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WHO 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  penon  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  OfTice  of  the  Federal  Register. 

Free  public  brienngs  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necesiary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 
(two  briefings) 

WHEN:  May  18  at  9:00  am  and  1:30  pm 

WHERE:  Office  of  the  Federal  Register 

Conference  Room,  800  North  Capitol  Street 
NW,  Washington.  DC  (3  blocks  north  of 
Union  Station  Metro) 


RESERVATIONS: 

202-523-4538 

CHICAGO,  IL 

WHEN: 

June  9  at  9:00  am 

WHERE: 

Ralph  Metcalfe  Federal  Building 

Conference  Room  328 

77  West  Jackson  Street 

Chicago,  IL 

RESERVATIONS: 

1-800-366-2998 
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This  J4ctJon  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[DocKat  No.  93-1 3a-3] 

Imported  Fire  Ant  Quarantined  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Senice,  USDA. 
ACTION:  Interim  rule  and  request  for 
comrpent.s. 

SUMMARY:  We  are  amending  tlie 
imported  fire  ant  regulations  by  adding 
Laurens  County,  SC,  as  a  quarantined 
area.  We  are  also  adding  a  boundary  to 
the  existing  quarantined  area  in  York 
County.  SC.  This  action  expands  the 
quarantined  areas  and  imposes  certain 
restrictions  on  the  interstate  jnovement 
of  quarantined  articles  from  those  areas, 
and  corrects  an  editorial  error  in  an 
interim  rule  that  expanded  the 
quarantined  areas  in  several  States, 
including  South  Carolina.  This  action  is 
necessary  to  prevent  the  artificial  spread 
of  the  imported  fire  ant  to  noninfested 
areas  of  the  United  States. 
DATES:  Interim  rule  effective  May  2, 
1994.  Consideration  will  be  given  only 
to  comments  received  on  or  before  July 
1,1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  co.mmeiits  to  Chief. 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  USDA,  room  804,  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
138-3.  Comments  received  may  be 
inspected  at  USDA.  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenvse  SW..  Washingtbn.  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
riKjuested  to  call  ahead  on  (202)  690- 


2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  L.  Brittingham.  Operations 
Officer,  Plant  Protection  and 
Quarantine,  APHIS.  USDA,  room  640. 
Federal  Building,  6305  Belcrest  Road, 
Hyattsville.  MD  20782.  (301)  436-8247. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  imported  fire  ant  regulations 
(contained  in  7  CFR  301.81  through 
301.81-10.  and  referred  to  below  as  the 
regulations)  quarantine  infested  States 
or  infested  areas  within  States  and 
impose  restridions  on  the  interstate 
movement  of  certain  regulated  articles 
for  the  purpose  of  preventing  the 
artificial  spread  of  the  imported  fire  ant. 

Imported  fire  ants,  Sclenopsis  invicta 
Buren  and  Solenopsis  richteri  Forel.  are 
aggressive,  stinging  insects  that,  in  large 
numbers,  can  seriously  injure  or  even 
kill  livestock,  pets,  and  humans.  The 
imported  fire  ant  feeds  on  cxapa^nd 
builds  large,  hard  mounds  that  damage 
farm  and  field  machinery.  The  imported 
fire  ant  is  not  native  to  the  United 
States.  The  regulations  prevent  the 
imported  fire  ant  from  spreading 
throughout  its  ecological  range  within 
this  country. 

The  regulations  in  §301.81-3  provide 
that  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  will  list  as  a  quarantined  area 
each  State,  or  each  portion  of  a  State, 
that  is  infested  with  imported  fire  ants. 
The  Administrator  will  designate  less 
than  an  entire  State  only  under  the 
following  conditions:  (1)  The  State  has 
adopted  and  is  enforcing  restrictions  on 
the  intrastate  movement  of  the  regulated 
articles  li.sted  in  §301.81-2  that  are 
equivalent  to  the  interstate  movement 
restrictions  imposed  by  the  regulations; 
and  (2)  designating  less  than  the  entire 
State  will  prevent  the  spread  of  the 
imported  fire  ant.  The  Administrator 
may  include  uninfested  acreage  within 
a  quarantined  area  due  to  its  proximity 
to  an  infestation  or  its  inseparability 
from  the  infested  locality  for  quarantine 
purposes. 

We  are  amending  §  301.81-3(e)  by 
designating  all  of  Laurens  County.  SC. 
as  a  quarantined  area.  We  are 
designating  all  of  Laurens  County.  SC, 
as  a  quarantined  area  becau.se  recent 
sur\'eys  conducted  by  APHIS  and  State 
and  county  agencies  reveal  that  the 


imported  fire  ant  has  spread  to  that 
county. 

We  are  also  adding  a  boundar\'  to  the 
existing  quarantined  area  in  York 
County,  SC,  published  in  the  Federal 
Register  and  effective  on  Januarv  21, 
1994  (59  FR  3313-3316.  Docket  No.  93- 
138-1).  In  that  earlier  interim  rule,  we 
inadvertently  omitted  a  portion  of  the 
quarantined  area  for  York  County,  SC. 

See  the  nile  portion  of  this  document 
for  specific  descriptions  of  the  new- 
quarantined  areas. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Immediate  action  is 
necessary  to  prevent  the  artificial  spread 
of  imported  fire  ant  to  noninfested  areas 
of  the  United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  publication. 
We  will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  wilf  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12866. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12865. 

This  action  affects  the  interstate 
movement  of  regulated  articles  from 
specified  areas  in  Laurens  and  York 
counties  in  South  Carolina.  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
approximately  24  small  entities  in 
Laurens  and  York  counties  could  be 
affected  by  this  interim  rule.  Primarily 
family-owned,  these  small  nurseries 
produce  nursery  and  greenhouse  crops, 
with  average  annual  sales  of  about 
$110,000.  lor  both  the  local  and 
interstate  markets. 
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Entities  that  ship  containerized 
nursery  stock  to  nonquarantined  areas 
will  be  required  to  mix  bifenthrin  uith 
potting  media  to  ensure  that  imported 
fire  ants  do  not  become  established  in 
potted  nursery  stock.  Granular 
bifenthrin  currently  retails  for  about 
$38.00  per  50-ipound  bag.  We  have 
estimated  that  the  24  affected  entities 
could  apply  bifenthrin  to  about  5.000 
cubic  yards  of  potting  media  annually. 
These  potting  media  treatments  could 
increase  costs  for  each  of  these  nurseries 
by  about  $1 ,600  annually.  This  annual 
cost  increase  could  reduce  producer 
income  by  about  1.5  percent.  Further, 
the  overall  economic  impact  from  this 
action  is  estimated  to  be  approximately 
$38,000. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  ere 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect,  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environinental  Policy  Act 

Two  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  for  the  imported  fire  ant 
regulatory  program.  The  assessments 
provide  a  basis  for  the  conclusion  that 
the  methods  employed  to  regulate  the 
imported  fire  ant  will  not  significantly 
affect  the  quality  of  the  human 
environment.  Based  on  the  findings  of 
no  significant  impact,  the  Administrator 
cf  the  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
an  environmental  impact  statement 
need  not  be  prepared. 

The  environmental  assessments  and 
findings  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq).  (2) 
Regulations  of  the  Coimcil  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 


of  NEPA  (40  CFR  Parts  1500-1508).  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  Part  lb),  and  (4)  APHIS 
Guidelines  bnplementing  NEPA  (44  FR 
50381-50384,  August  28. 1979,  and  44 
FR  51272-51274,  August  31, 1979). 

Copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact  are  available  for 
public  inspection  at  USDA.  room  1141, 
South  Building.  14lh  Street  and 
Independence  Avenue  SW.. 
Washington,  DG.  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  In  addition,  copies  may 
be  obtained  by  writing  to  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Paperwork  Reduction  Act 

The  information  collection  and 
recordkeeping  requirements  contained 
in  §§301.8J  through  301.81-10  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  use  3501  et  seq]  under  OMB 
control  number  0579-0102. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests,  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly.  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150bb.  ISOdd,  150eu. 
150ff.  161.  162.  and  164-167;  7  CFR  2.17. 
2  51.  and  371.2(c). 

2.  In  §  301.81-3.  paragraph  (e).  the  list 
of  quarantined  areas  is  amended  as 
follows: 

a.  By  adding,  in  alphabetical  order,  an 
entry  for  Laurens  County,  SC,  to  read  as 
set  forth  below. 

b.  In  the  entry  for  York  County,  SC. 
after  the  second  reference  to  "South 
Carolina  Highway  5",  by  adding  a  new 
boundary  to  read  as  set  forth  below. 

§  301 .81-3    Quarantined  areas. 


(e)*   '   • 

•         •         • 

South  Carolina 


•         • 


Laurens  County.  The  entire  county. 

•        •        *        •        * 

>'orlt  County.  *   •   *  to  its  intersection 
with  York  County  Road  1041;  then 


northeast  along  York  County  Road  1041 


Done  in  Washington,  DC.  this  25th  day  of 
April  1994. 
Patricia  Jensen, 

Acting  Assistant  Secretary.  Marketing  and 
Inspection  Services. 
(FR  Doc  94-10408  Filed  4-29-94;  8:45  em) 

BILUNO  CX>06  3410-34-P 

Agricultural  Marketing  Service 

7  CFR  Part  1240 

(AMS-FV-93-704C] 

RIN:  0581-AB23 

Honey  Researcfi,  Promotion,  and 
Consumer  Information  Order  and 
Rules  and  Regulations  Issued 
Thereunder;  Termination  of  Order 
Provision  and  Conforming  Correction 
of  t^e  Rules  and  Regulations 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  document  terminates  a 
provision  of  the  Honey  Research, 
Promotion,  and  Consumer  Information 
Order  (Order)  and  deletes  conflicting 
and  confusing  language  in  the  Rules  and 
Regtilations  issued  under  the  Order. 
This  action  is  being  taken  to  clarify  and 
correct  the  Order  and  rules  and 
regulations  which  were  amended  in 
August  1991. 

DATES:  This  interim  final  rule  is 
effective  May  2,  1994.  Comments  must 
be  received  May  2, 1994. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Research  and  Promotion  Branch,  F&V. 
AMS,  USDA.  Room  2535  South 
Building.  P.O.  Box  96456.  Washington. 
DC  20090-6456.  Comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours.  Comments  concerning 
the  information  collection  requirements 
contained  in  this  action  should  be  sent 
to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington 
DC  20503,  attn:  Desk  Officer  for  the 
Agricultural  Marketing  Service.  USDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sonia  N.  Jimenez,  Research  and 
Promotion  Branch,  Fruit  and  Vegetable 
Division,  AMS.  USDA.  P.O.  Box  96456. 
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Room  2535-So..  Washington.  DC 
20090-6456;  telephone  (202) 720-9915. 
SUPPLEMENTARY  INFORMATION:  These 
amendments  to  the  Plan  are  issued 
pursuant  to  the  Honey  Research. 
Promotion,  and  Consumer  Information 
Act.  as  amended  on  November  28,  1990 
(104  Stat.  3904,  7  U.S.C.  4601  et  seq.]. 
hereinafter  referred  to  as  the  Act. 

This  rule  is  being  issued  in 
conformance  with  Executive  Order  No. 
12866. 

This  interim  rule  has  been  reviewed 
urjder  E.xecutive  Order  12778,  Civil 
justice  reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  will  not 
pneempt  any  state  or  local  laws, 
regulation,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

uhe  Act  provides  that  administrative 
prJDJceedings  must  be  e.xliausted  before 
patties  may  file  suit  in  court.  Under 
sefciion  10  of  the  Act,  a  person  subject 
tobn  order  may  file  a  petition  with  the 
Sobretar>'  stating  that  such  order,  any 
prp\ision  of  such  order,  or  any 
obligation  imposed  in  connection  with 
suiii  order  is  not  in  accordance  with 
la'ji^;  and  requesting  a  modification  of 
the  order  or  an  e.xcmption  from  the 
order.  Such  person  is  afforded  the 
opKportunity  for  a  hearing  on  the 
pe^tion.  After  the  hearing,  the  Secretary- 
would  rule  in  the  petition.  The  Art 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
such  person  is  an  inhabitant,  or  has  a 
principal  place  of  business,  has 
jurisdiction  to  review  the  Secretary's 
ruling  on  the  petition,  provided  that  a 
complaint  is  filed  within  20  days  after 
the  date  of  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considen^d  the  economic  impact  of  this 
proposed  action  on  small  entities. 

There  are  an  estimated  145  handlers, 
510  producer-packers,  8,300  producers, 
and  350  importers  who  are  currently 
subject  to  the  provisions  of,the  Order. 
The  majority  of  these  persons  may  be 
classified  as  small  agricultural 
producers  and  small  agricultural  service 
firms.  Small  agricultural  producers  are 
defined  by  the  Small  Business 
Administration  |13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms,  which  include  importers,  are 
defined  as  those  having  annual  receipts 
of  less  than  $3,500,000. 

In  accordance  with  the  Paperwork 
Reduction  Act  (PRA)  of  1980  (44  U.S.C. 
chapter  35).  and  Office  of  Management 
and  Budget  (0MB)  regulations  (5  CFR 


part  1320),  the  information  collection 
and  recordkeeping  requirements 
contained  in  this  action  were  submitted 
to  the  OMB  and  approved  under  OMB 
control  numbers  0581-0093  and  0505- 
0001.  Comments  concerning  the 
information  collection  requirements 
contained  in  this  action  should  be  sent 
to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
.  Management  and  Budget,  Washington, 
DC,  20503,  attn:  Desk  Officer  for  the 
Agricultural  Marketing  Service,  USDA. 

On  November  28,  1990,  the  Act  was 
amended  by  the  Focd,  Agriculture, 
Conservation  and  Trade  Act  of  1990. 
One  of  the  amendments  to  the  Ac1 
redefined  the  requirements  for  honey 
that  is  exempted  from  assessments 
under  the  Act. 

Prior  to  the  Act's  1990  amendment,  a 
producer  or  a  producer- packer  who 
produced  or  handled  or  produced  and 
handled  less  than  6,000  pounds  of 
honey  per  year  or  an  importer  who 
imported  less  than  6.000  pounds  of 
honey  per  year  were  exempt  from 
assessment.  Such  producers,  producer- 
handlers,  and  importers  applied  to  the 
Honey  Board  for  a  certificate  of    , 
exemption  which  would  be  presented  to 
the  handler  of  the  exemptees  honey. 
Reporting  requirements  for  handlers 
included  listing  those  prodjcers 
claiming  exemption. 

Under  the  1990  amendment  to  the 
Act,  however,  producers,  producer- 
packers,  and  importers  who  produce  or 
import  during  any  year  less  than  6.000 
pounds  of  honey  are  exempt  from 
paying  assessments  only  if  that  honey  is 
(1)  consumed  at  home,  (2)  donated  by 
the  producer  or  importer  to  a  nonprofit, 
government,  or  other  entity  that  is 
determined  appropriate  by  the 
Secretary,  or  (3)  distributed  directly 
through  local  retail  outlets  (eg.,  farmers 
markets  and  roadside  stands). 

Since  exempted  honey  may  no  longer 
be  sold  through  handlers,  handlers  are 
no  longer  required  to  provide 
information  to  the  Board  on  exempted 
honey.  However,  in  the  amendment  to 
the  Order  and  rules  and  regulations 
published  as  a  final  rule  in  the  August 
7.  1991.  Federal  Register  (50  FR  37453), 
conforming  changes  to  sections  1240.50 
and  1240.114  which  incorporated  these 
changes  to  the  Act  were  inadvertently 
not  made.  As  published,  these  sections 
may  be  confusing  and  are  in  confiict 
witii  the  amended  Order  and  rules  and 
regulations. 

Section  13  of  the  Act  provides  that 
whenever  the  Secretary  finds  that  any 
provision  of  any  order  issued  under  the 
Act  obstructs  or  does  not  tend  to 
effectuate  the  declared  purpose  of  the 
Act,  the  Secretary  shall  terminate  such 


provisions.  Therefore,  this  action 
deletes  obsolete  and  confusing  language 
from  paragraph  (a)  of  section  1240.50  of 
the  Order  and  from  paragraph  (b)  of 
section  1240.114  of  the  regulations 
issued  under  the  Order. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  the 
issuance  of  this  interim  final  rule  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  relevant 
material  presented  with  regard  to  the 
termination  of  provisions  in  the  Order 
and  the  rules  and  regulations  as 
hereinafter  set  forth,  it  is  found  that 
these  provisions  no  longer  tend  to 
effectuate  the  declared  policy  of  the  Act. 

All  written  comments  received  in 
response  to  this  publication  by  the  date 
specified  herein  will  be  considered 
prior  to  finalizing  this  action. 

Pursuant  to  the  provisions  in  5  U  S.C. 
553,  it  is  found  and  defennined  upon 
good  cause  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminan,'  notice  prior 
to  putting  this  rule  into  effect  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  davs 
after  publication  in  the  Federal  Register 
because:  (l)  This  action  terminates 
provisions  of  the  Order  and  the  rules 
and  regulations  consi.stent  with  the  1990 
amendments  to  the  Act;  (2)  a  30-day 
comment  period  is  provided  to  allow 
interested  parties  to  comment  prior  to 
finalization;  and  (3)  no  useful  purpose 
would  be  served  by  a  delay  of  the 
effective  date. 

List  of  Subjects  in  7  CFR  Fart  1240 

Advertising,  Agricultural  research. 
Honey,  Imports,  Reporting  and 
recordkeeping  requirements. 

PART  1240— HONEY  RESEARCH, 
PROMOTION,  AND  CONSUMER 
INFORMATION  ORDER 

1.  The  authority  citation  for  7  CFR 
Part  1240  is  revised  to  read  as  follows; 

Authority:  7  I'  S  C.  4601-4612 

§124C.50    [Amended] 

2.  In  §  1240.50.  paragraph  (a),  the 
words  "including  those  producers  who 
claim  exemption  from  assessment;  copy 
of  statement  claiming  exemption  from 
assessment  from  those  who  claim  such 
exemption"  are  removed. 

§  1240.1 14    [Amended] 

3.  In  §  1240.114.  paragraph  (b),  the 
words  "Producers  who  are  exempt  from 
assessment  must  present  their 
certificates  of  exemption  to  their  first 
handler  in  order  to  not  be  subject  to 
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assessment  on  honey.  First  handlers, 
except  as  otherwise  authorized  by  the 
Honey  Board  are  required  to  maintain 
records  showing  the  exemptee's  name 
and  address  along  with  their  certificate 
number  assigned  by  the  Board."  are 
removed. 

Dated:  April  20. 1994. 
Patricia  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Ser\ices. 

[FK  Doc  94-10220  Filed  4-2^94;  8:45  ami 
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Commodity  Credit  Corporation 

7  CFR  Parts  1413  and  1427 

RIN  0560-A022 

1994  Extra  Long  Staple  Cotton 
Program 

AGENCY;  Commodity  Credit  Corporation. 
L'SDA. 

ACTION:  Final  rule. 

SUMMARY:  On  October  1.3. 1993.  the 
Commodity  Credit  Corporation  (CCC) 
issued  a  proposed  rule  (f>8  VR  52928) 
with  respect  to  the  1994  Production 
Adjustment* Program  for  Extra  Long 
Staple  (ELS)  Cotton,  whiih  is  conducted 
by  the  CCC  in  accordance  with  the 
Agricultural  Act  of  1949  (1949  Act),  as 
amended.  The  1994  ELS  Cotton  Acreage 
Reduction  Program  (ARP)  percentage 
has  been  determined  to  be  15  percent. 
This  final  rule  amends  the  regulations  to 
set  forth  the  ARP.  the  established 
(target)  price,  and  the  price  support  rate. 
No  paid  land  diversion  (PLD)  program 
will  be  implemented  for  the  1994  crop 
of  ELS  cotton. 

EFFECTIVE  DATE:  May  2,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathr>'n  A.  Broussard.  Fibers  and  Rice 
Analysis  Division.  Agricultural 
Stabilization  and  Conservation- Service. 
United  States  Department  of 
Agriculture,  room  3758-S.  P.O.  Box' 
2415.  Washington,  DC  20013-2415  or 
call  202-720-9222. 

SUPPUEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  USDA.  it  has  been  determined 
that  this  final  rule: 

(1)  Would  have  an  annual  effect  on 
the  economy  of  less  than  $100  million; 

(2)  Would  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 


safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(3)  Would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(4)  Would  not  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs,  or 
rights  and  obligations  of  recipients 
thereof;  and 

(5)  Would  not  raise  novel,  legal,  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
1288C6. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  the 
CCC  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  pubfish  a 
notice  of  final  rulemaking  with  refipect 
to  the  subject  matter  of  these 
detem-iinations. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  huniaii 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
A.ssistance  Program,  as  found  in  the 
catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are:  Cotton 
Production  Stabilization — 10.052. 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  the  final  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  involve  administrative 
appeals. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  notice 
related  to  7  CFR  part  3015,  subpart  V, 
published  at  48  FR  29115  (June  24. 
1983). 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  parts  1413 
and  1427  set  forth  in  this  final  rule  do 
not  contain  information  collections  that 
require  clearance  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C  35. 


Final  Regulatory  Impact  Analysis 

The  Final  Regulatory  Impact  Analysis 
describing  the  option's  considered  in 
developing  this  final  rule  and  the 
impact  of  the  implenientation  of  the 
selected  option  is  available  on  request 
from  the  above-named  individual. 

Background 

This  final  rule  amends  7  CFR  part 
1413  to  set  forth  determinations  on  the 
1994  Production  Adjustment  Program  - 
and  the  PLD  Program  and  7  CFR  part 
1427  to  .set  forth  the  dtiterminations  on 
the  1994  price  support  level.  General 
descriptions  of  the  statutory  b.isis  for 
the  1994  ELS  ARP  percentage 
dctem-.ination  in  this  final  rule  wpre  set 
forth  in  the  proposed  rule  at  58  FR 
52928{October  13.  1903).  •  ■' 

One  comment  was  received  during    .   • 
thn  comment  period.  The  respondent 
recommended  that  a  15-porr;ent  .ARP 
level  would  be  sufficient  to  maintain  a 
stable  level  of  supplies.  Concerns  were 
expres.sed  that  an  ARP  higher  than  15 
percent  would  result  in  an  unnecessar)- 
ne{;ative  impiact  on  many  Pima  growe.TS 
and  the  Pima  ci>tton'indi!S?ry. 

In  acclordance  with  statutory 
requirempnls.  the  Secretary  of 
Apriculture  (Secretnfy)  announced  the 
1994  price  support  levfl  and  target 
price.  85.03  and' 102.0  cents  per  pound! 
re:;pectively,  on  Deceniht^r  1.  1993.  After 
considering  the  commcMt,  the  Secretar)' 
announ<;ed  a  15-perrent  MiP  level  on 
January'  5.  1994.  Tlie  Secretary 
determined  that  a  15-percen!  ARP 
would  maintain  U.S.  competitiveness  in 
world  markets  while  balancing  the  risks 
of  excessive  supplies  and  possible  ' 
shortages.  A  IS-perceritARP  rfcn{H;ts  the 
current  supply  situation  while  signaling 
to  domestic  and  foreign  customers  that 
the  U.S.  will  be  a  reliable  supplier. 

Acreage  Reduction 

In  accordance  with  set  tion  103(h)(5) 
of  the  1949  Act.  an  APJ'  has  been 
established  for  the  1994  crop  of  ELS 
cotton  at  15  percent.  Accordingly, 
producers  will  be  required  to  reduce 
their  1994  acreage  of  ELS  cotton  for 
harvest  from  the  crop  acreage  base 
established  for  ELS  cotton  by  at  least 
this  established  percentage  in  order  to 
be  eligible  for^rice  support  loans, 
purchase,  and  payments. 

Paid  Land  Diversion 

In  accordance  with  section 
103(h)(5)(B)  of  the  1949  Act.  a  PLD 
Program  will  not  be  implemented  for 
the  1 994  crop  of  ELS  cotton. 

Price  Support  Rate 

In  accordance  with  section  193(h)(2) 
of  the  1949  Act.  the  price  support  rate 


,\ 
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has  been  established  with  respect  to  the 
.1994  crop  of  ELS  cotton  at  85.03  cents 
per  pound. 

Established  (Target)  Price 

In  accordance  with  section 
lb3(hU3)fB)  of  the  1949  Act.  the 
established  (target)  price  has  been 
established  with  resjsect  to  the  1994 
CTop  of  ELS  cotton  at  102.00  cents  per 
pound, 

List  of  Subjects 


7CFR 


^art  1413 


Acrenge  allotments.  Cotton.  Disaster 
assists  ipe.  Feed  grains.  Price  support 
prograjris.  Reporting  and  recordkeeping 
require itiehts.  Rice,  Soil  cons<irvation. 
Wheat.  ' 

7CFF  ^rtU'Z? 

Cottdt.  Loan  programs/agriculture. 
Packaging  and  containers.  Price  support 
programs.  Reporting  and  recordi;eeping 
require rtients.  Surety  bonds. 
Wareh<  liises. 

.■^f.ccrkiingly.  7  CFR  parts  1413  and 
.1427  at ^  amended  as  follows: 

PART  "  413— FEED  GRAIN.  RICE. 
UPLAND  AND  EXTRA  LONG  STAPLE 
COTTON.  WHEAT  AND  RELATED 
PROGRAMS 

1.  Tliu  authority  citation  for  7  CFR 
part  14^  cont;nues  to  read  as  follows: 

AathdriJy:  7  U.S.C.  1308.  1308a,  1 JOO. 
1441-2,  |l444-2.  1444f.  1445b-3a.  1461- 
J469:  151  US.C.  714b  and  714C. 

2.  Seijion  1413.54  is  amended  by: 

A.  RtWising  paragraphs  (a)(5)(ii)  and 
(j)(5)[ii|),  and 

B.  Adding  paragraphs  (n)(5)(iv)  and 
(d)(4)  tdreed  as  follows: 

§1413.54    Acreage  reduction  program 
proylslons. 

(a)  ••   * 
(5)  •  •   • 

(ii)  1992  ELS  cotton.  5  percent; 

(iii)  1993  ELS  cotton.  20  percent;  and 

(iv)  1S94  ELS  cotton.  15  percent. 

•        •  I      •        •        • 

(d)  •  r  • 

(4)  FoHthe  1994  crop: 
(i)-{iii)  (Reserved) 
(iv)  Shell  not  be  made  available  to 
producers  of  ELS  cotton. 

3.  Section  1413.104  is  amended  by 
revising,  paragraphs  (a)(8)(ii)  and 
(a)(8)(iii),  adding  paragraph  (a)(8)(iv) 
and  revising  paragraph  (b)  to  read  as 
follows:' ' 


§  1413.104    EstabUshed  (target)  prices, 
(a)   *   •   • 
(8) 


(ii)  1992  ELS  cotton— $1.058/lb; 

(iii)  1993  ELS  cotton— $1.057/lb;  and 

(iv)  1994  ELS  cottMi— «1.02/lb. 

(b)  ELS  cotton  target  price  for  the 
1995  crop  will  be  established  as  120 
percent  of  the  loan  rate  for  ELS  cotton. 

PART  1427— COTTON 

4.  The  authority  citation  for  7  CFR 
part  1427  continues  to  read  as^oUows: 

Authority:  7  U.S.C  1421. 1423. 1425.  1444 
and  1444-2;  15  U.S.C.  714b  and  714c. 

5.  Section  1427.8  is  amended  by: 

A.  Revising  paragraphs  (a)(2)(ii)  and 
(a)(2)(iii),and 

B.  Adding  paragraph  (a)(2)(iv)  to  read 
OS  follows: 

§1427.8    Amount  of  loan. 
(a)   •   *   • 

(2)   *    •    • 

(ii)  1992  ELS  cotton.  88.15  cents  per 
pound; 

(iii)  1993  ELS  cotton,  88.12  cents  per 
pound; and 

(iv)  1994  ELS  cotton.  85.03  cents  per 
pound. 
•        •        •        •        • 

Signed  at  Washington,  DC  on  April  22, 
1^94. 

Bruce  R.  Weber. 

Acung  Executive  Vice  President.  Commodity 

Credit  Corpomtion. 

|FK  Doc.  94-10216  Filed  4-29-94,  8;45  am) 
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7  CFR  Parts  1413  and  1427 
RiN  0560-AD21 

1 994  Upland  Cotton  Program 

agency:  Commodity  Credit  Corporation 
USDA. 

ACTION:  Final  rule. 


SUMMARY:  On  October  5,  1993.  the 
Commodity  Credit  Corporation  (CCC) 
i-ssued  a  proposed  rule  with  respect  to 
the  1994  Upland  Cotton  Production 
Adjustment  Program,  which  is 
conducted  by  the  CCC  in  accordance 
with  the  Agricultural  Act  of  1949  (1949 
Act),  as  amended.  The  1994  Upland 
Cotton  Acreage  Reduction  Program 
(ARP)  percentage  has  been  determined 
to  be  11.0  percent.  This  final  rule 
amends  the  regulations  to  set  forth  the 
ARP  and  the  price  support  rate  for  the 
1994  crop  of  upland  cotton.  No  paid 
land  diversion  (PLD)  program  will  be 
implemented  for  the  1994  crop  of 
upland  cotton.  These  actions  are 
required  by  section  103B  of  the  1949 
Act.  as  amended. 
EFFECTIVE  DATE:  May  2. 1994. 
FOR  FURTHER  INFORMATKDW  COMTACT: 
Carol  Skelly.  Fibers  and  Rice  Analysis 


Division.  Agricultural  Stabilization  and 
Conservation  Service.  United  States 
Department  of  Agriculture  (USDA), 
room  3754-S.  P.O.  Box  2415. 
Washington,  DC  20013-2415  or  call 
202-720-6734. 

SUPPt^MENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  USDA,  it  has  been  determined 
that  this  final  rule: 

(1)  Would  have  an  annual  effecl  on 
the  economy  of  more  than  $100  million; 

(2)  Would  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities; 

(3)  Would  not  create  a  serious 
inconsistency  or  otherwi.'se  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(4)  Would  not  materially  .ilter  the 
budgetary  impact  of  entitlement,  grants, 
user  fees,  or  loan  programs  or  rights  and 
obligations  of  recipients  thereof;  and. 

(5)  Would  not  raise  novel,  legal,  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

Final  Regulatory  Impact  Analysis 

The  final  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  final  rule  and  the 
impact  of  the  implementation  of  the 
selected  option  is  available  on  request 
from  the  above-named  individual. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  CCC  is  not 
required  by  section  105(b)  of  the  1949 
Act  to  request  comments  with  respect  to 
the  subject  matter  of  this  rule. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are:  Cotton 
Production  Stabilization— 10.052. 
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Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  EJcecutive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  the  Notice 
related  to  7  CFR  part  3015,  subpart  V, 
published  at  48  FR  29115  (June  24, 
1983). 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  the  final  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  d(^pot  involve  administrative 
appeaff^    - 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  parts  1413 
aiid  1427  set  forth  in'this  final  mle  do 
not  contain  information  collections  that 
require  clearance  by  the  Office  of 
Management  and  Budget  under  the 
provi.sions  of  44  U.S.C.  35. 

Background 

This  final  rule  amends  7  CFR  part 
1413  to  set  forth  determinations  on  the 
1994  ARP  and  PLD  programs,  and  7  CFR 
part  1427  to  set  forth  the  determination 
of  the  1994  price  support  level.  General 
descriptions  of  the  statutory  basis  for 
the  1994  upland  cotton  ARP  percentage 
determination  in  this  final  mle  were  set 
forth  at  58  FR  51934  (October  5, 1993). 

A  total  of  thirteen  comments  was 
received  regarding  the  ARP  level.  One 
respondent  recommended  the  lowest^ 
possible  level.  One  respondent 
suggested  an  ARP  of  10  percent.  Five 
respondents  favored  an  ARP  of  no  more 
than  14  percent  and  one  other 
respondent  recommended  a  level  of  14 , 
percent.  One  respondent  suggested  15 
percent,  one  suggested  22.^  percent,  and 
one  recommended  a  level  of  no  more 
than  17.5  percent.  Two  respondents 
favored  setting  the  ARP  at  the  statutory 
maximum  of  25  percent. 

•  After  considering  these  comments,  the 
Secretary  of  Agriculture  (Secretary)  on 
November  1,  1993,  announced  a  17.5- 
percent  ARP  level  and  a  price  support 
level  of  50.00  cents  per  pound  for  the 
1994  marketing  year.  On  January  4, 
1994.  a  final  ARP  requirement  of  11.0 
percent  was  announced  for  the  1994 
crop  of  upland  cotton.  The  Secretary 
determined  that,  based  upon  the  most 
recent  projections  of  carryover  and  total 
disappearance,  a  11.0- percent  ARP 
would  result  in  a  ratio  ot  carryover  to 
total  disappearance  of  30  percent. 

Acreage  Reduction 

In  accordance  with  section  103B(e)(l) 
of  the  1949  Act,  an  ARP  of  11.0  percent 
has  been  established  for  the  1994  crop 


of  upland  cotton.  Accordingly, 
producers  will  be  required  to  reduce 
their  1994  acreage  of  upland  cotton  for 
harvest  from  the  crop  acreage  base 
established  for  upland  cotton  by  at  least 
this  established  percentage  in  order  to 
be  eligible  for  price  support  loans  and 
payments. 

Paid  Land  Diversion 

In  accordance  with  section  103B(e)(5) 
of  the  1949  Act,  a  PLD  program  will  not 
be  implemented  for  the  1994  crop  of 
upland  cotton. 

Price  Support  Rate 

In  accordance  with  section 
103B(a)(l)(3)  of  the  1949  Act,  the  price 
support  rate  has  been  established  with 
respect  to  the  1994  crop  of  upland 
cotton  at  50.00  cents  per  pound. 

List  of  Subjects 

7  CFR  Part  1413 

Acreage  allotments,  Cotton,  Disaster 
assistance.  Feed  grains.  Price  support 
programs.  Reporting  and  recordkeeping 
Tequirements,  Rice.  Soi-l  conser\'ation, 
Wheat. 

7  CFR  Part  1427  ,  ' 

Cotton,  Loan  programs/agriculture, 
Packaging  and  containers,  Price  support 
programs;  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 
Warehouses. 

Accordingly,  7  CFR  parts  1413  and 
1427  are  amended  as  follows; 

PART  1413— FEED  GRAIN,  R!CE, 
UPLAND  AND  EXTRA  LONG  STAPLE 
COTTON,  WHEAT  AND  RELATED 
PROGRAMS 

1.  The  authority  citation  for  7  CFR 
part  1413,  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1308,  l?,n3a.  1309, 
1441-2.  1444-2.  1444f.  1445b-3a.  1461- 
1469;  15  U.S.C.  714b  arid  714c. 

2.  Section  1443.54  is  amended  by; 

A.  Revising  paragraph  (a)(3)(ii)  and 
(a)(3)(iii). 

B.  Adding  paragraph' (a)(3){iv), 

C.  Republishing  paragraph  (d)(4), 
introductory  text,  and 

D.  Adding  paragraph  (d)(4)(iii)  to  read 
as  follows: 

§  1413.54    Acreage  reduction  "program 
provisions. 

(a)*   *   * 
(3)*   *   • 

(ii)  1992  upland  cotton,  10  percent; 
(iii)  1993  upland  cotton,  7.5  percent; 
and 
(iv)  1994  upland  cotton,  11.0  percent. 


(d) 


(4)  For  the  1994  crop: 

•        *        *        *        • 

(iii)  Shall  not  be  made  available  to 
producers  of  upland  cotton. 


PART  1427— COTTON 

3.  The  authority  citation  for  7  CJH 
paii  1427  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1421,  1423.  1425,  1444. 
and  1444-2;  15  U.S.C  714b  and  714c. 

4.  Section  1427.8  is  amended  by; 

A.  Revising  paragraph  (a)(l)(ii)  and 
(a)(l)(iii);and 

B.  Adding  paragraph  (a)(l)(iv)  to  read 
as  follows: 

$  1427.8    Amount  of  loan. 

(a)"  *   • 

(D*  •  • 

(ii)  1992  upland  cotton,  52.-35  cents 
per  pound; 

(iii)  1993  upland  cotton.  52.35  cents 
per  pound; and 

(iv)  1994  upland  cotton.  50.00  cents 
per  pound. 


Signed  at  Washington.  DC,  on  .April  22, 
1994. 

Bruce  R.  Weber, 

Acting  Executsv-e  Vice  President.  Commodity 
Credit  Corporation. 
(FR  Doc.  94-1021 7  Filf  d  4-29-94;  8:45  ami 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 
[Docket  No.  93-144-2] 

Validated  Brucellosis-Free  States; 
Kansas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMIMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  brucellosis  regulations 
concerning  the  interstate  movement  of 
swine  by  adding  Kansas  to  the  list  of 
validated  brucellosis-free  States.  We 
have  determined  that  Kansas  meets  the 
criteria  for  classification  as  a  validated 
brucellosis-free  State.  This  interim  rule 
relieved  certain  restrictions  on  the 
interstate  movement  of  breeding  swine 
from  Kansas. 

EFFECTIVE  DATE:  June  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Taft,  Senior  Staff  Veterinarian, 
Swine  Health  Staff,  Veterinary  Services, 
APHIS,  USDA,  suite  204.  Presidential    ^ 


^•ederal^Register  /  Voi.  59.  No.  83  /  Monday.  May  2.  1994  /  Rules  and  Regulations 


22497 


BuiJding.  6525  Belcrest  Road. 
Hyattsville.  MD  20782,  (301)  436-7767. 

SUPPLEMENTARY  WFORIKIATION: 
Background 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
Deaember  28,  1993  (58  FR  fi8505-68506. 
Docket  No.  93-144-1),  we  amended  the 
brucellosis  regulations  in  9  CFR  part  78 
bv  adding  Kansas  to  the  list  of  validated 
bnicellosis-free  States  in  §  78.43. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
Fehniar>'  24,  1994.  We  did  not  receive 
any  comments.  TTie  facts  presented  in 
the  interim  mle  still  pro-,  ide  a  basis  for 
Ueriile. 

This  action  also  affirms  the 
information  contained  in  the  interi.Tn 
n,le  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Fxpcutive  Orders  12372  and  12778,  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Marlagement  and  Budget  has  waived  the 
review  process  required  by  Exeaitive 
Order  12866. 

List  of  Subiects  in  9  O-'R  Part  78 

Animal  diseases.  Bison,  Gittle,  Hogs. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

PART  78— BRUCELLOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rulejamending  9  CFR  part  78.43  that 
was  joublished  at  58  FR  68505-68506  on 
December  28,  1993. 

.\Ulbority;  21  L'SC.  111-1148-1,  lUg. 
115.  117,  120,  121,12J-12R.  134b,  134f;  7 
i:FR£.17.  2.5!,and;J71.2(d). 

Doja?  in  Washington,  DC,  this  25th  day  of 

Apritl994. 

Patricia  Jensen, 

/lrt;.Tg  Assistant  Secmtary.  Marketing  and 

Inspection  Services. 

IFR  Doc.  94-10407  Filed  4-29-94;  8:45  am) 

eiLUNQ  CODC  3410-34-P 


DEPARTMEMT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  5 
[Docket  No.  94-Oe] 
RIN  1557-AB27 

Rules,  PoHcies  and  Procedures  for 
Corporate  Activities:  Merger, 
Consolidation,  Purchase  and 
Assumption 

AGENCY:  Comptroller  of  the  Currency, 

Treasury. 

ACTION:  Final  rule. 


SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  adopting  final 
procedures  for  national  banks  to  follow 
in  merging  or  consolidating  with 
Federal  savings  a.ssociations.  This  action 
is  necessary  because  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  fFDICIA),  which  authorized 
national  bank  merj^rs  and 
consolidations  with  Federal  Savings 
associations,  did  not  establish 
procedures  for  such  transactions.  To  the 
e.xtent  appropriate,  the  procedures 
imposed  here  parallel  the  statutory  and 
regulatory  procedures  governing 
mergers  and  consolidations  between 
national  banks  and  state-chartered 
financial  institutions. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
May  2.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jerome  L.  Edelstein,  Senior  Counsel. 
Corporate  Organization  and  Resolutions 
Division,  (202)  874-5300;  Nancy  Cody, 
National  Bank  Examiner/Senior 
Analyst.  Bank  Organization  and 
Structure.  (202)  874-5060,  250  E  St. 
SVV.,  Washington,  DC  20219. 

SUPPLEMENTARY  INFORMATIOW:  , 
Background 

Sections  501(a)  and  502(b)  of  title  V 
of  the  FDICU,  Public  Law  102-242. 
amended  Uit  National  Bank  Act.  at  12 
use.  215c,  and  the  Federal  Deposit 
Insurance  Corporation  Act  (FDI  Act),  at 
12  U.S.C.  1815(d)(3).  to  authorize 
national  banks,  subject  to  certain 
limitations,  to  acquire  or  be  acquired  by 
Federal  savings  associations. 
Acquisitions,  within  the  meaning  of  title 
V,  include  mergers  end  consolidations 
in  addition  to  purchase  and  as.sumption 
transactions.  Title  V  clearly  authorizes 
national  banks  to  merge  or  consolidate 
with  Federal  savings  associations  if  the 
transaction  meets  the  requirements  set 
forth  in  title  V. 

The  authority  to  merge  or  consolidate 
with  Federal  savings  associations. 


granted  in  Title  V  of  FDICIA, 
supplements  long-standing  national 
bank  authority  to  merge  or  consolidate 
with  other  national  banks  or  with  state 
chartered  financial  institutions, 
including  savings  associations.  National 
banks  also  have  had  the  authority  to 
engage  in  purchase  and  assumption 
transactions  with  both  Federal  and  state 
chartered  depository-  institutions, 
including  savings  associations. 

The  existing  statutes  permitting 
national  bank  consolidations  and 
m.ergers  provide  procedures  for  such 
activities  including,  under  Federal  law 
at  12  U.S.C.  214(a),  214a,  215,  and  215a. 
specific  procedures  for  shareholder 
approval  and  dissenter's  rights  for 
mergers  and  consolidations  between 
national  banks  and  with  state  chartered 
banking  institutions.  The  FDICIA  did 
not  address  such  matters  for  mergers 
and  consolidations  between  national 
banks  and  Federal  savings  associations. 
Thus,  there  is  significant  uncertainty 
about  procedures  for  national  banks 
merging  or  consolidating  with  Federal 
savings  associations. 

Purpose 

To  address  the  uncertainty,  the  OCC, 
on  November  3,  1992.  published  an 
interim  rule  with  request  for  comment. 
That  rule  established  procedures  for 
national  banks  to  merge  or  consolidate 
with  Federal  savings  associations  (57  FR 
49639).  The  interim  rule,  to  the  extent 
appropriate,  applied  the  statutory 
procedures  for  mergers  and 
consolidations  between  national  banks 
and  with  stale-chartered  banking 
institutions.  The  preamble  to  the 
interim  rule  as  published  at  57  re 
49639-49642  provided  a  complete 
explanation.  In  summarj',  these 
procedures  addressed: 
—Approval  by  the  board  of  dirw.lors  of 
each  institution  proposing  to  engage 
in  such  a  merger  or  consolidation; 
— Notice  to  and  approval  by  the 

shareholders  of  such  in.stitutions; 
— Rights  of  shareholders  who  dissent 
from  the  proposed  transaction  and 
procedures  for  valuing  their  shares; 
and 
—Succession  of  the  resulting  institution 
to  ell  property  andjights  of  the 
consolidating  or  merging  institutions. 
In  addition,  the  interim  rule  made 
various  technical  changes  to  5  2  Cre 
§  5.33  governing  merger.  const»lidotion, 
and  purchase  and  as.s\imption 
transactions  by  national  banks.  These 
changes  make  it  clear  that  the 
provisions  also  apply  to  mergers  and 
consolidations  between  national  banks 
and  Federal  savings  associations.  These 
provisions  include: 
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— The  requirement  that  all  participating 
depository  institutions  file  relevant 
proxy  material  or  information  with 
the  OCC; 
— The  application  of  the  OCC's  policy 
on  name  changes  when  the  resulting 
bank  selects  a  new  title;  and 
— The  CXZC's  option  to  examine  any 
institution  proposing  to  merge  into  or 
be  consolidated  with  a  national  bank 
and  to  charge  the  applicants  a  fee  for  » 
the  examination. 

Another  change  clarifies  the  authority 
of  national  banks  to  temporarily  retain 
nonconforming  assets  acquired  in  a 
merger  or  consolidation  with  another 
depository  institution. 

The  interim  rule  also  provides  that 
the  OCC  has  no  apy^ro'.  al  authority  over 
a  merger  or  consolidation  transaction 
where  the  resulting  institution  is  not  a 
national  bank.  It  requires  a  national 
bank  to  notify  the  OCC  when  it  intends 
to  be  merged  or  consolidated  into  a 
depository  institution  with  a  different 
type  of  charter. 

This  final  rule,  adopted  by  the  OCC 
pursuant  fo  its  authority  under  the 
National  Bank  Act,  including  12  U.S.C. 
93a  and  215c.  finalizes  the  interim  rule. 
There  is  one  tJiange  between  the  final 
rule  and  the  interim  rule.  The  change, 
which  addresses  a  national  bank's 
retention  of  nonconforming  assets 
acquired  in  a  merger  or  consolidation 
with  another  banking  institution,  is 
discussed  below. 

Cominents  on  the  Interim  Rule 

The  OCC  received  four  comment 
letters  on  the  interim  rule — three  filed 
on  behalf  of  banks  and  one  filed  by  the 
Federal  Home  Loan  Bank  of  Atlanta 
(FHLB). 

The  comment  filed  by  the  FHLB 
concerned  §  5.33(b)(8)  of  the  interim 
rule,  which  states  that  the  OCC  may 
permit  a  national  bank  to  acquire 
nonconforming  assets  through  merger 
(or  consolidation)  and  retain  and  carry 
those  assets  until  they  can  be  divested. 
The  FHLB  was  concerned  that  FHLB 
stock  would  have  to  be  divested 
aithoi|gh  the  resulting  national  bank 
intended  to  become  an  FHLB  member. 
Subject  to  OCC  approval,  a  national 
bank  may  retain  FHLB  stock  while  it 
takes  actions  necessary  to  become  an 
FHLB  member.  The  interim  rule  did  not 
require  divestiture  of  FHLB  stock  under 
these  circumstances. 

Nevertheless,  the  OCC  agrees  that 
there  could  be  confusion  regarding  this 
requirement.  Therefore,  in  this  final 
rule,  the  OCC  has  revised  §  5.33(b)(8)  to 
reflect  that  the  OCC  may  approve  a 
national  bank  to  hold  nonconforming 
assets  for  a  reasonable  time  until  such 
assets  can  be  made  to  conform. 


One  bank  commenter  was  concerned 
that  the  interim  rule  unintentionally 
required  shareholder  approval  for 
branch  purchases  and  sales  between 
national  banks  and  Federal  savings 
associations.  The  commenter's  concern 
arises  because  §  5.33(b)(1)  of  the  interim 
rule  indicates  the  term  merger  refers  to 
a  merger,  consolidation,  or  purchase 
and  assumption,  unless  the  context 
indicates  otherwise.  The  provision 
addressing  shareholder  approval 
requirements,  12  CFR  5.33(c).  however, 
specifically  refers  to  mergers  and 
consolidations,  thus  in  context,  clearly 
indicating  that  the  general  definition  of 
the  term  "merger"  is  inapplicable  and 
that  the  shareholder  approval  provision 
does  not  apply  to  branch  purchases  and 
sales.  The  OCC  believes  that  §  5.33  (h)(1) 
and  ((•)  are  sufficiently  clear  and, 
therefore,  is  adopting  these  pro^sions 
without  change.  / 

The  two  other  bank  commejiters  "s^^ 
raised  issues  beyond  the  scope  of  thi^ 
rulemaking.  One  bank  comynenter  dealt 
with  the  time  period  for  prcxrassing 
applications  for  mergers,  consotidations, 
and  purchase  and  assumption 
transactions  between  national  banks  and 
various  types  of  banking  instituttoMS  in 
light  of  certain  provisions  of  the 
FDICIA.  The  interim  rule  spe<;ifically 
did  not  address  the  scope  or 
applicability  of  the  statutory 
timeframes:  consequently,  the  OCC  does 
not  believe  that  it  is  appropriate  to 
address  those  issues  in  this  final  rule. 

The  other  bank  commenter  dealt  with 
procedures  to  affect  mergers  and 
consolidations  between  national  banks 
and  mutual  savings  associations.  As 
stated,  the  purpose  of  the  interim  rule 
was  simply  to  apply  existing  stattrtofy    1 
and  regulatory  procedures  governing      I 
certain  national  bank  mergers  and  / 

consolidations  to  mergers  and  I 

consolidations  between  national  haijiad 
and  Federal  savings  associations.  Tfie 
OCC  will  continue  to  process 
applications  where  mutual  savings 
associations  convert  to  the  sttH;k,-forra  of 
organization  and  subsequently-nierge  or 
consolidate  with,  or  convert  into  a 
national  bank. 

Reasons  for  Immediate  Effective  Date 

Because  statutory  law  currently 
authorizes  mergers  and  consolidations 
between  national  banks  and  Federal 
savings  associations,  and  because  the 
procedures  in  this  final  rule  are"  already 
in  effect,  the  OCC  finds  that  a  delay  in 
implementation  is  unnecessary*. 
Moreover,  the  OCC  has  made  only  one 
change  from  the  interim  rule.  That 
change,  regarding  retention  of 
nonconforming  assets,  relieves  a 


restriction.  Thus,  this  final  rule  is  being 
adopted  effective  immediately. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the. 
Comptroller  of  the  Currency  certifies 
that  this  final  rule  will  not  have  a 
.significant  economic  impact  on  a 
substantial  number  of  small  entitie.s. 
This  final  rule  imposes  only  minimal 
costs  on  national  banks,  regardless  of 
size. 

Executive  Order  12868 

It  has  been  has  determined  thot  this 
document  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866.  ^ 

Li.st  of  Subjects  inl2  CFR  Pa^  5 

Administrative  practice  ani 
procedure.  National  banks,  Re^qrting 
and  recordkeeping  requirements. 
Securities. 

Authority  and  Issuance 

Accordingly,  the  interim  rule 
amending  12  CFR  part  5,  published  at 
57  FR  49639-49644  on  November  3, 
1992,  is  adopted  as  a  final  rule  with  the 
fo^e(Qing  change: 

PART  S-RULES,  POLICIES.  AND 
PROCEDURES  FOR  CORPORATE 
ACTIVITIES 

1.  The  authority  citation  for  part  5 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1  et  seq.,  93a. 

2.  In  §  5.33,  paragraph  (b)(8)  is  revised 
fo  read  as  follows: 

§  5.33    Merger,  consolidation,  purchase 
and  assumption. 


(b)  •  *  * 

(8)  Nonconforming  assets.  A  national 
bank  seeking  to  acquire  and  retain 
nonconforming  assets  in  a  merger  shall 
identify  those  assets  as  required  by  the 
OCC's  merger  application.  OCC,  in  its 
discretion,  may  permit  the  bank  to 
retain  the  assets  for  a  reasonable  time  to 
allow  it  to  dispose  of  or  conform  the 
assets.  Retention  may  be  subject  to 
conditions  and  an  OCC  determination  of 
the  carrying  value  of  the  retained  assets. 
•        *        •        *        • 

Dated:  April  25. 1994. 
Eugene  A.  Ludwig. 
Comp  trailer  oftheCu  rrency. 
|FR  Doc.  94-10392  Filed  4-29-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart29 

IDocket  No.  9J-AWS-1;  Special  Condition 
No.  29-ASW-12] 

Special  Condition:  European 
Helicopter  Industries,  Ltd.,  Model  EH- 
101  Helicopter,  Electronic  Instrument 
System 

agency:  Federal  Aviation 

Administration,  DOT. 

action:  Final  special  condition. 


SUMMARY:  This  special  condition  is 
issued  for  the  European  Helicopter 
Industries,  Ltd..  Model  EH-101 
helicopter.  This  helicopter  will  have  a 
novel  or  unusual  design  feature 
associated  with  the  Electronic 
Instrument  System.  This  special 
condition  contains  additional  safety 
standards  that  the  Administrator 
con.siders  necessary  to  establish  a  level 
of  safefty  equivalent  to  that  provided  by 
the  applicable  airwortiiiness  standards. 
EFFECTIVE  DATE:  May  2.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Carroll  Wright.  FAA.  Rotorcraft 
Directorate.  Regulations  Group,  Fort 
Worth,  Texas  76193-0111;  telephone 
(817)222-5120. 

SUPPLEMENTARY  INFORMATION: 
Background 

European  Helicopter  Industries.  Ltd.. 
which  consists  of  Westland  Helicopters 
of  England  and  Agusta  Helicopters  of 
Italy,  submitted  applications  for  type 
certificates  dated  September  20,  1988,  to 
the  FAA  Brussels  Certification  Office 
through  the  Civil  Airworthiness 
Authorities  of  the  United  Kingdom  for 
the  passenger  carrying  version  of  the 
EH-101  and  through  the  Registro 
Aeronautico  Italiano  of  Italy  for  the 
utility  version. 

The  passenger  version  is  a  30 
passenger,  long  range  helicopter 
powered  by  three  GE  CT  7-6A  engines 
with  a  maximum  takeoff  weight  of 
31,000  lbs.  The  utility  version  is  a  cargo 
or  mix-jd  passenger  and  cargo  helicopter 
that  difJFfers  principally  from  the 
passenger  version  in  that  the  utility 
version  has  a  ramp  door  incorporated  in 
the  real  fuselage. 

Type  Certification  Basis 

The  cjortification  basis  established  for 
the  Model  EH-101  helicopter  consists  of 
14  CFRJpart  29.  including  Amendments 
29-1  through  29-27,  and  14  CFR  parts 
21  and  36;  Amendments  21-61  and  36- 
14.  respectively. 


If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  these  heficopters 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§  21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  14  CFR  11.49 
after  public  notice,  as  required  by 
§§  11.28  and  11.29(b),  and  become  part 
of  the  type  certification  basis  in 
accordance  with  §21. 101(b)(2)  for 
changes  to  the  type  certificates,  hi 
addition  to  the  applicable  airworthiness 
regulations  and  sf)ecial  conditions,  the 
Model  EH-101  must  comply  with  the 
noise  certification  requirements  of  part 
36,  Amendments  36-1  through  36-14. 

Novel  or  Unusual  Design  Feature 

The  European  Helicopter  Industries, 
Ltd.,  Model  EH-101  helicopter,  at  the 
time  of  application,  was  identified  as 
incorporating  one  and  possibly  more 
electrical  or  electronic  systems  that  will 
be  performing  functions  critical  to  the 
continued  safe  flight  and  landing  of  the 
helicopter.  The  Electronic  Instrument 
System  displays  attitude,  flight  data, 
navigation  data,  engine,  and 
transmission  information.  The  display 
of  attitude,  aUitude.  and  airspeed  to  the 
pilot  is  critical  to  the  continued  safe 
flight  and  landing  of  the  helicopter  for 
instrument  flight  rules  (IFR)  operations 
in  Instrument  Meteorological 
Conditions. 

If  it  is  determined  that  this  helicopter 
will  incorporated  other  electrical  or 
electronic  systems  performing  critical 
functions,  those  systems  also  will  be 
required  to  comply  with  the 
requirements  of  this  special  condition. 

Discussion  of  Comments 

Notice  of  Proposed  Special  Condition 
No.  SC-93-1-SW  was  published  in  the 
Federal  Register  on  January  8.  1993  (58 
FR  3239).  No  comments  were  received. 
Therefore,  the  special  condition  is 
adopted  as  proposed. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  of  helicopter.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
affe<;ted  helicopter. 

List  of  Subjects  in  1 4  CFR  Fart  29 

Aircraft,  Air  transportation.  Aviation 
safety,  Rotorcraft,  Safety. 


The  authority  citation  for  this  special 
condition  is  as  follows; 

Authority:  49  U.S.C.  1344,  1348(c).  1352 
1354(a),  1355,  1421  through  1431,  1502 
1651(b)(2);  42  U.S.  1857f-10,  4321  et  sea  ■ 
E.O.  11514,  49  U.S.C.106(g). 

The  Special  Condition 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
condition  is  issued  as  part  of  the  type 
certification  basis  for  the  European 
Helicopter,  Ltd.,  Model  EH-101 
helicopter. 

Protection  for  Electrical  and  Electronic 
Systems  From  High  Intensity  Radiated 
Fields 

Each  system  that  performs  critical 
functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
critical  functions  are  not  adversely 
affected  when  the  helicopter  is  exposed 
to  high  intensity  radiated  fields  external 
to  the  helicopter. 

Issued  In  Fort  Worth,  Texas,  on  April  14 
1994. 

Mark  R.  Schilling, 

Acting  Manager.  Rotorcraft  Directorate. 

Aircraft  Certification  Service. 
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14  CFR  Part  29 


[Docket  No.  »4^SW-1;  Special  Condition 
29-ASW-13] 

Special  Condition:  Sikorsky  Model 
S76C  Helicopter,  Electronic  Flight 
Instrument  System 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  special  condition;  request 
for  comments. 


SUMMARY:  This  special  condition  is 
issued  for  the  Sikorsky  Model  S76C 
helicopter  modified  by  Sikorsky 
Aircraft,  a  Division  of  United 
Technologies  Corporation.  This 
helicopter  will  have  a  novel  or  unusual 
design  feature  associated  with  the 
Electronic  Flight  Instrument  System. 
The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
i  ppropriate  safety  standards  for  the 
protection  of  these  critical  function 
systems  from  the  effects  of  external  high 
intensity  radiated  fields  (HIRF).  This 
special  condition  contains  additional 
safety  standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  provided  by 
the  applicable  airworthiness  standards. 


S. 
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DATES:  The  effective  date  of  this  special 
condition  is  May  2, 1994.  Comments 
must  be  received  on  or  before  June  1, 
1994. 

ADDRESSES:  Comments  may  be  mailed 
in  duplicate  to:  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attn:  Rules 
Docket  No.  94-ASW-l,  Fort  Worth. 
Texas  76193-0007,  or  delivered  in 
duplicate  to  the  Office  of  the  Assistant 
Chief  Counsel,  2601  Meacham  Blvd.. 
room  663,  Fort  Worth,  Texas  76137. 
Comments  must  be  marked  Docket 
No.  94-ASW-l.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  9  a.m.  and  3  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  McCallister.  FAA,  Rotorcraft 
Directorate,  Policy  and  Procedures 
Group.  Fort  Worth,  Texas  76193-0112; 
telephone  (817)  222-5121. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantly  delay 
issuance  of  the  approval  design  and 
thus  delay  delivery  of  the  affected 
helicopter.  These  notice  and  comment 
procedures  are  also  considered 
unnecessary  since  the  public  has  been 
previously  provided  with  a  substantial 
number  of  opportunities  to  comment  on 
substantially  identical  special 
conditions  and  their  comments  have 
been  fully  considered.  Therefore,  good 
cause  exists  for  making  this  special 
condition  effective  upon  issuance. 

Comments  Invited 

Although  this  final  special  condition 
was  not  subject  to  notice  and 
opportunity  for  prior  public  comment, 
comments  are  invited  on  this  final        ' 
special  condition.  Interested  persons  are 
invited  to  comment  on  this  finaHpecial 
condition  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Communications  should  identify 
the  regulatory  docket  number  and  be 
,  submitted  in  duplicate  to  the  address 
specified  under  the  caption  ADDRESSES. 
All  communications  received  on  or 
before  the  closing  date  for  comments 
will  be  considered.  This  special 
condition  may  be  changed  in  light  of 
comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


submitted  In  response  to  this  notice 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  94-ASW-l." 
The  postcard  will  be  date  and  time 
stamped  and  returned  to  the 
commenter. 

Background 

On  October  12. 1993.  Sikorsky 
Aircraft,  West  Palm  Beach,  Florida, 
applied  for  a  Supplemental  Type 
Certificate  for  installation  of  an 
Electronic  Flight  Instrument  System  in 
a  Sikorsky  Aircraft  Model  S76C 
helicopter.  This  is  a  13  passenger,  twin 
engine,  11,400  pound  transport  category 
helicopter. 

Type  Certification  Basis 

The  certification  basis  established  for 
the  Sikorsky  Model  S76C  helicopter 
includes:  14  CFR  part  29  (part  29) 
effective  February  1, 1965,  Amendments 
29-1  through  29-11;  in  addition, 
portions  of  Amendments  29-12, 
specifically.  §§29.67,  29.71,  29.75, 
29.141,  29.173,  29.175,  29.931, 
29.1189(a)(2),  29.1555(c)(2),  29.1557(c); 
portions  of  Amendment  29-13, 
specifically  §  29.965;  §  29.1325  of 
Amendment  29-24;  §29.811  of 
Amendment  29-30;  Amendment  36-14 
of  part  36,  appendix  H;  instrument  flight 
criteria  for  S-76  (interim)  dated 
February  10, 1977;  Special  Conditions 
29-82-NE-3  (Docket  No.  17721)  dated 
March  27. 1978;  Equivalent  Safety 
Finding  for  §  29.173(b).  National 
Environmental  Act  of  1969;  Noise 
Control  Act  of  1972;  §  29.865  including 
§  29.25  of  Amendment  29-12,  when 
cargo  hook  system,  P/N  76255-02000,  is 
installed;  and  for  external  load 
operations,  part  133,  including 
Amendments  1-4.  Compliance  with  the 
following  optional  requirements  has 
been  established:  Ditching  provisions 
§29.563  including  §§29.801  and 
29.807(d)  and  excluding  §§  29.1411, 
29.1415,  and  29.1561  of  Amendment 
29-12,  when  emergency  flotation  gear, 
P/N  76076-02002.  is  installed.  For  over- 
water  operations.  compHance  with  the 
operating  rules  and  §§  29.1411.  29.1415, 
and  29.1561  must  be  shown. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  this  helicopter 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§  21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  and 


become  part  of  the  type  certification 
basis  in  accordance  with  §  21.101(b)(2). 
Provision  is  made  for  the  public 
comment  period  in  §  11.28. 

Discussion 

The  Sikorsky  Model  S76C  helicopter, 
at  the  time  of  tbe  application  for 
modification  by  Sikorsky  AircrafU>jSps 
identified  as  having  modifications  that 
incorporate  one  and  possibly  mc 
electrical,  electronic,  or  combina'lion  of 
electrical  and  electronic  (electrJwil/ 
electronic)  systems  that  will  perform 
functions  critical  to  the  continued  safe 
flight  and  landing  of  the  helicopters. 
The  electronic  flight  instrument  system 
performs  the  attitude  display  function. 
The  display  of  attitude,  altitude,  and 
airspeed  is  critical  to  the  continued  safe 
flight  and  landing  of  the  helicopters  for 
IFR  operations  in  instrument 
meteorological  conditions.  After  the 
design  is  finalized,  Sikorsky  Aircraft 
will  provide  the  FAA  with  a 
preliminary  hazard  analysis  that  will 
identify  any  other  critical  functions 
performed  by  the  electrical/electronic 
systems  that  are  critical  to  the  continued 
safe  flight  and  landing  of  the 
helicopters. 

Recent  advances  in  technology  have 
prompted  the  design  of  aircraft  that 
include  advanced  electrical  and 
electronic  systems  that  perform 
functions  required  for  continued  safe 
flight  and  landing.  However,  these 
advanced  systems  respond  to  the 
transient  effects  of  induced  electrical 
current  and  voltage  caused  by  the  high 
intensity  radiated  fields  (HIRF)  incident 
on  the  external  surface  of  the 
helicopters.  These  induced  transient 
currents  and  voltages  can  degrade  the 
performance  of  the  electrical/electronic 
systems  by  damaging  the  components  or 
by  upsetting  the  systems'  functions. 

Furthermore,  the  electromagnetic 
environment  has  undergone  a 
transformation  not  envisioned  by  the 
current  application  of  §  29.1309(a). 
Higher  energy  levels  radiate  from 
operational  transmitters  currently  used 
for  radar,  radio,  and  television;  the 
number  of  transmitters  has  increased 
significantly. 

Existing  aircraft  certification 
requirements  are  inappropriate  in  view 
of  these  technological  advances.  In 
addition,  the  FAA  has  received  reports 
of  some  significant  safety  incidents  and 
accidents  involving  military  aircraft  , 
equipped  with  advanced  electrical/ 
electronic  systems  when  they  were 
exposed  to  electromagnetic  radiation. 

The  combined  effects  of  technological 
advances  in  helicopter  design  and  the 
changing  environment  have  resulted  in 
an  increased  level  of  vulnerability  of  the 
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electrical  and  electronic  systems 
required  for  the  continued  safe  flight 
and  landing  of  the  helicopters.  Effective 
measures  to  protect  these  helicopters 
against  the  adverse  effec-ts  of  exposure 
to  HIRF  will  be  provided  by  the  design 
and  installation  of  these  systems.  The 
following  primary  factors  contributed  to 
the  current  conditions: 

(1)  Increased  use  of  sensitive 
electrjonics  that  perform  critical 
functions,  (2)  reduced  electromagnetic 
shielding  afforded  helicopter  systems  by 
advanced  technology  airframe  material.s. 
(3)  adverse  service  experience  of 
railitalrv  aircraft  using  these 
technt>logies.  and  (4)  an  increase  in  the 
number  and  power  of  radio  frequency 
«!m!tters  and  the  expected  increase  in 
the  future. 

TheTAA  recognizes  the  need  for 
nircra  t  certification  standards  to  keep 
pace  \^1h  technological  developments 
and  a  dienging  environment  and  in 
1986  initiated  a  high  priority  program  to 
(1)  del  ermine  and  define 
eioctnxnagnetic  energy  levels;  (2) 
develdp  guidance  material  for  design, 
test,  a: id  analysis;  and  (3)  prescribe  and 
pronu  kate  riguiatory  standards 

The  FAA  parlicipaled  with  industry 
and  ai  -yvorthiness  authorities  of  other 
countries  to  develop  inttm.itionaliy 
recogr  iized  standards  for  certinc;a{ion. 

The  FAA. and  airworthiness 
authorities  of  other  countries  ha\'e 
identiJieda  level  of  HIRF  environment 
thut  a  iblicopter  could  h>e  exposed  to 
during  |FR  operations.  While  the  HIRF 
requirjitnents  are  being  finalized,  the 
lr.\A  if  adopting  a  special  condition  for 
the  certification  of  aircraft  that  employ 
electrii;al/electronic  systems  that 
perfunri  critical  functions.  The  accepted 
maximum  energy  levels  that  civilian 
helicopter  system  installations  must 
wifhstiind  for  safe  operation  are  based 
on  sun^eys  and  analysis  of  e*:ist^g  radio 
frequeiiicy  emitters.  This  specialT 
condition  will  require  the  helicopters" 
electrical/electronic  system^  aj^ 
associated  wiring  to  be  proS^ed  from 
these  energy  levels.  These  external 
threat  levels  are  believed  to  represent 
the  worst-case  exposure  for  a  helicopter 
operating  under  IFR. 

The  HIRF  environment  specified  in 
this  special  condition  is  based  on  many 
critical  assumptions.  With  the  exception 
of  talceoff  and  landing  at  an  airport,  one 
of  these  assumptions  is  that  the  aircraft 
would  be  not  less  than  500  feet  above 
ground  level  (AGL).  Helicopters 
operating  under  visual  flight  mles  (VFR) 
routinely  operate  at  less  than  500  feet 
AGL  and  perform  takeofTs  and  landings 
at  locations  other  than  controlled 
airports.  Therefore,  it  would  be 
expected  that  the  HIRF  environment 


experienced  by  a  helicopter  operating 
VFR  may  exceed  the  defined 
environment  by  100  percent  or  more. 

This  special  condition  will  require  the 
systems  that  perform  critical  functions, 
as  installed  in  the  aircraft,  to  meet 
certain  standards  based  on  either  a 
defined  HIRF  environment  or  a  fixed 
value  using  laboratory  tests. 

The  applicant  may  demonstrate  that 
the  operation  and  operational 
capabilities  of  the  installed  electrical/ 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the 
defined  HIRF  environment.  The  FAA 
has  detemiined  that  the  environment 
defined  in  Table  1  is  acceptable  for 
critical  functions  in  helicopters 
operating  at  or  above  500  feet  AGL.  For 
critical  functions  of  helicopters 
operating  at  less  than  500  feet  AGL. 
additional  idctors  mu.st  be  considered. 
The  applicant  may  also  demonstrate 
by  a  lalwratory  test  that  the  electrical/ 
electronic  systems  that  perform  critical 
function,;  can  withstand  a  peak 
ei«K;tromagne:ic  field  strength  in  a 
frequency  raiise  of  10  KH,  to  18  GH,.  If 
a  laboratory  test  is  used  to  show 
compliance  w  ith  the  defined  HIRF 
environment,  no  credit  will  be  given  for 
signal  attenuation  due  to  installation.  A 
level  of  100  v/m  and  other 
considerations  such  as  an  sltpmate 
technology  backup  that  is  immune  to 
HIRF,  are  appropriate  for  critical 
functions  duriiig  IFR  operations.  A  level 
of  200  v/m  and  further  considerations, 
such  as  an  alternate  technology  backup 
that  is  imm.une  to  HIRF,  are  more 
appropriate  for  criticaWtifVtions  during 
VFR  operations.  ApplicautsSnust 
perform  a  preliminary  hazard  analysis 
to  identify  elwtrical/electronic  systems 
that  perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condiMon  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
helicopters.  The  systems  identified  by 
the  hazard  analysis  as  performing 
critical  functions  are  required  to  have 
HIRF  protection. 

A  system  may  perform  both  critical 
and  noncritical  fundions.  Primary 
electronic  flight  display  systems  and 
their  associated  components  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indications.  HIRF 
requirements  would  apply  only  to  the 
systems  that  perform  critical  functions. 
Compliance  with  HIRF  requirements 
will  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  a  combination  of  these 
methods.  The  two  basic  options  of 
either  testing  the  rotorcraft  to  the 
defined  environment  or  laboratory 


testing  may  not  be  combined.  TJie 
laboratory  test  allows  some  frequency 
areas  to  be  under  tested  and  requires 
other  areas  to  have  some  safety  margin 
when  compared  to  the  defined 
environment.  The  areas  required  to  have 
some  safety  margin  are  those  shown,  by 
past  testing,  to  exhibit  greater 
susceptibility  to  adverse  effects  from 
HIRF;  and  laboratory  tests,  in  general, 
do  not  accurately  represent  the  aircraft 
installation.  Service  experience  alone 
will  not  be  acceptable  sinc-e  such 
experience  in  normal  flight  operations 
may  not  include  an  exposure  to  HIRF. 
Reliance  on  a  system  with  similar 
design  features  for  redundancy,  as  a 
means  of  protection  against  the  effects 
of  external  HIRF.  is  generally 
insufficient  because  all  elements  of  a 
redundant  system  are  likely  to  be 
concurrently  expo.sed  to  the  radiated 
fields. 

The  modulation  that  represents  the  ' 
signal  most  likely  to  disrupt  the 
operation  of  the  system  under  test, 
based  on  its  design  characteristics, 
should  be  selected.  For  example,  flight 
control  systems  may  be  susceptible  to  3 
H,  square  wave  modulation  while  the 
video  signals  for  electronic  display 
systems  may  l)e  susceptible  to  400  H, 
sinusoidal  modulation.  If  the  worst -case 
modulation  is  unknown  or  cannot  be 
detennined,  default  modulations  may  be 
used.  Suggested  default  values  are  a  1 
KH,  sine  wave  with  80  pen;ent  depth  of 
modulation  in  the  frequency  range  from 
10  KH,  to  400  MH,  and  1  Kli,  square 
wave  with  greater  than  90  percent  depth 
of  modulation  from  400  MH,  to  18  GU, 
Fo)  frequencies  where  the  unmodulated 
signal  would  cause  deviations  from 
normal  operation,  several  different 
modulating  signals  with  various 
waveforms  and  frequencies  should  be 
applied. 

Acceptable  system  performance^ 
would  be  attained  by  demonstrating  that 
the  critical  function  components  of  the 
system  under  consideration  continue  to 
perform  their  intended  function  during 
and  after  exposure  to  required 
electromagnetic  fields.  Deviations  from 
system  specifications  may  be  acceptable 
but  must  be  independently  assessed  by 
the  FAA  on  a  case-by -case  basis. 

Table  1  .—Field  Strength  Volts/ 
Meter 


9 

Frequency 

Peak 

Average 

10-100  KH 

50 
60 
70 

200 
30 

150 

50 
60 
70 
200 
30 
33 

100-500  

500-2000  

2-30  MH,  

30-100 

100-200  „ 
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Table  1  .—Field  Strength  Volts/ 
Meter — Continued 


Frequency 

Peak 

Average 

200-400  

70 
4020 
1700 
5000 
6680 
6850 
3600 
3500 
3500 
2100 

70 

400-700  

700-1000  

1-2  GH,   

935 

170 
990 

2-4  

4-6  

6-8  

8-12 

12-18  

18-40  

840 
310 
670 
1270 
360 
750 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  of  helicopter.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
affected  helicopter. 

The  substance  of  this  special 
condition  for  similar  installations  in  a 
variety  of  helicopters  has  been  subjected 
to  the  notice  and  comment  procedure 
and  has  finalized  without  substantive 
change.  It  is  unlikely  that  prior  public 
comment  would  result  in  a  significant 
change  from  the  substance  contained 
herein.  For  this  reason,  and  because  a 
delay  would  significantly  affect  the 
certification  of  the  helicopter,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impractical,  and  good 
cause  exists  for  adopting  this  special 
condition  immediately.  Therefore,  this 
special  condition  is  being  made 
effective  upon  issuance.  The  FAA  is 
requesting  comments  to  allow  interested 
persons  to  .submit  views  that  may  not 
have  been  submitted  in  response  to 
prior  opportunities  for  comment. 

List  of  Subjects  in  14  CFR  Part  29 

Aircraft,  Air  transportation.  Aviation 
safety,  Rotorcraf^.  Safety. 

The  authority  citations  for  this  spe<:ial 
condition  are  as  follows: 

Authority:  49  U.S.C  1344,  1348(c),  1352. 
i354(a).  1355,  1421  through  1431.  1502, 
1651(b)(2);  42  U.S.C.  1857f-10,  4321  et  seq.; 
EO.  11 514;  49  U.S.C.  106(g). 

The  Special  Condition 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
condition  is  issued  as  part  of  the  type 
certification  basis  for  the  Sikorsky 
Model  S76C  helicopter: 

Protection  for  Electrical  and  Electronic 
Systems  From  High  Intensity  Radiated 
Fields 

Each  system  that  performs  critical 
functions  must  be  designed  and 


installed  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
critical  functions  are  not  adversely 
affected  when  the  helicopter  is  exposed 
to  high  intensity  radiated  fields  external 
to  the  helicopter. 

Issued  in  Fort  Worth.  Texas,  on  April  14. 
1994. 

Mark  R.  Schilling. 

Acting  Manager.  Rotorcraft  Directorate 
Aircraft  Certification  Sen-ice. 
|FR  Doc  94-10288  Filed  4-29-94,  8  45  ami 

BILLING  CODE  4910-13-M 

14  CFR  Part  71 

[Airspace  Docket  No.  93-ACE-04] 

Establishment  of  Class  E  Airspace; 
Ankeny,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  the  Ankeny  Regional 
Airport,  Ankeny,  Iowa.  The 
development  of  a  new  standard 
instrument  approach  procedure  (SIAP) 
at  the  Ankeny  Regional  Airport, 
Ankeny.  Iowa,  utilizing  a  new  non- 
directional  beacon  (NDB)  on  the  airport 
as  a  navigational  aid  has  made  this 
action  necessary.  Controlled  airspace 
extending  from  700  to  1200  feet  above 
ground  level  (.^GL)  is  needed  for  aircraft 
executing  the  approach.  The  area  will  be 
depicted  on  aeronautical  charts  to 
provide  a  reference  for  pilots  operating 
in  the  area. 

EFFECTIVE  DATE:  0901  UTC,  August  18, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dale  L.  Camine,  Airspace  Specialist. 
System  Management  Branch.  ACE-530c. 
Federal  Aviation  Administration,  601 
East  12th  Street.  Kansas  City,  Missouri 
64106;  telephone  number:  (816)  426- 
3408. 

SUPPLEMENTARY  INFORMATION: 
History 

On  January  7,  1994,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace  at 
the  Ankeny  Regional  Airport.  Ankeny. 
Iowa  (59  FR  4609). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  This  rule  is  the  same  as 
that  proposed  in  the  notice.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 


above  ground  level  are  published  in 
paragraph  6005  of  FAA  Order  7400.9A. 
dated  June  17,  1993.  and  effective 
September  16.  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Ankeny,  Iowa,  extending  upward  from 
700  feet  above  the  surface  excluding 
that  portion  within  the  Des  Moines, 
Iowa,  Class  C  and  E  airspace. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  Lh5s  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  impact  on  a  substantia) 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  ofSubiects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

.  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  fo  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(3).  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR  1959- 
1963  Comp..  389:  49  U.S.C  106(iO;  14  CFR 
11.69. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993.  and 
effective  September  16. 1993.  is 
amended  as  follows: 

Paragraph  6005    Class  E  airspace  areas 
extendii\g  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 
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ACE  lA  E5  Ankimy.  lA  [New] 

Ankeny  Regional  Airport.  LA 
(lat.  41''4r28"  N.  long.  93'34  40"  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  7-niile  radius 

of  the  Ankeny  Regional  Airport.  Iowa. 

excluding  that  portion  within  the  Des 

Moines,  Iowa.  Class  C  and  E  airspace. 

•         •    '      •         •         • 

Issued  in  Kansas  City.  Missouri,  on  April 
13.1994. 

Clarence  E.  Newbera, 

Manager.  Air  Traffic  Division.  Central  Rfgion 
IFR  Doc.  94-10377  Filed  4-29-94;  8:4.S  am| 

BU.UNC.  COOE  4910-13-M 


l4CFR>»art71 

[Airspace  Docket  No.  e3-ACE-05] 

Establishment  of  Class  E  Airspace; 
Harrisonville,  MO,  Lawrence  Smith 
Memorial  Airport 

AGENCY:  Federal  Aviation 
Adininistration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Lawrence  Smith  Memorial 
Airport.  Harrisonville.  Missouri.  The 
development  of  a  standard  instrument 
approach  procedure  [SlAP)  at  the" 
Lawrence  Smith  Memorial  Airport. 
Harrisonialle,  Missouri,  utilizing  the 
Butler.  Missouri,  Vei^  High  Frequency 
Omnidirectional  Radio  RanBe/Tactical 
Air  Navigational  Aid  (V&Rff AC)  has 
made  this  action  necessary.  Controlled 
airspace  extending  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  for 
aircraft  executing  the  approach.  The 
area  will  be  depicted  on  aeronautical 
charts  to  provide  a  reference  for  pilots 
operating  in  the  area. 

EFFECTIVE  DATE:  0901  LTC.  June  23. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Dale 
L.  Camine.  Airspace  Specialist.  System 
Management  Branch.  ACE-530b. 
Federal  Aviation  Administration.  601 
East  12th  Street,  Kansas  City.  Missouri 
64106:  telephone  number:  (rtlfi)  426- 
:^40a. 

SUPPLEMENTARY  INFORMATION: 
History 

On  January  7.  1994,  the  FA.\ 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  O-'R 
part  71)  to  establish  Class  E  airspace  at 
the  Lawrence  Smith  Memorial  Airport. 
Missouri  (59  FR  4610). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking   " 
proceedir^  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 


were  received.  This  rule  is  the  same  as 
that  proposed  in  the  notice.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  ground  level  are  published  in 
paragraph  6005  of  FAA  Order  7400.9A. 
dated  June  17.  1993.  and  effective 
September  16,  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993).  The 
class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71}  establishes  Class  E  airspace  at 
Lawrence  Smith  Memorial  Airport. 
Harrisonville.  Missouri,  extending 
upward  from  700  feet  above  ground 
level  (AGL)  to  1200  AGL.  The 
development  of  a  new  SIAP  based  on 
the  Butler.  Missouri.  VORTAC  made 
this  action  necessary.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  Class  E  airspace  for  aircrraf) 
executing  the  VOR  SL\P  at  Lawrence 
Smith  Memorial  Airport.  Harrisonville, 
Missouri. 

The  FA.A  has  detennined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
nece.ssary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
■"significant  regulatory  aciion"  under 
Executive  Order  12866;  (2)  is  not  a 
'■signiHcant  rule"  under  DOT 
Regulatory  Policies  end  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory- 
Flexibility  .Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E  O.  10854.  24  FR  9565.  3  O-H,  1959- 
1963  Comp..  p.  389:  49  U.S.C  106(g);  14  CFR 
11.69. 


$71.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designations  and  Repyorting 
Points,  dated  June  17. 1993.  and 
effective  September  16. 1993,  is 
amended  as  follows: 

Pawsrvph  6005     Class  E  airsfxice  areas 
extending  from  700  feet  or  more  abmv 
the  surface  of  the  earth 

•  •  •  •         . 

ACE  MO  E5  Harrisonville,  MO  (New! 

Lawrence  .Smith  Memorial  .Airport  MO 
(lat.  38<'36'20"  N.  long  94°20-46'  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.4-mile 

radius  of  the  Lawrence  Smith  Memorial 

Airport. 

•  •         •         •         •       ^ 

Issued  in  Kansas  City.  Missouri,  on  April 
13.1994. 

Clarence  E.  Newbem, 

Manager.  Air  Traffic  Division.  Centt-r  Region 
IFR  Doc.  94-10379  Filed  4-29-94:  8:45  am] 
BILUNQ  COOe  4810-11-M 


14  CFR  Pan  71 

(Airspace  Docket  No.  93-AGL-22] 

Class  D  Airspace;  Mosinee.  Wl; 
Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  correction. 


SUMMARY:  This  action  corrects  an  error 
in  the  airspace  designation  of  the  Class 
D  airspace  for  Mosinee.  Wisconsin, 
published  in  a  final  rule  on  M?hr.h  30 
1994  (59  FR  14744).  Airspace  DdbXeX 
Number  93-AGL-22. 
EFFECTIVE  DATE:  0901  U.T.C..  June  23. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Woodford.  Air  Traffic  Division, 
System  Management  Branch.  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue.  Des  Plaines.  Illinois 
60018.  telephone  (708)  294-7 '.68. 

SUPPLEMENTARY  INFORMATION: 
History 

Federal  Register  Doi::umenl  94-7452. 
Airspace  Docket  93-AGL-22.  published 
on  Man:h  30,  1994  (59  FR  14744). 
revised  the  designation  of  airspace  for 
Mosinee.  Wisconsin.  .An  error  was 
discovered  in  the  description  of  Class  D 
airspace.  This  action  corrects  that  error 
by  changing  the  vertical  limifslset  forth 
in  the  airspace  description. 

CurrectJoD  to  Final  Rule 

This  action  corrects  the  error  in  the 
vertical  limits  of  Class  D  airspace  for 


\ 


22504  Federal  Register  /  Vol.  59.  No.  83  /  Monday,  May  2,  1994  /  Rules  and  Regulations 


Mosinee.  Wisconsin,  by  adding  the 
following  sentence:  "That  airspace 
extending  upward  from  the  surface  to 
and  including  3.800  feet  MSL." 
Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  airspace 
designation  for  the  Mosinee,  Wisconsin, 
Class  D  airspace,  as  published  in  the 
Federal  Register  on  March  30. 1994,  (59 
FR  14744).  (Federal  Register  Document 
94-7452;  page  14745,  column  2),  is 
corrected  in  the  amendment  to  the 
incorporation  by  reference  in  14  CFR 
71.1  as  follows: 

PART  71.1— [CORRECTED] 

§71.181    Designation  [Corrected] 

Paragraph  5000     Class  D  airspace. 

ACL  Wl  D  Mosinee,  Wl  [Corrected] 

Mosinee,  Central  Wisconsin  Airport,  Wl 
(lal.  44°46'42"  N.,  long.  89°39'59'  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3800  feet  M.SL, 
within  a  4.4-mile  radius  of  Central  Wisconsin 
Airport.  This  Class  D  airspace  area  is 
effective  during  the  sf)ecific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport  Facility/Directory. 
•         •         *         *         * 

Issued  in  Des  Plaines,  Illinois  on  April  18. 
1994. 

Roger  Wall. 

Manager,  Air  Traffic  Division. 
|FR  Doc.  94-10375  Filed  4-29-94;  8:45  ami 
BILUNG  CODE  4S10-13-M 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

15CFRP^290 
[Docket  No.^1 239-4088] 
RIN  0693-AB27 

Regional  Centers  for  the  Transfer  of 
Manufacturing  Technology 

AGENCY:  National  Institute  of  Standards 
and  Ti-chnology,  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  is  today 
issuing  a  final  rule  making  revisions  to 
regulations  found  at  part  290  of  title  15 
of  the  Code  of  Federal  Regulations, 
which  implement  the  Regional  Centers 
for  the  Transfer  of  Manufacturing 
Technology.  This  change  revises  the 
matching  fund  requirements  in  the  fifth 
and  sixth  years  of  operation  to  reflect 
program  experience  during  the  first  five 
years.  With  this  change,  the  maximum 
allowable  Federal  funding  will  be  one 


third  of  total  expenses  during  years  five 
and  six.  This  change  also  modifies  the 
requirements  for  cash  match.  With  this 
change,  at  least  half  of  the  match  must 
be  in  ca-sh  or  full-time  personnel  loaned 
to  the  operating  organization. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
May  2,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
receive  additional  program  information, 
contact  Philip  Nanzetta  at  (301)  975- 
3414. 

SUPPLEMENTARY  INFORMATION:  On 
lanuary  27,  1994,  the  National  Institute 
of  Standards  and  Technology  published 
a  notice  of  proposed  rulemaking  in  the 
Federal  Register  (59  FR  3803).  No 
comments  were  received  in  response  to 
this  notice.  Accordingly,  the  National 
Institute  of  Standards  and  Technology 
announces  changes  to  the  matching 
funds  requirements  for  the  Regional 
Centers  for  the  Transfer  of 
Manufacturing  Technology 
(Manufacturing  Te<.hnology  Centers, 
MTC)  program  found  at  Fart  290  of  title 
15  of  the  Code  of  Federal  Regulations. 
The  MTC  program  provides  financial 
and  technical  assistance  to  regional 
centers  (MTCs)  which  work  directly 
with  small  and  medium  sized 
manufacturing  firms  to  advance  their 
level  of  manufacturing  technology.  The 
MTCs  are  selected  on  a  competitive 
basis  in  accordance  with  the  regulation 
at  15  CFR  part  290. 

Fart  of  the  funding  for  eaiii  MTC  is 
provided  by  a  Federal  cooperative 
agreement  and  the  balance  (the 
"matiih")  is  provided  through  a  variety 
of  means  by  the  operating  organization. 
The  match  is  generally  provided  as  a 
combination  on  non-Federal  public 
funds  or  in-kind  match,  contributions  of 
cash  or  in-kind  resources  from  private 
sources,  and  earned  income  of  the  MTC. 
The  authorizing  legislation  allows 
Federal  funding  of  up  to  half  the  total 
budget  (cash  and  in-kind)  in  the  first 
three  years  and  requires  that  the 
Secretary  adopt  regulations  which 
specify  a  declining  level  of  Federal 
support  during  the  next  three  years.  The 
regulation,  prior  to  the  change 
announced  today,  specified  those 
maximum  funding  levels  to  be  40 
percent,  30  percent,  and  20  percent  in 
years  four  through  six  respectively.  The 
changes  made  today  to  Part  290  specify 
those  maximum  funding  levels  to  be  40 
percent.  Vi,  and  '/i  in  years  four  through 
six  respectively. 

Also,  the  regulation  had  required  that 
55  percent  of  the  match  be  in  cash  or 
full-time  personnel.  The  changes  made 
today  to  Part  290  specify  that  half  of  the 
match  be  in  cash  or  full-time  personnel, 
effective  immediately.  This  immediate 


effective  date  is  different  from  what 
NIST  had  proposed  in  the  notice  of 
January  27.  In  the  January  27  notice. 
NIST  had  proposed  that  the  relaxation 
of  restrictions  on  the  host  contribution 
apply  to  all  awards  issued  or  extended 
after  September  30,  1994.  Since  no 
public  opposition  was  expressed  about 
this  change,  and  in  order  to  avoid  any 
possibility  of  confusion  as  to  effective 
date  of  the  revisions  contained  in  this 
notice.  NIST  has  decided  to  make  all 
changes  to  part  290  effective 
immediately. 

Classification 

This  rule  was  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866.  The  General  Counsel 
certified  to  the  Chief  Counsel  for 
Advocacy,  Small  Business 
Administration,  that  this  rule  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
requiring  a  flexibility  analysis  under  the 
Regulatory  Flexibility  Act  because  the 
proposed  rule  changes  will  affect  only 
those  governmental  units  that  are 
selected  to  receive  funding  under  the 
Program.  The  program  is  entirely 
voluntary  for  the  participants  that  seek 
funding.  It  is  not  a  major  federal  action 
requiring  an  environmental  assessment 
under  the  National  Environment  Policy 
Act.  The  Regional  Centers  for  the 
Transfer  of  Manufacturing  Technology 
Program  does  not  involve  the  mandatory 
payment  of  any  matching  funds  from  a 
state  or  local  government,  and  does  not 
affect  directly  any  state  or  local 
government.  Accordingly,  the 
Technology  Administration  has 
determined  that  Executive  Order  12372  . 
is  not  applicable  to  this  program.  This 
notice  does  not  contain  policies  with 
Federalism  implications  sufficient  to 
warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612.  Since  the  rule  relieves  funding 
restrictions  that  had  previously  been 
imposed  on  funding  recipients,  under 
section  553(d)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(d))  it  may 
and  is  being  made  effective  without  a  30 
day  delay  in  effective  date. 

list  of  Subjects  in  15  CFR  Part  290 

Science  and  technology.  Business  and 
industry.  Small  business. 

Dated:  April  20.  1994. 

Samuel  Kramer, 

Associate  Director,  National  Institute  of 
Standards  and  Technology. 

For  reasons  set  forth  in  the  preamble, 
title  15,  part  290  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 
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PART  290— REGIONAL  CENTERS  FOR 
THE  TRANSFER  OF  MANUFACTURING 
TECHNOLOGY 

1.  The  authority  section  for  part  290 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  278k. 

2.  Section  290.4  is  amended  by 
revising  Table  1  in  paragraph  (b)  and 
paragraph  (c)(5)  to  read  as  follows: 

§  290.4    Terms  and  Sctiedule  of  Financial 

Assistance. 

•         *         •         •         • 

Cb3*   *   * 


Table  1.— Schedule  of  NIST 
Matching  Funds 


Year  of  center  operation 


1-3 
4  .... 
5-6 


Maximum 
NIST  stwre 


(c)  *   •    •  C 

(5)  In-kind  contribution  of  part-time 
personnel,  equipment,  software,  rental 
value  of  centrally  located  space  (office 
and  laboratory)  and  other  related 
contributions  up  to  a  maximum  of  one- 
half  pf  the  host's  annual  share. 
Allowable  capita!  expenditures  may  be 
applied  in  the  award  year  expended  or 
in  subsequent  award  years. 

IFR  Ooc.  94-10391  Filed  4-29-94;  8:45  am] 

BtLUMQ  CODE  M10-13-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRPart30 

Foreign  Futures  and  Option 
Transactions 

AGENCY:  Commodity  Futures  Trading 
Comtnission. 

ACTION:  Order  amending  part  30  order. 


SUMI^ARY:  The  Commodity  Futures 
Trading  Commission  ("Commission"  or 
"CFTC")  is  amending  condition  (2)(f)  of 
the  f>art  30  Order  issued  on  February  17. 
1993  to  the  Tokyo  Grain  Exchange  (the 
"Exchange"  or  "TGE")  to  provide  that 
TGE  rnember  firms  granted  relief  under 
rule  $0.10  may  require  its  customers 
resident  in  the  United  States  who.  in 
connection  with  disputes  arising  under 
transections  subject  to  part  30.  elect 
arbitration  at  the  National  Futures 
Association  ("NFA")  to  exhaust  certain 
mediation  procedures  made  available  by 
the  TGE  prior  to  initiating  such 
arbitration  proceeding. 
EFFECTIVE  DATE:  May  2,  1994. 


FOR  FURTHER  INFORMATION  CONTACT:  Jane 
C.  Kang.  Esq.,  or  Francey  L.  Youngberg. 
Esq..  Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission.  2033  K  Street  N\V.. 
Washington,  DC  20581;  Telephone: 
(202) 254-fi955. 

SUPPLEMENTARY  INFORMATION:  On 
February  17.  1993,  the  Commission 
issued  an  Order  under  rules  30.3(a)  and 
30.10:  > 

(1)  Authorizing  certain  option 
confracis  traded  on  the  Exchange  to  be 
offered  or  sold  to  persons  located  in  the 
United  States;  and 

(2)  Granting  an  exemption  to 
designated  members  of  the  Exchange 
from  the  application  of  certain  of  the 
foreign  futures  and  option  rules  based 
on  substituted  compliance  with  certain 
comparable  regulatory  and  self- 
regulatory  requirements  of  a  foreign 
regulatory-  authority. 

Among  other  conditions,  the  Order 
required  that  members  of  the  TGE 
seeking  rule  30.10  relief  consent  to  the 
following: 

(f)  (the  Firm)  jclonsents  to  participate  in 
any  NFA  arbitration  program  which  offers  a 
procedure  for  resolving  customer  disputes  on 
the  papers  where  such  disputes  involve 
representations  or  activities  with  respect  t6 
transactions  under  part  30.  and  consents  to 
notify  customers  resident  in  the  United 
States  of  the  availability  of  such  a  program; 
Provided,  /lowever.  that  until  the  Exchange 
adopts  a  procedure  for  an  'on  the  papers' 
hearing  applicable  to  all  Exchange 
arbitrations,  consents  to  notify  such 
customers  that  if  they  elect  Exchange 
arbitration,  they  or  their  agent  could  be 
required  to  appear  personally  at  a  hearing, 
and  if  the  customer  elects  NFA  arbitration, 
consents  to  participate  in  such  proceeding 
even  in  circumstances  where  the  dispute 
arises  primarily  out  of  delivery,  clearing, 
settlement  or  floor  practices  •   *   *.  58  FR 
10956. 

By  letter  dated  March  31.  1994.  the 
Exchange  through  its  counsel,  requested 
that  the  Commission  amend  the  Order 
to  accommodate  mediation  procedures 
available  at  the  Exchange.z  In  particular, 
it  has  requested  that  customers  resident 
in  the  United  States  who  elect  to 
arbitrate  a  dispute  involving 
transactions  subject  to  part  30  at  NFA  be 
required  to  exhaust  certain  m.ediation 
procedures  made  available  by  the 
Exchange  prior  to  initiating  such  NFA 
arbitration  proceeding. 

Upon  consideration  of  the  matter,  the 
CFTC  is  amending  condition  2(f)  of  the 
Order  issued  on  February  17,  1993  as 
follows  (new  language  is  underlined) 


•  SB  KR  10953  (February  23.  1993). 

-See  letter  dated  March  1.  1994  from  |ohn  V. 
Rainboll.  counsel  for  the  Excha.nge  to  Jean  A.  Webb. 
Commission. 


and  approving  the  form  of  consent  set 
forth  below  as  Exhibit  A:  s 

(f)  (the  Firm)  (cjonsents  to  participate  in 
any  NFA  arbitration  program  which  offers  a 
procedure  for  resolving  customer  disputes  on 
the  papers  where  such  disputes  involve 
representations  or  activities  with  respect  to 
transactions  under  part  30,  and  consents  to 
notify  customers  resident  in  the  United 
States  of  the  availability  of  such  a  program; 
Provided,  however,  that  the  firm  may  require 
its  customers  resident  in  the  United  States  to 
execute  the  consent  attached  hereto  as 
Exhibit  A  concerning  the  exhaustion  of 
certain  mediation  procedures  made  available 
by  the  TGE  prior  to  bringing  an  NFA 
arbitration  proceeding;  and  provided  further 
that  the  firm  must  undertake  to  provide  the 
customer  with  information  concerning  how 

■  to  commence  such  procedures  and 
documentation  of  the  commencement  of  such 
procedures  pursuant  to  the  consent  attached 
hereto  as  Exhibit  A;  Provided,  however,  that 
until  the  Exchange  adopts  a  procedure  for  en 
"on  the  papers'  hearing  applicable  to  all 
Exchange  arbitrations,  consents  to  notify 
such  customers  that  if  they  elect  Excharige 
arbitration,  they  or  their  agent  could  he 
required  to  appear  personally  at  a  hearing. 

,  and  if  the  customer  elects  NFA  arbitration. 

^nsents  to  participate  in  such  proceeding 
evfen  in  circumstances  where  the  dispute 
arises  primarily  out  of  delivery,  clearing, 
settlement  or  floor  practices  *   *   *." 

Exhibit  A — Form  of  Consent 

In  the  event  that  a  dispute  arises 
between  you  [name  of  customer  resident 
in  the  United  States]  and  [name  of  TGE 
firm)  with  respect  {o  transactions 
subject  to  part  30  of  the  Commodity 
Futures  Trading  Commission's  rules, 
various  forums  may  be  available  for 
resolving  the  dispute,  including  courts 
of  competent  jurisdiction  in  the  United 
States  and  Japan  and  arbitration 
programs  made  available  both  in  the 
United  States  and  Japan.  In  the  event 
you  wish  to  initiate  an  arbitration 
proceeding  against  this  firm  to  resolve 
such  dispute  under  the  applicable  rules 
of  the  National  Futures  Association 
("NFA")  in  the  United  States,  you 
hereby  consent  that  you  will  first 
commence  mediation  in  accordance 
with  such  procedures  as  may  be  made 
available  by  the  Tokyo  Grain  Exchange 
("TGE"),  information  on  which  is 


iJhe  requirement  for  U.S.  customers  to  first 
exhaust  mediation  procedures  beiore  proceeding  to 
NFA  arbitration  is  contained  in  other  part  30  orders. 
For  example,  a  part  30  order  issued  by  the 
Commission  to  the  .Securities  and  Investments 
Board  ("SIB")  on  May  15.  1989  allows  firms  to 
require  U.S.  custo.mers  to  first  exhaust  certain 
medi.ition  and  conciliation  procedures  made 
available  by  the  SIB  prior  to  bringing  an  NF.\ 
arbitration  proceeding  54  FR  21599.  21601  (May 
19.  1989).  See  also  part  30  orders  issued  on  the 
same  dsy  to  the  Aiiiiociation  of  Futures  Brokers  and 
Dealers.  54  hH  21604.  The  Securities  Association. 
54  FR  21609  and  the  Investment  Management 
Regulatory  O.-gaiiization  Limited.  54  FR  2161^. 
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provided  to  you  herewith.  The  outcome 
of  such  TGE  mediation  is  nonbinding. 
You  may  subsequently  accept  this 
resolution,  or  you  may  proceed  either  to 
binding  arbitration  under  the  rules  of 
the  TGE  or  to  binding  arbitration  in  the 
United  States  under  the  rules  of  NFA.  If 
you  accept  the  mediated  resolution  or 
elect  to  proceed  to  arbitration,  or  to  any 
other  form  of  binding  resolution  under 
the  rules  of  the  Exchange,  you  will  be 
precluded  from  subsequently  initiating 
an  arbitration  proceeding  at  NFA. 

You  may  initiate  an  NFA  arbitration 
proceeding  upon  receipt  of 
documentation  from  the  Tokyo  Grain 
Exchange: 

(1)  Evidencing  completion  of  the 
mediation  process  and  reminding  you  of 
your  right  of  access  to  NFA's  arbitration 
proceeding;  or 

(2)  Representing  that  more  than  nine 
months  have  elapsed  since  you 
commenced  the  mediation  process  and 
that  such  process  is  not  yet  complete 
and  reminding  you  of  your  right  of 
access  to  NFA's  arbitration  proceeding. 

The  documentation  referred  to  above 
must  be  presented  to  NFA  at  the  time 
you  initiate  the  NFA  arbitration 
proceeding.  NFA  will  exercise  its 
discretion  not  to  accept  your  demand 
for  arbitration  absent  such 
documentation. 

By  signing  this  consent  you  are  not 
waiving  any  other  right  td  any  other 
legal  remedies  available  under  the  law. 

Customer 

Date 

In  all  other  respects,  the  terms  and 
conditions  of  the  Commission's  part  30 
Order  issued  to  the  TGE  on  February  17. 
1993  remain  unchanged. 

List  of  Subjects  in  17  CFR  Part  30 

Commodity  futures.  Commodity 
options.  Foreign  transactions. 

Accordingly,  17  CFR  part  30  is 
amended  as  set  forth  below: 

PART  30— FOREIGN  FUTURES  AND 
FOREIGN  OPTION  TRANSACTIONS 

1.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

Authority:  Sees.  2(a)(1)(A),  4,  4c.  and  8a  of 
the  Commodity  Exchange  Act,  7  U.S.C  2,  6. 
6c  and  12a. 

2.  Appendix  C  to  Part  30  is  amended 
by  revising  the  entry  "Firms  Designated 
by  the  Tokyo  Grain  Exchange"  to  read 
as  follows: 

Appendix  C  to  Part  30 

Firms  designated  by  the  Tokyo  Grain 
Exchange. 


FR  date  and  citation:  Feb.  23, 1993,  58 
FR  10957;  May  2, 1994. 

Issued  in  Washington,  DC.  on  April  22, 
1994. 

Lynn  K.  Gilbert, 

Deputy  Secretary  of  the  Commission. 
|FR  Doc.  94-10267  Filed  4-29-94;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Part  92 

[Docket  No.  R-84-1648:  FR-3411-N-03] 

RIN  2501-AB50 

HOME  Investment  Partnerships 
Program 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Community  Planning  and 

Development. 

ACTION:  Notice  of  waiver. 

SUMMARY:  This  document  informs*the 
public  that  the  Department  is  waiving  a 
provision  of  the  HOME  Program  rule  at 
92.2  on  the  current  definition  of 
commitment.  The  Department  on  April 
19, 1994,  published  a  rule  that 
expanded  the  definition  of  commitment. 
However,  that  rule  will  not  become 
effective  until  May  19. 1994.  In  the 
interim,  there  are  participating 
jurisdictions  (P)s)  which  could  benefit 
by  t)eing.able  to  use  the  newly  expanded 
definition  of  commitment.  This 
document  provides  a  waiver  of  the 
provisions  that  are  being  amended, 
obviating  the  need  for  individual  waiver 
requests  from  the  affected  PJs. 
EFFECTIVE  DATE:  April  20.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kblesar.  Director  of  the  Program 
Policy  Division.  Office  of  Affordable 
Housing  Programs.  U.S.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street.  SW..  Washington.  DC 
20410,  telephone  (202)  708-2470,  TDD" 
(202)  708-2565.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  HOME  program  statute  and 
regulations  give  PJs  24  months  to 
commit  their  HOME  hinds.  HOME 
funds  not  committed  by  the  24  month 
deadline  must  be  recaptured  by  the 
Department.  The  Department  published 
a  rule  on  April  19. 1994  (59  FR  18626) 
which  included  a  revision  to  the 


definition  of  commitment.  The 
Department  believes  greater  flexibility 
in  the  definition  of  commitment  is 
required.  In  addition  to  commitments  to 
specific  projects,  the  definition  of 
commitment  is  expanded  to  include 
legally  binding  agreements  with  State 
recipients,  subrecipients.  contractors  to 
produce  affordable  housing  and 
reservation  of  funds  to  Community 
Housing  Development  Organizations 
(CHDOs). 

II.  Good  Cause 

In  expanding  the  definition  of 
commitment  in  the  regulation,  the 
Department  believed  that  additional 
.  flexibility  was  warranted  because  of  the 
slow  start-up  of  the  program  and  the 
significant  statutory  and  regulatory 
changes  which  have  occurred  in  the 
program.  With  these  major  changes  in 
the  program,  the  ability  of  the  PJs  to 
operate  the  program'  effectively  has 
substantially  increased.  Nonetheless, 
the  Department  recognized  that  to  build 
on  the  momentum  of  these  changes,  an 
expansion  of  the  definition  would 
provide  regulatory  relief  to  allow  funds 
to  be  committed  to  state  recipients.  • 
subrecipients  and  CHDOs  in  a  more 
orderly  and  equitable  fashion.  States  can 
work  with  small  cities  and  newly 
formed  CHDOs  to  build  capacity 
without  fear  of  losing  funds.  Also,  local 
PJs  may  tackle  more  difficult  rental 
projects  designed  to  serve  very-low' 
income  or  special  needs  populations, 
which  often  require  longer  development 
periods. 

■This  good  cause  applies  to  PJs  whose 
Commitment  deadline  occurs  before  the 
effective  date  of  the  April  19, 1994 
regulation. 

III.  Waiver 

Pursuant  to  the  authority  of  §92.3.  the 
Department  waives  the  definition  of 
commitment  at  §  92.2  forparticipating 
jurisdictions  whose  24  months 
commitment  deadline  will  occur  before 
May  19. 1994.  These  jurisdictions  may 
use  the  new  definition  of 
"Commitment"  published  in  the 
Federal  Register  of  April  19. 1994  (59 
FR  18631). 

Dated:  April  25, 1994. 
Andrew  Cuomo, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

IFR  Doc.  94-10305  Filed  4-29-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

Ohio  Regulatory  Program  Amendment 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment.. 


SUMMARY:  OSM  is  announcing  the 
approval,  with  exceptions,  of  a 
proposed  amendment  to  the  Ohio 
regulfttory  program  (hereinafter  referred 
to  as  the  Ohio  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  revises  parts  of 
the  Ohio  Administrative  Code  (OAC) 
pertaining  to  land  use  and  revegetation 
success.  It  establislies  revegetation 
succeiss  standards  where  the  postmining 
land  use  is  undeveloped  land  and 
sampling  procedures  for  measuring 
vegetative  ground  cover,  forage  yield 
and  tree  and  shrub  stocking. 

The  amendment  is  intended  to  revise 
the  Ohio  program  to  be  consistent  with 
the  corresponding  Federal  regulations, 
clari^  ambiguities,  and  encourage  tree 
planting. 

EFFECTIVE  DATE:  May  2.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  J.  Seibel,  Director. 
Columbus  Field  Office.  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Eastland  Professional  Plaza.  4480 
Refugee  Road,  Suite  201,  Columbus, 
Ohio  43232;  Telephone:  (614)  866-0578. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program. 

II.  Discussion  of  the  Proposed  Amendment. 

III.  Dirpctor's  Findings. 

IV.  Siiihraary  and  Disposition  of  Comments. 

V.  Diffiijtor's  Decision. 

VI.  ProtTfiural  Determinations. 

I.  Background  on  the  Ohio  Program 

On  August  16.  1982,  the  Secretary-  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio 
prograjni,  including  the  Secretary's 
findingB,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditiions  of  approval  of  the  Ohio 
prograrn,  can  be  found  in  the  August  10, 
19H2,  f'ederal  Register  (47  FR  346f'8). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.111.  935.15.  and  935. IR. 


II.  Discussion  of  the  Proposed 
Amendment 

The  subject  of  this  final  ru!e  is  a 
combination  and  resubmi^on  of  two 
prior  Ohio  amendments,  PA  25R  and  PA 
56R  (Administrative  Record  No.  OH- 
1944).  This  combined  resubmission  was 
submitted  to  OSM  by  Ohio  on  October 
21, 1993.  OSM  announced  receipt  of  the 
proposed  amendment  in  the  November 
4,  1993,  Federal  Register  (58  FR  58824) 
and  in  the  same  notice  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  amendment.  The  public 
comment  period  ended  on  December  6. 
1993.  The  public  hearing  scheduled  for 
November  29.  1993.  was  not  held 
because  no  one  requested  an 
opportunity  to  testify. 

The  Ohio  legislature  through  the  Joint 
Committee  on  Agency  Rule  Review 
approved  the  proposed  amendment  on 
November  27. 1993.  The  Ohio 
Department  of  Natural  Resources, 
Division  of  Reclamation  (Ohio),  has 
delayed  implementation  of  the  rule 
untii  the  Director  of  OSM  makes  his 
decision  on  the  proposed  amendment. 
Set  forth  below  is  the  history  of  PA  25R 
and  PA  56R. 

Revised  Program  Amendment  Number 
25  (PA  25R) 

On  January  14. 1993  (58  FR  4330).  the 
Director  of  OSM  announced  his 
decision  on  a  June  22. 1992.  submission 
of  PA  25R  (Administrative  Record  No. 
OH-1725).  In  that  decision,  the  Director 
approved  Ohio's  proposed  revision  to 
OAC  1501:13-9-15  (J)(l)  adopting  the 
requirement  that  success  of  revegetation 
shall  be  measured  using  a  statistically 
valid  sampling  technique  with  a  90- 
percent  statistical  confidence  interval. 
However,  the  Director  did  not  approve 
Ohio's  visual  (ocular)  method  of 
evaluating  ground  cover  as  a  statistically 
valid  means  of  performing  that 
sampling.  Therefore,  the  Director 
continued  the  requirement  at  30  CFR 
935.16(f)  that  Ohio  amend  its  program 
to  include  a  statistically  valid  sampling 
technique  for  evaluating  ground  cover 
in  order  to  be  no  less  effective  than  the 
corresponding  Federal  regulations  at  30 
CFR  816.116(a). 

By  letter  dated  June  11.  1994 
(Administrative  Record  No.  OH-1889). 
Ohio  resubmitted  PA  25R.  In  that 
resubmission.  Ohio  proposed  to  delete 
the  recently  approved  requirements  for 
statistical  sampling  of  revegetation  and 
to  substitute  a  mixed  use  of  ocular 
evaluation  and  statistical  sampling 
under  new  paragraphs  (G)(3)(b)  (ii)  and 
(iii)  and  revised  paragraph  (K)(l)  of 
OAC  1501:13-9-15. 


OSM  announced  receipt  of  new  PA 
25R  in  the  July  6. 1994,  Federal  Register 
(58  FR  36178).  and.  in  the  same 
document,  opened  the  public  comment 
period  and  provided  opportunity  for  a 
public  hearing  on  the  adequacy  of  the 
proposed  amendment.  The  public 
comment  period  ended  on  August  5. 
1993.  The  public  hearing  scheduled  for 
August  2, 1993.  was  not  held  because  no 
one  requested  an  opportiHiity  to  testify. 

By  letter  dated  September  13. 1993 
(Administrative  Record  No.  OH-1917). 
OSM  provided  its  questions  and 
comments  to  Ohio  on  the  June  11, 1993, 
resubmission  of  PA  25R.  On  October  12, 
1993,  Ohio  requested  and  received  a 
one-week  extension  to  the  due  date  for 
its  response  to  OSM's  September  13, 
1993,  letter  (Administrative  Record  Nos. 
OH-1936  and  1937). 

Ohio's  October  21. 1993.  amendment 
submission,  which  is  the  subject  of  this 
final  rule,  was  submitted  in  part  to 
address  OSM's  September  13, 1993, 
questions  and  comments  on  PA  25R. 
Also,  as  part  of  the  October  21. 1993. 
submission.  Ohio  formally  withdrew  its 
earlier  June  22. 1992.  submission  of  PA 
25R,  which  was  partially  approved  by 
the  Director  of  OSM  on  January  14. 
1993.  On  January  14. 1994.  OSM  sent 
Ohio  a  final  issue  letter  which  the  State 
responded  to  on  February  23, 1994 
(Administrative  Record  Nos.  OH-1976 
and  OH-1989). 

Revised  Program  Amendment  Number 
56  (PA  56R) 

By  letter  dated  May  1,  1992 
(Administrative  Record  No.  OH-1690), 
Ohio  submitted  proposed  PA  56.  This 
amendment  proposed  changes  to  two 
Ohio  rules  concerning  measurement  of 
revegetation  succefss  on  pasture  or 
grazing  land,  undeveloped  land, 
recreational  areas,  a:nd  previously 
disturbed  areas. 

As  part  of  and  in  support  of  PA  56, 
Ohio  also  submitted  four  draft  Policy/ 
Procedure  Directives  entitled 
"Measurement  of  productivity  on 
pasture  and  grazing  land." 
"Identification  of  areas  for  which  the 
premining  land  use  is  undeveloped 
land,"  "Planting  plans  for  areas  for 
which  the  approved  postmining  land 
use  is  undeveloped  land,"  and 
"Verification  of  proper  planting  of  tree 
seedlings."  These  proposed  policy 
statements  elaborated  on  and 
established  criteria  for  the  new 
requirements  in  the  two  revised  Ohio 
rules. 

OSM  announced  receipt  of  PA  56  in 
the  June  2. 1992,  Federal  Register  (57 
FR  23178)  and.  in  the  same  document, 
opened  the  public  comment  period  and 
provided  opportunity  for  a  public 
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hearing  on  the  adequacy  of  the  proposed 
amendment.  The  public  comment 
period  ended  on  July  2, 1992.  The 
public  hearing  scheduled  for  June  29. 
1992.  was  not  held  because  no  one 
requested  an  opportunity  to  testify. 

By  letter  dated  January  12,  1993 
(Administrative  Record  No.  OH-1803). 
Ohio  resubmitted  PA  56R  in  response  to 
OSM's  questions  and  concerns.  This 
revised  amendment  proposed  additional 
modifications  to  the  rule  at  OAC 
1501:13-9-15.  OSM  announced  receipt 
of  new  PA  56R  in  the  March  22,  1993. 
Federal  Register  (58  FR  15315)  and,  in 
the  same  document,  opened  the  public 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  ended  on 
April  21,  1993.  The  public  hearing 
scheduled  for  April  16, 1993,  was  not 
held  because  no  one  requested  an 
opportujiity  to  testify. 

By  letter  dated  October  14,  1993 
(Administrative  Record  No.  OH-1939), 
OSM  provided  questions  and  comments 
to  Ohio  on  the  January  12,  1993, 
resubmission  of  PA  56R.  Ohio's  October 
21,  1993,  amendment  submission, 
which  is  the  subject  of  this  final  rule, 
was  submitted  in  part  to  address  OSMs 
October  14. 1993,  questions  and 
comments.  On  January  14.  1994,  OSM 
sent  Ohio  a  final  issue  letter  which  the 
State  responded  to  on  February  23,  1994 
(Administrative  Record  Nos.  OH-1976 
and  OH-1989). 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment  to  the  Ohio  program.  Only 
substantive  changes  will  be  discussed  in 
detail.  Revisions  which  are  not 
discussed  below  concern 
nonsubstantive  wording  changes  or 
revised  cross-references  and  paragraph 
notations  that  reflect  organizational 
changes  resulting  from  this  amendment. 

The  proposed  amendment  governs 
both  surface  mining  activities  and 
underground  mining  activities.  The 
Federal  counterparts  are  30  CFR  part 
816  for  surface  mining  activities  and  30 
CFR  part  817  for  underground  mining 
activities.  With  a  few  exceptions,  part 
816  and  part  817  are  substantively 
identical.  OSM  will  discuss  the 
proposed  changes  to  Ohio's  rules  in 
relation  to  the  Federal  rules  governing 
surface  mining  activities  at  30  CFR  part 
816  with  the  understanding  that  such 
discussion  also  applies  to  the  Federal 
rules  governing  imderground  mining 
activities  at  30  CFR  part  817.  Any 
exceptions  will  be  discussed  separately. 


1.  OAC  J501:13-4-06(E)(2')(g).  Ijaiid  Use 
Changes 

Ohio  is  revising  OAC  1501:13-4- 
06(E)(2)(g)  to  p?bvide  that  a  change  in 
the  postmining  land  use  pursuant  to 
Ohio's  postmining  land  rules  at  OAC 
1501:13-9-17  shall  be  considered  a 
significant  alteration  of  the  mining  and 
reclamation  plan  in  the  original  permit 
and  shall  be  subject  to  notice  and 
hearing  requirements.  The  Federal  rules 
at  30  CFR  701.5  define  land  uses  which 
are  to  be  used  by  permit  applicants  to 
characterize  premining  and  postmining 
land  uses.  This  Federal  rule  further 
specifies  that  changes  of  land  use  from 
one  category'  to  another  shall  be 
considered  as  a  change  to  an  alternative 
land  use  which  is  subject  to  approval  by 
the  regulatory  authority.  30  CFR 
774.13(b)(2)  provides  for  the  regulatory" 
authority  to  establish  guidelines 
concerning  the  scale  or  extent  of  permit 
revisions  for  which  all  the  permit 
application  information  requirements 
and  procedures  including  notice,  public 
participation,  and  notice  of  decision 
requirements  shall  apply.  Such 
requirements  and  procedures  are  to 
apply,  at  a  minimum,  to  all  significant 
permit  revisions.  Furthermore,  in  the 
October  1,  1980,  Federal  Register  (45  FR 
64908),  OSM  published  an  interpretive 
rule.  30  CFR  784.200.  pertaining  to  the 
approval  of  alternative  postmining  land 
uses  through  the  permit  revision 
procedures  of  30  CFR  774.13.  In  this 
interpretive  rule,  OSM  stated  that  it 
considered  an  application  for  a  permit 
revision  to  adopt  an  alternative 
postmining  land  use  to  constitute  a 
significant  alteration  from  the  mining 
operations  contemplated  by  the  original 
permit,  and  to  be  subject  to  the  public 
notice  and  hearing  requirements,  as  well 
as  other  provisions,  of  30  CFR  parts  773 
and  775.  The  Director,  therefore,  finds 
that  the  proposed  revisions  to  OAC 
1501:13^M)6(E)(2)(g)  bring  this  rule 
into  conformity  with  the  Federal 
interpretive  rule,  and  are  no  less 
effective  than  30  CFR  701.5  and 
774.13(b)(2). 

2.  OAC  150::13-9-15  (F),  (G).  (H). 
Removed  and  Redesignated 

Ohio  is  proposing  to  remove 
paragraphs  (F),  (G),  and  (H)  and 
redesignate  the  requirements  found 
therein  as  proposed  paragraphs  (K),  (L) 
and  (N).  The  Director  finds  that  the 
proposed  deletions  are  duplicative  of 
requirements  found  elsewhere  in  the 
Ohio  program  and  do  not  render  the 
program  less  effective  than  the  Federal 
rules. 


3.  OAC  1501:1 3-9-1 5(F)(1). 
Measurement  of  Revegetation  Success 

A.  General  Revegetation  Requirements 

Ohio  is  proposing  to  require  as  part  of 
OAC  1501:13-9-15(F)(l)  that  the 
general  revegetation  requirements  found 
in  paragraphs  (B)  and  (C)  be  met  in  all 
revegetation  efforts.  Paragraph  (B)  of 
OAC  1501:13-9-15  requires  the 
vegetative  cover  of  the  reclaimed  area  to 
be  diverse,  effective,  and  permanent; 
comprised  of  native  species  to  the  area; 
at  least  equal  in  extent  of  cover  to  the 
natural  vegetation;  and  capable  of 
stabilizing  the  soil  surface  from  erosion. 
Paragraph  (C)  of  OAC  1501:13-9-15 
requires  the  reestablished  plant  specios  . 
to  be  compatible  with  the  approved 
postmining  use;  have  the  same  seasoi  \\ 
characteristics  of  growth  as  the  origin.ii 
vegetation;  be  capable  of  self- 
regeneration  and  plant  succession:  be 
compatible  with  the  plant  and  animal 
species  of  the  area;  and  meet  the 
requirements  of  applicable  State  and 
Federal  seed,  poisonous  noxious  plan, 
and  introduced  species  laws  or 
regulations.  The  Federal  rules  at  30  CI  R 
816.116(a)  contain  a  similar  provision 
which  requires  the  success  of 
revegetation  to  be  judged,  in  part,  upon 
the  satisfaction  of  the  general  standards 
for  revegetation  at  30  CFR  816.111. 
Therefore,  the  Director  finds  that  the 
revised  State  rule  is  no  less  effective 
than  its  Federal  counterpart  in  this 
respect. 

Part  A  of  Ohio's  "Guidelines  for 
Evaluating  Revegetation  Success"  which 
were  also  submitted  as  part  of  this 
amendment  provide  that: 

At  the  time  ground  cover  is  evaluated  to 
determine  whether  plants  are  established  and 
controlling  erosion,  the  inspector  shall  also 
evaluate  sf)ecies  composition  and  diversity. 
This  evaluation  is  based  primarily  on  visual 
observation  in  the  field,  although  receipts  or 
tags  from  seed  packages  are  also  reviewed. 

This  language  indicates  that  species 
composition  and  diversity  will  be 
evaluated  only  at  the  time  of  phase  II 
bond  release  (see  OAC  1501:13-9-15 
(G)(2)  and  (M)(2)  which  contain  similar 
language).  However,  the  preamble  to  the 
Federal  revegetation  rules  at  30  CFR 
816.116  states  that  these  parameters 
must  be  evaluated  at  the  time  of  final 
bond  release.  "The  final  bond  release 
inspection  will  evaluate  achievement  of 
the  general  requirements  of  30  CFR 
816.111  in  addition  to  the  success 
standards  of  30  CFR  816.1 16  (53  FR 
34641,  September  7. 1988). ".Therefore, 
the  Director  finds  that  this  provision  of 
the  guidelines  is  less  effective  than  the 
Federal  rules  and  he  is  requiring  that 
Ohio  amend  its  program  to  require 
evaluation  of  the  applicable  parameters 
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set  forth  in  OAC  1501:13-^15  (B)  and 
(C),  the  State  counterparts  to  30  CFR 
8t6.111,  at  the  time  of  final  bond 
release.  The  methodology  to  be  used  in 
e\/aiuation  must  be  clearly  identified. 

B^  Evaluating  of  Specific  Revegetation 
Success  Standards 

Ohio  also  proposes  to  add  language  to 
OAC  1501 :13-9-15(F)(l)  to  require  that 
the  Chief  of  the  Ohio  Department  of 
Natural  Resources,  Division  of 
Reclamation  (the  Chief!  compile 
guidelines  specifying  statisticaHy  valid 
saimpling  techniques  for  measuring 
success  of  ground  cover,  production,  or 
stocking  at  the  time  of  final  bond 
re  ease.  The  statistical  sampling 
te:hniques  shall  use  a  90  percent 
ccrtfidence  interval  (i.e.,  a  one-sided  test 
wfh  a  0.10  alpha  error). 

The  Federal  rules  at  30  CFR 
816.1 16(a)(1)  state  that  standards  cf 
sulccess  and  statistically  valid  sampling 
techniques  for  measuring  success  shall 
bel  Belected  by  the  regulatory  authority 
and  included  in  an  approved  regulatory 
prjogram.  In  the  preamble  to  this  rule, 
0$M  indicated  that  this  could  be 
acbomplished  through  either  rules  or  by 
guiidelines  which  are  incorporated  into 
the  State  program  by  reference  (48  FR 
40150,  September  2, 1983).  Ohio  has 
submitted  to  OSM  a  separate  document 
titled  "Guidelines  for  Evaluating 
Revegetation  Success"'  which  is 
proposed  for  incorporation  into  the 
State  program  to  satisfy-  OAC  1501:13- 
9-l5(F)(l).  This  document,  which 
covers  data  collection,  recording,  and 
analysis,  has  three  parts: 

part  A.  Ground  Cover:  This  part 
outlines  Ohio's  adaptation  of  the  point- 
intercept  "stick"  method  developed  by 
John  C.  Re'nnie  and  Robert  E.  Fanner  et 
o7;|which  Ohio  will  use  to  evaluate 
herbaceous  ground  cover  and  to 
evaluate  tree  and  shrub  survival 
concurrently  with  herbaceous  ground 
cover. 

Part  B.  Stocking  of  Trees  and  Shrubs: 
This  part  outlines  Ohio's  adaptation  of 
the  Rennie-Farmer  method  to  evaluate 
tree  and  shrub  survival  independent  of 
ground  cover  using  circular  plots  and 
tree  and  shrub  counts  within  those 
plots.  It  also  specifies  handling  and 
planting  techniques  for  trees  and 
shrubs. 

Part  C.  Productivity:  This  part 
outlines  Ohio's  methods  for  measuring 
hay  production  on  pasture,  grazing  land, 
and  cropland  and  for  measuring 
production  on  cropland  planted  with 
xom,  oats,  and  wheat. 

In  his  January  14, 1994,  issue  letter  to 
Ohio,  the  Director  noted  two  errors  in 
the  proposed  formula  to  determine 
sample  size  found  on  page  13  of  the 


"Guidelines  for  Evaluating  Revegetation 
Success."  These  errors  involved  the 
appropriate  "t"  value  and  the 
expression  of  acceptable  error  which 
appears  in  the  denominator  of  the 
formula  (Administrative  Record  No. 
OH-1976).  Without  correction,  the 
formula  will  result  in  an  inappropriate 
sample  size.  Ohio  has  agreed  to  make 
the  necessary  revisions  but  has  not  yet 
done  so.  The  Director  finds  that,  with 
this  exception.  Ohio's  proposed 
procedures  to  estimate  mean  ground 
cover,  stocking  and  yield  are  based 
upon  and  consistent  with  statistical 
sampling  theory,  and  that  this  aspect  of 
the  requirements  of  30  CFR 
816.116(a)(1)  have  been  satisfied.  The 
Director  notes  that  only  the  sa.mpling 
techniques  set  forth  in  these  guidelines 
may  be  used  to  evaluate  revegetation 
success  under  the  Ohio  program. 

The  State  has  also  proposed  at  OAC 
1501:13-9-15  paragraphs  (G)  through 
(N)  success  standards  for  ground  cover, 
production  and  stocking,  where 
appropriate,  for  various  postmining  land 
uses  and  has  adopted  the  requirement  in 
30  CFR  816.1  lG(a)(2)  that  a  90  percent 
statistical  confidence  interval  be  used 
when  testing  whether  the  sample  mean 
is  equal  to  or  greater  than  the  approved 
success  standard.  The  Director  finds 
that,  with  the  exceptions  noted  above, 
proposed  OAC  1501: 13-9-1 5(F)(1)  and 
the  document  "Guidelines  for 
Evaluating  Revegetation  Success" 
satisfy  the  requirements  of  and  are  no 
less  effective  than  30  CFR  816.116(a)  (1) 
and  (2).  Accordingly,  he  is  removing  the 
existing  requirement  at  30  CFR  935.16(f) 
to  include  in  the  Ohio  program 
statistically  valid  techniques  for 
evaluating  revegetation  success  and 
adding  a  new  requirement  that  the 
document  "Guidelines  for  Evaluating 
Revegetation  Success"  be  revised  to 
include  the  correct  formula  for 
determining  sample  size. 

4.  OAC  1501:13-9-15(F)(2Hbl(ii). 
Timing  for  Row  Crops 

For  areas  to  be  used  for  agricultural 
cropland,  including  prime  farmland, 
Ohio  proposes  to  require  the  five-year 
period  of  e.xtended  responsibility  to 
commence  on  the  date  on  which  the 
initial  planting  of  row  crops  has  been 
completed.  The  initial  planting  will  be 
subject  to  verification  by  the  Chief.  This 
proposed  rule  repeats  the  requirements 
of  existing  rules  OAC  1501:13-9-15(1) 
(4)(a)  and  (5)(e),  which  were  previously 
approved  by  the  Director.  The  Director 
finds  that  the  removal  of  OAC  1501:13- 
9-15(1)  (4)(a)  and  (5)(e)  and  the 
reinstatement  of  the  requirements 
therein  as  proposed  OAC  1501:13-^ 
15(F)(2)(b)(ii)  does  not  render  the  Ohio 


program  less  effective  than  30  CFR 
816.116(c). 

5.  OAC  1501:13-9-15(F)(2Mc}(iil.  Rill 
and  Gully  Repair 

Ohio  is  revising  OAC  1501:13-^ 
15(F)(2)(c)(ii)  to  clarify  that  the  Chief 
will  classify  instances  of  rill  and  gully 
erosion  repair  as  either  limited  or 
extensive  based  on  the  extent  of  repairs 
needed  and  the  cause  of  the  erosion. 
The  Chief  will  consider  extensive 
repairs  to  be  an  augmentative  practice 
that  will  restart  the  extended  period  of 
responsibility.  Limited  repair  of  rills 
and  gullies  will  not  be  considered 
augmentative.  The  Director  finds  that 
this  clarification  is  no  less  effective  than 
30  CFR  816.116(c)(4)  and  is  consistent 
with  the  preamble  which  states  that  the 
"repair  of  rills  and  gullies  is  not  always 
simply  good  husbandry"  (53  FR  34642, 
September  7,  1988). 

6.  OAC  1501:J3-9-15(I)(3).  Removed 
and  Redesignated 

Ohio  proposes  to  remove  OAC 
1501:13-9-15(I)(3),  which  is  an 
introductory  statement  for  rules 
governing  pasture  or  grazing  land,  and 
redesignate  and  reword  the  contents 
thereof  as  proposed  OAC  1501:13-9- 
15(G) — Revegetation  Success  Standards 
for  Pasture  or  Grazing  Land.  The 
Director  finds  that  this  simplification  of 
regulatory  language  and  structure  does 
not  change  the  meaning  of  the  provision 
in  question  and  that  it,  therefore,  can  be 
approved. 

7.  OAC  1501:13-9-15(G)(3),  Success 
Standards  for  Pasture  or  Grazing  Lands 

Ohio  is  revising  OAC  1501:13-9-15 
{G)(3)  (a)  and  (b)  to  provide  that* 
revegetation  shall  be  determined  to  be 
successful  for  phase  III  bond  release  on 
pasture  or  grazing  land  when  the 
following  criteria  are  met:  (1)  the 
production  of  planted  and  non-noxious 
volunteer  species  equal  or  exceed  the 
county  average  yield  for  hay  for  any  two 
years  of  the  period  of  extended 
responsibility,  except  the  first  year,  (2) 
the  ground  cover  equals  or  exceeds  90 
percent  for  the  last  year  of  the  period  of 
extended  responsibility  and  one 
additional  year,  except  the  first  year, 
and  (3)  no  single  area  with  less  than  30 
percent  cover  exceeds  the  lesser  of  3,000 
square  feet  or  0.3  piercent  of  the  land 
affected. 

The  success  standards  for  areas 
developed  for  use  as  pasture  or  grazing 
land  at  30  CFR  816.n6(b)(l)  require  the 
ground  cover  and  production  of  living 
plants  on  the  revegetated  area  to  equal 
or  exceed  that  of  a  reference  area  or 
other  success  standards  approved  by  the 
regulatory  authority.  Ohio  has  proposed 
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to  use  the  average  yield  from  all  hayland 
in  the  county  where  the  mine  is  located 
as  the  standard  for  phase  III  bond 
release.  Average  county  yields  for  hay 
are  published  annually  by  the  Ohio 
Department  of  Agriculture  without 
classification  as  to  soil  type, 
management  intensity,  or  past  mining 
history.  The  Federal  rules  at  30  CFR 
816.116(a)(2)  require  standards  for 
success  to  include  criteria 
representative  of  unmined  lands  in  the 
area  being  reclaimed.  The  potential 
problem  of  including  mined  land  in  the 
calculation  of  average  county  yields  has 
been  evaluated  by  the  Ohio  Agricultural 
Statistics  Service  (Administrative 
Record  No.  OH-1195).  It  was  found  that 
there  are  no  statistically  significant 
differences  between  county  means 
developed  with  and  without  reclaimed 
land.  The  Director,  therefore,  finds  that 
the  average  county  yield  for  hayland  in 
Ohio  is  representative  of  yield  on 
unmined  land  in  the  State  and  that  in 
this  respect  the  proposed  rule  at  OAC 
1501:13-9-15(G)(3)(a)  is  no  less 
effective  than  30  CFR  816.116(a)(2). 
Furthermore,  the  approval  of  average 
county  yields  in  Ohio  is  consistent  with 
the  Director's  decision  to  approve 
average  county  yield  in  the  Tennessee 
Federal  Program  (30  CFR  942.816(f)(1)). 

The  Federal  rules  at  30  CFR 
816.116(b)(1)  require  that  success  for 
pasture  and  grazing  land  be  based  not 
only  upon  production  but  also  ground 
cover.  Ohio  has  proposed  a  ground 
cover  standard  of  90  percent  cover 
combined  with  the  existing  requirement 
that  no  single  area  with  less  than  30 
percent  cover  exceeds  the  lesser  of  3,000 
square  feet  or  0.3  percent  of  the  land 
affected.  A  90  percent  ground  cover  and 
the  associated  sparse  area  standard  are 
consistent  with  a  postmining  land  use  of 
pasture  or  grazing  land  where  the 
objective  is  forage  production  and  the 
decision  by  the  Director  to  require  a 
similar  standard  under  the  Tennessee 
Federal  Program  (30  CFR  942.816(f)(1)). 
The  Director,  therefore,  finds  that  the 
ground  cover  requirements  proposed  by 
Ohio  for  pasture  and  grazing  land  at 
OAC  1501:1 3-9-1 5(G)(3)(b)  are  no  less 
effective  than  30  CFR  816.116(b)(1). 

Ohio  is  proposing  to  require  for  phase 
ni  bond  release  that  the  production 
standard  be  met  for  any  two  years  of  the 
period  of  extended  responsibility  except 
the  first  year  and  that  the  ground  cover 
standard  be  met  for  the  last  year  of  the 
period  of  responsibility  and  one 
additional  year,  except  the  first  year. 
OSM's  rules  at  30  CFR  816.116(c)(2) 
require  mine  operators  in  areas  of  more 
than  26.0  inches  of  annual  average 
precipitation,  who  select  a  postmining 
land  use  of  pasture  or  grazing  land,  to 


equal  or  exceed  the  approved  success 
standard  during  the  growing  seasons  of 
any  two  years  of  the  responsibility 
period,  except  the  first  year.  The  Ohio 
rule  has  an  equivalent  requirement.  For 
this  reason,  the  Director  finds  that 
Ohio's  proposed  pasture  or  grazing  land 
standards  at  OAC  1501:13-9-15|p)(3) 
are  no  less  effective  than  30  CFR 
816.116(b)  and  (c). 

8.  OAC  1501:13-9-15(I)(3)(C)  (a),  (bj. 

(c).  Removed 

r 

Ohio  proposes  to  remove  ground 
cover  requirements  in  paragraphs 
(I)(3)(C)  (ia).  (b),  and  (c)  for  pasture  and 
grazing  land  and  replace  them  with  the 
proposed  standards  at  OAC  1501:13-9- 
-15(G)(3).  The  Director  finds  that  this 
removal  does  not  render  Ohio's  rules 
less  effective  than  the  Federal  rules 
because,  as  discussed  in  finding  7 
above,  the  standards  established  in  OAC 
1501:13-9-15(0(3)  are  consistent  with 
Federal  requirements. 

9.  OAC  1501:13-9-15(J)(l)(b)  and  (f)(2). 
Success  Standards  for  Industrial. 
Residential,  or  Commercial  Areas 

Ohio  proposes  to  revise  OAC 
1501:13-9-15(J)(l)(b)  to  provide  that, 
for  areas  to  be  developed  within  two 
years  after  regarding  is  completed, 
revegetation  success  for  phase  III  bond 
release  shall  be  evaluated  in  the  last 
year  of  the  period  of  extended 
responsibility.  The  Federal  counterpart 
at  30  CFR  816.116(c)(2)  likewise 
requires  that  revegetation  on  such  areas 
equal  or  exceed  the  applicable  success 
standard  during  the  growing  season  of 
the  last  year  of  the  responsibility  period. 
Accordingly,  the  Director  finds  that 
OAC  1501:13-9-15(J)(l)(b)  is  no  less 
effective  than  30  CFR  816.116(c)(2). 

Ohio  proposes  to  revise  its  ground 
cover  standards  for  phase  II  and  phase 
III  bond  release  for  areas  for  which  an 
approved  industrial,  residential,  or 
commercial  postmining  land  use  will 
not  be  achieved  until  two  or  more  years 
after  regrading  is  completed.  The 
proposed  rule  at  OAC  1501:13-9- 
15(J)(2)  requires  the  ground  cover 
success  standards  at  OAC  1501:13-9- 
15(G)(2)  to  be  met  for  phase  II  bond 
release.  Paragraph  (G)(2)  provides  that 
revegetation  shall  be  determined  to  be 
successful  when  the  species  planted,  in 
accordance  with  the  approved 
reclamation  plan,  are  established  and 
the  area  has  sufficient  ground  cover  to 
control  erosion.  The  Director  finds  that 
this  requirement  is  consistent  with  30 
CFR  800.40(c)(2).  which  specifies  that 
phase  II  bond  release  may  occur  when, 
among  other  things,  revegetation  is 
established  in  accordance  with  the 
reclamation  plan. 


For  phase  III  bond  release,  the 
proposed  rule  provides  that  ground 
cover  in  the  last  year  of  the  period-of 
extended  responsibility  must  equal  or 
exceed  90  p)ercent.  In  addition,  no  single 
area  with  less  than  30  percent  cover 
may  exceed  the  lesser  of  3,000  square 
feet  or  0.3  percent  of  the  land  affected. 
The  Federal  rules  do  not  contain 
specific  revegetation  success  standards 
for  areas  to  be  developed  for  industrial, 
commercial,  or  residential  use  two  or 
more  years  after  regrading  is  completed. 
Although  OSM  proposed  standards  on 
March  23,  1982  (47  FR  12596),  they 
were  never  adopted.  The  preamble  to 
the  final  rule  promulgated  on  Septembei 
2, 1983  (48  FR  40154)  provides  no 
guidance  as  to  what  standards  apply  to 
such  lands.  In  the  absence  of  specific 
Federal  standards  or  guidance,  the  only 
applicable  portion  of  30  CFR  816.116(b) 
is  the  requirement  that  standards  f5* 
success  "be  applied  in  accordance  with 
the  approved  postmining  land  use."  For 
areas  to  be  developed  for  industrial, 
commercial,  or  residential  use,  ground 
cover  is  the  most  appropriate  parameter 
since  erosion  control  and  stability  are  an 
integral  part  of  the  postmining  land  use, 
while  woody  plants  (stocking)  and 
vegetative  productivity  are  not.  Because 
the  ground  cover  standard  proposed  by 
Ohio  is  equal  to  that  required  for 
pasture  land,  it  should  be  sufficient  to 
control  erosion.  Under  OAC  1501:13-9- 
15(F),  such  areas  would  also  have  to 
comply  with  OAC  1501:13-9-15  (B)  and 
(C),  the  State  counterparts  to  the  general 
revegetation  requirements  of  30  CFR 
816.111,  as  required  by  30  CFR 
816.116(a).  Therefore,  the  Director  finds 
that  Ohio's  proposed  phase  III  bond 
release  standards  for  areas  to  be 
developed  for  industrial,  commercial,  or 
residential  use  two  or  more  years  after 
regrading  is  completed  are  consistent 
with  the  applicable  provisions  of  30 
CFR  816.116  an  no  less  stringent  than 
sections  515(b)  (19)  and  (20)  of  SMCRA. 

10.  OAC  1501:13-9-15(K)(3),  General 
Requirements  for  Woody  Vegetation 

Where  the  approved  postmining  land 
use  is  commercial  forest, 
noncommercial  forest,  or  shelterbelts, 
Ohio  proposes  that  the  Chief  shall 
determine  the  appropriate  species, 
stocking  and  planting  arrangements  for 
both  woody  and  herbaceous  plants  after 
consultation  with  and  approval  by  the 
Ohio  Division  of  Forestry.  These  same 
revegetation  considerations  will  also  be 
determined  by  the  Chief  after 
consultation  with  the  approval  by  the 
Ohio  Division  of  Wildlife  (DOW)  for 
areas  where  the  approved  postmining 
land  use  is  fish  and  wildlife  habitat  or 
undeveloped  land.  The  State's  proposed 
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rule  includes  provisions  formerly  found 
at  OAC  1501:13-9-15  (F),  (G).  and  (H). 
which  were  previously  approved  as  no 
less  effective  than  30  CFR 
816.1 16(b)(3)(i).  which  requires  that 
minimum  stocking  and  planting 
arrangements  for  woody  plants  be 
specified  by  the  regulatory  authority 
after  consultation  with  and  approval  by 
the  State  agencies  responsible  for  the 
administration  of  forestry  and  wildlife 
programs.  The  Director,  therefore,  finds 
that  proposed  OAC  1501:13-9-15(K)(3) 
remains  no  less  effective  than  30  CFR 
816.1 16(bK3)(i). 

J 1.  OAC  1501:13-9~15(I)(8)  (b).  (c),  (d). 
Removal  in  Part 

Ohio  proposes  to  remove  paragraphs 
(I)(8)  (b)  and  (c),  which  require  tree  and 
shrub  species  to  be  compatible  with  the 
postmining  land  use  and  herbaceous 
cover  species  to  be  compatible  with  the 
growth  of  acceptable  trees  and  shrubs. 
Since  the  requirement  for  tree  and  shrub 
species  to  be  compatible  with  the 
postmining  land  use  duplicates  OAC 
1501:13-9-15(C)(l)(a).  its  removal  will 
not  render  the  Ohio  program  less 
effective  than  the  Federal  rules  at  30 
CFR  816.111(b)(1).  which  contain  a 
similar  requirement.  Likewise,  because 
there  is  no  Federal  rule  which 
specifically  requires  that  herbaceous 
species  be  compatible  with  trees  and 
shrubs,  the  removal  of  this  State  rule 
will  not  render  the  Ohio  program  less 
effective  than  the  Federal  rules.  Ohio 
has  retained  this  requirement  in 
proposed  OAC  1501:13-9-15(M)(l). 
which  applies  to  areas  with  a 
postmining  land  use  of  undeveloped 
land.  In  addition,  both  of  the  deleted 
provisions  are  implied  requirements  of 
OAC  1501:13-»-15(K)(3).  which 
addresses  appropriate  species  of  trees 
and  shrubs  and  appropriate  miWures  of 
herbaceous  species. 

Also  proposed  for  removal  is 
paragraph  (I){8)(d).  which  provides  that 
the  five-year  period  of  extended 
responsibility  will  begin  on  the  date  of 
the  planting  of  the  approved  woody 
plant  species  or  the  last  augmented 
seeding  of^the  herbaceous  species, 
whichever  occurs  later.  This 
requirement  is  duplicative  of  the  general 
requirements  for  measuring  revegetation 
success  at  OAC  1501:13-9- 
15(F){2)(b)(i).  which  states  that  the  five- 
year  period  of  extended  responsibility 
shall  begin  on  the  date  of  the  last 
augmented  seeding,  fertilizing,  planting, 
or  other  work  necessary  to  ensure 
successful  revegetation.  The  Director, 
therefore,  finds  that  the  removal  of  OAC 
1501:13-9-15(I)(8)  (b),  (c),  and  (d)  will 
not  render  the  Ohio  program  less 


effective  than  the  Federal  rules  at  30 
CFR816.111  and  816.116. 

12.  OAC  1501:13-9-15(L)(2).  Ground 
Cover  Success  Standards  for  Postmining 
Land  Uses  Involving  Woody  Vegetation 

Ohio  is  proposing  to  revise  OAC 
1501:13-9-15(L)(2)  to  provide  that,  with 
respect  to  ground  cover,  revegetation 
shall  be  determined  to  be  successful  for 
a  phase  III  bond  release  if  the  five-year 
period  of  extended  responsibility  has 
expired  and  the  herbaceous  ground 
cover  in  the  last  year  is  at  least  70 
percent.  This  provision  applies  to  areas 
where  the  approved  postmining  land 
use  is  commercial  forest, 
noncommercial  forest,  shelterbelts.  or 
fish  and  wildlife  habitat.  The  Federal 
rules  at  30  CFR  816.116(c)(2)  require 
areas  with  these  approved  postmining 
land  uses  to  meet  the  applicable  success 
standard  during  t^e  growing  season  of 
the  last  year  of  the  responsibility  period. 
30  CFR  816.116(b)(3)(iii)  requires  the 
vegetative  ground  cover  at  the  time  of 
phase  in  bond  release  to  be  not  less  than 
that  required  to  achieve  the  approved 
postmining  land  use.  In  recognition  of 
the  difficulty  of  establishing  trees  and 
shrubs  in  dense  herbaceous  cover.  OSM 
has  previously  accepted  a  minimum 
vegetative  ground  cover  of  70  percent 
for  postmining  land  uses  involving 
woody  plants  in  States  with  more  than 
26.0  inches  of  annual  aveVage 
precipitation  (44  FR  15237. 15239-40. 
March  13. 1979).  The  Director, 
therefore,  finds  that  OAC  1501:13-9- 
15(L)(2)  is  no  less  effective  than  30  CFR 
816.116(b)(3)  and  (c)(2). 

13.  OAC  1501:13-9-J5(L)(2)(a), 
Commercial  Forest 

Ohio  is  proposing  to  revise  OAC 
1501:13-9-15(L)(2)(a)  by  adding  the 
requirement  that  a  minimum  of  75 
percent  of  the  required  trees  per  acre 
needed  for  phase  III  bond  release  where 
the  postmining  land  use  is  commercial 
forest  land«hall  be  commercial  tree 
species.  OSM  removed  an  identical 
provision  from  the  Federal  rules  on 
September  2,  1983  (48  FR  40153),  in 
order  to  provide  States  the  flexibility  to 
establish  standards  based  on  local  and 
regional  conditions.  Under  30  CFR 
816.116(b)(3)(i).  such  standards  must  be 
developed  in  consuhation  with  and 
have  the  approval  of  the  Ohio  Division 
of  Forestry.  The  Director  firfds  that  OAC 
1501:13-9-15(L)(2)(a)  is  no  less 
effective  than  30  CFR  816.116(b)(3)(i), 
provided  Ohio  submits  documentation 
to  OSM  indicating  that  approval  from 
the  Division  of  Forestry  has  been 
obtained.  Until  such  time.  Division  of 
Forestry  approval  must  be  obtained  on 


a  permit-specific  basis  in  accordance 
with  OAC  1501:13-9-15(K)(3). 

14.  OAC  1501:1 3-9-1 5(L)(2j(c), 
Noncommercial  Forest  or  Sheltert)elts 

The  phrase  "on  each  acre  on  which 
trees  and  shrubs  are  to  be  planted"  has 
been  added  to  paragraphs  (L)(l)(a). 
(L)(2)(a).  (L)(2)(b),  and  (L)(2)(c)  to  clarify 
that  stocking  rates  for  trees  and  shrubs 
only  apply  to  those  areas  where  trees 
and  shrubs  are  to  be  planted  as 
indicated  in  the  approved  reclamation 
plan.  The  Director  finds  that  this 
clarification  does  not  render  the  States 
rules  less  effective  than  their  Federal 
counterparts  which  also  apply  only  to 
areas  upon  which  woody  plants  are  to 
beplanted. 

Ohio  is  proposing  to  add  paragraph 
(L)(2)(c),  which  requires  for  phase  III 
bond  release,  where  the  postmining 
land  use  is  noncommercial  forest  or 
shelterbehs,  a  minimum  of  450 
countable  trees  per  acre,  of  which  80 
percent  must  have  been  in  place  for  at 
least  three  years.  The  Federal  rules  at  30 
CFR  816.1 16(b)(3)(i)  provide  that 
minimum  stocking  and  planting 
arrangement  shall  be  determined  by  the 
regulatory  authority  and  that  at  the  time 
of  bond  release,  at  least  80  percent  of 
the  trees  and  shrubs  used  to  determine 
such  success  shall  have  been  in  place 
for  60  percent  of  the  applicable 
minimum  period  of  responsibility.  In 
Ohio's  case.  60  percent  of  the  five-year 
resfKinsibility  periodlslhr^  years.  The 
Director,  therefore,  finds  that  OAC 
1501:13-9-15  paragraph  (L)(2)(c)  is  no 
less  effective  than  30  CFR  816.116(b)(3). 

15.  OAC  1501:1 3-9-1 5(I)(B)(f)(ii). 
Removed 

Ohio  is  proposing  to  remove 
paragraph  (I)(8)(0(ii).  which  requires  for 
phase  in  bond  release  where  the 
postmining  land  use  is  commercial 
forest,  noncommercial  forest, 
shelterbelts.  or  fish  and  wildlife  habitat 
that  the  herbaceous  ground  cover  be  the 
greater  of  30  percent  or  sufficient  to 
control  erosion.  This  provision  has  been 
replaced  by  proposed  OAC  1501:13-9- 
15(L)(2)  which  sets  a  new  minimum 
ground  cover  standard  of  70  percent  for 
phase  in  bond  release  Because  the  new 
standard  is  potentially  more  protective 
of  the  environment,  the  Director  finds 
that  the  removal  of  OAC  1501:13-9- 
15(I)(8)(0(iij!can  be -approved.  However, 
the  Director  notes  that  this  standard 
cannot  supersede  the  general 
requirement  of  OAC  1501:13-9- 
15(B)(4).  which  provides  that 
revegetation  must  be  capable  of 
stabilizing  the  soil  surface  from  erosion. 
Therefore,  if  70  percent  cover  is 
inadequate  to  control  erosion,  a  greater 
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degree  of  cover  must  be  established 
before  final  bond  release  can  be 
approved. 

16.  OAC  1501:13-9-15(M),  Succf^SS 
Standards  for  Undeveloped  Land 

A.  Background  and  Description  of 
Proposed  Amendment 

Undeveloped  land  is  defined  by  Ohio 
at  OAC  150i:13-»-17(C)(10)  as  "land 
that  is. not  currently  being  used  or 
managed  or,  if  previously  used  or 
managed,  is  land  that  has  been  allowed 
to  return  naturally  to  an  undeveloped 
state  or  has  been  allowed  to  return  to 
forest  through  natural  succession."  This 
is  identical  to  the  Federal  definition  of 
"undeveloped  land  or  land  with  no 
current  use  or  management"  at  30  CFR 
701.5. 

Under  OAC  1501:13-9-17, 
undeveloped  land  can  be  approved  as  a 
postmining  land  use;  however,  the 
proposed'success  standards  for 
undeveloped  land  will  apply  only  in 
those  situations  where  the  premining 
land  use  is  undeveloped  land.  Where 
both  the  premining  and  postmining  land 
use  is  undeveloped  land,  the  permittee 
will  be  required  to  reclaim  the  disturbed 
area  to  the  undeveloped  land  use 
success  standards  in  OAC  1501:13-9- 
15(M).  Where  the  postmining  land  use 
is  undeveloped  land,  but  the  premining 
land  use  is  not,  the  permittee  is  required 
to  obtain  approval  for  a  land  use  change 
and  to  reclaim  the  disturbed  area  to  the 
forestland/fish  and  wildlife  habitat 
revegetation  standards  found  at  OAC 
1501:13-9-15(L). 

Ohio's  proposed  success  standards  for 
undeveloped  land  at  OAC  1501:13-9- 
15(M)  will  require  the  success  of 
revegetation  to  be  determined  on  the 
basis  of  ground  cover  and  the  proper 
planting  of  appropriate  tree  and  shrub 
species  specified  in  the  permittee's 
approved  planting  plan.  To  be 
acceptable,  a  planting  plan  must  include 
tree  or  shrub  planting  on  10  to  50 
percent  of  the  revegetated  area.  Planting 
locations  must  include  slopes  steeper 
tl^.an  20  degrees  and  the  area  along 
drainways  and  permanent  sources  of 
water. 

The  requirements  of  OAC  1501:13-9- 
15(M)  are  supplemented  by  Policy/ 
Procedure  Directive.  Regulatory  94-2. 
"Planting  plans  for  areas  for  which  the 
approved  postmining  land  use  is 
undeveloped  land"  which  became 
effective  on  March  15, 1994.  The 
purpose  of  this  Policy /Procedure 
Directive  is  to  provide  standard  criteria 
for  use  by  the  Division  of  Reclamation's 
(DOR)  Permitting  Section  to  review  the 
planting  plans  for  areas  where  the 
approved  postmining  land  use  is 


undeveloped  land.  Under  the  directive, 
permittees  will  be  required  to  plant  a 
minimum  of  600  seedlings  per  acre  on 
the  portion  of  the  permit  area  where 
planting  of  trees  or  shrubs  is  to  be 
required.  Ten  to  30  percent  of  the 
permit  area  must  be  planted  to  trees  and 
shrubs  where  herbaceous  cover  has  been 
planted  and  the  permittee  has  obtained 
an  approved  postmining  land  use 
change  from  pasturoland  to 
undeveloped  land.  Thirty  to  50  percent 
of  the  permit  area  must  be  planted  to 
trees  and  shrubs  where  a  perr^iittee  has 
obtained  a  postmining  land  use  change 
to  undeveloped  land  prior  to  the 
planting  of  herbaceous  cover  or  where 
undeveloped  land  is  the  approved 
postmining  land  use  at  the  time  of 
permit  application  approval.  An 
acceptable  planting  plan  must  include 
at  least  four  hardwood  tree  species  or 
shrub  species  selected  from  the  State's 
approved  list  and  at  least  one  coniferous 
tree  species  selected  from  the  State's 
approved  list.  The  approved  species  list 
to  part  of  the  directive. 

"The  Directive  also  spyecifies 
acceptable  seed  mixes  of  herbaceous 
species.  These  seed  mixes  are  designed 
to  enhance  wildlife  habitat  and  to  be 
compatible  with  tree  planting  efforts  as 
required  under  OAC  1501:13-9- 
15(M)(1).  Kentucky  31  Fescue  (Festiica 
arundinacea)  and  Sericea  Lespedeza 
(Lespedeza  cunerta)  are  prohibited  from 
all  plantings  on  undeveloped  land 
because  neither  species  benefits  wildlife 
and  neither  Is  compatible  with  tree 
planting  efforts.  This  language  in  the 
Directive  supplements  the  requirement 
of  proposed  OAC  1501:13-9-15(M){l)  • 
that  selected  tree  and  shrub  species  and 
herbaceous  ground  cover  species  have 
value  as  wildlife  habitat  and  that  the 
herbaceous  ground  cover  species  be 
compatible  with  the  growth  of  trees  and 
shrubs. 

Under  OAC  1501:13-9-15{K)(2). 
which  is  incorporated  by  reference  in 
OAC  1501:13-9-15(M)(l).  quality 
planting  stock  and  proven  field 
techniques  in  the  science  of  woody 
revegetation  must  be  employed  on  all 
areas  where  the  postmining  land  use  is 
undeveloped  land.  This  requirement  is 
reinforced  and  elaborated  upon  in  the 
document  "Guidelines  for  Evaluating 
Revegetation  Success,"  which  has  been 
incorporated  into  the  State's  regulatory 
program.  Section  B.2  of  the  document 
describes  in  detail  the  handling  and 
planting  practices  for  seedlings  that 
permittees  are  expected  to  follow.  Each 
permittee  must  submit  to  IXDR,  within 
one  week  of  the  completion  of  planting, 
a  form  on  which  to  verify  the  planting 
of  tree  and  shrub  seedlings.  Upon 
receipt  of  the  planting  verification  form, 


the  DOR  shall,  within  one  week,  inspect 
the  area  that  has  been  planted  to 
determine  whether  sufficient  numbers 
of  the  appropriate  species  have  been 
planted  in  the  configuration  shown  in 
the  approved  planting  plan.  If  the 
planting  is  approved,  the  verification 
form  is  signed  by  the  inspector  and 
returned  to  the  permittee  for  submittal 
with  the  permittee's  request  for  phase  III 
bond  release. 

In  OAC  1501:13-9-15(M)(2). 
revegetation  on  undeveloped  land  will 
be  found  successful  for  phase  II  bond 
release  when  the  herbaceous  ground 
cover  species  are  established  and 
provide  sufficient  ground  cover  to 
control  erosion.  The  adequacy  of  ground 
cover  to  control  erosion  will  be 
determined  by  DOR's  reclamation 
inspectors  based  on  an  ocular 
inspection  of  the  disturbed  area 

Under  OAC  1501:13-9-l.'")(M)(3). 
revegetation  on  undeveloped  land  will 
be  found  successful  for  a  phase  111  bond 
release  when  the  five-year  period  of 
extended  responsibility  has  expired  and 
acceptable  species  of  trees  and  shrubs 
have  been  properly  planted  in 
accordance  with  the  approved  planting 
plan  at  a  rate  of  600  trees  or  shrubs  per 
acre  on  each  acre  on  which  trees  or 
shrubs  are  to  be  planted.  In  addition,  the 
herbaceous  ground  cover  must  at  least 
equal  70  percent  on  areas  where  trees 
and  shrubs  have  been  planted  and  at 
least  equal  90  percent  or  more  on  areas 
where  no  trees  and  shrubs  have  been 
planted.  Ground  cover  will  be  measured 
using  a  point-intercept,  systematic 
sampling  procedure.  These  standards 
are  to  be  applied  to  the  last  year  of  the 
period  of  extended  responsibility  for 
revegetation  success.  Survival  of  tree  or 
shrub  plantings  is  not  a  requirement  for 
.  phase  III  bond  release.  The  permittee 
must  show  by  submitting  a  planting 
verification  form  signed  by  e  DOR 
reclamation  Inspector  that  proper 
planting  techniques  have  bean  used  and 
that  the  trees  and  shrubs  have  been 
planted  in  approved  numbers  and 
locations. 

In  acting  on  Ohio's  proposed 
amendment  at  OAC  1501:13-9-15(M), 
OSM  is  proposing  to  clarify  agency 
policy  concerning  the  appropriateness 
of  undeveloped  land  as  a  postmining 
land  use  and  the  applicable  revegetation 
performance  standards. 

B.  Undeveloped  Land  as  a  Postmining 
Land  Use 

In  the  past.  OSM  policy  concerning 
undeveloped  land  as  a  postmining  land 
use  has  not  been  clearly  defined.  The 
Federal  definition  of  "land  use"  at  30 
CFR  701.5  has  always  recognized 
"undeveloped  land  or  no  current  use  or 
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lajiid  management"  as  a  distinct  land  use 
category.  However,  the  Federal 
regulations  at  30  CFR  816.116(b)  do  not 
establish  specific  revegetation  success 
sttindards  for  undeveloped  land  whereas 
siich  standards  exist  for  other  defined 
land  use  categories.  OSM  has  sometimes 
interpreted  this  omission  to  mean  that 
undeveloped  land  is  not  an  acceptable 
postmining  land  use.  At  other  times. 
OSM  has  treated  this  omission  as  a 
rejgulatory  void  that  States  are  permitted 
toj  till,  in  keeping  with  the  concept  of    ' 
State  primacy  for  the  regulation  of 
sijfface  coal  mining  and  reclamation 
operations,  as  established  in  section 
10J(f)ofSMCRA. 

pi  May  8.  1991  (56  FR  21270),  OSM 
declined  to  approve  a  proposed  State 
pitogram  amendment  submitted  by 
Louisiana  that  would  have  established 
undeveloped  land  as  a  separate  and 
diMind  postmining  land  use  category. 
Iniexplaining  this  decision,  OSM  stated 
thai  the  agency  "does  not  recognize 
undeveloped  land  as  a  postmining  land 
usb  because  the  intention  of  the 
reclamation  is  to  return  mined  land  to 
a  nianaged  land  use.  Undeveloped  land 
is  not  managed."  Finding  10(h),  56  FR 
2l}276.  However,  in  finding  1(g)  (57  FR 
481726.  48728,  October  28,  1992)  of  a 
final  rule  document  announcing  a 
debision  on  a  subsequent  I.x»uisiana 
program  amendment.  OSM  modified 
this  position  to  recognize  undeveloped 
land  as  a  legitimate  postmining  land  use 
under  certain  circumstances: 

Ill'lndcvelopcd  land"  can  only  be 
igiiatcd  as  a  postmining  land  use  where 
OS  the  premining  land  use  and  under  no 
circumstances  could  undeveloped  land  be   • 
prdposed  as  an  alrcnidtive  postmining  land 
usa  because  it  does  not  represent  a  higher  or 
better  use  as  required  at  3UCFR  816.133(a). 

During  the  same  timeframe,  OSM  also 
foqk  several  actions  that  did  not  adhere 
to  the  principles  enunciated  in  the 
Louisiana  program  amendment 
decisions.  On  February  5,  1991  (finding 
66.  56  FR  4542.  4554),  OSM 
unconditionally  approved  without 
explanation  or  di.scussion  an  Alabama 
program  amendment  that  contained 
sepjarate  and  distinct  revegetation 
suqcess  standards  for  lands  with  a 
postmining  land  use  of  undeveloped 
land.  This  approved  of  Alabama's 
amendment  was  followed  by  a  February 
28,  1992.  letter  from  the  Deputy  Director 
of  OSM,  to  the  Director  of  the  Surface 
Mining  and  Reclamation  Division  of  the 
Tej(as  Railroad  Commission.  In  this 
letter,  OSM  found  that  the  Texas 
regulatory  authority  had  not  abused  its 
discretion  by  approving  undeveloped 
land  as  a  higher  and  better  alternative 


postmining  land  use  for  a  site  with  a 
premining  land  use  of  pastureland. 

Upon  careful  review  of  the  Act,  its 
implementing  regulations  and  tbein 
preambles.  OSM  has  determined  that 
the  policy  established  in  the  Alabama 
and  Texas  decisions  is  more  appropriate 
and  better  supported  then  the  principles 
advanced  in  the  Louisiana  decisions. 
There  is  no  language  in  the  revegetation 
regulations  at  30  CFR  816.116,  the  land 
use  regulations  at  30  CFR  816.133,  the 
de&ntrlons  of  "land  use"  and  "higher  or 
better  uses"  in  .10  CFR  701.5.  or  their 
preambles  that  would  either  prohibit 
undeveloped  land  as  a  postmining  land 
use  or  restrict  such  designations  to 
situations  in  which  the  premining  use 
was  undeveloped  land.  Consistency 
with  SMCRA  is  not  an  issue  since  the 
Act  does  not  identify  acceptable 
postmining  land  use  categories  or  define 
higher  or  better  uses. 

Furthermore,  the  Louisiana  program 
amendment  findings  seem  to  be 
inconsistent  with  the  preamble  to  the 
definition  of  "land  use  '  in  30  CFR 
701.5,  as  revised  on  September  1,  1983 
(48  FR  39892,  39893).  which  affirms  the 
statement  in  the  preamble  to  the 
corresponding  proposed  rule  that  the 
definition's  land  use  categories  are  not 
hierarchical  for  purposes  of  determining 
higher  or  better  postmining  land  uses. 
Specifically,  the  preamble  to  the 
proposed  rule  provides  that: 

(Tlhe  ten  categories  of  land  use  in  the 
existing  definition  of  land  use  are  not 
hierarchical.  That  is.  one  land  use  category 
is  not  automatically  a  higher  or  better  use 
than  another.  In  each  situation,  the  regulatory 
authority  has  to  compare  the  values  and 
benefits  of  the  postmining  alternative  land 
use  to  the  values  and  benefits  of  the 
premining  land  uses. 
47  FR  16152.  16155.  April  14.  1982. 

Including  undeveloped  land,  the 
definition  contains  only  ten  land  use 
categories,  none  of  which  have 
undergone  material  change  since  1979. 
Therefore,  it  appears  that  the  Secretary 
did  not  intend  to  exclude  undeveloped 
land  from  consideration  as  either  a 
postmining  land  use  or  a  higher  or 
better  use. 

In  addition,  on  September  1,  1983. 
OSM  defined  "higher  or  better  uses"  as 
land  uses  that  have  a  higher  economic 
value  or  nonmonetary  benefit  to  either 
the  landowner  or  the  community  than 
the  premining  land  uses  (48  FR  39892, 
39903).  Since  undeveloped  land  can 
provide  higher  ecological  benefits  than 
such  premining  uses  as  cropland  and 
pastureland.  the  exclusion  of 
undeveloped  land  as  an  acceptable 
alternative  postmining  land  use  category 
would  be  inconsistent  with  the 
definition. 


The  Director  is  interpreting  the  land 
use  and  revegetation  provisions  of 
SMCRA  and  the  Federal  regulations  in 
a  manner  that  will  reverse  Lhe  positions  . 
taken  in  the  Louisiana  program 
amendment  decisions  and  will  support 
the  approval  of  the  proposed  Ohio 
program  amendment.  The  Director  finds 
that  proposed  OAC.  1501:13-9-15(M). 
which  establishes  undeveloped  land  as 
a  postmining  land  use,  is  consistent 
witl\  SMCRA  and  does  not  render 
Ohio's' rules  less  effective  than  30  CFR 
701.5.  816.116  and  816.133. 

C.  Revegetation  Success  Standards  for 
Undeveloped  Land 

As  noted  above,  the  Federal 
regulations  at  30  CFR  816.116(b)  do  not 
establish  specific  revegetation  success 
standards  for  undeveloped  land  whereas 
such  standards  exist  for  other  defined 
land  use  categories.  In  the  case  of  the 
Louisiana  program  amendments 
discussed  above.  OSM  interpreted  this 
omission  to  mean  that  all  mined  lands, 
including  areas  with  either  a  premining 
or  designated  postmining  land  use  of 
undeveloped  land,  must  be  reclaimed  to 
one  of  the  land  uses  specifically 
addressed  by  the  Federal  regulations  at 
30  CFR  816.116(b).  However,  OSM  did 
not  apply  this  interpretation  in  the 
Alabama  and  Texas  cases  discussed 
above. 

The  Louisiana  decisions  suggest  that 
revegetation  success  standards  for 
undeveloped  land  must  be  equivalent  to 
those  for  one  or  more  of  the  managed 
land  us'js  that  the  site  was  cajjable  of 
supporting  prior  to  mining.  The  Federal 
rules  do  not  compel  such  a  conclusion. 
Although  the  preamble  to  30  CFR 
816.133(b)  (44  FR  14902. 15243.  March 
13,  1979)  indicates  that  Congress  did 
not  intend  to  allow  mismanagement 
prior  to  mining  to  reduce  the  standards 
for  reclamation  success,  a  lack  of 
management,  which  would  likely 
characterize  undeveloped  land,  does  not 
equate  to  mismanagement. 

Section  515(b)(2)  of  SMCRA  requires 
that  land  affected  by  surface  coal  mining 
operations  be  restored  to  a  condition 
capable  of  supporting  the  uses  which  it 
was  capable  of  supporting  prior  to  any 
mining  or  to  higher  or  better  uses  of 
which  there  is  a  reasonable  likelihood. 
However,  this  capability  demonstration 
is  independent  of  the  revegetation 
requirements  of  paragraphs  (b)(19)  and 
(b)(20)  of  section  515  of  SMCRA.  There 
is  no  language  that  would  compel  the 
adoption  of  revegetation  success 
standards  based  on  the  land's  potential 
uses  prior  to  mining  rather  than  the 
approved  postmining  land  use.  Indeed, 
in  the  preamble  to  30  CFR  816.133(a)  as 
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revised  on  September  1. 1983  (48  FR 
39892.  39897).  the  Secretary  states  that: 

IT]he  final  rule  emphasizes  the  land's 
capability,  both  with  regard  to  prernining 
uses  and  higher  or  lietter  usfis.  in  this 
implementation  of  Section  515(b)(2)  of  the 
Act.  This  requirement  is  distinct  &x)m  the 
revegotation  or  prime  farmland  rules,  which 
under  some  circumstances  may  ruqtiire 
actual  production  on  the  reclaimed  land  as 
a  measure  of  successful  reclamation. 

It  is  also  impractical  to  interpret 
section  515(b)(2)  of  SMCRA  and  30  CFR 
816,133  as  requiring  that  revegetation 
success  standards  be  adequate  to 
demonstrate  that  the  land  has  been 
restored  to  conditions  that  are  capable 
of  supporting  the  variety  of  uses  that  the 
land  was  capable  of  supporting  prior  to 
mining.  Revegetation  requirements  for 
the  various  land  uses  that  any 
individual  site  may  be  capable  of 
supporting,  such  as  forestry, 
pastureland  and  cropland,  are 
frequently  in  conflict. 

Furthermore,  section  508(a)  of 
SMCRA  and  its  legislative  hi.story  (S. 
Rep.  No.  128,  95th  Cong..  1st  Sess.  77 
(1977)).  provide  that  the  demonstration 
that  premining  capability  can  and  will 
be  restored  must  be  made  as  part  of  the 
reclamation  plan  submitted  with  the 
permit  application.  Thus,  the  land  use 
restoration  requirements  of  section 
5t.'S(b){2)  are  addressed  primarily 
through  the  permit  application  review 
process,  and  compliance  is  achieved  by 
adherence  to  the  reclamation  plan  and 
other  performance  standards  such  as 
those  pertaining  to  toxic  materials, 
topsoil.  and  backfilling  and  grading.  No 
separate  capability  demonstration  is 
necessary  upon  the  completion  of 
mining  and  reclamation. 

The  Director  will  interpret  the  land 
use  and  revegetation  provisions  of 
SMCR.^  and  the  Federal  regulations  in 
a  manner  that  will  reverse  the  positions 
taken  in  the  Louisiana  program 
amendment  decisions  and  will  support 
approval  of  Ohio's  proposed  program 
amendment.  The  establishment  by 
States  of  separate  and  distinct 
revegetation  success  standards  for 
undeveloped  land  is  consistent  with  the 
Federal  regulations  which  do  not 
contain  specific  success  standards  for 
undeveloped  land,  and  is  in  keeping 
with  section  101(0  of  SMCRA.  which 
vests  the  States  with  the  primary       t 
governmental  responsibility  for 
developing,  authorizing,  issuing  and  ' 
enforcing  regulations  for  surface  coal 
mining  and  reclamation  operations. 

To  be  approvable.  all  such  standards 
must  comply  with  30  CFR  816. 116(a), 
i.e..  they  must  be  consistent  with  the 
requirements  of  30  CFR  816.111  and 
they  must  include  a  statistically  valid 


evaluation  of  appropriate  vegetation 
parameters,  including  ground  cover, 
production  or  stocking.  In  addition,  they 
must  satisfy  the  permittee's  obligation  to 
enhance  fish,  wildlife,  and  related 
environmental  values  when  practicable 
as  required  by  section  515(b)(24)  of 
SMCRA.  Such  enhancement  will  always 
be  practicable  on  undeveloped  land 
since  there  will  be  no  conflict  with  the 
approved  postmining  land  use. 
However,  undeveloped  land  use 
standards  need  not  meet  any  of  the 
requirements  of  30  CFR  816.116(b)  since 
this  paragraph  applies  only  to  the 
postmining  land  uses  identified  therein, 
none  of  whicJi  is  undeveloped  land. 

In  his  review  of  proposed  OAC 
1501:13-9-15(M),  the  Director  has 
applied  the  tests  described  above.  Under 
the  Ohio  proposal,  land  reclaimed  to  an 
undeveloped  postmining  land  use  will 
be  required  to  satisfy'  the  general 
revegetation  requirements  found  at  OAC 
1501:13-9-15  (B)  and  (C).  O.AC 
1501:13-9-15(8)  requires  the  permittee 
to  establish  a  vegetative  cover  that  is:  (1) 
Diverse,  effective,  and  permanent;  (2) 
com.prised  of  species  native  to  the  area, 
or  of  introduced  species  where  desirable 
and  necessary  to  achieve  the  approved 
postmining  land  use;  (3)  at  least  equal 
in  extent  of  cover  to  the  natural 
vegetation  of  the  area;  (4)  capable  of 
stabilizing  the  soil  surface  from  erosion. 
These  general  revegetation  requirements 
corrttspond  to  the  general  revegetation 
requirements  at  30  CFR  816.111.  The 
Director  finds  that  in  this  respect  OAC 
1501:13-9-15(M)  is  no  less  effective 
than  the  Federal  niles  at  30  CFR 
816.116(a). 

Ohio's  proposal  meets  the  second 
criterion  for  approval  by  establishing 
standards  for  ground  cover  and  by 
requiring  that  success  in  achieving  these 
standards  be  accomplished  using 
statistically  valid  sampling  procedures. 
The  State  has  proposed  in  OAC 
1501:1 3-9-1 5iMj  to  require  a  ground 
cover  at  least  equal  to  70  pert;ent  where 
trees  and  shrubs  have  been  planted  and 
at  least  equal  to  90  percent  where  no 
trees  and  shrubs  have  been  planted.  The 
evaluation  of  ground  cover  will  be 
accomplished  using  an  approved 
statistical  sampling  procedure  in 
accordance  with-ihe  "Guidelines  for 
Evaluating  Revegetation  Success."  The 
Director  fiuds  that  in  this* respect.  OAC 
1501:13-9-15(M)  is  no  less  effective 
than  30  CFR  816.116(a)  (1)  and  (2). 

Furthermore,  the  Ohio  program 
already  includes  rules  which  require  the 
enhancement  of  fish,  wildlife  and 
related  environmental  values  on 
undeveloped  land  as  well  as  lands 
reclaimed  to  other  postmining  land 
uses.  OAC  1501:13-4-05(P)(2)  requires 


that  each  permit  application  include 
enhancement  measures  that  will  be  used 
during  reclamation  and  the  postmining 
pha.se  of  operations  to  develop  aquatic 
and  terrestrial  habitat.  Permittees  are 
required  under  OAC  1501:13-9-11(0(5) 
to  select  plant  species  to  be  used  on 
reclaimed  areas  based  on  their 
nutritional  value  for  fish  and  wildlife, 
their  use  as  cover  for  fish  and  wildlife 
and  their  ability  to  support  and  enhance 
fish  and  wildlife  habitat  after  release  of 
bonds.  The  distribution  of  plant 
groupings  must  maximize  benefit  to  fish 
and  wildlife.  As  required  by  proposed 
OAC  1501:13-9-15(K)(3),  DOR  has 
consulted  with  and  obtained  approval 
from  the  DOW  for  Policy/Procedure 
Directive.  Regulatory-  94-2.  Plajiting 
Plans  for  Undeveloped  Land 
(Administrative  Record  Nos.  OH-1989 
and  OH-2011).  This  further  a.ssures  that 
wildlife  enhancement  will  be 
accomplished  where  the  postmining 
land  use  is  undeveloped  land.  The 
Director  finds  that  the  wildlife 
enhancement  requirements  embodied  in 
proposed  OAC  1501:13-9-15(M)  and 
Policy/Procedure  Directive  94-2  are 
consistent  with  section  515(b)(24)  of 
SMCRA  and  no  less  effective  than  the 
Federal  rules  at  30  CFR  780.16  and 
816.97. 

Under  proposed  OAC  1501:13-^ 
15(M).  permittees  need  only  show  that 
they  have  planted  liie  approved  number 
and  species  of  trees  and  shrubs  using 
proper  planting  techniques  in  order  to 
obtain  release  of  performance  bond. 
Survival  of  planted  trees  and  shrubs  is 
not  required.  This  differs  from  other 
postmining  land  uses  such  as  fish  and 
wildlife  habitat,  commercial  and 
noncommercial  forest,  and  shelterbelts 
where  survival  of  woody  plants  is  a 
requirement  in  both  State  and  Federal 
rules.  There  are  no  specific  Federal 
revegetation  standards  under  30  CFR 
816.116  for  land  reclaimed  to  an 
undeveloped  land  use.  Since,  by 
definition,  undeveloped  land  is  "land 
that  has  been  allowed  to  return 
naturally  to  an  undeveloped  state  or  has 
been  allowed  to  return  to  forest  through 
natural  succession,"  and  the  early 
stages  of  natural  succession  are 
dominated  by  herbaceous  and  semi- 
woody  plants,  survival  of  woody  stock 
planted  to  artificially  speed  the 
successional  process  is  not  integral  to  a 
determination  of  whether  the  land  is    ' 
capable  of  achieving  a  normal  vegetative 
climax  through  natural  succession 
-  within  a  reasonable  period  of  time. 
Therefore,  even  though  Ohio  is 
proposing  to  require  planting  of  trees 
and  shrubs  on  undeveloped  land,  OSM 
has  determined  that  it  is  not  necessary 
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foil  Ohio  to  establish  woody  plant 
survival  standards  for  undeveloped 
land.  Rather,  it  is  sufficient  if  the 
revegetation  success  standards  meet  the 
requirements  of  30  CFR  816.111  and 
816.116(a)  and  if  the  species  selected  for 
revegetation  will  not  impede  the 
establishment  of  woody  plants  native  to 
the  area  and  characteristic  of  natural 
sudcession  in  that  locality.  As  discussed 
in  Finding  3. A.,  the  Director  is 
approving  Ohio's  proposal  that  the 
general  revegetation  requirements  found 
in  paragraphs  (B)  and  (C)  of  OAC 
1501:13-9-15,  which  correspond  to  the 
requirements  found  in  30  CFR  816.111. 
be  fnet  in  all  revegetation  efforts. 
Accordingly,  the  Director  finds  that  the 
requirement  found  in  OAC  1501:13-9- 
15{M)  that  the  success  of  revegetation 
for  phase  III  bond  release  be  based,  in 
part,  on  the  proper  planting  of  trees  and 
shrubs,  does  not  render  the  Ohio 
program,  to  be  less  effective  than  30  CFR 
816.111  and  816.116(a).  The  Director 
notes  that  the  absence  of  a  specific 
survival  standard  for  trees  and  shrubs 
does  not  relieve  the  State's 
responsibility  to  require  the  presence  of 
trees  where  necessary  to  determine  that 
a  diverse  vegetative  cover  be  established 
on  regraded  areas  and  all  other  lands 
affected,  as  required  in  30  CFR  816.111 
and  section  515(b)(19).  The  evaluation 
of  diversity  should  consider  species 
diversity  or  richness  (number  of  species 
and  their  relative  importance)  and 
structural  diversity  (patchiness  and 
vertical  distribution  of  plants). 
Representation  of  the  major  life  forms, 
e.g.  trees,  shrubs,  grasses  and  forbs  is  an 
integral  part  of  the  evaluation  of 
structural  diversity  (Administrative 
Record  No.  OH-2009).  The  Director  has 
determined  that  where  a  major  life  form 
was  present  before  mining,  it  must  be 
represented  in  the  postmining 
vegetation  in  order  to  satisfy  the 
diversity  requirement  in  SMCRA  and 
the  Federal  rules.  Specific  survival 
standards  for  trees  and  shrubs  need  not 
be  included  in  the  Ohio  rules;  however, 
representative  numbers  of  trees  and 
shrubs  must  be  present  at  the  time  of 
final  bond  release.  This  this  end,  the 
Director  is  requiring  Ohio  to  submit 
documentation  that  it  has  consulted 
with  and  obtained  the  approval  of  the 
DOW  or  other  responsible  agency  for 
methods  to  be  used  to  evaluate  diversity 
at  the  time  of  final  bond  release  and  that 
such  methods  be  included  in  the 
document  "Guidelines  for  Evaluating 
Revegetation  Success." 

17.  OAC  1501:13-9-15(N).  Success 
Staiidnrds  for  Recreation  Areas 

Proposed  OAC  1501:13-9-15(N) 
establishes  separate  revegetation  success 


standards  for  areas  with  a  postmining 
land  use  involving  developed  recreation 
facilities,  such  as  portions  of  parks, 
camps  and  amusement  areas  where 
woody  vegetation  would  be 
incompatible  with  the  postmining  land 
use,  as  opposed  to  areas  with  a 
postmining  land  use  involving  less 
intensive  recreational  activities,  such  as 
hiking  or  canoeing.  Revegetation 
success  standards  for  developed 
recreational  facilities  would  be  limited 
to  ground  cover,  while  standards  for  less 
intensive  recreational  uses  would 
include  both  ground  Cover  and  woody 
plant  stocking. 

The  corresponding  Federal 
regulations  at  30  CFR  816.116(b)(3), 
which  provide  that  revegetation  success 
on  lands  with  a  recreational  postmining 
land  use  shall  be  evaluated  in  terms  of 
ground  cover  and  woody  plant  stocking, 
do  not  distinguish  between  types  of 
recreational  uses.  However,  OSM  does 
not  believe  that  the  Federal  regulations 
require  that  trees  and  shrubs  be  planted 
on  all  portions  of  lands  with 
recreational  postmining  land  uses. 
Interpreting  the  rule  in  that  fashion 
would  be  unduly  restrictive  and  would 
conflict  with  achievement  of  the 
postmining  land  use  to  the  extent  that 
the  approved  land  use  involves  athletic 
fields,  golf  courses,  or  other  facilities 
incompatible  with  woody  plants.  For 
functional,  aesthetic,  and  ecological 
reasons,  it  may  also  be  desirable  to 
exclude  trees  and  shrubs  from  other 
portions  of  recreational  areas.  Therefore, 
the  Director  finds  that  the  distinctions 
and  separate  revegetation  success 
standards  proposed  by  Ohio  for 
recreational  lands  are  not  inconsistent 
with  the  Federal  regulations  at  30  CFR 
816.116(b)(3),  provided  Ohio  does  not 
implement  its  rules  in  a  manner  that 
would  subvert  the  intent  of  the  Federal 
rules  to  require  that  recreational  lands 
be  planted  with  trees  and  shrubs 
wherever  such  plantings  are  not 
incompatible  with  the  postmining  land 
use. 

For  areas  where  the  approved 
postmining  land  use  is  developed 
recreation  facilities.  OAC  1501:13-9- 
15(N)(1)  requires  compliance  with  the 
ground  cover  standards  specified  in 
OAC  1501:13-9-15  (G)(2)  and  (G)(3)(b) 
for  phase  n  and  III  bond  release, 
respectfully,  except  that  only  one 
ground  cover  evaluation  in  the  last  year 
of  the  responsibility  period  is  necessary 
for  phase  III  bond  release.  For  phase  II 
bond  release,  paragraph  (G)(2)  requires 
that  revegetation  be  established  in 
accordance  with  the  approved 
reclamation  plan  with  sufficient  ground 
cover  to  control  erosion.  The  Director 
finds  that  this  requirement  is  consistent 


with  30  CFR  800.40(c)(2).  which 
authorizes  phase  II  bond  release  when, 
among  other  things,  revegetation  has 
been  established  in  accordance  with  the 
approved  reclamation  plan.  For  phase 
III  bond  release,  paragraph  (G)(3)(b) 
requires  that  ground  cover  equal  or 
exceed  90  percent.  In  addition,  no  single 
area  with  less  than  30  j)€rcent  cover 
may  exceed  the  lesser  of  3,000  square 
feet  or  0.3  percent  of  the  land  affected. 
The  Director  finds  that  these  standards 
are  consistent  with  the  Federal 
requirements  for  revegetation  success 
standards  at  30  CFR  816.116(b)(3), 
which  provide  that  ground  cover  on 
recreational  areas  may  not  be  less  than 
that  required  to  control  erosion  and 
achieve  the  postmining  land  use. 

For  those  areas  with  less  intensive 
recreational  postmining  land  uses,  OAC 
1501:13-9-15(N)(2)  requires  compliance 
with  the  general  requirements  for 
woody  vegetation  in  paragraph  (K).  In 
addition,  for  phase  11  bond  release,  the 
site  must  meet  the  revegetation  success 
standards  of  paragraph  (L)(l).  which 
requires  the  planting  of  600  trees  or 
shrubs  per  acre  on  each  acre  on  which 
trees  and  shrubs  are  to  be  planted  and 
a  herbaceous  ground  cover  of  at  least  30 
percent  or  such  greater  cover  as  is 
needed  to  control  erosion.  The  Director 
finds  that  this  requirement  is  consistent 
with  30  CFR  800.40(c)(2),  which 
authorizes  phase  II  bond  release  when, 
among  other  things,  revegetation  has 
been  established  in  accordance  with  the 
approved  reclamation  plan.  For  phase 
III  bond  release,  the  site  must  meet  the 
revegatation  success  standards  of 
paragraph  (L)(2)  in  the  last  year  of  the 
revegetation  responsibility  period. 
Under  paragraph  (L)(2).  the  herbaceous 
ground  cover  must  equal  at  least  70 
percent  and  there  must  be  at  least  250- 
450  countable  trees  per  acre  which  have 
met  time-in-place  requirements. 

The  Federal  rules  at  30  CFR 
816.116(b)(3)  requires  the  success  of 
vegetation  for  areas  developed  for 
recreation  to  be  based  on  tree  and  shrub 
stocking  and  vegetative  ground  cover. 
The  vegetative  ground  cover  shall  not  be 
less  than  that  required  to  achieve  the 
postmining  land  use.  The  Director  finds 
that  the  standards  proposed  by  Ohio  in 
paragraph  (N)(2)  meet  these 
requirements.  In  the  event  70  percent 
ground  cover  is  inadequate  to  control 
erosion,  OAC  1501:13-9-15(F)(l),  by 
reference  to  OAC  1501:13-9-15  [B)  and 
(C),  requires  a  greater  degree  of  cover 
(whatever  is  needed  to  control  erosion). 
The  Federal  rule  also  requires  that 
minimum  stocking  and  planting 
arrangements  for  woody  plants  be 
specified  by  the  regulatory  authority 
after  consultation  with  and  approval  by 
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the  State  agencies  responsible  for  the 
administration  of  forestry  and  wildlife 
programs.  OAC  1501;13-9-15(K}(3). 
which  is  incorporated  by  reference  into 
proposed  paragraph  (N)(2).  contains  an 
identical  requirement,  but  the  State  did 
not  submit  proof  of  concurrence  with 
the  specific  stocking  standards  in  this 
rule.  Therefore,  the  Director  finds  that, 
while  proposed  OAC  1501:13-9- 
15(N)(2)  can  be  approved-,  Ohio  will 
need  to  obtain  perm  it -spec!  fie  approval 
of  stocking  standards  for  recreational 
land  uses  from  the  pertinent  State 
agencies  until  such  time  as  the  State 
submits  documentation  that  the 
appropriate  State  agencies  have 
concurred  with  the  programmatic 
standards  in  this  rule. 

Finally,  the  Federal  rules  at  30  CFR 
816.116(c)(2)  provide  for  phase  III  bond 
release  on  areas  with  a  recreational 
postmining  land  use  if  the  applicable 
success  standards  are  met  or  exceeded 
during  the  growing  season  of  the  last 
year  of  the  revegetation  responsibility 
period.  As  noted  above,  paragraphs  (N) 
(1)  and  (2)  of  the  State  rules  both 
contain  this  requirement.  Therefore,  the 
Director  finds  that  they  are  no  less 
effective  than  30  CFR  816.116(c)(2). 

18.  OAC  1501:13-9-17(B)(2).  Hewoved 

Ohio  proposes  to  remove  OAC 
1501:13-»-17(B)(2),  which  provides 
that  the  postmining  use  for  land  that  has 
not  been  previously  mined  and  that  had 
not  been  properly  managed  prior  to 
mining  shall  be  judged  on  the  basis  of 
surrounding  lands  which  have  received 
proper  management.  The  State  indicated 
in  its  May  1.  1992,  letter  to  OSM  that 
the  provision  has  been  interpreted  as 
prohibiting  the  approval  of  undeveloped 
land  as  a  designated  postmining  land 
use  (Administrative  Record  No.  OH- 
1690).  Therefore,  the  State  is  proposing 
to  remove  the  rule. 

Because  an  identically  worded 
Federal  counterpart  to  this  rule  (former 
30  CFR  816.133(b)(2))  was  removed 
without  explanation  on  September  1. 
1983  (48  FR  39904).  the  Director  finds 
that  the  removal  of  OAC  1501:13-9- 
18(B)(2)  does  not  render  the  Ohio 
program  less  effective  than  30  CFR 
816.133.  However,  the  Director  notes 
that,  even  with  the  removal  of  OAC 
1501:13-»-17(B)(2),  the  remainder  of 
paragraph  (B)  still  requires 
consideration  of  whether  the  land  has 
been  properly  managed,  as  does  its 
Federal  counterpart  at  30  CFR 
816.133(b).  Therefore,  the  Director's 
approval  of  the  proposed  deletion  shall 
not  be  construed  as  an  endorsement  of 
the  establishment  of  artificially  low 
restoration  standards  resulting  from 


improper  management  during  the 
period  immediately  preceding  mining. 

rv.  Siuninary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment  on  several  occasions.  The 
National  Coal  Association  (NCA),  the 
Citizens  Coal  Council  (CCC),  and  the 
Division  of  Wildlife.  Ohio  Department 
of  Natural  Resources  (DOW)  submitted 
substantive  comments  which  are 
summarized  and  discussed  below. 

The  NCA  supported  Ohio's  proposal 
to  provide  for  undeveloped  land  as  a 
postmining  land  use  because  it  would 
promote  the  reclamation  of  mined  lands 
to  a  mix  of  trees  and  herbaceous  species 
with  increased  ecological  diversity  and 
accelerate  natural  succession 
(Administrative  Record  No.  OH-1969). 
NCA  further  explained  that 
undeveloped  land  as  a  postmining  land 
use  falls  within  the  directive  of  section 
515(b)(2)  of  SMCRA.  which  requires 
surface  coal  mine  operators  to"*   *   * 
restore  the  land  affected  to  a  condition 
capable  of  supporting  the  uses  that  it 
was  capable  of  supporting  prior  to  any 
mining*   *  *."  and  that  the  Federal 
definition  of  "land  use"  at  30  CFR  701.5 
recognizes  "undeveloped  land  or  no 
current  use  or  land  management"  as  a 
legitimate  land  use  category  for  land 
that  is  undeveloped  or.  if  previously 
developed,  land  that  has  been  allowed 
to  return  naturally  to  an  undeveloped 
state.  NCA  concluded  that  the 
undeveloped  postmining  land  use 
category  in  the  amendment  is  consistent 
with  and  no  less  effective  than  SMCRA 
and  the  Federal  rules.  As  discussed  in 
Finding  16,  the  Director  agrees  with 
NCA's  conclusion  and  is  approving 
Ohio's  proposed  rule. 

NCA  also  commented  that,  in 
developing  the  proposed  success 
standards  for  undeveloped  land,  Ohio 
recognizes  that  existing  tree  and  shrub 
survival  requirements,  which  require 
restarting  the  extended  responsibility 
period  if  the  survival  standards  are  not 
met,  have  discouraged  operators  from 
planting  trees  or  incorporating  forestry 
as  a  postmining  land  use.  In  NCA's 
opinion,  the  Ohio  amendment  properly 
balances  the  need  to  address  existing 
regulatory  disincentives  to  tree  planting 
with  the  most  critical  factor  to  assuring 
success  of  tree  plantings — the  selection 
and  planting  operation.  In  support  of 
these  comments,  NCA  submitted 
literature  citing  a  decline  in  tree 
planting  due  to  SMCRA's  grading, 
compaction  and  ground  cover 


requirements  and  emphasizing  species 
selection,  handling,  and  planting 
techniques  as  the  most  critical  factors  in 
tree  survival.  The  Director 
acknowledges  that  the  issues  raised  by 
the  NCA  may  be  relevant  to  the  NCA's 
support  of  Ohio's  proposed 
undeveloped  land  use  revegetation 
requirements,  but  notes  that  the  basis 
for  approval  of  the  amendment,  as  more 
fully  discussed  in  Finding  16,  is  that  it 
is  no  less  effective  than  the  Federal 
regulations  at  30  CFR  816.111,  816.116 
and  816.133. 

NCA  specifically  supported  Ohio's 
lower  standard  for  ground  cover  for 
those  areas  planted  with  trees  aiid 
shrubs  by  noting  that  competing 
vegetation  inhibits  tree  seedling 
survival,  fosters  an  environment  for 
rodent  damage,  and  discourage  the 
invasion  of  native  plant  species.  Yhe 
Director  notes  that  Ohio  has  proposed  a 
ground  cover  standard  of  70  percent 
where  trees  and  shrubs  are  to  be  planted 
and  a  ground  cover  standard  of  90 
percent  where  no  tree  and  shrub 
planting  is  planned.  He  agrees  with  the 
NCA  that  these  standards  should  be 
adequate  to  stabilize  the  mined  area  and 
control  erosion;  however,  as  noted  in 
finding  15,  if  70  percent  cover  is 
insufficient  to  stabilize  the  mined  area. 
a  greater  degreeTJf  cover  must  be 
established  before  bond  can  be  fully 
released. 

The  CCC  commented  that  tree 
planting  was  a  good  idea  and  supported 
the  concept  of  returning  land  to  a  state 
that  closely  resembles  its  premining  use 
(Administrative  Record  No.  OH-1895). 
The  CCC  also  stated  that  past  practices 
by  State  regulatory  authorities  and  OSM 
in  applying  SMCRA  have  caused  too 
many  acres  of  forestland  to  be  replaced 
with  pastureland  monocultures 
populated  by  introduced  rather  than 
native  grass  species.  The  CCC  further 
expressed  the  belief  that  the  current 
provisions  of  the  Ohio  program  (OAC 
1501:13-9-15(L),  Success  Standards  for 
Wood  Vegetation)  allow  the  regulatory 
authority  to  require  the  planting  of  trees, 
shrubs  and  other  desired  species  for  any 
postmining  land  use  and  that  the 
proposed  rules  on  undeveloped  land, 
without  any  productivity  standards,  are 
unnecessary.  The  CCC  also  stated  that 
the  real  problem  in  Ohio  was  a 
"culture"  of  enforcement  that  fosters 
improper  reclamation,  not  the 
regulations.  The  CCC  argued  that  the 
approval  of  the  proposed  undeveloped 
land  success  standard';  in  Ohio  would 
further  erode  the  enf^r  .cnfrU 
provisi'jr. :  of  oMCF.\. 

The  Lirectoi  a^r»;HC, ;'  -i,^  jn  g.»nerril. 
slowing  the  coave.sivi'  of  io  :;citiancl  to 
pastureland  is  a  desi'^able  i,J&l.  He 
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believes  that  the  approval  of 
undeveloped  land  revegetation  success 
standards  will  further  attainment  of  this 
goal.  The  Director  finds  no  evidence  to 
support  the  CCC's  charges  that 
inadequate  enforcement  has  fostered 
iniproper  reclamation  or  that  approval 
of  the  amendment  will  erode  the 
enforcement  provisions  of  SMCRA.  The 
Director  further  finds  that  the  question 
of  whether  the  undeveloped  land  use 
category  and  success  standards  are 
neicessary  is  irrelevant.  Under  30  CFR 
732.15  and  732.17(h)(10).  the  standard 
for  review  and  approval  of  State 
program  amendments  is  consistency 
with  SMCRA  and  the  Federal  rules,  not 
whether  the  amendment  is  necessary. 
The  DOW  supported  the  proposed 
amendment  because  it  will  help  solve  a 
lopg.standing  problem  of  lack  of 
dipiersity  on  reclaimed  lands 
(AJdministrative  Record  No.  OH-1896). 
The  DOW  explained  that  vegetative 
diversify  is  a  requirement  for  high 
qijality  wildlife  habitat  and  that  the 
availability  of  a  postmining 
undeveloped  land  use  category  will 
significantly  increase  wildlife  habitat 
development  in  an  area  of  the  State 
existing  rich  in  such  habitat.  The  DOW 
did  not  view  the  traditional  practice  in 
Ohio  of  establishing  large  tracts  of 
grassland  monocultures  as  a  "higher  or 
better"  use  of  mined  land.  The  Director 
agrees  with  the  DOW  that  vegetative 
divBrsity  is  needed  to  achieve  high 
qiMlity  wildlife  habitat  and  that 
approval  of  the  undeveloped 
postmining  land  use  category  and 
revegetation  success  standards  should 
further  this  goal.  Furthermore,  he  is 
requiring  the  DOR  to  consult  with  and 
obtain  DOW's  approval  of  the  methods 
to  be  used  to  evaluate  species  and 
structural  diversity  at  the  time  of  final 
bond  release  (see  findings  3A  and  16). 

Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
the  Director  solicited  comments  on  the 
proposed  amendment  from  the  Regional 
Administrator  of  the  U.S. 
Enfvironmental  Protection  Agency 
(EPA);  the  U.S.  Department  of 
Agriculture,  Soil  Conservation  Service 
(SOS);  and  the  heads  of  other  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Ohio  program.  Only  the 
EPA  and  the  SCS  provided  substantive 
comments. 

The  EPA  recommended  that  a  surface 
soil  and  water  survey  be  performed  to 
ensure  that  the  revegetation  for  the 
postmining  land  uses  is  successful.  In 
response,  the  Director  notes  that  OAC 
1501:13-2-10(K)(2)  requires  the 
operator  to  monitor  flow  and  quality  of 
surface  runoff  firom  the  permit  area  prior 


to  treatment.  This  data  is  used  by  the 
operator  to  demonstrate  that  the  quality 
and  quantity  of  runoff  without  treatment 
will  minimize  disturbance  to  the 
prevailing  hydrologic  balance,  meet 
effluent  standards,  and  attain  the 
prevailing  postmining  land  use.  SMCRA 
and  its  implementing  regulations  do  not 
require  a  surface  soil  survey  as 
suggested  by  the  EPA.  and  the  Director 
does  not  have  independent  authority  to 
require  one. 

The  EPA  also  commented  that  Ohio's 
proposed  guidelines  for  the  evaluation 
of  revegetation  success  do  not  provide 
for  adequate  assessment  of  plant  species 
diversity,  plant  community  composition 
and  stability,  or  percent  survival  of 
critical  species  required  to  establish 
desired  plant  communities 
(Administrative  Record  No.  OH-1973). 
The  agency  stated  that  this  assessment 
should  be  required  for  undeveloped 
lands,  especially  in  situations  Vvhere  the 
land  use  goal  is  to  provide  wildlife 
habitat.  The  EPA  believed  the  Rennie- 
Farmer  method,  which  Ohio  proposes  to 
use  for  assessing  revegetation,  is 
adequate  for  percent  cover  only.  It 
suggests  that  the  Rennie-Farmer  method 
be  modified  to  provide  quantitative  data 
on  species  diversity  and  plant 
community  composition  by 
incorporating  assessment  of  plant 
species  (number  of  plants  per  species 
and  total  species  present)  at  each 
sample  point  along  the  transect.  The 
EPA  provided  an  example  of  how  it 
believed  the  restored  revegetation 
should  be  evaluated  and  monitored.  In 
the  example,  monitoring  reports  would 
be  required  according  to  a  schedule  in 
the  permit.  These  reports  would  iderffffy 
the  criteria  for  evaluation  and  the 
perfonnance  standards  to  be  met.  For 
each  habitat  type,  they  would  include 
the  success  achieved  for  critical 
evaluation  parameters,  and  plans  for 
remedial  measures  if  the  standard  is  not 
being  met.  The  EPA  recommended  that 
the  reports,  at  a  minimum,  address 
critical  species,  undesirable  species, 
percent  cover,  species  richness,  species 
quality,  and  planting  success.  The  EPA 
described  each  of  these  parameters  and 
suggested  that  evaluations  be  done  at 
the  end  of  three  and  five  years  after 
initial  planting. 

The  Director  agrees  that  many  of 
EPA's  suggestions  have  technical  merit. 
However,  nothing  in  SMCRA  or  the 
Federal  rules  requires  quantitative 
evaluation  of  species  diversity. 
Therefore,  the  Director  does  not  believe 
it  would  be  appropriate  to  require  Ohio 
to  adopt  a  numerical  standard  for 
diversity.  As  previously  stated  in 
finding  16.  he  is  requiring  the  DOR.  in 
consultation  with  the  DOW,  to  submit 


methods  for  evaluating  diversity,  which 
may  or  not  include  quantitative 
measures.  Such  an  evaluation  or 
diversity  is  expected  to  take  into 
account  species  richness  (number  of 
species  and  their  relative  importance) 
and  structural  diversity  (patchinessand 
vertical  distribution  of  plants). 

The  SCS  suggested  that  traditional 
land  use  designations  such  as  wildlife 
habitat  or  woodland  are  better  than  the 
proposed  "undeveloped  land" 
postmining  land  use  (Administrative 
Record  No.  OH-1701).  Upon  further 
inquiry  by  OSM,  it  expressed  the  belief 
that  it  was  advisable  to  assign  a 
"beneficial"  use  to  rer  laimed  areas 
rather  than  to  establish  idle  land  as  a 
reclamation  goal.  In  response,  the 
Director  notes  that  as  indicated  in 
finding  16,  undeveloped  land  has 
ecological  benefits.  Nothing  in  SMCR.\ 
or  the  State  or  Federal  regulations 
authorizes  substandard  reclamation  of 
these  sites.  To  the  contrary,  they  must 
be  reclaimed  to  conditions  that  are 
capable  of  supporting  all  the  ur,es  that 
they  are  capable  of  supporting  prior  to 
mining. 

SCS  also  commented  on  Policy/ 
Procedure  Directive,  Regulatory  94-2 
(page  3).  It  believed  that  the 
recommended  four  to  six  pounds  per 
acre  seeding  rate  for  Ladino  Clover  was 
extremely  high  and  may  result  in  too 
much  competition  with  other  species 
(Administrative  Record  No.  OH-1835). 
A  rate  of  one-half  to  one  pound  per  acre 
of  Ladino  Clover  was  suggested  as  more 
appropriate.  OSM  has  reviewed  the 
technical  literature  on  this  topic  and 
found  that  most  sources  recommend  a 
seeding  rate  of  three  pounds  per  acre 
when  Ladino  Clover  is  used  for  mined 
land  reclamation.  The  four  to  six 
pounds  proposed  by  Ohio  has  been 
approved  by  DOW  and  is  within 
reasonable  limits. 

The  State  Historic  Preservation 
Officer  (SHPO)  commented  that 
information  obtained  during 
archaeological/architectural/historical 
surveys  of  proposed  permit  areas  may 
■be  useful  in  determining  premining  land 
use  for  undeveloped  land  (OAC 
1501:13-9-17(8))  (Administrative 
Record  No.  QH-1713).  The  Director  has 
forwarded  this  comment  to  the  State  for 
consideration,  but  he  finds  that  it  has  no 
bearing  on  whether  the  amendment  can 
or  cannot  be  approved  under  30  CFR 
732.17. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Ohio  on 
May  1, 1992,  and  June  11. 1993.  and 
revised  on  January  12. 1993.  and 
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October  21, 1993.  As  noted  in  findings 
3A.  13. 16.  and  17,  Ohio  is  required  to 
revise  its  program  to  require  the 
evaluation  of  diversity  and  other 
revegetation  success  standards  during 
final  bond  release  inspection  and  to 
provide  documentation  that  it  has 
obtained  concurrence  from  the 
appropriate  State  agencies  for  the 
revegetation  success  standards  which 
apply  to  areas  with  commercial  forest 
and  recreation  as  the  proposed 
postmining  land  use.  As  noted  in 
finding  3B.  Ohio  is  required  to  revise  its 
proposed  formula  for  determining  the 
size  of  sample  needed  to  evaluate  the 
revegetation  success  of  trees  and  shrubs. 
The  existing  requirement  to  include  in 
the  Ohio  program  statistically  valid 
sampling  techniques  for  evaluating 
revegetation  success  is  being  removed 
because  Ohio  has  fulfilled  this 
requirement  by  including  the  document 
"Guidelines  for  Evaluating  Revegetation 
Success"  in  tlie  State  program. 

The  Federal  regulations  at  30  CFR 
Part  935  codifying  decisions  concerning 
the  Ohio  program  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
exf)edite  the  State  program  amendment 
process  and  to  encourage  States  to 
conform  their  programs  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCR.\. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  a  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved 
programs.  In  the  oversight  of  the  Ohio 
program,  the  Director  will  recognize 
only  the  approved  program,  together 
with  any  consistent  implementing 
policies,  directives  and  other  materials, 
and  will  require  the  enforcement  by 
Ohio  of  such  provisions. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  final  rule  is  exempt  from  review 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 

Executive  Order  12776 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 


has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.15  and 
732.17(h)(10),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  Parts  730, 
731,  and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332(2)(C). 

Papenvork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  und^  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subiects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 


Dated;  April  21,  1994. 

Alfred  E.  Whilehouse, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  935-OHIO 

1.  The  authority  citation  for  part  935 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  ef  seq. 

2.  Section  935.15  is  amended  by 
adding  new  paragraph  (qqq)  to  read  as 
follows: 

Section  935. 1 5    Approval  of  Begulatory 
Program  Amendijrents 

*        *        »        *        • 

(qqq)  The  following  amendment 
(program  amendment  25R  and  56R) 
pertaining  to  the  Ohio  regulatorj- 
program,  as  submitted  to  OSM  on  May 
1,  1992,  and  June  11,  1993.  and  revised 
on  January  12.  1993,  and  October  21, 
1993,  is  approved,  effective  May  2, 
1994. 

(1)  Revisions  to  OAC  1501:13-1- 
06(E)(2)(g),  Land  Use  Change;  OAC 
1501:13-9-15,  Revegetation:  and  OAC 
1501:13-9-1 7(B),  Postmining  Use  of 
Land; 

(2)  Ohio  Department  of  Natural 
Resources  Guidelines  for  Evaluating 
Revegetation  Success;  and 

(3)  Division  of  Reclamation  Policy/ 
Procedure  Directive,  Regulatory  94-2, 
Planting  Plans  for  Undeveloped  Land. 

3.  Section  935.16  is  revised  to  read  as 
follows: 

Section  935.16    Required  Regulatory 
Program  Amendments 

(a)  By  July  1,  1994,  Ohio  shall  submit 
either  a  proposed  amendment  or  a 
description  of  an  amendment  to  be 
proposed,  together  with  a  timetable  for 
adoption,  to  revise  the  document 
"Guidelines  for  Evaluating  Revegetation 
Success"  to  require  that  diversity, 
erosion  control,  and  other  applicable 
requirements  of  OAC  1501:13-9-15  (B) 
and  (C)  be  evaluated  based  on  identified 
methodologies  at  the  time  of  final  bond 
release  and  that  the  formula  used  to 
determine  the  size  of  sample  needed  to 
evaluate  the  success  of  tree  and  shrub 
plantings  be  revised  in  accordance  with 
the  Director's  January  14, 1994,  letter  to 
Ohio.  Consistent  with  OAC  1501:13-9- 
15(K)(3),  Ohio  also  needs  to  submit 
documentation  that  it  has  consulted 
with  and  obtained  the  approval  of  the 
Ohio  Division  of  Wildlife  or  other 
responsible  agency  for  the  methods  to 
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be  used  to  evaluate  diversity  at  the  time 
of  final  bond  release, 
(b)  [Reserved) 

IFR  Doc.  94-10237  Filed  4-29-94;  8:45  ami 
ULUNO  CODE  4310-09-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  712  and  716 
[OPPTS-82041B;  FRL-^77»-7J 

Preliminary  Assessment  Information 
and  Health  and  Safety  Data  Reporting; 
Removal  of  Chemicals 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  final  rule  removes  two 
chemicals  from  a  final  rule  published  in 
the  Federal  Register  of  February  9, 
1994.  Diethyl  phthalate  and  methyl 
methacrylate  were  included  in  the 
category  "OSHA  Chemicals  in  Need  of 
Dermal  Absorption  Testing"  in  two 
model  information-gathering  rules:  the 
Toxic  Substances  Control  Aci  (TSCA) 
sedion  8(a)  Preliminary  Assessment 
Information  Rule  (PAIR)  and  the  TSCA 
section  8(d)  Health  and  Safety  Data 
Reporting  Rule.  Since  that  time, 
however,  the  Interagency  Testing 
Committee  (ITC)  has  received  dermal 
absorption  data  which  meets  their 
needs.  This  rule  removes  diethyl 
phthalate  (CAS  No.  84-66-2)  and 
methyl  methacrylate  (CAS  No.  80-62-6) 
from  the  TSCA  section  8(a)  information 
gathering  rule  and  diethyl  phthalate 
from  the  section  8(d)  health  and  safety 
data  reporting  rule. 

DATES:  This  rule  will  bt^come  effective 
on  May  2.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Director.  TSCA 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St..  SW.,  rm.  E-543. 
Washington.  DC  20460.  Telephone; 
(202)  554-1404,  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  9, 1994  (59 
FR  5956).  EPA  issued  a  final  rule  which 
added  chemicals  designated  by  the  ITC 
to  two  model  information-gathering 
rules:  the  Toxic  Substances  Control  Act 
(TSCA)  section  8(a)  Preliminary 
Assessment  Information  Rule  (PAIR)  (40 


CFR  part  712)  and  the  TSCA  section 
8(d)  Health  and  Safety  Data  Reporting 
Rule  (40  CFR  part  716).  This  rule 
designated  a  group  of  chemicals  of 
regulatory  interest  to  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  for  dermal  absorption  testing. 
Diethyl  phthalate  and  methyl 
methacrylate  were  included  in  this 
group  of  chemicals.  Since  the 
publication  of  that  final  rule,  the  ITC 
received  dermal  absorption  rate  data  for 
these  two  chemicals  which  was 
reviewed  by  OSHA  and  found  adequate 
to  meet  their  dermal  absorption  rate 
data  needs.  Because  the  ITC  no  longer 
believes  that  dermal  absorption  data  is 
necessary  for  these  two  chemicals,  these 
chemicals  are  being  removed  from  the 
sections  8(a)  and  8(d)  reporting 
requirements  that  were  imposed  via  the 
rule  published  in  the  Federal  Register 
of  February  9, 1994.  Because  substances 
are  added  to  the  rules  based  solely  on 
the  rrC's  designation  and  without  any 
public  participation,  where  ITC  believes 
a  substance  should  be  removed  from  the 
rule.  EPA  finds  that  public  participation 
in  the  removal  of  such  substance  is 
unnecessary.  EPA  is  making  this  rule 
which  reduces  a  regulatory  ourden 
immediately  effective  in  order  to  relieve 
the  regulated  community  of  the 
obligation  to  report  on  these  substances 
on  May  10, 1994. 

List  of  Subjects  in  40  CFR  Parts  712  and 
716 

Environmental  protection.  Chemicals. 
Hazardous  substances.  Health  and  safety 
data.  Recordkeeping  and  reporting 
requirements.  . 

Dated:  April  22,  1994. 
Charles  M.  Auer. 

Dimctor.  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

Therefore.  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  712— {AMENDED] 

1.  In  part  712: 

a.  The  authority  citation  for  part  712 
continues  to  read  as  follows: 

Authority:  15  IJ.S.C  2607(a). 

§712.30  [Amended] 

b.  In  §  712.30(x),  by  removing  under 
the  category  "OSHA  Chemicals  in  Need 
of  Dermal  Absorption  Testing"  the 
entire  entries  for  CAS  Numbers  •"80-62- 
6"  and  "84-66-2". 


PART  716— {AMENDED] 

2.  In  part  716: 

a.  The  authority  citation  for  part  716 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607(d). 

§716.120  {Amended] 

b.  In  §  716.120(d).  by  removing  under 
the  category  "OSHA  Chemicals  in  Need 
of  Dermal  Absorption  Testing"  the 
entire  entry  for  "Diethyl  phthalate". 

IFR  Doc  94-10316  Filed  4-29-94;  8:45  am) 

BILLINQCOOC  S56O-60-F 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  302-11 
[FTR  Amendment  35] 
RIN  3090-VVE98 

Federal  Travel  Regulation;  Relocation 
Income  Tax  (RIT)  Allowance  Tax 
Tables;  Correction 

AGENCY:  Federal  Supply  Service.  GSA. 
ACTJON:  Final  rule;  correction. 


SUMMARY:  This  action  corrects  errors  in 
a  document  amending  the  Federal 
Travel  Regulation  which  was  published 
March  9. 1994  (59  FR  10997).  This 
correction  modifies  the  relocation 
income  tax  (RIT)  allowance  tax  tables  to 
reflect  retroactive  changes  to  Federal 
income  tax  rates  made  by  the  Omnibus 
Budget  Reconciliation  Act  of  1993  (Pub. 
L  103-66.  August  10. 1993). 
DATES:  This  final  rule  is  effective 
January  1, 1994,  and  applies  to  RIT 
allowance  payments  made  on  or  after 
January  1,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Clauson.  Transportation 
Management  Division  (FBX). 
Washington.  DC  20406,  telephone  703- 
305-5745. 

Accordingly,  the  following  correction 
is  made  to  FR  Doc.  94-5448  in  the  issue 
of  March  9.  1994.  on  page  10997.  under 
Appendix  A  to  Part  302-11— Federal 
Tax  Tables  for  RTF  Allowance,  in  the 
table  entitled  "Federal  Marginal  Tax 
Rates  by  Earned  Income  Level  and 
Filing  Status— Tax  Year  1993". 

1.  The  table  is  correctly  Added  to  read 
as  follows: 


Appendix  A  to  Part  302-11— Federal  Tax  Tables  for  RIT  AaowANCE 
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Federal  Marginal  Tax  Rates  by  Earned  Income  Level  and  Fiung  Status— Tax  Year  1993 

The  following  table  is  to  be  used  to  detennine  the  Federal  marginal  tax  rate  for  Year  1  for  computation  of  the 
RTT  allowance  as  prescribed  in  §302-1 1.8(e)(1).  This  table  is  to  be  used  for  employees  whose  Year  1  occiured  during 
calendar  year  1993. 


Marginal  tax  rate  (per- 
cent) 

Singte  taxpayer 

Heads  ot  househcld 

Married  filing  jotntty/qualify- 
ing  wKJows  arxj  widowers 

Married  fihng  separately 

Over 

But  not  over 

Over 

But  rwt  over 

Over 

Over 

But  no\  over 

But  not  over 

15  

28  _ _ 

31  _ 

36  _ 

39  6                           _ 

S  6.253 

29.075 

65.032 

1^.204 

275,043 

S  29.075 

65,032 

135,204 

275.043 

$11,181 

41.832 

96209 

151.017 

270^00 

S41.832 

96.209 

151.017 

270.700 

A 

$15,153 
53,837 
112.456 
167,399 
276,908 

$53,837 
112.456 
167.399 
276.908 

$  7.677 
27,035 
55,674 
87.1.53 

146.600 

527,035 
55.674 
87.153 

146.600 

/*• 

>, 

Dated;  April  21,  1994. 
Larry  A.  Tucker, 

Chief.  Regulatory  Policy  Branch. 
^  IFR  Doc.  94-10234  Filed  4-29-94;  8:45  ami 

BILLING  COOE  6820-24-F 


48  CFR  Part  533 

[APD  2800. 12A,  CHGE  53] 

General  Services  Administration 
Acquisition  Regulation;  Implement 
Revision  to  General  Services 
Administration  Board  of  Contract 
Appeals  Rules  of  Procedure 

AGENCY:  Office  of  Acquisition  Policy. 

GSA. 

action:  Final  rule. 

SUMMARY:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  is  amended  to  implement 
changes  to  the  GSA  Board  of  Contract 
Appeals  Rules.  The  changes  took  effect 
on  January  3, 1994.  Accordingly,  to 
preclude  any  potential  delays,  the  GSAR 
is  being  modified  to  be  consistent  with 
the  new  requirements  in  the  GSBCA 
Rules  of  Procedure. 
EFFECTIVE  DATE:  May  2,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fxlward  J.  McAndrew.  Office  of  GSA 
Acquisition  Policy,  (202)  501-1224. 

SUPPLEMENTARY  INFORMATION: 

A.  Public  Comments 

Public  comments  are  not  being  sought 
because  the  rule  implements  the  GSBCA 
Rules  of  Procedure  which  were  subject 
to  the  public  comment  process. 

B.  ExecDtive  Order  12866 

This  rule  was  not  submitted  to  or 
approved  by  the  Office  of  Management 
and  Budget  becau.se  it  is  not  considered 
to  be  a  significant  rule  as  defined  in 
Executive  Order  12866. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule  becau.se  this  rule 


was  not  requii 
public  commi 


to  be  published  for 
it  in  the  Federal  Register. 


D.  Paperwork  Keduction  Act 

This  rule  does^t  contain 
information  colleciicn  requirements  that 
require  the  approval\f  OMB  under  the 
Paperwork  ReductionT^ct  (44  U.S.C. 
3501  et  seq). 

List  of  Subjects  in  48  CFR  Part  533 

Government  procurement. 
Accordingly.  48  CFR  part  533  is 
amended  to  read  as  follows: 

PART  53J-PROTESTS,  DISPUTES. 
AND  APPEALS 

1.  The  authority  citation  for  48  CFR 
Part  533  continues  to  read  as  follows: 

Authority:  40  U.S.Q  486(c). 

2.  Section  533.105  is  amended  by 
republishing  paragraphs  (a)  and  (a)(1). 
introductory  text,  and  by  revising 
paragraphs  (a)(l)(iii).  (a)(2)  and  (a)(4)  to 
read  as  follows: 

533.105    Protcsst  to  QSBCA. 

*         •         •         •         • 

(a)  Notification  procedure.  After 
receiving  a  protest,  the  contracting 
officer  shall  notify  the  following: 

(1)  All  firms  solicited,  or  those  who 
have  submitted  sealed  bids  or  offers  if 
the  protest  is  filed  after  the  closing  date 
of  the  solicitation,  and  the  appropriate 
delegating  official  in  the  Information 
Resources  Management  Service.  When 
giving  such  notification,  the  contracting 
officer  should  follow  these  procedures: 

(iii)  Use  the  following  format: 
Name  (Officer.  Managing  Agent,  or 

person  who  signed  offer) 
Address 

A  protest  concerning  Solicitation  No. 

has  been  filed  with  the 

General  Services  Administration  Board 
of  Contract  Appeals  (GSBCA).  The 
protest  was  filed  by  (Insert  the  name 
and  address  of  the  protester  and  the 
name  of  the  person  signing  the  protest.) 


on  (Date).  The  protest  has  been 
purportedly  filed  pursuant  to  Sc(.1ion 
2713  of  the  Competition  in  Contracting 
Act.  Pub.  L.  98-369.  Copies  of  the 
protest  may  be  obtained  from  the  Office 
of  the  Clerk  of  the  GSBCA.  18th  and  F 
Streets  NW.  Washington.  DC  20405.  or 
from  the  contracting  officer. 
Contracting  Officer's  signature 

(2)  The  agency  on  whose  behalf  GSA 
is  making  the  procurement,  if  any.  A 
copy  of  the  protest  complaint,  including 
all  attachments,  must  be  forwarded  to 
the  agency  by  appropriate  means  to 
ensure  next  day  delivery  to  both  the 
requiring  office  and  the  agency's  legal 
office. 


(4)  The  Board,  through  assigned 
counsel,  within  3  workdays  after  the 
date  of  filing  with  the  GSBCA,  that  the 
notices  described  in  paragraphs  (a)(1) 
and  (2")  has  been  given.  Written 
confirmation  of  notice  and  a  listing  of 
all  persons  and  agencies  receiving 
notice  must  be  provided. 
***** 

3.  Section  553.7103-1  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(4)  to 
rend  as  follows: 

533.7103-1     Preparation  of  appeals  file. 

•  *         «         •         * 

(b)  Content  of  appeal  file. 

(1)  Each  appeal  file  must  be 
assembled  in  a  looseleaf  binder.  A 
gummed  label  (NSN  7510-00-264- 
5460)  must  be  used  on  top  of  the 
looseleaf  binder  to  identify  tlie  case  by 
ccntrjctor.  contract  number  and  docket 
number. 

*  *        •        •        * 

(4)  Each  appeal  file  must  contain 
division  sheets  separating  the  different 
documents  listed  in  the  "Index  of 
Exhibits."  Division  .sheets  must  be 
tabbed  and  numbered  consecutively 
commencing  with  number  one,  in  whole 
Arabic  numbers  (no  letters,  decimals,  or 
fractions),  and  continuously  from  each 
file  to  the  next  so  that  the  complete 
appeal  file  will  consist  of  one  set  of 
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c  )  isecutively  numbered  appeal  file 
eciibits.  In  addition,  the  pages  within 
tl  I  >  exhibit  shall  be  numbered 
o )  isecutively  unless  the  exhibit  already 
ig  paginated  in  a  logical  manner. 
Gpnsecutive  pagination  of  the  entire  file 
is  hot  required. 

*    ;      '•  •  •  • 

t)atod:  April  11.  1994. 
A  r^hur  E.  Ronkovich, 
A  :^ing  Associate  Administrator  for 
A  Zjuisition  Policv- 
IF  f ;  Doc.  94-10259  Filed  4-29-94;  8:45  a>ii| 

Bl  .1  .ING  CODE  6820-61-«fl 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1816, 1831,  and  1852 

Deviation  From  FAR  31.205-18 

AGENCY:  Office  of  Procurement, 
Pifocurement  Polit.y  Division,  Notional 
Aeronautics  and  Space  Administration 
(NASA). 

ACTION:  Interim  rule. 


SliMMARY:  This  rule  provides  a  class 
deviation  from  the  cost  principle  on 
independent  research  and  development 
(IR&D).  This  class  deviation  will  permit 
th3|co.sts  of  IR&D  effort  incurred  under 
a  cboperative  arrangement  with  NASA, 
tha  otherwise  would  have  been  allowed 
as|lR&D  had  there  been  no  cooperative 
arrangement,  to  be  used  as  the 
contractor's  contribution  under  the 
artangemenf  and  to  be  recoverable  as 
infiirect  co.sts.  The  intended  effect  of 
this  deviation  will  be  to  allow  NASA  to 
inp-ease  its  technology  transfer  efforts 
anjd  eliminate  barriers  to  technology 
deK'elopment  as  recommended  by  the 
President's  National  Performance 
Rejview. 

DATES:  Effective  Date:  This  regulation  is 
efibf-.tive  May  2, 1994. 

Comments:  Comments  must  be 
received  on  or  before  July  1,  1994. 
ADDRESSEES:  Submit  comments  to  Mr. 
Joseph  Le  Cren.  Prociu'ement  Analyst. 
Contract  Pricing  and  Finance  Division 
(Code  HC),  Office  of  Procurement, 
NASA  Headquarters,  Washington.  DC 
20546. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joseph  Le  Cren,  (202)  358-0444. 

SUPPLEMENTARY  INFORMATION: 

Background 

FAR  31.205-18  precludes  the 
allowability  of  costs  incurred  for 
independent  research  and  development 
(IR&D)  by  contractions  in  the 
performance  of  cooperative 
arrangements  entered  into  with  NASA 


on  a  cost-sharing  basis.  This  prohibition, 
reflects  a  policy  decision  which  NASA 
wishes  to  change.  NASA  proposes  a 
class  deviation  which  would  permit 
costs  contributed  by  a  contractor  under 
a  cost-sharing  cooperative  arrangement 
with  NASA  to  be  recoverable  as  indirect 
costs,  as  long  as  these  costs  would 
otherwise  have  been  allowed  as  IR&D 
had  there  been  no  cooperative 
arrange.ment.  The  deviation  is  needed  in 
order  for  NASA  to  increase  its 
technology  transfer  efforts  and  to 
eliminate  barriers  to  technology 
development  as  recommended  by  the 
National  Performance  Review  (NPR). 
The  NPR  has  recommended  that  NASA 
devote  10  lo  20  percent  of  its  budget  to 
partnerships  with  industn,.  This  target 
cannot  be  successfully  achieved  only 
through  contracts,  grants  and 
cooperative  agreements  with  nonprofit 
institutions.  Cooperative  arrangements 
with  industrial  firms  or  consortia  are 
viewed  as  the  most  streamlined  and 
efficient  way  to  accomplish  technology 
transfer  on  the  scale  envisioned  by  the 
NPR.  However,  this  is  hindered  because 
private  financing  may  not  be  adequate 
to  support  the  contractor  contributions 
lo  cooperative  arrangements.  A  barrier 
whose  elimination  could  significantly 
aid  in  achieving  NASA's  technology 
transfer  and  development  efforts  is  the 
current  prohibition  at  FAR  31.205-13. 
In  addition  to  increasing  the  transfer  of 
technology  by  NASA,  the  deviation  will 
also  achieve  uniformity  and  consistency 
with  other  federal  agencies  in  the 
treatment  of  similar  costs.  An  example 
of  this  is  the  Advanced  Research 
Projects  Agency  which,  under  the 
Technology  Reinvestment  Projects,  has 
entered  into  cooperative  arrangements 
which  permit  contractors  to  classify 
their  contribution  as  IR&D  and  to 
recover  those  same  costs  as  allowable 
indirect  costs;  the  same  result  NASA 
wishes  to  achieve. 

This  rule  is  to  be  effective  on  an 
interim  basis  due  to  there  being 
multiple  cooperative  agreements  which 
would  be  detrimentally  impacted  if  the 
rule  were  delayed. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  .small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  This  rule  does 
not  impose  any  reporting  or  record 
keeping  requirements  subject  to  the 
Paperwork  Reduction  Act. 


List  of  Subjects  in  48  CFR  Parts  1816, 
1831,  and  1852 

Government  procurement. 
Tom  Luedtke, 

Dfputy  Associate  Administrator  for 
Procurement. 

Accordingly,  48  CFR  parts  1816,  1831, 
an4  1852  are  amended  as  follows. 

1.  The  authority  citation  for  48  CFR 
parts  1816,  1831  and  1852  continues  to 
read  as  follows: 

Authority:  42  U.S.C  2473(t)(l). 
PART  1816— TYPES  OF  CONTRACTS 

2.  Section  1816.307-70  is  amended  by 
adding  paragraph  (h)  to  read  as  follows: 

1816.307-70    NASA  contract  cJauses. 

•  »  •         •         . 

(h)  The  contracting  officer  shall  insert 
the  dause  at  1852.216-89  in 
solicitations  and  contracts  in  which  the 
clause  at  (FAR)  48  CFR  52.216-7  is 
included  and  to  which  (FAR)  48  CFR 
part  31,  subpart  31.2  is  applicable 

PART  1831— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

3.  Section  1831.205-18  is  added  to 
read  as  follows: 

1831.205-18    Independent  research  and 
development  and  bid  and  proposal  costs. 

A  class  deviation  from  (FAR)  48  CFR 
31.205-18(e)  exists  to  permit  costs 
contributed  by  a  contractor  under  a 
cooperative  arrangement  with  NASA  to 
be  considered  as  allowable  IR&D  costs  if 
the  work  performed  would  have  been 
allowed  as  contractor  IR&D  had  there 
been  no  cooperative  arrangement. 

This  deviation  does  not  apply  to  costs 
contributed  by  the  contractor  under 
cost-sharing  contracts  described  in 
(FAR)  48  CFR  16.303  and  1816.303. 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Section  1852.216-89  is  added  to 
read  as  follows: 

1852.21 6-83    A!lowat>le  Cost  and  Payment 

As  prescribed  at  1816.307-70(d). 
insert  the  following  clause: 

Allowable  Cost  and  Payment  (April  1994) 

Allowable  costs  shall  be  determined  by  the 
contracting  officer  in  accordance  with 
1831.205-18  in  addition  to  the  provisions  of 
(FAR)  48  CFR  subpart  31.2. 
(End  of  clause) 

[FR  Doc.  94-10422  Filed  ♦-29-94;  8  45  am) 
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OEI»ARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  301 

(Docket  No.  931235-4107;  I.D.  120993A] 

Pacific  Halit>ut  Fisheries 

AGENCY:  National  Marine  Fisherios 
Ser\-ice  {?'IMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Final  rule  apd  approval  of  catch 
sharing  plan. 

SUMMARY:  The  Assistant  Administrator 
for  Fisheries.  NOAA,  (AA)  on  behalf  of 
the  International  Pacific  Halibut 
Commission  (IPHC),  publishes 
regulations  promulgated  by  tlie  IPHC 
and  approved  by  the  Secretary  of  State 
governing  the  Pacific  halibut  fishery. 
The  IPHC  regulations  are  intended  to 
enhance  the  conservation  of  Pacific 
halibut  stocks  in  order  to  help  rebuild 
and  su.stain  them  at  an  adequate  level  in 
the  northern  Pacific  CKjean  and  Bering 
Sea. 

The  AA  also  announces  the  approval 
of  the  1994  Catch  Sharing  Plan  (Plan)  to 
allocate  the  total  allowable  catch  (TAC) 
of  Pacific  halibut  between  treaty  Indian. 
non-Indian  commercial,  and  non-Indian 
sport  fishermen  off  the  coasts  of 
Washington.  Oregon,  and  Califcmia 
(IPHC  statistical  Area  2A).  Regulatio.ns 
necessary  to  achieve  the  spbrt  fi.sheries 
allocations  in  the  Plan  are  also 
published.  These  regulations  spetiify  tiie 
seasons,  quotas,  and  bag  limits  in  each 
of  the  sport  fishery  areas.  * 

EFFECTIVE  DATE:  May  1.  l'J94. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Pennoyer.  Regional  Director. 
NMFS.  Alaska  Region,  P.O.  Box  21668. 
Juneau.  AK  99802.  telephone  907-586- 
7221.  J.  Gar>-  Smith.  Acting  Regional 
Director.  NMFS,  Northwest  Region. 
7600  Sand  Point  Way  NE..  Bldg.  1. 
Seattle.  WA  98115.  telephone  206-526- 
6140;  or  Donald  McCaughran,  Executive 
Director.  IPHC,  P.O.  Box  5009. 
University  Station.  Seattle.  \V.-\  98105. 
telephone  206-624-1838. 
SUPPLEMENTARY  INF0RMATK3N:  The  IPHC 
under  the  Convention  between  the 
United  States  and  Canada  for  the 
Preservation  of  the  Halibut  Fisftery  of 
the  Northern  Pacific  Ocean  andj  Bering 
Sea  (signed  at  Ottawa.  Ontario,  on 
March  2. 1953).  as  amended  by  a 
Protocol  Amending  the  Convention 
(signed  at  Washington.  DC.  on  March 
29.  1979).  has  promulgated  new 
regulations  governing  the  Pacific  halibut 
fishery  in  1994.  The  regulations  have 


been  approved  by  the  Secretary  of  State 
of  the  United  States  with  the  exception 
of  IPHC  regulations  that  pertain  to 
domestic  allocation  in  Area  4B. 
Ri  gulations  allocating  catch  in  Area  4B 
have  been  developed  by  the  North 
Pacific  Fisher>'  Management  Council 
(NPFMC)  and.  if  approved  by  the  AA. 
will  take  effect  for  the  1994  fisher>'. 
Area  4B  allocative  regulations  were 
inappropriately  included  in  the  1994 
IPHC  regulations  and  therefore  were  not 
approved.  On  behalf  of  the  IPHC.  the 
approved  IPHC  regulations  are 
published  in  the  Federal  Register  to 
provide  notice  of  their  effet  tiveness, 
and  to  inform  persons  subject  to  the 
regulations  of  the  restrictions  and 
rk'quiremenls  appearing  therein. 

The  EPHC  held  its  ennua!  meeting  on 
January  24-27. 1994.  in  Bellevue.  WA. 
and  adopted  regulations  for  1994.  The 
substantive  changes  from  the  previous 
IPHC  res;ulations  (58  FR  17791.  April  6. 
1993)  include:  (1)  New  com.mercial 
catch  limits  and  fishing  seasons;  (2)  new 
tn^aty  Indian  halibut  catch  limits;  (3) 
new  sport  fishing  Hmits  in  Area  2A;  and 
(4)  new  regulations  that  require 
fishermen  and  processors  to  unload  nil 
fish  when  fishing  period  limits  are  in 
effect  and  to  record  these  landings  on 
state  fish  tickets.  The  1994  regulations 
also  continue  the  Area  4D-N 
experimental  fishery. 

Because  the  non-Indian  comniercial 
fishery  in  Area  2A  is  Ukely  to  exceed 
the  sub-quota  for  this  fishery  during  the 
first  10-hour  opening,  the  IPHC  will 
need  to  impose  ves.sel  trip  limits. 
However,  because  it  is  unL^ovvn  at  this 
time  how  many  vessels  might 
participate  in  the  Area  2A  fishery,  the 
IPHC  staff  will  determine  and  announce 
the  vessel  trip  limits  necessary  to  avoid 
exceeding  the  sub-quota  prior  to  the  July 
6  opening  when  better  information  is 
available  on  the  number  of  vessels  that 
may  participate  in  the  fishery. 

Section  5  of  the  Halibut  Art  (16  U.S.C. 
773c)  provides  that  the  Secretary  of 
Commerce  shall  have  general 
responsibility  to  cany-  out  the  Halibut 
Convention  (Convention)  between  the 
United  States  and  Canada,  and  that  the 
Secretary  shall  adopt  such  regulations 
as  may  he  necessary  to  carry  out  the 
purposes  and  objectives  of  the      "-;, 
Convention  and  the  Halibut  AcC-Tne 
Secretar>'s  authority  has  been  delegated 
to  the  A^\.  Section  5  of  the  Halibut  Art 
(16  U.S.C.  773c(c))  also  authorises  the 
regional  fishery  management  council 
having  authority  for  the  geographic  area 
concerned  to  develop  regulations 
governing  the  Pacific  halibut  catch  in 
U.S.  Convention  waters  that  are  in 
addition  to.  but  not  in  conflict  with, 
regulations  of  the  IPHC.  Pursuant  to  this 


authority.  NTvlFS  requested  the  Pacific 
and  North  Pacific  Fishery  Management 
Councils  to  allocate  halibut  catdfies 
should  such  allocation  be  neces.sary. 

At  its  January  1994  meeting,  the 
NPFMC  recommended  regulations  that 
would  enhance  fishing  opportunities  for 
vessels  that  land  their  total  annual  catch 
of  Pacific  halibut  within  Regulatory 
Area  4B.  These  regulations  would 
reserve  15  percent  of  the  Area  4B  catch 
limit  for  Pacific  halibut  fishing  periods 
scheduled  prior  to  August  15.  Vessels 
participating  in  these  Area  4B  fishing 
periods  v/ould  be  limited  to  a  maximum 
catch  of  10.000  pounds  (4.5  mlj  during 
each  fishing  period.  The  intended  effect 
of  these  measures  is  to  provide  'Nummer 
fishing  opportunities  for  smaller  vessels 
that  land  their  total  annual  Pacific 
halibut  catch  in  Area  4B.  These 
measures  would  not  apply  to  fishing 
periods  in  Area  4B  after  August  15. 

Thtise  Area  4B  regulations  will  be  the 
subject  of  a  separate  notice  of  proposed 
rulemaking.  The  AA  will  decide 
whether  to  approve  the  proposed 
allocation  after  consideration  of  public 
comment  on  the  proposed  rule.  If 
approved  by  the  AA.  final  regulations- 
implementing  the  15-percent  catch  limit 
reser\ation  and  the  fishing  period  lim.its 
will  be  published  at  §  301.7(f)  and 
§  .'JOi. 11(g).  respectively.  Therefore. 
these  psragraphs  are  reserved. 

The  NPFMC's  previous  allocation 
reconmendations  were  implemented  in 
regulations  published  at  53  FR  20327 
(June  3.  1988)  and  55  FR  23085  (June  6. 
1900).  have  been  adopted  by  the  IPHC. 
and  are  consolidated  and  renumbered  at 
§  301.11(h)  and  (i):  §  3C1.14(a).  (h).  (e). 
(0.  f^).  (h).  (i)  and  (j);  and  §301.17(i).  An 
additional  regulation  pertaining  to 
NPF.MC  allocation  recommendations 
was  originally  published  at  56  F'R  19617 
(April  29.  1991)  and  is  republished  at 
§  301.10(^g)  for  the  convenience  and 
info.rmation  of  the  public. 

The  Pacific  Fishery  Management 
Council  (PFMC)  has  prepared  catch 
sharing  plans  since  1988  to  allocate  the 
TAC  of  Pacific  halibut  between  treaty 
Indicfn,  non-Indian  commercial,  and 
non-Iru^an  sport  fisheries  in  Area  2.A  off 
WasluTtgnyi .  Oregon ,  and  California.  For 
1994.  tnfe'PFMC  recommended  a  two- 
prongedrSQjitingent  recommendation 
which:  (1)  Requests  that  the  IPHC 
calculate'50  percent  of  the  harvestable 
surplus  in  subarea  2A-1  and  manipulate 
the  non-Indian  commercial  fishery  so 
that  tlie  non-Indian  share  does  not 
exceed  50  percent  in  subarea  2A-1.  and 
that  the  non-Indian  allocation  should  be 
divided  among  sport  and  commercial 
fisheries  in  the  same  proportion  as  the 
1993  catch  shares;  or  (2)  if  IPHC  is 
unable  to  determine  the  harve.stable 
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surplus  In  subarea  2A-1.  then  the  non- 
Indian  commercial  fishery  be  moved 
south  of  subarea  2A-1  and  the 
allocations  among  treaty  Indian  and 
ncn-lndian  sport  and  commercial 
fisheries  would  be  the  same  as  in  1993 
(i.e..  Treaty  Indian  (25  percent).  non- 
Indian  commercial  (37.5  percent), 
Waslington  sport  (22.9  percent),  and 
Oregna'Califomia  sport  (14.6  percent). 
Thje  PFMC's  recommended  Plan  was 
disapproved  by  the  AA  because  it 
maintained  a  status  quo  treaty  Lidian 
alloqaftion,  or  set  a  treaty  Indian 
alloc^on based  on  the  ITHCs 
calculation  of  half  of  the  harvestnWe 
surplus  in  subarea  2A-1  that  would 
either  keep  the  tiibal  share  at  its  present 
25  percent  of  the  Area  2A  TAC.  or 
redub  it  to  20  percent  if  the  IPHC  used 
its  past  report  (IPHC  Scientific  Report 
Number  74)  to  estimate  the  distribution 
of  halibut  biomass  to  derive 
"harrestable  surplus"  in  subarea  2A-1 
The  AA  disapproved  only  that  portion 
of  the  PFMC's  recommended  allocation 
that  affected  Indian  fishing  rights  and 
harvest  in  area  2A-1.  That  portion  was 
disapproved  because  the  information  in 
the  record  did  not  establish  that  the 
recommendation  provided  the  tribes 
with  B  50-percent  allocation  of  the 
harvastable  surplus  of  halibut  that 
pass€(s  through  their  usual  and 
accustomed  fishing  area.  The  PFMC 
recommendations  pertaining  to 
allocations  within  the  non-Indian 
fisheries  were  included  in  the  proposed 
1994  Plan.  A  complete  discussion  of  the 
partial  disapproval  of  the  PFMC's 
reconsmendation  and  backLground  on  the 
development  of  the  1994  Plan  and  the 
prcp<ised  sport  fishing  regulations  was 
published  in  the  Federal  Register  on 
Deceihber  22,  1993,  (58  FR  67762)  with 
a  request  for  public  comments. 

The  1994  Plan  as  proposed  in  tlie 
Dt^certiber  22,  1993,  Federal  Register 
notic^,  was  approved  liecause  it 
provides  the  treaty  Indian  tribes  with  an 
allocation  that  is  consistent  with 
December  29.  1993.  order  issued  by  the 
U.S.  District  Court  for  tJie  Western 
Distriti  of  Washington.  Makah  Indian 
Tribe}*/.  B/omt?  et  ai  No.  C85-1505 
(W.D.|Wash.);  United  States  of  America 
et  ai  V.  State  of  Washington,  et  al..  Civil 
No.  9213-Phase  I.  subproceeding  No. 
92-1  (W.D.  Wash.)  and  implements  the 
remainder  of  die  PFMC's 
recommendations  on  allocations 
between  and  within  non-Indian 
fisheries  reduced  proportionately  to 
accommodate  the  35-percent  allocation 
to  the  tribes.  This  action  responds  to 
public  comments  on  the  proposed  Plan 
and  proposed  sport  regulations  and 
announces  approval  of  the  Plan  and 
final  sport  fishing  regulations. 


Comments  and  Responses  on  the 
Proposed  Rule  and  the  Catch  Sharine 
Plan  * 

Three  letters  of  comment  on  the 
proposed  rule  and  six  letters  of 
comment  on  the  proposed  1994  Plan 
were  received  from  the  Oregon  State 
Department  of  Fish  and  Wildlife, 
Washington  State  Department  of  Fish 
and  Wildlife,  representatives  of  the 
treaty  Indian  tribes,  and  non-Indian 
sport  and  commercial  users.  Three 
letters  expressed  support  for  the  Plan 
and  three  were  opposed.  The  comments 
are  summarized  below  with  responses. 

Comment  J:  Treaty  Indian 
representatives  agreed  with  the  35- 
percent  allocation  to  the  tribes  for  t594 
and  advised  that  the  tribal  estimate  for 
the  1993  ceremonial  and  subsistence 
(CAS)  fisher}'  for  all  12  tribes  was  15.798 
pounds.  For  1994,  the  tribes  requested 
that  16.000  pounds  be  used  in  the  Plan 
as  the  C&S  fishery  estimate. 

Response.  The  1994  Plan  and  the 
IPHC  implementing  regulations  were 
revised  to  use  16,000  pounds  (7.3  ml)  as 
the  tribal  estimate  for  1994. 

Comment  2:  Oregon  representatives 
end  users  recommended  adoption  of  the 
PFfvIC's  recommendation  because  the 
proposed  Plan  would  establish  a 
disproportionate  har^-est  in  the  northern 
area  of  Area  2A.  which  is  not  consistent 
with  scientific  information  on  biomass 
distribution  end  could  be  detri.mental  to 
the  halibut  stock. 

Response.  The  Secretary  disapproved 
only  that  portion  of  the  PFMC's 
recommended  allocation  scheme  that 
affected  treaty  Indian  fishing  rights, 
because  it  did  not  provide  the  tribes 
with  a  50-percent  allocation  of  the 
harvestable  surplus  of  halibut  that 
passes  through  subarea  2A-1  (the  treaty 
Indian  tribes  usual  and  accustomed 
fishing  area).  In  Makah  v.  Brown,  the 
U.S.  Government  argued  that  harvests 
should  be  proportionate  to  biomass 
based  on  the  IPHC  management 
philosophy  and  on  IPHC  Report  No.  74. 
However,  this  argument  was  rejected 
The  tribes  presented  statistics  showing 
that  70  percent  of  the  Area  2A  harvest 
has  come  from  subarea  2A-1  for  20 
years,  without  apparent  detriment  to  the 
stock.  Although  the  IPHC  recently  stated 
that  overfishing  may  be  occurring  in 
Area  2A,  the  IPHC  statement  applies  to 
the  entire  area,  not  to  just  subarea  2A- 
1,  and  past  IPHC  scientific  reports  have 
not  concluded  that  the  higher  removals 
in  subarea  2A-1  are  a  conservation 
issue.  Given  that  there  is  not  a  clearly 
demonstrated  conservation  basis  in  the 
record  for  reducing  the  removals  (70 
percent  of  TAC)  in  the  tribe's  usual  and 
accustomed  fishing  area  (subarea  2A-1) 


at  this  time,  and  given  their  treaty  right 
to  50  percent,  the  AA  determined  that 
35  percent  of  the  Area  2A  TAC  should 
be  allocated  to  the  treaty  Indian  tribes 
in  1994. 

Comment  3:  One  commenter  felt  that 
the  PFMC's  recommendation  should  not 
be  overturned  because  it  was  based  on 
an  established  open  public  process 
based  on  well-debated  decisions  and 
scientific  input. 

Response:  Only  that  portion  of  the 
PFMC  recommendation  pertaining  to 
the  allocation  to  treaty  Indian  tribes  was 
overturned,  because  it  was  not 
consistent  with  the  U.S.  District  Court 
order.  When  the  PFMC  was  considering 
the  allocation  to  the  tribes  during  its 
public  meeting,  the  PFMC  was  advised 
by  U.S.  government  representatives  at 
the  PFMC's  public  meeting  (prior  to  its 
vote)  that  a  recommendation  to  reduce 
the  hanests  in  subarea  2A-1  in  order  to 
reduce  the  tribal  share  was  likely  to  be 
dis.ipproved  by  the  AA. 

Comment  4.  Oregon  representatives 
and  users  commented  that  the  proposed 
Plan  establishes  an  inequitable 
opportunity  to  han-est  halibut  by  all 
users  in  Aroa  2A  and  discriminates 
between  residents  of  different  states  by 
setting  a  disproportionate  allocation  in 
subarea  2A-1  (the  treaty  L^dian  tribes' 
usual  and  accustomed  fishing  grounds), 
thereby  preventing  equitable  use  of 
available  biomass  in  Oregon. 

/ie.<:ponse;  This  allocation  provides 
recognition  of  treaty  Indian  fishing 
rights  and  does  not  restrict  the  location 
of  the  non-Indian  commercial  fishery, 
and  therefore  does  not  discriminate 
between  residents  of  diffeo^nt  states. 

Comment  5:  Oregon  raised  concerns 
about  institutionalizing  the  halibut 
harvest  disproportionately  in  a  small 
area. 

Response:  The  Plan  is  for  199 1  only; 
allocations  for  1995  and  b^ond  could 
be  different  than  the  1994  Plan.  Any 
pro|>osal  to  reduce  the  tribal  allocation 
below  35  percent  of  the  Area  2A  TAC 
must  be  supported  by  credible 
information  that  there  is  a  conservation 
necessity  to  reduce  the  amount  of 
harvest  coming  out  of  subarea  2A-1 ;  a 
proposal  to  shift  the  non-Indian  harvest 
would  not  have  to  meet  the 
conservation  necessity  test. 

Comment  6:  Representatives  of  the 
inside  tribes  commented  that  the 
proposed  Plan  is  inconsistent  in  its 
ollocation  of  treaty  Indian  and  non- 
Indian  harvests  in  Puget  Sound  in  that 
the  sport  fisheries  have  separate  sub- 
quotas  for  inside  waters  (Puget  Sound), 
while  no  equal  sub-quota  is  established 
for  the  Puget  Sound  tribes. 

Response:  Consistent  with  the  U.S. 
Di.strict  Court  order,  the  Plan  only 
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addresses  the  alIcx:ation  to  treaty  Indian 
tribes  in  subarea  2A-1  and  does  not 
consider  intertribal  allocation  issues. 

Comment  7:  Tribal  representatives 
commented  that  the  72-hour  restriction 
on  the  use  of  setline  gear  prior  to  a 
halibut  fishing  period  should  not  apply 
to  treaty  Indian  fishing  as  it  is  not 
necessary  for  regulating  the  treaty 
Indian  fisheries. 

Response:  This  comment  pertains  to 
IPHC  regulations,  rather  than  the  Plan. 
U.S.  Government  representatives  did 
raise  this  issue  with  the  IPHC  and  the 
application  of  the  72-hour  restriction  on 
treaty  Indian  fishing  was  removed  by 
IPHC. 

Comment  8:  The  Washington  State 
Department  of  Fish  and  Wildlife 
(WDFW).  in  consultation  with 
Washington  anglers  and  IPHC  staff,  had 
two  recommendations  on  the  sport 
fishing  regulations  to  account  for  the 
decrease  in  TAG  fi-om  1993.  WDFW 
recommends  that  the  Puget  Sound  sport 
fishery  season  be  open  May  2  to  July  5; 
and  that  the  area  between  Queets  River 
and  Cape  Falcon  have  a  2-day  season  on 
June  2  and  Jiuie  9. 

Response:  The  WDFW 
recommendations  are  within  the 
PFMC's  allocation  objectives  for 
Washington  sport  fisheries  in  1994  as 
described  in  the  Plan,  and  are  necessary 
because  of  the  revised  sub-quotas  in 
these  areas  (due  to  lowered  TAC). 
Therefore,  the  proposed  regulations  at 
§  301.21(d)(2)  (i)  and  (iii)  were  revised 
to  reflect  these  revised  seasons  that  are 
intended  to  achieve  the  allocations  in 
these  sport  fishery  areas.  The  IPHC  has 
concurred  that  projected  catch  for  these 
seasons  is  within  the  sub-quotas  for 
these  areas. 

Ccmm.ent  9:  A  Washington  sport  user 
statad  that  the  one-fish  bag  limit  in  the 
Washington  north  coastal  area  sport 
fishery  is  not  adequate,  given  the 
expense  to  travel  to  the  north  coast  area. 

Response:  The  one-fish  bag  limit  was 
recommended  by  tha  PF^C  to  extend 
the  fishing  season  in  this  area  to 
maximize  angler  participation. 

Comment  1 0:  A  Washington  sport 
user  commented  that  the  Washington 
north  coastal  area  sport  fishery  opening 
date  should  be  delayed  by  1  month  to 
make  the  fishery  more  safely  accessible 
by  small  boats. 

Response:  This  area  has  traditionally 
opened  in  early  May.  as  there  is  little 
other  angler  opportunity  at  this  time  of 
year.  In  prior  years,  when  the  sub-quota 
in  this  area  was  higher,  a  second  season 
was  set  in  July  when  more  small  vessels 
participate  in  the  fishery.  However, 
because  quotas  are  no  longer  sufficient 
to  have  two  seasons,  the  PFMC 
recommended  a  single  opening  that 


would  extend  as  long  as  quota  was 
available.  NMFS  agrees  with  the  PFMC 
recommendation  to  maximize  angler 
access  and  therefore  the  proposed  May 
3  opening  was  retained  in  the  final  rule. 

Comment  11:  A  Washington  sport 
user  was  opposed  to  the  proposed 
closure  south  of  Cape  Flatter>'  in  the 
Washington  north  coast  sport  fisher>'. 
because  it  prevented  user  access  to 
productive  grounds. 

Response:  The  closed  area  was 
recommended  by  the  PFMC,  based  on 
input  from  WDF\V,  because  the  halibut 
caught  in  this  area  in  1993  were  much 
larger  than  the  average  fish  in  the  north 
coast  area  and  caused  the  sub-quota  in 
this  area  to  be  achieved  mu(  h  sooner 
than  anficij;ated.  NMFS  concurs  with 
the  PFKU  s  abjective  in  recommending 
closing  this  area  to  extend  fishing 
opportunity  as  long  as  possible,  and 
since  other  areas  that  are  close  to  port 
are  still  available  for  fishing.  NMFS  has 
approved  the  closed  area  in  the  final 
sport  regulations. 

Accordingly,  the  proposed  1994  Plan 
and  proposed  regulations  at 
§  301.21(d)(2)  have  been  modified  as 
described  in  the  responses  to  comments. 
Specific  regulations  implementing 
portions  of  the  1994  Plan  were  adopted 
by  the  IPHC  and  are  published  herein. 
N^FS  has  implemented  the  sport 
fishery  portion  of  the  Plan,  as  applied  to 
the  Area  2A  TAC,  in  §  301.21(d)  of  these 
regulations.  A  regulation  published  at 
58  FR  17791  (April  6. 1993)  that 
describes  the  fishing  area  of  the  treaty 
Indian  tribes  at  §  301.20(j)  is 
renumbered  and  republished  at 
§301.20(1).  Additional  regulations 
originally  published  at  58  FR  17791 
(April  6,  1993)  pertaining  to  flexible 
Inseason  management  provisions  for 
Area  2A  sport  fisheries  are  republished 
at  §  301.21(d)(3)  and  (d)(5)  for  the 
convenience  and  information  of  the 
public.  The  final  approved  1994  Plan  for 
Pacific  halibut  in  Area  2A  is  as  follows. 

1994  Catch  Sharing  Plan 

The  1994  Plan  allocates  35  percent  of 
the  Area  2A  TAC  to  Washington  treaty 
Indian  tribes  in  subarea  2A-1,  and  65 
percent  to  non-Indian  fisheries  in  Area 
2A.  The  allocation  to  non-Indian 
fisheries  is  divided  50  percent  to 
commercial  users  and  50  percent  to 
sport  users.  The  sport  allocation  is 
further  divided  61  percent  to  areas  off 
Washington  and  39  percent  to  areas  off 
Oregon  and  California.  The  sport 
fisheries  are  divided  into  geographic 
areas,  each  having  separate  seasons, 
quotas,  bag  limits,  and  other 
restrictions.  The  Washington  sport 
allocation  applies  to  the  coastal  and 
inland  waters  off  Washington,  as  well  as 


waters  off  the  coast  of  Oregon  north  of 
Cape  Falcon.  The  Oregon  sport 
allocation  applies  to  waters  off  Oregon 
south  of  Cape  Falcon  and  includes  the 
Cahfomia  coast.  The  allocations  are 
distributed  as  sub-quotas  to  ensure  that 
any  overage  or  underage  by  any  one  user 
group  will  not  affect  achievement  of  the 
allocation  of  TAC  for  other  user  groups. 
The  Area  2A  TAC  of  550,000  pounds 
(249.5  mt)  is  distributed  as  sub-quotas 
between  users  as  follows: 
Treaty  Indian  sub-  192,500  pounds 


quota. 

Non-Indian  Cx)ninier- 
cial  sub-quota. 

Washington  Sport 
sub-quota. 

Oregon  Sport  sub- 
quota. 

Total  


(87.3  mt) 
178.750  pounds 

(81.1  mt) 
109.037  pounds 

(43.5  mt) 
69.713  pounds  (31  6 

mt) 

550,000  pounds 
(249.5  mt) 

The  specific  allocative  measures  in 
the  treaty  Indian.  non-Indian 
commercial,  and  non-Indian  sport 
fisheries  in  Area  2A  are  described 
below. 

Treaty  Indian  Fisheries 

Thirty-five  percent  of  the  Area  2A 
TAC  is  allocated  to  12  treaty  Indian 
tribes  in  subarea  2A-1.  which  includes 
that  portion  of  Area  2A  north  of  Point 
Chehalis.  WA  (46''53'18"  N.  laUtude) 
and  east  of  125''44'00"  W.  longitude 
(defined  in  50  CFR  301.20(c)).  The 
treaty  Indian  allocation  is  to  provide  for 
a  tribal  commercial  fishery  and  a  C&S 
fishery.  These  two  fisheries  are  to  be 
managed  separately;  any  overages  in  the 
commercial  fishery  will  not  affect  the 
C&S  fishery.  The  commercial  fishery 
will  be  managed  to  achieve  an 
estabhshed  sub-quota,  while  the  C&S 
fishery  will  be  managed  for  a  year-round 
season.  The  tribal  C&S  fishery 
commenced  on  January  1  and  continues 
year-round  through  December  31.  No 
size  or  bag  limits  apply  to  the  C&S 
fishery,  except  that  when  the  tribal 
commercial  fishery  is  closed,  treaty 
Indians  may  take  and  retain  not  more 
than  two  halibut  per  person  per  day. 
The  tribal  estimate  of  C&S  catch  for  the 
year-round  fishery  in  1993  was  about 
16.000  pounds  (7.3  mt).  and  It  is 
expected  that  1994  will  be  the  same. 
Based  on  this  expectation,  the  tribal 
commercial  fishery  will  have  a  sub- 
quota  of  176.500  pounds  (80.1  mt). 
which  is  equal  to  the  tribal  allocation  of 
192.500  pounds  (87.3  mt)  less  the  tribal 
estimate  of  16.000  pounds  (7.3  mt)  for 
a  year-round  C&S  season.  The  tribal 
commercial  fishery  commenced  on 
March  1  and  continues  through  October 
31  or  until  the  tribal  commercial  sub- 
quota  is  taken,  whichever  occurs  first. 
Any  halibut  sold  by  treaty  Indians  must 
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comply  with  the  DPHC  regulations  on 
size  Jimits  for  the  non-hidian  fishery. 
Halibut  taken  for  C&S  purposes  may  not 
be  offered  for  sale  or  sold.  Regulations 
necessary  for  the  treaty  Indian  allocative 
measures  are  implemented  in  the  1994 
IPHC  regulations. 

Conxreercial  Fisheries  (Non-Indian) 

The  non-Indian  commercial  fishery  is 
allocated  32.5  percent  of  the  Area  2A 
TAG  This  Plan  does  not  address  the 
stru.nuring  of  the  commercial  season(s) 
The  1994  commercial  fishery  opening 
date(s).  duration,  and  vessel  trip  limits 
for  ^rea  2A.  as  necessary  to  ensure  that 
the  sub-quota  for  this  fishery  is  not 
exceeded,  are  determined  by  ths  IPHC. 

Sport  Fisheries  (Non-Indian) 

Tlw  non-Indian  sport  fishery  is 
allocisted  32.5  percent  of  the  Area  2A 
T.\C;  The  sport  fisher>'  allocation  is 
furtliBr  divided,  with  19.8  percent  of  the 
Area  2A  TAC  to  areas  off  Washington/ 
northern  Oregon  and  12  7  percent  to 
areas  olT  Oregon/California.  The  sport 
fisheries  are  divided  into  five 
geogtaphic  areas,  each  having  separate 
seasons,  sub-quotas,  bag  limits,  and 
other  restrictions  as  necessar>'  to 
achieve  allocation  objectives.  The 
Washiiigton  sport  allocation  applies  to 
the  coastal  end  inland  waters  off 
Washington  and  includes  the  north 
coast  of  Oregon,  north  of  Cape  Falcon. 
The  Oregon  sport  allocation  applies  to 
watPiis  off  Oregon  south  of  Cape  Falcon 
and  includes  the  Cahfomja  coast. 

Thi'  Washington  sport  fisheries 
strucjuring  is  based  on  the  foJinvk-ing 
aii(x:diion  objectives  adopted  by  the 
PFM(|:: 

1.  Ih  Pug«t  Sound,  provide  a  stable 
recreational  opportunity  for  anglrrs  and 
niaxiinize  the  sea.son  length; 

2.  On  the  north  coa.'it.  maximize  the 
season  length;  and 

3.  On  the  south  coast,  maximize  the 
season  length  while  providing  for  a 
limitcjd  halibut  fishery. 

The  Oregon  sport  fisheries  structuring 
is  basi'd  on  the  following  allocation 
objecljives  adopted  by  the  PFMC: 

1.  P^vide  early  season  fishing 
opportunity  to  anglers  from  Cape  Falcon 
to  the  California  border. 

2.  Provide  sport  fishing  opportunity 
for  all  Oregon  ports  south  of  Cape 
Falcoo,  especially  small  boat  anglers; 

3.  Provide  a  short  period  of 
opportunity  for  all  ports  south  of  Cape 
Falcon  that  ellows  both  charter  boats 
and  larger  private  boats  to  fish 
productive  areas  in  deeper  water;  and 

4.  Provide  anglers  in  California  the 
opportunity  to  fish  in  a  fixed  season. 


The  details  of  the  sport  fisheries 
structuring  for  the  five  sport  fishery 
areas  are  as  follows: 

1 .  Washington  Inside  Waters  (Puget 
Sound  and  Straits). 

This  area  is  allocated  32.4  percent  of 
the  Washington  sport  sub-quota,  which 
is  35.328  pounds  (16.0  mt).  The  season 
will  be  open  6  days  per  week  (closed 
Wednesdays)  from  May  2  until  a  closing 
date  that  will  be  based  (preseason)  on 
when  the  sub-quota  is  projected  to  be 
achieved.  Due  to  the  inability  to  monitor 
the  catch  in  this  area  inseason.  a  fixed 
season  is  established  preseason,  based 
on  projected  catch  per  day  and  number 
of  days  to  achievement  of  the  sub-quota; 
no  inseason  adjustments  will  be  made, 
and  estimates  of  actual  catch  will  be 
made  post-season.  For  1994.  the  sub- 
quota  is  projected  to  be  achieved  on  July 
5th.  The  bag  limit  will  be  one  halibut 
pftr  person  per  day.  with  no  size  limit. 
The  divi Jing  hne  between  this  area 
and  the  Washington  north  coast  area  is 
the  Bonilla-Tatoosh  line,  defined  as 
follows:  From  Bonilla  Point  (48''35'44" 
N.  latitude.  124''43'00"  W.  longitude)  to 
the  buoy  adjacent  to  Duntze  Rock 
(48'24'55"  N.  latitude.  124°44'50"  W. 
longitude)  to  Tatoosh  Island  lighthouse 
(48''23'30"  N.  latitude.  124°44'00"W. 
longitude)  lo  Cape  Flattery  (48°22'55" 
N.  latitude,  124='43'42"  W.  longitude). 
2.  Washington  North  Coast  between 
the  Straits  and  Queets  River 

Tliis  area  is  allocated  62.4  percent  of 
the  Washington  sport  sub-quota,  which 
is  68.039  pounds  (30.9  mt).  The  fishery 
will  open  on  May  3  and  continue  5  days 
per  week  (Tuesday  through  Saturday) 
until  the  sub-quota  is  taken  or  until 
September  30,  whichever  occurs  first. 
The  bag  limit  is  one  halibut  per  person 
p€!r  day.  with  no  size  limit. 

A  closure  to  sport  fishing  for  halibut 
will  be  established  in  an  area  that  is 
19.5  nautical  miles  (36  km)  southwest  of 
Cape  Flattery.  The  closed  area  is  defined 
as  the  area  within  a  rectangle  defined  by 
these  four  comers:  48''17'00"  N.  latitude 
and  125°10'00"  W.  longitude:  48''17'00" 
N.  latitude  and  125''00'00"  W. 
lonj^itude;  48°05'00"  N.  latitude  and 
iZj^lD'OO"  W.  longitude;  and,  48°05'00" 
N.  latitude  and  125^00'00"  W. 
longitude. 

3.  Southern  Washington/northern 
Ori'gcn  (between  Queets  River  and  Cape 
Falcon,  OR). 

This  area  is  allocated  5.2  percent  of 
the  Washington  sport  sub-quota,  which 
is  5,670  pounds  (2.6  mt).  The  season 
will  be  open  one  day  per  week 
(Thursday  only)  from  June  2  until  when 
the  sub-quota  is  projected  to  be 
hari'ested.  Due  to  the  inability  to 
monitor  the  catch  in  this  area  inseason, 
a  fixed  season  will  be  estahUshed 


preseason,  based  on  projected  catch  per 
day  and  number  of  days  to  achievement 
of  the  sub-quota.  For  1994.  the  sub- 
quota  is  projected  to  be  achieved  on 
June  9;  however,  additional  fishing  daj-s 
should  be  provided  if  the  sub-quota  is 
not  taken  by  June  9  and  additional  sub- 
quota  for  this  area  remains  unharvested 
that  is  sufficient  for  an  additional  full 
day  of  fishing.  The  bag  limit  is  one 
halibut  per  person  por  day.  with  no  size 
limit. 

4.  South  of  Cape  Falcon  to  the 
Cahfomia  Border. 

This  area  is  allocated  97.4  perce.nt  of 
the  Oregon  sport  sub-quota,  which  is 
67.900  pounds  (30.8  mt).  The  bag  hmit 
for  all  seasons  in  this  area  is  two  hahbut 
per  person  per  day.  one  with  a 
minimiun  32-incb  (81.3  cm)  size  limit 
and  the  second  with  a  minimum  50- 
inch  (127.0  cm)  size  limit. 

This  area  will  have  three  seesr  .-is:  The 
first  season  is  allocated  79  pcrce.-.t  of 
this  area  sub-quota;  the  seco.nd  season  is 
allocated  4  percent;  and  the  third  season 
is  allocated  17  percent.  The  structuring 
of  the  three  seasons  is  as  follows: 

1.  The  first  season  will  open  on  May 
4  and  continue  5  days  per  week 
(Wednesday  through  Sunday)  until 
53.641  pounds  (24.3  mt)  is  estimated  to 
have  been  taken. 

2.  The  second  season  will  open  the 
day  following  the  closure  of  the  first 
season,  but  only  in  waters  inside  the  30- 
fathom  curve  and  continue  every  day 
until  August  5  or  until  2.716  poimds 
(1.2  mt)  is  estimated  to  have  been  taken, 
whichever  occurs  first. 

3.  Tne  third  and  last  sea.son  will  open 
on  August  6.  with  no  depth  restrictions. 
The  fishery  will  be  open  5  days  per 
week  (Wednesday  through  Sunday) 
until  September  30  or  until  the  area  sub- 
quota  of  67.900  pounds  (30.8  mt)  is 
estimated  to  ha\e  been  taken,  whichever 
oc:curs  first. 

Any  poundage  remaining  after  the 
earlier  seasons  will  be  added  to  the  sub- 
quo»as  for  thenoxt  season.  If  poundage 
added  to  the  last  season's  sub-quota  is 
sufficient  to  allow  for  additional  fishing 
opportunity,  an  inseason  action  should 
be  taken  to  add  additional  open  days  to 
each  week. 

5.  California— South  of  the  California 
Border. 

This  area  is  allocated  2  6  i»ercent  of 
the  Oregon  sport  sub-quota,  which  is 
1.813  pounds  (0.8  mt).  The  season  will 
commence  on  May  1  and  continue  every 
day  until  September  30.  The  bag  limit 
is  cne  halibut  per  person  per  day  with 
a  minimum  32-inch  (81.3  cm)  size  limit 
Due  to  the  inability  to  monitor  the  catch 
in  this  area  inseason.  a  fixed  season  will 
be  established  preseason  based  on 
projected  catch  per  day  and  number  of 
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days  to  achievement  of  the  sub-quota; 
no  inseason  adjustments  will  be  made, 
and  estimates  of  actual  catch  will  be 
made  post-season. 

Classification 

International  Pacific  Halibut 
Conunission  Regulations 

Because  approval  by  the  Secretary  of 
State  of  the  IPHC  regulations  is  a  foreign 
affairs  function,  Jensen  v.  National 
Marine  Fisheries  Senice.  512  F.2d  1189 
(9th  Cir.  1975),  5  U.S.C.  553  of  the 
Administrative  Procedure  Act  (APA) 
does  not  apply  to  this  notice  of  the 
effectiveness  and  content  of  the  IPHC 
regulations.  Because  notice  of  proposed 
rulemaking  is  not  required,  the 
preparation  of  a  regulatory  flexibility 
analysis  isnot  required. 

Sport  Fishing  Regulations  and  Catch 
Sharing  Plan 

The  19S4  Plan  and  sport  Hshing 
regulations  are  consistent  with  the 
Catch  Sharing  Plans  that  have  been  in 
place  since  1990.  A  regulatory  impact 
review  prepared  by  the  PFMC  for  the 
1992  Plan  indicates  that  actions  taken 
under  the  Plan  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  allocations  within  this  Plan  are 
within  the  scope  of  the  1992  Plan  and 
therefore  preparation  of  a  new 
regulatory  flexibility  analysis  is  not 
required  under  the  Regulatory 
Flexibihty  Act.  The  General  Counsel  of 
the  Department  of  Commerce  certified 
to  the  Small  Business  Administration 
that  the  proposed  regulations,  if 
adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

If  this  rule  is  not  effective  by  May  1 . 
1994,  sport  fishing  for  Pacific  halibut  in 
Area  2A  would  open  under  last  years' 
regulations,  which  provided  more 
halibut  to  the  sport  fishery  than  is 
available  this  yetu.  Therefore,  this  years' 
season  would  open  under  less 
restrictive  regulations  than  promulgated 
by  these  rules,  and  too  much  of  the 
sport  allocation  would  be  taken  early  in 
the  year,  defeating  the  goals  of  the 
approved  1994  Plan.  This  would  cause 
negative  economic  impacts  on  the 
coastal  communities  tmd  charterboat 
operations  that  are  dependent  on  Pacific 
halibut  fishing  throughout  the  year. 
Pursuant  to  section  553(d)(3)  of  the 
APA,  the  AA  finds  good  cause  to  make 
the  final  rule  effective  on  May  1,  1994. 

List  of  Subiects  in  50  CFR  Part  301 

Fisheries.  Treaties.  ^ 


Dated:  April  22, 1994. 
Henry  R.  Beasley. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fislieries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  301  is  revised  to 
read  as  follows: 

PART  301— PACIFIC  HAUBUT 
FISHERIES 


Sec. 

301.1 
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301.2 
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1  to  part  301. 

Figure 

2  to  part  301. 

Authority:  5  UST  5;  TIAS  2900,  16  U.S.C 

773-773k. 

§301.1     Short  title. 

This  part  may  be  cited  as  the  Pacific 
Halibut  Fishery  Regulations. 

§  301 .2    Interpretation. 

(a)  In  this  part; 

Automated  hook  stripper  (commonly 
known  as  a  crucifier)  means  a  device 
through  which  the  groundline  can  be 
passed  during  gear  retrieval,  which 
allows  the  groundline  and  hooks  to  pass 
freely,  but  does  not  allow  fish  to  pass, 
thereby  removing  fish  from  the  hooks. 

Charter  vessel  means  a  vessel  used  for 
hire  in  sport  fishing  for  halibut,  but  does 
not  include  a  vessel  without  a  hired 
operator. 

Commercial  fishing  means  fishing,  the 
resulting  catch  of  which  either  is.  or  is 
intended  to  be,  sold  or  bartered. 

Commission  means  the  International 
Pacific  Halibut  Commission. 

Daj7y  bag  limit  means  the  maximum 
number  of  halibut  a  person  may  take  in 
any  calendar  day  from  Convention 
waters. 

Fishery  officer  means  any  State, 
Federal,  or  Provincial  officer  authorized 
to  enforce  this  part,  including,  but  not 
limited  to.  the  National  Marine 
Fisheries  Service  (NMFS).  Canada's 
Department  of  Fisheries  and  Oceans 


(DFO).  Alaska  Department  of  Fish  and 
Wildlife  Protection  (ADFWP),  and  the 
U.S.  Coast  Guard  (USCG). 

Fishing  means  the  taking,  harvesting, 
or  catching  of  fish,  or  any  activity  that 
can  reasonably  be  expected  to  result  in 
the  taking,  harvesting,  or  catching  of 
fish,  including  specifically  the 
deployment  of  any  amount  or 
component  part  of  set  line  gear 
anywhere  in  the  maritime  area. 

Fishing  period  limit  means  the 
maximum  amount  of  halibut  that  may 
be  retained  and  landed  by  a  vessel 
dining  one  fishing  period. 

Land,  with  respect  to  haUbut.  means 
to  bring  to  shore  and  to  offload. 

License  means  a  halibut  fishing 
license  issued  by  the  Commission 
pursuant  to  §301.3  of  this  part. 

Maritime  area,  with  respect  to  the 
fisheries  jurisdiction  of  a  Contracting 
Party,  includes,  without  distinction, 
areas  within  and  seaward  of  the 
territorial  sea  or  internal  waters  of  that 

Party. 

Operator,  with  respect  to  any  vessel, 
means  the  owner  ana/ or  the  master  or 
other  individual  on  board  and  in  charge 
of  that  vessel. 

Ch'erall  length  of  a  vessel  means  the 
horizontal  distance,  rounded  to  the 
nearest  foot,  between  the  foremost  part 
of  the  stem  and  the  aftermost  part  of  the 
stem  (excluding  bowsprits,  rudders, 
outboard  motor  brackets,  and  similar 
fittings  or  attachments). 

Person  includes  an  individual, 
corporation,  firm,  or  association. 

Regulatory  area  means  an  area 
referred  to  in  §  301.6  of  this  part. 

Setline  gear  means  one  or  more 
stationary,  buoyed,  and  anchored  lines 
with  hooks  attached. 

Sport  fishing  means  all  fishing  other 
than  commercial  fishing  and  treaty 
Indian  ceremonial  and  subsistence 
fishing. 

Tender  means  any  vessel  that  buys  or 
obtains  fish  directly  from  a  catching 
vessel  and  transports  it  to  a  port  of 
landing  or  fish  processor. 

(b)  In  this  part,  all  bearings  are  true 
and  all  positions  are  determined  by  the 
most  recent  charts  issued  by  the 
National  Ocean  Service  or  the  Canadian 
Hydrographic  Service. 

(c)  In  this  part,  all  weights  shall  be 
computed  on  the  basis  that  the  heads  of 
the  fish  are  off  and  their  entrails 
removed. 

%  301 .3    Licensing  vessels. 

(a)  No  person  shall  operate  or  fish  for 
halibut  from  a  U.S.  vessel,  nor  possess 
halibut  on  board  a  U.S.  vessel,  used 
either  for  commercial  fishing  or  as  a 
charter  vessel,  unless  the  Conunission 
has  issued  a  license  in  respect  of  that 
vessel. 
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(b)  No  person  shall  operate  or  fish  for 
halibut  from  a  Canadian  vessel  used  as 
a  charter  vessel,  nor  possess  halibut  on 
board  such  vessel,  unless  the 
Commission  has  issued  a  license  in 
respect  of  that  vessel. 

(c)  A  license  issued  in  respect  of  a 
vessel  referred  to  in  paragraphs  (a)  and 
(b)  of  this  section  must  be  carried  on 
board  that  vessel  at  all  times  and  the 
vessel  operator  shall  permit  its 
inspection  by  fishery  officers  of  the 
Contracting  Parties. 

(d)  The  Commission  shall  issue  a 
license  in  respect  of  a  vessel,  wathout 
fee  from  its  office  in  Seattle.  VVA.  upon 
receipt  of  a  completed,  written,  and 
signed  "Application  for  Vessel  License 
for  the  Halibut  F'isher>"  form. 

(e)  Application  forms  may  be  obtained 
from  fishery  officers  of  either 
Contracting  Party,  or  from  the 
Commission. 

(f)  Information  on  "Application  for 
Vessel  License  for  the  Halibut  Fishery" 
form  must  be  accurate. 

(g)  The  "Application  for  Vessel 
License  for  the  Halibut  Fishery"  form 
shall  be  completed  and  signed  by  the 
vessel  owner. 

(h)  Licenses  issued  under  this  section 
shall  be  valid  only  during  the  year  in 
which  they  are  issued. 

(i)  A  new  license  is  required  for  a 
vessel  that  is  sold,  transferred,  renamed, 
or  redocumented. 

(j)  The  license  required  under  this 
section  is  in  addition  to  any  license, 
however  designated,  that  is  required 
under  the  laws  of  Canada  or  any  of  its 
Provinces  or  the  United  States  or  any  of 
its  Stat^. 

(k)  The  United  States  may  suspend, 
revoke,  or  modify  any  license  issued 
under  this  section  under  policies  and 
procedures  in  15  CFR  part  904. 

§  301 .4    Inseason  actions. 

(a)  The  Commission  is  authorized  to 
establish  or  modify  regulations  during 
the  season  after  determining  that  such 
action 

(1)  Will  not  result  in  exceeding  the 
catch  lijnit  established  preseason  for 
each  regulatory  area; 

(2)  Is  consistent  with  the  Convention 
between  the  United  States  and  Canada 
for  the  Preservation  of  the  Hahbut 
Fishery  of  the  Northern  Pacific  Ocean 


and  Bering  Sea,  and  applicable  domestic 
law  of  either  Canada  or  the  United 
States;  and 

(3)  Is  consistent,  to  the  maximum 
extent  practicable,  with  any  domestic 
catch  sharing  plans  developed  by  the 
United  States  or  Canadian  governments. 

(b)  Inseason  actions  may  include,  but 
are  not  limited  to,  estabhshment  or 
modification  of  the  follovdng; 

(1)  Closed  areas; 

(2)  Fishing  periods; 

(3)  Fishing  period  fimits; 

(4)  Gear  restrictions; 

(5)  Recreational  bag  limits; 

(6)  Size  limits;  or 

(7)  Vessel  clearances. 

(c)  Inseason  changes  will  be  effective 
at  the  time  and  date  specified  by  the 
Commission. 

(d)  The  Commission  will  announce 
inseason  actions  under  this  section  by 
providing  notice  to  major  halibut 
processors;  Federal,  State,  U.S.  treaty 
Indian,  and  Provincial  fishery-  officials; 
and  the  media. 

§301.5    Application. 

(a)  This  part  applies  to  persons  and 
vessels  fishing  for  halibut  in,  or 
possessing  halibut  taken  from,  waters 
off  the  west  coast  of  Canada  and  the 
United  States,  including  the  southern 
and  the  western  coasts  of  Alaska,  within 
the  respective  maritime  areas  in  which 
each  of  those  countries  exercises 
exclusive  fisheries  jurisdiction  as  of 
March  29.  1979. 

(b)  Sections  301.6  through  301.19  of 
this  part  apply  to  commercial  fishing  for 
halibut. 

(c)  Section  301.20  of  this  part  applies 
to  fishing  for  halibut  by  U.S.  treaty 
Indian  tribes  in  the  State  of  Washington. 

(d)  Section  301.21  of  this  part  applies 
to  sport  fishing  for  hafibut. 

(e)  This  part  does  not  apply  to  fishing 
operations  authorized  or  conducted  by 
the  Commission  for  research  purposes. 

§  301 .6    Regulatory  areas. 

The  following  areas  (see  Figure  1) 
shall  be  regulatory  areas  for  the 
purposes  of  the  Convention: 

(a)  Area  2A  includes  all  waters  off  the 
states  of  California,  Oregon,  and 
Washington; 

(b)  Area  2B  includes  all  waters  off 
British  Columbia;. 


(c)  Area  2C  includes  all  waters  off 
Alaska  that  are  east  of  a  Une  nmning 
340"  true  from  Cape  Spencer  Light 
(latitude  58''11'57"  N..  longitude 
136'38'18"  W).  and  south  and  east  of  a 
line  rurming  205  true  from  said  light; 

(d)  Area  3A  includes  all  waters 
between  Area  2C  and  a  line  extending 
from  the  most  northerly  point  on  Cape 
Aklek  (latitude  57"'41'15"  N.,  longitude 
155°35'00"  W.)  to  Cape  Ikolik  (latitude 
57''17'17"  N.,  longitude  154°47'18"  W.), 
then  along  the  Kodiak  Island  coastline 
to  Cape  Trinity  (latitude  56''44'50"  N., 
longitude  154°08'44"  W),  then  140  true; 

(e)  Area  3B  includes  all  waters 
between  Area  3A  and  a  line  extending 
150°  true  from  Cape  Lutke  (latitude 
54''29'00"  N..  longitude  164°20'00"  W.) 
and  south  of  latitude  54°49'00"  N.  in 
Isanotski  Strait; 

(0  Area  4A  includes  all  waters  in  the 
Gulf  of  Alaska  west  of  Area  3B  and  in 
the  Bering  Sea  west  of  the  closed  area 
defined  in  §  301 .9  of  this  part  that  are 
east  of  longitude  172''00'00"  W.  and 
south  of  latitude  56°20'00"  N.; 

(g)  Area  4B  includes  all  waters  in  the 
Bering  Sea  and  the  Gulf  of  Alaska  west 
of  Area  4  A  and  south  of  latitude 
56°20'00"  N.; 

(h)  Area  4C  includes  all  waters  in  the 
Bering  Sea  north  of  Area  4A  and  north 
of  the  closed  area  defined  in  §  301.9  of 
this  part  that  are  east  of  longitude 
17r00'00"  W  .  south  of  latitude 
58°00'00  '  N.,  and  west  of  longitude 
168°00'00"  W.; 

(i)  Area  4D  includes  all  waters  in  the 
Bering  Sea  north  of  Areas  4  A  and  4B, 
north  and  west  of  Area  4C,  and  west  of 
longitude  168°00'00"  W.; 

(j)  Subarea  4D-N  includes  that 
portion  of  Area  4D  that  is  north  of 
latitude  62''30'00"  N.; 

(k)  Area  4E  includes  all  waters  in  the 
Bering  Sea  north  and  east  of  the  closed 
area  defined  in  §  301.9  of  this  part,  east 
of  longitude  168°00'00"  W..  and  south  of 
latitude  65''34'00"  N. 

§301.7    Fishing  periods. 

(al  The  fishing  periods  for  each 
regulatory  area  are  set  out  in  the 
following  tables  and  apply  where  the 
catch  limits  specified  in  §  301.10  of  this 
part  have  not  been  taken. 


Commercial  Fishing  Periods  in  Regulatory  Areas  2A.  2B.  2C.  3A,  3B 


2A 


7/06 
7/19 
8A)3 

8/16 


2B 


3A)1-11/15 


2C 


6/06-6/07 
9/1 2-* 
10/10-* 


3A 


6A)6-6A)7 
9/12-9/13 
10/10-* 


38 


6/06-6/07 
9/12-9/13 
10/10-* 
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Commercial  FlSHl^4G  Periods  in  Regulatory  Areas  4A,  4B,  4C 

4A 

4B 

4C 

6/06-6/07 

8/'06-6/07 

6/03-6/04 

8/02-8/03 

10/01-10/02 

8/15 

6/15 

6/05-6/06 

8/04-M)5 

10/03-10/04 

8/30-* 

6/17 

6/07-6/08 

8/06-a«)7 

10/05-10/06 

9/12-9/13 

6/19 

6/09-6/10 

8/08-6/09 

10*7-10/08 

10/10-* 

6/21 

6/11-6/12 

8/10-8/11 

10«)9-10/10 

6/23 

6/13-6/14 

8/12-8/13 

10/11-10/12 

6/25 

6/15-6/16 

8/14-8/15 

10/13-10/14 

6/27 

6/17-6/18 

8/16-8/17 

10/15-10/16 

6/29 

6/19-6/20 

8/18-8/19 

10/17-10/18 

» 

7/01 

6/21-6/22 

8/20-8/21 

10/1^10/20 

7/03 

6/23-6/24 

8/22-8/23 

10/21-10/22 

7/05 

6/25-6/26 

8/24-8/25 

10^3-10/24 

7/07 

6/27-6/28 

8/26-8/27 

10/2S-10/26 

7/09 

6/2^-6/30 

a'28-8/29 

10/27-10/23 

7/11 

7/01-7/02 

8/30-8/31 

10/29-10/30 

7/13 

7/03-7/04 

9/C1-9/02 

* 

7/15 

7/05-7/06 

9/03-9/04 

7/17 

7/07-7/08 

9/05-9/06 

7/19 

7/0^7/10 

9/07-9/08 

7/21 

7/11-7/12 

9/09-9/10 

7/23 

7/13-7/14 

9/11-9/12 

7/25 

7/15-7/16 

9/13-9/14 

7,'27 

7/17-7/18 

9/15-9/16 

7/29 

7/19-7/20 

9/17-9/18 

7/31 

7/21-7/22 

9/19-9/20 

8A}2 

7/23-7/24 

9/21-9/22 

8/04 

7/25-7/26 

9/23-9/24 

8/06 

7/27-7/28 

9/25-9/26 

8/08 

7/29-7/30 

9/27-9/28 

8/10 

7/31-8/01 

9/29-9/30 

8/12 

8/14 

4 

8/1 5-* 

8/30-' 

Commercial  Fishing  Periods  in  Regulatory  Areas  4D,  4D-N,  4E 


'">      A 

4D-N 

4E 

8/1 5-- 

7/01-7/02 

5/02-5/04 

7/16-7/18 

8/30-- 

7/03-7/04 

5/05-5/07 

7/19-7/21 

7/05-7/06 

5/08-5/10 

7/22-7/24 

7/07-7/08 

5/11-5/13 

7/25-7/27 

7/09-7/10 

5/14-5/16 

7/28-7/30 

7/11-7/12 

5/17-5/19 

7/31-6/02 

7/13-7/14 

5/20-5/22 

8/03-8/05 

7/15-7/16 

5/23-5/25 

8/06-6/08 

im-it^^ 

5/26-5/28 

8/09-6/1 1 

7/19-7/20 

5/29-5/31 

8/12-8/14 

7/21-7/22 

6/01-6/03 

8/15-8/17 

7/23-7/24 

6/04-6/06 

8/1&-8/20 

7/25-7/26 

6/07-6/09 

8/21-8/23 

7/27-7/28 

6/10-6/12 

8/24-8/26 

7/29-7/30 

6/13-6/15 

8/27-6/29 

7/31-8.'C1 

6/16-6/18 

8/30-9/01 

8/02-6/03 

6/19-6/21 

9/02-9/04 

8/04-8/05 

6/22-6/24 

9/05-9/07 

8/06-8/07 

6/25-6/27 

9/08-9/10 

8/08-8/09 

6/28-6/30 

9/11-9/13 

8/10-8/11 

7/01-7/03 

9/14-9/16 

8/12-8/13 

7/04-7/06 
7/07-7/09 
7/10-7/12 
7/13-7/15 

9/17-9/19 
9/20-9/22 
9/23-9/25 
9/26-9/28 

•Date  to  be  announced  by  ttw  Commission. 


(b)  Each  Hshing  period  in  Area  2A 
shall  begin  at  0800  hours  and  terminate 


at  1800  hours  Pacific  Standard  or  Pacific 
Daylight  Time,  as  applicable,  on  the 


dates  set  out  in  the  table  in  paragraph 
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(a)  f  I  this  section,  unless  the 
Conimission  specifies  otherwise. 

(c)  The  fishing  period  in  Area  2B  shall 
begin  and  terminate  at  1200  hours 
Pacific  Standard  Time,  on  the  dates  set 
out  in  the  table  in  paragraph  (a)  of  this 
section,  unless  the  Commission 
specifies  otherwise. 

(d)  Except  as  provided  in  paragraph 
(e)  of  this  section,  each  fishing  period  in 
Areas  2C,  3A,  3B.  4A,  4B,  4C,  4D.  4E. 
and  subarea  4E>-N  shall  begin  and 
terminate  at  1200  hours  Alaska 
Standard  or  Alaska  Daylight  Time,  as 
applicable,  on  the  dates  set  out  in  the 
table  in  paragraph  (a)  of  this  section, 
unless  the  Commission  specifies 
otherwise. 

(e)  The  8/15  fishing  period  in  Area  4A 
and  the  6/15  through  8/14  fishing 
periods  inclusive  in  Area  48  shall  begin 
at  0800  hours  and  terminate  at  2000 
horns  Alaska  Standard  or  Alaska 
Daylight  Time,  as  applicable,  unless  the 
Commission  specifies  otherwise. 

(D  (Reserved] 

(gj  All  commercial  fishing  for  halibut 
in  Area  2 A  shall  cease  at  1200  hours 
Pacific  Standard  Time  on  October  31. 

(h)  All  commercial  fishing  for  halibut 
in  Area  28  shall  cease  at  1200  hours 
Pacific  Standard  Time  on  November  15. 

(i)  All  commercial  fishing  for  halibut 
in  Areas  2C.  3A.  38.  4A.  4B.  4C.  4D.  and 
4E  shall  cease  at  1200  hours  Alaska 
Standard  Time  on  October  31. 

§  301 .6    Closad  periods. 

(a)  No  person  shall  engage  in  fishing 
for  halibut  in  any  regulatory  area  other 
than  during  the  fishing  periods  set  out 
in  §^01.7  of  this  part  in  respect  of  that 
area.' 

(b)  No  person  shall  land  or  otherwise 
retain  halibut  caught  outside  a  fishing 
period  applicable  to  the  regulatory  area 
whew  the  halibut  was  taken. 

(c)  Subject  to  §  301 . 1 7(g)  and  (h)  of 
this  part,  this  part  does  not  prohibit 
fishing  for  any  species  of  fish  other  than 
halibut  during  the  closed  periods. 

(d)  Notwithstanding  paragraph  (c)  of 
this  section,  no  person  shall  have 
halibut  in  his  possession  while  fishing 
for  any  other  species  of  fish  during  the 
closed  periods. 

(e)  No  vessel  shall  retrieve  any  halibut 
fishing  gear  during  a  closed  period  if  the 
vessel  has  any  halibut  on  board. 

(f)  A  vessel  that  has  no  halibut  on 
board  may  retrieve  any  halibut  fishing 
gear  during  the  closed  period  after  the 
operator  notifies  a  fishery  officer  or 
representative  of  the  Commission  prior 
to  that  retrieval. 

(g)  After  retrieval  of  halibut  gear  in 
accordance  with  paragraph  (f)  of  this 
section,  the  vessel  shall  submit  to  a  hold 
inspection  at  the  discretion  of  the 


fishery  olTlcer  or  representative  of  the 
Commission. 

(h)  No  person  shall  retain  any  halibut 
caught  on  gear  retrieved  under 
paragraph  (f)  of  this  section. 

(i)  No  person  shall  possess  halibut 
aboard  a  vessel  in  a  regulatory  area 
during  a  closed  period  unless  that  vessel 
is  in  continuous  transit  to  or  vdthin  a 
port  in  which  that  halibut  may  be 
lawfully  sold. 

§301.9    Closed  area. 

All  waters  in  the  Bering  Sea  that  are 
north  of  latitude  54''49'00"  N.  in 
Isanotski  Strait  that  are  enclosed  by  a 
line  from  Cape  Sarichef  Light  (latitude 
54°36'00  "  N  .  longitude  164°55'42"  VV.) 
to  a  point  at  latitude  56°20'00"  N.. 
longitude  168''30'00"  W.;  thence  to  a 
point  at  latitude  58''21'25"  N..  longitude 
163'='00'00"  W.;  thence  to  Strogonof 
Point  (latitude  SB'SS'IS"  N..  longitude 
158°50'37"  W.);  and  then  along  the 
northern  coasts  of  the  Alaska  Peninsula 
and  Unimak  Island  to  the  point  of  origin 
at  Cape  Sarichef  Light  are  closed  to 
halibut  fishing  and  no  person  shall  fish 
for  halibut  therein  or  have  halibut  in  his 
possession  while  in  those  waters  e.xcept 
in  the  course  of  a  continuous  transit 
across  those  waters. 

§301.10    Catch  limits. 

(a)  The  total  allowable  catch  of 
halibut  to  be  taken  during  the  halibut 
fishing  periods  specified  in  §  301.7  of 
this  part  shall  be  limited  to  the  weight 
expressed  in  pounds  or  metric  tons 
shown  in  the  following  table: 


Oatch  limits 

Regulator/  area 

Pounds 

Metnc 
tons 

2A  

178,750 

10,000,000 

1 1 ,000.000 

26.000.000 

4,000,000 

1 ,800.000 

2,100,000 

700.000 

665.000 

35,000 

100,000 

81 

2B  

4  536 

20 

4,990 

1^  7S4 

3A  

3B  

1,814 
816 
953 
318 
302 
16 
45 

4A  

4B  

40 

4D  

4D-N  

4E  

(b)  The  Commission  shall  determine 
and  announce  to  the  public  the  date  on 
which  the  catch  limit  for  each 
regulatory  area  will  be  taken  and  the 
specific  dates  during  which  fishing  will 
be  allowed  in  each  regulatory  area. 

(c)  Notwithstanding  paragraphs  (a) 
and  (b)  of  this  section.  Area  28  will 
close  only  when  all  Individual  Vessel 
Quotas  assigned  by  Canada's 
Department  of  Fisheries  and  Oceans  are 
taken,  or  November  15,  whichever  is 
earlier. 


(d)  If  the  Commission  determines  that 
the  catch  limit  spetined  in  any 
regulatory  area  in  paragraph  (a)  of  this 
section- would  be  exceeded  in  an 
unrestricted  24-hour,  10-hour,  or  12- 
hour  fishing  period  as  specified  in 

§  301.7(b),  (c).  or  (d),  the  catch  limit  for 
that  area  shall  be  considered  to  have 
been  taken,  unless  fishing  period  limits 
are  implemented. 

(e)  Notwithstanding  paragraph  (a)  of 
this  section.  Areas  3A  and  38  shall  both 
be  closed  if  the  catch  limit  of  30,000,000 
pounds  (13,608  mt)  for  the  combined 
areas  is  taken. 

(f)  Notwithstanding  paragraph  (a)  of 
this  section.  Areas  5a  and  4B  shhU  both 
be  closed  if  the  catch  limit  of  3,900,000 
pounds  (1,769  mt)  for  the  combined 
areas  is  taken. 

(g)  Notwithstanding  paragraph  (a)  of 
this  section,  the  portion  of  Area  4E  that 
is  south  and  east  of  a  line  from 
58''21'25"  N.  latitude.  163°00'00  "  VV. 
longitude  to  Cape  Newenham  (at 
58°39'00'  N.  latitude.  162''10'25"  VV. 
longitude)  shall  be  closed  to  fishing  for 
halibut  when  the  Commission 
determines  that  30  percent  of  the  catch 
limit  for  Area  4E  has  been  taken  from 
this  portion  of  Area  4E.  except  that  50 
percent  of  the  unharvested  catch  limit 
remaining  on  August  1  in  the  portion  of 
Area  4E  that  is  north  and  west  of  this 
line  will  be  available  for  harvest  in  the 
portion  of  Area  4E  that  is  south  and  east 
of  this  line,  subject  to  the  other 
provisions  of  this  part. 

(h)  Notwithstanding  paragraph  (a)  of 
this  section,  any  catch  limit  remaining 
in  subarea  4D-N  at  the  close  of  the 
August  12-13  fishing  period,  specified 
in  §  301 .07  of  this  part,  will  be  added  to 
the  Area  4D  catch  limit. 

(i)  When,  under  paragraphs  (b),  (c), 
(d),  (e),  (f)  or  (g)  of  this  section,  the 
Commission  has  announced  a  date  on 
which  the  catch  limit  for  a  regulatory 
area  will  be  taken,  no  person  shall  fish 
for  halibut  in  that  area  after  that  date  for 
the  rest  of  the  year,  unless  the 
Commission  has  announced  the 
reopening  of  that  area  for  halibut 
fishing. 

§  301 .1 1    Fishing  period  limits. 

(a)  It  shall  be  unlawful  for  any  vessel 
to  retain  more  halibut  than  authorized 
by  that  vessel's  license  in  any  fishing 
period  for  which  the  Commission  has 
announced  a  fishing  period  limit. 

(b)  The  operator  of  any  vessel  that 
fishes  for  halibut  during  a  fishing  period 
when  fishing  period  limits  are  in  effect 
must,  upon  commencing  an  offioad  of 
halibut  to  a  commercial  fish  processor, 
completely  offload  all  halibut  on  board 
said  vessel  to  that  processor  and  ensure 
that  all  halibut  are  weighed  and 
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reported  on  State  fish  tickets  or  Federal 
catch  reports. 

(c)  The  operator  of  any  vessel  that 
fishes  for  halibut  during  a  fishing  period 
when  fishing  period  limits  are  in  effect 
must,  upon  commencing  an  offload  of 
halibut  other  than  to  a  commercial  fish 
processor,  completely  offload  all  halibut 
on  board  said  vessel  and  ensure  that  all 
halibut  are  weighed  and  reported  on 
State  fish  tickets  or  Federal  catch 
reports. 

(d)  The  provisions  of  paragraph  (c)  of 
this  section  are  not  intended  to  prevent 
retail  over-the-side  sales  to  individual 
purchasers,  so  long  as  all  the  halibut  on 
board  is  ultimately  offloaded  and 
reported. 

(e)  When  fishing  period  Umits  are  in 
effect,  a  vessel's  maximum  retainable 
catch  will  be  determined  by  the 
Commission  based  on: 

(1)  The  vessel's  overall  length  in  feet 
and  associated  length  class; 

(2)  The  average  performance  of  all 
vessels  within  that  class;  and 

(3)  The  remaining  catch  limit. 

(f)  Length  classes  are  shown  in  the 
following  table: 


Overall  length 

Vessel  class 

1-25  

26-30  

31-35  

36-^0  

41-45  

A 
B 
C 
D 

E 

46-50  -. 

51-55  

56-*  

F 
G 
H 

(g)  [  Reserved  1 

(h)  Notwithstanding  paragraph  (e)  of 
this  section,  all  vessels  fishing  in  Area 
4C  shall  be  limited  to  a  maximum  catch 
of  10.000  pounds  (4.5  mt)  of  halibut  per 
fishing  period. 

(i)  Notwithstanding  paragraph  (e)  of 
this  section,  all  vessels  fishing  in 
subarea  4D-N  shall  be  limited  to  a 
maximum  catch  of  1,000  pounds  (0.45 
mt)  of  halibut  per  fishing  period. 

(j)  Notwithstanding  paragraph  (e)  of 
this  section,  all  vessels  fishing  in  Area 
4E  shall  be  limited  to  a  maximum  catch 
of  G,00G  pounds  (2.7  mt)  of  halibut  per 
fishing  period. 

(k)  A  vessel  that  fishes  during  a 
fishing  period  when  fishing  period 
limits  are  in  effect  must  offload  its  catch 
before  fishing  in  any  subsequent  fishing 
period. 

(1)  A  vessel  that  fishes  during  a  fishing 
period  when  fishing  period  limits  are  in 
effect  will  not  be  allowed  to  serve  as  a 
tender  until  its  catch  has  been  landed 
and  sold. 

(m)  No  vessel  that  fishes  for  halibut  in 
a  regulatory  area  for  which  a  fishing 
period  limit  is  in  effect  shall  fish  in  any 


other  regulatory  area  during  that  fishing 
period. 

§301.12    Size  limits. 

(a)  No  person  shall  take  or  possess 
any  halibut  that: 

(1)  With  the  head  on,  is  less  than  32 
inches  (81.3  cm)  as  measured  in  a 
straight  line,  passing  over  the  pectoral 
fin  from  the  tip  of  the  lower  jaw  with 
the  mouth  closed,  to  the  extreme  end  of 
the  middle  of  the  tail,  as  illustrated  in 
Figure  2  of  this  part;  or 

(2)  With  the  head  removed,  is  less 
than  24  inches  (61.0  cm)  as  measured 
from  the  base  of  the  pectoral  fin  at  its 
most  anterior  point  to  the  extreme  end 
of  the  middle  of  the  tail,  as  illustrated 
in  Figure  2  of  this  part. 

(b)  No  person  shall  fillet,  mutilate,  or 
otherwise  disfigure  a  halibut  in  any 
manner  that  prevents  the  determination 
of  the  minimum  size  of  the  halibut  for 
the  purpose  of  paragraph  (a)  of  this 
section. 

(c)  No  person  on  board  a  vessel 
fishing  for,  or  tendering,  halibut  caught 
in  Area  2A  shall  possess  any  halibut 
that  has  had  its  head  removed. 

§301.13    Careful  release  of  halibut. 

All  halibut  in  excess  of  a  vessel's 
fishing  period  limit,  when  fishing 
period  limits  as  determined  or  specified 
in  §301.11  of  this  part  are  in  effect,  or 
halibut  below  the  minimum  size  limit 
specified  in  §301.12  of  this  part,  shall 
be  immediately  released  and  returned  to 
the  sea  with  a  minimum  of  injury  by: 

(a)  Hook  straightening  outboard  of  the 
roller; 

(b)  Cutting  the  gangion  near  the  hook; 
or 

(c)  Carefully  removing  the  hook  by 
twisting  if  from  the  halibut  with  a  gaff. 

§301.14    Vessel  clearance  in  Area  4. 

(a)  The  operator  of  any  vessel  that 
fishes  for  halibut  in  Areas  4A,  4B,  4C, 
4D.  4E  or  subarea  413-N  must  obtain  a 
vessel  clearance  before  such  fishing  in 
each  such  area  and  fishing  period  that 
applies,  and  before  the  unloading  of  any 
halibut  caught  in  said  areas  and  fishing 
periods,  unless  specifically  e.xempted  in 
paragraphs  (h),  (i),  (j),  or  (k)  of  this 
section. 

(b)  The  vessel  clearances  required 
under  paragraph  (a)  of  this  section  for 
Areas  4A,  4C,  4D,  4E  or  subarea  4D-N 
may  be  obtained  only  at  Dutch  Harbor 
or  .Akutan,  AK,  from  a  fishery  officer  of 
the  United  States,  a  representative  of  the 
Commission  or  a  designated  fish 
processor. 

(c)  The  vessel  clearances  required 
under  paragraph  (a)  of  this  section  for 
Area  4B  may  only  be  obtained  at  Nazan 
Bay  on  Atka  Island,  AK,  from  a  fishery 


officer  of  the  United  States,  a 
representative  of  the  Commission  or  a 
designated  fish  processor. 

(d)  The  vessel  operator  shall  specify 
the  specific  fishing  period  and 
regulatory  area  in  which  fishing  will 
take  place. 

(e)  Vessel  clearances  required  under 
paragraph  (a)  of  this  section  prior  to 
fishing  in  Area  4  shall  be  obtained 
within  the  120-hour  period  before  each 
of  the  openings  in  that  Area,  between 
0800  and  1800  hours,  local  time. 

(0  No  halibut  shall  be  on  board  at  the 
time  of  clearance  required  by  paragraph 
(e)  of  this  section. 

(g)  Vessel  clearances  required  under 
paragraph  (a)' of  this  section  after  fishing 
in  Area  4  shall  be  obtained  vdthin  the 
120-hour  period  after  each  of  the 
closings  in  diat  Area,  between  0800  and 
1800  hours,  local  time. 

(h)  Any  vessel  that  is  used  to  fish  for 
halibut  only  in  Area  4B  and  lands  its 
total  annual  halibut  catch  at  a  port 
within  Area  4B  is  exempt  from  the 
clearance  requirements  of  paragraph  (a) 
of  this  section. 

(i)  Any  vessel  that  is  used  to  fish  for 
halibut  only  in  Area  4C  and  lands  its 
total  annual  halibut  catch  at  a  port 
within  Area  4C  is  exempt  fi^om  the 
clearance  requirements  of  paragraph  (a) 
of  this  section. 

(j)  Any  vessel  that  is  used  to  fish  for 
halibut  only  in  Area  4E  and  lands  its 
total  annual  halibut  catch  at  a  port 
within  Area  4E,  or  the  closed  area 
defined  in  §  301.9  of  this  part  is  exempt 
from  the  clearance  requirements  of 
paragraph  (a)  of  this  section. 

(k)  Any  vessel  that  is  used  to  fish  for 
halibut  only  in  subarea  4D-N  and  lands 
its  total  annual  halibut  catch  at  a  port 
within  subarea  4D-N  is  exempt  from  the 
clearance  requirements  of  paragj-aph  (a) 
of  this  section. 

§301.15    Logs. 

(a)  The  operator  of  any  vessel  that  is 
5  net  tons  (4.5  mt)  or  greater  shall  keep 
an  accurate  log  of  all  halibut  fishing 
operations  including  the  date,  locality, 
amount  of  gear  used,  and  total  weight  of 
halibut  taken  daily  in  each  locality. 

(b)  The  log  referred  to  in  paragraph  (a) 
of  this  section  shall  be: 

(1)  Separate  from  other  records 
maintained  on  board  the  vessel: 

(2)  Updated  not  later  than  24  hours 
after  midnight  local  time  for  each  day 
fished  and  prior  to  the  offloading  or  sale 
of  halibut  taken  during  that  fishing 
period; 

(3)  Retained  for  a  period  of  2  years  by 
tKe  owner  or  operator  of  the  vessel; 

(4)  Open  to  inspection  by  a  fishery 
officer  or  any  authorized  representative 
of  the  Commission  upon  demand;  and 
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(5)  K^pt  on  board  the  vessel  when 
engaged  in  halibut  fishing,  during 
transits  to  port  of  landing,  and  for  5 
days  following  offloading  halibut. 

(c)  The  poundage  of  any  halibut  that 
is  not  sold,  but  is  utilized  by  the  vessel 
operator,  his  crew  members,  or  any 
other  person  for  personal  use.  shall  be 
recorded  in  the  vessel's  log  within  24 
hours  of  offloading. 

(d)  No  person  shall  make  a  false  entry 
in  a  logireferred  to  in  this  sot;tion. 


§30t.16 
halibut 


Receipt  and  possession  of 


(a)  No  person  shall  receive  halibut 
from  a  IjJ.S.  vessel  that  does  not  have  the 
license  |t!quired  by  §  301.3  of  this  part 
on  board. 

(b)  A  ^jerson  who  purchases  or 
othrnr\ite  receives  haHbul  from  the 
owner  dr  operator  of  the  vessel  from 
which  tliat  halibut  was  caught,  either 
directlyjfrom  that  vessel  or  through 
Qnothericarrier,  shall  record  r-ach  such 
purchada  or  receipt  on  State  fish  tickets 
or  Fedei^l  catch  reports,  showing  the 
date.  IcK ility,  name  of  vessel, 
Qimmission  license  number  (United 
States),  ind  the  name  of  the  persfin  frmn 
whom  the  halibut  was  purchased  or 
recRivef  and  the  amount  in  pounds 
accordirg  to  trade  categories  of  tho 
halibut. 

(c)  A  commercial  fish  proc<>ssor  who 
purchas  »  halibut  directly  from  the 
owner  cnoperator  of  a  vessel  that  was 
t-ngaged  in  fishing  for  halibut  during  a 
ii->hing  fieriod  when  fishing  perio'.is 
were  in  >lfect  must  accept  and  weigh  all 
halibut  on  board  said  vessel  at  the  time 
fiffloadiiiE  commences,  report  on  State 
fish  tick  ijs  or  Federal  catch  reports  the 
w»'ight  cf  halibut  ofilnaded.  and  prior  to 
purchas  ng  the  halibut,  report  to  NMFS 
poundage  in  excess  of  a  fishing  period 
limit. 

(d)  No  J)erson  shall  make  a  false  entr>' 
on  a  Statle  fish  ticket  or  Federal  catch 
report  niferred  to  in  paragraphs  (b)  and 
(c)  of  thi$  section. 

(e)  A  dopy  of  the  fish  tickets  or  catch 
reports  rfeferred  to  in  paragraphs  (b)  and 
(r)  of  this  section  shall  be: 

(1)  Retained  by  the  person  making 
them  for'a  period  of  2  j'ears  from  tlie 
date  the  iRsh  tickets  or  catch  reports  are 
made;  end 

(2)  Open  to  inspection  by  a  fishery 
officer  or  any  authorized  rrprescntative 
of  the  Commission. 

(fl  No  person  shall  posses.s  any 
halibut  tiiat  he  or  she  knows  to  have 
been  taken  in  contravention  of  this  part. 

(g)  When  halibut  are  delivered  to 
other  than  a  commercial  fish  processor 
or  primary  fish  buyer,  the  records 
required  by  paragraphs  (b)  and  (c)  of 
this  section  shall  be  maintained  by  the 


operator  of  the  vessel  bom  which  that 
halibut  was  caught,  in  compliance  with 
paragraph  (e)  of  this  section. 

(h)  It  shall  be  unlawful  to  enter  a 
Commission  license  number  on  a  State 
fish  ticket  for  any  vessel  other  than  the 
vessel  actually  used  in  catching  the 
halibut  reported  thereon. 

§301.17    Fishing  gear. 

(a}  No  person  shall  fish  for  halibut 
using  any  gear  other  than  hook  and  line 
gear. 

(b)  No  person  shall  possess  halibut 
taken  with  any  gear  other  than  hook  and 
line  gear. 

(c)  No  person  shall  possess  halibut 
while  on  board  a  vessel  carrying  any 
trawl  nets  or  fishing  pots  capable  of 
catching  halibut. 

(d)  .Ml  sellineor  skate  marker  buoys 
carried  on  board  or  used  by  any  U.S. 
vessel  used  for  halibut  fishing  shall  be 
marked  with  one  of  the  following: 

(t )  The  vessel's  name; 

(2)  The  vessel's  state  license  numbrr: 
or 

(3)  The  vessel's  registration  number. 

(e)  The  markings  specified  in 
paragraph  (d)  of  this  section  shall  be  in 
f  haracters  at  least  4  inches  (10  2  cm]  in 
height  and  one-half  inch  (1.3  cm)  in 
width  in  a  contrasting  color  visilile 
above  the  water  and  shall  be  maintained 
in  legible  condition. 

(0  Ail  setline  or  skate  marker  buoys 
earned  on  board  or  u-,ed  bv  a  Canadian 
vcKM^I  used  for  halibut  fishing  shall  be: 

(1)  Floating  and  visible  on  the  surface- 
of  the  water;  and 

(-')  legibly  marked  with  the 
identification  plate  number  of  the  vess«>l 
engaged  in  coinmi;rcial  fishing  from 
which  that  setline  is  being  operated. 

(g)  No  person  on  board  a  vessel  from 
which  setline  gear  was  used  to  fish  fur 
a:iy  species  of  fish  ajiywhcre  in  waters 
described  in  §  301. 5(a)  during;  the  72- 
hour  period  immediately  befrre  the 
opening  cf  a  halibut  fishing  period  shall 
catch  or  possess  halibut  an\T\h(;re  in 
those  waters  during  that  halibut  fishing 
period. 

(h)  No  vessel  from  which  setline  gear 
was  used  to  fish  for  any  species  of  fish 
anywhere  in  waters  described  in 
§  301.5(a)  of  this  part  during  the  72-hour 
period  immediately  before  the  opening 
of  a  halibut  fishing  period  may  be  used 
to  catch  or  possess  halibut  an>-where  in 
those  waters  during  that  halibut  fishing 
period. 

(i)  Notwithstanding  paragraphs  (g) 
and  (h)  of  this  section,  the  72-hoiu' 
fishing  restriction  preceding  a  halibut 
fishing  period  shall  not  apply  to  persons 
and  vessels  fishing  for  halibut  in  Areas 
4B,  4C,  4E  and  subarea  4D-N  as 
descjibed  in  §  301.6  (g),  (h),  (j),  and  (k) 


when  the  closed  period  prior  to  the 
scheduled  fishing  period  is  less  than  72 
hours  in  duration. 

(j)  No  person  shall  fish  for  halibut 
from  a  vessel  that  is  equipped  w;th,  or 
that  possesses  on  board,  an  automated 
hook  stripper. 

(k)  No  person  shall  possess  halibut  on 
a  vessel  that  is  equipped  with,  or  that 
possesses  on  board,  an  automated  hook 
stripper. 

§  301.18    Retention  of  tagged  halibut 

(a)  Nothing  contained  in  this  part 
prohibits  any  vessel  at  any  time  from 
retaining  and  landing  a  halibut  that 
bears  a  Commission  tag  at  thf  t  .'»>  of 
capture,  if  the  halibut  wi'.h  the  -it;  still 
attached  is  reported  at  ttie  time  of 
landing  and  made  available  for 
examination  by  a  representative  of  the 
Commission  or  by  a  fishery-  officer. 

(b)  After  examination  end  removal  of 
the  tag  by  a  representative  of  the 
Commission  or  a  fi.shery  officer,  thf 
halibut: 

(1)  May  be  retained  for  personal  use; 
or 

(2)  May  be  sold  if  it  complies  with  the 
provisions  of  §  301^12. 

§301.19    Supervision  oJ  unloading  and 
weighing. 

Tlie  unloading  and  weighing  of 
halibut  may  be  subject  to  the 
supervision  of  fishery  officers  to  assure 
the  fulfillment  of  the  provisions  of  this 

{'art. 

§301.20    Fishing  by  U.S.  treaty  Indian 
tribes. 

(a)  E.xcept  as  provided  in  tliis  section, 
all  regulations  of  the  Commission  in  this 
pa.-t  fipply  to  halibut  fishing  in  subarea 
2A-1  by  meniU'rs  of  U.S.  treaty  Indian 
tribes  located  in  the  State  of 
Washington. 

(b)  For  purposes  of  this  part,  U.S. 
treaty  Indian  tribes  means  the  Hoh. 
Jamestown  Klallam,  Lxjwer  Elwha 
Klal'am,  Lummi,  Makah,  Port  Gamble 
Klallam,  Quileute,  Quinnult, 
Skokomish,  Suquamish,  Swinomish, 
and  Tulalip  tribes. 

(c)  Subarea  2A-1  includes  all  waters 
off  the  coast  of  Washington  that  are 
north  of  latitude  46°5318'  N.  and  east 
of  limgitude  125''44'00  '  W..  and  all 
inland  marine  waters  of  Washington. 

(d)  Commercial  fishing  for  halibut  in 
subarea  2A-1  is  permitted  with  hook 
and  line  gear  from  March  1  through 
October  31,  or  until  176.500  pounds 
(80.1  mt)  is  taken,  whichever  occurs 
first. 

(e)  Fishing  periods  established  under 
this  section  shall  begin  and  terminate  at 
such  times  as  may  be  set  by  tntaty 
Indijm  tribal  regulations. 
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(0  Ceremonial  and  subsistence  fishing 
for  halibut  in  subarea  2A-1  is  permitted 
with  hook  and  line  gear  from  January  1 
to  Decemben31,  and  is  estimated  to  take 
16,000  pouims  (7.3  mt). 

(g)  The  72-n^r  fishing  restriction 
preceding  the  opening  of  a  halibut 
fishing  period  specified  in  §  301.17(h) 
and  (i)  of  this  part  siiall  not  apply  to 
U.S.  treaty  Indian  tribes  speciiied  in  this 
section  while  fishing  in  subarea  2A-1. 

(h)  No  size  or  bag!  nits  shall  apply 
to  the  ceremonial  and  .  : bsistcnce 
fishery  except  that  when  commercial 
hahbut  fishing  is  prohibi'od  pursuant  to 
paragraph  (d)  of  this  section,  treaty 
Indians  may  take  and  retain  not  more 
than  twu  halibut  per  p'-'-son  per  day. 

(i)  Halibut  taken  foi  >.L-remonial  and 
subsistence  purposes  shall  not  be 
offered  for  sale,  or  sold. 

(j)  All  halibut  sold  by  treaty  Indians 
during  the  commercial  fishing  season 
specified  in  paragraph  (d)  of  this  section 
shall  comply  with  the  provisions  of 
§301.12. 

(k)  Any  member  of  a  U.S.  treaty       ^ 
Ir.'iian  tribe  as  defined  in  paragraph  (b) 
o'  this  section,  who  is  engaged  in 
cc  mmercial,  or  ceremonial  and 
subsistence  fishing  under  this  part  must 
h.ve  on  his  or  her  person  a  valid  treaty 
I;  dian  identification  card  issued 
p  rsuant  to  25  CFR  part  249,  subpart  A. 
a.d  must  comply  v\ith  the  treaty  Indian 
\  ssel  and  gear  idenfi  fication 
rf  quiremenis  of  Final  Decision  No.  1 
a  id  subsequent  orders  in  United  States 
\ .  Washington.  384  F.  Supp.  312  (WD. 
Wash.  1974). 

(1)  The  following  table  sets  forth  the 
fishing  areas  of  each  of  the  12  U.S. 
treaty  Indian  tribes  fishing  pursuant  to 
this  section.  Within  subarea  2A-1. 
boundaries  of  a  tribe's  fishing  area  may 
be  revised  as  ordered  by  a  Federal  court. 

TRIBE  and  Boundaries 

HOH— Between  47°54'ia  "  N.  lat. 
(Quillayute  River)  and  47°21'00"  N. 
lat.  (Quinault  River),  and  east  of 
125''44'00"W.  long. 

Jamestown  Klallam — Those  locations  in 
the  Strait  of  Juan  de  Fuca  and  Puget 
Sound  as  determined  in  or  in 
accordance  with  Final  Decision  No.  1 
and  subsequent  orders  in  United 
States  V.  Washington.  384  F.  Supp. 
312  (W.D.  Wash.  1974).  and 
particularly  at  626  F.  Supp.  1486,  to 
be  places  at  which  the  Jamestown 
Klallam  Tribe  may  fish  under  rights 
secured  by  treaties  with  the  United 
States. 

Lower  Elwha  Klallam — Those  locations 
in  the  Strait  of  Juan  de  Fuca  and  Puget 
Sound  as  determined  in  or  in 
accordance  with  Final  Decision  No.  1 
and  subsequent  orders  in  United 


States  V.  Washington.  384  F.  Supp. 
312  (W.D.  Wash.  1974).  and 
particularly  at  459  F.  Supp.  1049  and 
1066  and  626  F.  Supp.  1443.  to  be 
places  at  which  the  Lower  Elwha 
Klallam  Tribe  may  fish  under  rights 
secured  by  treaties  with  the  United 
.States. 

Lummi — Those  locations  in  the  Strait  of 
Juan  de  Fuca  and  Puget  .Sound  as 
determined  in  or  in  accordance  with 
Final  Decision  No.  1  and  subsequent 
orders  in  United  States  v. 
Washington.  384  F.  Supp.  312  (W.D. 
Wash.  1974),  and  partin  larly  at  384 
F.  Supp.  350,  as  modiflf^l  in 
Subproceeding  No.  89-00  (W.D. 
Wash.  February  13,  1990}  (decision 
and  order  re:  cross-motions  for 
summar)'  judgement),  to  be  places  at 
which  the  Lummi  Tribe  may  fish 
under  rights  secured  by  treaties  with 
■     the  United  States. 

Makah— North  of  48''02'15"  N.  lat. 
(Norwegian  Memorial),  west  of 
123°42'30"  W.  long.,  and  east  of 
12.5''44'00'W.  long. 

Port  Gamble  Klallam — Those  locations 
in  the  Strait  of  Juan  de  Fuca  and  Puget 
Sound  as  determined  in  or  in 
accordance  with  Final  Decision  No  1 
and  subsequent  orders  in  United 
States  V.  Washington.  3^4  F.  Supp. 
312  (W.D.  Wash.  1974).  and 
particularly  at  625  F.  Supp.  1442,  to 
be  p^es  at  which  the  Port  Gamble 
KlaKam  Tribe  may  fish  under  rights 
seciircd  by  treaties  with  the  United 
Statels. 

Quileute — Between  48°07'36"  N.  lat. 
(Sand  Point)  and  47°3r42"  N.  lat. 
(Queets  River),  and  east  of  125''4400" 
W.  long. 

Quinault— Between  47°4006"  N.  lat. 
(Destruction  Island)  and  45°53'18  '  N. 
lat.  (Point  Chehalis),  and  east  of 
125°4400"  W.  long. 

Skokomish — Those  locations  in  the 
Strait  of  Juan  de  Fuca  and  Puget 
Sound  as  determined  in  or  in 
accordance  with  Final  Decision  No.  1 
and  subsequent  orders  in  United 
States  v.  Washington.  384  F.  Supp. 
312  (W.D.  Wash.  1974).  and 
particularly  at  384  F.  Supp.  377,  to  be 
places  at  which  the  Skokomish  Tribe 
may  fish  under  rights  seciued  by 
treaties  with  the  United  States. 

Suquamish — Those  locations  in  the 
Strait  of  Juan  de  Fuca  and  Puget 
Sound  as  determined  in  or  in 
accordance  with  Final  Decision  No.  1 
and  subsequent  orders  in  United 
States  v.  IV'as/i/ngton,  384  F.  Supp. 
312  (W.D.  Wash.  1974),  and 
particularly  at  459  F.  Supp.  1049,  to 
be  places  at  which  the  Suquamish 
Tribe  may  fish  under  rights  secured 
by  treaties  with  the  United  States. 


Swanomish — Those  locations  in  the 
Strait  of  Juan  de  Fuca  and  Puget 
Sound  as  determined  in  or  in 
accordance  with  Final  Decision  No.  1 
and  subsequent  orders  in  United 
States  V.  Washington.  384  F.  Supp. 
312  (W.D.  Wash.  1974).  and 
particularly  at  459  F.  Supp.  1049.  to 
be  places  at  which  the  Swinomish 
Tribe  may  fish  under  rights  secured 
by  treaties  with  the  United  States. 

Tulalip — Those  locations  in  the  Strait  of 
Juan  de  Fuca  and  Puget  Sound  as 
determined  in  or  in  accordance  with 
Final  Decision  No,  1  and  subsequent 
orders  in  United  States  v. 
Washington.  384  F.  Supp.  312  (WD. 
Wash.  1974).  and  particularly  at  626 
F.  Supp.  1531-1532,  to  be  places  al 
which  the  Tulalip  Tribe  may  fish 
under  rights  secured  by  treaties  with 
the  United  States. 

$301.21    Sport  fishing  tor  halibut 

(a)  No  person  shall  engage  in  sport 
fishing  for  halibut  using  gear  other  than 
a  single  line  with  no  more  than  two 
hooks  attached;  or  a  spear. 

(b)  In  all  waters  off  Alaska: 

(1)  The  sport  fishing  season  is  from 
February  1  to  December  31; 

(2)  The  daily  bag  limit  is  two  halibut 
of  any  size  per  person  per  day. 

(c)  In  all  waters  off  British  (bolumbia: 

(1)  The  sport  fishing  season  is  from- 
February  1  to  December  31; 

(2)  The  daily  bag  limit  is  two  hahbul 
of  any  size  per  day  per  person. 

(d)  In  all  waters  off  California. 
Oregon,  and  Washington: 

(1)  The  total  allowable  catch  of 
hahbut  shall  be  limited  to: 

(i)  109,037  pounds  (49.5  mt)  north  of 
Cape  Falcon  (45°46'00"  N.  latitude),  and 

(ii)  69.713  pounds  (31.6  mt)  south  of 
Cape  Falcon. 

(2)  The  sport  fishing  areas,  area  sub- 
quotas,  fishing  dates,  and  daily  bag 
limits  implemented  by  NMFS  are  as 
follows  except  as  modified  under  the 
inseason  actions  in  paragraph  (d)(3)  of 
this  section. 

(i)  In  Puget  Sound  and  the  U.S.  waters 
in  the  Strait  of  Juan  de  Fuca,  east  of  a 
line  from  the  lighthouse  on  Bonilla 
Point  on  Vancouver  Island,  British 
Columbia  (48°35'44"  N.  latitude, 
124°43'00"  W.  longitude)  to  the  buoy 
adjacent  to  Duntze  Rock  (48''24'55"  N. 
latitude.  124''44'50"  W.  longitude)  to 
Tatoosh  Island  lighthouse  (48°23'30"  N. 
latitude,  124"'44'00"  W.  longitude)  to 
Cape  Flattery  (48'22'55  '  N.  latitude, 
124''43'42"  W.  longitude),  there  is  no 
sub-quota.  This  area  is  managed  based 
on  a  season  that  is  projected  to  take 
35,328  pounds  (16.0  mt). 

(A)  The  fishing  season  is  May  2 
through  July  5,  6  days  a  w-eek  (closed 
Wednesdays). 
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(B)  The  daily  bag  limit  is  one  halibut 
of  any  size  per  day  per  person. 

(ii)  fn  the  area  off  the  north 
Washington  coast,  west  of  the  line 
described  in  paragraph  (d)(2)(i)  of  this 
section  and  north  of  the  Queets  River 
(47'>31'42"  N.  latitude),  the  sub-quota  is 
68.039  pounds  (30.9  mt). 

(A)  The  fishing  season  commences  on 
May  a  and  continues  5  days  a  week 
(Tuesday  through  Saturday)  through 
September  30  or  until  the  68,039 
poimds  (30.9  mt)  sub-quota  is  estiinated 
to  haue  been  taken  and  the  season  is 
closeq  by  the  Commission,  whichever 
occuri  first. 

(B)  The  daily  bag  hmit  is  one  halibut 
of  any  size  per  day  per  person. 

(C)  A  closure  to  sport  fishing  for 
halibut  is  established  in  a  portion  of  this 
area  alwut  19.5  nautical  miles  (36  km) 
southwest  of  Cape  Flattery.  The  closed 
area  is  defined  as  the  area  within  a 
rectangle  defined  by  these  four  comers: 
48''17l00"  N.  latitude  and  IZS'IO'OO"  VV. 
longitude;  48''1700"  N.  latitude  and 
125°(30'00"  W.  longitude;  48"'05'00"  N. 
latitude  and  125''10'00"  VV.  longitude: 
and.  4B"'05'00"  N.  latitude  and 
125"'00'00"VV.  longitude. 

(iii)  iln  the  area  between  the  Queets 
River.  WA.  and  Cape  Falcon.  OK 
(45''46(00"  N.  latitude),  there  is  no  sub- 
quota. 'This  area  is  managed  based  on  a 
srasotl  that  is  projected  to  take  5.670 
pounds  (2.6  mt). 

(A)  The  fishing  season  is  open  1  day 
per  wdek,  on  Thursday,  on  Juno  2  and 
June  9. 

(B)  The  daily  bag  hmit  Is  one  halibut 
of  any  size  per  day  per  person. 

(iv)  |a  the  area  off  Oregon  between 
Cape  Falcon  and  the  California  border 
(42''00'00"  N.  latitude),  the  sub-quota  is 
67.900  pounds  (30.8  mt). 

(A)  The  fishing  seasons  are: 

{1)  Commencing  May  4  and 
continuing  5  days  a  week  (Wednesday 
through  Sunday)  until  53.641  pounds 
(24.3  mt)  are  estimated  to  have  been 
taken  and  the  season  is  closed  by  the 
Commission; 

(2)  Commencing  the  day  following  the 
closure  of  the  season  in  paragraph 
(■l)(2)(iv)(A)(I)  of  this  section,  and 
continuing  7  days  a  week  through 
August  5.  in  the  area  inside  the  30- 
fathom  curve  nearest  to  the  coastline  as 
plotted  on  National  Ocean  Service 
charts  numbered  18520.  18580.  and 
18600  from  Cape  Falcon  to  the 
Cahfornia  border,  or  until  2.716  pounds 
(1.2  mt)  are  estimated  to  have  been 
taken  (except  that  any  poundage 
remaining  unharvested  after  the  earlier 
season  will  be  added  to  this  season)  and 
the  season  is  closed  by  the  Commission, 
whichever  is  earlier;  and 


l3)  August  6  through  September  30,  5 
days  a  week  (Wednesday  through 
Sunday),  or  until  a  total  of  67,900 
pounds  (30.8  mt)  for  this  area  are 
estimated  to  have  been  taken  and  the 
season  is  closed  by  the  Commission, 
whichever  is  earUer. 

(B)  The  daily  bag  limit  is  two  halibut, 
one  with  a  minimum  overall  size  limit 
of  32  inches  (81.3  cm)  and  the  second 
witli  a  minimum  overall  size  hmit  of  50 
inches  (127  0  cm). 

(v)  In  the  area  off  the  California  coast, 
there  is  no  sub-quota.  This  area  is 
managed  based  on  a  season  that  is 
projected  to  take  1,813  pounds  (0.8  mt). 

(A)  The  fishing  season  in  this  area  is 
May  1  through  September  30.  7  days  a 
week. 

(B)  The  daily  bag  limit  is  one  halibut 
with  a  minimum  overall  size  limit  of  32 
inches  (81.3  cm). 

(3)  Flexible  tnseason  management 
provisions  in  Area  2A.  (i)  The  Regional 
Director.  NMFS  Northwest  Region,  after 
consultation  with  the  Chairman  of  the 
Pacific  Fishery  Management  Council, 
the  Commission  Executive  Director,  end 
the  Fisheries  Director(s)  of  the  affected 
state{s),  is  authorized  to  modify 
regulations  during  the  season  after 
determining  that  such  action: 

(A)  Is  necessary  to  allow  allocation 
objectives  to  be  met;  and 

(B)  Will  not  result  in  exceeding  the 
catch  limit  established  preseason  for 
each  area. 

(ii)  Flexible  inscason  management 
provisions  include,  but  are  not  limited 
to.  the  following: 

(A)  Modification  of  sport  fishing 
periods; 

(B)  Modification  of  sport  fishing  bag 
limits; 

(C)  Modification  of  .sport  fishing  size 
limits;  and 

(D)  Modification  of  sport  fishing  days 
per  calendar  week. 

(iii)  Notice  procedures.  (A)  Actions 
taken  under  paragraph  (d)(3)  of  this 
section  will  be  published  in  the  Federal 
Register. 

(B)  Actual  notice  of  inseason 
management  actions  will  be  provided  by 
a  telephone  hotline  administered  by  the 
Northwest  Region,  NMFS,  at  800-662- 
9825  (May  through  September)  and  by 
U.S.  Coast  Guard  broadcasts.  These 
broadcasts  are  announced  on  Channel 
10  VHF-FM  and  2182  kHz  at  frequent 
inter\'als.  The  armouncements  designate 
the  channel  or  frequency  over  which  the 
Notice  to  Mariners  will  be  inmiediately 
broadcast.  Since  provisions  of  these 
regulations  may  be  altered  by  inseason 
actions,  sport  fishermen  should  monitor 
either  the  telephone  hotline  or  U.S. 
Coast  Guard  broadcasts  for  current 


information  for  the  area  in  which  they 
are  fishing. 

(iv)  Effective  dates.  (A)  Any  action 
issued  under  paragraph  (d)(3")(iii)  of  this 
section  is  effective  on  the  date  specified 
in  the  publication  or  at  the  time  that  the 
action  is  filed  for  public  inspection  with 
the  Office  of  the  Federal  Register, 
whichever  is  later. 

(B)  If  time  allows.  NMFS  will  invite 
public  comment  prior  to  the  effective 
date  of  any  inseason  action  filed  with 
the  Federal  Register.  If  the  Regional 
Director  determines,  for  good  cause,  that 
an  inseason  action  must  be  filed  without 
affording  a  prior  opportunity  for  pubUc 
comment,  public  con-iments  will  be 
received  for  a  period  of  15  days  after  the 
filing  of  the  action  with  the  Federal    ■ 
Register. 

(C)  Any  inseason  action  issued  under 
paragraph  (d)(3)  of  this  seclion  will 
remain  in  effect  until  the  stated 
expiration  date  or  until  rescinded, 
modified,  or  superseded.  However,  no 
in.season  action  has  any  effect  beyond 
tlie  end  of  the  calendar  year  in  whicl\_it 
is  issued. 

(v)  Availability  of  data.  The  Regional 
Director  will  compile  in  aggregate  form 
all  data  and  other  information  relevant 
to  the  action  being  taken  and  will  make 
them  available  for  public  review  during 
normal  office  hours  at  the  Northwest 
Regional  Office.  NMFS,  Fisheries 
Management  Division.  7600  Sand  Point 
Way  NE..  Seattle.  WA. 

(4)  The  Commission  shall  determine 
and  announce  closing  dates  to  the 
public  for  any  area  in  which  the  sub- 
quotas  under  paragraph  (d)(2)  of  this 
section  are  estimated  to  have  b<H'n 
taken. 

(5)  When  the  Commission  has 
determined  that  a  sub-quota  under 
paragraph  (d)(2)  of  this  section  is 
estimated  to  have  been  taken,  and  has 
announced  a  date  on  which  the  season 
will  close,  no  person  shall  sport  fish  for 
halibut  in  that  area  after  that  date  for  the 
rest  of  the  year,  unless  a  reopening  of 
that  area  for  sport  hahbut  fishing  is 
scheduled  under  paragraph  (d)(2)  or 
(d)(3)  of  this  section,  or  announced  by 
the  Commission. 

(e)  Any  minimum  overall  size  limit  in 
this  section  shall  be  measured  in  a 
straight  line  passing  over  the  pectoral 
fin  from  the  tip  of  the  lower  jaw  with 
the  mouth  closed,  to  the  extreme  end  of 
the  middle  of  the  tail. 

(0  No  person  shall  fillet,  mutilate,  or 
otherwise  disfigure  a  halibut  in  any 
manner  that  prevents  the  determination 
of  minimum  size  or  the  number  of  fish 
caught,  possessed,  or  landed. 

(g)  The  possession  limit  for  halibut  in 
the  waters  off  the  coast  of  Alaska  is  two 
daily  bag  limits. 
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(h)  The  possession  limit  for  halibut  in 
the  waters  oH  British  Columbia, 
Washington,  Oregon,  and  California  is 
the  same  as  the  daily  bag  limit. 

(i)  Any  halibut  brought  aboard  a 
vessel  and  not  immediately  returned  to 
the  sea  with  a  minimum  of  injury  will 
be  included  in  the  daily  bag  limit  of  the 
person  catching  the  halibut. 


(j)  No  person  shall  be  in  possession  of 
halibut  on  a  vessel  while  fishing  in  a 
closed  area. 

(k)  No  halibut  caught  by  sport  fishing 
shall  be  offered  for  sale,  sold,  traded,  or 
bartered. 

(1)  No  halibut  caught  in  sport  Gshing 
shall  be  possessed  on  board  a  vessel 
when  other  fish  or  shellfish  aboard  the 
said  vessel  are  destined  for  commercial 
use,  sale,  trade,  or  barter. 


(m)  The  operator  of  a  charter  vessel 
shall  be  liable  for  any  violations  of  this 
part  committed  by  a  passenger  aboard 
said  vessel. 

S  301 ,22    Previous  regulationa  superseded. 

This  part  shall  supersede  all  previous 
regulations  of  the  Commission,  and  this 
part  shall  be  effective  each  succeeding 
year  imtil  superseded. 

BILUMO  COOe  3S10-22-P 
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Proposed  Rules 


This  sertion  of  the  FEDERAL  REGiSTER 
contain^  notices  to  tt-ie  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
aile  n-,aMng  pnor  to  the  adoption  of  the  final 
rules. 


FEDErtAL  LABOR  RELATIONS 
AUTHORITY 

5  CFR  Chapter  XIV 

Regional  Offices;  Jurisdictional 
Changes 

AGENCY:  Federal  Labor  Relations 
Aiithoifity  and  the  General  Counsel  of 
the  Federal  Labor  Relations  Authority. 
ACTION!  Notice  of  proposed  amendments 
to  rule$  and  regulations. 

SUMMARY:  This  document  proposes  to 
amend  the  rules  and  regulations  of  the 
Federal  Labor  Relations  Authority  and 
the  General  Counsel  of  the  Federal 
Labor  Relations  Authority  to  provide  for 
changes  in  the  geographical 
jurisdictions  of  the  seven  Regional 
Directors  concerning  unfair  labor 
practice  charges  and  representation 
petitions. 

DATES:  Comments  should  be  received  on 
or  before  June  1,  1994. 
ADDRESSES:  Comments  should  be 
addressed  to  David  L.  Feder.  Acting 
Deputy  General  Counsel.  Office  of  the 
General  Counsel,  Federal  Labor 
Relations  Authority.  607  14th  St.  NW. 
suite  210.  Washington.  DC  20424-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Feder.  Acting  Deputy  General 
Counsel,  (202)  482-6680  extension  203. 
SUPPLEMENTARY  INFORMATION:  Effective 
January  28.  1980.  the  Authority  and 
General  Counsel  published,  at  45  FR 
3482,  January  17.  1980,  final  rules  and 
regulations  to  govern  the  processing  of 
cases  by  the  Authority  and  the  General 
Counsel  under  chapter  71  of  title  5  of 
the  United  States  Code.  These  rules  and 
regulations  are  required  by  title  VII  of 
the  Civil  Service  Reform  Act  of  1978 
and  are  set  forth  in  5  CFR  Part  2400  et 
seq.  (1993). 

Appendix  A.  paragraph  (f)  of  the  rules 
and  regulations  sets  forth  the  geographic 
jurisdictions  of  the  Regional  Directors  of 
the  Authority.  In  the  best  interest  of 
maximizing  the  resources  within  the 
Office  of  the  General  Counsel  and 
efficient  and  effective  case  processing. 


the  General  Counsel  of  the  Authority 
proposes  to  realign  the  geographical 
jurisdictions  of  the  Regional  Directors  to 
distribute  the  caseload,  based  on 
historic  perspective,  among  the  seven 
Regional  Directors  so  that  the  seven 
regional  offices  have  a  substantially 
similar  size  caseload.  This  proposed 
change  in  geographic  jurisdiction  is  in 
conjunction  with  the  General  Counsel 
review  of  ref^ional  office  staffing 
patterns  with  the  goal  of  achieving 
parity  in  the  number  of  employees  per 
region. 

The  proposed  change  will  result  in 
equalizing  the  work  per  regional  office 
employee.  The  Office  of  the  General 
Counsel  will  transfer  cases  between 
regions  on  a  recurring  basis,  as 
necessary,  based  on  caseload  and 
staffing  so  that  Office  of  the  General 
Counsel  resources  will  be  utilized  to  the 
fullest  extent. 

Executive  Order  12291 

This  proposed  regulation  has  been 
reviewed  in  accordance  with  Executive 
Order  12291.  It  is  not  classified  as  major 
because  it  does  not  meet  the  criteria  for 
major  regulations  established  by  the 
Order. 

Regulatory  Flexibility  Act  Certification 

The  General  Counsel  has  determined 
that  this  proposed  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Paperwork  Reduction  Act  of  1980 

The  proposed  regulation  contains  no 
information  collection  or  recordkeeping 
requirement  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507 
et  seq.) 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  5 
U.S.C.  7134,  Appendix  A  to  5  CFR 
Chapter  XIV  is  proposed  to  be  amended 
by  revising  paragraph  (f)  to  read  as 
follows: 

Appendix  A  to  5  CFR  Chapter  XIV— 
Current  Addresses  and  Geographic 
Jurisdictions 

*        •        *        •        • 

(0  The  geographic  jurisdictions  of  the 
Regional  Directors  of  the  Authority  are 
as  follows:  * 


State  or  other  locality 


Alabama 
Alaska  ... 


Regional  office 
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Atlanta. 
Denver. 


State  or  ottier  locality 

Arizona  

Arkansas 

California  

Cotorado 

Connecticut 

Delaware  

District  of  Columt)ia 

Florida 

Georgia 

Hawaii  and  a'l  land  and 
water  areas  west  of  the 
continents  of  North  and 
South  America  (except 
coastal  islands)  to  k>ng. 
90  degrees  East. 

Idaho 

Illinois 

IrKjiana 

Iowa  

Kansas 

Kentucky 

Louisiana  ...;. 

Maine 

Maryland 

Massachusetts 

Michigan  

Minnesota  

Mississippi  

Missouri.  Eastern  (Scot- 
land, Knox.  Monroe, 
Audrain,  Shelby. 

Callaway,  Manes, 

Osage,  Pu'aski,  Texas 
and  Howell  cou.nties  and 
all  counties  east  thereot). 

Missouri,  Western  (all 
coonties  west  of  Sect- 
land,  Knox,  Mor'ce, 
AuOraif^,  Shelby. 

Callaway,  Manes, 

Coaqe,  Pulaski,  Texas 
and  Howell  coij.-:ties). 

Montana 

Nebraska  

Nevada  

New  Ha'npshire 

New  Jersey 

New  Mexico 

New  York  

North  Caroli.na  

North  Dakota  

Ohio 

Oklahoma  ' 

Oregon 

Perxisyivania,  Eastern  (all 
counties  except  Er.e. 
Crawfc'd,  Mercer,  La- 
rence,  Beaver.  Alle- 
gheny, Washington. 
Greene,  Fayette,  Somer- 
set, Westmoreland.  War- 
ren. Indiana,  Butler, 
Armstrong.  Clanon, 
Venango,  Forest. 
Gambia.  Elk  and 
McKean). 


Regional  office 


Denver. 

Dallas. 

San  Franctsco. 

Denver. 

Boston. 

Boston. 

Washington.  DC. 

Atanta. 

Atlanta. 

San  Francisco. 


Denver. 

Chicago. 

Chicago. 

Chrcago 

Denver. 

Chicago. 

Dallas. 

Boston. 

Washington.  DC. 

Boston. 

Chicago. 

Chicago 

Atlanta. 

Chicago. 


Denver. 


Denver. 

Denver. 

Denver. 

Boston. 

Boston. 

Denver. 

Boston. 

Atlanta 

Denver. 

Chicago. 

Dallas. 

San  FrarKisco. 

Boston. 
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State  Of  other  locality 

Regional  office 

Pennsylvania.        Western 

Chicago. 

(Erie.  Crawford,  Mercer, 

Lawrence,  Beaver,  Alle- 

gheny,         Washington, 

Greene,  Fayette,  Somer- 

set, Westmoreland.  War- 

ren,     Indiana,      Butler, 

Armstrong,           Clarion, 

Venango,              Forest, 

Camtxa,        Elk        and 

McKean  counties). 

Puerto  Rico 

Atlanta 

Rhode  Island  

Boston. 

South  Carolina 

Atlanta. 

South  Dakota 

Denver. 

Tennessee  

Atlanta. 

Texas  

Dallas. 

Utah 

DefTver. 

Vermont , 

Boston. 

Virginia 

Washington.  DC. 

Washington 

San  Francisco. 

West  Virginia  

Chicago. 

Wisconsin  

Chicago. 

Wvomina         

Denver. 

Virgin  Islands 

Atla.nta. 

Panamalimited  FLRA  juris- 

DaJlas. 

diction. 

All  land  and  water  areas 

Chicago. 

east  of  the  continents  of 

North  and  South  Amer- 

ica to  long  90  degrees 

E..  except  the  Virgin  Is- 

lands.   Panama   (limited 

FLRA  jurisdiction),  Puer- 

to Rico  and  coastal  is- 

lands. 

ACTION:  Proposed  rule. 


(5  U.S.C.  7134) 

For  the  Authority: 
Jean  McKee, 
Chairman. 
Pamela  Talkin, 
Member. 

Tony  Armendariz, 
Member. 

For  the  General  Counsel: 
Joe  Swerdzewski. 
General  Counsel. 
IFR  Doc.  94-10369  Filed  4-29-94.  8;45  ami 

BILUNG  CODC  S727-01-M 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  300  and  319 
[Docket  No.  93-101-1] 

importation  of  Fruits  and  Vegetables 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 


SUMMARY:  We  are  proposing  to  allow  a 
number  of  previously  prohibited  fruits 
and  vegetables  to  be  imported  into  the 
United  States  from  certain  parts  of  the 
world.  All  of  the  fruits  and  vegetables, 
as  a  condition  of  entry,  would  be  subject 
to  inspection,  disinfection,  or  both,  at 
the  port  of  first  arrival  as  may  be 
required  by  a  U.S.  Department  of 
Agriculture  inspector.  In  addition,  some 
of  the  fruits  and  vegetables  would  be 
required  to  undergo  prescribed 
treatments  for  fruit  flies  or  other 
injurious  insects  as  a  condition  of  entry, 
or  to  meet  other  special  conditions.  This 
proposed  action  would  provide  the 
United  States  with  additional  kinds  and 
sources  of  fruits  and  vegetables  while 
continuing  to  provide  protection  against 
the  introduction  and  dissemination  of 
injurious  plant  pests  by  imported  fruits 
and  vegetables. 

We  are  also  proposing  to  make  several 
minor  changes  to  tho  regulations  for  the 
sake  of  clarity. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  June 
1, 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  NfD  20782.  Please  state  diet 
your  comments  refer  to  Docket  No.  93- 
101-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frank  E.  Cooper  or  Mr.  Peter  Grosser, 
Senior  Operations  Officers,  Port 
Operations,  Plant  Protection  and 
Quarantine,  APHIS,  USDA,  room  635, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8295. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  7  CFR  319.56 
through  319.56-8  (referred  to  below  as 
the  regulations)  prohibit  or  restrict  the 
importation  of  fruits  and  vegetables  into 
the  United  States  from  certain  parts  of 
the  world  to  prevent  the  introduction 


and  dissemination  of  injurious  insects 
that  are  new  to  or  not  widely  distributed 
within  and  throughout  the  United 
States. 

We  are  proposing  to  amend  the 
regulations  to  allow  additional  fruits 
and  vegetables  to  be  imported  into  the 
United  States  from  certain  parts  of  the 
world  under  specified  conditions.  The 
importation  of  these  fruits  and 
vegetables  has  been  prohibited  because 
of  the  risk  that  the  fruits  and  vegetables 
could  introduce  injurious  insects  into 
the  United  States.  We  are  proposing  to 
allow  these  importations  at  the  request 
of  various  importers  and  foreign 
ministries  of  agriculture,  and  after 
conducting  pest  risk  analyses  ■  that 
indicate  the  fruits  or  vegetables  can  be 
imported  under  certain  conditions 
without  significant  pest  risk. 

All  of  the  fruits  and  vegetables 
included  in  this  document  would  be 
subject  to  the  requirements  in  §  319.56- 
6  of  the  regulations.  Section  319.56-6 
provides,  among  other  things,  that  all 
imported  fruits  and  vegetables,  as  a 
condition  of  entry,  shall  be  subject  to 
inspection,  disinifection,  or  both,  at  the 
port  of  first  arrival,  as  may  be  required 
by  a  U.S.  Department  of  Agriculture 
(USDA)  inspector  to  detect  and 
eliminate  plant  pests.  Section  319.56-6 
also  provides  that  any  shipment  of  fruits 
and  vegetables  may  be  refused  entry  if 
the  shipment  is  infested  with  fruit  flies 
or  other  dangerous  plant  pests  and  an 
inspector  determines  that  it  cannot  be 
cleaned  by  disinfection  or  treatment. 

Some  of  the  fruits  and  vegetables 
proposed  for  importation  would  be 
required  to  undergo  prescribed 
treatments  for  fruit  flies  or  other  insect 
pests  as  a  condition  of  entry,  or  to  meet 
other  special  conditions. 

The  proposed  conditions  of  entry, 
which  are  discussed  in  greater  detail 
below,  appear  adequate  to  prevent  the 
introduction  and  dissemination  of 
injurious  plant  pests  by  the  importation 
of  fruits  and  vegetables  from  certain 
foreign  countries  and  localities  into  the 
United  States. 

Subject  to  Inspection  and  Treatment 
Upon  Arrival 

We  are  proposing  to  allow  the 
following  fruits  and  vegetables  to  be 
imported  into  the  United  States  from  the 
country  or  locality  indicated  in 
accordance  with  §  319.56-6  and  all 
other  ap>plicable  requirements  of  the 
regulations: 


■  Information  on  these  pest  risk  analyses  and  any 
other  pest  risk  analysis  refened  to  in  this  document 


may  be  obtained  bv  writing  to  the  person  listed 
under  FOR  FURTNCR  MFOmMTKM  CONTACT. 
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Country/locality 

Argentina 

Belize .... 

IncJonesia 

Jamaica „ „ 

Mexico  ..- „. 

Peru 

I 

South  Africa  . .. 
Span 


Common  nanw 


globe 


Artchdce, 

MW  

Oasheen  „_ 

Ivy  gourd 

PointecSgowd  ... 

Tepeguaje 

Arugula 

Chervil 

Lemcngrass  

Mustard  greens  , 
Artichoke,  globe 
Tomato 


Botanical  name 

Cyrtara  scolymus  

Mentha  spp  

Colocasia  spp  ,  Alocasia  spp.,  and 
Xanthosoma  spp. 

Coccinia  grandis  

Jhchosanthes  doica 

Leucaena  spp.  

Eruca  satva 

Anthiiscus  spp.  

Cymbopogon  spp. 

Brassica  juncea  _ 

Cynara  scotymus  ._ 

i.ycQpers/con  esculentum „ 


Plant  part(s) 


Immature  flower  head. 
Above  ground  parts. 
Tuber. 

fruiL 

Frurt. 

FmiL 

Leal  arKl  stent 

Leaf  and  stem. 

Leaf  and  stem. 

Leaf. 

Immature  flower  iiead. 

Green  fruit. 


We  also  propose  to  prohibit  the  entry 
of  dasheen  from  Indonesia  into  Guam, 
to  prevent  the  introduction  of  dasheen 
mosaic  virus.  Cartons  in  which  dasheen 
from  Indonesia  are  packed  must  be 
stamped  "Not  for  distribution  in 
Guain." 

E.i[(,-ept  for  dasheen  from  Indonesia, 
pest  risk  analyses  conducted  by  the 
Animal  and  Plant  Health  Inspection 
Service  (APHLS)  have  shown  that  the 
fruits  and  vegetables  listed  above  are  not 
attacked  by  fruit  flies  or  other  injurious 
plant  pests,  either  because  they  are  not 
hosts  to  the  pests  or  because  the  pests 
are  i|»ot  present  in  the  coimtry  or  locality 
of  origin.  In  addition,  we  have 
determined  that  any  other  injurious 
plant  pests  that  might  be  carried  by  the 
listed  fruits  or  vegetables  would  be 
readily  detectable  by  a  USDA  inspector. 
Therefore,  the  provisions  in  §  319.56-6 
concerning  inspection,  disinfection,  or 
both,  at  the  port  of  first  arrival,  appear 
adequate  to  prevent  the  introduction 
into  the  United  States  of  injurious  plant 
pestfc  by  the  importation  of  these  fruits 
and  vegetables. 

Subiect  to  Inspection  and  Treatment 
Upon  Arrival;  Additional  Conditions 

In  addition  to  the  fhiits  and 
vegetables  listed  above,  we  are 
proposing  to  allow  the  following  fruits 
and  vegetables  to  be  imported  into  the 
Unified  States.  These  commodities,  like 
the  fruits  and  vegetables  mentioned 
abovia.  would  be  imported  into  the 
United  States  in  accordance  with 
§  319-56-6  and  all  other  applicable 
requirements  of  the  regulations. 
However,  in  order  to  prevent  the  spread 
of  certain  injurious  plant  pests,  we  are 
attadiing  additional  conditions  to  their 
proposed  importation.  These  additional 
conditions,  which  are  explained  below, 
appear  to  be  adequate  to  prevent  the 
introduction  into  the  United  States  of 
injurious  plant  pests  by  the  importation 
of  these  fruits  and  vegetables. 

Tomatoes  from  Spain.  We  are 
proposing  to  allow  pink  or  red  tomatofis 
(fruit.)  [Lycopemicon  esculentum)  from 


Ihe  Almeria  province  of  Spain  to  be 
imported  into  the  United  States  under 
certain  conditions.  Though  pink  and  red 
tomatoes  are  a  recorded  host  of  the 
Mediterranean  fruit  P.y  (Medfly),  which 
is  knov.-n  to  occur  in  Spain,  we  have 
determined  that  tomatoes  grown  under 
certain  conditions  in  the  Almeria 
Province  of  Spain  can  be  imported  into 
the  United  States  u  ithout  presenting  a 
significant  risk  of  introducing  Medfly. 
We  believe  the  multiple  safeguards 
discussed  below  would  be  adequate  to 
guard  against  the  Introduction  of  Medfly 
with  the  pink  or  red  tomatoes.  (As 
shown  in  the  list  above,  we  are 
proposing  to  allow  green  tomatoes  to  be 
imported  into  the  United  States  from  all 
of  Spain,  subject  only  to  requirements 
under  §  319.55-6  of  the  regulations  and 
all  other  applicable  requirements  of  the 
regulations.) 

We  are  proposing  to  allow  pink  or  red 
tomatoes  grown  in  the  Almeria  Province 
to  be  imported  into  the  United  Stales 
because  Almeria  is  the  only  province 
the  Spanish  Government  has  agreed  to 
regulate  as  follows.  Pink  or  red  tomatoes 
from  Almeria  could  be  shipped  from 
Spain  only  from  December  1  though 
April  30,  and  only  if  they  were  grown 
in  gnsenhouses  regi.<;tered  with  and 
inspected  by  the  Spanish  Ministrj-  of 
Agriculture,  Fisheries,  and  Food 
(.MAFF).  B«;ginning  2  months  prior  to 
shipping  ajid  continuing  through  April 
30,  MAf'F  would  be  required  to  set  and 
maintain  Medfly  traps  baited  with 
trimedlure  inside  the  greenhouses  at  a 
rate  of  four  traps  per  hectare.  In  all  areas 
outside  the  greenhouses  and  within  8 
kilometers,  including  urban  and 
residential  areas,  MAfT  would  be 
required  to  place  Medfly  traps  at  a  rate 
of  lour  traps  per  square  kilometer.  All 
traps  would  have  to  be  checked  every  7 
davs. 

Capture  of  a  single  Medfly  in  a 
registered  greenhouse  would 
iinmediately  cancel  exports  from  that 
g'^ienbouse  until  the  source  of 
infestation  is  determined,  all  flies  are 
emdicatud.  and  measures  are  taken  to 


preclude  any  future  infestation.  Capture 
of  a  single  fly  within  2  kilometers  of  a 
registered  greenhouse  would  necessitate 
increasing  trap  density  in  order  to 
determine  whether  there  is  a 
reproducing  population  in  the  area  or  if 
the  single  fly  had  been  introduced 
accidentally.  Capture  of  two  flies  within 
2  kilometers  of  a  registered  greenhouse 
and  within  a  1-month  time  period 
would  cancel  exports  from  all  registered 
greenhouses  within  2  kilometers  of  the 
find,  until  the  source  of  infestation  is 
determined  and  all  Hies  are  eradic:ated 

We  would  require  pink  or  red 
tomatoes  to  be  packed  within  24  hours 
of  harvest,  to  be  safeguarded  by  a 
flyproof  mesh  screen  or  plastic  tarpaulin 
in  transit  to  the  packing  house  and 
while  awaiting  packing,  and  to  be 
packed  in  flyproof  containers  for  transit 
to  the  airport  and  subsequent  shipping 
to  the  United  States. 

MAFF  would  be  responsible  for 
export  certification  inspection  and 
issuance  of  phytosanitary  certificates. 
The  phytosanitary  certificates  would  bo 
required  to  bear  the  follovring 
declaration:  "These  tomatoes  were 
grown  in  registered  greenhouses  in 
Almeria  Province  in  Spain."  These 
phytosanitary  certificates  would  be 
required  to  accompany  any  shipment  of 
such  tomatoes. 

Treatment  Required 

The  fruits  and  vegetables  listed  below 
are  attacked  by  the  Medfly  or  other 
injurious  Insects,  as  specified  below,  in 
their  country  or  locality  of  origin.  Visual 
inspection  cannot  be  relied  upon  to 
dt^tect  the  insects,  but  the  fruits  and 
vegetables  can  be  treated  to  destroy  the 
insects.  Therefore,  we  prof)ose  to  allow 
these  fruits  and  vegetables  to  be 
imported  into  the  United  States,  or 
specified  parts  of  the  United  States,  only 
if  they  have  been  treated  in  accordance 
with  the  Plant  Protection  and 
Quarantine  (PPQ)  Treatment  Manual, 
which  has  been  incorporated  by 
reference  into  the  Code  of  Federal 
Regulations  at  7  CFR  300.1. 
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In  addition  to  requiring  the  treatment 
listed  below  for  litchi  imported  from 
Taiwan,  we  also  propose  to  prohibit  it.s 
entry  into  Florida,  to  prevent 


introduction  of  the  pest  Eriophyes 
lichtii.  Cartons  in  which  litchi  from 
Taiwan  are  packed  must  be  stamped 
"Not  for  distribution  in  FL." 


We  would  revise  the  PPQ  Treatment 
Manual  to  show  that  treatments  are 
required  as  follows  for  the  fruits  and 
vegetables  listed  below: 


Country 


Common  name,  Botanical  name,  and  plant  part(s) 


Ecuador 


Israel 


Mexico 


Penj .... 
Tajwan 


Thailand 


Uruguay 


Blueberry,  Vaccinium  spp..  Fruit. 

Fumigation  as  follows  for  Medfty: 

With  methyl  bromide  at  NAP — chamtxjr  or  tarpaulin: 

32  g/mi  (2  lb/1000  tt^)  for  3V2  hours  at21  'C  (70  °F)  or  above,  with  minimum  gas  concentrations  of: 

26g  (26  oz)  at  '/fe  hour  after  fumigation  t)egins. 

22g  (22  oz)  at  2  hours  after  fumigation  tiegins. 

21  g  (21  oz)  at  3'/fe  hours  after  fumigation  begins. 

32  g/m^  (2  Ib^lOOO  ft  V  for  3'/e  hours  at  18-20S''C  (6569  'F).  with  minimum  gas  concentrations  of: 

26g  (26  oz)  at '/;  hour  after  fumigation  begins. 

22g  (22  oz)  at  2  hours  after  fumigation  begins. 

19g  (19  oz)  at  3'/2  hours  after  fumigation  begins. 

(Fruit  must  be  at  the  indicated  temperature  at  sta.i  of  fumigation.) 

Cactus.  Opuntia  spp.,  Fruit 

Fumigation  as  follows  for  Medfly: 

With  methyl  bromide  at  NAP — chamber  or  tarpaulin: 

32  g/m^  (2  lb/1000  ft^)  for  SVi  hours  at  21  "C  (70  'F)  or  above,  with  minimum  gas  concentrations  of: 

26g  (26  oz)  at  '/t  hour  after  fumigation  t}egins. 

21  g  (21  oz)  at  2  hours  after  fumigation  begins. 

21  g  (21  oz)  at  3^/^  hours  after  fumigation  begins. 

(Fruit  must  tie  at  the  indicated  temperature  at  start  of  fumigation.) 

Cherry,  Prunus  avium.  Fruit. 

Cold  treatment  as  follows  for  fruit  flies  of  tfie  genus  Anastrepha: 

1 8  days  at  0.55  "C  (33  °F)  or  below. 

20  days  at  1.1 1  'C  (34  °F)  or  below. 

22  days  at  1 .66  "C  (35  "F)  or  below. 

(Pulp  of  the  fruit  must  be  at  or  below  the  indicated  temperature  at  time  of  beginning  treatmerrt) 

Blueberry,  Vaccinium  spp..  Fruit. 

Fumigation  for  Medfly  as  set  forth  atxjve  for  bluetxjn-ies  from  Ecuador. 

Litchi,  Litchi  chir^ensis.  Fruit. 

Cold  treatment  as  follows  for  fruit  files  of  the  genus  Bactrocera  and  for  Conopomorpha  sinensis: 

15  days  at  1  "C  (33.8  °F)  Of  below. 

18  days  at  1.39  "C  (34.5  "F)  or  below 

(Pulp  of  the  fruit  must  be  at  or  below  Xt\e  indicated  temperature  at  time  of  beginning  treatment) 

Asparagus,  Asparagus  officinalis.  Shoot. 

Fumigation  as  follows  for  Scirtothrips  dorsalis: 

With  methyl  bromide  at  NAP— chamt)er  or  tarpaulin: 

40  g/m^  (2.5  lb/1000  ft^)  for  2  hours  at  26.5  "C  (80  "F)  or  above,  with  minimum  gas  concentrations  of: 

32g  (oz)  at  '/t  hour  after  fumigation  begins 

24g  (oz)  at  2  hours  after  fumigation  tjegins 

48  g/mi  (3  Ib/1000  ft^)  for  2  hours  at  21-26  "C  (70-79  'F).  wiffi  minimum  gas  concentrations  of: 

38g  (oz)  at  '/^  hour  after  fumigation  tiegins. 

29g  (oz)  at  2  or  hours  after  fumigation  Ijegins. 

64  g/m"^  (4  Itk'IOOO  ftV  for  2  hours  at  15.5-20.5  °C  (60-69  °F).  with  minimum  gas  concentrations  of: 

48g  (oz)  at  '/^  hour  after  fumigation  t)egins. 

38g  (oz)  at  2  or  fiours  after  fumigation  tjegins. 

(Fruit  must  be  at  the  indicated  temperature  at  start  of  fumigation.) 

Plum,  Prunus  domestica.  Fruit. 

Cold  treatment  as  follows  for  Medfly  and  fruit  flies  of  the  genus  Anastrepha. 

1 1  days  at  0  *"C  (32  "F)  or  below. 

13  days  at  0.55  "C  (33  °F)  or  below. 

15  days  at  1.11  "C  (34  °F)  or  below. 

17  days  at  1.66  °C  (35  °F)  or  below. 

(Pulp  of  \he  fruit  must  be  at  or  t)elow.  the  irxlicated  temperature  at  time  of  beginning  treatment.) 


The  treatments  described  above  have 
been  determined  to  be  effective  against 
the  specified  insects.  This 
determination  is  based  on  research 
evaluated  and  approved  by  the 
Department.  A  bibliography  and 
additional  information  on  this  research 
may  be  obtained  from  the  Hoboken 
Methods  Development  Center,  PPQ, 
APHIS,  USDA.  209  River  Street, 
Hoboken.  NJ.  07030. 


Fruits  and  vegetables  required  to  be 
treated  for  fruit  flies  would  be  restricted 
to  North  Atlantic  ports  of  arrival  if 
treatment  has  not  been  completed  before 
the  fruits  and  vegetables  arrive  in  the 
United  States.  Climatic  conditions  at 
North  Atlantic  ports  are  unsuitable  for 
the  fruit  flies  listed  above.  Therefore,  in 
the  unlikely  event  that  any  fruit  flies 
escape  before  treatment,  they  will  not 
become  established  pests  in  the  United 


States.  North  Atlantic  ports  are:  Atlantic 
Ocean  ports  north  of  and  including 
Baltimore;  ports  on  the  Great  Lakes  and 
St.  Lawrence  Seaway;  Canadian  border 
ports  on  the  North  Dakota  border  and 
east  of  North  Dakota;  and,  for  air 
shipments,  Washington,  DC  (including 
Baltimore-Washington  International  and 
Dulles  International  airports). 

Pest  risk  analyses  conducted  by 
APHIS  have  determined  that  any  other 
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injurious  plant  pests  that  might  be 
carried  by  the  fruits  and  vegetables 
listed  above  would  be  readily  detectable 
by  a  USDA  inspector.  As  noted,  the 
fruits  and  vegetables  would  be  subject  to 
*  inspection,  disinfection,  or  both,  at  the 
"^    port  of  first  arrival,  in  accordance  with 
§319.56-6. 

Use  of  Methyl  Bronude 

Methyl  bromide  is  currently  in  * 

widespread  use  as  a  fumigant.  It  is 
prescribed  as  a  treatment  for  three  of  the 
commodities  included  in  this  proposal 
(blueberries  from  Ecuador  and  Peru, 
cactus  from  Israel,  and  asparagus  from 
Thailand).  The  environmental  effects  of 
using  methyl  bromide,  however,  are 
being  scrutinized  by  international. 
Federal,  and  State  agencies.  The  U.S. 
Environmental  Protection  Agency 
(EPA),  based  on  its  evaluation  of  data 
concerning  the  ozone  depiction 
potential  of  methyl  bromide,  published 
a  notice  of  final  rulemaking  in  the 
Federal  Register  on  December  10. 1993 
(58  PR  65018-65082).  This  rulemaking 
freeees  methyl  bromide  production  at 
1991  levels  and  requires  the  phasing  out 
of  domestic  use  of  methyl  bromide  by 
the  year  2001.  APHIS  is  studying  the 
cfTectiveness  and  environmental 
acceptability  of  alternative  treatments  to 
prepare  for  the  eventual  unavailability 
of  methyl  bromide  fumigation.  Our 
curreint  proposal  assumes  the  continued 
availability  of  methyl  bromide  for  use  as 
a  fumigant  for  at  least  the  next  few 
yeai|4 

Miscellaneous 

We  are  also  proposing  to  make  several 
minor  changes  to  the  fruit  and  vegetable 
regulations  for  the  sake  of  clarity.  In 
§  319.56-2t,  we  are  proposing  to  clarify 
prohibitions  on  imports  into  the  United 
States  of  ginger  from  the  Cook  Islands 
and  dasheen  from  South  Korea.  For  both 
comjnodities,  we  propose  to  specify  that ' 
their  packing  containers  be  stamf)ed 
with  notices  stating  that  the 
commodities  are  not  to  be  distributed  in 
certain  areas  of  the  United  States.  These 
areas  are  already  listed  in  the 
regulations. 

Alpo  in  §  319.56-2t,  under  the  entries 
for  Israel  and  Mexico,  we  are  proposing 
to  change  the  listed  common  name  for 
Eruc0  sativa  from  "Garden  rocket"  to 
"An^gula." 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

Th|is  proposed  rule  has  been  reviewed 
under  E.xecutive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866,  and,  therefore,  has  not 


been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  proposed  rule  would  amend  the 
regulations  governing  the  importation  of 
fruits  and  vegetables  by  allowing  a 
number  of  previously  prohibited  fruits 
and  vegetables  to  be  imported  into  the 
United  States  from  certain  foreign 
countries  and  localities  under  specified 
conditions.  The  importation  of  these 
fruits  and  vegetables  has  been 
prohibited  because  of  the  risk  that  they 
could  introduce  injurious  plant  pests 
into  the  United  States.  This  proposed 
rule  would  revise  the  status  of  certain 
commodities  from  certain  countries  and 
localities,  allovdng  their  importation 
into  the  United  States  for  the  first  time. 

Our  proposed  changes  are  based  on 
biological  risk  analyses  that  were 
conducted  by  APHIS  at  the  request  of 
various  importers  and  foreign  ministries 
of  agriculture.  The  risk  analyses  indicate 
that  the  fruits  or  vegetables  listed  in  this 
proposed  rule  could,  under  certain 
conditions,  be  imported  into  the  United 
States  without  significant  pest  risk.  All 
of  the  fruits  and  vegetables,  as  a 
condition  of  entry,  would  be  subject  to 
inspection,  disinfection,  or  both,  at  the 
port  of  first  arrival  as  may  be  required 
by  a  USDA  inspector.  In  addition,  some 
of  the  fruits  and  vegetables  in  this 
proposal  would  be  required  to  undergo 
mandatory  treatment  for  fruit  flies  or 
other  injurious  insects  as  a  condition  of 
entry,  or  to  meet  other  special 
conditions.  Thus,  our  proposed  action 
would  provide  the  United  States  with 
additional  kinds  and  sources  of  fruits 
and  vegetables  while  continuing  to 
provide  protection  against  the 
introduction  into  the  United  States  of 
injurious  plant  pests  by  imported  fruits 
and  vegetables. 

Of  the  fruits  and  vegetables  proposed 
for  importation  into  the  United  States, 
domestic  production  and  related  import 
information  is  available  only  for 
artichokes,  asparagus,  blueberries,  sweet 
cherries,  dasheens,  plums,  and  pink  and 
red  tomatoes. 

We  have  used  both  published 
elasticities  and  price  flexibilities  to 
estimate  the  potential  economic  effects 
of  allowing  artichokes,  asparagus, 
blueberries,  sweet  cherries,  dasheens, 
plums,  and  pink  and  red  tomatoes  to  be 
imported  into  the  United  States;  both 
examine  the  relationship  between 
changes  in  supply  and  subsequent 
changes  in  price. 

Domestic  production  and  import 
information  was  not  available  for  the 
other  commodities  that  could  be 
imported  into  the  United  States  under 
this  proposal,  because  these  other 
commodities  are  not  produced  on  a 
large  scale  domestically.  We  anticipate. 


therefore,  that  allowrlng  these  other 
commodities  to  be  imported  into  the 
United  States  would  not  have  a 
significant  economic  impact  on 
domestic  producers. 

Artichokes 

In  1987,  67  domestic  producers 
harvested  artichokes;  all  but  one  were  in 
California.  It  is  likely  that  most  of  these 
producers  would  be  classified  as  small 
entities  using  Small  Business 
Administration  (SBA)  criteria  (annual 
gross  receipts  of  $0.5  milhon  or  less).  In 
1992,  domestic  producers  harvested  118 
million  pounds  of  artichokes  for  the 
fresh  market,  with  an  estimated  value  of 
$39.2  million. 

This  proposed  rule  would  allow 
artichokes  to  be  imported  into  the 
United  States  from  Argentina  and  South 
Africa  under  certain  conditions. 
Argentina  produces  approximately  165 
million  pounds  of  artichokes  annually. 
We  estimate  that  Argentina  could  export 
to  the  United  States  about  44,000 
pounds  of  artichokes  per  year  over  the 
next  three  years.  This  volume  of 
artichoke  imports  would  constitute 
about  2.0  percent  of  current  total 
imports  to  the  United  States,  less  than 
0.10  percent  of  current  domestic 
production,  and  less  than  0.10  percent 
of  the  current  total  artichoke  supply  in 
the  United  States  (domestic  and 
imports). 

Assuming  that  a  less  than  0.10 
percent  increase  in  the  supply  of 
artichokes  would  lead  to  an 
approximately  0.12  percent  decrease  in 
the  domestic  price  of  artichokes  (using 
the  price  elasticity  for  fresh  vegetables. 
-  0.320),  we  estimate  that  this  increase 
in  supply  would  resuh  in  a  price 
decrease  of  about  $0,038  per 
hundredweight  (cwt),  or  $0.00038  per 
pound,  from  an  original  price  of  $33.40 
per  cwt.  As  a  result  of  the  price 
decrease,  there  could  be  a  decrease  in 
the  total  revenue  of  domestic  artichoke 
producers  of  about  $45,000,  roughly 
0.12  percent  of  their  total  revenue  of 
$39.2  million.  We  anticipate,  therefore, 
that  allowing  artichokes  to  be  imported 
into  the  United  States  from  Argentina 
would  not  have  a  significant  economic 
impact  on  domestic  producers. 

Allowing  artichokes  to  be  imported 
from  South  Africa  would  have  an  even 
smaller  impact  on  domestic  producers. 
Production  data  for  South  Africa  is  not 
available.  South  Africa's  total  exports  of 
artichokes  were  less  than  2,000  pounds 
in  1991  and  less  than  700  pounds  in 
1992.  Even  if  South  Africa  exported 
2,000  pounds  annually  to  the  United 
States,  which  is  unlikely,  the  price 
decrease  would  be  negligible,  as  would 
be  the  decrease  in  total  revenue. 
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-Therefore,  allowing  artichokes  to  be 
imported  from  South  Africa  also  would 
not  have  a  significant  economic  impact 
on  domestic  artichoke  producers. 

Asparagus 

In  1987.  3,033  domestic  producers 
harvested  asparagus.  It  is  likely  that 
most  of  these  producers  would  be 
classified  as  small  entities  by  SBA 
standards.  In  1992.  domestic  producers 
harvested  135  million  pounds  of 
asparagus  for  the  fresh  market,  with  an 
estimated  value  of  $116  million. 

This  proposed  rule  would  allow 
asparagus  to  be  imported  into  the 
United  States  from  Thailand  under 
certain  conditions.  In  1992.  Thailand 
produced  approximately  26.5  million 
pounds  of  asparagus  and  exported  5.5 
million  pounds.  Japan  imported  80 
percent  of  Thailand's  asparagus  exports 
(4.4  million  pounds),  with  the 
remaining  20  percent  imported  by  five 
other  countries.  Currently,  there  is  no 
reported  excess  supply  of  asparagus  in 
Thailand. 

We  expect  amiual  asparagus  imports 
into  the  United  States  from  Thailand 
would  be  minimal,  possibly  220,000 
pounds,  as  a  result  of  this  rule.  This 
volume  of  asparagus  would  constitute 
about  0.38  percent  of  current  total 
imports  to  the  United  States,  about  0.16 
percent  of  current  domestic  production, 
and  about  0.11  percent  of  the  current 
total  asparagus  supply  in  the  United 
States. 

Assuming  that  an  0.11  percent 
increase  in  the  supply  of  asparagus 
would  lead  to  a  decrease  of  about  0.36 
j)ercent  in  the  domestic  price  of 
asparagus  (using  the  price  elasticity  for 
fresh  vegetables.  -0.320),  we  estimate 
that  this  increase  in  supply  would  result 
in  a  price  decrease  of  about  $0.31  per 
cwt.  or  $0.0031  per  pound,  from  an 
original  price  of  $86.00  per  cwt.  As  a 
result  of  the  price  decrease,  there  could 
be  a  decrease  in  total  revenue  of 
domestic  asparagus  producers  of  about 
$415,000,  roughly  0.36  percent  of  the 
original  total  revenue  of  $116  million. 
We  anticipate,  therefore,  that  allowing 
asparagus  to  be  imported  from  Thailand 
would  not  have  a  significant  economic 
impact  on  domestic  asparagus 
producers. 

Blueberries 

In  1987,  3,911  farms  in  36  states 
harvested  109.4  million  pounds  of 
cultivated  blueberries.  Additionally,  501 
farms  in  six  of  the  same  states  harvested 
32.6  miUion  pounds  of  wild  blueberries. 
It  is  likely  that  most  of  these  producers 
would  be  classified  as  small  entities  by 
SBA  standards.  In  1992,  domestic 
producers  harvested  44.7  million 


pounds  of  blueberries  for  the  ft«sh 
market,  with  an  estimated  value  of  $48.0 
million. 

This  proposed  rule  would  allow 
blueberries  to  be  imported  into  the 
United  States  from  Ecuador  and  Peru 
under  certain  conditions.  Blueberry 
production  and  export  data  are  not 
available  for  either  Ecuador  or  Peru. 
Blueberries  are  not  a  formal  crop  in 
either  country;  they  only  grow  wild. 
There  is  limited  local  consumption  near 
the  production  areas.  We  anticipate  that 
an  insignificant  amount  of  blueberries, 
if  any,  would  be  exported  to  the  United 
States  from  either  country  as  a  result  of 
this  proposal.  We  anticipate,  therefore, 
that  allowing  blueberries  to  be  imported 
from  Ecuador  and  Peru  would  not  have 
a  significant  ecotiomic  impact  on 
domestic  blueberry  producers. 

Sweet  Cherries 

bi  1987.  7.171  domestic  producers 
harvested  sweet  cherries.  It  is  likely  that 
most  of  these  producers  would  be 
classified  as  small  entities  by  SBA 
standards.  In  1992.  domestic  producers 
harvested  191  million  pounds  of  sweet 
cherries  produced  for  the  fresh  market, 
with  an  estimated  value  of  $115  million. 

This  proposed  rule  would  allow  sweet 
cherries  to  be  imported  into  the  United 
States  from  Mexico.  In  1992,  Mexico 
produced  approximately  225,000 
pounds  of  cherries,  both  sweet  and  sour. 
We  anticipate  that  any  cherry  imports 
from  Mexico  as  a  result  of  this  proposal 
would  be  minimal,  since  presently, 
most  of  Mexico's  cherry  production  is 
consumed  locally.  However,  in  the 
unlikely  event  that  Mexico  exported 
into  the  United  States  225,000  pounds 
of  sweet  cherries,  it  would  constitute 
only  about  4.9  percent  of  current  total 
imports,  about  0.12  percent  of  current 
U.S.  production  and  about  0.12  percent 
of  the  current  total  sweet  cherry  supply 
in  the  United  States  (domestic  and 
imports). 

Assuming^at  an  0.12  percent 
increase  in  the  supply  of  sweet  cherries 
would  lead  to  a  decrease  of  about  0.054 
percent  in  the  domestic  price  (using  the 
price  flexibility  for  sweet  cherries, 
-0.470),  we  estimate  that  this  increase 
in  supply  would  result  in  a  price 
decrease  of  about  $0.65  per  ton,  or 
$0.00032  per  pound,  from  an  original 
price  of  $1 ,200  per  ton.  As  a  result  of 
the  price  decrease,  there  could  be  a 
decrease  in  total  revenue  of  sweet 
cherry  producers  of  about  $62,000, 
which  is  roughly  0.054  percent  of  the 
original  total  revenue  of  $115  million. 
Therefore,  we  anticipate  that  allowing 
sweet  cherries  to  be  imported  from 
Mexico  would  not  have  a  significant 


economic  impact  on  domestic  sweet 
cherry  producers. 

Dasheen  (Tare) 

In  1987, 191  domestic  producers 
harvested  taro.  187  in  Hawaii.  It  is  likely 
that  most  of  these  producers  would  be 
classified  as  small  entities  by  SBA 
standards.  In  1991.  domestic  producers 
harvested  7.0  million  pounds  of  taro  for 
the  fresh  market,  with  an  estimated 
value  of  $3.0  million. 

This  proposed  rule  would  allow  taro 
to  be  imported  into  the  United  States 
from  Indonesia.  Production  and  export 
data  for  taro  are  not  available  for 
Indonesia.  Taro  consumption  is  limited 
mostly  to  the  local  areas,  although 
Indonesia  exports  small  quantities  to 
Japan.  Hong  Kong,  Korea.  Malaysia. 
Singapore  and  Taiwan.  We  anticipate 
that  very  little,  if  any,  taro  would  be 
exported  to  the  United  States  as  a  result 
of  this  rule.  We  anticipate,  therefore, 
that  allowing  taro  to  be  imported  from 
Indonesia  would  not  have  a  significant 
economic  impact  on  domestic  taro 
producers. 

Plums 

In  1987,  8,789  domestic  producers 
harvested  plums  and  prunes.  It  is  likely 
that  most  of  these  producers  would  be 
classified  as  small  entities  by  SBA 
standards.  In  1992,  domestic  producers 
harvested  537  million  pounds  of  plums 
and  prunes  for  the  fresh  market,  with  an 
estimated  value  of  $67.7  million. 

This  proposed  rule  would  allow 
plums  to  be  imported  into  the  United 
States  from  Uruguay.  Plum  production 
and  export  data  is  not  available  for 
Uruguay,  and  we  anticipate  that  an 
insignificant  amount  of  plums  would  be 
exported  to  the  United  States  as  a  result 
of  this  rule.  Consequently,  we  anticipate 
tliat  allowing  plums  to  be  imported  from 
Uruguay  would  not  have  a  significant 
economic  impact  on  domestic  plum 
producers. 

Tomatoes 

In  1987, 14,542  domestic  producers 
harvested  tomatoes.  It  is  likely  that  most 
of  these  producers  would  be  classified 
as  small  entities  by  SBA  standards.  In 
1992.  domestic  producers  harvested  3.6 
billion  pounds  of  tomatoes  for  the  fr«sh 
market,  with  an  estimated  value  of  $1.3 
billion. 

This  proposed  rule  would  allow  pink 
and  red  tomatoes  to  be  imported  into 
the  United  States  from  the  Almeria 
Province  of  Spain  if  they  meet  with  the 
stringent  growing  and  shipping 
requirements  outlined  above.  Annual 
production  in  the  Almeria  Province  of 
Spain  averages  between  4.4  million  and 
6.6  million  pounds.  Spanish  officials 
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anticipate  that  annual  tomato  exports  to 
the  United  States  will  range  from 
440,000  to  660.000  pounds  and  will 
occur  from  December  to  April, 

If  the  volume  of  tomatoes  to  be 
imported  from  the  Almeria  Province 
were  to  reach  660,000  pounds,  it  would 
constitute  about  0.15  percent  of  current 
total  imports  to  the  United  States,  about 
0.018  percent  of  current  domestic 
proiduction  and  about  0.016  percent  of 
the;current  total  tomato  supply  in  the 
United  States  (domestic  and  imparts). 

As.suming  that  an  0.016  percent 
inctease  in  the  supply  of  tomatoes 
wotld  lead  to  a  decrease  of  about  0.045 
peri.ent  in  the  domestic  price  (using  the 
pritje  flexibility  for  tomatoes,  -0.355), 
we  estimate  that  this  increase  in  supply 
would  result  in  a  price  decrease  of  about 
$0,017  percwt.  or  $0.00017  per  pound, 
from  an  original  price  of  $36.30  per  cwt. 
As  a  resuh  of  the  price  decrea.se,  there 
could  be  a  decrease  in  total  revenue  of 
tomato  producers  of  about  $600,000. 
wh^ch  is  roughly  0.046  percent  of  the 
original  total  revenue  of  §  1.3  billion. 
Therefore,  v.  e  anticipate  that  allowing 
pink  or  red  tomatoes  to  be  imported 
from  Almeria.  Spain  would  not  have  a 
sigr^ificant  economic  impact  on 
domestic  tomato  producers. 

The  aggregate  economic  impact  of  this 
proposed  rule  is  expected  to  be  positive. 
U.St  consumers  would  benefit  from  a 
greater  availability  of  fruits  and 
vegetables.  U.S.  importers  would  alsu 
benefit  from  a  greater  availability  of 
fruits  and  vegetobles  to  import.  It  is  not 
likely  that  any  U.S.  producers,  large  or 
small,  of  fruits  and  vegetables  would  be 
affected  in  a  significant  economic  way 
by  the  easing  of  importation  restrictions 
on  these  particular  commodities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Fealth  Inspection  Ser\'ice  has 
detartnined  that  this  action  would  not 
have  a  signifif:;ant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  would  allow 
certain  fruits  and  vegetables  to  be 
imported  into  the  United  States  from 
certain  parts  of  the  world.  If  this 
proposed  rule  is  adopted.  State  and 
local  laws  and  regulations  regarding  the 
importation  of  fruits  and  vegetables 
under  this  rule  would  be  preempted 
while  the  fruits  and  vegetables  are  in 


foreign  commerce.  Fresh  fruits  and 
vegetables  are  generally  imported  for 
immediate  distribution  and  sale  to  the 
consuming  public,  and  would  remain  in 
foreign  commerce  until  sold  to  the 
ultimate  consumer.  The  question  of 
when  foreign  commerce  ceases  in  other 
cases  must  be  addressed  on  a  case-by- 
case  basis.  If  this  proposed  rule;  is 
adopted,  no  retroactive  effect  will  be 
given  to  this  rule,  and  this  rule  will  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assef.sment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  proposed  rule. 
The  assessment  provides  a  basis  for  the 
conclusion  that  the  importation  of  fruits 
and  vegetables  under  the  conditions 
specified  in  this  proposed  rule  would 
not  present  a  significant  risk  of 
introducing  or  disseminating  plant  pests 
and  would  not  have  a  significant  impact 
on  the  quality  of  the  human 
environm.ent.  Based  on  the  finding  of  no 
significant  impact,  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  wi'h:  (1)  The 
National  Environmental  Policv  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  'et  sf-tj ).  (2)' 
Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  Parts  1 500-1508),  (3) 
L'SDA  Regulations  Implementing  NEPA 
(7  CFR  Part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-.50384,  August  28.  1979.  and  44 
FR  51272-51274,  August  31.  1979). 

Copies  of  the  environn".ental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA.  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  S\V.,  VVa.shington.  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  exc-ept  holidays.  In  addition, 
copies  may  be  obtained  by  writing  to  the 
individual  listed  under  FOR  Fl^RTHEH 
INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 


requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq.). 

List  of  Subjects 

7  CFF  Part  300 

Incorporation  by  reference,  Plant 
diseases  and  pests,  Quarantine. 

7CFBPan319 

Bees.  Coffee.  Cotton.  Fruits.  Honey. 
Imports.  Incorporation  by  reference. 
Nursery  stock.  Plant  diseases  and  pests. 
Quarantine.  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  title  7,  chapter  III.  of  the 
Cede  of  Federal  Regulations  would  be 
amended  as  follows: 

PART  300— INCORPORATION  BY 
REFERENCE 

1.  The  authority  citation  for  part  300 
would  be  revised  to  read  as  follows: 

Authoritv:  7  tl.S  C  150ee.  161. 162;  7  CFR 

2.17.  2.51,  and  371.2(c). 

2.  In  §  300.1,  paragraph  (a)  would  be 
revised  to  read  as  follows: 

§  300.1    Materials  Incorporated  by 
reference. 

(a)  The  Plant  Protection  and 
Qua.'antine  Treatment  Manual,  which 
was  revised  and  reprinted  November  30. 
1^192.  and  includes  all  revisions  through 

.  has  been  approved  for 

incorporation  by  reference  in  7  CFR 
chapter  III  by  the  Director  of  the  Office 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 


PART  31^-FOREIGN  QUARANTINE 
NOTICES 

3.  The  authority  citation  for  part  319 
would  continue  to  read  as  follows: 

Authoritv:  7  I!  S.C  150dd.  150ee,  ISOfl. 
151-167.  450;  21  U.S.C  136  and  1.36a;  7  CFR 
2.17.  2.51.  and  371.2(c). 

4.  In  §  319.56-2t,  the  fable  would  be 
amended  by  adding,  in  alphabetical 
order,  the  following: 

$319.56-2t  Administrative  instructions: 
conditions  governing  the  entry  o(  certain 
fruits  and  vegetables. 


Country/locality 


Common  name 


Botanical  name 


Plant  part(s) 


Argefitina Artichoke,  globe Cynara  scotymus  Immature  flower  head 


Beliz  i 
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CountryAocality 


Common  name 


Botanical  name 


Plant  part(s) 


Mint  Mentha  spp 


Above  ground  parts. 


Indonesia Dasheen Colocasia  spp. Alocasia  spp..  and 

and  Xantfjosoma  spp Tuber  (Prohibited  entry  into  Guam 

due  to  dasheen  mosaic  virus. 
Cartons  in  which  dasheen  is 
packed  must  be  stamped  "Not 
for  distribution  in  Guam.") . 


Jamaica; 


Mexico: 


Peru: 


Ivy  gourd  , 

Pointed  gourd 


Tepeguaje 

Arugula 

Chervil 


Lemongrass  

Mustard  greens 


South  Africa 
Spain 


Artjcfioke.  globe 


Coccinia  grandis  Frviit 

Tnchosanthes  dioica Fruit. 


Leucaena  spp Fruit. 


Eruca  sativa Leaf  and  stem 


Anthriscus  spp Leaf  and  stem. 


Cymbopogon  spp Leaf  and  stem 

Brassica  juncea  Leaf. 


Cynara  scolymus  Immature  flower  head. 


Tomato Lycopersicon  esculerrtum 


Green  fruit  (pink  or  red  fruit  from 
Almeria  Province  may  be  in>- 
ported  only  in  accordance  with 
§319.56-2cc). 


•         •         •         •         *  §319.56-2t    Administrative  Instructions: 

5.  In  §  319.56-2t,  the  table  would  be  conditions  governing  the  entry  of  certain 

amended  for  the  Ck)ok  Islands  and  South  'njlts  and  vegetables. 

Korea  entries,  under  the  heading  Plant  •        •        •         •         • 
Partis),  by  adding  a  sentence  to  each  as 
follows: 


Country /locality 


Common  name 


Botanical  name 


Plant  p3rt(s) 


Cook  Islands 


Ginger 


*  *  Cartons  in  which  ginger  is 
packed  nrust  be  stamped  "Not 
for  distributton  in  PR,  VI,  or 
Guam.") 


South  Korea: 
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Country /locality 


Cornnrron  name 


Botanical  name 


Plant  part{s) 


iasheen 


*  Cartons  in  wtiich  dasheen  is 
packed  must  be  stamped  "Not 
tor  distribution  in  Guam.". 


%  In  §  319.56-2t.  the  table  would  be 
amended  for  the  Israel  and  Mexico 
entries,  under  the  heading  Common 
name,  by  removing  the  word  "Garden 
Rocket"  from  both  entries  and  adding 
"Arugula"  in  its  place  in  both  entries. 


7.  In  §  319.56-2X,  paragraph  (a),  the 
table  would  be  amended  by  adding,  in 
alphabetical  order,  the  following: 

§319.5S-2x    Administrative  Instructions: 
conditions  governing  the  entry  of  certain 
fruits  and  vegetables  for  which  treatment  Is 
required. 

(a)*   •   • 


Country /locality 


Common  name 


Botanical  name 


Plant  part(s) 


Ecuador Bluebeny .- Vacciniumspp Fruit. 

'srJlBl Cactus Opuntia  spp : Fruit. 


^^axico Cherry  Prvnus  avium Frurt 


'eU. 


Pehi Blueberry 

Taiwan Litchi 


Vacciniumspp. Fruit 

Litchi  chinensis  Fruit.(Prohibrted  entry  into  Florida 

due  to  Eriophyes  litchii.  Cartons 
m  which  litchi  are  packed  must 
be  stamped  "Not  for  distribution 
in  FL"V 


"f^^'and  -• Asparagus Asparagus  officinalis Shoot 

U^"ay Plum Pn/nus  domestica Fmit. 


8'.  A  new  §  319.56-2cc,  would  be 
added  to  read  as  follows: 

§319.56-2cc    Administrative  Instructions: 
conditions  governing  the  entry  of  pink  or 
red  tomatoes  from  Spain. 

(a)  Pink  or  red  tomatoes  (fruit) 
(Lycopersicon  esculentum)  from  S{>ain 
may  be  imported  into  the  United  States 
only  under  the  following  conditions: 

(1)  The  tomatoes  must  be  grown  in  the 
Almeria  Province  of  Spain  in 
greenhouses  registered  with,  and 
inspected  by,  the  Spanish  Ministry  of 
Agriculture,  Fisheries,  and  Food 
(MAFF); 

(2)  The  tomatoes  may  be  shipped  only 
from  December  1  through  April  30, 
inclusive; 

(3)  Two  months  prior  to  shipping,  and 
continuing  through  April  30,  MAFF 
must  set  and  maintain  Medfly  traps 
baited  with  trimedlure  inside  the 
greenhouses  at  a  rate  of  four  traps  per 
hectare.  In  all  areas  outside  the 
greenhouses  and  within  8  kilometers, 
including  urban  and  residential  areas, 
MAFF  must  place  Medfly  traps  at  a  rate 


of  four  traps  per  square  kilometer.  All 
traps  must  be  checked  ever>'  7  days; 

(4)  Capture  of  a  single  medfly  in  a 
registered  greenhouse  shall  immediately 
cancel  exports  from  that  greenhouse 
until  the  source  of  infestation  is 
determined,  all  flies  are  eradicated,  and 
measures  are  taken  to  preclude  any 
future  infestation.  Capture  of  a  single  fly 
within  2  kilometers  of  a  registered 
greenhouse  will  necessitate  increasing 
trap  density  in  order  to  determine 
whether  there  is  a  reproducing 
population  in  the  area  or  if  the  single  fly 
has  been  introduced  accidentally. 
Capture  of  two  flies  within  2  kilometers 
of  a  registered  greenhouse  and  within  a 

1  month  time  period  shall  cancel 
exports  from  all  registered  greenhouses 
within  2  kilometers  of  the  find,  until  the 
source  of  infestation  is  determined  and 
all  flies  are  eradicated; 

(5)  The  tomatoes  must  be  packed 
within  24  hours  of  harvest.  They  must 
be  safeguarded  by  a  flyproof  mesh 
screen  or  plastic  tarpaulin  while  in 
transit  to  the  packing  house  and  while 
awaiting  packing,  and  packed  in 


flyproof  containers  for  transit  to  the 
airport  and  subsequent  shipping  to  the 
United  States. 

(6)  MAFF  is  responsible  for  export 
certification  inspection  and  issuance  i  f 
phytosanitary  certificates.  A 
phytosanitary  certificate  issued  by 
MAFF  and  bearing  the  following 
declaration,  "These  tomatoes  were 
grown  in  registered  greenhouses  in 
Almeria  Province  in  Spain,"  must 
accompany  the  shipment. 

(b)  [Resen'ed] 

Done  in  Washington,  DC.  (his  25  da-  of 
April  1994. 

Patrida  Jensen, 

Assistant  Secretan;  Marketing  and  Inspection 

Services. 

|FR  Doc.  94-10409  Filed  4-29-94:  845 aj7)| 
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Commodity  Credit  Corporation 

7  CFR  Part  1468 
RIN  056O-AD19 

Support  Prices  for  Shorn  Wool,  Wool 
on  Unshorn  Lambs,  and  Mohair  for  the 
1994  Marketing  Year 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTJON:  Proposed  rule. 

SUMMARY:  The  National  Wool  Act  of 
1954.  as  amended  (Wool  Act),  requires 
the  Secretary  of  Agriculture  (Secretarv). 
through  the  Commodity  Credit 
Corporation  (CCC).  to  make  loans  and 
payments  available  to  producers  of  wool 
and  mohair  through  December  31, 1995. 
The  Wool  Act  further  provides  that,  in 
the  case  of  the  1994  and  1995  marketing 
years,  the  payments  shall  be  75  percent 
and  50  percent,  respectively,  of  the 
amount  otherwise  determined  in 
accordance  with  section  704(a)  of  the 
Wool  Act.  This  proposed  rule  would 
amend  the  regulations  to  set  forth  the 
support  levels  for  shorn  wool,  wool  on 
unshorn  lambs,  and  mohair  for  the  1994 
marketing  year. 

DATES:  Comments  must  be  received  on 
or  before  June  1,  1994,  in  order  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  must  be  mailed 
to  Director,  Fibers  and  Rice  Analysis 
Division  (FRAD),  Agricultural 
Stabilization  and  Conservation  Service 
(.ASCS),  U.S.  Department  of  Agriculture 
(USDA),  room  3760-S,  PO  Box  2415. 
Washington.  DC  20013-2415. 
FOR  FURTHER  INFORMATION  CONTACT; 
Janise  A.  Zvgmont,  FRAD,  ASCS, 
USDA,  room  3756-S,  PO  Box  2415. 
Washington,  DC  20013-2415  or  call 
202-720-6734. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  USDA.  it  has  been  determined  that 
this  proposed  rule: 

(1)  Would  have  an  annual  effect  on 
the  economy  of  more  than  $100  million; 

(2)  Would  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(3)  Would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
wiLh  an  action  taken  or  planned  by 
another  agency, 

(4)  Would  not  materially  alter  the 
budgetary  impact  of  entitlements. 


grants,  user  fees,  or  loan  programs  or 
rights  and  obligations  of  recipients 
thereof;  and 

(5)  Would  not  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

Regulatoi7  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  since 
the  CCC  is  not  required  by  5  U.S.C.  553 
or  any  other  provision  of  law  to  publish 
a  notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  these 
determinations. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impat:t 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are:  National 
Wool  Act  Pay.ments— 10.059. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  the  proposed 
rule  do  not  preempt  State  laws,  are  not 
retroactive,  and  do  not  involve 
administrative  appeals. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
tiie  provisions  of  Executive  Order 
12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  notice 
related  to  7  CFR  part  3015.  subpart  V. 
published  at  48  FR  29115  (June  24. 
1983). 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  1468 
set  forth  in  this  proposed  rule  will  not 
result  in  any  change  in  the  public 
reporting  burden.  Therefore,  the 
information  collection  requirements  of 
the  Paperwork  Reduction  Act  are  not 
applicable  to  this  amendment. 

Preliminary  Regulatory  Impact 
Analysis    \( 

The  Preliminary  Regulatory  Impact 
Analysis  describing  the  options 
considered  in  developing  this  proposed 
rule  and  the  impact  of  the 


implementation  of  each  option  is 
available  on  request  from  the  above- 
named  individual. 

Comments 

Comments  are  requested  with  respect 
to  this  proposed  rule  and  such 
co.mnients  shall  be  considered  in 
developing  the  final  rule. 

Background 

Section  703(a)  of  the  Wool  Act 
provides  that  the  Secretary  shall, 
through  the  CCC,  make  loans  and 
payments  available  to  producers  of  wool 
and  mohair  through  December  31, 1995. 
Proposed  regulations  concerning  a 
recourse  loan  program  will  be  issued  in 
the  near  future. 

Section  703(b)  of  the  Wool  Act 
provides  that  the  support  price  for  shorn 
wool  for  each  of  the  marketing  years 
1991  through  1995  shall  be  77.5  percent 
of  an  amount  which  is  determined  by 
multiplying  62  cents  (the  support  price 
in  1965)  by  the  ratio  of:  (i)  The  average 
of  the  parity  index  (the  index  of  prices 
paid  by  farmers,  including  commodities 
and  services,  interest,  taxes,  and  farm 
wage  rates)  for  the  three  calendar  years 
immediately  preceding  the  calendar 
year  in  which  such  support  price  is 
being  determined  and  aimounced  to  (ii) 
the  average  parity  index  for  the  three 
calendar  years  1958,  1959.  and  1960. 
rounding  the  result  to  the  nearest  full 
cent. 

Based  on  current  reported  parity 
indices,  the  calculation  for  the  1994 
shorn  w  ool  support  price  (grease  basis) 
is  as  follows: 

(1)  Average  parity  index,  calendar  years 
1990-1992. 

1990-1267 

1991-1298 

1992-1317 


-3882  divided  by  3 1294.0 

(2)  Average  parity  index,  1958-1960 297.3 

(3)  Ratio  of  1294.0  to  297.3 4.3525 

(4)  4.3525x62  cents/lb.  (1965  support 
price) S2.6986 

(5)  77.5%x$2.6986 S2.0914 

(6)  S2.0914  rounded  to  nearest  cent $2.09 

Section  703(c)  of  the  Wool  Act 
provides  that  the  support  prices  for 
pulled  wool  and  for  mohair  shall  be 
established  at  such  levels,  in 
relationship  to  the  support  price  for 
shorn  wool,  which  is  determined  to 
maintain  normal  marketing  practices  for 
pulled  wool,  and  which  is  determined 
necessary  to  maintain  approximately  the 
same  percentage  of  parity  for  mohair  as 
for  shorn  wool.  Section  703(c)  further 
provides  that  the  support  price  for 
mohair  must  be  within  a  range  of  15  per 
centum  above  or  below  the  comparable 
percentage  of  parity  at  which  shorn 
wool  is  supported. 
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Section  704(a)  provides  that  payments 
shall  be  such  as  the  Secretary 
determines  to  be  sufficient,  when  added 
to  th9  national  average  price  received  by 
producers,  to  give  producers  a  national 
average  return  for  the  commodity  equal 
to  the  support  price  level,  and  that,  in 
the  case  of  the  1994  and  1995  marketing 
years,  the  payments  shall  be  75  and  50 
percent,  respectively,  of  the  amount 
otherwise  determined  in  accordance 
^sith  such  section. 

Section  703(e)  of  the  Wool  Act 
provides  that,  to  the  extent  practicable, 
support  price  levels  for  wool  and 
mohair  shall  be  established  and 
announced  sufficiently  in  advance  of 
each  marketing  year,  as  will  permit 
producers  to  plan  their  production  for 
such  marketing  year.  Accordingly,  the 
follouing  methods  for  calculating  the 
support  prices  for  wool  on  unshorn 
lambs  and  for  mohair  for  the  1994 
marketing  year  are  being  proposed. 

A.  Support  Price—Wool  on  Unshorn 
Lambs.  The  support  price  for  wool  on 
unshorn  iambs  for  the  1994  marketing 
year  cannot  be  determined  until  the 
1994  national  average  market  price  for 
shorn  wool  is  calculated.  This  will 
occur  by  Anril  1995.  It  is  proposed  that 
the  method  for  calculating  the  support 
price  for  wool  on  unshorn  lambs  shall 
be  as  follows:  Once  the  1994  national 
everage  market  price  for  shorn  wool  is 
determined,  the  support  price  for  wool 
on  unshorn  lambs  will  be  determined  by 
taking  80  percent  of  the  difference 
between  the  1994  support  price  for 
shorn  wool  and  the  1994  national 
average  market  pri(»  for  shorn  wool, 
multiplied  by  5  pounds  (the  average 
grease  wool  yield  per  hundredweight  of 
live,  unshorn  lambs  marketed). 
Historically,  this  formula  has  provided 
equitable  support  for  wool  on  unshorn 
lambs  rtlative  to  shorn  wool  and  has 
helped  to  maintain  normal  marketing 
practices  for  pulled  wool.  In  accordance 
with  section  704(a)  of  the  Wool  Act.  the 
1994  marketing  year  payment  for  wool 
on  unsbom  lambs  shall  be  75  percent  of 
the  amount  otherwise  determined  in 
accordance  with  such  formula. 

B.  Support  Price— Mohair.  It  is 
proposed  that  the  support  price  for 
mohair  for  the  1994  marketing  year  shall 
be  determined  based  on  the  October 
1993  parity  prices  for  mohair  and  shorn 
wool.  The  following  p>ercentages  of 
parity  at  which  shorn  wool  is  supported 
are  hieing  considered  in  the  final 
computation  of  the  mohair  support 
price:  85. 100.  and  115  percent. 

The  support  programs  conducted 
pursuant  to  the  Wool  Act  are  subject  to 
the  provisions  of  the  Balanced  Budget 
and  Deficit  Reduction  Act  of  1985,  a.s 
amended.  As  a  result,  the  proposed 


program  support  levels  announced  in 
this  rule  may  be  recalculated  to  comply 
with  this  Act. 

Accordingly,  comments  are  requested 
with  respect  to  the  support  price 
calculation  methods  for  wool  on 
unshorn  la-mbs  and  mohair.  The  final 
determination  will  be  set  forth  at  7  CFR 
part  1468. 

List  of  Subjects  in  7  CFR  Part  1468 

Assistance  grant  programs — 
agriailture.  Livestock,  Mohair, 
Reporting  and  recordkeeping 
requirements.  Woo! 

Accordingly,  it  is  proposed  that  7  CFR 
part  1468  be  amended  as  follows: 

PART  1488-WOOL  AND  MOHAIR 

1.  The  authority  citation  for  7  CFR 
part  1468  continues  to  read  as  follows: 

Authority:  7  U.S  C  1781-1787;  15  U  S  C 
714b  and  714c 

2.  Section  1468.4  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1468.4    EI»gJbfl)ty  for  payments. 

•         •         •         *         • 

rD)(l)  The  shorn  wool  support  price 
for  the  1991  through  1995  marketing 
years  shall  be  77.5  percent  of  an  amoimt 
which  is  determined  by  muhiplying  62 
cttnts  (the  support  price  in  1965)  by  the 
ratio  of: 

(i)  The  average  of  the  parity  index  (the 
index  of  prices  paid  by  farmers, 
including  commodities  and  services, 
interest,  taxes,  and  farm  wage  rates)  for 
the  three  calendar  years  immediately 
preceding  the  calendar  year  in  which 
such  support  price  is  being  determined 
and  announced  to 

(ii)  The  average  parity  index  for  the 
three  calendar  years  1958,  1959,  and 
1960,  rounding  the  result  to  the  nearest 
full  cent.  The  shorn  wool  .support  price 
wool  shall  be  as  follows: 

(A)  1991— $1.88  per  pound. 

(B)  1992—51.97  per  pound. 

(C)  1993— $2.04  per  pound. 

(D)  1994— S2.09  per  pound. 

(2)  The  payment  rate  for  wool  on 
unshorn  lambs  for  the  1991  througl> 
1995  marketing  years  shall  be  80 
percent  of  the  difference  between  the 
national  average  price  received  by 
producers  for  shorn  wool  during  a 
specified  marketing  year  and  the  shorn 
wool  support  price  muhiplied  by  5  (the 
average  grease  wool  yield  per 
hundredweight  of  live,  unshorn  lambs 
marketed).  The  payment  rate  for  wool 
on  unshorn  lambs  shall  be  as  follows: 

(i)  1991— $5.32  per  hundredweight. 

(ii)  1992— $4.92  per  hundredweight. 

(iii)  1993 — an  amount  equal  to  80 
percent  of  the  difference  between  the 
national  average  price  received  by 


producers  for  shorn  wool  for  the  1993 
marketing  year  and  the  1993  shorn  wool 
support  price,  multiplied  by  5. 

(vi)  1994 — an  amount  equal  to  80 
percent  of  the  difference  between  the 
national  average  price  received  by 
producers  for  shorn  wool  for  the  1994 
marketing  year  and  the  1994  shorn  wool 
support  price,  muhipjied  by  5. 

(3)  The  mohair  support  price  for  the 
1991  through  1995  marketing  years  shall 
be  established  at  such  level,  in 
relationship  to  the  support  price  for 
shorn  wool,  which  is  determined 
necessary  to  maintain  approximately  the 
same  percentage  of  parity  for  mohair  as 
for  shorn  wool.  The  mohair  support 
price  shall  be  set  within  a  range  of  15 
per  centum  above  or  below  the 
comparable  percentage  of  parity  at 
which  shorn  wool  is  supported,  as 
determined  and  announced  by  CCC  The 
support  price  for  mohair  shall  be  as 
follows: 

(i)  1991—^4.448  per  pound. 

(ii)  1992— $4,613  per  pound. 

(iii)  1993— $4,738  per  pound. 

(iv)  1994 — an  amount  within  a  range 
of  15  per  centum  above  or  below  the 
comparable  percentage  of  parity  at 
which  shorn  wool  is  supported,  as 
determined  and  announced  by  CCC 
•        •        •        •        • 

3.  Section  1468.8  is  amended  by 
revising  paragraphs  (n)(l)  and  (b)  to  read 
as  follows: 

§  14e8.8    Computation  of  payment 

(a)(1)  The  amount  of  the  shorn  wool 
or  shorn  mohair  support  payment  shall 
be  computed  by  applying  the  rate  of 
payment  to  the  net  sales  proceeds  for 
the  wool  or  mohair  marketed  during  the 
spe<;if!ed  marketing  year,  less  the 
assessment  due  as  specified  in 
§  1468.15.  In  the  case  of  the  1994  and 
1995  marketing  years,  the  payments 
shall  be  75  percent  and  50  percent, 
respectively,  of  the  amount  otherwise 
dotermined  in  accordance  with  this 
part.  For  shorn  wool  payments,  if  there 
is  a  purchase  by  the  producer  of 
unshorn  lambs,  the  resultant  amount 
shall  be  reduced  by  an  amount  resulting 
fi-om  multiplying  the  liveweight  of  such 
lambs  reported  in  the  application  for 
payment  by  the  calculated  wool  on 
sho.Ti  lambs  support  for  such  marketing 
year.  If  the  amount  of  the  reduction 
exceeds  the  payment  computed  on  the 
shorn  wool  marketed,  the  livev.eight  of 
lambs  which  corresponds  to  the  excess  " 
amount  shall  be  carried  forward  and 
used  to  reduce  pa>Tnents  on  unshorn 
lambs  marketed  or  slaughtered  or  shorn 
wool  marketed  in  the  current  or 
subsequent  years. 
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(b)  The  amount  of  the  wool  support 
payment  due  to  a  producer  for  wool  on 
unshom  Iambs  shall  be  computed  by 
applying  the  rate  of  paNTnent  to  the 
liveweight  of  the  lambs  sold  or  moved 
to  slaughter  during  the  specified 
marketing  year,  reduced,  on  account  of 
the  purchase  or  importation  by  the 
producer  of  unshom  lambs,  by  the 
liveweight  of  such  lambs  reported  in  tlu- 
application  for  payments,  less  the 
assessment  due  as  sf)ecified  in 
§1468.15.  In  the  case  of  the  1994  and 
1995  marketing  years,  the  payments 
shall  be  75  percent  and  50  percent, 
respectively,  of  the  amount  otherwise 
determined  in  accordance  with  this 
part.  If  the  amount  of  the  reduction 
exceeds  the  liveweight  of  the  unshorn 
lambs  sold  or  moved  to  slaughter  during 
said  marketing  year,  such  excess 
liveweight  shall  be  carried  forward  and 
used  to  reduce  payments  on  the  wool  on 
unshom  lambs  marketed  or  slaughtered 
or  shorn  wool  marketed  in  the  current 
or  subsequent  years. 
*        •        *        •        * 

Signed  at  Washington.  D(.'..  on  April  22. 
1994. 

Bnioe  R.  Weber, 

Acting  ExfKutive  Vice  Pnvidrnt,  Cnmmodity 
Credit  Corporation. 
jFR  D(x:.  94-10218  Filed  4-29-94;  HAS  atiij 
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Farmers  Home  Administration 

7  CFR  Part  1951 
RIN  0575-^.855 

Offsets  of  Federal  Payments  to  FmHA 
Borrowers 

AGENCY:  Farmers  Home  Administration. 

USDA. 

ACTION:  Proposed  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  regulations  on  offsets  of 
Federal  payments  to  FmHA  borrowers 
by  removing  repetitious  directions  and 
ambiguous  guidance  used  by  FmHA 
field  offices  to  determine  salary  offset 
feasibility.  The  intended  effect  of  this 
action  is  to  add  further  guidance  on 
salarj-  offset  eligibility  criteria  and  to 
clarify  the  language  of  the  regulation. 
DATES:  Comments  must  be  submitted  on 
or  before  July  1,  1994. 
ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Office  of  the  Chief. 
Regulations  Analysis  and  Control 
Branch,  FmHA.  USDA.  South.Building. 
room  6348.  14th  and  Independence 
Avenue.  SVV..  Washington.  DC  20250. 
All  M^-itten  comments  made  pursuant  to 


this  notice  will  be  available  for  public 
inspection  during  regular  work  hours  at 
the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Hudec.  Financial  Analyst. 
FmHA.  USDA.  Ag  Box  0724. 
Washington,  DC  20250-0724,  telephone 
(202) 720-4356. 

SUPPt.EMENTARY  INFORMATION: 

Classiflcation 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12866.  and  we  have  determined  that  it 
is  not  a  "significant  regulatory  action." 
Based  on  information  compiled  by  the 
Department,  we  have  determined  that 
this  proposed  rule:  (1)  Would  have  an 
effect  on  the  economy  of  less  than  $100 
million;  (2)  would  not  adversely  affed 
in  a  material  way  the  economy,  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities: 

(3)  would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  by  another  agency: 

(4)  would  not  alter  the  budgetary  impact 
of  entitlements,  grants,  user  fees,  or  loan 
programs  or  rights  and  obligations  of 
recipients  thereof;  and  (5)  would  not 
raise  novel  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  principles  set  forth  in 
Executive  Order  12866. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44  U.S.C. 
chapter  35  and  have  been  assigned  OMB 
control  number  0575-0119  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
This  proposed  mle  does  not  revise  or 
impose  any  new  information  collection 
or  recordkeeping  requirement  from 
those  approved  by  OMB.  Please  send 
written  comments  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  Attention:  Desk  Officer  for  USUA. 
Washington,  DC  20503.  Please  send  a 
copy  of  your  comments  to  Jack  Holston. 
Agency  Clearance  Officer.  USDA. 
FmHA.  Ag  Box  0743,  Washington.  DC 
20250. 

Envirorunental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940. 
Subpart  G.  "Environmental  Program." 
FmHA  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and.  in 


accordance  with  the  National 
Environmental  Policy  Act  of  1969. 
Public  Law  91-190.  an  Environmental 
Impact  Statement  is  not  required. 

Intergovernmental  Review 

The  programs  to  which  this  regulation 
may  apply  are  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  the 
*  following: 

10.404  Emergency  Loans 

10.405  Farm  Labor  Housing  Loans  and 
Grants 

10.406  Farm  Operating  Loans 

10.407  Farm  Ownership  Loans 

10.410  Low  Income  Housing  Loans 

{.Settion  502 — Rural  Housing  Loans) 

10.411  Runil  Housing  Site  Loiins 

(Section  523  and  524  Site  Loans) 

10  414     Resource  Conservation  and 
Development  Loans 

10.415  Rural  Rental  Housing  Lunns 

10.416  Soil  and  Water  Loans  (SW  Loans) 

10.418  Water  and  Waste  Disposjil  .System.s 
for  Rural  Conuiiunities 

10.419  Watershed  Protection  and  FUK>d 
Prevention  Loans 

10.420  Rural  Self-Help  Housing  Technical 
Assistance 

(Section  523 — Technical  Assistance) 

10  421     Indian  Tribes  and  Tribal 
Corporation  Loans 

10.422  Business  and  Industrial  L/>ans 

10.423  Communit\-  Facility  Loans 
10.428    Economic  Emergency  Loans 

10.433  Housing  Preservation  Grants 

10.434  Nonprofit  Q)rporations  Loan  and 
(iraiit  Program 

10  435    Agricultural  Loan  Mediation 
Program 

Programs  listed  under  numbers 

10.404.  10.406.  10.407, 10.410.  10.417. 
10.421.  10.428.  and  10.435  are  not 
subject  tp  the  provisions  of  Exec:utive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (7  CFR  part 
3015.  subpart  V,  48  FR  29115,  June  24. 
1983.) 

Programs  listed  under  numbers 

10.405.  10.411.  10.414,  10.415.  10.416, 
10.418.  10.419.  10.420.  10.422,  10.423. 
10.427.  10.433.  and  10.434  are  subject  to 
the  provisions  of  Executive  Order  12372 
(7  CFR  part  3015.  subpart  V.  48  FR 
29112.  June  24, 1983;  49  FR  22675,  May 
31.  1984;  50  FR  14088.  April  10.  1985.)' 


Civil  Justice  Refonn 

The  proposed  regulation  has  been 
reviewed  in  light  of  Executive  Order 
12778  and  meets  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)(2)  of  that  Order.  Provisions  within 
this  part  which  are  inconsistent  with 
state  law  are  controlling.  All 
administrative  remedies  pursuant  to  7 
CFR  part  1900  subpart  B  must  be 
exhausted  prior  to  filing  suit. 
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Regulatory  Flexibility  Act 

I  The  Administrator  of  Farmers  Home 
Administration  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
contains  normal  business  recordkeeping 
requirements  and  minimal  essential 
reporting  requirements. 

lackground  Information 


,  FmHA  has  an  obligation  to  protect  the 
Government's  interest  by  collecting  the 
maximum  amount  possible  within  a 
reasonable  period  of  time.  Therefore, 
FmHA  proposes  to  weigh  the  long-term 
collectibility  of  the  debt  through  offset 
against  whether  to  accept  a  settlement 
offer  and  release  of  an  existing  debt. 

The  current  procedures  to  establish 
salary  offset  in  FmHA  Instruction  1951- 
C,  §  1951.111  contain  repetitious 
directions  and  ambiguous  guidance  for 
FmHA  field  offices  to  determine  salary 
offset  feasibility.  Therefore.  FmHA 
proposes  to  amend  these  instructions  by 
retaining  the  Authorities  and 
Definitions  paragraphs  in  §  1951.111 
and  moving  the  remainder  of  this 
section  to  §§  1951.112  through 
1951.117. 

The  same  basic  information  that  was 
in  §1951.111.  paragraphs  (c)  through  (s) 
will  remain  in  the  new  sections. 
However,  some  information  will  be 
deleted  or  reorganized.  For  example,  the 
current  introduction  includes  a 
reference  that  if  a  Federal  salary  was 
listed  on  the  Farm  and  Home  Plan  for 
a  farmer  programs  borrower  and  this 
income  used  for  purposes  other  than 
payment  on  the  FmHA  loan,  salary 
offset  would  not  be  considered.  This 
reference  is  being  deleted  because 
obtaining  a  salary  offset  would  protect 
the  Government's  interest  and  might 
eventually  bring  the  loan  current,  thus 
helping  the  borrower  retain  the  farming 
operation. 

List  of  Subjects  in  7  CFR  Part  1951 

Account  servicing,  Loan  programs — 
agriculture.  Accounting.  Credit,  Low 
and  moderate  income  housing  loans — 
sWvicing. 

Therefore,  Chapter  XVHL  Title  7, 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PAFTT  1961— SERVICING  AND 
COLLECTIONS 

1.  The  authority  citation  for  part  1951 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989;  42  U.S.C  1480; 
5;U  S.C  301:  7  CFR  2.23;  7  CFR  2.70. 


Subpart  C— Off  sets  of  Federal 
Payments  to  FmHA  Borrowers 

2.  Section  1951.101  is  amended  by 
adding  a  new  fourth  sentence  to  read  as 
follows: 

81951.101    General. 

•  *   •  However,  offsets  may  not  be 
sought  against  full-time  active  duty 
members  of  the  Armed  Forces  whose 
FmHA  loans  are  covered  by  the 
Soldiers'  and  Sailors'  Civil  Relief 
Act.  *   *  • 

3.  Section  1951.103  is  amended  by 
revising  paragraphs  (b)  and  (d),  by 
adding  new  sixth  and  seventh  sentences 
preceding  the  last  sentence  of  paragraph 
(e),  and  adding  paragraph  (i)  to  read  as 
follows: 

§1951.103    Procedures  for  FmHA-lnitiated 
administrative  offset 

(a)*   *   • 

(b)  Before  requesting  offset  from 
another  Federal  agency,  the  debtor  must 
have  been  given  at  least  30-days  notice 
using  FmHA  Form  Letter  1951-G-l  and 
given  the  rights  set  out  in  this  section. 
Also,  to  be  eligible  for  administrative 
offset,  an  FmHA  borrower  of  a  Farmer 
Programs  loan  (as  defined  in  7  CFR 
1951.906)  must  have  completed  all 
primary  servicing  options  available  at 
the  time  of  offset  processing,  any 
appeals  concerning  that  servicing  have 
been  concluded,  and  the  borrower's 
account  has  been  accelerated.  For 
borrowers  other  than  Farmer  Programs 
borrowers,  the  debtor's  account  must 
have  been  accelerated  and  all  apjjeals 
concluded.  A  delinquent  amount  does 
not  have  to  be  reduced  to  judgment  or 
be  undisputed  before  offset  can  be  used, 
and  the  payment  does  not  have  to  be 
covered  by  an  FmHA  instrument. 

(d)  Administrative  offset  will  be  used 
only  where  it  is  feasible.  Administrative 
offset  can  be  determined  feasible  even 
though  collections  by  offset  are  less  than 
the  annual  interest  accrual. 
Administrative  offset  is  not  feasible 
where,  for  example,  the  cost  to  process 
tJie  offset  exceeds  the  amount 
collectible.  Administrative  offset  will 
not  be  requested  for  delinquent  amounts 
of  less  than  $100. 

(e)  •   •   •  Federal  Crop  Insurance 
Corporation  and  its  associated  insurance 
comf)anies  cannot  honor  administrative 
offset  requests  to  garnish  crop  insuranc-e 
claims.  Do  not  initiate  administrative 
offset  on  accounts  that  have  been 
referred  to  the  Department  of  Justice  for 
litigation.   •   *   • 

•         •         •         •        • 

(i)  The  recovery  potential  from 
administrative  offsets  should  be 


considered  when  evaluating  debt 
settlement  options. 

4.  Section  1951.104  is  amended  by 
revising  the  reference  "FmHA 
Instruction  2018-E"  to  "FmHA 
Instruction  2018-F'  in  paragraph  (aMl), 
revising  the  word  "ask"  to  "request" 
and  adding  the  words  "in  writing"  after 
the  word  "request"  in  the  inL'oduaory 
text  of  paragraph  (b).  removing  the  word 
"Request"  and  inserting  the  phrase 
"Make  a  request  for"  in  its  place  in 
paragraph  (b)(2).  adding  the  words  "in 
writing"  after  the  word  "responds"  in 
the  first  sentence  of  paragraph  (e), 
revising  the  first  sentence  in  the 
introductory  text  of  paragraph  (a),  and 
adding  new  sentences  before  and  after 
the  fourth  sentence  of  paragraph  (g),  and 
revising  the  word  "regulation"  to 
"subpart"  in  the  first  sentence  and 
revising  the  second  sentence  of 
paragraph  (j)  to  read  as  follows: 

§1951.104    Procedures  for  FmHA-lnlOated 
offset 

(a)  The  use  of  administrative  offset 
will  be  initiated  by  sending  FmHA  Form 
Letter  195 1-C-l  to  the  debtor.  *   •  • 


(g)  *   •   •  The  farm  operating 
expenses  Usted  in  §  1962.17(b)(2)(ii)  of 
subpart  A  of  part  1962  of  this  chapter 
are  not  included  in  this  determination 
of  essential  family  living  expenses  for 
administrative  offset  purposes.  •   •   • 
Where  available,  the  County  Supervisor 
should  get  documentary  evidence  such 
as  bills  or  receipts  from  the  borrower 
that  support  the  hardship  claim.  •   •   • 
•        •        •        •        * 

(j)  •   *   •  The  borrower  may  request  a 
hearing  if  the  borrower  believes  the 
previous  offset  actions  by  FmHA  are 
contrary  to  the  administrative  offset 
procedures  found  in  §§  1951.103  • 
through  1951.104  of  subpart  C  of  part 
1951  of  this  chapter. 

5.  Section  1951.105fb)(3)  is  amended 
by  adding  the  words  "or  Exhibit  L"  after 
the  word  "Exhibit  B"  in  the  second 
sentence  and  adding  a  sentence  at  the 
end  of  the  paragraph  to  read  as  follous: 

§1951.105    Procedures  for  taking  funds  by 
administrative  offset 


(b)»   •   • 

{3)*   •   *  Prepare  FmHA  Form  Letter 
1951-5  to  request  offset  refunds. 

6.  Section  1951.111  is  amended  by 
revising  the  introductory  text,  paragraph 
(b)(1),  introductory  text  of  paragraph 
(b)(2)(ii),  and  (b)(3).  and  removing 
paragraphs  (c)  through  (s)  to  read  as 
follows: 
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S  1951.111    Salary  offset 

Salary  offset  may  be  used  by  FmHA 
to  collect  delinquent  debts  from 
borrowers  or  debtors  who  are  Federal 
employees.  It  may  also  be  used  by  other 
Federal  agencies  to  collect 
delinquencies  or  other  debts  owed  to 
them  by  FmHA  employees,  excluding 
County  Committee  members. 
Administrative  offset  rather  than  salary 
offset,  will  be  used  to  collect  money 
from  Federal  and  military  retirement 
benefits.  Decisions  made  under  the 
following  sections  are  not  appealable 
under  subpart  B  of  part  1900  of  this 
chapter.  This  section  establishes 
policies  and  procedures  to  implement 
salary  offset. 

(b)  Definitions — (1)  Certifying 

Officials — State  Directors;  the  Assistant 

Administrator,  Finance  Office;  and  the 

Assistant  Administrator  for  Budget. 

Finance  and  Management.  National 

Office. 
(2).   .   . 

(ii)  Other  debts — An  amount  owed  to 
the  United  States  by  an  employee  for 
salary  overpayments,  underwithholding 
of  amounts  payable  for  life  and  health 
insurance,  etc.  Also  included  are 
monetary  losses  where  the  employee 
has  been  determined  to  be  liable  due  to 
the  employee's  negligent,  willful, 
unauthorized  or  illegal  acts,  including 
but  not  limited  to: 
•        *        •        *        • 

(3)  Defalcation  account — An  account 
established  in  the  Finance  Office  for 
other  debts  (see  paragraph  (b)(2)(ii)  of 
this  section)  owed  the  Federal 
government  by  an  employee  or  former 
employee. 

7.  Sections  1951.112  through 
1951.117  are  added  to  read  as  follows: 


§1951.112 
offset 


Standards  for  Initiating  salary 


Salary  offset  will  not  be  initiated  until 
af^er  all  servicing  options  available  have 
been  utilized.  The  debt  does  not  have  to 
be  reduced  to  judgment  or  be 
undisputed,  and  the  payment  does  not 
have  to  be  covered  by  a  security 
agreement. 

(a)  Feasibility  of  salary  offset. 
Certifying  Officials  must  determine  on  a 
case-by-case  basis  if  salary  offset  is 
feasible.  If  an  offset  is  feasible,  review 
paragraph  (b)  of  this  section  to 
determine  if  a  borrower  is  ineligible, 
and  follow  §1951.113  of  this  subpart  to 
establish  the  offset.  If  the  Certifying 
Official  determines  that  salary  offset  is 
not  feasible,  the  reasons  supporting  this 
decision  will  be  documented  in  the 
debtor's  running  case  record  in  the  case 


of  delinquent  debt,  or  in  the  "For 
Official  Use  Only"  file  in  cases  of  other 
debt.  An  offset  is  feasible  when  the 
following  situations  apply: 

(1)  The  cost  to  process  the  offset 
should  not  exceed  the  amount  the 
Certifying  Official  believes  would  be 
collectible  by  the  use  of  salary  offset. 
Salary  offset  can  be  determined  feasible 
even  though  collections  by  offset  are 
less  than  the  annual  interest  accrual. 
County  Committee  members  are  exempt 
from  salary  offset  because  the  amount 
collected  by  offset  would  be  so  small  as 
to  be  impractical. 

(2)  The  debt  should  be  collected  by 
lump-sum  when  possible. 

(3J  Payments  may  be  made  in 
installments  not  to  exceed  15  percent  of 
the  debtor's  disposable  pay,  unless  the 
debtor  agrees  to  a  larger  amount.  If 
possible,  the  installment  payment  will 
be  sufficient  in  size  and  frequency  to 
liquidate  the  debt  in  approximately  3 
years.  The  offset  should  bear  a 
reasonable  relation  to  the  size  of  the 
debt  and  the  debtor's  ability  to  pay. 

(4)  Installment  payments  of  less  than 
$25  per  pay  period  or  $50  per  month 
will  be  accepted  only  in  the  most 
unusual  of  circumstances. 

(b)  Borrowers  ineligible  for  salary 
offset.  All  Federal  employee  debtors  are 
eligible  for  salary  offset  unless  they 
meet  one  or  more  of  the  following 
criteria: 

(1)  Account  has  been  discharged  in 
bankruptcy  or  is  under  the  jurisdiction 
of  a  bankruptcy  court  and  the  debt  has 
not  been  reaffirmed.  Existence  of  a 
bankruptcy  action  pending  flag  is  not  a 
detei  mining  factor. 

(2)  Account  has  been  referred  to  OGC 
for  foreclosure  and.  based  on  the  legal 
opinion  required  by  §  1951.103(c)  of  this 
subpart,  a  collection  by  offset  would 
jeopardize  the  litigation  under  State 
law.  Existence  of  a  foreclosure  action 
pending  flag  is  not  a  determining  factor. 

(3)  Account  has  a  delinquency 
workout  agreement  in  effect  and 
payments  under  the  agreement  are 
current. 

O)  The  debtor  is  a  Fanner  Programs 
borrower  and  has  not  completed  all 
primary  servicing  options  available  at 
the  time  offset  is  considered  and/or  any 
appeals  concerning  this  servicing  have 
not  been  concluded. 

(5)  Account  is  under  a  moratorium. 

(6)  Account  has  been  paid  current, 
paid  in  full,  or  otherwise  satisfied. 

(7)  Rescheduling  is  in  process. 

(8)  Borrower  is  an  active  duty  member 
of  the  armed  forces  whose  FmHA  loan 
is  covered  by  the  Soldiers'  and  Sailors" 
Civil  Relief  Act. 

(9)  Account  is  past  due  by  less  than 
$100.  or  if  the  debtor  has  multiple  loans. 


the  net  amount  past  due  is  less  than 
$100. 

(10)  Account  has  a  suspend  code. 

(11)  Account  is  current  under  an 
SAA. 

(12)  Account  has  been  referred  to  the 
Department  of  Justice  for  litigation. 

§  1951.1 13    Procedures  for  initiating  offset 

(a)  Notice  to  debtor.  After  the 
Certifying  Official  determines  that 
salary  offset  is  feasible,  FmHA  Form 
Letter  1951-C-4  will  be  sent  within  15 
calendar  days  after  that  determination. 
This  form  letter  will  notify  the  debtor  of 
intended  salary  offset  at  least  30  days 
before  the  salary  offset  begins. 
Personally  deliver  FmHA  Form  Letter 
1951-C— 4  to  the  debtor  or  send  by 
certified  mail,  return  receipt  requested. 
Also  send  a  copy  by  regular  mail  on  the 
same  day.  If  the  certified  mail  receipt  is 
returned  as  being  refused,  the  date  the 
debtor  received  the  letter  will  be 
established  and  the  time  limits  set  out 
in  FmHA  Form  Letter  1951-C-4  will 
run  from  that  date.  If  delivery  by 
certified  mail  is  not  accomplished, 
FmHA  will  assume  that  the  debtor 
received  the  letter  by  regular  mail  on  the 
day  the  certified  mail  was  refused  or 
was  unable  to  be  delivered.  If  both  the 
certified  and  regular  mail  letters  are 
returned  as  undeliverable,  contact  the 
Financial  and  Management  Analysis 
Division  (FMAD)  at  the  National  Office 
for  guidance. 

(b)  Debtor's  response  to  the  notice. 

(1)  Review  records.  If  a  debtor 
responds  to  FmHA  Form  Letter  1951-0- 
4  by  asking  to  review  and  copy  FmHA's 
records  relating  to  the  debt,  the 
Certifying  Official  will  promptly 
respond  by  sending  a  letter  which  tells 
the  debtor  the  location  of  the  debtor's 
FmHA  files  and  that  the  files  may  be 
reviewed  and  copied  within  the  next  30 
days.  Copying  costs  (see  FmHA 
Instruction  201&-F  available  in  any 
FmHA  office)  will  be  set  out  in  the 
letter,  as  well  as  the  hours  the  files  will 
be  available  each  day.  If  a  debtor  asks 

to  have  FmHA  copy  the  records,  a  copy 
will  be  made  uithin  30  days  of  the         « 
request. 

(2)  Repay  debt.  If  a  debtor  responds  to 
FmHA  Form  Letter  1951-C-4  by 
offering  to  repay  the  debt,  the  offer  may 
be  accepted  by  the  Certifying  Official,  if 
it  would  be  in  the  best  interest  of  the 
Government.  FmHA  Form  Letter  1951- 
C-8  will  be  used  if  a  repayment  offer  for 
an  FmHA  loan  or  grant  is  accepted. 
Upon  receipt  of  an  offer  to  repay,  the 
Certifying  Official  will  delay  instituting 
salary  offset  until  a  decision  is  made  on 
the  repayment  offer.  Within  60  days 
after  the  initial  offer  to  repay  was  made, 
the  Certifying  Official  must  decide 
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whether  to  accept  or  reject  the  offer. 
This  decision  will  be  documented  in  the 
Pinning  case  record  or  the  "For  Official 
Use  Only"  file,  as  appropriate,  and  the 
debtor  will  be  sent  a  letter  which  sets 
out  the  decision  to  accept  or  reject  the 
offer  to  repay.  If  the  offer  is  rejected,  it 
should  be  based  upon  a  realistic  budget 
o<  Fann  and  Home  Plan  and  according 
tci  the  servicing  regulations  for  the  type 
of  loan(s)  involved. 

(3)  Bequest  hearing.  If  a  debtor 
reisponds  v;ithin  15  days  from  receipt  of 
FmllA  Form  Letter  1951-C-4  by  asking 
for  a  hearing  on  FmHA's  detennination 
thjat  a  debt  exists  and/or  is  due,  or  on 
tiM  percentage  of  not  pay  to  be  deducted 
ea|(ih  pay  period,  the  Certifying  Official 
Kill  notify  the  debtor  in  accordance 
with  this  subfjart  and  request  the 
dafctor's  case  file  or  the  "For  Official 
Uk^  Only"  file. 

(4)  Change  offset  payment  amount.  If 
a  liebtor  wants  to  have  more  or  less  than 
l3  percent  of  the  disposable  pav  sent  to 
FdiH.\.  FmHA  Form  letter  195'l-C-8 
must  be  prepared  and  signed  by  the 
debtor,  approved  by  the  Certifying 
Official,  and  a  c  opy  placed  in  the 
dfibtor's  ca.se  file  or  the  "For  Official 
Use  Only"  file.  The  original  form  letter 
will  be  fonvarded  with  FmHA  Form 
Letter  1951-C-lO  when  requesting  the 
salary  offset.  (See  §  1951.115  (a)  of  this 
subpart.) 

(5)  Request  debt  settlement.  A  debtor 
w  ID  is  an  FmH,\  borrower  may  request 

■  del^t  settlement  at  any  time  (the  account 
does  not  have  to  be  in  collection -only 
status  or  be  an  inactive  account  for 
which  there  is  no  security).  The 
Certifying  Official  must  inform  the 
borrower  of  how  to  apply  for  debt 
settlement.  Any  appjication  will  be 
considered  independently  of  the  salary 
offset.  A  salary  offset  should  not  be 
delayed  because  the  borrower  applied 
for  debt  settlement. 

(6)  Time  limits.  The  time  limits  set  in 
FmHA  Form  Letter  1951-C-4  and  in 
paragraphs  (b)(1).  (2).  and  (3)  of  this 
section  run  concurrently.  For  example, 
if*  debtor  a.-=ks  to  review  the  FmHA  file 
and  offers  to  repay  the  debt,  the  debtor 
cannot  take  30  days  to  ask  to  review  the 
file  and  then  take  another  30  days  to 
offer  to  repay.  The  request  to  review  the 
file  and  the  offer  to  repay  must  both  be 
made  within  30  days  of  the  date  the 
debtor  receives  the  notification  letter. 

(7)  Negotiated  grievance  procedure.  If 
an  employee  is  included  in  a  bargaining 
unit  which  has  a  negotiated  grievance 
procedure  that  does  not  specifically 
exclude  salary  offset  proceedings,  the 
employee  must  grieve  the  matter  in 
accordance  with  the  negotiated 
procedure  in  lieu  of  a  hearing  as  set 
forth  in  §1951.114  of  this  subpart. 


Employees  who  are  not  covered  by  a 
negotiated  procedure  must  use  the 
s-ilary  offset  proceedings  as  outlined  in 
FmHA  Form  Letter  1951-C-4.  The 
employee  must  be  informed,  in  writing, 
which  procedure  to  follow  and,  as 
appropriate,  reference  should  be  made 
to  the  appropriate  sections  of  the 
negotiated  agreement. 

§  1951.114    Salary  offset  hearings. 

(a)  Debtor's  request  for  a  hearing.  The 
debtor  must  file  a  VMitten  petition 
requesti.ng  a  hearing.  This  petition  must 
have  the  original  signature  of  the  debtor, 
he  sent  t6  the  Certifying  Official  who 
i.ssued  FmHA  Form  Letter  1951-C-4, 
and  t>e  received  and  date  stamped  at  the 
Certifying  Official's  office  no  later  than 
15  days  after  the  debtor  received  the 
form  letter.  Petitions  received  from 
debtors  after  the  15-day  time  limitation 
expires  will  be  accepted  only  if  the 
debtor  can  show  the  delay  was  caused 
by  circumstances  beyond  his/her 
control. 

(1)  Valid  reasons  for  a  hearing.  The 
debtor's  petition  must  fully  identify  and 
explain  all  the  information  and 
evidence  that  supports  his/her  position. 
If  the  request  is  not  valid,  a  hearing 
should  not  occur.  The  debtor's  request 
for  a  hearing  must  be  based  en  the 
following  reasons  only: 

(i)  The  debtor  challenges  the  existence 
of  the  debt; 

(ii)  The  debtor  challenges  the  amount 
cf  the  debt:  and/or 

(iii)  The  debtor  challenges  the 
percentage  of  his/her  disposable  pay  to 
be  deducted  each  pay  period. 

(2)  Debtor  notification.  Certifying 
Officials  are  responsible  for  determining 
if  the  debtor's  petition  for  a  hearing  has 
been  submitted  in  a  timely  fashion  and 
lists  valid  reasons  for  a  hearing. 
Certifying  Officials  are  required  to 
provide  written  notification  to  the 
debtor  of  the  acceptance  or  non- 
acceptance  of  the  debtor's  petition  for  a 
hearing.  An  acceptance  notice  will  state 
that  the  debtor's  case  file  has  been 
forwarded  to  the  National  Office  to  be 
given  to  the  hearing  officer  and  that 
ricceptancet)f  the  petition  for  hearing 
will  put  a  hold  on  any  offset  collections 
until  the  results  of  the  hearing  are 
known.  Any  payments  collected  in  error 
due  to  untimely  or  delayed  filfng 
beyond  the  debtor's  control  will  be 
refunded  unless  there  are  applicable 
contractual  or  statutory  provisions  to 
the  contrary. 

(3)  Send  hearing  request  to  the 
National  Office.  If  the  Certif>'ing  Official 
has  accepted  the  debtor's  petition  for  a 
hearing  and  has  notified  the  debtor  of 
this  acceptance,  send  a  copy  of  the 
debtor's  case  file,  including  the 


acceptance  letter  and  the  original  letter 
requesting  the  hearing  to  the  National 
Office,  FMAD: 

(b)  Hearing  officers.  The  hearing  must 
be  conducted  by  a  hearing  officer  who 
is  either  an  ALj  or  someone  who  is  not 
an  employee  of  the  USDA.  An  ALJ  is 
normally  unavailable  to  handle  salary 
offset  hearings  in  a  timely  manner. 

1  herefore.  F'NIAD  will  arrange  for  a 
hearing  officer  when  the  debtor's  case 
file  is  received.  The  hearing  officer  will 
contact  the  debtor  as  to  when  and  w.here 
the  hearing  will  take  place  and  whether 
or  not  the  hearing  will  be  a 
documentary  review  of  the  case  file  or 
in  person. 

(c)  Hearings.  (1)  The  hearing  will  be 
based  on  written  submissions  and 
documentation  provided  by  the  debtor 
and  FmHA  unless: 

(i)  The  debtor  requests 
r3consideration  of  the  debt  and  the 
hearing  officer  determines  that  the 
question  of  the  indebtedness  cannot  be 
resolved  by  a  review  of  the  documentary 
evidence;  for  example,  when  the 
validity  of  the  debt  turns  on  an  issue  of 
credibility  or  tnith. 

(ii)  The  hearing  officer  determines 
that  an  oral  hearing  is  appropriate. 

(2)  Oral  hearings  may  be  conducted 
by  conference  call  at  the  request  of  the 
debtor  or  at  the  discretion  of  the  hearing 
officer.  The  hearing  officer's 
determination  that  the  offset  hearing  is 
on  the  written  record  is  final  and  is  not 
subject  to  review. 

(3)  The  hearing  o.Ticer  will  issue  a 
written  decision  not  later  than  60  days 
after  the  filing  of  the  petition  requesting 
the  hearing,  unless  the  debtor  requests 
and  the  Certifying  Official  grants  a  delay 
in  the  proceedings.  The  written  decision 
will  state  the  facts  supporting  the  nature 
and  origin  of  the  debt,  the  hearing 
officer's  analysis,  findings  and 
conclusions  as  to  the  amount  and 
validity  of  the  debt,  and  repayment 
schedule.  Both  the  debtor  and  FmHA 
will  be  provided  with  a  copy  of  the 
hearing  officer's  written  decision  on  the 
debt. 

§  1951.115    Procedures  tor  requesting 
onset  from  an  employing  agency. 

(u)  Offset  request  letter.  FmR.\  Form 
Letter  1951-C-lO  will  be  prepared, 
signed  and  submitted  by  the  Certifying 
Official  to  the  National  Oflice,  F'MAD. 
for  coordination  and  forwarding  to  the 
debtor's  employing  agency  if: 

(1)  The  borrower  does  not  respond  to 
FmHA  Form  Letter  1951-C-4  within  30 
days. 

(2)  The  borrower  responds  to  FmHA 
Form  Letter  1951-C-4  and: 
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(i)  Has  had  an  opportunity  to  review 
the  file,  if  requested  within  30  days  of 
receipt;. 

(ii)  Has  received  a  hearing,  if 
requested  within  15  days  of  receipt;  and 

(iii)  A  decision  has  been  made  by  the 
hearing  officer  to  uphold  the  offset. 

(b)  Finance  Office  copy.  A  copy  of 
FmHA  Form  Letter  1951-C-lO  will  be 
sent  to  the  Finance  Office,  St.  Louis,  MO 
63103.  Attn:  Accounts  Settlement  Unit. 

(c)  Monthly  report.  State  Offices  shall 
prepare  a  monthly  report  showing  salary 
offset  activity.  The  report  should  list 
State,  month,  debtor  name,  case 
number,  date  FmHA  Form  Letter  1951- 
C-4  was  sent,  date  a  hearing  was 
requested  (if  any),  date  FmHA  Form 
Letter  1951-C-lO  was  sent,  date  the 
offset  started,  and  the  average  amount 
collected  through  salary  offset  per 
month.  The  latter  two  items  can  be 
found  on  the  on-line  history  screen. 
After  requesting  an  offset,  periodically 
chet;k  to  see  if  the  offset  has  started. 
Send  the  report  by  the  10th  of  the" 
month  for  the  preceding  month  to  the 
National  Office.  FlvL\D. 

(d)  0//set  percentage.  If  the  debtor 
and  FmIL\  have  agreed  to  have  more  or 
less  than  15  percent  of  the  disposable 
pay  sent  to  FmHA.  a  copy  of  the 
debtor's  letter  (FmHA  Form  Letter 
1951-C-8)  authorizing  this  must  be 
attached  to  FmHA  Form  Letter  1951-C- 
10. 

(e)  Offset  deductions.  Deductions  will 
be  made  only  from  basic  pay,  incentive 
pay.  retainer  pay,  or  in  the  case  of  an 
employee  not  entitled  to  basic  pay, 
other  authorized  pay.  If  there  is  more 
than  one  salary  offset,  the  maximum 
deduction  for  all  salary  offsets  against 
an  employee's  disposable  pay  is  15 
percent  unless  the  employee  has  agreed 
in  writing  to  a  greater  amount. 

(0  Payment  notification.  Field  offices 
will  be  notified  of  payments  received 
from  salary  offset  by  referring  to  the  on- 
line history  screen  for  that  debtor. 

(g)  Application  of  payments,  refunds 
and  overpayments. 

(1)  If  a  debtor  is  delinquent  or 
indebted  on  more  than  one  FmHA  loan 
or  djpbt.  amounts  collected  by  offset  will 
be  applied  as  determined  by  FmHA.  The 
check  date  will  be  used  as  the  date  of 
credit  in  applying  payments  to  the 
borrower's  accounts. 

(2)  If  a  court  or  agency  orders  FmHA 
to  refund  the  amount  obtained  by  salary 
offset,  a  refund  will  be  requested 
promptly  by  the  Certifying  Official  in 
accordance  with  the  order  by  sending 
FmHA  Form  Letter  1951-5  to  the 
Finance  Office.  Processing  FmHA  Form 
Letter  1951-5  in  the  Finance  Office  will 
cause  a  refund  to  be  sent  to  the  debtor 
through  the  County  Office  or  other 


appropriate  FmHA  office.  Unless 
required  by  law,  refunds  shall  not  bear 
any  interest. 

(3)  If  a  debtor  does  not  request  a 
hearing  within  the  required  time  and  it 
is  later  determined  that  the  delay  was 
due  to  circumstances  beyond  the 
debtor's  control,  any  amount  collected 
before  the  hearing  decision  is  made  will 
be  refunded  promptly  by  the  Certifying 
Official  in  accordance  with  paragraph 
(g)(2)  of  this  section. 

(4)  If  FmHA  receives  money  through 
an  offset  but  the  debtor  is  not 
delinquent  or  indebted  at  the  time  or  the 
amount  received  is  in  excess  of  the 
delinquency  or  indebtedness,  the  entire 
amount  or  the  amount  in  excess  of  the 
delinquency  or  indebtedness  will  be    ' 
refunded  promptly  to  the  debtor  by  the 
Certifying  Official  in  accordance  with 
paragraphs  (g)  (1)  and  (2)  of  this  section. 

(h)  Adjustment  in  rate  of  repayment. 
(1)  When  an  employee  who  is  indebted 
receives  a  reduction  in  basic  pay  that 
would  cause  the  current  deductions  to 
exceed  15  percent  of  disposable  pay. 
and  the  employee  has  not  consented  in 
wTiting  to  8  greater  amount,  the  offset 
will  be  reduced  to  15  percent  of  the  new 
amount  of  disposable  pay.  Upon  an 
increase  in  basic  pay  which  results  in 
the  current  deductions  to  be  less  than 
the  specified  percentage,  the  offset  will 
be  increased  accordingly.  In  either  case, 
when  a  change  is  made  the  employee 
should  be  notified  in  writing  by  the 
employing  agency. 

(2)  VVhen  an  employee  is  being  offset 
and  has  an  existing  reduced  repayment 
schedule  because  of  financial  hardship. 
■  the  creditor  agency  may  arrange  for  a 
new  repayment  schedule,  taking  into 
account  the  offset  amount. 

(i)  Interest,  penalties  and 
administrative  costs.  Additional 
interest,  penalties,  and  administrative 
costs  will  be  assessed  on  delinquent 
loans  only  in  accordance  with  FmHA 
regulations  permitting  such  charges. 

(j)  Cancellation  of  offset.  If  a  debtor's 
name  has  been  submitted  to  another 
agency  for  offset  and  the  debtor's 
account  is  brought  current  or  otherwise 
satisfied,  the  Certifying  Official  will 
notify  the  National  Office,  FMAD,  that 
the  offset  is  being  canceled.  The 
Certifying  Official  will  v\Tite  a  letter  to 
the  employer,  at  the  address  confirmed 
by  FM.A.D.  identifying  the  debtor  by 
name  and  social  security  number  and 
state  that  salary  offset  should  be 
canceled.  A  copy  of  the  cancellation 
document  will  be  sent  to  the  debtor,  the 
Finance  Office,  Attn:  Account 
Settlement  Unit,  and  to  FMAD. 

(k)  Liquidation  from  final  checks. 
Upon  the  determination  that  an 
employee  owing  a  debt  to  FmHA  is  to 


retire,  resign,  or  employment  otherwise 
ends,  the  Certifying  Official  should 
immediately  telephone  FMAD  with  the 
appropriate  employee  identification  and 
amount  of  the  debt.  FMAD  will  request 
the  debt  be  collected  from  final  salary/ 
lump  sum  leave  or  other  funds  due  the 
employee,  and,  if  necessary,  to  put  a 
hold  on  the  retirement  funds.  Collection 
from  retirement  funds  will  be  in 
accordance  with  the  Administrative 
Offset  procedures  in  §§  1951.103 
through  1951.105  of  subpart  C  of  part 
1951  of  this  chapter. 

(1)  Non-waiver  of  rights.  An 
employee's  involuntary  payment  of  all 
or  any  portion  of  the  debt  collected 
under  5  U.S.C.  5514  will  not  be 
construed  as  a  waiver  of  any  rights 
which  the  employee  may  have  under  5 
U.S.C.  5514  or  any  other  provision  of 
contract  or  law.  unless  there  are 
statutory  or  contractual  provisions  to 
the  contrary. 

§1951.116    Establishing  offsets  (or  ottier 
debts  of  FmHA  emplcyees/former 
employees. 

(a)  Agency/National  Finance  Center 
(NFC)  responsibility  for  other  debts.  (1 ) 
FmHA  will  inform  NFC  about  other 
indebtedness  by  transmitting  to  NFC 
FmHA  Form  Letter  1951-C-lO.  The 
NFC  will  process  the  documents 
through  the  Payroll/Personnel  System, 
calculate  the  net  amount  of  the 
adjustment  and  generate  a  salary  offset 
notice.  This  notice  will  be  sent  to  the 
employee's  employing  office  along  with 
a  duplicate  copy  for  the  FmHA's 
records.  The  FmHA  is  responsible  for 
completing  the  necessary  information 
and  forwarding  the  employee's  notice  to 
the  employee. 

(2)  Other  indebtedness  falls  into  two 
categories; 

(i)  An  agency-initiated  indebtedness 
(i.e.  improper  persona!  telephone  calls, 
property  damages,  etc.). 

(ii)  An  NFC-initiated  indebtedness 
(i.e.  duplicate  salary  payments,  etc.). 
The  NFC  will  send  the  salary  offset 
notice  to  the  employing  office. 

(b)  Establishing  employee  or  former 
employee  defalcation  accounts  and  non- 
cash credits  to  borrower  accounts.  In 
cases  where  a  borrower  made  a  payment 
on  an  FmH.A  account(s)  and.  due  to 
theft,  embezzlement,  fraud,  negligence, 
or  some  other  action  on  the  part  of  an 
FmHA  employee  or  employees,  the 
payment  is  not  transmitted  to  the 
Finance  Office  for  application  to  the 
borrower's  account(s).  certain 
accounting  actions  must  be  taken  by  the 
Finance  Office  to  establish  non-cash 
credits  to  the  borrower's  account  and  an 
employee  defalcation  account. 
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(\)  The  Certifying  Official  will  advise 
the  Assistant  Administrator,  Finance 
Office  by  memorandum  to  establish  a 
defalcation  account.  The  memorandum 
must  state  the  following  information: 
(i)  Employee's  name  (or  former), 
(ii)  Social  Security  Number  (SSN), 
(iii)  Present  or  last  known  address, 
(iv)  Date  of  payment,  and 
(v)  Amount  of  the  defalcation 
account. 

(2)  If  a  non-cash  credit  to  a  borrower's 
account(s)  is  required,  the  letter  to  the 
Finance  Office  will  include: 

(i)  Borrower's  name  and  case  number, 
(ii)  Fund  code  and  loan  code, 
(iii)  Date  and  amount  of  missing 

payment, 
(iv)  Copy  of  receipt  issued  for  the 

missing  payment,  and 
(v)  Name  of  employee  who  last  had 

cuslody  of  the  missing  funds. 

(3)  To  assist  and  assure  proper 
accounting  for  defalcation  accounts  and 
non-cash  credits,  the  request  should  be 
made  at  the  same  time.  Should  requests 
be  mode  separately,  be  sure  to  identify 
appropriately. 

(4)  The  Certifying  Official  shall 
furnish  a  copy  of  the  memorandum  and 
supporting  documentation  for 
paragraphs  (b)(1)  and  (2)  of  this  section 
to  the  Eteputy  Administrator  for 
Management  for  distribution  to  the 
FMAD  and  Employee  Relations  Branch, 
Personnel  Division. 

§1951.117  Procedures  for  salary  offset 
against  FmHA  einployees  who  owe  other 
Federal  agencies. 

(a)Coordination  with  other  agencies. 
When  an  employee  of  FmHA  owes  a 
debt  to  another  Federal  agency,  salary 
offset  may  be  used  only  when  the 
Federal  agency  certifies  that  the  person 
owes  the  debt  and  that  the  Federal 
agency  has  complied  with  its 
regulations.  The  request  must  include 
the  creditor  agency's  certification  as  to 
the  indebtedness,  including  the  amount, 
and  that  the  agency  has  satisfied  the 
requirements  of  5  U.S.C.  5514  with 
regard  to  the  employee.  When  a  request 
for  offset  is  received,  FmHA  will  notify 
the  employee  and  NFC  and  arrange  for 
offset. 

(b)  Deductions  by  the  NFC.  The  NFC 
will  automatically  deduct  the  full 
amount  of  the  delinquency  or 
indebtedness  if  less  than  1 5  percent  of 
disfxjsable  pay  or  15  percent  of 
disposable  pay  if  the  delinquency  or 
indebtedness  exceeds  15  percent,  unless 
the  creditor  agency  advises  otherwise. 
Deductions  will  begin  the  second  pay 
period  after  the  30-day  notification 
period  has  expired  unless  FmHA  issues 
the  notice.  If  FmHA  issues  the  notice, 
the  NFC  will  begin  deductions  on  the 


first  pay  period  after  receipt  of  the  Form 
AD-343,  "Payroll  Action  Request.  ' 

8.  Section  1951.121  is  amended  by 
revising  the  heading  from  "Internal 
Revenue  Service  (IRS)  offset"  to  "IRS 
offset." 

9.  Section  1951.122  is  amended  by 
revising  the  reference  "FmHA 
Instruction  1950-C"  to  "subpart  C  of 
part  1950  of  this  chapter"  in  paragraph 
(a)(7),  adding  a  new  second  sentence  in 
the  introductory  text,  removing 
paragraph  (d).  adding  paragraphs  (a)(9), 
(a)(10),  (c)(3),  (c)(4).  and  revising 
paragraph  (a)(8),  introductory  text  of 
paragraph  (b).  paragraph  (b)('4), 
introductory  text  of  paragraph  (c).  and 
paragraph  (c)(2)  to  read  as  follows: 

§  1951.122    Finance  Office  screening. 

•  *   *  Individuals  owing  other  debts 
as  described  in  §  1951.111  (b)(2)(ii)  of 
this  subpart  will  be  included.  •   •   • 

(a)'   •   * 

•  •         •        •        • 

(8)  Account  is  current  under  an  SAA. 

(9)  Account  is  current,  paid  in  full,  or 
otherwise  satisfied. 

(10)  Account  has  been  referred  to  the 
Department  of  Justice  for  litigation. 

(b)  Single  Family  Housing  borrowers. 
In  addition  to  the  criteria  set  forth  in 

§  1951.122  (a),  accounts  of  delinquent 
SFH  borrowers  which  meet  the 
following  criteria  are  not  eligible  for  IRS 
offset: 

•  *        *        •        * 

(4)  Account  has  a  delinquency 
workout  agreement  in  effect  and  the 
borrower  is  current  under  the 
agreement. 

(c)  Farmer  Programs  borrowers.  In 
addition  to  the  criteria  set  forth  in 

§  1951.122(a)  of  this  subpart,  accounts 
of  delinquent  FP  borrowers  which  meet 
the  following  criteria  are  not  eligible  for 
IRS  offset: 

•  *        *        *        • 

(2)  Account  is  less  than  180  days  past 
due. 

(3)  Borrower  has  not  completed  all 
servicing  options  available  (including 
appeals)  at  the  time  of  final  offset 
screening  by  the  field  and  the 
borrower's  account  has  not  been 
accelerated. 

(4)  If  the  account  was  accelerated 
prior  to  instituting  servicing  in  1987  in 
accordance  with  subpart  S  of  part  1951 
of  this  chapter,  the  borrower's  loans  are 
being  serviced  under  subpart  S  of  part 
1951,  the  borrower  requested  an  appeal 
under  subpart  S  of  part  1951  and  the 
appeal  has  not  been  concluded. 

§1951.124    [Amendedl 

10.  Section  1951.124  is  amended  in 
the  first  sentence  by  revising  the  words 


"FmHA  Form  Letter  1951-C-6"  to  "a 
due  process  notice." 

11.  Section  1951.125  is  amended  in 
the  first  sentence  by  revising  the  words 
"FmHA  Form  Letter  1951-C-6"  to  "the 
due  process  notice,"  and  adding  a 
sentence  at  the  end  of  the  paragraph  to 
read  as  follows: 

§  1951.125    Processing  borrower's 
requests  not  to  exercise  IRS  offset 

*   *   *  The  County  Supervisor's 
review  decision  is  not  appealable  under 
FmHA  Instruction  1900-B. 

§1951.134    [Amended] 

12.  Section  1951.134  is  amended  in 
the  first  sentence  by  revising  the  words 
"refund  was"  to  "refunds  were.  ' 

13.  Sections  1951.136  is  added  to  read 
as  follows: 

§1951.136    Protection  of  IRS  ta« 
Infomiation. 

This  section  explains  the  policies  and 
procedures  for  the  protection  of  IRS  tax 
information  received  from  the  IRS  offset 
program.  The  procedures  contained  in 
this  section  are  in  accordance  with  and 
mandated  by  the  Internal  Revenue  Code 
(IRC)  and  IRS  Publication  1075,  Tax 
Information  Security  Guidelines.  The 
FmHA  will  establish  the  appropriate 
safeguards  for  the  protection  of  IRS  tax 
information  received  under  the  IRS 
offset  program.  The  FmHA  must  protect 
this  information  from  unauthorized 
disclosure  and  unauthorized  use.  The 
procedures  outlined  in  this  section 
apply  to  all  Federal  tax  information 
regardless  of  the  media  on  which  it  is 
recorded. 

(a)  Employee  awareness.  (1)  All 
FmHA  employees  who  have  access  to 
IRS  tax  information  must  be  briefed 
annually  on  the  security  procedures 
outlined  in  this  sertion. 

(2)  Each  employee  must  be  advised  of 
the  provisions  of  IRC.  section  7213(a). 
which  makes  unauthorized  disclosure  of 
Federal  returns  or  return  information  a 
crime  that  may  be  punishable  by  a 
$5,000  fine,  5  years  imprisonment,  or 
both.  The  awareness  program  requires 
that  copies  of  the  law  must  be  provided 
to  each  employee. 

(3)  Ail  FmHA  employees  who  have 
access  to  Federal  tax  information  must 
also  be  advised  annually  of  the 
provisions  of  the  IRC,  section  7431. 
which  permits  a  taxpayer  to  bring  suit 
for  civil  damages  in  the  U.S.  District 
Court  for  unauthorized  disclosure  of 
returns  and  return  information.  This 
section  allows  for  punitive  damages  in 
case  of  willful  disclosure  or  gross 
negligence,  as  well  as  the  cost  of  the 
action.  A  copy  of  this  law  must  also  be 
given  to  each  employee. 
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(4)  The  immediate  supervisor  is 
responsible  for  ensuring  that  all  FmHA 
employees  who  have  access  to  Federal 
tax  infonnation  receive  annual  training. 
A  certification  of  training  must  be 
maintained  in  the  office.  Training 
materials  and  lesson  plans  can  be 
obtained  from  the  Operational  Security 
Staff,  mail  code  FC-35B,  in  the  Finance 
Office. 

(b)  Recordkeeping  requirements.  The 
FmHA  is  authorized  under  the  IRC. 
section  6103,  to  receive  Federal  tax 
information.  This  section  requires 
FmHA  to  establish  a  pennanent  system 
of  standardized  records  of  requests 
made  by  or  to  FmR.\  for  disclosure  of 
Federal  tax  returns  or  return 
information.  These  records  must  be 
maintained  for  5  years.  Each  FmHA 
office  which  receives  Federal  tax 
information  will  establish  a  record  that 
includes  the  following: 

(1)  The  date  the  request  was  made. 

(2)  Who  made  the  request. 

(3)  The  reason  for  the  request. 

(4)  What  tax  information  was 
reguested. 

(5)  Was  a  disclosure  made. 

(c)  Minimizing  access  to  Federal  tax 
information.  (1)  To  avoid  inadvertent 
disclosures  to  unauthorized  persons. 
Federal  tax  information  must  be  kept 
separate  from  other  information. 

12)  Each  FmHA  office  will  maintain  a 
separate  file(s)  for  Federal  tax 
information.  The  file(s)  will  be  clearly 
labeled  to  indicate  that  the  file(s) 
contains  Federal  tax  information.  All 
files  containing  Federal  tax  information 
must  be  stored  in  a  locked  cabinet  or 
safe. 

(d)  Magnetic  media.  After  it  has 
served  its  purpose,  magnetic  media 
containing  Federal  tax  data  must  not  be 
made  available  for  reuse  by  other  offices 
or  released  for  destruction  without  first 
being  subjected  to  electromagnetic 
erasing.  The  FmHA  will  completely 
overwrite  all  data  tracks.  If  reuse  is  not 
intended.,  the  tape  should  be  destroyed 
by  cutting  into  lengths  of  18  inches  or 
less,  or  by  burning  to  effect  complete 
incineration.  The  FmHA  will  ensure 
that  all  magnetic  media  used  for  storage 
of  Federal  tax  infonnation  will  comply 
with  Lhe  above  requirements  when  the 
information  is  no  longer  needed. 

(e)  Use  of  contractors.  Disclosure  of 
tax  returns  or  return  information  to 
contractors  is  prohibited  by  tax  laws. 
Federal  tax  information  in  identifiable 
form  will  not  be  released  to  contractors 
by  FmHA.  All  FmHA  offices  which  use 
contractors  will  ensure  that  contract 
employees  do  not  have  access  to  files 
containing  Federal  tax  information  or 
the  area/cabinet  in  which  the  files  are 
stored. 


{f}  (Reserved! 

(g)  Physical  protection  of  field  offices. 
All  field  office  locations  which  receive 
Federal  tax  infonnation  must  be 
structured  so  public  and  non-public 
areas  of  the  office  are  well  defined  as 
follows: 

(1)  Signs  must  be  posted  which  stale 
"FmHA  Authorized  Personnel  Only." 

(2)  Visitors  to  the  office  must  be 
escorted  while  in  the  non- public  areas. 

(3)  All  new  leasing  agreements  must 
incorporate  and  implement  the 
following  excerpts  from  the  Finance 
Office.  Solicitation  for  Offers  for  Small 
Lease  Packages.  These  should  also  be 
implemented  under  the  present  leasing 
agreements,  to  the  e.xtent  practical. 

(i)  All  exterior  walls  and  walls  which 
border  public  access  or  other  agency 
space  must  be  slab-to-slab  construction. 

(ii)  All  doors  which  border  public 
access  or  exterior  of  the  building  or 
other  agency  space  shall,  at  a  minimum, 
be  constructed  of  solid  core  wood.  They 
shall  have  the  hinges  installed  or 
modified  so  that  the  pins  of  the  hinges 
cannot  be  removed  when  the  door  is  in 
the  closed  position. 

(iii)  All  locking  devices  on  doors 
shall,  at  a  minimum,  be  a  five-pin 
tumbler  lockset  with  a  deadlatch  or 
deadbolt  feature.  Doors  must  have  an 
auxiliary  deadbolt  locking  device  which 
is  capable  of  a  1-inch  throw  of  the  bolt 
into  a  fully  encased  strike  box.  All  wood 
doors  must  be  reinforced  around  the 
locking  device. 

(h)  Need  and  use.  The  FmHA  receives 
Federal  tax  information  for  use  in  the 
IRS  offset  program  as  stated  in 
§  1951.121  of  this  subpart.  The  FmHA 
will  not  use  the  information  received  for 
any  purposes  outside  of  the  offset 
program. 

{u  Disposal  of  tax  information  upon 
completion  of  use.  Federal  tax 
information  must  never  be  released  to 
private  contractors  for  unsupervised 
destruction.  Destruction  of  the 
information  must  be  witnessed  by  an 
FmHA  employee  in  a  majiner  to 
safeguard  the  information  from 
unauthorized  disclosure.  All  Fmll.^ 
offices  will  mail  Federal  tax  information 
which  is  no  longer  needed  to  the 
Operational  Security  Staff.  Finance 
Office,  mail  code  FC-35B,  for 
destruclion.  Label  the  package  "Open 
By  Addressee  Only,"  but  do  not  label 
that  it  contains  IRS  information. 

(j)  Identification  of  Federal  tax 
infonnation.  The  following  reports 
contain  Federal  tax  information  and 
must  be  afforded  the  protections 
outlined  in  this  section. 

(1)  Form  FmHA  389-764,  "Weekly 
Offset  Report  (Cash  Collections)  IRS 
Offset,"  Report  Code:  222-C. 


(2)  Form  FmHA  389-763.  "Weekly 
Claims  Report  IRS  Offset,"  Report  Code: 
222-D. 

Dated:  November  20  1993 
Bob ).  Nash. 

Under  Secretary,  Small  Community  and  Rural 
Development. 
|FR  Doc.  94-10219  Filed  4-29-94;  8:45  am] 
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Food  Safety  and  Inspection  Service 

9  CFR  Part  331 
[Docket  No.  e3-<K>8E] 
RIN  0583-AB68 

Poultry  Products  Produced  by 
Mechanical  Oeboning  and  Products  in 
Which  Such  Poultry  Products  Are 
Used 

AGENCY:  Food  Safety  and  Inspection 

Ser\ice.  USDA. 

ACTION:  Advance  notice  of  proposed 

rulemaking;  extension  of  comment 

period. 

SUMMARY:  On  March  3.  1994.  the  Food 
Safety  and  Inspection  Service  (FSIS) 
published  an  advance  notice  of 
proposed  rulemaking  (ANPR) 
announcing  its  intent  to  pursue  the 
development  of  amendments  to  the 
Federal  poultry  products  inspection 
regulations  to  define  and  standardize,  or 
establish  other  requirements  for  poultrj' 
products  produced  by  mechanical 
deboning.  including  possible  provisions 
for  the  composition,  characteristics,  and 
u.se  of  such  products,  and  requirements 
for  manufacturing  and  labeling  such 
products.  FSIS  has  received  requests  to 
extend  the  comment  period  so  that 
additional  data  and  information  can  be 
provided.  FSIS  has  determined  that  the 
requests  should  be  granted  and. 
therefore,  is  extending  the  comment 
period  for  30  days. 

DATES:  Comments  must  be  received  on 
or  before  June  1,  1994. 
ADDRESSES:  Written  comments  to: 
Policy  Office.  Attn:  Diane  Moore.  FSIS 
Hearing  Clerk,  room  3171,  South 
Building.  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250.  Oral  comments 
should  be  directed  to  Mr.  John  W. 
McCutcheon.  (202)  720-2709. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  W.  McCutcheon,  Deputy 
Administrator,  Regulatory  Programs. 
Food  Safety  and  Inspection  Service. 
U.S.  Department  of  Agriculture. 
Washington.  DC  20250.  Area  Code  (202) 
720-2709. 

SUPPLEMENTARY  INFORMATION:  On  June 
15.  1993.  FSIS  published  in  the  Federal 
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Register  an  advance  notice  of  proposed 
ni  ^making  (ANPR)  (58  F'R  33040) 
so  ijciting  comments,  information, 
scientific  data,  and  recommendations 
re{irding  its  consideration  of  the  need 
labeling  of  poultry  product  produced 
liechanical  deboning  and  prodiids 
khich  such  poultry  product  is  used. 
S  received  2.744  comments  in 
res  ionse  to  the  ANPR.  most  of  which 
vvtije  general  reactions  to  the  labeling 
issues.  The  Agency  also  issued  on 
March  3.  1994.  an  ANPR  (59  FR  10230) 
announcing  its  intenl  to  pursue  the 
dejeiopment  of  amendments  to  the 
Feoeral  poultry  produds  inspedion 
regulations  to  define  and  standardize,  or 
establish  other  requirements  for  poultry 
prdducts  produced  by  mechanical 
deboning.  including  possible  provisions 
for  the  composition,  tiiaracteristics.  and 
use,  and  requirements  for 
manufacturing  and  labeling  such 
products. 

The  ANPR  provided  an  in-depth 
discussion  on  the  labeling  of 
mechanically  deboned  poultry,  as  well 
as  other  issues  related  to  boneless 
poultry  product  produced  by 
mechanical  deboning  and  expressed  the 
Agency's  tentative  positions  regarding 
theise  issues.  The  ANPR  stated  that  FSIS 
wa$  considering,  among  other  things, 
that  certain  poultry  products  produced 
by  rnechanical  deboning.  i.e..  those  with 
greater  than  0.6  percent  bone  solids 
content,  but  no  more  than  1  percent 
bone  solids  content,  be  separately 
identified  on  the  labels  of  products  in 
which  they  are  used  as  ingredients  by  a 
distinri  name.  ALso.  the  ANPR  stated 
that  FSIS  was  considering,  among  other 
things,  that  some  boneless  poultry 
products  derived  from  mechanical 
deboning  machiner>\  i.e..  those  with  0.6 
percent  or  less  bone  solids,  be  identified 
on  the  label  of  products  in  which  they 
are  used  as  poultry  or  poultry  meat.  e.g.. 
"chicken"  and  "turkey  meat."  FSIS's 
intpnt  in  issuing  the  March  1994  ANPR 
vva4  to  ascertain  the  information  and 
dati  necessary  to  solidify  its  position  on 
the  labeling,  use.  and  production  of 
poultry  products  produced  by 
mechanical  deboning  in  order  to  help 
theiregulation  development  process. 
Literested  persons  were  given  until 
May  2.  1994.  in  which  to  comment  on 
the  ANPR.  FSIS  has  received  requests 
from  several  meat  and  poultry 
manufacturers  and  trade  associations  to 
extend  the  comment  period  to  allow 
additional  time  for  data  to  be  gathered 
and  submitted.  FSIS  recognizes  that  the 
ANPR  solicited  infonnation  on  a 
number  of  new  concepts;  e.g.,  labeling 
of  products  with  greater  than  0.6 
percent  bone  solids  content.  It  is 
important  to  the  Agency  to  get 


substantive  data  on  these  concepts  as 
the  Agency  further  develops  its  policy 
position.  FSIS  is  interested  in  receiving 
this  data  and  is.  therefore,  extending  the 
comment  period  for  30  days. 

Done  at  Washingtyii.  DC  on  April  2ft. 
1994. 

XViliiam  ).  Hudnall. 

Acting  Administrator.  Food  Safety  and 
lni,pection  Senice 

IFR  Doc.  94-10497  Filed  4-29-94;  8:45  ami 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  335 
RIN  3064-AB32 

Securities  of  Nonmember  Insured 
Banks 

AGENCr:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTIOH:  Proposed  Rule. 

SUMMARY:  The  Federa  1  Deposit 
Insurance  Corporation  (FDIC)  is 
proposing  amendments  to  its  securities 
disclosure  regulations.  The  proposed 
regulations  relate  to  registration  and 
reporting  requirements  for  non-member 
insured  banks  with  securities  registered 
under  section  12  of  the  Securities 
Exchange  Act  of  1934  (Exchnm^e  Ad  or 
Act). 

Section  12(i)  of  the  Exchange  Act 
requires  that  the  FDIC  issue  regulations 
substantially  similar  to  those  of  the 
Securities  and  Exchange  Commission 
(SEC)  or  publish  its  reasons  for  not 
doing  so.  The  proposed  amendments  are 
intended  to  comply  with  section  12(i) 
and  to  update  the  regulations.  The  SEC 
has  amended  its  Exchange  Ad 
regulations,  relating  to  Small  Business 
Initiatives.  Executive  Compen.sation 
Disclosure,  and  Regulation  of 
Communications  Among  Shareholders. 
The  FDIC  is  proposing  to  amend  its 
Exchange  Ad  regulations  to  incorporate, 
in  substance,  the  SEC  changes  noted 
above. 

In  conjunction  with  this  proposed 
rule,  the  FDIC  also  seeks  written 
comments  from  interested  persons 
relative  to  the  following:  Should  the 
FDIC  consider  proposing  a  rpvi.sion  to 
its  securities  disclosure  regulation,  to 
incorporate  by  cross-reference  the 
comparable  rules  of  the  SEC.  rather  than 
continue  to  maintain  the  separate  but 
substantially  similar  body  of  rules  as  is 
done  presently? 

DATES:  Written  comments  must  be 
received  by  the  FDIC  on  or  before  |ulv 
1.  1994. 


ADDRESSES:  Written  comments  shall  be 
addressed  to  the  Office  of  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street  NW.. 
Washington.  DC  20429.  Comments  may 
be  hand-delivered  to  Room  F-400.  1776 
F  Street  NW.,  Washington,  DC  on 
business  days  between  8:30  a.m.  and  5 
p.m.  (FAX  number:  (202)  C98-3838). 
Comments  will  be  available  for 
inspedion  in  room  7118.  550  17th 
Street  NW..  Washington.  DC  between  9 
a.m.  and  4:30  p.m.  on  business  days. 
FOR  FURTHER  INFORMATION  CONTACT:  M. 
Eric  Dohm.  Staff  Arxountant.  Division 
of  Supervision  (202-898-8921)  or 
Gerald  J.  Ger\ino.  Senior  .Attorney. 
Legal  Division  (202-898-3723).  Federal 
Deposit  Insurance  Corporation.  550  17th 
Street  NW..  Washington.  DC  20429. 

SUPPI.EMENTARY  INFORMATION: 

Background 

Section  12(i)  of  the  Exchange  At.l 
grants  authority  to  the  FDIC  to 
promulgate  regulations  applicable  to  the 
securities  of  insured  banks  (including 
foreign  banks  having  an  insured  branch) 
which  are  neither  members  of  the 
Federal  Reserve  System  nor  District 
banks  (Nonmember  Banks).  These 
regulations  must  be  substantially  similar 
to  the  SEC's  regulations  under  setlions 
12  (securities  registration).  13  (periodic 
reporting).  14(a)  (proxies  and  proxy 
solicitation).  14(c)  (information 
statements).  14(d)  (tender  offers).  14(f) 
(arrangements  for  changes  in  diredors). 
and  16  (beneficial  ownership  and 
reporting)  of  the  Exchange  Ad.  Section 
12(i)  does  not  require  the  FDIC  to 
promulgate  substantially  similar 
n.'gulations  in  the  event  that  the  FDIC 
finds  that  implementation  of  such 
regulation  is  not  necessary  or 
app.'opriate  in  the  public  inttrcst  or  for 
protection  of  investors  and  the  FDIC 
publishes  such  findings  with  detailed 
reasons  therefor  in  the  Federal  Register. 
This  proposed  amtmdment  is  intended 
to  salisfy  that  requirement. 

Amendments  to  Part  335 

A.  Small  Business  Initiatives 

Recognizing  that  smaller  banks  are 
disproportionately  affected  by 
complexities  in  the  disclosure 
requirements  of  banks  registered  under 
section  12  of  the  Exchange  Act.  the 
FT)IC  is  proposing  to  amend  its 
regulations  by  permitting  "small 
business  issuers"  (as  defined  under  the 
SEC's  E.xchange  Act  rules)  to  provide 
financial  and  other  item  disclosure  in 
conformance  with  Regulation  S-B  of  the 
Securities  and  Exchange  Commission 
(17  CFR  part  228)  in  lieu  of  certain 
disclosure  requirements  in  fTlIC  Forms 
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F-l.  F-2,  F-^.  F-5.  F-5A  and  the 
annual  report  to  security  holders.  The 
definition  of '"small  business  issuer", 
generally  includes  banks  with  annual 
revenues  of  less  than  $25  million, 
whose  voting  stock  does  not  have  a 
public  float  of  S25  million  or  more. 

For  additional  information  and 
discussion,  reference  is  made  to  the 
preamble  contained  in  "Small  Business 
Initiatives".  SEC  Release  No.  34-30968, 

57  FR  36442  (August  13,  1992);  and  in 
"Additional  Small  Business  Initiatives", 
SEC  Release  No.  34-32231,  58  FR  26509 
(May  4.  1993). 

B.  Executive  Compensation  Disclosure 

The  SEC's  regulations,  as  would  be 
referenced  by  the  FDIC's  Exchange  Act 
rules,  require  disclosure  of  the 
compensation  of  the  chief  executive 
officer  (CEO)  regardless  of  the  amount  of 
compensation,  and  the  four  most  highly 
compensated  senior  executive  officers, 
excluding  the  CEO.  who  earn  more  than 
$100,000  per  year  in  salary  and  bonus. 
Additionally,  the  regulations  require  a 
comprehensive  three  year  compensation 
table,  a  table  which  discloses  awards 
granted  pursuant  to  long  term  incentive 
plans,  and  two  disclosure  tables  relative 
to  options  and  stock  appreciation  rights. 
The  SEC's  regulations  also  reouire: 

(a)  Di,sclosure  of  all  forms  of  director 
compensation,  employment  contracts 
and  termination  agreements  which 
require  payments  in  excess  of  $100,000; 

(d)  a  compensation  committee  report 
to  shareholders  which  details 
compensation  policies  and  the  basis  for 
the  CEO's  compensation  for  the  last 
fiscal  year; 

(c)  Proxy  statement  disclosure  of  the 
existence  of  certain  relationships 
between  directors  and  the  bank  if 
specific  circumstances  exist;  and 

(d)  A  graphical  chart,  which 
illustrates  for  the  previous  five  years, 
the  cumulative  total  return  to 
shareholders,  of  stock  appreciation  and 
dividends. 

For  additional  information  and 
discussion,  reference  is  made  to  the 
preamble  contained  in  "Executive 
Compensation  Disclosure".  SEC  Release 
No.  341-31327,  57  FR  48125  (October  21. 
1992);  in  "Executive  Compensation 
Disclosure",  SEC  Release  No.  34-32723. 

58  FR  42882  (August  12.  1993):  and  in 
"Executive  Compensation  Disclosure". 
SEC  Release  No.  34-33229,  58  FR  63010 
(November  29.  1993). 

C.  Regulation  of  Communications 
Among  Shareholders 

The  proposed  amendments  to  the 
proxy  rules  and  other  related  provisions 
would  generally  improve  the 
effectiveness  of  the  proxy-voting  process 


and  its  effect  on  corporate  governance  of 
nonmember  insured  banks  subject  to 
part  335.  These  proposed  amendments 
are  the  result  of  an  effort  to  eliminate 
from  the  FDIC  proxy  rules,  any 
unnecessary  regulatory  impediments  to 
communication  among  shareholders 
and  othere  and  to  the  effective  use  of 
shareholder  voting  rights.  Accordingly, 
the  FDIC  proposes  to  revise  its  rules 
relative  to  the  solicitation  of  proxy 
authority  to  allow  management  and 
other  persons  seeking  proxy  authority  to 
get  their  case  to  the  shareholders  in  a 
more  efficient  and  effective  manner.  The 
FDIC  has  determined  that  modifications 
in  the  current  rules  are  desirable  to 
achieve  the  purposes  .set  forth  in  the 
Exchange  Act. 

The  FDIC  proposes  to  eliminate  Form 
F-6 — Form  for  Statement  in  Election 
Contests  (§  335.221)  and  also  proposes 
to  adopt  new  Form  F-6A — Notice  of 
Exempt  Solicitation  (§  335.222). 
Disclosures  relative  to  each  participant 
in  an  election  contest,  which  were 
previously  provided  on  Forms  F-6,  are 
now  required  to  be  includtjd  on  Form  F- 
.5 — Form  for  Proxy  Statement 
(§  335.212).  Form  F-6A  requirements 
would  apply  to  large  shareholders  who 
are  disinterested  in  the  subject  matter  of 
a  shareholder  vote  and  who  are 
engaging  in  certain  solicitations  which 
are  exempt  from  the  regulatory 
requirements  of  the  proxy  rules. 

It  should  also  be  noted  that  the  FDIC 
retains  its  existing  rules  which  generally 
require  the  filing  of  preliminary  proxy 
material  and  preliminary  information 
statements  with  the  FDIC  for  staff 
review  and  comment,  prior  to 
distribution  of  the  definitive  materials. 
The  FDIC  proposes  to  amend  its  rules 
however,  to  require  that  preliminary 
materials  be  deemed  immediately 
available  for  public  inspettion  upon 
filing,  unless  confidential  treatment  is 
obtained  pursuant  to  §  335.204(f)(2). 

The  proposed  amendments,  if 
adopted,  will  make  the  FDIC's  proxy 
and  related  disclosure  rules 
substantially  similar  to  the  SEC's 
recently  amended  comparable  rules. 
Prior  to  amendment  of  its  rules,  the  SEC 
conducted  an  extensive  three-year 
examination  focused  on  the  role  of  its 
former  proxy  and  disclosure  rules  in 
impeding  shareholder  communication 
and  participation.  As  a  result  of  its 
examination,  the  SEC  concluded  that 
the  demonstrated  effect  of  its  rules  as 
previously  written  was  contrary  to 
Congress's  intent  that  the  rules  assure 
fair,  and  effective  shareholder  suffrage. 
For  additional  information  and 
di.scussion.  reference  is  made  to  the 
preamble  contained  in  "Regulation  of 
Communications  Among  Shareholders". 


SEC  Rel.  No.  34-31326.  57  FR  48276 
(October  22,  1992). 

D.  Other 

As  described  previously,  the  FDIC 
proposes  to  eliminate  Form  F-6 — Form 
For  Statement  In  Election  Contests 
{§  335.221)  and  also  propo.ses  to  adopt 
new  Form  F-6A — Notice  Of  Exempt 
Solicitation  (§335.222).  In  addition, 
several  tedmical  amendments  are 
proposed  to  correct  various  errors  which 
appear  in  the  Code  of  Federal 
Regulations. 

Request  for  Public  Comment 

The  Board  hereby  requests  comment 
on  all  aspects  of  the  proposed  rule, 
particularly  those  specifically 
mentioned  above.  In  conjunction  with 
this  proposed  rule,  the  FDIC  also  seeks 
written  comments  relative  to  the 
following:  Should  the  FDIC  consider 
proposing  a  revision  to  Part  335.  to 
incorporate  by  cross-reference  the 
comparable  rules  of  the  SEC.  rather  than 
continue  to  maintain  the  separate  but 
substantially  similar  body  of  rules 
contained  in  Part  335  as  is  done 
presently?  Interested  persons  are  asked 
to  address:  (1)  the  benefits  and 
disadvantages  of  cross-referencing  as  a 
method  for  assuring  substantial 
similarity  between  the  FDIC's  and  the 
SEC's  regulations;  (2)  the  potential  cost 
savings  or  cost  burden  of  cross- 
referencing;  (3)  whether  the  FDIC 
should  continue  to  review  preliminary 
proxy  materials  and  information 
statements;  and  (4)  any  other  issues 
regarding  a  cros.s-referencing  proposal 
which  commenters  believe  pertinent. 
Written  comments  are  invited  to  be 
submitted  during  a  60-day  comment 
period. 

Regulatory  Flexibility  Act 

The  Board  hereby  certifies  that  the 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.)'. 
Therefore,  the  provisions  of  that  Act 
relating  to  an  initial  and  final  regulatory 
flexibility  analysis  (5  U.S.C.  603  and 
604)  do  not  apply.  This  proposed  rule 
would  not  impose  significant  burdens 
on  depository  institutions  of  any  size 
and  would  not  have  the  type  of  impact 
addressed  by  the  Act. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  proposed  rule  has 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
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et  i  (  q.).  Comments  on  the  accuracy  of 
the   )urden  estimate,  and  sugj;estions  for 
rec  ;ic;ng  the  burden,  sliouid  be  directed 
to  1  he  Office  of  Management  and 
Bii :  get.  Paperwork  Reddction  Project 
(3C  44-0030).  Washington.  DC  20503. 
u  ii  h  copies  of  such  comments  to  Steven 
F.  Hanft,  Office  of  t.he  Executive 
Se<:^tary.  room  F-400.  550  17th  Street. 
N\'  1  Washington.  DC  20429. 

Tfie  revisions  to  the  collection  of 
inf  3^iation  in  this  proposed  rule  are 
foiijd  in  §335.102.  §  335.201,  §335.202. 
§  3  J$.203.  §  335.204,  §  335.205. 
§  3  jfe.207.  §  335.210.  §  335.212. 
§  3  ffi.213,  §  335.214.  §  335.220. 
§  335.221,  §  333.222,  §  335.301. 
§  3S5.309a.  §  335.310,  §  335.312. 
§  3  55.321.  §  335.330,  §  335.331.  and 
§3  56.622.  The  most  significnnt  of  these 
revisions  relate  to  executive 
cor-jpensation  disclosure,  small 
business  initiatives,  and 
coi|imunications  among  shareholders. 
The  proposed  rules  remove  §335.221. 
eliminating  Form  F-G — Form  For 
Statement  hi  Election  Contests.  The 
presvious  disclosure  requirements  of  the 
Fomn  F-6  are  now  included  in  Form  F- 
5  (§335.212).  The  requirement  to  file 
Form  F-6  A— Notice  Of  Exempt 
Solicitation  (§  335.222).  is  also  added.  It 
is  estimated  that,  relative  to  the 
proposed  rule,  the  aggregate  effect  of  all 
changes  in  burden  is  de  minimus  and 
thai  the  changes  counterbalance  each 
Oiher. 

The  total  estimated  reporting  burden 
for  all  collections  of  information  in  this 
proiposed  regulation  is  summarized  as 
folidws: 

Number  of  Respondents:  4,368. 

Number  of  Responses  Per 
Re.spondent:  1.42. 

Total  Annua!  Responses:  6,214. 

Hours  Per  Response:  8.89. 

Total  Annual  Burden  Hours:  55,276. 

Cost  BeneGt  Analysis 

These  proposed  amendments  will 
significantly  reduce  the  costs  and 
burdens  that  have  been  imposed  on 
"small  business  issuers",  those  who 
wish  to  communicate  with 
shareholders,  and  others  regarding 
maihegement  perfonnance  and  matters 
submitted  -to  a  shareholder  vote.  Costs 
will  also  be  reduced  by  the  changes  to 
the  proxy  statement  delivery 
reqiiiirements.  The  proposed 
amendments  should  resuh  in  cash  and 
manpower  savings  for  "small  business 
issuers"  and  all  those  who  would  no 
longer  be  required  to  prepare  and  file 
proxy  materials  with  the  FDIC  pursuant 
to  the  proposed  exemptions  for 
soliptations  not  seeking  proxy 
authority.  Even  those  who  would  be 
required  to  submit  a  Notice  of  Exempt 


Solicitation  (new  Form  F-6A)  would 
have  a  significantly  reduced  compliance 
burden.  The  proposed  amendments  to 
the  shareholder  list  provisions  should 
not  change  substantially  the  costs  or 
burdens  to  either  the  bank  registrant  or 
the  requesting  party.  While  some 
additional  disclosure  will  be  required 
relative  to  executive  compensation, 
stock  performance,  and  tabulation 
procedures  and  voting  results,  the 
overall  cost  resulting  from  these  changes 
to  banks  should  be  minimal  and  is 
outweighed  in  any  event  by  the  benefits 
to  shareholders  and  investors  at  large 
resulting  from  the  enha.nced 
information. 

Statutory  Basis 

The  proposed  amendments  to  the 
FDIC's  rules  under  sections  12.  13. 
14(a).  14(c).  14(d).  14(f)  and  16  of  the 
Exchange  Act.  are  being  adopted  by  the 
FDIC  pursuant  to  Exchange  Act  section 
12(i). 

List  of  Subjects  in  12  CFR  Part  335 

Accounting.  Banks,  banking. 
Confidential  business  information. 
Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Proposed  Rules 

In  accordance  with  the  foregoing,  part 
335  ofchapter  III  of  title  12  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  335— SECURITIES  OF 
NONMEMBER  INSURED  BANKS 

1.  The  authority  citation  for  part  335 
continues  to  read  as  follows: 

Authority:  Sec.  12{i)  of  the  Securities 
Exchange  Act  of  1934,  as  amended  (15  U.S.C. 

78/(i)). 

2.  Section  335.102  is  amended  by 
revising  the  first  sentence  of  paragraph 
(y);  by  rt^designating  paragraphs  (oo). 
(pp),  (qq),  (rr)  and  (ss)  as  paragraphs 
(pp),  (qq).  (rr).  (ss)  and  (tt);  by  adding  a 
new  paragraph  (oo):  and  by  republishing 
newly  designated  paragraph  (pp) 
introductory  text  and  revising  newly 
de.'iignated  paragraph  {pp)(3)  to  read  as 
follows: 

§335.102    Definitions. 
•         •         •         •         • 

(y)  The  term  officer  or  principal 
officer  or  executive  officer  means 
Chairman  of  the  Board  of  Directors.  Vice 
Chairman  of  the  Board.  Chairman  of  the 
E.xe<  utive  Committee.  President.  Vice 
President  (except  as  indicated  in  the 
next  sentence).  Cashier.  Treasurer. 
Secretary.  Comptroller,  and  any  other 
person  who  participates  in  major 


policymaking  functions  of  the  bank. 


(oo)  The  term  Small  Business  Issuer 
shall  be  defined  in  the  same  manner  as 
currently  defined  in  17  CFR  240.12b-2. 

(pp)  The  terms  so//c;r  and  solicitation 
mean: 

*  •        •        *        ■ 

(3)  The  furnishing  of  a  form  of  proxy 
or  other  communication  to  security 
holders  under  circumstances  reasonably 
calculated  to  ree^ult  in  the  procurement, 
withholding,  or  revocation  of  a  proxy. 
The  terms  do  not  apply,  however,  to: 

(i)  The  furnishing  of  a  form  of  proxy 
to  a  security  holder  upon  the 
unsolicited  request  of  such  security 
holder. 

(ii)  Tlie  performance  by  the  bank  of 
acts  required  by  §  335.210; 

(iii)  The  performance  by  any  person  of 
ministerial  acts  on  behalf  of  a  person 
soliciting  a  proxy;  or 

(iv)  A  communication  by  a  security 
holder  who  does  not  otherwise  engage 
in  a  proxy  solicitation  (other  than  a 
solicitation  exempt  under  §  335.202) 
stating  how  the  security  holder  intends 
to  vote  and  the  reasons  therefor, 
provided  that  the  communication: 

(A)  Is  made  by  means«f  speeches  in 
public  foQjms.  press  releases,  published 
or  broadcast  opinions,  statements,  or 
advertisements  appearing  in  a  broadca.st 
media,  or  newspaper,  magazine  or  other 
bona  fide  publication  disseminated  on  a 
regular  basis; 

(B)  Is  directed  to  persons  to  whom  the 
.security  holder  owes  a  fiduciary  duty  in 
connection  with  the  voting  of  .securities 
of  a  bank  held  by  the  security  holder;  or 

(C)  Is  made  in  nrspo.n.se  to  unsolicited 
requests  for  additional  infonnation  with 
respect  to  a  prior  communication  by  the 
security  holder  m.ade  pursuant  to  this 
paragraph  (pp)(3)(!v). 

•  •        •        •        • 

3.  Section  335.201  is  amended  by 
revising  the  reference  "(See  12  CFR 
335.102(gg)  and  (oo))"  in  paragraph  (a) 
to  read  "(See  §  335.102(gg)  and  (pp))"; 
and  adding  paragraph  (d)  to  read  as 
follows: 

§  335.201     Requirement  of  statement 

***** 

(d)  The  provisions  of  paragraph  (a)  of 
this  section  shall  not  apply  to  a 
communication  made  by  means  of 
speeches  in  public  forums,  press 
releases,  published  or  broadcast 
opinions,  statements,  or  advertisements 
appearing  in  a  broadcast  media, 
newspaper,  magazine  or  other  bona  fide 
publication  disseminated  on  a  regular 
basis,  provided  that: 

(1)  No  form  of  proxy,  consent  or 
authorization  or  means  to  e.xecute  the 
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same  is  provided  to  a  security  holder  in 
connection  with  the  communication; 
and 

(2)  At  the  time  the  communication  is 
made,  a  definitive  proxy  statement  is  on 
file  with  the  FDIC  pursuant  to 
§  335.204(c). 

4.  Section  335.202  is  amended  by 
revising  the  introductory  text;  adding 
new  paragraph  (0;  and  removing  the 
Note  at  the  end  of  the  section  to  read  as 
follows: 

§335.202    Exceptions. 

The  requirements  of  this  subpart 
(except  §§  335.204(1).  335.206,  and 
335  210)  shall  not  applv  to  the 
following: 

***** 

(0  Any  solicitation  by  or  on  behalf  of 
any  person  who  does  not,  at  any  time 
during  .such  solicitation,  seek  directly  or 
indirectly,  either  on  its  own  or  another's 
behalf,  the  power  to  act  as  proxy  for  a 
security  holder  and  does  not  furnish  or 
otherwise  request,  or  act  on  behalf  of  a 
person  who  furnishes  or  requests,  a 
form  of  rt:vot:afion,  abstention,  consent 
or  autho.-ization.  Provided,  however, 
that  the  exe.mption  set  forth  in  this 
paragi-aph  shall  not  apply  to: 

(1)  The  bank  or  an  affiliate  or 
associate  of  the  bank  (other  than  an 
officer  or  director  or  any  perso'n  .serving 
in  a  similar  capacity); 

(2)  An  ohficer  or  director  of  the  bank 
or  any  person  servmg  in  a  similar 
capacity  engaging  in  a  solicitation 
financed  directly  or  indirectly  by  the 
bank; 

(3)  An  officer,  director,  affiliate  or 
associate  of  a  person  that  is  ineligible  to 
rely  on  the  exemption  set  forth  in  this 
paragraph  (other  than  persons  specified 
in  paragraph  (b)(l)(i)  of  this  section),  or 
any  person  serving  in  a  similar  capacity; 

(4)  Any  nominee  for  whose  election  as 
a  director  proxies  are  .solicited; 

(5)  Any  person  soliciting  in 
opposition  to  a  merger,  recapitalization, 
reorganization,  sale  of  assets  or  other 
extraordinary  transaction  recommended 
or  approved  by  the  board  of  directors  of 
the  bank  who  is  proposing  or  intends  to 
propose  an  alternative  transaction  to 
which  such  person  or  one  of  its  affiliates 
is  a  party; 

(6j  Any  person  who  is  required  to 
xeport  beneficial  ownership  of  the 
bank's  equity  securities  on  a  Form  F-11 
(§335.407),  unless  such  person  has  filed 
a  Form  F-11  and  has  not  disclosed 
pursuant  to  Item  4  thereto  an  intent,  or 
reser^'ed  the  right,  to  engage  in  a  control 
transaction,  or  any  contested  solicitation 
for  the  election  of  directors; 

(7)  Any  person  who  receives 
compensation  from  an  ineligible  person 
directly  related  to  the  solicitation  of 


proxies,  other  than  pursuant  to 
§  335.203(c); 

(8)  Any  person  who,  because  of  a 
substantial  interest  in  the  subject  matter 
of  the  solicitation,  is  likely  to  receive  a 
benefit  from  a  successful  solicitation 
that  would  not  be  shared  pro  rata  by  all 
other  holders  of  the  sam.e  class  of 
securities,  other  than  a  benefit  arising 
from  the  person's  employment  with  the 
bank:  and 

(9)  Any  person  acting  on  behalf  of  any 
of  the  foregoing  in  paragraphs  (f)(1) 
through  (8)  of  this  section. 

5.  Section  335.203  is  amended  by 
adding  a  "Note  to  Small  Business 
Issuers"  following  the  introductory  text 
of  paragraph  (a);  and  removing 
paragraph  (c)  and  Inst.-uctions  1.  2  and 
3  following  paragraph  (c)  to  Tt-ad  as 
follows: 

§  335.203    Annual  report  to  security 
tiolders  to  accompany  statements. 

(a)*   *   * 

Note  to  Small  Business  Isiiuprs.  A  "small 
tiusiness  issuer",  as  defined  under  17  C.FR 
240.12b-2  has  ihe  option  of  providing 
fmancial  and  other  item  disclosure  in 
confonmanfe  with  Regulation  S-B  of  the 
."^w-u.-itips  and  Exchange  Commission  (17 
CFR  Part  228)  in  lieu  of  the  disclosure 
rpp,uiremcnts  set  forth  by  paragraphs  (.i)(l) 
and  (a)(3)  through  (a)(8)  of  this  section.  If 
there  is  no  comparable  disclosure 
roquiremcnt  in  Regulation  S-B,  a  small 
business  issuer  need  not  provide  the 
information  requested.  The  definition  of 
■'small  business  issuer",  generally  includes 
banks  with  annual  revenues  of  less  than  S25 
million,  whose  voting  stock  does  not  have  a 
public  float  of  $25  million  or  more. 
***** 

6.  Section  335.204  is  amended  by 
revising  paragraph  (0;  revising  tlie 
reference  "§  335.220(e)"  to  read 

"§  335.220(c)"  in  each  place  it  appears 
in  paragraph  (h);  and  adding  new 
paragraph  (1),  to  read  as  follows: 

§  335.204    Material  required  to  be  filed. 

***** 

(0(1)  All  copies  of  preliminary  proxy 
.statements  and  form.s  of  proxy  f^led 
pursuant  to  p)aragraph  (a)  ct  this  section 
shall  be  clearly  marked  "Preliminary 
Copies",  and  shall  be  deemed 
immediately  available  for  public 
in.spection  unless  confidential  trea.'ment 
is  obtained  pursuant  to  paragraph  (f)(2) 
of  this  section. 

(2)  If  action  is  to  be  taken  with  respect 
to  any  matter  specified  in  Item  12  of 
Form  F-5,  alt  copies  of  the  preliminary 
proxy  statement  and  form  of  proxy  filed 
pursuant  to  paragraph  (a)  of  this  section 
shall  be  for  the  information  of  the  FDIC 
only  and  shall  not  be  deemed  available 
for  public  inspection  until  filed  with  the 
FDIC  in  definitive  form,  provided  that: 


(i)  The  proxy  statement  does  not 
relate  to  a  matter  or  proposal  subject  to 
§335.409;  and 

(ii)  The  filed  material  is  marked 
"Confidential.  For  Use  of  the  FDIC 
Only".  In  any  and  all  cases,  such 
material  may  be  disclosed  to  any 
department  or  agency  of  the  United 
States  Government  and  to  the  Congress, 
and  the  FDIC  may  make  such  inquiries 
or  investigation  in  regard  to  the  material 
as  may  be  nece.ssary  for  an  adequate 
review  thereof  by  the  FDIC. 
•         •        *        •        * 

(1)  Solicitations  subject  to  §335.202(0- 
(l)  Any  person  who: 

(i)  Engages  in  a  solicitation  pursuant 
tj  §335.202(0;  and 

(ii)  At  the  commencement  of  that 
.solicitation  owns  beneficially  securities 
of  the  class  which  is  the  subject  of  the 
solicitation  with  a  market  v&lue  of  over 
$5  million,  shall  furnish  or  mail  to  the 
FDIC,  not  later  than  thifee  days  after  the 
date  the  written  solicitation  is  first  sent 
or  given  to  any  security  holder,  three 
copies  of  a  statement  containing  the 
information  specified  in  the  Notice  of 
Exempt  Solicitation  (Form  F-e.^, 
§335.222)  which  statement  shall  attach 
as  an  exhibit  all  written  soliciting 
materials.  Three  copies  of  an 
amendment  to  such  statement  shall  be 
furnished  or  mailed  to  the  FDIC,  in 
connection  with  dissemination  of  any 
additional  communications,  not  later 
than  three  days  after  the  date  the 
additional  material  is  first  sent  or  given 
to  any  se<;urity  holder.  Three  copies  of 
the  Notice  of  Exempt  Proxy  Solicitation 
and  amendments  thereto  shall,  at  the 
same  time  the  materials  are  furnished  or 
mailed  to  the  FDIC,  be  furnished  or 
mailed  to  each  national  securities 
exchange  upon  which  any  class  of 
securities  of  the  bank  is  listed  and 
registered. 

(2)  Notwithstanding  paragraph  (l)(l) 
of  this  section,  no  such  submission  need 
be  made  with  respect  to  oral 
.solicitations  'other  than  with  respect  to 
.scripts  used  in  connection  with  such 
oral  solicitations),  speeches  delivered  in 
a  public  furum,  press  releases, 
published  or  broadcast  opinions, 
statements,  and  advertisements 
appearing  in  a  broadcast  media,  or  a 
newspaper,  magazine  or  other  bona  fide 
publication  disseminated  on  a  regular 
basis. 

7.  Seciion  335.205  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(4)  to 
read  as  follows: 

§  335.205    Solicitation  prior  to  furnishing 
required  proxy  statement 

(a)*   *   * 

(3)  The  identity  of  the  participants  in 
the  solicitation  (as  defined  in 
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Instruction  3  to  Item  3  of  Form  F-5 
(§  335.212))  and  a  description  of  their 
interests  direct  or  indirect,  by  security 
holdings  or  otherwise,  are  set  forth  in 
each  communication  published,  sent  or 
given  to  security  holders  in  connection 
with  the  solicitation;  and 

(4)  A  written  proxy  statement  meeting 
the  requirements  of  this  regulation  is 
sent  or  given  to  security  holders 
solicited  pursuant  to  this  section  at  the 
earliest  practicable  date. 
•        *        *        •        • 

8.  Section  335.207  is  amended  by 
revising  paragraph  (a);  revising  the  first 
sentence  of  paragraph  (b)(1); 
redesignating  paragraph  (d)  introductory 
text  and  paragraphs  (d)(1)  through  (d)(4) 
as  paragraph  (d)(1)  introductory  text  and 
paragraphs  (d)(l)(i)  dirough  (d)(l)(iv); 
republishing  newly  designated 
paragraph  (d)(1)  introductory  text; 
designating  paragraph  (d)  concluding 
text  as  paragraph  (d)(2)  and  revising  if; 
and  adding  a  new  paragraph  (f),  to  read 
as  follows: 

§  335.207    Requirements  as  to  proxy, 
(a)  The  form  of  proxy: 

(1)  Shall  indicate  in  bold-face  type 
whether  or  not  the  proxy  is  solicited  on 
behalf  of  the  bank's  board  of  directors 
or.  if  provided  other  than  by  a  majority 
of  the  board  of  directors,  shall  indicate 
in  bold  face  type  the  identity  of  the 
persons  on  whose  behalf  the  solicitation 
is  made; 

(2)  Shall  provide  a  specifically 
designated  blank  space  for  dating  the 
proxy;  and 

(3)  Shall  identify  clearly  and 
impartially  each  separate  matter 
intended  to  be  acted  upon,  whether  or 
not  related  to  or  conditioned  on  the 
approval  of  other  matters,  and  whether 
proposed  by  the  bank  or  by  security 
holders.  No  reference  need  be  made, 
however,  to  matters  as  to  which 
discretionary  authority  is  conferred 
under  paragraph  (c)  of  this  section^. 

(b)(1)  Means  shall  be  provided  in  the 
form  of  proxy  whereby  the  person 
solicited  is  afforded  an  opportunity  to 
specify  by  boxes  a  choice  between 
approval  or  disapproval  of.  or 
abstention  with  respect  to  each  separate 
matter  referred  to  therein  as  intended  to 
be  acted  upon,  other  than  elections  to 
office.  •  •  • 
•        •        •        •        • 

(d)(lJ  No  proxy  shall  confer  authority: 

(2)  A  person  shall  not  be  deemed  to 
be  a  bona  fide  nominee  and  he  shall  not 
be  named  as  such  unless  he  has 
consented  to  being  named  in  the  proxy 
statement  and  to  serve  if  elected. 
Provided,  however.  That  nothing  in  this 


section  shall  prevent  any  person 
soliciting  in  support  of  nominees  who. 
if  elected,  would  constitute  a  minority 
of  the  board  of  directors,  from  seeking 
authority  to  vote  for  nominees  named  in 
the  bank's  proxy  statement,  so  long  as 
the  soliciting  party: 

(i)  Seeks  authority  to  vote  in  the 
aggregate  for  the  number  of  director 
positions  then  subject  to  election; 

(ii)  Represents  that  it  will  vote  for  all 
the  bank  nominees,  other  than  those 
bank  nominees  specified  by  the 
soliciting  party; 

(iii)  Provides  the  security  holder  an 
opportunity  to  withhold  authority  with 
respect  to  any  other  bank  nominee  by 
writing  the  name  of  that  nominee  on  the 
form  of  proxy;  and 

(iv)  States  on  the  form  of  proxy  and 
in  the  proxy  statement  that  there  is  no 
assurance  that  the  bank's  nominees  will 
serve  if  elet^ed  with  any  of  the  soliciting 
party's  nominees. 
•        •        •        •        • 

(0  No  person  conducting  a  solicitation 
subject  to  this  subpart  B  shall  deliver  a 
form  of  proxy,  consent  or  authorization 
to  any  security  holder  unless  the 
security  holder  concurrently  receives,  or 
has  previously  received,  a  definitive 
proxy  statement  that  has  been  filed 
with,  or  mailed  for  filing  to.  the  FDIC 
pursuant  to  §  335.204(c). 

9.  Section  335.210  is  revised  to  read 
as  follows: 

§  335.21 0    Obligations  of  banks  to  provide 
a  list  of.  or  mall  soliciting  material  to, 
security  holders. 

(a)  If  the  bank  has  made  or  intends  to 
make  a  proxy  solicitation  in  connection 
with  a  security  holder  meeting,  upon 
the  written  request  by  any  record  or 
beneficial  holder  of  securities  of  the 
class  entitled  to  vote  at  the  meeting  to 
provide  a  list  of  security  holders  or  to 
mail  the  requesting  security  holder's 
materials,  regardless  of  whether  the 
request  references  this  section,  the  bank 
shall: 

(1)  Deliver  to  the  requesting  security 
holder  within  five  business  days  after 
receipt  of  the  request: 

(i)  Notification  as  to  whether  the  bank 
has  elected  to  mail  the  security  holder's 
soliciting  materials  or  provide  a  security 
holder  fist  if  the  election  under 
paragraph  (b)  of  this  section  is  to  be 
made  by  the  bank; 

(ii)  A  statement  of  the  approximate 
number  of  record  holders  and  beneficial 
holders,  separated  by  type  of  holder  and 
class,  owning  securities  in  the  same 
class  or  classes  as  holders  which  have 
been  or  are  to  be  solicited  on 
management's  behalf,  or  any  more 
limited  group  of  such  holders 
designated  by  the  security  holder  if 


available  or  retrievable  under  the  bank's 
or  its  transfer  agent's  security  holder 
data  systems;  and 

(iii)  The  estimated  cost  of  mailing  a 
proxy  statement,  form  of  proxy  or  other 
communication  to  such  holders, 
including  to  the  extent  known  or 
reasonably  available,  the  estimated  costs 
of  any  bank,  broker,  and  similar  person 
through  whom  the  bank  has  solicited  or 
intends  to  solicit  beneficial  owners  in 
connection  with  the  security  holder 
meeting  or  action; 

(2)  Perform  the  acts  set  forth  in  either 
paragraphs  (a)(2)(i)  or  (a)(2)(ii)  of  this 
section,  at  the  bank's  or  requesting 
security  holder's  option,  as  specified  in 
paragraph  (b)  of  this  section: 

(i)  Mail  copies  of  any  proxy  statement, 
form  of  proxy  or  other  soliciting 
material  furnished  by  the  security 
holder  to  the  record  holders,  including 
banks,  brokers,  and  similar  entities, 
designated  by  the  security  holder.  A 
sufficient  number  of  copies  must  be 
mailed  to  the  banks,  brokers  and  similar 
entities  for  distribution  to  all  beneficial 
owners  designated  by  the  security 
holder.  The  bank  shall  mail  the  security 
holder  material  with  reasonable 
promptness  after  tender  of  the  material 
to  be  mailed,  envelopes  or  other 
containers  therefor,  postage  or  payment 
for  postage  and  other  reasonable 
expenses  of  effecting  such  mailing.  The 
bank  shall  not  be  responsible  for  the 
content  of  the  material;  or 

(ii)  Deliver  the  following  information 
to  the  requesting  security  holder  within 
five  business  days  of  receipt  of  the 
request:  A  reasonably  current  list  of  the 
names,  addresses  and  security  positions 
of  the  record  holders,  including  banks, 
brokers  and  similar  entities,  holding 
securities  in  the  same  class  or  classes  as 
holders  which  have  been  or  are  to  be 
solicited  on  management's  behalf,  or 
any  more  limited  group  of  such  holders 
designated  by  the  security  holder  if 
available  or  retrievable  under  the  bank's 
or  its  transfer  agent's  security  holder 
data  systems;  the  most  recent  list  of 
names,  addresses  and  security  positions 
of  beneficial  owmers  as  specified  in 
§  335.214(b),  in  the  possession,  or  which 
subsequently  comes  into  the  possession, 
of  the  bank.  All  security  holder  list 
information  shall  be  in  the  form 
requested  by  the  security  holder  to  the 
extent  that  such  form  is  available  to  the 
bank  without  undue  burden  or  expense. 
The  bank  shall  furnish  the  security 
holder  with  updated  record  holder 
information  on  a  daily  basis  or.  if  not 
available  on  a  daily  basis,  at  the  shortest 
reasonable  intervals,  provided,  however, 
the  bank  need  not  provide  beneficial  or 
record  holder  information  more  current 
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than  the  record  date  for  the  meeting  or 
ection. 

(b)  If  the  baiik  is  soliciting  or  intends 
to  solicit  with  respect  to  a  proposal  that 
is  subject  to  §  335.409,  the  requesting 
security  holder  shall  have  the  option  set 
forth  in  paragraph  (a)(2)  of  this  section. 
With  respect  to  all  other  requests 
pursuant  tathis  section,  the  bank  shall 
have  the  option  to  either  mail  the 
security  holder's  material  or  furnish  the 
security  holder  list  as  set  forth  in 
paragraph  (a)(2)  of  this  section. 

(c)  At  the  time  of  a  list  request,  the 
seciuity  holder  making  the  request 
shall: 

(1)  If  holding  the  bank's  securities 
through  a  nominee,  provide  the  bank 
with  a  statement  by  the  nominee  or 
other  independent  third  party,  or  a  copy 
of  a  current  filing  made  with  the  FDIC 
and  furnished  to  the  bank,  confirming 
such  holder's  beneficial  ownership:  and 

(2)  Provide  the  bank  with  an  affidavit, 
declaration,  affirmation  or  other  similar 
document  provided  for  under  applicable 
state  law  identifying  the  proposal  or 
other  corporate  action  that  will  be  the 
subject  of  the  security  holder's 
solicitation  or  communication  and 
attesting  that: 

(i)  The  security  holder  will  not  use 
the  list  information  for  any  purpose 
other  than  to  sohcit  security  holders 
with  respect  to  the  same  meeting  or 
action  by  consent  or  authorization  for 
which  the  bank  is  soliciting  or  intends 
to  solicit  or  to  communicate  with 
security  holders  with  respect  to  a 
solicitation  commenced  by  the  bank; 
and 

(ii)  The  security  holder  will  not 
disclose  such  information  to  any  person 
other  than  a  beneficial  owner  for  whom 
the  request  was  made  and  an  employee 
-  or  agent  to  the  extent  necessary  to 
effectuate  the  communication  or 
solicitation. 

(d)  The  security  holder  shall  not  use 
the  information  furnished  by  the  bank 
pursuant  to  paragraph  (a)(2)(ii)of  this 
section  for  any  purpose  other  than  to 
solicit  security  holders  with  respect  to 
the  same  minting  for  which  the  bank  is 
soliciting  or  intends  to  solicit  or  to 
communicate  with  security  holders  with 
respect  to  a  solicitation  commenced  by 
the  bank;  or  disclose  such  information 
to  any  person  other  than  an  employee, 
agent,  or  beneficial  owTier  for  whom  a 
request  was  made  to  the  extent 
necessary  to  effectuate  the 
communication  or  solicitation.  The 
security  holder  shall  return  the 
information  provided  pursuant  to 
paragraph  (a)(2)(ii)  of  this  section  and 
shall  not  retain  any  copies  thereof  or  of 
any  information  derived  from  such 


information  after  the  termination  of  the 
solicitation. 

(e)  The  security  holder  shall 
reimburse  the  reasonable  expenses 
incurred  by  the  bank  in  performing  the 
acts  requested  pursuant  to  paragraph  (a) 
of  this  section. 

10.  Section  335.212  is  amended  by 
adding  in  Form  F-5  Proxy  Statement 
"Note  to  Small  Business  Issuers"  after 
"General  Instructions";  revising 
paragraph  (a)(2)  in  Item  3,  and  adding 
Instruction  3  to  Item  3;  revising 
paragraphs  (a)(2)  and  (b)  in  Item  4,  and 
adding  en  instruction  to  Item  4;  revising 
the  text  preceding  the  table  in  paragraph 
{d)(2)  in  Item  5;  revising  paragraph  (a) 
in  Item  7;  removing  paragraphs  (b),  (c), 
(d),  (e),  and  (h),  and  all  instructions  and 
general  instructions  to  paragraphs  (a), 
(b),  (c),  (d),  (e).  and  (h)  in  Item  7.  and 
redesignating  paragraphs  (f),  (g),  and  (i) 
of  Item  7  as  paragraphs  (b),  (c),  and  (d), 
respectively;  revising  Item  9,  the 
instructions  to  Item  9,  and  Item  18;  and 
removing  the  "Option  Disclosure 
Instruction"  and  the  following  option 
disclosure  table  along  with  notes 
thereto,  which  follow  Item  21,  to  read  as 
follows: 

$  335.21 2    Form  (or  proxy  statement  (Form 
F-5). 

Form  F-5 — Proxy  Statement 

General  Instructions 


Note  to  Small  Business  Issuers:  a  "small 
business  issuer",  as  defined  under  17  CFR 
240.12b-2  has  the  option  of  providing 
financial  and  other  item  disclosure  in 
confonnance  with  Regulation  S-B  of  the 
Securities  and  Exchange  Commission  (17 
CFR  Part  228)  in  lieu  of  the  disclosure 
requirements  set  forth  in  this  section  by  Item 
4,  paragraph  (b)(l)(xi);  Item  5,  paragraph  (d); 
Item  6,  paragraphs  (a)  through  (d):  Item  7, 
paragraphs  (a)  and  (c):  Item  8,  paragraph  (c); 
Item  10,  paragraph  (b);  Item  12,  paragraphs 
(a)(3)(vi),  (a)(5).  (a)(6).  (a)(7).  {b)(l)  through 
(b)(8).  (c)(1)  through  (cM4),  and  (e).  and  Item 
13.  If  there  is  no  comparable  disclosure 
requirerjient  in  Regulation  S-B,  a  small 
busings  issuer  need  not  provide  the 
ipformation  requested.  The  definition  of 
"small  business  issuer",  generally  included 
banlis  with  annual  revenues  of  less  than  S25 
million,  whose  voting  stock  does  not  have  a 
public  float  of  S2S  million  or  more. 

Information  Required  in  Statement 


Item  3 — Persons  Making  the  Solicitation. 

(a)  •  «  • 

(1)*** 

(2)  If  the  solicitation  is  made  otherwise 
than  by  the  bank,  so  state  and  give  the  names 
of  the  participants  in  the  solicitation,  as 
defined  in  paragraphs  (a)(iii),  (iv),  (v)  and  (vi) 
of  Instruction  3  to  this  item. 
«         •         •         *         * 

Instructions.  •  •  • 


3.  For  purposes  of  this  Item  3  and  Item  4 
of  this  Form  F-5: 

(a)  The  terms  "participant"  and 
"participant  in  a  solicitation"  include  th*> 
following: 

(i)  The  bank; 

(ii)  Any  director  of  the  bank,  and  any 
nominee  for  whose  election  as  a  director 
proxies  are  solicited; 

(iii)  Any  committee  or  group  which  solir-ts 
proxies,  any  member  of  such  committee  or 
group,  and  any  person  whether  or  not  named 
as  a  member  who,  acting  alone  or  with  one 
or  more  other  jiersons,  directly  or  indirectly 
takes  the  initiative,  or  engages,  in  organizing, 
directing,  or  arranging  for  the  fmancing  of 
any  such  committee  or  group; 

(iv)  Any  pierson  who  finances  or  joins  with 
another  to  finance  the  solicitation  of  proxies, 
except  persons  who  contribute  not  more  than 
S500  and  who  are  not  otherwise  participants; 

(v)  Any  person  who  lends  money  or 
furnishes  credit  or  enters  into  any  other 
arrangements,  pursuant  to  any  contract  or 
understanding  with  a  participant,  for  the 
purpose  of  financing  or  otherwise  inducing 
the  purchase,  sale,  holding  or  voting  of 
securities  of  the  bank  by  any  ptarticipant  or 
other  persons.  In  support  of  or  in  opposition 
to  a  participant;  except  that  such  terms  do 
not  include  a  bank,  broker  or  dealer  who,  in 
the  ordinary  course  of  business,  lends  money 
or  executes  orders  for  the  purchase  or  sale  of 
securities  and  who  is  not  otherwise  a 
participant;  and 

(vi)  Any  person  who  solicits  proxies. 

(b)  The  terms  "jjarticipant"  and 
"participant  in  a  solicitation"  do  not  include: 

(i)  Any  person  or  organization  retained  or 
employed  try  a  participant  to  solicit  security 
holders  and  whose  activities  are  limited  to 
the  duties  required  to  be  performed  in  the 
course  of  such  employment; 

(ii)  Any  person  who  merely  transmits 
proxy  soliciting  material  or  performs  other 
ministerial  or  clerical  duties; 

(iii)  Any  person  employed  by  a  participant 
in  the  capacity  of  attorney,  accountant,  or 
advertising,  public  relations  or  financial 
adviser,  and  whose  activities  are  limited  to 
the  duties  required  to  be  performed  in  the 
course  of  such  employment; 

(iv)  Any  person  regularly  employed  as  an 
officer  or  employee  of  the  bank  or  any  of  its 
subsidiaries  who  is  not  otherwise  a 
participant;  or 

(v)  Any  officer  or  director  of.  or  any  person 
regulcirly  employed  by,  any  other  participant, 
if  such  officer,  director  or  employee  is  not 
otherwise  a  participant. 

Item  4 — Interest  of  Certain  Persons  in  Matters 
To  Be  Acted  Upon. 

(a)  Solicitations  not  subject  tc  §  335.220. 

•  •  * 

(ir  *  • 

(2)  If  the  solicitation  is  made  otherwise 
than  on  behalf  of  the  bank,  each  participant 
in  the  solicitation,  as  defined  in  paragraphs 
(a)(iii),  (iv),  (v),  and  (vi)  of  Instruction  3  to 
Item  3  of  this  Form  F-5. 


(b)  Solicitations  subject  to  §  335.220. 

(1)  Descrit)e  liriefly  any  substantial  interest, 
direct  or  indirect,  by  security  holdings  or 
otherwise,  of  each  participant  as  defined  in 
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paragraphs  (a)(ii).  (iii),  (iv).  (v)  and  (vi)  of 
Instruction  3  to  Item  3  of  this  Form  F-5,  in 
ajxy  matter  to  be  acted  upon  at  the  meeting, 
and  include  with  respect  to  each  participant 
the  following  information,  or  a  fair  and 
accurate  summary  thereof: 

(i]  Name  and  business  address  of  the 
participant. 

(ii)  The  participant's  present  principal 
occupation  or  employment  and  the  name, 
principal  business  and  address  of  any 
corporation  or  other  organization  in  which 
such  employment  is  carried  on. 

(iii)  State  whether  or  not.  during  the  past 
ten  years,  the  participant  has  been  convicted 
in. a  criminal  proceeding  (excluding  traffic 
violations  or  similar  misdemeanors)  and,  if 
so,  give  dates,  nature  of  conviction,  name  and 
location  of  court,  and  penalty  imposed  or 
other  disposition  of  the  case.  A  negative 
answer  need  not  be  included  in  the  proxy 
statement  or  other  soliciting  material. 

(iv)  State  the  amount  of  each  class  of 
securities  of  the  bank  which  the  participant 
owns  t)eneficially.  directly  or  indirectly. 

(v)  State  the  amount  of  each  class  of 
securities  of  the  bank  which  the  participant 
owns  of  record  but  not  beneficially. 

(vi)  State  with  respect  to  all  securities  of 
the  bank  purchased  or  sold  within  the  past 
two  years,  the  dates  on  which  they  were 
purchased  or  sold  and  the  amount  purchased 
or  sold  on  each  such  date. 

(vii)  If  any  part  of  the  purchase  price  or 
market  value  of  any  of  the  shares  specified 
in  paragraph  (b)(l)(vi)  of  this  item  is  - 
represented  by  funds  borrowed  or  otherwise 
obtained  for  the  purpose  of  acquiring  or 
holding  such  securities,  so  state  and  indicate 
the  amount  of  the  indebtedness  as  of  the 
latest  practicable  date.  If  such  funds  were 
borrowed  or  obtained  otherwise  than 
pursuant  to  a  margin  account  or  bank  loan  in 
the  regular  course  of  business  of  a  bank, 
broker  or  dealer,  briefly  describe  the 
transaction,  and  state  the  names  of  the 
parties. 

(viii)  State  whether  or  not  the  participant 
is,  or  was  within  the  past  year,  a  party  to  any 
contract,  arrangements  or  understandings 
with  any  person  with  respect  to  any 
securities  of  the  bank,  including,  but  not 
limited  to  joint  ventures,  loan  or  option 
arrangements,  puts  or  calls,  guarantees 
against  loss  or  guarantees  of  profit,  division 
of  losses  or  profits,  or  the  giving  or 
withholding  of  proxies.  If  so,  name  the 
parties  to  such  contracts,  arrangements  or 
understandings  and  give  the  details  thereof. 

(ix)  State  the  amount  of  securities  of  the 
bank  owned  beneficially,  directly  or 
indirectly,  by  each  of  the  participant's 
associates  and  the  name  and  address  of  each 
such  associate. 

(k)  State  the  amount  of  each  class  of 
securities  of  any  parent  or  subsidiary  of  the 
bank  which  the  participant  owns 
beneficially,  directly  or  indirectly. 

(xi)  Furnish  for  the  participant  and 
associates  of  the  participant  the  information 
required  by  §  335.212,  Item  7(c). 

(xii)  State  whether  or  not  the  participant  or 
any  associates  of  the  participant  have  any 
arrangement  or  understanding  with  any 
person — 

(A)  With  respect  to  any  future  employment 
by  the  bank  or  its  affiliates;  or 


(B)  With  respect  to  any  future  transactions 
to  which  the  bank  or  any  of  its  affiliates  will 
or  may  be  a  party.  If  so,  describe  such 
arrangement  or  understanding  and  state  tho 
names  of  the  parties  thereto. 

(2)  With  respect  to  any  person,  other  than 
a  director  or  executive  officer  of  the  bank 
acting  solely  in  that  capacity,  who  is  a  party 
to  an  arrangement  or  understanding  pursuant 
to  which  a  nominee  for  election  as  director 
is  proposed  to  be  elected,  describe  any 
substantial  interest,  direct  or  indirect,  by 
security  holdings  or  otherwise,  that  such 
person  has  in  any  matter  to  be  acted  upon  at 
the  meeting,  and  furnish  the  information 
called  for  by  paragraphs  (b)(lKxi)  and  (xii)  of 
this  item. 

Instruction:  For  purposes  of  this  Item  4, 
beneficial  ownership  shall  be  determined  in 
accordance  with  §  335.403. 

Item  5 — Voting  Securities  and  Principal 

Holders  Thereof. 

•         •         •         •         • 

(d)(1)'   •   • 

(2)  Security  ov^vership  of  management. 
Furnish  the  following  information,  as  of  the 
most  recent  practicable  date,  in  substantially 
the  tabular  form  indicated,  as  to  each  class 
of  equity  securities  of  the  bank  or  any  of  its 
parents  or  subsidiaries  other  than  directors' 
qualif)  ing  shares,  beneficially  owned  by  all 
directors  and  nominees,  naming  them,  each 
of  the  named  executive  officers  as  defined  in 
17  CFR  229.402(a)(3),  and  directors  and 
executive  officers  of  the  bank  as  a  group, 
without  naming  them.  Show  in  column  (3) 
the  total  number  of  shares  beneficially  owned 
and  in  column  (4)  the  percent  of  class  so 
owned.  Of  the  number  of  shares  shown  in 
column  (3),  indicate,  by  footnote  or 
otherwise,  the  amount  of  shares  with  respect 
to  which  such  persons  have  a  right  to  acquire 
beneficial  ownership  as  specified  in 
§  335.40.3(d)(1). 


Item  7— Compensation  and  Other 
Transactions  With  Management  and  Others 

•  •         •         •         • 

(a)  Compensation  of  directors  and 
executive  officers.  Furnish  the  information 
required  by  the  applicable  and  currently 
effective  SEC  regulations  contained  in  Item  8 
of  SEC  Schedule  14A  (17  CFR  240  14a -101. 
Item  8). 


Item  9 — Compensation  Plans. 

If  action  is  to  be  taken  with  respect  to  any 
plan  pursuant  to  which  cash  or  noncash 
compensation  may  be  paid  or  distributed, 
furnish  the  following  information: 

(a)  Plans  subject  to  security  holder  action. 

(1)  Describe  briefly  the  material  features  of 
the  plan  being  acted  upon,  identify  each  class 
of  persons  who  will  be  eligible  to  participate 
therein,  indicate  the  approximate  number  of 
persons  in  each  such  class,  and  state  the 
basis  of  such  participation. 

(2)(i)  In  the  tabular  format  specified  below, 
disclose  the  benefits  or  amounts  that  will  be 
received  by  or  allocated  to  each  of  the 
following  under  the  plan  being  acted  upon, 
if  such  benefits  or  amounts  are  determinable: 


New  Plan  Benefits 


Plan  name 


CEO 

A  

B  

C 

D  


Executive  Group 

Non-Executive  Director 

Group. 
NorvExecutive  Officer 

Employee  Group 

Instruction  to  New  Plan  Benefits  Table:  Ad- 
ditional columns  should  be  added  for  each 
plan  with  respect  to  which  secunty  txjlder  ac- 
tion IS  to  be  taken. 

(ii)  The  table  required  by  paragraph  (a)(2)(i) 
of  this  item  shall  provide  infonmation  as  to 
the  following  persons: 

(A)  Each  person  (stating  name  and 
position)  specified  in  17  CFR  229.402(a)(3); 

(B)  All  current  executive  officers  as  a 
group; 

(C)  All  current  directors  who  arc  not 
executive  officers  as  a  group;  and 

(D)  All  employees,  including  all  current 
officers  who  are  not  exet:utive  officers,  as  a 
group. 

(iii)  If  the  benefits  or  amounts  specified  in 
paragraph  (a)(2)(i)  of  this  item  are  not 
determinable,  state  the  benefits  or  amounts 
which  would  have  been  received  by  or 
allocated  to  each  of  the  following  for  the  last 
completed  fiscal  year  if  the  plan  had  been  in 
effect,  if  such  benefits  or  amounts  may  be 
determined,  in  the  table  specified  in 
paragraph  {a)(2)(i)  of  this  item: 

(A)  Each  person  (stating  name  and 
position)  specified  in  17  CFR  229.402(a)(3); 

(B)  All  current  executive  officers  as  a 
group: 

(C)  All  current  directors  who  are  not 
executive  officers  as  a  group;  and 

(D)  All  employees,  including  all  current 
officers  who  are  not  executive  officers,  as  a 
group. 

(3)  If  the  plan  to  be  acted  upon  can  be 
amended,  otherwise  than  by  a  vote  of 
security  holders,  to  increase  the  cost  thereof 
to  the  bank  or  to  alter  the  allocation  of  the 
benefits  as  between  the  persons  and  groups 
specified  in  paragraph  (a)(2)  of  this  item, 
state  the  nature  of  the  amendments  which 
can  be  so  made. 

(b)  Additional  information  regarding 
specified  plans  subject  to  security  holder 
action.  (1)  With  respect  to  any  pension  or 
retirement  plan  submitted  for  security  holder 
action,  state: 

(i)  The  approximate  total  amount  necessary 
to  fund  the  plan  with  respect  to  past  services, 
the  period  over  which  such  amount  is  to  be 
paid  and  the  estimated  annual  payments 
necessary  to  pay  the  total  amount  over  such 
f)eriod;  and 

(ii)  The  estimated  annual  payment  to  be 
made  with  respect  to  current  services.  In  the 
case  of  a  pension  or  retirement  plan, 
information  called  for  by  paragraph  (a)(2)  of 
this  item  may  be  furnished  in  the  format 
specified  by  17  CFR  229.402(f)(1). 

(2)(i)  With  respect  to  any  specific  grant  of 
or  any  plan  containing  options,  warT3nts  or 
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rijjhts  submitted  for  security  holder  action, 
state: 

(A)  The  title  and  amount  of  secoirities 
underlying  such  options,  warrants  or  rights; 

(B)  The  prices,  expiration  datt^  and  other 
material  conditions  upon  which  the  options, 
warrants  or  rights  may  be  exorcised; 

(Q  The  consiilenjtion  received  or  ti>  be 
received  by  the  bank  or  suhsidiar^.  for  the 
granting  at  extension  of  the  options,  iviurants 
or  right?; 

(D)  The  market  value  of  the  securities 
underlying  the  options,  wbrrants.  or  rights  as 
of  the  latest  practicable  date;  and 

(E)  In  the  case  of  options,  the  fftdfir^l 
Income  tax  consequences  of  Ihe  issuance  and 
exercise  of  such  options  to  the  r»x:ipipnt  and 
the  bank;  and 

fii)  State  sepanttely  ihs  amount  of  such 
options  receivod  or  to  be  received  by  t^e 
following  persons  if  such  benefits  or  amounts 
fire  determin.iblo: 

(A)  Each  person  (stating  name  and 
position)  specif),  d  in  17  CFR  229.40lU){3). 

(B)  All  current  executive  officers  as  a 
group; 

(C)  All  ci)rr!;nt  djtx;tors  who  (u-t;  not 
executive  officers  as  a  group: 

(D)  Each  nominee  for  election  as  a  director, 

(E)  Each  associate  of  any  of  sui.h  dirxictors. 
executive  offict-rs  or  nominees; 

(F)  Each  other  person  who  received  or  is 

to  receive  5  percent  of  su'.h  options,  warrants 
or  rights;  and 

fG)  All  employees,  including  all  current 
officers  who  are  not  executive  officers,  an  a 
group. 

Instructions  to  Item  9 

1.  The  term  "plan"  as  used  in  this  item 
means  any  plan  as  defined  in  17  CFR 
229.402(aK7KiiJ- 

2.  If  action  is  tu  be  taken  with  respect  to 

a  material  amendment  or  modification  of  an 
existing  plan,  the  item  shall  be  answered 
with  respect  to  the  plan  as  proixwed  to  be 
amended  or  modified  and  shall  indicate  any 
material  differences  fiom  the  existing  plan. 

3.  If  the  plan  to  be  acted  upon  is  set  forth 
in  a  written  document,  three  copies  thereof 
shall  1='  filtd  with  the  FDIC  a<  the  time 
copies  of  the  proxy  statement  and  form  of 
proxy  are  fu-st  filed  pursuant  to  §  335.204(3)- 

4.  Paragraph  (bM2Ui>)  of  this  item  does  not 
apply  to  warrants  or  rights  to  be  issued  to 
security  hold>TS  as  such  on  a  pro  rata  hasDi. 


Item  18.  Voting  Procedures. 

As  to  each  matter  which  is  to  be  submitted 
to  a  vote  of  security  holders,  fufnish  the 
following  information: 

(a)  State  the  vote  required  for  approval  or 
election,  other  thiw  for  the  approval  of 
auditors. 

(b)  Disclose  the  method  by  which  votes 
will  be  counted.  Including  the  treatment  and 
effect  of  abbtentioMS  and  broker  non-voles 
under  applicable  state  law  as  well  as  bank 
charter  and  by-law  provisions. 

11.  Section  335.213  is  amended  by 
adding  2  paragraphs  of  text  to  follow  the 
existing  text  Id  the  Note  preceding  Item 
1  to  read  as  follows: 


$335,213    Fonn  tor  Infonnatlon  statement 
(Fonn  F-6A). 

Form  F-5A — Information  Statenicnl 

Note:  •   •  • 

Except  aa  otherwise  specifically  provided, 
where  any  item  calls  for  information  for  a 
specified  period  in  regard  to  directors, 
officers  or  other  persons  holding  specified 
positions  or  relationships,  the  Lnfoimation 
shall  be  given  in  regard  to  any  person  who 
held  any  of  the  specified  positions  or 
relationships  at  any  time  during  the  period. 
However,  information  need  not  be  included 
for  any  portion  of  the  period  during  which 
such  person  did  not  hold  any  such  ptosition 
or  relationship  provided  a  statement  to  that 
r.ffrct  is  made. 

Small  Business  Issuers:  A  "smaM  businviss 
issuer",  as  defined  under  17  CFR  240.12b-2 
has  the  option  of  providing  financial  and 
other  item  disclosure  in  conformance  with 
R*T^ilation  S-B  of  the  Securities  and 
E<change  Commission  (17  CFR  Part  228)  in 
liou  of  the  following  referenced  disclosure 
rrquirements  sot  forth  in  §  335.212  Item 
■*(bKl)(>i);  Item  5.  paragraph  (d);  Item  6. 
pMtragraphs  (a)  through  (d);  Item  7,  paragniphs 
(a)  and  (c);  Item  8.  paragraph  (c);  Item  10, 
paragraph  (b);  Item  12,  paragraphs  (a)(3)|vi). 
(a«5).(aK6).  (a)(7).  (bKD  through  [MW,  (c)(1) 
through  (c)(4].  and  (e);  and  Item  13.  If  there 
Is  no  comparable  disclos-.ire  requirement  in 
Regulation  S-3,  a  small  business  Issuer  need 
not  provide  the  information  requested.  The 
definition  of  "small  business  issuer", 
generally  includes  banks  with  annual 
revenues  of  less  than  S:*5  million,  whoso 
voting  stock  does  not  have  a  public  Onat  nf 
$25  million  or  more. 


12.  Section  335.214  Is  ainended  by 
rexising  the  introductory  text  in 
paragraph  (a);  by  revising  paragraphs 
(a)(l)(i){A).  (a)(3).  (a)(4).  {a)(5).  Note  2 
and  Note  3  to  paragraph  (a),  paragraph 
(d).  and  adding  a  new  Note  4  to 
paragraph  (a);  by  revising  the  reference 
"17  CFR  240.14b-l(c)  or  17  CFR 
240.14b-2  (e)(2)  and  (3)"  in  paragraph 
(a)(l)(i)(C)  to  read  "17  CFR  240.14b- 
Ub)(3)  or  17  CFR  240.14b-2(b)(4)(ii)  and 
(i;i)'*;  by  revising  the  reference  "17  CFR 
240.14b-l(c)  and  17  CFR  240.14b-2 
(e)(2)  and  (3)"  in  paragraph  (a)(l)(ii)(A). 
tlie  intToductory  text  to  paragraph  (b). 
and  paragraph  (c)  to  read  "17  CFR 
240.14b-l(b)i3)  and  17  CFR  240.14b- 
2(b'(4)(ii)  and  (iii)";  by  revising  the 
reference  "17  CFR  240.14b-2(a)(i) '  to 
read  "17  CFR  240.1 4b-2(b)(l)(i)"  in 
pa.'^graph  (a)(2);  and  by  revising  the 
reference  "17  CFR  240.14b- 2(e)(1)"  to 
read  "17  CFR  240.14b-2(b)(4)(i)"  in 
paragraph  (b)(1)  to  read  as  follows: 

$335,214    Obligation  of  banks  in 
communicating  \wlth  beneficial  owners. 

(a)  If  the  bank  knows  that  securities  of 
any  class  entitled  to  vote  at  a  meeting 
are  held  of  record  by  a  broker,  dealer, 
bank.  as.sociation  or  other  entity  that 


exerdses  fiduciary  powers  in  nominee 
name  or  otherwise,  the  bank  shall: 

(0*  •  • 

(A)  VVliether  other  persons  are  the 
beneficial  owners  of  such  securities,  and 
if  so,  the  number  of  copies  of  the  proxy 
and  other  soliciting  material  (or  if 
applicable,  the  number  of  copies  of  the 
information  statement)  necessary  to 
supply  Ruch  materia!  to  such  beneficial 
owners, 
•        •        •        •        • 

(3}(i)  Make  the  inquiry  required  by 
paraeraph  |a){l)  of  this  section: 

(A)  if  the  bank  intends  to  solicit 
proxies,  consents  or  authorizations: 

(J)  At  least  20  biXSiness  days  prior  to 
the  .'ecord  date  of  the  meeting  of 
seajritv  holders;  or 

U)  U  such  inquiry  is  impracticable  20 
business  days  prior  to  the  record  date  of 
a  spedal  meeting,  as  many  days  before 
the  record  date  as  practicable;  or 

(3)  If  consents  or  authorizations  are 
solirJted,  and  such  inquiry  is 
impracticable  20  days  before  the  earliest 
date  on  which  they  may  be  used  to 
effect  corporate  action,  as  many  days 
before  that  date  as  is  practicable;  or 

(4)  At  such  later  time  as  the  rules  of 

a  national  securities  exchange  on  which 
the  cla.ss  of  securities  in  question  is 
listed  may  permit  for  good  cause 
shown):  OT 

(B)  If  the  bank  does  not  intend  to 
solicit  proxies,  consents  or 
authorizations,  the  earlier  of: 

(I)  At  least  20  business  days  prior  to 
the  record  date  of  the  meeting  of 
security  holders  or  the  record  date  of 
written  consents  in  lieu  of  a  meeting;  or 

{2)  At  least  20  business  days  prior  to 
the  date  the  information  statement  is 
required  to  be  sent  or  given  pursuant  to 
§  335.201(b); 

(ii)  Pm\nded  however.  That  if  a  record 
holder  or  respondent  bank  has  informed 
the  bank  that  a  designated  office(s)  or 
department(s)  is  to  receive  such 
inquiries,  the  inquiry  shall  be  made  to 
such  designated  ofrice(s)  or 
der>arfment(s); 

(4)  Supply  in  a  timely  manner,  each 
record  holder  and  respondent  bank  of 
whom  the  inquiries  required  by 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  are  made  with  copies  of  the 
proxy,  other  proxy  soliciting  materi:tl 
(or  if  applicable,  copies  of  the 
information  statement),  and/or  the 
annual  report  to  security  holders,  in 
,sucb  quantities,  assembled  in  such  form 
and  at  such  place(s),  as  the  record 
holder  may  reasonably  request  in  order 
to  send  such  material  to  each  beneficial 
owner  of  securities  who  is  to  be 
furnished  with  such  material  by  the 
record  bolder  or  respondent  bank;  and 
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(3)  Upon  the  request  of  any  record 
holder  or  respondent  bank  that  is 
supplied  with  proxy  soliciting  material, 
information  statements,  and/or  annual 
reports  to  security  holders  pursuant  to 
paragraph  (a)(4)  of  this  section,  pay  its 
reasonable  expenses  for  completing  the 
mailing  of  such  material  to  beneficial 
owners. 


wni 


e  2:  The  attention  of  banks  is  called  to 
the  (act  that  each  broker,  dealer,  bank, 
association  or  other  entity  that  exercises 
fiduciary  powers  has  an  obligation  under  '  7 
CFR  240.t4b-l  and  17CFR  240.14b-2  (except 
as  provided  therein  with  respect  to  employee 
benefit  plan  securities  held  in  nominee 
namip)  and,  with  respect  to  brokers  and 
dealers,  applicable  self-regulatory 
requjirements  to  obtain  and  forv«.ard.  within 
the  tjime  periods  prescribed  therein:  Proxies 
(or  iji  lieu  thereof  requests  for  voting 
insUtuctions)  and  proxy  soliciting  materials 
(or  if  epplicable,  copies  of  the  information 
stateinient)  to  beneficial  owners  on  whose 
behalf  it  holds  securities;  and  annual  reports 
to  security  holders  to  beneficial  owners  on 
whose  behalf  it  holds  securities,  unless  the 
bank  has  notified  the  record  holder  or 
respondeat  bank  that  it  has  a.ssumed 
resppnsibility  to  mail  such  material  to 
benefficial  owners  whose  names,  addresses 
and  securities  positions  arc  disclosed 
pursuant  to  17  CFR  240.14b-l(b)(3)  and  17 
CFRj240.14b-2(b)(4)(ii)  and  (iii). 

Ndte  3:  The  attention  of  banks  is  called  to 
the  fact  that  banks  have  an  obligation, 
purs|iant  to  paragraph  (d)  of  this  section,  to 
cause  proxies  (or  in  lieu  thereof  requests  for 
votirjg  instructions),  proxy  soliciting  material 
(or  if  applicable,  copies  of  the  information 
statetaent)  and  annual  reports  to  security 
holdprs  to  be  furnished,  in  a  timely  manner, 
to  beneficial  owners  of  exempt  employee 
benefit  plan  securities. 

Ndte  4:  The  requirement  for  sending  an 
annual  report  to  security  holders  of  record 
having  the  same  address  will  be  satisfied  bv 
sending  at  least  one  report  to  a  holder  of 
recoitj  at  that  address  provided  that  those 
holders  of  record  to  whom  the  report  is  not 
sent  agree  thereto  in  writing.  This  procedure 
is  not  available,  however,  where  banks. 
asso<|iBtions.  other  entities  that  exercise 
fiduciary  powers,  brokers,  dealers  and  other 
persdijs  hold  securities  in  nominee  accounts 
or  'street  names"  on  behalf  of  beneficial 
owners,  and  such  persons  are  not  relieved  of 
any  obligation  to  obtain  or  send  such  annual 
repoittjto  the  beneficial  owners. 


(d 


I 


"a  bank  furnishes  information 
statements  to.  or  solicits  proxies, 
consents  or  authorizations  from  record 
holders  and  respondent  banks  who  hold 
securities  on  behalf  of  beneHcial 
owners,  the  bank  shall  cause  proxies  (or 
in  lieu  thereof  requests  for  voting 
instructions),  proxy  soliciting  material 
(or  if  applicable,  copies  of  the 
information  statement)  and  annual 
reports  to  security  holders  to  be 
furnijshed.  in  a  timely  manner,  to 


beneficial  o\^Tiers  of  exempt  emplo>'ee 
benefit  plan  securities. 

13.  Section  335.220  is  amended  by 
removing  paragraphs  (b)  and  (c)  and 
redesignating  paragraphs  (d)  through  (h) 
as  paragraphs  (b)  through  [f], 
respectively:  and  revising  newly 
redesignated  paragraphs  (b)  and  (e).  to 
read  as  follows; 

§  335.220    Special  provisions  applicable  to 
electton  contests. 

•  •        •         *         • 

(b)  Solicitations  prior  to  furnishing 
required  statement.  Notwithstanding  the 
provisions  of  §  335.201  a  solicitation 
subject  to  §  335.220  may  be  made  prior 
to  furnishing  security  holders  a  written 
statement  containing  the  information 
specified  in  Form  F-5  with  resjiect  to 
such  solicitation:  Provided.  That— 

(1)  No  form  of  proxy  is  furnished  to 
security  holders  prior  to  the  time  the 
wTitten  proxy  statement  required  by 

§  335.201  is  furnished  to  security 
holders;  Provided,  however.  That  this 
paragraph  (b)(1)  shall  not  apply  where 
a  proxy  statement  then  meeting  the 
requirements  of  Form  F-5  has  been 
furnished  to  security  holders  by  or  on 
behalf  of  the  person  making  the 
solicitation; 

(2)  The  identity  of  the  participants  in 
the  solicitation  (as  defined  in 
Instruction  3  of  Item  3  of  Form  F-5 

(§  335.212))  and  a  description  of  their 
interests,  direct  or  indirect,  by  security 
holdings  or  otherwise,  are  set  forth  in 
each  communication  published,  sent  or 
given  to  security  holders  in  connection 
with  the  solicitation; 

(3)  A  written  proxy  statement  meeting 
the  requirements  of  this  subpart  B  is 
sent  or  given  to  security  holders 
solicited  pursuant  to  this  paragraph  (b) 
at  the  earliest  practicable  date. 

•  •        •        •        • 

(e)  Application  of  §335.204.  The 
provisions  of  §  335.204(c)  through  (fl 
shall  apply,  to  the  extent  pertinent,  to 
soliciting  material  subject  to  paragraphs 
(c)  and  (d)  of  this  section. 


§  335.221    [Removed  and  Reserved] 

14.  Seaion  335.221  (Form  F-€)  is 
removed  and  reser\ed. 

15.  Section  335.222  (Form  F-6A)  is 
added  to  subpart  B  to  read  as  follows; 

§  335.222    Notice  of  Exempt  Sollcitatton  to 
be  Included  In  statements  submitted  by  or 
on  behalf  of  a  person  pursuant  to 
§335.204(1)  (Form  F-6A). 

Form  F-6A — Notice  of  Exempt  Soticiiation 

1.  Name  and  address  of  the  Bank: 


3.  Address  of  person  relying  on  exemption: 


2.  Name  of  person  relying  on  exemption: 


4.  Written  materials.  Attach  written 
material  required  to  be  submitted  pursuant  to 
§335.204(1). 

16.  Section  335.301  is  amended  by 
revising  the  reference  "(27  CFR 
249.2200"  to  read  "(17  CFR  249.220f)": 
and  adding  a  "Note  to  Small  Business 
Issuers"  immediately  following  the 
existing  text  to  read  as  follows: 

§  335.301     Requirement  of  registration 
statement 

•  •         *         *         • 

Note  to  Small  Business  Issuers:  a  "small 
business  issuer",  as  defined  under  17  CFR 
240.12b-2  has  the  option  of  providing  the 
disclosure  required  by  SEC  Form  10-SB. 
optional  form  for  the  registration  of  securities 
of  a  small  business  issuer  (17  CFR  249.210b). 
in  lieu  of  the  disclosure  requirements  set 
forth  in  Form  F-1  (§  335.309a).  The 
definition  of  "small  business  issuer ', 
generally  includes  banks  with  annual 
revenues  of  less  than  $25  million,  whose 
voting  stock  does  not  have  a  public  float  of 
S25  million  or  more. 

17.  Section  335.309a  (Form  F-1)  is 
amended  by  adding  a  new  paragraph 
immediately  preceding  the  "General 
Instructions"  portion  of  Form  F-1; 
revising  Item  7  and  Item  8;  and  revising 
paragraphs  7(b)(1).  7(b)(2)  and  7(c) 
under  the  heading  "Instructions  as  to 
Exhibits"  at  the  end  of  the  section,  to 
read  as  follows: 

§  335.30da    Form  for  registration  of 
securities  of  a  bank  under  section  12(b)  or 
section  12(g)  of  the  Securities  Exchange 
Act  of  1934  (Form  F-1). 

Form  F-1 

•  •         •         •         • 

Indicate  by  check  mark  if  the  bank,  as  a 
"small  business  issuer'"  as  defined  under  17 
CFR  240.1 2l>-2.  is  providing  alternative 
disclosures  as  permitted  for  small  business 
issuers  in  this  Form  F-l.  |  j 


Hem  7 — Compensation  of  Directors  and 
Executive  Officers 

Set  forth  the  same  information  as  is 
required  to  be  furnished  by  item  7(a)  of  Form 
F-5  (§335.212). 

Itfm  8 — Interest  of  Management  and  Others 
in  Certain  Transactions 

Set  forth  the  same  information  for  the  past 
three  years,  as  is  required  to  be  furnished  by 
items  7  (b).  (c)  and  (d)  of  Form  F-5 
(§335.212). 

Note:  The  information  required  by  items  7 
(b).  (c)  and  (d)  of  Form  F-5  need  not  be 
included  for  any  nominee  for  election  as  a 
director. 


Instructions  as  to  Exhibits 

•         •         •         •         • 

7.  (a)  •  •  * 
(bl  •  •  • 
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(1)  Directors,  officers,  promoters,  voting 
trustees,  or  security  holders  named  in  answer 
to  item  5  are  parties  thereto  except  where  the 
contract  merely  involves  purchase  or  sale  of 
current  assets  having  a  determinable  market 
price,  at  such  price. 

(2)  It  calls  for  the  acquisition  or  sale  of 
fixed  assets  for  a  consideration  exceeding  15 
percent  of  the  value  of  all  fixed  assets  of  the 
bank  and  its  subsidiaries. 

*  *   *     *         •         • 

(c)  Any  management  contract  or  any 
compensatory  plan,  contract  or  arrangernent, 
including  but  not  limited  to  plans  relating  to 
options,  warrants  or  rights,  pension, 
retirement  or  deferred  compensation  or 
bonus,  incentive  or  profit  sharing  (or  if  not 
set  forth  in  any  formal  document,  a  written 
description  thereof)  in  which  any  director  or 
any  of  the  named  executive  officers  of  the 
bank,  as  defined  by  17  CFR  229.402(a)(3), 
participates  shall  be  deemed  material  and 
shall  be  filed;  and  any  other  management 
contract  or  any  other  compensatory  plan, 
contract,  or  arrangement  in  which  any  other 
executive  officer  of  the  bank  participates 
shall  be  filed  unless  immaterial  in  amount  or 
significance  except  as  follows: 
Notwithstanding  the  above,  any 
compensatory  plan,  contract,  or  arrangement 
which  pursuant  to  its  terms  is  available  to 
employees,  officers  or  directors  generally  and 
which  in  operation  provides  for  the  same 
method  of  allocation  of  benefits  between 
management  and  nonmanagement 
participants. 
***** 

18.  Section  335.310  is  amended  by 
adding  a  "Note  to  Small  Business 
Issuers"  immediately  following 
paragraph  (c)  to  read  as  follows: 

§  335.310    Requirement  of  annual  reports 
8nd  annual  reports  of  predecessors. 

•  •        *         *         * 

Note  to  Small  Business  Issuers:  a  "small 
business  issuer",  as  defined  under  17  CFR 
240.12b-2  has  the  option  of  providing  the 
disclosure  required  by  SEC  Form  10-KSB, 
optional  form  for  annual  and  transitional 
reports  of  small  business  issuers  (17  CFR 
249.310b).  in  lieu  of  the  disclosure 
requirements  set  forth  in  Form  F-2 
(§335.312).  The  definition  of  "small  business 
issuer",  generally  includes  banks  with 
annual  revenues  of  less  than  $25  million, 
whose  voting  stock  does  not  have  a  public 
float  of  $25  million  or  more. 

19.  Section  335.312  (Form  F-2)  is 
amended  by  adding  a  new  paragraph 
immediately  following  the  second  line 
entitled  "(Title  of  class)"  in  the 
introductory  portion  of  Form  F-2; 
adding  to  Item  11,  new  paragraph  (a)(3) 
to  immediately  precede  the  instruction 
to  paragraph  (a);  and  revising  paragraph 
(c)(3)(ii)  of  Item  11.  to  read  as  follows: 

§335.312    Form  for  annual  report  of  bank 
(Form  F-2). 

Form  F-2— Annual  Report  Under  Section  13 
of  the  Securities  Exchange  Act  of  1934 


Indicate  by  check  mark  if  the  bank,  as  a 
"small  business  issuer"  as  defined  under  17 
CFR  240.12b-2.  is  providing  alternative 
disclosures  as  [lermitted  for  small  business 
issuers  in  this  Form  F-2.  |  j 


Item  1 1 — Exhibits.  Financial  Statement 
Schedules,  and  Reports  on  Form  F-3. 

(a)«   •   * 

(3)  Those  exhibits  required  by  paragraph 
(c)  of  this  Item  11.  Identify  in  the  list  each 
management  contract  or  compensatory  plan 
or  arrangement  required  to  be  filed  as  an 
exhibit  to  this  form  pursuant  to  paragraph 
(c)(3)(ii)ofthisItemll. 

*  ■         *         •         • 

(c)*   •   * 

(3)*   •   * 

(ii)  Any  management  contract  or  any 
compensatory  plan,  contract  or  arrangement, 
including  but  not  limited  to  plans  relating  to 
options,  warrants  or  rights,  pension, 
retirement  or  deferred  compensation  or 
bonus,  incentive  or  profit  sharing  (or  if  not 
set  forth  in  any  formal  document,  a  written 
description  thereof)  in  which  any  director  or 
any  of  the  "named  executive  officers"  of  the 
bank,  as  defined  by  17  CFR  229.402(a)(3), 
participates  shall  be  deemed  material  and 
shall  be  filed;  and  any  other  management 
contract  or  any  other  compensatory  plan, 
contract,  or  arrangement  in  which  any  other 
executive  officer  of  the  bank  participates 
shall  be  filed  unless  immaterial  in  amount  or 
significance  except  as  follows: 
notwitkstanding  the  above,  any 
compensatory  plan,  contract,  or  arrangement 
which  pursuant  to  its  terms  is  available  to 
employees,  officers  or  directors  generally  and 
which  in  operation  provides  for  the  same 
method  of  allocation  of  benefits  between 
management  and  nonmanagement 
participants. 

•  •         •         *         • 

20.  Section  335.321  (Form  F-3)  is 
amended  by  revising  paragraph  (c)  and 
Instructions  3  and  4  of  Item  9  to  read  as 
follows: 

§  335.321    Fomi  for  currant  report  of  a  bank 
(Fonn  F-3). 

Form  F-3. — Current  Report 


Item  9 — Submission  of  Matters  to  a  Vote  of 
Security  Holders. 

***** 

(c)  A  brief  description  of  each  matter  voted 
upon  at  the  meeting  and  state  the  number  of 
votes  cast  for,  against  or  withheld,  as  well  as 
the  number  of  abstentions  and  broker  non- 
votes,  as  to  each  such  matter,  including  a 
separate  tabulation  with  respect  to  each 
nominee  for  office. 


Instructions 

•         *         «         *         • 

3.  Paragraph  (b)  need  not  be  answered  if: 
Proxies  for  the  meeting  were  solicited 
pursuant  to  subpart  B  of  this  part;  there  was 
no  solicitation  in  opposition  to  the 
management's  nominees  as  listed  in  the 


proxy  statement;  and  all  of  such  nominees 
were  elected.  If  the  bank  did  not  solicit 
proxies  and  the  board  of  directors  as 
previously  reported  to  the  FDIC  was 
reelected  in  its  entirety,  a  statement  to  that 
effect  in  answer  to  f)aragraph  (b)  will  suffice 
as  an  answer  thereto. 

4.  Paragraph  (c)  must  be  answered  for  all 
matters  voted  up)on  at  the  meeting,  including 
both  contested  and  uncontested  elections  of 
directors. 


21.  Section  335.330  is  amended  by 
adding  a  "Note  to  Small  Business 
Issuers"  at  the  end  of  the  section  to  read 
as  follows: 

§335.330    Quarterly  reports. 

***** 

Note  to  Small  Business  Issuers:  a  "small 
business  issuer",  as  defined  under  17  CFR 
240.12b-2  has  the  option  of  providing  the 
disclosure  required  by  SEC  Form  10-QSB. 
optional  form  for  quarterly  and  transitional 
reports  of  small  business  issuers  (17  CFR 
249.308b).  in  lieu  of  the  disclosure 
requirements  set  forth  In  Form  F-4  ' 
(§  335.330).  The  definition  of  "small  business 
issuer",  generally  includes  banks  with 
annual  revenues  of  less  than  $25  million, 
whose  voting  stock  does  not  have  a  public 
float  of  S25  million  or  more. 

22.  Section  335.331  is  amended  by 
adding  a  new  paragraph  immediately 
following  the  line  entitled  "(Former 
name,  former  address  and  former  fiscal 
year,  if  changed  since  last  report)"  in 
the  introductory  portion  of  Form  F-4  to 
read  as  follows: 

§  335.331    Fomt  for  quarterly  report  of  a 
bank  (Form  F-4). 

Form  F-4 

•         *         •         •  .       •        ' 

Indicate  by  check  mark  if  the  bank,  as  a 
"small  business  issuer"  as  defined  under  17 
CFR  240.12b-2,  is  providing  alternative 
disclosures  as  permitted  for  small  business 
issuers  in  this  Form  F— 4.  |  ] 


23.  Section  335.622  is  amended  by 
revising  paragraph  (g)(1)  to  read  as 
follows: 


§335.622 
income. 


General  notes  to  statement  of 


(g)  Disclosure  of  selected  quarterly 
financial  data  in  notes  to  financial 
statements — (1)  Exemption.  This 
paragraph  (g)  shall  not  apply  unless  the 
bank  meets  the  tests  prescribed  by  1 7 
CFR  229.302(a)(5). 
***** 

By  Order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC  this  12th  day  of 
April,  1994. 
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Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Acting  Executive  Secretary. 

(FR  Doc.  94-9731  Filed  4-29-94;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Chapter! 
[Summary  Notice  No.  PR-94-10] 

Petition  for  Rulemaking,  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of 
rulemaking  (14  CFR  part  11),  this  notice 
contains  a  summary  of  certain  petitions 
requesting  the  initiation  of  rulemaking 
procedures  for  the  amendment  of 
spet^ified  provisions  of  the  Federal 
Aviation  Regulations  and  of  denials  or 
withdrawals  of  certain  petitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
July  1.  1994. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  No..  800 
Independence  Avenue  SW., 
Washington,  IDC  20592. 

The  petitjon.  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  room  915G, 
FAA  Headquarters  Building  (FOB 
10A),800  Independence  Ave..  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone  (202)  267-3939. 


This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  §  11.27  of  part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  11). 

Issued  in  Washington,  DC  on  April  18. 
1994. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 
Petitions  for  Rulemaking 

Docket  No..- 27549. 

Petitioner:  Mr.  James  H.  Owens. 

Regulations  Affected:  14  CFR 
91.417(a)(2)(i). 

Description  of  Rulecbange  Sought:  To 
allow  owners  and  operators  of  airplanes 
with  reciprocating  engines  of  750 
horsepower  or  less  to  be  excepted  from 
the  time  in  service  maintenance  record 
keeping  requirement  for  each  engine 
and  each  propellor. 

Petitioner's  Reason  for  the  Request: 
The  petitioner  feels  that  the  current 
regulation  places  an  unrealistic  burden 
on  the  owner/operator,  in  that  it  is 
impractical  for  most  part  91  operators 
and  those  air  carriers  operating  under 
part  135.411(a)(i)  to  maintain  a  records 
keeping  system  that  will  allow  record 
tracking  of  the  complete  engine, 
propeller  or  parts  thereof. 

|FR  Doc.  94-10295  Filed  4-25-94;  8:45  ami 
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14  CFR  Chapter  I 

[Summary  Notice  No.  PR-«4-«J 

Petition  for  Rulemaking;  Summary  of 
Petitions  Received:  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions;  Correction. 

SUMMARY:  This  action  makes  a 
correction  to  the  summary  de.scribed  for 
Docket  No.  26995  in  a  notice  of 
petitions  fo.'  rulemaking  published  on 
March  30,  1994.  (59  FR  14795).  This 
action  corrects  that  error. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-3939. 
SUPPLEMENTARY  INFORMATION:  In  the 
original  publication  of  the  petition 
summary  on  March  30,  1994.  the 
petitioner  was  stated  to  be  Mr.  John  A. 
Cohen.  This  error  should  be  corrected  to 
properly  show  the  petitioner  as  the 
Benedict  Canyon  Protection  League. 


Issued  in  Washington.  DC  on  April  18 

1994 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Rtgulutions. 
(FR  Doc.  94-10291  Filed  4-29-94;  845  ami 
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14  CFR  Part  39 
[Docket  No.  94-ANE-02] 

Airworthiness  Directives;  General 
Electric  Company  CF6~80C2  Series 
Turtx)fan  Engines 

AGENCY:  Federal  AviaUon 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  documeiit  prof>oses  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
General  Electric  Company  (GE)  CF6- 
80C2  series  turbofan  engines.  This 
proposal  would  require  a  repetitive  oil 
quantity  check  after  engine  start-up  and 
prior  to  taxi,  and  installation  of  a  flame 
arrestor  plug  support  (PAPS)  in  the  aft 
end  of  the  center  vent  tube  as  a 
terminating  action  to  the  repetitive  oil 
quantity  checks.  This  proposal  is 
prompted  by  three  reports  of 
uncontained  engine  failure  due  to 
separation  of  the  fan  mid  shaft.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  an  uncontained 
engine  failure  and  inflight  engine 
shutdown  due  to  fuel  contamination  of 
the  oil  system. 

DATES:  Comments  must  be  received  by 
Junel,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
94-ANE-02.  12  New  England  Executive 
Park.  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
General  Electric  Aircraft  Engines.  CF6 
Distribution  Clerk,  room  132.  Ill 
Merchant  Street,  Cincinnati,  OH  45246. 
This  information  may  be  examined  at 
the  FAA,  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park.  Burlington, 
MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Glorianne  Messemer,  Aerospace 
Engineer,  Engine  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 


22566 


Federal  Register  /  Vol.  59,  No.  83  /  Monday,  May  2,  1994  /  Proposed  Rules 


Burlington,  MA  01803-5299;  telephone 
(617)  238-7132.  fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addres-sed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-ANE-02."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  94-ANE-02,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  has  received  three  reports  of 
uncontained  engine  failures  due  to 
separation  of  the  fan  mid  shafts  on 
General  Electric  Company  (GE)  CF6- 
60C2  series  turbofan  engines.  Separation 
of  the  fan  mid  shaft  results  from 
sustained  fires  in  the  forward  fan  shaft 
cavity,  due  to  fuel  contamination  of  the 
oil  system.  The  GE  CF6-80C2  series 
engine  has  a  lube  system  center  vent 
design  which  releases  air  and  oil  vapor 
a.xially  through  the  engine  and  into  the 
centerbody  cavity.  The  vapor  then  goes 
overboard  through  a  hole  in  the  aft 
centerbody  exhaust  plug.  If  fuel  enters 
the  engine  oil  system,  fuel  vapor  passes 


through  this  center  vent  system.  In  the 
centerbody  cavity,  the  center  vent  air  is 
allowed  to  circulate  and  contact  hot 
surfaces.  These  surfaces  are  hot  enough 
to  ignite  heavily  fuel-laden  air.  The 
pressure  rise  in  the  centerbody  cavity 
from  such  an  ignition  results  in 
backflow  of  the  sump  vent  system, 
which  can  cause  a  flame  to  travel 
forward  up  the  center  vent  tube  (CVT). 
This  may  result  in  a  sustained  fire  in  the 
forward  fan  shaft  cavity  which  can 
cause  separation  of  the  fan  mid  shaft. 
Installation  of  a  flame  arrestor  plug 
support  (FAPS)  prevents  the  movement 
of  a  flame  up  the  CVT,  sustained 
burning  in  the  forward  fan  shaft  cavity, 
and  .subsequent  fan  mid  shaft 
separations.  Until  such  time  as  the 
FAPS  is  installed,  operators  must 
perform  a  repetitive  oil  quantity  check 
for  fuel  contamination  after  engine  start- 
up but  prior  to  taxi.  If  the  oil  quantity 
indicates  5  gallons  (20  quarts)  or  more, 
operators  mu.st  troubleshoot  and  flush 
the  oil  system  prior  to  further  flight  in 
accordance  with  the  applicable 
maintenance  manual.  This  condition,  if 
not  corrected,  could  result  in  an 
uncontained  engine  failure  and  inflight 
engine  shutdown  due  to  fuel 
contamination  of  the  oil  system. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  GE  CF6-80C2 
Service  Bulletin- (SB)  No.  72-648, 
Revision  1,  dated  January  11.  1993,  and 
GE  CF6-80C2  SB  No.  72-095.  Revision 
2,  dated  January  11. 1993.  These  SB's 
describe  procedures  for  installation  of 
the  CVT  FAPS. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  airworthiness 
directive  (AD)  would  require  a 
repetitive  oil  quantity  check  after  engine 
start-up  and  prior  to  taxi,  and 
installation  of  a  F.\PS  in  the  aft  end  of 
the  CVT  as  a  terminating  action  to  the 
repetitive  oil  quantity  checks.  The 
manufacturer  has  advised  the  FAA  that 
they  will  have  manufactured  ail  the 
parts  needed  for  the  entire  fleet  by  the 
compliance  end-dale  of  August  1,  1994. 
The  FAA  has  determined  that  the 
problem  of  fuel  contamination  of  the  oil 
system  is  not  dependent  upon  cyclic  or 
hourly  usage  and  therefore  proposes  a 
compliance  end-date  of  August  1,  1994. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

The  FAA  estimates  that  1.570  engines 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  8  work 
hours  per  engine  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 


Required  parts  would  cost 
approximately  $2,316.  Out  of  the  1,570 
engines,  the  manufacturer  has  advised 
the  FAA  that  96  percent  of  the  fleet  have 
accomplished  the  requirements  of  this 
AD.  Based  on  these  figures,  the  total 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $173,077. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effec;ts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

P"or  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  E.xecutive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  .substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  DcK.ket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

General  Electric  Company:  Docket  No.  94- 
ANE-02. 

Applicability:  General  Electric  Company 
(GE)  CF6-S0C2  series  turtwfan  engines 
installed  on,  but  not  limited  to.  Airbus  A300 
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and  A310  series,  Boeing  747  and  767  series, 
and  McDonnell  Douglas  MD-11  series 
aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  uncontained  engine  failure 
and  inflight  engine  shutdown  due  to  fuel 
contamination  of  the  oil  system,  accomplish 
the  following: 

(a)  Before  each  flight,  perfoiro  an  oil 
quantity  inspection  for  fuel  contamination  at 
least  30  seconds  after  the  engine  reaches 
stabilized  Idle  but  prior  to  taxi.  If  the  oil 
quantity  indicates  5  gallons  (20  quarts)  or 
more,  maintenance  investigation  is  required 
prior  to  takeoff. 

(b)  If  the  oil  quantity  indicates  5  gallons 
(20  quarts)  or  more,  flush  and  troubleshoot 
the  oil  system  for  fuel  contamination  prior  to 
further  flight. 

(c)  For  engines  with  No.  6  bearing  plug. 
Part  Number  (P/N)  1375M78G01.  replace  the 
No.  6  bearing  plug  with  center  vent  tube 
(CVT)  flame  arrestor  plug  support  (FAPS)  in 
accordance  with  GE  CF6-fiOC2  Service 
Bulletin  (SB)  No.  72-648,  Revision  1,  dated 
January  11, 1993,  prior  to  August  1, 1994. 

(d)  For  engines  with  No.  6  bearing  plug,  P/ 
N  9362M36G01,  replace  the  fan  mid  shaft 
assembly,  the  mid  fan  duct  assembly,  and  the 
retaining  ring,  in  accordance  with  GE  CF6- 
80C2  SB  No.  72-095,  Revision  2.  dated 
January  11,  1993,  and  replace  the  No.  6 
bearing  plug  with  CVT  FAPS  in  accordance 
with  GE  CF6-80C2  SB  No.  72-648,  Revision 
1.  dated  January  11, 1993.  prior  to  August  1 
1994. 

(e)  Installation  of  the  CVT  FAPS  in 
accordance  with  paragraphs  (c)  or  (d)  of  this 
AD.  constitutes  terminating  action  for 
paragraphs  (a)  and  (b)  of  this  AD. 

(f)  The  oil  quantity  inspection  required  by 
paragraph  (a)  of  this  AD  may  be  performed 
by  the  pilot.  The  checks  must  be  recorded  in 
accordance  with  Federal  Aviation  Regulation 
(FAR)  section  43.9.  and  records  maintained 
by  the  owner/operator  as  required  by  FAR 
section  121. 380(a)(2)(v).  or  91.41 7(aj(2)(v).  as 
applicable. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  cooiments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Burlington.  Massachusetts,  on 
April  13.  1994. 

Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate. 

Aircraft  Certification  Servjce. 

IFR  Doc  94-10393  Filed  4-29-94;  8:45  am] 
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14CFRPart71 

[Alrspaca  Docket  No.  94-ASO-4] 

Proposed  Establishment  of  Class  D 
Airspace;  Class  E2  Airspace  and 
Proposed  Amendment  of  Class  E 
Airspace;  Athens,  GA 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establish  Class  D  airspace  at  the  Athens/ 
Ben  Epps  Airport,  Athens.  GA  and  to 
establish  Class  E4  airspace  due  to 
commissioning  of  a  Non-Federal  Air 
Traffic  Control  Tower,  March  14,  1994, 
at  the  Athens/Ben  Epps  Airport.  This 
Action  also  would  amend  the  Class  E2 
surface  airspace  at  Athens/Ben  Epps 
Airport  to  indicate  part-time  when  the 
control  tower  is  not  in  operation.  The 
intended  effect  of  this  proposal  is  to 
require  pilots  to  establish  two-way  radio 
communications  prior  to  entering  the 
airspace  during  the  hours  the  control 
tower  is  in  operation. 
DATES:  Comments  must  be  received  on 
or  before  June  3. 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Docket  No. 
94-ASO-4.  Manager.  System 
Management  Branch.  ASO-530.  P.O. 
Box  20636.  Atlanta.  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  room  530, 
1701  Columbia  Avenue.  College  Park, 
Georgia  30337;  telephone  (404)  305- 
5200. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wade  T.  Carpenter.  Jr.,  Airspace 
Section,  System  Management  Branch, 
Air  Traffic  Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5585. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Comments  wishing  the 


FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made:  Comments' 
to  Airspace  Docket  No.  94-ASO-4."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  thig  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region.  Room  530.  1701  Columbia 
Avenue.  College  Park.  Georgia  30337, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive^ublic  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  v,'ill  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NTRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager. 
System  Management  Branch  (ASO-530). 
Air  Traffic  Division.  P.O.  Box  20636, 
Atlanta.  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A.  which  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  a  Class  D  airspace  area  and 
Class  E4  airspace  at  the  Athens/Ben 
Epps  Airport.  Athens,  Georgia.  This 
action  also  would  amend  the  Class  E2 
surface  airspace  at  Athens/Ben  Epps 
Airport  to  indicate  part  time.  The 
establishment  of  this  Class  D  airspace 
area  will  require  pilots,  prior  to  entering 
the  airspace,  to  establish  two-way  radio 
communications  with  the  newly 
commissioned  air  traffic  control  tower 
providing  air  traffic  services.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  D,  Class  E2  and  Class  E4  airspace 
areas,  are  respectively  published  in  Para 
5000,  Para  6002  and  Para  6004  of  FAA 
Order  7400.9A  dated  June  17,  1993,  and 
effective  September  16,  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D,  E2  and  E4  airspace 
areas  listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
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The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  71  as 
follows: 

PART  71— lAMENDEDl 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Aulbority:  49  U.S.C  app.  1348(a),  1354;a). 
1510;  E.O.  10854,  25  FR  9565,  3CFR,  1959- 
1963  Comp.^p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Para  5000    Class  D  Airspace 


ASO  GA  D  Athens,  Georgia  [New] 

Athens/Ben  Epps  Airport,  Athens,  Georgia 
(lat.  35''56'54"N,  long,  83°19'37"W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3300  feet  MSL 
within  a  4-mile  radius  of  the  Athens/Ben 
Epps  Airport.  This  Class  D  airsptace  area  is 
effective  during  the  specified  dates  and  times 
established  in  advance  by  a  Notice  to 
Airman.  The  effective  date  and  time  will 
thereafter  he  continuously  published  in  the 
Airport/Facility  Directory. 
*         •         •         •         • 

Para  6004    Qass  E  airspace  designated  as 
an  extension  to  a  Class  D  surface  area. 


ASO  GA  E4  Athens.  Georgia  [New] 

Athens/Ben  Epps  Airpwrt,  Athens,  Georgia 
(lat.  35''56'54"N,  long.  83°19'36"W) 
That  airspace  within  3  miles  each  side  of 
the  Athens  VORTAC  195°  radial,  extending 
from  the  4-miie  radius  to  7  miles  south  of  the 
VORTAC  and  within  3  miles  each  side  of  the 
Athens  VORTAC  078"  radial,  extending  from 
the  4-mile  radius  to  7  miles  east  of  the 
VORTAC 


Paw  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport. 

ASO  GA  E2  Athens.  Georgia  [Ameud] 

Athens/Ben  Epos  Airport,  Athens,  Georgia 
(lat.  35"'56'54"N.  long  83''19'36"W) 
Within  a  4-miIe  radius  of  the  Athens,'Ben 
Epps  Airport  and  within  3  miles  each  side  of 
the  Athens  VORTAC  195"'  radial,  extending 
from  the  4-mile  radius  to  7  miles  south  of  the 
VORTAC  and  within  3  miles  each  side  of  the 
Athens  VORTAC  076°  radial,  extending  from 
the  4-mile  radius  to  7  miles  east  of  the 
VORTAC. 

This  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effected  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

issued  in  College  Park,  Georgia,  on  April 
12,1994. 

Michael ).  Powderiy, 

Acting  Manager,  Air  Traffic  Division  Southern 
Region. 

(FR  Doc.  94-10382  Filed  4-2»-94;  8:45  am) 

BILUNO  COOC  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-ACE-13] 

Proposed  Removal  of  Class  E 
Airspace;  Higginsville,  MO, 
Higginsville  Industrial  Municipal 
Airport 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
remove  Class  E  airspace  at  Higginsville, 
Missouri.  The  only  standard  instrument 
approach  procedure  (SLAP)  for  the 
Higginsville  Industrial  Municipal 
Airport  was  cancelled  on  September  19, 
1991.  The  reason  for  this  cancellation 
was  the  Higginsville  Very  High 
Frequency  Omnidirectional  Range 
(VOR)  was  permanently  out  of  ser\'ice, 
and  this  was  the  navigation  aid  upon 
which  the  SL\P  was  based. 
DATES:  Comments  must  be  received  on 
or  before  June  1, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 


System  Management  Branch,  ACE-530. 
Federal  Aviation  Administration, 
Docket  No.  94-ACE-13,  601  East  12th 
Street,  Kansas  City.  Missouri  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Central  Regional  Office 
at  the  address  showm  above,  between  9 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

An  informal  docket  may  also  be 
examined  during  norma!  business  hours 
in  the  Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division,  at  the  address  shown  above. 

FOR  FURTHER  tNFORMATJON  COHTACT:  Dale 

L.  Carnine,  Airspace  Specialist,  System 
Management  Branch,  ACE-53bb, 
Federal  Aviation  Administration,  601 
East  12th  Street,  Kansas  City,  Missouri 
64106;  telephone  number:  (816)  426- 
3408. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  94-ACE-13. "  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  System 
Management  Branch,  Air  Traffic 
Division,  at  601  East  12th  Street,  Kansas 
City,  Missouri,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 


Availability  of  NPRM's 
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lily  person  may  obtain  a  copy  of  tliis 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch.  Air  Traffic 
Division,  601  East  12th  Street,  Kansas 
City,  Missouri  64106.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisor>-  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
remove  Class  E  airspace  at  Higginsville, 
Missouri.  The  only  SLAP  for  the  airport 
was  cancelled  on  September  19.  1991. 
The  Approach  was  based  on  the 
Higginsville  VOR  which  has  been  out  of 
service  for  several  years.  A  previous 
proposal  to  remove  the  airspace  was 
published  in  the  Federal  Register  on 
May  24,  1991.  as  Airspace  Docket  91- 
ACE-21  (56  FR  23820).  The  propo.sal 
was  cancelled  because  of  a  plan  to 
restore  the  VOR  to  normal  operation. 
This  plan  never  materialized.  Therefore, 
the  FAA  is  proposing  to  remove  the 
Class  E  airspace  at  Higgin.sviile, 
Missouri.  Class  E  airspace  areas 
extending  from  700  feet  AGL  for  airports 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9A,  dated  June  17. 1993.  and 
effective  September  16.  1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
Class  E  airspace  designation  for 
Higginsville.  Missouri,  listed  in  this 
document  would  be  removed  from  this 
order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  tet:hnical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore:  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 
criter  a  of  the  Regulatory  Flexibility  A<1. 


List  ofSubiects  in  14  CFR  Part  71 

Airspace,  Incorporated  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows; 

PART  71-{AMEN0ED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510:  E.O.  10854.  24  FR  9565,  3  CFR,  195&- 
1963  Cnmp..  p.  389;  49  U.S.C.  lOfifg);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16,  1993,  is 
amended  as  follows: 

Piiranraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
aboiv  the  surface  of  the  eartli. 

•  •         »         *         • 

ACE  MO  E2  Higginsville,  MO  IRomoved) 

•  •         •         •         • 

Issued  in  Kansas  City,  Mis-souri.  on  April 
13,  1994. 

Clarence  E.  Newfoem, 

Manager.  Air  Traffic  Division,  Central  Pegion. 
|FR  Doc.  94-103S4  Filed  4-29-94;  8:45  ami 

BILUNG  CODE  4B10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-13] 

Modification  of  Class  E  Airspace; 
NewarX,  OH 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
modify  existing  Class  E  airspace, 
specifically  Class  E5  Airspace  near 
Newark.  Ohio,  to  accommodate  a  new 
Simplified  Directional  Facility  (SDF) 
Runway  9  Standard  Instrument 
Approach  Procedure  (SLAP)  to  Newark- 
Heath  Airport.  The  intended  effect  of 
this  proposal  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions. 

DATES:  Comments  must  be  revived  on 
or  before  June  7,  1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 


Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  94-ACL-13,  2300  East 
Devon  Avenue,  Des  Plaines,  IlHnois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  aUo  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division.  System  Management 
Branch.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Woodford.  Air  Traffic  Division. 
System  Management  Branch.  AGL-530. 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue.  Des  Plaines.  Illinois 
60018.  telephone  (708)  204-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulator}' 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulator}-,  aeronautical,  economic, 
environmental,  and  energy-related 
aspet;ts  to  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  .submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
AGL-13."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  of  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket.  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  do*  ket. 
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Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of^roposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  inquiry 
Center,  APA-220,  300  Independence 
Avenue.  SW.,  Washington.  DC  20591,  or 
by  calling  (202)  267-3485. 
CommunicatJons  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NTRM's  should  also 
request  a  copy  of  Advisory  Qrcular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  Is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modi^r  Class  E  airspace  at  Newark, 
Ohio,  to  provide  controlled  airspace 
from  700  feet  to  1200  feet  AGL  for 
aircraft  exec-uting  the  SDF  Runway  9 
SLAP  into  Newark-Heath  Airport.  The 
intended  effect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  Aeronautical  mops  and 
charts  would  reflect  the  defined  area, 
which  would  enable  pilots  to 
circumnavigate  the  area  in  order  to 
comply  with  applicable  visual  flight 
rules  requirements. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
are  published  In  Paragraph  600.'i  of  FAA 
Order  7400.9A  dated  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298:  July  6.  1993).  The 
Class  E  airspace  designation  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  thera  operationally  current.  It, 
therefore;  (1)  Is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979;  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  -Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  referem*. 
Navigation  (airl. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED! 

1.  The  authority  citation  for  14  CFR 
par;  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a), 
1510;  E.O.  10854.  24  FR  9  9365.  3  CFR,  1959- 
1363  Comp  .  p.  389;  49  U.S.C.  106(s);  14  CFR 
11.69. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  In 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16,  1993,  is 
amended  as  follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  mon- 
above  the  surface  of  the  earth . 

AGL  OH  ES  Newark,  OH  [Re\xsed1 

N«vvark-Heath  Airport.  OH 

(lat.  40^1  29"N.,  long.  82»27  43"W.) 
Hebron,  Buckeye  Executive  Airport,  OH 
(lat.  39'^7'42"N,  long  82''32'27"W.) 
Thai  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8  5  mile 
radius  cf  Newark-Heath  Airport,  and  within 
1.3  miles  eithwr  side  of  the  324°  bearing  from 
Newark-Heath  Airport,  within  5.5  miles 
north  and  4  miles  south  of  the  273"  bearing 
from  Newark-Heath  Airport,  extending  to  15 
miles  west  of  the  Airport,  excluding  that 
portion  within  the  Port  Columbus,  Ohio 
Class  E  airspvace  area;  within  a  6  mile  radius 
of  Buckeye  Executive  Airpyort,  and  within  6 
miles  either  side  of  the  351°  bearing  from  the 
Airport,  extending  to  12.5  miles  north  of  the 
Airport 
•         •         •  •         • 

Issued  in  Des  Plainps,  Illinois  on  April  18, 
1994 

Roger  Wall, 

Manager,  Air  Traffic  Division. 
jFR  Doc  94-10385  Filed  4-29-94;  8;45  ami 

ULUNO  CODE  «»1(>-I3-4I 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-14] 

Establishment  of  Class  E  Airspace; 
Griffith,  Indiana 

AGENCY:  Federal  Aviation 

Administration,  (FAA),  DOT. 

ACnOM:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establish  Class  £5  airspace  at  Griffith, 
Indiana,  to  accommodate  a  new  VOR/ 
DME  Runway  26  Standard  Instrument 
Approach  Prxx^dure  (SLAP)  to  Griffith- 
Merrillville  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
The  intended  effect  of  this  proposal  is 
to  provide  segregation  of  aircraft  using 
instrument  approach  procedure  in 
In.strument  conditions  from  other 
oircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  June  7, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  tho 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Do<Jcet  No.  94-AGL-14,  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  System  Management 
Branch.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Woodford,  Air  Traffic  Division. 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
6(K)18,  telephone  (708)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  ihey  may  desire. 
Connnents  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
AGL-14  ■'  The  postcard  will  be  date/ 
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lime  Btamped  and  returned  to  the 
comrtienter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submiitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA. 
Greati  Lakes  Region,  Office  of  the 
Assisbat  Chief  Counsel,  2300  East 
Devon  Avenue.  Des  Flaines.  IHinois, 
both  before  a.nd  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
persofinel  concfemed  with  this 
rulnrriaking  will  he  iiled  in  the  docket. 

Availability  of  N'PRM's 

Ani  person  rray  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviatjon  Administration,  Office  of 
Bublif  Affairs,  Attention:  Public  Inquiry 
Center.  APA-220.  800  Independence 
AvenjiS  S\V.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  tfiis  NfPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Griffith, 
Indiana,  to  provide  controlled  airspace 
from  700  feet  to  1200  feet  ACL  for 
aircraft  executing  the  new  VOR/DME 
Runway  26  SIAP  into  Griffith- 
Merrillville  Airport.  The  intended  effect 
of  this  action  is  to  provide  segregation 
of  aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions.  Aeronautical  maps 
and  charts  would  reflect  the  defined 
area,  which  would  enable  pilots  to 
circumnavigate  the  area  in  order  to 
comply  with  applicable  visual  flight 
rules  requirements. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datimi  83.  Class  E  airspace  designations 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9A  date  June  17, 1993,  and 
effective  September  16.  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993).  The 
Class  E  airspace  designation  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 


established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  num.ber  of  small  entities 
under  the  criteria  for  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  as  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  99565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(b);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorjxjration  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005    Class  E  airspace  oreas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  DM  E5  Griffith,  DM  (New] 

Criffith-Merrillville  Airport 

(Lat.  4r31'll"  N.,  long.  87''24"04"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3  mile 
radius  of  the  Griffith-Merrillville  Airport, 
excluding  that  area  within  the  Chicago,  IL 
Class  E  airspace  area. 
•         *         •         •         • 

Issued  in  Des  Plaines,  Illinois  on  April  18, 
1994. 

Roger  Wall, 

Manager,  Air  Traffic  Division. 

IFR  Doc  94-10383  Filed  4-29-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  950 

Wyoming  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 


SUMMARY:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Wyoming  permanent  regulatory 
program  (hereinafter,  the  "Wyoming 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  consists  of 
proposed  statutory  changes  to  the 
Wyoming  Environmental  Quality  Act 
(EQA)  pertaining  to  recovery  of  costs 
and  expenses  (including  attorney's  fees) 
incurred  in  connection  with 
administrative  and  judicial  proceedings. 

This  document  sets  forth  the  times 
and  locations  that  the  Wyoming 
program  and  proposed  amendment  to 
that  program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  procedures  that  will  be 
followed  regarding  the  public  hearing,  if 
one  is  requested. 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.d.t.  June  1, 1994. 
If  requested,  a  public  hearing  on  the 
proposed  amendment  will  be  held  on 
May  27, 1994.  Requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  by  4  p.m.,  m.d.t.  on  May  17, 
1994.  Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy 
Padgett  at  the  address  listed  below. 

Copies  of  the  Wyoming  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Casper  Field  Office. 
Guy  V.  Padgett.  Director.  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement;  100 
East  B  Street.  Room  2128;  Casper. 
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WY:  82601-1918.  Telephone:  (307) 

2fil-5776. 
Dennis  Hammer.  Director;  Wyoming 

Department  of  Environmental  Quality; 

Herschler  Building.  Fourth  Floor 

West;  122  West  25th  Street; 

Cheyenne.  Wyoming;  82002. 

Telephone:  (307)  777-7758. 
FOR  FURTHER  INFORMATION  CONTACT: 
Guy  V.  Padgett.  Telephone:  (307)  261- 
5776. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Wyoming 
Program 

On  November  26.  1980.  the  Secretary 
of  the  Interior  conditionally  approved 
the  Wyoming  program.  General 
background  information  on  the 
Wyoming  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
of  the  Wyoming  program  can  be  found 
in  the  November  26.  1980.  Federal 
Register  (45  FR  78637).  Subsequent 
actions  concerning  Wyoming's  program 
and  program  amendments  can  be  found 
at  30  CFR  950.11.  950.12,  950.15.  and 
950.16. 

On  January  24. 1994  (59  FR  3513).  the 
Secretary  of  the  Interior  approved  with 
certain  exceptions,  Wyoming's  program 
amendments  regarding  the  recovery  of 
costs  and  expenses,  including  attorney 
fees,  incurred  in  connection  w  ith 
administrative  review  proceedings 
under  the  Wyoming  program.  As  a 
resu It  of  this  decision  30  CFR  950.11(c) 
was  modified  to  require  Wyoming  to 
revise  section  35-11^37  of  the 
Wyoming  Statutes  (W.S.)  to  be 
consistent  with  the  Federal 
requirements  at  section  525(e)  of 
SMCRA  (30  U.S.C.  1275(e))  and  43  CFR 
4.1290  through  4.1295  concerning  the 
award  of  costs  and  expenses  incurred  in 
connection  with  administrative  and 
judicial  proceedings. 

II.  Discussion  of  Proposed  Amendment 

By  letter  dated  April  13.  1994. 
(Administrative  Record  No.  WY-27-01) 
Wyoming  submitted  a  proposed 
amendment  to  its  permanent  program 
pursuant  to  SMCRA.  The  Wyoming 
proposed  amendment  consists  of 
statutory  changes  to  the  Wyoming 
Environmental  Quality  Act  (EQA) 
through  Enrolled  Act  4.  Original  House 
Bill  No.  98  (1994  Budget  Session), 
which  was  signed  into  law  on  March  16. 
1994.  Enrolled  Act  4  revises  1)  W.S.  35- 
ll-437(f)  by  amending  the  introductory 
language,  changing  the  word  "director" 
to  "council."  and  adding  the  language 
"or  subsequent  judicial  review 
proceedings;"  2)  W.S.  35-ll-437(f)(i) 
and  (iii)  by  repealing  them  in  their 


entirety:  and  3)  W.S.  35-ll-437(g)  by 
repealing  it  in  its  entirety. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Wyoming  program. 

Written  Coininents 

Written  comments  should  be  specific, 
pertain  only  to  the  issue  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commentor's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m.. 
m.d.t.  May  17.  1994.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so.  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
bearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  OSM  office 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  at  the 
locations  listed  under  ADDRESSES.  A 


written  summary  of  each  meeting  will 
be  made  a  part  of  the  administrative 
record. 

rv.  Procedural  Determinations 

Compliance  with  Executive  Order  1286b 

This  proposed  rule  is  exempted  from 
review  by  the  office  of  Management  and 
Budget  under  Executive  Order  12866 
(Reduction  of  Regulatory  Burden). 

Compliance  With  Executive  Order 
12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731  and  732  have 
been  met. 

Compliance  With  the  National 
Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  ef  seq.). 

Compliance  With  the  Regulatory 
Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 


W  li 


Federal  Register  /  Vol.  59.  No.  83  /  Monday.  May  2.  1994  /  Proposed  Rules 


22573 


ich  an  economic  analysis  was 
prepared  and  certification  made  that 
sudi  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
w^uld  have  a  significant  economic 
imjpact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  950 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

liated:  April  19,  1994. 
Raymond  L.  Lowrie. 

Assistant  Director.  Western  Support  Center. 
IFR  Doc.  94-10236  Filed  4-29-94;  8:45  ara) 

BILUNG  CODE  4310-05-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 

[CQ0O2-94-019] 
«»N2115-AE46 

Memphis  In  May  Sunset  Symphony, 
Lower  Mississippi  River 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Coast  Guard  proposes 
adopting  a  regulation  for  the  Memphis 
in  May  Sunset  Symphony  which  w  ill  be 
held  on  the  Lower  Mississippi  River 
near  Memphis.  Tennessee  on  May  28, 
1994.  This  regulation  is  needed  to 
control  vessel  traffic  in  the  immediate 
vicinity  of  the  event.  The  regulation  will 
restrict  general  navigation  in  the 
regulated  area  for  the  safety  of 
spectators,  participants  and  through 
traffic. 

DATES:  Comments  must  be  received  on 
or  before  May  23,  1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Commander  (bb).  Second  Coast  Guard 
District.  1222  Spruce  Street.  St.  Louis. 
MO  63103-2832.  Attention:  Docket 
CGD2-94-019.  Comments  may  also  be 
delivered  to  room  2.202C  at  the  above 
address  between  7  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  For  information  concerning 
comment  the  telephone  number  is  (314) 
539-3971. 

The  Boating  Safety  Division.  Second 
Coast  Guard  District,  maintains  the 
public  docket  for  this  rulemaking. 


Comments  will  become  part  of  this 
docket  and  will  be  available  for 
in.spection  or  copying  in  room  2.202C  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  J.  O.  Jaczinski.  Boating  Safety 
Division,  Second  Coast  Guard  District 
(314) 539-3971. 

SUPPt-EMENTARY  INFORMATION: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
ICGD2-94-0191.  identify  the  specific 
section  of  this  proposal  jto  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Each  person  who 
wants  an  acknowledgment  of  the  receipt 
of  comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope/ 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  The  Coast  Guard  may  change  the 
proposal  in  view  of  the  comments. 

The  Coast  Guard  does  not  plan  to 
hold  a  public  hearing.  Persons  may 
request  a  public  hearing  by  writing  to 
the  Docket  Clerk  at  the  address  under 
ADDRESSES.  If  the  Coast  Guard 
determines  that  the  opportunity  to  make 
oral  presentations  wall  aid  this 
rulemaking,  the  Coast  Guard  will  hold 
a  public  hearing  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

The  comment  period  for  this 
regulation  has  been  shortened  to  20 
days  because  the  application  was  not 
received  in  time  to  allow  for  the  normal 
60  day  comment  period.  The  Coast 
Guard  has  determined  that  because  of 
the  local  nature  of  this  event  and  the 
limited  duration  of  the  required  closure 
of  the  river,  30  days  will  be  a  sufficient 
period  of  time  to  receive  and  review  any 
comments. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LCDR  J.  O. 
Jaczinski,  Project  Officer,  Second  Coast 
Guard  District,  Boating  Safety  Division 
and  LCDR  A.  O.  Denny.  Project 
Attorney,  Second  Coast  Guard  District 
Legal  Office. 

Background  and  Purpose 

The  Memphis  in  May  Sunset 
Symphony  begins  at  12  noon  and  will 
end  at  approximately  10  p.m.  The  event 
consists  of  an  orchestra  performance  by 
the  Memphis  Symphony,  followed  by 
10  to  12  minutes  of  fireworks  over  the 
river  at  the  conclusion  of  the  evening. 


In  order  to  provide  for  the  safety  of 
spectators  and  participants,  and  for  the 
safe  passage  of  through  traffic,  the  Coast 
Guard  will  restrict  vessel  movement  in 
the  regatta  area,  immediately  before  and 
during  the  fireworks  display.  The  river 
will  be  closed  from  8  p.m.  to  10  p.m., 
local  time,  to  all  vessel  traffic  except 
participants,  official  regatta  vessels,  and 
patrol  craft.  These  regulations  are  issued 
pursuant  to  33  U.S.C.  1233  and  33  CFR 
100.35. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11040,  February  26. 1979).  it  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
and  it  contains  no  collection  of 
informatign  requirements. 

A  full  regulatory  analysis  is 
unnecessary  because  the  Coast  Guard 
expects  the  impact  of  this  regulation  to 
be  minimal  due  to  its  short  duration. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  independently 
ovkTied  and  operated  small  business  that 
are  not  dominant  in  their  field  and  Lhat 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632). 

Because  it  expects  the  impaci  of  this 
proposal  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  If  however, 
you  think  that  your  business  qualifies  as 
a  small  entity  and  that  this  proposal  will 
have  a  significant  economic  impact  on 
your  business,  please  submit  a  comment 
(see  ADDRESSES)  explaining  why  you 
think  your  business  qualifies  and  in 
what  way  and  to  what  degree  this 
proposal  will  economically  affect  your 
business. 

Collection  oflnfonoation 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
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have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section  2.B.2 
of  Commandant  instruction  M16475.1B. 
this  regulation  is  categorically  excluded 
from  further  environmental 
documentation  because  promulgation  of 
changes  to  the  regulations  have  been 
found  to  not  have  a  significant  effect  on 
human  environment.  A  Categorical 
Exclusion  Determination  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  Safety,  Navigation  (Water), 
Records  and  recordkeeping 
requirements.  Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  100 
of  title  33.  Code  of  Federal  Regulations, 
as  follows: 

PART  100— {AMENDED] 

The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  100.35  T02-O19  is 
added,  to  read  as  follows: 

§  100.35  T02-019    Lower  Mississippi  River. 
Memphis,  Tennessee. 

(a)  Regulated  area.  Lower  Mississippi 
River  from  mile  736.0  to  736.5. 

(b)  Special  local  regulations.  (1) 
E.xcept  for  participants  in  the  Memphis 
in  May  Sunset  Symphony,  no  person  or 
vessel  may  enter  or  remain  in  the 
regulated  area  without  permission  of  the 
Patrol  Commander. 

(2)  The  Coast  Guard  Patrol 
Commander  will  be  a  commissioned  or 
petty  officer  designated  by  the 
Commanding  Officer,  Marine  Safety 
Office  Memphis.  Tennessee  and  may  be 
contacted,  during  the  event,  on  channel 
16  (156.8  MHZ)  by  the  call  sign  "Coast 
Guard  Patrol  Commander."  The  Patrol 
Commander  may: 

(i)  Direct  the  anchoring,  mooring,  or 
movement  of  any  vessel  within  the 
regulated  area; 

(ii)  Restrict  vessel  operation  within 
the  regulated  area  to  vessels  having 
particular  operating  characteristics; 

(iii)  Termmate  the  marine  event  or  the 
operation  of  any  vessel  when  necessary 
for  the  protection  of  life  and  property; 
and 

(iv)  Allow  vessels  to  transit  the 
regulated  area  whenever  an  event  is  not 


being  conducted  and  the  transit  can  be 
completed  before  another  event  begins. 

(3)  Coast  Guard  commissioned  or 
petty  ofBcers  will  patrol  the  event  on 
board  patrol  vessels  which  display  the 
Coast  Guard  Ensign.  If  radio  or  other 
voice  communications  are  not  available 
to  communicate  with  a  vessel,  they  will 
use  a  series  of  sharp,  short  blasts  by 
whistle  or  horn  to  signal  the  operator  of 
any  vessel  in  the  vicinity  of  the 
regulated  area  to  stop.  When  signaled, 
the  operator  of  any  vessel  in  the 
immediate  vicinity  of  the  regulated  area 
shall  stop  the  vessel  immediately  and 
shall  proceed  as  directed. 

(4)  Vessels  desiring  to  transit  the 
regulated  area  may  do  so  only  with  the 
prior  approval  and  direction  of  the 
Patrol  Commander. 

(5)  The  Patrol  Commander  will 
terminate  enforcement  of  this  section  at 
the  conclusion  of  the  marine  event  if 
earlier  than  the  announced  termination 
time. 

(c)  Effective  date.  This  section 
becomes  effective  from  8  p.m.  to  10  p.m. 
local  time  on  May  28,  1994. 

Dated:  April  15.  1994. 
Paul  M.  Blayney, 

Pear  Admiral,  U.S.  Coast  Guard  Commander. 

Second  Coast  Guard  District. 

|FR  Doc.  94-10443  Filed  4-29-94;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  165 
[OPP-190001A;  FRL-4777-8] 

Standards  for  Pesticide  Containers 
and  Containment;  Extension  of  Public 
Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  extension  of 
public  comment  period. 

SUMMARY:  Pursuant  to  its  authority 
under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  EPA  proposed  container  design 
requirements  for  refillable  and 
nonrefi liable  pesticide  containers,  and 
procedures,  standards  and  label 
language  to  facilitate  removal  of 
pesticides  from  containers  prior  to 
disposal  and  standards  for  pesticide 
containment  structures  (59  FR  6712, 
February  11,  1994).  EPA  is  extending 
the  public  comment  period  for  that 
proposed  rule  for  60  days,  from  May  12, 
1994  to  July  11,1994. 
DATES:  Comments  must  be  received  on 
or  before  July  11. 1994. 


ADDRESSES:  Submit  written  comments 
on  the  proposed  rule,  bearing  the 
document  identification  number  OPP- 
190001,  by  mail  to:  Public  Docket  and 
Freedom  of  Information  Section.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  U.S.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  20460.  Deliver 
comments  in  person  to:  Public  Docket 
and  Freedom  of  Information  Section. 
Field  Operations  Division  (7506C). 
Office  of  Pesticide  Programs,  U.S. 
Environmental  Protection  Agency,  Rm. 
1132.  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway.  Ariington.  VA  22202. 

In  addition.  EPA  requests  that  a  disk 
copy  in  Word  perfect  or  ASCII  be 
submitted,  if  possible.  Comments  may 
be  submitted  electronically  to  e-mail 
address: 
pestrule.pmds@epamail.epa.gov. 

Information  submitted  in  any 
comment  concerning  the  proposal  may 
be  claimed  as  confidential  by  marking 
any  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Comments  will  be  available  for  public 
inspection  in  Room  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail  for  the  proposed  Standards  for 
Pesticide  Containers  and  Containment: 
Janice  Jensen.  Pesticide  Management 
and  Disposal  Staff.  Office  of  Pesticide 
Programs  (7507C).  U.S.  Environmental 
Protection  Agency.  401  M  St.  SW.. 
Washington.  DC  20460.  (703)  305-5288. 
SUPPi-EMENTARY  INFORMATION:  Pursuant 
to  its  authority  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA),  EPA  proposed  container 
design  requirements  for  refillable  and 
nonrefillable  pesticide  containers,  and 
procedures,  standards  and  label 
language  to  facilitate  removal  of 
pesticides  from  containers  prior  to 
disposal  and  standards  for  pesticide 
containment  structures  (59  FR  6712. 
February  11.  1994).  EPA  is  extending 
the  public  comment  period  for  that 
proposed  rule  for  60  days,  from  May  12. 
1994  to  July  11. 1994.  The  proposed  rule 
was  corrected  at  59  FR  10228.  March  3, 
1994  and  at  59  FR  15966.  April  5. 1994. 
EPA  has  been  requested  to  extend  the 
comment  period  to  give  persons 
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interested  in  commenting  on  the 
numerous  issues  in  the  proposed  rule 
more  time  to  draft  thorough  comments. 


Therefore,  the  comment  period  is  being 
extended  for  an  additional  60  days. 


Dated:  April  20,  1994. 

Douglas  D.  CampI, 

Director.  Office  of  Pesticide  Programs. 

IFR  Doc.  94-10439  Filed  4-29-94;  8:45  am| 
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contains  documents  other  than  rules  or 
proposed  rules  that  are  applicat)le  to  the 
public.  Not)ces  of  hearings  and  investigations, 
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petitions  and  applications  and  agency 
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examples  of  documents  appearing  in  this 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Intent  To  Prepare  an  Environmental 
Statement,  Eldorado  National  Forest  et 
al;CA 

agency:  Forest  Service.  USDA. 

ACTION:  Revision  of  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

SUMMARY:  On  May  13, 1992,  the  Forest 
Service  filed  a  notice  of  intent  in  the 
Federal  Register  to  prepare  an 
environmental  impact  statement  (EIS)  to 
analyze  revision  of  management 
guidelines  for  the  Desolation  Wildrmess 
on  the  Pacific  and  Placer\  ille  Ranger 
Districts  of  the  Eldorado  National  Forest 
and  the  Lake  Tahoo  Basin  Management 
Unit.  El  Dorado  County.  California.  This 
notice  is  being  filed  because  the  draft 
EIS  has  been  delayed  more  than  6 
months. 

ADDRESSES:  Craig  Harasek,  District 
Ranger.  Pacific  Ranger  District,  Eldorado 
National  Forest,  ATTN:  Desolation 
Wilderness  EIS,  Pacific  Ranger  District. 
Pollack  Pines.  CA.  95726.  phone  916- 
644-2349. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  EIS  to  Karen  Leyse, 
Interdisciplinar)"  Team  Leader,  Pacific 
Ranger  District.  Pollock  Pines,  CA. 
95726.  phone  916-644-2349. 

SUPPLEMENTARY  INFORMATION:  The 
Eldorado  National  Forest  Land  and 
Resource  Management  Plan  (1989).  the 
Lake  Taboe  Basin  Management  Unit 
Land  and  Resource  Management  Plan 
(1988).  and  the  1964  Wilderness  Act 
have  provided  general  management 
direction  for  Desolation  Wilderness.  The 
current  Desolation  Wilderness 
Management  plan  was  completed  in 
1978;  both  Forest  Plans  indicate  the 
need  to  review  the  existing  Desolation 
Wilderness  Plan  and  to  revise  it  as 


needed.  The  decision  may  result  in 
amendment  to  the  Forest  Plans. 

A  great  deal  of  scoping  has  been 
completed  since  the  original  notice  of 
intent  was  filed.  Through  scoping,  the 
following  issues  have  been  identified: 

1.  Fire.  Fire  suppression  has  affected 
the  development  and  maintenance  of 
natural  plant  communities  and  the 
resulting  ecosystems.  Current  fire 
management  policy  and  suppression 
techniques  are  not  consistent  with 
maintaining  natural  processes  and 
wilderness  characteristics. 

2.  Fisheries.  Stocking  of  fish  in 
wilderness  lakes  provides  recreational 
opportunities  fur  the  public,  but  this 
practice  affects  naturally  occurring 
biodiversity  and  ecosystems,  which  are 
protected  by  wilderness  designation. 

3.  Range.  Current  grazing  practices 
may  impact  water  quality,  vegetation, 
meadow  and  riparian  areas,  wildlife, 
and  archaeological  sites.  Grazing  is  a 
historical  use;  however,  the  presence  of 
cattle  disturbs  some  visitors. 

4.  Water  quality.  Current  use  and 
management  practices  may  be  creating 
unacceptable  water  quality  conditions 
in  the  wilderness. 

5.  Wood  fires.  Many  wilderness  users 
value  campfires  as  part  of  the 
wilderness  experience;  however, 
collection  of  firewood  and  presence  of 
fireriags,  ashes,  and  other  campfire 
debris  degrades  campsites  and 
eliminates  down,  woody  debris,  an 
important  part  of  the  ecosystem. 

6.  Visitor  impacts.  Some  areas  of  the 
wilderness,  especially  lakeshores  and 
easily  accessed  sites,  are  being  damaged 
by  visitor  use.  Users,  including 
recreational  stock  users,  may  impact  the 
vegetation,  soils,  wildlife,  and  cultural 
sites. 

7.  Quotas  and  group  size.  The  number 
and  distribution  of  useis  and  the  size  of 
groups  (including  stock)  affect  the 
values  and  character  of  the  wilderness 
and  the  quality  of  the  wilderness 
experience. 

8.  Aircraft  Overflights.  Overflights  are 
common  and  intnide  on  the  wilderness 
experience. 

9.  Dogs.  The  presence  of  dogs  disturbs 
some  visitors,  adds  to  sanitation 
problems,  and  rnav  harass  wildlife. 

10.  Recreationaf  shooting.  Some 
visitors  feel  that  the  responsible  use  of 
guns  should  be  allowed.  Others  are 
disturbed  by  the  noise  and  the 
harassment  of  wildlife  and  have 
expressed  concern  for  their  owm  safety. 


11.  Trails.  Management  and 
development  of  trailheads  and  trails 
may  affect  the  amounts  and  patterns  of 
use  and  the  quality  of  the  wilderness 
experience. 

In  preparing  the  EIS,  the  Forest 
Service  will  be  considering  a  range  of 
alternatives  for  future  management  of 
the  wilderness.  The  Forest  Service  is  in 
the  process  of  developing  these 
alternatives,  which  range  from 
maximum  recreational  use  of  the 
wilderness  to  maximum  wilderness 
protection.  These  preliminary 
alternatives  may  be  revised  before  the 
draft  EIS  is  issued  as  new  information 
is  developed  or  new  comments  are 
received: 

Maximum  Opportunity'.  This 
alternative  would  increase  the  use  of  the 
wilderness  by  expanding  the  trail 
system  and  signing,  maintaining  all 
trails,  and  upgrading  unimproved  trails. 
Camping  would  be  allowed  in  all  zones. 
Fisheries  opportunities  would  be 
increases.  Campfires  would  be 
permitted  in  designated  firerings,  back 
country  toilets  would  be  installed, 
group  sizes  of  25  would  be  permitted. 
and  quotas  for  overnight  camping  would 
be  raised.  There  would  be  no  limits  for 
recreational  stock.  No  fees  would  be 
charged. 

No  Action.  The  current  situation 
would  continue  unchanged.  There 
would  continue  to  be  unlimited  day  use 
with  quotas  on  overnight  use  in  the  3- 
nionth  summer  period.  Camping  would 
be  permitted  in  all  zones.  Maintenance 
and  reconstruction  of  existing  trails 
would  continue.  Fish  stocking  of  lakes 
and  operation  of  stream  flow 
management  dams  would  continue. 
Wood  fires  would  continue  to  be 
prohibited.  All  fires,  including 
lightening  caused  fires,  would  be 
suppressed.  Sanitation 
recommendations  would  continue  to 
include  a  100-foot  setback  from  water. 
There  would  be  no  limits  on 
recreational  shooting  or  recreational 
stock.  The  forests  would  continue  to 
pursue  charging  a  permit  reservation 
fee. 

Enhanced  Wilderness  Experience.  Tlie 
quality  of  the  wilderness  experience 
would  be  improved  by  restricting  the 
number  of  day  users  in  heavily  used 
areas  and  by  slightly  reducing  the 
number  of  overnight  users  permitted 
over  a  5-monlh  summer  period.  Group 
sizes  would  be  reduced  in  remote  areas. 
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The  number  of  stock  permitted  per 
groiip  would  be  limited,  and 
rectaational  shooting  would  be  limited 
during  the  heavy  use  season.  There 
would  be  a  leash  requirement  for  dogs. 
Fish  stocking  would  continue  at 
rediiced  levels,  and  catch-and-release 
regulations  would  be  encouraged. 
Ch'amight  wilderness  permits  would  be 
issued  by  zone  or  by  destination,  with 
no  ( amping  in  heaviest  use  areas.  "No 
traca"  wood  fires  would  be  allowed  in 
designated  areas.  The  use  of  loop  trails 
in  heaviest  use  areas  would  be 
considered;  other  trails  would  be  made 
morta  pri.mitive.  Directional  signing 
wojkl  be  found  only  in  the  heaviest  use 
arecfe.  Prescribed  natural  fire  would  be 
allowed  in  areas  of  the  wilderness 
wht^  fire  hazard  is  low. 

Phy!;ical  Restoration.  The  number  of 
dayjand  overnight  users  would  be 
f urtWr  reduced  from  the  Enhanced 
VVil(2emess  Experience  alternative 
duriing  a  6-month  summer  quota  period. 
Croijip  sizes  for  users  and  stock  would 
be  reduced.  Grazing  would  be  permitted 
only  where  appropriate  based  on 
wilderness  resource  conditions. 
Recfloational  shooting  would  be  limited 
to  Ihe  less  pristine  areas.  Camping  and 
outftter/guide  use  would  be  regulated 
by  zi)ne.  Dogs  would  be  required  to  be 
on  ajleash  in  popular  areas  and  would 
be  prohibited  in  pristine  areas.  Fish 
stocking  would  be  reduced,  and  riparian 
area;;  would  be  revegetated.  Some  trails 
coul  i  be  removed  and  others  would  be 
re-roluted  in  sensitive  areas.  Planned 
and  hatural  prescribed  fire  would  be 
used;  to  return  interior  areas  of  the 
wilderness  to  pre-historial  conditions. 
Reservation  and  permit  fees  (if  legal) 
would  be  collected. 

Enhanced  Ecosystem.  Group  sizes  for 
users  and  stock  would  be  further 
reduced  from  the  other  alternatives,  and 
the  mimbers  of  overall  visitors  would  be 
reduced.  Cattle  would  be  excluded  from 
riparian  areas  within  the  wilderness. 
Stodging  of  non-native  fish  species 
woul|J  be  precluded  in  more  pristine 
areasi  Dogs,  recreational  shooting,  and 
campfires  would  be  prohibited.  The 
number  of  signs,  stream  maintenance 
damsi,  and  trails  would  be  reduced. 
Trail$  would  be  re-routed  away  from 
sensitive  areas;  stream  crossings  would 
be  repaired;  riparian  areas  would  be 
revegetated.  Planned  and  natural 
prescribed  fire  would  be  used 
throughout  the  wilderness.  Reservation 
and  permit  fees  (if  legal)  would  be 
collected. 

Maximum  Wilderness  Preservation. 
The  wilderness  would  be  managed  for 
very  primitive  to  pristine  conditions. 
Stock  and  human  use  levels  would  be 
reducpd  Dogs,  shooting,  and  campfires 


would  be  prohibited.  Signing,  s'lream- 
flow  maintenance  dams,  some 
campsites,  and  many  trails  would  be 
removed.  Fish  stocking  would  cease. 
Reservation  and  permit  fees  (if  legal) 
would  be  collected. 

Ronald  E.  Stewart.  Regional  Forester, 
Pacific  Southwest  Region,  San 
Francisco,  California,  is  the  responsible 
official. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Envirormnental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  September  1994.  At 
that  time  the  EPA  will  publish  a  notice 
of  availability  of  the  draft  EIS  in  the 
Federal  Register. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  EPA's 
notice  of  availabifity  appears  in  the 
Federal  Register.  It  is  ver}-  important 
that  reviewers  participate  at  that  time. 
To  be  the  most  helpful,  comments  on 
the  draft  EIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merits  of  the 
alternatives  discussed  (see  The  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Pbhcy  Act  at  40  CFR 
1503.3),  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  draft  EIS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978),  and 
that  environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  EIS.  Wisconsin 
Heritages,  Inc.  v.  Harris.  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final  EIS. 

After  the  comment  period  ends  on  the 
draft  EIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final  EIS.  The 
final  EIS  is  scheduled  to  be  completed 
by  January  1995.  The  Forest  Service  is 
required  to  respond  in  the  final  EIS  to 
the  comments  received  (40  CFR  1503.4). 
The  responsible  official  will  consider 
the  comments,  responses,  disclosure  of 
environmental  consequences,  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and 
rationale  in  the  Record  of  Decision.  That 
derision  will  be  subject  to  appeal 
pursuant  to  36  CFR  215. 


Dated:  April  20,  1994. 

Susan  R.  Swinson, 

Acting  Forest  Supervisor.  Lake  Tahoe  Basin 
."^tanagement  Unit. 

Dated:  April  14,  1994. 
Robert  E.  Harris. 

Acting  Forest  Supenisor.  Eldorado  National 
Forest. 

IFR  Doc  94-10397  Filed  4-29-94:  8:45  ami 

BILLING  CODE  341fr-M-M 


Soil  Conservation  Service 

Wahoo  Creek  Watershed,  Saunders 
County,  NE 

AGENCY:  Soil  Conservation  Service, 
liSDA. 

ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement. 


SUMMARY:  Pursuant  to  section  102{2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quafity  Guidelines  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  being  prepared  for  Wahoo 
Creek  Watershed.  Saunders  County, 
Nebraska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  E.  Moreland,  State 
Conservationist,  Soil  Conservation 
Service.  Federal  Building,  room  152, 
100  Centennial  Mall  North;  Lincoln.  NE 
68508-3866;  telephone:  (402)  437-5300. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  may  cause  significant  local, 
regional,  or  national  impacts  on  the 
environment.  As  a  result  of  these 
findings.  Ronald  E.  Moreland,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is 
needed  for  this  project. 

The  project  concerns  a  plan  for  flood 
prevention,  water  quality  and  recreation 
improvement.  Alternatives  under 
consideration  to  reach  these  objectives 
include  systems  for  conservation  land 
treatment,  structural  measures,  and  non- 
structural measures. 

A  draft  environmental  impact 
statement  will  be  prepared  and 
circulated  for  review  by  agencies  and 
the  public.  The  Soil  Conservation 
Service  invites  participation  and 
consultation  of  agencies  and  individuals 
that  have  a  special  expertise,  legal 
jurisdiction,  or  interest  in  the 
preparation  of  the  draft  environmental 
impact  statement.  Meetings  will  be  held 
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at  various  locations  within  the 
watershed  and  announced  thirty  days 
prior  to  date  to  be  held  to  determine  the 
scope  of  the  evaluation  of  the  proposed 
action.  Further  information  on  tlie 
proposed  action  or  the  scoping  meetings 
may  be  obtained  from  Ronald  E. 
Moreland.  State  Ganservationist,  at  the 
above  address  or  telephone  (402)  437- 
5300. 

Dated:  April  20.  1994. 
Ronald  E.  Moreland, 
State  Consen-atior.ist. 
(PR  Doc.  94-10398  Filed  4-29-94;  8:45  ami 

EILUNQ  CODE  3210-1S-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  California  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Gvil  Rights,  that  a  meeting  of  the 
California  Advisory  Committee  to  the 
Commission  will  convene  from  6  p.m. 
and  adjourn  at  9  p.m.  on  Friday,  May 
20,  1994.  and  reconvene  at  9:00  a.m. 
and  adjourn  at  12  p.m.  on  Saturday, 
May  21.  1994,  at  the  Courtyard  by 
Marriott,  2101  River  Plaza  Drive, 
Sacramento.  California  95833.  The 
purpose  of  the  meeting  is  to  first  have 
all  subcommittees  (education, 
administration  of  justice,  government 
operations,  and  employment)  discuss 


projects  to  be  presented  to  the  full 
Committee. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Philip 
Montez.  Director  of  the  Western 
Regional  Ofnce.  213-694-3437  (TDD 
213-694-0508).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  inierpreter  should  contact  the 
Regioiial  Office  at  least  Eve  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Conmiission. 

Dated  at  Washington,  DC,  April  21,  1994. 
Caro]-Le«  Hurley, 

Chief,  Regional  Progmms  Coordination  Unit. 
IFR  Doc.  94-10399  Filed  4-29-94;  8:45  am] 

BILUNG  CODE  6335-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Idaho  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Idaho 
Advisory  Committee  to  the  Commission 
will  convene  at  1  p.m.  and  adjourn  at 
4  p.m.  on  Wednesday,  May  18,  1994,  at 
the  Doubletree  Hotel.  475  Parkcenter 
Blvd..  Boise.  Idaho  83705.  The  purpose 
of  the  meeting  is  to  plan  activities  and 
programming  for  the  coming  year. 

Persons  desiring  additional 
information,  or  planning  a  presentation 


to  the  Committee,  should  contact 
Committee  Chairperson  Gladys  Esquibel 
or  Philip  Montez.  Director  of  the 
Western  Regional  Office,  213-894-3437 
(TDD  213-694-0508).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
da>-s  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  ,\pril  21.  1994. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
IFR  Doc.  94-10400  Filed  4-29-94;  8:45  am) 

BILLING  CODE  6335-01-9 


DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  Eligibility  to  Apply 
for  Trade  Adjustment  Assistance 

AGENCY:  Economic  Development 
Administration  (EDA),  Commerce. 

ACTION:  To  give  firms  an  opportunity  to 
comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  03/16/94-04/15/94 

Fim^  name 

Address 

Date  petition 
accepted 

Product 

Pennsylvania   Woven   Car- 

401   E.  Allegtieny  Avenue. 

03/17/94 

Wool  is  woven  on  Wilton  Looms  to  produce  Wilton  and  Axminster 

pet  Mills.  Inc. 

Philadelphia,  PA  19134. 

Carpeting. 

Woodies  Cajjn  Lures  

P.O.  Box  850,  44  Z  Bea- 
vers Road,  Pineville,  LA 
71360. 

03/'17;94 

Artificial  twits  and  flies. 

Diamon       Images       Incor- 

120  C   Albright  Way.   Los 

03/25/94 

Pttoto  Masks  for  use  in  the  manufacture  of  integrated  circuit  prod- 

porated. 

Gatos,  CA  95030 

ucts. 

Hytek  Finishes  Co..  Inc  

8127    South    216th    Street. 
Kent,  WA  98032. 

03.25/94 

Aerospace  parts. 

Precision  Gear.  Inc 

48-09    108tti    Street,    Co- 
rona. NY  11368. 

03/28/94 

Aircraft  gear  assemblies. 

Welsh  Comoanv  

1535  S.  Eighth  Street.  St. 
Louis.  MO  63104. 

03/31/94 

Baby  carriages  and  Jenny  Lind  cnbs. 

Jacqueline      Manufacturing 

Box    579,    Richlands,    VA 

03/31/94 

l.adies'  nightwear  of  cotton  and  cotton  potyester . 

Corporation. 

24641. 

U.S.  Metal  Forming,  Inc  

592     New      Britain      Ave.. 

04/04/94 

Metal  stamped  arxj  welded  subassemblies  for  circuit  breakers  and 

Farmington,   CT   06034- 
0886. 
RR      6      Vernon      Road. 

misc.  metal  stampings. 

Snow    River    Wood    Prod- 

04/05,94 

Utility  boards:  Various  styles  of  cutting  boards  and  counter  boards. 

ucts,  Inc 

Bratttetxjro.  VT  05301. 

1 

Martin  &  Richardson  Sea- 

801      Jefferson      Avenue, 

04/06/94 

Food  &  Bevg. — Fresh  crabmeaf. 

food  Co..  Inc. 

Neviport  News,  VA  23607. 

Sperry  Marine.  Inc 

1070  Semincle  Trail,  Char- 
lottesville, VA  22901. 

04/07/94 

GyroplkJts  and  Gyro  Compasses.  Radar  and  Radar  Displays. 

Diamond  Research  &  De- 

2735 Cheshire  Lane,  Plym- 

04/07/94 

Portable  Quartz  Halogen  F'.oodlights  and  replacement  bulbs. 

velopment  Company.  Inc. 

outh.  MN  55447. 
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'-'S'^O''  PETITION  ACTION  BY  TRADE  ADJUSTMENT  ASSISTANCE  FOR  PERIOD  03/1 6/94-04/1 5/94— Continued 


Firm  name 


ALTEC  International  Limited 

Partnership. 
Champ»on  Fasteners,  inc  ... 

Celebration  Fun  Flowers  .... 


TicBand  Corpofat)or> _ 

Precision  Metei  Works 

American  Grape  Harvest- 
ers, \rc. 

Inter-Stale  Dyeing  &  Finish- 
ing Co.  !nc. 

Quiet  Sport,  Inc  

t 
I 

Libi'ary  Bureau,  'nc  

Liberty  Tool  Corporation 

Innofec  Group,  Inc 


Address 


2191     Ward    Avenue,     La 

Crosse,  Wl  54601. 
500    Campus    Drrve,    M\. 

Hoily,  NJ  08060. 
9402      Fruitland     Avenue. 

East,       Puyalhjp,       WA 

98371. 
2305      SE      atti     Avenue. 

Camas,  WA  98607-0008. 
145  Union  Street.  Holbrook, 

MA  02343. 
1600      '/?      Ross     Street, 

Selma,  CA  93662-3600. 
35  8th  Street,  Passaic.  NJ 

07055. 

60  Souttieast  Kennedy 
Drive.  Duvafl,  WA  98109. 

801  Park  Avenue,  Herki- 
mer, NY  13350. 

350  Buell  Road.  Rochester, 
NY  14592. 

61  W.  Moreland  Road.  Simi 
Valley,  CA  93065. 


Date  petitnn 
accepted 


04/07/94 
04/07/94 
04/07/94 

04/07/94 
04/08/94 
04/08/94 
04/08/94 
04/08/94 
04/08/94 
04/08/94 
04/12/94 


Product 


Brazed  Aluminum  Plaie-Fin  Heat  Exchangers  and  Steel  Corrmosit 

Pipe  Joints.. 
Metal  products— Steel  and  Aluminum  Welding  Studs. 

Flowers — Artficsal 


Metal  Products— Shafts  and  Chucks  and  Slitting  Frams  and  Acces- 
sories. 
Precision  Metal  Stamped  Components. 

Mach.  &  Equip— Grape  harvesters. 

Dyed  and  finished  woven  fabric  made  of  synthetic  fiber. 

Footwear— Neopfene  waders  and  hip  txxjts.  dog  vests,  waler  sW 

bindings  and  fisherman  float  tubes. 
Furniture— wood  and  steel  shelving  for  library  furniture  market 

Mach.  &  Equip. — nulling  machines. 

Thin  film  deposition  systems  for  use  in  the  manufacture  of  serm- 
corxJuctors. 


The  petitions  were  submitted 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  Stdtes  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  vi'hether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  Assistance 
Division,  room  7023,  Economic 
Development  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230,  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 

Dated:  April  21,  1994. 
Pedro  R.  Garza, 

Deputy  Assistant  Secretary  for  Program 

Operations. 

[FR  Doc.  94-10450  Filed  4-29-94;  8:45  am) 

BILIMQ  CODE  3510-24-11 


International  Trade  Administration 
[A-301-602] 

Initiation  of  Administrative  Review  and 
Request  for  Revocation  in  Part  of  the 
Antidumping  Duty  Order  on  Certain 
Fresh  Cut  Flowers  From  Colombia 

AGENCY:  International  Trade 
Administration/Impoit  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of 
administrative  review  and  request  for 
revocation  in  part  of  the  antidumping 
duty  order  on  certain  fresh  cut  flowers 
from  Colombia. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
fresh  cut  flowers  from  Colombia. 
Requests  for  revocation  from  the 
antidumping  order  were  also  received 
from  specific  exporters/growers.  In 
accordance  with  the  Department's 
regulations,  we  are  initiating  this 
ad.Tiinistrative  review  for  the  period 
March  1. 1993  through  Febniary  28, 
1994.  We  are  initiating  this  review  for 
those  named  exporters/growers  for 
whom  a  request  for  review  was 
received.  The  Department  is  also  noting 
those  exporters/growers  who  have 
requested  revocation  from  the 
antidumping  duty  order. 
EFFECTIVE  DATE:  May  2, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
J.  David  Dirstine,  Daniel  Manzoni,  or 
Richard  Rimlinger,  Office  of 
Antidumping  Compliance,  International 


Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-4733. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests  in  accordance  with  19  CFR 
353.22  (a)(1).  (a)(2).  and  (a)(3)  of  the 
Department's  regulations  for  an 
administrative  review  of  the 
antidumping  duty  order  on  certain  fresh 
cut  flowers  from  Colombia.  The 
Department  has  also  received  requests 
for  revocation  from  the  exporters/ 
growers  noted. 

Initiation  of  Review 

In  accordance  with  19  CFR  353.22(c) 
of  the  Department's  regulations,  we  are 
initiating  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
fresh  cut  flowers  from  Colombia.  19  CFR 
353.22(c).  The  Department  is  not 
initiating  an  administrative  review  of 
any  Colombian  exporters  and/or 
producers  who  were  not  named  in  a 
review  request  because  such  exporters 
and/or  producers  were  not  specified  as 
required  under  19  CFR  353.22(a).  We 
intend  to  issue  the  final  results  of  this 
review  no  later  than  March  31,  1995. 

We  received  requests  for  review  of  the 
following  specifically-named  exporters/ 
growers: 

Abaco  Tulipanes  de  Colombia 

Achalay 

Aga 

Agrex  de  Orienfe 

Agricola  Acevedo  Ltda. 
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Agricola  Altiplano 

Flores  de  los  Andes  Ltda. 

El  Milagro 

Agricola  Arenales  Ltda 

Flores  Horizonte  Ltda. 

El  Timbul  Ltda. 

ARricola  Benilda  Ltda. 

Inversiones  Penas  Blancas  Ltda. 

Emeral  Farms 

Agricola  Bojaca  Ltda. 

A.Q. 

Envy  Farms  Ltda. 

Agricola  Bonanza  Ltda 

Arboles  Azules  Ltda. 

Euroflora 

Agricola  Circasia  Ltda. 

Asf)en  Gardens 

Exoticas 

Agricola  de  la  Fontana  Ltdd 

Astro  Ltda. 

Exotic  Flowers 

Agricola  de  Los  Alisos  Ltda 

Bali  Flowers 

Exotico 

Agricola  de  Occidentp 

Becerra  Castellanos  v  Cia. 

Expoflora  Ltda. 

Agricola  del  Monte 

Bellavista 

Exporosas 

Agricola  el  Cactus  S.A 

Bloomshare  Lida. 

Exportadors 

Agricola  el  Jardin 

Bogota  Flowers 

F.  Salazar 

Agricola  el  Redil  Ltda 

Caico 

Falcon  Farms  de  Colombia  S.A.  (fonnerly 

Agricola  Guali  S  A 

Caicedo  Group 

Flores  de  Cajibio  Ltda.) 

Agjicola  Jicabal 

Exportaciones  Bochica  S.A 

Fernando  de  Mier 

Agricola  La  Celestina 

Floral  Ltda 

Ferson  Trading 

Agricola  La  Corsaria  Ltda 

Flores  del  Cauca  S.A 

Flamingo  Flowers 

Agricola  La  Maria 

Aranjuez  S.A. 

Flor  Colombia  S.A. 

Agricolu  La  Siberia 

Productos  El  Zorro 

Flor  y  Color 

Agricola  Las  Cuadras 

Andalucia 

Flora  Bellisima  Ltda. 

Agricola  Los  Arboles  S.A 

Cantarrana  Group 

Flora  Intercontinental  Ltda. 

Agricola  Malqui 

Cantarrana  Ltda. 

Floralex  Ltda. 

Agricola  Megaflor  Ltda. 

Deer  Field  Flowers/ Agricola  los  Venados 

Florandia  Herrera  Camacho  &  Cia. 

Agricola  Monteflor  Ltda 

Ltda. 

Floreales  Group 

Agricola  Sagasuca  Ltda 

Carcol  Ltda 

Floreales  Ltda. 

Agricola  Usata-na 

Catu  S.A. 

Kim  Baya 

Agricola  Yuldama 

Ciba  Geigy 

Florenal  Ltda. 

Agrir.ora 

Cienfuegos  Groups 

Flores  Abaco  S.A. 

Agrobloom  Ltda 

Cienfuegos  Ltda. 

Flores  Acuarela  S.A. 

Agrocaribu  Ltda. 

Flores  la  Conchita  De  German 

Flores  Agromonte 

Agro  de  Narino 

Flores  la  Conchita  German  Ribcn  y  Cia  S 

Flores  Aguila  Ltda. 

Agrodex/L'krania 

enC. 

Flores  Ainsuca  Ltda. 

A^rodex  Group 

Cigarral  Group 

Flores  Alborado 

Agricola  el  Retiro  Ltda 

Flores  CigamI 

Flores  Alcala  Ltda. 

Agricola  los  Gaques  Ltda 

Flores  Ta^Tona 

Flores  Alfaya  Ltda. 

Agrodex  Ltda.-Adelaida 

Classic 

Flores  Andinas  Ltda. 

Degaflores  Ltda. 

Claveles  Colombianos  Group 

Flores  Ainsus 

Flores  Camino  Real  Ltda 

Claveles  Colombianos  Ltda. 

Flores  Arco  Iris 

Fiores  de  la  Comuna  Ltda. 

Fantasia  Flowers  Ltda. 

Flores  Aurora 

Flores  de  La  Mercedes  Ltda 

Splendid  Flowers  Ltda. 

Flores  Bachue  Ltda 

Flores  de  Los  Amigos  Ltda. 

Sun  Flowers  Ltda. 

Flores  Balu 

Flores  de  Los  Arrayanes  Ltda 

Claveles  de  los  .Alpes  Ltda 

Flores  Calichana 

Flores  De  Mayo  Ltda. 

Claveles  Tropicales  de  Cclonibia  Ltda. 

Flores  Canclon 

Flores  de  Pueblo  Viejo  Lfd;i 

Clavelez 

Flores  Carmel  S.A. 

Flores  del  Gall ir.ero  Ltda 

Coexflor 

Flores  Catalina 

Flores  del  Potrero  Ltda. 

Col  flores 

Flores  Casablanca  S.A. 

Flores  el  Trnntino  Ltda 

Colibri  Flowers  Ltda. 

Flores  Cxjion  Ltda. 

Flores  la  Conejera  Ltda 

Colony  International  Farm 

Flores  Comercial 

Flores  Manare  Ltda 

Qilor  Explosion 

Flores  Cerezangos 

Florlinda  Ltda. 

Combiflor 

Fiores  Corola 

Horticola  Montet  arlo  Ltda 

Comercializadora  Caribbean 

Flores  de  Aposentos  Ltda. 

Ilorticola  El  Triunfo  Ltda 

Conflores  Ltda. 

Flores  de  Colombia  fFLORCOL)  Ltda. 

Inversinnes  Santa  Rosa  Arw  Ltda 

Consorcio  Agroindustrial  Columbiano  S.A. 

Flores  de  Fragua 

Agroinduslria  del  Rio  Frio  Ltda. 

Cota 

Flores  de  Guasca 

Agroindustrial  Don  Eusebio  Ltda.  Group 

Crest  Dor 

Flores  de  Hacaritama 

Agroindustrial  Don  Eusebio  Ltda. 

Crop  S.A. 

Flores  de  Hunza  Ltda. 

Celia  Flowers 

ClutivosGuanieru 

Flores  de  Iztari 

Passion  Flowers 

Cultiflores  Ltda. 

Flores  de  Memecon/Corinlo 

Primo  Flowers 

Cultivos  el  Lago  Ltda. 

Flores  de  Oriente 

Temptation  Flowers 

Cultivos  Medillin  Ltda. 

Flores  de  Serrenzuela  S.A. 

Agroindustrial  Madonna  S.A 

Cultivos  Miramonte 

Flores  de  Suba  Ltda. 

Agroindustrias  De  Narino  Ltda 

Cultivos  Tahami  Ltda. 

Flores  de  Suesca  S.A. 

Agrokoralia 

Cypress  Valley 

Flores  de  Tenjo  Ltda. 

Agromonte  Ltda. 

Daflor  Ltda. 

Flores  de  la  Cuesta 

Agropecuria  Cuemavaca  Ltda 

Degaflor 

Flores  de  fa  Hacienda 

Agropecuaria  la  Marcela 

De  La  Pava  Guevara  E  Hijos  Ltda. 

Flores  de  la  Maria 

Agropecuaria  Mauricio 

Del  Monte 

Flores  de  la  Montana 

Agrocosas 

Del  Tropico  Ltda. 

Flores  de  la  Parcelita 

Agrotabio  Kent 

Dianticola  Colombians  Ltda. 

Flores  de  la  Pradera  Ltda. 

Aguacarga 

Disagro  Ltda. 

Flores  de  la  Sabana  S.A. 

Alcala 

Diveragricola 

Flores  de  la  Vega 

Alstroflores  Ltda 

Dynasty  Roses  Ltda. 

Flores  de  la  Vereda  S.A. 

Amoret 

El  Antelio  S.A. 

Flores  del  Campo  Ltda. 

Ancas  Ltda. 

El  Dorado 

Flores  del  Cielo  Ltda. 

Andes  Group 

Elite  Farms 

Flores  del  Cortijo 

Cultivos  Buenavista  Ltda 

Elite  Flowers 

Flores  del  Hato 
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Fibres  del  Lago  Ltda. 

Flores  del  Rio  Group 
Agricola  Cardenal 
Mores  de  Rio  S.A. 
Indigo  S.A. 

Fiores  del  Molino 

Flores  del  Prado 

Flores  del  Salitre  Ltda. 

Flores  del  Tambo 

Flores  Depina  S.A. 

Fiores  el  Lobo  Ltda. 

Flores  el  Majui 

Plores  el  Molino  S  A. 

Ftlores  el  Rosal  Ltda. 

Plores  el  Talle  Ltda. 

Rlores  el  Tandi!  Ltda. 

FBbres  el  Zorro 

Ftores  Flamingo  Ltda. 

Flpres  Fusu 

Fpores  Galia  Ltda. 

Flores  Generales  Ltda. 

Flores  Gicro  Ltda. 

Flores  Gloria 

Flores  Guaicata  Ltda 

Flores  Hacienda  Bejucol 

Flores  Intercontinenfales 

Flores  Juanambu 

Flores  Juncalito  Ltda. 

Flores  la  Gabanuela 

Flores  la  Fragrancia 

Flores  la  Gioconda 

Flores  la  Lucema 

Flores  la  Macarena 

Flores  la  Pampa 

Flores  la  Union 

Flores  la  Union-Gomez  Arango  &  Cia  S.  en 
C. 

Flores  la  L'nion/Santana 

Flores  la  Valvanera  Ltda. 

Flores  las  Caicas 

Flores  Marandua  Ltda. 

Flores  Las  Mesitas 

Fjores  Los  Sauces  Ltda. 
Fjores  Ma  para 
Fibres  Mocari  S.A. 
Fibres  Monserrate  Ltda. 
Flores  Montecarlo 
Flpres  Naturales 
Flares  Palimana 
Flares  Petaluma  Ltda. 
Flores  Ramo  Ltda. 
Flores  Rio  Grande 
Flores  S  A. 
Flores  Sagaro 
Flores  Saint  Valentine 
Flores  Sairam  Ltda. 
Flores  San  Andres 
Flores  San  Carlos 
Flores  San  Juan  S.A. 
Flores  San  Mateo  Ltda. 
Flores  Santa  Fe  Ltda. 
Flores  Santa  Lucia 
Flores  Sausalito 
Flores  Selectas 
Flores  Silvestres 
Flores  Sindamanoi 
Flores  Suasuque 
Flores  Tejas  Verdes  Ltda. 
Flores  Tenerife  Ltda. 
Flores  Tiba  S.A. 
Flores  Tibati  Ltda. 
Flores  Tocarinda 
Flores  Tomine  Ltda. 
Flores  Urimaco 
Flores  Violette 
Florex  Group 


Agricola  Guacari  S.A. 
Flores  Altamira  S.A. 
Flores  de  Exportacion  S.A. 
Four  Farmers 
Florex  S.A. 
Florexpo 
Floricola 

Floricola  la  Gaitana  S.A. 
Florimex  Colombia  Ltda. 
Fiorisol 
Florpacifico 
Floval 

Flower  Factory 
Flowers  of  the  World/Rosa 
Four  Seasons 
Fracolsa 
Fresh  Flowers 
Fribir  Ltda. 
Funza  Group 
Flores  Alborada 
Flores  de  Funza 
Flores  del  Bosque 
Garden  and  Flowers  Ltda. 
German  Ocampo 
Granja 

Green  Flowers 
Groex  S.A. 
Grupo  Andes 
Culfivos  Buenavista  Ltda. 
Flores  de  los  Andes 
Flores  Horijwnte  Ltda. 
Inversiones  Penas  Blancas 
Grupo  Florex 

Agricola  Gucari  S.A. 
Flores  Altamira  S.A. 
Flores  de  Exportacion  S  A. 
Guacatay  Group 

Agricola  Guacatay  S.A. 
Jardines  Bacata  Ltda. 
Gypso  Flowers 
Hacienda  La  Embarrada 
Hacienda  Maiute 
Hacienda  Susata 
Hana/Hisa  Group 
Flores  Hana  Ichi  de  Colombia  Ltda. 
Flores  Tokai  Hisa 
Herando  Monroy 
Hill  Crest  Gcirdens 
Horticultura  de  la  Sasan 
Horticultura  Montecarlo 
Horticultura  el  Molino 
Illusion  Flowers 
Happy  Candy  Group 
Flores  Tropicales  Ltda. 
Happy  Candy  Ltda. 
Mercedes  Ltda. 
Rosas  Colombianas  Ltda. 
Hosa  Group 
Horticultura  de  la  Sabana  S.A. 
Innovacion  Andina  S.A. 
Minispray  S.A. 
Industria  Santa  Clara 
Industrial  Agricola 
Industrial  Terwengel  Ltda. 
Ingro  Ltda. 

Innovacion  Andina  S.A. 
Inpar 

Interflora  Ltda. 
Inter  Flores  Ltda. 
Intemacional  Flowers 
Inverfloral  Ltda. 
Invemavas 
Inverpalmas 
Inversiones  Aimer  Ltda. 
Inversiones  Bucarelia 
Inversiones  Cota 


Inversiones  del  Alto 

Inversiones  Cubs  van 

Inversiones  el  Bambu  Ltda. 

Inversiones  el  Eden 

Inversiones  Kiuar 

Inversiones  Maya  Ltda. 

Inversiones  Morcote 

Inversiones  Nativa  Ltda. 

Inversiones  &  Producciones  Ternicas 

Inversiones  Playa 

Inversiones  Santa  Rita  Ltda. 

Inversiones  Silma 

Inversiones  Sima 

Inversiones  Supala  S.A. 

Inversiones  Valley  Flowers 

Iturrama  S.A. 

Jardin 

Jardin  de  Carolina 

)ardines  Choconta 

Jardines  Darpu 

Jardines  de  America 

Jardines  de  Chia  Ltda. 

Jardines  de  Los  Andes 

Jardines  de  Timana 

Jardines  del  Muna 

Jardines  Fredonia 

Jardines  Natalia  Ltda. 

Jardines  Tocarema 

J.M.  Torres 

Karla  Flowers 

Kimbaya 

Kingdom  S.A. 

La  Cohna 

La  Embairada 

La  Flores  Ltda. 

La  Floresta 

La  Florida 

La  Marotfe  S..^. 

La  Plazoleta  Ltda. 

Las  Amalias  S.A..'Pomp>ones  Ltda. 

Las  Flores  Ltda. 

Laura  Flowers 

L.H. 

Linda  Colombiana 

Loma  Linda 

Loreana  Flowers 

Los  Geranios  Ltda. 

Luisa  Flowers 

M.  Alejandra 

Manjui  Ltda. 
Merastec 

M.G.  Consultores  Ltda. 
Miraflores  Group 
Inversiones  Miraflores  S..^. 
Inversiones  Oro  Verde  S  A. 
Mauricio  Uribe 
Maxima  Group 
Agricola  Los  Arboles 
Rainbow  Flowers 
Polo  Flowers 
Maxima  Farms 
Monteverde  Ltda. 
Morcofo 
Morrosquillo 
My  Flowers  Ltda. 
Naranjo 
Nasino 
Natu  flora 
Olga  Rincon 
Orquideas  Acatayama 
Otono 

Papagayo  Group 
Agricola  Papagayo  Ltda. 
Inversiones  Calypso  S.A. 
Petalos  Colombia  L-tda. 
Pinar  Guameru 
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Piracania 

Pisochago  Ltda. 

Plantaciones  Delta  Ltda. 

Plantas  Ornamentales  de  Colombia  Ltda. 

Planata  S.A. 

Prismaflor 

Proflores  Ltda. 

Pnjpagar  Plantas  S.A. 

Queens  Flowers  de  Colombia  Ltda. 

Reme  Salamanca 

Rosa  Bella 

Rosaflor  Ltda. 

Rosales  de  Colombia  Ltda. 

Rosales  de  Suba  Ltda. 

Rosalina  Ltda. 

Rosas  de  Colmbia  Ltda. 

Rosas  Sabanilla  Croup 

Flores  la  Colmena  Ltda. 

Rosas  Sabanilla  Ltda. 

Inversiones  la  Serena  Ltda. 

Agricola  la  Capilla  Ltda. 
Rosas  Tesalia  Ltda. 
Rosas  y  Flores  Ltda. 
Rosas  y  Jardines 
Rose 

Roselandia  S.A.  . 
Rosex  Ltda. 
Rosicler  Ltda. 
Sabana  Flowers 

San  Ernesto  f 

San  Martin  Bloque  B  Ltda. 
San  Valentine 
Sansa  Flowers  Ltda. 
Santa  Helena  S.A. 
Santa  Rose  Group 

Flores  Santa  Rosa  Ltda. 

Floricola  la  Ramada  Ltda 
Santana  Flowers  group 

Santana  Flowers  Ltda. 

Hacienda  Curubital  Ltda 

Inversiones  Istra  Ltda. 
Sarena 
SB.  Talle 
Select  Pro 
Senda  Brava  Ltda. 
Shasta  Flowers  Compania  Ltda. 
Shila 

Siempreviva 
Siete  Flores  S.A. 
Scagro  Group 

Agricola  el  Mortino  Ltda 

Flores  Aguaclara  Ltda. 

Flores  del  Monte  Ltda. 

Flores  la  Estancia 

laramillo  y  Daza 
Solor  Flores  Ltda. 
Starlight 
Sunbelt  Florals 
Sunset  Farms 
Superflora  Ltda. 
Siisca 

Sweet  Farms  Ltda. 
Tag  Ltda.  Siata 
Tecnica  Agricola  Ganadera 
Tempest  Flowers 
The  Beall  Company 
The  Rose 
Tinzuque  Ltda. 
Tomino 
Toto  Flowers 
Tropical  Garden 
Tropin  or 
Tuchany  Group 

Tuchany  S.A. 

Flores  Sibate 

Flores  Tikiya 


Flores  Munya 
Uniflor  Ltda. 
Universal  Flowers 
Vegaflor  Ltda. 

Velez  De  Monchaux  e  Hijos  y  Cia.  S.  en  C. 
Victoria  Flowers 
Villa  Cultivos  Ltda. 
Villa  Diana  Ltda. 
Vuelven  Ltda. 
Zip*  Flowers 

In  addition  to  the  names  listed  above, 
we  received  requests  for  other  finns  for 
which  we  are  not  initiating  an 
administrative  review.  These  include 
Flores  Timana  Ltda.,  which  was 
specifically  excluded  on  March  18, 
1987.  from  the  antidumping  order 
covering  this  merchandise  (see 
Amendment  to  Final  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Antidumping  Duty  Order:  Certain  Fresh 
Cut  Flowers  from  Colombia  (52  FR 
4893)),  and  Flores  Condor,  which  was 
revoked  from  the  order  on  March  31, 
1994  (see  flower  case  Certain  Fresh  Cut 
Flowers  From  Colombia;  Final  Results 
of  Antidumping  Duty  Administrative 
Review,  and  Notice  of  Revocation  of 
Order  (In  Fart)  (59  FR  15159)). 

Also,  an  administrative  review  was 
requested  for  a  number  of  firms  based 
on  incorrect  names.  However,  the 
Department  is  already  initiating  reviews 
for  the  firms  based  on  the  correct  name. 
Listed  below  are  the  names  of  all  firms 
for  which  administrative  review  was 
requested  under  a  variant  name  and,  in 
parenthesis,  the  correct  name  of  the  firm 
under  which  we  are  initiating  a  review 
for  the  firm  in  question; 

Abaco  (Abaco  Tulipanes  de  Colombia) 
.^g^i-fontana  (Agricola  de  la  Fontana  Ltda.) 
Agricola  Fontana  Ltda.  (Agricola  de  la 

Fontana  Ltda.) 
Agricola  Jicaral  (Agricola  Jicabal) 
Agrodex  el  Retiro  (Agricola  el  Retiro  Ltda  ) 
Agrodex  Ltda.  (Agrodex  Group) 
Aimer  (Inversionses  Aimer  Ltda.) 
Astroflores  Ltda.  (Alslroflores  Ltda.) 
Aurora  (Flores  Aurora) 
Austroflor  (Alstroflores  Ltda.) 
Bochica  Croup  (Caicedo  Croup) 
Cabanuela  (Flores  la  Cabanuela) 
Canelon  (Flores  Canelon) 
Cantaua  Rana  Croup  (Cantarrana  Group) 
Canfaranna  Ltda.  (Cantarrana  Ltda.) 
Canta  Rana  Ltda.  (Cantarrana  Ltda.) 
D'  La  Pava  (De  La  Pava  Guevara  E  Hijos 

Ltda.) 
El  Rosal  (Flores  el  Rosal  Ltda.) 
Florcol  (Flores  de  Colombia  (FLORCOL) 

Ltda.) 
Flores  Alisos  (Agricola  de  los  Alisos  Ltda.) 
Flores  Chia  (Jardines  de  Chia  Ltda.) 
Flores  de  la  Conjera  (Flores  la  Conejera  Ltda.) 
Flores  de  Montana  (Flores  de  la  Montana) 
Flores  de  F*ueblo  Viejo  (Flores  de  Pueblo 

Viejo  Ltda.) 
Flores  de  Santa  Fe  (Flores  Santa  Fe  Ltda.) 
Flores  de  Santa  Rosa  (Flores  Santa  Rosa 

Ltda.) 
Flores  de  Savanilla  (Rosas  Sabanilla  Group) 


Flores  del  Tropico  Ltda.  (Del  Tropico  Ltda.) 
Flores  el  Lobo  (Flores  el  Lobo  Ltda.) 
Flores  Envy  Farms  Ltda.  (Envy  Farms  Ltda.) 
Flores  F.  Cortijo  (Flores  del  Cortijo) 
Flores  Intercontinental  (Flora 

Intercontinental  Ltda.) 
Flores  la  Union/Esmeralda  (Flores  la  Union) 
Flores  Monserate/Rosas  (Flores  Monsenate 

Ltda.) 
Flores  Monteverde  (Monteverde  Ltda.) 
Flores  Morcari  (Flores  Mocari  S.A.) 
Flores  Santana  (Santana  Flowers  Ltda.) 
Flores  Tenerife/Statice  (Flores  Tenerife  Ltda.) 
Floresa  (Flores  S.A.) 
Jardines  Natalia/Maria  Alejandra  (Jardines 

Natalia  Ltda.) 
La  Comuna  (Flores  de  la  Comuna  Ltda.) 
La  Macarena  (Flores  la  Macarena) 
La  Maria  (Flores  de  la  Maria) 
La  Plazuleta  (La  Plazoleta  Ltda.) 
Los  Gaques  (Agricola  los  Gaques  Ltda.) 
Mansui  Ltda.  (Manjui  Ltda.) 
Meraste  (Merastec) 
Miraflores  (Miraflores  Croup) 
Monserrate  (Flores  Monserrate  Ltda.) 
Morandua  (Flores  Marandua  Ltda.) 
Natalia  Uaxdines  Natalia  Ltda.) 
Oroverde  (Inversiones  Oro  Verde  S.A.) 
Papagayo  (Papagayo  Group) 
Plazoleta  (La  Plazoleta  Ltda.) 
San  Carlos  (Flores  San  Carlos) 
Santa  Fe  (Flores  Santa  Fe  Ltda.) 
Santa  Rosa  (Santa  Rosa  Croup) 
Tambo  (Flores  del  Tambo) 
Tenjo  (Flores  de  Tenjo  Ltda.) 
Tocarinda  (Flores  Tocarinda) 

\V«  have  received  requests  for 
revocation  from  the  antidumping  duty 
order  for  the  following  exporters/ 
growers; 

Agricola  Circasia 

Catu  S.A. 

Cultivos  Miramonfe 

Flores  Aurora 

Flores  de  la  Vereda  S.A. 

Flores  Del  Rio  Group 

Flores  Del  Rio 

Agricola  Cardenal 

Indigo 
Floi^s  el  Molino 
Flores  La  Valvanera 
Flores  Santa  Fe 
Floricola  la  Gaitana 
Florex  Group 

Flores  de  Exportacion 

Flores  Altamira 

Agricola  Guacarl 

Four  Farmers 
Cuacatay  Group 

Jardines  Bacata 

Agricola  Cuacatay 
Inverpalmas 
Jardines  de  Chia 
M.G.  Consultores 
Senda  Brava  Ltda. 
Tinzuque  Ltda. 

Interested  parties  must  submit 
applications  for  administrative 
protective  orders  in  accordance  with  19 
CFR  353.34(b)  of  the  Department's 
regulations. 

This  Initiation  and  notice  are  in 
accordance  with  Section  751(a)  of  the 
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Tariff  Act  of  1930.  as  amended.  19 
U.S.C  1675(a)  and  19  CFR  353.22(c). 

Dated;  April  25.  1994. 
Joseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance, 
IFR  Doc.  94-10454  Filed  4-29-94;  8:45  am) 
BILUNO  COOe  3S10-OS-M 


[A-58S-818] 

PeFsonal  Word  Processors  From 
Japan;  Final  Results  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review;  Revocation  of 
Order;  Termination  of 
Anticircumvention  Inquiry 

agency:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Hnal  results  of 
Changed  Circumstances  Antidumping 
rXity  Administrative  Review; 
Revocation  of  Order;  Termination  of 
Anticircumvention  Inquiry. 


CUMMARY:  On  March  24. 1994.  the 
Department  of  Commerce  published  the 
Notice  of  Initiation  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review.  Consideration 
of  Revocation  of  Order.  Preliminary 
Resuhs  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review,  and  Intent  to  Revoke  Order  on 
personal  word  processors  from  Japan 
(59  VK.  13930).  We  have  completed  this 
review  and  are  revoking  the 
antidumping  duty  order  on  PUTs  from 
Japan.  We  are  also  terminating  the 
ongoing  anticircumvention  inquiry  of 
this  order. 

EFFECTIVE  DATE:  May  2,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Barlow  or  Wendy  J.  Frankel. 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone  (202)  482-5256 
and  482-0367,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  28.  1991,  tlie  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (56 
FR  42593)  an  antidumping  duty  order 
on  personal  word  processors  (PWPs) 
from  Japan  (the  order).  On  August  20. 
1992.  (57  FR  37770),  the  Department 
publi^ed  an  amended  order.  On 
February  15,  1994,  Smith  Corona 
Corporation  (Smith  Corona),  the 
petitioner  in  the  underlying  less-than- 
fair-value  (LTFV)  investigation. 


submitted  a  request  for  a  changed 
circumstances  administrative  re\'iew 
and  revocation  of  the  order  based  on  the 
represented  fact  that  the  order  no  longer 
is  of  interest  to  the  domestic  interested 
parties.  For  the  same  reasons,  in  its 
February  15, 1994.  request.  Smith 
Corona  withdrew  its  petition  requesting 
an  investigation  to  determine  whether 
the  order  was  being  circumvented 
pursuant  to  section  781(a)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act). 
Smith  Corona  made  the  withdrawal  of 
that  petition  and  the  revocation 
contingent  upon  termination  of  the 
suspended  antidiunping  investigation 
on  portable  electric  typewriters  from 
Singapore  (A-559-866).  Smith  Corona 
also  made  representations  that  other 
U.S.  producers  of  this  merchandise 
(Canon  Business  Machines  and  Brother 
Industries  (USA),  Inc.)  consented  to 
r"vocation  of  the  order. 

On  March  24,  1994,  the  Department 
published  the  Notice  of  Initiation  of 
Ciianged  Circumstances  Antidumping 
Duty  Administrative  Review. 
Consideration  of  Revocation  of  Order, 
Preliminary  Results  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review,  and  Intent  t-o 
Revoke  Order  on  PWPs  from  Japan  (59 
FR  13930).  In  that  notice  the 
Department  preliminarily  determined 
that  the  order  no  longer  is  of  interest  to 
domestic  interested  parties  and  notified 
the  pubhc  of  its  intent  to  revoke  the 
order.  The  Department  gave  interested 
parties  an  opportunity  to  comment  on 
the  preliminary  results  and  none  of  the 
interested  parties  commented.  On  April 
8,  1994,  Brother  Industries  (USA).  Inc.. 
the  petitioner  in  the  investigation  of 
portable  electric  typewriters  from 
Singapore  (A-559-806).  submitted  its 
request,  piu^uant  to  19  CFR  353.17(a), 
to  terminate  the  suspended 
investigation  in  that  case.  A  notice  of 
such  termination  will  be  published 
simultaneously  with  this  notice. 

Scope  of  Review 

The  scope  of  the  order  covers 
personal  word  processors  from  Japan  as 
defined  in  the  Department's 
antidumping  duty  order  on  PWPs  from 
Japan  (56  FR  42593,  August  28.  1991). 
as  amended  (57  FR  37770.  August  20, 
1992).  PWPs  are  currently  classifiable 
under  item  number  8469.10.00  of  the 
Harmonized  Tariff  Schedule  (HTS)  of 
the  United  States.  HTS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes.  The  v^Titten 
description  remains  dispositive  as  to  the 
scope  of  the  product  coverage. 


Final  Results  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review,  Revocation  of 
Order 

Pursuant  to  section  751(c)  of  the  Act. 
the  Department  may  revoke  an 
antidumping  duty  order  if  the 
Department  determines,  based  on  a 
review  under  section  751(b)(1)  of  the 
Act,  that  changed  circumstances  exist 
sufficient  to  warrant  revocation.  Section 
751(b)(1)  of  the  Act  requires  a  changed 
circumstances  review  to  be  conducted 
upon  receipt  of  a  request  containing 
sufficient  information  concerning 
changed  circumstances. 

SecUon  353.25(d)(2)  of  the 
Department's  regulations  permits  the 
Department  to  conduct  an 
administrative  review  under  §  353.22(f) 
based  upon  an  affirmative  statement  of 
no  interest  from  the  petitioner  in  the 
proceeding.  Section  353.25(d)(l)(i) 
further  provides  that  if  the  Department 
determines  that  the  order  under  review 
is  no  longer  of  interest  to  domestic 
interested  parties,  the  Def)artment  may 
revoke  the  antidumping  duty  order. 

In  accordance  with  sections  751(b)(1) 
and  (c)  of  the  Act  and  19  CFR  353.25(d) 
and  353.22(0.  based  upon  the  facts  of 
this  case  and  the  fact  that  none  of  the 
interested  parties  objected  to  or 
otherwise  commented  on  our 
preliminary  results,  we  have  determined 
that  the  order  no  longer  is  of  interest  to 
domestic  interested  parties.  The 
Department  determines  that  the 
requirement  for  revocation  based  on  the 
changed  circumstance  that  the  order  no 
longer  is  of  interest  to  domestic 
interested  parties  has  been  met. 
Therefore,  we  are  hereby  revoking  the 
antidumping  duty  order  on  PWPs  from 
Japan.  We  are  also  terminating  the 
ongoing  anticircumvention  inquiry  of 
the  order  on  PWPs  from  Japan. 

These  final  results  will  apply  to  all 
shipments  of  the  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  August  1,  1993 
(the  day  after  the  last  administrative 
review  period  for  which  automatic 
liquidation  instructions  were  sent  to  the 
U.S.  Customs  Service).  We  intend  to 
instruct  the  U.S.  Customs  Ser\ice  to 
liquidate  all  entries  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  August  1,  1993,  without  regard  to 
antidumping  duties. 

We  will  instruct  the  U.S.  Customs 
Service  to  refund  v^th  interest  any 
estimated  antidumping  duties  collected 
with  respect  to  those  entries. 
This  administrative  review, 
revocation,  and  notice  are  in  accordance 
with  sections  751(b)(1)  and  (c)  of  the 
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Act  and  §§  353.22(f)  and  353.25(d)  of 
the  Department's  regulations. 

Dated:  April  22.  1994. 
Susan  C.  Essennan, 

Assistant  Secretary  for  Import 

A  dm  inis  tmtion. 

iFR  Doc.  94-10451  Filed  4-29-94:  8:45  am! 
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A-538-087 

Portable  Electric  Typewriters  From 
Japan;  Final  Results  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review;  Revocation  of 
Order 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Comraerce. 
ACTION:  Notice  of  final  results  of 
Changed  Circumstances  Antidumping 
Duty  Administrative  Review; 
Revocation  of  Order. 

SUMMARY:  On  March  24,  1994.  the 
Department  of  Comraerce  published  the 
Notice  of  Initiation  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review.  Consideration 
of  Revocation  of  Order.  Preliminary 
Results  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review,  and  Intent  to  Revoke  Order  on 
portable  electric  typewriters  from  Japan 
(.59  FR  13932).  We  have  completed  this 
review  and  are  revoking  the 
antidumping  duty  order  on  PE Ts  from 
Japan. 

EFFECTIVE  DATE:  May  2,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Prosser  or  Wendy  J.  Frankel. 
Office  of  Antidumping  Compliance, _ 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230;  telephone  (202)  482-1130 
and  482-0367.  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background: 

On  May  9,  1980.  the  Doparbnunt  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (53  FR  40926)  aji 
antidumping  duty  order  en  Portable 
Electric  Typewriters  (PETs)  from  Japan 
(the  order).  On  Februar>'  15,  1994,  Smith 
Corona  Corporation  (Smith  Corona),  the 
petitioner  in  the  imderlying  less-than- 
fair- value  (LITV)  investigation, 
submitted  a  request  for  a  changed 
circumstances  administrative  review 
and  revocation  of  the  order  based  on  the 
represented  fact  that  the  order  no  longer 
is  of  interest  to  the  domestic  interested 
parties.  Smith  Corona  submitted  this 


request  contingent  upon  termination  of 
the  suspended  antidumping 
investigation  on  portable  electric 
typewTiters  from  Singapore  (A-559- 
806).  Smith  Corona  also  made 
representations  that  other  U.S. 
producers  and  potential  U.S.  producers 
of  this  merchandise  (Nakajima  All 
Manufacturing  Limited.  Canon  Business 
Machines,  and  Brother  Industries 
(USA).  Inc.)  consented  to  revocation  of 
the  order. 

On  March  24.  1994,  the  Department 
published  the  Notice  of  Initiation  of 
Changed  Circumstances  Antidumping 
Duty  Administrative  Review, 
Consideration  of  Revocation  of  Order, 
Preliminary  Results  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review,  and  Intent  to 
Revoke  Order  on  PETs  from  Japan  (59 
FR  13932).  In  tliat  notice  the 
Department  preliminarily  determined 
that  the  order  no  longer  is  of  interest  to 
domestic  interested  parties  and  notified 
the  public  of  its  intent  to  revoke  the 
order.  The  Department  gave  interested 
parties  an  opportunity  to  com.ment  on 
the  preliminary  results  and  none  of  the 
interested  parties  commented.  On  April 
8.  1S94.  Brother  Industries  (USA)  Inc.. 
the  petitioner  in  the  investigation  of 
portable  electric  typewriters  from 
Singapore  (A-55&-806).  submitted  its 
request,  pursuant  to  19  CFR  353.17(a). 
to  terminate  the  suspended 
investigation  in  that  case.  A  notice  of 
such  termination  will  be  published 
simultaneously  with  this  notice. 

Scope  of  Review 

The  scope  of  the  order  covers  PETs. 
automatic  PETs  (PATs),  PETs 
incorporating  a  calculating  mechanism, 
and  certain  pt^rsonal  word  processors 
(PWPs).  On  August  7, 1990,  in 
Preliminary  Scope  Ruling;  Portable 
Electric  TypewTiters  from  Japan  (55  FR 
32107).  the  Department  clarified  the 
scope  of  the  order,  ruling  that  "*   *   • 
certain  later-developed  PETS,  including 
so-csiled  "personal  word  processors'  are 
presumptively  of  the  same  class  or  kind 
as  PETs  within  the  scope  of  the  order 
*   *   *.■■  The  Department  determined 
that  to  be  of  the  same  class  or  kind  as 
a  PET.  a  typewriter  must  meet  the 
following  seven  physical  criteria: 

(1)  Be  easily  portable,  with  a  handle 
and/or  carrying  case,  or  similar 
mechanism  to  facilitate  portability; 

(2)  Be  electric,  regardless  of  soiuce  of 
power; 

(3)  Be  comprised  of  a  single, 
integrated  unit; 

(4)  Have  a  keyboard  embedded  in  the 
chassis  or  frame  of  the  machine; 

(5)  Have  a  built-in  printer; 


(6)  have  a  platen  (roller)  to 
accommodate  paper;  and 

(7)  Only  accommodate  its  own 
dedicated  or  captive  software.  The  final 
scope  ruling  was  published  on 
November  13,  1990  (55  FR  47358). 

PETs,  PATs,  and  certain  PWPs  are 
currently  classifiable  under  Harmonized 
Tariff  Schedule  (HTS)  item  numbers 
8469.10.00,  8469.21.00,  and  8469.29.00. 
The  HTS  subheadings  are  provided  for 
convenience  and  Customs  purposes. 
Our  written  description  of  the  scope  of 
this  order  is  dispositive. 

This  changed  circumstance 
administrative  review  covers  all 
manufacturers/exporters  of  PETs  and 
PATs,  and  PETs  incorporating  a 
calculating  mechanism  manufactured  in 
Japan,  and  all  manufacturers/exporters 
of  those  PWPs  falling  within  the  scope 
of  the  PETs  order  that  are  manufactured 
in  Japan.  I 

Final  Results  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review,  Revocation  of 
Order 

Pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act),  the 
Department  may  revoke  an  antidumping 
duty  order  if  the  Department 
determines,  based  on  a  review  under 
suction  751(b)(1)  of  the  Act,  that 
changed  circumstances  exist  sufficient 
to  warrant  revocation.  Section  751(b)(1) 
of  the  Act  requires  a  changed 
circumstanct^  review  to  be  conducted 
upon  receipt  of  a  request  containing 
sufficient  information  concerning 
changed  circumstances. 

Section  353.25(d)(2)  of  (he 
Department's  regulations  permits  the 
Department  to  conduct  an 
administrative  review  under  §  353.22(f) 
based  upon  an  affirmative  statement  of 
no  interest  from  the  petitioner  in  the 
proceeding.  §  353.25(d)(l)(i)  further 
provides  that  if  the  Department 
determines  that  the  order  under  review 
is  no  longer  of  interest  to  domestic 
interested  parties,  the  Department  may 
rt  voke  the  antidumping  duty  order. 

In  accordance  with  sections  751(b)(1) 
and  (c)  of  the  Act  and  19  CFR  353.25(d) 
and  353.22(f),  based  upon  the  facts  of 
this  case  and  the  fact  that  none  of  the 
interested  parties  objected  to  or 
otherwise  commented  on  our 
preliminary  results,  we  have  determined 
that  the  order  no  longer  is  of  interest  to 
domestic  interested  parties.  The 
Department  determines  that  the 
requirement  for  revocation  based  on  the 
changed  circumstance  that  the  order  no 
longer  is  of  interest  to  domestic 
interested  parties  has  been  met. 
Therefore,  we  are  hereby  revoking  the 


antidumping  duty  order  on  PETs  from 
)apan. 

The  Department  is  terminating  the 
administrative  reviews  covering  the 
fqUowing  periods;  May  1, 1990,  through 
April  30,  1991  (initiated  on  June  18, 
1991  (56  FR  27943));  May  1,  1991, 
through  April  30,  1992  (initiated  on 
June  18, 1992  (57  FR  27212));  and  May 
1 .  1992,  through  April  30,  1993 
(initiated  on  June  25.  1993  (58  FR 
34414)). 

For  all  companies  for  which  an 
administrative  review  has  been 
requested  but  not  completed,  the 
effective  date  of  revocation  will  be  May 
1, 1990.  May  1.  1990.  is  the  first  day 
after  the  most  recent  period  for  which 
aii  administrative  review  has  been 
completed  for  all  of  these  companies. 
For  all  other  companies  subject  to  this 
antidumping  duty  order,  the  effective 
di(e  of  revocation  will  be  May  1,  1993. 
Mjay  1,  1993,  is  the  first  day  for  which 
axiomatic  Uquidation  instructions  have 
not  been  issued  for  these  other 
companies.  We  will  instruct  the  U.S. 
Cijstoms  Service  to  liquidate  all  entries 
of* subject  merchandise  in  accordance 
with  the  above  effective  dates  of 
relocation.  We  will  instruct  the  U.S. 
Ciistoms  Sen  ice  to  refund  with  interest 
aiU  estimated  antidumping  duties 
cojllected  with  respect  to  entries  made 
oq  or  after  May  1,  1990,  for  which  a 
rellew  has  been  requested  but  not 
cojmpleted,  and  we  will  instruct  the  U.S. 
Ci  iiorns  Service  to  refund  with  interest 
any  estimated  antidumping  duties 
collected  on  or  after  May  1,  1993.  with 
re  ;  )ect  to  all  other  entries  made. 

I  his  administrative  review, 
.  re  '  jcaiion.  and  notice  are  in  accordance 
will  sections  751(b)(1)  and  (c)  of  the 
At  I  and  §§  353.22(f)  and  353.25(d)  of 
thi  ( Department's  regulations. 

l*lHd:  April  22.  1994. 
Suken  G.  Esserman, 

.4sp"sfonf  Secretary  for  Import 

Aaitiinistration. 

IFhDoc.  94-10452  Filed  4-29-94;  845  am) 
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[A-«7a-824] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Silicon 
Carbide  From  the  People's  Republic  of 
China 

AGENCY:  Import  Administration. 
Intiernational  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  May  2,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Alley  or  Andrew  McGilvrav, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
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Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-5288  or 
(202)  482-0108.  respectively. 
FINAL  determination:  We  determine  that 
silicon  carbide  from  the  People's 
Republic  of  China  (PRC)  is  being,  or  is 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  735  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

.Since  the  preliminary  determination 
on  November  29,  1993,  (58  FR  64549, 
December  8.  1993).  the  following  events 
have  occurred; 

On  December  1, 1993,  the  Department 
of  Commerce  (the  Department)  received 
a  letter  from  Hainan  Feitian 
Electrontech  Company.  Limited 
(Hainan).  .Shaanxi  Minmetals  (Shaan.\i) 
and  Xiamen  Abrasive  Company 
(Xiamen),  three  of  the  six  respondents 
in  this  investigation,  requesting  that  the 
Department  postpone  the  final 
determination  to  not  later  than  April  22. 
1994,  or  135  days  after  the  date  of  the 
publication  of  the  preliminary 
determination.  The  letter  from  these 
three  respondents  also  requested  the 
Department  to  (1)  collect  information  on 
third-country  sales  to  use  as  foreign 
marliet  value  (FMV);  (2)  find  that 
Treibacher  and  Saint  Gobain  do  not 
qualify  as  "interested  parties"  in  this 
proceeding,  bar  them  from  further 
participation  in  this  ca.se,  and  re- 
examine the  Department's  decision  that 
petitioner  has  standing  to  file  the 
petition;  and  (3)  verify  fully 
respondents'  answers  to  the 
Department's  questionnaire.  On  the 
same  day,  the  other  three  respondents  in 
this  investigation — Inner  Mongolia 
Import  and  Export  Corporation  (IMI/E), 
Qinghai  Metals  Import  and  Export 
Corporation  (QI/E),  and  Seventh 
Grinding  Wheel  Factory'  Import  and 
Export  Corporation  (SGW— also 
requested  a  disclosure  conference  and  a 
postponement  of  the  final 
dpterniination. 

On  December  7.  1993,  Hainan. 
Shaanxi  and  Xiamen  submitted  letters 
alleging  ministerial  errors  in  the 
Department's  calculations  for  the 
preliminary  determination.  (For  specific 
details  of  these  allegations  and  our 
analysis  of  them,  see  Memorandum 
from  Richard  W.  Moreland  to  Barbara  R. 
Stafford  of  December  20,  1993.)  One  of 
these  exporters,  Hainan,  alleged  that  the 
Department  made  certain  errors  with 
respect  to  the  valuation  of  freight  rates 
and  packing  materials.  The  Department 


agreed  with  this  one  allegation,  and  in 
accordance  with  procedures  set  forth  in 
the  proposed  regulations,  published  an 
amended  preliminary  dumping  margin 
for  Hainan  (59  FR  570,  January  5,  1994). 

On  December  29.  1993,  petitioner 
submitted  comments  on  issues  relating 
to  verification.  On  December  30, 1993, 
petitioner  subnfitted  publicly  available 
information  on  electricity  rates  in  India 
and  Pakistan  as  well  as  information  on 
electricity  capacity  in  the  PRC.  Hainan, 
Shaanxi,  and  Xiamen  submitted 
additional  information  on  December  30 
regarding  the  price  and  quantity  of  their 
U.S.  sales  and  the  mode  of 
transportation  used  to  transport  coal. 
The  Department  sent  verification 
agendas  to  all  six  respondents  in  this 
investigation  on  December  30.  1993. 

On  January  3.  1994.  IMI/E.  Ql/E,  and 
SGW  submitted  publicly  available 
'.   information  about  Indian  electricity 
rates  and  additional  information 
regarding  freight  distances.  IMI/E 
supplemented  its  freight  information  on 
January  7,  1994. 

On  January  4,  1994,  the  Department 
wrote  to  5>G\V  regarding  the 
Department's  intention  to  visit  two 
other  exporters  during  verification  to 
confirm  that  U.S.  sales  of  silicon  carbide 
had  been  reported  for  all  entities  related 
to  SGW.  We  also  wrote  to  Xiamen 
regarding  out  intention  to  visit  China 
Abrasives  Export  Corporation  (CAEC). 
the  parent  corporation  of  Xiamen,  to 
confirm  that  all  U.S.  sales  during  the 
period  of  investigation  (POI)  had  been 
reported.  On  January  5,  1994,  we 
requested  the  assistance  of  the  Ministn, 
of  Foreign  Trade  and  Economic 
Cooperation  of  the  PRC  (MOFTEC)  in 
arranging  these  meetings  as  well  as 
inter\iews  with  appropriate  MOFTEC 
officials.  WE  wrote  to  MOFTEC  agjin  on 
January  13,  1994,  to  request  assistance 
in  arranging  additional  meetings  for  the 
verification  teams  with  Quinghai  and 
Inner  Mongolia  provincial  government 
officials  and  CAEC  representatives.  The 
Department  verified  responses  in  the 
PRC  from  January  10  to  February  5, 
1994  and  its  verification  reports 
between  Februarv  15  and  March  14. 
1994. 

Requests  for  a  public  hearing  were 
received  by  the  Department  on  January 
5,  1994.  from  IMl/E,  QI/E.  and  SGW. 
and  on  January  10,  1994,  from  Hainan, 
Shaanxi,  and  Xiamen. 

On  March  1,  1904,  petitioner  alleged 
that  critical  circumstances  exist  with 
regard  to  imports  of  silicon  carbide  from 
the  PRC.  We  requested  shipment  data 
from  the  six  respondents  in  this 
investigation  on  March  4,  1994,  and 
received  respondents*  data  on  March  17, 
18,  21  and  22.  (Because  Hainan. 
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Shaanxi,  and  Xiamen  failed  to  file 
public  versions  of  tbeir  original  March 
11,  1994  submissions  of  shipment  data, 
we  rejected  these  submissions.  Hainan, 
Shaanxi,  and  Xiamen  refiled  these 
submissions  in  proper  form  on  March 
17.)  On  March  31,  1994,  we  issued  our 
preliminary  affirmative  determination  of 
critical  circumstances  for  two 
respondents  in  this  investigation — 
Shaanxi  and  Xiamen.  The  other  four 
respondents  were  found  not  to  have 
massive  increases  in  imports.  In 
addition,  the  Department  found  that 
critical  circumstances  exist  for  all 
exporters  who  did  not  participate  in  this 
investigation  (59  FR  16795,  April  8, 
1994).  On  April  6, 1994,  Shaanxi  and 
Xiamen  requested  that  we  base  our 
calculations  for  critical  circumstances 
on  the  date  of  shipment  rather  than  the 
date  of  importation  into  the  United 
States  (the  date  used  in  the  preliminary 
determination  of  critical  circumstances). 
Petitioner  also  submitted  comments  on 
our  prehminary  affirmative 
determination  of  critical  circumstances 
on  April  6,  1994. 

On  March  11. 1994.  petitioner  filed 
information  concerning  the 
Department's  surrogate  value  for 
electricity.  Because  this  submission 
contained  untimely  filed  new 
information,  we  rejected  this 
submission.  Petitioner  filed  new 
submissions  regarding  electricity 
valuation  on  March  23.  1994.  Certain  of 
these  submissions  also  contained 
untimely  filed  new  information  and, 
therefore,  were  rejected.  Petitioner  and 
respondents  submitted  case  briefs  on 
March  30  and  rebuttal  briefs  on  April  4. 
1994.  A  public  hearing  was  held  on 
April  6,  1994. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  silicon  carbide, 
regardless  of  grade  or  form,  containing 
by  weight  from  20  to  98  percent, 
inclusive,  silicon  carbide  and  with  a 
grain  size  coarser  than  size  325F  (as  set 
by  the  American  National  Standards 
Institute),  and  inclusive  of  split  sizes. 
Silicon  carbide  covered  by  this 
investigation  typically  contains 
additional  impurities:  iron,  aluminum, 
silica,  silicon,  and  carbon  as  well  as 
calcium  and  magnesium.  Silicon 
carbide  is  currently  classifiable  under 
subheadings  2849.20.10  and  2849.20.20 
of  the  Harmonized  Tariff  Schedule 
(HTS).  The  HTS  numbers  are  provided 
for  convenience  and  customs  purposes. 
The  written  description  is  dispositive. 

Period  of  Investigation 

The  POI  is  January  1.  1993.  through 
June  30.  1993. 


Best  Information  Available  (BIA) 

As  stated  in  the  preliminary 
determination,  the  Department  must 
receive  an  adequate  questionnaire 
response  from  each  entity  requesting  a 
separate  dumping  margin  rate  before  a 
separate  rate  can  be  applied. 
Consequently,  all  non-respondent 
entities,  as  well  as  respondents  that  fail 
to  demonstrate  eligibility  for  a  separate 
rate,  must  receive  a  single  "All  Other" 
rate.  We  have  based  our  "All  Other"  rate 
on  BIA. 

In  determining  what  to  use  as  BIA,  the 
Department  follows  a  two-tiered 
methodology,  whereby  the  Department 
normally  assigns  lower  margins  to  those 
respondents  who  cooperated  in  an 
investigation  and  margins  based  on 
more  adverse  assumptions  for  those 
respondents  who  did  not  cooperate  in 
an  investigation  or  who  failed  to  qualify 
for  a  separate  rate.  According  to  the 
Department's  two-tiered  BIA 
methodology  outlined  in  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Hot-RcUed  Carbon  Steel 
Flat  Products,  Certain  Cold-Roiled 
Carbon  Steel  Flat  Products,  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  From 
Belgium,  58  FR  37083  (July  9,  1993). 
when  a  company  refuses  to  provide  the 
information  requested  in  the  form 
required,  or  otherwise  significantly 
impedes  the  Department's  investigation, 
it  is  appropriate  for  the  Department  to 
assign  to  that  company  the  higher  of  (a) 
the  highest  margin  alleged  in  the 
petition,  or  (b)  the  highest  calculated 
rate  of  any  respondent  in  the 
investigation. 

In  this  case,  where  some  PRC 
exporters  failed  to  respond  to  our 
questionnaire  and.  thus,  are 
uncooperative,  we  are  assigning  an  "All 
Other"  rate  of  406.00  percent  (the 
highest  margin  calculated  in  the 
amendment  petition)  as  BIA  to  the 
uncooperative  exporters.  The  406.00 
percent  rate  also  applies  to  all  other 
exporters  that  are  ineligible  for  separate 
rates. 

Separate  Rates 

Respondents  Xiamen.  Hainan,  and 
Shaauixi  have  requested  that  they  be 
assigned  separate  rates.  For  Xiamen,  we 
cannot  consider  eligibility  for  a  separate 
rate  because  it  failed  to  submit 
consolidated  responses,  including 
information  on  separate  rates,  for 
affiliated  companies  which  it  has  stated 
arc  related  to  it  within  the  meaning  of 
section  771(13)  of  the  Act.  (See 
Memorandum  dated  April  22,  1994. 
from  Richard  W.  Moreland  to  Barbara  R. 
Stafford.) 


For  Hainan  and  Shaanxi,  we  were 
unable  to  verify  certain  information  in 
their  separate  rates  responses. 
Specifically,  these  respondents  did  not 
make  available  to  us  the  bank  records 
necessary  to  verify  that  they  retain  the 
proceeds  from  their  export  sales.  Given 
our  inability  to  verify  Hainan's  and 
Shaanxi's  separate  rate  submissions,  we 
cannot  consider  applying  separate  rates 
to  them.  (See  Ibid.) 

In  addition  to  Xiamen,  Hainan,  and 
Shaanxi.  respondents  IMI/E.  Ql/E.  and 
SGW  have  also  requested  that  the 
Department  issue  to  each  of  them  a 
separate  rate.  These  respondents  have 
submitted  completed  and  veriC-jd 
responses  regarding  their  eligibility  for 
separate  rates. 

VVe  have  analyzed  the  record  in  this 
investigation  and  agree  that  it  is 
appropriate  to  assign  separate  rates  to 
IMI/E.  QI/E.  and  SGW.  In  making  this 
determination,  we  have  modified  our 
separate  rates  policy,  previously  set 
forth  in  Final  Determination  of  Sales  at 
Less  Than  Fair  Value;  Certain  Compact 
Ductile  Iron  Waterworks  Fittings  and 
Accessories  Thereof  From  the  People's 
Republic  of  China  ("CD/IV)  (58  FR 
37908,  July  14,  1993)  and  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Helical  Spring  Lock 
Washers  from  the  People's  Republic  of 
China  ["Lock  Washers")  (58  FR  48833. 
September  20,  1993).  In  CDIW,  we  took 
the  position  that  state-ownership  [i.e 
"ownership  by  all  the  people") 
"provides  the  central  government  the 
opportunity  to  manipulate  the 
(exporter's)  prices  whether  or  not  it  has 
taken  advantage  of  that  opportunity 
during  the  period  of  investigation." 
Thus,  we  concluded  in  CDIW  tliat  state- 
owned  enterprises  would  not  be  eligible 
for  separate  rates. 

However,  based  upon  further  analysis 
and  information  developed  in  the 
course  of  this  investigation,  we  find  that 
the  ownership  of  IMl/E.  QI/E.  and  SGW 
"by  all  the  people."  in  and  of  itself, 
cannot  be  considered  as  dispositive  in 
determining  whether  those  companies 
can  receive  separate  rates.  At 
verification.  Mr.  Zhang  Yuqing.  the 
Division  Chief  of  the  Department  of 
Treaty  and  Law  of  MOFTEC  (the 
Ministry  of  Foreign  Trade  and  Economic 
Cooperation),  explained  that  the 
designation  on  these  respondents' 
business  licenses  that  they  are  "owned 
by  all  the  people"  does  not  mean  that 
the  central,  provincial,  or  local 
governments  control  these  companies. 
Instead,  "ownership  by  the  people" 
signifies  that  "no  individual  can  take 
the  company;  it  cannot  become  a  private 
company."  The  company  "belongs  to 
the  community"  and  the  company's 
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employees  are  entrusted  with  the 
management  of  the  company.  (See 
Memorandum  from  Andrew  McGilvray. 
to  Gary  Taverman.  dated  February  15. 
1994.) 

A  recent  analysis  by  the  Central 
Inceiligence  .Agency  supports  MOFTEC's 
statement  that  ownership  "by  all  the 
people"  is  not  synonymous  with  central 
government  control.  (See  1992  report  to 
the  Joint  Economic  Committee.  Hearings 
on  Global  Economic  and  Technological 
Change:  Former  Soviet  Union  and 
Eastern  Europe  and  China.  Pt.  2  (102 
Cong.,  2d  Sess).  143.  19b  (hereinafter. 
"CIA  report").  The  report  states  that  a 
state-owned  enterprise  was  subject  to 
ceatral  government  control  prior  to 
1980,  but  that  "It]he  reform  decade  of 
the  1930s  brought  significant  changes  to 
this  scheme"  and  that  the  central 
government  devolved  control  of 
enterprises  owned  "by  all  the  people". 
We  have,  therefore,  come  to  the 
conclusion  that  ownership  "by  all  the 
people"  does  not  require  the  application 
of  a  single  rate.  Thus,  we  believe  a  PRC 
respondent  may  receive  a  separate  rate 
if  it  establishes  on  a  de  jure  and  de  facto 
basis  that  there  is  an  absence  of 
governmental  control.  We  have, 
the^fore.  adapted  and  amplified  the  test 
set  (Out  in  Final  Determination  of  Sales 
at  less  Than  Fair  Value:  Sparklers  Fixjm 
the  People's  Republic  of  China  (56  FR 
20388,  May  6.  1991)  to  determine 
whether  the  respondents  in  this  casf  are 
entitled  to  separate  rates. 

1.  Absence  cfDc  lure  Control 

ithree  enactments  that  have  been 
plated  on  the  record  in  this  case 
indicate  that  the  responsibility  for 
matiBging  state-owned  enterprises  has 
been  shifted  from  the  government  to  the 
enterprise  itself.  These  are  the  "L.aw  of 
ihejPeople's  Republic  of  China  on 
Indfistrial  Enterprises  Chvned  by  tiie 
Whnle  People."  adopted  on  April  13. 
1988  [■■1988  Law");  "Regulations  for 
Transformation  of  Operational 
Mechanism  of  State-owned  Industrial 
Enterprises."  approved  on  August  23, 
199i2)  ■•1992  Regulations":  and  the 
"Temporar}'  Provisions  for 
Administration  of  Export 
Commodities."  approved  on  December 
21.  3992  ["Expert  Provisions".  The  1988 
Law  states  that  enterprises  have  the  right 
to  set  their  own  prices  (see  Article  26). 
This  principle  is  restated  in  the  1992 
Regulations  (see  Article  IX).  The  Export 
Pro\isions  list  those  products  subject  to 
direct  government  control.  Silicon 
carbide  does  not  appear  on  this  hst  and 
is  not,  therefore,  subject  to  the 
constraints  of  these  provisions. 

The  existence  of  tnese  laws  indicate 
that  .respondents  IMI/E,  QI/E,  and  SOW 


are  not  subject  to  de/ure  control. 
However,  there  is  publicly  available 
information  indicating  that  the  PRC 
central  government  has  acknowledged 
that  the  provisions  of  the  above-cited 
laws  and  regulations  have  not  been 
implemented  unifonnly  among  different 
sectors  and/or  jurisdictions  in  the  PRC. 
See  "[PRC]  Government  Findings  on 
Enterprise  Autonomy"  in  Foreign 
Broadcast  Information  Service-China- 
93-133  (July  14,  1993). 

Given  this  report  of  uneven 
implementation  of  the  PRC 
government's  laws  on  devolution  of 
government  control,  it  is  critical  that  we 
conduct  a  de  facto  analysis  to  determine 
whether  these  respondents  were,  in  fact, 
not  subject  to  governmental  control. 

2.  Absence  of  De  Facto  Control 

For  the  reasons  stated  below,  we  have 
determined  that  these  respondents  are 
not  de  facto  controlled  by  the  central, 
provincial  or  municipal  governments.  In 
conducting  this  analysis,  we  are  aware 
that  the  CL\  report  stated  that  the 
central  government  has  "decentralized 
the  s'lpervision  and  planning  control 
over  most  state  enterprises  to  provincial 
or  municipal  authorities."  As  elaborated 
below  and  in  the  responses  to 
Comments  1  and  2.  we  have  verified 
that  these  respondents  are  not,  in  fact, 
subject  to  provincial  control.  Municipal 
control  is  not  an  issue  in  this  case  as 
there  is  no  tie  between  these  companies 
and  any  municipality. 

We  have  taken  the  following  factors 
into  account  in  our  determination  of 
absence  of  de  facto  control:  First,  the 
respondents'  export  prices  are  not  set 
by,  nor  subject  to  approval  by,  a 
governmental  authority.  Second,  the 
respondents  also  have  authority  to 
negotiate  and  sign  contracts  and  other 
agreements.  These  points  were 
confirmed  by  examination  of 
correspondence  files  and  other 
documentation  relating  to  saUs 
nngotiations,  as  noted  in  the  verification 
reports. 

Third,  we  have  determined.  basf;d  on 
our  investigation,  that  the  respondents 
have  autonomy  from  the  central 
govenmient  in  making  decisions 
regarding  selection  of  management, 
based  on  our  examination  of 
management  election/evaluation  forms 
completed  by  employees.  Lastly,  we 
have  determined  that  the  respondents 
retain  the  proceeds  of  their  export  sales 
and  make  independent  decisions 
regarding  disposition  of  profits  or 
financing  of  losses.  This  last  point  was 
confirmed  through  examination  of  bank 
records,  and  company  accounting 
records  relating  to  investment  and  other 
activities.  [See  also  Concurrence 


Memorandum  and  various  verification 
reports.) 

3.  Conclusion 

Given  that  the  record  of  this 
investigation  demonstrates  a  de  jure  and 
de  facto  absence  of  governmental 
control  over  the  export  functions  of  IMI/ 
E,  QI/E,  and  SGW,  we  determine  that 
IMI/E.  QI/E,  and  SGW  are  eligible  for 
separate  rates. 

Surrogate  Country 

Section  773(c)  of  the  Act  requires  the 
Department  to  value  the  factors  of 
production,  to  the  extent  possible,  in 
one  or  more  market  economy  countries 
that  are  at  a  level  of  economic 
development  comparable  to  that  of  the 
non-market  economy  country,  and  that 
are  significant  producers  of  comparable 
merchandise.  The  Department  has 
determined  that  India  and  Pakistan  are 
the  most  comparable  to  the  PRC  in 
terms  of  overall  economic  development, 
based  on  per  capita  gross  national 
product  ( "GNP").  Uie  national 
distribution  of  labor,  and  grov,  ih  rate  in 
per  capita  GNP.  [See  memorandum  from 
the  Office  of  Policy  to  Gary  Taverman. 
dated  August  17.  1993.  on  file  in  room 
B-099  of  the  Main  Conunerce 
Department  Building.)  Because  India 
fulfills  both  requirements  outlined  in 
the  statute.  India  is  the  preferred 
surrogate  country  for  purposes  of 
calculating  the  factors  of  production 
used  in  producing  the  subject 
merchandise.  Accordingly,  for  this  final 
determination,  we  have  used  the  values 
for  the  factors  of  production,  as 
appropriate,  from  Indian  sources.  As  m 
our  preliminary  determination,  we  iiave 
used  a  world  market  price  in  one 
instance  where  no  appropriate  surrogate 
\alue  was  available.  We  have  obtained 
and  relied  upon  published,  publicly 
available  information,  wherever 
possible. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  silicon 
carbide  from  the  PRC  to  the  United 
States  were  made  at  less  than  fair  value 
for  those  exporters  deemed  eligible  to 
receive  a  separate  rate,  we  compared  the 
United  States  price  (USP)  to  FMV.  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value  "  sections  of 
this  notice. 

United  States  Price 

United  States  price  was  calculated  on 
the  same  basis  as  in  the  preliminary 
determination.  Minor  adjustments  were 
made  to  the  reported  U.S.  prices  of  IMI/ 
E  and  SGW,  pursuant  to  finding  at 
verification.  We  also  adjusted  foreign 
inland  freight  based  on  verification 
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findings.  {See  Caiculation 
Memorandum,  attached  to  the 
Department's  Concurrence 
Memorandum  of  April  22, 1994,  on  file 
in  room  B-099  of  the  Main  Co.mmerre 
Department  Building.) 

Foreign  Market  Value 

We  calculated  FMV  based  on  factors 
of  production  cited  in  the  preliminary 
determination,  making  adjustments  for 
specific  verification  findings  [see 
Calculation  Memorandum).  To  calculate 
FMV,  the  verified  amounts  for  factors  of 
production  were  multiplied  by  the 
apprcpr'ate  surrogate  values  for  the 
diffeient  inputs.  We  have  used  the  same 
surrogate  values  as  in  the  preliminary 
detennination  wilh  the  exception  of  the 
value  for  electricity. 

In  our  November  29, 1993, 
preliminary  determination,  we  had  used 
publicly  available  information  for 
Pakistan  regarding  electricity  rates  for 
industrial  use  during  the  POL  We  did  so 
because  the  publicly  available 
information  at  the  time  for  India  either 
was  out  of  date  or  was  not  necessarily 
specific  to  industrial  use.  After  the 
preliminary  determination,  petitioner's 
December  30,  1993,  submission 
provided  new  publicly  available 
information  from  the  Asian 
Development  Bank  (ADB)  showing 
Indian  electricity  prices  for  industrial 
use  in  FY1990.  Since  this  new  ADB  data 
shows  recent  electricity  rates  specific  to 
industrial  use  for  India  (our  first-choice 
surrogate),  we  have  used  the  ADB  data 
for  the  final  determination  in  preference 
to  data  for  Pakistan  (our  second-choice 
surrogate).  (For  a  complete  analysis  of 
surrogate  values,  see  Calculation 
Memorandum.) 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  all  the  information 
relied  upon  for  t.his  final  detennination. 

Critical  Circumstances 

In  our  preliminary  affirmative 
determination  of  critical  circumstances 
of  March  31,  1994,  we  found  that 
critical  circumstances  exist  for  two 
respondents  in  this  investigation — 
Shaanxi  and  Xiamen.  We  also 
preliminary  determined  that  critical 
circumstances  exist  for  all  exporters 
who  did  not  participate  in  this 
investigation. 

Pursuant  to  section  733(e)(1)  of  the 
Act,  we  based  that  preliminary 
determination  on  a  finding  of  1)  a 
history  of  dumping  of  silicon  carbide  in 
the  European  Community  (EC),  and  2) 
massive  imports  of  silicon  carbide  over 
a  relatively  short  period  by  examining 
respondents'  shipment  data.  Because 


the  timing  of  petitioner's  allegation 
(after  the  completion  of  verification) 
prfccluded  on-site  verification  of  this 
information,  the  Department  also 
referred  to  U.S.  Customs  LM-115  entry 
data  to  corroborate  respondents' 
reported  shipment  information, 
pursuant  to  section  771(18)(E)  of  the 
Act.  (See  59FR  16795,  April  8,  1994). 

For  the  final  detemiinatiou,  we  have 
continjued  to  use  BIA  as  the  basis  for  our 
determination  of  critical  circumstances 
for  non-respondent  exporters.  The  BIA 
margin  (406.00  percent)  for  those 
exporters  exceeds  the  25  percent 
threshold  for  imputing  a  knowledge  of 
dumping  to  the  importei^  of  the 
merchandise.  In  addition,  we  have 
adversely  assumed,  as  BIA,  a  massive 
increase  in  imports  from  these  non- 
respondent  exporters.  We.  therefore, 
determine  that  critical  circumstances 
exist  for  all  non-respondent  exporters  in 
this  investigation. 

Since  the  preliminary  determination 
of  critical  circumstances,  we  have 
determined  that  Hainan,  Shaanxi  and 
Xiamen  are  ineligible  for  rates  separate 
from  non  respondent  PRC  exporters. 
Because  Hainan.  Shaanxi  and  Xiamen 
are  ineligible  for  rates  separate  from 
non-respondent  exporters,  we  must 
extend  to  them  the  same  BIA-based 
detennination  of  critical  circumstances 
applied  to  the  non-respondeat 
exporters. 

For  respondents  IMI/E.  QI/E,  and 
SGW,  we  determine  that  critical 
circumstances  do  not  exist.  The 
shipment  data  for  these  respondents, 
which  we  have  corroborated  using  U.S. 
Customs  IM-115  entry  data,  shows  that 
there  has  been  no  massive  increase  in 
shipments  from  these  respondents  in 
the  period  following  the  filing  of  the 
petition  (S<?e  Preliminary'  Affirmative 
Determination  of  Critical 
Circxmistances). 

Interested  Party  Comments 

Because  respondents  Hainan. 
Shaanxi,  and  Xiamen,  are  not  eligible 
for  calculated  separate  rates,  we  have 
not  addressed  comments  made  by  these 
parties  regarding  calculations  for  this 
dotermination. 

Comment  1:  Fetitoner  maintains  that 
tiie  Department  cannot  assign  separate 
rates  to  respondents  because  not  all 
relevant  entities  in  the  PRC  have 
participated  in  the  investigation. 
Petitioner  states  that:  (1)  The  silicon 
carbide  industry  in  the  PRC  is 
characterized  by  significant  provincial 
and/or  local  government  ownership;  (2) 
information  on  the  record  demonstrates 
a  number  of  non-responding  producers 
of  silicon  carbide  in  each  province  in 
which  respondents  and/or  their 


suppliers  are  located;  (3)  respondents 
and  the  non-responding  producers  are 
owned  by  the  governments  of  the 
provinces  in  which  they  are  located; 
and  (4)  respondents  have  offered  no 
reason  why  cooperation  is  not  required 
of  the  non-responding  producers. 
Petitioner  further  states  that,  while  PRC 
law  prohibits  the  central  government 
from  controlling  prices  for  silicon 
carbide,  there  is  no  e\  idence  that 
provincial  governments  cannot  regulate 
prices  between  silicon  carbide 
producers  and  exporters.  Petitioner 
concludes  that  the  respondents  are  thus 
ineligible  for  separate  rates. 

IMI/E.  QI/E.  and  SOW  maintain  that 
petitioner  has  confused  the 
Department's  market-oriented  industry 
(MOI)  policy  with  its  separate  rates 
policy.  They  state  that  PRC  export 
companies  do  not  need  to  prove  that  the 
product  under  investigation  was 
produced  in  a  market  environment  to  be 
eligible  for  separate  dumping  margins. 
These  respondents  conclude  that  every 
PRC  exporter  and  producer  of  silicon 
carbide  does  not  need  to  participate  in 
the  case  for  participating  exporters  to 
qualify  for  separate  rates. 

DOC  Position 

We  disagree  with  petitioner.  Pursuant 
to  the  discussion  in  the  "Separate 
Rates"  section  above,  we  have  found 
that  the  three  responding  exporters 
"owned  by  all  the  people"  are  not 
controlled  by  the  central,  provincial,  or 
municipal  governments.  [See  discussion 
under  "Separate  Rates"  section.) 
Further,  the  information  on  the  record 
relating  to  provincial  and  local 
governments  shows  that  their  activities 
with  regard  to  IMI/E.  QI/E,  and  SGW  are 
limited  to  such  functions  as  ta.xation, 
business  licensing,  and  the  collection  of 
export  statistics.  There  is  no  evidence 
that  these  governments  (1)  can 
manipulate  export  prices  or  (2)  interfere 
with  other  aspects  of  conducting 
business  with  the  United  States. 
Therefore,  v.e  determine  that  IMI/E,  QI/ 
E.  and  SGW  are  not  subject  to 
government  control  of  their  silicon 
carbide  exports. 

Finally,  petitioner's  concerns 
regarding  the  ability  of  provincial 
governments  to  regulate  prices  between 
domestic  producers  and  exporters  are 
not  relevant  to  those  respondents' 
eligibility  for  separate  rates.  The 
Department's  separate  rates  analysis 
focuses  on  governmental  control  over 
the  respondents*  export  activities,  not 
the  regulation  of  prices  charged  by  the 
respondents'  suppliers. 

Comment  2:  Petitioner  maintains  that 
the  respondents  in  this  case  do  not  meet 
the  Department's  criteria  for  separate 
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rs  t  ^s  hecause  they  have  not 

di  spionstrated  that  they  are  independent 

government  ownership  or  control 
and,  therefore,  that  the  Eiepartment  must 
presume  central-government  control. 
Petitioner  also  maintains  that  evidence 
ca  the  record  demonstrates  tiiat  the 
respondents  are  subject  to  certain  tj-pes 
of  control  by  the  central  and  provincial 
governments.  Further,  petitioner  states 
that  various  provisions  of  PRC  law 
demonstrate  that  respondents,  whose 
business  licenses  state  that  they  are 
owTied  by  "the  whole  people,"  are 
subject  to  state  control.  In  conclusion, 
petitioner  states  that,  based  on  the 
recjjrd  for  this  investigation, 
respondents  are  ineligible  for  separate 
rabs. 

pMl/E,  Ql/E,  and  SGW  state  that  the 
Depirtment  should  apply  the  Sparklers 
criteria  and  find  them  eligible  for 
separate  dumping  margins.  These 
respondents  state  that  tliey  have 
cooperated  completely  in  this 
inwstigation  and  have  provided 
information  indicating  a  lack  of 
ownership  or  control  by  the  PRC  central 
gofvemment.  Moreover,  these 
respondents  emphasize  that  the 
apipropriate  test  of  ownership  is  control 
of'property  rather  than  simple  legal  title. 
I.MI'E.  QI/e,  and  SGW  state  that  the 
record  olso  provides  evidence  of  a  da 
facto  absence  of  central  control  with 
respect  to  exporters. 

[lainan,  Shaanix.  and  Xiamen  state 
thjit  they  are  not  subj^^ct  to  de  jure  or  de 
fatto  control  by  the  central  government. 
A.^  evidijnce  of  de  jure  absence  of 
coutrol.  Hainan.  Shaanix  and  Xiamen 
citM  the  specific  law  and  regulations 
pros  ided  in  the  MOFTEC  verification 
report  which  indicate  that:  (1)  the  PRC 
ceptral  government  cannot  dictate  the 
deisionmaking  of  enterprises;  (2) 
en  ^rprises  have  the  right  to  enjoy  the 
be  liefits  from  their  business  activities; 
an  i  (.3)  enterprises  are  free  to  select 
th«  ir  own  management  independently 
from  the  PRC  central  government.  These 
respondents  also  maintain  that  evidence 
onljhe  record  demonstrates  a  de  facio 
ab:  cnce  of  control. 

J  ^pC  Position:  The  Department 
disagrees  with  petitioner  regarding 
respondents  IML'E,  QI/E.  and  SGW.  As 
dijcjussed  at  length  in  the  "Separate 
Ra  ^s"  section  above,  IMI/'E,  QL'E,  and 
SGW  are  eligible  for  separate  rates. 

Ufespondents  Hainan  and  Shaanxi 
ha'  p  failed  to  estabhsh  their  eligibility 
for  separate  rates  because,  at 
veijiification.  these  companies  failed  to 
produce  bank  records  necessary  to 
prove  their  retention  of  proceeds  from 
export  sales.  Therefore,  these 
respondents  did  not  meet  an  important 


criterion  for  separate  rates  (see 
'Separate  Rates"  section  above). 

Respondent  Xiamen  has  also  failed  to 
establish  its  eligibility  for  a  separate 
rate.  As  noted  m  the  "Separate  Rates" 
section  above,  Xiamen  has  stated  that 
certain  other  PRC  exporters  of  silicon 
carbide  (j.e.,  CAEC  end  its  other 
affiliates)  are  related  parties  within  the 
meaning  of  section  771(13)  of  the  Act. 
However,  Xiamen  has  failed  to  provide 
information  regarding  the  eligibility  for 
separate  rates  of  CAEC,  et  al.  Without 
such  information,  the  Department 
cannot  consider  assigning  a  separate 
rate  to  Xiamen/CAEC.  [See  also  the 
Concurrence  Memorandum  of  April  22. 
1994.) 

Comment  3.- Hainan,  Shaanxi.  and 
Xiamen  argue  that  two  of  the  members 
of  the  petitioning  coalition,  Treibacher 
and  Saint-Gobin,  should  be  excluded  as 
interested  parties  in  this  investigation 
because  these  companies  do  not  sell 
U.S. -manufactured  silicon  carbide. 
These  respondents  assert  that 
Treibacher  and  Saint-Gobain  sell  silicon 
carbide  produced  in  Canadian  furnaces 
that  is  merely  ground  and  screened  in 
the  United  States.  Respondents  ask  the 
Department  to  notify  the  U.S. 
International  Trade  Commission  (ITC) 
that  these  two  companies  should  not  be 
considered  as  part  of  the  domestic 
silicon  carbide  industry  because  of  (1) 
their  insignificant  U.S.  capital 
investment  regarding  silicon  carbide.  (2) 
their  negligible  U.S.  employment,  and 
(3)  their  negligible  real  value-added  to 
the  product  in  the  United  States. 

Hainan.  Shaanxi,  and  Xiamen  assert 
that,  once  the  Department  has  excluded 
Treibacher  and  Sainf-Cobain  from 
participating  as  interested  parties  in  this 
proceeding,  the  Department  must 
scrutinize  Lxolon-ESK,  the  sole 
remaining  petitioner  with  standing  as  a 
U.S.  producer  of  silicon  carbide.  These 
respondents  point  out  that  Exolon  was 
indicted  in  February  1994  for  alleged 
improper  commercial  activities.  These 
charges.  Hainan,  Shaan:d,  and  Xiamen 
argue,  are  "directly  relevant  to  the 
credibility  of  the  certifications  on  which 
the  Department  based  the  initiation  of 
this  investigation  and  to  the  legitimacy 
of  Exclon's  request  for  import  reUef." 
These  respondents  conclude  that  since 

(1)  the  Department  must  reject  Exolon "s 
submissions  as  an  unreUabie  basis  for 
the  initiation  of  this  investigation,  and 

(2)  7  reibacher  and  Saint-Gobain  are  not 
interested  parties  and  are  thus  haired 
from  status  as  petitioners,  there  are  no 
remaining  petitioners  with  standing  to 
continue  this  investigation.  Therefore, 
these  respondents  maintain  that  the 
Department  should  rescind  its 


investigation  of  silicon  carbide  from  the 
PRC, 

Petitioner  argues  that  based  on  long- 
standing practices,  the  Department 
analyzes  petitioner's  standmg  only  in 
the  event  of  a  challenge  from  other  U.S. 
producers.  Petitioner  rebuts 
respondents'  argument  by  maintaining 
that  the  indictment  of  the  petitioner  is 
not  relevant  to  this  investigation,  that 
Exolon,  the  indicted  party,  is  innocent 
cf  the  charges,  and  that  Treibacher  and 
Saint-Gobain  are  interested  parties  to 
this  investigation. 

DOC  Position:  We  agree,  in  part,  with 
petitioner.  Exolon's  indictment  is 
irrelevant  to  our  analysis  and  its  status 
as  a  U.S.  producer  of  subject 
merchandise  is  unchallenged.  Further, 
the  ITC  preliminarily  determined  that 
Treibacher  and  Saint-Gobain  are 
engaged  in  U.S.  "production"  of  subject 
merchandise  and  thus  qualify  as 
members  of  i^ie  domestic  industr\  (see 
Silicon  Carbide  From  the  People  s 
Republic  cf  China.  Inv.  No.  731-TA-651 
(Preliminary)  (Pub.  2668.  August  1993). 
at  12-13).  We  have  reviewed  the  FTC's 
analysis,  which  addresses  the  same 
arguments  raised  by  respondents  in  this 
proceeding,  and  we  concur  with  the 
ITC.  Therefore,  we  determine  tiiat 
Treibariier  and  Saint-Gobain  are 
engaged  in  "production"  of  silicon 
carbide  in  tlie  United  States.  Thus,  these 
companies  qualify  as  interested  pijties 
to  this  proceeding.  Given  these  farts, 
there  is  no  basis  for  rescinding  the 
initiation  of  this  investigation. 

Comment  4:  Haiiia;i,  Shaanxi,  and 
Xiamen  argue  that,  if  the  Department 
decides  not  to  rescind  the  initiatii  a  of 
this  investigation,  the  Department 
should  conside.r  crude  silicon  cart  ide 
and  refined  silicon  carbide  to  bo 
separate  classes  or  kinds  of 
merchandise. 

Petitioner  assorts  that  these 
respondents  have  offered  no  evidence 
on  the  record  to  supprirt  an  altern.ntive 
class  or  kind  analysis. 

IXXJ  Position:  We  agree  with 
petitioner.  Hainan.  Shaanxi,  and 
Xiamen  have  provided  no  substantial 
analytical  or  factual  basis  fur  their  claim 
that  crude  silocon  carbide  and  refined 
silicon  carbide  should  be  considered  as 
separate  classes  or  kinds  of 
me.Thandiso. 

Comment  .5.  IMI/E,  QI/.E,  and  SGW 
argue  that  the  Depaitment  should 
continue  to  use  the  Pakistani  rates  for 
electricity  because  the  Indian  rates  for 
industrial  use  from  the  petitioner's 
December  30, 1993,  submission  were 
artificially  high. 

Petitioner  asserts  that  the  Department 
should  follow  its  preference  for  using 
surrogate  values  from  one  country  when 
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possible.  In  this  case,  the  Department 
has  surrogate  values  from  India  for  all 
factors  of  production,  including 
electricity.  Petitioner  further  asserts  that 
the  Pakistani  rate  used  as  the  surrogate 
value  for  electricity  in  the  preliminary 
determination  was  flawed  because  it  did 
not  completely  capture  electricity  costs 
for  industrial  users. 

DOC  Position:  We  agree  with 
petitioner.  In  its  preliminary 
determination,  the  Department  relied 
upon  published,  publicly-available 
information  (PPI)  regarding  Pakistani 
electricity  rates  for  industrial  use  during 
the  POI.  We  did  so  because  the  PPI 
available  at  that  time  for  India  either 
was  out  of  date  or  was  not  necessarily 
specific  to  industrial  use.  Since  that 
time,  publicly  available  electricity  rates 
for  India  have  become  available  and 
these  rntes  more  accurately  capture  total 
costs  for  Indian  industrial  users. 

With  regard  to  the  concern  raised  by 
IMI/E,  QI/E,  and  SGW  regarding 
artificially  high  electricity  rates  in  India, 
the  docimient  which  these  respondents 
cites  as  evidence  of  their  contention 
simply  fails  to  support  their  position; 
viz.,  that  document  states  that  "(tlo 
encourage  industrial  development, 
many  states  also  offer  low  rates  to  large 
industries."  Therefore,  the  Department 
has  selected  the  publicly-available 
industrial  rates  for  India  to  value 
electricity  consumption  for  the 
calculations  for  this  determination  [see 
Calculation  Memorandum). 

Comment  6:  Petitioner  states  that 
there  is  a  history  of  dumping  in  the 
United  States  and  Europe  of  silicon 
carbide  from  the  PRC.  Moreover, 
petitioner  states  that  the  import  data 
show  there  have  been  massive  imports 
of  silicon  carbide  from  PRC  over  a 
relatively  short  period  of  time.  Since 
preliminarily  estimated  dumping 
margins  in  this  case  exceed  25  percent, 
petitioner  maintains  that  the  importers 
knew  or  should  have  known  that  the 
product  was  being  sold  at  less  than  fair 
value.  Petitioner  maintains  that  the 
Department  should  find  critical 
circumstances  in  this  case. 

QI/E.  LMI/E,  and  SGW  state  that  since 
their  exports  were  not  massive  after  the 
petition  was  filed,  the  Department 
should  not  find  critical  circumstances. 

Hainan,  Shaanxi,  and  Xiamen  state 
that  the  EC  findings  which  petitioner 
cites  as  evidence  of  a  history  of 
dumping  do  not,  in  fact,  demonstrate 
such  a  history.  These  respondents 
maintain  that,  because  the  PRC 
exporters  offered  the  EC  "satisfactory 
undertakings"  {i.e..  agreed  to  eliminate 
injurious  dumping),  there  is  no  "history 
of  dumping"  in  the  EC. 


DOC  Position:  As  described  in  the 
"Critical  Circumstances"  section  above, 
we  have  analyzed  the  information  on 
the  record  regarding  critical 
circiimstances  and  have  found  that 
critical  circumstances  do  not  exist  for 
the  three  respondents  (IMI/E,  QI/E,  and 
SGW)  that  are  eligible  for  separate  rates. 
For  non-respondent  exporters  during 
the  POI,  wo  have  used  BIA  to  determine 
the  existence  of  critical  circumstances. 
Since  Hainan,  Shaanxi,  and  Xiamen  are 
ineligible  for  rates  separate  from  those 
non-respondent  exporters,  we  must 
extend  to  them  the  same  BIA -based 
determination  of  critical  circumstances. 

Comment  7:  Petitioner  maintains  that 
the  sihcon  carbide  industry  is  not  a 
market-oriented  industry  due  to:  (1) 
State  o\*Tiership  of  some  producers;  (2) 
government  control  of  production  levels 
and  prices  for  a  significant  portion  of 
the  industry-;  and  (3)  government  control 
of  prices  and  production  of  significant 
inputs. 

IMI/E,  QI/E,  and  SGW  contend  that, 
since  prices  for  energy  inputs  in  the 
I'nited  States  are  also  set  by 
governments,  the  PRC  respondents' 
market  rates  submission  should  not 
have  been  rejected  on  the  basis  that  coal 
rates  are  set  by  the  Government  of  the 
FRC.  IMI/E.  QI/E,  and  SGW  further 
contend  that  no  U.S.  industry  could 
ever  be  considered  an  MO!  under  these 
criteria.  The  Department's  criteria 
according  to  IMI/E,  QI/E.  and  SGW,  are 
therefore,  inherently  unreasonable. 

According  to  Hainan,  Shaanxi,  and 
Xiamen,  the  Department's  MOI  analysis 
is  inaccurate.  They  maintain  that  the 
Department's  MOI  test  is  a  charade 
since,  once  the  Department  determines 
that  a  country  is  a  non-market  economy, 
it  is  a  foregone  conclusion  that 
respondents  will  be  unable  to  prove  that 
an  MOI  exists. 

DOC  Position:  We  agree  with 
petitioner.  And  MOI  does  not  exist 
because  coal,  a  significant  material 
input  used  to  produce  silicon  carbide,  is 
not  purchased  at  market-determined 
prices.  On  November  16,  1993, 
petitioner  submitted  for  the  record  of 
this  investigation  a  World  Bank 
Discussion  Paper  entitled  "The  Sectoral 
Foundations  of  China's  Development." 
This  paper  demonstrates  that  much  of 
the  coal  supply  of  the  PRC  is  subject  to 
central  regulation  of  both  price  and 
allocation.  Coal  not  subject  to  central 
regulation  is  often  subject  to  regulation 
by  provincial  price  boards.  The  PRCs 
coal  market  is  also  distorted  by 
substantial  "in  plan"  production.  Given 
the  many  distortions  of  the  coal  market 
evident  from  information  on  the  record, 
we  cannot  consider  the  price  of  coal  in 
the  PRC  to  be  market-determined.  (For 


further  discussion,  see  the  preliminary 
determination  in  this  investigation  (58 
FR  64549,  December  8,  1993). 

Comment  8:  Petitioner  maintains  that 
IMI/E  has  not  demonstrated  its 
independence  from  other  entities  listed 
on  its  organizational  chart  or  that  these 
other  entities  did  not  export  silicon 
carbide  to  the  United  States  during  the 
POI.  Further,  petitioner  maintains  that 
the  Department's  failure  to  find 
evidence  of  investments  between  IMI/E 
and  these  other  entities  does  not 
indicate  a  lack  of  business  relationships. 
Petitioner  concludes  that  IMI/E's 
potential  relationship  with  these  other 
entities  renders  it  ineligible  for  a 
separate  rate. 

IMI/E  states  that  its  maintenance  of 
business  relationships  with  other 
companies  should  not  disqualify  it  from 
receiving  a  separate  rate. 

DOC  Position:  The  Department 
disagrees  with  petitioner,  first,  at 
verification  the  Department  examined 
the  completeness  of  IMI/E's  sales 
reporting.  That  examination 
encompassed  IMI/E's  records  and 
substantial  other  documentation.  There 
was  no  indication  at  verification  that 
any  part  of  IMI/E  had  failed  to  report 
POI  sales  to  the  United  States. 

IMI/E  for  its  part  has  stated  that  other 
entities  shown  on  its  organizational 
chart  are  "not  related  to  IMl/E".  Rather, 
they  contend  that  those  "independent 
and  unrelated  organizations  appear  on 
IMI/E's  organization  chart  to  give  the 
impression  that  IMI/E  is  a  large 
company  that  is  prepared  to  do  business 
with  huge  customers  requiring 
enormous  volumes  of  products."  IMl/Es 
explanation  is  consistent  with  the 
Department's  examinations  at 
VRrification. 

Finally,  although  petitioner  concedes 
that  IMI/E's  investment  accounts 
demonstrated  no  investments  between 
IMI/E  and  the  entities  in  question, 
petitioner  maintains  that  IMI/E  is 
ineligible  for  a  separate  rate  because  of 
potential  business  relationships  with 
these  entities.  However,  petitioner  has 
not  indicated  any  reasonable  basis  upon 
which  the  Department  can  determine 
that  such  potential  relationships  offer 
entities  an  opportunity  to  manipulate 
IMI/E's  export  pricing. 

Comment  9:  Petitioner  states  that . 
SGW  is  ineligible  for  a  separate  rate 
because  other  silicon  carbide  exporters 
in  the  same  province  have  failed  to 
respond  to  the  Department's 
questibrmaire.  Further,  petitioner 
maintains  that  information  on  the 
record  links  SGW  to  other  exporters. 
Petitioner  concludes  that  since 
exporters  of  silicon  carbide  related  to 
SGW  are  not  cooperating  in  this 
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investigation,  the  Department  cannot 
issue  a  separate  rate  for  SGW. 

SGW  states  that  it  is  unrelated  to  any 
other  exporters  of  silicon  carbide.  In 
particular,  SGW  maintains  that  it 
demonstrated  during  verification  its 
independence  from  its  provincial 
government  and,  thus,  from  other 
exporters  in  the  same  province. 

DOC  Position:  We  agree  with  SGW 
that  it  has  established  its  eUgibility  for 
a  separate  rate.  As  noted  in  our 
"Separate  Rates"  section  above,  our 
analysis  shows  that  SGW  is  not  subject 
to  central-government  control  of  its 
silicon  carbide  exports.  Further,  other 
than  the  now  disproven  contention  of 
relationships  based  on  the  common 
"provincial  ownership"  of  exporters, 
the  only  other  basis  for  petitioner's 
assertion  of  a  relationship  among 
exporters  is  the  use  by  SGW  of  ledger 
paper  bearing  the  name  of  another 
exporter.  SGW  has  satisfactorily 
explained  this  situation  at  verification 
[see  Concurrence  Memorandum  and 
Verification  Report).  There  is  no  other 
indication  of  a  relationship  between 
SGW  and  other  exporters  of  silicon 
carbide  and.  therefore.  SGW's  eligibility 
for  a  separate  rate  is  unaffected. 

Comment  10:  Petitioner  states  that  the 
Department  was  unable  to  verify  the 
factors  of  production  reported  by  IMI/E, 
QI/E,  and  SGW  and,  therefore,  must 
base  FMV  on  BIA  for  the  final 
determination. 

IMI/E.  QI/E.  and  SGW  request  that  the 
Department  accept  the  correct  and 
verified  consumption  factors  and  use 
these  inputs  in  the  final  determination. 

DOC  Position:  The  Department  agrees 
with  respondents.  While  the 
Department's  verification  uncovered 
several  inaccuracies  in  these 
respondents'  reported  data,  the 
inaccuracies  do  not  undermine  the 
fundamental  soundness  of  their 
questionnaire  responses  because  the 
inaccuracies  were  not  significant  and 
there  was  no  pattern  of  under-reporting 
of  the  factors  of  production.  Given  these 
findings,  the  Department  has  used  the 
verified  factors  of  production  in  its 
calculations  for  the  final  determination. 

Comment  11:  Petitioner  states  that, 
should  the  Department  use  the  factors  of 
production  for  IME/E.  QI/E.  and  SGW. 
it  must  adjust  these  factors  for  findings 
at  verification.  Specifically,  petitioner 
maintains  that  the  Department  should 
do  the  following:  (1)  For  IMI/E.  adjust 
sand  consumption  and  electricity 
consumption,  account  for  previously 
unreported  input  materials,  reallocate 
labor  hours,  and  correct  transportation 
distances  for  certain  raw  materials;  (2) 
QI/E,  adjust  QI/E's  rail  freight  distance 
bom  factory  to  port,  coal  transportation 


distance  and  use  6L\  for  sand 
transportation  distance,  electricity 
consumption,  and  labor;  and  (3)  for 
SGW  adjust  distances  for  shipping  sand 
and  coal,  reverse  the  nimiber  of  skilled 
and  unskilled  workers  used  in  the 
calculations  for  the  preliminary 
determination  ignore  \m verified 
information  regarding  labor  rates,  and 
use  BL\  for  rail  freight  distance  from 
factory  to  port  as  well  as  SGW's 
reported  truck  freight  distances. 

These  respondents  assert  that  the 
Department  should  use  these 
respondents'  verified  factors  of 
production,  taking  clerical  errors  at 
verification  into  account,  where 
appropriate. 

DOC  Position:  As  stated  in  the 
Department's  position  to  the  previous 
comment,  we  have  used  the  verified 
amounts  for  each  of  these  respondents' 
factors  of  production.  Any  inaccuracies 
found  at  verification  do  not  undermine 
the  fundamental  soundness  of  the 
respondent's  questionnaire  responses. 
The  inaccuracies  were  not  significant 
and  there  was  no  pattern  of  under- 
reporting of  the  factors  of  production. 
Given  these  findings,  the  Department 
has  used  the  verified  factors  of 
production  in  its  calculations  for  the 
final  determination  because  the  verified 
factors  of  production  yield  the  most 
accurate  mf^asure  of  the  respondents' 
margins  of  dumping.  (For  an  in-depth 
discussion  of  verification  findings,  see 
our  Concurrence  Memorandum). 

Comment  12:  Petitioner  states  that, 
should  the  Department  consider  a 
separate  rate  for  IMI/E.  the  Department 
should  adjust  IMI/E's  U.S.  price  to 
eliminate  a  claimed  bonus  payment  for 
product  purity  in  e.xcess  of 
requirements. 

IMI/E  requests  that  the  Department 
use  its  verified  sales  prices  in  the  final 
determination. 

DOC  Position:  The  Department  agrees 
with  respondent.  The  Department 
verified  the  proof  of  payment  for  the 
sales  in  question.  That  proof  of  payment 
demonstrated  that  actual  final  sales 
price  for  the  reported  sales,  including 
bonus  payments.  We  have  used  the 
verified  final  sales  prices  in  the 
calculations  for  this  determination. 

Comment  13:  Petitioner  states  that, 
should  the  Department  consider  a 
separate  rate  for  QI/E,  the  Department 
must  adjust  QI/E's  U.S.  price  based  on 
documentation  reviewed  at  verification. 
Specifically,  petitioner  maintains  that 
the  Department  must  exclude  a  certain 
price  adjustment  because  the 
Department  was  unable  to  verify  the 
silicon  carbide  content  of  one  sale. 

DOC  Position:  We  disagree  with 
petitioner.  The  Department  verified  the 


proof  of  payment  for  the  sale  in 
question.  TTiat  proof  of  payment 
demonstrated  the  actual  final  sales  price 
for  the  reported  sale.  Since  the 
Department's  calculations  are  based  on 
actual  sales  prices,  proof  of  the  siUcon 
carbide  content  of  the  merchandise  sold 
is  urmecessary.  We  have  used  the 
verified  fined  sales  price  in  the 
calculations  for  this  determination. 

Comment  14:  Petitioner  states  that  the 
Department  discovered  at  verification 
that  QI/E  had  failed  to  report  certain 
U.S.  sales.  In  addition,  petitioner 
maintains  that  changes  in  the  terms  of 
the  sales,  which  Qinghai  claims  place 
the  dates  of  sale  after  the  POI,  were 
immaterial.  Petitioner  concludes  that 
the  sales  in  question  are  POI  sales,  and 
that  QI/E's  failure  to  report  those  sales 
requires  that  the  Department  base  its 
final  determination  for  QI/E  on  BIA. 

QI/E  maintains  that  the  changes  in 
question  were  material  changes  in 
quantity.  QI/E  states  that  the  date  of  sale 
for  these  sales  was  after  the  POI.  QI/E 
concludes  that  these  sales  were  properly 
excluded  from  QI/E's  questionnaire 
responses. 

DOC  Position:  We  agree  with  QI/E. 
The  change  in  question  was  a  change  in 
the  quantity  sold  under  the  contract. 
Petitioner  maintains  that  the 
implementation  of  the  change  through  a 
quantity  variation  is  an  "immaterial" 
change.  However,  verification  exhibits 
indicate  that  the  customer's  intent  (and 
the  final  result)  was  a  change  in  the 
quantity  term  of  the  shipment.  That 
change  went  beyond  the  allowable 
quantity  variation  of  the  original 
contract.  Thus,  the  quantity  of  the 
contract,  a  material  term,  was  not 
established  until  after  the  POI. 
Therefore,  the  date  of  sale  was  after  the 
POI. 

Comment  15:  Petitioner  states  that 
SGW  understated  its  U.S.  sales  during 
the  POI.  and  that  the  Department  must 
use  BIA  for  SGW's  unreported  sale. 

SGW  requests  that  the  Department 
include  the  verified,  but  unreported 
sale,  in  its  final  determination  because 
SGW  did  not  benefit  from  this  oversight. 

DOC  Position:  The  Department  agrees 
with  SGW.  The  omission  in  question 
appeared  to  be  inadvertent  and  had  the 
effect  of  raising,  rather  than  lowering, 
SGW's  calculated  margin.  In  addition, 
we  have  no  reason  to  believe  that  this 
omission  is  indicative  of  a  larger  pattern 
of  inaccurate  reporting  by  SGW. 
Further,  this  omission  does  not 
approach  the  magnitude  of  the 
omissions,  errors,  and  inadequacies 
which  we  discovered  during  the 
verifications  of  Hainan,  Shaanxi,  and 
Xiamen,  requiring  us  to  use  BIA  for 
those  respondents.  Therefore,  we  have 
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used  the  actual,  verified  information  for 
SGW's  unreported  sale  in  our 
calculations  for  this  determination 
because  its  inclusion  yields  the  most 
accurate  estimate  of  SGW's  margin  of 
dumping.  (See  also  the  Concurrence 
Memorandum.) 

Comment  16:  IMJ/E,  QI/E,  and  SGVV 
state  that  the  Department  should  not 
include  coal  and  water  in  overhead,  in 
order  to  avoid  double-counting  these 
items. 

DOC  Position:  We  agree  with 
respondents  that  we  should  not  double 
count  these  costs.  Therefore,  we  have 
not  included  water  as  a  separate  factor 
of  production  because  we  believe  that 
water  costs  are  captured  in  the  "other 
manufacturing  expenses"  category  of 
the  Department's  surrogate  overhead 
expense  (see  the  Calculation 
Memorandum  attached  to  the 
Concurrence  Memorandum).  However, 
we  have  continued  to  account  for  coal 
as  a  separate  factor  of  production 
because  we  have  excluded  "power  and 
fuel"  from  the  surrogate  overhead 
expense. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  sections  733(d)(1) 
and  735(c)(4)  (A)  and  (B)  of  the  Act,  we 
are  directing  the  Customs  Service  to 
continue  to  suspend  liquidation  of 
entries  of  silicon  carbide  from  the  PRC 
from  three  of  the  respondents  in  this 
investigation— IMI/E,  QI/E,  and  SGW— 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
December  8, 1993,  which  is  the  date  of 
publication  of  the  preliminary 
determination  in  the  Federal  Register. 
For  imports  of  silicon  carbide  from  all 
other  exporters  from  the  PRC,  we  are 
directing  the  Customs  Service  to 
suspend  liquidation  on  or  after 
September  9  1993,  which  is  90  days 
prior  to  the  date  of  publication  of  the 
preliminary  determination  in  the 
Federal  Register.  The  Customs  Service 
shall  require  a  cash  deposit  or  posting 
of  a  bond  equal  to  the  estimated  amount 
by  which  the  FMV  exceeds  the  USP  as 
shown  below.  These  suspensions  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Exporter 

Weighted- 
average 

margin  per- 
centage 

7th  Grinding  Wheel  Factory  Irrv 
port  and  Fxport  Corporation  . 

The  Import  and  Export  Trading 
Corporation  of  Inner  Mongo- 
lia Autonomous  Region  

99.52 
27.41 

Exporter 

Weighted- 
average 

margin  per- 
centage 

The  Qinghai  Metate  and  Min- 
erals Import  and  Export  Cor- 
poration   

All  Others'  

7.50 
406.00 

'Including    respondents    Hainan.    Shaanxi. 
and  Xiamen. 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  The  ITC  will  now 
determine,  within  45  days,  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  cancelled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  effective  date  of  the  suspension 
of  liquidation. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  April  22.  1934. 
Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  94-10455  Filed  4-29-94;  8:45  am) 

BILLING  CODE  3510-OS-P 

[A-559-806] 

Portable  Electric  Typewriters  From 
Singapore;  Termination  of  Suspended 
Antidumping  Duty  Investigation 

agency:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice. 

SUMMARY:  On  July  26. 1993.  the 
Department  of  Commerce  published  a 
notice  of  the  "Suspension  of 
Investigation;  Certain  Portable  Electric 
Typewriters  from  Singapore".  On 
February'  9.  1994.  the  Department 
received  from  Brother  Industries  (USA) 
Inc.  ("BIUSA")  notice  of  its  intention  to 
withdraw  the  petition  and  to  request 
termination  of  the  suspended 
investigation  pursuant  to  section  734(a) 
of  the  Tariff  Act  of  1930.  as  amended 
("the  Act")  based  upon  withdrawal  of 
the  petition.  BIUSA  expressly 
conditioned  the  petition  withdrawal 


upon  the  contemporaneous  revocation 
of  the  antidumping  duty  orders  on 
Portable  Electric  Typewriters  from  Japan 
(A-58&-087)  and  Personal  Word 
Processors  from  Japan  (A-588-818).  The 
Department  is  now  terminating  this 
suspended  investigation  in  accordance 
with  these  conditions. 

EFFECTIVE  DATE:  May  2, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Will 
Sjoberg  or  Linda  Pasden.  Office  of 
Agreements  Compliance.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  MV.,  Washington.  DC  20230; 
telephone:  (202)  482-3793. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  14, 1991.  the  Department  of 
Commerce  ("the  Department")  initiated 
an  antidumping  duty  investigation 
under  section  732(a)  of  the  Act.  to 
determine  whether  certain  portable 
electric  typewriters  ("PETs")  from 
Singapore  are  being,  or  are  likely  to  be 
sold,  in  the  United  States  at  less  than 
fair  value  within  the  meaning  of  section 
731  of  the  Act.  (56  FR  22150). 

On  February  8.  1993,  after  extensive 
litigation  concerning  BIUSA 's  legal 
authority  to  file  a  petition  against 
imports  of  PETs  from  Singapore,  the 
Department  issued  its  preliminary 
determination  that  PETs  from  Singapore 
were  being  sold  at  less  than  fair  value 
in  the  United  States  (58  FR  7534).  On 
July  26.  1993.  the  Department  pubhshed 
a  notice  of  suspension  of  investigation 
(58  FR  39786).  The  basis  for  the 
suspension  was  an  agreement  by  the 
Singapore  producer/exporter,  which 
accounts  for  substantially  all  of  the 
known  exports  of  these  products  from 
Singapore,  to  revise  its  prices  so  as  to 
eliminate  sales  of  this  merchandise  to 
the  United  States  at  less  than  fair  value. 

As  a  result  of  receiving  a  timely 
request  to  continue  the  investigation, 
the  Department,  pursuant  to  section 
734(g)  of  the  Act,  issued  its  affirmative 
final  determination  (58  FR  43334. 
August  16.  1993). 

On  February  9. 1994,  the  Department 
received  notice  from  BIUSA  of  its 
intention  to  withdraw  the  petition  and 
to  request  termination  of  the  suspended 
investigation  pursuant  to  section  734(a) 
based  upon  withdrawal  of  the  petition. 
BIUSA  expressly  conditioned  the 
petition's  withdrawal  upon  the 
contemporaneous  revocation  of  the 
antidumping  duty  orders  on  Portable 
Electric  Typewriters  from  Japan  (A- 
588-087)  and  Personal  Word  Processors 
from  Japan  (A-588-818). 
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By  letter  of  April  8.  1994,  the 
Department  notified  parties  to  the 
proceeding  of  its  intent  to  terminate  the 
suspended  investigation  pursuant  to 
section  353.17(a)(1)  of  the  Department's 
regulations.  The  Department  received 
no  comments  as  a  result  of  this 
notiHcation.  In  addition,  simultaneously 
with  the  publication  of  this  notice,  the 
Department  is  pubUshing  revocations  of 
the  antidumping  duty  orders  on 
Portable  Electric  Typevmters  from  Japan 
(A-588-087)  and  Personal  Word 
Processors  from  Japan  {A-5B8-818). 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  consists  of  certain  (PETs) 
from  Singapore  which  are  defined  as 
machines  that  produce  letters  and 
characters  in  sequence  directly  on  a 
piece  of  paper  or  other  media  from  a 
keyboard  input  and  meeting  the 
following  criteria: 

(1)  Easily  portable,  with  a  handle  and/ 
or  carrying  case,  or  similar  mechanism 
to  facilitate  its  portability; 

(2)  Electric,  regardless  of  source  of 
power; 

(3)  Comprised  of  a  single,  integrated 
unit:  i 

(4)  Having  a  keyboard  embedded  in 
the  chassis  or  frame  of  the  machine; 

(5)  Having  a  built-in  printer: 

(6)  Having  a  platen  to  accommodate 
paper;  and 

(7)  Only  accommodating  its  own 
dedicated  or  captive  software,  if  any. 

PETs  which  meet  all  of  the  following 
criteria  are  excluded  from  the  scope  of 
this  investigation:  (1)  Seven  lines  or 
more  of  display;  (2)  more  than  32K  of 
text  memorj':  (3)  the  ability  to  perform 
"block  move;'"  and  (4)  a  "search  and 
replace"  function.  A  machine  having 
some.^but  not  all,  of  these  four 
characteristics  is  included  within  the 
scope  lof  the  investigation. 

Tn^PETs  subject  to  this  investigation 
are  currently  classifiable  under 
subheadings  8469.21.00  and  8469.10.00 
of  the  Harmonized  Tariff  Schedule 
("HTS").  (Note  that  personal  word 
processors  also  are  classifiable  under 
subheading  8469.10.00.)  Although  the 
HTS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Termination  of  Investigation 

Based  on  the  information  contained  in 
the  record,  the  Department  has  decided 
to  terminate  the  antidumping  duty 
investigation  of  PETs  from  Singapore. 
The  record  contains  statements 
supporting  the  proposed  termination 
from  all  known  domestic  producers, 
BIUSA  and  Smith  Corona  Corporation 


("Smith  Corona"),  supporting  the 
proposed  termination. 

l/nder  §  353.17(a)  of  the  Department's 
regulations,  the  Department  may 
terminate  an  investigation  based  on  the 
withdrawal  of  the  petition  by  the 
petitioner,  after  notifying  all  parties  to 
the  proceeding  and  after  consultation 
with  the  International  Trade 
Commission  ("ITC").  Section  353.17 
further  provides  that  the  Department 
may  not  terminate  an  investigation 
unless  it  concludes  that  the  termination 
is  in  the  public  interest.  We  have 
notified  all  parties  to  the  proceeding 
and  have  consulted  with  the  ITC.  We 
conclude  that  termination  of  the 
investigation  is  in  the  pubfic  interest 
(See  April  20,  1994,  memorandum  from 
David  P.  Mueller  to  Susan  Esserman). 
Accordingly,  we  are  terminating  the 
suspended  antidumping  duty 
investigation  of  PETs  from  Singapore. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  §  353.34(d)  of  the 
Department's  regulations.  Failure  to 
comply  is  a  violation  of  the  APO. 

This  notice  is  published  pursuant  to 
§  734(a)(1)  of  the  Act  and  §  353.17(a)(2) 
of  the  Department's  regulations. 

Dated:  .A.pril  22.  1994. 

Susan  G.  Esserman. 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  94-10453  Filed  4-29-94:  8:45  am| 

BILLING  CODE  3S10-0S-P 


National  Oceanic  and  Atmospheric  . 
Administration 

[I.O.  041294B] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Receipt  of  Applications  to 

Modify  Permits  (P501  and  P420C). 

SUMMARY:  Notice  is  hereby  given  that 
Raymond  J.  Tarpley,  D.V.M.,  Ph.D., 
Department  of  Veterinary  Anatomy, 
Texas  A&M  University,  College  Station. 
TX  77843,  and  Michael  A.  Castellini, 
Ph.D.,  have  requested  a  modification  to 
Permits  No.  780  and  801,  respectively. 
ADDRESSES:  The  modification  requests 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 


Permits  Division,  Office  of  Protected 
Resources,  NMFS.  1315  East- West 
Highway.  Room  13130.  Silver  Spring, 
MD  20910  (301/713-2289); 

(P5011  -  Southeast  Region.  NMFS. 
9450  Koger  Blvd..  St.  Petersburg.  PL 
33702  (813/893-9141); 

IP501  and  P420C1  -  Alaska  Region. 
NMFS.  Federal  Annex.  P.O.  Box  21668, 
Juneau.  AK  99802  (907/586-7221). 

Written  data  or  \1ews,  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources.  NMFS,  NOAA, 
U.S.  Department  of  Commerce,  1315 
East-West  Highway,  Room  13130,  Silver 
Spring,  MD  2091o'  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  these  particular  modification 
requests  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  these  modification  requests  to 
the  Marine  Mammal  Commission  and 
its  Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  Dr. 
Raymond  Tarpley's  request  to  modify 
Permit  No.  780,  issued  on  June  26,  1992 
(57  FR  29711)  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  (MMPA)  of  1972.  as 
amended  16  U.S.C.  1361  et  seq],  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  ef 
seq.)  and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
part  222). 

Permit  No.  780  authorizRS  the  Pfirmit 
Holder  to,  among  other  things,  collect 
specimen  samples  from  30  bowhead 
whales  and  40  beluga  whales  taken 
during  the  Alaska  Native  subsistence 
har\est  and  import  samples  from  10 
belugas  taken  in  the  Inuit  subsistence 
harvest. 

The  Permit  Holder  requests  a 
modification  to  the  take  authority  to 
collect  an  unlimited  number  of  samples: 
from  all  bowhead  whales  authorized  by 
NOAA  and  the  Alaska  Eskimo  Whaling 
Commission  (AEWC)  to  be  landed  each 
year  until  1996;  from  the  authorized 
number  of  beluga  whales  taken  each 
year  by  Alaska  Natives;  and  import  from 
Canada  samples  collected  from  all 
beluga  whales  authorized  to  be  taken  in 
the  Inuit  subsistence  harvest. 

Dr.  Michael  Castellini's  modification 
to  Permit  No.  801  (58  FR  48507)  is 
requested  under  the  authority  of  the 
MMPA  of  1972,  as  amended  16  U.S.C. 
1361  et  seq.)  and  the  Regulations 
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Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

Permit  No.  801  authorizes  the  Holder 
to,  among  other  things,  capture,  lag,  and 
handle  up  to  1200  and  incidentally 
harass  up  to  2100  Weddell  seals 
(Leptonyv holes  weddelli]  during 
research  activities. 

The  Holder  requests  authority  to 
insert  catheters  in  six  (6)  pups  in  order 
to  collect  up  to  500  ml  of  blood. 

Dated:  April  22, 1994 
William  W.  Fox,  Jr..  Ph.D.. 

Director,  Office  of  Protected  Resources. 
National  Sic  rine  Fisheries  Service 

IFR  Doc.  94  10359  Filed-4-29-94:  8  45a.m  I 

B-LUNG  CODE  3S10~22-^ 

n.D.041894C] 

Marine  Mammals 

AGENCY:  National  Murine  Fisheries 

Service  (N7»4FS),  National  Oceanic  and 

Atmospheric  .administration  (NO.'VA), 

Commerce. 

ACTION:  Receipt  of  application  for 

scientific  research  permit  (P79I). 

SUMMARY;  Notice  is  hereby  given  that 
the  Institute  of  Marine  Science, 
University  of  California,  Sar.ta  Cruz.  CA 
95064,  (Principal  Investigators:  Michael 
E.  Goebel  and  Daniel  P.  Costa.  Ph.D.). 
has  applied  in  due  form  for  a  permit  to 
take  Northern  fur  seals  [CaJlorhinna 
ursiniis)  for  purposes  of  scientific 
research. 

DATES:  Written  comments  must  be 
received  on  or  before  June  1,  1994. 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division.  Office  of  Protected 
Resources.  NMFS.  1315  East- West 
Highway,  Room  13130.  Siiver  Spring. 
MD  20910  (301/713-2289); 

Alaska  Region,  NMFS,  P.O.  Bux 
21668,  Juneau,  AK  99802  (907/5a5- 
7221);  and 

Southwest  Region,  NMFS,  501  W. 
Ocean  Blvd..  Long  Beach.  CA  908:)2- 
4213  (310/980-4016). 

Written  data  or  views,  or  requests  fur 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources,  NMFS,  NOAA. 
U.S.  Department  of  Commerce,  1315 
East-West  Highway.  Room  13130.  Silver 
Spring,  MD  20910.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 


Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee.of  Scientific  Advisors. 
SUPTuEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C  1361  et  seq.).  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Fur  Seal  Act  of  1966.  as  amended  (16 
U.S.C.  1151  et  seq],  and  fur  seal 
regialations  at  50  CFR  pajl  215. 

The  Applicants  request  authority  to 
take  up  to  220  Northern  fur  seals 
annually  for  three  years.  Of  these,  60 
females  and  their  pups  will  be  captured, 
tugged,  instrumented  and  released  and 
100  (50/50)  additional  pups  wall  be 
raptured,  tagged  and  raleasfd. 

The  overail  objective  of  the  proposed 
study  is  to  examine  the  c^ts  and 
benefits  of  the  variable  foraging  patterns 
observed  in  Pribilof  populations  of 
Northern  fur  seals  and  how  they  relate 
to  offspring  growth  and  condition 

Dated:  April  22.  1994. 
William  W.  Fox.  Jr.. 
Dirfvlor,  Office  of  Protected  Resoufres, 
National  Marine  Fisheries  Ssr.ice 
[VR  Doc.  94-10358  Filed  A-29-9A:  8:45  am) 

BILLING  CODE  3S10-22-F 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions 

AGENCY:  Committee  for  Furchtise  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Pn>f:urement 

List. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities,  miUtary 
resale  commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  May  31,  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
December  17,  27. 1993.  January  14, 
March  4  and  11, 1994,  the  Committee 
for  Purchase  From  People  Who  Are 
Blind  or  Severely  Disabled  published 
notices  (53  FR  65971,  68398,  59  FR 


2360,  10378  and  11580)  of  proposed 
additions  to  the  Procurement  List.  After 
consideration  of  the  material  presented 
to  it  concerning  capability  of  qualified 
nonproHt  agencies  to  provide  the 
commodities,  military  resale 
commodities  and  services,  fair  market 
price,  and  impact  of  the  additions  on 
llie  current  or  most  recent  contractors, 
the  Committee  has  determined  that  the 
commodities,  military  resale 
commodities  and  services  listed  below 
are  suitable  for  procmement  by  the 
Federal  Government  under  41  U.S.C. 
46-^8c  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities,  military  resale 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities, 
military  resale  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities,  military  resale 
commodities  and  services  to  the 
Gove.Timent. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities, 
military  resale  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities,  militaiy  resale 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Tool  Box,  Portable 

5140-00-388-3415 
Cover.  Water  Cantt-en 

8465-00-860-0256 

(50%  of  the  Covernmeni's  requirement) 

Military  Resole  Commodities 

Broom,  Whisk 

MR.  910 
Broom,  Upright 

MR.  951 

M.R.  953 
Broom,  Fiber 

M.R.  952 
Broom.  Patio 

MR.  954 
Brush.  Bowl 

M.R.  917 
Brush.  Duster 
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I  R.  913 
Brush.  Scrub 
MR.  958 
!|R.  932 

Se,  -iices 

Fo  )d  Service  Attendar.l. 

lylarine  Corps  Air  Station  (MCAS). 

:Vt'w  River, 

(Ocksonville,  North  Carolina 
C;r(|)unds  Maintenance. 

C'.S.  Army  Rpser\'e  Center. 

4000  North  New  Road, 

)(Vaco,  Texas 
laHiloriaiyCustodial. 

Veterans  Outreach  Center. 

yista.  California 
laijitorial/'Custodial, 

3<^ia!  Security  Administration  Building. 

525  tSth  Street, 

Rock  Island,  Illinois 
Laiimdr)'  Sen  ice, 

tiJeval  Hospital, 

Qek  Harbor,  Washington 
l.c'.undry  Service, 

Neval  Air  Station. 

Whidbey  Island, 

(pok  Harbor,  Washington 

"Piis  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
daj*  of  this  addition  or  options 
exercised  under  those  contracts. 
E.  ^  Alley.  Jr.. 
Dfpvty  Executive  Director. 
|FR  Doc.  94-10432  Filed  4-29-94;  8:45  ami, 
SILilNQ  CODE  6820-33-l>. 


Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List 

SUMMARY:  This  action  adds  to  the 
Procurement  List  shipping  bo.xes  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  May  31,  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
Ft'baiary  4,  1994,  tlie  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(59  FR  5396)  of  proposed  additions  to 
the  Procurement  List. 

Comments  were  received  during  the 
detelopment  phase  of  this  addition  to 
the  procurement  List  from  one  of  the 
cut  rent  contractors.  The  contractor 
cla  imed  that  the  addition  would  be 
deyastating  as  it  would  remove  a 


sizeable  part  of  its  sales  and  would 
undermine  the  company's  ability  to 
supply  other  boxes — for  which  it  is  not 
the  current  contractor — to  the 
Government.  The  contractor  also 
indicated,  without  details,  that  the 
Committee's  action  would  "aher  the 
delicate  balance"  of  its  sales  base. 

The  percentage  of  its  sales  which  the 
contractor  claimed  it  would  lose  if  the 
boxes  were  added  to  the  Procurement 
List  does  not  reach  the  level  which  the 
Committee  normally  considers  severe 
adverse  impact.  Also,  the  percentage  of 
sales  the  contractor  claimed  is  almost 
double  the  percentage  of  sales  the 
Committee  calculated  based  on  the 
contractor's  statement  of  its  total  sales 
and  the  value  of  the  contractor's  current 
contracts  for  the  boxes  as  provided  by 
the  Government  purchasing  agency. 
Consequently,  the  Committee  has 
concluded  that  loss  of  these  sales  will 
not  constitute  a  sevei^  adverse  impact 
on  the  Contractor. 

The  contractor  did  not  provide 
information  to  explain  its  claim  tliat  the 
Committee's  action  would  undermine 
the  company's  ability  to  supply  other 
bo.xes  to  the  Government  and  would 
alter  the  balance  of  its  sales  base. 
Consequently,  the  Committee  has 
concluded  that  these  claims  represent 
factors  which  would  not  add 
significantly,  if  at  all,  to  the  impact  of 
the  Committee's  action  on  the  company. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  boxes,  fair  market  price,  and  impact 
of  the  addition  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  boxes  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-480  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory- 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 


proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  are  hereby  added  lo  the 
Procurement  List: 
Box,  Shipping 
8115-00-117-9524 
8115-00-165-6599 
8115-00-176-8062 
8115-00-176-8064 
8115-00-183-9484 
8115-00-183-9487 
8115-00-183-9488 
8115-00-183-9489 
8115-00-183-9490 
8115-00-183-9491 
8115-00-183-9493 
8115-00-183-9494 
8115-00-183-9496 
8115-00-183-9497 
8115-00-183-9498 
8115-00-183-9499 
8115-00-183-9500 
8115-00-183-9501 
8115-00-183-9503 
8115-00-183-9504 
8115-00-183-9505 
8115-00-190-4863 
8115-00-190--1888 
8115-00-190-4921 
8115-00-190-4936 
8115-00-190-4950 
8115-00-190-4959 
8115-00-190-4968 
8115-00-190-5002 
8115-00-190-5007 
8115-00-200-6954 
8115-00-200-6961 
8115-00-229-9340 
8115-0Q-255-1346 
8115-00-281-3877 
8115-00-281-3882 
8115-00-281-3886 
8115-00-281-3889 
8115-00-285-1116 
8115-00-292-0724 
8115-00-417-9318 
8115-00-417-9320 
8115-00-417-9378 
8115-00-418-4653 
8115-00-418-4656 
8115-00^18-4660 
8115-00-451-7853 
8115-00-514-2404 
8115-00-526-1617 
8115-00-579-9153 
6115-00-174-2354 
8115-00-183-9481 
8115-00-183-9482 
8115-00-190-4864 
8115-00-190-4865 
8115-00-190-5012 
8115-00-190-5017 
8115-00-190-5053 
8115-00-201-1123 
8115-00-275-5777 
8115-00-417-9236 
8115-00-^17-9292 
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8115-00-^18-4657 
8115-00-428-4183 
8115-00-428-4185 
8115-00-514-2409 
8115-00-190-5011 
8115-00-190-5018 
8115-00-190-5020 
8115-00-418-4654 
8115-00-428-4158. 
8115-00-579-9155 
8115-00-579-9156 
8115-00-985-7312 
8115-00-656-0912 
8115-00-190-5015 
8115-00-292-0120 
8115-00-292-0123 
8115-00-428-4145 
8115-00-417-9416 
8115-00-190-4969 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
E.  R.  AUej-,  Jr., 
Deputy  Executive  Director. 
IFR  Doc.  94-10431  Filed  4-29-94;  845  amj 

BILUNQ  COOe  6820-33-P 


Procurement  List;  Proposed  Additions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  May  31,  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3.  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  bUnd  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 


substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  comphance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodity  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  in\ited.  Conunenfers 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodity  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  tne  nonprofit  agencies 
listed: 

Commodity 

Container,  Wood,  Rocket  Motor, 
8140-01-004-9410,  (Requirements  for 
the  Naval  Air  Warfare  Center, 
Lakehurst,  NJ). 

NPA:  Helena  Industries,  Inc.,  Helena, 
Montana. 

Services 

Grounds  Maintenance,  Naval 
Postgraduate  School  Annex,  Monterey, 
California. 

NPA:  North  Bay  Rehabilitation 
Services,  Lie,  San  Rafael,  California. 

Janitorial/Custodial,  Frank  T.  Bow 
Federal  Building,  201  Cleveland 
Avenue,  SE.,  Canton,  Ohio. 

NPA:  Sheltered  Workshop 
Foundation  of  Stark  County,  Canton, 
Ohio. 

E.  R.  Alley,  Jr.. 
Deputy  Executive  Director. 
|FR  Doc.  94-10430  Filed  4-20-94;  8:45  am) 
BtLUNQ  COOE  6830-33-P 


Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Ehsabled. 

ACTION:  Additions  to  the  Procurement 

List. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  combat  caps  to  be   • 
furnished  by  nonprofit  agencies 
employing  persons  who  are  bhnd  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  May  31,  1994. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3.  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  July 
23,  1993,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (58  FR  39527) 
of  proposed  additions  to  the 
Procurement  List. 

Comments  were  received  from  one  of 
the  two  current  contractors  for  the  cap. 
The  commenter  indicated  that  the  cap 
constituted  a  sizeable  part  of  its  total 
sales  and  that  without  the  opportunity 
to  produce  the  cap  it  would  have  to  lay 
off  about  half  its  largely  minority  female 
work  force.  The  commenter  also 
indicated  that  loss  of  the  cap  would 
imperil  its  shared  production 
arrangement  with  another  company. 

In  order  to  avoid.the  possibility  of 
having  a  severe  adverse  impact  on  this 
commenter,  the  Committee  has  reduced 
the  number  of  caps  being  added  to  the 
Procurement  List  from  450.000  annually 
to  375,000  annually.  This  reduction 
should  lessen  the  level  of  impact  on  the 
commenting  contractor  to  a  degree  that 
will  not  constitute  severe  adverse 
impact,  and  should  mir.imize 
employment  losses.  Additionally,  the 
Committee  believes  that  these  losses  are 
outweighed  by  the  creation  of 
employment  for  people  with  severe 
disabilities,  whose  unemployment  rates 
are  higher  that  those  of  other  workers. 

Comments  were  also  received  from 
two  companies  which  are  not  current 
contractors  for  the  cap.  Both  alleged  that 
addition  of  the  cap  to  the  Procurement 
List  would  constitute  severe  adverse 
impact  on  them,  particularly  in  light  of 
the  impact  of  other  additions  to  the 
Procurement  List. 

One  of  these  commenters  noted  that 
the  market  for  the  cap  and  similar  items 
is  shrinking  significantly  because  of 
declining  Government  procurement  of 
the  items.  The  other  commenter  noted 
that  the  Government  is  the  only 
potential  market  for  these  items. 
Consequently,  both  commenters  believe 
the  impact  of  this  addition  to  the 
Procurement  List  on  them  is  increased 
by  these  conditions. 

As  one  of  the  commenters  noted, 
however,  the  Conunittee  assesses  impact 
on  "the  current  or  most  recent 
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contractor."  41  CFR  51-2.4(e).  Neither 
ciommenter  falls  within  this  category. 
Consequently,  the  impact  which  they 
will  experience  is  merely  the  loss  of 
subsequent  opportunities  to  bid  on 
contracts  for  the  caps.  The  Committee 
does  not  normally  consider  this  loss  to 
constitute  severe  adverse  impact 
because  the  competitive  bidding  system 
does  not  guarantee  that  anyone  will  get 
or  keep  a  contract  for  a  specific  item  the 
C  <ivemment  buys.  In  this  case,  because 
1 1  i  Committee  never  proposed  to  add 
1 15  total  Government  requirement  for 
L  1 }  cap  to  the  Procurement  List  and  has 
s  J  Dstantially  reduced  the  part  of  the 
C  <  ivemment  requirement  to  be  added 
fi<im  what  was  proposed,  competing 
c  jptractors  will  have  more  of  an 
0  aportunity  to  win  awards  of  the  part  of 
tl  10  CK)vemment  requirement  for  the  cap 
n  ^t  added  to  the  Procurement  List  than 
they  normally  would,  as  the 
Committee's  usual  practice  is  to  add  the 
tctal  Government  requirement  for  a 
commodity  to  the  Procurement  List. 

One  of  tlie  commenters  noted  that  it 
h  id  previously  produced  the  cap  for 
several  years  and  had  become 
sii  jstantially  dependent  on  income  from 
those  sales.  However,  it  lost  the  contract 
ir  the  last  competitive  bidding.  While  it 
n  lained  the  affected  employees  in 
hopes  of  acquiring  another  contract  for 
tl  I  cap,  it  has  no  guarantee  of  doing  so 
an  1  has  lost  any  advantage  that  an 
ircumbent  contractor  may  enjov. 
.'\:cordin5!y.  the  eventual  termination 
o;    he  affected  employees  will  be  due  to 
th(  se  circumstances  rather  than  the 
C  jnm'.itfee's  action. 

'  'he  same  commenter  also  questioned 
•.vt^  ether  it  received  adequate  notice  and 
u-  ■  other  the  staten'.ents  in  the  notice  of 
proposed  rulemaking  concnmi.ng 
si  ^nificant  impact  on  a  substantial 
nii  Tiber  of  small  entities  and  a  lack  of 
rei'ulatory  alternatives  were  correct.  The 
Committee  is  required  by  law,  41  U.S.C. 
4;  I  a)(2),  to  add  items  to  the 
Ph  curement  List  in  accordance  with  the 
nj  1  :making  provisions  of  5  U.S.C.  553. 
w  1  ich  requires  notice  in  the  Federal 
Register.  The  notice  contained  all  the 
el  »ments  required  by  5  U.S.C.  553(b). 
Tiite  statements  the  commenter 
qi  ftstioned  are  also  required  by  law.  5 
U.lc.  605(b).  Consequently,  the 
C<  jnmittee  believes  that  it  has  acted 
prriperly  in  these  matters. 

IThis  commenter  also  questioned 
;v  iBther  the  Committee  had  explored 
ths  possibility  of  having  its  nonprofit 
agiicies  produce  the  caps  under  a  small 
bi  ainess  set-aside.  The  legal  authority 
fo  nonprofit  agencies  to  bid  on  these 
se  jasides  which  the  commenter  noted 
iias  expired. 


Af^er  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  uill  furnish  the 
commodities  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
0"Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

.\ccordingIy,  the  following 
commodities  are  hereby  added  to  the 
Procurement  List: 

Cap.  Combat  Camouflage 
8.415-01-084-1683 
8415-01-084-1684. 
84 15-01 -084-1 G85 
8 415-01-084-1686 
8415-01-084-1687 
6415-01-084-1688 
8415-01-134-3175 
8415-01-134-3176 
8415-01-134-3177 
8415-01-134-3178 
8415-01-134-3179 
8415-01-134-3180 
(375,000  annually) 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
E.R.  AUey.  Jr.. 
Deputy  Execu  tive  Director. 
|FR  Doc.  94-10429  Filed  4-29-94;  «:45  ami 
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DEPARTMErfT  OF  DEFENSE 

Office  of  the  Secretary 

Environmental  Scholarships/ 
Fellowships  and  Grants  Program 

AGENCY:  Department  of  Defense.  Office 
of  the  Deputy  Under  Secretar)-  of 
Defense  for  Environmental  Security 
(DUSD(ES)). 

ACmON:  Notice  of  funding  availability 
for  the  Department  of  Defense 
Environmental  Scholarships/ 
Fellowships,  and  Grants  Program  to 
institutions  of  higher  education  heading 
a  consortium. 


SUMMARY:  The  Department  of  Defense 
announces  the  com.petition  for  the 
Defense  Environmental  Scholarships/ 
Fellowships  and  Grants  Program, 
authorized  by  Section  4451  of  The 
National  Defense  Authorization  .Act  for 
Fiscal  Year  1993  and  section  1333  of 
The  National  Defense  Authorization  Act 
for  Fiscal  Year  1994.  The  program  has 
two  purposes:  (1)  For  Section  4451  to 
provide  scholarships  and  fellowships  to 
enable  individuals  to  qualify  for 
employment  in  the  field  of 
environmental  restoration  or  in  other 
environmental  programs  in  the 
Department  of  Defense;  and  (2)  fur 
Section  1333  to  provide  demonstration 
grants  to  assist  institutions  of  higher 
education  in  providing  expertise, 
training  and  education  in  environmental 
restoration,  hazardous  materials  and 
waste  management,  and  other 
environmental  fields  applicable  to 
Department  of  Defense  and  Department 
of  Energy  defense  facilities.  The 
program  will  be  executed  by  an 
institution  of  higher  education  heading 
a  consortium.  A  consortium  mu.st 
consist  of  the  institution  of  higher 
education  and  one  or  more  of  each  of 
the  following: 

1.  Appropriate  Stale  and  local 
agencies. 

2.  Private  industry  councils  (as 
described  in  Section  102  of  the  Job 
Training  Partnership  Act  (29  US  C. 
1512)). 

3.  Community-based  organizations  (as 
defined  in  Section  4(5)  of  such  Act  (29 
U.S.C.  1503  (5)). 

4.  Businesses. 

5.  Organized  labor. 

6.  Other  appropriate  educational 
institutions. 

At  least  five  percent  of  each  award 
will  be  available  to  Historically  Black 
Colleges  and  Universities/Minority 
Institutions. 

Each  award  wiy  be  composed  of  two 
agreements,  each  with  its  own  budget 
and  funds: 
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1.  An  agreement  to  nominate 
scholarship  and  fellowship  recipients, 
forward  nominations  to  the  Department 
of  Defense  for  approval,  then  provide 
selectees  with  education  leading  to 
degrees  relevant  for  subsequent  DoD 
employment,  subject  to  the  needs  of  the 
Department  of  Defense  (Section  4451), 

2.  An  agreement  to  provide  expertfse, 
training,  and  education  in  hazardous 
materials  and  waste  management  and 
other  environmental  fields  applicable  to 
defense  manufacturing  sites  and 
Department  of  Defense  and  Department 
of  Energy  defense  facilities  (Section 
1333). 

A  total  of  $20,382  million  will  be 
available  initially  for  this  program  to  be 
distributed  as  follows: 

(a)  $7  million  for  Section  4451 
purposes,  and 

(b)  An  initial  $13,382  milhon  for 
Section  1333  purposes. 

The  $^0,382  million  will  be  divided 
into  sixteen  awards  of  $1,273,875  each, 
made  to  applicants  from  the  four  Census 
Regions — four  per  region — based  on  a 
merit  selection  process. 

Each  award  will  provide  $437,500  for 
scholarships/fellowships  (Section  4451 
purposes)  and  $836,375  for  the 
demonstration  grant  (Section  1333 
purposes).  An  award  made  to  a 
consortium  under  Section  4451  may  be 
used  for  a  period  of  from  one  to  five 
years.  Demonstration  grant  monies 
awarded  under  Section  1333  must  be 
expended  within  one  year.  Funds  for 
Section  1333  purposes  may  later  be 
made  available  for  a  second  and  a  third 
year,  subject  to  the  approval  of  the 
Secretary  of  Defense  and  to  the 
availability  of  appropriations  for  each 
year. 

The  DoD  Environmental  Security 
Program 

The  DoD  multi-disciplinary  approach 
to  environmental  security  is  embodied 
in  a  five-pronged  strategy: 

Cleanup;  Compliance;  Conservation; 
Pollution  Prevention;  and  Technology 
represented  by: 

C  cubed,  P  squared,  plus  T. 

The  DoD  program  is  creating 
environmental  partnerships,  matching 
environmental  and  economic 
opportunities,  expediting  cleanup  at 
DoD  sites,  improving  compliance  with 
environmental  laws  and  regulations, 
preventing  pollution,  and  targeting 
technology  to  meet  environmental 
needs.  To  develop  and  exploit 
technology  and  innovative  ideas  which 
lead  to  rapid,  economical,  safe  solutions 
to  environmental  problems,  the 
Department  of  Defense  ^quires 
education  and  training  programis  which 
will  produce  qualified  individuals  in 


career  fields  which  relate  to  the  five 
programs  of  environmental  security. 
These  five  areas  will  be  given  priority  in 
the  evaluation  of  applications  and  are 
defined  as  follows: 

Cleanup — Restoring  DoD  Facilities 

The  DepMutment  of  Defense  is  dealing 
with  a  legacy  of  environmental 
contamination  resulting  from  decades  of 
military  operations.  Environmental 
problems  continue  to  grow  as  the 
United  States  and  Russia  denuclearize 
and  demihtarize  their  chemical 
weapons. 

Currently,  the  Department  of  Defense 
is  engaged  in  cleanup  at  1.800  mihtary 
locations  in  the  United  States  and  at 
1.700  locations  overseas.  Ninety-three  of 
the  stateside  locations  are  listed  on  the 
Environmental  Protection  Agency's 
Superfund  National  Priorities  List. 

Compliance — Complying  With 
En\ironmental  Laws  in  Day-to-Day 
Operations 

The  Department  of  Defense,  like 
private  industry,  is  concerned  uith  a 
m>Tiad  of  environmental  laws  and 
regulations.  Common  comphance  issues 
include: 

•  Obtaining  thousands  of  air  emission 
permits  and  hundreds  of  permits  for 
water  discharges  such  as  sewage, 
industrial,  and  water  treatment  plants; 

•  Managing  300  to  400  permits  to 
treat,  store,  or  dispose  of  hazardous 
waste  under  the  Resource  Conservation 
and  Recovery  Act  (RCRA); 

•  Managing  30.000  regulated 
underground  hiel  storage  tanks; 

•  Preparing  spill  prevention  and 
response  plans  at  every  base,  and 

•  Obtaining  storm  water  permits  at 
every  base. 

Consenation — Conserving  Natural 
Resources 

The  Department  of  Defense  consumes 
approximately  two  percent  of  the 
Nation's  total  energy  supply,  uses  over 
200  billion  gallons  of  fresh  water  each 
year,  and  is  the  steward  for  25  miUion 
acres  of  public  lands  containing 
valuable  ecosystems,  natural,  cultural, 
and  historic  resources. 

The  Energy  Policy  Act  of  1992 
requires  that  the  Department  of  Defense 
identify  and  implement  all  energy  and 
water  conservation  measures  that  pay 
back  in  ten  years  or  less,  and  establish 
the  goal  to  reduce  consumption  by  20 
percent  by  the  year  2000.  Funding  for 
energy  conservation  is  expected  to  be 
over  $300  million  in  fiscal  year  1996. 

Good  stewardship  requires  that  the 
Department  of  Defense  conserve  and 
protect  valuable  resources,  such  as  the 
300  threatened  and  endangered  species 


that  reside  on  DoD  lands,  and  the 
numerous  DoD  facilities  on  the  National 
Historic  Register. 

Pollution  Prevention — Preventing 
Pollution 

The  newest  strategy  in  environmenta  I 
protection,  pollution  prevention, 
reduces  the  amount  of  pollution  at  the 
source.  The  Department  of  Defense's 
new  pollution  prevention  goals  reflect 
the  Pollution  Prevention  Act  of  1990. 
The  program  is  build  on  minimizing 
pollution  and  emphasizes  reduction, 
recycling,  treatment,  and  disposal. 
Pollution  prevention  vyrill  ease 
skjTocketing  disposal  costs  and  reduce 
dependence  on  disappearing  municipal 
soUd  waste  landfills. 

On  August  3.  1993,  President  Clinton 
signed  Executive  Order  12856,  "Federal 
Compliance  with  Right-to-Know  Laws 
and  Pollution  Prevention 
Requirements."  This  executive  order 
was  designed  to  bring  federal  facilities 
in  line  with  requirements  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  (EPCRA)  by 
requiring  federal  authorities  to  notify 
local  emergency  planning  committees  of 
all  toxic  chemicals  stored  or  used  at 
federal  facilities.  Federal  agencies  will 
be  required  to  develop  a  written  strategy 
to  eliminate  or  minimize  acquisition  of 
hazardous  or  toxic  chemicals  and  to 
develop  a  strategy  to  meet  a  voluntary 
goal  of  50  percent  reduction  by 
December  1999. 

The  Clean  Air  Act,  Energy  Policy  Act 
E.xecutive  Order  12579  ('Federal  Energ 
Management"),  and  Executive  Order 
12844  ("Federal  Use  of  Alternative 
Fueled  Vehicles")  require  that  DoD 
facilities  use  equipment  that 
substantially  reduces  pollutants  at  thoi 
source. 

Technologs'^-Environmental  Security 
Technology  Certification  Program 
(ESTCP) 

Technology  contributes  to  advancing 
the  objectives  of  each  of  the  C'P^  thrust 
areas  within  the  Environmental  Security 
Program.  The  objective  of  ESTCP  is  to 
executive  the  most  promising 
environmental  technology 
demonstration  projects  that  target  the 
Department  of  Defense's  most  urgent 
environmental  needs  and  have  a 
paycheck  in  the  short  term  with  regard 
to  cost  savings  and  improved 
efficiencies. 

Environmental  Concerns 

Expansion  and  further  development 
of  the  existing  core  of  DoD  professionals 
whose  collective  disciplines  are 
applicable  across  the  spectrum  of  issues 
embraced  by  the  five  programs  are 
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crucial  to  ensure  restoration,  protection, 
and  conservation  of  the  Nation's  natural 
and  cultural  resources  under  the 
stewardship  of  the  Department  of 
Defense.  The  Defense  Environmental 
Scholarships/Fellowships  and  Grants 
Program  will  serve  the  upcoming 
generation  of  environmental 
professionals  and  the  emerging 
technologies  they  will  apply  to  solve  the 
challenges  facing  the  environment. 

The  Department  of  Defense  has 
numerous  envirormiental  program  areas, 
each  defined  by  a  major  topic  of 
environmental  regulation,  a  particular 
environment-related  task  or  mission. 
These  include,  but  are  not  limited  to: 
environmental  restoration,  compliance, 
program  plaiming  and  management,  air 
pollution  abatement,  hazardous  waste 
management,  spill  planning  and 
response,  solid  waste  management/ 
rec>x:ling,  natural  resource  management, 
pollution  prevention,  asbestos 
management,  radon  reduction, 
environmental  analysis  and 
documentation,  hazardous  materials, 
underground  storage  tank  management, 
research  and  development,  technologv, 
historic  preservation,  archaeological 
resource  protection,  noise  abatement, 
wat^r  resources,  and  pesticides  and 
integrated  pest  management. 

Sgction  4451  mandates  that 
schdlarship  or  fellowship  recipients 
pursue  and  academic  program  leading 
to  a  degree  in  "engineering,  biology, 
chemistry,  or  another  qualifying  field." 
Oth^r  degree  areas  related  to  DoD 
envih)nmental  positions  include,  but 
are  i^ot  limited  to: 
Chejnical  Engineering 
Civil  Engineering 

Env<ronmental  Program  Management 
Environmental  Technology 
Natural  Resource  Management 
Earth  Sciences 
Environmental  Engineering 
EnviaPonmental  Sciences 
GeotBchnology 
Geology 

Cultural  Resource  Management 
Hydrology 
Oceanography 
Industrial  Engineering 
Mechanical  Engineering 
Forestry 
Toxicology 
Entomology 
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Eligibility 

Award  applicants  mut  be  institutions 
of  higher  education  as  defined  by 
section  1201(a)  of  the  Higher  Education 
Act  of  1965  (20  U.S.C.  1141(a))  that  have 
or  will  create  a  consortium  headed  by 
that  institution^f  higher  education. 
They  must  develop  proposals  that 
address  the  requirements  of  both 


Section  4451  of  The  National  Defense 
Authorization  Act  for  Fiscal  Year  1993 
and  Section  1333  of  The  National 
Defense  Authorization  Act  of  Fiscal 
Year  1994. 

At  least  five  percent  of  each  award 
must  be  made  available  to  Historically 
Black  Colleges  and  Universities/ 
Minority  Institutions. 

Section  4451  requires  scholarship/ 
fellowships  students  nominated  for 
selection  to  meet  the  following  criteria: 

(1)  Be  accepted  for  enrollment  or 
currently  eruolled  as  a  full-time  student 
at  a  selected  institution  of  higher 
education. 

(2)  Be  pursuing  a  degree  in  an 
environmental  career  field. 

(3)  Agree  to  serve  as  a  full-time 
civilian  employee  in  an  environmental 
position  with  the  Department  of  Defense 
upon  graduation,  if  such  employment  is 
available  and  offered.  (Period  of 
employment  will  be  12  months  for  each 
school  year  students  are  provided  a 
scholarship  in  an  undergraduate 
program,  or  24  months  for  each  school 
year  students  are  provided  a  fellowship 
in  a  graduate  program.) 

(4)  Be  a  citizen  or  national  of  the 
United  States,  or  an  alien  lawfully 
admitted  to  the  U.S.  for  permanent 
residence. 

Section  1333  requires  that  an 
institution  receiving  a  grant  under  this 
section  must  use  the  grant  to  establish 
a  consortium  for  the  purpose  of 
establishing  and  conducting  a  program 
to  provide  training  and  education  in 
environmental  restoration,  hazardous 
materials  and  waste  management  and 
other  environmental  fields  applicable  to 
Department  of  Defense  and  Department 
of  Energy  defense  facilities  to: 

(1)  Individuals  who  have  been 
terminated  or  laid  off  from  employment 
(or  have  been  notified  of  impending 
termination  or  lay  off)  as  a  result  of 
reductions  in  defense  spending,  the 
cancellation,  termination,  or  completion 
of  a  defense  contract,  or  a  base  closure 
or  realignment;  or 

(2)  Individuals  who  are  at  least  16  but 
not  yet  25. 

Selection  Criteria 

The  intent  of  this  section  is  to  help 
applicants  understand  how  the  selection 
criteria  are  applied  to  training  and 
education  proposals  during  the  review 
process.  The  review  process,  to  identify 
the  best  proposals  and  to  provide  the 
best  wide-range  support  of  the  program, 
will  compare  each  application  to  all 
others  in  each  region. 
■    Proposals  for  the  Defense 
Environmental  Scholarships/ 
Fellowships  and  Grants  Program  will  be 
evaluated  and  rank-ordered  by  a  peer 


review  panel  selected  by  the  National 
Research  Council  from  among 
recognized  experts  in  various 
enviromnent-related  fields.  Rank- 
ordered  proposals  for  each  region  will 
be  presented  to  the  Deputy  Under 
Secretary  of  Defense  for  Environmental 
Security  for  final  selection. 

At  least  five  percent  of  each  award 
will  be  available  to  Historically  Black 
Colleges  and  Universities/Minority 
Institutions. 

The  final  judgment  of  an  application 
will  be  based  on  an  overall  assessment 
of  the  extent  to  which  the  application 
satisfactorily  addresses  the  following 
selection  criteria: 

(1)  The  proposal  is  submitted  by  an 
institution  of  higher  education.  An 
application  will  be  submitted  by  an 
institution  of  higher  education  that  will 
agree  to  form  and  head  a  consortium,  as 
mandated  by  section  1333,  that  will 
consist  of  at  least  one  of  each  of  the 
following: 

(i)  Appropriate  state  and  local 
agencies. 

(ii)  Private  industry  councils  as 
described  in  29  U.S.C.  1512. 

(iii)  Community-based  organizations 
as  defined  in  29  U.S.C.  1503(5). 

(iv)  Businesses. 

(v)  Organized  labor. 

(vi)  Other  appropriate  educational 
institutions. 

(2)  The  proposal  addresses  education 
and  training  in  an  area  of  the 
Department  of  Defense's  Environmental 
Security  Program.  Describe  the  area 
addressed  and  its  applicational  setting — 
from  installation  level  to  Command 
Headquarters.  The  Department  of 
Defense's  Environmental  Security 
Program  identifies  specific  areas  (i.e.. 
cleanup,  compliance,  conservation, 
pollution  prevention,  and  technology), 
but  an  applicant  may  choose  to  focus 
and  provide  specific  applications  on  an 
environmental  subject  not  specifically 
mentioned  in  these  areas  or  to  address 
more  than  one  topic  in  a  single  project. 

(3)  The  proposal  represents  an 
improvement  upon  existing  practice. 
Since  improvements  over  existing 
practice  are  important,  reviewers  will 
appreciate  any  evidence  included  to 
illustrate  how  this  project  differs  from 
and  improves  upon  previous  efforts. 

(4)  The  proposal  achieves  a  far- 
reaching  impact  that  will  be  useful  in  a 
variety  of  ways  and  in  a  variety  of 
settings.  The  Department  of  Defense 
seeks  to  make  the  most  of  its  Umited 
funds  by  supporting  projects  which 
have  broad,  multiple  application  and 
that  can  become  models  for  the  nation's 
envirormient  program. 

(5)  The  proposal  represents  an 
appropriate  response  to  an 


22600 


Federal  Register  /  Vol.  59,  No.  83  /  Monday,  May  2,  1994  /  Notices 


environmental  area.  Not  only  should  a 
proposal  demonstrate  understanding  of 
an  environmental  area,  but  strategies 
should  be  carefully  designed  to  address 
those  areas  and  reach  specific 
endpoints. 

(6J  The  applicant  is  capable  of 
carrying  out  the  proposal  as  evidenced 
by,  for  example: 

(i)  The  applicant's  understanding  of 
the  environmental  area  or  need.  The 
apphcant  should  demonstrate 
understanding  of  the  area  through 
analysis  of  it  and  through  the 
thoughtfulness  and  specificity  of  the 
proposed  response. 

(ii)  The  quality  of  the  proposed 
design,  including  objectives, 
approaches,  and  planning.  The  proposal 
should  reflect  careful  attention  to  the 
question  of  who  will  do  what,  when, 
where,  why  and  how. 

(iii)  The  adequacy  of  resources 
including  money,  personnel,  facilities, 
equipment,  and  supplies.  It  should  be 
clear  that  the  applicant  has  carefully 
allocated  appropriate  resources  and 
personnel  for  the  tasks  and  activities 
proposed  in  the  proposal.  The  detailed 
budget  justification  attached  to  the 
proposal  should  itemize  the  support 
requested  from  the  Department  of 
Defense. 

(iv)  The  quahfications  of  key 
personnel  who  would  execute  the 
proposal.  The  qualifications  of  key 
personnel  should  be  briefly  outlined 
and  attached  to  the  proposal.  Please 
note  that  a  standard  curriculum  vitae  is 
usually  not  appropriate  for  this  purpose. 
Be  sure  to  indicate  in  the  biographical 
sketch  how  each  individual's 
background  and  experience  relate  to  the 
specific  project  described  in  the 
proposal. 

(v)  The  applicant's  relevant 
experience.  It  is  helpful  for  the  readers 
to  know  what  other  projects  of  a  similar 
nature  the  apphcant  has  conducted. 
With  regard  to  the  specific  proposal,  it 
is  equally  helpful  to  know  what  steps 
have  already  been  initiated. 

(vi)  The  applicant's  prior  work  in  the 
area.  It  is  helpful  to  know  the  extent  to 
which  the  applicant  has  successfully 
completed  prior  work  on  similar  or 
related  projects. 

(7)  The  proposal  includes  an 
assurance  that  demonstration  grant 
funds  awarded  under  Section  1333  will 
supplement  and  not  supplant  non- 
Federal  funds  that  would  otherwise  be 
available  for  education  and  training 
activities  funded  by  the  grant. 

(8)  The  proposal  demonstrates  that  an 
education  and  training  program  to  be 
established  under  Section  1333: 

(i)  Provides  a  work-based  learning 
system  in  environmental  restoration. 


Such  a  system  may  include  basic 
educational  courses,  on-site  basic  skills 
training,  and  mentor  assistance  to 
participants  and  may  lead  to  award  of 
a  certificate  or  degree  at  the  institution 
of  higher  education. 

(ii)  Includes  out-reach  and 
recruitment  efforts  to  encourage 
participation  by  eligible  individuals.  To 
the  extent  practicable  in  the  selection  of 
young  adults,  priority  must  be  given  to 
those  who  have  not  attended  and  are 
otherwise  unlikely  to  attend  an 
institution  of  higher  education  or  have 
a  total  family  income  that  does  not 
exceed  the  higher  of  the  official  poverty 
line  or  70%  of  the  lower  living  standard 
income  level. 

(iii)  Utilizes,  to  the  extent  practicable, 
instructors  selected  from  institutions  of 
higher  education,  appropriate 
community  programs,  industry  and 
labor. 

(iv)  Includes  provisions  for 
consultation,  to  the  extent  practicable, 
with  appropriate  Federal,  state,  and 
local  agencies  carrying  out 
environmental  restoration  programs. 
The  purpose  of  such  consultation  is  to 
ensure  the  Section  1333  program  is  fully 
coordinated  with  similar  government 
programs. 

(9)  For  Section  4451  requirements  the 
proposal  demonstrates  ability  to  recruit 
students,  provide  education  leading  to 
degrees  qualifying  students  for  DoD 
environmental  positions,  and  manage  a 
scholarship  and  fellowship  program. 
Applicants  must  make  potential 
scholarship/fellowship  recipients  aware 
that  acceptance  of  financial  assistance 
under  this  program  retjuires  a 
commitment  to  employment  at  any  DoD 
facility  or  site  where  an  environmental 
position  may  be  offered. 

(10)  Scholarship  and  fellowship 
nomination  preference  under  Section 
4451  is  given  to  current  and  former 
members  of  the  US  Armed  Forces  and 
to  individuals  who  are  or  have  been 
employed  by  the  Department  of  Defense, 
or  its  contractors  and  sub-contractors. 
The  Department  of  Defense  will  retain 
final  approval  authority  for  all 
individual  scholarship  and  fellowship 
awards. 

Application  Procedures 

Applications  for  participation  in  the 
Department  of  Defense  Environmental 
Scholarships/Fellowships  and  Grants 
Program  will  follow  the  format 
prescribed  in  pails  of  the  U.S.  Public 
Health  Service  (USPHS)  Application 
Form  PHS  398. 

Apphcations  must  include  two 
implementation  plans,  one  for 
scholarships/fellowships  (Public  Law 
102^84  Section  4451)  and  one  for 


demonstration  grants  (PubUc  Lav/ 103- 
160  Section  1333),  each  with  its  own 
budget  proposal.  At  least  five  percent  of 
each  award  must  be  made  available  to 
Historically  Black  Colleges  and 
Universities/Minority  Institutions. 

•  Plans  for  scholarships  and 
fellowships  programs  (not  to  exceed  five 
years)  meeting  Section  4451 
requirements  will  include  detailed 
descriptions  of  the  education  program, 
program  facility,  scholarship  and 
fellowship  candidate  populations, 
methods  of  recruiting  individuals, 
tuition  costs  and  administration 
procedures.  Stipends  for  fellowship 
recipients  will  not  exceed  $16,000  per 
year.  Tuition,  fees  and  stipends  will  not 
be  included  in  calculations  of  indirect 
costs.  Scholarship/fellowship  plans  will 
not  exceed  10  pages. 

•  Plans  for  demonstration  grants  (not 
to  exceed  three  yeeu^)  meeting  the 
provisions  of  Section  1333  will  include, 
in  10  pages  or  less,  a  detailed 
description  of  the  specific  aims  of  the 
education  and  training  program  to  be 
supported,  background  and  significance 
of  the  proposed  program,  and  its 
application  to  the  DoD  Environmental 
Program. 

A  complete  Defense  Environmental 
Scholarships/Fellowships  and  Grants 
Program  application  must  be  submitted 
to  qualify  for  consideration.  A  complete 
application  will  consist  of  three 
sections: 

1.  General  Information — PHS  398 
Form  AA  (Face  Page). 

2.  Scholarships  and  Fellowships 
Section— PHS  393  Forms  BB,  NN,  OO. 
FF,  HH,  II,  and  JJ  and  Implementation 
Plan. 

3.  Environmental  Grants  Section — 
PHS  398  Forms  BB.  DD,  EE.  FF,  HH.  D, 
and  JJ  and  Implementation  Plan. 

It  is  essential  that  applications  be 
complete  and  accurate  at  the  time  of 
submission.  Incomplete  applications 
will  not  be  considered.  One  copy  of  an 
incomplete  or  incorrect  application  will 
be  returned  by  mail. 

Additional'PHS  398  forms  and 
application  instructions  are  available  by 
writing  the  Defense  Environmental 
Scholarships/Fellowships  and  Grants 
Program,  P.O.  Box  R,  Woodbridge.  VA 
22194  (telephone  703-643-2952.  FAX 
703-497-2095). 

Grant  recipients  will  also  be  required 
to  comply  with  provisions  of  Office  of 
Management  and  Budget  Circulars  A- 
21.  "Cost  Principles  for  Educational 
Institutions,"  A-110.  "Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  With  Institutions  of 
Higher  Education.  Hospitals,  and  Other 
Non-Profit  Organizations, '  and  A-133, 
"Audits  of  Institutions  of  Higher 


Education  and  Other  Nonprofit 
Institutions." 

Proposal  must  be  submitted  in  6 
copies  (original  +  5). 
DEADLINE:  Deadline  for  complete 
proposals  to  be  received  at  the  Defense 
Environmental  Scholarships/ 
Fellowships  and  Grants  Program,  P.O. 
Box  R.  VVoodbridge,  VA  22194,  is  4:00 
p.m.  (EDT),  June  21, 1994.  Proposals 
received  after  that  time  and  date  will 
no*  be  considered. 

LATE  APPUCATIONS:  Applications  which 
do  not  meet  the  criteria  under 
"Doadline,"  above,  are  considered  late 
applications.  Late  applications  will  not 
beiconsidered. 

Mailing  Address  for  Application 
Package.  Department  of  Defense. 
Environmental  Scholarships/ 
Fellowships  and  Grants  Program,  P.O. 
Box  R,  VVoodbridge,  Virginia  22194. 

Shipping  (FedEx.  UPT,  etc.)  Address 
for  Application  Package.  Department  of 
Defense,  Environmental  Scholarships/ 
Fellowships  and  Grants  Program,  1635- 
2  Woodside  Drive,  VVoodbridge,  Virginia 
22191,  Phone:  703-643-2952. 
DATES:  Application  packages  and 
detailed  instructions  will  be  available 
April  30,  1994.  Deadline  for  completed 
applications  to  be  received  by  the 
Department  of  Defense  will  be  4:00  p.m. 
(EDT),  June  21,  1994.  Grants  will  be 
issued  by  September  30, 1994. 
ADDRESSES:  For  additional  information 
or  to  receive  application  packages  and 
detailed  instructions,  contact  Dave 
Fletcher,  Department  of  Defense 
Eniironmental  Grants  Program,  P.O. 
Box  R,  VVoodbridge.  VA  22194,  phonc- 
703-643-2952  or  FAX  703-497-2905. 

Dated:  April  26.  1994. 
L.M.  Bj-nuin, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  94-10419  Filed  4-26-94;  3:00  pm] 
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Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title  and  Applicable  Form:  Continued 
Health  Care  Benefit  Program  (CHCBP)— 
Eruxjllment  Application. 

Type  of  Request:  New  collection. 

Number  of  Respondents:  100.000. 


Responses  per  Respondent:  1 . 

Annual  Responses:  100,000. 

Average  Burden  per  Response:  15 
minutes. 

Annual  Burden  Hours:  25,000. 

Needs  and  Uses:  The  information 
collected  hereby  will  serve  to  enroll 
beneficiaries  in  the  Continued  Health 
Care  Benefit  Program  (CHCBP).  It  will 
also  be  used  by  a  private  Third  Party 
Administrator  (TPA)  firm,  providing 
administrative  support  services,  to 
determine  beneficiary  eligibifity.  other 
health  insurance  liability,  and  amount 
of  premium  payment. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Ms.  Shannah  Koss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Koss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  room 
3001,  New  Executive  Office  Building. 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  suite  1204. 
Arhngton,  VA  22202-4302. 

Dated:  April  25,  1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  94-10356  Filed  4-29-94:  8:45  amj 

BILLING  CODE  S0OO-04-M 


Department  of  the  Army 

Army  Science  Board;  Closed  Meeting: 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  committee:  Army  Science 
Board  (ASB). 

Date  of  meeting:  17  May  1994. 

Time  of  meeting:  0830-1 100 
(classified). 

Place:  McLean,  VA. 

Agenda:  The  Threat  Team  I  of  the 
Army  Science  Board's  1994  Summer 
Study  on  "Capabilities  Needed  to 
Counter  Current  and  Evolving  Threat" 
will  meet  to  receive  an  Intelligence 
Support  Status  Report.  This  meeting 
will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  title 
5,  U.S.  C.  specifically  subparagraph  (1) 
thereof,  and  Title  5.  U.S.  C.  Appendix 
2,  subsection  10(d).  The  unclassified 


and  classified  matters  to  be  discussed 

are  so  inextricably  intertwined  so  as  to 

preclude  opening  all  portions  of  the 

meeting.  The  ASB  Administrative 

Officer  Sally  Warner,  may  be  contacted 

for  farther  information  at  (703)  695- 

0781. 

Sally  A.  Warner, 

Administrative  Officer.  Army  Science  Board. 

[FR  Doc.  94-10253  Filed  4-29-94:  8  45  am) 

BILUNG  CODE  371(MM-M 


DEPARTMENT  OF  ENERGY 

Statement  of  Findings  for  Bridge 
Restoration  and  Preservation  at 
Savannah  River  Site  (603-03G) 

agency:  Department  of  Energy  (DOE). 
ACTION:  Floodplain  statement  of 
findings. 

summary:  This  is  a  Statement  of 
Findings  prepared  pursuant  to 
Executive  Order  11988  and  title  10, 
Code  of  Federal  Regulations,  part  1022 
(10  CFR  part  1022),  "Compliance  with 
Floodplain/Wetlands  Environmental 
Review  Requirements."  DOE  has 
determined  that  activities  (as  specified 
in  this  Notice)  associated  with  the 
restoration  and  preservation  of  Bridge 
603-O3G  will  be  conducted  within 
floodplains  of  Upper  Three  Runs  Creek 
on  Road  F  at  the  Savannah  River  Site 
(SRS).  DOE  proposes  to  repair  all 
deteriorated,  decayed,  or  rotten  timber 
piles  associated  with  Bridge  603-03G 
having  a  section  loss  greater  than  55 
percent  and  to  increase  the  load 
capacity  to  support  truck  and 
emergency  vehicle  traffic.  Road  F  is  one 
of  the  primary  traffic  routes  to  the  Z-, 
F-,  S-,  and  H-Areas  of  the  site  and 
supports  35  percent  of  the  daily 
automobile  traffic  at  SRS. 

DOE  prepared  a  Floodplain/Wetlands 
Assessment  describing  the  effects, 
alternatives,  and  measures  designed  to 
avoid  or  minimize  potential  harm  to  or 
within  the  affected  floodplain.  On  the 
basis  of  this  assessment,  DOE  has 
determined  that  there  is  no  practicable 
alternative  to  the  proposed  action  and 
that  the  proposed  action  has  been 
designed  to  avoid  or  minimize  inipacti 
on  floodplains/wetlands.  The  Notice  of 
Floodplain  and  Wetland  Involvement 
was  published  in  the  Federal  Register 
(59  FR  47  (March  10.  1994)).  No 
comments  were  received.  The  action  is 
categorically  excluded  under  DOE's 
National  Environmental  Policy  Act 
Implementing  Procedures  (10  CFR  part 
1021). 

FOR  FURTHER  INFORMATION  CONTACT: 
Information  and  maps  are  available  from 
Stephen  R.  Wright,  Savannah  River 
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NfEPA  Compliance  Officer.  U.S. 
Department  of  Energy,  Savannah  River 
Operations  Office,  P.O.  Box  A,  Aiken, 
South  Carolina  29802,  Phone  Nimiber 
(803)  725-3957,  Fax  Number  (803)  725- 
7688. 

For  further  information  on  general 
DOE  Floodplain/Wetlands 
Environmental  Review  Requirements, 
contact  Ms.  Carol  M.  Borgstrom,  Office 
of  NEPA  Oversight  (EH-25),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  Phone  Number 
(202)  586-^600,  or  (800)  472-2756. 

SUPPLEMENTARY  INFORMATION:  Bridge 
603-03G  supports  to  be  repaired  are  in 
a  floodplain  of  Upper  Three  Runs  Creek. 
This  floodplain  is,  at  present,  and 
should  remain  a  relatively  unimpacted 
floodplain.  Repairs  to  approximately  six 
deteriorating  pile  sections  will  be 
performed  using  a  pile  jacking  system 
constructed  of  fiberglass,  concrete,  or 
steel  set  in  place  around  the  timber  piles 
with  reinforcing  steel  if  necessary. 
Cofferdams  (watertight  temporary 
structures  for  keeping  water  from  an 
enclosed  area)  will  be  required  for  each 
pile  identified  for  restoration  and  may 
consist  of  sandbags,  precast  concrete 
sections,  or  steel.  In  the  case  of  precast 
concrete  or  steel,  the  sections  may  be 
driven  or  jacked  into  the  streambed  to 
a  depth  below  the  mudline  sufficient  to 
perform  the  restoration  process.  The 
cofferdams  will  act  as  a  primary  barrier 
for  the  restoration  activity  by  preventing 
sediment,  grout,  concrete,  and  debris 
from  discharging  to  the  stream.  Water 
infiltrating  into  the  cofferdams  will  be 
pumped  to  a  sediment  basin  tank  or 
approved  discharge  point.  A  small 
amount  of  sediment  can  be  expected  to 
go  into  the  stream  where  work  is 
performed  close  to  the  adjoining 
channel.  This  should  have  no 
significant  impact  on  the  floodplain. 
There  may  be  riprap  placed  on  each 
abutment  below  the  roadway  to  prevent 
scouring  of  the  abutment  and  soil 
erosion.  The  lower  part  of  the  slopes  of 
these  abutments  is  in  the  floodplain. 

Most  of  the  work  will  be 
accompUshed  from  the  present  roadbed 
using  cranes  to  repair  or  replace  the 
bridge  supports.  Platforms  will  be 
lowered  from  the  bridge  structure  to 
support  equipment  and  to  serve  as  a 
work  base.  These  will  be  removed  when 
the  project  is  completed.  There  would 
be  no  impacts  to  wetlands  or 
floodplains  as  a  result  of  this  work. 

DOE  will  endeavor  to  allow  15  days 
of  public  review  after  publication  of  this 


Statement  of  Findings  prior  to 

implementing  the  action. 

Williani  L.  Barker, 

Associate  Deputy  Assistant  Secretary  for 

Facility  Transition  and  Technical  Support, 

Defense  Programs. 

[FR  Doc  94-10320  Filed  4-29-94;  8:45  am) 

BILUNO  COOE  •450-01-P 


Financial  Assistance  Award:  Industrial 
Foam  Products,  Inc. 

AGENCY:  Department  of  Energy. 
action:  Notice  of  Intent. 

SUMMARY:  The  U.S.  Department  of 
Energy  announces  that  pursuant  to  10 
CFR  600.6(a)(2)  it  is  making  a 
discretionary  financial  assistance  award 
based  on  acceptance  of  an  unsolicited 
application  meeting  the  criteria  of  10 
CFR  600.14(e)(1)  under  Grant  Number 
DE-FG01-94CE15597  to  Industrial  Foam 
Products,  Inc.  The  proposed  grant  will 
provide  funding  in  the  estimated 
amoimt  of  $99,950  by  the  Department  of 
Energy  for  the  purpose  of  saving  energy 
through  completion  of  engineering 
design  for  a  patented  invention,  "The 
GibBAR-WALLTM  System  (GWS),"  a 
method  for  constructing  insulated 
concrete  walls. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy,  Office  of  Placement  and 
Administration,  ATTN:  Rose  Mason, 
HR-531.23, 1000  Independence  Ave., 
SW.,  Washington,  DC  20585. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  has  determined  in 
accordance  with  10  CFR  600.14(e)(1) 
that  the  unsolicited  application  for 
financial  assistance  submitted  by  Mr. 
James  H.  Gibbar,  Industrial  Foam 
Products,  Inc.,  is  meritorious  based  on 
the  general  evaluation  required  by  10 
CFR  600.14(d)  and  the  proposed  project 
represents  a  unique  idea  that  would  not 
be  eligible  for  financial  assistance  under 
a  recent,  current  or  planned  solicitation. 
Mr.  James  H.  Gibbar  has  received  three 
patents  and  is  currently  working  on  a 
fourth  for  wall  systems.  The  proposed 
project  is  not  eligible  for  financial 
assistance  under  a  recent,  current  or 
planned  solicitation  because  the 
funding  program,  the  energy  Related 
Invention  Program  (ERIP),  has  been 
structured  since  its  beginning  in  1975  to 
operate  without  competitive 
solicitations  because  the  authorizing 
legislation  directs  ERIP  to  provide 
support  for  worthy  ideas  submitted  by 
the  public.  The  program  has  never 
issued  and  has  no  plans  to  issue  a 
competitive  solicitation. 


The  anticipated  term  of  the  pn3posed 
grant  is  13  months  from  the  date  of 
award 

IssuiKi  in  Washington,  DC  on  April  22, 
1994 

Scott  Sh«fr»e!d, 

Dirrvtor  i'<'adquarters  Operations  Division 
"B",  Office  uf  Placement  and  Administration. 
IFR  Doc  34-10321  Filed  4-29-94;  8:45  am) 
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Financial  Assistance  Award:  University 
of  Arkansas 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Department  of 
Energy  announces  that  pursuant  to  10 
CFR  600.6(a)(2),  it  is  making  a  financial 
assistance  award  under  Grant  number 
DE-FG01-94FE63182  to  the  University 
of  Arkansas.  The  proposed  grant  will 
provide  funding  in  the  estimated 
amoimt  of  $1,300,000  by  the 
Department  of  Energy  for  the  utilization 
of  the  University  of  Arkansas's 
Modeling  Support  Center  in  support  of 
the  Department  of  Energy's  Liquified 
Gaseous  Fuels  Spill  Test  Facility 
Program,  using  a  wind  tunnel  and 
mathematical  modeling  support  to 
design  field  tests. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy,  Office  of  Placement  and 
Administration,  ATTN:  James  F. 
Thompson,  HR-531.21, 1000 
Independence  Avenue,  SW., 
Washington,  IX  20585. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  shall  make  an 
award  of  non-competitive  financial 
assistance  in  accordance  with  10  CFR 
600.7(b)(2)  to  the  University  of 
Arkansas.  The  application  submitted  by 
the  University  of  Arkansas  is 
meritorious  based  on  the  general 
evaluation  required  by  10  CFR 
600.7(b)(2)(i)(D),  in  that  the  proposed 
project  requires  unique  equipment, 
whereas  no  other  sources  are  known. 
The  Modeling  Support  Center  at  the 
University  of  Arkansas  is  the  only 
known  faciUty  in  possession  of  the  type 
of  wind  tunnel  necessary  for  the 
performance  of  the  work.  The  program 
has  never  issued  and  has  no  plans  to 
issue  a  competitive  solicitation.  The 
anticipated  term  of  the  proposed  grant 
is  5  months  from  the  effective  date  of 
award. 

Scott  SheCBeld, 

Director,  Headquarters  Operations  Division 
B,  Office  of  Placement,  and  Administration. 

|FR  Doc.  94-10420  Filed  4-29-94;  8:45  ami 
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InerKal  Confinement  Fusion  Advisory 
Committee/Defense  Programs; 
Partiaiiy  Closed  Meeting 

Pupuant  to  the  provision  of  '.he 
Fedejral  Advisory  Committee  Act  (Pub. 
L.  92M63,  86  Stat.  770)  notice  is  hereby 
give:^  of  the  following  meeting: 

Nahe:  Inertial  Conf-nement  Fuoion 
Advil  (try  Con^-nittt-e/Defense  Prog'ams. 

Data  ar4d  Time:  Agenda  is  Subject  to 
Revision 

Wedr  asday.  May  18,  199A.  7  p.rn.-O  p.ni.- 

C  I]  -en 
Thur  ;iay,  May  13,  1994.  3:30  a.m -3::;0 

p.  11. -Closed 
Thur;  c  ay,  May  19,  1954.  3\10  p.m.-6:00 

pn.-Open 
F.-Jda  /  May  20,  1394.  730  a.m.  -l':30  p.ic.- 

Cnen 

Pla  ■  ?.  Uni vprsily  of  Rochester.  Rochester. 
NY,  L  e  Iwratup,'  for  Laser  Einergt'ti.-.s.  CUI 
Scmiii  !r  Room. 

Coi  iiict:\iLibhdl\  M.  SluyK-r.  De-signated 
F-der  j  1  Officer,  Office  of  Research  and 
Inert!  i  Fusion  (DP-llj.  Office  of  Defense 
Progriijjis,  Washington,  DC  20585, 
Telep*)ne:  (301)  003-3343. 

PeriLns  wishing  to  atttnd  the  meeting 
shoul  s  submit  their  names  to  Ms.  Jean  Steve 
at  the  l/'niversity  of  R.o<  hester  Laborptrry  for 
Laser  ^ncrgetics,  f716)  275-5286.  on  or 
bffon  May  17,  1994,  to  obtain  visitor  passes 
to  the  ttieeting  room. 

Puraose  of  the  Comiiiitree:  To  provide 
adviciiland  guidance  to  the  Assistant 
Secre  ^ry  for  Defense  Programs  on  both 
techii  lial  and  management  aspects  of  the 
Inerti,  J  Confinement  Fusion  program. 

Pur  D«)se  of  the  Meeting:  To  assess  the 
techn  cal  readiness  of  the  Inertial 
Confiie.Tient  Fusion  program  to  receive 
appro  r-ai  for  the  New  Stait  of  the  National   • 
Ignititit  Facility  project:  to  review  the 
University  of  Rochester's  ir.ertial 
conilr0ment  fusion  program  3nd  ideinify  its 
significani*  to  the  overall  Inertial 
Confintment  Fusion  program  and  the 
National  Security  Strategic  PLn;  and  to 
identi  y  and  evaluate  the  relative  importance 
of  othi>r  inertial  confinement  fusion  prcgram 
elemetits  to  the  overall  program  mission  and 
the  National  Security  Strategic  Plan. 

Tentative  Agenda:  Subject  to  Revision 

May  lip,  1994 

7  p.m.     National  Ignition  Facility  Laser 

Subcommittee  Report 

8  p.m.;    Committee  Discussion 

May  18,  1994 

8:30  ajn.  Closed  Meeting 

3:45  p.m.  National  Cryogenic  Target  R&D 

Program 

4:15  p.m.  Advanced  Target  Materials  fdr 

NIF 

4:35  p^m.  Cryogenic  Target  Handling  for 

NIF 

4:45  pirn.  Opportunity  for  Public  Comment 

5:15  pjp.  Committee  Discussion 


May  20,  1994 

7:30  a.m.     University  of  Rochester  Inertial 

Confinement  Fusion  Program — 

Introduction 
8  a.m.    National  Ignition  Facility/Omega 

Upijrade  Capsule  Physics 
8:45  a.m.    Introduction  to  Omega  ypgrade 
9:15  a.m.    Tours  of  Facility 
10  a.m.    E-xperimental  Plan  and  IJelails 
lC:50a.m.    Uniformit5r  Theory 
1 1:10  a.m.     New  Distributed  Phase  Plate 

Technology 
11:30  a.m.    Laboratories' Comments 
1 :30  p.m.    Committee  Discussion 
2.10  p.m.     Summary 
2:30  p  m.     Adjourn.ment 

Open  to  the  Public:  On  May  18,  1994,  bam 
7  p.m.  to  3  p.m.,  on  May  19.  1994,  from  3:30 
p.m.  to  6  p.m..  and  on  May  20,  1994,  nx»m 
7:30  a.m.  until  adjournment,  ine  meeting  is 
open  to  the  public.  The  Chairman  cf  the 
Committee  is  empowered  to  guide  the 
meeting  in  a  manner  that  will,  in  the 
Chairman's  judgment,  facilita;e  the  orderly 
conduct  of  ousiness. 

Any  member  of  the  pubiic  who  wishes  to 
make  an  oral  staicment  pertaining  to  agenda 
items  s.hould  contact  the  Designated  Federal 
OiTicer  at  the  acld.-e.ss  or  telephone  number 
shown  above.  Requests  must  be  receix  ed 
before  3  p.m.  leastera  standard  time)  Fridav, 
May  13.  1994.  Reasonable  provisions  will  be 
made  to  include  the  presentation  during  the 
public  commeiit  period.  Q.nj  p-grenters  are 
asked  to  provide  25  copies  of  their  statements 
at  the  time  of  their  presentations. 

Written  statbraents  pertaining  to  agenda 
items  may  dlso  be  submitted  orior  to  the 
meeting  Written  statements  must  bf!  received 
by  the  Designated  Federal  Officer  at  the 
address  shown  above  before  3  p.m.  (eastern 
st.indard  time)  Friday,  May  13. 1994.  to 
assure  they  are  considered  by  the  committee 
during  the  meeting. 

Closed  Meeting:  Pursuant  to  section  10(d) 
of  the  'rederal  Advisory  Committee  Act. 
Public  Law  92-103.  as  amended  (title  5, 
United  States  Code,  App.  2),  section  7234(b), 
title  42,  United  States  Code,  and  section 
552b(C){l).  title  5.  United  States  Code,  the 
portion  of  the  meeting  from  8:30  a.m.  until 
3.30  p.m.  on  May  19,  1994,  will  be  closed  to 
the  public  in  the  interest  of  national  security. 

Minutes:  Minutes  of  the  Ofjeo  fwrtions  of 
the  meeting  will  be  available  for  public  view 
and  copying  approximately  30  days 
following  the  meeting  at  the  Freedom  of 
Information  Public  Reading  Room,  room  lE- 
190,  U.S.  Department  of  Energy,  1000 
Independence  Avenue.  SW,  Washington. 
D.C,  20585.  between  the  hours  of  9  a.m. 
and  4  p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington,  DC  on  April  26, 
1994. 

Marcia  L.  Morris, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc  94-10421  Filed  4-29-94;  8:45  ami 
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Federal  Energy  Regulatory 
Commission 

[Docket  hk).  ER92-85<M)05,  et  ai.] 

Louis  Dreyfus  Electric  Power,  et  al.; 
Electric  Rate  and  Corporate  Regulatcn 
Fiiings 

April  21. 1994. 

Take  notice  that  the  fcllowing  filings 
have  been  made  Vk^ith  the  Commission: 

1.  Louis  Dreyfus  Electric  Power 

[Docket  No.  ER92-850-005J 

Take  notice  that  on  April  n.  ■19P4, 
Louis  Dreyfus  Electric  Power  Inc. 
(Eh-eyfus)  filed  certain  infonration  as 
required  by  the  Commission's  December 

2,  1992,  letter  order  in  this  proccodirs 
CI  FERC  561.303  (1992).  Copies  of 
Dreyfus'  informaticnai  fili.ng  a.-e  on  file 
with  the  Com.Tiission  and  axe  av,;:!F.ble 
for  pubiic  i.ispection.  with  the 
exception  of  certain  d-ta  whith  Dr^vhis 
claims  's  privileged  pursuant  to  3^3.112 
of  tlie  Commission's  regulations. 

2.  Western  Resources,  Inc. 

[Docket  Nos.  EF,33-523-OC0  tu-.d  L"RO 3-533- 

ncol 

Take  notice  that  on  March  31.  1934, 
Western  Resources,  Inc.  tendered  for  . 
filing  a  letter  and  its  enclosures  on  its 
case  in  chief  on  test  vear  ending 
December  31,  1994. 

Comment  date:  May  5.  1994,  in 
accordance  w'th  Standaid  Paragraph  E 
at  the  end  of  this  notice. 

3.  Montana  Power  Co. 

IDocket  No.  ER94-579-CO0] 

Take  notice  that  on  April  15,  19a4. 
Montana  Power  Company  tendered  for 
fihng  an  amendment  to  its  Decen;ber  29. 
19S3.  filing  in  the  above-referenced 
docket. 

Commpnt  date:  May  5,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Pacific  Gas  and  Electric  Co. 

IDocket  No.  ER94-941-000| 

Take  notice  t.hat  on  March  30,  19S4. 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  a  revision  to  its  filing 
in  Docket  No.  ER94-94 1-000,  regarding 
Agreement  .No.  93-SACM)018 
(Agreement)  among  PG&E,  the  federal 
Western  Area  Power  Administration 
(Western)  and  the  U..S.  Department  of 
Energy.  San  Francisco  Operations  Office 
(DOE/SF).  The  revised  filing  is  being 
made  to  implement  FTRC  Staffs 
requested  changes  to  Section  7.5  and 
Exhibit  C  of  the  Agreement,  affecting 
service  charges  under  the  Agreement. 

Copies  of  this  filing  have  been  sened 
upon  Western,  DOE/SF,  the  Northern 
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California  Power  Agency  and  the 
California  Public  Utilities  Commission. 

Comment  date:  May  5.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Baltimore  Gas  and  Electric  Co. 

(Docket  No.  ER94-997-0001 

Take  notice  that  on  April  15.  1994, 
Baltimore  Gas  and  Electric  Company 
tendered  for  filing  an  amendment  to  its 
February  28,  1994,  filing  in  the  above- 
referenced  docket. 

Comment  date:  May  5,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Midwest  Power  Systems  Inc. 

[Docket  No.  ER94-1124-OO0I 

Take  notice  that  on  April  1,  1994. 
Midwest  Power  Systems  Inc.  (MPSI) 
tendered  for  filing  a  Firm  Transmission 
Service.  Exhibit  A  with  Western  Area 
Power  Agency  (Western)  and  Iowa 
Public  Service  Company  n/k/a  MPSI. 
This  Exhibit  A  allows  Western  to 
increase  its  schedule  power  over  the 
MPSI  system  for  delivery  to  the  OPPD 
system  in  accordance  with  Section  6  of 
Contract  No.  89-BAO-337,  dated 
January  18, 1989. 

MPSI  respectfully  requests  that  the 
change  in  schedule  of  firm  transmission 
service  be  approved  effective  December 
1 ,  1992.  MPSI  states  that  copies  of  this 
filing  were  served  on  Western.  OPPD 
and  the  Iowa  Utilities  Board. 

Comment  date:  May  5,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Interstate  Power  Co. 

(Docket  No.  ER94-1 14 3-000) 
Take  notice  that  on  April  4.  1994. 

Interstate  Power  Company  tendered  for 

filing  a  Notice  of  Cancellation  of  its  Rate 

Schedule  FERC  No.  0116. 

Comment  date:  May  5.  1994,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

8.  Commonwealth  Electric  Co. 

(Docket  No.  ER94-1144-0001 

Take  notice  that  on  April  8,  1994. 
Commonwealth  Electric  Company 
(Commonwealth)  tendered  for  filing, 
pursuant  to  Section  35.12  of  the 
Commission's  Regulations.  System 
Power  Sale  agreements  governing  the 
sale  by  Commonwealth  of  System  Power 
(as  defined  therein)  to  Green  Mountain 
Power  Corporation  (GMP),  Fitchburg 
Gas  and  Electric  Light  Company  (FG&E). 
and  Montaup  Electric  Company 
(Montaup).  GMP,  FG&E  and  Montaup 
are  collectively  referred  to  herein  as  the 
"Buyers". 

By  the  provisions  of  this  agreement. 
Commonwealth  proposes  to  sell  to  the 


Buyers  electric  power  upon  terms  and 
conditions  and  in  amounts  mutually 
acceptable  to  each  respective  party. 

A  copy  of  this  filing  has  been  served 
upon  the  Buyers  and  upon  the 
Massachusetts  Department  of  Public 
Utilities.* 

Comment  date:  May  5,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Entergy  Services,  Inc. 

[Docket  No.  ER94-11 48-000] 

Take  notice  that  on  April  11, 1994, 
Entergy  Services,  Inc.  (Entergy  Services) 
filed  a  letter  notifying  the  Commission 
of  its  resignation  and  withdrawal  from 
membership  in  the  Interregional 
Transmission  Coordination  Fonmi 
(ITCF)  on  April  7.  1994.  Entergy 
Services  requests  that  the  Commission 
make  this  resignation  and  withdrawal 
from  membership  effective  on  April  7, 
1994.  Entergy  Services  states  that  it  has 
served  a  copy  of  this  filing  on  the 
Administrator  of  the  ITCF. 

Comment  date:  May  5,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  New  England  Power  Co. 

[Docket  No.  ER94-11 55-000] 

Take  notice  that  New  England  Power 
Company  (NEP).  on  April  14.  1994. 
tendered  for  filing  a  preliminary 
agreement  and  certificate  of  concurrence 
with  Nantucket  Electric  Company  and 
seeks  an  effective  date  of  sixty  days 
from  this  filing. 

Comment  date:  May  5.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  peuly 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  94-10344  Filed  4-29-94;  8:45  am] 

BILUNO  COOE  6717-01-P 

[Docket  No.  EG94-25-000,  et  al.] 

TIFD  Vlll-B  Inc.,  et  al.  Electric  Rate  and 
Corporate  Regulation  Filings 

April  20,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

l.-nFDVIIIBInc. 

[Docket  No.  EG94-25-000] 

Take  notice  that  on  April  13.  1994. 
pursuant  to  §  365.7  of  the  Commission's 
regulations.  18  CFR  365.7.  TIFD  VIII-B 
Inc.  filed  notification  that  it  surrenders 
its  status  as  an  exempt  wholesale 
generator  under  section  32(a)(1)  of  the 
Public  Utihty  Holding  Company  Act  of 
1935.  as  amended. 

2.  CMS  Generation  S.A. 

[Docket  No.  EG94-51-0001 

On  April  15, 1994,  CMS  Generation 
S.A.,  Av.  Roque  Saenz  Peiia  1116.  piso 
9  (1035).  Buenos  Aires.  Argentina,  c/o 
Los  Nihuiles  S.A.,  filed  with  tlie  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

CMS  Generation  S.A.  is  a  subsidiary 
of  CMS  Enterprises  Company,  which  is 
a  wholly-owned  subsidiary  of  CMS 
Energy  Corporation.  Through  affiliates, 
CMS  Generation  S.A.  will  participate  in 
a  bid  to  hold  and  operate  three 
hydroelectric  generating  facilities  with  a 
combined  capacity  of  265.2  MW  on  the 
Atuel  River,  350  kilometers  south  of  the 
City  of  Mendoza  in  Argentina. 

Comment  date:  May  9,  1994.  in 
accordance  with  Standard  Paragrapti  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideratior 
of  comments  to  those  that  concern  the 
adequancy  or  accuracy  of  the 
application.  All  such  motions  and 
comments  must  be  served  on  the 
applicant. 

3.  Consolidated  Edison  Company 

[Docket  No.  ER93-349-000] 

Take  notice  that  on  April  14,  1994, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  revised  proposed  supplements  to 
its  Rate  Schedules  FERC  No.  96  and 
FERC  No.  92. 

The  revised  proposed  Supplement 
No.  2  to  Supplement  No.  6  to  Rate 


11! 
N 

S' 

el 


Si  ;  ledulc  FERC  iNo.  96  increases  the 
re  t  es  and  charges  for  electric  deUvery 
s«  1  vice  himisbed  to  public  customers  of 
New  York  Power  Authoritv  (NYPA) 
$1,952,000  annually  based  on  the  12- 
re  nth  period  ending  March  31,  1995. 
'he  revised  proposed  Supplement 
: .  2  to  Supplement  No.  5  tc  Rate 
:  ledule  FERC  No.  96,  applicable  to 
I  i:tric  deliver/  service  to  NYPA's  non- 
ic.  economic  development 
cii  ;tomers,  and  the  revi.sed  proposed 
Su  aplement  No.  2  to  Supplement  No.  3 
pate  Schedule  FERC  No.  92, 

icable  to  electric  deliver}'  serv  ice  to 
iKmercial  and  industrial  economic 
If  veiopmeut  customers  of  the  County  of 

t  stchester  Public  Service  Agency 
{qcpWPUSA}  and  the  New  York  Citv 
.lie  Utility  Service  (NYCPUS). 
rease  the  rates  and  charges  for  the 
ice  by  S668.000  annually  based  on 
12-mcnth  period  ending  March  31. 
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'  "hese  supplements  would  supersede 
pi  exposed  Supplements  No.  2  to 
Sipplement  No.  5  and  Supplement  No. 
2  I »  Supplement  No.  6  to  Rate  Schedule 
Fl!  ?C  No.  96  and  proposed  Supplement 
No  2  to  Supplemc-rit  No.  3  to  Rate 
Sf  hedule  FERC  No.  92  which  Con 
E(   son  tendered  to  the  Commissiou  on 

iLiary  31,  1994.  These  supplements 
k;  ve  never  been  made  effective  and 
shi  uld  be  deemed  superst>ded  upon 
gr  I  It  of  the  relief  requested  in  the 
present  filing. 

Ion  Edison  seeks  permission  to  make 
rate  increases  to  N^  PA,  COVVPUSA 


nc  NYCPUS  effi-ctive  as  of  April  1, 


9H4. 

copy  of  tills  filing  has  been  served 
onl  NYPA,  COVVF'JSA.  NYCPUS,  and 
the  New  York  Public  Ser\ice 
itunission. 

'.omr.wnt  date:  May  4,  1994,  in 
ac  -  jfdance  with  Standard  Paragraph  E 
at    le  end  of  this  notice. 

c  nron  Power  Marketing,  Inc. 

iDijiiket  No.  ER94-24-(t03! 

lake  notice  that  on  March  31,  1994. 
Enrinn  Power  Marketing,  Inc.  tendered 
fui  h'ing  an  imendment  in  the  above- 
refi^renced  docket. 

ijpmnient  date:  May  2.  1994,  in 
acct)rdance  with  Standard  Paragraph  E 
at   be  end  of  this  notice. 

5.  Kentucky  Power  Co, ' 

I  Docket  No.  ER94-61-O00i 

Take  notice  that  on  April  15,  1994, 
Kentucky  Power  Company  (Kentucky 
Povver)  filed,  as  an  amendment  to  the 
filing  made  in  this  Docket  on  October 
28. 1993,  a  proposed  amendment  to 
propostni  tariff  MRS-D.  The  amendment 
was  submitted  in  compliance  with  a 


Staff  request  for  additional  information. 
Kentucky  Power  requests  an  effective 
date  of  January  1,  1994. 

K.3ntucky  Power  states  that  a  copy  of 
its  filing  was  served  upon  the  City  of 
Olive  Hill,  Kentucky  and  the  Kentucky 
Public  Service  Commission. 

Commer.t  date-  May  4,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Kentucky  Power  Co. 

[Docket  No.  ER94-1 21-0001 

Take  notice  that  on  April  15.  1994, 
Kentucky  Power  Company  (Kentucky 
Power)  filed,  an  amendment  to  the  filing 
made  in  this  Docket  on  October  28, 
1993,  a  proposed  amendment  to 
proposed  tariff  MRS-T.  The  amendment 
was  submitted  in  compliance  with  a 
Staff  request  for  additional  information. 
Kentucky  Power  requests  an  effective 
date  of  January  1,  1994. 

Kentuck}  Power  states  that  a  ccpy  of 
its  filing  Was  served  upon  the  City  of 
Vanceburg,  Kentucky  and  the  Kentucky 
Public  Service  Commission. 

Comment  ante:  May  4,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Midwest  Power  Systems  Inc. 

(Docket  .No.  LR<)4-28&-000| 

Tfike  noticn  ;hat  en  April  11,  1904. 
Midivest  Povver  Systems  inc.  (MPSI) 
tendered  for  filing  Amendment  No.  2  to 
the  filing  of  a  Peaking  Capacity  Sales 
Agreement  (.Agreement)  dated  June  6. 
1991,  between  Corn  Beit  Power 
Cooperative  (Corn  Belt)  and  Iowa  Public 
Service  Company,  n/k/a  MPSI.  This 
Agreement's  principle  purpose  is  to 
establish  terms  for  NIPSI  to  purchase 
capacity  and  energy  from  Corn  Belt  from 
June  1,  1994,  through  September  30, 
2000.  Paragrnph  12  of  the  Agreement 
allows  for  MPSI  to  sell  capacity  and 
energy  to  Com  Belt,  at  Com  Belt's  sole 
option,  in  the  months  of  October  and 
November  of  each  respective  year. 

Amendment  No.  2  contains  additional 
support  data  and  information. 

MPSI  requests  a  waiver  of  the 
Commission's  rr-gulations  so  that  the 
Peaking  Capacity  Sales  Agreement  be 
approved  effective  June  1, 1994. 

MPSI  states  that  copies  of  this  fihng 
were  served  on  Corn  Beit  and  the  Iowa 
Utilities  Board. 

Comment  date:  May  4,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  The  Montana  Power  Co. 

(Docket  No.  ER94-579-OO0i 

Take  notice  that  on  April  15,  1994, 
The  Montana  Power  Company 
(Montana)  tendered  for  filing  with  the 


Federal  Energy  Regulatory  Commission 
a  second  amendment  to  its  original 
filing  in  this  Docket. 

A  copy  of  the  filing  was  served  upon 
Bonneville  Power  Administration  and 
Western  Area  Power  .Administration. 

Comment  date:  May  4.  1994,  in 
accordance  with  Standard  Paragr-iph  E 
at  the  end  of  this  notice. 

9.  Portland  General  Electric 

[D<.^  ket  No  i:j?94-9aO-O0Oj 

Take  notice  that  en  M>irch  21,  1994. 
Portland  General  Electric  Companv 
tendered  for  fifing  a  Notice  of 
Withdrawal  in  the  above-referenced 
docket. 

Comment  date:  May  4.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  ^'l  this  notice. 

1 0.  New  England  Power  Co. 

I  Docket  No  ER94-989-000) 

Take  notice  thai  on  .April  14,  1994, 
New  England  Power  Company  (.NEP) 
tendered  for  filing  an  amendment  to  its 
fili.ig  in  ihe  captioned  docket.  NEP 
states  that  this  amendnsent  (i)  provides 
reduced  ccst-of-servico  members 
applicable  to  certain  of  the  contiacts  in 
the  instant  fiiing,  and  (u)  clarifies 
critain  matters  contained  in  the  fiiing. 

Comment  date:  May  4,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  cud  of  this  notice. 

11.  Southwestern  Electric  Power  Co. 

[Docket  No.  ER94-1100-f<0G| 

Take  notice  that  on  March  29.  1994. 
Southwestern  Electric  Power  Company 
(SWEPCO)  tendered  for  filing  a  letter 
stating  the  estimated  return  en  common 
equity  used  to  calculate  formula  rates 
for  the  1994  contract  year  to  Northeast 
Texas  Electric  CoopsTalivo. 

12.  FacifiCurp 

[Dc^cket  No.  ER94-1 134-000) 

Take  notice  that  on  April  5.  1994. 
PacifiCorp  tendered  for  filing  a  Le'ter 
Agreement  dated  Febraary  16,  1994 
between  PacifiCorp  and  Idaho  Power 
Company. 

The  Letter  Agreement  provides  for  the 
installation  and  cost  sharing  of  a  new 
230/34  5  Kv  transformer  at  the  Jim 
Bridger  Project  Substation. 

PacifiCorp  requests,  that  a  waiver  of 
prior  notice  be  granted  and  that  an 
effective  date  of  February  16, 1994  be 
assigned  to  the  Agreement. 

Copies  of  this  filing  were  supplied  to 
Idaho  Power  Company,  the  Idaho  Public 
Utilities  Commission  and  the  Public 
Utility  Commission  of  Oregon. 

Comm.ent  date:  May  4,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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13.  Arizona  Public  Service  Co. 

IDocket  No.  ER94-1 137-000] 

Take  notice  that  on  April  5,  1994, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  the  proposed 
Capacity  Sale  Agreement  between 
Citizens  Utilities  Company  (Citizens) 
and  APS. 

The  agreement  proposes  that  APS  will 
make  available  to  Citizens,  when  pre- 
.  scheduled  by  Citizens,  up  to  45  M\V  of 
firm  power  and  energy  commencing  on 
June  1,  1994  and  ending  May  31  1996. 
The  rate  for  sales  under  the  agreement 
contains  a  Demand  Charge  component 
and  an  Energy  Charge  component. 

A  copy  of  tnis  filing  has  been  served 
on  Citizens  and  the  Arizona 
Commission. 

Comment  date:  May  4,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Florida  Power  &  Light  Co. 

(Docket  No.  ER94-1 15 1-000] 

Take  notice  that  Florida  Power  & 
Light  Company  (FPL)  on  April  12, 1994, 
tendered  for  filing  amendments  to  five 
Exhibits  A  to  the  Aggregate  Billing 
Partial  Requirements  Ser\'ice  Agreement 
Between  Florida  Power  &  Light 
Company  and  Seminole  Electric 
Cooperative,  Inc.  FPL  requests  that  they 
be  made  effective  as  of  June  13,  1994. 

Comment  date:  May  4,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Southwestern  Electric  Power  Co. 

[Docket  No.  ER94-1 152-000] 

Take  notice  that  on  April  13,  1994, 
Southwestern  Electric  Power  Company 
(SWEPCO)  tendered  for  filing  a  letter 
agreement  between  SVVPECO  and 
Arkansas  Electric  Cooperative 
Corporation  (AECC)  which  extends  for 
an  additional  three  years,  through  June 
30,  1996,  the  rates  in  effect  from  July  1, 
1990  through  June  30, 1993,  for 
SWEPCO  transmission  service  to  AECC. 

SWEPCO  seeks  an  effective  date  of 
July  1, 1993  and,  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  the  filing  were 
served  on  AECC  and  the  Arkansas 
Public  Service  Commission.  Copies  of 
the  filing  are  also  available  for 
inspection  at  SWEPCO's  offices  in 
Shreveport,  Louisiana. 

Comment  date:  May  4, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  ^ 

16.  Central  Maine  Power  Co. 

IDocket  No.  ER94-1 153-000] 

Take  notice  that  on  April  14,  1994. 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  a  Transmission 


Ser\'ice  Agreement  between  CMP  and 
Maine  Public  Service  Company,  Inc., 
dated  as  of  April  18,  1994  (Agreement), 
and  Addendum  to  Transmission  Service 
Agreement  dated  the  same  date.  C>.1P 
will  provide  MPS  with  non-firm 
transmission  service  over  the  CMP 
transmission  system  for  the  purpose  of 
transmitting  Maine  Yankee  non-firm 
energy  in  accordance  with  the  terms  of 
the  Agreement  and  Addendum. 

Comment  date:  May  4,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

17.  West  Texas  Utilities  Co. 

IDocket  No.  ER94-1 154-000] 

Take  notice  that  on  April  14,  1994, 
West  Texas  Utilities  Company  (WTU) 
tendered  for  filing  an  Off-Peak  Rider  to 
Rate  Schedule  TR-1  and  a  form  of 
Supplement  to  Exhibit  A  for  the  TR-1 
Service  Specification  Sheet.  WTU  states 
that  a  copy  of  the  filing  has  been  served 
on  each  of  WTU's  TR-1  customers  and 
the  Public  Utility  Commission  of  Texas. 

Comment  date:  May  4,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tliis  notice. 

18.  New  England  Power  Co. 

[Docket  No.  ER94-1 157-000] 

Take  notice  that  New  England  Power 
Company  (NEP)  on  April  15,  1994, 
tendered  for  filing  an  Executed  Service 
Agreement  and  Certificate  of 
Concurrence  for  the  Vermont  Public 
Power  Supply  Authority  customers 
under  NEP's  Electric  Service  Tariff, 
Original  Volume  No.  5. 

Comment  date:  May  4,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Alabama  Power  Co. 

IDocket  No.  ER94-1 158-000] 

Take  notice  that  on  April  15.  1994, 
Alabama  Power  Company  filed  a  letter 
agreement  dated  April  6,  1994,  revising 
the  Contract  executed  by  the  United 
States  of  America,  Department  of 
Energy,  acting  by  and  through  the 
Southeastern  Power  Administration  and 
Alabama  Power  Company.  The  letter 
agreement  extends  the  term  of  the 
existing  Contract  for  six  months  to  allow 
the  parties  to  continue  negotiations  of  a 
new  arrangement. 

Comment  date:  May  4,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  The  Washington  Water  Power  Co. 

IDocket  No.  ER94-1 159-000] 

Take  notice  that  on  April  15,  1994, 
The  Washington  Water  Power  Company 
(WWP),  tendered  for  fifing  with  the 
Federal  Regulatory  Commission 


pursuant  to  18  CFR  Part  35  an 
Agreement  for  Purchase  and  Sale  of 
Summer  Capacity  and  Energy  and  the 
Seasonal  Exchange  of  Capacity  and 
Energy  (Agreement)  between  the 
Washington  Water  Power  Company  and 
PacifiCorp. 

Comm'^fnt  date:  May  4, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Northeast  Utilities  Service 

IDocket  No.  ER94-1 160-000] 

Take  notice  that  on  April  15,  1994, 
Northeast  Utilities  Service  Company 
(NUSCO)  tendered  for  fifing,  on  behalf 
of  The  Connecticut  Light  and  Power 
Company  and  Western  Massachusetts 
Electric  Company,  a  Bulk  Power  Supply 
Service  Agreement  (Agreement)  to 
provide  requirements  service  to  Town  of 
Madison  Department  of  Electric  Works 
(Madison)  and  a  Service  Agreement 
between  NUSCO  and  the  NU  System 
Companies  for  service  under  NUSCO's 
Long-Term  Firm  Transmission  Service 
No.  1. 

NUSCO  requests  that  the  rate 
schedule  become  effective  on  September 
1,  1994.  NUSCO  states  that  copies  of  the 
rate  schedule  have  been  mailed  or 
delivered  to  the  parties  to  the 
Agreement  and  the  affected  state  utility 
commissions. 

Comment  date:  May  4, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  LG&E-Westmoreland  Southampton 

IDocket  Nos.  QF88-84-005  and  EL94-45- 
000) 

On  April  15.  1994,  LG&E- 
Westmoreland  Southampton 
(.Applicant)  tendered  for  filing  the 
second  supplement  to  its  filing  in  this 
docket.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  supplement  provides  further 
additional  information  pertaining  to  the 
technical  data  and  the  operating 
procedure  of  the  facility. 

Comment  date:  May  11,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Old  Dominion  Electric  Cooperative 

IDocket  No.  TX94-5-0001  j 

On  April  15,  1995,  Old  Dominion 
Electric  Cooperative,  Inc.  (Old 
Dominion)  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
requesting  that  the  Commission  order 
Delmarva  Power  &  Light  Company  to 
provide  transmission  services  pursuant 
to  Section  211  of  the  Federal  Power  Act. 

Old  Dominion  seeks  a  Commission 
order  directing  Delmarva  to  provide 
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transmission  service  for  150  megawatts 
of  power  purchased  by  Old  Dominion 
from  Public  Service  Electric  &  Gas 
Company  starting  on  Januarj- 1,  1995 
and  extending  at  least  ten  years  through 
December  31,  2004.  The  service  that  Old 
Dominion  requests  the  Commission  to 
order  is  that  of  firm,  network 
transmission  service,  equivalent  to  the 
transmission  service  provided  by 
Delmarva  Power  &  Light  Company  to  its 
other  native  load  customers.  The  service 
soj  requested  would  require  Delmarva  to 
transmit  the  power  delivered  to  it  by 
Public  Service  Gas  &  Electric  Company 
toiOld  Dominion  without  assessing 
multiple  charges  for  each  receipt/billing 
point  combination. 

Comment  date:  May  11,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  ^e  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
825  North  Capitol  Street,  NE, 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taJcien,  but  will  not  serve  to  make 
prdtestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
myst  file  a  motion  to  intenene.  Copies 
of  ihis  filing  are  on  file  with  the 
Cotimission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-10345  Filed  4-29-94;  8:45  am) 
BILUNQ  CODE  S717-01-P 


LUN 


[Project  No.  2347-001  Wisconsin! 

Wisconsin  Power  &  Light  Co.; 
Availability  of  Draft  Environmental 
Assessment 

Aprjil  25, 1994. 

In  accordance  with  the  National 
Environmental  Poficy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  subsequent  license  for 
the  existing  Janesville  Central 
Hydroelectric  Project,  located  on  the 
Rock  River,  in  the  city  of  Janesville,  in 
Rock  County,  Wisconsin,  and  has 


prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  project.  In  the 
DEA,  the  Commission's  staff  has 
analyzed  the  existing  and  potential 
future  environmental  impacts  of  the 
project  and  has  concluded  that  approval 
of  the  project,  with  appropriate 
enviroiunental  protective  and 
enhancement  measures,  would  not 
constitute  a  major  federal  action  that 
would  significantly  affect  quality  of  the 
human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE  , 
Washington,  DC  20426. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426  For  further 
information,  contact  Michael  Strzelecki, 
Envirormiental  Coordinator,  at  (202) 
219-2827. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-10346  Filed  4-29-94;  8:45  am) 

BILLINO  CODE  6717-01-M 


[Project  Nos.  2496-006,  et  al.J 

Hydroelectric  Applications  (Eugene 
Water  and  Electric  Board,  et  al.); 
Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2496-006. 

c.  Date  filed:  December  26.  1991. 

d.  Applicant:  Eugene  Water  and 
Electric  Board. 

e.  Name  of  Project:  Leaburg- 
Waltervilie  Hydroelectric  Project. 

/.  Location:  On  the  McKenzie  River  in 
Lane  County,  near  Eugene,  Oregon. 

g.  Filed  Pursuant  to:  Federal  Power 
Actl6USC791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Randy  L. 
Berggren,  General  Manager,  Eugene 
Water  &  Electric  Board,  500  East  4th 
Avenue.  P.  O.  Box  10148.  Eugene, 
Oregon  97440,  (503)  484-2411. 

/.  FERC  Contact:  Mr.  Surender  M. 
Yepuri,  P.E.  (202)  219-2847. 

/.  Deadline  Date:  Sixty  days  from  the 
issuance  date  of  this  notice. 

k.  Status  of  Environmental  Analysis: 
This  apphcaUon  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
standard  paragraph  D9. 

I.  Description  of  Project:  The  project 
as  proposed  for  licensing  combines  two 


separately  licensed  developments  into 
one  hcensed  facility. 

TA)  Leaburg  Development 

This  development  as  proposed  for 
licensing  consists  of:  (1)  The  22-foot- 
high,  400-foot-long  concrete  diversion 
dam  impounding  the  68-acre  reservoir 
at  elevation  743.5  msl;  (2)  the  fishways; 

(3)  the  15-foot-deep,  5-mile-long  canal; 

(4)  the  forebay  with  two  260-foot-long. 
12- foot-diameter  concrete  penstocks;  (5) 
the  concrete  powerhouse  containing  two 
7.5-MVV  turbine-generator  units;  (6)  the 
1.100  foot-long  taifrace;  and  (7)  other 
appurtenant  structures.  The  average 
armual  generation  is  97.3  Gwh. 

(B)  Walterville  Development 

This  development  as  proposed  fur 
licensing  consists  of:  (1)  The  15-foot- 
deep,  4-mile-long  canal;  (2)  the  pumped 
storage  pond;  (3)  the  forebay  with  a  100- 
foot-long,  16.5-foot-square  concrete 
penstock;  (4)  the  structural  steel 
powerhouse  containing  a  8-M\V 
turbine-generator  unit;  (5)  the  2-nii!e- 
long  tailrace;  and  (6)  other  appurtenant 
structures.  The  average  annual 
generation  is  66.6  Gwh. 

The  Leaburg-Walterville  project  also 
includes  the  two  14.2-mile-long,  69-Kv 
transmission  lines. 

m.  This  notice  also  consists  of  the 
following  standard  paragraph:  D9. 

n.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  N.E.,  Room 
3104,  Washington,  DC.  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  applicant's  office 
(see  item  (h)  above). 

2a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  9401-028. 

c.  Date  filed:  April  4.  1994. 

d.  Applicant:  Halecrest  Company  and 
Mt.  Hope  Waterpower  Project  L.P. 

e.  Name  of  Project:  Mount  Hope 
Pumped  Storage. 

/.  Location:  On  Mount  Hope  Lake. 
.Morris  County.  New  Jersey. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  contact:  Mr.  Frank 
Fisher,  Project  Manager,  Mt.  Hope 
Hydro,  Inc.,  627  Mt.  Hope  Road, 
Wharton.  NJ  07885.  (201)  361-1072; 
Amy  S.  Koch,  LeBoeuf,  Lamb,  Greene  & 
MacRae,  1875  Connecticut  Avenue, 
N.W.,  Suite  1200,  Washington.  DC 
20009,  (202)  986-8031. 

/.  FERC  contact:  Etta  Foster  (202)  219- 
2679. 

j.  Comment  Date:  June  6, 1994. 
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Jc.  Description  of  Proposed  Action: 
Halecrest  Company  seeks  Conunission 
approval  to  transfer  its  license  for  the 
Mt.  Hope  Pump  Storage  Project  to  the 
Mt.  Hope  Waterpower  Project  L.P..  in 
order  to  obtain  outside  financing  for 
project  construction. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

3a.  Type  of  Application:  Surrender  of 
Exemption  (5MW  or  Less). 

b.  Project  No.:  10014-003. 

c.  Date  filed:  April  6.  1994. 

d.  Applicant:  Fredrick  F.  Bumell  and 
William  A.  Worf. 

e.  Name  of  Project:  Sharrott  Creek 
Hydroelectric. 

/.  Location:  On  Sharrott  Creek  within 
the  Bitterroot  National  Forest,  Ravalli 
County,  Montana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r) 

h.  Applicant  contact:  Fredrick  F. 
Burnell,  641  Timber  Trail,  Stevensville, 
NfT  59870,  (406)  777-3670. 

/.  FERC  contact:  Etta  Foster,  (202) 
219-2679. 

/.  Comment  Date:  June  3,  1994. 

k.  Description  of  Proposed  Action: 
The  exemptee  is  requesting  surrender  of 
its  exemption  because  the  project  is  not 
economically  feasible. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl 
and  D2. 

4a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  11120-000. 

c.  Date  filed:  March  4, 1994. 

d.  Applicant:  Cameron  Gas  &  Electric 
Company. 

p.  Name  of  Project:  Middleviile 
Hydroelectric  Dam  Project. 

/.  Location:  On  the  Thomapple  River. 
Thornapple  Township,  Barry  County, 
Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Jan  Marie 
Evans,  Cameron  Gas  &  Electric   - 
Company.  4572  Sequoia,  Okemos,  MI 
48864. (517)  351-5400. 

J.  FERC  Contact:  Mary  C.  Golato  (202) 
219-2804. 

/.  Comment  Date:  60  days  from  the 
date  of  issuance  of  notice. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of  the 
following  facilities;  (1)  An  existing 
concrete,  gravity  dam  12  feet  high  and 
80  feet  long;  (2)  an  existing  reservoir 
with  a  storage  capacity  of  approximately 
30  acres  and  a  normal  maximum  surface 
elevation  of  708.5  feet  mean  sea  level; 
(3)  an  existing  penstock  approximately 
25  feet  by  25  feet.  (4)  an  existing 
powerhouse  with  one  generating  unit 


having  a  capacity  of  350  kilowatts;  (5) 
an  existing  transmission  line 
approximately  100  feet  long;  and  (6) 
appurtenant  faciUties.  The  owner  of  the 
dam  is  Middleviile  Power  Company. 
The  applicant  estimates  that  the  average 
annual  generation  would  be  1.400,000 
kilowatlhours.  and  the  estimated  cost  of 
the  project  is  $88,000. 

1.  With  this  notice,  we  are  initialing 
consultation  with  the  Michigan  State 
Historic  Preser\'ation  Officer  (SHPO),  as 
required  by  section  106,  National 
Historic  Preservation  Act,  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation,  36  CFR  800.4. 

m.  Pursuant  to  §  4.32(b)(7)  of  18  CFR 
of  the  Commission's  regulations,  if  any 
resource  agency.  Indian  Tribe,  or  person 
believes  that  an  additional  scientific 
study  should  be  conducted  in  order  to 
form  an  adequate  factual  basis  for  a 
complete  analysis  of  the  application  on 
its  merit,  the  resource  agency.  Indian 
Tribe,  or  person  must  file  a  request  for 
a  study  with  the  Commission  not  later 
than  60  days  from  the  issuance  date  of 
this  notice  and  serve  a  copy  of  the 
request  on  the  applicant. 

5a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  11402-000. 

c.  Date  Filed:  April  2,  1993. 

d.  Applicant:  City  of  Crystal  Falls. 

e.  Name  of  Project:  Qystal  Falls. 

/.  Location:  On  the  Paint  River,  in  the 
City  of  Crystal  Falls,  Iron  County, 
Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  W.E.  Hagglund, 
401  Superior  Ave.,  Cr>'stal  Falls,  MI 
49920.(906)875-3212. 

/.  FERC  Contact:  Charles  T.  Raabe 
(tag)  (202)  218-2811. 

j.  Deadline  Date:  See  paragraph  DIO. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  DlO. 

1.  Description  of  Project:  The  existing 
operating  project  would  consist  of:  (1)  A 
270-foot-long,  16-foot-high  concrete 
gravity  dam  having  a  spillway  section 
topped  with  four  radial  steel  gates;  (2) 
a  reservoir  having  a  surface  area  of  100 
acres  and  a  storage  capacity  of  590  acre- 
feet  at  surface  elevation  1333.69  feet 
NGVD;  (3)  a  77-foot-long  integral 
powerhouse  having  three  turbine/ 
generator  units  with  a  total  installed 
capacity  of  1.000-kVV;  (4)  a  75-foot-long, 
77-foot-wide  tailrace;  and  (5) 
appurtenant  facilities.  The  project  is 
owned  by  the  Applicant.  Project  power 
would  be  used  by  the  Applicant  within 
its  municipal  facilities. 


m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DIO. 

n.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NT.,  room 
3104,  Washington.  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  City  of  Cr>'stal  Falls, 
401  Superior  Ave..  Crystal  Falls. 
Michigan  49920.  (906)  875-3212. 

o.  Scoping  Process:  In  gathering 
background  information  for  preparation 
of  the  environmental  document  for  the 
issuance  of  a  Federal  hydropower 
license,  staff  of  the  Federal  Energy 
Regulatory  Commission,  is  using  a 
scoping  process  to  identify  significant 
environmental  issues  related  to  the 
constructing  and  operation  or  the 
continued  operation  of  hydropower 
projects.  The  staff  will  review  all  issues 
deserv  ing  of  study  and  also 
deemphasize  insignificant  issues, 
narrowing  the  scope  of  the 
environmental  assessment  as  well.  If 
preliminary  analysis  indicates  that  any 
issues  presented  in  the  scoping  process 
would  have  little  potential  for  causing 
significant  impacts,  the  issue  or  issues 
will  be  identified  and  the  reason  for  not 
providing  a  more  detailed  analysis  will 
be  given. 

p.  Request  for  Scoping  Comments: 
Federal,  state,  and  local  resource 
agencies;  licensees,  applicants  and 
developers;  Indian  tribes:  other 
interested  groups  and  individuals,  are 
requested  to  forward  to  the  Commission, 
any  information  that  they  believe  will 
assist  the  Commission  staff  in 
conducting  an  accurate  and  thorough 
analysis  of  the  site-specific  and 
cumulative  environmental  effects  of  the 
proposed  licensing  activities  of  the 
project(s).  Therefore  you  are  requested 
to  provide  information  related  to  the 
following  items: 

•  Information,  data,  maps  or 
professional  opinion  that  may 
contribute  to  defining  the  geographical 
and  temporal  scope  of  the  analysis  and 
identifying  significant  environmental 
issues. 

•  Identification  of  and  information 
from  any  other  EIS  or  similar  study 
(previous,  on-going,  or  planned) 
relevant  to  the  proposed  licensing 
activities  in  the  subject  river  basin. 

'     •  Existing  information  and  any  data 
that  would  aid  in  describing  the  past 
and  present  effects  of  the  project(s)  and 
other  developmental  activities  on  the 
physical/chemical,  biological,  and 
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5  3cineconci-n;r:  environments.  For 
i  sample,  fish  stocking/managpr^vnt 
:  istories  in  the  cubjecl  river  historic 
/^ater  quality  thu  quality,  and  w«t!dnd 
:abitat  less  or  proposals  to  develop  land 
lid  water  resources  within  the  bi«^in. 

•  Idcntificclion  of  any  federal,  sla'e  or 
'  )cal  rf^scurcG  plans  and  future  project 
:ropo6als  that  e.ncompajs  ih»r  subject 

-  ver  or  basin.  For  example,  proposals  to 
;  jnsL'iict  cr  operate  waler  treatment 
'.  icilities,  recreation  areas,  or  inipieinent 
'  shery  management  programs. 

•  Dccumentation  that  would  support 
I  conclusion  that  a  project(b)  does  not 

I :  )ntribute,  or  does  contribute  to  adverse 
i  L  id  beneficial  c\:mulat:ve  effects  on 
1 1  isources  and  therefore  should  be 
I  ixcluded  from  further  study  or  excluded 

ijom  further  consideration  of 
cumulative  impacts  within  the  river 

iftsin.  Documentation  should  include. 

mt  not  be  lim.ited  to:  how  the  project(s) 
:  Interact  with  other  projects  within  the 
1  iver  basin  or  other  developmental 
iictivities;  results  from  studies;  resource 
i  r  anagement  policies;  and,  reports  from 

Ederal,  state,  and  local  agencies. 

Comm.ents  concerning  the  scope  of 
1  :  e  environmental  document  should  be 
1  i  ed  by  the  deadline  date. 

6a.  Type  of  Application:  Minor 
I ,  cense. 

b.  Project  No.:  11466-000. 

c.  Date  filed:  March  29,  1994. 

d.  Applicant:  Mansfield  Hydro 
( I  )rporation. 

e.  Name  of  Project:  Mansfield  Hollow 
)^  ater  Power  Project. 

/.  Location:  On  the  Natchaug  River,  in 
t :  e  Town  of  Williamatic,  Tolland  and 
\/indham  Counties.  Connecticut. 
1  g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Richard  D.  Ely. 
President.  Mansfield  Hollow 
Corporation.  P.O.  Box  672,  Mansfield 
Center.  CT  06250,  (203)  487-1395. 

J.  FERC  Contact:  Mary  C.  Golato  (202) 
219-2804. 

/.  Comment  Date:  60  days  from  the 
date  of  issuance  of  notice. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  an 
existing  dam  owned  by  the  Department 
of  the  Army.  Corps  of  Engineers,  and 
vtfould  consist  of;  (1)  A  new  powerhouse 
containing  four  turbine-generator  units 
at  a  total  installed  generating  capacity  of 
1.15  megawatts;  (2)  a  proposed  23- 
kjlovolt  transmission  line;  and  (3) 
appurtenant  facilities.  The  applicant 
estimates  that  the  total  average  annual 
generation  would  be  3.600 
megawatthours. 

1.  With  this  notice,  we  are  initiating 
consultation  wath  the  Connecticut  State 
Historic  Preservation  Officer  (SHPO),  as 


required  by  section  106,  National 
Historic  Preservation  Act.  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation,  36  CFR  S00.4. 

m.  Pursuant  to  §  4.32(b)(7)  of  18  CFR 
of  the  Commission's  regulations,  if  any 
resource  agency,  Indian  Tribe,  or  person 
believes  that  an  additional  scientific 
study  should  be  conducted  in  order  to 
form  an  adequate  factual  basis  for  a 
complete  analysis  of  the  application  on 
its  merit,  the  resource  agency,  Indian 
Tribe,  or  person  must  file  a  request  for 
a  study  with  the  Commission  not  later 
than  60  days  from  the  filing  date  and 
serve  a  copy  of  the  request  on  the 
applicant. 

7a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  3074-005. 

c.  Date  Filed:  September  30,  1993. 

d.  Applicant:  City  of  Spokane. 
Washington. 

e.  Name  of  Project:  Upriver  Project. 
/.  Location:  On  the  Spokane  River  in 

Spokane  County.  Washington. 

g.  F;7ed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  lr\:ng  B. 
Reed.  Manager.  Engineering  Services, 
City  of  Spokane.  Washington,  Skywalk 
Level-Municipal  Building,  Spokane, 
WA  99201-3334,  (509)  456-4370. 

i.  FERC  Contact:  Paul  Shannon,  (202) 
219-2866. 

/.  Comment  Date:  )une  13.  1994. 

k.  Description  of  Amendment:  The 
City  of  Spokane  requests  authorization 
to  increase  the  normal  water  surface 
elevation  of  the  Upriver  Project's 
upstream  reservoir  by  1.5  feet,  from  the 
present  elevation  of  1927  feet  to  1928.5 
feet  (City  Datum).  The  city  would 
accomplish  this  by  e.xtending  the 
project's  tainter  gates  by  1.5  feet.  The 
change  in  reservoir  elevation  will 
increase  the  project's  annual  generation 
by  4.23  million  kWh.  The  licensee  states 
that  the  additional  generation  is 
necessary  due  to  increased  power 
consumption  for  water  pumpage  and 
other  municipal  uses. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

8a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  5906-€05. 

c.  Date  Filed:  April  1. 1994. 

d.  Applicant:  North  Canal 
Waterworks. 

e.  Name  of  Project:  North  Canal 
Waterworks. 

/.  Location:  North  Canal,  downstream 
of  Essex  Dam.  on  the  Merrimack  River, 
in  Essex  County.  Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825  (r). 


h.  Applicant  Contrr.cts:  Mr.  Melvin  G. 
Lezberg,  6  Broadway,  Lawrence,  M.^ 
01340,  (508)  087-2312.;  Stephen  E. 
Champaf;i.p.  Esquire,  Curtis  Tha.\ter 
Stevens  Broder  &  Micolcau,  Box  7320, 
One  Canal  Plaza.  Portland,  ME  C41 12, 
(207) 775-2361. 

/.  FERC  Contact:  Mr.  Mark  R.  Hooper. 
(202) 219-2680. 

/.  Ccmn^ent  Date:  June  6,  1994. 

k.  Description  of  Project:  The  lie  t.nsee 
states  that  the  project  is  no  longer 
economiciliy  viable  to  operate. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

9a.  Type  of  Application:  Minor 
License. 
b.  Project  No.:  P-1 1472-000. 
cDate  Filed:  April  8,  1994. 

d.  Applicant:  Consolidated  Hydio 
.Maine,  Inc. 

e.  Name  of  Project:  Bumham  Hydro 
Project. 

/.  Location:  On  the  Sebasticook  River 
in  Somerset  and  Waldo  Counties,  near 
Bumham,  Maine. 

g.  Filed  Pursuant  to:  Federal  Pow  er 
Act  16  U.S.C.  791  (aj-825(r) 

h.  Applicant  Contact:  Mr.  Wayne  E. 
Nelson,  Consolidated  Hydro  Maine. 
Inc.,  c/o  Consolidated  Hydro.  Inc.,  RR 
»2,  Box  690H,  Industrial  Avenue, 
Sanford,  MA  04073.  (207)  490-1930. 
i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809. 

;.  Comment  Date:  60  days  from  the 
filing  date  in  paragraph  C.  (June  7. 
1994). 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  dam  and  intake  structure; 
(2)  an  existing  304-acre  reservoir;  (3)  a 
powerhouse  containing  four  generating 
units  for  a  total  installed  capacity  of 
1.430  Kw;  (4)  a  substation  and  34.5-Kv 
transmission  line;  and  (5)  appurtenant 
facilities.  The  applicant  estimates  that 
the  total  average  annual  generation 
would  be  6.650  Mwh  for  the  proposed 
project. 

1.  With  this  notice,  we  are  initiating 
consultation  with  the  Maine  State 
Historic  Preservation  Officer  (SHPO),  as 
required  by  §  106.  National  Historic 
Preservation  Act.  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation.  36.  CFR.  at  800.4. 

m.  Pursuant  to  §  4.32(b)(7)  of  18  CFR 
of  the  Commission's  regulations,  if  any 
resource  agency.  Indian  Tribe,  or  person 
believes  that  an  additional  scientific 
study  should  be  conducted  in  order  to 
form  an  adequate  factual  basis  for  a 
complete  analysis  of  the  application  on 
its  merit,  the  resource  agency,  Indian 
Tribe,  or  person  must  file  a  request  for 
a  study  with  the  Commission  not  later 
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than  60  days  from  the  filing  date  and 
serve  a  copy  of  the  request  on  the 
applicant. 

Standard  Paragraphs 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
lake,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title  "Comments", 
"Recommendations  for  Terms  and 
Conditions",  "Protpst",  or  "Motion  to 
Intervene",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  c6pies  provided  by 
the  Commission's  regulations  to;  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.  Washington.  D.C.  20426.  A  copy  of 
any  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  docs 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  must  also  be  sent  to 
the  Anplicanfs  representatives. 

D9.  Filing  and  Ser\'ice  of  Responsive 
Documents — ^The  application  is  ready 
for  enviroiuTiental  analysis  at  this  time. 


and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991.  56 
FR  23108,  May  20,  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concenung 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (June  13, 
1994  for  Project  No.  2496-006).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (July  26, 1994  for 
Project  No.  2496-006). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  fihngs  must  (1)  bear  in  all  capital 
letters  the  title  "Comments",  "Reply 
Comments",  "Recommendations," 
"Terms  and  Conditions,"  or 
"Prescriptions;"  (2)  set  forth  iii  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments.  ' 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
wiih  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington.  DC.  20426.  An 
additional  copy  must  be  sent  to 
Director.  Division  of  Project  Review. 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
13  CFR  4.34(b).  and  385.2010. 

DlO.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and  ^ 

conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34ib)  of  the  regulations  (see  Order 
No.  533  issued  May  8.  1991.  56  FR 
23108.  May  20. 1991)  that  all  comments. 


recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (June  14, 
1994  for  Project  No.  11402-000).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  frtjm  the 
date  of  this  notice.  (July  29, 1994  for 
Project  No.  11402-000). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "Comments",  "Reply 
Comments",  "Recommendations," 
"Terms  and  Conditions."  or 
"Prescriptions;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington.  DC.  20426.  An 
additional  copy  must  be  sent  to 
Director.  Division  of  Project  Review. 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission, 
Room  1027.  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b).  and  385.2010. 

Dated:  April  25.  1994.  Washington,  DC. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-10347  Filed  4-29-94;  8:45  ami 

BILLING  CODE  BTU-OI-P 


[Docket  No.  CP94-351-000,  et  al.] 

Tennessee  Gas  Pipeline  Co.,  et  al.; 
Natural  Gas  Certificate  Filings 

April  21. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Tennessee  Gas  Pipeline  Company; 
Columbia  Gulf  Transmission  Company 

(Docket  No.  CP94-351-0001 

Take  notice  that  on  April  13,  1994, 
Teiimessee  Gas  Pipeline  Company 
(Tennessee),  P.O  Box  2511,  Houston. 
Texas  77252-2511,  and  Columbia  Gulf 
Trpnsmission  Company  (Columbia 
Gulf).  P.O.  Box  683,  Houston,  Texas 
77|(101-0683  (jointly  referred  to  as 
Aj^plicants),  filed  in  t)ocket  No.  CP94- 
351-000  an  abbreviated  application 
pi^rsuant  to  section  7(b)  of  the  Natural 
Gals  Act,  hs  amended,  and  §  157.7  and 
15?j.l8  of  the  Federal  Energy  Regulatcry 
Cniiimission's  (Commission) 
Regulations  thereunder,  for  permission 
an  3  approval  to  abandon  a  natural  gas 
transportaticn  service  for  Amoco 
Production  Company  (Amoco),  all  as 
mdje  fully  set  forth  in  the  application 
wl  ich  is  on  file  with  the  Commission 
an  i|  open  to  public  inspection. 

iVjpplicaiits  state  thai  they  propose  to 
abapdon  trunsportati.m  service  for 
Ai:  iDco  initiated  pursuant  to  an 
agi^ement  dated  August  3, 1977. 
Ap  Alitants  indicate  that  Tennessee 
pniyides  its  service  under  its  Rate 
Sc  if^dule  T-62.  and  Columbia  Guif 
provides  its  service  under  its  Rate 
Sc  ipdule  X-49.  Applicants  further  state 
th£ tithe  service  was  authorized  in 
Do::|cet  No.  CP7B-44.  It  is  indicated  th.9t 
the  transportation  is  provided  by 
Applicants  from  Offshore  Louisiana  to  a 
kt  in  Vermilion  Parish,  Louisiana, 
[or  a  point  in  St.  Landry  Parish, 

ana,  where  Amoco  would  make 
Subject  volumes  available  to  Florida 
GailTransmission  Company  (FGT).  It  is 
als  vindicated  that  no  facilities  are 
pre  posed  to  be  abandoned.  Applicants 
sta  e  that  they  and  Amoco  have  agreed 
to  the  termination  bv  letters  dated  Mav 
27,  i993  and  July  28,  1993. 

Cpmniunt  date:  May  12,  1994,  in 
acdordance  with  Standard  Paragraph  F 
at  t!ie  end  of  this  notice. 

2.  E^uitrans,  Inc. 

IDot  ket  No.  CP94-363-0001 

Take  notice  that  on  April  18,  1994, 
Equitrans,  Inc.  (Equitrans),  3500  Park 
Lsme,  Pittsburgh,  Pennsylvania  15275, 
filed  in  Docket  No.  CP94-363-000  a 
request  pursuant  to  §§  157.205  and 
157*.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.212)  for 
authorization  to  install  one  delivery  tap 
under  Equitrans'  blanket  certificate 
issued  in  Docket  No.  CP83-508-000 
(and  transferred  to  Equitrans  in  Docket 
No.  CP86-676-000),  pursuant  to  section 
7  of  the  Natural  Gas  Act,  all  as  more 
fully  set  forth  in  the  request  that  Is  on 
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file  with  the  Commission  and  open  to 
public  insi>ection. 

Equitrans  proposes  to  install  one 
delivery  tap  in  the  City  of  VVaynesburg, 
Morgan  Tovmship,  Pennsylvania  to 
provide  gas  transpcrtation  service  to 
Equitable  Gas  Company,  a  division  of 
Equitable  Resources,  Inc.  (Equitable). 
EquiL-ans  projects  the  quantity  of  gas  to 
be  delivered  through  the  delivery  tap 
will  be  approximately  1  Mcf  on  a  peak 
day. -Equitrans  will  charge  Equitable  the 
applicable  rate  contained  in  Equitrans' 
tariff  on  file  with  and  approved  by  the 
Commission. 

Comment  date:  June  6. 1994,  in 
accordance  with  Standard  Paragraph  G 
al  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  applicaticn  should  on  or  before  the 
commEnt  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC.  £0426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  cf  the 
Conuaission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  v.'ith  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  £er\'e  to  .Tiake  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Fcd(!ral  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  i\atural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  farther  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  vkithin  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
uruiecessary  for  appUcant  to  appear  or 
be  represented  at  the  hearing. 


G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrav/n 
Within  30  days  after  the  lime  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  appUnalion  for 
aufhcrization  pursuant  to  Section  7  of 
the  !  Jatural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  94-10348  Filed  4-29-54;  8  45  ami 

BILUNG  COCC  flTS7-01-P 


pocket  No.  EG84-63-00C] 

Cardinal  Power  of  Canada,  LP.; 
Applicaticn  for  Determination  of 
Exempt  Wholesale  Generator  Status 

April  25.  1994. 

On  April  21.  19';4  Cardinal  Power  of 
Canada.  LP.  ("Cardinal"),  242  Henri- 
Street,  P.O.  Box  70.  Cardinal,  Onttirio, 
Canada  KOE-lEO.  filed  with  the 
Federal  Energy  Regulatory  Commission 
("Commission")  an  application  fur 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Cardinal  is  a  limited  partnership 
formed  under  the  laws  of  the  State  of 
Delaware  and  registered  tu  do  business 
in  Ontario  Canada.  Cardinal  will  own. 
operate  and  maintain  a  150  MVV  natural 
gas-fired  cogeneration  facility  located  in 
Cardinal,  Ontario,  Canada  ("Facility"). 
Cardinal  will  be  engaged  directly  and 
exclusiv  ely  in  the  business  of  owning 
and  operating  the  Facility  and  selling 
electric  energy  at  wholesale.  The 
Facility  is  expected  to  begin  commercial 
operation  in  May,  1994. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  in 
accordance  with  §§  385.211  and  385.214 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  The  Commission  will 
limit  its  consideration  of  comments  to 
those  that  concern  the  adequacy  or 
accuracy  of  the  application.  All  such 
motions  and  comments  should  be  filed 
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on  or  before  May  16.  1994,  and  must  be 

served  on  the  applicant.  Any  person 

wishing  to  become  a  party  must  file  a 

motion  to  intervene.  Copies  of  this  filing 

are  on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-10349  Filed  4-29-94;  8:45  am] 

84LUNQ  CODE  6717-01-M 

[Docket  No.  RP94-1 57-000] 

Columbia  Gas  Transmission  Corp.; 
Technical  Conference 

April  25.  1994. 

Pursuant  to  the  Commission's  notice, 
issued  on  April  18,  1994,  a  technical 
conference  was  scheduled  for 
Wednesday,  April  27.  1994.  Because  the 
Commission's  offices  will  be  closed  on 
that  date,  the  conference  has  been 
rescheduled  for  Thursday.  April  28. 
1994,  at  10  a.m.  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street.  NE.,  Washington,  DC  20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-10350  Filed  4-29-94;  8:45  am) 

BILLING  CODE  6717-01-M 

[Docket  Nos.  TA93-1-21-003  and  TM93-5- 
21-0011 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

April  25.  1994. 

Take  notice  that  on  April  20.  1994. 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  a  compliance  filing 
in  accordance  with  the  Federal  Energy 
Regulatory  Commission's  order  issued 
on  April  6. 1994.  in  Docket  Nos.  TA93- 
1-21-000.  TA93-1-21-O01  and  TM93- 
9-21-000. 

Columbia  states  that  copies  of  the 
filing  w:ere  served  upon  Columbia's  firm 
customers,  interested  state 
commissions,  and  to  each  of  the  parties 
set  forth  on  the  Official  Service  List  in 
these  proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
protests  should  be  filed  on  or  before 
May  2,  1994.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceedings.  Copies  of  Columbia's 

fihng  are  on  file  with  the  Commission 

and  are  available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-10351  Filed  4-2»-94;  8:45  am] 

BILUNO  CODE  e717-01-M 

[Docket  No.  RP94-21 1-000] 

Pacific  Gas  Transmission  Co.;  Change 
in  Rates 

April  25.  1994. 

Take  notice  that  on  April  21,  1994. 
Pacific  Gas  Transmission  Company 
(PGT)  submitted  for  filing  pursuant  to 
section  4  of  the  Natural  Gas  Act  and 
§  154.63  of  the  Commission's 
Regulations  thereunder,  certain  revised 
tariff  sheets  to  add  language  to  the 
Transportation  General  Terms  and 
Conditions  of  PGT's  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1-A  to  govern 
the  determination  of  credit-worthiness 
for  firm  transportation  ser\ice  for 
Shippers  bidding  on  a  parcel  for  one 
year  or  less  of  service  through  PGT's 
Capacity  Release  Program  contained  in 
Paragraph  28.  PGT  requests  these  tariff 
sheets  become  effective  on  May  21. 
1994. 

PGT  states  that  a  copy  of  this  filing 
has  been  served  on  PGT's  jurisdictional 
customers  cmd  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  May  2, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-10352  Filed  4-29-94;  8:45  ami 
BILLING  CODE  8717-01-M 

[Docket  No.  RP94-118-001] 
Questar  Pipeline  Co.;  Tariff  Filing 

April  25,  1994. 

Take  notice  that  on  April  20,  1994. 
Questar  Pipeline  Company  (Questar) 


tendered  for  filing  and  acceptance,  to  be 
effective  as  shown,  the  following  tariff 
sheets: 

Original  Volume  No.  1 

Substitute  Original  Sheet  No.  7 
Effective  Date:  September  1. 1993 

Original  Volume  No.  3 

Substitute  Eleventh  Revised  Sheet  No.  8 
Effective  Date:  September  1. 1993 

Substitute  Twelfth  Revised  Sheet  No.  8 
Effective  Date:  October  1. 1993 

Substitute  Thirteenth  Revised  Sheet  No.  8 
Effective  Date:  January  1. 1994 

Questar  states  that  this  filing  is  made 
pursuant  to  18  CFR  154.63(a)(1)  and  in 
compliance  with  the  Commission's 
April  13.  1994.  letter  order  in  Docket 
No.  RP94-1 18-000. 

Questar  states  further  that  it  has 
provided  a  copy  of  this  filing  to  the 
Utah  Division  of  Public  Utilities,  the 
Wyoming  and  Utah  Public  Service 
Commissions  and  each  person 
designated  in  the  official  service  list 
compiled  by  the  secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  rule  385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  May  2,  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-10353  Filed  4-29-94;  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  RP94-21 0-000] 
Questar  Pipeline  Co.;  Tariff  Filing 

April  25.  1994. 

Take  notice  that  on  April  21,  1994, 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
First  Revised  Sheet  Nos.  44  through  46, 
71  and  75  and  Original  Sheet  No.  46A, 
to  be  effective  May  21, 1994. 

Questar  states  that  this  filing 
implements  a  new  receipt-point  group 
(RPG)  concept  that  Questar  believes 
responds  positively  to  customer 
requests  for  increased  flexibifity  when 
nominating  firm  capacity  at  alternate 
receipt  points  on  Questar's  system. 

Questar  states  further  that  it  has 
provided  a  copy  of  this  filing  to  the 
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Wyoming  and  Utah  Public  Service 
Comniissicns  and  all  shippers  on 
Qi^estar's  system. 

|r\ny  person  desiring  to  be  heard  or  to 
prUost  said  filing  should  file  a  motion 
to  lintervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DG  20426,  in  accordance  Vkith  Rules 
385.211  and  385.214  of  the 
Cammission's  Rules  of  Practice  and 
Pr(H;edure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  May  2. 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
Lh^  proceeding.  Any  person  wishing  to 
betome  a  party  must  file  a  motion  to 
intiGr\-ene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casheil, 
St^netary. 
IFF  ^Doc  94-10354  Filed  4-29-94;  8:45  ami 

BILIilhG  COOe  6717-Ot-M 


Office  of  Arms  Control  and 
Nonprollferation 

Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Entrgy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Co<)peration  between  the  Go\'emment  of 
the!  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
GoJKmm.ent  of  the  United  States  of 
Anjerica  and  the  Government  of  Japan 
coriceming  Peaceful  Uses  of  Nuclear 
Enjtgy. 

Tjljie  sllb^:equent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  approval  of  the 
following  retransfer:  RTD/JA(EU)-74, 
for  the  transfer  of  0.0021  grams  of 
plukonium  from  Belgium  to  Japan  for 
use  as  reference  material  for 
determination  of  plutonium  mass  by 
mass  spectrometry. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
is  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 


Issued  in  Washington,  DC  on  April  25. 
1994. 

Edward  T.  Fei, 

Acting  Director.  Office  ofNonprolifrraticn 
Policy,  Office  of  Anns  Control  and 
Nnnprolifera  tion. 

(FR  Doc.  94-10319  Filed  4-29-04,  8:45  ami 
BILLIMO  COOe  »«j<M>1-M 


Office  of  Fossil  Energy 

[Docket  No.  FE  C&E  94-6— Certification 
Notice— 132] 

LG4E-Westmoreland  Rensselaer; 
Filing  of  Coal  Capability  Powerplant 
and  Industrial  Fuel  Use  Act 

agency:  Office  of  Fossil  Energy 
Department  of  Energy. 
ACTION:  Notice  of  filing 

SUMMARY:  On  April  14,  1994,  LG&E- 
Westmoreland  Rensselaer  submitted  a 
coal  capability  self-certification 
pursuant  to  section  201  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978,  as  amended. 

ADDRESSES:  Copies  of  self-certifir^tion 
filings  are  available  for  public 
inspection,  upon  request,  in  the  OfTice 
of  Fuel?  Programs,  Fossil  Energy,  room 
3F-056,  FE-52.  Forreslal  Building.  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585. 
FOR  FIJRTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of 
April  14,  1994.  The  Secretary  is 
required  to  publish  a  notice  in  the 
Federal  Register  that  a  certification  has 
been  filed.  The  following  owner/ 
operator  of  a  proposed  new  baseload 
powerplant  has  filed  a  self-certification 
in  acccordance  with  section  201(d). 

Owner:  LG&E-Westermoreland 
Rensselaer. 

Operator:  LG&E-Westermoreland 
Rensselaer. 


Location:  Rensselaer.  New  York. 

Plant  Configuration:  Topping  Cycle 
Cogeneration. 

Capacity:  79  megawatts. 

Fuel:  Natural  gas. 

Purchasing  Utilities:  Niagara  Mohawk 
Power  Corporation. 

In-Scnice  Date:  Middle  of  1994. 

Issued  in  Vifashington,  DC,  April  21,  1994 
Anthony  {.  Como 

Director.  Office  of  Coal  &  Electricity.  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 
|FR  Doc.  94-10322  Filed  4-29-94.  845  &m\ 

BILUNG  COOC  64S0-«1-I> 


ENVIRONMEhfTAL  PROTECTION 
AGENCY 

[ER-FRL-4710-7] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  or  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  April  18,  1994 
Through  April  22, 'l 994  Pursuant  to  40 
CFR  1506.9. 

EIS  No.  940147,  DRAFT  FAS.  COE.  MA. 
Boston  Harbor  Navigation 
Improvements  and  Berth  Dredging 
Project,  Implementation.  Reserved 
Channel.  Mystic  River  and  Chelsea 
Creek.  MA,  Due:  June  13, 1994, 
Contact:  Peter  Jackson  (617)  647- 
8861. 

£7S  No.  940148,  FINAL  EIS.  FHW,  NY, 
I-90/Interchange  8  Connector  to 
Route  4  at  Washington  Avenue 
Transportation  Improvements, 
Funding  and  COE  Permits,  Town  of 
North  Greenbush,  Rensselaer  County. 
NY,  Due:  May  31,  1994,  Contact: 
Harold  J.  Brown  (518)  472-3616. 

EIS  No.  940149,  DRAFT  EIS.  NPS,  AK, 
Brooks  River  Area  Development,  Use 
and  Management  Plan, 
Implementation.  Katmai  National 
Park,  AK.  Due:  June  30.  1994,  Contact; 
Bill  Pierce  (907)  246-3305. 

EIS  No.  940150.  DRAFT  EIS.  BOP.  MN, 
Waseca  Federal  Correctional 
Institution  Establishment  and 
Operation,  Waseca  County,  MN,  Due: 
June  13,  1994,  Contact:  Patricia  K. 
Sledge (202)  514-6470. 

EIS  No.  940151.  DRAFT  EIS,  BLM.  NV, 
Robinson  Mining  Project. 
ConstAJction,  Operation  and 
Expansion,  Plan  of  Operation 
Approval.  White  Pine.  Elko  and 
Eureka  Counties,  NV,  Due:  June  17, 
1994,  Contact:  Dan  Netcher  (702)  289- 
4865. 

EIS  No.  940152,  DRAFT  EIS,  BLM,  CA, 
Ore  Cruz  Operation  of  the  American 
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Girl  Canyon  Project.  Surface  and 
Underground  Mining,  Plan  of 
Operations  Approval,  Imperial 
County,  CA.  Due;  June  28. 1994. 
Contact:  Thomas  Zale  (619)  353-1060. 

EIS  \o.  940153.  FINAL  EIS.  SFW,  SD. 
Conata  Basin/Badlands  Area  Black- 
Footed  Ferret  Reintroduction. 
Implem.entation.  Badlands  National 
Park  and  Buffalo  Gap  National 
Grassland.  Conata  Basin,  several 
counties.  SD.  Due:  May  31,  1994. 
Contact:  Douglas  A.  Searls  (605)  224- 
8693.  The  US  Department  of  the 
Interior's  Fish  and  Wildlife  Service 
and  National  Park  Service  and  the  US 
Department  of  Agriculture's  Forest 
Service  are  Joint  Lead  Agencies  on 
this  Project. 

EIS  \o.  940154.  FIXAL  SUPPLEMEST. 
AFS.  NC,  Nantahala  and  Pisgah 
National  Forests  Land  and  Resource 
Management  Plan,  Updated 
Information,  Amendment  5, 
Implementation,  several  counties,  NC, 
Due:  May  31,  1994,  Contact:  Randle  G. 
Phillips  (704)  257^860. 

EIS  Mo.  940155.  FIXAL  EIS.  BOP,  OH, 
Elkton  Federal  Correction  Complex, 
Construction  and  Operation.  Site 
Selection.  Columbiana,  Carroll  or 
Portage  County,  OH.  Due:  May  31. 
1994.  Contact:  Patricia  Sledge  (202) 
514-6470. 

EIS  Xo.  940156.  FIXAL  EIS.  FTA.  PA. 
Phase  I  Airport  Busway/Wabash 
Hovway  Corridor  Construction. 
Downtown  Pittsburg  to  the  Borough  of 
Carnegie,  Allegheny  County,  PA,  Due: 
May  31.  1994.  Contact:  Herman 
Shipman  (215)  656-6900. 

EIS  Xo.  940157.  DRAFT  EIS.  USN.  CA. 
Miramar  Landfill  General 
Development  Plan/Fiesta  Island 
Replacement  Project/Northern  Sludge 
Processing  Facility/West  Miramar 
Landfill  Phase  11/  Overburden 
Disposal,  Implementation,  Funding, 
COE  Section  404  Permit  and  NPDES 
Permit,  Naval  Air  Station  Miramar, 
San  Diego  County,  CA,  Due:  June  13, 
1994.  Contact:  Roger  Hillhouse  (619) 
537-1102. 

EIS  Xo.  940158.  DRAFT  EIS.  USN.  FL. 
Pensacola  Naval  Air  Station 
Realignment,  Relocation  of  Memphis 
Naval  Air  Station,  Closure  of  San 
Diego  Naval  Training  Center, 
Implementation.  Pensacola  Bay.  FL. 
Due:  June  13.  1994.  Contact:  Ronnie 
Lottimore  (803)  743-0888. 

Dated:  April  26.  1994. 
Marshall  Cain, 

Senior  Legal  Advisor.  Office  of  Federal 
Activities. 
|FR  Doc.  94-10428  Filed  4-29-94:  8:45  am) 
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[ER-FRL-4710-8] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EP,^  comments 
prepared  April  11.  1994  Through  April 
15.  1994  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  ,'\ctivities  at 
(202) 260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  the 
Federal  Register  dated  April  08.  1994 
(59  FR  16807). 

Draft  EISs 

ERP  No.  D-AFS-K65159-N'V  Rating 
LOl.  East  Shore  Land  and  Resource 
Management  Plan.  Implementation. 
Lake  Tahoe  Basin  Management  Unit 
(LTB.MU).  Washoe  and  Douglas 
Counties,  NV. 

Summar}-:  EPA  had  no  objections  to 
the  proposed  action  if  the  water  and  air 
mitigation  measures  are  fully 
i.mplemented. 

ERP  No.  D-AFS-L65223-ID  Rating 
EC2,  Lower  Elkhorn  Timber  Sale, 
Harvesting  Timber  and  Road 
Construction,  Payette  National  Forest, 
New  Meadows  Ranger  District,  Idaho 
County,  ID. 

Summary:  EPA  expressed 
environmental  concerns  based  on  the 
BMPs  effectiveness  and  potential 
impacts  on  wetlands  and  air  quality. 
Additional  information  was  requested 
to:  clarify  monitoring  commitments, 
document  wetland  impacts  and  discuss 
impacts  to  downwind  sensitive  areas, 
particularly  the  Class  I  Selway- 
Bitterroot  Wilderness  Area. 

ERP  No.  D-COE-E36173-FL  Rating 
ECl.  Central  and  Southern  Florida 
(Canal  111  (C-111)  Project,  for  Flood 
Control  and  other  Purposes, 
Implementation,  South  Dade  Countv, 
FL. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
function  of  the  project  elements  and  the 
number  of  refinements  needed  to 
accomplish  the  project  goals. 

ERP  No.  D-IBR-K39048-AZ  Rating 
EC2,  Glen  Canyon  Dam  Operation, 
Implementation,  Colorado  River  Storage 
Project,  Funding  and  COE  section  10 
and  404  Permits.  Coconino  County.  AZ. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
proposal  to  raise  the  dam  spillway  gates 
by  4.5  feet.  EPA  requested  additional 


information  in  the  FEIS,  including  an 
evaluation  of  the  flood  frequency 
reduction  options,  further  discussion  of 
the  adaptive  management  program,  and 
beach  habitat-building  flows. 

Final  EISs 

ERP  No.  F-AFS-L67031-ID  Black 
Pine  Gold  Mine  Expansion  Project. 
Implementation,  Plan  of  Operation 
Approval  and  Right-of-Way  Permits. 
Sawtooth  National  Forest,  Burley 
Ranger  District.  Cassia  County.  ID. 

Summary:  E?.\  expressed 
environmental  concerns  about  the  EIS 
since  it  did  not  contain  detailed 
information  about  a  surface  water 
management  plan  and  final  design  for 
the  leach  pads. 

ERP  No.  FS-USA-K10009-TT 
Kwajaiein  Atoll  Ongoing  and  Strategic 
Defense  Initiative  Activities.  Test  Range 
Facility  Construction  and  Support 
.Services.  Republic  of  the'Marshall 
Islands.  TT. 

Summar}-:  EP.\  had  concerns  with  the 
mechanism  for  adopting  standards  and 
the  unavailability  of  standards  to 
accompany  t'ne  SEIS.  Concerns  also 
included  the  lack  of  effluent  guidelines; 
the  incompletinn  of  studies  to  back 
recommendations;  and  insufficient 
descriptions  of  mitigation  activities. 

Dated:  April  26.  1994. 

Marshall  Cain, 

Spninr  Lfgal  Advisor.  Office  of  Federal 

Activities. 

|FR  Doc.  94-10427  Filed  4-29-94;  8;45aml 

BILLING  CODE:  6560-60-U 

[FRL-4879-S] 

Underground  Injection  Control 
Program,  Hazardous  Waste  Disposal 
Injection  Restrictions;  Petition  for 
Exemption-Class  I  Hazardous  Waste 
Injection;  Hoechst  Celanese 
Engineering  Resins,  Inc. 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  decision  on 

petition  reissuance. 

SUMMARY:  Notice  is  hereby  given  that 
reissuance  of  an  exemption  to  the  land 
disposal  restrictions  under  the  1984 
Hazardous  and  Solid  Waste 
Amendments  to  the  Resource 
Conservation  and  Recovery  Act  has 
been  granted  to  Hoechst  Celanese 
Engineering  Resins,  Inc..  for  the  Class  I 
injection  wells  located  at  Bishop,  Texas. 
As  'ftquired  by  40  CFR  part  148,  the 
company  has  adequately  demonstrated 
to  the  satisfaction  of  the  Environmental 
Protection  Agency  by  petition  and 
supporting  documentation  that,  to  a 
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reasonable  degree  of  certainty,  there  will 
be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
a$  long  as  the  waste  remains  hazardous. 
This  final  decision  allows  the 
underground  injection  by  Hoechst 
Celanese  Engineering  Resins,  Inc.,  of  the 
specific  restricted  hazardous  waste 
identified  in  the  petition  for  reissuance. 
into  the  Class  I  hazardous  waste 
injection  wells  at  the  Bishop,  Texas 
facility  specifically  identified  in  the 
reissued  petition,  for  as  long  as  the  basis 
far  granting  an  approval  of  this  petition 
remains  valid,  under  provisions  of  40 
CFR  148.24.  As  required  by  40  CFR 
124.10,  a  public  notice  was  issued 
February  25,  1994.  The  public  comment 
period  ended  on  April  13,  1994.  This 
decision  constitutes  final  Agency  action 
and  there  is  no  Administrative  appeal. 
DATES:  This  action  is  effective  as  of 
April  22,  1994. 

ADDRESSES:  Copies  of  the  reissued 
petition  and  allpertinent  information 
rejlating  thereto  are  on  file  at  the 
fojl|owing  location: 

Environmental  Protection  Agency, 
Rmon  6,  Water  Management  Division, 
w$ter  Supply  Branch  (6W-SU),  1445 
RJjfes  Avenue,  Dallas,  Texas  75202-2733. 
FOR  FURTHER  INFORMATION  CONTACT:  Mac 
\\leaver.  Chief  UIC  Programs  Section, 
E^l\-Region  6,  telephone  (214)  655- 
7160. 

Richard  D.  Smith, 

Acting  Director,  Water  Management  Division 
I6W). 

|FR  Doc.  94-10436  Filed  4-2»-94;  8:45  ami 
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[FRL-4879-81 

Underground  Injection  Control 
Program,  Hazardous  Waste  Injection 
Restrictions;  Petition  for  Exemption- 
Class  I  Hazardous  Waste  Injection; 
ARCO  Chemicals  * 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  decision  on 

petition  reissuance. 

SUMMARY:  Notice  is  hereby  given  that 
reissuance  of  an  exemption  to  the  land 
disposal  restrictions  under  the  1984 
Hazardous  and  Solid  Waste 
Amendments  to  the  Resource 
Conservation  and  Recovery  Act  has 
been  granted  to  ARCO  Chemicals,  for 
the  Class  I  injection  wells  located  at 
Channelview,  Texas.  As  required  by  40 
CFR  part  148,  the  company  has 
adequately  demonstrated  to  the 
satisfaction  of  the  Environmental 
Protection  Agency  by  petition  and 


supporting  documentation  that,  to  a 
reasonable  degree  of  certainty,  there  will 
be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
as  long  as  the  waste  remains  hazardous. 
This  final  decision  allows  the 
underground  injection  by  ARCO 
Chemicals,  of  the  specific  restricted 
hazardous  waste  identified  in  the 
exemption  reissuance,  into  the  Class  I 
hazardous  waste  injection  wells  at  the 
Channelview,  Texas  facility  specifically 
identified  in  the  reissued  exemption,  for 
as  long  as  the  basis  for  granting  an 
approval  of  this  exemption  remains 
valid,  under  provisions  of  40  CFR 
148.24.  As  required  by  40  CFR  124.10. 
a  public  notice  was  issued  November 
24,  1993.  The  public  comment  period 
ended  on  January  10.  1994,  was 
reopened  January  26,  1994  and  closed 
on  March  18,  1994.  All  comments  have 
been  addressed  and  have  been 
considered  in  the  final  decision.  This 
decision  constitutes  final  Agency  action 
and  there  is  no  Administrative  appeal. 
DATES:  This  action  is  effective  as  of 
April  22,  1994. 

ADDRESSES:  Copies  of  the  reissued 
petition  and  allpertinent  information 
relating  thereto  are  on  file  at  the 
following  location: 

Environmental  Protection  Agency, 
Region  6,  Water  Management  Division, 
Water  Supply  Branch  "(6W-SU).1445 
Ross  Avenue,  Dallas,  Texas  75202-2733. 
FOR  FURTHER  INFORMATION  CONTACT:  Mac 
A.  Weaver,  P.E..  Chief  UIC  State 
Programs,  EPA-Region  6,  telephone 
(214)655-7160. 

Richard  D.  Smith, 

Acting  Director,  Water  Management  Division 
(6W). 

[FR  Doc.  94-10437  Filed  4-29-94;  8:45  am) 
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[CFR  1-4880-6] 

National  Advisory  Council  tor 
Environmental  Policy  and  Technology, 
Policy  Integration  Project,  Lead 
Subcommittee;  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  the  U.S.  Environmental  Protection 
Agency  (EPA)  gives  notice  of  the  next 
meeting  of  the  Lead  Subcommittee  of 
the  Policy  Integration  Project  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT).  During  the  meeting,  to  be 
held  on  Wednesday  May  11,  the  Lead 


Subcommittee  will  discuss  final  draft 
working  papers  and  recommendations 
and  review  the  draft  executive  summary 
of  the  Subcommittee's  report  to 
NACEPT. 

DATE:  The  Subcommittee  will  meet  on 
May  11, 1993.  The  meeting  will  start  at 
9:30  a.m.  and  end  at  5  p.m. 
ADDRESS:  Lake  Huron  Room, 
Environmental  Protection  Agency 
Regional  Office,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604.  The 
meeting  is  open  to  the  public,  with 
limited  seating  on  a  first-come,  first- 
served  basis. 

FOR  FURTHER  INFORMATION:  Contact  Mr. 
Robert  L.  Hardaker,  Designated  Federal 
Official,  U.S.  EPA,  Office  of  Cooperative 
Environmental  Management,  telephone 
202-260-9741. 

Dated:  April  27,  1994. 
Robert  L.  Hardaker, 

Designated  Federal  Official  Lead 
Subcommittee. 

IFR  Doc.  94-10541  Filed  4-29-94;  8;45  ami 

BiLUNQ  CODE  6SfiO-6<M« 

[FRL-4880-8] 

Risk  Assessment  and  Management 
Commission;  Open  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92— i63, 
notice  is  hereby  given  that  the  Risk 
Assessment  and  Management 
Commission,  established  as  a 
Presidential  Advisory  Committee  under 
Section  303  of  the  Clean  Air  Act 
Amendments  of  1990,  will  meet  on  Mav 
16,  1994  in  the  Board  Room  of  the 
National  Academy  of  Sciences  at  2101 
Constitution  Avenue  NW.,  Washington, 
DC.  The  meeting  is  open  to  the  public, 
and  will  begin  at  9  a.m.  and  end  no  later 
than  5:30  p.m.  Seating  at  the  meeting 
will  be  on  a  first  come  basis. 

Background 

The  Risk  Assessment  and 
Management  Commission  was 
established  by  Congress  to  make  a  full 
investigation  of  the  policy  impfications 
and  appropriate  uses  of  risk  assessment 
and  risk  management  in  regulatory 
programs  under  various  Federal  laws  to 
prevent  cancer  and  other  chronic 
human  health  effects  which  may  result 
from  exposure  to  hazardous  substances. 

This  is  the  first  meeting  of  the 
Commission  and  as  such  it  is  expected 
to  focus  on  a  range  of  organizational  and 
administrative  issues  including  the 
selection  of  a  Chairperson,  staff 
requirements,  physical  location  of  the 
Commission,  budget,  procurement  and 
contractual  issues.  The  Commission  will 
also  begin  an  initial  discussion  of  its 
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mandate  end  the  approach  to  be  taken 
in  conducting  its  investigations. 

Availability  of  Docaments  and 
Information 

Single  copies  of  background 
documents  to  this  meeting  are  available 
from  Jeannette  M.  Phce.  U.S.  EPA.  M- 
6101.  401  M  St.  SW..  Washington.  DC, 
20460  or  telephone  (202)  260-7403. 
Documents  include  the  Charter,  list  of 
Commission  members,  and  a  reprint  of 
section  303  of  the  CAAA  of  1990.  For 
additional  information  please  contact 
Dr.  Carl  Mazza,  M-6101.  Environmental 
Protection  Agency,  401  M  St.  SW.. 
Washington,  DC  20400. 
Mary  D.  Nichols. 

Assistant  Administrator.  Office  of  Air  and 
Radiation. 
[FR  Doc.  94-10542  Filed  4-29-94:  8:45  am) 

BILUNG  COCE  6S6fr-S0-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

FCC  Cable  Forms;  Information 
Collection  Under  0MB  Review 

AGENCY:  Federal  Communications 

Cc.nimission. 

ACTION:  Notice. 

SUMMARY:  This  document  summarizes 
revisions  marie  to  FCC  Forms  which 
were  developed  in  order  for  tiie 
Commission  and/or  local  franchising 
authorities  to  assess  whether  rates  for 
regulated  basic  cable  ser\ices  and/or 
regulated  cable  programming  services 
are  reasonable.  Due  to  the  nature  of  the 
comments  received  to  date,  the 
Commission  has  decided  to  incorporate 
immediately  suggested  changes  to 
certain  forms  as  indicated  below.  The 
Commission  is  requesting  that  the 
expiration  date  of  these  forms  be 
extended  to  April  1997.  These  revised 
forms  are  being  submitted  to  OMB  for 
expedited  review  and  approval  by  May 
4, 1994. 

EFFECTIVE  DATE:  April  29,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Beatv  at  202-416-0856.  For 
copies  of  the  forms,  call  202-416-0919. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  revisions  made  to  FCC 
Forms  based  on  comments  received  by 
the  Commission.  To  im.plcment  rules 
adopted  in  MM  Docket  No.  92-266,  MM 
Docket  No.  92-262  and  MM  Docket  No. 
93-215,  the  Commission  developed  the 
following  forms,  and  received  initial 
O.MB  approval  on  an  emergency  basis 
for  90  days,  expiring  June  29, 1994,  59 
FR  15910,  April  5. 1994.  On  April  21. 
1994.  the  Commission  held  a  Cable 


Operator's  Seminar  before  and  during 
which  comments  about  these  forms 
were  received  from  parties  including 
CATA.  NCTA.  SCBA.  Mintz.  Levin. 
Cohn.  Ferris.  Glovsky  &  Popeo.  P.C.  and 
Wiley.  Rein  ft  Fielding,  as  well  as 
others.  In  addition,  the  Commission's 
staff  has  identified  certain  corrections 
which  would  be  beneficial  to  users  of 
the  forms.  Due  to  the  range  of 
contmenting  parties,  and  the  nature  and 
substance  of  the  comments  received,  the 
Commission  has  chosen,  upon  approval 
from  OMB,  to  immediately  implement 
these  changes  in  an  effort  to  improve 
upon  the  current  forms. 

1.  FCC  Form  1200,  Setting  Maximum 
Initial  Permitted  Rates  for  Regulated 
Cable  Services  and  Equipment  Pursuant 
to  Rules  Adopted  February  22,  1994  (the 
"First  Time  Filers  Form").  Note:  FCC 
Form  1200  was  inadvertently  assigned 
the  same  OMB  Control  Number  as  the 
FCC  Form  393.  based  on  an  incorrect 
assumption  that  Form  1200  replaces 
FCC  Form  393.  FCC  Form  393  will 
continue  to  be  required  to  be  Hied  by 
operators  to  justify  pre-May  15,  1994, 
rates  for  which  there  may  be  refund 
liability.  A  correction  is  being 
requested,  in  conjunction  with  the 
request  for  approval  of  the  revised  form, 
which  will  assign  a  new  OMB  Control 
Number  to  the  Form  1200.  FCC  Form 
393  will  retain  the  OMB  Control 
Number  of  3060-0571.  In  addition  to 
the  specific  changes  li.sted  below,  we  are 
editing  some  of  the  instructions  to 
clarify  them.  Changes  being  made 
include: 

(1)  A  box  is  being  added  for  small 
operators  to  place  an  "x"  on  the  paper 
version  of  the  form,  on  page  15. 

(2)  Module  B  is  being  modified  to 
permit  adjustments  for  eligible  external 
costs  if  such  costs  are  not  already 
reflected  in  rates. 

(3)  Module  C.  line  C4,  instructions. 
are  being  changed  to  read  "Enter  the 
monthly  average  number  of  customer 
changes  in  ser\ice  tiers  charged  to 
subscribers  in  your  fiscal  year  1993." 

(4)  Module  E,  caption  on  form,  p.  5, 
and  on  instructions,  is  being  changed  to 
read  "To  Be  Completed  if  B19>C10" 
rather  than  C9. 

(5)  Module  H.  title,  is  being  changed 
to  read  "earlier  of  the  date  of  initial 
regulation  or  February  28.  1994"  rather 
than  "and." 

(6)  Module  I.  line  II — form  and 
instructions  are  being  changed  to 
indicate  that  gross  full  reduction  rate  is 
line  H9,  not  H8. 

OMB  Control  Number:  A  new  OMB 
control  number  has  been  requested; 
estimated  annual  burden:  11,200 
responses;  20  hours  per  response; 
224,000  hours  total  annual  burden. 


2.  FCC  Form  1201.  Facsimile  Request. 
This  form  is  not  being  revised  and  is 
being  submitted  to  OMB  for  expedited 
review  and  approval  to  extend  the 
current  expiration  date. 

OMB  Control  Number:  3060-0597, 
estimated  annual  burden:  14,000 
responses;  1  hour  per  response;  14,000   - 
hours  total  annual  burden. 

3.  FCC  Form  1205.  Determining  Costs 
of  Regulated  Cable  Equipment  and 
Installation.  Edits  to  instructions  are 
being  made  to  clarify  them  and  to 
correct  grammatical  errors.  In  addition, 
the  gross-up  calculation  is  being  revised 
to  ensure  that  negative  values  are  not 
inappropriately  entered  in  accounting 
for  interest  deductibility  and  in  making 
adjustments  for  Non-C  corporations 
when  calculating  the  gross-up  rate  of 
return. 

OMB  Control  Number:  3060-0592, 
estimated  annual  burden:  16.600 
responses;  20  hours  per  response; 
332,000  hours  total  annual  burden. 

4.  FCC  Form  1210, 1'pdating 
Maximum  Permitted  Rates  for  Regulated 
Services  and  Equipment.  Edits  to 
instructions  are  being  made  to  clarify 
them  and  to  correct  grammatical  errors. 
The  following  specific  changes  are  being 
made  to  the  form: 

(1)  Instructions,  page  2,  last  bullet.  1st 
sentence  is  being  changed  to  read:  "If 
the  Commission  found  your  cable 
programming  service  rates  to  be 
unreasonable  less  than  one  year  ago  and 
you  now  wish  to  increase  your  rates, 
you  must  submit  FCC  Form  1210  to  the 
Comm.ission  for  its  approval  before 
raising  your  rates.  In  addition,  if  a 
compliant  is  pending  before  the 
Commission,  and  you  raise  your  cable 
program.ming  service  rates  while  a 
complaint  about  those  rates  is  pending, 
you  must  submit  FCC  form  1210,  for 
notice  purposes  only." 

(2)  module  A.  line  A2  on  instructions 
is  being  changed  to  read  "enter  the  full 
reduction  rates  from  line  )6  of  your 
Form  1200"  rather  than  line  J7. 

(3)  Module  B  is  being  changed  to 
properly  adjust  for  the  7.5%  margin  in 
programming  costs  and  retransmission 
consent  fees.  A  prograniming  cost 
adjustment  will  be  added  as  a  one-time- 
only  adjustment  in  calculating  the  7.5% 
margin  on  new  programming  costs.  This 
adjustment  is  made  the  first  time  a  Form 
1210  is  filed.  The  retransmission 
consent  adjustment  will  also  be  made  as 
a  one-time-only  adjustment  in 
calculating  the  7.5%  gross-up 
adjustment.  This  adjustment  is  made  the 
first  time  a  Form  1210  is  filed  after 
retransmission  consent  fees  are  allowed 
as  an  external  cost  (they  can  be  claimed 
as  an  external  cost  after  October  6. 
1994). 
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(4)  Line  E5 — where  there  is  no 
inflation,  the  filer  should  enter  "1" 
rather  than  "0".  In  addition,  the 
instructions  will  clarify  the  calculation 
for  inflation  adjustments. 

0MB  Control  Number:  3060-0595, 
estimated  annual  burden:  33,600 
responses;  10  hours  per  response; 
33tt(000  hours  total  annual  burden. 

^.  FCC  Form  1215,  A  La  Carte 
Channel  Offerings.  Edits  to  instructions 
are  being  made  to  clarif)'  that  Form  1215 
is  a  set  of  instructions  for  collective 
information.  There  is  no  "form"  for  the 
operator  to  fill  out.  The  operator  should 
fellow  the  instructions  on  Form  1215, 
antj  provide  the  requested  information 
on  !an  attached  sheet  or  sheets  with  each 
Form  1200  and  each  Form  1210  which 


is : 
ma 


ed.  No  other  changes  are  being 


Ghntrol  Number  3060-0593. 
estjjnated  annual  burden:  44.800 
responses;  1  hour  per  response;  44.800 
hou's  total  annual  burden. 

8.  FCC  Form  1220,  Cost  of  Service 
Schedule.  The  following  changes  are 
being  made  upon  staff  recommendation: 

(ij)  Clarifying  language  is  being  added 
to  tpe  instructions  for  part  I  (Revenue 
Requirement  Computation),  Line  3.h  to 
indicate  that  if  a  negative  result  in  the 
taxigross-up  is  calculated,  the  value 
shOiild  be  set  to  zero.  The  interest 
expense  should  not  result  in  a  negative 
tax  liability  and  cause  the  return  on 
invEKtment  to  be  reduced. 

( !l  In  Worksheet  A,  the  titles  for 
columns  (c)  and  (d)  were-inadvertently 
reversed.  The  title  for  column  (c)  should 
be  "Uncategorized  Allocations  from 
Higher  Organizational  Levels  (Uncat. 
Alio.)  and  the  title  for  column  (d) 
should  be  "Adjusted  Balance"  (Adj. 
Bal.). 

0MB  Control  Number:  3060-0594. 
estimated  annual  burden:  2,100 
responses;  80  hours  per  response; 
168.000  hours  total  annual  burden. 

7.  FCC  Form  1225,  Cost  of  Service 
Schedule  For  Small  Systems.  This  form 
is  not  being  revised  and  is  being  sent  to 
OMB  for  expedited  review  and  approval 
to  extend  the  current  expiration  date. 

OMB  Control  Number;  3060-0596. 
estimated  annual  burden:  700 
responses;  60  hours  per  response; 
42,000  hours  total  annual  burden. 

8.  Note:  The  Commission  is  seeking 
expedited  review  and  approval  by  the 
Office  of  Management  and  Budget  of  the 
information  collections  associated  w-ith 
this  notice  by  May  4, 1994.  A  copy  of 
this  Notice  will  be  available  for  public 
inspection  and  copying  at  the  Office  of 
the  Federal  Register.  Copies  of  these 
OMB  submissions  may  be  purchased 
from  international  Transcription 
Service.  Inc.,  2100  M  Street,  NW,  Suite 


140,  Washington,  DC  20037  (202)  857- 
3800.  Comments  on  these  information 
collections  are  encouraged  and  will  be 
accepted  until  May  4, 1994.  Persons 
wishing  to  comment  on  these 
information  collections  should  contact 
Timothy  Fain,  Office  of  Management 
and  Budget,  room  3221  NEOB, 
Washington,  DC  20503  or  by  calling 
(202)  395-7231.  Printed  copies  of  these 
forms  may  be  obtained  by  calling  (202) 
416-0919,  or  by  writing  to  Federal 
Communication  Commission,  Cable 
request  Form  (Specify  form  number), 
P.O.  Box  18238,  Washington.  DC  20036. 
They  will  also  be  available  in  room  207, 
2033  M  Street  NW.  Washington,  DC. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 

Federal  Communications  Commission. 
Williani  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  94-10461  Filed  4-29-94;  8:45  ami 

BILLING  CODE  6712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1016-ORJ 

Maryland;  Amendment  to  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FE.MA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Marj'land,  (FEMA-1016-DR),  dated 
March  16,  1994,  and  related 
determinations. 
EFFECTIVE  DATE:  April  20,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3006. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Maryland  dated  March  16,  1994,  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  March  16, 1994: 

Anne  Arundel,  Frederick  and  Prince 
Georges  Counties  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
James  L.  Witt. 
Director. 
[FR  Doc.  94-10412  Filed  4-29-94;  8:45  ami 

BILUNG  CODE  S718-02-M 


FEMA-1015-DR] 

Pennsylvania;  Amendment  to  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEf«lA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Pennsylvania, 
(FEMA-1015-DR).  dated  March  10, 
1994,  and  related  determinations. 
EFFECTIVE  DATE:  April  20,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Pennsylvania  dated 
March  10.  1994.  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  March  10.  1994: 

Beaver,  Cambria.  Centre,  Clinton  and 
Wyoming  Counties  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  N'o. 
83.516,  Disaster  Assistance.) 
James  L.  Witt, 
Director 
|FR  Doc.  94-10413  Filed  4-29-94;  8:45  am) 

BILLING  CODE  67ie-02-M 


[FEMA-1022-OR] 

Tennessee;  Amendment  to  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEM\). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee,  (FEMA-1022-DR),  dated 
April  14.  1994,  and  related 
determination. 

EFFECTIVE  DATE:  April  21,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Tennessee  dated  April  14,  1994,  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  14,  1994: 
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Bradley.  Hamblin.  Jefferson  and  Monroe 
Counties  for  Individual  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
8-1  516.  Disaster  Assistance.) 
lames  L.  Witt. 
Dir'Klor. 

[FR  Doc.  04-10414  Filed  4-29-94;  8:45  ami 
BILLING  COM  671»-02-M 

[FEMA-1023-DR] 

Missouri;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
I're.sidontial  declaration  of  a  major 
disaster  for  the  State  of  Missouri 
(FEMA-1023-DR).  dated  April  21.  1994, 
and  related  determinations. 
EFFECTIVE  DATE:  April  21.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  April 
21.  1994,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  IJ.S.C. 
5121  et  seq),  as  follows: 

I  have  determined  that  the  damage  in 
(ortain  areas  of  the  State  of  Missouri, 
resulting  from  severe  storms,  tornadoes,  and 
flooding  on  April  9,  1994,  and  continuing,  is 
of  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  und«'r 
i\h:  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  .^ct  ("the  Stafford 
Act").  I,  therefore,  declare  that  sucli  a  niajoi 
disaster  exists  in  the  Stale  of  Missouri. 

In  order  to  provide  Federal  assistant  e.  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disasti:r 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
.Xssistance  in  the  designated  areas.  Public 
.Assistance  may  be  added  at  a  later  dale,  if 
rt'quested  and  warranted.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  .Assistaiue 
Will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  tor  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  ,\gency  under 


Executive  Order  12148. 1  hereby  appoint 
Warren  M.  Pugh,  Jr.,  of  the  Federal 
Management  Agency  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Missouri  to  have 
been  affected  adversely  by  tiiis  declared 
major  disaster: 

Franklin,  Jefferson.  Lincoln,  St.  Charles, 
and  St.  Louis  Counties,  and  the  City  of  St. 
Louis  for  Individual  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No, 
83.516.  Disaster  Assistance.) 
James  L.  Witt. 
Director. 
IFR  Doc.  94-10415  Filed  4-29-94;  8:45  am] 

BILLING  CODE  671S-02-M 

[FEMA-1024-OR] 

Oklahoma;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
M;inagcnient  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the  - 
Presid(!ntial  declaration  of  a  major 
disaster  for  the  State  of  Oklahoma 
(FEMA-1024-DR),  dated  April  21.  1994, 
and  related  determinations. 
DATES:  April  21. 1994. 
EFFECTIVE  DATE:  April  21.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  April 
21.  1994.  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistaiice  Act  (42  li.S.C. 
5121  et  seq.).  as  follows: 

I  have  determined  that  the  dan;age  in 
certain  areas  of  the  State  of  Oklahoma, 
resuitmg  horn  severe  storms  and  flooding  on 
April  1 1.  1994.  and  continuing,  is  of 
suffii  lent  severity  and  magnitude  to  warrant 
a  major  disaster  declanition  under  the  Rof)ert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I. 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Oklahoma. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas  Public 
Assistance  may  be  added  at  a  later  date,  if 
warranted.  Consistent  with  the  requirement 
that  I'ederal  assistance  be  supplemental,  any 
Federal  funds  provided  under  the  Stafford 
.Act  for  Public  Assistance  will  be  limited  to 
75  percent  of  the  total  eligible  costs. 


The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency-  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  R.  Dell  Greer  of  the 
Federal  Emergency  Management  Agencj- 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
area  of  the  State  of  Oklahoma  to  have 
been  effected  adversely  by  this  declared 
major  disaster: 

Ottawa  County  for  Individual  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
James  Lee  Witt. 
Dirf(  tor. 
IFR  Doc.  94-10416  Filed  4-29-94;  8;45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  93554.942] 

Availability  of  FY  1994  Funds  and 
Request  for  Applications;  Emergency 
Child  Abuse  arid  Neglect  Prevention 
Services  Program 

AGENCY:  Administration  on  Children. 
Youth  and  Families  (.\CYF). 
Administration  for  Children  and 
Families  (ACF),  Department  of  Health 
and  Human  Services  (DHHS). 
ACTION:  Notice  of  fiscal  year  (FY)  1994 
financial  assistance  and  request  for 
applications  for  service  demonstration 
projects  under  Stfction  107 A  of  the 
Child  Abuse  Prevention  and  Treatment 
Act. 

SUMMARY:  The  National  Center  an  Child 
.Abuse  and  Neglect  (NCCAN)  in  the 
Administration  on  Children.  Youth  and 
Families  announces  the  availability  of 
funds  to  conduct  ser\-ice  demtmstration 
projects  to  prevent  the  abuse  or  neglect 
of  children  whose  parents  or  caretakers 
are  substance  abusers  by  providng 
family  support  and  preser\ation 
services,  and  for  interdisciplinary 
training  programs  for  professionals  who 
ser\e  that  population. 

In  1991,  94  projects  were  funded  to 
provide  comprehensive, 
interdisciplinary,  coordinated  ser\ices. 
training  and  public  education  to  address 
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the  needs  of  these  children  and  their 
families,  under  Sec.  107A.  (42  U.S.C. 
5106a-l]  of  the  Child  Abuse  Prevention 
and  Treatment  Act.  Fiscal  year  1994 
funds  are  available  to  further  develop 
program  efforts  in  comprehensive, 
interdiscipliiiarj',  coordinated  services 
and/or  training.  These  projects  will 
serve  as  pilot  service  demonstrations  for 
such  children  and  their  families,  as 
States  develop  family  preservation  and 
support  services  under  the  recently 
enacted  Family  Preservation  and 
Support  Program.  Applications  must  be 
developed  collaboratively  with  the  state 
lagcncy  responsible  for  the  state 
i planning  and  implementation  of  Family 
IPreservation  and  Support  Services  (Title 
IV-B  of  the  Social  Security  Act,  Subpart 
,2),  in  order  to  assure  Unkages  now  and 
|in  the  future  to  family  support  and 
Ifamily  preservation  State  plarming  and 
jservice  development. 

Programs  will  be  funded  in  two 
priority  areas:  1.  Community-based 
senice  demonstration  projects  which 
[  rovide  family  preservation  and  support 
sarvices  to  families  in  which  children 
3  re  at  risk  of  child  abuse  and  neglect 
I  ue  to  parental  or  caretaker  substance 
a  L)use. 

2.  State,  multi-state  or  regional 
i  iterdisciplinary  training  programs 
I -hich  address  the  coexisting  problems 
::f  substance  abuse  and  child  abuse  and 
r  eglect  for  current  practitioners  ajid 
iJministrators  from  disciplines  or 
I  lencies  serving  abused  and  neglected 
aiildren  and  their  families,  or  those  at 
■|sk  of  abuse  and  neglect. 

bATES:  The  closing  date  for  submission 
of  applications  is  July  18,  1994. 

ADDRESSES:  Applications  may  be  mailed 
0  the  Department  of  Health  and  Human 
Tti^rvices,  Administration  for  Children 
md  Families,  Division  of  Discrctionarv' 
'Grants,  370  L'Enfant  Promenade  S\V..' 
i>th  Floor  OFM/DDG,  Washington,  DC, 
:D447,  Attention:  Maiso  Bryant. 

Hand  delivered  applications  are 
accepted  during  the  normal  working 
1 3urs  of  8  a.m.  to  4:30  p.m.,  Monday 
lirough  Friday,  on  or  prior  to  the 
(:  itablished  closing  date  at: 
.Administration  for  Children  and 
i'miilies.  Division  of  Discretionary' 
Grants,  6th  Floor  OFM/DDG,  901  D 
:;  reel  S\V.,  Washington  DC  20447, 
.  vttention:  Maiso  Bryant. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  P.  Shafer  (202)  205-8306. 

gLIGIBILITY:  Eligible  entities  tliat  may 
apply  are: 

,  (a)  State  and  local  agencies  that  are 
itesponsible  for  administering  child 
abuse  or  related  intervention  ser\ices; 
!  Ad 


(b)  Community  and  mental  health 
agencies  and  nonprofit  youth-serving 
organizations  with  experience  in 
providing  child  abuse  prevention 
services. 

In  cases  where  appUcations  have  been 
reviewed  and  evaluated  and  are 
determined  to  be  qualitatively  of  equal 
strength,  priority  consideration  will  be 
given  to  those  entities  funded  in  1991 
under  Program  Announcement  No. 
93554.911,  published  in  the  Federal 
Register.  July  11, 1991,  (56  FR  31782), 
, entitled  Emergency  Child  Abu.se  and 
Neglect  Prevention  Services  Program: 
Availability  of  Funds  and  Request  for 
Applications;  Notice. 
SUPPLEMENTARY  INFORMATKJN:  This 
announcement  consists  of  three  parts. 
Part  I  provides  background  information 
on  the  National  Center  on  Child  Abuse 
and  Neglect  (NCCAN)  and  the  statutory 
authority  for  this  program.  Part  II  states 
the  problem  and  describes  the  priorities 
under  which  NCCAN  is  soliciting 
applications  for  fiscal  year  (FY)  1994 
funding  of  Emergency  Child  Abuse 
Prevention  Services  projects.  Part  III 
provides  general  information  and 
requirements  for  preparing  and 
submitting  applications  along  with  the 
criteria  for  the  review  and  evaluation  of 
applications. 

All  forms  and  instructions  necessary 
to  submit  an  application  are  published 
as  part  of  this  announcement  following 
Part  III. 

I.  Agency  and  Statutory  Background 

In  1974,  the  Child  Abuse  Prevention 
and  Treatment  Act  (the  Act)  established 
the  National  Center  on  Child  Abuse  and 
Neglect  (NCCAN)  in  the  Department  of 
Health  and  Human  Services  (DHHS). 
NCC.^N  is  located  organizationally 
within  the  Administration  on  Children, 
Youth  and  Families,  Administration  for 
Children  and  Families. 

NCCAN  conducts  activities  designed 
to  assist  and  ei-.hance  national,  Stale  and 
community  efforts  to  prevent,  identify 
and  treat  child  abuse  and  neglect.  These 
activities  include:  Conducting  research 
and  demonstrations;  supporting  ser\-ice 
improvement  projects;  gathering, 
analyzing  and  disseminating 
information  through  a  national 
clearinghouse;  providing  grants  to 
eligible  States  for  strengthening  and 
improving  child  protective  services 
programs;  and  coordinating  Federal 
activities  related  to  child  abuse  and 
negltK:t  through  an  Inter-Agency  Task 
Force  on  Child  Abuse  and  Neglect 
composed  of  Federal  agencies. 

In  1989,  the  Act  was  amended  by  the 
addition  of  Section  107,A  as  part  of  the 
Drug-Free  Schools  and  Comnmnities 
Act  amendments  (Pub.  L.  101-226),  42 


U.S.C.  5106a— 1.  Congress  authorized 
funding  for  the  Emergency  Services 
Program  under  these  amendments,  and 
in  FY  1991 ,  ninety-four  projects  were 
funded  to  provide  and  improve  the 
delivery  of  services  to  children  who  are 
victims  of  or  at  risk  of  child  abuse  and 
whose  parents  or  caretakers  are 
substance  abusers.  Projects  funded 
under  this  program  were  required  to  be 
comprehensive,  coordinated  with  other 
public  and/or  private  community 
service  providers,  and  multi- 
disciplinar)-  in  nature.  They  were 
funded  in  four  priority  areas:  (1) 
Development  of  emergency  service 
delivery  models  to  provide  crisis 
intervention  for  children  and 
adolescents  in  substance  abusing 
families  who  have  been  reported  to 
protective  service  agencies;  (2) 
Development  of  public  education  and 
information  models  to  address  the  issue 
of  substance  abuse  and  its  correlation 
with  the  maltreatment  of  children  and 
youth;  (3)  Improvement  of  services  and 
removal  of  barriers  to  treatment  for 
substance  abusing  parents,  families  and 
adolescents;  and  (4)  Development  or 
expansion  of  short-term 
interdisciplinary  training  models  on  the 
inter-relationships  of  substance  abuse 
and  child  abuse,  for  current  child 
protection/child  welfare  and  substance 
abuse  prevention  and  treatment 
practitioners.  These  projects  provided  a 
broad  range  of  creative,  coordinated 
services  including,  but  not  limited  to, 
respite  care,  reimification  or 
permanency  planning  for  children 
removed  by  protective  services, 
prev^mtion  services  to  children  at  risk  of 
removal  to  foster  care,  home  visitation 
services,  parent  support  groups, 
activities  to  strengthen  the  parent-child 
relationship,  information  and  roff.Tral  to 
related  community  support  services. 
parenting  education,  and  case 
management.  In  many  cases,  structural 
and  policy  changes  were  made  within 
and  among  agencies  to  improve  the 
delivery  of  sen'ices  to  families.  The 
array  of  services  developed  by  these 
programs  arc  consistent  with  those 
defined  as  family  support  and  family 
preservation  services.  A  list  and 
description  of  projects  funded  under  the 
original  Emergency  Services  Program 
solicitation  is  available  from  the 
Clearinghouse  on  Child  Abuse  and 
Neglect  Information  {(800)  FYI-3366)  by 
requesting  the  document  Emergency 
Child  Abuse  and  Neglect  Prevention 
Services  Progi-am  (Revised  April  1993). 

In  FY  1993,  ACYF  was  given  the 
responsibility  for  implementation  of  a 
new  child  welfare  program.  A  new 
Subpart  2  was  added  to-title  IV-B  of  the 
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Social  Secuyily  Act  by  the  Omnibus 
Budget  Reconciliation  Act  of  1993 
(August  1993).  Entitled  "Family 
Preservation  and  Family  Support 
Ser^'ices",  this  initiative  provides 
capped  sntitlemcnt  funding  to  State 
child  '.s  elfdre  agencies  "for  the  purf.ose 
of  encoiiraging  and  enabling  each  State 
to  dc%tlop  and  establish,  or  expand,  and 
In  opcKite  a  program  of  family 
prescnaiion  services  and  community- 
based  family  support  services."  "Family 
suppc-t  services"  are  described  as 
community-based  preventive  activities 
designed  to  alleviate  stress  and  promote 
parental  competencies  and  behaviors 
that  will  increase  the  ability  of  families 
lo  successfully  nurture  their  children; 
enable  f.'milies  to  use  other  resources 
and  opportunities  available  in  the 
ccmmimity;  and  create  supportive 
networks  to  enhance  child-rearing 
abilitif-s  of  parents  and  help  compensate 
for  the  increased  social  isolation  and 
vulnerability  of  families.  Examples  of 
such  services  include  respite  care;  early 
developmental  screening  of  children; 
mentoring,  tutoring,  and  health 
education  for  youth;  and  a  range  of 
center-based  and  home  visiting 
activititjs.  "Family  preservation 
services"  typically  are  services  designed 
to  help  families  alleviate  crises  that 
might  lead  to  out  of  home  placement  of 
children;  maintain  the  safety  of  children 
in  their  own  homes;  support  families 
preparing  to  reunify  or  adopt;  and  assist 
families  in  obtaining  services  and  other 
supports  necessary  to  address  their 
multiple  needs  in  a  culturally  sensiti\  e 
manner.  Examples  of  such  activities  are 
intensive  pre-placement  preventive 
services  to  assist  biological,  foster, 
adoptive  or  extended  families;  respite 
care  for  parents  and  other  caregivers 
(including  foster  parents);  services  to 
improve  parenting  skills  and  support 
child  development;  follow-up  services 
to  support  adopting  and  reunifying 
families;  services  for  youth  and  families 
at  risk  or  in  crisis;  and  intervention  and 
advocacy  services  for  victims  of 
domestic  violence.  Both  family  support 
and  family  preservation  services  are 
further  described  in  the  Program 
Instruction  for  Implementation  of  Now 
Legislation:  Family  Preservation  and 
Support  Services.  Title  IV-B,  Subpart  2. 
(Appendix  1),  and  Section  431  of  the 
statute. 

This  new  program  offers  States  an 
extraordinary  opportunity  to  assess  and 
make  changes  in  State  and  local  service 
delivery  in  child  welfare  for  the  purpose 
of  improving  the  well-being  of 
vulnerable  children  and  their  families, 
especially  those  experiencing  or  at  risk 
of  abuse  and  neglect.  States  are 


encouraged  to  use  the  family  support 
and  family  preservation  initiative  as  a 
catalyst  to  assess  and  redesign 
categorical,  fragmented  service  delivery 
systeri'.s  toward  esiablishing  a 
continuum  of  coordinated  and 
integrated,  culturally  relevant,  family- 
focused  services  for  children  and 
families.  The  new  program  will  affoid 
States  the  opportunity  to  offer  a 
continuum,  of  services,  depending  on  a 
family's  needs,  and  also  will  provide 
linkages  to  necessary  ancillary  services 
such  as  transportation,  housing, 
employment,  and  health.  It  is  strongly 
expected  that  States  will  take  ad\  outage 
of  this  opportunity  to  move  the  child 
welfare  service  system  toward  a  more 
coordinated,  flexible  structure  built  on 
and  linked  to  existing  community 
services  and  supports.  Funds  are  also 
available  for  a  small  number  of  Indian 
Tribes  which  qualify  for  fundi.ng  imder 
this  legislation  and  submit  similar 
plans. 

One  critical  requirement  of  the 
legislation  is  a  strategic  planning 
process  that  includes  a  wide  array  of 
State,  local,  and  community  agencies 
and  institutions,  parents,  consumers, 
and  other  interested  individuals  whose 
collective  work  feeds  into  joint  State- 
Federal  planning  activities.  Ideally,  the 
planning  process  will  offer  an 
opportunity  for  multiple  State,  local  and 
community  agencies  and  organizations 
and  Federal  agencies,  as  well  as 
individuals,  including  parents,  to 
become  partners  on  behalf  of  children. 

Consultation  and  outreach  are 
recommended  to  include  the  active 
involvement  of  ma;or  actors  across  the 
entire  spectrum  of  the  service  delivery 
system  for  children  and  their  families. 
The  purposes  of  this  coordination  and 
consultation  include  the  development  of 
new  and  more  effective  service 
approaches  for  children  and  families, 
the  assessment  of  family  and 
community  needs,  the  identification  of 
service  overlaps  and  gaps,  the 
identification  of  available  resources 
(expertise,  money,  facilities,  staff)  that 
might  help  to  meet  needs,  and  the 
simplification  of  administrative  and 
case  management  procedures  across 
programs. 

ACYF  is  actively  collaborating  with 
other  Federal  programs  both  within  and 
outside  the  Deparunsnt  to  obtain 
current  information  on  new  programs 
and  explore  ways  to  consolidate  and 
maximize  resources  to  promote  the 
development  of  comprehensive, 
coordinated  State  child  welfare  system.s. 
As  part  of  this  effort,  the  FY  1994 
Emergency  Child  Abuse  Prevention 
Services  Program  is  designed  to 
accomplish  two  goals: 


(1)  To  bcild  upcTi  the  knowledge  and 
experience  gained  from  the  initial  round  of 
funding  under  the  Emergency- Services 
Program,  and 

(2)  To  integrsfe  this  foundation  of 
kno\v!ec'r,e  and  experience  into  the  broader 
servii^e  diHver>-  effort  being  undertaken  by 
the  SlaU's  and  Tribes  as  they  plan  for  and 
implcmtbi.t  the  new  Family  Preservetion  ai,d 
Family  Support  Services  Program. 

Such  integration  is  appropriate  for 
several  reasons.  When  substance  abuse 
exists  in  a  family,  it  has  such  a 
significant  effect  on  all  other  aspects  of 
family  functioning  that  it  must  be 
addressed  in  the  child  welfare  service 
plan  in  order  for  the  plan  to  succeed. 
The  projects  funded  initially  by  the 
Emergency  Services  Program  were 
designed  wiLh  a  multi-disciplinan,-, 
coordinated,  comprehensive  focus, 
using  a  family  centered  approach.  The 
clients  served  by  these  projects  are 
frequently  en  caseloads  for  child 
welfare  and  related  services,  and  offer 
profound  challenges  to  those  service 
systems.  These  projects  have  identified 
and  are  developing  strategies  to  deal 
with  the  policy,  practice,  and  funding 
barriers  to  delivering  effective  ser.-ices 
to  children  and  families  affected  by 
substance  abuse.  The  service  m.odels 
that  have  emerged  from  these  projects 
embrace  family  support  and  family 
preservation  principles,  and  the 
strategies  developed  through  these 
models  have  broader  implications  for 
State  service  efforts. 

II.  Fiscal  Year  1994  Priorities  for 
Emergency  Child  Abuse  Prevention 
Service  Projects 

This  part  describes  the  two  priority 
areas  for  funding  under  the  Emergency 
Child  Abuse  and  Neglect  Prevention 
Services  Program.  It  contains  all  the 
information  needed  in  order  to 
successfully  apply  for  funding.  Failure 
to  comply  with  the  eligibility  criteria 
and  the  deadline  for  submittal  of 
applications  will  result  in  an 
application  being  screened  out  and  not 
considered  for  funding.  Experience  has 
shown  that  an  appHcation  which  is 
directly  responsive  to  the  requirements 
and  evaluation  criteria  of  a  specific 
priority  area  is  likely  to  score  higher 
than  one  which  is  broad  and  general  in 
concept. 

A.  Available  Funds 

Approximately  $15,000,000  is 
available  for  grants  in  FY  1994. 

B.  Administrative  Regulations 

For  State  and  local  governments, 
including  Federally  recognized  Indian 
tribes,  45  CFR  part  92  and  selected  parts 
of  45  CFR  part  74  are  applicable.  For  all 
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ether  applicants,  45  CFR  part  74  is 
applicable. 

C.  Statement  of  Problem 

According  fo  the  1992  National  Child 
Abuse  and  Neglect  Data  System 
(NCAhfDS)  report,  nearly  one  million 
children  reported  to  child  protective 
ser\  ices  systems  were  substantiated/ 
indicated  as  abused  or  neglected  in  one 
yfar.  This  represents  two  childrfn  every 
minute  nationally.  In  these  troubled 
famiUes.  substance  abuse  is  increasingly 
recognized  as  a  contributing  factor 
among  a  complex  constellation  of  family 
problems. 

Recent  studies  indicate  a  very  strong 
association  between  substance  abuse 
and  child  maltreatment.  Richa'-d 
Kamularo,  et  ai,  reviewed  190  randomly 
s(?lected  records  from  the  caseload  of  a 
IrBrge  juvenile  court,  cases  in  which  the 
Si  $le  took  legal  custody  of  the  children 
ftUowing  a  hnding  of  significant  child 
maltreatment,  based  on  a  clear  and 
cc  evincing  standard  of  evidence.  Sixty- 
st\|en  percent  of  these  cases  involved 
paints  who  would  be  classified,  based 
oil  the  study  di'f;niticn,  as  substance 
at  >!sers.  The  study  revealed  specific 
as  £  Delations  bt?tween  alcohol  and 
cc  ( aine  abuse  and  physical  and  sexual 
mjltreatmeni.  In  another  study 
(F  =  mularo,  Kinfherff,  and  Fenton, 
U  if2),  an  associalion  was  found 
bt  tiveen  the  type  of  substance  abused 
ar  < ;  the  type  of  child  maltreatment. 
O  r  ;rall,  alcohol  abuse  was  found  to  be 
asociated  with  physical  abuse  and 
cocaine  with  sexual  abuse.  Although  the 
sa "  ipie  size  for  this  study  was  small  and 
in  I  olved  only  cases  in  which  children 
he(  been  removed  from  the  home,  it 
suggests  the  need  for  scr\ice  providers 
to  lie  aware  of  the  type  of  substances 
bei  ig  abused,  the  effects  of  those 
su :  stances,  and  the  importance  of 
de » eloping  collaborative  efforts  to  meet 
var  ,-ing  needs.  Flanzer  and  Sturkie 
(1)  57)  conducted  a  study  with  similar 
iir|[ilications.  In  examining  the 
correlation  between  alcohol  abuse  by 
parents  and  maltreatment  of  teenagers. 
they  found  alcohol  abuse  by  the  fathers 
to  be  correlated  with  physical  abuse  and 
neglect  of  the  children.  In  contrast, 
alcohol  abuse  by  the  mothers  was  found 
to  be  correlated  with  emotional  abuse 
and  neglect.  Other  studies  and  survevs 
throughout  the  nation  have  produced 
similar  hnks  between  substance  abuse 
and  widespread  neglect  as  well  as 
physical  and  sex-ual  abuse  of  children. 
ThiiB  House  Appropriations  Committee 
indicated  that  it  is  especially  interested 
in  children/youth  who  are  the  subjects 
of  serious  neglect  by  crack  cocaine- 
abiising  parents  and  who  are  not 
orciinarilv  the  immediate  concern  of 


overburdened  service  agencies.  The  fact 
that  the  legislation  recognizes  the 
emergency  implications  inherent  in 
drug/substance  abuse  situations 
provides  States  the  opportunity  to 
improve  service  programs. 

The  profound  effects  of  substance 
abuse  on  the  child  welfare  system  are 
also  documented.  Not  only  are  the 
effects  significant,  but  they  have 
compounded  existing  systemic 
problems,  such  as  personnel  shortages 
and  limited  availability  of  foster  homes, 
contributing  to  a  child  welfare  system 
which  has  become  burdened  beyond  its 
capacity.  These  effects  have  intensified 
existing  difficulties  in  the  broader 
community  service  system,  which  create 
barriers  to  meeting  the  needs  of  families 
effectively.  Our  increased  awareness 
and  knowledge  of  the  serious  effects  of 
parental  and  caretaker  substance  abuse 
on  children  and  youth  exists  in  an 
environment  frequently  characterized 
by  a  lack  of  appropriate  services,  service 
options  and  isolation  of  child  welfare 
from  other  community  services. 

In  1993.  the  Child  Welfare  League  of 
An.erica  (CWLA)  published  the  results 
of  a  ten  state  suney  of  child  protection 
agencies.  In  over  half  of  these  states, 
more  than  50%  of  the  children  served 
were  affected  by  problems  associated 
with  substance  abuse  in  tlie  home. 
Percentages  were  even  higher  in 
voIuntE-^y  child  welfare  agencies, 
probably  because  of  greater  efforts  to 
routinely  screen  for  substance  abuse 
problems.  Staff  within  the  child  welfare 
system  have  indicated  that  problems 
directly  attributable  to  substance  abuse 
by  the  adult  parent  and  caretaker 
population  have  increased  over  the  last 
five  years. 

The  public  child  welfare  system 
frequently  fails  to  identify  the  problem 
of  substance  abuse,  let  alone  incorporate 
substance  abuse  treatment  into  a  larger 
senice  plan  or  coordinate  ancillary 
services  that  might  mitigate  the  effects 
of  parental  substance  abuse  on  the 
children.  Only  41.7%  of  those  surveyed 
by  the  CWLA  reported  that  they 
routinely  screen  for  alcohol  and  other 
drug  problems.  There  are  not  enough 
trained  personnel  in  the  child  welfare 
system  to  deal  with  the  problem,  nor  are 
there  sufficient  resources  to  address  the 
situation  effectively  on  a  local  level. 
Less  than  half  of  all  full-time  direct 
service  practitioners  surveyed  by  CWL.^ 
received  formal  training  in  substance 
abuse. 

Practitioners  in  all  fields  who  provide 
services  to  abused  and  neglected 
children  and  their  families  can  become 
isolated  from  the  work  of  professionals 
in  other  disciplines,  perpetuating  the 
fragmentation  of  service  delivery.  In  a 


1990  study,  Thompson  concluded  that 
individual  child  welfare  workers  tended 
to  focus  inter\-entions  on  what  they 
know  best  and  ignore  broader  family 
considerations.  Another  example  of 
professional  isolation  is  offered  by  a 
1992  study  (Pelham  and  Dejong)  which 
surveyed  directors  of  graduate  medical 
education  programs  in  Obstetrics/ 
Gynecology  and  Pediatrics.  A  key 
finding  was  that  one-third  of  the' 
respondents  were  unaware  of  their 
State's  child  abuse  laws  with  respect  to 
requirements  for  reporting  the  effects  of 
prenatal  cocaine  abuse.  FurtJier,  of  those 
that  indicated  awareness  of  their  State's 
requirements,  over  50%  had  incorrect 
information  about  these  requirements. 
These  studies  support  the  need  for 
education  and  training  programs  for 
professionals  which  address  the 
relationsbJp  between  substance  abuse 
and  child  maltreatment.  They  also 
suggest  the  need  for  greater 
collaboration  among  service 
professionals  in  order  to  improve 
services  to  shared  clients. 

I'roblems  related  to  substance  abuse 
both  lengthen  and  com.plicate  the 
investigative  process  of  child  protective 
services  agencies.  The  CWLA  study 
reported  that  problems  related  to 
substance  abuse  are  increasingly  a  factor 
in  the  initial  invesi  ;^alive  process,  in 
reports  of  physical  abuse  and  neglect,  in 
reports  of  child  sexual  abuse,  in  the 
filing  of  dependency  petitions,  and  in 
reports  of  abandoned  infants. 

The  problems  experienced  by  the 
child  welfare  system,  become  powerfully 
magnified  when  viewed  fi-om  the 
vantage  point  of  the  individuals  and 
families  llie  syste.m  was  designed  to 
ser\'e.  For  example,  younger  cliildren 
are  more  at  risk  of  death  or  severe  injury 
from  child  abuse  and  neglect,  and  they, 
therefore,  have  more  often  been  the 
fucus  of  child  protective  services. 
Becau.se  of  this,  older  children  and 
adolescents  often  fail  to  receive  seniccs. 
Left  with  no  protection  and  few  options, 
many  adolescents  see  running  away  as 
their  only  choice.  In  a  compilation  of 
inter\-iews  with  31,000  runaway  and 
homeless  youth  who  received  services 
in  youth  crisis  shelters  across  the 
country  in  1990,  it  was  learned  that 
alcohol  or  other  substance  abuse  by 
parents  or  caretakers  was  a  precipitating 
or  contributing  factor  in  about  40%  of 
the  cases  (Annual  Report  to  Congress  on 
the  Runaway  and  Homeless  Youth 
Program,  Fiscal  Year  1990). 

Families  facing  problems  with 
substance  abuse  often  find  it  difficuh  to 
pursue  assistance  and  treatment  before 
some  precipitating  crisis  causes  them  to 
become  a  statistic  of  the  child  welfare 
system.  Many  dnig  a^id  alcohol 
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treatment  programs  are  designed  to 
address  the  problems  of  adult  male 
substance  abusers,  and  lack  either  the 
capacity  or  an  appropriate  family 
orientation  to  serve  a  population  of 
parents,  children,  and  adolescents.  The 
illegal  nature  of  many  substances, 
causing  fear  of  apprehension  by  law 
enforcement  agencies,  and  the  potential 
loss  of  children  and  other  consequences, 
frequently  prevent  affected  families 
from  seeking  services. 

Over  the  past  several  years.  State  and 
local  governments,  foundations, 
national  organizations,  and  non-profit 
agencies  have  begun  to  develop  and 
implement  family  support  and  family 
preservation  programs  and  experiment 
with  changing  the  way  child  welfare 
services  are  organized  and  delivered  in 
coordination  with  other  agencies  and 
resources.  While  many  of  the  efforts 
underway  have  begun  to  address  much 
needed  systems  change,  the  special 
needs  of  children  from  substance 
abusing  families  require  very  close 
attention.  Hence  there  is  a  need  and 
opportunity  to  build  on  existing  efforts 
to  serve  this  population  as  Family 
Support  and  Family  Preservation 
Services  are  developed. 

The  implementation  of  the  new 
Family  Preservation  and  Support 
Services  initiative  represents  a 
significant  commitment  on  the  part  of 
the  Federal  Government  to  a  family 
centered  services  approach  in  funding, 
philosophy,  and  policy.  It  is  strongly 
expected  to  serve  as  a  catalyst  for  States 
to  create  a  child  welfare  system  that  is 
more  flexible,  coordinated,  linked  with 
existing  community  supports  and 
services,  and  able  to  ser\'e  children  and 
families  in  a  more  holistic  and  effective 
way.  The  Emergency  Services  Program 
provides  the  opportunity  to  collaborate 
in  this  effort  by  reaching  out  to  a 
population  that  is  critically  challenging 
the  child  welfare  system:  unserved 
children  and  adolescents  who  are  at  risk 
of  or  suffering  abuse  and  neglect  as  a 
result  of  living  with  substance  abusing 
parents  or  other  care  providers,  and 
children  and  families  known  to  the 
child  protective  services  system.  It  also 
offers  the  opportunity  to  influence  State, 
Tribal  and  national  policy  as  strategies 
and  models  are  developed  which 
effectively  meet  the  complex  needs  of 
this  population.  Therefore,  it  is  a 
priority  of  the  FY  1994  Emergency 
Services  Program  to  form  partnerships 
with  the  agencies  implementing  Family 
Preservation  and  Support  Services  at  the 
State  and  local  levels. 

D.  Related  Efforts 

Because  of  the  necessity  to  avoid 
duplicating  services  and  costs,  the 


importance  of  coordination,  and  the 
interest  of  ACYF  in  actively 
collaborating  on  FY  1994  discretionary 
grant  announcements,  all  applicants  are 
required  to  demonstrate  their  awareness 
of  other  related  projects  at  the  State  and 
local  level  by  discussing  how  they  will 
establish  joint  plaiming  processes  and 
provide  direct  collaboration  for  service 
delivery.  The  Department  is  currently 
sponsoring  a  large  number  of  research 
and  demonstration  projects  on  the 
effects  of  substance  abuse  on  parents 
and  children,  and  on  family  centered 
service  models,  including  family 
preservation  and  support  programs.  The 
following  are  examples  of  such 
programs: 

1.  The  Public  Health  Service's 
Substance  Abuse  and  Mental  Health 
Ser\'ices  Administration  (SAMHSA), 
Center  for  Mental  Health  Ser\ices 
(CMHS): 

•  The  CMHS  Child  and  Adolescent 
Service  System  Program  (CASSP) 

•  Center  for  Substance  Abuse 
Prevention  (CSAP)  Demonstration 
Grants  for  High-Risk  Populations: 

•  Model  Projects  for  Pregnant  and 
Postpartum  Women  and  Their  Infants 

•  Demonstration  Grants  for  Youth  in 
High-Risk  Environments 

•  Center  for  Substance  Abuse 
Treatment  (CSAT): 

•  Residential  Treatment  Centers  for 
Women  with  Dependent  Children 

•  Community  Partnership 
Demonstration  Grants 

2.  Other  PHS  Programs: 

•  Perinatal  prevention  of  substance 
abuse  through  the  Maternal  and  Child 
Health  Block  Grants 

3.  Department  of  Housing  and  Urban 
Development: 

•  Family  Unification  Demonstration 
Program; 

4.  Departments  of  Housing  and  Urban 
Development.  Agriculture,  and  Heahh 
and  Human  Services: 

•  Empowerment  Zones  and 
Enterprise  Commimities  (Target  Cities) 
Grant  Program 

5.  Administration  on  Children,  Youth 
and  Families  (ACYF): 

•  Family  and  Youth  Services  Bureau 
(FYSB): 

•  Family  Resource  Programs 

•  Drug  Abuse  Prevention  Programs 
for  Runaway  and  Homeless  Youth 

•  Youth  Gang  Drug  Prevention 
I*rograms 

•  Children's  Bureau  (CB): 

•  Respite  Care  and  Crisis  Nurseries 

•  Abandoned  Infants 

•  Head  Start  Bureau  (HS): 

•  Family  Service  Centers 
Fiirther  information  on  these 

programs  and  listings  of  grants  awarded 
are  available  from  the  clearinghouses 


listed  in  Appendix  2  of  this 
announcement.  This  appendix  provides 
information  on  The  Clearinghouse 
Consortium  on  Child  Abuse  and 
Neglect,  which  is  comprised  of 
seventeen  Federal  information 
clearinghouses  and  resource  centers  that 
address  child  maltreatment  issues  from 
differing  disciplines  and  perspectives. 
The  Consortium  was  established  by  the 
U.S.  Interagency  Task  Force  on  Child 
Abuse  and  Neglect  to  encourage 
cooperation  and  information  sharing 
among  Consortium  members  and  to 
support  professionals  and  private 
citizens  seeking  information  on  all 
aspects  of  child  maltreatment. 

E.  Priority  Areas 

1.  Community-Based  Service 
Demonstration  Projects  Which  Provide 
Family  Preservation  and  Support 
Services  to  Families  in  Which  Children 
and  Youth  Are  At  Risk  of  Child  Abuse 
and  Neglect  Due  to  Parental  or  Caretaker 
Substance  Abuse 

Purpose:  The  purpose  of  this  priority 
area  is  to  provide  family  preservation 
and  support  s€r\'ices  to  a  specific  target 
population:  abused  or  neglected 
children  and  youth  or  those  at  risk  of 
abuse  or  neglect  due  to  parental  or 
caretaker  substance  abuse.  Further, 
these  service  demonstrations  will  be 
developed  in  collaboration  with  the 
State  or  Tribal  agency  responsible  for 
the  State  or  Tribal  planning  and 
implementation  of  Family  Preservation 
and  Support  Services  so  that  they  may 
serve  as  pilot  demonstrations  that  may 
be  incorporated  into  the  broader  ser\ice 
delivery  system. 

Such  service  demonstrations  should 
build  upon  those  innovative, 
comprehensive,  interdisciplinary 
service  models  developed  under  the 
original  Emergency  Services  Program 
solicitation  in  1991.  Those  programs 
emphasized  two  service  priorities: 
Innovative,  crisis  intervention  and 
treatment  services,  and  coordinated 
ancillary  services.  Both  of  these 
strategies  should  be  incorporated  into 
the  FY  94  applications.  The  original 
programs  provided  or  coordinated  an 
array  of  services  targeted  to  children, 
youth,  and  families,  which  alleviated 
crisis  situations  created  by  parental 
substance  abuse  and  child  abuse,  and 
provided  outreach  to  those  at  risk. 
These  service  programs  also  sought  to 
improve  and  expand  the  delivery  of 
services  to  prevent  maltreatment  and 
diminish  the  effects  of  abuse  and 
neglect  of  children  by  substance  abusing 
caretakers.  Emphasis  was  placed  on 
outreach  and  coordination  of  ancillan.' 
service  strategies  to  facilitate  the 
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treatment  of  substance  abusers  in 
households  with  children  and  youth. 
Ancillary  services,  such  as  respite  care, 
traijsportation,  child  care,  parenting 
education,  and  job  counseling, 
frequently  make  the  difference  in 
whether  or  not  a  substance  abusing 
caregiver  is  able  to  take  advantage  of 
available  treatment. 

Emphasis  was  also  placed  on  meeting 
the 'Unique  needs  of  adolescents  who  are 
frequently  not  a  priority  for  child 
protective  services.  These  young  people 
nonetheless  suffer  the  effects  of  living  in 
an  environment  with  a  substance 
abuising  parent  or  caretaker.  They  may 
have  experienced  violence  and 
disituption  themselves  or  may  have  had 
to  appume  a  parental  role  in  the  family. 
A  recent  report  from  the  National 
Go\<8mors  Association  entitled  Kids  and 
Violence  indicates  that  child  abuse  and 
out  of  home  placement  are  risk  factors 
for  Violent  behavior  in  children  and 
adolescents,  and  that  comprehensive 
interventions  must  begin  early. 

The  programs  were  designed  to 
provide  ongoing  neighborhood-based, 
ban|ier-free  and  "user-friendly"  services, 
to  support  positive  family  functioning, 
and  recovery  from  substance  abuse 
wh0n  necessary.  They  were  intended  to 
conhect  families  with  a  supportive 
ser\jice  network  instead  of  engaging 
theih  in  the  usual  child  protective 
serxjice  and  court  action  process. 

Sjnce  the  epidemic  of  substance  abuse 
in  families  has  presented  the  child 
welfare  system  with  extraordinarily 
intense  and  complex  challenges,  it  is 
imperative  that  planning  for  this 
prioirity  area  include  Stale.  Tribal,  and 
locajl  child  welfare  and  social  services 
ageiicies  who  all  have  a  role  to  play  in 
meejtjng  the  multiple  needs  of  children 
and  their  families.  It  is  important  that 
entities  applying  for  funds  under  this 
announcement  realize  the  importance  of 
coordination  with  youth  ser\'ice 
organizations,  mental  health  agencies, 
family  services  agencies,  public  health 
agencies,  public  educational 
institutions,  maternal  and  child  health 
providers,  and  community-based 
.orgahizations  that  serve  substance 
abusing  parents  (including  pregnant  and 
post-partum  females  and  their  infants.) 

The  range  of  services  provided  under 
this  priority  area  should  include  a 
continuum  of  innovative,  coordinated, 
interdisciplinary  services  which 
respond  to  substance  abuse-related 
child  abuse  and  neglect.  The  scope  of 
services  should  include  prevention, 
intervention,  and  treatment,  tailored  to 
family  needs.  The  services  should 
promote  the  development  of  a 
comprehensive,  coordinated  continuum 
of  family  support  and  family 


preservation  services  which  meet  the 
needs  of  children  whose  parents  or 
caretakers  are  experiencing  substance 
abuse  problems.  The  services  m^ay 
include  coordination  with  the  agency 
providing  permanency  planning  and  the 
provision  of  ancillary  services  to 
enhance  permanency  planning  in  cases 
in  which  one  or  more  children  are 
already  in  foster  care  and  other  children 
may  be  at  risk  of  placement.  Emphasis 
should  be  placed  on  building  on  the 
strengths  of  existing  systems  to  deliver 
an  array  of  ser\ices  which  are  more 
responsive  to  the  needs  of  the  target 
population.  Mechanisms  to  directly 
serve  the  affected  child/youth 
population  on  an  emergency  basis  must 
be  developed.  Applications  must 
emphasize  programs  that  are  structured 
to  provide  or  be  linked  with  other 
agencies  to  provide  the  full  range  of 
coordinated,  comprehensive,  multi- 
disciplinary  services  required.  Such 
services  might  include  assessment; 
direct  and  ancillary  services  such  as 
child  care,  transportation,  and  respite 
care;  and  plans  for  the  provision  of 
effective  follow-up  services.  Applicants 
must  also  indicate  how  they  plan  to 
overcome  current  obstacles  such  as 
waiting  lists  ajid  muhiple  referrals  for 
services.  Children  who  are  identified  as 
in  need  of  emergency  services  should  be 
able  to  receive  necessary  care/treatment 
immediately.  Also  see  the  section  of  this 
announcement  entitled  Agency  and 
Statutory  Background  for  a  further 
description  of  family  support  and  family 
preservation  services. 

Minimum  Requirements  for  Program 
Design:  In  order  to  successfully  compete 
under  this  priority  area,  the  application 
should  be  responsive  to  the 
requirements  of  this  part  and  Section 
107A(c)  of  the  Act.  (See  section  III  C.  1 
of  this  announcement): 

•  Provide  for  coordination  with  and 
involvement  of  the  State  agency  (or 
Tribal  agency)  responsible  for  the  State 
planning  and  implementation  of  the 
Family  Preservation  and  Support 
Program  (Title  IV-B  of  the  Social 
Security  Act,  Subpart  2)  with  a 
description  of  how  this  demonstration 
relates  to  the  planning  process  and/or 
the  development  of  a  statewide 
continuum  of  coordinated  services.  It  is 
the  intent  of  these  demonstrations  to 
pilot  innovative  service  models  which 
will  inform  State  and/or  Tribal  policy  in 
the  provision  of  services  to  families  in 
which  substance  abuse  places  children 
at  risk.  Documentation  of  this  agency's 
participation  must  be  provided  in  the 
form  of  an  interagency  agreement  or 
letter  of  commitment  documenting  the 
joint  effort  to  be  undertaken,  and  how 
the  Emergency  Services  project  will  be 


incorporated  into  the  state's  broader 
service  delivery  strategy.  The  addressei 
and  telephone  numbers  of  the  State 
contacts  for  the  Family  Support  and 
Family  Preservation  Services  Program 
may  be  obtained  from  the  Federal 
Regional  Offices  listed  in  Appendix  3. 

•  Describe  the  services  that  are 
currently  available  in  the  community  to 
ser\'e  children,  adolescents  and  their 
substance  abusing  famihes;  explain  how 
those  ser\'ices  are  currently  coordinated; 
and  demonstrate  how  the  proposed 
project  would  augment  and  enhance 
current  services  in  creating  a  continuu.m 
of  family  support  and  family 
preservation  services  and  activities.  If 
the  application  builds  on  a  program 
currently  funded  under  the  Emergency 
Services  program,  describe  the  impact  of 
the  current  project  on  the  service 
delivery  system  and  how  the  proposed 
project  will  serve  as  a  catalyst  in  further 
improving  the  child  welfare  system  in 
its  family  support  and  family 
preservation  programs.  Projects  funded 
under  the  FY  1991  announcement 
should  demonstrate  how  their  third 
party  evaluation  was  used  to  devise  the 
service  delivery  model  proposed. 
Overall,  the  emphasis  should  be  on  the 
Comprehensive,  coordinated  and  multi- 
disciplinary  nature  of  the  services  to  be 
provided.  "That  is,  describe  primary 
services  now  available,  such  as 
intervention,  outreach,  drug  counseling, 
housing  assistance,  job  counseling,  legal 
assistance,  medical  care,  and  follow-up, 
as  well  as  ancillary  services,  such  as 
child  care  and  transportation,  and  how 
they  would  be  coordinated  with  other 
expanded  or  new  services. 

•  Indicate  how  client  outreach  would 
be  provided,  the  range  of  prevention.' 
intervention,  and  treatment  that  would 
be  available  for  various  situations,  and 
how  the  particular  approach  advocated 
by  this  proposal  is  innovative  relative  to 
other  approaches. 

•  Provide  for  an  active  advisory 
committee  which  includes,  at  a 
minimum,  a  child  protective  services 
agency,  a  mental  health  services  agency 
or  an  agency  with  a  focus  on  alcohol 
and  drug  treatment,  a  youth  serving 
agency,  a  public  health  services  agency, 
a  child  advocacy  group,  public 
education,  and  parental  or  client 
representation.  Documentation  of 
interagency  participation  must  be 
provided  in  the  form  of  letters  of 
commitment  from  represented  agencies 
or  constituencies.  An  existing  group 
may  serve  as  the  advisorj'  committee 
provided  that  it  meets  the  purpose  and 
requirements  for  representation. 

•  Clear  statements  of  the  project 
goals,  the  anticipated  end  results,  and 
how  outcomes  would  be  measured  are 
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required  of  all  applications.  Applicants 
who  are  currently  conducting  service 
programs  under  the  Emergency  Services 
Program  a    ".  already  collecting  this  data 
are  required  to  submit  a  plan  for 
collecting  and  analyzing  follow-up  data 
on  their  current  participants  daring  the 
17  month  period.  These  costs  are  to  be 
included  in  the  project  budget.  It  is 
suggested  that  10%  of  the  grant  award 
be  designated  for  evaluation  and  data 
collection  purposes.  Any  proposal  with 
less  than  10%  budgeted  for  evaluation 
must  provide  a  special  justification. 
A.dditionally.  applicants  should  assure 
4)articipation  in  any  national  evaluation 
that  ACYF  may  conduct. 

•  Provide  fnr  an  evaluation  of  the 
implementation,  effectiveness,  and 
impact  of  the  project,  or  individual 
service  components  on  the  children  and 
families  served.  Each  applicant  is 
required  to  obtain  an  independent  third 
party  evaluation  of  the  project,  and  to 
submit  with  the  application  an 
evaluation  "Ian  that  clearly  addresses 
the  follow  »:.g  areas  and  questions: 

1.  The  project's  succe.sses  and 
problems  in  implementing  the  service 
delivery  effort. 

— Was  the  service  program  successfully 

implemented? 
— Was  the  projfx:t,  or  components  of  the 

projot:t,  successful  in  recruiting  and 

maintaining  targeted  participants? 
— What  wore  the  problems/obstacles  in 

implementing  program  scr\ices? 

This  should  include  a  discussion  of 
start-up  activities,  staff  recruitment  and 
qualifications,  ser\ir.e  design  and 
approach,  servic:e  implementation, 
criteria  for  success  and  methods  to 
measure  each,  participant  recruitment 
and  characteristics,  and  feetiback 
sources  and  revisions.  A  description  of 
jiroblems  encountered  and  procedures 
for  resolving  problems  relevaiit  to  each 
aspect  of  t'  ;  project  effort  should  be 
included. 

2.  The  effectiveness  of  the  service 
effort. 

— Did  the  service  program  bring  about 
documented  changes  in  the 
knowledge,  attitudes,  and/or  behavior 
of  the  participants  with  respect  to  the 
service  objectives? 

3.  The  impact  of  the  service  effort. 
— Did  the  service  program  result  in  a 

change  in  the  policies  or  sen'ice 
delivery  systems  of  the  agencies 
involved? 
— Did  the  service  demonstration  have  an 
impact  on  the  agency,  organization. 
State,  or  Tribal  planning  and/or 
implementation  of  family  support  and 
family  preservation  services  in  the 
community? 


— Did  the  service  demonstration 
integrate  service  delivery  in  the 
community? 

•  Document  and  describe  how  the 
project  anticipates  becoming  an  cngoir.g 
part  of  the  agency,  organization.  Tribe, 
or  State's  program  of  family  support  and 
family  preservation  following  the 
termination  of  Federal  funding  and  the 
steps  the  applicant  would  take  to 
accomplish  this.  Among  these  steps 
should  be  the  program's  representation 
and  expeded  impact  on  the  planning 
process  for  fam.ily  support  and  family 
preservation  services.  Describe  how  this 
expected  impact  will  promote  the 
development  of  a  continuum  of  family 
support  and  family  preservation 
services  which  address  substance  abuse 
and  child  abuse  and  neglect  service 
needs,  improve  ser/ices  to  children  and 
families,  and  reduce  duplication  of 
effort. 

•  Provide  assurances  tl'iat  at  least  ore 
key  perscn  frcm  the  project  would 
attend  an  annual  three  day  grantees' 
meeting  in  Washington.  E)C. 

Project  Duration:  The  length  of  the 
project  must  not  exceed  17  months. 

Federal  Share  of  Project  Co.^ts:  The 
maximum  Federal  share  is  $500,000  for 
a  17  month  budget  period. 

Matching  Requirements:  The 
miniiTium  non-Federal  matching 
requirement  is  20  percent  of  the  total 
cost  of  the  project.  The  total  approved 
cost  of  the  project  is  the  sum  of  the 
Federal  share  and  non-Federal  share. 
Therefore,  a  projei:t  requesting  $500,000 
in  Federal  funds,  must  include  a  match 
of  at  least  $125,000  for  a  total  project 
co.st  of  $625,000  per  17  month  budget 
period.  This  match  constitutes  20 
percent  of  the  total  project  cost  (Federal 
+  non-Federal  share).  The  non-Federal 
matching  requirement  may  be  met  by 
cash  or  in-kind  contributions,  although 
applicants  are  encouraged  to  meet  their 
match  requirements  through  cash 
contributions. 

Successful  applicants  who  exceed  the 
minimum  non-Federal  match  in  their 
proposed  budget  will  be  required  to 
provide  the  match  amount  proposed. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  26  projects 
will  be  funded. 

2.  Coordinated  Interdisciplinary 
Training  Models  on  the  Coexisting 
Problems  of  Substance  Abuse  end  Child 
Abuse  and  Their  Impacts  on  and 
Relationships  to  Family  Support  and 
Family  Preservation  Efforts 

Purpose:  The  purpose  of  this  priority 
area  is  to  provide  for  the  development 
or  expansion  of  interdisciplinary 
training  models  specific  to  the  co- 
existing problems  of  substance  abuse 


and  child  abuse  and  neglect,  and  to 
collaborate  on  the  implementation  of 
this  training  with  the  State  or  Tribal 
child  welfare  agency  which  is 
responsible  for  Family  Preservation  and 
Support  Services.  The  training  should 
target  current  professionals  and 
practitioners  in  disciplines  serving 
abused  or  neglected  children.  This 
priority  area  is  intended  to  build  upon 
the  knowledge  and  experience  of  those 
innovative,  comprehensive, 
inti-rdiscipli.nary  training  models 
developed  under  the  1991  solicitation, 
by  implementing  training  strategies  that 
are  statewide,  multi-state,  or  regional  in 
nature  and  address  the  impaci  and 
relationship  of  these  problems  to  family 
support  and  family  preservation 
services. 

At  the  time  of  the  FY  91 
announcement,  it  was  recognized  that 
when  children  who  have  been  severely 
neglected  or  abused  as  a  result  of 
parental  substance  abuse  rom.e  to  the 
attention  of  child  welfare  agencies,  a 
number  cf  pivotal  decisions  mut^i  be 
made.  These  decisions  range  from 
delivery  of  specific  services  to  out-of- 
home  placement.  From  the  point  of  the 
initial  report,  the  process  entails 
assorted  disciplines  (legal,  social, 
health,  mental  health)  and  muhiple 
servfice  providers.  Effective 
conimunication  among  them  is  essentia! 
to  provide  comprehensive  care  and  to 
avoid  fragmented  or  duplicate  services. 
It  was  also  recognized  that  because  of 
the  urgency  of  the  need  for  personnel, 
many  child  welfare  agencies  and  mentid 
health/substance  abuse  treatment 
facilities  may  hire  staff  with  little  or  no 
training  specific  to  either  child  abuse 
and  neglect  and/or  the  relationship 
between  parental  substance  abuse  and 
child  abuse  and  neglect.  In  addition, 
there  is  a  need  for  qualified 
professionals  from  other  fields,  such  as 
law  and  psychology,  who  ser\'e  children 
and  families  to  become  knowledgeable 
about  issues  related  to  substance  abuse 
and  child  abuse  and  neglect. 

These  conditions  create  two  distinct 
but  complementary  training  needs;  (a) 
Interdisciplinary,  specialized  training 
on  substance  abuse  and  child  abuse 
available  to  persons  from  a  variety  of 
fields  working  with  children;  and  (b) 
interdisciplinary  in-service  training 
which  provides  specialized, 
immediately  available  information  to 
child  welfare  practitioners,  particularly 
those  providing  services  to  children  of 
substance  abusers  or  substance  abusing 
parents  who  have  or  who  are  at  risk  of 
abusing  their  children. 

The  training  programs  funded  under 
the  1991  announcement  have  had  a  fer- 
reaching  effect  upon  the  professionals 
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they  trained.  Among  the  effects 
emerging  is  the  development  of 
interdisciplinary  understanding  among 
professionals  who  previously  did  not 
understand  one  another's  roles  or 
terminology.  Other  gains  were  increased 
knowledge  of  the  recovery  process  and 
the  specific  effects  of  certain  drugs 
which  can  affect  a  family  child  welfare 
treatment  plan. 

Many  interdisciplinary  training  and 
education  models  already  exist, 
including  the  ones  utilized  by  the  FY 
1991  grantees,  that  can  be  adapted  to 
provide  the  desired  information  about 
substance  abuse  as  it  relates  to  child 
abuse  and  neglect,  and  about  family 
support  and  family  preservation  service 
models  and  concepts.  It  is  suggested 
that  appHcants,  to  the  extent  possible, 
incorporate  currently  available 
Dfcources  to  minimize  the  time  and 
Dsources  expended  on  curriculum 
djevelopment  and  to  maximize  the 
number  of  professionals  and  para- 
professionals  who  will  benefit  from  the 
training  effort  during  the  project  period. 
Information  regarding  existing 
iiaterdisciplinar>'  training  programs  can 
be  obtained  from  the  Clearinghouse  on 
Child  Abuse  and  Neglect  Information, 
P.O.  Box  1182,  Washington,  DC  20013, 
(300)  394-3366;  the  National  Resource 
Gonter  for  Family  Support  Programs. 
2D0  Michigan  Avenue,  suite  1520, 
Cjiicago,  Illinois  60604.  (800)  341-9361; 
and  the  National  Resource  Center  on 
Family  Based  Services,  room  112,  North 
Hall.  University  of  Iowa,  Iowa  City, 
Icjwa  52242.  (319)  335-2200. 

Existing  curricula  specific  to  child 
abuse  and  neglect  could  be  adapted  to 
iitclude:  (a)  Community  responses  for 
providing  services  for  substance  abusing 
care  providers;  (b)  community 
overviews  of  public  health  problems  as 
thoy  relate  to  substance  abusing  parents, 
including  pregnant  womnn;  (c) 
physiological  aspects  of  substances  as 
they  relate  to  child  abuse  and  neglect; 
(d)  effects  of  prenatal  substance  use  on 
newborns;  (e)  strategies  for  working 
uiith  drug  exposed  and  drug  affected 
infants,  older  children,  and  adolescents; 
(f)  risk  assessment  training  for 
identifying  and  intervening  with 
substance  abusing  parents  and  other 
fahiily  members;  (g)  strategics  for 
working  with  substance  abusing  adults/ 
parents;  (h)  impacts  of  substance  abuse 
and  child  abuse  on  family  support  and 
family  preservation  programs;  (i) 
strategies  for  addressing  substance 
abuse  issues  in  families  and  the  related 
supports  for  children  when  developing 
family  support  and  family  preservation 
case  plans.  Training  may  be  developed 
by  contract,  or  may  be  jointly  developed 
by  individual  agencies. 


Minimum  Requirements  for  Program 
Design:  In  order  to  successfully  compete 
under  this  priority  area,  the  application 
should  be  responsive  to  the 
requirements  of '  jis  part  and  Section 
107A(c)  of  the  Act.  (See  section  lU  C.  1 
of  this  announcement): 

•  Indicate  the  type  of  training  that 
would  be  targeted  by  the  project  (i.e., 
statewide,  multi-state,  or  regional)  and 
the  network  through  which  the  training 
would  be  offered. 

•  Identify  the  lead  agency  or 
educational  entity  and  other  responsible 
entities  that  would  be  involved  in  the 
proposed  project.  Training  development 
should  involve,  at  a  minimum,  input 
from  the  medical,  legal,  social  work,  and 
mental  health  disciplines  in 
coordination  with  local  drug  and 
alcohol  counseling,  youth  sheher  and 
public  health  service  providers.  If  the 
application  builds  on  a  program 
currently  funded  under  the  Emergency 
Services  program,  describe  how  the 
evaluation  of  the  current  project  will  be 
utilized  to  improve  training  strategies 
and  how  the  target  population  will  be 
expanded  under  the  new  program. 
Documentation  of  interdisciplinary 
participation  must  be  provided:  e.g.. 
copies  of  existing  agreements  or  letters 
of  commitment  indicating  the  level, 
duration,  and  type  of  participation  that 
would  be  provided. 

•  Provide  for  coordination  with  and 
involvement  of  the  State  or  Tribal 
agency  responsible  for  the  State' 
planning  and  implementation  of  Family 
Preservation  and  Support  Services  (Title 
IV-B  of  the  Social  Security  Act.  Subpart 
2)  with  a  description  of  how  this 
demonstration  relates  to  the  planning 
process  and/or  the  development  of  a 
statewide  continuum  of  coordinated 
services.  It  is  the  intent  of  these 
demonstrations  to  pilot  innovative 
training  models  which  will  infonn  Stale 
and/or  Tribal  policy  in  the  training  of 
professionals  who  provide  family 
preservation  and  support  ser\'ices  to 
families  in  which  substance  abuse 
places  children  at  risk.  Documentation 
of  the  State  agency's  participation  must 
be  provided  in  the  form  of  an 
interagency  agreement  or  letter  of 
commitment  documenting  the  joint 
effort  to  be  undertaken. 

•  Describe  how  the  proposed  project 
would  enhance  or  expand  training  that 
is  already  available  for  professionals  on 
the  problems  of  substance  abuse  and 
child  abuse  and  neglect,  and  how  they 
interrelate  with  the  provision  of 
comprehensive  family  preser\ation  and 
support  services.  Describe  the 
population  to  which  the  training  would 
be  directed.  Describe  the  plan  for 
targeting  and  recruiting  training 


participants.  Describe  the  criteria  for 
selecting  the  targeted  population. 

•  Describe  the  type  of  training  that 
would  be  provided,  type  of  staff  or 
trainers  to  be  used,  the  curriculum  that 
would  be  used,  the  length  of  training, 
and  the  number  of  persons  expected  to 
benefit  from  the  training  during  the  life 
of  the  project.  If  the  proposal  builds 
upon  a  currently  funded  Emergency 
Services  project,  discuss  the  impact  of 
the  project,  how  the  proposed  effort 
expands  upon  it.  and  how  it  relates  to 
the  implementation  of  family  support 
and  family  preservation  services. 

•  Clear  statements  of  the  project 
goals,  the  anticipated  end  results,  and 
how  outcomes  would  be  measured  are 
required  of  all  applications.  The  costs  of 
this  evaluation  are  to  be  included  in  the 
project  budget.  It  is  suggested  that  10% 
of  the  grant  award  be  designated  for 
evaluation  purposes.  Additionally, 
applicants  should  assure  participation 
in  any  national  evaluation  that  ACYF 
may  conduct. 

•  Provide  for  an  evaluation  of  the 
implementation,  effectiveness,  and 
impact  of  the  project.  Each  applicant  is 
required  to  obtain  an  independent  third 
party  evaluation  of  the  project,  and  to 
submit  with  the  application,  an 
evaluation  plan  that  clearly  addresses 
the  following  areas  and  questions: 

1.  The  project's  success  in 
implementing  the  training  effort. 

— Was  the  training  successfully 

implemented? 
— Was  the  project  successful  in 

recruiting  and  maintaining  targeted 

participants? 
— What  were  the  obstacles/problems  in 

implementing  the  training? 

This  should  include  a  discussion  of 
start-up  activities,  staff  recruitment  and 
qualifications,  training  design  and 
approach,  training  implementation, 
criteria  for  success  and  methods  to 
measure  each,  participant  recruitment 
and  characteristics,  and  feedback 
sources  and  revisions.  A  description  of 
problems  encountcrnd  and  procedures 
for  resolving  problems  relevant  to  each 
aspect  of  the  training  effort  should  be 
included. 

2.  The  effectiveness  of  the  training 
effort. 

— Did  the  training  effort  bring  about  a 
change  in  the  knowledge,  attitudes, 
and/or  behavior  of  the  participants 
with  respect  to  the  training 
objectives? 

3.  The  impact  of  the  training  effort. 

— Did  the  training  result  in  a  change  in 
the  on-the-job  activities  of 
participants? 
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— Did  the  training  change  the  way 
participants  view  their  agency's  role 
in  the  community? 

•  Document  and  describe  how  the 
project  would  become  an  ongomg  part 
of  the  agency,  organization,  tribe,  or 
State's  program  of  family  support  and 
family  preservation  following  the 
termination  of  Federal  funding  and  the 
steps  the  applicant  would  take  to 
accomplish  this.  Among  these  steps 
should  be  ti.e  project's  representation 
and  expected  impact  on  the  planning 
process  for  family  support  and  family 
preservation  services. 

•  Provide  assurances  that  at  least  one 
key  person  from  the  project  would 
attend  an  annual  three  d^y  grantees' 
i.ieetirg  in  •> .  ashington,  D.C. 

Project  Duration:  The  length  of  the 
\  .-ojects  must  not  exceed  17  months. 

Federal  Share  of  Project  Costs:  Ihe 
•   iximujn  Federal  share  is  $200,000  for 
I  17  month  budget  period. 

Matching  Requirements:  None 

Anticipated  Number  of  Projects  To  Be 
Funded:  It  is  ariticipated  that  10  projects 
will  be  funded. 

III.  General  Information  and 
Requirements  for  the  Application 
Process  and  Review 

This  part  contains  information  and 
instructions  for  submitting  applications 
in  response  to  this  announcement. 
Application  forms  are  provided  at  the 
end  of  this  section,  along  with  a 
checklist  for  assembling  the  application 
package. 

A.  General  I-^formation 

1  Review  Process  and  Funding 
Decisions 

Applications  will  be  reviewed  and 
scored  competitively  agains!  the 
published  evaluation  criteria  (see  III  D 
of  this  seciion)  by  experts  in  the  fitild, 
generally  persons  from  outside  of  the 
Federal  government.  The  results  of  this 
review  are  a  primary  factor  in  making 
funding  decisions.  The  Administration 
on  Children,  Youth,  and  Families 
(ACVT)  reserves  the  option  of 
discussing  applications  with,  or 
referring  them  to,  other  Federal  or  non- 
Federal  funding  sources  when  this  is 
determined  to  be  in  the  best  interest  of 
the  Federal  govenmient  or  the 
applicant.  ACYF  may  also  soUcit 
conmients  from  other  Federal  agencies. 
Central  and  Regional  Office  staff, 
interested  f'-^ndations,  national 
organizatiOi.s,  speciahsts,  experts.  States 
and  the  general  public.  These 
comments,  along  with  those  of  the 
expert  reviewers,  will  be  considered  by 
the  Commissioner,  Administration  on 


Children.  Youth  and  Families  in  making 
funding  decisions. 

2.  Required  Notification  of  the  State 
Single  Point  of  Contact 

All  applications  for  research  or 
demonstration  projects  submitted  to 
NCCAN  are  covered  under  Executive 
Order  (E.O.)  12372,  Intergovernmental 
Review  of  Feder.^1  Programs,  and  title  45 
Code  cf  Federal  Rrgubtions  (CFR)  part 
100,  Intergovernmental  Review  of 
Department  of  HeaUh  and  Human 
Services  Programs  and  Activities.  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 
Therefore,  the  applicant  should  contact 
his  or  her  State  Single  Point  of  Contact 
(SPOC)  directly  to  determine  what 
materials,  if  any,  the  SPOC  r^uiras. 
Contact  information  fur  each  State's 
SFOC  is  found  at  the  end  of  this  Part. 

Al;  States  and  territories,  except 
Alabama,  Alaska,  Connecticut,  Hawaii, 
Idaho,  Kansas,  Louisiana,  Minmssota, 
Montana,  Nebraska,  Oklahoma, 
Pennsylvania,  Oregon,  Virginia, 
Washington.  American  Samoa  and 
Palau,  have  elected  Jo  participate  in  the 
Executive  Order  process  and  have 
established  a  State  Single  Point  of 
Contact  (SF*OC).  Applicants  from  these 
17  jurisdictions  need  take  no  adion 
regarding  E.O.  12372.  Applications  for 
projects  to  be  administered  by  federally 
recognized  Indian  Tribes  are  also 
exempt  from  the  rcquirtmants  of  E.O. 
12372. 

It  is  impe.-ative  that  the  applicant 
sub::iit  all  required  materials  to  the 
SPOC  as  soon  as  possible  and  indicate 
the  date  of  this  submittal  (or  the  dr.te  of 
contact,  if  no  submittal  is  required)  on 
the  Standaid  Form  (SF)  424,  item  16a. 
Under  45  CFR  100.8[;i)(2),  SPOCs  have 
60  days  from  the  grant  applit.ation 
deadline  to  comment  on  a;:  j)lications  for 
financial  assistance  under  this  program. 
These  comments  are  reviewed  as  part  of 
the  award  process.  Failure  to  notify  the 
SPOC  can  result  in  a  delay  in  grant 
award. 

Tlie  SPOCs  are  encouraged  to 
eliminate  the  submission  of  routine 
endorsements  as  official 
recommendations.  Additionally,  SPOCs 
are  requested  to  clearly  differentiate 
between  mere  advisory  comments  and 
those  official  State  process 
recommendations  which  may  trigger  the 
"accommodate  or  explain"  rule.  It  is 
helpful  in  tracking  SPOC  comments  if 
the  SPOC  will  clearly  indicate  the 
applicant  organization  as  it  appears  on 
the  application  SF  424.  When  comments 
are  submitted  directly  to  ACF,  they 
should  be  addressed  to  the  application 


mailing  address  located  in  the  front 
section  of  this  announcement.  A  list  of 
Single  Points  of  Contnct  for  each  State 
and  territory  is  included  in  Appendix  5 
of  this  announcement. 

3.  Paperwork  Reduction  Act  of  1980 

Under  the  Paperwork  Reduction  Act 
of  1980,  Public  Law  96-511,  the 
Department  is  required  to  submit  to  the 
Office  cf  Management  and  Budget  for 
review  and  approval  any  information 
collection  involving  10  or  more 
respondents. 

B.  Application  Screening  Criterio 

Applications  must  meet  the  follov.'ing 
screening  requirements  or  they  will  not 
be  considered  in  the  current 
competition;  these  requirements  will  he 
rigorously  enforced: 

1.  Eligible  Applicants 

(a)  Any  State  or  local  agencies  that  are 
responsible  for  administering  ch'  Id 
abuse  or  related  child  abuse 
intervention  services;  and  (b) 
community  and  mental  health  agencies 
and  nonprofit  youth-serving 
organizations  witii  experience  in 
p.'oviding  child  abuse  prevention 
services. 

In  cases  where  applications  have  been 
reviewed  and  evaluated  and  are 
determined  to  be  qualitatively  of  equal 
strength,  priority  consideration  will  be 
given  to  those  entities  funded  in  1991 
under  Program  Announcement  No. 
93554.911,  published  in  the  Federal 
Register  on  July  11, 1991.  (56  FR 
31782),  entitled  Emergency  Child  Abuse 
and  Neglect  Prevention  Services 
Progro.m:  Availability  of  Funds  and 
Request  for  Applications;  Notice. 

Applications  may  be  submitted  under 
more  than  one  priority  area;  however,  a 
.separate  application  must  be  submitted 
for  each  priority  area. 

2.  Deadline  for  Submittal  of 
Applications 

The  closing  date  for  submittal  cf 
applica'icns  is  on  July  18,  1994. 

(a)  Deadlines.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either:  (1)  Received  on  or  before 
the  deadline  date  at  the  address 
specified  above;  or  (2)  postmarked  on  or 
before  the  deadline  date  and  received  by 
ACF  in  time  to  be  considered  during  the 
competitive  review  and  evaluation 
process  under  chapter  1-62  of  the 
Health  and  Human  Services  Grants 
Administration  Manual.  (Applicants  are 
cautioned  to  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  to  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service.  Private 
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metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

(h)  Late  applications.  Applications 
whiiii  do  not  meet  the  criteria  in  the 
above  paragraphs  are  considered  late 
applications.  The  granting  agency  shall 
notiiy  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

(d)  Extension  of  deadlines.  The 
Administration  for  Children  and 
Families  (ACF)  may  extend  the  deadline 
for  all  applicants  because  of  acts  of  God 
such  as  floods,  hu.Ticanes,  etc.,  or  when 
there  is  widespread  disruption  of  the 
mnils.  However,  if  ACF  does  not  extend 
the  deadline  for  all  applicants,  it  may 
not  fA'aive  or  extend  the  deadlin.e  for  any 
applicant. 

C.  /{pplication  Requirements 

1.  Responsiveness  to  Funding  Priorities 

The  application  must  be  responsive  to 
the  |>riority  area  under  which  it  is  being 
subinitted.  The  applicant  must  identify 
the  priority  area  at  the  top  of  page  one 
of  f })e  SF  424.  In  order  to  be  considered 
responsive,  the  application  must 
address  each  of  the  minimum 
reqijirements  for  an  application 
spe(|ified  in  the  priority  area  description 
and  must  contain  the  following 
information  as  specified  in  section  107A 
of  the  Child  Abuse  Prevention  and 
Treatment  Act: 

(a\  an  assurance  that  the  applicant  operates 
in  a  geographic  area  where  child  abuse  and 
neglect  related  to  parental  substance  abuse 
has  i>|aced  substantial  strains  on  State  and 
local  Agencies  and  has  resulted  in  substantial 
incn  iises  in  the  need  for  services  and'or 
training  that  cannot  be  met  without  funds 
avail  Kle  under  this  announcement  (citing 
exist  ing  sources  of  data  to  the  extent 
pass  ifle): 

(h)  identify  tlie  responsible  agency  or 
agencies  that  will  be  involved  in  the  use  of 
fimd  >  provided  under  this  announcement; 

(c)  a  description  of  emergency  situations 
with  regard  tc  children  of  substance  abusers 
who  r^ecd  services  of  the  type  de-scribed  in 
this  ii^nounceroent: 

[i\]  I  plan  for  improving  the  deliver^'  of 
such  ^rvices  to  children;  and 

(e)  assurances  that  such  services  or  training 
will  *  provided  in  a  comprehensive,  multi- 
disci  pilinary  and  coordinated  manner. 

2.  Application  Form 

The  applicant  must  reproduce  single- 
sided  copies  of  the  SF  424  (revised 
198JJ). 

3.  Cdpies  Required 

Applicants  must  submit  an  original 
and  two  copies  of  the  complete 
application  prepared  in  accordance  with 
the  instructions  provided.  A  complete 
application  includes:  the  completed  SF 
424,  |a  summary  description  of  the 


proposed  project,  required 
certifications/assurances,  and  the 
program  narrative.  The  full  application 
package  is  described  in  III  H  below. 

4.  Signature 

The  signature  of  the  Certifying 
Representative  must  be  handwritten 
(preferably  in  black  ink)  and  the  signer's 
name  and  title  must  be  typed  in  Item 
18a  on  the  original  SF  424. 

5.  Length 

A.11  narrative  sections  of  the 
application  must  meet  the  format 
specifications.  Although  no  page  limit 
has  been  established,  applicants  should 
seriously  consider  the  information 
provided  in  the  introduction  to  Part  11. 
and  provide  narratives  that  are  succinct, 
responsive  to  the  priority  area 
requirements,  and  are  within  the  general 
recommended  length  requirements  as 
specified  in  the  instructions  later  in  this 
part. 

D.  Evaluation  Criteria 

.    The  Program  Narrative  Statement  of 
the  application  should  correspond  to 
the  evaluation  criteria.  The  description 
of  the  four  criteria  below  should  be  used 
as  headings  in  developing  the  program 
narrative. 

Applications  will  be  reviewed  by  a 
panel  of  at  least  three  individuals.  These 
reviewers  will  comment  on  and  score 
the  applications,  basing  their  comments 
and  scoring  decisions  on  the  criteria 
below. 

1.  Objectives  and  Need  for  Assistance 
(25  Points) 

The  extent  to  which  the  applicant 
clearly  slates  principal  objectives  and 
expected  outcomes  of  the  project  which 
reflect  an  understanding  of  the  priority 
area  issues;  and  indicates  an  awareness 
of  related  ser\'ices  available  in  the 
community  and  how  those  services  will 
be  used  in  relation  to  the  proposed 
project.  Describe  the  specific  need  for 
the  project  in  terms  of  its  significance 
for  the  incorporation  of  substance  abuse 
and  child  abuse  and  neglect  services 
into  the  State  or  Tribal  implementation 
of  family  preservation  and  support 
ser\'ices.  Describe  the  problem  within 
the  context  of  the  services  now  available 
and  services  unavailable  in  the 
community.  State  the  services  objective 
of  the  project  and.  where  applicable, 
give  a  precise  location  of  the  projects  or 
area(s)  to  be  served  by  the  project. 
Discuss  the  state-of-the-art  relative  to 
the  problem  of  substance  abuse  as  it 
relates  to  child  abuse  and  neglect,  and 
their  impact  on  family  support  and 
family  preservation  services,  including  a 


list  of  any  relevant  published  work  by 
the  author(s)  of  the  proposal. 

2.  Results  or  Benefits  Expected  (15 
Points) 

The  extent  to  which  the  applicant 
identifies  and  describes  realistic  and 
measurable  service  delivery 
components,  results  and  benefits, 
consistent  with  the  specific  goals  and 
objectives  of  the  proposal;  the  manner 
in  which  actual  results  and  benefits  to 
be  derived  by  the  project  would  be 
objectively  measured  and  substantiated 
to  determine  if  objectives  are  met;  and 
there  are  clearly  stated,  and  significant 
anticipated  contributions  to  services 
and  practice  in  the  implementation  of 
Family  Support  and  Family 
Preservation  Services  in  the  community. 
Tribe,  or  State. 

Describe  the  population  or 
populations  to  be  targeted  and  the 
number  of  persons  in  that  population 
expected  to  benefit.  Indicate  the  reason 
for  targeting  that  particular  population, 
e.g..  previous  regional  assessments, 
surveys,  or  other  existing  data.  Describe 
the  specific  benefits  to  the  targeted 
population.  Describe  the  anticipated' 
impact  on  the  State  planning  process  for 
Family  Support  and  Family 
Preser\'ation  Services. 

3.  Approach  (40  Points) 

The  extent  to  which  the  application 
outlines  a  sound  and  workable  plan  of 
action  pertaining  to  the  scope  of  the 
project  and  details  how  the  proposed 
work  will  be  accomplished;  presents  a 
clear  conceptual  understanding  of 
prevention,  intervention,  and  treatment 
approaches  as  they  relate  to  the 
coexisting  problems  of  substance  abuse 
and  child  abuse  and  neglect;  relates  the 
specific  service  needs  of  the  target 
population  (children  who  have  been  or 
are  at  risk  of  child  abuse  and  neglect 
due  to  parental  or  caretaker  substance 
abuse  and  their  families)  to  family 
support  and  family  preservation  efforts; 
cites  factors  which  might  accelerate  or 
delay  the  work  and  gives  acceptable 
reasons  for  taking  this  approach  as 
opposed  to  others;  describes  and 
supports  any  unusual  features  of  the 
project,  such  as  design  or  technological 
innovations,  use  of  automated 
management  and  information  systems, 
reductions  in  cost  or  time,  or 
extraordinary  social  and  community 
involvements;  provides  projections  of 
the  accomplishments  to  be  achieved; 
and  presents  an  evaluation  plan  which 
clearly  addresses  the  evaluation 
questions  contained  in  the  priority  area 
description,  including  proposed 
measures  to  be  used.  The  application 
lists  the  activities  to  be  carried  out  in 
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chronological  order  and  shows  a 
reasonable  schedule  of 
accomplislunents  and  target  dates.  It 
relates  each  aspect  of  the  workplan  to 
the  specific  evaluation  objectives;  i.e.. 
identifies  the  kind  of  data  to  be 
collected  and  maintained  relevant  to 
goals  and  objectives  to  be  evaluated; 
discusses  the  criteria  to  be  used  to 
evaluate  the  results  and  impact  of  the 
project,  both  at  the  program  level  and  at 
the  individual  child  and  family  levels. 
The  application  explains  the 
methodology  that  will  be  used  to 
determine  if  the  needs  that  have  been 
identified  and  discus-sed  are  met,  and 
the  expected  results  and  benefits  are 
achieved.  The  application  also  lists  each 
organization,  agency,  consultant,  or 
other  key  individuals  or  groups  with 
whom  work  on  the  project  will  be 
coordinated,  and  describes  the  nature  of 
the  interaction  and  the  benefits 
expected  to  be  derived  from  the 
proposed  coordination  of  programs  and 
activities. 

4.  Staff  Background  and  Organization's 
Experience  (20  Points) 

The  extent  to  which  the  resumes  of 
the  program  director  and  key  project 
staff  (including  names,  addresses, 
training,  background  and  other 
qualifying  experience)  and  the 
organization's  experience  demonstrate 
the  ability  to  administer  effectively  and 
efficiently  a  project  of  this  size, 
complexity  and  scope  and  reflect  the 
ability  to  use  and  coordinate  activities 
with  other  agencies  for  the  delivery  of 
comprehensive  support  ser\'ices.  The 
extent  to  which  the  agency  is  in  the 
position  to  inform  policy  related  to  the 
implementation  of  Family  Preservation 
and  Support  Services,  and  the 
involvement  of  the  agency  or  agency 
representatives  in  the  Family  Support 
and  Family  Preservation  planning 
process.  The  application  describes  the 
relationship  between  this  project  and 
other  work  planned,  anticipated  or 
underway  under  Federal  assistance 

Describe  the  background  experience, 
training  and  qualifications  of  the  key 
staff  and  consultants,  including  any 
experiences  working  on  child  abuse  and 
neglect,  programs  or  services  related  to 
substance  abuse,  and/or  family  support 
and  family  preser\'ation  programs 
(curriculum  vitae  or  resumes  must  be 
included  with  the  application.)  Describe 
the  adequacy  of  available  resources  and 
organizational  experience  related  to  the 
tasks  of  the  proposed  project.  An 
organizational  capability  statement  must 
be  included  with  the  application. 
Describe  any  collaborative  efforts  with 
other  organizations  including  the  nature 
of  their  contribution  to  the  project. 


Interagency  agreement.'?  or  letters 
indicating  the  type,  extent  and  duration 
of  commitment  must  be  included  with 
the  application. 

Describe  the  staffing  pattern  for  the 
proposed  project,  listing  key  staff  and 
consultants,  their  responr,ibilities  in 
conjunction  with  this  project  and  the 
time  they  will  be  committing  to  the 
project. 

identify  the  authors  of  the 
application,  by  section,  and  their  role  in 
the  proposed  project. 

E.  The  Components  of  the  AppUcation 

A  complete  application  consists  of  the 
following  in  this  order 

1.  Application  Face  Sheet,  SF  424, 
pagel. 

2.  Budget  Non-Construction.  SF  424.A, 
Budget  Information:  Section  A  (Budget 
Summary).  Section  B  (Budget 
Categories),  and  Section  E  (Budget 
Estimates  of  Federal  Funds  Needed  for 
Balance  of  the  Project); 

3.  Budget  justification  (approximately 
three  pages); 

4.  Project  summan,'  descjiption  with 
listing  of  key  words  (approximately  1 
page); 

5.  Program  Narrative  (approximately 
40  double-spaced  pages  is  suggested  as 
a  reasonable  length),  organized  with 
sections  addressing  the  following  four 
areas:  (1)  Objectives  and  Need  for 
Assistance;  (2)  Resuhs  or  Benefits 
Expected;  (3)  Approach;  and  (4)  Staff 
Background  and  Experience; 

6.  Organizational  capability 
statement; 

7.  Letters  of  commitment; 

8.  SF  424B  Assurances-Non 
Construction,  Debarment,  and  Drug  Free 
Workplace;  Certification  Regarding 
Lobbying;  and 

9.  Appendices/attachments,  may 
include  a  bibliography  (approximately 
two  pages  single-spaced);  resumes  or 
curriculum  vitae  (approximately  two 
pages  each);  and  evaluation 
instruments/measures. 

F.  Preparing  the  Application 

1.  Availability  of  Forms 

Agencies  and  organizations  interested 
in  applying  for  grant  funds  should 
submit  an  application(s)  on  the 
Standard  Form  424  (revised  April  1988) 
which  is  included  in  this 
announcement. 

Each  apphcation  must  be  executed  by 
an  individual  authorized  to  act  on 
behalf  of  the  applicant  agency  and  to 
assume  responsibility  for  the  obligations 
imposed  by  the  terms  and  conditions  of 
the  grant  award.  Applications  must  be 
prepared  in  accordance  with  the 
guidance  provided  in  this 
announcement  and  the  instructions  in 
the  attached  application  package. 


2.  Application  Submission  and 
Notification 

Applications  may  be  mailed  to 
theDeparlmenl  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants.  370  L'Enfant  Promenade  SVV.. 
6th  Floor  OFM/DDG,  Washington,  DC 
20447,  Attention:  Maiso  Erv'ant. 

Hand  delivered  applications  are 
accepted  during  the  normal  working 
hours  of  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  en  or  prior  to  the 
established  closing  date  at: 
Administration  for  Children  and 
Families,  Division  of  Discretionarj' 
Grants,  6th  Floor  OFM/DDG,  901  D 
Street  SW.,  Washington  DC  20447, 
Attention;  Maiso  Bryant. 

The  program  announcement  number, 
93554.942,  must  be  clearly  identified  on 
the  application.  ^ 

Successful  applicants  will  be  notified 
through  a  Notice  of  Financial  Assistance 
Awarded.  The  award  will  state  the 
amount  of  Federal  funds  awarded,  the 
purpose  of  the  grant,  the  terms  and 
conditions  of  the  award,  the  effective 
date  of  the  grant,  the  total  project 
period,  the  budget  period  and  the 
amount  of  the  non-Federal  matching 
share.  Unsuccessful  applicants  will  be 
notified  by  letter. 

3.  Program  Narrative 

The  Program  Narrative  is  a  very 
important  part  of  the  application.  It 
should  be  clear,  concise  and  specific  to 
the  priority  area  being  addressed  as 
described  in  Part  II.  The  narrative 
should  provide  information  on  how  the 
application  meets  the  evaluation 
criteria.  This  narrative  should  be  no  less 
than  6  double-spaced  pages  and  up  to 
approximately  40  double-spaced  pages. 
It  should  be  typed  on  a  single-side  of 
8V2"  by  11"  plain  white  paper  with  1" 
margins  on  both  sides.  All  pages  of  the 
narrative  (including  charts,  tables, 
maps,  exhibits,  etc.)  must  be 
sequentially  numbered,  beginning  with 
"Objectives  and  Need  for  Assistance"  as 
page  one.  Applicants  should  not  submit 
reproductions  of  larger  size  paper 
reduced  to  meet  the  size  requirement. 

Applicants  are  required  to  follo^v  the 
format  described  below  in  preparing 
their  applications,  using  the  four 
headings  for  the  sections  of  the 
narrative.  However,  the  number  of 
specific  pages  for  each  section  is  given 
as  a  suggestion  only.  The  specific 
information  to  be  included  under  each 
heading  was  discussed  previously  under 
the  "Evaluation  Criteria." 

The  four  sections  are: 

(1)  Objectives  and  Need  for  Assistance 
(nine  pages  double-spaced); 
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(2)  Results  or  Benefits  Expected  (three 
pages  double-spaced); 

(3)  (Approach  (twenty  pages  double- 
spacejd); 

(4)  jStaff  Background  and  Experience 
(eight  pages  double-spaced). 

4.  Organizational  Capability  Statement 

Appjlicants  should  provide  a  brief 
(appr|»iiraately  two  pages  double- 
spaced)  background  description  of  how 
the  applicant  is  organized  and  the  types 
and  quantities  of  services  it  provides  or 
the  re^arch  capabilities  it  possesses. 
This  statement  may  also  include 
descriptions  of  current  work, 
descriptions  of  relevant  past  experience 
as  well  as  the  competence  of  the  project 
team  ^nd  its  demonstrated  ability  to 
produce  a  final  product  that  is 
compj-ehensive  and  usable. 

5.  Assurances  and  Certifications 

Applicants  must  file  a  standard  form 
424B,1  Assurances-Non-Construction 
Programs,  and  Certifications  Regarding 
Lobbyuag.  Both  must  he  signed  and 
rpturhgd  with  the  application.  In 
addition,  applicants  must  provide 
certifipation  regarding:  (1)  Drug-Free 
Workplace  Requirements;  and  (2) 
Debarfnent  and  Other  Responsibilities. 
These  two  certilications  are  self- 
explaliBtory. 

Copiies  of  these  assurances/ 
certifications  are  reprinted  at  the  end  of 
this  announcement  and  should  be 
reproduced,  as  necessary.  A  duly 
authorized  representative  of  the 
appliqant  organization  must  certify  that 
the  applicant  is  in  compliance  with 
these  assurances/ certifications.  A 
signature  on  the  SF  424  indicates 
compliance  with  the  Drug  Free 
Workplace  Requirements  and  the 
Debaqaent  and  Other  Responsibilities 
certifitations. 


G.  The  Application  Package 

To  expedite  the  processing  of 
applications,  each  applicant  is 
requested  to  adhere  to  the  following 
instructions.  Each  application  package 
must  include: 

1.  A  copy  of  the  Checklist  for  a 
Complete  Application  with  all  the  items 
checked  as  being  included  in  the 
application. 

2.  An  original  and  two  copies  of  the 
complete  application.  Each  copy  should 
be  stapled  securely  (front  and  back  if 
necessary)  in  the  upper  left  corner.  All 
pages  of  the  narrative  (including  ch<:rts. 
tables,  maps,  e.\hibits,  etc.)  must  be 
sequentially  numbered,  beginning  with 
"Objectives  and  Need  for  Assistance  as 
page  one.  To  facilitate  handling,  please 
do  not  use  covers,  binders,  tabs  or 
include  e.xtraneous  materials  such  as 
agency  promotion  brochures,  slide, 
tapes,  film  clips,  minutes  of  meetings  or 
articles  of  incorporation. 

Do  not  incluoe  a  self-addressed, 
stamped  acknowledgment  card.  All 
applicants  will  be  automatically  notified 
of  the  receipt  of,  and  the  four  digit 
identification  number  assigned  to,  their 
application.  This  number  and  priority 
area  must  be  referred  to  in  all 
subsequent  communication  with  ACF 
concerning  the  application.  After  an 
identification  number  is  assigned  and 
the  applicant  has  been  notified  of  the 
number,  applications  are  filed 
numerically  by  identification  number  to 
aid  in  quick  retrieval.  It  will  not  be 
possible  for  ACF  staff  to  provide  a 
timely  response  to  inquiries  about  a 
specific  application  unless  the 
identification  number  and  the  priority 
area  are  given.  Applicants  should  be 
advised  that  ACF  staff  cannot  release 
information  about  the  status  of  any 
application  prior  to  the  time  funding 
decisions  are  made.  Once  a  decision  is 
reached,  the  applicant  will  be  notified 
as  soon  as  possible  of  the  acceptance  or 
rejection  of  the  application. 


H.  Checklist  for  a  Complete  Application 

The  Checklist  below  should  be  typed 
on  8V2"  by  11"  plain  white  paper, 
completed  and  included  in  th« 
application  package. 

Checklist 

I  have  checked  my  application 
package  to  ensure  that  it  includes  the 
following; 

Checklist  for  a  Complete 

Application; 

One  original  application 

signed  in  black  ink  and  dated  plus  two 
copies; 

A  complete  SPOC 

certification  with  the  date  of  SPOC 
contact  entered  in  item  16  page  1  on  the 
SF424; 

Each  package  contains  the 

application  (original  and  two  copies)  for 
one  priority  area. 

The  original  and  both  copies  of  the 
application  include  the  following: 

SF  424,  page  1,  Application 
Face  Sheet; 

SF  424.\; 

Budget  justification; 

.Summary  description  and 

_Program  narrative; 
.Organizational  Capability 

Interagency  agreements; 

Letters  of  commitment; 

Certification  Regarding 

Lobbying; 

SF  424B  Assurances 

Appendices/attachments. 


key  words; 


Statement; 


(Federal  Catalog  of  Domestic  Assistance 
Pro^rani  Number  93.554  Child  Abuse  and 
Neglect  Prevention  and  Treatment). 

Dated:  April  13.  1994. 
Olivia  A.  Golden, 

Commissioner,  Administration  on  Children. 
Youth  and  Families. 
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Suj^ect:  Implementation  of  New 
Legislation:  Family  Preservation 
land  Support  Services,  Title  IV-B, 
'Subpart  2. 
Purpose:  The  purpose  of  this  Program 
Instruction  is  to  provide 
information  on  the  Fiscal  Year  (FY) 

1994  application  requirements  and 
guidance  for  developing  the  FY 

1995  five-year  State  Plan  for  Family 
Preservation  and  Support  Services. 
A  separate  Program  Instruction  will 
be  issued  for  grants  to  Indian 
Tribes. 

Le^al  and  Related  References:  Title  IV- 
jB  of  the  Social  Security  Act, 
Subpart  2,  Family  Preservation  and 
Support  Services;  Omnibus  Budget 
Reconciliation  Act  of  1993  (P.L. 
103-66);  45  CFR  Part  92. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  144  hours  per  response, 
including  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to: 
Reports  Clearance  Officer. 
Administration  for  Children  and 
famlijies,  Department  of  Health  and 
Human  Services,  370  L'Enfant 
Promenade  SW..  Washington.  DC  20447; 
and  to:  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project, 
Ofvte  control  number  0980-0258  (new 
request),  Washington,  D.C.  20503. 

Overview 

This  new  legislation  aims  to  promote 
family  strength  and  stability,  enhance 
parental  functioning,  and  protect 
children  through  funding  a  capped 
entijtlement  to  States  to  provide  family 
support  and  family  preservation 
services,  which  the  law  defines  broadly. 

There  is  widespread  consensus  in  the 
child  and  family  policy  community  that 
these  new  dollars,  although  relatively 
small,  can  best  be  used  strategically  and 
creatively  to  stimulate  and  encourage 
broader  system  reform  which  is  already 
undor  way  in  many  States  and 
communities. 

The  FY  1994  appropriation  for  this 
program  is  $60  million.  Of  this  amount, 
$2  million  is  reserved  for  Federal 
evaluation,  research,  and  training  and 
technical  assistance;  $600,000  is 
reserved  for  grants  to  Indian  Tribes.  The 
balance  is  available  for  grants  to  States 
to  fund  planning  and  services  for  family 
support  and  family  preservation. 

Fm  FY  1995,  the  authorization 
increases  to  $150  million.  Of  this 


amount.  $6  million  is  reser\'ed  for 
Federal  evaluation,  research,  and 
training  and  technical  assistance;  $1.5 
million  is  reserved  for  grants  to  Indian 
Tribes.  A  new  program  of  grants  to  State 
courts  will  be  initiated  at  a  funding 
level  of  $5  million.  (Information  on  this 
program  will  be  forthcoming.)  The 
balance  is  available  for  grants  to  States 
for  services. 

Attachment  A  lists  FY  1994  State 
allotments  and  estimated  allotments  for 
FYs  1995-98  based  on  the  statutory 
formula.  Attachment  B  contains  a  copy 
of  the  statute  and  an  excerpt  from  the 
Conference  Report  regarding  the 
definition  of  family  support  services. 

This  Program  Instruction  is  divided 
into  five  parts. 

•  Part  I  is  an  introductory  section 
which  contains  our  vision  for  this  new 
legislation  and  background  information 
on  family  support  and  family 
preservation  services. 

•  Part  II  is  a  discussion  of  family 
support  and  family  preservation 
services  and  guiding  principles  for  these 
services. 

•  Part  III  is  a  discussion  of  planning 
activities  essential  to  the  development 
of  a  five-year  State  Plan  for  services 
begirming  in  FY  1995.  including 
consuhation.  coordination,  data 
collection,  and  joint  planning. 

•  Part  IV  contains  a  brief  outline  of 
major  provisions  of  the  statute  and 
additional  fiscal  and  administrative 
information. 

•  Part  V  contains  instructions  for 
preparing  the  FY  1994  application  for 
planning  funds  and  for  services  funds. 

Submittals 

The  FY  1994  Application 

We  encourage  States  to  submit  the  FY 
1994  application  to  the  appropriate 
Regional  Office  as  soon  as  possible  and 
no  later  than  June  30.  1994. 

The  FY  1995  State  Plan 

We  encourage  States  to  submit  the 
five-year  FY  1995-99  State  Plan  as  soon 
as  possible  after  completing  the 
planning  process  and  no  later  than  June 
30.  1995. 

Part  I:  Introduction 

A.  Background 

Enactment  of  a  new  Subpart  2  to  title 
IV-B  of  the  Social  Security  Act  is  the 
first  major  change  in  this  title  since  the 
amendments  made  by  Public  Law  96- 
272,  the  Adoption  Assistance  and  Child 
Welfare  Act  of  1980. 

The  goals  of  that  legislation  were  to: 

•  Prevent  the  unnecessary  separation 
of  children  from  their  families; 


•  Improve  the  quality  of  care  and 
ser\'ices  to  children  and  their  families; 
and 

•  Ensure  permanency  for  children 
through  reunification  with  parents, 
through  adoption,  or  through  another 
permanent  living  arrangement. 

These  goals  have  not  oeen  fully 
realized.  A  wide  variety  of  reasons  have 
been  suggested  by  resea/chers  and 
practitioners,  including: 

•  Social,  cultural,  and  economic 
changes  (increases  in  substance  abuse, 
community  violence,  poverty,  and 
homelessness,  for  example),  which  have 
affected  the  number  of  families  coming 
to  the  attention  of  child  welfare  agencies 
and  the  severity  of  their  problems; 

•  Rising  rates  of  child  abuse  and 
neglect  reports,  particularly  for  child 
sexual  abuse; 

•  A  child  welfare  system  unable  to 
keep  up  with  these  increased  demands, 
given  constrained  resources,  high 
caseloads,  and  overburdened  workers; 

•  Services  planning  that  focuses  most 
resources  on  crisis  inter\'ention  and  too 
few  on  prevention; 

•  Lack  of  services  that  fit  the  real 
needs  of  families;  and 

•  The  isolation  of  the  child  welfare 
services  system  from  other  services 
needed  by  vulnerable  families,  such  as 
housing,  employment,  and  substance 
abuse  services. 

In  response.  Congress  has  passed,  and 
the  President  has  signed,  legislation  that 
will  pro\ide  States  with  new  Federal 
dollars  for  preventive  services  (family 
support  ser\ices)  and  ser\ices  to 
families  at  risk  or  in  crisis  (family 
preservation  services). 

In  addition  to  providing  funds  for 
expanding  services,  the  new  program 
offers  States  an  extraordinary 
opportunity  to  assess  and  make  changes 
in  State  and  local  service  delivery  in 
child  welfare,  broadly  defined.  The 
purpose  of  these  changes  is  to  achieve 
improved  well-being  for  vulnerable 
children  and  their  families,  particularly 
those  experiencing  or  at  risk  for  abuse 
and  neglect.  Because  the  multiple  needs 
of  these  vulnerable  children  and 
families  cannot  be  addressed  adequately 
through  categorical  programs  and 
fragmented  service  delivery  systems,  we 
encourage  States  to  use  the  new 
program  as  a  catalyst  for  establishing  a 
continuum  of  coordinated  and 
integrated,  culturally  relevant,  family- 
focused  services  for  children  and 
families. 

Among  the  elements  that  would 
ideally  be  part  of  the  continuum, 
depending  on  family  needs,  are  family 
support  and  family  preservation 
services;  child  welfare  services, 
including  child  abuse  and  neglect 
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preventive  and  trea'  :iPiit  ser.ices  antl 
fbster  care;  services  :  )  support 
reunification,  adopti'in,  kinship  care, 
independent  livir.g.  or  ulhi^r  permanent 
living  arrangenienrs,  and  linkages  to 
services  that  meet  other  needs,  such  as 
housing,  employment,  and  health. 

In  passiiig  diis  legisiaiion,  Congress 
recognized  that  new  tundinp  alono 
would  net  be  suffitiert  to  meet  the  goals 
of  the  legislation  and  .^biir  Law  96- 
272.  Because  new  or  e.xpandod  services 
are  just  one  element  nwuied  to  improve 
the  child  vveifai-e  system,  many  States 
and  communitits  may  choose  t j  carry 
out  major  char;ges  in  .ne  ways  services 
are  delivered  and  in  the  systems  that 
deliver  them,  in  order  io  ensure  that 
services  are  part  of  a  comprehensive, 
coordinated  service  delivery  system  that 
draws  heavily  on  community-bast^d 
programs  in  its  design  and 
implementation. 

Therefore,  we  expect  that  a  major  goal 
of  the  planning  pr(x;ess  will  be  to 
examine  the  cha.^.gys  ihat  are  needed  in 
each  State  to  m ji.e  delivery  of  servi;x's 
more  responsive  to  the  needs  of 
individuals  and  communities  and  more 
sensitive  to  the  context  in  which  they 
are  to  be  delivered. 

It  is  our  strong  expectation  that  States 
will  take  advantage  of  this  opportunity 
to  move  the  child  welfare  service  system 
in  these  directions.  leading  to  a  more 
coordinated,  flexible  system,  built  on 
and  linked  to  existmg  community 
services  and  supports,  and  able  to  serve 
children  and  their  families  in  a  more 
effective  way. 

D.  Development  of  Family  Presenaticn 
and  Support  Services 

Family  support  and  family 
preservation  services  are  not  new.  They 
date  back  to  the  turn  of  the  century,  e.g., 
Hull  Hou.se  and  the  settlement  house 
movement.  Recently,  however,  there  has 
been  increased  interest  in  such 
programs. 

Over  the  last  several  years.  State  and 
local  gove.T.ments.  foundations, 
national  organizations,  and  non-profit 
agencies  have  begun  to  develop  and 
implement  f.imily  support  and  family 
preservation  programs;  push  for  change 
in  child  weliare  programs,  including 
reform  of  State  laws  and  policies  to 
support  family-centered  practice;  and 
experiment  with  changing  the  way  child 
welfare  services  are  organized  and 
delivered,  including  strengthening 
linkages  with  other  agencies  and 
resources  and  moving  toward  greater 
community  direction  and  control  of 
services. 

A  few  examples  of  such  efforts 
include  the  American  Public  Welfare 
Association's  policy  on  Commitment  to 


Change,  the  decategorization  of  funding 
and  collaborative  planning  efforts  in  a 
number  of  States,  the  Cnildren's  Trust 
Funds  and  Children's  Cabinets,  the  Pew 
Foundation's  Children's  initiative  and 
support  for  demonstrations  of  impnwed 
planning  and  child  welfare  service 
delivery  from  the  Edna  McConneil  Clark 
Foundation  and  '.he  Annie  E.  Casey 
Foundation.  Specific  program  models 
include  the  Homebuilders  and  the 
Families  First  programs,  the  Healthy 
Fam.ilies  America  initiative,  and 
hundreds  of  community-based  faini: ; 
support  programs  nationwide  including 
both  family  resource  cen;t'rs  and  hcriie- 
based  models,  such  as  Parents  as 
Teachei-s.  and  the  Home  Instruction 
Program  for  Preschool  Youngsters 
(HIPPY). 

Several  Fed-c^ral  programs  or 
initiatives  also  have  focused  on 
prevention,  family-centered  practice, 
and  a  community-based  approach.  .Some 
examples  ir.c  iude  the  Head  Stait 
Bureau's  Family  Service  and  Familv 
Support  Projects,  and  Parent  and  Child 
Centers:  the  national  Comprehensive 
Child  Devfcl.^pmer.t  Program 
denionstjation;  the  National  Center  on 
Child  Abuse  and  Neglect's  State 
community-based  prevention  grants 
associated  with  Children's  Trust  Funds: 
the  Family  Support  Resource  Center  and 
the  Family  Based  Services  Resource 
Center  funded  by  the  Children's  Bureau; 
the  Familv  and  Youth  Services  Bureau's 
Familv  Resource  and  Support  program; 
the  Public  Health  Services'  (PHS) 
Healthy  Start  program:  the  Office  of 
Community  Services'  Family  Support 
Centers  (homeless  families 
demonstration);  the  Department  of 
Housing  and  Urban  Devtilopment's 
(HUD)  Family  Self-Sufficiency 
demonstration  program,  and  the  PHS 
Child  and  Adole.scent  Services  System 
Program  (CASSP).  a  planning  model  for 
coordinated  mental  health  services  now 
implemented  in  all  States. 

We  have  compiled  in  Attachment  C 
reference  information  on  fcmily  support 
and  family  preservation  resnurces. 
programs  and  options:  inftirmation  on 
collaborative  planning  and  needs 
assessment;  and  a  summary  of  two 
recent  Federal  programs  that  States  and 
communities  should  consider  as  they 
develop  the  family  support  and  family 
preservation  five-year  plan:  the 
community  empowerment  funds  under 
the  social  services  block  grant  and  the 
HUD  Family  Unification  Program. 

As  one  part  of  our  implementation  of 
this  new  legislation,  we  have  convened 
a  series  of  focus  groups  in  both  the 
Central  and  Regional  Offices  with 
family  support  and  family  preservation 
program  directors,  practitioners,  and 


experts;  State,  county,  and  city  child 
welfare  admini.strators;  State  and  local 
agencies  with  experience  in  providing 
such  programs:  representatives  of  Indian 
Tribes  and  regional  and  national  Trib-ai 
organizations;  national  advocacy, 
interest  group,  and  professional 
organizations;  representatives  of 
national  organizations  representing 
Governors,  State  legislators,  and 
counties;  and  parents,  foster  parents, 
and  consumers  of  child  welfare  services. 
In  addition,  we  have  met  with  or 
received  written  raaierials  and 
lecominendations  from  a  number  of 
other  experts  and  practitioners  in  the 
field.  The  sugj^estious,  guidance,  and 
informadon  we  have  ntceived  Ifirough 
this  proce.ss  ha\e  b»H^n  invaluabie  to  us 
in  the  developmeni  of  this  I^rogmm 
Instruction. 

FurthcT.  in  an  effort  to  improve 
F"ederal  collaboration  and  coordination, 
we  have  met  wich  s,,..T  cf  other  Federal 
programs  (both  wi'hi:i  and  outside  the 
Department)  lo  obtain  current 
inform»ation  on  new  programs  and 
explore  ways  to  consolidate  and 
maximize  resources. 

We  are  actively  collaborating  on  f^' 
1994  discretionary  grant 
announcements  with  the  Hrakh 
Resources  and  Senices  Administration 
(HRS.\)  and  the  Substance  Abuse  and 
Mental  Health  Administration 
(SAMHS.M  in  the  Public  Health  .^.ervice. 
For  example,  in  an  eifort  to  strengthen 
coordination  at  the  State  and  local  level. 
HRSA's  discretionary  grant 
announcement  for  a  new  program. 
"Home  Visiting  for  .At-Risk  Families." 
will  require  that  the  application  must  be 
developed  collaboratively  by 
representatives  of  the  State  agency 
administering  title  IV-B  (Child  and 
Family  Services)  and  title  V  (Maternal 
and  Child  Health).  Information  on  the 
Home  Visiting  Announcement  may  be 
obtained  by  calling  Geraldine  ).  Norris 
at  301-443-6600. 

Also,  in  the  interest  of  coordinating 
serv  ice  efforts  at  the  State  and  local 
level,  we  have  been  working  with 
SAMHSA  which  will  be  pubfishing  a 
discretionary  grant  armouncement  early 
in  FY  1994.  The  announcement  will  be 
for  the  development  of  community- 
based  systems  of  care  for  children  and 
adolescents  who  are  experiencing  a 
serious  emotional  distiirbance  and  their 
families. 

In  reviewing  applications  for  these 
discretionary  grants,  one  of  the  cnteria 
that  the  Center  for  Mental  Health 
Services,  SAMHSA.  will  take  into 
account  is  the  degree  to  which  the 
applicant  has  included  children's 
mental  health  services  in  its 
comprehensive  planning  for 
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coordinated  services  under  the  Family 
Preservation  and  Support  Services 
program. 

Part  II:  Family  Preservation  and  Family 
Support  Services  and  Principles 

The  Uterature  on  professional  practice 
and  the  discussion  at  the  focus  groups 
reflected  general  agreement  on  the  goals 
for  family  support  and  family 
preservation  services.  These  services 
should  be  directed  towards: 

•  Enhancing  parents'  ability  to  create 
stable  and  nurturing  home 
environments  that  promote  healthy 
child  development; 

•  Assisting  children  and  families  to 
resolve  crises,  connect  with  necessary 
and  appropriate  services,  and  remain 
safely  together  in  their  homes;  and 

•  Avoiding  unnecessary  out-of-home 
placement  of  children,  and  helping 
children  already  in  out-of-home  care  to 
be  returned  to  and  be  maintained  with 
their  families  or  in  another  planned, 
permanent  living  arrangement. 

Family  support  services  are  primarily 
community-based  preventive  activities 
designed  to  alleviate  stress  and  promote 
parental  competencies  and  behaviors 
that  will  increase  the  ability  of  families 
to  successfully  nurture  their  children; 
enable  families  to  use  other  resources 
and  opportunities  available  in  the 
community;  and  create  supportive 
networks  to  enhance  child-rearing 
abilities  of  parents  and  help  compensate 
for  the  increased  social  isolation  and 
vulnerability  of  families. 

Examples  of  community-based 
services  and  activities  include  respite 
care  fbr  parents  and  other  caregivers: 
early  developmental  screening  of 
children  to  assess  the  needs  of  these 
children  and  assistance  in  obtaining 
specific  services  to  meet  their  needs; 
mentoring,  tutoring,  and  health 
education  for  youth;  and  a  range  of 
center-based  activities  (informal 
interactions  in  drop-in  centers,  parent 
support  groups)  and  home  visiting 
activities.  (See  Section  431  of  the  statute 
and  the  Conference  Report  language  in 
Attachment  B.) 

Family  presenation  services  typically 
are  services  designed  to  help  families 
alleviate  crises  that  might  lead  to  out  of 
home  placement  of  children;  maintain 
the  safety  of  children  in  their  own 
homes;  support  families  preparing  to 
reunify  or  adopt;  and  assist  families  in 
obtaining  services  and  other  supports 
necessary  to  address  their  multiple 
needs  in  a  culturally  sensitive  manner. 
(If  a  child  cannot  be  protected  from 
harm  without  placement  or  the  family 
does  not  have  adequate  strengths  on       ' 
which  to  build,  family  preservation 
services  are  not  appropriate). 


Examples  of  family  preservation 
activities  and  services,  include  intensive 
preplacement  preventive  services; 
respite  care  for  parents  and  other 
caregivers  (including  foster  parents); 
services  to  improve  parenting  skills  and 
support  child  development;  follow-up 
services  to  support  adopting  and 
reunifying  families;  services  for  youth 
and  families  at  risk  or  in  crisis;  and 
intervention  and  advocacy  services  for 
victims  of  domestic  violence.  (Section 
431  of  the  statute.) 

Currently,  a  number  of  program 
models,  approaches,  and  levels  of 
family  preservation  services  are  in 
operation.  In  this  Program  Instruction 
the  tei%  "family  preservation"  is  used 
to  include  all  such  service  options.  ACF 
does  not  plan  to  require  and  does  not 
endorse  any  specific  program  model  for 
implementation.  However,  in  joint 
planning  activities  with  Federal  staff, 
States  wdll  have  an  opportunity  to 
discuss  the  basis  for  their  selection  of 
program  models,  the  operation  of 
specific  ser\ice  designs  and  options, 
and  sources  for  additional  information 
on  high  quaUty  program  approaches  and 
models.  Some  activities  sudi  as  respite 
care,  home  visiting,  and  assistance  in 
obtaining  services  may  be  considered 
either  a  family  support  or  a  family 
preservation  service. 

Families  and  Children 

The  statute  clarifies  that,  in  providing 
services,  "families"  may  include 
biological,  adoptive,  foster,  and 
extended  families.  The  term  "children" 
includes  youth  and  adolescents. 

Statewideness 

We  recommend  that  States  consider: 
(1)  targeting  services  in  areas  of  greatest 
need;  and  (2)  targeting  services  to 
support  cross-cutting  community-based 
strategies.  Such  strategies  have  the 
potential  to  draw  on  multiple  funding 
streams  to  bring  a  critical  mass  of 
resources  to  bear  in  high-need 
communities. 

There  is  no  requirement  that  services 
must  be  statewide  by  a  specific  date, 
although  States  are  encouraged  to  move 
in  that  direction  as  they  set  goals  in 
their  State  Plans. 

Guiding  Principles 

Both  family  support  and  family 
preservation  services  are  based  on  a 
common  set  of  principles  or 
characteristics  which  help  assure  their 
responsiveness  and  effectiveness  for 
children  and  their  families.  Focus  group 
participants  frequently  pointed  out  that, 
while  various  models  of  services  or 
programs  are  available  for  communities 
and  States  to  consider,  it  is  an  approach 


based  on  these  principles  that  should 
provide  an  organizing  framework  for 
State  planning. 

Among  the  shared  principles  most 
often  identified  by  practitioners  are: 

•  The  welfare  and  safety  of  children 
and  of  all  family  members  must  be 
maintained  while  strengthening  and 
preserving  the  family  whenever 
possible.  Supporting  families  is  seen  as 
the  best  way  of  promoting  children's 
healthy  development. 

•  Services  are  focused  on  the  family 
as  a  whole;  family  strengths  are 
identified,  enhanced,  and  respected,  as 
opposed  to  a  focus  on  family  deficits  or 
dysfunctions;  and  service  providers 
work  with  families  as  partners  in 
identifying  and  meeting  individual  and 
family  needs. 

•  Services  are  easily  accessible  (often 
delivered  in  the  home  or  in  community- 
based  settings,  convenient  to  parents' 
schedules),  and  are  delivered  in  a 
manner  that  respects  cultural  and 
community  differences. 

•  Services  are  flexible  and  responsive 
to  real  family  needs.  Linkage  to  a  wide 
variety  of  supports  and  ser\ices  outside 
the  child  welfare  system  (e.g.,  housing, 
substance  abuse  treatment,  mental 
health,  health,  job  training,  child  care) 
are  generally  crucial  to  meeting  famiUes' 
and  children's  needs. 

•  Services  are  community-based  and 
involve  community  organizations  and 
residents  (including  parents)  in  their 
design  and  delivery. 

•  Services  are  intensive  enough  to 
meet  family  needs  and  keep  children 
safe.  The  level  of  intensity  needed  to 
achieve  these  goals  may  vary  greatly 
between  preventive  (family  support) 
and  crisis  services. 

For  additional  information  on  service 
programs  and  options,  see  Attachment 
C. 

Part  III:  Planning  Activities 

This  new  legislation  provides  an 
unusual  opportunity  for  States  to 
strengthen  and  refocus  their  child  and 
family  services.  The  legislation: 

•  Provides  additional  and  flexible 
funds  for  innovative  services; 

•  Directs  the  focus  of  these  services  in 
new  ways;  and 

•  Provides  the  resources  for  a 
planning  effort  to  ensure  maximum 
results. 

Because  the  new  focus  on  family- 
based  ser\'ices  and  community  linkages 
requires  changes  in  vision,  in 
philosophy,  and  in  the  design  and 
delivery  of  child  welfare  ser\ices,  the 
planning  period  is  especially  critical.  By 
making  funds  available  for  planning  and 
by  requiring  the  development  of  a  long- 
range,  five-year  plan,  the  legislation 


22634 


Federal  Register  /  Vol.  59,  No.  83  /  Monday,  May  2,  1994  /  Notices 


rpcognizes  this  critical  first  step  and 
offers  each  State  an  opportunity  to 
strengthen,  reform,  and  better 
coordinate  and  integrate  its  ser\'ice 
delivery  system. 

VVe  strongly  urge  States  to  take 
advantage  of  this  extraordinary 
opportunity.  To  seize  that  opportunity, 
we  believe  that  a  thou(;htful,  strategic 
planning  pnx;ess  that  includes  a  v.ide 
array  of  State,  local,  and  comniuiilty 
ag.^r.cips  and  institutions,  parents, 
coni;umers.  and  other  interesfed 
individuals  whose  collective  work  feeds 
into  inin.t  State-Kederal  planning 
ac!i\  itits,  is  necessary. 

The  five-"ear  State  Plan  will  be  the 
\  r.hic  ie  to  eirt'cuiate  a  State's  vision  and 
strait  gy  for  achieving  that  vision.  s«;t 
goals  and  measure  progress  towards 
liiose  goals,  and  identify  practical  next 
steps  toward  a  more  comprehen.sive  and 
integr  itcd  ontinuiun  of  services  that 
responds  to  the  needs  of  vulnerable 
families  within  the  State.  To  provide  the 
maximaiu  opportunity  for  States  'o 
stratogize  broadly  about  the  service 
continuum  and  taniily  needs.  State 
Plans  need  to  include  the  major 
programs  serving  children  £md  their 
families,  including  child  welfare 
sen  ices  broadly  defined,  and  need  to 
consider  family  support  and  family 
preservation  services  not  as  isolated 
categorical  prcgrnms  but  as  a  part  of  the 
overall  continuum.  Ideally,  the  planning 
process  will  offer  an  opportunity  for 
multiple  Stale,  local  and  ccramunity 
agencies  and  organizatic.ns  (as  well  as 
Federal  agencies)  to  become  partners  on 
behalf  of  children. 

State  planning  and  service 
development  activities  should  be 
characterized  by  broad  consultation  and 
involvement,  the  identification  and 
gathering  of  data  needed  for  planning 
(needs  assessment),  and  joint  planning 
betwe€:n  Federal  and  State  agency  staff 
leading  to  Uie  development  of  tlie  Slate 
Plan. 

A.  Consultation  and  Coordination 

We  recognize  that  many  States  have 
sliccessful,  cross-cutting  planning 
processes  underway  for  child  and 
family  services.  We  believe  that  these 
new  title  IV-B  funds  can  be  used  to 
build  on  and  strengthen  current 
planning  efforts  and  act  as  a  catalyst  for 
States  at  the  beginning  of  this  planning 
process. 

In  isolation,  family  support  and 
family  preservation  services  cannot 
effectively  address  the  needs  of  children 
and  families.  Therefore,  consultation 
and  coordination  should  include  the 
active  involve m-nt  of  major  actors 
across  the  entire  spectrimi  of  the  service 


delivery  system  for  children  and  their 
families  including: 

•  State  and  local  public  agencies, 
non-profit  private  agencies,  and 
community-based  organizations  with 
experience  in  administering  programs  of 
ser/ices  for  children  and  f:uiiiiies 
(including  family  support  and  family 
presor\'ation); 

•  Representatives  of  cciramuiiities, 
Indian  Tribes,  and  oi'^'T  areas  where 
needs  for  f.iraily  support  and  family 
preservation  are  high. 

•  Parents  (especially  parents  who  are 
par»icinating  in  fir  who  have 
participated  in  faiLiiiy  support  ;uid/or 
family  preservation  proi^ramsj  anvl  other 
cons.imers,  fijster  parents,  adopti^ 
parents,  and  famiiie's  wuh  a  member 
with  a  di.ribiiiiy. 

•  Representatives  of  pr'.'ftssional  .iiui 
advocacy  organizations  (including 
foundations  and  national  resiiiirre 
centers  with  the  expertise  U)  assist 
States  and  cammiu-iities  with  regard  to 
family  support  and  family  prf!S."r.-aliun}, 
individual  practitionc-rs  working  A-ith 
children  and  families,  and  the  courts; 
and 

•  State  and  lorn!  agencies 
administering  Federal  ind  federally 
assisted  programs,  such  as  maternal  and 
child  health;  the  E.irly  and  Periwlic, 
Screening,  Diagnosis,  and  Treatment 
program;  mental  health;  rJiild  abuse  and 
neglect  (e.g.,  the  NCCAN  emergency 
child  ibuse  prevention  services  grants); 
transitional  and  independent  living; 
substance  abuse;  education; 
developmental  disabilities;  juvenile 
justice;  early  childhood  education  (child 
care  and  Head  Start);  domestic  violence; 
youth  gangs;  housing;  income  socurity 
(AFDC,  JOBS,  Child  Support);  nutrition 
(Food  Stamps,  WIC);  ttie  social  services 
and  the  community  services  block  grant; 
and  the  title  IV-A  Emergency  Assistance 
program. 

There  are  many  purposes  of  outreach 
emd  consultation,  including  the 
development  of  new  and  more  effective 
service  approaches  for  children  and 
families,  the  assessment  of  family  and 
community  needs,  the  identification  of 
service  overlaps  and  gaps,  the 
identification  of  available  resources 
(expertise,  money,  facilities,  staff)  that 
might  help  to  meet  needs,  and  the 
development  of  strategies  for  blended 
financing,  common  application  forms, 
or  simpliiled  case  management 
procediu"es  across  programs.  All  of  these 
outcomes  help  to  improve  service 
delivery  to  children  and  families. 

B.  Collection  of  Data 

An  essential  component  of  the 
planning  process  is  the  collection  of 
information  on  which  to  base  service 


decisions  and  determine  future  goals. 
VVe  strongly  recommend  that  States 
conduct  a  thorough  needs  assessment 
using  available  data  whenever  possible. 
The  needs  assessment  shoula  identify 
the  existing  array  of  family  support, 
family  preservation,  and  other  related 
services  currently  being  provided; 
resources  and  sources  of  funding,  ajiu 
gaps  and  deficiencies  in  services.  It 
should  also  identify  data  on  which  to 
base  target  population  decisions,  e.g., 
dfinographic  characteristics  of  child.-en 
and  families  from  census  data;  State 
legislative  and  city  planning  data;  child 
abuse  and  m;glect  and  infant  mortahty 
data;  data  on  conuiiunities  that 
experience  high  rates  of  foster  care 
plai;einents:  and  data  about 
C('i7:.'nunities  excerii  nc-ng 
disproportionately  hich  levels  of 
poverty,  homelitssness.  substance  abuse, 
or  t.;en  pregnancy.  A  S'ate  m.^ght  also 
project  wh:  t  'ho  future  cin:umstances  of 
families  and  children  in  the  State  would 
be  if  nothing  were  done. 

C.  foiiA  Planning 

Joint  planning  is  an  ongoing  process 
of  discussion,  consultation,  and 
negotiation  which  takes  place  between 
the  State  child  welfare  agency  and  'he 
Federal  Regional  Office  representritive 
for  the  purpose  of  developing  a  State 
Plan.  It  includes  F'3deral  t^hnical 
assistance  to  the  State  as  well. 

Through  joint  plamiing.  Stale  and 
Federal  staff,  with  appropriate 
consultation  and  participation  of  other 
State,  local  and  commimity-based 
stakeholders,  discuss  the  key  strategic 
decisions  facing  the  State  (is  identified 
from  needs  assessments,  consuhation, 
and  data  available  to  the  State); 

•  Priorities  for  services  and  for  taiget 
ptjpulations; 

•  Proposetl  goals  and  objectives; 

•  IJmnet  needs,  services  gaps,  and 
overlaps  in  funding; 

•  Other  funding  resources  available  to 
provide  the  services  needed; 

•  The  State  and  local  organizations, 
foundations,  and  agencies  with  which 
the  child  welfare  agency  can  coordinate; 

•  Ongoing  plans  to  move  toward  the 
State's  goals  by  improving  the  service 
delivery  system  and  ensuring  a  more 
efficient  comprehensive  system  of  care 
for  children  and  families;  and 

•  Methods  for  reviewing  progress 
toward  those  goals. 

Finally,  joint  planning  also  includes 
Federal  guidance  and  technical 
assistance  after  the  State  Plan  has  been 
developed  and  approved.  This  is 
provided  through  follow-up  review  and 
discussion  of  progress  in  accomplishing 
the  goals  identified  in  the  plan  and 
updating  the  plan  as  appropriate. 


Part  IV:  Statutory  and  Fiscal 
Requirements 

A.  Brief  Outline  of  Major  Pro\isions  of 
the  Statute 

1.  Purpose 

Family  Preservation  and  Support 
Services  is  a  capped  entitlement     ' 
program.  Its  purpose  is  to  encourage  and 
enable  each  State  "to  develop  and 
establish,  or  expand,  and  to  operate  a 
program  of  family  preservation  services 
and  community-based  family  support 
services."  One  hundred  percent  Federal 
funding  is  available  in  FY  1994  to 
deielop  and  submit  a  five-year  State 
Plain  for  such  services  in  FY  1995. 
(Sejction  430)  A  copy  of  the  statute  is 
foUnd  in  Attachment  B. 

2.  five- Year  State  Plan 

In  order  to  receive  funds  in  FY  1995, 
eacjh  Statewmust  submit  a  five-vear  State 
Plan  for  FYs  1995-99.  The  plan  must  at 
minimum: 

•j  Set  forth  the  goals  to  be 
accomplished  by  the  end  of  the  fifth 
yeajr 

•]  Be  updated  periodically  to  set  forth 
thcj  goals  to  be  accomplished  by  the  end 
of  ^ach  fifth  fiscal  year  thereafter: 

•I  Describe  the  methckis  to  be  used  to 
measure  progress  toward  the  goals;  and 

•i  Provide  for  coordination  of  service-s 
unicr  the  plan  with  other  Federal  or 
fedt-rally  assisted  programs  serving  the 
sante  populations. 

/  $  part  of  an  ongoing  planning 
proaess,  the  State  must: 

•  Aiuiually  review  progress  toward 
ace  amplishing  the  goals; 

•  Based  on  the  annual  review,  revise 
the  [goals  if  necessary:  and 

•:  At  the  end  of  the  fifth  year,  conduct 
a  filial  review  and  provide  a  report  to 
the  iSecretary  and  to  the  pubhc  on 
prohress  toward  accomplishing  the 
goals;  and 

•  !  Also  at  the  end  of  the  fifth  year, 
amdnd  the  plan  to  set  forth  the  goals  for 
the  next  five  years  as  developed  in 
consultation  with  public  and  non-profit 
age;icies.  (Section  432  (a)) 

3.  Joint  Planning  and  Consultation 
Requirements 

Tie  Secretary  will  approve  a  plan  that 
met  ts  the  requirements  only  if  the  plan 
was  developed: 

jointly  by  the  staff  of  the 
Docartment  arsd  the  State  (5>ection 
4321)11));  and 

j.fter  consultation  by  the  State 
ageiij  y  with  appropriate  public  and 
non  profit  private  agencies  and 

itiunity-based  organizations  with 
■xp 'rience  in  administering  programs  of 
.';ervi:es  ibr  children  arid  families. 
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including  family  support  and  family 
preservation  services.  (Section  432(b)} 

4.  Public  Information  and  Reporting 
Activities 

Annually,  the  State  must  furnish  to 
the  Secretary,  and  make  available  to  the 
public,  a  report  which  contains  a 
description  of: 

•  The  family  preservation  services 
and  the  community-based  family 
support  services  to  be  made  available 
under  the  plan  in  the  upcoming  fiscal 
year; 

•  The  populations  each  program  will 
serve;  and 

•  The  geographic  areas  in  the  State 
where  each  service  will  be  available. 

This  first  descriptive  services  report 
for  FY  1995  and  FY  1996  is  due  at  the 
time  the  State  submits  its  FY  1995  plan, 
and  subsequent  reports  will  be  due  by 
June  30  of  each  succeeding  fiscal  year 
for  the  upcoming  fiscal  vear.  (Section 
432(a)(5)) 

As  noted  above,  at  the  end  of  each 
five-year  plan  period,  the  State  must 
report  to  the  Secretary  and  to  the  pubfic 
on  its  progress  in  meeting  its  five-year 
goals  and  on  its  goals  for  the  next  five- 
yoar  period. 

5.  FY  1994  Application  and  Special 
Rule  Requirements 

•  The  State  must  submit  an 
application  for  funds  for  FY  1994. 

•  Up  to  Si  million  of  a  State's 
allotment  may  be  used  for  planning 
purposes  to  develop  and  submit  the  FY 
1995-99  plan. 

•  Funds  used  for  planning  purposes 
in  FY  1994  are  100  percent  Federal 
funds,  i.e..  no  State  match  is  required. 

•  Funds  not  needed  to  develop  the 
FY  1995-99  plan  may  be  used  to 
provide  family  support  and  family 
preservation  services;  funds  over  Si 
million  in  a  State's  allotment  may  only 
be  used  for  such  services. 

6.  Fiscal  and  Administrative 
Requirements 

•  Funds  used  to  provide  ser\ices  in 
FY  1994  and  subsequent  years  are 
federally  reimbursed  at  75  percent. 
Federal  funding  for  planning  and 
services  will  not  exceed  the  amount  of 
the  State's  allotment. 

•  States  using  funds  for  services  in 
FY  1994  and  subsequent  years  may  not 
use  mere  than  10  percent  of  total 
Federal  and  State  service  expenditures 
under  this  program  for  administrative 
costs. 

•  The  ten  percent  limitation  on 
administrative  costs  does  not  apply  to 
funds  used  for  planning  purposes  in  FY 
1994. 

•  States  must  spend  a  signific:ant 
portion  of  ser\'ice  dollars  for  family 


support  and  for  family  preservation 
services,  respectively.  (Section  432 
(a)(4)) 

•  The  use  of  other  Federal  funds  as 
the  State's  share  of  expenditures  is 
prohibited.  (Section  434) 

7.  Other  Requirements 

The  statute  requires  that  the  Stale 
will: 

•  Provide  for  the  proper  and  efficient 
operation  of  the  State  Plan  (Section 
432(a)(6)); 

•  Assure,  and  provide  fiscal  reports  to 
the  Secretary  to  demonstrate 
compliance  with  the  requirement,  that 
Federal  funds  under  this  program  will 
not  be  used  to  supplant  Federal  or  non- 
Federal  funds  for  existing  family 
support  and  family  preservation 
ser\'ices  and  activities  (Section  432 
(a)(7)): 

•  Furnish  other  reports  as  required 
(ScHTtion  432(a)(8)); 

•  Participate  in  evaluations  as 
required  (Section  432(a)(8));  and 

•  Expend  funds  by  September  30  of 
the  fiscal  year  foUowring  the  fiscal  year 
in  which  the  funds  were  awarded,  i.e.. 
the  State  must  liquidate  all  obligations 
of  FY  1994  fimds  by  September  30. 
1995.  (Section  434(ib)(2)) 

8.  Definitions 

Definitions,  including  definitions  of 
services,  are  found  in  Section  431  of  the 
Social  Security  Act.  The  Conference 
Report  language  provides  additional 
examples  of  family  support  services  (see 
Attachment  B). 

B.  Additional  Fiscal  and  Administrative 
Information 

1.  Rate  of  Federal  Match 

This  FPP  rate  is  the  same  as  the  rate 
under  Subpart  1  of  title  IV-B.  The  State's 
contribution  may  be  in  cash  or  donated 
funds. 

For  example,  a  State  with  an 
allotment  of  S600.000  must  spend  at 
least  S800.000  (at  least  $200,000  of 
which  is  non-Federal)  in  order  to 
receive  the  full  amount  of  the  allotment. 
If  the  State  spends  less  than  $800,000 
(e.g..  $700,000),  it  will  receive  75 
percent  of  the  amount  it  spends  (e.g..  for 
$700,000  in  expenditures,  the  State  will 
receive  $525,000). 

2.  Submittals 

•   The  FY  1994  ApplicaUon.  The 
application  for  FY  1994  funds  may  be 
submitted  as  a  preprint  or  in  the  format 
of  the  State's  choice.  A  recommendr-.l 
preprint  is  found  at  Attachment  D.  Ff  a 
State  usf.'s  its  own  format,  the 
application  must  include  all  the 
information  specified  in  the  prepri:it. 
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We  encourage  States  to  submit  the  FY 
1994  application  to  the  appropriate 
Regional  Office  as  soon  as  possible  after 
completing  the  application 
requirements  and  no  later  than  June  30, 
1994.  Grant  awards  will  be  made  after 
the  application  has  been  approved.  (See 
Attachment  F  for  a  list  of  Regional 
Offices.) 

•  The  FY  1995  State  Plan.  FY  1995 
funds  are  available  only  after  the  State 
has  submitted,  and  ACF  has  approved, 
a  five-year  State  Flan  for  services  that 
meets  all  requirements. 

ACF  is  considering  consolidating  the 
five-year  State  Plan  for  Family 
Preservation  and  Support  Services  with 
the  State's  title  IV-B  (Subpart  1.  Child 
Welfare  Services)  State  Plan,  and  the 
title  IV-E  Independent  Living  Program 
plan.  Instructions  for  submittal  of  this 
proposed  consolidated  FY  1995  five- 
year  State  Plan  will  be  issued  in  the 
future  to  coincide  with  regulations  ACF 
expects  to  propose  for  family  support 
and  family  preservation  services. 

States  are  encouraged  to  submit  the 
FY  1995  State  Plan  as  soon  as  possible 
after  completing  the  planning  process 
and  no  later  than  )une  30,  1995.  Grant 
awards  will  be  made  after  the  plan  has 
been  approved. 

3.  Other  Information 

•  FY  1994  funds  are  available  for 
expenditures  from  the  beginning  of  the 
fijcal  year,  i.e.,  October  1,  1993. 

•  There  is  no  reallotment  provision  in 
this  new  legislation. 

•  The  SF-269  report  must  be 
submitted  annually  to  the  Regional 
Office. 

•  Title  rV-B,  subpart  2,  is  covered  by 
Executive  Order  12372  for  the  purpose 
of  consolidation  and  simplification  of 
the  State  Plan  only.  Like  title  IV-B. 
subpart  1,  it  is  excluded  from  the 
intergovernmental  review  process  under 
the  Executive  Order. 

Part  V. — Application  Instructions 

A.  Planning 

We  expect  and  encourage  States  to 
take  full  advantage  of  the  opportunity  to 
^se  the  100  percent  FY  1994  Federal 
funds,  up  to  $1  million,  for 
comprehensive  planning  and  other 
planning  related  activities,  such  as 
training,  technical  assistance, 
assessment,  public  information  and 
education,  and  commissioning  further 
analyses.  We  believe  that  such  planning 
is  critical  to  the  development  of  a  five- 
year  State  Plan  for  services  and  to  the 
effective  establishment  of  a  continuum 
of  services  for  children  and  families  that 
includes  family  support  and  family 
preservation  services. 


To  qualify  for  Federal  funding  for  FY 
1994  under  title  IV-B,  Subpart  2,  Family 
Preservation  and  Support  Services,  a 
State  must  submit  an  application  to  the 
ACF  Regional  Office.  (See  optional 
application  preprint  at  Attachment  D.) 

All  applications  must:  1.  Provide  the 
name  of  the  State  agency  that  will 
administer  the  program.  It  must  be  the 
same  agency  that  administers  title  IV-B, 
part  1. 

2.  Specify  the  estimated  amount  of  the 
State's  FY  1994  allotment  that  will  be 
used  for  plaiming  for  family 
preservation  and  family  support 
services,  including  development  of  a 
five-year  State  Plan  for  services  in  the 
context  of  a  comprehensive  child 
welfare  services  plan. 

3.  Describe  the  proposed  use  of  FY 
1994  funds  for  planning  activities, 
including: 

•  A  description  of  the  process  the 
State  will  follow  or  the  existing  State/ 
local  planning  processes  it  will  use  to 
ensure  that  parents,  consumers,  Indian 
Tribes,  representatives  of  communities, 
and  a  variety  of  State,  local,  and  non- 
profit agencies,  community-based 
organizations  aiid  individuals  having 
experience  with  services  to  vulnerable 
children  and  families,  including  family 
preservation  and  family  support 
services,  will  be  actively  involved  in  the 
planning  process; 

•  A  description  of  how  the  State  will 
coordinate  the  provision  of  ser\'ices 
with  representatives  of  other  Federal 
and  federally  assisted  programs  to 
develop  a  more  comprehensive  and 
integrated  service  delivery  system; 

•  A  list  of  planned  contacts  and  a 
description  of  the  outreach  activities, 
such  as  hearings  or  focus  group 
meetings,  that  the  State  will  use  to 
ensure  that  interested  parties  in  the 
State  have  an  opportunity  for  active 
involvement  in  this  planning  process; 
and 

•  A  description  of  how  the  State  will 
inform  all  appropriate  parties  about  this 
new  legislation  and  the  planning, 
consultation,  and  coordination 
provisions. 

4.  Describe  how  the  State  will  assess 
State  and  local  needs  (or  describe  a 
recently  conducted  prior  planning 
process  which  assessed  community 
needs  and  meets  the  requirements  of 
this  paragraph).  The  proposed  approach 
to  needs  assessment  should  contain 
enough  local  detail  to  support  State 
targeting  decisions  and  include  specific 
data  collection  strategies  on  service 
populations,  service  needs,  available 
programs,  and  available  resources. 
Examples  of  information  that  m.ay  be 
useful  are  local  area  data  (including 
census  tract  data)  on  the  number  and 


types  of  child  abuse  and  neglect  reports 
and  foster  care  placements,  and  data  by 
community  on  child  and  family  poverty, 
homelessness,  substance  abuse,  teen 
pregnancy.  (See  Attachment  C  for 
reference  materials  on  needs 
assessments.) 

5.  Describe  how  the  State  will  collect 
information  on  the  nature  and  scope  of 
existing  public  and  privately  funded 
family  preser\'ation  and  family  support 
programs  in  the  State. 

Information  about  these  programs 
should  be  used  to  make  informed 
decisions  on  investing  or  expanding 
existing  services  or  moving  in  new 
directions. 

6.  Describe  other  activities  the  State 
will  carry  out  to  develop  the  five-year 
State  Plan  and  implement  service 
system  reform,  including  activities  such 
as: 

•  Training  and  technical  assistance; 
and 

•  The  approach  the  State  will  take  to 
assess  the  implementation  and 
effectiveness  of  the  family  support  and 
family  preservation  services  within  the 
State  and  their  effect  on  the  broader 
child  welfare  and  family  services 
system. 

"  7.  Supply  State  FY  1992  summary 
fiscal  data,  as  shown  on  the  attached 
application  preprint,  on  federally-  or 
State-funded  family  support  and  family 
proser\'ation  programs  to  enable 
monitoring  of  the  prohibition  against 
supplantation  of  funds  for  these 
programs. 

8.  Provide  the  following  general 
assurances; 

•  The  State  will  perform 
administrative  procedures  determined 
necessary  by  tlie  Secretary  of  HHS,  for 
the  proper  and  efficient  operation  of  the 
State's  program. 

•  The  State  will  not  use  Federal  funds 
provided  to  the  State  under  this 
program  to  supplant  Federal  or  non- 
Federal  funds,  including  tliose  provided 
to  community-based  programs,  for 
existing  family  preservation  or  family 
support  services.  The  State  will  furnish 
requested  reports  to  the  Secretary  of 
HHS.  that  demonstrate  the  State's 
compliance  with  the  prohibition  against 
supplantation. 

•  The  State  will  furnish  reports 
requested  by  the  Secretary  of  HHS. 
including  the  SF-269. 

•  The  State  will  participate  in  any 
national  or  local  (including  local  third 
party)  evaluations  of  the  program  that 
may  be  required  by  the  Secretary  of 
HHS".  (A  State  may  be  asked  to  provide 
information  about  the  number  of 
children  served  by  the  new  program. 
State  goals  on  foster  care  caseloads,  and 
on  reports  of  child  abuse  and  neglect.) 
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The  State  will  not  expend  (obligate 
and  liquidate)  any  amount  paid  under 
this  program  for  any  fiscal  year  after  the 
end  of  the  immediately  succeeding 
fiscal  year. 

9.  Certify  that  the  State  will  meet  the 
following  certifications  contained  in  the 
apphcation  preprint  by  signing  the  first 
and  submitting  the  two  remaining 
certifications.  (The  signature  of  the 
authohzed  State  official  on  the 
application  constitutes  compliance  with 
the  drug-free  workplace  and  the 
debarment  certifications.) 

•  Anti-Lobbying  and  Disclosure 
Forni; 

•  Drug-Free  Workplace 
Requirements;  and 

•,  Debarment  Certification. 

10.  Provide  the  name,  signature  and 
title  of  the  State  agency  official 
certif\'ing  compliance  with  all 
assurances  and  certifications  associated 
witji  the  receipt  of  funds  for  family 
preservation  and  family  support 
services.  Also,  provide  the  name,  title 
and  telephone  number  of  a  State  contact 
person  responsible  for  the  planning 
effoiit. 

B.  Services 

A  State  may  apply  to  use  FY  1994 
^_mds  for  services  in  the  following 
circumstances: 

aj  Any  funds  over  Si  million  used  by 
the  State  must  be  used  for  services. 

bj  If,  after  reviewing  the  FY  1994 
appjlication  requirements  for  planning 
and  the  preliminary  issues  for  possible 
regulatory  action  for  the  FY  1995  State 
Plai  (see  Attachment  E),  the  State 
believes  it  can  demonstrate  that  it  has 
met  or  is  in  the  process  of  meeting  most 
of  tliese  requirements  and  will  have 
funds  from  its  allotment  not  needed  for 
planning  or  developing  the  FY  1995 
State  Flan,  it  may  apply  to  use  these 
funds  for  services. 

Before  authorizing  the  expenditure  of 
FY  1994  funds  for  services,  we  will 
want  to  be  satisfied,  for  example,  that 
the  State  expects  to  meet  the 
requirements  for  consultation  with 
community-based  organizations, 
parents,  and  others  in  its  design  and 
funding  of  family  support  programs; 
that  it  has  completed  or  expects  to 
complete  a  needs  assessm.ent  and  obtain 
both  State  and  local  data  necessary  for 
services  planning  and/or  expansion;  and 
that  it  has  coordinated  with  other  State 
agerlcies  and  Federal  and  federally 
assisted  programs  in  order  to  develop 
collaborative  arrangements  to  improve 
service  delivery  to  vulnerable  families. 
The  [State  also  must  be  able  to  show  how 
the  family  preservation  and  support 
scr\'ices  to  be  provided  in  FY  1994  are 


related  to  the  State's  current  title  IV-B 
Services  Plan. 

We  urge  States  to  consult  with 
Regional  Office  staff  as  they  prepare 
their  FY  1994  application  for  planning/ 
services.  Regional  Office  staff  will 
clarify  requirements,  review  materials 
submitted  as  part  of  the  application,  and 
provide  further  guidance. 

In  order  to  receive  funding  for 
services  in  FY  1994,  a  State's 
application  must  include  the  following 
information: 

1.  Specify  the  estimated  amount  of  the 
State's  allotment  that  will  be  used  for 
services,  and  the  amount  the  State  will 
contribute  (at  least  25  percent  of  the 
total,  i.e.,  33  percent  of  the  Federal 
contribution).  Include  total  estimates  of 
the  amounts  to.be  used  for  training, 
technical  assistance,  and  administrative 
costs. 

2.  Includtfthe  findings  of  a  needs 
assessment  or  prior  planning  processes 
that  led  to  the  decision  to  spend  FY 
1994  funds  for  services  and  to  the 
selection  of  the  type  of  services,  the 
populations  to  be  served,  and  the 
geographic  areas  for  each  type  of 
service.  Include  a  description  of  the 
needs  assessment/planning  process  and 
a  list  of  the  organizations  and 
individuals  that  participated. 

3.  Describe  how  representatives  from 
Indian  Tribes,  cities  and  communities, 
groups  identified  as  having  expertise  in 
the  field  of  family  preservation  and 
family  support,  parents,  consumers,  and 
others  participated  in  the  development 
of  the  application  for  FY  1994  services 
funds. 

4.  Identify  the  State's  goals  for 
services  to  vulnerable  children  and 
families  in  FY  1994  and  indicate  how 
the  funds  obtained  under  this  program 
will  assist  in  meeting  these  goals. 
Specifically,  describe  how  these  funds 
will  be  used  to  develop  or  expand 
family  support  and  family  preservation 
services  and  strengthen  service  delivery 
in  the  existing  child  welfare  system. 

Describe  how  these  funds  will  link  to 
other  services  (such  as  social, 
educational,  juvenile  justice,  substance 
abuse,  and  health  and  mental  health 
services)  to  improve  the  hkelihood  that 
children  and  families  will  receive  care 
appropriate  to  meet  their  multiple 
needs. 

5.  Describe  separately  the  family 
support  services  and  the  family 
preservation  services  that  will  be 
provided  using  FY  1994  funds.  Include 
a  description  of  the  populations  to 
which  each  type  of  service  will  be 
directed  and  the  geographic  areas  where 
each  type  of  service  will  be  provided. 

Describe  the  nature  and  scope  of 
existing  public  and  privately  funded 


family  preservation  and  family  support 
services  in  the  State. 

6.  Indicate  the  specific  percentage  of 
FY  1994  hinds  that  the  State  will 
expend  for  commimity-based  family 
support  and  for  family  preservation 
services,  respectively,  and  the  rationale 
for  that  choice.  Include  an  explanation 
of  how  this  distribution  was  reached 
and  why  it  meets  the  requirement  that 
a  "significant  portion"  of  the  service 
funds  must  be  spent  for  each  service. 
Examples  of  important  considerations 
might  include  the  nature  of  the  planning 
efforts  that  led  to  the  decision,  the  level 
of  existing  State  effort  in  each  area,  and 
the  resulting  need  for  new  or  expanded 
services.  While  there  is  no  minimum 
percentage  that  defines  significant. 
States  should  be  aware  that  the  rationale 
will  need  to  be  especially  strong  if  the 
request  for  either  allocation  is  below  25 
percent. 

7.  Estimate  the  amount  of  family 
support  funds  which  the  State  will 
provide  to  community-based 
organizations  and  how  organizations 
will  be  selected  to  receive  these  funds. 

8.  Specify  the  following  information: 

•  Describe  the  types  of  activities  that 
will  be  claimed  as  administrative  costs. 
These  typically  are  the  overhead  costs 
associated  with  personnel,  such  as  State 
agency  rent,  utilities,  supphes,  and  so 
on. 

•  Describe  the  types  of  training  and 
technical  assistance  activities  that  will 
be  carried  out.  (Costs  directly  associated 
with  the  provision  of  services  are  not 
considered  administrative  costs,  eg., 
training  for  individuals  to  administer  or 
deliver  family  support  or  family 
preservation  services.) 

9.  Provide  the  following  assurances: 

•  The  State  will  not  spend  more  than 
ten  percent  of  family  support  and  family 
preservation  service  funds  on 
administrative  costs. 

•  The  Slate  will  spend  a  significant 
portion  of  funds  for  family  preservation 
and  for  family  support  services, 
respectively. 

•  The  State  will  not  use  Federal  funds 
to  meet  the  State's  share  of  costs  of 
services  not  covered  by  the  amount 
received  under  this  law. 

Note:  The  Stnte  will  meet  the  general 
assurances  in  the  law  (see  p.  23)  by 
submitting  the  signed  planning  section  of 
this  application. 

10.  Provide  the  name,  signature  and 
title  of  the  State  agency  official 
certifying  compliance  with  all 
assurances  and  certifications  associated 
with  the  receipt  of  funds  for  family 
preservation  and  family  support.  Also, 
provide  the  name,  title  and  telephone 
number  of  a  Slate  contact  person  for 
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family  support  and  family  preservation 
services. 

Inquiries  to:  ACF  Regional 
Administrators — Olivia  A.  Golden, 
Conmiissioner,  Administration  on 
Children.  Youth  and  Families. 

For  the  purpose  of  this  Federal 
Register  Announcement,  only  the  body 
of  the  Program  Instruction  has  been 
included  as  the  most  pertinent 
information  for  prospective  applicants. 
Attachments  A  through  F  have  not  been 
included  because  they  repeat 
information,  or  have  been  determined  to 
be  less  relevant  to  this  announcement. 

However,  the  Program  Instruction, 
complete  with  all  attachments  may  be 
obtained  from  the  Clearinghouse  on 
Child  Abuse  and  Neglect  Information, 
(800) 394-3366  or  (703) 385-7565. 

Appendix  2 — Clearinghouses  and  Resource 
Centers 

Clearinghouse  on  Child  Abuse  and  Neglect 
Information.  P.O.  Box  1182.  Washington, 
DC  20013,  (703)  385-7565,  (800)  FYI-3366, 
(703)  385-3206  FAX 

National  Adoption  Information 
Clearinghouse  (NAIC),  11426  Rockville 
Pike.  Suite  410.  Rockville,  MD  20852- 
3007,  (301)  231-6512,  (301)  984-8527  F.AX 

Center  for  Substance  Abuse  Prevention 
(CSAP),  National  Clearinghouse  for 
Alcohol  and  Drug  Information  (NACADl), 
P.O.  Box  2345,  Rockville,  MD  20847-2345, 
(800)  729-6686,  (301)  468-2600,  (301) 
468-6433  FAX,  (301)  230-2687  TDD 

National  Information  Clearinghouse  (NIC)  for 
Infants  with  Disabilities  and  Life- 
Threatening  Conditions,  Center  for 
Developmental  Disabilities/USC,  Benson 
Building,  1st  Floor,  Columbia,  SC  29208, 
(800)  922-9234  ext.  201,  (800)  922-1107 
(in  SC),  (803)  777^435,  (803)  777-6058 
FAX 

Juvenile  Justice  Clearinghouse,  Box  6000, 
Rockville.  MD  20850,  (800)  638-8736, 
(310)  251-5212  FAX 

National  Center  for  Education  in  Maternal 
and  Child  Health  (NCEMCH),  2000  15th 
Street.  North,  Suite  701,  Arlington,  VA 
22201-2617,  (703)  524-7802,  (703)  524- 
9335  FAX 

National  Center  for  Missing  and  Exploited 
Children  (NCMEC),  2101  Wilson 


Boulevard,  Suite  550,  Arlington,  VA 
22201-3052,  (703)  235-3900,  (800)  843- 
5678  Hotline,  (BOO)  826-7653  TDD  Hotline, 
(703)  235-1067  FAX 

Center  for  Substance  Abuse  Prevention, 
National  Resource  Center  for  the 
Prevention  of  Perinatal  Abuse  of  Alcohol 
and  Other  Drugs,  9300  Lee  Highway, 
Fairfax,  VA  22031,  (703)  218-5600,  (800) 
354-a824,  (703)  218-5701  FAX 

National  Clearinghouse  on  Runaway  and 
Homeless  Youth  (NCRHY),  P.O.  Box  13505, 
Silver  Spring,  MD  20911-3505,  (301)  608- 
8098,  (301)  587-4352  FAX 

National  Victims  Resource  Center  (NVRC), 
P.O.  Box  6000,  Rockville,  MD  20850-6000. 
(800)  627-6872,  (301)  251-5121 

Work  and  Family  Clearinghouse,  Women's 
Bureau,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  Washington.  DC 
20201-0002,  (800)  827-5335,  (202)  523- 
4486,  (202)  523-1529 

Appendix  3 — Administration  for  Children 
and  Families — Regional  0£Eices 

Program  Managers.  Child  Care,  Child  Welfare 
and  Developmental  Disabilities,  OFSS 

Region  I 

Tina  Janey-Burrell,  Program  Manager,  OFSS/ 
OSP,  Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services,  JFK  Federal  Building, 
Room  600,  6th  Floor  (Temp),  Boston,  MA 
02203,  Phone:  617-565-3296,  Fax:  617- 
565-2493 

Region  11 

Salvatore  Milano,  Program  Manager,  OFSS/ 
OSP,  Administration  for  Children  and       X 
Families,  Department  of  Health  and 
Human  Services.  Federal  Building,  Room 
4048,  26  Federal  Plaza,  New  York,  NY 
10278,  Phone:  212-264-2975,  Fax:  212- 
264-4881 

Region  III 

Richard  Gilbert,  Program  Manager,  OFSS/ 
OSP,  Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services,  3535  Market  Street,  Room 
54.50,  Philadelphia,  PA  19101,  Phone:  2^5- 
596-0293,  Fax:  215-596-5028 

Region  IV 

William  Behm,  Program  Manager,  OFSS/ 
OSP,  Administration  for  Children  and 
Families,  Department  of  Health  and 


Human  Services,  101  Marietta  Tower,  Suite 
821,  Atlanta,  GA  30323,  Phone:  404-331- 
2398,  Fax:  404-331-1776 

Region  V 

Kathleen  Penak,  Program  Manager,  OFSS/ 
OSP,  Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services,  105  West  Adams  Street, 
20th  Floor,  Chicago,  IL  60603,  Phone:  312- 
353-6503,  Fax:  312-353-2204 

Region  VI 

Manuel  Soto,  Program  Manager,  OFSS/OSP, 
Administration  for  Children  and  Families, 
Department  of  Health  and  Human  Services, 
1200  Main  Tower  Building,  Suite  1700, 
Dallas,  TX  75202,  Phone:  214-767-6596, 
Fax:  214-767-3743 

Region  VII 

Robert  Reed,  Program  Manager,  OFSS/OSP, 
Administration  for  Children  and  Families, 
Department  of  Health  and  Human  Ser\'ices, 
601  E.  12th  Street,  Room  384,  Ka.'isas  City, 
MO  64106,  Phone:  816-426-5211.  Fax: 
816-426-2888 

Region  VIII 

Charles  Graham,  Program  Manager,  OFSS/ 
OSP.  Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services,  Federal  Office  Building, 
1961  Stout  Street,  Room  1185,  Denver,  CO 
80294-3538.  Phone:  303-844-4890,  Fax: 
303-844-3642 

Region  IX 

John  McGee,  Program  Manager,  OFSS/OSP, 
Administration  for  Children  and  Families, 
Department  of  Health  and  Human  Services. 
50  United  Nations  Plaza,  Room  450,  San 
Francisco,  CA  94102,  Phone:  415-556- 
6153,  Fax:  415-556-3046 

Region  X 

Richard  McConnell,  Program  Manager, 
OFSS/OSP,  Administration  for  Children 
and  Families,  Department  of  Health  and 
Human  Services,  Blanchard  Plaza,  2201 
Sixth  Avenue,  Room  610-M/S  RX-70, 
Seattle,  WA  98121,  Phone:  206-615-2558 
ext.  3102,  Fax:  206-615-2575 

eiLLINQ  CODE  41B4-01-P 
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Instructioiis  for  the  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  the  Federal 
agencies  to  obtain  applicant  certification  that 
States  which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opp)ortunity  to  review  the 
applicant's  submission. 

Item  and  Entrv 

1.  Self-Explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  jjerson  to  contract 
on  matter  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service 

7.  Enter  the  appropriate  letter  in  the  space 
Drovided. 


8.  Checks  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s)  provided: 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
of  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  and 
explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real 
property  projects),  attach  a  map  showing 
project  location.  For  preapplications,  use  a 
separate  sheet  to  provide  a  summary 
description  of  this  project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  list  the  applicant's  Congressional 
District  and  any  district(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  fundingA>udget  period  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  onyy  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contract  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 
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Instructions  for  the  SF-424A 

General  Instructions 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separjtely  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C.  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case. 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categcries  shown  in  Lines  a-k  of  Section  B. 

Section  A. — Budget  Summary 
Lines  1—4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  funcf.ional  or  activity  breakdown,  enter  on 
Line  i  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  ptertaining  to  a  single 
program  requiring  budget  amounts  by 
muhiple  functions  or  activities,  enter  the 
name  bt  each  activity  or  function  on  each 
line  iij  Column  (a),  and  enter  the  catalog 
numbit  in  Column  (b).  For  applications 
pertai|iing  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  titia  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Colun^n  (b). 

For  fapplications  pertaining  to  multiple 
prograpis  where  one  or  more  programs 
requir^  a  breakdown  by  fimction  or  activity, 
prepailBi  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  rd<^uLred.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lines  ii-4.  Columns  (c)  through  (g) 

For  tiew  applications,  ioave  Columns  (r) 
and  (dl  blank.  For  each  line  entry  in  Coiumns 
fa)  and  (b),  enter  in  Columns  (e),  (f),  and  (g) 
the  apjiropriate  amounts  of  funds  needed  to 
suppoit  the  project  for  the  first  funding 
period  fusually  a  year). 

For  continuing  grant  program  applications; 
submit  these  fonns  before  the  end  of  each 
fundirjg  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (t)  and  (d)  the 
estima  sd  amounts  of  funds  which  will 
rcmair  unobligated  at  the  end  of  the  grant 
fundin  i  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Othen-ise.  leave  these  columns  blank.  Enter 
in  coi-.iipns  (e)  ai;d  (f)  the  amounts  of  funds 


needed  for  the  upcoming  period.  The 
amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5 

Show  the  totals  for  all  columns  used. 
Section  B. — Budget  Categories 

In  the  column  headings  (1)  through  (4). 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  jire  prepared  for  Section  A.  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  ncn-Federal)  by  object  class  categories. 
Lines  6a-i 

Show  the  totals  of  Lines  6a  to  6h  in  each 
column. 

Line  6j 

Show  the  amount  of  indirect  cost. 

Line  6k 

Enter  the  total  of  amounts  on  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
continuation  grants  the  total  amount  in 
Column  (5),  Line  6k,  should  be  the  same  as 
the  total  amount  shown  in  Section  A, 
Column  (g).  Line  5.  For  suppleraent&l  grants 
and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns 
(l)-(4).  Line  6k  should  be  the  same  as  the 
sum  of  the  amounts  in  Section  A,  Columns 
(e)  and  (f)  on  Line  5. 

Instructions  for  the  SF-424A  (continued) 
Line  7 

Enter  the  estimated  amount  of  income,  if 
any,  expected  to  be  generated  from  this 
project.  Do  not  add  or  subtract  this  amount 
from  the  total  project  amount.  Show  under 
the  program  narrative  statement  the  nature 
and  source  of  income.  The  estimated  amount 
of  program  income  may  be  considered  by  the 
federal  grantor  agency  in  determining  the 
total  amount  of  the  grant. 

Section  C. — Non-Federal-Resources 
Line  8-11 

Enter  amounts  of  non- Federal  resources 
that  will  be  used  on  the  grant.  If  in-kind 
contributions  are  included,  provide  a  brief 
explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
bi-eakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c)— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  :he 


applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  fb) 
(c),  and  (d). 

Line  12 

Enter  the  total  for  each  of  Columns  (b)-|e). 
The  amount  in  Column  (e)  should  be  equal 
to  the  amount  on  Line  5.  Colunm  (0,  Section 
A. 

Section  D.— Forecasted  Cash  Needs 
Line  13 

Enter  the  amount  of  cash  needed  by  quarter 
from  the  grantor  agency  during  the  first  year. 
Line  14 

Enter  the  amount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  first 
year. 

Line  15 

Enter  the  totals  of  amounts  on  Lines  13  and 
14. 

Section  E— Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  of  the  Project 
Lines  16-19  .  '^ 

Enter  in  Column  (a)  the  same  grant 
program  titles  shown  in  Column  (a).  Section 
A.  A  breakdown  by  function  or  activity  is  not 
necessary.  For  new  applications  and 
continuation  grant  applications,  enter  in  the 
proper  columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the 
program  or  project  over  the  succeeding 
funding  f)enods  (usually  in  years).  This 
section  need  not  be  completed  for  revisions 
(amendments,  changes,  or  supplements)  to 
funds  for  the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 

Enter  the  total  for  each  of  the  Columns  (b)- 
(e).  When  additional  schedules  are  prepared 
for  this  Section,  annotate  accordingly  and 
show  the  overall  totals  on  this  line. 

Section  F. — Other  Budget  Information 

Line  21 

Use  this  space  to  explain  amounts  for 
individual  direct  object-class  cost  categories 
that  may  appear  to  be  out  of  the  ordinary  or 
to  explain  the  details  as  required  by  the 
Federal  grantor  agency. 

Line  22 

Enter  the  type  of  indirect  rate  (provisional- 
predetermined,  final  or  fixed)  that  will  be  in 
effect  during  the  fundi.ng  period,  the 
estimated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect 
expense. 

Line  23 

Provide  any  other  explanations  or 
comments  deemed  necessary. 

Assurances — Non-Construirtion  I*rograms 

Note:  Certain  of  these  assurances  may  nol 
be  applicable  to  your  protcA  or  program.  If 
you  have  questions,  please  contact  the 
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awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers. 
or  documents  related  to  the  award;  and  will 

.establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
personnel  Act  of  1970  (42  U.S.C.  §§  4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to: 

(a)  Title  VI  of  the  Civil  Rights  Act  of  1964 
(P.L.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin; 

(b)  Title  IX  of  the  Education  Amendments 
of  1972.  as  amended  (20  U.S.C.  §§  1681- 
1683.  and  1685-1686),  which  prohibits 
discrimination  on  the  basis  of  sex; 

(c)  Section  504  of  the  Rehabilitation  Act  of 
1973.  as  amended  (29  U.S.C.  §  794),  which 
prohibits  discrimination  on  the  basis  of 
handicaps: 

(d)  the  Age  Discrimination  Act  of  1975.  as 
amended  (42  U.S.C.  §§6101-6107),  which 
prohibits  discrimination  on  the  basis  of  age; 

(e)  the  Drug  Abuse  Office  and  Treatment 
Act  of  1972  (P.L.  92-255).  as  amended, 
relating  to  nondiscrimination  on  the  basis  of 
drug  abuse; 

(f)  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616).  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism: 

(g)  §§  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and 
290  ee-3).  as  amended,  relating  to 
confidentiality  of  alcohol  and  drug  abuse 
patient  records; 

(h)  Title  Mil  of  the  Civil  Rights  Act  of  1968 
(42  use.  §  3601  et  seq),  as  amended, 
relating  to  non-discrimination  in  the  sale, 
rental  or  financing  of  housing, 

(i)  any  other  nondiscrimination  provisions 
in  the  specific  statute(s)  under  which 


application  for  Federal  assistance  is  being 
made;  and 

())  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may 
apply  to  the  application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Prof>erty  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  use.  §§  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
§  §  276a  to  276a-7),  the  Copeland  Act  (40 
use.  §  276c  and  18  U.S.C.  §§  874),  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  §§  327-333),  regarding  labor 
standeu'ds  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (PL.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738:  (c)  protection 
of  wetlands  pursuant  to  EO  11990,  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  §§  1451  et  seq):  (f)  conformity  of    . 
Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clear  Air  Act  of  1955,  as  amended  (42 
U.S.C.  §  7401  et  seq.):  (g)  protection  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974.  as 
amended  (PL.  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended  (PL.  93- 
205). 

12  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 


Historic  Preservation  Act  of  1974  (16  U.S.C. 
469a-l  et  seq). 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (PL.  89-544.  as 
amended,  7  U.S.C.  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  §§4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  or 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 

Signature  of  Authorized  Certifying  Official; 

Applicant  Organization: 

Title: 

Date  Submitted: 

Appendix  5— Executive  Order  12372 — State 
Single  Points  of  Contact 

Arizona 

Mrs  Janice  Dunn.  ATTN:  Arizona  State 
Clearinghouse,  3800  N.  Central  Avenue. 
14lh  Floor,  Phoenix,  Arizona  85012, 
Telephone  (602)  280-1315 

Arkansas 

Tracie  L.  Copeland,  Manager,  State 
Clearinghouse,  Office  of  Intergovernmental 
Services,  Department  of  Finance  and 
Administration,  P.O.  Box  3278,  Little  Rock, 
Arkansas  72203.  Telephone  (501)  682- 
1074 

California 

Glenn  Stober,  Grants  Coordinator,  Office  of 
Planning  and  Research,  1400  Tenth  Street, 
Sacramento,  California  95814.  Telephone 
(916) 323-7480 

Colorado 

State  Single  Point  of  Contact,  State 
Clearinghouse,  Division  of  Local 
Government,  1313  Sherman  Street,  Room 
520,  Denver,  Colorado  80203,  Telephone 
(303)866-2156 

Delaware 

Ms.  Francine  Booth.  State  Single  Point  of 
Contact,  Executive  Department,  Thomas 
Collins  Building,  Dover.  Delaware  19903. 
Telephone  (302)  736-3326 

District  of  Columbia 

Rodney  T.  Hallman.  State  Single  Point  of 
Contact.  Office  of  Grants  Management  and 
Development.  717  14th  Street,  N.W..  Suite 
500,  Washington.  D.C  20005.  Telephone 
(202)  727-6551 
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Florida 

Flordia  State  Clearinghouse, 
Intei^overamental  Affairs  Policy  Unit, 
Executive  Office  of  the  Governor,  Office  of 
Planning  and  Budgeting,  The  Capitol. 
Tallahassee,  Florida  32399-0001, 
Telephone  (904)  488-8441 

Gedrgia 

Mr.  Charles  H.  Badger.  Administrator, 
Georgia  State  Qearinghouse,  254 
Washington  Street,  S.W..  Atlanta,  Georgia 
3)3334,  Telephone  (404)  656-3855 


Illinois 

Steve  Klokkenga,  State  Single  Point  of 
Contact,  Office  of  the  Governor.  107 
Stratton  Building,  Springfield,  Illinois 
62706,  Telephone  (217)  782-1671 

Indiana 

Jeac  S.  Blackweil.  Budget  Director,  State 
Budget  Agency.  212  State  House, 
ladianapolis,  Indiana  46204,  Telephone 
(317)  232-5610 

/ovtjct 

Mr.  Steven  R.  McCann,  Division  of 
Community  Progress,  Iowa  Department  of 
Economic  Development,  200  East  Grand 
Avenue,  Des  Moines,  Iowa  50309, 
Telephone  (515)  281-3725 

Kentucky 

Ronald  W.  Cook.  Office  of  the  Governor, 
Department  of  Local  Government.  1024 
Capitol  Center  Drive,  Frankfort,  Kentucky 
4P601,  Telephone  (502)  564-2382 

Mal^e 

Ms.  Joyce  Benson,  State  Planning  Office, 
State  House  Station  #38,  Augusta,  Maine 
0^1333,  Telephone  (207)  289-3261 

Maryland 

Ms.!  Mary  Abraras,  Chief,  Marv-land  State 
Clearinghouse,  Depmrtment  of  State 
Planning.  301  West  Preston  Street, 
Baltimore,  Maryland  21201-2365. 
Tblephone  (301)  225-4490 

Mat^chuscUs 

Kanm  Arone.  State  Clearinghouse.  Executive 
OifRce  of  Communities  and  Development, 
100  Cambridge  Street,  Room  1803.  Boston. 
Massachusetts  02202,  Telephone  (617) 
727-7001 

Michigan 

Richard  S.  Pastula.  Director,  Michigan 
Department  of  Commerce,  Lansing, 
Michigan  48909,  Telephone  (517)  373- 
7)56 


Miskisnippi 

Ms.  ICafhy  Mallette,  Clearinghouse  Officer, 
Office  of  Federal  Grant  Management  and 
Reporting,  301  West  Pearl  Street,  Jackson. 
Mississippi  39203,  Telephone  (601)  960- 
2174 

Mis$ouri 

Ms.  Lois  Pohl,  Federal  Assistance 
Clearinghouse,  Office  of  Administration. 
PC  Box  809,  Room  430,  Truman  Buildmg, 
Jefferson  City,  Missouri  65102,  Telephone 
(314)  751-^834 


Nevada 

Department  of  Administration.  State 
Clearinghouse,  Capitol  Complex,  Carson 
City,  Nevada  89710.  Telephone  (702)  687- 
4065.  Attention:  Ron  Sparks. 
Clearinghouse  Coordinator 

New  Hampshire 

Mr.  Jeffrey  H.  Taylor,  Director,  New 
Hampshire  Office  of  State  Planning,  Attn: 
Intergovernmental  Review,  Process/James 
E.  Bieber,  2'/j  Beacon  Street.  Concord.  New 
Hampshire  03301,  Telephone  (603)  271- 
2155 

New  Jersey 

Gregory  W.  Adkins.  Acting  Director,  Division 
of  Community  Resources,  N.J.  Department 
of  Community  Affairs.  Trenton,  New  Jersey 
08625-0803,  Telephone  (609)  292-6613 
Pleae  direct  correspondence  and  questions 

to:  Andrew  J.  Jaskolka.  State  Review  Process, 

Division  of  Community  Resources,  CN  814. 

Room  609.  Trenton.  New  Jersey  08625-0803. 

Telephone  (609)  292-9025. 

New  Mexico 

Geroge  Elliott.  Deputy  Director.  State  Budget 
Division.  Room  190,  Bataan  Memorial 
Building,  Santa  Fe,  New  Mexico  87503, 
Telephone  (505)  827-3640.  FAX  (505)  827- 
3006 

New  York 

New  York  State  Clearinghouse.  Division  of 
the  Budget,  State  Capitol,  Albany,  New 
York  12224,  Telephone  (518)  474-1605 

North  Carolina 

Mrs.  Chrys  Baggett,  Director.  Office  of  the 
Secretary  of  Admin..  N.C  State 
Clearinghouse.  116  W.  Jones  Street. 
Raleigh,  North  Carolina  27603-8003, 
Telephone  (919)  733-7232 

North  Dakota 

N.D.  Single  Point  of  Contact,  Office  of 
Intergovernmental  Assistance,  Office  of 
Management  and  Budget.  600  East 
Boulevard  Avenue,  Bismarck,  North 
Dakota  58505-0170,  Telephone  (701)  224- 
2094 

Ohio 

Larry  Weaver.  State  Single  Point  of  Contact, 
State/Federal  Funds  Coordinator,  State 
Qearinghouse,  Office  of  Budget  and 
Management.  30  East  Broad  Street.  34th 
Floor,  Columbus,  Ohio  43266-0411, 
Telep.hone  (614)  466-0698 

Rhode  Island 

Mr.  Daniel  W.  Varin,  Associate  Director, 
Statewide  Planning  Program.  Department 
of  Administration,  Division  of  Planning. 
265  Melrose  Street,  Providence.  Rhode 
Island  02907,  Telephone  (401)  277-2656 
Please  direct  correspondence  and 

questions  to:  Review  Coordinator,  Office  of 

Strategic  Planning. 

South  Carolina 

Omeagia  Burgess.  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor.  1205  Pendleton  Street,  Room 
477,  Columbia,  South  Carolina  29201, 
Telephone  (803)  734-0494 


South  Dakota 

Ms.  Susan  Comer,  State  Clearinghouse 
Coordinator,  Office  of  the  Governor,  500 
East  Capitol,  Pierre,  South  DakoU  57501, 
Telephone  (605)  773-3212 

Tennessee 

Mr.  Charles  Brown,  State  Single  Point  of 
Contact,  State  Planning  Office.  500 
Charlotte  Avenue.  309  John  Sevier 
Building,  Nashville,  Tennessee  37219. 
Telephone  (615)  741-1676 

Texas 

Mr-  Thomas  Adams,  Governor's  Office  of 
Budget  and  Planning,  P.O.  Box  12428, 
Austin,  Texas  78711.  Telephone  (512)  463- 
1778 

Utah 

Utah  State  Clearinghouse,  Office  of  Planning 
and  Budget,  ATTN:  Carolyn  Wright.  Room 
116,  State  Capitol,  Salt  Lake  City,  Utah 
84114,  Telephone  (801)  538-1535 

Vermont 

Mr.  Bernard  D.  Johnson.  Assistant  Director. 
Office  of  Policy  Research  &  Coordination. 
Pavilion  Office  Building.  109  State  Street. 
Montpelier,  Vermont  05602.  Telephone 
(802)  828-3326       ^ 

West  Virginia 

Mr.  Fred  Cutlip.  Director,  Community 
Development  Division,  West  Virginia 
Development  Office.  Building  #6,  Room 
553,  Charleston.  West  Virginia  25305. 
Telephone  (304)  348-4010 

Wisconsin 

Mr.  William  C.  Carey,  Federal/State 
Relations,  Wisconsin  Department  of 
Administration,  101  South  Webster  Street, 
P  O  Box  7864,  Madison,  Wisconsin  53707, 
Telephone  (608)  266-0267 

Wyoming 

Sher> !  Jeffries.  State  Single  Point  of  Contact, 
Hers'jhier  Building.  4th  Floor.  East  Wing, 
Cheyi-'une,  Wyoming  820O2.  Telephone 
(307)  777-7574 

Guam 

Mr.  M-chael  J.  Reidy.  Director.  Bureau  of    ■ 
Bi;."*i5("l  and  Mancgement  Research,  Office 
of  the  Governor,  P  O.  Box  2950,  Agana. 
Guam  96910.  Telephone  (671)  472-2285 

Northern  Mci-iana  Islands 

State  Siii^'ie  Point  or  Contact.  Planning  and 
BudfjHt  Office.  Office  of  the  Governor, 
Si'ipan.  CM,  Northern  Mariana  Islands 
&69:i0 

Puerto  Rico 

Norma  Burgos/Josc  H.  Caro,  Chairman/ 
Diractor.  Puerto  Rico  Planning  Board, 
Minillas  Government  Center.  P.O.  Box 
41119  San  Juan,  Puerto  Rico  00940-9985, 
Telephone  (809)  727-4444 

Virgin  Islands 

Jose  L.  George,  Director.  Office  of 

Management  and  Budget,  #41  Norregade 
Emancipation  Garden  Station.  Second 
Floor,  Saint  Thomas,  Virgin  Islands  00802 
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Please  direct  correspmndence  to:  Linda 
Clarke.  Telephone  (809)  774-0750. 

U.S.  Department  of  Health  and  Human 
Services  Certification  Regarding  Drug-Free 
Workplace  Requirements  Grantees  Other 
Than  Individuals 

By  signing  and/ or  submitting  this 
application  or  grant  agreement,  the  grantee  is 
providing  the  certification  set  out  below. 

This  certification  is  required  by  regulations 
implementing  the  Drug-Free  Workplace  Act 
of  1988.  45  CFR  Part  76,  Subpart  F.  The 
regulations,  published  in  the  May  25. 1990 
Federal  Register,  require  certification  by 
grantees  that  they  will  maintain  a  drug-free 
workplace.  The  certification  set  out  below  is 
a  material  representation  of  fact  upon  which 
reliance  will  be  placed  when  the  Department 
of  Health  and  Human  Services  (HHS) 
determines  to  award  the  grant.  If  it  is  later 
determined  that  the  grantee  knowingly 
rendered  a  false  certification,  or  otherwise 
violates  the  requirements  of  the  Drug-Free 
Workplace  Act.  HHS,  in  addition  to  any  other 
remedies  available  to  the  Federal 
Government,  may  take  action  authorized 
under  the  Drug-Free  Workplace  Act.  False 
certification  or  violation  of  the  certification 
shall  be  grounds  for  suspension  of  payments, 
suspension  or  termination  of  grants,  or 
govemmentwide  suspenlion  or  debarment. 

Workplaces  under  grants,  for  grantees  other 
than  individuals,  need  not  be  identified  on 
the  certification.  If  known,  they  may  be 
identified  in  the  grant  application.  If  the 
grantee  does  not  identify  the  workplaces  at 
the  time  of  application,  or  upon  award,  if 
there  is  no  application,  the  grantee  must  keep 
the  identity  of  the  workplace(s)  on  file  in  its 
office  and  make  the  information  available  for 
Federal  inspection.  Failure  to  identify  all 
known  workplaces  constitutes  a  violation  of 
the  grantee's  drug-free  workplace 
requirements. 

Workplace  identifications  must  include  the 
actual  address  of  buildings  (or  parts  of 
buildings)  or  other  sites  where  work  under 
the  grant  takes  place.  Categorical  descriptions 
may  be  used  (e.g..  all  vehicles  of  a  mass 
transit  authority  or  State  highway  department 
while  in  operation.  State  employees  in  each 
local  unemployment  office,  performers  in 
concert  halls  or  radio  studios.) 

If  the  workplace  identified  to  HHS  changes 
during  the  jjerformance  of  the  grant,  the 
grantee  shall  inform  the  agency  of  the 
change(s).  if  it  previously  identified  the 
workplaces  in  question  (see  above). 

Definitions  of  terms  in  the 
Nonprocurement  Suspension  and  Debarment 
common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification. 
Grantees'  attention  is  called,  in  particular,  to 
the  following  definitions  from  these  rules: 

"Controlled  substance  '  means  a  controlled 
substance  in  Schedules  I  through  V  of  the 
Controlled  Substances  Act  (21  USC  812)  and 
as  further  defined  by  regulation  (21  CFR 
1308.11  through  1308.15). 

"Conviction"  means  a  finding  of  guilt 
(including  a  plea  of  nolo  contendere)  or 
imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility 
to  determine  violations  of  the  Federal  or 
State  criminal  drug  statutes: 


"Criminal  drug  statute"  means  a  Federal  or 
non-Federal  criminal  statute  involving  the 
manufacture,  distribution,  dispensing,  use.  or 
possession  of  any  controlled  substance: 

"Employee"  means  the  employee  of  a 
grantee  directly  engaged  in  the  performance    - 
of  work  under  a  grant,  including:  (i)  All 
"direct  charge"  employees;  (ii)  all  "indirect 
charge"  employees  unless  their  impact  or 
involvement  is  insignificant  to  the 
performance  of  the  grant;  and.  (iii)  temporary 
personnel  and  consultants  who  are  directly 
engaged  in  the  pwrformance  of  work  under 
the  grant  and  who  are  on  the  grantee's 
payroll.  This  definition  does  not  include 
workers  not  on  the  payroll  of  the  grantee 
(e.g..  volunteers,  even  if  used  to  meet  a 
matching  requirement:  consultants  or 
independent  contractors  not  on  the  grantee's 
payroll;  or  employees  of  subrecipients  or 
subcontractors  in  covered  workplaces). 

The  grantee  certifies  that  it  will  or  will 
continue  to  provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful  manufacture, 
distribution,  dispensing,  possession  or  use  of 
a  controlled  substance  is  prohibited  in  the 
grantee's  workplace  and  specifying  the 
actions  that  will  be  taken  against  employees 
for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free 
awareness  program  to  inform  employees 
about: 

(1)  The  dangers  of  drug  abuse  in  the 
workplace; 

(2)  The  grantee's  policy  of  maintaining  a 
drug-free  workplace; 

(3)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs;  and 

(4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations 
occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the  performance 
of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement 
required  by  paragraph  (a)  that,  as  a  condition 
of  employment  under  the  grant,  the  employee 
will: 

(1)  Abide  by  the  terms  of  the  statement; 
and 

(2)  Notify  the  employer  in  writing  of  his  or 
her  conviction  for  a  violation  of  a  criminal 
drug  statute  occurring  in  the  workplace  no 
later  than  five  calendar  days  after  such 
conviction; 

(e)  Notifying  the  agency  in  writing,  within 
ten  calendar  days  after  receiving  notice  under 
subparagraph  (d)(2)  from  an  employee  or 
otherwise  receiving  actual  notice  of  such 
conviction.  Employers  of  convicted 
employees  must  provide  notice,  including 
position  title,  to  every  grant  officer  or  other 
designee  on  whose  grant  activity  the 
convicted  employee  was  working,  unless  the 
Federal  agency  has  designated  a  central  f>oint 
for  the  receipt  of  such  notices.  Notice  shall 
include  the  identification  number(s)  of  each 
affected  grant; 

(f)  Taking  one  of  the  following  actions, 
within  30  calendar  days  of  receiving  notice 
under  subparagraph  (d)(2).  with  respect  to 
any  employee  who  is  so  convicted: 

(1)  Taking  appropriate  personnel  action 
against  such  an  employee,  up  to  and 


including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of 
1973.  as  amended;  or. 

(2)  Requiring  such  employee  to  participate 
satisfactorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health, 
law  enforcement,  or  other  appropriate 
agency; 

(g)  Making  a  good  faith  effort  to  continue 
to  maintain  a  drug-free  workplace  through 
implementation  of  paragraphs  (a),  (b).  (c),  (d), 
(e)  and  (f). 

The  grantee  may  insert  in  the  space 
provided  below  the  site(s)  for  the 
performance  of  work  done  in  connection 
with  the  specific  grant  (use  attachments,  if 
needed): 

Place  of  Performance  (Street  Address.  City. 
County.  State.  ZIP  Code): 

Check if  there  are  workplaces  on  file  that 

are  not  identified  here. 

Sections  76.630(c)  and  (d)(2)  and 
76.635(a)(1)  and  (b)  provide  that  a  Federal 
agency  may  designate  a  central  receipt  point 
for  STATE-WIDE  AND  STATE  AGENCY- 
WIDE  certifications,  and  for  notification  of 
criminal  drug  convictions.  For  the 
Department  of  Health  and  Human  Services, 
the  central  receipt  point  is:  Division  of  Grants 
Management  and  Oversight.  Office  of 
Management  and  Acquisition.  Depwrtment  of 
Health  and  Human  Services.  Room  517-D. 
200  Independence  Avenue.  S.W., 
Washington,  D.C.  20201. 

Appendix  7 — Certification  Regarding 
Debarment,  Suspension,  and  Other 
Responsibility  Matters — Primary  Covered 
Transactions 

By  signing  and  submitting  this  proposal, 
the  applicant,  defined  as  the  primary 
participant  in  accordance  with  45  CFR  part 
76.  certifies  to  the  best  of  its  knowledge  and 
believe  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  Department  or 
agency; 

(b)  Have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal.  State. 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
Slate  antitrust  statutes  or  conunission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  Indicted  or  otherwise 
criminally  or  civilly  charged  by  a 
governmental  entity  (Federal.  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  Have  not  within  a  3-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State,  or 
local)  terminated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the 
certification  required  above  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
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prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
Department  of  Health  and  Human  Services 
(HHS)  determination  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prospective  primary  participant  to  furnish  a 
certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in 
this  transaction. 

The  prospective  primary'  participant  agrees 
that  by  submitting  this  proposal,  it  will 
Include  the  clause  entitled  "Certification 
Regarding  Debarment,  Suspension, 
Ineligibility,  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transaction.  "  provided 
below  without  modification  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

Certification  Regarding,  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  (To  Be  Supplied  to  Lower  Tier 
Participants) 

By  signing  and  submitting  this  lower  tier 
profKJsal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  part  76, 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  transaction  by  any  federal  department  or 
agency. 

(b)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
above,  such  prospective  participant  shall 
attach  an  explanation  to  this  propiosal. 

The  prospiective  lower  tier  participant 
fiirther  agrees  by  submitting  this  prop>osal 
that  it  will  include  this  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions"  without  modification  in  all 


lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

Appendix  8 — Certification  Regarding 
Lobbying 

Certification  for  Contracts,  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  coojjerative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  In 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 


This  certification  is  a  material 
representation  of  fact  up>on  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  Imposed  by 
section  1352.  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  $10,000  and  not  more  than  $100,000  for 
each  such  failure. 

State  for  Loan  Guarantee  and  Loan  Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  .Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-ILL  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352.  title  31, 
U.S.  Code.  Any  pehon  who  fails  to  file  the 
require  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more 
than  $100,000  for  each  such  failure. 


Signature 
Title 

Organization 
Date 

BILUNQ  COOE  4184-01-P 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  ditdote  lobbying  activities  pimuant  to  31  Vi-C-  13S2 
(See  reverie  for  public  burden  disclosure.) 


0>««-00«6 


1.     Type  oi  Federal  Action: 

□  a.  contract 
b.  vv\l 
c  cooperativt  agreement 

d.  loan 

e.  loan  ^arantee 

f.  loan  insurance 


2.     Statin  of  Federal  Action: 

I      I  a.  bid'oHer/application 
'""'   b.  initial  award 
c  pott-award 


4.     Name  and  Address  of  Reporting  Entity: 

D    Prime 


O    Subawardee 

Tier ,  if  known: 


Congressiowal  Dtstrkt.  if  tfK>wn: 


(.     Federal  Department/Agency: 


(.     Federal  Action  Number,  if  Jknown: 


i.     Report  Type: 

□  a.  initial  filing 
b.  material  change 

For  Material  Change  Only: 

year  ^^_^_  quarter 
date  of  last  report  _____ 


S.     K  Reporting  Entity  in  No.  4  b  Subawardee.  Enter  Name 
and  Address  o<  Prime: 


Congressional  District,  if  known: 


7.     Federal  Program  Name/Oescripiion: 


CFOA  Number,  if  tppiicat>le: 


9.     Award  Amount  H  known: 
S 


10.  a.  Name  and  Address  of  Lobbying  Entity 
iif  irtdivtduti,  tut  ntmt,  ftrtt  name,  MIk 


b.  Individuals  Performing  Services  (mduding  tddrest  if 
different  from  No.  10») 
<Utt  mine,  first  name,  Min 


f«n«eh  ConimuMiion  ittttiisl  «-'"-^  •( nttnwYf 


t1.  Amount  of  Payment  (cfteck  a/t  that  apply): 

S  □  actual        D  planned 


ir  Form  of  PaymcM  fc^ecic  all  that  apply): 

O    a.  cash 

0    b.  in-kind,  ipedfy:  future  ___^_ 
value    


13.  Type  oi  Payment  (check  all  that  apply): 

D  a.  retairter 

O  b.  one-titwe  fee 

O  c  cemmistion 

D  d.  contingem  fee 

D  e.  deferred 

O  f.  other  specify:  _______^__ 


14.  Brief  Description  of  Service*  Performed  or  to  be  Performed  and  Date<s)  of  Service,  including  officef<t).  cmployee<t). 
or  MembcTis)  contacted,  (or  Payment  Indicated  in  Hem  11: 


lanadt  Cononuanon  S/w tfi)  S^-LUi-A  iTtfoiwyl 


IS.  Continuation  Skect(t)  SF-Ui.<A  attached: 


□  Ye« 


a  No 


tt. 


k*  Mto  ti  UIC 


r  0m  m^turnt  4mttm»tm  ^dl 
lie^aeo  m«  rm  mmt  •no  sioo. 


Sigiuturc: 


Print  Name: 
rule:  


Telephone  Noj. 


Date: 


Faderri  Use  Only. 


AiMtionMd  im  imcil 


(FR  Doc  94-9930  Filed  4-29-94;  8:45  am) 
BIUJNQ  COOE  4164-01-C 
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Availability  of  Financial  Assistance  for 
Projects  Funded  Under  the  Adoption, 
Opportunities  Program 

AGENCY:  Administration  on  Children, 
Youth  and  Families  (ACYF), 
Administration  for  Children  and 
Families  (ACF),  Department  of  Health 
and  Human  Services  (DHHS). 
ACTION:  Announcement  of  the 
Availability  of  Financial  Assistance  and 
Request  for  Applications  to  Carry  Out 
Demonstration  Projects  Funded  Under 
thie  Adopdon  Opportunities  Branch  in 
the  Children's  Bureau,  Administration 
oo  Children,  Youth  and  Families. 

SllMMARY:  The  Children's  Bureau  of  the 
Administration  on  Children,  Youth  and 
F^mibes  announces  the  availability  of 
fiscal  year  1994  funds  for  grants  to 
public  or  private  nonprofit  child  welfare 
and  adoption  agencies,  organizations 
aqd  adoptive  parent  groups  to  assist  in 
supporting  programs  directed  to:  (A) 
hicreasing  the  placements  in  adoptive 
families  of  minority  children  who  are  in 
foster  care  and  have  the  goal  of 
adoption,  with  a  special  emphasis  on 
the  recruitment  of  minority  families;  (B) 
providing  post-legal  adoption  services 
fot  families  who  have  adopted  special 
needs  children;  and,  (C)  increasing  the 
rate  of  placement  of  children  in  foster 
care  who  are  legally  free  for  adoption. 

Funding  for  these  grants  is  authorized 
under  Title  11  of  the  Child  Abuse 
Prevention  and  Treatment  and  Adoption 
Reform  Act  of  1978  (Pub.  L.  95-266,  as 
amended). 

This  announcement  contains  all 
nejt^ssary  application  materials. 
DAtES:  The  deadline  for  submission  of 
apphcations  is  July  1,  1994. 
ADDRESSES:  Applications  may  be  mailed 
to  the  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants,  370  L'Enfant  Promenade  S\V.. 
6th  Floor  East.  OFM/DDG,  Washington, 
DC  20447. 

Hand  delivered  apphcations  are 
accepted  during  normal  working  hours 
of  8:00  a.m.  to  4:30  p.m..  Monday 
through  Friday,  on  or  prior  to  the 
established  closing  date  at: 
Administration  for  Children  and 
FamiUes,  Division  of  Discretionary 
Grants,  6th  Floor  OFM/DDG,  901  D 
Street  SW.,  Washington,  DC  20447. 
F0«  FURTHER  INFORMATION  CONTACT: 
ACYF  Operations  Program,  Telephone: 
1  (800) 351-2293. 
SUPPLEMENTARY  INFORMATION:  The 
Administration  on  Children.  Youth  and 
Families  (ACYF)  administers  national 
programs  for  children  and  youth,  works 
wiXh  States  and  local  communities  to 


develop  services  which  support  and 
strengthen  family  Ufe,  seeks  out  joint 
ventures  with  the  private  sector  to 
enhance  the  hves  of  children  and  their 
families,  and  proudes  information  and 
other  assistance  to  parents. 

The  concerns  of  ACYF  extend  to  all 
children  from  birth  through 
adolescence,  with  particular  emphasis 
on  children  who  have  special  needs. 
Many  of  the  programs  administered  by 
the  agency  focus  on  children  from  low- 
income  famibes;  children  and  youth  in 
need  of  foster  care,  adoption  or  other 
child  welfare  services;  preschool 
children,  including  children  with 
disabihties;  abused  and  neglected 
children;  runaway  and  homeless  youth; 
and  children  from  Native  American 
families. 

The  priority  areas  identified  in  this 
announcement  are  derived  from 
legislative  mandates  as  well  as 
Departmental  goals  and  initiatives.  The 
priorities  reflect  the  state  of  current 
knowledge  as  well  as  emerging  issues 
which  come  to  ACYF's  attention  by 
several  means  including  consultation 
with  advocates,  policymakers,  and 
practitioners  in  the  field. 

The  priorities  seek  to  focus  attention 
on  and  to  encourage  demonstration 
efforts  to  obtain  new  knowledge  and 
improvements  in  service  dehvery  for  the 
solution  of  particular  problems  and  to 
promote  the  dissemination  and 
utilization  of  the  knowledge  and  model 
practices  developed  under  these 
priorities. 

This  program  announcement  consists 
of  three  parts.  Part  I  provides 
information  on  the  goals  of  the 
Children's  Bureau  (CB),  the  AC"\T  office 
which  is  requesting  applications,  and 
the  statutory  authorities  for  awarding 
grants. 

Part  II  describes  the  review  process 
and  the  programmatic  priorities  under 
which  applications  are  being  solicited. 

Part  III  provides  information  and 
instructions  for  the  development  and 
submission  of  applications. 

Part  I — Introduction 

A.  Goals  of  the  Children's  Bureau 

Within  ACYF,  Children's  Bureau's 
Division  of  Child  Welfare  plans, 
manages,  coordinates  and  supports 
child  welfare  services  programs.  It 
administers  the  Foster  Care  and 
Adoption  Assistance  Program,  the  Child 
Welfare  Services  Program,  the  Child 
Welfare  Research,  Demonstration  and 
Training  Program,  the  Adoption 
Opportunities  Program,  the  Temporary 
child  Care  and  Crisis  Nurseries 
Program,  Independent  Living  Program 


and  the  Abandoned  Infants  Assistance 
Program. 

The  Bureau's  programs  are  designed 
to  promote  the  welfare  of  all  children, 
including  disabled,  homeless, 
dependent  or  neglected  children  and 
their  famihes.  The  programs  aid  in 
preventing  and  remedying  the  neglect, 
abuse  and  exploitation  of  children  and 
the  unnecessary  separation  of  children 
from  famiUes. 


Covering  this 


B.  The  Statutory  Authority 
Announcement 

The  Adoption  Opportunities  Program 
provides  financial  support  for 
demonstration  projects  to:  Improve 
adoption  practices;  ehminate  barriers  to 
adoption;  and  find  permanent  homes  for 
children,  particularly  children  with 
special  needs.  Authorization:  Child 
Abuse  Prevention  and  Treatment  and 
Adoption  Reform  Act  of  1978,  Title  II, 
Section  203,  as  amended.  Public  Law 
95-266;  Public  Law  98-457,  die  Child 
Abuse  Prevention,  Adoption  and  Family 
Services  Act  of  1988,  as  amended,  Title 
n.  Section  201,  Public  Law  100-294; 
Pubhc  Law  102-295;  42  U.S.C.  5111  et 
seq. 

Part  n — Review  Process  and  Priority 
Areas 

A.  Eligible  Applicants 

Each  priority  area  description 
contains  information  about  the  types  of 
agencies  and  organizations  which  are 
eligible  to  apply  under  that  priority 
area.  Because  eligibility  varies 
depending  on  statutory  provisions,  it  is 
critical  that  the  "Eligible  Applicants" 
section  of  each  priority  area  be  reviewed 
carefully. 

Before  review,  each  application  will 
be  screened  for  applicant  organization 
eligibility  as  specified  under  the 
selected  priority  area.  Applications  from 
ineligible  organizations  will  not  be 
considered  or  reviewed  in  the 
competition,  and  the  apphcant  will  be 
so  informed. 

Only  agencies  and  organizations,  not 
individuals,  are  eligible  to  apply  under 
this  Announcement.  All  apphcations 
developed  jointly  by  more  than  one 
agency  or  organization,  must  identify 
only  one  lead  organization  and  official 
applicant.  Participating  agencies  and 
organizations  can  be  included  as  co- 
participants,  subgrantees  or 
subcontractors.  For-profit  organizations 
are  ehgible  to  participate  as  subgrantees 
or  subcontractors  with  eligible  non- 
profit organizations  under  all  priority 
areas. 

Any  non-profit  agency  which  has  not 
previously  received  Federal  support 
must  submit  proof  of  non-profit  status 
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either  by  making  reference  to  its  listing 
in  the  Internal  Revenue  Service's  (IRS) 
most  recent  list  of  tax-exempt 
organizations  or  by  submitting  a  copy  of 
its  letter  from  the  IRS  under  IRS  Code 
Section  501(c)(3).  The  ACYF  cannot 
fund  a  non-profit  applicant  without 
acceptable  proof  of  its  non-profit  status. 

B.  Review  Process  and  Funding 
Decisions 

Timely  appUcations  postmarked  by 
the  deadline  date  which  are  from 
eligible  applicants  will  be  reviewed  and 
scored  competitively.  Experts  in  the 
field,  generally  persons  outside  the 
Federal  government,  will  use  the 
appropriate  evaluation  criteria  listed 
later  in  this  section  to  review  and  score 
the  applications.  The  results  of  this 
review  are  a  primary  factor  in  making 
funding  decisions. 

The  ACVT  reserves  the  option  of 
discussing  appUcations  with,  or 
referring  them  to,  other  Federal  or  non- 
Federal  funding  sources  when  this  is  in 
the  best  interest  of  the  Federal 
government  or  the  applicants.  ACYF 
may  also  solicit  comments  from  ACF 
Regional  Office  staff,  other  Federal 
agencies,  interested  foundations, 
national  organizations,  specialists, 
experts.  States  and  the  general  public. 
These  comments,  along  with  those  of 
the  expert  reviewers,  will  be  considered 
by  ACYF  in  making  funding  decisions. 

In  making  decisions  on  awards,  ACYF 
may  give  preference  to  applications 
which  focus  on  or  feature:  minority 
populations;  a  substantially  innovative 
stratesy  with  the  potential  to  improve 
theory  or  practice  in  the  field  of  human 
services;  a  model  practice  or  set  of 
procedures  that  holds  the  potential  for 
replication  by  organizations  that 
administer  or  deliver  human  ser\'ices; 
substantial  involvement  of  volunteers; 
substantial  involvement  (either  financial 
or  programmatic)  of  the  private  sector; 
a  favorable  balance  between  Federal  and 
non-Federal  funds  available  for  the 
proposed  project;  the  potential  for  high 
benefit  for  low  Federal  investment;  a 
programmatic  focus  on  those  most  in 
need;  and/or  substantial  involvement  in 
the  proposed  project  by  national  or 
community  foimdations. 

To  the  greatest  extent  possible,  efforts 
will  be  made  to  ensure  that  funding 
decisions  reflect  an  equitable 
distribution  of  assistance  among  the 
States  and  geographical  regions  of  the 
country,  rural  and  urban  areas,  and 
ethnic  populations.  In  making  these 
decisions,  ACYF  may  also  take  into 
account  the  need  to  avoid  uimecessary 
duplication  of  effort. 


C.  Evaluation  Criteria 

A  panel  of  at  least  three  reviewers 
(primarily  experts  from  outside  the 
Federal  government)  will  review  the 
applications.  To  facilitate  this  review, 
applicants  should  ensure  that  they 
address  each  minimum  requirement  in 
the  priority  area  description  under  the 
appropriate  section  of  the  Program 
Narrative  Statement. 

The  reviewers  will  determine  the 
strengths  and  weaknesses  of  each 
proposal  using  the  evaluation  criteria 
listed  below,  provide  comments  and 
assign  numerical  scores.  The  point 
value  following  each  criterion  heading 
indicates  the  maximum  numerical 
weight. 

All  applications  will  be  evaluated 
against  the  following  criteria. 

A.  Objective  and  Need  for  Assistance 
(20  points).  The  extent  to  which  the 
application  pinpoints  any  relevant 
physical,  economic,  social,  financial, 
institutional  or  other  problems  requiring 
a  solution;  demonstrates  the  need  for 
the  assistance;  states  the  principal  and 
subordinate  objectives  of  the  project; 
provides  supporting  documentation  or 
other  testimonies  from  concerned 
interests  other  than  the  applicant;  and 
includes  and/or  footnotes  relevant  data 
based  on  the  results  of  planning  studies. 
The  application  must  identify  the 
precise  location  of  the  project  and  area 
to  be  served  by  the  proposed  project. 
Maps  and  other  graphic  aids  may  be 
attached. 

B.  Approach  (35  points).  The  extent  to 
which  the  application  outUnes  a  sound 
and  workable  plan  of  action  pertaining 
to  the  scope  of  the  project,  and  details 
how  the  proposed  work  will  be 
accomplished;  cites  factors  which  might 
accelerate  or  decelerate  the  work,  giving 
acceptable  reasons  for  taking  this 
approach  as  opposed  to  others; 
describes  and  supports  any  unu-sual 
features  of  the  project,  such  as  design  Or 
technological  innovations,  reductions  in 
cost  or  time,  or  extraordinary  social  and 
community  involvements;  and  provides 
for  projections  of  the  accomplishments 
to  be  achieved.  It  lists  the  activities  to 
be  carried  out  in  chronological  order, 
showing  a  reasonable  schedule  of 
accomplishments  and  target  dates. 

The  extent  to  which,  when 
appropriate,  the  application  identifies 
the  kinds  of  data  to  be  collected  and 
maintained,  and  discusses  the  criteria  to 
be  used  to  evaluate  the  results  and 
successes  of  the  project.  The  extent  to 
which  the  application  describes  the 
evaluation  methodology  that  will  be 
used  to  determine  if  the  needs  identified 
and  discussed  are  being  met  and  if  the 
results  and  benefits  identified  are  being 


achieved.  The  application  also  Usts  each 
organization,  agency,  consultant,  or 
other  key  individuals  or  groups  who 
will  work  on  the  project,  along  with  a 
description  of  the  activities  and  nature 
of  their  effort  or  contribution. 

C.  Results  or  Benefits  Expected  (20 
points).  The  extent  to  which  the 
application  identifies  the  results  and 
lienefits  to  be  derived,  the  extent  to 
which  they  are  consistent  with  the 
objectives  of  the  proposal,  and  the 
extent  to  which  the  application 
indicates  the  anticipated  contributions 
to  policy,  practice,  theory  and/or 
research.  The  extent  to  which  the 
proposed  project  costs  are  reasonable  in 
view  of  the  expected  results. 

D.  Staff  Background  and 
Organization's  Experience  (25  points). 
The  application  identifies  the 
background  of  the  project  director/ 
principal  investigator  and  key  project 
staff  (including  name,  address,  training, 
educational  background  and  other 
qualifying  experience)  and  the 
experience  of  the  organization  to 
demonstrate  the  apphcant's  ability  to 
effectively  and  efficiently  adm.inister  the 
project.  The  application  describes  the 
relationship  between  the  proposed 
project  and  other  work  planned, 
anticipated  or  underway  by  the 
applicant  with  Federal  assistance. 

E.  Structure  of  Priority  Area 
Descriptions.  Each  priority  area 
description  is  composed  of  the 
following  sections: 

Eligible  Applicants:  This  section 
specifies  the  type  of  organization 
eligible  to  apply  under  the  particular 
priority  area.  Specific  restrictions  are 
also  noted,  where  applicable. 

Purpose:  This  section  presents  the 
basic  focus  and/or  broad  goal(s)  of  the 
priority  area. 

Background  Information:  This  section 
briefly  discusses  the  legislative 
background  as  well  as  the  current  state- 
of-the-art  and/or  current  state-of- 
practice  that  supports  the  need  for  the 
particular  priority  area  activity. 
Relevant  information  on  projects 
previously  funded  by  ACYF  and/or 
others,  and  State  models  are  noted, 
where  applicable. 

Minimum  Requirements  for  Project 
Design:  This  section  presents  the  basic 
set  of  issues  that  must  be  addressed  in 
the  application.  Typically,  they  relate  to 
project  design,  evaluation,  and 
community  involvement.  This  section 
also  asks  for  specific  information  on  the 
proposed  project.  Inclusion  and 
discussion  of  these  items  is  important 
since  they  will  be  used  by  the  reviewers 
in  evaluating  the  applications  against 
the  evaluation  criteria.  Project  products, 
continuation  of  the  project  effort  after 
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the  Federal  support  ceases,  and 
dissemination/utilization  activities,  if 
appropriate,  are  also  addressed. 

Project  Duration:  This  section 
specifies  the  maximum  allowable  length 
of  time  for  the  project  period;  it  refers 
to  the  amount  of  time  for  which  Federal 
ftmding  is  available. 

Federal  Share  of  Project  Cost:  This 
section  specifies  tlie  maximum  amount 
of  Federal  support  for  the  project. 

Matching  Requirement:  This  section 
specifies  the  minimum  non-Federal 
obntribution,  either  through  cash  or  in- 
kjihd  match,  required  in  relation  to  the 
itiBximum  Federal  funds  requested  for 
the  project. 

Anticipated  Number  of  Projects  To  Be 
f  ilnded:  This  section  specifies  the 
n  limber  of  projects  that  ACYF 
anticipates  it  will  fund  under  the 
priority  area. 

CFDA:  This  section  identifies  the 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number  and  title  of  the  program 
under  which  applications  in  this 
priority  area  will  be  funded.  This 
information  is  needed  to  complete  item 
ID  on  the  {SF  424)  grant  application 

Please  note  that  applications  that  do 
not  comply  with  the  specific  priority 
area  requirements  in  the  section  on 
E3igible  Applicants  will  not  be 
reviewed.  Applicants  should  also  note 
tljiat  non-responsiveness  to  the  section 
Minimum  Requirements  for  Project 
design  will  result  in  a  low  evaluation 
score  by  the  reviewers.  Applicants  must 
clearly  identify  the  specific  priority  area 
u^der  which  they  wish  to  have  their 
amplications  considered,  and  tailor  their 
a|>plications  accordingly.  Previous 
experience  has  shown  that  an 
application  which  is  broader  and  more 
general  in  concept  than  outlined  in  the 
priority  area  description  scores  lower 
than  one  more  clearly  focused  on,  and 
directly  responsive  to,  that  specific 
priority  area. 

Available  Funds 

The  ACYF  intends  to  award  new 
grants  resulting  from  this  announcement 
during  the  fourth  quarter  of  fiscal  year 
1994,  subject  to  the  availability  of  funds. 
The  size  of  the  actual  awards  will  vary. 

Each  priority  area  description 
includes  information  on  the  maximum 
Federal  share  of  the  project  costs  and 
the  anticipated  number  of  projects  to  be 
funded. 

The  term  budget  period  refers  to  the 
interval  of  time  (usually  12  months)  into 
which  a  multi-year  period  of  assistance 
(project  period)  is  divided  for  budgetary 
and  funding  purposes.  The  term  project 
period  refers  to  the  total  time  a  project 


is  approved  for  support,  including  any 
extensions. 

Where  appropriate,  applicants  may 
propose  project  periods  which  are 
shorter  than  the  maximums  specified  in 
the  various  priority  areas.  Non-Federal 
share  contributions  may  exceed  the 
minimums  specified  in  the  various 
priority  areas  when  the  applicant  is  able 
to  do  so.  However,  applicants  should 
propose  only  that  non-Federal  share 
they  can  realistically  provide  since  any 
uimiatched  Federal  funds  will  be 
disallowed  by  ACF. 

For  multi-year  projects,  continued 
Federal  funding  beyond  the  first  budget 
period  is  dependent  upon  satisfactory 
performance  by  the  grantee,  availability 
of  funds  from  future  appropriations  and 
a  determination  that  continued  funding 
is  in  the  best  interest  of  the  Government. 

F.  Grantee  Share  of  Project  Costs 

Grantees  must  provide  at  least  25 
percent  of  the  total  cost  of  the  project. 
The  total  approved  cost  of  the  project  is 
the  siun  of  the  ACYF  share  and  the  non- 
Federal  share.  The  non-Federal  share 
may  be  met  by  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $200,000  in  Federal  funds 
(based  on  an  award  of  $100,000  per 
budget  period),  must  include  a  match  of 
at  least  $33,333  (25%  total  project  cost). 

G.  Index  of  Priority  Areas 

To  assist  potential  applicants  in  using 
tliis  announcement,  a  priority  area 
index  in  numerical  order,  is  presented  . 
below. 

1 .01  Adoptive  Parent  Groups  as 
Partners  in  the  Adoption  of 
Children  with  Special  Needs 

1.02  Increase  Adoptive  Placements  of 
Minority  Children 

1 .03  Adoptive  Placement  of  Foster 
Care  Children 

1.04  Post-Legal  Adoption  Services 

1.05  Respite  Care  as  a  Service  for 
Families  who  Adopt  Children  v^dth 
Special  Needs 

1.06  Synthesis  of  Results  of  Post-Legal 
Adoption  Projects 

1.07  Regional  Conferences  on  the 
Adoption  of  Minority  Children 

1.08  Developing  Collaborative  Efforts 
between  Foster  Care  and  Adoption 
Staff  to  Improve  Child  Welfare 
Services  From  Intake  to 
Permanency 

1.09  Field  Initiated  Projects 


H.  Priority  Areas 

1 .01     Adoptive  Parent  Groups  as 
Partners  in  the  Adoption  of  Special 
Needs  Children 

Eligible  Applicants:  Voluntary  or 
public  social  service  agencies,  adoption 
exchanges  or  other  national,  regional  or 
statewide  adoption-related 
organizations. 

Purpose:  To  develop  new  adoptive 
parent  groups  or  expand  or  strengthen 
existing  adoptive  parent  groups  to  assist 
and  support  families  adopting  children, 
especially  minority  parent  groups. 

Background:  Through  the  years 
adoptive  parents  have  aggressively 
promoted  the  adoption  of  children  v.-ith 
special  needs.  As  consumers  of 
adoption  services,  these  parents  bring  to 
the  adoption  field  a  special  perspective 
both  on  the  children  to  be  served  and 
the  agencies  that  serve  them.  They  have 
advocated  effectively  for  children  and 
challenged  the  term  "imadoptable"  by 
demonstrating  that  children  with 
special  needs  can  be  placed  with 
families  of  their  own.  Often  the 
members  of  parent  groups  have  come 
together  out  of  a  common  need  to  help 
each  other  to  more  effectively  access  the 
child  welfare  system  for  the  purpose  of 
adoption.  Having  experienced  common 
problems,  the  members  of  parent  groups 
may  share  information  and  insights  and 
provide  empathy  and  support  for  one 
another  through  regularly  scheduled 
social  and  educational  activities. 

In  past  years,  parent  groups  have  used 
Federal  funds  to:  Establish  warm-lines 
as  resources  for  adoptive  parents; 
sponsor  adoption  fairs  with  the 
participation  and  cooperation  of 
adoption  agencies  and  other  groups 
involved  in  adoption;  establish  resource 
libraries;  form  new  support  groups; 
conduct  support  group  conferences; 
publish  and  distribute  newsletters;  and 
provide  adoptive  parents  stipends  to 
attend  conferences. 

Currently,  there  are  more  than 
452,000  children  in  foster  care  in  the 
United  States  and  the  numbers  are 
growing.  Fifty  thousand  of  these 
children  have  special  needs  and  are 
waiting  to  be  adopted.  Over  half  of  these 
waiting  children  are  of  minority 
heritage.  Strong  parent  groups  can  play 
an  important  role  in  promoting  the 
adoption  of  these  children  by 
sponsoring  such  activities  as 
information  and  referral  services; 
recruitment  and  orientation  for 
prospective  adoptive  parents;  and 
respite  care  and  work  with  social 
service  agencies  to  support  families 
followang  placement  and  legalization. 
The  ACYF  recognizes  the  need  to 
support  the  development  of  strong. 
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effective  parent  groups  working  in 
partnership  with  child  welfare/adoption 
agencies  to  advocate  for  needed  services 
and  support;  to  promote  the  adoption  of 
children  with  .special  needs;  and  to 
support  the  establishment  of  new 
adoptive  parent  groups  and  strengthen 
existing  groups. 

Minimum  Requirements:  In  order  to 
compete  successfully  under  this  priority 
area,  the  applicant  should: 

•  Dociunent  its  capability  to  assist 
local  or  State  adoptive  parent  groups  to 
work  with  child  welfare  agencies. 

•  Describe  the  process  to  be  used  in 
developing  new  adoptive  parent  groups, 
especially  minority  groups,  and  specify 
the  number  of  new  groups  to  be 
developed. 

•  Describe  a  plan  for  awarding  sub- 
grants,  not  to  exceed  $5,000,  to 
incorporated  non-profit  local  or  State 
adoptive  parent  groups  to  work  with 
child  welfare  agencies  and  adoptive 
families,  including  pre-  and  post- 
adoption  services. 

•  Describe  the  methods  to  be  used  to 
request  proposals  from  parent  groups 
which  focus  on  special  needs  adoption 
problems  or  issues. 

•  Provide  assurances  that  at  least  one 
key  person  from  the  project  would 
attend  the  annual  Child  Welfare 
Conference  in  Washington.  D.C.  (The 
Conference  provides  the  opportunity  for 
Adoption  Opportunities  and  other 
Children's  Bureau  grantees  to  exchange 
information  and  address  current  child 
welfare  trends  and  issues.) 

•  Provide  assurances  that  the  project 
will  be  fully  staffed  and  implemented 
within  90  days  of  the  notification  of  the 
grant  award. 

Project  Duration:  The  length  of  the 
project  must  not  exceed  17  months. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  of  the  project  is 
not  to  exceed  $85,000  for  the  17-month 
project  period. 

Matching  Requirements:  Grantees 
must  provide  at  least  25  percent  of  the 
total  cost  of  the  project. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  a 
minimum  of  three  projects  will  be 
funded. 

1.02    Increase  Adoptive  Placements  of 
Minority  Children  X 

Eligible  Applicants:  States,  local     \ 
govenmient  entities,  public  or  private, 
non-profit  licensed  child  welfare  or 
adoption  agencies,  and  adoption 
exchanges  and  community-based 
organizations  with  experience  in 
working  with  minority  populations. 
Given  limited  funds,  and  in  order  to 
generate  and  financially  support  the 
widest  possible  variety  of  issues  and 


approaches,  priority  will  be  given  to 
applicants  which  have  not  been  funded 
under  this  priority  area  in  previous 
fiscal  years.  However,  previously 
funded  applicants  under  this  priority 
area  will  not  be  precluded  from 
receiving  grants. 

Purpose:  To  implement  programs 
designed  to  increase  the  adoptive 
placement  of  minority  children  who  are 
in  foster  care  and  have  the  goal  of 
adoption,  with  a  special  emphasis  on 
the  recruitment,  retention  and 
utilization  of  minority  families; 
adoptive  placements  for  minority 
children  over  the  age  of  ten;  and 
adoptive  placement  of  sibling  groups. 

Background  Information:  The 
Adoption  Opportunities  legislation, 
emphasizes  the  recruitment  of  minority 
families  and  authorizes  funds  for 
demonstration  projects  for  the 
recruitment  of  families  to  adopt  waiting 
minority  children.  It  is  estimated  that 
approximately  half  of  the  50,000 
children  currently  free  for  adoption  and 
awaiting  placement  are  minority 
children.  Many  of  them  are  older,  some 
are  in  siblings  groups,  some  have 
disabilities  and  they  may  wait  long 
periods  of  time  before  they  are  placed 
with  adoptive  families. 

The  Packard  Foundation  reports  that 
the  current  situation  for  children  of 
color  is  alarming.  The  proportion  of 
these  children  in  foster  care  is  three 
times  greater  than  their  proportion  in 
the  population  of  the  United  States.  The 
ACV'F  is  aware  that  there  must  be  a 
continuous  focus  on  the  adoption  of 
minority  children  and  has  funded  a 
number  of  programs  designed 
specifically  to  recruit  minority  famiUes 
and  to  place  minority  children. 

Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
under  this  priority  area,  the  applicant 
should: 

•  Identify  and  describe  existing 
barriers  to  minority  adoption  in  the 
locale  where  the  project  would  be 
implemented;  the  number  of  families 
that  would  be  recruited;  and  the  number 
of  children  that  would  be  placed. 

•  Describe  the  innovative  methods 
that  would  be  employed  to  recruit  and 
prepare  minority  families  (including 
single  applicants)  in  a  timely  manner  in 
order  to  retain  recruited  families. 

•  Provide  assurances  that  the  program 
would  not  require  payment  of  fees  by 
adoptive  families. 

•  Describe  how  training  in  cultural 
competence  would  be  provided  to  all 
relevant  staff  to  increase  their 
effectiveness  in  serving  minority 
children  and  families. 

•  Provide  for  an  assessment  of  the 
project's  effectiveness  in  achieving  the 


desired  objectives  and  its  ability  to 
provide  services  to  prospective  adoptive 
families  through  the  completion  of  the 
adoption. 

•  Document  how  the  program  would 
be  continued  beyond  Federal  funding  as 
part  of  the  agency's  ongoing  program 
and  describe  the  specific  steps  which 
would  be  taken  to  accomplish  this. 

•  Private  adoption  agencies  must 
provide  evidence  of  licensure  (a  copy  of 
the  license  must  be  included  with  the 
application). 

•  Provide  assurances  that  at  least  one 
key  person  from  the  project  would 
attend  the  annual  Child  Welfare 
Conference  in  Washington,  DC  (The 
Conference  is  held  for  Adoption 
Opportunities  and  other  Children's 
Bureau  grantees  to  exchange 
information  and  address  current  child 
welfare  trends  and  issues.) 

•  Provide  assurances  and  document 
that  the  project  would  be  staffed  and 
implemented  within  90  days  of  the 
notification  of  the  grant  award. 

Project  Duration:  The  length  of  the 
project  must  not  exceed  24  months. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  is  not  to  exceed 
$100,000  per  12-month  budget  period. 

Matching  or  Cost  Sharing 
Requirement:  Grantees  must  provide  at 
least  25  percent  of  the  total  cost  of  the 
project. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  15  projects 
will  be  funded. 

1.03  Adoptive  Placement  of  Foster  Care 
Children 

Eligible  Applicants:  Eligibility  is 
limited  to  State  social  service  agencies. 
Given  limited  funds,  and  in  order  to 
generate  and  financially  support  the 
widest  possible  variety  of  issues  and 
approaches,  priority  will  be  given  to 
applicants  which  have  not  been  funded 
under  this  priority  area  in  previous 
fiscal  years.  However,  previously 
funded  applicants  under  this  priority 
area  will  not  be  precluded  from  the 
receiving  grants. 

Purpose:  To  develop  programs  which 
will  assist  States  in  their  efforts  to 
increase  the  placement  of  foster  care 
children  legally  free  for  adoption 
according  to  a  pre-established  plan  and 
goals  for  improvement. 

Background  Information:  The 
Adoption  Opportunities  legislation,  as 
amended  by  Public  Law  100-294, 
authorizes  the  funding  of  grants  to 
States  to  improve  adoption  services  for 
the  placement  of  special  needs  children 
who  are  legally  free  for  adoption. 
Children  in  foster  care  who  are  fi-ee  for 
adoption,  particularly  children  with 
special  needs,  do  not  always  move 
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smooth'y  through  the  child  welfare 
system  into  placement  with  a 
permanent  family.  States  have  received 
Federal  grants  to  make  systemic  changes 
in  their  adoption  programs;  to  provide 
computer  hardware,  software  and  fees 
for  membership  in  the  National 
Adoption  Exchange's  Network;  and  to 
develop  a  consortium  of  nine  States 
with  large  numbers  of  children  in  care 
in  order  to  share  knowledge  to  improve 
and  enhance  their  special  needs 
adoption  programs;  and  to  form  a 
national  post-legal  adoption  consortium 
of  seven  States  to  focus  on  models  of 
post  legal  adoption  services.  More  than 
half  of  the  States  have  received  grants  to 
improve  adoption  services. 

Increasingly,  children  entering  foster 
care  have  more  complex  problems 
which  require  more  intensive  services. 
Permanent  families  must  be 
continuously  recruited  and  prepared  to 
parent  the  growing  population  of 
children  who  cannot  return  to  their 
birth  families.  Supportive  services  must 
be  added  or  improved  so  that  the 
children  in  foster  care  who  are  legally 
free  ficir  adoption  can  move  into 
adoptive  placements  in  a  timely 
manner.  This  will  require  collaborative 
efforts  with  the  court  system  to 
terminate  parental  rights.  Further, 
agencies  must  commit  resources  for  the 
ongoing  support  of  adoptive  families  not 
only  at  placement,  but  also  after 
legalization  of  the  adoption.  Past 
projects  have  demonstrated  that  greater 
improvements  in  placing  these  children 
are  achieved  when  permanent  plans  are 
made  and  carried  out  very  early  in  the 
placement;  when  there  are  sufficient 
numbers  of  trained  and  experienced 
staff;  and  when  there  are  available 
resources  and  administrative 
comniitments  to  adoption  and  to 
coordinated  community-based  efforts. 

Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
under  this  priority  area,  the  applicant 
should: 

•  Identify  and  verify  the  number  of 
foster  care  children  in  the  area  to  be 
served  who  are  legally  free  and  waiting 
for  adoptive  placements. 

•  Provide  and  verify  the  rate  of 
placement  of  foster  care  children  placed 
in  adoption  in  the  year  preceding  the 
application.  (The  rate  of  placement  is 
the  number  of  children  placed  divided 
by  the  number  of  children  waiting  for 
adoption.) 

•  Describe  the  methods  to  be 
employed  to  increase  the  rate  of 
placement  of  foster  care  children  into 
adoption  and  the  goals  for  improvement 
to  be  achieved  during  the  period  of  the 
grant. 


•  Propose  and  describe  an  evaluation 
component  which  would  focus  on  the 
innovations  used  to  improve  the 
placement  of  children  who  are  legally 
free  for  adoption  and  which  would 
address  the  successes  and  failures  of  the 
initiative. 

The  evaluation  should  include  the 
collection  and  analysis  of  data  to 
determine  placement  rates  and  the  types 
of  clients  served  (e.g  ,  waiting  children, 
prospective  adoptive  famihes).  Data 
should  be  collected  to  determine  the 
availability  of  adoptive  families  during 
the  program  period.  The  evaluation 
should  also  include  descriptive 
information  on  the  processes  and 
procedures  used  in  implementing  the 
project.  This  information  should  be 
used  to  assess  placement  rates  and  the 
success  or  failure  of  the  innovative 
program  methodologies  used. 

•  Document  how  the  program  would 
be  continued  beyond  Federal  funding  or 
part  of  the  agency's  ongoing  program,  if 
successful,  and  describe  the  specific 
steps  which  would  be  taken  to 
accompUsh  this. 

•  Provide  assurances  that  at  least  one 
key  person  from  the  project  would 
attend  the  annual  Child  Welfare 
Conference  in  Washington,  DC  (The 
Conference  is  held  for  Adoption 
Opportunities  and  other  Children's 
Bureau  grantees  to  exchange 
information  and  address  current  child 
welfare  trends  and  issues.). 

•  Describe  the  report  and/or  other 
products  that  would  be  developed 
under  the  project,  including  the  types  of 
information  that  would  be  presented, 
and  the  steps  that  would  be  undertaken 
to  disseminate  and  promote  the 
utilization  of  project  products  and 
findings. 

Project  Duration:  The  length  of  the 
project  must  not  exceed  12  months. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  is  not  to  exceed 
$100,000. 

Matching  or  Cost  Sharing 
Requirement:  Grantees  must  provide  at 
least  25  percent  of  the  total  cost  of  the 
project. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  Is  anticipated  that  two 
projects  will  be  funded. 

1.04    Post-Legal  Adoption  Services 

Eligible  Applicants:  States,  local 
government  entities,  and  public  or 
private  nonprofit  licensed  child  welfare 
or  adoption  agencies.  Given  limited 
funds,  and  in  order  to  generate  and 
financially  support  the  widest  possible 
variety  of  issues  and  approaches, 
priority  will  be  given  to  applicants 
which  have  not  been  funded  under  this 
priority  area  in  previous  fiscal  years. 


However,  applicants  previously  funded 
under  this  priority  area  will  not  be 
precluded  from  receiving  grants. 

Purpose:  To  develop  or  rephcate  post- 
legal  adoption  projects  which  will 
provide  services  to  strengthen  and 
preserve  families  who  have  adopted 
children  with  special  needs.  The 
services  provided  shall  supplement,  not 
supplant,  services  supported  by  any 
other  funds  available  to  the  applicant 
for  the  same  general  services. 

Background  Information:  The 
Adoption  Opportunities  legislation 
authorizes  funds  for  increased  post-legal 
adoption  services.  Recognition  of 
special  issues  in  adoption  in  the  past 
decade  has  led  adoption  professionals  to 
reconsider  the  concept  that  agency 
services  to  adoptive  famiUes  end  with 
the  legal  consummation  of  the  adoption. 
Historically,  once  the  adoption  was 
legally  consummated,  the  newly- formed 
family  was  to  be  considered  the  same  as 
any  other  family.  However,  adoption  is 
a  life-long  process,  and  service 
providers  need  to  imderstand  the 
unique  interpersonal  dynamics  of 
adoption  in  order  to  provide  effective 
post-legal  adoption  services  (those 
provided  after  the  legalization  of  the 
adoption)  to  famihes  who  seek 
assistance. 

Over  the  years,  ACYF  has  funded 
more  than  70  programs  across  the 
country  to  provide  post-legal  adoption 
services  for  famihes  who  have  adopted 
children  with  special  needs. 
Information  on  these  projects  can  be 
obtained  from  the  National  Adoption 
Information  Clearinghouse,  11426 
Rockville  Pike,  suite  410.  Rockville. 
Maryland  20852;  telephone:  (301)  231- 
6512. 

Funds  awarded  imder  this  priorify 
area  in  FY  1994  will  support  both  the 
institutionalization  of  post-legal 
adoption  services  in  communities  where 
such  services  already  exist  and  the 
development  of  such  ser^^ces  in 
communities  where  they  do  not  yet 
exist.  Support  will  also  be  provided  for 
the  development  of  additional  models  of 
service  delivery.  Services  funded  under 
this  priority  area  shall  be  provided  to 
families  who  have  adopted  children 
with  special  needs. 

Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
under  this  priority  area,  the  appUcant 
should: 

•  Propose  to  provide  services  such  as 
individual,  group  and/ or  family 
counseling;  case  management;  training 
of  mental  health  professionals  and  staff 
of  pubhc  agencies  and  of  private, 
nonprofit  child  welfare  and  adoption 
agencies  licensed  by  the  State  to  provide 
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adoption  services;  and  provide 
assistance  to  adoptive  parents,  adopted 
children  and  siblings  of  adopted 
children. 

•  Describe  the  models  that  would  be 
developed  or  replicated  and  the  services 
that  would  be  provided. 

•  Describe  the  existing  post-legal 
adoption  services,  if  any;  the  need  for 
new  services;  and  plans  for  the 
development,  implementation,  and 
institutionalization  of  such  services. 

•  Describe  how  the  proposed  project 
would  build  upon  the  existing  literature 
and  knowledge  base  related  to  post-legal 
adoption  services. 

•  Provide  specific  written 
commitments  from  collaborating  or 
cooperating  agencies,  if  any. 

•  Docimient  how  the  program  would 
be  continued  beyond  Federal  funding  as 
part  of  the  agency's  ongoing  program 
and  describe  the  specific  steps  which 
would  be  taken  to  accompHsh  this. 

•  Provide  assurances  that  the  project 
would  be  staffed  and  implemented 
within  90  days  of  the  notification  of  the 
grant  award. 

•  Provide  assurances  that  at  least  one 
key  person  from  the  project  would 
attend  the  annual  Child  Welfare 
Conference  in  Washington,  DC.  (The 
Conference  is  held  for  Adoption 
Opportunities  and  other  Children's 
Bureau  grantees  to  exchange 
information  and  address  current  child 
welfare  trends  and  issues.) 

Project  Duration:  The  length  of  the 
project  must  not  exceed  24  months. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  is  not  to  exceed 
$100,000  per  12-month  budget  period. 

Matching  or  Cost  Sharing 
Requirements:  Grantees  must  provide  at 
least  25  percent  of  the  total  cost  of  the 
project. 

Anticipated  Number  of  Projects  To  Be 
Funded:  It  is  anticipated  that  15  projects 
will  be  funded. 

1.05    Respite  Care  as  a  Service  for 
Families  Who  Adopt  Children  With 
Special  Needs 

Eligible  Applicants:  States,  local 
government  entities,  public  or  private 
nonprofit  Ucensed  child  welfare  or 
adoption  agencies.  University  Affiliated 
Programs,  Ucensed  child  care  or  respite 
care  providers,  and  incorporated 
adoptive  parent  groups  with  experience 
in  working  with  adoptive  populations. 

Purpose:  To  develop  or  replicate  a 
variety  of  affordable  respite  care  models 
for  the  adoptive  parents  of  children  wdth 
special  needs,  especially  for  the 
adoptive  parents  of  medically  fragile  or 
severely  physically  or  emotionally 
handicapped  children. 


Background  Information:  The  ACYF 
recognizes  the  need  for  respite  services 
for  adoptive  families  in  order  to 
maintain  and  support  the  family  unit. 
Respite  may  be  needed  early  in  the 
adoptive  placement  or  later  in  the 
child's  development.  Research  indicates 
that  the  majority  of  care  is  requested  to 
relieve  the  primary  caregiver  for 
vacations,  emergencies  or  planned 
circuimstances. 

There  are  few  specialized  respite  care 
programs  for  adoptive  families  that 
provide  temporary  relief  or  rest  from 
parental  responsibilities,  despite  the 
increasing  availability  of  post-legal 
adoption  services.  Such  programs  can 
be  especially  helpful  to  families  who 
adopt  children  with  special  needs  by 
providing  support  during  emergencies 
or  respite  from  the  daily  demands  of  a 
special  needs  child.  Generally,  such 
respite  care  is  provided  by  skilled 
caregivers  or  companions;  however, 
with  proper  preparation,  it  can  also  be 
provided  by  friends  and  relatives. 

In  some  respite  care  programs, 
training  and  reimbursement  are  offered 
to  whomever  the  family  designates  as 
provider,  a  mutually  satisfying 
arrangement  that  allows  the  family  to 
control  the  quality  of  care.  Also,  this 
approach  may  offer  families  living  in 
rural  areas  the  flexibility  of  locating 
their  own  providers  since  distance 
frequently  limits  respite  resources. 

Since  1990,  ACYF  has  awarded  grants 
to  expand  and  develop  respite  care 
services  for  adoptive  parents  of  children 
with  special  needs.  These  projects  have 
developed  services  such  as:  payment  to 
families  to  obtain  their  own  respite 
services  to  be  provided  in  their  own 
homes  for  short  periods  of  time  and  on 
weekends;  recruitment  and  training  of 
individuals  to  provide  short  breaks  for 
adoptive  parents  as  well  as  supportive 
services  to  parents  such  as  tutorial  and 
recreational  activities  outside  the  home; 
sponsorship  of  camp  programs  and 
other  speciahzed  events  for  the  children 
and  their  families.  Programs  funded  in 
1990  which  will  end  in  1994  include 
the  University  of  Kansas,  Bureau  of 
Child  Research;  La  Hadenda  Foster 
Care,  Tucson,  Arizona;  the  University  of 
Alabama  at  Birmingham;  the  Mercy 
Respite  Care  Corporation,  Grand  Rapids, 
Michigan;  and  the  Northwest  Adoption 
Exchange,  Seattle,  Washington. 
Information  about  these  programs  can 
be  secured  from  the  National  Adoption 
Information  Clearinghouse,  11426 
Rockville  Pike,  suite  410,  Rockville, 
Maryland  20852;  telephone:  (301)  231- 
6512. 

Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 


under  this  priority  area,  the  applicant 
should: 

•  Describe  plans  to  develop  or 
replicate  respite  care  models  for  the 
adoptive  parents  of  special  needs 
children  Uiat  include,  but  are  not 
limited  to: 

— Facility-based  models  such  as  those 
located  in  churches,  day  care  centers, 
community-based  group  homes, 
rehabilitation  centers,  as  well  as 
mother's  day  out  programs,  weekend 
respite,  evening  respite,  and  overnight 
respite  programs; 

— In-nome  respite  care  services  offered 
in  the  family's  home  and, 

— Rospite-host  family  services  offered  in 
the  provider's  home. 

•  Describe  the  respite  care  services 
that  would  be  provided  for  the  parents 
of  children  who  are  medically  fragile  or 
who  have  severe  physical  or  emotional 
problems. 

•  Describe  the  preparation,  referral, 
follow-up,  and  counseling  services  that 
would  be  provided  to  respite  service 
users. 

•  Describe  the  collaboration  that 
would  be  established  with  groups  such 
as  community  recreational  services, 
churches,  day  care  centers,  group 
homes,  residential  treatment  centers, 
adoptive  parent  groups,  and  University 
Affiliated  Programs  in  providing  respite 
services. 

•  Describe  the  training  that  would  be 
provided  to  service  providers. 

•  Estimate  the  number  of  special 
needs  children  and  families  that  would 
be  served  and  document  that  a  sufficient 
volume  of  special  needs  adoptive 
families  exists  to  support  a  program  of 
the  size  proposed. 

•  Provide  for  an  evaluation  of  the 
project  and  include  a  discussion  of  the 
proposed  evaluation  design. 

•  Provide  assurances  that  the  project 
would  be  staffed  and  implemented 
within  90  days  of  the  notification  of  the 
grant  award. 

•  Document  how  the  program  would 
be  continued  beyond  Federal  funding  as 
part  of  the  agency's  ongoing  program 
and  describe  the  specific  steps  which 
would  be  taken  to  accomplish  this. 

•  Provide  assurances  tnat  at  least  one 
key  person  from  the  project  would 
attend  the  annual  Child  Welfare 
Conference  in  Washington.  DC.  (The 
Conference  is  held  for  Adoption 
Opportunities  and  other  Children's 
Bureau  grantees  to  exchange 
information  and  address  current  child 
welfare  trends  and  issues.) 

Federal  Share  of  Project  Cost:  The 
maximum  Federal  share  will  not  exceed 
$150,000  per  12-month  budget  period. 

Project  Duration:  The  length  of  the 
project  must  not  exceed  36  months. 
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Matching  or  Cost  Sharing 
Requirement:  Grantees  must  provide  at 
least  25  percent  of  the  total  cost  of  the 
project. 

Anticipated  Number  of  Projects:  It  is 
anticipated  that  a  minimum  of  five 
projects  will  be  funded. 

1 .06    SjTithesis  of  Results  of  Post  Legal- 
Adoption  Projects 

Eligible  Applicants:  State  or  local, 
public  or  nonprofit  agencies, 
organizations,  or  universities. 

Purpose:  To  collect,  analyze,  and 
synthesize  current  knowledge  and 
results  of  projects  funded  by  the 
Adoption  Opportunities  Program 
focused  on  post-legal  adoption  ser\ices 
since  1989. 

Background  Information:  In  1989,  the 
Adoption  Opportunities  statute 
authorized  funds  for  increased  post- 
legal  adoption  services  for  families  who 
adopted  special  needs  children. 
Approximately  70  grants  have  been 
awarded  to  public  and  private  agencies 
and  adoptive  parent  groups  to  provide 
post-legal  adoption  services.  These 
efforts  resulted  in  some  exemplary 
products  that  should  be  replicated. 
These  include  the  provision  of  post- 
legal  adoption  services,  respite  care,  and 
the  training  of  mental  health 
professionals;  individual  group  and/or 
family  counseling;  curriculum  for 
adoptive  families;  resource  guides  and 
directories;  parent  surveys  of  post-legal 
adoption  services;  adoption  and  the 
sexually  abused  child;  practice  manuals 
for  workers  and  therapists;  handbooks 
on  the  adoption  of  HIV  positive 
children;  and  diagnostic  and  evaluation 
services  for  adopted  children.  In 
addition,  a  post-legal  adoption 
consortium  consisting  of  seven  States 
funded  initially  in  1991  is  addressing 
post-legal  adoption  practices  and  laws 
and  is  reviewing  successful  models  in 
an  effort  to  include  post-legal  services  in 
the  category  of  services  to  be  provided 
by  child  welfare/adoption  agencies.  The 
consortium  final  report  will  be  available 
in  late  1994. 

The  ACYF  is  interested  in  supporting 
efforts  to  review  the  body  of  work  in  the 
field  of  post-legal  adoption  services; 
determining  the  number  of  projects 
which  have  continued  beyond  Federal 
funding  and  which  are  now  an  ongoing 
part  of  the  agencies'  programs;  and 
determine  the  impact  of  these  programs 
on  preserving  and  maintaining  the 
adoptive  family  unit. 

Information  on  funded  projects  can  be 
obtained  fi-om  the  National  Adoption 
Information  Clearinghouse.  11426 
Rpckville  Pike,  suite  410.  Rockville. 
Maryland  20852;  telephone  (301)  231- 
65^2. 


Minimum  Requirements  for  Project 
Design.  In  order  to  successfully  compete 
under  this  priority  area,  the  applicant 
should: 

•  Demonstrate  an  understanding  of 
the  literature  and  of  the  issues  in  post- 
legal  adoption  services. 

•  Describe  how  the  findings  from 
these  projects  would  be  analyzed  and 
synthesized  into  reports  which  would 
be  useful  to  the  field. 

•  Describe  how  this  report  would  be 
developed  and  would  be  useful  to 
practitioners,  pohcy  makers  and  other 
related  disciplines. 

•  Provide  a  plan  for  disseminating  the 
report  nationally. 

•  Provide  assurances  that  the  project 
would  be  staffed  and  implemented 
within  90  days  of  the  notification  of  the 
grant  award. 

•  Provide  assurances  that  at  least  one 
key  person  from  the  project  would 
attend  the  annual  Child  Welfare 
Conference  in  Washington.  EXD.  (The 
Conference  is  held  for  Adoption 
Opportunities  and  other  Children's 
Bureau  grantees  to  exchange 
information  and  address  current  child 
welfare  trends  and  issues.) 

Project  Duration:  The  length  of  the 
project  must  not  exceed  17  months. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  of  the  project  is 
$85,000. 

Matching  or  Cost  Sharing 
Requirement:  Grantee  must  provide  at 
least  25  percent  of  the  total  cost  of  the 
project. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  one  project 
will  be  funded. 

1.07    Regional  Conference  on  the 
Adoption  of  Minority  Children 

Eligible  Applicants:  State  or  local, 
public  or  nonprofit  agencies,  or 
organizations  with  experience  in 
organizing  a  coordinated  effort  for 
sponsoring  and  conducting  a 
Conference  on  the  Adoption  of  Minority 
Children  in  one  of  the  HHS  Regions. 

Purpose:  To  support  the  planning  for. 
and  conduct  of,  a  Regional  Conference 
on  the  Adoption  of  Minority  Children. 

Background  Information:  For  the  past 
two  years,  the  ACYF  has  provided  funds 
to  its  Regional  Offices  to  conduct 
conferences  in  each  Region  which 
address  issues  in  the  adoption  of 
minority  children.  Approximately  3.000 
persons  participated  in  the  2-day 
conferences.  Because  of  the  benefits  and 
effectiveness  of  these  conferences, 
participants  requested  that  this  effort  be 
continued  to  build  on  established 
linkages  and  address  issues  across  the 
regions.  Successful  applicants  will  work 


wdth  the  Regional  Office  to  jointly  plan 
the  conference,  arrange  travel  for 
participants  and  select  a  site.  These 
conferences  provide  opportunities  for 
agency  directors,  social  workers, 
adoptive  parents,  volunteers  and  a 
broad  range  of  other  professionals  to 
interact  with  adoption  experts.  Past 
conferences  consisted  of  plenary  and 
workshop  sessions.  These  sessions 
focused  on  a  variety  of  issues  in  agency 
practice  and  policies  which  create 
barriers  to  the  adoption  of  minority 
children. 

Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
under  this  priority  area,  the  applicant 
should: 

•  Describe  organization  and 
management  plans  for  planning  the 
conference,  identify  agencies, 
individuals,  and  organizations  that 
would  sponsor  the  conference  and 
participate  in  its  planning  and 
implementation.  Identify  contributions 
expected  from  organizations  in  regard  to 
personnel  time  and  other  costs. 

•  Discuss  plans  for  identifying  the 
conference  site,  including  the 
availability  of  hotels,  and  conference 
space. 

•  Describe  plans  for  developing  the 
conference  theme,  proposed  agenda 
topics  and  the  forums  to  address  critical 
issues  in  the  field. 

•  Discuss  the  materials  that  would  be 
included  in  a  program  packet/kit  for  the 
conference. 

•  Describe  the  steps  to  be  taken  to 
involve  participants  from  various 
disciplines  in  the  conference  and  the 
efforts  that  would  be  made  to  address 
racial,  ethnic  and  cultural  diversity. 

•  Describe  plans  for  exhibits,  resource 
tables,  films  and  video  tape  forums. 

•  Propose  a  plan  for  evaluating  the 
conference  and  describe  how  it  would 
be  conducted. 

Project  Duration:  The  length  of  the 
project  must  not  exceed  17  months. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  is  not  to  exceed 
$40,000. 

Matching  or  Cost  Sharing 
Requirement:  Grantees  must  provide  at 
least  25  percent  of  the  total  cost  of  the 
project. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  ten 
projects  will  be  funded,  one  in  each 
HHS  region.  (These  grants  %viU  be 
managed  by  the  appropriate  Regional 
Offices.) 
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1.08    Developing  Collaborative  Efforts 
between  Foster  Care  and  Adoption  Staff 
to  Improve  Child  Welfare  Services  From 
Intake  to  Permanency 

Eligible  Applicants:  Public  State  Child 
Welfare  agencies  in  the  Department  of 
Health  an'l  Human  Services  Regions  II 
(NY,  PR.  NJ.  VI).  Ill  (DE,  MD.  VA.  WV. 
PA,  DC).  IV  (AL,  FL.  GA,  KY.  MS,  NC. 
SC.  TN).  VII  (MO.  lA.  NE.  KS)  and  IX 
(HI,  CA.  NV  and  AZ)  (Agencies  in 
regions  I.  V,  VI.  VIII,  and  X  were  funded 
in  FY  1993.)  Only  one  agency  per 
Federal  Region  will  be  awarded  a  grant. 

Purpose:  To  establish  and  improve 
collaboration  and  develop  linkages 
between  public  child  welfare  agency 
foster  care  and  adoption  staff  in  order  to 
improve  practices  related  to  one  or  more 
of  the  issues  addressed  in  the 
Background  section.  The  State  that 
receives  funding  within  its  Region  will 
be  designated  as  the  lead  State.  That 
State  will  assxime  responsibiUty  for 
bringing  together  foster  care  and 
adoption  staff  in  participating  States 
within  its  Region  to  address  effective 
intervention  approaches  to  deal  with 
placement  issues. 

Background:  It  is  the  policy  of  all 
States  to  encourage  adoption 
opportunities  for  children  with  special 
needs  who  lack  permanent  families  and 
who  could  benefit  from  adoption.  In 
most  agencies,  children  enter  the  child 
welfare  system  through  protective 
services  units  which  determine  whether 
the  child  is  dependent,  neglected  or 
abandoned.  Generally,  children  are 
placed  temporarily  in  substitute  care 
pending  an  assessment  of  the  child's 
needs  and  the  family's  situation.  When 
children  are  Ln  substitute  care,  agencies 
must  develop  a  case  plan  for  each  child 
and  conduct  periodic  case  reviews  and 
dispositional  hearings  to  monitor 
progress  under  the  plan  and  to  evaluate 
its  appropriateness  for  attaining  a 
permanent  home. 

One  of  the  three  major  issues  to  be 
addressed    y  projects  funded  under  this 
priority  area  is  tlie  problem  of  many 
initially-temporary  foster  care  and/or 
adoptive  placements  which  ultimately 
become  permanent.  Over  60  percent  of 
adopted  special  needs  children  have 
been  adopted  by  their  foster  parents. 
Therefore,  workers  must  consider  this 
when  selecting  initial  foster  care 
placements.  Consideration  must  be 
given  to  whether  the  best  interests  of  the 
child  would  be  served  if  the  temporary 
placement  becomes  a  permanent  home. 
Attention  must  be  given  particularly  to 
matters  of  race,  ethnicity  and  culture. 
This  is  especially  true  for  special  needs 
children  who  may  be  older  and  aware 


of  their  cultural  or  ethnic  histories,  their 
sibUngs  and  their  extended  families. 

Recently,  foster  parents  have  resorted 
to  the  courts  when  children  are  removed 
from  foster  homes  to  be  placed  in 
adoptive  homes  that  are  determined  by 
the  social  services  agency  to  be  more  in 
the  child's  best  interest.  These  cases 
generate  a  great  deal  of  publicity  and  are 
very  damaging  to  the  children,  who  may 
be  moved  to  yet  another  temporary 
placement  until  the  court  determines 
where  the  child  is  to  permanently 
reside.  The  child  welfare  system  must 
take  responsibility  for  all  placement 
decisions;  therefore,  better  planning 
must  be  conducted  to  ensure  that  both 
the  initial  and  the  permanent 
placements  for  these  children  are  timely 
and  appropriate. 

A  second  issue  to  be  addressed 
involves  adopted  children  who  require 
residential  placements.  These  should  be 
considered  as  interim  placements  in  the 
hopes  that  the  child  will  eventually 
return  to  the  adoptive  family.  However, 
staff  in  residential  facilities  do  not  have 
access  to  training  on  adoption  issues 
related  to  the  child  and  the  adoptive 
family.  Consequently,  staff  may  fail  to 
work  with  families  toward  the 
reunification  of  the  child  with  the 
family.  Coordination  needs  to  be 
efTected  among  child  welfare  agencies 
and  residential  facilities  to  achieve 
comprehensive  services  for  these 
children. 

A  third  issue  which  must  be 
addressed  is  the  orgaiiizational 
separation  of  foster  care  and  adoption 
staff.  This  practice  hinders 
communication,  case  planning  and  case 
management  for  children  who  move 
from  foster  care  status  to  adoption 
status.  Thus,  barriers  to  permanency 
planning  are  created.  The  ACYF  seeks 
proposals  from  States  for  projects  which 
address  the  separation  of  foster  care  and 
adoption  services  within  State  agencies. 
States  in  each  Federal  Region  will  work 
together  on  issues  and  strategies  to 
improve  coordination  of  services  to  help 
resolve  these  issues  through  meetings, 
and  the  exchange  of  information  and 
materials.  The  meetings  should  include 
appropriate  agency  staff  who  can  plan 
and  implement  the  necessary-  changes. 
The  State  agency  in  each  Region  which 
is  awarded  a  grant  will  assume  the 
leadership  role  of  locating  meeting  sites, 
convening  meetings,  developing 
agendas  and  reporting  on  grant 
requirements.  These  three- year  grants 
will  result  in  the  development  of  a 
model  of  coordinated  services  designed 
and  tested  in  each  Region. 

Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 


under  this  priority  area,  the  applicant 
should: 

•  Focus  on  addressing  one  or  more  of 
tlie  issues  addressed  in  the  background 
section. 

•  Provide  letters  of  support  for  the 
project  from  a  minimum  of  three  States 
in  the  Region  (which  includes  the  State 
submitting  the  application)  that  would 
participate  in  the  project. 

•  Describe  the  existing  organization 
of  foster  care/adoption  services  in  States 
within  the  Region  and  the  need  to 
develop  and  implement  a  new  approach 
for  these  two  functions  to  work  together 
more  effectively. 

•  Identify  and  describe  existing 
barriers  to  coordination  in  practice  and 
policy  in  the  States  that  would 
participate  in  the  project. 

•  Describe  how  the  agencies  would 
incorporate  the  results  of  the  project 
into  their  ongoing  programs  and  how 
these  efforts  would  be  continued 
beyond  the  period  of  Federal  support. 

•  Provide  assurances  that  at  least  one 
key  person  from  the  project  would 
attend  the  annual  Child  Welfare 
Conference  in  Washington,  DC.  (The 
Conference  is  held  for  Adoption 
Opportunities  and  other  Children's 
Bureau  grantees  to  exchange 
information  and  address  current  child 
welfaje  trends  and  issues.) 

•  Provide  assurance  that  the  project 
would  be  staffed  and  implemented 
within  90  days  of  the  notification  of  the 
grant  award. 

•  Provide  for  an  evaluation  of  the 
project  and  include  a  discussion  of  the 
proposed  evaluation  design.  The 
evaluation  should  focus  on  child  and 
family  outcome  measures  (e.g..  number 
of  families  recruited,  number  of 
children  placed,  disruption  rates,  etc.). 

Project  Duration:  The  length  of  the 
project  must  not  exceed  36  months. 

Federal  Share  of  Project  Costs:  The 
maximimi  Federal  share  is  not  to  exceed 
$75,000  per  12-month  project  period. 

Matching  or  Cost  Sharing 
Requirements:  Grantees  must  provide  at 
least  25  percent  of  the  total  cost  of  the 
project. 

Anticipated  Number  of  Projects  to  be 
funded:  It  is  anticipated  that  five 
projects  will  be  funded,  one  in  each 
Region  of  the  Department  of  Health  and 
Human  Services  that  did  not  receive 
funding  in  FY  1993. 

1 .09    Field  Initiated  Proposals  to 
Improve  Adoption  Services  to  Children 
with  Special  Needs 

Eligible  Applicants:  State,  Regional  or 
local  public  child  welfare  or  adoption 
agencies  and  voluntary  child  welfare  or 
adoption  agencies  or  organizations. 
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Purpose:  To  improve  adoption 
services  for  children  with  special  needs 
through  activities  which  are  not 
addressed  elsewhere  in  this 
announcement.  This  priority  area 
provides  public  end  voluntary  agencies 
and  organizations  involved  in  the 
adoption  process  with  an  opportunity  to 
present  innovative  ideas  for  improving 
child  welfare  and  adoption  systems. 

Background  Information:  Public  child 
welfare  workers  who  provide  adoption 
services  are  overburdened  because  of 
the  shortage  of  staff  and  the  increasing 
child  welfare  caseload.  In  many  public 
agencies,  adoption  staff  are  expected  to 
provide  services  not  only  to  children 
with  special  needs  and  their  potential 
adoptive  families,  but  also  to  families 
requesting  independent,  inter-country 
and  other  types  of  adoption.  There  is 
also  a  growing  need  to  provide  post- 
legal  adoption  services  to  preserve 
adoptive  families  as  well  as  an 
increasing  responsibiUty  for  search  and 
reunion  services.  This  places  substantial 
burdens  on  limited  adoption  agency 
resources  which  are  needed  to  serve  the 
special  needs  population. 

At  any  given  time,  approximately 
50,000  childxen  are  legally  free  for 
adoption.  Minority  children  continue  to 
be  over-represented  among  this  group. 
Older  children  and  sibling  groups  also 
continue  to  present  unique  challenges. 
Otiiar  sub-populations,  such  as  drug- 
exposed  infants  end  medically-fragile 
infartts,  will  be  or  are  currently  testing 
the  capacity  of  adoption  prcgram.s. 
Innovative  efforts,  embodying  the  spirit 
of  pubhc-private  partnerships,  are 
needod  to  provide  permanent  adoptive 
homes  to  aJl  waiting  children. 

Because  there  are  so  many  different 
issues  that  face  the  public  and  voluntary 
sectors.  ACYF  is  requesting  field- 
initiated  proposals  that  address  the  most 
problematic  areas  in  serving  children 
with  special  needs  for  whom  adoption 
is  the  plan.  These  proposals  must  be 
innovative;  they  cannot  be  a  replication 
of  a  previous  project  or  be  responsive  to 
otliei;  priority  areas  identified  in  this 
annofunceraent. 

Minimum  Requirements  for  Project 
Design:  In  order  to  compete  successfully 
und(^  this  priority  area,  the  applicant 
should: 

•  Describe  the  agency's  current 
adoption  program  and  the  specific 
probjem(s)  that  would  be  addressed. 

•  Describe  the  approach  that  would 
be  used  to  alleviate  the  problem(s). 

•  Document  that  this  is  a  new 
approach  that  has  not  been  used  before, 
based  ou  a  review  of  the  literature  and 
any  other  relevant  sources. 


•  Provide  specific  vmtten 
commitments  from  cooperating  or 
collaborating  agencies,  if  appropriate. 

•  Provide  for  an  evaluation  of  the 
project  and  include  a  discussion  of  the 
proposed  evaluation  design.  The 
evaluation  should  focus  on  child  and 
family  outcome  measures  (e.g.,  number 
of  famiUes  recruited,  number  of 
children  placed,  disruption  rates,  etc.). 

.•  Describe  how  the  agency  would 
incorporate  successful  results  of  the 
project  into  its  ongoing  program. 

•  Provide  assurances  that  at  least  one 
key  person  from  the  project  would 
attend  the  Child  Welfare  Conference  in 
Washington,  DC  (The  conference  is  held 
for  Adoption  Opportunities  and  other 
Children's  Bureau  grantees  to  exchange 
information  and  to  address  current  child 
welfare  trends  and  issues.). 

•  Provide  assurances  that  the  project 
would  be  staffed  and  implemented 
vrithin  90  days  of  the  notification  of  the 
grant  award. 

•  Describe  the  reports  and/or  other 
products  that  would  be  developed 
under  the  project,  including  the  types  of 
information  that  would  be  presented 
and  the  steps  that  would  be  undertaken 
to  disseminate  and  promote  the 
utilization  of  project  products  and 
findings. 

Project  Duration:  The  length  of  the 
project  must  not  exceed  24  months. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  of  the  project  is 
not  to  exceed  $150,000  per  12-month 
budget  period. 

Matching  or  Cost  Sharing 
Requirements:  Grantees  must  provide  at 
least  25  percent  of  the  total  cost  of  the 
project. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  seven 
projects  will  be  funded. 

Part  III — Instructions  for  the 
Development  and  Submission  of 
Applications 

This  Part  contains  information  and 
instructions  for  submitting  applications 
in  response  to  this  announcement. 
Application  forms  are  provided  along 
with  a  checklist  for  assembling  an 
application  package.  Please  copy  and 
use  these  forms  in  submitting  an 
application. 

Potential  applicants  should  read  this 
section  carefully  in  conjunction  with 
the  information  contained  wiUiin  the 
specific  priority  area  under  which  the 
application  is  to  be  submitted.  The 
priority  area  descriptions  are  in  Part  II. 

A.  Required  Notification  of  the  State 
Sing]e  Point  of  Contact 

,  The  Adoption  Opportunities  Program 
is  covered  under  Executive  Order 


12372,  Intergovenunental  Review  of 
Federal  Programs,  and  45  CFR  part  100, 
Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities.  Under 
the  Order.  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  territories,  except 
Alabama,  Alaska,  Cormecticut.  Hawaii, 
Idaho,  Kansas,  Louisiana,  Minnesota, 
Montana,  Nebraska,  Oklahoma,  Oregon, 
Pennsylvania.  Virginia,  Washington, 
American  Samoa  and  Palau,  have 
elected  to  participate  in  the  Executive 
Order  process  and  have  established 
State  Single  Point  of  Contact  (SPOCs). 
Applicants  from  these  seventeen  (17) 
jurisdictions  need  take  no  action 
regarding  E.  O.  12372.  Applicants  for 
projects  to  be  administered  by 
Federally-recognized  Indian  Tribes  are 
also  exempt  from  the  requirements  of 
E.O.  12372.  Otherwise,  applicants 
should  contact  their  SI'OCs  as  soon  as 
possible  to  alert  them  of  the  prospective 
applications  and  receive  any  necessary 
instructions.  Applicants  must  submit 
any  required  material  to  the  SPOCs  as 
soon  as  possible  so  that  the  program 
office  can  obtain  and  review  SPOC 
comments  as  part  of  the  a^-ard  process. 
It  is  iaiperative  that  the  applicant 
submit  all  required  matorials,  if  any,  to 
the  SPOC  and  inaicete  the  date  of  tins 
submittal  (or  the  date  of  contact  if  no 
submittal  is  required)  on  the  Standard 
Form  424,  item  16a. 

Under  45  CFR  100.8(a)(2).  a  SPOC  has 
60  days  from  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encourai,ed  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 

Additionally,  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
they  intend  to  trigger  the  accommodate 
or  explain  rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to: 

ADDRESSES:  Applications  may  be  mailed 
to  the  Department  of  Health  and  Humai; 
Services  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants,  370  L'Enfant  Promenade,  SW., 
6th  Floor  East,  OFM/DDG,  Washington. 
DC  20447. 

Hand  delivered  applications  are 
accepted  during  normal  working  hours 
of  8  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  on  or  prior  to  the  established 
closing  date  at:  Administration  for 
Childrrjn  and  Fajnilies,  Division  of 
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EHscretionary  Grants,  6th  Floor  OFM/ 
DDG,  901  D  Street,  SW..  Washington, 
DC  20447. 

A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
as  Appendix  B  of  this  announcement 

B.  Deadline  for  Submission  of 
Applications 

Deadline:  Applications  shall  be 
considered  as  meeting  the  announced 
deadline  if  they  are  either 

1.  Received  on  or  before  the  deadline 
date  at: 

ADDRESSES:  Applications  may  be  mailed 
to  the  Department  of  Health  and  Human 
Services  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants.  370  L'Enfant  Promenade,  SW., 
6th  Floor  East.  OFM/DDG.  Washington. 
DC  20447. 

Hand  delivered  applications  are 
accepted  c".  ring  normal  working  hours 
of  8  a.ra.  to  4:30  p.m.,  Monday  through 
Friday,  on  or  prior  to  the  established 
closing  date  at:  Administration  for 
Children  and  Families.  Division  of 
Discretionary  Grants,  6th  Floor  OFM/ 
DEXJ,  901  D  Street,  SW..  Washington, 
DC  20447. 

2.  Sent  on  or  before  the  deadline  date 
and  received  by  the  granting  agency  in 
tima  for  the  independent  review  under 
DHHS  GAM  Chapter  1-62.  (Applicants 
are  cautioned  to  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  to 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  Metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing.) 

Lafe  Applications:  Applications 
which  do  not  meet  the  criteria  stated 
above  are  considered  late  applications. 
The  granting  agency  shall  notify  each 
late  applict.  .t  that  its  application  vdll 
not  be  considered  in  the  current 
competition. 

Extension  of  Deadlines:  The  granting 
agency  may  extend  the  deadline  for  ail 
applicants  because  of  acts  of  God  such 
as  floods,  hurricanes,  etc,  or  when  there 
is  a  widespread  disruption  of  the  mails. 
However,  if  the  granting  agency  does 
not  extend  the  deadline  for  all 
applicants,  it  may  not  waive  or  extend 
the  deadline  for  any  applicants. 

C  Instructions  for  Preparing  the 
Application  and  Completing 
Application  Forms 

The  SF  4?4,  424A,  424B.  and 
certiHcations  have  been  reprinted  for 
your  convenience  in  preparing  the 
application.  .See  Appendix  A.  You 
should  reproduce  single-sided  copies  of 
these  forms  from  the  reprinted  lonris  in 
the  armoi:     ament,  typing  your 
information  onto  the  copies.  Please  do 


not  use  fonns  directly  from  the  Federal 
Register  aimouncement,  as  they  are 
printed  on  both  sides  of  the  page. 

Please  prepare  your  application  in 
accordance  with  the  following 
instructions: 

1.  SF  424  Page  1,  Application  Cover 
Sheet 

Please  read  the  following  instructions 
before  completing  the  application  cover 
sheet.  An  explanation  of  each  item  is 
included.  Complete  only  the  items 
specified. 

Top  of  Page.  Enter  the  single  priority 
area  number  under  which  the 
application  is  being  submitted.  An 
application  should  be  submitted  under 
only  one  priority  area. 

Item  1.  Type  of  Submission — 
Preprinted  on  the  form. 

Item  2.  Date  Submitted  and  Applicant 
Identifier — Date  apphcation  is 
submitted  to  ACYT"  and  applicant's  own 
internal  control  number,  if  applicable. 

Item  3.  Date  Received  By  State— State 
use  only  (if  applicable). 

Item  4.  Date  Received  by  Federal 
Agency — Leave  blank. 

Item  5.  Applicant  Information 

Legal  Name — Enter  the  legal  name  of 
the  applicant  organization.  For 
applications  developed  jointly,  enter  the 
name  of  the  lead  organization  only. 
There  must  be  a  single  applicant  for 
each  application. 

Organizational  Unit — Enter  the  name 
of  ttie  primary  imit  within  the  applicant 
organization  which  will  actually  carry 
out  tiie  project  activity.  Do  not  use  the 
name  of  an  individual  as  the  applicant. 
If  this  is  the  same  as  the  applicant 
organization,  leave  the  organizational 
unit  blank. 

Address — Enter  the  complete  address 
that  the  organization  actually  uses  to 
receive  mail,  since  this  is  the  address  to 
which  all  correspondence  will  be  sent. 
Do  not  include  both  street  address  and 
P.O.  Box  number  unless  both  must  be 
used  in  mailing. 

Name  and  telephone  number  of  the 
person  to  be  contacted  on  matters 
involving  this  application  (give  area 
code) — Enter  the  full  name  (including 
academic  degree,  if  applicable)  and 
telephone  number  of  a  person  who  can 
respond  to  questions  about  the 
application.  This  person  should  be 
accessible  at  the  address  given  here  and 
will  receive  all  correspondence 
regarding  the  application. 

Item  6.  Employer  Identification 
Number  (EIN) — Enter  the  employer 
idontificaticn  number  of  the  applicant 
organization,  as  assigned  by  the  Internal 
Revenue  Service,  including,  if  known,    . 
the  Centra!  Registry  System  suffix. 


Item  7.  Type  of  Applicant — Self- 
explanatory. 

Item  8.  Type  of  Apphcation — 
Preprinted  on  the  form. 

Item  9.  Name  of  Federal  Agency — 
Preprinted  on  the  form. 

Item  10.  Catalog  of  Federal  Domestic 
Assistance  Number  and  Title — Enter  the 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number  assigned  to  the  program 
under  which  assistance  is  requested  and 
its  title,  as  indicated  in  the  relevant 
priority  area  description. 

Item  1 1.  Descriptive  Title  of 
Applicant's  Project — Enter  the  project 
title.  The  title  is  generally  short  and  is 
descriptive  of  the  project,  not  the 
priority  area  title. 

Item  12.  Areas  Affected  by  Project — 
Enter  the  governmental  unit  where 
significant  and  meaningful  impact  could 
be  observed.  List  only  the  largest  unit  or 
units  affected,  such  as  State,  coimty.  or 
city.  If  an  entire  unit  is  affected,  list  it 
rather  than  subunits. 

Item  13.  Proposed  Project — Enter  the 
desired  start  date  for  the  project  and 
projected  completion  date. 

Item  14.  Congressional  District  of 
Applicant/Project — Enter  the  number  of 
the  Congressional  district  where  the 
applicant's  principal  office  is  located 
and  the  number  of  the  Congressional 
district(s]  where  the  project  will  be 
located.  If  statewide,  a  multi-State  effort, 
or  nationwide,  enter  00. 

Items  15.  Estimated  Funding  Levels 

In  completing  15a  through  15f,  the 
dollar  amounts  entered  should  reflect, 
for  a  1 7  month  or  less  project  period,  the 
total  amount  requested.  If  the  proposed 
project  period  exceeds  17  months,  enter 
only  those  dollar  amounts  needed  for 
the  first  12  months  of  the  proposed 
project. 

Item  15a.  Enter  the  amount  of  Federal 
funds  requested  in  accordance  with  the 
preceding  paragraph.  This  amount 
should  be  no  greater  than  the  maximum 
amount  specified  in  the  priority  area 
description. 

Items  15b-e.  Enter  the  amount(s)  of 
funds  from  non-Federal  sources  that 
will  be  contributed  to  the  proposed 
project.  Items  b-e  are  considered  cost- 
sharing  or  matching  funds.  The  value  of 
third  party  in-kind  contributions  should 
be  included  on  appropriate  lines  as 
applicable.  For  more  information 
regarding  funding  as  well  as  exceptions 
to  these  rules,  see  Part  II,  Sections  E  and 
F,  and  the  specific  priority  area 
description. 

Item  15f  Enter  the  estimated  amount 
of  income,  if  any,  expected  to  be 
generated  from  the  proposed  project.  Do 
not  add  or  subtract  this  amount  from  the 
total  project  amount  entered  laider  item 
15g.  Describe  the  nature,  source  and 
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anticipated  use  of  this  income  in  the 
Project  Narrative  Statement. 

Item  15g.  Enter  the  sum  of  items  15a- 
15e. 

Item  16a.  Is  Apphcation  Subject  to 
Review  By  State  Executive  Order  12372 
ProoBss?  Yes.— Enter  the  date  the 
applicant  contacted  the  SPOC  regarding 
this  application.  Select  the  appropriate 
SPOC  from  the  listing  providesd  at  the 
end  of  Part  III.  The  review  of  the 
appFication  is  at  the  discretion  of  the 
SPOC.  The  SPOC  will  verify  the  date 
noted  on  the  application.  If  there  is  a 
discrepancy  in  dates,  the  SPOC  may 
request  that  the  Federal  agency  delay 
any  proposed  funding  until  September 
1993. 

Item  16b.  Is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
Process?  No. — Check  the  appropriate 
box  }f  tha  application  is  not  covered  by 
E.O.  12372  or  if  the  program  has  not 
been!  selected  by  the  State  for  review. 

Item  17.  Is  the  Applicant  Delinquent 
on  any  Federal  Debt?— Check  the 
appndpriate  box.  This  question  applies 
to  the  applicant  organization,  not  the 
person  who  signs  as  the  authorized 
representative.  Categories  of  debt 
include  audit  disallowances,  loans  and 
taxe$. 

Itam  18.  To  the  best  of  my  knowledge 
and  belief,  all  data  in  this  application/ 
preapplication  are  true  and  correct.  The 
document  has  been  duly  authorized  by 
the  governing  body  of  the  applicant  and 
the  aipplicant  will  comply  with  the 
attached  assurances  if  tlie  assistance  is 
awaijded. 

— To  be  signed  by  the  authorized 
representative  of  the  applicant.  A 
copy  of  the  governing  body's 
authorization  for  signature  of  this 
application  by  this  individual  as  the 
offitial  representative  must  be  on  file 
in  the  applicant's  office,  and  may  be 
requested  from  the  applicant. 
Iteim  18a-c.  Typed  Name  of 
Authorized  Representative,  Title, 
Telephone  Number — Enter  tlie  name, 
title  and  telephone  number  of  the 
authorized  representative  of  the 
applicant  oiganization. 

hew  18d.  Signature  of  Authorized 
Representative — Signature  of  the 
authorized  representative  named  in  Item 
18a.  At  least  one  copy  of  the  application 
must  have  an  original  signature.  Use 
colored  ink  (not  black)  so  that  the 
original  signature  is  easily  identified. 

Item  18e.  Date  Signed — Enter  the  date 
the  application  was  signed  by  the 
authorized  representative. 

2.  SF424A — Budget  Information — Non- 
Construction  Programs 

This  is  a  form  used  by  many  Federal 
agencies.  For  this  application.  Sections 


A,  B,  C,  E  and  F  are  to  be  completed. 
Section  D  does  not  need  to  be 
completed. 

Sections  A  and  B  should  include  the 
Federal  as  well  as  the  non-Federal 
funding  for  the  proposed  project 
covering  (1)  the  total  project  period  of 
17  months  or  less  or  (2)  the  first  year 
budget  period,  if  the  proposed  project 
period  exceeds  17  months. 

Section  A— Budget  Summary.  This 
section  includes  a  summary  of  the 
budget.  On  line  5,  enter  total  Federal 
costs  in  column  (e)  and  total  non- 
Federal  costs,  including  third  party  in- 
kind  contributions,  but  not  program 
income,  in  column  (f).  Enter  the  total  of 
(e)  and  (f)  in  column  (g). 

Section  B— Budget  Categories.  This 
budget,  which  includes  the  Federal  as 
well  as  non-Federal  funding  for  the 
proposed  project,  covers  (1)  the  total 
project  period  if  the  proposed  project 
period  is  17  months  or  less  or  (2)  the 
first  year  budget  period  if  the  proposed 
project  period  exceeds  17  months.  It 
should  relate  to  item  15g.  total  funding, 
on  the  SF  424.  Under  column  (5).  enter 
the  total  requirements  for  funds  (Federal 
and  non-Federal)  by  object  class 
category. 

A  separate  itemized  budget 
justification  for  each  line  item  is 
required.  The  types  of  information  to  be 
included  in  the  justification  are 
indicated  under  each  category.  For 
multiple  year  projects,  it  is  desirable  to 
provide  this  information  for  each  year  of 
the  project.  The  budget  justification 
should  immediately  follow  the  second 
page  of  the  SF  424A. 

Personnel — Line  6a.  Enter  the  total 
costs  of  salaries  and  wages  of  applicant/ 
grantee  staff.  Do  not  include  the  costs  of 
consultants,  which  should  be  included 
on  line  6h,  Other. 

Justification:  Identify  the  principal 
investigator  or  project  director,  if 
known.  Specify  by  title  or  name  the 
percentage  of  time  allocated  to  the 
project,  the  individual  annual  salaries, 
and  the  cost  to  the  project  (both  Federal 
and  non-Federal)  of  the  organization's 
staff  who  will  be  working  on  the  project. 

Fringe  Benefits — Line  6h.  Enter  the 
total  cost  of  fringe  benefits,  unless 
treated  as  part  of  an  approved  indirect 
cost  rate. 

Justification:  Provide  a  break-down  of 
amounts  and  percentages  that  comprise 
fringe  benefit  costs,  such  as  health 
insurance.  FICA.  retirement  insurance, 
etc. 

Travel — 6c.  Enter  total  costs  of  out-of- 
town  travel  (travel  requiring  per  diem) 
for  staff  of  the  project.  Do  not  enter  costs 
for  consultant's  travel  or  local 
transportation,  which  should  be 
included  on  Line  6h,  Other. 


Justification:  Include  the  name(s)  of 
traveler(s).  total  number  of  trips, 
destinations,  length  of  stay, 
transportation  costs  and  subsistence 
allowances. 

Equipment— Line  6d.  Enter  the  total 
costs  of  all  equipment  to  be  acquired  by 
the  project.  Equipment  is  defined  as 
non-expendable  tangible  personal 
property  having  a  useful  life  of  more 
than  one  year  and  an  acquisition  cost  of 
$5,000  or  more  per  unit.  For  all  other 
applicants,  the  threshold  for  equipment 
is  $500  or  more  per  unit.  The  higher 
threshold  for  State  and  local 
governments  became  effective  October 
1,  1988,  through  the  implementation  of 
45  CFR  Part  92.  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments. 

Justification:  Equipment  to  be 
purchased  with  Federal  funds  must  be 
justified.  The  equipment  must  be 
required  to  conduct  the  project,  and  the 
applicant  organization  or  its  subgrantees 
must  not  have  the  equipment  or  a 
reasonable  facsimile  available  to  the 
project.  The  justification  also  must 
contain  plans  for  future  use  or  disposal 
of  the  equipment  after  the  project  ends. 

Supplies — Zjne  6e.  Enter  the  total 
costs  of  all  tangible  expendable  personal 
property  (supplies)  other  than  those 
included  on  Line  6d. 

Justification:  Specify  general 
categories  of  supplies  and  their  costs. 

Contractual— Une  6f  Enter  the  total 
costs  of  ail  contracts,  including:  (1) 
Procurement  contracts  (except  those 
which  belong  on  other  lines  such  as 
equipment,  supplies,  etc.)  and  (2) 
contracts  with  secondary  recipient 
organizations,  including  delegate 
agencies.  Also  include  any  contracts 
with  organizations  for  the  provision  of 
technical  assistance.  Do  not  include 
payments  to  individuals  on  this  line.  If 
the  name  of  the  contractor,  scope  of 
work,  and  estimated  total  costs  are  not 
available  or  have  not  been  negotiated, 
include  on  Line  6h,  Other. 

Justification:  Attach  a  list  of 
contractors,  indicating  the  names  of  the 
organizations,  the  purposes  of  the 
contracts,  and  the  estimated  dollar 
amounts  of  the  awards  as  part  of  the 
budget  justification.  Whenever  the 
applicant/grantee  iittends  to  delegate 
part  or  all  of  the  program  to  another 
agency,  the  applicant/grantee  must 
complete  this  section  (Section  B.  Budget 
Categories)  for  each  delegate  agency  by 
agency  title,  along  with  tiie  supporting 
information.  The  total  cost  of  all  such 
agencies  will  be  part  of  the  amount 
shown  on  Line  6f.  Provide  backup 
documentation  identifying  the  name  of 
contractor,  purpose  of  contract,  and 
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major  cost  elements.  Applicants  who 
anticipate  procurements  that  will 
exceed  $5,000  (non-governmental 
entities)  or  $25,000  (governmental 
entities)  and  are  requesting  an  award 
without  competition  should  include  a 
sole  source  justification  in  the  proposal 
which  at  a  minimum  should  include  the 
basis  for  contractor's  selection, 
justification  for  lack  of  competition 
when  competitive  bids  or  offers  are  not 
obtained  and  basis  for  award  cost  or 
price. 

Note:  Previous  or  past  experience  wUh  a 
contractor  is  not  sufficient  justification  for 
sole  source.) 

Construction — Line  6g.  Not 
applicable.  New  construction  is  not 
allowable. 

Other— Line  6h.  Enter  the  total  of  all 
other  costs.  Where  applicable,  such 
costs  may  include,  but  are  not  limited 
to:  insurance;  medical  and  dental  costs; 
noncontractual  fees  and  travel  paid 
directly  to  individual  consultants;  local 
transportation  (all  travel  which  does  not 
require  per  diem  is  considered  local 
travel);  space  and  equipment  rentals; 
printing  and  publication;  computer  use; 
training  costs,  including  tuition  and 
stipends;  training  service  costs, 
including  wage  payments  to  individuals 
and  supportive  service  payments;  and 
staff  development  costs.  Note  that  costs 
identified  as  miscellaneous  and 
honoraria  are  not  allowable. 

Justification:  Specify  the  costs 
included. 

Total  Direct  Charges — Line  6i.  Enter 
the  total  of  Lines  6a  through  6h. 

Indirect  Charges — 6j.  Eater  the  total 
amount  of  indirect  charges  (costs).  If  no 
indirect  costs  are  requested,  enter  none. 
Generally,  this  line  should  be  used 
when  the  applicant  (except  local 
governments)  has  a  current  indirect  cost 
rate  agreement  approved  by  the 
Department  of  Health  and  Human 
Services  or  another  Federal  agency. 

Local  and  State  governments  should 
enter  the  amount  of  indirect  costs 
determined  in  accordance  with  HHS 
requirements.  When  an  indirect  cost 
rate  is  requested,  these  costs  are 
included  in  the  indirect  cost  pool  and 
should  not  be  charged  again  as  direct 
costs  to  the  grant.  In  the  case  of  training 
grants  to  other  than  State  or  local 
governments  (as  defined  in  title  45, 
Code  of  Federal  Regulations,  part  74), 
the  Federal  reimbursement  of  indirect 
costs  will  be  limited  to  the  lesser  of  the 
negotiated  (or  actual)  indirect  cost  rate 
or  8  percent  of  the  amount  allowed  for 
direct  costs,  exclusive  of  any  equipment 
charges,  rental  of  space,  tuition  and  fees, 
post-doctoral  training  allowances, 


contractual  items,  and  alterations  and 
renovations. 

For  training  grant  applications,  the 
entry  under  line  6j  should  be  the  total 
indirect  costs  being  charged  to  the 
project.  The  Federal  share  of  indirect 
costs  is  calculated  as  shown  above.  The 
applicant's  share  is  calculated  as 
follows: 

(a)  Calculate  total  project  indirect 
costs  (a)  by  applying  the  applicant's 
approved  indirect  cost  rate  to  the  total 
project  (Federal  and  non-Federal)  direct 
costs. 

(b)  Calculate  the  Federal  share  of 
indirect  costs  (b)  at  8  percent  of  the 
amount  allowed  for  total  project 
(Federal  and  non-Federal)  direct  costs 
exclusive  of  any  equipment  charges, 
rental  of  space,  tuition  and  fees,  post- 
doctoral training  allowances, 
contractual  items,  and  aherations  and 
renovations. 

(c)  Subtract  (b)  from  (a).  The 
remainder  is  what  the  applicant  can 
claim  as  part  of  its  matching  cost 
contribution. 

Justification:  Enclose  a  copy  of  the 
indirect  cost  rate  agreement.  Applicants 
subject  to  the  limitation  on  the  Federal 
reimbursement  of  indirect  costs  for 
training  grants  should  specify  thi.s. 

Total— Line  6k.  Enter  the  total 
amounts  of  lines  6i  and  6j. 

Program  Income — Line  7.  Enter  the 
estimated  amount  of  income,  if  any. 
expected  to  be  generated  from  this 
project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount. 

Justification:  Describe  the  nature, 
source,  and  anticipated  use  of  program 
income  in  the  Program  Narrative 
Statement. 

Section  C — Non-Federal  Resources. 
This  section  summarizes  the  amounts  of 
non-Federal  resources  that  will  be 
applied  to  the  grant.  Enter  this 
information  on  line  12  entitled  Totals. 
In-kind  contributions  are  defined  in  45 
CFR  part  74,  as  property  or  services 
which  benefit  a  grant-supported  project 
or  progra.m  and  which  are  contributed 
by  non-Federal  third  parties  without 
charge  to  the  grantee,  the  subgrantee,  or 
a  cost-type  contractor  under  the  grant  or 
subgrant. 

Justification:  Describe  third  party  in- 
kind  contributions,  if  included. 

Section  D — Forecasted  Cash  S'eeds. 
Not  applicable. 

Section  E — Budget  Estimate  of  Federal 
Funds  Needed  For  Balance  of  the 
Project.  This  section  should  only  be 
completed  if  the  total  project  period 
exceeds  17  months. 

Totals — Line  20.  For  projects  that  will 
have  more  than  one  budget  period,  enter 
the  estimated  required  Federal  funds  for 
the  second  budget  period  (months  13 


through  24)  under  column  (b)  First.  If  a 
third  budget  period  will  be  necessary, 
enter  the  Federal  funds  needed  for 
months  25  through  36  under  (c)  Second. 
Columns  (d)  and  (e)  are  not  applicable     ■ 
in  most  instances,  since  ACF  funding  is 
almost  always  limited  to  a  three-year 
maximum  project  period.  Columns  (d) 
and  (e)  would  be  used  in  the  case  of  a 
60  month  project. 

Section  F — Other  Budget  Information. 

Direct  Charges — Line  21.  Not 
applicable. 

Indirect  Charges — Line  22.  Enter  the 
type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will 
be  in  effect  during  the  fimding  period, 
the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Remarks — Line  23.  If  the  total  project 
period  exceeds  17  months,  you  must 
enter  your  proposed  non-Federal  share 
of  the  project  budget  for  each  of  the 
remaining  years  of  the  project. 

3.  Project  Summary  Description 

Clearly  mark  this  separate  page  with 
the  applicant  name  as  shown  in  item  5 
of  the  SF  424,  the  priority  area  number 
as  shown  at  the  top  of  the  SF  424,  and 
the  title  of  the  project  as  shown  in  item 
11  of  the  SF  424.  The  summary 
description  should  not  exceed  300 
words.  These  300  words  become  part  of 
the  computer  database  on  each  project. 

Care  should  be  taken  to  produce  a 
summary  description  which  accurately 
and  concisely  reflects  the  proposal.  It 
should  describe  the  objectives  of  the 
project,  the  approaches  to  be  used  and 
the  outcomes  expected.  The  description 
should  also  include  a  list  of  major 
products  that  will  resuh  from  the 
proposed  project,  such  as  software 
packages,  materials,  management 
procedures,  data  collection  instruments, 
training  packages,  or  videos  (please  note 
that  audiovisuals  should  be  closed 
captioned).  The  project  summary 
description,  together  with  the 
information  on  the  SF  424.  will 
constitute  the  projeci  abstract.  It  is  the 
major  source  of  information  about  the 
proposed  project  and  is  usually  the  first 
part  of  the  application  that  the 
reviewers  read  in  evaluating  the 
application. 

At  the  bottom  of  the  page,  following 
the  summary  description,  type  up  to  10 
key  words  which  best  describe  the 
proposed  project,  the  service(s)  involved 
and  the  target  population(s)  to  be 
covered.  These  key  words  will  be  used 
for  computerized  information  retrieval 
for  specific  types  of  funded  projects. 
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4.  Program  Narrative  Statement 

The  Program  Narrative  Statement  is  a 
very  important  part  of  an  application.  It 
should  be  clear,  concise,  and  address 
the  specific  requirements  mentioned 
under  the  priority  area  description  in 
Partn. 

The  narrative  should  provide 
information  concerning  how  the 
application  meets  the  evaluation  criteria 
(see  Section  C.  Part  II),  using  the 
following  headings: 

(a)  Objectives  and  Need  for 
Assistance; 

(b)  Approach;  and 

(c)  Results  and  Benefits  Expected: 

(d)  Staff  Backgrouna  and 
Organization 's  Experience. 

The  specific  information  to  be 
included  under  each  of  these  headings 
is  described  in  Section  C  of  Part  n. 
Evaluation  Criteria. 

The  narrative  should  be  typed  double- 
spaced  on  a  single-side  of  an  8Vz"  x  11" 
plain  white  paper,  with  1"  margins  on 
all  sides.  All  pages  of  the  narrative 
(including  charts,  references/footnotes, 
tables,  maps,  exhibits,  etc.)  must  be 
sequentially  numbered,  beginning  with 
Objectives  and  Need  for  Assistance  as 
page  number  one.  Applicants  should 
not  submit  reproductions  of  larger  size 
paper,  reduced  to  meet  the  size 
requirement. 

The  leng-ft  c  i  ihe  application, 
including  ihe  application  forms  and  all 
attachments,  should  not  exceed  60 
pages.  A  page  is  a  single  side  of  an  8Vz" 
X  11"  sheet  of  paper.  Applicants  are 
requested  not  to  send  pamphlets, 
brochures  or  other  printed  material 
along  with  their  application  as  these 
pose  xeroxing  difficulties.  These 
materials,  if  submitted,  will  not  be 
included  in  the  review  process  if  they 
exceed  the  60-page  limit.  Each  page  of 
the  application  will  bo  counted  to 
determine  the  total  length. 

5.  Organizational  Capability  Statement 

The  Organizational  Capability 
Statement  should  consist  of  a  brief  (two 
to  three  pages)  background  description 
of  how  the  applicant  organization  (or 
the  unit  within  the  organization  that 
will  have  responsibility  for  the  project) 
is  organized,  the  types  and  quantity  of 
services  it  provides,  and/or  the  research 
and  management  capabilities  it 
possesses.  This  description  should 
cover  capabilities  not  included  in  the 


Program  Narrative  Statement.  It  may 
include  descriptions  of  any  current  or 
previous  relevant  experience,  or 
describe  the  competence  of  the  project 
team  and  its  demonstrated  ability  to 
produce  a  final  product  that  is  readily 
comprehensible  and  usable.  An 
organization  chart  showing  the 
relationship  of  the  project  to  the  current 
organization  should  be  included. 

6.  Part  rv — Assurances/Certifications 

Applicants  are  required  to  file  an  SF 
424B,  Assurances — Non-Construction 
Programs  and  the  Certification 
Regarding  Lobbying.  Both  must  be 
signed  and  returned  with  the 
application.  In  addition,  applicants 
must  certify  their  compliance  with:  (1) 
Dnig-Free  Workplace  Requirements;  and 
(2)  Debarment  and  Other 
Responsibilities.  Copies  of  these 
assurances/certifications  are  reprinted  at 
tlie  end  of  this  announcement  and 
should  be  reproduced,  as  necessary.  A 
duly  authorized  representative  of  the 
applicant  organization  must  certify  that 
the  applicant  is  in  compliance  with 
these  assurances/certifications.  A 
signature  on  the  SF  424  indicates 
compliance  with  tlie  Drug  Free 
Workplace  Requirements,  and 
Debarment  and  Other  Responsibilities 
certifications. 

For  research  projects  in  which  human 
subjects  may  be  at  risk,  a  Protection  of 
Human  Subjects  Assurance  may  be 
required.  If  there  is  a  question  regarding 
the  applicability  of  this  assurance, 
contact  the  Office  for  Research  Risks  of 
the  National  Institutes  of  Health  at  (301) 
496-7041. 

D.  Checklist  for  a  Complete  Application 

The  checklist  below  is  for  your  use  to 
ensure  that  your  application  package 
has  been  properly  prepared. 
— One  original,  signed  and  dated 

application,  plus  two  copies. 

Applications  for  different  priority 

areas  are  packaged  separately; 
— Application  is  from  an  organization 

which  is  eligible  under  the  eligibility 

requirements  defined  in  the  priority 

area  description  (screCTiing 

requirement); 
— Application  length  does  ihA  exceed  60 

pages,  unless  otherwise  specified  in 

the  priority  area  description. 

A  complete  application  consists  of  the 
following  items  in  this  order: 


— Application  for  Federal  Assistance 

(SF  424,  REV  4-88); 
— Budget  Information — Non- 
Construction  Programs  (SF  424A.  Rev 

4-88); 
— Budget  justification  for  Section  B — 

Budget  Categories; 
— Table  of  Contents; 
— Letter  from  the  Internal  Revenue 

Service  to  prove  non-profit  status,  if 

necessary; 
— Copy  of  the  applicant's  approved 

indirect  cost  rate  agreement,  if 

appropriate; 
— Project  summary  description  and 

listing  of  key  words; 
—Program  Narrative  Statement  (See  Part 

II,  Section  C); 
— Organizational  capability  statement. 

including  an  organization  chart; 
— Any  appendices/attachments; 
— Assurances — Non-Construction 

Programs  (Standard  Form  424B,  REV 

4-88); 
— Certification  Regarding  Lobbying;  and 
— Certification  of  Protection  of  Human 

Subjects,  if  necessary. 

E.  The  Application  Package 

Each  application  package  must 
include  an  original  and  two  copies  of 
the  complete  application.  Each  copy 
should  be  stapled  securely  (front  and 
back  if  necessary)  in  the  upper  left-hand 
comer.  All  pages  of  the  narrative 
(including  charts,  tables,  maps,  exhibits, 
etc.)  must  be  sequentially  numbered, 
beginning  with  page  one.  In  order  to 
facilitate  handling,  please  do  not  use 
covers,  binders  or  tabs.  Do  not  include 
extraneous  materials  as  attachments, 
such  as  agency  promotion  brochures, 
slides,  tapes,  film  clips,  minutes  of 
meetings,  survey  instruments  ot  articles 
of  incorporation. 

Do  not  include  a  self-addressed, 
stamped  acknowledgment  card.  All 
applicants  will  be  notified  automatically 
about  the  receipt  of  their  application.  If 
acknowledgment  of  receipt  of  your 
application  is  not  received  within  eight 
weeks  after  the  deadline  date,  please 
notify  ACYF  by  telephone  at  (202)  690- 
8243  or  690-6297. 

Dated:  April  18. 1994. 

OUvia  A.  Golden, 

Commissioner.  Administration  on  Children. 
Youth  and  Families. 
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InstnictioDS  for  the  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 
Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
providjed. 


8.  Check  appropriate  box  and  enter 
appropriate  letter(8)  in  the  space(s)  provided: 
— "New"  means  a  new  assistance  award. 
—"Continuation"  means  an  extension  for  an 

additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 
— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

1 1 .  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g.,  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action  . 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdovra  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  your  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 
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Instructions  for  the  SF^24A 

General  Instructions 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
sef>arately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case, 
Sections  A.  B.  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Lines  1—1. 
Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  arr.ounts  by 
m'iltiple  functions  or  activities,  enter  the 
name  of  each  activity  or  functica  on  each 
li'ie  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  doe  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g  ) 

For  new  applications,  leave  Colum.ns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b).  enter  in  Columns  (e),  (f).  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a-y-ear). 

For  continuing  grant  progran)  applications. 
submit  these  forms  before  the  end  cf  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  hinds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 


amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (0-  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5 — Show  the  totals  for  all  columns 
u.sed. 

Section  B.  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4.  Column  (a),  Section  A.  When  additional 
sheets  are  pref)ared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  cla.ss  categories. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5).  Line  6k.  should  be  tho 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-{4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A.  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  incomo.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C  Non-Federal-Resources 

Lines  8-1 1 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Eiiter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Columb  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c)— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
inkind  contributions  to  be  made  from  all 
other  sources. 

Column  (c) — Enter  totals  of  Columns  fb), 
(c ),  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Colum.^s  (b)-{e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  Line  5, 
Column  (f).  Section  A. 


Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
Line  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  pieriods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles.submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  i.he 
Columns  fb)-{e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  cbject-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  ageinry. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  daring  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Assurances — Non-Construction  Programs 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  Genfirnl  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  acces.i  to  and  the 
right  to  examine  all  records,  books,  papers. 
or  documunts  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 
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;  .  Will  establish  safeguards  to  prohibit 
ei  ]  ployees  from  using  their  positions  for  a 
pi  I  pose  that  constitutes  or  presents  the 
a]   (earance  of  personal  or  organizational 
c(  I  iflict  of  interest,  or  personal  gain. 

' .  Will  initiate  and  complete  the  work 
w   hin  the  applicable  tine  frame  after  receipt 
ol   ipprovai  of  the  awarding  agency. 

! .  Will  comply  with  the  Irtergovcrnmental 
Pi  1  sonnel  Act  of  1970  (42  U  S.C.  §§  4728- 
4;  (3)  relating  to  prescribed  standards  for 
m  J  it  systems  for  programs  funded  under  one 
of  I  he  nineteen  statutes  or  regulations 
sp  £  cified  in  Appendix  A  of  OPM's  Standards 
fo  •  a  Merit  System  of  Per<;onnel 
A-ihinistration  (5  C.F.R.  900,  Subpart  F). 

U.  Will  comply  with  ail  Federal  statutes 
re  iiting  to  nondiscriminatinn.  These  include 
bi  I  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Ri  3  Its  Act  of  1964  (PL  88-352)  which 
pr  J  hibits  discrimination  on  the  basis  of  rate, 
(x  I  )r  cr  national  origin;  (b)  Title  IX  of  the 
Ec  ijcation  AjT.endments  of  1972.  as  amended 
(21  ):U.S.C.  §§  1681-1683,  and  1685-1686), 
wii|ch  prohibits  discrimination  on  the  basis 
of  s^x;  (c)  Section  504  of  the  Rehabilitation 
AdCof  1973.  as  amended  (29  U.S.C.  §79-i). 
wlilch  prohibits  discrimination  on  the  basis 
of  Handicaps;  (d)  the  Aga  Discrimination  Act 
of  11975,  as  amended  (42  U.S.C  §§6101- 
6ip7),  which  prohibits  discrimination  on  the 
bails  of  age;  (e)  the  Drug  Abuse  Office  and 
Tr  ;ktment  Act  of  1972  (P.L  92-255).  as 
an  inded,  relating  to  nondiscrimination  on 
th(  I  |basis  of  drug  abuse;  {{)  the 
Corriprehensive  Alcohol  Abuse  and 
Al  :;i)hoiism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616).  as 
an:  anded,  relating  to  nondiscrimination  on 
th(  basis  of  alcohol  abuse  or  alcoholism:  (g) 
§§  S23  and  527  of  the  Public  Health  Serx-ice 
Attiof  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  dmg  abuse  patient  records:  (h) 
Titjle  VIII  of  the  Civil  Rights  Act  of  1968  (42 
l'.$.C.  §  3601  et  seq.),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
fuinncing  of  housing;  (i)  any  other 
nojidiscrimination  provisions  in  the  specific 
sta  ;Mte(s)  under  which  application  for 
Fe<lt!ral  assistance  is  being  m.ade;  and  (j)  the 
reqjuirements  of  any  other  nondiscrimination 
statute('.!]  which  may  apply  to  the 
ap^lic:ation. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Ac1  of  1970 
(P.t.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
pumhases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
§§  276a  to  276a-7).  the  Copeland  Act  (40 
U.S.C.  §  276c  and  18  U.S.C.  §§874).  and  the 


Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  §§  327-333).  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  f.ood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  SlO.OOO  or 
more. 

11.  Will  comply  with  environmejital 
standards  which  may  be  prescribed  pursusnt 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
undrr  the  National  Environ.mental  Policy  Act 
of  1969  (P.L.  91-190)  and  E.x;,rurive  Order 
(F,0)  11514:  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  lloodplains  in 
accordance  with  EO  11988:  (e)  assurance  of 
proiect  conspiracy  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  .^tt  of  1972  (16 
U.S.C.  §§  1451  et  seq.);  (f)  ccnformity  cf 
Federal  actions  to  State  (Qear  Air) 
I.iipleraentation  Plans  under  Section  176(r) 
of  the  Clear  Air  Act  of  1955,  as  amended  (42 
U.S  C.  §7401  et  seq  );  (g)  protection  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amended,  (P.L.  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended,  (PL.  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
am.ended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  LIS  C. 
469a-l  et  seq). 

14.  Will  comply  with  PL.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance.    ' 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L  8^544.  as 
amended,  7  U.S.C.  2131  et  seq  )  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  §§  4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 


Signature  of  Authorized  Certifying  Official 


Title 


Applicant  Organization 


Date  Submitted 
Appendix  B 

Executive  Ordr^r  12372— StiZte  Single  Points 
of  Contact 

Arizona 

Mrs.  Janice  Dunn.  ATTN:  Arizona  State 
Clearinghouse.  3800  N.  Central  Avenue, 
nth  Floor,  Phoenix,  .\ri2cna  85012, 
Telephone  (602)  280-1315 

Arkansas 

Tracie  L  Copeland.  Manager.  State 
Clearinghouse,  Office  of  Intergovernmental 
Ser.'ices.  Departm.ent  of  Finance  and 
Administration,  P.O.  Box  3278,  Little  Rotk, 
.Arkansas  72203,  Telephone  (501)  682- 
1074 

California 

Glenn  Stober,  Grants  Coord;.^ator,  Offii  e  of 
Planning  and  Research.  1400  Tenth  Street. 
Sacramento.  California  95814,  Telep.hone 
(916)  323-7480 

Colorado 

State  Single  Point  of  Contact.  State 
Clearinghouse,  Division  of  Local 
Crtivemment,  1313  Sherman  Street.  Room 
520,  Denver.  Colorado  80203.  Telephone 
(303)866-2156 

Delaware 

Ms.  Francine  Booth.  State  Single  Point  cf 
Contact,  Executive  Department.  Thor-i8s 
Collins  Building,  Dover,  Delaware  1990.'i, 
Telephone  (302)  736-3326 

District  of  Columbia 

Rodney  T.  Hallman.  State  Single  Point  of 
Contact,  Office  of  Grants  Management  and 
Development,  717  14th  Street,  N.W..  Suite 
500,  Washington,  DC.  20005.  Tel? phone 
(202)  727-6551 

Florida 

Florida  State  Clearinghouse, 
Intergovernmental  Affairs  Policy  Unjt. 
Executive  Office  of  the  Governor,  Office  of 
Planning  and  Budgeting,  The  Capitol, 
Tallahassee,  Florida  32399-0001. 
Telephone  (904)  489-8441 

Georgia 

Mr.  Charles  H.  Badger,  Administrator, 
Georgia  State  Clearinghouse,  254 
Washington  Street,  S.W.,  Atlanta.  Georgia 
30334.  Telephone  (404)  6.56-3855 

Illinois 

Steve  KJokkenga.  State  Single  Point  of 
Contact.  Office  of  the  Governor,  107 
Stratton  Building,  Springfield,  Illinois 
62706,  Telephone  (217)  782-1671 

Indiana 

Jean  S.  Blackwell,  Budget  Director,  State 
Budget  Agency,  212  State  House. 
Indianapolis.  Indiana  46204.  Telephone 
(317)  232-5610 
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Iowa 

Mr.  Steven  R.  McCann,  Division  of 
Community  Progress,  Iowa  Department  of 
Economic  Development.  200  East  Grand 
Avenue,  Des  Moines,  Iowa  50309, 
Telephone  (515)  281-3725 

Kentucky 

Ronald  W.  Cook,  Office  of  the  Governor, 
Department  of  Local  Government,  1024 
Capitol  Center  Drive.  Frankfort,  Kentucky 
40601,  Telephone  (502)  564-2382 

Maine 

Ms.  Joyce  Benson,  State  Planning  Office, 
State  House  Station  #38,  Augusta,  Maine 
04333.  Telephone  (207)  289-3261 

Maryland 

Ms.  Mary  Abrams,  Chief,  Maryland  State 

Clearinghouse,  Department  of  State 

Planning,  301  West  Preston  Street. 

Baltimore,  Maryland  21201-2365, 

Telephone  (301)  225-4490 

Massachusetts 

Karen  Arone.  State  Clearinghouse.  Executive 
Office  of  Communities  and  Development, 
100  Cambridge  Street,  Room  1803.  Boston, 
Massachusetts  02202.  Telephone  (617) 
727-7001 

Michigan 

Richard  S.  Pastula,  Director,  Michigan 
Department  of  Commerce,  Lansing, 
Michigan  48909,  Telephone  (517)  373- 
7356 

Mississippi 

Ms.  Cathy  Mallette,  Clearinghouse  Officer. 
Office  of  Federal  Grant  Management  and 
Reporting,  301  West  Pearl  Street.  Jackson, 
Mississippi  39203.  Telephone  (601)  960- 
2174 

Missouri 

Ms.  Lois  Pohl,  Federal  Assistance 
Clearinghouse.  Office  of  Administration, 
P.O.  Box  809,  Room  430,  Truman  Building, 
Jefferson  City,  Missouri  65102.  Telephone 
(314)  751-4834 

Nevada 

Department  of  Administration.  State 
Clearinghouse,  Capitol  Complex,  Carson 
City.  Nevada  89710.  Telephone  (702)  687- 
4065.  Attention:  Ron  Sparks, 
Clearinghouse  Coordinator 

New  Hampshire 

Mr.  Jeffrey  H.  Taylor,  Director,  New 
Hampshire  Office  of  State  Planning,  Attn: 
Intergovernmental  Review,  Process/James 
E.  Bieber,  ^y^  Beacon  Street,  Concord.  New 
Hampshire  03301,  Telephone  (603)  271- 
2155 

New  Jersey 

Gregory  W.  Adkins,  Acting  Director,  Division 
of  Community  Resources,  N.J.  Department 


of  Community  Afeirs,  Trenton,  New  Jersey 
08625-0803,  Telephone  (609)  292-6613 
Please  direct  correspondence  and 
questions  to:  Andrew  J.  Jaskolka,  State 
Review  Process,  Division  of  Community 
Resources,  CN  814,  Room  609,  Trenton,  New 
Jersey  08625-0803.  Telephone  (609)  292- 
9025. 

New  Mexico 

George  Elliott,  Deputy  Director,  State  Budget 
Division,  Room  190,  Bataan  Memorial 
Building,  Santa  Fe,  New  Mexico  87503, 
Telephone  (505)  827-3640,  FAX  (505)  827- 
3006 
New  York 

New  York  State  Clearinghouse,  Division  of 
the  Budget,  State  Capitol,  Albany,  New 
York  12224,  Telephone  (518)  474-1605 

North  Carolina 

Mrs.  Chrys  Baggett,  Director,  Office  of  the 
Secretary  of  Admin..  N.C  State 
Clearin^ouse,  116  W.  Jones  Street, 
Raleigh,  North  Carolina  27603-8003, 
Telephone  (919)  733-7232 

North  Dakota 

N.D.  Single  Point  of  Contact,  Office  of 
Intergovernmental  Assistance,  Office  of 
Management  and  Budget,  600  East 
Boulevard  Avenue,  Bismarck,  North 
Dakota  58505-0170,  Telephone  (701)  224- 
2094 

Ohio 

Larry  Weaver,  State  Single  Point  of  Contact, 
State/Federal  Funds  Coordinator,  State 
Clearinghouse,  Office  of  Budget  and 
Management,  30  East  Broad  Street,  34th 
Floor,  Columbus,  Ohio  43266-0411. 
Telephone  (614)  466-0698 

Rhode  Island 

Mr.  Daniel  W.  Varin,  Associate  Director, 
Statewide  Planning  Program,  Department 
of  Administration,  Division  of  Planning, 
265  Melrose  Street,  Providence,  Rhode 
Island  02907,  Telephone  (401)  277-2656 
Please  direct  correspondence  and 

questions  to:  Review  Coordinator,  Office  of 

Strategic  Planning. 

South  Carolina 

Omeagia  Bujgess,  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street,  Room 
477,  Columbia,  South  Carolina  29201, 
Telephone  (803)  734-0494 

South  Dakota 

Ms.  Susan  Comer,  State  Clearinghouse 
Coordinator.  Office  of  the  Governor,  500 
East  Capitol.  Pierre.  South  Dakota  57501, 
Telephone  (605)  773-3212 

Tennessee 

Mr.  Charles  Brown,  State  Single  Point  of 
Contact,  State  Planning  Office,  500 


Charlotte  Avenue,  309  John  Sevier 
Building,  Nashville.  Tennessee  37219. 
Telephone  (615)  741-1676 

Texas 

Mr.  Thomas  Adams,  Governor's  Office  of 
Budget  and  Planning,  P.O.  Box  12428. 
Austin,  Texas  78711.  Telephone  (512)  463- 
1778 

Utah 

Utah  State  Clearinghouse.  Office  of  Plaiming 
and  Budget,  ATTN:  Carolyn  Wright,  Room 
116  State  Capitol,  Salt  Lake  City,  Utah 
84114,  Telephone  (801)  538-1535 

Vermont 

Mr.  Bernard  D.  Johnson,  Assistant  Director, 
Office  of  Policy  Research  ft  Coordination, 
Pavilion  Office  Building,  109  State  Street, 
Montpelier,  Vermont  05602,  Telephone 
(802)  828-3326 

West  Virginia 

Mr.  Fred  Cutlip,  Director,  Community 
Development  Division,  West  Virginia 
Development  Office,  Building  #6,  Room 
553,  Charleston.  West  Virginia  25305, 
Telephone  (304)  348-4010 

Wisconsin 

Mi.  William  C.  Carey,  Federal/State 
Relations,  Wisconsin  Department  of 
Administration,  101  South  Webster  Street, 
P.O.  Box  7864,  Madison,  Wisconsin  53707. 
Telephone  (608)  266-0267 

Wyoming 

Sheryl  Jeffries,  State  Single  Point  of  Contact. 
Herschler  Building,  4lh  Floor.  East  Wing, 
Cheyenne,  Wyoming  82002,  Telephone 
(307) 777-7574 

Guam 

Mr.  Michael  J.  Reidy,  Director,  Bureau  of 
Budget  and  Management  Research,  Office 
of  the  Governor,  P.O.  Box  2950,  Agana, 
Guam  96910.  Telephone  (671)  472-2285 

Northern  Mariana  Islands 

State  Single  Point  of  Contact,  Planning  and 
Budget  Office.  Office  of  the  Governor, 
Saipan,  CM,  Northern  Mariana  Islands 
96950 

Puerto  Rico 

Norma  Burgos/Jose  H.  Caro,  Chairman/ 
Director,  Puerto  Rico  Plaiming  Board, 
Minillas  Government  Center,  P.O.  Box 
41119,  San  Juan,  Puerto  Rico  00940-9985, 
Telephone  (809)  727-4444 

Virgin  Islands 

Jose  L.  George,  Director,  Office  of 
Management  and  Budget,  #41  Norregade 
Emanicipation  Garden  Station,  Second 
Floor,  Saint  Thomas,  Virgin  Islands  00802 
Please  direct  correspondence  to:  Linda 

Clarke,  Telephone  (809)  774-0750 
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APPEI©IX     C 


U.S.  Department  of  Health  and  Human  Services 


Certification  Regarding  Drug-Free  Workplace  Requirements 
Grantees  Other  Than  Individuals 


By  tigning  end/or  submitting  this  appUcatlon  or  grant  sgniemsnt,  ths  grtntss  is  providing  tins  cwtiJication 
set  out  bsiow. 

T^certifi«unnKrequiraibyrcgiJauonsiiDplcmtiuiTigtheDnig-FrecWorltpiaccActof  19^  Si)»pan 

F  The  rrgrjlauons.  pubiishwl  in  the  May  25, 1990  Fcdcrai  Re^ttr,  require  anificalion  by  grantees  ri:at  ti»cv  will  na:..u.c 
a  drug-free  worlcplace.  Thr  certification  set  out  bcJw  is  a  maicrial  representation  of  fact  upon  which  reliance' wili  be  p  accd 
»*£n  the  Dcpanaiem  of  Health  and  Human  Services  (HHS)  dcLirmines  to  award  the  gram.  If  it  is  bter  dctcnnircd  leai 
A  «^^^^''°*y^  rendered  a  false  ceruficition,  cr  oiherwisc  violates  the  requirements  of  the  Drug- Free  Workplace 
Aa,  VfflS,  m  adcunon  to  any  other  remedies  available  to  the  Federal  Govcrnmc.-:!.  mav  taken  aaior  authorized  undci  the 
Di-ug-i^rec  Worltpiace  Act.  Fabe  certification  or  violation  of  the  certification  shaL  be  grounds  for  susDcnsioc  of  pavrr.eDls. 
suspctuioc  or  termination  of  granLs,  or  govemmenfwidr  suspension  or  debarment. 

WOTkplaccs  uader  grants,  for  grantees  other  man  bdividuals,  need  not  be  idendfied  on  the  certification.  If  krowc,  they 
znay  be  identified  la  the  grant  application.  If  the  grantee  docs  nd  identify  the  worltplaccs  at  the  time  of  applicatUM.  o,  upon 
award,  if  there  js  no  application,  the  grantee  mast  keep  the  identity  of  the  workpUcr(s)  on  fde  in  as  office  and  make  the 
mformation  available  for  Federal  irspcaion.  Failure  to  identify  all  known  workplaces  constitutes  a  violation  of  the  irraniee's 
drug-lrec  workplace  requirements. 

Workplace  ideniifications  must  induic  the  actual  address  of  buildings  (or  parts  of  buUdings)  or  oihcr  sites  wher-  work 
under  the  granf  takes  phcc.  Caicgoncal  descriptions  may  be  used  (c*.  all  vehicles  of  a  mass  trans.f  authonr,  cr  State 
Ju^way  dcpariient  while  in  operation.  State  employees  m  each  local  unemployment  office,  performers  in  conccrr  halls  or 
radio  studios.) 

ff  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  mtorm  the  autncy  of 
the  change(s).  if  it  previously  identified  the  workplaces  m  question  (see  above). 

Dcfiaiiions  of  terms  in  the  Nonprocurement  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
cocroon  ruic  apply  to  this  certification.  Grantees'  afjcniion  is  called,  in  particular,  to  the  following  definitions  from  fhes' 
rules: 

"CcntrcMed  sobsunct'  means  a  controll'-.d  substance  in  Schedules  !  through  V  of  the  Controlled  Substance  Act  (21 
use  812)  and  as  further  defined  by  regulation  (21  CFR  1308.11  through  1308.15). 

.  '^.°*''^*^*"''  """  »  finding  of  guilt  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  body  cnarged  with  the  responsibili.7 10  determine  violations  of  the  Federal  or  S^ate  criminal  drug  statutes; 

"Criminal  drug  sutute'  means  a  Federal  or  non-Federal  criminal  statute  involving  the  manufacture,  diitribuiiun, 
dispensing,  use,  or  possession  of  any  controlled  substance; 

A  ii'vf''*'**'*1f '  "'*"  '^^  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  grant,  including;  (i) 
All  direct  charge'  employees;  (ii)  all  "indirect  charge"  employees  unless  their  impaa  or  involvement  is  insignificant  10  the 
performance  of  the  grant;  and,  (iii)  temporary  personnel  and  consultants  who  arc  directly  engaged  in  the  performance  of 
work  under  the  grant  aud  who  are  on  the  grantee's  payroll.  This  definition  does  not  include  workers  not  on  the  pa-.Toll  of 
the  grantee  (e.g ,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  ir.dcpendeni  coniracinrs'not  on 
the  grantees  payroll;  or  employees  of  subrccipients  or  subcontractors  in  covered  workplaces). 

The  flrsntee  certifies  thst  it  will  or  will  continue  to  provide  s  drug-free  workplscc  by: 

(•)  Publishing  a  statement  notifying  employees  that  the  unlawful  manufacture,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's  workplace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

nl Et^^^^^^^^  *°  ongoing  drug-free  awareness  program  to  inform  employees  about: 

•I  J^^*^*^"  °^  "^"^  *^"**^  ^  ^^  workplace,  (2)  The  grantees  poUcy  of  maintaining  a  drug-free  workplace;  (3)  Any 
available  drug  counseling,  rehabUitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  mav  be  imposed 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copv  of  the 
statement  required  by  paragraph  (a),  e  e-  t. 

(d)  Notifyi.ng  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  wiiL  ' 

(1)  Abide  by  the  terms  of  the  statemcr.t;  and,  (2)  Notify  the  emplovcr  in  writing  of  his  or  her  conviction  for  a  violation 
01  a  criminal  drug  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifymg  the  agency  in  writing,  within  ten  calendar  day^  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receivmg  actual  notice  of  such  conviaion  Employers  of  convicted  employees  must  provide  notice, 
mcludmg  pwiiion  tale,  to  every-  grant  officer  or  other  designee  on  whose  grant  activity  the  convicted  employee  u-as  working. 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  include  the 
Identification  number(s)  of  each  affeaed  grant; 
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(f)  Taking  one  of  the  folowiag  actions,  wiiliin  30  calendar  days  of  receiving  notice  under  subparagraph  (d)(2).  with 
respect  to  *ny  employee  who  is  so  convicted: 

(1)  Taking  appropriate  personnel  action  against  such  an  employee,  up  to  and  including  termination,  consisteni  wiij  the 
requirements  of  the  RchabJitaiion  Act  of  1973,  as  amended;  or,  (2)  Requiring  such  employee  to  participate  satisfactorily 
ina  drug  abuse  aisislance  or  rehabilitation  program  approved  for  such  purposes  by  a  Federal.  Suie.  or  local  health,  la* 
enforcement,  or  other  appropriate  agency.  ,   ,       v        .       ,         ..        t  x.  ,  ^ 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a  drug-free  workplace  through  unplcmentation  of  paragraphs  (a), 

(b).(c).(d).(e)and(0. 

T^e  Qrtntee  may  Insert  In  tht  space  provided  below  the  »lle(i)  for  the  pertormance  of  work  done  In 
eonnectlon  wHh  the  tpeciric  grant  (uae  atuchments,  If  needed): 


Place  of  Performance  (Street  address,  City,  Count).  Sute,  ZIP  Code)_ 


Check if  there  are  workplaces  on  file  tlwi  ore  not  identified  here. 


Sections  76.630(c)  and  (d)(2)  and  76.635(a)(1)  and  (b)  provide  that  a  Federal  agency  may  designate  a  central  receipt 
point  (ot  STATE -VVTDE  AND  STATE  AGENCY-WIDE  certifications,  and  for  notification  of  criminal  drug  convjciions. 
For  the  Department  of  Health  and  Human  Services,  the  central  receipt  point  is:  Division  of  Granu  Management  and 
Oversight,  Office  ol  Management  and  Acquisition,  Department  of  Health  and  Human  Services,  Room  517-D,  200 
Independence  Avenue.  S.W..  Washington,  D.C.  20201. 


DCMOF«rai«:    Rrrtod  May  1990 
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Appendix  D 

Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibilitv 
Matters— Primary  Covered  Transactions 

I  By  signing  and  submitting  this  proposal, 
the  applicant,  defined  as  the  primarv- 
participant  in  accordance  with  45  CFR  Part 
76,  certifies  to  the  best  of  its  knowledge  and 
believe  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  Department  or 
agency; 

(b)  have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted  of  or 
h«d  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State, 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  are  not  presently  indicted  or  otherwise 
criminally  or  civilly  chained  by  a 
governmental  entity  (Federal,  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (1)  (b)  of  this 
certification;  and 

(d)  have  not  within  a  3-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal.  State,  or 
local)  terminated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the 
certification  required  above  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
Department  of  Health  and  Human  Services 
(HHS)  determination  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prospective  primary  participant  to  hjrnish  a 
certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in 
this  transaction. 

The  prospective  primary  participant  agrees 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  "Certification 
Regarding  Debarment.  Suspension, 
Ineligibility,  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transaction."  provided 
belpw  without  modification  in  all  lower  tier 


covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

Certification  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion— Lower  Tier  Covered  Transactions 
(To  Be  Supplied  to  Lower  Tire  Participants) 
By  signing  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part  76. 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  fr^m  participation  in 
this  transaction  by  any  federal  depa.tment  or 
agency. 

(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  entitled 
"certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion— Lower  Tier  Covered 
Transactions.  "Without  modification  in  all 
lower  tier  covered  transactions  and  in  ail 
solicitations  for  lower  tier  covered 
transactions. 

Appendix  E— Certification  Regarding 
Lobbying 

Certification  for  Contracts,  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress. 


or  an  employe  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  For.m-LLL,  "Disclosure  Form  to 
Report  Lobbying."  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  dot^uments  for  all  subawards  at  all 
tiers  (including  suBcontracts,  subgrants.  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify-  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  info.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  SlO.OOO  and  not  more  than  $100,000  for 
each  such  failure. 

Stare  for  Loan  Guarantee  and  Loan  Inyurnnce 

The  undersigned  states,  to  the  best  cf  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  Lnis 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  FormLLL  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352.  title  31, 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  r:ore 
than  $100,000  for  each  such  failure. 


Signature 


Title 


Organization 


Date 

BILUNQ  CODE  4184-01- 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  drtclose  lobbying  aclivitiei  purtuant  \o  31  U.S.C.  1352 
(See  Tty*rte  for  public  burden  ditclosure) 


o>4«.oo«t 


Type  of  Federal  Action: 

□   a.  contract 
b.  grant 

c  cooperative  agreement 
d. loan 

c.  loan  guarantee 
1.   loan  insurance 


Z     Slalus  of  Federal  Action: 
I      I  a.  bid/offer/application 
'—J   b.  iniliaJ  award 
c  pott-award 


4.     Name  and  Address  of  Reporting  Entity. 

D    Prime 


0    Subiwardee 

Tier ,  if  known: 


Congressional  District  if  fcnown 


(.     Federal  Department/ Agency: 


>.     Federal  Action  Number,  if  known: 


X     Report  Type: 

□  a    initial  filing 
b.  material  change 

For  Material  Change  Only: 

year  ______  quarter 


date  of  last  report 


S.     H  Reporting  Entity  in  No.  4  is  Subawardee.  Enter  Name 
•nd  Address  of  Prime: 


Congressional  District,  tf  known 


7.     Federal  Program  Name/Description: 


CFDA  Number,  ifMpplicabIt 


Award  Amount  if  known: 
i 


10.  a.  Name  wid  Address  of  Lobbying  Entity 

(il  indivjdiMl.  list  mmt,  fini  name.  Ml): 


b.  Indiviciuals  Performinc  Services  (mduding  tddrtit  if 
difle'tnt  from  No.  70aJ 
(lait  mme.  first  nam*.  Ml): 


Untctt  ConuniutieK  ihtrtui  S^-Ui-A  tf  nttturft 


11.  Amount  of  Payment  (chtck  all  that  apply): 

S  D  actua!        □  piarwed 


12.  Form  of  Payment  ichtck  all  that  apply): 

D    a.  cash 

D    b.  in-lur»d;  specify:   future  _____^_ 
value    


13.  Type  of  Payment  fcfieck  all  that  apply): 


D 

a.  retainer 

D 

b.  oi>e-time  fee 

0 

c  oommfssion 

O 

d.  contir«gent  fee 

O 

e.  deferred 

o 

14.  Rrief  Dcsciiplion  of  Services  Performed  or  to  be  Performed  and  Daic<s)  of  Service  including  oHicefit).  cmploy«c<t). 
or  MembertsI  contacted,  for  Payment  Indicated  in  Item  11: 


ftuOt  Cetttmtmaon  itt»rii%)  V4H.-K  H  tmcntarf) 


15.   Continuation  Sbcetis)  SF-LU-A  attached:         D  Yes 


O  No 


•<  KM  «■  •>«< 


>  aitx  ttoo  an  <w  mo>  uct>  <•*«* 


Signature: 


Print  Name: 
rule:  


Teiephoftc  No.: . 


Date: 


Federal  Use  <My: 


*«lhant«4  <••  Uul  a«pra«yebw< 
SU«4v4  r«*n<  -  Ui. 


[FR  Doc  94-10209  Filed  4-29-94;  8:45  am) 
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F)od  and  Drug  Administration 
|E  ocket  No.  83C-0408] 

Indian  Earth  Cosmetics;  Withdrav/al  of 
Color  Additive  Petition 

AGENCY:  Food  ar.d  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administiation  (FDA)  is  ajinouncing  the 
\f'ithdrawal,  without  prejudice  to  a 
future  fihng,  of  a  color  additive  petition 
[CAP  2C0157)  proposing  that  the  color 
ajdditive  regulations  be  amended  lo 
provide  for  the  safe  use  of  hematite  as 
a! color  additive  in  cosmetics  generally, 
including  those  for  use  in  the  area  of  the 
eye. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aydin  Orstan,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-217).  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204.  202-254-9515. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
pjublished  in  the  Federal  Register  of 
Jtjmuary  26.  1984  (49  FR  3272).  FDA 
afmounced  that  a  color  additive  petition 
(Cap  2C0157)  had  been  filed  by  R.F.A. 
Cbrp.,  c/o  1120  G  St.  N\V.,  Washington. 
DC  20005.  The  petition  proposed  that 
piirt  73  Listing  of  Color  Additives 
Exempt  From  Certification  (21  CFR  part 
73)  be  amended  to  provide  for  the  safe 
ufte  of  hematite  as  a  color  additive  in 
cA^metics  generally,  including  those  for 
u^  in  the  area  of  the  eye.  FDA  has  been 
notified  that  R.F.A.  Corp.  has  gone  out 
of  business  and  that  Indian  Earth 
Cosmetics.  2967  Randolph  Ave.,  Costa 
Mesa.  CA  92626,  owns  the  petition. 
Indian  Earth  Cosmetics  has  now 
withdrawn  the  petition  without 
pifojudice  to  a  futin^  filing  (21  CFR 
7U). 

Dated:  April  19. 1994. 
Fned  R.  Shank, 

Director.  Center  for  Food  Safety  and  Applied 
Mtitrition. 

[FR  Doc.  94-10325  Filed  4-29-94;  8:45  am) 

BIUUNG  CODE  4ie(>-01-F 


[Docket  No.  94N-0151] 

Drug  Export;  Antit>ody  to  Hepatitis  B 
Surface  Antigen  HBsAg  EIA-2.0  and 
HBsAg  Confirmatory  Assay-2.0 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Genetic  Systems  Corp.,  a  Subsidiary 


of  Sanofi  Diagnostics  Pasteur,  Inc..  has 
filed  an  application  requesting  spproval 
for  the  export  of  the  h'.iman  biological 
product  Antibody  to  Hepatitis  B  Surface 
Antigen  KBsAg  EIA-2.0  and  HSsAg 
Ccnfijmatory  Assay-2.0  to  Ausu-alia. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HF,'^- 
305).  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville.  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  biological  products  under  the 
Drag  Export  Amendments  act  of  1086 
should  also  be  directed  to  the  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  W.  Blumenschein,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-660).  Food  and  Drug 
Administration.  1401  Rockville  Pike. 
Rockville.  MD  20852-1448.  301-594- 
1070. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  human  biological  products 
that  are  not  currently  approved  in  the 
United  States.  Section  802(b)(3)(B)  of 
the  act  sets  forth  the  requirements  that 
must  be  met  in  an  application  for 
approval.  Section  802(b)(3)(C)  of  the  act 
requires  that  the  agency  review  the 
appUcation  within  30  days  of  its  filing 
to  determine  whether  the  requirements 
of  section  802(b)(3)(B)  have  been 
satisfied.  Section  802(b)(3)(A)  of  the  act 
requires  that  the  agency  publish  a  notice 
in  the  Federal  Register  within  10  days 
of  the  filing  of  an  application  for  export 
to  facilitate  public  participation  in  its 
review  of  the  application.  To  meet  this 
requirement,  the  agency  is  providing 
notice  that  Genetic  Systems  Corp.,  a 
Subsidiary  of  Sanofi  Diagnostics 
Pasteur,  Inc.,  6565  185th  Ave.  NE.. 
Redmond.  WA  98052-5039,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  biological  product 
Antibody  to  Hepatitis  B  Surface  Antigen 
HBsAg  EIA-2.0  and  HBsAg 
Confirmatory  Assay-2.0  to  Australia. 
The  Genetic  Systems  Corp.'s  Enzyme 
Immunoassay  for  the  detection  of 
Hepatitis  B  Surface  Antigen  (HBsAg)  in 
human  serum  and  plasma.  The  Genetic 
Systems  HBsAg  Confirmatory  Assay-2.0 
is  Genetic  Systems  Corp.'s  assay  for  the 
confirmation  of  HBsAg  reactive 
specimens  detected  in  the  Genetic 
Systems  HBsAg  EIA-2.0.  The 
application  was  received  and  filed  in 
the  Center  for  Biologies  Evaluation  and 
Research  on  February  23,  1994,  which 


shall  be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  info.nnation  on  the  applicgtion 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  May  12, 
1994.  and  to  provide  an  additional  ropy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitati3 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetic  act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Biologies 
Evaluation  and  Research  (21  CFR  5  44). 

Dated:  April  3.  1994. 
P.  Michael  Dubinsky. 

Acting  Director.  Office  of  Compliance,  Center 
for  Biologies  Evaluation  and  Research 
IFR  Doc.  94-10459  Filed  4-29-94;  8:45  a.-nj 
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[Docket  No.  94F-01 25] 

Fcodco  Corp.;  Filing  of  Food  Additve 
Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Foodco  Corp.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  a  source  of  high  intensity 
pulsed  hghf  to  control  microorganisms 
on  the  surface  of  food. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  June  1,  1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Hansen.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206).  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  202C4, 
202-254-9523. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
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(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  4M4417)  has  been  filed  by 
Foodco  Corp.,  8888  Balboa  Ave..  San 
Diego.  CA  92123.  The  petition  proposes 
that  the  food  additive  regulations  in  part 
179  Irradiation  in  the  Production, 
Processing  and  Handling  of  Food  (21 
CFR  part  179)  be  amended  to  provide 
for  the  safe  use  of  a  source  of  high 
intensity  pulsed  light  to  control 
microorganisms  on  the  surface  of  food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)).  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment,  hiterested 
persons  may.  on  or  before  June  1. 1994, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  ofBce 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to.  or  comments  on.  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If.  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  April  19. 1994. 
Fred  R.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 

Nutrition. 

[FR  Doc.  94-10326  Filed  4-29-94;  8:45  am] 

BILUNG  COOC  4 160-01 -f 


Health  Care  Financing  Administration 

[MB-088-N] 

RIN:  0938-AG 

Medicaid  Program;  Limitations  on 
Aggregate  Payments  to 
Disproportionate  Share  Hospitals: 
Federal  Fiscal  Year  1994 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  aimounces  the 
final  Federal  fiscal  year  (FFY)  1994 
national  target  and  individual  State 
allotments  for  Medicaid  payment 
adjustments  made  to  hospitals  that  serve 
a  disproportionate  number  of  Medicaid 
recipients  and  low-income  patients  with 
special  needs.  We  are  publishing  this 
notice  in  accordance  with  the 
provisions  of  section  1923(f)(1)(C)  of  the 
Social  Security  Act  (the  Act)  and 
implementing  regulations  at  42  CFR 
447.297  through  447.299. 
EFFECTIVE  DATE:  The  final  DSH  payment 
adjustment  expenditure  limits  included 
in  this  notice  apply  to  Medicaid  DSH 
payment  adjustments  that  are  applicable 
to  FFY  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Strauss,  (410)  966-2019 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1923(f)  of  the  Social  Security 
Act  and  implementing  Medicaid 
regulations  at  42  CFR  447.297  through 
447.299  require  us  to  estimate  and 
publish  in  the  Federal  Register  the 
national  target  and  each  State's 
allotment  for  disproportionate  hospital 
share  (DSH)  payments  for  each  Federal 
fiscal  year  (FFY).  DSH  payments  are 
payment  adjustments  made  to 
Medicaid-participaUng  hospitals  that 
serve  a  large  number  of  Medicaid 
recipients  and  other  low-income 
individuals  with  special  needs.  Our 
regulations  provide  for  publication  of 
preUminary  amounts  by  October  1  of 
each  FFY  and  final  amounts  by  April  1 
of  each  FFY. 

The  implementing  regulations 
provide  that  the  national  aggregate  DSH 
limit  for  a  FFY  specified  in  the  Act  is 
a  target  rather  than  an  absolute  cap 
when  determining  the  amount  that  can 
be  allocated  for  DSH  payments.  The 
national  DSH  target  is  12  percent  of  the 
total  amount  of  medical  assistance 
expenditures  (excluding  total 
administrative  costs)  that  are  projected 
to  be  made  under  approved  Medicaid 
State  plans  during  the  FFY. 

(Note:  Whenever  the  phrases  "total  medical 
assistance  expenditures"  or  "total 


administrative  costs"  are  used  in  this  notice, 
they  mean  both  the  State  and  Federal  share 
of  expenditures  or  costs.) 

In  addition  to  the  national  DSH  target, 
there  is  a  specific  State  DSH  limit  for 
each  State  for  each  FFY.  The  State  DSH 
limit  is  a  specified  amount  of  DSH 
payment  adjustments  applicable  to  a 
FFY  above  which  Federal  financial 
participation  will  not  be  available.  This 
is  called  the  "State  DSH  allotment". 

Each  State's  DSH  allotment  for  FFY 
1994  is  calculated  by  first  determining 
whether  the  State  is  a  "high-DSH  State," 
or  a  "low-DSH  State."  This  is 
determined  by  using  the  State's  "base 
allotment."  A  State's  base  allotment  is 
the  greater  of:  (1)  the  total  amount  of  the 
State's  actual  and  projected  DSH 
payment  adjustments  made  under  the 
State's  approved  State  plan  applicable 
to  FFY  1992.  as  adjusted  by  HCFA;  or 
(2)  $1,000,000. 

A  State  whose  base  allotment  exceeds 
12  percent  of  the  State's  total  medical 
assistance  expenditures  (excluding 
administrative  costs)  projected  to  be 
made  in  FFY  1994  is  referred  to  as  a 
"high-DSH  State."  The  FFY  1994  State 
DSH  allotment  for  a  high-DSH  State  is 
limited  to  the  State's  base  allotment. 

A  State  whose  base  allotment  is  equal 
to  or  less  than  12  percent  of  the  State's 
total  medical  assistance  expenditures 
(excluding  administrative  costs) 
projected  to  be  made  in  FFY  1994  is 
referred  to  as  a  "low-DSH  State."  The 
FFY  1994  State  DSH  allotment  for  a 
low-DSH  State  is  equal  to  the  State's 
DSH  allotment  for  FFY  1993  increased 
by  growth  amounts  and  supplemental 
amounts,  if  any.  However,  the  FFY  1994 
DSH  allotment  for  a  low-DSH  State 
cannot  exceed  12  percent  of  the  State's 
total  medical  assistance  expenditures 
for  FFY  1994  (excluding  administrative 
costs). 

The  growth  amount  for  FFY  1994  is 
equal  to  the  projected  percentage 
increase  (the  growth  factor)  in  a  low- 
DSH  State's  total  Medicaid  program 
expenditures  between  FFY  1993  and 
FFY  1994  muUiplied  by  the  State's  final 
DSH  allotment  for  1993.  Because  the 
national  DSH  limit  is  considered  a 
target,  low-DSH  States  whose  programs 
grow  from  one  year  to  the  next  can 
receive  growth  that  would  not  be 
permitted  if  the  national  limit  was 
viewed  as  an  absolute  cap. 

There  is  no  growth  factor  and  no 
growth  amount  for  any  low-DSH  State 
whose  Medicaid  program  does  not  grow 
(that  is,  stayed  the  same  or  declined) 
between  fiscal  years  FFY  1993  and  FFY 
1994.  This  is  the  case  for  Oklahoma, 
Rhode  Island,  and  West  Virginia. 
Furthermore,  because  a  low-DSH  State's 
FFY  1994  DSH  allotment  caimot  exceed 
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12  percent  of  the  State's  total  medical 
assistance  expenditures,  it  is  possible 
f  i  its  FFY  1994  DSH  allotment  to  be 
loWerthan  its  FFY  1993  DSH  allotment, 
lais  situation  occurs  wheii  the  State 
experiencos  a  decrease  in  its  program 
e>cpenditures  between  years  and  its 
pcior  FFY  DSH  allotment  is  greater  than 
l\i  percent  of  the  total  projected  medical 
afe^istance  expenditures  for  the  current 
'.  This  is  the  case  for  Rhode  Island. 
18  DSH  allotments  for  Oklahoma  and 
kest  Virginia  remained  unchanged  from 
^Y  1993  since  each  Stafa's  prior  year 
>H  allotment  is  less  than  12  percent  of 
ij  projected  I-TY  1994  medical 
sistonce  expenditures. 

lere  is  no  supplemental  amount 
iailable  for  redistribution  for  FFY 
icp4.  The  supplemental  amour.t.  if  any. 
ia^ual  to  a  low-DSH  State's 
proportional  share  of  a  pool  of  funds 
(tpe  redistribution  pool).  The 
rdjistribution  pool  is  equal  to  the 
national  12-percent  DSH  target  reduced 
hjf  the  total  of  the  base  allotments  for 
high-DSH  States,  the  total  of  the  State 
D8H  allotments  for  the  previous  FFY  for 
loKv-DSH  States,  and  the  total  of  the 
l()}w-DSH  State  growth  amounts.  Since 
thia  sum  of  these  amounts  is  above  the 
projected  FFY  1994  national  12  percent 
DSH  target,  there  is  no  redistribution 
pctol  and,  therefore,  no  supplemental 
arnounts  for  FFY  1994. 

iAs  prescribed  in  the  law  and 
rrgulations.  no  State's  DSH  allotment 
w|ll  be  below  a  minimum  of  $1  million. 
A^an  exception  to  the  above 
requirements,  section  1923(f)(l){A)(:)(II) 
of.tho  Act  and  regulations  at  42  CFR 
447.296(b)(5).  allow  a  State  to  increase 
its  aggregate  DSH  payments  for  a  FFY  to 
meet  the  minimum  payment 
adjustments  required  by  Medicare 
methodology  described  in  section 
1023(c.)(l)  of  the  Act.  Nebraska  meets 
this  exception  criteria.  We  are, 
therefore,  revising  Nebraska's  final  FFY 
1993  and  1994  State  DSH  allotments. 
IVe  are  publishing  in  this  notice  the 
final  FFY  1994  naUonal  DSH  target  and 
State  DSH  allotments  based  on  the  best 
available  data  we  have  received,  as  of 
March  18. 1994,  ftx)m  the  States  as 
adjusted  by  HCFA.  These  data  are  taken 
frcin  each  State's  actual  Medicaid 
expenditures  reported  on  the  quarterly 
Form  HCFA-64  submissions  for  FFY 

1993  and  the  projected  Medicaid 
expenditures  reported  on  the  February 

1994  Form  HCFA-37  for  FFY  1994  and 
are  adjusted  as  necessary.  The  final  FFY 
1994  State  DSH  allotments  published  in 
this  notice  supersede  the  preliminary 
FFY  1994  DSH  allotments  that  were 
published  in  the  Federal  Register  on 
February  1,  1994  (59  FR  4717). 


II.  Calculations  of  the  Final  FFY  1994 
DSH  Limits 

The  total  of  the  final  State  DSH 
allotments  for  FFY  1994  is  equal  to  the 
sum  of  the  base  allotments  for  all  high- 
DSH  States,  the  FFY  1993  State  DSH 
allotments  for  all  low-DSH  States,  and 
the  growth  amounts  for  all  low-DSH 
States.  A  State-by-State  breakdown  is 
presented  in  section  HI  of  this  notice. 
There  are  34  low-DSH  States  and  16 
high-DSH  States  for  FFY  1994.  This 
change  from  the  preliminary  notice 
which  listed  35  low-DSH  States  and  15 
high-DSH  States  for  FFY  1994  is  due  to 
the  reclassification  of  Tennessee  as  a 
high-DSH  State. 

Using  the  most  recent  data  fi-om  the 
February  1994  budget  projections  (Form 
HCFA-37).  we  estimate  the  FFY  1994 
national  total  medical  assistance 
expenditures  for  the  States  to  be 
$144,326,703,000.  Thus,  tiie  overall 
final  national  FTY  1994  DSH 
expenditure  target  is  appro.ximately 
$17.3  billion  (12  percent  of  $144.3 
billion).  This  is  a  decrease  of 
approxiinately  $0.2  bilfion  from  the 
$17.5  billion  preliminary  target  (12 
percent  of  $145.8  biUion)  in  the 
preliminary  notice. 

The  high-DSH  States'  base  allotments 
and  the  final  low-DSH  States'  DSH 
allotments  for  1993  total  approximately 
S18.0  billion.  This  amount,  which  does 
not  include  growth  or  any  State 
supplemental  amounts'for  FFY  1994.  is 
approximately  $0.7  billion  over  the  final 
FFY  1994  national  DSH  target  amount. 

In  addition,  in  the  final  FFY  1994 
State  DSH  allotments  we  provide  a  total 
of  $511,372,000  ($287,455,000  Federal 
share)  in  growth  amounts  for  the  34 
low-DSH  States.  To  compute  the  growth 
factor  percentage,  we  first  ascertained 
each  low-DSH  State's  total  FFY  1993 
medical  assistance  and  administrative 
expenditures  as  reported  on  the  State's 
quarterly  e.xpcnditure  reports  (Form 
HCFA-64)  for  FFY  1993.  Next,  we 
compared  the  FFY  1993  reported 
ex-penditures  to  each  low-DSH  State's 
total  estimated  unadjusted  FFY  1994 
medical  assistance  and  administrative 
expenditures  as  reported  to  HCFA  on 
the  State's  February  1994  Form  HCFA- 
37  submission. 

The  grovrth  factor  percentage  was 
multiplied  by  the  low-DSH  State  s  final 
FFY  1993  DSH  allotment  amount  to 
establish  the  State's  final  growth 
amount  for  FFY  1994. 

Since  the  sum  of  the  total  of  the  base 
allotments  for  high-DSH  States  and  the 
total  of  the  State  DSH  allotments  for 
FFY  1993  for  low-DSH  States 
($17,981,455,000)  is  greater  than  the 
final  FFY  1994  national  target 


($17,319,204,000),  there  is  no  final  FFY 
1994  redistribution  pool. 

The  low-DSH  State's  grourth  amount 
was  then  added  to  the  low-DSH  State's 
final  FFY  1993  DSH  allotment  amount 
to  establish  the  final  total  low-DSH  State 
DSH  allotment  for  FFY  1994.  Six  States 
received  p?.rtial  growth  amounts 
because  each  State's  growth  amount, 
when  added  to  its  final  FFY  1993  D.SH 
allotment  amount,  exceeded  12  percent 
of  its  FFY  1994  estimated  medical 
assistance  expenditures. 

As  explained  above.  Rhode  Island's 
final  1994  DSH  allotment  is  lower  than 
its  final  FFY  1993  DSH  allotment. 
As  explained  above,  we  revised 
Nebraska's  final  FFY  1993  State  DSH  ' 
allotment  to  $8,000,000  and  its  final 
FFY  1994  State  DSH  allotment  to 
$11,000,000. 

In  summar>',  the  total  of  all  final  State 
DSH  allotments  for  FFY  1S94  is 
$18,490,099,000  ($10,614,651,000 
Federal  share).  This  total  is  composed  of 
tlie  prior  FFY's  DSH  allotments 
($17,981,455,000)  plus  the  growth 
amounts  for  all  low-DSH  States 
($511,372,000)  minus  the  reduction  in 
Rhode  Island's  FFY  1993  DSH  allotment 
(S2.728.000  decrease).  The  total  of  all 
final  FFY  1994  State  DSH  allnlments  is 
12.81  percent  of  the  total  medical 
assistance  expenditures  (excluding 
administrative  costs)  projected  to  be 
made  by  these  States  in  FFY  1994.  The 
$18,490,099,000  total  of  all  final  DSH 
allotments  for  FFY  19&4  is 
$1,170,895,000  over  the  FFY  1994  final 
national  target  amount  of 
$17,319,204,000. 

Each  State  should  monitor  and  make 
any  necessary  adjustments  to  its  DSH 
spending  during  FFY  1994  to  ensure 
that  its  actual  FFY  1994  DSH  payment 
adjustment  expenditures  do  not  exceed 
its  final  State  DSH  allotment  for  FFY 
1994  published  in  this  notice.  As  the 
ongoing  reconciliation  between  actual 
FFY  1994  DSH  payment  adjustment 
expenditures  and  the  final  FFY  1994 
DSH  allotments  takes  place,  each  State 
should  amend  its  plans  as  may  be 
necessary  to  make  any  adjustments  to  its 
FFY  1994  DSH  payment  adjustment 
expenditure  patterns  so  that  the  State 
will  not  exceed  its  final  FFY  1994  DSH 
allotment. 

The  FFY  1994  reconciUation  of  DSH 
allotments  to  actual  expenditures  will 
take  place  on  an  ongoing  basis  as  States 
file  expenditure  reports  with  HCFA  for 
DSH  payment  adjustment  expenditures 
applicable  to  FFY  1994.  Additional  DSH 
payment  adjustment  expenditures  made 
in  succeeding  FFYs  that  are  applicable 
to  FFY  1994  will  continue  to  be 
reconciled  back  to  each  State's  final  FFY 
1994  DSH  allotment  as  additional 
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expenditure  reports  are  submitted  to 
ensure  that  the  final  FFY  1994  DSH 
allotment  is  not  exceeded.  Any  DSH 
payment  adjustment  expenditures  in 
excess  of  the  final  DSH  allotment  will 
be  disallowed. 

Any  DSH  expenditures  that  are 
disallowed  will  be  subject  to  the  normal 
Medicaid  disallowance  procedures. 

m.  Final  FFY  1994  DSH  Allotments 
Under  Public  Uw  102-234 

Key  to  Chart: 

Column  Description 

Column  A       =    Name  of  State. 


Column  Description  Column 

Column  B  =  Final  FFY  1993  DSH  Al-  Column  D 
lotments  For  All  States. 
For  a  high-DSH  State, 
this  is  the  State's  base 
allotment  which  is  the 
greater  of  the  State's 
FFY  1992  allowable 
DSH  payment  adjust- 
ment expenditures  ap- 
plicable to  FFY  1992,  or 
$1,000,000.  For  a  low- 
DSH  State,  this  is  equal 
to  the  final  DSH  allot- 
ment for  FFY  1993  Column  E 
which  was  published  in 
the  Federal  Register  on 
August  13,  1993. 

Column  C  =  Growth  Amounts  For 
Low-DSH  States.  This  is 
an  increase  in  a  low- 
DSH  State's  final  FFY 
1993  DSH  allotment  to 
the  extent  that  the 
State's  Medicaid  pro- 
gram grew  between  FFY 
1993  and  FFY  1994. 

Final  Federal  Fiscal  Year  1994  Disproportionate  Share  Hospital  Allotments  Under  Public  Law  102-234 

(Amounts  Are  State  and  Federal  Shares— Dollars  Are  In  Thousands  (000)] 


Description 

Final  FFY  1994  State  DSH 
Allotments.  For  high 
DSH  States  this  is  equal 
to  the  base  allotment 
from  column  B.  For 
low-DSH  States,  this  is 
equal  to  the  final  State 
DSH  allotments  for  FFY 
1993  from  column  B 
plus  the  growth 
amounts  from  column  C 
and  the  supplemental 
amounts,  if  any. 

High  or  Low  DSH  State 
Designation.  "High"  in- 
dicates the  State  is  a 
high-DSH  State  and  a 
"Low"  indicates  the 
State  is  a  low-DSH 
State. 


State 


AL 

AK 

AR  

CA  

CO  

CT 

DE  

DC  

FL  

GA 

HI  ^.... 

•D V 

IL  V 

IN  

lA  

KS 

KY 

LA  

ME  

MD 

MA  

Ml  

MN  

MS  

MO 

MT  

NE2  

NV  

NH  

NJ  

NM  

NY  

NO  

ND  

OH  

OK  

OR  


Final  FFY 
93  DSH  al- 
lotments for 

all  states 


B 


5417,458 

17,830 

2.806 

2,191,451 

302,014 

408,933 

5,194 

38.000 

239,693 

343,078 

45.844 

1,659 

381 .534 

320.475 

5,027 

188,935 

264.289 

1,217,636 

165.317 

119,381 

489,547 

559.732 

48.579 

152,342 

731 .894 

1.154 

8.000 

73,560 

392,006 

1,094,113 

13.512 

2.784.477 

345,545 

1,086 

509.924 

23,568 

20,279 


Growth 

amounts  for  low 

DSH  states ' 


Not 


Not 
Not 
Not 


Not 
Not 
Not 
Not 


Not 


Not 
Not 
Not 


Not 


applicable 

$1,759 

232 

applicable 

applicable 

applicable 

730 

3,039 

46.785 

39.266 

18.233 

327 

13.459 

16,324 

470 

applicable 

applicable 

applicable 

applicable 

10.162 

77.580 

57.968 

6.815 

6,122 

applicable 

145 

3.000 

applicable 

applicable 

applicable 

2.245 

47.387 

43.721 

69 

57,001 

applicable 

4.778 


Final  FFY 
94  state 
DSH  allot- 
ments 


$417,458 

19,589 

3.039 

2.191.451 

302.014 

408,933 

5,924 

41 ,039 

286,478 

382.344 

64.078 

1.985 

394,993 

336.799 

5.497 

188.935 

264.289 

1.217.636 

165,317 

129,543 

567.128 

817.700 

55.394 

158.464 

731 .894 

1.300 

11,000 

73,560 

392,006 

1.094.113 

15,757 

2.831,864 

389,266 

1,155 

566.925 

23.568 

25.058 


High  or  low 
DSH  state 
designation 


High 

Low 

Low 

High 

High 

High 

Low 

Low 

Low 

Low 

Low 

Low 

Low 

Low 

Low 

High 

High 

High 

High 

Low 

Low 

Low 

Low 

Low 

High 

Low 

Low 

High 

High 

High 

Low 

Low 

Low 

Low 

Low 

Low 

Low 
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FINAL  FEDERAL  FISCAL  YEAR  1994  DISPROPORTIONATE  SHARE  HOSPITAL  ALLOTMENTS  UNDER  PUBLIC  UW  102-234- 

I  Continued 

I [Amounts  Are  State  and  Federal  Shares-DoKars  Are  in  ThousarxJs  (000)] 


State 


Final  FFY 
93  DSH  al- 
lotments for 

aH  states 


B 


Growth 

amounts  for  low 

DSH  states ' 


Total 


Notes: 


967,407 

97.160 

•   439,759 

1.163 

430.611 

1,513.029 

5.003 

24,403 

174.251 

270.374 

121,883 

9.325 

1.216 


Not  applicable 
Not  applicable 
Not  applicaote 

140 

Not  app-icabte 

Not  applicable 

511 

2.259 

11,496 

37.618 

Not  applicable 

1.556 

173 


17,981,455 


511,372 


Final  FFY 

94  state 

DSH  atlot- 

ments 


967,407 

94,432 

439.759 

1,302 

430,611 

1^13.029 

5.514 

26,662 

185.746 

307.993 

121,883 

10,881 

1.389 


18,490,099 


Htah  Of  low 
DSH  state 
designation 


High 

Low 

High 

Low 

High 

High 

Low 

Low 

Low 

Low 

Low 

Low 

Low 


'There  were  3  low  DSH  states  which  had  negative  growth  and  6  low  DSH  states  which  oof  nartiai  nrnwth' 
2  Altotment  based  upon  minimum  payment  adiusfmenf  amonnf  ^  P^^'^'  ^'^"^ 


3  Prior  year-s  allotment  exceeded  12  percent  of  FFY  94  map  so  allotment  was  reduced  to  12  percent  of  FFY  94  map. 


up  to  12%  of  FFY  94  rrap. 


I V.  Impact  Statement 

We  generally  prepare  a  flexibility 
analysis  that  is  consistent  vdth  the 
F(egulatory  Flexibility'  Act  (RFA)  (5 
U.S.C.  601  through  612),  unless  the 
Administrator  certifies  that  a  notice 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  a  RFA.  States 
and  individuals  are  not  considered 
small  entities.  However,  providers  are 
considered  small  entities.  Additionally, 
section  1102fb)  of  the  Act  requires  the 
Sbcretary  to  prepare  an  impact  analysis 
i^a  notice  may  have  a  significant  inipact 
oh  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  Such 
ai  analysis  must  conform  to  the 
provisions  of  section  604  of  the  RFA. 
For  purposes  of  section  1102(b)  of  the 
Act,  we  define  a  small  rural  hospital  as 
a  hospital  that  is  located  outside  of  a 
Metropolitan  Statistical  Area  and  has 
fejwer  than  50  beds. 

This  notice  does  not  contain  rules; 
raither,  it  reflects  the  DSH  allotments  for 
each  State  as  determined  in  accordance 
with  §§447.297  through  447.299. 

jWe  have  discussed  me  method  of 
calculating  the  final  FFY  1994  national 
aggregate  DSH  target  and  the  final  FFY 
1994  individual  State  DSH  allotments  in 
the  previous  sections  of  this  preamble. 
These  calculations  should  have  a 
positive  impact  on  payments  to  DSHs. 
Allotments  vrill  not  be  reduced  for  high- 
DSH  States  since  we  are  now 
interpreting  the  12-percent  limit  as  a 
target.  Low-DSH  States  will  get  their 


base  allotments  plus  their  growth 
amounts. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Ma.iagement 
and  Budget. 

(Catalog  of  Federal  Assistance  Program  No. 
93.778,  .Medical  Assistance  Program) 

Dated:  .March  30,  1994. 
Bruce  C.  Vladeck, 

Administrator.  Health  Care  Financing 
Administration. 

Dated:  April  12,  1994. 
Donna  E.  Shalala, 
Secretary. 
[FR  Doc.  94-10417  Filed  4-26-94;  1:21  ptnl 

BILUNG  CODE  4120-01-P 


The  purpose  of  this  closure  is  to 
protect  the  area's  cultural  resource 
values.  The  only  exception  would  be  for 
special  authorized  administrative  use 
and  emergency  needs.  The  authority  for 
this  closure  is  43  CFR  8341  2. 

This  closure  will  remain  in  effect 
until  an  ORV  designation  plan  is 
completed  for  this  area. 
Scott  R.  Florence, 
Manager.  Lakeview  Resource  Area. 
IFR  Dec  94-10401  Filed  4-29-94;  8:45  am) 

BILLING  COOC  4310-33-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  IManage.-nent 
[OR-0l5-e4-»210-04;  G4-152) 

Emergency  Closure  of  Put>»lc  Lands; 
Oregon 

AGENCY:  Bureau  of  Land  Management, 
Interior,  Lakeview  District. 
ACTION:  Notice  is  hereby  given  that 
effective  immediately  adl  pubUc  lands  as 
legally  described  below  are  closed  to  all 
vehicle  access  and  traveL 


[MT-930-4320-01) 

Notice  of  Availability  of  Environmental 
Assessment,  Decision  Record,  and 
Rnding  of  No  Significant  Impact  for 
Predator  Management  in  the  Butte 
District;  MT 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 


In  Lake  County.  Oregon 

T.  40  S.,  R.  18  E..  W  M..  Oregon 
Section  24:  Wv,SVVv,. 


SUMMARY:  An  Environmental 
Assessment  (LA),  Decision  Record  (DR), 
and  Finding  of  No  Significant  Impact 
(FONSI)  have  been  reissued  for  predator 
management  in  the  Butte  District.  The 
analysis  and  decisions  were  vacated 
from  IBLA  for  further  clarification  and 
revision.  An  EA.  DR,  and  FONSI  have 
been  reissued  (April  1994). 
FOB  FURTHER  INFORMATION  CONTACT: 
Sandy  Brooks,  Project  Lead.  Montana 
State  Office,  P.O.  Box  36800.  Billings, 
Montana  59107.  406-255-2929. 
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SUPPLEMENTARY  INFORMATION:  The  EA 
for  Predator  Management  in  Montana 
addresses  four  alternatives  which  affect 
predator  management  to  varying 
degrees: 

Alternative  I— Integrated  Pest 
Management  (APHIS-ADC.  DOL,  and 
BLM  Proposed  Action):  This  alternative 
emphasizes  an  Integrated  Pest 
Management  (IPM)  approach  to  reduce 
animal  damage.  The  IPM  approach 
incorporates  a  variety  of  practical, 
lethal,  and  nonlethal  methods  for 
prevention  and  control  to  minimize 
animal  damage  to  livestock  or  human 
health.  The  use  of  M-44s  would  be 
permitted  after  authorization  is  obtained 
for  specific  areas.  Preventive  control 
would  be  allowed  in  areas  where 
historical  livestock  losses  have  been 
documented. 

Alternative  II— No  M-44s:  This 
alternative  would  be  similar  to 
Alternative  I,  except  the  use  of  M-44s 
would  not  be  authorized.  All  other 
approved  methods  for  control  would  be 
permitted.  Preventive  control  would  be 
allowed  in  areas  where  historical 
livestock  losses  have  been  documented. 

Alternative  Illj— No  Action 
(Emergency  Control  Only):  Preventive 
control  measures  would  not  be 
authorized,  and  corrective  control 
would  be  applied  only  where  APHIS- 
ADC  have  confirmed  recent  loss  of 
livestock  to  predation.  Emergency 
predator  management  would  be 
requested  by  a  producer  when  losses  are 
occurring.  The  BLM  would  review  and 
approve  or  disapprove  these  requests  on 
a  case-by-case  biasis.  The  requests  would 
be  handled  using  the  emergency  control 
procedures. 

Alternative  IV— No  APHIS-ADC  or 
DOL  Predator  Management  on  BLM 
Lands:  Under  this  alternative.  APHIS- 
ADC  or  DOL  predator  management 
activities  would  not  be  authorized  on 
BLM  land  in  Montana.  However,  private 
landowners  could  continue  to  conduct 
predator  management  on  BLM  lands 
and  could  continue  to  enter  into 
agreements  with  APHIS-ADC  to  carry 
out  predator  management  on  private, 
state,  and  other  non-BLM  lands. 

The  Predator  Management  EA  for 
Montana  was  available  for  public  review 
from  September  15  to  October  15. 1993. 
An  EA.  DR.  and  FONSI  were  issued  in 
November  1993.  Since  that  time,  the 
BLM  decided  to  vacate  the  EA  and 
decisions  from  IBLA  to  clarify  and 
revise  the  analysis.  The  revised  EA,  DR, 
and  FONSI  (April  1994)  have  been 
reissued  and  are  available  upon  request. 

Based  upon  careful  consiaeration  of 
the  analysis  of  alternatives  within  the 
Predator  Management  EA,  including 
consideration  of  applicable  laws, 


regulations,  public  and  agency 
comments,  I  have  decided  to  implement 
Alternative  I — Integrated  Pest 
Management  (APHIS-ADC,  DOL,  and 
BLM  Proposed  Action).  Management 
actions  will  be  directed  towards 
localized  populations  and/or  individual 
offending  predators.  Requests  for 
control  will  come  directly  to  APHIS- 
ADC  from  permittees.  In  response  to 
public  concern  regarding  the  use  of 
lethal  methods,  the  following  mitigating 
measure  has  been  adopted  as  part  of  my 
decision:  Livestock  producers  will  be 
provided  information  on  nonlethal 
methods.  When  services  are  requested 
by  permittees,  APHIS-ADC  will  provide 
a  factsheet  to  the  livestock  producer  on 
nonlethal  methods.  In  addition, 
information  on  nonlethal  methods  will 
also  be  mailed  out  in  the  annual  grazing 
applications  by  BLM.  This  will  ensure 
that  permittees  who  request  control  are 
aware  of  the  variety  of  nonlethal 
methods  available  to  them;  such  as 
livestock  producer  practices,  guard 
dogs,  scare  devices,  etc. 

Implementation  of  Alternative  I  will 
require  strict  adherence  to  the 
reasonable  and  prudent  measures 
provided  by  the  U.S.  Fish  and  Wildlife 
Service  (USFWS)  and  the  mitigation  and 
stipulations  provided  in  the  EA  for  the 
protection  of  threatened  and  endangered 
and  candidate  species.  The  USFWS  has 
concurred  with  the  BLM  finding  that  the 
proposed  predator  management  strategy 
is  not  likely  to  adversely  affect 
threatened  and  endangered  species. 
Predator  management  will  be  prohibited 
in  the  Bear  Trap  Wilderness  Area  to 
reduce  conflicts  with  recreation. 
Selective  aerial  predator  control  will  be 
the  only  means  that  predatory  animals, 
other  than  wolves,  be  removed  from  the 
BLM  land  between  the  town  of  Lima 
and  Bloody  Dick  Creek  due  to  possible 
wolf  sightings  in  that  area.  The  National 
Guard  Training  Area,  located  west  of 
Townsend,  will  also  be  closed  to 
predator  management  activities. 
However,  APHIS-ADC  will  be  allowed 
to  conduct  predator  management  after 
permission  is  granted  from  the  National 
Guard  and  the  BLM  is  notified  when 
control  work  will  be  conducted.  All 
areas  where  human  health  or  safety  are 
a  particular  concern,  as  identified  on 
Map  No.  1  in  the  EA.  will  be  closed  to 
predator  management.  These  areas  also 
include  appropriate  buffer  zones. 
Designated  bird-hunting  areas  will  have 
timing  restrictions  placed  on  predator 
management  activities. 

It  is  my  conclusion  that  the  proposed 
action  will  not  result  in  significant 
environmental  impacts,  and  that  no 
species  will  be  substantially  or 
permanently  reduced  in  numbers  as  a 


result  of  my  decision.  In  addition,  the 
predator  population  is  not  substantially 
impacted.  Statewide.  7,847  coyotes  were 
taken  by  APHIS-AIX:  and  DOL  on  lands 
of  all  ownership,  or  1.5  to  13.7  percent 
of  the  population  statewide  (based  on 
the  scientific  model)  or  2.6  percent 
(based  on  the  coyote  density  indices 
sampling).  In  the  Butte  District, 
approximately  31  coyotes  were  taken  on 
BIJvl  lands,  and  no  red  fox  were  taken 
on  BLM  lands  in  the  district  by  APHIS- 
ADC.  Based  on  the  analysis  in  the  EA, 
implementation  of  Alternative  I  will 
result  in  the  smallest  amount  of 
livestock  loss  and  provides  for  the  most 
flexibility  in  correcting  or  preventing 
damage  based  on  the  circumstances  and 
surrounding  environment.  This  decision 
ensures  that  predator  management  will 
be  carried  out  in  a  systematic  manner 
which  responds  to  resource  protection, 
human  health,  and  livestock  protection 
needs  while  protecting  public  safety, 
domestic  animals,  and  nontarget 
wildlife.  This  decision  is  compatible 
with  resource  objectives  identified  in 
the  land  use  plans  for  the  Butte  District. 
The  Secretary  of  Interior  will  put  the 
decision  in  full  force  and  effect  for  the 
30-day  appeal  period.  To  appeal  this 
decision,  please  follow  the  appeal 
procedures.  To  obtain  a  copy  of  the 
appeal  procedures,  contact  Sandy 
Brooks,  Project  Lead,  Montana  State 
Office,  406-255-2929. 

Dated:  April  25,  1994. 
Wayne  Zinne, 

Acting  State  Director. 

|FR  Doc.  94-10362  Filed  4-29-94;  8:45  ami 

BILUNQ  CODE  4310-OM-P 


[MT-830-432(M)1] 

Notice  of  Availability  of  Environmental 
Assessment,  Decision  Record,  and 
Finding  of  No  Significant  Impact  for 
Predator  Management  in  the 
Lewlstown  District  Office;  MT 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  An  Environmental 
Assessment  (EA),  Decision  Record  (DR), 
and  Finding  of  No  Significant  Impact 
(FONSI)  have  been  reissued  for  predator 
management  in  the  Lewistown  District. 
The  EA,  DR,  and  FONSIs  were  vacated 
from  IBLA.  The  analysis  was  clarified 
and  revised,  and  the  analysis  and 
decision  have  been  reissued  (April 
1994). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Brooks,  Project  Lead,  Montana 
State  Office,  P.O.  Box  36800,  Billings. 
Montana  59107,  406-255-2929. 
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[SUPPLEMENTARY  INFORMATION:  The  EA 
for  Predator  Management  in  Montana 
addresses  four  alternatives  which  affect 
predator  management  to  varying 
degrees: 

Alternative  I — Integrated  Pest 
Management  (APHIS-ADC,  DOL.  and 
BLM  Proposed  Action):  This  alternative 
emphasizes  an  Integrated  Pest 
Management  (IPM)  approach  to  reduce 
animal  damage.  The  IFM  approach 
incorporates  a  variety  of  practical, 
lethal,  and  nonletha!  methods  for 
|>revention  and  control  to  minimize 
animal  damage  to  livestock  or  human 
health.  The  use  of  M-44s  would  be 

)ermitted  after  authorization  is  obtained 

or  specific  areas.  Preventive  control 
would  be  allowed  in  areas  where 
lilstorical  livestock  losses  have  been 
(ipcumented. 

I  Alternative  11— No  M-44s;  This 
iiltemative  would  be  similar  to 
iyltemative  I.  except  the  use  of  M— 14s 
would  not  be  authorized.  All  other 
approved  methods  for  control  would  be 
permitted.  Preventive  control  would  be 
allowed  in  areas  where  historical 
livestock  losses  had  been  documented. 

Alternative  III — No  Action 
(Emergency  Control  Only):  Preventive 
control  measures  would  not  be 
authorized,  and  corrective  control 
would  be  applied  only  where  APHIS- 
ADC  have  confirmed  recent  loss  of 
livestock  to  predation.  Emergency 
predator  management  would  be 
requested  by  a  livestock  producer  when 
losses  are  occurring.  The  BLM  would 
review  and  approve  or  disapprove  these 
requests  on  a  case-by-case  basis.  The 
requests  would  be  handled  using  the 
esmergency  control  procedures. 

Alternative  IV— No  APHIS-ADC  or 
DOL  Predator  Management  on  BLM 
Lands:  Under  this  alternative,  APHIS- 
ADC  predator  management  activities 
would  not  be  authorized  on  BLM  land 
in  Montana.  However,  private 
landowners  could  continue  to  conduct 
predator  management  on  BLM  lands 
and  could  continue  to  enter  into 
agreements  with  APHIS- ADC  to  carry 
out  predator  management  on  private, 
state,  and  other  non-BLM  lands. 

The  Predator  Management  EA  for 
Montana  was  available  for  public  review 
from  September  15  to  October  15.  1993. 
An  EA.  DR.  and  FONSI  were  issued  in 
November  1993.  Since  that  time,  the 
BLM  decided  to  vacate  the  EA  and 
decisions  from  IBLA  to  clarify  and 
revise  the  analysis.  The  revised  EA,  DR, 
and  FONSI  have  been  reissued  (April 
1994)  and  are  available  upon  request. 

Based  upon  careful  consideration  of 
the  analysis  of  alternatives  within  the 
Predator  Management  EA.  including 
consideration  of  applicable  laws. 


regulations,  public  and  agency 
comments.  I  have  decided  to  implement 
Alternative  I — Integrated  Pest 
Management  (APHIS-ADC,  DOL,  and 
BLM  Proposed  Action).  Management 
actions  will  be  directed  towards 
localized  populations  and/or  individual 
offending  predators.  Requests  for 
control  will  come  directly  from  the 
permittees  to  APHIS-ADC.  In  response 
to  public  concern  regarding  the  use  of 
lethal  methods,  the  following  mitigating 
measure  has  been  adopted  as  part  of  my 
decision:  Livestock  producers  will  be 
provided  information  on  nonlethal 
methods.  When  services  are  requested 
by  permittees,  APHIS-ADC  will  provide 
a  factsheet  to  the  producer  on  nonlethal 
methods.  In  addition,  information  on 
nonlethal  methods  will  also  be  mailed 
out  in  the  annual  grazing  applications 
by  BLM.  This  will  ensure  that 
permittees  are  aware  of  the  variety  of 
nonlethal  methods  available  to  them; 
such  as  animal  husbandry  practices, 
guard  dogs,  scare  devices,  etc. 

Implementation  of  Alternative  I  will 
require  strict  adherence  to  reasonable 
and  prudent  measures,  provided  by  the 
U.S.  Fish  and  Wildlife  Service 
(USFWS),  and  the  mitigation  and 
stipulations  incorporated  in  the  EA.  and 
my  decision  for  the  protection  of 
threatened  and  endangered  species.  The 
USFWS  tias  concurred  with  the  BLM 
finding  that  the  proposed  predator 
management  strategy  is  not  likely  to 
adversely  affect  threatened  and 
endangered  species.  Restrictions  will  be 
placed  on  predator  management 
activities  within  four  outstanding 
natural  areas  located  west  of  Choteau 
because  of  the  presence  of  threatened 
and  endangered  species.  The  other 
special  areas  in  the  Lewistown  District 
closed  to  predator  management  are 
Azure  Cave  and  Square  Butte 
Outstanding  Natural  Area.  These  areas 
are  closed  to  predator  management 
because  of  the  high  recreational  values. 
The  human  safety  zones  identified  on 
Map  No.  1  in  the  EA  will  be  closed  to 
predator  management.  These  areas  also 
include  appropriate  buffer  zones.  Bird- 
hunting  areas,  as  identified  on  Map  No. 
2  in  the  EA.  will  have  timing 
restrictions  placed  on  some  predator 
management  activities. 

It  is  my  conclusion  that  the  proposed 
action  will  not  result  in  significant 
environmental  impacts,  and  that  no 
species  will  be  substantially  or 
permanently  reduced  in  numbers  as  a 
result  of  my  decision.  In  addition,  the 
predator  population  is  not  substantially 
impacted.  Statewide,  7,847  coyotes  were 
taken  by  APHIS-ADC  and  DOL  on  lands 
of  all  ownership,  or  1.5  to  13.7  percent 
of  the  population  statewide  (based  on 


the  scientific  model)  or  2.6  percent  of 
the  population  statewide  (based  on  the 
coyote  density  indices  sampling).  In  the 
Lewistown  District,  approximately  171 
coyotes  and  10  red  foxes  were  taken  on 
BLM  lands  by  APHIS-ADC.  Based  on 
the  analysis  in  the  EA,  the 
implementation  of  Alternative  I  will 
result  in  the  smallest  amount  of 
livestock  lost,  and  provides  the  most 
flexibility  in  correcting  or  preventing 
damaged  based  on  the  circumstances 
and  the  surrounding  environment.  Mv 
decision  ensures  that  predator 
management  will  be  carried  out  in  a 
systematic  manner  which  responds  to 
resource  protection,  human  health,  and 
livestock  protection  needs  while 
protecting  public  safety,  domestic 
animals,  and  nontarget  wildlife.  This 
decision  is  compatible  with  resource 
objectives  identified  in  the  Lewistown 
District  land  use  plans.  The  Secretary  of 
Interior  will  put  the  decision  in  full  ' 
force  and  effect  for  the  30-day  app)eal 
period.  To  appeal  this  decision,  please 
follow  the  appeal  procedures.  To  obtain 
a  copy  of  the  appeal  procedures,  contact 
Sandy  Brooks,  Project  Lead,  Montana 
State  Office.  406-255-2929. 

Dated:  April  25,  1994. 
Wayne  Ziiuie, 
.Acting  StJte  Director. 
IFR  Doc.  94-10361  Filed  4-29-94,  8:45  am) 

BILUNG  CODE  4310-ON-P 

[MT-930-432a-01] 

Notice  of  Availability  of  Environmental 
Assessment,  Decision  Record,  and 
Finding  of  No  Significant  Impact  for 
Predator  Management  In  the  Miles  City 
District  Office;  Ml 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  An  Environmental 
Assessment  (EA),  Decision  Record  (DR), 
and  Finding  of  No  Significant  Impact 
(FONSI)  have  been  reissued  for  predator 
management  in  the  Miles  City  District. 
The  EA  and  DRs  were  vacated  from 
IBLA.  The  analysis  was  revised  and 
clarified  and  reissued  (April  1994). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Brooks,  Project  Lead,  Montana 
State  Office.  P.O.  Box  36800.  Billings. 
Montana  59107.  406-255-2929. 
SUPPLEMENTARY  INFORMATION:  The  EA 
for  Predator  Management  in  Montana 
addresses  four  alternatives  which  affect 
predator  management  to  varying 
degrees: 

Alternative  I — Integrated  Pest 
Management  (APHIS- ADC.  DOL.  and 
BLM  Proposed  Action):  This  alternative 
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emphasizes  an  Integrated  Pest 
Management  (IPMl  approach  to  reduce 
animal  damage.  The  IPM  approach 
incorporates  a  variety  of  practical, 
lethal,  and  nonlethal  methods  for 
prevention  and  control  to  minimize 
animal  damage  to  livestock  or  human 
health.  The  use  qf  M-44s  would  be 
permitted  after  authorization  is  obtained 
for  specific  areas.  Preventive  control 
would  be  allowed  in  areas  where 
historical  livestock  losses  have  been 
documented. 

Alternative  II— No  M-44s:  This 
alternative  would  be  similar  to 
Alternative  I,  except  the  use  of  M-44s 
would  not  be  authorized.  All  other 
approved  methods  for  control  would  be 
permitted.  Preventive  control  would  be 
allowed  in  areas  where  historical 
livestock  losses  have  been  documented. 

Alternative  III— No  Action 
(Emergency  Control  Only):  Preventive 
control  measures  would  not  be 
authorized,  and  corrective  control 
would  be  applied  only  where  APHIS- 
ADC  or  DOL  have  confirmed  recent  loss 
of  livestock  to  predation.  Emergency 
predator  management  would  be 
requested  by  a  livestock  producer  when 
losses  are  occurring.  The  BLM  would 
review  and  approve  or  disapprove  these 
requests  on  a  case-by-case  basis.  The 
requests  would  be  handled  using  the 
emergency  control  procedures. 

Alternative  IV— No  APHIS-ADC  or 
DOL  Predator  Management  on  BLM 
Lands:  Under  this  alternative,  APHIS- 
ADC  or  DOL  predator  management 
activities  would  not  be  authorized  on 
BLM  land  in  Montana.  However,  private 
landowners  could  continue  to  conduct 
predator  management  on  BLM  lands 
and  could  continue  to  enter  into 
agreements  w  ith  APHIS-ADC  and  DOL 
to  carry  out  predator  management  on 
private,  state,  and  other  non-BLM  lands. 

The  Predator  Management  EA  for 
Montana  was  available  for  public 
comment  from  September  15  to  Ociober 
15.  1993.  An  EA.  DR.  and  FONSI  were 
issued  in  November  1993.  Since  that 
time,  the  BLM  decided  to  vacate  the  EA 
and  decisions  to  clarify  and  revise  the 
analysis.  The  revised  EA.  DR.  and 
FONSI  (April  1994)  have  been  reissued 
and  are  available  upon  request. 

Based  upon  careful  consideration  of 
the  analysis  of  alternatives  within  the 
Predator  Management  EA.  including 
consideration  of  applicable  laws, 
regulations,  public  and  agency 
comments,  I  have  decided  to  implement 
Alternative  I— Integrated  Pest 
Management  (APHIS-ADC.  DOL,  and 
BLM  Proposed  Action).  Management 
actions  will  be  directed  towards 
localized  populations  and/or  individual 
offending  predators.  Requests  for 


control  will  come  directly  to  APHIS- 
ADC  from  permittees  or  to  the  DOL  in 
those  counties  with  a  DOL-approved 
Memorandum  of  Understanding  (MOU). 
Those  counties  with  an  approved  MOU 
with  the  DOL  are:  Carter,  Powder  River, 
McCone,  Dawson,  and  Richland 
Counties.  In  response  to  public  concern 
regarding  the  use  of  lethal  methods,  the 
following  mitigating  measure  has  been 
adopted  as  part  of  my  decision: 
Livestock  producers  will  be  provided 
information  on  nonlethal  methods. 
When  services  are  requested  by 
permittees,  either  APHIS-ADC  or  DOL 
will  provide  a  factsheet  to  the  livestock 
producer  on  nonlethal  methods.  In 
addition,  information  on  nonlethal 
methods  will  also  be  mailed  out  in  the 
annual  grazing  applications  by  BLM. 
This  will  ensure  that  permittees  who 
request  control  are  aware  of  the  variety 
of  nonlethal  methods  available  to  them; 
such  as  animal  husbandry  practices, 
guard  dogs,  scare  devices,  etc. 

Implementation  of  Alternative  I  will 
require  strict  adherence  to  reasonable 
and  prudent  measures  provided  by  the 
U.S.  Fish  and  Wildlife  Service 
(USFWS).  mitigation  and  stipulations 
incorporated  in  the  EA.  and  my  decision 
for  the  protection  of  threatened  and 
endangered  and  candidate  species.  The 
USFWS  has  concurred  with  the  BLM 
finding  that  the  proposed  predator 
management  strategy  is  not  likely  to 
adversely  affect  threatened  and 
endangered  species.  Predator 
management  will  be  prohibited  in  the 
Powder  River  Special  Recreation 
Management  Area  (SRMA).  located 
within  the  Powder  River  Depot,  because 
of  the  high  recreational  values  in  the 
area.  All  areas,  as  identified  on  the  maps 
provided  in  the  EA,  where  human 
health  or  safety  are  a  particular  concern 
will  be  closed  to  predator  management. 
These  areas  also  have  appropriate  buffer 
zones.  Designated  bird-hunting  areas 
will  have  timing  restrictions  placed  on 
some  predator  management  activities. 

It  is  my  conclusion  that  the  proposed 
action  will  not  result  in  significant 
environmental  impacts,  and  that  no 
species  will  be  substantially  or 
permanently  reduced  in  numbers  as  a 
result  of  my  decision.  The  predator 
population  will  not  be  substantially 
impacted.  Statewide,  7.847  coyotes  were 
taken  by  APHIS-ADC  and  DOL  on  lands 
of  all  ownership,  or  1.5  to  13.7  percent 
of  the  population  statewide  (based  on 
the  scientific  model)  or  2.6  percent  of 
the  population  (based  on  the  coyote 
density  indices  sampling).  In  the  Miles 
City  District,  approximately  405  coyotes 
and  247  red  foxes  were  taken  on  BLM 
lands  by  APHIS-ADC  and  DOL.  Based 
on  the  analysis,  implementation  of 


Alternative  I  will  result  in  the  least 
amount  of  livestock  loss  and  provides 
the  most  flexibility  in  correcting  or 
preventing  damage  based  on  the 
circumstances  and  the  surrounding 
environment.  This  decision  ensures  that 
predator  management  will  be  carried 
out  in  a  systematic  manner  which 
responds  to  resource  protection,  hum.an 
health,  and  livestock  protection  needs 
while  protecting  public  safety,  domestic 
animals,  and  nontarget  wildlife.  This 
decision  is  compatible  with  resource 
objectives  identified  in  the  land  use 
plans  for  the  district.  The  Secretary  of 
Interior  will  put  the  decision  in  full 
force  and  effect  for  the  30-day  appeal 
period.  To  appeal  this  decision,  the 
appeal  procedures  need  to  be  followed. 
To  obtain  a  copy  of  the  appeal 
procedures,  contact  Sandy  Brooks, 
Project  Lead,  Montana  State  Office,  40fi- 
255-2929. 

Dated:  April  25.  1994. 
VVajme  Zinne, 
Acting  State  Director. 
[FR  Doc.  94-10363  Filed  4-29-94;  8:45  am] 

BILUNO  CODE  431(M>N-P 


[NM-O70-4)4-4333-02] 

Closure  of  Lands  tc  Discharge  of 
Firearms 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  use  restrictions. 

SUMMARY:  In  order  to  decrease  conflict 
between  recreationists  and  better 
provide  for  the  safety  of  the  public,  use 
restrictions  are  announced  by  the 
Farmington  District. 

Effective  immediately,  the  discharge 
of  any  type  of  firearm  for  any  purpose 
is  prohibited  in  the  Dunes  Vehicle 
Recreation  Area  and  Head  Canyon  ORV 
Competition  Area. 

SUPPLEMENTARY  INFORMATION:  Since  the 
discharge  of  firearms  presents  both  a 
safety  hazard  to  and  recreational 
conflict  with  other  users  of  these 
Special  Management  Areas,  the 
following  areas  are  hereby  closed  to  the 
discharge  of  firearms  any  time  for  any 
purpose: 

Dunes  Vehicle  Recreation  Area 

T.  29N.,R.  13W..  NMPM. 
Sec.  19,  Lots  19-23; 
Sec.  20.  SWA  west  of  New  Mexico  State 

Highway  371; 
Sec.  29.  All  below  elevation  of  5800'; 
Sec.  30,  All; 
Sec.  31.  All  below  elevation  of  5800". 

Head  Canyon  ORV  Competition  Area 

T.  29N..R.  13  W.,  NMPM. 

Sec.  33.  NWAN-WV,,  S'ANW'A,  SWl 
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Total  area  affected  by  these  closures  is 
Ipproximatcly  1.150  acres.  Authority  for 
these  closures  is  found  in  43  CFR  Part  8364. 
Any  person  who  fails  to  comply  with  a 
dosure  issued  under  43  CFR  Part  8364  may 
be  subject  to  the  penalties  provided  in  43 
CFR  8360.0-7:  violations  are  punishable  by 
i  fine  not  to  e.xceed  Si. 000  and/or 
ntipriscrjnent  nnt  to  exceed  12  months. 

FOR  FURTHER  INFORMATION  CONTACT: 
Qiristopher  Barns,  BLM.  Farmington 
District  Office,  1235  La  Plata  Highway, 
r^jmington,  NM  87401;  505-599-6300. 
!  Dated:  April  19,  1991. 
I^R  Doc.  9-1-10341  Filed  4-29-94;  8:45  am] 
^ILUNS  CODE  431I>-F3-M 

-U 

lbR-«43-4210-05;  GP4-041;  OR-48432 
(WASH)] 


Proposed  Withdrawal  and  Public 
Meeting;  Washington 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 


SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
9,730.82  acres  of  public  lands  in  aid  of 
legislation  for  the  Departnfent  of  the 
Army,  Corps  of  Engineers  to  expand  the 
Yakima  Firing  Center.  This  notice  closes 
the  lands  for  up  to  two  years  from 
surface  entry  and  mining.  The  lands 
have  been  and  remain  open  to  mineral 
leasing. 

□ATE:  Comments  must  be  received  by 
August  1,1994. 

ADDRESS:  Comments  should  be  sent  to 
the  Oregon/Washington  State  Director, 
BLM,  P.O.  Box  2965,  Portland,  Oregon 
97208-2965. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Kauffman,  BLM  Oregon/ 
Washington  State  Office,  503-280-7162. 
SUPPLEMENTARY  INFORMATION:  On 
February  28,  1994,  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 
pubhc  lands  from  settlement,  sale, 
location,  or  entry  under  the  public  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2).  but  not 
the  mineral  leasing  laws,  subject  to 
valid  existing  rights: 

Willamette  Meridian 

Surface  and  Mineral  Estates 

T.  17N..  R.  20E.. 
Sec.  22,  S'/.; 

:>ec.  24,  S'/iSW'A  and  that  portion  of  the 
EV2  lying  south  of  the  Interstate  Highway 
90  right-of-way; 
!  tec.  26. 
T  16N.,R.  21  E., 
Sec.  4,  SW'ASVVV.,; 
Sec.  12,  SE'A; 


Sec.  18,  lots  1,  2,  3.  and  4.  EVi,  and 

E'/^WVz. 
T.  17N..R.  21E., 
S«?c.  30.  lots  3  and  4; 
Sec.  32.  NE'ASE'A. 
T.  16  N.,  R.  22  E., 
Sec.  2,  lots  1.  2,  3,  and  4,  Sv^N'/'z,  and  SV2; 
Sec.  4,  lots  1,  2,  3,  and  4,  SVi^N'/z,  and  S'/i; 
Sees.  10  and  14; 
Sec.  20.  SE'ASW'A; 
Sec.  22; 
Sec.  26,  NVr, 
Sec.  28,  NVz. 
T.  16N..R.  23E., 
Sec.  18,  lots  3  and  4,  EV2SWV4,  VWiSE'A. 

and  that  portion  of  the  EV^SLV*  lying 

westerly  of  the  westerly  right-of-way  line 

of  Huntzinger  Road; 
Sec.  20,  that  portion  of  the  SW'A  lyirg 

westerly  of  the  easterly  right-of-way  line 

of  the  railroad; 
Sec.  30,  lots  1  and  2,  NE''*.  and  E'  i.NWv*. 

Mineral  Estate 

T.  16  N.,  R.  20  E., 

Sec.  12: 

Sec.  18,  lot4andSEV4; 

Sec.  20.  S^/z. 
T.  16  N..  R.  21  E.. 

Sec.  4,  lots  1,  2,  3.  and  4.  and  S"2.\'EV<: 

Sec.  8. 
T.  17N..R.  21  E., 

Sec.  32,  S'/2SEV«; 

Sec.  34,  W'/i. 
T.  16  N..  R.  22  E., 

Sec.  12. 

The  areas  described  aggregate  9,730.82 
acres  in  Kittitas  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  expansion 
of  the  Yakima  Firing  Center  pending 
Congressional  action. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
State  Director  at  the  address  indicated 
above. 

Notice  is  hereby  given  that  a  public 
meeting  in  connection  with  the 
proposed  withdrawal  will  be  held  at  a 
later  dale.  A  notice  of  the  time  and  place 
vv'ill  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  two  years  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  Subject  to  concurrence  by  the 
Department  of  the  Army,  Corps  of 
Engineers,  the  temporary  uses  which 
may  be  permitted  during  this 
segregative  period  are  leases,  licenses, 
permits,  rights-of-way,  and  disposal  of 


mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

Dated:  April  13,  1994. 
Robert  D.  DeViney,  Jr., 

Acting  Chief,  Branch  of  Lands  and  Minerals 

Operations. 

[FR  Doc.  94-10402  Filed  4-29-94;  8:45  am) 

BILUNQ  CODE  4310-33-P 


Fish  and  Wildlife  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Copies  of  the  proposed  information 
collection  requirement  and  related 
forms  and  explanatory  material  may  be 
obtained  by  contacting  the  Service's 
Information  Collection  Clearance  Officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  Service  Information  Collection 
Clearance  Officer  and  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1018-0022), 
Washington,  DC  20503,  telephone  202- 
395-7340. 

Title:  Amendment  to  the  Federal  Fish 
and  Wildlife  Li  cense /Perm  it 
Application,  Eagle  Permits  for  Religious 
Purposes. 

OMB  Approval  Number:  1018-0022. 
Abstract:  The  Ser\ice  has  completed 
a  review  of  the  eagle  permit  process, 
and  has  concluded  that  the  length  and 
complexity  of  the  Service  standard 
wildlife  permit  application  form  could 
di.scourage  Native  Americans  from 
applying  for  eagles  and  their  parts  for 
religious  purposes.  The  new  permit 
application  form'consists  of  one  page  of 
instruction,  a  half  page  application  form 
with  a  "feather  guide"  which  identifies 
eagle  parts  and  a  "certification  of 
enrollment"  and  "certification  of 
participation"  stating  that  the  applicant 
has  a  religious  need  for  the  material. 
The  information  will  be  used  to 
determine  if  the  applicant  meets  the 
eligibility  requirements,  and  to  ship  the 
requested  material  upon  approval  of  the 
application.  In  addition,  a  new  re-order 
form  has  been  created  which  can  be  sent 
directly  to  the  National  Eagle  Repository 
eliminating  the  need  for  additional 
paperwork  because  the  initial 
application  and  certifications  will  be  on 
file. 
Frequency:  On  occasion. 
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Description  of  Respondents: 
Individuals  or  households. 

Estimated  Completion  Time:  1.5 
hours  average. 

Annual  Responses:  +365. 

Annual  Burden  Hours:  +730. 

Sen'ice  Clearance  Officer:  Phyllis  H. 
Cook,  703-358-1943,  Mail  Stopn- 224 
Arlington  Square,  U.S.  Fish  and 
Wildlife  Service.  Washington,  DC 
20240. 

Dated:  April  22. 1994. 
David  L.  Olsen, 

Assistant  Director— Refuges  and  Wildlife. 
|FR  Doc.  94-10448  Filed  4-29-94;  8:45  am] 

BILUNG  CODE  4310-5&-M 


Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  To 
Allow  Incidental  Take  of  the 
Threatened  Northern  Spotted  Owl 
(Strix  occidentalls  caurina)  and  the 
Threatened  Marbled  Murrelet 
(Brachyramphus  marmoratus 
marmoratus)  on  Lands  Administered 
by  the  Washington  State  Department 
of  Natural  Resources 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(Sei^icc)  and  Washington  State 
Department  of  Natural  Resources 
(WDNR)  intend  to  gather  information 
necessary  for  the  preparation  of  an 
Environmental  Impart  Statement  (CIS). 
The  EIS  will  consider  a  permit 
application  by  the  WDNR  to  take 
federally  listed  species,  under  the 
provisions  of  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.)  (Act).  This  notice  is  being 
furnished  pursuant  to  the  Council  on 
Environmental  Quality  Regulations  for 
Implementing  The  Procedural 
Provisions  of  the  National 
Environmental  Policy  Act  (NEPA) 
Regulations  (40  CFR  1508.22). 

To  satisfy  both  Federal  and  State 
Environmental  Policy  Act  requirements, 
the  Service  and  WDNR  are  conducting 
a  joint  scoping  process  for  the 
preparation  of  an  EIS.  Interested 
agencies,  organizations,  and  individuals 
are  encouraged  to  provide  written 
comments  on  the  issues  which  should 
be  addressed  in  the  EIS  to  the  Service 
or  WDNR. 

DATES:  Written  comments  regarding  the 
scope  of  the  EIS  should  be  received  on 
or  before  May  31. 1994. 
ADDRESSES:  Comments  regarding  the 
scope  of  the  EIS  should  be  addressed  to 
Mr.  Curt  Smitch.  U.S.  Fish  and  Wildlife 


Service,  3773  Martin  Way  East,  Building 
C,  suite  101.  Olympia,  WA  98501. 
FOR  FURTHER  INFORMATION  CONTACT: 
Comments  received  will  be  available  for 
public  inspection  by  appointment 
during  normal  business  hours  (8  a.m.  to 
5  p.m.,  Monday  through  Friday)  at  the 
Washington  Department  of  Natural 
Resources,  1111  Washington  St.  SE.. 
Olympia.  WA;  for  appointment  call 
Nonie  Hall  at  (206)  902-1405. 

As  a  further  opportunity  for  interested 
persons  to  comment  on  this  scope  of  the 
EIS,  scoping  workshops  are  scheduled 
as  follows: 

•  May  5.  1994.  Thurston  County 
Courthouse.  Bldg.  1.  Room  152. 
Olympia,  WA. 

•  May  10, 1994.  Skagit  Valley 
College,  Ford  Hall,  Room  F-101.  Mt. 
Vernon,  WA. 

•  May  11. 1994.  Port  Townsend  High 
School. 1500  Van  Ness  Street.  Port 
Townsend,  WA. 

•  May  17. 1994.  Ellensberg  High 
School.  Ellensberg,VA. 

•  May  18. 1994.  City  Library.  621  K 
Street.  Hoquiam,  WA. 

•  May  19,  1994.  Sunrise  Elementary 
School.  Enumclaw,  WA. 

May  24, 1994.  Vancouver  Public 
Utility  District,  Meeting  Room,  8600  NE 
117th  Ave.,  Vancouver,  WA. 

All  scoping  workshops  will  be  held 
from  5:30  p.m.  to  8:30  p.m.  Interested 
persons  may  contact  John  Engbring  at 
(206)  53-9330  or  Nonie  Hall  at  (206) 
902-1405  to  receive  additional 
information,  including  maps  for  the 
workshop  locations. 
SUPPLEMENTARY  INFORMATION:  WDNR 
manages  approximately  2.1  million 
acres  of  state  forest  land.  2  million  acres 
of  aquatic  land  (primarily  tidelands  and 
bedlands),  and  1  million  acres  of  range, 
agricultural  and  urban  land. 

WDNR  has  launched  an  effort  to 
address  species  conservation  and 
ecosystem  health  issues  on  the  lands  it 
manages  statewide.  The  effort  will 
include  the  development  of  a  habitat 
conservation  plan,  as  allowed  under 
section  10  of  the  Act.  for  forested  lands 
to  preserve  and  protect  wildlife  and  fish 
while  continuing  commodity 
production. 

WDNR's  goal  is  to  develop  a 
comprehensive  species  conservation 
and  habitat  management  plan  for 
forested  state  trust  lands.  It  is  WDNR's 
intent  for  the  plan  to  achieve  the 
following  objectives. 

1.  Meet  the  legal  requirements  for 
section  10  incidental  take  permits  for 
selected  threatened  or  endangered 
species; 

2.  Obtain  agreements  for  selected 
species  that  are  candidates  for  listing; 


3.  Mcke  an  appropriate  contribution 
to  the  conservation  of  other  forest 
associated  species  (with  the  intent  of 
reducing  the  likelihood  of  future 
listings); 

4.  Develop  conservation  strategies  for 
salmon  habitat; 

5.  Integrate  long-term  forest  health 
strategies  with  conservation  strategies 
for  northern  spotted  owl  on  WDNR 
managed  forests  in  Eastern  Washington; 
and 

6.  Meet  all  the  common  law  duties  of 
a  trustee. 

The  proposed  plan  will  consider  the 
specific  needs  of  those  species  for 
which  an  incidental  take  permit  will  be 
requested  (the  northern  spotted  owl  and 
the  marbled  murrelet).  In  addition,  the 
needs  of  native  salmon  and  other  forest 
associated  species  that  may  be  listed 
within  ten  years  will  be  addres.sed. 
Once  completed,  WDNR  will  submit  the 
plan  as  part  of  the  permit  application 
process  required  under  the  provisions  of 
section  10(a)(2)(A)  of  the  Act.  The 
Service  will  evaluate  the  incidental  take 
permit  application  and  plan  in 
accordance  with  section  10(a)(2)(B)  of 
the  Act,  and  its^mplementing 
regulations. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  NEPA  and  its 
implementing  regulations. 

Dated:  April  25,  1994. 
Don  Wealhere, 

Refiional  Director.  Region  J,  U.S..Fish  and 
Wildlife  Senice. 
[PR  D<K.  94-10360  Filed  4-29-94:  8:45  am) 

BILUNG  CODE  431(^-6S-M 


National  Park  Service 

Mississippi  River  Corridor  Study 
Commission;  Meeting 

AGENCY:  National  Park  Ser\ice,  Interior. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Mississippi  River  Corridor  Study 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 

Meeting  Date  and  Time:  June  14. 
1994:  8  a.m.  until  5  p.m.  June  15. 1994; 
8  a.m.  until  noon. 

Address:  Blackhawk  Hotel.  200  East 
Third  Street,  Davenport,  Iowa  52801. 

The  business  meeting  will  be  open  to 
the  public.  Space  and  facilities  to 
accommodate  members  of  the  public  are 
limited  and  persons  will  be 
accommodated  on  a  first-come,  first 
served  basis.  The  Chairman  will  permit 
attendees  to  address  the  Commission, 
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but  may  restrict  the  length  of 
presentations.  An  agenda  will  be 
available  from  the  National  Park 
Service,  Midwest  Region,  1  week  prior 
to  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  N.  Given,  Associate  Regional 
Director,  Planning  and  Resource 
Preservation,  National  Park  Service, 
Midwest  Region.  1709  Jackson  Street. 
Omaha,  Nebraska  68102.  (402)  221- 

aosja. 

SUfipLEMENTARY  INFORMATION:  The 
Mississippi  River  Corridor  Study 
Commission  was  established  by  Public 
Law  101-398,  September  28,  1990. 

Dbted:  April  22.  1994. 
David  N.  Given, 

Acting  Regional  Director.  Miiiwest  Region. 
IFR  Doc.  94-10440  Filed  4-29-94;  8;45  am] 

BILLING  CODE  4310-70-P 


INTERSTATE  COMMERCE 
COMMISSION 

[See.  5a  Application  No.  34  (Amendment 
No.  8] 

Middlewest  Motor  Freight  Bureau, 
Inc. — Agreement 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  opportunity  to 
comment. 

SUMMARY:  Middlewest  Motor  Freight 
Bureau,  Inc.  (MWB)  has  filed  an 
application  for  approval  of  Amendment 
No.  B  to  its  ratemaking  agreement,  under 
which  MWB's  ratemaking  territory 
would  be  expanded  to  include  all  points 
in  tjhe  United  States.  The  Commission 
invites  public  comment  on  the 
application. 

DATES:  Comments  from  interested 
perpons  must  be  filed  at  the  Commission 
and  served  on  MWB's  representative  by 
June  2,  1994.  MWB's  replies  are  due  by 
June  17,  1994. 

ADDRESSES:  An  original  and  1*5  copies  of 
comments  should  be  sent  to:  Section  5a 
Application  No.  34  (Amendment  No.  8). 
Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  927-5660.  TDD 
for  the  hearing  impaired:  (202)  927- 
5721. 

SUPPLEMENTARY  INFORMATION:  MWB 
operates  under  a  rate  bureau  agreement 
last  amended  to  facilitate  MWB's  merger 
with  Central  States  Motor  Freight 
Bureau,  Inc..  which  the  Commission 
approved  under  49  U.S.C.  10706(b)(2)  in 
Middlewest  Motor  Freight  Bureau,  Inc. 


and  Central  States  Motor  Freight 
Bureau,  Inc. — Merger  Agreement. 
Section  5a  Application  No.  34  (ICC 
served  July  9, 1993).  Proposed 
Amendment  No.  8  would  permit  MWB's 
General  Ratemaking  Committee  to 
engage  in  ratemaking  in  interstate  and 
foreign  commerce  from,  to,  and  between 
all  points  in  the  United  States.  No 
changes  are  contemplated  in  the 
ratemaking  procedures  of  the  agreement 
approved  by  the  Commission.  MWB 
states  that  many  of  its  member  carriers 
have  nationwide  authority  from  the 
Commission  and  operate  throughout  the 
United  States.  Copies  of  the  application 
and  the  amendment  are  available  for 
inspection  and  copying  at  the  Office  of 
the  Secretary,  Interstate  Commerce 
Commission,  12th  St.  and  Constitution 
Ave.,  N\V,  Washington,  DC,  and  from 
MWB's  representative  Bryce  Rea,  Jr., 
Rea,  Cross  &  Auchincloss,  1920  N 
Street,  NW,  suite  420,  Washington,  DC 
20036. 

Authority:  49  U..S.C.  10,121  and  10706  and 
5U.SC.  553. 
Decided:  April  22.  1994. 

By  the  Conimission.  David  M.  Konsrhnik, 
Director,  Office  of  Proceedings. 
SidiKy  L.  Strickland,  Jr., 

S(Kretary. 

IFR  Doc.  94-10404  Filed  4-29-94;  8:45  am] 

BILUNC  CODE  703»-01-P 


Agricultural  Cooperative  Notice  to  the 
Commission  of  Intent  To  Perform 
Interstate  Transportation  tor  Certain 
Nonmembers 

Date:  April  26.  1994. 

The  following  Notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 
the  Interstate  Commerce  Act.  The  rules 
provide  that  agricultural  cooperatives 
intending  to  perform  nonmember, 
nonexempt,  interstate  transportation 
mu.st  file  the  Notice,  Form  BOP-102, 
with  the  Commission  within  30  days  of 
its  annual  meeting  each  year.  Any 
subsequent  change  concerning  officers, 
directors,  and  location  of  transportation 
records  shall  require  the  filing  of  a 
supplemental  Notice  within  30  days  of 
such  change. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2),  the 
location  of  the  records  (3),  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4),  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance, 
Washington,  DC  20423.  The  Notices  are 


in  a  central  file,  and  can  be  examined 
at  the  Office  of  the  Secretary,  Interstate 
Commerce  Commi.ssion,  Washington, 
DC.      . 

(1)  Harvest  States  Cooperatives. 

(2)  P.O.  Box  64594,  St.  Paul,  MN 
55164. 

(3)  1667  N.  Sneiling  Ave.,  St.  Paul, 
MN  55108. 

(4)  Allen  J.  Anderson,  Senior  Vice- 
president,  Administration  and  PubUc 
Affairs,  P.O.  Box  64594,  St.  Paul,  MN 
55164. 

Sidney  L.  Strickland,  Jr., 

Secretary 

IFR  Doc.  94-10405  Filed  4-29-94;  8:45  ami 

BILUNG  CODE  701S-01-M 


Notice  of  Intent  To  Engage  in 
Compensated  Intercorporate  Hauling 
Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

A.  1.  Parent  corporation  and  address 
of  principal  office:  American  Tranding 
and  Production  Corporation,  P.O.  Box 
238,  The  Blaustein  Building,  Baltimo.-e, 
MD  21203,  A  Maryland  corporation. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations  and 
State(s)  of  incorporation:  Northern 
Computers,  Inc.,  a  Wisconsin 
corporation. 

B.  1.  Parent  corporation  and  address 
of  principal  office:  Scrivner.  Inc.,  an 
Oklahoma  Corporation,  Corporate 
.Office.  5701  North  Shartel,  Oklahoma 
City.  Oklahoma  73118. 

2.  Wholly-ovv'ned  subsidiaries  which 
will  participate  in  the  operations  and 
State(s)  of  incorporation: 
Scrivner  of  Alabama,  Inc.,  Incorporated 

in  Alabama 
Scrivner  of  Kansas,  Inc.,  Incorporated  in 

Kansas 
Scrivner,  Columbus  Division, 

Incorporated  in  New  York 
Scrivner  of  Illinois,  Inc.,  Incorporated  in 

Illinois 
Scirvner,  Buffalo  Division,  Incorporated 

in  New  York 
Scrivner  of  Iowa,  Inc.,  Incorporated  in 

Iowa 
Scrivner  of  North  Carolina,  Inc., 

Incorporated  in  North  Carolina 
Scrivner,  Oklahoma  Division, 

Incorporated  in  Delaware 
Scrivner,  Syracuse  Division. 

Incorporated  in  New  York 
Scrivner  of  Tennessee,  Inc., 

Incorporated  in  Tennessee 
Scrivner  of  Texas,  Inc.,  Incorporated  in 

Texas 
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Gateway  Foods  Distributors,  Inc., 

Incorporated  in  Minnesota 
Gateway  Foods  of  Pennsylvania,  Inc., 

Incorporated  in  Wisconsin 
Gateway  Foods  Ser\ice  Corp., 

Incorporated  in  Wisconsin 
Scrivner  of  Pennsylvania,  Inc., 

Incorporated  in  Pennsylvania 
Scrivner  Transportation,  Inc., 

Incorporated  in  Oklahoma 
Gateway  Foods,  Inc.,  Incorporated  in 

Wisconsin 
Gatewsy  Foods  of  Altoona, 

Inc. .Incorporated  in  Pennsylvania 
Gateway  Foods  of  Twia Ports,  Inc., 

Incorporated  in  Wisconsin 

C.  1.  Parent  corporation  and  address 
of  the  principal  office:  Southline  Metal 
Products  Company,  3777  West  12th, 
P.O.  Box  19526,  Houston,  Texas  77224. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
slates  of  incorporation:  Southline 
Transportation  Company,  Inc..  a  Texas 
corporation,  3777  West  12th,  P.O.  Box 
19526,  Houston,  Texas  77224. 
Sidney  L.  StrickJand,  Jr., 
Secretary. 
!FR  Doc.  94-10406  Filed  4-2*-94;  8:45  ani] 

BILUNG  CODE  703S-01-M 


DEPARTMENT  OF  JUSTICE 

[AAQ/A  Order  No.  85-94] 

Privacy  Act  of  1974;  New  System  of 
Records 

Pursuant  to  the  Privacy  Act,  5  U.S.C. 
552a,  the  Department  of  Justice,  United 
States  Marshals  Service,  proposes  to 
establish  a  new  system  of  records 
entitled  "Employee  Assistance  Program 
(EAP)  Records,  JUSTICE/USM-015.- 

Title  5  U.S.C.  552a(e){4)  and  (11) 
provide  that  the  public  be  given  a  30- 
day  period  in  which  to  comment  on  any 
new  routine  uses  of  a  system  of  records; 
the  Office  of  Management  and  Budget 
(OMB),  which  has  oversight 
responsibilities  under  the  Act,  requires 
a  40-day  period  in  which  to  review  the 
new  system. 

Therefore,  please  submit  any 
comments  by  June  1,  1994.  The  public, 
OMB,  and  the  Congress  are  invited  to 
submit  wTitten  comments  to  Patricia  E. 
Neely,  Staff  Assistant,  Systems  Policy 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Washington,  EXZ 
20530,  (Room  850,  WCTR  Building). 

In  accordance  with  5  U.S.C.  552a(r), 
the  Department  has  provided  a  report  on 
this  system  of  records  to  OMB  and  the 
Congress. 

The  system  description  is  printed 
below. 


Dated:  April  13, 1994. 

Stephen  R.  Colgate, 

Assistant  Attorney  General  for 
Administration. 

JUSTICE/USM-015 

SVSTEM  MME: 

U.S.  Marshals  Ser.-ice  (USMS) 
Employee  Assistance  Program  (EAP) 
Records. 

SYSTEM  location: 

Records  of  the  Employee  Assistance 
Office,  Employee  Relations  Division, 
USMS.  are  located  at  600  Army  Navy 
Drive,  Arlington,  Virginia  22202-4210. 
Records  of  independent  health  service 
organizations  (IHSOs)  with  whom  the 
USMS  has  contracted  for  health 
ser\  ices,  are  located  at  the  respective 
offices  of  these  services  providers,  i 
Addresses  of  these  service  providers 
may  be  obtained  by  contacting  the 
USMS  Employee  Assistance  Office. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  employees  of  the 
USMS  (and,  in  limited  cases,  immediate 
family  members)  who  have  sought 
counseling  or  have  been  referred  for 
counseling  or  treatment  through  the 
USMS  F.AP. 

CATEGORIES  OF  RECORDS  COVERED  IN  THE 
SYSTEM: 

Records  of  the  USMS  Employee 
Assistance  Office  and  the  IHSOs  include 
WTitten  consent  forms  used  to  manage 
referrals  and  the  e.xchange  or  flow  of 
personal  information,  and  account 
information  such  as  billings  and 
payments.  (Where  relevant,  necessary, 
and  proper  certain  records  may  be 
duplicated  in  these  offices.)  Otlier 
records  generally  maintained  by  the 
USMS  Employee  Assistance  Office  and 
the  IHSOs  are  described  as  follows: 

A.  Records  located  in  the  USMS 
Employee  Assistance  Office  include 
only  records  which  may  assist  in 
managing  and  monitoring  employee 
referrals  and  participation  in  the  EAP 
Program.  Examples  of  such  records  are: 
The  name,  location  and  telephone 
number(s)  of  the  employee,  family 
member  or  supervisor  or  manager  who 
makes  the  initial  contact  with  EAP 
personnel;  the  date  and  manner  of 
initial  contact,  i.e.,  by  telephone  or  in 
person;  notes  of  problem(s)  presented 
upon  initial  contact  with  EAP 
personnel;  documents  received  from 


'  On  behalf  of  the  LSMS.  the  local  IHSO 
subcontracts  with  similar  throughout  independent 
health  service  organizations  in  areas  outside  of  the 
Washington.  DC  metropolitan  area  to  provide 
similar  services  to  USMS  employees  located  in 
those  areas. 


supervisors  or  personnel  on  work  place 
problems  or  performance;  insurance 
data;  name  and  address  of  treatment 
facilities;  number  of  sessions  attended 
by  the  participating  employee  or  family 
member;  leave  records;  written  consent 
forms  and  abeyance/back-to-work 
agreements  (made  to  mitigate  adverse 
action  based  upon  treatment); 
information  on  confirmed,  unjustified 
positive  drug  tests  provided  by  the  Drug 
Free  Workplace  Program  and  the 
Medical  Review  Officer  under  E.O. 
125r:4;  and  "sanitized"  audit  records  of 
the  EAP/IHSO  Program. 

B.  Records  of  the  IHSOs  may  include 
any  records  which  may  assist  in  (1) 
assessing  and  counseling  the  individual 
on  a  short-term  basis,  and  (2)  identifying 
those  individuals  who  may  need  long- 
term  professional  counseling,  treatment 
and/or  rehabilitation  services  (beyond 
those  provided  for  by  the  USMS 
contract  with  the  IHSO.s).  Records  of  the 
local  IHSO  may  also  include  any 
records  which  may  assist  in  monitoring 
and  evaluating  the  performance  of  the 
various  IHSOs  outside  the  Washington, 
DC  metropolitan  area.  Examples  of 
IHSO  records  are:  Personal  identifying 
data  on  the  employee  and/or  family 
member  such  as  name,  social  security 
number,  gender;  home  address  and 
telephone  number(s);  notes  and 
documentation  of  problem(s)  presented 
upon  initial  contact  with  the  IHSO;  date 
of  intake  at  the  IHSOs;  pertinent 
psychological,  medical,  employment 
and/or  financial  histories;  address(es)  of 
IHSOs  providing  short-term  services; 
clinical  notes  and  documentation  on 
short-term  counseling;  attendance  at 
short-term  counseling  sessions; 
prognosis  information;  information  on 
problem  resolution  through  short-term 
counseling,  if  applicable;  date  closed  at 
the  IHSO;  information  on  confirmed, 
unjustified  positive  drug  tests;  and 
client  employee/family  member 
evaluations  of  services  provided  by  the 
IHSOs.  Records  may  also  include 
recommendations  and  referrals  to 
community  resources  for  long-term 
counseling,  treatment  and/or 
rehabilitation  programs  beyond  the 
services  provided  by  the  USMS  EAP/ 
IHSOs,  including  referrals  for  other 
assistance  not  related  to  financial 
concerns,  or  psychological  or  medical 
health. 

C.  Other  records  included  in  the 
system  (and  which  may  be  duplicated  in 
the  USMS  EAP  and  IHSO  offices,  where 
relevant,  necessary,  and  proper)  are 
those  obtained  from  specialized  service 
providers  (SSPs)  with  the  written 
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consent  of  the  subject  individual. 2 
Genarally,  such  records  are  limited  to 
thos^  which  relate  to  attendance  at 
sessipns,  prognosis  for  recovery, 
motivation,  and  progress  tov^ard 
recotery.  However,  where  the  record 
subject  deems  it  necessary  or  desirable 
to  fumish  additional  records,  such 
records  could  include:  Medical  tests  and 
screenings;  treatment  and  rehabilitation 
plans  as  well  as  behavioral 
improvement  plans;  notes  and 
documentation  on  counseling;  and 
relevant  information  pertaining  to 
assistance  provided  on  matters  other 
than  financial  concerns,  or 
psychological  or  medical  health. 

AUTHOnrTY  FOR  MAIMTEHANCE  Of  THE  SYSTEM: 

42  U.S.C.  290dd,  et  seq.  and  290ee.  et 
seq.;  42  CFR  2.1,  et  seq.;  Executive 
Order  12564,  5  U.S.C.  3301  and  7901;  44 
U.S.C  3101  and  Pub.  L.  No.  100-71, 
Sec.  503  0uly  11.1987). 

PURPOSE: 

The  EAP  is  a  voluntary  program 
designed  to  assi.st  the  employee  in 
obtaining  necessary  help  in  handling 
personal  problem(s)  affecting  job 
performance,  and  to  provide  emotional 
support  and  assistance  during  periods  of 
crises,  including  those  arising  from 
traumatic  work-related  incidents. 
Records  are  maintained  to  document 
participation  in  the  EAP  program,  the 
nature  and  effects  of  the  employee's 
personal  problem(s);  and  efforts  to 
counsel  the  employee.  Records  may  be 
used  also  to  monitor  compliance  with 
abeyance  and  back-to-work  agreements 
made  to  mitigate  adverse  actions  based 
upon  treatment. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  MC1.U0<NQ  CATEOORtES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
permitted  by  the  Privacy  Act  itself,  5 
U.S.C  552a{b),3  permissive  disclosures, 
without  individual  consent,  are  as 
follows: 

1.  To  the  extent  that  it  is  appropriate, 
relevant,  and  necessary  to  enable  the 
IHSOs  to  perform  counseling,  referral 


^SSPs  are  health  service,  community -based 
organizations,  which  offer  long-term  treatment  and 
rehabilitation  services.  The  USMS  EAP  and/or  the 
IliSOs  may  recommend  that  the  individual  seek 
professional  assistance  beyond  that  provided  by  the 
USM3  EAP  program  contracted  out  with  the  IHSOs. 
Wher<  the  individual  chooses  to  pursue  further 
treatment,  he  nwy  elect  to  provide  the  USMS  E.\P 
and/or  the  D  (SOs  with  such  information  as  may  be 
relevant  to  the  back-lo-work  agreement. 

■■To  the  extent  that  release  of  alcohol  and  drug 
abuse  records  is  more  restricted  than  other  rpcords 
subject  to  the  rt'ivacy  Act.  the  L'SMS  will  follow 
such  riRetrictions.  See  42  U.S.C.  290dd  and  290ep 
(and  implementing  regulations  at  42  CFR  part  2). 
and  Public  Law  100-71.  section  503. 


and  program  performance  evaluation 
responsibilities,  the  USMS  will  provide 
those  records — identified  in  paragraph 
A.  of  the  "Category  of  Records  in  the 
System"  (which  are  primarily 
administrative  in  nature)  to  the  IHSOs 
who,  on  behalf  of  the  USMS,  maintain 
and  operate  a  portion  of  this  system  of 
rec:ords — identified  in  paragraph  B.  of 
the  same  caption. 

2.  On  behalf  of  the  USMS,  the  IHSOs 
may  disclose  as  follows:  (a)  To  the 
appropriate  State  or  local  agency  or 
authority  to  the  extent  necessary  to 
comply  with  laws  governing  reporting 
incidents  of  suspected  child  abuse  or 
neglect,  and  (b)  to  Federal,  State  and/or 
local  authorities  or  to  any  other  entity 
or  person  to  the  extent  necessary  to 
prevent  an  imminent  and  potential 
crime  which  directly  threatens  loss  of 
life  or  serious  bodily  injury. 

POLICIES  AND  PRACTICES  FOR  STORING,         , 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
riSPOSJNO  OF  RECORDS  f«  THE  SYSTEM: 

STOKAaE: 

Information  is  stored  in  locked  metal 
safes. 

RETRlEVABItrrY: 

Records  are  retrieved  by  name  of 
employee  and,  in  limited  cases, 
immediate  family  members. 

SAFEGUARDS: 

In  accordance  with  the  requirements 
of  42  CFR  2.16,  USMS  EAP  and  IHSO 
records  are  stored  in  a  secure 
enivronment.  Access  to  USMS  EAP 
records  is  restricted  to  designated  USMS 
EAP  personnel,  except  as  otherwise 
permitted  by  law  or  with  the  written 
consent  of  the  individual.  Vouchers 
prepared  to  effect  payment  for  services 
rendered  by  the  IHSOs  in  performance 
of  the  contract  do  not  contain  individual 
identifiers.  Invoices  prepared  by  IHSOs 
located  outside  the  Washington,  DC 
metropolitan  area  are  sent  by  first-class 
mail  to  the  designated  member(s)  of  the 
local  IHSO  contracted  by  the  USMS.  In 
turn,  invoices  or  other  records  prepared 
in  support  of  payment  vouchers  which 
contain  individual  identifiers  are  hand- 
carried  by  the  local  IHSO  to  the  EAP 
Administrator  who  retains  the 
supporting  documentation.  Records  are 
maintained  in  locked  metal  safes.  Entry 
to  headquarters  is  restricted  by  24-hour 
guard  service  to  employees  with  official 
and  electronic  identification. 

Access  to  IHSO  records  is  restricted  to 
a  designated  inember(s)  of  the  IHSO, 
except  as  otherwise  provided  by  law  or 
with  the  written  consent  of  the 
individual.  IHSO  records  are  stored  in 
locked  files  also. 


RETENTION  AND  DISPOSAL: 

Records  are  retained  for  three  years 
after  the  individual  ceases  contact  with 
the  USMS  EAP  and/or  the  IHSO  unless 
a  longer  retention  period  is  necessary 
because  of  pending  administrative  or 
judicial  proceedings.  In  such  cases,  the 
records  are  retained  for  six  months  after 
the  case  is  closed.  At  that  time  the 
records  are  destroyed  by  shredding 
(General  Records  Schedules  26  and  36). 

SYSTEM  MANAGER  AND  ADDRESS: 

Employee  Assistance  Program 
Administrator,  Employee  Assistance 
Office,  Employee  Relations  Division. 
United  States  Marshals  Senice,  600 
Army  Navy  Drive,  Arhngton,  Virginia, 
22202^210. 

NOTIFICATION  PROCEDURES: 

Same  as  "Record  Access  Procedures." 

RECORD  ACCESS  PROCEDURES: 

Address  all  requests  for  access  to 
USMS  EAP  records  (identified  in 
paragraphs  A.  and  C.  of  the  "Category  of 
Records  in  the  System,")  in  writing  to 
the  system  manager  identified  above. 
Address  all  requests  for  records 
maintained  by  the  IHSOs  (identified  in 
paragraph  B.  of  the  same  caption)  to 
these  service  providers.  Addresses  of 
these  service  providers  may  be  obtained 
by  contacting  the  USMS  Employee 
Assistance  Office.  Clearly  mark  the 
envelope  and  letter  "Privacy  Act 
Request."  Clearly  indicate  the  name  of 
the  requester,  nature  of  the  record 
sought,  and  approximate  date  of  the 
record.  In  addition,  provide  the  required 
verification  of  identity  (28  CFR  16.41(d)) 
and  a  return  address  for  transmitting  the 
information. 

CONTESTING  RECORD  PROCEDURES: 

Direct  all  requests  to  contest  or  amend 
information  in  accordance  with  the 
procedures  outlined  under  "Record 
Access  Procedures."  State  clearly  and 
concisely  the  information  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information  sought.  Clearly  mark  the 
letter  and  envelope  "Privacy  Act 
Amendment  Request." 

RECORD  SOURCE  CATHGORIES: 

Records  are  generated  by  the 
employee  who  is  the  subject  of  the 
record;  USMS  EAP  p)ersonnel:  the  IHSO 
and  SSP;  the  USMS  personnel  office; 
and  the  employee's  supervisor.  In  the 
case  of  a  confirmed,  unjustified  positive 
drug  test,  records  may  also  be  generated 
by  the  staff  of  the  Drug-free  Workplace 
Program  and  the  Medical  Review 
Officer. 
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SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
[FR  Doc.  94-10403  Filed  4-29-94:  8:45  ami 

BILLING  CODE  441(M>1-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  Numbers  D-9395,  D-9396] 

Amendment  to  Prohibited  Transaction 
Exemption  93-33  (PTE  93-33)  for  the 
Receipt  of  Certain  Services  by 
Individuals  for  Whose  Benefit 
Individual  Retirement  Accounts  or 
Retirement  Plans  for  Self- Employed 
Individuals  Have  Been  Established  or 
Maintained 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  U.S.  Department  of 

Labor. 

ACTION:  Adoption  of  Amendment  to  PTE 

93-33. 

SUMMARY:  This  document  amends  PTE 
93-33,  a  class  exemption  that  permits 
the  receipt  of  services  at  reduced  or  no 
cost  by  an  individual  for  whose  benefit 
an  individual  retirement  account  (IR.^) 
or,  if  self-employed,  a  Keogh  Plan,  is 
established  or  maintained,  or  by 
members  of  his  or  her  family,  from  a 
bank,  provided  the  conditions  of  the 
exemption  are  met.  The  amendment 
affects  individuals  with  a  beneficial 
interest  in  the  IRAs  and  Keogh  Plans 
who  receive  such  services  as  well  as  the 
banks  that  provide  such  services. 
EFFECTIVE  DATE:  The  amendment  is 
effective  May  11,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allison  K.  Padams,  Office  of  Exemption 
Determinations,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor  (202)  219-8971. 
(This  is  not  a  toll-free  number);  or  Susan 
E.  Rees,  Plan  Benefits  Security  Division, 
Office  of  the  Solicitor,  U.S.  Department 
ofLabor  (202)  219-9141.  (This  is  not  a 
toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  On 
November  19,  1993.  notice  was 
published  in  the  Federal  Register  (58 
FR  61103)  of  the  pendency  before  the 
Department  of  a  proposed  amendment 
to  PTE  93-33  (58  FR  31053,  May  28, 
1993).  PTE  93-33  provides  an 
exemption  from  the  restrictions  of 
sections  406(a)(1)(D)  and  406(b)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  from  the 
sanctions  resulting  from  the  application 
of  sections  4975  (a)  and  (b),  4975(c)(3) 
and  408(e)(2)  of  the  Internal  Revenue 


Code  of  1986  (the  Code)  by  reason  of 
section  4975(c)(1)  (D).  (E)  and  (F)  of  the 
Code.i 

The  amendment  to  PTE  93-33 
adopted  by  this  notice  was  requested  in 
an  exemption  application  filed  on 
behalf  of  Citibank,  N.A.  and  the  Chase 
Manhattan  Bank,  N.A.  (the  Applicants). 
The  exemption  application  was 
submitted  pursuant  to  section  408(a)  of 
ERISA  and  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part 
2570,  subpart  B  (55  FR  32836,  August 
10,  1990). 

The  notice  of  pendency  gave 
interested  persons  an  opportunity  to 
comment  or  to  request  a  hearing  on  the 
proposed  amendment.  Public  comments 
were  received  pursuant  to  the 
provisions  of  section  408(a)  of  ERISA 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B. 

For  the  sake  of  convenience,  the 
entire  text  of  PTE  93-33,  as  amended, 
has  been  reprinted  with  this  notice. 

1.  Description  of  the  Exemption 

PTE  93-33  permits  the  receipt  of 
services  at  reduced  or  no  cost  by  an 
individual  for  whose  benefit  an  IRA  or 
Keogh  Plan  is  established  or  maintained 
or  by  members  of  his  or  her  family,  from 
a  bank  pursuant  to  an  arrangement  in 
which  the  deposit  balance  in  the  IRA  or 
Keogh  Plan  is  taken  into  account  for 
purposes  of  determining  eligibility  to 
receive  such  services,  provided  the 
conditions  of  the  exemptions  are  met. 
The  term  deposit  balance  was  defined  in 
section  Ill(d)  of  PTE  93-33  to  mean 
deposits  as  that  term  is  defined  under 
29  CFR  2550.408(b)--*(c)(3).2  The 
amendment  granted  by  the  notice 
modifies  section  Ill(d)  of  PTE  93-33  to 
include  IRA  and  Keogh  Plan 
investments  in  securities  for  which 
market  quotations  are  readily  available. ^ 
However,  the  amendment  specifically 
excludes  investments  in  securities 
offered  by  the  bank  exclusively  to  IRAs 
and  Keogh  Plans. 

The  Department  notes  that  all  the 
conditions  contained  in  PTE  93-33  still 


'Section  102  of  Reorganization  Plan  No.  <  of 
1978  {42  FR  47712.  October  17,  1978)  generally 
transferred  the  authority  of  the  Secretary  of  the 
Treasury  to  Issue  administrative  exemptions  under 
section  497S(c)(2)  of  the  Code  to  the  Secretary  of 
Labor. 

•129  CFR  2550.408b-4(c)(3)  provides  that  deposits 
are  any  account  upon  which  a  reasonable  rate  of 
interest  is  paid,  including  a  certificate  of  deposit 
issued  by  a  bank  or  similar  Pinancial  institution. 

J  For  purposes  of  this  exemption,  the  term 
"securities  for  which  market  quotations  are  readily 
available"  is  derived  from  Federal  securities  law,  in 
particular,  the  Investment  Company  Act  of  1940 
and  regulations  issued  thereunder.  See.  eg  .  17  CFR 
SS270.2a-4.  270.17a-7  (1992). 


must  be  met  under  the  amended  cla.ss 
exemption.  These  conditions  include  a 
requirement  that  for  purposes  of 
determining  eligibility  to  receive 
services  at  reduced  or  no  cost,  the 
account  balance  required  by  the  bank 
for  the  IRA  or  Keogh  Plan  is  equal  to  the 
lowest  balance  required  for  any  other 
type  of  account  which  the  bank  includes 
to  determine  eligibility  to  receive 
reduced  or  no  cost  services. 
Additionally,  the  rate  of  return  on  the 
IRA  or  Keogh  Plan  is  no  less  favorable 
than  the  rate  of  return  on  an  identical 
investment  that  could  have  been  made 
at  the  same  time  at  the  same  branch  of 
the  bank  by  a  customer  of  the  bank  who 
is  not  eligible  for  (or  who  does  not 
receive)  reduced  or  not  cost  services. 
Moreover,  the  services  must  be  of  the 
type  that  the  bank  itself  could  offer 
consistent  with  applicable  federal  and 
state  banking  law. 

2.  Discussion  of  the  Conunents  Received 

The  Department  received  three  letters 
commenting  on  the  proposed 
amendment,  including  one  from  the 
Applicants.  Two  commenters  support 
the  proposed  amendment.  The 
Applicants  requested  that  we  note  the 
following:  (1)  The  notice  of  proposed 
amendment  incorrectly  referred  to  one 
of  the  Applicants,  Chase  Manhattan 
Bank,  N.A.,  as  Chase  National  Bank, 
N.A.;  and  (2)  the  Applicants,  as  of 
January  1993,  served  as  trustees  for 
650.000  IRAs  and  Keogh  Plans  having 
approximately  $6.5  billion  in  assets,  not 
$65  billion  as  previously  noted. 

The  third  commenter  requested  that 
the  Department  either  expand  PTE  93- 
33  to  provide  relief  for  the  receipt  of 
serv  ices  by  individuals  for  whose 
benefit  an  IR.\  or  Keogh  Plan  is 
established  or  maintained  from  a  broker- 
dealer  (or  other  non-bank  custodian),  or 
delay  the  effective  date  of  the 
amendment  until  parallel  relief  has  been 
provided  for  non-bank  custodians.  The 
Department  notes  that  the  proposed 
amendment  is  limited  to  the 
modification  of  the  term  deposit  balance 
(which  has  been  redesignated  as 
"account  balance"  under  the 
amendment)  to  permit  IRA  and  Keogh 
Plan  investments  in  securities  for  which 
market  quotations  are  readily  available 
to  be  taken  into  account  in  determining 
eligibility  to  receive  reduced  or  no  cost 
services.  Accordingly,  the  Department 
believes  that  consideration  of  the  issues 
involved  in  amending  PTE  93-33  to 
include  broker-dealers  is  beyond  the 
scope  of  these  proceedings.  In  addition, 
the  Department  does  not  believe  that  a 
sufficient  showing  has  been  made  that 
the  relief  and  conditions  currently 
contained  in  PTE  93-33  are  relevant  in 
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the  JGontext  of  broker-dealer  programs 
for  the  provision  of  services  at  reduced 
or  no  cost  to  IRA  and  Keogh  Plan 
accounts.  Consequently,  the  final 
amendment  has  not  been  so  revised. 
Furthermore,  in  the  absence  of  detailed 
information  regarding  the  operation  of 
such  broker-dealer  programs,  the 
Department  has  determined  not  to  delay 
the  effective  date  of.the  amendment. 
Finally,  the  Department  wishes  to 
take  the  opportunity  to  state  that  the 
commenter  may  wish  to  consider  filing 
an  exemption  application  for 
comparable  relief  under  section  408(a) 
of  ERISA. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  In  accordance  with  section  408(a) 
of  ERISA  and  section  4975(c)(2)  of  the 
Code  and  based  upon  the  entire  record, 
the  Department  finds  that  the 
amendment  is  administratively  feasible, 
in  the  interests  of  the  IRAs  and  Keogh 
Plans,  their  participants  and 
beneficiaries  and  protective  of  the  rights 
of  participants  and  beneficiaries  of  such 
plaos. 

(2)  The  amendment  is  supplemental 
to,  and  not  in  derogation  of.  any  other 
provisions  of  ERISA  and  the  Code, 
including  statutory  or  administrative 
exetnptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(3)  The  amendment  is  applicable  to  a 
transaction  only  if  the  conditions 
specified  in  the  class  exemption  are 
metj.' 

Exewption 

Accordingly.  PTE  93-33  is  amended 
under  the  authority  of  section  408(a)  of 
ERISA  and  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  2570, 
subpart  B. 

Section  I;  Covered  Transaction 

Effective  May  11.  1993,  the 
restrictions  of  sections  406(a)(1)(D)  and 
406(b)  of  ERISA  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  including  the  loss  of 
exemption  of  an  individual  retirement 
account  (IRA)  pursuant  to  section 
408(e)(2)(A)  of  the  Code,  by  reason  of 
section  4975(c)(1)  (D).  (E)  and  (F)  of  the 
Code,  shall  not  apply  to  the  receipt  of 
services  at  reduced  or  no  cost  by  an 
individual  for  whose  benefit  an  IRA  or, 
if  self-employed,  a  Keogh  Plan,  is 
established  or  maintained,  or  by 
members  of  his  or  her  family,  from  a 


bank  pursuant  to  an  arrangement  in 
which  the  account  balance  in  the  IRA  or 
Keogh  Plan  is  taken  into  account  for 
purposes  of  determining  eligibility  to 
receive  such  services,  provided  that 
each  condition  of  Section  II  of  this 
exemption  is  satisfied. 

Section  11:  Conditions 

(a)  The  IRA  or  Keogh  Plan,  the 
account  balance  of  which  is  taken  into 
account  for  purposes  of  determining 
eligibility  to  receive  services  at  reduced 
or  no  cost,  is  established  and 
maintained  for  the  exclusive  benefit  of 
the  participant  covered  under  the  IRA  or 
Keogh  Plan,  his  or  her  spouse  or  their 
beneficiaries. 

(b)  The  services  must  be  of  the  type 
that  the  bank  itself  could  offer 
consistent  with  applicable  federal  and 
state  banking  law. 

(c)  The  services  are  provided  by  the 
bank  (or  an  affiliate  of  the  bank)  in  the 
ordinary  course  of  the  bank's  business 
to  customers  who  qualify  for  reduced  or 
no  cost  banking  services  but  do  not 
maintain  IRAs  or  Keogh  Plans  with  the 
bank. 

(d)  For  the  purpose  of  determining 
eligibility  to  receive  services  at  reduced 
or  no  cost,  the  account  balance  required 
by  the  bank  for  the  IRA  or  Keogh  Plan 
is  equal  to  the  lowest  balance  required 
for  any  other  type  of  account  which  the 
bank  includes  to  determine  eligibility  to 
receive  reduced  or  no  cost  services. 

(e)  The  rate  of  return  on  the  IRA  or 
Keogh  Plan  investment  is  no  less 
favorable  than  the  rate  of  return  on  an 
identical  investment  that  could  have 
been  made  at  the  same  time  at  tli"  same 
branch  of  the  bank  by  a  customer  of  the 
bank  who  is  not  eligible  for  (or  who 
does  not  receive)  reduced  or  no  cost 
services. 

Section  III:  Definitions 

The  following  definitions  apply  to 
this  exemption: 

(a)  The  term  bank  means  a  bank 
described  in  section  408(n)  of  the  Code. 

(b)  The  term  IRA  means  an  individual 
retirement  account  described  in  Code 
section  408(a).  For  purposes  of  this, 
exemption,  the  term  IRA  shall  not 
include  an  IRA  which  is  an  employee 
benefit  plan  covered  by  title  I  of  ERISA, 
except  for  a  Simplified  Employee 
Pension  (SEP)  described  in  section 
408(k)  of  the  Code  which  provides 
participates  with  the  unrestricted 
authority  to  transfer  their  SEP  balances 
to  IRAs  sponsored  by  different  financial 
institutions. 

(c)  The  term  Keogh  Plan  means  a 
pension,  profit  sharing,  or  stock  bonus 
plan  qualified  under  Code  section 
401(a)  and  exempt  from  taxation  under 


Code  section  501(a)  under  which  some 
or  all  of  the  participants  are  emplovees 
described  in  section  401(c:)  of  the  Code. 
For  purposes  of  this  exemption,  the 
term  Keogh  Plan  shall  not  include  a 
Keogh  Plan  which  is  an  employee 
benefit  plan  covered  by  title  I  of  ERISA. 

(d)  The  term  account  balance  moans 
deposits  as  that  term  is  defined  under 
29  CFR  2550.408b-4(c)(3),  or 
investments  in  securities  for  which 
market  quotations  are  readily  available. 
For  purposes  of  this  exemption,  the 
term  account  balance  shall  not  include 
investments  in  securities  offered  by  the 
bank  (or  its  affiliate)  exclusivelv  to  IRAs 
and  Keogh  Plans. 

(e)  An  affiliate  of  a  bank  includes  any 
person  directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with  the  bank.  The  term  control  means 
the  power  to  exercise  a  controlling 
infiuence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(f)  The  term  members  of  his  or  her 
family  refers  to  beneficiaries  of  the 
individual  for  w  hose  benefit  the  IR,\  or 
Keogh  Plan  is  established  or 
maintained,  who  would  be  members  of 
the  family  as  that  term  is  defined  in 
Code  section  4975(e)(6),  or  a  brother,  a 
sister,  or  spouse  of  a  brother  or  a  sister. 

(g)  The  term  service  includes 
incidental  products  of  a  de  minimis 
value  provided  by  third  persons, 
pursuant  to  an  arrangement  with  the 
bank,  which  are  directly  related  to  the 
provision  of  banking  services  covered 
by  the  exemption. 

Signed  at  Washington.  DC.  this  21st  day  of 
April  1994 

Alan  D.  Lebowitz, 

Deputy  Assistant  Secretary  of  Program 
Operations,  Pension  and  iVelfare  Benefits 
Administration'  U.S.  Department  of  Labor. 
[PR  Doc.  94-10426  Filed  4-29-94;  8:45  ami 

BILUNG  CODE  4Sia-2»-M 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Merit  Systems  Protection 

Board. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Merit  Systems 
Protection  Board  (MSPB)  is  requesting  a 
one-year  extension  of  approval  of  its 
appeal  form.  Optional  Form  282  (Rev. 
12-89)  from  the  Office  of  Management 
and  Budget  (OMB)  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980,  and  soliciting  comments  on  the 
public  reporting  burden.  The  reporting 
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burden  for  the  collection  of  inforrration 
on  this  form  is  estimated  to  vary  from 
20  minutes  to  one  hour  per  response, 
with  an  av-  :age  of  30  minutes  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
DATES:  Comments  must  be  received  on 
or  before  June  1,  1994. 
ADDRESSES:  Copies  of  the  appeal  form 
may  be  obtained  from  Paul  D.  Mahoney, 
Director,  Office  of  Management 
Analysis,  Merit  Systems  Protection 
Beard,  1120  Vermont  Ave..  NW.. 
Washington,  DC  20419.  Comments 
concerning  the  pnperwcrk  burden 
should  be  addressed  to  Paul  D. 
Mahoney,  Director,  Office  of 
Management  Analysis,  Merit  Systems 
Protection  Board,  1120  Vermont  Ave., 
NW.,  Washington,  DC  20419;  and  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (Optional 
Form  283)  Washington,  DC  20503. 
FOR  FURTHER  INFORMATiON  COtfTACT: 
C.P.  Kramarsky,  Office  of  Management 
Analysis:  (202)  653-8892. 

Dared:  April  22.  10fl4. 
Robert  E.Taylor. 

Chrk  of  the  Board. 

Ir  R  Doc.  94-10324  Filed  4-29-94.  845  ami 

WLUNO  COOe  7400-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Biological 
Sciences;  Notice  Of  Meeting 

hi  accordance  vi-ith  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Maine:  Special  Emphasis  Panel  in 
Biolrtgical  S  '•"ncfs. 

Date  and  uine:  May  17  &  18, 1994. 

Place:  National  Science  Foundution.  4201 
Wilson  Boulevard,  room  3.30,  .Arlington,  V.^ 
22230. 

Tyf.'e  of  meeting:  Closed. 

Coiitac  t  person:  Dr.  Umes  T.  Callahan. 
Division  of  Environmental  Bioloj^y.  Room 
635.  National  Science  Foundation,  4201 
VViJson  Boulevard.  Arlington,  VA  22230. 
Telephone:  (703)  306-14a3. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Long 
Term  Ecological  Research  (renewal) 
pro{K)sais  as  part  of  the  selection  process  for 
awards. 

Reason  for  closing:  The  proposals  bemg 
reviewed  include  information  of  a 
propnetary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 


concerning  individuals  a-ssociated  with  the 
proposals.  These  matters  are  exemnt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  theGovernraenl 
in  the  Sunshine  Act. 

Dated:  April  25,  1994. 
Nf.  Rebecca  Winkler. 
Committee  Management  Officer 
(FR  Doc.  94-10329  Filed  4-29-94;  8:45  am| 

BILLING  CODE  7SS5-01-M 


Advisory  Committee  fcr  Computer  and 
Information  Science  and  Engir>eering; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  S2- 
4R3.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

S'ume:  Advisory  Committee  for  Computer 
and  Information  Science  and  Engineering 

Date  and  time:  May  19.  1M4.  8;30  a.m.  to 
5  p.m.  Mav  20.  199-t;  8:30  a.m.  to  2:30  p.m. 

Place:  4201  Wilson  Blvd.,  Arlington,  VA 
22230.  Room  375. 

Type  of  meeting:  Open. 

Contact  pemon:  Odessa  EK'son, 
Administrative  Officer.  Office  of  the 
Assistant  Director,  Directorate  for  Computer 
and  Information  Science  and  Engineering, 
National  Science  Foundation.  4201  Wilson 
Blvd.,  Arlington,  VA  22230.  Telephone:  (7031 
306-1900. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  meeting:  To  advise  NSF  on  the 
impact  of  its  policies,  programs  and  activities 
on  the  QSE  community;  to  provide  ad\  ice  to 
the  .Assistant  Director/CISE  on  issues  related 
to  long  range  planning,  and  to  form  ad  hoc 
subcommittees  to  carr^'  out  needed  studies 
and  tasks. 

Agenda: 

(1)  Strategic  Planning. 

(2)  CISE  High  Performance  Computing  and 
f^ommunications  Phmning. 

(3)  Networking  Issues. 

(4)  Advisory  Committet^  .Activities. 
Dated:  April  25,  1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

jFR  Doc.  94-10330  Filed  4-29-94.  8:45  ami 

BILLING  COOe  7SS&-01-M 

Special  Er^p^asis  Panel  in  Cross 
Disciplinary  Activities;  Meeting 

In  accordance  with  the  Federal 
Advisory-  Committee  Act  (F\ib.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Cross 
Disciplinary  Activities. 

Date  and  time:  May  17.  1994;  8:30  a.m.  to 
5  p.m. 

Place:  Room  1105.17  and  1150. 

Type  of  meeting:  Qosed. 

Contact  personsfsl:  Forbes  Lewis,  Program 
Director,  QSE/CDA,  Room  1160.  National 


.Science  Foundation.  4201  Wilson  Bou«<>vanl, 
Arlington.  VA  22230. 

Telephone:  (703)  306-1980. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Academic 
Research  Infrastructure  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  closing:  The  propobais  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  iiiform.ition;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c.),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

DRled  April  25,  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-10331  Filed  4-29-94:  8:45  am) 

BILLING  COOe  7S55-01-M 


DOEVNSF  Nuclear  Science  Advisory 
Committee;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  DC3E/NSF  Nuclear  Science  Advisor^' 
Committee. 

Dote  and  Time:  May  14, 1994  from  12  noon 
to  7  p.m. 

Plane:  Westin  Hotel — O'Hare,  Suite  1225. 
6100  River  Road,  Rosemont,  IL  600:3. 

Type  of  Meeting:  Open. 

Contact  Person:  John  W.  Lightbody, 
Program  Director  for  Nuclear  Physics, 
National  .Science  Foundation.  4201  Wilson 
Blvd.,  Arlington,  VA  22230.  Telephone:  (703) 
306-1890. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  advise  the  National 
Science  Foundation  and  the  Department  of 
Energy  on  st,ientific  priorities  within  the 
field  of  basic  nuclear  science  research. 

Agenda:  Presentation  of  NS.\C 
Subcommittee  Report  on  Assessment  and 
Planning  for  the  DOE  Nuclear  Physics 
Program  (W.  Henning)  (*)  Discussion  and 
recommendations  regarding  the  Charge  to 
NSAC  (*)  Public  Comments  (*)  Persons 
wishing  to  speak  should  make  arrangements 
through  the  Contact  Person  identified  above. 

Dated:  April  26.  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-10456  Filed  4-2»-94;  8:45  am) 

BILUNG  COOE  75SS-01-M 


Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems;  Notice 
of  Meeting 

In  atxordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
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Foiindation  announces  the  following 
meeting: 

Name:  Sp)ecial  Emphasis  Panel  in 
Electrical  and  Communication  Systems. 

Dates  6-  time:  May  18.  1994  8:30  am-5  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  326,  Arlington, 
Virginia  22230. 

Contact  person:  Dt.  Linton  G.  Salmon, 
Program  Director,  Solid  State  and 
Microstructures  (MEMS),  Division  of 
Electrical  and  Communications  Systems. 
Room  675,  National  Science  Foundation, 
4201  Wilson  Blvd.,  Arlington,  VA  22230. 

Telephone:  703/306-1339. 

Type  of  meeting:  Closed. 

Purpose  of:  To  review  proposals  submitted 
to  the  NSF  in  response  to  the 

Meetine:  Solid  State  and  Microstructures 
Program  (MEMS). 

Agenda:  To  review  and  evaluate  proposals 
submitted  under  a  IITA-94  National 
Challenge  Group  for  fmancial  support. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
Sunshine  Act. 

Dated:  April  25,  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  t)oc.  94-10333  Filed  4-29-94;  8:45  am) 

BILUNO  CODE  r555-01-M 


Spiaclal  Emphasis  Panel  in  Electrical 
and  Communications  Systems; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Same:  Special  Emphasis  Panel  in 
Electrical  and  Conununications  Systems 
(#1196). 

Date  a  Time:  May  18. 1994,  8  am-5  pm. 

Place:  NSF,  4201  WiLson  Boulevard,  room 
320.  Arlington,  Virginia. 

Contact  Person:  Dr.  Linton  G.  Salmon, 
Program  Director,  ECS,  room  675,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230  TELEPHONE:  703/306- 
1340. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
Sunsh-ne  Act. 


Dated:  April  25, 1994. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  94-10332  Filed  4-29-94;  8:45  am] 
BILUNQ  CODE  7S56-01-M 


Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Electrical  and  Communications  Systems. 

Date  &■  Time:  May  24. 1994—8:30  am-5 
pm. 

Place:  National  Science  Foundation,  4201 
Wilson-Boulevard,  room  530,  Arlington, 
Virginia  22230. 

Contact  Person:  Dr.  Linton  G.  Salmon. 
Program  Director,  Solid  State  and 
Microstructures  (MEMS),  Division  of 
Electrical  and  Communications  Systems, 
Room  675,  National  Science  Foundation, 
4201  Wilson  Blvd.,  Arlington,  VA  22230. 

Telephone:  703/306-1339. 

Type  of  Meeting:  Closed. 

Purpose  of  Meeting:  To  review  proposals 
submitted  to  the  NSF  in  response  to  the  Solid 
State  and  Microstructures  Program  (MEMS). 

Agenda:  To  review  and  evaluate  proposals 
submitted  under  a  IITA-94  National 
Challenge  Group  for  financial  support. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  p>ersonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use.  552b(c)  (4)  and  (6)  of  the  Government 
Sunshine  Act. 

Dated:  April  25, 1994. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

[FR  Doc.  94-10334  Filed  4-29-94;  8:45  am) 

BILLING  CODE  75a5-<H-M 


Special  Emphasis  Panel  in 
Geosciences;  Meeting 

In  accordance  with  the  Federal 
.  Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Geosciences  #1756. 

Dote;  May  19  &  20,  1994. 

Time:  8  a.m.  to  6  p.m.  each  day. 

Place:  Room  340,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dt.  James  H.  Whitcomb, 
Program  Director,  Geophysics  Program. 
Division  of  Earth  Sciences,  room  785, 


National  Science  Foundation.  Arlington,  VA 
22230,  (703)  306-1556;  or  Dr.  William  A. 
Anderson.  Program  Director,  Earthquake 
Hazard  Mitigation  Program,  room  545, 
National  Science  Foundation,  Arlington,  VA 
22230,(703)306-1362. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proptosals 
submitted  to  NSF  for  financial  support. 

/Agenda;  To  review  and  evaluate  earth 
sciences  end  engineering  proposals  as  part  of 
the  flection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Goverrunent 
in  the  Sunshine  Act. 

Dated:  April  25, 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  94-10336  Filed  4-29-94;  8:45  am) 

BILUNO  CODE  75S»-01-M 


Special  Emphasis  Panel  in  Materials 
Research;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meetings: 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (DMR). 

Dates,  and  Times:  May  15,  1994,  7  pm-9 
pm;  May  16  and  17,  1994,  8  am-8  pm;  May 
18,  1994,  8am-l  pm. 

P/oce; National  Science  Foundation.  4201 
Wilson  Boulevard,  Arlington,  VA  22230; 
Rooms  330  (May  15  only),  310.  and  365. 

Type  of  Meetings:  Closed. 

Contact  Person:  Dr.  W.  Lance  Ha  worth. 
Program  Director.  Materials  Research  Science 
and  Engineering  Centers,  Division  of 
Materials  Research,  room  1065,  National 
Science  Foundation.  4201  Wilson  B!vd, 
Arlington,  VA  22230.  Telephone  (703)  306- 
1815. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support  by  the 
Materials  Research  Science  and  Engineering 
Centers  Program. 

Agenda:  Review  and  evaluate  proposals  as 
part  of  the  selection  process  for  subsequent 
awards.  Includes  presentation  by,  and 
discussion  with,  Icey  participants  in 
proposals  previously  selected  as  finalists. 

Reason  for  Closing:  The  proposals  being 
reviewed  may  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b.(c)  (4)  and  (6)  of  thr  Govr.-nmcnt 
in  the  Sunshine  Act. 
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Dated:  April  25,  1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

|FR  Doc.  94-10337  Filed  4-29-94;  8:45  ami 

BILUNG  CODE  7J55-01-M 


Special  Emphasis  Panel  in  Mechanical 
&  Structural  Systems;  Meeting 

Li  accordance  with  the  Federal 
Advisor\'  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Prnal  in 
MtH;hanicaI  &  Structiiral  Systems. 

Du.'e  &■  Time:  May  20,  1994— 8  30  a.m.- 
5:30  p.m. 

Place:  N;     -nal  Science  Fouadati(m,  4201 
Wllsori  BoL.evard,  roiHn  365,  Ariington. 
Virginia  22230. 

Contact  Person:  Dr.  Jdhn  B.  .Scalzi,  Program 
t.;irw:tor,  703/306-1339. 

Type  of  Meeting,:  CJlosed. 

Purpose  of  Meeting:  To  provide  advice  and 
'I  commendations  concenmg  support  for 
■-^search  proposals  submitted  to  the  NSF  for 
financiai  research. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  i)eing 
reviewed  include  information  of  a 
;)roprietary  confidential  nature,  including 
technical  information;  financial  data,  sue  h  as 
salaries;  and  persona!  information 
concerning  individuals  a.ssociate<i  with  the 
proposals.  Thc^e  matters  are  exempt  under  5 
L'.S'.C.  552b(c)  (4)  and  (b)  of  the  Government 
Sunshine  Act. 

Dated:  April  25,  1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

!FR  Doc.  94-^0338  Filed  4-29-')4;  8:45  am) 

eiLLMG  CODE  .  .SS-01-M 


Advisory  Panel  for  Neurosctence; 

Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Neumscicnce 
(1158). 

Date  and  Time:  May  lBth-18th,  1994;  9 
a.m. -5  p.m. 

Place:  National  Science  Foundation,  rcxjm 
380,  4201  Wilson  Blvd.,  Arlington,  VA 
22230. 

Type  of  Meting:  Part-Open. 

Coirtact  Person:  Dr.  Laurence  Stanford, 
Program  Director,  Developmental 
Neuroscience,  Division  of  Integrative  Biology 
and  Neuroscience.  suite  685,  National 
Science  For.    iation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230,  Telephone:  (703)  306- 
1425. 

Purpose  o/Meefj/?g:  To  fjTovirfe  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 


Agenda:  Closed  snssion  May  16  &  18th. 
1994;  9  a.m.-5  p.m.  and  May  17th.  1994 
except  where  noted  below.  To  review  and 
evaluate  Developmental  Neuroscience 
proposals  as  part  of  the  selection  process  foi 
awards. 

Open  Session:  May  17lH,  1994  10  a.m.-12 
ncKin;  To  discuss  goals  and  assessment 
procedures. 

Peiison  for  C'.og'ng:  The  prtjposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
.salaries:  and  personal  information 
concerning  individuals  associated  wirh  the 
proposals.  These  matters  are  exempt  under  5 
li.S  C.  552b{c),  (4)  and  (6)  of  the  G<jvermnent 
in  the  Sunshine  Act. 

Dated:  April  25.  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  D<ic.  94-10339  Filed  4-29-94;  8:45  am) 

BILCNG  CCOC  7S5S-01-M 


Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

AGENCY:  Nationai  Science  Foundation. 
ACTION:  Notice  of  amendment  to  the 
NSF  Statement  of  Organization. 
Functions,  and  Delegations  of 
Authority. 

SUMMARY:  The  Directorate  for 
Engineering  has  been  reorganized  to 
better  align  and  integrate  the 
Directorate's  programs.  This 
reorganization  reflects  the: 

•  Renaming  of  the  Division  of 
Chemical  and  Thennal  Sy.stenis  as  the 
Division  of  Chemical  and  Transport 
Systems: 

•  Restructuring  and  renaming  of  the 
Division  of  Biological  and' Critical 
Systems  as  the  Division  of 
Bioengineering  and  Envijoa'^iental 
Systems  and  the  Division  of  Meciianical 
and  Structural  Systems  as  ih.;  Division 
of  Civil  and  Metiiianirai  Systems:  and 

•  Merging  of  the  Division  of  Design 
and  Manufacturing  Systems  and  the 
Division  of  Industrial  Innovation 
Interface  to  form  the  Division  of  Design, 
Manufacture  and  Industriallnnovation. 
EFFECTIVE  DATE:  January  9,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Modestine  Rogers,  National  Science 
Foundation,  Division  of  Human 
Resource  Management,  4201  Wilson 
Boulevard,  room  315,  Arlington, 
Virginia  22230,  telephone  703-306- 
1181. 

SUPPLEMENTARY  INFORMATION:  The 
Division  of  Chemical  and  Transport 
Systems  (CTS)  funds  research  that 
strengthens  the  engineering  base  for 
technologies  involving  chemical, 
thermal  and  flow  processes.  These 
processes  are  important  in  a  variety  of 


areas  such  as  microelectronics,  spec  ialty 
chemicals,  pharmaceuticals,  energy 
produr  tion  and  transfer,  molecular 
engineering  of  advanced  materials,  and 
chemical  processing  of  hazardous  waste. 

The  Division  of  Bioengineering  and 
Environaieiital  Systems  (BES)  is 
responsible  for  supporting  research  that 
expands  the  knowledge  base  of 
bioengineering;  improves  our  ability  to 
apply  engineering  metiiods  to  correct 
problems  that  impair  the  usefulness  of 
land,  air,  or  water;  and  explores  basic 
engineering  problems  in  the 
development,  conservation,  and  use  of 
ocjean  resources  and  systems. 

The  Division  of  Civil  and  Mechanical 
Systems  (CMS)  is  responsible  for 
supporting  research  that  will  advance 
the  engineering  base  necessary  for 
developing  new  or  improved 
mechanical  and  civil  engineering 
technologies.  In  addition,  CMS  is 
responsible  for  supporting  research  that 
strengthens  the  engineering  knowledge 
ba.se  of  potentially  destructive 
phenomena  such  as  earthquakes,  floods, 
sea  level  rise,  greenhouse  effects, 
expanding  ami  collapsing  soils, 
de.structive  winds,  landslides,  Lsunamis. 
and  stonn  surges. 

The  Division  of  Des'gn,  Manufacture 
and  Industrial  Iiinovation  (DMII)  is 
responsible  for  supporting  research  that 
seeks  to  sen.'e  a  broad  spectnim  of 
American  industry  through  developing 
and  expanding  the  scientific  and 
engineeriiig  foundations  of  design, 
manufacturing,  production,  and 
integration  engineering.  It  focuses  on 
the  rela;io;:ships  between  industrial 
development,  technological  innovation, 
and  scientific  re.search.  Additionally, 
DMII  concentrates  on  long-term  efforts 
needed  to  deepen  our  understanding  of 
the  processes,  operations,  and  systems 
which  comprise  modem  manufacturing, 
and  to  make  our  manufacturing  base 
more  competitive  by  increasing  its 
innovation  and  responsiveness  to 
changing  needs.  The  Division  also 
provides  a  focus  for  the  small  business 
activities  of  NSF  and  administers  the 
Small  Business  Innovation  Research 
program  through  its  Office  of  Industrial 
Innovation  and  Partnerships.  |58  FR 
7587-7595,  February  8,  1993] 

Dated:  April  25,  1994. 
M  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc  94-10340  Filed  4-29-94;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Nominations  of  New  Members  of  the 
Advisory  Committee  on  the  Medical 
Uses  of  Isctcpes 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Call  for  nominations. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  inviting 
nomiinations  of  individuals  for  its 
Advisory  Committee  on  the  Medical 
Usp^  of  isotopes  (ACMUI)  who  are 
qualified  in  radiation  therapy 
techhology  and/or  medical  dosimetry. 
DATBS:  Nominations  are  due  July  1, 
1994. 

ADDRESSES:  Submit  nominations  to: 
SecriEAary  of  the  Commission,  ATTN: 
Advisory  Committee  Management 
Officer.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  VV.  Camper,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclaar  Regulatory  Commission, 
Washington,  DC  20555,  Telephone: 
301-504-3417. 

SUPPLEMENTARY  INFORMATION:  The 
ACMUI  advises  NRC  on  policy  and 
technical  issues  that  arise  in  regulating 
the  ihedical  use  of  byproduct  material 
for  diagnosis  and  therapy. 
Responsibilities  include  providing 
guidance  and  comments  on  changes  in 
NRG  rules,  regulations,  and  guides 
concerning  medical  use;  evaluating 
certc^in  non-routine  uses  of  byproduct 
material  for  medical  use;  emd  providing 
tech^iicftl  assistance  in  licensing, 
inspection,  and  enforcement  cases. 

Cdmm.ittee  members  posses  the 
medical  and  technical  skills  needed  to 
addrpss  evolving  issues.  The  ACUMI 
currftntly  consists  of  three  physician 
specialists  in  therapeutic  radiology, 
with  experience  in  teletherapy  and 
brac^iytherapy;  three  physiciaji 
specialists  in  nuclear  medicine,  with 
backjy-ounds  in  radiology,  internal 
medicine,  and  cardiology;  a  nuclear 
medicine  technologists;  a 
radiopharmacist:  a  specialist  in  medical 
physucs;  a  paiient's  rights  and  care 
advojcate;  an  individual  with  experience 
in  Sthte  regulation  of  radioisotopes;  and 
a  representative  from  the  Food  and  Drug 
Administration. 

NRC  is  soliciting  nominations  of 
persons  who  are  qualified  in  radiation 
therapy  technology  and/or  medical 
dosiBletry.  Persons  having  the 
aforementioned  qualifications  are 
encouraged  to  apply. 

Nominees  must  include  resumes 
describing  their  educational  and 


professional  qualifications,  and  provide 
their  current  addresses  and  telephone 
numbers. 

All  new  committee  members  will 
serve  a  2  year  term,  with  possible 
reappointment  to  two  additional  2 — 
year  terms. 

Nominees  must  be  United  States 
citizens  and  be  able  to  devote 
approximately  80  hours  per  year  to 
•committee  business.  Members  will  be 
compensated  and  reimbursed  for  travel 
(including  per  diem  in  lieu  of 
subsistence),  secretarial,  and 
correspondence  expenses.  Nominees 
will  undergo  a  security  background 
check  and  will  be  required  to  complete 
financial  disclosure  statements  in  order 
to  avoid  confiict  of  interest  issues. 

Dated  at  Washington,  DC,  this  25th  day  of 
April.  1994. 

For  the  Nuclear  Regulator>'  Commission. 
John  C.  Hoyle, 

Advisory  Committee  Management  Officer, 
Office  of  the  Secretary  of  the  Commission. 
IFR  Doc.  94-10370  Filed  4-29-94;  8:45  am] 
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PA  94-008] 

Sean  G.  Miller,  Coal  City,  IL;  Order 
Prohibiting  Involvement  In  NRC- 
Llcensed  Activities  (Effective 
Immediately) 

I 

Mr.  Sean  G.  Miller  was  formerly 
employed  by  the  Commonwealth  Edison 
Company  (CECo)  from  June  18,  1990. 
until  he  resigned  his  employment  on 
December  2,  1992.  He  most  recently 
held  the  position  of  Quahfied  Nuclear 
Engineer  (QNE)  with  responsibilities 
involving  compliance  with  NRC 
requirements  for  the  operation  of  a 
nuclear  power  plant.  CECo  holds 
Facility  Licen.ies  DPR-19  and  DFR-25 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  part  50.  The  Ucenses 
authorize  CECo  to  operate  the  Dresden 
Nuclear  Station  Units  2  and  3  located 
near  Morris,  Illinois.  The  licenses  were 
issued  by  the  NRC  on  December  22, 
1969,  and  March  2. 1971.  respectively. 

II 

On  November  24. 1992.  CECo  notified 
the  NRC  that  CECo  senior  managers  had 
just  become  aware  of  an  incident  that 
had  occurred  on  September  18,  1992, 
when  Unit  2  was  operating  at  75% 
power.  A  Nuclear  Station  Operator 
(NSO).  a  licensed  reactor  operator,  had 
incorrectly  moved  control  rod  H-1 
while  repositioning  control  rods  to 
change  localized  power  levels  within 
the  reactor  core,  and  the  event  was 


concealed  from  CECo  management.  Both 
CECo  and  NRC  initiated  an  investigation 
of  the  incident. 

On  September  18.  1992,  the  NSO,  a 
licensed  operator,  erroneously  moved 
control  rod  H-1  from  Position  48  (fully 
withdrawn)  to  Position  36.  The  NSO 
and  two  individuals  in  training  to 
become  nuclear  engineers  were  in  the 
control  room  when  Mr.  Miller,  the  QNE 
on  duty  and  an  unlicensed  individual, 
recognized  the  NSO's  error.  Mr.  Miller 
informed  the  NSO  of  the  error,  the  NSO 
continued  to  move  control  rods  at  Mr. 
Miller's  direction,  uithout  the 
knowledge  or  approval  of  the  Station 
Control  Room  Engineer  (SCRE).  and 
then  Mr.  Miller  informed  the  SCRE  of 
the  event.  Later  the  SCRE  spoke  with 
Mr.  Miller,  the  NSO  and  the  two  nuclear 
engineers  in  training  and  they  all  agreed 
that  they  would  not  discussed  the 
incident  with  anyone  else.  As  a  result, 
neither  the  mispositioned  rod  nor  the 
subsequent  deviation  from  the  planned 
control  rod  pattern  were  documented  in 
the  control  room  log.  Mr.  Miller  falsified 
a  Form  14-14C  plant  record,  and  CECO 
management  was  not  informed  of  the 
incident. 

Dresden  Technical  Specification 
6.2.A.1  stated  that  applicable 
procedures  recommended  in  Appendix 
A  of  Regulatory  Guide  1.33.  Revision  2 
dated  February  1978,  shall  be 
established,  implemented,  and 
maintained.  Regulatory  Guide  1.33, 
Appendix  A.l.c,  included 
administrative  procedures  general  plant 
operating  procedures,  and  procedures 
for  startup,  operation,  and  shutdowm  of 
safety  related  systems. 

Di^sden  Operating  Abnormal 
Procedure  (DOA)  300-12, 
"Mispositioned  Control  Rod",  Revision 
2,  November  1991,  Section  C.2, 
required,  in  part,  that  if  a  control  rod  is 
moved  more  than  one  even  notch  from 
its  in  sequence  position,  then  all  control 
rod  movement  must  be  discontinued. 
Section  D.2.a.(1)  required,  in  part,  that 
if  a  single  control  rod  is  inserted  more 
than  one  even  notch  from  its  in- 
sequence  position  and  reactor  power  is 
greater  than  20%.  and  if  the 
mispositioning  occurred  within  the  last 
10  minutes,  then  the  mispositioned 
control  rod  must  be  continuously 
inserted  to  Position  00.  Section  D.6 
required  that  an  upper  management 
representative  will  conduct  an 
evaluaton  into  the  cause  of  the 
mispositioning  and  implement 
immediate  corrective  actions  prior  to 
the  resumption  of  routine  control  rod 
movements. 

These  procedures  were  not  followed. 
Specifically,  the  NSO  failed  to  insert  the 
mispositioned  control  rod  to  Position 
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00,  and  continued  to  move  control  rods 
solely  at  the  direction  of  Mr.  Miller  and 
without  the  performance  of  an 
evaluation  and  corrective  actions  by  an 
upper  management  representative.- 

Dresdent  Administrative  Procedure 
(DAP)  14-14,  '"Control  Rod  Sequences." 
Revision  0,  dated  November  1Q91. 
section  F.l.e,  required  that  Form  14- 
14C,  '"Special  Instructions"',  must 
provide  instructions  which  should  b« 
clearly  stated  and  strictly  adhered  to 
and  required  that  the  instructions  be 
approved  by  the  ONE  (in  this  case,  Mr. 
Miller)  and  an  operations  shift 
supervisor.  Hooyer,  on  September  IH. 
1992,  following  the  mispositioning  of 
control  rod  H-1,  control  rod  arrays  8D2 
and  5  were  moved  at  Mr.  Miller's 
direction  and  without  the  completion  of 
a  Special  Instniction  Form  14-14C 
clearly  stating  the  sequence,  and 
without  prior  approval  of  Mr.  Miller's 
instnictions  by  an  operations  shift 
supervisor.  By  directing  the  continued 
movement  of  control  rods  without  the 
approval  of  a  licensed  operator,  Mr. 
Miller,  who  is  not  a  licensed  operator. 
violated  10  CAR  55.3.  Furthermore,  after 
these  rods  had  been  moved.  Mr.  Miller 
knowingly  completed  a  Fonn  14-14C  to 
indicate  a  different  sequence  of  control 
rod  movements  than  that  which  actually 
occurred.  The  effect  of  this  inaccurate 
Form  14-14C  was  to  conceal  the 
mispositioning  of  control  rod  H-1  and 
the  subsequent  movement  of  control 
rods  in  violation  of  plant  procedures. 

Based  on  the  NRC  Office  of 
Investigations  (OI)  investigation  of  this 
matter  (Ol  Report  No.  3-92-055R),  I 
conclude  that  Mr.  Miller,  along  with 
certain  other  CECo  employees, 
deliberately  attempted  to  conceal  with 
the  mispositioned  control  rod  event  by 
failing  to  document  the  incident  as 
required  by  plant  procedures.  By 
falsifying  the  Form  14-14C,  Mr.  Miller 
deliberately  put  CEOo  in  violation  of 
Dresden  Technical  Specification 
6.2.A.I.  DAP  14-14,  Section  F.l.e.,  and 
10  CFR  50.9,  "Completeness  and 
Accuracy  of  Information". 

Ill 

Based  on  the  above,  Mr.  Miller,  an 
employee  of  CECo  at  the  time  of  the 
event,  engaged  in  deliberate  misconduct 
which  caused  CECo  to  be  in  violation  of 
its  license  conditions  and  10  CFR  50.9 
and  which  constitutes  a  violation  of  10 
CFR  50.5  and  10  CFR  55.3. 

The  NRC  must  be  able  to  rely  on  its 
licensees  and  their  employees  to  comply 
with  NRC  requirements,  including  the 
requirement  to  maintain  records  that  are 
complete  and  accurate  in  all  material 
respects.  Mr.  Miller's  action  in  causing 
CECo  to  violate  its  license  conditions 


and  10  CFR  50.9  have  raised  serious 
doubt  as  to  whether  he  can  be  relied 
upon  to  comply  with  NRC  requirements, 
including  the  requirements  to  maintain 
complete  and  accurate  records.  Mr. 
Miller's  deliberate  misconduct  that 
caused  CECo  to  violate  Commission 
requirements  cannot  and  will  not  be 
tolerated. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  will  be  protected,  if 
Mr.  Miller  were  permitted  at  this  time 
to  be  engaged  in  the  performance  of 
NRC-licensed  and  regulated  activities. 
Therefore,  the  public  health,  safety  and 
interest  require  that  Mr.  Miller  be 
prohibited  from  being  involved  in  any 
NRC-licensed  activities  for  three  years 
from  the  date  of  this  Order.  In  addition, 
for  the  same  period,  Mr.  Miller  is 
required  to  give  notice  of  this  Order  to 
any  prospective  employer  engaged  in 
NRC-licensed  activities  as  described  in 
Section  IV,  Paragraph  B,  below,  from 
whom  he  seeks  employment  in  non- 
licensed  activities  to  ensure  that  such 
employer  is  aware  of  Mr.  Miller's 
previous  history.  For  five  years  from  the 
data  of  this  Ortfer,  Mr.  Miller  is  also 
required  to  notify  the  NRC  of  his 
employment  by  any  person  engaged  in 
NRC-licensed  activities,  as  described  in 
Section  IV,  Paragraph  B,  below,  so  that 
appropriate  inspections  can  be 
performed.  Furthermore,  pursuant  to  10 
CFR  2.202, 1  find  that  the  significance  of 
the  conduct  described  above  is  such  that 
the  public  health,  safety  and  interest 
require  that  this  Order  be  immediately 
effective. 

IV 

Accordingly,  pursuant  to  sections 
103.  161b.  161i,  1610,  182  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
50.5,  it  is  hereby  ordered,  effective 
immediately,  that: 

A.  Mr.  Miller  is  prohibited  for  three 
years  from  the  date  of  this  Order  from 
engaging  in  activities  licensed  by  the 
NRC. 

B.  Should  Mr.  Miller  seek 
employinent  in  non-licensed  activities 
with  any  persons  engaged  in  NRC- 
licensed  activities  for  three  years  from 
the  date  of  this  Order,  Mr.  Miller  shall 
provide  a  copy  of  this  Order  to  such 
person  at  the  time  Mr.  Miller  is 
soliciting  or  negotiating  emplo\Tnent  so 
that  the  person  is  aware  of  the  Order 
prior  to  making  an  employment 
decision.  For  the  purposes  of  this  Order, 
licensed  activities  include  the  activities 


of;  (1)  An  NRC  licensee;  (2)  an 
Agreement  State  licensee  conducting 
NRC-licensed  activities  pursuant  to  10 
CFR  150  20;  and  (3)  an  Agreement  State 
licensee  involved  in  the  distribution  of 
products  that  are  subject  to  NRC 
jurisdiction. 

C.  For  three  years  from  the  date  of  this 
Order,  Mr.  Miller  shall  provide  notice  to 
the  Director,  Office  of  Enforcement,  U.S 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  of  t.he  name, 
address,  and  telephone  number  of  the 
employer,  within  72  hours  of  his 
aci;eptance  of  an  employment  offer 
involving  non-licensed  activities  for  an 
employer  etigaged  in  NRC-licensed 
activities  described  in  Paragraph  IV. B. 
above. 

D.  After  the  three  year  prohibition  has 
expired  as  described  in  Paragraphs  IV. ,•'1 
and  B  above,  Mr.  Miller  shall  provide 
notice  to  the  Director,  Office  of 
Enforcement,  for  acceptance  of  any 
employment  in  NRC-licensed  activity 
for  an  additional  two  year  period. 

The  Director,  Office  of  Enforcement 
may,  in  uTiting,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  Mr.  Miller  of  good 
cause. 


In  accordance  with  10  CFR  2.202,  Mr. 
Miller  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  a;i  answer  to  this  Order,  and 
may  request  a  hearing  within  30  days  of 
the  date  of  this  Order.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
ccn.sents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or  affirmatioii 
specifically  admit  or  deny  each 
allegation  or  charge  made  in  this  Order 
and  shall  set  forth  the  matters  of  fact 
and  law  on  which  Mr.  Miller  or  othor 
person  adversely  affected  relies  and  the 
reasons  as  to  why  the  Order  should  not 
have  been  issued.  Any  answer  or 
request  for  a  hearing  shall  be  submitted 
to  the  Secretary',  U.S.  Nuclear 
Regu)ator>'  Commission,  ATTN:  Chief, 
Docketing  and  Service  Section, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555;  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address;  to  the  Regional  Administrator. 
Region  III,  U.  S.  Nuclear  Regulatory 
Commission,  801  Warrenville  Road, 
Lisle,  Illinois  60532^351;  and  to  Mr. 
Miller,  if  the  answer  or  hearing  request 
is  by  a  person  other  than  Mr.  Miller.  If 
a  person  other  than  Mr.  Miller  requests 
a  hearing,  that  person  shall  set  forth 
with  particularity  the  manner  in  which 
his  interest  is  adversely  affected  by  this 
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Ordsr  fend  shall  address  the  criteria  set 
forth  ic  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  Mr.  Miller 
or  a  p€srson  whose  interest  is  adversely 
affected,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  qf 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Order  should  be 
sustained. 

Pursuant  to  10  CFR  2.202(c){2){i).  Mr. 
Miller,  or  any  person  adversely  affected 
by  this  Order,  may  in  addition  to 
demanjding  a  hearing,  at  the  time  that 
answei  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  affectiveness  of  the  Order  on 
the  groimd  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  re<|uest  for  a  hearing  shall  not  stay 
the  im^nediate  effectiveness  of  this 
Order. 

Dated  Bt  Rockville,  Manland  this  21  day 
of  April  1994. 

For  the  Nuclear  Regulatory  Commission. 
lames  L.  Milhoan, 

Depu  ty  Execu  tive  Director  for  Nuclear  Reactor 
Regulation.  Regional  Operations  and 
Research. 
IFR  Dog  94-10371  Filed  4-2^94;  8:45  am) 

BILLING  CODE  7S»-01-M 


[Docket  No.  50-388] 

Pennsylvania  Power  and  Light 
Company;  Withdrawal  of  Application 
for  Amendment  to  Facility  Operating 
License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Permsylvania 
Power  and  Light  Company  (the  licensee) 
to  withdraw  its  September  14,  1993, 
application  for  proposed  amendment  to 
Facility  Operating  License  No.  NPF-22 
for  the  Susquehanna  Steam  Electric 
Station,  Unit  2,  located  in  Luzerne 
County*  Pennsylvania. 

The  proposed  amendment  would 
have  revised  the  requirements  in 
sections  3.6.1.8  and  4.6.1.8  of  the 
Technical  Specifications  to  allow 
continued  operation  with  an  inoperable 
suppression  chamber  purge  valve. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  November  10, 
1993  (5B  FR  59754).  However,  by  letter 


dated  December  22, 1993,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  14, 1993, 
and  the  licensee's  letter  dated  December 
22,  1993,  which  wididrew  the 
application  for  license  amendment.  The 
above  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street, 
NVV.,  Washington,  EX],  and  the 
Osterhout  Free  Library,  Reference 
Department,  71  Franklin  Street,  Wilkes- 
Barre,  Pennsylvania  18701. 

Dated  at  Rockville,  Marj'Iand  this  20th  day 
of  April  1994. 

For  the  Nuclear  ReguIato.'7  Commission. 
Jacob  I.  Zimmerman. 
Acting  Project  Manager.  Project  Directorate 
1-2.  Division  of  Reactor  Projects— I/II.  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  94-10372  Filed  4-2»-94;  8:45  am] 

BILLING  CODE  7S9O-01-M 

[Docket  No.  55-30662;  License  No.  OP- 
30277-02;  lA  94-007] 

Kenneth  G.  Pierce,  Shorewood,  IL; 
Order  Prohibiting  Involvement  In  NRO 
Licensed  Activities  (Effective 
Immediately) 

I 

Mr.  Kenneth  G.  Pierce  (Licensee)  held 
Reactor  Operator's  License  No.  OP- 
30277-02  i.ssued  by  the  U.S.  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  on  July  25,  1984.  Mr. 
Pierce  was  employed  by  the 
Commonwealth  Edison  Company 
(CECo)  from  April  30, 1979  until  CECo 
terminated  his  employment  on 
December  2,  1992,  which  terminated  his 
license.  He  most  recently  held  the 
position  of  Nuclear  Station  Operator 
(NSO)  with  responsibihties  involving 
compliance  with  NRC  requirements  for 
the  operation  of  a  nucleeu  power  plant. 
CECo  holds  Facility  Licenses  DPR-19 
and  DPR-25  issued  by  the  NRC 
pursuant  to  10  CFR  part  50.  The  licenses 
authorize  CECo  to  operate  the  Dresden 
Nuclear  Station  LInils  2  and  3  located 
near  Morris,  Illinois.  The  licenses  were 
issued  by  the  NRC  on  December  22, 
1969,  and  March  2,  1971,  respectively. 

II 

On  November  24,  1992,  CECo  notified 
the  NRC  that  CECo  senior  managers  had 
just  become  aware  of  an  incident  that 
had  occurred  on  September  18,  1992, 
when  Unit  2  was  operating  at  75% 
power.  Mr.  Pierce,  who  was  the  NSO  on 
duty,  incorrectly  positioned  control  rod 
H-1  while  repositioning  control  rods  to 
change  localized  power  levels  within 


the  reactor  core,  and  the  event  was 
concealed  from  CECo  jnanagement.  Both 
CECo  and  NRC  initiated  an  investigation 
of  the  incident. 

On  September  18,  1992,  Mr.  Pierce 
erroneously  moved  the  rod  H-1  from 
Position  48  (the  hilly  wiLlidrawn 
position)  to  Position  36.  A  Qualified 
Nuclear  Engineer  (QNE)  and  two 
individuals  in  training  to  become 
"qualified"  nuclear  engineers  were  in 
the  control  room  when  the  QNE 
recognized  the  NSO's  error.  Mr.  Pierce 
failed  to  insert  the  mispositioned  rod  to 
Position  00  and  continued  to  move 
other  control  rods  at  the  direction  of  the 
QNE.  The  QNE  then  informed  the 
Station  Control  Room  Engineer  (SCRE) 
of  the  mispositioned  rod.  Later  the 
SCRE  spoke  with  Mr.  Pierce  and  the 
three  nuclear  engineers  and  they  all 
agreed  that  they  would  not  discuss  the 
incident  with  anyone  else.  As  a  result, 
neither  the  mispositioned  rod  nor  the 
subsequent  deviations  from  the  planned 
control  rod  pattern  were  documented  in 
the  control  room  log,  a  Form  14-14C 
plant  record  was  falsified,  and  CECo 
management  was  not  informed  of  the 
incident. 

The  NRC  licenses  individuals 
pursuant  to  10  CFR  part  55,  "Operators' 
Licenses,"  to  manipulate  the  controls  of 
a  utilization  facility.  The  operator 
license  requires  the  individual  to 
observe  all  applicable  rules,  regulations 
and  orders  of  the  Commission, 
including  the  operating  procedures  and 
other  conditions  specified  in  the  facility 
license. 

Dresden  Technical  Specification 
6.2.A.I.  stated  that  applicable 
procedures  recommended  in  appendix 
A  of  Regulator>'  Guide  1.33.  Revision  2 
dated  February  1978,  shall  be 
established,  implemented,  and 
maintained.  Regulatory  Guide  1.33 
Appendix  A.l.C.  included 
administrative  procedures,  general  plant 
operating  procedures,  and  procedures 
for  startup,  operation,  and  shutdown  of 
safety  related  systems. 

Dresden  Operating  Abnormal 
Procedure  (DOA)  300-12. 
"Mispositioned  Control  Rod,"  Revision 
2,  dated  November  1991,  section  C, 
"Immediate  Operator  Actions,  "  step  2, 
required,  in  part,  that  if  a  control  rod  is 
found  or  moved  more  than  one  even 
notch  from  its  in-sequence  position, 
then  all  control  rod  movement  must  be 
discontinued.  Section  D,  "Subsequent 
Operator  Actions,"  step  2.a.(l),  required 
in  part  that  if  a  single  control  rod  is 
inserted  more  than  one  even  notch  from 
its  in-sequence  position  and  reactor 
power  was  greater  than  20%,  and  if  the 
mispositioning  was  within  the  last  10 
minutes,  then  the  mispositioned  control 
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rod  must  be  continuously  inserted  to 
Position  00.  Step  5  required  the  NSO  to 
compare  the  current  off  gas  radiation 
level  to  the  off  gas  radiation  level  prior 
to  the  suspected  time  of  the 
mispositioning,  and  to  record  data  in 
the  Unit  log  book  including  the  location 
of  the  mispositioned  rod(s),  time  of 
discovery  of  the  mispositioning,  actions 
taken,  and  any  other  observation 
determined  to  be  relevant.  Step  6 
required  that  an  upper  management 
representative  will  conduct  an 
evaluation  into  the  cause  of  the 
mispositioning  and  implement 
immediate  corrective  actions  prior  to 
the  resumption  of  routine  control  rod 
movements. 

These  procedures  were  not  followed. 
Specifically,  Mr.  Pierce  failed  to  insert 
the  mispositioned  control  rod  H-1  to 
Position  00,  failed  to  compare  the  off  gas 
radiation  level  at  the  time  of  the  event 
to  the  level  prior  to  the  time  of  the 
mispositioning,  and  continued  to  move 
control  rods  without  the  performance  of 
an  evaluation  and  corrective  actions  by 
an  upper  management  representative. 
Mr.  Pierce's  failure  to  record  any 
information  concerning  the  rod 
mispositioning  event  in  the  Unit  log 
book  put  CECo  in  violation  of  its 
procedures  and  10  CFR  50.9(a). 

Based  on  the  NRC  Office  of 
Investigations  (OI)  investigation  of  this 
matter  (OI  Report  No.  3-92-055R),  I 
conclude  that  Mr.  Pierce,  along  with 
certain  other  CECo  employees, 
attempted  to  conceal  the  misposirtoned 
control  rod  event  by  deliberately  failing 
to  document  the  event  in  the  Unit  log 
book  as  required  by  plant  procedures. 

Further,  in  a  transcribed  sworn 
statement  on  December  30,  1992.  Mr. 
Pierce  stated  that  he  did  not  remember 
the  SCRE  making  a  statement  to  the 
effect  that  information  about  the 
mispositioned  control  rod  should  not 
.leave  the  control  room.  Based  on  the 
transcribed  testimony  of  three 
individuals  who  were  present  during 
the  incident  that  the  SCRE  had  made  a 
statement  to  them  to  the  effect  that 
information  about  the  mispositioned 
control  rod  should  not  leave  the  control 
room,  that  Mr.  Pierce  was  present  when 
the  SCRE  made  that  statement,  and  that 
all  five  individuals  had  agreed  not  to 
discuss  the  event  with  anyone  else,  I 
conclude  that  Mr.  Pierce's  testimony  to 
the  contrary  constituted  the  deliberate 
provision  of  inaccurate  information 
which  he  knew  to  be  material  to  the 
NRC,  in  violation  of  10  CFR  55.9, 
"Completeness  and  Accuracy  of 
Information." 


Ill 

Based  on  the  above,  Mr.  Pierce,  an 
employee  of  CECo  at  the  time  of  the 
event,  engnged  in  deliberate  misconduct 
which  caused  CECo  to  be  in  violation  of 
its  license  conditions  and  10  CFR 
50.9(a),  and  which  constitutes  a 
violation  of  10  CFR  50.5.  Further,  Mr. 
Pierce,  a  licensed  reactor  operator  at  the 
time  of  the  event,  provided  to  NRC 
investigators  information  which  he 
knew  to  he  inaccurate  in  some  respect 
material  to  the  NRC.  in  violation  of  10 
CFR  55.9. 

The  NRC  must  be  able  to  rely  on  its 
licensees  and  their  employees, 
especially  NRC-licensed  operators,  to 
comply  with  NRC  requirements, 
including  the  requirement  to  maintain 
records  and  provide  information  to  the 
NRC  that  is  complete  and  accurate  in  all 
material  respects.  Mr.  Pierce's  action  in 
causing  CECo  to  violate  its  license 
conditions  and  10  CFR  50.9.  and  hjs 
misrepresentations  to  the  NRC  have 
raised  serious  doubt  as  to  whether  he 
can  be  relied  upon  to  comply  with  NRC 
requirements  applicable  to  licen.^ed 
facilities  and  licensed  individuals  and 
to  provide  complete  and  accurate 
information  to  the  NRC.  Mr.  Pierce's 
deliberate  misconduct  that  caused  CECo 
to  violate  Commission  requirements, 
and  his  false  statements  to  Commission 
officials,  cannot  and  will  not  be 
tolerated. 

Consequently.  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  will  be  protected,  if 
Mr.  Pierce  were  permitted  at  this  time 
to  be  engaged  in  the  performance  of 
NRC-licensed  and  regulated  activities. 
Therefore,  the  public  health,  safety  and 
interest  require  that  Mr.  Pierce  be 
prohibited  from  being  involved  in  any 
NRC-licensed  activities  for  three  years 
from  the  date  of  this  Order.  In  addition, 
for  the  same  period.  Mr.  Pierce  is 
required  to  give  notice  of  this  Order  to 
any  prospective  employer  engaged  in 
NRC-licensed  activities,  as  described  in 
Section  IV,  Paragraph  C,  below,  from 
whom  he  seeks  employment  in  non- 
licensed  activities  to  ensure  that  such 
employer  is  aware  of  Mr.  Pierce's 
previous  history.  For  five  years  from  the 
date  of  Order,  Mr.  Pierce  is  also  required 
to  notify  the  NRC  of  his  employment  by 
any  person  engaged  in  NRC-licensed 
activities,  as  described  in  Section  IV, 
Paragraph  B,  below,  so  that  appropriate 
inspections  can  be  performed. 
Furthermore,  pursuant  to  10  CFR  2.202. 
I  find  that  the  significance  of  the 
conduct  described  above  is  such  that  the 


public  health,  safety  and  interest  require 
that  this  Order  be  immediately  effective. 

IV 

Accordingly,  pursuant  to  sections 
1Q3, 107.  161b,  161i,  161o,  182  and  186 
of  the  Atomic  Energy  Act  of  1954.  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202. 10  CFR 
50.5  and  10  CFR  55.61,  it  is  hereby 
ordered,  effective  immediately,  that: 

A.  Mr.  Pierce  is  prohibited  for  three 
years  from  the  date  of  this  Order  from 
engaging  in  activities  licensed  by  the 
NRC. 

B.  Should  Mr.  Pierce  seek 
employment  in  non-licensed  activities 
with  any  person  engaged  in  NRC- 
licensed  activities  for  three  years  from 
the  date  of  this  Order,  Mr.  Pierce  shall 
provide  a  copy  of  this  Order  to  such 
person  at  the  time  Mr.  Pierce  is 
soliciting  or  negotiating  employment  so 
that  the  person  is  aware  of  the  Order 
prior  to.  making  an  employment 
decision.  For  the  purposes  of  this  Order, 
NRC-licensed  activities  include  the 
activities  of:  (1)  An  NRC  licensee;  (2)  an 
Agreement  State  licensee  conducting 
licensed  activities  in  NRC  jurisdiction 
pursuant  to  10  CFR  150.20;  and  (3)  an 
Agreement  State  licensee  involved  in 
the  distribution  of  products  that  are 
subject  to  NRC  jurisdiction. 

C.  For  three  years  h"om  the  date  of  this 
Order,  Mr.  Pierce  shall  provide  notice  to 
the  Director.  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  of  the  name, 
address,  and  telephone  number  of  the 
employer,  within  72  hours  of  his 
acceptance  of  an  employment  offer 
involving  non-licensed  activities,  for 
any  employer  engaged  in  NRC-licensed 
activities  described  in  Paragraph  IV. B, 
above. 

D.  After  the  three  year  prohibition  has 
expired  as  described  in  Paragraphs  IV. 
A  and  B,  above,  Mr.  Pierce  shall  provide 
notice  to  the  Director.  Office  of 
Enforcement,  for  acceptance  of  any 
employment  in  an  NRC-licensed  activity 
for  an  additional  two  year  period. 

The  Diredor.  Office  of  Enforcement 
may.  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  Mr.  Pierce  of  good 
cause. 


In  accordance  with  10  CFR  2.202.  Mr. 
Pierce  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  within  30  days  of 
the  date  of  this  Order.  The  answer  may 
con.sent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
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affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
Order  and  shall  set  forth  the  matters  of 
fact  and  law  on  which  Mr.  Pierce  or 
other  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission,  ATTN:  Chief, 
Docketing  and  Service  Section, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555;  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address;  to  the  Regional  Administrator, 
Region  III,  U.S.  Nuclear  Regulatory 
Commission,  801  Warrenville  Road, 
Lisle.  Illinois  60532-4351;  and  to  Mr. 
Pierce,  if  the  answer  or  hearing  is  by  a 
person  other  than  Mr.  Pierce.  If  a  person 
othet  than  Mr.  Pierce  requests  a  hearing, 
that  person  shall  set  forth  with 
part|icularity  the  manner  in  which  his 
intejrest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
fort^iin  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  Mr.  Pierce 
or  a  person  whose  interest  is  adversely 
affected,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Order  should  be 
sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  Mr. 
Pierce,  or  any  person  adversely  affected 
by  this  Order,  may  in  addition  to 
demanding  a  hearing,  at  the  time  that 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An 
Answer  or  a  REQUEST  for  a  Hearing 
Shall  Not  Stay  the  Immediate 
Effectiveness  of  This  Order. 

Dated  at  Rockville.  Maryland  this  21  day 
of  April  1994. 

F«-  the  Nuclear  Regulatory  Cormnis.sion. 
James  L.  Milhoan, 

Deputy  Executive  Director  for  Nuclear  Reactor 

Begiilation,  Regional  Operations  and 

Research. 

[PR  DcK.  94-10373  Filed  4-29-94;  8:45  am] 

BILUNG  CODE  7SM-01-M 


[Docket  No.  55-30849;  License  Ho.  SOP- 
30516-01;  lA  94-006] 

David  Tang  Wee,  Tinley  Park,  IL;  Order 
Prohibiting  Involvement  In  NRC- 
Llcensed  Activities  (Effective 
Immediately) 

I 

Mr.  David  Tang  Wee  (Licensee)  held 
Senior  Reactor  Operator's  License  No. 
SOP-30516-01  (License),  issued  by  the 
U.S.  Nuclear  Regulatory  Commission 
(NRC  or  Commission)  on  August  14. 
1985.  Mr.  Tang  Wee  was  employed  by 
Commonwealth  Edison  Company 
(CECo)  between  June  22.  1981  until  his 
emplojTnent  was  terminated  by  CECO 
on  December  2, 1992,  an  action  which 
terminated  license  SOP-30516-01.  The 
Licensee  most  recently  held  the  position 
of  Station  Control  Room  Engineer 
(SCRE)  with  responsibilities  involving 
compliance  with  NRC  requirements  for 
the  operation  of  a  nuclear  power  plant. 
CECo  holds  Facility  Licenses  DPR-19 
and  DPR-25  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  pursuant  to  10  CFR  Part 
50.  These  licenses  authorize  CECo  to 
operate  the  Dresden  Nuclear  Station 
Units  2  and  3  located  near  Morris, 
Illinois. 

II 

On  November  24, 1992.  CECo  notified 
the  NRC  that  CECo  senior  managers  had 
just  become  aware  of  an  incident  that 
had  occurred  on  September  18,  1992 
when  Unit  2  was  operating  at  75% 
power.  A  Nuclear  Station  Operator 
(NSO),  who  was  a  licensed  reactor 
operator,  incorrectly  positioned  control 
rod  H-1  while  repositioning  control 
rods  to  change  localized  power  levels 
within  the  reactor  core,  and  the  event 
was  concealed  from  CECo  management. 
Both  CECo  and  the  NRC  initiated 
investigations  of  the  incident. 

On  September  18.  1992.  the  NSO 
erroneously  moved  control  rod  H-1 
from  Position  48  (fully  withdrawn)  to 
Position  36.  A  Qualified  Nuclear 
Engineer  (QNE)  and  two  individuals  in 
training  to  become  "qualified"  nuclear 
engineers  were  in  the  control  room 
when  the  QNE  recognized  the  NSO's 
error.  The  QNE  informed  the  NSO  of  the 
error.  The  NSO  failed  to  insert  the 
mispositioned  rod  to  Position  00  and 
continued  to  move  other  control  rods  at 
the  direction  of  the  QNE.  The  QNE  then 
informed  Mr.  Tang  Wee,  the  Station 
Control  Room  Engineer  on  duty,  of  the 
mispositioned  rod.  Later,  Mr.  Tang  Wee 
spoke  with  the  NSO  and  the  three 
nuclear  engineers  and  they  all  agreed 
that  they  would  not  discuss  the  incident 
with  anyone  else.  As  a  result,  neither 


the  mispositioned  rod  nor  the 
subsequent  deviation  from  the  plarmed 
control  rod  pattern  were  documented  in 
the  control  room  log,  a  Dresden  Form 
14-14C  was  falsified,  and  CECo 
management  was  not  informed  of  the 
incident. 

The  NRC  licenses  individuals 
pursuant  to  10  CFR  Part  55.  "Operators' 
Licenses,"  to  manipulate  the  controls  of 
an  utilization  faciUty.  The  operator 
license  requires  the  individual  to 
obsen,e  all  applicable  rules,  regulations 
and  orders  of  the  Commission, 
including  the  operating  procedures  and 
other  conditions  specified  in  the  facility 
license. 

Dresden  Technical  Specification 
6.2.A.1  stated  that  applicable 
procedures  recommended  in  appendix 
A  of  Regulatory  Guide  1.3*3,  Revision  2 
dated  February  1978,  shall  be 
established,  implemented,  and 
maintained.  Regulatory  Guide  1.33 
Appendix  A.l.c  included  administrative 
procedures,  general  plant  operating 
procedures,  and  procedures  for  startup, 
operation,  and  shutdown  of  safety 
related  systems. 

Dresden  Operating  Abnormal 
Procedure  (DOA)  300-12. 
"Mispositioned  Control  Rod."  Revision 
2.  dated  November  1991,  section  D 
"Subsequent  Operator  Actions."  step  2. 
required,  in  part,  that  if  a  single  control 
rod  was  inserted  greater  than  one  even 
notch  from  its  in-sequence  position  and 
reactor  power  was  greater  than  20%, 
then  the  mispositioned  rod  must  be 
continuously  inserted  to  position  00. 
Section  D.5  required,  in  part,  that  the 
NSO  record  any  mispositioned  control 
rod  in  the  Unit  log  book. 

Dresden  Administrative  Procedure, 
(DAP)  07-29.  "Reactivity  Management 
Controls."  Revision  0.  section  F.l.g 
required,  in  part,  that  the  station  control 
room  engineer  (SCRE)  communicate  to 
the  NSO  the  requirements  for 
procedural  adherence. 

Dresden  Administrative  Procedure. 
(DAP)  07-01,  "Operations  Department 
Organization".  Section  B.S.e..  requires 
in  part  that  the  SCRE  report  any 
abnormal  operating  conditions  to  the 
Shift  Engineer. 

These  procedures  were  not  followed. 
Specifically.  Mr.  Tang  Wee  did  not 
communicate  to  the  NSO  requirements 
for  procedural  adherence  concerning  the 
NSO's  duty  to  record  the  mispositioning 
incident  in  the  unit  control  room  log, 
and  did  not  report  the  mispositioning 
incident  to  the  Shift  Engineer.  Instead. 
Mr.  Tang  Wee  agreed  with  the  NSO,  the 
QNE  and  two  nuclear  engineers  in 
training  that  they  would  not  discuss  the 
incident  with  anyone  else. 


22696 


Federal  Register  /  Vol.  59.  No.  83  /  Monday,  May  2,  1994  /  Notices 


Based  on  the  NRC  Office  of 
Investigations  (Ol)  investigation  of  this 
matter  (OI  Report  No.  3-92-055R).  I 
conclude  that  Mr.  Tang  Wee,  along  with 
the  NSO,  the  QNE  and  two  nuclear 
engineers  in  training,  deliberately 
attempted  to  conceal  the  mispositioned 
control  rod  event  by  failing  to  document 
and  report  the  incident  as  required  by 
plant  procedures.  In  furtherance  of  this 
agreement,  Mr.  Tang  Wee  deliberately 
caused  CECo  to  be  in  violation  of 
Dresden  Technical  Specification 
fi.2.A.l;  DAP  07-29.  Revision  0.  section 
F.l.g;  and  DAP  07-01.  Section  B.5.e.  by 
failing  to  communicate  to  the  NSO  the 
requirement  to  record  the  mispositioned 
rod  event  in  the  control  room  log  and 
by  failing  to  report  the  event  to  the  Shift 
Engineer. 

Further,  in  a  transcribed  sworn 
statement  on  December  1. 1902.  Mr. 
Tang  Wee  stated  that  he  did  not  have  a 
reason  to  m.ike.  and  did  not  believe  he 
made,  a  statement  to  the  effort  that 
information  about  the  mispositioned 
control  rod  should  not  leave  the  control 
room.  Based  on  the  transcribed 
testim.ony  of  three  individuals  who  were 
present  during  the  incident  that  Mr. 
Tang  Wee  had  mode  a  statement  to  them 
to  the  effect  that  in.'^urmation  about  the 
mispositioned  control  rod  should  not 
leave  the  control  room,  and  that  all  five 
individuals  had  agroed  not  to  discuss 
the  event  with  anyone  else,  I  conclude 
that  Mr.  Tang  Wee's  testimony  to  the 
contrary  constituted  the  deliberate 
provision  of  inaccurate  information 
material  to  the  NRC  in  violation  of  10 
CFR  .S5.9,  "Completeness  and  Accuracy 
of  Information." 

Ill 

Based  on  the  above.  Mr.  Tang  Wee,  an 
employee  of  CECo  at  the  time  of  the 
event,  engaged  in  deliberate  misconduct 
which  cau.sed  CCCo  to  be  in  violation  of 
its  license  conditions  and  which 
constitutes  a  \  ioiation  of  10  CFR  .')0.5. 
Further.  Mr.  Tang  Wee,  a  licensed 
senior  reactor  operator  at  the  time  of  the 
event,  dulibcrately  provided  to  NRC 
investigators  information  which  he 
knew  to  be  inaccurate  in  some  respe<:t 
material  to  the  NRC,  in  violation  of  10 
CFR  55.9. 

The  NRC  must  be  able  to  rely  on  its 
licensees  and  their  employees, 
especially  NRC-licensed  operators,  to 
comply  with  NRC  requirements, 
including  the  requirement  to  provide 
infonr.ation  and  maintain  records  that 
are  complete  and  accurate  in  all 
material  respects.  Mr.  Tang  Wee's  action 
in  causing  CECo  to  violate  its  license 
conditions  and  his  misrepresentations 
to  the  NRC  have  raised  serious  doubt  as 
to  whether  he  can  be  relied  upon  to 


comply  with  NRC  requirements 
applicable  to  licensed  facilities  and 
licensed  individuals  and  to  provide 
complete  and  accurate  information  to 
the  NRC.  Mr.  Tang  Wee's  deliberate 
misconduct  that  caused  CECo  to  violate 
Commission  requirements,  and  his  fnise 
statements  to  Commission  officials, 
cannot  and  will  not  be  tolerated. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducrted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  will  be  protected,  if 
Mr.  Tang  Wee  were  permitted  at  this 
time  to  be  engaged  in  the  performance 
of  NRC-licensed  and  regulated 
activities.  Therefore,  the  public  health, 
safety  and  interest  require  that  Mr.  Tang 
Wee  be  prohibited  from  being  involved 
in  any  NKC-licensed  activities  for  three 
years  f.'om  the  date  of  this  Order  In 
addition,  for  the  same  period,  Mr.  Tang 
Wee  is  required  to  give  notice  of  this 
Order  to  any  prospective  employer 
engaged  in  NRC-licensed  activities  as 
described  in  Section  I\',  Paragraph  B. 
below,  from  whom  he  seeks 
employment  in  non-licensed  activities 
in  order  to  ensure  that  such  employer  is 
aware  of  Mr.  Tang  We«'s  previous 
history.  For  five  years  from  the  date  of 
the  Order,  Mr.  Tang  Wee  is  also 
required  to  notify  the  NRC  of  his 
employment  by  any  person  engaged  in 
licensed  activities,  as  described  in 
Section  IV,  Paragraph  B,  below,  so  that 
appropriate  inspections  can  be 
performed.  Furthermore,  pursuant  to  10 
CFR  2.202, 1  find  that  the  significance  of 
the  conduct  described  above  is  such  that 
the  public  health,  safety  and  imerest 
requi.-e  that  this  Order  be  immediately 
effective. 

IV 

Ai;(,ordingly,  pursuant  to  sections 
103.  107.  lei'b.  161i.  IRlo.  182  and  186 
of  the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202,  10  CFR 
50.5.  and  10  CFR  55.61.  //  i.s  hereby 
ordernd,  effectivp  immfd.r.tely.  that: 

A.  Mr.  Tang  Wee  is  prohibited  for 
three  years  from  the  date  of  this  Order 
from  engaging  in  activities  licensed  by 
the  NRC 

B.  Should  Mr.  Tang  Wee  seek 
employment  in  non-Hcensed  activities 
with  any  person  engaged  in  NRC- 
licensed  activities  in  the  three  years 
from  the  date  of  this  Order.  Mr.  Tang 
Wee  shall  provide  a  copy  of  this  Order 
to  such  person  at  the  time  Mr.  Tang  Wee 
is  soliciting  or  negotiating  employment 
so  that  the  person  is  aware  of  the  Order 
prior  to  making  an  emplo>Tnenl 
decision.  For  the  purposes  of  this  Order. 


licensed  activities  include  the  activities 
of:  (1)  An  NRC  licensee.  (2)  an 
Agreement  State  licensee  conducting 
licensed  activities  in  NRC  jurisdiction 
pursuant  to  10  CFR  150.20;  and  (3)  on 
Agreement  State  licensee  involved  in 
the  distribution  of  products  that  are 
subject  to  NRC  jurisdiction.  - 

C.  For  three  years  from  tlie  date  of  this 
Order,  Mr.  Tang  Wee  shall  provide 
notice  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555,  of 
the  name,  address,  and  telephone 
number  of  the  employer,  within  72 
hours  of  his  acceptance  of  an 
employment  offer  involving  non- 
licensed  activities  from  an  employer 
engaged  in  NRC-licensed  activities,  as 
described  in  Paragraph  IV, B.  above. 

D, After  the  three  year  prohibition  has 
expired  as  described  in  Paragrr,phs  IV.A 
and  B,  above.  Mr.  Tang  Wee  shall 
provide  notice  to  the  Director.  Offii  e  cf 
Enforcement,  of  acceptance  of  any 
employment  in  NRC-licensed  activitj' 
for  an  additional  two  year  period. 

The  Director.  Office  of  Enforremenf 
may,  in  writing,  relax  or  rescind  any  of 
the  above  condiiions  upon 
demon.stration  by  Mr.  "Tang  Wee  of  pood 
cau.se. 


la  accordance  with  10  CFR  2.202,  Mr. 
Tang  Wee  must,  and  any  other  person 
adversely  affected  by  this  Order  may. 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  within  30  days  of 
the  date  of  this  Order.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
Order  and  shall  set  forth  the  matters  of 
fact  and  law  on  whii:h  Mr.  Tang  Wee  or 
other  person  adversely  aff'„»c;ted  n<l:*'s 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  heari.ig  shall  be 
submitted  to  the  Secjetary.  U.S.  Nuclear 
Regulatory  Commission.  ATTN:  Chief. 
Dtx.keting  and  Service  Section. 
Washington.  DC  20555.  Copies  also 
shall  be  sent  to  the  Director.  Office  of 
Enforcement,  US.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555;  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  .same 
address;  to  the  Regional  .administrator, 
Region  III.  U.S.  Nuclear  Regulatory 
Commission.  801  Warrenville  Road, 
Lisle,  Illinois  60532-4351;  and  to  Mr. 
Tang  Wee.  if  the  answer  or  hearing 
request  is  by  a  person  other  than  Mr. 
Tang  Wee.  If  a  person  other  than  Mr. 
Tang  Wee  requests  a  hearing,  that 
person  shall  set  forth  with  particularity 
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the  manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shell  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  Mr.  Tang 
Wee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  Mr. 
Tang  Wee,  or  any  person  adversely 
affected  by  this  Order,  may  in  addition 
to  demanding  a  hearing,  at  the  time  that 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  efTectiveness  of  the  Order  on 
the  ground  that  the  order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for  a 
hearing,  the  provisions  specified  in 
section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  a  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
order. 

Dated  at  Rockvillo,  Maryland  this  21  day 
of  April  1994. 

For  the  Nuclear  Regulatory  Commission. 
James  L.  Milhoan, 

Deputy  Executive  Director  for  Nuclear  Reactor 
Regulation,  Regional  Operations  and 
Research. 
|FR  Doc.  94-10374  Filed  4-29-94:  8:45  ami 
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POSTAL  RATE  COMMISSION 
[Docket  No.  A94-9;  Order  No.  1011] 

Green  Mountain,  lA  50637  (Tim  Odie 
and  Others,  Petitioners);  Notice  and 
Order  Accepting  Appeal  and 
Establishing  Procedural  Schedule 
Under  39  U.S.C.  404(b)(5) 

Issued  April  22.  1994. 

Docket  Number  A94-9. 

Name  of  Affected  Post  Office:  Green 

Mountain,  Iowa  50637. 
Name(s)  of  Petitionetis):  Tim  Odle  and 

others. 
Type  of  Determination:  Consolidation. 
Date  of  Filing  of  Appeal  Papers:  April 

18.  1994. 
Categories  of  Issues  Apparently  Raised: 

1.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)). 

2.  Effect  on  the  community  (39  U.S.C. 
404(b)(2)(A)). 

After  the  Postal  Service  files  the 
administrative  record  and  the 


Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above,  or  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C.  404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Commission  orders: 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  May  3, 1994. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission. 
Charles  L.  Clapp, 

Secretary. 

Appendix 

Docket  No.  A94-9,  Green  Mountain, 
Iowa  50637 

April  18,  1994    Filing  of  Appeal  letter. 
April  22. 1994    Commission  Notice  and 

Order  of  Filing  of  Appeal. 
May  13. 1994    Last  day  of  filing  of 

petitions  to  intervene  (see  39  CFR 

3001.111(b)). 
May  23, 1994    Petitioners'  Participant 

Statements  or  Initial  Briefs  (see  39 

CFR  3001.115(a)  and  (b)). 
June  13, 1994    Postal  Service's 

Answering  Brief  (see  39  CFR 

3001.115(c)). 
June  28,  1994    Petitioners'  Reply  Briefs 

should  Petitioners  choose  to  file 

them  (see  39  CFR  3001.115(d)). 
July  5, 1994    Deadline  for  motions  by 

any  party  requesting  oral  argument. 

The  Commission  will  schedule  oral 

argument  only  when  it  is  a 

necessary  addition  to  the  written 

filings  (see  39  CFR  3001.116). 
August  16, 1994    Expiration  of  the 

Commission's  120-day  decision 

schedule  (see  39  U.S.C.  404(b)(5)). 

|FR  Doc.  94-10343  Filed  4-29-94:  8:45  am) 

BtLUNO  CODE  7710-fM-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Request  (or  Approval  of  a  New 
Collection  of  Information  Under  the 
Paperwork  Reduction  Act;  Survey  of 
Firms  With  Significant  Pension  Ran 
Underfunding 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

action:  Notice  of  request  for  OMB 

approval. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  has  requested 
that  the  Office  of  Management  and 
Budget  approve,  under  the  Paperwork 
Reduction  Act,  a  survey  of  companies 
maintaining  single-employer  pension 
plans  with  significant  underfunding  (in 
the  aggregate)  that  requests  verification 
(or  correction)  and  supplementation  of 
information  otherwise  available  to  the 
PBGC.  The  purpose  of  this  voluntary 
collection  of  information  is  to  improve 
the  accuracy  and  completeness  of 
information  obtained  from  other  sources 
and  used  in  various  agency  efforts  [e.g., 
estimating  potential  liability  for  future 
benefits,  selecting  plans  for  monitoring, 
responding  to  congressional  inquiries, 
and  identifying  for  the  public  the 
companies  with  the  largest  levels  of 
pension  underfunding).  The  effect  of 
this  notice  is  to  advise  the  public  of  the 
PBGC's  request  and  solicit  public 
comment  on  this  collection  of 
information. 

ADDRESSES:  All  vmtten  comments  (at 
least  three  copies)  should  be  addressed 
to  Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1212- 
0040),  Washington,  DC  20503.  The 
PBGC's  request  for  approval  will  be     - 
available  for  inspection  at  the  PBGC's 
Communications  and  Public  Affairs 
Department,  suite  240. 1200  K  Street. 
NW..  Washington.  DC  20005-4026. 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Neibrief,  Attorney,  Office  of  the 
General  Counsel,  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street. 
NW..  Washington,  DC  20005-4026,  202- 
326-^024  (202-326-4179  forTTY  and 
TDD).  (These  are  not  toll-free  numbers.) 
SUPPl-EMENTARY  INFORMATION:  The 
Pension  Benefit  Guaranty  Corporation 
("PBGC")  administers  the  pension  plan 
termination  insurance  programs  under 
Title  rv  of  the  Employee  Retirement 
Income  Security  Act  of  1974  ("ERISA") 
(29  U.S.C.  1001  ef  seq.).  Since  the  early 
1980's,  the  PBGC  has  undertaken  a 
number  of  steps  to  address  concerns 
about  the  potential  vulnerability  of  the 
single-employer  insurance  program  to 
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large  claims.  In  particular,  the  agency 
has  sought  to  increase  the  availability 
and  quality  of  the  information  on 
pension  plan  underfunding  that  it  uses 
in  estimating  the  potential  exposure  of 
the  single-employer  termination 
insurance  program,  developing 
legislative  and  other  policy  initiatives, 
selecting  plans  for  monitoring  and  othtr 
regulatory  purposes,  responding  to 
congressional  inquiries,  and  educating 
the  public. 

PBGC  experience  revealed  problems 
with  using  information  othenvise 
available  to  the  agency  unless  it  is 
reviewed  by  the  companies  responsible 
for  funding  single-employer  p'a.is.  In 
1900.  when  the  PBGC  decided  to 
publish  a  Top  50  List  of  firms  with  the 
largest  pension  underfunding  (and. 
hence,  in  the  aggregate,  the  largest 
potential  claims  against  the  single- 
employer  plan  insurance  program),  it 
selected  the  companies  to  be  listed  by 
adjusting  otherwise  available  data  (to 
make  the  tlgures  as  consistent  as 
possible  across  plans  and  reflect  Title  IV 
liabilities).  After  receiving  company 
complaints  about  inacxuracics.  the 
PBGC  adopted  their  suggestion  that,  in 
tho  future,  the  PBGC  contact  companies 
for  needed  information. 

The  primary  reason  that  information 
available  from  other  sources  is  not 
adequate  is  that  assumptions  differ 
across  plans  and  from  those  of  tho  PBGC 
and  includes  insufficient  detail  to 
enable  the  PBGC  to  make  appropriate 
adjustment  (e.g.,  adjustments  to 
common  interest  rate  and  mortality 
assumptions).  In  addition,  much  of  the 
information  otherwise  available  is  over 
•one  and  one-half  years  old  by  the  time 
it  is  required  to  be  reported. 

The  survey  conducted  in  compiling 
the  Top  50  List  has  demonstrated  the 
usefulness  of  this  technique  in  fulfilling 
various  agency  responsibilities.  The 
collection  of  information  for  which  the 
PBGC  now  is  seeking  OMB  approval 
would  replace  it  and  solicit  essentially 
the  same  information. 

If  approved,  this  voluntary  collection 
of  information  will  request  responses  to 
several  items  of  plan  funding 
information  from  companies  that,  based 
on  corporate  annual  reports,  pension 
plan  annual  reports  (Form  5500  filings), 
and  premium  declarations  (PBGC  Form 
1  filings),  appear  to  have  significant 
f>ension  plan  underfunding.  The  PBGC 
anticipates  that  its  significant  pension 
underfunding  criterion  of  $25  million  or 
more  (in  the  aggregate)  will  result  in  a 
survey  population  of  about  300  to  350 
companies.  Specifically,  the  PBGC  will 
send  each  company  a  letter  informing  it 
of  data  that  the  PBGC  has  on  benefits 
and  assets  of  single-employer  plans 


covered  by  Title  IV  of  ERISA  and  asking 
the  company  to  verify  (or  correct)  these 
data  and  to  provide  information  on  the 
interest  and  mortality  assumptions  used 
to  value  plan  benefits.  At  their  option, 
respcndenis  may  choose  also  to  provide 
information  on  guaranteed  h»enefits  and 
actions  taken  to  improve  pension 
funding.  (In  particular,  companies  will 
be  given  the  option  of  providing 
documentation  of  pension  contributions 
made  by  September  15  of  each  year  so 
that  the  PBGC  may  include  such 
contributions  in  the  final  value  of 
pen.sion  plan  assets.)  Two  simple  forms 
will  be  included  for  the  company's 
response. 

If  approved,  the  PBGC  will  use 
responses  to  the  survey  to  improve  the 
accurni:y  and  completeness  of 
information  obtained  from  other  sources 
and  used  in  various  agenr.7  efforts, 
including  estimating  the  potential 
exposure  of  the  single-employer 
terininalion  insurance  program, 
legislative  and  other  policy  analyses. 
selecting  plan  for  monitoring, 
responding  to  congressional  requests  for 
information  on  companies  whose  plans 
are  significantly  underfunded,  and 
identifying  for  the  public  the  companies 
with  the  largest  levels  of  underfunding 
under  covered  plans  (including  the 
amount  of  underfunding  by  company). 

The  PBGC  expects  to  sur\ey  300  to 
350  companies,  for  an  average  of  325 
annually.  Assuming  that  90%  of  those 
surveyed  will  choose  to  respond  (even 
though  this  collection  of  information  is 
voluntary)  and  15%  of  those  sur\'eyed 
will  elect  to  calculate  guaranteed 
benefits,  the  PBGC  estimates  the  time 
needed  to  respond  to  the  survey  at  5 
hours  for  those  that  locate  and  assemble 
existing  information  (inclutnng.  at  their 
option,  documentation  of  additional 
pension  contributions  or  information  on 
other  actions  to  improve  future  funding) 
and  review  the  PBGC's  adjustments  and 
at  15  hours  (i.e.,  an  additional  10  hours) 
for  those  that  also  calculate  guaranteed 
benefits,  for  an  average  response  time  of 
6.67  hours  per  respondent  and  a  total 
annual  burden  of  1,950  hours. 

Issued  in  Washington,  DC  this  25th  day  of 
April.  1994. 

Martin  Slate. 

Executive  Director.  Pension  Benefit  Cuamnty 

Corporation. 

[FR  Doc.  94-10411  Filed  4-29-94;  8:45  an>l 

BILUNQ  COM  770S-OV-M 


SECURiTIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33959;  International  Series 
Release  No.  660;  File  No.  SR-Pnlx-94-11J 

Sel'-Regu'atory  Organizations;  Filing 
cf  Proposed  RulG  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Adoption  cf  a  Customized 
Strike  Facility  for  Foreign  Currency 
Options 

April  ^5.  1W4, 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(•'Act").  15  U.S.C.  78s(b){l).  notice  is 
hereby  given  that  on  March  4,  1994,  ti.e 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchanga")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1.  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Phlx.'  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
for  interested  persons. 

I.  Self-R«!gulafory  Organization's 
Statement  of  the  Terms  of  Substance  cf 
the  Proposed  Rule  Change 

The  Phlx.  pursuant  to  Rule  19b-^  of 
the  Act.  proposes  to  adopt  new  Rule 
10r)9  to  provide  for  thp  listing  and 
trading  of  currency  options  with 
customized  strike  pricos.  Rules  1002 
and  1047,  whi(.h  address  exercise  limits 
and  trading  rotations,  rpspectively.  are 
also  being  amended  accordingly.  The 
text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
the  Phlx,  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
CJhange 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 


•  On  N4arch  22.  1994.  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule  change  to 
specify  itwt  requests  for  quotes  and  responsive 
quotes  fur  customized  strike  options  will  be 
promptly  reported  to  the  Options  Price  Reporting 
Authority  and  disseminated  as  administrative  text 
messages.  See  Letter  from  Michele  Weishaum, 
Associate  General  Counsel.  Phlx.  to  Mi<  hael 
Walinskas.  Branch  Chief,  Ofrlce  of  Derivatives  and 
Equity  0\ersight  ("ODEO").  Division  of  Market 
Regulation  ("Division").  Commission,  dated  March 
22.  19*1  ("Amendment  No.  1").  On  April  9.  1994. 
the  Exchange  filed  Amendment  Na  2  to  the 
proposed  rule  change  to:  (1)  revise  the  procedure 
in  proposed  Rule  1069(t>)  for  executing  a  trade 
using  customized  strike  prices:  and  (2)  provide  that 
the  quote  spread  parameters  for  customized  strike 
options  will  be  twice  those  provided  in  PhU  Rule 
1014(c).  See  Letter  from  Michele  Weisbaum. 
Associate  General  Counsel,  Phlx,  to  Michael 
Walinskas.  Branch  Chief,  ODEO,  Division, 
Corrmiission.  dated  April  8,  1994  ("Amendment  No. 
2"). 


the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 
and  [Q  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Phlx  states  that  the  purj)ose  of  the 
filing  is  to  adopt  a  procedure  whereby 
foreign  currency  option  traders  and 
their  customers  will  have  the  ability, 
within  specified  limits,  to  designate 
their  own  option  exercise  price 
parameters  on  a  trade.  The  Exchange 
now  lists  specific  series  of  options  on 
foreign  currencies  that  have  exercises  or 
strike  prices  in  set  intervals  at  or  near 
the  spot  price  of  the  underlying 
currency  on  which  the  options  are 
traded.  Users  of  the  Phlx  foreign 
currency  option  market  will  now  have 
the  ability  to  trade  foreign  currency 
options  having  a  chosen  exercise  price, 
regardless  of  whether  it  is  a  listed 
exerdse  price  at  the  time.  These  options 
will  be  called  "customized  strike 
options." 

In  the  over-the-counter  market, 
foreign  currency  options  users  currently 
have  the  ability  to  designate  the  terms 
of  such  options  with  respect  to 
expiration  date,  exercise  style,  exercise 
price,  and  size.  The  participants  in  that 
cu.stomized  market  are  typically 
institutional  investors  and  banks, 
investors  that  often  buy  and  sell  options 
in  large  size  transactions.  Users  of  the 
Phlx  market,  because  of  the  selection  of 
expiration  dates,  strike  prices,  and 
exercise  styles  currently  listed  on  the 
Exchange,  already  have  a  significant 
ability  to  dictate  the  terms  of  a  foreign 
currency  option  contract.  Once  this  new 
rule  is  adopted,  Phlx  market 
participants  will  also  be  able  to  trade 
foreign  currency  options  with  any 
chosen  exercise  price,  regardless  of 
whether  it  is  not  one  that  has  already 
been  listed  within  the  given  parameters 
set  by  the  Phlx. 

Customized  strike  options  will  be 
available  for  all  currently  listed  foreign 
currency  options,  including  cross-rate 
options  but  excluding  cash-spot  options 
The  customized  strike  option  contracts 
may  also  be  either  American  or 
European-style  and  may  have  any 
expiration  date  currently  available  for 
non-ci  $fom  options,  including  long- 
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term  options  with  terms  up  to  three 
years  out.* 

By  giving  these  institutional 
customers  and  banks  the  ability  to 
further  customize  options  they  wish  to 
trade  on  an  exchange,  the  Phlx  believes 
they  will  be  able  to  better  manage  their 
risks  and  hedge  their  portfolios,  while 
receiving  all  of  the  protections  and 
benefits  an  organized  exchange  can 
provide.  Also,  by  Graving  the  Options 
Clearing  Corporation  ("OCC")  as  the 
issuer  and  guarantor  of  the  customized 
strike  options,  the  Phlx  believes  that 
concerns  regarding  contra-party 
creditworthiness  and  option  exercise 
performance  are  greatly  reduced. 
Finally,  the  Phlx  believes  that  the  real 
time  dissemination  of  requests  for 
quotes,  responsive  quotes,  and  last  sale 
information  through  the  Options  Price 
Reporting  Authority  ("OPRA")  will  help 
promote  and  achieve  market 
transparency  in  these  options. 

Customized  strike  options  will  be 
subject  to  all  Exchange  rules  and 
regulations  regarding  surveillance  and 
sales  practices.  Unless  specifically 
exempted,  all  Hoor  trading  procedures 
will  also  be  adhered  to.  Examples  of 
different  procedures  for  customized 
strike  options  include  no  continuous 
quoting,  no  opening  or  closing  rotations, 
and  restrictions  as  to  exercise.^ 
Examples  of  similar  trading  practices 
include  position  limits  and  maximum 
quote  spread  parameters.  Position  and 
exercise  limits  for  customized  strike 
options  will  be  the  same  as  those 
provided  for  existing  options  on  the 
same  underlying  currency  and  positions 
in  these  options  will  be  aggregated  with 
exLsting  options  in  calculating  position 
and  exercise  limits. 

The  Exchange  believes  that  these 
options  are  better  suited  to  large 
institutional  and  bank  traders  rather 
than  individuals  and  will  therefore 
tailor  the  product  to  such  traders  by 
requiring  a  minimum  size  for  any  trade 
that  may  occur.  Quotes  may  not  be 
requested  and  trades  may  not  be 
executed  in  a  series  with  no  open 
interest  for  less  than  300  contracts. 
Responsive  quotes  to  scries  with  no 
open  interest  must  be  at  least  300 
contracts  for  assigned  ROTs  and  100 
contracts  for  non-assigned  ROTs. 
Responsive  quotes  and  transactions  in 


'The  Phlx  has  received  approval  to  trade  long- 
term  foreign  currency  options  with  dates  up  to  three 
years  out.  See  Securities  Exchange  Aa  Release  No 
30672  (May  6,  1992).  57  FR  20546  (.May  IX  1992). 
However,  the  Exchange  i.s  pre-sently  only  listing 
options  with  expirations  as  long  as  two  vears  out 
and  currently  expects  to  only  trade  c\ialozni7£d 
strike  options  with  expirations  up  to  two  years  out. 

J  As  proposed,  the  lesser  of  100  contracts  or  the 
remaining  number  of  contracts  may  be  exercised. 
See  Amendment  No.  2.  supra  note  l. 


currently  opened  series  may  be  the 
lesser  of  100  contracts  or  the  remaining 
number  of  contracts.  Current  methods  of 
quoting  will  be  used  for  these  options. 
A  300  contract  trade  could  have  an 
underlying  equivalent  value  of 
approximately  $12  million,  depending 
on  the  specified  currency.  Because  of 
the  relatively  large  size  of  the  potenUal 
trades,  the  Exchange  will  impose  higher 
net  capital  requirements  for  ROTs 
trading  in  customized  strike  options. 
Assigned  ROTs  will  be  subject  to  a  $1 
million  minimum  net  liquid  assets 
requirement  and  all  other  ROTs  will  be 
subject  to  a  $250,000  minimum  net 
liquid  assets  requirement.  In  accordance 
with  Exchange  Rule  722.  these  options 
will  be  margined  the  same  as  regular 
foreign  currency  options  since  the 
underlying  oirrency  and  settlements 
will  be  identical. 

The  proposed  trade  execution 
procedure  is  as  follows.*  A  participant 
will  come  into  the  trading  crowd  and 
request  a  quote  in  a  customized  strike 
option.  The  crowd  will  now  have  a 
standard  time  (as  described  below)  in 
which  to  submit  responsive  quotes.  No 
trade  may  occur  until  the  expiration  of 
the  response  period  unless  at  least  two 
assigned  ROTs  have  quoted  a  market. 
During  the  response  time,  existing  time 
priority  and  parity  rules  will  applv  in 
order  to  determine  who  will  participate 
on  the  contra-side  of  the  order  except 
that  if  an  assigned  ROT  has  made  a 
market  and  another  participant  betters 
the  market,  the  assigned  ROT  will  have 
an  opfKirtunity  to  match  that  better 
market  if  he  voices  that  market  prior  to 
the  execution  of  the  trade.^ 

The  Foreign  Currency  Options 
Committee  ("Committee")  has 
determined  that  the  response  period 
should  be  a  standard  predefined  inter\al 
that  may  only  change  at  the  direction  of 
the  Committee  and  with  adequate  notice 
to  the  membership  and  the  Commis.sion. 
Acceptable  time  periods  may  be  within 
the  range  of  one  to  ten  minutes  and  will 
be  set  by  the  Committee  prior  to  the 
start-up  of  trading  in  the  customized 
strike  options.  For  example,  the 
Committee  may  set  the  time  period  to 
two  minutes  for  all  trades. 

When  a  request  for  a  quote  is  voiced 
in  the  trading  crowd,  it  and  all 
responsive  quotes  will  be  displayed  and 
reported  to  OPRA  and  disseminated  as 
an  administrative  text  message  over  the 


'Berjuse.  under  the  proposal,  assigned  ROTs 
would  be  required  to  maintain  hig.her  net  capital 
and  make  larger  markets  In  unopened  series  than 
unassigned  ROTs.  the  Exchange  believw  that  giving 
the  assigned  ROTs  this  benefit  will  encourape  ROTs 
to  register  for  a.snignments  In  the  customized  strike 
options  dnd  therebv  provide  liquidity. 
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OPRA  System.8  Additionally,  once  a 
trade  is  consummated,  it  will  also  be 
reported  to  OPRA  and  disseminated  as 
an  administrative  text  message  over  the 
OPRA  System.  The  specialist  will  not  be 
obligated  to  make  continuous  markets  in 
customized  options  where  open  interest 
has  been  created.  OCC  will  clear  and 
settle  the  options.  Because  quotes  in 
these  options  will  not  be  continuously 
updated  or  otherwise  priced  by  the 
Exchange,  OCC  will  generate  a 
theoretical  price  based  on  the  prices  of 
currently  listed  series  and  the  closing 
value  of  the  underlying  foreign 
currency.  OCC  will  use  this  price  to 
mark  the  options  daily  and  calculate 
margin  requirements. 

Acknowledging  the  consistent 
volatility  of  the  foreign  currency  market, 
the  Phlx  believes  that  customized  strike 
options  should  bode  well  for  the 
investors  speculating  and  hedging  on 
the  relative  performance  of  the  various 
economies,  as  reflected  by  their 
currencies. 

Finally,  the  quote  spread  parameters 
applicable  to  customized  strike  options 
will  be  double  the  existing  parameters 
for  listed  series  provided  in  Rule  1014. ^ 
The  Exchange  believes  the  existing 
quote  spread  parameters  are  too  narrow 
for  use  with  options  such  as  these 
which  have  customized  features. b 

The  Exchange  believes  that  the 
foregoing  rule  change  proposal  is 
consistent  with  Section  6  of  the  Act,  in 
general,  and  with  Section  6(b)(5),  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  and 
processing  information,  and  facilitate 
transactions  in  securities,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  protect  investors  and  the  public 
interest  by  providing  foreign  currency 
option  market  participants  with  strike 
prices  more  closely  suited  to  their 
trading  strategies. 

(Bj  Self-Begulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 


BSee  Amendment  No.  1.  supra  note  1. 

'  See  Amendment  No.  2.  supra  note  1. 

"Tolephone  conversation  between  Michele 
Weisbaum,  Associate  General  Counsel,  Phlx.  and 
Brad  Rilter.  Attorney.  ODEO.  Divi.iion. 
Commission,  on  April  14.  1994. 


(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period: 
(i)  As  the  Commission  may  designate  up 
to  90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self- regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed  rule 
change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  inviting  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NVV., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Phlx.  All  submissions  should  refer  to 
File  No.  SR-Phlx-94-1 1  and  should  be 
submitted  by  May  23, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  E)oc.  94-10395  Filed  4-29-94;  8:45  am) 
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[Release  No.  34-33956;  Fll«  No.  SR-PSE- 
93-31] 

Self-Reguiatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  to  Proposed  Rule 
Change  by  the  Pacific  Stock  Exchange, 
Inc.  Relating  to  Amendments  to  Its 
Minor  Rule  Plan 

April  22,  1994 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s{b)(l),  notice  is 
hereby  given  that  on  November  30, 
1993,  the  Pacific  Stock  Exchange,  Inc. 
("PSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  PSE.>  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposal  Rule  Change 

The  E.xchange  is  proposing  to  amend 
its  Minor  Rule  Plan  ("MRP")  by  adding 
certain  violations  to  the  list  of  those 
subject  to  the  expedited  disciplinary 
procedures  set  forth  in  PSE  Rule  10.13. 
The  Exchange  also  is  proposing  to 
amend  its  recommended  fine  schedule 
for  MRP  violations.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  the  PSE,  and  at 
the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PSE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PSE  has  prepared 
summaries,  set  forth  in  section  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 


«  17  CFR  20O.30(a)(l2|  (1993). 


'  On  March  30.  1994.  the  Exchange  filed 
Amendment  No.  1  to  the  proposal,  which:  (1) 
Eliminated  from  inclusion  in  the  Exchange's  Minor 
Rule  Plan  and  the  Recommended  Fine  .Schedule 
violations  of  certain  rules  which  are  pending  before 
the  Commission  and  have  not  vet  been  approved 
(See  File  Nos.  SR-PSE-93-10  and  SR-PSE-9J-26): 
and  (2)  deleted  a  cross-reference  to  another  rule 
which  also  is  pending  before  the  Commission  and 
has  not  yet  been  approved  (See  File  No.  SR-PSE- 
93-19).  See  Letter  from  Michael  D.  Pierson,  Senior 
Attorney.  Market  Regulation,  PSE.  to  Thomas  N. 
McManus.  Esq..  Division  ol  Market  Regulation. 
SEC.  dated  March  28.  1994. 
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i  \)  Self- Regulatory  Organization 's 
. )  'atement  of  the  Purpose  of  and  the 
, )  atutory  Basis  for.  the  Proposed  Rule 
I  'j  iange 

PSE  Rule  10.13(a)  provides  that  the 
1 :  cchange  may  impose  a  fine  not  to 
i^ceed  $5,000  on  any  member,  member 
organization,  or  person  associated  with 
a  member  or  member  organization  for 
any  violation  of  an  Exchange  rule  that 
has  been  determined  to  be  minor  in 
rtature.2  The  purpose  of  Rule  10.13  is  to 
provide  for  a  response  to  a  rule  violation 
\vhen  a  meaningful  sanction  is 
appropriate  but  when  initiation  of  a 
disciplinary  proceeding  under  PSE  Rule 
10.3  is  not  suitable  because  such  a 
f.  ijoceeding  would  be  more  costly  and 
t  ine-consuming  than  would  be 
vMrranted  given  the  minor  nature  of  the 
vi  station.  Rule  10.13  provides  for  an 
a :  propriate  response  to  minor 
vi  jlations  of  certain  Exchange  rules 
vr  lile  preserving  the  due  process  rights 
of  the  party  acni.sed  through  specified, 
r  >  juired  procedures.  The  list  of  rules 
ti  1  Jt  are  eligible  for  Rule  10.13 
pr  jcedures  specifies  those  rule 

V  )lations  that  may  be  the  subject  of 
fir  es  under  the  rule  and  also  includes 
a  schedule  of  fines. 

The  Exchange  is  proposing  to  amend 
it s  MRP  by  adding  the  follov.ing 

V  ( (lations  of  Exchange  rules  and 

p  ]  licies  to  the  MRP:  (1)  Members  who 
ail  as  Floor  Brokers  and  Market  Makers 
trading  in  excess  of  100  contracts  per 
month  as  a  Market  Maker  without  a 
Primary  Appointment  (PSE  Rule 
6J38(c)):  (2)  Failure  to  request  a  market 
to  be  removed  from  the  screen  when 
leaving  the  trading  crowd  (PSE  Rule 
6fl7.  Com.  .03;  PSE  Rule  6.4fi.  Com. 

{(3)  Failure  to  meet  75%  Primary 
ointment  requirement  (PSE  Rule 
.  Com.  .03);  (4)  Failure  to  meet  60% 
erson  trading  requirement  (PSE  Rule 
,  Com.  .07);  (5)  Unauthorized  use  of 
.)hones  located  in  the  options 
trading  post  areas;  (fi)  Short  Sale  Rules 
(PSE  Rule  5.18(a)-(f));  3  (7)  Inadequate 
staffing  at  specialist  post  (prior  to  the 
opening)  (PSE  Rule  5.28(c)-(d));  (8) 
Failure  to  furnish  in  a  timely  manner 
books,  records,  or  other  requested 
information  or  testimony  in  connection 
with  an  examination  of  financial 


2: The  Exchange"*  MRP  initially  wa.s  approved  by 
the  Commission  in  1985.  See  Securities  Exchange 
Act  Release  No.  22654  (November  21.  1935).  50  fH 
18853  (November  27,  1965).  On  June  24.  1993.  the 
Commission  approved  a  number  of  amendmen!.*  to 
ihe  MRP.  including  the  addition  of  certain  rulei  to 
the  list  of  MRP  violations  and  revisions  to  the 
Exchanges  Recommended  Fine  Schedule.  See 
.Securities  Exchange  Art  Release  No.  325)0  (lunc 
24,  1993).  58  FR  35491  (July  1.  1993^ 

'Bee.  eg.  NYSE  Rule  476A  (1  2476A):  Amnx 
Kule  590(g)(1), 


responsibility  and/or  operational 
conditions  (PSE  Rule  2.12(c));  and  (9) 
Failure  to  notify  the  Exchange  of  a 
change  of  address  where  notices  may  be 
served  (PSE  Rule  1.13). 

The  Exchange  also  is  proposing  to 
amend  its  Recommended  Fine  Schedule 
for  MRP  violations.  The  proposed 
amendments  include  recommended 
fines  for  first-,  second-,  and  third-time 
violations  for  each  of  the  rule  violations 
proposed  to  be  added  to  the  MRP.  The 
Exchange  also  is  proposing  that  certain 
Options  and  Equity  Floor  Decorum  and 
Minor  Trading  Rule  Violations*  be 
calculated  on  a  tanning  two-year  basis,  - 
so  that  a  second  violation  of  the  same 
provision  within  two  years  will  be 
subject  to  the  next  highest  fine  [e.g..  the 
second  violation  that  occurs  within  a 
two-year  period  will  be  treated  as  a 
second  occurrence).  However,  the 
Exchange  is  specifying  that  violations  of 
certain  Equity  Floor  Decomm  and 
Minor  Trading  Rules  be  considered  on 
a  running  one-year  basis  consistent  with 
existing  provisions  to  the  effect  in  the 
Equity  Floor  Procedure  Advices. 

The  Exchange  believes  that  violations 
of  the  rules  contained  in  this  proposal 
are  either  objective  or  technical  in 
nature,  and  easily  verifiable,  and 
therefore  lend  themselves  to  the  use  of 
streamlined  disciplinan,-  procedures  and 
the  use  of  a  fine  schedule.  The  Exchange 
further  believes  t.hat  the  proposal  will 
enhance  the  Exchange's  enforcement 
capabilities,  will  provide  effective 
deterrence,  and  will  allow  for  just 
sanctions  for  minor  violations  of  the 
specified  rules.  The  Exchange  notes 
that,  pursuant  to  Rule  10.13(f),  nothing 
in  the  MRP  requires  the  Exchange  to 
impose  a  fine  for  a  violation  of  a  rule 
under  the  MRP,  and  if  the  Exchange 
determines  that  any  violation  is  not 
minor  in  nature,  the  Exchange  at  its 
discretion  may  proceed  under  Rule  10.3 
rather  than  under  the  MRP. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade.  The  ExrJiange  also  believes  that 
the  proposed  rule  change  will  advance 
the  objectives  of  section  6(b)(6)  of  the 
Act  in  that  it  will  provide  a  procedure 
whereby  me.nribers  can  be  disciplined 
appropriately  in  those  instances  when  a 
violation  is  minor  in  nature,  but  a 
sanction  more  serious  than  a  warning  or 
cautionary  letter  is  appropriate. 


(B)  Self- Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action. 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period: 
(i)  as  the  Commission  may  designate  up 
to  90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self- regulatory 
organization  consents,  the  Commi.s,sion 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  deterniins 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NVV., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  vkritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  Lhe 
Commission  and  any  person,  other  than 
Lhose  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commissions  Public  Reference 
Section  450  Fifth  Street,  NW., 
Washington,  IXL  Copies  of  such  filing 
also  will  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
PSE.  All  submissions  should  refer  to 
File  No.  SR-PSE-93-31  and  should  be 
subrr.itted  by  May  31, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 


« PSE  Rule  lO.n(h)  and  (i).  rwpeaively. 


'  17  CFR  200.3O-3(a)(12)  (1993). 
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Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-10355  Filed  4-29-94:  8:45  ami 
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[Release  No.  35-26034] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

April  22,  1994. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
appKcation(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
May  16.  1994,  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  3pplicant(.s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Metropolitan  Edison  Company  (70- 
8401) 

Metropolitan  Edison  Company  ("Met- 
Ed"),  2800  Pottsville  Pike,  Muhlenberg 
Township,  Berks  County,  Pennsylvania 
19640,  a  public-utility  subsidiary 
company  of  General  Public  Utilities 
Corporation  ("GPU"),  a  registered 
holding  company,  has  filed  an 
application-declaration  under  sections 
6(a),  7,  9(a),  10  and  12(b)  of  the  Act  and 
rules  45,  50(a)(5)  and  54  thereunder. 

Met-Ed  proposes  to  organize  a  special 
purpose  subsidiary  ("Med-Ed  Capital") 
as  either  a  limited  liability  company 
under  the  Delaware  Limited  Liability 
Company  Act  ("LLC  Act")  or  a  limited 
partnership  under  the  Pennsylvania  or 
Delaware  Revised  Uniform  Limited 
Partnership  Act.  Met-Ed  may  also 
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organize  a  second  special  purpose 
wholly-owned  subsidiary  under  the 
Delaware  General  Corporation  Law 
("Investment  Sub")  for  the  sole  purpose 
of  either  (i)  acquiring  and  holding  a 
second  class  of  Met-Ed  Capital  common 
interests  so  as  to  comply  with  the 
requirement  under  the  LLC  Act  that  a 
limited  liability  company  have  at  least 
two  members  or  (ii)  acting  as  the  general 
partner  of  Met-Ed  Capital,  assuming  a 
limited  partnership  structure.  Met-Ed 
Capital  will  then  issue  and  sell  from 
time  to  time  in  one  or  more  series 
through  June  30.  1996  up  to  $125 
million  aggregate  stated  value  of 
preferred  limited  liability  company 
interests  or  limited  partnership 
interests,  in  the  form  of  Monthly  Income 
Preferred  Stock,  $25  per  share  stated 
value  ("MIPS"). 

Met-Ed  and  Investment  Sub  will 
acquire  all  of  the  common  interests  or, 
alternatively,  Met-Ed  or  Investment  Sub 
will  acquire  all  of  the  general 
partnership  interests,  as  the  case  may 
be,  of  Met-Ed  Capital  for  up  to  $35 
million  ("Equity  Contribution").  Met-Ed 
will  enter  into  a  loan  agreement  with 
Met-Ed  Capita!  under  which  Met-Ed 
Capital  will  loan  to  Met-Ed  both  the 
Equity  Contribution  and  proceeds  from 
the  sale  of  the  MIPS  from  time  to  time, 
and  Met-Ed  will  issue  to  Met-Ed  Capital 
its  unsecured  promissory  notes 
("Notes")  or  subordinated  debentures 
("Subordinated  Debentures") 
evidencing  such  borrowing. 

Met-Ed  will  also  unconditionally 
guarantee  ("Guaranty")  (i)  payment  of 
dividends  or  distributions  on  the  MIPS, 
if  and  to  the  extent  Met-Ed  Capital  has 
declared  dividends  or  distributions  out 
of  funds  legally  available  therefor,  (ii) 
payments  to  the  MIPS  holders  of 
amounts  due  upon  liquidation  of  Met- 
Ed  Capital  or  redemption  of  the  MIPS, 
and  (iii)  certain  additional  amounts  that 
may  be  payable  in  respect  of  the  MIPS. 

Each  Note  or  Subordinated  Debenture 
will  have  an  initial  term  of  up  to  30 
years,  and  may  be  extended  by  Met-Ed 
for  up  to  an  additional  20  years,  end 
may  be  extended  by  Met-Ed  for  up  to  an 
additional  20  years,  subject  to  certain 
specified  conditions.  Prior  to  maturity, 
Met-Ed  will  pay  only  interest  on  the 
Notes  or  Subordinated  Debentures  at  a 
rate  equal  to  the  dividend  rate  on  the 
related  series  of  MIPS.  Such  interest 
payments  will  constitute  Met-Ed 
Capital's  only  income  and  will  be  used 
by  it  to  pay  monthly  dividends  or 
distributions  on  the  MIPS  and 
dividends  or  distributions  on  the 
common  interests  or  the  general 
partnership  interests  of  Met-Ed  Capital. 
The  dividend  or  distribution  rates, 
payment  dates,  redemption  and  other 


similar  provisions  of  each  MIPS  series 
will  be  identical  to  the  interest  rates, 
payment  dates,  redemption  and  other 
similar  provisions  of  the  Note  or 
Subordinated  Debenture  issued  by  Met- 
Ed  with  respect  thereto. 

Each  Note  or  Subordinated  Debenture 
and  related  Guaranty  will  be 
subordinate  to  all  other  existing  and 
future  indebtedness  for  borrowed 
money  of  Met-Ed  and  will  have  no 
cross-default  provisions  with  respect  to 
other  Met-Ed  indebtedness.  However, 
Met-Ed  may  not  declare  and  pay 
dividends  on  its  outstanding 
Cumulative  Preferred  Stock  or  Common 
Stock  unless  all  payments  then  due 
(whether  or  not  previously  deferred) 
under  the  Notes  or  Subordinated 
Debentures  and  the  Guaranties  have 
been  made. 

It  is  expected  that  Met-Ed's  interest 
payments  on  the  Notes  or  Subordinated 
Debentures  will  be  deductible  ibr 
income  tax  purposes  and  that  Met-Ed 
Capital  will  be  treated  as  a  partnersliip 
for  federal  income  tax  purposes. 
Consequently,  it  is  represented  that 
MIPS  holders  and  Met-Ed  (and 
Investment  Sub)  will  be  deemed  to  have 
received  partnership  distributions  in 
respect  of  their  dividends  or 
distributions  from  Met-Ed  Capital  and 
will  not  be  entitled  to  any  "dividend 
received  distribution"  under  the 
Internal  Revenue  Code. 

The  MIPS  may  be  redeemable  at  the 
option  of  Met-Ed  Capital  (with  the 
consent  of  Met-Ed)  at  a  price  equal  to  ' 
their  stated  value  plus  any  accrued  and 
unpaid  dividends,  (i)  at  any  time  after 
five  years  from  their  date  of  is.suance,  or 
(ii)  in  the  event  that  (w)  Met-Ed  Capital 
is  required  by  applicable  tax  laws  to 
withhold  or  deduct  certain  amounts  in 
connection  with  dividends, 
distributions  or  other  payments,  or  (x) 
Met-Ed  Capital  is  subject  to  federal 
income  tax  with  respect  to  interest 
received  on  the  Notes  or  Subordinated 
Debentures  or  is  otherwise  not  treated  as 
a  partnership  for  federal  income  tax 
purposes,  or  (y)  it  is  determined  that  the 
interest  payments  by  Met-Ed  on  the 
Notes  or  Subordinated  Debentures  are 
not  deductible  for  federal  income  tax 
purposes,  or  (z)  Met-Ed  Capital  becomes 
subject  to  regulation  as  an  "investment 
company"  under  the  Investment 
Company  Act  of  1940.  Upon  the 
occurrence  of  any  of  the  events  in  clause 
(ii)  above,  Met-Ed  may  also  have  the 
right  to  dissolve  Met-Ed  Capital  and 
exchange  the^MIPS  for  Subordinated 
Debentures  or.  if  Met-Ed's  borrowings 
are  evidenced  by  Subordinated 
Debentures.  Jo  distribute  the 
Subordinated  Debentures  to  the  MIPS 
holders. 
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In  the  event  that  Met-Ed  Capital  is 
required  by  applicable  tax  laws  to 
withhold  or  deduct  certain  amounts  in 
connection  with  dividends, 
distributions  or  other  payments,  Met-Ed 
Capital  may  also  have  the  obligation,  if 
the  MIPS  are  not  redeemed  or 
exchanged,  to  "gross  up"  such 
payments  so  that  the  MIPS  holders  will 
receive  the  same  payment  after  such 
withholding  or  deduction  as  they  would 
have  received  if  no  such  withholding  or 
deduction  were  required.  In  such  latter 
event,  the  Guaranties  would  also  cover 
any  such  "gross  up"  obligations. 

Met-Ed  represents  that  it  will  not  use 
any  of  the  net  proceeds  of  the 
borrowings  to  acquire,  either  directly  or 
indirectly,  any  interest  in  any  EWG  or 
FUCO. 

Finally,  Met-Ed  seeks  an  exception 
from  the  competitive  bidding 
requirements  of  rule  50  under 
subsection  (a)(5)  tliereof  in  order  to 
begin  negotiations  with  prospective 
underwriters  and/or  selling  agents  with 
respect  to  the  sale  of  the  MIPS.  It  may 
do  so. 

Pennsylvania  Electric  Company  (70- 
S403) 

Pennsylvania  Electric  Company 
("Penelec"),  1001  Broad  Street, 
Johnstown,  Pennsylvania  15907,  a 
public-utility  subsidiary  company  of 
General  Public  Utilities  Corporation 
("GPU"),  a  registered  holding  Company, 
has  filed  an  application-declaration 
under  sections  6(a),  7,  9(a),  10  and  12(b) 
of  the  Act  and  rules  45,  50(a)(5)  and  54 
thereunder. 

Penelec  proposes  to  organize  a  special 
purpose  subsidiary  ("Penelec  Capital") 
as  either  a  limited  liability  company 
under  the  Delaware  Limited  Liability 
Company  Act  ("LLC  Act")  or  a  limited 
partnership  under  the  Penn.sylvania  or 
Delaware  Revised  Uniform  Limited 
Partnership  Act.  Penelec  may  also 
organize  a  second  special  purpose 
wholly-owned  subsidiary  under  the 
Delaware  General  Corporation  Law 
("Investment  Sub")  for  the  sole  purpose 
of  either  (i)  acquiring  and  holding  a 
second  class  of  Penelec  Capital  common 
interests  so  as  to  comply  with  the 
requirement  under  the  LLC  Act  that  a 
limited  liability  company  have  at  least 
two  members  or  (ii)  acting  as  the  general 
partner  of  Penelec  Capital,  assuming  a 
limited  partnership  structure.  Penelec 
Capital  will  then  issue  and  sell  from 
time  to  time  in  one  or  more  series 
through  June  30,  1996  up  to  $125 
million  aggregate  stated  value  of 
preferred  limited  liability  company 
interests  or  limited  partnership 
intpresfs.  in'the  form  of  Monthly  Income 


Preferred  Stock,  $25  per  share  stated 
value  ("MIPS"). 

Penelec  and  Investment  sub  will 
acquire  all  of  the  common  interests  or, 
alternatively,  Penelec  or  Investment  Sub 
will  acquire  all  of  the  general 
partnership  interests,  as  the  case  may 
be,  of  Penelec  Capital  for  up  to  $35 
million  ("Equity  Contribution"). 
Penelec  will  enter  into  a  loan  agreement 
vvifh  Penelec  Capital  under  which 
Penelec  Capital  will  loan  to  Penelec 
both  the  Equity  Contribution  and  the 
proceeds  from  the  sale  of  the  MIPS  from 
time  to  time,  and  Penelec  will  issue  to 
Penelec  Capital  its  unsecured 
promissory  notes  ("Notes")  or 
subordinated  debentures 
("Subordinated  Debentures") 
evidencing  such  borrowings. 

Penelec  will  also  unconditionally 
guarantee  ("Guaranty")  (i)  payment  of 
dividends  or  distributions  on  the  MIPS, 
if  and  to  the  extent  Penelec  Capital  has 
declared  dividends  or  distributions  out 
of  funds  legally  available  therefor,  (ii) 
payments  to  the  MIPS  holders  of 
amounts  due  upon  liquidation  of 
Penelec  Capital  or  redemption  of  the 
MIPS,  and  (iii)  certain  additional 
amounts  that  may  be  payable  in  respect 
of  the  MIPS. 

Each  Note  or  Subordinated  Debenture 
will  have  an  initial  term  of  up  to  30 
years,  and  may  be  extended  by  Penelec 
for  up  to  an  additional  20  years,  subject 
to  certain  specified  conditions.  Prior  to 
maturity.  Penelec  will  pay  only  interest 
on  the  Notes  or  Subordinated 
Debentures  at  a  rate  equal  to  the 
dividend  rate  on  the  related  series  of 
MIPS.  Such  interest  payments  will 
constitute  Penelec  Capital's  only  income 
and  will  be  used  by  it  to  pay  monthly 
dividends  or  distributions  on  the  MIPS 
and  dividends  or  distributions  on  the 
common  interests  or  the  general 
partnership  interests  of  Penelec  Capital. 
The  dividend  or  distribution  rates, 
payment  dates,  redemption  and  other 
similar  provisions  of  each  MIPS  series 
will  be  identical  to  the  interest  rates, 
payment  dates,  redemption  and  other 
similar  provisions  of  the  Note  or 
Subordinated  Debenture  issued  by 
Penelec  with  respect  thereto. 

Each  Note  or  Subordinated  Debenture 
and  related  Guaranty  will  be 
subordinate  to  all  other  existing  and 
future  indebtedness  for  borrowed 
money  of  Penelec  and  will  have  no 
cross-default  provisions  with  respect  to 
other  Penelec  indebtedness.  However, 
Penelec  may  not  declare  any  pay 
dividends  on  its  out.standing 
Cumulative  Preferred  Stock  or  Common 
Stoc:k  unless  all  payments  then  due 
(whether  or  not  previously  deferred) 
under  the  Notes  or  Subordinated 


Debentures  and  the  Guaranties  have 
been  made. 

It  is  expected  that  Penelec's  interest 
payments  on  the  Notes  or  Subordinated 
Debentures  will  be  deductible  for 
income  tax  purposes  and  that  Penelec 
Capital  will  be  treated  as  a  partnership 
for  federal  income  tax  purposes. 
Consequently,  it  is  represented  that 
MIPS  holders  and  Penelec  (and 
Investment  Sub)  will  be  deemed  to  have 
received  partnership  distributions  in 
respect  of  their  dividends  or 
distributions  from  Penelec  Capital  and 
will  not  be  entitled  to  any  "dividend 
received  distribution"  under  the 
Internal  Revenue  Code. 

The  MIPS  may  be  redeemable  at  the 
option  of  Penelec  Capital  (with  the 
consent  of  Penelec)  at  a  price  equal  to 
their  stated  value  plus  any  accrued  and 
unpaid  dividends,  (i)  at  any  time  af^er 
five  years  from  their  date  of  issuance,  or 
(ii)  in  the  event  that  (w)  Penelec  Capital 
is  required  by  applicable  tax  laws  to 
withhold  or  deduct  certain  amounts  in 
connection  with  dividends, 
distributions  or  other  payments,  or  (x) 
Penelec  Capital  is  subject  to  federal 
income  tax  with  respect  to  interest 
received  on  the  Notes  or  Subordinated 
Debentures  or  is  otherwise  not  treated  as 
a  partnership  for  federal  income  tax 
purposes,  or  (y)  it  is  determined  that  the 
interest  payments  by  Penelec  on  the 
Notes  or  Subordinated  Debentures  are 
not  deductible  for  federal  income  tax 
purposes,  or  (z)  Penelec  Capital  become 
subject  to  regulation  as  an  "investment 
company"  under  the  Investment 
Company  Act  of  1940.  Upon  the 
occurrence  of  any  of  the  events  in  clause 
(ii)  above.  Penelec  may  al<?o  have  the 
right  to  dissolve  Penelec  Capital  and 
exchange  the  MIPS  for  Subordinated 
Debentures  or.  if  Penelec's  borrowings 
are  evidenced  by  Subordinated 
Debentures,  to  distribute  the 
Subordinated  Debentures  to  the  MIPS 
holders. 

In  the  event  that  Penelec  Capital  is 
required  by  applicable  tax  laws  to 
withhold  or  deduct  certain  amounts  in 
connection  with  dividends, 
distributions  or  other  payments,  Penelec 
Capital  may  also  have  the  obligation,  if 
the  MIPS  are  not  redeemed  or 
exchanged,  to  "gross  up"  such 
payments  so  that  the  MIPS  holders  will 
receive  the  same  payment  after  such 
withholding  or  deduction  as  they  would 
have  received  if  no  such  withholding  or 
deduction  were  required.  In  such  latter 
event,  the  Guaranties  would  also  cover 
any  such  "gross  up"  obligations. 

Penelec  represents  that  it  will  not  use 
any  of  the  net  proceeds  of  the 
borrowings  to  acquire,  either  directly  or 
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indirectly,  any  interest  if  any  EVVG  or 
FUCO. 

Finally,  Penelec  seeks  an  exception 
from  the  competitive  bidding 
requirements  of  rule  50  under 
subsection  (a)(5)  thereof  in  order  to 
begin  negotiations  with  prospective 
underwriters  and/or  selling  agents  with 
respect  to  the  sale  of  the  MIPS.  It  may 
do  so. 

Arkansas  Power  &  Light  Company  (70- 
8405) 

Arkansas  Power  &  Light  Company 
("AP&L"),  425  West  Capitol.  40th  Floor, 
Lhtle  Rock,  Arkansas  72201,  an  electric 
utility  subsidiary  company  of  Entergy 
Corporation,  a  registered  holding 
company,  has  filed  an  application- 
declaration  under  Sections  6(a).  7,  9(3). 
10  and  12(d)  of  the  Act  and  Rules  44 
and  50(a)(5)  thereunder. 

AP&L  proposes  to  enter  into 
arrangements  for  the  issuance  and  sale, 
by  one  or  more  governmental  authorities 
(each  an  "Issuer"),  of  one  or  more  series 
of  tax-exempt  bonds  ("Tax-Exempt 
Bonds")  in  an  aggregate  principal 
amount  not  to  exceed  $200  million  at 
one  time  or  from  time  to  time  through 
December  31, 1996. 

The  AP&L  would  enter  into  one  or 
more  installment  sale  agreements  or 
loan  agreements  and/or  one  or  more 
supplements  or  amendments  thereto 
("Agreement")  contemplating  the 
issuance  and  sale  by  the  Issuer{s)  of  one 
or  more  series  of  Tax-Exempt  Bonds 
pursuant  to  one  or  more  trust  indentures 
and/or  one  or  more  supplements  thereto 
("Indenture")  between  the  Issuer  and 
one  or  more  trustees  ("Trustee").  The 
proceeds  of  the  sale  of  Tax-Exempt 
Bonds,  net  of  any  underwriters' 
discounts  or  other  expenses  payable 
from  proceeds,  will  be  applied  to 
acquire  and  construct  certain  pollution 
control  or  sewage  and  solid  waste 
disposal  facilities  ("Facilities")  at  the 
AP&L's  generating  plants  or  to  refinance 
outstanding  tax-exempt  bonds  issued  for 
that  purpose. 

If  the  Agreement  is  an  installment  sale 
agreement,  AP&L  would  sell  Facilities 
to  the  Issuer  for  cash  and 
simultaneously  repurchase  such 
Facilities  from  the  Issuer  for  a  purchase 
price  payable  on  an  installment  basis 
over  a  period  of  years.  If  the  Agreement 
is  a  loan  agreement,  the  Issuer  will  loan 
the  proceeds  of  the  sale  of  Tax-Exempt 
Bonds  to  AP&L,  and  AP&L  will  agree  to 
repay  the  loan  on  an  installment 
payment  basis  over  a  period  of  years. 
Such  installment  payments  or  loan  ' 
repayments  will  be  in  amounts 
sufficient  (together  with  any  other 
moneys  held  by  the  Trustee  under  the 
Indenture  and  available  for  the  purpose) 


to  pay  the  principal  or  purchase  price 
of,  the  premium,  if  any,  and  the  interest 
on  the  related  series  of  Tax-Exempt 
Bonds  as  the  same  become  due  and 
payable,  and  will  be  made  directly  to 
the  Trustee  pursuant  to  an  assignment 
and  pledge  thereof  by  the  Issuer  to  the 
Trustee  as  set  forth  in  the  Indenture. 
Under  the  Agreement,  AP&L  will  also  be 
obligated  to  pay  (i)  the  fees  and  charges 
of  the  Trustee  and  any  registrar  or 
paying  agent  under  the  Indenture  and. 
if  any,  the  remarketing  agent 
("Remarketing  Agent")  and  the  tender 
agent  ("Tender  Agent"),  (ii)  all  expenses 
incurred  by  the  Issuer  in  connection 
with  its  rights  and  obligations  under  the 
Agreement,  (iii)  all  expenses  necessarily 
incurred  by  the  Issuer  or  the  Trustee 
under  the  Indenture  in  connection  with 
the  transfer  or  exchange  of  Tax-Exempt 
Bonds,  and  (iv)  all  other  payments 
which  AP&L  agrees  to  pay  under  the 
Agreement. 

The  Indenture  may  provide  that,  upon 
the  occurrence  of  certain  events  relating 
to  the  operation  of  the  Facilities 
financed,  the  Tax-Exempt  Bonds  will  be 
redeemable  by  the  Issuer,  at  the 
direction  of  AP&L.  Any  series  of  Tax- 
Exempt  Bonds  may  be  made  subjed  to 
a  mandatory  cash  sinking  fund  under 
which  stated  portions  of  Tax-Exempt 
Bonds  of  such  series  are  to  be  retired  at 
stated  times.  Tax-Exempt  Bonds  may  be 
subject  to  mandatory  redemption  in 
certain  other  cases.  The  payments  by  the 
AP&L  under  the  Agreement  in  such 
circumstances  shall  be  sufficient 
(together  with  any  other  moneys  held  by 
the  Trustee  under  the  Indenture  and 
available  therefor)  to  pay  the  principal 
of  all  Tax-Exempt  Bonds  to  be  redeemed 
or  retired,  and  the  premium,  if  any, 
thereon  together  with  interest  accrued 
or  to  accrue  to  the  redemption  date  of 
such  bonds. 

It  is  proposed  that  the  Tax-Exempt 
Bonds  mature  not  less  than  five  years 
from  the  first  day  of  the  month  of 
issuance  nor  later  than  40  years  from  the 
date  of  issuance.  Tax-Exempt  Bonds 
will  be  subject  to  optional  redemption, 
at  the  direction  of  AP&L,  in  whole  or  in 
part  at  the  redemption  prices  (expressed 
as  percentages  of  principal  amount)  plus 
accrued  interest  to  the  redemption  date, 
and  at  the  times,  set  forth  in  the 
Indenture. 

The  Agreement  and  the  Indenture 
may  provide  for  a  fixed  interest  rate  or 
for  an  adjustable  interest  rate  for  each 
series  of  the  Tax-Exempt  Bonds  as 
hereinafter  described.  If  the  series  of 
Tax-Exempt  Bonds  has  an  adjustable 
interest  rate,  the  interest  rate  during  the 
first  rate  period  ("Rate  Period")  would 
be  determined  in  discussions  between 
AP&L  and  the  purchasers  thereof  from 


the  Issuer  and  be  based  on  the  current 
tax-exempt  market  rate  for  comparable 
bonds  having  a  maturity  comparable  to 
the  length  of  the  initial  Rate  Period. 
Thereafter,  for  each  Rate  Period,  the 
interest  rate  on  surJi  Tax-Exempt  Bonds 
would  be  that  rate  which  will  be 
sufficient  to  remarket  such  Tax-Exempt 
Bonds  at  their  principal  amount.  No 
series  of  Tax-Exempt  Bonds  will  be 
issued  at  rates  in  excess  of  those 
generally  obtained  at  the  time  of  pricing 
for  sales  of  substantially  similar  tax- 
exempt  bonds  (having  the  same 
maturity,  issued  for  the  benefit  of 
companies  of  comparable  credit  quality 
and  having  similar  terms,  conditions 
and  features).  It  is  stated  that,  at  April 
18,  1994.  such  rate  is  estimated  to  be 
approximately  7%  per  annum  for  tax- 
exempt  bonds  having  a  maturity  of  30 
years,  no  optional  redemption  for  the 
first  ten  years  after  initial  issuance,  and 
issuance  and  pledge  of  collateral  first 
mortgage  bonds  as  security. 

Rate  Period  means  a  period  during 
which  the  interest  rate  on  such  Tax- 
Exempt  bonds  of  a  particular  series 
bearing  an  adjustable  rate  (or  method  of 
determination  of  such  interest  rate)  is 
fixed.  The  initial  Rate  Period  would 
commence  on  the  date  as  of  which 
interest  begins  to  accrue  on  such  Tax- 
Exempt  Bonds.  The  length  of  each  Rate 
Period  would  be  not  less  than  one  day 
nor  more  than  five  years. 

The  Agreement  and  the  Indenture 
would  provide  that  holders  of  Tax- 
Exempt  Bonds  would  have  the  right  to 
tender  or  be  required  to  tender  their 
Tax-Exempt  Bonds  and  have  them 
purchased  at  a  price  equal  to  the 
principal  amount  thereof,  plus  any 
accrued  and  unpaid  interest  thereon,  on 
dates  specified  in.  or  established  in 
accordance  with,  the  Indenture.  A 
Tender  Agent  may  be  appointed  to 
facilitate  the  tender  of  any  Tax-Exempt 
Bonds  by  holders.  Any  holders  of  Tax- 
Exempt  Bonds  wishing  to  have  such 
Tax-Exempt  Bonds  purchased  m.y  be 
required  to  deliver  such  Tax-Exempt 
Bonds  during  a  specified  period  of  time 
preceding  such  purchase  date  to  the 
Tender  Agent,  if  one  shall  be  appointed, 
or  to  the  Remarketing  Agent  appointed 
to  offer  such  tendered  Tax-E.xempt 
Bonds  for  sale. 

Under  the  Agreement  AP&L  would  be 
obligated  to  pay  amounts  equal  to  the 
amounts  to  be  paid  by  the  Remarketing 
Agent  or  the  Tender  Agent  pursuant  to 
the  Indenture  for  the  purchase  of  Tax- 
Exempt  Bonds  so  tendered,  such 
amounts  to  be  paid  by  AP&L  on  the 
dates  such  payments  by  the 
Remarketing  Agent  or  the  Tender  Agent 
are  to  be  made;  provided,  however,  that 
the  obligation  of  AP&L  to  make  any 
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such  payment  under  the  Agreement 
would  be  reduced  by  the  amount  of  any 
other  moneys  available  therefor, 
including  the  proceeds  of  the  sale  of 
such  tendered  Tax-Exempt  Bonds  by  the 
Remarketing  Agent. 

Upon  the  delivery  of  such  Tax- 
Exempt  Bonds  by  holders  to  the 
Remarketing  Agent  or  the  Tender  Agent 
for  purchase,  the  Remarketing  Agent 
would  use  its  best  efforts  to  sell  such 
Tax-Exempt  Bonds  at  a  price  equal  to 
the  stated  principal  amount  of  such  Tax- 
Exempt  Bonds. 

In  order  to  obtain  a  more  favorable 
rating  on  one  or  more  series  of  the  Tax- 
Exempt  Bonds  and,  thereby,  improve 
the  marketability  thereof.  AP&L  may 
arrange  for  one  of  more  irrevocable 
letterfs)  of  credit  for  an  aggregate 
amount  up  to  $226  million  from  a  bank 
;"Bank  ")  in  favor  of  the  Trustee.  In  such 
jvent,  payments  with  respect  to 
jrincipal,  premium,  if  any.  interest  and 
jurchase  obligations  in  connection  with 
!uch  Tax-Exempt  Bonds  coming  due 
iuring  the  term  of  such  letter  of  credit 
vould  be  secured  by.  and  payable  from 
unds  drawn  under,  the  letter  of  credit, 
n  order  to  induce  the  Bank  to  issue 
;uch  letter  of  credit,  the  AP&L  would 
»nter  into  a  Letter  of  Credit  and 
Reimbursement  Agreement 
"Reimbursement  Agreement")  with  the 
Jank  pursuant  to  which  AP&L  would 
i  igree  to  reimburse  the  Bank  for  all 
)  mounts  drawn  under  such  letter  of 
credit  within  a  specified  period  (not  to 
<  xceed  84  months)  after  the  date  of  the 
«  raw  and  with  interest  thereon  at  a  rate 
1  lat  would  not  exceed  rates  generally 
(  btained  at  the  time  of  entering  into  the 
Reimbursement  Agreement  companies 
of  comparable  credit  quality  on  letters  of 
credit  having  comparable  terms,  and,  in 
any  event,  not  in  excess  of  the  Bank's 
prime  commercial  loan  rate  plus  2%. 
The  terms  of  the  Reimbursement 
Agreements  would  correspond  to  the 
terms  of  the  letter  of  credit. 
It  is  anticipated  that  the 
Reimbursement  Agreement  would 
require  the  pa>-ment  by  AP&L  to  the 
Bank  of  annual  letter  of  credit  fees  not 
to  exceed  1.25%  of  the  face  amount  of 
the  letter  of  credit  per  annum  and 
perhaps  an  up-front  fee  not  to  exceed 
0.25%  of  the  face  amount  .of  the  letter 
of  credit.  Any  such  letter  of  credit  may 
expire  or  be  terminated  prior  to  the 
maturity  date  of  related  Tax-Exempt 
Bonds  and.  in  connection  with  such 
expiration  or  termination,  such  Tax- 
Exempt  Bonds  may  be  made  subject  to 
inandatory  redemption  or  purchase  on 
or  prior  to  the  date  of  expiration  or 
termination  of  such  letter  of  credit, 
possibly  subject  to  the  right  of  owners 
of  Tax-Exempt  Bonds  not  to  have  their 
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Tax-Exempt  Bonds  redeemed  or 
purchased.  Provision  may  be  made  for 
extension  of  the  term  of  any  such  letter 
of  credit  for  the  replacement  thereof, 
upon  its  expiration  or  termination,  by 
another  letter  of  credit  from  the  Bank  or 
a  different  bank. 

In  addition  or  as  an  alternative  to  the 
security  provided  by  a  letter  of  credit,  in 
order  to  obtain  a  more  favorable  rating 
on  Tax-Exempt  Bonds  and  consequently 
improve  the  marketability  thereof,  AP&L 
may  (a)  determine  to  provide  an 
insurance  policy  for  the  payment  of  the 
principle  of  and/or  interest  and/or 
premium  on  the  Tax-Exempt  Bonds, 
and/or  (b)  provide  security  for  holders 
of  Tax-Exempt  Bonds,  and/or  the  Bank 
equivalent  to  the  security  afforded  to 
holders  of  first  mortgage  bonds 
outstanding  under  AP&L's  mortgage  by 
obtaining  the  authentication  of  and 
pledging  one  or  more  new  series  of  first 
mortgage  bonds  C'Collatera!  Bonds") 
under  the  mortgage  as  it  may  be 
supplemented.  Collateral  Bonds  would 
be  issued  on  the  ba.sis  of  unfunded  net 
property  additions  and/or  previously- 
retired  first  mortgage  bonds  and 
delivered  to  the  Trustee  under  the 
Lidenture  and/or  the  Bank  to  evidence 
and  secure  AP&L's  obligation  to  pay  the 
purchase  price  of  the  related  Facilities 
or  repay  the  loan  mnde  by  the  Issuer 
under  the  Agreement  and  AP&L's 
obligation  to  reimburse  the  Bank  under 
the  Reimbursement  Agreement. 

These  Collateral  Bonds  could  be 
issued  in  several  ways.  First,  if  the  Tax- 
Exempt  Bonds  bear  a  fixed  interest  rate. 
Collateral  Bonds  could  be  issued  in  a 
principal  amount  equal  to  the  principal 
amount  of  such  Tax-Exempt  Bonds  and 
bear  interest  at  a  rate  equal  to  the  rate 
of  interest  on  such  Tax-Exempt  Bonds. 
Secondly,  they  could  be  issued  in  a 
principal  amount  equivalent  to  the 
principal  amount  of  such  Tax-Exempt 
Bonds  plus  an  amount  equal  to  interest 
on  those  bonds  for  a  specified  period.  In 
such  a  case.  Collateral  Bonds  would 
bear  no  interest.  Thirdly,  Collateral 
Bonds  could  be  issued  in  a  principal 
amount  equivalent  to  the  principal 
amount  of  such  Tax-Exempt  Bonds  or  in 
such  amount  plus  an  amount  equal  to 
interest  on  those  bonds  for  a  specified 
period,  but  carry  a  fixed  interest  rate 
that  would  be  lower  than  the  fixed 
interest  rate  of  the  Tax-Exempt  Bonds. 
Fourthly,  they  could  be  issued  in  a 
principal  amount  equivalent  to  the 
principal  amount  of  Tax-Exempt  Bonds 
at  an  adjustable  rate  of  interest,  varying 
with  such  Tax-Exempt  Bonds. 

No  series  of  Collateral  Bonds  will  be 
issued  at  interest  rates  in  excess  of  those 
of  the  related  series  of  Tax-Exempt 
Bonds  (the  rate  of  which  is  described 


above).  The  maximum  aggregate 
principal  amount  of  the  Collateral 
Bonds  would  be  $226  million.  The 
terms  of  the  Collateral  Bonds  relating  to 
maturity,  interest  payment  dates,  if  any. 
redemption  provisions  and  acceleration 
will  correspond  to  the  terms  of  the 
related  Tax-Exempt  Bonds.  Upon 
issuance,  the  terms  of  the  Collateral 
Bonds  will  not  vary  during  the  life  of  " 
such  series  except  for  the  interest  rate  in 
the  event  the  Collateral  Bonds  bear 
interest  at  an  adjustable  rate. 

It  is  contemplated  that  the  Tax- 
Exempt  Bonds  may  be  sold  by  the  Issuer 
pursuant  to  arrangements  with  an 
underwriter  or  a  group  of  underwriters 
or  by  private  placement  in  a  negotiated 
sale  or  sales.  The  AP&L  will  not  be  party 
to  the  underwriting  or  placement 
arrangements;  however,  the  Agreement 
will  provide  that  the  terms  of  the  Tax- 
Exempt  Bonds,  and  their  sale  by  the 
Issuer,  shall  be  satisfactory  to  AP&L 

The  AP&L  has  been  advised  that  the 
interest  rates  on  tax-exempt  bonds  have 
been  and  are  expected  at  the  timefs',  of 
issuance  of  Tax-Exempt  Bonds  to  be 
lower  than  the  interest  rates  on  bonds  of 
similar  tenor  and  matiu-ities  and 
comparable  quality,  interest  on  which  is 
fully  subject  to  Federal  income  tax. 

The  AP&L  shall  not  uf.e  the  proceeds 
from  the  Agreement  to  enter  into 
refinancing  transactions  unless:  (1)  The 
estimated  present  value  savings  derived 
from  the  net  difference  between  interest 
or  dividend  payments  on  a  new  issue  of 
comparable  securities  and  those 
securities  refunded  is,  on  an  after  fax 
basis,  greater  than  the  present  value  of 
all  repurchasing,  redemption,  tendering 
an  issuing  costs,  assuming  an 
appropriate  discount  rate,  determined 
on  the  basis  of  the  then  estimated  after- 
tax cost  of  capital  of  Energy  Corporation 
and  its  subsidiaries,  consolidated:  or  (2) 
AP&L  shall  have  notified  the 
Commission  of  the  proposed  refinancing 
transaction  (including  the  terms  thereoQ 
by  post-effective  amendment  hereto  and 
obtained  appropriate  supplemental 
authorization. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary 
[FR  E)oc.  94-10396  Filed  4-29-94,  8:45  am| 
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SMALL  BUSINESS  ADMINISTRATION        DEPARTMENT  OF  TRANSPORTATION 


[License  #06/06-0298] 

Southern  Ventures,  Inc.;  Notice  of 
License  Surrender 

Notice  is  hereby  given  that  Southern 
Ventures.  Inc..  ("SVI"),  60.5  Main  Street, 
Suite  202.  Arkadelphia,  Arkansas 
71923,  has  surrendered  its  license  to 
operate  as  a  small  business  investment 
company  under  the  Small  Business 
Investment  Act  of  1958,  as  amended 
("the  Act").  SVI  was  licensed  by  the 
Small  Business  Administration  on 
November  30.  1988. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on  February 
28.  1994,  and  accordingly,  all  rights, 
privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Company) 

Dated:  April  21, 1994. 
Robert  D.  Stillman. 

Associate  Administrator  for  Investment. 
[FR  Doc.  94-10367  Filed  4-29-94;  8:45  am] 

BILLING  CODE  802S-01-M 


[License  #02/02-0334] 

Venture  SBIC,  Inc.;  Notice  of  License 
Surrender 

Notice  is  hereby  given  that  Venture 
SBIC,  Inc..  ("Venture").  249-12  Jericho 
Turnpike.  Floral  Park.  New  York  11001. 
has  surrendered  its  license  to  operate  as 
a  small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1958.  as  amended  ("the  Act"). 
Venture  was  hcensed  by  the  Small 
Business  Administration  on  November 
23.  1977. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on  March 
13.  1994,  and  accordingly,  all  rights, 
privileges,  and  franchises  derived 
therefrom  have  been  tenninated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 
Dated:  April  21, 1994. 
Robert  D.  Stillman. 

Associate  Administrator  for  Investment. 
|FR  Doc.  94-10368  Filed  4-29-94;  8:45  am) 

BILUNC  CODE  802S-01-M 


Coast  Guard 
[CGD  94-033] 

Merchant  Marine  Personnel  Advisory 
Committee 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Request  for  applications. 

summary:  The  U.S.  Coast  Guard  is 
seeking  additional  applicants  for 
appointment  to  membership  on  the 
Merchant  Marine  Personnel  Advisory 
Committee  (MERPAC).  The  Committee 
is  a  nineteen  member  federal  advisory 
committee  that  advises  the  Coast  Guard 
on  matters  related  to  the  training, 
qQalification,  licensing,  certification  and 
fitness  of  seamen  serving  in  the  U.S. 
merchant  marine. 

DATES:  Membership  applications  must 
be  received  by  July  1,  1994. 
ADDRESSES:  Persons  interested  in 
applying  should  write  to  Commandant 
(G-MVP-3),  room  1210.  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street.  SW.,  Washington,  DC  20593- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Barbara  Miller,  Assistant  to  the 
Executive  Director,  MEPJ'AC,  room 
1210,  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street,  SW.,  Washington. 
DC  20593-0001,  (202)  267-0224. 
SUPPLEMENTARY  INFORMATION:  On 
September  21,  1993.  the  Coast  Guard 
published  a  notice  in  the  Federal 
Register  (58  FR  49080)  requesting 
applications  for  six  openings  for  the 
Cominittea.  This  notice  announces  that 
the  number  of  openings  has  increased 
from  six  to  seven.  The  Coast  Guard 
seeks  applications  for  an  additional 
member  in  the  category  of  shipping 
company  manager.  The  Committee 
consists  of  19  members  as  follows:  Ten 
active  U.S.  merchant  mariners  (three 
deck  officers;  three  engineering  officers; 
two  unlicensed  seamen;  one  staff 
officer;  and  one  pilot);  five  marine 
educators  (three  from  maritime 
academies,  two  of  whom  should  be 
associated  with  State  maritime 
academ.ies;  ahd  two  from  other  maritime 
training  institutions);  two  shipping 
company  managers;  and  two  persons 
from  the  general  public.  Terms  are 
expiring  in  the  following  categories:  (a) 
Active  Merchant  Mariner  (two 
positions — one  deck  officer  and  one 
engineering  officer);  (b)  Certified  Staff 
Officer  (one  position);  (c)  Marine 
Educator  (two  positions — one  Maritime 
Academy  and  one  Maritime  Training); 
(d)  Shipping  Company  Manager  (one 
position);  (e)  General  Public  (one 


position).  The  membership  term  is  three 
years.  No  member  may  hold  more  than 
two  consecutive  three-year  terms.  Those 
persons  that  submitted  applications  in 
reply  to  the  September  21. 1993  notice, 
need  not  reapply. 

The  Coast  Guard  received  a  number  of 
letters  expressing  concern  that  the 
inland,  river  and  near  coastal  industries 
are  not  adequately  represented  on  the 
committee.  In  the  October  notice 
members  of  these  industries  were 
encouraged  to  apply.  Interested 
members  of  these  industries  are  again 
encouraged  to  apply. 

To  achieve  the  balance  of  membership 
required  by  the  Federal  Advisory 
Committee  Act,  the  Coast  Guard  is 
especially  interested  in  receiving 
applications  from- minorities  and 
women.  The  members  of  the  Committee 
serve  without  compen.sation  from  the 
Federal  Government,  although  travel 
reimbursement  and  per  diem  may  be 
provided.  The  Committee  normally 
meets  in  Washington.  DC.  with  working 
group  meetings  for  specific  problems  on 
an  as-required  basis. 

Dated:  April  14. 1994. 
J.F.  McGowan. 

Captain,  U.S.  Coast  Guard.  Acting  Chief. 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 
[FR  Doc.  94-10446  Filed  4-29-94;  8:45  am] 

BILUNQ  COOE  4910-14-M 


[CGD  94-039] 

Chemical  Transportation  Advisory 
Committee  (CTAC) 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Chemical  Transportation 
Advisory  Committee  will  hold  its 
annual  meeting  to  review  and  discuss 
issues  relating  to  the  marine  transport  of 
hazardous  materials  in  bulk. 
DATES:  The  meeting  will  be  held  on 
Thursday.  June  16.  1994,  ft-om  9:30  a.m. 
to  3  p.m.  Written  material  should  be 
submitted  no  later  than  June  9, 1994. 
ADDRESSES:  The  meeting  will  be  held  in 
room  2415.  U.S.  Coast  (Juard 
Headquarters.  2100  2nd  Street,  SW.. 
Washington.  DC  20953-0001.  Written 
material  should  be  submitted  to 
Commandant  (G-MTH-1).  U.S.  Coast 
Guard.  2100  2nd  Street.  SW.. 
Washington.  DC  20593-0001.  Attn: 
Commander  K.J.  Eldridge. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  K.  J.  Eldridge  or  Mr.  F.  K. 
Thompson.  U.S.  Coast  Guard 
Headquarters  (G-MTH-1),  2100  2nd 
street.  SW..  Washington.  DC  20593- 
0001.  Telephone:  (202)  267-1217. 


SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act.  5 
U.S.C  App  2%1etseq. 

The  agenda  of  the  Committee  meeting 
will  be  as  follows: 

1.  Opening  remarks— RADM  Henn. 

2.  Chairman's  remarks  and  general 

interest  topics. 

3.  Introduction  and  swearing-in  of  new 

members. 

4.  Presentation  of  awards. 

5.  Issue  briefs: 

Applicability  of  OPA-90  to  chemical 

tank  ships. 
Human  factors  and  the  Coast  Guard. 
Tankerman  regulations. 
Maritime  regulatory  reform. 
Tank  Level  or  Pressure  Monitoring 

Devices. 

6.  Subcommittee  reports: 
46  CFR  Part  151  revision. 
Tank  filling  limits. 
Benezene  and  other  chemicals. 
Marine  vapor  control  systems. 

7.  New  tasks  and  initiatives: 

Fire  fighting  capabilities  of  marine 

facilities. 
Chemical  compatibility  table — 

industry  questionnaire. 

8.  International  activities  update. 

9.  Other  business: 

The  Marine  Safety  Network. 
Status  of  the  coast  Guard's  Inert  Gas 

Systems  field  survey. 
Overview  of  the  National  Oil 
1 1  Pollution  Fund  Center,  liability 
1 1  under  OPA. 

10.  Closing. 

Attendance  at  the  above  meeting  is 
open  to  the  public.  Members  of  the 
public  may  present  oral  statements  at 
the  meeting.  Persons  wishing  to  present 
oral  statements  should  notify  the 
Executive  Director  of  CTAC  no  later 
than  the  day  before  the  meeting.  Any 
member  of  the  public  may  present  a 
written  statement  to  the  Committee  at 
any  time. 

Dated:  April  19. 1994. 
A.E.  Henn, 

Rear  Admiral.  U.S.  Coast  Guard  Chief.  Office 
of  Marine  Safety,  Security  and  Emironmental 
Protection. 

|FR  Doc  94-10444  Filed  4-29-94;  8:45  ami 
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[CQD  94-037] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee 

AGENCY:  U.S.  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Houston/Galveston 
Navigation  Safety  Advisory  Committee 
will  meet  to  provide  recommendations 


and  guidance  to  the  Commander.  Eighth 
Coast  Guard  District,  on  navigation 
safety  matters  affecting  the  Houston/ 
Galveston  area.  The  meeting  is  open  to 
the  publia 

DATES:  The  meeting  will  be  held  on 
Thursday.  May  19.  1994.  and  will  begin 
at  approximately  9  a.m.  and  end  at 
approximately  1  p.m. 
ADDhESSES:  The  meeting  will  be  held  in 
the  conference  room  of  the  Houston 
Pilots  Office.  8150  South  Loop  East. 
Houston,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 
J.P.  Novotny.  LT,  USCG,  Recording 
Secretary.  Houston/Galveston 
Navigation  Safety  Advisory  Committee, 
c/o  Commander.  Eighth  Coast  Guard 
District  (oan).  Room  1211,  Hale  Boggs 
Federal  Building,  501  Magazine  Street, 
New  Orleans,  LA  70130-3396. 
telephone  number  (504)  589-2389. 
SUPPtEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2  §  1  et  seq.  The  agenda  for 
the  meeting  consists  of  the  following 
items: 

(1)  Call  to  Order. 

(2)  Presentation  of  the  minutes  of  the 
Inshore  and  Offshore  Waterways 
Subcommittees  and  discussion  of 
recommendations. 

(3)  Discussion  of  previous 
recommendations  made  by  the 
Committee. 

(4)  Presentation  of  any  additional  new 
items  for  consideration  of  the 
Committee. 

(5)  Adjournment. 

Members  of  the  public  may  present 
written  or  oral  statements  at  the 
nteeting. 

Dated:  April  14,  1994. 
J.C  Card, 

Rear  Admiral.  U.S.  Coast  Guard  Commander. 

Eighth  Coast  Guard  District. 

IFR  Doc.  94-10445  Filed  4-29-94;  8:45  am) 

BiLUNG  CODE  4»10-14-M 


[CGD  84-036] 

Merchant  Marine  Personnel  Advisory 
Committee;  Meetings 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meetings. 


SUMMARY:  The  Merchant  Marine 
Personnel  Advisory  Committee 
(MERPAC)  and  working  groups  will 
meet  to  discuss  various  issues.  Agenda 
items  include  discussions  of  physical 
standards  and  licensing  requirements. 
All  meetings  will  be  open  to  the  public. 
DATES:  The  working  groups  will  meet  on 
June  14, 1994,  from  8:30  a.m.  to  4  p.m. 


The  full  committee  will  meet  on  June 
15.  1994,  from  9  a.m.  to  p.m.  Written 
material  should  be  submitted  not  later 
than  June  1. 1994. 

ADDRESSES:  The  meetings  will  be  held 
in  room  2415,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street.  SW.. 
Washington,  DC  20593.  Written  material 
should  be  submitted  to  CDE  Scott  J. 
Glover,  MERPAC  Executive  Director. 
Commandant  (G-MVP),  U.S.  Coast 
Guard,  2100  Second  Street  SW., 
Washington.  DC  20593. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Scott  J.  Glover, 
Commandant  (G-MVP).  U.S.  Coast 
Guard  Headquarters.  2100  Second 
Street.  SW..  Washington,  DC  20593. 
telephone  (202)  267-0213. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act.  5 
U.S.C  App.  2  section  1  et  seq.  The 
agenda  will  include  discussion  of  the 
following  topics: 

(1)  Review  of  the  recommendations 
from  the  Focus  Group  report,  "Licensing 
2000  and  Beyond",  including 
discussion  on  the  use  of  simulator  based 
training  and  testing,  and  the  Coast 
Guard  examination  process. 

(2)  Review  of  the  recommendations 
from  the  Coast  Guard  report.  "Review  of 
Marine  Safety  Issues  Related  to 
Uninspected  Towing  Vessels." 

(3)  Physical  standards  for  merchant 
mariners. 

(4)  Revision  of  the  MERPAC's  charter 
to  allow  representation  of  the  river, 
inland,  and  near  coastal  mariners  on  the 
committee. 

Attendance  is  open  to  the  public. 
With  advance  notice,  and  the 
Chairman's  discretion,  members  of  the 
public  may  make  oral  presentations 
during  the  meeting.  Persons  wishing  to 
maker  oral  presentations  should  notify 
the  Executive  Director,  listed  above 
under  ADDRESSES,  no  later  than  the  day 
before  the  meeting.  Written  material 
may  be  submitted  at  any  time  for 
presentation  to  the  Committee. 
However,  to  ensure  advance  distribution 
to  each  Committee  member,  persons 
submitting  written  material  are  asked  to 
provide  20  copies  to  the  Executive 
Director  no  later  than  June  1, 1994. 

Dated:  April  25, 1994. 

J.  F.  McGowan, 

Captain,  US  Coast  Guard.  Acting  Chief.  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

[FR  Doc.  94-10447  Filed  4-29-94;  8:45  ami 
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Federal  Aviation  Administration 

Availability  of  Final  Environmental 
Assessment  (Final  EA)  and  Draft 
Mitigated  Finding  of  No  Significant 
Impact  (FONSIVRecord  of  Decision 
(ROD);  Greater  Rockford  Airport, 
Rockford,  IL 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  availability  of 
documents  and  soliciting  comments. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advise  the  public  of  the 
availability  of  a  Final  EA  and  a  Draft  of 
a  Mitigated  FONSI/ROD.  Interested 
parties  are  invited  to  submit  comments 
on  the  proposed  Mitigated  FONSI/ROD. 
Based  on  the  information  received,  the 
FAA  will  make  a  determination  whether 
to  approve  the  proposed  Mitigated 
FONSI/ROD  or  prepare  an  EIS  on  the 
proposed  development  at  Greater 
Rockford  Airport,  Rockford,  Illinois. 
Major  development  items,  proposed  to 
be  completed  over  the  next  5  to  10 
years,  are  depicted  on  the  Airport 
Layout  Plan  (ALP).  Comments  are 
solicited  before  the  FAA  makes  its  final 
determination  whether  to  prepare  an 
Environmental  Impact  Statement  (EIS). 
FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  Wishy,  Community  Planner, 
Federal  Aviation  Administration, 
Chicago  Airports  District  Office.  2300 
East  Devon  Avenue,  Des  Plaines. 
Illinois.  60018  (708)  294-7524. 
SUPPLEMENTARY  INFORMATION:  The  FAA, 
in  cooperation  with  the  Illinois 
Department  of  Transportation.  Division 
of  Aeronautics,  and  the  Greater 
Rockford  Airport  Authority  have  agreed  . 
to  prepare  a  Final  Environmental 
Assessment  (Final  EA)  for  proposed 
development  at  Greater  Rockford 
Airport.  Below  is  a  listing  of  major, 
associated  and  indirect  development 
projects.  This  listing  includes  United 
Parcel  Service's  (UPS)  recent 
announcement  to  initiate  a  cargo  hub 
facility  at  the  airport. 

1.  Develop  the  midfield  area  for 
aviation-related  industrial  users. 

2.  Expand  the  existing  cargo  apron 
and  buildings  west  of  the  existing 
terminal  building  to  accommodate  a 
minimum  of  26  cargo  aircraft. 

3.  Extend  Runway  7/25  to  a  length  of 
10.000  feet  by  constructing  a  3.500-foot 
southwesterly  extension  with  parallel 
and  connecting  taxiways  and  associated 
lighting  and  navigation  aids.  This  would 
include  the  installation  of  a  CAT  II 
Instrument  Landing  System  (ILS)  for 
Runway  7. 


4.  Relocate  approximately  12,000  feet 
of  Belt  Line  Road  and  9,300  feet  of 
Kishwaukee  Road. 

5.  Expand  the  existing  terminal 
building  and  auto  parking  lot  and 
upgrade  the  existing  airport  entrance 
roadway. 

6.  Construct  a  general  aviation  apron 

and  T-hangars. 

7.  Close  Runway  13/31. 

8.  Remove  miscellaneous  support 

buildings. 

9.  Construct  a  new  4.000-foot  general 
aviation  visual  approach  runway, 
parallel  to  and  5.100  feet  southeast  of 
existing  Runway  7/25,  with  associated 
taxiways  and  instrumentation. 

10.  Construct  and  realign  various 
taxiways  parallel  to  Runway  1/19.  The 
majority  of  the  realignment  work 
proposed  is  adjacent  to  and  west  of  the 
approach  end  of  Runway  19. 

11.  Implement  actions  recommended 
in  the  1993  Master  Drainage/Stormwater 
Management  Plan. 

12.  Implement  actions  recommended 
in  the  updated  Noise  Compatibility 

Plan. 

13.  Acquire  approximately  1,100  acres 
of  land  for  airfield  development.  In 
addition  to  this  acquisition,  is  the 
relocation  of  up  to  28  residential 
dwellings  (for  noise  and  floodway 
mitigation),  of  which  only  eleven  are 
considered  to  be  noise  impacted  and 
must  be  acquired  and  residents 
relocated  prior  to  the  start  of  any 
operation  resulting  from  the  Proposed 
Action  Alternative.  The  remaining 
residential  dwellings  would  be  acquired 
for  purposes  of  airfield  development 
and  floodway  mitigation.  Those 
dwellings  identified  as  floodway 
mitigation  can  be  acquired  either  in  fee- 
simple  or  through  restrictive  covenant. 

•   (Updated) 

14.  Compensate  for  wetland  impacts 
caused  by  the  development  of  the 
Proposed  Action  Alternative  through 
the  creation  of  approximately  25  acres 
of  new  wetlands. 

15.  An  additional  1.500  flights 
annually  beyond  those  originally 
forecasted  but  with  a  greater  number  of 
stage  three  aircraft.  This  is  based  on 
UPS's  proposal  to  initiate  an  air  cargo 
operation  at  Greater  Rockford  Airport. 

The  FAA  issued  a  Federal  Register 
Notice  on  April  22. 1993  announcing  its 
intent  to  prepare  an  Environmental 
Document  (possible  Environmental 
Impact  Statement)  and  to  hold  a  May  26 
1993  scoping  meeting.  At  the  scoping 
meeting  no  significant  impacts  were 
identified.  Some  concerns  were 
expressed  over  possible  noise, 
floodplain  and  wetland  impacts.  The 
airport  sponsor  indicated  that  any 
impacts  would  be  mitigated  below  the 


level  of  significance  as  an  integral  part 
of  the  development. 

The  FAA  issued  a  subsequent  Federal 
Register  Notice  on  February  17. 1994 
announcing  the  availability  of  the  Draft 
Environmental  Document  and  provided 
additional  opportunity  for  scoping 
comments  for  the  refined  listing  of  the 
major,  associated  and  indirect 
development  projects,  incorporating 
items  scoped  originally  and  those  newly 
identified  as  part  of  the  UPS  proposed 
development.  Notice  was  also  given  for 
a  March  22, 1994  public  hearing  with 
written  comments  being  received  until 
April  6, 1994. 

Public  involvement  and  the  Final 
Environmental  Assessment  indicates 
that  this  development  would  not  result 
in  any  potentially  significant  impacts  on 
the  human  environment  and  that  a 
Mitigation  FONSI/ROD  is  appropriate. 
Additionally,  this  information  indicates 
that  an  EIS  is  not  warranted  based  on 
the  findings  made  under  each  specific 
impact  category.  The  Mitigated  FONSI/ 
ROD  will  incorporate  specific  mitigation 
measures  as  an  integral  part  of  the 
project.  The  purpose  of  this  notice  is  to 
provide  the  public  an  opportunity  to 
submit  information  to  the  FAA  prior  to 
its  reaching  a  decision  on  this  matter. 

In  accordance  with  40  CFR  1501.4(e) 
of  the  Council  on  Environmental 
Quality  regulations,  there  will  be  a 
thirty  (30)  day  comment  period  before 
the  F/VA  makes  its  final  determination 
on  the  Mitigated  FONSI.  Interested 
individuals.  Government  agencies,  and 
private  organizations  are  invited  to  send 
comments  on  the  proposed  Mitigated 
FONSI/ROD  to  the  address  set  forth 
above.  Absent  receipt  of  information 
showing  that  an  EIS  is  needed,  the  FAA 
anticipates  that  it  will  sign  the  Mitigated 
FONSI/ROD  thirty  days  after  this  notice 
appears  in  the  Federal  Register.  The 
Final  EA  and  its  supporting 
documentation  may  be  viewed  during 
normal  business  hours  at  the  following 
locations: 

Airport  Manager's  Office.  Greater 
Rockford  Airport  Authority.  3600 
Airport  Drive,  Rockford,  Illinois 
61125-0063 
Rockford  City  Clerk's  Office.  Rockford 
City  Hall,  1201  Broadway,  Rockford, 
Illinois 
Winnebago  County  Courthouse,  County 
Clerk's  Office,  400  West  State. 
Rockford.  Illinois 
.    Rockford  Public  Library.  215  North 
Wyman,  Rockford,  Illinois 
Illinois  Department  of  Transportation, 
Division  of  Aeronautics,  One 
Langhome  Drive.  Capitol  Airport, 
Springfield,  Illinois 
Federal  Aviation  Administration. 
Chicago  Airports  District  Office,  2300 
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East  Devon  Avenue.  Des  Plaines, 

Illinois  60018. 

A  copy  of  the  Draft  Mitigated  FONSI/ 
ROD  is  available  for  review  at  the 
FAA— Chicago  Airports  District  Office 
(address  identified  above). 

Issued  in  Des  Plaines,  Illinois  on  April  21 

Llouis  H.  Yates, 

Manager.  Chicago  Airports  District  Office. 
FAA,  Great  Lakes  Region. 

IFR  Doc.  94-10386  Filed  4-29-94;  8:45  am) 

BILUNG  CODE  4910-13-M 


Availability  of  Solicitation  for  Center  of 
Excellence  (COE)  in  Airport  Pavement 
Research 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  availability. 


SUMMARY:  Notice  is  hereby  given  of  an 
open  solicitation  of  aviation  research 
grant  proposals  to  establish  an  FAA 
Center  of  Excellence  in  Airport 
Pavement  Research.  The  FAA  is 
responsible  for  developing  standards  for 
airport  pavement  design,  evaluation, 
and  maintenance.  Together  with  the 
airport  operators  and  industry,  the  FAA 
spends  nearly  $2  billion  annually  for 
airport  construction  and  maintenance. 
Plans  for  the  introduction  of  new.  larger, 
and  heavier  aircraft  weighing  more  than 
a  million  pounds  have  necessitated  a  re- 
examination of  the  current  pavement 
design  methodologies.  The  COE  for 
pavement  research  will  assist  the  FAA 
to  develop  advanced  design 
methodologies  which  are  validated 
through  full-scale  testing.  The  FAA 
grant  award  will  provide  long-term 
funding  to  establish  and  operate  the 
COE  in  support  of  pavement  research. 

The  grant  recipient  is  required  to 
match  FAA  funds  with  non-Federal 
funding  over  the  term  of  the  grant. 
DATES:  Solicitation  packages  may  be 
obtained  by  contacting  the  COE  Program 
Manager.  The  closing  date  for 
submitting  final  proposals  is  June  8, 
1994. 

ADDRESSES:  Contact  Ms.  Patricia  Watts. 
The  Office  of  Research  and  Technology 
Applications.  ACL.  Building  270. 
Atlantic  Gty  International  Airport.  New 
Jersey.  08405.  telephone  (609)  485-5043 
or  (609)  485-5901.  Fax  number  (609) 
485-6509  or  (609)  485-^020. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
intends  to  award  a  grant  to  establish  a 
Center  of  Excellence  in  Airport 
Pavement  Research  at  a  qualified  college 
or  university.  The  Center  will  conduct 
basic  research  in  four  major  areas: 
modeling  of  airport  pavement 


structures,  constitutive  behavior  of 
payment  materials,  material 
characterization  and  new  technologies 
in  pavement  evaluation. 

Eligibility 

Colleges  and  universities  are  eligible 
for  grants  to  establish  a  Center  of 
Excellent  in  Airport  Pavement  Research. 
The  FAA  is  seeking  to  ensure  an 
equitable  geographical  distribution  of 
funds  and  to  encourage  the  inclusion  of 
minority  institutions. 

Matching  Funds  Requirement 

A  Center  of  Excellence  receives 
funding  annually  in  the  form  of  single 
or  multiple  continuing  research  grants 
over  a  three  year  period.  The  Federal 
Government  provides  50  percent  of  the 
cost  to  establish  and  operate  a  Center  of 
Excellence.  The  institution  must  show  a 
continuing  source  of  non-Federal 
matching  funds  available  for  the 
remaining  research  and  operational 
expenses  at  the  Center.  Once  the  COE  is 
established,  a  fiscal  year  declaring  the 
source  and  amount  of  funding  and 
expenditures  must  be  submitted  for 
review  every  6  months  to  The  Office  of 
Research  and  Technology  Applications 
at  the  FAA  Technical  Center.  A  ftjll 
review  and  grant  close-out  takes  place  at 
the  conclusion  of  each  three-year  phase. 

The  Center  of  Excellence  and  the 
agency  shall  agree  upon  the  maximum 
expected  costs  in  each  fiscal  year.  Any 
cost  incurred  in  excess  of  the  ma.ximum 
costs  agreed  upon  with  the  agency  shall 
be  the  sole  obligation  of  the  Center  of 
Excellence. 

The  Center  of  Excellence  is  expected 
to  account  for  all  funds  granted  and 
matched,  utilized  to  establish,  operate, 
and  conduct  the  specified  research 
activities  of  the  Center  of  Excellence. 

Maintenance  of  Effort  and  Center 
Operations 

A  Center  of  Excellence  is  required  to 
maintain  its  aggregate  expenditures 
from  all  other  sources  for  establishing 
and  operating  a  Center  of  Excellence 
and  related  research  activities  at  or 
above  the  average  level  of  such 
expenditures  in  its  2  fiscal  years 
preceding  November  5,  1990.  The 
establishment  of  a  Center  of  Excellence 
is  intended  to  augment  the  level  of 
aviation  research  activities  at  the 
institution. 

The  Center  of  Excellence  must 
maintain  a  close  working  relationship 
with  the  corresponding  agency  research 
program  office.  This  relationship 
extends  to  participation  in  conferences, 
meetings,  joint  research  efforts,  and 
submission  of  significant  activity 
reports  to  the  FAA  on  a  routine  basis. 


The  COE  prepares  quarterly  and  semi- 
annual reports,  and  a  fully  inclusive 
annual  report  pn  research  projects  and 
fiscal  expenditures,  and  hosts  an  on-site 
review  of  all  research  activities. 

The  FAA  may  require  the  COE  to  hold 
an  annual  joint  symposium  with  the 
agency  on  topics  relating  to  the  status 
and  results  of  the  designated  technology 
area.  Researchers  at  the  COE  may  serve 
as  consultants  by  providing  technical 
advice  to  the  sponsoring  agency 
program  office.  They  may  also  be  asked 
to  participate  on  major  planning  and 
investigative  committees  related  to 
airport  pavement  technology. 

The  COE  will  be  selected  on  the  basis 
of  the  following  criteria: 
—The  extent  to  which  the  needs  of  the 
State  in  which  the  applicant  is  located 
are  representative  of  the  needs  of  the 
region  for  improved  air  transportation 
services  and  facilities. 
— The  demonstrated  research  and 
extension  resources  available  to  the 
applicant  for  carrying  out  the  intent  of 
the  legislation. 
— The  capability  of  the  applicant  to 
provide  leadership  in  making  national 
and  regional  contributions  to  the 
solution  of  both  long-range  and 
immediate  air  transportation 
problems. 
—The  extent  to  which  the  applicant  has 
an  established  air  transportation 
program. 
— The  demonstrated  ability  of  the 
applicant  to  disseminate  results  of  air 
transportation  research  and 
educitional  programs  through  a 
statewide  or  regionwide  continuing 
education  program. 
— The  research  projects  that  the 
applicant  proposes  to  carry  out  under 
the  grant. 

Research  Area 

Aircraft  technology  has  made  giant 
strides  in  the  pa.st  thirty  years  by 
succHssfuHy  incorporating  advances 
made  in  a  host  of  other  technologies. 
The.^e  advanced  technologies  include 
composite  materials,  high  temperature 
alloys,  inertial  navigation,  fly-by-wire 
controls,  and  other  areas  where  the 
performance  and  economics  could  be 
improved  in  even  the  smallest 
increments. 

In  comparison,  airport  pavement 
technologies  have  advanced  little  during 
this  time.  Current  design  methods  for 
asphalt  and  concrete  pavements  for 
airports  use  unrelated  theories  that 
cannot  be  applied  when  combinations 
of  these  materials  are  used.  This  is  a 
commonly  encountered  problem  that 
can  only  be  resolved  by  using 
equivalency  factors,  which  are 
judgmentally  chosen.  This  approach  to 
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Uie  design  of  airport  pavements  must  be 
replaced  with  a  common  methodology 
based  on  sound  theoretical  principles 
and  test  validated  models.  We  must  take 
advantage  of  enhanced  computational 
abilities  to  provide  the  flexibility  of 
dealing  with  the  various  permutations 
of  complex  landing  gear  configurations 
that  must  be  analyzed  with  each  new 
proposed  aircraft  design.  The  aircraft 
will  have  different  types  of  landing  gear 
layouts  that  are  quite  different  from 
current  ones,  with  more  wheels  on  each 
landing  gear  strut,  and  the  struts  closely 
spaced  around  the  center  of  the  aircraft. 

The  current  FAA  pavement  design 
and  evaluation  methodologies  need  to 
be  improved  for  analyzing  and  airport 
pavement  response  and  requirements  of 
new  aircraft,  such  as  the  triple  tandem 
Boeing  B-777  and  much  heavier  models 
reaching  1.3  million  pounds.  As  a  result 
of  this  new  methodology,  the  FAA  will 
be  able  to  deal  more  efficiently  with 
aircraft  manufactures,  the  airlines,  and 
airport  owners.  These  key  players  of  the 
aerospace  industry  all  require  an  FAA 
and  International  Civil  Aviation 
Organization  sanctioned  procedure  for 
estimating  pavement  response  because 
it  is  critical  in  selling  aircraft,  in 
planning  new  airline  route  and  services, 
and  in  protecting  the  billions  of  dollars 
already  invested  in  airport  pavements. 
Delays  in  resolving  these  problems  will 
jeopardize  the  smooth  introduction  of 
new  large  aircraft.  Pavement  structure  is 
basically  a  composite  system  consisting 
of  asphah.  concrete,  and  soils  of  various 
types.  This  system  exhibits  viscoelastic. 
inelastic,  brittle,  and  plastic  behavior 
when  subjected  to  moving  wheel  loads. 
Mechanics  of  pavement  failure  and 
methodology  to  predict  pavement  life, 
particularly  when  the  new  generations 
of  aircraft  are  introduced,  are  not 
known.  Development  of  new 
methodology  requires  fundamental 
analyses  and  pavement  evaluation. 

Who  May  Apply 

1.  Colleges  and  universities  may 
submit  proposals  for  grant  awards  to 
establish  and  operate  the  COE  in  Airport 
Pavement  Research. 

2.  Individuals  are  not  eligible  for  a 
DOE  designation  and  do  not  qualify  for 
grants  under  this  program. 

3.  Before  final  proposal  submission, 
the  proposal  may  be  discussed  with  the 
Center  of  Excellence  Program  Manager, 
Ms.  Patricia  Watts,  in  the  Office  of 
Research  and  Technology  Applications, 
ACL-1.  at  (609)  485-5043/(609)  485- 
5901  or  FAX  (609)  485-6509/(609)  485- 
4020. 


Award  Date 

The  final  selection  of  the  Center  of 
Excellence  in  Airport  Pavement 
Research  Technology  will  be  announced 
by  the  Administrator  by  September  30. 

Issued  in  Atlantic  County,  New  Jersey  on 
April  15.  1994. 
Lonni  Czekalski. 

Deputy  Director.  FAA  Technical  Center. 
|FR  Doc.  94-10387  Filed  4-29-94;  8:45  am) 

BILLING  CODE  4910-1}-M 


Notice  of  Intent  to  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Duluth  International  Airport,  Duluth, 
MN 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Intent  to  rule  on 

application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Duluth 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  lune  1.  1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration.  Minneapolis  Airports 
District  Office.  6020  28th  Avenue  South, 
room  102.  Minneapolis.  Minnesota 
55450. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  John  C. 
Grinden.  Executive  Director,  Duluth 
Airport  Authority,  at  the  following 
address:  Duluth  Airport  Authority, 
Duluth  International  Airport.  Duluth. 
Minnesota  55811. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Duluth 
Airport  Authority  under  §  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Franklin  D.  Benson,  Manager. 
Minneapolis  Airports  District  Office. 
6020  28th  Avenue  South,  room  102. 
Minneapolis.  Minnesota  55450,  (612) 
725-4221.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 


comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  the 
Duluth  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  April  8,  1994  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  Duluth  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  pail,  no  later 
than  July  19.  1994. 

The  following  is  a  brief  overview  of 
the  application: 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
October  1.  1994. 

Proposed  charge  expiration  date: 
March  31,  1996. 

Total  estimated  PFC  revenue: 
$562,248. 

Brief  description  of  proposed 
projectls): 

1.  PAPFs  to  Serve  Runways  09  &  27 

2.  Runway  03/21  Distance  Remaining 
Signs 

3.  Rehabilitation  of  the  Terminal  and 
G.A.  Ramps 

4.  Install  Jet  Bridge 

5.  Runway  Visibility  Zone  Grading 

6.  Design  Taxiway  "K"  (Phase  I), 
Relocate  Utility  Ducts 

7.  Installation  of  Airport  Signs  and 
Land  Acquisition 

8.  Conduct  FAR  Part  150  Noise 
Compatibility  Study 

9.  Study  for  a  SRE  Maintenance  and 
ARFF  Facility 

10.  Prepare  and  Coordinate  PFC 
Application  Class  or  classes  of  air 
carriers  which  the  public  agency  has 
requested  not  be  required  to  collect 
PFCs:  Air  Taxi/Commercial  Operators, 
including  those  who  filed  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Duluth 
Airport  Authority. 

Issued  in  Des  Plaines,  Illinois,  on  April  21, 
1994. 

Larry  H.  Ladendorf, 
Acting  Manager.  Airports  Division.  Great 
Lakes  Region. 
jFR  Doc.  94-10388  Filed  4-29-94;  8:45  am) 
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Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Quincy  Municipal  Airport-Baldwin 
Field,  Quincy,  IL 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  Intent  to  rule  on 

application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
Invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Quincy 
Municipal  Airport-Baldwin  Field  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omn'ibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  June  1.  1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Chicago  Airports 
District  Office,  2300  East  Devon,  room 
260,  Des  Plaines.  Illinois  60018. 

In  addition,  one  copy  of  any 
comments  subm.itted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Leon 
Kowaiski.  City  Engineer,  City  of  Quincy 
at  the  following  address:  City  Hall,  507 
Vermont  Street,  Quincy.  Illinois  62301. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  City  of  Quincy 
under  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Louis  H.  Yates,  Manager,  Chicago 
Airports  District  Office,  2300  East 
Devon,  room  258,  Des  Plaines,  Illinois 
60018,  (708)  294-7335.  The  application 
may  be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  comment 
on  the  application  to  impose  and  use 
the  revenue  from  a  PFC  at  Quincy 
Municipal  Airport-Baldwin  Field  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  iJie  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  April  4,  1994,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Quincy  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
qiplication,  in  whole  or  in  part,  no  later 
than  July  22.  1994. 


The  following  is  a  brief  overview  of 
the  application: 

Level  of  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
September  1,  1994. 

Proposed  charge  expiration  date:  June 
30, 1997. 

Total  estimated  PFC  revenue: 
$122,217.00. 

Brief  description  of  proposed  projects: 
.  1.  O^verlay  Taxi  ways  and  Main 
Entranoe  Road 

2.  Install  Perimeter  Fencing 

3.  Acquire  SRE 

4.  Grading  and  Drainage  for  East 
Quadrant 

5.  Install  Taxiway  Guidance  Signs 

6.  Replace  HIRL's  R/W  4/22  and 
MIRL'sR/W  13/31 

7.  Improvements  to  Terminal  Building 
to  Comply  with  ADA 

8.  Replace  Taxiway  Lights 

9.  Acquisition  of  a  Hydraulic  Lift 

10.  Construct  New  Electrical  Vault 
and  Upgrade  Equipment 

11.  Update  Airport  Layout  Plan  Class 
or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  Charters 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
li.sted  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice, 
and  other  documents  germane  to  the 
application  at  the  City  Hall  in  Quincy. 

Issued  in  Des  Plaines.  Illinois,  on  April  21, 
1994. 

Larry  H.  Ladendorf. 

Acting  Manager,  Airports  Division;  Great 

Lakes  Region. 

|FR  Doc.  94-10389  Filed  4-29-94;  845  am) 

BILUNO  CODE  4V10-13-M 


Federal  Transit  Administration 
Transfer  of  Federally  Assisted  Facility 

agency:  Federal  Transit  Administration. 
DOT. 

ACTION:  Notice  of  intent  to  transfer 
Federally  assisted  land  or  facility. 

SUMMARY:  The  Federal  Transit  Act,  as 
amended  (FT  Act),  permits  the 
Administrator  of  the  Federal  Transit 
Administration  (FTA)  to  authorize  a 
recipient  of  FTA  funds  to  transfer  land 
or  a  facility  to  a  public  body  for  any 
public  purpose  with  no  further 
obligation  to  the  Federal  Government  if. 
among  other  things,  no  Federal  agency 
is  interested  in  acquiring  the  asset  for 
Federal  use.  Accordingly,  FTA  is 
issuing  this  Notice  to  advise  Federal 
agencies  that  the  Suburban  Bus  Division 
of  the  RTA  (PACE)  intends  to  transfer  its 


Wilmette  Bus  Facility  at  711  Laramie 
Avenue,  on  the  western  border  of 
Wilmette.  Illinois,  west  of  the  Edens 
Expressway. 

EFFECTIVE  DATE:  Any  Federal  agency 
interested  in  acquiring  the  land  or 
facility  must  notify  the  FTA,  Region  5 
Office,  of  its  interest,  by  June  1, 1994. 
ADDRESSES:  Interested  parties  should 
notify  the  Regional  Office  by  writing  to 
FTA  Region  5,  55  East  Monroe  Street. 
Room  1415,  Chicago,  Illinois  60603). 
FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Carter,  Director  of  the  Office  of 
Program  Oversight,  (312)353-2883  or 
Ann  Catlin.  Office  of  Grants 
Management  at  (202)  366-1647. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  12(k)  of  the  FT  Act,  as 
amended,  provides  guidance  on  the 
transfer  of  capital  assets.  Specifically,  if 
a  recipient  of  FTA  assistance  determines 
that  capital  assets  (including  land) 
acquired,  in  whole  or  part,  with  such 
assistance  are  no  longer  needed  for  the 
purposes  for  which  they  were  acquired, 
the  Administrator  may  authorize  the 
transfer  of  such  assets  to  any  public 
body  to  be  used  for  any  public  purpose 
with  no  further  obligation  to  the  Federal 
Government. 

Section  12(k)(2)    Determinations 

The  provision  also  provides  that 
before  the  FTA  may  authorize  such  a 
transfer  for  a  non-transit  use,  the  FTA 
must  first  determine  that: 

(A)  The  asset  being  transferred  will 
remain  in  public  use  for  not  less  than  5 
years  after  the  date  of  the  transfer; 

(B)  There  are  no  purposes  eligible  for 
assistance  under  the  FT  Act  for  which 
the  as.set  should  be  used; 

(C)  The  overall  benefit  of  allowing  the 
transfer  outweighs  the  Federal 
Government  interest  in  liquidation  and 
return  of  the  Federal  financial  interest 
in  the  asset,  after  consideration  of  fair 
market  value  and  other  factors;  and 

(D)  In  any  case  in  which  the  asset  is 
a  facility  or  land,  there  is  no  interest  in 
acquiring  the  asset  for  Federal  use. 

Federal  Interest  in  Acquiring  Land  or 
Facility 

This  document  implements  the 
requirements  of  section  12(k)(2)(D). 
Accordingly,  FTA  hereby  provides 
notice  of  the  availability  of  the  land  or 
facility  further  described  below.  Any 
Federal  agency  interested  in  acquiring 
the  affected  land  or  facility  should 
promptly  notify  the  FTA. 

If  no  Federal  agency  is  interested  in 
acquiring  the  existing  land  or  facility, 
FTA  will  make  certain  that  the  other 
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requirements  specified  in  section 
12{k)(2)  (A)  through  (C)  are  met  before 
f)ermitting  the  asset  to  be  transferred. 

Additional  Description  of  Land  or 
Facility 

The  Wilmette  Bus  Facility  located  at 
511  Laramie  Avenue,  on  the  Western 
border  of  the  Village  of  Wilmette, 
Illinois,  a  15,959  square  foot,  one  story 
on  slab,  brick  and  metal  panel 
constructed  addition  to  an  existing 
public  works  maintenance  facility  on  a 
six-acre  parcel  owned  by  the  Village  of 
Wilmette,  Illinois.  The  facility  was 
constructed  in  1985  by  PACE. 

Issued  on;  April  26, 1994. 
Joel  P.  EMinger, 

Begional  Administrator. 

[FR  Doc.  94-10433  Filed  4-29-94;  8:45  am] 

BtLUNO  COOC  4»1»-67-U 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Sutmiitted  to  0MB  for 
Review 

April  22.  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  New 

Form  Number:  None 

Type  of  Review:  New  collection 

Title:  Examination  Quality 
Measurement  System  (EQMS) 
Satisfaction  Survey 

Description:  The  data  collected  will  be 
used  to  get  an  indication  of  whether 
the  IRS  is  providing  satisfactory 
service  to  its  customers  the  taxpayers. 
This  information  will  be  used  by  IRS 
managers  to  determine  if  current 
programs  and  service  are  meeting 
program  needs.  The  need  for  hirther 
evaluation  of  our  service  and 
programs  will  be  indicated  by  this 
effort. 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents: 
32,000 

Estimated  Burden  Hours  Per 
Respondent:  14  minutes 


Frequency  of  Response:  Monthly 

Estimated  Total,  Reporting  Burden: 
7,467  hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue 
NW..  Washington,  DC  20224. 

OMB  ReviewerMilo  Sunderhauf  (202) 
39.S-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building.  Washington,  DC 
20503.  •• 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 

IFK  Doc.  94-10424  Filed  4-29-94:  8:45  ami 

BiLUNQ  CODE  4830-01-P 


Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review. 

April  25.  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0238 

Form  Number:  VV-2G 

Type  of  Review:  Extension 

Title:  Certain  Gambling  Winnings 

Description:  Internal  Revenue  Code 
(IRC)  section  6041  requires  payers  of 
certain  gambling  winnings  to  report 
them  to  IRS.  If  applicable,  section 
3402(q)  and  section  3406  require  tax 
withholding  on  these  winnings.  We 
use  the  information  to  ensure 
taxpayer  income  reporting 
compliance. 

Respondents:  State  or  local 
governments,  businesses  or  other  for- 
profit,  non-profit  institutions,  small 
businesses  or  organizations 

Estimated  Number  of  Respondents: 
6,400 

Estimated  Burden  Hours  Per 
Respondent:  19  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden: 
564,200  hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 

OMB  flev/ewer;  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 


Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  94-10425  Filed  4-29-94;  8:45  am] 
BILUNO  CODE  483(M)1-P 

Internal  Revenue  Service 

Information  Reporting  Program 
Advisory  Committee;  Meeting 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  open  meeting  of  the 

Information  Reporting  Program 

Advisory  Committee 

SUMMARY:  In  1991  ttie  IRS  established 
the  Information  Reporting  Program 
Advisory  Committee  (IRPAC).  The 
primary  purpose  of  IRPAC  is  to  provide 
an  organized  public  forum  for 
discussion  of  relevant  information 
reporting  issues  between  the  officials  of 
the  IRS  and  representatives  of  the  payer 
community.  IRPAC  offers  constructive 
observations  about  current  or  proposed 
policies,  programs,  and  procedures  and, 
when  necessary,  suggests  ways  to 
improve  the  operation  of  the 
Information  Reporting  Program. 

There  will  be  a  meeting  of  IRPAC  on 
Tuesday  and  Wednesday.  May  17  &  18. 
1994.  The  meeting  will  be  held  in  room 
3313  of  the  Internal  Revenue  Service 
Building.  The  building  is  located  at 
1111  Constitution  Avenue.  NW., 
Washington.  DC.  The  meeting  will  begin 
at  9:30  a.m.,  on  both  days,  concluding 
about  mid-day  on  the  20th.  Topics  to  be 
discussed  are  listed  below  in  a  draft 
version  of  the  agenda. 

Draft  Agenda  for  Meeting  on  May  17  & 
18, 1994 

Tuesday,  May  17.  1994 

9:30 — Public  Meeting  Opens. 
11:30 — Break  for  Lunch. 
1:00 — IRPAC  Presentations  Continue. 
4:30 — Adjourn  for  the  Day. 

Wednesday.  May  18.  1994 

9:30 — Public  Meeting  Reconvenes. 
12:00— Adjourn. 

The  topics  that  will  be  covered  are  as 
follows:  Revision  of  the  EIN  System, 
Wage  Reporting  Simplification  Project, 
VV-2  Demonstration  Project,  Reporting 
of  U.S.  Source  Income  to  Foreign 
Persons,  Tax  Systems  Modernization, 
Civil  Penalty  Administration,  Electronic 
Filing  of  Form  W-4,  On-line  TIN 
Matching  Prototype.  Form  1099 
Standardization.  Inlemal/Extemal 
Communication.  Form  1099R  Revisions, 
Form  1099  Electronic  Filing  Results, 
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Credit  Cards  and  1099  Filings, 
Acceleration  of  \V-2  Reporting  Due 
Dates,  Third-Party  Payer  Situations,  and 
Cancellation  of  Indebtedness  Reporting. 

Note:  Last  minute  changes  to  the  topics 
under  discussion  are  possible  and  could 
prevent  advance  notice. 

SUPP1.EMENTARY  INFORMATION:  IRPAC 
reports  to  the  Executive  Director, 
Information  Reporting  Program  (IRP), 
who  is  the  executive  responsible  for 
information  reporting  and  is  charged 
with  its  systemvyride  planning  and 
improvement.  IRPAC  is  instrimiental  in 
providing  advice  to  enhance  the  IRP 
Program.  Increasing  participation  by 
external  stakeholders  in  the  planning 
and  improvement  of  the  tax  system  will 
help  achieve  the  goals  of  increasing 
voluntary  compliance  and  reduction  of 
burden.  IRPAC  is  currently  comprised 
of  18  representatives  from  various 
segments  of  the  private  sector  payer 
community.  IRPAC  members  are  not 
paid  for  their  time  or  services,  but 
c(i)nsistent  with  Federal  regulations, 
they  are  reimbursed  for  their  travel  and 
lodging  expenses  to  attend  two  meetings 
each  year. 

DATES:  The  meeting,  uhich  will  be  open 
to  the  public,  will  be  in  a  room  that 
accommodates  approximately  50 
people,  including  members  of  IRPAC 
and  IRS  officials.  Twenty-five  seats  will 
be  reser\'ed  for  the  public  and  press  and 
are  available  on  a  first-come,  first-ser\'ed 
basis.  Due  to  the  limited  conference 
space,  notification  of  intent  to  attend 
this  meeting  should  be  made  with  John 
Guthrie  no  later  than  May  13,  1994.  Mr. 
Guthrie  can  be  reached  at  202-622-3583 
(not  a  toll-free  number).  Notification  of 
intent  to  attend  should  include  your 
nijne,  organization  and  phone  number. 

ADDRESSES:  If  you  would  like  to  have 
IRPAC  consider  a  wTitten  statement, 
please  write  to  Kate  LaBuda  at  IRS,  IRP 
Planning  and  Management  Staff,  EX:I:P, 
room  2011,  1111  Constitution  Avenue. 
..  Washington.  DC,  20224. 


N|V. 


FOR  FURTHER  INFORMATION  CONTACT: 
To  give  notification  of  intent  to  attend 
this  meeting,  call  John  Guthrie  at  202- 
622-3583  (not  a  toll-free  niunber).  For 
information  about  IRPAC.  in  general,  or 
about  the  agenda  for  this  meeting,  call 
Kate  LaBuda  at  202-622-3404  (not  a 
toU-fi^e  number). 

Dated:  April  21,  1994. 
Approved: 
Diane  Brown, 

Acting  Staff  Chief  Planning  and  Management 

Staff  Information  Reporting  Program. 

[FR  Doc.  94-10328  Filed  4-29-94;  8.45  am] 

BtLUNG  CO0€  4830-01-U 


Customs  Service 

[T.D.  94-43] 

Recordation  of  Trade  Name: 
"Presenlense" 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Notice  of  recordation. 

SUMMARY:  On  February  03,  1994,  a 
notice  of  application  for  the  recordation 
under  section  42  of  the  Act  of  July  5, 
1946,  as  amended  (15  U.S.C.  1124),  of 
the  trade  name  "PresenTense,"  was 
published  in  the  Federal  Register  (59 
FR  5221).  The  notice  advised  that  before 
final  action  was  taken  on  the 
application,  consideration  would  be 
given  to  any  relevant  data,  views,  or 
argimients  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
and  received  not  later  than  April  04, 
1994.  No  responses  were  received  in 
opposition  to  the  notice.  Accordingly,  as 
provided  in  §  133.14,  Customs 
Regulations  (19  CFR  133.14),  the  name 
"PresenTense,"  is  recorded  as  the  trade 
name  used  by  MGP  Corporation,  a 
corporation  organized  under  the  laws  of 
the  State  of  Virginia,  located  at  21440 
Pacific  Boulevard,  Sterling,  Virginia 
20167. 

The  trade  name  is  used  in  connection 
with  household  ceramic  articles, 
including  tableware  and  diimerware. 

EFFECTIVE  DATE:  May  2,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Delois  P.  Cooper,  Intellectual  Property 
Rights  Branch,  1301  Constitution 
Avenue  NVV.,  (Franklin  Court), 
Washington,  DC  20229  (202  482-6960). 

Dated:  April  22,  1994. 
John  F.  Atwood, 

Chief  Intellectual  Property  Rights  Branch. 
[FR  Doc.  94-10327  Filed  4-29-94;  8  45  ami 
BILUNG  CODE  *e2a-02-P 


THRIFT  DEPOSITOR  PROTECTION 
OVERSIGHT  BOARD 

Region  6  Advisory  Board 

AGENCY:  Thrift  Depositor  Protection 
Oversight  Board. 

ACTION:  Change  of  meeting  date  and 
location. 

SUMMARY:  This  is  to  announce  a  change 
in  the  date  and  location  for  the  Region 
6  Advisory  Board  meeting  scheduled  for 
April  27  as  published  in  the  Federal 
Register,  April  13, 1994,  page  17635. 
The  meeting  is  rescheduled  for  April  29 
at  the  U.S.  Grant  Hotel,  326  Broadway, 


San  Diego,  Cahfomia.  The  meeting  was 
changed  in  acknowledgement  of  the 
President's  Executive  Order  for  the 
closing  of  government  agencies  in  a 
mark  of  respect  for  Richard  M.  Nixon. 

DATE:  Friday.  April  29.  S  am  to  12:30 
p.m. 

ADDRESS:  U.S.  Grant  Hotel.  326 
Broadway,  San  Diego,  California. 

FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Nevius,  Committee  Management  Officer 
Thrift  Depositor  Protection  Oversight 
Board,  808  17th  Street,  NW.. 
Washington,  IX  20232  202/416-2626. 

Dated:  April  26,  1994. 
Jill  Nevius, 

Committee  Management  Officer. 
|FR  Doc.  94-10364  Filed  4-26-94;  11:14  ami 

BILLING  CODE  2222-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359.  March  29,  1978), 
and  Delegation  Order  No.  85-5  of  June 
27,  1985  (50  FR  27393,  July  2,  1985).  I 
hereby  determine  that  the  objects  in 
exhibit,  "Odilon  Redon;  Prince  of 
Dreams"  (see  hst)  >  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  a  loan 
agreement  with  the  foreign  lender.  I  also 
determine  that  the  temporary  exhibition 
of  the  objects  at  The  Art  Institute  of 
Chicago  from  on  or  about  June  25,  1994, 
to  on  or  about  September  18,  1994,  is  in 
the  national  interest. 

PubUc  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  April  26, 1994. 
Les  Jin. 

General  Counsel. 

|FR  Doc.  94-10418  Filed  4-28-94;  8:45  am) 

BILUNG  CODE  5-2-«4 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Neila  Sheahan  of  the  Oifice  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202/619-5030.  and  the  address  is  Room  700.  U..S 
Information  .Knency.  301  Fourth  Street.  SW.. 
Washington,  DC  20547. 
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UNITED  STATES  TRADE 
REPRESENTATIVE 

Trade  Policy  on  Tobacco  Exports 

AGENCY:  Office  of  the  U.S.  Trade 

Representative. 

ACTION:  Notice  and  request  for  public 

comment. 

summary:  The  Trade  Policy  Staff 
Committee  (TPSC)  gives  notice  of  the 
Task  Force  on  Tobacco  Exports  under 
the  TPSC  and  requests  public  comment 
on  the  development  of  U.S.  health  and 
trade  policies  related  to  the  export  of 
U.S.  tobacco  products. 
DATES:  Comments  are  due  May  27,  1994. 
SUBMIT  COMMENTS  TO:  Greg  Schneider, 
Director,  Consumer  Goods,  Office  of  the 
U.S.  Trade  Representative,  600  17th 
Street,  room  422A,  Washington.  DC 
20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
Greg  Schneider,  Director,  Consumer 
Goods.  Office  of  the  U.S.  Trade 
Representative,  600  17th  Street,  Room 
422A,  Washington,  DC  20506, 
Telephone  202-395-6160,  Facsimile 
202-395-3911;  and  Michael  Eriksen, 
Sc.D.,  Director,  Office  of  Smoking  and 
Health,  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion,  Centers  for  Disease  Control 
and  Prevention,  Department  of  Health 
and  Human  Services  (HHS),  Mail  Stop 
K-50,  4770  Buford  Highway  NE, 
Atlanta,  GA  30341,  Telephone  404-488- 
5701.  Facsimile  404-488-5976. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  TPSC  established  tlie  Task  Force 
on  Tobacco  Exports  in  December  1993 
to  conduct  a  comprehensive  review  of 
the  U.S.  Government's  trade  and  health 


policies  considerations  as  they  relate  to 
U.S.  tobacco  product  exports.  The  Task 
Force  is  cochaired  by  Chris  Marcich,  the 
Assistant  USTR  for  Environment  and 
Natural  Resources,  Office  of  the  U.S. 
Trade  Representative  and  Phil  Lee,  the 
Assistant  Secretary  for  Health, 
Department  of  Health  and  Human 
Services. 

The  m.ission  of  the  Task  Force  is  to 
review  U.S.  policy  with  respect  to 
tobacco  products  in  light  of  trade  polic7 
considerations,  economic  and  health 
concerns,  U.S.  laws  and  regulations,  and 
international  agreements,  and  to  make 
appropriate  recommendations  for 
consideration  by  the  Administration. 

II.  Request  for  Comments: 

The  Task  Force  is  seeking  public 
comment  to  assist  its  mission.  The  Task 
Force  is  interested  in  reviewing 
published  or  unpublished  materials  on 
the  following  subjects  and  issues,  as 
well  as  other  relevant  information  and 
data: 

•  U.S.  trade,  health,  or  product 
specific  laws,  regulations,  guidelines, 
and  other  written  policies  that  may 
relate  to  the  export  of  U.S.  tobacco 
products; 

•  International  (bilateral  or 
multilateral)  rules,  agreements,  and 
understandings  that  may  relate  to  the 
export  of  tobacco  products; 

•  Any  relevant  information  on  U.S. 
Government  involvement  in  m.arketing, 
advertising,  distribution,  and  promotion 
of  tobacco  products; 

•  Policies  of  the  World  Health 
Organization,  the  United  Nations 
Children's  Fund,  the  World  Bank,  and 
similar  international  organizations  that 
may  relate  to  international  commerce  in 
tobacco  products  (including  smoking/ 
health  policies  and  lending  policies); 


•  Information  on  the  relationship 
between  market  opening  or  trade 
liberalization  measures  and 
international  consumption  of  tobacco 
products  (as  measured  by  rates  of  sales, 
prevalence,  or  other  indices),  including 
the  effect  of  price,  income,  or 
demographics  data; 

•  Any  information  comparing  U.S. 
tobacco  products  or  marketing  practices 
(including  advertising,  promotion, 
distribution,  and  product  physical 
characteristics)  with  foreign  tobacco 
products  and  marketing  practices; 

•  Relevant  information  relating  to  the 
impact  of  tobacco  exports  on  the  U.S. 
labor  force.  U.S.  balance  of  trade,  or 
similar  economic  and  social  national 
interests. 

•  The  public  is  invited  to  provide 
comments  on  any  of  these  specific  areas 
or  on  other  aspects  of  the  Task  Force's 
work.  Comments  must  be  filed  in 
English  and  provided  in  twenty  copies 
to  the  address  specified  above. 
Submissions  will  be  available  for  public 
inspection  by  appointment  with  the 
staff  of  the  USTR  Public  Reading  Room, 
except  for  information  granted 
"business  confidential"  status  pursuant 
to  15  CFR  2003.6.  Any  business 
confidential  information  must  be  clearly 
marked  "Business  Confidential"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  on  each  of  the  20  copies,  and  must 
be  accompanied  by  a  nonconfidential 
summary  of  the  confidential 
information.  The  nonconfidential 
summary  shall  be  placed  in  the  docket 
that  is  open  to  public  inspection. 
Frederick  L.  Montgomery, 

Chainnan.  Trade  Policy  Staff  Committee. 
IFR  Doc.  94-10423  Filed  4-29-94;  8:45  ami 

BILLING  CODE  31MMI1-M 
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Sunshine  Act  Meetings 


Federal  Register, 

Vol.  59.  No.  83 
Monday.  May  2.  1994 


Thisl  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b{e)(3). 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Tuesday. 
May  3,  1994. 

LOCATION:  Room  420.  East  West  Towers, 
4330  East  West  Highway.  Bethesda. 
Marj'laiid. 

STATUS:  Open  to  the  Public. 
MATTER  TO  BE  CONSIDERED: 

1.  Pride  in  Public  Service 

llhe  Cominission  will  present  the  Pride  in 
Pul)lic  Service  Award  to  April's  recipient. 

2.  Mouthwash  Containing  Elhanol 

The  Commission  will  consider  a  Federal 
Register  notice  that  propo.ses  a  child-resistant 
packaging  requirement  under  the  Poison 
Prevention  Packaging  Act  for  mouthwash 
coi^taining  ethanol. 

3.  t^pholstered  Furniture  Petition  FP  93-1 

1  he  staff  will  brief  the  Commission  on 
opt  ons  for  Commission  action  on  petition  FP 
93-1  from  the  National  .Association  of  State 
Fir4  Marshals  requesting  development  of  a 
flamrnability  standard  for  upholstered 
furijiiture. 

For  a  recorded  message  containing  the 
latost  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts.  Office  of 
the  Secretary.  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Ufked:  April  26,  1994. 
Shddon  D.  Butts, 

Deputy  Secretary. 

[FR  Doc.  94-10580  Filed  4-28-94:  3:28  pm) 

BILUNG  CODE  63SS-01-M 

U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 
May  5.  1994. 

LOCATION:  Room  420.  East  West  Towers. 
4330  East  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Closed  to  the  Public. 
MATTERS  TO  BE  CONSIDERED: 

Compliance  Status  Report 

The  staff  will  brief  the  Commission  on  the 
statijs  of  various  compliance  and  litigation 
matters. 


For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office  of 
the  Secretary,  4330  East  West  Highway. 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  April  2G,  1994. 
Sheldon  D.  Butts, 

Deputy  Secretary. 

(FR  Doc.  94-10581  Filed  4-28-94;  3:28  pm] 

BILUNCS  CODE  6356-01-M 

U.S.  COMMISSION  ON  aviL  RIGHTS 

DATES  AND  TIME:  Friday,  May  6.  1994.  9 
a.m. 

PLACE:  U.S.  Commission  on  Civil  Rights. 
624  Ninth  Street.  NW.,  Room  540, 
Washington,  DC  20425. 

STATUS:  Open  to  the  Public. 

Agenda 

I.  Approval  of  Agenda 

II.  Approval  of  Minutes  of  April  Meeting 

III.  Announcements 

rv.  Executive  Session  to  Discuss  Personnel 
Rules  and  Practices  of  the  Commission 
V.  Staff  Report 
V'l.  State  Advisory  Committee  Reports 

•  Hate  Crimes  in  Indiana:  A  Monitoring  of 
the  I^vel.  Victims,  Locations,  and 
Motivations 

•  White  Supremacist  Activity  in  Montana 

•  The  Use  and  Abuse  of  Police  Powers: 
Law  Enforcement  Practices  and  the 
Minority  Community  in  New  Jersey 

VII,  Rescheduling  of  New  York  Hearing  and 
Scheduling  of  Future  Hearings 

VIII.  Future  Agenda  Items 

1:00  p.m.  Briefing  on  Americans  with 
Disabilities  Act 

Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  Betty  Edmiston. 
Administrative  Services  and 
Clearinghouse  Division  (202)  376-8105 
(TDD  202-376-«116)  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  hearing. 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Barbara  Brooks,  Press  and 
Communications  (202)  376-8312. 

Dated:  April  26, 1994. 
Emma  Monroig, 
Solicitor. 
IFR  Doc.  94-10514  Filed  4-28-94;  11:04  am] 

BILUNG  CODE  633S-01-M 


FEDERAL  ENERGY  REGULATORY 

COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  April  25, 

1994,  59  FR  19750. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

MEETING:  April  27,  1994,  10:00  a.m. 

CHANGE  IN  THE  MEETING:  The  date  of  the 

Commission  meeting  originally 

scheduled  for  April  27,  1994.  has  been 

changed  to  April  26, 1994,  at  2:00  p.m. 

The  change  in  the  date  of  the  meeting 

is  necessary  because  Federal 

Government  offices  will  be  closed  on 

April  27,  which  has  been  declared  a 

national  day  of  mourning  for  former 

President  Richard  M.  Nixon. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-10520  Filed  4-28-94;  11:04  am] 

BILUNG  CODE  e717-01-M 

FEDERAL  DEPOSIT  INSURANCE 

CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:11  a.m.  on  Tuesday,  April  26, 
1994,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  (1)  an 
application  for  Federal  deposit 
insurance  for  Leeds  Federal  Savings 
Bank,  a  proposed  new  federally 
chartered  stock  savings  bank,  to  be 
located  at  1101  Maiden  Choice  Lane, 
Baltimore.  Maryland,  and  (2)  matters 
relating  to  the  Corporation's  supervisory 
activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Johnathan  L.  Feichter  (Acting  Director. 
Office  of  Thrift  Supervision),  seconded 
by  Acting  Chairman  Andrew  C.  Hove. 
Jr..  concurred  in  by  Director  Eugene  A. 
Ludwig  (Comptroller  of  the  Currency), 
that  Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6). 
(c)(8).  (c)(9)(A)(ii).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(4).  (c)(6),  (c)(8). 
(c)(9)(A)(ii),  and  (c)(9)(B)). 
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The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street.  N\V..  Washington  DC. 

Dated:  April  26,  1994. 
Federal  Deposit  Insurance  Corporation. 
Patti  C.  Fox, 

A  ding  Depu  ty  Execu  tive  Secretary. 
(PR  Doc.  94-10513  Filed  4-28-94;  11  04  am] 

WLLINQ  CODE  «714-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:30  a.m.  on  Tuesday,  May  3,  1994, 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b  (c)l2).  (c){4).  (c)(6).  (c)(8). 
(c)(9)(A)(ii),  (c)(9)(B),  and  (c)(10)  of  Title 
5.  United  States  Code,  to  consider  the 
following  matters: 

Siimmary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings,  termination- 
of-insurance  proceedings,  suspension  or 
removal  proceedings,  or  assessment  of  civil 
money  penalties)  against  certain  insured 
depository  institutions  or  officers,  directors, 
employees,  agents  or  other  persons 
participating  in  the  conduct  of  the  affairs 
thereof: 


Names  of  persons  and  names  and  locations 
of  depository  institutions  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(6),  (c)(8),  and 
(c)(9)(A)(ii)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(6),  {c)(8), 
and  (c)(9)(A)(ii)). 

Note:  Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  ftirther  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda 

Matters  relating  to  the  Corporation's 
corporate,  supervisory,  and  resolution 
activities. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
NVV..  Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Ms.  Patti  C.  Fox.  Acting  Deputy 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-6757. 

Dated:  April  26,  1994. 
Federal  Deposit  Insurance  Corporation. 
Patti  C.  Fox, 

Acting  Deputy  Executive  Secretary. 
IFR  Doc.  94-10481  Filed  4-26-94;  4:50  pm) 
BILUNG  COOE  6714-Ot-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10  a.m.  on 
Tuesday,  May  3,  1994,  to  consider  the 
following  matters: 


Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by  the 
standing  committees  of  the  Corporation  and 
by  officers  of  the  Corporation  pursuant  to 
authority  delegated  by  the  Board  of  Directors. 

Memorandum  re:  Request  for  authority  to 
purchase  laptop  computers. 

Discussion  Agenda 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  323  of  the  Corporation's 
rules  and  regulations,  entitled  "Appraisals," 
which,  among  other  things,  increase  to 
S25O.O0O  the  threshold  at  or  below  which 
appraisals  are  not  required. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — 17th  Street, 
NW..  Washington,  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g..  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  942-3132  (Voice); 
(202)  942-3111  (TTY).  to  malce 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Ms.  Patti  C.  Fox,  Acting  Deputy 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-6757.' 

Dated:  April  26,  1994. 
Federal  Deposit  Insurance  Corporation. 
Patti  C.  Fox, 

Acting  Deputy  Executive  Secretory. 
[FR  Doc.  94-10480  Filed  4-26-94;  4  50  pml 

BILLING  CODE  S714-01-4I 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  27704;  Nodce  No.  94-14] 

RIN  2120-AD47 

Allowable  Cart}on  Dioxide 
Concentration  in  Transport  Category 
Airplane  Cabins 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
the  standards  for  maximum  allowable 
carbon  dioxide  (CO2)  concentration  by 
reducing  the  allowable  maximum 
concentration  from  3  percent  to  0.5 
percent  in  occupied  areas  of  transport 
category  airplanes.  This  action  is  in 
response  to  a  recommendation  from  the 
National  Academy  of  Sciences  to  review 
the  CO2  limit  in  airplane  cabins,  and 
would  provide  a  cabin  CO2 
concentration  equivalent  to  that 
recommended  for  buildings. 
DATES:  Comments  must  be  received  on 
or  before  August  30,  1994. 
ADDRESSES:  Send  comments  on  this 
notice  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-200), 
Docket  No.  27704,  800  Independence 
Avenue  S\V.,  Washington.  DC  20591;  or 
deliver  comments  in  triplicate  to: 
Federal  Aviation  Administration,  room 
915G,  800  Independence  Avenue  SW., 
Washington,  DC  20591.  Comments  must 
be  marked  Docket  No.  27704.  Comments 
may  be  examined  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m.  In 
addition,  the  FAA  is  maintaining  an 
information  docket  of  comments  in  the 
Office  of  the  Assistant  Chief  Counsel 
(ANM-7),  Federal  Aviation 
Administration,  Northwest  Mountain 
Region,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  Comments  in 
the  information  docket  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Counsel  weekdays,  except  Federal 
holidays,  between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bob  McCracken,  FAA,  Flight  Test  and 
Systems  Branch,  ANM-111,  Transport 
Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055^056; 
telephone  (206)  227-2118. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 


I       = 

by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  relating  to  any 
environmental,  energy,  federalism,  or 
economic  impacts  that  might  result  from 
adoption  of  the  proposal  contained  in 
this  notice  are  also  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Commenters  should 
identify  the  regulatory  docket  or  notice 
number  and  submit  comments  in 
triplicate  to  the  Rules  Docket  address 
above.  All  comments  received  on  or 
before  the  closing  date  for  comments 
will  be  considered  by  the  Administrator 
before  taking  action  on  this  proposed 
rulemaking.  The  proposal  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket,  both  before  and  after  the  closing 
date  for  comments,  for  examination  by 
interested  persons.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  27704."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NTRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue  SW.,  Washington.  DC  20591;  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  the 
mailing  list  for  future  NPRMs  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

Background 

In  October  1984,  the  Department  of 
Transportation  was  directed  by 
Congress  (Pub.  L.  98-466)  to 
commission  the  National  Academy  of 
Sciences  (NAS)  to  conduct  an 
independent  study  on  the  cabin  air 
quality  in  transport  category  airplanes. 
The  NAS  formed  the  Committee  on 
Airliner  Cabin  Air  Quality  to  study  all 
safety  aspects  of  airliner  cabin  air 
quality,  and  submitted  its  report.  "The 
Airliner  Cabin  Environment — Air 
Quality  And  Safety."  to  the  FAA  on 
August  12,  1986.  the  report  includes  19 
recommendations  for  legislative, 


regulatory,  and  air  transport  industry 
changes  in  relation  to  airliner  cabin  air 
quality.  One  of  the  recommendations 
relates  to  the  allowable  carbon  dioxide 
(CO2)  concentration  in  the  airplane 
cabin.  This  action  is  a  result  of  that 
recommendation.  For  the  purposes  of 
this  notice,  the  term,  "cabin"  is  meant 
to  include  the  passenger  cabin,  the  flight 
deck,  lower  lobe  galleys,  crew  rest  areas, 
and  any  other  occupied  areas  in  a 
transport  category  airplane. 

Discussion 

Carbon  dioxide  is  the  product  of 
normal  human  metabolism,  which  is  the 
predominant  source  in  aircraft  cabins. 
The  COj  concentration  in  the  cabin 
depends  on  the  ventilation  rate,  the 
number  of  people  present,  and  their 
individual  rates  of  COj  production, 
which  varies  with  activity  and  (to  a 
smaller  degree)  with  diet  and  health. 
The  carbon  dioxide  concentration  level 
is  frequently  used  as  an  indication  of 
general  air  quality.  At  concentrations 
above  a  given  level,  complaints  of  poor 
air  quality  or  "stuffiness"  begin  to 
appear. 

The  current  maximum  CO2  limit  of 
§  25.831(b)(2)  of  the  Federal  Aviation 
Regulations  (FAR)  is  3  percent  by 
volume,  sea  level  equivalent.  This  3 
percent  limit  was  incorporated  into 
§4b.371  of  the  Civil  Air  Regulations 
(CAR)  by  Amendment  4b-6  on  March  5, 
1952.  This  limit  was  carried  over  into  14 
CFR  part  25  of  the  FAR  when  this  part 
was  codified  in  1965.  This  high  limit 
was  established  to  allow  for  increases  in 
the  carbon  dioxide  levels  in  the  crew 
compartment  to  ensure  that,  in  aircraft 
with  built-in  carbon  dioxide  fire 
extinguishing  systems,  safe  carbon 
dioxide  concentrations  would  not  be 
exceeded  in  the  crew  compartment 
when  combating  fires  in  cargo 
compartments. 

The  American  Conference  of 
Governmental  Industrial  Hygienists 
(ACGIH)  has  adopted  a  short-term 
exposure  limit  (STEL)  for  CO2  of  30,000 
parts  per  million  (3  percent).  The  3 
percent  limit  specified  in  part  25  may 
therefore  be  satisfactory  as  a  short-term 
limit,  but  is  inappropriate  for  a  steady- 
state  condition.  However,  the  NAS 
Committee  notes  in  their  report  that  this 
3  percent  limit  is  much  higher  than  the 
limits  adopted  by  the  air  conditioning 
industry  for  buildings  and  other  types  of 
interior  environments,  and  recommends 
that  the  limit  specified  in  part  25  be 
revised  to  more  closely  match  the 
currently  acceptable  limits.  The  FAA 
concurs. 

In  contrast  to  the  3  percent  Hmit 
specified  in  part  25,  Standard  62-1989. 
prepared  by  the  American  Society  of 
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Heating,  Refrigerating,  and  Air- 
Conditioning  Engineers  (ASHRAE), 
recommends  a  COj  limit  of  1.000  parts 
per  million  (PPM),  or  0.1  percent.  As 
CO2  concentration  in  the  air  increases, 
there  is  an  increase  in  both  the  rate  and 
the  depth  of  breathing,  reaching  twice 
the  normal  rate  at  3  percent 
concentration.  At  3  percent 
concentration,  there  is  some  discomfort; 
at  higher  concentrations,  headache, 
malaise,  and  fatigue  occur,  and  the  air 
is  reported  by  those  affected  as  being 
stale.  People  can  function  for  long 
periods  of  time  at  levels  of  CO2  as  high 
as  1  percent  (as  in  nuclear  submarines), 
but  it  is  generally  felt  by  ASHRAE  that 
0.1  percent  is  a  better  limit.  This  value, 
howaver,  is  based  on  the  dissipation  of 
smote  and  odors  and  not  on  health 
considerations.  According  to  the 
ASHRAE  Standard  62-1989.  a  steady- 
state  CO;  concentration  of  0.1  percent 
would  require  a  fresh-air  ventilation  rate 
of  15  cubic  feet  per  minute  (cfm)  per 
person.  In  the  old  standard  (62-1981), 
ASHRAE  recommended  a  limit  of  0.5 
percent  for  office  buildings  and  other 
occupied  spaces,  but  suggested  that  0.25 
perceht  would  provide  an  additional 
safety  factor. 

The  Occupational  Safety  and  Health 
Administration  (OSHA),  in  29  CFR 
1910.1000,  sets  an  interim  (transitional) 
limit  for  CO2  at  5,000  ppm  or  0.5 
percent,  with  a  final  rule  limit  of  10,000 
ppm  Or  1  percent,  which  becomes 
effective  December  31, 1993.  The 
increase  to  1  percent  is  apparently  in 
deference  to  operators  of  commercial 
bakeries  and  breweries,  both  of  which 
generate  a  significant  amount  of  CO2  in 
their  processes.  The  FAA  does  not 
believe  it  is  appropriate  to  base  the 
allowable  CO2  concentration  in 
transport  category  airplanes  on  the 
needs  of  specific  manufacturing 
processes.  Other  commercial  enterprises 
have  no  difficulty  in  meeting  the 
existing  OSHA  limit  of  0.5  percent. 

The  American  Conference  of 
Governmental  Industrial  Hygienists,  in 
its  "Documentation  of  the  Threshold 
Limit  Values  and  Biological  Exposure 
Indices — Sixth  Edition,"  also 
recommends  0.5  percent  as  the  time 
weighted  average  limit  for  repeated 
daily  exposure  by  worlcers.  The  FAA 
proposes  adopting  this  value  as  a  limit. 
A  concentration  limit  of  0.5  percent  is 
considered  to  be  appropriate  because 
there  jre  no  documented  safety  or 
health  benefits  associated  with  a  lower 
value.  Parties  reviewing  this  document 
are  encouraged  to  comment  on  values 
between  0.1  percent  and  the  existing  3 
percent  limit,  and  to  provide 
justification  for  any  recommendations. 
The  FA.^  may  determine,  based  on  the 


comments,  that  a  limit  different  from  0.5 
percent  is  appropriate  and  change  the 
final  rule  accordingly. 

Copies  of  the  pertinent  documents 
from  ASHRAE,  OSHA,  and  ACGIH  have 
been  placed  in  the  public  docket  for  this 
proposed  rulemaking. 

Cabin  ventilation  provides  air  for 
dilution  of  airborne  contaminants,  and 
supplies  oxygen  for  passengers  and 
crew.  Oxygen  requirements  for 
sedentary  adults  can  be  met  with  a 
fresh-air  ventilation  rate  of  only  0.24 
cubic  feet  per  minute  (CFM)  per  person. 
This  low  ventilation  rate  is  also 
sufficient  to  dissipate  the  water  vapor 
produced  by  cabin  occupants. 
Ventilation  rates  for  current  transport 
category  airplanes  vary  from  a  low  of 
approximately  7  cfm  per  person  (with 
one  or  more  air  conditioning  packs 
turned  off  for  economy),  to  over  20  cfm 
per  person  (which  includes  up  to  50 
percent  filtered,  recirculated  air).  Thus, 
even  at  the  lowest  ventilation  rates 
available  on  current  aircraft,  there  is  no 
significant  reduction  in  the  percentage 
of  oxygen,  or  increase  in  the  amount  of 
water  vapor  in  the  cabin  due  to 
respiration.  Ventilation  for  the  control 
of  CO2  buildup  due  to  respiration  is 
therefore  the  factor  that  dictates  design 
parameters  for  ventilation  systems, 
although  many  airplane  systems  are 
sized  much  larger  than  the  minimum 
required  for  passenger  comfort. 
Contamination  of  air  with  CO2  varies 
inversely  with  the  ventilation  rate, 
because  CO2  production  by  sedentary 
people  is  nearly  constant. 

In  order  to  bring  the  maximum 
allowable  carbon  dioxide  concentration 
into  concert  with  accepted  modem 
limits,  this  NPRM  proposes  to  reduce 
the  maximum  allowable  carbon  dioxide 
concentration  from  the  current  value  of 
3  percent  to  0.5  percent.  According  to 
ASHRAE,  for  sedentary  people,  this 
concentration  can  be  maintained  by  a 
fresh  air  flow  rate  of  2.25  cfm,  which  is 
lower  than  that  currently  measured  in 
transport  category  aircraft. 

Section  25.831(b)(2)  currently  states 
that  "Carbon  dioxide  in  excess  of  three 
percent  *   *   *  is  considered  hazardous 
in  the  case  of  crewmembers."  The 
health  and  comfort  considerations 
discussed  earlier  are  equally  valid  for 
passengers.  Therefore,  the  FAA 
proposes  to  remove  the  reference  to 
crewmembers.  In  addition, 
§  25.831(b)(2)  currently  contains  the 
following  sentence:  "Higher 
concentrations  of  carbon  dioxide  may  be 
allowed  in  crew  compartments  if 
appropriate  protective  breathing 
equipment  is  available."  This  sentence 
was  incorporated  when  the  3  percent 
limit  was  established  in  CAR  4b.371  in 


1952.  As  noted  above,  the  origins  of  the 
3  percent  limit  are  unclear,  but  it  is 
likely  that  the  limit  was  set  at  this  high 
level  to  account  for  the  discharge  of  CO2 
fire  extinguishers  in  the  flight  deck  or 
cabin.  This  thesis  is  supported  by  the 
mention  of  protective  breathing  in  the 
existing  rule.  Howev^,  most  CO2 
extinguishers  have  been  replaced  by 
Halon  or  other  types  of  fire 
extinguishers.  Further,  the  rule  is  not 
intended  to  cover  the  short-duration  rise 
in  CO2  concentration  that  would 
accompany  discharge  of  a  fire 
extinguisher.  Removal  of  the  sentence 
from  §  25.831(b)(2)  is  proposed  because 
it  is  no  longer  considered  necessary  or 
appropriate. 

Section  25.831  also  specifies  a  limit 
for  carbon  monoxide  (CO)  concentration 
of  1  part  in  20.000  parts  air  (0.005 
percent).  This  limit  is  the  same  as 
currently  recommended  by  ASHRAE 
and  the  Occupational  Safety  and  Health 
Administration  (OSHA).  and  therefore 
this  notice  does  not  propose  to  change 
this  limit. 

Regulatory  Evaluation 

This  section  summarizes  the  full 
regulatory  evaluation  that  provides 
more  detailed  estimates  of  the  economic 
consequences  of  this  regulatory  action. 
This  summary  and  the  full  evaluation 
quantify,  to  the  extent  practicable, 
estimated  costs  and  anticipated  benefits 
to  the  private  sector,  consumers,  and 
Federal,  State  and  local  governments. 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  tlie 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Finally,  tlie  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effects  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  proposed 
rule:  (1)  Would  generate  benefits  that 
would  justify  its  costs  and  is  not  a 
"significant  regulatory  action"  as 
defined  in  the  Executive  Order;  (2)  is 
not  significant  as  defined  in  Department 
of  Transportation  Regulatory  Policies 
and  Procedures;  (3)  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  and  (4)  would 
not  have  a  negative  impact  on 
international  trade.  These  analyses, 
available  in  the  docket,  are  summarized 
below. 
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Costs 

Carbon  dioxide  (CO;)  is  a  byproduct 
of  human  metabolism  and  is  expelled 
through  respiration.  The  proposed  rule 
would  reduce  the  maximum  allowable 
COi  concentration,  as  specified  in 
§  25.831(b)(2).  from  3  percent  to  0.5 
percent  in  occupied  areas  of  transport 
category  airplanes. 

In  a  confined  space,  the  produciion  of 
COz  is  a  function  of  the  number  of 
people  present,  their  activity  levels, 
and,  to  a  lesser  extent,  their  diet  and 
health.  The  concentration  of  CO2  in  an 
aircraft  is  controlled  by  ventilation  of 
the  cabin  through  the  introduction  of 
outside  air  through  the  aircraft's 
environmental  control  system.  For  a 
given  set  of  production  and  ventilation 
conditions,  the  resulting  CO3 
concentration  can  be  calculated  reliably. 
In  addition,  engineering  analyses  have 
been  conducted  to  determine  the  fuel 
that  is  consumed  in  providing  a  unit 
rate  of  ventilation. 

Taken  together,  these  functional 
relationships  make  it  possible  to 
calculate  the  costs  necessary  to  maintain 
CO2  concentrations  at  a  given  level 
under  established  conditions.  It  is 
estimated  that  the  current  3  percent  CO2 
concentration  limit  can  be  maintained  at 
a  cost  of  .3  cents  per  passenger-hour. 
The  lower  proposed  0.5  percent  limit 
would  cost  approximately  2.1  cents  per 
passenger-hour,  and  would  constitute 
an  increase  of  1.8  cents  per  passenger- 
hour.  It  should  be  noted  that  these  are 
"zero  baseline"  estimates,  and  do  not 
take  into  account  the  cost  associated 
with  the  fresh  air  already  introduced 
into  the  airplane  for  pressurization  and 
other  purposes.  In  actuality,  existing 
and  probable  new  airplanes  currently 
have  and  will  in  the  future  be  designed 
to  have  fresh  air  inflow  rates  that 
provide  air  with  a  CO2  concentration 
well  below  the  proposed  0.5  percent. 
For  this  reason,  there  are  no  actual  costs 
associated  with  this  proposal. 

Benefits 

CO2  is  naturally  present  at  low 
concentration  (.03  percent)  in  outdoor 
air.  When  CO2  is  inhaled  in 
progressively  elevated  concentrations,  it 
may  act  to  produce  stimulation  of  the 
respiratory  center,  mild  narcotic  effects, 
and  asphyxiation,  depending  on  the 
concentration  and  the  duration  of 
exposure.  Numerous  studies  have  been 
conducted  to  determine  the  effects  of 
exposure  to  elevated  CO2 
concentrations.  At  concentrations  of  2  to 
3  percent,  CO2  produces  effects  such  as 
headaches,  breathing  difficulty,  and 
increases  in  blood  pressure  and  pulse. 
By  comparison,  no  symptoms  are 


induced  at  the  proposed  0.5  percent 
level. 

Cost-Benefit  Comparison 

A  strict  cost-benefit  evaluation  of  the 
proposed  rule  change  itself,  without 
consideration  of  the  fact  that  operators 
currently  comply  with  the  proposed 
standard,  concludes  that  the  cost  of  the 
increased  ventilation  necessary  to 
reduce  CO2  concentration  from  3 
percent  to  0.5  percent  would  be  1.8 
cents  per  passenger-hour.  The  proposed 
reduction  would  prohibit  CO2 
concentration  levels  knowm  to  produce 
effects  such  as  headaches,  breathing 
difficulty,  and  increases  in  blood 
pressure  and  pulse.  While  no  precise 
economic  value  has  been  assigned  to 
this  benefit,  the  FAA  believes  that  it 
would  be  worth  more  than  1.8  cents  per 
hour  per  passenger  to  avoid  such  ill 
effects. 

The  evaluation  described  above  looks 
solely  at  the  proposed  change  in  the 
rule.  In  fact,  the  minimum  ventilation  in 
current  transport  category  aircraft 
maintains  CO2  concentrations  below  the 
proposed  0.5  percent  concentration. 
Accordingly,  it  is  estimated  that  no 
direct  incremental  costs  or  benefits 
would  result  from  this  proposed  rule. 
The  rule  would,  however,  preclude 
future  certificated  airplane  models  from 
l)eing  designed  to  operate  at  CO2 
concentrations  above  the  0.5  percent 
level.  Because  this  dictates  a  minimum 
design  requirement  for  CO2 
concentration  in  new  airplane  types, 
and  any  airplane  must  be  operated  in 
accordance  with  its  type  design,  this 
minimum  concentration  would  be 
maintained  in  actual  operation  unless  a 
system  failure  occurs.  In  addition,  an 
intangible  benefit  would  accrue  from 
the  fact  that  the  proposal  would  make 
the  CO2  concentration  limit  for  aircraft 
consistent  with  the  standards  of  other 
agencies  and  advisory  authorities. 

Regulatory  Flexibility  Determination 

The  FAA  has  determined  that  under 
the  criteria  of  the  Regulatory  Flexibility 
Act  (RFA)  of  1980,  the  proposed 
amendment  to  part  25  contained  in  the 
notice  would  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  The  RFA  requires 
agencies  to  review  rules  which  may 
have  a  "significant  economic  impact  on 
a  substantial  number  of  small  entities." 
The  FAA  has  adopted  criteria  and 
guidelines  for  determining  whether  a 
proposed  or  existing  rule  has  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 
Since  no  actual  incremental  costs  are 
expected  to  be  incurred  to  comply  with 
the  requirements  of  the  proposal,  it 


would  not  have  a  significant  economic 
impact. 

Trade  Impact  Statement 

Since  the  certification  rules  apply  to 
both  foreign  and  domestic 
manufacturers  that  sell  aircraft  in  the 
United  States,  there  would  be  no 
competitive  advantage  to  either.  Since 
no  actual  costs  are  exjjected  to  be 
imposed  by  this  rule,  it  would  not  resuh 
in  a  competitive  trade  disadvantage  for 
U.S.  manufacturers  in  foreign  markets  or 
for  foreign  manufacturers  in  the  United 
States. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Conclusion 

Because  the  proposed  revised 
standards  for  maximum  allowable 
carbon  dioxide  concentration  are  not 
expected  to  result  in  a  substantial 
economic  cost  or  have  a  significant 
adverse  effect  on  competition,  the  FA.A 
has  determined  that  this  proposed 
regulation  is  not  significant  under 
Executive  Order  12866.  In  addition,  the 
FAA  has  determined  that  this  action  is 
not  significant  as  defined  in  Department 
of  Transportation  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26,  1979).  Since  no  actual  incremental 
costs  are  expected  to  be  incurred  to 
comply  with  the  requirements  of  this 
proposal,  the  FAA  certifies,  under  the 
criteria  of  the  Regulatory  Flexibility  Act; 
that  this  proposed  regulation,  if 
adopted,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities.  A  copy  of  the  initial  regulatory 
evaluation  prepared  for  this  proposal 
may  be  examined  in  the  public  docket 
or  obtained  from  the  person  identified 
under  the  caption,  FOR  FURTHER 
INFORMATION  CONTACT. 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  14  CFR  part  25  of  the  Federal 
Aviation  Regulations  (FAR)  as  follows: 
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PART  2S-AiRW0RTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1344,  1354(a), 
1355, 1421. 1423. 1424, 1425.  1428. 1429. 
1«30;  49  U.S.C.  106(g);  and  49  CFR  1.47(a). 


2.  Section  25.831(b)(2)  is  revised  to 
read  as  follows: 

§25.831    VenUlation. 


(b)*  •  • 

(2)  Carbon  dioxide  in  excess  of  0.5 
percent  by  volume  (sea  level  equivalent) 
is  considered  hazardous. 


Issued  in  Washington.  DC,  on  April  11 
1994. 

Thomas  E.  McSweeny, 

Director,  Aircraft  Certification  Service. 
[FR  Doc.  94-9759  Filed  4-29-94;  8;45  am] 
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S.  2004/P.L.  103-235 

To  extend  until  July  1,  1998, 
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for  certain  institutions  of 
higher  education.  (Apr.  28, 
1994;  108  Stat.  381;  1  page) 
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CFR  CHECKLIST 


Title 


Stock  Number 


Price       Revision  Date 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  rrronthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  S829.00 

domestic,  $207.25  additional  for  foreign  mailing. 

Mail  orders  to  ttie  Supenntendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 

to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  783-3238 

from  8;00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 

to  (202)  512-2233. 

TItie  Stock  Number  Price       Revision  Date 


1,  2  (2  Reserved) (869-022-00001-2) $5.00 

3  (1992  Compilof ion 
and  Parts  100  ond 

101)  (869-019-00002-0) 17.00 

4  (869-022-00003-9) 5.50 


Jan.  1,  1994 

•Jan.  I,  1993 
Jan.  1.  1994 

Jan.  1,  1993 
Jan.  1,  1993 

Jan.  1,  1994 


SParts: 

1-699  (869-019-00004-6) 21.00 

700-1199  (869-019-00005-4) 17.00 

1200-£nd,  6  (6 

Reserved) (869-022-00006-3) 23.00 

7  Parts: 

0-26  (869-0 19-00007-1) 20.00 

27-45  (869-0 19-00008-9) 13.00 

46-51  (869-022-0OCO9-8) 20.00 

52  (869-0)9-00010-1) 28.00 

53-209 (869-019-00011-9) 21.00 

210-299 (S69^]22-00012-8) 32.00 

300-399 (869-019-0001^-5) 15.00 

400-699 (869-022-00014-4) 18.00 

700-899 (869-022-00015-2) 22.00 

900-999 (869-O19-00016-0) 33.00 

1000-1059  (869-019-00017-8) 20.00 

1060-1119  (869-019-00018-6) 13.00 

1120-1199  (869-019-00019-4) 11.00 

1200-1499  (869-019-00020-8) 27.00 

1500-1899  (869-O19-00021-6) 17.00 

1900-1939  (869-019-00022-4) 13.00 

1940-1949  (869-019-00023-2) 27.00 

1950-1999  (869-019-00024-1) 32.00 

2000-€nd (869-019-00025-9) 12.00 

8 (869-019-00026-7) 20.00        Jan.  1,  1993 

9  Parts: 

1-199  (869-019-00027-5)  .. 

200-End  (869-019-00028-3)  .. 


Jan.  1, 
Jan.  1, 
'Jon.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1. 
Jan.  1, 
Jan.  1, 
Jon.  1, 
Jan.  1, 


1993 
1993 
1993 
1993 
1993 
1994 
1993 
1994 
1994 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 


27.00 
21.00 

10  Parts: 

•0-50 (86'W)22-00029-2) 29.00 

51-199 (869-0 19-00030-5) 21.00 

200-399 (869-022-00031^) 15.00 

400-499 (869-019-00032-1) 20.00 

50(Hnd  (869-019-00033-0) 33.00 

11  (869-019-00034-8) 13.00 

12  Parts: 

1-199  (869-022-00035-7)  .. 

200-219 (869-O19-00036-4)  .. 

220-299 (869-019^)0037-2)  .. 

300^99 „ (869-019-00038-1)  .. 

•500-599  (869-022-00039-0)  .. 

60(Hnd  (869-019-00040-2) .. 

13  (869-019-00041-1)  .. 


12.00 
15.00 
26.00 
21.00 
20.00 
28.00 


Jan.  1,  1993 
Jan.  1,  1993 

Jan.  1,  1994 
Jon.  1,  1993 
'Jan.  1,  1993 
Jan.  1,  1993 
Jan.  1,  1993 

Jan.  1.  1993 

Jan.  1,  1994 
Jan.  1,  1993 
Jan.  1,  1993 
Jan.  1,  1993 
Jan.  1,  1994 
Jan.  1,  1993 


28.00       Jan.  1,  1993 


14  Parts: 

1-59  (869-019-00042-9) 29.00  Jon.  1,  1993 

60-139 (869-019-00043-7) 26.00  Jon.  1,  1993 

•140-199  (869-022-00044-6) 13.00  Jan.  1,  1994 

200-1199 (869-0 19-00C45-3) 22.00  Jan.  1,  1993 

•1200-End  (869-022-00046-2) 16.00  Jan.  1,  1994 

15  Parts: 

0-299  (869-022-00047-1) 15.00  Jan.  1,  1994 

300-799 (869-019-00048-8) 25.00  Jan.  1,  1993 

•800-End  (869-022-00049-7) 23.00  Jon.  1,  1994 

16  Parts: 

0-149  (869-022-00050-1) 6.50  Jon.  1,  1994 

150-999 (869-019-00051-8) 17,00  Jan.  1,  1993 

1000-End (869-019-00052-6) 24.00  Jan.  1,  1993 

17  Parts: 

1-199  (869-019-00054-2) 18.00  Apr.  1,  1993 

200-239 (869-019-00055-1) 23.00  June  1,  1993 

240-End  (869-019-00056-9) 30.00  June  1.  1993 

18  Parts: 

1-149  (869-019-00057-7) 16.00  Apt.  1,  1993 

150-279 (869-019-00058-5) 19.00  Apt.  1,  1993 

280-399 (869-019-00059-3) 15.00  Apt.  1,  1993 

400-£nd  (869-019-00060-7) 10.00  Apt.  1,  1993 

19  Parts: 

1-199  (869-019-00061-5) 35.00  Apt.  1,  1993 

200-End  (869-019-00062-3) 11.00  Apt.  1,  1993 

20  Parts: 

1-399  ....(869-019-00063-1) 19.00  Apt.  1,  1993 

400^99 (869^)19-00064-0) 31.00  Apt.  1,  1993 

500-End (869-019-00065-8) 30.00  Apt.  1,  1993 

21  Parts: 

1-99  (869-019-00066-6) 15.00  Apt.  1,  1993 

100-169 (869-019-00067-4)  21.00  Apt.  1,  1993 

170-199 (869-O19-00C68-2) 20.00  Apt.  1,  1993 

200-299 (869-O19-00C69-1) 6.00  Apt.  1,  1993 

300^99 (869-019-00070-4) 34.00  Apt.  1.  1993 

500-599..... (869-019-00071-2) 21.00  Apt.  1.  1993 

600-799 (869-019-00072-1) 8.00  Apt.  1,  1993 

800-1299  (869-019-00073-9) 22,00  Apt.  1,  1993 

1300-End (869-0 19-C0074-7) 12.00  Apt.  1,  1993 

22  Parts: 

1-299  (869-019-00075-5) 30.00  Apr,  1,  1993 

300-End  (869-019-00076-3) 22.00  Apt.  1,  1993 

23  (869-019-00077-1) 21.00  Apt,  1,  1993 

24  Parts: 

0-199  (869-019-00078-0) 38.00  Apr,  1,  1993 

200-499 (869-019-00079-8) 36.00  Apt.  1,  1993 

500-699 (869-019-00030-1) 17.00  Apt,  1,  1993 

700-1699 (869-019-00081-0) 39.00  Apr,  1.  1993 

1700-End (869-019-00082-8) 15.00  Apt,  1,  1993 

25 (869-019-00083-6) 31.00  Apr.  1.  1993 

26  Parts: 

§§1.0-1-1.60  (869-019-00084-4) 21.00  Apr,  1,  1993 

§§  1.61-1.169 (869-019-00085-2) 37,00  Apt,  1,  1993 

§§1.170-1,300 (869-019-00086-1) 23.00  Apt.  1,  1993 

§§1.301-1.400 (869-019-00087-9)  .,.,„  21,00  Apr,  1,  1993 

§§1.401-1.440 (869-019-00088-7) 31,00  Apt.  1,  1993 

§§1.441-1.500  (869-019-00089-5)  23.00  Apr,  1,  1993 

§§1,501-1.640 (869-019-00090-9) 20.00  Apt,  1,  1993 

§§1,641-1.850 (869-019-00091-7) 24.00  Apt.  1,  1993 

§§1.851-1,907  (869-019-00092-5) 27,00  Apt,  1,  1993 

§§1.908-1,1000  (869-019-00093-3) 26,00  Apr,  1,  1993 

§§1,1001-1,1400  (869-019-00094-1) 22,00  Apt,  1,  1993 

§§1.1401-£nd  (869-019-00095-0) 31,00  Apt.  1,  1993 

2-29  (869-019-00096-8) 23,00  Apt,  1,  1993 

30-39  (869-019-00097-6) 18.00  Apt,  1,  1993 

40-49  (869-019-00098-4) 13,00  Apt,  1,  1993 

50-299 (869-019-0009^2) 13.00  Apr.  1,  1993 

300^99 (869-0 17-00 100-0) 23,00  Apt,  1,  1993 

500-599 (869-019-00101-8) 6,00  *Apf.  1,  199C 
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Title 


Stock  Number 


Piice       Revision  Date 


July  1, 
JuV  1, 


1993 
1993 


600-fnd  (869-0I9-001C2-6) 8  00        Apr.  1,  1993 

27  Parts: 

1-199  (869-0 19-00 103-4) 37.00        Apr.  I    1993 

200-End  (869-019-00104-2) 11.00      s  Apr  1,  1991 

28  Parts: 

1-42  .,. (869-019-00105-1) 27.00 

43-en<i  (869-019-00106-9)  21.00 

29  Parts; 

0-99   ...; 

10O-499 

500-899  

900-1899  

1900-1910  (§§1901.1  »0 

I9I0999)  

1910  ($§1910.1000  to 

end) 

1911-1925  

1926  ._ 

1927-£nd  


(869-019-00107-7) 21.00 

(869-019-00108-5) 9.50 

(869-019-00109-3) 36.00 

(869-019-00110-7) 17.00 


July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 


(869-019-00111-5) 31.(»        July  1.  1993 


(S69-0 19-00 112-3) 21.00 

(869-019-00113-1) 22.00 

(869-019-00114-0) 33.00 

(869-019-00115-8) 36.00 


30  Parts: 

1-199  (869-019-001 16-6) 

200^99 (869-019-00117-4) 

700-£nd  (869-0 19-00 118-2) 


27.00 
20.00 
27.00 


31  Parts: 

0-199  (869-019-00119-1) 18.00 

200-€nd  (869-019-00120-4) 29.00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 

1-190  , (869-O19-0C121-2) 30.00 

191-39<> (869-019-00122-1) 36.00 

400-629 (869-019-00123-9) 26.00 

630H599 (869-019-00124-7) 14.00 

700-799 (869-019-00125-5) 21.00 

80(>-End  (869-019-00126-3) 22.00 

33  Parts: 

1-124  (869-019-00127-1)  .. 

125-199 (869-019-00128-0)  .. 

200-£n<j  (869-019-00129-8)  .. 


20.00 
25.00 
24.00 

34  Parts: 

1-299  (869-0 19-00 130-1) 27.00 

300-399 (869-019-0C131-0) 20.00 

400-£nd  (869-019-00132-8) 37.00 

35  (869-019-00133-6) 12.00 

36  Parts: 

1-199  (869-01 9-00 134-^4)  .. 

200-£nd  (869-019-00135-2)  .. 

37  (869-019-00136-1)  .. 

38  Parts: 

0-17  (869-019-00137-9)  .. 

18-End  (869-019-00138-7)  .. 


16.00 
35.00 

20.00 


31.00 
30.00 

39  (869-019-00139-5) 17.00 

40  Parts: 

1-51  (869-019-00140-9) 39.00 

52  (869-019-00141-7) 37.00 

53-59  (869-019-00142-5) 11.00 

60  (869-019-00143-3)  35.00 

29.00 
21.00 
39.00 
36.00 
24.00 


July  1,  1993 
July  1,  1993 
July  1.  1993 
July  1,  1993 

July  I,  1993 
July  1,  1993 
July  1,  1993 

July  1,  1993 
July  1,  1993 

2  July  1,  1984 

*July  1.  1984 

2July  1,  1984 

July  1,  1993 

July  1,  1993 

July  1,  1993 

*  July  1,  1991 

July  1,  1993 

July  1,  1993 

July  1,  1993 
July  1,  1993 
July  1,  1993 

July  1,  1993 
July  1,  1993 
July  1,  1993 

July  1,  1993 


July  1,  1993 
July  1,  1993 

July  1.  1993 

July  1,  1993 
July  1,  1993 

July  1,  1993 


61-80  (869-019-00144-1) 

81-85  (869-019-00145-0) 

86^  (869-019-00146-8) 

100-149 (869-019-00147-6) 

150-189 (869-019-00148-4)  . 

190-259 (869-019-00149-2) 17.00 


July  1 
July  1 
July  1 
July  1 
July  1 
July  1 


1993 
1993 
1993 
1993 
1993 
1993 


July  1,  1993 


260-299 (869-019-00150-6) 

300-399 (869-0 19-001 5  M) 

400-424 (869-019-00152-2) 

425-699 (869-019-00153-1) 

700-789 (869-019-00154-9) 


39,00 
18.00 
27.00 
28.00 
26.00 


July  1, 

July  1, 

July  1, 

July  1, 

July  1, 

July  1. 

July  1, 


1993 
1993 
1993 
1993 
1993 
1993 
1993 


Title 


Stock  NumtMf 


Price 

26  00 


790-£nd  (869-019-00155-7)  .. 

41  Chapters: 

1.  1-1  to  1-10  13.00 

1,1-11  to  Appendix,  2  (2  Reserved) 13.00 


3-6 

7  

8  

9  

10-17 


14.00 
6.00 
4.50 

13.00 
9.50 


18,  Vol.  I,  Ports  1-5  13  00 

18,  Vol.  II,  Ports  6-19 1300 

18,  Vol.  Ill,  Ports  20-52 13  00 

19-100  13  00 

1-100  (869-0 19-00 156-5) 10.00 

1C1  (869-019-00157-3) 30.00 

102-200  .: (869-019-00158-1) 1 1.00 

201-£nd  (869-019-00159-0) 12.00 

42  Parts: 

1-399  (869-0 19-00 160-3)  .. 

•40O-129 (869-019-00161-1)  .. 

430-£nd  (869-0 19-00 162-0)  .. 


Revision  Data 
July  1,  1993 


July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1.  1984 
Juty  1,  1984 
July  1.  1984 
Ju'y  1.  1984 
July  1,  1984 
July  1.  1984 
July  I.  1984 


1984 
1993 


24.00 
25.00 
36.00 


July  1 
July  1 
July  1.  1993 
»July  1.  1991 
July  1.  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 

Oct  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 


43  Parts: 

1-999  (869-019-00163-8) 23.00 

1000-3999  (869-019-00164-6) 32.00 

4000-End (869-019-00165^) 14.00 

44  (869-019-00166-2) 27.00        Oct.  1,  1993 

45  Parts: 

1-199  (869-019-00167-1) 22.00 

200-499 (869-019-00168-9) 15.00 

500-1199  (869-0 19-00 169-7) 30.00 

1200-End (869-019-00170-1) 22.00 

46  Parts: 

1-40  (869-019-00171-9) 16.00 

41-69  (869-019-00172-7) 16.00 

70-89  .,. (869-019-00173-5) '    8.50 

90-139 (869-019-00174-3) 15.00 

140-155 (369-019-00175-1) 12.00 

156-165 (869-019-00176-0) 17.00 

166-199 (869-019-00177-8) 17.00 

200-499 (869-019-00178-6) 20.00 

500-£nd  (869-019-00179^) 15.00 

47  Parts: 

•0-19 (869-019-00180-8) 24.00 

20-39  (869-0 19-00 13 1-6) 24.00 

40-69  (869-019-00182-4) 14.00 

70-79  (869-019-00183-2) 23.00 

80-End (869-019-00184-1) 26.00 

48  Chapters: 

1  (Ports  1-51)  (869-019-00185-9) 36.00 

1  (Ports  52-99)  (869-019-00186-7) 23.00 

2  (Ports  201-251) (869-0 19-00 187-5) 1600 

2  (Ports  252-299) (869-0 19-00 188-3) 12.00 

3-6  (869-0 19-00 189-1) 23.00 

7-14  (669-019-00190-5) 31.00 

15-28  (869-019-00191-3) 31.00 

29-End  (869-019-00192-1) 17.00 


Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1.  1993 


Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1,  1993 


49  Parts: 

1-99  (869-019-O0193-0) 23.00 

100-177 (869-0 19-00 194-6) 30.00 

178-199 (869-0 19-00 195-6) 20.00 

200-399 (869-0 19-00 196-4) 27.00 

400-999 (869-019-00197-2) 33.00 

1000-1 199  (869-019-00198-1) 18.00 

1200-End (869-019-00199-9) 22.00 

50  Parts: 

1-199  (869-0 19-O020O-6)  .. 

200-599 (869M)1 9-0020 M)  .. 

60(Hnd  (869-019-00202-2)  .. 


Oct.  1,  1993 

Oct.  1,  1993 

Oct.  1.  1993 

Oct.  1,  1993 

Oct.  1,  1993 

Oct.  1,  1993 

Oct.  1.  1993 

Oct.  1.  1993 

Oct.  1,  1993 

Oct.  1,  1993 

Oct.  1.  1993 

Oct.  1. 

Oct.  1, 


Oct. 


1993 
1993 
1993 


July  1,  1993 


CFR  Index  ond  Findings 
Aids (869-019-00053-4) 


20.00 
21.00 
22.00 

3600 


Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Jon.  1.  1993 


IV 
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Title                                   Stock  Number  Price       Revision  Date 

Complete  1994  CFB  set 829.00  )994 

Microtictie  CFB  Edition: 

Complete  set  (one-time  moiling) 188.00  1991 

Complete  set  (one-time  mailing) 188.00  1992 

Complete  set  (one-time  mailing) 223.00  1993 

Sutjscfiption  (mailed  as  issued)  244.00  1994 

Individual  copies 2.00  1994 


'  Because  Title  3  u  an  annual  compilation,  ttiij  volume  and  all  pievious  volumes 
should  be  retained  as  a  permanent  reference  source. 

'Ttw  July  1,  1985  edition  o(  32  CFR  Parts  1-189  contoins  o  note  only  for 
Pats  1-39  inclusive.  Foi  the  (ul  text  ct  the  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  the  three  CFR  volumes  issued  as  o«  July  1,  1984,  containing 
those  pats. 

JThe  Xily  1.  1985  edition  of  41  CFR  Chapters  1-100  contoms  a  note  only 
fa  Chopters  1  to  49  Inclusi^.  Fa  the  full  text  o<  procurement  legulahons 
in  ChaptefS  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  o(  July  l, 
1984  crxitaning  those  chapters. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  Apr. 
1,  1990  to  Ma.  31,  1993.  The  CFR  volume  issued  April  1,  1990,  should  be 
refaned. 

'^k5  anrtendments  to  this  volume  were  promulgated  during  the  period  Apr. 
1,  1991  to  Ma.  31,  1993.  The  CFR  volume  issued  April  1,  1991,  should  be 
retained. 

*No  amendments  to  this  volume  were  promulgated  during  ffie  period  July 
I,  1991  to  June  30,  1993.  The  CFR  volume  issued  July  1,  1991,  should  be  retaned. 

'fiJo  omendments  to  this  volume  were  promulgated  during  the  period  Januay 
I,  1993  to  December  31,  1993.  The  CFR  volume  issued  Januay  1,  1993,  should 
be  retained. 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS-WAY  1994 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 


agency  documents.  In  computing  these 
dates,  the  day  after  publication  is 
counted  as  the  first  day. 


When  a  date  falls  on  a  weekend  or 
hohday.  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 

A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


Date  o[  FR  PUBLICATION       1 5  days  after  pubuca-      30  days  after  pubuca-      45  days  after  publica-      60  days  after  pubuca-      90  days  after  PUBLICA 

''"^ TION  TION  TION  TION 


May  2 

May  3 

'May  4 

Mays 

May  6 

(May  9 

May  10 

May  11 

^ay  12 

May  13 

May  16 

May  17 

May  18 

I .  

May  19 
May  20 
May  23 
May  24 
May  25 
May  26 
May  27 
May  31 


May  17 
May  18 
May  19 
May  20 
May  23 
May  24 
May  25 
May  26 
May  27 
May  31 
May  31 
June  1 
June  2 
June  3 
June  5 
June  7 
June  8 
June  9 
June  10 
June  13 
June  15 


June  1 

June  2 

June  3 

June  6 

June  6 

June  8 

June  9 

June  10 

June  13 

June  13 

June  15 

June  16 

June  17 

June  20 

June  20 

June  22 

June  23 

June  24 

June  27 

June  27 

June  30 


June  16 

June  17 

June  20 

June  20 

June  20 

June  23 

June  24 

June  27 

June  27 

June  27 

June  30 

July  1 

July  5 

July  5 

Julys 

July  7 

July  8 

July  1 1 

July  1 1 

July  11 

July  15 


July  1 

Julys 

Julys 

Julys 

Julys 

Julys 

July  1 1 

July  1 1 

July  1 1 

July  12 

July  IS 

July  18 

July  18 

July  18 

July  19 

July  22 

July  25 

July  25 

July  25 

July  26 

August  1 


August  1 

August  1 

August  2 

August  3 

August  4 

August  8 

August  8 

August  9 

August  10 

August  1 1 

August  15 

August  15 

August  16 

August  17 

August  18 

August  22 

August  22 

August  23 

August  24 

August  25 

August  29 


Federal  Register 
Document 
Drafting 
iHandbool( 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  In  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:   .5133  Charge  your  order. 

'«ri?C?  It's  easy!    ^ 

M.  MlitJ^  please  send  me  the  following  indicated  publications:  To  fax  your  orders  and  Inquiries -(202)  512-2250 


copies  of  DOCUMENT  DRAFITNG  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 
2. 


(Company  or  personal  name) 


(.Additional  address  attention  line) 


(Street  address) 


3.  Please  chooSe  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         

I I  VISA  or  MasterCard  Account 


-D 


(City.  State,  ZIP  Code) 
i ) 


(Daytime  phone  including  area  code) 

(Signature) 

4.  Mail  To:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


~T~  n 

Thank  vou  for  vour  order.' 

(Credit  card  expiration  dale) 

(Ra«  12/91) 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  «pect  you^  renewal  notice  and  keep  a  good  ttdng  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  suhscrihcr  only  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  foUows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
lent  approximately  90  days 
before  diis  dare. 


AFR  SMITH212J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  20747 


DEC94  R  1 


AFRDO  SMITH212J 


JOHN  SMITH 

212  MAIN  STREET 

FORESTVILLE  MD  20747 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  dare. 

DEC94  R  1 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  prompUy 
U  your  subscnpuon  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Supenntendent  of  Documents.  Washington.  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  remstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Supenntendent  of  Documents.  Attn:  Chief.  Mail  List  Branch.  Mail  Stop:  SSOM,  Washington 
DC  20402-9373.  ^ 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEU  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief.  MaU  Ust  Branch.  Mail 
Stop:  SSOM,  Washington.  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  fom  provided  below. 


<kd«PreeMi*igCodK 

^5468 


Superintendent  of  Documents  Subscription  Order  Fomi     Charffyouronier. 

DYES,  piease  enter  my  sut^criptions  as  folows:  "^^  *"*  ^"^^  "^"^  ^  '^2-2233 


MOilerCorfl  I 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register.  montNy  Index  arxj  LSA  List 
of  Code  of  Federal  Regulations  Sections  Affected,  at  '490  (»612.50  foreign)  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO).  at  '444  («555  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $ 


(includes 


regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 


(Reaae  type  or  print) 


Additional  address/attention  line 


Street  address 


For  privacy,  checit  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment 

a  Check  payatde  to  Superintendent  of  Documents 

□  GPO  Deposit  Account    |    |    |    |    |    |~p|-[--] 

□  VISA      □  MasterCard    LLL_U(expiration  date) 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  rn 


City,  State.  Zip  code 


Thank  you  tor  your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


Authorizing  signature 

Mall  To:  Superintendent  of  Documents 

P.O.  Box  371 954.  Pittsburgh.  PA  1 5250-7954 


1^4 


Public  Laws 


103d  Congress,  2d  Session,  1994 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  103d  Congress,  2d  Session.  1994. 

(Individual  laws  also  may  be  purchased  from  the  Supenntendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I  Y  £iO,  enter  my  subscription(s)  as  follows: 


Or  !ef  Proeassing  CoO« 

*  6216 


Charge  your  order,  r 
It's  Easy! 


To  fax  your  orders  (202)  512-2233 

subscriptions  to  PUBLIC  LAWS  for  the  103d  Congress,  2d  Session.  1994  for  $156  per  subscription. 

The  total  cost  of  my  order  is  $.^ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Plea.se  type  or  print)" 


(Additional  address/attcniion  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purcha.sc  Order  No.) 

YRS    NO 

May  we  make  your  nanie'addm.s  available  to  other  mailers?  [ I    I I 


Please  Choose  Method  of  I^yment: 

1 I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


D 


1 1  VISA  or  MasterCard  Account 

Thank  you  for 

(Credit  card  expiration  date)                        .„,  _  >._/^_» 

'                                 your  otuer: 

(Authorizing  Signature) 

Mail  To:     New  Orders,  Superintendent  of  Documents 
PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


!33 


D 
D 

for 
ler! 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 
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BrieSngs  on  How  To  Use  the  Federal  Register 

For^nformation  on  briefings  in  Washington.  DC  and 
Chicago,  IL.  see  announcement  on  the  inside  cover  of 
this  issue. 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register,  National  Archives  and  Records 
Administration.  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington.  iX] 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  24x  microfiche 
format.  The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  S444,  or  S490  for  a  combined  Federal  Register.  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA)  subscription; 
the  microfiche  edition  of  the  Federal  Register  including  the  Federal 
Register  Index  and  LSA  is  $403.  Six  month  subscriptions  are 
available  for  one-half  the  annual  rate.  The  charge  for  individual 
copies  in  paper  form  is  $6.00  for  each  issue,  or  $6.00  for  each  group 
of  pages  as  actually  bound;  or  $1.50  for  each  issue  in  microfiche 
form.  All  prices  include  regular  domestic  postage  and  handling. 
International  customers  please  add  25%  for  foreign  handling.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents,  or  charge  to  your  GPO  Deposit  Account.  VISA  or 
MasterCard.  Mail  to:  New  Orders.  Superintendent  of  Documents. 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  59  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 

PUBLIC 
Subscriptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

Single  copiesAack  copies: 

Paper  or  fiche 

Assistance  with  public  single  copies 

202 

-783-3238 
512-2303 

783-3238 
512-2457 

FTDERAL  AGENCIES 

Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 

523-5243 
523-5243 

For  other  telephone  numbers,  see  the  Reader  Aids  section 
at  the  end  of  this  issue. 

FOR: 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  rr  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR'CFR  system. 
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Federal  Ragjiations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 
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DEPARTMEFfT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Parts  271,  272.  and  273 

Food  Stamp  Program:  Technical 
Amendments  Concerning  Disabled  In 
Group  Homes  and  Income  Exclusion 
for  Plans  for  Achieving  Self-Support 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Correction  to  final  rule. 


SUMMARY:  This  document  contains  a 
correction  to  the  final  regulation  (59  FR 
5697)  pubhshed  on  Febcuary  8.  1994. 
The  regulations  conrerred  certain 
provisions  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act 
Amendments  of  1991  that  dealt  with 
disabled  persons  in  group  homes  and 
income  exclusions  for  Plans  for 
Achieving  Self-Support. 

EFFECTIVE  DATE:  February  1. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  M.  Sey-mour,  Supervisor, 
Eligibility  and  Certification  Regulations 
Section.  Certification  PoUcy  Branch, 
Program  Development  Division,  Food 
Stamp  Program.  Food  and  Nutrition 
Service.  USDA,  3101  Park  Center  Drive. 
Alexandria,  Virginia,  22302  or  bv 
telephone  at  (703)  305-2496. 

SUPPLEMENTARY  INFORMATION: 

Background 

As  pubhshed,  this  final  rule  expands 
the  food  stamp  eligibility  of  certain 
blind  and  disabled  individuals  residing 
in  group  homes  and  excludes  income  of 
an  SSI  recipient  necessary  for  tlie 
fulfillment  of  a  Plan  for  Achieving  Self- 
Support  (PASS).  The  provisions 
concerning  the  eligibility  of  certain 
blind  and  disabled  individuals  residing 
in  group  homes  was  effective  and  had 
to  be  implemented  no  later  than  j, 

February  1, 1992. 


Need  for  Correction 

The  final  rule  as  pubhshed  contains 
an  error  that  needs  to  be  corrected. 

Correction  of  Publication 

Accordingly,  the  publication  on 
February  8,  1994  is  corrected  as  follows: 

On  p>age  5697.  in  the  first  column,  in 
the  paragraph  entitled  DATES  the  date 
"February  2.  1992"  is  corrected  to  read 
"February  1.  1992". 

Dated:  April  22.  1994. 
Williain  Ludwig, 

Administrator.  Food  and  NutritJon  Sen.ice. 
IFR  Doc  94-10547  Filed  5-2-94;  8:45  am) 
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Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  723 

Commodity  Credit  Corporation 
7  CFR  Part  1464 
RiN  0560-AD25 

1994  Marketing  Quota  and  Price 
Support  for  Burley  Tobacco 

AGENCIES:  Agricultural  Stabilization  and 
Conservation  Service  and  Commodity 
Credit  Corporation,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  purpose  of  this  final  rule 
is  to  codify  determinations  made  by  the 
Secretary  of  Agriculture  (Secretary)  with 
respect  to  the  1994  crop  of  burley 
tobacco.  In  accordance  with  the 
Agricultural  Adjustment  Act  of  1938 
(1938  Act),  as  amended,  the  Secretary 
determined  the  1994  marketing  quota 
for  burley  tobacco  to  be  542.7  milhon 
pounds.  In  accordance  with  iha 
Agricultural  Act  of  1949  (1949  Act),  as 
amended,  the  Secretary  determined  the 
1994  price  support  level  to  be  171.4 
cents  per  poimd. 

EFFECTIVE  DATE:  February  1,  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L  Tarczy,  Agricultural 
Economist.  Tobacco  and  Peanuts 
Analysis  Division,  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS),  United  States  Department  of 
Agriculture  (USDA).  room  3736,  South 
Building,  P.O.  Box  2415.  Washington, 
DC  20013-2415,  telephone  202-720- 
8839. 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  12868 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  USDA,  it  has  been  determined  that 
this  final  rule: 

(1)  Would  have  an  annual  effect  on 
the  economy  of  less  than  SlOO  milhon; 

(2)  Would  not  adversely  afiect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  enviromnent,  pubHc  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(3)  Would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(4)  Would  not  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or 
rights  and  obligations  of  recipients 
thereof;  and 

(5)  Would  not  raise  novel  legal  or 
pohcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Ordfr 
12866. 

Final  Regulatory  Impact  Analysis 

A  final  regulatory  impact  analysis 
describing  the  impact  of  the  established 
quota  and  support  level  is  available  on 
request  from  Robert  L.  Tarczy. 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
Civil  Justice  Reform.  The  provisions  of 
this  rule  do  not  preempt  State  laws,  are 
not  retroactive,  and  do  not  involve 
administrative  app>eals. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance. 
to  which  this  rule  applies  are: 
Commodity  Loans  and  Purchases — 
10.051. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  neither 
ASCS  nor  the  Commodity  Credit 
Corporation  is  required  by  5  U.S.C  553 
or  any  other  provision  of  law  to  pubhsh 
a  notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 
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Executive  Order  12372 

This  activity  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115  (June  24. 1983). 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  parts  723 
and  1464  set  forth  in  this  final  rule  do 
not  contain  any  new  or  revised 
information  collection  requirements  that 
require  clearance  through  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  chapter  35. 

Statutory  Background 

This  rule  is  issued  pursuant  to  the 
provisions  of  the  1938  Act  and  the  1949 
Act.  Section  1108(c)  of  Public  Law.  99- 
272  provides  that  the  determinations 
made  in  this  rule  are  not  subject  to  the 
provisions  for  public  participation  in 
rulemaking  contained  in  5  U.S.C.  553  or 
in  any  directive  of  the  Secretary. 

On  February  1,  1994.  the  Secretary 
announced  the  national  marketing  quota 
and  price  support  level  for  the  1994 
crop  of  hurley  tobacco. 

Marketing  Quota 

Section  319{c)(3)(A)(B)  of  the  1938 
Act  provides,  in  part,  that  the  national 
marketing  quota  for  a  marketing  year  for 
hurley  tobacco  is  the  quantity  of  such 
tobacco  that  is  not  more  than  103 
percent  nor  less  than  97  percent  of  the 
total  of:  (1)  The  amount  of  hurley 
tobacco  that  domestic  manufacturers  of 
cigarettes  estimate  they  intend  to 
purchase  on  U.S.  auction  markets  or 
from  producers.  (2)  the  average  quantity 
exported  annually  from  the  U.S.  during 
the  three  marketing  years  immediately 
preceding  the  marketing  year  for  which 
the  determination  is  being  made,  and  (3) 
the  quantity,  if  any.  that  the  Secretary, 
in  the  Secretary's  discretion,  determines 
necessary  to  adjust  loan  stocks  to  the 
reserve  stock  level,  ilowever.  any 
downward  adjustment  in  such  loan 
inventories  may  not  exceed  the  greater 
of  35  million  pounds  or  50  percent  of 
the  amount  which  the  loan  inventories 
exceed  the  reserve  stock  level. 

Section  319(c)(3)(C)  further  provides 
that,  with  respect  to  the  1990  through 
1994  marketing  years,  any  reduction  in 
the  national  marketing  quota  being 
determined  shall  not  exceed  10  percent 
of  the  previous  year's  national 
marketing  quota.  The  reserve  stock  level 
is  defined  in  section  301(b)(14)(D)  of  the 
1938  Act  as  the  greater  of  50  million 
pounds  or  15  percent  of  the  national 
marketing  quota  for  hurley  tobacco  for 
the  marketing  year  immediately 


preceding  the  marketing  year  for  which 
the  level  is  being  determined. 

Section  320A  of  the  1938  Act 
provides  that  all  domestic 
manufacturers  of  cigarettes  with  more 
than  1  percent  of  U.S.  cigarette 
production  and  sales  shall  submit  to  the 
Secretary  a  statement  of  purchase 
intentions  for  the  1994  crop  of  hurley 
tobacco  by  January  15,  1994.  Six  such 
manufacturers  were  required  to  submit 
such  a  statement  for  the  1994  crop  and 
the  total  of  their  intended  purchases  for 
the  1994  crop  is  324.0  million  pounds. 
The  three-year  average  of  exports  is 
183.8  million  pounds. 

The  national  marketing  quota  for  the 
1993  crop  year  was  603.0  million 
pounds  (58  FR  36857).  Thus,  in 
accordance  with  section  301(bl(14)(D), 
the  reserve  stock  level  for  use  in 
determining  the  1994  marketing  quota 
for  hurley  tobacco  is  90.5  million 
pounds. 

On  January  21.  1994.  USD  A  projected 
ti'.at  the  loan  coops  would  have  in  their 
inventories  420.5  million  pounds  of 
burley  tobacco  (excluding  pre-1985 
stocks  committed  to  be  purchased  by 
manufacturers  and  covered  by  deferred 
sales).  Accordingly,  the  adjustment  to 
maintain  loan  stocks  at  the  reserve 
supply  level  is  a  det-rease  of  165.0 
million  pounds. 

The  total  of  the  three  marketing  quota 
components  for  the  1994-95  marketing 
year  is  342.8  million  pounds.  However, 
the  1994  national  marketing  quota 
cannot  be  less  than  90  percent  of  1993"s 
quota.  Accordingly,  the  national 
marketing  quota  for  the  marketing  year 
beginning  October  1.  1994,  for  burley 
tobacco  is  542.7  million  pounds. 

In  ai^cordance  with  section  317(e)  of 
the  1938  Act.  the  Secretary  is  authorized 
to  establish  a  national  reserve  from  the 
national  acreage  allotment  in  an  amount 
equivalent  to  not  more  than  1  percent  of 
the  national  poundage  quota  for  the 
purpose  of  making  corrections  in  farm 
acreage  allotments,  adjusting  for 
inequities,  and  for  establishing 
allotments  fur  new  farms.  The  Secretary- 
has  deteriiiintid  that  a  national  resei-ve 
for  the  1994  crop  of  burley  tobacco  of 
1,862,367  pounds  is  adequate  for  these 
purposes.  In  setting  farm  quotas  for  the 
1994  burley  crop,  it  was  also 
determined  based  on  past  practice  that 
a  factor  of  0.90  would  be  used  to  adjust 
preliminary  farm  quotas  to  reach  the 
national  poundage  quota. 

Price  Support 

P'rice  support  is  required  to  be  made 
available  for  each  crop  of  a  kind  of 
tobacco  for  which  quotas  are  in  effect, 
or  for  which  marketing  quotas  have  not 
b«f  n  disapproved  by  producers,  at  a 


level  determined  in  accordance  with  a 
formula  prescribed  in  section  106  of  the 
1949  Act. 

With  respect  to  the  1994  crop  of 
burley  tobacco,  the  level  of  support  is 
determined  in  accordance  with  sections 
106(d)  and  (f)  of  the  1949  Act.  Section 
106(n(7)(A)  of  the  1949  Act  provides 
that  the  level  of  support  for  the  1994 
crop  of  burley  tobacco  shall  be: 

(1)  The  level,  in  cents  per  pound,  at 
which  the  1993  crop  of  burley  tobacco 
was  supported,  plus  or  minus, 
respectively. 

(2)  An  adjustment  of  not  less  than  65 
percent  nor  more  than  100  percent  of 
the  total,  as  determined  by  the  Secretary 
after  taking  into  consideration  the 
supply  of  the  kind  of  tobacco  involved 
in  relation  to  demand,  of: 

(A)  66.7  percent  of  the  amount  by 
which: 

(!)  The  average  price  received  by 
producers  for  burley  tobacco  on  the 
United  States  auction  markets,  as 
determined  by  the  Secretary',  during  the 
5  marketing  years  immediately 
preceding  the  marketing  year  fur  which 
the  determination  is  being  made, 
excluding  the  year  in  which  the  average 
price  was  the  highest  and  the  year  in 
which  the  average  price  was  the  lowest 
in  such  period,  is  greater  or  less  than: 

(I!)  The  average  price  received  by 
producers  for  burley  tol)acco  on  the 
United  States  auction  markets,  as 
determined  by  the  Secretary,  during  the 
5  marketing  years  immediately 
preceding  the  marketing  year  prior  to 
the  marketing  year  for  which  the 
determination  is  being  made.  e.xcluding 
the  year  in  which  the  average  price  was 
the  highest  and  the  year  in  which  the 
average  price  was  the  lowest  in  such 
period;  and  . 

(B)  33  3  percent  of  the  change, 
expressed  as  a  cost  per  pound  of 
tobacco,  in  the  index  of  prices  paid  by 
the  tobacco  producers  from  Janu.iry  1  to 
December  31  of  the  calendar  year 
immediately  preceding  the  year  in 
which  the  determination  is  made. 

The  difference  between  the  two  5-year 
averages  (i.e.,  the  difference  between  (A) 
(I)  and  (11))  is  4.7  cents  per  pound.  The 
difference  in  the  cost  index  from 
January  1  to  Decemlier  31,  1993,  is  also 
4.7  cents  per  pound.  Applying  these 
components  to  the  price  support 
formula  (4.7  cents  per  pound,  two-thirds 
weight;  4.7  cents  per  pound,  one-third 
weight)  results  in  a  weighted  total  of  4.7 
cents  per  pound.  As  indicated,  seclion 
106  provides  that  the  Secretary  may.  on 
the  basis  of  supply  and  demand 
t;onditions.  hmit  the  change  in  the  price 
support  level  to  no  less  than  65  percent 
of  that  amount.  In  order  to  remain 
competitive  in  foreign  and  domestic; 
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markets,  the  Secretary  used  his 
discretion  to  Hmit  the  increase  to  65 
percent  of  the  maximum  allowable 
increase.  Accordingly,  the  1994  crop  of 
buriey  tobacco  will  be  supported  at 
171.4  cents  per  pound,  3.1  cents  higher 
th*n  in  1993. 

LiM  of  Subjects 

7  CFR  Part  723 

Acreage  allotments.  Marketing  quotas. 
Pehjttlties,  Reporting  and  recordkeeping 
requirements.  Tobacco. 

7  GfR  Fart  1464 

|t)an  programs — agnculture.  Price 
support  programs.  Reporting  and 
recordkeeping  requirements.  Tobacco. 
Warehouses. 

Accordingly,  7  CFR  parts  723  and 
1 464  are  amended  as  follows: 

Pfi^l  723— TOBACCO 

V  The  authority  citation  for  7  CFR 
part  723  continues  to  read  as  follows: 

Aatbority:  7  U.S  C  1301.  1311-1314, 
13lU-l.  1314c,  1314d.  1314f.  1314h,  1315. 
1316.  1363.  1372-75,  1377-1379.  1421. 
1445-1,  and  1445-2. 

2  Section  723.112  is  amended  by: 
A.  Redesignating  existing  text  as 
parjagraph  (a),  and 

^.  Adding  paragraph  (b)  to  read  as 
follows: 

§723.112    Burtey  (type  31)  tobacco. 

(b)  The  ig94-crop  national  marketing 
quota  is  542.7  million  pounds. 

PART  1464— TOBACCO 

3.  The  authority  citation  for  7  CFR 
part  1464  continues  to  read  as  follows: 

AJuJhority:  7  U.S.C  1421, 1423,  1441,  1445, 
1445^1  and  1445-2;  15  U.S.C.  714b  and  714c. 

4.  Section  1464.19  is  amended  by: 

A.  Redesignating  existing  text  as 
paragraph  (al,  and 

B,  Adding  paragraph  (b)  to  read  as 
follows: 

5 1464.19    Burley  (type  31)  tobacco. 

(b)  The  1994-crop  national  price 
support  level  is  171.4  cents  per  pound. 

Signed  at  Washington,  DC,  on  April  22. 
1994. 

Bruce  R.  Weber, 

Acting  Administrator.  Agricultural 
Stabilization  and  Conservation  Service  and 
Executive  Vice  President.  Commodity  Credit 
Corporation. 

IFR  Doc.  94-10482  Filed  5-2-94;  8:45  am) 

BILUNC  CODE  341(M>S-P 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

12  CFR  Parts  563b  and  575 

[f^O.  94-48] 
RIN  1550-AA73 

Conversions  From  Mutual  to  Stock 
Form 

agency:  Office  of  Thrift  Supervision. 
Treasury. 

ACTION:  Interim  final  rule  with  request 
for  comments. 


SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  is  amending  its 
regulations  governing  mutual-fo-stock 
conversions  of  insured  savings 
associations.  The  purpose  of  these 
Bn)endraents  is  to  revise,  clarify  and 
update  the  current  regulations  to 
strengthen  the  conversion  standards  and 
ensure  the  integrity  of  the  conversion 
process. 

The  amendments  revise  and  clarify 
the  appraisal  standards:  prohibit  the  use 
of  "nmning"  proxies  by  management  of 
converting  associations;  place  the 
current  tax-qualified  Employee  Stock 
Ownership  Flan  (ESOP)  stock  purchase 
priority  after  those  of  eligible 
depositors;  provide  stock  purchase 
priority  to  long-term  depositors:  require 
that  a  stock  jjurchase  preference  be 
given  to  ehgible  depositors  residing  in 
the  association's  local  community; 
prohibit  management  stock  benefit 
plans  in  a  conversion;  prohibit  merger 
conversions  except  in  supervisory 
situations;  lengthen  the  conversion 
public  comment  period;  require 
associations  to  submit  business  plans 
for  all  conversions;  prohibit  the 
repurchase  of  a  converted  association's 
stock  within  one  year  of  conversion;  and 
make  publicly  available  preliminary 
conversion  proxy  materials. 

Interested  parties  are  invited  to 
submit  written  comments  on  the 
conversion  regulations,  both  as  to  the 
amendments  adopted  here  and  the 
issues  on  which  comment  is  specifically 
solicited  and  as  to  any  other  current 
provisions  of  the  conversion  regulations 
as  they  relate  to  this  interim  rule. 
DATES:  The  interim  final  rule  is  effective 
May  3,  1994.  Written  comments  must  be 
received  on  or  before  June  17. 1994. 
These  amendments  will  apply  to  all 
conversion  applications  pending  or  filed 
on  or  after  May  3.  1994. 
ADDRESSES:  Comments  should  be 
directed  to  Director,  Information 
Services  Division,  Public  Affairs,  Office 
of  Thrift  Supervision.  1700  G  Street 
N\V.,  Washington,  DC  20552,  Attention: 


Docket  No.  94-48.  These  submissions 
may  be  hand  dehvered  to  1700  G  Street, 
NW.,  fi-ora  9  a.m.  to  5  p.m.  on  business 
days;  they  may  be  sent  by  facsimile 
transmission  to  FAX  number  (202)  906- 
7755.  Comments  will  be  available  for 
inspection  at  1700  G  Street  NW..  from 
1  p.m.  until  4  p.m.  on  business  days. 
Visitors  will  be  escorted  to  and  fi-om  the 
Public  Reference  Room  at  established 
inter\'als. 

FOR  FURTHER  INFORMATION  CONTACT:  Tori 
M.  Valfcchi,  Counsel  (Banking  and 
Finance)  (202/90&-7299).  James  H. 
Underwood,  Special  Counsel  (202/906- 
7354),  Leon  R.  Pleasants.  Chief 
Financial  Analyst  (202/906-6414).  J. 
Larr>-  Fleck,  Assistant  Chief  Counsel 
(202/906-6413),  V.  Gerard  Comizio, 
Deputy  Chief  Counsel  (202/906-6411)^ 
Corporate  and  Securities  Division.  Chief 
Counsel's  Office;  Scott  Qardi.  Financial 
/^alyst  (202/906-6960);  David  A. 
Sjogren.  Program  Manager  (202/906- 
6739).  Diana  L.  Garmus,  Deputy 
Assistant  Director  (202/906-5683). 
Corporate  Activities  Division.  Office  of 
Thrift  Supervision.  1700  G  Street  NW., 
Washington.  DC  20552. 

SUPPLEMENTARY  INFORMATION: 

1.  Introduction 

The  GTS  has  broad  authority  to 
authorize  and  regulate  mutual  to  stock 
conversions  of  savings  associations 
under  sections  5(i)  and  (p)  of  the  Home 
Owners'  Loan  Act,  as  amended  (HOLA), 
12  U.S.C.  1464(i)  and  (p).i  For  the  past 
20  years — since  the  OTS's  predecessor, 
the  Federal  Home  Loan  Bank  Board 
(FHLBB)  instituted  mutual  to  stock 
conversion  regulations  in  1974  z — 
mutual  to  stock  conversions  have  been 
a  successful  vehicle  for  bringing  new 
capital  into  the  thrift  industry.  Since 
1974,  over  1.000  mutual  savings 
associations  have  converted  to  the  stock 
form  of  ownership,  in  the  process 
raising  approximately  $16  billion  in 
new  capital. 

While  mutual  to  stock  conversions 
provide  an  opportunity  for  thrifts  to 
raise  capital,  they  may  also  provide  an 
opportunity  for  an  association's  insiders 
to  engage  in  transactions  that  transfer  to 
the  insiders  an  inappropriate  amount  of 
a  converting  association's  value.  Thus, 
the  OTS  mutual  to  stock  conversion 
regulations  reflect  standards  and 
safeguards  developed  over  the  years  to 
maintain  the  integrity  of  the  conversion 
process,  to  ensure  safety  and  soundness 
by  responding  to  the  potential  for 


•  The  OTS  also  has  broad  authority  to  approve 
and  regulate  mutual  savings  and  loan  holding 
companies  under  section  lOto)  of  HOL,\.  12  LI.S.C 
14e7a(o). 

1  39  Vn  9142  (March  7.  19741 
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abuses  in  thrifi  conversions  and  to  allow 
the  conversion  process  to  function 
effectively  as  a  capital  raising  tool. 

The  OTS  mutual  to  stock  conversion 
regulations  seek  to  balance  concerns 
such  as  a  fair  opportunity  for 
participation  by  account  holders  and  the 
desire  to  infuse  significant  amounts  of 
new  capital  into  converting  savings 
associations.  In  addition,  the  regulations 
are  structured  to  assure  that  a  savings 
association  receives  fair  value  for  its 
conversion  stock  and  to  prevent  insider 
abuse  by  governing  the  manner  and 
extent  to  which  a  savings  association's 
insiders  and  their  associates, 
individually  and  in  the  aggregate,  may 
acquire  stock  and  other  benefits  in  a 
conversion. 

In  recent  months,  mutual  to  stock 
conversions  have  become  the  subject  of 
controversy  and  negative  media 
attention.  La  particular,  there  has  been 
controversy  over  the  fact  that  some 
states  offer  insiders  of  state  savings 
banks  the  opportunity  to  gain 
potentially  greater  benefits  and  more 
generous  compensation  packages  than 
are  currently  permitted  under  OTS 
rules.  Congress  also  has  expressed 
serious  concerns  in  this  area.  Legislation 
has  been  introduced  in  both  the  House 
and  Senate  to  address  the  issue  of 
minimum  standards  for  conversions  by 
state  savings  banks  and  limitations  on 
management  benefits  in  conversions.  In 
addition,  both  the  Financial  Institutions 
Subcommittee  of  the  House  Banking 
Committee  and  the  Senate  Banking 
Committee  recently  have  held  hearings 
on  perceived  abuses  in  mutual  to  stock 
conversions. 

Although  the  OTS  believes  that  its 
current  regulations  have  generally 
provided  sound  safeguards  for  mutual  to 
stock  conversions,  the  OTS  and  tlie 
FHLBB,  in  administering  the  conversion 
program,  have  refined  the  conversion 
regulations  periodically  in  light  of 
experience  with  the  conversion  pro<:ess 
and  in  response  to  developments  in  the 
market  place.  As  a  result  of  the  recent 
events  concerning  mutual  to  stock 
conversions,  the  OTS  has  again 
reviewed  its  conversion  regulations  to 
assess  whether  additional  revisions  to 
its  rules  are  necessary. 

As  part  of  its  review,  the  OTS  has 
analyzed  the  changing  financial 
condition  of  converting  mutual 
associations.  During  the  1980s,  most 
mutual  savings  a.ssociations  were 
marginally  capitalized  and  many  were 
insolvent.  As  a  result,  the  FHLBB 
undertook  a  number  of  regulatory 
initiatives  designed  to  encourage 
associations  to  convert  to  stock  form. 
Many  associations  took  advantage  of 
these  changes  to  recapitalize.  Now, 


however,  most  mutual  institutions  in 
the  industry  are  healthy.  Generally, 
these  healthy  institutions  are  not 
converting  to  meet  regulatory  capital 
requirements.  Instead,  they  seek  to  raise 
capital  to  expand  their  current 
op)erations  through  branching  or 
acquiring  otlier  institutions,  to  engage  in 
new  activities,  through  both  the 
formation  of  a  holding  company  and 
establishment  or  acquisition  of 
operating  subsidiaries,  and  to  establish 
stock  benefit  plans  for  management  and 
employees.  This  change  in  the  reasons 
for  conversions  has  caused  the  OTS  to 
rethink  the  need  for  the  regulatory 
inducements  for  conversion  contained 
in  the  current  regulation-s. 

Based  upon  the  foregoing,  the  OTS 
has  identified  several  areas  of  the 
regulations,  discussed  below,  that  it  has 
determined  to  revise,  update  and  clarify 
to  further  strengthen  the  standards 
governing  the  conversion  process.  The 
OTS  has  consulted  with  the  Federal 
Deposit  Insurance  Corporation  ("FDIC") 
in  developing  these  changes  to  ensure' 
consistent  policy  in  this  area.  The  OTS 
also  has  determined  to  adopt  the 
amendments  immediately  as  an  interim 
final  rule  to  protect  the  integrity  of  the 
conversion  process.  As  such,  the  final 
rule  is  designed  to  assure  the  public  that 
the  conversion  program  will  continue  to 
be  fair  and  equitable.  Also,  Congress  has 
made  it  clear  that  it  expects  both  the 
OTS  and  the  FDIC  to  act  promptly  to 
assure  that  any  abuses  or  potential 
abuses  in  the  mutual  to  stock 
conversion  area  are  addressed. 

II.  Description  of  Revisions  to 
Conversion  Regulations 

A.  Revision  to  the  Appraisal  Standards 

Pursuant  to  12  CFR  563b.3(c)(l).  a 
converting  savings  association  is 
required  to  sell  its  capital  stock  at  a  total 
price  equal  to  its  estimated  pro  forma 
market  value,  based  on  an  independent 
valuation.  When  the  FHLBB  adopted  the 
initial  conversion  regulations,  it  found 
that  underpricing  conversion  stock 
would  result  in  "windfall"  distributions 
of  the  value  of  a  converting  association 
and  that  no  method  of  conversion  could 
be  considered  equitable  unless  the 
conversion  stock  was  accurately 
appraised  and  sold  at  its  pro  forma 
market  value.  This  was  necessary  to 
assure  that  the  association  received  hill 
value  for  the  conversion  stock  it 
distributed. 

The  current  regulations  contain 
safeguards  designed  to  enhance  the 
accuracy  of  cxinversion  appraisals. 
Under  12  CFR  563b.7(f},  the  OTS 
requires  that  the  appraisal  be  prepared 
by  an  appraiser  who  is  independent  of 


the  converting  association  and  who  has 
expertise  in  the  area  of  corporate 
appraisals.  Although  the  conversion 
regulations  have  been  amended 
numerous  times  since  1974,  the 
requirement  that  the  conversion  stock 
be  sold  at  its  pro  forma  market  value  has 
remained  constant. 

The  integrity  of  the  conversion 
process  rests,  in  large  part,  on  the 
accuracy  of  the  appraised  value  of  the 
converting  association.  It  is  for  this 
reason  that  the  OTS  is  concerned  about 
recent  conversions  that  have  exhibited 
significant  increases  in  the  immediate 
post-con  version  trading  market  for  the 
stock.  Although  some  of  these  increases 
ran  be  explained  by  the  high  levels  of 
speculation  that  have  existed  generally 
in  the  market  for  finanriiil  institution 
stocks,  the  OTS  is  concerned  that  many 
of  these  appraisal  reports  may  have  set 
pro  forma  market  values  that  were 
significantly  below  the  tnie  value  of  the 
converting  associations.  In  sur.h  cases, 
the  converting  association  is  harmed 
because  the  net  proceeds  from  the 
conversion,  and  the  a.ssociation's  r:apital 
levels,  are  lowitr  as  a  result  of  its  stock 
being  undervalued  upon  i.ssuance. 
Conversely,  insiders  and  other 
.sophi.stirated  investors  are  able  to 
accrue  undeserved  financial  bt-nefits. 
When  this  occurs,  the  independence 
and  ct.-mpetence  of  the  appraiser  are 
called  into  question. 

The  OTS  relies  on  the  independent 
appraiser  to  submit  an  appraisal  report 
that  is  impartial,  objective  and  arrived  at 
independently,  without  undue 
influenc-e  from  the  converting 
association  or  any  of  its  other  agents, 
including  its  attorneys,  accountants, 
underwriters  or  .selling  agents.  The  OTS 
is  taking  this  opportunity  to  remind 
those  persons  serving  as  conversion 
appraisers  that  the  current  rtigulations 
require  that  the  conversion  appii<;ant 
submit  infonnation  demonstrating,  to 
the  satisfaction  of  the  OTS.  the 
independence  and  expertise  of  the 
appraiser.'  In  ^lose  ca.ses  where  there 
appears  to  be  a  consistent  pattern  of 
undervaluation  on  the  part  of  an 
appraiser,  it  may  be  difJRcult  for  the 
applicant  or  the  appraiser  to  e.stnblish 
that  the  appraiser  has  aded 
independently  and  in  a  competent 
manner.  In  more  egregious  cases,  the 
OTS  also  may  determine  to  censure, 
suspend  or  bar  an  appraiser  from 
practicing  before  the  OTS  under  tlie 
OTS  rules  of  practice,  12  CFR  part  513. 

Under  the  current  rules, 
§  563b.7(0(l)(ii)  permits  the  appraisal 
report  to  contain  a  "brief  summary"  of 
data  that  is  sufficient  to  support  the 
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appraiser's  conclusions  as  to  the  pro 
forma  market  value  of  the  converting 
association.  Section  563b.7(f)(3). 
however,  permits  the  OTS  to  request 
additional  information  with  respect  to 
the  pricing  of  the  converting 
assodation's  capital  stock.  In  practice, 
the  OTS,  relying  on  §  563b.7{f)(3).  has 
required  that  a  full  appraisal  report  be 
submitted  as  part  of  the  conversion 
appbcation.  In  that  regard,  the  OTS  and 
its  predecessor,  the  FHLBB,  have 
provided  detailed  policy  guidance  to  the 
industry  regarding  appropriate  appraisal 
standards  to  be  used  in  valuing 
conversion  stock.* 

In  order  to  eliminate  any  potential 
confusion  in  this  area,  the  OTS  is 
amending  §563b.7(f)(l)(ii)  by  deleting 
suggestions  that  the  appraisal  report 
need  only  be  a  "brief  summary"  and 
specifying  that  a  full  appraisal  report  is 
required.  The  revised  language  codiHes 
the  current  practice  of  OTS  staff 
requiring  a  more  complete  and  detailed 
description  of  the  elements  that  make 
up  ar  appraisal  report  and  justification 
for  the  methodology  employed.  Because 
a  full  appraisal  will  now  be  required 
under  paragraph  (f)(l)(ii).  the  reference 
to  "full  appraisal"  in  §  563b.7(f)(3)  is 
unnecessary  and  is  deleted.  The  OTS 
expects  that  appraisals  will  continue  to 
contain  sufficient  detail  to  support  the 
conclusions  contained  therein  and  that 
appraisers  will  deliberate  carefully  In 
the  formation  of  an  opinion  to  arrive  at 
a  pro  forma  market  value  tliat  is 
consistent  with  post -conversion  market 
values. 

Section  563.7(0  also  has  been  rexised 
to  provide  that  in  those  instances  where 
the  initial  appraisal  report  is  deemed  to 
be  materially  deficient  and/or 
substantially  incomplete,  the  OTS  may 
deeo)  the  entire  conversion  application 
materially  deficient  and/or  substantially 
incomplete,  and  in  accordance  with  the 
OTS  applications  processing  rules,  12 
CFR  part  516,  decline  to  further  process 
the  aj>plication.  In  such  cases,  the 
applicant  will  be  required  to  refile  the 
conversion  application,  including  a 
revised  appraisal,  as  a  new  application 
and  pay  any  applicable  filing  fees. 

Under  current  §  563b.7(fl(2),  the  fact 
that  a  person  is  participating  in  effecting 
a  sale  of  the  conversion  stock,  either  as 
an  underwriter  or  as  a  selling  agent, 
does  not  preclude  such  person  or  an 
affiliate  of  such  person  from  being 
considered  independent  for  purposes  of 
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preparing  the  appraisal  for  the 
conversion.  Although  the  staff  has  not 
experienced  any  problems  to  date  where 
a  conversion  appraisal  firm  or  its 
affiliate  have  participated  in  effecting 
the  sale  of  the  conversion  stock,  the 
OTS  believes  that  it  is  essential  that 
conversion  appraisals  not  be  tainted  in 
any  manner  by  a  real  or  potential 
conflict  in  such  an  affiliate  relationship 
that  would  cause  the  appraiser  to  not  be 
independent  in  his  or  her  judgments. 
Thus,  while  no  changes  are  being 
adopted  at  this  time,  the  OTS  is 
requesting  public  comment  as  to 
whether  it  should  amend  §  563b.7(n(2) 
to  prohibit  an  appraiser  or  its  affiUates 
from  also  serving  as  an  underwriter  or 
selling  agent. 

Finally,  in  order  to  further  enhance 
regulatory  oversight  in  this  area,  the 
OTS  intends  to  issue  updated  guidance 
for  conversion  appraisers  that  will 
provide  specific  details  on  appraisal 
methodology  and  report  content. 

B.  Prohibition  on  Use  of  "Running" 
Proxies 

Section  563b.5(d)(4).  adopted  in  1985. 
provides  for  management  of  a 
converting  association  to  use  previously 
obtained  proxies,  i.e..  "running" 
proxies,  from  a  voting  member. 
Previously,  the  conversion  rules 
prohibited  the  use  of  "running"  proxies. 
The  requirement  was  changed  in  1985 
to  reduce  conversion  costs  for 
marginally  capitalized  savings 
associations.* 

Section  563b.5(d)(4).  however, 
requires  that  each  voting  member  be 
furnished  a  proxy  statement  on  the 
special  plan  of  conversion  meeting,  and 
only  allows  for  use  of  the  "running" 
proxy  in  the  event  the  voting  member 
does  not  grant  a  later-dated  proxy  to 
vote  at  the  meeting  called  to  consider 
the  plan  of  conversion  or  attend  such 
meeting  and  vote  in  person. 

Currently,  as  discussed  in  section  I. 
above,  most  mutual  associations  in  the 
thrift  industry  seeking  to  convert  are 
well-capitalized.  Thus,  the  regulatory 
rationale  for  truncating  the  proxy 
solicitation  and  voting  requirements 
generally  no  longer  exists.  In  addition, 
depositors  in  greater  numbers  recently 
have  e.xpressed  increased  interest  in  the 
conversion  plans  of  their  associations. 
The  OTS  believes,  based  on  its 
experiences  in  this  area,  that  the  current 
ability  to  use  "running"  proxies  has 
lessened  the  Incentive  of  converting 
associations  to  actively  soUcit 
depositors  to  consider  and  vote  on 
conversions. 


Thus,  the  OTS  has  decided  to  revise 
§  563b.5{d)(4)  to  prohibit  the  use  of 
"running"  proxies.  The  OTS  believes 
the  prohibition  is  the  most  effective 
manner  In  which  to  assure  full 
participation  of  the  association's 
membership  in  the  conversion  process. 
The  requirement  to  use  a  proxy 
specifically  designed  for  the  conversion 
will  require  thrift  management  to  more 
actively  solicit  its  depositors  to  obtain 
their  votes  for  conversion. 

In  addition,  the  last  two  paragraphs  of 
Item  1  and  Item  4(d)  of  the  Form  PS 
have  been  revised  to  conform  with  the 
revisions  discussed  above.  Finally,  a 
sentence  has  been  added  to 
§  575.13(a)(4)  of  the  mutual  holding 
company  regulations  to  conform  with 
this  revision. 

C.  Re-Prioritize  Stock  Purchase  by  Tax- 
Qualified  Employee  Stock  Ownership 
Plans.  ^ 

Under  OTS  rules,  a  conversion 
offering  may  involve  as  many  as  three 
phases:  A  subscription  offering,  a  direct 
community  offering  and  an 
underwritten  public  offering.  Only  the 
subscription  offering  phase,  which 
affords  account  holders  the  opportunity 
to  subscribe  for  stock  on  a  priority  baisis. 
is  required;  if  all  of  the  stock  is 
purchased  in  the  subscription  phase, 
any  other  offering  is  unnecessary. 

The  conversion  regulations  protect 
the  status  of  mutual  account  holders  by 
establishing  a  detailed  series  of 
subscription  priorities  for  purchases  of 
conversion  stock.  Currently, 
§5fi3b.3(c){2)  requires  that  first  priority 
to  purchase  the  stock  i.ssued  in  the 
conversion,  after  certain  tax-qualified 
ESOP  purchases,  discussed  below, 
belongs  to  eligible  account  holders.  »•<?., 
depositors  holding  qualifying  deposits 
at  the  savings  association  as  of  a  date 
(eligibility  record  date)  at  least  ninety 
days  prior  to  the  date  of  adoption  of  the 
plan  of  conversion  by  the  association's 
board  of  directors.**  The  regulations  also 
provide  that  each  eligible  account 
holder  must  receive,  without  payment, 
nontransferable  subscription  rights  in  an 
amount  equal  to  the  greater  of  the 
maximum  purchase  limitation 
established  under  the  converting 
association's  plan  of  conversion,  or 
certain  formulas  prescribed  under  the 
regulations.'' 

In  1986,  amendments  to  the 
conversion  regulations  were  adopted  to 
eliminate  uncertainty  on  a  variety  of 
issues  presented  by  employee  stock     > 
benefit  plans  and  to  enhance  the  ability 
of  officers,  directors  and  employees  of  a 


'  50  FR  20555  (May  1 7.  1985) 
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savings  association  to  acquire  stock 
when  the  association  converted,  through 
various  types  of  employee  stock  benefit 
vehicles."  Prior  to  the  1986 
amendments,  the  first  priority  to 
purchase  conversion  stock  had  always 
been  with  eligible  account  holders.  The 
1986  amendments,  which  granted  a  first 
priority  purchase  right  to  tax-qualified 
employee  benefit  plans,  were  based  on 
the  FHLBB's  belief  that  acquisition  of  an 
association's  stock  by  such  plans 
provided  a  means  for  officers  and 
employees  of  converting  associations  to 
acquire  larger  ownership  stakes  in  their 
associations  upon  conversion  without 
undermining  the  basic  equities  of  the 
conversion  process.'  In  addition,  and 
perhaps  more  significantly,  the  FHLBB 
sought  to  afford  undercapitalized 
mutual  savi.ngs  associations,  that  feared 
hostile  takeovers  as  a  public  company, 
a  measure  of  anti-takeover  protection 
through  the  opportunity  to  plat:e  a 
significant  block  of  conversion  stock  in 
friendly  hands,  and  thus,  encourage 
capita!  raising  through  conversion. 

Section  563b.3(c)(23)  currently 
provides  an  explicit  top  priority  for  tax- 
qualified  employee  stock  benefit  plans 
that  permits  plans  to  purchase  up  to 
10%  of  the  total  conversion  stock 
offering  ahead  of  eligible  depositors. 
This  priority  also  is  on  a  preferred  basis; 
thus,  m  the  event  en  offering  is  over- 
subscribed, the  plans'  stock  purchases 
will  not  be  affected. 

Although  the  OTS  believes  that  it  is 
still  appropriate  to  provide  management 
incentives  and  to  encourage  employee 
stock  ownership  in  the  converted 
association,  these  interests  have  been 
overshadowed  by  other  factors.  Because 
most  mutual  assof,iations  are  now 
healthy,  there  is  a  need  to  balance  the 
interests  of  management  and  employees 
against  ihcse  of  account  holders  by 
providing  long-term  depositors  at 
mutual  savings  associations  the  first 
opportunity  to  buy  conversion  stock. 
The  OTS  is  therefore  amending 
§  563b.3(c)(23)  to  revise  the  stock 
purchase  priorities  so  as  to  place 
eligible  account  holders  before  the  tax- 
qualified  employee  stock  benefit  plans 
and  to  place  tax-qualified  employee 
stock  benefit  plans  before  supplemental 
eligible  account  holders  '"  and  all  other 
voting  members  who  have  subscription 
rights.  Finally,  the  OTS  is  amending 


•51  FR  40127  (Novenber  5,  1986). 

"Id. 

"•The  term  "supplemental  eligible  account 
holder"  means  any  person  holding  a  quatif\'ing 
deposit,  except  officers,  directors  and  their 
associates,  as  of  the  last  day  of  the  calendar  quarter 
preceding  the  OTS's  approval  of  the  application  for 
conversion  See  current  12  CFR  S63b.2  (&)(37)  and 
(a)(38). 


§  563b.3  (c)(6)(i),  (c)(7),  and  (d)(4)  to 
conform  to  these  changes. 

D.  Revision  to  Eligibility  Record  Date 

As  discussed  above,  the  intent  of  the 
eligibility  record  date  is  to  give  long- 
term  depositors  a  priority  in  purchasing 
stock.  It  has  been  the  OTS's  experience, 
however,  that  converting  associations 
have  opted  for  the  minimum  90-day 
period  for  determining  who  is  a  long- 
term  depositor.  Upon  review  of  this 
area,  the  OTS  does  not  believe  that  use 
of  the  minimum  9C-day  period  is  a 
meaningful  indicator  ot  long  term 
depositor  status  and  should  be 
substantially  lengthened.  Thus,  the  OTS 
is  amending  the  existing  rule  to  require 
that  the  eligibility  record  date  he  set  at 
a  date  no  less  tl.an  a  year  prior  to  board 
of  director  approval  of  the  plan  of 
conversion.  In  so  doing,  the  OTS 
stresses  that  the  one  year  period  is  a 
minimum  time  period;  converting 
essotiations  are  encouraged  to  establish 
longer  time  periods  to  maximize  the 
stock  purchase  priority  for  lone-term 
depositors.  The  OTS  also  is  requesting 
public  comment  as  to  whether  a  longer 
minimum  time  period  would  be 
appropriate. 

E.  Priority  to  Account  Holders  and 
Voting  Members  Residing  in  the 
Association's  Local  Community 

The  current  conversion  regulations 
require  that,  following  the  subscription 
offering  of  conversion  stock  to  account 
holders,  all  nonsubscribed  shares  be 
sold  either  in  a  public  offering  or  a 
direct  community  offering  giving  "a 
preference  to  natural  persons  residing  in 
the  counties  in  which  the  association 
has  an  office."  "'  Thus,  the  regulations 
currently  permit  a  converting 
association  to  conduct  a  community 
offering  of  conversion  stock  in  the  local 
community,  prior  to  a  general  public 
offering.  The  current  regulations, 
however,  do  not  permit  converting 
associations  to  give  account  holders  and 
voting  members  in  those  local 
communities  a  priority  to  purchase 
stock  in  the  initial  subscription  offering. 
The  OTS,  has,  however,  on  a  case  by 
case  basis,  recently  permitted  thrift 
subsidiaries  of  mutual  holding 
companies  to  prioritize  stock  purchases 
in  this  manner. 

Upon  consideration  of  its  favorable 
experiences  with  local  community  stock 
priorities  in  stock  offerings  of  thrift 
subsidiaries  of  mutual  holding 
companies,  the  OTS  now  believes  it  is 
appropriate  to  require  converting 
associations  to  give  the  local  community 
a  more  meaningful  opportunity  to 


"  12  cm  563b.3(c)(6). 


participate  in  all  conversions  on  a 
priority  basis  at  the  subscription 
offering  stage.  Accordingly,  new 
§563b.3  (c)(2)(i),  (4)(i),  and  (5)(i)  have 
been  added  to  extend  this  preference  td 
the  eligible  account  holder, 
supplemental  eligible  account  bolder 
and  other  voting  member  priorities  in 
the  subscription  stock  offering.  The 
preference  in  each  priority  group  will  be 
to  those  persons  who  reside  in  the 
association's  "local  community"  or 
within  100  miles  of  a  home  or  branch 
office  of  the  converting  association.  The 
term  "local  community  '  is  defined  in 
new  §  5f>3b.2(a)(19)  to  include  all 
counties  in  which  the  converting 
association  has  a  home  or  branch  office, 
each  county's  standard  metropolitan 
statistical  area  or  the  general 
metropolitan  area  of  each  of  these 
cr-unties  and  such  other  similar  local 
area(s)  as  provided  for  in  the  converting 
association's  plan  of  conversion,  as 
approved  by  the  OTS.  Current 
§  563b,3(c)(2)(i)-{ii),  4(i)-(iv)  and  (5)(i)-. 
(ii)  will  be  redesignated  as 
§563b.3(c)(2)(ii)-(iii),  (4)(ii)-(v)  and 
(5)(ii)-(iii).  For  purposes  of  consistency, 
section  563b.3(c)(6)(iv)  is  revised  to 
conform  with  new  section 
563b.3{c)(2)(i). 

Additionally,  12  U.S.C.  1464(b)  and 
12  CFR  545.11(b)  establish  that  a 
federally  chartered  savings  association 
may  accept  and  maintain  deposit 
accounts  within  its  discretion  and 
subject  to  criteria  established  by  the 
association.  The  OTS  solicits  public 
comment  on  whether  a  converting 
association  should  have  the  abilit>  to 
prevent  depositors  who  do  not  reside  in 
the  local  community  from  participating 
in  a  conversion.  In  addition,  the  OTS 
specifically  solicits  comments  as  to 
whether  an  association,  in  anticipation 
of  conversion,  should  be  permitted  to: 
(1)  refuse  to  open  accounts  for  potential 
depositors  residing  outside  the  local 
community,  and  (2)  close  accounts  of 
depositors  residing  outside  the  local 
community. 

F.  Revision  of  Policy  Regarding 
Management  Stock  Benefit  Plans 

Under  §  563b.3(c)(8).  the  amount  of 
stock  that  officers,  directors  and  their 
associates  can  purchase,  in  the 
aggregate,  is  limited  to  between  25%  to 
35%  of  the  conversion  stock,  based 
upon  the  total  asset  size  of  the 
converting  association.  In  addition, 
existing  §  563b.3(c)(6)(i)  allows  any  one 
or  more  tax-qualified  employee  stock 
benefit  plans  to  purchase  in  the 
aggregate  not  more  than  10%  of  the  total 
offering  of  shares  and  allows  such 
purchase  regardless  of  the  number  of 
shares  to  be  purchased  by  other  parties. 
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Cjurrent  OTS  policy  also  permits 
maJiBgement  stock  benefit  and 
recognition  plans  (collectively  "MRPs") 
to  purchase  up  to  3%  or  4%  of  the 
conversion  stock,  depending  upon  the 
association's  capital  position. '^  Current 
OTS  policy  limits  the  combined  ESOP 
and  MRP  purchases  to  10%  to  12%  of 
the  conversion  stock,  depending  upon 
the  association's  capital  position.  OTS 
policy  also  permits  management  to  be 
granted  stock  options  in  an  amount  up 
to  10%  of  the  shares  issued  in  the 
con^rsion.'3  Finally,  the  OTS  recently, 
on  a  case  by  case  basis,  has  imposed 
specific  percentage  limitations  on  the 
amount  of  stock  that  may  vest  kvith 
individual  officers  and  directors. 

Given  that  mutual  savings 
assdciatioi's  currently  seeking  to  convert 
generally  are  well-capitalizeci.  the  OTS 
has  become  increasingly  concerned  that 
the  association's  management  may  be 
undbrtaking  conversions  for  reasons 
other  than  the  need  for  capital.  Some 
thrift  insiders  may  be  sacrificing  the 
interests  of  their  associations  and 
mutual  account  holders  to  acquire 
significant  amounts  of  conversion  stock 
and  other  benefits  as  cheaply  as  possible 
in  the  conversion  process.  In  add:tion. 
in  some  cases  the  issuance  of 
conversion  stock  to  a  MRP  lessens  the 
opportunity  for  depositors  to  obtain 
conversion  stock.  Finally,  the  issuance 
of  stock  options  at  the  conversion  price, 
rather  than  at  aftermarket  trading  prices, 
which  in  recent  years  has  been 
substantially  higher  than  the  conversion 
price,  creates  the  Impression  that 
management  is  structuring  an  excessive 
compensation  package.  While  the  OTS 
believes  there  are  valid  business  reasons 
for  thrifts  to  adopt  MRPs  and  stock 
option  plans  in  order  to  attract  and 
retain  qualified  manag«?ment.  these 
plans  are  now  more  appropriately 
implemented  subsequent  to  the 
conversion  and  with  shareholder 
approval. 

The  OTS  is  therefore  substantially 
revising  and  codifying  its  policies 
regarding  the  establishment  of  MRPs 
and  stock  option  plans  during  the 
conversion  process  in  new 
§  563b.3(g){4).  The  new  provisions 
require  that  any  decision  to  implement 
MRPs  or  stock  option  plans  after 
conversion  be  voted  on  and  approved  by 
a  majority  of  the  shareholders  no  earlier 
than  the  first  annual  meeting  following 
the  conversion.  The  rule  further  requires 
that  thrift  subsidiaries  of  mutual 


'2S«e  FHLBB  Office  of  Oneral  Counsel 
Questions  and  Answers  on  Part  563b:  Conversion 
and  Employee  Stock  BeneHlt  Plans  at  4.  6  (May 
1987). 

"Id 


holding  companies  obtain  a  vote  of  a 
majority  of  stockholders,  other  than  the 
parent  mutual  holding  company,  to 
approve  such  plajis.'*  The  provisions 
also  prohibit  the  use  of  conversion  stock 
to  fond  MRPs.  require  that  MRPs  be 
awarded  and  stock  options  be  granted 
only  after  shareholder  approval  is 
received  and  require  that  stock  options 
be  granted  at  the  market  price  at  which 
the  stock  is  trading  at  the  time  of  grant. 
In  addition,  any  intention  by 
management  to  implement  MRPs  or 
stock  option  plans  within  one  year  of 
conversion  would  be  (1)  required  to  be 
fully  disclosed  in  the  proxy  soliciting 
and  conversion  stock  offering  materials, 
and  (2)  subject  to  the  prior  approval  of 
the  appropriate  Ol  S  Regional  Director 
Finally,  the  regulation  codifies  the 
OTS's  ciurent  policies  regarding 
pei-missible  amounts  that  may  he 
included  in  stock  option  and  MRP  plans 
formed  within  one  year  of  conversion. 
Codification  of  these  policies  is 
designed  to  provide  clear  guidance  in 
this  area. 

G.  ProhibiUon  on  Merger  Conversions 

Under  §  563b. 10.  a  mutual  savings 
association  may  convert  to  stock  form 
by  merging  with  an  existing  stcx:k 
association  or  by  becoming  a  subsidiar>' 
of  an  existing  holding  company.  In  this 
t>-pe  of  conversion,  the  account  holders 
of  the  mutual  savings  association, 
instead  of  being  offered  the  opportunity 
to  purchase  stock  of  the  converting 
mutual  association,  are  instead  offered 
the  opportunity  to  purchase  shares  of 
the  acquiring  stock  association  or 
holding  company.  The  structure  of  these 
transactions  raises  unique  issues  not 
involved  in  other  types  of  conversions. 
These  include  the  adequacy  of  the 
consideration  paid  by  an  acquiror, 
whether  a  "control  premium"  should  or 
can  be  Incorporated  into  the  valuation 
of  the  mutual  savings  association:  the 
treatment  of  the  mutual  account  holders 
in  connection  with  the  distribution  of 
the  acquiror's  stock;  whether  mutual 
account  holders  should  be  able  to 
purchase  the  acquiror's  stock  at  a 
discount  and  the  amount  of  such 
discount;  and  the  appropriatene^ss  of 
management  compensation  and  stock 
incentive  packages  offered  by  an 
acquiror  to  coax  the  mutual 
association's  management  into  the 
merger  conversion. 


'••In  this  regard.  §  10(o)((j)(B)  cf  the  HOLA 
requires  that  a  mutual  holding  company,  which  is 
generally  controlled  by  the  management  of  its  thrift 
subsidiary,  must  own  more  than  50%  of  its  thrift 
subsidiary.  Thus,  absent  a  disinterested  stnckhnldxr 
vote  requirement,  management  will  be  able  to 
e.nsure  approval  of  its  compensation  plan.s 


When  merger  conversions  were  first 
allowed  by  the  FHLBB  in  the  1980s, 
they  were  perceived  to  be  a  useful 
supervisory  tool  by  which  significantly 
undercapitalized  or  marginally 
capitalized  savings  associations  could 
improve  their  capital  positions.  In 
recent  years,  however,  the  OTS  began  to 
have  increasing  concern  about  merger 
conversions  involving  healthy 
associations.  In  Thrift  Bulletin  58  (April 
19.  1993),  the  OTS  established  increased 
disclosure  requirements  for  merger 
conversion  proxy  statements  to  ensure 
that  account  holders  received  adequate 
and  accurate  disclosure  about  proposed 
merger  conversion  transactions.  In  so 
doing,  the  OTS  asserted  its  view  that 
merger  conversions  provide  more 
opportunity  than  standard  conversions 
for  insider  abuse.''  In  addition,  the  OTS 
voiced  concerns  that  Institutions 
participating  in  merger  conversions 
were  not  providing  sufficient  disclosure 
to  account  holders  regarding  this  more 
complex  form  of  conversion 
transaction.'* 

In  addition,  there  have  been 
numerous  complaints  recently  by 
account  holders  and  others  that 
permitting  healthy  mutual  savings 
associations  to  be  acquired  by  means  of 
a  merger  conversion  has  resulted  in 
some  thrift  insiders  putting  their  self 
interest  ahead  of  the  interests  of  the 
converting  association  and  its  account 
holders. 

As  a  result  of  these  concerns,  the  OTS 
recently  imposed  a  moratorium  on 
healthy  savings  associations  entering 
into  these  transactions.  In  its 
announcement,  the  OTS  stated  that  the 
moratorium  would  not  prohibit  the 
acquisition  of  an  undercapitalized  thrift 
by  a  healthy  acquiror. 

In  undertaking  the  moratorium,  the 
OTS  noted  that  in  m.any  cases, 
management  of  the  converting  mutual 
savings  associations  engaging  in  merger 
conversions  were  receiving  extremely 
generous  compensation  and  benefit 
packages.  While  OTS  rules  limit  many 
forms  of  excessive  compensation  in 
merger  conversions,"  there  is  still  an 


"OTS Thrift  Bulletin  58. as  1  (.\pnl  19.  1993). 

"■Id. 

■'For  example,  the  OTS  policy  'tatemf  nl  on 
mergers.  12  CFR  571.5.  in  pertinent  part. 
speciRcally  provides  that  compen.<^tion.  including 
deferred  compensation  to  officers,  directors  and 
controUi.ig  persons  of  ■  merging  association  may 
not  be  in  excess  of  that  which  is  reasondl^le  end 
commensurate  with  their  duties  and 
responsibilities.  The  rule  provides  that  inergtrs  will 
be  panicularly  scrutinized  where  any  such  persons 
will  receive  a  material  increase  in  compensation 
above  that  paid  by  the  merging  association  prior  to 
the  commencement  of  merger  negoiiatifms.  In  this 
regard,  an  increase  in  compensation  in  excess  of  the 
greater  of  15%  or  $10,000  gives  rise  to 

Cfxilinued 
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is.sue  OS  to  whether  management  is 
opting  for  a  merger  conversion  instead 
of  a  standard  conversion  based  on  the 
best  interests  of  the  association  and  its 
depositors  or  in  response  to  the  level  of 
benefits  offered  to  management  by  the 
acquiring  entity. 

In  addition,  merger  conversions  are 
perceived  as  being  overly  generous  to 
the  acquiring  entities  since  they  are 
es.sentially  able  to  acquire  the  mutual 
association  at  no  cost.  Unlike  other 
corporate  acquisitions,  the  acquiror  pays 
nothing  for  the  converting  associations 
stock.  Rather,  simultaneous  with  the 
acquisition,  the  acquiror's  primary 
obligation  is  to  make  an  equity  offering 
of  its  own  stock  to  depositors  of  the 
converting  associatiLjn.  retaining  all 
proceeds  of  the  offering. 

The  OTS  conversion  regulations  are 
based  upon  the  principle  that  a 
conversion  cannot  be  equitable  unless 
the  potential  for  "windfall"  gains  is 
virtually  eliminated.  In  a  standard 
conversion,  the  pro  forma  market  value 
of  the  converting  savings  association  is 
an  appropriate  means  for  determining 
the  price  of  the  stock  to  be  sold.  In  a 
merger  conversion,  however,  tlie 
acquiring  entity  is  obtaining  control  and 
should  pay  a  premium  for  the  pro  forma 
value  of  the  stock.  In  essence,  the 
acquiring  entity  is  obtaining  control  and 
receiving  a  "windfall"  gain.  As  a  result, 
there  is  tremendous  incentive  for  an 
acquirer  to  offer  excessive  benefits  to 
the  management  of  a  mutual  savings 
association  to  participate  in  a  merger 
conversion.  Upon  further  review  of  this 
issue,  the  OTS  has  been  unable  to 
resolve  the  valuation  and  "windfall" 
gains  problem  that  the  OTS  currently 
believes  is  inherent  in  merger 
conversion  transactions. 

The  OTS  therefore  has  concluded  that 
in  non supervisory  cases,  there  should 
be  a  two  step  process.  The  account 
holders  at  the  mutual  association  should 
be  given  the  opportunity  to  purchase 
stock  in  a  mutual  to  stock  conversion. 
This  assures  the  account  holders  that 
they  will  have  the  opportunity  to  more 
directly  participate  in  any  appreciation 
of  the  converting  association's  stock 
price  following  the  conversion.  After  the 
conversion  to  stock  fonn,' stockholders 
can  vote  on  whether  tc  merge  with 
another  institution,  subject  to  the  rules 
governing  post-conversion  transactions. 

Based  on  the  reasons  described  above, 
the  OTS  has  determined  to  amend  its 
conversion  regulations  to  limit  merger 
conversions  to  supervisory  cases.  As 
noted  earlier,  merger  conversions  mav 
serve  a  useful  purpose  in  those  cases 


where  a  savings  association  is  unable  to 
convert  on  a  stand  alone  basis  because 
of  its  weak  financial  condition. 

While  eliminating  the  authority  for 
nonsupervisory  merger  conversions  in 
the  interim  final  rule,  the  OTS  is 
soliciting  comment  as  to  whether 
merger  conversions  involving  healthy 
savings  associations  should  be 
permitted  in  the  future,  and  if  so,  under 
what  circumstances.  In  particular,  the 
OTS  is  interested  in  receiving  comments 
on  how  merger  conversions  could  be 
structured  to  avoid  the  problems 
discussed  above,  including  the 
problems  associated  with  valuation 
issues. 

H.  Extension  of  the  Convemion  Public 
Comment  Period 

Section  563b.4(b)(l)  requires  a 
conversion  applicant  to  publish,  in 
writing,  a  notice  of  the  filing  of  an 
application.  Pursuant  to  the  rule, 
written  comments,  including  objections 
to  the  plan  of  conversion  and  materials 
supporting  the  objections,  from  any 
member  of  the  applicant  or  aggrieved 
person  will  be  considered  by  the  OTS  if 
filed  within  ten  business  days  after  the 
date  of  this  notice.  Failure  to  provide 
the  written  comments  within  the  ten 
day  period  may  preclude  the  pursuit  of 
any  administrative  or  judicial  remedies. 

Depositors  of  converting  associations 
and  community  groups  have  become 
increasingly  interested  in  expressing 
their  views  on  proposed  conversions, 
usually  through  the  public  comment 
process.  In  this  regard,  the  current  ten 
day  comment  period  may  not  be 
sufficient  time  for  interested  parties  to 
review  and  comment  on  a  detailed 
conversion  application.  Thus,  the  OTS 
s  revising  §  563b.4(b)(l)  to  conform  the 
public  comment  period  in  the 
conversion  regulations  with  the  longer 
twenty  calendar  day  public  comment 
period  provided  under  the  acquisition 
of  control  regulations.'"  The  revision 
also  would  permit  the  OTS,  in  its 
discretion  and  upon  written  request,  to 
extend  the  twenty  day  comment  period 
for  an  additional  twenty  days.  The  OTS 
believes  that  this  revision  will  give 
interested  parties  a  more  meaningful,-* 
opportunity  to  express  their  views  on  a 
proposed  conversion  transaction.  In  so 
doing,  the  OTS  does  not  believe  this 
requirement  will  impose  an  undue 
burden,  since  most  converting 
associations  undertake  holding 
company  conversions,  i.e..  where  a 
holding  company  is  being  formed  in  the 
transaction,  and  are  subject  to  the  time 


periods  under  the  acquisition  of  control 
regulations. 

/.  Submission  of  Business  Plans  for  All 
Conversion  Transactions 

The  OTS  conversion  regulations  do 
not  require  business  plans  in  standard 
mutual  to  stock  conversion  transactions. 
The  OTS  acquisition  of  control 
regulations,  however,  do  require  a 
consolidated  business  plan  conforming 
to  the  requirements  set  by  the  Regional 
Director  to  be  included  in  holding 
company  conversions."'  Because  most 
converting  associations  also  form  a 
holding  company  at  the  time  of  the 
conversion,  most  converting 
associations  currently  file  a  business 
plan. 

The  OTS  believes  that  all  converting 
associations  should  be  required  to 
demonstr-3te  how  they  will  prudently 
deploy  and  utilize  the  conversion 
proceeds.  Therefore,  the  exhibits 
portion  of  the  conversion  application 
form.  Form  AC,  is  being  amended  to 
require  a  new  Exhibit  8,  a  consolidated 
business  plan  subject  to  approval  by  the 
Regional  Director.  Also,  in  response  to 
the  OTS's  experience  that  a  number  of 
associations  have  recently  submitted 
business  plans  that  do  not  adequately 
address  the  deployment  of  conversion 
proceeds,  the  new  Exhibit  8  includes  a 
requirement  that  each  converting 
association  provide,  as  part  of  the 
business  plan  submitted  with  the 
application  for  conversion,  a  detailed 
discussion  of  how  the  capital  acquired 
in  the  conversion  will  be  utilized.  If  the 
plan  is  to  be  treated  confidentially,  the 
applicant  should  follow  the  procedures 
set  forth  at  §  563b.4(c). 

/.  He\ision  to  Post-Conversion  Stock 
Repurchase  Rules 

The  capital  distributions  regulation  -" 
and  §  56.3b.3(g)(3)  of  the  conversion 
regulations  provide  that  a  well 
capitalized  converted  association  can 
repurcha.se  its  capital  stock,  within 
certain  limits  and  restrictions,  by  filing 
with  the  Regional  Director  an  open- 
market  stock  repurchase  program  for  no 
more  than  5%  of  the  association's 
outstanding  capital  stock  during  a  six 
month  pt^riod.  This  provision  is  in 
essence  a  safe  harbor,  provided  an 
institution  is  well  capitalized. 2'  Section 
563b.3(g)(3)  also  provides  that  OTS  may 
object  to  proposed  repurchases  fitting 
within  the  safe  harbor  if  the  repurchases 
would  adversely  affect  the  financial 
condition  of  the  thrift. 22  Provided  the 


presamptions of  unnasonableness and  sale  of 
control.  Soe  vz  CtR  57l..s((])(3). 


'"12CFRpart  574. 


"'12CrR574  6(a)(l)(ix). 

»'12CKR.'i63.134. 

5' 12  CFR  563.134(b). 

n  12  CKR  563b.3(g)(3)()iiW.M 
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safe  harbor  is  met,  a  converted 
association  can,  under  current  rules, 
buy  back  up  to  30%  of  the  stock  sold  in 
the  conversion  within  three  years  of 
conversion. 

The  agency's  experience  has  been  that 
many  associations  begin  substantial 
buyback  programs  immediately 
following  their  conversions.  While  OTS 
believes  that  stock  repurchase  programs 
may  serve  valid  business  purposes,  e.g., 
mmntaining  the  value  of  a  converting 
institution's  stock  in  an  active  trading 
market,  the  OTS  has  concerns  that 
substantial  buyback  programs  begun 
immediately  after  conversion  may  not 
have  a  valid  business  purpose.  In 
addition,  repurchases  begun 
immediately  after  conversion  raise 
substantial  issues  regarding  whether 
conversion  stock  has  been  appropriately 
valued. 

To  address  these  concerns,  Form  AC 
has  been  revised  to  now  require  that 
each  converting  association  provide,  as 
part  of  the  business  plan  submitted  with 
the  application  for  conversion,  a 
detailed  discussion  of  how  the  capital 
acquired  in  the  conversion  will  be 
utilized,  including,  among  other  things, 
any  proposed  stock  repurchases. 

Also,  the  OTS  is  revising 
§  583b.3(g)(3)  to  prohibit  stock 
repurchases  for  one  year  following 
conversion.  After  one  year,  a  recently 
converted  association  may  file  with  the 
appropriate  Regional  Director  an  open- 
market  repurchase  program  in  which  it 
can  request  stock  repurchases  of  no 
more  than  5%  of  the  outstanding  capital 
stock  during  any  twelve  month  period 
within  the  following  two  years.  In 
addition  to  the  current  standards 
governing  permissible  repurchases,  the 
Regional  Director  can  now  disapprove 
repurchases  if  the  association  does  not 
demonstrate  a  valid  business  purpose 
for  the  stock  repurchase.  The  regulation, 
however,  will  permit  the  Regional 
Director  to  approve  amounts  greater 
than  5%  in  the  second  and  third  years 
if  th^e  are  circumstances  that  would 
justiify  such  repurchases.  Section 
563b.3(g)(l)(iii)  has  been  deleted  to 
conform  with  this  revision. 

The  OTS  also  is  soliciting  comments 
as  to  whether  the  current  requirements 
of  the  capital  distributions  regulations 
govelniing  the  "upstreaming"  of 
conversion  proceeds  to  holding 
companies  formed  by  converting 
institutions  should  be  revised  to  further 
restrict  the  upstreaming  of  substantial 
amojuits  of  the  conversion  proceeds 
sooni  after  the  conversion. 


K.  Other  Issues 

1.  Subscription  Rights 

The  conversion  regulations  require 
that  prior  to  the  completion  of  a 
conversion,  no  person  may  transfer,  or 
enter  into  any  agreement  or 
understanding  to  transfer,  the  legal  or 
beneficial  ownership  of  conversion 
subscription  rights,  or  the  underlying 
securities  to  the  account  of  another.23 

The  OTS  notes  that  the  FDIC  and 
others  have  recently  suggested  that  it 
may  be  appropriate  for  depositors  to  be 
able  to  transfer  and  sell  their 
subscription  rights  so  that  any 
"windfall"  value  can  be  distributed 
directly  to  the  depositors. 

In  this  regard,  the  OTS  believes  that 
this  type  of  change  to  the  current 
conversion  regulations  would  raise  a 
number  of  novel  and  complex  legal  and 
policy  issues,  many  of  which  were  taken 
into  account  previously  by  the  FHLBB 
in  determining  to  prohibit 
transferability.  These  issues  include  the 
possibility  of  adverse  federal  tax 
consequences  to  depositors  receiving 
such  rights,  undue  pressure  on  mutual 
associations  to  convert  that  may  evolve 
from  significant  shifts  of  savings  funds 
by  depositors  into  such  associations, 
difficuhies  in  equitably  allocating  such 
subscription  rights  among  depositors, 
potential  manipulation  of  the  process  by 
sophisticated  third  parties  to  the 
detriment  of  the  depositors,  incentives 
for  manipulation  by  insiders,  the 
continued  need  for  establishment  and 
maintenance  of  a  liquidation  account.^* 
and  significantly  increased  conversion 
costs  due  to  compliance  with  securities 
laws  requirements  for  registering 
subscription  rights  for  public 
distribution. 

The  OTS  believes  these  issues  must 
be  carefully  analyzed  before  considering 
regulatory  changes  in  this  area. 
Therefore,  the  OTS  is  not  proposing  any 
change  at  this  time  that  would  allow  for 
the  transfer  or  sale  of  subscription 
rights,  but  is  requesting  comment  on 
whether  subscription  rights  should 
continue  to  be  nontransferable,  or  if 
transferability  is  recommended,  the 
reasons  for.  and  the  manner  in  which  to 
allow  for,  such  transfer. 


"  12CFR563b.3(i)(l). 

'■*  The  regulations  require  that  a  converting 
association  establish  and  maintain  a  liquidation 
account  for  the  benefit  of  eligible  account  holdors 
and  supplemental  eligible  account  holders  in  an 
amount  equal  to  the  associ-ition's  net  worth  at  the 
date  of  conversion.  Each  eligible  account  holder  is 
deemed  to  have  a  pro  rata  inchoate  interest  in  the 
liquidation  account.  In  the  event  of  a  complete 
liquidation  oi  the  association,  an  account  holdnr's 
intere.st  may  not  be  increased  after  conversion,  but 
may  be  reduced  by  any  subsequent  decrease  in  the 
account  holder's  savings  account  balance.  See  12 
CFR563b.3(c)(13). 


2.  Availability  of  Conversion  Documents 
The  conversion  regulations,  since 

adoption  in  1974.  have  prohibited  the 
placing  of  copies  of  preliminary 
conversion  stock  offering  and  proxy 
soliciting  materials  in  the  OTS  pubUc 
files.  The  OTS  has  noted,  over  the  past 
few  years,  an  increasing  interest  shown 
by  account  holders,  the  public  and  the 
media  in  the  information  contained  in 
those  portions  of  an  application  for 
conversion. 

The  OTS  believes  that  even  though 
this  information  is  preliminary  in 
nature,  it  may  be  useful  for  account 
holders  and  the  public  to  access  it 
earlier  in  the  conversion  process.  The 
OTS.  therefore,  is  revising  §  563b. 4(c)  to 
eliminate  the  automatic  confidential 
treatment  that  has  been  afforded  this 
information  in  the  past.  The  revision 
will  permit  the  public  to  have  ready 
access  to  all  relevant  materials  regarding 
proposed  conversion  transactions." 
Applicants  will  have  the  ability  to 
request  confidential  treatment  of  any 
portion  of  these  materials  by  following 
the  confidential  treatment  procedures 
contained  in  section  563b.4(c). 

3.  Conforming  Changes  to  Mutual 
Holding  Company  Regulations  and 
Other  Technical  Changes 

The  mutual  holding  company 
regulations,  12  CFR  part  575,  generally 
incorporate  the  substantive  and 
procedural  standards  for  conversion 
contained  in  the  conversion  regulations. 
To  the  extent  the  interim  final  rule 
addresses  conversion  standards,  those 
same  standards  apply  to  mutual  holding 
company  transactions.  Thus,  the  OTS  is 
also  revising  12  CFR  part  575  to  make 
clarifying  and  conforming  changes  to 
those  regulations  to  refiect  the  changes 
being  made  to  12  CFR  part  563b. 

Also,  the  interim  final  rule  makes 
certain  other  technical  and  conforming 
changes  to  the  conversion  regulations. 

4.  Proposal  to  Impose  Convenience  and 
Needs  Test  in  Conversion  Transactions 

Elsewhere  in  this  issue  of  the  Federal 
Register,  the  OTS  is  soliciting  public 
comment  on  an  amendment  to  its 
conversion  regulations  that  would 
impose  an  additional  standard  requiring 
that  the  OTS.  in  considering  whether  to 


"  This  reiision  augments  the  amount  of 
infonnation  regarding  conversions  currently 
required  to  be  made  public  by  convening 
associations.  Section  563b.4(a)(3){i)  requi.'es  that, 
prnniptly  after  adoption  of  a  plan  of  conversion  by 
its  board  of  directors,  a  converting  association  must 
notify  its  members,  and  make  copies  of  the  adopted 
plan  of  conversion  available  for  inspection  by  its 
members  at  each  office  of  the  savings  association. 
Section  563b.4(a)(3)(ii|  also  allows  a  converting 
association  to  issue  a  press  release  a.-inouncing  tha 
Conversion. 
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approve  a  mutual  to  stock  conversion 
transaction,  consider  the  needs  and 
convenience  of  the  community  served 
by  the  converting  association.  To  date, 
a  convenience  and  needs  test  generally 
has  not  been  applied  to  these 
transactions. 

ni.  Paperwork  Reduction  Act 

The  reporting  requirements  contained 
in  this  interim  final  rule  have  been 
submitted  to  and  approved  by  the  Office 
of  Management  and  Budget  under  OMB 
Control  No.  1550-0014  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507).  Conunents  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(1550).  Washington.  DC  20503  with 
copies  to  the  Office  of  Thrift 
Supervision,  1700  G  Street.  NW., 
Washington.  DC  20552. 

The  reporting  requirements  in  this 
interim  final  rule  are  found  in  12  CFR 
563b. 100.  The  information  is  needed  by 
the  OTS  to  further  strengthen  the 
standards  governing  the  conversion 
process.  The  likely  recordkeepers  are 
savings  associations. 

Estimated  niunber  of  respondents:  70. 

Estimated  average  annual  burden  per 
respondent:  500. 

Estimated  annual  frequency  of 
responses:  1. 

Estimated  total  annual  reporting 
burden:  35.000. 

IV.  Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  was  required  in  coimection 
with  the  adoption  of  this  interim  final 
rule,  no  regulatory  Qexibility  analysis  is 
required  under  the  Regulatory 
FlexibiUty  Act  (5  U.S.C  601  et  seq.). 

V.  Executive  Order  12866 

The  OTS  haa  determined  that  the 
interim  final  regulation  does  not 
constitute  a  "significant  regulatory 
action"  for  purposes  of  E.0. 12866. 

VI.  Administrative  Procedure  Act 

Pursuant  to  5  U.S.C  553.  OTS  has 
found  good  cause  to  dispense  with  both 
prior  notice  and  comment  on  this 
interim  final  rule  and  with  a  30-day 
delay  of  its  effective  date  in  light  of  the 
critical  need  to  ensure  an  equitable 
conversion  process  while  still  providing 
converting  associations  access  to  the 
capital  markets.  The  OTS  has  a  number 
of  conversion  applications  pending  and 
it  expects  that  it  will  receive 
significantly  more  in  the  next  few 
weeks.  Unless  these  revisions  are 
implemented  immediately,  associations 
will  be  able  to  avoid  compliance  with 
the  new  rules  by  filing  and  attempting 


to  obtain  approval  of  their  conversion 
applications  before  the  new  rules 
become  effective.  If  the  OTS  were  to 
proceed  with  a  notice  of  proposed 
rulemaking,  the  only  practical  solution 
to  this  problem  would  be  to  impose  an 
administrative  moratorium  on  all 
conversions  until  the  rulemaking 
process  is  complete.  That  type  of 
rulemaking  process  would  take  a 
minimum  of  several  months.  The  result 
would  thus  be  to  preclude  converting 
savings  associations  from  raising 
additional  capital  at  a  time  when  the 
capital  markets  are  receptive  to  capital 
stock  offerings  by  financial  institutions. 
Should  the  capital  markets  become  less 
favorable,  such  a  delay  could  prevent 
savings  associations  from  raising 
sufficient  new  capital  through  a  mutual 
to  stock  conversion.  The  public  interest 
is  served  by  encouraging  savings 
associations  to  raise  additional  capital 
because  an  association's  capital  is  the 
financial  cushion  that  protects  the 
association's  depositors  and  the  federal 
fund  that  insures  the  depositors' 
accounts.  In  view  of  the  need  both  to 
ensiu^  an  equitable  conversion  process 
and  to  provide  converting  associations 
with  access  to  the  capital  markets 
without  delay,  the  OTS  finds  that  good 
cause  exists  for  dispensing  with  the 
notice  and  comment  procedures  of  the 
Administrative  Procedure  Act. 
Similarly,  the  OTS  finds  that  good  causa 
exists  for  eliminating  the  30-day  delay 
of  the  effective  date. 

The  revised  rules  will  become 
effective  upon  pubUcaUon  in  the 
Federal  Roister  and  will  be  appUcable 
to  all  applications  pending  or  newly 
filed  as  of  that  date.  The  OTS  generally 
expects  converting  associations  with 
pending  applications  to  comply  with 
the  revised  rules.  The  OTS  may  grant, 
on  a  case  by  case  basis,  a  waiver  in 
writing  from  any  provision  in  the 
interim  final  rule  for  good  cause  shown. 
The  request  for  a  waiver  must  contain 
sufficient  information  to  substantiate 
theiustification  for  the  waiver. 

Tne  OTS,  however,  seeks  public 
comment  on  the  conversion  regulations, 
both  as  to  the  amendments  adopted  here 
and  the  issues  on  which  comment  is 
specifically  solicited  and  as  to  any  other 
current  provisions  of  the  conversion 
regulations  as  they  relate  to  this  interim 
final  rule.  The  OTS  may  modify  the  rule 
in  response  to  those  comments  if 
appropriate. 

List  of  Subjects 

12  CFR  Part  563b 

Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 


12  CFH  Part  575 

Capital.  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

For  the  reasons  set  out  in  the 
preamble,  parts  563b  and  575  of 
subchapter  D,  chapter  V.  title  12  of  the 
Code  of  Federal  Regulations  are 
amended  as  follows: 

SUBCHAPTER  D— REGULATIONS 
APPLICABLE  TO  ALL  SAVINGS 
ASSOCIATIONS 

PART  563b— CONVERSIONS  FROM 
MUTUAL  TO  STOCK  FORM 

1.  The  authority  citation  for  12  CFR 
part  563b  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462, 1462a,  1463. 
1464. 1467a;  15  U.S.C  78c.  78l.  78in,  78n. 
78w. 

2.  Section  563b.2  is  amended  by 
removing  paragraph  (a)(14);  by 
redesignating  paragraphs  (a)(15)  through 
(a)(19)  and  (a)(29)  through  (a)(40)  as 
paragraphs  (a)(14)  through  (a)(18)  and 
paragraphs  (a)(30)  through  (a)(41). 
respectively;  by  revising  paragraph 
(aMl6):  and  by  adding  paragraphs  (a)(19) 
and  (a)(29)  to  read  as  follows: 

S563b.2    Definitions. 

(a)  •   •   • 

(16)  Eligible  account  holder.  The  term 
eligible  account  holder  means  any 
person  holding  a  qualifying  deposit  as 
determined  in  accordance  with 
§  563b.3(e)  of  this  part,  but  shall  include 
only  those  accoimt  holders  with  savings 
accounts  in  place  for  a  minimum  of  one 
year  prior  to  board  of  director  adoption 
of  the  plan  of  conversion. 

(19)  Local  community.  The  term  local 
community  includes  all  counties  in 
which  the  converting  association  has  its 
home  office  or  a  branch  office,  each 
coimty's  standard  metropolittm 
statistical  area  or  the  general 
metropolitan  area  of  each  of  these 
counties  and  such  other  similar  local 
area(s)  as  provided  for  in  the  plan  of 
conversion,  as  approved  by  the  OTS. 

(29)  Regional  Director.  The  term 
regional  director  means  the  senior 
representative  of  the  Director  of  the 
Office  of  Thrift  Supervision  for  all 
matters  dealing  with  examination  and 
supervision  of  savings  associations  in 
the  region  in  which  the  converting 
savings  association  has  its  principal 
office. 


3.  Section  563b.3  is  amended  by: 
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a.  Revising  paragraphs  (c)(6){i). 
(c)(6)(iv),  (c)(7).  (c)(14).  (c)(23).  (d)(4).  (g) 
heading,  (g)(l)(i)  and  (g)(l)(ii)  and  (g)(3); 

b.  Redesignating  paragraphs  (c)(2)(i). 
(c)(2)(j|),  (c)(4)(i)  through  (c)(4)(iv). 
(c)(5)(i)  and  (c){5)(ii)  as  paragraphs 
(c)(2)(ji).  (c)(2)(iii),  (c)(4)(ii)  through 
(c)(4)(v).  (c)(5)(ii)  and  (c)(5)(iii), 
respectively; 

c.  Removing  paragraph  (g)(l)(iii):  and 

d.  Adding  new  paragraphs  (c)(2)(i), 
(c)(4)(i).  (c)(5)(i).  and  (g)(4). 

The  additions  and  revisions  rend  as 
follows: 

§  563b^    General  principtos  for 
convefsions. 


(c)'    •   • 

(2)  •    •    • 

(i)  Tne  stock  to  be  offered  and  sold  in 
the  subscription  offering  shall  give  a 
preference  to  eligible  account  holders 
residing  in  the  association's  local 
community  or  within  100  miles  of  the 
association's  home  or  branch  office(s). 

(4)V   • 

(i)  Tlie  stock  to  be  offered  and  sold  in 
the  subscription  offering  shall  give  a 
preference  to  supplemental  eligible 
account  holders  residing  in  the 
association's  local  community  or  within 
100  miles  of  the  association's  home  or 
branch  office{s). 

(5)* 

(i)  Tlxe  stock  to  be  offered  and  sold  in 
the  sul^scription  offering  shall  give  a 
preference  to  voting  members  residing 
in  the  Association's  local  community  or 
within!  100  miles  of  the  association's 
homo  pr  branch  office(s). 


(6)«   •   • 

(i)  Subject  to  the  adoption  in  the  plan 
of  conversion  of  the  optional  provision 
of  paragraph  (d)(4)  of  this  section,  a 
condition  Umiting  purchases  in  the 
public  offering  or  the  direct  community 
offering  by  any  person  togetht;r  with  any 
associate  or  group  of  persons  acting  in 
concert  to  not  more  than  five  percent 
(5%)  of  the  total  offering  of  shares, 
except  that  any  one  or  more  tax- 
qualified  employee  benefit  plans  may 
purchase  in  the  aggregate  not  more  than 
ten  percent  (10%)  of  the  total  offering  of 
shares.  Shares  held  by  one  or  more  tax- 
qualified  employee  stock  benefit  plaiLs 
and  attributed  to  a  person  shall  not  be 
aggregated  with  other  shares  purchased 
directly  by  or  otherwise  attributable  to 
that  person. 
•        •        •        •        • 

(iv)  A  condition  that  any  direct 
community  offering  by  the  converting 
savings  association  shall  give  a 


preference  to  natural  persons  residing  in 
the  association's  local  community  or 
within  100  miles  of  the  association's 
home  or  branch  office(s). 

(7)  Subject  to  the  adoption  in  the  plan 
of  conversion  of  the  optional  provision 
of  paragraph  (d)(4)  of  this  section, 
provide  that  the  total  shares  that  any 
person  and  any  associate  or  group  of 
persons  acting  in  concert  may  subscribe 
for  or  purriiase  in  the  conversion  shall 
not  exceed  five  percent  (5%)  of  the  total 
offering  of  shares,  except  that  any  one 
or  more  tax -qualified  employee  benefit 
plans  may  purchase  in  the  aggregate  not 
more  than  ten  percent  (10%)  of  the  total 
offering  of  shares.  Shares  held  by  one  or 
more  tax-qualified  employee  stock 
benefit  plans  and  attributed  to  a  person 
shall  not  be  aggregated  with  shares 
purchased  directly  by  or  otherwise 
attributable  to  that  person. 

•  •        •        •        • 

(14)  Provide  for  an  eligibility  record 
date,  which  shall  be  not  less  than  one 
year  prior  to  the  date  of  adoption  of  the 
plan  of  conversion  by  the  converting 
savings  association's  board  of  directors. 

•  •        •        «        • 

(23)  Provide  that  eligible  account 
holders  with  subscription  rights  have 
priority  to  purchase  conversion  stock 
prior  to  tax-qualified  employee  stock 
benefit  plans  and  tax-qualified 
employee  stock  benefit  plans  have 
priority  to  purchase  conversion  slock 
prior  to  supplemental  eligible  account 
holders  and  other  voting  members  who 
have  subscription  rights.  If  shares  are 
sold  in  the  conversion  stock  offering  in 
excess  of  the  maximum  proposed 
offering,  shares  may  be  sold  to  the  tax- 
qualified  employee  stock  benefit  plans 
in  accordance  with  the  purchase 
limitations  provided  in  paragraph  ((;)(7) 
of  this  section. 


(d)  *  •  • 

(4)  That  purchases  in  the  public 
offering  or  in  the  direct  community 
offering  by  any  person  together  with  any 
associate  or  group  of  persons  acting  in 
concert  shall  be  limited  to  less  than  ten 
percent  (10%)  of  the  total  offering  of 
shares.  The  percentage  amount  by 
which  any  order  for  conversion  stock 
exceeds  5%  of  the  total  offering  of 
shares  shall  be  aggregated  vdth  the 
percentage  amounts  by  which  all  other 
orders  for  conversion  stock  exceed  5% 
of  the  total  offering  of  shares.  The 
aggregate  amount  shall  not  exceed  10% 
of  the  total  offering  of  shares,  except 
that  this  limitation  shall  not  apply  to  the 
purchases  of  the  tax-qualified  employee 
stock  benefit  plans. 


) 


(g)  Restrictions  on  repurchase  of 
stock;  payment  of  dividends;  and  use  of 
stock  option  and  management  or 
employee  stock  benefit  plans.   *  •  • 

(!)••* 

(i)  A  repurchase,  on  a  pro  rata  basis 
pursuant  to  an  offer  approved  by  the 
Office  and  made  to  all  shareholders  of 
such  association;  or 

(ii)  The  repurchase  of  qualifying 
shares  of  a  director. 
•        •        •        •        • 

(3)(i)  A  converted  savings  association 
subject  to  paragraph  (g)(1)  of  this  section 
may  repurchase  its  capital  stock 
provided: 

(A)  No  repurchases  occur  within  one 
year  follovking  conversion; 

(B)  Repurchases  within  two  years 
after  the  conversion  are  part  of  an  open- 
market  stock  repurchase  program  that 
does  not  allow  for  a  repurchase  of  more 
than  5%  of  the  association's  outstanding 
capital  stock  during  a  twelve  month 
period; 

(C)  The  repurchases  do  not  cause  the 
association  to  become  undercapitalized 
(as  defined  in  12  CFR  565.4);  and 

(D)  The  association  provides  to  the 
Regional  Director,  with  a  copy  to  the 
Chief  Counsels  Office,  Corporate  and 
Securities  Division,  no  later  than  ten 
days  prior  to  the  commencement  of  a 
repurchase  program,  written  notice 
containing  a  full  description  of  the 
repurchase  program  to  be  undertaken, 
the  effect  of  such  repurchases  on  its 
regulatory  capital  position,  and  a  valid 
business  purpose  for  the  repur«,hnse; 
and  the  Regional  Director  does  not 
disapprove  the  repurchase  program 
ba.sed  upon  a  determination  that: 

(J)  The  repiut;hase  program  would 
materially  adversely  affect  the  financial 
condition  of  the  savings  association; 

(2)  The  information  submitted  by  the 
savings  association  is  insufficient  upon 
which  to  base  a  conclusion  as  to 
whether  the  association's  financial 
condition  would  be  materially  adversely 
affected;  or  • 

(3)  The  association  did  not 
demonstrate  a  valid  business  purpose 
for  the  stock  repurchase. 

(ii)  Notwithstanding  paragraph 
(g)(3)(i)  of  this  section,  during  the 
second  and  third  year  following 
conversion,  the  Regional  Director,  in 
accordance  with  the  standards 
contained  in  this  paragraph,  may  permit 
stock  repurchases  in  amounts  greater 
than  5%  of  the  association's  outstanding 
capital  stock  during  a  twelve  month 
period. 

(4)  Use  of  Stock  Option  and 
Management  or  Employee  Stock  Benefit 
Plans.  No  converted  savings  association 
shall,  for  a  one  year  period  from  the  date 
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of  the  conversion,  implement  a  stock 
option  plan  or  management  or  employee 
stock  benefit  plan,  other  than  a  tax- 
qualified  plan  complying  with  (c)(6)  of 
this  section,  unless  each  of  the 
following  requirements  are  met: 

(i)  Each  of  the  plans  was  fully 
disclosed  in  the  proxy  soliciting  and 
conversion  stock  offering  materials; 

(ii)  For  stock  option  plans,  the  total 
number  of  shares  of  common  stock  for 
which  options  may  be  granted  does  not 
exceed  ten  percent  of  the  amount  of 
shares  issued  in  the  conversion; 

(iii)  For  management  or  employee 
stock  benefit  plans,  the  aggregate 
amount  of  such  plans  shall  not  exceed 
three  percent  of  the  amount  of  shares 
issued  in  the  conversion; 

(iv)  Tlie  aggregate  amount  of  all  shares 
obtained  by  a  tax-qualified  employee 
stock  benefit  plan(s)  in  the  conversion, 
pursuant  to  (c)(6)  of  this  section,  or 
within  one  year  following  the 
conversion,  and  all  the  shares  in  a 
management  or  employee  stock  benefit 
plan,  pursuant  to  paragraph  (g)(4)(iii)  of 
this  section,  shall  not  exceed  ten 
percent  of  the  total  amount  of  shares 
issued  in  the  conversion; 

(v)  Associations  that  have  in  excess  of 
ten  percent  tangible  capital  following 
the  conversion,  may  be  granted,  on  a 
case  by  casabasis.  approval  to  establish 
a  management  or  employee  stock  benefit 
plan  pursuant  to  paragraph  (g)(4){iii)  of 
this  section  in  an  amount  up  to  four 
percent  of  the  amount  of  the  shares 
issued  in  the  conversion,  and  an 
aggregate  total  of  up  to  twelve  percent 
for  all  plans  established  pursuant  to 
paragraph  (g)(4)(iv)  of  this  section; 

(vi)  No  individual  shall  receive  more 
than  twenty-five  percent  of  the  shares  of 
any  plan  and  directors  who  are  not 
employees  of  the  association  shall  not 
receive  more  than  five  percent  of  the 
stock  individually,  or  thirty  percent  in 
the  aggregate,  of  any  plan; 

(vii)  All  such  plans  are  approved  by 
a  majority  of  the  association's 
stockholders,  or  in  the  case  of  a  recently 
formed  holding  company,  its 
stockholders,  prior  to  implementation 
and  no  earlier  than  the  first  annual 
meeting  following  the  conversion; 

(viii)  In  the  case  of  a  savings 
association  subsidiary'  of  a  mutual 
holding  company,  all  such  plans  are 
approved  by  a  majority  of  stockholders 
other  than  its  parent  mutual  holding 
company  prior  to  implementation  and 
no  earlier  than  the  first  annual  meeting 
following  the  stock  issuance; 

(ix)  For  stock  option  plans,  stock 
options  are  granted  at  the  market  price 
at  which  the  stock  is  trading  at  the  time 
of  grant; 


(x)  For  management  or  employee 
stock  benefit  plans,  no  conversion  stock 
is  used  to  fund  the  plans;  and 

(xi)  Prior  to  implementation,  all  such 
plans  are  submitted  to  the  appropriate 
Regional  Director  for  review  and 
approval  in  accordance  with  the 
foregoing  standards.  In  connection  with 
such  review,  the  Regional  Director  shall 
consider  all  relevant  supervisory 
information,  including,  among  other 
things,  the  association's  capital  level, 
operating  history  and  size  of  the 
association.  The  Regional  Director  may 
permit  amounts  greater  than  those 
specified  in  paragraph  (g)(4)(vi)  of  this 
section,  provided  that  the  aggregate 
limitations  of  paragraphs  (g)(4)(i!)-(v)  of 
this  section  are  not  exceeded. 
•        *        «        *        * 

4.  Section  563b. 4  is  ajnendod  by 
removing  the  phrases  "District  Director" 
and  "District  Director's"  where  they 
appear  in  paragraph  (b)(1)  and  adding  in 
lieu  thereof  the  phrases  "Regional 
Director"  and  "Regional  Director's", 
respectively;  and  by  revising  the 
concluding  text  of  paragraph  (b)(1) 
following  the  notice  of  filing  and 
paragraph  (c)  to  read  as  follows: 

§  563b.4    Notice  of  filing;  public 
statements;  confidentiality. 

***** 

(b)*    •   * 

(D*  •  * 
Written  comments,  including  objections 
to  the  plan  of  conversion  and  materials 
supporting  the  objections,  from  any 
member  of  the  applicant  or  aggrieved 
person  will  be  considered  by  the  Office 
if  filed  within  twenty  calendar  days 
after  the  date  of  this  notice.  The  OTS 
may,  in  its  discretion,  and  upon  written 
request,  extend  the  twenty  day  comment 
period  for  an  additional  twenty  calendar 
days.  Failure  to  provide  the  w^ritten 
comments  in  twenty  calendar  days  may 
preclude  the  pursuit  of  any 
administrative  or  judicial  remedies. 
Two  copies  of  the  comments  should  be 
sent  to  the  Chief  Coun.sel,  Corporate  and 
Securities  Division,  one  copy  to  the 
Corporate  Activities  Division  and  one 
copy  to  the  Regional  Director.  The 
proposed  plan  of  conversion  and  any 
comments  will  be  available  for 
inspection  by  any  member  of  the 
applicant  at  the  Chief  Counsel's  Office 
and  at  the  Regional  Director's  Office.  A 
copy  of  the  plan  of  conversion  may  also 
be  inspected  at  the  home  office  and  each 
branch  office  of  the  applicant. 
***** 

(c)  Should  the  applicant  desire  to 
submit  any  information  it  deems  to  be 
of  a  confidential  nature  regarding  the 
answer  to  any  item  or  any  part  of  any 


exhibit  included  in  any  apphcation 
under  this  part,  such  information 
pertaining  to  such  item  or  exhibit  shall 
be  separately  bound  and  labeled 
"confidential,"  and  a  statement  shall  be 
submitted  therewith  briefly  setting  forth 
the  grounds  on  which  such  information 
should  be  treated  as  confidential.  Only 
general  reference  thereto  need  be  made 
in  that  portion  of  the  application  which 
the  applicant  deems  not  to  be 
confidential.  Applications  under  this 
part  shall  be  made  available  for 
inspection  by  the  public,  except  for 
portions  which  are  bound  and  labeled 
"confidential"  and  which  the  Office 
determines  to  withhold  from  public 
availability  under  .5  U.S.C.  552  and  part 
505  of  this  chapfnr.  Preliminary 
soliciting  materials  will  be  made 
available  upon  filing,  unless  such 
materials  are  not  otherwise  available  to 
the  public  and  are  bound  and  labeled 
"confidential."  The  applicant  will  be 
advised  of  any  decision  by  the  Office  to 
make  public  information  designated 
"confidential"  by  the  applicant.  Even 
though  sections  of  the  application  are 
considered  "confidential."  as  far  as 
public  inspection  thereof  is  concerned. 
to  the  extent  it  deems  neces-sar^-.  the 
Office  may  comment  on  such 
confidential  submissions  in  any  public 
statement  in  connection  with  its 
decision  on  the  application  without 
prior  notice  to  the  applicant. 

5.  Section  563b.5  is  amended  by 
revising  paragraphs  (cl)(4)  and  (e)(5)  to 
read  as  follows: 

§563b.5    Solicitation  of  proxies;  proxy 
statement 

*  •         •         •         * 

(d)*    •    • 

(4)  Each  voting  member  mu.st  be 
furnished  a  form  of  proxy  conforming 
with  paragraph  (d)  of  this  section.  No 
applicant  shall  u.se  previously-executed 
proxies. 

(e)*   •   • 

(5)  All  preliminary  copies  of  material 
filed  pursuant  to  paragraphs  (e)(1),  (e)(2) 
and  (e)(4)  of  this  section  shall  be  clearly 
marked  on  the  cover  page  "Preliminary 
Copy".  Such  preliminarj'  copies  shall  be 
public  unless  otherwise  deemed 
confidential  pursuant  to  §  5R3b.4(c)  of 
this  part. 

•  •        *        •        • 

6.  Section  563b. 7  is  amended  by 
revising  paragraphs  (f)(l)(ii)  and  (0(3). 
by  removing  the  period  at  the  end  of 
paragraph  (f)(l)(iii)  and  adding  a 
semicolon  in  its  place,  and  by  adding 
paragraph  (f)(l)(iv)  to  read  as  follows: 


§563b.7 

(0*  • 
(D*  ' 


Pricing  and  sale  of  securities. 
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(  ^  The  materials  shall  contain  a  full 
appraisal,  including  a  complete  and 
detailed  description  of  the  elements  that 
make  up  an  appraisal  report, 
justification  for  the  methodology 
employed  and  sufficient  support  for  the 
cotlciasions  reached  therein; 

•  I    •         •         •         • 

(|y)  In  those  instances  where  tlie 
initliol  appraisal  report  is  deemed  to  be 
materially  deficient  and/or  substantially 
incomplete,  the  OTS  may  deem  the 
entire  conversion  application  materially 
defftient  and/or  substantially 
incbniplete,  and  in  accordance  wuh  the 
OTB  applications  processing  rules.  12 
CFK  part  516,  decline  to  further  pro(.ess 
thejapplication. 

•  *         •        «.        » 

(5)  In  addition  to  the  information 
requirtid  in  paragraphs  (0(1)  and  (0(2)  of 
thi:  section,  the  applicant  shall  file  with 
the  Office  such  additional  information 
wit  1  respect  to  the  pricing  of  tlie  c:apitai 
St  oik  of  the  association  as  the  Oftl(« 
.•nay  request. 


§563b.d    [Amended] 

7[  StH:tion  563b.B  is  amended  by 
rertloving  the  phrase  "District  Director" 
whfro  it  appears  in  paragraphs  (e)(1) 
and  (t)(l).  and  by  adding  in  lieu  thereof 
the  phrase  "Regional  Director". 

b|  Section  56.3b.  10  is  revised  to  read 
as  fpUows: 

§  5S3t}.10    Conversion  of  a  savings 
association  through  merger  with  an  existing 
holding  company  or  stock  savings 
association. 

A  savings  association  that  qualifies  for 
n  voluntary  supervisory  conversion 
under  subpart  C  of  this  part  may  convert 
to  sitock  form  by  merging  with  an 
existing  holding  company  or  interim 
Fecjeral  or  state  chartered  stock 
association  in  a  transaction  in  which 
stock  of  the  existing  holding  company 
or  resulting  association  is  issued^ 

9  Section  563b.  100  is  amended  by 
ren  Oving  the  phrase  "90  days"  in  Form 
AC  the  first  paragraph  of  Item  6  and  by 
odd  ipg  in  lieu  thereof  the  phrase  "one 
vea-|';  and  by  adding  Exhibit  8  to  Form 
AC  to  read  as  follows: 

§  563b.100    Form  AC— Application  for 
Conversion. 

Korm  AC 


Kxhtbit  8.  Busini'ss  Plana 

{»)  Furnish  a  consolidaurd  business  plan 
The  converting  association  sliali  pmvido.  as 
pari  of  the  business  plan,  a  detailed 
disciission  of  how  the  cajjital  acquired  in  tho 
mnycrsion  will  bo  utilized,  including,  amon^ 
«(ht  r  things,  any  proposed  stock  rt-purihasos. 


(bl  Applicant  should  follow  §  563b.4(c)  if 
the  business  plan  is  to  be  deemed 
confidential. 

10.  Section  563b.l01  is  amended  by 
revising  Items  1  and  4(d)  of  Form  PS  to 
read  as  follows: 

§  563b.101     Form  PS— Proxy  Statements. 
Form  PS 


Itt-m  I.  Notice  of  Meeting 

The  cover  page  of  the  proxy  statement  shall 
give  notice  of  the  meeting  of  the  assfjclation 
mrmbers  called  by  the  board  of  directors  to 
art  ufKjn  the  conversion.  The  cover  page 
sh^ll  im  lude  the  date,  time  and  place  of  the 
mwti.ig,  a  brief  description  of  each  matter  to 
be  acred  upon  at  the  mueting,  the  date  of 
record  for  H.>iS(H  iaticn  members  eiititled  to 
vo'e  at  the  mof.-ting.  the  date  of  the  stiitement 
end  t.'je  full  address,  ZIP  code  and  tclephon.^ 
numb<:r  of  the  applicant. 

In  .jcc-ordance  with  §  563b.5(d)(4)  of  this 
part,  the  applicant  shall  not  use  previously 
exei  .lied  proxies  to  vote  on  the  plan  of 
conversion. 


Itfm  4   Vof/pj,'  Hio.'ite  oud  Vote  Rfqiiircd  fvr 

Approval 

•  •  •  •  • 

Id)  The  appiu:ani  tihall  not  use  pr<;vic>usly 
f  xi'cuted  proxies  to  vote  on  the  plan  of 
CMin  vers  ion. 


PART  575— MUTUAL  SAVINGS  AND 
LOAN  HOLDING  COMPANIES 

1 1.  The  authority  citation  for  12  CFR 
part  575  continues  to  read  as  follows: 

.Authority:  12  U.S.C.  1462.  14h2ii.  14H3, 
14&4.  1467a.  1H2H. 

12.  Section  575.7  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  575.7    Issuances  of  stock  by  savings 
association  subsldiartes  of  mutual  holding 
companies. 

•         •         •         •         • 

(e)  Procedural  and  substantive 
rt^qtiirements.  The  procediurd  and 
substantive  requirements  of  §§  563b.3 
through  563b.8  of  this  subchapter  shall 
apply  to  all  mutual  holding  company 
stock  issuances  under  this  section, 
unless  clearly  inapplicable. 

13.  Section  575.13  is  amended  by 
adding  a  new  sentence  at  the  end  of 
paragraph  (a)(4)  to  read  as  follows: 

§575.13    Procedural  requirements. 

(a)  *    •    • 

(4)  *   •   •  Notwithstanding  the 
provisions  in  this  paragraph  (a)(4). 
"running"  proxies  or  similar  proxies 
may  not  be  used  to  vote  for  a  mutual  to 
stork  conversion  undertaken  either  by  a 


mutual  savings  association  or  a  mutual 
holding  company. 

•        •        •        •        • 

Dated:  April  7,  1994. 

By  the  Office  of  Thrift  Siiperv  Ision. 
looatfaan  L.  Fiechter. 
Acting  Director 

|FR  Doc.  94-9981  Filed  5-2-94;  8:45  am) 
BILUNG  CODE  S720-01-P 


FARM  CREOrr  ADMINISTRATION 

12  CFR  Part  615 

R1N  3052-AB2S 

Funding  and  Fiscal  Affairs,  Loan 
Policies  and  Operations,  and  Funding 
Operations;  Management  of 
Investments,  Liquidity,  Interest  Rate 
Risk,  and  Eligible  Investments; 
Correction 

AGENCY:  Farm  Credit  .administration. 
ACTION;  Correcting  amendments. 

summary:  The  Farm  Credit 
Administration  (FCA)  published  a  final 
rule  (58  FR  63034,  November  30.  1993) 
that  amended  the  regulations  which 
govern  the  investment  activities  of  Farm 
Credit  .System  banks.  This  document 
corrects  two  typographical  errors  in  the 
final  rule. 

EFFECTIVE  DATE:  March  15,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  R.  Nicholson,  Paralegal 
Specialist,  Office  of  Examination,  Farm 
Cn^dit  Administration.  McLean.  VA 
22102-5090,  (703)  883-4498,  TDD  (703) 
883-4444 

SUPPLEMENTARY  INFORMATION:  In 
preparing  the  final  rule  for  publication 
in  the  Federal  Register,  a  typographical 
error  was  inadvertently  made  in  the 
«jfil5.5140(a)(8)(i)(B)  and  (a)(n)(ii). 

List  of  Subjects  in  12  CFR  Part  615 

Accounting,  Agriculture,  Banks, 
banking.  Government  securities. 
Investments,  Rural  areas. 

Accordingly,  12  CFR  part  61.S  is 
corrected  by  making  the  following 
correlating  amendments: 

PART  615— FUNDING  AND  FISCAL 
AFFAIRS.  LOAN  POLICIES  AND 
OPERATIONS;  AND  FUNDING 
OPERATIONS 

1.  The  authority  citation  for  ptirt  615 
continues  to  read  as  follows: 

Authority:  Sets.  1.5.  1.7, 1  10.  1.11.  1.12. 
::.2.  2.3.  2  4,  2.5.  2.12.  3.1.  3.7,  3.11.  3.25.  4.3. 
4  9.  4.14B,  4.25.  5.9.  5  17.  6.20,  6.2(..  8.0,  8  4. 
8  6,  8.7.  8.8.  8  10.  8.12  of  the  Farm  Crt-dit 
Act:  12  U.S.C.  2013,  2015.  2018.  2019.  2020 
2073,  2074,  2075,  2076,  2093,  2122,  212ft. 
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2132,  2146.  2154.  2160.  2202b.  2211.  2243, 
2252.  2278b.  2278b^.  2279aa.  2279aa-4. 
2279aa-6.  2279aa-7,  2279aa-8.  2279aa-10. 
2279aa-12;  sec.  301(a)  of  Pub.  L  100-233. 
101  Stat  1568.  1608. 

Subpart  E — Investment  Management 

$615.5140    [Corrected] 

Section  615.5140{a)(8)(i)(B)  and 
(a)(ll)(ii)  is  corrected  by  removing  the 
reference  "§615.5131(i)"  and  adding  in 
its  place,  the  reference  "§615.5131(j)". 

Dated:  April  26,  1994. 
Curtis  M.  Anderson. 

Secretary,  Farm  Credit  AdminisUntiori  Board. 
(FR  Doc.  94-10490  Filed  5-2-94;  8:45  air.) 

BLUNO  CODE  tTOe-OI-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  94-ACE-Ot] 

Establishment  of  Class  E  Airspace; 
Belle  Plalne,  lA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Gass 
E  airspace  at  Belle  Plaine.  Iowa.  The 
development  of  a  new  standard 
instrument  approach  procedure  (SLAP) 
at  the  Belle  Plaine  Municipal  Airport. 
Belle  Plaine.  Iowa,  utilizing  the  Cedar 
Rapids,  Iowa.  Very  High  Frequency 
Oinnidirectional  Range  Tactical  Air 
Navigation  (VORTAC)  and  the  Belle 
Plaine  non-directional  beacon  (NDB)  on 
the  airport  as  a  navigational  aid  has 
made  this  action  necessary-.  Controlled 
airspace  extending  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  for 
aircraft  executing  the  approach.  The 
area  will  be  depicted  on  aeronautical 
charts  to  provide  a  reference  for  pilots 
operating?  in  the  area. 
EFFECTIVE  DATE:  0901  u.t.c.  October  13. 
1994. 

FOfl  FURTHER  INFORMATION  CONTACT:  Dale 
L.  Camine.  Airspace  Specialist.  System 
Management  Branch,  ACE-530b. 
Federal  Aviation  Administration.  601 
East  12th  Street.  Kansas  City.  Missouri 
64106;  telephone  number:  (816)  426- 
3408. 

SUPPLEMENTARY  INF0RMATK3N: 

History 

On  Januar>  21. 1994.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace  at 


the  Belle  Plaine  Municipal  Airport, 
Belle  Plaine.  Iowa  (59  FR  8566). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  We  discovered  there  was 
a  minor  error  in  the  geographic 
coordinates  of  the  Belle  Plaine 
Municipal  Airport.  In  addition,  there 
was  a  reference  to  the  Belle  Plaine, 
Iowa.  NDB  and  Cedar  P.apids,  Iowa, 
VORTAC  in  the  official  description, 
which  is  not  required.  They  were 
corrected  in  this  document.  Other  than 
these  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  ground  level  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9 A.  dated  June  17,  1993.  and 
effective  September  16.  1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  Jidy  6.  1993).  The 
Class  E  airspace  designation  hsted  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Belle  Plaine,  Iowa,  extending  upward 
from  700  feet  above  the  surface 
excluding  that  portion  which  overlies 
the  Cedar  Rapids,  Iowa,  Class  E 
airspace.  The  development  of  new 
SIAPs  at  Belle  Plaine  Municipal  Airport 
has  made  this  rule  necessary.  The 
intended  effect  of  this  rule  is  to  provide 
adequate  Class  E  airspace  for  aircraft 
executing  the  NDB  or  VOR/DME-A 
SIAPs  at  Belle  Plaine  Municipal  Airport. 

The  FAA  has  determined  tnat  this 
regulation  only  involves  an  estabhshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary-  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
CFR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1354(a). 
1510,  E.O.  10854,  24  FR  9585.  3  CFR.  1959- 
1963  Corap..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  designations  and  Reporting 
Points,  dated  June  17,  1993.  and 
effective  September  16, 1993.  is 
amended  as  follows: 

Paragraph  6005     Qass  E  airspace  areas 

extending  upward  from  700  feet  or  more 
abow  the  surface  of  the  earth 


ACE  U  ES  Belle  PUine.  lA  [New) 

Belle  Plaine  Municipal  Airport.  LA 
(lat.  41°52'39"  N.  long.  92»17'08'  \V) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5— mile 
radius  of  the  Belle  Plaine  Municipal  Airport, 
Iowa,  excluding  that  portion  which  overlies 
the  Cedar  Rapids,  Iowa.  Class  E  airspace. 
•         •         •         •         • 

Issued  in  Kansas  City.  Missouri,  on  April 
13.1994. 

Clarence  E.  Newbem, 

Manager,  Air  Traffic  Division,  Central  Region 
|FR  Doc.  94-10378  Filed  5-2-94:  8  45  am) 

BILUNO  COOC  «»10~1)-M 


14  CFR  Part  71 

[Airspace  Docket  No.  93-ACE-03] 

Revision  of  Class  D  Airspace;  Kansas 
City,  MO,  RIchard-GetMur  Airport 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the  Class 

D  airspace  at  the  Kansas  City  Richards- 

Gebaur  Airport,  Missouri.  This  change 

is  necessary  to  exclude  the  Hillside 

Airport  at  Stilwoll.  Kansas,  from  this 

Class  D  airspace. 

EFFECTIVE  DATE:  0901  U.t.c,  June  23. 

1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Dale 

L.  Camine.  Airspace  Specialist.  System 

Management  Branch,  ACE-530b, 

Federal  Aviation  Administration,  601 

East  12th  Street,  Kansas  City,  Missouri 

64106;  telephone  number:  (816)  426- 

3408. 
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SUPPLEMENTARY  INFORMATION: 
History 

(in  January  7. 1994,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  amend  the  Class  D  airspace 
at  tlie  Kansas  City  Richards-Cebaur 
Airport,  Missouri  (59  PR  4608). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  This  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Class  D  airspace  areas  are  published  in 
paragraph  5000  of  FAA  Order  7400.9A, 
dated  June  17, 1993,  and  effective 
September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The 
Class  D  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14sCFR 
part  71)  amends  the  Class  D  airspace  at 
the  Kansas  City  Richards-Cebaur 
Airport.  On  September  16, 1993, 
Airspace  Reclassification  discontinued 
the  use  of  the  term  "airport  traffic  area." 
Airspace  designated  from  the  surface  for 
an  airport  where  there  is  an  operating 
control  tower  is  now  Class  D  airspace. 
During  the  Airspace  Reclassification 
project,  the  Hillside  Airport  at  Stilwell. 
Kansas,  was  to  be  excluded  from  the 
Richards-Gebaur  Class  D  airspace. 
However,  it  was  inadvertently  not 
addressed  in  the  official  description. 
Hillside  is  a  public  use  airport  which 
was  established  in  1956  and  serves 
numerous  non-radio  aircraft,  as  well  as 
ultralight  vehicles.  Under  the  rules  prior 
to  September  16,  1993,  an  aircraft  could 
land  and  take  off  at  this  airport  without 
contacting  the  Richards-Gebaur  Tower. 
Under  the  present  rules,  an  aircraft 
operating  to/from  the  Hillside  Airport 
must  contact  this  Tower.  The  intended 
effect  of  this  rule  is  to  provide  access  for 
aircraft  utilizing  the  Hillside  Airport 
without  the  requirement  to  establish 
radio  contact  with  the  Richards-Gebaur 
Tower.  The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
bodylof  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  fhem  operationally 
current.  It,  therefore:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Execijtive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71r-[AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(g):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  5000    General 


ACE  MO  D  Kansas  City,  MO  (Revised) 

Richard-Gebaur  Airport,  MO 
(!at.  38°50'38"  N.  long.  94°33'37"  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,600  feet  MSL 
within  a  4.3-mile  radius  of  Richards-Gebaur 
Airport:  excluding  that  airspace  from  the 
surface  to  1 ,700  feet  MSL  bounded  on  the 
north  by  lat.  38°50'00"  N  and  on  the  east  by 
long.  94''36'00"  W.  This  Class  D  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
*         *         •         •         • 

Issued  in  Kansas  City.  Missouri,  on  April 
13.1994. 

Clarence  E.  Newbem, 

Manager.  Air  Traffic  Division.  Central  Region. 
IFR  Doc.  94-10376  Filed  5-2-94;  8:45  am] 

BILUNC  CODE  4S1»-t3-M 


14  CFR  Part  71 

[Airspace  Docket  No.  93-ACE-06] 

Establishment  of  Class  E  Airspace; 
Sullivan,  MO,  Sullivan  Regional  Airport 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  establishes  Class 
E  airspace  at  the  Sullivan  Regional 
Airport,  Sullivan,  Missouri.  The 
development  of  a  standard  instrument 
approach  procedure  (SIAP)  at  the 
Sullivan  Regional  Airport,  Sullivan, 
Missouri,  utilizing  a  new  nondirectional 
beacon  (NDB)  has  made  this  action 
necessary.  Controlled  airspace 
extending  fi-om  700  to  1200  feet  above 
ground  level  (AGL)  is  needed.  For 
aircraft  executing  the  approach.  The 
area  will  be  depicted  on  aeronautical 
charts  to  provide  a  reference  for  pilots 
operating  in  the  area. 

EFFECTIVE  DATE:  0901  u.t.c.  June  23. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Dale 
L.  Gamine,  Airspace  Specialist,  System 
Management  Branch,  ACE-530b, 
Federal  Aviation  Administration,  601 
East  12th  Street,  Kansas  City,  Missouri 
64106;  telephone  number:  (816)  426- 
3408. 

SUPPLEMENTARY  INFORMATION: 
History 

On  January  7,  1994,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace  at 
the  Sullivan  Regional  Airport,  Sullivan. 
Missouri  (59  FR  4611). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  This  amendment  is  the 
same  as  the  proposed  in  the  notice. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  ground  level  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9A,  dated  June  17, 1993,  and 
effective  September  16,  1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Sullivan,  Missouri,  extending  from  700 
feet  AGL  to  1200  feet  AGL.  The 
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development  of  a  SIAP  based  on  a  new 
NDB  located  on  the  Sullivan  Regional 
Airport,  Sullivan,  Missouri,  made  this 
proposal  necessary.  The  intended  effect 
of  this  rule  is  to  provide  adequate  Class 
E  airspace  for  aircraft  executing  the  NDB 
SIAP  at  Sullivan  Regional  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore:  (1)  Is  not  a 
"significant  rule"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulation  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1354(a), 
1510;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(g),  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993.  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  from  700  feet  or  more  above 
the  surface  of  the  earth 


ACE  MO  E5  Sullivan,  MO  (New) 

Sullivan  Regional  Airport,  MO 

(lat.  38°14'01"  N.  long.  91''09'53"  W) 
That  airsapce  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-rnile 
radius  of  Sullivan  Regional  Aiqjort  and 
within  2.5  miles  each  side  of  the  068-degrce 
bearing  from  the  Sullivan  Regional  Airport 
extending  from  the  6.4-mile  radius  to  6.7 
miles  northeast  of  the  airport. 


Issued  in  Kansas  City,  Missouri,  on  April 
13,1994. 

Clarence  E.  Newbem, 

Manager.  Air  Traffic  Division,  Central  Rfgion. 
[FR  Doc.  94-10380  Filed  5-2-94;  8:45  am) 

BILUNQ  CODE  49ia-1>-M 


14  CFR  Part  97 

[Docket  No.  27715;  Amdt  No.  1599] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  IX)T. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Offi(» 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW,, 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 


By  Subscription 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420).  Technical  Programs 
Division.  Flight  Standards  Service. 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW.. 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51.  and  §97.2(1 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SL\P 
as  contained  in  the  transmittal.  The 
SIAPs  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Approach  Procedures 
(TERPS).  In  developing  these  SIAPs,  tho 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports. 

The  FAA  has  determined  through 
testing  that  current  non-localizer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  aircraft  equipped  with 


Federal  Register  /  Vol.  59.  No.  84  /  Tuesday.  May  3,  1994  /  Rules  and  Regulations 


22739 


Global  Positioning  System  (GPS) 
equipment.  In  consideration  of  the 
above,  the  applicable  Standard 
Instniment  Approach  Procedures 
(SIAPs)  will  be  altered  to  include  "or 
GPS"  in  the  title  without  otherwise 
reviewing  or  modifying  the  procedure. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports. 
Navigation  (Air). 

Issued  in  Washington.  DC.  on  April  22. 
1994. 

Thomas  C.  Accardi. 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accnrdingly,  pursuant  to  the 
authority  delegated  to  me,  pprt  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348, 1354(a). 
1421  and  1510;  49  U.S.C.  106(g);  and  14  CFR 
11.49(11)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97.23, 97.27, 97.33, 97.35    [Amended] 

By  amending:  §  97.23  VOR.  WORJ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.27  NDB.  NT)B/DME; 


§  97.33  RNAV  SIAPs:  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 
Effective  June  23,  1994 

Gambell,  AK,  Gambell,  NDB  or  GPS  R\VY  16 

Grig. 
Gambell.  AK.  Gambell.  NDB/DME  or  GPS 

RWY  34,  Amdt.  1 
Gulkana,  AK,  Gulkana.  VOR  or  GPS  RWY  32, 

Amdt.  6 
Gulkana,  AK,  Gulkana,  VOR  or  GPS  RWY  14 

Amdt.  6 
Homer.  AK.  Homer.  NDB  or  GPS  RWY  3, 

Amdt.  2B 
Northwav,  AK.  Northway,  NDB  or  GPS  RWY 

4,  Orig. 
Northwav.  AK,  Northway.  NDB  or  GPS  RWY 

22,  Orig. 
Northway,  AK,  Northway,  VOR/DN^  or 

GPS-A.  Orig. 
Northway,  AK.  Northway,  VOR  or  GPS-B 

Amdt.  3 
Hamilton,  AL.  Marion  County,  VOR  or  GPS 

RWY  18.  Amdt.  4A 
Muscle  Shoals,  AL,  Muscle  Shoals  Regional 

VOR/DME  or  GPS  RWY  11.  Amdt.  5 A 
Muscle  Shoals,  AL.  Muscle  Shoals  Regional. 

VOR  or  GPS  RWY  29,  Amdt.  26A 
Tuscaloosa.  AL,  Tuscaloosa  Muni,  NDB  or 

GPS  RWY  4.  Amdt.  10 
Tuscaloosa.  AL.  Tuscaloosa  Muni.  VOR  or 

TACAN  or  GPS  RWY  22,  Amdt.  13 
Fort  Smith,  AR,  Fort  Smith  Regional,  VOR  or 

TACAN  or  GPS  RWY  25,  Amdt.  20A 
Fort  Smith,  AR.  Fort  Smith  Regional,  VOR/ 

DME  or  TACAN  or  GPS  RWY  7,  Amdt.  10 
Jonesboro,  AR.  Jonesboro  Muni,  VOR  or  GPS 

RWY  23,  Amdt.  9 
Magnolia.  AR,  Magnolia  Muni,  NDB  or  GPS 

RWY  35.  Orig. 
Mountain  Home,  AR.  Baxter  County 

Regional,  VOR  or  GPS-A,  Amdt.  9 
Mountain  Homo.  AR,  Baxter  County 

Regional,  VOR/DME  RNAV  or  GPS  RWY  5, 

Amdt.  1 
Douglas  Bisbee,  AZ,  Bisbee  Douglas  Intl, 

VOR/DME  or  GPS  RWY  17,  Amdt.  5 
Phoenix.  AZ.  Phoenix-Deer  Valley  .Muni. 

NDB  or  GPS  RWY  25L.  Amdt.  3 
Daggett,  CA  Barstow-Daggett,  VOR  or  TACAN 

orGPSRWY21,Amdt.  8 
Firebaugh,  CA.  Firebaugh,  VOR/D.ME  or 

GPS-A.  Amdt.  2 
Fortuna,  CA,  Rohnerville,  VOR  or  GPS  RWY 

11.  Amdt.  2 
Modesto.  CA,  Modesto  City-County  Airport- 
Harry  Sham  Field,  VOR  or  GPS  RWY  28R, 

Amdt.  lOA 
Napa,  CA,  Napa  County.  VOR  or  GPS  RWY 

6,  Amdt.  11 
Oakland,  CA  Metropolitan  Oakland  Intl.  VOR 

or  GPS  RWY  9R.  Amdt.  7 
Oakland,  CA  Metropolitan  Oakland  Intl. 

VOR/DME  or  GPS  RWY  27L,  Amdt.  10 
Palmdale,  CA,  Palmdale  Production  Fit/Test 

Instln  AF  Plant  42,  VOR/DME  or  TACAN 

orGPSRVVY25,  Amdt.  6 
Sacramento.  CA,  Mather  Field,  VOR  or  GPS 

RWY  4R,  Orig. 
Sacramento.  CA.  Mdther  Field,  VOR'DME  or 

GPS  RWY  22L.  Orig. 
Willows.  CA.  Willows-Glenn  County,  VOR/ 

DME  or  GPS  RWY  34.  Amdt.  4 
Grand  Junction,  CO,  Walker  Field,  VOR  or 

GPS  RWY  11,  Amdt.  1 
Montrose,  CO,  Montrose  Regional  VOR/DME 
or  GPS  RWY  13,  Amdt.  8A 


Rifle,  CO,  Garfield  County  Regional,  VOR/ 

DMEorGPS-C.Orig. 
New  Haven,  CT,  Tweed-New  Haven,  VOR  or 

GPS  RWY  2,  Amdt  22 
New  Haven,  CT,  Tweed-New  Haven,  VOR  or 

GPS-A.  Amdt.  2 
Washington.  DC,  Washington  National.  VOR/ 

DME  or  GPS  RWY  15.  Orig. 
Wilmington,  DE,  New  Castle  County,  VOR  or 

GPS  RWY  19,  Amdt.  4 
Wilmington.  DE,  New  Castle  County,  VOR  or 

GPS  RWY  1,  Amdt  3 
Immokalee,  FL,  Imraokalce.  VOR  or  GPS 

RWY  18,  Amdt  4 
Marathon.  FL,  Marathon,  NDB  or  GPS  RWY 

7,  Amdt.  2A 
Miami.  Fl,.  Miami  Intl.  VOR  or  GPS  RWY  12 

/Vmdt.  29 
Miami,  FL,  Miami  Intl,  RNAV  or  GPS  RWY 

9L,  Amdt  9 
Miami.  FL.  Miami  Intl.  NDB  or  GPS  RWY 

27L,  Amdt  18 
Miami.  FL,  Miami  Intl.  VOR  or  GPS  RWY  30 

Amdt.  8 
Miami,  FL.  Miami  Intl.  RNAV  or  GPS  RWY 

27R.  Amdt  5A 
Titusville.  FL,  Space  Center  Executive.  NTJB 

orGPSRWYl8,  Amdt.ll 
Dalton.  GA.  Dalton  Muni.  NDB  or  GPS  RWY 

14,  Orig. 
Hazlehurst,  GA.  Hazlehurst,  NDB  or  GPS 

RWY  14,  Amdt.  3 
MilledgeviMe,  GA.  Baldwin  County,  NDB  or 

GPS  RWY  28.  Orig. 
Moultrie,  GA.  Moultrie  Muni.  VOR  or  GPS 

RWY  22,  Amdt  llA 
Statesboro,  GA,  Statesboro  Muni,  NDB  or 

GPS  RWY  32,  Amdt.  4 
Sylvania,  GA,  Plantation  Airpark,  NDB  or 

GPS  RWY  23,  Amdt.  lA 
Valdosta,  GA,  Valdosta  Regional.  VOR  or 

GPS  RWY  35.  Orig. 
Valdosta.  GA.  Valdosta  Regional,  VOR  or 

GPS  RWY  17.  Orig. 
Kailua-Kona,  HI,  Keahole-Kona  International, 

VOR  or  TACAN  or  GPS  RWY  35.  Amdt.  6 
Kailua-Kona.  HI,  Keahcle-Kona  International 
VOR/DME  or  TACAN  or  GPS  RWY  17, 
/Vmdt.  3 
Charles  Citv,  lA,  Charles  Citv  Muni,  NTIB  or 

GPS  RWY  30.  Amdt  2C 
Charles  City,  lA,  Charles  City  Muni,  NDB  or 

GPS  RWY  12.  Orig.  B 
Cherokee,  I  A.  Cherokee  Muni.  NDB  or  GPS 

RWY  36.  Amdt  4 
Creston,  lA.  Creston  Muni,  NDB  or  GPS  RWY 

34,  Orig.  A 
Independence,  lA,  Independence  Muni,  NDB 

orGPSRWYl7,Amdt2 
Mason  City,  I.^.  Mason  City  Muni,  VOR  or 

GPS  RWY  35.  Amdt.  5A 
Mason  Citv,  lA.  Mason  City  Muni,  VOR/DME 

or  GPS  RWY  17,  Amdt  3 A 
Mason  Citv,  L\,  Mason  City  Muni.  RNAV  or 

GPS  RWY  30.  Amdt  5 
Orange  City.  L\,  Orange  City  Muni,  NDB  or 

GPS  RWY  34,  Amdt.  3 
Sheldon,  lA,  Sheldon  Muni,  VOR  or  GPS 

RWY  33,  Amdt.  1 
Boise,  ID.  Boise  Air  Terminal  (Gowcn  Field). 

VOR'DME  or  GPS  RWY  lOR,  Orig. 
Twin  Falls.  ID.  Twin  Falls-Sun  Valley 
Regional-)oslin  Field,  NDB  or  GPS  RWY 
25,  Amdt.  5 
Twin  Falls,  ID,  Twin  Falls-Sun  Valley 
Regional-Joslin  Field,  VOR  orGPSRWT  7, 
Amdt.  3 
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Kankakee.  IL,  Greater  Kankakee,  VOR  or  GPS 

RWY  4.  Amdt.  5 
Kankakee,  IL.  Greater  Kankakee.  VOR  or  GPS 

RVVY  22,  Amdt.  6 
Morris,  IL,  Morris  Municipal-James  R. 

Washburn  Field,  VOR  or  GPS- A.  Amdt.  9 
Mount  Carmel,  IL,  Mount  Carmel  Muni,  VOR 

or  GPS  RWY  22,  Amdt.  7 
Mount  Carmel,  IL,  Mount  Carmel  Muni,  NDB 

orGPSRWY4,  Amdt.  3 
Mount  Sterling.  !L.  Mount  Sterling  Muni, 

VOR/DME  or  GPS-A.  Orig. 
Salem,  IL,  Salem-Leckrone,  NDB  or  GPS 

RWY  18,  Amdt.  8 
Angola,  IN,  Tri-State  Steuben  County,  NDB 

or  GPS  RWY  5.  Amdt.  6 
Elkhart,  IN,  Elkhart  Muni,  RNAV  or  GPS 

RWY17,  Amdt.  3 
Elkhart,  IN,  Elkhart  Muni,  VOR  or  GPS  RWY 

27,  Amdt.  13A 
Elkhart,  IN,  Elkhart  Muni,  VOR  or  GPS  RVVY 

9,  Amdt.  5 
Elkhart,  IN.  Elkhart  Muni,  VOR-'DME  or  GPS 

RWY  35,  Amdt.  2 
Jeffersonville,  IN,  Clark  County,  VOR  or  GPS 

RWY  1-6,  Amdt.  2 
Richmond,  IN,  Richmond  Muni,  VOR  or  GPS 

RWY24.  Amdt.  11 
Richmond.  IN.  Richmond  Muni,  VOR  or  GPS 

RWY  6,  Amdt.  10 
Richmond,  IN.  Richmond  Muni.  VOR  or  GPS 

RVVY  33,  Orig. 
Washington,  IN.  Daviess  County,  NDB  or  GPS 

RWY  18,  Amdt.  5 
Anthony,  KS,  Anthony  Muni,  VOR  or  GPS- 

A,  Orig. 
Atwood,  KS,  Atwood-Rawlins  County  City- 
County,  NDB  or  GPS  RWY  16.  Amdt.  1 
Colby,  KS,  Shaltz  Field,  NDB  or  GPS  RWY 

17.  Orig. 
Concordia.  KS.  Blosser  Muni,  NDB  or  GPS 

RVVY  17,  Amdt.  lA 
Dodge  Citv.  KS,  Dodge  City  Regional,  VOR/ 

DME orGPS  RWY  32,  Amdt.  3A 
El  Dorado,  KS,  Captain  Jack  Thomas/El 

Dorado,  NDB  or  GPS  RWY  4,  Amdt.  2 
Elkhart,  KS,  Elkhart-Morton  County,  NDB  or 

GPS  RVVY  35,  Orig. 
McPherson,  KS,  McPherson,  NDB  or  GPS 

RWY  18,  Orig. 
Ulysses,  KS.  Ulysses.  NDB  or  GPS  RWY  12, 

Amdt.  2 
Louisville.  KY,  Bowman  Field,  NDB  or  GPS 

RWY  32,  Amdt.  14 
Louisville,  KY,  Bowman  Field.  VOR  or  GPS 

RVVY  14,  Amdt.  90 
Louisville,  KY,  Bovmian  Field,  VOR  or  GPS 

RWY  24,  Amdt.  6A 
Shreveport,  LA.  Shrevefwrt  Downtown,  VOR 

or  GPS  RWY  14,  Amdt.  14 
Marksville,  LA,  Marksville  Muni,  VOR/DME 

or  GPS-A,  Amdt.  3 
Marksville,  LA,  Marksville  Muni,  NDB  or 

GPS  RVVY  4,  Amdt.  lA 
Boston,  MA,  General  Edward  Lawrence 

Logan  Intl,  VOR/DME  or  GPS-A,  Orig. 
Boston.  MA.  General  Edward  Lawrence 

Logan  Intl,  NDB  or  GPS  RVVY  4R,  Amdt,  22 
Boston,  MA,  General  Edward  Lawrence 

Logan  Intl,  VOR/DME  or  GPS  RWY  15R, 

Orig. 
Boston,  MA,  General  Edward  Lawrence 

Logan  Intl,  NDB  or  GPS  RWY  22L,  Amdt. 

9 
Salisbury,  MD.  Salisbury-Wicomico  County 

Regional,  VOR  or  GPS  RVVY  5,  Amdt.  8A 


Salisbury,  MD,  Salisbury-Wicomico  County 

Regional,  VOR  or  GPS  RWY  23,  Amdt.  8A 
Salisbury,  MD.  Salisbury- Wicomico  County 

Regional,  VOR  or  GPS  RWY  32,  Amdt.  8A 
Houlton,  ME,  Houlton  Intl,  VOR  or  GPS  RWY 

5,  Amdt.  9 
Millinocket,  ME,  Millinocket  Muni,  NDB  or 

GPS  RWY  29,  Amdt.  3 
Millinocket,  ME,  Millinocket  Muni,  VOR  or 

GPS-A,  Amdt.  10 
Alma,  MI,  Gratiot  Community.  NDB  or  GPS 

RWY  9.  Amdt.  5 
Alma,  MI,  Gratiot  Community,  VOR/DME 

RNAV  or  GPS  RWY  27,  Amdt:  6 
Gladwin,  MI,  Charles  C.  Zettel  Memorial, 

NDB  or  GPS  RWY  27,  /Vmdt.  3A 
Greenville,  MI.  Greenville  Muni,  VOR/DME 

or  GPS-A,  Orig. 
Ironwood,  MI,  Gogebic  County,  VOR/DME  or 

GPS  RWY  27,  Amdt.  8 
Ironwood,  MI,  Gogebic  County,  VOR  or  GPS 

RVVY  9,  Amdt.  12 
Marquette,  MI,  Marquette  County,  VOR  or 

GPS  RWY  8,  Amdt.  2A 
Marquette,  MI,  Marquette  County,  VOR  or 

GPS  RWY  26,  Amdt.  2A 
Marshall,  MI,  Brooks  Field,  VOR  or  GPS 

RWY  28.  Amdt.  13 
Saginaw,  MI,  Tri-City  Intl,  VOR  or  GPS  RWY 

5,  Amdt.  14 
Saginaw,  MI,  Tri-City  Intl,  VOR  or  GPS  RWY 

14.  Amdt.  13 
Saginaw,  MI,  Tri-City  Intl,  VOR  or  GPS  RWY 

23,  Amdt.  14 
Saginaw.  MI,  Tri-City  Intl,  VOR  or  GPS  RWY 

32.  Amdt.  9 
Bemidji,  MN,  Bemidji-Bellrami  County,  VOR 

or  GPS  RVVY  13,  Amdt.  16A 
Bemidji,  MN,  Bemidji-Beltrami  County, 

VOR/DME  or  TACAN  or  GPS  RVVY  31. 

Amdt.  12A 
Benson.  MN,  Benson  Muni,  NDB  or  GPS 

RVVY  14,  Amdt.  5 
Grand  Rapids,  MN,  Grand  Rapids/Itasca 

County-Gordon  Newstrom  Field,  VOR/ 

DME  or  GPS  RVVY  16,  Orig. 
Grand  Rapids,  MN,  Grand  Rapids/Itasca 

County-Gordon  Newstrom  Field,  VOR  or 

GPS  RWY  34,  Amdt.  9 
Pipestone,  MN,  Pipesfone  Muni,  NDB  or  GPS 

RVVY  36,  Amdt.  5A 
Willmar,  MN,  Willmar  Muni-John  L.  Rice 

Field,  VOR  or  GPS  RWY  10,  /Vmdt.  lA 
Willmar,  MN,  Willmar  Muni-John  L.  Rice 

Field,  VOR  or  GPS  RWY  28,  Amdt.  1 A 
Grain  Valley,  MO,  East  Kansas  City,  VOR/ 

DME  RNAV  or  GPS  RWY  27,  Amdt.  1 
Grain  Valley.  MO,  East  Kansas  City,  VOR  or 

GPS  RWY  23,  Amdt.  2 
Lebanon,  MO,  Floyd  W.  Jones  Lebanon,  NDB 

or  GPS  RWY  36>mdt.  5 
Maiden.  MO,  Malderi  Muni,  VOR  or  GPS 

RWY  31,  Amdt.  7A 
Maiden.  MO,  Maiden  Muni,  RNAV  or  GPS 

RVVY  13,  Orig. 
Mountain  View,  MO,  Mountain  View,  NDB 

or  GPS  RWY  28,  Amdt.  3 
Poplar  Bluff.  MO,  Poplar  Bluff  Muni,  NDB  or 

GPS  RWY  36,  Amdt.  lA 
Clarksdale.  MS.  Fletcher  Field.  NDB  or  GPS- 

A.  Orig. 
Clarksdale.  MS,  Fletcher  Field,  NDB  or  GPS 

RWY  36,  Amdt.  7 
Greenwood,  MS,  Greenwood-Leflore,  RNAV 

or  GPS  RWY  36,  Amdt.  3 
Greenwood,  MS,  Greenwood-Leflore,  VOR  or 

GPS  RWY  5,  Amdt.  9 


Greenwood,  MS,  Greenwood-Leflore,  NDB  or 

GPS  RVVY  18,  Amdt.  1 
Miles  City,  MT,  Frank  Wiley  Field,  VOR  or 

GPSRVVY4.  Amdt.  11 
Miles  City,  MT,  Frank  Wiley  Field,  VOR/ 

DME  or  GPS  RWY  22,  Amdt.  8 
Shelby,  MT,  Shelby,  NDB  or  GPS  RWY  23. 

Amdt.  6 
Elkin,  NC,  Elkin  Muni,  NDB  or  GPS  R'A^  25. 

Amdt.  1 
Kenansville.  NC,  Duplin  County,  NDB  or  GPS 

RWY  22,  Amdt.  5 
Morganton.  NC,  Morganton-Lenoir,  NDB  or 

GPS  RWY  3,  Amdt.  4 
New  Bern,  NC.  Craven  County  Regional,  VO'"'. 

orGPSRVVY4,  Amdt.  3A 
New  Bern,  NC,  Craven  County  Regional.  VI /R 

orGPSRVVY22,  Amdt.  IB 
Oxford,  NC,  Henderson-Oxford,  NDB  or  GPS 

RWY  6,  Amdt.  IB 
Salisbury,  NC,  Rowan  County.  VOR  or GPS- 

A,  Amdt.  7 

Salisbury,  NC,  Rowan  County,  VOR  or  GPS 

RWY2,  Amdt.  5 
Salisbury,  NC,  Rowan  County,  VOR  or  GPS 

RWY  20.  Amdt.  1 
Salisbury,  NC,  Rowan  County,  NDB  or  GPS- 

B,  Amdt.  10 

Jamestown,  ND,  Jamestown  Muni,  VOR  or 

GPS  RWY  13.  Amdt.  7 
Jamestown,  ND,  Jamestown  Muni.  VOR  or 

GPS  RVVY  31,  Amdt.  8 
Alliance,  NE,  Alliance  Muni,  VOR  or  GPS 

RWY  12,  Amdt.  2 
O'Neill,  NE,  The  O'Neill  Muni-John  L.  Baker 

Field.  VOR  or  GPS  RWY  13.  Amdt.  5 
O'Neill,  NE,  The  O'Neill  Muni-John  L.  Baker 

Field,  VOR  or  GPS  RWY  31,  Amdt.  1 
Scottsbluff,  NE.  William  B.  Heilig  Field,  NDB 

orGPSRVVYl2,  Amdt.  7 
Scottsbluff,  NE,  William  B.  Heilig  Field,  VOR 

or  TACAN  or  GPS  RWY  23.  Amdt.  10 
Scottsbluff.  NE,  William  B.  Heilig  Field, 

VOR/DME  or  GPS  RWY  5,  Amdt.  3 
York.  NE,  York  Muni,  NDB  or  GPS  RWY  35, 

Amdt.  2 
Claremont,  NH,  Claremont  Muni,  NDB  or 

GPS-A,  Orig. 
Lebanon,  NH,  Lebanon  Muni,  NDB  or  GPS- 

B,  Amdt.  3 
Teterboro,  NJ,  Tetcrboro,  VOR/DME  RNAV  or 

GPS  RWY  24.  Orig.  A 
Teterboro,  NJ,  Teterboro,  VOR/DME  or  GPS- 

B,  Amdt.  2 
Teterboro,  NJ,  Teterboro,  VOR/DME  or  GPS- 

A,  Amdt.  2 
Teterboro,  NJ,  Teterboro,  NDB  or  GPS  RVVY 

6,  Amdt.  17A 
Vineland,  NJ,  Kroelinger,  VOR  or  GPS-B, 

Orig. 
Artesia,  NM,  Artesia  Muni,  NDB  or  GPS  RWY 

12,  Amdt.  2 
Artesia,  NM,  Artesia  Muni,  NDB  or  GPS  RWY 

30,  Amdt.  2 
Zuni  Pueblo,  NM,  Black  Rock,  VOR/DME  or 

GPS  RVVY  7,  Orig. 
Reno,  NV,  Reno  Cannon  Intl,  VOR  or  GPS- 

D.  Amdt.  6 
Reno,  NV,  Reno  Cannon  Intl,  NDB  or  GPS 

RWY  16R,  Amdt.  5 
Newburgh,  NY,  Stewart  Intl,  RNAV  or  GPS 

RVVY  16,  Amdt.  2A 
Newburgh,  NY,  Stewart  Intl,  NDB  or  GPS 

RWY  9,  Amdt.  7 
Newburgh,  NY,  Stewart  Intl,  RNAV  or  GPS 

RWY  27,  Amdt.  lA 
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Poughkeepsie,  NY.  Dutchess  County.  VOR  or 

GPS-A.  Amdt.  10 
Poughkeepsie.  NY,  Dutchess  Count>',  VOR/ 

DME  or  TACAN  or  GPS  RWY  24,' Amdt.  3 
Poughkeepsie,  NY,  Dutchess  County.  RNAV 

lor  GPS  RWY  6.  Amdt.  5 
Schenectady,  NY,  Schenectady  County,  NDB 

drGPSRWY22,  Amdt.  14 
&;^enectady.  NY,  Schenectady  County,  NDB 

or  GPS  RWY  28,  Amdt.  9 
A  ihland,  OH.  Ashland  County,  NDB  or  GPS 

RWY  18.  Amdt.  8 
Athland.  OH,  Ashland  Countv,  VOR  or  GPS- 

A,  Amdt.  6 
Cioveland,  OH.  Burke  Lakefront.  NDB  or  GPS 

IRWY  24R,  Orig.  B 
OJtlawa,  OH,  Putman  County,  VOR  or  GPS 

IRWY  27,  Amdt.  1 
Toledo.  OH.  Toledo  Express.  VOR/DME 

!RNAV  or  GPS  RWY  16,  Amdt.  5 
T(iltxlo.  OH.  Toledo  Express.  VOR/DME  or 

GPS  RWY  34,  Amdt.  5 
T(iledo,  OH,  Toledo  Express.  NDB  or  GPS 

HWY  7,  Amdt.  23 
Vin  Wert.  OH.  Van  Wert  County.  NDB  or 

pFS  KWY  9,  Amdt.  1 
Versailles.  OH,  Darke  County,  NDB  or  GPS 

RWY  9,  Amdt.  7 
Wilmington,  OH,  Airborne  Airpark.  VOR  or 

UPS  KWY  4.  Amdt.  4 
Wilmington,  OH,  Airborne  Airpark,  VOR/ 

DME  or  GPS  RWY  22,  .Amdt.  3 
Bihtkweli,  OK,  Blackwell-Tonkawa  Muni, 

MOR/DME  RNAV  or  GPS  RWY  17,  Amdt. 

BlELkwull.  OK.  Blackwell-Tonkawa  Muni. 

MOR  or  GPS-A,  Amdt.  3 
Ciislhing,  OK.  Gushing  Muni,  NDB  or  GPS 
\^Vy  35.  Amdt.  3B 

rant,  OK,  Eaker  Field,  NDB  or  GPS  RWY 
5.  Amdt.  5 

thrie.  OK,  Guthrie  Muni,  NDB  or  GPS 
\VY  16.  Amdt.  3 

ivmon.  OK.  GujTOon  Muni.  NDB  or  GPS 
'.WY  18.  Amdt.  5 

VOR  or  TACAN  or  GPS 


NDB  or  GPS  RWY  36R. 


Ma.  OK,  Tulsa  IntI 

kWY  26,  Amdt.  22 

jl$a.  OK,  Tulsa  Intl 
ndt.  19 
Tujlsa.  OK.  Tulsa  Intl.  VOR/DNfE  or  TAC\N 

ifCF'SRWYS,  Amdt.  3A 
Tujia.  OK,  Tulsa  Intl,  NDB  or  GPS  RWY  18L 

ndt  10 
Klamath  Falls.  OR.  Klamath  Falls  Intl.  VOR/ 

DME  or  TACAN  or  GPS  RWY  14.  Amdt.  3 
KUmath  Falls,  OR,  Klamath  Falls  Intl,  VOR 

(if  GPS-B,  A.mdt.  3 
Klijmath  Falls.  OR,  Klamath  Falls  Intl.  NDB 

4rGI\SRWY32,  Amdt.  1 
Pcijidleton,  OR,  Eastern  Oregon  Regional  At 

Pendleton.  NDB  or  GPS-A,  Amdt.  7 
Piiipdlotoh,  OR.  Eastern  Oregon  Regional  At 

Pendleton,  VOR  or  GPS  RWY  7,  Amdt.  14 
PhJledelphia,  PA.  Philadelphia  Intl,  R.N1AV  or 

GPSRWY17,  Amdt.  4 
Philadelphia.  PA,  Philadelphia  Intl.  VOR/ 

DME  or  GPS-A.  Amdt.  1 
Philadelphia.  PA.  Philadelphia  Intl,  NDB  or 

GPS  RWY  27L.  Amdt.  5 
Philadelphia.  PA.  Philadelphia  Intl.  RNAV  or 

GPS  RWY  35,  Amdt.  3A 
Pittsburgh,  PA,  Allegheny  County.  VOR/DME 

RNAV  or  GPS  RWY  10,  Amdt.  6 
Pitt.sburgh.  PA.  Allegheny  County.  VOR  or 

GPS  RWY  5.  Amdt.  9A 
Pittsburgh.  PA,  Allegheny  County,  NDB  or 

GPS  RWY  28.  Amdt.  22A 


Washington,  PA,  Washington  County.  NDB 

or  GPS  RWY  27,  Orig.  A 
Washington.  PA,  Washington  County,  VOR 

or  GPS-B,  Amdt.  6A 
Aguadilla,  PR,  Rafael  Hernandez,  VOR/DME 

or  TACAN  or  GPS  RWY  8,  Amdt.  1 
Providence,  RI,  Theodore  Francis  Green 

State,  VOR  or  GPS  RWY  34,  Amdt.  4 
Aiken.  SC,  Aiken  Muni,  NDB  or  GPS  RWY 

24,  /Vmdt  9 
Aiken,  SC,  Aiken  Muni,  VOR/DME  or  GPS- 

A.Orig. 
Greenville.  SC.  Donaldson  Center.  NDB  or 

GPS  RWY  4,  Amdt.  4 
Klngstrefl,  SC,  Williamsburg  County,  NDB  or 

GPS  RWY  14.  /^dt.  3 
North  Myrtle  Beach.  SC  Grand  Strand.  VOR 

orGPSRWYS.  Amdt.  19 
North  Myrtle  Beach,  SC  Grand  Strand,  VOR 

or  GPS  RWY  23.  Amdt.  18 
Brookings,  SD.  Brookings  Muni,  VOR  or  GPS 

RWY  12,  Amdt.  10 
Brookings,  SD,  Brookings  Muni,  VOR  or  GPS 

RWY  30,  Amdt.  9 
Centerville.  TN.  Centerville  Muni.  VOR'DME 

or  GPS  RWY  2.  Amdt.  2 
Greeneville.  TN,  Greeneville  Muni.  NDB  or 

GPS  RWY  5,  /imdt  4 
Lexington.  TN.  Franklin  Wilkins.  VOR  or 

GPS  RWY  33,  Amdt.  9 
Morristown.  TN,  Moore-Murrell,  NDB  or  GPS 

RWY  5,  Amdt.  4 
Pulaski.  TN.  Abernathy  Field.  VOR/DME  or 

GPS  RWY  33.  Orig.  A 
Pulaski,  TN,  Abernathy  Field,  NDB  or  GPS 

RWY  15,  Amdt.  4 
Savannah.  TN,  Savannah-Hardin  County, 

NDB  or  GPS  RWY  18,  Amdt.  3A 
Brady.  TX.  Curtis  Field.  NDB  or  GPS  RWY 

17.  Amdt.  2 
Can-izo  Springs,  TX,  Dimmit  County.  NDB  or 

GPSRVVY31,  Amdt.  2 
Carthage.  TX.  Panola  County-Sharpe  Field, 

NDB  or  GPS  RWY  35,  Orig. 
Houston.  TX,  Andrau  Airpark,  NDB  or  GPS 

RWY  16,  Amdt.  16 
Houston,  TX,  David  Wayne  Hooks  Memorial, 

RNAV  or  GPS  RWY  35L.  Amdt.  3 
Houston.  TX,  David  Wayne  Hooks  Memorial. 

RNAV  or  GPS  RWY  17R,  Amdt.  3 
Houston,  TX,  William  P.  Hobby.  VORv'DME 

or  GPS  RWY  35,  Amdt.  2 
Houston.  TX.  William  P.  Hobbv,  VOR/DME 

orGPSRWY30L,  Amdt.  16' 
Houston,  TX,  William  P.  Hobbv.  VOR.'D.ME 

orGPSRWY4.  Amdt.  17 
Houston.  TX,  William  P.  Hobby,  VOR  or  GPS 

RWY  12R.  Amdt.  18 
Houston.  TX.  William  P.  Hobby,  VOR/DME 

or  GPS  RWY  22.  Amdt.  23A 
Jacksonville,  TX,  Cherokee  County,  VOR/ 

DME  or  GPS  RWY  13.  Amdt.  2 
McKinney,  TX,  McKinney  Muni,  VOR/DME 

or  GPS-A.  Amdt.  3 
Mineral  Wells.  TX.  Mineral  Wells.  VOR  or 

GPS  RWY  31.  Amdt.  9A 
Olncy,  TX,  OIney  Muni.  NDB  or  GPS  RWY 

17.  Amdt.  3 

Paris.  TX.  Cox  Field.  VOR/DME  or  GPS  RWY 

35.  /Vmdt.  10 
Plainview.  TX,  Hale  County.  VOR  or  GPS 

RWY  4,  Amdt.  8 
Snyder,  TX,  Winston  Field,  NDB  or  GPS 

RWY  35,  Amdt.  1 
Sonora.  TX.  Sonora  Muni.  NDB  or  GPS  RWY 

18.  Aradt.  3 


Van  Horn.  TX.  Culberson  County.  NDB  or 

GPS  RWY  21,  Aradt  1 
Waco,  TX,  Waco  Regional  VOR/DME  or  GPS 

RWY  32,  Amdt.  13 
Waco,  TX.  Waco  Regional  VOR  or  GPS  RWY 

14,  Amdt.  20 

Waco,  TX.  Waco  Regional  NDB  or  GPS  RWY 

19, /imdt  17 
Salt  Lake  City  UT,  Salt  Lake  Qty  Intl,  VOR/ 
-  DME  or  TACAN  or  GPS  RWY  34.  Amdt.  6 
Salt  Uke  Qty  UT.  Salt  Uke  Qty  Intl,  VOR 

or  TACAN  or  GPS  RWY  16.  /Vmdt.  22 
Salt  Uke  Qty  UT,  Salt  Uke  City  Intl,  VOR 

or  TACAN  or  GPS  RWY  17,  /Vmdt.  10 
Culpeper.  VA,  Culpeper  County,  NDB  or 

GPS-B,  Orig. 
Culpeper.  VA.  Culpeper  County.  VOR  or 

GPS-A,  /Vmdt.  4 
Culpeper,  VA,  Culpeper  County,  VOR/DME 

RNAV  or  GPS  RWY  22,  /Vmdt.  1 
South  Boston,  VA.  William  M.  Tuck,  VOR  or 

GPS-A.  Amdt.  6 
Wakefield.  VA.  Wakefield  Muni.  NDB  or  GPS 

RWY  20,  Amdt,  4 
Wise.  VA,  Lonesome  Pine,  RNAV  or  GPS 

RWY  24,  Amdt.  2 
Burlington/Mount  Vernon,  WA,  Skagit 

Regional/Bay  View,  NDB  or  GPS  RWY  10, 

Amdt.  2 
Kenton,  VA.  Renton  Muni,  NDB  or  GPS  RWY 

15,  Amdt.  2 

Seattle.  WA.  Seattle-Tacoma  Intl.  VOR  or 

GPSRWY34L/R.Amdt.  8 
Seattle,  WA,  &!attle-Tacoma  Intl,  VOR  or 

GPSRWYl6L/R,Amdt.  12 
aintonville,  Wl,  Clintonville  Muni,  NDB  or 

GPS  RWY  32.  Amdt.  6 
Fort  Atkinson.  Wl,  Fort  Atkinson  Muni,  VOR 

or  GPS-A,  Orig. 
Manitowish  Waters.  Wl.  Manitowish  Waters. 

NDB  or  Gf>S  RV\T  32.  Orig. 
Manitowoc,  Wl,  Manitowoc  County,  VOR  or 

GPS  RWY  35,  Amdt.  12 
Manitowoc.  Wl.  Manitowoc  County,  VOR  or 

GPS  RWY  17.  Amdt.  13 
Platteville.  Wl,  Gran!  Countv,  VOPJDME 

RNAV  or  GPS  RWY  25,  .^mdt.  6 
Sturgeon  Bay,  Wl.  D<x)r  Countv  Chcrrviand, 

NDB  or  GPS  RWY  1 ,  Amdt  9 
West  Bend,  Wl,  West  Bend  Muni,  VOR  or 

GPS  RWY  24.  Amdt,  2 
West  Bend.  Wl.  West  Bend  .Muni,  RNAV  or 
•  GPS  RWY  13,  Amdt.  5 
West  Bend,  Wl,  West  Bend  Muni,  NDB  or 

GPS  RWY  31.  Amdt.  10 
Morgantown,  WV.  Morganfown  Muni-Walter 

L  Bill  Hart  Field,  VOR  or  GPS-A,  Amdt. 

11 
Morganfown.  WV.  .Morgantown  Muni-Walter 

L  Bill  Hart  Field,  NDB  or  GPS-18,  /Vmdt. 

15 
Parkersburg.  WV,  Wood  County  Airport  Gill 

Robb  Wilson  Field,  VOR  or  GPS  RWY  21. 

Amdt.  14 
Big  Pinev.  WV.  Big  Piney-Marbleton,  VOR  or 

GPS  RWY  31.  Amdt.  3 
Riverton,  WY.  Riverton  Regional.  VOR  or 

GPS  RWY  28,  Amdt.  8 
Riverton.  WY.  Riverton  Regional,  VOR  or 
GPS  RWY  10,  Amdt.  8 

The  following  are  corrected  procedure 
titles  adding  "or  GPS"  published  in 
Transmittal  Letter  94-09. 

Hot  Springs.  AR.  Memorial  Field.  VOR  or 
GPS-2  RWY  5.  /Vmdt.  3 
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Bedford.  IN.  Virgil  L  Crissom  Muni,  VOR/ 

PME  or  GPS  RWY  13.  Aindt  9 
Maristee.  Ml.  Manistee  County-Blacker  . 

VOR  or  GPS  RWY  9.  Amdt  11 
MiU!isJe«,  Ml.  Mani-stee  County-Blnckcr.  VOR 

orGrSRVVY27.  Amdt.  11 
Alexandria.  MN,  Chandler  Field.  VOR  or  GPS 

RWY  22,  Amdt.  14 
Laconia.  NH.  Laconia  Muni.  NDB  or  GPS 

KWY  8.  Amdt  6 
Las  Vegas,  NV.  McCarran  Intl,  VOR-'DME  or 

GPS  RWY  IR,  Orig. 
Alwrdeen,  SD.  Aberdeen  Regional,  VOR'DME 

or  GPS  RWY  13.  Amdt.  11 
|FR  Doc.  94-10534  Filed  5-2-94;  8:45  am) 

BILUKQ  COCE  4910-13-M 


DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 

15CFRPart7 

National  Institute  of  Standards  and 
Technology 

15CFRPart285 
[Docket  Na  930103-4017] 
R1N0693-AB15 

National  Voluntsvy  Lat>oratory 
Accreditation  Program 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
action:  Final  rule. 

SUMMARY:  Tlie  Director  of  the  National 
Institute  of  Standards  and  Technology, 
United  States  Department  of  Commerce, 
is  today  issuing  a  final  rule  making 
changes  to  regulations  previously  found 
at  15  CFR  part  7  pertaining  to  the 
operation  of  the  National  Voluntary 
Laboratory  Accreditation  Program 
(NVLAP).  The  NVLAP  procedures  are 
redesignated  as  part  285  of  title  15  of  the 
Code  of  Federal  Regulations,  and  are 
revised  to  expand  tlie  procedures  to 
Include  accreditation  of  calibration 
laboratories;  update  the  procedures  for 
compatibility  with  conformity  assurance 
and  osiessment  concepts;  assure 
consistency  with  relevant  International 
Orj;anization  for  Standardization  (ISO) 
documents  (e.g.,  ISO  Guides  25,  38,  43, 
58,  and  90001;  and  facilitate  and 
promote  acceptance  of  calibration  and 
test  results  between  countries  to  avoid 
barriers  to  trade.  Provisions  in  this 
regard  will  facilitate  cooperation 
between  laboratories  and  other  bodies  to 
assist  in  the  exchange  of  information 
and  experience,  harmonize  standards 
and  procedures,  and  establish  the  basis 
for  bi-lateral  and  multi-lateral 
agreements. 

EFFECTIVE  DATE:  This  rule  is  effective 
June  2,  1994. 


ADDRESSES:  Albert  D.  Tholen,  Chief, 
National  Voluntary  Laboratory 
Accreditation  Program,  National 
Institute  of  Standards  and  Technology, 
Building  411,  room  A162,  Gaithersburg. 
MD  20899,  telephone  number  (301) 
975-4016. 

FOR  FURTHER  INFORMATION  CONTACT: 
Albert  D.  Tholen.  Chief,  National 
Voluntary  Laboratory  Accreditation 
Program,  (301)  975-4016. 

SUPPLEMENTARY  INFORMATION:  The 
Director  of  the  National  Institute  of 
Standards  and  Technology,  (NIST)  Is 
today  issuing  a  final  rule  making 
changes  to  regulations  previously  found 
at  15  CFR  Part  7  pertaining  to  the 
operation  of  the  National  Voluntary 
Laboratory  Accreditation  Program 
(NVLAP).  NVLAP  provides  an  unbiased 
thLnj  party  evaluation  and  recognition 
of  laboratory  performance,  as  well  as 
expert  teciuiical  assistance  to  upgrade 
that  performance,  by  acc^iting 
calibration  laboratories  and  testing 
laboratories  found  competent  to  perform 
specific  tests  or  calibration.s. 

Competence  is  defined  as  the  ability 
of  a  laboratory  to  meet  the  NVLAP 
conditions  set  out  in  the  NVLAP 
regulations  and  to  conform  to  the 
criteria  In  NVLAP  publications  for 
particular  calibration  and  test  methods. 
Specifically,  NVLAP  accreditation 
indicates  that  a  laboratory's  quality 
system,  staff,  facilities  and  equipment, 
calibration  protocols,  methods  and 
procedures,  records  and  reports  have 
been  evaluated  and  found  to  meet 
NVLAP  criteria. 

Accreditation  is  granted  following 
successful  completion  of  a  process 
which  includes  submission  of  an 
application  and  payment  of  fees  by  the 
laboratory,  an  on-site  assessment, 
resolution  of  any  deficiencies  identified 
during  the  on-site  assessment, 
participation  in  proficiency  testing, 
technical  evaluation,  and  administrative 
review.  The  accreditation  is  formalized 
through  issuance  of  a  Certificate  of 
Accreditation  and  Scope  of 
Accreditation  and  is  publicized  by 
announcement  in  various  government 
and  private  media.  N'VL.^P  accreditation 
does  not  imply  any  guarantee  or 
certification  of  laboratory  performance 
or  test/calibration  data;  it  is  solely  a 
finding  of  laboratory  competence. 

N'\'LAP  accreditation  is  available  to 
commercial  laboratories,  manufacturers' 
in-house  laboratories,  university 
laboratories,  and  federal,  state  and  local 
government  laboratories.  Foreign-based 
laboratories  may  also  be  accredited  if 
they  meet  the  same  requirements  as 
domestic  laboratories  and  pay  any 


additional  fees  required  for  travel 
expenses. 

NVLAP  is  comprised  of  a  series  of 
laboratory  accreditation  programs 
(LAPs)  wnich  are  established  on  the 
basis  of  requests  and  demonstrated 
need.  Each  I.AP  includes  specific 
calibration  and/or  tost  standards  and 
related  methods  and  protocols 
assembled  to  satisfy  the  unique  needs 
for  accreditation  in  a  field  of  testing, 
field  of  calibration,  product  or  service. 

Description  of  the  Changes 

The  NVLAP  proc4?dures  are 
redesignated  as  part  265  of  title  15  of  the 
Code  of  Federal  Regulation.^;  expanded 
to  include  accreditation  of  calibration 
laboratories;  updated  for  compatibility 
with  conformity  assurance  and 
assessment  concepts;  made  consistent 
with  relevant  International  Organization 
for  Standardization  (ISO)  docu.nrnnts 
(e.g..  ISO  Guides  25,  38,  43,  58,  and 
9000);  revised  to  facilitate  and  promote 
acceptance  of  calibration  and  test  results 
between  countries  to  avoid  barriers  to 
trade;  and  to  eliminate  references  to  the 
NVLAP  advisory  committee.  Section  D 
has  been  replaced  with  language 
essentially  identical  to  ISO  Guide  25. 
Provisions  in  this  regard  will  facilitate 
cooperation  between  laboratories  and 
other  bodies  to  assist  in  the  exchange  of 
information  and  experience,  harmonize 
standards  and  procedures,  and  establish 
the  basis  for  bi-lateral  and  multi-lateral 
agreements. 

Summary  of  Comments 

On  July  27, 1993.  the  National 
Institute  of  Standards  and  Technology 
published  a  notice  of  proposed 
rulemaking  in  the  FederaJ  Register  (58 
FR  40087).  A  total  of  11  letters  were 
received:  Four  trade  associations,  three 
manufacturers,  one  government  agency, 
one  laboratory  accrediting  organization, 
one  testing  laboratory,  and  one 
consultant  commented.  All  eleven 
supported  the  proposal,  especially  the 
changes  in  procedures  that  will  result  In 
achieving  compatibility  with 
international  standards  and  guides  and 
broadening  the  scope  of  NVLAP  to 
include  accreditation  of  calibration 
luboratories. 

Other  than  recommendations  to 
strengthen  the  national  and 
international  recogriition  of  NVLAP 
accredited  laboratory  data,  the 
comments  covered  a  wide  range  of 
suggestions  made  by  only  one  or  two  of 
the  respondents.  Recommendations  are 
addressed  below  with  a  summary 
"Recommendation"  and  a  "Response" 
for  each. 

Comment.  One  accreditation 
organization  and  one  consultant 
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suggested  that  NVLAP  clarify  §  285.24 
Denying.  Suspending,  and  revoking 
accreditation,  to  specify  the  conditions 
for  making  a  suspension  decision  vis-a- 
viaa  revocation  decision. 

\Besponse.  Section  285.24  (e)  clearly 
states  that  invoking  suspension  or 
reivocafion  "will  depend  on  the  nature 
of  the  violation(s)".  It  is  very  difficult  to 
be  prescriptive  because  of  the  vast 
possible  combinations  of  laboratory 
operations  and  deficiencies.  Selecting 
suspension  action  implies  the 
expectation  that  deficiencies  can  be 
resolved  before  actual  suspension  is 
invoked;  additionally,  if  suspension  is 
invoked,  the  expectation  is  that  it  will 
barather  short  lived.  Revocation,  in 
contrast,  is  clearly  used  in  cases  of  more 
serious  deficiencies  that  are  not  likely  to 
be  resolved.  The  return  of  the  Certificate 
and  Scope  of  Accreditation  are  required 
under  revocation;  it  is  expected  ifiat 
suispension  will  be  short  lived,  therefore 
return  of  the  Certificate  and  Scope  are 
not  required. 

flomment.  One  manufacturer  and  one 
lal^Oratory  suggested  that  hA^LAP 
procedures  should  provide  for  an 
"ojffice  of  government  liaison"  to  work 
toward  reduction  of  redundant 
accreditation  programs  in  the  United 
States  to  save  laboratories  the  expense 
of  baying  for  multiple  programs. 
Hesponse.  Although  redundant 
programs  and  multiple  audits  cause 
co^ifusion  and  added  expense  to 
ac<tredited  laboratories,  NVLAP  has  no 
auibority  to  add  a  provision  regarding 
recjimdant  programs  ar.d/or  multiple 
audits.  The  NVLAP  process  is  designed 
so  that  NVLAP  itself  does  not  offer  a 
LAP  that  duplicates  one  that  exists  or 
cotjild  be  offered  by  a  public  .sector 
acqneditor. 

(Comment.  One  consultant  suggested 
that  although  a  definition  is  provided 
for j the  term  "Certificate  of 
Acijfeditation".  a  definition  is  needed 
for  the  term  "Certificate"  as  used  in  the 
definition  of  "Reference  material". 

liespon'ie.  See  NIST  Special 
Publication  260,  "Standard  Reference 
Mafterials  Catalog",  for  definition  and 
discussion  of  the  term  "certifirxitu"  as  it 
applies  to  Standard  Reference  Materials. 
Defining  the  term  in  the  NVLAP 
procedures  would  be  confusing  and  out 
of  Context  with  its  use. 

Comment.  One  manufacturer 
suggested  that  part  285  should  be 
referenced  in  §  285.6  NVLAP 
doaumentation. 

Hissponse.  Section  285.6  (a)  will  be 
chahged  to  include  such  a  reference. 

Comment.  One  trade  association 
suggested  that  NVLAP  modify  the 
definition  for  Authorized  Representative 
in  §285.5  Definitions  to  provide  an 


organization  with  more  flexibility  in 
naming  an  Authorized  Representative. 

Besponse.  TTiis  section  will  be 
reworded  to  provide  additional 
flexibility  by  stating  that  the  Authorized 
Representative  of  an  accredited 
laboratory  may  be  an  individual  who  is 
authorized  by  the  laboratory  or  the 
parent  organization. 

Comment.  One  manufacturer 
suggested  adding  a  definition  for 
Competent  to  §285.5  Definitions. 

Response.  The  definition  of 
Competence  will  be  added  as  "the 
ability  of  a  laboratory  to  meet  the 
NXTJVP  conditions  and  to  conform  to 
the  criteria  in  NVLAP  publications  for 
specific  calibration  and  test  methods". 

Comment.  One  manufacturer 
suggested  modifying  the  definition  of 
NVLAP  in  §  285.5  Definitions  to  include 
its  relationship  to  NIST. 

Response.  Agree.  The  definition  for 
N'VLAP  will  be  changed  to  state  that 
N'VLAP  "is  an  Office  within  the 
National  Institute  of  Standards  and 
Technology". 

Comment.  One  trade  association 
suggested  changing  the  definition  of 
Tracoability  of  the  accuracy— in  §285.5 
Definitions  by  changing  "primary" 
standard  to  "reference"  standard. 

Response.  The  definition  is  correct  as 
written.  Traceability  follows  a  path 
which  may  include  the  "reference 
standard"  in  the  laboratory-  but,  as  the 
definition  stales,  must  be  traceable 
"ultimately  to  a  primary  standard". 
Comment.  One  trade  association 
suggested  that  §  285.33  (k)  Certificates 
and  reports  identify  the  typ>e  of 
laboratory  issuing  the  certificate  and 
report  (eg.,  independent, 
manufacturer's,  etc.).  It  is  the  belief  of 
the  writer  of  this  comment  that  "in- 
house"  laboratories  can  not  necessary 
produce  "unbiased"  results. 

Response.  No  change  is  needed. 
Information  describing  the  tvpe  of 
laboratory  accredited  is  provided  by  the 
laboratory-  in  its  application  and 
included  in  the  NVLAP  data  base. 
However,  the  type  of  laboratory  has  no 
bearing  on  the  accreditation  decision; 
rather,  the  acc;reditation  decision  is 
based  on  the  judgment  (using  results 
from  on-site  assessments,  proficiency 
testing,  and  monitoring  visits)  that  the 
laboratory  meets  all  of  the  criteria 
established  for  a  particular  Laboratory 
Accreditation  PVogram  (LAP), 
independent  of  the  "organizational" 
association  of  the  laboratory. 

Comment:  One  consultant  suggested 
revision  of  §  285.23(a)  Granting  and 
renewing  accreditation  to  remove 
decisions  based  on  variations  of 
compliance. 


Response:  Full  compliance  results  in 
accreditation  action.  Less  than  full 
compliance  can  result  in  accreditation 
or  other  actions  dep)ending  on  variation 
from  full  compliance  in  terms  of 
deficiencies  and  the  expectations  of 
corrective  action. 

Comment:  One  consultant  suggested 
that  §  285.23(b)(3)  Granting  and 
renewing  accreditation  should  contain  a 
stronger  statement  than  "reminding" 
laboratories  of  their  legal  obligations. 

Response:  NVLAP  has  no 
responsibility  or  authority  to  do  more 
than  remind  laboratories  of  this  fact. 

Comment:  One  trade  association  and 
one  laboratory  suggested  that 
§§  285.32(a)(10)  and  285.33(b)(2)(ii)  and 
(iii)  be  either  deleted  or  limited  to 
ensure  that  the  requirement  for 
laboratories  to  avoid  undue  or  coercive 
commercial  or  financial  pressures  on 
staff  are  not  applied  to  the  normal 
course  of  employer-employee  and 
independent  contractor  relationships  of 
a  manufacturer's  in-house  laboratory. 
Response:  These  Sections  clearly' 
avoid  undue  interference  by  limiting  the 
requirement  to  "pressures  which  might 
adversely  affect  the  quality  of  the 
work."  Accreditation  of  a  laboratory 
depends  on  NVLAP's  confidence  that 
the  laboratory  will  provide  accurate  test 
and  calibration  ser\ices.  These  services 
must  no  be  degraded  by  pressures  of  any 
kind.  NVLAP  cannot  deal  with  degrees 
or  types  of  pressure,  only  with  the 
accuracy  of  data  provided  to  customers. 

Comment:  One  trade  association 
suggested  that  NVLAP  needs  to  clarify 
its  policy  for  addressing  the  recognition 
of  foreign-based  laboratories  based  on 
accreditation  by  a  foreign  government  or 
accrediting  organization. 

Response:  The  policy  will  be  clarified 
by  adding  to  §  285. 1 1  Requesting  a  LAP 
a  new  paragraph  (f)  which  states  that 
"consistent  with  applicable  laws  and 
regulations,  the  Din>c1or  may  negotiate 
and  conclude  agreements  with  the 
governments  of  other  countries  for 
NVLAP  recognition  of  foreign 
laboratories.  At  a  minimum,  any 
agreement  must  provide  that  accredited 
foreign  laboratories  meet  conditions  for 
accreditation  comparable  to  and 
consistent  with  those  set  out  in  these 
requirements". 

Comment:  One  manufacturer 
suggested  deleting  the  requirement  in 
§  285.26  Change  in  status  of  laboratory 
for  laboratories  to  advise  NVLAP  of  any 
change  in  location  and/or  configuration 
of  its  facilities. 

Response:  NVLAP  must  get  this 
information  prior  to  the  laboratory 
making  any  changes.  The  fact  of  moving 
or  reconfiguration  of  a  laboratory  could 
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significantly  affect  the  quality  of  its 
testing  or  calibration  activities. 

Comment:  One  trade  association 
suggested  revising  §  285.32(a)(6) 
Conditions  for  accreditation,  to  limit  the 
services  that  a  laboratory  offers  to 
customers  to  ^JVLAP  accredited  areas. 

Fesponse:  NVL.\P  accreditation  does 
not  limit  the  freedom  of  laboratories  to 
offer  services  outside  the  scope  of 
accreditation.  NVLAP  only  limits 
laboratories  from  claiming  accreditation 
for  services  not  included  on  their 
Scopes  of  Accreditation  issued  to  tlie 
laboratories. 

Comment:  One  trade  association 
asked  that  the  regulation  be  made  more 
specific  in  defining  the  meaning  of 
"staffing"  in  §  285.26.,  stating  that  it  is 
too  broad. 

Pf sponse:  NVLAP  believes  that  there 
ere  so  many  possibilities  regarding 
staffing  clianges  that  the  reference  needs 
to  be  general  so  that  an  objective 
opinion  can  be  made  on  the  sperific 
change  proposed  or  made.  NVLAP 
focuses  on  staffing  changes  that  could 
affect  the  quality  of  the  testing  or 
calibration  work. 

Commenti'One  trade  association 
suggested  changing  §  285.33  (I) 
Subcontracting  of  calibration  or  testing 
to  limit  subcontracting  to  accredited 
laboratories  only. 

Response:  This  section  is  in  full 
conformity  with  international 
requirvments  which  do  not  impose  such 
a  restriction.  This  is  partly  based  on  the 
fact  that  no  other  accre<iited  laboratory 
may  be  geographically  available  or 
willing  to  provide  the  services  needed. 
NVL.^P  believes  that  its  procedures  for 
subcontracting  will  ensure  that  the  data 
provided  by  the  subcontractor  will  meeX 
the  estalilibhed  quality  standards. 

Comment.  Two  trade  associatio.is  and 
one  Govem.Tient  agency  stated  that 
NVLAP  procedures  need  to  be  more 
explicit  regarding  coordination  with  the 
private  and  public  sectors  in  defining 
the  contents  of  a  L.\P..  especially  when 
llie  LAP  will  be  addres-sing  regulatory 
responsibilities  of  other  agent;ies. 

Response.  NVTAP  invites  the 
participation  of  all  interested  parties  in 
the  determination  of  need  and  in  the 
design  of  a  new  accreditation  program 
(§§  285.15  and  285.16).  The  Federal 
Register,  public  workshops,  news 
relea.ses,  direct  maiUngs  to  organizations 
and  associations,  and  participation  in 
industry  and  professional  meetings  are 
all  mechanisms  used  in  order  to 
encourage  such  participation. 

Comment.  A  trade  association,  a 
Government  agency  and  an 
accreditation  organization  commented 
that  §285. 12(b)(3)  LAP  development 
decision  does  not  adequately  prevent  a 


conflict  of  Interest  for  NIST  in  making 
LAP  development  decisions  that  could 
be  in  competition  with  private  sector 
accreditation  programs. 

Response.  The  conditions  under 
which  NVLAP  establishes  and  operates 
accreditation  programs  is  explicit  and 
addresses  the  conflict  of  interest 
question.  NVLAP  believes  that  the 
requirements  followed  in  making  a 
development  decision  are  adequate  and 
that  NVLAP  has  guarded  against 
establishment  of  programs  already 
existing  or  that  could  be  offered  by 
private  sector  accreditors. 

Comment.  A  trade  association,  a 
Government  agency  and  an 
accreditation  organization  commented 
that  §285.18  Adding  to  or  modifj'ing  an 
established  LAP  should  be  strengthened 
to  require  NVLAP  to  follow  the  same 
requirements  for  modifying  a  LAP  as  for 
establishing  a  new  LAP.  NVLAP  should 
not  add  test  methods  without  going 
through  a  full  "need"  analysis. 

Response.  Every  LAP  is  established 
after  an  exhaustive  process  that  includes 
the  determination  of  need.  Changes 
needed  by  a  LAP  sponsor,  caused  by 
standards  updated  by  standards  bodies, 
or  due  to  revisions  in  regulatory 
requirements,  must  be  made 
expeditiously  so  that  the  accreditation 
program  continues  to  meet  the  needs  of 
its  sponsor. 

Comment.  One  manufacturer  and  one 
government  agency  suggested  that 
§  285.13  Requast  from  a  government 
cgenty  be  revised  to  contain  all  of  the 
information  required  from  a  private 
sector  organization  requesting  a  L.\P 
(^285.14), 

Response.  The  procedures  to  be 
fuilowed  by  private  sector  organiziitions 
and  government  agencies  are.  of 
necessity,  different.  Regulatory  and 
public  service  program  authorities  are 
specified  in  laws  and  administrative 
procedures.  Accreditation  requirements 
established  by  government  agencies  may 
contain  the  conditions  noted  in  §  285.14 
and  sre  automatically  referenced  in  the 
specific  authority  establishing  a 
laboratory  accreditation  program. 

NVLAP,  however,  agrees  mat  the 
procedures  do  need  to  explicitly  address 
establishing  or  modifying  NVLAP  lATs 
to  meet  the  requirements  mandated  by 
the  Federal  Government  including 
legislative  action  and/or 
intergovernmental  understandings  or 
agreements.  Accordingly,  section  285.1 
is  revised  to  state  that  NVLAP  will 
operate  to  accredit  both  calibration 
laboratories  and  testing  laboratories  "in 
response  to  (a)  Mandates  by  the  Federal 
government  through  legislative  or 
administrative  action;  (b)  Requests  from 
a  government  agency  (§  285.13);  and  (c) 


Requests  from  a  private  section 
organization  (§285.14)". 

In  addition.  §  285.11.  Requesting  a 
LAP.  is  revised  to  provide  that  following 
receipt  of  the  identification  of  a 
mandate  for  a  LAP  based  on  legislative 
or  administrative  action,  the  Director 
must  publish  a  Federal  Register  notice 
(1)  stating  the  purpose  of  the  LAP 
including  the  national  or  international 
need;  (2)  describing  the  general  scope  of 
the  LAP;  (3)  identifying  government 
agencies  having  oversight;  and  (4) 
providing  information  to  any  interested 
party  wishing  to  be  on  the  NVLAP 
mailing  list  to  receive  routine 
information  on  the  development  of  the 
LAP.  hi  addition,  §285.12  is  revised  to 
provide  that  the  Director  of  NIST  shall 
establish  all  LAPs  on  tlie  basis  of  r.eed; 
and  that  a  mandate  to  develop  a  LAP  by 
NVLAP  will  be  interpreted  as  a  defacto 
decision  to  develop  the  specified  LAP, 
and  a  LAP  will  be  developed  (or 
existing  LAPs  modified,  if  practical) 
following  these  procedures. 

Comment,  hi  tne  conte.xt  of  the 
establishment  of  LAPs  at  the  request  of 
Government  agencies,  one  manufacturer 
stated  that  the  proposed  change  to  the 
N\TAP  procedures  does  not  cover  (1) 
Re<]uirements  for  factory  inspections  as 
a  part  of  certification;  (2)  certification 
organizations;  and  (3)  the  need  for  a 
public  review  of  the  findings.  Further, 
the  changes  would  allow  the  use  of 
subcontractors  who  are  not  independent 
of  manufacturers,  employers,  and 
distributors. 

Re.<iponse.  No  changes  are  iriade.  Tne 
comments  reflect  some  of  the  conditions 
of  accreditation  required  by  a 
government  agency.  These  kinds  of 
conditions  are  normally  addressed  in 
gathering  information  leading  to  a 
deci.^ion  whether  or  not  to  develop  a 
new  LAP.  The  NVL.\P  procedures  con 
not  be  complete  in  anticipation  of  any 
and  all  possible  conditions  required  by 
a  .spon.sor. 

Comment.  Tliree  trade  as.sociutions, 
two  manufacturers,  a  Government 
agency,  an  accreditation  organization 
and  a  consultant  each  commented  on 
the  need  for  more  specifics  regarding 
international  trade,  international 
recognition  of  testing  and  calibration 
data,  and  memoranda  of  understanding 
(MOUs)  and  mutual  recognition 
agreements.  Most  letters  contained  some 
reference  to  these  issues,  either  pointing 
out  the  need  for  explicit  language 
recognizing  international  trade  interests 
such  as  "reduction  of  non-tariff 
barriers";  working  to  "make  the  program 
more  acceptable  nationally  and 
internationally";  stating  that  "it  is  of 
great  interest  to  U.S.  manufaciurers  to 
have  U.S./EC  recognized  accreditation 
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for  testing  to  European  specifications"; 
and  identifying  the  need  to  "promote 
the  acceptance  of  cahbration  and  testing 
results  between  countries  to  encourage 
international  trade". 

The  comment  was  also  made  that  the 
NVLAP  revision  should  state  that 
inquiries  from  other  countries  regarding 
memoranda  of  understandings  (MOUs) 
and  mutual  recognition  agreements 
(MRAs)  will  be  referred  to  the 
appropriate  U.S.  agency  to  participate  in 
any  detailed  negotiations. 

nesponse.  Otner  than  a  general 
statranent.  the  proposed  regulation  did 
not  specifically  deal  with  these 
concerns. 

Comment.  One  consultant  suggested 
changing  §  285.22  Assessing  and 
evaluating  a  laboratory  to  eliminate  the 
suggestion  that  NVLAP  provides 
consulting  or  legal  services. 

Response.  Regarding  consulting 
services,  communications  with 
laboratories  are  in  the  context  of  these 
procedures,  none  of  which  provide  for 
consulting  services.  NVLAP  identifies 
the  deficiencies  noted;  it  is  the 
responsibility  of  the  laboratory,  not 
NVLAP,  to  determine  how  deficiencies 
will  be  rectified.  Regarding  legal 
services,  NVLAP  provides  guidance  to 
the  accredited  laboratories  on  the 
conditions  for  referencing  accredited 
status;  this  is  procedural,  not  legal 
advice. 

Comment.  One  consultant  suggested 
that  NVTAP  expand  and  elaborate 
§  285.3  Description  and  goal  of  NVLAP 
to  include  additional  information 
explaining  methods  for  achieving  the 
various  objectives  and  goals  in  the 
section. 

Response.  The  language  in  this 
section  clearly  defines  the  goals  and 
objectives  of  NVLAP.  Methods  for 
achieving  these  goals  and  objectives  are 
already  contained  in  many  other 
publications,  including  NIST 
administrative  procedures  and  various 
NVLAP  programmatic  documents. 

Comments.  One  trade  association  and 
one  consultant  suggested  that  NVLAP 
reword  §  285.8  Referencing  NVLAP 
accreditation,  to  remove  the  implication 
that  laboratories  must  advertise 
accredited  status,  etc. 

Response.  Section  285.8(a)  has  been 
revised  to  make  clear  that  advertising  is 
voluntary. 

Comment.  One  accreditation 
organization  suggested  that  NVLAP 
should  not  make  any  changes  to 
§  285,33  Criteria  for  accreditation  in 
response  to  comments  received  as  a 
result  of  the  Federal  Register  notice 
because  it  is  important  that  the  NVLAP 
regulation  remain  compatible  with  the 
ISO  Guide  25.  If  was  recommended  that 


such  changes  should  be  compiled  for 
use  in  discussions  at  upcoming  ISO 
meetings  related  to  changing  ISO  Guide 
25. 

Response.  NVLAP  agrees,  and  is 
doing  this. 

Comment.  One  accreditation 
organization  suggested  that  ASTM 
Standard  E  1301  should  be  referenced 
instead  of  ISO  Guide  38,  which  is  "no 
longer  a  viable  standard";  ISO  Guide  43 
should  not  be  referenced  because  it  is 
very  general  and  being  revised. 

Response.  Guides  38  and  43  served  as 
reference  to  ensure  that  the  NVLAP 
procedures  meet  all  airrent 
international  requirements.  In  fact,  the 
NVLAP  procedures  are  more  robust  than 
the  procedures  contained  in  either 
Guide  38  or  Guide  43.  NVLAP  is 
committed  to  meeting  international 
requirements  for  laboratory 
accreditation,  therefore  we  reference  the 
ISO  guides  and  standards.  We  also 
know  that  ISO  "equivalents"  are 
published  by  other  standards  bodies. 
However,  we  do  not  plan  to  invest  time 
in  evaluating  the  equivalence  of  these 
standards  in  order  to  reference  them  in 
our  procedures. 

Comment.  One  accreditation 
organization  suggested  that  the 
reference  to  ISO  Series  9000  documents 
in  §  285.4  References  might  imply  that 
NVLAP  accreditation  also  conveys  ISO 
9000  registration. 

Response.  Reference  to  the  ISO  Series 
9000  does  not  imply  that  NVLAP  is  an 
ISO  9000  registrar.  However,  NVLAP 
accepts  the  statement  in  ISO  Guide  25 
that  "laboratories  meeting  the 
requirements  of  the  Guide  comply  with 
the  relevant  requirements  of  the  ISO 
9000  series  of  standards  including  those 
of  the  model  described  in  ISO  9002". 

Comment.  One  consultant  suggested 
deleting  reference  to  ISO  9004  because 
it  is  intended  only  as  a  guideline 
document  for  use  by  operators  of  quality 
management  systems  and  not  for 
regulatory  adoption  or  referencing  as 
being  compatible. 

Response.  The  entire  ISO  Series  is 
referenced  because  of  the  strong 
relationship  of  this  series  with  the 
quality  systems  criteria  of  ISO  Guide  25. 

Additional  Information 

E.\ecutive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

E.xecutive  Order  12612 

This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 


Regulatory  Flexibility  Act 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  (1) 
participation  in  NVLAP  is  entirely 
voluntary,  and  (2)  the  changes  are 
primarily  administrative,  affecting  the 
management  of  the  program  rather  than 
laboratories  seeking  or  holding 
accreditation.  Further,  the  technical 
components  of  NVLAP,  that  is,  the 
specific  technical  criteria  that 
individual  laboratories  are  accredited 
against,  are  not  changed  in  any 
significant  way  by  this  proposal. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  under  the 
Paperwork  Reduction  Act  and  have 
been  assigned  OMB  control  number 
0693-0003. 

National  Environmental  Policy  Act 

This  rule  will  not  significantly  affect 
the  quality  of  the  human  environment. 
Therefore,  an  environmental  assessment 
or  Environmental  Impact  Statement  is 
not  required  to  be  prepared  under  the 
National  Environment  Policy  Act  of 
1969. 

List  of  Subjects  in  15  CFR  Part  285 

Business  and  industry.  Commerce, 
Laboratories,  Measurement  standards. 

Dated:  April  25. 1994. 
Mary  Good, 

Under  Secretary  for  Technology,  Department 
of  Commerce. 

Dated:  April  19, 1994. 

Samuel  Kramer, 

Associate  Director,  NIST. 

For  reasons  set  forth  in  the  preamble. 
Title  15  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  7— [REDESIGNATED  AS  PART 
285] 

1.  Part  7  is  redesignated  as  part  285. 
la.  The  authority  citation  for  part  285 

is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  272  et  seq. 
PART  285— [AMENDED] 

2.  The  Table  of  Contents  for  Part  285 
is  revised  to  read  as  follows: 

Subpart  A— General  Information 

Sec. 

285.1  Purpose. 

285.2  Organization  of  procedures. 
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285.3  Description  and  goal  of  NVLAP. 

285.4  References. 

285.5  Definitions. 

285.6  NVLAP  Documentation. 

285.7  Confidentiality. 

285.8  Referencing  NVLAP  Accreditation. 

Subpart  B— Establishing  a  LAP 

285.11  Requesting  a  LAP. 

285.12  LAP  development  decision. 

285.13  Request  from  a  government  agency. 

285.14  Request  from  a  private  sector 
organization. 

285.15  Development  of  technical 
requirements. 

285.16  Coordination  with  federal  agencies. 

285.17  Announcing  the  establishment  of  a 
LAP. 

285.18  Adding  to  or  modifying  an 
established  LAP. 

285.19  Termination  of  a  LAP. 

Subpart  C— Accrediting  a  Laboratory 

285.21  Applying  for  accreditation. 

285.22  Assessing  and  evaluating  a 
laboratory. 

285.23  Granting  and  renewing 
accreditation. 

285.24  Denying,  suspending,  and  revoking 
accreditation. 

285.25  Voluntary  termination  of 
accreditation. 

285.26  Change  in  Status  of  Laboratory. 

Subpart  D— Conditions  and  Criteria  For 
Accreditation 

285.31  Application  of  accreditation 
conditions  and  criteria. 

285.32  Conditions  for  accreditation. 

285.33  Criteria  for  accreditation. 

3.  Section  285.1  is  revised  to  read  as 
follows: 

§285.1     Purpose. 

The  purpose  of  part  285  is  to  set  out 
procedures  and  general  requirements 
under  which  the  National  Voluntary 
Laboratory  Accreditation  Program 
(NVLAP)  operates  to  accredit  both 
calibration  laboratories  and  testing 
laboratories  in  response  to: 

(a)  Mandates  by  the  Federal 
government  through  legislative  or 
administrative  action; 

(b)  Requests  from  a  government 
agency  (§285.13):  and 

(c)  Requests  from  a  private  sector 
organization  (§285.14). 

Supplementary  technical  and 
administrative  requirements  are 
provided  in  supporting  handbooks  and 
documents  as  needed  depending  on  the 
criteria  established  for  specific 
Laboratory  Accreditation  Programs 
(LAPs). 

4.  Section  285.2  is  revised  to  read  as 
follows: 

§  285.2    Organization  of  procedures. 

Subpart  A  describes  considerations 
which  relate  in  general  to  all  aspects  of 
NVLAP.  Subpart  B  describes  how  new 
LAPs  are  requested,  developed,  and 


announced,  and  how  LAPs  are 
terminated.  Subpart  C  describes 
procedures  for  accrediting  laboratories. 
Subpart  D  sets  out  the  conditions  and 
criteria  for  NVLAP  accreditation. 

5.  Section  285.3  is  revised  to  read  as 
follows: 

§  285.3    Dessription  and  goal  of  NVLAP. 

(a)  NVLAP  is  a  system  for  accrediting 
calibration  laboratories  and  testing 
laboratories  found  competent  to  perform 
specific  tests  or  calibrations. 
Competence  is  defined  as  the  ability  of 
a  laboratory  to  meet  the  NVLAP 
conditions  (§  285.32)  and  to  conform  to 
the  criteria  (§  285.33)  in  NVLAP 
publications  for  specific  calibration  and 
test  methods. 

(b)  NVLAP  is  a  process  which: 

(1)  Provides  the  technical  and 
administrative  mechanisms  for  national 
and  international  recognition  for 
competent  laboratories  based  on  a 
comprehensive  procedure  for  promoting 
confidence  in  calibration  and  testing 
laboratories  that  show  that  they  operate 
in  accordance  with  NVLAPs 
requirements; 

(2)  Provides  laboratory  management 
with  documentation  for  use  in  the 
development  and  implementation  of 
their  quality  systems; 

(3)  Identifies  competent  laboratories 
for  use  by  regulatory  agencies, 
purchasing  authorities,  and  product 
certification  systems; 

(4)  Provides  laboratories  with 
guidance  from  technical  experts  to  aid 
them  in  reaching  a  higher  level  of 
performance  resulting  in  the  generation 
of  improved  engineering  and  product 
information;  and 

(5)  Promotes  the  acceptance  of 
calibration  and  test  results  between 
countries,  and  facilitates  cooperation 
between  laboratories  and  other  bodies  to 
assist  in  the  exchange  of  information 
and  experience,  facilitating  removal  of 
non-tariff  barriers  to  trade  and 
promoting  the  harmonization  of 
standards  and  procedures. 

(c)  NVLAP  is  comprised  of  a  series  of 
laboratory  accreditation  programs 
(LAPs)  which  are  established  on  the 
basis  of  requests  and  demonstrated 
need.  The  specific  calibration  and  test 
methods,  types  of  calibration  and  test 
methods,  products,  services,  or 
standards  to  be  included  in  a  LAP  are 
determined  by  an  open  process  during 
the  establishment  of  the  LAP  (see 
§  285.11).  The  Director  of  the  National 
Institute  of  Standards  and  Technology 
(NIST)  does  not  unilaterally  propose  or 
decide  the  scope  of  a  LAP. 
Communication  with  other  laboratory 
accreditation  systems  is  fostered  to 
encourage  development  of  common 


criteria  and  approaches  to  accreditation 
and  to  promote  the  domestic,  foreign, 
and  international  acceptance  of  test  data 
produced  by  the  accredited  laboratories. 

6.  Section  285.4  is  revised  to  read  as 
follows: 

§285.4    References. 

NVLAP  is  designed  to  be  compatible 
with  domestic  and  foreign  laboratory 
accreditation  programs  to  ensure  the 
universal  acceptance  of  test  data 
produced  by  NVLAP-accredited 
laboratories.  In  this  regard,  these 
Procedures  are  compatible  with: 

(a)  The  most  recent  official 
publications  of^O  Guides  2,  25,  30,  38, 
43,  45,  49,  58,  and  Standards  8402, 
9001.  9002,  9003,  and  9004. 

(b)  International  vocabulary  of  basic 
and  general  terms  in  metrology  (VIM) 
and  Guide  to  the  expression  of 
uncertainty  in  measurement,  issued  by 
International  Bureau  of  Weights  and 
Measures  (BIPM),  International 
Electrotechnical  Commission  (lEC), 
International  Federation  of  Clinical 
Chemistry  (IFCC),  International 
Organization  for  Standardization  (ISO). 
International  Union  of  Pure  and 
Applied  Chemistry  (lUPAC), 
International  Union  of  Pure  and 
Applied  Physics  (lUPAP),  and 
International  Organization  of  Legal 
Metrology  (OIML). 

7.  Section  285.5  is  revised  to  read  as 
follows: 

§285.5    Definitions. 

Accreditation  (of  a  laboratory]:  A 
formal  recognition  that  a  laboratory  is 
competent  to  carry  out  specific  tests  or 
calibrations  or  types  of  test  or 
calibrations. 

Accreditation  criteria:  A  set  of 
requirements  used  by  an  accrediting 
body  which  a  laboratory  must  meet  in 
order  to  be  accredited. 

Approved  Signatory  (of  an  accredited 
laboratory):  An  individual  who  is 
recognized  by  NVLAP  as  competent  to 
sign  accredited  laboratory  calibration  or 
test  reports. 

i4ssessn7enf  (of  a  laboratory):  The  on- 
site  examination  of  a  testing  or 
calibration  laboratory  to  evaluate  its 
compliance  with  the  conditions  and 
criteria  for  accreditation. 

Authorized  Representative  (of  an 
accredited  laboratory):  An  individual 
who  is  authorized  by  the  laboratory  or 
the  parent  organization  to  sign  the 
NVLAP  application  form  and  commit 
the  laboratory  to  fulfill  the  NVLAP 
requirements  (The  Authorized 
Representative  may  a)  c  be 
recommended  by  the  iab')i  .:or)'  as  an 
Approved  Sigiiato^). 

Calibration:  A  set  of  operations  which 
establish,  under  specified  conditions. 
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thelrelationship  between  values 
indicated  by  a  measuring  Instrument  or 
.  system,  or  values  represented  by  a 
material  measure,  and  the 
conesponding  known  values  of  a 
measurand. 

Calibration  method:  A  defined 
technical  procedure  for  performing  a 
calibration. 

Certificate  of  Accreditation:  A 
document  issued  by  NVLAP  to  a 
laboratory  that  has  met  the  criteria  and 
conditions  for  accreditation.  The 
Certificate  of  Accreditation  may  be  used 
as  proof  of  accredited  status.  A 
Certificate  of  Accreditation  is  always 
accompanied  with  a  Scope  of 
Accreditation. 

Competence:  The  ability  of  a 
laboratory  to  meet  the  NVLAP 
conditions  and  to  conform  to  the  criteria 
in  NVLAP  publications  for  specific 
calijjration  and  test  methods. 

Doficiency:  The  non-fulfillment  of 
NVLAP  conditions  and/or  criteria  for 
accreditation. 

Director  ofNlST:  The  Director  of  the 
National  Institute  of  Standards  and 
Technology  or  designate. 

Laboratory:  An  organization  that 
performs  calibrations  and/or  tests. 
When  a  laboratory  is  part  of  an 
organization  that  carries  out  activities 
additional  to  calibration  and  testing,  the 
term  "laboratory"  refers  only  to  those 
parts  of  that  organization  that  are 
involved  in  the  calibration  and  testing 
process.  The  laboratory  activities  may 
be  carried  out  at  or  from  a  permanent 
locartion,  at  or  from  a  temporary  facility, 
or  in  or  from  a  mobile  facility. 

LAP;  A  laboratory  accreditation 
program  established  and  administered 
under  NVLAP,  consisting  of  test 
methods  or  calibrations  relating  to 
specific  products  or  fields  of  testing  or 
calibration. 

SIST:  The  National  Institute  of 
Standards  and  Technology. 

NVLAP:  The  National  Voluntary 
Laboratorj-  Accreditation  Program. 
NVLAP  is  an  Office  within  the  National 
Institute  of  Standards  and  Technology. 

Person:  Associations,  companies, 
corporations,  educational  institutions, 
firms,  government  agencies  at  the 
federal,  state  and  local  level, 
partnerships,  and  societies — as  well  as 
divisions  thereof — and  individuals. 

Product:  A  type  or  a  category  of 
manufactured  goods,  constructions, 
installations,  and  natural  and  processed 
materials,  or  those  associated  services 
whose  characterization,  classification, 
or  functional  performance  is  specified 
by  standards  or  test  methods. 

Proficiency  testing:  The  determination 
of  laboratory  performance  by  means  of 
comparing  and  evaluating  calibrations 


or  tests  on  the  same  or  similar  items  or 
materials  by  two  or  more  laboratories  in 
accordance  with  predetermined 
conditions. 

Quality  manual:  A  document  stating 
the  quality  policy,  quality  system,  and 
quality  practices  of  an  organization.  The 
quality  manual  may  reference  other 
laboratory  documentation. 

Quality  system:  The  organizational 
structure,  responsibilities,  procedures, 
processes,  and  resources  for 
implementing  qualitv  management. 

Reference  material:  A  material  or 
substance  one  or  more  properties  of 
which  are  sufficiently  well  established 
to  be  used  for  the  calibration  of  an 
apparatus,  the  assessment  of  a 
measurement  method,  or  for  a.ssigning 
values  to  materials.  A  "certified 
reference  material"  means  that  one  or 
more  of  the  property  values  of  the 
reference  material  are  certified  by  a 
technically  valid  procedure, 
accompanied  by  or  traceable  to  a 
certificate  or  other  documentation 
which  is  issued  by  a  certifyino  body. 

Reference  standard:  A  standard, 
generally  of  the  highest  motrological 
quality  available  at  a  given  location, 
from  which  measurements  made  at  that 
location  are  derived. 

Scope  of  accreditation:  A  document 
issued  by  NVLAP  which  lists  the  test 
methods  or  services,  or  calibration 
ser\ices  for  which  the  laboratory  is 
accredited. 

Sub-facility:  A  laboratory  operating 
under  the  technical  direction  and 
quality  system  of  a  main  facility  that  is 
accredited. 

Test:  A  technical  operation  that 
consists  of  the  determination  of  one  or 
more  characteristics  or  performance  of  a 
given  product,  material,  equipment, 
organism,  physical  phenomenon, 
process  or  service  according  to  a 
specified  procedure. 

Test  method:  A  defined  technical 
procedure  for  performing  a  test. 

Testing  laboratory:  A  laboratory 
which  measures,  examines,  tests, 
calibrates  or  otherwise  determines  the 
characteristics  or  performance  of 
products  or  materials. 

Traceability  of  the  accuracy  of 
measuring  instruments:  A  documented 
chain  of  comparison  connecting  the 
accuracy  of  a  measuring  instniment  to 
other  measuring  instruments  of  higher 
accuracy  and  ultimately  to  a  primary 
standard. 

8.  Section  285.6  is  revised  to  read  as 
follows: 

S  285.6    NVLAP  documentation. 

NVLAP  publications  are  available  for 
information  and  use  by  staff  of 
accredited  laboratories,  those  seeking 


accreditation,  other  laboratory 
accreditation  systems,  and  others 
needing  information  on  the 
requirements  for  accreditation  under  the 
NVLAP  program.  Accredited 
laboratories  will  be  sent  reused 
publications  routinely.  Publications 
include: 

(a)  The  Procedures  and  General 
Requirements,  (15  CFR  part  285); 

(b)  Handbooks  containing  the 
administrative  and  operational 
procedures  and  technical  requirements 
of  specific  LAPs; 

(c)  A  directory  of  accredited 
laboratories  published  annually  and 
updated  periodically;  and 

(d)  Policy  Guides  that  provide 
changes  to  the  Procedures  and  General 
Requirements  and  Handbooks  between 
formal  revisions  of  those  publications. 

9.  Section  285.7  is  revised  to  read  as 
follows: 

§285.7    Confldentiaiity. 

To  the  extent  permitted  by  apolicable 
laws,  NVLAP  will  seek  to  ensure 
confidentiality  of  all  information 
obtained  relating  to  the  application,  on- 
site  assessment,  proficiency  testing, 
evaluation,  and  accreditation  of 
laboratories. 

10.  Section  285.8  is  added  to  read  as 
follows: 

§235.8    Referencing  NVLAP  accreditation. 

To  become  accredited  and  maintain 
accreditation,  a  laboratory  shall  agree  in 
writing  to: 

(a)  Follow  NVLAP  guidance  whon 
advertising  its  accrediter^  status 
(including  the  use  of  the  N'VXAP  logo) 
on  letterheads,  brochures,  test  n^ports, 
and  professional,  techniral.  trade,  or 
other  laboratory  services  publications. 

(b)  Inform  its  clients  t.hat  the 
laboratory's  accreditation  or  any  of  its 
calibration  or  test  reports  in  no  way 
constitutes  or  implies  product 
certification,  approval,  or  endorsement 
by  NIST. 

1 1.  Section  285.11  is  amended  by 
revising  paragraphs  (a),  (b!(l),  (b)(3)(ii) 
and  (c)  and  adding  paragraphs  (e)  and 
(D  to  read  as  follows: 

§  285. 1 1    Requesting  a  LAP. 

(a)  A  request  to  establish  a  LAP  must 
be  made  to  the  Director  of  .NIST. 

(b)*   •   • 

(1)  The  scope  of  the  LAP  in  terms  of 
products,  calibration  services,  or  testing 
services  proposed  for  inclusion; 
•        •        •        *        • 

(3)*    •    • 

(ii)  Evidence  of  a  national  need  to 
accredit  calibration  or  testing 
laboratories  for  the  specific  scope 
beyond  that  served  by  an  existing 
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laboratory  accreditation  program  in  the 
public  or  private  sector 

(c)  NVLAP  may  request  clarification 
of  the  information  submitted  according 
to  paragraph  (b)  of  this  section. 

(f)  Following  receipt  of  the 
identification  of  a  mandate  for  a  LAP 
basod  on  legislative  or  administrative 
action,  the  Director  shall  publish  a 
Federal  Register  notice: 

(1)  Stating  the  purpose  of  the  LAP 
including  the  national  or  international 
need; 

(2)  Describing  the  general  scope  of  tlje 
LAP: 

(3)  Identifying  government  agencies 
having  oversight:  and 

(4)  Providing  information  to  any 
interested  party  wishing  to  be  on  the 
NVL.\P  mailing  list  to  receive  routine 
information  on  the  development  of  the 
L.\P. 

(f)  Consistent  with  applicable  laws 
and  regulations,  the  Direcior  may 
negotiate  and  conclude  agreements  with 
the  governments  of  other  countries  for 
NVLAP  recognition  of  foreign 
laboratories.  At  a  minimum,  any 
agreement  must  provide  that  accredited 
foreign  laboratories  meet  conditions  for 
accreditation  comparable  to  and 
consistent  with  those  set  out  in  these 
requirements. 

12.  Section  285.12  is  amended  by 
revising  paragraphs  (a)  and  (b)(6)  to  read 
as  follows: 

§  285. 12    LAP  devetopment  decision. 

(a)  The  Director  of  NIST  shall 
establish  all  LAPs  on  the  basis  of  need 

(1)  A  mandate  to  develop  a  LAP  by 
NVLAP  will  be  interpreted  as  a  de  facto 
decision  to  develop  the  specified  LAP. 
and  a  LAP  will  be  developed  (or 
exi.sting  LAPs  modified,  if  practical) 
following  these  procedures. 

(2)  Government  agencies  may 
document  the  need  by  using  §  285.13. 
and  private  sector  organizations  by 
using  §285.14. 

(b)*   *   • 

(6)  The  economic  and  technical 
feasibility  of  accrediting  laboratories  for 
the  calibration  or  test  methods,  types  of 
calibration  or  test  methods,  products, 
senices,  or  standards  requested:  and 

13.  Section  285.13  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§  285. 1 3    Request  from  a  government 
agency. 

(a)  Any  Federal,  state  or  local  agency 
responsible  for  regulatory  or  public 
service  programs  established  under 


statute  or  code,  which  has  determined  a 
need  to  accredit  laboratories  within  the 
context  of  its  programs,  may  request  tiie 
Director  of  NIST  to  establish  a  LAP. 

•  •        *        •        • 

(c)  NVLAP  may  request  clarification 
of  the  information  required  by 
§  285.11(b). 

•  *        •        •        • 

14.  Section  285.14  is  amended  by 
revising  paragraphs  (a)  introductory  text 
and  (c)  to  read  as  follows: 

S  285. 1 4    Request  from  a  private  sector 
organization. 

(a)  Any  private  sector  organization 
which  has  determined  a  need  to  accredit 
laboratories  for  specific  products, 
calibrations,  or  testing  services,  may 
request  the  Director  of  NIST  to  establish 
a  LAP  if  it  uses  procedures  meeting  the 
following  conditions: 

•  •        •        •        • 

(c)  NVTAP  may  request  clarification 
of  the  information  required  by 
§  285.11(b). 

15.  Section  285.15  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

$285.15    Development  of  technical 
requirements. 

(a)  Technical  requirements  for 
accreditation  are  specific  for  each  LAP. 
The  requirements  tailor  the  criteria 
referenced  in  §  285.33  to  the  calibration 
or  test  methods,  types  of  calibration  or 
test  methods,  products,  services,  or 
standards  covered  by  the  L.^P. 

(c)  ?sIVLAP  shall  make  every 
reasonable  effort  to  ensure  that  tlie 
affected  calibration  or  testing 
community  within  the  scope  of  the  LAP 
is  informed  of  any  planned  workshop. 
Summary  minutes  of  each  workshop 
will  be  prepared.  A  copy  of  the  minutes 
will  be  made  available  for  inspection 
and  copying  at  the  NIST  Records 
Inspection  Facility. 

IB.  Section  285.17(c)  is  revised  to 
read  as  follows: 


§285.17 
a  LAP. 


Announcing  ttie  estat)llshm«nt  of 


(c)  NVLAP  shall  establish  fees  in 
amounts  that  will  enable  it  to  recover  its 
full  costs,  and  shall,  from  time  to  time 
as  necessary,  revise  the  fees  for  this 
purpose. 

17.  Section  285.18  is  revised  to  read 
as  follows: 

§  285. 1 8    Adding  to  or  modifying  an 
estabUshed  LAP. 

(a)  Established  or  developing  LAPs 
may  be  added  to,  modified,  or  realigned 


based  on  either  a  written  request  from 
any  person  wishing  to  add  or  delete 
specific  standards,  calibration  or  test 
methods,  or  types  of  calibration  or  test 
methods  or  a  need  identified  by  NIST. 
Co)  N^TAP  may  choose  to  make  the 
additions  or  modifications  available  for 
accreditation  imder  a  LAP  when: 

(1)  The  additional  standards, 
calibration  or  test  methods,  or  types  of 
calibration  or  test  methods  requested  are 
directly  relevant  to  tlie  LAP. 

(2)  It  is  feasible  and  practical  to 
accredit  calibration  or  testing 
laboratories  for  the  additional  standards, 
calibration  or  test  methods,  or  types  of 
calibration  or  test  methods;  and 

(3)  It  is  likely  that  laboratories  will 
seek  accreditation  for  the  additional 
standards,  calibration  or  test  methods, 
or  types  of  calibration  or  test  methods. 

18.  Section  285.19(a)  is  revised  to 
read  as  follows: 

§  285. 1 9    Tennlnation  of  a  UVP. 

(a)  The  Director  of  NIST  may 
terminate  a  LAP  when  the  Director  of 
NIST  determines  that  a  need  no  longer 
exists  to  accredit  laboratories  for  the 
services  covered  under  the  scope  of  the 
LAP.  In  the  event  that  the  Director  of 
NIST  proposes  to  terminate  a  LAP,  a 
notice  will  be  published  In  the  Federal 
Register  setting  forth  the  basis  for  that 
determination. 

•  •        •        •        • 

19.  Section  285.21  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

S  285.21    Applying  for  accreditation. 

(a)  A  laboratory  may  complete  and 
remit  an  application  for  accreditation  in 
any  of  the  established  LAPs. 

*  *        *        •        ft 

(c)  Accreditation  of  laboratories 
outside  of  the  United  States  may 
require: 

(1)  Translation  of  laboratory 
documentation  into  English;  and 

(2)  Payment  of  additional  traveling 
expenses  for  on-site  assessments  and 
proficiency  testing. 

20.  Section  285.22  is  revised  to  read 
as  follows: 

§  285.22    Assessing  and  evaluating  a 
laboratory. 

(a)  Information  use  to  evaluate  a 
laboratory's  compliance  with  the 
conditions  for  accreditation  set  out  in 
§  285.32.  the  criteria  for  accreditation 
set  out  in  §  285.33.  and  the  technical 
requirements  established  for  each  LAP 
will  include  (not  necessarily  in  this 
order): 

(1)  Application  and  other  material 
submitted  by  the  laboratory 
(§  285.32(b)); 
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(2)  On-site  assessment  reports; 

(3)  Laboratory  performance  on 
I )  oficiency  tests; 

(4)  Laboratory  responses  to  identified 
deficiencies;  and 

(5)  Technical  evaluation. 

(b)  NVLAP  shall  arrange  the  « 
assessment  and  evaluation  of  applicant 
laboratories  in  such  a  way  as  to 
minimize  potential  confhcts  of  interest. 

(c)  NVLAP  shall  inform  each 
applicant  laboratory  of  any  additional 
action(s)  that  the  laboratory  must  take  to 
qualify  for  accreditation. 

21.  Section  285.23  is  amended  by 
removing  paragraph  (d),  and  by  revising 
paragraphs  (al  and  (b)  to  read  as  follows: 

§  285.23    Granting  and  renewing 
accreditation. 

(a)  NVLAP  will  take  action  to:  (1) 
Grant  initial  accreditation,  or  (2)  renew, 
su.spend,  or  propose  to  deny  or  revoke 
apcreditation  of  an  applicant  laboratory, 
based  on  the  degree  to  which  the 
)aborator>'  complies  with  the  specific 
N\'LAP  requirements. 

(b)  If  aacrcditation  is  granted  or 
ninewed,  NVLAP  shall: 

(1)  Provide  a  Certificate  of 
i^Qcreditation  and  a  Scope  of 

i^  tjcreditation  to  the  laboratory; 

(2)  Provide  guidance  on  referencing 
the  laboratory's  accredited  status,  and 
the  use  of  the  N\T^P  logo  by  the 
14borator>'  and  its  clients,  as  needed; 
ahd 

(3)  Remind  the  laboratory  that 
accreditation  does  not  reheve  it  from 
complying  with  applicable  federal, 
state,  and  local  laws  and  regulations. 


itate, 
22. 


Section  285.24  is  revised  to  read 
as  follows: 

§  285.24    Denying,  suspending,  and 
revotclng  accreditation. 

(a)  If  NVLAP  proposes  to  deny  or 
revoke  accreditation  of  a  laboratory, 
NVLAP  shall  inform  the  laboratory  of 
th^  reasons  for  the  proposed  denial  or 
relocation  and  the  procedure  for 
appealing  such  a  decision. 

lb)  The  laborator>'  will  have  30  days 
from  the  date  of  receipt  of  the  proposed 
denial  or  revocation  letter  to  appeal  the 
decision  to  the  Director  of  NIST.  If  the 
laboratory  appeals  the  decision  to  the 
Director  of  NIST,  the  proposed  denial  or 
revocation  will  be  stayed  pending  the 
outcome  of  the  appeal.  The  proposed 
denial  or  revocation  vwll  become  final 
through  the  issuance  of  a  written 
decision  to  the  laboratory  in  the  event 
that  the  laboratory  does  not  appeal  the 
proposed  denial  or  revocation  within 
that  30-day  period. 

(c)  If  NVLAP  finds  that  an  accredited 
laboratory  has  violated  the  terms  of  its 


accreditation  or  the  provisions  of  these 
procedures,  NVLAP  may,  after 
consultation  with  the  laboratory, 
suspend  the  laboratory's  accreditation, 
or  advise  of  NVLAP's  intent  to  revoke 
accreditation.  If  accreditation  is 
suspended,  NVLAP  shall  notify  the 
laboratory  of  that  action  stating  the 
reasons  for  and  conditions  of  the 
suspension  and  specifying  the  action{s) 
the  laboratory  must  take  to  have  its 
accreditation  reinstated. 

(d)  A  laboratory  whose  accreditation 
has  been  denied,  revoked,  terminated, 
or  expired,  or  which  has  withdrawn  its 
application  before  being  accredited,  may 
reapply  aiid  be  accredited  if  the 
laboratory: 

(1)  Completes  the  assessment  and 
evaluation  process;  and 

(2)  Meets  the  conditions  and  criteria 
for  accreditation  that  are  set  out  in 
§§285.32  and  285.33. 

(e)  Conditions  of  suspension  will 
include  prohibiting  the  laboratory  from 
using  the  NVLAP  logo  on  its  test  or 
calibration  reports  during  the 
suspension  period.  The  determination 
of  NVTAP  whether  to  suspend  or  to 
propose  revocation  of  a  laboratory's 
accreditation  will  depend  on  the  nature 
of  the  violationls)  of  the  terms  of  its 
accreditation. 

23.  Section  285.26  is  added  to  read  as 
follows: 

§  285.26    Change  in  status  of  laboratory. 

Accreditation  of  a  laboratorj-  is  based 
on  specific  conditions  and  criteria 
including  the  laboratory  ownership, 
location,  staffing,  facilities,  and 
configuration.  Cianges  in  any  of  these 
conditions  or  criteria  could  result  in 
loss  of  accreditation.  NVLAP  must  be 
informed  if  any  of  the  conditions  or 
criteria  for  accreditation  are  changed  so 
that  a  determination  can  be  made 
concerning  the  status  of  the 
accreditation. 

24.  Section  285.31  is  revised  to  read 
as  follows: 

§  285.32    Application  of  accreditation 
conditions  and  criteria. 

To  become  accredited  and  maintain 
accreditation,  a  laboratory  must  meet 
the  conditions  for  accreditation  set  out 
in  §  285.32,  the  criteria  set  out  in 
§  285.33,  and  the  guidance  provided  in 
the  Handbooks  for  specific  LAPs. 

25.  Section  285.32  is  revised  to  read 
as  follows: 

§  285.32    Conditions  for  accreditation 
(a)  To  become  accredited  and 

mciintain  accreditation,  a  laboratory 

shall  agree  in  writing  to: 
(1)  Be  assessed  and  evaluated  initially 

and  on  a  periodic  basis; 


(2)  Demonstrate,  on  request,  that  it  is 
able  to  perform  the  calibrations  or  tests 
representative  of  those  for  which  it  is 
seeking  accreditation; 

(3)  Pay  all  fees; 

(4)  Participate  in  proficiency  testing 
as  required; 

(5)  Be  capable  of  performing  the 
calibrations  or  tests  for  which  it  is 
accredited  according  to  the  latest 
version  of  the  calibration  or  test  method 
within  one  year  after  its  publication  or 
within  another  time  limit  specified  by 
NVLAP; 

(6)  Limit  the  representation  of  the 
scope  of  its  accreditation  to  only  those 
calibrations,  tests  or  services  for  which 
accreditation  is  granted; 

(7)  Resolve  all  deficiencies; 

(8)  Limit  all  its  work  or  services  of 
clients  to  those  areas  where  competence 
and  capacity  are  available: 

(9)  Maintain  records  of  all  actions 
tal.en  in  response  to  complaints  for  a 
minimum  of  one  year; 

(10)  Maintain  an  independent 
decisional  relationship  between  itself 
ajid  its  clients,  affiliates,  or  other 
organizations  so  that  the  laboratory's 
capacity  to  render  calibration  or  test 
reports  objectively  and  without  bias  is 
not  adversely  affected; 

(11)  Report  to  NVT^^P  within  30  days 
any  major  changes  involving  the 
location,  ownership,  management 
structure,  authorized  representative, 
approved  signatories,  or  facilities  of  the 
laboratory;  and 

(12)  Return  to  NVLAP  the  Certificate 
of  Accreditation  and  the  Scope  of 
Accreditation  for  revision  or  other 
action  should  it: 

(1)  Be  requested  to  do  so  by  NVLAP; 

(ii)  Voluntarily  terminate  its 
accredited  status;  or 

(iii)  Become  unable  to  conform  to  any 
of  these  conditions,  the  applicable 
criteria  of  §  285.33.  and  related 
technical  requirements. 

(b)  ro  become  accredited  and 
maintain  accreditation,  a  laboratory 
shall  supply,  upon  request,  the 
following  information: 

(1)  Legal  name  and  full  address; 

(2)  Ownership  of  the  laboratory; 

(3)  Organization  chart  defining 
relationships  that  are  relevant  to 
performing  testing  and  calibrations 
covered  in  the  accreditation  request; 

(4)  General  description  of  the 
laboratory,  including  its  facilities  and 
scope  of  operation; 

(5)  Name,  address,  and  telephone  and 
F.\X  number  of  the  authorized 
representative  of  the  laboratory; 

(6)  Names  or  titles  and  qualifications 
of  laboratory  staff  nominated  to  serve  as 
approved  signatories  of  calibration  or 
test  reports  that  reference  NVLAP 
accreditation: 
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(7)  The  laboratory  Quality  Manual: 
and 

(6)  Other  information  as  may  be 
needed  for  the  specific  LAP(s)  in  which 
accreditation  is  sought. 
.  26.  Section  285.33  is  revised  to  read 
as  follows: 

§  285.33    Crltarta  tor  accreditation. 

(a)  Scope.  (1)  This  section  sets  out  the 
general  requirements  in  accordance 
with  which  a  laboratory  has  to 
demonstrate  that  it  operates,  if  it  is  to  be 
recognized  as  competent  to  carry  out 
specific  calibrations  or  test.s. 

(2)  Additional  requirements  and 
information  which  have  to  be  disclosed 
for  assessing  competence  or  for 
determining  compliance  with  other 
criteria  may  be  specified  by  riVLAP. 
depending  upon  the  specific  character 
of  the  task  of  the  laboratory. 

(3)  This  section  is  for  use  by 
calibration  and  testing  laboratories  in 
the  development  and  implementation  of 
their  quality  systems.  It  may  also  be 
used  by  accreditation  bodies, 
certification  bodies  and  others 
concerned  with  the  competence  of 
laboratories. 

(b)  Organization  and  management.  (1) 
The  laboratory  shall  be  legally 
idcfntifiable.  It  shall  be  organized  and 
shall  operate  in  such  a  way  that  its 
permanent,  temporary-  and  mobile 
facilities  meet  these  requirements. 

(2)  The  laborator>'  shall: 

(i)  Have  managerial  staff  with  the 
authority  and  resources  needed  to 
discharge  their  duties; 

(ii)  Have  policies  to  ensure  that  its 
personnel  are  free  from  any  commercial, 
financial  and  other  pressures  which 
might  adversely  affiH:t  the  quality  of 
their  work; 

(iii)  Be  organized  in  such  a  way  that 
confidence  in  its  independence  of 
judgement  and  integrity  is  maintained  at 
all  times; 

(iv)  Specify  and  document  the 
responsibility,  authority  and 
interrelation  of  all  personnel  who 
manage,  perform  or  verify  work 
affecting  the  quality  of  calibrations  and 
tests; 

(v)  Provide  supervision  by  persons 
familiar  with  the  calibration  or  test 
methods  and  procedures,  the  objective 
of  the  calibration  or  test  and  the 
assessment  of  the  results.  The  ratio  of 
supervisory  to  non-supervisory 
personnel  shall  be  such  as  to  ensure 
adequate  supervision; 

(vi)  Have  a  technical  manager 
(however  named)  who  has  overall 
responsibility  for  the  technical 
operations: 

(vii)  Have  a  quality  manager  (however 
named)  who  has  responsibility  for  the 


quality  system  and  its  implementation. 
The  quality  manager  shall  have  direct 
access  to  the  highest  level  of 
management  at  which  decisions  are 
taken  on  laboratory  policy  or  resources, 
and  to  the  technical  manager.  In  some 
laboratories,  the  quality  manager  may 
also  be  the  technical  manager  or  deputy 
technical  manager; 

(viii)  Nominate  deputies  in  case  of 
absence  of  the  technical  or  quality 
manager; 

(ix)  Have  documented  policy  and 
procedures  to  ensure  the  protection  of 
clients'  confidnntial  information  and 
proprietary  rights; 

(x)  Where  appropriate,  participate  in 
interlaboratory  comparisons  and 
proficiency  testing  programs. 

(c)  Quality-  system,  audit  and  review. 
(Ij  The  laboratory  shall  establish  and 
maintain  a  quality  system  appropriate  to 
the  type,  range  and  volume  of 
calibration  and  testing  activities  it 
undertakes.  The  elements  of  this  system 
shall  be  documented.  The  quality 
documentation  shall  be  available  for  use 
by  the  laboratory  personnel.  The 
laboratory  shall  define  and  document  its 
policies  and  objectives  for,  and  its 
commitment  to.  good  laboratory  practice 
and  quality  of  calibration  or  testing 
serv  icHs.  The  laboratory  management 
shall  ensure  that  these  policies  and 
objectives  are  documented  in  a  quality 
manual  and  communicxited  to. 
understood,  and  implemented  by  all 
laboratory  personnel  concerned.  The 
quality  manual  shall  be  maintained 
current  under  tlie  responsibility  of  the 
quality  manager. 

(2)  The  quality  manual,  and  related 
quality  documentation,  shall  state  the 
laboratory's  policies  and  operational 
procedures  established  in  order  to  meet 
the  requirements  of  procedures.  The 
quality  manual  and  related  quality 
documentation  shall  also  co;itain: 

(i)  A  quality  policy  statement, 
including  objectives  and  commitments, 
by  top  management; 

(ii)  The  organization  and  management 
structure  of  the  laboratory,  its  place  in 
any  parent  organization  and  relevant 
organizational  charts; 

(iii)  The  relations  between 
management,  technical  operations, 
support  services  and  the  quality  system; 

(iv)  Procedures  for  control  and 
maintenance  of  documentation; 

(v)  Job  descriptions  of  key  staff  and 
reference  to  the  job  descriptions  of  other 
staff; 

(vi)  Identification  of  the  laboratory's 
approved  signatories; 

ivii)  The  laboratory's  procedures  for 
achieving  traceability  of  measiuements; 

(viii)  The  laboratory's  scope  of 
calibrations  andVor  tests; 


(ix)  Arrangements  lor  ensunng  that 
the  laboratory  reviews  all  new  work  to 
ensure  that  it  has  the  appropriate 
facilities  and  resources  before 
commencing  such  work; 

(x)  Reference  to  the  calibration, 
X-erification  and/or  test  procedures  used; 

(xi)  Procedures  for  handling 
calibration  and  test  items; 

(xii)  Reference  to  the  major  equipment 
and  reference  measurement  standards 
used: 

(xiii)  Reference  to  procedures  for 
cjjlibration,  verification  and 
maintenance  of  equipment; 

(xiv)  Reference  to  verification 
practices  including  interlaboratory 
comparisons,  proficiency  testing 
programs,  use  of  reference  materials  and 
internal  quality  control  schemes; 

(xv)  Procedures  to  be  followed  for 
feedback  and  corrective  action 
whenever  discrepancies  are  detected,  or 
departures  from  documented  policies 
"and  procedures  occur; 
-^    (xvi)  The  laboratory  management 
policies  for  departures  from 
documented  policies  and  procedures  or 
from  standard  specifications; 

(xvii)  Procedures  for  dealing  with 
com.plaints; 

(xviii)  Procedures  for  protecting 
confidentiality  and  proprietary  rights; 

(xix)  Procedures  for  audit  and  review. 

(3)  The  laboratory  shall  arrange  for 
audits  of  its  activities  at  appropriate 
inter\'als  to  verify  that  its  operations 
continue  to  comply  with  the 
requirements  of  the  quality  system. 
Such  audits  shall  be  carried  out  by 
trained  and  qualifieti^taff  who  are. 
whei^ver  possible,  independent  of  the 
activity  to  be  audited.  Where  the  audit 
findings  cast  doubt  on  the  correctness  or 
validity  of  the  laboratory's  calibration  or 
test  results,  the  laboratory  shall  take 
immediate  correlative  action  and  shall 
immediately  notify',  in  uTiting,  any 
client  whose  work  may  have  been 
affected. 

(4)  The  quality  system  adopted  to 
satisfy  the  requirements  of  this  section 
shall  be  reviewed  at  least  once  each  year 
by  the  management  to  ensure  its 
continuing  suitability  and  effectiveness 

•  and  to  introduce  any  necessary  changes 
or  improvements. 

(5)  All  audit  and  review  findings  and 
any  corrective  actions  that  ari.se  from 
them  shall  be  documented.  The  person 
responsible  for  quality  shall  ensure  that 
these  actions  are  dis{;harged  within  the 
agreed  timescale. 

(6)  In  addition  to  periodic  audits  the 
laboratory  shall  ensure  the  quality  of 
results  provided  to  clients  by 
implementing  checks.  These  checks 
shall  be  reviewed  and  shall  include,  as 
appropriate  but  not  be  limited  to: 


Federal  Register  /  Vol.  59.  No.  84  /  Tuesday.  May  3.  1994  /  Rules  and  RegulaUons 


22751 


(ij  Internal  quality  control  schemes 
using  whenever  possible  statistical 
techniques: 

(iO  Partidpation  in  proficiency  testing 
or  other  interlaboratory  comparisons; 

(iii)  Regular  use  of  certified  reference 
materials  and/or  in — house  quality 
control  using  secondary  reference 
materials; 

(iy)  Replicate  testings  using  the  same 
or  different  methods; 

(v)  Re-testing  of  retained  items; 

(vj)  Correlation  of  results  for  different 
characteristics  of  an  item. 

(d)  Personnel.  (1)  The  testing 
laboratory  shall  have  sufficient 
personnel,  having  the  necessary 
education,  training,  technical 
knowledge  and  experience  for  their 
assigned  functions. 

(2)|  The  testing  laboratory  shall  ensure 
that  the  training  of  its  personnel  is  kept 
up  t<»-date. 

(3)  Records  on  the  relevant 
qualifications,  training,  skills  and 
expef^ience  of  the  technical  personnel 
shall!  be  maintained  by  the  l.tboratory. 

[g]  Accommodation  and  environment. 
(1)  Laboratory  accommodation, 
calibration  and  test  areas,  enorgj- 
sources,  lighting,  heating  and 
vyntillation  shall  be  such  as  to  facilitate 
proper  performance  of  calibrations  or 
tests.! 

(2)  The  environment  in  which  these 
activities  are  undertaken  shall  not 
invalidate  the  results  or  adversely  afftjci 
theT>»quired  accuracy  of  measurement. 
Particular  care  shall  be  taken  when  such 
activjiies  are  undertaken  at  sites  other 
than  the  permanent  laboratory  premises. 

(3)  The  laboratory  shall  provide 
facilities  for  the  effective  monitoring, 
amtrol  and  recording  of  environmental 
condidions  as  appropriate.  Due  attention 
shall  b*»  paid,  for  example,  to  biological 
steriljt>-.  dust,  electromagnetic 
interfWence,  humidity,  voltage, 
temperature,  and  sound  and  vibration 
le\eW,  as  appropriate  to  the  calibrations 
or  tesU  concerned. 

(4)  jThere  shall  be  effective  separation 
between  neighboring  areas  when  the 
activijties  therein  are  incompatible. 

(5)  Access  to  and  use  of  all  areas 
affecting  the  quality  of  these  activities 
shall  be  defined  and  controlled. 

(6)  Adequate  measures  shall  be  taken 
to  ensure  good  housekeeping  in  the 
laboratory. 

(0  Equipment  and  reference 
materials.  (1)  The  laboratory-  shall  be 
furnished  with  all  items  of  equipment 
(including  reference  materials)  required 
for  the  correct  performance  of 
calibrations  and  tests.  In  those  cases 
where  the  laboratory  needs  to  use 
equipment  outside  its  permanent 


control  it  shall  ensure  that  the  relevant 
reouirements  of  this  section  are  met 

(2)  All  equipment  shall  be  properly 
maintained.  Maintenance  procedures 
shall  be  documented.  Any  item  of 
equipment  which  has  been  subjected  to 
overloading  or  mishandling,  or  which 
gives  suspect  results,  or  has  been  shown 
by  verification  or  otherwise  to  be 
defective,  shall  be  taken  out  of  service, 
clearly  identified  and  wherever  possible 
stored  at  a  specified  place  until  it  has 
been  repaired  and  shown  by  calibration, 
verification  or  test  to  perform 
satisfactorily.  The  laboratory  shall 
examine  the  effect  of  this  defect  on 
previous  calibrations  or  tests. 

(3)  Each  item  of  equipment  including 
reference  materials  shall,  when 
appropriate,  be  labelled,  marked  or 
otherwise  identified  to  indicate  its 
calibration  status. 

(4)  Records  shall  be  maintained  of 
each  item  of  equipment  and  all 
reference  materials  significant  to  the 
calibrations  or  tests  performed.  The 
records  shall  include: 

(i)  The  name  of  the  item  of 
equipment; 

(ii)  The  manufacturer's  name,  type 
identification,  and  serial  number  or 
other  unique  identification; 

(iii)  Date  received  and  date  placed  in 
service; 

(iv)  Current  location,  where 
appropriate; 

(v)  Condition  when  received  (e.g. 
new.  used,  reconditioned); 

(vi)  Copy  of  the  manufacturer's 
instructions,  where  available; 

(vii)  Dates  and  results  of  calibrations 
and/or  verifications  and  date  of  next 
calibration  and'or  verification; 

(viii)  Details  of  maintenance  curried 
out  to  date  and  planned  for  the  future; 

(ix)  History  of  any^damage, 
malfunction,  modification  or  repair. 

(g)  Measurement  traceability  and 
calibration.  (1)  All  measuring  and 
te.sting  equipment  having  an  effect  on 
the  accuracy  or  validity  of  calibrations 
or  tests  shall  be  calibrated  and'or 
verified  before  being  put  into  8er\  ice. 
The  laboratory  shall  have  an  establi.shed 
program  for  the  calibration  and 
verification  of  its  measuring  and  test 
equipment. 

(2)  The  overall  program  of  calibration 
and/or  verification  and  validation  of 
equipment  shall  be  designed  and 
operated  so  as  to  ensure  that,  where\-er 
applicable,  measurements  made  by  the 
laboratory  are  traceable  to  national 
standards  of  measurement  where 
available.  Calibration  certificates  shall 
wherever  applicable  indicate  the 
traceability  to  national  standards  of 
measurement  and  shall  provide  the 
measurement  results  and  associated 


uncertainty  of  measurement  and/ or  a 
statement  of  compliance  with  an 
identified  metrolocical  specification. 

(3)  Where  traceability  to  national 
standards  of  measurement  is  not 
applicable,  the  laboratory  shall  provide 
satisfactory  evidence  of  correlation  of 
results,  for  example  by  participation  in 
a  suitable  program  of  interlaboratory 
comparisons  or  proficiency  testing. 

(4)  Reference  standards  of 
measurement  held  by  the  laboratory 
shall  be  used  for  calibration  only  and  for 
no  other  purpose,  unless  it  can  be 
demonstrated  that  their  performance  as 
reference  standards  has  not  been 
invalidated. 

(5)  Reference  standards  of 
measurement  shall  be  calibrated  by  a 
body  that  can  provide  traceability  to  a 
national  standard  of  measurement. 
There  shall  be  a  program  of  calibration 
and  verification  for  reference  standards. 

(6)  Where  relevant,  reference 
standards  and  measuring  and  testing 
equipment  shall  be  subjected  to  in- 
ser\ice  checks  between  calibrations  and 
verifications. 

(7)  Reference  materials  shall,  where 
possible,  be  traceable  to  national  or 
international  standards  of  measurement, 
or  to  national  or  international  standard 
reference  materials. 

(h)  Calibration  and  test  methods.  (1) 
The  laboratory  shall  have  documented 
instructions  on  the  use  and  operation  of 
all  relevant  equipment,  on  the  handling 
and  preparation  of  items  and  for 
calibration  and'or  testing,  where  the 
absence  of  such  in.structions  could 
jeopardize  the  calibrations  or  tests.  All 
instructions,  standards,  manuals  and 
reference  data  relevant  to  the  work  of 
the  laboratory-  shall  be  maintained  up- 
to-date  end  be  readily  available  to  the 
staff. 

(2)  The  laboratory  shall  use 
appropriate  methods  and  procedures  for 
all  calibrations  and  tests  and  related 
activities  within  its  responsibifity 
(including  sampling,  ha.adjing,  tran.sport 
end  storage,  preparation  of  items, 
estimation  of  uncertainty  of 
measurement  and  analysis  of  calibration 
and/or  test  data).  They  shall  be 
consiittent  with  the  accuracy  required, 
and  with  ar!y  standard  specifications 
relevant  to  the  cahbrations  or  tests 
concerned. 

(3)  Where  methods  are  not  specified, 
the  laboratory  shall,  wherever  possible, 
select  methods  that  have  been  pubhshed 
in  international  or  national  standards, 
those  published  by  reputable  technical 
organizations  or  in  relevant  scientific 
texts  or  journals. 

(4)  Where  it  is  necessary  to  employ 
methods  that  have  not  been  established 
as  standard,  these  shall  be  subject  to 
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agreement  with  the  client,  be  fully 
documented  and  validated,  and  be 
available  to  the  client  and  other 
recipients  of  the  relevant  reports. 

(5)  Where  sampling  is  carried  out  as 
part  of  the  test  method,  the  laboratory 
shall  used  documented  procedures  and 
appropriate  statistical  techniques  to 
select  samples. 

(6)  Calculations  and  data  transfers 
shall  be  subject  to  appropriate  checks. 

(7)  Where  computers  or  automated 
equipment  are  used  for  the  capture, 
processing,  manipulation,  recording, 
reporting,  storage  or  retrieval  of 
calibration  or  test  data,  the  laboratory 
shall  ensure  that: 

(i)  The  requirements  of  these 
procedures  are  complied  with; 

(ii)  Computer  software  is  documented 
end  adequate  for  use; 

(iii)  Procedures  are  established  and 
implemented  for  protecting  the  integrity 
of  data;  such  procedures  shall  include, 
but  not  be  limited  to,  integrity  of  data 
entry  or  capture,  data  storage,  data 
transmission  and  data  processing: 

(iv)  Computer  and  automated 
equipment  is  maintained  to  ensure 
proper  functioning  and  provided  with 
the  environmental  and  operating 
conditions  necessary  to  maintain  the 
integrity  of  calibration  and  test  data; 

(vj  It  establishes  and  implements 
appropriate  procedures  for  the 
maintenance  of  security  of  data 
including  the  prevention  of 
unauthorized  access  to,  and  the 
unauthorized  amendment  of,  computer 
records. 

(8)  Documented  procedure  shall  exist 
for  the  purchase,  reception  and  storage 
of  consumable  materials  used  for  the 
technical  operations  of  the  laboratory. 

(i)  Handling  of  calibration  and  test 
items.  (1)  The  laboratory  shall  have  a 
documented  system  for  uniquely 
identifying  the  items  to  be  calibrated  or 
tested,  to  ensure  that  there  can  be  no 
confusion  regarding  the  Identity  of  such 
items  at  any  time. 

(2)  Upon  receipt,  the  condition  of  the 
calibration  or  test  i!:-m.  including  any 
abnormalities  or  departures  from 
standard  condition  as  prescribed  in  the 
relevant  calibration  or  test  method,  shall 
be  recorded.  Were  there  is  any  doubt  as 
to  the  item's  suitability  for  calibration  or 
test,  where  the  item  does  not  conform  to 
the  description  provided,  or  where  the 
calibration  or  test  required  is  not  fully 
specified,  the  laboratory  shall  consult 
the  client  for  further  instruction  before 
proceeding.  The  laboratory  shall 
establish  whether  the  item  has  received 
all  necessary  preparation,  or  whether 
the  client  requires  preparation  to  be 
undertaken  or  arranged  by  the 
laboratory. 


(3)  The  laboratory  shall  have 
documented  procedures  and 
appropriate  facilities  to  avoid 
deterioration  or  damage  to  the 
calibration  or  test  item,  during  storage, 
handling,  preparation,  and  calibration 
or  test;  any  relevant  instructions 
provided  with  the  item  shall  be 
followed.  Where  items  have  to  be  stored 
or  conditioned  under  specific 
environmental  conditions,  these 
conditions  shall  be  maintained, 
monitored  and  recorded  where 
necessary.  Where  a  calibration  or  test 
item  or  portion  of  an  item  is  to  be  held 
secure  (for  example,  for  reasons  of 
record,  safety  or  value,  or  to  enable 
check  calibrations  or  tests  to  be 
perfonrxi'J  iater),  the  laboratory  shall 
have  stoij^e  and  security  arrangements 
that  protect  the  condition  and  integrity 
of  the  seaired  items  or  portions 
concerned. 

(4)  The  laboratory  shall  have 
documented  procedures  for  the  receipt, 
retention  or  safe  disposal  of  calibration 
or  test  items,  including  all  provisions 
necessary  to  protect  the  integrity  of  the 
laboratory. 

())  Records.  (1)  The  laboratory  shall 
maintain  a  record  system  to  suit  its 
particular  circumstances  and  comply 
with  any  applicable  regulations.  It  shall 
retain  on  record  all  original 
observations,  calculations  and  derived 
data,  calibration  records  and  a  copy  of 
the  calibration  certificate,  test  certificate 
or  test  report  for  an  appropriate  period. 
The  records  for  each  calibration  and  test 
shall  contain  sufficient  information  to 
permit  their  repetition.  The  records 
shall  include  the  identity  of  personnel 
involved  in  sampling,  preparation, 
calibration  or  testing. 

(2)  All  records  (including  those  listed 
in  §  285.33(f)(4)  pertaining  to  calibration 
and  test  equipment),  certificates  and 
reports  shall  be  safely  stored,  held 
secure  and  in  confidence  to  the  client. 

(k)  Certificates  and  reports.  (1)  The 
results  of  each  calibration,  test,  or  series 
of  calibrations  or  tests  carried  out  by  the 
laboratory  shall  be  reported  accurately, 
clearly,  unambiguously  and  objectively, 
in  accordance  with  any  instructions  in 
the  calibration  or  test  methods.  The 
results  should  noimally  be  reported  in 
a  calibration  certificate,  test  report  or 
test  certificate  and  should  include  all 
the  information  necessary  for  the 
interpretation  of  the  calibration  or  test 
results  and  all  information  required  by 
the  method  used. 

(2)  Each  certificate  or  report  shall 
include  at  least  the  following 
information: 

(i)  A  title,  e.g.,  "Calibration 
Certificate",  "Test  Report"  or  "Test 
Certificate"; 


(ii)  Name  and  address  of  laboratory, 
and  location  where  the  calibration  or 
test  was  carried  out  if  different  from  the 
address  of  the  laboratorj'; 

(iii)  Unique  identification  of  the 
certificate  or  report  (such  as  serial 
number)  and  of  each  page,  and  the  total 
number  of  pages; 

(iv)  Name  and  address  of  client, 
where  appropriate; 

(v)  Description  and  unambiguous 
identification  of  the  item  calibrated  or 
tested; 

(vi)  Characterization  and  condition  of 
the  calibration  or  test  item; 

(vii)  Date  of  receipt  of  calibration  or 
test  item  and  date(s)  of  performance  of 
calibration  or  test,  where  appropriate; 

(viii)  Identification  of  the  calioration 
or  test  method  used,  or  unambiguous 
description  of  any  non-standard  method 
used; 

(i.x)  Reference  to  sampling  procedure, 
where  relevant; 

(x)  Any  deviations  from,  additions  to 
or  exclusions  from  the  calibration  or  test 
method,  and  any  other  information 
relevant  to  a  specific  calibration  or  test, 
such  as  environmental  conditions; 

(xi)  Measurements,  examinations  and 
derived  results,  support.ed  by  tables, 
graphs,  sketches  and  photographs  as 
appropriate,  and  any  failures  identified; 

(xii)  A  statement  of  the  estimated 
uncertainty  of  the  calibration  or  test 
result  (where  relevant); 

(xiii)  A  signature  and  title,  or  an 
equivalent  identification  of  the 
person(s)  accepting  responsibility  for 
the  content  of  the  certificate  or  report 
(however  produced),  and  date  of  issue; 

(xiv)  Where  relevant,  a  statement  to 
the  effect  that  the  results  relate  only  to 
the  items  calibrated  or  tested; 

(xv)  A  statement  that  the  certificate  or 
report  shall  not  be  reproduced  except  in 
full,  without  the  written  approval  of  the 
laboratory. 

(3)  Where  the  certificate  or  report 
contains  results  of  calibrations  or  tests 
performed  by  sub-contractors,  these 
results  shall  be  clearly  identified. 

(4)  Particular  care  and  attention  shall 
be  paid  to  the  arrangement  of  the 
certificate  or  report,  especially  with 
regard  to  presentation  of  the  calibration 
or  test  data  ajid  ease  of  assim.ilation  by 
the  reader.  The  format  shall  be  carefully 
and  specifically  designed  for  each  type 
of  calibration  or  test  carried  out,  but  the 
headings  shall  be  standardized  as  far  as 
possible. 

(5)  Material  amendments  to  a 
calibration  certificate,  test  report  or  test 
certificate  after  issue  shall  be  made  only 
in  the  form  of  a  further  document,  or 
data  transfer  including  the  statement 
"Supplement  to  Calibration  Certificate 
for Test  Report  or  Test  Certificate),  serial 
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number*   •  *  for  as  otherwise 
jdehtifiedl".  or  equivalent  form  of 
wording.  Such  amendments  shall  meet 
all  the  relevant  requirements  of 
§285.33(1). 

(6)  The  laborator)'  shall  notify  clients 
promptly,  in  writing,  of  any  event  such 
as  th6  identification  of  defective 
measuring  or  test  equipment  that  casts 
doubt  on  the  validity  of  results  given  in 
any  calibration  certificate,  test  report  or 
test  (^rtificate  of  amendment  to  a  report 
or  certificate. 

(7)  The  laboratory  shall  ensure  that. 
whf-r|*  clients  require  transmis.sion  of 
calibration  or  test  res\ilts  by  telephone. 
telo.xJ  facsimile  or  other  electronic  or 
electromagnetic  means,  staff  will  follow 
docujnented  proceduces  that  ensure  that 
the  requirements  of  these  procedures  are 
met  Bind  that  confidentiality  is 
preser.ed. 

(i)  ^tihcnntmcting  of  calibration  or 
tt.'stii^.  (1)  Where  a  laboratory 
subcontracts  any  part  of  the  oilibration 
or  tesling.  this  work  shall  be  placed 
with  a  laboratory  complying  with  these 
requirements.  The  laboratory  shall 
ensuriB  and  be  able  to  demonstrate  that 
its  suljcxjntractor  is  competent  to 
porform  the  activities  in  question  and 
compiles  with  the  same  criteria  of 
coinpi^tence  as  the  laboratory  in  respect 
of  thej  work  being  subcontrac.ied.  The 
laboratory  shall  advise  the  client  in 
writing  of  its  intention  to  subcontract 
any  portion  of  the  calibration  or  testing 
to  another  party. 

(2)  The  laboratory  shall  record  and 
retain  details  of  its  investigation  of  the 
competence  and  compliance  of  its 
subcontractors  and  maintain  a  register 
of  all  subcontracting. 

(m)  Outside  support  serviiyys  and 
supplies.  (1)  Where  tlie  laboratory 
procures  outside  services  and  supplies, 
other  than  those  referred  to  in  these 
prcK:edures.  in  support  of  calibrations  or 
tests,  the  laboratory  shall  u.se  only  those 
outside  support  services  and  supplies 
that  are  of  adequate  quality  to  sustain 
confidence  in  the  laboratory's 
calibrations  or  tests. 

(2)  Where  no  independent  assurance 
of  the  quality  of  outside  support 
ser\ic-es  or  supplies  is  available,  the 
laboratory  shall  have  procedures  to 
ensur^  that  purchased  equipment, 
materials  and  services  comply  with 
specified  requirements.  The  laboratory 
should,  wherever  possible,  ensure  that 
purtiiased  equipment  and  consumable 
materials  are  not  used  until  they  have 
been  in-spected.  calibrated  or  otherwise 
verified  as  complying  with  any  standard 
specifications  relevant  to  the 
calibrations  or  tests  concerned. 

(3)  The  laboratory  shall  maintain 
records  of  all  suppliers  from  whom  it 


obtains  support  services  or  supplies 
required  for  calibrations  or  tests. 

(n)  Complaints.  (1)  The  laboratory 
shall  have  documented  policy  and 
procedures  for  the  resolution  of 
complaints  received  from  clients  or 
other  parties  about  the  laboratory's 
activities.  A  record  shall  be  maintained 
of  all  complaints  and  of  the  actions 
taken  by  the  laboratory. 

(2)  Where  a  complaint,  or  any  other 
circumstances,  raises  doubt  concerning 
the  laboratory's  compliance  with  the 
laboratory's  policies  or  procedures,  or 
with  the  requirements  of  this  section  or 
otherwise  concerning  the  quality  of  the 
laboratory's  calibrations  or  tests,  the 
laboratory  shall  ensure  that  those  areas 
of  artivity  and  responsibility  involved 
are  promptly  audited  in  accordance 
with  this  section. 

(FR  Doc.  94-10449  Filed  5-2-94:  8:45  ami 

BILUNQ  CCOE  391i>-13-M 


DEPARTME^^r  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 

Pocket  No.  RM93-'4-000] 

Standards  for  Electronic  Bulletin 
Boards  Required  Under  Part  284  of  the 
Commission's  Regulations 

April  26.  1994. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Correction  to  notice  of 

consolidation  of  electronic  bulletin 

board  working  groups. 

SUMMARY:  The  Federal  Ener^ 
Regulatory  Commission  is  correcting  Its 
notice  issued  on  April  19.  1994  (59  FR 
19637.  April  25.  1994)  regarding  the 
consolidation  of  the  Electronic  Bulletin 
Board  Working  Groups.  The  correction 
is  to  the  name  of  tl^ie  person 
representing  the  producer  sector  on  the 
interim  steering  committee. 
ADDRESSES:  Federal  Energy  Regulator*- 
Cxjmmission,  825  North  Capitol  Street 
NE..  Washington.  DC  20426. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Michael  Goldenberg,  Office  of  the 
General  Counsel.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  DC 
20426.  (202)  208-2294 
Marvin  Rosenberg.  Office  of  Economic 
Policy.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE..  Washington,  DC  20426.  (202) 
208-1283 


Brooks  Carter.  Office  of  PipeUne  and 
Producer  Regulation.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  DC 
20426,  (202)  206-0666. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register. 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104.  941  North  Capitol  Street 
NE..  Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  GPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1 3'17.  To 
access  CIPS.  set  your  commun!r:.tions 
software  to  use  300.  1200.  or  2400  bps, 
full  duplex,  no  parity.  8  data  bits,  and 
1  stop  bit.  CEPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  notice  will  be  available 
on  OPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  room  3104, 
941  North  Capitol  Street  NE.. 
Washington.  DC  20426. 

On  April  19, 1994.  the  Commission 
issued  a  Notice  of  Consohdation  of 
Electronic  Bulletin  Board  Working 
Groups.  The  member  of  the  interim 
steering  committee  from  the  producer 
sector  was  incorrectly  identified.  The 
correct  name  and  address  is: 
Randy  D.  Mills.  Chevron  USA 
Production,  1301  McKinney.  Houiion. 
TX  77252.  Phone  713-754-2563,  FAX 
713-754-3840. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-10531  Fiiud  5-2-94;  8.45  am) 

BILUNQ  CODE  S7ir-<H-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
CTiange  of  Sponsor 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
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animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  three  new  animal 
drug  applications  (NADA's)  from 
SmithKline  Beecham  Animal  Health  to 
Solvay  Animal  Health,  Inc. 

EFFECTIVE  DATE:  May  3, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  A.  Puyot,  Center  for 
Veterinary  Medicine  (HFV-130),  Food 
and  Drug  Administration,  7500  Standish 
PI..  Rockville,  MD  20855,  301-594- 
1646. 

SUPPLEMENTARY  INFORMATION: 
SmithKline  Beecham  Animal  Health, 
1600  Paoli  Pike,  West  Chester.  PA 
19380,  has  informed  FDA  that  it  has 
transferred  ownership  of,  and  all  rights 
and  interests  in,  approved  NADA's  49- 
892,  126-232.  and  140-909  to  Solvay 
Animal  Health.  Inc..  1201  Northland 
Dr..  Mendota  Heights.  MN  55120. 
Accordipgly,  FDA  is  amending  the 
regulations  in  21  CFR  520.2260a, 
520.2260b,  and  520.2260c  to  reflect  the 
change  of  sponsor. 

List  of  Sub)ects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
pnrt  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drjg,  and  Cosmetic  Act  (21  U..S.C  360b). 

§  520.22S0a    [Amended] 

2.  Section  520.2260a  Sulfamethazine 
oblcts  and  boluses  is  amended  in 
paragraph  Cb)(l}  by  removing  "053571" 
and  adding  in  its  place  "053501". 

§  520.226Cb    [Amended] 

3.  Section  520.2260b  Sulfamethazine 
sustained-release  boluses  is  amended  in 
paragraph  (b)(1)  by  removing  "053571" 
and  adding  in  its  place  "053501". 

§  520.2260c    [Amended] 

4.  Section  520.2260c  Sulfamethazine 
sustained-release  tablets  is  amended  in 
paragraph  (a)  by  removing  "053571" 
and  adding  in  its  place  "053501". 

Dated:  April  22, 1994. 
Robert  C  Livingston, 

Director,  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
[FR  Doc.  94-10458  Filed  5-2-94;  8:45  am) 

BtLUNQ  CODE  4160-Ot-f 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Parts  880,  881,  and  883 
[Docket  Na  R-94-1714;  FR-3683-f-01] 

Special  Rent  Adjustments 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  is  a  technical 
amendment  to  HUD's  regulations  for 
certain  Section  8  programs  governed  by 
24  CFR  parts  880  (New  Construction), 
881  (Substantial  Rehabilitation),  and 
883  (State  Housing  Agencies)  to 
conform  the  language  to  that  used  in 
section  8(c)(2)(B)  of  the  U.S.  Housing 
Act  of  1937.  The  amendment  will 
authorize  rent  adjustments  for  privately 
owned  Section  8  projects  to  cover 
expenses  that  are  not  presently 
compensated  for  by  annual  rental 
adjustments. 

EFFECTIVE  DATE:  June  2,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Tahash,  Director.  Planning  and 
Procedures  Division,  room  6280, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SVV.. 
Washington,  DC.  20410-0500; 
telephone:  (voice)  (202)  708-3944  and 
(TDD)  (202)  708-4594.  (These  are  not 
toll-free  numbers). 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  a  technical  amendment  to  the  Section 
8  Housing  Assistance  Payments 
prog'-ams  governed  by  24  CFR  parts  880 
(New  Construction).  881  (Substantial 
Rehabilitation),  and  883  (State  Housing 
Agencies).  The  amendment  will 
conform  the  special  rent  adjustment 
regulations  for  those  programs 
(§§  8a0.609(b),  881.609(b)  and 
883.710(b))  to  the  language  used  in 
section  8(c)(2)(B),  by  adding  the  phrase 
"or  similar  costs"  to  the  list  of 
substantial  increases  in  expenses,  such 
as  real  property  taxes  and  utility  rates, 
that  may  result  in  the  need  for  special 
rent  adjustments.  The  "similar  costs" 
language  appears  in  other  section  8 
program  regulations  (parts  882,  884  and 
886),  but  was  never  included  in  the 
regulations  for  those  programs  covered 
by  parts  880,  881,  and  883.  This  final 
rule  will  treat  all  section  8  programs 
comparably. 

In  accordance  with  its  own 
regulations  on  rulemaking  in  24  CFR 
part  10,  the  Department  generally 


publishes  a  rule  for  public  comment 
before  issuing  a  rule  for  effect,  unless  to 
do  so  would  be  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  This  rule  is  being  published  as 
a  final  rule  for  effect  because  the 
Department  believes  that  public 
comment  is  unnecessary.  The 
amendments  made  by  this  rule  are 
technical  in  nature,  and  conform  the 
regulations  to  the  statutory  language. 

Other  Matters 

An  environmental  assessment  is 
unnecessary,  since  fair  market  rent 
schedules  is  categorically  excluded  from 
the  Department's  National 
Environmental  Policy  Act  procedures 
under  24  CFR  50.20(7),  and  rent 
adjustments  are  directly  related  to  such 
rent  schedules. 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  publi.shed  on  April  25,  1994 
(59  FR  20424)  in  accordance  with 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Any  economic 
impact,  whether  on  small  entities  or 
large,  would  be  beneficial,  in  that  it 
would  seek  to  compensate  property 
owners  for  extraordinary  expenses 
incurred  that  are  not  compensated  by 
the  annual  rent  adjustments. 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  Slates  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  rule  is  not  subjwl  to  review 
under  the  Order.  Specifically,  the 
requirements  of  this  rule  are  directed  to 
private  owners  of  Section  8  projects  and 
do  not  impinge  upon  the  relationship 
between  the  Federal  government  and 
State  and  local  governments. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order. 
Nothing  in  this  rule  changes  the  amount 
of  rent  paid  by  tenant  families,  which  is 
based  on  the  income  of  the  family. 
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List  of  Subjects 

24  CFR  Part  880 

Grant  programs — housing  and 
community  development,  Rent 
subsidies,  Reporting  and,  recordkeeping 
requirements. 

24  CFH  Part  881 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  883 

Grant  programs-:— housing  and 
community  development,  Rent 
subsidies,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  title  24  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  880— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  NEW  CONSTRUCTION 

1.  The  authority  citation  for  part  880 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437c.  1437f. 
3535(d),  and  13611-13619. 

2.  Section  880.609  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  880.609    Adjustment  of  contract  rents. 

•        •        *         »        * 

u>)  Special  additional  adjustments. 
For  all  projects,  special  additional 
adjustments  will  be  granted,  to  the 
extent  determined  necessary  by  HUD,  to 
reflect  increases  in  the  actual  and 
necessary  expenses  of  owning  and 
maintaining  the  assisted  units  which 
have  resulted  from  substantial  general 
increases  in  real  property  taxes, 
assessments,  utility  rates,  utilities  not 
covered  by  regulated  rates,  or  similar 
costs,  and  which  are  not  adequately 
compensated  for  by  annual  adjustments 
under  paragraph  (a)  of  this  section.  The 
owrner  must  submit  to  the  contract 
adrhinistrator  required  supporting  data, 
financial  statements  and  certifications. 


PART  881— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  SUBSTANTIAL  REHABILITATION 

3,  The  authority  citation  for  part  881 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437c,  1437f. 
3535(d),  12701.  and  13611-13619. 

4.  Section  881.609  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  881.609    Adjustment  of  contract  rents. 


(b)  Special  additional  adjustments. 
For  all  projects,  special  additional 
adjustments  will  be  granted,  to  the 
extent  determined  necessary  by  HUD,  to 
reflect  increases  in  the  actual  and 
necessary  expenses  of  owning  and 
maintaining  the  assisted  units  which 
have  resulted  from  substantial  general 
increases  in  real  property  taxes, 
assessments,  utility  rates,  utilities  not 
covered  by  regulated  rates  or  similar 
costs,  and  which  are  not  adequately 
compensated  for  by  annual  adjustments 
under  paragraph  (a)  of  this  section.  The 
owner  must  submit  to  the  contract 
administrator  required  supporting  data, 
financial  statements  and  certifications. 


PART  883— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— STATE  HOUSING 
AGENCIES 

5.  The  authority  citation  for  part  883 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437c,  1437f, 
3535(d).  and  13611-13619. 

6.  Section  883.710  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  883.710    Adjustment  of  contract  rents. 

*  *         *         *        • 

(b)  Special  additional  adjustments. 
For  all  projects,  special  additional 
adjustments  will  be  granted,  to  the 
extent  determined  necessary  by  HUD,  to 
reflect  increases  in  the  actual  and 
necessary  expenses  of  owning  and 
maintaining  the  assisted  units  which 
have  resulted  from  substantial  general 
increases  in  real  property  taxes, 
assessments,  utility  rates,  utilities  not 
covered  by  regulated  rates,  or  similar 
costs,  and  which  are  not  adequately 
compensated  for  by  annual  adjustments 
under  paragraph  (a)  of  this  section.  The 
owner  must  submit  to  the  contract 
administrator  required  supporting  data, 
financial  statements  and  certifications. 

•  *        •        *        • 

Dated;  April  25.  1994. 
Nicolas  P.  Retsinas. 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

[FR  Doc.  94-10518  Filed  5-2-94;  8;45  am] 

BILUNG  CODE  4210-27-P 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Na\7,  DOD. 
ACTION:  Final  rule. 


summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLRECS).  to  refiect  that 
the  Judge  Advocate  General  of  the  Navy 
has  determined  that  USS  SIROCCO  (PC 
6)  is  a  vessel  of  the  Nav7  which,  due  to 
its  special  construction  and  purpose, 
cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  functions  as 
a  naval  patrol  craft.  The  intended  effect 
of  this  rule  is  to  warn  mariners  in  waters 
where  72  COLREGS  apply. 
EFFECTIVE  DATE:  1  April  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  R.  R.  Rossi,  JAGG,  U.S.  Navy, 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Navy  Department. 
200  Stovall  Street.  Alexandria,  VA 
22332-2400.  Telephone  number:  (703) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  SIROCCO  (PC  6)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS,  Rule 
23(aj(ii),  pertaining  to  display  of  a 
masthead  light  and  a  second  (after) 
masthead  light  on  vessels  exceeding  50 
meters  in  length;  Annex  I,  paragraph 
2(k),  pertaining  to  the  vertical  distance 
between  the  forward  and  after  anchor 
lights  and  the  height  of  the  forward 
anchor  light  above  the  hull;  Rule  21(c), 
pertaining  to  location  of  the  stemlight. 
without  interfering  with  its  special 
functions  as  a  naval  patrol  craft.  The 
Judge  Advocate  General  of  the  Navy  has 
also  certified  that  the  number  of 
masthead  lights  displayed  and  the 
location  of  the  other  mentioned  lights 
are  in  closest  possible  compliance  with 
the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
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701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
number  and  placement  of  lights  on  USS 
SIROCCO  (PC  6)  in  a  manner  differently 
from  that  prescribed  herein  will 
adversely  affect  the  vessel's  ability  to 
perform  its  military  functions. 


List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 

PART  706— [AMENDED] 

Accordingly,  32  CFR  part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read: 

Table  3 


Authority:  33  U.S.C.  1605. 
§706.2    [Amended] 

2.  Table  Three  of  706.2  is  amended  by 
revising  the  column  headings  and 
adding  the  following  ship: 


Vessel 

No. 

Masthead 

lights  arc  of 

visibility; 

rule  21(a) 

Sidelights 
arc  of  visi- 
bility; rule 
21(b) 

Stem  light 

arc  of  visi- 

btiity;  rule 

21(c) 

Side  lights 
distance  in- 

txjard  of 
ship's  sides 

in  meters 

3(b)  annex 

1 

Stem  light, 
distance  for- 
ward of 
stem  in  me- 
ters; rule 
21(c) 

Forward  an- 
chor light, 

height 

above  hull 

in  meters: 

2(K)  annex 

1 

Anchor  lights 
relationship  of 
aft  light  to  for- 
ward light  in 
meters  2(K) 
annex  1 

USS  SIROCCO     

PCS 

25.5' 

3.0 

1.1  below. 

'  Only  when  towing. 


Dated:  April  1994. 
R.  B.  Schiff, 

Capt.  JAGC.  U.S.  Navy.  Acting. 

IFR  Doc.  94-10499  Filed  5-2-94;  8:45  ami 

BILUNQ  CODE  3810-AE-P 


POSTAL  SERVICE 

39  CFR  Part  265 

Release  of  Information 

agency:  Postal  Service. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  amends  the 
Postal  Service  regulation  which 
prohibits  the  disclosure  to  the  public  of 
information  contained  in  Postal  Service 
Form  1583,  "Application  for  Delivery  of 
Mail  Through  Agent."  The  amendment 
will  authorize  the  disclosure  of 
information  from  Form  1583  for  the 
purpose  of  identif>'ing  addresses  as 
Commercial  Mail  Receiving  Agencies. 
The  intended  affect  of  this  amendment 
is  to  provide  an  effective  tool  in 
combating  credit  card  fraud  and  other 
types  of  consumer  fraud. 

DATES:  This  interim  rule  will  become 
effective  June  2,  1994.  Comments  are 
invited  and  must  be  received  on  or 
before  June  17,  1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Records  Office,  United  States  Postal 
Service,  475  L'Enfant  Plaza,  SW.,  room 
8831.  Washington,  DC  20260-5240,  or 
delivered  to  the  above  address  between 
8:15  a.m.  and  4:45  p.m.,  Monday 
through  Friday.  Comments  received 
may  be  inspected  during  the  above 
hours  in  room  8831. 


FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Sheriff.  Records  Office,  (202)  268- 
2924. 

SUPPLEMENTARY  INFORMATION: 
Commercial  Mail  Receiving  Agencies 
(CMRAs)  are  private  entities  which 
receive  mail  on  behalf  of  other  persons. 
Both  CMRAs  and  their  customers  are 
required  to  sign  Postal  Service  Form 
1583,  "Application  for  Defivery  of  Mail 
Through  Agent,"  a  copy  of  which  is 
filed  with  the  postmaster  responsible  for 
the  delivery  address.  Under  39  CFR 
265.6(d)(10).  the  disclosure  to  the  public 
of  any  information  contained  in  Form 
1583  has  been  prohibited. 

The  Postal  Service,  primarily  through 
its  law  enforcement  branch,  the  Postal 
Inspection  Service,  has  been  working 
with  the  credit  card  industry  to  prevent 
credit  card  fraud.  One  form  of  credit 
card  fraud  consists  of  submitting  an 
application  for  a  credit  card  under  a 
fictitious  name.  Perpetrators  of  this  type 
of  fraud  may  use  an  address  provided  by 
a  CMRA,  which  often  appears  to  be  a 
typical  residential  or  business  address, 
as  a  means  of  avoiding  detection.  Credit 
card  companies  have  asked  the  Postal 
Service  to  help  them  detect  such  fraud 
by  identifying  CMRA  addresses,  and  the 
Postal  Service  has  concluded  that  the 
identification  of  CMRA  addresses  would 
be  an  effective  tool  in  combating  credit 
card  fraud  and  other  types  of  consumer 
fraud. 

As  amended  by  the  interim  rule,  39 
CFR  265.6(d)(8)  will  authorize 
disclosure  of  information  only  for  the 
purpose  of  identifying  an  address  as 
belonging  to  a  CMRA,  and  no  other 
information  concerning  CMRAs  or  their 
customers  will  be  disclosed  pursuant  to 
the  regulation.  Because  the  regulation 
will  not  authorize  the  disclosure  of  the 


identities  of  CMRA  customers, 
disclosures  under  the  regulation  will 
not  invade  the  legitimate  privacy 
interests  of  persons  who  receive  mail 
through  CMRAs.  The  information  will 
be  disclosed  primarily  by  means  of 
annotations  to  the  Postal  Service's 
Delivery  Sequence  File  (DSF).  DSF  data, 
the  use  of  which  is  made  available  to 
the  public  through  authorized  licensees, 
contains  delivery-point  addresses,  and  it 
does  not  include  the  identities  of 
individuals. 

Copies  of  Form  1583  on  file  with  the 
Postal  Service  are  records  protected  by 
the  Privacy  Act  of  1974,  5  U.S.C.  552a, 
and  they  are  maintained  in  the  Postal 
Service's  Privacy  Act  system  of  records 
USPS  010.050,  Collection  and  Delivery 
Records — Delivery  of  Mail  Through 
Agents.  In  a  separate  notice  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  the  Postal  Service  is  adding  a 
routine  use  to  system  of  records  USPS 
010.050  which  will  authorize  the 
disclosure  of  the  information  that  may 
be  released  pursuant  to  the  interim  rule. 

Although  the  Postal  Service  is 
exempted  by  39  U.S.C.  410(a)  from  the 
advance  notice  requirements  of  the 
Administrative  Procedure  Act  regarding 
rulemaking  (5  U.S.C.  553),  the  Postal 
Service  invites  interested  persons  to 
submit  written  comments  concerning 
the  interim  rule.  These  comments  will 
be  considered  before  a  final  rule  is 
adopted. 

List  of  Subjects  in  39  CFR  Part  2bo 

Disclosure  of  information.  Postal 
Service. 

For  the  reasons  set  torth  m  this 
document,  the  Postal  Service  is 
amending  39  CFR  Part  265  as  follows: 
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PART  265— DISCLOSURE  OF 
INFORMATION 

1.  The  authority  citation  for  39  CFR 
part  265  continues  to  read  as  follows: 

Authority:  39  U  S.C.  401;  5  U.S.C  552; 
Inspector  General  Act  of  1978.  es  amended 
(IHib.  L  95-452.  as  amend«d).  5  U.S.C.  App. 
3. 

2.  Paragraph  (d)(8)  of  §  265.6  is 
revised  to  read  as  follows: 

§  265.6    AvailabiHty  of  Records. 

•  »        •         •         * 

(d{»   •   * 

(B)Fonn  1583,  Application  for 
Delivery  of  Mail  Through  Agent.  Except 
as  provided  by  this  paragraph, 
infort^nation  contained  in  Form  1583 
may  hot  be  disclosed  to  the  public. 
Inforiration  contained  in  Form  15B3 
may  be  disclosed  to  the  public  only  for 
the  {purpose  of  identifying  a  particular 
address  as  an  address  of  an  agent  to 
whoijn  mail  is  delivered  on  behalf  of 
othef  persons.  The  identities  of  person.; 
on  whose  behalf  agents  receive  mail 
may  lot  be  disclost-d. 

*  i  *  •  •       ' 

Stani  ^  F.  Mires, 

Chief  Counsel.  Lei^islalive. 

IFR  C(jc.  94-10543  Filed  5-2-S4;  8:45  urn] 


ENVIRONMENTAL  PRCTECHON 
AGENCY 

40  CFR  Part  52 

(VAlt-1-6339  3rd  VA18-1-63-W;  FRL- 
4ST944] 

AppMval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Commonwealth  of  Virginia- 
Dlsapp'oval  of  the  Request  to 
Redesignate  the  Richmond  Ozone 
Nonattainment  Area  to  Attainment  and 
the  Associated  Maintenance  Plan 

AGENbY;  Environmental  Protection 
.^gertcy  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  disapproving  the 
request  to  redesignate  the  Richmond 
ozone  nonattainment  area  from 
moderate  nonattainment  to  attainment 
and  is  also  disapproving  the  associated 
maintenance  plan  as  a  State 
Implementation  Plan  (SW)  ntv'sion.  The 
intended  effect  of  this  action  is  to  retain 
the  current  designation  for  ozone 
nonattainment  in  the  Richmond  area. 
This  action  is  being  taken  under 
sections  107  and  1 10  of  the  Clean  Air 
Act  (CAA). 

EFFECTIVE  DATE:  This  final  rule  will 
become  effective  on  |une  2. 1994. 


ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107; 
Virginia  Department  of  Environmental 
Quality.  629  East  Main  Street, 
Richimond,  Virginia  23219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  A.  Frankford  at  (215)  597-1325. 
SUPPI.EMENTARY  INFORMATION: 

I.  Background 

On  November  12, 1992,  the 
Commonwe.iUh  of  Virginia's 
Department  of  Environmental  Quality 
(\T)EQ)  submitted  a  request  to  EPA  to 
redesignate  the  Richmond  moderate 
ozone  nonattainment  area  from 
nonattainment  to  attainment,  and  to 
approve  a  maintenance  plan  for  the 
Richmond  area  as  a  State 
Implementation  Plan  (SIP)  revision. 

On  August  17.  1993,  (59  FR  43609), 
EPA  published  a  notice  of  propo.sed 
rulemaking  (NPR)  proposing  approval  of 
the  Commonwealth's  request  to 
redesignate  the  Richmond  moderate 
ozone  nonattainment  area  to  attainment 
and  its  associated  maintenance  plan  SIP 
revision.  EPA's  rationale  for  its  , 
proposed  approval  was  stated  in  that 
NPR  end  will  not  be  retitated  here. 
However,  on  January  31,  1994.  (59  FR 
4263)  EPA  published  a  NPR 
withdnwing  its  August  17, 1<393 
proposed  approval  and  proposing  to 
disapprove  the  request  to  njdesignate 
the  Richmond  ozone  nonattainment  area 
from  moderate  nonattainment  to 
attainment  and  proposed  to  disapprove 
the  maintenance  plan  as  a  SIP  revision. 
EPA  converted  its  proposed  .approval 
action  to  a  proposed  disapproval 
because  review  of  the  1993  ambient  air 
quality  data  monitored  during  the  1993 
ozone  season  indicated  that  the  Charles 
City  County  monitor,  located  in  the 
Richmond  nonattainment  area,  had 
registered  a  violation  of  the  ozone 
national  ambient  air  quality  .standards 
(NAAQS).  The  ambient  data  was  quality 
assured  in  accordance  with  established 
procedures  for  validating  such 
monitorinp  data.  The  VDEQ  did  not 
contest  tlie  registered  data.  Therefore, 
the  Richmond  area  does  not  meet  the 
statutory  criteria  for  redesignation  to 
attainment  found  in  section  107(d)(3)(E) 
of  the  CAA.  The  maintenance  plan  SIP 
revision  is  not  approvable  because  its 
demonstration  of  attainment  and 
maintenance  of  the  ozone  NAAQS  is 
based  on  a  level  of  ambient  ozone 
precursor  emissions  which  was  thought 


to  represent  an  inventory  of  emissions 
that  would  provide  for  attainment  and 
maintenance  of  the  NAAQS,  but  which 
does  not  as  evidenced  by  the  ozone 
violations  recorded  during  the  1993 
ozone  season. 

II.  Comments  Received  on  EPA's    ' 
lanuary  31, 1994  Proposal 

Letters  of  Public  Comment:  EPA 
received  four  comment  letters 
concerning  the  January  31,  1994  action 
proposing  to  disapprove  the  reque.st  to 
redesignate  the  Richmond  ozone 
nonattainment  a.-ca  from  moderata 
nonattainment  to  attainment  and 
proposing  to  disapprove  the 
maintenance  plan  as  a  revisioi;  "o  the 
SIP.  One  comment  letter  support -d 
EPA's  proposal  to  disapprove  both  the 
reque.st  to  redesignate  the  Flichmond 
ozone  nonattainment  area  and  to 
disapprove  the  maintenance  plan  SIP 
revision.  Three  comment  letters 
opposed  EPA's  proposed  disapproval  of 
the  request  to  redesignate  the  Richmond 
area.  The  commenters  opposing  FPA's 
profKJsed  disapproval  stated  that  that 
even  though  exceedances  of  the  ozone 
standard  had  been  registered  at  the 
Charles  City  County  monitor,  the 
monitor  is  located  in  a  rural  location 
downwind  of  a  more  populated  urban 
area.  The  commenters  stated  that,  ba.sed 
on  meteorological  data,  the  recorded 
violations  were  caused  by  a  small 
portion  of  the  urban  portion  of  the 
Richmond  nonattainment  an?a  and  are 
localized.  The  commenters  stated  that 
the  rest  of  the  Richmond  ozone 
nonattainment  area  should  net  \)e 
etonom.ically  penalized  by  the 
disrpprovai  of  the  Richmond 
redesignation  request. 

EPA's  Response:  TiW's  n?sponse  to 
the  latter  comments  is  that  EPA  has 
determined  that  ozone  is  a  regional 
pollutant  driven  by  several  fadors 
including,  but  not  restric1e>d  to,  weather 
and  climate  changes  and  ozone 
precursors  so  that  the  effect  of  ozone 
emissions  are  not  localized.  In  light  of 
this,  and  the  lack  of  evidence  that  the 
violations  in  the  Richmond  area  are  due 
only  to  localized  emissions.  EPA  does 
not  believe  that  it  would  be  appropriate 
to  rede.signate  as  attainment  portions  of 
the  Richmond  ozone  nonattainment 
area.  Such  an  adion  would  not  be 
appropriate  unless  it  were  firmly 
established  that,  contrary  to  the  bases 
underlying  the  establishment  of  the 
boundaries  of  the  Richmond  ozone 
nonattainment  area  following  the  1990 
Clean  Air  Act  Amendments,  certaio 
portions  of  the  Richmond  ozone 
nonattainment  area  do  not  contribute  to 
nonattainment  of  other  portions  of  the 
Richmond  ozone  nonattainment  area. 
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Final  Action 

EPA  is  disapproving  both  the  request 
to  redesignate  the  Richmond  ozone 
nonattainment  area  to  attainment  and 
the  associated  maintenance  SIP 
revision,  both  submitted  on  November 
12. 1992  by  VDEQ.  This  disapproval 
will  have  the  effect  of  retaining  the 
designations  of  Virginia  for  ozone  found 
in  40  CFR  part  81  (56  FR  56343)  dated 
November  6, 1991. 

Nothing  in  this  actic.^  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  i'^'-lementation 
plan  shi-l!  be  considei  jO  separately  in 
light  of  specific  technical,  economic, 
and  environmental  fadors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  disapproving  the  request 
for  redesignation  of  the  Richmond 
moderate  ozone  nonattainment  area  and 
the  associated  maintenance  plan  SIP 
revision  has  been  classified  as  a  Table 
2  action  fcr  signature  by  the  Acting 
Ri  gional  Administrator  under  the 
procedures  published  in  the  Federal 
R. agister  on  January  19,  1989  (54  FR 
2:' 14-2225),  as  revised  by  an  October  4, 
l'*93  memorandum  from  Michael  H. 
S'^apiro.  Acting  Assistant  Administrator 
ft  r  Air  and  Radiation.  A  future 
d')cument  will  inform  the  general  public 
o;'  these  tables.  On  January  6, 1089,  the 
fiifice  of  Management  and  Budget 
(0MB)  waived  Table  2  and  Table  3  SIP 
re\  isions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 
The  EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  3  SIP 
revisions.  The  0MB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  U.S.  EPA's  request.  This 
request  continues  in  effect  under 
Executive  Order  12866.  which 
superseded  Executive  Order  12291  on 
September  30,  1993. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  5.  1994. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
^  for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action 
dis3pproving  the  request  to  redesignate 
the  Richmond  moderate  ozone 
nonattainment  area  to  attairunent  and 
the  associated  maintenance  plan  SIP 


revision  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection,  Air 
pollution  control,  Intergovernmental 
cooperation.  Ozone. 

Dated:  March  30.  1994 
Stanley  L.  Laskowski, 
Acting  Regional  AdiTiinistratnr.  Region  III. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citatioi.  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.SC  7401-76>71q. 

Subpart  W— Virginia 

2.  Section  52.2423  is  amended  by 
adding  paragraph  (k)  to  read  as  follows: 

§  52.2423    Approval  status. 

***** 

(k)  The  maintenance  pla.n  SIP 
revision,  and  request  lo  redesignate  the 
Richmond  moderate  ozone 
nonattainment  area  to  attainment  were 
submitted  on  November  12,  1992,  by  the 
Department  of  Environmental  Quality. 
These  requests  are  disapproved  because 
review  of  the  lfj93  ambient  air  quality 
data  monitored  during  the  1993  ozone 
season  indicated  that  a  violation  of  the 
ozone  NAAQS  occurred  at  the  Charles 
City  monitor  in  the  Ri».hmond 
nonattainmtint  area  .  Bpcause  of  the 
registered  violation  during  the  1993 
ozone  season,  the  underlying  basis  of 
the  Commonwealth's  November  12, 
1992  maintenance  plan's  demonstration 
is  no  longer  valid. 
[FR  Doc.  &4-10522  Filed  5-2-94:  8  45  am| 

BILLING  CODE  S54&-S0-F 


40  CFR  Part  60 
[FRL-4880-3] 

New  Source  Perfonnance  Standards 
Supplemental  Delegation  of  Authority 
to  the  State  of  South  Carolina 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Delegation  of  authority. 

SUMMARY:  On  December  8.  1993,  the 
State  of  South  Carolina,  through  the 
South  Carolina  Department  of  Health 
and  Environmental  Control,  requested 
delegation  of  authority  for  the 
implementation  and  enforcement  of 
additional  categories  of  the  New  Source 
Performance  Standards  (NSPS).  EPA's 
review  of  South  Carolina  laws,  rules, 
and  regulations  showed  them  to  be 


adequate  for  the  implementation  and 

enforcement  of  these  Federal  standards, 

and  EPA  made  the  delegation  as 

requested. 

EFFECTIVE  DATE:  The  effective  date  of  the 

delegation  of  authority  is  February  2, 

1994. 

ADDRESSES:  Copies  of  the  request  for  the 

delegation  of  authority  and  EPA's  letter 

of  delegation  are  available  for  public 

inspec,tion  during  normal  business 

hours  at  the  following  locations: 

Environmental  Prottxjtion  Agency 

Region  FV,  Air  Programs  Branch,  345 

Courtland  Street  NE.,  Atlanta.  Georgia 

30365. 
South  Carolina  Department  of  Health 

and  Environmental  Control,  2600  Bull 

Street.  Columbia.  South  Carolina 

29201. 

Effective  immediately,  all  requests, 
applications,  reports  and  other 
correspondence  required  pursuant  to 
the  newly  designated  standards  should 
not  be  submitted  to  the  Region  IV  office, 
but  should  instead  be  submitted  to  the 
following  address:  South  Carolina 
Department  of  Health  and 
Environmental  Control,  2600  Bull 
Street,  Columbia.  South  Carolina  29201. 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Denman  of  the  EPA  Region  IV  Air 
Programs  Branch  at  (404)  347-2864  and 
at  the  above  address. 
SUPPLEMENTARY  INFORMATION:  Section 
301,  in  conjunction  with  sections  110 
and  111(c)(1)  of  the  Clean  Air  Act  as 
amended  November  15,  1990,  authorize 
the  Administrator  to  delegate  his 
authority  to  implement  and  enforce  the 
standards  established  in  40  CFR  part  60, 
New  Source  Performance  Standards 
(NSPS).  After  a  thorough  review  of  the 
categories  requested  for  delegation,  the 
Regional  Administrator  determined  that 
such  delegation  was  appropriate  for 
these  source  categories  with  conditions 
set  forth  in  the  original  delegation  letter 
of  October  19, 1976.  and  subsequent 
delegation  letters  of  January  22.  1981, 
February  1,  1984,  June  29,  1987, 
February  9,  1988,  January  5,  1989, 
December  10,  1990,  March  3.  1992,  and 
March  8.  1993.  EPA  thereby  delegated 
its  authority  for  40  CFR  part  60,  NSPS 
in  a  letter  to  the  State  of  South  Carolina 
on  February  2,  1994,  as  follows. 

40  CFR  Part  60 

Subpart  RRK— Volatile  Organic  Compound 
(VOC)  Emissions  From  the  .Synthetic 
Organic  Chemical  Manufacturing 
Industry  (SOCMI)  Reactor  Processes, 
except  §60. 703(c). 

The  Administrator  retains  the 
exclusive  right  to  approve  equivalent 
and  alternative  test  methods, 
continuous  monitoring  procedures,  and 
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reporting  requirements.  The  EPA  hereby 
notifies  the  public  that  it  has  delegated 
the  authority  o\'er  certain  NSPS 
subparts  to  the  State  of  South  Carolina. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
raquirements  of  section  6  of  Executive 
Order  12856. 

Authority:  This  action  is  issued  under  the 
authority  of  sections  101 .  110, 1 11 ,  end  301 
of  the  dean  Air  Act.  as  amended  (42  U.S.C 
7401.  7410,  74121.  7412.  and  7601). 

Dated  April  IB.  1994. 
Patrkk  M.  Tobin. 
Acting  Regional  Administrator. 
|FR  Doc.  94-10549  Filed  5-2-94;  8.45  amj 

BILUNQ  CODE  65«0-SO-F 


40  CFR  Part  60 
[FRL-4«80-«] 

New  Source  Performance  Standards 
Supplemental  Delegation  of  Authority 
to  the  State  of  North  CaixHIna 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Delegation  of  authority. 

SUMMARY:  On  March  3,  1993.  the  State 
of  North  Carolina,  tlirough  the  North 
Carolina  Department  of  Enviroiunent. 
Health  and  Natural  Resources,  requested 
delegation  of  authority  for  the 
implementation  and  enforcement  of 
additional  categories  of  the  New  Source 
Performance  Standards  (NSPS).  EPA's 
review  of  North  Carolina  laws,  rules, 
and  regulations  showed  them  to  be 
adequate  for  the  implementation  and 
enforcement  of  these  Federal  standards, 
and  the  Agency  made  the  delegation  as 
requested. 

EFFECTIVE  DATE:  The  effective  date  of  the 
delegation  of  authority  is  May  21,  1993. 
AODflESSES:  Copies  of  the  request  for  the 
delegation  of  authority  and  EPA's  letter 
of  delegation  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations: 
Environmental  Protection  Agency 

Region  fV.  Air  Programs  Branch,  345 

Courtland  Street  NE.,  Atlanta.  Georgia 

30365. 
North  Garollna  Department  of  Health, 

Environment  and  Natural  Resources, 

512  NcrLh  Salisbury  Street.  Raleigh. 

North  Carolina  27604. 

Effective  immediately,  all  requests, 
applications,  reports  and  other 
correspondence  required  pursuant  to 
the  newly  designated  standards  sfiould 
not  be  submitted  to  the  Region  l\'  office, 
but  should  instead  be  submitted  to  the 
following  address:  North  Carolina 
Department  of  Health.  Environment  and 


Natiiral  Resources,  512  North  Salisbury 
Street.  Raleigh,  North  Carolina  27604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Kemker  of  the  EPA  Regiou  IV  Air 
Programs  Branch  at  (404)  347-2864  and 
Region  IV  address  above. 

CUPPLEMENTARY  INFORMAT)ON:  Section 
301,  in  conjunction  with  sections  110 
and  111(c)(1)  of  the  Clean  Air  Act  as 
amended  November  15. 1990.  authorize 
the  Administrator  to  delegate  his 
authority  to  implement  and  enforce  the 
standards  established  in  40  CFR  part  60. 
New  Source  Performance  Standards 
(NSPS).  After  a  thorough  review  of  the 
categories  requested  for  delegation,  the 
Regional  Administrator  determined  that 
such  delegation  was  appropriate  for 
these  source  categories  with  conditions 
set  forth  in  tlie  original  delegation  letter 
of  Noverab.fir  24. 1976.  and  subsequent 
delegation  letters  of  October  22. 1980. 
December  04. 1981.  October  19. 1982, 
May  02, 1984.  April  02. 1985,  June  16. 
1986.  August  07. 1986.  June  8.  1987. 
August  20. 1987.  June  22.  1988.  January 
27.  1988,  and  August  29,  1989.  EPA 
thereby  delegated  its  authority  for  40 
CFR  part  60.  NSPS  in  a  letter  to  the 
State  of  North  Carolina  on  May  21, 
1993,  as  follows. 

40  CFR  Fart  60 

Subpart  Dc — Small  Industrial-Corainerclal- 
Institutional  Steam  Generating  Units 
(except  S6C.48da){4)) 
Subpart  Ea — Municipal  Waste  Combustors 
Subpart  DDD— Volatile  Organic  Emissions 
from  the  Polymer  Manufacturing 
Industry  (except  §60.562 -2(c)) 

The  Administrator  retains  the 
exclusive  right  to  approve  equivalent 
and  alternative  test  methods, 
continuous  monitoring  procedures,  and 
reporting  requirements.  The  EPA  hereby 
notifies  the  public  that  It  has  delegated 
the  authority  over  certain  NSPS 
subparts  to  the  State  of  North  Carolina. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Authority:  This  action  ts  issued  under  the 
authority  of  sections  101,  110, 112,  and  301 
of  the  Clean  Air  Act.  as  amended  (42  U.S.C 
7401,  7410.  74121,  7412,  and  7601). 

Dated:  April  18,  1994. 
Patrick  M.  Tobin, 
Acting  Fegional  Administmior. 
IFR  Doc.  94-10548  Filed  5-2-94;  8:45  ami 
BILUNO  CODE  UeO-W-F 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  217 

Defense  Federal  Acquisition 
Regulation  Supplement,  Economy  Act 

AGENCY:  Department  of  Defense  (DoD). 
ACnON:  Final  rule. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  tlie  Defense  Federal 
Acquisition  Regulation  Supplement 
(DEARS)  to  define  the  role  of  the 
contracting  officer  in  the  approval 
process  for  intragency  orders  under  the 
Economy  Act. 

EFFECTIVE  DATE:  April  25.  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Michele  Peterson.  (703)  604-5929. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Director  of  Defense  Procurement 
issued  a  final  rule  on  April  25.  1994.  by 
Departmental  Letter  94-007,  which 
establishes  an  advisory  role  for  the 
contracting  officer  in  the  approval  of 
intragency  orders  under  the  Economy 
Act  (31  U.S.C.  1535). 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  does 
not  apply  because  the  rule  is  not  a 
significant  revision  within  the  meaning 
of  Public  Law  98-577.  Hovre\'er. 
comments  from  small  entities  will  be 
considered  in  accordance  with  Section 
610  of  the  Act.  Please  cite  DFARS  Case 
94-D303  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
contain  information  collection 
requirements  whicii  require  the 
approval  of  OMB  under  44  \JS.C  3501 
et  seq. 

List  of  Subjects  in  48  CFR  Part  217 

Government  procurement. 
Claudia  L.  Naugle. 

Deputy  Dirpctar.  Offense  Acquistfion 
Begulations  Council. 

Therefore,  48  CFR  part  217  fs 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
part  217  continues  to  read  as  follows: 

Autitority:  41  U.SXl.  421  and  48  CFR  part 
1. 

PART  217-SPECIAL  CONTRACTINO 
METHODS 

2.  Section  217.500  is  added  to  read  as 
follows: 
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217.500    Scope  of  subpart 

Acquisitions  from  required  sources,  as 
described  in  FAR  Part  8,  are  not  orders 
under  the  Economy  Act. 

3.  Section  217.502  is  revised  to  read 
as  follows: 

217.502  General. 

If  requested,  the  contracting  officer 
who  normally  would  contract  for  the 
requesting  activity  should  advise  in  the 
determination  process. 

217.503  IRemoved] 

4.  Section  217.503  is  removed. 

IFR  Doc.  94-10582  Filed  5-2-94;  8;45  am) 

BILUNO  CODE  3810-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  641 

[Docket  No.  90926^-8277;  LD.  042694B] 

Reef  Fish  Fishery  of  the  Gulf  of  Mexico 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  closure. 

SUMMARY:  NMFS  closes  the  commercial 
fishery  for  red  snapper  in  the  exclusive 
economic  zone  (EEZ)  of  the  Gulf  of 
Mexico.  NMFS  has  projected  that  the 
annual  commercial  quota  for  red 
snapper  will  be  reached  on  April  27, 
1994.  This  closure  is  necessary  to 
protect  the  red  snapper  resource. 
EFFECTIVE  DATES:  Closure  is  effective 
12:01  a.m..  local  time.  April  28.  1904, 
through  December  31.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Sadler,  813-^93-3161. 
SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  Fishery  Management  Council 
and  is  implemented  through  regulations 
at  50  CFR  part  641  under  the  authority 
of  the  Magnuson  Fishery  Conservation 
and  Management  Act  (16  U.S.C.  1801  et 
seq).  Those  regulations  set  the 
commercial  quota  for  red  snapper  in  the 
Gulf  of  Mexico  at  3.06  million  lbs  (1.39 
million  kg)  for  the  current  fishing  year. 
January  1  through  December  31. 1994 
(50  CFR  641.25(a)). 

Under  50  CFR  641.26.  NMFS  is 
required  to  close  the  commercial  fishery 
for  a  species  or  species  group  when  the 


quota  for  that  species  or  species  group 
is  reached,  or  is  projected  to  be  reached, 
by  publishing  a  document  in  the 
Federal  Register.  Based  on  current 
statistics,  NMFS  has  projected  that  the 
commercial  quota  of  3.06  million  lbs 
(1.39  million  kg)  for  red  snapper  will  be 
reached  on  April  27, 1994.  Accordingly, 
the  commercial  fishery  in  the  EEZ  in  the 
Gulf  of  Mexico  for  red  snapper  is  closed 
effective  12:01  a.m.,  local  time,  April  28, 
1994,  through  December  31,  1994,  the 
end  of  the  fishing  year.  A  vessel  with  a 
valid  reef  fish  piermit  having  red 
snapper  aboard  must  land  and  barter, 
trade,  or  sell  such  red  snapper  prior  to 
12:01  a.m.,  local  time,  April  28, 1994. 

During  the  closure,  the  bag  limit 
applies  to  all  harvests  of  red  snapper 
fi-om  the  EEZ  in  the  Gulf  of  Mexico.  The 
daily  bag  limit  for  red  snapper  is  seven 
per  person.  From  12:01  a.m.,  local  time, 
April  28,  1994.  through  December  31, 
1994.  the  purchase,  barter,  trade,  or  sale 
of  red  snapper  taken  from  the  EEZ  is 
prohibited.  This  prohibition  does  not 
apply  to  trade  in  red  snapper  that  were 
harvested,  landed,  and  bartered,  traded, 
or  sold  prior  to  12:01  a.m.,  local  time, 
April  28,  1994.  and  were  held  in  cold 
storage  by  a  dealer  or  processor. 

Classification 

This  action  is  required  by  50  CFR 
641.26  and  has  been  detennined  to  be 
"not  significant"  for  purposes  of  E.O. 
12866. 

List  of  Subjects  in  50  CFR  Part  641 

Fisheries.  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  26. 1994. 
David  S.  Crestin, 

Acting  Director,  Office  o/F/.s/ieries 
Consen'ation  and  Klanagement.  National 
Marine  Fisheries  Service. 
[PR  Doc.  94-10462  Filed  4-26-94;  4:46  pm| 
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50  CFR  Part  651 

[Docket  No.  940421-4121;  I.D.  042594B] 

RIN  0&4d-AG64 

Northeast  Multispecies  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  measures  contained  in 
Framework  Adjustment  1  to  the 
Northeast  Multispecies  Fishery 
Management  Plan  (FMP).  NMFS 
implemented  parts  of  Amendment  5  to 


the  FMP  on  March  1. 1994,  but  delayed 
implementation  of  some  provisions, 
including  the  effort-reduction  program, 
until  May  1,  to  provide  the  industry  and 
NMFS  sufficient  time  to  prepare  for  this 
unprecedented  and  far-reaching  change 
to  the  regulations.  The  effect  of  this 
delay  is  that  the  first-year's  effort 
reduction  requirements  are  compressed 
into  eight  months  with  different  impacts 
on  different  segments  of  the  fleet.  The 
adjustment  in  the  fishing  year 
implemented  by  this  rule  will  establish 
May  1  through  April  30  as  the  annual 
fi.shing  year  for  the  effort  reduction 
program  contained  in  Amendment  5. 
EFFECTIVE  DATE:  May  1, 1994. 
ADDRESSES:  Copies  of  Amendment  5.  its 
regulatory  impact  review  (RIR)  and  the 
final  regulatory  flexibility  analysis 
contained  within  the  RIR,  its  final 
supplemental  environmental  impact 
statement,  and  Framework  Adjustment 
#1  are  available  upon  request  from 
Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council,  5  Broadway  (Route  1),  Saugu;?, 
MA  01906-1097. 

FOR  FURTHER  INFORMATION  CONTACT:  E. 
Martin  Jaffe,  NMFS.  Fishery  Policy 
Analyst.  508-281-9272. 

SUPPt-EMENTARY  INFORMATION: 

Background 

The  New  England  Fishery 
Management  Council  (Coun'iil) 
submitted  Amendment  5  to  the  NMFS 
on  September  27.  1993,  a.'ier  spending 
more  than  2  years  on  its  development. 
The  primary  purposa  of  Amendment  5 
is  to  eliminate  the  overfished  condition 
of  the  primary  stocks  of  the  multispecies 
complex  through  an  effort  reduction 
program.  The  effort-reduction  program 
consists  of  annual  reductions  in  the 
numbers  of  days  that  vessels  are 
allowed  to  spend  at  sea  as  a  method  to 
limit  fishing  effort  for  groundfish. 
Vessels  have  a  choice  whether  to  fish 
under  an  individual  allocation  of  days- 
al-sea  (DAS),  based  on  e.u.h  vossel's 
history  of  fishing  for  groundfish,  or  to 
fish  under  the  fleet  DAS  option, 
wherein  vessels  must  declare  blocks  of 
time  out  of  the  fishery  and  lay  over  in 
port  for  a  period  proportional  to  the 
time  fishing  for  groundfish. 

NMFS  published  the  proposed  rule 
for  Amendment  5  on  October  27, 1993 
(58  FR  57774),  and  informed  the 
Council  on  January  3,  1094,  that 
Amendment  5  had  been  approved.  At 
that  time,  the  Director.  Northeast 
Region,  NMFS  (Regional  Director) 
indicated  that  the  expected 
implementation  date  for  the  amendment 
was  to  be  March  1, 1994.  The  Council 
immediately  realized  that  the 
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impljfirnentation  of  this  comprehensive 
amerdment  would  require  NMFS" 
starting  a  number  of  new  administrative 
programs.  The  Council  acknowledged 
the  procedural  and  administrative 
difficulties  and  stated  that  it  wanted 
NMFS  to  implement  the  effort-reduction 
program  only  when  the  agency  was 
ready.  The  Council  also  communicated 
its  intent  that  Amendment  5's  effort- 
reduction  program  be  implemented  on  a 
full-year  basis,  rather  than  on  a  part-year 
basis  for  the  first  year,  and  initiated 
Frarnework  Adjustment  #1  on  February 
IR  to  adjust  the  final  rule  for 
Amendment  5. 

1  he  Council  is  making  this 
iuljustment  to  the  final  rule  for 
Ainehdment  5  (59  FR  9872,  March  1. 
1994)  under  the  framework  abbreviated 
ruli-making  procedure  established  by 
Amendment  5  and  contained  in  50  CFR 
part  651,  subpart  C.  This  procedure 
requires  the  Council,  when  making 
certain  adjustments  to  the  FMP,  to 
develop  and  analyze  the  actions  over 
the  span  of  at  least  two  Council 
meetings.  The  Council  provides  the 
public  with  advance  notice  of  both  the 
proposals  and  the  analysis  and  an 
opportunity  to  comment  on  them  prior 
to  anjd  at  the  second  Council  meeting. 
Uport  review  of  the  analysis  and  public 
comrti«nt,  the  Council  may  recommend 
to  th0  Regional  Director  that  the 
measures  of  a  given  framework 
adju.stment  be  published  as  a  final  rule, 
if  certain  conditions  are  met.  The 
Regional  Director  may  publish  the 
measures  as  a  final  rule,  or  as  a 
proposed  rule  if  additional  public 
commentns  needed. 

When  the  Council  began  developing 
Amendment  5,  groundfish  stocks  were 
overfished  and  the  prospects  were  dim 
for  improvement  without  the  effort- 
reduction  program.  Since  then,  the 
condition  of  the  stocks  has  deteriorated 
to  the  point  where  NMFS,  with  Council 
support,  implemented  emergency 
regulations  to  protect  haddock.  Each 
new  assessment  of  groundfish  stocks 
underlines  the  urgency  of  implementing 
rigorous  and  effective  management 
measures. 

The  Council  designed  the 
management  program  using  annual 
incremental  reductions  in  fishing  effort. 
The  result  of  implementing  the  effort- 
reduction  program  for  less  than  12 
months  in  the  first  year  is  that  vessels 
fishing  under  the  individual  allocation 
option  would  have  their  annual 
allocation  compressed  into  eight 
months,  while  vessels  under  the  fleet 
DAS  would  be  required  to  meet  the 
annual  time-out  requirement  over  eight 
months,  instead  of  the  full  year.  Since 
the  vessels  in  the  individual  DAS 


category  generally  choose  to  be  in  that 
group  because  of  their  higher  allocation 
of  opportunity  than  under  the  Heet 
group,  the  conservation  benefits  of  the 
first  year's  reductions  in  allocation 
would  be  negated  if  the  same  allocation 
were  distributed  over  only  8  months, 
instead  of  12. 

On  the  other  hand,  vessels  in  the  fleet 
DAS  category  would  be 
disproportionately  burdened  if  they 
were  required  to  declare  the  same 
amount  of  time  out  of  groundfishing 
over  8  months,  that  they  would  have  to 
take  over  12  months  had  Amendment  5 
been  implemented  beginning  on  January 
1.  Many  of  the  vessels  in  this  category 
ordinarily  would  meet  their  time-out 
requirement  during  the  first  few  months 
of  the  year  when  the  weather  limits 
fishing  opportunity,  or  when  they  are  in 
other  winter  fisheries  such  as  northern 
shrimp. 

A  further  need  for  Framework 
Adjustment  #1  arises  from  the 
Amendment  5  requirement  that  all 
vessels  declare  one  20-day  block  out  of 
groundfishing  during  the  spawning 
months  of  March,  April,  and  May.  Since 
NMFS  decided  to  implement  the  effort- 
reduction  program  on  May  1.  that 
requirement  would  be  compressed  into 
the  month  of  May  for  the  first  year.  As 
a  result,  at  least  two-thirds  of  the  fleet 
would  be  required  to  be  out  of 
groundfishing  at  the  same  time,  unless 
Framework  Adjustment  #1  were 
implemented.  Many  fishermen  are 
unable  to  plan  how  to  best  use  their 
time  and  resources  during  the  required 
period  out  of  groundfishing  given  the 
relatively  short  notice,  and  the 
substantial  impact  that  the  sudden  loss 
of  two-thirds  of  the  domestic  supply  of 
groundfish  might  have  on  the 
processing  sector  and  the  market. 

This  final  rule  will  adjust  the  rule 
implementing  the  effort-reduction 
program  so  that  each  allocation  of  DAS 
(fieet  or  individual)  is  done  on  a  365- 
day  program  year  beginning  with  the 
first  full  year  of  implementation  of 
Amendment  5. 

Comments  and  Responses 

During  the  period  following  the 
approval  of  Amendment  5  and 
preceding  the  Council's  formal 
initiation  of  the  framework  adjustment, 
a  number  of  individual  fishermen, 
interested  members  of  the  public,  and 
industry  association  representatives 
commented  on  the  problems  with  the 
current  effort-reduction  program 
implementation  schedule.  Since  the 
comment  period  had  not  begun,  these 
comments  were  not  tabulated;  however, 
all  comments  were  in  support  of  the 


Council's  expeditiously  making  the 
adjustment  that  is  contained  in  this  rule. 

During  the  comment  period  spanning 
the  two  required  Council  meetings,  the 
Council  received  written  comments 
from  one  individual  and  two 
associations — the  Provincetown 
Draggermen's  Association  and  the 
Seafood  Harvester's  Association  of  New 
York.  Oral  comments  were  submitted  by 
three  individuals.  All  of  the  public 
comments  supported  the  Council's 
action  and  urged  expeditious 
implementation.  No  negative  comments 
were  received  on  the  proposed  action 
during  or  outside  the  comment  period. 

The  Council  requested  publication  of 
the  management  measures  as  a  final  rule 
after  considering  the  required  factors 
stipulated  under  the  Framework 
Measures  in  Amendment  5  and 
providing  supporting  analysis  for  each 
factor  considered.  The  Assistant 
Administrator  for  Fisheries,  NOAA  (AA) 
determined  that  the  framework 
adjustments  to  the  FMP  that  this  rule 
would  implement  are  consistent  with 
the  national  standards,  other  provisions 
of  the  Magnuson  Act.  and  other 
applicable  law.  The  AA.  in  making  that 
determination,  has  taken  into  account 
the  information,  views,  and  comments 
received  during  the  two  public  hearings 
and  comment  period  under  the  FMP's 
framework  adjustment  mechanism  as 
specified  in  50  CFR  651.40.  Considering 
the  opportunity  for  public  comment  at 
Council  meetings  on  January  12  through 
13.  Februar>'  16  through  17.  March  17. 
and  April  6  through  7.  and  Groundfish 
Committee  meetings  on  February  2 
througli  3  and  February  24,  and 
considerwig  the  need  for  immediate 
resource  protection  for  the  groundfish 
stocks,  the  provisions  for  continuing 
evaluation  of  the  adjusted  measures, 
and  the  timing  of  the  rule  relative  to  the 
requirement  that  all  vessels  take  twenty 
days  out  of  the  fishery  during  May. 
1994,  the  AA  has  waived  for  good  cause 
the  proposed  rules  and  additional 
comment  period. 

Classification 

This  final  rule  has  been  determined  to 
be  "not  significant"  for  purposes  of  E.O. 
128G6. 

The  AA  finds  there  is  good  cause  to 
waive  prior  notice  under  5  U.S.C.  553(b) 
of  the  Administrative  Procedure  Act 
(APA).  Prior  notice  is  i i :■  practicable  and 
contrary  to  the  public  interest  because  it 
would  cause  undue  burdens  on  some 
members  of  the  groundfish  fishing 
industry'and  would  further  delay  full 
implementation  of  conservation 
measures  intended  to  replenish 
groundfish  stocks.  Further,  the  AA  finds 
that  the  public  meetings  held  by  the 
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Council  to  discuss  designation  of 
beginning  and  ending  dates  for  the 
fishing  year  for  this  fi.shery  provided 
opportunity  for  public  comment  to  be 
considered.  The  AA  finds  that  under 
section  553(d)  of  the  APA  the  need  to 
have  this  regulation  in  place  by  May  1, 
1994,  is  good  cause  to  waive  the  30-day 
delay  in  effectiveness  of  this  regulation. 

List  of  Subjects  in  50  CFR  Part  651 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  27.  1994. 

RoUand  A.  Schmitten, 

Assistant  Administrator  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  651  is  revised  as 
follows: 

PART  651— NORTHEAST 
MULTiSPEaES  FISHERY 

1.  The  authority  citation  for  part  651 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq. 

2.  Section  651.2  is  amended  by 
adding  the  definition  of  "fishing  year", 
in  alphabetical  order,  to  read  as  follows: 

§651.2    Definitions. 

•  •         •         •         • 

Fishing  year  means  the  12-month 
period  beginning  May  1  and  extending 
through  April  30  of  the  following  year. 

•  •        •        •        • 

3.  Section  651.22  is  amended  by 
revising  paragraphs  (b)(l)(i),  the  first 
sentence  of  (b)(3)(i),  paragraphs 
(b)(3)(ii).  (b)(3)(iv).  (b)(7).  {c)(l)(i) 
heading,  (c)(l)(i)(A).  (c)(l)(i)(E)  and 
(c)(l)(i)(F)  to  read  as  follows: 

§  651 .22    Effort-control  program  for  limited 
access  vessels. 

»         *         *         *         • 

(b)-   *   • 

(1)'   *  • 

(i)  Beginning  on  May  1.  1994,  any 
vessel  that  is  greater  than  45  ft  (13.7  m) 
in  length  and  eligible  for  a  limited 
access  permit,  except  a  combination 
vessel,  may  elect  to  fish  under  the 
Individual  DAS  program  by  making 
such  election  at  the  time  of  application 
for  or  renewal  of  a  limited  access 
permit.  For  fishing  year  1996  and 
thereafter,  the  vessel  must  remain  in  the 
DAS  program  assigned  to  it  in  fishing 
year  1995. 

•  *        *        •        * 

(3)*    •    • 

(i)  Each  vessel  participating  in  the 
Individual  DAS  program  shall  be 
allocated,  for  each  fishing  year,  the 
maximum  number  of  days  at  sea  it  may 
fish  in  the  multispecies  finfish  fishery 


according  to  the  criteria  and  table 
specified  in  paragraph  {b)(3)(ii)  of  this 
section.  •  •  * 

(ii)  Annual  DAS  allocations.  Vessels 
fishing  under  the  Individual  DAS 
program  will  receive  and  be  subject  to 
annual  allocations  of  DAS  based  on  a 
fishing  year  as  specified  in  the  following 
table.  These  allocations  are  determined 
by  reducing  the  vessel's  Individual  DAS 
as  calculated  under  paragraph  (b)(2)  of 
this  section  by  10  percent  each  fishing 
year,  including  the  first  year,  for  the  first 
5  fishing  years  of  the  effort  reduction 
program.  Each  fishing  year  shall  begin 
on  May  1  and  extend  12  months  through 
April  30  of  the  following  year. 

INDIVIDUAL-DAS  ALL0CATI0N=X  DAYS 


Fishing  year 

Annual  alioca- 
tion 

1994 

1995 

1996 

X- 10%  days. 
X- 20%  days. 
X  -  30%  days. 
X- 40%  days. 
X  -  50%  days. 

1997 

1998 

(iv)  All  vessels  fishing  under  the 
Individual  DAS  program  must  declare 
out  of  the  muhispecies  finfish  fishery 
for  at  least  one  20-day  period  between 
May  1  and  May  31,  or  between  March 
1  and  April  30,  of  each  fishing  year 
using  the  notification  requirements 
specified  under  §651. 29(a).  If  a  vessel 
owner  has  not  declared,  or  taken,  the 
period  of  time  required  between  May  1 
and  May  31  or  between  March  1  and 
April  10,  of  each  fishing  year  on  or 
before  April  11  of  each  such  year,  the 
vessel  is  subject  to  the  possession  limit 
specified  under  §651. 27(a)  during  the 
period  April  11  through  April  30, 
inclusive. 

*  •        •        •        • 

(7)  Status  of  vessels  pending  appeal  of 
DAS  allocations.  All  vessels,  while 
appealing  their  Individual-DAS 
allocation,  may  fish  under  the  Fleet- 
DAS  program  and  are  subject  to  all 
requirements  applicable  to  the  Fleet- 
DAS  program  unless  otherwise 
exempted,  until  the  Regional  Director 
has  made  a  final  determination  on  the 
appeal.  Any  DAS  spent  fishing  for 
multispecies  finfish  shall  be  counted 
against  the  Individual-DAS  allocation 
that  the  vessel  may  ultimately  receive. 
If  before  this  appeal  is  decided,  a  vessel 
exceeds  the  number  of  days  it  is  finally 
allocated  after  appeal,  the  excess  days 
will  be  subtracted  from  the  vessel's 
allocation  of  days  in  fishing  year  1995. 

*  •        •        •        • 

(c)*  •  • 
(!)•*• 


(i)  Days  in  which  a  vessel  may  not 
possess  more  than  500  lbs  (226.8  kg)  of 
regulated  species. 

(A)  During  each  fishing  year, 
beginning  with  1994,  vessel  ovraers  of 
all  such  vessels  must  declare  periods  of 
time  out  of  the  multispecies  fishery 
totaling  at  least  the  minimum  number  of 
days  listed  for  each  such  fishing  year  in 
the  following  schedule.  Each  period  of 
time  declared  must  be  at  least  20 
consecutive  days.  At  least  one  20- 
consecutive-day  period  must  be 
declared  or  taken  between  May  1  and 
May  31.  or  between  March  1  and  April 
10.  of  each  fishing  year.  Each  fishing 
year  shall  begin  on  May  1  and  extend 
12  months  through  April  30  of  the 
following  year. 


Fishing  year 

Days  out  of 
multispecies  fish- 
ing 

1994 

80 

1995 

80 

1996 

128 

1997 

165 

1998 „ 

1999 

200 
233 

(E)  If  a  vessel  owner  has  not  declared, 
or  taken,  the  period  of  time  required 
between  May  1  and  May  31,  or  between 
March  1  and  April  10,  of  each  fishing 
year  on  or  before  April  11  of  each  such 
year,  the  vessel  is  subject  to  the 
possession  limit  specified  under 

§  651.27(a)  during  the  period  April  11 
through  April  30,  inclusive. 

(F)  If  a  vessel  owner  has  not  declared, 
or  taken,  any  or  all  of  the  remaining 
periods  of  time  required  under 
paragraph  (c)(l)(i)  of  this  section,  by  the 
last  possible  date  to  meet  the 
requirement,  the  vessel  is  subject  to  the 
possession  limit  specified  under 

§  651.27(a)  from  that  date  through  the 
end  of  the  fishing  year. 

[PR  Doc.  94-10521  Filed  4-28-94;  4:06  pm) 

BILLING  C0D6  35^0-S2-P 


50  CFR  Part  675 

[Docket  No.  931100-4043;  I.D.  042294A] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  Greenland  turbot  in  the 
Aleutian  Islands  subarea  (Al)  of  the 
Bering  Sea  and  Aleutian  Islands 
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mariagernent  area  (BSAI).  This  action  is 
necessary  to  preverxt  exceeding  the 
Greenland  turbot  total  allowable  catch 
(TAG)  in  that  subarea. 
EFFE  CTiVE  DATE:  12  iioon.  Alaska  local 
time)  (A.l.t.),  May  4, 1904.  until  12 
inidhight.  A.l.t. .December  31, 1994. 
FOR  FURTHER  i^4F0RMATlON  COHTACT: 
Andrew  N.  Smoker,  Senior  Inseason 
Manager,  Fisheries  Management 
Division.  NMFS,  907-53&-7228. 
SUPriEMEMTARY  INFORMATION:  The 
groDiidfish  fishery  in  the  BSAI  exclusive 
ecor  omic  zone  is  managed  by  the 
Secio^ary  of  Commerce  accord inp,  to  the 
Fishery  Management  Plan  for  the 
Grouhdfish  Fishery  of  the  BSAI  [FMF) 
prej ;  red  by  the  North  Pc-citlc  Fishery 
L-Ian c  gerrient  Council  under  authority  of 
the  ]^  agnuson  Fishery  Conservation  and 
Man:  goment  Act.  Fishing  by  U.S. 
vessels  is  governed  by  r*igiiIations 
imp  iimenting  the  FMP  at  50  CFR  parts 
6^0  fifid  675. 

Accordance  with  §  675.20(3)(7)(ii). 
e  iW-fcenland  turbot  TAG  for  the  AI  was 


established  by  the  final  1994  initial 
specifications  of  groundfish  (59  FR 
7656,  February  16, 1994)  and 
subsequent  apportiomnent  of  reser\e 
(59  FR  21673,  April  26, 1994)  as  2,333 
metric  tons  (mt). 

In  accordance  with  §  675.20(a)(8),  the 
Director  of  the  Alaska  Region.  NMFS 
(Regional  Director),  has  estahHshed  a 
directed  Fishing  allowance  of  1,400  mt, 
with  consideration  that  933  mt  will  be 
taken  as  incidental  catch  in  directed 
fishing  for  other  species  in  the  AI.  In 
accordance  with  §  675.23(0,  this  fishery 
begins  at  12  noon,  A.l.L.  May  1. 1994. 
Becau.se  of  the  low  directed  fishing 
allov/ance  and  high  interest  in  the 
fishery,  there  will  be  insufficient  time  to 
collect  and  analyze  catch  data  and  take 
appropriate  action  to  ensure  tlie 
directed  fishing  allowance  is  not 
exceeded.  Therefore,  ba.sed  on  the  best 
available  data,  the  Regional  Director  has 
dutennined  tliat  the  Greenland  turbot 
directed  fi.shing  allowance  in  the  AI  will 
be  reached  by  12  noon,  A.l.t.,  May  4, 


1994.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for 
Greenland  turbot  in  the  AI,  effective 
from  12  noon,  A.l.t.,  May  4,  19S4,  until 
12  midnight.  A.l.t.,  December  31, 1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  at 
§  675.20(h). 

Classification 

This  action  is  taken  under  §  675.20 
and  is  exempt  from  OMB  review  under 
E.O.  12866.' 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requiremt'nts. 

Authority:  16  U  .S.C.  1501  et  seq. 

Dair:i!:  .'Vpri)  2V<,  l^W. 
Davids.  Crestin, 
Acting  Dirtfctor.  Office  ofFL-hmes 
Conservation  and  Kisnagement,  ,Vu.*;o;-c/ 
Marine  Fi<^h^ncs  Senice. 
[FR  Dor.  94-10'?92  Filed  5-2-?«  3:45  aic\ 
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Vol.  59.  No.  84 
Tuesday,  May  3.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  tt>e  final 
rules. 


DEPARTMErfT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Parts  563b  and  575 
[No.  94-49] 
RIN  1550-AA74 

Conversions  From  Mutual  to  Stock 
Form;  Mutual  Savings  and  Loan 
Holding  Companies 

AGENCY:  Office  of  Thrift  Supervision. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  proposes  to  amend 
its  regulations  governing  mutual  to 
stock  conversions  and  stock  issuances 
by  savings  association  subsidiaries  of 
mutual  holding  companies  (MHC  stock 
offerings).  The  proposed  amendment 
requires  the  OTS,  in  connection  with  its 
review  of  conversion  applications  and 
MHC  stock  offering  applications,  to 
consider  the  extent  to  which  the 
transaction  will  affect  the  convenience 
and  needs  of  the  communities  to  be 
served  by  the  applicant.  Under  the 
proposal,  in  determining  whether  to 
approve  these  types  of  applications,  the 
OTS  will  consider  the  applicant's  record 
of  compliance  with  the  Community 
Reinvestment  Act  (CRA)  and  other 
factors  relating  to  the  convenience  and 
needs  of  the  communities  served  by  the 
applicant. 

DATES:  Comments  must  be  received  on 
or  before  July  17, 1994. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  on 
this  proposal  to:  Director,  Information 
Services  Division,  Public  Affairs.  Office 
of  Thrift  Supervision,  1700  G  Street. 
NVV.,  Washington,  DC  20552.  Attention: 
Docket  No.  94—49.  These  submissions 
may  be  hand-delivered  to  1700  G  Street, 
NW..  from  9  a.m.  to  5  p.m.  on  business 
days,  or  may  be  sent  by  facsimile 
transmission  to  FAX  number  (202)  906- 
7755.  Comments  will  be  available  for 
inspection  at  1700  G  Street,  NW.,  from 
1  p.m.  until  4  p.m.  on  business  days. 
Visitors  will  be  escorted  to  and  ft-om  the 


Public  Reference  Room  at  established 
intervals. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P.  Vallely,  Senior  Attorney 
(202)  906-6241,  Kevin  A.  Corcoran, 
Assistant  Chief  Counsel,  (202)  906- 
6962.  Corporate  and  Securities  Division, 
Chief  Counsel's  Office;  Diana  L. 
Garmus.  Deputy  Assistant  Director, 
(202)  906-5683,  Corporate  Activities 
Division,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.,  Washington,  DC 
20552. 

SUPP«.EMENTARY  INFORMATION: 

Background 

The  OTS  recently  has  undertaken  a 
comprehensive  review  of  its  conversion 
regulations.  By  Order  No.  94—48,  dated 
April  7, 1994,  the  OTS  adopted 
significant  amendments  to  its  mutual  to 
stock  conversion  regulations.  12  CFR 
part  563b,  and  mutual  holding  company 
regulations,  12  CFR  part  575,  to  revise, 
update  and  clarify  the  regulations  in  a 
number  of  areas.  In  connection  with  its 
review  of  the  conversion  regulations, 
one  of  the  issues  the  OTS  considered 
was  whether  the  convenience  and  needs 
of  the  local  communities  should  be  a 
factor  in  determining  whether  to 
approve  these  conversions. 

The  reasons  for  mutual  associations' 
conversion  to  stock  form  have  changed 
over  the  years.  During  the  1980s,  most 
mutual  savings  associations  were 
marginally  capitalized  and  many  were 
insolvent.  During  this  period, 
conversion  transactions  were  a  primary 
method  for  undercapitalized  savings 
associations  to  raise  capital  and  avoid 
being  closed  by  the  regulators.  The 
conversion  enabled  an  association  to 
stay  in  business  and  continue  to  serve 
the  community's  credit  needs. 

Now,  however,  most  mutual 
associations  are  healthy.  While  a 
relatively  small  number  of  capital 
deficient  mutual  associations  undertake 
conversions  primarily  to  recapitalize, 
most  healthy  mutual  thrifts  now  convert 
for  other  reasons.  These  reasons  include 
financing  the  expansion  of  their 
operations  and  taking  advantage  of  the 
benefits  available  to  a  public  company, 
such  as  the  ability  to  establish  stock 
benefit  plans  for  management  and 
employees. 

The  OTS  is  aware  that  account 
holders  and  consumer  groups  recently 
have  voiced  significant  concerns 
regarding  the  conversion  of  well- 


capitalized  associations,  particularly  in 
light  of  the  compensation  and  stock 
benefits  that  management  typically 
receives  in  such  transactions.  Such 
groups  also  have  expressed  concerns 
regarding  the  proper  deployment  of 
conversion  proceeds,  i.e.,  the  extent  to 
which  the  capital  raised  in  such 
transactions  should  be  used  to  support 
credit  and  loan  programs  and  related 
services  tailored  to  the  community's 
credit  needs.  In  addition,  management 
of  many  well-capitalized  converting 
associations  recently  have  expressed 
concern  to  the  OTS  that  their 
institutions  do  not  need — or  are  unable 
efficiently  to  deploy — substantial 
amounts  of  the  capital  required  to  be 
raised  under  current  regulations.' 
Managers  of  such  associations  also  have 
voiced  concern  about  the  negative 
impact  of  what  they  view  as  "excess 
capital"  on  the  price/earnings  ratio  of 
,  the  converted  association's  stock. 

The  OTS  is  responding  to  these 
concerns  by  issuing  an  interim  final 
regulation  that,  among  other  things, 
restricts  management  benefit  plans  and 
requires  converting  institutions  to  file 
with  the  OTS  a  business  plan  that 
adequately  addresses  the  deployment  of 
conversion  proceeds. 2  The  interim  rule, 
which  appears  elsewhere  in  this  issue  of 
the  Federal  Register,  solicits  public 
comment  on  the  conversion  regulations, 
both  as  to  the  amendments  adopted 
there  and  the  issues  on  which  comment 
is  specifically  sought,  and  as  to  any 
other  current  provisions  of  the 
conversion  regulations  as  they  relate  to 
the  interim  rule. 

As  noted  in  the  interim  final  rule,  a 
convenience  and  needs  standard  has 
not,  to  date,  been  applied  to  mutual 
stock  conversions  of  savings 
associations.  Similarly,  a  convenience 
and  needs  standard  generally  has  not 
been  applied  to  MHC  stock  offerings.3 


'  The  conversion  regulations  require  that  stock  be 
sold  in  the  amount  of  the  converting  association's 
pro  forma  market  value.  See  12  CKR  563b.7(f). 

2  See  OTS  Order  No.  94-48. 

'  A  convenience  and  needs  standard  is  already 
being  applied  to  mutual  holding  company 
reorganizations  because  these  transactions  require 
the  OTS's  approval  under  the  Bank  Merger  Ad 
(BMA).  See  58  FR  44105  (August  19.  1993) 
(adopting  part  575  governing  mutual  holding 
company  reorganizations  and  related  stock 
issuances).  The  BMA  requires  that  the  responsible 
agency  consider  the  convenience  and  needs  of  the 
community  to  be  served  in  acting  on  any  BMA 
application.  See  12  U.S.C.  1828(c)(5).  Because 
mutual  holding  company  reorganizations  and  stork 


\  ■ 
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Upc  Ik  review  of  this  area,  however,  the 
OT;  '■  ;is  proposing  to  apply  a 
con  ^nience  and  needs  standard  to 
thes  9  transactions  for  the  reasons 
disc  lisscd  below. 

First,  the  OTS  has  broad  authority 
iindjw  sections  5(i)(  1 )  and  5(i)(2)  of  the 
Horte  Owners'  Loan  Act  (HOLA)  to 
regu^te  mutual  to  stock  conversions  by 
savihgs  associations,  and  under  section 
lu(ci)(7)  of  the  HOLA  to  regulate  mutual 
holding  companies.-*  These  authorities 
givejthe  agency  considerable  discretion 
in  r^iewing  a  conversion  application  or 
MHC  stock  offering  application.  For 
exaihple,  the  OTS  has  e.xercised  this 
authority  to  determine  whether  a 
iransection  is  in  the  be.st  interests  of 
depositors,  the  association  and  the 
SnvSngs  Association  Insurance  Fund.' 
ThejOTS  believes  that  inherent  in  this 
broad  grant  of  authority  is  the  ability  to 
asseps  the  impact  of  a  proposed 
transaction  on  the  convenience  and 
needs  of  the  communities  to  be  served 
by  a  savings  association. 

Second,  section  4(a)(3)  of  the  HOLA 
supports  the  adoption  of  the  proposed 
reguJations  addressing  housing  credit 
needs.o  Section  4(a)(3)  of  the  HOLA 
prov^ides  that  the  Director  "shall 
exercise  all  powers  granted  to  the 
Director  under  this  chapter  so  as  to 
cncdurage  savings  associations  to 
provide  credit  for  housing  safely  and 
soundly."  The  powers  granted  to  the 
Director  include  the  general  regulatory 
authority  under  sections  5(i)(l),  5(i)(2), 
and  10(o)(7)  of  the  HOLA  mentioned 
above.  Because  savings  associations  are 
predominantly  housing  lenders,  the 
admonition  in  section  4(a)(3)  of  the 
HOLA  that  the  Director  use  his  or  her 
statutory  powers  to  encourage  savings 
associations  to  provide  credit  for 
housing  provides  a  substantial 
additional  basis  for  the  Director  to 
assess  community  needs  when 
reviewing  applications. 

Third,  the  OTS  believes  it  is 
appropriate  to  apply  a  convenience  and 
needs  standard  to  conversion 
transactions  and  MHC  stock  offerings  as 
a  part  of  the  OTS's  responsibility  to 
consider  the  ongoing  CRA  performance 
of  savings  associations.  The  CRA 
expre^es  Congress's  judgment  that 

issuances  to  date  generally  have  been  effected 
simultaneously  as  a  two  part  transaction,  the  OTS 
has.  aa  •  practical  niatter.  reviewed  the  entire 
transaction  under  a  convenience  and  needs 
standard. 

«Se«12U.S.C.  1464(i)(l),  1464(i)(2)and 
1467a(o)(7).  See  also  Charier  Federal  S.  &  L  Ass'n 
V.  Office  of  Thrift  Supervision,  912  F.2d  1569  (11th 
Cir.  1990). 

'  Se«  Charter  Federal;  York  v.  Fed.  Home  Loon 
Bank  Bd.  624  F.2d  495  (4th  Or.  1980).  cert,  denied. 
449  U.S.  1043  (19801 

•12U.S.C.  1463(aH3). 


regulated  tlnancial  institutions  must 
demonstrate  that  their  deposit  facilities 
serve  the  convenience  and  needs  of  the 
communities  in  which  they  are 
chartered  to  do  business  and  that 
regulated  financial  institutions  have 
continuing  and  affirmative  obligations 
to  help  meet  the  credit  needs  of  those 
local  ccmmunitios.7 

In  this  regard,  the  federal  banking 
agencies  recently  conducted  a 
comprehensive  review  of  their  CRA 
regulations  in  order  to  provide  clearer 
guidance  to  financial  institutions  on  the 
natu.re  and  extent  of  their  CRA 
obligations,  the  methods  by  which  their 
performance  will  be  assessed,  and  the 
manner  in  which  the  CRA  will  be 
enforced.  Tliis  review  was  undertaken 
in  response  to  the  President's  July  1993 
request  that  the  federal  financial 
institution  supervisory  agencies  reform 
the  CRA  examination  and  enforcement 
system.  The  President  asked,  among 
other  things,  that  in  undertaking  this 
effort,  the  regulators  seek  to  promote 
consistency  and  even-handedness,  to 
improve  CR.\  performance  evaluations 
and  to  institute  more  effective  sanctions 
against  institutions  with  consistently 
poor  CRA  performance.8  The  addition  of 
a  convenience  and  needs  factor  to  the 
mutual  to  stock  conversion  standards 
and  the  standards  for  MHC  stock 
offerings  is  wholly  consistent  with  the 
larger  Presidential  and  regulatory 
initiatives  on  the  CRA.s  The  OTS's 
assessment  of  the  CRA  performance 
record  of  each  association  that  is  subject 
to  the  regulations  promulgated  under 
sections  5(i)  and  10(o)  of  the  HOLA 
furthers  its  responsibility  under  section 
4(a)(3)  of  the  HOLA  to  encourage  thrifts 
to  provide  housing  credit  safely  and 
soundly. 10 

The  proposed  convenience  and  needs 
standard,  like  the  convenience  and 
needs  standards  governing  transactions 
subject  to  the  Bank  Merger  Act,"  certain 


'12  use  2901. 

"To  implement  the  President's  initiative,  the  four 
agencies  held  a  series  of  .seven  public  hearings 
across  the  country,  and  amendments  to  the 
agencies'  CRA  regulations  were  proposed  on 
December  21.  1993.  See  58  FR  67466  (December  21. 
1993). 

"In  connection  with  its  review  of  the  OLA  and 
its  implementing  regulations,  the  OTS  also 
concluded  that  the  CRA.  by  its  terms,  requires  the 
OTS  to  consider  the  CRA  record  of  an  association 
proposing  to  convert  from  mutual  to  federal  stock 
form  because  the  association  must  receive  a  new 
federal  stock  charier  to  replace  its  previous  mutual 
charter.  See  12  U.S.C  2902(3MA)  and  2903  and  12 
CFR  563e.8(a)  (1993). 

'<>  See  also  section  5(a)  of  the  HOLA.  1 2  U.S.C 
1464(a).  Section  5(a)  of  the  H01j\  provides  that  the 
lending  and  other  powers  conferred  on  federal 
savings  associations  under  section  5  are  intended  to 
encourage  provision  of  credit  for  housing  safely  and 
soundly. 

>>See  12  U.S.C.  1828(c). 


holding  company  applications. "  and 
certain  non-routine  corporate 
transactions  under  current  OTS 
regulations,t3  is  intended  to  encourage 
sa\'ings  associations  lo  devote  their 
resources  to  lending  programs  and 
related  customer  ser\ices  that  are 
designed  to  address  the  credit  needs  of 
their  local  communities,  including  low- 
and  moderate-income  communities, 
consistent  with  safety  and  soundness. 
Such  programs  and  serv  ices  are  an 
integral  part  of  a  mutual  association's 
traditional  ro!e  of  providing  "credit  for 
housing,"  as  envisioned  by  section 
4id)(3)  of  the  HOI-A.  Thus',  the  OTS 
believes  the  proposed  regulations  will 
enhance  the  OTS's  ability  to  e.isure  that 
savings  associations  undertaking  these 
transactions  recognize  their 
responsibility  to  consider  their 
community's  credit  needs. 

Proposed  Amendments 

The  proposal  would  add  a  new 
§  563b.  11  to  the  OTS  conversion 
regulations  that  would  require  the  OTS, 
in  reviewing  a  conversion  application, 
to  examine  the  extent  to  which  the 
proposed  conversion  will  affect  the 
convenience  and  needs  of  the 
communities  to  be  ser\'od  by  the 
converted  savings  association. 

As  part  of  this  examination,  the  OTS 
will  review  the  applicant's  record  under 
the  CRA  regulations  at  12  CFR  part  563e 
and  related  CRA  policies.  Under  the 
proposal,  the  OTS  would  give 
substantial  weight  to  an  applicant's 
previous  CRA  record,  consistent  with 
the  long-standing  policy  of  the  OTS.'* 
For  example,  if  an  applicant  in  its  most 
recent  CRA  examination  received  a 
rating  of  "substantial 
noncompliance,"  >»  the  OTS  likely 
would  not  approve  the  application. 

Under  the  proposal,  the  OTS  also 
would  scrutinize  the  business  plans  of 
the  applicant.  Applicants  must 
demonstrate  that  their  plans  for 
deployment  of  proceeds  will  help  meet 
the  credit  and  lending  needs  of  the 
communities  served  by  the  applicant. 
Under  the  proposed  convenience  and 
needs  standard,  whpre  an  applicant's 
business  plan  does  not  adequately 
address  this  issue,  the  OTS  may  deny 
the  application  or  impose  additional 
conditions  of  approval.  While 
commitments  in  an  applicant's  business 
plan  to  allocate  resources  to  community 


"See  12  use.  1467a(e)(2). 

'3See  12  CFR  563.22(c)  and  571.5(b)(4)  (19931. 

•-See  54  FR  13742  (April  5.  1989)  (joint  CRA 
policy  statement  of  the  federal  flnancial  supervisory 
agencies). 

"See  55  FR  18163  (May  1.  1990)  (adopting 
revised  CRA  guidelines  and  assesfiment  rating 
system). 
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development  projects  or  credit-rela*ed 
programs  generally  indicate 
responsiveness  to  the  convenience  and 
needs  of  the  community,  the  OTS  will 
not  necessarily  view  such  commitments 
as  remedying  CRA-related  deficiencies. 
Performance  under  those  commitments, 
however,  would  be  considered  in 
evaluating  the  association's  CRA  record. 
The  OTS  also  will  consider  other 
relevant  factors  relating  to  the 
association's  performance  in  meeting 
the  convenience  and  needs  of  the 
community. 

The  proposal  also  would  add  a  new 
§  575.7(a)(7)  to  the  OTS's  mutual 
holding  company  regulations,  and 
renumber  current  §  575.7(a)(7)  as 
575.7(a)(8).  The  proposed  new  section 
would  set  forth  an  additional  approval 
requirement  for  stock  issuances  by  a 
savings  association  subsidiary  of  a 
mutual  holding  company,  requiring  that 
the  transaction  meet  the  convenience 
and  needs  standard  of  proposed 
§563b.ll. 

Solicitation  of  Comments 

The  OTS  solicits  comment  on  all 
aspects  of  the  proposed  regolations.  The 
OTS  particularly  invites  comments  on 
whether  the  proceeds  from  conversions 
or  MHC  stock  offerings  should  be 
directed  to  specific  types  of  activities 
and,  if  so,  what  portion  should  be  used 
for  what  types  of  activities. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  it  is  certified 
that  this  proposal  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Executive  Order  12866 

The  OTS  has  determined  that  this  rule 
does  not  constitute  a  "significant 
regulatory  action"  for  purposes  of 
Executive  Order  12866. 

List  of  Subjects 

12  CFR  Part  563b 

Reporting  and  recordkeeping 
requirements,  Savings  associations. 
Securities. 

12  CFR  Part  575 

Capital,  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Savings  associations, 
Securities. 

Accordingly,  the  Director  of  the  OTS 
hereby  proposes  to  amend  parts  563b 
and  575,  chapter  V,  title  12.  Code  of 
Federal  Regulations,  as  set  forth  below: 


SUBCHAPTER  D— REGULATIONS 
APPLICABLE  TO  ALL  SAVINGS 
ASSOOATIONS 

PART  563b— CONVERSIONS  FROM 
MUTUAL  TO  STOCK  FORM 

1.  The  authority  citation  for  part  563b 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1462,  1462a,  1463. 
1464,  1467a.  2901:  15  U.S.C.  78c,  78l,  78m, 
78n, 78w. 

2.  Section  563b.  11  is  added  to  subpart 
A  to  read  as  follows; 

§  563b.1 1    Convenience  and  needs 
considerations. 

In  reviewing  an  application  under  this 
subpart,  the  Office  will  examine  the 
extent  to  which  the  conversion  will 
affect  the  convenience  and  needs  of  the 
communities  to  be  served  by  the 
converted  savings  association.  The 
Office  will  review  the  applicant's  record 
under  part  563e  of  this  subchapter.  In 
addition,  the  Office  will  scrutinize  the 
business  plan  of  the  applicant.  Each 
applicant  must  demonstrate  that  the 
proposed  deployment  of  proceeds 
contained  in  its  business  plan  will  help 
meet  the  credit  and  lending  needs  of  the 
communities  served  by  the  applicant. 
Also,  the  Office  will  consider  other 
relevant  factors  relating  to  the 
association's  performance  in  meeting 
the  convenience  and  needs  of  the 
community.  Based  on  an  assessment  of 
the  applicant's  record  under  part  563e 
of  this  subchapter,  the  applicant's 
business  plan  and  other  relevant  factors, 
the  Office  may  approve  the  application, 
deny  the  application,  or  approve  the 
application  on  the  condition  that  the 
applicant  improve  certain  aspects  of  its 
CRA  performance  record  or  address 
particular  credit  or  lending  needs  of  the 
communities  that  it  serves. 

PART  575— MUTUAL  SAVINGS  AND 
LOAN  HOLDING  COMPANIES 

3.  The  authority  citation  for  part  575 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1462,  1462a,  1463. 
1464.  1467a.  1828,  2901. 

4.  Section  575.7  is  amended  by 
redesignating  paragraph  (a)(7)  as 
paragraph  (a)(8),  and  by  adding  a  new 
paragraph  (a)(7)  to  read  as  follows: 

§  575.7    Issuances  of  stock  by  savings 
association  subsidiaries  of  mutual  holding 
companies. 

(a)  Approval  requirements.  *   *   * 

***** 

(7)  The  proposed  stock  issuance 
would  fail  to  meet  the  convenience  and 
needs  standard  of  §  563b.  1 1  of  this 
subchapter. 


Dated:  April  8,  1994. 

By  the  Office  of  Thrift  Supervision. 
fonathan  L.  Fiechter, 
Acting  Director 
[PR  Doc.  94-9960  Filed  5-2-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  25 

[Docket  No.  NM-95;  Notice  No.  SC-94-2- 
NM] 

Special  Conditions:  Learjet  Inc.,  Model 
45  Airplane,  Lightning  and  High- 
Intensity  Radiated  Fields 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  document  proposes 
special  conditions  for  the  Learjet  Inc. 
(Lear)  Model  45  airplane.  This  new 
airplane  will  utilize  new  avionics/ 
electronic  systems  that  provide  critical 
data  to  the  flightcrew.  The  applicable 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  these  systems  from  the 
effects  of  lightning  and  high-intensity 
radiated  fields.  These  proposed  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  existing  airworthiness  standards. 

DATES:  Comments  must  be  received  on 
or  before  June  17, 1994. 

ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  Attn:  Rules 
Docket  (ANM-7),  Docket  No.  NM-95, 
1601  Lind  Avenue  SW.,  Renton, 
Washington,  98055-4056;  or  delivered 
in  duplicate  to  the  Office  of  the 
Assistant  Chief  Counsel  at  the  above 
address.  Comments  must  be  marked: 
Docket  No.  NM-95.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055^056.  or 
telephone  (206)  227-2145. 
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SUPPLEMENTARY  INFORMATTON: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
forlcomments  will  be  considered  by  the 
A  l^inistrator  before  further  rulemaking 
action  is  taken  on  these  proposals.  The 
pioposals  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  Bvailable  in  the  Rules  Docket  for 
examination  by  interested  persons,  both 
be  fore  and  after  the  closing  date  for 
ccipments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
ptKonnel  concerning  this  nilemaking 
w  11  be  filed  in  the  docket.  Persons 
w  <  hing  the  FAA  to  acknowledge 
re;3ipt  of  their  comments  submitted  in 
re;  jonse  to  this  notice  must  submit 
w  (h  those  comments  a  self-addressed, 
St!  mpcd  postcard  on  which  the 
fo  owing  statement  is  made: 
"C  ftmments  to  Docket  No.  NM-95.'  The 
pc !  tcard  will  be  date  stamped  and 
re  urned  to  the  commei-.fcr. 

Be  ckground 

:>n  J.'inuarv  27, 1992,  Learjet  Inc. 
(L)or),  8220  West  Harry  Street,  Wichita, 
K!;  67209-2942,  P.O.  Box  7707,  Wichita, 
KS ,67277-7707,  applied  for  a  new  type 
celificate  in  the  transport  airplane 
category  for  the  Model  45  airplane.  The 
Lejarjet  Model  45  is  a  T-tail,  low  wing, 
misdium  sized  business  jet  powered  by 
tw4  Garrett  TFE  731-20  turbofan 
ensjines  mounted  on  pylons  extending 
frqai  the  aft  fuselage.  Each  engine  will 
beicapable  of  delivering  3,500  lbs.  thrust 
(3J650  lbs.  thrust  with  auto  performance 
reserve).  The  airplane  will  be  capable  of 
op|arating  with  two  flight  crewmembers 
and  a  maximum  often  passengers 
(standard  is  eight  passengers). 

Type  Certification  Basis 

Under  the  provisions  of  §  21.17  of  the 
FAR,  Learjet  must  show,  except  as 
provided  in  §  25.2,  that  the  Model  45 
m^ets  the  applicable  provisions  of  part 
25,  effective  February  1,  1965,  as 
amended  by  Amendments  25-1  through 
25^75.  In  addition,  the  proposed 
certification  basis  for  the  Model  45 
includes  part  34,  effective  September 
10, 1990,  plus  any  amendments  in  effect 
at  the  time  of  certification;  and  part  36, 
effective  December  1. 1969.  as  amended 
by  Amendments  36-1  through  the 


amendment  in  effect  at  the  time  of 
certification.  The  special  conditions  that 
may  be  developed  as  a  result  of  this 
notice  will  form  an  additional  part  of 
the  type  certification  basis.  In  addition, 
the  certification  basis  may  include  other 
special  conditions  that  are  not  relevant 
to  these  proposed  special  conditions. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Learjet  Model  45 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§  21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
rerulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  n. 29,  and  become  part  of 
the  type  certification  basis  in 
accordance  with  §  21.17(a)(2). 

Special  cc.nditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for.that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  revel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Model  45  incorporates  new 
avionic/electronic  installations, 
including  primary  flight  displays,  an 
electronically  controlled  braking 
system,  digital  electronic  engine 
controls,  an  engine  indication  and  crew 
alerting  system  (EICAS),  multifunction 
display,  and  a  digital  autopilol/fiight 
director  system.  These  systems  may  be 
vulnerable  to  lightning  and  high- 
intensity  radiated  fields  external  to  the 
airplane. 

Discussion 

The  existing  lightning  protection 
airworthiness  certification  requirements 
are  insufficient  to  provide  an  acceptable 
level  of  safety  with  new  technology 
avionic  and  electronic  systems.  There 
are  two  regulations  that  specifically 
pertain  to  Ughtning  protection:  one  for 
the  airframe  in  general  (§  25.581),  and 
the  other  for  fuel  system  protection 
(§  25.954).  There  are,  however,  no 
regulations  that  deal  specifically  with 
protection  of  electrical  and  electronic 
systems  from  lightning.  The  loss  of  a 
critical  function  of  these  systems  due  to 
lightning  would  prevent  continued  safe 


flight  and  landing  of  the  airplane. 
Although  the  loss  of  an  essential  ' 
function  would  not  prevent  continued 
safe  flight  and  landing,  it  could 
significantly  impact  the  safety  level  of 
the  airplane. 

There  is  also  no  specific  regulation 
that  addresses  protection  requirements 
for  electrical  and  electronic  systems 
from  HIRF.  Increased  power  levels  from 
ground  based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are 
proposed  for  the  Lear  Model  45,  whit.h 
would  require  that  new  technology 
electrical  and  electronic  systems  be 
designed  and  installed  to  preclude 
component  damage  and  interruption  of 
function  due  to  both  the  direct  and 
indirect  effects  of  lightnirg  and  HIRF. 

Lightning 

To  provide  a  means  cfcompliar.rs 
with  these  prof>osed  spe<:ial  conditions, 
clarification  of  the  threat  definition  of 
lightning  is  needed.  The  following 
"threat  definition,"  based  on  F.AA 
Advisory  Circular  20-1  iii,  Protection  of 
Aircraft  Electrical/Electrr  nics  Systems 
Against  the  Indirect  Efferts  of  Lightning, 
dated  March  5.  1990,  is  proposed  as  a 
basis  to  use  in  demonstrsting 
compliance  with  the  lightning 
protection  special  condition,  with  the 
exception  of  the  multiple  burst 
environment,  which  has  been  char.k;ed 
fo  agree  with  the  latest  recommenda'ion 
from  the  Society  of  Automotive 
Engineers  (SAE)  AE4L  lightning 
committee. 

The  lightning  current  waveforms 
(Components  A.  D,  and  H)  defined 
below,  along  with  the  voltage 
waveforms  in  AC  20-53A,  will  provide 
a  consistent  and  reasonable  standard 
that  is  acceptable  for  use  in  evaluating 
the  effects  of  lightning  on  the  airplane. 
These  waveforms  depict  threats  that  are 
external  to  the  airplane.  The  effect  of 
these  threats  on  the  airplane  and  its 
systems  depends  upon  several  factors, 
including  installation  configuration, 
materials,  shielding,  airplane  geometry', 
etc.  Therefore,  test  (including  tests  on 
the  completed  airplane  or  an  adequate 
simulation)  and/or  verified  analyses 
need  to  be  conducted  in  order  to  obtain 
the  resultant  internal  threat  to  the 
installed  systems.  The  electronic 
systems  may  then  be  evaluated  with  this 
internal  threat  in  order  to  determine 
their  susceptibility  to  upset  and/or 
malfunction. 
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To  evaluate  the  induced  effects  to 
these  systems,  three  considerations  are 
required: 

1.  First  Return  Stroke:  (Severe 
Strike — Component  A,  or  Restrike- 
Component  D).  This  external  threat 
needs  to  be  evaluated  to  obtain  the 
resultant  internal  threat  and  to  verify 
that  the  level  of  the  induced  currents 
and  voltages  is  sufficiently  below  the 
equipment  "hardness"  level. 

2.  Multiple  Stroke  Flash:  ('h 
Component  D).  A  lightning  strike  is 
often  composed  of  a  number  of 
successive  strokes,  referred  to  as 
multiple  strokes.  Although  multiple 
strokes  are  not  necessarily  a  salient 
factor  in  a  damage  assessm.ent,  they  can 
be  the  primary  factor  in  a  system  upset 
analysis.  Multiple  strokes  can  induce  a 
sequence  of  transients  over  an  extended 
period  of  time.  While  a  single  event 
upset  of  input/output  signals  may  not 
affect  system  performance,  multiple 
signal  upsets  over  an  extended  period  of 
time  (2  seconds)  may  affect  the  systems 
under  consideration.  Repetitive  pulse 
testing  and/or  analysis  needs  to  be 
carried  out  in  response  to  the  multiple 
stroke  environment  to  demonstrate  that 
the  system  response  meets  the  safety 
objective.  This  external  multiple  stroke 


environment  consists  of  24  pulses  and 
is  described  as  a  single  Component  A 
followed  by  23  randomly  spaced 
restrikes  of  Vi  magnitude  of  Component 
D  (peak  amplitude  of  50.000  amps).  The 
23  restrikes  are  distributed  over  a  period 
of  up  to  2  seconds  according  to  the 
following  constraints:  (1)  The  minimum 
time  between  subsequent  strokes  is 
10ms,  and  (2)  the  maximum  time 
between  subsequent  strokes  is  200ms. 
An  analysis  or  test  needs  to  be 
accomplished  in  order  to  obtain  the 
resultant  internal  threat  environment  for 
the  system  under  evaluation. 

3.  Multiple  Burst:  (Component  H).  In- 
flight data  gathering  projects  have 
shown  bursts  of  multiple,  low 
amplitude,  fast  rates  of  rise,  short 
duration  pulses  accompanying  the 
airplane  lightning  strike  process.  While 
in-sufficient  energy  exists  in  these  pulses 
to  cause  physical  damage,  it  is  possible 
that  transients  resulting  from  this 
environment  may  cause  upset  to  som.e 
digital  processing  systems. 

The  representation  of  this  interference 
environment  is  a  repetition  of  short 
duration,  low  amplitude,  high  peak  rate 
of  rise,  double  exponential  puLses  that 
represent  the  multiple  bursts  of  current 
pulses  observed  in  these  flight  data 


gathering  projects.  This  component  is 
intended  for  an  analytical  (or  test) 
assessment  of  functional  upset  of  the 
system.  Again,  it  is  necessary  that  this 
component  be  translated  into  an 
interrial  environmental  threat  in  order  to 
be  used.  This  "Multiple  Burst"  consists 
of  repetitive  Component  H  waveforms 
in  3  sets  of  20  pulses  each.  The 
minimum  time  between  individual 
Component  H  pulses  within  a  burst  is 
50  microseconds,  the  maximum  is  1.000 
microseconds.  The  3  bursts  are 
distributed  according  to  the  following 
constraints:  (1)  The  minimum  period 
between  bursts  is  30ms,  and  (2)  the 
maximum  period  between  bursts  is 
30Cnis.  The  individual  "Multiple  Burst" 
Component  H  wavefonn  is  defined 
below. 

The  following  current  waveforms 
constitute  the  "Severe  Strike" 
(Component  A),  "Restrfke"  (Component 
D),  "Multiple  Stroke"  (V2  Component 
D),  and  the  "Multiple  Burst" 
(Component  H). 

These  components  are  defined  by  the 
following  double  exponential  equation: 
i(t)=I„(e-"'-e-»«) 
where: 

t  =  time  in  seconds, 

i  =  current  in  amperes,  and 


Severe  strike 
(component  A) 


Restrike 
(component  D) 


Multiple  stroke 
V/z  component  D) 


Multiple  burst 
(component  H) 


t„  amp  .. 

a,  sec  - ' 

b,  sec  - ' 


218,810 

11,354 

647.265 


109.405 

22,708 

1.294,530 


54.703 

22.708 

1.294.530 


10,572 

187.191 

19.105.100 


This  equation  pcoduces  ttie  following  characteristics: 

■peak 
and, 

(di/dt)  max  (amp/sec) 

(di/dt).  (amp/sec) 

Action  Integra)  (amp  2  sec) 


200  KA 


100  KA 


50  KA 


10  KA 


1.4x1011 

1.4x  10" 

0.7  X  10" 

2.0  X  10" 

@t=0+sec 

(5>t=o+sec 

@t=0+sec 

@t=0+sec 

I.Ox  IO11 

1.0  X  10" 

0.5x  10" 

@t-.5us 

@t=.25MS 

@t-.25MS 

2.0  X  lO" 

0.25  X  10" 

0.0625  X  10'* 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground  based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
eliMitromagnetic  energy  to  cockpit- 


in.st3lled  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraphs  1  or  2  below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 


2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequency 

Peak  (V/M) 

Average 

(V/ 

10  KHz-100 

KHz  

50 

50 

100  KHz-500 

KHz  

60 

60 

500  KHz-2000 

KHz  

70 

70 

2  MHz-30  MHz 

200 

200 

30  MHz-70 

MHz  

30 

30 

70MHZ-100 

MHz  

30 

30 

Fed 


er^l 


Regibler  / 
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Frequency 


■  ( 0  MHz-200 

MHz 

4(  0  MH2-400 

MHz  

4!  0  MH2-700 

MHz  

^(0  MHz- 1000 

MHz  

aH:-2  GHz  ... 

OUz-4  GHz  ... 
4GH:-6GH;  ... 
8  GH2-8  Ghz  ... 
8GH2-12  GHz  . 
T2GH2-1S  GHz 
13  GHi-40  Ghz 


Peak  Cv"M) 


150 

70 

4,020 

1.7C0 
5,000 
6,660 
e,850 
3.600 
3,500 
3.5CC 
2, 100 


Average  (V/ 
M) 


33 

70 

935 

170 
990 
840 
310 
670 
1,270 
360 
750 


The  envelops  given  in  paragraph  2 

I I  love  is  a  revis'on  »o  (he  eavelope  used 
ir  previously  i.ssued  special  conditiuns 

i :  other  ctitificatlor.  projects.  It  is  based 

I I I  new  data  and  SAE  -'tE4R 
siibcommitfee  recommendations.  This 
laviscd  envelope  includes  data  from 
Western  Europe  ar.d  the  U,S. 

lAs  discussed  above,  the  proposed 
jdecial  conditions  would  be  applicable 
iriitialiy  to  the  Learjel  Model  45.  Should 
Iftarjct  apply  at  a  later  date  for  a  change 
to  the  type  certiHcate  to  include  another 
model  incorporating  the  same  novel  or 
unusual  design  feature,  these  special 
qonditions  would  apply  to  that  model  as 
\f-eil  under  the  provisions  of 
^21.101ia)(l). 

inclusion 

This  action  affects  only  certain  design 
features  on  the  Learject  Model  45 
airplane.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
manufacturer  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Federal 
Aviation  Administration.  Reporting  and 
recordkeeping  requirements. 

The  authority  citation  for  these 
proposed  special  conditions  is  as 
follows: 

Authority:  49  U.S.C.  app.  1344, 1348(c), 
1352. 1354(a),  1355.  1421  through  1431. 
1502,  1651(b)(2),  42  U.S.C  1857f-]0,  4321  et 
seq.,  E.0. 11514;  and  49  U.S.C.  106(g). 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the 
Learjet  Model  45  series  airplanes. 

1.  Lightning  Protection:  (a)  Each 
electrical  and  electronic  system  that 
performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operation  and  operational  capability  of 
these  systems  to  perfonn  critical 


functions  nre  not  adversely  affected 
when  the  airplane  is  exposed  to 
lightni.ng. 

(b)  Edch  essential  function  of 
electrical  or  electronic  systems  or 
installations  must  be  protected  to  ensure 
that  the  function  can  be  recovererj  in  a 
tin.ely  manner  after  the  airplane  has 
bt^en  exposed  to  lightning. 

2.  Protection  from  unwanted  effects  of 
high-intensity  radiated  fields  (IflRF). 
Eiich  electrical  and  electronic  system 
Ihnf  perfonr.s  critical  function.^  must  be 
designed  and  installed  to  ensure  that  the 
operation  and  operational  capability  of 
these  systems  to  perfonn  critical 
functions  are  not  adversely  affected 
when  the  airplane  is  exposed  to  high- 
intensity  radiated  fields. 

3.  Fcr  the  purpose  of  these  special 
c;;nditions,  the  following  definitions 
apply: 

Critical  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplano. 

Essential  Functions.  Functions  whose 
failure  could  contribute  to  or  cause  a 
failure  condition  that  would 
significantly  impact  the  safety  of  the 
airplane  or  the  ability  of  the  flightcrew 
to  cof>e  with  adverse  operating 
conditions. 

Issued  in  Renton,  Washington,  on  April  12, 
1994. 

Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 

Directorate,  Aircraft  Certification  Service, 

ANM-100. 

IFR  Doc.  94-10381  Filed  5-2-94;  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  94-ANE-1 1] 

Airworthiness  Directives;  General 
Electric  Company  CF6  Series  Turbofan 
Engines 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  notice  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  General 
Electric  Company  (GE)  CF6-45/-50/- 
80 A  series  turbofan  engines,  that 
currently  requires  a  one-time  ultrasonic 
and  eddy  current  inspection  of  the  high 
pressure  compressor  rotor  (HPCR)  stage 
3-9  spool  for  cracks.  This  action  would 
retain  the  inspection  requirements  of 
the  current  AD.  but  would  accelerate  the 
inspection  schedule,  and  introduce  a 
repetitive  inspection  requirement.  This 


proposal  is  prompted  by  a  review  of  the 
inspection  results  to  date,  which 
indicate  that  the  crack  occurrence  rata  is 
higher  than  initially  projected.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevont  an  uncontai.ied 
HPCR  stage  3-9  spool  f.iilure.  which 
could  result  in  damage  to  the  aircraft. 
DATES:  Comments  mur.t  be  received  by 
June  2.  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Ru!  js  Docket  No. 
94-/\NE-ll,  12  New  Ert;land  Executive 
Park.  Burhngton.  MA  01803-5299. 
Comments  may  be  inspi  cted  at  this 
location  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  nicy  be  obtained  from 
General  Electric  Aircraft  Engines,  CF6 
Distribution  Clerk,  room  132.  Ill 
Merchant  Street.  Cincinnati.  OH  4.'"j246. 
This  information  may  be  examined  at 
thef  AA.  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington. 
MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Canley,  Aerospace  Engineer. 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  [617) 238-7138; 
fax  (617)238-7199. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 
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Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-ANE-ll."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ofNPRMs 

Any  person  may  obtain  a  ccpy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  94-ANT:-11.  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299. 

Discussion 

On  October  25,  1991.  the  Federal 
Aviation  Administration  (FA.\)  i.ssued 
airworthiness  directive  (AD)  91-20-01, 
Amendment  39-8035  (56  FR  55230),  to 
require  a  one-time  ultrasonic  and  eddy 
current  inspection  of  the  high  pressure 
compressor  rotor  (HPCR)  stage  3-9 
spool  for  cracks.  That  action  was 
prompted  by  two  reports  of  spools 
found  cracked  in  service.  That 
condition,  if  not  corrected,  could  rejult 
in  an  uncontained  HPCR  stage  3-9  spool 
failure,  which  could  result  in  damage  to 
the  aircraft. 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  reports  of  five 
additional  spools  found  cracked  in 
service.  Investigation  indicates  that  the 
cracks  initiated  in  sub-surface  origins  in 
the  stage  9  bore  region  of  the  spool. 
These  cracks  form  from  metallurgical 
anomalies  that  result  from  reduced 
forging  work  associated  with  the  sixteen 
inch  billet  material  used  in  the 
manufacture  of  certain  HPCR  stage  3-9 
spools. 

Based  on  the  investigation  findings, 
and  the  higher  than  projected  crack 
occurrence  rates,  the  FAA  has 
determined  that  the  inspection  schedule 
in  the  current  AD  should  be  accelerated, 
and  a  repetitive  inspection  requirement 
be  implemented. 

The  F.\A  has  reviewed  and  approved 
the  technical  contents  of  GE  CF6-50 
Service  Bulletin  (SB)  No.  72-1000, 
Revision  2,  dated  September  9,  1993. 
and  GE  CF6-80A  SB  No.  72-583. 
Revision  4,  dated  September  15.  1993, 
which  describe  procedures  for  the 
ultrasonic  and  eddy  current  inspection 
of  the  HPCR  stage  3-9  spool. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  91-20-01,  would  retain 
the  one-time  ultrasonic  and  eddy 
current  inspection  of  the  HPCR  stage  3- 


9  spool  for  cracks  as  required  in  the 
current  AD,  but  would  accelerate  the 
inspection  schedule,  and  introduce  a 
repetitive  ultrasonic  and  eddy  current 
inspection  requirement. 

There  are  approximately  462  GE  CF6- 
45/-50/-flOA  series  engines  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  67  engines 
installed  in  aircraft  of  U.S.  registry 
would  be  affected  by  the  proposed  AD, 
that  it  would  take  approximately  584 
work  hours  per  engine  to  accomplish 
the  proposed  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  would  cost 
approximately  $127,412  per  engine. 
Based  on  these  figures,  and  assuming 
that  3  of  the  inspected  spools  will 
require  replacement,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $2,534,276. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8035  (56  FR 
55230;  October  25, 1991)  and  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

General  Electric  Company:  Docket  No.  94- 
ANE-ll.  Supersedes  AD  91-20-01. 
Amendment  39-8035. 

Applicability:  General  Electric  Company 
(GE)  CF6-^5/-50/-80A  scries  turbofan 
engines  instalictl  on,  but  not  limiled  to. 
Airbus  .^300  and  A310  series,  Boeing  747 
and  767  series,  and  McDonnell  Douglas  DC- 
10  series  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  uncontained  h'gh  pressure 
compressor  rotor  (HPCR)  stage  3-9  spool 
failure,  which  could  result  in  damage  to  the 
aircraft,  accomplish  the  following: 

(a)  Eddy  current  and  ultrasonic  inspect  GE 
CF6-45/-50  HPCR  stage  3-9  .spools,  Part 
Number  (P/N)  9136M89C02,  913r,M89G03, 
9136.M89G06,  9136M89G08,  9253M85G01. 
9253M85G02.  9273M14G01,  and 
9331M29G01,  with  serial  numbers  (S/N) 
listed  in  Table  2  of  GE  CF6-50  Service 
Bulletin  (SB)  No.  72-1000,  Revisiin  2.  dated 
September  9,  1993.  as  follows: 

(1)  For  spools  that  hcve  not  been 
previously  inspected  in  accordance  with  GE 
CF&-50  SB  No.  72-888,  Original.  Revision  1. 
Revision  2,  Revision  3,  or  Revision  4,  or  GE 
CF6-50  SB  No.  72-1000,  Original,  Revision 
1.  or  Revision  2,  inspect  in  accordance  with 
paragraph  2.C  of  GE  CF6-50  SB  No.  72-1000, 
Revision  2.  dated  September  9,  1993.  at  the 
next  engine  shop  visit,  or  by  30  days  after  the 
effective  date  of  this  AD.  whichever  occurs 
earlier. 

(2)  For  spools  that  have  been  inspected  in 
accordance  with  GE  CF6-50  SB  No.  72-888. 
Original.  Revision  1.  or  Revision  2,  inspect  in 
accordance  with  paragraph  2.D  of  GE  CF6- 
50  SB  No.  72-1000.  Revision  2.  dated 
September  9.  1993.  at  the  next  engine  shop 
visit,  or  by  Etecember  31.  1994.  whichever 
occurs  earlier. 

(3)  For  spools  that  have  been  inspected  in 
accordance  with  GE  CF6-50  SB  No.  72-838. 
Original.  Revision  1.  or  Revision  2.  and  GE 
CF6-50  SB  No.  72-1008.  Original,  inspect  in 
accordance  with  paragraph  2.D  of  GE  CF6- 
50  SB  No.  72-1000.  Revision  2,  dated 
September  9. 1993.  at  the  next  piece-part 
exposure.' or  within  3.500  cycles  in  service 
(CIS)  since  inspected  in  accordance  with  GE 
CF6-50  SB  No.  72-1008.  Original,  whichever 
occurs  earlier. 

(4)  For  spools  that  have  been  inspected  in 
accordance  with  GE  CF6-50  SB  No.  72-888. 
Revision  3.  or  Revision  4,  or  GE  CF6-50  SB 
No.  72-1000.  Original.  Revision  1.  or 
Revision  2.  inspect  in  accordance  with 
paragraph  2.D  of  GE  CF6-50  SB  No.  72-1000. 
Revision  2.  dated  September  9. 1993.  at  the 
next  piece-part  exposure,  or  within  3.500  QS 
since  inspected  in  accordance  with.  GE  CF6- 
50  SB  No.  72-888,  Revision  3.  or  Revision  4. 
or  GE  CT6-50  SB  No.  72-1000.  Original, 
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Revision  1,  or  Revision  2,  whichever  occurs 
earlier. 

(hi  Thereafter,  for  spools  that  have  been 
inspected  in  accordance  with  paragraph  (a)  of 
this  AD.  reinspect  in  accordance  with 
paragraph  2.D  of  CE  CF&-50  SB  No.  72-1000, 
Revi$ion  2,  dated  September  9, 1993,  at 
inter^-Bls  not  to  exceed  3,500  CIS  since  the 
last  irjspecfion. 

(c)  Eddy  current  and  ultrasonic  inspect  CE 
CF&-30A  HPCR  3-9  spool,  T/N  9136M89G10. 
with  S/N's  listed  in  Table  2  of  GE  CF6-60A 
SB  No.  72-583,  Revision  4,  dated  September 
15, 1)03.  as  follows: 

(1)  For  spools  that  have  not  been 
prevhjusly  inspected  in  accordance  with  GE 
CF&^-!J0A  SB  No.  72-500.  Original,  Revision 
1  Ket/^sion  2,  Revision  3,  or  Revision  4,  or 
-80A  SB  No.  72-583,  Original, 
on  1,  Revision  2.  Revision  3.  or 
an  4,  inspect  in  accordp.nce  with 
bph  2.C  of  GE  CF6-30A  S3  No.  72- 
pvision  4,  dated  September  15,  1993, 
at  th(  hext  engine  sh.op  visit,  or  by  30  days 
nftpr  :he  effectiv.;  date  of  this  AD,'  whichever 
orcuii  euriier. 

f2)  I  or  spools  that  have  been  previoufly 
inspf  c  tP(l  in  pccordance  with  CC  CF6-80A 
SB  N  5  72-500,  Revision  3,  or  K'^vision  4,  or 
CL  C  -■  i-80A  SB  No.  72-583,  Original. 
Revi!  i  in  1.  Revisicn  2,  Revision  3,  or 
Revis !  3n  4,  insp*»ct  in  accordance  with 
paraj  r  sph  2.D  of  CE  CF&-80A  SB  No.  72- 
183,  (jvision  4,  dated  Septcmhur  15,  1993, 
at  the   icxt  piece-part  exposvire,  or  within 
3.50C   ]IG  sincfl  inspected  in  accordance  with 
CE  C  ^  >-80A  SB  N.o.  72-500.  Revision  3,  or 
Revis  i  )i  4,  orCE  CFS-SOA  SB  No.  72-583, 
OriR!  \i\.  Revision  1.  Revision  2.  Revision  3, 
or  Re  /  sion  4,  whichever  occurs  earlier. 

(d)  1  hereafter,  for  spools  that  have  been 
inspe:.  !cd  in  accordance  with  pj»ragraph  (c)  of 
this  /   ),  reinspect  in  acro'dance  with 

pHiHg  ■  iph  2.D  of  CE  CF6-80A  SB  >.'o.  72- 
583, 1!  "vision  4,  dated  September  15,  1393. 
at  in! ;  vals  not  to  exceed  3.500  GS  since  the 
last  iri  ipection. 

(e)  Remove  from  service  prior  to  further 
flight  1 IPCR  st.3ge  3-9  spools  that  meet  or 
cxceec  the  reject  criteria  established  in 
Sectidi  2.Cand  2.D.  as  applicable,  of  CE 
ere-  i )  SB  No.  72-1000.  Revision  2,  dated 
Snplu  -  li-ir  9.  1993,  and  CE  CF6-80A  SB  No. 
72-5i .  ,  Revision  4,  dated  September  15, 
1393,  i  s  appropriate. 

(f)  lor  the  purpc.se  of  this  AD,  an  engine 
s.hop  /isit  is  defined  as  the  induction  of  an 
engin  s  into  a  shop  for  maintenance  involving 
the  S€  paration  of  any  major  flange. 

(g)  •'br  the  purpose  of  this  AD.  piece-part 
exposjiire  is  defined  as  disassembly  and 
removal  of  the  stage  3-9  spool  from  the 
HI'CR!  rotor. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
foPA-arded  through  an  appropriate  FA.^ 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternate  methods  of  compliance 
with  this  airworthiness  directive,  if  any,  may 
be  obtained  from  the  Engine  Certification 
Office^ , 


(i)  Special  flight  permits  may  be  issued,  in 
accordance  with  14  CFR  21.197  and  21.199, 
to  operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
April  26, 1994. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 

Aircraft  Certification  Service. 

[PR  Doc.  94-10503  Filed  5-2-94;  8:45  am) 

BILUNO  COOE  4910-1H> 


14  CFR  Part  39 

[Docket  No.  94-NM-53-A0] 

Airv/orthinsss  Direcrives;  Saab  Model 
SAA3  SF340A  and  SAAB  340B 
Airplanes,  Equipped  Wi«i  Flight 
Equipment  and  Engineering  Limited 
Model  121  Series  Seats 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPTOvn. 

SUMMARY:  This  document  proposes  tiie 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Saab  Model  SAAB  SF34nA  and 
S.AAB  3403  airplanes.  This  proposal 
would  require  repetitive  inspections  to 
detect  crackiiijj  of  the  tray  stop  spindle 
and  backrest  spindle  bosses  on  the 
inboard  sections  of  certain  seats;  and 
replacement  of  the  inbo-ird  sections,  if 
necessary.  This  propcsai  would  also 
require  repair  and  identification  of  the 
modification  plate,  which  would 
teminate  the  requirement  to  inspect 
repetitively.  This  proposal  is  prompted 
by  reports  of  fatigue  cracking  in  the 
vicinity  of  the  tray  stop  spindle  and 
backrest  spindle  bosses,  which  could 
lead  to  excessive  movement  and 
eventual  failure  of  the  backrest  on  these 
seats  during  aft  leading.  Tha  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  failure  of  the 
backrest  on  these  seats,  which  could 
inhibit  emergency  egress. 
DATES:  Comments  must  be  received  by 
June  27,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Tran.sport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
23-AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  Comments 
may  be  inspected  at  this  location 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  service  information  referenced  m 
the  proposed  rule  may  be  obtained  from 
Flight  Equipment  and  Engineering 
Limited,  Technical  Manager,  Nissen 


House,  Crovebury  Road,  Leighton 
Buzzard.  Bedfordshire,  LU7  STB,  United 
Kingdom.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMAHON  CONTACT: 
Mark  Quam.  Aerospace  Engineer, 
Standardization  B.'anch.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2145;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invnted  to 
participate  in  the  making  of  the 
proposed  rule  by  submitti.ng  s.jch 
written  data,  views,  or  arguments  as 
thf'y  may  desire.  Communicitions  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  ciosir.j;  date 
for  comments,  specifiec;  cbove,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  not'ce  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  inv:ted  on 
the  overail  reg'jlatory,  economic, 
environmental,  and  ener:;y  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rubs  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  F.AA-pubiic  contact 
concerned  wi'h  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commentcrs  wishing  the  FA.A  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  subm.it  a  self-addres.sed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-23- AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-23-AD.  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055^056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Flight  Equipment  and 
Engineering  Limited  (FEEL)  Model  121 
series  seats  that  are  installed  on  Saab 
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Model  SAAB  SF340A  and  SAAB  340B 
airplanes.  The  CAA  advises  that  several 
operators  of  Saab  Model  SAAB  SF340A 
and  SAAB  SF340B  airplanes  found 
fatigue  cracking  in  the  vicinity  of  the 
tray  stop  spindle  and  backrest  spindle 
bosses.  Cracking  in  this  area  may 
weaken  the  machined  component  that 
attaches  the  backrest  of  the  seats  to  the 
main  spars  of  the  airplane  and  may  lead 
to  excessive  movement  and  eventual 
failure  of  the  backrest  on  these  seats 
during  aft  loading.  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 
backrest  of  these  seats,  which  could 
inhibit  emergency  egress. 

FEEL  has  issued  Service  Bulletin  25- 
20-1287.  Revision  3.  dated  March  1993. 
that  describes  procedures  for  a  detailed 
visual  inspection  to  detect  cracking  of 
the  tray  stop  spindle  and  backrest 
spindle  bosses  on  the  inboard  section  of 
certain  Model  121  series  seats; 
replacement  of  the  inboard  section  with 
a  section  having  the  same  part  number, 
if  necessary,  and  repetitively  inspecting; 
and  identification  of  the  newly  installed 
section. 

FEEL  has  also  issued  Service  Bulletin 
25-20-1294.  Revision  1.  dated  May 
1993,  that  describes  procedures  for 
repair  by  replacing  the  inboard  section 
of  certain  Model  121  series  seats  with  a 
newly  designed,  stronger  inboard 
section,  and  replacing  the  front  beam 
with  a  serviceable  beam,  if  necessary; 
and  identification  of  the  newly  installed 
section.  This  repair  and  identification 
procedure  would  eliminate  the  need  to 
inspect  the  inboard  sections 
repetitively. 

The  CAA  classified  these  service 
bulletins  as  mandatory  and  issued  CAA 
Airworthiness  Directives  006-03-93 
and  017-03-93  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

This  airplane  model  is  manufactured 
in  Sweden  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  CAA  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  CAA,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  detailed  visual  inspection  to  detect 
cracking  of  the  tray  stop  spindle  and 


backrest  spindle  bosses  on  the  inboard 
section  of  certain  Model  121  series 
seats;  replacement  of  the  inboard 
sections  with  sections  having  the  same 
part  number  and  repetitively  inspecting, 
if  necessary;  and  identification  of  the 
newly  installed  section.  This  proposal 
would  require  repair  (including  the 
installation  of  stronger  inboard  sections) 
and  identification  of  the  stronger 
inboard  sections  (accomplishment  of  the 
actions  specified  in  FEEL  Service 
Bulletin  25-20-1294),  which  would 
terminate  the  requirement  to  inspect 
repetitively.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 

The  FAA  estimates  that  73  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  (1  work 
hour  per  seat  to  inspect  and  1  work  hour 
per  seat  to  replace,  with  34  seats  per 
airplane)  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  cost  to  the  operator.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $273,020,  or  $3,740  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

SAAB  AircraA  AB:  Docket  94-NM-23-AD. 

Applicability:  Model  SAAB  SF340A 
airplanes  having  serial  numbers  004  through 
159  inclusive,  and  Model  SAAB  340B 
airplanes  having  serial  numbers  160  through 
330  inclusive;  equipped  with  Flight 
Equipment  and  Engineering  Limited  (FEEL) 
Model  121  series  seats  listed  in  FEEL  Service 
Bulletin  25-20-1294,  Revision  1.  dated  May 
1993.  or  FEEL  Service  Bulletin  25-20-1287, 
Revision  3.  dated  March  1993;  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  backrest  on  these 
seats,  which  could  inhibit  emergency  egress, 
accomplish  the  following: 

(a)  Within  28  days  after  the  effective  date 
of  this  AD,  fwrform  a  detailed  visual 
inspection  to  detect  cracking  of  the  tray  stop 
spindle  and  backrest  spindle  bosses  of  the 
inboard  section  of  the  seat,  in  accordance 
with  FEEL  Service  Bulletin  25-20-1287, 
Revision  3.  dated  March  1993. 

(1)  If  no  cracking  is  found,  or  if  cracking 
is  found  that  does  not  penetrate  the  shear 
web,  repeat  the  inspection  of  that  seat 
thereafter  at  intervals  not  to  exceed  150  hours 
time-in-service  until  the  requirements  or 
paragraph  (b)  of  this  AD  are  accomplished. 

(2)  If  any  cracking  is  found  that  penetrates 
the  shear  web,  prior  to  further  flight,  replace 
the  inboard  section  (up  to  issue  12),  and 
identify  the  modification  plate  with  "25-20- 
1287A,"  in  accordance  with  the  service 
bulletin.  Thereafter,  repeat  the  inspyection  at 
intervals  not  to  exceed  150  hours  time-in- 
service  until  the  requirements  of  paragraph 
(b)  of  the  AD  are  accomplished. 

(b)  Within  6  months  after  the  effective  date 
of  this  AD.  repair  and  identify  the 
modification  plate  with  "25-20-1294,"  in 
accordance  with  FEEL  Service  Bulletin  25- 
20-1294.  Revision  1,  dated  May  1993. 
Accomplishment  of  the  actions  required  by 
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this  paragraph  constitutes  terminating  action 
for  the  requirements  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-n3.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-11 3. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  bei  accomplished. 

Issued  in  Renton,  Washington,  on  April  26, 
1994. 

James  V.  Devany, 

Acting  Manager,  Transport  Aicfjlane 
Directorate,  Aircraft  Certification  Service. 
(PR  Doc.  94-10508  Filed  S-2-94;  8:45  am) 

BiLLINO  CODE  4910-t3-U 


SECURiTIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No.  34-33965;  File  No.  87-3-04] 

RIN  3235-AQ03 

Recordkeeping  and  Reporting 
Requirements  for  Trading  Systems 
Operated  by  Brokers  and  Dealers 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  extending  the  date  by 
which  comments  must  be  received  on 
proposed  rule  17a-23  under  the 
Securities  Exchange  Act  of  1934  ("Act") 
from  April  19,  1994  to  May  19, 1994. 
The  proposed  rule  would  establish 
recordkeeping  and  reporting 
requirements  for  broker-dealer  sponsors 
of  certain  automated  securities  trading 
systems  ("broker-dealer  trading 
systems"  or  "BDTSs"). 
DATES:  Comments  should  be  received  on 
or  before  May  19, 1994. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  and  addressed  to 
Jonathan  G.  Katz.  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NVV.,  Mail  Stop  6-9,  Washington 
D.C.  20549.  Comment  letters  should 
refer  to  File  No.  S7-3-94.  All  comment 
letters  received  will  be  made  available 


for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street  NW.,  Washington,  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  K.  Fuller,  Special  Counsel, 
Sheila  C.  Slevin,  Branch  Chief,  or 
Kristen  N.  Geyer,  Attorney  Advisor, 
202/942-0794  or  202/942-0792. 
SUPPLEMENTARY  INFORMATION:  On 
February  9, 1994,  the  .Commission 
published  proposed  rule  17a-23  under 
the  Act.J  The  proposal  would  establish 
a  uniform  recordkeeping  and  reporting 
structure  for  broker-dealer  sponsors  of 
broker-dealer  trading  systems,  requiring 
those  broker-dealer  sponsors  to  make 
available  to  the  Commission  and  the 
appropriate  self-regulatory  organization 
("SRO"),  system-specific  information 
about  activity  occurring  in  those 
systems.  The  Commission  is  extending 
the  comment  period  on  the  proposal 
from  April  19,  1994  to  May  19.  1994  in 
order  to  receive  the  benefit  of  comments 
from  the  greatest  possible  number  of 
interested  persons. 

The  proposal  raises  a  number  of 
complex  issues  with  respect  to  the 
regulation  of  broker-dealer  trading 
systems,  including  the  consistency  of 
the  proposal  with  the  policies 
underlying  the  Act  and  the  appropriate 
scope  of  the  requirements  imposed 
under  the  proposal.  The  Commission 
has  received  only  two  comments  on  the 
proposal  to  date.  Accordingly,  the 
Commission  is  concerned  that  the 
current  comment  period  may  not  permit 
interested  persons  sufficient  time  to 
address  these  issues  in  a  thorough 
manner;^  Moreover,  the  lack  of  a 
sufficient  volume  of  comments  to 
comprise  an  adequate  record  potentially 
undermines  the  quality  of  any 
determination  the  Commission 
uhimately  may  make  with  respect  to  the 
proposal.  3  Accordingly,  in  order  to 


'  Securities  Exchange  Act  Release  No.  33605 
(February  9. 1994).  59  FR  8368  (February  18, 1994). 

2  A  number  of  potential  commenters  have  called 
the  staff  to  inquire  whether  the  Commission  will 
extend  the  conunent  period. 

'The  Commission's  experience  with  proposed 
rule  15c2-10  under  the  Act,  which  the  Commission 
recently  withdrew  (Securities  Exchange  Act  Release 
No.  33621  (February  14,  1994],  59  FR  8379), 
indicates  that  an  extension  of  time  may  assist 
interested  persons  in  formulating  their  views  and 
help  ensure  that  the  Commission  is  provided  with 
an  adequate  record.  Proposed  rule  15c2-10  would 
have  established  a  comprehensive  regulatory 
framework  for  certain  automated  securities  trading 
systems  that  are  not  operated  as  facilities  of 
national  securities  exchanges  or  associations.  The 
Commission  twice  extended  the  comment  period  on 
proposed  rule  15c2-10,  for  a  total  of  45  days  (from 
June  19  to  August  2.  1989).  The  Commission 
received  17  comments  on  its  proposal.  However, 
only  five  of  those  17  comments  were  received 
during  the  initial  comment  period:  the  remaining  12 


receive  the  benefit  of  comments  from 
the  greatest  possible  number  of 
interested  persons,  the  Commission  is 
extending  the  comment  period  on  the 
proposal  from  April  19, 1994  to  May  19 
1994. 

Dated:  April  26. 1994. 

By  the  Cormnission. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 
IFR  Doc.  94-10540  Filed  5-2-94,  8  45  am) 

BILUNO  CODE  8010-01-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[PS-34-93] 
RIN  1545-AR64 

Definition  of  Sewage  Facilities  for  Tax- 
exempt  Bond  Purposes 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  on  the  definition 
of  sewage  facilities.  The  proposed 
regulations  reflect  changes  to  the  law 
made  by  the  Tax  Reform  Act  of  1986 
and  affect  taxpayers  who  seek  tax- 
e.xempt  bond  financing  for  sewage 
facilities.  This  document  also  provides 
notice  of  a  public  hearing  on  these 
proposed  regulations. 
DATES:  Written  comments  and  outlines 
of  oral  comments  to  be  presented  at  the 
public  hearing  scheduled  for  10  a.m.  on 
July  26,  1994,  must  be  received  by  July 
5, 1994. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:T:R  (PS-34-93).  room 
5228,  Internal  Revenue  Service,  FOB 
7604,  Ben  FrankKn  Station.  Washington. 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  delivered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:DOM:CORP:T:R  (PS-34-93). 
Courier's  Desk.  Internal  Revenue 
Service.  1111  Constitution  Avenue  NW, 
Washington,  DC 

The  public  hearing  will  be  held  in  the 
Commissioner's  Conference  Room, 
Internal  Revenue  Building,  room  3313, 
1111  Constitution  Avenue  NW, 
Washington,  DC 


comments  wore  submitted  during  the  subsequent 
45-day  extended  period.  If  the  same  pattern  holds 
with  respect  to  the  current  proposal,  extension  of 
the  comment  period  could  provide  the  Commission 
with  a  substantial  number  of  additional  comments 
upon  which  to  base  its  determination. 
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FOa  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Joanne  E. 
Johnson  at  (202)  622-3110;  concerning 
submissions  and  the  hearing.  Carol 
Savage,  (202J  622-8452  (not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  103(a)  generally  provides  that 
the  interest  on  obligations  of  a  State  or 
political  subdivision  thereof  is  excluded 
from  gross  income.  Section  103(b)(1) 
provides,  however,  that  section  103(a) 
does  not  apply  to  any  private  activity 
bond  unless  the  bond  is  a  qualified 
bond.  Section  141(e)  defines  a  qualified 
bond  to  include  an  exempt  facility  bond 
which,  under  section  142(a)(5),  includes 
an  issue  at  least  95  percent  of  the  net 
proceeds  of  which  are  used  to  provide 
sewage  facilities. 

Until  the  Tax  Reform  Act  of  1986 
(1986  Act),  both  sewage  disposal 
facilities  and  water  pollution  control 
facilities  constituted  exempt  facilities 
under  former  sections  103vb)(4)(E)  and 
103(b)(4)(F).  respectively,  the 
predecessors  to  existing  section  142. 
Section  1.103-8(f)(2)(i)  defines  sewage 
disposal  facilities  to  mean  any  property 
used  for  the  collection,  storage, 
treatment,  utilization,  processing,  or 
final  disposal  of  sewage. 

The  1986  Act  eliminated  the  exempt 
facility  exemptions  for  air  and  water 
pollution  control  facilities,  while 
retaining  the  exemption  for  sewage 
disposal  facilities  (renamed  sewage 
facilities  by  the  1986  Act)  under  section 
142(a)(5).  Neither  section  142  nor  the 
regulations  issued  under  section 
103(b)(4)  define  sewage.  As  a  result,  it 
has  become  important  to  define  the 
facilities  eligible  for  private  activity 
bond  financing  as  sewage  facilities 
under  section  142(a)(5). 

Explanation  of  Provisions 

Definition  of  Sewage  Facility 

The  proposed  regulations  define  a 
sewage  facility  for  purposes  of  section 
142(a)(5).  A  facility  may  satisfy  the 
definition  of  a  sewage  facility  regardless 
whether  wastewater  originates  from  a 
domestic,  a  commercial,  or  an  industrial 
source.  The  proposed  regulations,  in 
effect,  generally  distinguish  between 
sewage  treatment  facilities  and  water 
pollution  control  facilities.  The 
proposed  regulations  define  sewage 
facilities  by  reference  to  the  operations 
historically  performed  at  most  publicly- 
owned  treatment  works  (POTVV).  On  the 
other  hand,  because  toxic,  priority,  and 
nonconventional  pollutants  are  more  in 
the  nature  of  water  pollutants,  the 
regulations  consider  treatment  of  these 


pollutants  as  ordinarily  not  performed 
in  sewage  facilities. 

The  proposed  regulations  provide  that 
sewage  facilities  include  property  used 
for  the  secondary  treatment  of 
wastewater  but  only  to  the  extent  the 
treatment.is  for  wastewater  having  an 
average  daily  raw  wasteload 
concentration  of  biochemical  oxygen 
demand  (BOD)  that  does  not  exceed  350 
milligrams  per  liter  as  oxygen.  Thus,  to 
the  extent  the  wastewater  treated  by  the 
property  has  an  average  daily  raw 
wasteload  concentration  of  BOD 
exceeding  350  milligrams  per  liter  as 
ox>'gen,  then  the  property  used  for  the 
secondary  treatment  of  the  excess  is  not 
a  sewage  facility.  The  limitation  is 
intended  to  reasonably  approximate  the 
upper  limit  of  the  average  daily  raw 
wasteload  concentration  for  most 
POTWs. 

The  proposed  regulations  further 
provide  that  any  property  used  for  the 
preliminary  and/or  primary  treatment  of 
wastewater  used  in  connection  with 
secondary  treatment  qualifies  as  a 
sewage  facility.  Sewage  facilities  also 
include  related  property  used  for  the 
collection,  storage,  use,  processing,  or 
final  disposal  of  wastewater  or  sewage 
sludge  and  property  functionally  related 
and  subordinate  to  a  sewage  facility. 

C-enerally,  other  treatment  of 
wastewater  is  not  sewage  treatment. 
Thus,  for  example,  sewage  facilities, 
including  functionally  related  and 
subordinate  property,  do  not  include 
property  used  for  the  pretreatment. 
advanced  treatment,  or  tertiary 
treatment  of  wastewater,  whether  or  not 
the  treatment  is  necessary  for 
preliminary,  primary,  or  secondary 
treatment. 

For  property  that  has  both  a  sewage 
treatment  function  and  another 
function,  such  as  pretreatment  or,  in 
certain  cases,  secondary  treatment  of 
wastewater  having  an  average  daily  raw 
wasteload  concentration  of  BOD  in 
excess  of  350  milligrams  per  liter  as 
oxygen,  the  proposed  regulations 
provide  an  allocation  rule  to  permit  the 
portion  of  the  property  allocable  to 
sewage  treatment  to  be  financed  as  part 
of  an  exempt  facility  issue. 

The  IRS  solicits  comments  on  how 
best  to  address  technological  advances 
to  wastewater  treatment  processes 
within  the  definition  of  sewage 
facilities. 

Proposed  Effective  Dates 

The  regulations  are  proposed  to  apply 
to  issues  of  bonds  issued  60  days  after 
publication  of  the  final  regulations  in 
the  Federal  Register. 


Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
v^ritten  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  July  26,  1994,  at  10  a.m..  in  the 
Commissioner's  Conference  Room. 
Internal  Revenue  Building,  room  3313. 
1111  Constitution  Avenue.  NW., 
Washington.  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
WTitten  comments  and  an  outline  of  the 
topics  to  be  discussed  and  the  time  to 
be  devoted  to  each  topic  (signed  original 
and  eight  (8)  copies)  by  July  5, 1994. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Joanne  E.  Johnson.  Office 
of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 
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Proposed  Amendments  to  the 
Regulations 

(Accordingly.  26  CFR  part  1  is 
•oposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation  for 
part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S  C.  7805  *   *   * 

Par.  2.  Section  1.142(a)(5)-l  is  added 
to  read  as  follows: 

§1.142(a)(5)-1    Exempt  facility  bonds: 
S«wage  facilities. 

(a)  In  general.  Under  section  103(a).  a 
private  activity  bond  is  a  tax-exempt 
bond  only  if  it  is  a  quclified  bond. 
Qualified  bonds  include  exempt  facility 
bonds,  defined  as  ariy  bond  issued  as 
part  of  an  issue  95  percent  or  more  of 
the  net  proceeds  of  which  are  used  to 
provide  a  facility  specified  in  section 
142.  One  type  of  facility  specified  in 
swjticn  142(a)  is  a  sewage  facility.  This 
<?prtion  defines  the  term  sewage  facility 
for  purposes  of  section  142(a). 

(b)  Definitions — (1)  Sewage  facility 
defined.  A  sewage  facility  is  property — 

(i)  Used  for  the  secondary  treatment  of 
\f astewater  but,  for  property  treating 
vjfistewater  reasonably  expected  to  have 
an  average  daily  raw  wa.steload 
concentration  of  bioi.Uvnical  oxygen 
djamand  (BOD)  that  exceeds  350 
niilligrams  per  liter  as  oxygen,  only  to 
tljie  extent  the  treatment  is  for 
vjistewater  having  an  average  daily  raw 
wasteioad  concentration  of  BOD  that 
dpes  not  exceed  350  milligrams  per  liter 
ai  oxygen  (see  paragraph  (d)  of  this 
section  regarding  pennissibie 
allocations  of  costs); 

(ii)  Used  for  the  preliminary  and.'or 
pplmary  treatment  of  wastewater  but 
.only  to  the  extent  used  in  connection 
vtfith  secondary  treatment  (without 
regard  to  the  BOD  limitation  described 
iij  paragraph  (b)(l)(i)  of  this  section); 

I  (iii)  Used  for  the  collection,  storage, 
use.  processing,  or  final  disposal  of — 

(A)  Wastewater,  which  property  is 
necessary  for  such  preliminary,  primary, 
or  secondary  treatment;  or 

(B)  Sewage  sludge  removed  during 
such  preliminary,  primary,  or  secondary 
treatment;  and 

(iv)  Functionally  related  and 
subordinate  to  property  described  in 
this  paragraph  (b)(1). 

(2)  Other  applicable  definitions— [i] 
Advanced  or  tertiary  treatment 
generally  means  the  treatment  of 
wastewater  after  secondary  treatment. 
Advanced  or  tertiary  treatment  ranges 
from  biological  treatment  extensions  to 
physical-chemical  separation 


techniques  such  as  denitrification, 
ammonia  stripping,  carbon  adsorption, 
and  chemical  precipitation. 

(ii)  Nonconventional  pollutants  are 
any  pollutants  that  are  notlisted  in  40 
CFR  401.15.  401.16.  part  423.  app.  A. 

(iii)  Preliminary  treatment  generally 
means  treatment  that  removes  large 
extraneous  matter  from  incoming 
wastewater  and  renders  the  incoming 
wastewater  more  amenable  to 
subsequent  treatment  and  handling. 

(iv)  Pretreatment  means  processes 
that  equalize  flow  and  loadings,  or  that 
precondition  wastewater  to  neutralize  or 
remove  toxic,  priority,  nonconventional 
pollutants,  and  other  wastes  that  could 
adversely  affect  sewers  or  inhibit 
preliminary,  primary,  or  secondary 
treatment  operations. 

(v)  Primary  treatment  means 
treatment  that  removes  material  that 
floats  or  will  settle,  usually  by  screens 
or  settling  tanks. 

(vi)  Priority  pollutants  are  those 
pollutants  listed  in  40  CFR  part  423, 
app.  A. 

(vii)  Secondary  treatment  means  the 
stage  in  sewage  treatment  in  which  a 
bacterial  process  (or  an  equivalent 
process)  consumes  the  organic  parts  of 
wastes,  usually  by  trickling  filters  or  an 
activated  sludge  process. 

(viii)  Sewage  sfudne  means  sludge  as 
defined  in  40  CFR  122.2. 

(ix)  Toxic  pollutants  ere  those 
pollutants  listed  in  40  CFR  401.15. 

(c)  Other  property  not  included  in  the 
definition  of  a  sewage  facility.  Property 
other  than  property  described  in 
paragraph  (b)(1)  of  this  section  is  not  a 
sewage  facility.  Thus,  for  example, 
property  is  not  a  sewage  facilitv,  or 
functionally  related  and  subordinate 
property,  if  the  property  is  used  for 
pretreatment,  advanced  treatment,  or 
tertiary  treatment  of  wastewater 
(whether  or  not  this  treatment  is 
necessary  to  perform  preliminarv. 
primary,  or  secondary  treatment),  or  the 
related  collection,  storage,  use, 
processing,  or  final  disposal  of  the 
wastewater.  In  addition,  property  used 
to  treat,  process,  or  use  wastewater 
subsequent  to  the  time  the  wastewater 
can  be  discharged  into  navigable  waters 
is  not  a  sewage  facility. 

(d)  Allocation  of  costs.  In  the  case  of 
property  that  has  both  a  use  described 
in  paragraph  (b)(1)  of  this  section  (a 
sewage  treatment  function)  and  a  use 
other  than  sewage  treatment,  only  the 
portion  of  the  cost  of  the  property 
allocable  to  the  sewage  treatment 
function  is  taken  into  account  as  an 
expenditure  to  provide  sewage  facilities. 
The  portion  of  the  cost  of  property 
allocable  to  the  sewage  treatment 
function  is  determined  by  allocating  the 


cost  of  that  property  between  the 
property's  sewage  treatment  function 
and  any  other  uses  by  any  method 
which,  based  on  all  the  facts  and 
circumstances,  reasonably  reflects  a 
separation  of  costs  for  each  use  of  the 
property. 

(e)  Effective  date.  This  section  applies 
to  issues  of  bonds  issued  60  days  after 
publication  of  the  final  regulations  in 
the  Federal  Register. 
Margaret  MJlner  Richardson, 
Commissioner  of  Internal  Revenue. 
IFR  Doc.  94-10584  Filed  S-2-94;  845  am) 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Chapter  VI 

Direct  Student  Loan  Rogulations 
Negotiated  Rulemaking  Advisory 
Committee:  Meeting 

agency:  Direct  Student  Loan 
Regulations  Negotiated  Rulemaking 
Advisory  Committee,  Department  of 
Education. 

ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  sets  forth  the  date 
and  location  of  the  forthcoming  meeting 
of  the  Direct  Student  Loan  Regulations 
Negotiated  Rulemaking  .advisory 
Committee.  This  notice  also  describes 
the  functions  of  the  committee.  Notice 
of  this  meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 

DATES:  May  16-18,  1994  fi-om  9  a.m.  to 
5  p.m. 

ADDRESSES:  The  Barcelo  Washington 
Hotel.  2121  P  Street  NW,,  Washington. 
DC,  (202)  293-3100. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Peck,  Office  of  the  Assistant 
Secretary  for  Post.secondary  Education, 
U.S.  Department  of  Education,  400 
Maryland  Avenue  SW.  (Room  4082, 
ROB-3),  Washington,  DC  20202-5100, 
Telephone:  (202)  708-5547.  Individuals 
v.ho  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The  Direct 
Student  Loan  Regulations  Negotiated 
Rulemaking  Advisory  Committee  is 
established  by  Sections  422  and  457  of 
the  Higher  Education  Act  of  1965,  as 
amended  by  the  Student  Loan  Reform 
Act  of  1993  (Pub.  L  103-66;  20  U.S  C. 
1087g).  The  Committee  is  also 


zin^ 
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established  in  acxrordance  with  the 
provisions  of  the  Negotiated 
Rulemaking  Act  (Pub.  L.  101-648,  as 
amended:  5  U.S.C.  561).  The  Advisory 
Committee  is  established  to  provide 
advice  to  the  Secretary  on  the  standards, 
criteria,  procedures,  and  regulations 
governing  the  Direct  Student  Loan 
Program  beginning  with  academic  year 
1995-1996.  The  Direct  Student  Loan 
Program  is  authorized  by  the  Student 
Loan  Reform  Aci  of  1993.  The  Act 
authorizes  the  Secretary  of  Education  to 
enter  into  agreements  with  selected 
institutions  of  higher  education.  These 
agreements  will  enable  the  institutions 
to  originate  loans  to  eligible  students 
and  eligible  parents  of  such  students. 

The  meeting  is  open  to  the  public. 
The  agenda  will  include  the  following 
items: 

— School  participation  requirements 
— Selection  criteria 
— Application  process 
— Loan  origination  requirements 

Records  are  kept  of  all  Committee 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  Assistant 
Secretary  for  Postsecondary  Education, 
Room  4082,  ROB-3,  7th  and  D  Streets 
SW.,  Washington,  DC  from  the  hours  of 
9  a.m.  and  5  p.m.  weekdays,  except 
Federal  holidays. 

Datnd:  April  26.  1994. 
David  A.  Longanecker, 

AssistonX  Secretary;  Office  of  Postsecondary 
Education.  VS.  Department  of  Education. 
ITR  D«ic.  94-10498  Filed  5-2-94;  8:45  am] 

BILLING  CODE  400(M)1-M 


34  CFR  Chapter  VI 

Guaranty  Agency  Reserves  Negotiated 
Rulemaking  Advisory  Committee: 
Meeting 

AGENCY:  Guaranty  Agency  R9ser\'es 
Negotiated  Rulemaking  Advisory 
Committee,  Department  of  Education. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  set  forth  the  date 
and  loc;ation  of  the  forthcoming  meeting 
of  the  Guaranty  Agency  Reserves 
Negotiated  Rulemaking  Advisory 
Committee.  This  notice  also  de.scribes 
the  functions  of  the  committee.  Notice 
of  this  meeting  is  required  under 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 
DATES:  May  19-20. 1994  from  9:00  am 
to  5:00  pm. 

ADDRESSES:  The  Barcelo  Washington 
Hotel.  2121  P  Street  NW.,  Washington. 
iX:  (202) 293-3100. 


FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Peck.  Office  of  the  Assistant  for 
Postsecondary  Education  U.S. 
Department  of  Education.  400  Maryland 
Avenue  SW  (room  4082.  ROB-3), 
Washington.  DC  20202-5100 
Telephone:  (202)  708-5547.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPt-EMENTARY  INFORMATION:  The 
Guaranty  Agency  Reserves  Negotiated 
Rulemaking  Advisory  Committee  is 
established  by  sections  422  and  457  of 
the  Higher  Education  Act  of  1965.  as 
amended  by  the  Student  Loan  Reform 
Act  of  1993  (Pub.  L.  103-66;  20  USC 
1087g).  The  Committee  is  also 
established  in  accordance  with  the 
provisions  of  the  Negotiated 
Rulemaking  Act  (Pub.  L.  101-648.  as 
amended;  5  USC  561).  The  advisory 
Committee  is  established  to  provide 
advice  to  the  Secretary  on  the  standards, 
criteria,  procedures,  and  regulations 
governing  advances  for  reserve  funds  of 
Stale  and  nonprofit  private  loan 
insurance  programs.  These  standards, 
criteria,  procedures  and  regulations  will 
implement  Section  422  of  the  Higher 
Education  Act  of  1965,  as  amended  by 
the  Student  Loan  Reform  Act  of  1993 
beginning  with  the  academic  year  1995- 
1996  (20  U.S.C.  1072). 

The  meeting  is  open  to  the  public. 
The  agenda  will  include  the  following 
items: 

— Complete  definition  of  reserve  funds 
and  assets 

— Negotiate  standard  for  unnecessary 
reserves 

— Negotiate  definition  of  improper 
expenditures 

Records  are  kept  of  all  committee 
proceedings  and  are  available  for  public 
inspection  a*  the  Office  of  the  Assistant 
Se<;refary  for  Postsecondary  Education, 
room  4082,  ROB-3.  7th  and  D  Streets 
SW.,  Washington,  DC  from  the  hours  of 
9:00  am  and  5:00  pm  weekdays,  except 
Federal  holidays. 

Dated:  April  26. 1994. 
David  A.  Longanecker. 

Assistant  Secretary.  Office  of  Postsecondary 
Education,  U.S.  Deportment  of  Education. 
jFR  Doc.  94-10516  Filed  5-2-94;  8:45  am] 

BILLING  CODE  4000-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[OH31-1-6092:  FRL-4880-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio; 
Reopening  of  Comment  Period 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  USEPA  is  reopening  the 
comment  period  for  a  proposed  rule 
published  on  March  4,  1994  (59  FR 
10349).  On  this  dale,  USEPA  proposed 
to  disapprove  Ohio's  submittal  for  the 
review  of  new  sources  and 
modifications  of  existing  sources  in 
nonattainment  areas  in  the  State. 
Pursuant  to  a  request  horn  the  Ohio 
Environmental  Protection  Agency, 
USEPA  is  extending  the  comm.ent 
period  for  an  additional  sixty  days. 
DATES:  Comments  regarding  the 
proposed  disapproval  of  the  Ohio  new 
source  review  program  must  be  received 
by  June  3,  1994. 

ADDRESSES:  Written  comments  should 
be  sent  to: 

William  L.  MacDouell,  Chief, 
Regulation  Development  Section,  Air 
Enforcement  Branch  (AE-17J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard. 
Chicago.  Illinois,  60604,  (312)  886- 
6798. 

U.S.  Environmental  Protection 
Agency.  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard. 
Chicago.  Illinois,  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Summerhays,  Regulation  Development 
Section.  Air  Enforcement  Branch  (AE- 
17J).  U.S.  Environmental  Protection 
Agency,  Region  5.  77  West  Jackson 
Boulevard.  Chicago,  Illinois,  60604, 
(312) 886-6067. 

Dated:  April  18,  1994. 
Valdas  V.  Adamkus. 
Regional  Administrator. 
(FR  Doc.  94-10550  Filed  5-2-94;  8:45  am] 

BILUNG  COOe  tSM-60-F 


40  CFR  Part  59 
(FRL-4«77-6] 

Field  Citation  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Clean  Air  Act,  as 
amended  (the  Art),  authorizes  EPA  to 
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implement  a  field  citation  program,  as 
p;  »t  of  the  Agency's  recently-granted 
ai  Ihorify  for  the  administrative 
assessment  of  civil  penalties. 

The  Act  authorizes  EPA  to  issue  field 
ci  $tior.s  for  appropriate  minor 
vialations,  defii.bd  in  todays  proposal  as 
the  se  violations  determined  to  be  minor 
in  latuTv  after  consideration  of  various 
sf  (cified  fnctcrs.  EPA  also  proposes  a 
maximum  p«;r.nlty  of  $5,000  per  day  for 
each  violation  cited,  and  a  maximum 
ci !  nalative  penalty  in  the  range  of 
$1 1 1,000  to  $25,000  per  citation. 

Upon  receipt  of  a  field  citation,  a 
reoondent  must  either  pay  the 
pir  pof'.»d  penalty  or  submit  a  request  for 
a  coring.  Hearing  procedures  are  also 
ptc  poscd'in  this  document. 

iPA  experts  to  implement  this 
pu  gram  such  that  in  the  great  majority 
ol  i:ases  the  is.suance  of  a  field  citation 
w   1  lead  to  a  quick  correction  of  a  clear 
vi :  lation  and  a  payment  of  the  assessed 
pmalty. 

DATES:  Comrrevts:  Comments  must  be 
repived  on  or  before  July  5,  1994.  \ 
public  hearing  will  be  held  on  June  8, 
1?  94  from  1  p.m.  to  4  p.m. 

If  a  written  request  for  a  public 
hearing  is  received  by  the  Agency  before 
June  2,  1994,  the  Agency  will  hold  a 
hearing  on  June  8,  1994  from  1  p.m. 
until  4  p.m. 

ADDRESSES:  Written  comments  should 
be  submitted  in  duplicate  (if  possible) 
toi  U.S.  Environmental  Protection 
Aiency  (6102),  Attention:  Air  Docket 
Niiniber  A-91-63,  401  M  Street.  SW., 
Washington,  DC  20460. 

Comments  received  on  this  proposed 
ruJb  will  be  available  for  inspection 
frijn  8  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays,  in 
Room'  M-1500,  First  Floor  Waterside 
Moll,  at  401  M  Street,  SW..  Washington, 
D.C.  A  reasonable  fee  may  be  charged  by 
the  Agency  for  copying  docket 
materials,  pursuant  to  40  CFR  part  2. 
The  docket  control  number  for  the  field 
citation  rulemaking  is  A-91-63.  All 
written  comments  on  this  rule  must  be 
identified  with  this  number 

Public  Hearing  Information.  If 
requested,  a  public  hearing  will  be  held 
at  the  EPA  Education  Center 
Auditorium,  which  is  located  on  the 
northwest  corner  of  the  First  Floor  of 
Waterside  Mall  at  401  M  Street,  SW., 
Washington,  DC.  Oral  and  written 
statements  will  be  accepted  during  the 
hearing.  However,  a  person  who  wishes 
to  make  an  oral  presentation  must: 

[i)  Notify  the  Agency  in  writing,  and 

(ii)  Bring  a  written  copy  of  the 
complete  comments  for  inclusion  in  the 
official  record. 

Written  requests  to  schedule  or  speak 
at  a  public  hearing  shall  be  addressed 


to:  Jane  Engert,  Field  Citation  Public 
Participation  Officer,  Stationary  Source 
Compliance  Division  (6306W),  Office  of 
Air  and  Radiation,  US  EPA,  401  M 
Street,  SW.,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Engert,  Stationary  Source  Compliance 
Division  (6306VV),  Office  of  Air  and 
Radiation,  US  EPA,  401  M  Street.  SW., 
Washington,  DC  20460,  (703)  308-8677. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

This  preamble  discusses  the  major 
issues  raised  by  today's  proposed 
action,  and  EPA's  justification  for  each 
proposed  provision.  Sections  II  and  III, 
which  follow  this  introduction,  contain 
a  brief  outline  of  the  proposals  statutory 
authority  and  background.  Section  IV 
outlines  the  major  program 
considerations  and  the  rationale  for 
EPA's  proposal  on  each,  while  Section 
V  presents  a  section-by-section  analysis 
of  the  proposed  rule,  the  final  section 
in  this  preamble.  Section  VI,  outlines 
specific  regulatory  impac-t  analyses. 

II.  Statutory  Authority 

Today's  rule  is  proposed  under 
authority  of  sections  113(d)  and  301(a) 
of  the  Act  (42  U.S.C.  7413(d)  and 
7601(a)). 

III.  Background  of  Proposed  Rule 

Prior  to  the  passage  of  the  Clean  Air 
Act  Amendments  of  1990, >  EPA 
enforced  Clean  Air  Act  previsions 
through  civil  or  criminal  judicial 
enforcement  actions  and  the  issuance  of 
administrative  orders  for  compliance. 2 
The  1990  Amendments  expanded  EPA's 
range  of  enforcement  tools  by 
authorizing  EPA  to  issue  administrative 
penalty  orders  (seclion  113(d)(1)  of  the 
Act)  and  to  administratively  assess  civil 
penalties  through  field  citations  issued 
for  minor  violations  (section  113(d)(3)  of 
the  Act).  EPA  expects  that  these  new 
enforcement  options  will  enhance  the 
Agency's  ability  to  enforce  the  Act. 
Where  appropriate,  EP.^  will  be  able  to 
respond  quickly  to  a  violation  by 
issuing  an  administrative  penalty  order 
or  a  field  citation,  rather  than 
commencing  a  civil  judicial 
enforcement  action  for  penalties.  While 
civil  and  criminal  judicial  enforcement 
actions  will  remain  an  important 
component  of  EPA's  enforcement 
program,  EPA's  new  administrative 
authorities  will  enable  it  to  effectively 
pursue  a  broad  range  of  violations 


'  Pub.  L.  No.  101-549.  104  Slat.  2399  (1990) 
iSeeCAA  sections  113  (c)(1).  (c:)(2).  and  (b).  prior 
to  their  amendment  in  1990. 


without  the  expenditure  of  resources 
associated  with  judicial  action. 

Section  113(d)(3)  of  the  Act 
authorizes  EPA  to  implement  a  field 
citation  program  to  enforce  the  Act 
t'tirough  regulations  which  establish 
appropriate  minor  violations  for  which 
field  citations  may  be  issued.  The  Act 
requires  that  the  Agency  consult  with 
the  Attorney  General  and  the  States,  that 
the  maxi.mum  civil  penalty  for  a  minor 
violation  not  exceed  $5,000  per  day  of 
violation,  and  that  field  citations  be 
issued  only  by  EPA  officers  or 
employees  designated  by  the 
Administrator. 

Section  113(d)(3)  of  the  Act  also 
provides  that  any  person  to  whom  a 
field  citation  is  issued  may  elect  either 
to  pay  the  proposed  penalty  or  to 
request  a  hearing  in  accordance  with 
procedures  specified  in  the  regulations. 
It  further  provides  tliat  the  penalty 
assessed  in  the  field  citation  becomes 
final  if  a  request  for  a  hearing  is  not 
made  within  the  time  specified  in  the 
implementing  regulations.  The  Act 
specifies  that  hearings  shall  not  be 
subject  to  the  requirements  of  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  554  or  556,  but  shall  provide  a 
reasonable  opportunity  to  be  heard  and 
to  present  evidence. 

The  Act  also  specifies  that  pa\inent  of 
a  field  citation  penalty  shall  not  be  a 
defense  to  further  enforcement  by  the 
United  States  or  a  State  to  correct  a 
violation,  or  to  assess  the  statutory 
maximum  penalty  pursuant  to  other 
authorities  in  the  Act,  if  the  violation 
continues. 

rV.  Program  Considerations 

A.  Appropriate  Minor  Violations  fur 
Issuance  of  Field  Citations 

EPA  expects  the  field  citation 
program  to  exhibit  several  important 
characteristics.  First,  field  citations 
should  be  issued  for  violations  that  are 
clear  cut  and  truly  minor  in  nature. 
Second,  field  citations  should,  in 
general,  be  issued  shortly  after  a 
violation  is  discovered,  if  not  upon 
discovery.  Third,  the  amount  of  the 
penalty  assessed  and  other  aspects  of 
the  program  should  induce  quick 
correction  of  the  violation  and  payment 
of  the  penalty.  As  required  by  section 
113(d)(3),  EPA  is  proposing  a  definition 
of  minor  violation  for  which  field 
citations  may  be  issued.  This  definition 
is  designed  to  help  implement  these 
goals. 

EPA  considered  several  regulatory 
options  for  establishing  appropriate 
minor  violations  as  directed  in  the 
statute.  One  option  was  inclusion  in  the 
rule  of  a  comprehensive  list  of  all 
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possible  violations  suitable  for  field 
citations.  This  approach  would  appear 
to  have  several  advantages.  Explicitly 
listing  each  minor  violation  in  the  rule 
M^ould  provide  clear,  objective  criteria 
for  the  issuance  of  field  citations, 
thereby  limiting  inspector  discretion. 
An  inspector  would  need  only  check  the 
list  of  appropriate  minor  violations  to 
determine  whether  a  field  citation  could 
be  issued.  This  approach  would  appear 
to  both  streamline  the  program  and  help 
to  achieve  national  consistency  in  its 
application. 

A  major  problem  with  this  option 
became  clear,  hovvfever,  when  attempts 
were  made  to  develop  such  a  list  of 
"minor  violations."  Almost  any 
violation  might  be  considered 
significant  or  minor  depending  on  the 
circumstances.  A  regulatory  list  of  all  or 
nearly  all  possible  minor  violations 
would  therefore  be  loo  long  to  be  of  any 
real  use.  or  in  the  alternative,  would 
exclude  violations  which,  given  the 
right  circumstances,  would  properly  be 
considered  minor. 

In  addition,  it  became  clear  that  an 
exercise  of  discretion  was  almost 
unavoidable  in  determining  whether  a 
violation  was  minor.  This  was  inherent 
in  the  view  that  the  specific 
circumstances,  along  with  the  kind  of 
violation,  were  critical  in  determining 
whether  or  not  it  was  minor. 

Thus,  the  option  of  listing  all  or 
nearly  all  minor  violations  in  the 
regulations  would  result  in  a  list  that 
was  either  too  long  or  too  short  to  be  of 
significant  value.  It  would  also  not 
provide  a  mechanism  for  channeling  the 
exercise  of  discretion  that  appears 
inherent  in  the  decision  on  whether  a 
violation  is  minor,  and  consequently 
would  not  appear  to  foster  national 
consistency. 

A  second  option  considered  by  EPA 
would  define  as  minor  those  violations 
limited  to  particular  categories  of 
regulatory  requirements  (e.g.. 
recordkeeping,  reporting,  labeling, 
monitoring,  workpractice  standards, 
etc.).  This  option,  however,  exhibits  the 
same  basic  problems  as  the  first  option. 
Here  again,  violations  within  these 
broad  categories  could  be  considered 
significant  or  minor  depending  on  the 
circumstances.  This  second  approach 
still  did  not  provide  a  method  for 
determining  when  a  violation  in  one  of 
the  broad  categories  would  be 
considered  minor. 

Given  the  importance  of  the  specific 
circumstances  of  a  violation  in 
categorizing  it  as  significant  or  minor. 
FPA  considered  and  is  today  proposing 
a  third  option.  In  todays  proposal  a 
minor  violation  would  be  defined  as  one 
that  is  minor  in  nature,  in  light  of  a  list 


of  factors  that  must  be  considered  as  a 
whole.  This  list  contains  such  factors  as 
whether  the  violation  is  readily 
recognizable  by  an  officer  or  employee 
of  EPA;  the  risk  and  degree  of 
environmental  harm  resulting  from  the 
violation;  the  time,  effort,  or  expense 
required  to  correct  the  violation;  the 
frequency  and  duration  of  the  violation; 
and  the  importance  of  the  violated 
requirement  to  the  regulatory  program. 
For  example,  determinations  that  the 
violation  is  manifest;  that  it  poses  little 
risk  of  environmental  harm;  that  it -has 
not  been  identified  in  a  previous 
enforcement  action  against  the 
respondent;  that  it  occurred  once  or 
only  for  a  short  period  of  time;  or  that 
correcting  it  should  require  little  time, 
effort,  or  expense  would  be  indicators  of 
the  minor  nature  of  a  violation. 

EPA  recognizes  that  this  list  is  not 
exhaustive  of  all  factors  that  may  be 
relevant  to  whether  a  violation  is  minor 
in  nature.  Therefore,  the  definition 
includes  a  provision  for  consideration  of 
other  appropriate  factors.  However,  the 
list  is  indicative  of  the  types  of  factors 
that  EPA  will  consider  in  determining 
whether  a  violation  is  minor. 

While  EPA  considers  these  factors  as 
relevant  to  determining  whether  or  not 
a  violation  is  minor  in  nature, 
information  may  not  be  available  on  all 
of  these  factors  when  decisions  are 
made  regarding  the  propriety  of  issuing 
a  field  citation.  If  information  is  not 
available  for  any  of  the  factors  noted  in 
the  proposed  list  of  factors,  then  that 
factor  would  be  treated  as  neutral  on  the 
issue  of  whether  a  violation  is  minor  in 
nature.  In  addition.  EPAs  proposal  calls 
for  evaluating  the  factors  as  a  whole. 
Specific  requirements  are  not  proposed 
for  each  of  the  factors  individually,  i.e., 
EPA  has  not  proposed  a  specific  time 
requirement  for  "duration  of  violation" 
or  a  dollar  amount  for  "expense 
required  to  correct  a  violation."  The 
specific  circumstances  of  the  violation 
would  be  considered  in  light  of  all  of 
these  factors  taken  as  a  whole. 

A  final  factor  has  been  added  to  the 
definition  of  minor  violation  to  make 
clear  that  EPA  reser\'es  all  rights  to 
determine  the  appropriate  enforcement 
response  to  a  violation.  A  violation  is 
not  a  minor  violation  under  the 
definition  proposed  today  unless  it  is 
minor  in  nature  as  described  above,  and 
unless  the  Agency,  in  its  descretion. 
decides  to  address  it  as  a  minor 
violation.  This  is  to  make  it  clear  that 
the  field  citation  regulations  proposed 
today  do  not  provide  a  basis  for 
respondents  to  claim  that  an  alleged 
violation  is  minor  in  nature  and 
therefore  EPA's  only  available 
enforcement  mechanism  is  issuance  of  a 


field  citation.  Today's  proposed 
regulations  are  not  intended  to  limit  in 
any  way  EPA's  ability  to  fully  exercise 
its  enforcement  discretion.  The  Agency 
reserves  the  right  to  determine  what,  if 
any.  enforcement  approach  is 
appropriate  in  a  specific  case.  EPA 
believes  this  is  consistent  with 
Congressional  intent  for  the  field 
citation  program,  as  section  113(d)(3) 
provides  that  "[tjhe  Administrator  may 
implement  *  *  *  a  field  citation 
program  through  regulations 
establishing  appropriate  minor 
violations  for  which  field  citations 
•   •   *  may  be  issued  by  officers  or 
employee*. designated  by  the 
Administrator."  (emphasis  supplied) 

It  is  important  to  note  that  there  are 
circumstances  under  which  EPA  might 
conclude  that  a  field  citation  is  not  the 
m.ost  appropriate  enforcement  response. 
For  example,  if  a  person  or  source  is  the 
subject  of  an  ongoing  EPA  investigation 
or  if  a  person  or  source  has  an 
aggregation  of  many  minor  violations, 
each  of  which,  if  considered 
individually,  would  be  suitable  for  a 
field  citation.  EPA  may  appropriately 
decide  to  address  those  violations 
through  its  section  113(d) 
administrative  penalty  authority  or 
through  its  section  113(b)  civil  judicial 
authority.  A  more  detailed  description 
of  the  process  for  determining  whether 
a  violation  is  minor  will  be  presented  in 
the  guidance  document  to  be  developed 
for  implementing  this  rule. 

B.  Maximum  Penalty 

Under  section  113(d)(3),  civil 
penalties  assessed  in  a  field  citation 
may  not  exceed  "$5,000  per  day  of 
violation."  EPA  proposes  to  interpret 
this  provision  such  that  the  maximum 
$5,000  penalty  applies  for  each  day,  for 
each  separate  violation  cited  in  the  field 
citation.  This  interpretation  is 
consistent  with  the  statutory  text  and 
structure  of  section  113,  and  is 
supported  by  its  legislative  history. 

EPA's  proposed  interpretation  of  the 
phrase  "per  day  of  violation"  as  used  in 
section  113(d)(3)  is  quite  reasonable, 
given  EPA's  long  history  of  interpreting 
an  identical  penahy  provision  in  this 
manner,  the  civil  penalty  provision  of 
section  113(b)  as  it  stood  prior  to 
enactment  of  the  1990  amendments.  J 
That  prior  interpretation  has  found 


1  Prior  to  revision  in  1990.  section  113(1))  stated 
that  "jtihe  Administrator  shall  [for  owners  or 
operators  of  major  stationary  sources!,  and  may.  in 
the  case  of  any  other  person,  commence  a  civil 
action*  *   •  to  assess  and  recover  a  civil  penalty 
of  not  more  than  $25,000  per  day  of 
violation  *  •  • " 
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sijpport  in  several  judicial  decisions.* 
By  using  the  same  language  as 
previously  found  in  section  113(b), 
Congress  clearly  authorized  EPA  to 
continue  this  interpretation  for  purposes 
o:  the  new  field  citation  program. 

This  interpretation  is  also  consistent 
with  Congress'  apparent  objectives  for 
tne  field  citation  program  as  indicated 
by  various  provisions  in  section  113 
ralflting  to  field  citations.  Congress 
limited  the  field  citetion  program  to 
"appropriate  minor  violations," 
e.<stablished  a  maximum  penalty  amount 
of  "$5,000  per  day  cf  violation," 
piovided  a  right  to  a  non-APA  hearing, 
ai  d  required  that  penalties  in  this 
piOgram  be  assessed  after  consideration 
of  the  penalty  assessment  criteria  of 
secjtion  113(e).  These  provisions 
indicate  that  Congress  wanted  to 
pijovide  EPA  with  a  flexible 
enforcement  tool  that  would  focus  on 
tha  less  significant,  presumably  simpler 
ar  d  less  complex  violations,  with 
assessment  of  significantly  lower 
penalties  than  expected  through  two 
other  civil  penahy  provisions  of  section 
ll|3,  administrative  penahy  orders 
(sktion  113(d)(1))  and  judicial  civil 
penalty  actions  (section  113(b)). 

pPA's  proposed  interpretation  of  the 
maximum  penalty  amount  for  the  field 
cilation  program,  $5,000  pei  day  for 
eatii  violation,  will  lead  to  significantly 
lojver  penalty  assessments  in 
cohiparison  to  these  other  two 
programs,  primarily  because  of  the  large 
reduction  in  the  maximum  penalty  from 
$25,000  to  $5,000.  the  minor  nature  of 
the  violations,  and  the  penalty 
assessment  criteria  in  section  113(e). 
Inlerpretipg  "per  day  of  violation"  to 
mean  per  day  for  each  violation  allows 
EPA  to  fairly  and  flexibly  implement  a 
field  citation  program  in  a  manner 
consistent  with  Congress'  apparent 
objectives  for  this  program.  While  a 
more  restrictive  interpretation,  such  as 
$5,000  per  day  of  violation  no  matter 
how  many  different  violations  on  a 
specific  day,  might  lead  to  even  lower 
penalty  assessments  in  certain  cases, 
Congress'  apparent  objectives  for  the 
field  citation  program  can  be  met 
without  adopting  this  approach.  In  fact, 
a  more  restrictive  interpretation  might 
hinder  implementation  of  these  goals. 
Ifirst,  an  interpretation  that  "per  day 
of  violation"  in  section  113(d)(3) 
imposes  a  maximum  penalty  of  $5,000 
not  withstanding  the  number  of 
violations  in  a  day  would  in  certain 
casps  minimize  if  not  remove  the 
Agency's  ability  to  fully  account  for 


important  differences  between  violators 
when  assessing  penalties  under  this 
program.  Two  violators  with  different 
numbers  of  minor  violations  on  the 
same  day  would  both  face  the  same 
maximum  penalty,  possibly  removing 
EPA's  ability  to  reflect  this  difference  in 
the  amount  of  penahy  imposed.  This 
would  appear  to  run  counter  to  the 
requirement  in  section  113(e)  that  EPA 
consider  such  differences  when 
assessing  penalties  under  section 
113(d)(3).  Second,  in  that  situation  fJiere 
would  be  an  incentive  for  EPA  to  issue 
an  administrative  penalty  order  in  lieu 
of  a  field  citation,  to  avoid  the  apparent 
unfairness  resulting  from  the  limitation 
in  discretion  embodied  in  the  more 
restrictive  interpretation. 

It  is  unlikely  that  Congress  intended 
either  of  these  resuhs,  and  EPA's 
proposed  interpretation  avoids  them 
without  in  any  way  sacrificing  full 
implementation  of  Congress'  goals  for 
this  program.  The  Agency  will  be  able 
to  fully  consider  all  the  factors  required 
under  section  113(e),  including  the 
number  of  violations,  and  the  field 
citation  program  will  still  involve 
significantly  lower  penalty  amounts 
than  the  other  civil  penalty  programs  in 
section  113. 

EPA's  interpretation  is  supported  by 
the  legislative  history  in  section 
113(d)(3).  The  field  citation  provisions 
finally  adopted  by  Congress  originated 
in  the  House  of  Representatives.  While 
an  early  version  of  the  provision  called 
for  a  maximum  penalty  of  "$5,000  per 
day  for  each  violation."  this  was 
changed  without  explanation  to  a 
maximum  penalty  of  "5.000  per  day  of 
violation."  5  While  the  House 
Committee  Report  fails  to  explain  this 
change  in  language,  it  is  important  to 
note  that  the  phrase  "per  day  of 
violation"  had  long  been  interpreted  by 
the  Agency  as  establishing  a  maximum 
civil  penalty  for  each  day.  for  each 
separate  violation.  Various  judicial 


<  t.S.  V.  SCMCorp.,  667  F.  Supp.  110  {D.  Md. 
198  k  United  Slates  v.  Chevron  U.S.A..  Inc.,  639  F. 
Sup  \  770  (W.D.  Tex.  1985). 


'  A."!  originally  introduced,  tht  field  citation 
program  contained  a  limit  of  $5,000  "per  day  for 
each  violation."  H.R.  3030.  lOlsl  Cong.,  Isl  Sess 
283  (1989).  A  similar  provision  was  omploved  for 
civil  judicial  penalties  under  §  113ib)  and  the  new 
authority  tor  administrative  penalty  orders  under 
§  113(d)(1).  Tht  Subcommittee  on  Health  and  the 
Environment  of  the  Committee  on  Energy  and 
Commerce  retained  this  provision  for  judicially 
imposed  civil  penalties,  but  for  the  field  citations 
program  limited  field  citations  to  $5,000  "per  day 
of  violation."  adopting  language  from  the  judicial 
civil  penalty  provision  in  the  then  current  Clean  Air 
Act.  House  Subcommittee  on  Health  and  the 
Environment.  lOlsl  Cong..  1st  .Sess.  Amendment  in 
the  Nature  of  a  Substitute  of  H.R.  3030  at  309 
(Comm.  Print.  November  9, 1989).  This  version  of 
the  field  cilation  penalty  provision  was  later 
reported  out  by  the  Committee,  adopted  bv  the 
House  and  finally  included  in  the  Clean  Air  Act 
Amendments  of  1990.  Pub.  L.  No.  101-549.  104 
Stat.  2399  (1990). 


decisions  were  consistent  with  this 
interpretation.6  Congress'  adoption  of 
language  with  a  long-standing  Agency 
interpretation  is  strong  evidence  that 
despite  the  difference  in  language 
between  section  113(a)  and  section 
113(d)(3).  Congress  did  not  preclude 
EPA's  proposed  interpretation  but 
instead  authorized  the  Agency  to  adopt 
the  same  interpretation  for  the  field 
citation  program  that  EPA  had  long 
employed  for  the  maximum  penalty 
provision  found  in  the  pre-1990  version 
of  section  113(a). 

The  legislative  hi.story  in  the  Senate 
also  makes  it  clear  that  Congress 
intended  to  authorize  EPA's  proposed 
interpretation.  In  the  Senate,  the  bill 
reported  out  by  the  Senate  Committee 
on  Environment  and  Public  Works 
authorized  a  field  citation  program  with 
a  maximum  civil  penalty  of  "45.000  per 
day  for  each  violation."  ^  The  bill 
passed  by  the  Senate  contained  a  very 
different  provision,  establishing  a 
$5,000  maximum  "per  inspection."  »  In 
conference,  the  Senate's  clear  mandate 
for  a  maximum  dollar  amount,  no 
matter  the  number  of  violations,  was 
rejected  in  favor  of  the  version  passed 
by  the  House.  This  indicates  that 
Congress  did  not  intend  to  mandate  a 
similar  interpretation  for  the  field 
citation  program. 

Finally.  EPA's  interpretation  is 
supported  by  the  legislative  history  of 
title  IPs  enforcement  provisions.  As 
reported  out  of  the  Senate  Committee  on 
Environment  and  Public  Works, 
sections  211(d)(1)  and  205(c)  of  the  Act 
authorized  administrative  assessment  of 
civil  penalties  of  no  more  than  "$25,000 
per  day  of  violation."  a  In  describing 
this  authority,  the  Committee  Report 
states  that  "|t]his  section  of  the  bill 
changes  the  section  211(d)  penalty 
amount  *  *   *  to  a  maximum  penalty  of 
$25,000  per  day  of  violation.  This 
penalty  amount  applies  to  each  day  for 
each  violation."  (emphasis  supplied)  lo 
This  shows  that  when  Congress  used  the 
term  "per  day  of  violation"  in  amending 
section  113  ii  had  no  intention  of 
barring  an  EPA  interpretation  that  such 
term  meant  "per  day  for  each  violation." 

On  a  separate  issue,  EPA  considered 
several  different  ways  to  structure  the 
field  citation  program  so  that  as  clear  a 
line  as  possible  would  be  drawn 
indicating  when  it  was  appropriate  to 
issue  a  field  citation,  and  when  one  of 


•*  Supra  n.  2. 

'S.  Rep.  No.  101-228.  lOlsI  Cong.,  1st  Sess.  550 
(1989). 

«S.  1630. 101st  Cong..  2d  Sess.  (1990) 

"S.  Rep.  No.  101-228, 101st  Cong..  1st  Sess.  636 
(1989). 

»>S.  Rep.  No.  101-228.  lOlsl  Cong  .  1st  S<!ss  126 
(1989). 


22780 


Federal  Register  /  Vol.  59,  No.  84  /  Tuesday.  May  3,  1994  /  Proposed  Rules 


the  other  civil  penalty  authorities  would 
be  more  appropriate.  This  is  important, 
ariiong  other  things,  given  the 
decentralized  nature  of  this  progra.Tii 
and  the  autliority  to  issue  citations  in 
the  field.  Oi-e  option  considered  was 
issuancte  of  infernal  Agency  guidance  on 
this  point.  As  d;scussed  in  section  D  of 
this  notice.  EPA  does  intend  to  issue 
guidance  on  a  wide  variety  of  matters 
related  to  ihis  program,  and  an 
important  component  of  this  will 
include  guidance  on  when  to  issue  a 
citation  and  when  to  employ  other 
enforcernrnt  tools  open  to  the  Agency. 

EPA  also  considered  and  is  proposing 
establishing  a  maxim\im  cumulative 
dollar  c-mount  that  may  be  a':sesscd  in 
an  individual  citation.  This  would  have 
the  advantage  of  providing  an  objectivn 
indication  in  the  regulations  themselves 
that  a  more  serious  complianc  e  probl->ni 
exists  ar.d  other,  more  stringent 
enforcement  mechanisms  would 
generally  bo  more  appropriate.  This 
maximum  penalty  amount  could  be 
reached  by.  for  example,  a  combination 
of  many  violations  (whether  occuixing 
on  the  same  or  separate  days),  with  low 
amount.^  per  violation,  or  a  smaller 
number  of  violations  combined  with 
larger  penalty  amounts  per  violation. 
Either  of  these  circumstances  would 
serve  to  indicate  that  a  stronger 
enforcement  approach  m.ay  well  be 
appropriate.  While  such  a  cap  could  be 
included  in  internal  Agent7  guidance,  a 
regulatory  cap  will  provide  greater 
structure  for  this  program,  at  least 
initially. 

As  a  variation  on  the  above,  EPA 
considered  establishing  a  maximum 
number  of  violations  that  could  be 
included  in  an  individual  citation.  This 
option,  however,  might  preclude 
issuance  of  a  field  citation  where  the 
number  of  violations  exceeded  the 
maximum,  even  if  the  violations  were 
all  very  minor  and  would  receive  a  low 
penalty  assessment.  For  this  reason  EPA 
is  not  currently  proposing  this  form  of 
a  cap. 

EiPA  is  proposing  that  the  maximum 
cumulative  penalty  in  an  individual 
citation  not  exceed  a  dollar  amount  in 
the  range  of  515,000  to  $25,000.  EPA 
invites  comment  on  this  range,  and 
whether  such  a  dollar  cap  should  be  in 
the  regulations  or  in  Agency  guidance. 
EPA  is  also  considering  and  invites 
comment  on  whether  the  penalty  cap 
should  "sunset"  after  a  pre-set  time 
period,  ranging  from  one  or  two  years  to 
a  longer  period.  Before  the  cap  expired 
of  its  own  terms,  EPA  would  reevaluate 
whether  it  should  continue,  and  if 
appropriate,  would  revise  the 
regulations  to  extend  the  cap  or  some 
more  u.seful  version  thereof. 


C.  Ptnalty  Assessment  PoUcy 

The  regulations  proposed  today 
define  minor  violation,  establish  ihf. 
maximum  penalty  amount  per  violation, 
and  address  matters  concerning 
hearings  to  contest  assessment  of  a  civil 
penalty  through  a  Held  citation.  EPA 
plans  to  develop  detailed  guidance  that 
will  address  many  of  the  other  issues 
concerning  implementation  of  the  fieid 
citation  proprarn.  The  foHcwing  section 
discuss'iS  important  aspects  of  EPA's 
plonned  guidance  on  the  penalty 
amounts  to  be  assessed  by  field 
citation?. 

Penalty  assessmer.t  undor  the  r,:!d 
citation  program  will  be  designed  to 
achieve  expeditious  compliance  with 
the  applicable  Clean  Air  Act 
rt^quirenients.  Although  only  miiior 
violations  of  the  Act  will  be  subject  to 
the  program,  the  penalties  must  be 
signi.ncnnt  enough  to  deter  violations 
and  to  ensure  a  high  rate  of  comp!ian'.;e. 
On  the  other  hand,  penalties  will 
generally  be  significantly  lower  than 
amounts  that  could  be  assessed  through 
other  enforcement  means.  EPA  plans  to 
incorporate  these  objectives  into  a  fitld 
citation  penalty  assessment  policy, 
which  will  become  a  component  of  the 
Agency's  Clean  Air  Act  civil  penalty 
assessment  policy. 

The  penalty  assessment  guidance  will 
explain  how  the  Agency  intends  to 
evaluate  the  penalty  asse.ssment  criteria 
in  section  113(e)  of  the  Act  when 
determining  penalty  amounts.  The 
Agency  is  considering  assigning 
standardized  penahy  amounts  to 
specific  categories  of  violations.  Those 
standard  amounts  might  then  be 
modified  by  m.eans  of  a  penalty  matrix, 
which  would  take  into  account  such 
factors  as  the  seriousness  of  the 
violation;  the  degree  of  environmental 
harm;  or  other  appropriate  criteria. 

EPA  expects  that  its  penalty 
assessment  guidance  will  limit  the 
discretion  of  inspectors  and  others  in 
setting  penahy  amounts.  For  example, 
any  matrix  approach  as  described  above 
would  constrain  the  person  issuing  the 
field  citation  to  operate  within  the 
limits  of  the  matrix.  In  addition,  EPA 
expects  the  guidance  will  establish  that 
where  the  amount  of  a  penalty  would  be 
based  on  sp)ecific  characteristics  of  the 
violation  and  the  person  issuing  the 
citation  has  not  obtained  evidence 
relating  to  one  of  the  characteristics, 
then  that  charaderistic  would  be  treated 
as  neutral  for  purposes  of  penahy 
assessment. 

D.  Program  Implementation 

In  addition  to  guidance  on  the  penahy 
amounts  assessed  through  the  field 


citation  program,  EPA  pdans  to  issue 
guidance  addressing  a  v.ide  variety  of 
other  impiementaticn  issues.  This 
guidance  would  be  carefully  designed  to 
spell  out  and  restrict  the  day-to-day 
practice  under  this  program.  EIPA 
believes  this  approach  will  facilitate 
achievemtnt  cf  the  gocls  for  this 
program,  and  still  provide  ll.o  flexibility 
necessary  for  an  enforcement  program 
designed  to  address  a  wide  variety  of 
factual  circumstances.  This  section 
describes  EPA  s  current  ideas  on  certain 
elements  of  this  progra.m  guidance. 

Field  citations  may  be  issued  either  in 
the  field  or  from  on  EPA  office. 
V:ui&tio;is  of  reporting  requirGmen^s.  for 
exampli*,  will  typically  involve  desk 
issuance  since  discoveiy  of  ^licse 
violations  normally  occurs  not  in  the 
field,  but  in  an  olf.ce  de.signated  to 
receive  si^ch  reports.  Even  where  a 
violation  i.i  discoveied  in  the  field,  an 
inspector  may  elect  to  return  to  the 
office  for  furtlier  review  or  di-scussion 
with  management  prior  to  issuing  a  field 
citation.  In  order  to  promote 
consistency,  inspectors  will  be 
encouraged  to  return  to  the  office  for 
clarification  whenever  there  is  any 
doubt  regarding  the  nature  of  a  violation 
or  the  appropriate  penally  amount. 
During  the  initial  phase  of  program 
implementation,  the  Agency  anticipates 
that  most  field  citations  will  be  issued 
from  an  EPA  office,  based  on  field 
inspections.  After  a  suitable  period  of 
experience  with  the  program,  it  is 
expeded  that  the  majority  of  inspection- 
based  citations  v^ill  be  issued  on-site. 
The  Agency  will  then  establish 
guidelines  for  particular  situations  in 
which  office-only  issuance  would  still 
be  recom.mended,  e.g.,  based  on 
penalties  exceeding  a  specified  dollar 
amount,  or  for  other  relevant 
considerations.  Although  State  and  local 
employees  may  not  issue  federal  field 
citations  pursuant  to  this  regulation, 
EPA  employees  may  rely  on  information 
gathered  during  Stale  and  local 
inspections  as  a  basis  for  issuing  field 
citations. 

Following  discovery  of  a  minor 
violation  and  issuance  of  a  field 
citation,  the  respondent  will  have  thirty 
days  in  which  to  either  pay  the  assessed 
penalty  or  to  request  a  hearing.  EPA 
reserves  the  right  to  revoke  a  field 
citation,  in  whole  or  in  part,  at  any  time 
prior  to  payment  of  the  assessed 
penalty. 

EPA  believes  this  authority  is  a 
necessary  safeguard  in  this  program.  It 
will  allow  a  reevoluation,  before  the 
process  has  gone  very  far,  of  whether  a 
citation  should  have  been  issued.  For 
example,  this  could  involve  a 
reevaluation  of  whether  a  filed  citation 
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i;  the  most  appropriate  enforcement 
tqio!.  or  could  involve  the  early 
resolution  of  a  citation  issued  in  error. 
,  As  noted  above.  EPA  w^ill  prepare 
detailed  guidance  for  the 
implementation  of  the  field  citation 
program.  The  guidance  will  cover  such 
broad  areas  as  coordination  of 
inspections  ui*h  State  and  local 
agtncies.  desk  issuance  as  opposed  to 
fiajld  issuance,  determination  of  wliether 
a  Violation  is  minor,  and  calculation  of 
paialty  amounts.  The  guidance  will  also 
CDver  such  issues  as  how  to  revoke  a 
fiald  citation,  and  how  field  citations 
M  iBl  be  recordiid  and  tracked.  Finally, 
tie  guidance  will  include  procedures 
ft  f  determining  appropriate  penalty 
aiiiounts,  and  an  actual  sample  of  the 
d  ?^ign  and  fonnat  of  the  field  citation. 

E  field  Citations  os  Distinguished  From 
C  rher  Enforcement  Authorities 

pndar  section  113(b)  of  the  Act.  the 
Aeency  is  authorized  to  commence  civil 
judicial  enforcement  actions  against 
c(  11  lain  violators  to  assess  and  recover 
ni\il  penalties  of  up  to  $2.t,000  per  day 
fc  I  each  violation,  and/or  to  seek 
temporary  or  permanent  injunctions. 
C  ril  actions  under  section  11.3(b)  are 
irdst  advantageous  when: 

h]  A  compliance  schedule  or  other 
ir  j  unctive  relief  is  necessary  and  an 
a(  ninistrative  compliance  order  under 
sedion  113(a)  is  either  unavailable  or 
ir£  ppropriate: 

(2)  The  violator's  compliance  history 
in(  icates  that  the  compliance  schedule 
sf  ( >uld  be  subject  to  court  supervision 
ai  i  contempt  remedies;  or 

(3)  Substantial  civil  penalties  are 
aj  )ropriate. 

1  [1  1990.  Congress  amended  section 
1] :  I  of  the  Act.  providing  new  authority 
fo  r  the  Administrator  to  issue 
ac  I  ninistrative  penalty  orders  under 
section  113(d)(1).  These  administrative 
p(  1  lalty  orders,  which  may  assess  civil 
penalties  of  up  to  $25,000  per  day  of 
violation,  may  be  issued  where: 

(3)  The  total  penalty  sought  does  not 
e)Coeed  $200,000;  and 

{2)  The  first  alleged  date  of  violation 
ocicurred  no  more  than  twelve  months 
pi|or  to  initiation  of  the  administrative 
acjtion.  The  Administrator  and  the 
AUorney  General  may,  however,  jointly 
dgterm.ine  that  an  administrative 
penalty  action  is  appropriate  for  either 
a  arger  penalty  or  a  longer  period  of 
vi  )|ation. 

(Administrative  penalties  under 
se:tion  113(d)(1)  are  most  advantageous 
wjiare: 

1)  The  violator  does  not  have  a 
•;:oripliance  historj  of  multiple  or  repeat 
vio  ations;  and 


(2)  Court-supervised  injunctive  relief 
is  not  appropriate.  Additionally,  civil 
judicial  action  is  preferred  over 
administrative  action  where  extensive 
post-filing  discovery  will  be  necessary 
to  fully  develop  the  circumstances 
associated  with  one  or  more  violations, 
and  where  new  legal  issues  are 
presented  by  a  case. 

The  field  citation  program  under 
section  113(d)(3)  is  another  new 
enforcement  authority  provided  by  the 
November  15. 1990  Amendments.  As 
indicated  elsewhere  in  this  preamble, 
the  field  citation  program  involves  the 
issuance  of  citations  that  assess  civil 
penalties,  not  exceeding  $5,000  per  day 
of  violation,  for  minor  violations  of  the 
Act. 

The  focus  of  the  field  citation  program 
will  be  to  ensure  compliance  with 
regulatory  requirements  that  often 
remain  unaddressed  due  to  limited 
Agency  resources.  The  opportunity  for 
streamlined,  expedited  enforcement  to 
address  minor  violations  should  save 
Agency  resources,  reduce  court 
backlogs,  and  send  a  clear  enforcement 
message  to  violators  that  minor 
violations  will  not  be  overlooked. 

F.  Role  of  Inspectors 

1.  Issuance  by  Officers/Employees 

Under  the  Act,  field  citations  '•may  be 
issued  by  officers  or  employees 
designated  by  the  Administrator."  It  is 
the  Agency  s  position  that  section 
113(d)(3)  does  not  authorize  delegation 
of  section  113  field  citation  authority  to 
State  and  local  officials.  The  legislative 
history  supports  this  interpretation.'  i 
Comments  on  the  Agency's  position, 
including  any  alternative  legal  analyses 
or  interpretations  of  the  statute,  are 
invited. 

2.  Training  and  Guidance  for  Inspectors 
and  Enforcement  Officers 

The  success  of  the  field  citation 
program  will  depend  on  well-trained 
inspectors  and  enforcement  officers, 
skilled  at  both  recognizing  minor 
violations  and  determining  appropriate 
penalty  amounts.  Before  implementing 
this  program,  EPA  will  ofier  a  number 
of  Regional  inspector  training  se.ssions 
to  ensure  that  inspectors  and 
enforcement  personnel  are  completely 
familiar  with  the  program  and 
understand  the  limits  of  its 
applicabiUty.  In  particular,  employees 
will  be  trained  to  identify  minor 
violations  based  on  the  criteria  set  forth 
in  this  regulation.  They  will  also  be 
trained  to  identify  circumstances  in 


"  •The  citations  are  to  tie  i.ssued  by  Feiieral 
offirprs  or  employees  designated  bv  EPA."  H.R. 
R.-^p.  No.  101-490.  lOlsl  Cong..  2d"StJis.  393  (liWO). 


which  particular  violations  might 
indicate  a  more  serious  compliance 
problem  that  should  be  handled  through 
a  more  stringent  enforcement  action. 

In  addition  to  training,  inspectors  and 
enforcement  officers  will  be  given  a 
detailed  guidance  document  containing 
recommended  penalty  ranges  associated 
with  specific  categories  of  violations.  In 
this  way,  inspectors  will  have  a  ready 
reference  if  they  are  unsure  about  a 
particular  violation.  Moreovej,  the 
establishment  of  appropriate  penalty 
amounts  in  guidance  will  help  to  ensure 
national  consistency.  Whenever  there 
are  doubts  regarding  how  to  characte'-ize 
a  suspected  violation,  inspectors  will  be 
directed  to  return  to  the  office  for 
further  evaluation  and  consultation. 

G.  Fiiles  Governing  Hearings  on  Field 
Citations 

In  addition  to  authorizing  EPA  to 
implement  a  field  citation  program, 
section  113(d)(3)  of  the  Act  addresses 
certain  basic  procedural  issues 
involving  hearings  on  field  citations. 
First,  it  provides  that  any  person  to 
whom  a  civil  penalty  is  as.sessed 
through  a  field  citation  may  elect  cither 
to  pay  the  civil  penalty  or  to  request  a 
hearing  on  the  field  citation.  Any 
request  for  a  hearing  must  be  vvithi:i  the 
time  period  prescribed  by  the 
Administrator  through  regulation,  and  if 
a  hearing  is  not  requested  within  such 
time  then  the  penalty  assessment  in  the 
field  citation  becomes  final.  Second, 
this  section  explicitly  provides  that  the 
hearing  on  a  field  citation  shall  not  be 
subject  to  the  Administrative  Procedure 
Act  (APA)  p.i-ovisions  on  formal 
adjudications  (5  U.S.C.  554  or  556),  but 
shall  provide  a  reasonable  opportunity 
to  be  heard  and  to  present  evidence. 

EPA  is  proposing  three  distinct 
alternatives  to  implement  these 
statutory  ftrovisions  and  establish  fair 
and  reasonable  procedures  to  govern 
bearings  on  field  citations.  These 
alternatives  are:  (1)  EPA's  consolidated, 
-APA  penalty  assessment  procedures 
under  40  CFR  part  22.  with  appropriate  . 
revisions:  (2)  EPA's  proposed 
( onsolidated,  non-APA  penalty 
assessment  procedures  under  40  CFR 
part  28,  with  appropriate  revisions;  and 
(3)  new  streamlined  administrative 
procedures  contained  in  today's 
proposal.  The  following  secfion 
discusses  and  evaluates  each  of  these 
alternatives.  The  Agency  requests 
comment  on  the  propriety  of  ea<:h  of 
these  penalty  assessment  procedures. 

Procedures  for  the  as.sessment  of  field 
citation  penalties  must  reasonably 
implement  the  requirements  of  section 
1 13(d)(3).  including  providing  a 
reasonable  opportunity  to  be  heard  and 
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to  present  evidence,  and  must  also 
satisfy  procedural  dug  process 
considerations  under  the  Constitution. 
Determining  compliance  with  both  of 
these  requirements  requires  a  close 
comparison  between  the  proposed 
procedures,  the  factual  and  legal 
situations  that  are  expected  to  arise 
under  this  program,  and  the  interests  at 
issue,  both  private  and  governmental. 

Congress  specifically  limited  field 
citations  to  minor  violations,  as  defined 
by  the  Agency.  While  EPA's  proposed 
definition  of  minor  violation  does  not 
specify  each  and  every  violation  that 
might  be  considertd  minor,  it  does  set 
clear  limits  on  the  kinds  of  violations 
that  will  be  considered  minor 
violations.  The  many  different  kinds  of 
violations  that  may  me«t  the  definition 
of  minor  violation  will  exhibit  common 
features.  For  example,  the  typical  minor 
violation  will  involve  a  clear  and 
straightfonvard  violation,  bolh  factually 
and  legally,  of  limited  frequency  or 
duration  and  limited  environmental 
impact.  The  factual  and  legal  issues  that 
EPA  expecis  to  arise  in  field  citation 
assessments  are,  overall,  expected  to  be 
simple  and  uncomplicated. 

Tne  basic  private  interest  at  stake  is 
the  assessment  of  civil  penalties  of  up 
to  a  maximum  of  $5,000  p'jr  day  for 
each  violation,  as  well  as  the  resources 
needed  to  contest  such  assessments 
where  considered  appropriate.  The 
maximum  penalty  is  significantly  lower 
then  the  maximum  administrative  or 
judicial  civil  penalties  authorized  under 
sections  113,  205  and  211  of  the  Act. 
The  primary'  governmental  interest  is 
implementation  of  a  program  that  fairly 
fills  a  gap  in  EPA's  enforcement 
programs,  without  undue  drain  on 
EPA's  limited  enforcement  resources. 
EPA  believes  this  interest  is  best  serv  ed 
by  addressing  minor  violations  in  a 
straightforward  and  direct  manner, 
somewhat  akin  to  a  traffic  enforcement 
program.  The  deterrence  effect  from  this 
program  will  come  in  large  part  from  the 
issuance  of  a  citation  immediately  upon 
or  shortly  after  detection  of  a  violation, 
with  final  assessment  of  the  penalty 
occurring  shortly  after  issuance  of  the 
citation. 

EPA  has  considered  these  and  other 
factors  in  evaluating  the  three  options 
proposed  today  for  hearing  procedures, 
and  believes  all  three  fully  implement 
Congressional  intent  and  satisfy  due 
process  requirements.  The  three  options 
draw  different  balances  between 
complexity  and  simplicity,  formality 
and  informality,  but  are  all  designed  to 
implement  a  program  aimed  at  simple 
and  uncomplicated  violations,  involving 
penalties  significantly  lower  than  others 
authorized  in  the  Act,  and  requiring 


straightforward,  quick  and  fair 
adjudication  to  obtain  the  desired 
deterrent  effect  without  undue  drain  on 
limited  Agency  resources. 

1.  Modified  40  CFR  Part  22— 
Consolidated  Rules  of  Practice 
Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  or  Suspension  of  Permits 

Under  the  first  Agency  proposal, 
administrative  hearings  on  field 
citations  would  be  conducted  pursuant 
to  the  procedures  established  by  EPAs 
consolidated  APA  rules  of  practice  for 
the  administrative  assessment  of  civil 
penalties.  40  CFR  part  22.  In  a  separate 
rulemaking,  the  Agency  would  propose 
to  amend  part  22,  where  appropriate,  to 
make  that  regulation  applicable  to  field 
citations. 

Basis  for  Hearing  Procedures 

Although  the  Act  explicitly  indicates 
that  hearings  in  field  citation  cases  are 
not  subject  to  the  provisions  for  formal 
.\PA  adjudication,  it  does  not  prohibit 
the  Agency  from  exercising  its 
discretion  and  providing  such 
procedural  rights.  There  are  two 
primary  bent-fits  in  using  part  22  to 
govern  hearings  on  field  citations:  (1)  It 
would  consolidate  Clean  Air  Act 
administrative  penalty  hearings  under 
one  set  of  procedural  rules,  minimizing 
the  need  for  the  Agency  and  the 
regulated  community  to  learn  and 
become  proficient  in  more  than  one  set 
of  procedures;  and  (2)  it  would  use  a 
penalty  assessment  procedure  willi 
which  both  the  Agency  and  the 
regulated  community  have  a  great  deal 
of  experience. 

The  Act  as  amended  in  1990 
authorizes  the  Administrator  to  issue 
administrative  penahy  orders  under 
section  113(d)(1).  These  administrative 
penalty  orders,  which  may  assess  civil 
penalties  of  up  to  $25,000  per  day  of 
violation,  are  generally  limited  to 
situations  where  the  total  penalty 
sought  does  not  exceed  5200,000  and 
where  the  first  alleged  date  of  violation 
occurred  no  more  than  twelve  months 
prior  to  initiation  of  the  administrative 
action.  Similar  authority  was  provided 
under  sections  205(c)  and  211(d)(1)  of 
the  Act. 

The  penalties  contained  in 
administrative  penalty  orders  issued 
under  section  113(d)(1)  are  assessed 
pursuant  to  the  part  22  procedures,  as 
are  administrative  penalties  assessed 
under  sections  205(c)  and  211(d)(1).  Part 
22  was  amended  to  incorporate  these 
provisions  on  February  4. 1992  (57  FR 
4318).  Thus,  using  part  22  to  govern 
hearings  on  field  citations  issued  under 
section  113(d)(3)  would  consolidate  all 


of  the  Clean  Air  Act  administrative 
penalty  hearings  under  one  set  of 
procedures. 

Additionally,  the  Agency  has  used 
part  22  for  assessing  administrative 
penalties  under  other  environmental 
statutes  since  1980.  Consequently,  both 
the  regulated  community  and  the 
Agency  have  considerable  experience 
with  these  procedures,  thereby 
simplifying  the  implementation  of  the 
field  citation  program.  As  discussed 
later,  minor  revisions  to  part  22 
procedures  would  be  adopted  to 
account  for  certain  statutory  provisions 
in  section  113(d)(3)  and  to  account  for 
the  types  of  violations  and  penalties 
associated  with  field  citations. 

Proposed  Hearing  Procedures 

Under  part  22,  the  field  citation 
would  be  issued  by  an  EPA  officer  or 
employee  as  an  administrative 
complaint.  Within  twenty  days  after 
service  of  the  citation,  the  Respondent 
must  file  an  answer.  In  the  answer,  the 
Respondent  may  contest  the  facts  in  the 
complaint,  the  size  of  the  penalty,  or 
claim  that  the  Respondent  is  entitled  to 
judgment  as  a  matter  of  law.  If  requested 
by  the  Respondent,  a  hearing  will  be 
held  on  the  issues  raised  in  tne  citation 
and  answer.  The  Presiding  Officer  has 
the  discj-etion  to  allow  the  Respondent 
to  amend  his  answer.  A  default  order, 
which  allows  the  full  proposed  penalty 
to  be  collected,  may  be  issued  upon 
motion  if  the  Respondent  fails  to  file  an 
answer. 

The  Respondent  may  simultaneously 
pursue  informal  settlement  and  a 
hearing.  During  settlement  negotiations, 
the  parties  may  informally  exchange 
information,  if  appropriate.  For 
example,  the  Agenc>'  may  supply  copies 
of  the  documentation  used  to  support  its 
case  and  the  Respondent  might  provide 
any  evidence  that  would  tend  to 
disprove  the  allegations  or  to  mitigate 
the  penalty.  A  written  Consent 
Agreement  and  a  proposed  Consent 
Order  are  submitted  for  approval  by  Lhe 
Regional  Administrator,  if  the  parties 
reach  a  settlement  of  the  claim. 

Either  party  may  file  a  preliminary 
motion  for  an  accelerated  decision  if  no 
genuine  issues  of  material  fact  exist.  The 
Respondent  may  file  a  motion  for 
dismissal  of  the  citation. 

A  mandatory  prehearing  conference  is 
held  to  simplify  issues;  to  limit  the 
number  of  potential  witnesses;  and  to 
address  other  matters  that  may  expedite 
the  hearing.  An  exchange  of  witness       ' 
lists  and  documents  occurs  at  the 
prehearing  conference. 

The  hearing  is  held  for  the 
presentation  of  evidence  and  testimony 
concerning  the  facts  relating  to  the 
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violation  and  to  the  size  of  the  penalty. 
Except  as  otherwise  provided  by  the 
Presiding  Ofiicer.  witnesses  are  to  be 
examined  orally,  under  oath  or 
affinnation.  at  the  hearing.  The  parties 
have  the  right  to  cross-examine 
witnesses  who  testify  at  the  hearing. 
The  Presiding  Officer  may  take  notice  of 
any  matter  judicially  noticed  in  the 
Federal  courts  and  of  any  facts  falling 
within  the  specialized  knowledge  and 
expertise  of  the  Agency. 

At  the  hearing,  tne  Agency  has  the 
burden  of  going  forward  and  proving 
that  the  violation  occurred  and  that  the 
proposed  penalty  is  appropriate.  After  a 
prima  facie  case  is  established,  the 
Respondent  has  the  burden  of 
presenting  and  going  forward  with  any 
defense  to  the  allegations  in  the  citation. 
The  matters  in  controversy  are 
determined  by  the  Presiding  Officer 
upon  a  preponderance  of  evidence. 

The  hearmg  must  be  transcribed. 
Within  twenty  days  after  the  transcript 
is  available,  the  parties  may  submit 
proposed  findings  of  fact  and 
conclusions  of  law  with  supporting 
briefs.  Reply  briefs  are  also  authorized. 

The  Presiding  Officer  issues  the  initial 
decision,  which  consists  of  findings  of 
fact,  conclusions  of  law,  and 
recpmmended  civil  penalty.  In  reaching 
an  initial  decision,  the  Presiding  Officer 
is  required  to  consider  the  statutory 
penalty  assessment  criteria  listed  in 
section  113(e).  section  205(c)  or  section 
211(d)  of  the  Act.  as  appropriate.  For 
section  113(e).  these  criteria  include: 
Th^  size  of  the  business;  the  economic 
impact  of  the  penahy  on  the  business; 
the  Respondent's  full  compliance 
history;  the  Respondent's  good  faith 
efforts  to  comply;  the  duration  of  the 
violation  as  established  by  any  credible 
evidence;  payment  by  the  Respondent  of 
penalties  previously  assessed  for  the 
same  violation;  the  economic  benefit  of 
noncompliance;  the  seriousness  of  the 
violation;  and  such  other  factors  as 
justice  may  retjuire. 

If  the  Presiding  Officer  recommends  a 
penalty  different  from  the  one  proposed 
by  the  citation,  the  initial  decision  must 
set  forth  the  specific  reasons  for  the 
increase  or  decrease.  Either  party  may 
file  a  motion  to  reopen  the  hearing 
within  twenty  (20)  days  of  service  of  the 
initial  decision. 

Unless  a  party  appeals  to  the 
Environmental  Appeals  Board  (the 
Boacnd)  within  twenty  (20)  days  of 
servfice.  or  unless  the  Board  elects  to 
review  it  suo  sponte,  the  Presiding 
Officer's  initial  decision  becomes  a  final 
order  of  the  Board  within  forty-five  (45) 
days  after  service.  A  final  order  of  the 
Board  shall  adopt,  modify  or  set  aside 
the  findings  and  conclusions  of  the 


initial  decision.  The  Board  is  authorized 
to  increase  or  decrease  the  assessed 
penalty,  except  in  the  case  of  a  default 
order.  A  motion  for  reconsideration  of 
the  final  order  may  be  filed  with  the 
Board  within  ten  (10)  days  after  service 
of  the  final  order. 

Procedural  Due  Process 

EPA  analyzed  the  issue  of  procedural 
due  process  with  its  consolidated  APA 
rules  of  practice  when  they  were 
promulgated.  See  52  FR  2922  (August  6. 
1987)  (NPRM)  and  57  FR  4316  (Febmary 
4. 1992)  (FRM).  In  that  analysis  EPA 
evaluated  and  balanced  the  three  factors 
specified  by  the  Supreme  Court  in 
Mathews  v.  Eldridge.  424  U.S.  319 
(1976)  for  determining  whether  the 
administrative  procedure  provided  to  an 
individual  prior  to  the  deprivation  of  a 
property  interest  meets  the  due  process 
requirements  of  the  Fifth  Amendment: 
the  magnitude  and  nature  of  the 
individual  interest  at  stake,  the  risk  of 
an  erroneous  deprivation  of  that  interest 
and  the  benefit  of  additional  procedures 
in  reducing  that  risk,  and  the 
governmental  interest  in  not  providing 
such  additional  procedures. 

EPA's  APA  style  hearing  procedures 
would  certainly  satisfy  procedural  due 
process  considerations  as  well  as 
statutory  requirements  if  employed  for 
hearings  on  field  citations.  By  statute 
APA  adjudication  procedures  are  not 
required.  The  violations  are  by 
definition  minor  in  nature  and  should 
involve  simple  and  straightforward 
factual  and  legal  situations.  In  fact,  EPA 
believes  these  procedures  provide 
significantly  more  process  than  required 
by  the  Fifth  Amendment  for  hearings  on 
field  citations,  and  are  proposed  as  an 
option  not  because  of  due  process 
considerations  but  because  of  the 
expected  benefits  of  having  a  single  set 
of  procedures  governing  all 
administrative  penalty  proceedings 
under  the  Clean  Air  Act. 

EPA  is  also  considering  certain 
revisions  to  the  Part  22  procedures  to* 
account  for  the  minor  nature  of  the 
violations  at  issue  under  the  field 
citation  program.  First,  EPA  is 
considering  using  presiding  officers  that 
are  not  administrative  law  judges.  As 
with  other  non-APA  situations,  the 
agency's  presiding  officers  would 
conduct  the  hearings  and  take  other 
actions.  This  would  help  to  conser\'e  the 
agency's  administrative  law  judge 
resources  for  APA  hearings,  with  no 
expected  reduction  in  the  accuracy  of 
the  hearing  process.  The  Agency  is  also 
considering  such  revisions  as  making 
the  prehearing  conference  optional  and 
changing  the  deadline  for  defauU  ft-om 
twenty  to  thirty  days  following  service. 


In  addition,  EPA  is  con.sidering 
limiting  appeals  from  the  presidi'ng 
officer  to  the  EAB.  Api>eals  from  tlie 
initial  decision  on  a  field  citation  wou!  J 
not  be  of  right,  but  would  be  at  the 
discretion  of  the  EAB.  For  example,  a 
party  seeking  an  appeal  from  the  initial 
decision  would  file  a  motion  with  the 
EAB  seeking  leave  to  appeal.  There 
would  only  be  an  appeal  to  the  EAB  if 
they  granted  such  m.otion,  or  reviev.-ed 
the  initial  decision  sua  sponte.  Absent 
such  review  by  the  EAB,  the  initial 
decision  of  the  presiding  officer  would 
become  the  final  order  of  the  Agency. 
EPA  expects  that  in  the  typical  situation 
the  EAB  would  rot  hear  an  appeal  from 
either  party  given  the  expected  nature  of 
the  minor  violations.  Appeals  typically 
would  be  limited  to  cases  wilh  unique 
factual  or  legal  ciraim.stances.  This 
would  conserve  the  Agency's  resources 
for  hearing  and  deciding  administrative 
appeals,  and  allow  their  use  for  APA 
cases  and  more  complex  cases.  At  the 
same  time,  where  appropriate  the  EAB 
could  hear  an  appeal.  This  would 
minimize  the  chance  of  an  erroneous 
deprivation  of  an  individual  interest, 
and  at  the  same  time  maximize  the 
efficient  use  of  scarce  Aeency  resources. 

2.  Modified  40  CFR  Part  28— 
Consolidated  Rules  of  Practice 
Governing  the  Administrative 
Assessment  of  Civil  Penalties  Under 
Various  Statutes 

Under  the  second  option  considered 
and  proposed  by  the  Agency,  the 
hearings  on  field  citations  would  be 
conducted  pursuant  to  the  procedures 
in  EPAs  proposed  non-APA, 
consolidated  rules  of  practice  for  the 
administrative  assessment  of  penalties, 
with  appropriate  revisions  to  conform 
with  the  Clean  Air  Act.  (See  proposed 
40  CFR  part  28.  56  FR  29996  (July  1, 
1991)).  In  a  separate  ruJemaking.'the 
Agency  would  propose  to  amend  Part 
28.  where  appropriate,  to  make  that 
regulation  applicable  to  field  citations. 

Basis  for  Hearing  Procedures 

The  rules  of  procedure  proposed  as  40 
CFR  Part  28  are  intended  to  con.solidate 
under  uniform  rules  of  practice  the 
following  non-APA  administrative 
penalty  programs  that  are  currently 
administered  by  the  Agency:  Class  I      " 
administrative  penalties  under  sections 
309(g)  and  311(b)(6)  of  the  Clean  Water 
Act,  section  109(a)  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  and  section 
325(b)  of  the  Emergency  Planning  and 
Community  Right-toKnow  Act  (EPCRA); 
and  administrative  penalties  under 
section  1423(c)  of  the  Safe  Drinking 
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Water  Act  and  sections  325  (c)  and  (d) 
ofEPCRA. 

Part  28  \*ns  proposed  to  consolidate 
and  harnii.iize  certain  EPA  procedural 
rules  and  guidance  for  the 
administrative  assessment  of  civil 
penalties  under  various  statutes,  where 
Congress  gave  EPA  authority  to  conduct 
non-APA  hearings.  In  line  with  this 
Congress;ional  intent,  proposed  part  28 
is  designed  to  provide  streamlined 
administrative  penalty  procedures  that 
are  designed  to  assure  the  prote<:tion  of 
basic  constitutional  rights.  Section 
113(d)(3)  of  the  Act  explicitly  states  that 
hearings  on  field  citations  are  not 
subject  to  the  APA  provisions  for 
hearings  (5  U.S.C.  554),  and  that 
recipients  cf  a  field  citation  must  be 
provided  a  reasonable  opportunity  to  be 
heard  and  to  present  evidence. 

The  basic  hearing  requirements  of  the 
field  citation  program  are  therefore 
similar  in  structure  to  those  programs 
proposed  f  ;r  inclusion  under  40  CFR 
part  28. 

Inclusion  of  hearings  on  CAA  field 
citations  in  part  28  would  be  consistent 
with  the  goals  stated  by  EPA  when  it 
proposed  these  consolidated  rules  for 
non-APA  hearing  procedures  under 
various  statutes — reduction  of  confusion 
by  Agency  decision  makers  and 
enforcement  staffs,  provision  for  the 
regulated  community  of  an  essentially 
uniform  set  of  procedural  rules,  and 
conformity  with  Congress'  and  EPA's 
desire  to  employ  exf)edited  penalty 
assessment  procedures.  At  the  same 
time,  the  proposed  part  28  procedures 
are  designed  to  provide  non-APA 
hearing  procedures  under  a  wide  range 
of  statutory  provisions,  involving  civil 
penalties  ranging  from  $5,000  for  each 
day  of  violation  to  $25,000  per 
violation.  This  contrasts  with  the  field 
citation  pr'  ^^am,  involving  no  more 
than  $5,000  per  day  of  violation  for 
minor  violations  of  the  Act  or  its 
implementing  regulations.  In  addition, 
adoption  of  part  28  procedures  for  the 
field  citation  program  would  also 
involve  two  separate  procedures  for 
administrative  assessment  of  civil 
penalties  under  the  CAA.  parts  28  aind 
22.  Adding  the  field  citation  program  to 
part  28,  however,  would  promote  a 
greater  potential  for  non-APA 
multimedia  enforcement  actions  by 
providing  a  common  administrative 
forum.  As  with  the  part  22  option,  the 
currently  proposed  part  28  procedures 
would  be  modified  in  certain  ways  to 
account  for  certain  aspects  of  the  field 
citation  program.  These  are  discussed 
later. 


Proposed  Hearing  Procedures 

Under  the  modified  part  28,  the  field 
citation  would  be  issued  as  an 
administrative  complaint.  Unlike 
proposed  part  28,  however,  the  field 
citation  complaints  would  not  require 
certification  by  an  Agency  attorney. 
Within  thirty  days  after  service  of  the 
citation,  the  Re.spondent  must  file  a 
response  requesting  a  hearing.  A  90-day 
extension  cf  time  to  respond  may  be 
granted  by  the  complainant. 

As  in  part  22  practice,  the  Respondent 
may  simultoneously  pursue  informal 
settlement  and  a  hearing.  During 
settlement  negotiations,  the  parties  may 
informally  exchange  information,  if 
appropriate.  For  example,  the  Agency 
may  supply  copies  of  the 
documentation  used  to  support  its  case 
and  the  Respondent  might  provide  any 
evidence  that  would  tend  to  disprove 
the  allegations  or  to  mitigate  the 
requested  penalty. 

EPA's  experience  has  been  that  the 
great  majority  of  its  administrative 
penalty  actions  conclude  by  a 
settlement.  Part  28  explicitly  provides 
settlement  procedures  and.  unlike  part 
22.  would  allow  field  citation  cases  to 
settle  by  the  simple  agreement  of  the 
parties  in  a  consent  order  or,  if  the 
Respondent  chooses,  by  the 
Respondent's  payment  of  the  amount 
requested  by  the  Agency  in  the  field 
citation  itself  (or  in  any  superseding 
pleading).  Under  part  28,  a  settlement 
may  be  reached  at  any  time,  even  before 
the  deadline  for  a  response  has  passed. 
In  cases  of  settlement,  there  is  no  further 
administrative  review,  and  the 
Respondent  waives  its  rights  to  appeal 
the  administrative  penalty  to  the 
appropriate  federal  court.  Pursuant  to 
the  language  of  the  CAA,  consent  orders 
under  the  Part  28  field  citation  program 
would  allow  for  the  compromise, 
modification,  or  remission  by  the 
Agency,  with  or  without  conditions,  of 
any  penalty  requested  in  the 
administrative  complaint. 

Part  28  would  be  revised  such  that 
failure  of  the  Respondent  to 
affirmatively  request  a  hearing  in  the 
response  would  lead  to  assessment  of 
the  penaky  proposed  in  the  field 
citation.  Under  section  113(d)(3)  of  the 
Act,  the  penalty  assessed  by  the  field 
citation  becomes  final  if  the  Respondent 
fails  to  request  a  hearing  within  the  time 
required  by  the  implementing 
regulation.  Part  28  would  also  be 
revised  to  require  Agency  counsel  to  file 
a  written  explanation  for  the  penalty 
imposed  by  the  field  citation  no  later 
than  five  days  following  a  Respondent's 
default  by  failure  to  request  a  hearing. 
This  would  ensure  an  adequate 


administrative  record  for  the  penalty 
imposed. 

Upon  the  request  of  a  party,  or  on  his 
own  initiative,  the  Presiding  Officer 
may  make  a  summary  adjudication  of 
the  allegations,  without  further 
proceedings,  whenever  he  finds  that 
there  are  no  material  facts  in  dispute 
and  that  a  party  is  entitled  to  judgment 
as  a  matter  of  law.  In  the  same  manner, 
the  Presiding  Officer  may  accelerate  the 
transmittal  of  his  recommended 
decision  to  the  Regional  Administrator 
if  there  is  no  compelling  need  for 
additional  fact-finding  on  remedy 
issues. 

Either  party  may  request  a  summary 
determination  or  an  accelerated 
recommended  decision  at  any  time  after 
service  of  the  response,  up  until  thirty 
days  before  the  time  set  for  a  hearing. 
Alternatively,  the  Presiding  Officer  may 
summarily  determine  any  of  the 
allegations  after  the  time  for  the 
exchange  of  information  has  run,  and 
after  he  has  examined  the  entire 
administrative  record.  The  Presiding 
Officer  may  accelerate  the  transmittal  of 
the  recommended  decision,  upon 
finding  liability  in  a  summary 
determination  or  upon  stipulation  as  to 
liability  by  the  parties,  if  there  is  no 
need  for  further  fact-finding  as  to 
remedy. 

In  reaching  a  recommended  decision, 
the  Presiding  Officer  is  required  to 
consider  the  statutory  penalty 
assessment  criteria  listed  in  section 
113(e)  of  the  Act.  These  criteria  include 
the  size  of  the  business;  the  economic 
impact  of  the  penalty  on  the  business; 
the  Respondent's  full  compliance 
history;  the  Respondent's  good  faith 
efforts  to  comply;  the  duration  of  the 
violation  as  established  by  any  credible 
evidence;  payment  by  the  Respondent  of 
penalties  previously  assessed  for  the 
same  violation;  the  economic  benefit  of 
noncompliance;  the  seriousness  of  the 
violation;  and  such  other  factors  as 
justice  may  require.  The  Respondent  is 
afforded  the  opportunity  to  provide 
evidence  of  the  relevant  statutory 
criteria,  including  evidence  concerning 
the  duration  of  the  violation.  Part  28 
would  be  revised  to  incorporate  these 
statutory  penalty  assessment  criteria. 

Other  tnan  by  a  motion  for  summary 
determination  or  by  a  motion  for  an 
accelerated  recommended  decision,  a 
field  citation  may  be  settled 
preliminarily  by  a  consent  order.  The 
consent  order  includes  a  penalty 
settlement  which  has  the  force  and 
effect  of  a  final  order  issued  by  the 
Regional  Administrator,  except  that  the 
consent  order  is  not  appealable.  Part  28 
would  be  revised  to  provide  that, 
consistent  with  the  authority  under 
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section  113(d)(2)(B).  the  consent  order 
may  be  issued  with  or  without 
conditions. 

Part  28  estabHshes  deadlines  to 
ensure  that  administrative  cases  do  not 
languish. 

Not  later  than  thirty  days  following 
the  Respondent's  response,  the 
Presiding  Officer  is  required  to  hold  a 
prehearing  conference  at  which  the 
parties  meet  to  consider  matters  which 
may  expedite  the  disposition  of  the 
proceedings.  The  Presiding  Officer  also 
sets  the  time  and  place  for  further 
proceedings  and  schedules  an 
information  exchange  during  the 
prehearing  conference,  if  one  is 
requested. 

The  authority  to  require  discovery  is 
limited  to  exchange  of  certain 
information.  The  required  information 
that  may  be  exchanged  is  limited  to:  (1) 
Documents  intended  to  be  introduced  at 
the  proceedings  under  Part  28  that  have 
not  already  been  filed  with  the  Hearing 
Clerk;  (2)  witness  lists,  qualifications  of 
expert  witnesses  and  the  subject  matter 
of  intended  witness  testimony;  and  (3) 
information  known  to  the  Respondent 
relating  to  the  Respondent's  inability  to 
pay  a  civil  penalty  or  relating  to  any 
economic  advantage  accruing  to  the 
Respondent  as  a  result  of  his  alleged 
violations  of  law.  Part  28  would  be 
revised  to  expand  this  last  category,  by 
allowing  the  Agency  to  include  the 
Respondent's  good  faith  efforts  to 
comply  with  the  applicable  Clean  Air 
Act  requirements.  Other  forms  of 
discovery,  including  interrogatories  and 
the  taking  of  depositions,  are  not 
permitted  unless  stipulated  to  by  the 
piarties. 

Except  for  supplemental  materials, 
the  information  exchange  must 
conclude  no  later  than  sixty  days 
following  the  prehearing  conference. 
Since  new  information  concerning 
witnesses  or  documents  may  develop 
after  an  information  response  deadline 
posses,  the  parties  may  supplement  the 
original  information,  but  not  later  than 
seven  days  prior  to  the  hearing. 

In  order  to  provide  the  parties  with 
incentives  to  cooperate  during  the 
discovery  phase,  there  are  both 
mandatory  and  discretionary  sanctions 
for  failure  to  comply  with  the 
information  exchange  requirements.  For 
example,  if  a  party  fails  to  timely 
provide  the  name  and  all  supporting 
information  regarding  any  witness  it 
intends  to  present  at  a  hearing,  such 
witness  may  not  be  presented. 
Similarly,  if  a  party  fails  to  timely 
produce  a  document  it  intends  to 
introduce  at  such  a  hearing,  that 
document  may  not  be  introduced  to 
prove  the  truth  of  what  it  asserts.  Part 


28  would  be  revised  to  provide  that  if 
the  Respondent  fails  to  timely  provide 
information  regarding  its  good  faith 
efforts  to  comply  with  the  Act,  then  that 
information  may  not  be  used  by  the 
Respondent  at  the  hearing.  The 
Presiding  Officer  may  also  impose 
additional  appropriate  sanctions  on  a 
party  that  fails  to  fully  comply  with 
these  requirements. 

In  conducting  the  hearing,  the 
Presiding  Officer  may  limit  the  number 
of  witnesses  and  the  scope  and  extent  of 
both  the  direct  examination  and  cross- 
examination.  Cross-examination  is 
limited  to  the  scope  of  the  direct 
examination.  The  Presiding  Officer  may 
take  testimony  in  the  form  that  is  the 
most  efficient  under  the  circumstances. 
No  matter  what  form  of  testimony  is 
permitted,  however,  the  Presiding 
Officer  will  make  adequate  provision  to 
ensure  that  each  party  retains  its  right 
of  cross-examination  if  the  witness  is 
available  to  testify  or  is  subject  to  a 
subpoena. 

Tne  hearing  is  generally  limited  to 
resolving  disputed  allegations  as  to 
liability.  Remedy  issues  are  generally 
addressed  in  the  parties'  closing 
arguments,  unless  there  is  a  compelling 
need  for  remedy  testimony.  Such  need 
could  arise  where  the  underlying  facts 
which  are  material  to  the  statutory 
penalty  assessment  factors  are  disputed. 

As  is  typical  in  administrative 
proceedings,  strict  adherence  to  the 
Federal  Rules  of  Evidence  is  not 
required  under  part  28.  Testimony  or 
documentation  that  is  "relevant, 
material  or  of  significant  probative 
value",  including  hearsay,  is  admissible, 
as  long  as  the  witness  presenting  the 
information  is  subject  to  cross- 
examination  by  any  opposing  party.  The 
Presiding  Officer  has  the  discretion  to 
take  official  notice  of  certain  facts, 
exclusive  either  of  facts  relating  to 
settlement  or  relating  to  a  person's 
challenge  to  a  final  State  or  Agency 
action. 

The  proposed  part  28  rules 
contemplate  that  each  party  will  have 
an  opportunity  to  make  an  opening 
statement  (with  the  Agency  making  its 
opening  statement  first);  that  the  Agency 
will  put  on  its  prima  facie  case;  and  that 
the  Respondent  thereafter  will  have  an 
opportunity  to  present  its  defense. 

Participants  may  present  oral  closing 
arguments  at  the  discretion  of  the 
Presiding  Officer,  and  such  arguments 
may  address  both  liability  and  remedy 
issues.  The  participants  may  submit 
supporting  documentation  regarding 
remedy.  If  the  Presiding  Officer  does  not 
allow  oral  closing  arguments,  the 
Agency  anticipates  that  he  would  solicit 
the  submission  of  written  proposed 


recommended  findings  of  fact  and 
conclusions  of  law  as  to  liability  and 
remedy. 

Under  part  28.  the  Presiding  Officer 
would  be  required  to:  (1)  Certify  the 
administrative  record  as  complete  and 
as  being  in  compliance  with  the 
requirements  of  part  28;  (2)  make  the 
administrative  record  available  to  the 
Regional  Administrator,  and  (3)  prepare 
and  transmit  a  recommended  decision 
to  the  Regional  Administrator.  The 
Presiding  Officer's  authority  to  prescribe 
a  remedy  would  be  limited  to 
recommending  the  withdrawal  of  the 
field  citation  or  recommending  the 
issuance  of  an  order. 

The  decision  of  the  Regional 
Administrator  must  be  based  on 
applicable  law  and  on  the 
administrative  record,  which  includes 
the  recommended  decision  of  the 
Presiding  Officer.  Upon  receipt  of  the 
Presiding  Officer's  recommended 
decision,  the  Regional  Administrator 
may  either  withdraw  the  field  citation, 
if  he  concludes  that  the  Agency  has  not 
sustained  its  burden  of  proof,  or  issue 
an  order  granting  the  requested  relief,  in 
whole  or  in  part.  Any  decision  by  the 
Regional  Administrator  must  be  in 
writing,  supported  by  clear  reasons 
based  on  the  administrative  record  and 
applicable  law,  and  include  a  statement 
of  the  right  to  judicial  review  and  of  the 
procedures  and  deadlines  for  obtaining 
judicial  review.  If  the  Regional 
Administrator  rejects  the 
recommendation  of  the  Presiding 
Officer,  the  explanation  for  that 
rejection  must  be  in  writing  and  made 
part  of  the  administrative  record. 

The  Regional  Administrator's  order 
must  include  a  discussion  of  the 
applicable  penalty  factors  which  were 
considered  in  the  assessment  of  a 
penalty  under  the  Act,  and  set  forth  the 
penalty  assessed.  Part  28  would  be 
revised  to  limit  the  Regional 
Administrator's  authority  to  issue  a 
default  order  by  excluding  those  based 
on  a  default  for  failure  to  respond  or  to 
request  a  hearing  (which  would  become 
final,  pursuant  to  section  113(d)(3)  of 
the  CAA,  by  operation  of  law). 

Any  order  issued  by  the  Regional 
Administrator  becomes  effective  thirty 
days  after  issuance,  unless  either  the 
Environmental  Appeals  Board  (the 
Board)  suspends  the  implementation  of 
the  order  pursuant  to  its  sua  sponte 
review  authority,  or  a  judicial  appeal  is 
taken  pursuant  to  section  113(d)(4)  of 
the  Act.  No  person  may  stay  the 
effective  date  of  an  administrative  order 
by  attempting  to  appeal  it 
administratively. 

The  decision  of  the  Regional 
Administrator  to  issue  a  final  d:;ci.sion 
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conslituScs  final  Agency  action  (subject 
to  sua  sponte  review  by  the  Board)  on 
Its  effective  djto,  for  purposes  of  any 
judicial  appeal.  Withdrawal  of  the  field 
citation,  however,  would  not  constitute 
final  Agency  action,  unless  it  occurs 
without  prejudice. 

The  Board,  on  behalf  of  the 
Administrator,  is  authorized  to  review 
p.art  28  rulings  by  Regional 
Administrators,  sun  sponte.  on  issues  of 
law.  The  Board  may  not  become 
involved  in  factfinding;  second  guess 
tfie  penalty  amount  issued  by  the 
Regional  Administrator,  or  review 
orders  issued  on  consent.  The  Agency 
anticipates  that  this  review  authority 
v.ill  be  exercised  infrequently,  but 
'>e!ieves  th  ?  the  authority  is  necessary 
.">  ensure  (    nsistent  Agency  positions 
•    n  the  applicable  law. 

The  Board  may  withdraw  a  Rf  i;ion3l 
diTiinistralor's  order  if  it  detenr^ilnes 
at  the  A^f-ncy  lacks  jurisdictjo;;  to 
,.st'ss  a  penalty,  or  if  it  detonninos  that 
.  e  Respondent  is  not  liable  undor 
ipplicable  l^w.  The  Board  shall  remand 
!\n  admini.'trative  order  if  it  d'jterniines 
i'-'at  elemeiits  cf  the  Rf.^spond'  nt's 
lirhility  are  diTferent  from  those  found 
I  y  the  Regional  Administtator.  IJiuler 
.-lich  a  r«:T;anv!,  tiie  rt^mtnly  should  be 
conformed  lit  the  amends^  conclusions 
of  law.  T!ie  order  shall  aif«  b«J 
rvmanded  if  the  Biv.rd  finds  'hat  tha 
f.rder  fails  to  rrovide  clear  rtnsons  fur 
t'le  di'cisior;.  Tiie  BiXird  shall  nilow  the 
Regional  Administrator's  c^rdvr  to  issue 
unchanged  if  il  finds  thot  the  order  is 
lfga;ly  sufficient  and  it  agree*,  with  all 
material  conclusions  of  law. 

Parties  r  •    n  jt  permitted  undfr  pail 
28  to  administnitively  appeal  adverse 
nilmgs,  either  to  the  Regional 
A.Jministrator  or  to  the  Environmental 
Appeals  Board. 

Procedural  Due  Process 

LP  A  rRCOf.nizes  that  the 
administrative  imposition  of  penalties 
for  minor  violations  of  the  Act  may 
affect  constitutionally  protected 
interests  of  those  against  whom  actions 
have  been  t^ken.  Part  28  includes 
precautions  to  en.^^ure  that  individuals 
subject  to  a  finding  of  liability  for  a  civil 
penahy  will  have  all  of  the  protections 
that  due  process  of  law  requires.  These 
precauticns  include  an  impartial 
Presiding  Officer;  the  right  to  a  hearing 
on  liability,  with  a  right  of  cross- 
examination;  and  a  final  Agency  action 
based  solely  on  the  administrative 
record  and  ■applicable  law.  For  a 
detailed  dua  process  discussion 
concerning  part  28.  see  the  July  1, 1991 
proposal  at  56  PR  29997  et  seq. 

Tne  part  28  procedures  provide  all  of 
the  procedure  necessary  to  meet 


constitutional  due  process  requirements 
under  the  leading  Supreme  Court  case, 
Afar/iew-s  v.  Eldhdge,  424  U.S.  319 
(1976).  In  that  case,  the  Supreme  Court 
set  out  a  three-part  test  for  determining 
whether  the  administrative  procedure 
provided  to  an  individual  prior  to  the 
deprivation  of  a  property  interest  by  the 
government  meets  the  due  process 
requirements  of  the  Fifth  Amendment. 
The  Mathev/s  test  involves  balancing  the 
magnitude  and  nature  of  the  individual 
interest  at  stake:  the  benefit  of 
additional  procedures  in  reducing  the 
risk  of  erroneous  deprivation  of  that 
interest;  and  the  governmental  interest 
in  net  providing  such  additional 
procedures.  Although  the  part  23 
proced.'.res  streamline  the  adjudicatory 
process  provided  for  analogous 
administrative  hearings  under  the  APA. 
those  procedures  do  not  eliminate  any 
of  the  constitutional  elements  of  such 
hearings.  The  p.irt  2rt  procedures  grant 
the  person  leceiv  ing  the  field  citation  a 
full  opportunity  lo  review  the  evidence 
of  minor  \  lolaticns.  as  well  as  addre;  s 
tl'.e  propriety  of  the  assessed  penalty. 
Since  these  procedun:s  tilow  for 
compltte  adjudication  of  liability  issues, 
there  would  be  little  benefit  to  the 
Respond  rit  in  more  extensive  or 
attcTivialt  "1  pro<.:nriun:s,  and 
di'^juopor^lonate  ccst  to  the  Agency  and 
to  the  public. 

The  field  citation  prngram  will 
typically  adJress  violation  and  penalty 
issuea  l!iut  are  simple  and 
strai.jhtrtrward  matl*;rs.  Since  tliese 
cases  .should  no'  be  conp'ex.  their 
resolution  is  well-suited  to  the 
evpodited  administrative  penalty 
piocticdings  mandated  by  Congress  and 
included  in  part  28.  For  thesi?  reasons  as 
well  a.";  those  noted  in  the  July  1,  lf'91 
proposal,  EPA  buliovos  the  proposed 
part  28  r.'ccedurcs  would  ad'^quately 
provide  for  due  process  in  the 
assessment  of  penalties  under  the  field 
citation  authority. 

3.  40  CFR  Part  59— Rules  Governing 
Administrative  Hearings  on  Field 
Citations 

The  third  Agency  proposal  involves 
using  new  procedures  for  conducting 
administrative  hearings  requested  by 
persons  to  whom  field  citations  have 
been  issued  under  section  113(d)  of  the 
Act. 

Background 

Section  113(d)  of  the  Act  provides 
that  any  person  to  whom  a  field  citation 
is  issued  may  either  elect  to  pay  the 
penalty  assessment  or  to  request  a 
hearing,  in  accordance  with  procedures 
specified  in  the  regulation  which 
implements  the  field  citation  program. 


Section  113(d)  further  provides  that  the 
penalty  assessed  in  the  field  citation 
becomes  final  unless  the  person  to 
whom  it  is  issued  requests  a  hearing 
within  the  time  specified  in  the 
implementing  regulation.  Section 
113(d)(3)  explicitly  provides  that  the 
hearing  is  not  subject  to  the 
requirements  of  a  fonnal  adjudicatory 
hearing  under  the  Administrative 
Procedure  Act  (APA).  5  U.S.C.  554  or 
556.  Instead,  the  hearing  must  provide 
a  reasonable  opportunity  to  be  heard 
and  to  prt'sent  evidence. 

Basis  for  Hearing  Procedures 

The  Congressional  intent  to  afford  the 
Respondent  a  less  formal.  non-APA 
hearing  is  explicit  in  the  legislation. 
Although  such  hearing  must  provide  the 
P.ospoi'idont  wi;h  a  reasonable 
opportunity  to  bs;  he^rd  and  to  present 
evidence,  sur  h  hearing  shall  not  be 
subj»x;t  to  the  procedures  under  sections 
554or  j.^>6cf'';e  APA. 

On  July  1,  19yi.  the  Aponcy  proposed 
no'i-y^PA  coisolidatod  rules  of  practice 
fur  the  ndniinistrr.tive  osijessmont  cf 
civil  penalt.os  at  40  CFR  part  28  (56  FR 
29,996).  Although  the  pad  2i<  rule:;  are 
int* 'idfd  to  coiisolidiite  el!  ether  non- 
APA  iidministrruive  penalty  programs 
currently  administered  by  the  Agency 
under  unifonn  rules  of  practice,  the 
field  ciiation  pr. •,;>am  was  excluded 
from  th.'-.-.e. proposed  rules.  Proj/arns 
ci.vered  l)y  part  28  include  Cass  I 
admi.ii&trative  penalties  under  seciion 
[iOOfgl  of  the  Clean  Water  A'.t.  section 
lay(T)  of  CTKCLA.  and  sei.tion  32r;fb)  of 
EPCFA;  and  administrative  p»^nnlties 
under  section  1423(c)  of  the  Safe 
Drir.king  Wat^  r  Act  and  sections  325(c) 
and(d)ofE?CR.\. 

There  art?  several  compelling  reasons 
for  developing  hearing  nrecediires  that 
are  better  suited  to  the  field  citation 
program  than  those  provided  either  by 
proposed  part  28  or  the  conr.olidated 
APA  rules  of  practice  promulgated  at  40 
CFR  part  22.  45  FR  24363  (April  9, 
1980).  The  part  28  rules  provide  many 
of  the  same  procedural  rights  in  part  22 
that  are  designed  to  comport  with  APA 
requirements.  These  rights  include 
preh'.^nring  conferences;  subpo«.;na 
authority;  discovery  rights;  and  cross- 
examination.  The  major  differences 
between  the  two  rules  are  that  part  28 
provides  for  a  Presiding  Officer  instead 
of  an  Administrative  Law  Judge; 
imposes  page  limits  on  WTitten 
submissions;  and  eliminates  the  right  to 
appeal  the  decision  of  the  Presiding 
Officer  or  Regional  Administrator  to  the 
Adm.inistrator. 

Under  the  part  28  procedures, 
re.solution  of  an  administrative  penalty 
proceeding  could  take  seven  or  eight 
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months.  This  lengthy  time  period  would 
diminish  the  utility  of  the  field  citation 
program  in  addressing  minor  violations 
quickly  and  efficiently. 

Most  of  the  penalty  programs  covered 
by  the  part  28  procedures  provide  for 
maximum  per  day  per  violation 
penalties  well  in  excess  of  the  $5,C00 
limit  authorized  for  field  citations. 
Using  the  part  28  hearing  procedures 
could  result  in  spending  more  money  to 
adjudicate  field  citation  appeals  than 
would  be  justified  by  the  expec;ted 
monetary  recovery. 

Ba»d  on  the  foregoing  reasons,  the 
Agpqcy  is  considering  using  a  more 
streahilined  set  of  hearing  procedures 
drafted  specifically  to  apply  to  the  field 
citation  program. 

To(day  s  proposal  relies  on  some  of  the 
part  £8  provisions  which  ensure 
expedited  proceedings.  This  proposed 
option  also  relies  on  the  rules  at  33  CFR 
suhphrt  1.07,  43  FR  54186  (November 
20, 1978),  which  govern  hearings  on 
statukory  penalties  imposed  by  the  Coast 
Guar|i. 

Urider  section  311  Oi)(6)  of  the  Clean 
Watur  Act.  the  Coast  Guard  is 
authorized  to  assess  a  civil  penalty  of  up 
to  $5,000  against  any  owner,  operator  or 
per.sdn  in  charge  of  a  facility  or  vessel 
that  ffllscharges  either  oil  or  a  hazardous 
substance.  The  violator  may  challenge 
the  pjanalty  assessment  at  a  hearing 
governed  by  the  subpart  1.07 
procedures.  The  similarilies  between 
this  j^fogram  and  the  field  citation 
program  make  the  subpart  i.07 
regulations  an  appropriate  model  for 
hearing  procedures.  These  Coast  Guard 
procedures  were  found  to  satisfy  due 
process  under  the  Con.stitution  in  U.S. 
v.  Independent  Bulk  Transport.  480  F. 
Supp.  474  (1979). 

The  part  28  regulations  were  used  as 
a  model  for  the  following  major 
provisions  of  the  proposed  part  59 
hearing  procedures:  tiie  Presiding 
Officer's  duties  and  responsibilities; 
consent  orders;  prehearing  conference; 
information  exchange;  post-hearing 
submissions;  and  review  of  the  Regional 
Administrator's  decision  by  the 
Environmental  Appeals  Board. 

The  subpart  1.07  regulations  were 
used  as  a  model  for  the  following 
provisions:  certain  preliminar)'  matters; 
confidential  business  information; 
hearing  procedures;  and  the  scope  of  the 
Regional  Administrator's  authority  for 
issuing  a  decision. 

The  relevant  part  28  provisions  were 
selected  to  ensure  fundamental  fairness 
while  streamlining  the  procedures 
available  to  Respondents.  The  Presiding 
Officer  under  part  28  is  authorized  to 
exercise  a  great  deal  of  discretion  to 
expedite  the  pre.sentation  of  evidence  in 


administrative  cases.  In  that  regard,  the 
most  pertinent  authority  adopted  from 
the  part  28  regulations  allows  the 
Presiding  Officer  to  limit  the  number  of 
witnesses  and  the  extent  of  direct 
examination  and  cross-examination. 

The  provisions  adopted  from  subpart 
1.07  further  streamline  the 
administrative  process  for  penally 
assessment,  while  guaranteeing 
fundamental  rights.  The  Respondent  is 
allowed  under  subpart  1.07  to  submit 
written  arguments  and  evidence  in  lieu 
of  requesting  a  hearing.  Such  response 
allows  the  Presiding  Officer  to  make  a 
determination  on  the  administrative 
record  without  the  delays  inherent  in 
conducting  the  prehearing  conference, 
information  exchange,  and  hearing. 

Additionally,  the  subpart  1.07 
provisions  allow  the  Presiding  Officer  to 
determine  tlie  appropriate  form  of 
testimony:  oral;  written;  or  recorded. 
Subpart  1.07  also  simpUfies  the  hearing 
process  by  allowing  the  Respondent  to 
present  facts,  statements,  documents 
and  other  relevant  evidence.  The 
relatively  informal  nature  of  the 
proceeding  provides  the  opportunity  for 
expedited  penalty  assessment. 

Proposed  Hearing  Procedures 

Under  proposed  part  59.  the  field 
citation  would  be  issued  during  or 
shortly  after  an  inspection  by  an  EPA 
officer  or  emplojee.  The  citation  is 
subsequently  served  upon  the 
Respondent  by  first  class  mail  or 
equivalent.  Within  thirty  days  after 
ser\'ice  of  the  citation,  the  Respondent 
must  either  request  a  hearing;  provide 
written  evidence  and  arguments  in  lieu 
of  a  hearing;  or  pay  the  p)enalty. 

If  the  Respondent  fails  either  to 
request  a  hearing  or  to  submit  evidence 
in  lieu  of  a  hearing,  he  would  be  in 
default  under  section  113(d)(3)  of  the 
Act.  That  section  states  that  the  penalty 
as.sessed  by  the  field  citation  becomes 
final  where  the  Respondent  fails  to 
request  a  hearing  within  the  time 
required  by  the  implementing 
regulation.  In  the  case  of  a  Respondent's 
default  by  failure  to  request  a  hearing. 
Agency  counsel  is  required  under  this 
proposal  to  file,  within  ten  days,  a 
written  justification  for  the  penalty 
imposed  by  the  field  citation. 

At  any  time  prior  to  final  Agency 
action,  a  disputed  field  citation  may  be 
settled  by  a  consent  order.  The  consent 
order  may  conclude  the  citation  in 
whole  or  in  part,  and  may  contain 
conditions.  Upon  service,  the  consent 
order  constitutes  a  final  order  that  is  not 
appealable.  Additionally,  the  field 
citation  may  be  revoked  by  the  Agency, 
in  whole  or  in  part  and  without 


prejudice,  prior  to  payment  of  the 
penalty. 

Under  the  proposed  part  59 
procedures,  the  prehearing  conference  is 
optional.  The  purposes  of  the 
conference,  which  must  be  held  no  later 
than  thirty  days  after  the  Respondent's 
response,  are  to  simplify  issues  and  to 
attempt  to  reach  stipulations  of  fact.  The 
Presiding  Officer  may  also  set  the  time 
and  place  for  the  hearing  and  schedule 
an  information  exchange  during  the 
prehearing  conference.  Within  twenty 
days  following  the  prehearing 
conference,  the  Presiding  Officer  may 
issue  a  written  prehearing  order  to 
memorialize  the  rulings  made  at  the 
conference. 

Each  party  has  the  authority  to  require 
that  the  other  provide  it  with  certain 
information.  "The  information  that  may 
be  exchanged  is  limited  to:  (1) 
Documents  intended  to  be  introduced  at 
the  hearing  that  have  not  already  been 
filed  with  the  Hearing  Clerk;  (2)' witness 
lists,  qualifications  of  expert  witnesses 
and  the  subjeci  matter  of  intended 
witness  testimony;  and  (3)  information 
known  to  the  Respondent  relating  to  the 
Respondent's  inability  to  pay  a  civil 
penalty,  economic  benefit  of 
noncompliance;  and  good  faith  efforts  to 
comply  with  the  applicable  Clean  Air 
Act  requirements. 

The  hearings  on  field  citations  will  be 
cor.ducted  by  an  impartial  Presiding 
Officer  who.  in  most  cases,  will  be  the 
Judicial  Officer  or  the  Regional  Judicial 
Officer.  Such  Judicial  Officer  will  be  an 
Agency  employee  who  may  perform 
other  functions  within  the  Agency,  but 
who  has  no  prior  connection  with  the 
case  being  presided  over. 

The  Presiding  Officer  and  other 
officials  involved  in  deciding  the  case 
are  prohibited  under  today's  rule  from 
engaging  in  ex  parte  contacts  w.ili 
interested  parties  both  inside  and 
outside  of  the  Agency.  The  prohibition 
applies  to  the  Regional  Administrator  as 
well  as  to  his  advisors. 

The  Presiding  Officer  is  required  to 
schedule  a  hearing  expeditiously.  An 
extension  of  time  for  scheduling  the 
hearing  is  only  authorized  for  good 
cause  and  if  no  prejudice  results. 

The  hearing  procedures  provide  that 
the  Respondent  m.ay  be  represented  by 
counsel.  The  Agency  representative 
initiates  the  hearing  by  introducing  into 
evidence  the  field  citation  and  the 
relevant  material  supporting  its 
issuance.  The  Respondent  or  his 
counsel  may  then  provide  facts, 
statements,  arguments,  documents, 
testimony  and  other  exculpatory 
evidence  responding  to  the  evidence 
pre.sented.  Although  the  Presiding 
Officer  mav  limit  the  number  of 
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witnesses  and  determine  the 
appropriate  form  of  testimony,  either 
party  has  the  right  to  cross-examine  a 
witness  who  has  provided  direct 
testimony.  The  opportunity  for  rebuttal, 
and  response  to  rebuttal,  falls  within  the 
Presiding  Officer's  discretion. 

Consistent  with  the  informal  nature  of 
the  proceedings,  the  Presiding  Officer  is 
not  bound  by  the  Federal  Rules  of 
Evidence.  The  Presiding  Officer  is. 
however,  authorized  to  take 
administrative  notice  of  pertinent 
matters. 

Section  113(e)  of  the  Act  contains 
criteria  that  must  be  used  in  assessing 
whether  the  field  citation  penalty  is 
appropriate.  Under  today's  proposal,  the 
Presiding  Officer  is  required  to  consider 
these  criteria  when  reviewing  the 
assessed  penalty.  Those  criteria  include: 
The  size  of  the  business;  the  economic 
impac-t  of  the  penalty  on  the  business; 
the  Respondent's  full  compliance 
history;  the  Respondent's  good  faith 
efforts  to  comply;  the  duration  of  the 
violation  as  established  by  any  credible 
evidence;  payment  by  the  Respondent  of 
penalties  previously  assessed  for  the 
same  violation;  the  economic  benefit  of 
noncompliance;  the  seriousness  of  the 
violation;  and  such  other  factors  as 
justice  may  require.  Some  or  all  of  these 
criteria  may  be  relevant  to  the  issues 
presented  in  the  case  before  the 
Presiding  Officer.  The  burden  of  proof 
with  respect  to  these  criteria  is  assigned 
to  the  party  with  access  to  information 
concerning  the  particular  factor. 
Consequently,  the  Agency  must  provide 
evidence  regarding  the  duration  and 
seriousness  of  the  violation,  and  the 
Respondent  must  provide  evidence 
regarding  the  other  criteria. 

EPA  is  considering  adopting  a  similar 
approach  where  the  penalty  assessment 
becomes  final  under  section  113(d)(3)  of 
the  Act  because  a  respondent  fails  either 
to  request  a  hearing  or  submit  evidence 
in  lieu  of  a  hearing  within  the  time 
required  by  the  regulations.  When  such 
a  default  occurs,  the  penalty  assessed  by 
the  field  citation  becomes  final  by 
operation  of  section  113(d)(3).  As 
previously  discussed,  under  the 
proposed  procedures,  Agency  counsel 
would  then  submit  a  written 
justification  for  the  record  concerning 
the  amount  of  the  assessed  penalty.  EPA 
is  considering  adopting  a  regulatory 
presumption  that  in  cases  of  such 
default  the  penalty  assessed  in  the  field 
citation  would  be  presumed  to  be 
appropriate  with  respect  to  those 
penalty  assessment  criteria  where  the 
regulations  would  place  the  burden  of 
going  forward  on  the  respondent  if  a 
hearing  had  been  requested.  The 
purpose  of  this  presumption  would  be 


to  clarify  the  requirements  of  section 
113(e)  in  such  a  default  situation,  and 
at  the  same  time,  reflect  the  authority  of 
the  agency  to  establish  reasonable 
presumptions  based  on  the 
circumstances  of  a  case. 

The  hearing  will  normally  be  tape 
recorded,  unless  the  parties  decide 
otherwise  in  the  interests  of  preventing 
a  serious  delay  in  the  proceedings.  Tape 
recording  the  proceedings  is  desirable  to 
develop  a  clear  administrative  record  for 
later  review.  Transcription  of  the 
proceedings  is  not  required,  but  may  be 
made  by  a  party,  at  its  own  expen.se,  or 
may  be  ordered  by  the  Presiding  Officer. 
Any  party  causing  a  transcript  to  be 
made  must  provide  copies  to  the  other 
party  and  to  the  Presiding  Officer.  The 
transcript  then  becomes  a  part  of  the 
administrative  record. 

The  parties  are  permitted  to  submit  a 
written  statement  for  the  Presiding 
Officer's  consideration  within  a 
reasonable  time  after  the  hearing.  The 
written  statements,  which  may  only 
address  matters  raised  at  the  hearing, 
may  be  in  the  form  of  proposed  findings 
of  fact  and  conclusions  of  law. 

As  soon  as  practicable  after  the 
hearing,  the  Presiding  Officer  is 
required  to  prepare  a  recommended 
decision  in  the  case  based  on  substantial 
evidence  in  the  administrative  record  as 
a  whole.  The  recommended  decision 
will  recommend  either  that  the  field 
citation  be  affirmed,  modified  or 
withdrawn.  The  recommended  decision 
must  be  filed  with  the  Regional 
Administrator.  Within  a  reasonable  time 
af^er  receipt  of  the  recommended 
decision,  the  Regional  Administrator 
may  either  affirm,  reverse,  modify  or 
remand  the  case  to  the  Presiding  Officer 
for  further  proceedings.  The  Region.il 
Administrator  may  compromise, 
modify,  or  remit  the  penalty  assessed  by 
the  field  citation,  with  or  without 
conditions. 

The  Regional  Administrator  must 
provide  the  legal  and  factual  basis  for 
any  modification  of  the  recommended 
decision.  Withdrawal  of  the  penalty 
assessment,  which  does  not  constitute 
final  Agency  action,  occurs  without 
prejudice  to  the  Agency. 

Any  order  issued  by  the  Regional 
Administrator  becomes  effective  thirty 
days  after  issuance,  unless  either  the 
Environmental  Appeals  Board  (the 
Board)  suspends  the  implementation  of 
the  order  pursuant  to  its  sua  sponte 
review  authority,  or  a  judicial  appeal  is 
taken  pursuant  to  section  113(d)(4)  of 
the  Act. 

The  Board,  on  behalf  of  the 
Administrator,  is  authorized  to  review 
the  decisions  of  Regional 
Administrators,  sua  sponte,  on  issues  of 


law.  The  Bonrd  may  not  review  fact- 
finding; second  guess  the  penalty 
amount  issued  by  the  Regional 
Administrator;  or  overturn  orders  issued 
on  consent. 

The  Board  m.'-y  withdraw  a  Regional 
Administrator's  order  if  it  detennines 
that  the  Agency  lacks  jurisdiction  to 
assess  a  penalty,  or  if  it  determines  that 
the  Respondent  is  net  liable  under 
applicable  law.  The  Board  shall  remand 
an  administrative  order  if  it  determines 
that  elements  of  the  Respondent's 
liability  are  different  from  those  found 
by  the  Regional  Administrator.  Under 
such  a  remand,  the  remedy  should  be 
conformed  to  the  am.ended  conclusions 
of  law.  The  order  shall  also  be 
remanded  if  the  E^oard  finds  that  the 
order  fails  to  provide  clear  reasons  for 
the  decision.  The  Beard  shall  allow  the 
Regional  Administrator's  order  to  issue 
unchanged  if  it  finds  that  the  order  is 
legally  sufficient  and  it  agrees  with  all 
material  conclusions  of  law. 

Within  thirty  days  after  the  penalty 
assessment  becomes  final,  the 
Respondent  may  appeal  to  the 
appropriate  United  States  District  Court. 

Procedural  Due  Process 

As  noted  previously,  Mathews  v. 
Eldridge  requires  consideration  of  three 
factors  in  evaluating  whether  the 
proposed  administrative  procedures 
satisfy  the  Fifth  Amendment's  due 
process  requirements.  The  relevant 
factors  are:  (1)  The  private  interest  that 
will  be  affected;  (2)  the  risk  of  an 
erroneous  deprivation  of  this  interest 
and  the  probable  value,  if  any,  of 
additional  or  substitute  procedural 
safeguards;  and  (3)  the  Government's 
interest  including  the  function  involved 
and  the  fiscal  or  administrative  burdens 
that  the  additional  procedural 
requirements  would  entail. 

The  private  interest  at  stake  is 
payment  of  a  civil  penahy.  The 
maximum  amount  that  may  be  assessed, 
$5,000  per  day  of  violation,  is 
significantly  less  than  the  penalty  that 
may  be  assessed  under  the  other  civil 
penalty  authorities  in  the  Act.  In 
addition,  EPA's  proposed  rules  would 
establish  a  maximum  amount  that  might 
be  assessed  in  any  one  citation.  It  is  also 
expected  that  the  actual  penalties 
assessed  per  violation  will  generally  be 
less  than  the  statutory  maximum.  The 
circumstances  expected  in  the  great 
majority  of  cases  is  a  proper  focus  for 
assessing  due  process  concerns. 
Chemical  Waste  Management,  Inc.  v. 
U.S.E.P.A..  873  F.2d  1477. 1484  (D.C. 
Cir.  1989).  In  addition,  the 
straightforward  and  simple  hearing 
procedures  propo.<;ed  would  minimize 
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the  |;ost  fcr  private  parties  to  contest 
assejssment  of  a  field  citation. 

The  procedures  proposed  in  this  third 
optitm  should  minimize  the  risk  of  an 
erroneous  deprivation  of  property. 
Under  the  proposed  rules,  a  respondent 
would  be  served  with  a  citation  that 
clearly  identified  the  alleged  violation 
and  provided  a  reasonable  opportunity 
to  reiquest  a  hearing.  If  a  hearing  was 
requested,  it  would  be  presided  over  by 
a  noUtral  agency  official  that  had  no 
prior  connection  with  the  action, 
including  investigative  or  prosecutorial 
fundtions.  The  Presiding  Officer  also 
wouid  have  no  interest  in  the  outcome 
of  the  action.  This  offers  the  respondent 
a  heping  before  a  neutral  and  unbiased 
tribunal,  and  clearly  minimizes  any  risk 
ofei^rfrom  institutional  or  other  bias. 
The  parties  have  the  right  to  discover, 
before  the  hearing,  all  the  information 
necepsary  to  provide  for  a  fair  and 
adequate  hearing.  Parties  may  obtain  the 
namfcis  of  all  witnesses  that  will  be 
presented,  along  with  a  brief  description 
of  thp  witnesses  qualifications  and  the 
subjKt  matter  of  the  testimony,  and 
they 'inay  obtain  each  document  that 
will  ^  intrcxluced  by  the  other  party. 
Since  the  violations  involved  will  be 
minor  in  nature  and  are  expected  to 
typi(}ally  involve  simple  and 
straightforward  factual  and  legal 
circij|mstances,  this  should  provide  a 
respondent  with  all  the  information 
needed  to  adequately  contest  a  ciiation. 
"In  addition,  the  citation  would  tvpically 
haveibeen  issued  immediately  upon  or 
shorjly  after  the  violation  is  detected, 
providing  respondents  with  ample 
opportunity  to  investigate  the 
circujmstances  of  an  alleged  violation.  In 
these  circumstances,  additional 
discqvery  would  not  be  expected  to 
significantly  advance  the  accuracy  of 
tlie  final  decision. 

The  hearing  allowed  under  the 
proposed  rules  would  provide 
respdadents  with  several  options  in 
presenting  relevant  evidence,  limited  by 
the  authority  of  the  Presiding  Officer  to 
deterrnine  the  manner  of  testimony  that 
is  mast  efficient  in  resolving  an  issue. 
Written  and  oral  testimony  are  both 
acceptable,  as  well  as  testimony 
provided  by  other  n»eans.  Respondents 
may  offer  any  facts,  statements, 
explanations,  documents,  testimony  or 
othericxculpatory  evidence  that  is 
relevant  to  issues  at  the  hearing.  A  right 
of  cross-examination  is  provided, 
although  EPA  is  considering  limiling 
cross-'examination  to  situations 
determined  appropriate  by  the  Presiding 
Officer.  This  form  of  hearing  clearly 
meets  the  requirements  of  section 
1 13((i)(3).  and  provides  respondents 
with  8  fair  opportunity  to  present 


evidence  and  argument  on  relevant 
issues.  Given  the  simple  and 
straightforward  nature  of  the  minor 
violations  expected  in  the  program, 
additional  procedures  would  not 
significantly  reduce  the  risk  of  an 
erroneous  imposition  of  a  civil  penalty. 
A  right  to  cross-e.xamine  witnesses,  as 
compared  to  limiting  cross  examination 
to  situations  where  deemed  appropriate 
by  the  Presiding  Officer,  would  allow 
for  additional  cross-examination  only 
where  the  Presiding  Officer,  a  neutral 
official,  had  already  determined  it  was 
inappropriate.  A  right  to  cross- 
examination  would  increase  the 
accuracy  of  the  hearing  only  in  those 
limited  cases  where  a  Presiding  Officer 
had  mistakenly  denied 
crossexamination.  EPA  expects  this 
kind  of  mistake  would  occur 
infrequently,  and  a  right  to  cross- 
examine,  therefore,  would  not 
significantly  increase  the  accuracy  of 
the  proceedings  in  the  great  bulk  of 
cases. 

The  Presiding  Officer  is  afforded 
substantial  discretion  to  tailor  the 
hearing  procedures  to  the  individual 
facts  and  circumstances  of  each  case. 
The  Presiding  Officer,  may.  for  example, 
hold  prehearing  conferences,  regulate 
the  course  of  the  hearing,  including  the 
form  and  extent  of  testimony  and 
crossexamination.  take  official  notice  of 
matters,  and  request  a  written  statement 
from  the  parties  post-hearing.  This 
Hexibility  should  increase  the  accuracy 
of  the  proceedings,  and  reduce  the  value 
of  mandating  additional  procedures.  See 
Chemical  Waste  Management.  873  F.2d 
at  1483. 

After  the  herring,  parties  may.  submit 
written  statements  to  the  Presiding 
Officer,  such  as  recommended  findings 
of  fad  and  conclusions  of  law,  at  the 
discretion  of  the  Presiding  Officer.  The 
Presiding  Officer  then  prepares  and 
transmits  a  recommended  decision  that 
is  forwarded  to  the  Regional 
Administrator  for  issuance  of  a  final 
decision.  There  is  no  administrative 
appeal  to  the  Administrator,  except  the 
Board  may  review  a  decision  sua 
sponte.  This  provides  for  at  least  one 
level  of  review  above  the  Presiding 
Officer,  and  in  some  cases  a  second 
level  of  review  by  the  Board, 
establishing  a  clear  mechanism  to 
correct  potential  errors  in  the 
recommended  decision.  It  should  also 
promote  consistency  within  a  region,  as 
well  as  national  consistency  if  and 
when  issues  of  national  importance 
arise. '2 


'•"(liven  the  minor  nature  of  (he  violalions  at 
issue.  EPA  rarely  expects  review  by  the  Board. 


Additional  procedures,  such  as  a  right 
to  comment  on  the  recommended 
decision,  would  not  significantly  add  to 
the  accuracy  of  these  procedures. 
Respondents  would  already  have  had  a 
full  opportunity  to  present  their 
position  on  the  issues  at  the  hearing, 
and  could  submit  proposed  findings  and 
conclusions  at  the  request  of  the 
Presiding  Officer.  All  of  this  would  be 
in  the  administrative  record,  and 
available  to  the  Regional  Administrator. 
Additional  right  to  comment  would  not 
be  expected  to  be  of  significant  benefit, 
given  the  minor  nature  of  the  factual 
and  legal  issues  involved. 

The  government's  primary  interest,  as 
previously  described,  is  to  implement 
on  effective  citation  program  without  an 
unnecessary-  drain  on  limited 
enforcement  resources.  An  effective 
program  calls  for  issuance  of  a  citation 
immediately  or  shortly  after  detection  of 
a  violation,  with  a  final  resolution 
accomplished  shortly  after  issuance  of 
the  citation.  This  will  maximize  the 
deterrent  effect  of  the  field  citation 
program,  and  minimize  the  amount  of 
resources  necessary  to  achieve  this  goal. 
The  proposed  hearing  procedures  meet 
these  objectives  by  using  simplified  and 
streamlined  procedures,  with  a 
relatively  limited  time  needed  to 
complete  all  procedures  iiecessarv  to  a 
final  decision  on  assessment  of  a 
penalty. 

Since  the  field  citation  program  fills 
a  gap  in  EPA's  enforcement  program,  it 
is  reasonable  to  expect  that  a  large 
number  of  citations  will  be  issued  in 
each  region,  addressing  simple,  easy  to 
prove  violations  and  assessing  small 
monetary  penalties.  While  the  nature  oj 
the  violations  and  the  penalty  should 
act  to  limit  the  number  of  hearings 
requested  by  respondents,  it  is 
reasonable  to  expect  that  a  significant 
number  of  hearings  may  be  requested  if 
EPA  issues  a  large  number  of  citations. 
In  that  context,  any  additional 
procedures  run  the  risk  of  significantly 
increasing  the  administrative  burden 
and  length  of  field  citation  proceedings. 
This  could  quickly  naake  the  program 
inefficient  and  a  drain  on  government 
resources,  given  the  small  potential 
penalties  and  the  limited  environmental 
concerns  involved  for  most  minor 
violations. 

EPA  believes  the  proposed  part  59 
procedures  faithfully  implement 
Congressional  intent  for  the  field 
citation  program,  and  satisf>'  procedural 
due  process  concerns.  This  belief  is 
bolstered  by  judicial  acceptance  of 
similar  procedures  in  a  variety  of  related 
situations.  See  Chemical  Waste 
Management,  Inc.  (court  upheld  EPA's 
non-APA  hearing  procedures  for 
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issuance  of  administrative  orders 
concerning  corrective  action  orders 
under  section  3008(h)  of  RCRA);  United 
States  V.  Independent  Bulk  Transport, 
Inc..  480  F.^upp.  474  (S.D.  NY  1979) 
(court  upheld  non-APA  hearing  held  by 
Coast  Guard  in  assessing  less  than  the 
maximum  $5,000  civil  penalty  per 
unlawful  discharge  under  the  Federal 
Water  Pollution  Control  Act). 

H.  Design  of  Field  Citations 

Field  citations  will  be  of  a 
standardized  format  nationwide,  and 
will  be  issued  in  triplicate.  The 
following  information  shall  be  included 
on  the  field  citation: 

(1)  Date  and  time  of  violation(s); 

(2)  Inspector's  name,  title,  and  office; 

(3)  Name  and  address  of  source; 

(4)  Name  and  telephone  number  of 
owner/operator  or  his/her 
rspresentative; 

(5)  Specific  violation(s); 

(6)  Location/source/description  of 
violation(s); 

(7)  Proposed  penalty; 

(8)  Notification  of  the  30-day  deadline 
to  either  pay  the  penalty  or  request  a 

.  hearing; 

(9)  Address  to  which  payment  must 
be  sent; 

(10)  Address  to  which  a  request  for  a 
hearing  must  be  sent; 

(11)  In.=:pector's  signature; 

(12)  Space  for  signature  indicating 
receipt;  and 

(13)  Citation  number. 

The  actual  format  of  the  citation  will 
be  published  In  the  Agency's  guidance 
document. 

V.  Section-by-Section  Analysis 

A.  Section  59.1     Purpose  and  Scope 

This  section  of  the  proposed  rule 
states  EPA's  authority  to  develop  a  field 
citation  program  and  explains  that 
procedures  developed  in  this  part  will 
be  used  in  administering  the  field 
citation  program.  The  section 
acknowledges  the  twin  goals  of  the  field 
citation  program:  ensuring  compliance 
with  the  Act  and  providing  for 
expedited  enforcement. 

B.  Section  59.2    Use  of  Number  and 
Gender. 

This  section  clarifies  that  words  in  the 
singular  also  include  the  plural,  and 
those  in  the  masculine  gender  also 
include  the  feminine,  and  vice  versa. 

C.  Section  59.3    Computation  of  Time 

This  section  provides  that  any  time 
period  specified  in  these  rules  shall 
begin  the  day  following  the  event  from 
which  the  period  begins,  and  shall 
include  Saturdays,  Sundays,  and 
Federal  legal  holidays. 


D.  Section  59.4    Defmitions 

This  section  provides  definitions  of 
terms  used  in  part  59. 

E.  Section  59.5    Determination  of  Minor 
Violation  and  Maximum  Proposed 
Penalty 

This  section  describes  the  process  that 
will  be  used  to  determine  whether  a 
violation  is  minor.  Each  violation  will 
be  evaluated  according  to  the  proposed 
list  of  factors  provided.  A  violation  will 
be  determined  as  minor  through 
evaluation  of  the  factors,  considered  as 
a  whole. 

Criminal  violations  will  not  be 
addressed  under  the  field  citations 
program.  Criminal  enforcement  action 
may  be  pursued  for  the  violations 
described  in  section  113(c).  These 
violations  include  "knowing"  violations 
such  as  knowing  endangennent,  in 
which  a  person  knowingly  releases  a 
hazardous  air  pollutant,  with  the 
knowledge  that  the  release  is  placing 
another  person  in  imminent  danger  of 
death  or  serious  bodily  injury. 

This  section  also  provides  the 
proposed  maximum  civil  penalty  for  a 
minor  violation  as  $5,000  per  day  of 
violation,  and  defines  a  field  citation's 
total  proposed  penalty  as  the  sum  of 
each  individual  minor  violation's 
proposed  penalty. 

Subpart  B — Rules  Governing  Hearings 
on  Field  Citations 

F.  Section  59.6    Scope  of  These  Rules 

This  section  outlines  the  purpose  of 
Subpart  B,  which  is  to  establish 
streamlined  administrative  procedures 
for  conducting  hearings  under  sedion 
§  113(d)(3)  of  the  Act. 

G.  Section  59.7    Issuance  and  Service 
of  Field  Citations 

This  section  describes  who  may  issue 
field  citations  and  what  should  be 
contained  therein.  The  section  also 
details  requirements  for  service  of  a 
field  citation.  The  statute  limits  the 
authority  to  issue  field  citations  to  EPA 
officers  or  employees. 

H.  Section  59.8    Presiding  Officer 

This  section  describes  the  role  and 
responsibilities  of  the  Presiding  Officer. 
There  are  no  specific  qualification 
requirements  except  that  the  Presiding 
Officer  be  neutral  to  the  controversy.  In 
most  cases  the  Presiding  Officer  will  be 
the  Regional  judicial  Officer.  The 
Presiding  Officer  is  authorized  to  take 
certain  actions,  but  also  must  abide  by 
the  limitations  imposed  under 
subsection  (c). 


/.  Section  59.9    Hearing  Clerk 

This  section  describes  the  role  and 
responsibilities  of  the  Hearing  Clerk, 
who  shall  be  designated  by  the  Regional 
Administrator. 


/.  Section  59.10 
Counsel 


Representation  by 


This  section  outlines  a  respondent's 
right  to  be  represented  by  counsel. 
Following  notification  of  such 
representation,  all  further  notification 
shall  be  directed  to  that  counsel. 

K.  Section  59. 1 1     Preliminary  Matters 

This  section  describes  the  process  by 
which  a  hearing  is  requested  and 
scheduled.  It  also  details  the  Presiding 
Officer's  discretion  in  granting  delays, 
continuances,  and  permission  to  amend 
a  response  or  raise  new  issues  prior  to 
a  scheduled  hearing. 

L.  Section  59.12    Revocation  of  Field 
Citation 

This  section  sets  forth  the  Agency's 
authority  to  revoke  a  field  citation,  in 
whole  or  in  part,  at  any  time  before  the 
penalty  amount  becomes  final. 

M.  Section  59  13    Request  for 
Confidential  Treatment 

This  section  describes  the  basis  for, 
and  procedure  by  whi'h  a  respondent 
may  request  confidential  treatment  of  a 
document  or  portion  thereof. 

N.  Section  59. 1 4    Consent  Agrcemen  ts 
and  Consent  Orders 

This  section  outlines  the  basis  for  a 
consent  agreement,  through  which  the 
Agency  and  the  respondent  formally 
agree  to  a  civil  penalty,  with  or  without 
conditions.  Thereafter,  the  Presiding 
Officer  shall  enter  a  consent  order  in 
accordance  with  the  terms  of  the 
consent  agreement.  The  consent  order 
may  be  filed  at  any  time  prior  to  final 
Agency  action,  and  constitutes  a  final 
order  that  may  not  be  appealed. 

O.  Section  59.15    Prehearing 
Conference 

This  section  provides  the  Presiding 
Officer  with  the  discretion  to  conduct  a 
prehearing  conference,  and  sets  forth 
matters  appropriate  for  discussion 
during  such  conference. 

P.  Section  59.16    Information  Exchange 

This  section  outlines  the 
responsibilities  of  each  party,  both  in 
serving  information  requests  and  in 
providing  information  requested  by  the 
other  party.  The  exchange  of 
information  shall  proceed  according  to 
the  schedule  established  by  the 
Presiding  Officer. 
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Q.  Section  59. 1 7    Subpoenas 

This  section  establishes  the  Presiding 
Officer's  right  to  subpoena  the 
testimony  of  witnesses  or  the 
production  of  dociunents,  or  both,  and 
establishes  the  manner  by  which 
subpoenas  shall  be  served. 

R.  Section  59.18    Hearing  Procedures 

This  section  outlines  the  basic 
requirements  for  the  conduct  of  the 
proceeding.  It  also  establishes  the  rights 
and  responsibilities  of  the  Presiding 
Officer  and  of  each  party  in  presenting 
or  receiving  evidence,  testimony, 
responses  and  rebuttals.  Either  party  has 
the  right  to  cross-examine  any  witness 
who  has  provided  direct  testimony, 
however,  such  crossexamination  is 
limited  to  the  issues  presented  in  direct 
testimony.  The  overall  format  for  the 
proceeding  is  informal,  and  the 
Presiding  Officer  has  the  discretion  to 
offer  opportunities  for  rebuttal  and 
re.sponse  to  rebuttal. 

S.  Section  59.19    Penalty  Assessment 
Criteria 

This  section  establishes  the  criteria 
which  shall  be  considered  by  the 
Presiding  Officer  in  reviewing  the 
penalty  amount  requested  by  the  field 
citation,  and  assigns  the  burden  of  proof 
for  each  criterion  either  to  the 
Respondent  or  to  the  Agency. 

T.  Section  59.20     Transcript  or 
Recording  of  Hearing 

This  section  provides  that  all  hearings 
will  be  tape  recorded  unless  both  parties 
agree  and  the  Presiding  Officer  directs 
otherwise.  A  verbatim  transcript  will 
not  normally  be  prepared,  however,  this 
section  outlines  the  requirements  and 
procedure  to  be  followed  if  either  party 
or  the  Presiding  Officer  should  specially 
request  that  such  a  transcript  be 
prepared. 


U.  Section  59.21 
Submissions 


Post-Hearing 


The  Presiding  Officer  may  request  a 
written  statement  from  each  party 
following  the  conclusion  of  the  hearing. 
Such  statements  are  limited  to  those 
matters  raised  at  the  hearing. 

V.  Section  59.22    Recommended 
Decision 

This  section  describes  the  procedural 
requirements  for  preparing, 
transmitting,  and  filing  a  recommended 
decision. 

W.  Section  59.23    Decision  of  the 
Regional  Administrator 

The  Regional  Administrator  must 
issue  a  final  decision  that  either  affirms, 
reverses,  or  modifies  the  recommended 


decision,  or  remands  the  case  to  the 
Presiding  Officer  for  further 
proceedings.  This  section  describes  the 
procedures  the  Regional  Administrator 
shall  follow  in  concluding  actions  taken 
under  this  part.  The  Regional 
Administrator's  decision  must  be  based 
on  applicable  law  and  the 
administrative  record,  which  includes 
the  recommended  decision  of  the 
Presiding  Officer.  The  final  decision 
becomes  effective  thirty  days  following 
the  date  of  issuance. 

X.  Section  59.24     Sua  Sponte  Review 

This  section  describes  the  role  of  the 
Environmental  Appeals  Board  in 
reviewing  the  Regional  Administrator's 
decision.  The  thirty-day  period  for  this 
review  coincides  with  the  thirty-day 
period  before  a  final  decision  becomes 
effective. 

Y.  Section  59.25    Payment  of  Assessed 
Penalty 

This  section  outlines  the  deadline  and 
method  of  payment  for  civil  penalties 
assessed  pursuant  to  this  part. 

VI.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4,  1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates^the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action."  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 


B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601  et  seq.,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  that 
de.scribes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.  In 
such  circumstances,  a  regulatory 
flexibility  analysis  is  not  required.  The 
expected  impact  of  this  proposed  rule  is 
negligible.  The  rule  creates  no  new 
requirements,  small  or  large,  and  is 
procedural  in  nature.  Accordingly.  I 
hereby  certify  that  these  proposed 
regulations  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  These  regulations,  therefore,  do 
not  require  a  regulatory  flexibility 
analysis. 

C.  Paperwork  Reduction  Act 

These  proposed  rules  do  not  contain 
any  information  collection  requirements 
subject  to  OMB  review  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

List  of  Subiects  in  40  CFR  Pari  59 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Labeling. 
Penalties.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  15.  1994. 
Carol  M.  Browner, 

AdminisUvtor. 

Part  59  is  proposed  to  be  added  to  40 
CFR  chapter  I  to  read  as  follows: 

PART  5&-FIELD  CITATION  PROGRAM 

Subpart  A— ^ope  of  Program 

Sec. 

59.1  Purpose  and  scope. 

59.2  Use  of  number  and  gender. 

59.3  Computation  of  time. 

59.4  Definitions. 

59.5  Determination  of  minor  violation  and 
maximum  proposed  penalty. 

Subpart  B — Rules  Governing  Hearings  on 
Field  Citations 

59.6  Scope  of  these  rules. 

59.7  Issuance  and  service  of  field  citations. 

59.8  Presiding  officer. 

59.9  Hearing  clerk. 

59.10  Representation  by  counsel. 

59.11  Preliminary  matters. 

59.12  Revocation  of  field  citation. 

59.13  Request  for  confidential  treatmeni. 

59.14  Consent  agreements  and  consent 
orders. 
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59.15  Prehearing  conr-^rence. 

59.16  Information  exchange. 

59.17  Subpoenas. 

59.18  Hearing  procedures. 

59.19  Penalty  assessment  criteria. 

59.20  Tran.script  or  rwording  of  hearing. 

59.21  Post  hearing  submissions. 

59.22  Recoreimendod  decision. 

59.23  Decision  of  the  n^oii<i! 
administrator. 

59.24  Sua  Sponte  review. 

59.25  Payment  of  assf-sscd  penalty. 
Authority:  42  U.S.C.  7413(d). 

Subpart  A— Scope  of  Program 

§  59. 1    Purpose  and  scope. 

Section  113(d)(3)  of  the  Clean  Air  Act 
(42  U.S.C.  7413(d;)  aa'.horizes  EPA  to 
implement  a  field  citation  program.  The 
regulations  in  this  part  establish  the 
standards  and  proredures  which  w\\\ 
apply  to  all  field  citations  issued  by 
EPA  under  this  authority.  The  field 
citation  prog! am  is  designed  both  to 
deter  minor  violations  of  the  Act  and  to 
expedite  enforcement  against  such 
violations. 

§  S9.2    Use  of  number  and  gender. 

As  used  in  this  part,  words  in  the 
singular  also  include  the  plural  and 
words  in  the  masculine  gender  also 
include  the  feminine  and  vice  versa,  as 
the  case  may  require. 

§  59.3    Computation  of  time. 

In  computing  any  period  of  time 
prescribed  or  allowed  in  this  part, 
except  as  otherwise  provided,  the  day  of 
the  event  from  which  the  designated 
period  begins  to  run  shall  not  be 
included.  Saturdays.  Sundays,  and 
Federal  legal  holidays  shall  be  included. 
When  a  stated  time  expires  on  a 
Saturday,  Sunday  or  legal  holiday,  the 
stated  time  period  shall  be  extended  to 
include  the  next  business  day. 

§59.4    Oerinltions. 
In  this  part: 

(a)  Act  means  the  Clean  Air  Act.  as 
amended  (42  U.S.C.  7401  et seq). 

(b)  Agency  or  "EPA"  means  the 
United  States  Environmental  Protection 
Agency. 

(c)  Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency,  or 
the  Administrator's  delegate. 

(d)  Complainant  means  the  Agency, 
acting  through  any  Agency  employee 
authorized  by  the  Administrator  to 
initiate  an  action  under  this  Part,  or 
authorized  to  conclude  such  an  action, 
in  whole  or  in  part,  upon  consent. 

(e)  Consent  agreement  means  a 
written  agreement  executed  by 
Complainant  and  Respondent, 
consisting  of: 


(1)  Stipulations  by  the  parties 
establishing  subject  matter  jurisdiction; 

(2)  An  admission  by  Respondent  that 
it  had  violated  the  Act  as  alleged  in  the 
field  citation  or  a  statement  by 
Respondent  that  it  neither  admits  nor 
denies  such  violation;  and 

(3)  Agreement  as  to  the  assessment  of 
a  stated  civil  penalty,  with  or  without 
conditions. 

(i]  Consent  order  means  an  order 
entered  by  the  Presiding  Officer  in 
accordance  with  the  consent  agreement 
of  the  parties. 

(g)  Field  citation  means  an 
administrative  complaint  which  is 
issued  by  the  complainant  as  a 
document  that: 

(1)  Names  one  or  more  respondents; 

(2)  .\lleges  one  or  more  minor 
violations  of  applicable  law,  stating 
with  reasonable  specificity  the  nature  of 
the  alleged  violations;  and 

(3)  Proposes  that  a  penalty  be  assessed 
upon  the  respondent  as  authorized  by 
applicable  law. 

(h)  Hearing  clerk  means  the  person 
authorized  by  the  Administrator  or 
Regional  Administrator  to  serve  as 
hearing  clerk. 

(i)  Minor  violation  means  a  violation 
which  is: 

(1)  Minor  in  nature  as  determined  by 
one  or  more  relevant  factors  listed  in 

§  59.5(a)  and 

(2)  Addressed  by  the  Agency  as  a 
minor  violation. 

(j)  Penalty  means  the  civil  penalty 
assessed  against  a  respondent  under  this 
part  for  one  or  more  minor  violations  of 
the  Act. 

(k)  Presiding  officer  means  the  person 
designated  by  the  Administrator  or 
Regional  Administrator  to  preside  at 
hearings  conducted  under  this  part. 

(1)  Regional  Administrator  means  the 
Administrator  of  the  Regional  Office  of 
the  EPA  Region  in  which  the  alleged 
violation  occurred,  or  any  officer  or 
employee  thereof  to  whom  his  authority 
has  been  duly  delegated. 

(m)  Respondent  means  any  person 
named  in  the  field  citaticn. 

§  59.5    Determination  of  minor  violation 
and  maximum  proposed  penalty. 

(a)  The  following  factors  shall  be 
considered  in  determining  whether  a 
violation  i^^minor  under  the  Act: 

(1)  Whether  the  violation  is  readily 
recognizable; 

(2)  Risk  of  environmental  harm; 

(3)  Time  required  to  correct  the 
violation; 

(4)  Effort  required  to  correct  the 
violation; 

(5)  Expense  required  to  correct  the 
violation; 

(6)  Frequency  of  the  violation; 


(7)  Duration  of  the  violation; 

(8)  Importance  of  the  violated 
requirement  to  the  specific  program; 
and 

(3)  Other  factors  as  appropriate. 

Criminal  violations  shall  not  be 
addressed  through  issuance  of  field 
citations. 

(b)  The  maximum  civil  penalty  which 
may  be  proposed  for  each  minor 
violation  shall  not  exceed  $5,000  per 
day  for  each  violation.  The  total 
cumulative  penalty  proposed  in  a  field 
citation  is  the  sum  of  the  proposed 
penalties  corresponding  to  each  minor 
violation  alleged  in  the  field  citation. 
The  maximum  cumulative  penalty 
which  may  be  proposed  in  any  single 
field  citation  is  (insert  dollar  amount 
f.'om  $15,000  to  $25,000). 

Subpart  B — Rules  Governing  Hearings 
on  Field  Citations 

§  59.6    Scope  of  these  rules. 

This  subpart  sets  forth  procedures  for 
the  issuance  of  field  citations  and  for 
the  administration  of  administrative 
hearings  on  field  citations  under  section 
113(d)(3)  of  the  Act. 

§  59.7    issuance  and  service  of  field 
citations. 

(a)  A  field  citation  may  be  issued  by 
the  complainant  to  any  person  for  any 
minor  violation  of  the  Act  or  for  any 
minor  violation  of  any  regulations 
promulgated  under  the  Act. 

(b)  A  field  citation  shall  list: 

(1)  Each  alleged  minor  violation; 

(2)  The  penalty  amount  proposed  for 
each  violation; 

(3)  The  total  proposed  penalty 
amount;  and 

(4)  The  address  of  the  Regional  office 
issuing  the  field  citation;  the  address  of 
the  Federal  repository  to  which 
payment  of  the  proposed  penalty  may 
be  sent;  and  the  address  of  the  Hearing 
Clerk  to  whom  a  request  for  a  hearing 
shall  be  submitted. 

(c)  A  field  citation  shall  be  served  on 
the  respondent  personally  or  by 
certified  mail,  return  receipt  requested 
(or  any  other  manner  of  service  that  is 
no  less  speedy  and  reliable),  with  an 
attached  certificate  of  service.  Service 
upon  a  corporation,  partnership  or  other 
unincorporated  association  shall  be 
made  personally,  or  by  certified  mail, 
return  receipt  requested  (or  by  any  other 
manner  of  service  that  is  no  less  speedy 
and  reliable),  directed  to  an  officer, 
partner,  managing  or  general  agent,  or  to 
any  person  authorized  by  appointment 
or  by  federal  or  State  law  to  receive 
service  of  process.  Service  upon  a 
federal  agency.  State  or  municipal 
government.  State  or  municipal  agency 
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or  other  instrumentality  thereof  shall  be 
made  in  the  manner  prescribed  by  the 
applicable  law  for  service  of  process. 

(d)  Proof  of  service  of  the  field 
citation  shall  be  made  by  affidavit  of  the 
person  making  personal  service,  or  by 
properly  executed  return  receipt,  and 
shall  be  filed  with  the  Hearing  Clerk. 

§59.8    Presiding  officer. 

(a)  The  Presiding  Officer  shall  have 
the  authority  to: 

(1)  Issue  subpoenas  pursuant  to 

§  59.17  for  the  attendance  and  testimony 
of  witnesses  and  for  the  production  of 
relevant  information  and  documents. 

(2)  Issue  or  modify  a  prehearing  order 
pursuant  to  §  59.15(c); 

(3)  Schedule  and  further  limit  the 
information  exchange  pursuant  to 
§59.16; 

(4)  Impose  sanctions  pursuant  to 

§  59.16  or  to  aid  in  the  maintenance  of 
order  and  the  efficient  and  impartial 
administration  of  justice;  and 

(5)  Certify  the  administrative  record 
and  set  forth  and  transmit  a 
recommended  decision  pursuant  to 
§59.22. 

(b)  The  Presiding  Officer  shall,  in  a 
timely  fashion: 

(1)  Carry  out  his  duties  as  required  by 
this  part; 

(2)  Oversee  and  direct  the  activities  of 
the  Hearing  Clerk  in  an  action  under 
this  part; 

(3)  Schedule  activities  of  the  parties 
pursuant  to  the  requirements  of  this 
part;  and 

(4)  Take  any  other  action  necessary 
for  the  maintenance  of  order  and  for  the 
efficient  and  impartial  adjudication  of 
allegations  arising  in  an  action  under 
this  part. 

(c)  The  Presiding  Officer  shall  not: 

(1)  Have  any  prior  connection  with 
the  action  before  him,  including  the 
performance  or  supervision  of 
investigative  or  prosecutorial  functions; 

(2)  Have  any  interest  in  the  outcome 
of  the  action; 

(3)  Grant  an  extension,  delay  or 
continuance  to  a  party  based  on  a 
party's  request  for  information  pursuant 
to  law  outside  the  scope  of  this  part; 

(4)  Allow  the  introduction  of  any 
document  or  testimony  into  the 
administrative  record  relating  to 
settlement  of  the  instant  action;  or 

(5)  Dismiss  the  field  citation. 

§59.9    Hearing  clerk. 

The  Regional  Administrator  shall 
designate  a  Hearing  Clerk.  After  the 
filing  of  a  field  citation  by  the 
Complainant  with  the  Regional  Hearing 
Clerk,  the  Hearing  Clerk  shall: 

(a)  Timely  notily  each  party  in  writing 
of  the  name  of  the  Presiding  Officer 
designated  to  preside  over  the  case; 


(b)  Record  the  date  of  receipt  of  each 
document  received  regarding  the  action; 

(c)  Timely  notify  the  Presiding  Officer 
of  the  receipt  of  any  document  filed 
with  the  Clerk  by  either  party; 

(d)  Perform  such  other  functions  as 
required  by  the  Presiding  Officer  to 
assist  him  in  carrying  out  his 
responsibilities  under  this  part;  and 

(e)  Perform  such  ministerial  and 
clerical  functions  as  required  by  the 
Regional  Administrator  or  by  the 
Environmental  Appeals  Board  to  assist 
each  in  carrying  out  its  responsibilities 
under  this  part. 

§  59.10    Representation  by  counsel. 

The  respondent  has  the  right  to  be 
represented  at  all  stages  of  the 
proceedings  by  counsel.  Following 
notification  that  a  respondent  is 
represented  by  counsel,  all  further 
communications  regarding  the 
proceedings  shall  be  directed  to  that 
counsel. 

§  59. 1 1    Preliminary  nrwtters. 

(a)  Within  30  days  after  receipt  of  the 
field  citation,  the  respondent,  or  counsel 
for  the  respondent,  may: 

(1)  Request  a  hearing; 

(2)  Provide  any  written  evidence  and 
arguments  in  lieu  of  a  hearing;  or 

(3)  Pay  the  penalty  proposed  in  the 
citation.  A  hearing  must  be  requested  in 
writing  and  must  specify  the  issues 
which  are  in  dispute.  Any  request  for 
hearing  shall  be  filed  with  the  Hearing 
Clerk. 

(b)  The  right  to  a  hearing  is  waived  if 
the  respondent  fails  to  submit  the 
request  to  the  Hearing  Clerk  within 
thirty  (30)  days  after  service  of  the  field 
citation.  , 

(c)  If  the  respondent  fails  to  respond 
to  the  field  citation  in  accordance  with 
the  provisions  of  this  section,  the 
penalty  proposed  in  the  field  citation 
shall  be  final  and  immediately  payable. 
The  Agency  shall  file  with  the  Hearing 
Clerk,  no  later  than  ten  (10)  days 
following  the  respondent's  failure  to 
respond,  a  written  explanation 
supporting  the  penalty  amount 
requested  by  the  field  citation. 

(d)  The  Presiding  Officer  shall 
promptly  schedule  all  hearings.  The 
Presiding  Officer  shall  grant  such  delays 
or  continuances  as  may  be  necessary  or 
desirable  in  the  interest  of  fairly 
resolving  the  case. 

(e)  The  respondent  may  amend  the 
response  no  later  than  ten  (10)  days 
prior  to  the  scheduled  hearing  date. 
Issues  raised  later  than  ten  (10)  days 
before  the  scheduled  hearing  may  be 
presented  only  at  the  discretion  of  the 
Presiding  Officer. 


§59.12    Revocation  of  field  citation. 

At  any  time  before  the  penalty 
proposed  by  the  field  citation  becomes 
final,  the  Complainant  may  revoke  the 
field  citation,  in  whole  or  in  part, 
without  prejudice. 

§  59.13    Request  for  confidential  treatment 

(a)  A  request  for  confidential 
treatment  of  a  document  or  portion 
thereof  may  be  made  by  the  respondent 
on  the  basis  that  the  information  is: 

(1)  Confidential  financial  information, 
trade  secrets,  or  other  material  exempt 
from  disclosure  by  the  Freedom  of 
Information  Act  (5  U.S.C.  552); 

(2)  Required  to  be  held  in  confidence 
by  18  use.  1905;  or 

(3)  Otherwise  exempt  by  law  from 
disclosure. 

(b)  The  respondent  must  submit  the 
request  for  confidential  treatment  to  the 
Presiding  Officer  in  writing  and  must 
state  the  reasons  justifying 
nondisclosure.  Failure  to  make  a  timely 
request  mayresuh  in  a  document  being 
considered  as  nonconfidential  and 
subject  to  release. 

§59.14    Consent  agreements  and  consent 
orders. 

(a)  At  any  time  before  final  Agency 
action,  the  complainant  and  the 
respondent  may  settle  an  action,  in 
whole  or  in  part,  by  agreeing  upon  a 
civil  penahy,  with  or  without 
conditions.  The  parties  shall 
memorialize  such  an  agreement  in  the 
form  of  a  consent  agreement.  The 
Presiding  Officer  shall  thereafter  enter  a 
consent  order  in  accordance  with  the 
terms  of  the  consent  agreement.  Such 
consent  order  may  not  be  appealed  to 
federal  court  by  either  party. 

(b)  If  the  filing  of  the  consent  order 
with  the  Hearing  Clerk  pursuant  to 
paragraph  (a)  of  this  section  does  not 
wholly  conclude  the  action,  the 
Presiding  Officer  shall  promptly  inform 
the  parties  of  the  schedule  of  the 
remaining  proceedings. 

§  59.1 5    Prehearing  conference. 

(a)  Within  thirty  (30)  days  following 
receipt  of  the  respondent's  response  to 
the  field  citation,  the  Presiding  Officer 
may.  in  his  discretion,  hold  a  prehearing 
conference.  The  Presiding  Officer  may 
conduct  the  conference  in  person  or  by 
telephone. 

(b)  At  the  prehearing  conference,  the 
Presiding  Officer: 

(1)  May  attempt  to  simplify  issues  and 
assist  the  parties  in  reaching  a 
stipulation  as  to  facts  that  are  not  in 
dispute; 

(2)  May.  upon  request  of  either  party, 
schedule  an  exchange  of  information  in 
accordance  with  §59.16; 
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(3)  Shall  establish  a  time  and  place  for 
the  hearing  and 

(4)  May  discuss  other  appropriate 
matters. 

(c)  The  Presiding  Officer  may  issue  a 
prehearing  order  to  the  parties,  no  later 
than  twenty  (20)  days  follov.  ing  th.j 
conference,  which  memorializes  the 
Hilings  of  the  Presiding  Officer  made  at 
the  prehea.'-ing  conference. 

§  59.16    InformcL'Jon  exchange. 

(a)  SubJ€H,t  to  anv  limitation  imposed 
by  Ihfl  Presiding  Cillcer  in  a  prehearing 
order  issued  pursuant  to  §  59.15(c)  each 
party  shall  prcvide.  in  writing,  the 
following  information: 

(1)  The  name  of  each  witness  it 
intends  to  present  at  the  hearing  and  the 
subject  matter  of  the  intended 
testimony  and 

(2)  Eacn  document  it  intends  to 
introfluce  at  the  hearing. 

fb)  The  re':pondent  shall  provide  the 
following  irJormation  in  writing,  to  the 
Agency: 

(1)  If  the  respondent  contends  that  it 
is  unable  to  pay  the  proposed  penahy, 
the  respondent  shall  submit  financial 
information  in  support  of  such  claim, 
including,  but  not  limited  to.  complete 
copies  of  i'i  fuderiil  income  tax  returns 
for  the  previou-i  three  years; 

(2)  The  respondent's  not  promts, 
delayed  or  avoided  costs,  or  any  o'.ber 
form  of  economic  bcriefU  resulting  from 
any  activity  or  faiiare  to  act  by  the 
respondent  which  is  alleged  in  the  Field 
citation;  and 

(1)  The  respondent's  good  faith  efforts 
to  comply  "Aith  tlie  applicable  C.leiin  Air 
At:t  renuiremonts. 

(c)  Tne  panics  shall  conduct  the 
exchange  of  information  according  to 
the  schedule  established  by  the 
Presiding  Officer  pursuant  to  §  59.15(c). 

(di  Eacli  party  snail  file  its 
information  exchange  with  the  Hearing 
Clerk  and  shall  simultaneously  serve 
copies  thereof  personally  or  by  certified 
mail  (or  any  other  manner  of  service 
that  is  no  less  speedy  and  reliable),  with 
an  attached  certificate  of  service,  upon 
the  other  party  and  the  Presiding 
Officer. 

(e)  The  Presiding  Officer  has  the 
discretion  to  impose  on  any  party  that 
fails  to  comply  with  the  requirements  of 
this  section  any  sanction  that  is  just  and 
proper. 

§59.17    Subpoenas. 

(a)  The  Presiding  Officer  may.  on  his 
own  initiative  or  at  the  request  of  either 
party,  subpoena  the  testimony  of 
witnesses  or  the  production  of 
documents,  or  both,  for  a  hearing 
conducted  pursuant  to  §  59.16. 

(b)  The  Presiding  Officer  shall  serve 
the  subpoena  upon  its  recipient  in  the 


manner  prescribed  for  the  service  of  a 
field  citation  pursuant  to  5  59.7(d). 

(c)  The  Presiding  Ofucer  shall  file  a 
copy  of  the  subpoena  with  the  Hearing 
Clerk. 

§53.18    Hearing  procedures. 

(a)  The  Presiding  Officer  shall 
conduct  a  fair  and  impartial  proceeding 
in  which  each  party  has  a  n;asonable 
opportunity  to  bo  he.ird  and  to  pre^«nt 
evidence.  Each  witne;;s  shall  testify  in 
tb.e  form  determined  by  th?  Presiding 
Officer  to  be  most  effi:;i?iit  in  resolving 
an  isr.uc.  Forms  of  testii'iony  include 
ornl  testimony  provid^xl  in  p*:rson  or  by 
ether  raoans.  and  \vntt';n  c-r  othcrw'is'-^ 
recorded  testimony.  The  Prcsidins! 
Cffif  or  may  Tin  it  the  n-.;inh'.r  of 
witnesses  and  the  sccy-'fr  and  extent  of 
ar.v  ;'ire<:t  e.xamination  or  cross- 
examination  as  ntKen  ary  to  protect  the 
interests  of  ju.iice  an.d  conduct  a 
reasonably  expeditious  hearing. 

(r?)  The  Af;ency  rf  pr  •  ;*ntaJive  shall 
piet;ent  tlie  field  citation  r-.nd  the 
e\idL;noe  supportinf"  its  issuance,  and 
any  other  ma'.erial  that  if  po.-finent  to 
the  i:i.si!  s  to  hn  dett;nn;;ied  by  the 
Presiding  Officer  The  respondent  has 
the  noht  to  exarune,  and  to  respond  to 
cr  r'jbut.  the  fitld  citation  and  any 
proffered  e-  idence  and  materiaL  The 
respi^r.dont  may  off^r  any  fjcts, 
tlT-tuLnents.  tc3tir.io::^y  or  oUier 
exculpatniy  evidence  which  bears  on 
appropriate  issues,  or  which  may  be 
relevant  (o  the  size  of  ;in  r:pprop:i,jk« 
penalty.  Any  opposing  pnriy  has  a  right 
of  crosse-xamination  riter  the 
introduction  of  a  witness"  direct 
testimony.  A  party  shall  not  crosc- 
er'iamine  regarding  a  matter  that  is 
outside  of  die  scope  of  the  direct 
e.xumiuittion.  The  Presiding  Officer  may 
require  the  authentication  of  any  written 
exhibit  or  statement. 

(c)  At  the  close  of  the  rcinondcnt's 
presentation  of  evidence,  the  Presiding 
Officer  may  allow  the  introduction  of 
rebuttal  evidence  by  the  Agency 
representative.  The  Presiding  Officer 
may  allow  the  respondent  to  respond  to 
any  such  evidence  submitted  by  the 
Agency. 

(d)  In  receiving  evidence,  the 
Presiding  Officer  is  not  bound  by  the 
Federal  Rules  of  Evidence.  In  evaluating 
the  evidence  presented,  the  Presiding 
Officer  shall  give  due  consideration  to 
the  reliability  and  relevance  of  each 
item  of  evidence. 

(e)  The  Presiding  Officer  may  take 
notice  of  matters  which  are  not  subject 
to  reasonable  dispute  and  are  commonly 
known  in  the  community,  or  are  capable 
of  accurate  and  ready  determination  by 
resort  to  sources  whose  accviracy  carmot 
reasonably  be  questioned,  fhior  to 


t.iking  notice  of  a  matter,  the  Presiding 
Officer  shall  give  each  party  an 
opportunity  to  .show  why  notice  should 
not  be  t;ikeii.  In  any  case  in  which 
notice  is  taken,  the  Presiding  Officer 
shall  place  in  the  record  g  written 
statement  of  the  mattei  as  to  which 
notice  was  taken  with  the  basis  for  such 
notice,  including  either  a  statement  that 
the  parties  consented  to  notice  being 
taken  or  a  summary  of  any  pany  s 
objcctioiiS. 

§  59. 1 9    Penalty  assessfr ent  criteria. 

(a)  The  Presiding  Officer  shall 
consider  the  followi'.ig  critena  in 
reviewing  the  penalty  proposed  in  the 
field  ci'.^tion: 

f  1 )  The  si  /'.e  of  .he  i  -  .i.'/!55; 

(2}  The  economic  i.npaci  of  the 
perr.l'y  on  the  trus ir.Lss; 

{.i]  The  respo.ident  s  full  compilincc 
history,  and  good  fd;«-h  efforts  by  t;ie 
le'jpo.ndent  to  coTiplv, 

(4)  The  du.'-i.ti;.n  of  the  violation  as 
established  by  any  c:<^'dible  evidence 
(including  evid'.T.ce  otl.er  th  ui  the 
applicable  test  m^'thod); 

(oj  Pcjment  by  the  ■■espondent  of 
penalties  previously  asiCi^sad  for  (he 
f.amo  violation; 

(r)  The  economic  benefit  of 
noncc:rr.pIia.nc:-; 

(7)  The  .scrio.:snLS5  of  the  violntion; 
and 

(8)  Such  other  factors  as  justice  may 
require.  . 

(b)  The  burden  of  going  fcr.vard  with 
respK.t  to  criteria  iii  paragraphs  U][l), 
(2),  (3).  (■>)■  and  K.|  of  this  str.tion,  is  on 
the  respondent.  The  burden  of  going 
forward  with  respect  to  cr.teria  i^i 
paragraphs  (a)',!)' and  17)  of  this  section 
is  on  the  Agency.  The  burden  of  going 
forward  with  respect  to  criterion  in 
paragraph  (a)(S)  of  this  section  is  on  the 
party  proffering  such  factors.  Failure  of 
the  respondent  to  meet  its  burden  with 
respect  to  any  applicable  criterion  shall 
mean  that  a  penahy  amount  that  is 
appropriate  in  light  of  other  criteria 
shall  also  be  appropriate  in  light  of  such 
criterion  for  which  the  respondent 
failed  to  meet  its  burden. 

§  59.20    Transcript  or  recording  of  hearing. 

(a)  The  hearing  shall  be  tape  recorded 
unless  the  parties  agree  and  the 
Presiding  Officer  directs  olherwiso.  A 
verbatim  transcript  will  not  normally  be 
prepared,  but  may  be  ordered  by  the 
Presiding  Officer  if  deemed  necessary  to 
permit  a  full  and  fair  review  and 
resolution  of  the  case.  If  not  so  ordered 
by  the  Presiding  Officer,  a  party  may,  at 
its  own  expense,  cause  a  verbatim 
transcript  to  be  made.  The  party  causing 
the  verbatim  transcript  to  be  made  shall 
submit  one  (1)  copy  to  the  Presiding 
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Ofilcer  and  one  (1)  copy  to  the  other 
party. 

(b)  The  transcript  or  recording  of  the 
hearing,  together  with  all  written 
submissions  made  by  the  parties,  shall 
become  part  of  the  administrative  record 
for  the  proceeding. 

§  59^1    Post-hearing  submissions. 

The  Presiding  Officer  may  request, 
within  a  reasonable  time  following  the 
conclusion  of  the  hearing,  that  the 
parties  submit  a  written  statement  for 
his  consideration  including,  but  not 
limited  to,  proposed  recommended 
findings  of  fact  and  conclusions  of  law. 
Such  written  statement  shall  be  limited 
to  the  matters  raised  at  the  hearing. 


§  59|22    Recommended  decision. 

(a)  Within  a  reasonable  time  after  the 
cnnLlusion  of  the  hearing,  tlie  Presiding 
Offilner  shall: 

(1)  Certify  the  administrative  record 
as  complete; 

(2)  Make  the  administrative  record 
avajlfible  to  the  Regional  Administrator; 
and 

(3J);  Prepare  and  transmit  a 
recommended  decision  to  the  Regional 
Adijiinistrator.  The  recommended 
decision  shall  address  all  material 
issups  of  fact  or  law  properly  raised  by 
the  respondent,  and  shall  recommend 
thatjthe  field  citation  be  affirmed, 
modified  or  withdrawn.  The 
recommended  decision  shall  be  based 
on  substantial  evidence  in  the 
adniihistrative  record,  taken  as  a  whole, 
and  Ishall  provide  citations  to  relevant 
material  contained  in  that  record. 

(hi  The  Presiding  Officer  shall  file  a 
ropy  of  the  recommended  decision  with 
the  Hearing  Clerk  at  the  time  of  its 
transmittal  to  the  Regional 
Administrator.  The  Hearing  Clerk  shall 
imnwdiately  serve  each  party  with  a 
copV  bf  the  recommended  decision. 

§  53.M    Decision  of  the  regional 
administrator. 

(a)  Following  rt>ceipt  of  the 
rt'coramended  derision,  the  R<'gionaI 
Administrator  shall  i.ssue  a  final 
decision  that  either  affirms,  reverses,  or 
modifies  the  recom.m'>nded  docision  or 
remdnds  the  case  to  t!ie  Presiding 
Officer  for  further  proceedings.  The 
Regional  Administrator's  decision  may 
compromi.se,  modify,  or  remit  the 
penalty  requested  by  the  recommended 
decii  ion.  with  or  without  conditions. 

(b)  If  the  Regional  Administrator 
rejecls  the  recommendation  of  the 
Presicjiug  Officer,  in  whole  or  in  part, 
the  cJticision  shall  include  a  written 
expliination  for  that  rejection  that  states 
each  point  of  disaj^reement  with  the 
n.ccnmendation  of  the  Presiding 


Officer.  If  the  Regional  Administrator 
determines  that  the  proposed  penalty 
assessment  must  be  withdrawn,  such 
action  may  be  done  without  prejudice. 

(c)  The  Regional  Administrator's 
decision  shall  bo  supported  by  clear 
reasons  and  by  the  administrative 
record  and  shall  include  a  statement  of 
the  right  to -judicial  review  and  of  the 
procedures  and  deadlines  for  obtaining 
judicial  review.  The  decision  shall  be 
comprised  of  the  Regional 
Administrator's  findings  of  fact, 
conclusions  of  law.  and  assessment  of 
an  appropriate  penalty  after  taking  into 
account  all  applicable  statutory  and 
penalty  factors. 

(d)  For  purposes  of  appeal,  the  final 
decision  of  the  Regional  Administrator 
pursuant  to  this  part  shall  be  deemed 
issued  five  (5)  days  following  the  date 
of  mailing  of  the  decision  to  the 
respondent.  The  final  decision  becomes 
effective  thirty  (30)  days  following  its 
date  of  issuance  unless  an  appeal  is 
taken  pursuant  to  section  113(d)(4)  of 
the  Clean  Air  Act.  42  U.S.C.  7413(d)(4) 
before  that  date.  The  issuance  of  the 
final  decision  by  the  Regional 
Administrator  pursuant  to  this  section 
constitutes  final  Agency  action  on  its 
effective  dale. 

§  59.24    Sua  Sponta  review. 

The  Environmental  Appeals  Board 
may,  on  its  ov/n  initiative,  within  thirty 
(30)  days  of  the  date  of  issuance  by  the 
Regional  Administrator  of  a  final 
decision  pursuant  to  §59.23,  suspend 
implementation  of  such  decision  for  the 
purpose  of  reviewing  its  conclusions  of 
law  or  its  sufficiency  under  §  59.23(c). 
The  Environmental  Appeals  Board,  after 
such  review,  may  amend  its  conclusions 
of  law,  v/ithdraw  the  field  citation, 
remand  the  case  for  appropriate  action 
to  the  Regional  Administrator,  or  may 
allow  the  decision  to  issue  unchanged. 
In  any  action  in  which  the 
Environmental  Appeals  Board  acts 
pursuant  to  this  section,  the  provisions 
of  §59.23  sholl  apoly,  except  that: 

(a)  The  Regional  Administrator  who 
issued  the  final  decision  shall  he 
deemed  the  rocom.mending  Presiding 
Officer  for  purposes  of  §  59.22; 

(b)  Upon  suspension  of  the  final 
decision,  the  Environmental  Appeals 
Board  shall  be  deemed  the  Regional 
Administrator  for  purposes  of  §59.23; 

(c)  The  Regional  Administrator's 
decision,  except  for  its  findings  of  fact, 
shall  be  deemed  a  recommended 
decision;  the  Regional  Administrator's 
findings  of  fact  are  findings  for  purposes 
of  this  part  and  are  not  subject  to  review 
by  the  Environmental  Appeals  Board; 

(d)  If  the  Environmental  Appeals 
Board  does  not  amend  the  Regional 


Administrator's  conclusions  of  law  nor 
determine  that  the  order  is  insufficient 
under  §  59.23(c).  the  Regional 
Administrator's  penalty  determination 
is  not  subject  to  review.  If  the 
Environmental  Appeals  Board  amends 
the  Regional  Administrator's 
conclusions  of  law  or  determines 
insufficiency,  the  Regional 
Administrator's  penalty  determination 
shall  be  remanded  by  the  Environmental 
Appeals  Board  to  the  Regional 
Administrator  for  appropriate  action, 
except  that  if  the  Environmental 
Appeals  Board  determines  that  the 
respondent  is  not  liable  for  the 
violations  alleged  under  applicable  law, 
then  the  Environmental  Appeals  Board 
shall  withdraw  the  field  citation  and  the 
final  decision  of  the  Regional 
Administrator  without  remand; 

(e)  If  the  Environmental  Appeals 
Board  allows  the  final  decision  to  issue 
unchanged,  the  requirements  of 
§  59.23(c)  shall  not  apply; 

(0  If  the  Environmental  Appeals 
Board  amends  or  remands  the  decision, 
the  requirements  of  §  59.23(c)  to  make 
findings  of  fact  and  to  assess  the 
appropriate  penalty  shall  not  apply;  and 

(g)  The  Environmental  Appeals 
Board's  decision  to  suspend 
implementation  of  a  final  decision  shall 
not  be  deemed  final  Agency  action  for 
the  purposes  of  §  59.23(d). 

§  59.25    Payment  of  assessed  penalty. 

Except  as  may  otherA-ise  be  provided 
by  applicable  law  and  the  provisions  of 
any  applicable  consent  order,  the 
respondent  shall  pay,  within  thirtv  (30) 
days  of  the  effective  date  of  the  final 
deci:sion,  any  civil  penalty  asses.';ed 
pursuant  to  ihis  part  by  forwardin:;  to 
the  address  provided  by  the  field 
citation  a  cashier's  or  certified  chei  k, 
payable  to  "Treasurer,  The  United 
States  of  America." 

[FR  D(m:.  94-10137  Filed  5-2-94;  845  am| 
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40  CFR  Part  65 
[FRL-4877-6] 
R!N  206C-ACei 

Regulations  Governing  Awards  Under 
Section  113(0  of  the  Ciean  Air  Act 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACTIO.N:  Notice  of  proposed  rule. 

SUMMARY:  This  proposed  rule  sets  forth 
criteria  and  procedures  for  the  granting 
of  awards  as  authorized  by  an 
amendment  to  the  Clean  Air  Act  (the 
Act).  The  amendments  added  section 
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113(0  to  the  Act.  which  authorizes  tlie 
Administrator  of  the  Environmental 
Protection  Agency  discretion  to  pay  an 
award,  not  to  exceed  $10,000.  to  any 
person  who  furnishes  information  or 
services  which  load  to  a  criminal 
conviction  or  a  judicial  or 
administrative  civil  penalty  enforced 
under  section  113  of  the  Act  for  a 
violation  of  titles  I.  Ill,  IV,  V,  or  VI  of 
the  Act,  as  amended.  Section  113(0  also 
authorizes  the  Administrator  to 
prescribe,  by  regulation,  additional 
criteria  for  eligibility  for  such  an  award. 
Tliis  proposed  rule  sets  forth  such 
additional  criteria  for  eligibility.  In 
addition,  this  proposal  establishes 
procedures  to  petition  the  Agency  for 
consideration  for  an  award,  including 
what  information  must  be  submitted  in 
such  petitions,  and  describes  award 
criteria.  This  proposed  rule  also 
provides  an  assurance  of  confidentiality 
as  to  the  identity  of  persons  who 
provide  information  or  services  on  a 
confidential  basis.  Furthermore,  to 
implement  the  goal  of  the  program,  this 
rule  provides  direction  for  providing 
information  or  services  regarding 
potential  violations. 
DATES:  Comments.  Written  comments 
on  the  proposed  rule  must  be  received 
on  or  before  July  5,  1994. 

Public  Hearing.  A  public  hearing  will 
be  held,  if  requested,  to  provide 
interested  persons  an  opportunity  for 
oral  presentation  of  data,  views,  or 
arguments  concerning  the  proposed 
rule.  If  anyone  contacts  EPA  requesting 
to  speak  at  a  public  hearing  by  June  6, 
1994,  a  public  hearing  will  be  held  June 
8,  1994. 

ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to:  Air  Docket  (LE-131), 
Attention:  Docket  Number  A-94-05, 
U.S.  Environmental  Protection  Agency, 
room  M-1511, 1st  Floor,  Waterside 
Mall,  401  M  Street,  SW.,  Washington, 
DC  20460. 

Public  Hearing.  The  public  hearing 
will  be  held  at  the  EPA  Auditorium,  401 
M  Street,  SW..  Washington,  DC. 

Docket.  Materials  relevant  to  this 
rulemaking  are  contained  in  Docket 
Number  A-94-05.  The  docket  is 
available  for  public  inspection  and 
copying  between  8  a.m.  and  3:30  p.m.. 
Monday  through  Friday,  at  EPA's  Air 
Docket,  room  M-1500,  1st  floor. 
Waterside  Mall.  401  M  Street,  SW., 
Washington,  DC  20460.  A  rea.sonable  fee 
may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clara  Poffenberger.  Office  of  Air  and 
Radiation,  Stationary  Source 
Compliance  Division  (EN-341VV), 
United  States  Environmental  Protection 


Agency,  401  M  Street.  SW.,  Washington. 
DC  20460;  telephone  (703)  308-8709. 

SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Requirements 

Section  113(0  of  the  Clean  Air  Act,  as 
amended,  (the  Act),  42  U.S.C.  7413(0. 
authorizes  the  Administrator  discretion 
to  pay  awards  to  persons  who  provide 
information  or  services  regarding 
potential  violations  of  the  Act.  Pursuant 
to  section  113(0,  the  information  or 
services  must  result  in  a  criminal 
conviction  or  a  judicial  or 
administrative  civil  penalty  for  a 
violation  of  titles  I,  III,  IV,  V,  or  VI  of 
the  Act.  enfon:ed  under  section  113  of 
the  Act,  before  an  award  may  be  issued. 

The  statute  specifically  authorizes 
awards  only  for  enforcement  actions 
brought  under  section  113  of  the  Act. 
Thus,  information  or  services  which 
assist  actions  brought  under  State  law 
(e.g.  enforcement  of  SDPs  under  State 
law  or  citizen  suits  brought  under  State 
law),  under  other  sections  of  the  Act 
(i.e.,  citizen  suits  under  section  304),  or 
under  other  statutes,  do  not  qualify  for 
an  award  under  this  provision. 
However,  in  cases  where  the  Agency 
intervenes,  overfiles,  or  otherwise  takes 
over  the  enforcement  action  under  the 
authority  of  section  113,  the  awards 
authority  may  become  applicable. 

Under  section  113(0  of  the  Act,  any 
officer  or  employee  of  the  United  States 
or  any  State  or  local  government  who 
furnishes  information  or  renders 
services  to  the  Agency  in  the 
performance  of  an  official  duty  is 
ineligible  for  an  award.  Also,  section 
113(0  authorizes  the  Administrator  to 
prescribe,  by  regulation,  additional 
criteria  for  eligibility  for  an  award.  In 
response,  the  regulation  proposed  today 
prescribes  additional  criteria  for 
eligibility.  The  regulation  proposed 
today  also  prescribes  general  criteria  for 
the  Agency  to  con.sider  in  determining 
whether  and  how  much  of  an  award  is 
appropriate  and  procedures  to  be 
followed  by  persons  who  want  to  be 
considered  for  an  award.  Additional 
authority  for  those  provisions  is 
provided  by  section  301(a)  of  the  Act. 

II.  The  Proposal 

Today's  proposed  rule  prescribes 
regulations  for  EPA's  awards  authority 
under  section  113(0  of  the  Clean  Air 
Act.  as  amended,  42  U.S.C.  7413(0.  The 
proposed  rule  sets  forth  general 
eligibility  criteria,  criteria  to  be  used  in 
considering  petitions  for  awards,  the 
procedures  for  petitioning  consideration 
for  an  award,  and  other  matters 
designed  to  assist  the  Administrator  in 
exercising  her  discretion  in  this  Eroa. 


The  goal  of  this  proposal  is  to  assist  in 
the  implementation  of  an  awards 
program  that  would  encourage  citizens 
to  cooperate  with  and  voluntarily  assist 
the  EPA's  Clean  Air  Act  enforcement 
efforts  and  thereby  deter  violations. 
Inherent  in  a  program  for  awards  are 
concerns  regarding  the  confidentiality  of 
the  identity  of  those  who  provide 
information  or  services  and  the  need  to 
evaluate  the  quality  of  such  information 
or  services.  This  proposal  is  intended  to 
address  those  concerns. 

A.  Application  of  Proposal 

The  EPA  intends  that  this  proposed 
regulation  will  apply  only  after 
promulgation.  Petitions  for  an  award 
based  on  information  or  services 
provided  to  the  EPA  after  the  passage  of 
the  Clean  Air  Act  Amendments  of  1990 
(the  Amendments)  but  before  the 
regulation  is  promulgated  may  be 
processed  using  the  proposed  criteria  as 
nonbinding  guidance.  The  EPA  will  not 
consider  a  petition  for  an  award  based 
on  information  or  services  provided 
entirely  prior  to  enactment  of  the 
Amendments. 

D.  Eligibility  Criteria 

As  discussed  above,  section  113(0 
renders  certain  persons  ineligible  for  an 
award,  and  also  authorizes  the 
Administrator  to  prescribe  additional 
eligibility  criteria.  In  response,  this 
proposed  rule  categorically  excludes 
EPA  employees  from  eligibility  to 
receive  an  award.  The  proposed 
regulation  further  delineates  eligibility 
limits  for  employees  of,  and  others  who 
have  a  contractual  relationship  with, 
federal.  State,  or  local  governments. 
Thus  under  the  proposal,  officers, 
employees,  contractors,  and  grantees 
will  be  ineligible  to  receive  an  award  if 
at  the  time  they  come  into  possession  of 
the  information  or  render  services 
v/hich  constitute,  in  whole  or  in  part, 
the  basis  of  the  award,  they  were 
performing  an  official  duty. 
Furthermore,  any  members  of  the 
immediate  family  of  those  "performing 
their  official  duty"  are  likewise 
ineligible. 

The  EPA  believes  these  provisions 
will  help  ensure  that  employees  and 
others  contractually  obligated  to  the 
EPA  or  other  governmental  entities  will 
fulfill  their  obligation  and  will  not 
withhold  information  that  they  would 
otherwise  provide  to  the  government. 
The  proposed  provisions  also  address 
the  concern  that  such  persons  could 
indirectly  benefit  by  passing 
information  obtained  while  performing 
their  official  duty  to  family  members, 
who  could  then  use  that  information  to 
petition  for  an  award.  The  concern 
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E  ddressed  here  is  protection  of  the 
i  itegrity  of  compliance  and  enforcement 
B  ctivities.  By  declaring  such  persons 
i  leligiblo  for  an  award,  the  proposed 
r  jgulation  seeks  to  ensure  that  the 
3  wards  program  will  not  create  an 
i  icentive  for  employees  to  abuse  access 
I )  information  and  authority  otherwise 
L  navailable  to  the  public.  The  term 
immediate  family  member"  is 
lurposely  not  defined  in  the  proposed 
■egulation,  as  the  EPA  prefers  to 
maintain  its  discretion  in  referencing 
Jlher  sources  of  law  and  otherwise 
jvaluating  the  circumstances  of  the 
jprticular  case  in  making  its  award 
letermination. 

So  that  persons  who  may  receive 
ilvards  are  aware  that  certain  persons 
ire  ineligible  to  be  paid  an  award,  the 
proposal  requires  that  a  certificate  of 
Eligibility  bo  signed  by  the  person  before 
the  Administrator  may  pay  the  award. 
Itiis  requirement  assists  the  EPA  in 
aisuring  that  an  award  is  not  paid  to 
Weligible  persons. 

C,  Addresses  for  Tips 

I  [Tips  from  citizens  to  the  US  EPA  and 
$(ate  and  local  air  pollution  control 
dgencies  provide  useful  information  on 
t|ie  possible  existence  or  extent  of  a 
violation.  Since  the  goal  of  the  awards 
program  is  to  encourage  citizens  to 
cooperate  with  and  voluntarily  assist 
SPA  enforcement  efforts,  the  proposal 
lirovides  the  addresses  to  which 
information  may  be  sent.  The 
information  or  services  provided  may  or 
ifiay  not  lead  to  eligibility  for  an  award. 
Providing  such  information  does  not 
cineate  an  obligation  on  the  Agency  to 
issue  an  award,  or  vest  in  any  person  a 
right  to  such  award.  Nevertheless,  the 
Admi.nistrator  encourages  all  persons  to 
fi|ovide  any  information  they  have 
regarding  violations  of  tlie  Act  to  the 
appropriate  persons  listed  in  Appendix 
i  Such  iniormation  improves  the 
tency's  ability  to  enforce  the  Act.  The 
|A  encourages  persons  to  provide  the 
lormation  or  services  to  State  and 
tal  agencies  as  well.  Although 
tnpletion  of  an  enforcement  action  by 
State  or  local  agency  under  authority 
her  than  section  113  of  the  Clean  Air 
jqt  cannot  lead  to  an  award  paid  by  tlie 
IS.  EPA  under  section  113(f),  it  is 
important  that  information  be  provided 
to  State  and  local  agencies.  In  most 

«Ualions.  the  U.S.  EI'A  will  defer  to 
slate  enforcement  authorities  to  address 
V  alations  in  a  timfly  and  appropriate 
(Hanner.  However,  persons  who  provide 
iriformation  or  services  to  a  Stale  or 
!.'ioal  agency  may  become  eligible  for  an 
a\k-ard  if  the  EPA  o\'erfiles  or  olherwi.>e 
takes  over  the  enforcement  action. 


D.  Confidentiality 

Because  today's  proposal 
contemplates  the  EPA  receiving  and 
using  information  and  sen-ices  from 
private  sources  for  enfcn:ement 
activities,  the  EPA  is  also  proposing  to 
maintain  as  confidential,  upon  request, 
the  identity  of  persons  providing 
information  or  services.  The  EPA 
believes  this  assurance  of 
confidentiality  will  encourage  persons 
to  assist  the  ETA  in  its  efforts  to  enforce 
compliance  with  the  Act.  In  this  regard, 
the  proposed  rule  provides,  upon 
request,  confidential  treatment  by  the 
EPA  consistent  with  this  proposal, 
existing  law  and  other  EPA  regulations. 
Pursuant  to  the  Freedom  of  Information 
Act  (FOIA).  5  U.S.C.  552  (b)(6)  &  (7),  the 
confidentiality  of  the  identity  of  those 
providing  information  and  services  will 
be  protected  hx)m  FOLA  requests 
consistent  with  existing  bw.  The 
assurance  of  confidentiality  extends  to 
petitions  for  awards  submitted  to  the 
EPA.  To  ensure  confidential  treatment 
of  such  petitions,  it  is  important  that 
persons  submitting  petitions  to  the  EPA 
specifically  request  confidentiality  at  or 
prior  to  the  time  of  providing 
information  or  services,  and  to  renew 
such  request  at  the  time  of  submitting  a 
petition. 

E.  Petitions  for  Awards 

Because  the  information  or  services 
provided  would  be  instrumental  to  the 
successful  prosecution  of  the  EPA's 
enforcement  action,  in  many  cases  EPA 
personnel  will  be  aware  of  persons 
potentially  eligible  for  an  award,  even 
without  a  petition  being  submitted.  The 
EPA  expects  that  in  many  such 
situations,  award  determinations  may  be 
made  witliout  submission  of  a  petition. 

Today's  proposal  recognizes, 
"however,  ihat  a  person  may  wish  to 
petition  the  Agency  for  consideration 
for  an  award  and  authorizes  such 
petitions.  To  ensurw  that  such  petitions 
contain  sufficient  information  for  the 
purpose  of  evaluation,  and  to  ensure 
that  petitions  are  directed  to  the 
appropriate  EPA  office,  the  proposal 
sets  forth  award  petition  procedures  and 
requirements. 

Timing  of  Petitions 

The  proposed  rule  requires  petitions 
for  consideration  to  be  submitted  in 
writing  no  later  than  one  year  after  the 
judgment  cf  conviction  or  assessment  of 
a  civil  penalty.  Petitions  may  be 
submitted  at  any  time  pnor  to  the 
judgment  or  asses.sment,  but  no  award 
determination  will  be  made  before  the 
judgment  of  conviction  is  entered  or  a 
judicial  or  administrative  civil  penalty 


is  finally  assessed,  agreed,  or  ordered. 
Again,  payment  and  the  amount  of  any 
award  granted  is  within  the 
Administrator's  unfettered  discretion. 
The  granting  of  an  award  is  a  gratuity, 
and  not  an  entitlement. 

Certification  of  Eligibility 

The  proposed  regulation  also  requires 
that  the  petition  contain  a  certification 
of  compliance  with  the  eligibility 
criteria  set  forth  in  the  regulation.  A 
statement  sig.aed  by  the  person  to  be 
considered  for  an  award  attesting  to 
having  read  the  eligibility  requirements 
and  attesting  that  the  person  to  be 
considered  for  an  award  is  not  ineligible 
to  receive  an  award  would  meet  this 
requirement.  This  certification  is 
important  to  the  award  determination 
process  because  the  EPA  recognizes  that 
it  may  be  difficult  for  the  Administrator 
to  determine  with  certainty  whether  a 
person  meets  all  eligibility  criteria. 
However,  the  Act  prohibits  payment  of 
an  award  to  certain  persons.  Therefore, 
the  proposal  requires  a  certification  of 
eligibility  be  signed  before  the 
Administrator  may  pay  an  award. 

F.  Criteria  for  A  wards 

Under  the  Act.  the  Administrator  has 
discretionary  authority  whether  to  pay 
an  award  and  to  determine  the  amount 
of  an  award.  The  proposed  regulation 
does  not  con.strain  this  discretion. 
Although  the  proposed  rule  permits 
petitions  for  consideration  for  an  award, 
whether  an  award  is  ultimately  granted 
will  turn  on  the  exercise  of  the 
Administrators  unfettered  discretion, 
including  the  application  of  factors 
described  in  this  proposed  regulation. 
These  factors  include  whether  the 
information  or  ser\'ices  constituted  the 
initial,  unsolicited  notice  of  the 
violation  to  the  government,  whether 
the  government  would  have  obtained 
knowledge  of  the  violation  in  a  timely 
manner  absent  the  information  or 
services,  the  importance  of  the  case,  the 
severity  of  the  violation,  the  potential 
for  or  existence  of  actual  or  threatened 
harm  to  persons  or  the  environment,  the 
willingness  to  assist  in  the  governments 
enforcement  action{sj  regarding  the 
violation(s),  the  value  of  the  assistance 
in  comparison  to  that  given  by  any  other 
persons  or  sources  of  information  or 
ser\'ices  and,  m  part,  the  amount  of 
money  available  to  the  EPA  through 
appropriations. 

Furthermore,  the  rule  is  not  intended 
to  dis<  ourage  self-auditing  within 
facilities  nor  is  it  intended  to  encourage 
concealment  of  information  about 
violations  or  problems  within  a  facility 
by  an  employee  from  an  empioy-r. 
Thus,  the  regulation  sets  forth  the 
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additional  cnterion  of  whether  payment 
of  the  award  would  improperly  create 
incentives  against  the  timely  and 
appropriate  identification  of  such  a 
violation  to  either  the  employer  or  the 
government. 

G.  Timing  of  Award  Consideration 

As  mandated  by  section  113(f), 
persons  may  not  be  considered  for  an 
award  unless  and  until  such  time  as  the 
information  or  services  provided  leads 
to  a  judicial  or  administrative  civil 
penalty  or  a  criminal  conviction  under 
section  113  of  the  Act. 

H.  Prepayment  Offers 

The  proposed  regulation  makes  clear 
the  distinction  between  the  Awards 
program  and  paid  informant  programs 
or  contractual  relationships  that  may  be 
created  by  the  Agency.  The  EPA's 
employees  do  not  have  the  authority 
under  this  proposal  or  this  statutory 
provision  to  promise  that  an  award  will 
be  paid  nor  to  promise  consideration  or 
recommendation  for  an  award. 

/.  Request  for  Public  Comment 

The  EPA  is  interested  in  public 
comment  on  all  aspects  of  this  proposed 
rule.  The  EPA  is  particularly  interested 
in  comments  on:  (1)  The  provision  for 
confidentiality  of  identity  for  persons 
who  provide  information  or  services;  (2) 
the  eligibility  exclusions  and  eligibility 
criteria  for  an  award;  (3)  petitions  for 
consideration;  and  (4)  the  criteria  for 
awards  determinations. 

IIL  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4,  1993))  the  Agency 
must  determine  whether  the  regulatoPr' 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees. 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 


Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action".  .As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  public  record. 

B.  Regulatory  Flexibility  Act 
Compliance 

Pursusmt  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  tliat  this  attached 
rule,  if  promulgated,  will  not  have  an 
economic  impact  on  small  entities 
because  no  additional  costs  will  be 
incurred. 

C.  Paperwork  Reduction  Act 

Since  this  proposed  rule  does  not 
create  any  new  information 
requirements  or  contain  any  new 
information  collection  activities,  no 
clearance  is  necessary  from  OMB  under 
the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  65 

Environmental  protection,  Air 
pollution  control.  Awards, 
Confidentiality,  Enforcement,  Natural 
resources. 

Dated;  April  15.  1994. 
Carol  M.  Browner, 

Administrator 

40  CFR  part  65  is  proposed  to  be 
amended  as  follows: 

PART  65— {AMENDED] 

1.  The  autliority  citation  for  part  65  is 
revised  to  read  as  follows: 

Authorit}':  42  U.S.C.  7413.  7601(a). 

2.  Part  65  is  proposed  to  be  amended 
by  adding  subpart  BBB  to  read  as 
follows: 

Subpart  BBB— Awards 

Sec. 

65.571  Purpose  and  scope 

65.572  Definitions. 

65.573  Eligibility. 

65.574  Information  or  tips  regarding  possible 
violations. 

65.575  Confidentiality. 

65.576  Petitions  for  consideration. 

65.577  Criteria  for  awards. 

65.578  Prepayment  offers. 

Appendix  A  to  Subpart  BBB — .\ddresscs  for 
Petitions  for  Consideration  and  for  Tips  or 
Information 

Subpart  BBB — Awards 

§  65.571    Purpose  and  scope. 

(a)  This  regulation  implements 
section  113(f).  42  U.S.C.  7413(f).  the 
"citizen  award"  provision  of  the  Clean 
Air  .Act,  as  amended  (the  Act).  As 


authorized  in  section  113(0.  of  the  Act 
the  Administrator  of  the  U.S. 
Environmental  Protection  Agency  (the 
Agency)  is  authorized  to  pay  up  to 
SIO.OOO.  as  may  be  available  from 
appropriations,  to  any  person  who 
provides  information  or  services  leading 
to  a  criminal  conviction  or  a  judicial  or 
administrative  civil  penalty,  enforced 
under  section  113,  for  any  violation  of 
Titles  I.  III.  IV.  V.  or  VI  of  the  Act.  The 
goal  of  the  program  is  to  encourage 
citizens  to  cooperate  with  and 
voluntarily  assist  the  Agency's 
enforcement  efforts  and  thereby  deter 
noncompliance. 

(b)  Providing  information  or  ser\  ices 
to  tlie  Agency  by  any  person  does  not 
create  any  obligation  on  the 
Administrator  to  issue  an  award  or  to 
pay  compensation  for  such  assistance. 
Neither  the  Act  nor  these  regulations 
create  an  entitlement  to  the  payment  of 
an  award.  The  determinations  whether 
to  pay  an  award,  and  in  what  amount, 
are  matters  which  remain  by  statute  in 
the  exclusive  and  unfettered  discretion 
of  the  Administrator. 

§  65.572    Definitions. 

The  terms  used  in  this  part  arc 
defined  in  the  Act  or  in  this  section  as 
follows: 

(a)  Administrative  penalty.  Any 
amount  finally  assessed,  agreed  or 
ordered  to  be  paid  into  the  U.S. 
Treasury  pursuant  to  an  administrative 
enforcement  action  under  section  113  of 
the  Act. 

(b)  Certification  of  Eligibility.  A 
statement  signed  by  the  person  to  be 
considered  for  an  award  attesting  to 
having  read  the  eligibility  requirements 
and  attesting  that  the  person  is  not 
ineligible  to  receive  an  award. 

(c)  Criminal  conviction.  A  judgment 
of  conviction  entered  in  U.S.  District 
Court  on  a  verdict  or  finding  of  guilty, 
or  by  a  plea  of  guilty,  including  a  plea 
of  nolo  contendere,  in  an  action  brought 
under  section  113  of  the  Act  (as  defined 
at  28  U.S.C.  2901(f)). 

(d)  Judicial  penalty.  Any  amount 
finally  assessed,  agreed  or  ordered  to  be 
paid  into  the  U.S.  Treasury  by  a  court 
of  the  United  States  pursuant  to  a 
judicial  enforcement  action  under 
section  113  of  the  Act. 

§65.573    Eligibility. 

(a)  Any  person  who  provides 
information  or  services  which  leads  to 
a  criminal  conviction  or  a  judicial  or 
administrative  civil  penalty,  enforced 
under  section  113,  for  any  violation  of 
titles  I,  III,  IV,  V,  or  VI  of  the  Act.  except 
those  persons  identified  in  paragraph  (b) 
of  this  section,  shall  be  eligible  fo 
receive  an  award  under  this  part. 
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(b)  The  following  persons  are  not 
eligible  to  receive  an  award: 

(1)  Persons  convicted  of  or  found 
liable  for  the  violation(s)  that  are  the 
subject  of  the  award, 

(2)  Officers  or  employees  of  the 
United  States  Environmental  Protection 
Agency. 

(3)  Any  of  the  following  persons  who, 
at  the  time  he  or  she  came  into 
possession  of  the  information  or 
rendered  the  service  which  constitutes 
in  whole  or  in  part  the  basis  for  an 
award,  was  performing  his  or  her 
official  duty: 

'  (i)  Officers  or  employees  of  the  United 
States  Government; 

!  (ii)  Contractors  or  grantees  of  the 
United  States  Government; 

;  (iii)  Officers  or  employees  of  a  State 
or  local  government; 

(iv)  Contractors  or  grantees  of  a  State 
or  local  government; 

(4)  Any  members  of  the  immediate 
fiimily  of  persons  who  would  be 
ineligible  under  paragraph  (b)(3)  of  this 
section;  and 

(5)  Such  other  persons  as  the 
Administrator  may  determine  to  be 
iheligible  who  are  not  otherwise 
ineligible  under  the  law. 

(c)  Before  the  Administrator  may  pay 
an  award,  a  certification  of  eligibility 
must  be  signed  by  the  person  receiving 
the  award. 

§  65.574    Information  or  tips  regarding 
possible  violations. 

(a)  Persons  having  knowledge  of 
violations  of  the  Act  may  provide  such 
ioformation  to  the  Regional 
Administrators  listed  in  appendix  A  of 
this  subpart. 

fb)  Information  regarding  violations  of 
tlje  Act  should  also  be  provided  to  State 
and  local  agencies,  although  not 
required  by  this  regulation.  The  USEPA, 
in  many  cases,  defers  to  State 
enforcement  authorities  to  address 
violations  in  a  timely  and  appropriate 
manner. 

§65.575    Confidentiality. 

(a)  Any  person  providing  information 
or  ser\'ices  under  this  subpart  may 
request  confidentiality  as  to  his  or  her 
identity. 

(b)  To  the  extent  permitted  by  law,  the 
EPA  will  not  disclose  the  identity  of,  or 
information  which  could  reasonably  be 
expected  to  disclose  the  identity  of,  a 
person  who  has  requested 
confidentiality  prior  to  or  at  the  time  of 
providing  information  or  services  under 
this  66  subpart,  except  in  exceptional 
circumstances  under  appropriate 
restrictions  with  the  approval  of  the 
Office  of  General  Counsel  or  a  Regional 
Counsel. 


§  65.576    Petitions  for  consideration. 

(a)  Any  person  may  petition  the 
Agency  to  consider  paying  an  award. 

[h)  Addresses.  (1)  Petitions  for 
consideration  must  be  submitted  in 
wTiting  to  the  Regional  Administrator  in 
the  Regionls)  bearing  a  substantial 
relationship  to  the  viola(ion(s)  that  are 
the  subject  of  the  petition. 

(2)  The  appropriate  addresses  for  the 
Regional  Administrators  are  provided  in 
appendix  A  of  this  subpart. 

(c)  Timing.  (1)  Petitions  may  be 
submitted  at  any  lime  prior  to  the 
judgment  of  conviction  or  assessment  of 
a  civil  penalty  but  must  be  submitted  no 
later  than  one  year  after  the  judgment  of 
conviction  or  assessment  of  a  civil 
penalty. 

(2)  No  award  determination  w  ill  be 
made  before  a  judgment  of  conviction  is 
entered  or  judicial  or  administrative 
civil  penalty  is  assessed,  agreed,  or 
ordered  to  be  paid. 

(d)  Content.  A  petition  for 
consideration  shall  contain  the 
following  information: 

(1)  Whether  a  request  for 
confidentiality  was  made  prior  to  or  at 
the  time  of  providing  the  information  or 
services,  and  whether  such  request  is 
still  in  effect;  the  petition  envelope 
should  also  specify  whether  the 
information  or  services  were  provided 
under  a  request  for  confidentiality; 

(2)  Name,  address,  and  telephone 
number  of  the  petitioner; 

(3)  A  brief  description  of  the  federal 
enforcement  action  (whether  the  action 
was  a  criminal  conviction  or  judicial  or 
administrative  civil  penalty)  which 
resulted  (if  known)  from  the  information 
or  services; 

(4)  Name,  title,  agency  and  office 
affiliation,  city,  and  telephone  number 
of  person(s)  to  whom  the  information 
and  services  was  provided  (to  the  extent 
known); 

(5)  Name(s)  and  address(es)  of  the 
violator(s)  and  (to  the  extent  relevant) 
the  names  and/or  locations  of  any  sites 
or  facilities  involved; 

(6)  Description  of  the  information  or 
services  that  led  to  the  federal 
enforcement  action; 

(7)  Date(s)  the  information  or  services 
were  provided; 

(8)  Description  of  any  other 
involvement  by  the  petitioner  in  the 
enforcement  action; 

(9)  Certification  of  eligibility  stating 
that  the  petitioner  meets  the 
requirements  for  eUgibility  for  an  award 
set  forth  in  §65.575  (if  the  petitioner  is 
the  person  who  provided  the 
information  or  services);  and 

(10)  Any  other  relevant  information  in 
support  of  the  petition. 


§65.577    Criteria  for  awards. 

In  deciding  whether  to  make  an 
award,  and  in  what  amount,  the 
Administrator  shall  consider  relevant 
criteria,  giving  such  weight  and 
importance  to  each  separate  criterion  as 
appears  warranted  in  his  or  her 
judgment  alone.  Relevant  criteria  shall 
include,  but  not  be  limited  to.  one  or 
more  of  the  following: 

(a)  Whether  the  information  or 
services  constituted  the  t.nitial, 
unsolicited  and  full  disclosure  to  a 
governmental  entity  with  jurisdiction 
over  the  violation; 

(b)  Whether  the  governnit'ntal  entity 
would  readily  have  obtained  Lnovvledge 
of  the  violation  in  a  timfly  manner 
absent  the  information  or  st-.i-vices: 

(c)  The  importance  of  the  case, 
severity  of  the  violation,  and  potential 
for  or  existence  of  actual  or  threatened 
harm  to  persons  or  the  en',  ironmcnt: 

(d)  The  willingness  to  n^sist  as 
necessary  in  the  Govemnient's  resulting 
or  related  fenforcement  aclionls) 
regarding  the  violation(s).  including 
providing  further  informniion  or 
services,  participating  in  hearing  or  trial 
preparation  and  appearing  as  a  witness 
at  or  in  connection  with  any  hearings  or 
trial(s)  of  the  matter,  to  the  extent 
consistent  with  a  reasonable  claim  of 
need  for  confidentialitv.  if  anv; 

(e)  Value  of  the  assisi.inc  e  in 
comparison  to  that  given  to  the 
government  in  the  resulting 
enforcement  action  by  any  other  persons 
or  sources  of  information  or  services; 

(0  Value  of  the  assistance  in 
comparison  to  that  given  by  other 
petitioners  or  others  in  similar, 
circumstances  in  other  enforcement 
actions  brought  by  the  government;  and 

(g)  Whether  such  payment  would 
result  in  a  conflict  of  intorest,  present  an 
appearance  of  improprietv.  or 
improperly  create  incentives  against  the 
timely  and  appropriate  identification  of 
such  a  violation  to  either  the  employer 
or  the  government. 

§  65.578    Prepayment  offers. 

Prior  to  the  actual  pay.ment  of  an 
award  under  section  113(1)  of  the  Act. 
no  employee  of  the  United  States 
Government,  including  any  person 
purporting  to  act  on  behalf  of  the  United 
States  Government,  is  authorized  by 
these  regulation  to  make  any  promise, 
offer,  or  representation  with  respect  to 
the  Agency's  grant  of  such  an  award. 

Appendix  A  to  Subpart  BBB — 
Addresses  for  Petitions  for 
Consideration  and  for  Tips  or 
Information 

For  Connecticut,  Maine.  Massachusetts, 
New  Hampshire,  Rhode  Island,  and  Ver;i»ont: 
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Regional  Administrator,  Rftgion  I.  L'.S. 
Environmental  Protection  Agency,  lohn  F. 
Kennedy  Building,  Room  2203,  Boston,  MA 
02203. 

For  New  Jersey,  New  York,  Puerto  Rico, 
and  Virgin  Islands:  Regional  Administrator, 
Region  II,  U.S.  Environmental  Protection 
Agency.  26  Fed*  ral  Plaza,  Room  930,  New 
York.  NY  10278. 

For  Delaware,  District  of  Columbia. 
Mviryland.  Pennsylvania,  Virginia,  and  West 
Virginia:  Regional  Administrator.  Region  III. 
U.S.  Environmental  Protection  Agency.  ^41 
Chestnut  Street,  Philadelphia.  PA  19107. 

For  Alabama.  Florida,  Georgia,  k'Ttucky, 
Mississippi.  North  Carolina.  South  Carolina, 
and  Tennessee:  Regional  Administrator, 
Rpgion  IV,  U.S.  Environmental  Protection 
Agencv,  345  Courtland  Street.  N"E..  .Mlanta, 
GA  30365. 

For  Illinois,  Fndiana,  Michigan.  Minnesota, 
Ohio,  and  Wisconsin:  Regional 
A('mini.strator,  Region  V.  U.S.  Environmontal 
Protection  Agency,  230  South  Dearborn 
Street,  Chicago.  iL  60604. 

For  Arkansas,  Louisiana,  New  Mexico, 
Oklahoma,  and  Texas:  Regional 
Administrator.  Region  VI.  U.S. 
Environmental  Protection  Agency.  1445  Ross 
Avenue,  12th  Floor.  Suite  1200.  Dallas.  TX 
7,-)202-2733. 

For  Iowa.  Kansas,  Missouri,  and  Neb'nska: 
Regional  Administrator.  Rtsgion  Vll.  U.S. 
Environmental  Protection  Agency.  726 
Minnesota  Avenue.  Kansas  City,  KS  f>6101. 

For  Colorado.  Montana.  North  Dakota, 
South  Dakota,  Utah,  a.nd  Wyoming:  R.!g;on;;l 
Administrator,  Region  Vlll.  U.S. 
Environmental  Protection  Agency,  999  18th 
Street,  Suite  500,  Denver,  CO  60202-2405. 

For  Arizona,  California,  HawEii.  Nevada. 
American  Samoa,  and  Guam;  Regional 
Admini.itrator,  Region  IX,  U.S. 
Environmental  Protection  Agency.  75 
Hawthorne  Street,  .San  Francisco.  C.\  94105. 

For  Alaska.  Idaho,  Oregon,  and 
Washington:  Regional  Administrator,  Region 
X.  U.S.  Env;ro:>mental  Pmtecticn  Agency. 
1200  Sixth  Avenue,  Seattle.  \VA  98101. 

[VR  Doc.  94-104J5  Filed  5-2-94;  8:45  am] 
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40  CFR  Part  80 

[AMS-FRL-W79-7] 

RIN2060-AF13 

Regulation  of  Fuels  and  Fuel 
Additives:  Individual  Foreign  Refinery 
Baseline  Requirements  for 
Reformulated  Gasoline 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  EPA  is  proposing  to 
amend  the  refcrmulated  gasoline 
regulations  to  define  criteria  and 
procedures  by  which  foreign  refiners 
establish  individual  refinery  baselines 
that  rcHect  tho  properties  and  volume  of 
the  gasoline  that  was  produced  at  a 


foreign  refinery  in  1990  and  imported 
for  use  within  tiie  United  States.  EPA  is 
seeking  comments  on  a  wide  range  of 
matters  in  this  proposal,  including  t.he 
air  quality  effects  of  the  proposed 
approach.  Where  the  requisite  showing 
is  made  tlirough  a  petition  proces;s, 
importars  of  reformulated  gasoline 
produced  at  the  foreign  refinery  would 
be  allowed  to  use  the  individual  forfci.;n 
refinery  baseline  values  to  demonstrate 
compliance  with  the  reformulated 
gasoline  standards  with  regard  to 
gasoline  produced  at  that  foreign 
refinery  and  imported  into  the  United 
States  only  during  the  period  1S95 
through  1997  and  only  up  to  a  volume 
of  gasoline  each  year  that  equals  the 
foreign  refinery's  1990  import  volume. 
and  subject  to  certain  limitatior.s  and 
conditions  that  are  proposed  as  well. 
This  amendment  would  allow  imported 
reformulated  gasoline  to  be  evaluated 
relative  to  individual  refinery  baselines 
in  a  manner  that  is  similar  to  that 
applicable  to  reformulated  ga.soline 
produced  at  domestic  refineries. 
Individual  foreign  refinery  baselines 
could  be  used  only  with  reform.ulated 
gasoline  under  this  proposal,  and  such 
basi'lines  could  not  be  used  with 
conventional  gasoline. 

EPA  specifically  states  that  it  seeks 
comments  on  the  proposed  approach  for 
foreign  refinery  baselines  and  on  any 
underlying  assumptions,  as  well  as  any 
other  options  for  regulating  imported 
reformulated  gasoline  that  would  be  fair 
to  all  regulated  parties  and  would 
achieve  the  environmental  benefits 
intended  for  reformulated  gasoline  by 
the  Clean  Air  Act. 

DATES:  The  comment  period  will  close 
on  June  23.  1994.  EPA  will  hold  a 
public  hearing  on  this  proposal  on  May 
23, 1904,  beginning  at  10  a.m. 
ADDRESSES:  Send  conmients  to  Public 
Docket  A-94-25  at  the  address  below.  It 
is  also  requested  that  a  duplicate  ccpy 
of  comments  be  sent  to  the  person  listed 
in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  of  this  document. 
Materials  relevant  to  this  NPRM  are 
contained  in  Public  Dockets  A-91-02 
and  A-92-12  located  at  Room  M-l.'JOO, 
Waterside  Mall  (ground  floor),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington,  DC  20460. 
The  docket  may  be  inspected  from  8 
a.m.  until  12  noon  and  from  1:30  p.m. 
until  3  p.m.  Monday  through  Friday.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials. 

The  meeting  will  be  held  at  the  Hyatt 
Regency  Hotel.  2799  Jefferson  Davis 
Highway.  Arlington.  Virginia  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Lawrence,  Field  Operations  and 


Support  Division,  U.S.  EPA  (B406J),  401 
M  Street,  SW.,  Washington.  DC  20460, 
Telephone:  (202)  233-9307. 
SUPPLEMENTARY  INFORMATION:  To 
Request  Copies  of  This  Document 
Contact:  Helen  Sablack,  Field 
Operations  and  Support  Division,  U.S. 
EPA  (64061),  401  M  Street,  SW.. 
Washington,  DC  20460,  Telephone: 
(202) 233-9402. 

Copies  of  this  proposed  rule  are 
available  on  the  OAQPS  Technology 
Transfer  Network  Bulletin  Board  System 
CrTNBBS).  The  TTNBBS  can  be 
acce.ssed  with  a  dial-in  phone  line  and 
a  high-speed  modem  (PH#  919-541- 
5742).  The  parity  of  your  modem  should 
be  set  to  none,  the  data  bits  to  fi,  and 
the  stop  bits  to  1.  Either  a  1200.  2400, 
9600.  or  14400  baud  modem  should  be 
used.  When  first  signing  on,  the  user 
will  be  required  to  answer  some  ba.sic 
informational  questions  for  registration 
purposes.  After  completing  the 
registration  process,  proceed  through 
the  following  series  of  menus: 
(T)  GATEWAY  TO  TTN  TECHNICAL 

AREAS  (Bulletin  Boards) 
(M)  OMS 

(K)  Rulemaking  and  Reporting 
(3)  Fuels 
(9)  Reformulated  gasoline 

A  list  of  ZIP  filos  will  be  shown,  all 
of  which  are  related  to  the  reformulated 
gasoline  rulemaking  process.  The 
individual  foreign  refinery  baseline 
proposed  rule  is  identified  by  the  title: 
"FORBASE.ZIP."  To  download  this  file, 
type  the  instructions  below  and  transfer 
according  to  the  appropriate  software  on 
your  computer: 
<D>ownload,  <P>rotocol,  <E>xamine, 

<N>ew.  <L>ist.  or  <H>e!p 
Selection  or  <CR>  to  exit:  D 
FORBASE.ZIP 

You  will  be  given  a  list  of  transfer 
protocols  from  which  you  must  choose 
one  that  matches  with  the  terminal 
software  on  your  own  computer.  Then 
go  into  your  own  software  and  tell  It  to 
receive  the  file  using  the  same  protocol. 
Programs  and  instructions  for  de- 
archiving  compressed  files  can  be  found 
via  <S>ystems  Utilities  from  the  top 
menu,  under  <.^>rchivers/de-archivers. 

Background 

On  December  15,  1993  the  EP.\ 
Administrator  issued  the  final 
regulations  implementing  the 
reformulated  gasoline  and  anti-dumping 
programs  (the  Final  Rule),  as  prescribed 
by  section  211(k)  of  the  Clean  Air  Act 
(the  Act).  See  59  FR  7716  (February  16. 
1994). 

Under  the  final  rule,  compliance  by 
refiners  and  importers  with  certain 
reformulated  gasoline  and  anti-dumping 
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standards  is  measured  against  baselines 
that  are  intended  to  reflect  1990 
gasoline  quality.  Domestic  refiners  are 
required  to  establish  individual  refinery 
baselines  of  the  quality  and  quantity  of 
the  gasoline  that  was  produced  by  the 
refiner  in  1990.  Domestic  refinery 
baselines  must  be  calculated  using,  in 
hierarchical  order  based  on  the 
availability  of  data,  1990  gasoline  test 
data  (Method  1),  1990  blendstcck  test 
data  (Method  2),  or  post-1990 
blendstock  and/or  gasoline  test  data 
(Method  3). 

J  Under  the  rule,  domestic  importers  of 
foreign-refined  gasoline  are  treated 
differently.  They  are  required  to 
establish  baselines  of  the  quality  and 
quantity  of  1990  gasoline  that  they 
irpport  using  1990  gasoline  test  data 
(Method  1)  if  available.  If  Method  1  data 
are  not  available,  importers  are  assigned 
a  baseline  approximating  average 
gqSoIine  quality  in  the  United  States  in 
1990— the  statutory  baseline.'  EPA 
anticipates  that  most  importers,  like 
most  domestic  refiners,  lack  the  actual 
1990  te':ting  data  necessary  to  establish 
a  }>ase!ine  using  Method  1.  As  a  result, 
E^A  expects  most  importers  will  be 
assigned  the  statutory  baseline,  with  the 
consequence  that  most  gasoline 
pijoduced  at  foreign  refineries  will  be 
evaluated  using  ths  statutory  baseline. 
The  baseline-setting  scheme  is  specified 
in|  40  CFR  80.91  through  80.9.3  and  is 
dilscussed  in  the  Preamble  to  the  final 
rujie  at  59  FR  7791  (February  16, 1994). 

jBefore  January  1,  1998,  refiners  and 
iniporters  have  the  option  of  certifying 
reformulated  gasoline  using  either  the 
"sjimple"  model  or  "early  use  of  the 
complex  model."  Under  either  of  these 
reformulated  gasoline  certification 
apjproaches.  compliance  with  certain 
standards  is  determined  in  relation  to 
the  baseline  established  for  each 
refinery  or  importer.  Under  the  simple 
model,  the  annual  average  levels  for 
sujifur.  T-90,  and  olefins  are  limited  to 
each  refinery's  or  importer's  baseline 
levels  for  these  parameters.-  Under  early 
use  of  the  complex  model  (in  contrast  to 
mandatory  use  of  the  complex  model 


'the  "statuforv"  baseline  is  calculated  pursuant 
to :  action  211(k)(lO)(B)ofthe  Ac!  which  defines  the 
slajutory  baseline  for  summertime  gasoline  and 
insfructs  the  Administrator  to  establish  the 
properties  of  the  statutory  baseline  for  wintertime 
gasoline  based  on  average  1990  qualities  of 
w:i»tertime  gasoline.  EPA's  Final  Rule  specifies  the 
properties  of  the  statutory  baseline  for  wintertime 
gasoline  in  §80.4,'i(b)(2),  and  annual  statutory 
baseline  gasoline  properties  in  §  80.91(c)(5). 

'The  reformulated  gasoline  '"simple"  model 
requirements  include  standards  for  oxygen, 
benzene,  RVP.  and  toxics  emissions  which  are 
unnelated  to  refinery  or  importer  ba-selines.  in 
addition  !o  standards  for  sulfur.  T-90,  and  olefins 
which  are  in  relation  to  refinery  or  importer 
base  ines.  See  §§80.41  (a)  and  (b). 


beginning  in  1998)  refinery-  or  importer- 
specific  standards  for  VOC,  toxics,  and 
NOx  emissions  performance  are  set  in 
part  using  refiner  or  importer  baseline 
levels  for  sulfur.  T-90,  and  olefins.' 

Beginning  on  January  1,  1998,  only 
the  complex  model  may  be  used  to 
certify  reformulated  gasoline,  and  the 
basis  for  all  compliance  with  the 
reformulated  gasoline  complex  model 
standards  is  determined  in  relation  to 
1990  statutory  baseline  gasoline.  See 
§§80.41(i)(2Hi)(3).Asaresuh, 
beginning  in  1998  refiner  or  importer 
baselines  are  no  longer  relevant  to 
determining  compliance  with 
reformulated  gasoline  standards. 

Compliance  with  the  standards  for 
conventional  gasoline  (the  "anti- 
dumping" standards)  is  measured 
against  refinery  or  importer  baselines 
beginning  in  January  1995  and 
thereafter.  See  §  80.101.  As  a  result  of 
the  baseline-setting  requirements  of  the 
final  rule  discussed  above,  domestic 
refiners  would  determine  compliance 
with  the  anti-dumping  standards  in 
relation  to  refinery-specific  baseunes. 
while  most  or  all  importers  of  gasoline 
produced  at  foreign  refineries  would 
determine  compliance  in  relation  to  the 
statutory  baseline. 

In  developing  the  final  rule,  EIW 
evaluated  comments  regarding  the 
proposed  approach  for  establishing 
baselines  for  imported  gasoline, 
including  comments  submitted  on 
behalf  of  Petroleos  de  Venezuela.  S.A. 
(PDVSA),  the  Venezuelan  national  oil 
company,  in  response  to  the  April  16, 
1992  reformulated  gasoline  proposal,  at 
57  FR  13416.  In  their  comments.  PDVSA 
said  that  the  proposal  for  imported 
gasoline  baselines  is  unfair  in  that  it 
treats  domestic  and  foreign  refiners 
differently.  PDVSA  also  stated  in  its 
comments  that  this  difference  in 
treatment  of  domestic  and  foreign 
refiners  conflicted  with  the 
requirements  of  the  (^neral  Agreement 
on  Tariffs  and  Trade  (GATT).  EPA 
officials  held  a  series  of  meetings  on  the 
foreign  refiner  baseline  issue  during  the 
Fall  of  1992  and  during  1993.  These 
included  meetings  with  PDVSA 
officials,  regarding  whether  PDVS.^  has 
the  data  necessary  to  establish  a 
baseline  of  the  quality  of  its  gasoline 
that  was  used  in  the  United  States  in 
1990,  and  whether  EPA  could  formulate 
an  adequate  enforcement  scheme  for  a 


•  Under  early  use  of  the  "complex"  model,  a 
refiner  or  importer  calculates  refinery-  or  impKirter- 
specific  standards  for  VOC,  toxics,  and  NOx 
emissions  performance  by  using  the  corr.plox  model 
to  evaluate  a  gassoline  with  "simple"  model  values 
for  benzene,  RVP,  oxygen,  and  aromatics.  and  the 
refiner's  or  importer's  individual  baseline  values  for 
sulfur,  T-90,  and  olefins.  See  §80.41(j). 


f)rogram  that  included  individual 
oreign  refinery  baseUnes.  EPA  also  met 
with  domestic  refiners  on  this  issue,  to 
hear  their  concerns,  and  with 
representatives  of  other  agencies, 
primarily  officials  from  the  Office  of  the 
U.S.  Trade  Representative  and  the  State 
Department,  to  better  understand  the 
GATT  requirements.  EP.^'s  February  26, 
1993  reformulated  gasoline  proposal 
also  invited  comment  on  these  issues. 
See  58  FR  11758. 

As  a  resuh  of  these  comments  and 
meetings,  EPA  considered  provisions 
allowing  foreign  refiners  to  establish 
individual  refinery  baselines  in  a 
manner  similar  to  that  required  for 
domestic  refiners.  See  discussion  in  the 
Preamble  to  the  final  rule  at  59  FR 
7785-7788  (February  16. 1994).  EP,\ 
was  not  prepared  to  adopt  such 
provisions  by  the  court  ordered 
deadline  for  the  final  rule  of  December 
15,  1993,  but  it  stated  at  that  time  that 
it  would  continue  to  consider  this  i.<,sue 
and  continue  discussions  with  PDVSA. 
Since  issuance  of  the  final  rule,  EPA  has 
continued  to  consider  this  question, 
including  the  relationship  of  the  GATT 
and  the  reformulated  gasoline  rule,  and 
is  seeking  comments  on  its  proposal  in 
this  notice  to  allow  foreign  refiners  to 
establish  individual  refinery  baselines 
under  limited  circumstances.  Whii.i 
EP.A  does  not  necessTinly  agree  with 
PDVSA  position  on  GAIT  requiren-.^nts, 
EPA  desires  to  remove  the  uncertainty 
in  this  regard  and  we  believe  the 
proposal  does  that  in  a  manner  fully 
protective  of  human  health  and  the 
environment. 

II.  The  Proposed  Limited  Use  of 
Individual  Foreign  Refinery  Baselines 

Under  today's  proposal,  importers 
would  be  allowed  limittd  use  of  a 
baseline  established  for  an  individual 
foreign  refinery  to  demonstrate 
compliance  with  the  reformulated 
gasoline  standards  for  gasoline 
produced  at  that  foreign  refinery  ai.d 
imported  for  u.se  in  the  United  States. 
The  u.se  of  individual  foreign  refinery 
baselines  would  be  conditioned  and 
limited  in  the  following  ways: 

•  EP.A  would  have  to  specifically 
approve  the  baseline  for  the  foreign 
refinery.  In  order  to  obtain  a  baselir.», 
the  foreign  refiner  would  have  to  submit 
a  petition  to  EPA,  which  would  include 
the  same  types  of  gasoline  and 
blendst(x;k  testing  data  and  refinery 
modelling  analyses  that  domestic 
refiners  must  submit.  In  addition,  a 
foreign  refiner  would  have  to  support  its 
baseline  petition  with  a  report  prej-.ired 
by  an  independent  baseline  audito'-.  .ind 
like  for  domestic  refiners  EPA  wot!l 
have  to  approve  the  auditor.  One  key 
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aspect  of  a  foreign  refiner's  baseline 
petition  is  that  it  would  have  to 
conclusively  establish  the  quality  and 
volume  of  gasoline  that  was  used  in  the 
United  States  in  1990.  and  not  just  the 
refinery's  overall  gasoline  quality  in 
1990. 

•  Individual  foreign  refinery 
baselines  could  be  used  by  importers 
only  to  demonstrate  compliance  with 
reformulated  gasoline  standards  and 
only  prior  to  Januar>'  1.  1998.  They 
could  not  be  used  to  demonstrate 
compliance  with  anti-dumping 
standards. 

•  The  total  volun'.e  cf  iir.portHd 
reformulated  gasoline  that  could  be 
subject  to  the  individual  ba.seline  for 
any  foreign  refiner^'  would  be  limited 
each  year  to  the  volume  of  that 
refiner>''s  gasoline  used  in  the  United 
States  in  1090. 

•  The  importer  would  be  required  to 
establish  that  any  imported  gasoline  that 
would  be  subject  to  an  individual 
foreign  refinery  baseline  actually  came 
from  that  refinery,  throuj^h  gasoline 
inspections  and  attest  engageintnts 
conducted  by  independent  inspectors 
and  auditors  at  the  foreign  refinery. 

•  EPA  inspectors  would  have  to 
receive  full  access  to  the  foreign  refinery 
to  conduct  announced  and 
unannounced  inspections  and  audits 
related  to  the  individual  foreign 
refinery's  ba.'^eline  or  any  gasoline 
produced  at  the  foreign  refinery. 

These  conditions  and  limits  are 
discussed  more  fully  below. 

Under  the  final  rule,  individual 
baselines  are  u.sed  to  certify 
reformulated  gasoline  and  demonstrate 
compliance  with  the  reformulnted 
gasoline  standards  only  during  1995 
through  1997.  Bt^inning  January  1, 
1998  all  reformulated  g;iso!ine 
compliance  must  be  certified  using  the 
statutory  baseUne.  See  §Sj  80.41(h)-(i)- 
This  constraint  al.so  would  apply  to 
importers  of  reformulated  gasoline  who 
under  today',-;  proposal  had  previously 
u.sed  individual  foreign  r>;finer)- 
baselines. 

Importers  would  be  ihle  to  use  an 
individual  foreign  n  finery  baseline  for 
reformulated  g-i.soline  U-,:  1993  through 
1997  only  if  all  of  these  conditions  and 
limits  are  fully  met.  If  any  condition  is 
not  met  with  regard  to  a  specific  foreign 
refinery,  then  importers  would  not  be 
allowed  to  u.se  the  foreign  refinpry's 
individual  ba.seline.  If  any  such 
conditions  are  not  met  subsequent  to  the 
time  the  importer  u.ses  the  individual 
foreign  refinery  ha.'^eline.  then  the 
importer  would  be  required  to 
recalculate  its  compliance  using  the 
statutory  ba.seline,  even  if  the  failure  to 
meet  the  conditions  occurs  during  a 


subsequent  averaging  period.  This 
potentially  could  expose  the  importer  to 
substantial  penalties  if  subsequent  u.se 
of  the  statutory  baseline  causes  the 
importer  to  be  in  non-compliance  with 
the  reformulated  gasoline 
requirements.* 

EPA  is  proposing  that  importers  who 
u.se  a  foreign  refinery's  individual 
baseline  would  use  that  baseline,  and 
the  volume  of  the  foreign  refinery's 
reformulated  gasoline  involved,  to 
calculate  a  new  importer  baseline  for 
use  during  that  year.  The  total  of  the 
reformulated  gasoline  imported  by  the^ 
importer  duhng  the  relevant  averaging 
period  would  then  be  evaluated  against 
this  new  importer  baseline  to  determine 
compliance  by  the  importer  with  the 
reformulated  gasoline  standards.  This 
proposed  method  for  using  foreign 
refinery  baselines  is  illustrated  by  the 
following  e.xa.Tiple. 

A  hypothetical  importer  has  been 
assigned  the  statutory  baseline.  During 
199G  he  in^ports  reformulated  gasoline 
totalling  900,000  barrels  of  gasoline 
produced  at  hypothetical  foreign 
refinery  A.  and  800.000  barrels  cf 
gasoline  produced  at  hypothetiial 
foreign  refinery  B.  Foreign  refiner  A  has 
an  individual  refinery-  baseline,  and  the 
sulfur  baseline  level  i"  400  ppni,  and  a 
baseline  volume  of  1.000,000  barrels.  ^ 
Foreign  refiner  B  dues  not  have  an 
individual  refinery  ba.seline,  and  the 
importer  would  use  the  statutory' 
ba.<:eline.  which  for  sulfur  is  3.18  ppm. 
for  the  refinery  B  volume.  The  average 
.sulfur  content  of  the  imported  g.^..".oline 
that  was  produced  at  foreign  refinery  A 
was  375  ppm,  and  the  average  sulfur 
content  of  the  im.por'cd  gasoline  that 
was  produced  at  foreign  refinery  B  was 
360  ppm. 

The  hypothetical  importer  would 
calculate  a  new  sulfur  baseline  of  370.80 
ppm  as  follows: 


CXJO.OOO  X  400)  +  (KOO.OOO  x  .■^38) 


370.80 


1.700.000 

The  hypothetical  importer  then  would 
compute  the  average  sulfur  content  of 
all  gasoline  imported  during  the  year,  of 
365.00  ppm,  as  follows: 


(900,000  X  375)  +  (800,000  X  360) 
1.700.000 


=  365.00 


'Under.iwMion  21  l((l)  of  the  Clean  Air  .^ct. 
violators  of  the  rpformulaled  gasoline  requirement.s 
and  standards  are  subject  to  a  maximum  penalty  of 
S25,000  per  violation  per  day.  plus  economic 
benefit.  Vioidlioru  of  multi-day  (averaging) 
standards  constitute  a  sap^irale  day  of  violation  f:)r 
each  day  in  the  averaging  period. 

>  Because  the  1990  baseline  volume  a-ssigned  to 
Refinery  A  is  greater  than  900,000  barrels,  the 
imporler  may  use  KeHnery  As  individual  ba-seline 
for  all  900.000  barrels  imported  from  thai  refinery. 


Becjause  the  365  00  ppm  overall  average 
sulfur  content  of  the  gasoline  imported 
is  less  than  the  370.80  ppm  calculated 
baseline  for  the  importer,  the  importer 
meets  the  sulfur  standard  applicable  to 
the  importer.  Note  that  the  imported 
gasoline  produced  at  foreign  refinery  A 
would  not  be  required  to  separately 
meet  the  400  ppm  sulfur  baseline 
applicable  to  refinery  A,  and  the 
imported  gasoline  produced  at  foreign 
refinery  B  would  not  be  required  to 
separately  meet  the  333  ppm  sulfur 
baseline  applicaMe  to  refinery  B. 

A.  E:it(:blishini;  Individun!  Fore-gn 
Ih'finery  Bast'iines 

In  order  to  establish  an  individual 
baseline  for  a  foreign  refinery  under  this 
propo.sa!.  a  petition  v/ould  have  to  be 
submitted  to  EPA  in  a  manner 
analogous  to  the  baseline  subm.issions 
required  for  domestic  refiners.  The 
petition  would  have  to  contain  the 
Method  1.  Method  2.  and 'or  Method  3 
data,  collected  and  evaluated  in  the 
same  manner  as  is  required  of  domestic 
refiners  under  §80.91.  The  baseline  data 
would  have  to  be  submitted  in  the  same 
manner  as  is  required  of  domestic 
refiners  under  §  80.93,  except  that  EPA 
is  proposing  to  modify  the  requirements 
in  §  80.93  related  to  the  dates  by  which 
baseline  submi-ssicMS  are  due. 

Under  §  80.93  domestic  refiners  are 
required  to  submit  d.^ta  collected  before 
December  15.  1993  by  June  1,  1994,  or 
by  September  1. 1994  if  data  is  collected 
subsequent  to  December  15,  1993.  As  a 
result  of  the  timing  of  this  proposal, 
these  dates  are  not  reasonable  for 
baseline  petitions  for  foreign  refiners. 
EPA  is  therefore  proposing  that  any 
petition  for  an  individual  foreign 
refinery  baseline  would  be  required  to 
be  submitted  to  the  Adminisirator 
within  six  rionths  following  the  date 
the  individual  foreign  refinery  baseline 
final  regulation  is  signed.  This  approach 
is  analogous  to  the  lead  time  afforded 
domestic  refiners  in  the  final  rule  for 
baseline  submissions. 

Another  departure  from  the  baseline 
submission  requirements  of  §  80  93  is 
that  iKTseline  data  for  foreign  refineries 
would  have  to  be  submitted  in  such  a 
manner  that  EPA  could  determine  the 
quality  and  quantity  of  the  ga.soline 
produced  at  the  foreign  refinery  during 
1999  that  was  used  in  the  United  States. 
Baseline  submissions  by  domestic 
refiners  are  not  required  to  focus  on  the 
1990  U.S.  market  share  of  refinery 
production,  because  it  is  assumed  that 
all  gasoline  produced  at  a  domestic 
refinery  is  u.sed  in  the  United  States, 
unless  the  refiner  shows  certain  gasoline 
was  exported.  This  proposal  that  foreign 
refinery  baseline  petitions  would  be 


Federal  Register  /  Vol.  59.  No.  84  /  Tuesday.  May  3.  1994  /  Proposed  Rules  22803 


required  to  establish  U.S.  market 
gaisoline  quality  and  quantity  is  critical, 
because  the  qualify  of  a  foreign 
refinery's  U.S.  market  gasoline  in  many 
cases  would  be  different  from  the 
quality  of  the  refinery's  overall  gasoline 
quality.  Under  the  proposal,  if  EPA  is 
unable  to  determine  both  the  quality 
and  quantity  of  the  gasoline  that  was 
produced  by  any  foreign  refinery  in 
1990  and  used  in  the  United  States,  the 
individual  foreign  refinery  baseline 
peitition  would  be  denied. 

jThe  accuracy  and  completeness  of  the 
da^e  and  conclusions  contained  in  the 
individual  foreign  refinery  baseline 
petition  would  have  to  be  verified  by  an 
independent  EPA-approved  auditor,  in 
the  same  manner  as  is  required  of 
doimestic  refiners  under  §  80.92.  Thus, 
the  auditor  would  have  to  be  approved 
by  EPA  according  to  the  criteria, 
specified  in  §80.92,  which  include 
approval  of  the  auditor's  independence 
and  technical  ability. 

£PA  is  proposingthat  a  petition  for  an 
incSividual  foreign  refinery  baseline 
must  be  submitted  by  the  foreign 
refiner.  EPA  believes  the  foreign  refiner 
is  Ihe  most  appropriate  person  to  submit 
su^h  a  petition,  because  it  is  the  foreign 
refiner  who  will  possess  most  or  all  of 
the  information  that  would  support 
sii(fh  a  petition. 

EPA  also  is  proposing  that  the 
pf  lition  must  contain  a  declaration  by 
the  owner  or  president  of  the  foreign 
refiner  business  that  the  information 
submitted  in  the  petition  is  accurate  and 
complete.  EPA  is  further  proposing  that 
tha  forf;ign  refiner  owner  or  president 
wojuld  be  required  to  affirmatively 
declare  that  EPA  auditors  and 
insbw.tors  will  be  given  full  and 
immediate  access  to  all  refinery 
premises,  for  purposes  of  compliance 
wil|h  the  EPA  inspection  requirements 
EP(v  has  proposed  in  §  80.84(f).  The 
de(jlarations  by  the  foreign  refiner 
owtier  or  president  would  be  mandatory 
conditions  for  EPA  approval  of  any 
foreign  refinery-  baseline  petition.  EPA  is 
prc^posing  this  declaration  requirement 
in  (^rder  to  ensure  that  in  each  case  of 
a  fcjreign  refiner  seeking  an  individual 
baslEsline.  refiner  officials  at  the  highest 
ievfels  of  the  business  are  aware  of  the 
renjaer  commitments  that  are  necessary 
for  Use  of  a  foreign  refinery's  ba.seline. 

B.  Sstablishing  the  Refinery-of-Origin 

EPA  is  proposing  regulatory 
requirements  that  would,  for  any  batch 
of  irnported  gu.soline  claimed  to  be 
subject  to  en  individual  foreign  refinery 
baseline,  establish  the  identity  of  the 
foreign  refirery  at  which  the  gasoline 
wai  produced.  The  proposed 
reqiiirements  would  include  the  testing 


of  samples  of  the  gasoline  in  question 
collected  subsequent  to  loading  into  the 
ship  at  the  port  serving  the  foreign 
refinery,  but  before  the  ship  leaves  that 
port.  These  test  results  from  the  foreign 
refinery  loading  point  would  then  be 
compared  with  test  results  of  samples  of 
the  gasoline  in  question  collected  when 
the  ship  arrives  at  the  United  States  port 
of  entry.  Sampling  and  testing  of 
gasoline  at  the  U.S.  port  of  entry  is 
required  by  the  final  rule,  at  §§  80.65(e)- 
(f). 

The  proposed  regulations  include 
criteria  for  evaluating  whether  the  test 
results  of  the  gasoline  samples  from  the 
foreign  refinery  loading  port  match  the 
test  results  of  the  gasoline  samples  from 
the  U.S.  port  of  entry.  The  test  results 
would  have  to  agree,  for  each  parameter 
included  in  the  evaluation  of 
reformulated  gasoline,  within  tlie  limits 
used  for  comparing  domestic  refiner  and 
independent  laboratory  test  results, 
which  are  specified  in  §  80.65(f). 

The  volume  of  gasoline  contained  in 
each  shipment  of  imported  gasoline 
claimed  to  be  subject  to  an  individual 
foreign  refinery  baseline  also  would 
have  to  be  confirmed.  The  inspection  at 
the  foreign  refinery  loading  port  would 
have  to  establish  the  volume  loaded 
onto  the  ship,  which  would  be 
compared  to  the  volume  determination 
at  the  U.S.  port  of  entry.  EPA  is 
proposing  that  these  two  volume 
determinations,  corrected  for 
temperature  and  density,  would  have  to 
agree  within  one  percent.  EPA  believes 
this  level  of  correlation  is  appropriate, 
because  it  is  well  within  the  level  of 
correlation  normally  expected  in 
commercial  transactions.  EPA 
understands  that  protests  normally  are 
initiated  if  ship  volume  determinations 
in  commercial  dealings  differ  by  0.5%. 
Nevertheless.  EPA  requests  comment  as 
to  the  appropriate  level  of  correlation 
which  should  bo  required,  and  as  to  any 
other  approach  to  confirming  volumes  ' 
that  would  be  preferable  to  that 
proposed. 

In  the  event  any  single  parameter,  or 
the  volumes  involved,  would  not  agree 
in  the  manner  proposed,  the  individual 
foreign  refinery  baseline  could  not  be 
used  by  the  importer  for  the  specific 
batch  of  imported  gasoline  for  which 
there  is  parameter  value  or  volume 
disagreement. 

EPA  believes  that  in  most  cases  the 
gasoline  contained  in  each  compartment 
of  a  ship  would  constitute  a  separate 
batch,  because  the  gasoline  would  not 
be  homogeneous  across  more  than  one 
compartment,  and  would  therefore  not 
meet  the  batch  definition  of  §80.2(gg). 
In  consequence,  EPA  believes  that  in 
most  cases  the  sampling,  testing,  and 


volume  determinations  would  have  to 
be  performed  separately  for  each  of  a 
ship's  compartments.  In  addition,  it  is 
EPA's  understanding  that  the  current 
practice  for  inspecting  the  gasoline 
transported  by  ship  is  to  separately 
sample  each  compartment,  even  when 
the  same  grade  of  gasoline  is  being 
transported  in  more  than  one 
conipartment  of  a  ship. 

EPA  also  is  proposing  that  the 
independent  laboratory  would  be 
required  to  determine  the  refinery  of 
origin,  and  thereby  establish  whether 
the  gasoline  loaded  onto  the  ship  was  in 
fact  produced  at  that  refinery'.  The 
laboratory  also  would  determine 
whether  the  foreign  refinery's  gasoline 
has  been  combined  with  gasoline 
produced  at  any  other  refinery.  Only 
gasoline  that  is  produced  at  the  foreign 
refinery  or  origin  would  be  eligible  for 
use  with  the  foreign  refinery's  baseline, 
yet  it  is  possible  that  gasoline  loaded 
onto  a  ship  at  a  port  serving  a  foreign 
refinery  could  have  been  produced  at  a 
different  refinery.  For  example,  two 
refineries  could  be  linked  to  a  port  by 
a  common  pipeline,  or  gasoline  could  be 
produced  at  a  foreign  refinery  and  then 
transferred  by  ship  to  storage  tanks 
located  at  a  second  foreign  refinery. 

The  proposed  requirements  related  to 
determining  the  refinery  of  origin  would 
confirm  that  gasoline  loaded  into  a  ship 
at  the  port  serving  a  foreign  refinery  was 
in  fact  produced  at  the  foreign  refinery 
and  therefore  that  the  foreign  refinery's 
individual  baseline  would  be 
applicable.  This  confirmation  of  the 
source  refinery  by  the  independent 
in.-ipector  normally  would  require  the 
review  of  documents  ttiat  refiect  all 
transfers  and  storage  of  the  gasoline  in 
question  from  the  point  of  production  at 
the  source  refinery  to  the  point  of  ship 
loading.  The  inspector  thus  would  be 
required  to  establish  the  refinery  of 
origin  and  that  there  was  no  fungible 
mixing  of  the  gasoline  in  question  with 
any  gasoline  produc£;d  at  any  other 
refinery  prior  to  loading  onto  the  ship. 
An  additional  proposed  requirement 
that  relates  to  establishing  the  refinerj-- 
of-origin  for  imported  gasoline  is  the 
proposal  for  attest  engagements  at  the 
foreign  refinery.  This  attest  requirement 
would  supplement  the  requirements 
regarding  an  independent  laboratory 
determination  of  the  source  refinery  of 
gafjoline.  The  focus  of  tlie  attest 
engagement,  however,  would  be  on  the 
refinery  operations  while  the 
independent  laboratory's  primary  focus 
would  be  on  the  transportation  and 
storage  of  gasoline  from  the  refinery-  to 
the  point  of  ship  loading. 

Under  tha  proposed  procedures,  the 
attester  would  be  required  to  confirm 
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the  overall  production  for  the  refinery  in 
question,  and  to  confirm  that  the 
portion  claimed  to  have  been  transferred 
to  ships  for  shipment  to  the  United 
States  was  a  part  of  that  overall 
production.  The  attester  also  would  be 
required  to  confirm  the  transfer  of 
gasoline  from  the  refinery  to  the  ships, 
and  to  identify  the  ships  into  which  the 
gasoline  was  transferred.  EPA  requests 
comment  on  whether  these  proposed 
attest  procedures  are  appropriate  and 
adequate. 

EPA  is  proposing  that  the  sampling, 
testing,  and  volume  determinations  at 
the  foreign  refinery  loading  port  would 
have  to  be  performed  by  an  independent 
laboratory  that  is  U.S.-based.  The 
proposed  criteria  for  independence  are 
the  same  criteria  that  apply  for  the 
independent  sampling  and  testing 
requirement  for  domestic  refiners  and 
importers,  and  that  are  specified  at 
§80.65{0(2)(ii).  Similarly,  EPA  is 
proposing  that  the  attest  requirements 
would  have  to  be  fulfilled  by  certified 
public  accountants  (CPA's)  that  are 
United  States  citizens,  or  members  of  a 
firm  that  is  a  US.  corporation. 

The  proposed  requirements  that  the 
independent  laboratories  and  CPA's  bo 
U.S.-based  is  intended  to  result  in 
laboratories  and  CPA's  over  which  EPA 
may  easily  exercise  jurisdiction.  EPA's 
ability  to  inspect,  obtain  judicial 
enforcement,  or  submit  information 
requests  under  section  114  of  the  Clean 
Air  Act  is  significantly  more  effective  in 
the  case  of  a  person  that  is  a  United 
States  citizen  or  a  United  States 
corporation.  These  enforcement 
approaches  may  not  be  easily  available 
against  non-U. S.  corporations  or 
citizens.  EPA  seeks  comment  on  the 
proposed  requirement  that  independent 
laboratories  and  CPA's  be  U.S. 
corporations  or  citizens. 

C.  The  Volume  Limitation  on  Use  of 
Individual  Foreign  Refinery  Baselines 

EPA  is  proposing  that  the  total 
volume  cf  imported  reformulated 
gasoline  that  could  be  .subject  to  the 
individual  baseline  for  any  foreign 
refinery  would  be  limited  each  year  to 
the  volume  of  that  refinery's  gasoline 
that  was  used  in  the  United  States  in 
1990.  It  has  been  argued  that  this 
proposed  volume  constraint  would  limit 
any  potential  adverse  environmental 
effects  of  gasoline  imported  under 
individual  foreign  refinery  baselines  in 
comparison  to  the  final  rule,  as  is 
dis<ussed  more  fully  below. 

The  proposed  volume  constraint 
would  apply  separately  to  each  foreign 
refinery  having  an  individual  ba.seline. 
and  would  apply  across  all  of  the 
importers  who  import  gasoline 


produced  at  each  foreign  refinery.  Thus, 
for  example,  if  the  gasoline  produced  at 
a  particular  foreign  refinery  having  an 
individual  baseline  is  imported  by  ten 
importers  during  a  specific  year,  the 
volume  constraint  applicable  to  that 
foreign  refinery  would  apply  to  the  ten 
importers  collectively.  Any  of  the 
hypothetical  refinery's  gasoline  that  is 
imported  that  year  beyond  the  proposed 
volume  constraint  would  be  subject  to 
the  baseline  otherwise  applicable  to  the 
importer  (normally  the  statutory 
baseline),  and  the  individual  foreign 
refinery's  baseline  would  not  apply  to 
this  excess  volume. 

EPA  is  proposing  that  the  date 
gasoline  is  imported  would  be  the 
criterion  for  determining  which  gasoline 
would  qualify  for  use  of  an  individual 
foreign  refinery  baseline.  In  the  event 
importers  claim  use  of  an  individual 
foreign  refinery's  baseline  for  a  volume 
in  excess  of  the  proposed  volume 
constraint,  the  gasoline  that  is  first 
imported  that  equals  the  volume 
constraint  would  receive  use  of  the 
individual  baseline.  Thus,  the  proposed 
volume  constraint  would  apply  based 
on  the  date  the  gasoline  is  imported  into 
the  United  States,  and  not  based  on  the 
date  the  gasoline  is  produced.  Beginning 
on  January  1  of  each  year  the  volume 
constraint  accounting  would  begin 
anew. 

EPA  is  not  proposing  any  regulatory 
mechanisms  that  would  provide 
importers  a  running  accounting  of  the 
volume  of  a  particular  foreign  refinery's 
gasoline  that  has  been  imported  subject 
to  an  individual  refinery  baseline. 
Moreover,  EPA  would  not  know  the 
total  volume  of  imported  gasoline 
claimed  to  be  subject  to  any  particular 
foreign  refinery's  baseline  until 
quarterly  or  annual  reports  are 
submitted  to  EPA.  EPA  expects  that 
importers  would  make  private 
arrangements  with  their  foreign  refiner 
business  partners  to  track  the  volume  of 
each  foreign  refinery's  gasoline  that  is 
imported  under  each  individual  foreign 
refinery's  baseline.  In  this  way  EPA 
believes  that  importers  would  be  able  to 
know  whether  any  particular  batch  of 
imported  gasoline  would  be  within  the 
volume  constraint  that  would  apply  to 
the  foreign  refinery  that  produced  the 
gasoline. 

The  proposed  consequences  for  the 
importer  that  would  result  from 
claiming  use  of  an  individual  foreign 
refinery's  baseline  beyond  the  proposed 
volume  constraint  are  discussed  below. 

EPA  is  proposing  that  any 
reformulated  gasoline  that  is  imported 
during  1994  and  for  which  an 
individual  foreign  refinery  baseline  is 
used  would  be  combined  with  such 


gasoline  imported  during  1995  for 
purposes  of  the  proposed  volume 
constraint.  This  proposal  for  combining 
compliance  calculations  for  gasoline 
imported  during  1994  and  1995  is 
analogous  to  the  requirement  in  the 
final  rule  that  reformulated  gasoline 
produced  or  imported  in  1994  must  be 
combined  with  reformulated  gasoline 
produced  or  imported  in  1995  for 
determining  compliance  with  average 
standards.  See  §80.67{i). 

EPA  is  further  proposing  to  expand 
the  1990  baseline  volume  to  allow  for 
imports  during  1994,  but  this  expanded 
baseline  volume  would  apply  only  for 
gasoline  imported  during  1994-1095. 
The  mechanism  proposed  for  this 
volume  expansion  is  to  multiply  the 
foreign  refinery's  1990  baseline  volume 
times  1.17,  which  would  result  in  an 
additional  volume  equal  to  two  months 
of  the  1990  baseline  volume.  EPA 
believes  this  approach  for  expanding  the 
1990  baseline  volume  to  cover  imports 
during  1994  is  appropriate,  because  it 
would  allow  imports  subject  to  an 
individual  baseline  to  begin  in 
November  1994  and  to  continue  at  the 
same  rate  as  would  be  allowed  for  1995. 

EPA  requests  comment  on  this 
proposal  for  combining  gasoline  imports 
in  1994  and  1995  for  purposes  of 
applying  the  proposed  volume 
constraint  on  use  of  an  individual 
foreign  refinery's  baseline,  and  on  the 
proposed  mechanism  for  calculating  an   ■ 
expanded  1990  individual  foreign 
refinery  baseline  volume  for  use  during 
1994  and  1995. 

D.  The  Requirement  To  Allow  EPA 
Inspections  and  Audits 

EPA  is  proposing  that,  as  a  condition 
of  use  by  an  importer  of  an  individual 
foreign  refinery's  baseline,  EPA 
inspectors  and  auditors  would  have  to 
be  given  full  access  to  conduct 
inspections  and  audits  related  to  the 
foreign  refinery's  ba.seline  and  to  the 
gasoline  produced  at  the  foreign 
refinery.  The  proposed  access  for 
inspections  and  audits  would  be  at  the 
foreign  refinery,  at  any  place  gasoline 
produced  at  the  foreign  refiner>'  for  the 
U.S.  market  is  located,  and  at  any 
location  where  documents  are  kept  that 
relate  to  the  foreign  refinery's  baseline 
or  to  gasoline  produced  at  the  foreign 
refinery  for  the  U.S.  market.  EPA  is 
proposing  that  the  access  would  have  to 
be  granted  in  response  to  inspections  or 
audits  that  either  are  announced  or 
unannounced. 

EPA  is  proposing  the  inspection  and 
audit  access  requirement  in  order  to 
allow  EPA  inspectors  and  auditors  to 
confirm  the  baseline  submissions  that 
would  relate  to  any  foreign  refinery.  In 
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addition,  EPA  inspections  and  audits 
would  confirm  the  information  related 
to  refinery-of-origin  that  is  reported  to 
EPA.  The  proposed  access  requirements 
related  to  foreign  refineries  would 
provide  EPA  with  access  analogous  to 
tliat  exercised  over  domestic  refiners  to 
conduct  inspections  and  audits.  EPA 
historically  has  conducted  inspections 
fknd  audits  of  domestic  refineries  in 
order  to  ensure  compliance  with 
gasoline  quality  rules,  including  the 
Lead  phasedowm  requirements  at 
§60.20,  and  the  gasoline  volatility 
itoquirements  at  §§  80.27-28.  EPA 
intends  to  follow  this  enforcement 
approach  with  the  reformulated  gasoline 
program.  EPA  believes  it  is  important 
that  it  have  comparable  access  to  foreign 
refinery  operations  under  the  proposed 
approach  for  foreign  refinery  baseline  in 
order  to  meet  its  enforcement 
il8sponsibilitie.s. 

I  The  scope  of  the  proposed  access 
rioquirement  is  intended  to  allow  EPA  to 
inspect  or  audit  wherever  documents 
are  located  that  would  relate  to  an 
individual  foreign  refinery's  baseline,  or 
to  the  production  or  shipping  of 
gasoline  that  would  be  subject  to  such 
a|  baseline.  In  addition,  the  access 
proposal  would  ensure  EPA  access  to 
collect  samples  of  any  gasoline  that 
Would  be  subject  to  an  individual 
fi>reign  refinery  baseline. 

EPA  is  proposing  that  the  access 
requirement  would  terminate  on 
January  1,  2003.  This  proposed 
termination  date  is  five  years  following 
January  1,  1998,  the  last  date  individual 
foreign  refinery  baselines  could  be  used. 
Five  years  is  the  statutory  limitation  that 
applies  to  potential  liability  for 
violations  of  the  reformulated  gasoline 
requirements.  EPA  also  is  proposing 
that  its  inspection  and  audit  access 
would  be  limited  to  gasoline  produced 
before  1998  and  to  documents  that 
relate  to  such  gasoline.  This  proposed 
limitation  on  the  access  requirement 
also  corresponds  to  the  January  1.  1998 
date  individual  foreign  refinery 
baselines  would  become  unavailable. 

EPA  would  conduct  these  inspections 
or  audits  at  facilities  controlled  by  the 
foreign  refiner.  As  a  result,  EPA 
inspectors  and  auditors  would  have  to 
be  given  access  to  conduct  inspections 
or  audits  by  the  foreign  refiner  and  by 
the  country  in  which  the  foreign 
refiner's  facilities  are  located.  Any 
failure  to  grant  access,  therefore,  would 
be  the  result  of  an  action  or  decision  by 
the  foreign  refiner  or  the  foreign 
country.  Nevertheless,  the  consequences 
of  any  failure  to  give  EPA  full  and 
immediate  access  would  fall  on  the  U.S. 
importers  of  that  foreign  refiner's 
gasoline.  In  consequence,  EIPA  believes 


any  importer  who  would  claim  use  of  an 
individual  foreign  refinery's  baseline 
would  be  expected  to  protect  itself 
against  this  possibility  through 
whatever  means  it  would  feel  prudent, 
such  as  assurances  from  the  foreign 
refiner  that  the  access  requirement 
would  be  met,  or  contractual 
indemnification  provisions  that  would 
apply  in  the  event  the  access 
requirement  is  not  met. 

The  proposed  consequences  for  the 
importer  that  would  result  from  any 
failure  to  meet  the  access  requirements 
are  discussed  below. 

E.  Failure  To  Meet  Bequirements 

EPA  is  proposing  that  a  foreign 
refinery's  individual  baseline  could  not 
be  used  by  any  importer  if  EPA  were  to 
determine  that  information  submitted  to 
EPA  to  establish  the  foreign  refinery's 
individual  baseline  is  inaccurate,  or  if 
EPA  were  denied  access  to  the  foreign 
refinery  to  conduct  an  inspec:tion  or 
audit.  EPA  also  is  proposing  that  a 
foieign  refinery's  individual  baseline 
could  not  be  used  by  the  importer  of  a 
specific  batch  of  gasoline  in  the  event 
any  of  the  foreign  refinery  baseline 
requirements  would  not  be  met  with 
respect  to  that  batch  of  gasoline. 

Thus,  for  example,  if  EPA  would 
determine  that  a  foreign  refinery's 
individual  baseline  submittal  is  in  error, 
an  individual  baseline  for  that  refinery 
could  not  be  used  by  any  importer 
during  any  year,  unless  the 
Administrator  determines  a  shorter 
period  is  appropriate.  Similarly,  if  EPA 
were  to  attempt  to  conduct  an 
inspection  or  audit  of  a  foreign  refinery 
and  were  to  be  denied  full  and 
immediate  access,  the  individual 
baseline  for  that  refinery  could  not  be 
used  by  any  importer  during  any  year, 
unless  the  Administrator  determines  a 
shorter  period  is  appropriate.  In  this 
situation,  any  importer  who  had 
previously  submitted  reports  to  EPA  for 
any  averaging  period  that  included  use 
of  the  foreign  refinery's  individual 
ba.seiine  would  be  required  to 
recompute  its  compliance  calculations. 
ab  initio,  using  the  baseline  thtit  would 
apply  to  the  importer  in  the  absence  of 
the  foreign  refinery's  individual 
baseline — normally  the  statutory 
baseiino.  This  recalculation  by  the 
importer  would  be  required  even  if  the 
recalculation  would  result  in  violations 
by  the  importer  of  the  reformulated 
gasoline  standards.  It  would  be  no 
defense  for  the  importer  to  argue  it  used 
the  foreign  refinery's  individual 
baseline  m  a  good  faith  belief  tlie 
baseline  information  was  accurate,  or 
that  the  foreign  refiner  would  allow  EPA 
to  conduct  inspections  and  audits. 


A  similar  result  would  occur  if  EPA 
were  to  discover  that  a  particular  batch 
of  imported  gasoline,  claimed  by  the 
importer  to  be  subject  to  a  foreign 
refinery's  individual  baseline,  in  fact  is 
not  entitled  to  use  of  that  baseline.  This 
could  occur,  for  example,  if  through  the 
CPA  attest  engagement  or  through  an 
EPA  audit  it  were  discovered  that  the 
gasoline  comprising  the  batch  was  not 
produced  at  the  foreign  refinery  claimed 
by  the  importer.  Another  example  of 
gasoline  that  would  not  be  entitled  to 
use  of  a  foreign  refinery's  baseline 
would  be  a  batch  of  gasoline  that  is 
imported  subsequent  to  the  date  when 
the  total  volume  of  imported  gasoline 
for  which  use  of  the  foreign  refinery's 
baseline  is  claimed  equals  the  baseline 
volume  for  that  foreign  refinery.  In  these 
cases  the  importer  who  improperly 
claimed  use  of  the  foreign  refinery's 
individual  baseline,  but  not  other 
importers  of  gasoline  produced  by  that 
foreign  refinery,  would  be  required  to 
recompute  its  compliance  calculations. 
ab  initio,  as  described  above. 

EPA  is  proposing  that  these 
consequences  would  be  imposed  on  the 
importers,  because  there  are  clear 
barriers  to  effective  enforcement  directly 
against  foreign  refiners.  This  would 
occur  even  in  a  case  where  EPA  could 
prove  that  gasoline  was  improperly 
imported  using  a  foreign  refinery's 
individual  baseline,  and  where  the 
improper  use  was  the  fauU  of  the  foreign 
refinur.  for  example  by  submitting  false 
baseline  inform.ation  or  by  refusing  to 
allow  EPA  inspections  or  audits.  In  such 
a  ca-ie  EPA  could  not  bring  effective 
enforcement  against  the  foreign  refiner. 
As  a  result,  in  order  to  preserve  the 
interrity  of  the  reformulated  gasoline 
projjrr.ni,  CPA  proposes  that  importers 
would  be  ultimately  responsible  for  the 
projier  establishment  and  use  of 
individual  foreign  refinery  baselines. 

EPA  bfilieves  that  importers  would  be 
able  tc  decide  whether  and  when  to 
cla.'.T.  Lse  of  a  foreign  refinery's 
ind- vidual  baseline.  This  approach  is 
predicated  on  the  assumption  that 
importers  would  be  expected  to  u.se 
gr<  -it  care  in  making  this  decision,  and 
would  do  so  only  if  the  importer  has 
complete  confidence  the  foreign  refinery 
baseline  information  was  properly 
submitted  to  EPA  and  the  foreign  refiner 
intends  to  fully  and  properly  comply 
with  a!'  requirements  related  to  use  of 
individual  foreign  refinery  baselines, 
including  requirements  that  apply  years 
in«o  the  future.  EPA  also  would  expect 
importers  to  require  the  foreign  refiner 
to  carry  out  a  gasoline  volume  tracking 
scheme  that  would  enable  importers  to 
know  with  certainty  that  any  batch  of 
imported  gasoline  for  which  use  of  the 
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foreign  refinery's  individual  baseline 
would  be  claimed  is  within  the  foreign 
refinery's  baseline  volume. 

III.  Justification  for  Proposed 
Amendment  to  Final  Rule 

When  EPA  issued  the  final  rule  on 
December  15,  1993  the  Agency  was  not 
fully  satisfied  that  the  baseline-setting 
scheme  applicable  to  importers,  and 
thereby  applicable  to  foreign  refiners, 
was  the  optimum  solution.  In  preparing 
the  final  rule,  EPA  focused  on  three 
major  issues  regarding  the  use  of 
individual  baselines  for  foreign  refiners 
in  the  reformulated  and  conventional 
gasoline  programs.  EPA's  overriding 
consideration,  and  the  basis  for  EPA's 
focus  on  these  issues,  was  the  ultimate 
environmental  consequences  of  the 
baseline-setting  scheme.  The  three 
issues  are:  (1)  The  technical  problems 
with  using  baseline-setting  Methods  2 
and  3  to  accurately  predict  the  qualities 
of  gasoline  imported  in  1990  from  a 
foreign  refiner:  (2)  the  ability  of  the 
agency  to  adequately  verify  and  enforce 
the  use  of  foreign  refiner  individual 
baselines,  including  problems 
identifying  the  refinery  of  origin  of 
imported  gasoline  and  enforcing 
performance  standards  against  a  foreign 
refiner;  and  (3)  any  risk  that  would 
result  from  providing  refiners  or 
importers  with  options  in  establishing 
baselines. 

The  final  regulations  for  reformulated 
and  conventional  gasoline,  promulgated 
on  December  15.  1993  pursuant  to  a 
court  ordered  deadline,  attempt  to 
resolve  these  issues.  These  issues, 
however,  are  complex  and  have 
potentially  broad  consequences.  EPA 
therefore  announced  that  it  would 
continue  to  consider  individual 
baselines  for  foreign  refiners  after 
promulgation  of  the  Final  Rules  in  mid- 
December  1993.  This  consideration  has 
resulted  in  today's  proposal,  with  EPA 
inviting  comments  on  the  proposed 
resolution  described  above. 

The  first  issue  involved  whether  and 
when  it  would  be  appropriate  to  allow 
refiners  or  importers  an  option  in 
establishing  individual  baselines.  In 
general,  EPA's  Final  Rule  takes  the 
approach  that  options  should  not  be 
allowed.  Given  a  choice,  a  refiner  or 
importer  would  tend  to  choose  the 
option  requiring  the  least  e,xpense 
overall,  which  would  also  presumably 
be  the  least  protective  of  the 
environment.  Avoiding  options  should 
therefore  tend  to  avoid  skewing  the 
program  in  a  way  that  would  reduce  air 
quality  benefits.  EPA  described  this 
gaming  concern  in  the  preamble  to  the 
Final  Rule,  at  59  FR  7785  (February  16, 
1994). 


Under  EPA's  Final  Rule,  domestic 
refiners  are  basically  provided  no  choice 
regarding  individual  baselines — they 
must  develop  an  individual  baseline, 
using  one  or  more  of  three  different 
methods  or  modelling  approaches. 
Since  gasoline  produced  by  domestic 
refiners  made  up  an  overwhelming 
majority  of  the  gasoline  sold  in  the  U.S. 
in  1990.  the  average  of  all  domestic 
refiner  baselines  should  closely 
approximate  the  average  1990  quality  of 
gasoline  sold  in  1990.  Importers  are 
treated  like  domestic  refiners  in  that 
they  are  not  provided  an  option  on  how 
to  develop  an  individual  baseline.  A 
major  difference,  however,  is  that 
importers  may  use  only  the  first  of  the 
three  modeling  methods.  If  the  data  are 
not  available  for  this  method,  the 
importer  defaults  to  the  statutory 
baseline.  In  general.  EPA  expects  all  or 
almost  all  importers  to  default  to  the 
statutory  bast.-line. 

For  foreign  refiners.  EPA  considered 
whether  it  should  also  require  that  all 
foreign  refiners  establish  individual 
baselines  before  they  could  import 
either  conventional  or  simple  model 
reformulated  gasoline  into  the  U.S. 
However,  as  discussed  later,  EPA  had 
considerable  doubt  about  the  ability  of 
ba.seline-setting  Methods  2  and  3  to 
accurately  predict  the  quality  of  that 
portion  of  a  foreign  refiner's  production 
sent  to  the  U.S.  in  1990.  EPA  believed 
many  foreign  refiners  would  therefore 
not  be  able  to  use  these  models,  and 
mandating  use  of  an  individual  baseline 
might  therefore  lead  to  a  ban  on 
importation  of  gasoline  from  those 
foreign  refiners  not  able  to  develop  such 
baselines.'-  In  addition,  EPA  had  serious 
questions  whether  it  could  adequately 
verify  the  accuracy  of  individual 
baselines  for  foreign  refiners  under  such 
a  .scenario.  The  current  Final  Rule 
resolves  these  concerns  by  not  allowing 
foreign  refiners  to  establish  individual 
baselines,  and  regulating  the 
introduction  of  gasoline  into  the  U.S. 
through  the  importer.  Importers  must 
establish  an  individual  baseline  in  the 
manner  described  above. 

The  air  quality  impact  of  allowing 
foreign  refiners  a  choice  in  what 
baseline  to  use.  such  as  would  result 
from  the  petition  process  proposed 


^EPA  considered  the  option  of  banning  foreign 
supplies  of  gasoline  that  were  not  produced  under 
a  veriiiably  accurate  individual  baseline.  This 
option  appeared  to  redress  the  issue  of  the  loss  of 
a  "netting  out"  effuct  due  to  the  presumed  loss  of 
"cleaner"  than  statutor>'  ba.>eline  foreign  gasoline. 
However.  EPA  belioves  that  many  foreign  refiners 
do  not  possess  adequate  data  to  establish  an 
individual  baseline.  It  has  been  agreed  that  the 
consequence  of  banning  foreign  supplies  of 
gasoline,  both  to  the  nation's  energy  security  and 
to  competitive  pricing,  would  be  unfair. 


today,  depends  in  large  part  on  which 
foreign  refiners  ultimately  would  have 
the  ability,  and  would  choose,  to 
produce  reformulated  gasoline  for 
importation  into  the  U.S.,  and  on  the 
individual  baselines  of  those  foreign 
refiners  who  would  make  this  choice.  If 
a  significant  number  of  foreign  refiners 
sent  gasoline  to  the  U.S.  in  1990  that 
was  cleaner  than  the  statutory  baseline, 
those  refiners  would  not  be  expected  to 
choose  to  establish  an  individual 
baseline  but  would  instead  default  to 
the  statutory  baseline.  Refiners  who  sent 
gasoline  to  the  U.S.  in  1990  that  was 
dirt;er  than  tlie  statutory  baseline  might 
well  decide  to  petition  for  an  individual 
baseline,  assuming  they  could  satisfy  all 
of  the  conditions  for  establishing  an 
individual  baseline.  In  such  a  case,  this 
might  result  in  certain  foreign  refiners 
being  allowed  to  degrade  the  eniissions 
performance  of  their  gasoline  down 
from  its  actual  1990  quality  to  the 
statutory'  baseline.  Under  this  approach 
other  foreign  refiners  might  be  allowed 
to  establish  accurate  and  verifiable 
individual  baselines  that  are  dirtier  than 
the  statutory  baseline,  and  thereby 
continue  to  produce  at  this  quality. 

In  comparison,  the  current  regulatory 
provisions  provide  foreign  refiners  with 
no  choice.  As  described  above,  foreign 
refiners  whose  1990  gasoline  was 
cleaner  than  the  statutory  baseline  may 
degrade  the  quality  of  their  gasoline 
down  to  the  statutory  baseline,  while 
foreign  refiners  whose  1990  gasoline 
was  dirtier  than  the  statutory  baseline 
are  required  to  reformulate  to  meet  the 
stricter  statutory  baseline. 

It  is  important  to  note  that  EPA  does 
not  have  any  clear  evidence  as  to  the 
actual  average  quality  of  gasoline 
imported  into  the  U.S.  in  1990.  EPA 
does  not  know,  for  example,  whether  a 
significant  amount  of  such  gasoline  was 
cleaner  than  the  statutory  baseline. 
While  it  would  be  reasonable  to  assume 
that  at  least  some  imported  gasoline  was 
cleaner  and  some  was  dirtier  than  the 
statutory  baseline.  EPA  is  not  in  a 
position  to  quantify  this  in  any  reliable 
manner.  As  such,  it  is  not  clear  whether 
or  how  much  providing  foreign  refiners 
with  an  option  in  establishing  an 
individual  baseline  would  actually  skew 
the  air  quality  impacts  of  these 
programs  in  a  negative  direction.  As 
mentioned  above,  a  second  major  issue 
EPA  has  considered  involves  the 
technical  limits  of  Methods  1.  2  or  3  in 
predicting  the  qualities  of  that  portion 
of  a  foreign  refiner's  1990  gasoline 
production  that  was  sent  to  the  U.S.' 


'These  technical  limits  have  important 
implications  for  the  first  issue  discussed  above.  For 
example,  if  EPA  required  that  foreign  refiners 
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Foreign  refiners  likely  did  not  send  the 
mpjority  of  their  gasoline  to  the  United 
Stp,tes  in  1990.  Foreign  refiners  may  not 
have  exported  the  majority  of  their 
gasoline  to  the  United  States  in  1990. 
Domestic  refiners,  on  the  other  hand, 
arp  assumed  to  have  distributed  (and  to 
cohtinue  to  distribute)  the  majority  of 
th0jr  gasoline  within  the  U.S.  In  the 
at^nce  of  actual  1990  data,  domestic 
refiners  may  calculate  individual 
baiselines  using  models  developed  by 
EI^A  that  depend,  in  part,  on  the  fact 
that  the  majority  of  the  modelled 
gapoline  is  distributed  in  the  U.S. 
H<|u'ever,  foreign  refiners  typically  did 
not  distribute  the  majority  of  their  1990 
gasoline  within  the  U.S..  rendering  the 
models  inappropriate  for  those  refiners." 

tThe  third  major  issue  of  concern 
involves  whether  EPA  can  accurately 
verify  individual  baselines  of  foreign 
refihers  and  effectively  enforce 
standards  for  foreign  produced  gasoline 
baped  on  such  individual  baselines.  EPA 
was  concerned  that  it  would  not  be  able 
to  effectively  exercise  authority  to 
inspect  foreign  facilities  and  require  the 
production  of  records  or  samples,  or  to 
re(jtiire  accurate  auditing  of  the 
cofnpliance  of  foreign  operations.  This 
includes,  for  example,  EPA's  ability  to 
ensure  the  accuracy  of  an  individual 
forieign  refiner  baseline,  EPA's  ability  to 
clearly  identify  the  roiinery  of  origin  for 
gasoline  imported  into  the  U.S.  (the 
"tiacking"  issue),  and  EPA's  ability  to 
ea!  jly  access  foreign  records,  samples, 
an  <  facilities  for  inspections  and  other 
coirtpjiance  measures. 

'  yith  respect  to  tracking  refinery  of 
origin,  EPA  believes  it  must  be  able  to 
estmlish  with  certainty  which  baseline 
attjjrhes  to  each  specific  batch  of 
gasoline  imported  into  the  U.S.  The 
distribution  of  foreign  produced 
gasoline  is  significantly  distinct  from 
domestic  distribution  patterns.  As 
described  in  the  preamble  to  the  final 
rule,  see  59  FR  7785  (February  16. 

1.     . 
estajblish  individual  baselines,  without  providing 
anyjchoice  on  defaulting  to  the  statutory  baseline, 
thea  many  foreign  refiners  miisht  not  be  able  to 
develop  such  baselines  and  EPA  would  confront  a 
situation  involving  whether  or  not  If  should  ban  the 
impiortalion  of  gasoline  from  such  foreign  refiners. 

"EPA  believes  it  is  possible  that  in  certain  limited 
situations  a  foreign  refiner  may  be  able  to  establish 
a  Iwseline  of  U.S.-market  gasoline  quality  and 
quantity.  For  example,  a  foreign  refiner  potentially 
could  establish  thai  in  1990  its  refinery  produced 
onljl  8  limited  number  of  gasoline  blending 
coniponents.  and  the.'efore  could  be  capable  of 
producing  only  a  predictable  and  limited  number 
of  guoline  types  from  these  blending  components. 
In  such  a  ca.se.  it  is  possible  thai  a  baseline  could 
be  established  based  on  the  "cleanest"  of  the 
gasoline  types,  without  actually  showing  that  this 
was  the  gasoline  supplied  to  the  U.S.  market.  Under 
this  approach,  the  foreign  refiner's  baseline  would 
be  the  most  rigorous  baseline  passible  given  the 
refinery  configuration. 


1994),  the  association  of  a  refinery- 
specific  baseline  with  the  gasoline 
produced  at  a  domestic  refinery  is 
relatively  uncomplicated,  because 
compliance  is  determined  at  the  refinery 
level  before  fungible  mixing  in  the 
gasoline  distribution  system.  The  source 
refinery  for  gasoline  is  clear  before  the 
gasoline  leaves  the  refinery.  In  the  case 
of  all  imported  gasoline,  on  the  other 
hand,  the  gasoline  will  be  transported 
from  the  refinery  to  the  U.S.  port  of 
entry  prior  to  the  point  at  which  the 
imported  gasoline  would  have  to  be 
associated  with  a  foreign  refinery- 
specific  baseline.  This  stage  of 
transportation  fi-om  the  foreign  refinery 
to  the  U.S.  port  of  entry  could  be  by 
fungible  means  for  any  imported 
gasoline,  with  the  consequence  that 
fungible  mixing  could  obscure  the 
identity  of  the  source  refinery  for  any 
batch  of  imported  gasoline.  For  a 
discussion  of  these  and  other 
enforcement  and  compliance  related 
issues,  see  the  preamble  to  the  final  rule 
at  59  FR  7787  (February  16,  1994). 

Finally,  it  is  important  to  place  the 
role  of  individual  baselines  in  their 
proper  context  for  the  reformulated  and 
conventional  gasoline  programs.  For 
conventional  gasoline,  the  individual 
baseline  of  a  refiner  or  importer 
establishes  the  applicable  emissions 
standard  for  the  conventional  gasoline 
they  produce  or  import.  On  average,  a 
refiner's  or  importer's  conventional 
gasoline  has  to  meet  an  emissions 
performance  standard  measured  by  the 

Serformance  of  their  individual 
aseline.  If  the  refiner  or  importer  is 
assigned  the  statutory  baseline  instead 
of  an  individual  baseline,  then 
performance  is  measured  against  the 
statutory  baseline.  This  performance 
standard  applies  on  an  annual  basis 
starting  with  1995.  The  statutory  basis 
for  these  requirements  are  found  in 
section  21  l(k)(8)  of  the  Act. 

The  individual  baseline  plays  a  much 
more  hmited  rule  in  the  reformulated 
gasoline  program.  For  the  first  three 
years  of  that  program,  three  specific  fuel 
qualities  are  capped  at  the  level  of  a 
refiner's  or  importer's  individual 
baseline.9  Starting  January  1. 1998,  a 
refiner  or  importer's  individual  baseline 
has  no  relevance  in  the  reformulated 
gasoline  program.  This  short  term 
requirement  is  part  of  the  standards 
adopted  by  EPA  and  commonly  called 
the  simple  model.  The  refiner  and 
importer  specific  caps  on  the  three 
parameters  were  based  on  EPA's 
understanding  of  the  directional 
impacts  of  these  parameters  on 


"The  three  parameters  are  sulfur,  olefins,  and  T- 
90  or  E300.  See  §  80.41(h)(2). 


emissions,  the  lack  of  adequate  data  to 
fully  model  the  emissions  impacts  of 
these  three  gasoline  parameters  when 
EPA  proposed  the  simple  model,  and 
the  lead  time  needed  before  requiring 
use  of  a  subsequent,  more  complex 
emissions  performance  model  adopted 
by  EPA  in  the  final  rule.  Further 
discussion  of  this  may  be  found  in  the 
preamble  to  the  final  mle  at  59  FR  7720 
(February  16,  1994). 

The  final  rule's  requirements  for 
individual  baselines  resolves  these 
various  concerns  in  a  straightforward 
manner.  EPA  is  seeking  comment  on 
whether  this  proposal  addresses  all  of 
the  above  concern,  in  a  manner  that 
achieves  the  environmental  goals 
intended  for  reformulated  gasoline 
while  at  the  same  time  addressing  the 
equity  concerns  that  previously  have 
been  raised,  by  placing  clear  limits  and 
conditions  on  the  use  of  individual 
baselines  for  foreign  refiners.  These 
limits  and  conditions  would  be 
designed  to  address  the  issues  descril)ed 
above — concerns  about  skewing  of  air 
quality  benefits  in  a  negative  direction 
by  providing  options  in  establishing 
individual  baselines,  concerns  about  the 
technical  limits  of  the  refinery  modeling 
used  to  establish  baselines,  aiid  finally 
concerns  over  the  Agency's  ability  to 
adequately  verify  individual  baselines 
for  foreign  refiners  and  adequately 
ensure  compliance  by  imported  gasoline 
with  standards  based  on  individual 
baselines. 

A.  Accuracy  of  Individual  Foreign 
Refiner  Baselines  • 

As  described  in  detail  above,  this 
proposed  amendment  provides  that 
parties  that  desire  to  establish  an 
individual  baseline  for  a  foreign  refinerv' 
would  submit  a  petition  to  EPA's 
Assistant  Administrator  for  Air  and 
Radiation  to  establish  a  reliable  and 
verifiable  individual  baseline.  The 
petitioner  would  also  submit  data 
adequate  to  establish  the  volume  of 
gasoline  exported  to  the  United  States 
during  1990. 

The  Assistant  Administrator  would 
only  approve  petitions  when  the 
individual  baseline  had  been 
established  with  sufficient  certainty,  to 
the  satisfaction  of  the  Assistant 
Administrator.  The  Assistant 
Administrator's  decision  whether  to 
approve  a  petition  would  depend,  in 
part,  on  the  certainty  with  which  the 
foreign  refiner's  1990  fuel  properties 
and  volume  data  could  be  verified  by  a 
U.S.-based  independent  baseline  auditor 
and  by  EPA.  as  discussed  above.  In 
requiring  that  a  petitioner  bear  the 
burden  of  demonstrating  to  the 
Assistant  Administrator  that  the 
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individual  baseline  and  the  data 
submitted  in  support  of  an  individual 
ba.seiine  is  accurate  and  verifiable,  and 
in  requiring  tlict  a  U.S.-based  attestor 
corroborate  that  demonstration,  the 
amendment  provides  for  appropriate 
certainty  in  establishing  accurate 
individual  baselines. 

EPA  requests  comment  as  to  whether 
the  proposal  would  result  in  appropriate 
certainty  as  to  any  foreign  refinery 
baseline  that  would  be  estpblished. 

B.  Certainty  as  to  Befinery-of-Odgin 

In  the  preamble  to  the  final  nile,  EPA 
expressed  concern  about  effectively 
determining  the  refinery-of-origin  for 
specific  batches  of  imported  gasoline  so 
as  to  determine  the  appropriate  baseline 
to  be  applied  to  the  product.  However. 
[TA  is  proposing  and  seeking  comment 
on  procedures  that  are  designed  to 
ensure  that  importers  effectively  track 
gasoline  from  the  point  of  gssoiine 
production  to  the  port-of-entry  into  the 
U.S. 

Strict  tracking  and  segregation  of 
reformulated  ^^asoline  that  is  produced 
by  foreign  refiners  and  that  would  be 
subject  to  an  individual  baseline  is 
necessary'  to  assure  compliance  with 
this  program.  Only  by  matching  a 
discrete  volume  of  gasoline  with  an 
individual  baseline  would  an  importer 
he  able  to  accurately  calculate  its 
compliance  with  this  proposed 
amendment  to  the  reforrnulaled  gasoline 
program.  Further,  such  tracking  acd 
segregation  is  necessary  for  EPA  to 
ensure  that  use  of  an  individual  baseline 
remains  wilhin  the  foreign  refiner's 
volume  cap. 

Today's  proposed  amendment  of  the 
final  rule  seeks  to  provide  for  certainty 
with  resped  to  establishing  the  refinery- 
of-origin  of  imported  gasoline  through 
the  use  of  independent  sampling  and 
testing  that  would  be  required  upon 
loading  on-board  ship  at  the  if  finery-of- 
origiii-and  upon  rec;ipt  by  an  importer 
at  a  U.S.  port-of-ent  y.  The  sampling 
and  testing  at  both  ends  of  the  shipment 
would  help  tc  assure  that  the  volume 
and  parameters  of  the  product  subject  to 
the  individual  baseline  are  identical. 
Additionally,  the  independent 
laboratory  would  verify  the  foreign 
refinery -of-origin  before  the  shipment 
leaves  the  foreign  port. 

The  amendment  proposes  tiiat  batch 
specific  information  pertaining  to  the 
parameters  and  volume  of  the  batch 
would  be  collected  by  an  independent 
laboratoiy  upon  loading  of  the  product 
and  a  report  filed  with  EPA.  This 
information  would  be  available  for 
comparison  with  batch  specific 
information  required  to  be  collected  by 
importers  upon  receipt  of  product. 


Further,  the  tracking  sy.Mem  would 
help  to  ensure  that  EPA  could 
determine  that  the  imported 
reformulated  gasoline  produced  subject 
to  an  individual  baseline  was  not 
com.mingled  with  gasoline  produced 
under  another  baseline  en  route  from  its 
source  to  the  U.S.  nort-of-entry.    ' 

Today's  proposal  also  would  require 
that  an  importer  exercising  the  option  to 
use  a  foreign  refinery's  individual 
baseline  must  demonstrate  that  an 
annual  attestation  engagement  is 
conducted  of  the  foreign  refinery  for 
each  year  of  individual  baseline  use. 
The  engagement  would  he  undertaken 
by  a  U.S.-based  CPA  or  firm.  This 
requirement  would  be  equivalent  with 
attest  engagement  requirements 
applicable  to  domestic  refiners  and 
importers  under  the  Final  Rule.  The 
engagement  would  verify  that  the 
gasoline  loaded  on-board  ship  was 
produced  by  the  refinery  for  which 
individual  baseline  use  is  claimed. 

The  practical  effect  of  today's 
proposal  would  be  to  condition  the  use 
of  individual  foreign  refinery  baselines 
upon  strict  tracking  of  reformulated 
gasoline.  An  importer's  use  of  a  foreign 
refinery's  individual  baseline  would 
depend  upon  the  importer's  ability  to 
establish  with  certainty  that  the 
reformulated  gasoline  for  which  the 
individual  baseline  is  claimed  was.  in 
fact,  produced  at  the  foreign  refinery  for 
which  the  individual  baseline  is 
applicable. 

EPA  requests  comment  regarding 
whether  there  would  be  appropriate 
certainty  as  to  the  refinery  of  oiigin  of 
any  imported  gasoline  that  would  use 
an  individual  foreign  refinery's  baseline 
under  this  proposal. 

C.  The  Limited  Poter.tial  for  Adverse  Air 
Quality  Effects  From  Gaming 

It  has  been  argued  that  the  proposed 
constraints  on  the  use  of  individual 
baselines  by  importers  would  limit  the 
potential  for  gaming  associated  with 
establishing  baselines  for  imported 
gasoline,  and  in  consequence  the 
potential  for  adverse  air  quality  effects 
from  such  gaming. 

If  all  foreign  refiners  sending  gasoline 
to  the  U.S.  established  accurate  and 
verifiable  baselines,  and  concerns  about 
tracking  refinery  of  origin  and  other 
compliance  concerns  were  resolved, 
then  it  has  bi^en  agreed,  those  baselines 
and  the  gasoline  produced  under  them 
dearly  and  easily  would  lead  to  the  air 
quality  benefits  expected  from 
conventional  and  reformulated  gasoline. 
This  might  be  con.sidered  the  "ideal",  or 
best  possible  result.  As  described 
earlier,  however,  there  is  considerable 
doubt  about  whether  accurate. 


verifiable,  and  enforceable  baselines  can 
be  expected  for  all  foreign  refiners. 

The  Final  Rule  addresses  these 
problems  in  effect  by  requiring  all 
foreign  refiners  to  produce  gasoline 
using  the  statutory  baseline — those 
cleaner  than  the  siatutory  baseline  are 
allowed  to  degrade  down  to  that 
baseline,  while  those  dirtier  than  the 
statutory  briselines  are  required  to  dean 
up  to  that  baseline.  While  the  Final  Rule 
would  not  allow  the  average  quality  of 
foreign  produced  gasoline  to  degrade 
below  the  statutory  baseline,  it  mi^ht  in 
fact  require  that  foreign  gasoline  be 
cleaner  on  average  than  would  be 
required  if  all  refiners  did  establish 
individual  baselines.'" 

One  concern  regarding  the  approach 
used  in  the  Final  Rule  is  that  it  treats 
all  foreign  refiners  as  a  class  (by 
assigning  the  statutory  baseline  to  all 
imported  gasoline),  yet  the  factors  that 
led  to  grouping  foreign  refiners  as  a 
class  may  not  apply  equally  to  all 
foreign  refiners.  The  result  of  the  class 
approach  to  resolving  the  foreign  refiner 
baseline  issue  could  be  considered 
unfair  to  any  particular  foreign  refiner 
who  would  be  able  to  accurately 
establj.sh  refinery  baselines,  and  who 
would  be  able  to  establish  with  certainty 
the  refinery  of  origin  for  gasoline 
imported  into  the  United  States.  On  the 
other  hand,  and  as  has  been  discussed 
above,  allowing  each  foreign  refiner  to 
choose  whether  to  establish  individual 
refinery  baselines  creates  the  potential 
for  gaming  with  consequent  adverse 
environmental  effecis.  The  challenge  for 
EPA,  then,  is  to  create  a  regulatory 
mechanism  for  imported  gasoline 
baselines  that  is  as  fair  as  possible  to 
each  foreign  refiner,  but  tliat  also 
achieves  the  environmental  goals 
intended  for  reformulated  gasoline. 

The  proposed  rev isions  would  allow 
certain  foreign  refiners  the  option  to 
petition  for  the  right  to  establish 
individual  baselines  under  carefully 
controlled  circumstances.  As  discussed 
above,  this  proposed  scheme  has  a 
potential  for  adverse  air  quality  effects, 
in  comparison  to  the  current  Final  Rule, 
because  some  importers  would  have  an 
option  as  to  which  baseline  would 
apply  to  imported  reformulated 
gasoline.  Presumably,  foreign  refiners 
and  their  U.S.  importer  business 
partners  would  elect  to  seek  to  establish 
individual  foreign  refinery  baselines 
only  if  the  foreign  refinery  produced 
gasoline  in  1990  that  was  "dirtier"  than 
the  statutory  baseline  altemp.tive  to  an 
individual  foreign  refineiy  baseline.  In 


i"This  would  occur  if  itie  aveiage  qualily  of  all 
gasoline  imports  in  1930  was  dirtier  thiui  the 
statutory  baseline. 
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the  case  of  foreign  refineries  that 
pitoduced  gasoline  in  1990  that  was 
"cleaner"  than  the  statutory  baseline,  on 
the  other  hand,  the  foreign  refiners  and 
their  U.S.  importer  business  partners 
presumably  would  use  the  less  stringent 
arid  less  costly  statutory  baseline  option. 
EPA's  "gaming"  concern  would  result 
from  these  likely  decisions  by  "dirtier" 
and  "clenner"  foreign  refiners.  The 
potential  adverse  air  quality 
cdasequence  would  result  from  the 
volume  of  imported  gasoline  during 
1995  through  1997  that  would  use  a 
"dirtier"-than-statutory  baseline,  and 
the  loss  to  the  U.S.  gasoline  pool  during 
1^95  through  1997  of  gasoline  produced 
to:  meet  a  "cleaner"-than-statutory 
bajselines.  There  may  or  may  not  be  an 
adverse  air  quality  impact  in  relation  to 
the  "ideal"  scenario  described  above, 
depending  on  whether  the  average 
qilality  of  gasoline  imported  from 
foreign  refiners  in  1990  was  different 
frqim  the  statutory  baseline  and  how 
much  reformulated  gasoline  is  imported 
in  1995  through  1997. 

SPA  has  been  unable  to  identify  any 
fo  -eign  refiners  other  than  FDVSA  who 
intend  to  produce  any  reformulated 
gasoline,"  though  there  nevertheless 
could  be  some  because  there  is  no 
requirement  that  re'^m"'^  must 
anjnounce  their  intentions  at  this  time. 
The  absence  of  identified  foreign 
reformulated  gasoline  refiners  (other 
thkn  PDVSA)  does  present  the 
possibility  that  there  v.'ill  be  few,  if  any, 
foreign  reformulated  gasoline  refiners 
wjib  would  have  a  "cleaner '-th-in 
statutory  baseline  (but  who  would  opt 
for  the  statutory  baseline).  If  true,  this 
wpuld  resolve  EPA's  earning  concern. 

Moreover,  even  to  the  extent  there  are 
foreign  refiners  who  would  qualify  for 
"clfcaner"-than-statutory  baselines  EPA 
believes  there  is  a  possibility  that  their 
gasoline  would  nevertheless  be  cleaner 
than  the  statutory  baseline,  which 
would  limit  the  likelihood  for  adverse 
ail!  qualitv  effects.  This  possibility  was 
presented  to  EPA  by  a  foreign  refiner 
who  argued  that  such  "clean"  refiners 
may  in  fact  be  technologically  incapable 
of  [relaxing  production  parameters  so  as 
to  realize  a  benefit  from  the  statutory 
bakeline.  To  the  extent  this  may  be  true, 
such  "clean"  refiners  might  reduce  any 
adverse  air  quality  impact  associated 
wilh  providing  an  option  to  establish 
individual  baselines. 

■^he  principal  reason  limiting  the 
po|tential  for  adverse  air  quality  effects 
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tP-\  does  expect  some  imports  of  reformulaied 
ine  under  the  Final  Rule's  provision  that 
es  to  a  foreign  refinery  that  is  owned  by  the 
importer  and  where  at  least  7."i%  of  the 
refinjery's  1990  production  was  imported  Into  the 
U.SJ.  These  refineries  are  relevant  to  this  discussion. 


from  gaming  under  today's  proposal  is, 
however,  that  use  of  "dirtier"-than- 
statutory  individual  baselines  would  be 
restricteid.  It  has  been  argued  that  this 
would  in  turn  limit  any  adverse  air 
quality  effects,  in  relation  to  the  current 
final  rule. '2  At  the  same  time,  any 
reformulated  gasoline  imported  under 
an  individual  baseline  would  be 
required  to  meet  the  same  standards  that 
apply  to  any  other  refiner,  foreign  or 
domestic,  with  the  same  baseline.  For 
the  three  parameters  of  interest  under 
the  simple  model  for  reformulated 
gasoline,  sulfur,  olefins,  and  T-90, 
reformulated  gasoline  produced  by  a 
foreign  or  domestic  refiner  with  an 
individual  baseline  would  have  to  meet 
an  annual  average  limit  set  at  100%  of 
the  individual  baseline  level  for  those 
parameters.  This  effectively  requires 
that  the  gasoline  stay  as  clean  as  it  was 
in  1990,  for  those  three  specific 
parameters. 

EPA  has  considered  the  level  of 
emissions  that  would  result  from 
gasoline  imported  under  the  approach 
contained  in  the  final  rule,  versus 
gasoline  imported  under  the  approach 
described  in  today's  proposal.  While  no 
baselines  have  been  established  yet  for 
any  refiner  or  importer.  PDVSA  has 
submitted  to  the  reformulated  gasoline 
docket  a  record  that  describes  the 
baseline  it  would  be  able  to  establish  if 
given  the  opportunity.  The  baseline  it 
describes  is  dirtier  than  the  statutory 
baseline  for  some  parameters,  and 
cleaner  for  other  parameters.  In  the  case 
of  sulfur  and  olefins,  FDVSAs  stated 
baseline  levels  would  be  significantly 
higher  than  the  statutory'  baseline: 
PDVSA 's  claimed  sulfur  level  is  644 
parts  per  million  (ppm).  and  the 
statutory  baseline  level  is  339  ppm: 
PDVSA's  claimed  olefin  level  is  22 
vol%  and  the  statutory  baseline  level  is 
9.2  vol%.  The  environmental 
implication  is  that  NOx  emissions  are 
higher  with  larger  sulfur  and  olefin 
levels. 

Taking  into  account  the  volume  of 
PDVSA's  gasoline  that  is  used  in  the 
Northeast  U.S. — its  primary  market, 
EPA's  preliminary  analysis  shows  that 
PDVSA's  1995  gasoline  would  increase 
overall  NOx  emissions  there  by  only 


"It  is  important  to  note  that  the  potential  for 
adverse  air  qualify  effects  discussed  m  this 
preamble  is  in  relation  to  gasoline  that  would  be 
imported  under  the  approach  rontained  in  'he  Final 
Rule,  i.e.,  to  imported  gasoline  that  meets  the 
statutory  baseline.  That  comparison  may  not  be  fair. 
Another  comparison  that  may  be  more  appropriate 
would  be  with  imported  gasoline  that  is  produced 
to  each  forfign  refinery's  individual  baseline,  like 
is  done  for  domestic  refiners.  When  imported 
gasoline  is  compared  based  on  individual  foreign 
refinery  baselines,  there  may  be  no  potential  for 
adverse  air  quality  effects  from  today's  proposal. 


0.08%  during  the  high  ozone  season,  " 
in  comparison  to  the  case  where  PDVSA 
would  produce  gasoline  to  meet  the 
statutory  baseline  for  sulfur  and  olefins. 

Also,  PDVSA's  1995  gasoline  quality 
will  be  approximately  equal  to  the 
quality  of  statutory  gasoline  in  terms  of 
VC)C  emissions,  and  will  be  much 
cleaner  in  terms  of  toxics  emissions. '■• 

The  proposed  program  elements  that 
would  help  to  limit  the  impact  of 
"dirtier"-than-statutory  baselines  are  the 
limited  volume  of  a  foreign  refiner>''s 
reformulated  gasoline  that  could  use  the 
individual  baseline,  the  limited  time 
period  during  which  the  individual 
baseline  could  be  used,  the  fact  that  the 
individual  baseline  could  be  used  only 
for  reformulated  gasoline,  and  EPA's 
belief  that  the  individual  baseline 
option  would  not  be  attractive  to  most 
foreign  refiners. 

1.  The  Volume  Limitation  on  Use  of 
Individual  Refinery  Baselines 

An  importer's  use  of  a  foreign 
refinery's  individual  baseline  is 
proposed  to  be  limited  to  volumes  of 
reformulated  gasoline  equivalt-nt  to  the 
foreign  refinery's  1990  volume  of 
gasoline  imports  to  the  U.S.  This 
volume  constraint  is  described  above. 

The  volume  cap  limiting  use  of  an 
individual  baseline  for  reformulated 
gasoline  production  (until  January  1, 
1998)  to  a  foreign  refiner's  19S0  import 
volumes  ensures  that  the  use  of  an 
individual  baseline  is  constrained  by 
historical  import  volumes.  Volumes 
imported  above  the  1990  coristraint 
would  be  subject  »o  the  importer's 
statutor^'  baseline.  Foreign-produced 
reformulated  gasoline  subject  to  an 
individual  baseline,  within  the  1990 
volume  cap  limitation,  would  be 
measured  for  compliance  against 
gasoline  produced  in  1990,  and 
therefore  would  be  at  least  as  clean  as 
the  foreign  refiner's  1990  gasoline. 
However,  any  reformulated  gasoline 
produced  by  a  foreign  refiner  above  the 
1990  volume  would  be  evaluated 
relative  to  the  statutory  baseline  and 
therefore  would  be  at  least  as  clean  as 
reformulated  gasoline  produced  using 
the  statutory  baseline. 

2.  The  Time  Limitation  on  the  U.se  of 
Individual  Foreign  Refinery  Baselines 

A  further  constraint  on  potential 
adverse  air  quality  effects  is  the  time 
limit  on  an  importer's  use  of  a  foreign 
refiner's  individual  baseline.  It  would 


"The  high  ozone  season  is  the  appropriate 
period  for  evaluating  NCH  emissions,  because  NO* 
is  of  primary  concern  as  an  ozone  precursor. 

"EPA  has  placed  in  the  docket  an  analysis  nf  tf^e 
environmental  impacts  of  the  use  of  gasoline  having 
properties  equal  lo  those  drM:ribed  by  PDVSA. 
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be  limited  to  the  period  commencing 
when  reformulated  gasoline  is  first 
imported  into  the  U.S.  and  continues 
through  December  31, 1997.  After  1997, 
individual  ba.'^elines  have  no  further 
relevance  to  the  requirements  for 
reformulated  gasoline,  and  all  im.porters 
and  domestic  refiners  are  required  by 
the  Final  Rule  to  measure  compliance 
with  the  rrfoiTnulated  gasoline 
standards  against  the  statutory  baseline. 
Therefore,  the  effect  of  this  ri'gulaiion 
would  be  lirniied  to  this  three  yt^r 
period  only. 

3.  The  Nuniber  of  Foreign  Refiners  Who 
Would  Seek  to  Use  Individual  Foreign 
Refinery  Baselines  Would  be  Limited 

This  proposal  is  predicated  on  the 
a.ssumption  '.h.it  the  costs  inherent  in 
producing  rerormiilated  gasolii;e  and 
meeting  the  rBquiremoiits  of  the 
reformulated  gasoline  program, 
including  these  costs  nee  essary  to 
establish  a  i  individual  ba.seline.  will 
deter  most  foreign  refiners  from 
selecting  ti\e  individual  baseline  option, 
thereby  fisrtiitr  limiting  any  potential 
adverse  air  quality  i.T.pact.  These  costs 
include  extensive  refinery 
modification^;:  costs  associated  with 
petitioning  LPA  for  an  individual 
ha.seline  and  iirovidi.ng  adequate 
information  to  tslablish  with  certainty 
t'iot  theb>5.eli;'c  determination  is 
accurate;  a  bnreiine  audit;  and  the 
record  keeping  and  product  tracking 
associated  with  complying  with  the 
proposed  arwiual  compliance  audits. 

EPA  believes  that  fev;  refiners  have 
made  the  requisite  capital  investments 
necessary  to  produce  reformulated 
gasoline.  Tlierefore,  it  currently  appears 
that  the  number  of  foreign  refiners  who 
would  take  advantage  of  this  proposed 
amendm.eiii  would  be  limited. 

In  addition,  the  limited  time  period 
during  which  individual  foreign 
refinery  baselines  could  be  used  may 
limit  the  number  of  foreign  refiners  that 
would  take  advantage  of  this  option, 
because  the  costs  associated  with 
exercising  this  option  described  above, 
could  only  be  recouped  within  the  1995 
through  1997  time  frame. 

4.  Conventional  Gasoline  Not  Affecl»;d 
by  This  Proposed  Amendment 

EPA's  coR<;em  for  gaming  in  the  case 
of  convention.'il  gasoline  is  substantially 
-j;renter  than  its  concern  with  respect  to 
refonnulatiid  j^asoline.  First,  there  is 
likely  to  ^m;  significantly  more 
convenMcnal  gasoline  imported  into  the 
U.S.  than  refor.mulated  gasoline. 
Second,  the  Final  Rule  provides  that 
individual  Iwseline  will  be  the  basis  for 
conventional  gasoline  compliance  into 
liie  fnresee-?ble  future  while  an 


individual  baseline  for  reformulated 
gasoline  is  applicable  only  until 
December  31,  1997.  Accordingly,  due  to 
these  volumetric  and  long  term 
distinctions  between  reformulated 
ga.solines  and  conventional  gasolines, 
the  potential  for  adverse  air  quality 
impact  is  significantly  larger  if 
individual  foreign  refiner>'  ba.selines 
could  be  used  with  conventional 
gasoline,  as  compared  with  the  potential 
if  individual  foreign  refinerj'  baselines 
could  be  used  with  reformulated 
gasoline. 

The  Fi.^.al  Rule  requires  that  domestic 
refiners  apply  their  individual  ba.selines 
to  conventional  gasoline  production. 
EP.'\  anticipates  that  nationwide  use  of 
individual  baselines  will  result  in 
gasoline  quality  that  approximately 
equals  the  statutory  baseline.  However, 
EPA  Iwlieves  that  an  option  to  use 
individual  baselines  by  foreign  refiners 
in  the  production  of  conventional 
gasoline  would  result  in  significant 
skewing,  in  a  negative  direction,  of  the 
average  quality  of  imported  gasoline 
based  on  the  gaming  scenario  described 
above. 

A  skewing  in  a  negative  dire<;tion  of 
the  average  of  baselines  with  respect  to 
foreign  conventional  gasoline,  is  of 
significant  concern  because  EPA 
anticipates  that  must  foreign  sources  of 
gasoline  will  p"0\  i  ie  conventional 
gasoline  to  the  U.S.  This  assumption  is 
ba.sed  on  EPA's  belief  that  few  foreign 
producers  of  gas^oline  have  invested  in 
the  capital  equipment  ne<;essary  for 
complying  with  the  reformulated 
gasoline  program.  Further,  the  increased 
costs  of  capitalization  realized  by  a 
refiner  entering  the  reformulated 
gasoline  market  would  be  exacerbated 
by  the  continuing  costs  of  overseas 
shipping  under  the  segregated  fuels 
requirement  proposed  in  this 
amendment.  Accordingly,  there  appears 
to  be  few  economic  incentives  for 
foreign  refiners  to  reallocate  production 
from  conventional  to  reformulated 
gasolines. 

Thus,  EPA  is  not  proposing  to  change 
the  approach  contained  in  ll.e  Final 
Rule  pertaining  to  baselines  for 
imported  conventional  gasoline,  and 
EPA  expects  all  or  ahnost  all  importers 
to  default  to  the  statutory  ba.seline. 

EPA  requests  comment  as  to  the 
magnitude  of  any  potential  adverse  air 
quality  consequences  th.it  would  result 
from  gaming  under  today's  propo.sal. 

D.  EPA 's  Compliance  Oversight 
Authority 

The  preamble  to  the  Final  Rule 
expresses  EPA's  concern  that  it  would 
lack  adequate  compliance  monitoring 
and  enforcement  techniques  to  ensure 


that  foreign  refineries  comply  fully  with 
the  reformulated  gasoline  program.  This 
concern  arose  out  of  the  perceived  need 
to  bring  any  enforcement  actions  against 
importers  that  would  rely  on  baseline 
audits  and  inspections  of  foreign 
refiners,  and  that  thes^ foreign  refiners 
may  not  be  subject  to  the  full  panoply 
of  enforcement  mechanisms  available 
with  domestic  corporations. 

Today's  proposed  amendment,    . 
however,  provides  for  compliance 
monitoring  and  enforcement  pertaining 
to  foreign-produced  reformulated 
gasoline  to  focus  on  domestic  importers. 
Such  fcreign-produced  reformulated 
gasoline  would  be  subject  to  the  full 
array  of  monitoring  and  enforcement 
devices  available  to  EPA.  It  has  been 
argued  that  importers'  potential 
liability,  including  but  not  limited  to 
exposure  to  potential  relegation  to 
compliance  with  the  statutory  baseline, 
will  be  adequate  to  en.su re  that 
importers  would  import  gasoline  using 
an  individual  foreign  refinery's  baseline 
only  where  the  importer  has  sufficient 
confidence  the  requirements  of  this 
program  would  be  met,  including  the 
compliance  monitoring  provisions  that 
require  the  cooperation  of  the  foreign 
refiner  and  the  government  of  the 
country  in  which  the  foreign  refir.er  is 
located.  These  compliance  monitoring 
and  enforcement  provisions  appears  to 
be  equivalent  to  EPA's  compliance 
monitoring  and  enforcement  authority 
over  domestic  ref'ners. 

The  propo.sal  provi'ics  that,  as  a 
condition  for  the  use  of  a  foreign 
refinery's  individual  baseline,  EPA 
would  be  guaranteed  full  and  immediate 
access  to  conduct  compliance  oversight 
inspections,  collect  gasoline  samples 
and  perform  compliance  audits  at  the 
foreign  refinery.  EPA's  compliance 
audits  supplement  the  baseline 
certification  and  annual  audits  specified 
elsewhere  in  this  proposal.  EPA's 
compliance  oversight  authority  is 
proposed  to  last  until  )anuar\'  1,  2003, 
consistent  with  the  statute  of  limitations 
governing  violations  of  the  reformulated 
gasoline  program  and  nssorinted  statutes 
governing  the  submission  of  infonnation 
to  the  U.S.  government. 

In  addition,  foreign  refiners  eUxiting 
to  petition  to  use  an  individual  baseline 
would  be  required  to  engage  a  domestic 
CPA  to  conduct  a  ba.seline  certification 
audit  and  annual  attest  engagements. 
EPA  anticipates  that  and  is  seeking 
comment  on  whether  the  profe.ssional 
standards  governing  the  conduct  of  such 
audits,  as  well  as  the  amenability  of  a 
U.S.  CPA  to  EPA  compliance 

monitoring  and  enfonemeiit,  is 
adequate  assurance  that  EPA  can 
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e  f  actively  monitor  foreign  refiners  for 
■I  igram  compliance. 

El  EPA  Seeks  Comment  on  Today's 
Proposal,  or  Any  Alternative 
Approaches 

I  Today's  proposal  is  an  attempt  to 
ra.'wlve  the  issue  of  baselines  for  foreign 
refiners  in  a  more  appropriate  manner, 
wiith  the  intent  of  achieving  several 
important,  but  different,  goals.  One  goal 
isjthat  the  environmental  benefits 
inltiended  for  reformulated  gasoline  by 
the  Clean  Air  Act  be  realized.  The  other 
gc^al  is  that  all  regulated  parties  who  are 
sirnilarly  situated  be  treated  alike,  with 
tho  differences  in  treatment  between 
damestic  and  foreign  refiners  limited  to 
those  measures  necessary'  to 
ap  ;)ropriately  accommodate  differences 
in   hoir  situations  and  protect  human 
h(  a!th  and  environmental  values.  EPA 
re;:ognizes  that  there  may  be  other 
m  3thods  for  regulating  imported 
reFirmulated  gasoline  that  resolve  these 
two  goals  in  ways  that  are  preferable  to 
the  approaches  contained  both  in  the 
Fir  al  Rule  and  in  today's  propos-ii.  EPA 
reiiests  comment  as  to  any  alternative 
aj-  [iroaf:hes  to  regulating  imported 
re  i)rmulated  gasoline  that  achieves  the 
er  vironmental  benefits  required  by  the 
CIttjn  Air  Act  for  reformulated  gasoline. 
and  that  trer.ts  domestic  and  foreign 
re  i  ners  in  a  manner  consistent  with  the 
previsions  of  the  GATT. 

IV.  Public  Participation 

:PA  invites  comment  on  all  aspects  of 
tolay's  notice.  EPA  has  specifically 
requested  com.ments  on  a  number  of 
an;  js  throughout  the  previous 
di .  ;ussion.  A  list  of  these  and  other 
an  MS  for  comment  are  the  foi lowing: 

»  Any  alternative  approaches  to 
regulating  imported  reformulated 
gasoline  that  achieve  the  environmental 
behefits  required  by  the  Clean  Air  Act 
i'nt  reformulated  gasoline,  and  that  treat 
doonestic  and  foreign  refiners  in  a 
manner  consistent  with  the  provisions 
oftheCATT. 

♦  The  accuracy  of  any  foreign  refinery 
basel.ne  that  would  be  established 
un|der  the  proposal. 

♦  The  identification  of  the  refinery  of 
oriigin  of  any  imported  gasoline  that 
wduld  use  an  individual  foreign 
refinery's  ba.seline  under  today's 
proposal. 

♦  Whether  today's  proposal  would 
re^Jult  in  the  environmental  l>enef'its  that 
ar^  intended  by  the  reformulated 
gasoline  provisions  of  the  Clean  Air  Act. 

♦  The  i.ssue  of  when  foreign  refinerv' 
baseline  petitions  would  be  due. 

♦  The  appropriate  approach  for 
coBnelating  the  volume  determination  at 


the  foreign  refinery  and  at  the  U.S.  port 
of  entry. 

•  The  adequacy  of  tlie  proposed  attest 
procedures. 

•  The  proposed  requirement  that 
independent  laboratories  and  CPA's  be 
U.S.  corporations  or  citizens. 

•  The  proposal  for  combining 
gasoline  imports  in  1994  and  1995  for 
purposes  of  applying  the  propo.sed 
volume  constraint  on  use  of  an 
individual  foreign  refinery's  baseline. 

•  The  proposed  mechanism  for 
calculating  an  expanded  1990 
individual  foreign  refinery  baseline 
volume  for  use  during  1994  and  1995. 

V.  Administriilive  Designation  and 
Regulatory  Analysis 

A.  Executive  Order  12806 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4,  1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory-  action"  as  one  that  :s  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annua!  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environmei!t,  public  health  or  safety,  or 
State,  local,  or  tribal  goverumenis  or 
communities: 

(2)  Cre.'te  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agencv; 

(3)  Materially  alter  the  budgetarv 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  tler-'of:  cr 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
Fresidpnt's  priorities,  or  the  principles 
set  forth  in  the  E.xecutive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  of  the  potential  impacts 
on  portions  of  the  domestic  refiiiirgand 
ga.soline  importing  industry.  As  such, 
this  action  was  submitted  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  605(b),  the  Administrator 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  issue  of  baselines  for  imported 
reformulated  gasoline  is  disc-ussed 


generally  in  section  VII-C  of  the 
Regulatory  Impact  Analysis  that  was 
prepared  to  support  the  Final  Rule  for 
reformulated  gasoline.  A  copy  of  this 
document  may  be  found  in  the 
reformulated  gasoline  docket,  number 
A-92-12.  at  the  location  identified  in 
the  ADDRESSES  section  of  this  document. 

The  RFA  of  1980  requires  federal 
agencies  to  exan.ine  the  effects  of 
proposed  regulations  and  to  identify 
significant  adverse  impacts  on  a 
substantial  number  of  .small  entities. 
Because  the  RFA  does  not  provide 
concrete  definitions  of  "small  entity." 
"significant  impact."  or  "subslov.'iil 
number,"  EPA  has  established 
guidelines  setting  the  standard.^  to  be 
used  in  evaluating  impacts  on  small 
busines-ses.  ''■  For  purposes  of  the 
proposed  individual  foreign  refinery 
requirements  for  reformulated  gasoline, 
a  small  entity  is'any  business  which  is 
independently  owned  and  operated  and 
not  dominant  in  its  field  as  defined  by 
SBA  n.^gulations  under  section  3  of  the 
Small  Business  Act. 

The  Agency  believes  that  tlie 
individual  fortngn  refinery  baseline 
requirements  being  proposed  today  are 
unlikely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  businesse;^  affected  will  be 
either  a  relatively  small  dirsiber  of 
major  domestic  oil  companies  who 
would  compete  with  imported  gasoline 
that  is  produced  at  foreign  refineries  for 
which  individual  baselines  are 
e^ltablished.  or  importers  who  would 
import  gasoline  that  is  produced  by 
foreign  refineries  for  which  individual 
baselines  are  established.  EPA  expects 
the  number  of  foreign  refineries  for 
which  individual  baselines  will  he 
established  will  be  small,  with  the  result 
that  the  number  of  affected  domestic 
refiners  and  importers  also  will  be 
small. 

fiowever.  EPA  invites  comment  on 
the  question  of  significant  impacts  on 
small  entities.  EPA  also  requests  nil 
relevant  data  which  justify  any 
conclusions  submitted. 

C.  The  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposal  hawe  been 
submitted  lor  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act.  44  U.S.C. 


"U.S.  Environmr-ntdl  Prdteciinn  Aijomv. 
Mrmorandum  lo  .\s,si.<;ianl  .*iiministrat()ri.    . 
"CompliancR  with  the  Regul.ilotv  Flexibility  Art." 
Et'A  OffiLe  of  Policy.  Piannliif;.  and  Evaluation. 
1984.  In  aridition.  U.S.  Environmi-ntal  Protection 
Agency.  Memoranrlum  to  .-Xs.sisiant  Adnainislrdtors. 
•Agpnry's  Revised  Guidelines  for  Implementing  the 
Ki-Riiliilory  Flexibility  Art."  Office  nf  Pf.lir\ . 
Planning,  and  Ev.-ilu.-)l!(in.  1'I92. 
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3501  et  seq.  An  Information  Collection 
Request  document  has  been  prepared  by 
EPA  (ICR  No.  1591.04)  and  a  copy  may 
be  obtained  from  Sandy  Farmer, 
Information  Policy  Branch,  EPA,  401  M 
St..  SW.  (Mail  Code  2136).  Washington. 
DC  20460  or  by  calling  (202)  260-2740. 

This  collection  of  information  has  an 
estimated  recordkeeping  and  reporting 
burden  averaging  4.1  hours  per 
respondent.  This  estimate  includes  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  asped  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief.  Information  Policy  Branch,  EPA, 
401  M  St..  SW.  (Mail  Code  2136), 
Washington.  DC  20460.  and  to  the 
Office  of  Information  Regulatory  A.ffairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  marked 
••Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

VI.  Statutory  Authority 

The  statutory  authority  for  the  rules 
proposed  today  is  granted  to  EP.A  by 
sections  114,  211  (c)  and  (k),  and  301  of 
the  Clean  Air  Act,  as  amended,  42 
U.S.C.  7414,  7545  (c)  and  (k),  and  7601. 

List  of  Subjects  in  40  CFR  Part  80 

Environmental  protection,  Air 
pollution  control.  Fuel  additives. 
Gasoline,  Motor  vehicle  pollution. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Dated:  April  21. 1994. 
Carol  M.  Browner, 

Administrator 

For  the  reasons  set  forth  in  the 
preamble,  part  80  of  title  40  of  the  Code 
of  Federal  Regulations  are  proposed  to 
be  amended  as  follows: 

PART  80— REGULATIONS  OF  FUELS 
AND  FUEL  ADDITIVES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  .Sfc-ctions  114,  211  and  301(a)  of 
tha  Clean  Air  Act  as  amended,  42  U.S.C. 
7414,  7i45  and  7601(a). 

2.  Section  80.84  is  proposed  to  be 
added  to  subpart  D  to  read  as  follows: 

§80.84    Individual  baselines  for  foreign 
refineries. 

(a)  Definitions.  For  purposes  of  this 
section,  ••foreign  refiner,"  shall  mean  a 


specific  refinery  located  outside  the 
United  States,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  Guam, 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

fo)  Conditions  for  use  of  individual 
foreign  refinery  baselines.  For  purposes 
of  compliance  with  the  reformulated 
gasoline  standards  of  §  80.41,  any 
importer  may  use  a  baseline  established 
for  a  foreign  refinery  as  the  importer's 
individual  baseline,  but  only  for 
gasoline  produced  at  that  foreign 
refinery  and  provided  that: 

(1)  The  Administrator  has  approved 
separate  1990  baseline  properties  and 
volume  for  the  foreign  refinery,  as 
spedfied  under  paragraph  (c)  of  this 
section; 

(2)  The  iiffporter  is  abTeT?> establish 
that  the  imported  gasoline  wps 
produced  at  the  foreign  refrfiery,  as 
spscifien  under  paragraph  (d)  of  this 
section/ 

(3)  An  attest  engagement  is  conducted 
of  the  foreign  refinery  operation  for  the 
calendar  year  during  which  the  separate 
foreign  refinery  baseline  is  claimed  by 
the  importer,  as  specified  under 
paragraph  (e)  of  this  section;  and 

(4)  Authorized  representatives  of  the 
Administrator  are  g.>  en  full  and 
immediate  access  and  are  allowed  to 
conduct  inspections,  review  records  and 
other  documents,  collect  f'.asoline 
samples,  and  perform  audits  relating  to 
the  foreign  refinery,  as  specifi(>d  undi^r 
paragraph  (f)  of  this  section. 

(c)  Establishing  individual  foreign 
refinery  baselines.  (1)  Any  foreign 
refiner  may  seek  a  separate  baseline  for 
a  foreign  refinery  by  submitting  a 
petition  to  the  Assistant  Administrator 
of  EPA's  Office  of  Air  and  Radiation, 
such  petition  to  include  the  Method  1- 
,  2-,  and/or  3-type  data  as  specified  in 
§80.91  for  the  foreign  refinery, 
submitted  as  specified  in  §  80.93,  and 
verified  as  specified  in  §80.92  except 
that  the  baseline  auditor  .shall  be  an 
individual  who  is  a  United  States 
citizen. 

(2)  The  Assistant  Administrator  of 
EPA's  Office  of  Air  and  Radiation  may 
grant  such  petition  if  the  properties  and 
volume  of  the  gasoline  produced  at  the 
foreign  refinery  and  imported  for  use  in 
the  United  States  in  1990  are 
established  to  the  satisfaction  of  the 
Assistant  Administrator. 

(3)  Any  petition  under  this  paragraph 
(c)  of  this  section  shall: 

(i)  Contain  a  declaration,  signed  by 
the  owner  or  president  of  the  foreign 
refiner  business,  that  contains  the 
following  language: 


The  information  contained  in  this 
individual  baseline  petition  is  complete  and 
accurate. 

1  agree  that  any  EPA  inspector  or  auditor 
will  be  given  immediate  and  complete  access 
to  the  premises  of  [the  name  of  foreign 
refinery  for  which  an  individual  baseline  is 
requestedl,  to  any  other  location  where 
gasoline  produced  at  [the  name  of  the  foreign 
refinery!  for  use  in  the  United  States  during 
the  period  Decemtwr  1994  through  December 
1997  is  stored  or  transported,  and  to  any 
other  location  where  documents  are  kept 
which  relate  to  this  baseline  petition  or  to  the 
quality  and/or  quantity  of  the  gasoline 
produced  at  the  foreign  refinery  for  use  in  the 
United  States  during  the  period  December  1, 
1994  through  December  31, 1997,  regardless 
of  whether  these  inspections  are  announced 
in  advance  or  are  unannounced; 

and 

(ii)  Be  submitted  by  [insert  date  6 
months  after  publication  of  the  Final 
Rule). 

(d)  Establishing  re finery-of -origin.  In 
order  to  establish  the  refinery-of-origin 
with  regard  to  any  batiji  of  imported 
gasoline: 

(1)  The  gasoline  to  which  the 
individual  foreign  refinery  baseline 
would  apply  may  not  be  combined  with 
gasoline  produced  at  any  other  refinery 
prior  to  arrival  at  the  United  States  port- 
of-entrv; 

(2)(i)  A  United  States-based 
independent  laboratory  shall: 

(A)  Collect  a  representative  .Sumple  of 
the  batch  subsequent  to  loading  on  the 
ship  that  will  transport  the  gasoline  to 
the  United  States,  and  prior  to  departure 
of  that  ship  from  the  port  serving  the 
rcfinery-of-origin; 

(B)  Analyze  such  sample  for  each 
property  specified  in  §  80.65(e)(1)  using 
the  methodologies  specified  in  §  80.46; 

(C)  Independently  determine  the 
volume  of  the  batch; 

(D)  Independently  determine  the 
refinery  at  which  the  subject  gasoline 
was  produced,  and  that  the  subject 
gasoline  was  not  combined  with 
gasoline  produced  at  any  other  refinery 
before  loading  on  the  ship. 

(E)  Obtain  the  EPA-assigned 
registration  number  of  the  refinery  at 
which  the  batch  was  produced; 

(F)  Determine  the  name  and  country 
of  registration  of  the  ship  used  to 
transport  the  batch  to  the  United  States 
port-of-entry;  and 

(G)  Determine  the  date  the  ship 
departs  from  the  port  serving  the 
refinery-of-origin. 

(ii-)  A  laboratory  shall  be  considered 
independent  only  if  it  meets  the  criteria 
specified  in  §  80.65(f)(2)(iii). 

(iii)  In  order  to  be  considered  United 
Stales-based,  the  laboratory  must  be  a 
United  States  corporation  engaged  in 
the  business  of  gasoline  sampling  and 
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tet  ing,  or  an  individual  who  is  a  United 
States  citizen  who  is  engaged  in  the 
hi  siness  of  gasohne  sampling  and 
testing  in  the  United  States. 

(iv)  The  independent  laboratory  shall 
submit  to  the  Administrator  ■)  rvport 
taining  the  information  required 
'er  paragraph  (d)(2)(i)  of  this  section, 
in  thirty  days  following  the  date  of 
independent  laboratory's  inspection. 
Tills  report  shal.  include  a  description 
ofllftie  method  used  to  determine  the 
tity  of  the  refinery  at  which  the 
ject  gasoline  was  produced,  that  the 
ject  gasoline  was  not  mixed  wiih 
line  produced  at  any  other  refruery, 
and  a  description  of  the  gasoline's 
m  )^ement  and  storage  between 
pi  iduction  at  the  source  refinery  and 
ship  loading. 

\)  The  refiner}'-of-origin  sampling 
anc  testing  required  under  paragraph 
(d   2)  of  this  section  is  in  addition  to  the 
sa  •  ipling  and  testing  required  at  the 
pci!-of-entr\'  under  ^§ 8.'J.63  (v)  .';nd  (Q. 

i)  The  importer  shell  moct  [hs 
sa  1  ipling  and  testing  requirement, 
ur  <ler  §80,65(0(1  )(i).  wherehy  an 
in  lepej'dent  lahorD'orj-  samples  and 
te;  Is  each  batch  of  iir.porte^d  go?oline. 

*)(i)  The  results  of  testing  of  the 
ba;(:h  sample  ccllec-ted  at  the  rofi.ipry- 
of  origin  under  paragraph  (d)(2)  of  this 
sc  .lion,  wht-n  compared  to  the  resells  of 
te<  ting  of  the  batch  samj>!e  collected  at 
thnUniied  States  port  of-L'nt.-^-  under 
^{lp.6.5(0(l)(i).  must  for  each  p.^riimetar 
b'j  within  the  range  speciflt'd  for  the 
par|im(^ter  under  §80.fi5(e){2)(i): 

ii)  The  volume  determination  for  the 
ba  ch  at  the  refinery-of-origin  under 
partgrsph  (d)(2)  of  this  .section,  when 
CO  rpnred  to  the  volume  det'Tminatian 
foi  the  batch  at  the  United  States  port- 
of-(entry  under  §  80.6r)(f).  nuLst  he  within 
i  \%  where  such  volume 
dejlerminations  are  correct e»d  for 
tcihperature  and  density: 

jtii)  The  ship  identified  under 
paragraph  (d)(2)  of  this  section  n-.ust  be 
the  same  .ship  that  is  u;«ui  to  tran.'iport 
tlif  gasoline  on  arrival  at  the  Ui'ited 
States  por1-of-en!ry;  and 

i,v)  The  refinery-ol-crigin.  \  olunie, 
sh  ^m.ent  date,  and  .ship  name  under 
patgraph  (d)(2)  of  this  section  must  be 
CO  ilfirined  by  the  attest  engagement 
untjer  parngraph  (f)  of  this  section. 

4)  Attest  wqiiirem:inls.  (Ij  The  att-jst 
en  ttigement  required  under  paragraph 
(bKri)  of  this  secvion  shall  be  conducted 
by  i  United  States-based  CPA  in 
accordance  with  the  procedures 
spscified  in  §§80.12G  and  80.127. 

I :{)  The  CPA  shall:  (i)  Obtain  a 
g.isoline  inventory  reconciliation 
an  ijysis  for  the  current  year  from  the 
refinery  which  includes  reformulated 
ga:  4)linu.  RBOB,  conv^-ntional  gasoline. 


and  other  non-finished  gasoline 
petroleum  products,  whether  imported 
into  the  United  States  or  not; 

(ii)  Test  the  mathematical  accuracy  of 
the  calculations  contained  in  the 
analysis:  and 

(iil)  Agree  the  beginning  and  ending 
inventories  to  the  refinery's  perpetual 
inventory  records. 

(3)  The  CPA  shall:  (i)  Obtain  a 
separate  li.sting  of  all  tenders  during  the 
current  year  of  reformulated  gasoline 
produced  at  the  refinery  for  use  in  the 
United  States,  such  listing  to  include 
the  date  the  tender  was  transported  from 
the  refinery,  the  method  of 
transportation  of  the  tender  from  the 
refinery  to  the  point  of  ship  leading,  the 
idcn'ification  of  any  storage  of  the 
gasoline  prior  to  the  point  of  ship 
loading,  and  the  name  and  country  of 
registration  of  the  ship  used  for 
transporting  the  gasoline  from  the 
refinery  to  the  United  States; 

(ii)  Test  the  mathematical  accuracy  of 
the  calculations  contained  in  the 
listings; 

(iii)  Agree  the  listing's  tender  volumes 
to  the  gasoline  inventory  reconciliation 
in  paragraph  (e)f2)  of  this  section;  and 

(iv)  Confirm  that  the  gasoline 
comprising  the  tender  was  not  mixed 
with  gasoline  produced  at  any  other 
refinery  between  its  production  and 
ship  loading. 

(4)(i)  The  CPA  shall  prepare  a  report 
on  the  attest  engagement  summarizing 
the  procedures  performed  and  the 
findings  i,-.  accordance  with  the 
§  80.125(b).  and  shall  include  in  the 
report,  for  each  tender  of  reformulated 
gasoline,  the  volume,  date  shipped,  and 
ship  name  and  country  of  registration. 

(ii)  The  CPA  report  for  eech  calendar 
year  shall  be  sjb.iiiited  to  liPA  rot  later 
than  May  31  of  the  following  year. 

(5)  In  order  to  be  censidr  red  a  United 
States-ba.sed  CPA.  a  CPA  firm,  must  be 
a  United  Stntes  corporation,  or  an 
individual  CPA  must  be  a  United  States 
citizen  who  is  a  licensed  CPA  in  the 
United  States. 

(0  EFA  inspections.  The  inspections. 
reviews,  collections,  and  audits  under 
paragraph  (b)l4)  of  this  section  may  be 
conducted: 

{l)(i)  At  the  foreign  refinery; 

(ii)  At  any  other  location  where 
gasoline  produced  at  the  foreign  refinery 
for  use  in  the  United  Slater:  is  .stored  or 
transported;  and 

(iii)  At  any  other  location  where 
documents  are  kept  which  relate  to  the 
quality  and/or  quantity  of  the  gasoline 
produced  at  the  foreign  refinery  for  use 
in  the  United  States; 

(2)  Either  announced  in  advance,  or 
unannounced; 


(3)  At  any  time  prior  to  January  1, 
2003; and 

(4)  With  relation  to  any  gasoline 
produced: 

(i)  During  1990  and  any  other  year  for 
which  data  are  submitted  to  EPA  in 
support  of  an  individual  baseline;  and 

(ii)  For  use  in  the  United  States 
during  the  period  December  1994 
through  December  1997. 

(g)  Failure  to  meet  requirements.  If 
any  requirement  specified  in  paragraphs 
(b)  through  [f]  of  this  section  is  not  fully 
met  for  any  calendar  year,  or  if  the 
Administrator  determines  that  the 
information  submitted  to  EPA  under 
paragraphs  (b)  through  (f)  of  this  section 
is  inaccurate  in  whole  or  in  part,  then 
compliance  with  the  requirements  of 
§§  80.41  (h)  and  (i)  by  an  importer  shall 
be  measured,  ab  initio  and  for  ea^h  and 
e\er>'  calendar  year  or  for  such  other 
period  of  time  as  the  Administrator  mr.y 
detenni.ne.  from  the  baseline  that 
othcnvise  would  apply  to  the  importer 
in  the  absence  of  the  oper-tion  of  this 
section. 

(h)  Volume  constraint:;.  (Ij  During  any 
calendar  year  the  total  volume  of 
gasoline  imported  by  one  or  more 
importers  to  which  a  forfign  refinery's 
baseline  applies  shall  not  be  greater 
than  the  refinery  s  1990  baseiine 
volume. 

(2)  Where  the  volume  nf  gasoline  for 
which  the  foreign  rtfinery's  baseline  is 
claimed  by  one  or  more  importers 
during  any  calendar  year  evceeds  the 
refinery 's  1990  baseline  volume,  the 
refinery's  ba.seline  applies  only  to  the 
first  volume  of  ihat  refiner\''s  gasoline 

,  that  is  imported  into  the  L'niied  Slates 
that  equals  the  1910  baseline  volume. 

(3)  In  the  event  any  impcrter  uses  a 
foreign  refinery  baseline  in  vic-lation  of 
the  volurne  constraint  specified  in 
paragraphs  (h)  (1)  throiigh  (2)  of  this 
.section  the  importer  shall,  ob  initio, 
calculate  compliance  using  the  baseli.pe 
values  that  prop<;r!y  apply  under 
paragraphs  (hj  (1)  through  (2)  of  this 
section. 

(4)  In  the  event  any  ga.'^ciine  is 
imported  before  January  1,  1995  for 
which  a  separate  foreign  refinery 
baseline  is  claimed: 

(i)  Such  gasoline  .shall  be  combined 
with  gasoline  impo.rted  during  1995  for 
wliich  the  separate  foreign  refinerv 
baseline  is  claimed  for  purposes  of  the 
volume  constraint  specified  in 
paragraphs  (h)  (1)  through  (2)  of  this 
section;  and 

(ii)  An  adjusted  1990  baseline  volume 
for  the  foreign  refinery  shall  be 
calculated,  for  use  during  the  combined 
1994  and  1995  period  only,  by 
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multiplying  the  1990  baseline  volume 
for  the  foreign  refinery  times  1.17. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pan  73 

Children's  Television 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Policy  Statement;  notice  of 

hearing  and  extension  of  comment 

period. 

SUMMARY:  The  Commifision  will  hold  a 
public  hearing  on  the  issues  raised 
concerning  the  implementation  of  the 
Children's  Television  Act  of  1990.  The 
Commission  will  also  accept  additional 
comments  and  reply  comments.  It  has 
heen  nearly  one  year  since  the  last 
comments  were  filed  in  this  proceeding. 
Submission  of  this  more  current 
information  will  facilitate  the 
Commission's  ability  to  make  an 
informed  policy  decision. 
DATES:  Requests  to  appear  at  the  hearing 
must  be  submitted  by  May  11.  1994; 
wTitten  comments  must  be  submitted  by 
June  8.  1994;  and  reply  comments  must 
be  submitted  by  July  15,  1994. 
ADDRESSES:  Request  to  appear  at  the 
hearing  should  be  sent  to:  Larry  A. 
Miller.  Video  Services  Division.  Mass 
Media  Bureau.  Federal  Communications 
Conimis.-;ion,  1919  M  Street,  N\V. — room 
702,  Washington,  DC  20554. 

Conmients  and  reply  comments 
should  be  sent  to:  Secretary,  Federal 
Communications  Commission.  1919  .M 
Street.  NVV.,  Washington.  DC  20554 
with  copies  to  the  Video  Services 
Division. 

The  hearing  will  be  held  at:  Federal 
Communications  Commission,  Room 
856,  1919  M  Street.  NW.  Washington, 
DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  A.  Miller  at  (202)  632-6993. 


SUPPLEMENTARY  INFORMATION: 

April  20,  1994. 

Commission  To  Hold  En  Banc  Hearing 
on  Children's  Television  (M.M  Docket 
No.  93-48) 

The  Federal  Communications 
Commission  will  hold  an  en  banc 
hearing  on  children's  television  on 
Tuesday,  June  28,  1994.  The  hearing 
will  convene  at  9  a.m.  in  Room  856,  at 
1919  M  Street.  NW.,  Washington,  DC, 
and  will  be  open  to  the  public.  The 
Commission  has  determined  that  it 
would  be  useful  to  hear  oral 
presentations  and  a  direct  exchange  of 
viewpoints  on  the  issues  raised  in  the 
pending  children's  television 
proceeding.  The  issues  in  this 
proceeding  focus  on  the  Commission's 
current  definition  of  informational  and 
educational  programming  and  the 
amount  of  informational  and 
educational  programming  a  broadcaster 
must  air  to  meet  its  obligation  to 
children  under  the  Children's 
Television  Act.  The  Commission  had 
earlier  issued  a  Notice  of  Inquiry,  8  FCC 
Red  1841  (1993)  (58  FR  14367,  March 
17,  1993).  in  this  proceeding,  comments 
were  filed  on  May  7.  1993.  and  reply 
comment  were  filed  on  June  7,  1993. 

Parties  wishing  to  make  oral 
presentations  and  appear  on  panels  to 
debate  issues  at  this  hearing  should 
submit  written  requests  by  close-of- 
business.  Wednesday,  May  11,  1994.  to: 
Larry  A.  Miller,  Video  Services 
Division,  Mass  Media  Bureau.  Federal 
Communications  Commission.  1919  M 
Street,  NW.— room  702,  Washington,  DC 
20554. 

Such  requests  should  clearly  identify 
the  speaker,  the  organization 
represented  (if  any),  relevant  experience 
and  training,  and  the  specific  topic(s)  to 
be  discussed.  Appropriate  topics 
include  any  issues  related  to  the  NOI, 
and  specifically  comments  on  changes 
in  the  availability,  quantity,  quality  and 
effectiveness  of  programming  directed 
to  the  educational  and  informational 
needs  of  children,  including  standard- 
length  programming,  that  have  occurred 
between  the  enactment  of  the  Children's 


Television  Act  of  1990  and  the  present. 
The  Commission  is  also  interested  in 
comments  on  the  economics  of 
providing  educational  and 
informational  programming  for  children 
either  to  the  home  or  to  the  classroom. 

Depending  on  the  number  of  requests, 
it  may  be  necessary  to  limit  the  number 
of  presenters.  If  so,  we  will  select 
speakers  for  the  hearmg  in  order  to 
achieve  broad  repres(!ntation  of  different 
viewpoints.  With  this  in  mind, 
interested  parties  wishing  to  present 
similar  material  are  encouraged  to 
propose  a  single  representative  or 
consolidated  presentation.  The  precise 
format  and  schedule  for  the  en  banc 
hearing,  as  well  as  a  list  of  the  selected 
presenters,  will  be  specified  in  a  future 
public  notice;  however,  we  anticipate 
that  pr»;sentations  will  be  limited  to  no 
more  than  five  minutes. 

Persons  selected  to  appear  will  be 
required  to  submit  to  the  Secretary  by 
close-of-business,  Wednesday.  June  8, 
1994,  an  original  and  9  copies  of  the 
proposed  remarks,  a  summary  of  those 
remarks  of  no  more  than  two  pages,  a 
brief  speaker  biography,  and  a 
description  of  the  organization 
represented.  In  addition,  21  copies  of 
the  material  submitted  to  the  Secretary 
must  be  submitted  to  the  Video  Services 
Division  by  close-of-business  on  June  8, 
1994.  Interested  persons  not  desiring  to 
participate  or  not  selected  to  participate 
in  the  en  banc  hearing  may  file  written 
comments  on  June  8.  1994.  Persons 
filing  written  comments  only  should 
comply  with  Sections  1.415  and  1.419 
of  the  Commission's  Rules.  Persons 
wishing  to  respond  to  testimony 
presented  at  the  hearing  are  invited  to 
do  so  by  July  15,  1994. 

For  more  information  contact  Larry  Millor. 
Vidoo  Ser\'ices  Division.  (202)  6:12-6993. 
Members  of  the  media  should  contact 
Maureen  Pnrafino,  Office  of  Public  .Affairs, 
(202)  632-5050. 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Stxretury. 
[FR  Doc.  94-10119  Filed  5-2-94;  8  45  ami 

BILUNG  CODE  8712-01-M 


22815 


Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  94-038-1J 

Availability  of  Environmental 
Assessments  and  Findings  of  Wo 
Significant  Impact 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  six  environmental  assessments  and 
findings  of  no  significant  impact  have 
beenjprepared  by  the  Animal  and  Plant 
Healljh  Inspection  Service  relative  to  the 
issuahce  of  permits  to  allow  the  field 
testir^g  of  genetically  engineered 
orgaitisms.  The  environmental 
assessments  provide  a  basis  for  our 
conclusion  that  the  field  testing  of  these 
gene*iical]y  engineered  organisms  will 
not  present  a  risk  of  introducing  or 
disseminating  a  plant  pest  and  will  not 
have  la  significant  impact  on  the  quality 
of  th^  human  environment.  Based  on  its 
findings  of  no  significant  impact,  the 


Animal  and  Plant  Heahh  Inspection 
Service  has  determined  that 
environmental  impact  statements  need 
not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact  are  available  for 
public  inspection  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SVV.. 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits,  BBEP,  APHIS, 
USDA,  room  850,  Federal  Building, 
6505  Belcrest  Road,  Hyattsville,  MD 
20782,  (301)  436-7612.  For  copies  of  the 
environmental  asses.sments  and  findings 
of  no  significant  impact,  write  to  Mr. 
Clayton  Givens  at  the  same  address. 
Please  refer  to  the  permit  numbers  listed 
below  when  ordering  documents. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340  (referred 
to  below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  may  be  introduced  into 
the  United  States.  The  regulations  set 
forth  the  procedures  for  obtaining  a 
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limited  permit  for  the  importation  or 
interstate  movement  of  a  regulated 
article  and  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article.  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  has 
stated  that  it  would  prepare  an 
environmental  assessment  and,  when 
necessary,  an  environmental  impact 
statement  before  issuing  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

In  the  course  of  reviewing  each  permit 
application,  APHIS  assessed  the  impact 
on  the  environment  that  releasing  the 
organisms  under  the  conditions 
described  in  the  permit  application 
would  have.  APHIS  has  issued  permits 
for  the  field  testing  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  The  environmental 
assessments  and  findings  of  no 
significant  impact,  which  are  based  on 
data  submitted  by  the  applicants  and  on 
a  review  of  other  relevant  literature, 
provide  tiie  public  with  documentation 
of  APHIS"  review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  tests. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  pennits  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms: 


Permit  No. 


994-064-01,  renewal  of  per- 
mit 93-165-01,  issued  on 
07-12-93. 

94-059-01,  renewal  of  permit 
93-105-04,  issued  on  06- 
17-93. 

93-342-01  


93-361-01 


94-039-04,  renewal  of  permit 
90-068-01.  issued  on  07- 
11-90. 


94-038-01 


Permittee 

Date  issued 

Upjohn  Com- 

03-25-94 

pany. 

f^ichigan  State 

03-29-94 

University. 

U.S.  Department 

03-31-94 

of  Agriculture. 

Agricultural 

Research 

Sen/ice. 

Washington  Uni- 

03-31-94 

versity. 

Upjohn  Conv 

04-05-94 

pany. 

Calgene,  Incor- 

04-06-94 

porated. 

Organisms 


Squash  plants  genetically  engineered  to  express  resist- 
ance to  zucchini  yellow  mosaic  virus  and  watermelon 
mosaic  virus  2. 

Cantaloupe  plants  genetically  engineered  to  express  resist- 
ance to  zucchini  yellow  mosaic  virus. 

Tomato  plants  genetically  engineered  to  express  a  satellite 
of  cucumber  mosaic  virus  (CMV)  for  resistance  to  CN4V. 


Arabidopsis  thaliana  plants  genetically  engineered  to  ex- 
press tolerance  to  the  herbicide  chlorsulfuron. 

Cantaloupe  and  squash  plants  genetically  engineered  to 
express  resistance  to  cucumtaer  mosaic  virus,  papaya 
ringspot  virus,  watermelon  nx;saic  virus  2,  and  zucchini 
yellow  mosaic  virus. 

Canola  plants  genetically  engineered  to  express  oil  modi- 
fication genes. 


Field  test  loca- 
tion 


Maryland, 
fi^ichigan. 


Alabama,  Flor- 
ida, Maryland. 


Missoun. 

California,  Geor- 
gia, Michigan. 


North  Dakota 
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The  environmental  as<;essments  and 
findings  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4321  et seq], 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implemen..ng  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50331-50384,  August  28,  1979,  and  44 
FR  51272-51274,  August  31.  1979). 

Done  in  Washington.  DC,  this  25th  day  of 
April  1994. 
Lonnie  I.  King, 

Acting  AdministTotOT.  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc  94-10546  Filed  5-2-94.  8:45  am] 

BtLUNQ  CODE  3410-34-^ 


Federal  Grain  Inspection  Service 

Opportunity  for  Designation  in  the 
Little  Rock  (AR),  Los  Angeles  (CA), 
and  Ohio  Valley  (IN)  areas 

AGENCY:  F^  'eral  Grain  Inspection 
Ser\'ice  (FGiS). 
ACTION:  Notice. 

SUMMARY:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  shall  end  not  later  than 
triennially  and  may  be  renewed.  The 
designations  of  Little  Rock  Grain 
Exchange  Trust  (Little  Rock),  Los 
Angeles  Grain  Inspection  Service,  Inc. 
(Los  Angeles),  and  Ohio  Valley  Grain 
Inspection,  Inc.  (Ohio  Valley),  will  end 
October  31. 1994,  according  to  the  Act, 
and  FGIS  is  asking  persons  interested  in 
these  designations  to  submit  an 
appUcation. 

DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  May  31. 1994. 
ADDRESSES:  Applications  must  be 
submitted  'o  Neil  E.  Porter,  Director, 
Compliance  Division,  FGIS,  USDA, 
Room  1647  South  Building,  P.O.  Box 
9r>454,  Washington.  DC  20090-6454. 
Telecopier  (FAX)  users  may  send 
applications  to  the  automatic  telecopier 
machine  at  202-720-1015.  attention: 
Neil  E.  Porter.  If  an  application  is 
submitted  by  telecopier,  FGIS  reserves 
the  right  to  request  an  original 
application.  All  applications  will  be 
made  available  for  public  inspection  at 
this  address  located  at  1400 
uidependence  Avenue,  S.VV.,  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT:  Neil 
E.  Porter,  telephone  202-720-8262. 


SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7(0(1)  of  the  Act  authorizes 
FGIS'  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  tliat  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services. 

FGIS  designated  Little  Rock,  main 
office  located  in  North  Little  Rock, 
Arkansas.  Los  Angeles,  main  office 
located  in  Montebello.  California,  and 
Ohio  Valley,  main  office  located  in 
Newburgh,  Indiana,  to  provide  grain 
inspection  services  under  the  Act  on 
November  1,  1991. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(0  of  the  Act.  The  designations 
of  Little  Rock.  Los  Angeles,  and  Ohio 
Valley  end  on  October  31. 1994. 

The  geographic  area  presently 
assigned  to  Little  Rock,  in  the  States  of 
Arkansas  and  Texas,  pursuant  to 
Section  7(0(2)  of  the  Act,  which  will  be 
assigned  to  the  applicant  selected  for 
designation  is  as  follows: 

Bounded  on  the  North  by  the  northern 
Arkansas  Slate  line  from  the  western 
Benton  County  line  east  to  the  eastern 
Clay  County  line; 

Bounded  on  the  East  by  the  eastern 
Clay,  Greene.  Lawrence,  Jackson. 
Woodruff,  Monroe.  Arkansas,  Desha, 
and  Chicot  County  lines; 

Bounded  on  the  South  by  the 
southern  Arkansas  State  line  from  the 
eastern  Chicot  County  line  west  to  the 
western  Miller  County  line;  and 

Bounded  on  the  West  by  the  western 
Arkansas  State  line  from  ihe  southern 
Miller  County  line  north  to  the  northern 
Benton  County  hne. 

Bowie  and  Cass  Counties,  Texas. 

An  exception  to  Little  Rock's  assigned 
geographic  area  is  the  following  location 
inside  Little  Rock's  area  which  has  been 
and  will  continue  to  be  serviced  by 
Memphis  Grain  Inspection  Service: 
Lockhart-Coleman  Grain  Company, 
Augusta,  Woodruff  County,  Arkansas. 

The  geographic  area  presently 
assigned  to  Los  Angeles,  pursuant  to 
Sedion  7(0(2)  of  the  Act,  which  will  be 
assigned  to  the  applicant  selected  for 
designation  is  as  follows: 

In  California:  Bounded  on  the  North 
by  the  Angelen  National  Forest  southern 
boundary  from  State  Route  2  east;  the 


San  Bemadino  National  Forest  southern 
boundary  east  to  State  Route  79; 

Bounded  on  the  East  by  State  Route 
79  south  to  State  Route  74; 

Bounded  on  the  South  by  State  Route 
74  west-southwest  to  Interstate  5; 
Interstate  5  northwest  to  Interstate  405; 
Interst.ite  405  northwest  to  State  Route 
55;  State  Route  55  northeast  to  Interstate 
5;  Interstate  5  northwest  to  State  Route 
91;  State  Routs  91  west  to  State  Route 
11;  and 

Bounded  on  the  West  by  State  Route 
11  north  to  U.S.  Route  66;  U.S.  Route  66 
west  to  Interstate  210;  Interstate  210 
northwest  to  State  Route  2;  State  Route 
2  north  to  the  Angeles  National  Forest 
boundary. 

The  geographic  area  presently 
assigned  to  Ohio  Valley,  in  the  States  of 
Indiana,  Kentucky,  and  Termessee, 
pursuant  to  Section  7(0(2)  of  the  Act. 
which  will  be  assigned  to  the  applicant 
selected  for  designation,  is  as  follows: 

Daviess.  Dubois,  Gibson.  Knox  (except 
the  area  west  of  U.S.  Route  41  (150) 
from  Sullivan  County  south  to  U.S. 
Route  50),  Pike,  Posey,  Vanderburgh, 
and  Warrick  Counties,  Indiana. 

Caldwell,  Christian,  Crittenden, 
Henderson,  Hopkins  (west  of  State 
Route  109  south  of  the  Western 
Kentucky  Parkway),  Logan,  Todd, 
Union,  and  Webster  (west  of  Alternate 
U.S.  Route  41  and  State  Route  814) 
Counties,  Kentucky. 

Cheatham,  Davidson,  and  Robertson 
Counties,  Tennessee. 

Interested  persons,  including  Little 
Rock,  Los  Angeles,  and  Ohio  Valley  are 
hereby  given  the  opportunity  to  apply 
for  designation  to  pro\'ide  official 
services  in  the  geographic  areas 
specified  above  under  the  provisions  of 
Section  7(0  of  the  Act  and  section 
800.196(d)  of  the  regulations  issued 
thereunder.  Designation  in  the  specified 
geographic  areas  is  for  the  period 
beginning  November  1, 1994,  and 
ending  October  31, 1997.  Persons 
wishing  to  apply  for  designation  should 
contact  the  Compliance  Division  at  the 
address  listed  above  for  forms  and 
information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

Authority:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amnnded  (7  U.S.C  71  et  seq.) 

Dated:  April  22,  1994. 
Neil  E.  Porter, 

Director,  Compliance  Division. 

[FR  Doc.  94-10476  Filed  5-2-94;  8;45  ami 
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Opportunity  To  Comment  on  ttie 
Applicants  for  the  Denver  (CO),  East 
Indiana  (IN),  and  Kansas  Areas 

AGB4CY:  Federal  Grain  Inspection 
Service  (FGIS). 
ACTION:  Notice. 

SUMMARY:  FGIS  is  requesting  comments 
on  the  applicants  for  designation  to 
provide  official  services  in  the 
geographic  areas  currently  assigned  to 
Denver  Grain  Inspection  (Denver),  East 
Indiana  Grain  Inspection,  Inc.  (East 
Indiana),  and  the  Kansas  State  Grain 
Inspection  Department  (Kansas). 
DATES:  Comments  must  be  postmarked, 
or  sent  by  telecopier  (FAX)  or  electronic 
mail  by  May  31,  1994. 
ADDRESSES:  Comments  must  be 
submitted  in  wrriting  to  Neil  E.  Porter, 
Director,  Compliance  Division,  FGIS, 
USDA,  Room  1647  South  Building,  P.O. 
Box  96454,  Washington.  DC  20090- 
6434.  SprintMail  users  may  respond  to 
|A:A'rrMAIL,0:USDA,ID:A36CPDIRl. 
ATTMAIL  and  FTS2000MAIL  users 
may  respond  to  IA36CPDIR.  Telecopier 
(FAX)  users  may  send  comments  to  the 
automatic  telecopier  machine  at  202- 
720-1015.  attention:  Neil  E.  Porter.  All 
comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue,  S.VV.,  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT:  Neil 
E.  Porter,  telephone  202-720-8262. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  March  3,  1994,  Federal  Register 
(59  FR  19108).  FGIS  asked  persons 
interested  in  providing  official  services 
in  the  geographic  areas  assigned  to 
Denver,  East  Indiana,  and  Kansas  to 
submit  an  application  for  designation. 
Applications  were  due  by  March  31 , 
1994.  There  were  three  applicants. 
Denver,  East  Indiana,  and  Kansas,  the 
only  applicants,  each  applied  for  the 
areas  currently  assigned  to  them.  FGIS 
is  publishing  this  notice  to  provide 
interested  persons  the  opportunity  to 
present  comments  concerning  the 
applicants.  Ccmmenters  are  encouraged 
to  submit  reasons  and  pertinent  data  for 
support  or  objection  to  the  designation 
of  these  applicants.  All  comments  must 
be  submitted  to  the  Compliance 
Division  at  the  above  address. 

Comments  and  other  available 
inforimation  will  be  considered  in 


making  a  final  decision.  FGIS  will 
publish  notice  of  the  final  decision  in 
the  Federal  Register,  and  FGIS  will 
send  the  applicants  written  notification 
of  the  decision. 

Authority:  Pub.  L  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  April  22.  1994. 
Neil  E.  Porter, 

Director,  Compliance  Division. 

[FR  Doc.  94-10477  Filed  5-2-94;  8:45  ami 

BILUNQ  CODE  M10-EN-F 


Designation  of  the  Memphis  (TN) 
Agency 

AGENCY:  Federal  Grain  Inspection 
Service  (FGiS). 
ACTION:  Notice. 


SUMMARY:  FGIS  announces  the 
designation  of  Memphis  Grain 
Inspection  Service  (Memphis)  to 
provide  official  inspection  services 
under  the  United  States  Grain  Standards 
Act,  as  amended  (Act).  FGIS  also 
aimounces  that  there  were  no  applicants 
for  the  Alaska  area,  and  that  there  will 
be  no  designated  agency  to  serve  Alaska. 
EFFECTIVE  DATE:  June  1,  1994. 
ADDRESSES:  Neil  E.  Porter.  Director, 
Compliance  Division,  FGIS,  USDA. 
Room  1647  South  Building.  P.O.  Box 
96454.  Washington.  DC  20090-6454. 
FOR  FURTHER  INFORMATION  CONTACT:  Neil 
E.  Porter,  telephone  202-720-8262. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  Decem.ber  1. 1993.  Federal 
Register  (58  FR  63332).  FGIS  announced 
that  tlie  designations  of  Memphis  and 
Alaska  end  on  May  31,  1994.  and  asked 
persons  interested  in  providing  official 
services  within  the  specified  geographic 
areas  to  submit  an  application  for 
designation.  Applications  were  due  by 
December  31.  1993.  Memphis  applied 
for  designation  in  the  entire  area 
currently  assigned  to  it.  There  were  no 
applicants  for  the  Alaska  geographic 
area.  FGIS  requested  comments  on  the 
applicant  for  the  Memphis  area,  and 
comments  on  the  need  for  official 
services  in  Alaska  in  the  February  1. 
1994,  Federal  Register  (59  FR  4679). 
Comments  were  due  by  March  2.  1994. 
FGIS  received  no  comments.  P'GlS 
evaluated  all  available  information 
regarding  the  designation  criteria  in 
Section  7(f)(1)(A)  of  the  Act;  and 
according  to  Section  7(f)(1)(B), 


determined  that  Memphis  was  able  to 
provide  official  services  in  the 
geographic  area  for  which  they  applied. 

Effective  June  1, 1994,  and  ending 
May  31, 1997,  Memphis  is  designated  to 
provide  official  inspection  services  in 
the  geographic  area  specified  in  the 
December  Federal  Register. 

FGIS  also  determined  that,  pursuant 
to  the  provisions  of  the  Act.  there  is 
insufficient  need  for  official  semces  in 
Alaska  to  designate  an  agency.  Alaska's 
designation  ends  May  31.  1994.  Any 
person  desiring  official  services  in 
Alaska  after  this  date  should  contact  the 
FGIS  office  in  Olympia,  Washington  at 
206-753-9072  (Fax:  206-586-5257). 

Authority:  Pub.  L.  94-582.  90  Gtat.  2867, 
as  amended  (7  U.S.C.  71  ef  seq.) 

Dated:  April  22, 1994. 
Neil  E.  Porter, 

Director.  Compliance  Division. 
[FR  Doc.  94-10478  Filed  5-2-94;  8:45  ami 
BILUNG  COOE  34tfr^N-F 


Forest  Service 

Rocky  Mountain  Region:  Colorado, 
Kansas,  Nebraska,  South  Dakota, 
Eastern  Wyoming;  Legal  Notice  of  the 
Opportunity  To  Comment  on  Certain 
Proposed  Actions  and  cf  Decisions 
Subject  to  Notice  and  Comment 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Noticfi. 


SUMMARY:  This  is  a  list  of  those 
newspapers  that  will  be  used  to  publish 
notice  of  all  decisions  which  are  subject 
to  appeal  under  36  CFR  part  217,  notice 
of  the  opportunity  to  comment  on 
certain  proposed  actions  pursuant  to  36 
CFR  215.5,  and  notice  cf  decisions 
subject  to  appeal  under  the  general 
provisions  of  36  CFR  part  2 1 5.  As 
required  at  36  CFR  215.5  and  215.9. 
such  notice  shall  constitute  legal 
evidence  that  the  agency  has  given 
timely  and  constructive  notice  of 
decisions  that  are  subject  to  public 
notice  and  comment  and  administrative 
appeal.  Newspaper  publication  of 
notices  of  decisions  is  in  addition  to 
direct  notice  to  those  who  have 
requested  notice  in  writing  and  ti  those 
known  to  be  interested  in  or  affected  by 
a  .specific  decision. 
DATES:  Use  of  these  newspapers  for 
purposes  of  publishing  the  notices 
required  under  the  provisions  of  36  CFR 
pert  215  shall  begin  January  3,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  P.  Hailigan,  Regional  Appeals  and 
Litigation  Coordinator,  Rocky  Mountain 
Region,  Box  25127,  Lakewood,  Coloradu 
80225.  Area  Code  303-275-5143. 
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SUPPLEMENTARY  INFORMATION: 

Responsible  Officials  in  the  Rocky 
Mountain  Region  shall  give  notice  of  the 
opportunity  to  comment  on  certain 
proposed  actions  and  cf  decisions 
subject  to  appeal  pursuant  to  36  CFR 
part  215  in  the  following  newspapers 
which  are  listed  by  Forest  Service  unit. 
Where  more  than  one  newspaper  is 
listed  for  any  unit,  the  first  newspaper 
listed  is  the  primary  newspaper  which 
shall  be  used  to  constitute  legal 
evidence  that  the  agency  has  given 
timely  and  constructive  notice  of 
decisions  that  are  subject  to 
administrative  appeal.  The  day  after  the 
publication  oi  the  public  notice  in  the 
primary'  newspaper  shall  be  the  first  day 
of  the  appeal  filing  period. 

Decisions  by  the  Regional  Forester 

The  Der-  r-r  Post,  published  daily  in 
Denver.  Denver  County,  Colorado,  for 
decisions  affecting  National  Forest 
System  lands  in  the  States  of  Colorado, 
Nebraska,  Kansas,  and  eastern  Wyoming 
and  for  any  decision  of  Region-wide 
impact.  In  addition,  notice  of  decisions 
made  by  the  Regional  Forester  will  also 
be  published  in  the  Rocky  Mountain 
News,  published  daily  in  Denver, 
Denver  County,  Colorado.  Notice  of 
decisions  affecting  National  Forest 
System  lands  in  the  State  of  South 
Ddkota  will  also  be  published  in  The 
Rapid  City  Journal,  published  daily  in 
Rapid  City,  Pennington  County,  South 
Dakota.  For  those  decisions  affecting  a 
particular  unit,  the  newspaper  specific 
to  that  unit  will  be  used. 

Arapaho  and  Roosevelt  National 
Forests,  Colorado 

Forest  Sup. .  ,ii,or  Decisions 

The  Denver  Post,  published  d.nily  in 
Denver,  Denver  County,  Colorado. 

District  Ranger  Decisions 

Kt>dfeather  and  Estes-Poudre  Districts: 
Coloradoan,  published  daily  in  Fort 
Collins,  Larimer  County,  Colorado. 

Pawnee  District:  Greeley  Tribune, 
published  daily  In  Greeley,  Weld 
County,  Colorido. 

Roukler  District:  Boulder  Daily  Camera, 
published  daily  in  Boulder,  Boulder 
Cou.^ty,  Colorado. 

Clear  Creek  District:  Cl-^ar  Creek 
Courant,  published  weekly  in  Idaho 
Springs,  Clear  Creek  County, 
Colorado. 

Sulphur  District:  Cranby  Sky  High 
News,  p'lblished  weekly  in  Granby, 
Grand  C.....r.fy,  Colorado. 


Grand  Mesa,  Uncompahgre  and 
Gunnison  National  Forests,  Colorado 

Forest  Supenisor  Decisionr, 

Grand  Junction  Daily  Sentinel, 
published  daily  in  Grand  Junction, 
Mesa  County,  Colorado. 

District  Banger  Decisions 

Collbran  and  Grand  Junction  Districts: 
Grand  Junction  Daily  Sentinel, 
published  daily  in  Grand  Junction, 
Mesa  County,  Colorado. 

Paonia  District:  Delta  County 
Independent,  published  weekly  in 
Delta.  Delta  County,  Colorado. 

CeboUa  and  Taylor  River  Districts: 
Gunnison  Country  Times,  published 
weekly  in  Gunnison,  Gunnison 
County,  Colorado. 

Norwood  District:  Telluride  Times- 
Journal,  published  weekly  in 
Telluride,  San  Miguel  County, 
Colorado. 

Ouray  District:  Montrose  Daily  Press, 
published  daily  in  Montrose, 
Montrose  County,  Colorado. 

Pike  and  San  Isabel  National  Forests 

Forest  Supervisor  Decisions 

Pueblo  Chieftain,  published  daily  in 
Pueblo,  Pueblo  County,  Colorado. 

District  Ranger  Decisions 

San  Carlos  District:  Pueblo  Chieftain, 
published  daily  in  Pueblo,  Pueblo 
County,  Colorado. 

Ccniancne  District:  Plainsman  Herald, 
published  weekly  in  Springfield,  Baca 
County.  Colorado.  In  addition,  notice 
of  decisions  made  by  the  District 
Ranger  will  filso  be  published  in  the 
La  Junta  Tribune  Democrat,  published 
daily  in  La  Junta,  Otero  County, 
Colorado,  and  in  the  Ark  Valley 
Journal,  published  weekly  in  La  Junta, 
Otero  County,  Colorado. 

Qmarron  District:  Tri-State  News, 
published  weekly  in  EllJiart,  Morion 
County,  Kansas. 

South  Platte  District:  Daily  News  Press, 
published  daily  in  Castle  Rock, 
Douglas  County,  Colorado.  In 
addition,  notice  of  decisions  made  by 
the  Ehstrict  Ranger  will  also  be 
published  in  the  High  Timber  Times, 
published  weekly  in  Conifer,  Jefferson 
County,  Colorado,  and  in  the  Fairplay 
Flume,  published  weekly  in  Fairplay, 
Park  County,  Colcrado. 

Leadville  District:  Herald  Democrat, 
published  weekly  in  Leadville,  Lake 
County,  Colorado. 

Salida  Districl:  The  Mountain  Mail, 
published  daily  in  Salida,  Chaffee 
County,  Colorado. 

South  Park  District:  Fairplay  Flume, 
published  week  In  Fairplay,  Park 
County,  Colorudo. 


Pikes  Peak  District:  Gazette  Telegraph, 
published  daily  in  Colorado  Springs. 
El  Paso  County,  Colorado. 

Rio  Grande  National  Forest,  Colorado 

Forest  Supervisor  Decisions 

Valley  Courier,  published  daily  in 
Alamosa,  Alamosa  County,  Colorado. 

District  Ranger  Decisions 

Valley  Courier,  published  daily  in 
Alamosa,  Alamosa  County,  Colorado. 

Routt  National  Forest,  Colorado 

Forest  Super\isor Decisions 

Steamboat  Pilot,  published  weekly  in 
Steamboat  Springs,  Routt  County, 
Colorado.  In  addition,  for  decisions 
affecting  an  individual  district(s),  the 
local  disfrict(s)  newspaper  will  also 
be  used. 

District  Ranger  Decision 

Bears  Ears  District:  Northwest  Colorado 
Daily  Press  published  daily  in  Craig, 
Moffat  County,  Colorado.  In  addition, 
notice  of  decisions  by  the  District 
Ranger  will  also  be  published  in  the 
Hayden  Valley  Press,  published 
weekly  in  Hayden.  Routt  County, 
Colorado,  and  in  the  Steamboat  Pilot, 
published  weekly  in  Steamboat 
Springs,  Routt  County,  Colorado. 

Yamp  and  Hans  Peak  EHiStricIs: 
Steamboat  Pilot,  published  weekly  in 
Steamboat  Springs,  Routt  County, 
Colcrado. 

Middle  Park  District:  Middl'j  Park 
Times,  published  weekly  in 
Kremmling,  Grand  County,  Colorado. 

North  Perk  District:  Jackson  County 
Star,  published  weekly  in  Wei  den, 
Jackson  County,  Coloredo. 

San  Juan  National  Forest,  Colorado 

Forest  Supenisor  Decisions 

Durango  Herald,  published  daily  in 
Durango,  La  Plata  County,  Colorado. 

District  Ranger  Decisions 

Durango  Herald,  published  daily  in 
Durango,  La  Plata  County,  Colorado. 

White  River  National  Forest,  Colcrado 

Forest  Supenisor  Decisions 

The  Glenwood  Post,  published  Monday 
through  Friday  in  Glenwood  Springs, 
Garfield  County,  Color-jdj. 

District  Ranger  Decisions 

Aspen  Di.=;;rict:  .A.spen  Times,  published 

weekly  in  Aspen,  Pitkin  County, 

Colorado. 
Blanco  District:  Meeker  Herald, 

published  weekly  in  Meeker,  Rio 

Blanco  County,  Colorado. 
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Diliion  District:  Summit  Sentinel, 

published  tv.ice  weekly  in  Frisco, 

Summit  County.  Colorado. 
Eagle  District:  Eagle  Valley  Enterprise, 

published  weekly  in  Eagle,  Eagle 

County,  Colorado. 
Holy  Cross  District:  Vail  Trail. 

published  weekly  in  Minturn,  Eagle 

County,  Colorado. 
Rifle  District:  Rifle  Telegram,  published 

weekly  in  Rifle,  Garfield  County, 

Colorado. 
Sopfis  District:  Valley  Journal, 

published  weekly  in  Carbondale, 

Gqrfield  County,  Colorado. 

Nebraska  National  Forest.  Nebraska 

Forciit  Supcn'isor  Decisions 

The  Rapid  City  Journal,  published  daily 
in  Rapid  City,  Pennington  County. 
Scuth  Dakota  for  decisions  affecting 
National  Forest  System  lands  in  the 
St  Hte  of  South  Dakota. 

T:ie  [Jmaha  World  Herald,  published 
daily  in  Oinaha,  Douglas  County. 
Nifbraska  for  decision.s  affecting 
National  Fo.-i^st  System  lands  in  the 
Stile  of  Nebraska. 

Disti  ipt  Hanger  Decisions 

Be.ssyy  Di.strict:  The  North  Platte 
Telfegraph,  published  daily  in  North 
PI  itte,  Lincoln  County,  Nebraska. 

Sam  Jel  R.  MlKsIvIc  National  Forest: 
Tl  t  Valentine  Newspaper,  pubii.shcd 
weekly  in  Valentine,  Cherry  County, 
Nr^raskd. 

Fall  River  and  Wall  Districts:  The  Rapid 
Ci  y  Journal,  published  daily  in  Rapid 
Ciiy,  Pennington  County,  South 
Dakota. 

Pine  Ridge  District:  The  Chadron 
Record,  published  weekly  in  Chadron, 
Dqwes  County,  Nebraska. 

Black  Hills  National  Forest,  South 
Dakota  and  Ea.«tem  Wyoming 

Forest  Super-isor  Decisions 

The  Rapid  City  Journal,  published  daily 
in  Rapid  City,  Pennington  County, 
South  Dakota. 

District  Ranger  Decisions 

The  Rapid  City  Journal,  published  daily 
in  Rapid  City.  Pennington  County. 
South  Dakota. 

Bighorn  National  Forest,  Wyoming 

Forefit  St!per\isor Decisions 

Sheridan  Press,  published  daily  in 
Sheridan,  Sheridan  County. 
Wvoming.  In  addition,  for  decisions 
affecting  an  individual  districf(s),  the 
local  district(s)  newspaper  will  be 
used  (see  listing  below) 


District  Hanger  Decisions 

Tongue  District:  Sheridan  Press. 

published  daily  in  Sheridan.  Sheridan 

County.  Wyoming. 
Buffalo  District:  Buffalo  Bulletin. 

published  weekly  in  Buffalo.  Johnson 

County.  Wyoming. 
Medicine  Wheel  District;  Lovell 

Chronicle,  published  weekly  in 

Lovell.  Big  Horn  County,  Wyoming. 
Tensleep  District:  Northern  Wyoming 

Daily  News,  published  daily  in 

Worland.  Washakie  County, 

Wyoming. 
Paintrock  District:  Greybull  Standard, 

published  weekly  in  Greybull,  Big 

Horn  County,  Wyoming. 

Medicine  Bow  National  Forest, 
Wyoming 

Forest  Siipenisor  Decisions 

Laramie  Daily  Boomerang,  published 
daily  in  Laramie,  Albany  County, 
Wyoming. 

District  Ranger  Decisions 

Laramie  District:  Laramie  Daily 
Boomerang,  published  daily  in 
Laramie,  Albany  County,  Wyoming. 

Douglas  District:  Casper  Star-Tribune, 
published  daily  in  Casper,  Natrona 
County,  Wyoming. 

Brush  Creek  and  Hayd^n  Districts: 
Rawlins  Daily  Times,  published  daily 
in  Rawlins,  Carbon  County,  Wyoming. 

Shoshone  National  Forest,  Wyoming 

Fornjt  Sijpe.TJSor  Decisions 

Cody  Enterprise,  published  twice 
weekly  in  Cody,  Pa^l^^ounty, 
Wyoming. 

District  Ranger  Decisions 

Clarks  Fork  District:  PowelTTribune. 

published  twice  weekly  in  Powell. 

Park  County.  Wyoming. 
Wapiti  and  Greybull  Districts:  Cody 

Enterprise,  published  twice  weekly  in 

Cody,  Park  Ccunty,  Wyoming. 
Wind  River  District:  The  Dubois 

Frontier,  published  weekly  in  Dubois, 

Teton  County,  Wyoming. 
Lander  District:  Wyoming  State  Journal, 

published  twice  weekly  in  Lander, 

Fremont  County,  Wyoming. 

Dated:  April  25.  1994. 
Elizabeth  Estill. 

Regional  Forester. 

|FR  Doc.  94-10505  Filed  5-2-94;  8:45  am] 

BILLING  CODE  M10-11-M 


Management  Plan  Being  Developed  for 
Allegheny  National  Wild  and  Scenic 
River;  Warren,  Forest,  and  Venango 
Counties,  PA 

AGENCY:  Forest  Service,  USDA. 


ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  a  draft  and  final  environmental 
impact  statement  for  a  Management 
Plan  and  Final  Corridor  Boundaries  for 
the  Allegheny  National  Wild  and  Scenic 
River  located  in  northwestern 
Pennsylvania. 

The  agency  invites  wTitten  comments 
and  suggestions  on  the  issues  to  be 
addressed  and  management 
recommendations  needed  to  protect  the 
outstandingly  remarkable  values  of  the 
Allegheny  National  Wild  and  Scenic 
River.  In  addition,  the  agency  gives 
notice  of  the  environmental  analysis 
and  decisionmaking  process  that  will 
occur  on  the  proposal  so  that  interested 
and  affected  people  are  aware  of  how 
they  may  participate  and  contribute  to 
the  decision.  This  EIS  will  result  in  an 
amendment  to  the  Allegheny  National 
Forest  Land  and  Resource  Manage.Tient 
Plan. 

DATES:  Comments  should  be  received  in 
writing  by  May  18.  1994,  to  ensure 
timely  consideration. 
ADDRESSES:  Send  written  comments  to 
Allegheny  River  Management  Plan. 
Allegheny  National  Forest.  P.O.  Box 
847.  Warren,  PA  16365. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  K.  Wingate.  Allegheny  National 
Forest,  P.O.  Box  847.  Warren,  PA  16365 
(814/723-5150). 

SUPPLEMENTARY  INFORMATION:  On  April 
20,  1992,  legislation  was  signed  (Pub.  L. 
102-271)  amending  the  Wild  and  Scenic 
Rivers  Act  of  1968  to  include  85  miles 
of  the  Allegheny  River  as  a  component 
of  the  National  Wild  and  Scenic  River 
System.  This  act  gave  a  "recreational" 
classification  to  all  three  designated 
sections  of  the  Allegheny  River  between 
Kinzua  Dam  and  Emlenton,  PA.  The  Act 
directed  the  Secretary  of  Agriculture  to 
establish  two  advisory  councils  to 
advise  him  on  the  final  corridor 
boundaries  and  the  management  of  the 
designated  river  segments. 
Approximately  20  percent  of  the 
designated  river  segments  are  bordered 
by  public  lands  and  80  percent  by 
private  lands. 

The  decision  to  be  made,  based  on 
this  environmental  impact  statement  is; 
What  management  guidelines  and  final 
corridor  boundaries  will  best  preserve 
and  protect  for  present  and  future 
generations  the  outstanding  scenic, 
natural  recreational,  scientific,  historic 
and  ecological  values  of  the  Allegheny 
River  while  adequately  recognizing 
private  land  rights? 

The  following  preliminary  issues 
derived  from  public  involvement  during 
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the  initial  river  study  and  the  more 
recent  advisory  council  process,  as  well 
as  significant  issues  identified  during 
additional  scoping,  will  be  considered 
in  the  environmental  analysis:  (1)  Public 
vs.  P*rivate  Interests:  There  is  a  concern 
that  with  the  increasing  use  of  the  river 
by  the  public,  the  possibility  of  conflicts 
between  private  landowners  and  river 
users  will  increase.  Landowners  are  also 
concerned  about  the  loss  of  property 
rights  and  increased  regulation  to 
protect  identified  river  values.  There  is 
also  concern  that  private  land  use  could 
change  the  character  of  the  river 
corridor.  (2)  River  Development:  There 
is  concern  about  what  will  be  proposed, 
how  proposed  river  development  will 
be  managed  and  how  river  development 
will  affect  municipalities  and 
landowners.  There  is  also  concern  about 
how  to  maintain  the  river's  character 
and  minimize  impacts  on  riparian 
landowners  while  developing  the 
economic  potential  of  the  river.  (3)  Land 
Acquisition:  There  is  a  concern  that 
acquisition  of  land  by  the  Forest  Service 
within  the  river  corridor  will  result  in 
a  loss  of  tax  base  for  local 
municipalities. 

A  range  of  alternatives  will  be 
considered.  They  will  include,  as  a 
minimum,  the  no  action  alternative  that 
does  not  recommend  any  adion  to 
implement  the  Wild  and  Scenic  River 
designation  beyond  that  which  is 
needed  to  meet  minimum  requirements 
and  existing  laws;  and  an  alternative 
that  recommends  maximum  protection 
of  designated  sections,  including  public 
land  purchase  and  the  inforporation  of 
advisory  council  recommendations. 
Addilional  alternatives  may  be 
developed  from  public  comments 
received  during  the  scoping  process. 
The  envirorimental  impact  statement 
will  disclose  the  direct,  indirect  and 
cumulative  effects  of  implementing  each 
alternative. 

The  Forest  Service  is  seeking 
information,  comments,  and  assistance 
from  Federal,  State  and  local  agencies, 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposal.  Comments  previously 
submitted  during  the  river  study  and 
relevant  to  the  management  of  the 
corridor  as  well  as  new  information 
submitted  will  be  utilized  in  the 
preparation  of  the  draft  environmental 
impact  statement.  During  April  1994, 
news  releases  will  be  mailed  to  local 
and  regional  newspapers,  radio  stations, 
etc.,  and  letters  will  be  sent  to  key 
contacts  and  interested  and  affected 
publics.  Advisory  Council  meetings  will 
continue  to  be  used  as  a  means  to 
inform  the  public  of  the  analysis  process 
and  to  provide  for  public  participation 


and  involvement.  Additional  meetings 
may  be  held  in  other  locations. 

The  responsible  official  is  Floyd  J. 
Marita,  Regional  Forester. 

The  draft  environmental  impact 
statement  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  to  be  available  for  public 
review  by  September  1994.  At  that  time, 
EPA  will  publish  a  notice  of  availability 
of  the  draft  environmental  i.mpact 
statement  in  the  Federal  Register. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  available  in  the 
Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  pubUc  participation  in  the 
environmental  review  process.  Upon 
release  of  the  draft  environmental 
im.pacf  statement,  projected  for 
September  1994,  reviewers  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NHDC.  435  U.S.  519,  553 
(1978).  Also,  environT'ental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  \je  waived  or 
dismissed  by  the  courts.  Citv  of  Angoon 
v.  Model.  803  F.2d  1016,  1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris.  490  F.  Supp.  1334,  1338  (ED. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposal  participate  by 
the  close  of  the  45-day  comment  period 
so  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 


National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 
After  the  comment  period  ends  on  the 
draft  environmental  impact  statement, 
the  comments  will  be  analyzed,  and 
considered  by  the  Forest  Service  in 
preparing  the  final  environmental 
impact  statement.  The  final 
environmental  impact  statement  is 
scheduled  to  be  completed  by  December 
1994.  This  decision  will  be  subject  to 
appeal  under  36  CFR  217.3. 

Dated:  April  7. 1994. 
Lionel  A.  Lemery, 

Wild  and  Scenic  Rivers  Coordinator. 

[PR  Doc.  94-10472  Filed  5-2-94;  «:45  am) 

BILUNG  CODE  3410-11-M 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Recreation  Access  Advisory 
Ccmroittee;  Meeting 

AGENCY:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  gives  notice,  as 
required  by  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2),  of  the 
times  and  location  cf  the  next  meeting 
of  the  Recreation  Access  Advisory 
Committee. 

DATES:  The  next  meeting  of  the 
Recreation  Access  Advisory  Committee 
is  scheduled  for  Friday,  May  20,  1994 
(3:30  a.m.-5:00  p.m.),  Saturday,  May  21. 
1994  (8:30  a.m.-5:30  p.m.),  and  Sunday. 
May  22,  1994  (9:00  a.m.-12:30  p.m.). 
The  schedule  of  events  is  as  follows: 

Friday,  May  20.  1994 

8:30  am. -9  a.m.    Convene  in  Full 

Committee 
9:00  a.m. -12:30  p.m.    Discussion  of  Program 

and  Operational  Issues 
1:15  p.m.-2  p.m.     Review  of  Rulemaking 

Process  and  Federal  Advisory  Committee 

Act  Requirements 
2  p.m.— 4  p.m.    Sports  Facilities 

Subicommittee  Report 

4  p.m. -5  p.m.    Public  Comment  Period 

Saturday,  May  21,  1994 

8:30  a.m.-10:45  a.m.    Golf  Subcommittee 

Report 
10:45  a.m.-12:30  a.m.  Developed  Outdoor 

Recreation  Facilities  and  Areas 

Subcommittee  Report 
2  p.m. -3:30  p.m.     Recreational  Boating  and 

Fishing  Subicommittee  Rcpwrt 
3:30  p.m. -5  p.m.    Play  Area  Settings 

Subcommittee  Report 

5  p.m. -5:30  p.m.     Public  Co.mmenI  Period 
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Sunday,  May  22.  1994 

9  a.m.- 11:30  a.m.    Places  of  Amusement 

Si  bcommittee  Report 
11:30  3411.-12  noon     Public  Comment  Period 
12  no(-jn-12.3Cp.m.     Fi:ii  Com.mittee 

Discussion 

ADDRESSES:  The  meeting  will  be  held  at 
the  offices  of  the  Di.sabled  American 
Veterans,  807  Main  Avenue,  SVV., 
VVashjogton.  DC  in  the  auditorium  on 
the  lobby  level  of  the  buildinp,. 

FOR  FARTHER  INFORMATION  CONTACT: 
Peggy  H-  Greenwell,  Office  of  Technical 
nnd  Ir;formatior>  Services,  An  hitectural 
and  Transportation  Barriers  Compliance 
Boardj,  1331  F  Street,  NW..  suite  1000, 
Wash  ii'gton,  DC  2C004-1111. 
Telepwne  number  (202)  272-5434  e.xt. 
34.  (Vrjice):  (202)  272-5449  (TFY). 
These  $re  not  toll  free  numbers.  This 
docunent  is  available  in  acces'-.ible 
formaSS  (cassette  tape,  braille,  large 
print,  or  computer  disc)  upon  request. 

SUPPLEMENTARY  INFORMATION:  Ihe 
Accejjs  Board  established  a  Recreation 
.■^ccess  Advisory  Committee  to  provide 
ndvici?  on  issues  related  to  making 
recreational  facilitit^s  and  outdoor 
developed  areas  readily  accessible  to 
and  u>Bble  by  individuals  with 
disabilities.  This  advice  will  bo  used  by 
the  Access  Board  to  develop 
accessibility  guidelines  under  the 
Amer  cans  v,'ilh  Disabilities  Act  cf  1990 
and  tlift  Architectural  Barriers  Act  of 
1908  or  newly  constructed  and  altered 
ror.rectjonal  facilities  and  outdccr 
develop<:d  areas.  The  Advisory 
Comnih'Me  is  composed  of  owners  and 
opera  ors  of  various  recreational 
facilities;  perscas  w!io  design 
.'•ecrectsonal  facilities  or  niiinufacture 
relate  1  equipment;  Fedi^ral,  S  ate  and 
local  government  officials  responsible 
for  parks  and  other  outdoor  d-veioped 
areus;  jnd  individuals  with  d  sabilities 
and  o  ■j;anizalions  n-pre.sontir.5  the 
iiitereis  of  such  persons. 

The  Recreation  Access  Advisory 
Comnfiittee  has  formed  subcommit'ees 
to  assist  in  its  work.  The  subcommittees 
include:  Places  of  Amusement;  Golf; 
Play  Area  Settings;  i^ecreational  Boating 
and  FUhing;  Developed  Outdoor 
Recreation  Facilities  and  Areas;  and 
SportiFacilities.  The  subcommittees 
will  b^  presenting  their 
reconimendations  to  the  full  Committee 
during  the  May  meeting. 

Thib  meeting  is  open  to  the  public 
and  tfte  meeting  site  will  be  accessible 
to  individuals  with  disabilities. 
Individuals  wi'h  hearing  impairments 
who  naquire  sign  language  interpreters 
should  contact  Peggy  Greenwell  by  May 
16,  1994  at  (202)  272-5434  ext.  34. 


(Voice)  or  (202)  272-5449  (TTY).  These 
are  not  toll  free  numbers. 

Lawrence  W.  Roflee, 

Executive  Director. 

IFR  Doc.  94-10471  Filed  5-2-94;  8:45  am) 

BILLING  CODE  eiSO-01-P 


C0MMJS3I0N  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Illinois  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Illinois  Advisory  Committee  to  the 
Commission  will  hold  a  consultation 
and  planning  meeting  from  9  a.m.  until 
5  p.m.,  on  Wednesday.  May  25. 1994 
and  Thursday,  May  20,  1994,  from  9 
am.  to  5  p.m.,  at  the  Westin  Hotel,  909 
North  Michigan  Avenue,  Chicago. 
Illinois  60611.  The  purpose  of  the 
meeting  is  to  gather  information 
regarding  civil  rights  issues  facing  Asian 
Americans  in  Metropolitan  Chicago  and 
to  discuss  other  current  issues  and  plan 
future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Faye  M.  Lyon  or 
Constance  M.  Davis,  Director  of  the 
Midwestern  Regional  Office,  312-353- 
8311  (TDD  312-353-8326).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  five  (3) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  \Va.shington.  DC,  April  25.  ISH. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
IFR  DtK.  94-10559  Filed  5-2-94;  8.45  am] 

CILLING  CODE  6335-01-P 


Agenda  and  Notice  of  Public  Meeting 
cf  the  Kentucky  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Kentucky  Advisory  Committee  to  the 
Commission  will  convene  at  2  p.m.  and 
adjourn  at  5  p.m.  on  Wednesday,  May 
25,  1994,  at  the  Holiday  Inn-Downtown, 
120  W.  Broadway  in  Louisville, 
Kentucky.  The  meeting  will  include:  (1) 
A  discussion  of  the  status  of  the 
Commission  and  the  State  Advisory 


Committees;  (2)  a  discussion  of  civil 
rights  issues  and  progress  in  the  State; 
and  (3)  review  of  a  draft  report  on 
"Bigotry-Related  Violence  in 
Kentucky." 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Cominittee  Chairperson  Thelma 
demons,  502-S93-1055  or  Bobby  D. 
Doctor,  Director  of  the  Southern 
Regional  Office,  404-730-2476  (TDD 
404-730-2481).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  ?  sign 
language  interpreter  should  contact' the 
Regional  Office  at  least  five  (5)  working 
days  before  the  st;heduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  IX.  .^pril  26.  1994. 
Carol-Lee  Hurley, 

Chief.  Be^ional Piograms  Coordination  I ^nit. 
[FR  Doc.  94-10560  Filed  5-2-94:  8:45  am] 

BiLLING  CODE  «:3^-«1-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Intent  To  Revoke  Antidumping  Duty 
Orders  and  Findings 

AGENCY:  International  Trade 
Adm.inistration/Import  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoka 
antidumping  duty  orders  and  findings. 

S^J^«.MARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  orders  and 
findi.ngs  listed  below.  Domestic 
interested  parties  who  objoct  to  these 
revocations  must  submit  their 
comment.s  in  writing  no  lalt-r  than  May 
31.  1994. 
EFFECTtVE  DATE:  May  3,  1994. 

SUPPVeM^TNTARY  INFORMATION: 

Background 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  ret]uired  bv 
§  353.25(d)(4)  of  the  Departm.enfs  ' 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  the  following 
antidumping  duty  order  or  findings  for 
whi(-h  the  Department  has  not  received 
a  request  to  conduct  an  administrative 
review  for  the  most  recent  four 
consecutive  annual  anniversary  months: 
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Antidumpine  duty  pro-  Date  of  find - 

ceeaing  ing/order 

Japan:     Impression     Fabric     43  FR  12344, 
(A-588-066).  05/25/73 

Contact:  Joseph  Fargo/ 
Richard       Rimlinger 
(202)  482^733 
Dominican  Republic:  Port-     28  FR  4507. 
land     Cement     (A-247-        05/04/63 
003). 
Contact:  Joseph  Fargo/ 
Richard       Rimlinger 
(202)  482-4733 
Argentina:     Rect.     Carbon     54  FR  22794. 
SttHil     Tubing     (A-357-        05/26/89 
802). 
a)ntact:     Sally     Hast- 
ings/John  Kugelman 
(202)  482-5253 
Taiwan:    Pipe    and    Tube     49  FR  19369. 
(A-583-008).  05/07/34 

Contact:    Barbara    Vic- 
tor/John     Kugt^iman 
(202)  482-5253 
Brazil:    Pipe    Fittings    (A-     51  FR  18640. 
351-505).  05/21/86 

Contact:  Michael 

Diminich/Richard 
Rimlinger  (202)  482- 
4733 
South  Korea:  Pipe  Fittings     51  FR  13917, 
(A-580-507).  05/23/86 

Contact:  Michael 

Diminich-'Richard 
Rimlinger  (202)  482- 
4733 
Taiwan:   Pipe  Fittings  (/\-     51  FR  18918. 
583-507).  05/23/86 

Contact:  Dennis 

Askey/Wendv 
Frankel    (202)    482- 
5253 
Turkey:     Steel     Pipe     and     51  FR  17784, 
Tube  (.^^98-510).  05/15/86 

Contact:    Gayle    Long- 
est/Kelly       Parkhill 
(202)  482-2786 
Brazil:     Iron    Construction     51  FR  17220, 
Castings  (A-35 1-503).  05/09/86 

Contact:  Brian 

Albright/Maria 
Mackay    (202)    482- 
2786 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  and  domestic  interested  parties 
do  not  object  to  the  Department's  intent 
to  revoke  pursuant  to  this  notice,  we 
shall  conclude  that  the  antidumping 
duty  orders  and  findings  are  no  longer 
of  interest  to  interested  parties  and  shall 
proceed  with  the  revocation. 

Opportunity  to  Object 

Domestic  interested  parties,  as 
defined  in  §  353.2(k)  (3),  (4).  (5).  and  (6) 
of  the  Department's  regulations,  may 
object  to  the  Department's  intent  to 
revoke  these  antidumping  duty  orders 
and  findings  by  May  31,  1994. 


Seven  copies  of  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration. 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce.  Washington,  DC  20230. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d){4)(i). 

Dated:  April  28, 1994. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc.  94-10712  Filed  5-2-94;  8:45  ami 

BILLING  CODE  3510-DS-M 


National  Institute  of  Standards  and 
Technology  Visiting  Committee  on 
Advanced  Technology;  Meeting 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Department  of 
Commerce. 

ACTION:  Notice  of  partially  closed 
meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2.  notice  is  hereby  given  that  the 
National  Institute  of  Standards  and 
Technology  Visiting  Committee  on 
Advanced  Technology  will  meet 
Wednesday,  June  8, 1994,  from  8:30 
a.m.  to  5  p.m.  The  Visiting  Committee 
on  Advanced  Technology  is  composed 
of  nine  members  appointed  by  the 
Director  of  the  National  Institute  of 
Standards  and  Technology  who  are 
eminent  in  such  fields  as  business, 
research,  new  product  development, 
engineering,  labor,  education, 
management  consulting,  environment, 
and  international  relations.  The  purpose 
of  this  meeting  is  to  review  and  make 
recommendations  regarding  general 
policy  for  the  Institute,  its  organization, 
its  budget,  and  its  programs  within  the 
framework  of  applicable  national 
policies  as  set  forth  by  the  President  and 
the  Congress.  The  agenda  will  include 
presentations  on  the  Institute's 
laboratory  plans,  a  progress  report  and 
program  definition  of  the  Advanced 
Technology  Program,  Institute  budget 
update;  and  tours  to  the  Optical  Fiber 
Geometry  Standards  Laboratory  and  to 
the  Pulsed  Tube  Refrigeration 
Laboratory. 

DATES:  The  meeting  will  convene  June 
8,  1994,  at  8:30  a.m.  and  will  adjourn  at 
5  p.m.  on  June  8,  1994. 

The  discussion  on  NIST  Budget, 
scheduled  to  begin  at  3:50  p.m.  and  end 
at  5  p.m.  on  June  8,  1994,  will  be  closed. 

ADDRESSES:  The  meeting  will  be  held  in 
Conference  Room  1103,  Radio  Building, 
National  Institute  of  Standards  and 
Technology,  Boulder,  Colorado. 


FOR  FURTHER  INFORMATION  CONTACT: 
Chris  E.  Kuyatt,  Visiting  Committee 
Executive  Director,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg.  Maryland  20899, 
telephone  number  (301J  975-6090. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  Genera! 
Coun.sel,  formally  determined  on 
February  14,  1994,  that  portions  of  the 
meeting  of  the  Visiting  Committee  on 
Advanced  Technology  which  involve 
examination  and  discussion  of  the 
budget  for  the  Institute  may  be  closed  in 
accordance  with  Section  552(b)(9)(B)  of 
Title  5,  United  States  Code,  since  the 
meeting  is  likely  to  disclose  financial 
information  that  may  be  privileged  or 
confidential. 

Dated:  April  12.  1994. 
Samuel  Kramer, 

Assocaite  Director. 

[FR  Doc.  94-10535  Filed  5-2-94;  8:45  am) 

BILLING  CODE  3S10-13-M 


National  Oceanic  and  Atmospheric 
Administration 

[I.D.042894B] 

Marine  Mammals 

AGENCIES:  The  Advanced  Research 
Projects- Agency  (ARPA).  Department  of 
Defense  in  cooperation  with  National 
Marine  Fisheries  Service  (NMFS). 
National  Oceanic  and  Atmospheric 
Administration  (NOAAJ,  Commerce. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  and 
request  for  comment. 

SUMMARY:  The  ARPA,  in  cooperation 
with  the  NMFS,  intends  to  prepare  an 
environmental  impact  statement  (EISJ, 
according  to  the  National 
Environmental  Policy  Act  (NTPA),  on 
an  applicstion  for  a  scientific  research 
permit  to  allow  harassment  of  marine 
mammals  and  sea  turtles  by  a  low 
frequency  sound  source,  and  to  monitor 
the  effects  thereof. 

DATES:  Comments  are  requested  by  June 
15,  1994.  The  public  hearing  and 
scoping  meeting  will  be  held  on  May  16, 
1994. 

ADDRESSES:  Comments  and  requests  for 
additional  information  should  be 
addressed  to;  Ralph  W.  Alewine,  III, 
Ph.D.,  Director,  Advanced  Research 
Projects  Agency,  NMRO,  3701  North 
Fairfax  Drive,  Arlington,  VA  22203- 
1714,  (703)  696-2246.  The  public 
hearing  and  scoping  meeting  will  held 
at  the  Santa  Cruz  Civic  Auditorium,  307 
Church  Street,  Santa  Cruz,  CA. 
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SUPKEMENTARY  INFORMATION:  An 
application  for  a  scientific  research 
permit  has  been  submitted  by  Scripps 
Institution  of  Oceanography,  Institute 
for  Geophysics  and  Planetary  Physics, 
Acoustic  Thermometry  of  Ocean 
Climate  (ATOC)  Program,  9500  Oilman 
Drive,  La  Jolla,  CA  92093-0225.  The 
applicant  is  requesting  authorization  to 
take  (by  harassment)  several  species  of 
cetaceans,  pinnipeds,  and  sea  turtles  in 
California  coastal  waters,  during  a  study 
designed  to  assess  the  effects  of  low 
frequency  sound  associated  with  the 
ATOC  program  on  marine  mammals  and 
sea  turtles.  The  proposed  research  is  a 
pilot  project  which  is  intended  to 
provide  information  which  can  be  used 
in  assessing  the  potential  environmental 
effects  of  continuing  the  ATOC  program 
in  a  broader  context.  If  a  decision  is 
made  to  continue  funding  for  the 
broader  ATOC  program,  any  potential 
environmental  effects  will  be  assessed 
III  a  separate  environmental  analysis. 

The  subject  research  was  proposed  to 
be  conducted  in  California  waters  from 
April  1994  through  March  1996.  As 
currently  proposed,  the  sound  source 
will  be  located  due  west  of  Pt.  Sur, 
California  at  850-950  m  depth.  The 
maximum  duty  cycle  will  be  8%,  with 
a  transmission  bandwidth  of  20  Hz  at  a 
level  of  195  dB  (re  1  pPa  at  Im),  and 
with  a  spectrum  level  for  the  center 
frequency  (70  Hz)  at  182  dB.  The  effects 
of  these  transmissions  on  marine 
mammals  and  sea  turtles  will  be 
monitored  through  the  authority  of  the 
Marine  Mammal  Protection  Act 
(MMPA)  of  1972,  as  amended  (16  U.S.C. 
1361  et  seq),  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  (EIS)  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq).  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222).  the 
Fur  Seal  Act  of  1966,  as  amended  (16 
U.S.C.  1151  et  seq),  and  fur  seal 
regulations  at  50  CFR  part  215.  ARPA 
and  NMFS  invite  interested  parties  to 
participate  in  determining  the  scope  of 
significant  issues  to  be  addressed  in  the 
EIS.  Significant  issues  currently  under 
consideration  by  ARPA  and  NMFS  are: 
the  potential  effects  of  the  proposed  low 
frequency  sound  source  on  marine 
mammals,  sea  turtles,  and  other  marine 
resources,  including  fish;  alternatives 
with  respect  to  site  selection;  and,  as  a 
related  issue,  the  purpose  of  the  ATOC 
program,  and  an  evaluation  thereof  as 
compared  to  other  possible  alternatives 
for  assessing  global  warming.  ARPA  and 
NMFS  will  also  consider  as  part  of  the 
scoping  process,  comments  received  at 


a  public  hearing  to  be  held  in  California 
on  May  16, 1994,  from  5  p.m.  to  10  p.m. 
at  the  Santa  Cruz  Civic  Auditorium,  307 
Church  Street,  Santa  Cruz,  California  co- 
sponsored  with  the  Monterey  Bay 
National  Marine  Sanctuary.  The  period 
from  5  p.m.  to  6  p.m.  will  be  allotted  for 
the  applicant  to  provide  a  brief 
description  of  an  udpated  research 
program.  Upon  completion  of  a  draft  EIS 
on  the  proposed  application,  ARPA  and 
NMFS  will  solicit  public  comments  on 
it,  as  well. 

Dated:  April  28, 1994. 
WUliam  W.  Fox.  Jr.. 
Director.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Sen-ice, 
Deportment  ofCommmerce. 
L.  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

|FR  Doc.  94-10667  Filed  4-29-94;  8:45  am) 

BILUNQ  CODE  3S10-22-P 


[I.D.  042294E] 

Gulf  Of  Mexico  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Ser\  ice  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
hold  a  public  meeting  on  May  100912. 
1994.  at  the  Marriott  Bayfront  Hotel.  900 
North  Shoreline  Boulevard,  Corpus 
Christi,  TX;  telephone:  (512)  887091600. 
Related  committee  meetings  will  be 
held  on  May  9  and  10.  1994. 

The  Council  will  meet  on  May  10. 
from  3  p.m.' until  5  p.m.  p.m.  The 
Council  will  receive  public  testimony 
on  Amendment  5  to  the  Stone  Crab 
Fishery  Management  Plan,  on 
Amendment  7  to  the  Shrimp  Fishery 
Management  Plan,  on  Amendment  10  to 
the  Reef  Fish  Fishery  Management  Plan, 
and  on  Mackerel  Total  Allowable  Catch 
and  Bag  Limits  and  the  South  Atlantic 
amendment  to  the  Coral  and  Coral  Reefs 
Fishery  Management  Plan  in  the  area  of 
jurisdiction  from  3:15  until  5:45  p.m. 
(NOTE:  Testimony  cards  must  be  turned 
in  to  staff  before  the  start  of  public 
testimony).  From  5:45  p.m.  until  6  p.m.. 
the  Council  will  take  action  on  Shrimp 
Amendment  7. 

The  Council  will  reconvene  on  May 
11  at  8:30  a.m.  to  receive  the  Panel 
report  on  the  NMFS  Shrimp  Effort  Data 
System,  previous  Council  Actions/ 
Information,  Background  and  Overview 
of  Shrimp. 


Trawl  Bycatch  Research  Plan,  Bycatch 
Characterization,  Finfish  Mortality 
Estimates,  Bycatch  Reduction  by  Turtle 
Excluder  Devices,  Bycatch  Reduction 
Devices,  Social  and  Economic  Research, 
and  Predator/Prey  Bycatch  Reduction 
Model.  The  meeting  will  adjourn  at  5 
p.m.  and  reconvene  on  May  12  at  8:30 
a.m.  to  receive  a  presentation  of  Fishery 
Provisions  of  Draft  Environmental 
Impact  Statement  for  the  Florida  Keys 
National  Marine  Sanctuar>'  until  10  a.m. 
From  10  a.m.  until  11:30  a.m.  the 
'Council  will  receive  reports  of  the 
Mackerel  Management  Committee,  from 
11:30  a.m.  until  11:45  a.m.  from  the 
Stone  Crab  Management  Com.mittee, 
from  11:45  a.m.  until  12  noon  from  the 
Scientific  and  Statistical  Selection 
Committee,  from  1:30  p.m.  until  2:30 
p.m.  from  the  Reef  Fish  Management 
Committee,  from  2:30  p.m.  until  2:45 
p.m.  from  the  Habitat  Protection 
Committee,  from  2:45  p.m  until  3  p.m. 
from  the  Migratory  Species  Management 
Committee.  The  reports  will  be  followed 
by  Clarification  of  Council  Intent  (Reef 
Fish  Amendment  7),  Enforcement 
Reports,  the  Director's  Reports,  and 
other  business.  This  meeting  will 
adjourn  at  4:15  p.m. 

Committees  will  convene  at  11  a.m. 
on  May  9,  beginning  with  meetings  of 
the  Migratory  Sfjecies  Management 
Committee,  the  Shrimp  Management 
Committee  and  the  Stone  Crab 
Management  Committee  and  will  recess 
at  5:30  p.m.  The  meetings  will 
reconvene  at  8  a.m.  on  May  10.  with  the 
Mackerel  Management  Committee,  and 
the  Habitat  Protection  Committee.  The 
meetings  will  adjourn  at  2  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council,  5401  West  Kennedy  Boulevard, 
Suite  331.  Tampa.  FL;  telephone:  (813) 
228092815. 

SUPPLEMENTARY  INFORMATION:  The 
meetings  are  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Julie 
Krebs  at  the  above  address  Iiv  May  2. 
1994. 

Dated:  April  25.  1994. 
David  S.  Crcstin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  Njtional 
Marine  Fisheries  Senice. 
|FR  Doc.  94-10467  Filed  5-2-94;  8:45aml 
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Mid-Atlantic  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 

Sen-ice  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council's  Surf  Clam  and 
Ocean  Quahog  Committee  and  Surf 
Clam  and  Ocean  Quahog  Industry 
Advisory  Subcommittee  will  hold  a 
meeting  on  May  17,  1994,  at  the  Ramada 
Inn,  76  Industrial  Highway,  Essington. 
PA.  The  meetings  will  begin  at  10  a.m. 

The  following  topics  will  be 
discussed: 

(1)  Amendment  9  to  the  Surf  Clam 
and  Ocean  Quahog  Fisher^'  Management 
Flan; 

(2)  The  vessel  r^ll-in  requirement, 
and 

(3)  Transfers  of  individual 
transferable  quotas. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council,  Room  2115,  Federal  Building, 
300  South  New  Street.  Dover,  DE  19901; 
telephone:  (302)674-2331. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  on  (302)  674-2331  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  April  25,  1994. 
David  S.  Crestio, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  94-10468  Filfed  5-2-94;  8;45anil 

DiLLMQ  COOC  U'XyH-f 

P.O.  042S&4D] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Comrrierce. 

ACTION:  Notice  of  receipt  of  application 

for  a  scientific  research  permit  (P567). 

Notice  is  hereby  given  that  Dr.  Peter 
Lutz  of  Florida  Atlantic  University  has 
applied  in  due  form  to  take  listed 
species  as  authorized  by  the  Endangered 
Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  217- 
227). 


The  appHcanl  requests  authorization 
to  conduct  a  detailed  study  on  the  daily 
movements  and  habitat  usage  of  green 
sea  turtles  (Chelonia  mydas]  and  to 
relate  these  activities  to  local 
topography  and  flow  pattenis.  The 
purpose  of  the  comparisons  is  to 
provide  an  understanding  of  the  spatial 
distribution  of  the  sea  turtles  and  to 
allow  researchers  to  forecast  the  impad 
of  oil  spills  on  the  turtles,  in  order  to 
take  timely  remedial  action.  The 
applicant  requests  this  authorization  for 
a  duration  of  two  years. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Director, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy.,  Silver  Spring,  MD  20910- 
3226,  within  30  days  of  the  publication 
of  this  notice.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  application  would  be 
appropriate.  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  summary  are  those  of 
the  Applicant  and  do  not  necessarily 
reflect  the  views  of  NMFS. 

Documents  submitted  in  cormection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources. 
National  MiU-ine  Fisheries  Sorvice.  1335 
East-West  Hwy.,  Silver  Spring,  MD 
20910-3226  (301-713-2322);  and 

National  Marine  Fisheries  Service, 
Southeast  Region,  9721  Executive 
Center  Drive.  St.  Petersburg.  FL  33702- 
2432  (813-893-3141). 

Dated:  April  26,  1994. 
Herbert  W.  Kaufinan. 

Deputy  Director,  Office  of  Protected 
Resources.  National  Marine  Fisheries  Ser\-ic€. 
IFR  Dtx:.  94-10501  Filed  5-2-94;  8:45a.m.l 
BU.LINO  COOE  3S1»-2a-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  IMercantile  Exchange: 
Proposed  Amendments  Establishing  a 
Report-Based  Contract  Month  Cycle 
for  the  Live  Hog  and  Frozen  Pork 
Bellies  Futures  Option  Contracts 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  Proposed  Contract 

Market  Rule  Cfiange. 

SUMMARY:  The  Chicago  Mercantile 
Exchange  (CME)  has  submitted 


proposed  amendments  to  its  live  hogs 
and  frozen  pork  bellies  futures  option 
contracts.  The  proposed  amendments 
will  estabhsh  a  "report-based"  contract 
month  trading  cycle.  Trading  in  each 
contract  month  of  the  cycle  will  occur 
only  during  a  two-week  period 
immediately  preceding  the  release  of  the 
United  States  Department  of 
A^;ricuhure"s  (USDA's)  quarterly  "Hogs 
and  Pigs"  report. 

In  accordance  with  section  5a(a)(12) 
of  the  Commodity  Exchange  Act  and 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  the  Acting  Director  of  the 
Division  of  Economic  Analysis 
(Division)  of  the  Commodity  Futures 
Trading  Commission  (Commission)  has 
determined,  on  behalf  of  the 
Commission,  that  publication  of  the 
proposed  amendments  is  in  the  public 
interest.  On  behalf  of  the  Commission, 
the  Division  is  requesting  comment  on 
this  proposal. 

DATES:  Corrmients  must  be  received  on 
or  before  June  2,  1994. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  conunents  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  NW..  Washington,  DC  20581. 
Reference  should  be  made  to  the  report- 
based  contract  month  cycle  for  the  live 
hog  and  frozen  pork  bellies  futures 
option  contracts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  V.  Linse,  Division  of 
Economic  Analysis,  Commodity  Futures 
Trading  Commission,  2033  K  Street. 
NW.,  Washington,  DC  20581,  telephone 
(202) 254-7303. 

SUPPLEMENTARY  INFORMATION:  Under  the 
existing  terms  of  the  live  hogs  and  pork 
bellies  futures  option  contracts,  the 
CME  lists  "regular  cycle"  option 
contract  months  which  are  exercisable 
into  each  of  the  contract  months  listed 
by  the  CME  for  the  underlying  live  hogs 
and  pork  bellies  futures  contracts.' 
Currently,  all  live  hogs  option  contract 
months  expire  on  the  first  Friday  of  the 
underlying  futures  contract  month.  All 
but  one  of  the  contract  months  listed  for 
the  pork  bellies  option  contract  expire 
on  the  last  Friday  that  precedes  by  at 
least  three  days  the  first  business  day  of 
the  underlying  futures  contract  month. ^ 


'  For  the  live  hogs  futures  contract,  the  CME 
currently  lists  the  following  annual  cycle  of 
contract  month-s;  February.  April.  )une.  )uly. 
August,  Octot>er  and  December.  For  the  p<jrk  bellies 
futures  contract,  the  CME  currently  lists  contracts 
months  in  the  following  annual  ryi.lo:  February. 
March,  May.  )uly  and  August. 

'  In  the  case  of  pork  bellies,  there  currently  are 
two  option  contract  months  based  on  the 
underlying  Fetjruary  fulures  contract  month;  one 
contract  month  that  expires  on  the  last  Friday  th.tt 
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TheCME  presently  lists  for  trading  at  all 
times  the  nearest  five  live  hogs  option 
contract  months  and  the  nearest  four 
pork  bellies  option  contract  months.^ 

The  pork  bellies  option  contract's 
existing  terms  provide  for  the  listing  of 
1 1  strike  prices  in  intervals  of  two  cents 
per  pound  at  the  commencement  of 
trading  in  a  contract  month,  including 
the  strike  price  nearest  to  the  previous 
day's  settlement  price  and  the  next  five 
strike  prices  above  and  the  next  five 
strike  prices  below  that  strike  price.  The 
pork  bellies  option  contract  currently 
provides  for  the  listing  of  additional 
strike  prices  as  necessary  to  maintain 
the  listing  of  at  least  the  next  five  strike 
prices  above  and  the  next  five  strike 
prices  below  the  prevailing  prices  for 
the  u:iderlying  futures  contract  month. 

The  live  hogs  option  contract 
currently  provides  for  the  listing  at  the 
commencement  of  trading  in  a  contract 
month  of  all  strike  prices  in  intervals  of 
two  cents  per  pound  that  fall  within  the 
range  of  ten  cents  above  and  ten  cents 
below  the  previous  day's  settlement 
price  for  the  underlying  futures  contract 
month.  In  addition,  the  live  hogs  option 
contract  currently  provides  that,  when  a 
contract  rnonth  becomes  the  next-to- 
expire  contract  month,  all  strike  prices 
that  fall  within  a  range  of  six  cents  per 
pound  above  or  six  cents  per  pound 
belolw  the  previous  day's  settlement 
price  will  be  listed  in  intervals  of  one 
cent  per  pound.  The  live  hogs  option 
condracfs  existing  terms  also  provide  for 
the  listing  of  additional  strike  prices  as 
necessary  to  ensure  that  all  strike  prices 
at  the  specified  price  intervals  are  listed 
within  the  above-noted  ranges  often 
and.  as  appropriate,  six  cents  above  and 
beloiw  the  prevailing  prices  for  the 
underlying  futures  contract  month. 

The  proposed  amendments  would 
provide  for  the  listing  of  a  "report- 
based"  cycle  of  contract  months  for  the 
live  hog  and  frozen  pork  bellies  option 
conljracts,  in  addition  to  the  listing  of 
the  ''■regular  cycle"  of  option  contract 
months  currently  provided  for  in  the 
contiracts'  rules.*  Each  report-based 
optibn  will  have  a  trading  life  of  two 
weeks.  Specifically,  a  report-based 


is  mo^  than  three  business  days  prior  to  the  first 
bi:siniB8s  day  of  February  and  a  contract  nnonlh 
whic|  expires  on  the  third  Friday  of  the  November 
uhicl>  immediately  precedes  the  underlying 
Febnlary  futures  contract  month. 

'Fdr  the  porit  bellies  option  contract,  the  CME 
lists  the  nearest  five  option  contract  months  when 
one  o\  Ihe  nearest  five  contract  months  is  the 
exisiing  option  month  that  is  based  on  the  February 
futures  contract  month  but  expires  during  the 
preceding  November. 

■•  Uider  the  proposals,  the  regular  cycle  option 
contrict  months  for  pork  bellies  will  include  both 
of  thej above-noted  existing  option  contract  months 
thai  aft  based  on  the  February  futures  contract 
montli, 


option  contract  month  will  be  listed  on 
the  first  business  day  of  the  calendar 
week  preceding  the  week  in  which  the 
USDA  releases  the  quarterly  "Hogs  and 
Pigs"  report  s  and  will  expire  on  the  last 
business  day  of  the  week  in  which  the 
report  is  released.* 

For  report-based  options  in  live  hogs, 
the  underlying  futures  contract  will  be 
the  second-nearest  futures  contract  to 
delivery.  For  example,  the  underlying 
futures  contract  for  a  report-based 
option  that  is  listed  in  March  in 
connection  with  the  release  of  the 
March  Hogs  and  Figs  report  would  be 
the  June  futures  contract  month. 
Similarly,  the  underlying  futures 
contracts  for  the  other  report-based 
options  to  be  listed  during  the  calendar 
year  are:  the  August  futures  contract 
month  for  the  option  listed  during  June; 
the  December  futures  contract  month  for 
the  option  listed  in  September:  apd  the 
April  futures  contract  month  for  the 
option  listed  in  December.  The  CME 
shall  list  initially,  and  thereafter 
maintain,  put  and  call  live  hogs  report- 
based  options  with  strike  prices  at  one- 
cent  intervals  in  a  range  of  six-cents 
above  and  below  the  previous  day's 
settlement  price  of  the  underlying 
futures  contract,  and  at  two-cent 
intervals  in  a  range  10  cents  above  and 
below  the  previous  day's  settlement 
price  of  the  underlying  futures  contract. 

The  underlying  futures  contract 
months  for  pork  bellies  report-based 
options  are:  the  May  futures  contract 
month  for  the  option  listed  in  March; 


'These  quarterly  reports  are  released  late  in  the 
months  of  March.  June.  September  and  December. 
The  exact  dates  on  which  the  reports  will  be 
released  during  a  given  year  are  published  by  the 
USDA  during  the  last  calendar  quarter  of  the 
preceding  year. 

"In  some  ca.ses.  the  USDA  Hogs  and  Pigs  report 
will  be  released  after  trading  ceases  on  the  last 
trading  day  for  the  proposed  rcport-bised  options. 
For  example,  the  most  recent  Hogs  and  Pips  report 
was  released  at  2  p.m..  Central  Time,  on  Friday. 
March  25.  1994  (the  USDA  releases  all  Hogs  and 
Pigs  reports  at  2  p.m..  Central  Time,  on  the 
scheduled  release  day.  which  typically  is  either  a 
Thursday  or  Friday).  The  release  time  for  this  report 
would  have  followed  the  1  p.m..  Central  Time, 
close  of  tradi.-ig  for  live  hogs  and  pork  bellies  on 
the  last  trading  day  of  the  report-based  options  for 
that  month  if  such  options  had  been  available  for 
listing  during  March  1994.  In  such  cases,  persons 
who  hold  report-based  option  positions  after 
trading  ends  on  the  last  trading  day  would  have  the 
right  to  choose  whether  to  exercise  such  options 
into  the  underlying  futures  contract  after  the  USDA 
report  is  released.  In  this  respect,  the  option 
contracts'  current  terms  permit  persons  holding 
option  positions  after  trading  cp.ases  on  the  last 
trading  day  to  submit  to  the  CME  a  notice  that  they 
wish  to  exercise  their  report-based  option  positions 
until  7  p.m..  Central  Time,  on  the  last  trading  day. 
For  persons  hoUiing  in-the-money  report-based 
options,  the  option  contracts'  existing  rules  provide 
that  such  options  will  be  automatically  exercised  by 
the  CME  unless  instructions  to  Ihe  contrary  are 
submitted  to  the  CME  by  the  option  holder  by  7 
p.m.  on  Ihe  last  trading  day. 


the  Ai.gust  futures  contract  month  for 
the  option  listed  in  June;  the  February 
futures  contract  month  for  the  option 
listed  in  September,  and  the  March 
futures  contract  month  for  the  option 
listed  in  December.  The  CME  shall  list 
initially  and  maintain  pork  bellies 
report-based  put  and  call  options  at 
eleven  strike  prices  listed  in  two-cent 
intervals,  including  the  strike  price  that 
is  nearest  the  previous  day's  settlement 
price  of  the  underlying  futures  contract, 
and  the  next  five  higher,  and  the  ne.xt 
five  lower  strike  prices. 

The  proposed  amendments  will 
continue  to  specify  the  listing  of  the 
"regular  cycle"  of  option  contract 
months  and  the  listing  of  strike  prices 
for  such  months  in  the  same  manner  as 
provided  for  in  the  contracts'  existing 
terms. 

In  support  of  the  proposed 
amendments,  the  CME  states  the 
following: 

Options  on  futures  allow  hcdgers  to  shield 
themselves  from  the  adverse  impact  of  a 
("Hogs  and  Pigs")  report  while  retaining 
much  of  the  ability  to  benefit  from  a 
favorable  market  response.  However,  for 
hedgers  using  options  on  the  more  distant 
contract  months,  the  high  cost  of  buying  an 
option — due  to  the  large  time  value 
component  of  the  option  premium— can 
outweigh  the  benefits  of  protection  from  an 
unfavorable  market  reaction.  As  a  result, 
many  pott^ntial  hedgsrs  are  effectively  priced 
out  of  the  option  market. 

Short-dated  options  would  address  this 
problem.  Since  these  options  would  be 
traded  for  such  a  short  time,  the  time  value 
component  of  the  option  premium  would  be 
negligible,  and  therefore  the  total  premium 
would  he  substantially  less  than  for  a 
traditional  long-dated  option,  all  other  things 
being  the  same.  This  would  make  short-dated 
options  an  attractive  risk-management  tool 
for  hedgers  who  require  protection  around 
the  release  of  these  critical  reports,  and 
particularly  those  whose  usage  of  options  is 
currently  limited  due  to  the  cost  of  the 
premium. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  at  the 
above  address.  Copies  of  the  amended 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  sams  address  or  by 
telephone  at  (202)  254-6314. 

The  materials  submitted  by  the  CME 
in  support  of  the  proposed  amendments 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  part  145 
(1987)).  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOI. 
Privacy  and  Sunshine  Act  Compliance 
Staff  of  the  Office  of  the  Secretariat  at 
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the  above  address  in  accordance  with 
CFR  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  amendments  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  at  the  above  address  by  the 
specified  date. 

issued  in  Washington.  DC  on  April  26, 
1994. 

Blake  Imel, 

Acting  Director.  Division  of  Economic 
Analysis. 
|FR  Doc.  94-10464  Filed  5-2-94;  6:45  ami 

BILLING  CODE  S351-01-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Meeting 

AGENCY:  Corporation  for  National  and 
Community  Service. 

ACnON:  Notice  of  meeting. 

SCMMARY:  The  Corporation  for  National 
and  Community  Ser\ice,  gives  notice 
under  Public  Law  92-463  (Federal 
Advisory  Committee  Act),  that  it  will 
hold  a  meetLng  of  the  Gvilian 
Community  Corps  (CCC)  Advisory 
Board.  The  Board  advises  the  Direc-tor  of 
the  CCC  concerning  the  ad.ministration 
of  the  program  and  assists  in  the 
development  and  administration  of  the 
Corps.  This  meeting  of  the  Board  will 
discuss  the  purpose  and  general  status 
of  the  program.  The  meeting  will  be 
open  to  the  public  up  to  the  seating 
capacity  of  the  room. 

DATES:  May  20, 1994,  8:30am-4  pm. 

ADDRESSES:  Washington  VISTA  Hotel, 
1400  M  Street,  NW.,  Washington,  DC 
20525. 

FOR  FURTHER  INFOFWWTVDN  CONTACT:  To 
assure  adequats  accommodation  contact 
Dr.  Alice  McGili,  Special  Assistant  to 
the  Director,  CCC  at  1100  Vermont  Ave.. 
NW..  Washington,  DC  20525;  (202)  606- 
5000  ext.  179  or  (202)  606-5255  (TDD) 
prior  to  May  15, 1994. 

Dated:  April  25, 1994. 
Donald  L.  Scott. 
Director. 
|FR  Doc.  94-10465  Filed  5-2-94;  8:45  ami 

B4LUNG  CODE  SS^tJ-OI-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0105] 

Clearance  Request  for  Certification  of 
Commercial  Pricing 

AGENCIES:  Department  of  Defense  (DOD), 
General  Ser\'ices  Adnriinistration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION;  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0105). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a  currently 
approved  information  collection 
requirement  concerning  Certification  of 
Commercial  f*ricing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

This  clearance  covers  the  extension  of 
reporting  requirements  as  required  by 
41  U.S.C.  253e  on  Certification  of 
Commercial  Pricing.  The  clauses  at  FAR 
52.215-32  and  52.215-35  require  that 
offerors/contractors  certify  to  the  best  of 
their  knowledge  and  belief  that  prices 
offered  for  certain  spare  or  repair  parts 
that  the  contractor  offers  for  sale  to  the 
public  are  no  higher  than  the  lowest 
commercial  sales  price  at  which  such 
parts  v.'ere  sold  during  the  most  recent 
regular  monthly,  quarterly,  or  other 
period  for  which  sales  data  are 
reasonably  available,  provided  that  in 
no  event  shall  this  period  be  less  than 
30  days  in  duration.  All  items  for  which 
prices  offered  are  higher  than  the  lowest 
commercial  sales  price  discussed  above 
must  be  identified  and  a  written 
justification  for  the  differences 
supplied. 

The  commercial  pricing  information 
is  used  by  contracting  officers  to  ensure 
that  the  Government  does  not  pay  prices 
for  commercial  spare  and  repair  parts 
that  exceed  the  lowest  commercial  sales 
prices  at  which  such  items  are  sold  by 
the  contractor  to  the  general  public 
unless  the  price  differences  are  justified. 
Without  the  infonnation.  ti^ie 


Government  may  pay  prices  for  such 
supplies  that  are  higher  than  prices  paid 
by  other  customers. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  infonnation  is  estimated  to 
average  120  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
General  Services  Administration,  FAR 
Secretariat.  18th  &  F  Streets,  NW.,  room 
4037,  Washington,  DC  20405,  and  to  the 
FAR  Desk  Officer.  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  303: 
responses  per  respondent,  1,  total 
annual  responses,  303;  preparation 
hours  per  response,  J 20:  and  total 
response  burden  hours,  36.360. 

C.  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 
303:  hours  per  recordkeeper,  160;  and 
total  recordkeeping  burden  hours, 
48.4S0. 

OBTAIN!NG  COPIES  OF  PROPOSALS: 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS),  room  4037, 
Washington,  DC  20405,  telephone  (202) 
501^755.  Please  cite  OMB  Control  No. 
9000-0105,  Certificdijon  of  Commercial 
Pricing,  in  all  correspondence. 

Date:!:  April  18.  1994. 
Beverly  Fayson. 

FAR  Secretariat. 

|FK  Doc.  94-10562  Filed  5-2-94;  8:45  ami 

BILUNC  CODE  a820-34-M 


[OMB  Control  No.  9000-0095] 

Clearance  Request  lor  Patents 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeroriavlics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existi.ng  OMB  clearance 
(9000-0096). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
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sul  rutted  to  the  Office  of  Management 
aiK  Budget  {ON4B)  a  request  to  review 
an(  lapprove  an  extension  of  a  currently 
appt^oved  information  collection 
reqiiirement  concerning  Patents. 

FOf  FURTHER  INFORMATION  CONTACT: 
Be\  erly  Fayson,  Office  of  Federal 
Ac(}Uisition  Policy,  GSA  (202)  501- 

47c  i. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Tlhe  patent  coverage  in  FAR  subpart 
27.%  requires  the  contractor  to  report 
each  notice  of  a  claim  of  patent  or 
copyright  infringement  that  ccme  to  the 
cor  tractor's  attention  in  connection 
wit  I  performing  a  Government  contract 
abcye  a  dollar  value  of  $25,000  (sections 
27.:!P2-1  and  52.227-2).  The  contractor 
is  al$o  required  to  report  all  rovnJiies 
ant  ^ipated  or  paid  in  excess  of  $250  for 
the  use  of  patented  inventions  bv 
furnishing  the  name  and  address  of 
licensor,  date  of  license  agreement, 
patent  number,  brief  description  of  r'em 
or  component,  percentage  or  dollar  rate 
of  r3\-alty  per  unit,  unit  price  of  contract 
iteiiij  and  number  of  units  (sections 
27.;;j)4-l,  52.227-6,  and  52.227-9).  The 
infc  Ration  collected  is  to  protect  the 
rigf  tis  of  the  patent  holder  and  the 
inteijest  of  the  Government. 

B.  /hnual  Reporting  Burden 

P  jblic  reporting  burden  for  this 
colleiction  of  infonnation  is  estimated  to 
aveiige  .5  hours  per  response,  including 
the  time  for  reviewing  instructions, 
se.^.iChing  existing  data  sources, 
gatf^ring  and  maintaining  the  data 
nee  Jied,  and  completing  and  reviewing 
the  3olleclion  of  information.  Send 
conr  r.ents  regarding  this  burden 
esti  nate  or  any  other  aspecrt  of  this 
coll  x:li(m  of  information,  including 
sugiits'.ions  for  reducing  this  burden,  to 
General  Services  .^Administration,  FAR 
Secistariat,  18th  &  F  Streets.  N\V..  Room 
403  \  Washington.  DC  20405,  and  to  the 
FAR  Desk  Officer,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  ^0503. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  30; 
responses  per  respondent,  1;  total 
annual  responses,  30;  preparation  hours 
per  response,  .5;  and  total  response 
burden  hours,  75. 

OBTAINING  COPIES  OF  PROPOSALS: 
Re  ^Hester  may  obtain  copies  of  0>vlB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Secjietariat  (VRS).  Room  4037, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 


SOOO-0096,  Patents,  in  all 
correspondence. 

Dated:  April  18.  1994. 
Beverly  Fayson, 
FAB  Secwtariat. 
irR  Doc.  94-10563  Filed  5-2-94;  8:45  am) 

BILUNG  COOE  682&-34-M 

Office  of  the  Secretary 

DOD  Advisory  Group  on  Electron 
Devices;  Meeting 

ACTiON:  Notice. 

SUMMARY:  Working  Group  C  (Mainly 
Opto-Electronics)  of  the  DoD  .'Advisory 
Group  on  Electron  Devices  (.^GED) 
announces  a  closed  session  meeting. 

DATES:  The  meeting  will  be  held  at 
0900.  Wednesday,  May  18,  1994. 

ADDRESSES:  The  meeting  will  be  held  at 
Palisades  histitute  for  Research 
Services,  Inc.,  2011  Crystal  Drive.  One 
Crystal  Park,  suite  307,  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  COK-TACT: 
Gerald  Weiss.  AGED  Secretariat,  2011 
Crystal  Drive.  One  Crystal  Park,  suite 
307,  Arlington.  Virginia  22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition  and  Technology,  the 
Diiector,  Advanced  Research  Projects 
Agency  and  the  Military  Departments 
with  technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices 

The  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industry,  unive.'^i'ies  or  in  their 
laboratories.  This  opto-electronic  device 
area  includes  such  programs  as  imaging 
device,  infrared  detectors  and  lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  section  10(d)  of 
Public  Law  92-463,  as  amended,  (5 
U.S.C.  App.  II  Section  10(d)  (1988)),  it 
has  been  determ.ined  that  this  Advisory 
Group  meeting  concerns  matters  listed 
in  5  U.S.C.  552b(c)(l)(1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  April  28,  1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

jFR  Doc.  94-10539  Filed  5-2-94;  8:45  am] 

BILLING  COOE  M0fr-O«-M 


DOD  Advisory  Group  on  Electron 
Devices;  Meeting 

ACTION:  Notice. 

SUMMARY:  The  DoD  Advisory  Croup  on 
Licctron  Devices  (AGED)  aruiounces  a 
closed  session  meeting. 

DATES:  Tne  meeting  will  be  held  at 
O'.IOO,  Tuesday,  May  17, 1994. 

ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.,  2011  Cr\st3l  Drive,  One 
Cr/stal  Park,  Suite  307,  Arlington, 

Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Terry,  AGED  Sc-cretariet,  2011 
Crystal  Drive,  One  Crystal  Park,  Suite 
307.  Ailington,  Virginia  22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretory  of  Defense 
for  Acquisition  and  Technology,  the 
Director,  Advanced  Research  Projects 
Agency  and  the  Military  Departments 
v/ith  technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
election  devices. 

The  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  Lhe  Military 
Departments  propose  to  initiate  with 
industry',  universities  or  in  their 
laboratories.  The  agenda  for  this 
mooting  will  include  programs  on 
Radiation  Hardened  Devices, 
Microwave  Tul>es.  Displays  and  Lasers. 
The  review  will  include  details  of 
clas.sified  defense  programs  throuehout. 

In  accordance  with  section  10(d] 
Public  Law  No.  92-463.  as  amended.  (5 
U.S.C.  App.  D  10(d)  (1988)).  it  has  been 
de'ermineci  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  April  28,  1994. 
Patricia  L.  Toppings, 

Aliernate  OSD  Federal  Register  Liuiscn 

Officrr.  Deportment  of  Defense. 

IFR  Doc.  94-10538  Filed  5-2-94;  8  45  ami 

BILLING  CODE  SOOO-(M-M 


DOD  Advisory  Group  on  Electron 
Devices;  Meeting 

ACTION:  Notice. 

SUMMARY:  Working  Group  A  (Microwave 
Devices)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 

DATES:  The  meeting  v.'ill  be  held  at 
1800,  Thursday,  12  May  1994. 
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ADDRESSES:  The  meeting  will  be  held  at 
Hyatt  Regency  Monterey,  Spyglass  11. 
Monterey,  CA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Gelnovatch.  AGED  Secretariat. 
2011  Crystal  Drive,  Suite  307,  Arlington. 
Virginia  22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition  and  Technology,  the 
Director,  Advanced  Research  Projects 
Agency  and  the  Military  Departments 
with  technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industJry,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave 
devices,  electronic  warfare  devices, 
millimeter  wave  devices,  and  passive 
devices.  The  review  will  include  details 
of  classified  defense  programs 
throughout. 

In  accordance  with  section  10(d)  of 
Public  Law  92-463.  as  amended.  (5 
U.S.C.  App.  n  10(d)  (1988)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  April  28,  1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

LM.  Bynum, 

'  Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc  94-10537  Filed  5-2-94:  8:45  am] 

BtLUNG  CODE  S00O-04-M 


Department  of  the  Army 

Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  18  May  1994. 

Time  of  Meeting:  1200-1500  (classified). 

Place:  Pentagon,  Washington,  DC 

Agenda:  The  Threat  Team  III  of  the  Army 
Science  Board's  1994.  Summer  Study  on 
'Capabilities  Needed  to  Counter  Current  and 


Evolving  Threat"  will  meet  to  receive  an 
Anal>'tical  Efforts  Status  Report.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  title  5. 
U.S.C.  specifically  subparagraph  (1)  thereof, 
and  title  5,  U.S.C,  Appendix  2,  subsection 
10(d).  The  unclassified  and  classified  matters 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening  all 
portions  of  the  meeting.  The  ASB 
Administrative  Officer  Sally  Warner,  may  be 
contacted  for  further  information  at  (703) 
695-0781. 
Sally  A.  Waraer, 

Administratiw  Officer,  Army  Science  Board. 
|FR  Doc.  94-10254  Filed  5-2-94;  8:45  ami 

BILUNO  CODE  3710-OS-M 


Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463).  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  24  May  1994. 

Time  of  Meeting:  0830-1100  (classified). 

Place:  McLean,  VA. 

Agenda:  The  Threat  Team  I  of  the  Army 
Science  Board's  1994  Summer  Study  on 
"Capabilities  Needed  to  Counter  Current  and 
Evolving  Threat"  will  meet  to  receive  an 
Intelligence  Support  Status  Report.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  title  5, 
U.S.C.  specifically  subparagraph  (1)  thereof, 
and  title  5.  U.S.C,  appendix  2,  subsection 
10(d).  The  unclassified  matters  to  be 
discussed  are  so  inextricably  intertwined  so 
as  to  preclude  opening  all  portions  of  the 
meeting.  The  ASB  Administrative  Officer 
Sally  Warner,  maybe  contacted  for  further 
information  at  (703)  695-0781. 
Sally  A.  Warner. 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  94-10255  Filed  5-2-94;  8:45  am) 

B4LUNa  CODE  371(M>S-M 


Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463).  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  25  May  1994. 

Time  of  Meeting:  1200-1500  (classified). 

Place:  Pentagon.  Washington,  DC. 

Agenda:  The  Threat  Team  111  of  the  Ariny 
Science  Board's  1994  Summer  Study  on 
"Capabilities  Needed  to  Counter  Current  and 
Evolving  Threat"  will  meet  to  receive  an 
Analytical  Efforts  Status  Report.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  title  5, 


U.S.C,  specifically  subparagraph  (1)  thereof, 
and  title  5.  U.S.C,  Appendix  2,  subsection 
10(d).  The  unclassified  and  classified  matters 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening  all 
portions  of  the  meeting.  The  ASB 
Administrative  Officer  Sally  Warner,  may  be 
contacted  for  further  information  at  (703) 
695-0781. 
Sally  A.  Warner. 

Administrative  Officer,  Army  Science  Board. 
(FR  Doc.  94-10256  Filed  5-2-94;  8:45  ami 
BILUNO  CODE  3710-OS-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Acting  Director. 
Information  Resources  Management 
Service,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  2. 
1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street.  NW..  room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Wallace  McPherson, 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  room  4682.  Regional 
Office  Building  3.  Washington,  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wallace  McPherson  (202)  401-3200. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-6339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  Slate  or 


,1 1 

L 
# 

I' 

fo 
e 
ur 
of 


gf 


r, 


!FF 


Federal  Register  /  Vol.  59.  No.  84  /  Tuesday.  May  3,  1994  /  Notices 


22R2n 


1'  (d'jral  law,  or  substantially  interfere 
th  any  agonc7's  ability  to  perfcrin  its 
liuiory  obligalions.  The  Acting 
rector  of  the  Information  Resources 

}  <  anagement  Sen-ice.  publishes  this 
it  ice  containing  proposed  information 
I'ection  requests  prior  to  submission 
these  requests  to  OMD.  Each 
oposed  information  collection, 

pr  )uped  by  office,  contains  the 

lowing:  {!)  Type  of  review  requested, 
;..neu',  revision,  extension,  existing 
reinstatement;  (2)  Title;  (3)  Frequency 
Jcoilection;  (4)  The  affected  public;  (5) 

F«  porting  burden;  and/or  (B) 

F(  cordkeeping  burden;  and  (7)  Abstract. 

C  AB  invites  public  comment  at  the 

a :  dress  specified  above.  Copies  of  the 

n  ^  juests  are  available  from  Wallace 
:Fherson  at  the  address  specified 

atove. 

Jilted.  April  23,  1994. 

V  ;  lilace  McPherson, 

A :  ting  Director.  Infonnation  Resources 
nagement  Servjce. 

01  ice  of  Educational  Research  and 
Improvement 

ype  of  Review:  Extension. 
Title:  Pinal  Performance  Report  for 
ll  (  Library  Services  for  Indian  Tribes 
ail  i  Hawaiian  Natives  Program. 

.  'reqiiency:  Annually. 

.  Effected  Burden:  State  or  local 
emments. 

I  ieporting  Burden:  Responses:  250. 
B  I  'den  Hcmfs:  625. 

J  Recordkeeping  Burden: 
i?i  ■  -ordkeepers:  250.  Burden  Hours:  300. 

J  ibstract:  This  report  fonn  is  used  to 
dt  I  ermine  the  use  of  grant  hands 
a\  ■  jrded  by  the  Library  Services  for 
In:  ian  Tribes  Program.  The  Department 
w   1  u.se  the  information  to  evaluate 
pi  c  ject  performance. 

O  I  ice  of  Postsecondary  Education 

".]pe  of  Review:  Extension. 

;  'it!e:  Application  for  the  Fulbright- 
H;  's  Seminars  Abroad  Program. 

'  requency:  One  time  per  application. 
''  ffected  Public:  Individuals  or 
c  lis^'hi.'lds. 
'iepo.iing  Burden:  Responses:  600. 
Wen  Hours:  600. 

:■'  iA  '-eping  Burden: 
rd keepers:  0.  Burden  Hours:  0. 
Ibstract:  The  Fulbright-Hays 
>i  ai;iars  Abroad  Program  provides 
op[>ortui)ities  for  U.S.  educators  to 
pa  licipate  in  short-term  study  seminars 
abi  ©ad  in  the  subject  area  of  the  social 
scieinces,  social  studies,  and  the 
iu  ^iianities.  Applicants  will  use  the.se 
for  lis  to  apply  to  this  program. 
Co  j«cted  data  will  be  u.sed  to  evaluate 
the  applications. 


b 
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BILUNG  CODE  4000-01-M 


[CFDA  No.:  84.246C] 

Braille  Training  Program;  Notice 
Inviting  Appli';3^;ons  For  New  Awards 
for  Fiscal  Year  (FY)  1994 

Purpose  of  Program.  To  pay  all  or  part 
of  the  cost  of  training  in  the  use  of 
braille  for  personnel  providing 
vocational  rehahilitarion  services  or 
educational  services  to  vouth  and  adults 
who  are  blind.  This  program  will 
provide  support  to  establish  or  to 
continue  pro)ec1s  that  develop  braille 
training  materials  and  provide  in- 
servire  or  pre-ser\'ice  training  in  the  use 
of  braille  and  methods  of  teaching 
braille. 

Eligible  Applicants:  State  agencies 
and  public  or  nonprofit  agencies  and 
organizations,  including  institutions  of 
higher  educ;itiou. 

SUPPLEMENTARY  INFORMATION:  The 
Braille  Training  Program  is  authorized 
under  Title  Mil  of  the  Rehabilitation 
Act  of  1973,  as  amended  (the  Act)  (29 
U.S.C.  760-762). 

Deadline  for  Transmittal  of 
Applications:  June  29.  1994. 

Deadline  for  Intergovernmental 
Review:  August  29. 1994. 

Applications  Available:  May  1 1 ,  1994. 

Available  Funds:  S400.000. 

Estimated  Range  of  Awards: 
S180  000-5210  000. 

Estiinati-d  A  verage  Size  of  Awards 
$200,000. 

Estimated  Number  of  Awards:  2. 

Note:  Tiie  Department  is  not  bound  by  any 
pstimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77,  79,  80.  81,  82, 
85,  and  86. 

Statutory  Requirements 

The  statutory  requirements  in  se{:tion 
21(b)(6),  section  302(a).  with  t.he 
exception  of  the  first  sentence,  sections 
302(b)  and  (c),  paragraphs  (1)  and  (2)  of 
section  302(g),  section  306.  r.nd  section 
803(b)  apply  to  this  program. 

Priorities 

Under  34  GR  75.10,S(c){l)  the 
Secretary  is  particularly  interested  in 
applications  that  meet  one  or  more  of 
the  following  invitational  priorities. 
However,  an  application  that  meets  one 
or  more  of  these  invitational  priorities 
does  not  receive  competitive  or  absolute 
preference  over  other  applications: 

Invitational  Priorities 

(1)  Training  approaches  that  will 
recruit  and  train  minority  and 
underrepresented  groups,  including 


individuals  for  whom  EnglTsfi  is  a 
second  language. 

(2)  Training  in  the  braille  codes  u.sed 
for  mathematics  (Nemeth  coddj  and 
music, 

Sehction  Criteria 

I:,  evaluating  applications  for  grants 
under  this  competition,  the  Secretary 
u.sf  5  the  EDGAR  selection  criteria  in  34 
CFi^  75.210. 

The  regulations  in  3^  CFR  75.210 
provide  that  the  Secr«lar>'  may  award 
up  to  100  points  for  the  selection 
criteria,  including  a  reserved  15  points. 
For  this  ccmpetirion,  the  .Secretary 
distributes  the  additional  15  points  as 
follows: 

Plan  of  operation  {3^  CFR 
75.2ia(bJ(3J).  Fifteen  points  are  added 
to  this  criterion  for  a  possible  total  of  30 
points. 

For  Applications:  Telephone  (202) 
20r/-3343.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  cail  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  am.  and  8  p  m..  Eastern  time. 
Monday  through  Fridav. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Departnipnt's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
99:i0;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (u-ider 
Announcements,  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION:  Bob  Werner. 
U.S.  Department  of  Education.  400 
Maryland  Avenue.  SVV.,  room  3322 
Switzer  Building.  Washington.  DC. 
20202-2649.  Telephone  1202)  205-8291. 
Program  Authority:  29  U.S.C.  774. 
Dated:  April  28.  1994. 
Howard  R.  Moses. 

Acting  Assistant  Secretary  jor  Special 
Education  and  Pt^liabilitnttis  Servicer. 
(PR  Doc.  94-10554  Filed  5-2-94:  8  45  am) 

B!I.UNa  CODE  4000-01-(> 


DEPARTMENT  OF  ENERGY 

Finding  of  No  Significant  Impact  for 
the  Urgent-Relief  Acceptance  ot 
Foreign  Research  Reactor  Spent 
Nuclear  Fuel 

AGENCY:  United  States  Department  of 
Energy  (DOE). 

ACTION:  Finding  of  no  significant 
impact. 
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SUMMARY:  In  compliance  with  the 
National  Environmental  Policy  Act,  42 
U.S.C.  4321  et  seq.,  the  Council  on 
Environmental  Quality's  implementing 
regulations,  40  CFR  parts  1500-1508, 
DOE's  implementing  procedures,  10 
CFR  part  1021.  and  Executive  Order 
12114,  Environmental  Effects  Abroad  of 
Major  Federal  Actions,  the  DOE  has 
prepared  an  Environmental  Assessment 
(DOE/EA-0912,  April  1994]  to  evaluate 
the  potential  environmental  impacts  of 
the  proposed  urgent-relief  acceptance  of 
foreign  research  reactor  spent  nuclear 
fuel. 

The  Environmental  Assessment 
analyzed  the  potential  environmental 
impacts  under  the  proposed  action  of 
accepting  up  to  409  spent  nuclear  fuel 
elements  from  eight  reactors  in  Europe 
for  storage  in  an  existing  DOE  wet 
storage  facility  to  meet  the  urgent  needs 
of  certain  foreign  research  reactor 
operators  and  to  avoid  failure  of  a  key 
United  States  nuclear  weapons 
nonproliferation  objective  of 
minimizing  and  eventually  eliminating 
the  use  of  highly  enriched  uranium  in 
civil  programs  worldwide.  Specifically, 
the  Environmental  Assessment  analyzed 
the  potential  impacts  of  transporting  the 
spent  nuclear  fuel  elements  by 
commercial  or  chartered  ve.ssel  fro.m 
eight  reactors  in  Europe  to  any  one  of 
five  ports  of  entrj'  in  the  United  States 
(Wilmington,  North  Carolina;  the  Army 
Military  Ocean  Terminal  at  Sunny 
Point.  North  Carolina:  Charleston,  South 
Carolina;  Savannah,  Georgia;  and 
Jacksonville.  Florida),  off-loading  the 
spent  fuel  at  the  port  of  entry  and 
transporting  it  by  truck  or  rail  to  the 
Savannah  River  Site,  near  Aiken,  South 
Carolina;  and  storing  the  spent  fuel 
there  until  decisions  are  made  regarding 
interim  storage  and  ultimate 
disposition.  The  Nuclear  Waste  Policy 
Act  authorizes  ultimate  disposal  of  the 
spent  fuel  in  a  geologic  repository. 

In  Ociober  1993.  DOE  provided  a  draft 
Environmental  Assessment  for  comment 
to  the  States  of  Georgia  and  South 
Carolina,  and  the  Commonwealth  of 
Virginia,  and  interested  individuals  and 
organizations.  In  February  1994.  DOE 
provided  a  revised  draft  Environmental 
Assessment  to  the  States  of  Florida. 
Georgia,  North  Carolina,  and  South 
Carolina,  the  Commonwealth  of 
Virginia,  and  to  individuals  and  groups 
known  to  have  an  interest  in  the 
proposed  action,  and  requested  that 
comments  on  the  draft  Environmental 
Assessment  be  submitted  by  March  7, 
1994.  On  February  10,  1994.  Federal, 
State  and  local  government 
representatives,  citizen  groups, 
individuals  and  members  of  the 
international  community  attended  a 


meeting  in  Washington.  DC,  to  present 
their  views  concerning  the  proposed 
action.  DOE  also  held  public  meetings 
in  communities  potentially  affected  by 
the  proposed  a(x:eptance  of  foreign 
research  reactor  spent  fuel.  On  March 
18,  1994,  the  comment  period  on  the 
draft  Environm.ental  Assessment  was 
extended  until  April  8. 1994.  to  provide 
an  additional  opportunity  for 
stakeholders  to  provide  comments.  The 
Environmental  Assessment  has  been 
revi.sed,  where  appropriate,  to  reRect 
comments  received  during  the  comment 
period. 

Based  on  an  evaluation  of  the  use  of 
either  commercial  or  chartered  vessels, 
the  proposed  ports  of  entry  and 
alternative  modes  of  transporting  the 
spent  nuclear  fuel  (truck  or  train)  from 
the  port  of  entry  to  the  Savannah  River 
Site.  DOE  has  concluded  that  no 
significant  impact  would  result  from 
receipt  of  the  spent  fuel  at  any  of  the 
five  proposed  ports  and  overland 
transport  by  rail  or  truck  from  the  port 
of  entry  to  the  Savannah  River  Site. 
Therefore,  based  on  the  analysis  in  the 
Environmental  Assessment  and  after 
careful  consideration  of  all  comments 
from  Federal,  State  and  local  officials, 
members  of  the  public  and  from  the 
international  community.  DOE  has 
determined  that  the  acceptance  of  up  to 
409  spent  nuclear  fuel  elements  from 
eight  foreign  research  reactors  in  Europe 
for  storage  at  the  Savannah  River  Site 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  within  the 
meaning  of  the  National  Environmental 
Policy  Act.  Accordingly,  an 
Environmental  Impact  Statement  is  not 
required  and  the  CJOE  is  issuing  this 
Finding  of  No  Significant  Impact. 

However,  upon  further  consideration, 
and  in  an  effort  to  balance  the  domestic 
and  international  interests  at  stake.  DOE 
has  decided  to  implement  the  proposed 
action  as  follows.  The  spent  fuel  will  be 
shipped  either  by  commercial  or 
chartered  vossel  from  Europe  to  the 
Army's  Military  Ocean  Terminal  at 
Sunny  Point,  North  Carolina  to  the 
maximimi  extent  practicable  (rather 
than  allowing  the  shipper  to  select  from 
among  any  one  of  the  five  proposed 
ports  as  described  in  the  Environmental 
Assessment),  and  transported  overland 
by  rail  (rather  than  truck).  Should  DOE 
determine  that  another  port  or  mode  of 
transport  (from  among  those  considered 
as  the  proposed  action)  is  necessary. 
DOE  will  provide  direct  notice  of  the 
change  to  State  and  local  government 
officials  of  the  affected  States  and  will 
notify  the  public  through  local  media 
and  other  means,  as  appropriate. 


ADDRESSES  AND  FURTHER  INFORMATION: 
Persons  requesting  additional 
information  regarding  this  action  or 
desiring  a  copy  of  the  Environmental 
Assessment  should  contact:  Mr.  David 
Huizenga,  Office  of  Environmental 
Management.  U.S.  Department  of  Energy 
(Mail  Stop  EM-30),  1000  Independence 
Avenue,  SW.  Washington.  DC  20585, 
(202)  536-9441.  Copies  of  the 
Environmental  Assessment  are  available 
for  public  review  at  the  following  DOE 
reading  rooms  and  public  libraries: 
Aiken,  South  Carolina 
DOE  Public  Reading  Room,  Gregg- 

Graniteville  Librar)',  171  University 

Parkway.  Aiken.  SC  29801.  (803) 

641-3465 
Charleston,  South  Carolina 
Charleston  County  Public  Library,  404 

King  Street,  Charleston.  SC  29403, 

(803) 723-1645 
Savannah,  Georgia 
Chatham  County  Public  Library,  2002 

Bull  Street,  Savannah.  GA  31499- 

4301.(912)234-5127 
Jacksonville.  Florida 
Haydon  Burns  Public  Library,  Attn: 

Technical  Services  Dept.,  122  N. 

Ocean  Street,  Jacksonville,  FL 

32202,  (904)  630-2665 
Wilmington.  North  Carolina 
New  Hanover  County  Public  Library, 

Attn:  Daniel  Horn.  201  Chestnut 

Street.  Wilmington.  NC  28401,  (910) 

341^390 
Brunswick  County,  North  Carolina 
Brunswick  County  Manager's  Office, 

Attn:  Joyce  Johnson,  P.O.  Box  249, 

45  Courthouse  Drive,  Bolivia,  NC 

28422  (910) 253-4331 
Washington,  DC 
DOE  Freedom  of  Information,  Reading 

Room,  Forrestal  Building,  Room 

lE-190,  1000  Independence 

Avenue,  SW,  Washington,  DC 

20585,  (202)  586-6020 
For  general  information  regarding 
DOE's  National  Environmental  Policy 
Act  process,  plea.se  contact:  Ms.  Carol 
M.  Borgstrom.  Office  of  National 
Environmental  Policy  Act  Oversight. 
U.S.  Department  of  Energy  (Mail  Stop 
EH-25).  1000  Independence  Avenue. 
SW.  Washington,  DC  20585.  (202)  586- 
4600  or  (800) 472-2756. 
SUPPLEMENTARY  INFORMATION:  In  the 
1950's,  as  part  of  the  "Atoms  for  Peace" 
program,  the  United  States  began 
providing  assistance  in  the  peaceful 
application  of  nuclear  technologies  to 
countries  that  agreed  to  forego  the 
development  of  nuclear  weapons.  This 
assistance  included  the  provision  of 
highly  enriched  uranium  for  use  in 
research  reactors  around  the  world. 
After  irradiation  in  the  reactor,  the  used 
(spent)  fuel  was  transported  to  the 


United  States,  where  it  wns  reprocessed 
to  extract  the  uranium  still  remaining  in 
tljie  spent  fuel.  In  this  way,  the  United 
Slates  maintained  control  of  the  highly 
ofiriched  uranium,  which  otherwise 
could  be  used  to  make  nuclear  weapons. 

To  reduce  the  danger  of  nuclear 
weapons  proliferation,  the  United  States 
bfegan  a  prograin  in  1978  aimed  at 
rninimizing  and  eventually  eliminating 
the  use  of  highly  en.'iched  uranium  in 
civilian  reactor  programs  worldwide. 
This  effort  (the  Reduced  Enrichment  for 
Research  and  Test  Reactors  Program) 
was  directed  at  replacing  the  highly 
enriched  uranium  used  in  research 
reactors  with  low  enriched  uranium,  a 
mlaterial  that  is  not  directly  usable  in 
njiclear  weapons.  Research  reactors  are 
o|  particular  interest  because  the  major 
civilian  use  of  highly  enriched  uranium 
isias  fuel  in  research  reactors.  If  research 
raactors  worldwide  were  to  convert  to 
lojw  enriched  uranium  fuels,  highly 
ertriched  uranium  essentially  would  be 
eliminated  from  use  in  civil  commerce. 

IFor  research  reactors  converting  to 
lojw  enriched  uranium  fuel,  acceptance 
of  spent  fuel  by  the  United  States  was 
vipwed  as  essential  to  offset  the 
substantial  expen.ses  and  reduction  in 
rebctor  efficiency  and  capability 
repuiting  from  conversion.  The  United 
Stptes  accepted  highly  enriched 
uranium  spent  hiel  for  several  decades, 
until  the  program  was  allowed  to  expire 
in  1988. 

dKDE  decided  in  mid-1993  to  prepare 
ar  Environmental  Impact  Statement  on 
a  new  proposed  policy  to  accept,  over 
a  10-15  year  period,  up  to  15,000  spent 
fupl  elements  containing  uranium 
eniriched  in  the  United  States.  The  goal 
oflthe  proposed  long-term  policy  would 
bejto  recover  highly  enriched  uranium 
exported  from  il-.e  United  States,  while 
giving  foreign  research  reactor  operators 
sufficient  time  to  develop  their  own 
long-term  solutions  for  storage  and 
disposal  of  spent  fuel.  Although  the 
Enivironmental  Impact  Statement  is 
unjder  preparation.  DOE  does  not  expect 
to  qomplete  the  analysis  and  make  a 
decision  on  whether  to  implement  the 
pojlicy  until  mid  to  late  1995. 

Because  DOE  has  not  accepted  any 
spent  fuel  containing  uranium  enriched 
in  the  United  Slates  for  more  than  five 
yefirs,  several  foreign  research  reactor 
operators  are  running  out  of  storage 
capacity  and  facing  safety  and 
regulatory  issues  a.ssociated  with  the 
presence  of  spent  fuel  at  their  sites.  If 
th0  United  States  is  unable  to  commit 
now  to  the  near-term  acceptance  of  a 
small  amount  of  foreign  research  reactor 
spent  fuel,  several  reactor  operators 
soon  will  either  shut  down  their 
reaictors  or  ship  their  spent  fuel  offsite 
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for  reprocessing.  Neither  option  would 
serve  the  nonproliferation  interests  of 
the  United  States.  Thus,  at  the  urging  of 
the  Department  of  State,  DOE  is 
proposing  to  accept  a  small  number  of 
highly  enriched  uranium  spent  fuel 
elements  in  the  near  term  for  storage  in 
an  existing  federal  facility  jn  South 
Carolina. 

DOE  believes  that  preparation  of  the 
Environmental  Assessment,  which 
analyzes  the  potential  environmental 
impacts  of  the  proposed  urgent-relief 
acceptance  of  a  small  number  of  spent 
fuel  elements  before  the  Environmental 
Impact  Statement  is  completed,  fully 
complies  with  the  National 
Environmental  Policy  Act  and  its 
implementing  regulations.  The 
proposed  near-term  acceptance  is 
justified  independently  of  the  decision 
on  whether  to  establish  a  new  policy  on 
the  proposed  long-term  acceptance  of 
foreign  research  reactor  spent  fuel.  Until 
the  Environmental  Impact  Statement  is 
completed  and  a  decision  made  whether 
to  implement  the  proposed  long-term 
acceptance  policy,  the  proposed 
acceptance  of  a  small  number  of  spent 
fuel  elements  is  necessary  to  maintain 
the  United  States  program  of 
encouraging  the  conve-'sion  by  research 
reactors  to  low  enriched  uranium  fuel. 
Further,  while  there  is  an  obvious 
relationship  between  the  two  proposals, 
a  decision  to  accept  such  a  small 
number  of  fuel  elements  does  not 
foreclose  or  prejudice  future  decisions 
regarding  establishment  of  a  new  spent 
fuel  acceptance  policy,  or  the  dec;isions 
regarding  interim  storage  or  ultimate 
disposition  of  spent  nuclear  fuel.  (In  the 
Programmatic  Spent  Nuclear  Fuel 
Management  Environmental  Impact 
Statement,  due  to  be  completed  by  June 
1995,  DOE  is  considering  where  to 
manage  all  spent  fijel  within  the  DOE 
complex  nationwide  for  the  interim 
period  prior  to  ultimate  disposition.) 

In  October  1993.  to  ensure  that 
countries  currently  possessing  spent 
fuel  continue  to  support  the 
nonproliferation  initiatives  of  the 
United  States  embodied  in  the  Reduced 
Enrichment  for  Research  and  Test 
Reactor  Program  until  the  ongoing 
Environmental  Impact  Statement  can  be 
completed,  DOE  issued  forcomm.ent  a 
draft  Environmental  Assessment  which 
evaluated  the  proposed  urgent-relief 
acceptance  of  up  to  700  elements  of 
foreign  research  reactor  spent  nuclear 
fuel  containing  uranium  enriched  in  the 
United  States.  It  was  apparent  from  the 
comments  that  DOE  received  in 
response  to  the  October  1993  draft  that 
many  people  did  not  agree  that  there  is 
a  need  for  the  United  States  to  accept 
this  spent  fuel.  Others  expressed 


concerns  regarding  DOE's  plans  for 
implementing  the  proposed  action. 
Subsequent  to  the  release  of  the  OctohKjr 
1993  draft  Environmental  Assessment 
and  after  consideration  of  comments 
received,  teams  of  experts  from  the 
United  States  visited  foreign  research 
reactors  in  Europe  and  Australia  to 
assess  the  near-term  need  for  acceptance 
of  foreign  research  reactor  spent  fuel 
elements  before  the  Environmental 
Impact  Statement  on  the  proposed  long- 
term  acceptance  policy  is  completed. 

In  February  1994,  a  revised  draft 
Environmental  Assessment,  which 
included  revisions  made  in  response  to 
comments  received  on  the  October  1993 
draft  Environmental  Assessment,  was 
prepared  and  issued  for  public  review 
and  comment.  The  proposed  action 
evaluated  in  the  February  draft 
Environmental  Assessment  was  to 
accept  448  highly  enriched  uranium 
spent  fuel  elements  shipped  by  sea  to 
any  one  of  seven  ports  (Newport  News, 
Norfolk,  or  Portsmouth,  Virginia; 
Charleston,  South  Carolina; 
Wilmington,  North  Carolina;  Savannah, 
Georgia;  and  Jacksonville,  Florida)  and 
then  by  truck  to  DOE's  Savannah  River 
Site  near  Aiken,  South  Carolina,  for 
storage.  The  comment  period  on  the 
revised  draft  Environmental  Assessment 
was  scheduled  to  close  on  March  7. 
1994.  On  February  10,  1:*94,  DOE  and 
the  Department  of  State  co-hosted  a 
meeting  of  stakeholders  from  State  i:  id 
local  govem.ments.  Congress, 
environmental  and  non-proliferation 
public  interest  groups,  other  private 
sector  interest  groups,  foreign  research 
reactor  operators  and  key  affected 
communities.  The  purpose  of  that 
meeting  was  to  involve  stakeholders  in 
a  meaningful  and  constructive  dialogue 
on  the  proposed  urgent-relief 
acceptance  of  a  small  number  of  spent 
fuel  elements  from  foreign  research 
reactors.  Subsequent  to  that  meeting  and 
based  on  concerns  raised  by  local 
communities  potentially  affected  by  the 
proposed  action,  DOE  extended  the 
comment  period  on  the  February  draft 
Environmental  Assessment  until  April 
8,  1994. 

Proposed  Action 

The  DOE  p.'oposes  to  accept  up  to  409 
spent  nuclear  fuel  elements  containing 
highly  enriched  uranium  of  United 
States  origin  from  eight  research 
reactors  in  seven  European  countries 
(Austria,  Denmark.  Germany.  Greece. 
Netherlands,  Sweden  and  Switzerland). 
The  spent  fuel  would  be  shipped  across 
the  ocean  in  up  to  15  spent  fuel 
transportation  casks  from  the  count,  v  of 
origin  to  one  or  more  United  States 
eastern  seaboard  ports.  The  casks  are 
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expected  to  be  transported  in  the  next 
several  months  either  by  commercial 
container  ships  or  chartered  ships. 
Several  casks  could  be  transported 
together  on  a  single  ship  to  any  one  of 
the  five  proposed  ports  of  entry: 
Wilmington  and  the  United  States 
Army's  Military  Ocean  Terminal  at 
Sunny  Point,  North  Carolina: 
Charleston,  South  Carolina;  Savannah, 
Georgia;  and  Jacksonville,  Florida. 

After  arriving  in  the  United  States,  the 
casks  would  be  transported  to  DOE's 
Savannah  River  Site  near  Aiken.  South 
Carolina,  where  the  fuel  elements  would 
be  stored  underwater  in  an  existing 
storage  facility  (the  Receiving  Basin  for 
Offsite  Fuels)!^ 

Environmental  Impacts  of  the  Proposed 
Action 

Routine  Operation:  During  routine 
(non-accident  condition)  ocean 
transport,  there  would  be  no  impact  to 
the  marine  environment.  Radiation 
exposure  from  the  very  small  radiation 
fields  being  emitted  from  the  casks — 
about  1  miUirem  per  hour  at  1  meter 
from  the  cask  surface — would  be  limited 
primarily  to  crew  members  who  inspect 
the  cargo  on  a  daily  basis  to  ensure 
secure  stowage  and  structural  safety  of 
the  vessel.  Incident-free  dose  estimates 
to  these  crew  members  would  be 
essentially  the  same  regardless  of  the 
port  of  entry,  largely  bet.aa.se  ihc 
exposure  is  proportional  to  the  numbers 
of  inspections  over  tim.e.  Distances  and 
time  of  transit  are  similar  from  the 
European  ports  to  the  proposed  United 
States  ports  of  entry.  Assuming  that  the 
ship  makes  three  intermediate  port 
stops  and  then  unloads  at  the  fourth 
stop,  the  incident-free  dose  to  a  ship 
cargo  inspector  is  estimated  to  be  4.3 
millirem  for  shipments  into  Sunny 
Point  and  Wilmington,  North  Carolina; 
4.5  millirem  for  shipments  into 
Charleston,  South  Carolina;  and  4.6 
millirem  for  shipments  into 
Jacksonville,  Florida  and  Savannah. 
Georgia.  The  likelihood  of  a  single  fatal 
cancer  among  the  entire  crew  of  all  the 
ships  used  in  the  proposed  airtion  is 
approximately  one  in  450,000.  If  no 
intermediate  port  stops  are  assumed,  the 
collective  dose  would  be  reduced  by 
approximately  30  percent. 

Becau.se  container  cargo  handling  is 
rtlatively  uniform  throughout  the 
world,  exposure  to  port  workers 
(handlers/'inspectors)  also  would  be 
essentially  the  same  regardless  of  the 
port  of  entry.  Using  a  conservative 
assumption,  i.e.,  the  same  handler/ 
inspector  inspects  all  shipments,  the 
maximally  exposed  port  worker  would 
nK»'ive  a  dose  of  appro.ximately  5.2 
niiilirem.  The  collective  exposure 


(assuming  the  same  crew  of  handlers/ 
inspectors  for  all  shipments)  to  the 
handlers/inspectors  is  estimated  as 
0.078  person-rem  (0.0052  rem  x  15 
workers).  The  likelihood  of  a  single 
individual  port  worker  dying  from 
cancer  as  a  result  of  the  proposed  action 
is  about  1  in  380,000.  Dose  to  members 
of  the  general  public  during  port 
operations  would  be  e.xtremely  low 
because  residences  are  separated  from 
dock  facilities  by  buffer  spaces  such  as 
parking  lots,  warehouses  and  other  port 
facilities. 

During  truck  tran.sport  of  the  spent 
fuel  from  the  port  of  entry  to  the 
Savannah  River  Site,  the  maximally 
exposed  individual  truck  crew  member 
(assuming  the  same  person  is  involved 
in  all  truck  shipments)  would  receive 
2.4  millirem  for  shipments  from 
Charleston,  South  Carolina;  2.7  millirem 
for  shipments  from  Savannah,  Georgia; 
4.1  millirem  for  shipments  from 
Wilmington,  North  Carolina;  4.5 
millirem  for  shipments  from  Sunny 
Point.  North  Carolina;  and  3.9  millirem 
for  shipments  from  Jacksonville, 
Florida.  The  likelihood  of  a  single  crew 
member  djing  from  cancer  as  a  result  of 
transporting  spent  fuel  from  Sunny 
Point  to  the  Savannah  River  Site  is  . 
about  1  in  440,000. 

The  maximum  exposure  to  an 
individual  not  actively  involved  in 
shipping  the  spent  fuel  during  routine 
transport  was  estimated  for  two  cases: 
(1)  a  member  of  the  public  who  lives 
beside  the  highway  route  (this 
individual  was  assumed  to  be  exposed 
to  each  of  the  15  truck  shipments  at  a 
distance  of  30  meters);  and  (2)  an 
individual  located  near  a  stopped  truck, 
«.g.,  in  a  traffic  jam.  The  maximum  in- 
transit  dose  under  the  first  instance  was 
calculated  to  be  0.002  millirem  for 
routine  operations.  A  dose  of  0.002 
millirem  would  increa.se  the  risk  of  a 
latent  cancer  fatality  by  1  in  one  billion. 
For  the  second  case,  an  individual  could 
receive  doses  higher  than  0.002 
millirem  depending  on  the  duration  of 
the  stop  and  the  distance  of  the 
individual  from  the  tnick.  For  example, 
in  the  unlikely  event  that  a  person  was 
standing  outside  a  stopped  tnick  for  a 
period  of  1/2  hour  at  a  distance  of  two 
meters,  the  person  could  receive  a  dose 
of  one  millirem. 

Since  port  workers,  inspectors,  and 
truck  drivers  are  not  considered 
radiation  workers,  as  defined  by  the 
Nuclear  Regulatory  Commission  (NRC). 
the  maximum  annual  allowable 
exposure  for  these  personnel  would  be 
100  millirem.  the  same  radiation  dose 
limit  established  by  the  NRC  to  protect 
the  individual  members  of  the  general 
public.  As  discussed  above,  during 


normal  transport  of  the  spent  nuclear 
fuel,  the  ma.ximum  annual  exposure  to 
the  public,  po.rt  workers,  inspectors,  and 
truck  drivers  would  be  well  below  the 
100  millirem  dose  limit,  and  no  doses 
large  enough  to  result  in  acute  health 
effects  are  predicted  among  either  the 
workers  or  general  public  for  the 
proposed  action.  The  cumulative  annual 
incident-free  dose  from  the  proposed 
activity  to  all  persons  potentially 
exposed  would  range  between  0.12 
person-rem  (Charleston  and  Savannah) 
and  0.16  person-rem  (Sunny  Point). 

Currently,  the  average  annual 
individual  worker  dose  at  the  Rt;ceiving 
Basin  for  Off-Site  Fuels  (RBOF)  for  all 
operations  (unloading,  handling  and 
storage  of  the  spent  nuclear  fuel 
elements)  is  approximately  150 
millirem.  Based  on  very  conservative 
assumptions,  i.e.,  all  409  spent  fuel 
elements  are  received  in  a  one-year 
period  and  the  same  individuals  unload 
all  15  casks,  the  maximum  annual 
increa.se  in  the  average  individual  dose 
to  a  worker  at  RBOF  is  estimated  to  be 
60  millirem.  This  dose  would  be  well 
below  both  the  DOE  limit  of  5,000 
millirem  per  year  for  radiation  workers 
and  the  DOE  Administrative  control 
level  of  2,000  millirem  per  year  per 
person,  for  all  DOE  activities.  Once  the 
spent  fuel  elements  were  stored  under 
water  in  the  RBOF,  the  increase  in 
radiation  exposure  to  facility  personnel 
from  the  storage  of  the  foreign  spent  fuel 
elements  would  not  be  detectable. 

Only  minor  environmental  impacts 
would  be  expected  from  the  proposed 
action  because  the  receipt  and  storage  of 
up  to  409  spent  fuel  elements  repre.stmts 
only  a  small  increase  to  existing  site 
activity  and  involves  no  new 
construction.  Approximately  15  cubic 
feet  of  laundry  type  waste  and  5.5  cubic 
feet  of  solid  waste  would  be  generated 
per  cask.  The  proposed  action  would 
add  le.ss  than  4  percent  to  the  average 
annual  solid  waste  normally  generated 
at  RBOF.  Receipt  and  storage  of  foreign 
research  reactor  spent  nuclear  fuel 
would  have  no  effect  on  the  types, 
quantities  or  utilization  of  hazardous 
compounds  stored  at  RBOF,  and  no 
incremental  risk  to  workers  v>rould  be 
expected. 

Accident  Conditions:  The 
Environmental  Assessment  evaluates 
the  potential  for  accidents  during  ocean 
transport  (port  departure,  ocean 
crossing,  and  port  arrival),  overlaiid 
transport,  and  storage  at  RBOF. 

In  Ine  extremely  unlikely  event  of  an 
accidental  fire  at  sea  in  which  a  cask 
was  sufficiently  damaged  by  tlie  fire  to 
release  its  contents,  members  of  the  ship 
crew  near  the  fire  would  be  exposed  to 
the  released  radioactive  material. 
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owever,  any  crew  mfmbor  close 
I !  lough  to  the  fire  to  suffer  a  sigjiificant 
:  (idiation  dose  likely  would  be  more 
;.(ivert!y  injured  from  the  fire  thn.n  the 
:  iidiation  dose.  If  crew  members  were  to 
iJirv-ivethe  fire,  radiological  impacts 
\  ould  be  similar  to  those  resulting  from 

severo  accident  in  port,  which  would 
:  4sult  in  a  maximum  exposure  (o 
'vjorkers  and  the  public  uf 
iibproximafely  0.21  person-rem.  This 
exposure  would  result  in  an 
■ipproximntely  one  in  9  500  chance  of 
(1  le  additional  cancer  in  the  entire 
(itposed  population.  If  such  an  accident 
'\ere  to  occur  at  sea.  however,  there 
'yould  be  essentially  no  exposure  to 
iiiembers  of  the  public,  and  all  reloased 
fictivity  would  be  deposited  in  tho 

0  :ean.  Assuming  that  the  spent  fuel 
c  isk  lay  on  the  ocean  florr  where  if 
!  owly  released  its  radioactive 

ii  ventory,  the  peak  doses  to  biota 
It  siding  on  the  ocean  floor  in  or  near 
Ire  uppermost  sediment  layer  are 
(istimated  to  be  0.11  rad  (radiation 
tdsorbed  dose)  per  year  for  fish,  0.17 
1 :  d  per  year  for  crustaceans  and  7.3  rad 
p^r  year  for  mollusks.  The  radioactive 
itiaterjnl  would  be  expected  to  disperse 
i  ad  to  be  diluted  due  to  the  influence 
(i|  ocean  currents.  Since  deleterious 
t  ffects  of  chronic  irradiation  have  not 

1  Csn  observed  in  natural  populations  at 
(  pse  rates  of  less  than  3f)5  rad.  no 
fitnificant  impacts  would  be  expected, 
lurther,  uranium,  the  major  constituent 
(ij  the  spent  fuel,  has  not  been  found  to 
bloaccumulate  in  fish  and 
bioaccumulates  only  sliplitly  in 

( ijustacoans  and  mollusks.  No 
siEnificant  chemical  hazard  would  he 
» ipected  from  the  release  of  the 
t  ontents  of  the  spent  fuel  elements  into 
fie  open  ocean. 

Spent  fuel  casks  are  designed  to 
v.'ithstand  at  lea.st  a  15-mieter 
i  ■^mersion,  and  it  has  been 
c  ^monstrated  that  the  cask  seals  will 
ranain  intact  at  much  greater  depths. 
I'lirther,  damaged  and  undamaged  casks 
can  be  recovered  readily  from  water  up 
t  ]|  200  meters  deep.  Recovery  from 
depths  of  up  to  2,000  meters  may  be 
^iossible,  but  would  be  costly. 
i  In  an  exireme  situation,  w"here  the 
accident  occurs  in  coastal  wasters,  the 
sjpent  fuel  is  not  recovered,  and  both  the 
sipent  fuel  and  cask  are  damaged,  the 
peak  dose  to  an  individual  is  estimated 
tp  be  1 1  millirem  per  year.  This 
ihdividual  is  assumed  to  reside  near  the 
shore  and  to  eat  .seafood  (fish,  mollusk, 
seaweed)  harvested  from  the  area  in  the 
immediate  vicinity  of  the  spent  fuel 
dask. 

In  the  event  of  the  most  severe  port 
accident  (major  mechanical  damage, 
f  ie,  oxidation  of  100  pcnent  of  the  fuel. 


and  release  of  radioactive  material  from 
a  cask  containing  33  spent  fuel 
elements),  the  dose  to  a  maximally 
exposed  individual,  i.e.,  an  individu.il 
assumed  to  be  standing  outside 
approximately  100  feet  away  from  the 
event  and  remaining  there  for  24  hours, 
would  be  25  rem.  At  sa(  h  close 
distance,  it  is  highly  probable  that  the 
individuals,  if  not  evacuated,  would  be 
harmed  more  by  the  explosion  and  fire 
engulfing  the  cask  than  by  the  radiation 
dose.  If  the  individual  were  inside  a 
building  approximately  100  feet  away 
and  remained  there  for  24  hours  nfter 
the  accident,  the  dose  would  be  reduced 
to  0.22  rem.  At  a  m.ore  likely  distance, 
where  an  individu*!  may  be  located 
outside  for  a  period  of  24  hours  after  the 
accident,  the  dose  at  0.6  miles  would  be 
0.21  rem.  If  the  person  were  inside  at 
the  same  distance,  the  dose  would  be 
0.002  rem.  When  considered  in 
conjunction  with  the  unlikely 
probability  of  occurrence 
(approximately  1  chance  in  7.7  million), 
the  accident  has  an  extremely  small 
risk.  For  example,  the  risk  of  devf^loping 
a  single  fatal  cancer  for  the  most  severe 
case,  i.e.,  individual  outside,  100  feet 
away  for  24  hours  receiving  25  rem,  is 
about  1  chance  in  600  million. 

In  the  event  of  an  overland  accident, 
assuming  the  surrounding  population 
remains  there  for  a  24-hour  period,  the 
estimated  population  dose  risk  is 
0.0000015  person-rem  for  transport  from 
Savannah,  0.0000018  person-rem  from 
Charleston,  0.0000028  person-rem  from 
Wilmington,  0.0000024  person-rem 
from  Jacksonville,  and  0.0000035 
person-rem  from  Sunny  Point.  While 
there  would  be  slightly  different  risks 
among  the  different  ports,  no  significant 
impwcts  would  result. 

Four  hypothetical  accidents  at  RBOF 
were  evaluated  that  could  potentially 
release  radionuclides  to  the  atmosphere. 
These  accidents  include:  (1)  A  nuclear 
criticality  incident;  (2)  a  fire  and 
explosion  at  RBOF;  (3)  accidental 
cutting  of  fuel  element  cores;  and  (4) 
rupture  or  failure  of  fuel  elements 
during  underwater  storage.  The 
maximum  dose  was  attributed  to  the 
unlikely  accident  of  1000  foreign  fuel 
elements  rupturing  during  storage  at 
RBOF.  This  event  would  result  in  an  8.3 
millirem  maximum  dose  to  the 
individual  at  the  site  boundary  and  a  70 
person-rem  dose  for  the  offsite 
population.  The  probability  of  such  an 
accident  occurring,  however,  would  be 
less  than  one  in  2000  years.  When  the 
probability  is  taken  into  account,  there 
would  be  an  additional  1  in  500  million 
chance  that  the  individual  at  the  site 
boundary  would  develop  a  fatal  cancer, 
and  a  1  in  55,000  chance  that  a  single 


fatal  cancer  would  occur  in  the  exjiosed 
populations. 

Environmental  Impacts  of  Allcmatives 

Alternatives  considen-d  in  the 
Environmental  Assessment  includ.-  r.o 
action,  receipt  of  a  greater  or  lesser 
number  of  spent  fuel  elements,  alt-f-ii-jte 
ports  of  entry,  alternative  modes  of 
transport  from  the  rece'ving  port  to  the 
Savannah  River  Site,  and  reproct  ■^sir.c; 
abroad  and  transport  of  low  or  highlv 
enriched  uranium  to  the  United  Stat'^s. 

No  Action:  Under  the  No  Action 
Alternative,  there  woi.'.d  be  no 
environmer'al  impact  in  the  Unitcii 
States.  However.  United  States 
iionproliferation  policy  would  be 
adversely  affc^cted.  Foreign  reactor 
operators  will  try  to  avDid  shutting 
down  their  reactors.  The  operators  of 
two  reactors  can  elect  to  reprocess  their 
spent  fuel  at  an  existing  facility  in 
Scotland,  although  one  of  the  two 
would  need  United  States  authoriz,)tion 
to  do  so.  Reprocessing  would  allow  the 
uranium  to  t»e  extracted  for  reuse,  and 
thus  would  increase  the  threat  of 
nuclear  proliferation.  Reactor  oper.Tnrs 
in  Belgium  and  Germany  resorted  to 
reprocessing  on  four  occasions  in  1W3 
and  1994. 

Six  of  the  eight  research  reactors  from 
which  IX)E  proposes  to  accept  spent 
fuel  either  do  not  have  the  option  to 
reprocess  their  spent  fuel  or  could  not 
obtain  regulatory  authority  to  reprocess 
in  time  to  avoid  shutdowm.  Shutdown  of 
these  reactors  would  severely 
undermine  the  United  States'  credibility 
as  a  reliable  partner  in  matters  of 
nuclear  cooperation.  This,  in  turn,  cuiild 
influence  other  reactor  operators  to 
cease  their  conversion  to  low  enriched 
fuel  or  to  r"vert  to  the  use  of  highly 
enriched  fiiel  if  they  have  already 
converted.  In  fact,  several  reactor 
operators  have  stated  that,  if  the  United 
States  is  unable  to  accept  spent  fuel, 
they  will  cancel  or  delay  their  reactor 
conversions  to  low  enriched  uranium 
fuel.  Such  actions  would  encourage 
development  of  a  world  m.arket  for 
highly  enriched  uranium,  thereby 
undermining  a  key  aspect  of  the  United 
States  nonproliferation  program. 

Selection  of  the  No  Action  Alternative 
would  also  adversely  affect  the 
upcoming  1995  international  conference 
on  the  Treaty  on  the  Non-Proliferation 
of  Nuclear  Weapons.  The  conference 
will  consider  the  indefinite  extension  of 
the  Treaty,  which  the  United  States 
strongly  supports.  Other  Treaty  parties 
will  want  assurance  that  the  United 
States  has  fulfilled  its  obligations  under 
the  Treaty  to  share  the  benefits  of 
peaceful  nuclear  cooperation.  Ifsevtril 
countries  that  are  parties  to  the  Treaty 
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are  compelled  to  shut  do^vn  their 
research  reactors,  thereby  foregoing  the 
benefits  from  these  reactors,  the  United 
States  may  be  accused,  fairly  or  unfairly, 
of  not  sharing  the  benefits  of  peaceful 
nuclear  cooperation.  Such  an 
accusation,  however  ill-founded,  could 
create  or  increase  opposition  to  the 
indefinite  extension  of  ihe  Treaty, 
which  is  the  foundation  for  the 
international  nuclear  weapons 
nonproliferation  regime. 

Greater  or  Lesser  Number  of  Spent 
Fuel  Elements  Accepted:  In  addition  to 
the  propo.sed  action  (shipment  of  up  to 
409  spent  nuclear  fuel  elements),  the 
environmental  impacts  of  shipping 
alternative  numbers  of  spent  fuel 
elements  (i.e..  953,  359,  291.  and  248 
spent  fuel  elements)  were  also 
considered  in  the  Environmental 
As.sessment.  The  risks  for  the  953- 
element  alternative  arc  slightly  more 
than  double  the  risks  for  shipping  409 
elements  through  the  proposed  ports. 
Conversely,  the  risks  of  shipping  359. 
291  and  248  elements  are  less  than  the 
risks  for  shipping  409  elements.  While 
there  are  differences  in  the  risks 
depending  upon  the  number  of  elements 
shipped,  the  impacts  as.sociafed  with 
the  shipment  of  any  alternative  number 
of  elements  are  extremely  small. 

Acceptance  of  up  to  409  spent  fuel 
elements  would  allow  the  foreign 
research  reactors  to  ship  full  casks,  and 
would  not  force  the  two  reactors  that 
can  ship  spent  fuel  to  Scotland  for 
reprocessing  to  do  so.  (Acceptance  of 
359  spent  fuel  elements,  i.e..  shipment 
in  partially  full  casks,  also  would  not 
force  these  two  reactors  to  reprotiess.)  In 
proposing  to  accept  full  casks.  DOE  took 
note  of  the  fact  that  there  is  no 
significant  difference  in  the 
environmental  impacts  between 
shipping  full  and  partially  fiill  casks. 
Further,  shipping  full  casks  is  the 
customary  shipping  procedure,  and 
more  cost-effective.  Accordingly, 
proposing  to  accept  full  casks  appeared 
to  hie  a  prudent  course  to  encourage  the 
continued  participation  of  foreign 
research  reactors  in  the  Reduced 
Enrichment  for  Research  and  Test 
Reactors  Program. 

Other  Ports  of  Entry:  The 
Environmental  Assessment  also 
evaluated  the  impacts  of  shipping  409 
spent  fuel  elements  through  alternate 
commercial  and  military  ports  using 
two  assumptions:  (1)  No  intermediate 
port  stops  and  eight  casks  per  ves.sel: 
and  (2)  three  intermediate  port  stops 
and  one  cask  per  vessel.  Do.se  to 
handlers  and  port  workers  would  be 
es.sentially  the  same  from  port  to  port. 
During  ocean  transport,  dose  to  the 
ship's  crew  would  be  generally  the  same 


regardless  of  the  port  of  entry.  However, 
dose  to  the  tnick's  crew  showed  some 
slight  variation  consi.stent  with  the 
distance  of  travel,  i.e..  slightly  higher 
doses  are  associated  with  greater 
distances  traveled.  The  dose  to  the 
ship's  crew  and  the  dose  to  the  truck 
crew  would  be  well  below  the  100 
millirem  limit  for  nonradiation  workers. 

None  of  the  alternate  ports  appeared 
as  advantageous  for  the  proposed 
receipt  of  spent  fuel  as  the  five  proposed 
ports  based  on  the  application  of 
screening  criteria  drawn  from  the 
National  Defense  Authorization  Act  for 
Fisciil  Year  1934.  and  additional  criteria 
recommended  by  a  panel  of  maritime 
experts  at  a  DOE  sponsored  workshop 
on  port  selection  criteria  for  shipments 
of  spent  fuel.  While  there  are 
comparative  advantages  and 
disadvantages  among  the  five  proposed 
ports,  all  five  of  the  proposed  ports 
appear  comparatively  more 
advantageous  than  other  United  States 
seaports  for  the  proposed  action. 

Other  Modes  of  0\  eriand  Transport: 
The  spent  nuclear  fuel  could  be 
transported  by  rail  from  the  port  of  entry 
to  the  Savannah  River  Site.  The 
incident-free  dose  to  spent  fuel  cask 
handlers  would  depend  on  how  the 
casks  were  handled  in  port.  If  two  casks 
are  shipped  per  rail  car,  the  handler 
would  continue  to  receive  a  small  dose 
from  the  first  loaded  r^jsk  as  thy  second 
ca.sk  is  loaded.  Dose  would  also  be 
infiuenced  by  the  number  of  can^o 
transfers  required.  For  e.xample.  if  the 
spent  fuel  cask  cannot  be  offloaded 
direclly  from  the  ship  to  a  rail  car.  ^pent 
fuel  ca.sk  handlers  would  receive  an 
additional  small  dose  during  the 
transport  by  truck  to  the  rail  car  and 
from  the  transfer  of  the  cask  from  the 
truck  to  the  rail  car.  In  addition,  rail 
cargo  is  inspected  after  loading  and 
prior  to  off-loading.  As  a  result, 
transport  by  rail  would  result  in  a 
slightly  higher  dose  to  port  handlers/ 
inspe«.;tors  and  rail  crew  than  transport 
bv  truck.  Dose  to  the  public,  however, 
would  be  generally  lower,  partly 
because  rail  stops  would  normally  occur 
in  rail  yards  (removed  from  the  general 
population).  For  example,  rail  transport 
from  Sunny  Point  to  the  Savannah  River 
Site  would  result  in  an  annual  dose  of 
0.16  person-rem  total  to  port  handlers/ 
inspectors,  other  port  workers  and  rail 
crew,  and  in  a  dose  of  0.0017  person- 
rem  to  members  of  the  public.  Truck 
transport  of  the  spent  fuel  from  Sunny 
Point  to  the  Savannah  River  Site  would 
result  in  an  annual  dose  of  0.08  person- 
rem  to  port  handlers/inspectors,  other 
port  workers  and  truck  crew  and  a  dose 
of  0.067  person-rem  to  members  of  the 


public.  Neither  mode  of  transport  would 
result  in  a  significant  health  effect. 

Reprocessing  Abroad  and  Transport 
of  Low  or  Highly  Enriched  Uranium  to 
the  United  States:  The  potential 
environm.ental  impact  of  transporting 
low  enriched  uranium  by  ship  to  the 
United  States  after  reprocessing  the 
spent  fuel  abroad  was  analyzed  in  detail 
in  two  recently  is.sued  Environmental 
Assessments  prepared  by  the  United 
States  Enrichment  Corporation.  Low 
enriched  uranium  was  found  to  lie  a 
common  commercial  product  that  has 
been  shipped  safcdy  around  the  world  in 
large  quantities  by  air.  water,  and  land 
transport  modes  for  over  30  years 
without  significant  impact. 
Conserjuently,  if  the  spent  nuclear  fuel 
elements  wrsre  reprocessed  in  Europe 
(i.e.,  at  Dounreay,  Scotland),^blended 
down  to  low  enriched  uranium,  and  the 
low  enriched  uranium  was  returned  to 
the  United  States,  no  significant  impacts 
would  be  expected. 

If  the  spent  fuel  were  reprocessed  in 
Scotland,  but  not  blended  down,  then 
highly  enriched  uranium  could  be 
transported  from  S<;otland  to  the  United 
States  for  blending.  The  shipment  of 
highly  enriched  uranium  would  require 
extensive  security  activities  and  would 
involve  the  use  ol  military  assets  for 
protection  and  safety.  The  military  has 
had  considerable  experience  in 
shipment  of  highly  enriched  uranium 
and  has  safely  transported  such 
materials  throughout  the  world  without 
.significant  impact. 

These  options,  however,  would  not 
serve  the  nonproliferation  interests  of 
the  United  States.  As  dis<:us:;ed  above 
and  in  greater  detail  in  the 
Environmental  Assessment, 
reprocessing  would  likely  result  in 
reactor  operators  postponing  conversion 
from  highly  enriched  uranium  fuel,  or 
reverting  back  to  its  use  if  conversion 
has  already  been  completed.  This  is 
because  the  only  current  reprocessor  of 
highly  enriched  uranium,  does  not 
reprocess  low  enriched  uranium  fuel. 
and  reactor  operators  have  only  limited 
capacity  to  store  spent  fuel  generated  as 
a  result  of  operating'.  Thus,  to  continue 
operating,  re.senrch.  reactors  would  have 
to  continue  to  u.se  highly  enriched 
uranium  fuels.  In  addition,  for  those 
reactors  for  which  United  States  consent 
is  not  required  for  reproces.sing  to  occur, 
there  is  no  mechanism  to  i.mplement  or 
to  enforce  a  blending  requirement  by  the 
reactor  operators  or  reprocessors. 
Con.sequently.  reactor  operators  could 
elect  to  have  their  fuel  reprocessed,  but 
not  blended.  This  would  result  in  the 
continued  use  of  highly  enriched 
uranium  fuel  bv  research  reactors. 
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:o :  trary  to  United  States 
net  proliferation  policy. 

■  nhanced  Storage  in  Europe:  DOE 
..^rsidered  but  rejected  as  unreasonable 
alternative  of  assisting  foreign 

h  reactors  to  expand  spent  fuel 
nge  ca parity  at  the  reactor  sites  or  at 
r  sites  in  Eiirope.  By  the  time  new 
Ijties  could  be  cons;njcted  and 
ised,  or  e.xistinjj  focilities  modified, 
reactors  from  which  DOE  proposes 
accept  spent  fuel  would  havo  been 
d  to  send  their  spent  fue!  to 
Scltiand  for  reprocessing,  where  that  is 
(iption,  or  to  shut  down.  For  the 
(J!  ons  discus.-ed  dbove  and  in  gr<.-ater 
iiii  in  the  Enviror.n^ental  Assessment, 
fui  c  ing  research  reactors  to  shut  down 
r  .:proce.'5s  would  undermine  ihe  gains 
r:ady  realized  in  ccnverting  tn  low 
ched  urani'.in  fuels  under  the 
uced  Enrirhment  for  Research  and 
Reactors  Program.  The 
'^rnments  in  the  countries  where 
reactors  are  located  have  stated 
acceptance  of  spent  fuel  has 
r.e  a  measure  of  the  United  States' 
abil.ty  in  worldwide  nuclear 
co(tiperation.  A  perceived  bck  of 

bility  could  com.plicate  upcorr.ing 
iations  for  renewal  of  important 
"iteration  agreements. 

CuHiulo'ivc  Impact 

addition  to  the  environmental 
iicts  from  the  proposed  action,  the 
'ironmental  As.se.'ism.ent  also 
;idcred  the  cumulative  dose  of 
tratipporting  other  shipments  of  spent 
to  ihe  Savannah  River  Site  and 
foments  of  low -level  radioactive 
mat , "rials  to  the  Barnwell  facility,  east  of 
savannah  River  Sue.  No  significar:t 
ulalive  effects  were  identified. 
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Del  ( rmination 

f  asod  on  the  analyses  in  the 
En'  ronmen'al  Assessment,  and  sfler 
careful  consideration  of  comments 
recjfved,  DOE  has  determined  that  the 
ace  :^ptance  of  up  to  409  spent  nuclear 
fue  elements  from  eight  foreign 
resi'0.''ch  reactors  in  Europe  for  storage  at 
the  Savannah  River  Site  does  not 
cor  stitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
huinan  environment,  within  the 
meaning  of  the  National  Environmental 
Policy  Act.  Therefore,  an  Environmental 
I.'npact  Statement  is  not  required  and 
DOE  issues  this  Finding  of  No 
Significant  Impact. 

Biased  on  an  evaluation  of  the  five 
proposed  ports  of  entry  (Jacksonville, 
Florida;  Savannah,  Georgia;  the  Army 
Military  Ocean  Terminal  at  Surmy 
Poitit,  and  Wilmington,  North  Carolina; 
and  Charleston,  South  Carolina)  and 
alternative  modes  of  transporting  the 


spent  nuclear  fuel  from,  the  port  of  entry 
to  the  Savannah  River  Site  (tmck  or 
train),  DOE  has  concluded  that  no 
significant  impact  would  result  from 
any  combination  of  proposed  port  and 
morfe  of  transport  from  me  port  of  entry 
to  the  Savannah  River  Si«e. 

However,  upon  further  consideration, 
and  in  an  effort  to  balance  the  domestic 
and  international  interests  at  stake.  DOE 
has  decided  to  implement  the  proposed 
action  as  follow.s.  The  spent  nuclear  fiiel 
will  be  shipped  by  commercial  or 
chartered  vessel  from  Europe  to  the 
Army's  Military  Ocean  Terminal  at 
Sunny  Feint,  North  Carolina  to  the 
maximum  extent  practicvible  {rather 
than  aliowir.g  the  shipper  to  selec-t  from 
among  ar.y  one  of  the  five  proposed 
ports  as  described  in.the  Environmental 
Assessment)  and  transported  overl.ind 
by  rail  (rather  than  truck).  Should  DOE 
determine  that  another  port  or  mode  of 
tran.sport  (from  among  those  considered 
as  the  proposed  action)  is  necessary, 
DOE  will  provide  direct  notice  of  the 
chang:?  to  State  and  local  government 
officials  of  the  affected  states  and  will 
notify  the  public  through  local  media 
and  otiier  means,  as  appropriate. 

Issued  at  WashinjAlon,  DC  this  22nd  day  of 
Ap'il.  1904. 

Tara  OToole, 

Assistant  Secri'tarv.  Environm^^nt.  Safety  and 
Heiilih. 

!FR  DtK.  94-:o:-69  Filnd  5-2-94.  8:45  ami 
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DEPARTMENT  Or  ENERGY 

Award  of  a  Grant  Noncompetitive 
Financial  Assistance 

AGENCY:  U.S.  Department  of  Energy 
(DOE),  Richland  Opentior.s  Office. 
ACT'ON:  Notice  of  intent  to  make  a 
noncompetitive  financial  assistance 
award. 

SUMMARY:  The  Department  of  Energy 
(DOE).  Ricliland  Operations  Office  (RL) 
announces  that  pursuant  to  Public  Law 
95-224,  The  Federal  Grant  and 
Cooperative  Agreement  Act  of  1377,  it 
intends  to  make  a  discretionary 
financial  a.ssistant  award  ba.sed  on  the 
criterion  set  forth  in  10  CFR 
f>G0.7(bj(2)(i)(B)  to  the  Institute  for 
Science  and  Society,  Inc..  (ISS), 
Ellen.sburg,  Washington,  under  Grant 
Number  DE-FG06-94RL12929.  The 
primary  purpose  of  the  grant  is  to  help  . 
■"K  through  12'  teachers  improve  math 
and  science  education  classes  for  their 
students  and  to  assist  in  strengthening 
math  and  science  education  in  the 
public  sector.  This  two  year  effort  will 


have  an  estimated  cost  of  $300,000  for 
the  first  budget  year. 
FOR  FUHThEH  INFORMADON  CCNTACT: 
Questions  regarding  tliis  announcement 
should  be  addressed  to  the  U.S. 
Department  of  Energy,  Richland 
Operations  Office,  Procurement 
Division,  Mail  Stop  A7-80.  P  O.  Bex 
550,  825  jadwin  Avenue,  Richland, 
Washington  99352,  Attn:  Jo  Laughlln, 
Contract  Specialist. 

SUPPt.ElwE«JTAr!Y  INFOfiMATtON:  In  support 
of  DOE'S  Mdth/Science  Education 
Action  Conference  Report  of  May  1S90 
which  emphasized  the  critical  u'-ed  for 
a  tet;hnciog;cally  informed  citizenry  and 
the  need  for  American  elementary  and 
secondary  students  to  receive  incr.-ased 
preparaticn  in  math  and  science  in 
every  grade  .ind  that  teachers  must 
become  empowered  to  prepare  this 
generation  of  children  for  lives  in  the 
21st  Century,  various  methods  are  being 
explored  and  pursued  to  accomplish 
these  aims.  Surveys  have  found  that 
many  K-12  teachers  have  little  or  no 
background  in  s<r;  :nce  or  need  lo 
enhance  and  update  ll:eir  skills  m  this 
fit  Id.  A  science  literncy  course  covering 
such  fields  as  astronomy,  geology, 
chemi.stry,  math,  pnysics,  origins  of  lile, 
evolution,  global  warming, 
electromagnetic  fields,  population 
explosion,  icnizing  radiation  and  the 
health  effects  of  radiation,  has  been 
developed  to  increa  ?e  and  stimulate  a 
teacher's  interest  and  understanding  of 
the  sciences  and  the  concept  of  the 
scientific  approach  to  societal  issues 
involving  science  and/or  technology. 
Some  simple,  inexpensive  experiments 
are  cITered  which  c^n  be  used  by  the 
tuachers  in  the  classroom  to 
demonstrate  srientl.f^c  principles. 
Experts  in  various  science  fields  are 
utilized  as  iecfurf  rs  to  provide  quality 
instrucfon.  Teachers  who  complete  the 
course  generally  overcome  their  fears  of 
science  and  transfer  a  sense  of 
excitement  in  science  to  their  students. 

Dated;  April  22. 1994. 
P.E.  RasmiLSsen, 

Acting  Director  Procisrempni  Division. 

Rithland  Operations  Office. 

[FH  Di<c.  94-10571  Filed  5-2-94.  8;45  am| 
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Financial  Assistance:  County  of  Lake, 
CA 

Grant 

agency:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Department  of 
Energy,  Idaho  Operations  Office, 
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announces  that  pursuant  to  the  DOE 
Financial  Assistance  Rules  10  CFR 
600.7,  it  intends  to  award  a  renewal  for 
Grant  Number  DE-FG07-93ID13257  to 
the  County  of  Lake,  Lakeport.  California. 
The  objective  of  the  work  to  be 
performed  under  this  grant  is  to  provide 
funds  to  hire  a  project  management  firm 
and  a  final  design  engineer  on  a  plan  to 
use  treated  wastewater  effluent  for 
injection  as  a  means  of  increasing  the 
recovery  of  energy  from  The  Geysers 
geothermal  field.  The  Federal  Domestic 
Catalog  Number  is  81.087. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  Stallman,  U.S.  Department 
of  Energy,  Idaho  Operations  Office,  850 
Energy  Drive.  MS  1221,  Idaho  Falls. 
Idaho  83401-1563,  (208)  526-7038. 
SUPPLEMENTARY  INFORMATION:  The 
Statutory  authority  for  the  proposed 
award  is  the  Geothermal  Energy 
Research,  Development  and 
Demonstration  Act  (Pub.  L.  93-410);  the 
Department  of  Energy  Organization  Act 
(Pub.  L.  95-91);  and  the  Energy  and 
Water  Development  Appropriation  Bill 
of  1993  (Pub.  L.  102-377).  The  proposal 
meets  the  criteria  for  "non-competitive" 
financial  assistance  set  forth  in  10  CFR 
part  600.7(b)(2)(i)(C).  The  applicant 
represents  a  unit  of  government  and  the 
activity  to  be  supported  is  related  to  the 
performance  of  a  government  function 
within  the  subject  jurisdiction.  The 
County  of  Lake  is  the  leader  of  this 
project  and  is  the  appropriate  agency  to 
prepare  the  environmental  impact 
statement  and  do  the  design  work  since 
they  will  be  the  owner  and  operator  of 
the  pipeline  carrying  the  effluent  from 
the  county  wastewater  treatment  plant 
to  The  Geysers.  The  anticipated  total 
project  period  to  be  awarded  is  twelve 
(12)  months.  The  Office  of  Utility 
Technologies  has  provided  $1,450,000 
to  the  DOE,  Idaho  Operations  Office  for 
support  of  this  project.  Lake  County  will 
provide  $20,000.  The  total  estimated 
cost  of  this  project  is  $1,470,000. 

Issued:  April  22.  1994. 
David  W.  Ne%vnam, 

Acting  Director,  Procurement  Services 

Division. 

|FR  Doc.  94-10570  Filed  5-2-94;  8:45  ami 
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Kansas  City  Support  Office; 
Noncompetitive  Financial  Assistance 
Award  to  the  Wisconsin  Center  for 
Demand-Side  Research 

AGENCY:  Department  of  Energy. 
ACTK>N:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARY:  The  Department  of  Energy, 
Kansas  City  Support  Office  announces 


that,  pursuant  to  the  DOE  Financial 
Assistance  Rules  10  CFR  600.7(b)(2). 
DOE  intends  to  make  a  noncompetitive 
financial  assistance  award  to  the 
Wisconsin  Center  for  Demand-Side 
Research,  to  continue  activities  initiated 
through  a  cooperative  agreement 
between  the  Center  and  the  DOE  that 
seek  to  develop  market  information 
electric  motor  systems  and  facilitate 
collaboration  between  DOE.  state 
governments,  industries,  utilities, 
electric  motor  equipment 
manufacturers,  and  other  stakeholders 
on  technical  and  market  related  issues 
of  electric  motor  systems. 

SUPP1.EMENTARY  INFORMATION:  The 
Wisconsin  Center  for  Demand-Side 
Research  is  a  non-profit  organization 
which  sponsors  and  conducts 
cooperative  research  and  technology 
transfer  efforts  aimed  at  cost  effective 
and  customer  sensitive  energy  efficiency 
initiatives.  The  Center  has  worked  in 
partnership  with  Wisconsin  utilities, 
DOE,  national  and  state  based  energy 
research  organizations,  and  Canadian 
utilities  on  a  wide  range  of  energy 
efficient  technology  and  market  issues. 
Through  the  existing  cooperative 
agreement  the  Center  and  the  DOE  are 
working  together  to  develop  a  Midwest 
Electric  Motor  Systems  Collaborative 
Project  which  encourages 
implementation  of  energy  efficient 
motor-driven  systems  in  a  ten  state 
region.  This  award  will  further  that 
effort  and  the  objectives  of  the  DOE, 
Industrial  Electric  Motor  Systems 
Program  in  promoting  the  use  of 
efficient  electric  motor  systems. 
Therefore,  the  application  is  being 
accepted  because  DOE  knows  of  no 
other  opportunity  to  conduct  such  a 
project  by  any  other  organization  or 
entity. 

The  project  period  for  this  award  is  12 
months  and  is  expected  to  begin  in  May 
1994.  EXDE  plans  to  provide  funding  in 
the  amount  of  $99,000  for  continuing 
this  effort. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Cockrill.  Technology  Marketing 
Division,  U.S.  Department  of  Energy, 
Kansas  City  Support  Office.  911  Walnut 
Street,  Kansas  City,  MO  64106-2024. 
(816)426-4772. 

Issued  in  Golden,  Colorado  on  April  15. 
1994. 

Christine  A.  Phoebe. 
Director  Administrative  Division,  Golden 
Field  Office. 
IFR  Doc.  94-10572  Filed  5-2-94;  8:45  am) 
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Alaska  Power  Administration 

Proposed  Rate  Adjustment  for  Eldutna 
Project 

AGENCY:  Alaska  Power  Administration. 
Department  of  Energy. 
ACTION:  Notice  of  proposed  rate 
adjustment  for  Eklutna  Project,  notice  of 
public  forum  and  opportunity  for 
review  and  comment. 

SUMMARY:  Alaska  Power  Administration 
(APA)  is  proposing  to  adjust  the  rates 
for  the  Eklutna  Project.  Rates  of  17  mills 
per  kilowatthour  for  firm  energy.  10 
mills  per  kilowatthour  for  non-firm 
energy  and  .3  mills  per  kilowatthour  for 
wheeling  expire  September  30, 1994. 
APA  proposes  to  raise  the  rate  for  firm 
energy  to  18.9  mills  per  kilowatthour 
beginning  October  1,  1994  for  a  period 
of  up  to  five  years.  Rates  for  non-firm 
energy  and  wheeling  would  remain  the 
same.  APA  will  finalize  the  proposal 
giving  full  consideration  to  comments 
received.  The  final  proposal  may  differ 
from  the  present.  The  proposed  rates 
will  be  submitted  to  the  Deputy 
Secretary  of  Energy  for  interim  approval 
and  to  the  Federal  Energy  Regulatory 
Commission  for  review  and  final 
approval. 

DATES:  Written  comments  will  be 
considered  for  90  days  from  the  date  of 
this  publication. 

ADDRESSES:  Written  comments  should 
be  submitted  to  Mr.  Lloyd  A.  Linke, 
Alaska  Power  Administration,  2770 
Sherwood  Lane.  Suite  2B.  Juneau, 
Ala.ska  99801. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lloyd  A.  Linke.  Director,  Power 
Division,  Alaska  Power  Administration, 
2770  Sherwood  Lane,  Suite  23.  Juneau. 
AK  99802.  (907)  586-7405. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  rates  apply  for  power  sold 
from  the  Eklutna  Hydroelectric  Project 
to  three  electric  utilities  serving  the 
Anchorage  and  Matanuska  Valley  areas 
of  Alaska. 

Details  of  the  proposed  rates, 
including  supporting  studies,  are 
available  for  inspection  at  Alaska  Power 
Administration,  2770  Sherwood  Lane. 
Suite  28,  Juneau,  Alaska;  and  the 
Eklutna  Project  Office,  Mile  4.0,  Old 
Glenn  Highway.  Palmer.  Alaska. 

A  public  information  and  comment 
forum  is  scheduled  to  be  held  June  14. 
1994.  at  7  p.m.,  in  the  public  conference 
room  of  the  Loussac  Library,  3600 
Denali,  Anchorage,  Alaska.  APA  is 
requesting  that  the  parties  interested  in 
attending  the  public  information  and 
comment  forum  notify  APA  of  this 
intent  in  writing  by  June  7,  1994.  If  APA 
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ha?  pot  received  any  v\Titten  notices  of 
int!int  to  attend  the  fonim  the  APA 
Ad  ijiinistratcr  will  cancel  the  foiaim.  as 
alldwed  in  10  CFR  903.15(c)  and  10  CFR 
90-  .,16{c). 

/  I'.thorities  for  the  proposed  rate 
act  on  are  the  Eklutna  Project  Act  of  July 
31,  1950  (64  Stat.  382.  as  amended)  and' 
the  Department  of  Energy  Organization 
Act  (Pub.  L.  95-91).  Alas'ica  Power 
Adilinistration  is  developing  these  rates 
in  c(»cordance  with  DOE  finjincial 
rep  lifting  policies,  procedures  and 
nr/elhodology  (DOE  Policy  RA  6120.2 
I'Se  Aember  20,  19791),  and  the 
pro:edures  for  public  participation  in 
rate  Bdjustments  found  in  10  CFR  Part 
903  |l987)asanr:ended. 

T  ^]e  present  rales  went  into  effect  in 
Octpiber  1990.  APA  has  repaid  over  75% 
of  t  IE  proiet:t  investment.  Since  tlie  last 
rate  action  Operation  and'Maintenance 
(O&M)  costs  have  increased.  The  major 
conlHbutors  to  this  increase  are  the 
addition  of  the  Government's  unfunded 
liability  for  the  Civil  Service  Retirement 
Sys  0m  in  ttia  repayment  studies,  and  an 
increase  in  the  number  of  staff  dealing 
witli;environmenfal  compliance  issues. 
The  proposed  rate  results  in  an  11%  rate 
inriLiase.  This  is  below  ilie  rate  of 
inflaiion  from  1990  to  1994.  APA  has 
notified  its  customers  that  a  rata  was 
beirg  developed.  One  of  the  customers 
has  ¥,ked  that  AP.^  look  at  the 
increased  O&M  costs  and  to  verify  the 
need  for  the  increases.  APA  is  in  the 
process  of  doing  this  and  will  include 
the  j-esults  of  this  evaluation  in  the  final 
rate  proposal. 

Gi  yen  the  age  of  the  Eklutna  Project. 
AP/  expects  sizeable  replacement  costs 
eve:  the  next  several  years.  These  costs 
hav(  been  included  in  the  repayment 
.study  supporting  the  proposed  rates. 

The  Administration  continues  to 
advcicate  divestiture  of  APA.  and  a 
legiflBfive  proposal  to  authorize  the 
dive^iture  is  under  Congressional 
con.'iderjtion.  This  proposed  rate  action 
contijiucs  present  rate  policies  under 
existing  law. 

Environmental  Impact 

Tm  proposed  rate  action  will  have  no 
signjfScanf  environmental  impact  within 
the  rtreaning  of  the  National 
Environmental  Policy  Act  of  1969.  The 
propjosed  action  meets  the  requirements 
of  a  (fategorical  exclusion  as  defined  in 
40  CFR  1508.4  and  is  listed  as  a 
categorical  exclusion  for  DOE  in  10  CFR 
1021.  Appendix  B4.3.  An 
Environmental  Assessment  and  an 
Environmental  Impact  Statement  is  not 
required. 


Issued  at  (uneau,  Alaska.  April  21,  1994. 
Mtchae!  A.  DeihL 
Administrator. 
IFR  Due.  94-10576  Filed  5-2-94;  8:45  amj 
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Federal  Energy  Reguiatory 
Commission 

[Docket  No.  EG94-22-000,  et  al.J 

Inversores  De  Etectricidad  S.A.,  et  a!.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

April  22.  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Inversores  de  Electricidad  S.A. 

IDcKket  No.  EG94-22-000I 

Take  notice  that  on  April  6,  1994, 
pursuant  to  section  365.7  of  the 
Commission's  regulations,  18  CFR 
365.7,  Inversores  de  Electricidad  S.A. 
filed  notification  that  it  surrenders  its 
status  as  an  exem»pt  wholesale  generator 
under  section  32(a)(1)  of  the  Public 
Utility  Holding  Company  Act  of  1935. 
as  amended. 

2.  Hermiston  Generating  Company,  LJ'. 

lD<x;ket  No.  EG94-48-0001 

On  April  11. 1994.  Hermiston 
Generating  Company.  L.P. 
(  "Hermiston").  a  Delaware  Hmited 
partnership  with  its  principal  place  of 
business  at  7500  Old  Georgetown  Road. 
Bethesda,  Maryland  20814-6161.  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Hermiston  intends  to  own  and  operate 
a  multi-unit,  natural  gas-fired  combined 
cycle  generating  plant  with  automatic 
generation  control  and  related 
transmission  and  interconnection 
equipment  with  a  bus  bar  rating  of 
approximately  474  MW.  All  of  the 
facility's  electric  power  net  of  the 
facility's  operating  electric  pcver  will 
be  purchased  at  wholesale  by 
PacifiCorp,  an  electric  utility. 

Comment  date:  May  6,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  Hmit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 
Al!  such  motions  and  comments  must 
be  served  on  the  applicant. 

3.  TIFD  VIII-L  Inc. 

iD(x.ket  No.  EG94-49-0001 

April  13.  1994.  TIFD  VTII-L  Inc. 
("Appli(.ant").  with  its  principal  place 


of  business  at  1600  Summer  Street, 
Stamford.  Connecticut  06927.  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  whole.<ale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

The  Applicant  has  represented  that  it 
will  be  engaged  indirectly,  through  an 
affiliate  that  is  a  Philippine  company, 
and  exclusively  in  the  business  of 
owTiing  and  operating  electricity 
generating  facilities  to  be  located  near 
lligan  City  in  Mindanao,  Philippines 
and  selling  electric  energy  at  wholesale. 
The  electric  energy  generated  by  those 
facilities  will  be  delivered  at  wholesale 
to  the  National  Power  Corporation,  a 
Philippine  electric  utility  wholly-owned 
by  the  Philippine  goverrlment.  Retail 
sales  to  Philippine  industrial  customers 
may  occur  in  the  future,  although  no 
such  arrangements  currently  exist. 

Commtnt  date:  May  6,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequancy  or  accuracy  of  the 
application.  Ail  such  motions  and 
comments  must  be  scr\ed  on  the 
applicant. 

4.  SEI  Inversora  S.A. 

jDocket  No.  EG94-52-000I 

On  April  20.  1994.  SEI  Inversora  S.A. 
("Applicant")  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  detennination  of  exempt 
wholesale  generator  ("EJVVG")  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

The  Applicant  is  jointly  owned  by  SEI 
Bahamas  Argentina  I,  Inc.  ('SEI 
Bahamas  Argentina ').  vv'hich  owt.s  65% 
of  the  voting  securities  of  the  AppMcant. 
and  by  COE  Argentina  I  Corp.,  a 
Connecticut  corporation,  which  owns 
35%  of  the  voting  securities  cf  the 
Applicant.  The  Applicant  is 
participating  in  several  bids  for  the 
purpose  of  owning  and/or  operating 
"eligible  facilities"  as  defined  in  section 
32(a)(2)  of  PUHCA.  The  currently 
identified  facilities  consist  of  several 
hydroelectric  generating  stations  with  a 
total  combined  installed  capacity  of 
approximately  650  MW  produced  by 
several  generating  units  and  associated 
interconnection  facilities.  The  facilities 
are  located  on  the  Atuel  and  Diamante 
River  Systems  in  the  Province  of 
Mendoza  and  other  provinces  in  the 
Republic  of  Argentina. 

In  addition,  the  Applicant  intends  to 
engage  in  project  development  ac-tinties 
on  its  own  behalf  associated  with  the 
acquisition  of  ownership  interests  in 
additional  as-yet  unidentified  eligible 
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facilities  and/or  EVVGs.  These 
development  activities  will  be  limited  to 
activities  associated  with  the  acquisition 
of  ownership  interests  in  additional 
facilities  or  entities  that  meet  the  criteria 
for  eligible  facilities  and/or  EWGs  set 
out  in  section  32  of  the  Public  Utility 
Holding  Act  of  1935. 

Comment  date:  May  13.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequancy  or  accuracy  of  the 
application.  All  such  motions  and 
comments  must  be  served  on  the 
applicant. 

5.  Florida  Power  &  Light  Company 

|Ek)cket  No  ER93-93&-0O01 

Take  notice  that  Florida  Power  & 
Light  Company  (FPL),  on  March  31. 
1994.  tendered  for  filing  the 
Amendment  Number  One  the  AES 
Cedar  Bay  Parallel  Operations 
Agreement  Between  Florida  Power  & 
Light  Company  and  Jacksonville  Electric 
Authority. 

FPL  states  that  copies  of  the  filing 
were  served  upon  the  Jacksonville 
Electric  Authority  and  the  Florida 
Public  Service  Commission. 

Comment  date:  May  6.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Portland  General  Electric  Company 

(Docket  No.  ER94-963-0001 

Take  notice  that  on  April  19.  1994. 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  a  request  for 
deferral  of  Commission  action  for  thirty 
(30)  days  in  the  above  Docket,  to  allow 
PGE  to  respond  to  Commission  staff 
questions  concerning  the  filed  Round 
Butte/Cove  Interconnection  and 
Operation  Agreement. 

Comment  date:  May  6.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Equitable  Resources  Marketing 

(Docket  No.  ER94-1 029-000] 

Take  notice  that  on  April  12. 1994. 
Equitable  Resources  Marketing 
Company  (Equitable)  tendered  for  filing 
pursuant  to  Rule  205. 18  CFR  385.205. 
a  revised  petition  for  waivers  and 
blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  FERC  Rate 
Schedule  No.  to  be  effective  May  9. 
1994. 

The  revised  reflects  filing  makes  two 
minor  changes  to  the  filing  made  March 
10.  1994  in  Docket  No.  ER94-1029-000. 
First.  Equitable  clarifies  that  a  small, 
affiliated  owned  cogeneration  unit  sells 


its  output  to  another  affiliate  under  a 
long-term  contract  committing  the  full 
output  of  the  plant.  Second,  the 
proposed  Rate  Schedule  is  modified  to 
explicitly  exclude  sales  to  affiliates. 

Comment  date:  May  6.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Boston  Edison  Company 

[Docket  No.  ER94-1 13.5-000] 

Take  notice  that  on  April  4,  1994. 
Boston  Edison  Company  (Edison) 
tendered  for  filing  a  letter  agreement 
dated  March  29,  1G94.  with  New 
England  Power  Company  (NEP) 
extending  the  term  of  the  Transmission 
Facilities  Support  Agreement  between 
Edison  and  NEP.  dated  May  25. 1988 
and  accepted  by  the  Commission  in 
Docket  No.  ER89-658-000.  Boston 
requests  that  this  letter  agreement  be 
allowed  to  become  effective  as  of  June 
1.  1994. 

Edison  states  that  it  has  served  the 
filing  on  NEP  and  the  Massachusetts 
Department  of  Public  Utilities. 

Comment  date:  May  6.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Delmarva  Power  &  Light  Company 

(Docket  No.  EK94-n3&-000] 

Take  notice  that  on  April  5. 1995, 
Delmar\a  Power  &  Light  Company 
(DFL)  tendered  for  filing  as  an  initial 
Rate  Schedule  an  Agreement  for 
Installed  Capacity  Credit  Transactions 
between  Pennsylvania  Power  &  Light 
Company  (PP&L)  and  DPL  dated  March 
16.  1994.  This  contract  sets  forth  the 
terms  under  which  DPL  will  sell  PJM 
installed  capacity  credits  to  PP&L.  DPL 
requests  that  the  Commission  permit 
this  Agreement  to  become  effective  on 
May  30,  1994. 

DPL  states  that  a  copy  of  this  filing 
has  been  served  by  mail  up  PP&L,  the 
Pennsylvania  Public  Utility 
Commission,  the  Delaware  Public 
Ser\ice  Commission,  the  Maryland 
Public  Service  Commission,  and  the 
Virginia  State  Corporation  Commission. 

Comment  date:  May  6,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Southern  Company  Ser\'ices,  Inc. 

[Docket  No.  ER94-n49-000] 

Take  notice  that  on  April  12,  1994, 
Southern  Company  Services,  Inc.,  acting 
on  behalf  of  Alabama  Power  Company, 
Georgia  Power  Company.  Gulf  Power 
Company.  Mississippi  Power  Company, 
and  Savannah  Electric  and  Power 
Company  (Southern  Companie.s),  filed  a 
Service  Schedule  EP  (Economic  Energy 
Participation)  to  the  Interchange 


Contract  between  those  companies  and 
the  Tennessee  Valley  Authority  (TVA). 
Under  that  Service  Schedule,  Southern 
Companies  will  provide  transmission 
ser\ice  for  economic  energy  to  TVA 
from  certain  third-party  utilities. 
Southern  Companies  request  an 
effective  date  of  April  13.  1994. 

Comment  date:  May  6.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Rainbow  Energy  Marketing 
Corporation 

[Docket  No.  EK94- 106 1-000] 

Take  notice  that  on  April  19.  1994. 
Rainbow  Energy  Marketing  Corporation 
tendered  for  filing  revised  FERC  Electric 
Rate  Schedule  No.  1. 

Comment  dote:  May  6.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Duke  Power  Company 

[Docket  No.  ER94-1 162-000] 

Take  notice  that  on  April  15.  1994. 
Duke  Power  Company  (Duke)  tendered 
for  filing  copies  of  the  true-up  filing  for 
calendar  year  1993  under  Article  II. 3  of 
the  Settlement  Agreement  in  Docket  No. 
ER9&-3 15-000. 

Comment  date:  May  6,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Florida  Power  Corporation 

[Docket  No.  ER94-1 163-000] 

Take  notice  that  on  April  18,  1994, 
Florida  Power  Corporation  (Florida 
Power)  filed  a  contract  for  the  provision 
of  interchange  service  between  itself 
and  Alabama  Electric  Cooperative.  Inc. 
Florida  Power  requests  that  the  contract 
become  effective  on  June  17.  1994. 
which  is  60  days  after  the  contract  was 
tendered  for  filing. 

Florida  Power  states  that  a  copy  of  the 
filing  has  been  posted  as  required  by  the 
Commission's  Regulations,  and  a  copy 
has  been  mailed  to  the  customer 
affected  by  the  filing,  to  the  Florida 
Public  Service  Commission  and  to  the 
Alabama  Public  Service  Commission. 

Comment  date:  May  6.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  WcstPlains  Energy,  a  division  of 
UtiliCorp  United,  Inc. 

[Docket  No.  ER94-1 164-0000] 

Take  notice  that  on  April  18.  1994. 
WestPlains  Energy,  a  division  of 
UtiliCorp  United.  Inc.  (WestPlains) 
tendered  for  filing  an  "Interconnection 
and  Interchange  Agreement  between 
WestPlains  Energy  and  Colorado 
Springs  Utilities"  ("the  Agreement"). 
Under  the  Agreement.  WestPlains  and 
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Cdlbrado  Springs  Utilities  ("CSU") 
agree  to  install  facilities  to  interconnect 
their  systems  in  order  to  provide  ser\'ice 
between  the  parties  under  the  rates, 
tenns  and  conditions  of  the  Revised 
Inland  Power  Pool  Agreement.  An 
effw:tive  date  of  June  1,  1994,  was 
requested. 

WestPlains  states  that  a  copy  of  the 
filing  was  served  on  CSU,  the  Public 
I'tilitius  Commission  of  the  State  of 
Colorado  and  the  Chairman  of  the 
Inlajid  Power  Pool  Executive 
Committee. 

Comment  date:  May  6,  1994.  in 
nccordance  with  Standard  Paragraph  E 
at  th»  end  of  this  notice. 

15.  Pacific  Gas  and  Electric  Company 

[Dnlcket  No.  ER9't-l  165-0001 

T«ke  notice  that  on  Apil  19,  1994. 
Pacific;  Gas  and  Electric  Company 
(PCr&E)  tendered  for  filing  a  rate 
schedule  change  to  Rate  St;hedule  FERC 
No  79,  between  PG&E  and  the  Western 
Ani4  Power  Administration  (Western). 

The  rate  schedule  change  establishes 
rec  DJrded-cost  based  rates  for  true-up  for 
Western's  withdrawals  of  energy  fro:i) 
the  Energy  Account  No.  2  (EA2J.  an 
enei^gy  account  established  bv  Western's 
Contract  No.  14-06-209-2948A  with 
PGldE,  and  maintained  by  PG&E,  for 
return  of  previously  brmked  energy  to 
Western.  PG&E  has  previously  billed 
WeMern  for  withdrwals  for  the  years 
1983  through  1992  at  rates  based  on 
estimated  costs,  and  is  now  filing 
rev  $ed  rates.  This  tnie-up  process  is 
par  of  a  rate  methodology  specified  in 
a  P(]li&E-Western  Letter  Agreement  dated 
FehHuary  7. 1992,  and  previously 
acD^pted  by  the  Commission  in  FERC 
Doc  ket  No.  ER92-45  7-000. 

Copies  of  this  filing  have  been  served 
upon  Western  and  the  CPUC. 

Coimment  date:  May  6,  1994.  in 
ac;c()|-dance  with  Standard  Paragraph  E 
at  thfe  end  of  this  notice. 

16.  Vfississippi  Power  Company 

jDociict  No.  ER  94- 1166-000] 

Tike  notice  that  on  April  18,  1994, 
Mississippi  Power  Company  filed  a 
letter  agreement  dated  April  6,  1994. 
revi^ng  the  Contract  executed  by  the 
United  States  of  America.  Department  of 
Ene|^y,  acting  by  and  through  the 
Southeastern  Power  Administration  and 
Mississippi  Power  Company.  The  letter 
agreement  extends  the  tenn  of  the 
existing  Contract  for  six  (8)  months  to 
allow  the  parties  to  continue 
negotiations  of  a  new  arrangement. 

Ciimment  date:  May  6.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


17.  Metropolitan  Edison  Company 

IDocket  No.  ER94-1167-0001 

Take  notice  that  on  April  19,  1994, 
Metropolitan  Edison  Company  (Met-Ed) 
tendered  for  fding  pursuant  to  Rule  205 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.205) 
amendments  to  its  existing  rate 
schedule,  for  borderline  service  to  Pike 
County  Light  &  Power  Company  (Pike). 
Under  such  existing  rate  schedule,  Met- 
Ed  has  been  providing  borderline 
sen  ice  to  Pike. 

By  an  Order  issued  July  30,  1993  in 
Commission  Docket  No.  PL93-2-002, 
the  Commission  held  that,  in 
recognition  of  the  character  of  the 
borderline  ser\'ice  provided,  the 
Commission  had  adopted  as  the 
wholesale  rate  the  neighboring  utility's 
riitail  rate,  provided  that  the  utility 
documents  the  state  commission's 
approval  of  the  retail  rate. 

Under  the  tendered  amendments. 
Met-Ed  would  (1)  terminate  its 
Borderline  Service  Agreement,  dated 
luly  22.  1980,  with  Pike,  and  (2)  file  as 
its  Borderline  Rate  Schedule  for 
borderline  service  to  Pike  the  Met-Ed 
retail  Rate  Schedule  that  is  currently  on 
file  with  the  Pennsylvania  Public  Utility 
Commission  (PaPUC)  which  was 
approved  bv  the  PaPUC. 

Copies  of  the  filing  have  been  served 
on  the  Pennsylvania  Public;  Utility 
Commission  and  Pike. 

Commer.t  date:  May  6,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Vesta  Energy  Alternatives  Company 

(Docket  No.  ER-)4-n()8-000| 

Take  notice  that  on  April  19,  1994. 
Vesta  Energy  Alternatives  Compar.y 
(VEA)  submitted  for  filing  pursuant  to 
Rule  205,  18  CFR  38o.205,  an 
application  for  waivers  and  blanket 
approvals  under  various  Commission 
regulations  and  authorizations  enabling 
VEA  to  engage  in  elec:tric  power  and 
energy  transactions  as  a  marketer  and 
broker.  VEA  also  requests  an  order 
accepting  its  FERC  Electric  Rate 
Schedule  No.  1  to  be  effective  no  later 
than  June  18,  1994. 

VEA  states  that  it  will  act  as  both  a 
broker  (introducing  bujers  and  .sellers 
without  taking  title  to  electric  power) 
and  a  marketer  (buying  and  selling 
electric  power).  VEA  states  that  it  will 
develop  market-based  transactions  that 
meet  its  customers'  needs.  Pric;es  for 
capacity  and  energy  would  be 
competitively  set,  based  on  market 
conditions.  These  transactions  may  vary 
in  terms  of  duration  (possibly  ranging 
from  hourly  to  long-term  sales),  in  terms 
of  a  firm  or  interruptible  nature,  and  in 


terms  of  energy  and  capacity  or  energy- 
only  ser\ices. 

VEA  states  that  it  neither  owns, 
operates,  nor  controls  any  electric 
power  transmission  or  distribution 
facilities.  It  is  not  affiliated  with  any 
entity  that  owns,  operates,  or  controls 
any  electric  power  transmission  or 
distribution  facilities.  Neither  VEA  nor 
any  of  its  affiliates  holds  a  franchise  or 
service  territory  for  transmission,  sales 
or  distribution  of  electric  power. 

Comment  date:  May  6,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Arizona  Public  Service  Company 

IDocket  No.  ER94-1 169-000) 

Take  notice  that  on  April  19,  1994. 
Arizona  Public  Serv  ice  Company  (APS) 
tendered  for  filing  revised  Exhibit  B  to 
the  Wholesale  Power  Agreement 
(Agrc^ement)  between  APS  and  Citizens 
Utilities  Company  (Citizens)  (APS- 
FERC  Rate  Schedule  No.  49). 

Current  rate  levels  are  unchanged 
from  those  currently  on  file  with  the 
Commission,  and  no  other  significant 
change  in  service  to  this  or  any  other 
customer  results  from  the  revision 
proposed  herein.  No  new  or 
modifications  to  existing  facilities  are 
required  as  a  result  of  this  revision. 

A  copy  of  this  filing  has  been  served 
on  Citizens  and  the  Arizona  Public 
Corporation  Commission. 

Comment  date:  May  6,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Central  Maine  P'jwer  Company 

IDocket  No.  ER94-1 170-000) 

Take  notice  that  on  April  20,  1994." 
Central  Maine  Power  Company  (CMP) 
tendered  for  filing  executed  Ser\  ice 
Agreements  entered  with  the  following: 
Bangor  Hvdro  Electric  Company,  Boston 
Edison  Company,  Central  Verm.ont 
Public  Servic;e  Corporation,  Connorticul 
Municipal  Electric  Energy  Cooperative. 
Green  Mountain  Power  Corporation. 
Massachusetts  Municipal  Wholesale 
Electric  Company,  Unitil  Power  Corp.. 
Fitchburg  Gas  and  Electric  Light 
Company,  Montaup  Electric  Company 
and  North  American  Energy 
Conservation.  Inc.  Service  will  be 
provided  pursuant  to  CMP's  previously 
a(;c:epted  Power  Sales  Tariff,  designated 
rate  schedule  CMP-FERC  Electric  Tariff. 
Original  Volume  No.  2.  An  effective 
date  for  commencement  of  service  of 
April  1,  1994,  is  requested  for  each  of 
the  Service  Agreements. 

CMP  has  served  a  copy  of  the  filing 
on  the  affected  customers  and  on  the 
Maine  Public  Utilities  Commission. 
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Comment  date:  May  6.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Arizona  Public  Service  Company 

IDocket  No.  ER94-1 171-0001 

Take  notice  that  on  April  20.  1994. 
Arizona  Public  Ser\'ice  Company  (APS) 
tendered  for  filing  the  Reciprocal 
Transmission  Service  Agreement 
(Agreement)  between  APS  and 
PacifiCorp. 

The  enclosed  Agreement  es.sentially 
proposed  two  transmission  service 
arrangements:  (1)  APS  will  provide  30 
MW  of  interim  firm  transmission  service 
for  PacifiCorp  over  the  Cholla/Four 
Comers  System  until  PacifiCorp's  Four 
Coraers/Borah-Brady  System  is  able  to 
accommodate  additional  transmission 
for  APS;  and  (2)  at  such  time  as 
PacifiCorp's  Four  Comers/Borah-Brady 
System  has  sufficient  capacity  to 
accommodate  additional  transmission 
fnr  APS.  the  Agreement  then  converts  to 
a  classical  "reciprocal"  type 
arrangement  whereby  APS  and 
Pa{  ifiCorp  will  each  provide  30  MVV  of 
firm  unidirectional  reciprocal 
transmission  to  the  other. 

Comment  date:  May  6.  1994,  in 
-  accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Boston  Edison  Company 

iDocket  No.  ER94-11 73-0001 

Take  notice  that  on  April  20.  1994. 
Boston  Edison  Company  (Edison) 
tendered  for  filing  for  informational 
purposes  a  letter  agreement  dated  April 
12.  1994.  with  VVellesley  Municipal 
Light  Plant  (WMLP)  implementing  the 
terms  and  conditions  of  Exhibit  C. 
Section  V.  of  the  October  26,  1992. 
Agreement  between  Boston  Edison  and 
WMLP,  which  was  approved  by  the 
Commission  in  Docket  Nos.  ER8G-562- 
000.  ER87-122-000  and  EK91-149-000. 

Edison  states  that  it  has  ser\ed  the 
filing  on  WMLP  and  the  Massachusetts 
"Department  of  Public  Utilities. 

Comment  date:  May  6,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commi.ssion. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Prot:edure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  prote.>ts 
should  be  filed  on  or  before  the 
romment  date.  Protests  will  be 
lonsidered  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  O.  Cashell. 

Secretary. 

|FR  Doc.  94-10532  Filed  5-2-94:  8:45  am) 

BtLUNQ  C006  6717-01-P 

[Docket  No.  QF92-54-006] 

Polk  Power  Partners,  L.P.;  Application 
for  Commission  Recertificaticn  of 
Qualifying  Status  of  a  Cogeneration 
Facility 

April  26,  1994. 

On  April  14.  1994,  Polk  Power 
Partners.  L.P.  (Polk)  of  1027  South 
Riiinbow  Boulevard.  Las  Vegas.  Nevada 
89128.  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  Section  292.207(b) 
of  the  Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Polk  County, 
Florida.  On  December  23,  1991,  in 
Docket  No.  QF92-54-000,  Mulberry 
Energy  Company,  Inc.  filed  a  notice  ol 
self-certification  for  a  natural  gas-fueled 
123  MW  combined-cycle  cogeneration 
facility.  In  Docket  No.  QF92-54-001, 
Polk  was  granted  certification  with  a 
power  production  capacity  of  1 18.7 
MVV.  Thermal  energy  from  the  facility 
was  to  be  used  by  an  afHliated  host  for 
the  production  of  liquified  carbon 
dioxide  [61  FERC  1161,030  (1992),  order 
denying  rehearing.  61  FERC  11^,1.300 
(1992),  appeal  pending  sub  nom.  Liquid 
Carbonic  Corp.  v.  FEBC  (D.C.  Cir.  Nos. 
93-1095  et  ai]\-  In  Docket  No.  QF92-54- 
003,  Commission  granted  certification  to 
reflect  change  in  ownership  and  u.se  of 
thermal  output  for  the  product  of  fuel 
grade  ethancl  jfiS  FE'RC  ^62,136  (1993)1. 
.  On  September  3.  1993,  in  Docket  No. 
QF92-54-004,  Polk  filed  a  notice  of  self- 
certification.  In  Docket  No.  QF92-54- 
005,  the  Commission  granted  a  limited 
waiver  of  Commission's  operating  and 
efficiency  standards  [66  reRC  Ti  61,116 
(1994)1.  Instant  recertification  is 
submitted  to  refled  change  in  the 
maximum  net  electric  power  production 
capacity  to  134  MW,  change  in  facility's 
ownership  and  possible  operational 
changes  in  the  facility's  thermal  host. 
Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 


or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 
must  be  served  on  the  applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
LoisD.  Cashell, 
Secretary: 
|FR  Dtx:.  94-10485  Filed  5-2-94,  8:45  am) 

BILUNQ  CODE  6717-01-M 


[Docket  Nos.  CP92-71 5-000,  CP92-715- 
001,  CP92 -719-000.  CP92-719-001.  CP92- 
720-000,  CP92-720-001,  CP93-1  Oft-OOO, 
CP93-108-001,  CP92-721-O00,  CP92-721- 
001,  CP92-730-000.  CPS2-73a-001,  CP92- 
734-000,  and  CP92-734-001] 

Lit>erty  Pipeline  Company;  et  al. 
Lit>erty  Pipeline  Project:  Second  Notice 
of  Postponement  of  Draft 
Environmental  Impact  Statement 

,\pril  26,  1994. 

The  Federal  Energy  Regulator)' 
Commission  (Commission)  staff  notifies 
all  parties  that  Liberty  Pipeline 
Comjjany  (LPC)  filed  a  request  on  April 
5,  1994,  to  suspend  work  on  the  Draft 
Environmental  Impact  Statement  (DEIS) 
of  the  Liberty  Pipeline  Project  (Liberty 
Pioject).  LPC  states  that  the 
postponement  for  at  least  90  days  is 
necessary  to  change  the  upstream 
Liberty  Project  facilities  in  response  to 
changing  market  requirements. 

We  regret  any  difficulties  to  the 
public  and  all  parties  and  agencies  that 
might  result  from  this  second  revision 
by  the  Liberty  Project  applicants  to  the 
proposed  project. 

After  the  Commission's  staff  receives 
and  analyzes  the  information  in  the 
forthcoming  amended  applications,  it 
will  announce  an  EIS  schedule  as  soon 
as  it  is  practicable. 
Lois  D.  Casheil. 
Spcretary. 
|FK  Doc.  94-10486  Filed  5-2-94:  8:45  ami 

BILLING  CODE  e717-01-M 


Federal  Register  /  Vol.  59,  No.  84  /  Tuesday,  hfay  3,  1994  /  Notices 


22841 


[D(icke;  No.  CP94-352-000J 

ColiimbJa  Gulf  Transmission  Co.; 
Application 

Ap-|!  2ft.  1904. 

'  'ake  notice  that  on  April  12. 1994. 
Columbia  Gulf  Transmission  Conioanv 
(Co  umbis  Gulf).  P.O.  Box  683.  Houston, 
Tedas  77001.  filed  in  Docket  No.  CP94- 
3.5  Jf-OOO  an  application  pursuant  to 
sec  tion  7(b)  of  the  Natural  Gas  Act  for 
po  mission  and  approval  to  abandon  a 
tra  Isportation  service  for  Tennessee  Gas 
Pijitline  Company,  a  Division  of 
Te  ilnecp  Inc.,  which  was  authorized  in 
Doiet  No.  CP83-197-O00,  all  as  more 
ful '.}'  set  forth  in  the  application  on  file 
wi  !i  the  Commission  and  open  to 
pu  :lic  inspedion. 

(hlumbia  Gulf  proposes  to  abandon 
tra  isportation  serv'ice  performed  under 
a  gjs  transportation  agreemicnt  dated 
January  10.  1983.  as  amended,  and 
pu '  iuant  to  Columbia  Gulfs  Rate 
Sd  jedule  X-86.  Columbia  Gulf  stales 
thql  it  has  been  transporting  up  to 
12J000  Dekatherms  of  natural  gas  per 
day  from  South  Marsh  Island  Block  99, 
Offshore  Louisiana,  to  the 
int|sconnection  of  its  line  and  the  Blue 
Water  System  in  South  Marsh  Island 
Block  74.  It  is  stated  that  the 
transportation  is  subject  to  a  monthly 
deffliand  charge. 

Columbia  Gulf  e.xplains  that  by  letter 
datted  December  8.  1993.  Tennessee 
req  liested  conversion  of  the 
tra  Importation  service  to  Part  284 
seri/tice.  and  the  parties  executed  an 
Order  No.  636.  FTS-2  Transportation 
Seir,/ice  Agreement  effective  February  1. 
19^4.  providing  for  the  conversion  of 
Part  157  service  to  service  provided 
under  part  284.  Columbia  Gulf  requests 
an  iBffective  date  for  the  abandonment  of 
Janiuar>-  31.  1994.  in  order  that  service 
under  part  284  may  commence  on 
February  1. 1994. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
ap{ilication  should  on  or  before  May  17. 
1904.  file  with  the  Federal  Energy 
Regulatorj'  Commission.  Washington. 
DC  20426.  a  motion  to  intervene  or  a 
prdtest  in  accordance  with  the 
reqqirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  and  385.211)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  inter\ene 


in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  tlie 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  b<^rore  the 
Ccmmisf.ion  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  form.al  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  h.erein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Columbia  Gulf  to 
appear  or  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary'. 
jFR  Doc.  94-10487  Filed  S-2-94;  8:45  am] 

BILUNS  CODE  8717-01-M 

IDocket  No.  CP94-367-000] 

Texas  Eastern  Transmission 
Corporation;  Request  Under  Blanket 
Authorization 

April  26,  1994. 

Take  notice  that  on  April  20. 1994, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern).  P.O.  Box  1642. 
Houston.  Texas  77251-1642.  filed  in 
Docket  No.  CP94-367-000  a  request 
pursuant  to  §§  157.205  and  157.211  of 
the  Regulations  under  the  Natural  Gas 
Act  for  authorization  to  construct  a  new 
delivery  point  to  enable  Texas  Eastern 
to  deliver  natural  gas  to  Middle 
Tennessee  Natural  Gas  Utility  District 
(Middle  Tennessee)  under  the  certificate 
issued  in  Docket  No.  CP82-535-O00. 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Eastern  states  that  Middle 
Tennessee  has  requested  that  Texas 
Eastern  install  two  2-inch  diameter  hot 
taps  and  appurtenant  facilities  on  Texas 
Eastern's  30-inch  diameter  Line  Nos.  25 
and  15  in  Wilson  County.  Tennessee.    . 
Texas  Eastern  indicates  that  the  cost  of 
the  proposed  hot  taps  will  be 
approximately  $53,195  and  that  Middle 
Tennessee  will  pay  all  of  such  costs. 
Texas  Eastern  further  states  that  after 


receipt  of  tlie  authorization  requested  in 
the  instant  application,  it  will  render 
interruptible  transportation  service  for 
Middle  Tennessee  under  Texas 
Eastern's  Rate  Schedule  IT-1.  Texas 
Eastern  states  that  peak  and  average  day 
deliveries  a*  the  proposed  delivery  point 
will  be  10,000  dekatherms  per  day.  It  ii 
indicated  by  Texas  Eastern  that  its 
propo.sal  will  be  accomplished  without 
detriment  or  disadvantage  to  Texas 
Eastern's  other  customers. 

Any  person  or  the  Commission's  st.-jff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)3  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefor,  the  proposed  activity  shall  be 
deemed  to  be  authorized  efTective  the 
date  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant- 
to  section  7(c)  of  the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-10488  Filed  5-2-94;  8:45  am] 

BILUNG  CODE  e7t7-01-M 


Office  of  Energy  Efficiency  and 
Renewable  Energy 

Energy  Conservation  Program  for 
Consumer  Products:  Granting  of  the 
Application  for  Interim  Waiver  and 
Publishing  of  the  Petition  for  Waiver  of 
DOE  Furnace  Test  Procedures  From 
Armstrong  Air  Ccnditioning  Inc.  (Case 
No.  F-070) 

AGENCY:  Office  of  Energy  Efficiency  and  ^ 
Renewable  Energy.  Department  of 
Energy. 
ACTION:  Notice. 

SUMMARY:  Today's  notice  publishes  a 
letter  granting  an  Interim  Waiver  to 
Armstrong  Air  Conditioning  Inc. 
(Armstrong)  from  the  existing 
Department  of  Energy  (DOE)  test 
procedure  regarding  blower  time  delay 
for  the  company's  GUK  and  GCK 
condensing  gas  furnaces,  and  GUJ,  GCJ, 
and  GHJ  non-condensing  gas  furnaces. 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  Armstrong. 
Armstrong's  Petition  for  Waiver  requests 
DOE  to  grant  relief  from  the  IX)E 
furnace  test  procedure  relating  to  the 
blower  time  delay  specification. 
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Armstrong  seeks  to  test  using  a  blower 
delay  time  of  30  seconds  for  its  GUK 
and  CCK  condensing  gas  furnaces  and 
GUI.  GC),  and  GHJ  non-condensing  gas 
furnaces  instead  of  the  specified  1.5- 
minute  delay  between  burner  on-time 
and  blower  on-time.  The  Department  is 
soliciting  comments,  data,  and 
information  respecting  the  Petition  for 
Waiver. 

DATES:  DOE  will  accept  comments,  data, 
and  information  not  later  than  June  2, 
1994. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy.  Case  No.  F-070. 
Mail  Stop  EE-43,  room  5E-06fi, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.  Washington,  DC  20.585. 
(202)586-7140. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cyrus  H.  Nasseri.  U.S.  Department  of 
Energy.  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-431,  Forrestal  Building.  1000 
Independence  Avenue,  SW., 
Washington.  DC  2C585,  (202)  586- 
7140 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-72,  Forrestal 
Building,  1000  Independence  Avenue. 
SW..  Washint;ton.  DC  20585.  (202) 
58&-9507 
SUPPLEMENTARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conser\'ation 
Act  (EPCA)!  Public  Law  94-163,  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619,  92  Stat.  326B,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357,  and  the  Energy 
Policy  Act  of  1992  (EPAct),  Public  Law 
102-486. 106  Stat.  2776.  which  requires 
DOE  to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  part 
430,  subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430.27  on  September  26, 1980. 
creating  the  waiver  process.  45  FR 
64108.  Thereafter,  DOE  further  amended 
the  appliance  test  procedure  waiver 


process  to  allow  the  Assistant  Secretary' 
for  Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
Interim  Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
November  26,  1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily,  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures,  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Secretary  to  grant  an  Interim  Waiver 
when  it  is  determined  that  the  applicant 
will  experience  economic  hardship  if 
the  Application  for  Interim  Waiver  is 
denied,  if  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted,  and/ 
or  the  Assistant  Secret-ary  determines 
that  it  would  be  desirable  for  public 
policy  reasons  to  grant  immediate  relief 
pending  a  determination  on  the  Petition 
for  Waiver.  An  Interim  Waiver  remains 
in  effect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  March  11,  1994,  and  the 
addendum  of  April  6, 1994,  Armstrong 
filed  an  Application  for  Interim  Waiver 
regarding  blower  time  delay. 
Armstrong's  Application  seeks  an 
Interim  Waiver  from  the  DOE  test 
provisions  that  require  a  1.5-minute 
time  delay  between  the  ignition  of  the 
burner  and  starting  of  the  circulating  air 
blower.  In.stead,  Armstrong  requests  the 
allowance  to  test  using  a  30-second 
blower  time  delay  when  testing  its  GUK 
and  GCK  condensing  gas  furnaces  and 
GUJ,  GC),  and  GHJ  non-condensing  gas 
furnaces.  Armstrong  states  that  the  30- 
second  delay  is  indicative  of  how  these 
furnaces  actually  operate.  Such  a  delay 
results  in  an  increase  in  AFUE  of  1.2 
percentage  points  for  GUK  and  GCK 
condensing  gas  furnaces,  and  0.8 
percentage  point  for  GUJ,  GCJ,  and  GHJ 
non-condensing  gas  furnaces.  Since 
current  DOE  test  procedures  do  not 
address  this  variable  blower  time  delay, 
Armstrong  asks  that  the  Interim  Waiver 
be  granted. 


The  Department  has  published  a 
Notice  of  Proposed  Rulemaking  on 
August  23.  1993,  (58  FR  44583)  to 
amend  the  furnace  test  procedure, 
which  addresses  the  above  issue. 

Previous  waivers  for  this  type  of  time 
blower  delay  control  have  been  granted 
by  DOE  to  Coleman  Company,  50  FR 
2710.  January  18, 1985;  Magic  Chef 
Company,  50  FR  41553,  October  11, 
1985;  Rheem  Manufacturing  Company, 
53  FR  48574,  December  1.  1988,  56  FR 
2920,  January  25.  1991,  57  FR  10166, 
March  24.  1992.  and  57  FR  34560. 
August  5. 1992;  Trane  Company,  54  FR 
19226.  May  4,  1989,  56  FR  6021. 
February  14.  1991.  57  FR  10167.  March 
24.  1992.  57  FR  22222,  May  27,  1992. 
and  58  FR  68138.  December  23,  1993; 
Lennox  bidu.stries.  55  FR  50224, 
December  5, 1990,  57  FR  49700. 
November  3.  1992.  58  FR  68136, 
December  23.  1993.  and  58  FR  68137. 
December  23. 1993;  Inter-City  Products 
Corporation,  55  FR  51487,  December  14, 
1990,  and  56  FR  63945.  December  6. 
1991;  DMO  Industries,  56  FR  4622, 
February  5,  1991;  Heil-Quaker 
Corporation,  56  FR  6019.  February  14. 
1991;  Carrier  Corporation.  56  FR  6018. 
February  14.  1991,  57  FR  38830.  August 
27,  1992.  58  FR  68131,  December  23, 
1993,  58  FR  68133.  December  23, 1993 
and  59  FR  14394,  March  28,  1994; 
Amana  Refrigeration  Inc..  56  FR  27958, 
June  18, 1991.  55  FR  63940,  December 
6.  1991,  57  FR  23392.  June  3. 1992.  and 
58  FR  68130,  December  23, 1993: 
Snyder  General  Corporation,  56  FR 
54960,  September  9,  1991;  Goodman 
Manufacturing  Corporation,  56  FR 
51713.  October  15,  1991,  57  FR  27970. 
June  23, 1992  and  59  FR  12586,  March 
17,  1994;  The  Ducane  Company  Inc.,  56 
FR  63943,  December  6,  1991,  57  FR 
10163,  March  24,  1992.  and  58  FR 
68134.  December  23,  1993;  .\rmstrong 
Air  Conditioning.  Inc.,  57  FR  899, 
January  9, 1992,  57  FR  10160.  March  24. 
1992.  57  FR  10161,  March  24, 1992,  57 
FR  39193.  August  28,  1992.  and  57  FR 
54230,  November  17,  1992;  Thermo 
Products,  Inc.,  57  FR  903,  January  9, 
1992;  Consolidated  Industries 
Corporation,  57  FR  22220,  May  27, 
1992;  Evcon  Indu.stries,  Inc.,  57  FR 
47847.  October  20.  1992;  and  Bard 
Manufacturing  Company,  57  FR  53733. 
November  12, 1992.  Thus,  it  appears 
likely  that  the  Petition  for  Waiver  will 
be  granted  for  blower  time  delay. 

In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  DOE 
having  granted  a  waiver  for  a  similar 
product  design,  it  is  in  the  public 
interest  to  have  similar  products  tested 
and  rated  for  energy  consumption  on  a 
comparable  basis. 
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Therefore,  based  on  the  above,  DOE  is 
granting  Armstrong  an  Interim  Waiver 
I  )r  its  Gb'K  and  GCK  condensing  gas 
f  irnaces  and  GUJ,  GCJ,  and  GHJ  non- 
[  ondensing  gas  furnaces.  Pursuant  to 
;  aragraph  (e)  of  §  430.27  of  the  Code  of 

ederal  Regulations  part  430,  the 
:  )ilowing  letter  granting  the  Application 

)r  Interim  Waiver  to  Armstrong  was 
issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 
130.27.  DOE  is  hereby  publishing  the 

Petition  for  Waiver"  in  its  entirety.  The 
:  etition  contains  no  confidential 

iformation.  The  Department  solicits 
;ommen(s.  data,  and  infonnation 
■  jspecting  the  petition. 

Issued  in  Washington,  DC,  April  20,  1994. 

rank  M.  Stewart.  )r., 

^cling  Oiwfof  Staff.  Energ}'  Efficiency  and 
Icnewabie  Energy. 

^T.  Bruce  R.  Maiko. 
If/re  President.  Product  Engineering 
Armstrong  Air  Conditioning  Inc..  421 
Monroe  Street.  Belkvue,  OH  44fill. 
Dear  Mr.  Maiko;  This  is  in  response  to  your 
arch  11. 1994,  and  the  add«ndum  of  April 
)[  1994,  Application  fur  Interim  Waiver  and 
■^itition  for  Waiver  from  the  Department  of 
iiergy  (DOE)  test  procedure  regarding 
Mower  time  delay  for  Armstrong  Air 
iinditioning  Inc.  (Armstrong)  GHK  and  (XX 
yndensing  gas  furnaces,  and  GUI.  GCJ,  and 
4HI  non-condensing  gas  furnaces. 
I  Previous  waivers  for  this  typw  of  timed 
ijowor  delay  control  have  been  granted  by 
JOE  to  Colnman  Company.  50  FR  2710. 
4nuary  18,  1985;  Magic  Chef  Company,  50 
■R  41553.  October  11,  1985;  Rhocm 
i.<anufactur!ng  Company.  53  FR  4«.'i74. 
X'cember  1, 1988.  56  FR  2920.  January  25, 
1091.  57  FK  10166,  March  24,  1992.  and  57 
K.  34560.  August  5,  1992;  Trane  Company. 
^4  FR  1922f:,  May  4, 1989,  56  FR  6021, 
Ftrbruary  14,  1991.  57  FR  10167,  March  24, 
1992,  57  FR  22222,  May  27.  1992.  and  58  FR 
(i8l38,  December  23,  1993;  Lennox 
Industries,  55  FR  50224.  Dccemlxir  5.  1990, 
57  FR  49700,  November  3.  1992.  58  FR 
68136,  December  23,  1993.  and  58  FR  68137, 
Di'cember  23,  1993;  Inter-City  Pro<!ucts 
C4)rporation,  55  FR  51487.  December  14, 
1990.  and  56  FR  63945,  December  6, 1991; 
DMO  Industries,  56  FR  4622,  February  5, 

991;  Heil-Quaker  Corporation.  56  FR  6019. 
rtbruary  14.  1991;  Carrier  Cor}K)ration.  56  FR 
(iil8,  Februar>'  14,  1991.  57  FR  38630, 
i  l|jgust  27.  1992.  58  FR  68131,  December  23. 

$93,  58  FR  68133,  December  23,  1993  and 
59  FR  14394.  March  28,  1994;  Amana 
Refrigeration  Inc..  56  FR  27958,  June  18, 
i991,  56  FR  63940,  December  6, 1991.  57  FR 
23392,  June  3, 1992,  and  58  FR  68130, 
December  23,  1993;  Snyder  General 
Corporation,  56  FR  54960,  September  9, 
1991:  Goodman  Manufacturing  Corporation, 
56  FR  51713,  October  15, 1991,  57  FR  27970, 
June  23, 1992  and  59  FR  12586,  March  17, 
M94;  The  Ducane  Company  Inc.,  56  FR 
4lQ43  December  6,  1991 ,  57  FR  10163, 
March  24,  1992,  and  58  FR  68134.  December 
23, 1993;  Armstrong  Air  Conditioning,  Inc., 
."57  FR  899,  January  9, 1992,  57  FR  10160, 


March  24.  1992,  57  FR  10161,  March  24, 
1992,  57  FR  39193.  August  28.  1992,  and  57 
FR  54230.  November  17,  1992;  Thermo 
Products.  Inc.,  57  FR  903,  Jenuary  9.  1992; 
Consolidated  Industries  Coqwration,  57  FR 
22220,  May  27,  1992;  Evcon  Industries,  Inc.. 
57  FK  47847,  October  20, 1992:  and  Bard 
Manufacturing  Company,  57  FR  53733, 
November  12. 1992.  Thus.  It  appears  likely 
that  the  Petition  for  Wdivur  will  be  granted 
for  blower  time  delay. 

Armstrong's  Application  for  Interim 
Waiver  does  not  provide  sufficient 
infomiation  to  evaluate  what,  if  any. 
economic  impact  or  competitive 
disadvantage  Armstrong  will  likely 
experience  absent  a  favoralile  determination 
on  its  application. 

However,  in  those  instances  where  the 
likely  success  of  the  Petition  for  Waiver  has 
been  demonstrated,  based  upon  DOE  having 
granted  a  waiver  for  a  similar  product  design, 
it  is  in  the  public  interest  to  have  similar 
products  tested  and  rated  for  energy 
consumption  on  a  comparable  basis. 

Therefore,  Armstrong's  Application  for  an 
Interim  Waiver  from  the  DOE  test  procedure 
for  its  GUK  and  GCK  condensing  gas 
furnaces,  and  GliJ,  GCJ,  and  CHJ  non- 
condensing  gas  hirnaccs  regarding  blower 
time  delay  is  granted. 

Amistn)ng  shall  be  permitted  to  test  its 
(;UK  and  GCK  condimsing  gas  furnaces,  and 
GUJ.  GCJ.  and  GHJ  non-condensing  gas 
furnaces  on  the  basis  of  the  test  procedures 
specified  in  10  CFR  Part  430,  Subpart  B, 
Appendix  N,  with  the  modification  set  forth 
below: 

(i)  Section  3.0  in  Appendix  N  is  deleted 
and  replaced  with  the  following  par.igraph: 

3.0    Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in 
Section  9  in  ANSI/ASHRAE  103-82  with  the 
exception  of  Sections  9.2.2.  9.3.1.  and  9.3.2, 
and  the  inclusion  of  the  following  additional 
procedures: 

(ii)  Add  a  new  paragraph  3.10  in  Appendix 
N  as  follows: 

3.10    Gas- and  Oil-Fueled  Q'ntral 
Furnaces.  After  equilibrium  conditions  are 
achieved  following  the  cool-down  test  and 
the  roquirod  measurements  performed,  turn 
on  the  furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple  grid 
described  above,  at  0.5  and  2.5  minutes  after 
the  main  bumer(s)  comes  on.  After  the 
burner  start-up,  delay  the  blower  start-up  by 
1.5  minutes  (t-)  unless:  (1)  The  furnace 
employs  a  single  motor  to  drive  the  power 
burner  and  the  indoor  air  circuh^tion  blower, 
in  which  case  the  burner  and  blower  shall  be 
started  together;  or  (2)  the  furnace  is  designed 
to  operate  using  an  unvarying  delay  time  that 
is  other  than  1.5  minutes,  in  which  case  the 
fan  control  shall  be  permitted  to  start  the 
blower;  or  (3)  the  delay  time  results  in  the 
activation  of  a  temperature  safety  device 
which  shuts  off  the  burner,  in  which  case  the 
fan  control  shall  be  permitted  to  start  the 
blower.  In  the  latter  case,  if  the  fan  control 
is  adjustable,  set  it  to  start  the  blower  at  the 
highe.st  temperature.  If  the  fan  control  is 
permitted  to  start  the  blower,  measure  time 
delay  (t  - )  using  a  stop  watch.  Record  the 
measured  temperatures.  During  the  heat-up 
test  fur  oil-fueled  furnaces,  maintain  the  draft 


in  the  flue  pipe  within  ±0.01  Inch  of  water 
column  of  the  manufacturer's  rccommendt^d 
on-period  draft. 

This  Intitrim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  tlie  company.  This 
Interim  Waiver  may  be  removed  or  modified 
at  any  time  upon  a  determination  that  the 
factual  basis  underlying  the  application  is 
incorrect. 

The  Interim  Waiver  sliall  remain  in  effect 
for  a  period  of  180  days  or  until  DOE  acts  on 
the  Petition  for  Waiver,  whichever  is  sooner, 
and  may  Ixj  extended  for  an  additional  180- 
day  period,  if  necessary. 

Sincerely, 
Frank  M.  Stewart,  Jr.. 

Acting  Chief  of  Staff .  Energy  Efficiency  ond 
ffenewable  Energy. 

March  11,  1994. 

Assistant  Secretary.  Conservation  and 
Renewable  Energy.  United  Static 
Department  of  Energy.  1000 
Independence  .4vp.,  SVV.,  Washington. 
DC  20565. 
Subject:  Petition  for  Wavier  and  Application 
of  Interim  W.Tiver. 

Cientlemen:  This  is  a  Petition  for  Waiver 
and  application  of  Interim  Waiver  submitted 
pursuant  to  Title  10  CFR  430.28.  Waiver  is 
rr:quested  from  the  test  procedure  for 
measuring  Furnace  Energy  Consumption  as 
found  in  appendix  H  to  subpart  B  of  part  430 

The  current  test  requires  a  1.5  minute 
delay  between  burner  ignition  and  the  start 
of  the  circulating  air  blower.  Armstrong  Air 
Conditioning  Inc.  is  requesting  waiver  and 
authorization  to  use  a  timed  on  delay  Instead 
of  the  specified  1.5  minutes  for  blower  start- 
up after  main  burner  ignition.  Arm.strong 
intends  to  use  a  fixed  timing  control  on  our 
Gt  .'K  and  (X^K  condensing  gas  furnaces  and 
on  our  GUJ.  GCJ.  and  GHJ  non-condensing 
gas  furnaces  to  gain  additional  energy  savings 
that  are  achieved  with  the  use  of  shorter 
blower  on  times. 

Test  data  for  these  furnaces  with  a  timed 
on  delay  indicates  an  increase  in  AFUE.  The 
use  of  a  timed  on  delay  reduces  flue  losses 
thus  increasing  furnace  efficiency  Copies  of 
confidential  test  data  confirming  these  energy 
savings  will  be  forwarded  to  you  upon 
request. 

The  cummt  test  procedure  docs  not  give 
Armstrong  credit  for  the  energy  savings  that 
can  be  obtained  using  fixed  timing.  ASHRAE 
103-1993  test  pnK:edure  that  is  under 
ctmsideration  by  D.O.E.  addresses  the  use  of 
timed  blower  operation.  Section  9.6.1  of 
ASHR.\E  103-1993  requires  testing  of  a 
furnace  with  this  t>pe  of  control  to  be  set  to 
its  maximum  setting.  Armstrong's  intent 
would  be  to  request  testing  at  ihis  maximum 
setting.  Granting  of  this  Waiver  permits 
testing  of  similar  competitive  products  to  be 
rated  on  a  comparable  basis  to  that  of 
Armstrong. 

Armstrong  is  confident  that  this  Waiver 
will  be  granted,  and  therefore  requests  an 
Interim  Waiver  be  granted  until  a  final  ruling 
is  made.  Armstrong,  as  well  as  other 
manufacturers  of  domestic  furnaces,  have 
been  granted  similar  waivers. 

Manufacturers  that  domestically  market 
similar  products  have  be«'n  sent  a  copy  of 
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Uiis  Petition  for  Waiver  and  Application  for 
laitrim  Waiver. 
Sincerely, 
Arrr.ilrong  Air  Conditioning  Inc. 
Bruco  R.  Mrtike, 
Vice  Prr^iiiient  Product  Engineering. 

April  6.  1994. 

Ai'^hfnii  Secretary,  Confervation  and 
F.fr.cwahle  Energy.  Unitfd  StntP'! 
Department  of  Energy.  1000 
Independence  Ave.,  SW..  Wastiini>t^'n, 

Al'orifirn:  Mr.  Cvtus  Ni-'.ssuri. 
Siibjfx?.  March  11, 1994  Petitiun  for  Waiver 
.Add''ndum. 

Sin  lnr.dvertpntly  in  our  Petition  fi.r 
Waiv'jr  ?.r.d  application  for  Interim  Waivrr. 
the  delay  on  timing  and  the  addifionnl 
incrpase  in  AFUE  was  left  out.  Our  intnnt  is 
to  use  a  30  s«cond  delay  between  burner 
ignition  and  the  start  of  the  circjlalir.g  air 
blower.  An  increase  of  1.2  percentage  points 
in  AFUE  can  be  achieved  on  the  GliK  and 
(XZK  condensing  furnaces  and  an  i.ncrease  of 
.8  percentage  points  on  the  Glvl,  W'J,  ai.d 
GHJ  furnaces. 

Please  consider  this  informatiDn  upon 
reviewlrg  the  Petition  for  Waiver  and 
applicativj-n  for  Interim  Waiver.  Should  you 
require  any  additional  information,  please 
feel  free  to  contact  me. 

Sincerely, 
Armstrong  Air  Conditioning  Inc. 
Bruce  R.  Maike, 

Vice  President  Product  Engint^'ring 
[FR  Doc.  94-10577  Filed  &-2-a-!;  8;45  a:r.] 

BILUNO  CODE  e450-01-M 

(Case  No.  F-C69) 

Energy  Conservation  Program  for 
Consumer  Products:  Granting  of  the 
Application  for  Interim  Waiver  and 
Publishing  cf  the  Petition  for  Waiver  of 
DOE  Furnace  Test  Procedures  From 
DM0  Industries 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  DOE. 
ACTION:  Notice. 

SUMMARY:  Today's  notice  publishes  a 
letter  granting  an  Interim  VVaiver  to 
DMO  Industries  (DM0)  from  the 
existing  Department  of  Energy  (DOE) 
test  procedure  regarding  blower  time 
delay  for  the  company's  HDS  series  gas 
furnaces. 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  DMO. 
DMO's  Petition  for  Waiver  requests  DOE 
to  grant  relief  from  the  IX)E  furnace  test 
procedure  relating  to  the  blower  time 
delay  specification.  DMO  seeks  to  test 
using  a  blower  delay  time  of  30  seconds 
for  its  HDS  series  gas  furnaces  instead 
of  the  specified  1.5-minute  delay 
between  burner  on-time  and  blower  on- 
time.  The  Department  is  soliciting 


coni.ments,  data,  and  information 
respecting  the  Petition  for  Waiver. 
DATES:  DOE  will  accept  comments,  data, 
and  information  not  later  than  June  2, 
1394. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Dt-partment 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Cose  No.  F-069, 
Mail  Stop  EE-43,  room  5C-066. 
Forrestal  Building,  ICOO  hidependence 
Avenue,  SW..  Washington,  DC  20585, 
(202)  58&-7140. 

FCR  FURTHER  INFORMATION  CONTACT: 
Cyrus  H.  Nasseri,  U.S.  Dep3rtment  of 
Energy,  Office  of  Energy  Efficieri'jy 
and  Renewable  Energy,  Mail  Station 
EE^31,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  58fi- 
7140. 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-72,  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585,  (202) 
586-9507. 
SUPPLEMENTARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  establi'^hed  pursuant 
to  the  Energy  Policy  and  Conser\'ation 
Act  (EPCA),  Public'Uw  94-163.  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619,  92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (N.\ECA). 
Public  Lavy  100-12,  the  National 
Appliance  Energy  Conser\ation 
Amendments  of  1988  (N.'\EC\  1988). 
Public  Law  100-357,  and  the  Energy 
Policy  Act  of  1992  (EPArt),  Public  Law 
102-486, 106  Stat.  2776,  which  requires 
DOE  to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  part 
430,  subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430.27  on  September  26, 1980, 
creating  the  waiver  process.  45  FR 
64108,  Thereafter,  DOE  further  amended 
the  appliance  test  procedure  waiver 
process  to  allow  the  Assistant  Secretary 
for  Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
Interim  Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
November  26,  1986. 


The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily,  test  procedures  for  a 
particular  b.isic  mode!  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescrib  jd  test  procedures,  or  when  the 
prescribed  test  procedures  may  evaluate 
the  banic  modtl  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inciccurate  comparative  data.  Waivers 
gi'nerally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  rt  solving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Secretary  to  grant  an  Interim  Waivor 
whon  it  is  determined  that  the  applicant 
will  exprrienf:e  economic  hardship  if 
the  Application  for  Interim  Waiver  is 
denied,  if  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted,  and/ 
or  the  -Assistant  Secretary  determines 
that  it  would  be  desirable  for  public 
policy  reasons  to  grant  immediate  relief 
pending  a  determination  on  the  Petition 
for  Waiver.  An  Interim  Waiver  rem.iins 
in  effect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  March  4,  19'94.  DMO  filecf  an 
Application  for  Interim  Waiver 
regarding  blower  time  delay.  DMO's 
Application  seeks  an  Interim  Waiver 
from  the  DOE  test  provisions  that 
require  a  1.5-minute  time  delay  betwotu 
the  ignition  of  the  burner  and  starting  of 
the  circulating  air  blower.  Instead.  DMO 
requests  the  allowance  to  test  using  a 
30-second  blower  time  delay  when 
testing  its  HDS  series  gas  furnaces.  DMO 
states  that  the  30-second  delay  is 
indicative  of  how  these  furnaces 
actually  operate.  Such  a  delay  results  in 
an  increase  in  AFUE  of  2.0  percentage 
points.  Since  current  DOE  test 
procedures  do  not  address  this  variable 
blower  time  delay,  DMO  asks  that  the 
Interim  Waiver  be  granted. 

The  Department  has  published  a 
Notice  of  Proposed  Rulemaking  on 
August  23, 1993,  (58  FR  44583)  to 
amend  the  furnace  test  procedure, 
which  addresses  the  above  issue. 

Previous  waivers  for  this  type  of  time 
blower  delay  control  have  been  granted 
by  DOE  to  Coleman  Company,  50  FR 
2710,  January  18,  1985;  Magic  Chef 
Company,  50  FR  41553,  October  11, 
1985;  Rheem  Manufacturing  Company, 
53  FR  48574,  December  1, 1988,  56  FR 
2920,  January  25, 1991,  57  FR  10166, 
March  24, 1992,  and  57  FR  34560. 
August  5,  1992;  Trane  Company,  54  FR 
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1226,  May  4.  1989.  56  FR  6021. 
■^bruary  14. 1991.  57  FR  10167.  March 

1992.  57  FR  22222.  May  27.  1992. 
id  58  FR  68138.  December  23.  1993: 

;nnox  Lndustries.  55  FR  50224. 
cember  5.  1990.  57  FR  49700. 
vember  3.  1992.  58  FR  68130. 
cember  23. 1993,  and  58  FR  68137. 

icember  23, 1993;  Inter-City  Products 

jrporation.  55  FR  51487,  December  14. 

190,  and  56  FR  63945.  December  fi. 

>91;  DM0  Industries,  56  FR  4622. 

ibruar}'  5.  1991;  Hell-Quaker 

irporation.  56  FR  6019,  February  14. 

091;  Carrier  Corporation,  50  FR  6018. 
Iffcbruar>'  14,  1991.  57  FR  38830.  August 
^7, 1992,  58  FR  68131,  December  23. 
1993,  58  FR  68133.  December  23, 1993 
dnd  59  FR  14394,  March  28.  1994; 
;*jnana  Refrigeration  Inc.,  56  FR  27958, 
Jlime  18,  1991,  58  FR  63940.  December 
^.  1991.  57  FR  23392,  June  3, 1992,  and 
38  FR  68130,  December  23, 1993; 
Snyder  Genera!  Corporation,  56  FR 
3^960,  September  9.  1991;  Goodman 
!/Ianufacturing  Corporation,  56  FR 
;    713,  October  15.  1991.  57  FR  27970. 
Jl  ne  23. 1992  and  59  FR  1258G.  March 
1  '.  1994;  The  Ducane  Company  Inc.,  56 
I'  U>3943,  December  6.  1991,  57  FR 
1 11163.  March  24, 1992,  and  58  FR 

<  i  1134.  December  23.  1993;  Arm.strong 
J  ur  Conditioning,  Inc.,  57  FR  899. 
liiuarv  9,  1992,  57  FR  10160,  March  24, 
1^92.  57  FR  10161,  March  24.  1992,57 
rk  39193,  August  28, 1992.  and  57  FR 

:  4230.  November  17. 1992;  Thermo 
r  oduclr,.  Inc.,  57  FR  903,  January  9, 
■  ')92;  Consolidated  Industries 
Cfcrporation,  57  FR  2222'J,  May  27. 
:  992;  Evcon  Industries,  Inc.,  57  FR 
'  '847,  October  20, 1992;  and  Bard 
1/  anufacturing  Company.  57  PR  53733, 
IJavember  12,  1992.  Thus,  it  appears 
li  ;ely  that  the  Petition  for  Waiver  will 

I  ( I  granted  for  blower  time  delay. 

In  those  instances  where  the  likely 

<  I  ctess  of  the  Petition  for  Waiver  has 
\  (  en  demonstrated  based  upon  DOE 

I I  iving  granted  a  waiver  for  a  similar 
{   oduct  design,  it  is  in  the  public 

i "  terest  to  have  similar  products  tested 
t  :id  r.-ited  for  energy  consumption  on  a 
((  mparable  basis. 

Therefore,  based  on  the  above.  DOE  i  > 
J  ranting  DMO  an  Interim  V»aiver  for  its 
H  JS  series  gas  furnaces.  Pursuant  to 
{ i  ragraph  (e)  of  §  430.27  of  the  Code  of 
i  iideral  Regulations  part  4.'h0.  the 
fallowing  letter  granting  the  Appiif;ation 
f  ]  r  Interim  Waiver  to  DMO  was  issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 

I  i  irt  430.27,  DOE  is  hereby  publishing 

t  e  "Petition  for  Waiver"  in  its  entirety. 
' '  le  peiition  contains  no  confidential 
i :  formation.  The  Department  solicits 

I I  inments,  data,  ami  information 
1   ^ipetrting  the  petition. 


Issued  iii  Washington,  DC  April  19,  1994. 

Frank  M.  Stewart,  Jr., 

AcUng  Chief  of  Staff.  Ener^  Efficiency  and 
Renewable  Energy. 

April  19.  1994. 

Mr.  K>'u  S.  Hwang.  P.E., 

Manaf;er  of  Engineering.  Fesearch.  and 

Uevflnpinent.  DMO  Industries.  P.O.  Box 
900.  Wallacehurg.  Ontario  N8A  5E5. 
Dear  Mr.  Hwang:  This  is  in  response  to 
your  March  4, 1994,  Application  for  Interim 
Waiver  and  Petition  for  Waiver  from  the 
Dt;partmcnt  of  Energy  (DOE)  test  procedure 
regarding  blower  time  delay  for  D.MO 
Industries  (DMO)  HDS  series  gas  furnaces. 
Prt'vious  waivers  for  this  type  of  timed 
blowt-r  delay  control  have  been  granted  by 
DOE  to  Cxjlnman  Company,  50  FK  2710, 
lanuary  18. 1985:  Magic  Chef  Company,  50 
FK  41.S5.?.  October  11.  1985:  Rheem 
Manufacturing  Company,  53  FR  48574. 
December  1. 1988.  56  FR  2920.  January  25. 

1991.  57  FR  10166.  March  24.  1992.  and  57 
FR  345HO.  August  5. 1992;  Trane  Companv. 
54  FR  19226.  May  4,  1989,  56  FR  6021, 
Fcbniarv  14.  1991,  57  FR  10167.  March  24. 

1992.  57  FR  22222.  May  27,  1902,  and  5.B  FK 
68133.  Decemljer  23.  1993:  Lennox 
Industries,  55  FR  50224,  IX.-crmb»!r  5.  1900. 
57  FR  4'.)700.  November  3.  1992.  58  FR 
68136.  D'^ceniber  23.  1993.  and  58  FR  68137. 
Doicmber  23.  1993;  Inter-Ciiy  Products 
Corporation.  55  FR  51487.  December  14. 

1990.  and  56  FR  63945,  U«!CPmber  6.  1901; 
DMO  Indu.st.-ies,  56  FR  4622,  February  5. 
1991:  Heil-QudkcrCirporalion.  56  FR6010. 
February  14.  1991;  furrier  Corjxjraiion.  56  FR 
6018,  Febpaary  14.  1931.  57  FK  33830. 
August  27.  1992,  58  FR  68131.  DecemlH^r  23. 

1993.  58  FR  68133.  December  23. 1993  and 
59  FR  14394.  March  28.  1994:  Amana 

Ri  frigeriilion  Inc..  56  FR  27938.  June  18. 

1991.  56  FR  63940.  December  6.  1991.  57  FR 
23392.  !une  3.  1992.  and  53  FR  68130. 
DecomlKT  23.  1993:  Snyder  General 
Corporation,  56  FR  54960.  Septemb'-r  9, 
1991;  Cioodman  Ma."iufa(.turiiij;Corp<;rati(in. 

56  FR  51713,  Octol)er  15,  1991.  57  FR  27970, 
June  23,  1992  and  59  FR  12586,  March  17, 
1994;  T!>.o  Du(  anc  Company  Ir.c.  56  FR 
63943.  December  6,  1991.  57  FK  10163. 
March  24.  1992,  .ind  58  FR  68134.  Dicem.Drr 
23.  1993;  Armstrong  Air  ConditioniuR.  Inc., 

57  F.^  899,  Ia.nuar\'  9, 1992.  57  FR  10160, 
March  24.  1992,  57  FR  lOiei,  March  24. 

1992.  57  rR39193.  August  28.  1992.  ond  57 
FR  54230,  November  17.  1992:  Th(5rmo 
Products.  Inc.,  57  FR  903,  January  9,  1992: 
Consolidated  Industries  Corporation.  57  FR 
:''220.  Mhv  27, 1P92,  Evcon  Industries.  Inc.. 
57  FR  47847,  October  20. 1992:  and  Bard 
Manufacturing  Company,  57  FK  53733. 
Noverrber  12.  1992.  Thus,  it  appears  likely 
that  the  I'eliticm  for  Waiver  will  be  granted 
for  blower  time  delay. 

D.MO's  .Application  for  Interim  Waiver 
(iiHis  not  pnnide  sufficient  infonnatii/n  to 
evaluate  what,  if  any.  economic  impact  or 
coinpetiti\e  disadvantage  DMO  will  likely 
experience  a^wenf  a  favorable  deU^rmination 
on  its  application. 

However,  in  those  in.stanccs  whern  the 
likely  success  of  the  Petition  for  Waiver  has 
been  demonstrated,  based  upon  IX)E  having 
granted  a  waiver  for  a  similar  product  design. 


it  is  in  the  public  interest  to  have  similar 
products  tested  and  rated  for  energy 
consumption  on  a  comparable  basis. 

Therefore.  DMO's  Application  for  an 
Interim  Waiver  from  the  DOE  test  procedure 
for  its  HDS  series  gas  furnaces  regarding 
blower  time  delay  is  granted. 

DMO  shall  be  permitted  to  test  its  HDS 
series  gas  furnaces  on  the  basis  of  the  test 
procedures  specified  in  10  CFR  Part  4  30. 
Subpart  B,  Appendix  N,  with  the 
modification  set  forth  below: 

(i)  Section  3.0  in  Appendix  N  is  deh'ted 
and  replaced  with  the  following  pariij;r.:ph; 

3.0    Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in 
Section  9  in  ANSl/ASHRAE  103-82  with  the 
exception  of  Sections  9.2.2,  9.3.1.  and  9.3.2, 
and  the  inclusion  of  the  following  additional 
pnx:edures: 

(ii)  Add  a  new  paragraph  3.10  in  Appendix 
N  as  follows: 

3.10    Gas-  and  Oil-Fueled  Central 
Fiirnaccs.  After  equilibrium  conditions  are 
achieved  following  the  cool-down  test  and 
the  required  measurements  performed,  turn 
on  the  furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple  grid 
doscrilied  above,  at  0  5  and  2.5  minutes  after 
the  main  burncds)  comes  on.  After  the 
burner  start-up.  delay  the  blower  start-up  by 
1.5. minutes  (t-)  unless: 

(1)  The  furnace  employs  a  single  motor  to 
drive  the  power  burner  and  the  indoor  air 
circulation  blower,  in  which  case  the  burner 
and  blower  shall  be  started  together,  or 

(2)  Thi  furnace  is  designed  to  operate 
using  an  unvarying  delay  time  that  is  other 
than  1.5  minutes,  in  Mhich  case  the  fan 
control  shall  Ite  peimitted  to  start  the  blower, 
or 

(3)  The  delay  lime  results  in  the  activation 
of  a  temperature  safety  device  which  shuts 
off  the  burner,  in  which  cise  the  fan  control 
shall  be  permitted  to  start  the  blower.  In  the 
latter  case,  if  the  fan  control  is  adjustablp,  set 
it  to  start  thf  blower  at  the  highest 
temperature.  If  the  fan  control  is  permitted  to 
start  the  blower,  measure  time  delay  (t) 
using  a  stop  witch.  Record  the  measured 
temperatures.  During  the  heat-up  test  for  oil- 
fueled  furr.accs.  maintain  the  druft  in  the  flue 
pipe  within  0.01  inch  of  water  column  of  the 
m.Tnuf.'cturer's  nrcommcnded  on-period 
draft. 

This  Interim  Waiver  is  bastrd  upon  the 
presumed  validitA-  of  statpments  and  all 
allejjations  submitted  by  the  company.  This 
Interim  Waiver  may  \te  removed  or  modified 
at  any  time  upon  a  determination  that  the 
factual  basis  underlying  the  application  is 
incorrect 

The  Interim  Waiver  shall  rt>main  in  efTect 
for  a  period  of  180  days  or  until  DOE  acts  on 
the  Petition  for  Waiver,  whichever  is  sooner, 
and  may  be  extended  for  an  additional  180- 
day  period,  if  necessary. 
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Sincerely, 
Frank  M.  Stewart.  Jr., 

Acting  Chief  of  Staff.  Energy  Efficiency  and 
Renewable  Energy. 

March  4, 1994. 

Assi.'itant  Secretary,  Consen-adon  and 
Benewabie  Energy,  United  States 
Department  of  Energy.  1000 
Independence  Avenue.  S\V.,  Washington. 
DC  20585. 

Subject:  Petitions  for  Waiver  and  Interim 
Waiver. 

Dear  Socretar>':  Please  consider  this  letter 
as  a  Petition  for  Waiver  and  Application  for 
Interim  Waiver,  submitted  pursuant  to  Title 
10  CFR  430.27.  DM0  Industries  is  requesting 
a  waiver  from  the  furnace  test  procedure 
which  requires  a  90  second  delay  between 
burner  ignition  and  blower  start-up. 

DMO  requests  authorization  to  reduce  the 
90  second  delay  to  30  seconds  when  testing 
our  HDS  series,  high  efficiency,  residential 
gas  furnaces.  The  HDS  series  includes  the 
following  models  as  listed  in  the  GA.M.^  (Gas 
Appliance  Manufacturers  Association) 
certification  progra-m; 
HDS  40MS 

HDS  50.MS  (60/50MS) 
HDS  60.MS 
HDS  60M  {70/60M) 
HDS  70M 

HDS  80M  (90/30M) 
HDS90M 

HDS  90MF  (100/90M) 
HDS  lOOM 

HDS110M(120/110.M) 
HDS  i:OM 

D.MO  is  currently  switching  all  controls  on 
this  series  to  a  30  second  blower-on  delay  by 
a  timed  controller,  which  cannot  be  adjusted 
by  the  installer,  or  service  person. 

Our  tests  indicate  that  by  using  the  30 
second  delay,  .^FUE  values  increase  by  up  to 
2.0  points,  depending  on  the  model.  We  feel 
that  this  is  a  substantial  benefit  to  our 
customers  and  would  like  to  reflect  this 
through  the  higher  AFUE  values. 
Confidential  Test  data  is  available  upon 
request  which  confirms  the  above  claim. 

We  are  confident  that  both  an  Interim 
Waiver  and  final  Waiver  will  be  granted  us 
on  the  basis  that  many  similar  p)etitions  have 
already  been  granted  on  our  competitors. 

A  copy  of  this  petition  for  Waiver  and 
Application  for  Interim  Waiver  is  being  sent 
to  manufacturers  who  market  similar 
equipment. 

Sincerely, 
KyuS.  Hwang.  P.  Eng., 
Manager  of  Engineering.  Research  and 
Development. 
[FR  Doc.  94-10578  Filed  5-2-94;  8.45  am) 
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[Case  No.  F-071] 

Energy  Conservation  Program  for 
Consumer  Products:  Granting  of  the 
Application  for  Interim  Waiver  and 
Publishing  of  the  Petition  for  Waiver  of 
DOE  Furnace  Test  Procedures  From 
Rheem  Manufacturing  Company 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy.  DOE. 
ACTION:  Notice. 

SUMMARY:  Today's  notice  publishes  a 
letter  granting  an  Interim  Waiver  to 
Rheem  Manufacturing  Company 
(Rheem)  from  the  existing  Department 
of  Energy  (DOE)  test  procedure 
regarding  blower  time  delay  for  the 
company's  GDG  upflow,  GUI 
downflow,  GVH  horizontal,  and  GPH 
upflow/horizontal  gas  furnaces. 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  Rheem. 
Rheem's  Petition  for  Waiver  requests 
DOE  to  grant  relief  from  the  DOE 
furnace  test  procedure  relating  to  the 
blower  time  delay  speci.lcaticn.  Rheem 
seeks  to  test  using  a  blower  delay  time 
of  20  seconds  for  its  GDG  upflow,  GLH 
downflow,  G'VH  horizontal,  and  GPH 
upflow/horizontal  gas  furnaces  instead 
of  the  specified  1.5-miniite  delay 
between  burner  on-time  and  blower  on- 
time.  The  Department  is  soliciting 
comments,  data,  and  information 
respecting  the  Petition  for  U'aiver. 
DATES:  DOE  will  accept  comm.ents,  data, 
and  information  not  later  than  June  2, 
1994. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Case  No.  F-071, 
Mail  Stop  EE-43,  room  5E-066, 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585, 
(202) 586-7140. 
FOR  FURTHER  INFORMATION  CONTACT: 

Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-431,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586- 
7140. 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-72,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585.  (202) 
586-9507. 
SUPPLEMENTARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservatioa 
Act  (EPCA).  Public  Law  94-163,  89  Stat. 


917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619,  92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECf\), 
Public  Law  100-12,  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357,  and  the  Energy 
Policy  Act  of  1992  (EPAct).  Public  Law 
102-486.  106  Stat.  2776.  which  requires 
DOE  to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  part 
430,  Subpart  B. 

The  Department  amended  the 
pre.scribed  test  procedures  by  adding  10 
CFR  430.27  on  September  26,  1980, 
creating  the  waiver  process.  45  FR 
64108.  Thereafter.  DOE  further  amended 
the  appliance  test  procedure  waiver 
process  to  allow  the  Assistant  Secretary 
for  Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
Interim  Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedu.'-cs.  51  FT?  42823, 
November  26,  1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily,  test  procedures  for  a 
particular  basic  mode!  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  dpsign  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures,  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Secretary  to  grant  an  Interim  Waiver 
when  it  is  determined  that  the  applicant 
will  experience  economic  hardship  if 
the  Application  for  Interim  Waiver  is 
denied,  if  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted,  and/ 
or  the  Assistant  Secretary  determines 
that  it  would  be  desirable  for  public 
policy  reasons  to  grant  immediate  relief 
pending  a  determination  on  the  Petition 
for  Waiver.  An  Interim  Waiver  remains 
in  effect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
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sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  March  23,  l'994,  Rheem  filed  an 
Application  for  Interim  Waiver 
regarding  blower  time  delay.  Rheem 's 
Application  seeks  an  Interim  V/aiver 
from  the  DOE  test  provisions  that 
require  a  1.5-minuie  time  delay  between 
the  ignition  of  the  burner  and  starting  of 
the  circulating  air  blower.  Instead, 
Rheem  requests  the  allowance  to  test 
using  a  20-second  blower  time  delay 
when  testing  its  GDG  upflow,  GLH 
downflow.  GVH  horizontal,  and  GPH 
upfiow/horizontal  gas  furnaces.  Rheem 
states  that  the  20-second  delay  is 
indicative  of  how  these  furnaces 
actually  operate.  Such  a  delay  results  in 
an  average  increase  in  AFUE  of  2.0 
f»arcentage  points.  Since  current  DOE 
test  procedures  do  not  address  this 
variable  blower  time  delay,  Rheem  asks 
that  the  Interim  Waiver  be  granted. 

The  Department  has  published  a 
Notice  of  Proposed  Rulemaking  on 
August  23, 1993.  (58  FR  44583)  to 
amend  the  furnace  test  procedure, 
which  addresses  the  above  issue. 

Previous  waivers  for  this  type  of  time 
blower  delay  control  have  been  granted 
by  DOE  to  Coleman  Company.  50  FR 
2710.  January  18. 1985;  Magic  Chef 
Company,  50  FR  41553,  October  11, 
1985;  Rheem  Manufacturing  Companv, 
53  FR  48574,  December  1, 1988,  56  FR 
2920,  January  25, 1991,  57  FR  10166, 
March  24,  1992,  and  57  FR  34560, 
August  5. 1992;  Trane  Companv.  54  FR 
19226,  May  4, 1989.  56  FR  602i. 
February  14. 1991,  57  FR  10167,  March 
2*.  1992.  57  FR  22222,  May  27, 1992, 
ajid  58  FR  68138,  December  23,  1993; 
Lfsnnox  Industries,  55  FR  50224. 
December  5. 1990,  57  FR  49700, 
November  3, 1992,  58  FR  68136. 
December  23.  1993.  and  58  FR  68137, 
december  23,  1993;  Inter-City  Products 
Corporation,  55  FR  51487,  December  14, 
1990,  and  56  FR  63945,  December  6, 
1991;  DM0  Industries,  56  FR  4622, 
February  5.  1991;  Heil-Quaker 
Corporation,  56  FR  6019,  February  14, 
1991;  Carrier  Corporation.  56  FR  6018, 
February  14,  1991,  57  FR  38830,  August 
27.  1992,  58  FR  68131,  December  23, 
1993,  58  FR  68133,  December  23,  1993 
and  59  FR  14394,  March  28, 1994; 
Amana  Refrigeration  Inc.,  56  FR  27958, 
June  18, 1991,  56  FR  63940,  December 
6, 1991,  57  FR  23392,  June  3, 1992,  and 
58  FR  68130,  December  23. 1993; 
Snyder  General  Corporation.  56  FR 
54960.  September  9.  1991;  Goodman 
Manufacturing  Corporation,  56  FR 
51713,  October  15,  1991.  57  FR  27970. 
June  23. 1992  and  59  FR  12586,  March 
17,  1994;  The  Ducane  Company  Inc.,  56 
FR  63943,  December  6.  1991.  57  FR 
10163.  March  24.  1992.  and  58  FR 


68134.  December  23.  1993;  Armstrong 
Air  Conditioning,  Inc.,  57  FR  899, 
January  9, 1992,  57  FR  10160.  March  24. 
1992.  57  FR  10161,  March  24, 1992,  57 
FR  39193,  August  28. 1992,  and  57  FR 
54230,  November  17, 1992;  Thermo 
Products.  Inc.,  57  FR  903,  January  9. 
1992;  Consolidated  Industries 
Corporation,  57  FR  22220,  May  27. 
1992;  Evcon  Industries.  Inc..  57  FR 
47847.  October  20. 1992;  and  Bard 
Manufacturing  Company,  57  FR  53733, 
November  12,  1992.  Thus,  it  appears 
likely  that  the  Petition  for  Waiver  will 
be  granted  for  blower  time  delay. 

In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  DOE 
having  granted  a  waiver  for  a  similar 
product  design,  it  is  in  the  public 
interest  to  have  similar  products  tested 
and  rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  based  on  the  above,  DOE  is 
granting  Rheem  an  Interim  Waiver  for 
its  GDG  upflow,  GLH  downflow,  GVH 
horizontal,  and  GPH  upfiow/horizontal 
gas  furnaces.  Pursuant  to  paragraph  (e) 
of  §  430.27  of  the  Code  of  Federal 
Regulations  part  430,  the  following 
letter  granting  the  Application  for 
Interim  Waiver  to  Rheem  was  issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 
430.27,  DOE  is  hereby  publishing  the 
"Petition  for  Waiver"  in  its  entirety.  The 
petition  contains  no  confidential 
information.  The  Department  solicits 
comments,  data,  and  information 
respecting  the  petition. 

Issued  in  Washington,  DC,  April  19, 1994. 
Frank  M.  Stewart,  Jr., 
Acting  Chief  of  Staff.  Energy  Efficiency  and 
Renewable  Energy. 

April  19.  1994. 

Mr.  Daniel  ].  Canclini, 

Vice-President. 

Product  Development  and. 

Fesearch  Engineering, 

Rheem  Manufacturing  Company, 

P.O  Rox  J  70 10. 

Fort  Smith,  AR  72917-7010. 

Dear  Mr.  Canclini:  This  is  in  response  to 
your  March  23.  1994.  Application  for  Interim 
Waiver  and  Petition  for  Waiver  from  the 
Department  of  Energy  (EK)E)  test  procedure 
regarding  blower  time  delay  for  Rheem 
Manufacturing  Company  (Rheem)  GDG 
upflow,  GLH  downflow.  GVH  horizontal,  and 
GPH  upfiow/horizontal  gas  furnaces. 

Previous  waivers  for  this  type  of  timed 
blower  delay  control  have  been  granted  by 
DOE  to  Coleman  Company.  50  FR  2710. 
January  18. 1985;  Magic  Chef  Company.  50 
FR  41553.  October  11. 1985;  Rheem 
Manufacturing  Company.  53  FR  48574, 
December  1.  1988.  56  FR  2920,  January  25, 
1991,  57  FR  10166,  March  24. 1992,  and  57 
FR  34560.  August  5. 1992;  Trane  Company, 
54  FR  19226,  May  4.  1989,  56  FR  6021, 
February  14.  1991.  57  FR  10167,  March  24, 


1992.  57  FR  22222,  May  27,  1032,  and  58  FR 
68138.  December  23. 1993;  Lenr.ox 
Industries.  55  FR  50224,  December  5. 1990. 
57  FR  49700.  November  3, 1992,  58  FR 
68136.  December  23, 1993,  and  58  FR  68137. 
December  23,  1993;  Inter-Qty  Pnxlucts 
Corporation,  55  FR  51487.  December  14, 

1990,  and  56  FR  63945,  December  6. 1991, 
DMO  Industries,  56  FR  4622,  February  5. 
1991;  Heil-Quaker  Corporation,  56  FR6019, 
February  14, 1991;  Carrier  Corporation.  56  FR 
6018,  February  14,  1991.  57  FR  38830. 
August  27,  1992,  58  FK  68131,  December  23. 

1993,  53  FR  68133,  December  23.  1993  and 
59  FR  14394,  March  28,  1994;  Amana 
Refrigeration  Inc.,  56  FR  27958.  June  18, 

1991,  56  FR  63940,  December  6.  1991.  57  FR 
23392.  )une  3.  1992.  and  58  FR  68130, 
December  23, 1993;  Snyder  General 
Corporation,  56  FR  54960,  September  9, 
1991;  Goodman  Manufacturing  Corporation, 

56  FR  51713.  October  15, 1991.  57  FR  27970, 
June  23.  1992  and  59  FR  12586,  March  17, 
1994;  The  Dur.ane  Company  Inc.,  56  FR 
63943.  December  6,  1991.  57  FR  10163, 
March  24. 1992.  and  58  FR  6hl34,  December 
23. 1993;  Armstrong  Air  Conditioning,  Inc., 

57  FR  899.  January  9,  1992.  57  FR  10160, 
March  24.  1992,  57  FR  10161.  March  24, 

1992,  57  FR  39193,  August  28,  1992.  and  57 
FR  54230,  November  17.  1992;  Thermo 
Products.  Inc.,  57  FR  903,  January  9. 1992; 
Consolidated  Industries  Corporation,  57  FR 
22220.  May  27,  1992;  Evcrn  Industries,  Inc., 
57  FR  47647,  October  20.  1992;  and  Bard 
Manufacturing  Comp.^ny,  57  FR  53733, 
November  12, 1992.  Thus,  it  appears  likely 
that  the  Petition  for  Waiver  will  be  granted 
for  blower  time  delay. 

Rheem's  Application  for  Interim  Waiver 
does  not  provide  sufficient  information  to 
evaluate  what,  if  any.  economic  impact  or 
competitive  disadvantage  Rheem  will  likely 
experience  absent  a  favorable  determination 
on  its  application. 

However,  in  those  instances  where  the 
likely  success  of  the  Petition  for  Waiver  has 
been  demonstrated,  based  upon  DOE  having 
granted  a  waiver  for  a  similar  product  design, 
it  is  in  the  public  interest  to  have  similar 
products  tested  and  rated  for  energy 
consumption  on  a  comparable  basis. 

Therefore,  Rheem's  .Application  for  an 
Interim  Waiver  from  the  DOE  test  procedure 
for  its  CDC  upflow.  GLH  downflow,  GVH 
horizontal,  and  GPH  upfiow/horizontal  gas 
furnaces  regarding  blower  time  delay  is 
granted. 

Rheem  shall  be  permitted  to  test  itj  GDG 
upflow,  GLH  downflow,  GVH  horizontal,  and 
GPH  upflow/'horizontal  gas  furnaces  on  the 
basis  of  the  test  procedures  specified  in  10 
CFR  part  430,  subpart  B,  Appendix  N,  with 
the  modification  set  forth  below: 

(!)  Section  3.0  in  Appendix  N  is  deleted 
and  replaced  with  the  following  paragraph: 

3.0    Test  Procedure.  Testing  and 
measurements  shall  be  as  sf>ecified  in 
Section  9  in  ANSI/ASHRAE  103-82  with  the 
exception  of  Sections  9.2.2,  9.3.1.  and  9.3.2, 
and  the  inclusion  of  the  following  additional 
procedures: 

(ii)  Add  a  new  paragraph  3.10  in  Appendix 
N  as  follows: 

3.10    Gas-  and  Oil-Fueled  Central 
Furnaces.  After  equilibrium  conditions  are 
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achieved  following  the  cool-down  te?t  and 
the  required  incdsurements  pverformed,  turn 
on  the  furnace  and  measure  the  P.ue  gas 
temperatuf  -    isir.g  the  thermo<;oi:ple  grid 
described  a^ove,  at  0.5  and  2.5  minutes  after 
the  main  burnerfs)  comes  on.  After  the 
burner  start-up,  delay  the  blower  start-up  by 
1.5  minutes  (t-)  urless: 

(1)  The  fum.ii-.e  employs  a  single  motor  to 
drive  the  pwwcr  biimer  and  the  indoor  air 
circulation  blower,  in  which  case  tlie  burner 
and  blower  siis;!  be  started  together;  or 

(2)  The  furnace  is  designed  to  operate 
i.sing  an  u:;vj,-v.ng  delay  time  that  is  other 
than  1.5  minutes,  lu  which  case  the  fan 
control  shall  be  permitted  to  start  the  blower; 
or 

(3)  The  delay  tir:ie  resulis  in  the  activation 
of  a  temperature  safety  device  which  shuts 
off  the  burner,  in  which  case  the  fan  control 
sliall  be  permitted  to  start  the  blower.  In  the 
latter  case,  if  the  fan  control  is  adjustable,  set 
it  to  start  the  birwer  at  the  highest 
temperature.  If  the  fan  control  is  permitted  to 
start  the  blower,  measure  time  delay  (t-) 
using  a  stop  w.>'ch.  Record  Lhe  measured 
temperatures.  Eiuring  the  heat-up  test  for  oil- 
fueled  furnaces.  .Tiaintain  the  draft  in  the  flue 
pipe  withir  ^0.81  inch  of  water  column  of 
the  manuL  ;.:rer's  recommended  on-period 
draft. 

This  Interim  Waiver  is  based  upon  tha 
presumed  validity  of  statements  and  all 
allegations  submitted  by  the  company.  This 
Interim  Waiver  may  be  removed  or  modified 
at  any  time  upon  a  determination  that  the 
factual  basis  underlyirj}  the  application  is 
incorrect. 

The  Interim  Waiver  shall  remain  in  effect 
for  a  period  of  1 80  days  or  until  DOE  acts  on 
the  Petition  for  Waiver,  whichever  is  sooner, 
and  may  be  ext--"ided  for  an  additional  180- 
day  period,  if  necessary. 

Sincerjly. 
Frank  M.  Stewart.  Jr., 

Acting  Chief  pf  Staff,  Energy  Efficiency  and 
Renewable  Energy. 

March  23,  1934^ 

\!r.  Cyrus  Nasseri. 

Assistant  Secretary,  Conservation,  and 

Renewable  Energy.  United  Statrs 

Departmtnt  of  Energp.  1000 

Indepf  ■' '.■jnc=  Avenue.  SIV.,  Washington, 

DC20i^3. 
Dear  Mr.  Nas*^i:  This  is  a  petition  for 
waiver  and  ,'ipplir.atian  for  interim  waiver 
•rubmitted  pursuant  to  title  10  CFR  430.27. 
Waiver  is  requested  from  the  furna<;e  test 
procedure  as  piTscribed  in  appendix  N  to 
Subpart  B  of  Part  430.  The  test  procedure 
requires  a  1.5  minute  delay  between  burner 
and  blower  siart-up.  Rhee.m  is  requesting 
authorization  to  csc  a  20  second  delay 
ir.stead  of  1.5  minutes  for  our  series  ( -  )C!X} 
upflow,  ( -  )GLH  downflow,  ( -  )GVH 
horizontal,  and  i  -  X3PH  upflow/horizonfal 
residential  gas-fj-ed  furnaces. 

Rhee.m  will  be  manu.'acturing  these 
applia.nces  with  an  electronic  device  that 
controls  the  blower  operation  on  a  timing 
sequence  as  opposed  to  temperature. 

Improved  energy  efficiency  is  achieved  by 
reducing  on  cycle  losses.  Under  the 
Appendix  N  procedures,  the  stack 
temperature  is  allowed  to  climb  at  a  faster 


rate  than  it  would  with  a  20  second  blower 
on  time,  allowing  energy  to  be  lost  out  of  the 
vent  system.  This  waste  of  energy  would  not 
occur  in  actual  operation.  If  this  petition  is 
granted,  the  true  blower  on  time  delay  woiJd 
be  used  in  the  calculations. 

The  current  test  procedures  do  not  give 
Rheera  credit  for  the  energy  savings  which 
averages  appro.ximntely  2%.  This 
improvement  is  an  average  reduction  of  20% 
of  the  normal  on  cycle  energy  losses.  Rheem 
is  of  the  opinion  ln.it  a  20%  reduction  is  a 
worthwhile  energy  savings. 

Rheem  has  been  granted  previous  waivers 
regarding  blower  on  time  to  be  used  in  the 
efficiency  calculations  for  our  ( -  )GEB  and 
( -  )GKL^  series  condensing  furnacrs  and/or 
( -  )GDE,  (  -  )GLE,  ( -  ;GDG.  ( -  )GLG  and 
( -  )GVG  scries  himrices.  Several  other 
manufacturers  of  gas  furnaces  ha'.e  also  been 
granted  a  waiver  to  pcnnit  calculations  based 
on  timed  blower  operation.  Also,  ASHRAS 
Standard  103-1993,  paragraph  9.5.1.2.2 
specifically  addresses  lhe  use  of  timed 
blower  operation. 

Confidential  and  comparative  test  data  is 
available  to  you  upon  your  request, 
confinning  the  above  energy  savings. 

Manufacturers  that  domestically  market 
similar  products  are  being  sent  a  copy  of  this 
petition  for  waiver  and  petition  for  i.ntcrim 
waiver. 

Sincerely, 
Daniel  J.  Canclini. 

Vice-President.  Product  Development  and 
Pesearch  Engineering. 
|FR  Doc.  94-10579  Filed  5-2-94;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCy 

[OPPTS-1 40220;  FRL-4772-5] 

Access  to  Confidential  Business 
Infomiation  by  Information  Dynamics, 
Inc.  and  General  Sciences  Corp. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  EPA  has  authorized  its 
contractor,  Information  Dynamics  Inc. 
(IDI)  of  Washington.  DC  and 
subcontractor  General  Sci^r.(.es  Corp. 
(GSC)  access  to  information  which  has 
been  submitted  to  EPA  under  sections  4, 
5.  6,  and  8  of  the  Toxic  Substances 
Control  Act  (TSCA).  Some  of  the 
information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 

DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  May  13,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director,  TSCA 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 


Agency,  Rm.  E-545,  401  M  St..  SVV.. 
Washington,  ex:  20460,  (202)  260-1024, 
TDD:  (202)554-0551. 

SUPPLEMENTARY  INFORMATION:  Under 
contract  numbri.-  6&-D3-0145, 
contractor  Information  D\-namics,  Inc. 
(IDI)  of  600  Maryland  Avenue,  SW., 
Suite  308E.  Washington,  EX:  and 
subcontractor  General  Sciences  Corp. 
(GSC)  of  6100  Chs\7  Chase  Drive, 
Laurel.  MD  will  assist  the  Office  of 
Pollution  Pre\'ention  and  Toxics  (OPPT) 
in  developing  computer-based  models 
to  support  performance  of  chemical 
exposure  assessments.  In  accordance 
with  40  CFR  2.306(j),  EPA  has 
determined  that  under  EPA  contract 
number  68-D3-C145.  IDI  and  GSC  wilt 
require  access  to  CBI  submitted  to  EPA 
under  sections  4.  5.  6,  and  8  of  TSCA 
to  perform  successfully  the  duties 
specified  under  the  contract.  IDI  and 
GSC  personnel  will  be  given  access  to 
information  submitted  to  EJI'A  under 
sections  4,  5,  6.  and  8  of  TSCA.  Some 
of  the  information  may  be  claimed  or 
determined  to  be  CBL 

EP.A.  is  issuing  this  notice  to  inform 
all  submitters  of  information  under 
section  4.  5,  6,  and  8  of  TSC^  that  EPA 
may  provide  IDI  and  GSC  access  to 
these  CBI  materials  on  a  need-to-Lnow 
basis  only.  A.11  access  to  TSCA  CBI 
under  this  contract  will  take  place  ct 
EPA  Headquarters  only. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
September  30.  1996. 

IDI  and  GSC  ptfrsonnel  will  be 
required  to  sign  nondisclosure 
agreements  and  will  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  TSC'\  CBI. 

In  another,  unrelated  matter,  the 
Consumer  Product  Safety  Commission 
(CPSC)  has  moved  its  TSC\  CBI  stordge 
facility  from  5401  Westbard  Avenuw. 
Bethesda,  MD  to  4330  East  West 
Highway,  Bethesda.  MD.  The  EPA  TSC^ 
Security  Staff  will  perform  the  required 
inspection  of  CPCS's  facility,  and  ensure 
that  the  facility  is  in  compliance  with 
the  TSCA  Confidential  Business 
Information  Security  Manual 

List  of  Subjects 

Environmental  protection.  Access  to 
confidential  business  information. 
Dated:  April  25.  1994. 

George  A.  Bnnina, 

Acting  Director,  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

|FR  Doc.  94-10552  Filed  5-2-94;  8:45  ami 

BILLING  COOe  6S60-6a-F 


Federal  Register  /  Vol.  59.  No.  84  /  Tuesday.  May  3.  1994  /  Notices 


22849 


[FRL-4B80-2] 

Clean  Water  Act  (CWA)  304(1): 
Availability  of  List  Submissions  and 
Proposed  Approval  Decisions 

AGENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Notice  correction. 


SUMMARY:  This  notice  announces 
corrections  to  the  availability  of  lists 
submitted  to  USEPA  pursuant  to  section 
304(1)(1)(C)  of  the  Clean  Water  Act 
("CWA")  as  well  as  USEPA "s  proposed 
approval  decisions,  and  requests  for 
pub  ic  comment. 


DATES:  Comments  must  be  submitted  to 
USEPA  on  or  before  June  2.  1994. 
ADDRESSES:  Copies  of  these  items  can  be 
obtained  by  writing  or  calling:  Mr. 
Howard  Pham.  USEPA-Region  5.  304(1) 
Coordinator  U.S.  Environmental 
Protection  Agency-Region  5.  Water 
Division  (Mail  Code  WQP-16J),  17  West 
Jackson  Blvd..  Chicago.  Illinois  60604- 
3507.  Telephone:  (312)  353-2310. 

Comments  on  these  items  should  be 
sent  to  Howard  Pham.  USEPA— Region 
5  at  the  address  given  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Pham  at  the  address  and 
telephone  number  given  above. 


SUPPLEMENTARY  INFORMATION:  The 
March  16. 1994,  notice  document.  59  FR 
12322.  page  12325. 12326  and  12327 
contained  a  number  of  errors  that 
occurred  during  the  typesetting  process. 
The  following  tables  correct  those  errors 
found  in  the  March  16th  notice 
regarding  the  availability  of  the  State 
lists  pursuant  to  section  304(1)(1)(C)  of 
the  CWA: 

Corrections  to  USEPA  Region  5,  Section 
304(1)  Additional  Listing/Revisions 

Page  12325  as  published:  Wisconsin; 
Lower  Fox  River;  W10001848;  Fort 
Howard  Paper  Company;  PCBs. 

Correction:  deleted 


U.S.  EPA  REGION  5.  Section  304(l)  Additional  Ustings/Revisions— Continued 


Stite 


OH 

OH 
OH 
OH 

OH 

OH 

OH 
OH 
OH 
OH 

OH 
OH 
OH 
OH 


Wafertxxly  name 


Cuyatroga  River  (Big  Cr.  to  Lake 

Erie). 

(Same  as  atxwe)  

(Same  as  atxjve)  

Cuyahoga  River  (Tinkers  Cr.  to  Big 

Cr.). 
(Same  as  atxjve)  

Tinkers  Cr.  (Porxl  Brook  to  Cuya- 
hoga River). 

(Same  as  above)  

Beaver  Meadow  Cr 

Euclid  Cr 

Grand  River  (Paine  Cr.  to  Lake  Erie) 


Fields  Brook 
(Same  as  above) 
(Same  as  atwve) 


NPDES  No. 


I  (Same  as  above) |  OHOOOl  872 


OH0000957 

OH0000850 
OH0000990 
OH0000655 

OH0024651 

OH0024058 

OH0027863 
OH0027430 
OH0000281 
OH0026948 

OH0000442 
OH0003205 
OH0029149 


Discharger  name 


LTV  Steel  Cleveland  East  Side  . 

LTV  Steel  Cleveland  West  Side 

DuPont/Cleveland  

Harshaw  Chemcal 


NEORSD  Southeriy  WWTP 
Bedford  Heights  WWTP 


Twinstxjrg  WWTP 

Solon  Central  WWTP , 

Argo-Tech  (TRW) 

Painesville  WWTP  


RMI  Extmsion  Plant 

RMI  Titanium  Metals  Plant 
Occklental  Electrochemrcal 
Detrex  Chemical  


Pollutants  of  concern 


Pb.  Zn,  CN.  Phenolics,  Naphthalene. 

CN.  2n,  Pb,  Phenolics. 
Cd.  Cr.  Pb.  Zn. 
Ni.  Cu. 

Cd,    Cr,    Cu.     Pb,     Ni,     Zn,     Hg, 

Phenolics. 
CN,  Cd,  Cr,  Cu,  Pb,  Ni.  Zn.  Hg. 

Cu,  Pb,  Ni,  Zn,  Hg. 

CN,  Cd,  Cr,  Cu,  Pb,  Ni,  Zn,  Hg. 

CN.  Cd.  Cr,  Cu,  Pb,  Ni,  Zn. 

Cd,     Cr,     Cu,     Pb,     Ni,    Zn,    Hg 

Phenolics. 
Cd,  Cr,  Cu,  Pb,  Ni.  Zn. 
Cr,  Cu,  Pb,  Mo,  Zn. 
Organics.  CN.  Cr. 
Cd,  Cu,  Zn. 


Corrections  U.S.  EPA  Region  5.  section 
304(1)  Revisions  to  original  listings 
Page  12325.  12326  and  12327  as 


published:  Ohio;  Lytle  Cr.; 
OH0028134;  Wilmington  WWTP;  Cd. 
Cr.  Cu.  Pb.  Ni.  Zn.  Hg;  through  Ohio; 


Second  OH0021733;  Blanchester 
WWTP;  Cu.  Pb.  Ni.  Zn. 
Correction:  Deleted 


U.S.  EPA  Region  5.  Section  304(1)  Revisions  to  Original  Listings 


state 


Ml 

MN 

MN 

MN 

OH 

OH 
OH 

OH 


Watertxxly  name 


Saginaw  Rtver 

Mississippi  River  

Mississippi  River  

SL  Louis  Bay 

Mahoning    River    (Meander    Cr.    to 

Duck  Cr.). 

Red  Run  

Big  Darby  Cr.  (Buck  Run  to  Sugar 

Run). 
Cuyahoga    River    (Little    Cuyahoga 

Rv.  to  Yellow  Cr.). 


NPDES. 


MI0000868 

MN0000418 

MN0029815 

MN0049786 

OH0011363 

OH0083852 
OH0004502 

OH0023833 


Discharger  name 


Dow  Chemical  U.S.A.-Midland  ^ 

Koch  Refinery  2  

MWCC/MC  Metros  „.... 

Western  Lake  Superior  SD2 

Thomas  Steel  Stnp2 


Sharon  Steels  

Ranco/Plain  Citys 


Akron  WWTP  2 


'  Facility  listed  in  the  original  list  and  with  revision  to  watertxxty's  name. 
2  Facility  listed  in  the  original  list  with  revision  of  pollutants  of  concern. 


Pollutants  of  concern 


2,3.7.8— TCDD. 

Hg. 

PCB.  Hg. 

PCB,  Hg.  Pb. 

Cr,      Cu,      Pb,      Ni,      Zn.      CN. 

Tetrachloroethylene. 
CN,  Cr.  Zn,  Cd,  Cu.  Pb,  Ni. 
CN.  Cd,  Cr.  Cu,  Ni,  Zn. 

Cd,  Cu,  Pb.  Ni.  Hg,  Phenolics,  Za 
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Dated:  'p'-  -  21,  1994. 
(loward  P*>*as, 

Pegion  5,  >•■»■  'J  Coordinator. 

ir  R  Doc.  6-t    •  0438  Filed  5-2-94;  8:45  am] 

BILLING  CO0£  e.^SO-«C-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Retenninatron  of  Insufflcierscy  of 
Assets  to  Sat'sfy  All  Claims  of  Certain 
Fir-iincial  institutions  in  Receivership 

AGENCY:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  N'    ce. 


?VJMMARV;  In  accordance  w/ilh  the 
■  jthorities  contained  in  12  U.S.C. 
;  ;21(c),  the  Fpderai  Deposit  Insisrance 
•  '  orporation  (FDIC)  was  d:.iiy  appointed 
.  jceiver  for  each  of  the  financial 
institutions  speciHcd  in  SUPPLEMENTARY 
UJFOnVATlON.  T>ie  FDiC  has  determined 
that  the  proceeds  which  can  be  realized 
from  the  liquidation  of  the  assets  of  the 
below  listed  receivership  estates  are 
insufficient  to  wholly  satisfy  the  priority 
claims  of  depositors  against  the 
receivership  estates.  Therefore,  upon 
satisfaction  of  secured  claims,  depositor 
claims  and  claims  which  have  priority 
orer  depositors  under  applicable  law, 
no  amount  w  iil  remain  or  will  be 
recovered  sufficient  to  allow  a  dividend, 
distribution  or  payment  to  any  creditor 
of  lesser  priority,  including  but  not 
limited  to,  claims  of  general  creditors. 
Any  such  c  urns  are  hereby  determined 
to  be  worthless. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tina  A.  lamoreaux.  Counsel,  Legal 
Division.  FDIC,  1717  H  Street,  NVV., 
Washinj'ton,  DC  20006.  Telephone: 
(202) 738-3134. 

SUPPLEMENTARY  INFORMATION:  Financial 
Institutions  in  Receivership  Determined 
to  Have  Insufficient  Assets  to  Satisfy  All 
Claims: 

Guaranty  Bank,  #2325,  Dallas,  Texas 

Sabinal  Bank.  #4335,  Sabinal,  Texas 

First  Comanche  Bank.  #4278, 
Comanche,  Toxas 

Northshore  Bank,  #2513,  Houston, 
Texas 

Dated:  April  26, 1994. 
Federal  Der     it  Insurance  Corporation. 
Patti  C.  Fox, 

Acting  Deputy  Executive  Secretary. 
(FR  Doc.  94-10515  Filed  5-2-94;  8:45  am) 

BILLING  CCOE  6714-01-M 


FEDERAL  MARITIME  COMMISSION 

Crowiey  American  Tfansport,  Inc.  Et 
A!;  Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement's)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  800  Nonh 
Capitol  Stivet,  NW..  9th  Floor. 
Intere-sted  parties  may  subm.it  comments 
on  each  agreement  to  the  Se<:retary, 
Federal  Maritime  Commas:vion, 
Wa~,hington.  DC  20573,  within  JO  days 
after  the  date  of  tht.  Federal  Rejjister  in 
which  this  notice  appears.  The 
reqi-i.'^mer.ts  for  comments  are  found  in 
§  572.60.1  of  Title  40  of  the  Coc'e  of 
Feder?!  Regulations.  Interested  persons 
should  consult  this  section  before 
cornrp.unicatinj;  with  the  Commission 
rPr^nrdir.g  a  pendin;;  ag-eement. 

/^gmement  No.:  202-006 190-073. 

Title:  Venezuelan  American  Maritime 
Associati.^n. 

Parties: 

Crowley  American  Tran'iport,  Inc. 

A/S  Ivarans  Rederi 

Consoricio  Naviero  de  Occidente, 
C.A. 

A. P.  Moller-Maersk  Line 

Synopnis:  The  proposed  amendment 
adds  3  new  article  14(r)  pertaining  to 
service  contracts  that  are  for  the  .icr.ount 
of  an  individual  ocean  conunon  carrier 
that  becomes  a  party  to  the  Agreement. 

Aiireement  No.:  232-01 1321-002. 

Title:  Maersk/ Sea-Land  Pacific 
Agreement. 

Parties: 

A. P.  Mol'er-Maertik  Line 

Sco  Land  Service,  Inc. 

Syncpsiti:  The  proposed  crr.endmcnt 
add?  a  rew  article  5.11  whi.h  would 
allow  the  parties  to  discuss  and  agree 
upon,  on  a  voluntary  basis,  rate  and 
service  items,  tenr.s  and  cond,itions  of 
service  contracis  and  tariffs.  It  also 
revises  article  9.3  to  provide  that  a 
party's  withdrawal  from  the  Agreement 
may  not  be  effective  prior  to  December 
31,1995. 

Asrf^ement  No.:  203-011449. 

Title:  Agreement  for  Settlement  and 
Release  of  Bottacchi  Claims  Relati.ng  to 
the  Argentina/U.S.  Atlantic  &  Gulf  Pool 
Agreements  1987-1991. 

Parties: 

American  Transport  Lines,  Inc. 

A.  Bottacchi  S.A.  de  Navegacicn 
C.F.I.I. 

Synupi>is:  The  proposed  Agreement 
would  settle  disputes  between  the 
parties  over  revenue  pool  accounting 


payments  for  the  years  1987-1991  unitr 
pooling  .Agreements  No.  212-010386. 
212-010388, 2:2-010389,  and  212- 
010382. 

Agreement  No.:  217-011450. 

Title:  Space  Charter  Agreement 
Between  Kyowa  Shipping  Co.,  Ltd./ 
Nippon  Yusen  Kaisha. 

Parties: 

Kyowa  Shipping  Co..  Ltd.  ( "Kyow:^"') 

Nippon  Yusen  Kaisha  i'  NYK") 

Synopsis:  The  proposed  Agreement 
permits  NYK  to  charter  space  on  vessels 
owned,  operated  or  chartered  by  Kyowa 
in  the  tn>de  between  ports  in  th^  Far 
East  and  South  Ea.it  Asia,  on  the  one 
hand,  and  ports  of  Guini  and  Saipan,  on 
the  othor  hard.  The  partie"  have 
requested  a  shonened  review  period. 

Ey  Order  cf  the  Federal  Maritirr'e 
Conmissir.n. 

Dd'.id:  April  26.  1994. 

Joseph  C.  Polking, 

Secir  tury. 

|FR  Doc.  94-10491  Fi'.Pvi  .5-2-94.  8:45  .im! 

BILLING  CCiX  S730..01-M 


FEDERAL  RESERVE  SYSTEM 

Eank  South  Corporation,  et  al.; 
rormaoons  cf;  Acquisitiors  by:  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  ^or  the  Board's  approval 
under  section  3  of  the  B.mk  Holding 
Company  Act  (12  U.S.C.  1842)  3nd"§ 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
ccinpany  or  to  acquire  a  bank  or  bank 
holding  crnpany.  The  f^itiors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  lC42(c)). 

Each  application  is  available  for 
inimedir.tfc  inspection  at  the  Federal 
Reserve  Bank  indicritad.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  o:Tu:es  of  the  Board  of 
Governors.  Literested  persons  may 
express  their  views  in  writing  to  the 
Rcsei  V8  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifi<.nlly  any  questions  of  fact  that 
arc  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  27, 
1994. 
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Federal  Reserve  Bank  of  Atlanta 

(?ane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georj^iu 
30^03: 

/.  Bank  South  Corporation,  Atlanta, 
Ct  (jrgia;  to  acquire  100  percent  oi"  the 
voting  shares  of  Citizens  Express 
Cc  aipany,  Gainesville,  Georgia,  and 
til I'teby  indirectly  acquire  The  Citizens 
Bartk,  Gainesville,  Georgia. 

:|.Federai  Reserve  Bank  of 
M  Aneapolis  (James  M.  Lyon,  Vice 
Prikident)  250  Marquette  Avenue, 
M  Bnoapolis,  Minnesota  55480: 

v.  Mountain  West  Financial  Corp.. 
lit  jena,  Montana;  to  become  a  bank 
holding  company  by  acquiring  in  excer.s 
of  80  percent  of  the  voting  shares  of 
Mountain  West  Bank  of  H'iiena,  N.A., 
H(  lena,  Montana. 

1 J  lard  of  Governors  of  thu  Feiioral  K(!Sorve 
Syi  cm,  April  26,1994. 
Jci  ^itsr  ].  Johnson, 
As  ipciutt:  Secretary  of  the  Bcurd. 
Il  KiCKx;.  94-10523  Filed  5-2-S4;  8:45  am] 

BILUNO  COCe  «31(M)1-f 


CBA  Banksharos,  Inc.;  Notice  of 
Appiication  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

TTie  company  listed  in  tlii.s  notice  has 
nifri  an  application  under  §  225.23(a)ll) 
of  the  Board's  Regulation  Y  [12  CFR 
22r>. 23(a)(1))  for  the  Board's  approval 
under  sec;tion  4(c)(8)  of  the  Bank 
iiolding  Company  Act  (12  IJ.S.C. 
1R}i3(c)(8))and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
enjjage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  ifi  §  225.25  of 
Retaliation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
hojdiug  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

JTie  application  is  available  for 
imimediate  inspection  at  the  Federal 
Reser\e  Bank  indicated  Once  the 
application  has  been  accepted  for 
pr<)<;essing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Gcivemors.  Interested  persons  may 
exbress  their  views  in  writing  on  the 
quWiion  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
coinpetition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  lundue  concentration  of  resources, 
decreased  or  unfair  comp)etition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
red.sons  a  written  presentation  would 


not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarising  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  bv 
approval  of  the  proposal. 

Comments  regarding  the  appiication 
must  be  received  at  the  Reserve  Bank 
indiruited  or  the  offices  of  the  Board  of 
Goveniors  not  later  than  May  24,  1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.VV..  Atlanta,  Georgia 
30303: 

1 .  CBA  Banksharcs,  Inc..  Americus. 
Georgia;  to  engage  de  novo  through  its 
subsidiary  Community  Bank  Data 
Systems.  Inc..  Americus,  Georgia  in 
providing  to  others  data  processing  and 
data  transmission  services,  pursuant  to 
§  225.25(b)(7)  of  the  Board's  Regulation 
Y. 

Buard  of  Governors  of  the  Federal  Reserve 
System,  Apiil  26.  1994. 
Jennifer  J.  Johnson, 

A<;saciate  Secretary  of  the  Board. 

|FK  Doc.  94-10524  Filed  5-2-94;  3;45  am) 

BIU.INQ  CODE  e21<M)1-F 


Compass  Bancshares,  Inc.,  et  al.; 
Notice  of  Applications  to  Engage  de 
novo  In  Permissible  Nonbanking 
Activities 

The  companies  listed  in  tl.is  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a](l))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Co.n^.panv  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidior}',  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
hoidi.ng  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
th.roughout  the  United  States. 

Eacn  application  is  a%'ailabl9  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
applicaiion  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  re.sources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 


banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  wTitten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be, 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  th&n  May  25,  1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N\V.,  Atlanta,  Georgia 
30303: 

1.  Compass  Bancshares,  Inc., 
Birmingham.  Alabama;  to  engage  de 
novo  in  making,  acquiring  and  ser\'icing 
loans  or  other  extensions  of  credit 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  First  Commercial  Corporation. 
Little  Rock.  Arkansas;  to  engage  de  novo 
in  the  making,  acquiring  or  servicing  of 
loans  or  other  extensions  of  credit 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

Board  of  Govnmors  of  th<3  Federal  Reserve 
System.  April  25. 1994. 

Jennifer  J.  Johnson. 

Associate  Secretary  of  the  Board. 

jFR  Doc.  94-10493  Filed  5-2-94;  8:45  am| 

BILLING  CODE  62l(H>1-f 


Consolidated  Equity  Corporation,  et 
al.;  Formations  of,  Acquisitions  by, 
and  Mergers  of  Bank  Holding 
Companies;  and  Acquisitions  of 
Nonbanking  Companies 

The  companies  listed  in  this  notice 
have  applied  under  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14) 
for  the  Board's  approval  under  section 
3  of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  Iiolding  company.  The 
listed  companies  have  also  applied 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(d)(2))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  Cn^  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
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holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
RsseAe  Bank  indicated.  Once  the 
f;pp!ication  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greatfcr  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  v^itten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  27,  1994. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Stephen  McBride,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Consolidated  Equity  Corporation, 
Furcell.  Oklahoma;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  American 
Interstate  Bancshares,  Inc.,  Woodward, 
Oklahoma,  and  thereby  indirectly 
acquire  85.89  percent  of  the  voting 
shares  of  American  National  Bank, 
Woodward,  Oklahoma,  and  98.27 
percent  of  the  voting  shares  of  First 
American  Bank  and  Trust  Company, 
Furcell,  Oklahoma.  Applicant  also 
proposes  to  retain  mortgage  and  other 
notes  receivable  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street.  San  Francisco,  California 
94105: 

1.  BankAmerica  Corporation,  San 
Francisco,  California;  to  acquire  100 
percent  of  the  voting  shares  of 
Continental  Bank  Corporation,  Chicago. 
Illinois,  and  thereby  indirectly  acquire 
Continental  Bank.  N.A..  Chicago, 
Illinois. 


In  connection  with  this  application, 
Applicant  has  also  applied  to  acquire 
Continental  Illinois  Energy'  Devlopment 
Corporation,  and  thereby  engage  in 
commercial  lending  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y; 
Continental  Illinois  Trust  Company  of 
Florida,  N.A.,  Sarasota.  Florida,  and 
the.-eby  engage  in  limited  purposo 
national  bank  performing  trust  company 
functions  pursuant  to  §  225.25(b)(3)  of 
the  Board's  Regulation  Y,  Continen'al 
Equity  Capital  Corporiition,  Chicsgo. 
Illinois,  and  thereby  engage  in 
commercial  financing  pursuant  to  § 
225.25Cb)(l)  of  the  Board's  Regulal.on  Y; 
Repechage  Partners  Ltd.,  Chicago, 
Illinois,  and  thereby  engage  in  asset 
managfjmont,  servicing  and  collection 
for  third  parties  pursuant  to  Board 
Order  effective  July  26.  1993  (79  Federal 
Reserve  Bulletin  8?,8  (Soptc^mber  19P3); 
and  acquire  Continental  Illinois 
Commercial  Corporation,  Chicago. 
Illinois,  and  thereby  engage  in  making, 
acquiring  and  servicing  for  its  own 
account  or  for  the  account  of  others 
secured  and  unsecured  loans  and  other 
extensions  of  credit  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reser\e 
System,  April  25.  1994. 
Jennifer  J.  Johnson, 
Associato  Secretary  of  the  Board. 
[FR  Doc.  94-10494  Filed  5-2-94;  8:45  am) 

BILUNG  CODC  e21(M)1-F 


F&M  National  Corporation,  et  at.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reser\'e  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 


evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  net  later  than  May  27. 
1994. 

A.  Federal  Rtscrve  Bank  of 
Richmond  (Lloyd  W.  Boftian,  Jr.,  Senior 
Vife  President)  701  East  ByTd  Street, 
Richmond,  \'!.-^ini3  23261: 

1.  F5\f  Xotiona!  Corporation, 
Wincheslor,  Virginia;  to  merv-e  with 
PNB  Financial  Corpcration,  Warrenton. 
Virginia,  and  thereby  indirectly  acquire 
The  Peoples  N?tional  Bank  of 
Warrentcn,  V/a:T'^'nion,  Virginia. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Ki^lley.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgii 
3030?: 

J.  H:b?rnia  Corporation,  New 
Orleans,  Louisiana;  to  merge  with  First 
Bancorp  of  Louisiana,  Inc.,  West 
Monroe,  Louisiana,  and  thereby 
indirectly  acquire  First  National  Bank, 
West  Monroe,  Louisiana,  and  Southern 
National  Bank  at  Tallulah.  Tallulah, 
Louisiana. 

C.  Federal  Rescn-e  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSaile  Street,  Chicago,  Illinois 
60690: 

1.  Madison  Bancorp.  Inc.,  Madison 
Heights,  Michigan;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Madison 
National  Bank,  Madison  Heights, 
Michigan. 

2.  NoiihWest  Indiana  Bancorp, 
Munster,  Indiana;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Peoples 
Bank  SB,  Munster,  Indiana. 

D.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Str(«t.  St.  Louis,  Missouri  63166: 

J.  First  Commercial  Corporation, 
Little  Rock,  Arkansas;  to  acquire  at  least 
80  percent  of  the  voting  shares  of  United 
American  Bancshares,  Inc..  Palestine, 
Texas,  and  thereby  indirectly  acquire 
The  First  National  Bank  of  Palestine. 
Palestine,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
.System,  April  25, 1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  94-10495  Filed  5-2-94;  8:45  am] 

niLtNO  CODE  6:i(M}1-f 


Thomas  F.  Farrell,  et  al. ;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
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22fe.41  of  the  Board's  Regulation  Y  (12 
CFH  225.41)  to  acquire  a  bank  or  bank 
ho|ding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
V.kx:.  1817(j)(7)). 

"he  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
forinspectioh  at  the  offices  of  the  Board 
of  tlovemors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Gok'emors.  Comments  must  he  received 
noi  later  than  May  19,  1994. 

A.  Federal  Reserve  Bank  cf  Chicago 
(Jahies  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chiaigo.  Illinois 
00690: 

1;  Thomas  F.  Farrell,  Prairie  du 
Chlen.  Wi.sconsin;  to  acquire  45.20 
percent  of  the  voting  shares  of  Peoples 
Baluiorp.  Inc..  Prairie  du  Chien. 
^ViK^;oasin.  and  thereby  indirectly 
ace  uire  Peoples  State  Bank,  Prairie  du 
Ch  en,  Wisconsin. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
Frtsident)  250  Marquette  Avenue. 
Mi  meapolis.  Minnesota  55480: 

; .  Eddie  A.  Sturzl  and  Peggy  J  Stiirz], 
Trustee,  for  the  Sturzl  Bevocable  Trust, 
l,aona,  Wisconsin;  to  retain  26.8  percent 
of  I  he  voting  shares  of  Northern 
VVi*;onsin  Bank  Holding  Company, 
Ladna.  Wisconsin,  and  thereby 
indirectly  acquire  Laona  Slate  Bank. 
Lao^a,  VVisconsin. 

E  (Jard  of  Governors  of  the  Federal  Reserve 
Systfm.  April  25,  1994. 

{ennifer }.  Johnson, 

Asf  ociate  Secretary  of  the  Board. 

|FR  boc.  94-10496  Filed  5-3-94:  8:45  Hni) 

BILUWG  COOE  «21(W)1-f 


Hudson  City  Bancorp,  Inc.,  et  a!.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
unntr  section  3  of  the  Bank  Holding 
Cojiipany  Act  (12  U.S.C.  1842)  and  § 
225^14  of  the  Board's  Regulation  Y  (12 
CF|1  225.14)  to  become  a  bank  holding 
coi  ipany  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
<:or  sidered  in  acting  on  the  applications 
are  $et  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

f.irli  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
npf  ication  has  been  accej)ted  for 
pro  (jessing,  it  will  olso  l)e  available  for 


inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  27, 
1994. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  Hudson  City  Bancorp.  Inc., 
Paramus,  New  Jersey;  to  become  a  bank 
holding  company  by  acquiring  up  to  100 
percent  of  the  voting  shares  of  Hudson 
City  Savings  Bank.  Paramus.  New 
Jersey. 

B.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian.  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond.  Virginia  23261: 

1 .  F&M  National  Corporation, 
Winchester,  Virginia;  to  acquire  100 
percent  of  the  voting  shares  of  Hallmark 
Bank  and  Trust  Company.  Springfield. 
Virginia. 

2.  FNB  Corp.,  Asheboro.  North 
Carolina;  to  acquire  100  percent  of  the 
voting  shares  of  Randleman  Savings 
Bank.  SSB.  Randleman.  North  Carolina. 

3.  First  Citizens  BancShares.  Inc., 
Raleigh.  North  Carolina:  to  acquire  100 
percent  of  the  voting  shares  of  Bank  of 
Marlinton.  Marlinton.  West  Virginia. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta.  Georgia 
30303: 

1.  liibernia  Corporation,  New 
Orleans.  Louisiana;  to  merge  with  First 
Continental  Baiicshares,  Inc.,  Gretna. 
Louisiana,  and  thereby  indirectly 
acquire  First  National  Dank  of  Jefferson 
Parish.  Gretna,  Louisiana. 

D.  Federal  Reserve  Bank  of  Chicago 
(fames  A.  Dluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
B0690: 

1.  Arr.core  Financial.  Inc..  Ro<:kford. 
Illinois;  to  merge  with  First  State 
Bancorp  of  Princeton.  Princeton. 
Illinois,  and  thereby  indirectly  acqui.'e 
First  State  Bank  of  Princeton.  Princeton. 
Illinois;  Fii-st  Bank  of  Ashton-Rochelle. 
Ashton.  Illinois;  and  First  Bank  of 
Gridley,  Gridley.  Illinois. 

E.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning. 
Director.  Bank  Holding  Company)  101 


Market  Street.  San  Francisco.  California 
94105: 

1 .  Charter  Bancorporation.  Inc. 
Newport.  Minnesota;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Buffalo  Holding  Company.  Scottsdale. 
Arizona,  and  thereby  indirectly  acquire 
The  Bank  of  Arizona.  Scottsdale. 
Arizona. 

Buard  of  Governors  of  the  Federal  Reserve 
System,  April  26, 1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-10525  Filed  5-2-94:  8:45  ami 
BILUNG  COOE  621(M>1-F 


J.P.  Morgan  &  Co.  Incorporated,  et  al.; 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (DJior  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Companv  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.2'l(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Eacn  application  is  available  for 
immediate  inspection  at  the  Federal 
Re.serve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Ciovernors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identif\'ing  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
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offices  of  the  Board  of  Governors  not 
later  than  May  27,  1994. 

A.  Federal  Reserve  Bank  of  New 
York.  (William  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

;.  J. P.  Morgan  &■  Co.  Incorporated, 
New  York,  New  York;  to  retain  a 
partnership  investment  of  39.6  percent 
of  equity  and  to  increase  its  interest  to 
59.4  percent,  and  thereby  engage  in 
community  development  activities 
pursuant  to  §  225.25(b)(6)  of  the  Boards 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303: 

1.  Citco  Community  Bancshares.  Inc., 
Elizabethton,  Tennessee;  to  acquire 
Small  Business  Resources,  Inc.,  Panama 
City,  Florida,  pursuant  to  section  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Trans  Financial  Bancorp,  Inc., 
Bowling  Green,  Kentucky;  to  merge  its 
current  subsidiaries  Citizens  Federal 
Savings  Bank,  Rockwood,  Tennessee, 
into  Trans  Financial  Bank  of  Tennessee, 
F.S.B..  Tullahoma,  Tennessee,  pursuant 
to  section  225.25(b)(0)  of  the  Board's 
Regulation  Y.  Citizens  and  Trans 
Financial  are  subsidiaries  of  Applicant. 

Board  of  Governors  of  the  Federal  Reser\e 
System.  April  26.  1994. 
Jennifer  ).  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  94-10526  Filed  5-2-94:  8:45  am) 
BiLLMO  COO€  U1041-F 


GENERAL  SERVICES 
ADMINISTRATION 

Interagency  Committee  for  Medical 
Records  (ICMR)  Stocking  Change  of 
SF  529,  Medical  Record— Muscle 
Function  By  Nerve  Distribution:  Trunk 
and  Lower  Extremities 

AGENCY:  General  Services 
Administration. 
action:  Notice. 

SUMMARY:  The  General  Services 
Administration/ICMR  is  changing  the 
stocking  requirement  of  SF  529,  Medical 
Record — Muscle  Function  By  Nerve 
Distribution:  Trunk  and  Lower 
Extremities.  This  form  is  now 
authorized  for  local  reproduction.  You 
can  request  a  camera  copy  of  SF  529 
from  General  Services  Administration 
(CARM),  Attn.:  Barbara  Williams,  (202) 
501-0581. 
FOR  FURTHER  INFORMATION  CONTACT: 


Ms.  Barbara  WiUiams,  GSA  Forms 
Management  Branch,  (202)  501-0581. 
DATES:  Effective  May  3,  1994. 

Dated:  April  22,  1994. 
Theodore  D.  Freed, 
Chiff,  Fonns  Management  Branch. 
|FR  Doc.  94-10561  Filed  5-2-94;  8:45  ami 

BtLUNQ  COOE  6820-34-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

Disability  Process  Reengineering 
Proposal:  Notice  of  Public  Meeting 

AGENCY:  Social  Security  Administration, 

HHS. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Disability  Process  Reengineering 
Team  of  the  Social  Se<:urity 
Administration  (SSA)  will  hold  a  public 
meeting  to  discuss  the  proposal  to 
redesign  the  disability  claims  process 
that  was  issued  on  March  31.  1994  and 
published  as  a  notice  in  the  Federal 
Register  on  April  15, 1994.  This 
proposal  was  developed  by  the 
Disability  Process  Reengineering 
Team — comprised  of  SSA  and  State 
Disability  Determination  Services  (DDS) 
employees — and  is  intended  to  achieve 
dramatic  improvements  in  customer 
service  to  the  public.  This  public 
meeting  is  being  held  in  conjunction 
with  a  national  dialogue  period  to 
obtain  the  views,  concerns,  and  ideas  of 
all  interested  parties  before  the  Team 
makes  a  final  recommendation  to  the 
Commissioner  of  Social  Security  on 
what  changes  should  be  made  to  the 
disability  claims  process.  The  national 
dialogue  period  will  end  on  May  27, 
1994. 

DATES:  May  16, 1994, 1:00  p.m.  to  4:00 
p.m. 

ADDRESSES:  VOA  Auditorium, 
Department  of  Health  and  Human 
Services,  Cohen  Building,  330 
Independence  Avenue,  VVashington, 
D.C.  20201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Disability  Process  Reengineering  Team, 
Room  4-N-3,  Operations  Building.  6401 
Security  Boulevard,  Baltimore,  MD 
21235,  (410)966-8255. 
SUPPLEMENTARY  INFORMATION:  The  aim  of 

the  proposal  to  redesign  the  disability 
claims  process  is  to  achieve 
dramatically  improved  levels  of  service 
to  the  public.  For  purposes  of  this 
initiative,  the  process  considered  begins 
with  the  initial  contact  of  the  claimant 
when  an  intent  to  File  an  application  for 


disability  benefits  is  expressed,  and 
continues  through  the  payment  of 
benefits  or  the  final  administrative 
appeal. 

■The  proposed  redesigned  process  is 
characterized  by  opportunities  for 
claimants  to  participate  fully  throughout 
the  process,  enabled  by  information 
about  the  process  and  personal  contact 
with  a  single  employee  during  the 
initial  claims  process.  The  appeals 
process  is  streamlined,  with  more 
efficient  management  of  pre-hearing 
development  and  an  opportunity  for 
claimants  to  receive  favorable  decisions 
without  a  hearing  if  the  evidence  so 
warrants,  or  faster  decisions  if  a  hearing 
is  held.  The  decision  methodology  used 
at  all  levels  would  be  simplified  and 
streamlined  to  be  more  understandable 
by  lay  persons  and  medical  persons 
alike,  and  there  is  an  emphasis  on 
individualized  functional  assessment. 
Employees  work  in  an  atmosphere 
characterized  by  teamwork, 
contributions  by  claimants  and 
interested  third  parties,  adequate 
training  and  quality  feedback,  and 
technological  supports. 

The  Team's  proposal  intends  to  make 
the  process  more  efficient  and  customer 
friendly  for  all  claimants  for  Social 
Security  or  Supplemental  Security 
Income  disability  benefits;  to  give 
claimants  the  right  decision  at  the 
earliest  point  possible  in  the  process.  It 
is  the  Team's  intention  that  claims  for 
benefits  which  are  correctly  paid  today 
will  continue  to  be  paid,  but  in  a  more 
expedited  manner.  'The  Team's  proposal 
is  not  intended  to  affect  the  benefits  of 
current  disability  'oeneficiaries,  to 
reduce  the  percentage  of  cases  that  are 
allowed  under  the  current  process,  or  to 
make  it  more  difficult  for  an  individual 
to  be  found  disabled. 

The  Disability  Process  Reengineering 
Team  is  interested  in  receiving  public 
comments  on  the  concepts  in  the 
proposal,  particularly  the  public's 
response  to  the  following  questions 
about  the  proposal's  goals: 

•  Does  the  proposal  have  the 
potential  to  provide  a  process  that  is 
easy  for  claimants  and  those  who  assist 
claimants  to  access  and  understand? 

•  Will  it  enable  SSA  and  the  State 
DDS  to  make  the  right  decision  the  first 
time  a  case  is  adjudicated? 

•  Will  it  result  in  dramatically 
improved  processing  times? 

•  Will  it  result  in  a  more  efficient  use 
of  SSA  and  State  DDS  personnel? 

•  Will  it  create  jobs  for  employees  in 
the  process  that  are  satisfying? 

In  considering  these  questions, 
interested  parties  are  encouraged  to 
identify  factors  that  would  assure  thcit 
the  proposed  concepts  will  achieve 
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thtse  goals.  To  the  extent  that  the 
proposal  is  not  seen  as  achieving  these 
gools.  alternative  suggestions  about  how 
to  do  so  are  of  particular  interest  to  the 

Team. 

The  Commissioner  of  Social  Security 
or  her  designee  will  preside  over  the 
public  meeting  and  chair  a  panel 
including  members  of  the  Disability 
Process  Raengineering  Team.  The 
meeting  will  be  open  to  the  public  to  the 
extent  that  space  is  available. 
Individuals  who  would  like  to  present 
comments  to  the  panel  should  contact 
the  Project  Team  at  410-966-6255  by 
COB  May  11.  1994  to  sign  up  for  a 
specific  time  for  their  presentations. 
Times  for  presentations  will  be 
scljieduled  on  a  first-come,  first-served 
baiis.  Time  allowing,  each  presenter 
will  be  given  5  minutes  to  make  a 
presentation  to  the  panel.  Participants 
in  this  meeting  are  asked  to  submit  1 
UTJtten  copy  of  their  full  presentation 
on  the  day  of  the  public  meeting  and  be 
prepared  to  give  an  abbreviated 
statement  at  the  public  meeting. 

While  we  will  try  to  provide  all 
interested  parties  with  an  opportunity  to 
present  comments  to  the  panel, 
individuals  who  do  not  pre-register  to 
maike  a  presentation  may  not  be  able  to 
be  accommodated  within  the  three 
hours  reserved  for  the  meeting.  In  such 
ca.sies.  written  statements  may  be 
submitted  on  the  day  of  the  public 
meMing.  A  sign  language  interpreter 
will  be  available;  the  room  is  accessible 
for  wheelchairs. 

Written  comments  on  the  proposed 
disability  claims  process  published  in 
the  April  15.  1994  Federal  Register 
should  be  directed  to:  SSA— Disability 
Process  Reengineering  Project.  P.O.  Box 
17052.  Baltimore.  MD  21235.  Written 
comments  can  also  be  telefaxed  to  410- 
966--9884.  Comments  should  be  sent  by 
May  27, 1994  to  ensure  that  they  will  be 
considered. 

The  transcript  of  the  meeting  will  be 
available  at  cost.  Transcripts  may  be 
ordered  from  the  Project  Team.  The 
transcript  will  become  part  of  the  record 
of  this  meeting. 

Dated:  April  25.  1994. 
Rhoda  M.  G.  Davis, 

D/rrirfor.  Process  Reengineering  Program. 
(FR  Doc.  94-10466  Filed  5-2-94;  8:45  am] 
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Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  In 
Urioe  Drug  Testing  for  Federal 
Agencies  and  Laboratories  That  Have 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS 
(Formerly;  National  Institute  on  Drug 
Abuse,  ADA>4HA.  HHS). 
action:  Notice. 


SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (53 
FR  11979.  11986).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laborator>'  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  fi-om  the  monthly  listing 
thereafter. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh.  Division  of  Workplace 
Programs.  Room  13-A-54.  5600  Fishers 
Lane,  Rockville,  Marj'land  20857;  Tel.: 
(301)443-6014. 
SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Public  Law 
100-71.  Subpart  C  of  the  Guidelines. 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  an  every-other-month 
performance  testing  program  plus 
periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 


letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  cf  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

Aegis  Analytical  Laboratories,  Inc.,  624 
Crassmere  Park  Road,  Suite  21. 
Nashville,  TN  37211.  61S-331-5300 

Alabama  Reference  Laboratories,  Inc..  543 
South  Hull  Street,  Montgomery,  AL 
36103,  800-541-4931/205-263-5745 

Allied  Clinical  Laboratories.  201  Plaza 

Boulevard.  Hurst,  TX  76053,  817-282- 
2257 

American  Medical  Laboratories,  Inc.,  14225 
Newbrook  Drive,  Chantilly,  VA  22021, 
703-802-6900 
Associated  Pathologists  Laboratories,  Inc.. 
4230  South  Bumham  Avenue,  Suite  250. 
Las  Vegas,  NV  89119-5412,  702-733- 
7866 
Associated  Regional  and  University 

Pathologists,  Inc.  (ARUP),  500  Chipeta 
Way,  Salt  Lake  City,  UT  84108,  801- 
583-2787 
Baptist  Medical  Center— Toxicology 

Laboratory,  9601  1-630,  Exit  7,  Little 
Rock,  AR  72205-7299,  501-227-2783 
(formerly:  Forensic  Toxicology 
Laboratory  Baptist  Medical  Center) 
Bayshore  Clinical  Laboratory.  4555  W. 

Schroeder  Drive,  Brown  Deer,  WI  53223. 
414-355-4444/800-877-7016 
Bioran  Medical  Latx)ratory,  415 

Massachusetts  Avenue,  Cambridge,  MA 
02139,617-547-8900 
Cedars  Medical  Center,  Department  of 

Pathology,  1400  Northwest  12th  Avenue. 
Miami,  FL  33136,  305-325-5810 
Centinela  Hospital  Airport  Toxicology 

Laboratory.  9601  S.  Sepulveda  Blvd  ,  Los 
Angeles,  CA  90045,  310-215-6020 
Clinical  Reference  Lab,  11850  West  85th 

Street,  Lenexa,  KS  66214,  800-445-6917 
CompuChem  Laboratories,  Inc.,  A  Subsidiary 
of  Roche  Biomedical  Laboratory,  3308 
Chapel  Hill/Nelson  Hwy.,  Research 
Triangle  Park,  NC  27709,  919-549-8263/ 
800-833-3984 
CompuChem  Laboratories,  Special  Division, 
3308  Chapel  Hill/Nelson  Hwy.,  Research 
Triangle  Park,  NC  27709,  919^-549-8263 
Cox  Medical  Centers,  Department  of 
Toxicology,  1423  North  Jefferson 
Avenue,  Springfield.  MO  65802,  800- 
876-3652/417-836-3093 
CPF  MetPath  Laboratories,  21007  Southgate 
Park  Boulevard,  Cleveland,  OH  44137- 
3054,  (Outside  OH)  800-338-0166/ 
(Inside  OH)  800-362-8913,  (formerly 
Southgate  Medical  Laboratory;  Southgate 
Medical  Services,  Inc.) 
Damon/MetPath,  8300  Esters  Blvd.,  Suite 
900,  Irving.  TX  75063,  214-929-0535, 
(formerly;  Damon  Clinical  Laboratories) 
Dept.  of  the  Navy,  Navy  Drug  Screening 

Laboratory,  Great  Lakes,  IL,  Building  38- 
H.  Great  Lakes,  IL  60088-5223,  708-688- 
2045/708-688-^171 
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Dept  of  (he  >'.av-y,  Nnvy  Dnig  Scmer.ing 

Laborai.jry.  Noriulk.  \'\.  1321  Gilbert 

Street,  Norfolk.  VA  23511-2597.  804- 

444-80»>0  uxt.  317 
Doctors  Laboratory,  Inc.,  P.O.  Box  2658,  2906 

Julia  Drive.  Valdostd.  (JA  31604,  912- 

244-44n8 
Drjg  Labs  of  TKxa-!,  15201  HO  East,  Suite 

123.Char)neivlew.  TX  775,30,  713-457- 

3734 
DrugScan.  Inc.  P.O  Bu\  2^69.  1119  Meams 

Road,  Wamiinster,  PA  18974,  215-674- 

9310 
Eagle  Forensic  Laboratory,  Inc..  950  N. 

Federal  Highway.  Suite  3UH,  Pompano 

Eeach.  PL  33062.  305-S46-43:4 
EllSohly  LaboratoriFS,  Inc  .  5  Industrial  Park 

Drivs,  Oxford,  MS  38655.  601-236-2609. 

(moved  6/10/93) 
EXPRESSLAB.  INC.,  405  Aidirson  Stieet. 

SchoP.eld.  W!  54476,  800-627-8200 

(formerly:  Alpha  Mi?riR.al  Laboratory, 

Inc.,  Employee  Health  Assurance  Group) 
General  Medical  LHi:>orat()ri«s,  36  South 

Brooks  Strwt.  Mndison.  VVI  53715.  603- 

267-6267 
Harrison  Laboratories,  Inc.,  9930  W.  Highway 

80,  Midland.  TX  7^*706,  800-7:5-3784/ 

915-563-3300.  (fL^rmerly:  Harrison  & 

As.sociates  Forensic  Laborafoncs), 
HealthCare/MetPath  24451  i  olegraph  Rodd. 

Southfieid,  MI  48034.  Inside  Mi:  800- 

328-4142  /  Outsuk  Ml:  800-225-9414, 

(formerly:  HeaUhrart/Prrfons-d 

Laboratories) 
Hermann  Hospital  Toxicolooy  Laboratory, 

Hennar.n  Proft-ssional  BuildirsR,  6410 

Fannin,  Suite  3S4.  Houston,  TX  77030, 

713-793-6080 
lewish  Hospital  of  Cincinnati,  i.ic.  3200 

Burnet  Avenue,  Cincinnati,  OH  45229, 

513-569-2051 
Laboratory  of  Pathology  of  Seattle.  Inc  ,  1229 

Madison  St..  Suite  500.  Nordstn^m 

Medical  Tower,  Seattle.  WA  98104,  206- 

386-2672 
Laboratory  Specialists,  Inc.,  113  Jarrell  Drive, 

Belle  Chasse.  LA  70037,  504-392-7961 
Marshfield  Laboratories,  1000  North  Oak 

Avrnue,  Marshfield,  WI  54449,  715- 

389-3734/800-222-5835 
Med-Chek'Damon.  4900  Perry  Highway, 

Pittsburgh,  PA  15229.  412-931-7200 

(formeriv:  Med-Chek  Laboratories,  Inc.) 
MedExpress/National  Laborato;^-  Center, 

4022  Willow  Lake  Boulevard,  Memphis, 

TN  38  175.  901-795-1515 
Medicnl  Coilege  Hospitals  Toxicology 

Labor jtory,  Department  of  Patholi^v. 

3000  A,-!in:?;on  Avenue,  Toledo,  Oli 

43699-H.X)08,  419-381-5213 
Medical  .Science  Laboratories,  11020  W. 

Plank  Cfjurt,  VVauwatosa,  VVI  53226.  414- 

476-3400 
MedTox  Laboratories,  Inc.,  402  W.  County 

Road  D,  St.  Paul,  MN  55112.  800-832- 

3244/612-636-7466 
Methodist  Hospital  of  Indiana,  Inc., 

Department  of  Pathology  and  Laboratory 

Medicine,  1701  N.  Senate  Boulevard. 

Indianapolis,  IN  46202.  317-929-3587 
Methodist  Medical  Center  Toxicology 

Laboratory.  221  NE.  Glen  Oak  Avenue, 

Peoria.  IL  61636,  800-752-1835/309- 

671-S199 


MetPalh,  Inc.,  1355  .Miltel  Boulevard,  Wood 

Dale,  IL  60191.  708-595-3888 
MetPath.  Inc..  Onr  Malcolm  Avenue. 

Teterboro,  NJ  07608.  201-39.3-5000 
Metropolitan  Reference  Laboratories,  lac, 

2320  Schuetz  Road,  St.  Louis.  MO  63146. 

800-288-7293 
National  Center  for  Ffirensic  Science,  19C1 

Sulphur  Spring  Read,  Baltimore.  MD 

21227,410-536-1485  (formerly: 

Maryland  Medical  Laborat(;ry.  Inc.) 
National  Drig  Assessment  Co-poration,  5419 

South  Western,  OklahomaCitv.  OK 

73109,  8(X>-749-3784  (formerly:  .Med 

Arts  Lab) 
National  Health  Laboratories  Incorporated. 

5601  Oberlin  Drive,  Suite  100.  San 

Diego,  CA  92121.  619-455-1221 
Nationel  Health  Laboratories  Inc orp<^rat(:d. 

2340  Empire  Drive,  Winston-Salem,  KC 

27103-6710,  Outside  NC:  919-760- 

4620/80O-3.34-8627  /  Inside  NC:  80O- 

642-0894 
National  Health  Liboraforics  Incorpvjraled. 

75  Rod  Smith  Place,  Cranfcrd.  N)  07016- 

2843,908-272-2511 
National  Health  Laboratorins  Incorporated, 

d.b.a.  National  Refijrence  Laboratory, 

Substance  Abuse  Division.  1400 

Donelson  Pike,  Suite  A-15.  Nashville, 

TN  37217  615-360-3992/800-800-4522 
National  H»;alth  Laboratories  Incorporated, 

13900  Park  Center  Road.  Heridon.  VA 

22071. 703-742-3100 
National  Psychcpharmacology  Laborato.-v. 

Inc.,  9320  Park  W.  Boulevard.  Knoxviile. 

TN  37923. 800-251-9492 
National  Toxicology  Laboratories.  Inc.,  1100 

California  A.venue.  Bakersficld.  CA 

93304.  80S-322-4250 
Nichols  Institute  Substance  Abuse  Testing 

(NiSAT),  7470-A  Mission  Valley  Road. 

Saa  Diego,  CA  92108-^406.  800-446- 

4728/619-686-3200.  (formerly:  Nichols 

Institute) 
Northwest  Toxicology,  Inc..  1141  E.  3900 

South.  Salt  Lake  Citv,  LT  84124.  800- 

322-3361 
Occupational  Toxicology  Laboratories,  Inc.. 

2002  20th  Street.  Suite  204A.  Kenner.  LA 

70062,  504-46S-0751 
Oregon  Medical  Laboratories,  P.O.  Box  972, 

722  East  1 1th  Avenue.  Eugene,  OR 

97440-0972,  503-687-2134 
Pathology  Associates  Medical  Laboratories, 

East  11604  Indiana,  Spokane,  WA  99206, 

509-926-2400 
PDLA,  Inc.  [Princeton),  100  Corporate  Court, 

So.  Plainfield,  NJ  07080,  90?J-769-8S0O/ 

800-237-7352 
PharmChem  Laboratories.  Inc.,  1505-A 

O'Brien  Drive,  Menlo  Park.  C\  94025, 

41 5-328-6200/800-446-51 77 
PharmChem  Laboratories.  Inc..  Texas 

Division.  7606  Pebble  Drive.  Fort  Worth. 

TX  76113,  817-595-0294  (formerly: 

Harris  Medical  Laboratory) 
Physicians  Reference  Laboratory,  7800  West 
'  110th  Street.  Overland  Park.  KS  66210, 

913-338-4070/800-821-3627  (formeriy: 

Physicians  Reference  Laboratory 

Toxicology  Laboratory) 
Poisonlab.  Inc..  7272  Clairemont  Mesa  Road. 

San  Diego.  CA  92111.  619-279-2600/ 

800-832-7272 


Precision  Analytical  Laboratories,  Inc..  13300 

Blanco  Road,  Suite  #150,  San  Antoi;i">, 

TX  78216.  210-493-3211 
Puckett  Laboratorv.  4200  .Mamie  Street. 

H/ittiesburgh.  MS  39402.  601-264-3856/ 

80O-844-.S378 
RegicMal  Toxicology  Servicss.  15305  N.E. 

40th  Street,  Rt-dmoiid.  WA  93052.  206- 

382-3400 
Roche  Biotnetiical  Laboratories,  Inc..  1120 

Stateline  RcKni.  Southaven,  MS  38871. 

601-342-i:?.6 
Roche  Biomedical  Laboratories.  Inc..  69  First 

Avenue.  Raritan.  NJ  08869.  80O-437- 

4^^86 
S-iInt  Joseph  Hospital  Toxicology  Laboratorv, 

601  N.  30th  Stjwt,  Omaha,  NE  63131-  ' 

2197,402-449-4940 
Scott  &  White  Drug  Testing  Laboratory.  600 

S.  25lh  Street,  Temple.  TX  76504'.  800- 

749-3788 
S.E.D.  Medicil  Laboratories,  500  Walter  NE. 

Suite  500.  Albuquerque,  NM  87102,  505- 

848-8800 
Sierra  Nevada  Laboratories,  Inc.,  888  Wiilow 

.Str«^e!,  Reno,  NV  89502,  800-648-5472 
SmilhKlins  Bcccham  Clinical  Laboratt.ries, 

76(X)  Tyrone  Avenue.  Van  Nuvs.  CA 

91045. '818-376-2520 
.Smithl<..!ine  Beecham  Clinical  Laboratories, 

801  East  Dixie  Avenue.  Leesburg.  FL 

32748.  904-787-9006.  (formeriy:  Doctors 

&  Physicians  Laboratory) 
SmithKline  Beecham  Clinical  Laboratories.    ' 

3175  Presidential  Drive,  Atlanta.  GA 

30340.  404-934-9205,  (formerly: 

SmithKline  Bio- Science  Laboratories) 
SmithKline  Bet^cham  Clinical  Lalwn.tories, 

506  E.  State  Parkway,  Schaumburg,  IL 

60173,  708-885-2010,  (formeriy: 

International  Toxicology  Labors  tori  ps) 
S.niithKline  Beecham  Clinical  Labor:^torie9 

400  Egypt  Road.  Norristown,  PA  19403. 

300-523-5447,  (formerly:  SmithKline 

Bio-Science  Liiboratories) 
SmithKline  Beecham  Clinical  Laboratories. 

8000  Sovereign  Row,  Dallas.  TX  75247. 

214-638-1301,  (formerly:  SmithKline 

Bio-Scionce  Laboratories) 
South  Bend  Medical  Foundation,  Inc..  530  N. 

Lafayette  Boulevard,  South  Bend,  IN 

46601,219-234-4176 
Southwest  Laboratories,  2727  W.  Baseline 

Road,  Suite  6,  Tempe,  AZ  85283.  602- 

438-8507 
St.  Anthony  Hospital  (Toxicology 

Laboratory).  P.O.  Pox  205.  1000  N.  Lee 

Street,  Oklahoma  City.  OK  73102.  405- 

272-7052 
St.  Louis  University  Forensic  Toxicology 

Lafioratory,  1205  Carr  Lane,  St.  Louis, 

MO  63104.  314-577-8628 
Toxicology  &  Drug  Monitoring  Laboratory. 

University  of  Missouri  Hospital  & 

Clini(  s,  301  Business  Loop  70  West. 

Suite  208.  Columbia.  MO  65203.  314- 

882-1273 
Toxicology  Testing  Service.  Inc..  5426  N.W. 

79th  Avenue.  Miami.  FL  33166,  305- 

593-2260 


TOXWORX  Laboratories,  Inc..  6160  Variel 
Avenue,  Woodland  Hills,  CA  91367. 
818-226-4373.  (formerly:  Laboratory 
Specialists.  Inc.;  Abused  Drug 
Laboratories;  MedTox  Bio- Analytical,  a 
Division  of  MedTox  Laboratories.  Inc.; 
moved  12/21/92) 

OtJILAB.  18408  Oxnard  Street,  Tarrana,  CA 
91356,  80O--192-O800/81 8-343-8191. 
(formerly:  MetWest-BPL  Toxicology 
Laboratory) 

•The  following  laboratory  is 
voluntarily  withdrawing  from  the 
Program  on  May  1,  1994: 

SmithKline  Beecham  Clinical  Laboratories 
11636  Administration  Drive,  St.  Louis. 
MO  63146,  314-567-3905 

Richard  Kopanda, 

Aaing  Executive  Officer.  Substance  Abuse 
qnd  Mental  Health  Services  Administration. 
IFR  Doc.  94-10597  Filed  5-2-94;  8:45  am] 

BILUNQ  CODE  41SO-20-U 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-92&-41-5700;  WYW106365] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e).  and  43  CFR 
3ri08.2-3(a)  and  (b)(1).  a  petition  for 
reinstatement  of  oil  and  gas  lease 
\VY\V106365  for  lands  in  Sweetwater 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $10.00  per  acre,  or 
fraction  thereof,  per  year  and  16  % 
percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYVV106365  effective  November 
1, 1993.  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
apove. 

Pamela  |.  Lewis, 
Superivsory.  Land  Law  Examiner. 
IFR  Doc.  94-10470  Filed  5-2-94;  8:45  am) 

BILLINQ  CODE  431(V-22-M 
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PD-010-04-332A-02;  IDI-29516J 
Realty  Action;  Ada  and  Owyhee,  ID 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action— IDI- 
29516;  Exchange  of  public  and  private 
lands  in  Ada  and  Owyhee  Counties, 
Idaho. 

SUMMARY:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
sec.  206  of  the  Federal  Land  Policy  and 
Management  Act  of  October  21, 1976 
(43  U.S.C.  1716): 

Boise  Meridian,  Idaho 

T.  1  N..  R.  2  E. 

Sec.  5:  SE'ANVVV, 
T.  2N.,R.  2E. 

Sec  7:  Lot  4,  SE'ASVV'A 

Sec.  8:  SE'ASW'A 

Sec.  14:  NWV«NWV4 

Sec.  17:  S\VV«NWV«.  NEV4SWV« 

Sec.  18:  SViNEV*,  SEV4NVVV4. 

Aggregating  403.40  acres,  more  or  less,  in 
Ada  County. 

In  exchange  for  the  above  described 
public  lands,  BLM  will  acquire  the 
following  described  private  lands  from 
Thomas  Nicholson  and  Ronald  Yanke: 

Boise  Meridian,  Idaho 

T.  4  N..  R.  2  E. 

Portions  of  Sections  34  and  35. 

Containing  13.02  acres,  more  or  less,  in 
Ada  County. 

T.  8  S..  R.  6  E. 
Sec.  36:  All. 

Containing  640  icres.  more  or  less,  in 
■Owyhee  County. 

The  purpose  of  this  exchange  is  to 
dispose  of  public  lands  that  have  no 
legal  access,  limited  resource  values,  are 
difficult  and  uneconomic  to  manage, 
and  would  better  be  managed  in  private 
ownership,  in  exchange  for  private 
lands  that  contain  important  wildlife, 
riparian,  and  recreation  values  in  Hulls 
Gulch  and  along  the  Bruneau  River 
Canyon.  The  public  interest  will  be  well 
ser\'ed  by  the  completion  of  this 
exchange,  as  the  consummation  thereof 
will  fulfill  the  Secretary's  Fish  and 
Wildlife  2000.  Recreation  2000.  and 
riparian  management  initiatives. 

The  values  of  the  lands  to  be 
exchanged  are  approximately  equal. 
Full  equalization  of  values  will  be 
accomplished  prior  to  closing  through 
either  acreage  adjustment  or  cash 
payment  in  an  amount  not  to  exceed  25- 
percent  of  the  value  of  the  lands  to  be 
transferred  out  of  Federal  ownership. 
DATES:  On  or  before  June  17. 1994. 
interested  parties  may  submit  comments 
to  the  District  Manager,  Bureau  of  Land 
Management,  Boise  District,  3948 


Development  Avenue,  Boise,  Idaho 
83705.  Objections  to  this  proposal  will 
be  reviewed  by  the  State  Director,  who 
may  sustain,  modify,  or  vacate  this 
realty  action.  In  the  absence  of  any 
adverse  comments,  this  realty  action 
will  become  the  final  determination  of 
the  Department  of  Interior. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Sullivan.  Resource  Management 
Specialist,  at  (208)  384-3338. 
SUPPt.EMENTARV  INFORMATION: 
Publication  of  this  notice  in  the  Federal 
Register  segregates  the  public  lands 
from  operation  of  the  public  land  laws 
and  mining  laws,  but  not  the  mineral 
leasing  laws.  The  segregative  effect  will 
end  upon  issuance  of  patent  or  two  (2) 
years  from  the  date  of  publication, 
whichever  occurs  first. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  valid 
existing  rights  and  the  following 
reservations,  terms,  and  conditions: 

Excepting  and  Reserving  to  the  United 
States 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30. 
1890  (43  U.S.C.  945). 

Subject  To: 

2.  Those  rights  for  power  transmission 
purposes  granted  to  Idaho  Power 
Company,  its  successors  or  assigns,  by 
Rights-of-Way  No.  IDI-017143  and  IDI- 
9195.  pursuant  to  the  Act  of  March  4, 
1911  (43  U.S.C.  961). 

3.  Those  rights  for  buried  telephone 
line  purposes  granted  to  AT&T,  its 
successors  or  assigns,  by  Right-of-Way 
No.  IDI-26291,  pursuant  to  the  Act  of 
October  21,  1976  (43  U.S.C.  1761). 

4.  Those  rights  for  railroad  purposes 
granted  to  Union  Pacific  Railroad,  its 
successors  or  assigns,  by  Right-of-VVay 
No.  IDB-026801.  pursuant  to  the  Act  of 
March  3. 1875  (43  U.S.C.  934-939). 

Dated:  April  19.  1994. 
Barry  C.  Gushing. 
Acting  District  Manager. 
[FR  Doc.  94-10564  Filed  5-2-94;  8:45  am] 

BILUNO  CODE  4310-CO-M 

[ID-942-04-406A-02] 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  survey  of  the  following 
described  land  was  officially  filed  in  the 
Idaho  State  Office.  Bureau  of  Land 
Management.  Boise.  Idaho,  effective  9 
a.m.,  April  22.  1994. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  subdivision 
of  section  23,  Township  14  North. 
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Range  1  L''~'  £>oise  Meridian,  Idaho, 
Croup  No  H'^4,  was  accepted  April  20, 
1994. 

This  survey  was  executed  to  meet 
certain  admiRistrative  needs  of  the 
U.S.D..A..  Forest  Service. 

All  inquiries  concerning  the  survey  of 
the  above-described  land  niust  be  sent 
to  the  Chiaf,  Branch  of  Cadastral  Survey, 
Idaho  Sta'o  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise,  Idaho,  83706. 

Dotec!:  April  22.  1994. 
Duane  E.  Olscn, 

Chk'f  Cadastral  Surveyor  for  Idch  a. 

[FR  Doc.  94-105f  5  Filed  5-2-94;  8:43  ami 

B!i.L)Na  COC£  4310-GC-M 

[ID-942-C4-321A-021 

Idaho:  Correct'on  to  the  Filing  of  Plats 
of  Survey;  Idaho 

The  original  plat  of  T.  20  N  .  R.  22  E., 
Boise  Meridian.  Idaho  Was  officially 
fi'ed  in  the  Idaho  State  Office,  Burr.au 
of  Land  Management,  Boise,  Idaho, 
effective  9  a.m.,  April  1.  1994. 

This  notice  is  necessar)'  to  correct 
Tov.nship  20  South,  Range  22  Eajt.  as 
indicated  on  the  notice  of  April  1. 1994, 
to  Township  20  North,  Range  22  East, 
Boise  Meridian,  Idaho.  Group  No.  Sll, 
accepted  July  23,  1993. 

This  survey  was  e.xecuted  to  meet 
certain  administrative  needs  of  the 
Bureau  cf  Land  Management. 

All  inquiries  concerr^ing  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Branch  of  Cada.slral  Survev. 
Idaho  Stata  Office,  Burgnu  of  Lcind 
Management.  3380  Americana  Terrace. 
Boise,  Idaho,  83706. 

Ualsd:  Apr:!  22,  1934. 
Duane  £.  Olsen. 

ChiffCaiiiisir^il  Sitrveyrr  for  Idaho. 

[^R  Uoc.  ')  5-10D65  Filed  5-2-94;  8;45  am) 

BILUNG  CODE  &?10-C&-M 


Geological  Survey 

Technology  Transfer  Act  of  1986; 
Proposed  Cooperative  Research  and 
Development  Agreement  Negotiations 

AGENCY:  United  States  Geological 
Survey,  Interior. 

ACTJON:  Notice  of  proposed  cooperative 
research  and  development  agreement 
(CRADA)  negotiations. 

SUMMARY:  The  United  States  Geological 
Survey  (USGS)  is  planning  to  enter  a 
cooperative  research  and  development 
agreement  with  several  major  oil 
companies.  The  purpose  of  the  CRADA 
is  to  conduct  geological  field  studies  on 


Devonian  and  Carboniferous  carbonate 
reefs  and  carbonate  platforms  in 
Kazakhstan  that  will  lead  to  the 
development  of  predictive  petroleum- 
focused  models  that  can  serve  as  useful 
analogs  for  interpreting  the  subsurface 
nature  of  facies  belts,  stratigraphic 
cyclicitv,  and  distribution  of  potential 
reservoir,  seal,  and  source- rock  facies  in 
the  North  Caspian  basin  and  in  other 
carbonate  basins  of  the  former  Soviet 
Union. 

Any  other  oil  companios  or 
orga.'iizations  interested  in  pursuing  the 
possibility  of  a  CRADA  for  similar  kinds 
of  activities  should  contact  the  USGS. 

ADDRESSES:  Inquiries  may  be  addressed 
to  the  Chief,  Branch  of  .'^•jdiment.^ry 
Pro<.esses,  U.S.  Geoloj.;;  :al  Sur.'ey.  -Ox 
2')04B,  MS  9.:9,  Denver  Federal  Cenisr, 
Denver,  CO  80225. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Dr.  Harry  E.  Cook.  Branch  of 
Sodirneniary  Proce'^sos,  U,S.  Geological 
Survey.  M.S  999,  345  Middleneld  Road. 
Menlo  Park.  CA  94025;  Telephone  (415) 
3.54-3007.  FAX  (415)  334-3224,  E-Mail 
hcook'Soctoj)us.v,T.  usgs.gov. 

SUPPLEMENTARY  INFOfiMATiON:  This 
notice  is  to  n.eet  the  USGS  requiremert 
stipulated  in  the  Survey  Manual. 

Dulfd:  April  18.  1994. 
Benjamin  A.  Morgan, 
Chief.  Geologic  Division. 
iFR  Dor.  94-10.S73  Filnd  5-2-04;  «;45  ami 
BILLING  CODE  431!>-3t-M 


Minerals  Management  Service 

hformation  CoUfKJtJcn  Si'bmittesJ  to 
the  Office  of  Managarnert  and  Budget 
(OMB>  tor  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
infonnoiion  listed  below  has  iwen 
submitted  to  OMB  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Copies  of  the  proposed  collections  of 
information  may  be  obtained  by 
contacting  t.^  Bureau's  Clearance 
Officer  at  the  telephone  number  listed 
below.  Comments  and  suggestions  on 
the  proposal  should  be  made  directly  to 
the  Bureau  Clearance  Officer  and  to  the 
Office  of  Management  and  Budget, 
Washington.  DC  20503,  telephone  (202) 
395-7340,  with  copies  to  Angela 
Cummings,  Office  of  Policy  and 
Management  I.mprovement,  Mail  Stop 
4013,  Minerals  Management  Ser\'ice, 
1849  C  Street,  NW..  Washington,  DC 
20240. 

Title:  MMS  Customer  Satisfaction 
Survey 


Abrtract:  Annually,  approximately 
1,200  individuals  have  contact  with 
the  Minerals  Management  Service 
Gulf  cf  Mf  xico  Public  Information 
Offic?  by  mail,  telephone  or  in 
person.  The  Public  Information  Office 
provides  its  customers  with 
information  regarding  the  gas,  oil,  and 
sulphur  leasing,  explora'ion  and 
production  activities  rejt^lated  by 
MMS  in  federally  owned  areas  in  the 
G.ilf.  The  collection  will  obtain 
information  for  determining  the  level 
of  satisfaction  with  the  service 
provided  by  the  Public  Information 
Office  to  these  individuals  and  to 
identih-  any  areas  where 
improvements  in  providing  service 
could  he  m.ide 
Burt  ait  jorrv  rnimbfr  None 
Frequpnry:  Cn  occasion,  annually 
Description  of  raspondrnts:  Individu  .Is 
State  and  local  govemm:;nts, 
businesses  and  other  for  profit. 
Federal  Agencies  or  employees,  non 
profit  institutions,  small  businesses 
and  organizations 
Estimated  completion  time:  .25  hour 
AniHicil  responses:  1,200 
Annua!  burden  hours:  300 
Bureau  Charcirce  Officer:  Arthur 
Q'lintana,  (703)  7o7-1239. 

Dated;  April  20.  1994. 
Lucy  R.  Querqucs, 


As'!o<:iatt'  Dirf.tnr for  PcHfvand 

Manaeement  Improvement. 

li'R  Df).-.  94-10567  Filed  5-2-04.  8:- 

BIlLINS  CODE  O'-O-MR-W 


;i.Td 


Outer  Ccntinental  Shelf;  Central  and 
Western  Guif  of  Mexico;  Natural  Ggs 
and  Oil  Lease  Sales  157  and  1&1 

AGENCY;  Minerals  Management  Service 
(MMS).  Interior. 

ACTIOH:  Call  for  informetion  and 
ncriin;;tions,  and  notice  of  intent  {Cal!/ 
NOI)  to  prepare  an  environmental 
impact  statement  (EIS) 

1.  Authority.  This  Call  is  published 
pursuant  to  the  Outer  Continental  Shelf 
(OCS)  Lands  Act  as  amended  (43  U.S.C. 
1331-1356.  (1988j)(OCSLA).  and  the 
regulations  issued  thereunder  (30  CFR 
part  256). 

The  NOI  is  published  pursuant  to  the 
regulations  (40  CF'R  1.501.7) 
implementing  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969as  amended  (42  U.S.C.  4321  et  seq. 
(1988))(NEPA). 

2.  Purpose  of  Call.  The  purpose  of  the 
Call  is  to  gather  information  for  OCS 
Lease  Sale  157  in  the  Central  Gulf  of 
Mexico  Planning  Area,  tentatively 
scheduled  for  March  1995.  and  OCS 
Lease  Sale  161  in  the  We.stern  Gulf  of 
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Mexico  Planning  Area,  tentatively 

scheduled  for  August  1995. 

Information  and  nominations  on  gas 
and  oil  leasing,  exploration,  and 
development  and  production  vdthin  the 
Central  and  Western  Gulf  of  Mexico 
Planning  Areas  are  sought  from  all 
interested  parties.  This  early  planning 
anid  consultation  step  is  important  for 
enjsiu-ing  that  all  interests  and  concerns 
art  communicated  to  the  Department  of 
tht>  Interior  for  future  decisions  in  the 
leasing  process  pursuant  lo  the  OCSLA, 
anid  regulations  at  30  CFR  part  256.  This 
Cajll  does  not  indicate  a  preliminary 
debision  to  lease  in  the  area  described 
below.  Final  delineation  of  the  area  for 
po|S.sihle  leasing  will  be  made  at  a  later 
da|e  and  in  compliance  with  applicable 
Ia\i«  including  al!  requi.'ements  of  the 
NHPA.  and  the  OCSLA.  Established 
defjartmental  procedu.^es  will  be 
eni  ployed. 

i.  Description  of  Area.  The  general 
area  of  this  Call  cx)vers  the  entire  central 
and  western  portions  of  the  Gulf  of 
Mexico  between  approximately  88 
de];rees  W.  longitude  on  the  east  and 
ap  Vroximately  97  degrees  VV.  longitude 
on  tihe  west  and  extends  L'om  the 
Fc'ileral-State  boundaries  seaward  to  the 
prdvisional  maritime  boundary  between 
tht  pnited  States  and  Mexico.  The 
entire  Call  area  is  offshore  the  States  of 
Te  ihs,  Louisiana,  Mississippi,  and 
Al.  bama.  This  area  is  divided  info  two 
plaining  areas. 

The  Central  Gulf  Planning  Area  is 
bounded  on  the  east  by  appra\i:nately 
88  Jegrees  W.  longitude.  Its  western 
boutidary  begins  at  the  offshore 
boi  hdary  between  Texas  and  Louisiana 
anc  proceeds  southeasterly  lo 
api'roximately  28  degrees  N.  latitude. 
the  [ice  e^f.1  to  apprc.ximateiy  92  degrees 
VV.  lUngitude.  thence  south  to  the 
prc'iisional  maritime  boundary  with 
Mfiaico  wh'ch  con.<:trtutes  the  .southern 
hoi  ndary  of  the  area.  The  northern  part 
oft  |e  area  is  bounded  by  the  Federal- 
Sta  ^  boundary  offshore  Louir.if?na, 
Mi<  !|issippi,  and  Alabama.  The  area 
available  for  nomin:it!ons  and 
ccnihients  consists  of  about  47.8  million 
acp's. 

Tne  Western  Gulf  Fhinning  Area  is 
bounded  on  the  west  and  north  by  the 
Fedqral-State  boundary-  and  on  the  east 
by  ihc  Centra;  Gulf  Planr.ing  Area.  It 
exlinds  south  to  the  provisional 
mail  lime  boundary  with  Mexi'.o.  It  is 
nffs "  ore  Texas  and,  in  deeper  water, 
c  fs "  ore  Louisiana.  Tne  area  available 
for  lominofions  and  comments  consists 
of  1  lout  3c  9  million  acres. 

A  Etai'dsrd  C-.il!  for  Information  Map 
depittinp,  each  planning  area  on  a  block- 
by-h  ock  basis  is  available  without 
cha  ge  from:  Minerals  Management 


Service.  Public  Information  Unit  (MS 
5034),  1201  Ehnwood  Park  Boulevard. 
New  Orleans.  Louisiana  70123-2394. 
Telephone:  (504)  736-2519. 

4.  Areas  Deferred  from  this  Call 
(Western  Gulf).  High  Island  Area,  East 
Addition,  South  Extension.  (Flower 
Gardens).  Block  A-375  and  Block  A- 
3S8. 

5.  Area  Under  Ongoing  Discussions 
with  the  Navy  (Western  Gulf).  The  Navy 
has  requested  that  two.  three  block 
groups  in  the  Mustang  Island  Area  be 
deferred  from  leasing  in  the  Western 
Gulf  so  that  they  can  conduct  mine 
warfare  operations  in  those  areas.  These 
six  blocks  are  not  being  deferred  from 
this  Call.  The  MMS  will  continue  its 
review  to  take  into  account  possible 
charges  in  nearby  oil  and  gas  discovery 
and  development  patterns  and  will 
continue  discussions  with  the  Navy  and 
industry  representatives  regarding 
future  activities. 

6.  Instigations  on  Call.  Indications  of 
interest  and  comments  must  be  received 
no  later  than  45  days  following 
publication  of  this  "document  in  the 
Federal  Register  in  envelopes  labeled 
"Nominations  for  Proposed  1996  Lease 
Sales  in  the  Gulf  of  Mexico"  or 
"Comments  on  the  Call  for  Information 
and  Nominations  for  Proposed  1996 
Lease  Sales  in  the  Gulf  of  Mexico."'  The 
standard  Call  for  Information  Map  and 
indications  of  interest  and/or  comments 
must  be  submitted  to  ti;e  Regional 
Supervisor,  Leasing  and  Environment. 
Gulf  of  Mexico  OCS  Region,  at  the 
address  stated  above. 

The  standard  Call  for  Information 
Map  delineates  the  Call  area,  all  of 
which  has  been  identified  by  the  M^,1S 
as  having  potential  for  the  discovery  of 
accumulations  of  gas  and  oil. 
Respondents  are  requested  to  indicate 
interest  in  ancLfomment  on  any  or  all 
of  the  Fedent/I  aifcrer-ge  within  the 
boundariesWr'ie  Call  area  that  they 
wish  to  hat^  considered  for  inclusion  in 
proposed  Sale  157  in  the  Central  Gulf 
and  propo.sed  Sale  161  in  the  Western 
Gulf. 

Although  individual  indications  of 
interest  are  ccnsideriHi  to  be  privileged 
and  proprietary  infor.mation.  the  names 
of  perso.ns  or  entities  indicating  ir;terest 
or  submitting  comments  will  be  of 
public  Hicorcl.  Those  indicating  such 
interest  are  requested  to  do  so  rn  the 
standard  Call  for  Information  Map  by 
outlining  the  areas  of  interest  along 
block  lines. 

Respondents  should  rank  areas  in 
wliich  they  have  expressed  interest 
according  to  priority  of  their  interest 
(e.g..  priority  1  (high),  2  (medium),  or  3 
(low)). 


Respondents  are  encouraged  to  be 
specific  in  indicating  blocks  by  priority, 
as  blanket  nominations  on  large  areas 
are  not  useful  in  the  analysis  of  industry 
interest.  Areas  where  interest  has  been 
indicated  but  on  which  respondents 
have  not  indicated  priorities  will  be 
considered  priority  3  (low). 

Respondents  may  also  submit  a 
detailed  list  of  blocks  nominated  (by 
Official  Protraction  Diagram  and 
Leasing  Map  designations)  to  ensure 
correct  interpretation  of  their 
nominations.  Specific  questions  may  be 
directed  to  the  Chief,  Leasing  Activities 
Section  at  (504)  736-2761.  Official 
Protraction  Diagrams  and  Leasing  Maps 
can  be  purchased  from  the  Public 
Information  Unit  referred  to  above. 

Comments  are  sought  from  all 
interested  parties  about  particular 
geological,  environmental,  biological, 
archaeological,  and  socioeconomic 
conditions  or  conflicts,  or  other 
information  that  might  bear  upon  the 
potential  leasing  and  development  of 
particular  areas.  Comments  are  also 
sought  on  possible  conflicts  between 
future  OCS  gas  and  oil  activities  that 
may  result  from  the  proposed  sales  and 
State  Coastal  Management  Programs 
(CMP's).  If  possible,  these  comments 
should  identify  specific  CMP  policies  of 
concern,  the  nature  of  the  conflict 
foreseen,  and  steps  that  the  MMS  could 
tako  to  avoid  or  mitigate  the  potential 
conflict.  Comments  may  either  be  in 
terms  of  broad  areas  or  restricted  to 
particular  blocks  of  concern.  Those 
submitting  comments  are  requested  to 
li.st  block  numbers  or  outline  the  subjef.t 
area  on  the  standard  Call  for 
Information  Map. 

7.  Use  of  Information  from  Call. 
Information  submitted  in  response  In 
this  Call  will  be  used  for  several 
purposes.  Fir.st,  responses  will  be  used 
to  help  identify  the  areas  of  potential  for 
gas  and  oil  development.  Second, 
comments  on  possible  environmental 
effects  and  potential  use  conflicts  will 
be  used  in  the  analysis  of  environmental 
conditions  in  and  near  ih'j  Call  nrva. 
This  information  will  be  u.^ei  to  make 
a  preliminary  determination  of  th^^ 
polKntial  advantages  and  disadvaiita^fs 
of  gas  and  oil  exploration  and 
development  to  the  region  and  the 
Nation.  A  thi.d  purpose  of  this  Call  is 
to  use  the  comrn^^nts  collected  to  initiate 
the  scoping  process  for  t;;e 
Environmental  Impact  Statement  (KIS) 
and  to  develop  a  propored  action  and 
alternatives.  Fourth,  comments  mriv  be 
used  in  developing  lease  terms  and 
conditions  to  ensure  safe  offshore 
operations.  Fifth,  comments  may  Lc 
used  to  as.<;ess  potential  conflicis 
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between  offshore  gas  and  oil  activities 
and  a  State  CMP. 

8.  Existing  Information.  Preceding  this 
Call  in  the  sale  planning  process  was  an 
Information  Base  Review  (IBR).  The 
purpose  of  an  IBR  is  to  evaluate  the 
status  of  pertinent  information  and  the 
information  acquisition  efforts.  This  IBR 
constituted  an  assessment  of  the  quality 
and  adequacy  of  the  information 
available  which  has  been  found 
sufficient  for  the  decision  to  proceed 
with  the  Call. 

An  extensive  environmental  studies 
program  has  been  underway  in  this  area 
since  1973.  The  emphasis,  including 
continuing  studies,  has  been  on 
environmental  characterization  of 
biologically  sensitive  habitats,  physical 
oceanography,  ocean-circulation 
modeling,  and  ecological  effects  of  gas 
and  oil  activities.  A  complete  listing  of 
available  study  reports,  and  information 
for  ordering  copies,  can  be  obtained 
from  the  Public  Information  Unit 
referenced  above.  The  reports  may  also 
be  ordered,  for  a  fee,  from  the  U.S. 
Department  of  Commerce,  National 
Technical  Information  Service,  5285 
Port  Royal  Road.  Springfield.  Virginia 
22161.  or  telephone  (703)  487-4650.  In 
addition,  a  program  status  report  for 
continuing  studies  in  this  area  can  be 
obtained  from  the  Chief,  Environmental 
Studies  Section,  Gulf  of  Mexico  OCS 
Region  (see  address  under  "Description 
of  Area"),  or  telephone  (504)  736-2896. 

Summary  Reports  and  Indices  and 
technical  and  geological  reports  are 
available  for  review  at  the  MMS,  Gulf  of 
Mexico  OCS  Region.  Copies  of  the  Gulf 
of  Mexico  CXDS  Regional  Summary 
Reports  may  be  obtained  from  the  OCS 
Information  Program.  Office  of  Offshore 
Information  and  Publications,  Minerals 
Management  Service,  at  381  Elden 
Street.  Hemdon.  Virginia  22070. 

9.  Tentative  Schedule.  The  following 
is  a  list  of  tentative  milestone  dates 
preceding  Sale  157  and  Sale  161: 


Sale  157 

Sale  161 

Comments 

June  1994  .... 

June  1994. 

due  on  call 

and  notice 

of  intent 

(scoping). 

Area  Identi- 

July 1994 

July  1994: 

fication. 

Draft  EIS 

March  1995  .. 

March  1995. 

published. 

Proposed 

March  1995  .. 

March  1995. 

Notice  Is- 

sued. 

Public  Hear- 

May 1995  

May  1995. 

ings. 

Sale  157 

Sale  161 

Governors' 

June  1995  .... 

June  1995. 

Comment 

due  on 

proposed 

notice. 

Final  EIS 

Novemt>er 

Novemtjer 

published. 

1995. 

1995. 

Consistency 

November 

April  1995. 

Detemiina- 

1995. 

tioa 

Final  Notice 

February 

July  1996. 

of  Sale. 

1996. 

Sale  Date  .... 

March  1996  .. 

August  1996. 

10.  Purpose  of  Notice  of  Intent  (NOI). 
Pursuant  to  the  regulations 
implementing  the  provisions  of  the 
NEPA,  the  MMS  is  announcing  its 
intent  to  prepare  an  EIS  on  the  gas  and 
oil  leasing  proposals  known  as  Sale  157 
in  the  Central  Gulf,  and  Sale  161  in  the 
Western  Gulf,  off  the  States  of  Texas, 
Louisiana,  Mississippi,  and  Alabama. 
The  NOI  also  serves  to  announce  the 
scoping  process  tliat  will  be  followed  for 
this  EIS.  Throughout  the  scoping 
process.  Federal  Agencies  and  State  and 
local  governments  and  other  interested 
parties  have  the  opportunity  to  aid  the 
MMS  in  determining  the  significant 
issues  and  alternatives  to  be  analyzed  in 
the  EIS. 

The  EIS  analysis  will  focus  on  the 
potential  environmental  effects  of 
leasing,  exploration,  and  development 
of  the  blocks  included  in  the  areas 
defined  in  the  Area  Identification 
procedure  as  the  proposed  areas  of  the 
Federal  actions.  Alternatives  to  the 
proposal  which  may  be  considered  for 
each  sale  are  to  delay  the  sale,  cancel 
the  sale,  or  modify  the  sale. 

11.  Instructions  on  NOI  to  Prepare  an 
EIS.  Federal  Agencies  and  State  and 
local  governments  and  other  interested 
parties  are  requested  to  send  their 
written  comments  on  the  scope  of  the 
EIS,  significant  issues  which  should  be 
addressed,  and  alternatives  that  should 
be  considered  to  the  Regional 
Supervisor,  Leasing  and  Environment, 
Gulf  of  Mexico  OCS  Region,  at  the 
address  stated  under  "Description  of 
Area."  Comments  should  be  enclosed  in 
an  envelope  labeled  "Comments  on  the 
NOI  to  Prepare  an  EIS  on  the  proposed 
1995  Lease  Sales  in  the  Gulf  of  Mexico." 
Comments  on  the  NOI  should  be 
submitted  no  later  than  45  days  from 
publication  of  this  Notice.  Scoping 
meetings  will  be  held  in  appropriate* 
locations  to  obtain  additional  comments 


and  information  regarding  the  scope  of 

the  EIS. 

Tom  Fry, 

Director,  Minerals  Management  Service. 

Dated:  April  25.  1994. 
Nancy  Hayes, 

Acting  Assistant  Secretary.  Land  and 

Minemis  Management. 

|FR  Doc.  94-10489  Filed  5-2-94;  8:45  ami 
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National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  followirg 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
April  16.  1994.  Pursuant  to  §  60  13  of  36 
CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington. 
DC  20013-7127.  Written  comments 
should  be  submitted  by  May  18,  1994. 
Carol  D.  ShuU, 
Chief  of  Registration,  National  Register. 

ALABAMA 

Pickens  County 

Pickens  County  Courthouse,  Jet.  of  AL  17. 
Phoenix  St.  (Co.  Rd.  35)  and  Tuscaloosa  St. 
(AL  86).  Carrollton.  94000441 

ARIZONA 

Maricopa  County 

Encanto^Palmcroft  Historic  District 

(Boundary  Increase),  Roughly  bounded  by 
Encanto  Blvd.,  Coronado  Rd.,  7th  Ave.  and 
15th  Ave.,  Phoenix.  94000461 

Kitchell,  Denison,  House,  2912  E.  Shorran 
Ln.,  Phoenix.  94000448 

ARKANSAS 

Boone  County 

Hotel  Seville,  NW  corner  of  Vine  and  Ridge 
Sts..  HarrLson.  94000443 

Chicot  County 

Dermott  Bank  &  Trust  Company  Building, 
NW  comer  of  N.  Arkansas  and  E.  Iowa  Sts.. 
Dermott.  94000466 

Garland  County 

Beauchamp,  Walter.  House,  492  Prospect 
Ave..  Hot  Springs.  94000470 

Hempstead  County 

Clinton.  Bill.  Birthplace.  117  S.  Hervey  St.. 

Hojie,  94000472 
Hempstead  County  Courthouse,  NW  cornel 

of  5th  and  Washington  Sts..  Hope, 

94000442 


lohnson  County 


rii 


nkersley— Stewart  House.  E  of  County  Rd 
27.  N  of  AR  352,  Hunt  vicinity,  94000464 

Apprion  County 

County  Courthouse,  Courthouse 
uare,  Yellville,  94000471 


fV  irion  ' 
Sqi 


Federal  Register  /  Vol.  59.  No.  84  /  Tuesday,  May  3.  1994  /  Notices 


22861 


Francis  County 

flikr  United  Methodist  Church.  101  S.  Izard 
St.,  Foirest  City,  94000467 

S  e  bastian  County 

/|;'  -ney  Safety  Streetcar  No.  224.  100  S. 
"ourth  St.,  Fort  Smith,  94000465 

S  E  v'wt  County 

Fi\st  United  Methodist  Church.  E  of  Jet.  of 
nd  St.  and  5th  Ave.,  Lockesburg, 
J4000468 

V  I  ishinglon  County 

Qid  Springdde  High  School.  Johnson  St.. 
Jpringdale,  94000469 

CJ.'.LIFORNlA 

L  9  i  Angeles  County 

f\:  iudena  Playhouse  Historic  District.  464— 
ill  E.  Colorado  Blvd.,  550 — 655  E  Grftn 
5t.,  21—127  S.  El  McUno  Ave.,  and  150 
■J.— 101  S.  Madison  Ave.,  Pasadena, 
14000462 

D  [  >TRjCT  of  COLUMBIA 

Diiitrict  of  Columbia  State  Equivalent 

hicht  Company  Warehouse.  1401  New  York 
,^ve.,  NE.,  Washington,  94000446 

I<>|bVA 

Dubuque  Coxuily 

Bishops  DiocJc.  90  VV.  Main  St..  Dubuque. 
94000477 

LOUISIANA 

East  Baton  Rouge  Parish 

Yvzoo  and  Mi.<;sissippi  Valley  Rc:ilrcH]d 
iCompany  Depot.  100  S.  River  Rd..  Baton 
pltouge,  94000463 

Union  Parish 

.^ftJore,  R.T.  House.  LA  Alt.  2.  N  side,  about 
P  mi.  VV  of  US  167,  Bemice  vicinitv, 
94000478 

MJNfNESOTA 

lla^ra  County 

V/h^e/  Ranger  Station.  Chippewa  NM. 
iMarcell  Township.  Bigfork  vicinity. 
<M000473 

FEN'NSYLVAMA 

Bucks  County 

ili\ciwnsburg  Village  Historic  District.  Jet.  of 
Riv«r  and  Brownsburg  Rds.,  Upper 
Wakefield  Township.  Brownsburg, 
H4 00044 5 

f^^ington  Village  Historic  District.  Jet.  of  Rt. 
^32  and  Mt.  Evtc  Rd.  (Washington  Cro:,sing 
Rd],  Upper  and  Ltjwer  Wakefield 
Townships,  Doiington.  94000444 

SOUTH  CAROLINA 

Pickens  County 


Central  High  School.  304  Church  St..  Central, 
94000475 

Williamsburg  County 

Heller.  M.F..  House.  405  Academy  St., 
Kingstree,  94000452 

TEXAS 

Bexar  County 

San  Antonio  Drug  Company.  432  W.  Market 
St..  San  Antonio,  94000453 

Denton  County 

lohnson  Farm.  Johnson  Branch  Park,  Lake 
Ray  Roberts.  94000449 

VERMONT 

Franklin  County 

Rockledge.  St.  Alban's— Highgaie  Rd.,  VT 
207.  Swdnton,  94000474 

VIRGINXA 

Campbell  County 

Blenheim  Amendment  (Boundary  Increase). 
E  of  VA  64  B,  3500  ft.  S  of  jet.  uith  VA  604. 
Spring  Miiis  vicinity,  940O0457 

Hanover  County 

Oakh'y  Hill.  VA  1 56  S  side.  2500  ft.  VV  of  jet 
with  VA  643.  Mftchanicsville,  94000459 

St.  Pauls  Episcopal  Church.  Jet.  of  US  301 
and  VA  54,  SVV  corner,  Hanover,  94000-560 

Rockbridge  County 

Kennedy— Wade's  Mill  Historic  District.  VA 
606  (Kaphine  Rd.).  2000  ft.  NE  of  jet.  with 
VA  7:;i.  Raphir.p.  94000453 

Smyth  County 

Scott— Walker  House.  VA  635  E  side.  2  mi. 
SE  of  SaitviHe.  Saltville  vicinity,  94000450 

Chesapeake  Independent  Qty 

Wdllaceton.  3509  George  Washington  Hwy.. 
S,  Chosapeukc.  94000455 

Hampton  Independent  City 

Aberdeen  C-ardens.  Roughly  bounded  by 
Langston  and  Mary  Pealce  Blvds..  and 
Ru.sse!!,  Davis.  Lewis.  Weaver  and  VVaiker 
Rds..  Hampfor..  940004.56 

Richmond  Independent  City 

Weisiger — Carroll  House.  2408  Bainbridge 
St..  Richmond.  9-1000454 

WASHINGTON 

Adams  County 

Ritzville  High  School.  7th  Ave.,  between 
Colunibia  and  Division  Sts..  Ritzville. 
940(K)476 

WISCONSIN 

Dane  County 

Uirson.  August  Cornelius.  House.  1006  Grant 
St..  Madison.  9-?000451 

Iowa  County 

Jo.nes.  David  J.  and  Maggie.  House.  201  E. 
Svvayne  St..  Dodgnville,  94000447 

!FR  Due  94-10342  Filed  5-2-94;  8;45  ami 
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National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
.properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  .Service  before 
April  23,  1994.  Pursuant  to  §60.13  of  36 
CFR  part  60  written  comments 
concerning  tJie  significance  of  the.se 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127.  Washington. 
DC  20013-7127.  Written  comments 
should  be  submitted  by  May  18. 1994. 
Carol  D.  Shull, 

Chief  of  Registration.  National  Register 
ALABAMA 
MadLson  County 

Lanford.  William.  House.  7400  Old  .Mactistin 
Pike.  Huntsville,  94000499 

ARIZONA 

Pima  County 

Bates  Welt  Ranch.  Bates  Well  Rd.  E  siiio.  A(0 
vicinity.  94000493 

ARKANSAS 

Faulkner  County 

Robins.  Frank  £..  House.  .567  Locust  St . 
Conway.  94000497 

Lawrence  County 

Walnut  Ridge  Post  Office.  Old.  225  VV  Main 
St.,  Walnut  Ridge,  94000496 

Perry  County 

Houston  Methodist  Episcopal  Church.  South. 
AR  60  SW  side,  near  jet  with  AR  216, 
Houston.  94000494 

Pulaski  County 

lohnswood.  10314  Cantrell  Rd..  Littk-  R(K.k. 
94000495 

LOUISL\NA 

East  Baton  Rouge  Parish 

Prince  Hall  Masonic  Temple.  1335  .\orth 
Blvd.,  Baton  Rouge.  94000498 

NflSSISSlPPI 

Clarke  County 

Akin.  C.  v..  House  (Clarke  County  .MPS}, 

Clarion  St.  S  side,  approximately  v«  mi.  E 

of  US  45.  DcSuto,  94(K)0512 
Buckley.  Judge  John  L.  House  (Clarke  County 

MPS).  Bridge  St.  N  side  at  jet.  with  Hand 

Ave..  Enterpiise.  94000513 
Curler.  Benjamin  H..  House  (Clarke  County 

MPS).  210  Ferrill  St..  Quitman.  94000514 
Clarke  County  Courthouse  and  Confederate 

Monument  (C:itirke  County  MPS).  Archusa 

St.  at  head  of  Main  St.,  Quitman,  94000511 
East  Enterprise  Historic  District  (Clarke 

County  MPS).  Roughly  bounded  by  S. 

.Stonewall  .St..  Church  St  ,  MS  513  and 

Tuscahomn  Rd..  Enterprist;.  94000510 
Ferrill.  Cupt.  C.  C.  Housf  (Clarke  Coi.ntv 

MPS).  118  E.  Franklin  .St  .  Quitman. 

94000509 
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House  on  Old  Mill  Creek  Road  (Clarke 

County  MPS).  Old  Mill  Creek  Rd.  W  side. 

between  Old  Mill  Creek  Rd.  and  US  11, 

Enterprise,  94000508 
Kirkland,  J.K..  C-eneral  Merchandise  Store 

(Clarke  County  MPS).  124  Main  St., 

Quitman,  94000507 
Moore.  Noah.  House  (Clarke  County  MPS). 

Ill  Main  St.,  Enterprise,  94000506 
Quitman  Depot  (Clarke  County  MPS).  Illinois 

Central  Gulf  RR  tracks  E  side,  near  jet.  of 

Main  St.  and  Railroad  Ave  ,  Quitman, 

94000505 
Shubuta  Methodist  Episcopal  Church.  South 

(Clarke  County  MPS).  High  St.  (US  45),  E 

side.  Shubuta,  94000504 
Stonewall  Mill  Village  Historic  District 

(Clarke  County  MPS).  Roughly,  area 

surrounding  Erwin  Rd.  between  Alice  and 

Allen  Aves.,  Stonewall.  94000503 
Williams.  ]im.  House  (Clarke  County  MPS). 

N.  River  Rd.  W  side,  near  jet.  with  MS  513, 

Enterpri,se,  94000502 
Wyatt.  WW.  House  (Clarke  County  MPS). 

107  N.  River  Rd.,  Enterprise.  94000501 

OKLAHOMA 
Blaine  Cour.ty 

Watonga  Armory.  301  W.  Main,  Watonga, 
94000491 

Caddo  County 

Anadarko  Armory.  700  VV.  Oklahoma  St., 
Anadarko.  94000479 

Cherokee  County 

Tahlequah  Armory.  100  Water  Ave., 
Tahlequah.  94000488 

Custer  County 

Weatherford  Armory.  123  VV.  Raincv  St., 
VVeatherford,  94000492 

Grady  County 

Minco  Armory.  407  W.  Pontotoc  St.,  Minco. 
94000484 

Iohn.slon  County 

Tishomingo  Armory.  500  E.  24th  St.. 
Tishomingo.  94000489 

Mcintosh  County 

Eujaula  Armory,  48  Memorial  Dr.,  Eufaula, 
94000481 

Murray  County 

Sulphur  Armory,  500  W  Wynnewood  Ave., 
Sulphur.  94000487 

Oklahoma  County 

Wagoner  Armory,  509  E.  Cherokee  St., 
Wagoner.  94000490 

Osage  County 

Hominy  Armory.  201  N.  Regan  St.,  Hominy, 

94000482 
Pawhuska  Armory,  823  E.  8th  St.,  Pawhuska, 

94000485 

Pawiee  County 

Pawnee  Armory.  let.  of  First  and  Cleveland 
Sts.,  Pawnee,  94000486 

Payne  County 

Gushing  Armory.  218  S.  Little  Ave.,  Gushing, 
94000480 

Seminole  County 


Konawa  Armory.  625  N.  State  St.,  Konawa, 
94000483 

|FR  Doc.  94-10533  Filed  5-2-94;  8:45  am] 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Housing  Guaranty  Program;  Notice  of 
Investment  Opportunity 

The  U.S.  Agency  for  International 
Development  (USAID)  has  authorized 
the  guaranty  of  loans  to  the  Republic  of 
Chile,  acting  through  its  Ministry  of 
Housing  and  Urban  Development 
("Borrower")  as  part  of  USAID's 
development  assistance  program.  The 
proceeds  of  these  loans  will  be  used  to 
finance  infrastructure  and  shelter 
projects  for  low-income  families  in 
Chile.  At  this  time,  the  Ministry  of 
Finance  of  the  Republic  of  Chile  has 
authorized  USAID  to  request  proposals 
from  eligible  lenders  for  a  loan  under 
this  program  of  $10  Million  U.S.  Dollars 
(US$10,000,000).  The  name  and  address 
of  the  Borrower's  representatives  to  be 
contacted  by  interested  U.S.  lenders  or 
investment  bankers,  the  amount  of  the 
loan  and  project  number  are  indicated 
below: 

Pepublic  of  Chile 

Project  No:  51.3-HG-010-$10,OOo!ooO 
Housing  Guaranty  Loan  No:  513-HG- 

010  AOl 
Attention:  Mr.  Jo.se  Pablo  Arellano 
Marin,  Director  de  Presupuesfos, 
Ministry  of  Finance,  Teatinos  120, 
piso  12.  Santiago.  Chile,  Telefax  No.: 
(562)  671-3814  (preferred 
communication).  Telephone  No.: 
(562)  696-1368  or  (562)  671-0672. 
Interested  lenders  should  contact  the 
Borrower  as  soon  as  possible  and 
indicate  their  interest  in  providing 
financing  for  the  Housing  Guaranty 
Program.  Intere,sted  lenders  should 
submit  their  bids  to  the  Borrower's 
representative  by  Tuesday,  May  17, 
1994.  at  12:00  Noon  Eastern  Daylight 
Time.  Bids  should  be  open  for  a  period 
of  48  hours  from  the  bid  closing  date. 
Copies  of  all  bids  should  be 
simultaneously  sent  to  the  following: 
Mr.  Thomas  Nicastro.  USAID 

Representative/Chile.  USAID/Chile. 
American  Emba.ssy  Codina  Bldg., 
1343  Agostinas,  Santiago,  Chile, 
Telefax  No:  (562)  638-0931  (preferred 
communication).  Telephone  No:  (562) 
671-0133  or  638-1014 
and 
Mr.  William  Yaeger,  Director.  RHUT)0. 
South  America.  USAID/Quito. 


Ecuador,  c/o  American  Embassy.  Unit 
5330.  APO  AA  34039-3420.  Telefax 
No.:  (593)  2-561-228  (preferred 
communication).  Telephone  No.: 
(593)  2-544-365 

Mr.  David  Grossman/Mr.  Peter  Pirnie. 
U.S.  Agency  for  International 
Development.  Office  of  Housing  and 
Urban  Programs.  G/DG/H.  Room  401, 
SA-2.  Washington.  D.C.  20523-0214. 
Telex  No.:  892703  AID  WSA.  Telefax 
No.:  202/663-2552  (preferred 
communication).  Telephone  No.:  202/ 
663-2548/2530. 
For  your  information  the  Borrower  is 

currently  considering  the  following 

terms: 

(1)  Amount:  US$10  million. 

(2)  Term:  30  years. 

(3)  Grace  Period:  Ten  years  on  the 
repayment  of  principal  (during  grace 
period,  semi-annual  payments  of 
interest  only).  If  variable  interest  rate, 
repayment  of  principal  to  amortize  in 
equal,  semi-annual  installments  over  the 
remaining  20-year  life  of  the  loan.  If 
fixed  interest  rate,  semi-annual  level 
payments  of  principal  and  interest  over 
the  remaining  20-year  life  of  the  loan. 

(4)  Interest  Rate:  Alternatives  ot  fixed 
rate,  and  variable  rate  are  requested. 

(a)  Fixed  Interest  Rate:  If  rates  are  to 
be  quoted  based  on  a  spread  over  an 
index,  the  lender  should  use  as  its  index 
a  long  bond,  specifically  the  6V'4%  U.S. 
Treasury  Bond  due  August  15,  2023. 
Such  rate  is  to  be  set  at  the  time  of 
acceptance. 

(b)  Variable  Interest  Rate:  To  be  based 
on  the  six-month  British  Bankers 
Association  LIBOR,  preferably  with 
terms  relating  to  Borrower's  right  to 
convert  to  fixtd.  The  rate  should  be 
adjusted  weekly. 

(5)  Prepayment:  Offers  should  include 
options  for  prepayment  and  mention 
prepayment  premiums,  if  any. 

(6)  fees:  Offers  should  specify  the 
placement  fees  and  other  expenses, 
including  USAID  fees,  the  Paying  and 
Transfer  Agent  fees.  Lenders  are 
requested  to  include  all  legal  fees  and 
out-of-pocket  expenses  in  their 
placement  fee.  Such  fees  and  expenses 
shall  be  payable  at  closing  from  the 
proceeds  of  the  loan. 

(7)  Closing  Date:  As  early  as 
practicable,  but  not  to  exceed  60  days 
from  date  of  selection  of  lender. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower  and 
thereafter  subject  to  approval  by  USAID. 
The  Republic  of  Chile  reserves  the  right 
to  not  accept  any  bid  which,  in  its 
estimation,  is  non-competitive. 
Disbursements  under  the  loan  will  be 
subject  to  certain  conditions  required  of 
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1 16  Borrower  by  USAID  as  set  forth  in 
£  greements  between  USAID  and  the 
Borrower. 

The  full  repayment  of  the  loans  will 
^  guaranteed  by  USAID,  The  USAID 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  Section  222  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
••Act"). 

Lenders  eligible  to  receive  the  USAID 
guaranty  are  tiiose  specified  in  section 
238(c)  of  the  Act.  They  are:  (1)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
pubstantially  beneficially  owned  by  U.S. 
qitizens;  (3)  foreign  corporations  whose 
;hare  capital  is  at  least  95  percent 
ctwned  by  U.S.  citizens;  and,  (4)  foreign 
;}artnerships  or  associations  wholly 
awned  by  U.S.  citizens. 

To  be  eligible  for  the  USAID  guaranty, 
he  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary'  of 
ho  disbursement  of  the  principal 
ipiount  thereof  and  the  interest  rates 
■nay  be  no  higher  than  the  maximum 
t-ate  established  from  time  to  time  by 
USAID. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the 
USAID  housing  guaranty  program  can 
be  obtained  from:  Mr.  Peter  Kimm, 
Director,  Office  of  Housing  and  Urban 
Programs,  U.S.  Agency  for  International 
Development,  Room  401,  SA-2, 
Vashington,  IX  20523-0214, 
[Telephone:  202/663-2530. 

Dated;  April  28,  1994. 
li'ichaclG.  Kitay, 

Assistant  General  Counsel,  Bureau  of  Global 
. '  ■ograms,  Field  Support  and  Research,  L'.S. 
.  y^encyfor  International  Development. 
WR  Doc.  94-10593  Filed  5-2-94;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-651  (Final)] 

Silicon  Carbide  from  the  People's 
Republic  of  China 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Revised  schedule  for  the  subject 

investigation. 


EFFECTIVE  DATE:  April  28,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Woodley  Timberlake  (202-205-3188), 
Office  of  Investigations.  U.S. 
International  Trade  Commission,  500  E 
Street  SVV.,  VVa.shington,  DC  20436. 
Mearing-im.paired  persons  can  obtain 
i  Information  on  this  matter  by  contacting 


the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N,8,l). 

SUPPLEMENTARY  INFORMATION:  On 
December  8. 1993,  the  Commission 
instituted  the  subject  investigation  and 
established  a  schedule  for  its  conduct 
(59  FR  3735,  January  26,  1994). 
Subsequently,  the  President  declared 
April  27,  1994,  a  day  of  national 
mourning  and  ordered  all  Federal 
agencies  closed  for  business.  The 
Commission,  therefore,  is  revising  its 
schedule  in  the  investigation  to  adjust 
for  the  President's  order. 

The  Commission's  new  schedule  for 
the  investigation  is  as  follows:  the 
hearing  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building  at  9:30  a.m.  on  May  2,  1994; 
the  deadline  for  filing  posthearing  briefs 
is  May  9,  1994. 

For  further  information  concerning 
this  investigation  see  the  Commission's 
notice  of  investigation  cited  above  and 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 

Authoritj-:  This  investigation  is  being 
conducted  under  authoritv  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  section  207  20  of  the 
Commission's  rules. 

Issued:  April  28,  1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

jFR  Doc.  94-10675  Filed  4-29-94;  2:29  pm) 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-12  (Sub-No.  163X)] 

Southern  Pacific  Transportation 
Company;  Abandonment  Exemption; 
In  Bexar,  Karnes,  and  Wilson  Counties, 
TX 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  tlie  prior  approval  requirements  of 
49  U.S.C. 10903-10904  the 
abandonment  by  Southern  Pacific 
Transportation  Company  of  a  46.7-mile 


line  of  railroad  iri  Bexar,  Karnes,  and 
Wilson  Counties,  TX,  subject  to 
standard  labor  protective  conditions, 
environmental  conditions,  and  a  public 
use  condition. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  efTective  on  June  2. 
1994.  Formal  expressions  of  intent  to 
file  an  offer  of  financial  assistance  under 
49  CFR  1152.27(c)(2)  •  must  be  Sled  by 
May  13, 1994.  Petitions  to  stay  must  be 
filed  by  May  18, 1994.  Pethions  to 
reopen  mu.st  be  filed  by  May  30,  1994. 
Requests  for  a  public  use  condition 
conforming  to  49  CFR  1 152.28(A)(2) 
must  be  filed  by  May  23,  1994. 
ADDRESSES:  Send  pleadings,  referring  to 
Docket  No.  AB-12  (Sub-No.  163X).  to  : 
(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission;  Washington,  DC  20423: 
and  (2)  Petitioner's  representatives:  Karl 
Morell,  Taylor,  Morell  &  Gitome^  919 
18th  Street.  NW.  suite  210,  Washington, 
DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon  (202)  927-5610.  (TDD  for 
the  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  at  (202)  927- 
5721.) 

Decided:  April  20,  1994. 

By  the  Commission,  Chairman  McDonald. 
Vice  Chairmen  Phillips.  Commissioners 
Simmons  and  Phlibin.  Commissioner  Philbin 
did  not  partif  ipate  in  the  dispostion  of  this 
proceeding. 

Sidney  L.  Strickland,  Jr.. 

Secretary. 

[FR  Doc.  94-10557  Filed  5-2-94; '«:45  am) 

BILLING  CODE  703S-Ot-P 

[Docket  No.  AB-290  (Sub-No.  133X)] 

Virginia  &  Southwestern  Railway 
Company;  Abandonment  Exemption; 
in  Bristol,  VA  and  Bristol,  TN 

Virginia  &  Southwestern  Railway 
Company  (\'&S)  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  0. 18  mjle  of  track  betwe«;n 
milepost  68.24-T  and  milepost  68.42-T 


'  See  hxempl.  of  Rail  Atundonnient — Ofli  t»  of 
Kinan.  AnsIj!!..  4  I.C.CId  IM  (1987). 
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at  Bristol.  VA,  and  0.8  mile  of  track 
between  milepost  70.6-T  and  milepost 
71.4-T  at  Bristol.  TN.  a  total  distance  of 
0.98  mile. 

V&S  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period:  and  (4)  the  requirements  at  49 
CFR  1105.7  (service  of  environmental 
report  on  agencies).  49  CFR  1105.8 
(service  of  historic  report  on  State 
Historic  Preservation  Officer).  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
government  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360  l.C.C.  9t 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assi.stance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  June  2, 
1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issvies.  > 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1 152.27(c)(2). :  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  must  be  filed  by  May  13. 
1994.3  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  May  23,  1994. 
with:  Office  of  the  Secretary,  Case 
Control  Branch.  Interstate  Commerce 
Com.mission,  Washington.  DC  20423. 

A  copy  of  any  ploading  filed  with  the 
Commission  should  he  sent  to 


applicant's  representative:  James  R. 
Paschall.  Norfolk  Southern  Corporation, 
Three  Commercial  Place.  Norfolk,  VA 
23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

V&S  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEL\)  will 
issue  an  environmental  assessment  (EA) 
by  May  6,  1994.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (room  3219.  Interstate  Commert;e 
Commission.  Washington.  DC  20423)  or 
by  calling  Elaine  Kaiser.  Chief  of  SEA  at 
(202)  927-6248.  Comments  on 
environmental  and  historic  preser\'ation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  April  22.  1994. 

By  the  Commission.  David  M.  Knnsr.hnik. 
Director,  Office  of  Pror.eodinns. 
Sidney  L.  Strickland.  Jr., 
Secretary. 
IFK  Doc.  94-105,58  Filed  5-2-94:  845  ami 
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1  A  slHV  will  be  i^ill«(^  routinoly  t)y  ihi; 
(lemmisMon  in  ihoip  proceedings  where  an 
informeil  decision  on  en\  irimmpiilal  i.-isues 
(whether  raised  by  a  party  or  by  the  DinimiM^ion'.s 
Environmental  Analysis,  in  i;s  independent 
investigjtion)  cannot  be  niadf  prior  lo  the  eff-MjIive 
date  of  ihe  notice  of  exemption.  See  E^pmplton  of 
Out-ofScnicc  Pail  Unas.  5  l.C.C  2d  377  (19fl9). 
.\nv  entity  s<*king  a  stay  on  environmental 
rencems  is  encouraged  to  file  it,<  reque.sl  as  Mxm 
<i.s  possible  in  order  lo  permit  the  Comniisy-iun  to 
review  and  act  on  ihe  requosl  before  the  cfferlive 
date  of  the  exemption. 

.^See  Exi'mpt.  ofFniil  AbonJonmcnI—Offrrs  '-"f 
Unan  Aasist.  4  l.C.C.2d  1G4  (1987). 

'The  Commission  will  accept  a  lale-nied  trail  uw 
reiiuest  as  long  as  it  retains  juri.sdiction  lo  do  so. 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Labor  Research  Advisory  Council; 
Meetings  and  Agenda 

The  Spring  meeting  of  the  Committee 
on  Occupational  Safety  and  Health 
Statistics  of  the  Labor  Research 
Advisory  Council  will  be  held  on  May    - 
24. 1994.  The  meeting  will  be  held  in 
the  Conference  Center  of  the  Postal 
Square  Building  (FSB).  2  Massachusetts 
Avenue.  NE.,  Washington,  DC. 

The  Labor  Research  Advisory  Council 
and  its  committees  advise  the  Bureau  of 
Labor  Statistics  w  ith  respect  to  technical 
matters  associated  with  the  Bureau's 
programs.  Membership  consists  of 
union  resean;h  directors  and  staff 
mtimbers.  The  schedule  and  agenda  of 
the  meeting  is  as  follows: 

Tuesday.  May  24. 1994 

1  p.m. — Cnmmittte  on  Occupational 
Safety  and  Health  Statistics— Meeting 
Rooms  7  and  R 

1.  Survey  of  CK:cupational  Injuries  and 
Illnesses:  Case  and  Demographic  data. 

2.  Department  of  Labor  report  on  the 
availability  and  use  of  data  on 


occupational  injuries  and  illnesses  to 
the  Senate  and  House  Appropriations 
Committees. 

3.  Occupational  motor  vehicle  fatalities: 
Census  of  Fatal  Occupational 
Injuries — Fatal  Accident  Reporting 
System  (CP'OI-FARS)  linkage. 

4.  Survey  of  Employer-Provided 
Training — status  report. 

5.  Other  business. 

The  meeting  is  open  to  the  public. 
Persons  planning  to  attend  the  meeting 
as  ob.servers  may  want  to  contact 
Wilhelmina  Abner  on  (Area  Code  202) 
60fi-5970. 

Sign(;d  at  Washington,  DC  this  21st  day  of 
April  1994. 

Katharine  G.  Abraham, 
CowTr\issioneT. 

IFR  Doc  94-10594  Filed  5-2-94;  8:45  ami 
BILLING  COO€  4510-24-M 


Labor  Research  Advisory  Council; 
Notice  of  Meetings  and  Agenda 

The  Spring  meetings  of  committees  of 
the  Labor  Research  Advisory  Council 
will  be  held  on  May  10. 11.  and  12.  All 
of  the  meetings  will  be  held  in  the 
Conference  Center  of  the  Postal  Square 
Building  (PSB),  2  Massachusetts 
Avenue,  NE..  Washington,  DC. 

The  Labor  Research  Advisor}-  Council 
and  its  committees  advise  the  Bureau  of 
Labor  Statistics  with  respect  to  technical 
matters  a.ssociated  with  the  Bureau's 
programs.  Membership  consists  of 
union  research  directors  and  staff 
members.  The  schedule  and  agenda  of 
the  meetings  are  as  follows: 

Tuesday.  May  10. 1994 

9:30  a.m. — Committee  on  Prices  and 
Living  Conditions  Meeting  Room  3.  PSB 

1.  Discussion  of  articles  on 
measurement  issues  in  tht  CPI 
published  in  the  December  1993  issue 
of  the  Monthly  Labor  Review 

2.  Other  business 

J  :30  p.m— Committee  on  Wages  and 
Industrial  Relations  Meeting  Room  3, 
PSR 

1.  Cur.a-nt  Activities  in  Progress 

2.  Discu.ssion  of  the  1995  budget  for 
Compensation  and  Working 
Conditions 

3.  Report  of  the  Business  and  Labor 
Advisor)'  Subcommittee  on  Employer 
Provided  Training 

4.  Rfsults  from  the  Health  Expenditures 
Sur%'ey 

5  Othor  business 
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i  /ednesday,  May  11,  1994 

1:30  a.m. — Committee  on  EmpIo\Tnent 
and  Unemployment  Statistics— Sleeting 
Boom  9,  PSB 

1.  Discussion  of  BLS  Fiscal  Year  1995 
budget 

2.  Summary  of  recommendations  of  the 
Labor  Market  Information  Review 

3.  BLS  response  to  the  American 
Statistical  Association  report 

4.  Issues  reeardinc  contingent  workers 

5.  Lessons  learned  in  the  Current 
Population  Survey  Redesign 

6.  Plans  for  design  of  wage  record 
database 


tt 


[hursday,  May  12.  1994 

p.m. — Committee  on  Productivity, 
Technology  and  Gronih— Meeting 
rfooms  9  and  10 

Review  of  recent  program 
developments  in  the  Office  of 
Productivity  and  Technology  (OPT) 
Planned  adoption  of  alternative  index 
numbers  in  productivity  measurement 
Publication  of  alternative  projections 
on  infrastructure,  health 
expenditures,  and  foreign  trade. 

i  ^mmittee  on  Foreign  Labor  Statistics 
L'pdate  on  international  price 
statistics  program  (rpport  by  staff  of 
the  Office  of  Prices  a;id  Living 
Conditions) 

Report  on  BLS  international 
cooperation  activities. 
The  meetings  are  open  to  the  public. 
1 '  arsons  planning  to  attend  these 
ir  eetings  as  observers  m.ay  want  to 
( (intact  Wilhelmina  Abner  on  (Area 
<Fpde  202)  606-5970. 

Due  to  various  scheduling  difficulties, 
we  are  unable  to  provide  the  full  fifteen 
(15)  days  of  advance  notice  of  this 
reeling. 

Signod  at  Washington.  DC  t!iis  2bth  day  of 
iril  1994. 

Katharine  G.  Abraham, 

Gimmissioner. 

IFR  Doc.  94-10,595  Filed  5-2-94;  8:45  ami 

BILLING  CODE  4510-24-M 


Employment  and  Training 
Administration 

[TA-W-29,715] 

B  and  B  Garment  Works,  Inc.,  Parsons, 
TN;  Termination  of  Investigation 

j  IPursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 


initiated  on  April  4,  1994  in  response  to 
a  worker  petition  which  was  filed  on 
behalf  of  workers  at  B  and  B  Garment 
Works,  Incorporated,  Parsons, 
Tennessee. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  DC,  this  20th  day  of 
April  1994. 

Violet  Thompson. 

Deputy  Director.  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  94-10588  Filed  5-2-94;  8:45  am) 

BILLING  CODE  4510-30-M 


[TA-W-29,567  and  TA-W-29,567A) 

Bravo  Fashions,  Mineral  Wells,  TX;  and 
Employee  Services,  Mineral  Wells,  TX; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  s>>ction  22/1  of  the 
Trade  Act  of  1974  (19  U.S.C.  227.^)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  24, 1994,  applicable  to  ail 
workers  of  the  subje^  t  firm.  The 
certification  notice  was  published  in  the 
Federal  Register  on  December  28,  1993 
(58  FR  68669). 

At  the  request  of  the  State  Agency,  the 
Department  is  amending  the 
certification  to  include  leased 
employees  at  Bravo  Fashions  v.  ho  were 
separated  as  a  result  of  the  adverse 
impact  of  imported  ladies'  jackets. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  at 
Bravo  Fashions,  Mineral  Wells.  Texas 
who  were  affected  by  increased  imports 
of  ladies'  jackets. 

Further,  as  a  result  of  the  plant 
shutdown  in  Novem'oer,  1993,  the 
Department  is  including  a  termination 
date  of  April  23, 1994. 

The  amended  notice  applicable  to 
TA-VV-29,.567  is  hereby  issued  as 
follows: 

All  workers  of  Bravo  Fashions,  Inr., 
Mineral  Wells.  Texas  who  became  totally  or 
partially  sepanted  from  employmer.!  on  or 
after  Febniary  23,  1993  and  before  April  23, 
1994.  including  leased  employees  of 
Employee  Services  who  were  emplo\ ed 
exclusively  at  Bravo  Fashions,  Minf-ral  Wells, 
Texas  who  were  separated  as  a  result  of  the 
impact  of  imported  ladies'  jackets  on  or  after 


February  23,  1993  and  before  April  23,  1994, 
a.-e  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  21st  dov  of 
April  1994. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  94-10539  Filed  5-2-94;  8  45  urn] 

BILUNO  COOE  4S10-30-M 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for. Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act  )  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  .Assistance,  E  mploynier:t 
and  Training  Administration,  has 
instituted  investigation«;  pursuant  to 
section  221  (a)  of  the  Ac',. 

The  purpose  of  each  of  the 
investigations  is  to  dett.'mine  whi-rlicr 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  u^.der  title  II. 
chapter  2.  of  the  Act.  The  investiga.inns 
will  further  relate,  as  appropriate,  U'.  the 
determination  of  the  d.-ite  on  which  total 
or  partial  separations  b-.gan  or 
threatened  to  begin  and  the  subdj-.  .-^ion 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  sub.stantial  interest  in  the 
subject  matter  of  the  investigations  nay 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Otfire  of  Trade  Adjustme:;t 
Assistance,  at  the  address  shown  bpicw, 
not  later  than  May  13,  1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  AdjustTient 
Assistance,  at  the  address  shown  below, 
not  later  than  May  13,  1994. 

The  petitions  filed  in  this  case  a--^ 
available  for  inspection  at  the  Offit  e  of 
the  Director.  Office  of  Trade  Adju.stment 
A.ssislance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Wa.shington,  DC  20210. 

Signed  at  W.;shington,  DC  this  ISth  (i..\  of 
April,  1994. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 
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Petitioner:  Union/worVer&'firm — 

Location 

Date  re- 
ceived 

Date  of  peti- 
tion 

Petition  No. 

Articles  producted 

Fisher-Price,  Inc  (Co) 

Murray.  KY  

04/18/94 

04,'05/94 

29,748 

Toys 

Fisher-Price,  Inc  (Co) 

Medina,  NY  

04/ta'94 

04/05/94 

29,749 

Toys. 

Fisher-Price  Inc  (Co)  

East  Aurora,  NY 

04/13/94 

04/05/94 

29,750 

Toys. 

Ladv  Lvnne  Linaerie  (ILGWU)      

New  York,  NY  

04/18/94 

04/06/94 

29.75 1 

Ladies'  underwear. 

IBM  East  Fishkill  Facilttv  (Wkrs)  

Hopewell  Jet,  NY  ... 

04/18/94 

04/08/94 

29.752 

Ceramic  semiconductors. 

C  &  R  Cedar  (Co)     

Forks,  WA  

04/18/94 

04/05/94 

29,753 

Cedar  shakes  and  shingles. 

Anv  Wash  (Wkrs)  

Hialeah,  Fl 

04/18,'94 

03/27/94 

29,754 

Ladies'  pants,  dresses,  skirts  and 

shorts. 

Unifirst  CofD  (Co)                     

Haverhill,  MA 

04/18/94 

04/04/94 

29,755 

Uniform  rentals. 

UCAR  Cartx»n  Co,  Inc  (Co)  

Robinson,  IL 

04/18/94 

04/08/94 

29,756 

Calcined  petroleum  coke. 

The  Greif  Companies  (Co) 

Lehigh  Valley,  PA  .. 

04/18/94 

04/05/94 

29,757 

Men's     suits,     sportcoats     and 

pants. 

The  Greif  Companies  (Wkrs)  

Shippensburg,  PA  .. 

04/1  a'94 

04/05/94 

29,758 

Men's     suits,     sportcoats     and 
pants. 

The  Greif  Companies  (Wkrs)  

Verona.  VA 

04/18/94 

04/05/94 

29,759 

Men's     suits,     sportcoats     and 
pants. 

The  Greif  Companies  (Wkrs)  

New  York,  NY  

04/18/94 

04/C5'94 

29,760 

Men's     suits,     sportcoats     and 
pants. 

Monroeville     Dodge,     dba     Dodgeland 

Monroeville.  PA  

04/1  &'94 

Oa'27/94 

29,761 

Autmobile  dealership. 

(Wkrs). 

Kirschner  Medical  Coro  (Wkrs)  

fvlarlow,  OK  

04/18/94 

04/04/94 

29.752 

Orthopedic  appliances. 

General  Electnc  Co.  (iUE)  

Koch  Industries  (Wkrs) 

Lynn,  MA  

04/1  a'94 

04/04/94 

29,763 

Jet  aircraft  engines. 

Trenton,  ND  

04/18/94 

04/01/94 

29,764 

Gas  and  gas  liquid  products. 

KDEX  Inc  (Wkrs)      

Russell,  KS  

04/1  a'94 

04/01/94 

29.765 

Oil  drilling. 
Men's  pants. 

USA  Interprises  of  GA  (Wkrs) 

Conyers,  GA  

C4/ 13/94 

Ca74/94 

29.766 

Richard  Warren  (Wkrs)     

New  York.  NY     

04/1  a'94 

03/30/94 

29.767 

Ladies'  Dresses  and  suits. 

Normandy  Manufacturing  Co  (ILGWU)  .... 

Paducah.  KY  

04/18/94 

04/04/94 

29,768 

Ladies'  outer  apparel. 

Charles  Biuestone  Co  (USWA) 

ElizatJeth,  PA  

04/18/94 

04/08/94 

29.769 

Metal  recycling. 

Sante  Fe  Minerals,  Ire  (Co) 

Dallas,  TX  

04/18/94 

04/0S'94 

29.770 

Oil  and  gas. 

Milco  Industries,  inc  (Wkrs)  

Bloomsburg,  PA  

04/18/94 

04'08/94 

29.771 

Ladies'  intimate  apoarel. 

Wilmington     Steel     and     Construction 

New  Castle,  PA 

04/18/94 

04/08/94 

29,772 

Fabricated  structruai  steel. 

(Wkrs). 

James  River  Corp  (Co)  

Old  Town,  ME  

04/18,94 

04/05/94 

29  773 

Hardwood  and  softwood  pulp. 

Airfoil  forging  Textron  (UAW) 

Euclid,  OH 

C4/18,'94 

03/30/94 

29,774 

Forged  Biadess  for  jet  engines 
Jet  engine  blades  and  vanes. 

Airfoil  Textron  (UAW)  

Fostoria,  OH 

04/18/94 

03/28.94 

29,775 

HartxK  Casuals  Inc  (ILGWU)  

Plains,  PA  

04/18/94 

04/1 1/94 

29  776 

Bathing  suits  and  sportswear. 
Specialty  tubing. 

Sandvik  Special  Metals  Corp  (OCAW)  .... 

Kennewick,  WA 

04/18/94 

03,'28/94 

29,777 

R&A,  Inc  (Co)  

Aransas  Pass,  TX  .. 

04/18/94 

0a29'94 

29,778 

Shrimp. 

R.  Shrimp,  Irx:  (Co)  

Aransas  Pass,  TX  .. 

04/1  a'94 

03/29.'94 

29,779 

Shrimp. 

Vikki,  Inc  (Co) 

Aransas  Pass  TX  ... 

04/18/94 

03/29/94 

29,780 

Shrimp. 

Murfin  Drilling  Co  (Wkrs) 

Wichita,  KS  

04/15  34 

04/01/94 

29,781 

Oil  and  Gas  Exploration  and  pro- 
duction. 

Amoco  Production  CO.,  Gen  Office  (Co) 

Chicago,  IL 

04/15/94 

04/05/94 

29,782 

Oil.  gas  exploration  and  produc- 
tion. 
Oil.  gas  exploration  arxl  produc- 

Amoco Production  Co.,  Tulsa  Research 

Tulsa,  CK  

04/18/94 

04/05,'94 

29.783 

(Co). 

tion. 

Amoco  Production  Co.,  Tulsa  Data  (Co)  . 

Tulsa.  OK  

04/18/94 

04/05/94 

29,784 

Oil,  gas  exploration  and  produc- 
tion. 
Oil,  gas  exploration  and  produc- 

Amoco   Production    Co,    Offshore    Unit 

New  Oileans,  LA  .... 

04/18.'94 

04/05/94 

29,785 

(Co). 

tion. 

Amoco  Production  Co,  Denver  Reg  Off 

Denver.  CO  

04/1  a'94 

04/05/94 

29,786 

Oil,  Gas  exploration  and  produc- 

(Co). 

tion. 

Amoco  Production  Co,  Houston  Reg  Of 

Houston,  TX  

04/18/94 

04/05,'94 

29.787 

Oil,  gas  exploration  and  produc- 

(Co). 

tion. 

Gertxir  Products  Co..  Inc  (Wkrs)  

Reesburg,  Wl  

04/18/94 

2,28  94 

29.788 

Infant  feeding  and  care  products. 

|FK  Di>c.  94-10591  Filed  5-2-94:  8:45  am 

i          requested  administrative 

production  process  (the  filling. 

BILLING  COCE  «510-3(Mll 

reconsideration  of  the  Dep 

artinenfs 

charging,  decorating  and  installing)  at 

denial  notice  for  workers  a 

t  the  subject 

Bennington  to  a  plant  in  Mexico.  The 

[TA-W-29,403] 

firm.  The  notice  was  i.ssue 

d  on  March 

charged  batteries  will  then  reenter  the 

15,  1994  and  was  publishe 

d  in  the 

U.S.  as  imports. 

Johnson  Controls,  Inc.,  Bennington 
VT;  Affirmative  Determination 

Federal  Register  on  March 
FR  ;4H76). 

30. 1994  (59 

Conclusion                             < 

Regarding  Application  for 
Reconsideration 

It  s  claimed  that  an  appr 
subdivision  at  Johnson  Co 
Bennington.  Vermont  was 

opriate 
ntrols  in 
adversely 

After  careful  review  of  the 
application.  I  conclude  that  the  claim  is 

On  April  5,  1994,  tlie  workers  will 

1           affected  by  increased  imoc 

rts  because 

of  sufficient  weight  to  justify 

tlie  support  of  their  Congressman. 

Johnson  Cont 

rols  moved  a 

part  of  the 

reconside 

ration  ol  the  Department  ol 
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Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Stftned  at  Washington.  DC,  this  21st  day  of 
Ap^l  1994. 

Robert  O.  Deslongcbamps, 

Dinctor,  Office  of  Legislation  &  Actuarial 
Seriices,  Unemployment Insumnce Service. 
IFrIDoc.  94-10592  Filed  5-2-94;  8:45  am] 

SILLINa  CODE  4510-3O-M 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Pptitions  for  transitional  adjustment 
assistance  under  the  North  American 
Fre0  Trnde  Agreement-Transitional 
Adii^stnient  Assistance  Implementation 
Act  jPub.  L.  103-182),  hereinafter  called 
(N4FTA-TAA).  have  been  filed  with 
State  Governors  under  Section  250(a)  of 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Tra  lie  Act  of  1974.  as  amended,  are 


identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  (OTAA), 
Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  announces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  emplojTnent 
after  December  8.  1993  (date  of 
enactment  of  Public  Law  103-182}  are 
eligible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 

Appendix 


request  a  public  hearing  with  the 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  DC.  provided  such  request 
is  filed  in  v^nriting  with  the  Director  of 
OTAA  not  later  than  May  13, 1994. 

Also,  interested  persons  are  invited  to 
submit  WTitten  com.ments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  OTAA  at  the  address  shown 
below  net  later  than  May  13, 1994. 

Petitions  filed  with  tlie  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director.  OTAA,  ETA.  DOL,  room 
C-4318,  200  Constitution  Avenue,  NVV., 
Washington,  DC  20210. 

Signod  at  Washington,  DC.  this  19th  day  of 
April.  1994. 

Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjustment 
Assistance. 


Petitioner:  Union.'workers/fir 


Datajoroducts  (Wkrs)  

nad^q-m  Tool  Compary  (Wkrs) 


5WIS  s 


S 

Sushine 
Alliet  I 


Precision  Products,  Inc.  (Co.) 

Rope  Manufacturing,  Inc.  (Co.) 
Signal    Safety    Restraints;    El    Paso 
Aiitbmotive  Sector  (Wkrs). 


[FR 

BILLII 


Location 


Norcross,  GA  

East  Mckeesport,  PA  ... 


Lake  Havasu  City.  AZ  .. 

Miami,  FL  

El  Paso.  TX 


Date  re- 
ceived at 
Governor's 
otf-ce 


04/11/94 
04/12/94 


04/13;'94 
04/11/94 
04/18/94 


Petition  No. 


NAFTA-00077 
NAFTA-00078 


NAFTA-00C79 
NAFTA-C'0080 
NAFTA-00081 


Articles  produced 


Typewriter  ribtx)ns. 

Machined  items:  nuclear  replace- 
ment parts  and  toolir^,  steam 
generator  components,  power  sys- 
tems. 

Screw  machine  parts. 

Synthetic  t^ne  arvj  rope. 

Automobile  seat  beit&'safety  re- 
straints, chiW  seat  safety  re- 
straints. 


I)< 


ic.  94-10590  Filed  5-2-9-1:  8  45  a.-n) 

4  CCOE  451(>-30-M 


Wasjrter-Peyser  Act  Final  Planning 
Aliotments  for  Program  Year  (PY)  1994 

*GE?i<;y:  Employment  and  Training 
Adn  inistration,  Labor. 
ACTior-l:  Nolir.e. 


F.'np 
Ave: 
VV'a.s} 
(202) 
nimi 


jrcoi 
VV.m 


RY:  This  notice  announces  the 

laming  allotments  for  Program 
IPY)  1994  (July  1,  1;)04,  through 
\Q,  1995)  for  basic  labor  exchange 

le.s  p.'-ovided  undor  the  Wn^ner- 

Act. 

ityRTHEn  iNFORMATiON  CONTACT: 
Robeirt  A.  Schaerfl.  Director.  U.S. 

(iynient  Service,  200  Con>-:titiition 
'le  N\V.,  room  N-4470, 
ington.  DC  20210.  Telephone: 
t:i9-5257  (this  is  not  a  to!!-freo 
iter). 

SUPP^.EMENTARy  INFORMATION:  In 

once  uith  Suction  6(b)(5)  of  the 
r^r-Pe>stjr  Act.  the  E.mployment 


and  Training  Administration  is 
publishing  final  planning  allotments  for 
each  State  for  Program  Year  (PY)  1994 
(July  1,  1994,  through  June  30,  1995). 
Preliminary  planning  e.stimntes  were 
provided  to  each  State  on  February  2.";, 
1994.  Funds  arc  distrib'ited  in 
accordance  with  formula  criteria 
established  in  Section  6  (a)  and  (b)  of 
the  Wagner-Peyser  Act.  Civilian  labor 
force  (CLE)  and  unemployment  data  for 
Cahindar  Year  1993  are  used  in  making 
l.'ie  formula  calculations. 

The  total  amount  of  funds  currentiv 
available  for  distribution  is 
5832,856,000.  The  SHtrf''ar>'  of  Labor  set 
aside  3  percent  of  the  total  available 
funds  io  assure  that  each  Siate  will  iiave 
sufficient  resources  to  maintain 
statewide  employmppi  services,  as 
required  by  Section  6(b)(4)  of  the  Act.  In 
accordance  with  this  provision. 
$24,396,018  is  set  aside  for 
administrative  formula  allocation  Tliese 
funds  are  included  in  the  total  planning 
allotment.  The  funds  that  are  set  aside 


are  distributed  in  two  steps  to  States 
which  have  lost  in  relative  share  of 
resources  from  the  prior  year.  In  Step  1. 
States  which  have  a  CLE  below  one 
million  and  are  below  the  median  CLE 
density  are  maintained  at  100  percent  of 
their  relative  share  of  prior  year 
•resources.  The  remainder  is  distributed 
in  Step  2  to  all  other  States  losing  in 
relative  share  from  t.he  prior  year  but 
which  do  not  meet  the  size  and  density 
criteria  for  Step  1. 

Postiige  costs  incurred  by  States 
during  the  conduct  of  employment 
service  (ES)  activities  are  billed  directly 
to  the  Department  of  Labor  by  the  U.S. 
Postnl  Service.  The  total  final  planning 
allotment  reflects  $19,655,400,  or  2.36 
percent  of  the  total  amount  available, 
withheld  from  distribution  to  finance 
postage  co.sts  associated  with- the 
condu(.1  of  ES  business. 

The  Di'partment  had  planned  to 
require  State  Employment  Security 
Agencies  (SESAs)  to  convert  from 
penalty  m.ail  systems  to  commercial 
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mail  systems  effective  October  1,  1994, 
at  which  time  the  Employment  and 
Training  Administration  (ETA)  hod 
planned  to  allocate  national  postage 
reserves  to  the  SESAs.  Based  on  a  legal 
opinion,  the  Department  cannot  require 
this  conversion.  SESAs  are  entitled  to 
the  penalty  mail  privilege  pursuant  to 
39  U.S.C.  3202(a)(1)(E).  This  does  not 
impact  on  the  change  to  direct 
accountability  that  SESAs  implemented 
on  October  1,  1993.  States  will  continue 
to  use  penalty  mail  systems  (penalty 
meters,  penalty  stamps  and  envelopes, 
permit  G-12,  and  Business  Reply  Mail 
permit  12634)  and  ETA  will  continue  to 
pay  the  SESA  penalty  mail  costs  to  the 
U.S.  Postal  Service.  ETA  will  explore 


with  the  U.S.  Postal  Service  the 
possibility  of  having  individual  State 
penalty  mail  agreements  with  the  U.S. 
Postal  Service.  This  would  permit  ETA 
to  allocate  postage  resources  to  the 
States  who  could  then  have  the  option 
of  using  commercial  or  penalty  mail 
systems.  It  continues  to  the 
Departmental  policy  that  States  utilize 
commercial  mail  methods  for  mail 
which  pertains  to  both  employment 
security  and  non-employment  security 
business.  In  such  instances,  ETA  will 
reimburse  the  SESA  for  the  employment 
security  share  of  the  cost. 

Differences  between  preliminary 
planning  estimates  and  final  planning 
allotments  are  caused  by  the  use  of  a 


Calendar  Year  data  base  as  opposed  to 
the  earlier  data  used  for  preliminary 
planning  estimates.  Ten  percent  of  the 
total  sums  allotted  to  each  State  shall  be 
reserved  for  use  by  the  Governor  to 
provide  performance  incentives  for 
public  ES  offices;  services  for  groups 
with  special  needs;  and  for  the  extra 
costs  of  exemplary  models  for  delivering 
job  services. 

Signed  at  Washington,  DC,  this  8th  day  of 
April,  1994. 

Robert  A.  Schaerfl, 

Director.  U.S.  Employment  Service. 

Appendix 
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U.S.  DEPARTMENT  OF  LABOR 

EMPLOYMENT  AND  TRAINING  ADMINISTRATION 

FINAL  PY  1994  WAGNER-PEYSER  ALLOTMENTS  TO  STATES 

(WITHOUT  POSTAOq 


ist«t« 


Atabama 
Alaska 
Arizona 
Affcanta* 


basic 
Formula 


11,770,628 
7,71  e,6X 

10516,111 
6,463,018 


California 
Coiarado 
ConnacOcul 
Data  war* 


97.552,102 

10,060.190 

9.944,734 

2,203,102 


Oittrlct  of  Columbia  4,206,1 19 

Florida  38i58.513 

Georgia  18362,962 

Hawaii 2,933,814 


Maho 
minola 
Indiana 
Iowa 


6,429,327 
35^79.161 
15*36,573 

7,67679e 


3%  DisMbutton 


0 

,123^48 

0 

0 


Kanaaa 
Kantucky 
Louisiana 
Malna 


6.894.124 

9.940.241 

11J367,461 

3,823,461 


Maryland 
Maaaaehuaatta 
Michigan 
Minnesota 


Mississippi 

Mlaaotirl 

Montana 

Nebraska 


14,837.226 
16,168,732 
27,148,057 
12540,759 


Nevada 

Naw  Hampahlra 

New  Jaraay 

New  MsKico 


6,789.572 

14362.895 

6,254,079 

6,314,370 


NawYohc 
Nonti  Co-ollna 
North  Dakota 
Ohio 


5.107.518 

3,517,645 

23539,327 

5,896,001 


fohi 
Oct 


atiuma 
Oregon 
Pennaytvanla 
Puerto  Rico 


51310,634 

18.456,819 

5,350224 

30373,622 


935.865 
0 
0 
0 


0 
0 

0 

556.550 


Slap  2' 


0 

0 

0 

345^63 


0 

0 

368.328 

68,309 


368.993 

718454 

0 

0 


0 
715.650 
322^13 
452.443 


0 
0 

764.794 
919,132 


743.460 
0 
0 

858,233 


FUiode  Island 
South  Cvollna 
South  Daliota 
Tannassea 


9,909,261 

9,253.799 

34,106.067 

10,340.732 


3,074.338 
10324.335 

4,944.837 
13.540,630 


Taxaa 
Utah 
Varmont 
Virginia 


Washington 
West  vrglnla 
Wisconsin 
Wyoming 

Formula  t6tAl 


52,928,323 

10314.959 

2,316.445 

17329,863 


15,9G6,406 

5.659,854 

13.954.398 

3,836,445 


Guam 

Vrgln  Islands 
hidlcla  Poetaqa 


766.822.281 

380.515 
1.601,786 

19,655^400 


0 

0 

778789 

0 


0 

362.017 

907.827 

^0 


0 

1.129.895 

1.596410 

156.763 

540.674 

287410 

0 

0 


0 
167.434 
450417 

0 


836454 

468.243 
0 

618,573 


0 

0 

719.780 

0 


0 

1.574.246 

337.186 

0 


0 

823460 

0 

558,440 


10.693 .5  63 

0 
0 
0 


916.435 
0 

665.192 
0 


134406 
0 
0 

256.789 


0 

0 

0 

622,024 


0 

0 

186,197 

0 


Total 


0 

1.123.248 

0 

345.263 


0 
0 
388428 

68409 


368.993 

718.354 

0 

0 


935465 
715.650 
322413 

452,443 


Total    " 
AUotmant 


11.770428 
9.839,878 

10216.111 
6,806.281 


97452,102 

10460.190 

10433462 

2.271.411 


4495.112 
38476.867 
16462.962 

2,933,814 


0 
382417 
907427 

556,550 


0 

1.129.696 

1,599,310 

155.783 


540.674 
287410 
764.794 
919,132 


743,460 
167.434 
4504'.  7 
858.233 


836,654 
465.243 
778.789 

618.573 


7465.192 
35494.811 
15458466 

8,129441 


6.894.124 
1 0422458 
11475408 

4,380.011 


14437426 
194184Z7 
28747467 

13496,542 


7430446 

15.150.705 

6,018473 

7433402 


5460478 

3.685,079 

23490444 

6.754434 


916.435 
it 

665,192 
C 


134,006 

0 

719,780 

256,789 


1.574446 
337.186 
622  02< 


0 
823  StK' 
166  197 

556440 
24.3964Te 


"101693.583  1        13.>0^.435 


52.447488 

18422.062 

6.129.013 

31492.195 


10425496 

9453.799 

34770479 

10440,732 


3408446 
10324,335 

5,664,617 
13.797,419 


52428.323 

12469405 

2.653,631 

18451,887 


15466.406 
6.483.714 

14,120.565 
4,»4,885 

6fT2iTSff 

360,515 

1.601.788 

19355  400 


OiATIOKjAUjMAL_._toT:tl9-9fr 

•  Funds  are  BilocatBd  to  the  13  States  whose  relatNa  share  daoaased  from  PY  1993  Id  the  PY1B94  test 
formula  amount  and  which  havo  a  Ck^Uian  Labor  Foica  (CLf)  balow  ona  rmlion  and  are  botewtha 
median  CLF  density.  These  States  are  held  harmlets  at  100%  of  their  Pf  1993  relative  ehare. 

•*  The  balance  of  the  3%  funds  are  distrbuted  to  theremainlno  29  Stetes  loslna  In  reiatN'a  sha-e  bvm  PY 
1 8B3  to  the*- PY  1 994  total  al  lotment  a  mourn. 


IFK  Doc.  94-10593  Filed  S-2-94;  8:45  ami 
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NATIONAL  SCIENCE  FOUNDATION 

Collection  of  Information  Submitted  for 
0MB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
a  notice  of  information  collection  that 
will  affect  the  public.  Interested  persons 
are  invited  to  submit  comments  by  May 
27,  1994.  Comments  may  be  submitted 
to: 

(A)  Agency  Clearance  Officer.  Herman 
G.  Fleming,  Division  of  Personnel  and 
Management,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  or  by  telephone 
(703)  306-1243.  Copies  of  materials  may 
be  obtained  at  the  above  address  or 
telephone. 

Comments  may  also  be  submitted  to: 

(B)  OMB  Desk  Officer.  OfHce  of 
Information  and  Regulatory  Affairs, 
ATTN:  Dan  Chenok.  Desk  Officer,  OMB, 
722  Jackson  Place,  room  3208,  NEOB. 
Washington.  DC  20503. 

Title:  Requests  for  Proposals. 

Affected  Public:  Individuals.  State  or 
local  governments.  Business  or  other 
for-profit,  Non-profit  institutions,  and 
Small  businesses  or  organizations. 

Respondents/Reporting  Burden:  260 
respondents  annually:  120  hours  per 
response. 

Abstract:  Requests  for  Proposals  used 
to  competitively  solicit  proposals  in 
response  to  NSF  need  for  services. 
Impact  will  be  on  those  individuals  or 
organizations  who  elect  to  submit 
proposals  in  response  to  the  RFP. 
Information  gathered  will  be  evaluated 
in  light  of  NSF  procurement 
requirements  to  determine  who  will  be 
awarded  a  contract. 

Dated;  April  27,  1994. 
Herman  G.  Fleming. 

Reports  Clearance  Officer. 

|FR  Doc.  94-10510  Filed  5-2-94;  8:45  ami 

BILUNO  CODE  75S»-01-M 


Special  Emphasis  Panel  in  Engineering 
Education  and  Centers;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

A/nme:  Special  Emphasis  Panel  in 
Engineering  Education  and  Centers. 

Date  &  Time:  May  16-18. 1994.  8:30  a.m.- 
5  p.m. 

Place:  Arlington  Renaissance  Hotel.  950 
North  Stafford  Street,  room  585.  Arlington, 
Virginia  22203. 

Contact  person:  Ms.  Lynn  Preston.  Deputy 
Division  Director,  Engineering  Education  and 


Center  Division,  National  Science 
Foundation. 

Telephone:  703/306-1379. 

Type  of  meeting:  Closed. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Engineering  Research 
Centers  program. 

Reasons  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  confidential  nature,  including 
technical  information;  fmancial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
Sunshine  Act. 

Duted:  April  25.  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  94-10335  Filed  5-2-94;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-316] 

Indiana  Michigan  Power  Co.,  D.C. 
Cook,  Unit  No.  2,  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR  part 
50,  appendix  J.  III.D.2.(a)  and  III.D.3.. 
related  to  Type  B  and  C  local  leak  rate 
testing  of  containment  isolation  valves, 
to  the  Indiana  Michigan  Power 
Company  (the  licensee),  for  operation  of 
the  D.C.  Cook  Nuclear  Plant.  Unit  2. 
located  in  Berrien  County,  Michigan. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  a 
one-time  schedular  exemption  from  the 
requirements  of  Appendix  |,  paragraphs 
III.D.2.(a)  and  III.D.3  of  10  CFR  part  50 
and  approve  an  extension  of  the  2-year 
period  between  the  performance  of  Type 
B  and  C  leak  rate  test  by  150  days. 
Appendix  J  to  10  CFR  part  50,  paragraph 
III.D.2.(a),  states,  in  part,  "Type  B  tests, 
except  tests  for  air  locks,  shall  be 
performed  during  reactor  shutdowTi  for 
refueling,  or  other  convenient  intervals, 
but  in  no  case  at  intervals  greater  than 
2  years."  Paragraph  III.D.3.,  states, 
"Type  C  tests  shall  be  performed  during 
each  reactor  shutdown  for  refueling  but 
in  no  case  at  intervals  greater  than  2 
years."  Taken  together,  these  sections 
require  Type  B  and  C  containment 
leakage  tests  to  be  performed  at  an 
interval  not  to  exceed  2  years. 


In  a  letter  dated  March  9,  1994,  as 
supplemental  April  13,  1994,  the 
licensee  requested  an  exemption  to  10 
CFR  part  50,  Appendix  J,  to  allow  the 
time  between  the  performance  of  the 
required  Type  B  and  C  tests  to  exceed 
the  2-year  maximum  by  up  to  150  days. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed 
because  compliance  with  paragraphs 
III.D.2(a)  and  III.D.3  of  10  CFR  part  50, 
appendix  J,  would  result  in  a  unit 
shutdown  and  additional  personnel 
radiation  exposure  in  order  to  comply 
with  the  required  Type  B  and  C  test 
frequency.  The  licensee  last  conducted 
the  required  Type  B  and  C  leak  rate  tests 
during  a  refueling  outage  in  the  spring 
of  1992.  These  previous  leak  rate  tests 
will  reach  the  2-year  maximum  test 
interval  imposed  by  Appendix  J  starting 
on  May  29,  1994.  The  licensee's  next 
refueling  outage  is  scheduled  to  begin  in 
August  1994.  The  extended  i.nterval 
between  refueling  outages  is  a  result  of 
an  equipment  problem  and  scheduling 
to  avoid  coincident  refueling  outages  on 
both  units.  The  exemption  is  requested 
to  support  the  current  outage  schedule 
and  to  avoid  the  potential  for  an  earlier 
reactor  shutdown.  If  a  forced  outage  is 
imposed  to  perform  testing  it  would 
present  undue  hardship  and  cost  in  the 
form  of  increased  radiological  exposure. 
Furthermore,  if  a  forced  outage  is 
imposed  to  perform  the  required  testing, 
an  additional  plant  shutdown  and 
startup  will  be  required.  This  action  is 
similar  to  that  approved  for  several 
other  facilities. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  action  includes 
exemptions  from  performing  Type  B 
and  C  tests  for  a  maximum  period  of  150 
days  beyond  the  required  Appendix  J 
test  intervals.  As  stated  in  19  CFR  part 
50.  appendix  J,  the  purpose  of  the 
primary  containment  leak  rate  testing 
requirements  is  to  ensure  that  leakage 
rates  are  maintained  within  the 
Technical  Specification  requirements 
and  to  assure  that  proper  maintenance 
and  repair  is  performed  throughout  the 
service  life  of  the  containment  boundary 
components.  The  requested  exemption 
is  consistent  with  the  intent  of  10  CFR 
50.12(a),  in  that  it  represents  a  one-time 
only  schedular  extension  of  short 
duration.  The  required  leak  tests  will 
still  be  performed  to  assess  compliance 
with  Technical  Specification 
requirements,  albeit  later,  and  to  asure 
that  any  required  maintenance  or  repair 
is  performed.  As  noted  in  paragraphs 
III.D.2.(a)  and  III.D.3  of  Appendix  I.  it 
was  intended  that  the  testing  be 
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performed  during  refueling  outages  or 
Other  convenient  intervals.  Extending 
the  Appendix )  intervals  by  a  small 
amount  to  reach  the  next  refueling 
outage  will  not  significantly  impact  the 
integrity  of  the  containment  boundary 
and,  therefore,  will  not  significantiv 
impact  the  consequences  of  an  accident 
or  transient  in  the  unlikely  event  of 
such  an  occurance  during  the  150-day 
extended  period. 

Pa.st  Unit  2  local  leak  rate  test  data 
have  demonstrated  improving  leak  rate 
test  results.  Although  the  As  Found 
results  for  the  1989  and  1990  outages 
\*'Bre  3.0  U  and  0.74  U,  respectively. 
\K~hich  exceeded  the  maximum  limit  of 
06  La,  the  1992  As  Found  was  0.18  U. 
the  improved  1992  As  Found  result, 
\vhich  was  a  minor  increase  from  the 
1990  As  Left  of  0.17  L,,  followed  several 
Corrective  actions  by  the  licensee.  The 
improving  trend  for  the  Type  B  and  C 
tbisting,  well  below  the  allowable  limit, 
piovides  reasonable  assurance  that  the 
probability  of  exceeding  the  offsite  dose 
nates  established  in  10  part  100  will  not 
\^9  increased  by  extending  the  current 
Type  B  and  C  testing  for  a  maximum  of 
t50  days. 

,  Thus,  radiological  releases  will  not 
differ  from  those  determined  previously 
aind  the  proposed  exemption  does  not 
otherwise  affeci  facility  radiological 
ejfTluent  or  occupational  exposures.  The 
proposed  exemption  will  not  increase 
the  probability  or  consequences  of  anv 
rpBctor  accidents.  The  proposed 
etxemption  does  not  affect  plant 
rtonradiological  effluents  and  has  no 
other  environmental  impart.  Therefore, 

le  Commission  concludes  that  there 
no  measurable  radiological  or 
ij(^nradiologicaI  environmental  impacts 
ociated  with  the  proposed 
|emption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption  and 
amendment  and  to  require  rigid 
compliance  with  the  requirements  of 
paragraphs  III.D.2.(a)  and  III.D.3  of 
appendix  J  to  10  CFR  part  50.  Such 
action  would  not  enhance  the  protection 
of  the  environment  and  would  result  in 
unjustified  burdens  and  costs  for  the 
licensee  and  greater  occupational 
exposure  to  plant  personnel. 

Alternative  LIse  of  Resources 

i  This  action  does  not  involve  the  use 
of  resources  not  previously  considered 


in  connection  with  the  Commission's 
Final  Environmental  Statement  for  D.C. 
Cook.  Units  1  and  2,  dated  August  1973. 

Agencies  and  Persons  Consulted 

The  staff  consulted  with  the  State  of 
Michigan  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
had  no  comments. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  a.ssessment,  the  staff 
concludes  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's 
application  and  request  for  exemption 
dated  March  9  and  April  13, 1994.  This 
document  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street  NVV., 
Washington.  DC  20555,  and  at  the  local 
public  documient  room  located  at  the 
Maud  Preston  Palenske  Memorial 
Library,  500  Market  Street.  St.  Joseph, 
Michigan  49085. 

Dated  at  Rockville,  Man,!and,  this  22nd 
day  of  April  1994. 

For  the  Nuclear  Regulatory  Commission. 
John  B.  Hickman, 

Acting  Director.  Project  Directorate  lll-l . 
Division  of  Reactor  Proiects — IIl/lV,  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  94-10527  Filed  5-2-94;  8:45  ami 
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Public  Service  Electric  and  Gas  Co.; 
Issuance  of  Environmental 
Assessment  Finding  of  No  Significant 
Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  No.  DPR-70 
and  DPR-75,  issued  to  Public  Service 
Electric  and  Gas  Company  (the 
licensee),  for  the  operation  of  Salem 
Nuclear  Generating  Station.  Units  1  and 
2. 

Identification  of  Proposed  Action 

The  amendments  would  consist  of 
changes  to  the  Technical  Specifications 
(TS)  that  would  authorize  an  increase  to 
the  storage  capacity  of  the  spent  fuel 
pools  (SFP)  from  1170  fuel  assemblies  to 
1632  fuel  as.semblies  at  each  Salem  unit. 

The  amendments  to  the  TS  are 
responsive  to  the  licensee's  application 
dated  April  28.  1993,  as  supplemented 


by  letters  of  August  12,  1993.  November 
7,  1993,  February  2.  1994,  and  April  7. 
1994.  The  NRC  staff  has  prepared  an 
Environmental  Assessment  of  the 
proposed  action.  "Environmental 
Assessment  by  the  Office  of  Nuclear 
Reactor  Regulation  Relating  to  the 
Expansion  of  the  Spent  Fuel  Pools, 
Public  Service  Electric  and  Gas 
Company.  Facility  Operating  License 
No.  DPR-70  and  DPR-75.  Salem 
Nuclear  Generating  Station.  Units  1  and 
2,  Docket  Nos.  50-272  and  50-311,  " 
dated  April  25,  1994. 

Summary  of  Environmental  Assessment 

The  "Final  Generic  Environmental 
Impact  Statement  (FGEIS)  on  Handling 
and  Storage  of  Spent  Light  Water  Power 
Reactor  Fuel"  (NUREG-0575). 
concluded  that  the  environmental 
impact  of  interim  storage  of  spent  fuel 
was  negligible  and  the  cost  of  the 
various  alternatives  refiects  the 
advantage  of  continued  generation  of 
nuclear  with  the  accompanying  spent 
fuel  storage.  Because  of  the  differences 
in  SFP  designs,  the  FGEIS 
recommended  licensing  SFP  expansion 
on  a  case-by-case  basis. 

For  Salem  Units  1  and  2,  the  SFP 
modification  will  not  create  any 
significant  additional  radiological 
effects  or  measurable  nonradiological 
environmental  impacts. 

In  the  event  of  a  fuel  handling 
accident,  the  whole  body  dose  and 
thyroid  dose  that  might  be  received  by 
an  individual  at  the  site  boundar\'  is 
well  within  regulatory  requirements.  If 
is  not  expected  that  an  increase  in  the 
occupational  radiation  dose  will  result 
from  the  operation  of  the  expanded 
spent  fuel  pools.  For  the  modification  of 
the  pools,  the  occupational  exposure  is 
estimated  to  be  less  than  4%  of  the  total 
annual  occupational  exposure  at  the 
facility.  To  assure  as  low  as  reasonably 
achievable  (ALAR,^)  goals  are  met, 
during  the  SFP  expansion  activities, 
work,  personnel  traffic  and  movement 
of  equipment  will  be  monitored  and 
controlled.  Therefore,  the  staff 
concludes  that  the  exposure  to  workers 
is  ALARA  and  is  acceptable. 

The  only  nonradiological  impact 
affected  by  the  expansion  of  the  spent 
fuel  pools  is  the  waste  heat  rejected.  The 
increase  in  total  plant  waste  heat  is 
insignificant  (less  than  0.05%  of  the 
total  plant  heat  loss  to  the  environment). 
There  is  no  significant  environmental 
impact  attributed  to  the  waste  heat  from 
the  plant  because  of  the  expansion  of 
the  spent  fuel  pools. 

Finding  of  No  Significant  Impact 

The  staff  has  reviewed  this  propos»:d 
facility  modification  relative  to  the 
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requirements  set  forth  in  10  CFR  part 
51.  Based  on  this  assessment,  the  staff 
concludes  that  there  are  no  significant 
radiological  or  nonradiological  impacts 
associated  with  the  proposed  action  and 
that  the  issuance  of  the  proposed 
amendments  to  the  licenses  will  have 
no  significant  impact  on  the  quality  of 
the  human  environment.  Therefore,  the 
Commission  has  determined,  pursuant 
to  10  cm  51.31.  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  amendments. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  to  the  Technical 
Specifications  dated  April  28.  1993,  as 
supplemented  by  letters  of  August  12. 

1993.  November  17.  1993.  February  2. 

1994.  and  April  7.  1994,  (2)  the  FGEJS 
on  Handling  and  Storage  of  Spent  Light 
Water  Power  Reactor  Fuel  (NUREG- 
0575),  (3)  the  Final  Environmental 
Statement  for  Salem  Nuclear  Generating 
Station.  Units  1  and  2.  issued  April 
1973,  and  (4)  the  Environmental 
Assessment  dated  April  25.  1994.  These 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington.  DC 
20555.  and  at  the  local  public  document 
room  located  in  the  Salem  Free  Public 
Librar)'.  112  West  Broadway.  Salem. 
New  Jersey  08079. 

Dated  at  Rockville.  Maryland,  this  25th  d;)y 
of  April  1994. 

For  the  Nuclear  Regulator*'  Commission. 
Chsrles  L.  Miller. 

Dirfctor.  Project  Directorate  1-2,  Division  of 
Heactor  Projects — l/Fl,  Office  of  Nuclear 
n  factor  Regulation. 
|FK  Doc  94-10528  Filed  5-2-M;  8:45  am) 
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[Docket  No.  50-206] 

Southern  CaliTorrtia  Ediscn  Co.  San 
Onofre  Nuclear  Ger.eratipg  Station, 
Unit  1;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR 
140.11ia)(4)  to  Facility  Operating 
License  No.  DPR-13.  a  possession-only 
license  held  by  the  Southern  California 
Ldison  Company  (SCE  or  the  licensee). 
The  exemption  would  apply  to  the  San 
Onofre  Nuclear  Generating  Station.  Unit 
1  (SONGS  1),  a  permanently  shutdow-n 
{.laiif  locxited  at  the  SCE  site  in  San 
hiogo  County.  California. 


Environmental  Assessment 

Idf.ntijication  of  PmpcscJ  Action 

The  proposed  action  would  grant  an 
exemption  from  the  requirements  of  10 
CFR  140.11(a)(4)  to  the  extent  that 
SONGS  1  would  be  exempted  from 
participation  in  the  industry 
retrospective  rating  plan  (secondary 
level  financial  protection).  The  licensee 
requested  the  elimination  of  its  required 
participation  in  a  letter  dated  February 
2. 1993. 

The  Need  for  the  Proposed  Action 

SONGS  1  was  permanently  shut  down 
in  November  1992.  and  defueling  of  the 
reactor  completed  in  March  1993.  Upon 
licensee  certification  of  the  defueling  on 
March  9.  1993.  Amendment  No.  150  to 
Facility  Operating  License  No.  DPR-13 
became  effective,  changing  the  license 
to  a  possession-only  license.  The 
exemption  addresses  withdrawal  from 
participation  in  the  industry' 
retrospective  rating  plan. 

Since  SONGS  1  no  longer  contributes 
as  great  a  risk  to  the  retrospective  rating 
plan  participants  as  does  an  operating 
plant,  this  reduction  in  risk  should  be 
reflected  in  the  indemnification 
requirements  to  which  the  licensee  is 
subject.  Approval  of  this  request  would 
allow  a  more  equitable  allocation  of 
financial  risk. 

Environmental  Impact  of  the  Profxysed 
Action 

The  proposed  action  does  not  involve 
any  environmental  impacts.  The 
proposed  exemption  is  in  a  subject  area, 
changes  in  surety,  insurance  and/or 
indemnity  requirements,  for  which  the 
Commission  in  10  CFR  51.22(c){10)  has 
determined  that  a  license  amendment 
would  meet  the  criteria  for  categorical 
exclusion  from  the  need  for  either  on 
environmental  assessment  or  an 
environmental  impact  statement. 

Since  the  proposed  action  does  not 
involve  a  change  in  plant  operation  or 
configuration,  there  is  reasonable 
assurance  that  the  proposed  action 
would  not  increase  the  probability  or 
the  consequences  of  an  accident  or 
reduce  the  margin  of  safety,  no  changes 
would  be  made  in  the  types  or 
quantities  of  effluents  that  may  be 
released  offsite,  and  there  would  be  no 
significant  increase  in  the  allowable 
individual  or  cumulative  radiation 
exposure. 

Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  affect  non-radiological 


piant  effiiients  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological  impacts 
a.ssociated  with  the  proposed  aciion. 

i4.Verno4'jv'es  to  the  Proposed  Action 

Since  the  Com.mission  has  concluded 
that  there  are  no  measurable 
environmental  impacts  associated  with 
the  proposed  adion,  any  alternative 
with  equal  or  greater  environmental 
impacts  need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  action.  This  would  not  reduce 
environmental  impacts  of  plant 
operation  and  would  not  enhance  the 
prole<;tion  of  the  environment  nor 
public  health  and  safety. 

Altenintive  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Environmental  Assessment 
related  to  the  conversion  of  the 
Provisional  Operating  License  to  a  Full 
Tenn  Operating  License  issued  to 
Southern  California  Edison  Company 
for  the  San  Onofre  Nuclear  Generating 
Station.  Unit  1.  on  September  in.  1991. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  a 
representative  of  the  State  of  California 
regarding  the  environmental  impact  of  ' 
the  proposed  action. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  resp-ect  to  this 
action,  see  the  licensee  application  to 
amend  Indemnity  Agreement  No.  B-31. 
dated  February  2,  1993,  which  is 
available  for  public  inspection  at  the 
Commission  Public  Document  Room, 
Gelman  Building.  2120  L  Street  NIV.. 
Washington.  DC  20555,  and  al  the  Local 
Public  Document  Room  at  the  Main 
Library.  University  of  Califoniia.  Post 
Office  Box  19557,  Irvine.  California 
92713. 

Dated  at  K<Kkville.  Maryland,  this  22n<l 
(l.iyof  April  1994. 

For  the  Nucjluar  K(?gulatory  Coinmiision. 
Seymour  H.  Weiss, 
Director.  Son-Power  Reactors  and 
l)eroninus:-ioning  Project  Directomte. 
Division  of  Operating  Reactor  Support.  Office 
of  \uclfar  Reactor  Regulation. 
jFK  Dt)c.  94-10529  Filed  5-2-94;  8:45  ami 
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Detroit  Edison  Co.  (Fermi  2); 
Exemption 

'L 

Detroit  Edison  Company  (the  licensee) 
is  \he  holder  of  Facility  Operating 
License  No.  NPF-43  which  authorizes 
operation  of  the  Fermi  2  Nuclear  Plant 
at  steady-state  reactor  power  lev  els  not 
in  excess  of  3430  megawatts  thermal. 
The  Fermi  2  facility  is  a  boiling  wafer 
redctor  located  at  the  licensee's  site  in 
Monroe  County.  Michigan.  The  license 
provides,  among  ether  things,  that  it  is 
sul)ject  to  all  rules,  regulations,  and 
Orders  of  the  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
he  eafter  in  effect. 

"L 

I'eragraph  III. C  of  appendix  J  to  10 
CFR  part  50  requires,  in  part,  that 
valves,  unless  pressurized  with  fluid 
(e.|'..  water,  nitrogen)  from  a  seal 
syitjem,  shall  be  tested  by  pressurising 
wi  h  air  or  nitrogen  at  a  test  pressure  of 
Pa  (56.5  psig),  the  calculated  peak 
containment  internal  pressure  as  a 
result  of  the  design  basis  accident. 
Fu  Iher,  the  combined  leakage  rate  of  all 
penetrations  and  valves  subject  to  Type 
B  and  C  testing  shall  be  less  than  0.60 
La  l(La  is  the  maximum  allowable 
leakage  rate  at  Pa).  Leakage  from 
coitainment  isolation  valves  that  are 
sealed  with  P.uid  from  a  sea!  system 
may  be  excluded,  provided  the  leakage 
ratos  for  these  valves  do  not  exceed  the 
Technical  Specification  leakage 
ref^uirements  and  the  sea!  system  fluid 
in\antory  is  sufficient  to  ensure  the 
sealing  function  for  30  days  following 
an  accident  at  a  pressure  of  1.10  Pa. 

fjursuant  to  10  CFR  50.i2(a).  the  NRC 
ma  y«  grant  exemptions  from  the 
reqjij-emcnts  of  the  regulations  (t) 
which  are  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
heElth  and  safety,  and  are  consistent 
wit  1  the  common  defense  and  security: 
anc  {2)  where  special  circumstances  are 
pre^jent. 

Ill 

E  y  letter  dated  May  24,  1993,  the 
licensee  requested  an  exemption  from 
the  requirements  of  10  CFR  part  50. 
appendix  J,  III.C  for  performing  Type  C 
integrated  leak  rate  tests  of  the" 
conjtainment  isolation  valves  in  the  Low- 
pressure  coolant  injection  (LPCI)  lines 
of  the  residual  heat  removal  (RHR) 
.sysiem.  The  valves  in  question  are  the 
looj>  A  and  B  LPCI  isolation  valves, 
which  are  motor-operated  gate  valves, 
outboard  of  containment  and  which  are 
operpble  from  the  control  room  and  are 


designated  as  Ell-FOlS  A  and  B.  The 
licensee  proposed,  as  alternative  testing, 
an  external  leakage  test,  with  water  as 
the  test  medium,  at  a  pressure  of  1045 
psig  with  an  allowable  leakage  value  of 
5  milliliters  per  minute  (ml/min).  The 
license  also  provided  justification  in  its 
May  24, 1993,  letter  to  reclassify  the 
inboard  containment  LPCI  valve 
configuration  (which  consists  of  a 
reverse  flow  swing  check  valve  with  a 
1-inch,  locked  closed,  solenoid-operated 
bypass  valve)  as  other  than  containment 
isolation  valves  and  thus  no  longer 
subiect  to  Type  C  testing. 

The  staff  evaluated  the  licensees 
proposal  for  reclassification  of  the 
inboard  containment  valves  and 
concluded  that  the  licensee's  proposal 
met  the  guidance  in  the  Standard 
Review  Plan  (SRP),  NLfREG-0800. 
Section  6.2.4  for  differing  from  the 
explicit  requirements  of  General  Design 
Criterion  55  in  10  CFR  part  50. 
appendix  A  for  containment  isolation 
valves  (aVs).  Subsection  II. 6. e  allows 
only  a  single  CIV  outside  containment, 
if  the  system  is  closed  outside 
containment  and  certain  other  criteria 
are  met.  Details  concerning  the  staffs 
review  are  contained  in  the  staffs  safety 
evaluation  dated  April  22,  1994. 

Two  aspects  of  the  RHR  system  form 
the  basis  for  the  proposed  exemption.  It 
is  a  closed  system  outside  of 
containment,  and  the  containment 
penetrations  will  be  water  sealed  during 
a  loss  of  coolant  accident  (LOCA).  The 
licensee's  analyses  showed  that  a  water 
seal,  pressurized  to  greater  than  1.1  Pa 
(62.15  psig),  would  exist  outboard  of  the 
LPCI  CIV  for  at  least  30  days  follo-.ving 
the  design  basis  LOCA  despite  the  most 
limiting  single  active  failure.  However, 
if  one  or  both  of  the  LPCI  QVs  is  shut, 
that  water  seal  might  not  prevent 
external  valve  leakage  (valve  stem  or 
bonnet  leakage).  The  licensee  also 
showed  that  a  water  seal,  would  exist 
ihboard  of  the  LFCI  QVs  following  a 
design  basis  LOCA.  The  licensee's 
analyses  demonstrated  tliat  the  volume 
of  the  water  seal  is  sufficient  to  last  for 
greater  than  30  days  assuming  the 
leakage  limit  proposed  in  their 
alternative  testing  acceptance  criteria. 
The  licensee's  analyses  also  showed  that 
through  seat  leakage  of  the  LPQ  a\'s 
would  be  in  toward  containment  and 
would  not  deplete  the  water  seal. 

Although  the  externa!  leakage  water 
seal  would  prevent  atmosphere  from 
leading  out  of  containment,  it  docs  not 
satisfy  the  requirements  for  a  water  sea! 
contained  in  Appendix  J.  Appendix  J 
allows  water  sealed  valves  to  be 
excepted  from  the  normal  Type  C 
testing  with  air,  but  it  requires  that  the 
water  seal  be  pressurized  to  at  lo-ist  1.1 


Pa  during  an  accident.  The  water  leg 
inboard  of  the  LPQ  CIVs  does  not  meet 
this  requirement.  Nevertheless,  the  staff 
has  determined  that  the  licensee's 
analyses  of  the  water  seals  provide 
sufficient  assurance  that  containment 
atmosphere  leakage  out  of  containment 
will  be  prevented  during  an  accident  to 
justify  granting  the  requested  exemption 
from  Type  C  testing  of  the  LPCI  CI\s 
with  air  as  the  test  medium.  The 
licensee's  alternative  test  will  measure 
external  valve  leakage  with  a  limit  of  5 
ml/min  using  water  as  the  test  medium 
at  a  pressure  of  1045  psig. 

IV 

Accordingly,  the  Commission 
concluded  that  the  licensee's  proposed 
alternative  testing  plan  and  analyses 
provide  sufficient  assurance  that  the 
containment  atmosphere  would  not  leak 
out  of  containment  through  the  LPCI 
CIVs  during  a  design  basis  accident  and 
that  containment  integrity  will  be 
maintained  by  granting  the  proposed 
exemption. 

The  special  circumstances  for 
granting  this  exemption  pursuant  to  10 
CFR  50.12  have  also  been  identified.  As 
stated  in  part  in  10  CFR  50.12(a)(2)(ii), 
special  circumstances  are  present  when 
application  of  the  regulation  in  the 
particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.  The  purpose  of 
Section  III.C  of  Appendix  J  is  to  measure 
containment  isolation  valve  leakage 
rates.  This  leakage,  when  su.mmed  w  ith 
the  allowable  Type  A  and  Type  B 
leakage  is  limited  to  a  value  which 
ensu.'-es  overall  containment  integrity  in 
preventing  the  uncontrolled  relea,->e  of 
radioactivity  to  the  environment.  The 
licensee  has  demonstrated  through 
analyses  and  by  proposing  alternative 
testing  criteria,  that  containment 
integrity  will  be  maintained. 
Consequently,  the  Commission 
concludes  that  the  special 
circum.stances  of  10  CFR  50.12  (a)(2)(ii) 
exist  in  that  application  of  the 
regulation  in  these  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule. 


Accordingly,  the  Commission  has 
determined  that,  pursuant  to  CFR  50.12 
this  exemption  as  described  in  Section 
III  above  is  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security.  The 
Commission  further  determines  that 
special  circumstances  as  provided  in  10 
CFR  50.12(a)(2)(ii)  are  present  justifyi:..;.? 
the  exemption. 
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Therefore,  the  Commission  hereby 
grants  an  exemption  as  described  in 
Section  III  above  the  requirements  in  10 
CFR  50.12.  Appendix  J,  III.C.  for 
performing  Type  C  containment 
integrated  leak  rate  tests  of  the  CIVs  in 
the  LPCI  lines  of  the  RHR  system  and 
approves  the  licensee's  alternative 
testing  plan. 

Pursuar.t  to  CFR  51.32.  the 
Commission  h;.5  determined  that  the 
granting  of  this  exemption  '.vili  have  no 
significant  impact  on  the  environment 
(59  FR  19028). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockvi'.le.  Maryland,  this  22nd 
day  of  April  1964. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Aden.'-.am, 

Acting  Director;  Dh!i,ion  of  Enactor  Projfcts— 
Ill/IVi Office  of  Suc'iear Reaaor Restilation. 
|FR  Doc.  94-1053G  Filed  5-2-94;  8:45  a.Tll 
B1LUNQ  CODE  r590-01-M 


POSTAL  SERVICE 

Privacy  Act  of  1974,  System  of 
Records 

AGENCi':  Postal  Service. 

ACTION:  Notice  of  new  routine  use 

applicable  to  a  system  of  records. 

SUMMARY:  The  purpose  of  tills  document 
is  to  publish  notice  of  a  new  routine  use 
applicable  to  the  Postal  Service's 
Privacy  Act  system  of  records  USPS 
010.050,  Collection  and  Delivery 
Records — Deliverj'  of  Mail  Through 
Agents.  The  new  routine  use  will 
authorize  the  disclosure  of  information 
for  the  purpose  of  identifying  addresses 
as  Commercial  Mail  Receiving  Agencies. 
DATES:  Tliis  proposal  will  become 
effective  without  further  notice  30  ciays 
from  the  ria'e  of  this  publication,  unless 
conunents  ars  received  on  or  before  that 
date  which  result  in  a  contrary 
detennination. 

ADDRESSES;  Comm.enls  may  be  mailed  to 
Records  Office.  United  States  Postal 
Service,  475  L'Enfant  Plaza  SW.,  room 
8831.  Washington,  DC  20260-5240,  or 
delivered  to  the  above  address  between 
8:15  a.m.  and  4:45  p.m..  Monday 
through  Friday.  Comments  received 
may  be  inspected  during  the  above 
hours  in  roo.Ti  8831. 
FOB  FURTHER  INFORMATION  CONTACT: 
Betty  S'ncriff,  Records  Office,  (202)  268- 
2924. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (e)(ll)  of  the  Privacy  Aci 
of  1974,  5  U.S.C.  552a.  the  Postal 
Service  is  publishing  a  notice  of  a  new 
routine  use  applicable  to  its  system  of 


records  USPS  010.050,  Collection  and 
Delivery  Records — Delivery  of  Mail 
Through  Agents.  The  new  routine  use 
will  authorize  disclosure  of  information 
for  the  purpose  of  identifying  addresses 
as  belonging  to  Commercial  Mail 
Receiving  Agencies  (CMRAs).  CMRAs 
are  private  entities  which  receive  mail 
on  behalf  of  othar  persons.  Often,  the 
address  provided  for  a  person  by  a 
CMR-^  appears  to  be  a  typical 
residential  or  business  address. 

The  Postal  Service,  primarily  through 
its  law  enforcement  branch,  the  Postal 
In!<pection  Service,  has  been  working 
with  the  credit  card  industry  to  prevent 
credit  card  fraud.  One  form  of  credit 
card  fraud  con.sists  of  submitting  an 
application  fur  a  credit  card  under  a 
fictitious  name.  Perpetrators  of  this  type 
of  fraud  may  use  an  address  provided  by 
a  CMRA  as  a  means  of  avoiding 
detection.  Credit  card  companies  have 
asked  the  Postal  Service  to  help  them 
detecl  such  fraud  by  identifying  CMR,\ 
addresses,  and  the  Postal  Sen.  ice  has 
concluded  that  the  identification  of 
CMRA  addresses  would  be  an  effef:tive 
tool  in  combatting  credit  card  fraud  and 
other  types  of  consumer  fraud. 

Tlie  routine  use  will  authorize 
disclosure  of  information  only  for  the 
purpor.e  of  identifying  an  address  as 
belonging  to  a  CMR.\.  and  no  other 
information  concerning  CMRAs  or  their 
cu.stomers  will  be  disclosed  pursuant  to 
the  routine  use.  Because  the  routine  use 
will  not  authorize  the  disclosure  of  the 
identities  of  CMRA  customers, 
disclosures  under  the  routine  use  will 
not  invade  the  legitimate  privacy 
interests  of  persons  who  receive  mail 
through  Q</lR.\s.  The  information  will 
be  di.sclosed  primarily  by  means  of 
annotations  to  the  Postal  Services 
Delivery  Sequence  File  (DSF).  DSF  data, 
the  use  of  which  is  made  available  to 
the  public  through  authorized  licensees, 
contains  deliver)--point  addresses,  and  it 
does  not  include  the  identities  of 
individuals. 

New  Routine  Use 

This  notice  adds  routine  use  No.  1  to 
Postal  S*;rvice  system  of  records  USPS 
010.050,  Collection  and  Delivery 
Records — Delivery  of  Mail  Through 
Agents,  as  follows: 

"1.  Information  may  be  disclosed  for 
the  purpose  of  identifying  an  addre.ss  as 
an  address  of  an  agent  to  whom  mail  is 
delivered  on  behalf  of  other  persons. 
This  routine  use  does  not  authorize  the 


disclosure  of  the  identities  of  persons  on 

behalf  of  whom  agents  receive  mail." 

Stanley  F.  Mires. 

Chief  Counsel,  Legislative. 

!FR  Doc.  94-10544  Filed  5-2-94;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33962;  File  No.  SR-CBOE- 
93-57] 

Self-Regulatory  Organizations;  Order 
Approving  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Amendment  No.  1  to  a  Proposed 
Rule  Change  by  the  Chicago  Board  . 
Options  Exchange,  Inc.,  Relating  to  the 
Listing  of  Options  and  Long-Term 
Options  on  the  CBOE  Global 
Telecommunications  Index  and  Long- 
Term  Options  on  a  Reduced-Value 
Global  Telecommunications  Index 

April  25,  1994. 
I.  Introduction 

On  Di:cember  14, 1993,  the  Chico,>;o 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Soi;urities  and  E.xchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  i  and  Rule 
19b-4  thereiinder.z  a  proposed  rule 
change  to  provide  for  the  listing  and 
trading  of  index  options  on  the  CBOE 
Global  Telecommunications  Index 
("Global  Telecommunications  Index"  or 
"Index").  Notice  of  the  proposal 
appeared  in  the  Federal  Register  on 
December  30.  1993. ^  No  comment 
letters  were  received  on  the  proposed 
rule  change.  On  March  16.  1994.  the 
Exchange  submitted  Amendment  No.  1 
to  the  proposed  rule  change.'*  This  order 
approves  the  Exchange's  proposal. 

II.  Description  of  Proposal 

A.  Gonnrnl 

The  CBOE  proposes  to  list  and  trade 
options  on  the  CBOE  Global 
Telecommunications  Index,  a  new 
securities  index  developed  by  the  CBOE 


>  15  U.S.C.  78s(b)(l)  (1988). 

- 17  CKR  240.196-4  (1992). 

'  Sri-  S«Kurities  Exchange  Act  Reicaw  No.  33370 
(OFcember  22.  J993),  58  FR  69417  (l)eceml«'r  ,30. 
1993). 

*  AiTipndmenl  No.  1  provides  tliat  the  CHOE  will 
maintain  the  Index  such  that  at  least  90%  o(  the 
Initpx.  bv  weight,  will  be  compo.icd  of  securities 
that  ,ire  eligible  for  equity  options  trading  under 
ClIOE  Rule  5.3.  See  Letter  from  Eileen  Smith. 
Oireclor.  Product  Development.  Research 
Department.  CBOE.  to  Brad  Rittcr.  Attorney.  Office 
of  Derivatives  and  Equity  Regulation.  Division  of 
M<(rket  ReguKition.  SEC.  dated  March  16.  1994 
(■■Amendment  No.  \"). 
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and  based  on  stocks  and  ADRs  '  of 
international  telecommunications 
companies  that  are  traded  on  the 
American  Stock  Exchange  ("Aniex"). 
the  New  York  Stock  Exdiange 
(".NYSE"),  or  are  national  market 
s«(curities  traded  through  the  facilities  of 
the  National  Association  of  Securities 
Dealers  Automated  Quotation  system 
("NASDAQ").  The  CBOE  also  proposes 
to  list  either  long-term  options  on  the 
fvtil-value  Index  or  long-term  options  on 
a  reduced-value  Index  that  will  be 
computed  at  one-tenth  of  the  value  of 
the  Global  Telecommunications  Index 
('Global  Telecommunications  IJ^APS" 
qr  "Index  LE.\PS").6  Global 
Telecommunications  LEAPS  will  trade 
independent  of  and  in  addition  to 
rej^ular  Global  Telecommunications 
.1  idex  options  traded  on  the  Exchange/ 
however,  as  discussed  below,  position 

nd  exercise  limits  of  Index  LEAPS  and 
r  "gular  Index  options  will  be  aggregated. 

1 .1  Composition  of  the  Indew 

The  Index  is  based  on  si>«:urities 
r|:presenting  twenty  U.S.  and  foreign 
companies  that  the  Exchange  believes 
re  represent.itive  of  the  global 
ecommunications  industry,  all  of 
\j  lich  trade  domestically  as  either 
■  >cks  or  ADRs.  Fourteen  of  these 
::urities  currently  trade  on  the  NYSE, 
o^  e  trades  on  the  Amex,  and  five  trade 

■ough  NASDQ.  The  Index  is  price- 
\j(  sighted  and  will  be  calculated  on  a 
in  il-time  basis  using  last  sale  prices. 
'^s  of  the  close  of  trading  on  February 
1, 1994,  the  Index  was  valued  at 


An  ADR  is  a  npyoliable  rRceipl  vvhir.h  is  is.sii<'il 
b  •  a  dnpositary.  generally  a  b-ink.  rppr^jsi-nting 
si  i  res  of  a  foTpipn  issuer  thai  ha'e  b^on  itr(Hi>;iie(1 
ai  li  I  aro  held,  on  bi.half  of  holders  of  the  ADKs.  .ii 

;  jslodi-in  bank  in  the  foreign  i.ss'.jer's  hnne 
f:i  I  niry.  The  securities  underlying  'he  ADK.s 
ir  ( lulled  in  the  Index  are  securities  issued  bv 
CI  I  [)i)ra(io:)S  formed  under  the  laws  of  Chile! 
F  i  nco.  I  long  Kong.  Mexico,  the  Netherl.inds.  New 
?. '.  land.  Sweden.  Spain,  and  the  t'nitcd  Kingdom. 
S'  (  diiicussion  of  standards  fo.'-  .MIR  f:omponi'niN. 
ir  f  a  notes  9  and  29. 

!■  LE.\PS  is  an  acxinym  fur  I.ong-Terrn  Emiity 
A  1  icipation  Securilie.s.  LEAPS  are  lon,i;iorm  index 
Oj  I  ion  series  that  expire  from  twelve  to  ihirtvsix 
m  1  iths  from  their  date  of  issii.mre.  Si.-tr  V.V.OK  Rule 

Anording  to  the  CBOE.  the  C.lob.il 
Ti  I  jcotr.miinications  Index  repre.'Jenls  a  seg:!U-nl  of 
Ihj  L'.S.  e<iui!y  market  that  is  not  currently 
re  3  -esented  in  the  derivative  markets  and.  ^s  stir  h. 
th  i  CBOE  concludes,  should  offer  investors  a  low- 
ci  s   means  of  achieving  diversiritatirn  of  r-.eir 
pi  I  ifolios  toward  or  away  from  the  gliibiil 
le  ( commiinica'iorui  industry.  The  CBOE  bt-lieve.* 
th?  I.rdex  will  provide  retaii  ani*.  in.s|itulii)nal 
ini  >slors  with  a  means  of  benefitting  from  their 
fo  1  casts  of  that  industry's  .v.arkot  perform.inre. 
Options  on  the  Index  also  can  be  utilized  by 
portfolio  managers  a.nd  investors  to  provide  a 
pt  r'ormance  measure  and  evaluation  guide  for 
\x  i  sively  or  actively  managed  global 
te  crommunlrations  industry  funds,  as  well  as  a 
m  >.  ins  of  hedging  the  risks  of  investing  in  the  global 
I  LbiTununications  industry. 


149.63.8  As  of  November  30. 1993.  the 
market  capitalizations  of  the  individual 
securities  in  the  Index  ranged  from  a 
high  of  $73.61  billion  (AT&T)  to  a  low 
of  $144.21  million  (Atlantic  Tele- 
Network.  Inc.),  with  the  mean  and 
median  being  $14.79  billion  and  $8.14 
billion,  respectively.  The  market 
capitalization  of  all  the  .securities  in  the 
Index  was  $295.74  billion.  The  total 
number  of  shares  outstanding  for  the 
stocks  and  ADRs  in  the  Index  ranged 
from  a  high  of  1.35  billion  shares 
(AT&T)  to  a  low  of  12.27  million  shares 
(Atlantic  Tele-Network,  Inc.).  The 
average  price  per  share  of  the  securities 
in  the  Index,  for  the  six-month  period 
between  June  1  and  November  30,  1993. 
ranged  from  a  high  of  $78.19  (Compania 
De  Telefonos  De  Chile)  to  a  low  of 
S12.79  (Atlantic  Tele-Network,  Inc.).  In 
addition,  the  average  daily  trading 
volume  of  the  stocks  and  ADRs  in  the 
Index,  for  the  same  six-month  period, 
ranged  from  a  high  of  1.89  million 
shares  per  day  (AT&T)  to  a  low  of 
51,675  shares  per  day  (Atlantic  Tele- 
Network,  Inc.),  with  the  mean  and 
median  being  425,652  and  252,187 
shares,  respectively.  Lastly,  no  one  stock 
or  ADR  accounted  for  more  than  9.08% 
of  the  Index's  total  value  (Compania  De 
Telefonos  De  Chile)  and  the  percentage 
weighting  of  the  five  largest  issues  in 
the  Index  accounted  for  37.07%  of  the 
Index's  value.  The  percentage  weighting 
of  the  lowest  weighted  component  was 
1.27%  of  the  Index  (Atlantic  Tele- 
Network,  Inc.)  and  the  percentage 
weighting  of  the  five  smallest  issues  in 
liie  Index  accounted  for  11.66%  of  the 
Index's  value. 

C.  Maintenance 

The  Index  will  be  maintained  by  the 
CBOE.  The  CBOE  may  change  the 
composition  of  the  Index  at  any  time, 
subject  to  compliance  with  the 
maintenance  criteria  discussed  herein, 
to  reflect  the  conditions  in  the  global 
telecommunications  industry.  If  it 
be-(  omes  necessary  to  replace  a  security 
in  the  Index,  the  Exchange  represents 
that  it  will  make  every  effort  to  add  new 
stfxjks  and/or  ADRs  that  are 
representative  of  the  global 
telecommunications  industry  and  will 
take  into  account  a  security's 
capitalization,  liquidity,  volatility,  and 
name  recognition  of  the  proposed 
replacement.  Further,  securities  may  be 
replaced  in  the  event  of  certain 
corporate  events,  such  as  takeovers  or 
mergers,  that  change  tlie  nature  of  the 


"See  Letter  from  Eileen  Smith.  Director.  Product 
Development.  Resiearch  Department.  C30.  to  Brad 
Ril'er.  Attorney.  Office  of  Deriv.it ives  and  Equity 
Regul.ition.  Division  of  Market  Regulation.  SEC. 
ilaled  February  14,  1994  (::February  14  Letter"). 


security.  If,  however,  the  Exchange 
determines  to  increase  the  number  of 
Index  component  securities  to  greater 
than  twenty-six  or  reduce  the  number  of 
Index  component  securities  to  fewer 
than  fourteen,  the  proposal  provides 
that  the  CBOE  will  submit  a  rule  filing 
with  the  Commission  pursuant  to 
Section  19(b)  of  the  Act.  In  addition,  in 
choosing  replacement  securities  for  the 
Index,  the  CBOE  will  be  required  to 
ensure  that  at  least  90%  of  the  weight 
of  the  Index  continues  to  be  made  up  of 
stocks  and  ADRs  that  are  eligible  for 
standardized  options  trading.'*  Finally, 
the  CBOE  will  be  required  to  ensure  that 
each  component-of  the  Index  is  subject 
to  last  sale  reporting  requirements  in  the 
U.S.10      - 

D.  Applicability  of  CBOE  Rules 
Regarding  Index  Options 

Except  as  modified  bv  this  order,  the 
rules  in  Chapter  XXIV  of  the  CBOE 
Rules  will  be  applicable  fo  Global 
Telecommunications  Index  options  and 
full-value  and  reduced-value  Index 
LEAPS.  Those  rules  address,  among 
other  things,  the  applicable  position  and 
exercise  limits,  policies  regarding 
trading  halts  and  suspensions,  and 
margin  treatment  for  narrow-based 
index  options. 

£.  Calculation  of  the  Index 

The  CBOE  Global 
Telecommunications  Index  is  a  price- 
weighted  index  and  reflects  changes  in 
the  prices  of  the  Index  component 
securities  relative  to  the  Index's  base 
date  of  January  2,  1992.  Specifically,  the 
Index  value  is  calculated  by  adding  the 
prices  of  the  component  stocks  and 
ADRs  and  then  dividing  this  summation 
by  a  divisor  that  is  equal  to  the  number 
of  the  components  of  the  Index  to  get 


"See  .\mondment  No.  1.  supra  note  4.  The 
CBOE's  pplions  listing  standards,  which  arc 
uniform  among  the  options  exchanges,  provide  that 
a  security  undtrlying  an  option  must,  among  other 
things,  meet  the  following  requirements:  (1)  the 
public  float  must  be  at  least  7.000.000:  (2)  there 
must  bo  a  minimum  of  2.000  stockholders;  (3) 
trading  volume  must  have  been  at  least  2.4  million 
over  the  preceding  twelve  months:  and  (4)  the 
market  price  must  have  been  at  least  57.50  for  a 
m.ijorily  of  the  busliiess  days  during  the  preceding 
three  oilendar  months.  See  CBOE  Rule  5.3.  With 
respect  to  ADRs"  in  addition  to  the  above  standards: 
(1)  the  Exchange  must  have  in  place  a 
comprehensive  survelilanco  agreement  with  the 
primary  exchange  in  the  home  country  where  the 
securitv  underlying  the  .ADR  is  traded:  or  (2)  the 
trading  volume  in  the  U.S.  markets  where  the  ADR 
is  traded  represents  (on  a  share-equivalent  basis)  at 
least  50%  of  the  worldwide  trading  volume  in  the 
.security  underlying  the  ADR  over  the  three  month 
period  preceding  the  date  of  selection  of  the  ADR 
for  options  trading:  or  (3)  the  SEC  must  otherwise 
authorize  the  listing.  See  Securities  Exchange  Act 
Release  No.  33554  (January  31.  1994).  59  FR  5622 
(February  7.  1994). 

'"See  February  14  Letter,  supra  note  8. 


22876 


Federal  Register  /  Vol.  59,  No.  84  /  Tuesday.  May  3,  1994  /  Notices 


the  average  price.  To  maintain  the 
continuity  of  the  Index,  the  divisor  will 
be  adjusted  to  reflect  non-market 
changes  in  the  prices  of  the  component 
securities  as  well  as  changes  in  the 
composition  of  the  Index.  Changes  that 
may  result  in  divisor  adjustments 
include,  but  are  not  limited  to,  stock 
splits  and  dividends,  spin-offs,  certain 
rights  issuances,  and  mergers  and 
acquisitions. 

The  Index  will  be  calculated 
continuously  and  will  be  disseminated 
to  the  Options  Price  Reporting 
Authority  ("OPRA")  every  fifteen 
seconds  by  the  CBOE,  based  on  the  last- 
sale  prices  of  the  component  stocks  and 
ADRs."  OPRA.  in  turn,  will 
disseminate  the  Index  value  to  other 
financial  vendors  such  as  Reuters, 
Telerate,  and  Quotron. 

The  Index  value  for  purposes  of 
settling  outstanding  regular  Index 
options  and  Index  LEAPS  contracts 
upon  expiration  will  be  calculated 
based  uporvthe  regular  way  opening 
sale  prices  for  each  of  the  Lidex's 
component  securities  in  their  primary' 
market  on  the  last  trading  day  prior  to 
expiration.  In  the  case  of  securities 
traded  on  and  through  NASDAQ,  the 
first  reported  sale  price  will  be  used. 
Once  all  of  the  component  stocks  and 
ADRs  have  opened,  the  value  of  the 
Index  will  be  determined  and  that  value 
will  be  used  as  the  final  settlement 
value  for  expiring  Index  options 
contracts.  If  any  of  the  component 
stocks  or  ADRs  do  not  open  for  trading 
on  the  last  trading  day  before  expiration. 
then  the  prior  trading  day's  [i.e., 
normally  Thursday's)  last  sale  price  will 
be  used  in  the  Index  calculation.  In  this 
regard,  before  deciding  to  use 
Thursday's  closing  value  of  a 
component  security  for  purposes  of 
determining  the  settlement  value  of  the 
Index,  the  CBOE  will  wait  until  the  end 
of  the  trading  day  on  expiration  Friday. 

F.  Contract  Specifications 

The  proposed  options  on  the  Index 
will  be  cash-settled,  European-style 
options.12  Standard  options  trading 
hours  (8:30  a.m.  to  3:10  p.m.  Central 
Standard  time)  will  apply  to  the 
contracts.  The  Index  multiplier  will  be 
100.  The  strike  price  interval  will  be 
S5.00  for  full-value  Index  options  with 
a  duration  of  one  vear  or  less  to 


' '  For  purpo.^es  of  the  daily  diiseminaiion  of  ibe 
Index  vdiue,  if  a  stock  included  in  the  Index  has 
not  opened  for  trading,  the  CBOE  will  use  the 
closing  value  of  that  stock  on  the  prior  trading  d.iy 
when  calculating  the  value  of  the  Index,  until  the 
Slock  opens  for  trading. 

'J  A  Ejropean-style  option  car.  be  exercised  only 
during  a  specVt"ied  period  before  the  option  expires. 


expiration. »3  In  addition,  pursuant  to 
CBOE  Rule  24.9,  there  may  be  up  to  six 
expiration  months  outstanding  at  any 
given  time.  Specifically,  there  may  be 
up  to  there  expiration  months  from  the 
March,  June,  September,  and  December 
cycle  plus  up  to  three  additional  near- 
term  months  so  that  the  two  nearest 
term  months  will  always  be  available. 
As  described  in  more  detail  below,  the 
Exchange  also  intends  to  list  several 
Index  LEAPS  series  that  expire  from 
twelve  to  thirty-six  months  from  the 
date  of  issuance. 

Lastly,  the  options  on  the  Index  will 
expire  on  the  Saturday  following  the 
third  Friday  of  the  expiration  month 
("Expiration  Friday").  Accordingly, 
since  options  on  the  Index  will  settle 
based  upon  opening  prices  of  the 
component  securities  on  the  last  trading 
day  before  expiration  (normally  a 
Friday),  the  last  trading  day  for  an 
expiring  Index  option  series  will 
normally  be  the  second  to  the  last 
business  day  before  expiration 
(normally  a  Thursday). 

G.  Listing  of  Long-Term  Options  on  the 
Full-Value  or  Heduccd-Value  Global 
Telecommunications  Index 

The  proposal  provides  that  the 
Exchange  may  list  long-term  Index 
options  that  expire  from  12  to  36 
months  from  listing  based  on  the  full- 
value  Global  Telecommunications  Index 
or  a  reduced  value  Global 
Telecommunications  Index  that  will  be 
computed  at  one-tenth  the  value  of  the 
full-value  Index.  Existing  Exchange 
requirements  applicable  to  full-value 
and  reduced-value  LEAPS  will  apply  to 
full-value  and  reduced-value  Index 
LE,\PS.'*  The  current  and  closing  Index 
value  for  reduced-value  Global 
Telecommunications  LEAPS  will  be 
computed  by  dividing  the  value  of  the 
full-value  Index  by  10  and  rounding  the 
resulting  figure  to  the  nearest  one- 
hundredth.  For  example,  an  Index  value 
of  149.76  would  be  14.98  for  the  Index 
LEAPS  and  149.73  would  become  14.97. 
The  reduced-value  Index  LE.\PS  will 
have  a  European-style  exercise  and  will 
be  subject  to  the  same  rules  that  govern 
the  trading  of  all  the  Exchange's  index 
options,  including  sales  practice  rules, 
margin  requirements  and  floor  trading 
procedures.  Pursuant  to  CBOE  Rule 
24.9,  the  strike  price  interval  for  the 
reduced-value  Index  LEAPS  will  be  no 
less  than  $2.50  in.stead  of  S5.00. 


//.  Position  and  Exercise  Limits,  Margin 
Requirements,  and  Trading  Halts 

Because  the  Index  is  classified  as  an 
"industry  index"  under  CBOE  rules,' s 
Exchange  rules  that  are  applicable  to  the 
trading  of  options  on  narrow-based 
indexes  will  apply  to  the  trading  of 
Global  Telecommunications  Index 
options  and  Global  Telecommunications 
Index  LEAPS.  Specifically,  Exchange 
rules  governing  margin  requirements, '& 
position  and  e.xercise  limits,*^  and 
trading  halt  procedures  is  that  are 
applicable  to  the  trading  of  narrow- 
based  index  options  will  apply  to 
options  traded  on  the  Index.  The 
proposal  further  provides  that,  for 
purposes  of  determining  whether  a 
given  position  in  reduced-value  Index 
LEAPS  complies  with  applicable 
position  and  exercise  limits,  positions 
in  reduced-value  Index  LEAPS  will  be 
aggregated  with  positions  in  the  full- 
value  Index  options.  For  these  purposes, 
ten  reduced-value  contract  will  equal 
one  full-value  contract. 

7.  Suneillance 

Sur\'eillonce  procedures  currently 
used  to  monitor  trading  in  each  of  the 
Exchange's  other  index  options  will  also 
be  used  to  monitor  trading  in  regular 
Index  options  and  in  full-value  and 
reduced-value  Index  LEAPS.  These 
procedures  include  complete  access  to 
trading  activity  in  the  underlying 
securities.  Further,  the  Intermarket 
Surviellance  Group  Agreement,  dated 
July  14.  1983,  as  amended  on  January- 
29,  1990.  will  be  applicable  to  the 
trading  of  options  on  the  Index.'s 


' '  For  a  description  of  the  strike  price  intervals  for 
roduced-vdlue  Index  options  and  long-term  Index 
options.  See  infra.  Section  II. G. 

•'See  CBOE  Rule  24.9fb). 


'■>SeeCHOERule24.1(i). 

"•Pursuant  toCBOE  Rule  24  1 1.  the  tr.arg;n 
requirements  for  the  Index  options  will  be:  (1)  for 
shcrt  opti<>ns  pobitions,  lOO'io  of  the  current  morkrl 
value  of  the  options  contract  plus  20\)  of  tre 
underlying  aggregate  Index  vdhie.  less  any  ou!  of- 
the-money  amount,  with  a  minimum  requiremer.t  of 
the  options  premium  pUis-10%  of  the  underlying 
Index  value;  and  (2)  for  long  term  options  positior.<^, 
100%  of  the  options  p.^emium  paid. 

'•Pursuant  to  CBOE  Rules  24.4A  and  24  5. 
rpspectively.  the  position  an.1  exercise  limits  for  ire 
Index  options  will  bo  10..'iOO  contracts,  unless  the 
E.\thange  determines,  pursuant  to  Rules  24  4.^  and 
24.5  ;hat  a  lower  limit  is  warranted.  See  Kobrurfry 
14  Letter,  supra  note  8. 

'»  Pursuant  to  CBOE  Rule  24.7.  the  trading  on  the 
CROE  of  Index  options  may  be  halted  or  suspended 
whenever  trading  in  underlying  securities  whose 
weighted  value  represents  more  than  20°b  of  the 
Index  value  are  halted  or  suspended. 

'"The  Intermarket  Surveillance  Group  ("ISG") 
was  formed  on  July  14.  1983  to.  among  other  things. 
coordinate  mora  effectively  surveillance  and 
investigative  information  sharing  arrange.Tient.s  ;n 
the  stock  and  options  markets.  See  !ntem-,a:ket 
Surveillance  Group  Agreement.  luly  14.  1983.  The 
most  recent  amendment  to  the  ISG  Agreement, 
which  incorporates  the  original  agreement  and  all 
amendments  made  thereafter,  was  signed  by  ISC 
members  on  Jan\iary  29. 1990.  See  Second 
Amendment  to  the  Intcrrr.irket  Surveillance  (in      i 
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III.  Findings  and  Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5). z" 
Specifically,  the  Commission  finds  that 
the  trading  of  Global 
telncommunications  Index  options, 
including  full-value  and  reduced-value 
Index  LEAPS,  will  serve  to  promote  the 
public  interest  and  help  to  remove 
impediments  to  a  free  and  open 
securities  market  by  providing  investors 
vviith  a  means  of  hedging  exposure  to 
market  risk  associated  with  securities  in 
the  global  telecommunications 
industry.2> 

jThe  trading  of  options  on  the  Global 
Teilecommunications  Index,  including 
full-value  and  reduced-value  LEAPS  on 
the  Index,  however,  raises  several 
concerns,  namely  issues  relnti'd  to  index 
de$ign,  customer  protection, 
surveillance,  and  market  impact.  The 
Commission  believes,  for  the  rea.sons 
discus.sed  below,  that  the  CBOF 


.'Xj.meincnt.  lanuary  29.  1990.  The  mombers  of  the 
ISi;  arc:  the  Amex;  the  Boston  Stock  Ejtchange.  Inc.: 
ihelCBOE;  the  Chicago  Slock  Exchange.  Inc.:  lh« 
Najipnal  Association  nf  Securities  Uedlers.  Inc. 
(••N.\SD"1:  the  NYSE:  the  Pacific  Stock  Exchange. 
liici:  and  the  Philadelphia  Slock  Exchange.  Inc. 
Bo(iaus«  of  potential  opportunities  for  trading 
.ihij'ws  involving  stock  index  fuiure.s.  slock  options.- 
aiid  Ihe  underlying  stock  and  the  need  for  umalir 
sh^tng  of  surveillance  information  for  these 
potential  Infemiarket  trading  abu.ses.  the  major 
stock  index  futures  exchanges  {eg.,  the  Chicann 
Mr>|-€anlile  Exchange  and  the  Chicago  Board  of 
Trdjei  joined  the  ISG  as  affiliati'd  menilwrs  in  1900 

4'h5  U  S.C.  78f(b)(5)  (1988). 

i:p pursuant  to  Section  eCbK-S)  of  the  Act.  the 
(^oBtmission  must  predicate  approval  of  any  new 
o()t{(in  proposal  upon  a  finding  that  the 
intfdduclion  of  such  new  derivative  in.strument  is 
in  me  public  interest.  Such  a  finding  would  be 
diliii-ull  for  a  derivative  instrument  th.il  served  no 
hedfling  or  other  economic  function,  because  any 
beijfjfits  that  might  be  derived  by  market 
I)an^ipants  likely  would  be  outweighed  by  the 
pon.'kitiaJ  for  manipulation,  diminished  public 
confidence  in  the  integrity  of  the  markets,  and  other 
valid  regulatory  concerns.  In  this  icgard.  the  trading 
of  lilted  index  options  and  full-value  index  li;.\PS 
on  il>e  Global  Telecommunications  Iridex  will 
proMde  investors  with  a  hedging  vrhide  that 
shcj'jld  reflect  the  overall  movement  of  l.he  stuck.s 
and  KdRs  comprising  the  global 
lelMommunicatioiis  industry  in  the  U.S.  securities 
marliels.  The  Commission  also  bilieves  that  these 
Indlek  options  will  provide  investors  Willi  a  me.Tns 
by  which  to  make  investment  decisions  in  the 
gioUl  telecommunications  inciuslrv  .sector  of  thji 
U.S.  s<;curilies  markets,  allowing  them  to  establish 
positions  or  increase  existing  positions  in  such 
mafl|els  in  a  cost  effective  manner.  Mon;over.  Ihe 
Comrnission  believes  that  Ihe  reduced-value  Index 
IX.M'S.  which  will  be  traded  on  an  index  computecl 
at  (jnotenth  the  value  of  the  Global 
TeiHommunicalions  Index,  will  serve  Ihe  needs  of 
rcli  :l  investors  by  providing  them  with  th.! 
op;  ortunity  to  use  a  long-term  option  to  hedi;e  their 
|M)t  (olios  from  long-term  market  moves  at  a 
i  ed  ik:ftd  cost. 


adequately  has  addressed  these 
concerns. 

A.  Index  Design  and  Structure 

The  Commi.ssion  finds  that  the  Global 
Telecommunications  Index  is  a  narrow- 
based  index.  The  Global 
Telecommunications  Index  is  composed 
of  only  twenty  securities,  all  of  which 
are  within  one  industry — the  global 
telecommunications  industry. 22 
Accordingly,  the  Commission  believes  it 
is  appropriate  for  the  CBOE  to  apply  its 
rules  governing  narrow-based  index 
options  to  trading  in  the  Index 
options.23 

The  Commission  also  finds  that  the 
large  capitalizations,  liquid  markets, 
and  relative  weightings  of  the  Index's 
component  securities  significantly 
minimize  the  potential  for  manipulation 
of  the  Index.  First,  the  overwhelming 
majority  of  the  components  that 
compose  the  Index  are  actively  traded, 
with  a  mean  and  median  average  daily 
trading  volume  of  425,652  and  252,187   . 
shares,  respectively. z*  Second,  the 
market  capitalizations  of  the  securities 
in  the  Index  are  very  large,  ranging  from 
a  high  of  $73.61  billion  to  a  low  of 
$144.21  million  as  of  November  30, 
1993,  with  the  mean  and  median  being 
$14.79  billion  and  $8.14  billion, 
respectively.  Third,  although  the  Index 
is  only  comprised  of  twenty  component 
securities,  no  one  particular  security  or 
group  of  securities  dominates  the  Index. 
Specifically,  no  one  stock  or  ADR 
comprises  more  than  9.08%  of  the 
Index's  total  value  and  the  percentage 
weighting  of  the  five  largest  issues  in 
the  Index  account  for  37.07%  of  the 
Index's  value. 23  Fourth,  at  least  90%  of 
the  twenty  securities  in  the  Index  by 
weight  must  be  eligible  for  standardized 
options  trading.26  The  proposed  CBOE 
maintenance  requirement  that  90%  of 
the  weighting  of  the  Index  be  comprised 
of  .securities  that  are  eligible  for  options 
trading  will  ensure  th?t  the  Index  is 
almost  completely  comprised  of  options 


--1  he  reduced-value  Global  Telecommunications 
index,  which  is  composed  of  the  same  component 
.>iei  urities  as  the  Index  and  calculated  by  dividi:ig 
Ihe  Index  value  by  ten.  is  identical  to  the  Global 
Telecommunications  Index. 

■".Sec  supra  notes  15  through  18,  and 
accomjianying  text. 

-■•In  addition,  for  the  six-monlh  period  between 
lune  1  and  .\oveml)er  30.  1993.  no  component  of 
ihe  Index  hod  an  average  d.-iily  trading  volume  of 
le.-is  than  51.000  shares  per  day. 

-^For  an  index  with  a  significantly  greater 
number  of  securities  than  twenty  issues,  the 
Commission  might  come  to  a  different  conclusion 
if  only  a  few  securities  accounted  for  a  significant 
portion  of  the  index's  weighting.  Further,  if  an 
index  contained  only  a  few  slocks,  the  tijmmi.ssion 
might  question  whether  it  can  bo  traded  as  an  index 
pnjducl. 

-'••See  supra  note  9. 


eligible  securities.  Fifth,  if  the  CBOE 
increases  the  number  of  component 
securities  to  more  than  twenty-six  or 
decreases  that  number  to  less  than 
fourteen,  the  CBOE  will  be  required  to 
seek  Commission  approval  pursuant  to 
Section  19(b)(2)  of  the  Act  before  listing 
new  strike  price  or  expiration  month 
series  of  Global  Telecommunications 
Index  options  and  Index  LEAPS.  This 
will  help  protect  against  material 
changes  in  the  composition  and  design 
of  the  Index  that  might  adversely  affect 
the  CBOE's  obligations  to  protect 
investors  and  to  maintain  fair  and 
orderly  markets  in  Global 
Telecommunications  Index  options  and 
Index  LEAPS.  Sixth,  the  CBOE  will  be 
required  to  ensure  that  e%ch  component 
of  the  Index  is  subject  to  last  sale 
reporting  requirements  in  the  U.S.^^ 
This  will  further  reduce  the  potential  for 
manipulation  of  the  value  of  the  Index. 
Finally,  the  Commission  believes  that 
the  expense  of  attempting  to  manipulate 
the  value  of  the  Global 
Telecommunications  Index  in  any 
significant  way  through  trading  in 
component  stocks,  ADi^,  or  securities 
underlying  ADRs  (or  options  on  those 
securities)  coupled  with,  as  discussed 
below,  existing  mechanisms  to  monitor 
trading  activity  in  those  securities,  will 
help  deter  such  illegal  activity. 

B.  Customer  Protection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 
public  customers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as  Global 
Telecommunications  Index  Options 
(including  full-value  and  reduced-value 
Global  Telecommunications  {LE-\PS), 
can  commence  on  a  national  securities 
exchange.  The  Commission  notes  that 
the  trading  of  standardized  exchange- 
traded  options  occurs  in  an 
environment  that  is  designed  to  ensure, 
among  other  things,  that:  (1)  the  special 
risks  of  options  are  disclosed  to  public 
customers;  (2)  only  investors  capable  of 
evaluating  and  bearing  the  risks  of 
options  trading  are  engaged  in  such 
trading;  and  (3)  special  compliance 
procedures  are  applicable  to  options 
accounts.  Accordingly,  because  the 
Index  options  and  Index  LEAPS  will  be 
subject  to  the  same  regulatory  regime  as 
the  other  standardized  options  currently 
traded  on  the  CBOE,  the  Commission 
believes  that  adequate  safeguards  are  in 
place  to  ensure  the  protection  of 
investors  in  Global  Telecommunications 
Index  options  and  full-value  and 
reduced-value  Global 
Telecommunications  Index  LEAPS. 


•'"See  February  !•»  Letter,  supra  nole  8 
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C.  Surveillance 

The  Commission  believes  that  a 
surveillance  sharing  agreement  between 
an  exchange  proposing  to  list  a  security 
index  derivative  product  and  the 
exchange(s)  trading  the  securities 
underlying  the  derivative  product  is  an 
important  measure  for  surveillance  of 
the  derivative  and  underlying  securities 
markets.  Such  agreements  ensure  the 
availabihty  of  information  necessary  to 
detect  and  deter  potential 
manipulations  and  other  trading  abuses, 
thereby  making  the  security  index 
product  less  readily  susceptible  to 
manipulation.28  in  this  regard,  the 
CBOE.  NYSE.  Amex,  and  NASD  are  all 
members  of  the  ISG,  which  provides  for 
the  exchange  of  all  necessary 
surveillance  information. 29  Further,  as 
to  the  foreign  components  of  the  Index, 
either  the  Exchange  has  comprehensive 
surveillance  sharing  agreements  with 
the  primary  foreign  markets  for  the 
securities  underlying  the  ADRs  or  tht 
U.S.  is  the  relevant  market  for 
surveillance  purposes. 3° 

D.  Market  Impact 

The  Commission  believes  that  the 
listing  and  trading  of  Global 
Telecommunications  Index  options, 
including  full-value  and  reduced-value 
Index  LE/\PS.  on  the  CBOE  will  not 
adversely  impact  the  underlying 
securities  markets.^'  First,  as  described 


"Securities  Exchange  Act  Release  No.  31243 
(September  28.  1992),  57  FR  45849  (October  5. 
1992). 

»»See  note  10,  supra.  If  the  prices  of  the  .\DH 
components,  oi  the  composition  of  the  Index, 
should  change  so  that  greater  than  20%  of  the 
weight  of  the  Index  would  be  represented  by  ADRs 
whose  underlying  securities  were  not  the  subject  of 
a  comprehensive  s.irveillance  .sharing  agreement 
with  the  CUOE.  then  it  would  be  different  for  the 
Commission  to  reach  the  conclusions  reached  in 
this  order  and  the  Commission  would  have  to 
determine  whether  it  would  be  suitable  for  the 
Exchange  to  continue  to  trade  options  on  this  ImlcK. 
The  CBOE  should,  accordingly,  notify  the 
Commission  immediately  if  .more  than  20%  of  the 
numerical  value  of  the  Index  is  represented  by 
.M1R.S  whose  underlying  securities  are  not  subject 
to  a  comprehensive  surveillance  sharing  agreement. 
Such  a  change  in  the  current  relative  weights  of  the 
Index  or  in  the  composition  of  the  Index  may 
warrant  the  submission  of  a  rule  Hling  pursuant  to 
Section  19  of  the  Act.  In  determining  whether  a 
particular  ADR  is  subject  to  a  comprehensive 
surveillance  sharing  agreement  see.  eg  .  Securities 
Exchange  Act  Release  Nos.  31531  (November  27, 
1992).  57  FR  57250  (December  3.  1994);  and  33554 
(January  31.  1994).  59  FR  5022  (February  7.  1994). 

J" See  Securities  Exchange  Act  release  Nos.  31531 
(November  27, 1992).  57  FR  57250  (December  3. 
1992);  and  33554  (January  31.  1994),  59  FR  5622 
(February  7.  1994). 

J>  In  addition,  the  CBOE  has  represented  that  the 
CBOE  and  the  OPRA  have  the  necessary  systems 
capacity  to  support  those  new  series  of  index 
options  that  would  result  from  the  introduction  of 
Index  options  and  Index  LEAPS.  See  Memorandum 
from  Joe  Corrigan.  Executive  Director,  OPRy\.  to 
Eileen  Smith,  Director.  Product  Development. 


above,  for  the  most  part,  no  one  security 
or  group  of  securities  dominates  the 
Index.  Second,  because,  at  least  90%  of 
the  numerical  value  of  the  Index  must 
be  accounted  for  by  securities  that  meet 
the  Exchange's  options  hsting 
standards.^*  and  because  each  of  the 
component  securities  must  be  subject  to 
last  sale  reporting  requirements.ss  the 
component  securities  generally  will  be 
actively-traded,  highly-capitalized 
securities.  Third,  the  10,500  contract 
position  and  exercise  limits  applicable 
to  Index  options  and  Index  LE.AFS  will 
serve  to  minimize  potential 
manipulation  and  market  impact 
concerns.  Forth,  the  risk  to  investors  of 
contra-party  non-perfonnance  will  be 
minimized  because  the  Index  options 
and  Index  LEAPS  will  be  issued  and 
guaranteed  by  the  Options  Clearing 
Corporation  just  like  any  other 
standardized  option  traded  in  the 
United  States. 

Lastly,  the  Commission  believes  that 
settling  expiring  Global 
Telecommunications  Index  options 
(including  full-value  and  reduced-value 
Index  LEAPS)  based  on  the  opening 
prices  of  component  securities  is 
consistent  with  the  Act.  As  noted  in 
other  contexts,  valuing  options  for 
exercise  settlement  on  expiration  based 
on  opening  prices  rather  than  closing 
prices  may  help  reduce  adverse  effects 
on  markets  for  securities  underlying 
options  on  the  Index.s* 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically. 
Amendment  No.  1  raises  the 
maintenance  standards  originally 
proposed  by  the  Exchange  by  requiring 
the  CBOE  to  ensure  that  at  least  90%  of 
the  Index,  by  weight,  is  composed  of 
securities  that  are  eligible  for  equity 
options  trading  pursuant  to  CBOE  Rule 
5.3.  As  stated  above,  the  Commission 
believes  that  this  requirement  has  the 
effect  of  ensuring  that  the  Index  is 
composed  of  highly-capitalized, 
actively-traded  securities  which  serve  to 
minimize  the  possibility  that  the  Index 
can  be  easily  manipulated. 
Additionally,  the  Commission  notes  that 
this  is  the  same  standard  that  the 
Commission  recently  approved  for  the 
listing  and  trading  of  index  options  and 
index  LEAPS  on  the  CBOE 


Research  Department.  CBOE.  dated  February  14, 
1994. 

'-Sec  Amendment  No.  1.  supra  note  4. 

' '  See  February  14  Letter,  supro  note  8. 

'■•  See  Securities  Exchange  Act  Release  No.  30944 
IJuly  21.  1994).  57  KR  33376  (July  28,  1992). 


Telecommunications  Index. *»  As  a 
result,  the  Commission  believes  that 
good  cause  exists  for  approving 
Amendment  No.  1  on  an  accelerated 
basis. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N\V., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  ail  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
availalile  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  File  Number  SR-CBOE-93- 
97  and  should  be  submitted  by  May  24. 
1994. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.36  that  the 
proposed  rule  change  (SR-CBOE-93- 
57),  as  amended,  is  approved. 

For  the  Commission,  oy  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarlaiid, 
Deputy  Secretary. 
(PR  Doc.  94-10473  Filed  5-2-94;  8  45  Hn;) 

BILLING  CODE  8010-01-M 


[Release  No.  34-33958;  File  No.  SR-OTC- 
93-12] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Order 
Temporarily  Approving  a  Proposed 
Rule  Change  Expanding  the  Money 
Market  Instrument  Settlement  Program 
on  a  Pilot  Basis 

April  22,  1994. 

On  October  19,  1993,  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 


^'See  Securities  Exchange  Act  Relea.se  No.  33473 
(January  13,  1994),  59  FR  3383  (January  21.  1994). 

'»15U.S.C.73s(b)(2)(1088). 
"CFR  200.30-3(a)(12)  (1993). 
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(File  No.  SR-DTC-93-12)  under  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  to  implement  a  pilot 
program  to  include  additional  types  of 
money  market  instruments  ("MMIs")  in 
its  MMI  settlement -program.  Notice  of 
the  proposal  was  published  in  the 
Federal  Register  on  November  8,  1993.2 
The  Commission  did  not  receive  any 
comment  letters  on  the  proposed  rule 
chaage.3  For  the  reasons  discussed 
below,  the  Commission  is  granting 
temporary  approval  of  the  pilot  program 
until  April  30.  1995. 

I.  Description 

A.  (ienerally 

The  proposed  rule  change  makes 
DTC's  existing  MMI  settlement  ser\ices 
available  for  transactions  in  additional 
types  of  MMIs.  New  MMI  programs 
include  those  for  institutional 
certificates  of  deposit  ("CD"),  municipal 
commercial  paper,  and  bankers' 
acceptances.  The  existing  DTC  MMI 
programs  to  be  expanded  or  enhanced 
include  those  for  corporate  commercial 
pap^r,  medium-term  notes,  preferred 
stock  in  a  CP-like  mode,  short-term  bank 
notes,  and  discount  notes. 

The  new  MMI  programs,  along  with 
the  existing  MMI  programs,  are  an 
extension  of  DTC's  Same-Day  Funds 
Settlement  ("SDFS")  system.-*  The 
automated  operating  procedures  for 
MMIs  are  virtually  the  same  as  those 
followed  by  SDFS  participants  and  bv 
Institutional  Delivery  ("ID")  system 
users  for  basic  depository  services  in 
other  eligible  SDFS  securities.  The  MMI 


•13  use.  78(b)(1)  (1938). 

i  Sficiirities  Exchange  Act  Release  No.  33126 
(November  1.  1993).  58  FR  59283. 

^  A(  the  request  of  the  Commission,  the  Federal 
Reserve  Bank  of  New  York  ("FRBNY"),  and  the 
Boaril  of  Governors  of  the  Federal  Reserve  System 
("Fed  ■)  DTC  issued  a  notice  to  participants 
requesting  comment  on  issues  raised  by  the 
regulators.  DTC  received  ten  comment  letters.  The 
issued  and  the  comment  letters  will  be  discussed  in 
detail  later  in  this  approval  order. 

*  DTC's  SDFS  system  currently  includes  the 
follo^^ing  issue  types:  Corporate  commercial  paper, 
municipal  notes  and  bonds,  municipal  variable-rale 
demafid  obligations,  zero  coupon  bonds  backed  by 
U.S.  (iovemment  securities,  continuously  offered 
mBdium-term  corporate  notes,  shon-term  bank 
notesj  auction-rate  and  tender-rate  preferred  stocks 
and  nbles.  collateralized  mortgage  obligations  and 
other  asset-backed  securities.  Government  trust 
certifkates  and  Government  agency  securities  not 
eligible  for  the  Fed's  book-entry  system,  retail 
certifiCBtes  of  deposit,  corporate  and  municipal 
variable  mode  obligations,  corporate  bonds, 
discount  notes,  and  unit  trusts.  For  a  detailed 
description  and  discussion  of  DTC's  SDFS  system, 
including  the  implementation  of  the  commercial 
parxT  program,  refer  to  Securities  Exchange  Act 
Release  Nos.  26051  (August  31,  1988),  53  FR  34853 
{File  No.  SR-DTC-88-06)  (order  permanently 
approving  CrrC's  SDFS  system)  and  30986  (jiily  31. 
1992),  57  FR  35856  (File  No.  SR-DTC-92-01|  (order 
approving  implementation  of  commercial  paper 
progiarn). 


issues  being  made  SDFS-eligible  will  be 
distributed  in  book-entry-only  form  by 
the  issuer's  issuing  agent  that,  as  in  the 
commercial  paper  ("CP")  and  medium- 
term  note  MMI  programs,  will  send 
MMI  issuance  instructions  to  DTC 
electronically.  Settlement  of  an  issue 
will  be  on  the  same  day  as  the  issuance 
or  on  a  specified  future  day.  The  issuer's 
paying  agent,  that  will  also  serve  as 
DTC's  custodian,  will  hold  a  master  or 
balance  MMI  certificate  for  DTC  unless 
the  issuer  and  its  issuing  and  paying 
agent  bank  choose  to  distribute 
uncertificated  MMIs  through 
DTC.3  Because  SDFS-eligible  MMIs  will 
be  book-entry-only,  participant 
operating  procedures  for  deposits  and 
withdra.wals  will  not  apply  to  MMIs. 

B.  New  MMI  Programs 

The  fundamental  risk  in  the  SDFS 
system  is  that  a  participant  will  default 
in  its  payment  obligation.  The  new  MMI 
programs  are  offered  as  an  extension  of 
DTC's  current  SDFS  system;  therefore. 
DTC  will  employ  the  same  risk 
management  controls  (e.g.,  net  debit 
coUateralization,  net  debit  caps,  and 
receiver-authorized  deliveries)  to 
transactions  in  these  new  programs  as 
are  employed  in  the  current  SDFS 
system.6 

Net  debit  coUateralization  requires 
each  participant  to  maintain  in  its 
account  throughout  the  processing  day 
collateral  at  least  equal  in  value  to  the 
participant's  net  settlement  debit.  If 
during  the  processing  day  a  transaction 
will  cause  a  net  debit  greater  than  the 
amount  of  collateral  in  the  participant's 
account  at  the  time  the  transaction  is 
being  processed.  DTC  will  recycle  the 
transaction  until  there  is  sufficient 
collateral  in  the  participant's  account. 
Transactions  in  the  new  MMI  programs 
also  will  be  subject  to  the  participant's 
net  debit  cap. 7  "The  net  debit  cap  helps 
to  protect  against  abnormal  intraday 
debit  peaks  that  are  out  of  line  with  a 
participant's  prior  month's  average  daily 
activity  level.  The  net  debit  cap  also 
reduces  the  possibility  that  the  failure  to 


'  'Jncertificated  MMIs  are  not  evidenced  by  any 
certificate  whatsoever.  Bills,  notes,  bonds,  and  other 
securities  have  been  issued  in  uncertiHcated  form 
by  U.S.  government  and  federal  agencies  for  many 
years. 

"  supra  note  4. 

'  Each  participant's  net  debit  is  limited 
throughout  the  processing  day  to  a  net  debit  cap 
that  is  the  least  of  the  following  four  amounts:  (1) 
an  amount  forty  times  the  participant's  required 
and  voluntary  deposits  to  the  SDFS  fund.  (2)  an 
amount  that  is  equal  to  seventy-Hve  percent  of 
DTC's  liquidity  resources,  including  cash  deposits 
to  the  SDFS  fund  and  lines  of  credit  for  loans  to 
facilitate  SDFS  settlement,  (3)  an  amount,  if  any. 
determined  by  the  participant's  settling  bank,  and 
(4)  an  amount,  if  any.  determined  by  DTC.  Supra 
note  4. 


settle  by  more  than  one  participant  will 
not  cause  DTC  to  exceed  its  liquidity 
resources.  The  new  MMI  programs  also 
will  utilize  the  receiver-authorized 
delivery  control  which  allows  a 
participant  to  monitor  deliveries  and 
payment  orders  directed  to  its  account 
before  the  orders  are  posted  to  the 
account. 

In  addition,  DTC's  three  failure  to 
settle  procedures  applicable  to  the  CP 
program  will  be  applicable  to  the  new 
MMI  programs.  First.  DTC  will  employ 
the  same  procedures  with  regard  to  the 
sequence  in  which  DTC  will  use  MMI 
collateral  and  eliminate  payment  order 
debits  in  a  failing  participant's  account. 
Second,  if  DTC  is  notified  before  3  p.m. 
eastern  standard  time  ("E.S.T.")  that  a 
paying  agent  will  not  pay  on  an  MMI 
issuer's  maturity  presentments, 
reorganization  presentments,  periodic 
principal  presentments,  or  periodic 
income  presentments  or  if  DTC  is 
informed  of  an  MMI  issuer's  bankruptcy 
and  a  participant  fails  to  settle  with  DTC 
on  that  day,  DTC  has  the  authority  to 
reduce  the  settlement  credits  of 
participants  who  had  transactions  on 
the  day  of  default  with  the  defaulting 
issuer  or  the  defaulting  participant  on 
the  day  of  the  default.  Third,  if  the 
paying  agent  has  not  settled  with  DTC 
by  noon  E.S,T,  on  the  DTC  business  day 
following  the  settlement  day  or  if  a 
paying  agent  is  determined  to  be 
insolvent  according  to  DTC's  rules.  DTC 
will  notify  the  issuers  utilizing  that 
paying  agent  and  provide  those  issuers 
with  information  on  any  presentments 
related  to  their  MMIs  on  which  the  PA 
failed  to  pay  DTC. 

C.  Expanded  or  Improved  Existing  MMI 
Programs 

DTC  will  be  expanding  its  CP  program 
to  include  "uncommon  CP." 
Uncommon  CP  is  CP  paying  income 
periodically,  a  variable  amount  of 
income,  or  a  variable  amount  of 
principal.  It  also  includes  CP 
denominated  in  a  foreign  currency.  CP 
with  a  maturity  of  271  days  to  a  year, 
or  corporate  variable-rate  demand 
obligations  in  CP  mode.  These 
instruments  were  not  included  in  the 
original  CP  program. 

DTC  also  will  be  enhancing  their  MMI 
programs  for  medium-term  notes,  short- 
term  notes,  discount  notes,  and 
preferred  stock  in  CP-like  mode.  The 
medium-term  note  program  will  be 
enhanced  by  DTC's  collection  and 
allocation  of  income,  principal, 
reorganization,  and  maturity  payments 
within  the  SDFS  system.  Paying  agents 
will  no  longer  have  to  separately  wire 
such  payments  to  DTC.  Instead,  as  with 
maturity  pa>-ments  in  the  CP  program. 
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these  payments  will  be  included  in  each 
paying  agent's  net  settlement  figure  due 
to  or  from  DTC  at  the  end  of  each  day. 
Similarly,  the  short-term  note  program 
will  be  enhanced  with  the  inclusion  in 
the  SDFS  system  maturity  paj-ments  and 
periodic  income  payments  in  the  SDFS 
system  ar:i  in  the  paying  agents'  net 
SDFS  amounts  due  to  or  from  DTC.  The 
restriction  that  short-term  notes  must 
have  a  minimum  maturity  period  of 
thirty  days  to  be  included  in  this 
program  will  be  removed.  The  short- 
term  notes  program,  the  discount  notes 
program,  and  the  preferred  stock  in  CP- 
like  mode  program  will  all  provide  for 
uncertificated  issuer  programs. 
However,  one  master  note  or  certificate 
may  be  held  for  DTC  by  the  paying 
agent. 

II.  Discussion 

Section  17A(b)(3)(F)8  of  the  Act 
requires  'hat  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  assure  the  safeguarding  of  securities 
and  funds  which  are  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  i.i :  esponsible.  As  discussed 
below,  the  Commission  believes  the 
DTC's  proposed  rule  change  is 
consistent  with  DTC's  obligations  under 
the  Act. 

As  previously  described,  the  new 
MMI  programs  and  the  expanded  and 
enhanced  programs  are  an  e.xtension  of 
DTC's  current  SDFS  system  and  include 
many  of  the  same  risk  management 
features  that  are  employed  in  the  SDFS 
system.  The  Commission  previously 
examined  these  features  when  DTC  first 
proposed  the  SDFS  system  and  again 
when  the  CP  program  was  added.'  At 
those  times,  the  Commission  found,  and 
continues  to  believe,  that  these  risk 
management  measures  are  consistent 
with  Section  17A  of  the  Act  and  should 
minimize  the  impact  of  a  default  by  a 
participant  in  the  SDFS  system. 

The  use  of  provisional  credits  and 
unwind  procedures  if  an  MMI  issuer 
were  to  delault,  however,  could  increase 
the  risk  of  settlement  gridlock  in  certain 
circumstances.  For  example,  if  DTC 
wore  to  confirm  the  insolvency  of  an 
Mf.Il  issuer  before  3:00  p.m.,io  DTC 
would  reverse  all  participants'  credits 
attributable  to  the  insolvent  issuer 
without  regard  to  any  of  the  risk 
management  controls.  Such  reversals  of 


credits  could  result  in  a  participant 
having  a  net  debit  that  exceeds  the 
participant's  net  debit  cap  and  DTC's 
liquidity  resources.  If  such  a  participant 
then  failed  to  settle  its  net  debit  with 
DTC,  DTC  would  possibly  have 
difficulty  completing  other  settlements 
thus  creating  systemic  risk. 

As  an  interirn  solution,  DTC  proposed 
for  comment  the  implementation  of  an 
additional  $500  million  line  of  credit 
dedicated  to  the  completion  of 
settlement  in  the  SDFS  system  in  the    ' 
event  a  participant  fails  to  settle  after 
application  of  the  unwind  procedures. 
The  additional  line  of  credit  would  be 
supported  by  securities  pledged  to  the 
SDFS  fund  and  would  not  be  included 
as  a  part  of  DTC's  liquidity  resources 
when  determining  a  participant's  net 
debit  cap.  DTC  also  proposed  as  a  long 
term  solution,  a  SDFS  system 
enhancement  that  would  conduct 
default  scenarios  to  assure  that  unwind 
procedures  would  not  cause  a  liquidity 
problem.' > 

DTC  solicited  comment  from  its 
participants  regarding  (1)  the  necessity 


■15  U.S.C.  TSq-lCbHSUF)  (1988). 

•  Supra  note  4. 

">If  DTC  cannot  conArm  that  an  MMI  issuer  is 
insolvent  before  3  p.m.  EST..  DTC  will  not  re\erse 
credits  anritnitable  to  that  Issuer  because  after  3 
p.m.  E.S.T.  credits  are  no  longer  provisional  in 
DTCs  SUFS  s\sfeTn. 


' '  DTC  has  proposed  two  SDFS  system 
enhancements  that  will  eventuaily  replace  the 
additional  line  of  credit  dedicated  to  settlement  in 
the  SDFS  system.  The  future  system  enhancements 
will  retain  unwind  procedures  but  will  allow  DTC 
to  run  intraday  computerized  double  default 
scenarios  (i.e..  an  MMI  issuer  default  and  an  SDFS 
participant  default  due  to  debits  created  by  the 
unwind  procedures)  to  help  assure  that  each 
participant's  net  debit  is  within  DTC's  liquidity 
resources. 

Under  the  first  system  enhancement,  DTC  will 
siibtract  from  a  participant's  actual  overall  SDFS  net 
debit  or  credit  amount  the  amount  of  the 
participant's  largest  provisional  net  credit  due  to 
transactions  in  any  single  issuer's  MMIs.  DTC  then 
will  limit  the  resulting  net  debit  from  all  other 
SDFS  transactions  ("liquidity  net  debit")  to  the 
amount  of  DTC's  liquidity  resources  ("liquidity  net 
debit  cap"),  which  as  of  April  18,  1994.  was 
approximately  S760  million.  If  a  transaction  will 
cause  a  participant's  liquidity  net  debit  to  exceed 
DTC's  liquidity  net  debit  cap.  DTC  will  block  and 
recycle  the  transaction  until  credits  are  received 
from  transactions  in  MMIs  of  MMI  issues  other  than 
those  of  the  issuer  of  the  largest  provisional  net 
credit. 

Under  the  second  system  enhancement,  DTC  will 
subtract  the  amount  of  a  participant's  largest 
provisional  net  credit  due  to  transactions  in  any 
single  issuer's  MMIs  from  the  participant's 
collateral  monitor  ("simulated  collateral  monitor"). 
If  a  tnnsaction  will  cause  the  .simulated  collateral 
monitor  to  turn  negative  {i.e.,  the  participant's 
collateroi  would  be  insufficient  to  cover  its 
simulated  net  debit  after  the  transaction),  the 
transaction  will  be  blocked.  Blocked  transactions 
will  be  recycled  until  credits  from  other 
transactions  in  MMIs  of  issuers  other  than  those  of 
the  largest  provisional  net  credit  cause  the 
simulated  collateral  monitor  to  be  positive. 

DTC  expects  to  implement  the  two  system 
enhancements  subsequent  to  the  industry 
conversion  to  same-day  funds  settlement  that  is 
scheduled  for  implementation  in  1996.  Letter  from 
Richard  B.  Nesson.  Executive  Vice  President  and 
General  Counsel,  DTC,  to  Peter  R.  Ceraghty,  (Staff 
Attorney!.  Division  of  Market  Regulation, 
C.ommiiision  (April  18,  1994). 


of  unwind  procedures  in  the  SDFS 
service  that  override  risk  management 
controls  and  (2)  if  unwind  procedures 
are  neces.sary,  whether  participants 
would  be  prepared  to  absorb  the 
additional  costs  of  m«:hanisms  to 
assure  that  use  of  the  unwind 
procedures  on  the  same  day  that  any 
DTC  participant  failed  to  settle  would 
not  deplete  DTC's  liquidity  resources. 
DTC  received  ten  comment  letters  from 
participants  and  two  from  industry 
organizations. '2  Generally,  the 
comments  supported  the  use  of  unwind 
procedures  as  a  way  to  replicate  the 
risks  taken  by  parties  to  transactions  in 
the  physical  MMI  market  (/.e.,  to  place 
the  risk  and  burden  of  default  on  the 
appropriate  party,  which  is  on  the  issuer 
or  the  purchaser  instead  of  on  the 
issuing  and  paj-ing  agent).  The 
comments  also  generally  supported  the 
interim  solution  of  obtaining  an 
additional,  dedicated  line  of  credit  and 
allocating  its  cost  to  SDFS  system 
participants. 

Two  of  DTC's  bank  participants  did 
not  support  DTC's  proposals  and  offered 
alternative  solutions.  One  of  these  two 
commentators  argued  that  issuing  and 
paying  agents  should  fund  presentments 
earlier  or  that  unwind  procedures 
should  be  employed  earlier  in  the  day.»3 
The  other  commentator  suggested  that 
DTC  should  create  a  system  similar  to 
the  procedures  employed  by  the 
Clearing  House  Interbank  Payment 
System.'* 

DTC  has  agreed  to  implement  llie 
dedicated  line  of  credit  as  an  interim 
solution  and  proceed  with  the  necessar>' 
modifications  to  implement  the  system 


"Letters  from  Alt)ert  HowelU  Vice  President. 
Money  Market  Operations.  Merrill  Lynch,  to  James 
Rei'.ly,  Vice  President.  DTC  (March  7,  1994): 
Christopher  T.  Amico,  Assistant  Vice  President, 
Chemical  Bank,  to  lames  Reilly,  Vice  President, 
DTC  (February  1, 1994);  Gary  S.  Schayne.  Vice 
President,  Citibank,  to  James  Reilly,  Vice  President. 
DTC  (January  31.  1994);  Ronald  M.  Thalheimer. 
Vice  President.  The  First  National  Bank  of  Chicago, 
to  James  Reilly,  Vice  President.  DTC  (February  3, 
1994);  Michael  J.  Stein,  Vice  President,  Stale  Street 
Bank  and  Trust  Company,  to  James  Reilly,  Vice 
President,  DTC  (February  7,  1994);  Stephen  J. 
Melanaski,  Vice  President.  United  Slates  Tru.st 
Company  of  New  York,  to  James  Reilly,  Vice 
President,  DTC  (January  21. 1994):  Mark  Handsman. 
Vice  President-Assistant  Treasurer,  Goldman  Sachs, 
to  James  Reilly.  Vice  President,  DTC  (February  23, 
1994);  Michael  J.  Gardiner,  Vice  President,  The 
Chase  Manhattan  Bank.  N.A..  to  James  Reilly,  Vi<.e 
President.  DTC  (Februa.'y  28.  1994);  S.  Michael 
Barnes.  Vice  President,  arid  Lloyd  A.  Baggs.  Trust 
Officer,  Morgan  Guaranty  Trust  Companv  of  New 
York,  to  James  Reilly.  Vice  President,  DTC 
(February  24,  1994):  R.  May  Lee,  Assistant  General 
Counsel,  Public  Securities  Association,  to  James 
Reilly,  Vice  President,  DTC  (.March  2,  1994);  Jill  M. 
Considine.  President,  New  York  Clearing  House  to 
James  Reilly,  Vice  President.  DTC  (March  23,  1994) 

"  Letter  from  State  Street  Bank  and  Trust  Co.. 
supra  note  12. 

'<  Letter  from  Bankers  Trust  Co..  supra  note  12. 
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enhancements.  DTC  also  has  agreed  to 
continue  to  employ  its  liquidity 
monitoring  system  which  simulates 
double  defauh  scenarios  every  fifteen 
minutes  beg^inning  at  2  p.m.  E.S.T.is 

DTC  will  begin  the  expansion  of  its 
MMI  programs  with  the  institutional 
CDs  programs.  DTC  will  begin  the  pilot 
program  with  four  bank  issuers  and  will 
expand  the  pilot  program  over  the  net 
two  months.  Until  DTC  secures  the 
additional  $500  million  Une  of  credit, 
the  pilot  program  will  be  limited  to:  (1) 
120  CD  programs.  (2)  A  value  not  to 
exceed  $20  billion  on  deposit  with  DTC. 
(3)  A  percentage  of  the  total  CD  market 
on  deposit  at  DTC  not  to  exceed  5.7%. 
and  (4)  A  daily  average  face  amount  of 
CD  issuances  not  to  exceed  $1  billion. »« 
DTC  has  agreed  that,  if  prior  to  securing 
the  $500  million  Une  of  credit  the 
addition  of  CDs  according  to  the 
schedule  increases  simulated  breaches 
of  its  liquidity  resources  (currently  $760 
million),  DTC  will  slow  down  or  stop 
the  addition  of  CD  programs  after 
consultation  with  the  regulators.  DTC 
also  has  agreed  that  if  subsequent  to 
attaining  the  additional  line  of  credit, 
simulations  show  breaches  of  DTC's 
nevt  overall  liquidity  resources,  due  to 
the  expansion  of  the  MMI  program  to 
include  different  types  of  MMI 
instjruments,  DTC  again  will  slow  down 
or  stop  expansion  of  the  program  after 
consultation  with  the  regulators. i'^ 

The  Commission  believes  that  the 
additional  risk  management  controls  to 
be  implemented  with  the  new  and 
enhanced  MMI  programs  in  conjunction 
with  the  current  SDFS  system  risk 
management  controls  should  help 
further  reduce  the  possibility  that  a 
double  default  scenario  will  exceed 
DTC's  liquidity  resources.  In  addition, 
the  Commission  believes  the  controlled 
expansion  of  the  SDFS  program  to 
include  additional  types  of  MMIs  will 
reduce  the  costs,  inefficiencies,  and 
risks  associated  with  the  clearance  and 
settlement  of  physically  transferred 
securities  by  providing  the  benefits  of 
centralized,  automated,  book-entry 
cleairance  and  settlement. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
Sectlion  17A  of  the  Act.  and  the  rules 
and  regulations  thereunder. 


•^  Utter  from  Richard  B.  Nesson.  IITC  to 
Chrij^ine  M.  Cumming.  Vice  Prt>sidfinl.  Donieslic 
Hniiking  De[Mr!menl.  FRBNY  (March  8.  1994). 

"Sapro  note  11. 

";  (  pra  note  15. 


It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.ia  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-93-12)  be.  and  hereby  is,  approved 
on  a  temporary  basis  until  April  30. 
1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-10474  Filed  5-2-94;  8:45  ami 
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[Rel.  No.  IC-20247;  File  No.  812-8872] 

IDS  Life  Insurance  Company  of  New 
York,  et  al. 

April  25.  1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("•SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  ("1940  Act"). 

APPLICANTS:  IDS  Life  Insurance 
Company  of  New  York  ("IDS  Life  of 
New  York"),  IDS  Life  of  New  York 
Accounts  4,  5.  6,  9,  10,  and  11 
("Variable  Accounts"),  and  IDS 
Financial  Services  Inc. 
RELVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  of  the  1940 
Act  granting  exemptions  from  sections 
26(a)(2)(C)  and  27(c)(2)  thereof. 
SUMMARY  OF  APPUCATION:  Applicants 
.seek  an  order  to  permit  the  deduction  of 
a  mortality  and  expense  risk  charge 
from  the  assets  of  the  Variable  Accounts 
under  a  group,  fixed/variable  annuity 
contract  and  related  certificates  to  be 
issued  in  connection  with  retirement 
plans. 

FILING  DATE:  The  application  was  filed 
on  March  8.  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  the  Applicants  with 
a  copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  SEC  by  5:30  p.m.  on  May  20. 
1994,  and  should  be  accompanied  by 
proof  of  service  on  the  Applicants  in  the 
form  of  an  affidavit  or.  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 


'»15i;.S.C.  78s(b)(2). 
"17CFR2C0.3O-3(a)(12). 


ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
N\V.,  Washington,  DC  20549. 
Applicants:  Mary  Ellyn  Minenko. 
Counsel,  IDS  Life  Insurance  Company. 
IDS  Tower  10,  Minneapolis,  MN  55440. 
FOR  FURTHER  INFORMATION  CONTACT:  VV. 
Thomas  Conner,  Attorney,  or  Michael  V. 
Wible.  Special  Counsel.  Office  of 
Insurance  Products.  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SFC's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  IDS  Life  of  New  York  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  New  York  and  is  a  wholly 
owned  subsidiary  of  IDS  Life  Insurance 
Company  ("IDS  Life")  of  MinneapoHs. 
Minnesota.  IDS  Life  is  a  wholly  owned 
subsidiary  of  IDS  Financial  Corporation, 
which,  in  turn,  is  a  wholly  owned 
subsidiary  of  the  American  Express 
Company.  IDS  Financial  Services  Inc.  is 
the  principal  underwriter  of  the 
Variable  Accounts  and  also  is  a 
subsidiary  of  IDS  Financial  Corporation. 

2.  Variable  Accounts  4.  5,  and  6  were 
established  on  November  12,  1981. 
Variable  Account  9  was  established  on 
February  12,  1986.  Variable  Accounts  10 
and  11  were  established  on  .October  8, 
1991.  All  Variable  Accounts  were 
established  as  separate  accounts  under 
New  York  law  to  fund  variable  annuity 
contracts  issued  by  IDS  Life  of  Ne'.v 
York.  The  Variable  Accounts  are 
registered  together  as  a  single  unit 
investment  trust  under  the  19-10  Act. 

3.  IDS  Life  of  New  York  proposes  to 
issue  and  distribute  a  group  deferred 
annuity  contract  ("Contract")  that  is 
designed  primarily  to  fund  retirement 
plans.  The  owners  of  the  group 
Contracts  are  the  employt;rs  or  other 
organizations  that  sponsor  the  plans. 
Participation  in  the  Contract  will  be 
accounted  for  separately  by  the  issuance 
of  certificates  showing  the  participants' 
interests  under  the  Contract.  Purchase 
payments  may  be  accumulated  before 
retirement  on  a  variable  and/or  fixed 
basis,  and  annuity  payments  will  be 
received  after  retirement  on  a  variable 
and/or  fi.xed  basis.  A  registration 
statement  on  Form  N— i  has  been  filed 
with  the  Commission  in  connection 
with  the  Contracts. 

4.  The  Contracts  provide  for 
allocation  of  purchase  payments  to  the 
Variable  Accounts  or  to  a  fixed  account 
of  IDS  Life  of  New  York.  The  Vdriable 
Accounts,  in  turn,  will  invest  solely  in 
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the  shares  '  f  the  IDS  Life  Retirement 
Annuity  Mutual  Funds  ("Funds")-  The 
Funds  are  registered  with  the 
Commission  as  diversified  open-end 
management  investment  companies. 

5.  Tne  Contracts  and  related 
certificates  provide  for  certain  charges. 
IDS  Life  of  New  York  will  make  a  charge 
against  the  certificate  value  for  any 
premium  taxes  to  the  extent  the  taxes 
are  payable. 

6.  IDS  Life  of  New  York  will  deduct 
an  annual  administrative  charge  of  $30 
from  the  value  of  each  certificate.  This 
annual  administrdtive  charge  can  not  be 
increased  and  does  not  "pply  after 
retirement  payments  begin.  The 
administrative  charge  represents 
^eimbu^se.^lei!t  for  only  the  actual 
administrative  costs  expected  to  be 
incurred  over  the  life  of  the  certificates. 

7.  No  sales  charge  is  collected  or 
deducted  at  the  time  purchase  payments 
are  applie?    mder  the  Contracts  and 
related  certificate-s.  A  contingent 
deferred  sales  chiirE,e  ("surrender 
charge ')  will  be  assessed  on  certain  full 
or  partial  surrenders.  A  surrender 
charge  applies  if  ail  or  part  of  the 
certificate  value  is  withdrawn  within 
the  first  eleven  certificate  years.  Th« 
surrender  charge  is  8  percent  of  the 
amount  surrendered  in  the  first  through 
fourth  certificate  years,  and  then 
declines  by  1  p>erccnt  from  7  percent  in 
the  fifth  certificata  year  to  1  percent  in 
the  eleventh  cerli;lcate  year.  In  no  event 
wiii  the  aggregate  surrender  charges 
exceed  8.5  percent  of  purchase 
payments  made  to  a  certificate.  The 
surrender  charge  can  not  be  increased 
during  the  life  of  the  Contracts  and 
related  certificates. 

8.  There  is  no  surrender  charge  on 
amounts  surrer.  i.red;  After  the  eleventh 
tcrtificnte  ;.    t,  di-e  to  a  participant's 
retiren'.F.nt  luiiier  the  plan  on  or  after  age 
£>5-  due  to  the  duoth  of  the  participant; 
or  upon  settlement  of  the  certificate 

'.  ader  an  annuity  payment  plan. 

9.  IDS  Life  of  .N'l.v  Vork  will  .isseiy; 
the  Variable  Accounts  of  a  daily 
nortality  and  expen,-.e  risk  charge  equal 
to  i  perce.il  of  the  average  daily  net 
as.>;tts  of  tho  Variable  Accounts  on  an 
anr.iial  basis.  IDS  Life  of  New  York 
estimates  tl)?t  two-thirds  of  this  charge 
is  for  a.-^siimpiion  of  the  mortality  risk 
and  one-third  is  for  the  assumption  of 
the  expense  ri,k.  This  charge  cannot  be 
increased  during  the  life  of  the 
Contracts  and  dees  not  apply  after 
retirement  payments  begin. 

10.  IDS  Life  c{  New  York  will  assun}e 
certain  mort-.dity  and  expense  risks 
under  the  cuntracis.  IDS  Life  of  New 
York  a.ssi.mes  certain  monality  risks  by 
its  contrac-  -nl  obligation  to  continue  to 
make  retirt.  .ent  payments  for  the  entire 


life  of  the  annuitant  under  annuity 
obligations  involving  life  contingencies. 
This  obligation  assures  each  annuitant 
that  neither  the  annuitant's  own 
longevity  nor  an  improvement  in  life 
expectancy  generally  will  have  an 
adverse  effect  on  the  retirement 
payments  received  under  the  Contracts 
and  related  certificates.  This  a.ssurance 
relieves  the  annuitant  from  the  risk  of 
outliving  the  amounts  accumulated  for 
retirement.  The  payment  option  tables 
contained  in  the  Contracts  are  based  on 
the  1983  Individual  Annuity  Mortality 
Table.  The  use  of  these  tables  is 
guaranteed  for  the  life  of  the  Contracts 
and  relat'jd  certificates. 

11.  IDS  Life  of  New  York  assumes 
additional  mortality  and  certain  expense 
risks  under  the  Contracts  and 
certificates  by  its  contractual  obligation 
to  pay  a  death  benefit  in  a  lump  sum  (or 
in  the  form  of  an  annuity  pavTnent  plan) 
upon  the  death  of  a  participant  prior  to 
the  retirement  date. 

12.  IDS  Life  of  New  York  assumes  an 
expense  risk  because  the  administrative 
charge  may  be  insufficient  to  cover 
admini.slrative  expenses.  These  include 
the  costs  and  expen.^-es  of  processing 
purcha.se  payments,  retirement 
payments,  surrenders,  and  transfers; 
furnishing  confirmation  notices  and 
periodic  rti ports;  calculating  mortality 
and  e.xpense  risk  charges;  preparing 
voting  materials  and  tax  reports; 
updating  registration  statements;  and 
actuarial  and  other  expenses. 

13.  If  the  administrative  charge  and 
the  morta'ity  and  expense  risk  charge 
are  insuffiiient  to  cover  the  costs  and 
expenses  a';>sjmed.  the  loss  v/ill  be 
borne  by  ILiS  Life  cf  New  York. 
Conversely  if  the  amount  deducted 
proves  more  than  sufficient,  tha  excess 
will  represttU  a  profit  to  IDS  Life  of 
New  York.  /\s  r.nXed  a'oove,  IDS  Life  of 
New  York  floes  not  expect  to  profit  from 
th.e  admi.il^tra'ive  charge.  However.  IDS 
Life  of  New  York  does  e.xpect  to  profit 
from  the  mortali'y  and  expense  risk 
charge.  Any  profit  realized  from  this 
charge  would  bo  available  to  IDS  Life  of 
New  York  for,  among  other  things. 
piiy:ncnt  of  uistribution  exftenses. 

Applicanls'  Legal  Analysis  and 
Conditions 

1.  Eer.tiL^n  l:F(a)(2)(C)  and  27(t)(2)  of 
the  1940  .'\(  t  prrhibit  a  registered  unit 
investmert  trust  .and  any  depositor  or 
und/;rwrit{;r  thereof  from  selling 
periodic  ptf,  ment  plan  certificates 
unless  the  iiaceeds  of  all  paynients 
(':xc:ept  such  amounts  as  are  deducted 
for  sales  loads)  are  deposited  with  a 
trustee  or  custotlian  having  the 
qualifications  prescribed  by  section 
2r)(a)(i)  of  the  1940  Act  and  held  under 


an  agreement  that  provides  that  no 
payment  to  the  depositor  or  principal 
underwriter  shall  be  allowed  except  as 
a  fee,  not  exceeding  such  reasonable 
amount  as  the  Commission  may 
prescribe,  for  bookkeeping  and  other 
administrative  services. 

2.  Applicants  request  an  exemption 
from  sections  26(a)(2)(c)  and  27(c)(2)  to 
the  extent  necessary  to  permit  the 
issuance  and  sale  of  the  Contracts  and 
related  certificates  providing  for  the  1 
percent  mortality  and  expense  risk 
charge.  Section  6(c)  of  the  1940  Act,  in 
pertinent  part,  provides  that  the 
Commission,  by  order  upon  application, 
may  conditionally  or  unconditionally 
exempt  any  person,  security,  or 
transaction,  or  any  class  or  classes  of 
persons,  securities,  or  transactions,  from 
any  provisions  of  the  1940  Act  to  the 
extent  that  such  exemption  is  neces,sary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  state  that,  for  the 
following  reasons,  their  exemptive 
requests  meet  the  standards  set  out  in 
section  6(c)  and,  therefore,  an  order 
should  be  granted. 

3.  Applicants  represent  that  the  level 
of  the  mortality  and  expense  ri.sk  charge 
is  within  the  range  of  industry  practice 
for  comparable  variable  annuity 
products.  IDS  Life  of  New  York  has 
reviewed  publicly  avaibble  information 
about  other  annuity  products,  taking 
into  consideration  such  factors  as 
current  charge  levels,  charge  guarantees, 
sales  loads,  surrender  charges, 
availability  cf  funds,  investment  options 
avaiable  under  annui(y  contracts, 
market  sector  and  the  availability  of 
retirement  plans.  IDS  Life  of  New  York 
represents  thai  it  will  maintain  at  its 
principal  office,  and  make  available 
upon  request  of  the  Commission  or  its 
sibff,  a  memorandarn  setting  forth  its 
analysis,  including  its  methodology  and 
results. 

4.  AppHrants  acknowledge  that  the 
surr;.'ndur  charf^e  described  above  may 
be  insufficient  to  cover  all  costs  n-lating 
to  the  distribution  of  ;he  Contracts  and 
certificates  and  that,  if  a  profit  is 
realized  from  the  mortality  and  expense 
risk  charge,  b\\  or  a  portion  of  such 
profit  may  he  of.^set  by  distribution 
e.xpenses  not  reimhursed  by  the 
contingent  deferred  sales  charge.  In 
such  circumstances,  a  portion  cf  the 
nioriulity  and  expense  nsk  charge  might 
be  viewed  as  providing  for  a  portion  cf 
the  distribution  costs  of  the  Contracts 
and  related  certificates. 

5.  Notwithstanding  the  foreg*-;'!);;,  IDS 
Life  of  New  York  has  concluded  thai 
there  is  a  reasonable  likelihood  that  the 
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proposed  distributicn  Financing 
arrangen^ents  nade  with  respect  to  the 
Cohtracts  will  benefit  the  Variable 
Actx)unts  and  investors  in  the  Contracts 
and  related  certificates.  The  basis  for 
su(ih  conclusion  is  set  forth  in  a 
meimorandum  that  will  be  maintained 
by  IDS  Life  of  New  York  at  its  principal 
off  ce  and  will  be  available  to  the 
Coijimission  or  its  staff  on  request. 

t .  IDS  Life  of  New  York  represents 
the  t;  the  Variable  Accounts  will  invest 
on  y  in  an  underlying  mutual  fund  that, 
in   he  event  the  fund  should  adopt  any 
pirn  under  Rule  12b-l  to  finance 
distribution  expenses,  would  have  such 
a  plpn  fonnulated  and  approved  by  a 
ho;  ltd  of  dirertors,  a  majority  of  the 
nierhbers  of  which  are  not  interested 
pe:Sons  of  such  fund  within  the 
merjning  of  section  2(a){19)  of  the  1940 
Ac  j 

Conclusion 

For  the  reasons  set  forth  above, 
Apf  licants  roprtsent  that  the 
x«  inptions  reciuested  are  necessary  or 
])-opriate  in  the  public  interest  and 

listent  witii  th.e  protection  of 
\j(  stors  ar.d  the  purposes  fairly 
ntp tided  by  the  policy  and  provisions  of 
\ct. 
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r  the  Coinmissicn.  by  the  Div  isioii  of 
j-tment  Management,  pursuant  to 
•^jated  auib.f'niy. 

aret  H.  M\  Firiand. 

Ey  Stcrf^tr.r,: 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Prcceetlings;  Agreements 
Filed  During  the  Week  Ended  April  22, 

1994 

ie  following  Agreements  were  filed 
I  the  Department  of  Transportation 
ier  the  provisions  of  49  U.S.C  412 
414.  Answers  may  be  filed  within 
cays  of  date  of  filing. 
Docket  Nvwber  49514. 
i)3fefi7eJ;  April  19,  1994. 
I'lirtit^s:  Menitjers  of  the  International 
Ail  Transport  Association. 

!M/6/ecf.CAC/P±.SO/177  dated  April 
1.1,  .994;  Expedited  ResoHOlr. 
l\opi>sed  Eifeciive  Datv:  July  1.  19S4. 
Ibcket  Nun.ber:  49515. 
Dite  Filed:  April  19.  1994. 
I\  irties:  Members  of  the  International 
Ail  Transport  Association. 

t\  thject:  TCl  Telex  Mail  Vote  683; 
Ex(.  irsion  fares  within  South  America. 
I  \  opoaed  B'ffecUve  Date:  May  1 ,  1 994 . 
I )  x:ke*  Number  49520. 
mte  Filed-  April  21.1994. 


Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  COMP  Telex  Mail  Vote  681; 
Iran  fare  increase;  Reso  0G3m — r-l; 
COMP  Telex  Mail  Vote  682;  Iranian 
rounding  units;  Reso  024d— r-2;  Reso 
033d— r-3. 

Proposed  Effective  Date:  ]uv.e  1,  1994. 
Phyllis  T.  Kaylor. 

Chief.  Documentary  Senices  Division. 
jFR  Doc.  94-10512  Filed  5-2-94;  8:45  am) 

BILLING  CODE  4910-62-P 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  April  22, 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Tran.sportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  proc;edures  may  consist  of  the 
adoption  of  9  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  495 17. 

Date  filed:  April  19,  1994. 

Due  Date  for  Answers.  Conforming 
Applications,  to  Motion  to  Modify 
Scope:  May  17,  1994. 

Description:  Application  of  United 
Parcel  Service  Co.,  pursuant  to  Section 
401  of  the  Act  and  Subpart  Q  of  the 
Regulations,  requests  amendment  to  its 
certificate  of  public  convenience  and 
necessity  for  Route  569  so  as  to  add  a 
.segment  between  San  Antonio,  Texas 
and  Monterrey.  Mexico.  UPS  further 
requests  route  integration  authority  so 
as  to  be  able  to  iiiclude  stops  at 
Guadalajara  (a  point  UTS  Ciirrently  has 
authority  to  serve  from  San  Antonio)  on 
iTights  serving  Monterrey. 
Phyllis  T.  Kaylor, 

Chief.  Documentary  Services  Division. 
|FK  D..>c.  94-10511  Filed  5-2-94:  8:45  am] 
SILLING  CODE  4910-62-P 


Federal  Aviation  Administration 

■Aviation  Rulemaking  Advisory 
Committee 

AGENCY:  Federal  .Aviation 
Administration  (F.\A),  DOT. 


ACTION:  Notice  of  establishment  of  FAR/ 
JAR  Harmonization  Working  Group  for 
Helicopters. 

SUMMARY:  Notice  is  given  of  the 
establishment  of  a  FAR/JAR 
Harmonization  Working  Group  for 
Helicopters  for  the  FAA  Aviation 
Rulemaking  Advisory  Committee 
(ARAC).  This  notice  informs  the  public 
of  the  activities  of  the  ARAC  on  noise 
certification  issues. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Paul  R.  Dykeman,  Assistant 
Executive  Director  for  Noise 
Certification,  Deputy  Director,  OfHce  of 
Environment  and  Energy  (ALT-2),  800 
Independence  Avenue,  SW., 
Washington.  EX:  20591,  Telephone: 
(202)267-3577;  FAX:  (202)267-5594. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
estab!i.shment  an  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  (56  FR 
2190,  January  22, 1991;  and  58  FR  9230. 
February  19,  1993).  One  area  of  the 
ARAC  deals  with  noise  certification 
issues.  These  issues  involve  the 
harmonization  of  part  36  of  the  Federal 
Aviation  Regulations  (14  CFR  part  36) 
with  Joint  Aviation  Requirements  (JAR) 
part  36,  their  a.ssociated  guidance 
material  including  equivalent 
procedures,  and  the  interpretation  of  the 
regulations.  The  FAR/J.'\R 
Harmonization  Working  Croup  for 
He]icoi)ters  will  forward 
recommendations  to  the  ARAC,  which 
will  determine  whether  to  forward  them 
to  the  FAA. 

Specifically,  the  FAR/JAR 
Harmonization  Working  Group  for 
Helicopters  is  charged  with  reviewing 
the  applicable  provisions  of  subparts  A 
and  H.  and  appendices  H  and  J  of  the 
14  CFR  part  36  and  harmonizing  them 
with  the  corresponding  applicable 
provisions  of  JAR  36. 

ARAC  should  consider  the  current 
international  standards  and 
recommended  practices,  as  i.ssued  under 
ttie  International  Civil  Aviation 
Organization  (IQ^O),  Annex  16.  Volume 
1,  and  its  a.ssocialed  Technical  Manual, 
as  the  basis  for  development  of  t.hese 
hannonization  proposals.  ARAC  should 
also  consider  recommending  a  process 
whereby  subsequent  ICAO  Annex  16 
changes  are  properly  incorporated  into 
)AR  and  FAR  36. 

If  the  AR-^C  determines  that  a  Notice 
of  Proposed  Rulemaking  (NPRM).  an 
Advisory  Circular  (AC),  or  both  would 
be  appropriated,  those  documents  are  to 
be  submitted,  in  the  format  prescribed, 
to  the  F.AA.  The  Working  Group  should 
make  recommendations  to  the  ARAC  in 
the  following  manner. 
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Reports 

(a)  Recommend  a  work  plan  for 
completion  of  the  task  and  subtasks, 
including  the  rationale  supporting  the 
plan,  for  consideration  at  the  meeting  of 
the  ARAC  to  consider  noise  certification 
issues  held  following  publication  of  this 
notice; 

(b)  Giver  a  detailed  conceptual 
presentation  on  the  proposed 
recommendation  to  the  ARAC  before 
proceeding  with  the  work  stated  in  item 
(c)  below; 

(c)  If  considered  appropriate,  develop 
NPRM(s)  proposing  the  revised  rules  for 
aircraft  noise  certification,  a  supporting 
economic  and  other  required  analysis, 
advisory  and  guidance  material,  and  any 
other  collateral  documents  the  Working 
Group  determines  to  be  needed.  Present 
these  recommendations  to  the  AR-^C  for 
further  consideration  and  disposition; 
and 

(d)  Give  a  status  report  on  the  task  at 
each  meeting  of  the  ARAC  held  to 
consider  noise  certification  issues. 

The  FAR/JAR  Harmonization  Working 
Group  for  Helicopters  will  be  comprised 
of  experts  from  those  organizations 
having  an  interest  in  the  tasks  assigned. 
A  working  Group  member  need  not 
necessarily  be  a  respective  of  one  of  the 
organizations  of  the  ARAC.  Individuals 
who  have  expertise  in  the  subject  matter 
and  wish  to  become  a  member  of  the 
Working  Group  should  write  the  person 
listed  under  the  caption.  FOR  FURTHER 
INFORMATION  CONTACT,  expressing  t"hat 
desire,  describing  their  interest  in  the 
task,  and  the  expertise  they  would  bring 
to  the  working  group.  The  request  will 
be  reviewed  by  the  ARAC  Assistant 
Chair  for  Noise  Certification  and  the 
Chair  of  the  Working  Group,  and  the 
individual  will  be  advised  if  the  request 
can  be  granted. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  ARAC  are  necessary  and  in  the 
public  interest,  in  connection  with  the 
performance  of  duties  of  the  FAA. 
Meetings  of  the  ARAC  to  consider  noise 
certification  issues  will  be  open  to  the 
public,  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory 
Committee  Act.  Meetings  of  the  FAR/ 
JAR  Harmonization  Working  Group  for 
Helicopters  will  hot  be  open  to  the 
public,  except  to  the  extent  that 
individuals  with  an  interest  and 
expertise  are  selected  to  participate.  No 
public  announcement  of  Working  Group 
meetings  will  be  made. 


Issued  in  Washington.  DC,  on  April  25, 
1994. 
Paul  R.  Dykeman, 

Assistant  Executive  Director  for  Soise 

Certification,  Aviation  Rulemaking  Advisory 

Committee. 

[PR  Doc.  94-10533  Filed  5-2-94;  8:45  am] 

BILUNO  CODE  491»-13-M 


Aviation  Rulemaking  Advisory 
Committee 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  establishment  of  FAR/ 
JAR  Harmonization  Working  Group  for 
Subsonic  Transport  Category  Large 
Airplanes  and  Subsonic  Turbojet 
Powered  Airplanes. 

SUMMARY:  Notice  is  given  of  the 
establishment  of  a  FAR/JAR 
Harmonization  Working  Group  for 
Subsonic  Transport  Category  Large 
Airplanes  and  Subsonic  Turbojet 
Powered  Airplanes  for  the  FAA 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  This  notice  informs 
the  public  of  the  activities  of  the  AFL-XC 
on  noise  certification  issues. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  R.  Dykeman,  Assistant  Executive 
Director  for  Noise  Certification,  Deputy 
Director.  Office  of  Environment  and 
Energy  (AEE-2),  800  Independence 
Avenue.  SW.,  Washington,  DC  20591, 
Telephone:  (202)  267-3577;  FAX:  (202) 
267-5594. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
established  an  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  (56  FR 
2190,  January  22,  1991;  and  58  FR  9230. 
February  19.  1993).  One  area  of  the 
ARAC  deals  with  noise  certifi(.ation 
issues.  These  issues  involve  the 
harmonization  of  part  36  of  the  Federal 
Aviation  Regulations  (14  CFR  part  36) 
with  Joint  Aviation  Requirements  (JAR) 
part  36,  their  associated  guidance 
material  including  equivalent 
procedures,  and  the  interpretation  of  the 
regulations.  The  FAR/JAR 
Harmonization  Working  Group  for 
Subsonic  Transport  Category  Large 
Airplanes  and  Subsonic  Turbojet 
Powered  Airplanes  will  forward 
recommendations  to  the  ARAC,  which 
will  determine  whether  to  forwai"d  them 
to  the  FAA. 

Specifically,  the  FAR/JAR 
Harmonization  Working  Group  for 
Subsonic  Transport  Category  Large 
Airplanes  and  Subsonic  Turbojet 
Powered  Airplanes  is  charged  with 
reviewing  the  applicable  provisions  of 
subparts  A,  B,  C,  and  D,  and  appendices 
A,  B,  and  C  of  Lhe  14  CFR  part  36  and 


harmonizing  them  with  the 
corresponding  applicable  provision  of 
JAR  36. 

ARAC  should  consider  the  current 
international  standards  and 
recommended  practices,  as  issued  under 
the  International  Civil  Aviation 
Organization  (ICAO),  Annex  16,  Volume 
1,  and  its  associated  Technical  Manual, 
as  the  basis  for  development  of  these 
harmonization  proposals.  ARAC  should 
also  consider  recommending  a  process 
whereby  subsequent  ICAO  Annex  16 
changes  are  properly  incorporated  in 
JAR  and  FAR  36. 

If  the  ARAC  determines  that  a  Notice 
of  Proposed  Rulemaking  (NPRM).  an 
Advisory  Circular  (AC),  or  both  would 
be  appropiiate,  those  docum.ents  are  to 
be  submitted,  in  the  format  prescribed, 
to  the  FAA.  The  Working  Group  should 
make  recommendations  to  the  .MIAC  in 
the  following  manner. 

Reports 

(a)  Recommend  a  work  plan  for 
completion  of  the  task  and  subtasks, 
including  the  rationale  supporting  the 
plan,  for  consideration  at  the  meeting  of 
the  AR(\C  to  consider  noise  certification 
issues  held  following  publication  of  this 
notice; 

(b)  Give  a  detailed  conceptual 
presentation  on  the  proposed 
recommendation  to  the  AR.'^C  before 
proceeding  with  the  work  stated  in  item 
(c)  below; 

(c)  If  considered  appropriate,  develop 
NPRM(s)  proposing  the  revised  rules  for 
aircraft  noise  certification,  a  supporting 
economic  and  other  required  analyses, 
advisory  and  guidance  material,  and  any 
other  collateral  documents  the  Working 
Group  determines  to  be  needed.  Present 
these  recommendations  to  the  ARAC  for 
further  (.onsideration  and  disposition; 
and 

(d)  Give  a  status  report  on  the  task  at 
each  meeting  of  the  ARAC  held  to 
consider  noise  certification  issues. 

The  FAR/JAR  Harmonization  Working 
Group  for  Subsonic  Transport  Category 
Large  Airplanes  and  Subsonic  Turbojel 
Powered  Airplanes  will  be  comprised  of 
experts  from  those  organizations  having 
an  interest  in  the  tasks  assigned.  A 
Working  Group  member  need  not 
neces.sarily  be  a  representative  of  one  of 
the  organizations  of  the  ARAC. 
Individuals  who  have  expertise  in  the 
subject  matter  and  wish  to  become  a 
member  of  the  Working  Group  should 
write  the  person  listed  under  the 
caption.  FOR  FURTHER  INFORMATION 
CONTACT,  expressing  that  desire, 
describing  their  interest  in  the  task,  and 
the  expertise  they  would  bring  to  the 
working  group.  The  request  will  be 
reviewed  by  the  AR,^C  Assistant  Chair 
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for  Nojse  Certification  and  the  Chair  of 
the  Working  Group,  and  the  individual 
wij]  bs  advised  if  the  request  can  be 
granted. 

Th«  Secretar}'  of  Traiisportation  has 
detenrjined  that  the  formation  and  use 
of  the  AR.^C  are  neres-s-iry  and  in  the 
public  interest,  in  connection  with  the 
pcrfoiTnance  of  duties  of  the  FAA. 
Meetings  of  the  ARAC  to  consider  noise 
certification  issues  will  be  open  to  the 
public;  except  as  authorized  bv  Section 
lO(ti)  af  the  Federal  Advisory  ' 
Comnsittee  Act.  Meetings  of  the  FAR/ 
JAR  Farmonization  Working  Group  for 
Subsc  i)ic  Transport  Category  Larjie 
Airpliines  and  Subsonic  TurboiH 
Powe  *d  Airplanes  will  not  be  open  to 
the  public,  except  to  the  extent  that 
individuals  with  an  interest  and 
exper  ise  are  selected  to  participate.  No 
public. announcement  of  Working  Group 
nieeti  igs  will  be  made. 

Issu  'x\  in  Washington.  DC  on  Ai>ri!  25. 
r.i94. 

Paul  B .  Dykeman. 

Assisttitit  Executive  Director  for  Voi^ie 
Ci-nifi  '(ition.  Aviation  Rulemaking  A(ivit,or\ 
Committee. 

(FK  Doc.  94-10575  Filed  5-2  -'i4;  8:45  .imj 
BILUNGiCOOE  4«10-13-M 


Aviation  Rulemaking  Advisory 
Committee 

AGENCY:  Federal  Aviation 
Admihistration  (FAA).  DOT. 
ACTiok  Notice  of  establishment  of  FAR/ 
].\R  H'innonization  Working  Group  for 
I'rope|ller-Driven  Small  .Airplanes. 

SUMMARY:  Notice  is  given  of  the 
establishment  of  a  FAR/JAR 
Harm  H-.ization  Working  Crou])  for 
Fropeller-Driven  Small  Airplanes  for  the 
FAA  .Slviation  Rulomaking  Advisory 
Comnijttee  (ARAC).  This  notice  informs 
tlie  pijiiic  of  the  activities  of  tiie  .\RAC 
on  no  ie  certification  issues. 
FOn  FURTHER  INFORMATION  CONTACT: 
Mr  Piiiil  R.  Dykeman.  A.ssist.Hit 
Exef:iitSve  Dinjctor  for  Noise 
Certif  ialion.  Deputy  Director,  Office  of 
Knvirr.[nnent  and  Energv  (AFF-^).  800 
Indep  pdence  Avenue.  SW.. 
Wash  iigton,  DC  2()5Q1.  Telephone: 
(-202)  gr.7-3577;  V.\X:  (202)  267-3394. 
SUPPLEMENTARY  INFORMATION;  Tf.C 
FederiJAviatiun  Administration  (FAA) 
established  an  Aviation  R.ilemaking 
Advis[Jr\-  Comm.ittee  (ARAC)  [■=■.8  FR 
2190.  J[inuar\-  22.  19')!:  and  r>8  FR  9230. 
i-t'bruiry  19.  1993).  One  area  of  the 
AR.\C  deals  with  noise  certification 
issut'?.  These  issues  involve  the 
harnic  lization  of  part  36  of  the  Federal 
Aviat  tin  Regulations  (14  CFR  part  36) 
with  if  int  Aviation  Requirements  (JAR) 


part  36,  their  associated  guidance 
material  including  equivalent 
j)rocedures.  and  the  interpretation  of  the 
regulations.  The  FAR/ JAR 
Harmonization  Working  Croup  for 
Propeller-Driven  Small  Ai.'planes  will 
forward  recommendaiions  to  the  AR.^C. 
which  will  determine  whether  to 
forward  them  to  the  FAj\. 

Specifically,  the  FARy'jAR 
Harmonization  Working  Group  for 
Propeller-Driven  Small  Airplanes  is 
charged  with  reviewing  the  applicable 
provisions  of  subparts  A  and  F,  a.nd 
appendices  F  and  G  of  the  14  CFR  part 
36  and  harmonizing  tiiem  with  the 
corresponding  applicable  provisions  of 
JAR  36. 

ARAC  should  consider  the  current 
international  standards  and 
recommended  practices,  as  issued  under 
the  International  Civil  Aviation 
Organization  (ICAO),  Annex  IR,  Volume 
1,  and  its  associated  Technical  Manual, 
as  the  basis  for  development  of  these 
hannonization  propo.sals.  ARAC  should 
also  consider  rec;ommending  a  process 
whereby  subsequent  ICAO  Annex  16 
changes  are  properly  incorporated  into 
JAR  and  FAR  36. 

If  the  ARAC  determines  that  Notice  of 
Proposed  Rulemaking  (NPRM),  an 
Advisory  Circular  (AC),  or  both  would 
be  appropriate,  those  do<;umHnts  are  to 
be  submitted,  in  the  format  prescribed, 
to  the  FAA.  The  Working  Group  should 
make  recommendations  to  the  AR,\C  in 
the  following  manner. 

Reports 

(a)  Recommend  a  work  plan  for 
completion  of  the  task  and  subtasks, 
including  the  rationale  supporting  tlie 
plan,  for  consideration  at  the  meecing  of 
the  ARAC  to  consider  noise  certific  ation 
issues  held  following  publication  of  this 
notice; 

(b)  Give  a  detailed  conceptual 
presentation  on  the  proposed 
recommendation  to  the  ARAC  before 
proceeding  with  the  work  stated  in  item 
(c)  below; 

[v.]  If  considered  appropriate,  develop 
NPRM(s)  proposing  the  revised  rules  for 
aircraft  noise  certification,  a  supporting 
economic  and  other  required  analyses, 
advisory  and  guidance  material,  and  any 
other  collateral  documents  the  Working 
Group  determines  to  be  needed.  Present 
these  recommendations  to  the  ARAC  for 
further  consideration  and  disposition; 
and 

(d)  Give  a  status  report  on  the  tiisk  at 
each  meeting  of  the  ARy\C  held  to 
consider  noise  certification  i.ssues. 

Tlie  FAR/JAR  Harmonization  Working 
Group  for  Propeiler-Driven  Small 
Airplanes  will  be  comprised  of  experts 
from  those  organizations  having  an 


interest  in  the  tasks  assigned.  A 
Working  Group  member  need  not 
necessarily  be  a  representative  ol  one  of 
the  organizations  of  the  AR.\C. 
Individuals  who  have  expertise  in  the 
subject  matter  and  wish  to  become  a 
member  of  the  Working  Group  should 
write  the  person  listed  under  the 
caption.  FOR  FURTHER  INFORMATION 
CONTACT,  expressing  that  desire, 
describing  their  interest  in  the  task,  and 
the  expertise  they  would  bring  to  the 
working  group.  The  request  wiii  b(i 
reviewed  by  the  AR,'\C  Assistant  Chair 
for  Noise  Certification  and  the  Chair  of 
the  Working  Group,  and  the  individual 
will  be  advised  if  the  request  can  be 
granted. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  AR^\C  are  necessary  and  in  the 
public  interest,  in  connection  with  the 
performance  of  duties  of  tlie  FA.^. 
Meetings  of  the  AR.\C  to  consider  noise 
certification  issues  will  be  open  to  the 
public,  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory 
Committee  Act.  Meetings  of  the  FAR/ 
JAR  Hannonization  Working  Group  for 
Propeller-Driven  Small  Airplanes  will 
not  be  open  to  the  public,  except  to  the 
extent  that  individuals  with  an  interest 
and  experti.se  are  selecied  to  participate. 
No  public  announcement  of  Working 
Group  meetings  will  be  made. 

Issut^i  in  Washington,  IX'.  on  April  ;.'5. 
1994. 

Paul  R.  Dykeman, 

Assistant  Exetruti^v  Director  for  Noise 
Certification.  Aviation  Hulemaking  Advisory 
Committee. 

IFK  l^^c.  94-10574  Filod  5-2-»«;  8;45  Hml 

BiLLiNC  CODE  4910-13-M 


Aviation  Rulemaking  Advisory 
Committee;  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  o(  meeting. 

SUMMARY:  1  he  FAA  is  issuing  this  notice 
to  advise  the  j)ublic  of  a  meetmg  of  the 
Federal  Aviation  Administration 
Aviiiiion  Rulemaking  Advisory 
Conuuittee  to  di.S(;uss,general  aviation 
operations  issues. 

DATES:  The  meeting  will  be  held  on  May 
16.  1994,  at  1  p.m. 

ADDRESSES:  The  meeting  vvi'l  be  held  at 
300  E  Street,  SW  .  suite  920. 
International  Trade  Commission 
Building.  Uasliington.  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ron  Myres,  Assistant  Executive 
Director  for  General  Aviation 
Operations,  Plight  Standards  .Service 
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(AFS-850).  800  Independence  Avenue. 
S\V..  Washington,  DC  20591.  Telephone: 
(202)  267-«150;  FAX:  (202)  267-5230. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to 
discuss  general  aviation  operations 
issues.  This  meeting  v^•iIl  be  held  on 
May  16,  1994.  at  1  p.m.,  at  the  AOPA 
offices  on  500  E  Street.  SW..  suite  920. 
International  Trade  Commission 
Building,  Washington.  DC  20591.  The 
agenda  for  this  meeting  will  include  a 
vole  to  recommend  the  publication  of 
the  committee's  advisory  circular 
concerning  operations  over  the  high 
seas  and  a  progress  report  from  the  part 
103  (Ultralight  Vehicles)  Working 
Group. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  statements  to  the  committee  at 
any  time.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 
Ron  Myres, 

Assistant  Executive  Director  for  Genera/ 
Aviation  Operations,  Aviation  Rulemaking 
Advisory  Committee. 
[FR  Doc.  94-10536  Filed  5-2-94;  845  ani| 
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DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices 

Privacy  Act  of  1974,  as  Amended; 
System  of  Record 

AGENCY:  Departmental  Offices.  Treasury. 
ACTION:  Notice  of  alteration  of  Privacy 
Act  System  of  Records. 

SUMMARY:  The  Treasury'  Department 
gives  notice  of  proposed  alteration  to 
the  system  of  records  entitled  Public 
Transportation  Incentive  Program 
Records — Treasury/DO  .203.  which  is 
subject  to  the  Privacy  Act  of  1974.  as 
amended  by  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988.  The 
system  notice  was  last  published  in  its 
entirety  on  September  21.  1992.  at  57  FR 
43485.' 

DATES:  Comments  must  he  received  no 
later  than  June  2,  1994.  The  alteration  to 


the  system  of  records  will  be  effective 
June  13. 1994.  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Comments  should  be  sent  to 
Office  of  Inspector  General.  Office  of 
Policy.  Planning  and  Programs.  Room 
7210.  1201  Constitution  Avenue.  NW., 
Washing4on,  DC  20220.  Comments  will 
be  made  available  for  inspection  and 
copying  upon  request  at  the  Department 
of  the  Treasury  library.  Room  5010. 
1500  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20220. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  Marie  Gould.  Management  Analyst, 
Office  of  Inspector  General.  Office  of 
Policv.  Planning  and  Program.s.  (202) 
927-5210. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  alteration  is  to  bring  the 
existing  Privacy  Act  notice  into 
compliance  with  the  requirements  of  the 
Privacy  Act.  as  amended.  The  alteration 
increases  the  number  of  locations  at 
which  records  of  the  public 
transportation  incentive  program  are 
kept,  identifies  the  system  man.nger 
responsible  for  the  records  of  the  Office 
of  Inspector  General,  and  discloses  the 
address  for  notification  and  access  to 
the  records.  The  Office  of  Inspector 
General  will  be  maintaining  records 
pertaining  to  its  employees  who  have 
applied  for.  and  those  who  have  been 
accepted  as  participants  in.  the  Public 
Transportation  Incentive  Program  (PTI 
Program).  The  records  ensure  that  only 
one  fare  incentive  per  month  is 
available  to  eligible  employees.  The 
records  are  also  used  to  generate  reports 
on  changes  in  the  participants' 
commuting  methods. 

The  specific  changes  to  the  record 
system  being  altered  are  set  forth  below: 

Treasury/DO  .203 

SYSTEM  name: 

Public  Transportation  Incentive 
Program  Records — Treasury/DO. 

SYSTEM  LOCATION: 

«  •  «  *  * 

(5)  Office  of  Inspector  General.  Office 
of  Assistant  Inspector  General  for 
Policy.  Planning  and  Resources.  Office 
of  Management  Resources.  Room  7137. 
1201  Constitution  Avenue.  NW.. 
Washington.  DC  20220;  Office  of 
Inspector  General.  Regional  Lispector 
General  for  Investigations.  Northeastern 
Regional  Office.  1255  22nd  Street,  NW.. 
Washington,  DC  20037;  Office  of 
Inspector  General.  Field  Office  Manager 
(Audit),  Northeastern  Region,  «6  World 
Trade  Center,  room  745.  New  York.  NY 
10048;  Office  of  Inspector  General. 
Regional  Inspector  General  for 


Investigations,  Central  Region.  Suite 
520.  55  West  Monroe  Street.  Chicago,  IL 
60603;  Office  of  Inspector  General, 
Regional  Inspector  General  for  Audit, 
Northeastern  Regional  Office,  Room 
330,  408  Atlantic  Avenue,  Boston,  M,^ 
02110;  Office  of  Inspector  General, 
Regional  Inspector  General  for  Audit, 
Central  Region,  Suite  510,  55  We.st 
Monroe  Street,  Chicago,  IL  60603;  Office 
of  Inspector  General,  Regional  Inspector 
Gtineral  for  Audit,  Capital  Region  Office, 
Suite  100.  1255  22nd  Street,  NW., 
Washington,  DC  20037;  Office  of 
Inspector  General.  Regional  Inspector 
General  for  Audit,  Western  Region, 
Room  220,  211  Main  Street,  San 
Francisco,  CA  94105. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

*  «  •  *  * 

(5)  Office  of  Lispector  General: 
A.ssistanl  Inspector  General  for  Policy, 
Planning  and  Resources,  Room  7119. 
1201  Constitution  Avenue,  NW., 
Washington,  DC  20220. 


NOTIFICATION  PROCEDURE: 

***** 

(5)  Office  of  Inspector  General: 
Inquiries  should  be  addressed  to 
.'\ssistant  Director,  Disclosure  Serv  ices, 
Departmental  Offices,  Room  1054  MT, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

•  *  •  *  « 

Dated:  April  26.  1994. 
G.  Dale  Seward, 

Acting  Deputy  Assistant  Secretary 

(Administration). 

IFR  Ddc  94-10545  Filed  5-2-94;  H:45  nni) 
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Internal  Revenue  Service 
[Delegation  Order  No.  2?8  (Rev.  2)) 

Delegation  of  Authority 

agency:  Internal  Revenue  Ser\ice  (IRS), 

Treasury. 

ACTION:  Delegation  of  Authority. 

SUMMARY:  This  delegation  order 
authorizes  the  redelegation  of  authority 
to  abate  interest  in  amounts  under 
$2,500  to  first  line  managers. 
EFFECTIVE  DATE:  May  3.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Curran,  EX:E:D,  room  2010.  1111 
Constitution  Avenue.  N'vV.  Washington. 
DC  20224.  telephone  (202)  622-4373 
(not  a  toll-free  number). 
Order  No.  228  (Rev.  2) 
Effective  date:  May  3.  1994. 
Authority  to  Abate  Iii'erest  Due  to  Ilv'j 
Error  or  Delay 
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Pursuant  to  the  authority  vested  in  the 
Commissioner  of  Internal  Revenue  by 
Treasury  Order  No.  150-10.  the 
following  officials  are  authorized  to 
abate  assessed  and  unassessed  interest 
due  lo  IRS  error  or  delay  under  section 
6404(e)(1)  of  the  Internal  Revenue  Code 
(Code):  chiefs  of  appeals,  division  chiefs 
for  Examination,  Collection,  Employee 
Plans  and  Exempt  Organizations, 
Compliance,  and  Tax  Accounts. 

This  authority  may  be  redelegated  to 
associate  chiefs  of  appeals,  district  and 
service  center  branch  chiefs  (and 
equivalent  positions)  in  the  above 
divisions,  and  division  chiefs  in  the 
Austin  Compliance  Center  and  may  be 
redelegated  to  first  line  managers  for 
abatements  under  $2,500. 

In  any  instance  in  which  a  Code 
section  6404(e)(1)  claim  for  interest 
abatement  is  immediately  disallowable 
by  statute,  the  assigned  interest 
abatement  coordinator  is  delegated 
authority  to  deny  the  claim.  This 
authority  may  not  be  redelegated. 

To  the  extent  that  the  authority 
previously  exercised  consistent  with 
this  order  may  require  ratification,  it  is 
hereby  approved  and  ratified. 

This  order  supersedes  Delegation 
Ordef  No.  228  (Rev.  1)  effective  October 
4. 19^0. 

Datfri:  April  19,  1994. 
Approved: 
Phil  Brand, 

Chief  Compliance  Officer. 

(FR  Doc.  94-10469  Filed  5-2-94:  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

American  Studies  Fellowships  for 
Scholars  From  Eastern  Europe  and  the 
Newly  Independent  States 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Notice — request  for  proposals. 

SUMMARY:  Prospective  grantee  will 
provide  approximately  twelve  research 
fellowships  for  scholars  from  Eastern 
Europe  and  the  Newly  Independent 
States  (NIS)  to  pursue  research  in 
American  studies  in  U.S.  universities 
and  research  institutions  in  the 
academic  year  1995-1996.  Participants 
should  be  teaching  at  the  university 
level  in  humanities  and  social  science 
fields  of  American  studies,  broadly 
defined,  such  as  American  history,  law, 
demography,  literature,  sociology,  or 
political  science.  Grantee  is  responsible 
for  publicizing  the  program  abroad, 
selecting  the  participants,  and  placing 


them  in  appropriate  U.S.  institutions. 
Grantee  is  also  responsible  for  all 
administrative  arrangements,  for 
program  evaluation,  and  for  establishing 
procedures  for  follow-up  after 
participants  return  to  their  home 
institutions. 

DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  DC  time,  on  Friday,  June 
10,  1994.  Faxed  documents  will  not  be 
accepted,  nor  will  documents 
postmarked  on  June  10, 1994,  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  grant  applicant  to 
ensure  that  the  proposals  are  received 
by  the  above  deadline.  Grants  should 
begin  on  or  about  August  15, 1994. 
ADDRESSES:  The  original  and  14  copies 
of  the  completed  application,  including 
required  fonns.  should  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency.  Reference:  E/AA-94-3,  Grants 
Management  Staff,  E/XE.  room  336.  301 
4th  Street.  SW..  Washington.  DC  20547. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  organizations/institutions 
should  contact  Gretchen  Christison  at 
U.S.  Information  Agency,  301  4th  St. 
SW..  Study  of  the  U.S.  Branch.  E/AAS 
room  256,  (202)  619-4557  to  request 
detailed  application  packets,  which 
include  award  criteria  additional  to  this 
announcement,  all  necessary  forms,  and 
guidelines  for  preparing  proposals, 
including  specific  budget  preparation 
information. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character,  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life. 

Overview 

The  program  seeks  to  increase  the 
quality  and  amount  of  teaching  in 
Eastern  European  and  NIS  countries 
about  the  United  States  through  guided 
curricular  research.  The  program  will 
provide  fellowships  for  approximately 
twelve  qualified  Eastern  European  and 
NIS  scholars  to  update  and  enhance 
their  knowledge  of  their  American 
studies  fields. 


Guidelines 

The  program  is  designed  for  Eastern 
European  and  NIS  scholars  who  are 
teaching  at  the  university  level  in 
humanities  and  social  science  fields  of 
American  studies,  broadly  defined,  such 
as  American  history,  law,  demography, 
literature,  sociology,  or  political  science. 
Participants  should  be  chosen  through  a 
public,  open  competition  which 


includes  U.S.  professional  peer  review 
for  the  final  selection  of  participants. 
Selections  should  be  made  and 
announced  in  reasonable  time  for 
applicants  to  make  plans  for  absence 
from  their  countries  and  to  undertake 
departure  formalities.  USIA  (E/AAS) 
and  all  posts  in  countries  from  which 
scholars  are  selected  should  be 
informed  of  the  final  selection. 
Proposals  should  demonstrate  extensive 
contacts  with  and  knowledge  of  Eastern 
European  and  NIS  universities  to  ensure 
that  the  best  possible  candidates  are 
recruited  and  selected. 

Fellowships  should  be  six  to  twelve 
months  in  duration.  Family  members 
may  accompany  recipients  for  part  of 
the  grant  period,  but  not  for  a  period 
exceeding  six  months.  The  fellowships 
provide  for  all  costs  of  the  recipients 
and  accompanying  dependents,  with 
due  account  l)eing  taken  of  any 
continuing  university  salary  transferable 
into  U.S.  dollars  that  recipients  might  be 
receiving. 

Grantee  will  arrange  appropriate 
placement  in  U.S.  universities  and 
research  institutions  for  participants.  To 
the  extent  possible,  waivers  of  tuition 
fees  should  be  procured. 

Grantee  will  make  all  administrative 
arrangements,  including  travel,  visa, 
disbursement  of  grant  funds,  insurance 
and  related  matters.  The  grantee  should 
maintain  contact  with  the  participants 
and  liaison  with  university  hosts  during 
the  course  of  the  grant  to  offer  assistance 
with  participant  administrative 
concerns  such  as  housing,  travel  within 
the  U.S..  or  emergency  matters.  Grantee 
will  develop  evaluation  instruments  and 
procedures  to  determine  the 
participants'  scholarly  activity  during 
the  course  of  the  grant,  the  adequacy  of 
the  stipend,  and  the  adequacy  of  grantee 
and  university  administrative 
arrangements.  Participants  should  also 
report  on  their  general  impressions  of 
the  U.S.  and  how  they  intend  to  apply 
the  materials  or  new  information  gained 
during  the  fellowship  in  their 
professional  work  in  their  own 
countries.  The  grantee  will  establish 
procedures  for  follow-up 
communication  with  grantees  to 
ascertain  the  application  of  their 
fellowship  activity  to  their  professional 
responsibilities,  such  as  new 
publications,  workshop  leadership,  new 
positions,  or  new  cour:>e  offerings 
stemming  from  their  fellowship 
experience. 

Proposed  Budget 

Applicants  must  submit  a 
comprehensive  line  item  budget  for 
which  specific  details  are  available  in 
the  application  packet.  A  USlA-funded 


22888 


Federal  Register  /  Vol.  59,  No.  84  /  Tuesday.  May  3.  1994  /  Notices 


budget  will  not  exceed  $150,000. 
Grantee  organization  is  expected  to 
provide  significant  cost  sharing. 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
experience  in  conducting  inte.mational 
exchange  programs  will  be  limited  to 
$60,000. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  appropriate 
geographic  area  office,  and  the  budget 
and  contracts  offices.  Prof)osals  may 
also  be  reviewed  by  the  Agency's  Office 
of  General  Counsel.  Funding  decisions 
are  at  the  discretion  of  the  Associate 
Director  for  Educational  and  Cuhural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  USIA's 
contracting  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

1.  Quality:  Proposals  should  exhibit 
originality,  substance,  rigor,  and 
relevance  to  Agency  mission  and 
program  goals. 

2.  Program  planning.  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  appropriate  content  and 
logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Institutional  capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

6.  Institution's  track  record/ability: 
Proposals  should  demonstrate  a  track 
record  of  successful  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  office  of 
Contracts  (M/KG).  The  Agency  will 
consider  past  performance  grantees  and 


the  demonstrated  potential  of  new 
applicants. 

7.  Follow-on  activities:  Proposals 
should  provide  a  plan  for  continued 
cost-effective  follow-on  activity  which 
insures  that  USIA  supported  programs 
are  not  isolated  venues. 

8.  Evaluation  plan:  Proposals  should 
provide  a  plan  for  evaluation  by  the 
grantee  institution. 

9.  Cost-effectiveness:  The  overhead 
and  administrative  components  of 
grants,  as  well  as  salaries  and  honoraria, 
should  be  kept  as  low  as  possible.  All 
othur  items  should  be  necessary  and 
appropriate. 

10.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions.  ' 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Final  award  ca.anot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
August  15,  1994.  Awarded  grants  will 
be  subject  to  periodic  rBporting  and 
evaluation  requirements. 

Dated  April  27,  1994. 
Barry  Fulton, 

Acting  Associate  Din'ctor.  Bureau  of 
Educntional  and  Cultural  Affairs. 
[FR  Doc.  94-10586  Filod  5-2-94;  8:45  ami 
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Public  and  Private  Nonprofit 
Organizations  In  Support  of 
International  Educational  and  Cultural 
Activities:  Exchange  Programs  To 
Promote  the  Strengthening  of  the  Rule 
of  Law  In  Africa  Through  Judicial  and 
Public  Defender  Training 

AGENCY:  L'nited  States  Information 

Agency. 

ACTION:  Notice — Request  for  proposals. 

SUMMARY:  The  Office  of  Citizen 
Exchange  (E/P)  of  the  Bureau  of 
Educational  and  Cultural  Affairs 
announces  3  competitive  grants  program 
for  nonprofit  organizations  to  develop 
initiative  grant  projects  on  the  theme  of 


rule  of  law  for  audiences  in  selected 
African  countries.  Two  separate  projects 
are  detailed  below  for  judicial  training 
and  public  defender  training.  USIA  is 
particularly  seeking  projects  linking 
American  legal  institutions  and 
specialists  with  partners  in  Africa. 
Interested  organizations  are  welcome  to 
submit  proposals  for  one  or  both 
projects;  if  submitting  for  both,  each 
project  should  have  a  separate  proposal. 
BACKGROUND:  Many  African  countries 
are  striving  to  create  and  institutionalize 
more  democratic  polities  by  establishing 
multi-party  systems,  writing  new 
constitutions,  holding  free  elections, 
creating  new  legal  systems  and  making 
a  variety  of  political  and  economic 
reforms.  The  highest  priority  of  U.S. 
Missions  in  Africa  is  supporting 
democratization,  of  which  one  crucial 
aspect  is  the  growrth  of  strong  legal 
systems  and  legal  institutions  firmly 
committed  to  the  rule  of  law. 

The  two  projects  described  in  this 
announcement  are  intended  to  engage 
American  legal  professionals, 
particularly  judges,  public  defenders 
and  training  institutions,  in  working 
with  African  counterparts  to  enhance 
the  professionalism  and  efficiency  of  the 
judiciary  and  to  create  or  greatly  expand 
public  defender  and  legal  aid  services  in 
the  target  countries.  The  projects  should 
also  promote  long-term  linkages 
between  American  and  African 
institutions. 

Interested  applicants  are  urged  to  read 
the  complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Office  or  submitting 
their  proposals.  After  the  RFP  deadline, 
the  Office  of  Citizen  Exchanges  may  not 
discu.ss  this  competition  in  any  way 
with  applicants  until  the  final  decisions 
are  made. 

ANNOUNCEMENT  NUMBER:  This 
Announcement  number  is  E/P-24-29. 
Please  refer  to  the  title  given  above  and 
this  number  in  all  correspondence  or 
telephone  calls  to  USIA. 
DATES:  Deadline  for  Proposals:  .Ml 
copies  must  be  received  at  the  US. 
Information  Agency  by  5  p.m. 
Washington.  DC,  time  on  June  24,  1994. 
Faxed  documents  will  not  be  accepted, 
nor  will  documents  postmarked  June  24, 
1994,  but  received  at  a  later  date.  It  is 
the  responsibility  of  each  grant 
applicant  to  ensure  that  proposals  are 
received  by  this  deadline.  Grant  activity 
should  begin  after  October  1. 
ADDRESSES:  The  original  and  14  copies 
of  the  completed  application  and 
required  forms  should  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency,  Ref:  E/P-94-29,  Office  of 
Grants  Management  (E/XE),  301  Fourth 
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Street.  SW.— room  336.  Washington.  DC 
20547. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  organizations/institutions 
should  contact  the  Office  of  Citizen 
Exchange  (E/P).  room  224.  USIA.  301 
Fourth  Street.  SW..  Washington.  DC 
20547.  tel.  (202)  619-5319.  fax  (202) 
619-4350.  to  request  detailed 
application  packages  which  include  all 
necessary  forms  and  guidelines  for 
preparing  proposals,  including  specific 
budget  preparation. 

SUPPLEMENTARY  INFORMATION: 

-Airican  Judicial  Training  Exchange 

USIA  will  accept  proposals  designed 
to  develop  a  two-way  exchange  program 
to  support  independent  judiciaries  and 
enhance  the  performance  of  judges  and 
the  administrative  capacity  of  court 
systems  in  Malawi,  Zambia.  Tanzania, 
and  Uganda.  The  project  should 
encourage  long-term  relationships 
between  African  judicial  systems  and 
U.S.  counterparts.  USIA  will  consider 
providing  funding  up  to  approximately 
$250,000  of  which  at  least  $30,000  must 
be  devoted  to  developing  or  purchasing 
specialized  support  materials  for 
participating  African  institutions.  For 
technical  information,  interested 
organizations  may  contact  E/P  Program 
Specialist  Charlotte  Peterson  at  (202) 
619-5319. 

Project  Themes  and  Objectives 

1,  Introduce  African  judges  to  the 
American  legal  system  and  the 
principles  upon  which  it  is  based, 
particularly  the  rule  of  law  and  the 
independence  of  the  judiciary; 

2,  Provide  a  formal  training 
component  for  the  dual  purpose  of 
benefiting  the  individual  visiting  judges 
and  enabling  them  to  develop  improved 
in-sorvice  training  programs  for 
colleagues  in  their  home  countries; 

3,  Discu.ss  constitutional  issues 
including  due  process,  rules  of 
evidence,  equal  protection  and  criminal 
procedure; 

4,  Demonstrate  various  U.S.  models 
for  enhancing  judicial  efficiency, 
including  caseload  management  and 
trial  conduct  techniques  and  alternative 
dispute  resolution; 

5,  Promote  long-term  linkages 
between  African  and  U.S.  court  systems 
to  foster  dialogue  on  issues  of  common 
concern  and  to  enhance  the  institutional 
capabilities  of  the  African  judiciaries; 

6J  Develop  and/or  purcha.se 
specialized  support  materials  for 
participating  institutions  in  each  of  the 
target  countries.  Such  materials  might 
include  but  are  not  limited  to  legal 
reference  and  research  books,  training 


videos,  textbooks  or  other  instructional 
materials.  Grant  monies  of  $30,000  must 
be  used  for  this  purpose. 

Participants 

The  African  participants  will  be 
judges  selected  through  coordination 
among  U.S.  Information  Service 
personnel  in  the  target  countries.  USIA, 
and  the  African  partner  institutions.  All 
participants  must  have  strong  English- 
language  skills. 

The  U.S.  consultants  who  will  travel 
to  Africa  will  be  selected  by  the  grantee 
institution  in  consultation  with  USIA. 
The  grantee  should  provide  the  names 
of  American  participants  and  brief, 
relevant  biographical  data.  American 
participants  should  be  selected  on  the 
basis  of  their  experience  and  expertise 
in  the  thematic  field.  Experience  in 
communicating  to  foreign  audiences 
and  general  knowledge  of  Africa  and  of 
the  countries  involved  in  the  project  are 
highly  desirable. 

Recommended  Program  Structure 

The  following  suggestions  should  not 
ser\e  as  a  blueprint,  but  as  a  stimulus 
for  the  development  of  an  original 
program  design. 

Phase  One:  The  program  could  begin 
with  a  3-4  week  U.S.  study  tour  for  a 
group  of  approximately  10-12  judges 
representing  the  target  countries.  The 
study  tour  should  allow  the  African 
jurists  to  visit  several  locations  in  the 
U.S.  and  should  include  cultural 
activities  as  well  as  the  following 
professional  components: 
— A  series  of  field  visits  to  familiarize 
the  visiting  jurists  with  the  operations 
of  courts  and  other  legal  institutions 
such  as  bar  associations,  law  schools, 
and  legal  training  organizations; 
— An  intensive  visit  of  several  days 
duration  to  a  state  court  system  which 
is  of  a  scale  similar  to  the  national 
courts  of  the  target  countries; 
— Formal  judicial  training  to  address  the 
program  themes  in  both  the 
constitutional  and  court 
administration  areas; 
— A  concluding  session  to  evaluate  the 
study  tour,  make  plans  for  the  follow- 
up  visit  of  American  specialists  to 
Africa,  and  discuss  needs  for  the 
specialized  support  materials  to  be 
provided  with  grant  funds. 
Phase  Two:  One  or  more  American 
judges,  judicial  training  specialists  and/ 
or  experienced  court  administrators 
would  visit  each  of  the  target  countries 
for  consultations,  workshops  or  other 
activities  with  local  counterparts. 
Ideally,  the  Americans  would  work 
closely  with  Afi-icans  who  participated 
in  Pha.se  One  to  build  on  that  earlier 


phase.  For  example,  they  might 
collaborate  to  train  and  to  plan 
professional  development  programs  for 
many  others.  One  approach  might  be  for 
the  Americans  and  their  Phase  One 
African  partners  to  conduct  week-long 
workshops  for  10-20  African  judges  on 
selected  constitutional  or  court 
management  issues;  another  approach 
might  be  to  convene  10-20  African 
judges  to  begin  designing  a  country- 
specific  professional  development 
program  of  coursework  and  practical 
experience  and  technical  progress.  In 
planning  these  follow-up  activities,  the 
grantee  should  work  closely  with  the 
African  participants  in  the  U.S.  study 
tour  and  with  U.S.  Information  Service 
personnel  in  Africa  to  ensure  that  the 
activities  are  tailored  to  meet  the  needs 
of  the  African  countries. 

Phase  Three:  With  careful  planning 
and  cost  sharing,  there  may  be  enough 
money  to  conduct  a  third  phase,  in 
either  the  U.S.  or  Africa,  which  would 
extend  the  work  of  the  first  two  pha.ses. 

African  Public  Defender  and  Legal  Aid 
Training  Exchange 

USIA  will  accept  proposals  for  a  two- 
way  exchange  project  to  foster  the 
development  of  public  defender  and 
legal  aid  services  in  Ethiopia,  Tanzania. 
Uganda  and  Zambia,  and  to  promote 
linkages  between  legal  professionals  in 
the  U.S.  and  these  countries  for  this 
purpose.  USIA  will  consider  providing 
funding  up  to  approximately  $200,000, 
of  which  $10,000  must  be  devoted  to 
developing  or  purchasing  specialized 
support  materials  for  participating 
African  institutions.  For  technical 
information,  interested  organizations 
may  contact  E/P  Program  Specialist 
Charlotte  Peterson  at  (202)  619-5319. 

Project  Objectives 

1.  Introduce  African  participants  to 
the  U.S.  legal  system  and  the  principles 
on  which  it  is  founded,  particularly  the 
rule  of  law  and  the  power  of  courts  to 
overrule  actions  of  the  Executive  and 
Legislative  branches,  and  compare  the 
U.S.  legal  system  with  those  of  the  target 
countries; 

2.  Examine  the  organizational 
structure  and  administrative  operation 
of  public  defender  and  legal  aid 
organizations  in  the  U.S.,  and  explore 
how  U.S.  models  might  be  adapted  for 
use  in  the  target  countries; 

3.  Explore  techniques  of  alternative 
dispute  resolution  and  sentencing 
alternatives  such  as  probation  and 
community  service; 

4.  Provide  a  formal  training 
component  for  the  dual  purpose  of 
benefiting  the  individual  visiting  public 
defenders  and  legal  aid  attorneys,  and  of 
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enabling  them  to  develop  or  enhance 
training  programs  for  colleagues  in  their 
home  countries; 

5.  Discuss  the  primary  constitutional 
issues  affecting  criminal  cases, 
including  due  process,  equal  protection, 
rules  of  evidence,  and  criminal 
procedure; 

6.  Explore  strategies  and  modalities 
for  challenging  governmental  actions, 
including  test  cases  and  class  action 
lawsuits; 

7.  Promote  long-term  linkages 
between  African  public  defenders  and 
legal  aid  organizations  and  their 
counterparts  in  the  U.S.  in  order  to 
foster  dialogue  on  issues  of  common 
concern  and  to  enhance  the  institutional 
capabilities  of  the  African  organizations; 

8.  Develop  and/or  purchase 
specialized  support  materials  for 
participating  institutions  in  each  of  the 
target  countries.  Such  materials  might 
include  but  are  not  limited  to  legal 
reference  and  research  books,  training 
videos,  textbooks  or  other  instructional 
materials.  Grant  monies  of  SIO.OOO  must 
be  used  for  this  purpose. 

Participants 

The  African  participants  will  be 
attomey.s  active  in  public  defense  work 
and/or  legal  aid  in  their  countries,  or 
seeking  to  establish  such  services. 
Participants  will  be  nominated  through 
coordination  among  U.S.  Information 
£  irvice  personnel  in  the  target 
countries.  USIA,  and  the  African  partner 
institutions.  All  participants  must  have 
strong  English-language  skills. 

The  U.S.  consultants  who  will  travel 
to  Afiica  will  be  selected  by  the  grantee 
institution  in  consultation  with  USIA. 
The  grantee  should  provide  the  nances 
of  American  participants  and  brief, 
relevant  biographical  data.  American 
participants  should  be  selected  on  the 
basis  of  their  experience  and  expertise 
in  the  thematic  field.  Experience  in 
communicating  to  foreign  audieni^s 
and  general  knowledge  of  Africa  and  of 
the  countries  involved  in  the  project  are 
highly  desirable. 

Program  Structure 

The  following  suggestions  should  not 
serve  as  a  blueprint,  but  as  a  stimulus 
for  the  development  of  an  original 
program  design 

Pnuss  One:  The  progra-m  could  begin 
with  a  3^  week  U.S.  study  tour  for 
approximately  12  atiorricys  representing 
public  defen.'^e  and  legal  aid  services  in 
ttie  target  countries.  The  study  tour 
should  allow  the  African  lawyers  to 
visit  several  regions  of  the  U.S.  and 
should  include  cultural  aclivities  as 
well  as  the  following  professional 
component.^: 


— An  initial  orientation  to  the  U.S.  legal 
system  and  the  constitution  on  which 
it  is  founded; 
— A  series  of  field  visits  to  familiarize 
the  visiting  lawyers  with  the 
operations  of  courts  and  other  legal 
institutions  such  as  bar  associations, 
law  schools,  and  legal  training 
facilities; 
— Field  visits  and  consultations  with 
NGOs  wholly  or  partly  dedicated  to 
legal  aid,  including  organizations 
focu.sed  on  civil  rights,  consumer 
protection  and  public  interest  issues 
such  as  the  environment; 
— Intensive  visits  of  several  days 
duration  to  public  defender  or  legal 
aid  organizations  representing  at  least 
two  different  organizational 
approaches  to  provision  of  legal 
services.  Participants  might  be 
divided  into  two  or  more  small  groups 
for  this  portion  of  the  program.  Vot 
example,  those  focused  on  criminal 
defense  might  spend  a  few  days  v.-ith 
a  large-city  public  defender's  office 
and  then  travel  to  a  smaller 
community  which  provides  public 
defenders  through  a  system  of 
appointing  private-practice  attorneys. 
Those  participants  interested 
primarily  in  legal  aid  in  civil  cases 
might  visit  a  single  city  to  observe  the 
various  organizations  providing  legal 
aid  such  as  legal  aid  societies,  NGOs 
devoted  to  civil  rights  or  public 
interest  practice,  and  law  school 
clinical  programs; 
— Formal  training  in  such  areas  as  trial 
advocacy  skills,  for  the  benefit  of  the 
visiting  attorneys  end  to  dnmcnst-'ate 
training  techniques  they  might 
establish  for  colleagues  in  their  home 
countries; 
— A  concluding  session  to  evaluate  the 
study  tour,  make  plans  for  the  follow- 
up  visit  of  American  specialists  to 
Africa,  develop  a  framework  for 
institutional  link^iges  between  African 
public  defender/legal  aid 
organizations  and  American 
counterpart  institutions,  and  discuss 
needs  for  the  specialized  support 
materials  to  be  provided  with  grant 
^ands. 

Phase  Tv.o:  One  or  more  .'\merican 
attorneys  specializing  in  crimir,al 
defense  or  legal  aid  ser\'ices  would  visit 
each  of  the  target  countries  for 
consultations,  workshops  or  other 
activities  with  local  counterparts.  In 
planning  these  foliow-up  ai.iivities.  the 
grantee  should  v.'ork  closely  with  the 
African  participants  in  the  U.S.  study 
tour  and  with  U.S.  Information  Service 
personnel  in  Africa  to  ensure  that  the 
activities  are  tailored  to  meet  the  needs 
of  the  African  countries.  Ideally,  the 


Americans  and  their  African  partners 
would  use  this  phase  to  involve  many 
more  African  lawyers  and  to  design  or 
launch  projects  which  continue  after 
this  phase. 

Additional  Guidelines  and  Restrictions 

USIA  is  interested  in  supporting 
programs  which  will  lay  the 
groundwork  for  new  and  continuing 
relationships  between  American  and 
African  legal  institutions.  Proposals 
which  are  overly  ambitious  and  those 
which  are  very  general  will  not  be 
competitive,  therefore,  institutions 
should  provide  strong  evidence  of  their 
ability  to  accomplish  a  few  tasks 
exceptionally  well. 

Bureau  grants  are  not  given  to  support 
projects  whose  focus  is  limited  to 
technical  issues,  or  for  researrJi  projects, 
developing  publications  for 
dissemination  in  the  United  States, 
individual  student  exchanges,  film 
fe.slivals,  or  exhibits.  Neither  does  the 
Office  of  Gitizen  E.xchanges  provide 
scholarships  or  support  for  long-term  (a 
semester  or  more)  academic  studies. 
Competitions  sponsored  by  other 
Bureau  offices  are  also  announced  in  the 
Federal  Register  and  may  have  different 
application  requirements  as  well  as 
different  objectives. 

Programmatic  Considerations 

Pursuant  to  the  legislation  authorizing 
the  Bureau  of  Educational  and  Cultural 
Affairs,  programs  must  maintain  a 
nonpolitical  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social 
and  cultuial  life. 

USIA  will  give  priority  to  proposals 
from  U.S.  organizations  with  relevant 
institutional  confacls  in  the  countries 
involved  in  the  projects  described 
above.  Partner  institutions  are 
encouraged  to  provide  cost-sharing  or 
significant  ir.-kind  contributions  such  as 
lo<:a!  housing  and  transportation, 
interpreting,  translating  and  other  local 
currency  costs.  These  institutions  are 
also  encouraged  to  assist  with  the 
organization  of  va.rious  program 
activiti'js. 

The  grantee  will  be  responsible  for 
most  arrangements  associated  with  this 
program.  These  include  selecting 
rpeakers,  themes,  and  topics  for 
discussion;  organizing  a  coherent 
progression  of  activities;  making  all 
arrangements  associated  with  the 
Afric;n  follow-up  portion  of  the 
program;  providing  intematio.ia!  and 
dci.estic  travel  arrangen.enis  for  all 
participants;  making  lodging  and  local 
transportation  arrangements  for  visitors; 
orienting  and  debriefing  participants; 
preparing  any  necessary  support 


Federal  Register  /  Vol.  59.  No.  84  /  Tuesday.  May  3.  1994  /  Notices 


22891 


niatbrials".  and  working  with  host 
insrjtutions  and  individ'i&ls  to  achieve 
msximuiT)  program  effectiveness, 

M  the  start  01  the  U.S.  portion  of  a 
prdgra.'n.  the  grantee  should  conduct  an 
oripntation' session  for  the  visiting 
dulegition  which  addresses  substantive 
details  cf  the  program  as  well  as 
geographic,  historical,  and  cross- 
cultural  factors  wliich  they  should 
roi^sider  to  enhance  program  success. 

i^t  Jhe  conclusion  of  each  pha<iti,  the 
gra^Uee  institution  will  conduct 
paitScipan!  evaluations  and  submit  to  E/ 
P  a  progress  report.  Upon  conclusion  of 
Ihe  program  the  grantee  will  be  required 
to  !  uhmit  a  report  to  E/P  summarizing 
n(sb!?s  of  the  entire  program  including 
prdjk;!  outcomes,  anticipated  follow-on 
nf.tlvities.  and  any  rosulting  Institutional 
lintbges. 

Progrom  monitoring  and  oversight 
wiDl  be  provided  by  appropriate  USIA 
e!ctrt»^nts.  Per  Dit^m  support  fhjm  host 
ins  itutinns  during  an  internship 
(  onponent  is  .";trongly  encouraged. 
Ho  vever.  for  all  programs  whidi 
include  internships,  a  nonprofit  grantee 
in-;  itution  which  reccivr^s  funds  from 
ror  ^orafe  or  other  cosponsors  should 
thn  us(?  tho^e  monies  to  provide  food, 
lodging,  and  pocket  money  for  the 
parliLipants.  In  no  case  could  the  intern 
rec.^i\  e  a  wage  or  be  hired  by  the 
spojnsoring  institution.  Internships 
sho|u!d  also  have  .m  American  studicjs/ 
valtiiL'S  orientation  compunent  at  the 
beginning  of  the  exchange  pro>^am  in 
tlieiU  S.  Grantee  institutions  should  try 
lo  riia>Jmize  cost-.sharing  in  all  facets  of 
their  program  design,  and  to  stimulate 
U.S.  private  sector  (foundation  and 
corporate)  support. 

llSlS  officers  in  participating 
cou|n*ries  will  facilitate  tlie  issuanca  of 
vis^$  and  other  prograni-rclntod 
matjerials. 

Funding 

Qrganiz.-itions  with  less  than  four 
yeafs  of  successful  experience  in 
managing  international  exchange 
programs  are  limited  to  SfiO.OOO. 

Competition  for  USIA  funding 
supji^rt  is  keen.  The  final  selection  of  a 
grai^tee  in.stitution  will  depend  on 
assassment  of  proposals  according  to  the 
review  criteria  delineated  below. 

VVhile  applicants  must  provide  an  all- 
inclusive  budget  with  tho  proposal,  they 
are  also  encouraged  to  include  separate 
sub-budgets  for  earJi  program 
component,  phase,  location  or  activity. 

Tip  redpient's  proposal  shall  include 
tha  r;ost  of  §n  audit  that: 

(1)  Complies  with  the  requirements  of 
OMB  Cir(.-ular  No.  A-13.3,  Audits  of 
Institutions  of  Higher  Education  and 
Othf  r  Nonprofit  L^stiturlons; 


(2)  Complies  with  the  requirements  of 
.American  Institute  of  Certified  Public 
Accountants  (AICPA)  Statement  of 
Position  (SOP)  Na  92-9;  and 

(3)  hjcludes  review  by  tJia  recipients 
independent  auditor  of  a  recipient- 
prepared  supplemental  schedule  of 
indirecl  cost  rate  computation,  if  such  a 
rate  is  being  proposed. 

The  audit  costs  shall  be  identified 
separately  for 

(1)  Preparation  of  basic  financial 
state.ments  and  other  accounting 
sen  ices;  and 

(2)  Preparation  of  tiio  supplemental 
reports  and  schedules  required  by  OMB 
Circular  No.  A-133,  AICPA  SOP  92-9. 
and  the  review  of  the  supplemental 
schedule  of  indirecl  cost  rate 

I  oniimtation. 

l.'SL\  will  consider  funding  tho 
following  project  costs: 

1.  International  end  domestic  air 
Lues;  V  is33;  transit  costs  (e.g.,  airport 
taxee);  giound  tran;;portation  costs. 

2.  Per  diem:  For  the  U.S.  program, 
organizations  have  the  option  of  using  a 
flat  Sl40/day  for  international 

f>artic) pants  or  the  published  Federal 
Trnvel  Regulations  per  diem  rates  for 
individual  j\merican  dtics.  NOTE;  US 
es»jorting  staff  must  use  the  published 
ftxleral  per  diem  rates,  not  the  flat  rate 
For  activities  overssas,  the  Standard 
Government  Travel  Regulations  per 
dii'm  rates  must  be  used. 

3.  Book  and  cultural  altownnce: 
Participants  are  entitled  to  a  one-time 
<;ultural  allowance  of  Sl.50  per  person, 
plus  a  book  allowance  of  $50.  Escorts 
are  reimbursed  for  actual  cuhural 
expenses  up  to  $150.  U.S.  staff  do  not 
get  these  benefits. 

4.  Consultants:  May  be  used  to 
provide  specialized  expertise  or  to  make 
presentdlions.  Honoraria  generally  do 
not  exceed  $250  per  day.  Subcontracting 
organizations  may  also  be  used,  in 
which  case  the  written  contract(s)  must 
be  included  in  the  proposal. 

5.  Poom  rental:  generally  should  not 
tar.eed  $250  per  day. 

6.  Materials  development:  Proposals 
may  contain  costs  to  purchase,  develop 
and  translate  materials  for  participants 
in  addition  to  the  specialized  support 
materials  to  be  provided  to  African 
institutions.  USIA  reserves  the  rights  to 
these  niatenals  for  future  use. 

7.  One  McrAjng  meal  per  project:  Per 
capita  cost  may  not  exceed  $5-8  per 
lunch  and  $14-20  per  dinner,  excluding 
room  rtmtal.  The  number  of  invited 
guests  may  not  exceed  the  number  of 
participants  by  more  than  a  fartor  of  two 

to  OliQ. 

8.  Return  travel  allowance:  $70  for 
each  participant  whirii  is  to  be  used  for 


incidental  expenditures  Incurred  during 
international  travel. 

9.  Other  costs  necessary  for  the 
effective  Bdminlstration  of  tlie  program. 
Including  salaries  for  grant  organization 
employees,  benefits,  and  other  direct 
ana  indirect  costs  per  detailed 
instructions  in  the  application  package. 

E/P  encourages  cost-sharing,  which 
may  bo  in  the  form  of  allowable  dirwl 
or  indirect  costs.  ET  would  be 
{specially  inten^ted  in  proposals  which 
demonstrat"}  a  program  vision  whitii 
goes  well  l>eyond  that  which  can  be 
supported  by  the  requested  USIA  grant 
and  which  would  try  to  use  a  USIA 
grant  to  leverage  additional  funding 
from  other  sources  to  support  elements 
of  the  broader  program  plan. 

The  Recipient  must  maintain  written 
records  lo  support  all  allowable  rests 
which  are  claimed  as  being  its 
contribution  to  cost  participation,  as 
well  as  costs  to  be  paid  by  the  Federal 
govemmen!.  Such  records  are  subject  lo 
audit.  The  basis  for  determining  the 
value  of  cash  and  in-kind  contributions 
must  be  in  accordance  with  OMB 
Circular  A-110.  Attachment  E.,  "Cost 
sharing  and  Matching."  and  should  be 
described  in  the  proposal.  In  the  event 
the  Recipient  does  not  meet  the 
minimum  amount  of  cost-sharing  as 
stipulated  in  the  Recipient's  budget,  t!ie 
Agency's  contribution  will  be  rediK.-ed 
in  proportion  to  the  Recipient's 
contribution. 

Pieose  note:  .Ml  delegates  will  bo 
covered  under  the  terms  of  a  USIA- 
sponsored  health  insurance  polu.y.  Thd 
premium  is  paid  by  USIA  directly  to  the 
insurance  (.ximpany. 

Application  Requirements 

Proposals  must  be  structured  in 
accordance  with  the  instructions 
contained  in  the  Application  Package. 
Confirmation  letters  from  U.S.  and 
foreign  co-sponsors  noting  their 
intention  to  participate  in  the  program 
will  enhance  a  proposal. 

Review  Process 

USW  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  btj 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  Application  Package. 

FJigible  proposals  will  be  forwarded 
to  panels  of  USIA  officers  for  advisory- 
review.  All  eligible  proposals  will  be 
reviewed  by  the  appropriate  geographic 
area  offices  and  the  budget  and  contract 
offices.  Proposals  may  also  be  reviewed 
by  the  Office  of  General  Counsel  or 
other  Agency  offices.  Funding  dec:isions 
are  at  the  discxetion  of  the  A.ssociate 
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Director  for  Educational  and  Cultural 
Affairs. 

Final  technical  authority  for  grant 
awards  resides  with  USIA's  contracting 
officer.  The  award  of  any  grant  is  subject 
to  availability  of  funds. 

The  U.S.  Government  reserves  the 
right  to  reject  any  or  all  applications 
received.  USIA  will  not  pay  for  design 
and  development  costs  associated  with 
submitting  a  proposal.  AppUcations  are 
submitted  at  the  risk  of  the  applicant; 
should  circumstances  prevent  award  of 
a  grant,  all  preparation  and  submission 
c;osts  are  at  the  applicant's  expense. 
USIA  will  not  award  funds  for  activities 
conducted  prior  to  the  actual  grant 
award. 

Review  Criteria 

USIA  will  consider  proposals  based 
on  the  following  criteria: 

1.  Quality  of  program  idea:  Proposals 
.should  exhibit  originality,  substance, 
rigor,  and  relevance  to  the  Agency 
mission.  They  should  demonstrate  the 
matching  of  U.S.  resources  to  a  clearly 
defined  need. 

2.  Institutional  reputation  and  ability: 
.'\pplicant  institutions  should 
demonstrate  their  potential  for 
excellence  in  program  design  and 
implementation  and/or  provide 
documentation  of  successful  proj^nims. 
If  an  applicant  is  a  previou.s  USIA  grant 
recipient,  responsible  fiscal 
management  and  full  compliance  with 
ail  reporting  requirements  for  pnst 
Agency  grants  as  determined  by  USIA's 
Office  of  Contracts  (M/KGl  will  be 

•  onsidered.  Relevant  substantive 
evaluations  of  previous  projects  may 
also  be  considered  in  this  a'^usessment. 

3.  Project  personnel:  The  tliematic 
and  logistical  expertise  of  proj«!f.1 


personnel  should  be  relevant  to  the 
proposed  program.  Resumes  or  CV.s 
should  be  relevant  to  the  specific 
proposal  and  no  longer  than  two  pages 
each. 

4.  Program  planning:  A  detailed 
agenda  and  relevant  work  plan  should 
demonstrate  substantive  rigor  and 
logistical  capacity. 

5.  Thematic  expertise:  Proposal 
should  demonstrate  the  organization's 
expertise  in  the  subject  area  which 
promises  an  effective  sharing  of 
information. 

6.  Cross-cultural  sensitivity  and  area 
expertise:  Evidence  should  be  provided 
of  sensitivity  to  historical,  linguistic, 
religious,  and  other  cross-cultural 
factors,  as  well  as  relevant  knowledge  of 
the  target  geographic  area/country. 

7.  Ability  to  achieve  program 
objectives:  Objectives  snould  be  realistic 
and  feasible.  'The  proposal  should 
clearly  demonstrate  how  the  grantee 
institution  will  meet  program  objectives. 

8.  Multiplier  effect:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding  and  contribute  to 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  ties. 

9.  Cost-effectiveness:  Costs  to  USIA 
per  exchange  participant  (American  and 
foreign)  should  be  kept  to  a  minimum, 
and  all  items  proposed  for  USIA 
funding  should  be  necessary  and 
appropriate  to  achieve  the  program's 
objectives. 

10.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as  direct 
funding  contributions  and/or  in-kind 
support  from  the  prospective  grantee 
institution  and  its  partners. 

11.  Follow-on  ocf;Vif !>.<;.  Proposals 
should  provide  a  plan  for  continued 


exchange  activity  (without  USIA 
support)  which  ensures  that  USIA- 
supported  programs  are  not  isolated 
events. 

12.  Project  evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success.  USIA  recommends 
that  the  proposal  include  a  draft  survey 
questionnaire  or  other  technique  plus 
description  of  a  methodology  to  use  to 
link  outcomes  to  original  project 
objectives.  Grantees  will  be  expected  to 
submit  intermediate  reports  after  each 
project  component  is  concluded  or 
quarterly,  whichevnr  is  less  frequent. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory'  infonnation  provided  by 
the  Agency  which  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the  U.S; 
Government.  Awards  cannot  be  made 
until  funds  have  been  fully  appropriated 
by  Congress  and  allocated  and 
committed  through  internal  USIA 
procfdures 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
September  5.  1994.  Awarded  grants  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

D.\Ud:  April  22.  UI94 

Barry  Fulton, 

Associate  Di:vctor.  Hiimni  of  Edticutinnal 
and  Cultural  Affairs. 

IFR  D<>r.  94-l()S87  Filed  5-2-«4,  R:4'j  ami 
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This  section  of  the  FEDERAL  REGISTER 
cortains  notices  of  meetings  published  under 
the  "Government  In  the  Sunshine  Act"  (Pub 
L  94^09)  5  use.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:30  a.m..  Mondav.  May 
9, 1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Resorve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Street.s. 
NW..  Washington.  DC  20.'>51. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointraents. 
proniofions.  assignments,  reassignments.  and 
■Milary  actions)  involving  individual  Fed'^ral 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previjausly  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  davs 
befone  this  meeting,  for  a  recorded 
anncoincement  of  bank  and  bank 
holding  company  applications 
schefluled  for  the  meeting. 

DaU>d:  April  29.  1994. 
lennifer ).  Johnson, 

Axsodiute  Secretary  of  the  Board. 

IFR  Ddc.  94-10703  Filed  4-49-94;  2:54  pm| 
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NATIONAL  TRANSPORTATION  SAFETY  BOARD 

TIME  AND  PLACE:  9:30  a.m..  Tuesday.  May 
10,  1994. 

PLACE:  The  Board  Room.  5th  Floor,  490 
LEnfant  Plaza.  SW..  Washington.  DC 
205941 

STATiii:  Open 


MATTERS  TO  BE  CONSIDERED: 

6182A    Aviation  Accident  Report: 

Uncontrolled  Collision  with  Terrain. 
American  International  Alrwavs  Flight 
808.  Douglas  00-6-61.  U.S.  Naval  Air 
Station.  Guantanamo  Bav.  Cuba.  August 
18.  1993 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 
382-0660. 

FOR  MORE  INFORMATTON  CONTACT:  Bea 
Hardesty,  (202)  382-6525. 

Dated:  April  29.  1994. 
Bea  Hardesty, 

Fedenil  Register  Liaison  Officer. 
IFR  Doc  94-10641  Filed  4-2^94;  10-54  ami 
8ILUNO  CODE  7&3»-01-P 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  May  2.  9.  16.  and  23. 
1994. 

PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 
MATTERS  TO  BE  CONSIDERED: 
Week  of  May  2 
Thursday.  Ktcy  5 
4:00  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  May  9 — Tentative 

Tuesday.  May  10 
11:30  am. 
Affirmation/Discussion  aud  Vole  (Public 
Meeting)  (if  needed) 

Week  of  May  16— Tentative 

Wednesday.  May  78 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Friday.  May  20 
1:00  p.m 
Briefing  by  .Muclear  Safety  Research 

Review  "Committee  (NSRRC)  (Public 

Meeting) 
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(Contact  George  Sege.  301-492-3904) 
Week  of  May  23— Tentative 

Wednesday,  May  25 
3:30  p.m. 
AffirmationuDiscusslon  and  Vote  (Pubfx 
Meeting)  (if  needed) 

Thursday.  May  26 
3.00  p.m. 
Briefing  on  Status  of  Thermo-Lag  (Public 

Meeting)  (Contact:  Ashok  Thadani.  301- 

504-1274) 

ADDtTlONAL  INFORMATION:  By  a  4-0  vote 
on  April  25.  the  Commission 
determined  pursuant  to  U.S.C  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "Briefing  on  Proposed  Changes  to 
NRC's  P>rogram  for  Protecting  Allegers 
Against  Retaliation"  (Public  Meeting)  be 
held  on  April  26,  and  on  less  than  one 
week's  notice  to  the  public. 

By  a  4-0  vote  on  April  25.  the 
Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §  9.107  of  the 
Commission's  rules  that  "Report  on 
International  Nuclear  Safety  Meeting" 
(Qosed— Ex.  1)  be  held  on  April  26,  and 
on  less  than  ono  week's  notice  to  the 
public 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  i? 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
DO  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  d.ifn. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording] — (301)  504-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill  (301)  504-1661. 

Dated:  April  29.  1994 

William  M.  Hill,  )r.. 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

IFR  Doc  9*-10723  Filed  4-29-94;  2  56  pm| 
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DEPARTMENT  OF  EDUCATION 

Direct  Grant  Programs  and  Fellowship 
Programs 

AGENCY:  Department  of  Education. 
action:  Notice  of  direct  grant  programs 
and  fellowship  programs  under  which 
the  Secretary  is  making  new  awards  for 
fiscal  year  1994. 

SUMMARY;  The  Secretary  updates  the  list 
of  the  Department's  direct  grant 
programs  and  fellowship  programs 
under  which  the  Secretary  is  making 
new  awards  for  fiscal  year  (FY)  1994 
and  estimates  the  deadline  dates  for  the 
transmittal  of  applications  for  those 
programs  for  which  application  notices 
have  not  yet  been  published.  The 
Secretary  also  revises  the  list  of  State 
Single  Points  of  Contact  (SPOCs)  for 
programs  subject  to  the  requirements  of 
Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs).  The  notice  is  intended  to 
help  potential  applicants  in  planning  for 
the  remainder  of  this  fiscal  year. 
DATES:  The  actual  or  estimated  deadline 
dates  for  transmitting  applications 
under  these  programs  are  listed  in 
column  four  of  the  chart  contained  in 
this  notice.  If  a  program  has  yet  to 
publish  an  application  notice,  an 
estimated  date  is  listed  in  this  notice, 
and  the  actual  deadline  date  will  appear 
in  the  application  notice  to  be  published 
in  the  Federal  Register. 

For  previously  announced  programs 
that  are  subject  to  Executive  Order 
12372,  the  deadline  dates  for  the 
transm.ittal  of  State  Process 
Recommendations  by  SPOCs  and 
comments  by  other  interested  parties  are 
listed  in  the  application  notices  for 
those  programs  (see  column  three  of  the 
chart  for  the  respective  publication 
dates  of — and  Federal  Register  volume 
and  page  references  to — those  notices). 
The  deadline  date  will  also  appear  in 
the  respective  application  notices  for 
those  programs  yet  to  be  announced  (see 
column  three). 

The  date  on  which  applications  will 
be  available  for  any  given  program  is  in 
the  application  notice  for  that  program. 
ADDRESSES:  The  address  and  telephone 
number  for  obtaining  applications  for. 
or  further  information  about,  an 
individual  program  are  in  the 
application  notice  for  that  program. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number,  if  any, 
listed  in  the  individual  application 
notices.  If  a  TDD  number  is  not  listed 
for  a  given  program,  individuals  who 
use  a  TDD  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 


800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

The  address  for  transmitting 
recommendations  and  comments  under 
Executive  Order  12372  is  in  the 
appendix  to  this  notice.  The  appendix 
also  contains  the  addresses  of 
individual  SPOCs. 
SUPPLEMENTARY  INFORMATION:  On 
September  24.  1993.  the  Secretary 
published  in  the  Federal  Register  (58 
FR  50138)  the  Department's  annual 
combined  application  notice  (CAN). 
Tliat  notice  listed  almost  all  of  the  dired 
grant  and  fellowship  programs  under 
which  the  Secretary  planned  to  make 
new  awards  in  FY  1994  and  included 
the  application  notices  for  many  of 
those  programs.  The  list  included  some 
programs  for  which  application  notices 
had  not  yet  been  published. 

Since  publication  of  the  CAN, 
additional  application  notices  have  been 
published.  In  addition,  on  February  11, 
1994,  the  Secretary  published  in  the 
Federal  Register  (59  FR  6828)  a  notice 
extending  application  deadline  dates  for 
certain  programs.  The  Secretary  took 
this  action  to  assist  potential  applicants 
who  may  have  been  adversely  affected 
by  severs  weather  conditions  in  various 
parts  of  the  Nation  or  by  the  earthquake 
in  California.  Also,  since  publication  of 
the  CAN.  some  new  programs  have  been 
added,  and  some  other  programs  have 
been  withdrawn  or  replaced.  The 
Secretary  therefore  determined  that 
publication  of  an  update  would  be 
useful  to  the  educational  community. 

This  notice,  therefore,  lists  all  FY 
1994  programs  previously  announced  in 
the  Federal  Register,  including  those  for 
which  the  deadline  dutes  have  already 
passed,  as  well  as  FY  1994  programs  to 
be  announced  at  a  later  date.  As  is  the 
case  with  the  CAN,  this  notice  is 
designed  to  assist  potential  applicants 
in  planning  projects  and  activities. 
However,  to  expedite  publicfition  of  this 
update,  the  Secretary  has  decided  not  to 
include  any  individual  application 
notices.  Application  notices  are 
pubhshed  separately  in  the  Federal 
Register.  If  additional  competitions  are 
carried  out  in  FY  1994  because  of  events 
not  known  at  this  time,  the  Secretary 
v.ill  announce  those  competitions  in 
future  issues  of  the  Federal  Register. 

As  an  appendix  to  the  CAN  of 
September  24,  1993,  the  Secretary 
published  a  list  of  State  Single  Points  of 
Contact  (SPOCs)  for  programs  subject  to 
Executive  Order  12372  and  the 
regulations  in  34  CFR  part  79.  Since 
publication  of  that  list,  the  names  or 
addresses  of  SPOCs  in  a  few  States  have 
changed.  Therefore,  as  an  appendix  to 


this  update,  the  Secretary  is  publishing 
a  revised  listing  of  SPOCs. 

Organization  of  Notice 

The  chart  lists  all  direct  grant 
programs  and  certain  fellowship 
programs  under  which  the  Secretary  is 
making  new  awards  in  FY  1994.  The 
listings  are  organized  under  the 
following  principal  program  offices  of 
the  Department: 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 

Office  of  Eaucational  Research  and 
Improvement. 

Office  of  Elementary  and  Secondary 
Education. 

Office  of  Postsecondary  Education. 

Office  of  Special  Education  and 
Rehabilitative  Services. 

Office  of  Vocational  and  Adult 
Education. 

The  listing  for  each  principal  office 
includes  application  notices  already 
published  and  those  to  be  published  at 
a  later  date.  The  latter  are  referenced 
with  estimated  dates  (est.)  in  columns 
three  and  four  of  the  chart.  The 
programs  are  listed  in  order  of  their 
Catalog  of  Fed'jral  Domestic  Assistance 
(CFDA)  number  irrespective  of  category. 
An  asteri.sk  (*)  preceding  a  CFD.A 
number  indicates  a  program  announced 
or  listed  since  publication  of  the  CAN 
and  not  included  or  referenced  in  that 
earlier  combined  notice. 

The  listing  for  each  office  contains  the 
following  information: 

The  CFDA  number  of  each  program. 

The  name  of  that  program. 

A  reference  to  the  application  notice; 
that  is.  either  (1)  the  publication  date  of 
the  application  notice,  with  a  reference 
to  the  volume  and  page  number  of  the 
Federal  Register  in  which  the 
announcement  appeared,  or  (2)  an 
estimated  date  for  publication  of  the 
application  notice. 

The  deadline  date  or  estimated 
deadline  date  for  the  transmission  of 
applications. 

Programs  To  Be  Announced  at  a  Future 
Date 

For  FY  1994  q  number  of  programs 
will  be  governed  by  new  regulations  or 
funding  priorities.  This  notice 
references  these  types  of  programs  with 
an  asterisk  following  the  respec;tive 
estimated  date  (est.*)  in  column  three  of 
the  chart.  For  further  information 
regarding  six  of  these  programs,  readers 
are  referred  to  the  following  notices  of 
proposed  rulemaking  and  notices  of 
proposed  priority  that  have  been 
published  in  the  Federal  Register: 
Strengthening  Institutions  Program — 

Notice  of  Proposed  Rulemaking — 58 

FR  48478  (9/16/93) 
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Dwight  D.  Eisenhower  National  Program 
for  Mathematics  and  Science 
E(iucation — (1)  Model  Professional 
Development  in  Use  of  Technology 
for  Mathematics  and  Science 
Instruction;  (2)  Modal  Projects  in 
Encouraging  Female  and  Minority 
Students  in  Mathematics  and  Science; 
and  Model  Science-Based 
Professional  Development  Projects  in 
Environmental  Education — Notices  of 
Proposed  Priorities— 58  FR  60007  (11/ 
12/93);  59  FR  9610  (2/28/94) 

Training  in  Early  Childhood  Education 
and  Violence  Counseling — Notice  of 
Proposed  Priorities  for  Fiscal  Year 
1994—59  FR  6249  (2/10/94) 

Fund  for  Innovation  in  Education  (FIE): 
Innovation  in  Education  Program — 
Partnerships  for  Standard-Based 
Professional  Development  of  K-12 
Educators — Notice  of  Proposed 
Pifiority  for  Fiscal  Years  1994  and 
1995—59  FR  10258  (3/3/94) 

National  Early  Intervention  Scholarship 
and  Partnership  Program — Notice  of 
Proposed  Rulemaking— 59  FR  10926 
(31/8/94) 

National  Institute  on  Disability  and 
Rehabi  litation  Research — Knowledge 
Dissemination  and  Utilization 
Program — Notice  of  Proposed 
Fujiding  Priorities  for  Fiscal  Years 
1^94-1995—59  FR  16488  (4/6/94) 

Institute  for  International  Public 
P(j)licy — Notice  of  Proposed 
Definitions  and  Proposed  Priority  for 
Fiscal  Year  1994—59  FR  16799  (4/8/ 
94) 

National  Education  Goals 

On  March  31.  1994.  the  President 
signed  into  law  the  Goals  2000:  Educate 
America  Act  (Pub.  L.  103-227).  The  Act 
enunciates  eight  National  Education 
Goals  for  the  year  2000: 

Qf>jl  U  All  children  in  America  will 
sfarj  school  ready  to  learn. 

Goal  2:  The  high  school  graduation 
rate  will  increase  to  at  least  90  percent. 


Goal  3:  All  students  will  leave  grades 
4,  8.  and  12  having  demonstrated 
competency  in  challenging  subject 
matter,  including  English,  mathematics, 
science,  foreign  languages,  civics  and 
goverrunent,  economics,  arts,  history-, 
and  geography;  and  every  school  in 
America  will  ensure  that  all  students 
learn  to  use  their  minds  well,  so  thev 
may  be  prepared  for  responsible 
citizenship,  further  learning,  and 
productive  employment  in  our  Nation's 
modem  economy. 

Goal  4:  The  Nation's  teaching  force 
will  have  access  to  program.s  for  the 
continued  improvement  of  their 
professional  skills  and  the  opportunity 
to  acquire  the  knowledge  and  skills 
needed  to  instruct  and  prepare  all 
American  students  for  the  next  centun,'. 

Goal  5:  United  States  students  will  be 
first  in  the  world  in  mathematics  and 
science  achievement. 

Goal  6:  Every  adult  American  will  be 
literate  and  will  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

Goal  7:  Every  school  in  the  United 
States  will  be  free  of  drugs,  violence, 
and  the  unauthorized  presence  of 
firearms  and  alcohol  and  will  offer  a 
disciplined  envirorunent  conducive  to 
learning. 

Goal  8:  Every  school  will  promote 
partnerships  that  will  increase  parental 
involvement  and  participation  in 
promoting  the  social,  emotional,  and 
academic  growth  of  children. 

For  competitions  that  are  still  open 
for  FY  1994,  the  Secretary  encourages 
applicants  under  these  programs  to 
consider  the  eight  National  Education 
Goals  in  developing  their  applications. 

Applicability  of  Section  5301  of  the 
Anti-Drug  Abuse  Act  of  1983 

A  number  of  programs  listed  in  the 
chart  provide  that  a  grant,  fellowship, 
traineeship,  or  other  monetary  benefit 


may  be  awarded  to  an  individual.  This 
award  may  be  made  to  the  individual 
either  directly  by  the  Department  or  by 
a  grantee  that  receives  Federal  funds  for 
the  purpose  of  providing,  for  example, 
fellowships,  traineeships,  or  ofh.?r 
awards  to  individuals. 

Set:tion  5301  of  the  Anti-Drug  Abuse 
Act  of  1988  (Pub.  L.  100-690;  21  U.S.C. 
862)  provides  that  %  sentencing  court 
may  deny  eligibility  for  certain  Federal 
benefits  to  an  individual  convicted  of 
drug  trafficking  or  possession.  Thus,  an 
individual  who  applies  for  a  grant, 
fellowship,  or  other  monetary  benefit 
under  a  program  covered  by  this  notice 
should  understand  that,  if  convicted  of 
drug  trafficking  or  possession,  he  or  she 
is  subject  to  denial  of  eligibility  for  that 
benefit  if  the  sentencing  court  imposes 
such  a  sanction.  This  denial  applies 
whether  the  Federal  benefit  is  provided 
to  the  individual  directly  by  the 
Department  or  is  provided  through  a 
grant,  fellowship,  traineeship,  or  other 
award  made  available  with  Federal 
funds  by  a  grantee. 

Any  persons  determined  to  be 
ineligible  for  Federal  benefits  under  the 
provisions  of  section  5301  are  listed  in 
the  General  Services  Administration's 
"Li.sts  of  Parties  Excluded  from  Federal 
Procurement  or  Nonprocurement 
Programs." 

Applicability  of  the  Federal  Debt 
Collection  Procedures  Act  of  1990 

The  programs  listed  in  the  chart  make 
discretionary  awards  subject  to  the 
eligibility  requirements  of  the  Federal 
Debt  Collection  Procedures  Act  of  1990 
(Pub.  L.  101-647;  28  U.S.C  3201).  The 
Act  provides  that  if  there  is  a  judgment 
lien  against  a  debtor's  property  for  a 
debt  to  the  United  States,  the  debtor  is 
not  eligible  to  receive  a  Federal  grant  or 
loan,  except  direct  payments  to  which 
the  debtor  is  entitled  as  beneficiary, 
until  the  judgment  is  paid  in  full  or 
otherwise  .satisfied. 
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CfDA  No. 


Name  of  program 


Application  notice 


Application 
deadline  date 


OS/ 


Office  of  Bilingual  Education  and  Minority  Languages  Affairs 


84.0t)BA 

84.0i)3C 

84.003E 

84.003G 

84.003J  . 

84.003L 

84.lte  .. 

84.195R 

84.195T 

84.ie5V 


Transitional  Bilingual  Education  Program 

Developmental  Bilingual  Education  Program 

Special  Alternative  Instructional  Program 

Academic  Excellence  Program  

Family  English  Literacy  Program 

Special  Populations  Program 

Emergency  Immigrant  Education  Program  ... 

Educational  Personnel  Training  Program 

Fellowship  Program  

Short-Term  Training  Program 


7/28/93  (58  FR  40559)  

7/'2a'93  (58  FR  40554)  

7/28/93  (53  FR  40557)  

7/2a'93  (58  FR  40554).  2/1 1/94  (59  FR  6826) 

7/2&'93  (58  FR  40556)  

7/2a'93  (58  FR  40559)  

9/'24/93  (58  FR  50138)  

7/2a'93  (58  FR  40555);  2/11/94  (59  FR  6826) 

7/28/93  (58  FR  40556)  

7/2a93  (58  FR  40557)  


11/19/93 

11/19/93 

11/19/93 

2/25/94 

11/12-93 

^■20/93 

2/25/94 
1/12/94 
11/5/93 
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CFDANo. 


Name  of  program 


Application  notice 


Application 
(leadline  date 


Office  of  Educational  Research  and  Improvement 

Library  Programs 


84.036A  ... 
64.0368  ... 
•84.039  _.. 

64.091A  .. 

64.163A  .. 

64.1638  .. 

64.167A  _ 
84.197AD 

64.239A  .. 


Library  Education  and  Human  Resource  Deveiop- 
metrt — Institutes. 

Ubrary  Education  and  Human  Resource  Develop- 
ment— Fellowships. 

Ubrary  Research  and  Demonstration:  Online  and 
DiaNn  Access  to  a  Statewide  Muttitype  Library 
Data-base  Demonstration  Project 

Improving  Access  to  Research  Litjrary  Resources 
Program. 

Lt)rary  Services  to  Indian  Tribes  and  Hawaiian  Na- 
tives—6asic  Qrants. 

Library  Services  to  Indian  Tribes  and  Hawaiian  Na- 
tives — Special  Projects. 

Library  Literacy  Program.  „ 

College  Library  Technology  and  Cooperation 
Grants  Progranv 

Foreign  Language  Materials  Acquisition  Program  ... 


9/1  (V93  (58  FR  47800)  _ _... 

9/10/93  (58  FR  47800)  

2/18/94  (59  FR  8360)  

7/30/93  (58  FR  40992)  .„ - 

7/30^  (58  FR  40992)  

7/30/93  (58  FR  40992)  ^ 

7/30/93  (58  FR  40992)  

7/30/93  (58  FR  40992)  

7/30«3  (58  FR  40992):  12/16/93  (58  FR  65703) 


11/30/93 
11/30/93 
AJ2Bm 


10/12/93(1) 
^2J9m^2) 

10/15/93 

4/4/94 

11/19/93 
12/13/93 

CarKelled 


Fund  for  the  Improvement  and  Reform  of  Schools  ami  Teaching 

(First) 


84.2118  

RRST— Schools  and  Teachers  Program— School- 
Level  Projects. 

11/1/93  (58  FR  58478) 

1/7/94 

84.215  

Secretary's  Fund  for  Innovation  in  Education  (FIE). 

84^1 5A 

FIE— Innovation  In  Education   Program  (Oeneral 
Competition). 

Withdrawa 

84.2158  _ 

FIE— Comprehensive  School  Health  Education  Pro- 

9/24/93  (58  FR  50138);  12/10^3  (58  FR  64933)  . 

1/21/94 

6421 5C 

FIE— Technology  Education  Program  

2/11/94  (59  FR  6860);  3/2^  (59  FR  9975) 

4/29/94 

•&4215E  _ 

FIE — Innovation  In  Education  Program — State  Con- 
tent Standards  for  English.  History.  Geography. 
Civics,  Foreign  Languages,  and  ttie  Arts  Conv- 
petition. 

4/1 1/94  (59  FR  17184) 

6/10/94 

84215  -. 

HFIE — lnr¥)vat)on    In    Education     Progranv— ReW 
Testing  and  Demor^strations  oi  New  or  Improved 
Assessments  of  K-12  Student  Perlormance. 

Withdrawn. 

64215J 

RE — Innovation   In   EducatKxi   Program — Partner- 
ships lor  Standards-Based  Professional  Develop- 
ment ol  K-12  Educators. 

5/3/94     __. 

7/1/94  (est). 

Offics  of  Research 


84.1 17D 

National  Center  for  the  Study  of  Children  and  Youth 
Placed  At-Risk  of  Educational  Failure. 

3/8/94  (59  FR  10924) 

6/a^ 

84.1 17E 

Educational  Research  Grant  Progranv— FiekHnitJ- 
ated  Studies. 

8/31/93  (58  FR  45883)  ... 

12/10/93 

84  117J  ..- 

Office  of  Educational  Research  and  Improvement 
Fellows  Program. 

9/24/93  (58  FR  50138)  .._ __ 

12/10/93 

Programs  tor  the  Improvement  of  Practice 

84.073A  _„ 

oper  Demonstrator  Projects. 

9/24/93  (58  FR  5013^  

4/8/94 

84.073C 

National  Diffusion  Network  Program— New  State 
Facilitator  Project  (for  Palau  Only). 

9/24/93  (FR  50138)  _ 

3/8/94 

•84.168T 

Dwight  D.  Eisenhovi^r  National  Program  for  Mathe- 
matics and  Science  Education— (1)  Model  Pro- 
fessional Development  in  Use  of  Techrvjiogy  for 
Mattwmatics  and  Sderx»  Instruction;  (2)  Model 
Projects   in   Encouraging   Female   and   Minority 
Students  in  Mathematics  and  Science;  arvj  Model 
Science-8a.<>ed       Professtorwd        Devekipment 
Projects  In  Erwironmental  Educatiorv 

5/3/94  „_ 

7/1/94  (est) 

84.203A  

Star      Schools      Prograno— Distance      Educatxxi 

2/23/94  (59  FR  8766);  

4/18/94 

Projects. 

3/11/94  (59  FR  11659)  _ 

•84.2038 _.. 

Star  Schools  Progranv— Special  Statewide  Project  .. 

2/23«4  (59  FR  8766);  _„ 

3/11/94  (59  FR  11659)  

4/18/94 
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:  FDA  No 


64^03C 


Name  ol  program 


Star  ScNxtis  Program— Dissemination  Grants 


Application  notjc© 


2/23/94  (59  FR  8?66) 


Appdcatioo 
deacf'irxa  date 


4/18/94 


National  Center  lor  Education  Stat'sdcs 


84a99A 

MJ999B 
•84&99J 


BA 


Independent  Evafuation  of  the  National  Assessment 
of  Educational  Progress  (NAEP)  Tnaf  State  As- 
sessment. 

KiationiJ  Assessment  of  EducationaJ  Progress 
(NAEP)  Data  Reponing  Program. 

Ktational  As-sessment  d  Edocationa!  Prepress 
(NAEP)  (Test  Deveiopment,  FieW  Testing,  and 
Planning  tor  ttw  i99e  NAEP). 


ITO/Sa  (58  FR  59610)  

9/24,93  (66  FR  5C136J  

11/29/93  (58  FR  63008)  .... 


12/27/93 

12/13/93 
1/13/94 


Office  or  Elemen*,arv  and  Secondary  Education 


>1A  .„. 


84 

84 

64  061 F  .. 


313 


)b2.a 


Educatjonaj  Services  for  Indian  Children 


84.1  :;3A 
84.144A  ._.. 

8441 4A  

84133A    . 


84i4'.A 
84458A 


84J'$6A 


'^A 


Indian  Education  Resource  Centers 

Indian  Education — Educational  Personnel  Develop- 

mem 
Educatonal  Services  for  Indian  AduStz _ 

IndiarvCortrolled  Schools— Enrichment  Projects  _  .. 

Vvomens  EducatJonaJ  Equity  Act  Progranv- Gerv 
eral  Significance  Grar^ts 

Women's  Educatfona)  Equity  Act  Prograrrv— Chal- 
lenge Grarts. 

Law-Rfeiated  Education  Program 

Chapter  1  Migrant  Educabon  Coordtnaton  Program 

Migrant  Education  Even  Start  Program 

Drug-Free  Schools  and  Corr.mumties  Err,ergency 
Grants  Program. 

Drug- Free  Schools  and  Comrrunities  Counselor 
Training  Grarts  Program 

Even  Start  Prograrrv— Indian  Tnbes  and  Tribal  Or- 
ganizations 

Training  in  Earfy  Child!x>od  Education  and  Violence 
Counseling 


9/24/93  (53  FR  50138);  2/1 1/94  (69  FR  6826)  ._. 

Withdrawn  _ 

9/24,'93  (58  FR  5013«);  2/11/94  (Mi  iFR~682S)""."J 


9/24/93  (53  FR  50138).  2/11,94  (59  FR  6826)  

9.24/93  (58  FR  50138);  2,-i1'94  (59  FR  6826)  

9i2':f93  (58  FR  50138) „ _.. 

9'24'93  (58  FR  50138)  ._ 


9/24/^  (58  FR  50138).  1.'3l,'94  (59  FR  4271) 
Withdrawn  


9/24/93  (58  FR  5013S).  2/ia94  (59  FR  6252)  _ 
9/24,-93  (58  FR  50138);  1/31  34  (59  FR  4271)  

9/24/93  (58  FR  50138).  1/3ra4  (59  FH  4271)  .„ 

9/24/93  (58  FR  50138).  I2'2tt'93  (58  FR  68638)  

S'a'94  (esf) 


2/11,94,  3/4,'94 
(Calif,  oniv) 

2/11/94,  3, 4 '94 
(Calif,  only) 

2'11/94;3/4,'94 
(Calif  onf>) 

2/1'!/94;  3/4,'94 
(Calrf  only) 

3/11/94 

3/11/94 
2/1 V94 

Cancelled 

2m '94 

2/11<'94 
Cancelled 
7/8/94  (est) 


OWcd  of  Pastseccndary  Education 


84015A 
84.016A 

84.01 7A 
84.0igA 
84.(J21A 
84  022A 

84.d3lA 
84.031G 
64  031H 


84.044A 
84C65A 


84.0^8 


&4.056C 


National  Resource  Centers  and  FelJowshtps  „. 

Undergraduate  Interr^tional  Studies  and  Fc^eign 

Language. 

Intemauonal  Research  arx3  Studies  

Fuiljnght-Hays  Faculty  Research  Atxoad _... 

FuHwght-Hays  Group  Projects  Abroad 

Fulbright-Hays     Doctoral    Olssertafion    Research 

Abroad. 

Strengthening  Institutions  Program _ 

Endowment  Challenge  Grant  Program 

Strenothening  Instrtutions  Program  and  Endowment 

Chaise  noe  Grant  Prograrr)— Designation  as  an  El- 

igibta  tr;stitut)oa 

Talent  Search 

Cooperative    Education    Program— Administration, 

Part  A  Projects. 


Cooperativa     Education    Program — Demonstration 
Projects. 


9/3/93  (58  FR  46948)  .. 
7/28/93  (58  FR  40413) 

7/28;^  (58  FR  40413) 
8/10/'93  (58  FR  42530) 
7.'28;93  (58  FR  40412) 
8/10/93  (58  FR  42530) 

3/2am  (59  FR  14504) 
9,24/93  (58  FR  50138) 
9/24/93  (58  FR  50220) 


Cooperative 
Projects. 


Education        Program— Research 


11/5/93  (58  FR  59153)  

9/24/93  (58  FR  50138);  2'4,'94  (59  FR  5404)1  3^/94 
(59  FR  14614). 


9,24,-93  (58  FR  50138);  2.'4,'94  (69  FR  5404);  3/29/94 
(59  FR  14614). 


924«3  (58  FR  50138);  2'4/94  (59  FR  5404);  3/29/94 
(59  FR  14614). 


11/3/93 
1l/&^3 

11/5,^ 
11/1/93 
l0/22'93 
11 /I, "93 

5/16/94 
6/14/94 
12/3/'93 


12/22'93 
2/14/94;  3/14/94 

(areas  of 

Calif);  a'3-"?^ 

(areas  of 

Miss.) 
2/14/94;  3'14't'4 

(areas  of 

Calrf);  3'3i '94 

(areas  of 

Miss.) 
2/14/94;  3/l4'&4 

(areas  of 

Calrf);  3.-31 -94 

(areas  of 

Miss) 
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CFDA  No. 


84.0550  .„.. 


64.0&5E 


84.066A  . 
84.094B  . 
64.097A  . 

84.103  ... 
84.120  ... 

84.153A  , 
84.170  ... 
84200A  . 

84.202A  . 

84.204  ... 
•84.252A 
•84.261A 
•84.262A 

•84.269A 
•84.270A 
•84.271A 
•84.272A 

•84.273A 

•84.274A 


Name  of  program 


Cooperative  Education  Program— Training  and  Re- 
source Center  Projects. 


Cooperative   Education 
Part  B  Projects. 


Programs— Administration. 


Educational  Opportunity  Centers „ 

Patricia  Roberts  Harris  Fellowship  Program  

Law  School  Clinical  Experience  Program  

Training  Program  for  Federal  TRIO  Programs 

Minority  Science  Improvement  Program — Institu- 
tional, Design,  Special,  and  Cooperative  Projects. 

Business  and  International  Education  

Jacob  K  Ja-vits  Fellowship  Program  „... 

Graduate  Asslstar^ce  in  Areas  of  t4ational  Need 
Program. 

Grants  to  Institutions  and  Consorta  to  Encourage 
Women  and  Minority  Participation  In  Graduate 
Education  Program. 

School,  College,  arxJ  University  Partnerships  

Urban  Comnn.unity  Service  Program 

Dwigtit  D.  Eisenhower  Leadership  Program  

Programs  to  Enccjrage  Minority  Students  to  Be- 
coTTie  Teachers. 

Institute  for  International  Public  Policy  

Teactier  Corps  Program  

Faculty  Development  Fellowship  Program 

National  Early  Intervention  Scholarship  arxJ  Part- 
nership Program. 

Denrxjnstraticn  Grants  fcr  Critical  Language  and 
Area  Studies. 

Amerxan  Overseas  Research  Centers  


Application  notice 


9/24/93  (58  FR  50138);  2/4/94  (59  FR  5404);  3/29/94 
(59  FR  14614). 


0/24/93  (58  FR  50138);  2/4/94  (59  FR  5404);  3/29/94 
(59  FR  14614). 


1/18/94  (59  FR  2664)  

Wittidrawn. 

9/24/93  (58  FR  50138);  2/4/94  (59  FR  5404) 


9/24/93  (58  FR  50138);  12/29/93  (58  FR  68881) 
9/24/93  (58  FR  50133)  


7/28/93  (58  FR  40413)  

10.28/93  (58  FR  58090);  1/19.'94  (59  FR  2835) 
12/16,93  (58  FR  65836);  2/4/94  (59  FR  5404)  .. 


9/24/93  (58  FR  50138) 


9/24.93  (58  FR  50138) 
4/4,'94  (59  FR  15810)  ., 

5/9/94  (est.) , 

a'1/94  (59  FR  9735)  ... 


6/1/94  (est.*) 
5/'.6l94  (est.) 
7/5/94  (est.*) 
5/"2^4  (esf) 

6/10/94  (est.) 

6/10/'94  (est) 


Application 
deadline  date 


2/14/94;  3/14/94 

(areas  of 

Calif.);  3/31/94 

(areas  of 

Miss.) 
2/14/94;  3/14/94 

(areas  of 

Calif.);  3/31/94 

(areas  of 

Miss.) 
3/14/94 

1/28/94;  2/23m 

(areas  of 

Calif.) 
3/31/94 
12/17/93 

11/8«3 
2/25/94 
2/14/94;  2/2894 

(areas  of 

Calif.) 
12/6/93 


4/1/94 
6/3/94 

6/23/94  (est.) 
4/1 5«4 

7/15/94  (est.) 
6/30/94  (est.) 
8/12/94  (est.) 
6/27/94  (est.) 

8/1/94  (est.) 

8/1/94  (est.) 


Office  of  SpecialEducatlon  Programs 


Fund  for  the  Improvement  of  Posisecondary  Education  (FiPSE) 


84.1 16A 
84.1168 
84.116F 


84.183A 
84.1838 


84.1830 

84.183E 
84.183F 


Compreher«ive  Program  (Preapplications).  (3)  

Comprehensive  Program  (Applications)  

Fund  for  ttie  Improvement  of  Postsecorxlary  Edu- 
catiorf — in.-iovative  Projects  lor  Community  Serv- 
ice. 

Drug  Prevention  Programs  in  Higher  Education — In- 
stitution-Wide Program. 

Drug  Preventran  Programs  in  Higher  Education — 
Special  Focus  Program  Competition:  National 
College  Stucjent  Organizational  NetworV  Program 

Drug  Prevention  Programs  in  Higher  Education — 
Special  Focus  Program  Competition:  Specific  Ap- 
proaches to  Prevention  Projects  (Invitational  Pri- 
ority: Higher  Education  Consortia  for  Drug  Pre- 
vention). 

Drug  Prevention  Programs  in  Higher  Education — 
Analysis  and  Dissemination  Program  Competi- 
tions: D<ssem«nation  of  Successful  Projects. 

Drug  Prevention  Programs  in  Higher  Education — 
Analysis  and  Dissemination  Program  Compet<- 
tiorw:  Analysis  Projects. 


11/19/93  (58  FR  61080)  

11/19/93  (58  FR  61080)  ...._ 

9/24/93  (58  FR  50138)  - 

9/24/93  (58  FR  50138);  12'29.'93  (58  FR  68880) 
9/24/93  (58  FR  50138)  _ 

9/24/S3  (58  FR  50138);  12/29/93  (58  FR  68880) 


9/24/93  (58  FR  50138);  12/29/93  (58  FR  68880) 


9/24  93  (58  FR  50138);  12/29.93  (58  FR  68880) 


1/10/94 
4/19,'94 
12/21/93 


2/25«4 

4/4/94 

3/11/94 


2/14/94;  3/7/94 
(Calif,  only) 

2/16/94;  3/9/94 
(Calif,  only) 
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CFDANa 


Name  of  program 


App(icat)or>  nooce 


Offlc«  of  Special  Education  and  Rehabilitative  Servtees 


Appticabon 
deadiirw  date 


(Mce  ot  Special  Education  Programs 


84.023A  ._. 

84.023B  ..... 

84.Q2X  

84JQ23D  .... 


84.a23E 


84.d23F 


i.te3 


84.[I23H 
d4.Q23N 
84.0248 

1 

I 
84.  ]t240 

84.024K 
84.024P 
84025S 

84.026A 

84.026C  . 

84.0260  . 
84.026Q  . 


Advancing  and  Improving  the  Research  Knowledge 
Base. 

Studem-lnitiated  Research  Projects  

Field-lnitated  Research  Projects 

School-United  Services  to  Support  Better  Out- 
comes for  Children  with  Disabilites  and  Their 
Families. 

Synthesize  and  Communicate  a  Professional 
Knowledge  Base:  Contributions  to  Research  and 
Practice. 

State  and  Local  Education  Efforts  to  Implement  the 
Transrtion  Requirements  in  the  Indtviduals  with 
Disabilities  Education  Act 

Center  for  Policy  Research 

Initial  Ca.'eer  Awards  „ _ 

Model  Denxxistration  Projects  for  Young  Children 
with  DtsatNlities. 

Outreach  Projects  for  Young  Children  with  Disabil- 
ities. 

Early  Childhood  Research  Institute  on  Integration  ... 

Earty  Childhood  Model  Inservice  Training  Projects  .. 

Research  Validation  and  Implementation  Projects 
for  Children  who  Are  Deaf-Blind. 

Closed-Captioned  Sports  Programs _... 

Broadcast  and  Cable  Television  Descriptioo 


7/29/93  (58  FR  40702)  . 

7/29/93  (58  FR  40702)  . 

7/29/93  (58  FR  40702)  .. 
11/18/93  (58  FR  60934) 


11/18/93  (58  FR  60934) 


EducatKX^  Video  Selection  and  Captioning  ._.. 
Research  on  Video  Description „ 


84.026M 
&4.026M 


Descrtljed  Home  Video 

-     Symposium  on  Explonng  New  Strategies  for  Pro- 
viding Captioned  f^tedia  Services. 

84.026R Research  on  Captioning  as  a  Lar>guage  Develop- 

merUTool. 

84.(^A-0  Trainir>g  Personnel  for  the  Education  of  Individuals 

i  with  Disabilities: 

84.029A  __     Training  Personnel  to  Serve  Low-Incidence  Disabil- 
ities. 

84.029B Preparation  of  Personnel  for  Careers  in  Special 

Educatioa 

84.029C Technical  Assistance  to  Professional  Developmenl 

Partrwrships. 

84.029D Preparation  of  Leadership  Persortnel 

84.029E  Minority  Institutions  __ 

84.029F  Preparatloo  of  Related  Services  Personnel  _... 

84.Q29H Grants  to  State  Educational  Agencies  and  Institu- 
tions of  Higher  Education. 

84.029K  Special  Projects  

84.029L  _     Training  Educational  Interpreters „ 

84.CI29M  Parent  Training  and  Information  Centers  

&4.(129Q _..     Training  Earty  Intervention  and  Preschool  Persorv 

i  net 

84.0^ Model  Derrwnstration  Projects  to  Improve  the  Deliv- 

'  ery  and  Outcomes  of  Postsecordary  Education 

for  Individuals  wrih  Disabilities. 

84.C86D Research  Projects  for  Educating  Children  with  Se- 
vere Disabilities  In  Inclusive  Settings. 

84  0(96J _     Statewide  Systems  Change:  Children  with  Severe 

Disabilrties. 

84.0B5R Model  Inservice  Training  Projects  to  Prepare  Per- 
sonnel to  Educate  Students  with  Severe  Disabil- 
ities in  (general  Education  Classrooms  ar>d  Corrv- 
munity  Settings. 

84.0  JfeV   Institute  on  Implementing  Inclusive  Education  »o» 

I     Children  with  Severe  Disatwlities 


Withdrawn 


11/18/93  (58  FR  60934) 
11/18/93  (58  FR  60934) 
9/16/93  (58  FR  48554)  .. 

9/16/93  (58  FR  48554)    . 

9/16/93  (58  FR  48554)  .. 
9/1 6«3  (58  FR  48554)  .. 
9/21/93  (58  FR  48039)  .. 


10^1/93  (58  FR  54440):  2'11,'94  (59  FR  6826) 
10^21/93  (58  FR  54440);  2,'11,'94  (59  FR  6826) 


10/21/93  (58  FR  54440)  

1(V21/93  (58  FR  54440);  2'1  T94  (59  FR  6826) 


10/21/93  (58  FR  54440)  

10«1/93  (58  FR  54440).  2'1 1/94  (59  FR  6826) 

10^1/93  (58  FR  54440);  2.H/94  (59  FR  6826) 


6/3/93  (58  FR  31512)  . 
6/3/93  (58  FR  31512)  .. 
8/31/93  (58  FR  45884) 


6/3/93  (58  FR  31512)  

6/3/93  (58  FR  31512) 

6/3;93  (58  FR  31512)  ...._ 

5/28/93  (58  FR  31102)  


6/3/93  (58  FR  31512) 
6/3/93  (58  FR  31512) 
6/3/93  (58  FR  31512) 
6/3/93  (58  FR  31512) 


9/14/93  (58  FR  48042);  2/1 1/94  (59  FR  5826)  „_. 

9/22/93  (58  FR  4939S)  _„„ 

9/22/93  (58  FR  49398)  _ „_ „„ 

9/22/93  (58  FR  49398).  2/1 1/94  (59  FR  6826)  


9«2'93  (58  FR  49398) 


10/22/93 

10/22/93 

1/14/94 

2/11/94 


3/25/94 


4/8/94 

2/18/94 

1/10/94 

1/&'94 

1/^-94 
12/29  93 
12/17/93 

2/4/94;  2/25'94 

(Calif,  only) 
2/3/94;  224/94 

(Calif,  only) 
1/3/94 
2/4/94;  ^'25'94 

(Calif,  only) 
3/3/94 
2'4/94,  225  94 

(Calif  only) 
2/4/94;  2/25'&4 

(Calif,  only) 


10/1/93 
9/17/93 

10/2993 

9/17,-93 
1/14/94 
9/17/93 
12/17/93 

11/19/93 
1/14/94 
8/27/93 
10/1/93 

2/4/94;  2/25-94 
(CaW  onfy) 

12/15/93 

1/14/94 

2J3/9A.  224,-94 
(Calif,  only) 

l2'30/93 
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CFDAK" 
84.158D  .. 

84.1580.. 

84.158U  ... 

84,1 59A  

84.1590 

84.159F  

84.iaOA  

84  180G 

•84.180T1  . 
84.237F  .... 

84.133A-1 
84.133A-^ 
84.133B-2 
64.133B-6 
84.133B-9 
84.1330-1 
•84.1330-2 

84.133E-5 
84.133F  .... 
84.133G-2 
84.133P-1 

84.224A-6 

B4.128A  .... 

84.128B  .... 

84.128G  .... 

84.128J 

84.128N  .... 

e4.l29A-1 
84.129A-3 
84.129A-5 
84  129B  ... 


Name  of  program 


Model  Demonstration  Projects  to  Identity  and  De- 
velop Alternatives  for  Youth  with  Disabtltties  Who 
Have  Dropped  Out  of  School  or  Are  at  Risk  of 
Dropping  Out  of  School. 

Outreach  Projects  for  Services  fof  Youth  with  Dis- 
abilites. 

Research  Projects  on  Student  Involvement  in  Trarv 
sition  Planning. 

State  Agency-Federal  Evaluation  Studies  Projects  ._ 

Technical  Assistance  for  State  Agencies  Participat- 
ing in  the  State  Agency-Federal  Evaluation  Stud- 
ies Program. 

State  Agency-Federal  Evaluation  Studies 
Projects — Feasibility  Studies  of  Impact  and  Effec- 
tiveness. 

Organizational  Support  and  Professional  Develop- 
ment in  ttie  Use  of  Technology.  Media,  and  Ma- 
tenals  with  Children  and  Youth  with  Disabilities. 

Technology.  Educational  Media,  and  Materials  Re- 
search Projects  that  Promote  Literacy. 

Technology.  Educational  Media  and  Materials  for 
Individuals  with  Disabilities  Program. 

Preventing  tt>e  Development  of  Senous  Emotional 
Disturtance  Among  Children  and  Youth  vvith 
Ennotioncil  and  Behavioral  Programs. 


Application  notice 


9/21/93  (58  FR  491^4)  .. 

9/21/93  (58  FR  49154)  .. 

9«1/93  (58  FR  49154)  .. 

iai4/93  (58  FR  53366) 
Wittxlrawn. 

10/14/93  (58  FR  53366) 

9/14/93  (58  FR  48041)  .. 

8/13/93  (58  FR  43190)  .. 
2/1&'94(59FR  7248)  .... 
10/14/93  (58  FR  53372) 


Application 
deadline  date 


12/17/93 

3/28/94 

4/8/94 

3/25/94 

3/25/94 

1/7;94 

11/19/93 

5/18/94 

1/7/94 


National  Institute  on  Disability  and  Rehabilitation  Research 


Research  arxl  Demonstration  Projects _ 

Research  and  Demonstration  Projects 

Rehabilitation  Research  and  Training  Centers _.. 

Rehabilitation  Research  and  Training  Centers 

Rehabilitation  Research  and  Training  Centers 

Knowledge  Dissemination  and  Utilization  Program  .. 

Krxjwledge  Dissemination  and  Utilization  Pro- 
gram— Training  Projects. 

Rehabilitation  Englneenng  Research  Centers  _ 

Rehabilitation  Research  Fellowships  Program 

Field-lnrtiated  Research 

Research  Training  and  Career  Development  Pro- 
gram. 

State  Grants  for  Technology-Related  Assistance  for 
trxjividuals  with  Disatxlities. 


7/7/93  (58  FR  36554)  _ 

12/8/93  (58  FR  64644) 

1^19/93  (58  FR  54006)r3/16/94  (59  FR  12268) 

12/17/93  (58  FR  66228);  1/27/94  (59  FR  3850)  .. 

&30/93  (58  FR  34994)  

12/6/'93  (58  FR  64298)  

5/27/94  (est.*)  


Il/ia'93  (58  FR  60099) 
7/7/93  (58  FR  36554)  ... 
7/7/93  (58  FR  36554)  .._ 
7/7/93  (58  FR  36554)  ... 


5.i9''94  (est.) 


11/4/93 
3/8m 

5/ia'&4 

3/4/94 
9/1/93 
3/11/94 
6/27/94  (est.) 

3/4/94 
10/15/93 
10/5/93 
8/27^93 

6/10/94  (est) 


Rehabilitation  Sennces  Administration 


Special  Projects  and  (Demonstrations  for  Providing 
Supported  Employment — Community-Based 

Projects. 

Special  Projects  and  Demonstrations  for  Providing 
Supported  Employment — Statewide  Demonstra- 
tion Projects. 

Vocabor^  Rehabilitation  Service  Projects  for  Mi- 
gratory Agncuttural  and  Seasonal  Farmworkers 
with  Oisatxlities. 

Projects  for  Initiating  Recreational  Programs  for  Irv 
dividuals  with  Disabilities. 

Speaal  Projects  and  Demonstrations  for  Providing 
Supported  Employment  to  Individuals  with  the 
Most  Severe  Disabilities— Community-Based 
Projects  for  Serving  Individuals  Who  Are  Low- 
Functioning  and  Deaf  or  Low-Functioning  and 
Hard-of-Hearing. 

Rehabilitation  Long-Term  Training — Rehabilitation 
Medicine. 

Rehatxiitation  long-Term  Training — Rehabilitation 
Nursing. 

Rehabilitation  Long-Term  Training — Prosthetics  and 
Orthotics. 

Rehabtlitation  Long-Term  Training — Rehabilitation 
Counseling. 


9/24/93  (58  FR  50138) 


9/24,'93  (58  FR  50138);  11/9/93  (58  FR  59453) 


9/24/93  (58  FR  50138) 


9/24/93  (58  FR  50138);  2/1 1/94  (59  FR  6826) 
9/24,93  (58  FR  50138)  


9/24-93  (58  FR  50138) 
9/24'93  (58  FR  50138) 
9/24/93  (58  FR  50138) 
9/2493  (58  FR  50138) 


3/24/94 
12/22/93 

1/14/94 

2/25/94 
12/1/93 


1 1/30/93 
11/30/93 
11/30/93 
Z'18/94 
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CFDA  No. 


S4  12901 

84.1290-3 

&*.129[)-1 

84  129D-3 

84.129E  .... 

8*i.129F   ... 

8tt129G 

8n29H  

8H2SJ 

8|».129K  

i 
84.129L   

84.129M  .... 

8^.129N  

I 
84.t2S.P  

84.129Q 

84.129R  


.129U 
84.129V  . 

84.132A  . 

84.177A  ., 

64.240A  .. 

•d4.246C 
EA.Z'iS  .... 


8^  .250D 
84.^63  .. 
84.$64   .. 
84.266A 
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S4.099  .. 
84.101A 
84.198  .. 
84.199G 

84.199H 


Name  of  program 


Rehabilitation  Long-Term  Training — Community  Re- 
habilitation Program  Administration. 

Rehabilitation  Long-Term  Training— Rehabilitation 
Administration. 

Rehabilitation  Long-Term  Training — Physical  Ther- 
apy. 

Rehabilitation  Long-Term  Training — Occupational 
Therapy. 

Rehabilitation  Long-Term  Training — Rehabilitation 
Technology. 

Rehabilitation      Long-Term      Training— Vocational 

.    Evaluation  and  Work  Adjustment 

Rehabilitation  Long-Term  Training — Community  Re- 
hatjilitation  Program  Personnel. 

Rehabilitation  Long-Term  Training — Rehabilitation 
of  Individuals  Who  Are  Mentally  III. 

Rehab-litation  Long-Term  Tra  rang— Rehabilitation 
Psychology. 

Rehabilitation  Long-Term  Training — Specialized 
Personnel  for  Supported  Employment. 

Rehabilitation  Long-Term  Training — Undergraduate 
Education  in  Rehabilitation  Services. 

Rehabilitation  Long-Term  Training — Independent 
Living. 

Rehabilitation  Long-Term  Trainir.g — Speech  Patho^ 
ogy  and  Audiology. 

Rehabilitation  Long-Term  Tra.ning— Rehabilitation 
of  Individuals  Who  Are  Blind. 

Rehabilitation  Long-Term  Training — Rehabilitation 
of  Individuals  Who  Are  Deaf. 

Rehabilitation  Long-Term  Traning — Rehabilitation 
Job  Development  and  Placement. 

Parent  Information  and  Training  Programs— Tech- 
nical Assistance. 

Rehabilitation  Long-Term  Training— Technician 
Training. 

Centers  for  Independent  Living 

Independent  Living  Services  for  Older  Individuals 
Who  Are  Blind. 

Protection  and  Advocacy  of  Individual  Rights 

Rehabilitation  Short-Term  Training — Braille  Training 
Program. 

Rehabilitation  Short-Term  Training— Training  Reha- 
bilitation Practitioners  and  Educators  on  Provi- 
sions of  Titles  II  and  XVI  of  the  Socia"  Security 
Act. 

Rehabilitation  Short-Term  Training — Training  Reha- 
bilitation Counselors,  Practitioners,  and  Eau- 
cators  on  Student  Financial  Aid  and  Student  Sup- 
port Services  for  Individuals  with  Disabilities  in 
Postsecondary  Education  Settings. 

Vocational  Rehabilitation  Service  Projects  for  Amer- 
ican Indians  with  Disabilities. 

Rehabilitation  Training — Experimental  and  Innova- 
tive Training. 

Rehat>iiitation  Training — Rehabilitation  Continuing 
Education  Programs. 

Stale  Vocational  Rehabilitation  Unit  In-Service 
Training. 


Application  notice 


9/24/93  (58  FR  50i38) 
9/24/93  (58  FR  50138) 
9/24/93  (58  FR  50138) 
9/24,'93  (58  FR  50138) 
9/24/93  (58  FR  50133) 
924/93  (58  FB  50138) 
9'24/93  (53  FR  50138) 
9/2493(58  FR  50138) 
9/24 '93  (58  FR  50138) 
9/24,'93  (58  FR  50138) 
9/24/93  (53  FR  50138) 
9/24/93  (58  FR  50138) 
9/24'93  (58  FR  50138) 
9/24,'93  (58  FR  50138) 
9/24/93  (58  FR  50138) 
9/24  93  (58  FR  50138) 
a'29/94  (59  FR  14614)  , 
9/24/93  (58  FR  50138)  , 


Application 
deadline  date 


5/ia'94  (esL*) 
5/16  94  (est.*) 


Became  a  formula  grant  competition  as  a  result  of 

1994  appropnation. 
4/29/94  


1 1/9/93  (58  FR  59608);  21 1/94  (59  FR  6826) 
11/993  (58  FR  59608);  2/11/94  (59  FR  6826) 


9'24'93  (58  FR  50138) 
9/24/93  (58  FR  50138) 
7/2893  (£-8  FR  40414) 
6/l5'94  (est.*)  


11/30/93 

11/30  93 

11/30/93 

11/30/93 

11/30  93 

11/30/93 

11/30,33 

n-30'93 

n/30'93 

11/30  93 

11/30/93 

11/30/93" 

11/30/93 

11/30/93 

11/30/93 

1l/30/'93 

5/ia'94 

1/14/94 

6/30  94  (est.) 
6/3094  (est ) 

6/l5'94  (est.) 

2/25/94 

2'25  34 

47/94 
n/23/93 
9/30/93 
7/15/94  (est.) 


Office  of  Vocational  and  Adult  Education 


Bilingual  Vocational  Instructor  Training  Program  

Indian  Vocational  Education  Program  

National  Workplace  Literacy  Program  

Cooperative  Demonstration  Progran> — Community 
Education  Employment  Centers. 

Cooperative  Demonstration  School-to-WorV  Oppor- 
tunities State  Implementation  Grants  Program. 


8/5/93  (58  FR  41918)  

3/18/93  (58  FR  15052)  

1/10/94  (59  FR  1418);  2/3/94  (59  FR  5223)  

l2'14/93  (58  FR  65434);  2'11/94  (59  FR  5826) 


2'3,'94  (59  FR  5290) 


9/20/93 
7/15/93 
3/11/94 
2/11/94;  3/4/94 

(Calif,  only) 
4/1/94 
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CFDA  No. 

Name  o<  program 

Application  nobce 

Application 
deadline  date 

(SGA/DAA  94- 

007). 
*84  199J 

Schoot-to-WofV  Opportunities:  Local  Partnership 
Implementation  Grants.  (4). 

Cooperative  Education  Program — Manufacturing 
Tectirrology. 

Demonstration  Projects  lor  ttie  Integration  of  Voca- 
tional and  Academic  Learning  Program. 

Life  Skills  for  State  and  Local  Prisoners  Program  ... 

Native  Hav.'aiian  Vccation2l  Education  Program 

3.'9/94  (59  FR  11154)  

5/13/94  (est.)  L£ 

5/9/94 
6'30/94  (est.) 

84  248 

6/1 1/93  (58  FR  32808)  _ 

7/30/93 

84.255A  

84  259A 

3/16/93  (58  FR  14278):  4/9/93  (58  FR  18381)  

9'24.'93  (58  FR  50138)  

5,17,'93 
3/25/94 

ni  For  institutions  needing  to  estaJolish  eligibility  (Part  I  only). 

(2)  For  all  project  descriptions  (Pari  II). 

(3)  Applicants  lor  64.1 163  were  required  to  submit  preapplications  unde-  84.1 16A  by  1/10/94. 

(4)  This  competition  announced  jointly  by  t^e  Departments  of  Education  and  Labc^r  is  being  funded  by  the  Department  of  Labor.  In  accordance 
with  the  notx;:*,  applications  are  avaiiatiie  from  the  Department  of  '-abor. 


Invitation  To  Comment 

The  Secretary  welcomes  comments  on 
the  useKilness  of  this  update  of  the 
annual  combined  application  notice  and 
suggestions  for  improving  this  update  or 
the  combined  application  notice. 

Please  direct  any  comments  and 
suggestions  to  Steven  N.  Schafken. 
Assistant  Gf«neral  Coun.sel  for 
Regulations,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SVV. 
(room  5131,  FOB-6).  Washington,  DC 
20202-2241. 

Dated:  April  22.  1994. 
Richard  W.  Riley, 

Secreforv'  of  Education. 

Appendix 

Intergovernmental  Review  of  Federal 
Programs 

This  appendix  applies  to  each 
program  that  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
propo.sed  Federal  financial  assistance. 

Applicants  must  contact  the 
ej  propriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  ccmply 
with,  llie  State's  proce.ss  under 
E.\ecutive  Order  12372.  Applicar.is 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  of  those 
States  under  the  Executive  order.  A 
listing  containing  the  Single  Point  of 
Contact  for  each  State  is  included  in  this 
appendix. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review, 


State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide. 
regional,  and  local  en'ities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  tiie  following 
address:  The  Secretary,  EO  12372— 
CFDA#  [commenter  must  insert 
number — including  suffix  letter,  if  any), 
U.S.  Department  of  Education,  room 
4161.  400  Maryland  Avenue.  SVV.. 
Washington,  DC  20202-0125. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  DC  time)  on  the 
date  indicated  in  this  notice. 

PLEASE  NOTE  THAT  THE  ABOVE 
ADDRESS  IS  NOT  THE  SAME 
ADDRESS  AS  THE  ONE  TO  WHIQi 
THE  APPLICANT  SUBMITS  ITS 
COMPLETED  APPLICATION.  DO  N0T 
SEND  APPUCATIONS  TO  THE  ABOVE 
ADDRESS. 

State  Single  Points  of  Contact 

Note:  In  accordance  with  Executive  Order 
#12372.  this  listing  rf  pr«sents  the  designated 
Stat.!  Single  Points  of  (Contact.  Because 
participation  is  ".  oluntary  some  States  no 
longer  partic  ipatc  in  the  process.  These 
include:  Alabama,  Alaska.  Cxinnncticut. 
Hawaii.  Idaho.  Kansas.  Louisiana,  Minnesota, 
Montaiia.  Nebraska.  Oklahoma.  Oregon. 
Pennsylvania,  South  Dakota.  Virginia,  and 
Washington. 

.^^izona 

lanice  Dunn.  Arizfjna  State  Clearinghouse. 
3800  N.  Central  Avenue.  Fourteenth  Floor. 
Phoenix.  Arizona  85012.  Telephone  (602) 
280-1315.  FAX  (fi02)  2BO-1305. 

Arkansas 

Mr.  Tracy  L.  0>pHland.  Manager.  State 
Clearinghouse,  Office  of  Intergovernmental 
Services.  Department  of  Finance  and 
Administration.  1515  W.  7th  Street,  ruo.ra 
412.  Little  Rock.  Arkansas  72203. 


Telephone  (501)  682-1074.  FA.K  (501)  682- 
5206. 

California 

Grants  Coordinator.  Office  of  Planning  and 
Resoarch.  1400  Tenth  Street,  Room  121. 
Sacramento.  California  95814.  Telephone 
(916)  323-7460.  FAX  (916)  323-3018. 

Colorado 

Margaret  Dubas,  State  Single  Point  of 
Qmtact.  State  Clearinghouse.  Division  of 
Local  Government.  1313  She.Tnan  Street. 
Room  521.  Denver.  Colorado  80203. 
Telephone  (303)  866-2156,  FAX  (303)  666- 
2251. 

Delaware 

Francine  Booth.  State  Single  Point  of  Contact. 
Executive  Department.  Thomas  Collins 
Building.  Dover.  Delaware  19903. 
-Telephone  (302)  739-3326.  FAX  (302)  739- 
5661. 

District  of  Columbia 

Ro<lney  T.  Hallman.  State  Single  Point  of 
Contact,  Office  of  Grants  Management  and 
Development.  717  14th  Street.  N\V..  suite 
500.  Washington,  D.C*  20005.  Telephone 
(202)  727-<)551.  FAX  (202)  727-1617. 

Florida 

Suzanne  Traub-Metlay.  Florida  State 
Qearinghouse.  Intergovernmental  Affairs 
Policy  Unit.  Executive  Office  of  the 
Governor.  Office  of  Planning  and 
Budgeting.  The  Capitol  {room  1603), 
Tallahassee.  Florida  32399-001,  Te!cpi.O!ie 
(904)  488-8114.  FAX  (904)  488-9005. 

Georgia 

Charles  H.  Badger.  Administrator.  G«x)rg!a 
State  Clearinghouse.  254  Washington 
Street,  SVV,  room  401  J,  Atlanta,  Georgia 
30334.  Telephone  (404)  656-3855  or  656- 
3829.  FAX  (404)  656-7938 

Illinois 

Steve  Klokkenga,  State  Single  Point  of 
Contact.  Office  of  the  Governor.  107 
Stratton  Building.  Springfield.  Illinois 
62706.  Telephone  (217)  782-1671.  FAX 
(217)782-6620. 

Indiana 

Francis  E.  Williams,  Intergovernmental  Grant 
Coordinator.  State  Budget  Agency.  212 
State  House,  indianaiyilis.  Indiana  46204. 
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TTelephone  (317)  232-2972.  FAX  (317)  233- 
3323. 

Iowa 

Steven  R.  McCann.  Division  for  Community 
Assistance,  Iowa  Department  of  Economic 
Pevelopment,  200  East  Grand  Avenue,  Des 
Moines.  Iowa  50309,  Telephone  (515)  242- 
4^9.  FAX  (515)  242-4859. 

Kentucky 

Konald  VV.  Cook.  Office  of  the  Governor, 
Department  of  Local  Government ,  1024 
Cepito!  Center  Drive,  Frankfort,  Kentucky 
40601-8204,  Telephone  (502)  573-2382,' 
FAX  (.502)573-2512. 

Ma  lie 

\oyi^  Benson.  State  Planning  Office,  State 
Hcjuso  Station  «38, 184  State  Street. 
AUgusta,  Maine  04333,  Telephone  (207) 
2^7-3261.  FAX  (207) 287-6489 

Miiikiland 

Mr.  Mand  E.  English  III,  Chief,  State 
C|9aringhou.se,  for  Intergovernmental 
Apsistance.  Mar>ldnd  Office  of  Planning. 
36)  West  Preston  Street,  room  1104, 
Baltimore,  Maryland  21201-2365. 
TMephone  (410)  22S-4490,  FAX  (410)  225- 
4|60. 

Madaachusetts 

Kartn  Arone.  .State  Clearinghouse,  Executive 
C^fice  of  Communities  and  Development, 
160  Cambridge  Street,  room  1803,  Boston, 
VJas.sachusetts  02202,  Telephone  (617) 
7ir-7001,  ext.  443,  FAX  (617)  727-4259. 

Micpiigan 

RicHard  S.  Pastula.  Director,  OfTice  of  Federal 
Grants.  Michig.Tn  Department  of 
Cfipimerce,  P.O.  Box  30225,  Lansing. 
Mithigan  48909,  Telephone  (517)  373- 
7M6,  FAX  (517)  373-66,W. 

Misijssippi 

( jtHy  Malette,  Clearinghouse  OtTiccr,  Office 
of|Federal  Grant  Management  and 
Reporting.  Dt^partmenf  of  Finance  and 
Attrninistration.  301  West  Pearl  Street, 
latkson,  Mississippi  39203,  Telephone 
(6ttl)  949-2174.  FAX  (601)949-2125. 

Misii^uri 

LoisjPohl.  Federal  Assistance  ('learinghouse, 
Opco  of  Administration,  P.O.  Box  809, 
roMn  760.  Truman  Building.  Jefferson  City. 
Mjisouri  65102.  Telephone  (314)  751- 
4M4,  FAX  (314)751-4319. 

Nevijia 

Maujrl  Naroll,  Department  of  Administration, 
StBte  Clearinghouse,  Capitol  Complex, 
roUn  200.  Carson  City.  Nevada  89710, 
Tdlpphone  (702)  687-4065,  FAX  (720)  687- 
3SH3. 

NevM  -iampshiro 

Jeffrt^  H.  Taylor.  Director.  New  Hiimpshire 
Office  of  .State  Planning.  Attn; 

(irgovernmental  Review  Process/)ames 
Bieber.  2Vj  Beacon  Street.  Concord,  New 
*ipshire  03301,  Telephone  (603)  271- 
35.  FAX  (603)271-1728. 


New 


Jersey 


Please  direct  all  correspondence  and 
questtons  about  intergovernmental  review 
to:  Andrew  J.  Jaskolka.  State  Review 
Process,  Division  of  Community  Resources. 
CN  814,  room  609,  Trenton,  New  Jersey 
08625-0314,  Telephone  (600)  292-9025, 
FAX  (609)  984-0386. 

New  Mexico 

Geoi^e  Elliott,  Deputy  Director,  Stale  Budget 
Division,  room  190,  Bataan  Memorial 
Building,  Santa  Fe.  New  Mexico  87503. 
Telephone  (505)  827-3640. 

New  York 

New  York  State  Clearinghouse,  Division  of 
the  Budget.  .State  Capitol.  Albany,  New 
York  12224.  Telephone  (518)  474-1605. 

North  Carolina 

CJirv's  Baggett.  Director,  N.C.  State 
Clearinghouse,  Offir  0  of  the  Sec.-etarv  of 
Admin..  116  West  Jones  Street,  suite  5106, 
Raleigh.  North  Carolina  27603-8003. 
Telephone  (919)  733-7232.  FAX  (919)  733- 
9571. 

North  Dakota 

North  Dakota  Single  Point  of  Contact.  Office 
of  Intergovernmental  Assistance.  600  East 
Boulevard  Avenue,  Bismarck.  North 
Dakota  58505-0170,  Telephone  (701)  224- 
2094,  FAX  (701 )  224-2308. 

Ohio 

Larry  Weaver,  State  Single  Point  of  Contact, 
State  Clearinghouse,  Office  of  Budget  and 
Management,  30  East  Broad  Street.  34th 
Floor,  Columbus.  Ohio  43266-0411 


Gregory  D.  Adkins,  Director,  Division  of 
Cc  rhmunity  Resources,  New  Jersey 
Department  of  Community  Affairs. 


Please  direct  corr(!spondence  and  questions 
about  intergovernmental  review  to:  Linda 
Wise,  Telephone  (614)  466-0698.  FAX 
(614) 466-5400 

Rhode  island 

Kevin  Nelson,  .Senior  i'lanncr.  Stjtpuide 
Planning  Program.  Department  of 
Administration.  Division  of  Planning.  One 
Capitol  Hill,  4th  Floor,  Providence,  Rhode 
Island  02908-5870,  Telephone  (401)  277- 
2656,  FAX  (401)  277-2083. 

South  Carolina 

Omcagia  Burgess,  State  Single  Point  of 
Contact,  Grant  Senices,  Office  of  the 
Governor,  1205  Pendleton  Street,  room 
477.  Columbia.  South  Carolina  29201. 
Telephone  (803)  7.34-0494.  FAX  (803)  734- 
0385. 

Tennessee 

Charles  Brown.  .Stale  Single  Point  of  Contact/' 
State  Planning  Office,  500  Charlotte 
Avenue,  John  Sevier  Building,  suite  309. 
Na.shville.  Tennessee  37243-0001. 
Telephone  (615)  741-1676 

Texas 

Tom  Ada.ms,  Dire<  tor,  Intergovernmental 
Coordination,  P.O.  Box  13005,  Austm, 
Texas  78711,  Telephone  (512)  463- 1771. 
FAX  (512)463-1984. 

I'fah 

Carolyn  Wright.  I'tah  State  Clearinghouse. 
Office  of  Planning  and  Budget,  room  116. 
State  fJapitol.  Salt  Lake  Citv.  I'tah  84114, 


Telephone  (801)  538-1535.  FAX  (801)  538- 
1547. 

Vermont 

Nancy  McAvoy.  State  Single  Point  of 
Contact,  Pavilion  Office  Building.  109  State 
Street,  Montpeiier,  Vermont  05609. 
Telephone  (802)  823-3326,  FAX  (802)  828- 
33.39. 

West  Virginia 

Fred  Cutlip,  Director,  Communitv 
Development  Division,  West  Virginia 
Development  Office,  Building  #6,  room 
553.  Charleston.  West  Virginia  25305, 
Telephone  (304)  558-^010,  FAX  (30-;)  558- 
3248. 

Wisconsin 

William  Carey.  Bureau  Director. 

intergovernmental  Relations.  State/Federal 
Relations.  Wisconsin  Depdrtment  of 
Administration.  101  East  Wilsfjn  Street.  6tb 
Floor.  P.O.  Box  7868,  Madison.  Wisconsin 
53707.  Telephone  (608)  266-2125,  FAX 
(608)267-6931. 

Wyoming 

Sher>l  Jeffries.  State  Single  Point  of  Contact, 
Herschler  Building.  4th  Floor.  East  Wing, 
Chevenne,  Wyoming  82002,  Telephone 
(307)  777-7574,  FAX  (307)  638-8967. 

rf?rr;for/e.s 
(}uam 

Mr.  Giovanni  T.  Sgambelluri.  Dirc(  tor. 
Bureau  of  Budget  and  Management 
Resean  h.  Office  of  the  Governor,  P.O.  Box 
29.50.  Ag.ina.  Guam  96910.  Teh-phone  011- 
671-472-2285.  FAX  011-671-472-2825. 

Northern  Mariana  Islands 

State  Single  Point  of  Contact.  Planning  and 
Budget  (Jftlce,  Office  of  the  G<.)vemor. 
Saipan,  CM,  Northern  Mariana  Islands 
96950. 

Puerto  Rico 

Norma  Burgos/Jose  B.  Caro,  Chairman/ 
Director,  Puerto  Rico  Planning  Board, 
Federal  Proposals  Review  Offiie,  Minillas 
Government  Center,  P.O.  Box  41119,  .San 
luan.  Puerto  Rico  00940-1119985. 
Telephone  (809)  727-4444  or  723-6190. 
FAX  (309)  724-3270  or  724-3103 

\irgin  Islands 

i'lse  George.  Director.  Office  of  Management 
and  Budget.  #41  Norregade  Emancipation 
(harden  Station.  Second  Fioor.  Saint 
■-     Thomas.  Virgin  Islands  00802. 

Please  direct  all  questions  and 

correspondence  about  intergovernmental 

review  to:  Linda  Clarke.  Telephone  (809) 

774-0750,  FAX  (809)  776-0069. 

Note:  This  list  is  based  on  the  most  cum>nl 
information  provided  by  the  States. 
Information  on  any  changes  or  apparent 
errors  should  be  provided  to  Donna  Rivelli 
(Telephone  (202)  395-5090)  at  the  Office  of 
Management  and  Budget  and  to  the  .State  in 
question. 
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DEPARTMErfTOF  EDUCATION 

Dwight  D.  Eisenhower  National 
Program  Tor  Mathematics  and  Science 
Education — Model  Professional 
Development  in  the  Use  of  Technology 
for  Mathematics  and  Science 
Instruction;  Model  Projects  in 
Encouraging  Female  and  Minority 
Students  in  Mathematics  and  Science; 
and  Model  Science-Based  Professional 
Development  Projects  in 
Environmental  Education 

agency:  Department  of  Education. 
ACTION:  Notice  of  final  priorities  for 
fiscal  year  1994. 

SUMMARY:  The  Secretary  announces 
three  priorities  for  fiscal  year  1994 
under  llie  Dwight  D.  Eisenhower 
National  Program  for  Mathematics  and 
Science  Education:  model  professional 
development  projects  in  the  use  of 
technology  for  mathematics  and  science 
education,  model  projects  in 
encouraging  female  and  minority 
students  in  mathematics  and  science, 
and  model  science-based  professional 
development  projects  in  environmental 
education. 

EFFECTIVE  DATE:  These  priorities  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments. 
For  information  about  the  effective  date 
of  these  priorities,  call  or  WTite  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT:  Liz 
Barnes  or  Annora  Dorsey.  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW.,  Washington,  DC 
20208-5673.  Telephone:  (202)  219- 
2210.  Individuals  who  use  a 
tf^iecommunications  device  for  the  deaf 
(TDD)  innv  call  the  Federal  Infonnation 
Relay  Service  (FIRS)  at  l-aOO-87 7-8339 
betweun  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The  goal 
of  the  Ei.senhowor  National  Program  is 
to  support  projects  of  national 
significance  in  elementary  and 
secondar\'  schools  in  mathematics  and 
science  education  designed  to  improve 
the  skills  of  teachers  aiid  the  quality  of 
instniction  in  these  areas  and  to 
increase  the  access  of  all  students  to  that 
instruction.  The  program  is  authorized 
under  Title  II.  Part  A.  Subpart  1,  section 
2012  of  the  Elementary  and  Secondary- 
Education  Act  of  1965.  as  amended. 

The  Secretary  may  subsequently 
conduct  an  external  study  or  studies  of 
the  effectiveness  and  lessons  learned 
from  projects  funded  under  this 
program.  If  he  does  so,  projects  will  be 
required  to  cooperate  with  the  conduct 


of  the  study,  by  sharing  their 
experiences,  project  evaluations,  and 
data. 

Regarding  priority  1,  the  Secretary 
believes  that  technology  can  be  used  to 
improve  instruction  and  assessment  in 
mathematics  and  science  and  provide 
all  students  with  greater  opportunity  to 
leam  in  accordance  with  state  content 
and  student  performance  standards.  The 
Secretary'  believes  that  developments  in 
technology  have  great  promise  for 
helping  to  attain  National  Education 
Goal  Five,  that  by  the  Year  2000.  United 
States  students  will  be  first  in  the  world 
in  mathematics  and  science 
achievement;  however,  he  sees  ample 
evidence  that  many  teachers  are  not 
confident  about  using  these  resources  in 
the  classroom.  The  scope  of  these 
projects  may  include  professional 
development  in  the  use  of  technology 
for  assessment  of  student  learning.  For 
purposes  of  substantiating  that  two  or 
more  schools  assisted  under  this 
priority  ser\'e  underachieving  students, 
Lhe  applicant  may  cite  test  scores,  drop- 
out rates.  Chapter  I  eligibility,  or  similar 
indices. 

Regarding  priority  2,  the  Set:retary  is 
concerned  that  the  Nation's  schools 
encourage  too  few  minority  and  female 
students  to  study  and  pursue  careers  in 
the  fields  of  mathematics  and  science. 
The  Secretary  believes  that  the  well- 
documented  underrepresentation  of 
minorities  and  women  in  these 
disciplines  represents  a  waste  of  human 
talent  that  the  Nation  can  ill  afford.  This 
priority  will  therefore  support,  and 
learn  from,  projects  that  seek  to 
stimulate  and  sustain  the  interest  and 
attainments  of  female  and  minority 
children  in  mathematics  and  science. 

Regarding  priority  3.  the  Secretary 
believes  that  environmental  education 
can  stimulate  students'  interest  in 
scientific  fields  and  enhance  their 
understanding  of  these  disciplines.  The 
Secretary  also  believes  that 
environmental  issues  are  important  in 
their  own  right  and  are,  therefore, 
em.inently  worthy  of  study.  The 
Secretary  finds,  however,  that 
environmental  education  programs  of 
high  quality  are  available  in  too  few  of 
the  Nation's  schools,  in  part  because 
American  teachers  ha\  e  very  limited 
opportunities  to  increa.se  their 
knowledge  of  environmental  issues  and 
to  leam  tJhe  most  successful  means  of 
providing  environmental  education.  The 
Secretary  proposes,  therefore,  to  support 
and  learn  from  projects  in  professional 
development  for  teachers  in 
environmental  education. 

The  Secretary  draws  to  the  attention 
of  potential  applicants  responding  to 
priority  3  the  National  Consortium  for 


Environmental  Education  and  Training 
(NCEET)  at  the  University  of  Michigan, 
an  undertaking  funded  by  the 
Environmental  Protection  Agency  under 
Section  5  of  the  National  Environmental 
Education  Act  of  1990.  NCEET's 
primary  emphasis  is  professional 
development  for  teachers  in 
environmental  education.  Potential 
applicants  should  consult  with  NCEET 
to  ensure  that  their  projects  are  not 
duplicative  of  the  National 
Consortium's  efforts. 

On  November  12, 1993,  the  Secretary 
announced  in  the  Federal  Register  (53 
FR  60007)  a  proposed  priority  for  the 
Eisenhower  National  Program  in  model 
professional  development  in  the  use  of 
technology  for  mathematics  and  science 
instruction.  After  considering  the  intent 
of  the  Senate  Report  that  accompanied 
tlie  Fiscal  Year  1994  Department  of 
Education  Appropriations  Act,  the 
Secjretary  proposed  two  additional 
priorities.  These  proposed  priorities 
were  announced  on  February  28,  1994 
in  the  Federal  Register  (59  FR  9610). 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  umler  this  competition  is 
published  in  a  separate  notice  in  this  issue 
of  the  Federal  Register. 

Analysis  of  the  Comments  and  Changes 

In  response  to  the  Secretar>''s 
invitation  in  the  notices  of  proposed 
priorities  several  parties  submitted 
comments.  An  analysis  of  the  comments 
and  of  the  changes  in  the  priorities  since 
publication  of  the  notices  of  proposed 
priorities  follows. 

Notice  of  Proposed  Priority  Publis,hed 
on  Xovemher  12.  1993 

Comment:  One  commenter  pointed 
out  that  technology  projects  are 
hardware  intensive.  The  commenter 
therefore  suggested  that  the  portion  of 
grant  funding  available  for  purchase  or 
lease  of  appropriate  hardware,  software, 
and  communications  services  or  tariffs 
for  use  in  these  projects  be  greater  than 
is  traditionally  available  in  many  grants. 
Another  commenter  urged  that  the 
Department  allow  up  to  50%  of  tlie  total 
Federal  portion  of  the  project  budget. 
rather  than  the  20%  stipulated  in  the 
priority,  to  be  used  for  purchase  of  items 
such  as  hardware.  This  commenter 
believed  that  this  change  would  result 
in  greater  num.bers  of  applications  from 
districts  that  have  relatively  few 
resources  for  the  purchase  of 
technology. 

Discussion:  In  this  priority  the 
Se<:retary  wishes  to  emphasize 
professional  development,  rather  than 
equipment  purchase,  and  thus  does  not 
wish  to  reduce  the  proportion  of  Federal 
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fupds  available  for  inservice  education. 
The  Secretary  notes  that,  in  their  efforts 
to  obtain  additional  funds  to  be  used  for 
purchase  of  hardware,  software,  and 
other  such  items,  applicants  should 
ha\  t  available  the  joint  resources  of  the 
partnerships  that  are  to  be  formed  i: rider 
thii  priority.  The  Secretary- 
acknowledges,  however,  that  the  type  of 
projects  to  be  supported  under  this 
prica-ity  may  require  a  significant  i.^iitial 
investment  in  tech::ology-relr.tcd 
ro  sources. 

C/;G7Jges:  The  priority  hcs  been 
revised  to 'Stole  that  up  to  one-third  of 
the  total  rederal  iiinds  approved  for 
yei  It  one  a^d  up  to  15  percent  of  tJie 
Fec^ral  funds  approved  in  yea.'^s  two 
ar.dithree  may  be  expended  to  purchase 
or  Iqase  hardware.  r^)ftwGre,  ar^d 
coi  ^lunications  services  or  tariffs. 

C'piTi:7it'r.t:  One  cemmenftT  urgi-d  that 
a  p  :i|rticR  of  funds  made  available 
thr  ibgh  tliis  priority  be  used  for 
pre  service  progrenis.  such  as  those  that 
wc  ild  help  faculty  in  schools  of 
education  to  provide  exemplary  niodels 
of  vhe  Mse  of  technology  in  teaching. 

IHscussior:  The  Secretary  agrees  that 
pieservice  programs  can  play  a  critical 
roli;  in  preparing  teachers  to  use 
tec  inology  effectively  in  the  classroom. 
Tht-  current  priority,  hovvnv^^r.  was 
dosij^ned  for  insert  ice  prcfossional 
do\|e!opmcnt,  where  ample  need  for 
improvement  e.xists.  Given  the  reiaiively 
lirniled  amount  of  funding  available  for 
thepe  priorities,  the  Secretary  does  not 
wish  to  dilute  the  purpose  or 
effectiveness  of  the  priority  by 
brohdening  it  to  encompass  preserv  ice 
prqgrams.  The  St»cretar>'  will,  however. 
exa;niine  possible  opportunities  to 
support  preservice  programs  in  future 
technology-related  grant  priorities. 

C  ^cnges;  None. 

Comment:  One  commenter  suggested 
tha  partnerships  formed  to  develop  and 
imp  ement  project  activities  include 
rep)-esent3tives  of  the  Statewide 
Syfjtemic  Initiative  (SSI)  pro^j.^m 
funifled  by  the  National  Science 
Foundation. 

ZJ?5c:jy5;on:The  .Secretary  believes 
that,  insofar  as  the  SSI  program  involves 
professional  development,  this 
coqiment  is  already  addressed  in  the 
priority's  requirement  that  projects 
codndmate  their  work  witl:  other 
professional  development  efforts  in 
mai  bemiitics  and  scifcn<:e  education. 

CAc.fjgesNone. 

Cdmment:  One  commenter  urged  that 
principals  be  allowed  to  designate 
periiins  knowledgeable  in  fecl;nolo3y  to 
sor>e  in  the  principal's  stead  on  the 
advisory  committees  that  will  guide  the 
pioiects. 


D/scussion:  The  Secretary  points  out 
that  the  priority  does  not  preclude 
participation  on  the  advisory 
committees  by  persons  who  have  been 
chosen  by  principals  and  who  are 
particularly  knowledgeable  in 
technology'.  The  Secretary  believes  that 
the  presence  of  a  principal  himself  or 
herself  on  an  advisory  committee 
represents  a  personal  commitment  that 
could  be  vital  to  the  iindertaking's 
success.  In  addition,  in  light  of  the 
many-faceted  professional  development 
activities  envisioned  in  the  priority,  the 
Secretary-  believes  that  the  advisory 
c:cmmittee  needs  the  breadth  of 
knowledge  and  management 
perspectives  that  principals  can  bring. 

Cfiuiigxis:  None. 

Comment:  One  commenter  suggested 
that  the  priority  require  the 
participation  of  teachers  of  English  as  a 
second  language  (ESL)  to  enhance  the 
etlectivcr.css  of  the  program  in  schools 
ser.  ing  underachieving  students  whose 
native  language  is  not  English. 

Discussion:  The  Secretary  notes  that 
the  priority  allows  for  inclusion  of  ESL 
teachers  in  project  activities.  The 
priority  requires  the  involvement  of  two 
or  more  schools  serving  underachieving 
students  and  the  ifjclusion  of  Ihe 
majority  cf.  if  not  all.  the  mathematics 
and  science  teachers  in  participating 
schools.  E^L  teaclie.'-s  who  provide 
ias'rjction  in  matheuiatics  and  science 
at  project  site  schools  are  thus  likely  to 
participate  in  the  profes-sional 
development  activities  that  are  part  of 
the  project.  Li  the  interest  of  allowing 
the  greatest  amount  of  flexibility  and 
variety  in  the  projects  that  are  funded, 
the  Secretary  does  not  wish  to  add 
further  requirements  concerning 
inclusion  of  teachers. 

Changes:  None. 

Comment:  One  commenter  suggested 
that,  in  addition  to  requiring  integration 
of  academic  content  and  pedagogical 
components,  the  priority  should  provide 
a  focus  on  the  intordi.sciphnar)-  nature 
of  mathematics  and  scienc-e  education. 

Discussion:  The  Secretary  observes 
that  the  priority  would  not  preclude 
sur;h  a  focus.  The  Secjotary  wishes  to 
allow  potential  applicants  flexibility  to 
design  projects  that  respond  to  local  and 
State  needs,  and  thus  does  not  desire  to 
restrict  applicants'  choice  of  emphases. 

Changes:  None. 

Comment:  One  commenter  pointed 
OLit  that  technology  provides  the  teache"- 
vvith  an  opportunity  to  assess  each 
student's  learning  on  a  near-continuous 
basis,  thus  enabling  the  teacher  to  adjust 
instnK:tion  to  fit  the  needs  of  both 
individual  learners  end  groups  of 
students  throughout  the  course  of  a 
Ita.Tiing  sequence.  Technology  can  thus 


maximize  the  usefulness  of  assessment 
by  making  it  an  integral  part,  of  learning, 
the  commenter  argued.  The  commenter 
urged  that  the  priority  be  expanded  to 
include  attention  to  tlie  use  of 
technology  for  student  assessment 
aimed  at  continuous  monitoring  and 
improvement  of  learning. 

Discussion:  The  Secretary  recognizes 
that  technology  can  provide  improved 
methods  of  e^sessing  student  progress 
and  thus  can  contribute  to  student 
learning.  The  Secretary  does  not 
exchide  teacher  professional 
development  in  the  use  of  technology 
for  student  as.'=es.«;ment. 

Changes:  None. 

Notice  of  Proposed  Friorities  Published 
on  February  28,  1994 

Commpnt:  One  ccmmenter  strongly 
suppor'od  t';o  emphasis  on  women  and 
minorities,  as  v/ell  ss  the  emphasis  on 
envircnmenta!  education.  The 
commentsr  also  suggested  adding  a 
priority,  or  mentioning  the  possibility 
of.  the  development  and  incorporation 
of  service  learning  in  projects. 

Discussion:  The  Secretary  observes 
that  the  priorities  would  not  necessarily 
preclude  such  b  focus.  The  Secretary 
wishes  to  allow  potential  spplicants 
fle.>jbiiity  to  design  projects  that 
resp.ond  to  local  and  State  needs,  and 
thus  does  not  desire  to  restrict 
applicants'  choice  of  emphases. 

Changes:  None. 

Cow.ment:  Two  commenlers  strongly 
argued  against  limiting  one  priority  to 
environmental  education.  They  felt  that 
it  is  unneces.sar)'  and  unwise  to  focus 
limited  funding  for  professional 
developrpent  on  e  particular  field  of 
science.  One  commenter  stated  »liat 
most  teachers  teach  m.cre  than  one 
science  and  therefore  need 
reinforcement  in  more  than  one  field. 

Discussion:  The  Secretary'  believes 
that  environmental  education  is  one 
way  to  stim.ulate  students'  interest  in 
scientific  fields.  The  Secretary  also 
believes  that  environmental  education 
involves  several  different  scientific 
fields  and  will  therefore  enhance 
teachers'  ability  to  teach  science 
generally. 

Changes:  None. 

Comment:  One  commenter  supported 
the  encouragement  of  women  and 
minorities  in  mathematics  and  science. 
However,  the  com.inenter  urged  tfiat  the 
priority  provide  opportunities  and 
f-.inds  for  selected  projects  to  do 
controlled  studies,  with  longer  term 
follow  up  of  their  impact. 

Discussion:  The  Secretary  requires 
these  projects  to  evaluate  les,sons 
learned  about  promoting  the  interest 
and  attainment  of  women  and 
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minorities  in  mathematics  and  science 
and  expects  the  findings  to  be  widely 
di.sseminated.  This  requirement  does 
not  preclude  the  use  of  controlled 
evaluation  studies  for  these  purposes. 
However,  projects  funded  under  this 
priority  must  be  "model"  projects 
designed  themselves  to  stimulate  and 
sustain  the  interest  and  attainments  of 
females  and  minority  children  in 
mathematics  and  science.  The  Secretary 
will  not  support  projects  under  this 
priority  which  are  solely  for  the  purpose 
of  conducting  research  and  evaluation 
in  this  area. 

Changes:  None. 

Comment:  One  commenter  strongly 
supported  programs  attracting  femairs 
and  minorities  to  careers  in 
mathematics  and  science.  However, 
referencing  the  Senate  report  language 
cited  in  the  February  28. 1994,  Notice  of 
Proposed  Priority  issued  by  the 
Kisenhower  National  Program.  Uie 
comnii'nter  questioned  the  Secretan^'s 
intent  to  fund  the  priority  on 
environmental  education  because  it 
would  dilute  Congressional  intert!  to 
respond  to  the  needs  of  women  and 
minorities  in  mathematics  and  science, 
and  in  any  event  mathematics  and 
science  high  schools  would  be  teaching 
environmental  education. 

Discussion:  The  Secretary  believes  the 
commenter  overlooked  a  provision  of 
the  Senate  report  directing  the 
Department  of  Education  to  support 
work  in  environmental  education. 

Changes:  None. 

Absolute  Priorities 

Under  34  CFR  75.105(c)(3)  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  one 
of  the  following  priorities.  Each 
application  shall  respond  to  only  one  of 
the  three  priorities,  although  an 
applicant  could  submit  more  than  one 
application  to  respond  to  more  than  one 
priority.  The  Secretar>'  funds  under  this 
competition  only  applications  that  meet 
one  of  these  absolute  priorities: 

Absolute  Priority  1 — Teacher 
Professional  Development  in  the  Use  of 
Technology  for  Mathematics  and 
Science  Education 

The  Secretary  will  support  model 
projects  that  demonstrate  effective  wa\s 
of  strengthening  teachers'  abilities  to 
use  technology  in  the  classroom  for  the 
improvement  of  teaching  and  learning 
in  mathematics  and  science  at  the 
elementarv'  or  secondary  school  levels, 
or  both. 

Required  Activities:  Each  project 
must: 

(a)  Form  a  partnership  to  develop  and 
implement  project  activities. 


Partnerships  must  include  one  or  more 
of  each  of  the  following  parties:  local 
educational  agency  or  private  school(s). 
State  educational  agency,  institution  of 
higher  education,  and  private  sector 
party  with  expertise  in  technology. 
Partners  must  contribute  resources  to 
the  operation  of  the  project. 
Programming  must  be  designed  in 
consultation  with  professionals  who  are 
experts  in  the  applicable  subject  matter, 
educational  levels,  and  technologies  to 
be  used  in  the  project.  Projects  must  be 
coordinated  with  other  professional 
development  efforts  in  mathematics  and 
science  education,  particularly  with  the 
Eisenhower  State  Grant  Program. 

(b)  E.stablish  an  advisory  committee  to 
guide  the  project.  The  advisory 
committee  must  include  representation 
from  each  of  the  partners  to  the 
application,  plus  principals  of  project 
site  schools  and  classroom  teachers 
participating  in  the  project. 

(c)  Involve  two  or  more  schools 
serving  underachieving  students  in  the 
project. 

(d)  Involve  the  majority  of,  if  not  all, 
teachers  of  mathematics  and  science  in 
the  participating  schools  in  project 
activities.  Participating  teachers  must 
implement  the  use  of  technology  in 
their  teaching  of  mathematics  and 
science. 

(e)  Provide  participating  teachers  with 
sustained,  intensive,  high-quality 
professional  development  activities  that 
focus  on  the  use  of  technology  to 
improve  classroom  instruction  in 
mathematics  and  science.  Project 
activities  must  reflect  relevant  research 
on  teaching  and  learning,  as  well  as  the 
experiences  of  the  partners  and 
participating  teachers.  Activities  must 
integrate  academic  content  and 
pedagogical  components,  and  be 
delivered  largely  on-site  (i.e..  in  schools 
or  districts)  for  groups  of  teachers 
working  cooperatively. 

(f)  Provide  participating  teachers  with 
forums  for  interaction  and  with  access 
to  sources  of  technical  assistance 
outside  their  schools.  Projects  must 
require  that  participating  teachers 

(  ollaborate  with  each  other  and  that 
they  participate  in  electronic 
networking  with  other  teachers, 
including  teachers  participating  in  other 
projects  funded  under  this  program,  to 
share  experiences  ajid  knowledge  about 
how  to  improve  student  learning 
through  the  use  of  technology  in 
instruction. 

Projects  may  use  up  to  one-third  of 
the  total  Federal  portion  of  the  project 
budget  for  year  one  and  no  more  than 
1 5  percent  in  years  two  and  three  to 
purchase  or  lease  appropriate  hardware, 
software,  and  communications  services 


or  tariffs  for  use  in  these  projects.  In 
addition,  projects  must  provide,  using 
non-Federal  funds,  some  of  the 
hardware,  software,  and  other 
requirements  of  the  technology  to  be 
used  in  these  projects. 

(g)  Evaluate  lessons  learned  about 
effective  teacher  professional 
development  in  the  use  of  technology  to 
improve  mathematics  end  science 
teaching  and  learning,  and  use  the 
information  to  improve  the  project  on  a 
continuing  basis.  Evaluations  must 
address  the  characteristics  of 
participating  teachers  and  students,  the 
technologies  used  and  their  relative 
effec-tiveness,  and  the  effects  on 
teaching  and  learning  of  the  u.se  of 
technology  in  instruction  in 
mathematics  and  science.  Evaluations 
must  include  a  mid-course,  on-site 
review  by  an  outside  panel,  including 
experts  in  the  u.se  of  technology  in 
instniction  and  classroom  teachers  with 
successful  experience  in  using 
technology  to  improve  instruction. 

(h)  Disseminate  lessons  learned  to 
other  schools  participating  in  the 
program,  and  to  others  such  as  schools 
with  similar  needs  in  the  project  site 
State,  institutions  and  organizations 
providing  pre-service  and  in-ser.  ice 
teacher  development  programs  in  the 
project  site  Slate,  and  other  interested 
parties  that  could  benefit  from  this 
information.  Dissem.ination  must  begin 
while  the  project  is  In  progress  and  use 
electronic  as  well  as  other  forms  of 
communication.  Applicants  may  request 
Federal  funding  to  support 
dissemination  activities,  including 
travel  for  dissemination,  in  amounts  not 
to  exceed  20%  of  the  total  Federal 
portion  of  the  project  budget.  Projects 
must  participate  in  meetings  of  the 
Eisenhower  Program  held  annually  in 
Washington,  DC. 

Absolute  Priority  2 — Encouraging 
Female  and  Minority  Students  in 
Mathematics  and  Science 

The  Secretary  will  support  model 
projects  designed  to  slim.ulate  and 
sustain  the  interest  and  attainments  of 
female  and  minority  children  in 
mathematics  and  science. 

Each  project  must:  (a)  Make  use  of 
research  and  the  experience  of  projects 
that  have  achieved  success  in  the  area 
of  the  priority. 

fb)  Collaborate  in  the  planning  and 
operation  of  the  project  with  the  State 
science  teachers'  association  and/or  the 
State  mathematics  teachers'  association 
and  with  at  least  one  other  party  such 
as  a  school,  another  educational 
institution,  a  local  or  state  educational 
agency,  a  national  education 
organization,  a  science-technology 
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center,  or  private  sector  parties;  and 
with  these  other  parties,  develop  plans 
for  continuing  project  activities  after 
Federal  support  has  ended. 

(c)  Evaluate  lessons  learned  firoin  the 
project  and  use  them  to  improve 
activities  on  a  continuing  basis. 

(d)  Disseminate  lessons  learned  to 
interested  parties.  Dissemination  must 
begin  while  the  project  is  in  progress 
and  use  electronic  as  well  as  other  forms 
of  communication. 

(e)  In  the  case  of  projects  serving 
elementary  and  middle  schools, 
increase  teachers'  own  mastery  of 
mathematics  and  science  in  order  to 
increase  their  confidence  and  skill  in 
teaching  these  subjects  (including  skills 
in  providing  hands-on  learning). 

(0  Involve  parents  and  conmiunity 
members  as  role  models  and/or  mentors 
for  female  and  minority  children. 

Absolute  Priority  3 — Science-Based 
Teacher  Professional  Development  in 
Environmental  Education 

The  5>ecretary  will  support  model 
science-based  professional  development 
projects  designed  to  improve  student 
achievement  in  environmental 
education. 

Each  project  must:  (a)  Make  use  of 
research  and  the  expori'jnce  of  projects 


that  have  achieved  success  in  the  area 
of  the  priority. 

(b)  Collaborate  in  the  planning  and 
operation  of  the  project  with  at  least  two 
other  parties  such  as  schools,  other 
educational  institutions,  local  or  state 
educational  agencies,  national 
education  organizations,  science- 
technology  centers,  or  private  sector 
parties;  with  these  other  parties, 
develop  plans  for  continuing  project 
activities  after  Federal  support  has 
ended. 

(c)  Use  environmental  education  as  a 
means  to  enhance  students'  interest, 
literacy,  and  achievement  In  science. 

(d)  Increase  teachers'  own  mastery  of 
environmental  issues,  including  related 
scientific  issues. 

(e)  Train  teachers  to  develop  varied 
learning  experiences  for  students  in 
environmental  education  that  include 
field  components  and  the  study  of 
individual  themes,  such  as  ecosystems 
(e.g..  wetlands),  the  water  cycle,  and 
global  climnte  change;  and  enable 
teachers  to  pilot-test  these  varied 
learning  experiences  with  students. 

(0  Evaluate  lessons  learned  from  the 
project  and  use  them  to  Improve 
activities  on  a  continuing  basis. 

(g)  Disseminate  lessons  learned  to 
interested  parties.  Dissemination  must 
begin  while  the  projeci  is  in  progress 


and  use  electronic  as  well  as  other  forms 
of  communication. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  propo.sed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  final 
notification  of  the  Department's  specific 
plans  and  actions  for  tliis  program. 

Applicable  Program  Regulations:  34 
CFR  part  755. 

Program  Authority:  20  U.S.C.  2992. 
(Catalog  of  Federal  Domostic  Assistance 
Number  84.568,  Dwight  D.  Eisenhower 
National  Program  for  Mathomatirs  and 
Science  Education) 

Datod:  April  26. 1994. 
Sharon  P.  Robinson, 
Assistant  Secretary.  Office  of  Eduiational 
Research  and  Improvement. 
[PR  Doc.  94-10483  Filed  5-2-94:  8:45  am] 
siujNO  cooe  4000-01-p 
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DEPARTMENT  OF  EDUCATION 
(CFOA  No.  84.168T1 

Dwight  D.  Eisenhower  National 
Program  for  Mathematics  and  Science 
Education:  Mode!  Protesstonal 
Development  in  the  Use  of  Technology 
tor  Mathematics  and  Science 
Instruction.  Modei  Projects  in 
Encouraging  Female  and  Minority 
Students  in  Mathematics  and  Science, 
and  Model  Science- Based  Protess^oRal 
Deveiopment  Projcjcts  in 
Environmental  Education;  Notice 
Inviting  Applications  tot  New  Awjrcfs 
for  Fiscal  Year  1994 

Fiirposf  of  /'.-igra./i:  lo  ;-«v>  ;ir-J  ^;r.!lJf  v 
to  support  pn)jt>i  ts  of  n.jtional 
sigr.ificarif.e  dt*sign«fi  to  i:uj»rove 
)i;.slrut:tioi;  in  fr.a'..*:em.)li(  .•.  irti  sjurx  t* 
ID  the  natio.'i!.  elenienfary  arid 
•;tH;or.d.ir>'  sthoo's.  a-)d  iiit  nvi'-c  tl'f 
c'CCHSS  vi  <iil  students  1.)  sinh 
instrut.tiou. 

Eliiiitile  Api'tii  u;:/-.  The  Sf  t.ri-'jry 
may  award  j:''nnt:-  to  Suiti*  edin;aiio;i.il 
<)gern;it!S,  I.x^!  tducatioiKil  ,'!giii:i  i»^s. 
institutions  of  higher  edu<  titiun,  md 
publi(  and  ^jrivile  noiiprofil 
organizations,  ii.t.ludin^  nii-st-i.;r.s. 
libraries,  ed-.K.atiom!  l-.:levisjo.i 
producers,  distnbufor^,  and  statnii.s. 
and  professional  s<  ier.ro,  nuthemi.tik.s. 
and  engineeri)?;,^  sot^ieties  and 
asso«.iL»?ions. 

Dfodline  For  Tninsmitinl  of 
Applications:  July  5,  1W4. 
-  Dt-adline  For  lntt^rgoventint^nfi:t 
Hi'\ifw.  SepterTiher  5   l?iQ4. 


Af  plications  Availuble:  May  20.  1994. 

AvaihbSti  Funds:  $3,000,000. 

Estimatfd  Bange  of  Awards: 
S.'O0.0CHi-S.^G0.O00. 

Estimated  Avvragc  Size  rf  A\*>atds: 
$250,0i»0. 

F.^tin^att'd  Numbur  of  Awards:  12 

Note:  The  Dep.irtm-.ir.t  is  r.ot  boiicd  by  ajjy 
i-'-timatfS  in  this  Dot!r.«. 

/'rf'/'»cf  Fr-riod:  Vp  to  36  months. 

F'aci>^tii  Pfhod:  12  nionths. 

Applicable  Fi:g-ihtioni,:  (a)  The 
Ldiiiitif  R  Dt*pnrtr.x>.nt  O^nfrral 
Adrriiiiiitr^tion  Regulations  fEIXJAR}  in 
34  CJ-R  parts  74.  7?,,  7fi.  77,  70,  HO.  81, 
as  iiiid  86,  and  (b)  Thn  rvgulatio^s  for 
this  proRrim  in  34  CFR  part  7.55. 

Pn,:h!y 

Tt.'O  priorities  in  the  notit «  of  Trial 
priorities  for  this  compctilion  ns 
pi-blishbd  'isewhers  in  this  issue  ol  the 
Federal  Register  <.pp!y  to  this 
•  ;o!npt-'iticn.  Only  applirations  :inder 
U."se  priorities  will  be  considered.  This 
prof'.t  iin  dP.d  pnoriaes  support  (]o«i.s 
20i'0,  the  President's  slraft^gy  for  movinc 
the  Nation  toward  athjt.-vement  of  the 
Narior^il  Education  Crt^als 

.SeA.t-tion  Critana 

In  nvjluoting  appli';itions  for  jErant-". 
ur.drr  this  competition,  the  SHt.ntnry 
uses  the  neJeclicn  criteria  in  34  C.VH 
7.')5.32. 

The  program  reg^jluijons  ia  34  CIFR 
75?i.30ft»)  provide  that  the  5ier.rvt.iry  may 
iiward  up  to  100  paints  for  the  selection 
rriteria,  including  a  reserved  10  points 


For  this  compstifion,  the  Secretary 
i^jsfributes  the  10  points  as  follows: 

Qmlity  ofKfy  Pers.otmt'l  (.34  CFR 
73'>.32lh)).  Five  points  are  added  to  this 
txiteriou  for  .=»  possible  total  of  10  points 

KxcAuation  Plan  (34  CFR  755.32(d)). 
Five  points  nre  added  to  this  criteron 
for  d  possible  total  of  15  points. 
FOR  APPLICATIONS  OR  INFORMATfON 
CONTACT:  Liz  Barnes  or  Annora  Dorsey, 
U.S.  D'^partment  of  Education.  555  New 
lersey  Avensie,  NW..  Washington,  DC 
2!;::oa-.'iS43.  Telephone  (202)  219-2164 
hid/Viduals  who  use  a 
ti  I'cornmunications  device  (or  the  deaf 
(IT)!'))  may  call  ths  Federal  Inforn.ition 
Relay  S^rvit  3  (FIRS)  at  l-HOO-fi77-?.33'l 
between  8  a.m.  and  «  p.m..  E.i-;:»>ni  tine. 
Mr.nd  iy  throujih  Friday. 

Information  about  the  Department's 
(u.'jdirg  opportunities,  includir.g  copie.- 
of  applit.ation  notices  for  diNcn^tioiUtry 
gr-mt  c  crapefitioii.s.  t  an  l*  vifrAi-d  u  i 
the  Department's  electronic,  bulletin 
bo.-ird  (FD  Board),  telephone  (202)  2f-!K 
9<^,'i');  or  on  the  Internet  Gopher  Scrvt'r 
at  r-OPl iFR.FD.GOV  (under 
Aiinotincenients,  Bulletuis;  and  Press 
Releaser:).  However,  the  official 
npplii.a'icn  riotlre  for  a  discretj^tn,iry 
grant  competition  is  the  notice 
puh)>sbed  in  the  Federal  Register. 

Plre.graa»  Authority:  20  I  '..S  C  2492. 

D.)!.d  AprI  2tt,  14P4 
Sharoo  Robinson, 

Assistant  SiKKtjryfj!  Educational  lU'-.^.-Gr.  tt 
and  hnprovHmt^nt. 

P  K  D-K   '44-10484  Filed  5-2->«4,  8  4>  .unl 
BILUMO  COCC  «00O-0t-P 
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Part  V 


Department  of 
Housing  and  Urban 
Development 


Office  of  the  Assistant  Secretary  for 
Housing-^Federal  Housing  Commissioner 

24  CFR  Part  880,  et  al. 
Preferences  for  Elderly  Families  In 
Certain  Section  8  Housing;  and 
Reservation  of  Units  for  Disat>led 
Families;  Interim  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Parts  880,  881,  883,  884,  and 
886 

[Docket  No.  R-94-1719;  FR-3465-1-01] 
RIN  2502-AG05 

Preference  for  Elderly  Families  in 
Certain  Section  8  Housing;  and 
Reservation  of  Units  for  Disabled 
Families 

agency:  Office  of  the  AssFstant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Interim  rule. 


SUMMARY:  This  interim  rule  amends  ihe 
Department's  section  8  regulations  for 
newly  constnicted  and  substantially 
rehabilitated  housing  projects  to  provide 
for  the  system  of  occupancy  preferences 
in  certain  section  8  assisted  housing 
authorized  by  subtitle  D  of  title  VI  of  the 
Housing  and  Community  Development 
Act  of  1992.  Subtitle  D  allow  owners  of 
section  8  projects  originally  designed 
primarily  for  occupancy  by  elderly 
families  to  provide  preferences  to 
elderly  families  in  selecting  tenants  for 
available  units  in  those  projects.  Owners 
that  eled  to  provide  preferences  to 
elderly  families  as  authorized  by 
subtitle  D  al-so  must  resen-e  no  less  than 
a  statutorily  determined  number  of  units 
for  disabled  families  who  are  not  elderly 
or  near-elderly  families. 

The  Supplementary  Information 
section  of  this  document  provides 
further  information  on  the  specific 
amendments  to  be  made  to  the  seciion 
8  regulations  in  parts  880.  831.  883,  884 
and  886,  and  explains  the  Department's 
reasons  for  issuing  this  rule  as  an 
interim  rule. 

DATES:  Effective  date:  June  2,  1994 
through  May  3. 1995. 

Comments  due  date:  )uly  5,  1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  interim  rule  to  the  Rules  Docket 
Clerk,  room  10276.  Office  of  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
S\V.,  Washington.  DC  20410-0500. 
Comments  should  refer  to  the  above 
docket  number  and  title.  A  copy  of  each 
comment  submitted  will  be  available  for 
public  inspection  and  copying  between 
7:30  a.m.  and  5:30  p.m.  weekdays  at  the 
above  addres.s.  Facsimile  (FAX) 
comments  are  not  acceptable. 


FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Milner.  Acting  Director  of  the 
Office  of  Elderly  and  Assisted  Housing. 
Office  of  Housing.  Department  of 
Housing  and  Urban  Development,  room 
6130.  or  Albert  Sullivan,  Director  of  the 
Office  of  Multifamily  Management, 
room  6160,  451  Seventh  Street.  S\V., 
Washington,  DC  20410.  Telephone 
number  (202)  708-4542  (voice)  for  Ms. 
Milner:  (202)  708-3730  for  Mr.  Sullivan; 
or  (202)  708-4594  (TDD).  (These 
telephone  numbers  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Subtitle  D  (sec;tions  651-661;  codified 
at  42  U.S.C.  13611-13620)of  title  VI  of 
the  Housing  and  Community 
Development  Act  of  1992  (Pub.  L.  102- 
550.  approved  October  28,  1992) 
(hereafter.  "1992  HCD  Act")  is  entitled 
"Authority  to  Provide  Preferences  for 
Elderly  Residents  and  Units  for  Disabled 
Residents  '  in  Certain  Section  8  Assisted 
Housing,  '  and  allows  an  owner  of  a 
covered  section  8  housing  project  to 
elect  to  provide  preferences  to  elderly 
families  in  selecting  tenants  for 
available  units  in  the  project,  subject  to 
certain  statutory  requirements.  An 
owner  who  elects  to  provide  preferences 
to  elderly  families  must  al.io  reserve  a 
percentage  of  units,  not  to  be  less  than 


'  Dclnilions  for  'elderly  families"  and  "disabled 
tiiniilies"  are  codiPied  in  section  3(b)  of  the  U.S. 
Housing  Act  of  1937  [1937  Act).  Soi;tion  3(b)  was 
a:n«nded  by  section  621  of  the  1992  IICD  Act. 
Where  the  dennition  for  'Viderly  fdmilies"  h.M. 
sinr.B  1974,  encompa.ssed  di.sabled  families,  the 
amended  .section  3(b)  now  defines  "elderly 
families"  as  families  whose  heads  (or  Ihetr  spoiis^'s) 
or  sole  members  are  persons  at  least  62  years  old 
Thus,  under  the  revised  dofinition.  a  disabled 
person  does  not  qualify  as  an  elderly  family  solely 
hi.'cause  of  iho  person's  disability. 

.Section  3(h)  defines  "disabled  farr.ilies"  lo  mean 
families  whose  heads  (or  their  spou.s«»s)  or  sola 
members  are  persons  with  disabiliiies.  "Person  v.  ith 
disabilities"  is  defined  to  mean  a  person  who:  (1) 
has  a  disiibility  as  defined  in  sec  tion  223  of  the 
Social  Security  Act:  (2)  is  determined  pursuant  to 
regulations  i.ssuod  by  the  Secretary  of  HL'D,  to  have 
a  phvsical,  mental  or  emotional  impairment  which 
is  expected  to  be  of  long-continued  and  irdeHniie 
duration,  substantially  impedes  his  or  herabilifv  to 
live  independently,  and  is  of  such  a  nature  that 
such  ability  could  be  improved  by  more  suitable 
housing  conditions:  or  (3)  has  a  developmer.ial 
disability  as  defined  in  se<  tion  102  of  the 
Ilevelopmenta!  Disabilities  Assistance  and  Bill  of 
Rights  Act. 

The  Department's  regulations  for  the  terms 
ilefined  in  .section  3(b)  of  the  1937  Act  for  the 
dssi-sted  housing  programs  are  published  at  24  1>R 
part  812.  While  the  1992  HCD  Act  amendments  to 
section  3ib)  of  Ihe  1937  Act  require  changes  lo  24 
CFR  part  812,  this  rule  does  not  amend  24  CFR  part 
812.  The  Department  will  modify  24  CFR  part  812 
by  sef>arale  rulemaking.  A!,so,  unle.ss  the  context 
indicates  otherwl.so,  reference  to  the  terms  elderly 
families,  dii^abled  families,  and  near-elderly 
families  in  this  preamble  is  reference  to  these  terms 
as  defined  in  section  3(b)  of  the  1937  Act.  as 
amended  bv  .section  621  of  the  19<)2  HCD  Act 


the  percentage  determined  according  lo 
a  formula  set  out  in  the  statute,  for 
disabled  families  who  are  not  elderly  or 
ne-ar-elderly. ' 

This  interim  rule  adopts  in  regulation 
the  system  of  preferences  for  occupancy 
provided  by  subtitle  D,  and  sets  forth 
the  standards  for  determining  whether  a 
project  is  eligible  to  elect  the 
preferences  for  occupancy  provided  by 
subtitle  D.  and  explains  the  effect  of 
such  preferences  on  administration  of 
project  waiting  lists. 

II.  Eligibility  To  Provide  Preferences  for 
Elderly  Residents 

Section  651  of  the  1992  HCD  Act 
provides  in  relevant  part. 
"Inlotwithstanding  any  other  provision 
of  law,  an  owner  of  a  covered  section  8 
housing  project  designed  primarily  for 
occupancy  by  elderly  families,  may  in 
selecting  tenants  for  units  in  the  project 
that  become  available  for  occupancy, 
give  preference  to  elderly  families  who 
liave  applied  for  occupancy  in  the 
housing  *   *   *."  (Emphasis  added.) 

With  regard  to  the  phrase  "designed 
primarily  for  occupancy  by  elderly 
families,"  the  Department  believes  that 
in  using  the  term  "primarily,"  the 
Congress  intended  to  limit  the 
applicability  of  subtitle  D  to  either  the 
section  8  units  in  those  covered  projects 
in  which  a  majority  of  the  section  8 
units  were  designed  for  elderly  families 
(i.e..  seniors ').  or  to  the  section  8  units 
in  covered  projects  where  a  distinct 
portion  of  the  project  (e.g..  a  tower  or  a 
wing  of  a  project,  but  not  just  a  floor) 
exists  in  which  the  majority  of  section 
8  units  were  restricted  to  seniors  only. 
Thus,  section  651  may  apply  to  the 
section  8  units  in  an  entire  project 
originally  designed  primarily  for 
occupancy  by  elderly  families  ("covered 
section  8  housing  project"),'or  section 
651  mav  apply  to  the  .section  8  units  in 
a  portion  of  such  project,  but  only 
where  the  section  8  units  in  this  project 
nr  portion  of  the  project  were  designed 
primarily  for  seniors.  The  preamble 
frequently  uses  the  term  "covered 
section  8  units"  lo  recognize  that  there 
are  partially  assisted  projects  whose 
section  8  units  will  be  covered  by  this 
interim  rule  . 

It  is  important  to  note  that  the 
statutory  system  of  preferences  provided 
by  subtitle  D  is  only  available  to  projects 
which  qualify  as  "covered  sedion  8 


■  Under  sfNtion  3:l>)  of  the  1937  Act.  as  revised 
by  section  621  of  the  1992  HCD  Act.  the  lerm  "neAr- 
elderly  familli^s"  is  defined  as  families  whose  heads 
(or  their  spouses)  or  sole  members  are  persons  who 
are  50-<il  years  old. 

'  As  used  in  thispreamble,  the  term  "s<>niors" 
refers  to  families  whose  heads  of  household,  ihi-ir 
•.jjoiises  or  .sole  members  are  62  years  or  older 
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housing  projects  designed  primarily  for 
occupancy  by  elderly  families."  The 
Department  points  out  that  many 
projects  which  have  section  8  assistance 
are  not  "covered  section  8  housing 
projects  designed  primarily  for 
occupancy  by  elderiy  families"  (as 
defined  in  Section  LA.  of  the  preamble, 
which  follows),  and  may  not  elect  the 
subtitle  D  statutory  system  of 
preferences. 

A.  Covered  Section  8  Housing  Project: 
Section  659 

j  Subtitle  D  and  these  regulations 
diafine  "covered  section  8  housing"  to 
mean  housing  that: 

(1)  was  constructed  or  substantially 
rehabilitated  pursuant  to  assistance 
provided  under  section  8(b)(2)  of  the 
lii^ited  States  Housing  Act  of  1937  (1937 
/\|(it),  as  in  effect  before  October  1. 1983; 

(2)  is  assisted  under  a  contract  for 
assistance  under  such  section;  and 

(3)  was  originally  designed  primarily 
for  occupancy  by  elderly  families. 

1.  Projects  That  are  Newly 
Constructed  or  Substantially 
Rehabilitated  Pursuant  to  Assistance 
Provided  Under  Section  8(b)(2)  of  the 
1837  Act,  as  in  Effect  Before  October  1, 
19B3. 

The  Department  administers  six 
section  8  programs  that  involve  newly 
constructed  or  substantially 
rehabilitated  housing.  However,  the 
system  of  preferences  under  subtitle  D 
does  not  apply  to  all  these  programs. 

The  programs  to  which  subtitle  D 
applies  are: 

(1)  The  section  8  New  Construction 
Program,  24  CFR  part  880; 

(2)  The  Section  8  Substantial 
Rehabilitation  Program.  24  CFR  part 
881; 

(3)  The  State  Housing  Agencies 
program  (insofar  as  it  involves  new 
construction  end  substantial 
rehabilitation).  24  CFR  part  883; 

(4)  The  New  Construction  Set-Aside 
for  Section  515  Rural  Rental  Housing 
Pitojects  Program.  24  CFR  part  884;  and 

(5)  The  Section  S  Housing  Assistance 
Program  for  the  Disposition  of  HUD- 
Owned  Projects  (insofar  as  it  involves 
sijbstantial  rehabilitation).  24  CFR  part 
8^ft.* 

Other  programs  which  may  involve 
seption  8  new  construction  or 


Wl 

24 


'  The  ••Additional  A;ii>isidnce  Program  for  Prcij«cls 
^  HUD-Insured  and  HUD-Held  Mortgages^  (see 

CFR  part  886.  subpart  A)  involves  o:ily  existing 
ho(i»ing.  However,  the  "Section  8  Housing 
A.stistance  Program  for  the  Disposition  of  HUD- 
ONvined  Projectj^^  (see  24  CHH  part  886.  subpart  CI 
inMdIves  substantially  rehabilitated  housing,  in 
adiition  to  existing  housing.  Arcordinglv.  this  rv'.e 
wolild  anipnd  subpart  C  of  24  CFR  pan  8Sf<.  but 
ciily  for  projects  involving  substantirJIy 
rehabilitated  housing. 


substantial  rehabilitation  assistance,  but 
which  are  not  covered  by  the 
preferences  in  subtitle  D  are  identified 
in  section  658  of  the  1992  HCD  Act. 
Under  section  658  of  the  1992  HCD  Act. 
an  owner  of  n  project  (or  portion  of  a 
project)  that  was  originally  designed  for 
occupancy  by  elderiy  families,  and 
assisted  under  the  Section  221(d)(3) 
Below  Market  Interest  Rate  (BMIR) 
progrc.ni,  the  Section  236  Mortgage 
Insurance  and  Interest  Reduction 
Payment  for  Rental  Projects  program,  or 
Section  202  Loans  for  Housing  for  the 
Elderly  or  Handicapped  Program,  may 
continue  to  restrict  occupancy  in  such 
projects  (or  portion  of  such  projects)  to 
elderly  families  in  accordance  with  the 
rules,  standards  and  agreements  in 
effect  when  the  housing  project  was 
developed.  Accordingly,  under  this 
interim  rule,  the  subtitle  D  statutory 
system  of  preferences  does  not  apply  to 
newly  constructed  or  substantially 
rehabilitated  section  8  projects  with 
HUD  insurance  or  assistance  under  any 
of  these  three  programs. '  The 
Department  emphasizes  that  it  is  critical 
that  a  project  owner  understand  the  type 
of  assistance  a  project  receives  to 
determine  eligibility  under  subtitle  D 
and  these  regulations. 

Project  owners  should  note  that  the 
following  types  of  projects  or  assistance 
would  NOT  be  covered  by  this  interim 
rule: 

— Section  202  housing  projects. 

—Section  221(d)(3)  BMIR  housing 
projects. 

— Section  221(d)(4)  retirement  service 
centers  (because  such  projects  have 
FHA  mortgage  insurance  but  no 
section  8  assistance). 

— Section  236  housing  projects. 

— Housing  projects  with  contracts  for 
section  8  loan  management  set  aside 
(unless  the  projects  also  have 
contracts  for  section  8  assistance 
involving  new  construction  or 
substantial  rehabilitation,  in  which    • 
case  the  units  could  be  covered). 

— Housing  projects  with  project-based 
section  8  r<;ntal  certiHcates.  and 

— Section  8  tenant-based  assistance 
programs  (rental  vouchers  and 
certificates). 

2.  Assisted  Under  a  Contract  for 
Assistance  Under  Section  8(b)(2) 

Some  newly  constructed  or 
substantially  rehabilitated  projects  have 


*  Although  in  this  regard,  the  Department  is  aware 
of  no  Section  221(d)(3)  BMIR  projects  or  Section 
236  projwrts  with  Section  8  new  construcMon  or 
subslaniial  reb.abilitaticn  assistance.  As  such,  by  its 
tpmis.  ••covered  section  8  housing"  does  not  seem 
to  encompass  the  Section  236  Mortgage  Insurance 
and  Interest  Reduction  Pa>Tnenl  for  Rental  Projects 
program  or  the  fJection  221(dil3)  BMiR  program 


unassisted  units  and  assisted  units. 
These  projects  are  often  referred  to  as 
"partially  assisted  projects."  Because 
the  statutory  definition  of  "covered 
section  8  housing"  only  applies  to 
housing  that  is  under  a  contract  for 
assistance,  the  subtitle  D  system  of 
preferences  would  not  apply  to 
unassisted  units  in  a  partially  assisted 
project.  Additionally,  nothing  in  this 
regulation  establishes  a  cap  on  the 
number  of  unassisted  units  for  disabled 
families  in  a  partially  assisted  project. 
While  this  regulation  does  not  apply 
to  the  unassisted  units  In  a  partially 
assisted  project,  this  regulation  also 
does  not  relieve  any  owner  of  any 
project,  including  the  owner  of  a 
partially  assisted  project  from 
complying  vith  the  Fair  Housing 
Amendments  Act  of  1988.  section  504  of 
the  Rehabilita.ion  Act  of  1973.  the 
Implementing  regulations  for  these 
statutes,  or  any  other  epplicable 
statutory  or  regulatory  requirement, 
including  the  requirements  of  the 
National  Housing  Act.  with  respect  to 
the  assisted  or  unassisted  units. 
However,  notwithstanding  the 
foregoing,  owners  may  provide  the 
preferences  in  accordance  with  this 
interim  rjle.  with  respect  to  the  assisted 
units. 

3.  Originally  Designed  Primarily  for 
Occupancy  by  Elderly  Families 

The  final  statutory  requirement  for 
qualification  as  a  "covered  section  8 
housing  projecl"  is  that  the  project  must 
have  been  originally  designed  for 
occupancy  by  elderiy  families.  The 
statute  does  not  define  the  term 
"originally"  or  define  the  phrase 
"originally  designed  for  occupancy  by 
elderly  families."  However,  the  House 
Report  offers  some  insight  on  this 
subject.  The  House  Report  suggests  that 
to  qualify  as  housing  originally  designed 
for  occupancy  by  elderly  families,  the 
owner  of  the  project  must  have 
expressed  an  intent  to  create  housing  for 
elderly  tenants  when  the  developer 
negotiated  with  the  Departjncnt  for 
Federal  financial  assistance.  (H.R.  Rept. 
No.  760,  102d  Cong.  2d  Sess.  at  141 
(1992).) '^ 

Because  the  various  types  of  hcasing 
projects  covered  by  this  interim  rule 
were  developed  under  several  different 
programs,  and  over  a  period  of  time 
which  .spans  almost  two  decades,  there 
is  no  uniform  documentation  et  the 
Department  which  evidences  the 
population  group  to  be  served  by  a 
project.  In  many  instances,  the 
application  in  response  to  a  notice  of 
funding  availability  (NOFA)  shows  that 
a  project  was  designed  as  an  elderly 
housing  project.  However,  an  indication 
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of  the  population  group  fo  be  served  by 
the  housing  project  does  not  always 
appear  in  any  one  document. 

in  addition,  because  one  of  the 
previous  definitions  of  "elderly 
families"  in  section  3(b)  of  the  1937  Act 
included  disabled  families,  it  is  not 
always  clear  from  documents  that 
indicate  a  project  was  developed  for 
"elderly  families"  whether  the  project 
for  elderly  families  was  intended  to 
mean  housing  for  the  broader  eligible 
category  of  families  (i.e.,  elderly  families 
and  disabled  families)  or  for  families 
who  qualified  by  virtue  of  age  alone. 
F  urther  confusion  may  be  added  by  the 
fact  that  for  most  of  the  period  when 
this  housing  was  being  developed,  the 
Department  policy  required  all  housing 
for  the  elderly  (defined  by  age)  to 
incorporate  certain  accessible  features 
end  to  design  a  certain  percentage  of  the 
units  to  be  accessible  for  persons  with 
physical  disabilities.  Typically,  these 
units  were  made  available  to  eligible 
fnmilies  with  physical  disabilities, 
regardless  of  age. 

Thus,  in  establishing  whether  a 
project  was  originally  designed 
primarily  for  occupancy  by  elderly 
families  within  the  meaning  of  subtitle 
D,  two  distinctions  must  be  drawn:  (1) 
The  project  was  designed  primarily  for 
elderly  families  (as  opposed  to  non- 
elderly  families);  and  (2)  the  project  was 
designed  for  elderly  families  (i.e., 
seniors),  and  not  designed  for  elderly 
families  under  the  broader  meaning  of 
this  term,  which  formerly  included 
elderly  families  and  disabled  families. 

Recognizing  all  these  factors,  the 
interim  rule  provides  for  supporting 
documentation  to  be  drawn  from  a 
variety  of  sources.  These  sources  are 
identified  as  being  either  "primary" 
sources,  or  "secondary"  sources.  The 
interim  rule  provides  that  if  at  least  one 
of  the  primary  sources  clearly 
establishes  that  a  project  was  originally 
designed  for  elderly  families  (seniors), 
the  owner  of  this  project  mav  elect  the 
system  of  preferences  provided  by 
subtitle  D.  However,  if  another  primary 
source  establishes  a  design  contrary  to 
the  primary  source  upon  which  the 
owner  would  ba<;e  support  that  the 
project  is  a  covered  section  8  housing 
project,  the  owner  cannot  make  the 
election  of  preferences  provided  by 
subtitle  D  without  finding  support  in 
secondar>-  sources.  Secondary  sources 
may  then,  as  discussed  in  this  interim 
rule,  be  u.sed  to  establish  the  use  for 
which  the  project  was  originally 
designed. 

If  tnere  are  no  primary  sources  clearly 
establishing  the  original  design  of  the 
project,  th^n  original  design  may  still  be 
established  through  secondary  sources. 


At  least  two  secondary  sources  must 
support  that  the  project  was  designed  as 
elderly  (seniors)  housing  in  the  absence 
of  primary  documentation  in  order  to 
establish  such  intention  for  elderly 
housing.  Additionally,  in  the  case  of 
conflict  between  primary  sources,  and 
the  owner  chooses  to  rely  on  secondary 
sources,  then  at  least  two  secondary 
sources  must  support  that  the  project 
was  designed  as  elderly  (seniors) 
housing. 

Primary  sources.  Primary  sources  that 
would  evidence  that  a  project  was 
originally  designed  for  occupancy  bv 
elderly  families  (seniors)  include  any  of 
the  following:  the  application  in 
response  to  the  notice  of  funding 
availability  (NOFA);  the  terms  of  the 
NOFA  under  which  the  application  was 
solicited;  the  regulatory  agreement,  the 
loan  commitment,  the  bid  invitation,  the 
owner's  management  plan,  or  any  other 
undenvriting  or  financial  document 
collected  at  or  before  loan  closing.  If  any 
one  of  these  project  documents  clearly 
evidence  that  the  project  was  originally 
designed  primarily  for  elderly  families 
(seniors),  the  owner  would  be  eligible  to 
elect  to  apply  the  system  of  preferences 
provided  under  these  regulations  so 
long  as  the  primary  documents  do  not 
conflict. 

Secondary  sources.  As  discussed 
above,  if  primary  sources  do  not 
evidence  that  the  population  intended 
to  be  served  by  the  project  were  elderly 
families  (seniors),  an  owner  may  elect 
the  system  of  preferences  provided  by 
subtitle  D  if  the  owner  is  able  to 
produce  evidence  from  two  secondary- 
sources  that  clearly  evidence  that  the 
project  was  originally  designed 
primarily  for  elderly  families  (seniors). 
Secondary  sources  include:  (1)  Lease 
records  from  the  earliest  two  years  of 
occupancy  for  which  records  are 
available  shovving  that  occupancy  has 
been  restricted  primarily  to  households 
where  the  head,  spouse,  or  sole  member 
is  62  years  of  age  or  older;  (2)  evidence 
that  services  for  elderly  persons  have 
been  provided,  such  as  ser\  ices  funded 
by  the  Older  Americans  Act, 
transportation  to  senior  citizen  centers, 
or  programs  coordinated  with  the  Area 
Agency  on  Aging;  (3)  project  unit  mix 
with  a  higher  percentage  of  efficiency 
and  one-bedroom  units  (a  secondary 
source  particularly  relevant  to 
distinguishing  elderly  projects  under 
llie  previous  section  3(b)  definition  (in 
which  disabled  families  were  included 
in  the  definition  of  "elderly  families") 
from  non-elderly  projects  and  which  in 
combination  with  other  factors  (such  as 
the  number  of  accessible  units)  may  be 
useful  in  distinguishing  projef:ts  for 
seniors  from  those  serving  the  broader 


definition  of  "elderly  families"  which 
includes  disabled  families);  or  (4)  any 
other  relevant  type  of  historical  data 
unless  clearly  contradicted  by  other 
comparable  evidence. 

As  discussed  above,  the  lack  of 
uniform  documentation,  and  the 
possible  lack  of  distinction  between:  (1) 
Elderly  projects  which  are  seniors 
housing,  and  (2)  elderly  projects  which 
planned  to  serve  disabled  families 
equally  with  seniors,  make  the 
determination  of  whether  a  project  is  a 
"covered  section  8  housing  project"  a 
difficult  one. 

The  Department  is  specifically 
interested  in  public  comment  on  this 
issue,  particularly  with  respect  to  the 
existence  (or  lack  thereof)  of 
documentation  that  would  show  the 
original  population  group  intended  to 
be  .served  by  the  project,  other  types  of 
evidence  that  might  be  considered,  and 
how  to  distinguish  between:  (1)  Projects 
for  elderly  families,  v\'hich  included, 
and  intended  to  include,  disabled 
families,  from  (2)  projects  for  elderly 
families  which  served  disabled  families 
only  incidentally. 

B.  Projects  That  Do  Not  Elect  Subtitle  D 
System  of  Preferences:  Section  657 

The  Department  emphasizes  that  the 
system  of  preferences  provided  by 
subtitle  D  and  these  regulations  is  not 
mandatory,  and  is  available  at  the 
election  of  the  multifamily  housing 
owner.  In  accordance  with  section  6,57 
of  the  1992  HCD  Act,  an  owner  of  a 
covered  se<;tion  8  housing  project  that 
does  not  elect  to  implement  the  system 
of  preferences  provided  by  subtitle  D 
would  continue  to  provide  housing  for 
elderly  families  without  Incurring  any 
obligation  (beyond  that  mandated  by  the 
specific  authorizing  statutes  and  any 
other  applicable  statutory  requirements) 
to  provide  housing  for  elderly  families 
and/or  non-elderly  and  disabled 
families. 

For  covered  section  8  projects  for 
which  the  owner  does  not  elect  the 
subtitle  D  system  of  preferences,  the 
new  definition  of  "elderly  families  ' 
established  by  .section  621  of  the  1992 
HCD  Act  would  not  apply.  Rather  the 
former  definition  in  section  3(b)  of  the 
1937  Act,  which  includes  the  non- 
elderly  disabled  families  in  the  meaning 
of  "elderly  families,"  would  be 
applicable,  and  elderly  families  under 
this  broader  definition  (i.e.,  elderly 
families  and  disabled  families)  would 
be  eligible  for  units  in  these  projects  for 
which  the  election  of  preferences  was 
not  taken  to  the  same  extent  that  such 
families  were  eligible  before  enactment 
of  the  1992  HCD  Act. 
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The  non-election  of  the  subtitle  D 
system  of  preferences  does  not  override 
any  occupancy  requirements  affecting 
covered  section  8  housing  designed 

f>riniarily  for  occupancy  by  elderly 
amilies  based  on  the  authority  of 
regulatory  agreements  or  statutory 
provisions  governing  the  FHA  mortgage 
insurance  programs.  By  way  of  example. 
the  enabling  statute  for  the  Section  231 
Program  ("Housing  Mortgage  Insurance 
for  the  Elderly")  mandates  that  not  less 
than  50  percent  of  the  units  in  a  Seciion 
231  project  must  be  designed  for  the  use 
of  elderly  persons,  meaning  any  person, 
married  or  single,  who  is  62  years  of  age 
or  over.  Accordingly,  not  all  members  of 
the  entire  population  group 
encompassed  by  the  pre- 1992  HCD  Art 
definition  of  "elderly  families"  (;.*;.. 
elderly  families  and  non-elderly 
disabled  families),  arw  eligible  for 
elderly  units  in  Section  231  projects. 

Application  of  the  pre-1992  HCD  Act 
definition  could  make  it  impossible  to 
meet  the  statutory  percentage 
requirement  of  the  Section  231  Program 
or  a  higher  percentage  that  may  have 
been  sp>ecified  in  the  regulatory 
agreement  or  in  other  authority. 
Therefore,  owners  of  Section  231 
projects  (where  the  projects  are  also 
covered  section  8  housing  designed 

firimarily  for  occupancy  by  elderly 
amilies)  who  do  not  make  an  election 
to  be  covered  by  the  subtitle  D  system 
of  preferences  will  continue  to  follow 
the  standards  of  Section  23 1  of  the 
National  Housing  Act  and  the  terms  of 
their  regulatory  agreement  or  other 
controlling  documentation  in 
determining  the  eligibility  of  elderly 
families  for  occupancy  in  their  projects. 
This  position  is  consistent  with  section 
657  of  subtitle  D  which  provides  that 
where  the  owmer  does  not  elect  the 
preference  scheme,  "elderly  families"  as 
defined  by  the  pre-1992  HCD  Act 
definition,  shall  be  eligible  for 
occupancy  "to  the  same  extent  that  such 
families  were  eligible  before  the  date  of 
enactment  (of  the  1992  HCD  Act.] 
(emphasis  added.)" 

m.  Implementation  of  Preferences  for 
Elderly  Families 

An  owner  who  elects  to  provide 
preferences  for  elderly  families  in 
accordance  with  section  651,  and  who 
can  compile  and.  on  request,  produce 
the  required  documentation  to  support 
a  determination  that  the  project  was 
designed  primarily  for  occupancy  by 
elderly  families  (seniors),  may,  in 
selecting  tenants  for  units  in  the  projecl 
that  become  available  for  ocxrupancy 
after  the  effective  date  of  this  regulation, 
give  preference  to  elderly  families  who 


have  applied  for  occupancy  in  the 
housing. 

An  owner  of  a  covered  section  8 
project  is  not  required  to  solicit  or 
obtain  the  approval  of  HUD  before 
exercising  the  election  of  preference  for 
elderly  families  provided  by  subtitle  D. 
The  owner,  if  challenged  on  the  issue  of 
the  "coverage"  of  the  project,  must  be 
able  to  support  the  project's  coverage, 
and  the  owner's  eligibility  to  make  the 
election  of  preference  through  the 
production  of  the  supporting  evidence 
discussed  earlier  in  this  preamble.  (The 
owner  may  be  challenged  by.  among 
others,  existing  tenants,  applicants  for 
tenancy  or  HUD  on  this  issue.) 
Additionally,  the  Department  reserves 
the  right  at  any  time  to  review  and  make 
determinations  regarding  the  accuracy 
of  the  determination  of  the  project  as  an 
eligible  project.  The  Department  can 
make  such  determinations  as  a  result  of 
its  ongoing  monitoring  of  activities,  or 
the  conduct  of  complaint  investigations 
and  compliance  reviews  required  under 
the  Fair  Housing  Act  (42  U.S.C.  3601- 
19).  section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C  794)  and  other 
applicable  statutes. 

when  establishing  the  preference  for 
elderly  families,  an  owner  also  must 
reserve  units  for  occupancy  by  disabled 
families  who  ar«  not  elderly  or  near- 
elderly,  as  explained  below.  In  no  case, 
may  an  owner  evict,  without  good 
cause,  a  family  that  is  lawfully  residing 
in  a  unit  in  a  covered  seciion  8  housing 
project  to  achieve  the  occupancy  level 
that  has  been  determined  under  the 
system  of  preferences  or  the  reservation 
of  units  set  forth  in  this  interim  rule. 
(Good  cause  would  not  exist  where  the 
eviction  stemmed  from  the  system  of 
preferences  or  the  reservation  of  imits, 
or  because  of  any  action  taken  by  the 
Secretary  or  owner  pursuant  to  subtitle 
D.) 

A.  Besenvtion  of  Units  for  Disabled 
Families  Who  Are  Neither  Elderly  Nor 
Near-Elderly:  Section  652 

If  an  owner  elects  to  provide 
preferences  for  elderly  families  for 
admission  to  a  project  or  a  portion  of  a 
project  that  is  determined  to  be 
"covered  section  8  housing  project"  in 
accordance  with  section  651.  then 
section  652  requires  the  owner  also  to 
reserve  covered  section  8  units  in  the 
project  for  occupancy  by  disabled 
families  who  are  not  elderly  or  near- 
elderly.  The  number  of  units  to  be 
reserved  for  disabled  families  who  are 
not  elderly  or  near-elderly  is  based  on 
a  calculation  prescTibed  in  section 
652(b). 

Under  section  652(b).  an  owner  who 
elects  to  provide  preferences  for  elderly 


families  must  determine  the  percentage 
of  covered  section  8  units  occupied  by 
disabled  families  who  are  not  elderly  or 
near-elderly  on  6ctober  28,  1992,  which 
is  the  date  of  enactment  of  the  1992 
HCD  Act  (the  October  28. 1992 
percentage).  The  next  step  is  for  the 
ovkTier  to  compare  the  October  28.  1992 
percentage  to  the  percentage  of  covered 
section  8  units  occupied  by  disabled 
families  who  are  not  elderly  or  near- 
elderly  on  January  1. 1992  (the  Janiiar> 
1. 1992  percentage),  in  order  to 
determine  the  highest  ot:cupancy 
percentage  of  disabled  families  who  are 
not  elderly  or  near-elderly  in  1992.  The 
owner  must  reserve  the  highest 
occupancy  percentage  (either  the 
October  28.  1992  percentage  or  the 
January  1.  1992  |#rcentage).  «;p  to  a 
maximum  of  10  percent  of  the  covered 
section  8  units,  for  disabled  families 
who  are  not  elderly  or  near-elderly 

Under  the  statute  and  these 
regulations,  an  owner  may.  but  is  never 
obligated  to.  admit  disabled  faniili»-s 
who  are  not  elderly  or  near-elderly  to 
more  than  10  percent  of  the  covered 
section  8  units.  The  actual  percentage 
required  is  the  highest  percentage  in 
occupancy  on  the  two  "snapshot"  dates 
in  1992  (again  October  28.  1992  or 
January  1.  1992).  unless  that  number 
exceeds  10  percent,  in  which  case  the 
requirement  is  set  at  10  pert«nt.  Thus, 
under  the  statutory  formula  and  this 
interim  rule,  if  a  projecl  did  not  have 
any  disabled  families  who  are  not 
elderly  or  near-elderly  residing  in  the 
covered  section  8  units  on  both  January 
1.  1992  and  October  28.  1992,  the  owner 
would  not  be  required  to  reserve  any 
covered  .section  8  units  for  such 
families.  The  Department  believes  that 
few,  if  any.  projects  wiW  fall  into  this 
category. 

VVnilo  the  percentage  of  covered 
section  8  units  required  to  be  reserved 
may  vary  between  10  percent  and  zero, 
the  Department  reiterates  that  the 
required  percentage  is  not  a  ceiling,  and 
owners  are  encouraged  to  reserve  (or 
permit  admission  to)  a  higher 
percentage  of  covered  section  8  units  for 
disabled  families  who  are  not  elderly  or 
near-elderly  where  the  need  exists. 
Owners  who  choose  to  reserve  (or 
permit  admission  to)  a  greater 
pjercentage  of  covered  section  8  units 
than  the  percentage  which  is  statutorily 
required  for  disabled  families  who  are 
not  elderly  or  near-elderly  would  not 
incur  any  obligation  to  continue 
maintaining  the  higher  percentage  (than 
statutorily  required  by  subtitle  D)  as 
vacancies  arise. 

In  calculating  actual  utilization  of 
units  reserved  for  disabled  families  who 
are  not  elderly  or  near-f'lderly.  units 
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occupied  by  elderly  families  where  a 
member  of  the  family  is  disabled  do  not 
count  as  part  of  the  required  percentage. 
Another  factor  to  be  considered  is  that 
the  percentage  of  units  which  are 
reserved  under  subtitle  D  for  disabled 
families  who  are  not  elderly  or  near- 
elderly  is  not  linked  to  specific  units. 

Since  most  elderly  projects,  even 
when  designed  for  occupancy  by 
seniors,  have  a  portion  of  the  units 
designed  to  be  accessible  and  usable  by 
persons  with  physical  disabilities,  there 
may  be  a  tendency  to  assume  that  these 
"accessible"  units  will  be  designated  to 
fulfill  the  required  percentage  of  units 
reserved  for  disabled  families  who  are 
not  elderly  or  near-elderly.  This  is  not 
the  case.  Disabled  families  who  are  not 
elderly  or  near-elderl|^nd  therefore 
quali^  for  the  units  reserved  under 
subtitle  D  may  have  any  one  of  a  variety 
of  disabilities,  many  of  which  will  not 
require  an  accessible  unit.  Thus.  In 
determining  whether  a  project  has  met 
its  obligation  under  subtitle  D.  the 
relevant  factor  is  the  number  of  disabled 
families  who  are  not  elderly  or  near- 
elderly  in  occupancy,  not  the  units  in 
which  they  reside.  The  accessible  units 
may  be  occupied  by  elderly  families,  or 
by  a  mixture  of  elderly  families  and 
disabled  families  who  are  not  elderly  or 
near-elderly.  Similarly,  a  project  may 
have  reached  its  required  percentage  of 
occupancy  by  disabled  families  who  are 
not  elderly  or  near-elderly,  and  have 
vacant  accessible  units.  In  such  case,  an 
owner  is  under  no  obligation  to  offer 
these  units  to  disabled  families  before 
offering  such  units  to  elderly  families. 
However,  the  owner  must  offer  such 
vacant  accessible  units  to  current 
tenants  who  need  any  of  the  accessible 
features  of  the  unit  before  offering  it  to 
the  first  elderly  or  non-elderly  family  on 
the  waiting  hst  In  selecting  horn  the 
waiting  list,  the  owner  can  give  elderly 
disabled  families  who  need  the 
accessible  unit  a  preference  over  elderly 
non-disabled  families. 

The  Department  emphasizes  that 
when  a  vacancy  occurs  and  it  is  a 
disabled  family's  turn  to  be  placed  in  a 
project  pursuant  to  the  preference 
system,  the  fact  that  the  vacant  unit  may 
not  be  accessible,  does  not  entitle  the 
housing  provider  to  skip  over  the 
disabled  family.  Where  the  available 
unit  is  not  accessible  and  the  disabled 
family  needs  an  accessible  unit,  the 
housing  provider  is  to  accommodate  the 
family,  either  by  (1)  making  that  unit 
accessible,  or  (2)  by  transferring  a  tenant 
who  is  living  in  an  accessible  unit  but 
does  not  need  an  accessible  unit  to  the 
inaccessible  unit  and  offering  the 
disabled  family  an  accessible  unit. 


B.  Secondary  System  of  Preferences: 
Section  653. 

Under  the  statutory  system  of 
preferences,  if  there  are  an  Insufficient 
number  of  elderly  families  to  fill  vacant 
covered  section  8  units,  an  owner  may 
give  a  secondary  preference  to  disabled 
families  who  are  near-elderly.  Similarly, 
if  there  are  an  insufficient  nimiber  of 
disabled  famihes  who  are  not  elderly  or 
near-elderly  to  fill  vacant  covered 
section  8  units  reserved  for  such 
disabled  families,  an  owner  may  give  a 
secondary  preference  to  disabled 
families  who  are  near-elderly  to  fill 
those  units.  However,  In  the  event  that 
there  are  an  insufficient  number  of 
elderly  families,  disabled  families  who 
are  not  elderly  or  near-elderly,  or  near- 
elderly  disabled  families  to  fill 
vacancies  that  occur,  the  owner  must 
make  vacant  covered  section  8  units 
generally  available  to  eligible  families 
who  apply  for  housing,  without  regard 
to  the  statutory  system  of  preferences  or 
reservation  of  units. 

The  statute  looks  to  the  Dep>artment  to 
establish  a  standard  for  determining 
whether  there  are  an  insufficient 
number  of  families  to  fill  vacant  units 
subject  to  the  preferences  or 
reservations  established  in  this  interim 
rule.  These  standards  are  already  in 
place  in  the  existing  section  8 
regulations.  The  Interim  rule  provides 
that  before  an  owner  can  determine  that 
there  are  an  insufficient  number  of 
families  to  fill  vacant  covered  section  8 
units,  an  owner  must  conduct  marketing 
to  attract  applicants  qualifying  for  the 
preferences  (including  outreach  to  such 
applicants)  In  accordance  with 
§§  880.601(a).  881.601(a),  883.702(a). 
884.226.  or  886. 321(a),  as  applicable. 
Additionally,  the  owner  must  make  a 
good  faith  effort  to  lease  to  applicants 
qualifying  for  the  preferences  (which 
must  include  taking  all  feasible  actions 
to  fill  vacancies  by  renting  to  such 
families),  and  not  reject  any  such 
opplicant  family  except  for  reasons 
acceptable  to  the  Department  or  the 
contract  administrator  (in  accordance 
with  HUD  guidelines). 

C  Waiting  Lists 

Owners  of  covered  section  8  housing 
projects  designed  primarily  for 
occupancy  by  elderly  families,  which 
are  required  to  have  a  percentage  of 
covered  section  8  units  reserved  for 
disabled  families  who  are  not  elderly  or 
near-elderly  pursuant  to  section  652.  or 
which  have  other  units  available  to 
disabled  families  pursuant  to  statutory 
and  regulatory  requirements  (e.g..  near- 
elderly  disabled  families  admitted 
under  the  secondary  preferences  of 


section  653)  would  not  be  able  to  use 
this  Interim  rule  to  remove  applicants 
from  a  waiting  list  Moreover,  an  owner 
would  have  to  continue  to  select 
applicants  for  covered  section  8  vacant 
units  in  accordance  with  current  HUD 
procedures  with  the  exception  noted 
below. 

Procedures  presently  in  effect  provide 
that  the  applicant's  place  on  the  waiting 
list  and  the  apphcstion  of  preferences 
determine  the  order  of  selection  for 
admission,.  Section  655  provides  that 
the  existing  Federal  preferences  apply 
within  each  group  (i.&  elderly  families. 
disabled  families  who  are  not  elderly  or 
near-elderly,  and  disabled  families  who 
are  near-elderly)  to  the  extent  that  they 
currently  apply  under  each  applicable 
multifamily  housing  program.  <^  Local 
preferences  also  are  permitted  under 
existing  rules. 

However,  under  this  interim  rule,  if 
the  applicants  at  the  top  of  the  waiting 
list  are  disabled  families  who  are  not 
elderly  or  near-elderly,  and  such 
disabled  families  currently  occupy  the 
full  percentage  of  covered  section  8 
units  required  to  be  reserved  for  them 
under  subtitle  D.  the  owner  may,  but  is 
not  required  to,  skip  over  the  disabled    ■ 
applicants  on  the  waiting  list,  and  select 
elderly  families  for  vacant  covered 
section  8  units.  The  owner  would  only 
be  required  to  select  disabled  families 
who  are  not  elderly  or  near-elderly,  and 
who  are  at  the  top  of  the  waiting  list  for 
vacant  covered  section  8  units  when:  (l) 
The  number  of  disabled  families  who 
are  not  elderly  or  near-elderly  in 
covered  section  8  units  drops  below  the 
minimu-'n  required  percentage.  (2)  the 
owner  has  adopted  a  secondary 
preference  under  section  653(a)  of  the 
1992  HCD  Act.  and  there  are  not 
sufficient  numbers  of  elderly  families  or 
near-elderly  disabled  families  to  fill  the 
elderly  units  (in  accordance  with 
section  654  of  the  1992  HCD  Act),  or  (3) 
the  owner  has  not  adopted  a  secondary 
preference  under  section  653(a),  and 
there  are  not  sufficient  numbers  of 
elderly  families  to  fill  the  elderly  units 

It  is  important  to  note  that  some 
projects  which  do  not  have  to  reserve 
any  units  for  non-elderly  disabled 
families  under  subtitle  D  may  have 
disabled  families  who  are  not  elderly  or 
near-elderly  on  their  waiting  lists.  If  a 
,.  project  originally  designed  primarily  for 
occupancy  by  elderly  families  would 
not  have  to  reserve  any  units  for 
disabled  families  who  are  not  elderly  or 
near-elderly  under  subtitle  D,  the  ou'ner 


*For  tixampi*.  an  elderly  family  with  a  Federal 
preference  would  be  selected  (or  a  vacant  unit 
belore  an  elderly  lamliy  wtlbout  a  Federal 
prpferenca. 
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would  not  have  to  admit  such  disabled 
families  on  the  waiting  list  to  covered 
section  8  units,  nor  would  any 
additional  non-elderly  families  have  to 
be  added  to  the  waiting  list  for  covered 
section  8  units.  The  owner  would,  of 
course,  have  to  admit  disabled  families 
w^o  are  also  elderly,  and  provide  such 
families  with  the  same  preference  for 
admission  as  non-disabled  elderly 
families. 

Also,  an  owner  who  has  adopted  o 
secondary  preference  under  section 
653(a)  would  admit,  and  give  a 
preference  to,  near-elderly  disabled 
families,  if  there  are  insufficient 
numbers  of  elderly  families  to  fill  the 
elderly  units.  An  owner  who  has 
adopted  a  secondary  preference  under 
.section  653(a)  would  ako  admit  families 
without  regard  to  age  (including 
disabled  families  that  are  not  elderly  or 
nluar-elderly)  if  there  are  not  sufficient 
numbers  of  elderly  families  or  near- 
elderly  disabled  families  to  fill  the 
elderly  units  (pursuant  lo  section  654). 
An  owner  who  has  not  adopted  a 
secondary  preference  under  section 
653(a)  would  admit  applicants  without 
regard  to  age  (including  disabled 
families  that  are  not  elderly  or  near- 
elderly)  if  there  are  not  sufficient 
numbers  of  elderly  families  to  fill  the 
elderly  units. 

Even  where  there  are  sufficient 
numbers  of  elderly  families  to  fill  the 
elderly  units,  an  owiier  may  elec1  to 
admit  disabled  families  who  are  not 
elderly  or  near-elderlv  to  covered 
section  8  units,  and  the  Department 
encourages  this  voluntar>  policy, 
particularly  where  the  need  exists  and 
the  units  are  available.  Owners  who 
choose  to  admit  such  disabled  families 
in  excess  of  the  statutorily-mandated 
rninimum  may  do  so  without  incurring 
arty  continuing  obligation  as  .such 
disabled  families  voluntarily  move  out. 
and  without  losing  their  project's 
identification  as  a  project  designed 
primarily  for  occupancy  by  elderly 
families. 

In  any  case,  when  an  owner's  decision 
to  provide  preferences  to  elderly 
families  under  subtitle  D  would  have  an 
adverse  effect  on  non-elderly  families 
on  the  waiting  list,  the  owner  would  be 
required  to  notify  those  families  of  the 
new  policy  and  how  this  policy  may 
affect  them.  The  notification 
requirement  would  be  triggered  if  the 
ciurent  percentage  cf  disabled  families 
who  are  neither  elderly  nor  near-elderly 
exceeds  the  minimum  required 
percentage,  and  non-elderly  families  on 
the  waiting  list  (including  those  with 
disabilities)  may  be  pe.ssed  over  for 
covered  section  8  units  for  the  elderly, 
or  lif  the  project  is  one  of  the  few  v\  hich 


will  have  no  units  set  aside  for  such 
disabled  families  under  subtitle  D. 

lustification  for  Interim  Rulemaking 

It  is  the  Department's  general  policy 
to  publish  a  rule  for  notice  and 
comment  before  issuing  a  rule  for  effect 
in  accordance  with  the  Department's 
own  rule  on  rulemaking,  codified  at  24 
CFR  part  10.  However,  part  10  provides 
for  exceptions  from  that  general  rule 
where  the  agency  finds  good  cause  to 
omit  advance  notice  and  public 
participation.  The  good  cause 
requirement  is  satisfied  when  prior 
public  procedure  is  determined  to  be 
"impracticable,  unneces.sary.  or  contrary 
to  the  public  interest."  (See  24  CFR 
10.1) 

The  Department  finds  that  good  cause 
exists  to  publish  this  interim  rule  for 
effect  without  notice  and  prior  public 
comment  becau,se  the  Department  has 
determined  that,  with  the  exception  of 
possible  clarifying  changes  at  the  final 
rule  stage,  public  comment  will  not  alter 
the  standards  set  forth  in  this  interim 
rule  for  making  the  election  of 
preferences  provided  by  subtitle  D,  and 
is  therefore  unnecessary.  The  interim 
rule  adopts  the  standards  for  the 
elec-tion  of  preferences  for  elderly 
families  and  reservation  of  units  for 
disabled  families  as  set  forth  in  the 
statute. 

Subtitle  D  establishes  which  section  8 
housing  projects  are  eligible  for  the 
election  of  preferences  provided  by 
subtitle  D.  Subtitle  D  establishes  that  the 
"elderly  families"  eligible  to  reside  in 
covered  section  8  housing  projects  for 
which  the  owner  has  made  the  election 
of  preferences  provided  by  subtitle  D  are 
those  families  who  meet  the  definition 
of  "elderly  families"  as  set  forth  in 
section  3(b)  of  the  1937  Act,  as  amendnd 
by  section  621  of  the  1992  HCD  Act. 
Subtitle  D  establishes  the  formula  by 
which  an  owner  will  determine  the 
number  of  units  in  the  covered  section 
8  housing  project  that  must  be  reserved 
for  occupancy  by  disabled  families  who 
are  not  elderiy  or  near-elderiy.  Subtitle 
D  establishes  the  secondary  system  of 
preferences  available  to  owners  if  there 
are  insufficient  numbers  of  elderly 
families  to  occupy  all  the  units  reserved 
for  elderly  families.  Subtitle  D  also 
e.stablishes  the  procedures  to  be 
followed  if  units  remain  vacant  after  the 
owner  has  elected  to  provide  the 
secondary  system  of  preferences,  and 
the  procedures  to  be  followed 
concerning  the  order  of  selection  within 
groups  to  whom  a  preference  has  been 
given.  The  interim  nile  adopts  all  these 
statutory  previsions  without  substantive 
change. 


The  interim  rule  departs  from  the 
statute  in  providing  the  types  of 
documents  that  an  owner  must  be  able 
to  produce  in  the  event  the  owner  is 
challenged  on  the  issue  of  whether  the 
owner's  project  is  eligible  for  the 
election  of  preferences  provided  by 
subtitle  D.  The  statute  does  not  provide 
how  the  owner  may  support  that  the 
owTier's  section  8  housing  project  was 
originally  designed  primarily  for 
occupancy  by  elderly  families  (i.e., 
seniors).  The  interim  rule  provides  a  list 
of  documents  which  the  owner  may  rely 
upon  as  support  for  determining  project 
eligibility  to  make  the  election  of 
preferences  provided  by  subtitle  D. 

The  Department  carefully  considered 
which  documents  may  evidence  project 
eligibility  for  the  subtitle  D  system  of 
preferences.  As  discussed  earlier  in  the 
preamble,  because  of  t>ie  various  types 
of  housing  projects  covered  by  subtitle 
D  and  this  interim  rule,  and  because 
these  housing  projects  were  developed 
under  several  different  programs  and 
over  a  period  of  time  which  spans 
almost  two  decades,  there  is  no  uniform 
documentation  at  the  Department  whi<  h 
identifies  the  population  group  to  be 
served  by  the  project.  Additionally,  and 
again  as  discussed  earlier  in  the 
preamble,  the  difficulty  in  identifying 
the  population  group  to  be  ser.ed  is 
added  by  the  fact  that  the  previous 
definition  of  "elderly  families"  in  the 
1937  Act  included  disabled  families, 
and  the  Department's  policy  required  all 
housing  for  the  elderly  (defined  by  age) 
to  incorporate  certain  accessible  features 
and  to  design  a  certain  percentage  of 
units  to  be  accessible  for  persons  with 
physical  disabilities.  The  Department 
specifically  requests  comments  from  the 
public  on  the  list  of  supporting 
documents  provided  in  the  interim  rule, 
and  this  provision  may  change 
following  public  comment 

The  Department  recognizes  that  there 
may  be  questions  concerning  the 
Department's  use  of  interim  rulemaking 
for  subtitle  D  of  title  VI.  but  not  for 
subtitle  B  of  the  title  VI.  Subtitle  B 
provides  public  housing  agencies 
(PHAs)  with  the  option.  subje<:t  to 
certain  requirements,  to  designate 
public  housing  projects,  or  portions  of 
these  projects,  for  occupancy  by  elderly 
families,  by  disabled  families,  or  elderly 
families  and  disabled  families.  Under 
subtitle  B.  to  elect  this  option,  a  PHA 
must  submit  an  allocation  plan  to  the 
Department  for  review  and  approval 
before  designating  a  project  for 
occupancy  by  one  of  the  three  categorins 
of  families  listed  in  the  statute 
Additionally,  for  projticts  to  be 
designated  for  occupancy  by  disabled 
families,  the  statute  requirfrs  the  PHA 
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also  must  submit,  aiid  receive  approval 
of,  a  supportive  service  plan.  The 
Department  added  requirements,  by 
regulation,  to  tlie  allocation  plan  and 
supportive  strvice  plan  to  supplement 
those  sot  forth  in  the  statute.  For  this 
reason,  it  was  necessary  to  provide  the 
public  with  advance  notice  and  public 
comment  before  making  those 
rpgulatory  reouirements  effective. 

Additionaify,  to  the  extent  that  this 
subtitle  D  nile,  which  concerns  section 
8  housing,  and  the  subtitle  B  rule, 
whicii  concerns  pubUc  housing,  address 
similar  issues,  the  public  comments  on 
the  subtitle  B  rule  are  applicable  to  this 
interim  rule.  Both  statutes  (subtitle  D 
and  subtitle  B),  which  pennit  housing  to 
be  reserved  for  occupancy  by  elderly 
families,  may  have  the  aff«;t  of  redudng 
housing  assistance  for  non-elder'.y 
disabled  persons.  Subtitle  D  attempts  to 
minimize  the  reduction  of  housing 
assistani*  for  non-elderly  disabled 
families  by  limiting  the  preference  for 
elderly  families  to  covert  section  8 
housing  that  was  originally  designed 
primarily  for  occupancy  by  elderly 
faraJliHS.  Subtitle  D  also  requires  owners 
of  these  reverted  projects  to  reserve  units 
in  the  covered  project  for  diseblKJ 
families  who  are  neither  elderly  nor 
near-elderly,  and  the  number  of  unit?  to 
be  reserved  is  determined  in  accordance 
with  the  formula  established  by  the 
statute. 

Subtitle  B  attempts  to  minimize  the 
reduction  of  housing  assistance  for  non- 
elderly  disabled  families  by  requiring 
housing  authorities  that  designate 
projects  for  elderly  families  to  submit  a 
plan  for  securing  sufCcient  additional 
resources  that  the  agency  owns, 
controls,  or  has  received  preliminary- 
notification  that  it  will  obtain,  or  for 
which  the  agency  plans  to  apply  that 
will  be  sufficient  to  provide  assistance 
to  not  less  than  the  number  of  non- 
elderly  disabled  families  that  would 
have  been  housed  but  for  tiie 
designation  of  the  project  for  elderly 
families.  Further,  both  statutes  prohibit 
the  eviction  of  any  tenant  lawfully 
residing  in  a  section  8  covered  project 
or  a  public  housing  project  because  the 
project  is  to  be  reserved  for  elderly 
families  or  to  be  designated  for  elderly 
families. 

Persons  with  disabilities  commenting 
on  the  subtitle  B  rule  were  concerned 
about  the  possible  reduction  of  public 
housing  a.ssistance  for  non-elderly 
disabled  fomilies  as  a  result  of  projects 
dt^ignated  for  elderly  families,  and 
several  requested  that  the  Department 
not  permit  designated  housing.  The 
Department  anticipates  that  persons 
with  disabilities  will  have  the  same 
concerns  about  iho  subtitle  D  rule,  and 


perhops  make  similar  cominen:». 
However,  in  both  cases,  ihe  statute 
permits  the  reservation  or  designation 
for  projects  for  orcupanc-y  by  elderly 
f;unilies,  and  the  Department  cannot 
preclude  this  an  as  option  for  project 
owners  or  bousing  authorities. 

Persons  wiih  disabilities  romnicnting 
on  the  subtitle  B  rule  requested  that  the 
Dcparlmenl  (:areft:.'ly  monitor  the 
stalutory  protections  provided  for  non- 
elderly  disabled  families.  The 
Dtpartment  anticipates  that  persons 
with  disabilities  commenting  on  the 
subtitle  D  rule  will  make  similar 
comments.  Tt)e  Department  will 
monitor  both  the  subtitle  D  rvservalion, 
and  the  subtitle  D  designation,  to 
erasure,  to  the  extent  possible,  that  thern 
is  mmimum  advert  impact  on  non- 
elderly  disabled  families. 

Persons  with  disabilities  commenting 
on  the  subtitle  B  rutt>  stated  that  their 
concern  about  loss  of  access  to  projects 
designated  for  elderly  families  should 
be  construed  to  mean  a  conce.Ti  aboiif 
reduction  of  housing  assistance 
generally,  and  not  concern  about  loss  of 
access  to  "elderly"'  projects.  Theso 
commenters  stated  that  an  integrated 
housing  setting  is  not  a  project  that 
houses  only  elderly  families  and 
disabled  families.  The  commenters 
Qsked  the  Department  to  make  available 
section  8  assistance  to  non-elderly 
disabled  families  so  that  ihey  could  live- 
in  housing  with  "mainstream  " 
populations.  The  Department 
anticipates  that  similar  comments  will 
be  made  by  persons  with  disabilities  on 
the  subtitle  D  rule.  The  Department  will 
make  every  effort  to  increase  section  8 
housing  assistance  for  non-elderly 
disabled  persons. 

Given  the  statutory  framework  of  tlie 
system  of  preferences  for  elderly 
families  authorized  by  the  subtitle  D 
rule^  the  Department  reiterates  that, 
except  for  the  types  of  documentation  a 
project  owner  ^culd  be  able  to  produtM 
to  support  a  determination  of  eligibility 
to  make  the  election  of  preferences, 
there  is  very  little  that  will  change  at  the 
final  rule  stage  as  a  result  of  public 
comments.  Given  the  similarity  of 
certain  issues  addressed  by  subtitle  D 
and  subtitle  B,  the  Department  also 
reiterates  that  those  comments  received 
on  the  subtitle  B  rule  and  that  are 
applicable  to  this  rule  were  taken  into 
consideration  in  developing  this  interim 
rule. 

Although  this  interim  rule  is  being 
published  for  effect  within  30  days  trom 
the  date  of  publication,  the  Department 
requests  comments  from  the  public  on 
this  interim  rule,  and  the  public 
i;omments  will  be  considered  by  Ihe 


Department  in  development  of  the  final 
rule. 

AddiiicmaUy,  in  accordance  with  the 
[iopartraent's  polic^y  on  interim  rules, 
the  ooendments  :nade  by  this  interim 
rule  to  parts  B30.  881.  883,  884,  and  886 
will  expire  on  tho  twelve-month 
arniversary  date  of  publication  of  this 
interim  ruie  unless  extended  by  notir^i 
published  in  the  Federal  Register  or 
adopted  by  a  final  rule  published  en  or 
before  the  twelve-month  anniversary 
dote  of  pjblJcatiqn  of  this  Interim  ni'n 

Other  Matters 

Ex't  i>i!v  t  Order  12866 

This  interim  rule  was  reviewed  by  the 
Olficj*  of  Mansig:.'mer!t  and  Budget 
(OM8I  under  Executive  Order  12866  on 
Rt^tiatory  Planning  and  Review.  Any 
charige*.  made  in  this  interim  ruir  as  a 
result  of  that  review  are  clearly 
identified  »n  tlie  docket  file,  which  is 
available  for  public  Inspection  in  the 
Office  of  the  Department's  Rule's  Docktt 
Clerk,  room  10276,  4,';i  Seventh  .St.  SW.. 
Washiiigtnn,  DC. 

Environsp.er.ial  Impact 

A  Fn:diiig  of  No  Signifi(.a.':t  Impact 
with  respect  to  the  environment  has 
tHH-n  made  in  accordance  with  HUD 
rtgulations  at  24  CFR  part  50,  whirh 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Ac1  of 
1969.  The  finding  is  availcble  for  public 
ir.spec  tion  during  regular  busin8s.<i 
hours  in  th^t  OfTK^e  of  General  Counsel, 
the  Ral'«  Docket  Clerk  room  10276,  4ri1 
Seventh  5ti-f^t.  SW..  Washington.  DC 
20410 

fKfrutivi^  Order  12612,  Federalisin 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  order  12612,  Federalism,  hes 
determined  that  the  policies  contained 
in  this  interim  rule  will  not  have 
substantial  direct  effects  on  states  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  states,  or  on  Ihe 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Specifically,  the 
interim  rule  is  directed  to  owners  of 
multifamily  housing  projecis,  and  will 
not  impinge  upon  the  relationship 
between  the  Federal  Government  and 
State  and  local  governments.  As  a  result, 
the  interim  rule  Is  not  subject  to  review 
under  tfce  order. 

Executive  Order  12606.  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  interim  rule  does 
not  have  potential  for  significant  impact 
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on  family  formation,  maintenance,  and 
general  well-being  within  the  meaning 
of  the  order.  This  interim  rule 
implements  the  system  of  preferences 
auOiorized  by  subtitle  D  of  title  VI  of  the 
1992  HCD  Act.  which  provides  that 
owners  of  certain  section  8  covered 
projects  that  were  originally  designed 
primarily  for  occupancy  by  elderly 
families  (i.e..  families  whose  heads, 
spouses  or  sole  members  are  62  years  or 
older)  may  elect  to  give  preference  in 
occupancy  to  vacant  units  in  the  project 
to  elderly  families.  Although  subtitle  D 
provides  for  preferences  for  elderly 
families  in  projects  meeting  the 
conditions  established  by  subtitle  D, 
subtitle  D  also  requires  that  owTiers  of 
such  projects  must  reserve  no  less  than 
a  tninimum  number  of  units  in  these 
projecis  for  disabled  families  who  are 
not  elderly  or  near-elderly.  The 
minimum  number  is  determined  in 
accordance  with  the  formula  established 
by  statute. 

Since  the  subtitle  D  preference  system 
provides  a  primary  preference  for 
elderly  families,  and  a  secondary 
preference  for  disabled  families  who  are 
neor-olderly.  tliero  is  the  possibihty  that 
this  statutory  system  of  preferences 
would  limit  the  availability  of  certain 
section  8  housing  for:  (1)  Disabled 
families  who  are  not  elderly  or  near- 
elderly  (if  an  owner  gives  preference  to 
elderly  famihes  for  units),  and  (2)  such 
families  with  children,  and  thus 
adversely  impact  the  maintenance  and 
well-being  of  these  families.  (Although 
owners  can  apply  the  same  preferences 
and  reservation  of  units  to  families  with 
chUdren  as  to  families  without  children, 
owners  cannot  restrict  admission  to  any 
units  solely  because  of  familial  status  as 
long  as  the  family  qualifies  for  the  unit 
on  the  basis  of  the  relevant  age  or 
disability  criterion  for  admission.)  TTie 
Department  believes  that  the  number  of 
projects  that  would  be  eligible  for  the 

f»referenco8  provided  by  subtitle  D  is 
imited,  and  thus,  the  impact  on  family 
maintenance  and  well  being  would  not 
be  significant  within  the  meaning  of  the 
order. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.Q 
605(b})  has  reviewed  and  approved  this 
interim  rule,  and  in  so  doing  certifies 
that  this  interim  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  interim  nile  reflects  a  system  of 
occupancy  preferences  authorized  by 
statute  which  applies  to  section  8  newly 
conslnicted  or  substantially 
rehabilitated  housing  without  n.-gard  to 
thei  size  of  entities  involved. 


Regulatory  Agenda 

This  interim  rule  was  listed  as 
sequence  no.  1580  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  April  25. 1994  (59  FR 
20424.  20446)  in  accordance  with 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

Catalog  of  Federal  Domestic  Assistance 
Proj^ms.  The  Catalog  of  Federal  Domestic 
Assistance  program  number  Is  14.156. 

List  of  Subjects 

24  CFR  Part  880 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  861 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  883 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  884 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkiH»piag 
requirements.  Rural  areas 

24  CFR  Part  886 

Grant  programs — housing  and 
community  development.  Lead 
poisoning.  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  24  CFR  parts  880.  881, 
883,  884,  and  886  are  amended  as 
follows: 

PART  880— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  NEW  CONSTRUCTION 

1.  The  authority  citation  for  24  CFR 
part  880  is  revised  to  read  as  follows: 

Authority:  42  U.S.C  t437a,  1437c,  1437f, 
3535(d),  and  13611-13619. 

2.  A  new  §  880.612a  Is  added  to  read 
as  follows: 

%  880.61 2a    Prafer»nc«  lor  occupancy  by 
eiderty  famlMM. 

(a)  Election  of  preference  for 
occupancy  by  elderly  families — (1) 
Election  by  owners  of  eligible  projects. 
(i)  An  owner  of  a  project  assisted  under 
this  part  (including  a  partially  assisted 
project)  that  was  originally  designed 
primarily  for  occupancy  by  elderly 
families  (an  "eligible  project")  may  elect 
to  give  preference  to  elderly  families  In 


selecting  tenants  for  assisted,  vacant 
units  in  the  project,  subject  to  the 
requirements  of  this  section. 

fii)  For  purposes  of  this  section,  a 
project  eligible  for  the  preference 
provided  by  this  section,  and  for  which 
the  owner  makes  an  election  to  give 
preference  in  occupancy  to  elderly 
families  is  referred  to  as  an  "elderly 
project."  "Elderly  families"  refers  to 
families  whose  heads  of  household, 
their  spouses  or  sole  members  are  62 
years  or  older. 

(2)  HUD  approval  of  election  not 
required,  (i)  An  owner  is  not  required  to 
solicit  or  obtain  the  approval  of  HUD 
before  exercising  the  election  of 
preference  for  occupancy  provided  in 
paragraph  (aMl)  of  this  section.  The 
owTier,  however,  if  challenged  on  the 
issue  of  eligibility  of  the  project  for  the 
election  provided  in  paragraph  (a)(1)  of 
this  section  must  be  able  to  support  the 
project's  eligibility  through  the 
production  of  supporting  evidence  as 
provided  in  paragraph  (b)  of  this 
section. 

(ii)  The  Department  reserves  the  right 
at  any  time  to  review  and  make 
determinations  regarding  the  accuracy 
of  the  identification  of  the  project  as  an 
elderly  project.  The  Department  can 
make  such  determinations  as  a  result  of 
ongoing  monitoring  activities,  or  the 
conduct  of  complaint  investigations  and 
compliance  reviews  required  under  the 
Fair  Housing  Act  (42  U.S.C  3601 
through  19).  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C 
794)  and  other  applicable  statutes. 

(b)  Determining  projects  eligible  for 
preference  for  occupancy  by  elderly 
families — (1)  Evidence  supporting 
project  eligibility.  Evidence  that  a 
project  assisted  under  this  part  (or 
portion  of  a  project)  was  originally 
designed  primarily  for  occupancy  by 
elderly  families,  and  is  therefore  eligible 
for  the  election  of  occupancy  preference 
provided  by  this  section,  shall  consist  of 
at  least  one  item  from  the  sources 
("primary"  sources)  listed  in  paragraph 
(b)(l)(i)  of  this  section,  or  at  least  two 
items  from  the  sources  ("secondary" 
sources)  Hsted  in  paragraph  (b)(l)(li)  of 
this  section: 

(i)  Primary  sources.  Identification  of 
the  project  (or  portion  of  a  project)  as 
serving  elderly  (seniors)  families  In  at 
least  one  primary  source  such  as:  the 
application  in  response  to  the  notice  of 
funding  availability;  the  terms  of  the 
notice  of  funding  availability  under 
which  the  application  was  solicited;  the 
regulatory  agreement;  the  loan 
commitment;  the  bid  invitation:  the 
owTier's  management  plan,  or  any  other 
underwriting  or  financial  document 
collected  at  or  before  loan  closing:  or 
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(ii)  Secondary  sources.  Two  or  more 
sources  of  evidence  such  as:  lease 
records  from  the  earliest  two  years  of 
occupancy  for  which  records  are 
available  showing  that  occupancy  has 
been  restricted  primarily  to  households 
where  the  head,  spouse  or  sole  member 
is  62  years  of  age  or  older,  evidence  that 
services  for  elderly  persons  have  been 
provided,  such  as  services  funded  by 
the  Older  Americans  Act.  L'^nsportation 
to  senior  citizen  centers,  or  pro^jrams 
coordinated  with  the  Area  Agenc>'  on 
Aging;  project  unit  mix  with  a  higher 
percentage  of  efficiency  and  one- 
bedroom  units  [a  secondary  source 
particularly  relevant  to  distinguishing 
elderly  projects  under  the  previous 
section  3fb)  definition  (in  which 
disabled  families  were  included  in  the 
definition  of  "elderly  families")  from 
non-elderly  projects  and  which  in 
combination  with  other  factors  (such  as 
the  number  of  accessible  units)  may  be 
useful  in  distinguishing  projects  for 
seniors  from  those  serving  the  broader 
definition  of  "elderly  families"  which 
includes  disabled  families);  or  any  other 
relevant  type  of  historical  data,  unless 
clearly  contradicted  by  other 
comparable  evidence. 

(2)  Sources  in  conflict.  It  a  primary 
source  establishes  a  design  contrary  to 
that  established  by  the  primary  sourt;e 
upon  which  the  owner  wouid  base 
support  that  the  project  is  an  eligible 
project  (as  defined  in  this  section),  the 
owner  cannot  make  the  election  of 
preferences  for  elderly  families  as 
provided  by  this  section  based  upon 
primary  sources  alone.  In  any  case 
where  the  primary  sources  do  not 
provide  clear  evidence  of  original 
design  of  the  project  for  occupancy 
primarily  by  elderly  families,  including 
those  cases  where  primary  documents 
<;onflict,  secondary  sources  may  be  used 
to  establish  the  use  for  which  the  project 
was  originally  designed. 

(c)  Reservation  of  units  in  elderly 
projects  for  non-eJderly  disabled 
families.  The  owner  of  an  elderly  project 
is  required  to  reserve,  at  a  minimum,  the 
number  of  units  specified  in  paragraph 
(c)(1)  of  this  section  for  occupancy  by 
disabled  families  who  are  not  elderly  or 
near-elderly  families  (hereafter, 
collectively  referred  to  "non-elderly 
disabled  families"). 

(1)  Minimum  number  of  units  to  be 
reserved  for  non -elderly  disabled 
families.  The  number  of  units  in  an 
elderly  project  required  to  be  reserved 
for  occupancy  by  non-elderly  disabled 
families,  shall  be,  at  a  minimum,  the 
lesser  of: 

(i)  The  number  of  units  equivalent  to 
the  higher  of; 


(A)  The  percentage  of  units  assisted 
under  this  part  in  the  elderly  project 
that  were  occupied  by  non-elderly 
disabled  families  on  October  28,  1992; 
and 

(B)  The  percentage  of  units  assisted 
under  this  part  in  the  elderly  project 
that  were  occupied  by  non-*ilderly 
disabled  families  upon  January  1, 1992; 
or 

(ii)  10  percent  of  the  number  of  units 
assisted  under  this  p^rt  in  the  eligible 
project. 

(2)  Option  to  reserve  greater  number 
of  units  for  non-elderly  disabled 
families.  The  owner,  at  the  owner's 
option,  and  at  any  time,  may  reserve  a 
greater  number  of  units  for  non-elderly 
disabled  families  than  that  provided  for 
in  paragraph  (c)(1)  of  this  section.  The 
option  to  provide  a  greater  number  of 
units  to  non-elderly  disabled  famifies 
will  not  obligate  the  owner  to  always 
provide  that  greater  number  to  non- 
elderly  disabled  families.  The  number  of 
units  required  to  be  provided  to  non- 
elderly  disabled  families  at  any  time  in 
an  elderly  project  Is  that  number 
determined  under  paragraph  (c)(1)  of 
this  section. 

(d)  Secondary  preferences.  An  owner 
of  an  elderly  project  also  may  elect  to 
establish  secondary  preferences  in 
accordance  with  the  provisions  of 
paragraph  (d)  of  this  section. 

(1)  Preference  for  near-elderly 
disabled  families  in  units  reser\'ed  for 
elderly  families.  If  the  owner  of  an 
elderly  project  determines,  in 
accordance  with  paragraph  (f)  of  this 
section,  that  there  are  an  insufficient 
number  of  elderly  families  who  have 
applied  for  occupanc>-  to  fill  all  the 
vacant  units  in  the  elderly  project 
reserved  for  elderly  families  (that  is,  all 
units  except  those  reserved  for  the  non- 
elderly  disabled  families  as  provided  in 
paragraph  (c)  of  this  section),  the  owner 
may  give  preference  for  occupancy  of 
such  units  to  disabled  families  who  are 
near-elderly  families. 

(2)  Preference  for  near-elderly 
disabled  families  in  units  reserved  for 
non-elderly  disabled  families.  If  the 
owner  of  an  elderly  project  determines, 
in  accordance  with  paragraph  (f)  of  this 
section,  that  there  are  an  insufficient 
number  of  non-elderly  disabled  families 
to  fill  all  the  vacant  units  in  the  elderly 
project  reserved  for  non-elderly  disabled 
families  as  provided  in  paragraph  (c)  of 
this  section,  the  owner  may  give 
preference  for  occupancy  of  these  units 
to  disabled  families  who  are  near- 
elderly  families. 

(e)  Availability  of  units  to  families 
without  regard  to  preference.  If  the 
owner  of  an  elderly  project  who  has 
elected  to  adopt  the  secondary 


preferences  in  paragraph  (d)  of  this 
section  determines,  in  accordance  with 
paragraph  (f)  of  this  section,  that  there 
are  an  insufficient  number  of  families 
for  whom  preference,  including 
secondary  preference,  in  occupancy  has 
been  given,  to  fill  alLthe  vacant  units  in 
the  elderly  project,  the  owner  shall 
make  the  vacant  units  generally 
available  to  otherwise  eligible  families 
who  apply  for  housing,  without  regard 
to  the  preferences  and  reservation  of 
units  provided  in  this  section. 

(0  Determination  of  insufficient 
number  of  applicant.-^  qualifying  for 
preference.  To  make  a  determination 
that  there  are  an  insufficient  number  of 
applicants  who  qualify  for  the 
preferences,  including  secondary 
preferences,  provided  by  this  section, 
the  owner  must: 

(1)  Conduct  marketing  in  accordance 
with  §  880.601(a)  to  attract  applicants 
qualifying  for  the  preferences  and 
reservation  of  units  set  forth  in  this 
section;  and 

(2)  Make  a  good  faith  effort  to  lease  to 
applicants  who  qualify  for  the 
preferences  provided  in  this  section, 
including  taking  all  feasible  actions  to 
fill  vacancies  by  renting  to  such 
families. 

(g)  Federal  preferences.  An  owner  that 
gives  preferences  to  elderly  families  and 
reserves  units  for  non-elderly  disabled 
families  in  accordance  with  this  section 
also  shall  select  applicants  among  each 
respective  group  in  accordance  with  the 
Federal  preferences  contained  in 
§880.613. 

(h)  Prohibition  of  evictions.  .\n  owner 
may  not  evict  a  tenant  without  good 
cause,  or  require  that  a  tenant  vacate  a 
unit,  in  whole  or  in  part  because  of  any 
reservation  or  preference  provided  in 
this  section,  or  because  of  any  action 
taken  by  the  Secretary  pursuant  to 
subtitle  D  (sections  651  through  661)  of 
title  VI  of  the  Housing  and  Community 
Development  Act  of  1992  (42  US.C. 
13611  through  13620). 

(i)  Expiration  date  of  section.  This 
section  will  expire  on  May  3. 1995. 

PART  881— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  SUBSTANTIAL  REHABILITATION 

3.  The  authority  citation  for  24  CFR 
part  681  is  revised  to  read  as  follows: 

Authority:  42  US  C.  1437a.  1437c,  1437f. 
3535(d),  12701.  and  13611-13619. 

4.  A  new  §  881.612a  is  added  to  read 
as  follows: 

$881 .61 2a    Preference  for  occupancy  by 
•kJerly  fantilies. 

(a)  Election  of  preference  for 
occupancy  by  elderly  families — (1) 
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Election  by  owners  of  eligible  projects. 
(0  An  ovk-ner  of  a  project  assisted  under 
this  part  (including  a  partially  assisted 
project)  that  was  originally  designed 
primarily  for  occupancy  by  elderly 
families  (an  "eligible  project")  may  elect 
to  give  preference  to  elderly  families  in 
selecting  tenants  for  assisted,  vacant 
units  in  the  project,  subject  to  the 
requirements  of  this  section. 

(li)  For  purposes  of  this  section,  a 
project  eligible  for  the  preference 
provided  by  this  section,  and  for  which 
tha  owner  makes  an  election  to  give 
preference  in  occupancy  to  elderly 
families  is  referred  to  as  an  "elderly 
project."  "Elderly  families'"  refers  to 
families  whose  heads  of  household, 
their  spouses  or  sole  members  are  62 
years  or  older. 

(2)  HUD  approval  of  election  not 
required,  (i)  An  owner  is  not  required  to 
solicit  or  obtain  the  approval  of  HUD 
before  exercising  the  election  of 
preference  for  occupancy  provided  in 
paragraph  (a)(1)  of  this  section.  The 
owner,  however,  if  challenged  on  the 
issue  of  eligibility  of  the  project  for  the 
election  provided  in  paragraph  (a)(1)  of 
this  section  must  be  able  to  support  the 
project's  ehgibility  through  the 
production  of  supporting  evidence  as 
provided  in  paragraph  (b)  of  this 
section. 

(ii)  The  Department  reser\'es  the  right 
at  any  time  to  review  and  make 
determinations  regarding  the  accuracy 
of  the  identification  of  the  project  as  an 
elderly  project.  The  Department  can 
make  sutJi  determinations  as  a  result  of 
ongoing  monitoring  activities,  or  the 
conduct  of  complaint  investigations  and 
compliance  reviews  required  under  the 
Fair  Housing  Act  (42  U.S.C.  3601 
through  19).  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S  C 
794)  and  other  applicable  statutes. 

(b)  Determining  prcjpcts  eligible  for 
preference  for  occupancy  by  elderly 
families — (1)  Evidence  supporting 
project  eligibility.  Evidence  that  a 
project  assisted  under  this  part  (or 
portion  of  a  project)  was  originally 
designed  primarily  for  occupancy  by 
elderly  families,  and  is  therefore  eligible 
for  the  election  of  occupancy  preference 
provided  by  this  section,  shall  consist  of 
at  least  one  item  from  the  sources 
("primary"  sources)  listed  in  paragraph 
(b)(l)(i)  of  this  section,  or  at  least  two 
Items  from  the  sources  ("secondary" 
sources)  listed  in  paragraph  (b)(l)(ii)  of 
this  section: 

(i)  Primary  sources.  Identification  of 
the  project  (or  portion  of  a  project)  as 
senlng  elderly  (seniors)  famihes  in  at 
least  one  primary  source  such  as:  The 
application  in  response  to  the  notice  of 
funding  availability;  the  terms  of  the 


notice  of  funding  availability  under 
which  the  application  was  solicited;  the 
regulatory  agreement;  the  loan 
commitment;  the  bid  invitation,  the 
owner's  management  plan,  or  any  other 
underwriting  or  financial  document 
collected  at  or  before  loan  closing;  or 

(ii)  Secondary  sources.  Two  or  more 
sources  of  evidence  such  as:  Lease 
records  from  the  earliest  two  years  of 
occupancy  for  which  records  arw 
available  showing  that  occupancy  has 
been  restricted  primarily  to  hou'seholds 
where  the  head,  spouse  or  sole  member 
is  62  years  of  age  or  olden  evidence  that 
services  for  eidoriy  persons  have  been 
provided,  such  as  ser/ices  funded  by 
the  Older  Americans  Act.  transportation 
to  senior  citizen  centers,  or  programs 
coordinated  with  the  Area  Agency  on 
Aging;  project  unit  mix  with  a  higher 
percentage  of  efficiency  and  one- 
bedroom  units  [a  secondary  source 
particularly  relevant  to  distinguishing 
elderly  projects  under  tlie  previous 
s«?ction  3(b)  definition  (in  which 
disabled  families  were  included  in  the 
definition  of  "elderiy  families  ")  from 
non-elderly  projects  and  which  in 
combination  with  other  factors  (such  as 
the  number  of  accessible  units)  may  be 
useful  in  distinguishing  projects  for 
seniors  from  those  serving  the  broader 
definition  of  "elderly  famihes"  which 
includes  disabled  families);  or  any  other 
relevant  type  of  historical  data,  unless 
clearly  contradicted  by  other 
comparable  evidence. 

(2J  Sources  in  conflict.  If  a  primary 
source  establishes  a  design  contrary  to 
that  established  by  the  primary  source 
upon  which  the  owner  would  base 
support  that  the  project  is  an  eligible 
project  (as  defined  in  this  section),  the 
owner  cannot  make  the  election  of 
preferences  for  elderly  families  as 
provided  by  this  section  based  upon 
primary  sources  alone.  In  any  case 
where  the  primary  sources  do  not 
provide  clear  evidence  of  original 
design  of  the  projecl  for  occupancy 
primarily  by  elderly  families,  including 
those  cases  where  primary  documents 
conflict,  secondary  sources  may  be  used 
to  establish  Lhe  use  for  which  the  project 
was  originally  designed. 

(c)  Reservation  of  units  in  elderly    * 
projects  for  non-elderly  disabled 
families.  The  ovmer  of  an  elderly  project 
is  required  to  reserve,  at  a  minimum,  the 
number  of  units  specified  in  paragraph 
(c)(1)  of  this  section  for  occupancy  by 
disabled  families  who  are  not  elderly  or 
near-elderly  families  (hereafter, 
collectively  referred  to  "non-elderly 
disabled  families"). 

(1 )  Minimum  number  of  units  to  be 
reserved  for  non -elderly  disabled 
families.  The  number  of  units  in  an 


elderly  project  required  to  be  reserved 
for  occupancy  by  non-elderly  disabled 
families,  shall  be,  at  a  minimum,  the 
lesser  of: 

(i)  The  number  of  units  equivalent  to 
the  higher  of; 

(A)  The  percentage  of  units  assisted 
under  this  part  in  the  elderiy  project 
that  were  occupied  by  non-elderly 
disabled  families  on  October  28.  1992; 
and 

(B)  The  percentage  of  units  assisted 
under  this  part  in  the  elderly  project 
that  were  occupied  by  non-elderiy 

disabled  families  upon  January  1.  I9q2- 

or  •    ■      . 

(ii)  10  percent  of  the  number  of  uiuts 
assisted  under  this  part  in  the  eligible 
project. 

(2)  Option  to  reserve  greater  number 
of  units  for  non-elderly  disabled 
families.  The  owner,  at  the  owner's 
option,  and  at  any  time,  may  reserve  a 
greater  number  of  units  for  non-elderly 
disabled  families  than  that  provided  for 
in  paragraph  (c)(1)  of  this  section.  The 
option  to  provide  a  greater  number  of 
units  to  non-elderiy  di.sabled  families 
will  not  obligate  the  owner  to  always 
provide  that  greater  number  to  non- 
elderly  disabled  families.  The  nu.mber  of 
units  reaui.red  to  be  provided  to  non- 
elderly  disabled  families  at  any  time  in 
an  elderly  project  is  tliat  number 
determined  under  paragraph  (c)(1)  of 
this  section. 

(d)  Secondary  preferences.  An  owtmt 
of  an  elderly  propel  also  may  elect  to 
establish  secondary  preferences  in 
accordance  with  the  provisions  of 
paragraph  (d)  of  this  section. 

(1)  Preference  for  near-elderly 
disabled  families  in  units  resened  for 
elderly  families.  If  the  owner  of  an 
elderly  project  determines,  in 
accordance  with  paragroph  (Q  of  this 
section,  that  there  are  an  insufficient 
number  of  elderiy  families  who  hav.> 
applied  for  occupancy  to  fill  ali  ;he 
vacant  units  in  the  elderly  p.-xjiect 
reserved  for  elderly  families  ('.lia!  is.  all 
units  except  those  reserved  for  the  non- 
elderiy  disabled  families  as  provided  in 
paragraph  (c)  of  this  section),  the  owner 
may  give  preference  for  occupancy  of 
such  units  to  disabled  famihes  who  ar« 
near-elderly  fam.ilies. 

(2)  Preference  for  near-elderly 
disabled  families  in  units  reserved  for 
non-elderly  disabled  families.  If  the 
owner  of  an  elderly  project  determines, 
in  accordance  with  paragraph  (0  of  this 
section,  that  there  are  an  insufficient 
number  of  non-elderly  disabled  families 
to  fill  all  the  vacant  units  in  the  elderly 
project  reserved  for  non-elderly  disabled 
families  as  provided  in  paragraph  (-:)  of 
this  section,  the  owner  mey  give 
preference  for  occupancy  of  these  units 


22926  Federal  Register  /  Vol.  59.  No.  84  /  Tuesday.  May  3.  1994  /  Rules  and  Regulations 


to  disabled  families  who  are  near- 
elderly  families. 

(el  Availability  of  units  to  families 
ivithout  regard  to  preference.  If  the 
owner  of  an  elderly  project  who  has 
elected  to  adopt  the  secondary 
preferences  in  paragraph  (d)  of  this 
section  determines,  in  accordance  with 
paragraph  (f)  of  this  section,  that  there 
are  an  insufficient  number  of  families 
for  whom  preference,  including 
secondary  preference,  in  occupancy  has 
been  given,  to  fill  all  the  vacant  units  in 
the  elderly  project,  the  owner  shall 
make  the  vacant  units  generally 
available  to  otherwise  eligible  families 
who  apply  for  housing,  without  regard 
to  the  preferences  and  reservation  of 
imits  provided  in  this  section. 

(f)  Determination  of  insufficient 
number  of  applicants  qualifying  for 
preference.  To  make  a  determination 
that  there  are  an  insufficient  number  of 
applicants  who  qualif)'  for  the 
preferences,  including  secondary 
preferences,  provided  by  this  se<iion. 
the  owner  must: 

(1)  Conduct  marketing  in  acxordance 
with  §  881.601(a)  to  attrad  applicants 
qualifying  for  the  preferences  and 
reservation  of  units  set  forth  in  this 
.section:  and 

(2)  Make  a  good  faith  effort  to  lease  to 
jipplicants  who  qualify  for  the 
preferences  provided  in  this  s«:tion. 
including  taking  all  feasible  actions  to 
fill  vacancies  by  renting  to  surh 
families. 

(g)  Federal  preferences.  An  owner  that 
gives  preferences  to  elderly  families  and 
reserves  units  for  non-elderly  disabled 
families  in  accordance  wilh  this  section 
also  shall  select  applicants  among  each 
respective  group  in  accordance  with  the 
Federal  preferences  contained  in 
t»8ai.613. 

(h)  Prohibition  of  e\ictions.  An  owner 
may  not  evict  a  tenant  without  good 
I  ause.  or  require  thai  a  tenant  vacate  a 
unit,  in  whole  or  in  part  because  of  any 
reservation  or  preference  provided  in 
this  section,  or  because  of  any  action 
taken  by  the  Secretary  pursuant  to 
subtitle  D  (sections  651  through  661)  of 
title  VI  of  the  Housing  and  Community 
Development  Act  of  1992  (42  U.S.C. 
1.1611  through  13620). 

(i)  Expiration  date  of  section.  This 
seilion  will  expire  on  May  3, 1995. 

PART  883— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM-STATE  HOUSING 
AGENCIES 

5.  The  authority  citation  for  24  CFR 
part  883  is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437a.  1437c .  1437f. 
.ISa-ifd),  and  1.1611-13619 


6<  A  new  §683.7048  is  added  to  read 
as  follows: 

%  883.704a    Pre(er»nc«  for  occupancy  by 
etdefly  familiea. 

(a)  Election  of  preference  for 
occupancy  by  elderly  families — (1) 
Election  by  owners  of  eligible  projects. 
(i)  An  owner  of  a  project  assisted  under 
this  part  (including  a  partially  assisted 
projeci)  that  was  originally  designed 
primarily  for  orr.upancy  by  elderly 
families  (an  "eligible  project")  may  eleti 
to  give  preference  to  elderly  families  in 
selecting  tenants  for  assisted,  vacant 
units  in  the  project,  subject  to  the 
requirements  of  this  section. 

(ii)  For  purposes  of  this  section,  a 
projeci  eligible  for  the  preference 
provided  by  this  set:tion,  and  for  which 
the  owner  makes  an  election  to  give 
preference  in  occ-upancy  to  elderly 
families  is  referred  to  as  an  "elderly 
project."  "Elderly  families"  refers  to 
families  whose  heads  of  household, 
their  spouses  or  .lolii  members  are  62 
years  or  older. 

(2)  HUD  appmvnl  of  election  not 
required,  (i)  An  owner  is  not  required  to 
solicit  or  obtain  the  approval  of  HUD 
before  exercising  she  olwiion  of 
preference  for  occupancy  provided  in 
paragraph  (a)(1)  of  this  section.  The 
owner,  however,  if  challenged  on  the 
issue  of  eligibility  of  the  project  for  the 
election  provided  in  paragraph  (a)(1)  of 
this  section  must  be  able  to  support  the 
project's  eligibility  through  the 
production  of  supporting  evidence)  as 
provided  in  paragraph  Hi)  of  this 
sotiion. 

(ii)  The  Department  reserves  the  right 
at  any  time  to  review  and  make 
determinations  regarding  the  acciu^cy 
of  the  identification  of  the  project  as  an 
elderly  project.  The  Department  can 
make  such  determinations  as  a  result  of 
ongoing  monitoring  activities,  or  the 
conduct  of  comphint  investigations  and 
compliance  re^'iews  required  under  the 
Fair  Housing  Act  (42  U.S.C  3601 
through  19),  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C 
794)  and  other  applicable  statutes. 

(b)  Determining  projects  eligible  for 
preference  for  occupancy  by  elderly 
families — (1)  Evidence  supporting 
project  eligibility.  Evidence  that  a 
project  assisted  under  this  part  (or 
portion  of  a  project)  was  originally 
designed  primarily  for  occupancy  by 
elderly  families,  and  is  therefore  eligible 
for  the  election  of  occupancy  preference 
provided  by  this  section,  shall  consist  of 
at  least  one  item  from  the  sources 
("primary"  sources)  listed  in  paragraph 
(b)(l)(i)  of  this  section,  or  at  least  two 
items  from  the  sources  ('"secondary" 


sources)  listed  in  paragraph  (b)(l)(ii)  of 
this  section: 

(i)  Primary  sources.  Identification  of 
the  project  (or  portion  of  a  project)  as 
serving  elderly  (seniors)  families  in  at 
least  oue  primary  source  such  as:  the 
application  in  response  to  the  notice  of 
funding  availability;  the  terms  of  the 
notice  of  funding  availability  under 
which  the  application  was  solicited:  the 
regulatory  agreement;  the  loan 
commitment;  the  bid  invitation;  the 
owner's  management  plan,  or  any  other 
imderwriting  or  financial  document 
collected  at  or  before  loan  closing:  or 

(ii)  Secondary  sources.  Two  or  more 
soun;«s  of  evidence  such  as:  Lease 
records  from  the  earliest  two  years  of 
(x;r.upancy  for  which  records  are 
available  showing  that  (x:cupancy  has 
been  restricted  primarily  to  households 
where  the  head,  spouse  or  sole  member 
is  62  years  of  age  or  older:  evidence  that 
services  for  elderly  persons  have  been 
provided,  such  as  services  funded  by 
the  Older  Americans  Act,  transportation 
to  senior  citizen  centers,  or  programs 
coordinated  with  the  Area  Agent:y  on 
Aging:  project  unit  mix  with  a  higher 
percentage  of  efiiciency  and  one- 
bedroom  units  |a  secondary  sourf;e 
particularly  relevant  to  distinguishing 
elderly  projects  under  the  previous 
section  3(b)  definition  (in  which 
disabled  families  were  included  in  the 
definition  of  "elderly  families")  from 
non-elderly  projects  and  which  in 
combination  with  other  factors  (such  as 
the  number  of  accessible  units)  may  be 
useful  in  distinguishing  projects  for 
seniors  from  those  serving  the  broader 
definition  of  "elderly  families"  which 
includc!S  disabled  families);  or  a.^^y  other 
relevant  type  of  historical  data,  unless 
clearly  contradicted  by  other 
comparable  evidence. 

(2)  Sources  in  conflict.  If  a  primary 
source  establishes  a  design  contrary  to 
tliat  established  by  the  primary  sourt» 
upon  which  the  owner  would  biise 
support  that  the  project  is  an  eligible 
project  (as  defined  in  this  seclion).  the 
owner  cannot  make  the  election  of 
preferences  for  elderly  families  as 
provided  by  this  section  based  upon 
primary  sources  alone.  In  any  case 
where  the  primary  sources  do  not 
provide  clear  evidence  of  original 
design  of  the  project  for  occupancy 
primarily  by  elderly  families,  including 
tho.se  cases  where  primary  documents 
conflict,  secondary  sources  may  be  used 
to  e.stablish  the  use  for  which  the  project 
was  originally  designed. 

(c)  Reservation  of  units  in  elderly 
projects  for  non-elderly  disabled 
families.  The  owner  of  an  elderly  project 
is  required  to  reserve,  at  a  minimum,  the 
iiumber  of  units  specified  in  paragraph 
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(cKl)  of  this  section  for  occupancy  bv 
disabled  families  who  are  not  elderly  or 
near-elderly  families  (hereafter. 
caJlectively  referred  to  "non-elderly 
disabled  families"). 

(1)  Minimum  number  of  units  to  be 
reserved  for  non-elderly  disabled 
families.  The  number  of  units  in  an 
elderly  project  required  to  be  reserved 
for  occupancy  by  non-elderly  disabled 
families,  shall  be.  at  a  minimum,  the 
lesser  of: 

|i)  The  number  of  units  equivalent  to 
the  higher  of; 

(A)  The  percentage  of  units  assisted 
under  this  part  in  the  elderly  project 
that  were  occupied  by  non-elderly 
disabled  families  on  October  28,  1992; 
and 

(B)  The  percentage  of  units  assisted 
under  this  part  in  the  elderly  project 
that  were  occupied  by  non-elderly 
disabled  families  upon  January  1,  1992; 
or 

(il)  10  percent  of  the  number  of  units 
assisted  under  this  part  in  the  eligible 
project. 

(2)  Option  to  reserve  greater  number 
of  units  for  non-elderly  disabled 
families.  The  owner,  at  the  owner's 
option,  and  at  any  time,  may  reserve  a 
greater  number  of  units  for  non-elderly 
disabled  famiUes  than  that  provided  for 
in  paragraph  (c)(1)  of  this  section.  The 
option  to  provide  a  greater  number  of 
units  to  non-elderly  disabled  families 
will  not  obligate  the  owner  to  always 
provide  that  greater  number  to  non- 
elderly  disabled  families.  The  number  of 
units  required  to  be  provided  to  non- 
elderly  disabled  families  at  any  time  in 
an  elderly  project  is  that  number 
determined  under  paragraph  (c)(1)  of 
this  section. 

(d)  Secondary  preferences.  An  owner 
of  an  elderly  project  also  may  elect  to 
establish  secondary  preferences  in 
accordance  with  the  provisions  of 
paragraph  (d)  of  this  section. 

(1  jPne/erence  for  near-elderly 
disabled  families  in  units  reserved  for 
elderly  families.  If  the  owner  of  an 
elderly  project  determines,  in 
accordance  with  paragraph  (f)  of  this 
section,  that  there  are  an  insufficient 
number  of  elderly  families  who  have 
applied  for  occupancy  to  fill  all  the 
vacant  units  in  the  elderly  project 
reserved  for  elderly  families  (that  is,  all 
units  except  those  reserved  for  the  non- 
elderly  disabled  families  as  provided  in 
paragraph  (c)  of  this  section),  the  owner 
may  give  preference  for  occupancy  of 
such  units  to  disabled  families  who  are 
near-elderly  families. 

(2)  Preference  for  near-elderly 
disabled  families  in  units  reserved  for 
non-elderly  disabled  families.  If  the 
owner  of  an  elderly  project  determines. 


in  accordance  with  paragraph  (0  of  this 
section,  that  there  are  an  insufficient 
number  of  non-elderly  disabled  families 
to  fill  all  the  vacant  units  in  the  elderly 
project  reserved  for  non-elderly  disabled 
families  as  provided  in  paragraph  (c)  of 
this  section,  the  owner  may  give 
preference  for  occupancy  of  these  units 
to  disabled  families  who  are  near- 
elderly  families. 

(e)  Availability  of  units  to  families 
without  regard  to  preference.  If  the 
owner  of  an  elderly  project  who  has 
elected  to  adopt  the  secondary 
preferences  in  paragraph  (d)  of  this 
section  determines,  in  accordance  with 
paragraph  (f)  of  this  section,  that  there 
are  an  insufficient  number  of  families 
for  whom  preference,  including 
secondary  preference,  in  occupancy  has 
been  given,  to  fill  all  the  vacant  units  in 
the  elderly  project,  the  owner  shall 
make  the  vacant  units  generally 
available  to  otherwise  eligible  families 
who  apply  for  housing,  without  regard 
to  the  preferences  and  reservation  of 
units  provided  in  this  section. 

(f)  Determination  of  insufficient 
number  of  applicants  qualifying  for 
preference.  To  make  a  determination 
that  there  are  an  insufficient  number  of 
applicants  who  qualify  for  the 
preferences,  including  secondary 
preferences,  provided  by  this  section, 
the  owner  must: 

(1)  Conduct  marketing  in  accordance 
with  § 883.702(a)  to  attract  applicants 
qualifying  for  the  preferences  and 
reservation  of  units  set  forth  in  this 
section;  and 

(2)  Make  a  good  faith  effort  to  lease  to 
applicants  who  qualify  for  the 
preferences  provided  in  this  section, 
including  taking  all  feasible  actions  to 
fill  vacancies  by  renting  to  such 
families. 

(g)  Federal  preferences.  An  owner  that 
gives  preferences  to  elderly  families  and 
re.serves  units  for  non-elderly  disabled 
families  in  accordance  with  this  section 
also  shall  select  applicants  among  each 
respective  group  in  accordance  with  the 
Federal  preferences  contained  in 
§883.714. 

(h)  Prohibition  of  evictions.  An  owner 
may  not  evict  a  tenant  without  good 
cause,  or  require  that  a  tenant  vacate  a 
unit,  in  whole  or  in  part  because  of  any 
reservation  or  preference  provided  in 
this  section,  or  because  of  any  action 
taken  by  the  Secretary  pursuant  to 
subtitle  D  (sections  651  through  661)  of 
title  VI  of  the  Housing  and  Community 
Development  Act  of  1992  (42  U.S.C. 
13611  through  13620). 

(i)  Expiration  date  of  section.  This 
section  will  expire  on  May  3.  1995. 


PART  884— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM. 
NEW  CONSTRUCTION  SET-ASIDE  FOR 
SECTION  515  RURAL  RENTAL 
HOUSING  PROJECTS 

7.  The  authority  citation  for  24  CFR 
part  884  is  revised  to  read  as  follows: 

Authorin:  42  U  S  C  1437a,  1437c.  1437f 
3535(d).  and  13611-13619. 

8.  A  new  §  884.223a  is  added  to  read 
as  follows: 

S  884.223a    Preference  for  occupancy  by 
elderly  families. 

(a)  Election  of  preference  for 
occupancy  by  elderly  families— { l ) 
Election  by  owners  of  eligible  projects. 
(i)  An  owner  of  a  project  assisted  under 
this  part  (including  a  partially  assisted 
project)  that  was  originally  designed 
prirnarily  for  occupancy  by  elderly 
families  (an  "eligible  project")  may  elect 
to  give  preference  to  elderly  families  in 
selecting  tenants  for  assisted,  vacant 
units  in  the  project,  subject  to  the 
requirements  of  this  section. 

(ii)  For  purposes  of  this  section,  a 
project  eligible  for  the  preference 
provided  by  this  section,  and  for  which 
the  owner  makes  an  election  to  give 
preference  in  occupancy  to  elderly 
families  is  referred  to  as  an  "elderly 
project."  "Elderly  families"  refers  to 
families  whose  heads  of  household, 
their  spouses  or  sole  members  are  62 
years  or  older. 

(2)  HUD  approval  of  election  not 
required,  (i)  An  owner  is  not  required  to 
solicit  or  obtain  the  approval  of  HUD 
before  exercising  the  election  of 
preference  for  occupancy  provided  in 
paragraph  (a)(1)  of  this  section  The 
owner,  however,  if  challenged  on  the 
issue  of  eligibility  of  the  project  for  the 
election  provided  in  paragraph  (a)(1)  of 
this  section  must  be  able  to  support  the 
project's  eligibility  through  the 
production  of  supporting  evidence  as 
provided  in  paragraph  (b)  of  this 
section. 

(ii)  The  Department  reserves  the  right 
at  ajiy  time  to  review  and  make 
determinations  regarding  the  accuracy 
of  the  identification  of  the  project  as  an 
elderly  project.  The  Department  can 
make  such  determinations  as  a  result  of 
ongoing  monitoring  activities,  or  the 
conduct  of  complaint  investigations  and 
compliance  reviews  required  under  the 
Fair  Housing  Act  (42  U.S.C.  3601 
through  19),  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794)  and  other  applicable  statutes. 

(b)  Determining  projects  eligible  for 
preference  for  occupancy  by  elderly 
families — (l)  Evidence  supporting ' 
project  eligibility.  Evidence  that  a 
project  assi-sted  under  this  part  (or 
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portion  of  a  project)  was  originally 
designed  primarily  for  occupancy  by 
elderly  families,  and  is  therefore  eligible 
for  the  election  of  occupancy  preference 
provided  by  this  section,  shall  consist  of 
at  least  one  item  from  the  sources 
("primary"  sources)  listed  in  paragraph 
(b)(l)(i)  of  this  section,  or  at  least  two 
items  from  the  sources  ("secondary" 
sources)  listed  in  paragraph  (b)(l)(ii)  of 
this  section: 

(i)  Primary  sources.  Identification  of 
the  project  (or  portion  of  a  project)  as 
serving  elderly  (seniors)  families  in  at 
least  one  primary  source  such  as;  The 
application  in  response  to  the  notice  of 
funding  availability:  the  terms  of  the 
notice  of  funding  availability  under 
which  the  application  was  solicited;  the 
regulatory  agreement;  the  loan 
commitment;  the  bid  invitation;  the 
owner's  management  plan,  or  any  other 
underwriting  or  Hnancial  document 
collected  at  or  before  loan  closing;  or 

(ii)  Secondary  sources.  Two  or  more 
sources  of  evidence  such  as:  Lease 
records  from  the  earliest  two  years  of 
occupancy  for  which  records  are 
available  showing  that  occupancy  has 
been  restricted  primarily  to  households 
where  the  head,  spouse  or  sole  member 
is  62  years  of  age  or  older,  evidence  that 
services  for  elderly  persons  hove  been 
provided,  such  as  services  funded  by 
the  Older  Americans  Act.  transportation 
to  senior  citizen  centers,  or  programs 
coordinated  with  the  Area  Agency  on 
Aging;  project  unit  mix  with  a  higher 
percentage  of  efficiency  and  one- 
bedroom  units  (a  secondary  source 
particularly  relevant  to  distinguishing 
elderly  projects  under  the  previous 
section  3Cb)  definition  (in  which 
disabled  families  were  included  in  the 
definition  of  "elderly  families")  from 
non-«lderly  projects  and  which  in 
combination  with  other  factors  (such  as 
the  number  of  accessible  units)  may  be 
useful  in  distinguishing  projects  for 
seniors  from  those  serving  the  broader 
definition  of  "elderly  families"  which 
includes  disabled  families];  or  any  other 
relevant  type  of  historical  data,  unless 
clearly  contradicted  by  other 
comparable  evidence. 

(2)  Sources  in  conflict.  If  a  primary 
source  establishes  a  design  contrary  to 
that  established  by  the  primary  source 
upon  which  the  owner  would  base 
support  that  the  project  is  an  eligible 
project  (as  defined  in  this  section),  the 
owner  cannot  make  the  election  of 
preferences  for  elderly  families  as 
provided  by  this  section  based  upon 
primary  sources  alone.  In  any  case 
where  the  primary  sources  do  not 
provide  clear  evidence  of  original 
design  of  the  project  for  occupancy 
primarily  by  elderly  families,  including 


those  cases  where  prim.ary  documents 
conflict,  secondary  sources  may  be  used 
to  establish  the  use  for  which  the  project 
was  originally  designed. 

(c)  Beservation  of  units  in  elderly 
projects  for  non-elderly  disabled 
families.  The  owner  of  an  elderly  project 
is  required  to  reserve,  at  a  minimum,  the 
number  of  units  specified  in  paragraph 
(c)(1)  of  this  section  for  occupancy  by 
disabled  families  who  are  not  elderly  or 
near-elderly  families  (hereafter, 
collectively  referred  to  "non-elderly 
disabled  families"). 

(1)  Minimum  number  of  units  to  be 
reserved  for  non-elderly  disabled 
families.  The  number  of  units  in  an 
elderly  project  required  to  be  reserved 
for  occupancy  by  non-«lderly  disabled 
families,  shall  be,  at  a  minimum,  the 
lesser  of: 

(i)  The  number  of  luiits  equivalent  to 
the  higher  of; 

(A)  The  percentage  of  units  assisted 
under  this  part  in  the  elderly  project 
that  were  occupied  by  non-elderly 
disabled  families  on  October  28,  1992; 
and 

(B)  The  percentage  of  units  assisted 
under  this  part  in  the  elderly  project 
that  were  occupied  by  non-elderly 
disabled  families  upon  January  1, 1992; 
or 

(ii)  10  percent  of  the  number  of  units 
assisted  under  this  part  in  the  eligible 
project. 

(2)  Option  to  reserve  greater  number 
of  units  for  non-elderly  disabled 
families.  The  owner,  at  the  owner's 
option,  and  at  any  time,  may  reserve  a 
greater  number  of  units  for  non-elderly 
disabled  families  than  that  provided  for 
in  paragraph  (c)(1)  of  this  section.  The 
option  to  provide  a  greater  number  of 
units  to  non-elderly  disabled  families 
will  not  obligate  the  owner  to  always 
provide  that  greater  number  to  non- 
elderly  disabled  families.  The  number  of 
units  required  to  be  provided  to  non- 
elderly  disabled  families  at  any  time  in 
an  elderly  project  is  that  number 
determined  under  paragraph  (c)(1)  of 
this  section. 

(d)  Secondary  preferences.  An  owner 
of  an  elderly  project  also  may  elect  to 
establish  secondary  preferences  in 
accordance  with  the  provisions  of 
paragraph  (d)  of  this  section. 

(1)  Preference  for  near-elderly 
disabled  families  in  units  reserved  for 
elderly  families.  If  the  owner  of  an 
elderly  project  determines,  in 
accordance  with  paragraph  (f)  of  this 
section,  that  there  are  an  insufficient 
number  of  elderly  families  who  have 
applied  for  occupancy  to  fill  all  the 
vacant  units  in  the  elderly  project 
reserved  for  elderly  famiUes  (that  is,  all 
units  except  those  reserved  for  the  non- 


elderly  disabled  families  as  provided  in 
paragraph  (c)  of  this  section),  the  owner 
may  give  preference  for  occupancy  of 
such  units  to  disabled  families  who  are 
near-elderly  families. 

(2)  Inference  for  near-elderly 
disabled  families  in  units  reserved  for 
non-elderly  disabled  families.  If  the 
owner  of  an  elderly  project  determines. 
in  accordance  with  paragraph  (0  of  this 
section,  that  there  are  an  insuHlcient 
number  of  non-elderly  disabled  families 
to  fill  all  the  vacant  units  in  the  elderly 
project  reserved  for  non-elderly  disabled 
families  as  provided  in  paragraph  (c)  of 
this  section,  the  owner  may  give 
preference  for  occupancy  of  these  units 
to  disabled  families  who  are  near- 
elderly  families. 

(e)  Availability  of  units  to  families 
without  regard  to  preference.  If  the 
owner  of  an  elderly  project  who  has 
elected  to  adopt  the  secondary 
preferences  in  paragraph  (d)  of  this 
section  determines,  in  accordance  with 
paragraph  (f)  of  this  section,  that  there 
are  an  insufficient  number  of  families 
for  whom  preference,  including 
secondary  preference,  in  occupancy  has  . 
been  given,  to  fill  all  the  vacant  units  in 
the  elderly  project,  the  owner  shall 
make  the  vacant  units  generally 
available  to  eligible  families  who  apply 
for  housing,  without  regard  to  the 
preferences  and  reservation  of  units 
provided  in  this  section. 

(f)  Determination  of  insufficient 
number  of  applicants  qualifying  for 
preference.  "To  make  a  determination 
that  there  are  an  insufficient  number  of 
applicants  who  qualify  for  the 
preferences,  including  secondary 
preferences,  provided  by  this  section, 
the  owner  must: 

(1)  Conduct  marketing  in  accordance 
with  §  884.214(a)  to  attraci  applicants 
qualifying  for  the  preferences  and 
reservation  of  units  set  forth  in  this 
section;  and 

(2)  Make  a  good  faith  effort  to  lease  to 
applicants  who  qualify  for  the 
preferences  provided  in  this  section, 
including  taking  all  feasible  actions  to 
fill  vacancies  by  renting  to  such 
families. 

(g)  Federal  preferences.  An  owner  that 
gives  preferences  to  elderly  families  and 
reserves  units  for  non-elderly  disabled 
families  in  accordance  with  this  section 
also  shall  select  applicants  among  each 
respective  group  in  accordance  with  the 
Federal  preferences  contained  in 
§884.226. 

(h)  Prohibition  of  evictions.  An  owner 
may  not  evict  a  tenant  without  good 
cause,  or  require  that  a  tenant  vacate  a 
unit,  in  whole  or  in  part  because  of  any 
reservation  or  preference  provided  in 
this  section,  or  because  of  any  action 
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taken  by  the  Secretary  pursuant  to 
subtitle  D  (sections  651  through  661)  of 
title  VI  of  the  Housing  and  Community 
Development  Act  of  1992  (42  U.S.C. 
13611  through  13620). 

(J)  Expiration  date  of  section.  This 
section  will  expire  on  May  3,  1995. 

PART  886-SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM-SPECIAL  ALLOCATIONS 

11.  The  authority  citation  for  24  CFR 
part  886  is  revised  to  read  as  follows: 

Authorit>-:  42  U.S  C.  1437a.  1437c.  1437f, 
3535(d).  and  13611-13619. 

1J3.  A  new  §  886.329a  is  added  to  read 
as  follows: 

8  886.329a    Preferences  for  occupancy  by 
elderly  families. 

(a)  Election  of  preference  for 
occupancy  by  elderly  families — (1) 
Election  by  ov^-ners  of  eligible  projects. 
(i)  An  owTier  of  a  project  involving 
substantial  rehabilitation  and  assisted 
under  this  part  (including  a  partially 
assisted  project)  that  was  originally 
designed  primarily  for  occupancy  Ijy 
elderly  families  (an  "eligible  project*) 
may  elect  to  give  preference  to  elderly 
families  in  selecting  tenants  for  assisted, 
vacant  units  in  the  project,  subject  to  the 
reouirements  of  this  section. 

(n)  For  purposes  of  this  section,  a 
project  eligible  for  the  preference 
provided  by  this  section,  and  for  which 
the  owner  makes  an  election  to  give 
preference  in  occupancy  to  elderly 
families  is  referred  to  as  an  "elderly 
project."  "Elderly  famiUes"  refers  to 
families  whose  heads  of  household, 
their  spouses  or  sole  members  are  62 
years  or  older. 

(2)  HUD  approval  of  election  not 
required,  (i)  An  owmer  is  not  required  to 
solicit  or  obtain  the  approval  of  HUD 
before  exercising  the  election  of 
preference  for  occupancy  provided  in 
paragraph  (a)(1)  of  this  section.  The 
owner,  however,  if  challenged  on  the 
issue  of  eligibility  of  the  project  for  the 
election  provided  in  paragraph  (a)(1)  of 
this  section  must  be  able  to  support  the 
project's  eligibility  through  the 
production  of  supporting  evidence  as 
provided  in  paragraph  (b)  of  this 
section. 

(ii)  The  Department  reserves  the  right 
at  any  time  to  review  and  make 
determinations  regarding  the  accuracy 
of  the  identification  of  the  project  as  an 
elderly  project.  The  Department  can 
make  such  determinations  as  a  result  of 
ongoing  monitoring  activities,  or  the 
conduct  of  complaint  investigations  and 
compliance  reviews  required  under  the 
Fair  Housing  Act  (42  U.S.C.  3601 
through  19),  section  504  of  the 


Rehabilitation  Act  of  1973  (29  U.S.C. 
794)  and  other  applicable  statutes. 

(b)  Determining  projects  eligible  for 
preference  for  occupancy  by  elderly 
families — (1)  Evidence  supporting ' 
project  eligibility.  Evidence  that  a 
project  assisted  under  this  part  (or 
portion  of  a  project)  was  originally 
designed  primarily  for  occupancy  by 
elderly  families,  and  is  thereforaeligible 
for  the  election  of  occupancy  preference 
provided  by  this  section,  shall  con.sist  of 
at  least  one  item  from  the  sources 
("primary"  sources)  listed  in  paragraph 
(b)(l)(i)  of  this  section,  or  at  least  two 
items  from  the  sources  ("secondary" 
.sources)  listed  in  paragraph  (b)(l)(ii)  of 
this  section: 

(i)  Primary  sources.  Identification  of 
the  project  (or  portion  of  a  project)  as 
serving  elderly  (seniors)  families  in  at 
least  one  primary  source  such  as:  the 
application  in  response  to  the  notice  of 
funding  availability:  the  terms  of  the 
notice  of  funding  availability  under 
which  the  application  was  solicited;  the 
regulatory  agreement;  the  loan 
commitment:  the  bid  invitation;  the 
o%vner's  management  plan,  or  any  other 
underwriting  or  financial  document 
collected  at  or  before  loan  closing;  or 

(ii)  Secondary  sources.  Two  or  more 
sources  of  evidence  such  as:  lease 
records  from  the  earliest  two  years  of 
occupancy  for  which  records  are 
available  shovdng  that  occupancy  has 
been  restricted  primarily  to  households 
where  the  head,  spouse  or  sole  member 
is  62  years  of  age  or  older;  evidence  that 
services  for  elderly  persons  have  been 
provided,  such  as  services  funded  by 
the  Older  Americans  Act,  transportation 
to  senior  citizen  centers,  or  programs 
coordinated  with  the  Area  Agency  on 
Aging;  project  unit  mix  with  a  higher 
percentage  of  efficiency  and  one- 
bedroom  units  [a  secondary  source 
particularly  relevant  to  distinguishing 
elderly  projects  under  the  previous 
section  3(b)  definition  (in  which 
disabled  families  were  included  in  the 
definition  of  "elderly  families")  from 
non-elderly  projects  and  which  in 
combination  with  other  factors  (such  as 
the  number  of  accessible  units)  may  be 
use^Jl  in  distinguishing  projects  for 
seniors  from  those  serving  the  broader 
definition  of  "elderly  families"  which 
includes  disabled  families);  or  any  other 
relevant  type  of  historical  data,  unless 
clearly  contradicted  by  other 
comparable  evidence. 

(2)  Sources  in  conflict.  If  a  primary 
source  establishes  a  design  contrary  to 
that  established  by  the  primary  source 
upon  which  the  owner  would  base 
support  that  the  project  is  an  eligible 
project  (as  defined  in  this  section),  the 
owner  cannot  make  the  election  of 


preferences  for  elderly  families  as 
provided  by  this  section  based  upon 
primary  sources  alone.  In  any  case 
where  the  primary  sources  do  not 
provide  clear  evidence  of  original 
design  of  the  project  for  occupancy 
primarily  by  elderly  families,  including 
those  cases  where  primary  documents 
conflict,  secondary  sources  may  be  used 
to  establish  the  use  for  which  the  project 
was  originally  designed. 

(c)  Reservation  of  units  in  elderly 
projects  for  non-elderly  disabled 
families.  The  ov^mer  of  an  elderly  project 
is  required  to  reserve,  at  a  minimum,  the 
number  of  units  specified  in  paragraph 
(c)(1)  of  this  section  for  occupancy  by 
disabled  families  who  are  not  elderly  or 
near-elderly  families  (hereafter, 
collectively  referred  to  "non-elderly 
disabled  families"). 

(1)  Minimum  number  of  units  to  be 
reserved  for  non-elderly  disabled 
families.  The  number  of  units  in  an 
elderly  project  required  to  be  reser\ed 
for  occupancy  by  non-elderly  disabled 
families,  shall  be,  at  a  minimum,  the 
lesser  of: 

(i)  The  number  of  units  equivalent  to 
the  higher  of; 

(A)  The  percentage  of  units  assisted 
under  this  part  in  the  elderly  project 
that  were  occupied  by  non-elderly 
disabled  families  on  October  28,  1992: 
and 

(B)  The  percentage  of  units  assisted 
under  this  part  in  the  elderly  project 
that  were  occupied  by  non-elderly 
disabled  families  upon  January  1.  1992; 
or 

(ii)  10  percent  of  the  number  of  units 
a.ssisted  under  this  part  in  the  eligible 
project. 

(2)  Option  to  reserve  greater  number 
of  units  for  non-elderly  disabled 
families.  The  owner,  at  the  owner's 
option,  and  at  any  time,  may  reserve  a 
greater  number  of  units  for  non-elderly 
disabled  families  than  that  provided  for 
in  paragraph  (c)(1)  of  this  section.  The 
option  to  provide  a  greater  number  of 
units  to  non-elderly  disabled  families 
will  not  obligate  the  owner  to  alwavs 
provide  that  greater  number  to  non- 
elderly  disabled  families.  The  number  of 
units  required  to  be  provided  to  non- 
elderly  disabled  families  at  any  time  in 
an  elderly  project  is  that  number 
determined  under  paragraph  (c)(1)  of 
this  section. 

(d)  Secondary  preferences.  An  ou-ner 
of  an  elderly  project  also  may  elect  to 
establish  secondary  preferences  in 
accordance  with  the  provisions  of 
paragraph  (d)  of  this  section. 

(1)  Preference  for  near-elderly 
disabled  families  in  units  resened  for 
elderly  families.  If  the  owner  of  an 
elderly  project  determines,  in 
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accordance  with  paragraph  (f)  of  this 
section,  that  there  are  an  insufTicient 
number  of  elderly  families  who  have 
applied  for  occupancy  to  fill  all  the 
vacant  units  in  the  elderly  project 
reserved  for  elderly  families  (that  is,  all 
units  except  those  reserved  for  the  non- 
elderly  disabled  families  as  provided  in 
paragraph  (c)  of  this  section),  the  owner 
may  give  preference  for  occupancy  of 
such  units  to  disabled  families  who  are 
near-elderly  families. 

(2)  Preference  for  near-elderly 
disabled  families  in  units  resen-ed  for 
non-elderly  disabled  families.  If  the 
owner  of  an  elderly  project  determines, 
in  accordance  with  paragraph  (fl  of  this 
section,  that  there  are  an  insufficient 
number  of  non-elderly  disabled  families 
to  fill  all  the  vacant  units  in  the  elderly 
project  reserved  for  non-elderly  disabled 
families  as  provided  in  paragraph  (c)  of 
this  section,  the  owner  may  give 
preference  for  occupancy  of  these  units 
to  disabled  families  who  are  near- 
elderly  families. 

(e)  Availability  of  units  to  families 
without  regard  to  preference.  If  the 
owner  of  an  elderly  project  who  has 
elected  to  adopt  the  secondary 


preferences  in  paragraph  (d)  of  this 
section  determines,  in  accordance  with 
paragraph  (f)  of  this  section,  that  there 
are  an  insufficient  number  of  families 
for  whom  preference,  including 
secondary  preference,  in  occupancy  has 
been  given,  to  fill  all  the  vacant  units  in 
the  elderly  project,  the  owner  shall 
make  the  vacant  units  generally 
available  to  otherwise  eligible  families 
who  apply  for  housing,  without  regard 
to  the  preferences  and  reservation  of 
units  provided  in  this  section. 

(f)  Determination  of  insufficient 
number  of  applicants  qualifying  for 
preference.  To  make  a  determination 
that  there  are  an  insufficient  number  of 
applicants  who  qualify  for  the 
preferences,  including  secondary 
preferences,  provided  by  this  section, 
the  owner  must: 

(1)  Conduct  marketing  in  accordance 
with  §  886.321(a)  to  attract  applicants 
qualifying  for  the  preferences  and 
reservation  of  units  set  forth  in  this 
section;  and 

(2)  Make  a  good  faith  effort  to  lease  to 
applicants  who  qualify  for  the 
preferences  provided  in  this  section, 
including  taking  all  feasible  actions  to 


fill  vacancies  by  renting  to  such 
families. 

(g)  Federal  preferences.  An  owner  that 
gives  preferences  to  elderly  families  and 
reser\'es  units  for  non-elderly  disabled 
families  in  accordance  with  this  section 
also  shall  select  applicants  among  each 
respective  group  in  accordance  with  the 
Federal  preferences  contained  in 
§886.337. 

(h)  Prohibition  of  evictions.  An  owner 
may  not  evict  a  tenant  without  good 
cause,  or  require  that  a  tenant  vacate  a 
unit,  in  whole  or  in  part  because  of  any 
reservation  or  preference  provided  in 
this  section,  or  because  of  any  action 
taken  by  the  Secretary  pursuant  to 
subtitle  D  (sections  651  through  661)  of 
title  VI  of  the  Housing  and  Community 
Development  Act  of  1992  (42  U.S.C. 
13611  through  13620). 

(i)  Expiration  date  of  section.  This 
section  will  expire  on  May  3, 1995. 

Dated:  April  26. 1994. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

[FR  Doc.  94-10519  Filed  5-2-^;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Fund  for  Innovation  in  Education: 
Innovation  in  Education  Program- 
Partnerships  for  Standards-Based 
Professional  Developnrient  cf  K-12 
Educators 

agency:  Department  of  Ed'.uiiition. 
ACTION:  Notice  of  final  priorily  for  risf;al 
years  1994  and  1995. 

SUMMARY:  The  Secretary  announces  an 
absolute  priority  for  fiscal  years  1994 
and  1995  under  th»-'  Fund  for  Innovation 
in  Education  (FIE):  Innovation  in 
Education  Program  to  support 
innovative  projects  that  provide  K-12 
teachers  and  other  educators  with 
sustained,  high  quality  profyssion.il 
development  opportunities  that  are 
aligned  with  challenging  content  and 
professional  standards  developwd  at  the 
national.  State  or  local  levels.  The  intent 
of  this  priority  is  to  enable  school 
educators,  working  with  appropriate 
university,  community,  and  business 
partners,  to  create  and  maintain  model 
learning  environments  that  will  help  all 
students  in  elementary  and  sei.ondary 
schools  achieve  challenging  academic 
standards  in  subjects  such  ?.s  Knglish, 
mathematics,  science,  history . 
geography,  civics,  foreign  languages, 
economics,  and  the  arts. 
EFFECTIVE  DATE:  This  priority  takes  effect 
either  45  days  after  publication  in  the 
Federal  Register  or  later  if  the  Congress 
takes  certain  adjournments,  if  you  want 
to  know  the  effe<nive  d.'^te  of  tliis 
priority,  call  or  v\Tite  the  Department  of 
Education  contact  person. 
FOR  FURTHER  INFORMATION:  Jaymie  Lewis 
or  Bryan  Gray.  U.S.  Deprrtment  of 
Education.  555  New  Jersey  Avenue, 
N\V.,  room  522.  Washington.  DC  20208- 
5524.  Telephone:  (202)  210-1496. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-80O-877-«339 
between  8  a.m.  and  8  p.m  ,  Eastern  time. 
Monday  through  Friday 
SUPPLEMENTARY  INFORMATION;  An 
essential  step  in  achieving  our  National 
Education  Goals  is  ensuring  that  we 
have  high  academic  expectations  for  all 
students  and  that  each  student  has  the 
opportunity  to  fulfill  those  expectations. 
Current  national.  State,  and  local  efforts 
to  define  high  standards  for  what 
.students  should  know  and  be  able  to  do 
in  the  various  subject  areas  provide  a 
starting  point  for  creating  the  type  of 
learning  opportunities  that  an  education 
system  of  excellence  must  provide  for 
all  members  of  an  increasingly  diverse 
.student  population. 


In  order  to  provide  learning 
opportimities  where  more  rigorous  and 
complex  learning  is  expected  of  a// 
students,  teachers  will  need  high- 
quality,  career-long  professional 
development  programs.  Other  educators 
who  help  to  create  teaching  and 
learning  environinents  that  better  ser\e 
the  academic  and  other  needs  of 
students  will  need  .similar  high-quality 
professional  development  opportunities. 
Such  educators  might  include  school 
and  district  administrators,  school  and 
university-ba.sed  teacher  educators, 
curriculum  and  super\isor>  personnel, 
paraprofessionals/ instructional  aides, 
and  members  of  school  boards.  To 
provide  effective  professional 
development  programs  for  teachers  and 
other  educators,  applicants  must  ensure 
that  their  proposed  projects  are  aligned 
with  high  standards  for  student 
learning.  Applicants  should  also 
consider  related  stap.dards  for  teacher 
effectiveness  and  for  the  preparation. 
credentialHng  and  continuing 
developm.ent  of  educators.  More 
specifically,  in  designing  policies  and 
practices  for  professional  development, 
applicants  are  urged  to  draw  on  relevant 
work,  as  appropriate,  from  groups  such 
as  the  National  Board  for  Professional 
Teaching  Standards,  the  Interstate  New- 
Teacher  Assessment  and  Support 
Consortium,  the  National  Council  for 
the  Accreditation  of  Teacher  Education, 
and  the  National  Staff  Development 
Council. 

The  Secretary  recognizes  that 
successful  well-articulated  programs 
that  provide  for  continuous 
improvement  of  professional  educators 
from  recruitment  to  retirement  will 
require  educators  to  work  together 
across  traditionally  separated  roles  and 
organizations.  Therefore,  projects  must 
be  carried  out  by  partnerships.  Finally, 
the  design  of  professional  development 
efforts  must  incorporate  what  is  known 
about  developing  and  managing  high- 
performance  school  systems  that 
support  educational  excellence  and 
equity. 

The  Secretary  proposes  to  direct 
financial  assistance  to  projects  that 
develop  new  or  further  develop  existing 
innovative  partnerships  of  school, 
university,  community,  and  other 
entities  to  establish  and  maintain  high- 
quality,  standards-based  professional 
development  programs  for  teachers  and 
other  educators.  The  purpose  of  these 
partnerships  may  be  to  improve  the 
entire  continuum  of  professional 
development  or  to  focus  on  one  or  more 
points  along  that  continuum  (e.g.. 
preservice.  induction,  inservice). 

In  accordance  with  recommendations 
in  the  Senate  Report  that  accompanied 


the  Fiscal  Year  1994  Department  of 
Education  Appropriation  Act.  the 
Secretary  supports  development  of 
programs  based  on  existing  strategies, 
such  as  creating  model  professional 
development  schools,  or  applicants' 
newly  designed  strategies.  The  Secjetary 
also  recognizes  the  need  for  professional 
development  efforts,  as  identified  in  the 
Senate  Report,  that  prepare  educators 
for  working  with  other  human  service 
professionals  to  address  non-academic 
student/family  problems  (e.g.,  drugs, 
violence,  nutrition,  unemployment)  as 
well  as  other  conditions  that  place 
students  at-risk  for  failure  in  school. 
The  Secretar>'  is  particularly  interested 
in  projects  that  provide  relevant 
professional  development  opportunities 
for  educators  who  work  in  urban  school 
communities. 

The  Secretar>'  strongly  encourages  the 
development  of  challenging  and  feasible 
.school-based  collaborations  that  are 
based  upon  appropriate  research  results 
and  exemplary  teaching  and 
professional  development  practices,  as 
well  as  the  contributions  of  expert 
school,  higher  education,  and 
community  practitioners.  Emphases 
might  inclucie  collegial  strategies  such 
as  in-school  mentoring  for  teachers; 
school-university  teams  integrating 
teacher  preparation  and  school 
curriculum  to  effectively  educate  at-risk 
students;  teacher  sabbaticals  to  work  in 
model  schools:  and  practitioner-led 
inquir>'  and  reform  activities. 

Note:  This  notice  of  final  priority  ilops  nnl 
sulicit  applications.  A  notict;  inviting 
applications  under  this  competilion  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Analysis  of  the  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priorities,  eight  of  the  eleven  parties 
submitting  comments  made 
recommendations.  Three  commenters 
expressed  support  for  the  priority 
without  any  recommendations  for 
change.  An  analysis  of  the 
recommendations  submitted  by  eight 
commenters  follows. 

Comments:  One  commenter 
recommends  that  the  priority  require 
projects  to  include  representatives  from 
State  Boards  of  Education  on  the 
advisory  committee  since  States  set  the 
standards  and  policies  that  serve  as 
frameworks  for  professional 
development. 

Discussion:  The  priority  requires  that 
the  advisory  committee  include  State 
education  officials.  This  requirement 
ensures  representation  of  the  State  and 
is  broad  enough  to  include  State  board 
members. 
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Changes:  None, 

•  Comments:  Three  commenters 
redonunend  that  the  priority  use  more 
exph'dt  language  lo  identify  the  "other" 
potential  project  partners.  One 
coBimenter  believes  the  priority  should 
ex{>iicitly  identify  national 
organizations  or  assodations  as 
potential  pvartnera  or  applicants. 
Another  commenter  requests  the 
inclusion  of  non-profit  organizations. 

Discussion:  The  Secretary  supports' 
extensive  collaboration.  The  priority 
slates  that  partnerships  must  be  formed 
that  involve  LEAs,  IHEs.  and  others.  The 
exaoiples  of  other  potential  partners 
does  not  preclude  national 
org^nizatlons.  associations,  or  non- 
profit entities. 

Changes:  None. 

Comments:  One  commenter  requests 
that  the  National  Staff  Development 
Council  (NSDC)  be  cited  as  a  resource 
to  applicants  on  staff  development 
standards  in  the  Supplementary 
hiformation  section  of  the  priority.  This 
sarce  conunonter  encouraged  inclusion 
of  the  NSDC's  Standards  for  Staff 
Development  under  the  Required 
Activities  Section  of  the  priority. 

Discussion:  The  Secretary  recognizes 
that  many  organizations  have  already 
developed  and  recommended,  or  are  in 
the  process  of  developing  and 
recommending  guidelines  and  standards 
for  professional  development  The 
NSOC  is  a  national  organization 
representing  a  key  professional 
development  audience  and  can 
appropriately  be  included  as  an 
example  in  the  Supplementary 
Information  section  of  the  priority.  The 
priority  requires  that  projects  consider 
the  applicability  of  several  types  of 
standards.  Including  those  for  teacher 
preparation  and  continuing 
development  The  Secretary  does  not 
wish  to  specify  particular  dcomients  or 
sources  in  the  tox1  cf  the  priority. 

Changes:  The  National  Staff 
Development  Council  has  been  added 
under  the  Supplementar>'  Information 
sectjcn  of  the  priority. 

Comments:  Two  commenters  5nd  the 
examples  of  {>ossible  ways  to  build 
upon  existing  strategies  listbd'in  the 
Supplementary  Information  section  of 
the  priority  either  too  limiting  or  not 
specific  enough,  e.g.,  model  profossional 
development  school,  model  school,  and 
teacher  sabbaticals. 

Discussion:  The  Secretary  used  these 
terms  In  the  Supplementary  Information 
section  to  give  examples  of  possible 
strategies  for  an  applicant.  The 
examples  are  illustrative  only. 

Changes:  None. 


Comments:  One  commenter 
recommends  that  districts  and  States  be 
allov>red  to  align  professional 
development  with  performance 
outcomes  in  order  to  allow  districts  to 
continue  to  upgrade  teacher  skills  to 
improve  student  performance  in  locally 
developed  performance  outcomes. 

Discussion:  As  stated,  the  priority 
allows  a  project  to  propose  this  type  of 
activity. 

Changes:  None. 

Comments:  One  commenter 
recommends  that  grants  up  to  $1 
million  bo  awarded  for  up  to  three 
years. 

Discussion:  The  Secretary  expects  that 
a  project  could  receive  up  to  $1  million 
over  a  three- year  period. 

Changes:  None. 

Comments:  One  commenter 
recommends  that  methodology  for 
teaching  and  understanding  *he 
dynamics  of  at-risk  youth  be 
emphasized  more. 

Discussion:  The  priority  permits 
projects  to  address  the  needs  of  at-risk 
youth  through  this  sort  of  focus. 

Changes:  None. 

Comments:  One  commenter 
recommends  that  the  Secretary  support 
model  schools  located  in  the  inner  city 
to  demonstrate  existing  or  newly 
designed  strategies. 

Discussion:  The  priority  dc-es  not 

Ereclude  such  projects  provided  they 
ave  a  professional  development  focus 
and  other  requirements  of  the  priority 
are  met. 
Changes:  None. 

Comments:  One  commenter 
recommends  changing  the  language  of 
the  required  activity  to  allow  an  LEA  to 
form  a  partnership  with  either  one  or 
more  institutions  of  higher  education  or 
with  other  qualified  educational 
institutions. 

Discussion:  The  Secretary  intends  thai 

i>rojects  funded  under  this  program 
orm  cross-institutional  partnerships 
that  will  enable  sites  to  address  the 
career-long  de\'elopment  of  teachers  and 
other  educators  in  an  integrated  fashion. 
Therefore,  collaboration  among  those 
entities  which  influence  educator 
development  from  recTuitment  throug.h 
retirement  is  essential. 
Changes:  None. 

Comments:  One  commenter 
lecommends  that  training  objectives 
highlight  the  need  for  teachers  to 
become  more  effective  in  motivating 
students  to  sot  and  achieve  their  goals, 
and  to  hf  Ip  students  understand  the 
direct  rel  itionship  of  their  success  in 
school  (i.e..  traditional  academic 
subjects)  and  future  success  in  the 
world  of  work. 


Discuss.ion:  The  priority  does  not 
preclude  projects  that  help  teachers 
motivate  students  and  help  students 
understand  the  relationship  between 
their  success  In  school  and  future 
success  In  the  world  of  work. 

Changes:  Nona. 

Comments.:  Two  commenters 
recommend  networking  and 
collaboration  to  promote  the 
interchange  of  ideas  among  teachers, 
community  members,  parents  and 
others  Involved  in  education. 

Discussion:  The  priority  as  wrirten 
requires  partnerships  that  encourage 
collaboration  and  networking. 

Changes:  None. 

Comments:  One  commenter 
recon^mends  adding  language  under 
Required  Activities  that  would  provide 
for  those  with  disabilities. 

Discussion:  The  Secretaiy  intended  to 
emphasize  the  provision  of  professional 
development  opportunities  that  are 
aligned  with  chdienging  academic 
cor.'ent  standards  for  a/J students. 

Changes:  "All"  has  been  added  to  part 
"a"  of  Required  Activities. 

Comments:  One  commenter 
recommends  adding  language  to  part 
"c"  of  Required  Activities  to  include 
those  with  expertise  in  the  education  of 
children  with  disabilities. 

D;sciissjo/i;  The  Secretary  intended 
that  projects  funded  under  this  program 
help  all  students  achieve  challenging 
academic  standards.  The  Secretary 
Intended  that  groups  such  as  experts  in 
the  field  of  educating  children  with 
disabilities  be  invo  v  --";. 

Changes:  The  phrb     "experts  in  the 
education  of  children  with  disabilities"' 
has  been  added  to  part  "c"  of  Required 
Activities. 

Comments:  One  commenter 
recommends  adding  arts  and  cultural 
organizations  as  potential  partners  in 
these  projects. 

Discussion:  The  priority  permits  arts 
and  cuhural  organizations  to  participate 
as  partners  in  these  projects.  However, 
the  Secr^>tary  intended  to  encourage 
broad  participation. 

Changes:  The  Absolute  Priority 
section  of  the  notice  has  been  revised  by 
adding  arts  and  cultural  organizations  as 
potential  partners  in  the  professional 
development  of  teachers. 

Priorities: 

Absolute  Priority 

Under  34  CFR  75.105(c)(3)  tlie 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this- 
competition  only  applications  that  meet 
this  absolute  priority: 
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Projects  that  design  ajid  implement 
innovative,  high  quality,  standards- 
based  preservice.  Induction  and/or 
inservice  professional  development 
programs  for  K-12  teachers  and  other 
educators.  Each  project  must  involve 
one  or  more  local  education  agencies 
(LEAs)  working  in  partnership  with  one 
or  more  institutions  of  higher  education 
(IHEs)  and  others  such  us  State 
education  officials  and  representatives 
horn  professional  organizations,  private 
.schools,  arts  and  cultural  organizations, 
business,  and  the  community,  as 
appropriate.  Programs  and  activities 
must  be  built  upon  relevant  and  current 
research  including  a  demonstrated 
relationship  between  the  professional 
development  approach  and  les.sons 
learned  from  relevant  research  and 
exemplary  practice.  A  gT-oanding  in 
research  Hndings  must  also  be  evident 
in  the  content  of  the  professional 
development  activities 

Required  Activities 

Each  project  must:  a.  Providf 
professional  development  opportunities 
that  are  aligned  with  challenging 
academic  content  standards  for  nil 
students  as  developed  through 
voluntary  national.  State,  end/or  local 
efforts  in  one  or  more  subjects  such  as 
English,  mathematics.  stJencs  history, 
geography,  civics,  foreign  languages, 
economics,  and  the  art.s. 


b.  Consider  the  implications  of 
available  professional  standards  such  as 
those  for  beginning  and  expert  teachers 
and  other  educators,  as  well  as  for 
teacher  preparation,  credentialling,  and 
ongoing  staff  development  as 
appropriate  to  the  particular  focus  of  the 
project. 

c.  Establish  an  advisory  committee 
composed  of  school  and  university 
practitioners:  state  education  ofTicials: 
experts  in  the  education  of  children 
with  disabilities:  parents:  professional 
organization,  community  and  business 
representatives:  and  others  as 
appropriate.  The  advisory  committee 
must  guide  the  project  activities  to 
ensure  a  systemic  approach  including 
cross-institutionol  planning, 
coordination,  and  resource  allocation. 

d.  Evaluate  the  following  aspects  of 
the  project: 

1.  The  degree  to  which  the 
professional  development  content  and 
strategies  reflect  relevant  research  and 
exemplary  practice; 

2.  The  degree  to  whicii  the  project 
activities  were  actually  implemented  as 
compared  to  the  origmal  design;  and 

3.  The  nature  and  impncl  oi  project 
outcomes  related  to  improved  teacliir.g 
and  increased  student  learning  and 
development. 

The  evaluation  must  use  state-of-the^ 
art  documentation  end  assessment 
approaches. 


Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  GFR  part  79. 
The  objective  of  the  Exec-utive  Oder  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
de\-eloped  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordanc-e  with  the  order,  this 
document  is  intended  to  provide  early 
nutiScation  of  the  Department's  specifu; 
plans  and  actions  for  this  program. 

Applicable  Program  Begulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  GFR  parts  74.  75.  77.  79.  BO.  81.  82. 
85.  and  86. 

Program  Authority:  20  U.S.C.  2\S\ 
(Catalog  of  Federal  Domestic  Assistencp 
Nurnoer.  84  2151  Secretary's  Fund  for 
Innovation  in  Education:  Innovation  in 
Kduc-ition  Program) 

Datf  d:  April  28.  1994 
Sharon  P.  Robijuson. 

Ai'iistant  Secretary  for  Educational  Rpsearch 
and  Improvement. 

IFR  Doc.  94-10555  Filed  5-2-94;  8:45  Hm| 
BiUJNO  CX»e  4000-01-P 
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DEPARTMENT  OF  EDUCATION 
[CFOA  No.  84.215J] 

Fund  for  Innovation  In  Education: 
Innovation  In  Education  Program- 
Partnerships  for  Standards-Based 
Professional  Development  of  K-12 
Educators;  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  1994 

Purpose  of  program:  To  award  grants 
to  support  projects  that  show  promise  of 
identifying  and  disseminating 
innovative  educational  approaches  at 
the  preschool,  elementary  and 
secondary  levels. 

Eligible  applicants:  State  educational 
agencies  (SEAs).  local  educational 
agencies  (LEAs).  institutions  of  higher 
education  (IHEs).  private  schools,  and 
other  public  and  private  agencies, 
organizations  and  institutions. 

Deadline  for  transmittal  of 
applications:  ]u\y  1.  1994. 

Deadline  for  intergovernmental 
review:  September  1.  1994. 

Applications  available:  May  1 3.  1994. 

Estimated  available  funds: 
$6,000,000. 

Estimated  range  of  awards:  $250,000- 
$450,000. 

Estimated  average  size  of  awards: 
$300,000. 

Estimated  number  of  awards:  20. 

Note:  The  Department  is  not  txjund  by  any 
estimates  in  this  notice. 


Project  period:  Up  to  36  months 

Applicable  regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  34 
CFR  Fart  74.  75.  77,  79.  80.  81.  82.  85. 
and  86. 

Priority:  The  priority  in  the  notice  of 
final  priority  for  this  program,  as 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  applies  to  this 
competition.  In  addition,  in  accordance 
with  EDGAR  34  CFR  75.591.  a  grantee 
must  cooperate  in  any  evaluation  of  the 
program  by  the  Secretary.  This  program 
and  the  priority  support  the  National 
Education  Goals. 

Selection  criteria:  In  evaluating 
applications  for  grants  under  this 
competition,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  75.210(b). 
Under  34  CFR  75.210(c),  the  Secretary  is 
authorized  to  distribute  an  additional  15 
points  among  the  criteria  to  bring  the 
total  to  a  maximum  of  100  points.  For 
this  competition,  the  Secretary 
distributes  the  additional  points  as 
follows: 

Plan  of  operation  (34  CFR 
75.210(b)(3)).  Five  additional  points  are 
added  to  this  criterion  for  a  possible 
total  of  20  points. 

Evaluation  plan  (34  CFR  75.210(b)(6)). 
Ten  additional  points  are  added  to  this 
criterion  for  a  possible  total  of  15  points. 


For  applications  or  information 
contact:  Bryan  Gray  or  Jaymie  Lewis, 
U.S.  Department  of  Education,  555  New 
Jersey  Avenue,  N\V.,  room  522, 
Washington,  DC  20208-5524. 
Telephone  (202)  219-1496.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C  3151. 
Dated;  April  28.1994. 
Sharon  P.  Robinson. 

Assistant  Secretary  for  Educational  Pesearcb 

and  Improvement. 
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DEPARTMENT  OF  AGRICULTURE  (USDA) 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7  CFR  Oh.  VII 

Semiannual  Regulatofy  Agenda,  April 
1994;  Correction 

AGENCY:  Office  of  the  Secretary.  USDA. 

ACTION:  Semiannual  regulatory  agenda; 
correction. 

SUMMAAY:  This  document  corrects  the 
Proposed  Rule  Stage  section  of  the 
Agricultural  Stabilization  and 
Conservation  Service's  agenda,  which 
was  published  in  the  Federal  Register 


on  Monday,  April  25, 1994.  The  entries 
listed  in  the  table  of  contents  under 
Sequence  Numbers  54-74  were 
inadvertently  omitted  from  the  text 
starting  on  page  20035. 

The  three  indexes  appearing  at  the 
end  of  the  Unified  Agenda  do  include 
the  appropriate  references  to  the 
omitted  entries. 

FOR  nifiTMER  INFORMATION  CONTACT:  Tom 
Witzig.  (202)  720-7583. 


DATED:  April  28. 1994. 
JacquelTD  C  Pattereoa, 

Acting  Chief,  Legislative.  Regulatory,  and 
Automated  Systems  Division. 

In  proposed  rule  docimient  94-6355, 
beginning  on  page  20008  in  the  issue  of 
Monday,  April  25. 1994.  make  the 
following  correction: 

On  page  20035,  Sequence  Number  54 
was  only  partially  printed  and  Sequence 
Numbers  55-74  were  omitted.  The  table 
of  contents  of  the  Proposed  Rule  Stage 
section  for  the  Agricultural  Stabilization 
and  Conservation  Service  and  the  text  of 
all  the  entries  in  that  section  (Sequence 
Numbers  50-75)  are  printed  below  in 
their  entirety. 


AGRICULTURAL  STABIUZATION  AND  CONSERVATION  SERVICE— PROPOSED  RULE  STAGE 


Sequence 
Number 


50 
51 
52 

53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 

71 
72 
73 
74 
75 


TrtJe 


Amendments  to  ttw  Production  Ac^ustment  Regulations— ReconstitutJon  ot  Bases.  Allotments  and  Quotas — 

Pilot  Voluntary  Production  Limitation  Program  ...„ „„ „ _ _ — 

Amendments  to  CCC  Detat  Settlement  Regulations  Regarding  Waiver  of  Restriction  on  Program  Eligibility  and  Col- 
lection ol  Judgments  t>y  Administrative  Offset  — _ 

Amendment  to  the  U.S.  Warehouse  Act  Regulations— License  and  Inspection  Fees — 

1994  Wool  and  Mohair  Program  „ - - 

1995  Feed  Gram  Program . 

1995  Rice  Program  „ — 

1995  Upland  Cotton  Program  _ _ — - 

1995  Wool  and  Mohair  Program - - 

1995  Extra  Long  Staple  Cotton  Program — - 

90-Day  Rule _ - 


Colorado  River  Basin  Salinity  Control  Program  Amendments  

Amerxlments  to  RegulatKxw  Regardir>g  Payments  to  Persons  Convicted  of  Controlled  SU>stance  Violations 

1994  OpOons  Pilot  Program  __ „„ - - 

Nonemergency  Haying  and  Grazing  on  Conservation  Resent  Program  Grasslar>ds  

Program  Ineligibility  for  Noncompliance  With  Boll  Weevil  Eradication  Program _ 

199S-Crop  MarVetH^  Quota  and  Pnce  Support  Level  For  Flue-Cured  Totiacco - 

19950op  Marketing  Quota  and  Price  Support  Level  For  Burley  Totjacco  — — - ~ 

199W>op  Ma'Vet  Quota  and  Price  Support  Levels  For  Six  Kmds  of  Tobacco  „ 

1995-Crop  MarVeting  Quotas  For  Three  Kinds  of  Totjacco  - 

1995-Crop  Peanuts  Natioral  Poundage  Quota  and  Mir^imtjm  Conxnodity  Credit  Corporaton  (CCC)  Export-Edible 

Sales  Pnce  for  Additional  Peanuts  _._ - - 

Amendment  to  the  Pnce  Support  Regulations  Regarding  Losses  to  Famo-Stored  Loan  Collateral  Due  to  Flood 

Cooperative  Marketing  Association  Eligitnlity  Requirements  for  Price  Support  _ _ - 

Technical  Corrections  to  ttie  Wheat,  Feed  Grain.  Cotton  arxl  Rice  Program  Regulations 

Wool  arxl  Mohair  Recourse  Loan  Program  - 

1995  Wheat  Loan  Ftate  and  Acreage  Reduction  Program 


Regulation 
Identifier 
Number 


0560-AC99 
0560-ADOO 

0560-AD09 
0560-AD13 
0560-AO19 
0560-AD37 
0660-AO38 
056O-AO39 
0560-AD40 
0560-AD42 
0560-AD43 
0660-A045 
0560-AD47 
0560-AD48 
0560-AD54 
0560-AD57 
0560-AD62 
0660-AD63 
0560-AO64 
0560-AD65 

0560-AD66 
0560-A069 
0560^070 
0560-AD72 
0560-AD75 
0560-AD76 


Federal  Register  /  Vol.  59.  No.  84  /  Tuesday.  May  3.  1994  /  Proposed  Rules  22939 


DEPARTMENT  OF  AGRICULTURE  (USDA) 

Agricultural  Stabilization  and  Conservation  Service  (ASCS) 


50.  AMENDMENTS  TO  THE 
PRODUCTION  ADJUSTMENT 
REGULATIONS— RECONSTmrnON 
OF  BASES.  ALLOTMENTS  AND 
QUOTAS 

Legal  Authority:  7  USC  1379;  The 
Agricultural  Adjustment  Act  of  1938, 
sec  379,  as  amended 

CFR  Citation:  7  CFR  719 

Legal  Deadline:  None 

Abstract:  This  action  is  needed  to 
amend  the  regulations  regarding 
reconstitution  of  bases,  allotments,  and 
quotas  in  order  to  1)  clarify  them,  21 
make  them  more  consistent  with  the 
payment  limitation  regulations,  and  3| 
determine  whether  a  spouse  should  be 
considered  the  "same  owner"  when 
determining  whether  land  is  under  the 
same  ownership.  No  Federal  outlays  are 
expected. 

Timetat>le: 


Action 


Data  FR  Ctts 


NPRM 
FtnaJ  Actioo 


00/00/00 
00/00/00 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig, 
Agricultural  Economist,  Office  of  the 
Deputy  Administrator,  Policy  Analysis. 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service, 
Room  3741-S.  P.O.  Box  2415. 
Washington,  DC  20013,  202  720-7583 

RIN:  056(>-AC99 

51.  PILOT  VOLUNTARY  PRODUCTION 
LIMITATION  PROGRAM 

Legal  Auttiority:  7  USC  1444f;  7  USC 
1445b-3a;  The  Agricultural  Act  of  1949. 
sec  105B(gJ,  as  amended 

CFR  Citation:  7  CFR  1413 

Legal  Deadline:  None 

Abstract  This  action  is  needed  to 
implement  the  Pilot  Voluntary 
Production  Limitation  Program  (PVTLP) 
for  wheat  and  feed  grains,  as  required 
by  P.L  101-624.  This  action  will 
implement  regulations  to  provide  for  1) 
Implementation  of  the  PVPLP  in  at 
least  15  states,  2)  Limiting  the  amount 
of  wheat  or  feed  grains  that  can  be 
disposed  of  in  excess  of  the  production 
limitation  quantity  for  the  marketing 
year,  3)  A  production  limitation 
quantity  calculation,  4]  Terms  and 
conditions  for  producers  who  elect  to 
participate,  51  Provisions  for  excess 


production,  6)  Subsequent  year 
marketing  of  excess  production,  and  7) 
Measures  to  prevent  circumvention  of 
the  program,  including  refunds  or 
forfeitures  of  commodities.  Only  minor 
administrative  and  program  costs  are 
expected. 

Timetable: 


Action 


Date 


FR  ate 


NPRM  Oa'00/00 

Final  Action  00/00/00 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Tom  Witzig, 

Agricultural  Economist.  Office  of  the 
Deputy  Administrator.  Policy  Analysis, 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service, 
Room  3741-S,  P.O.  Box  2415, 
Washington,  IX:  20013.  202  720-7583 

RIN:  0560-ADOO 

52.  AMENDMENTS  TO  CCC  DEBT 
SETTLEMENT  REGULATIONS 
REGARDING  WAIVER  OF 
RESTRICTION  ON  PROGRAM 
ELIGIBILITY  AND  COLLECTION  OF 
JUDGMENTS  BY  ADMINISTRATIVE 
OFFSET 

Significance: 

Subject  to  OMB  review:  Yes 

Legal  Authority:  28  USC  3201;  15  USC 
714b:  15  USC  714c 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract:  This  action  is  needed  to 
allow  for  the  waiver  of  restrictions  on 
program  eligibility,  as  authorized  by  the 
Federal  Debt  Collection  Procedures  Act 
of  1990  (the  Act),  and  to  facilitate  the 
collection  of  judgements  by 
administrative  offset.  The  Act  provides 
that  debtors  who  have  judgement  liens 
against  their  property  for  a  debt  owed 
to  the  United  States  are  not  eligible  to 
receive  grants  or  loans  made  by  the 
United  States  until  the  debt  is  paid  in 
full  or  otherwise  satisfied.  However,  the 
Act  also  permits  agencies  to  waive  this 
restriction.  In  addition,  the  Commodity 
Credit  Corporation  is  authorized  to 
collect  debts  for  other  Federal  agencies 
by  administrative  offset  upon  receipt  of 
(1)  a  qualified  offset  request,  (2)  a 
Notice  of  Levy,  or  (3)  a  request  or 
approval  by  the  Department  of  Justice. 
This  action  would  authorize  ASCS  to 
collect  judgements  in  favor  of  the 
United  States  by  administrative  offset. 


Proposed  Rule  Stage 


This  action  will  result  in  increased 
collection  of  debts  owed  to  the 
Government. 

Timetable: 


Action 

NPRM 
Final  Action 


Date 


FR  Cita 


00/00/00 
00/00/00 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig, 

Agricultural  Economist,  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service. 
Room  3741-S.  P.O.  Box  2415. 
Washington,  DC  20013.  202  720-7583 

RIN:  0560-AD09 

53.  AMENDMENT  TO  THE  U.S. 
WAREHOUSE  ACT  REGULATIONS- 
LICENSE  AND  INSPECTION  FEES 

Legal  Authority:  7  USC  288 

CFR  Citation:  07  CFR  736 

Legal  Deadline:  None 

Abstract  The  Omnibus  Budget 
Reconciliation  Act  of  1981  required 
that  U.S.  Warehouse  Act  licensing  and 
examination  programs  be  operated  on 
a  fee  basis.  New  regulations  are 
required  when  an  increase  and/or 
decrease  is  warranted.  Fixed  fees  were 
implemented  in  1981  and  were  last 
increased  in  1985.  The  interest 
accumulating  in  the  Warehouse  User 
Fee  Account  has  been  the  major  reason 
for  not  having  to  adjust  the  fee 
schedule  before  now.  In  more  recent 
years,  low  interest  rates  and  increased 
expenses  (primarily  salaries,  travel,  and 
administrative  costs),  coupled  with 
collections  which  have  not  changed 
significantly  over  the  past  10  years,  will 
resuh  in  a  deficit  in  the  "fee  collection 
account"  by  FY  1994  if  the  fee 
schedule  is  not  revised,  and  would  thus 
require  a  reduction  in  service.  The  cost 
of  Government  of  this  action  has  not 
yet  been  determined. 

Timetable: 


Action 


Data 


FR  CIta 


Notice  Requesting  08/20,'93    58  FR  44320 

Comments 

NPRM  04/00/94 

Final  ActHjn  06/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 
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Proposed  Rule  Stage 


Agency  Contact  Tom  Witzig, 

Agricultural  Economist.  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service, 
Room  3741-S,  P.O.  Box  2415, 
Washington.  DC  20013,  202  720-7583 

RIN:  0560-AD13 

54.  1994  WOOL  AND  MOHAIR 
PROGRAM 

Significance: 

Subject  to  0MB  review:  Yes 

Economically  significant:  Yes 

Legal  Authority:  7  USC  1781  et  seq 

CFR  Citation:  07  CFR  1468 

Legal  Deadline:  None  ' 

Abstract:  This  action  is  needed  to 
implement  the  1994  Wool  and  Mohair 
Program,  as  required  by  legislation.  The 
purpose  of  the  Program  is  to  encourage 
the  continued  domestic  production  of 
v^ool  at  prices  fair  to  both  producers 
and  consumers  in  a  manner  that  will 
assure  a  viable  domestic  wool  industry 
in  the  future,  by  supporting  the  prices 
of  wool  and  mohair  by  means  of  loans, 
purchases,  payments,  or  other 
operations.  The  support  level  for  wool 
is  set  by  statutory  formula.  Payments 
are  to  be  75  percent  of  the  amount 
otherwise  determined.  The  other 
determinations  are  to:  (1)  support 
mohair  at  a  level  not  more  than  15 
percent  above  or  below  the  comparable 
percentage  of  parity  at  which  shorn 
wool  is  supported,  and  (2)  support 
pulled  wool  through  payments  based 
on  the  liveweight  of  unshorn  lambs 
marketed  for  slaughter.  The  expected 
cost  is  $130-150  million. 

Timetable: 


Action 


Data 


FR  Cita 


KPRM 
Final  Action 


00/00/00 

oa'oaoo 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Tom  Witzig, 
Agricultural  Economist,  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service, 
Room  3741-S,  P.O.  Box  2415. 
Washington,  DC  20013,  202  720-7583 

RIN:  0560-AD19 

55.  1995  FEED  GRAIN  PROGRAM 

Significance: 

Subject  to  0MB  review:  Yes 


Economically  significant:  Yes 
Legal  Authority:  7  USC  1444  et  seq 
CFR  Citation:  07  CFR  1413 

Legal  Deadline: 

Final,  Statutory.  September  30,  1994, 

ARP. 

Final,  Statutory,  November  15,  1994. 

Adjustments. 

Abstract:  This  action  is  needed  to 
provide  an  adequate  supply  of  feed 
grains  for  domestic  and  foreign 
utilization,  support  farm  income,  hold 
down  Federal  costs,  conserve  natural 
resources,  and  comply  with  statutory 
requirements.  The  primary 
determinations  are:  1)  Loan  and 
purchase  rates  and  2)  the  acreage 
reduction  program.  Cost  to  the 
Government  will  be  $3.0  to  $4.5  billion. 

Timetable: 


Action 


t>ate 


FR  Ota 


NPRM 
Final  Acton 


07/00/94 
12/00/94 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Tom  Witzig. 

Agricultural  Economist,  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service, 
Room  3741-S,  P.O.  Box  2415, 
Washington,  EX:  20013.  202  720-7583 

RIN:  056(>-,\D37 

56.  1995  RICE  PROGRAM 

Significance: 

Subject  to  0MB  review:  Yes 
Economically  significant:  Yes 

Legal  Authority:  7  USC  1441-2 

CFR  Citation:  07  CFR  1413;  07  CFR 
1421 

Legal  Deadline: 

NTRM.  Statutory,  December  1,  1994, 
Preliminary  ARP  announcement. 
Final.  Statutory.  January  1,  1995,  Final 
ARP  announcement. 

Abstract:  This  action  is  needed  to 
implement  tlie  Rice  Program  as 
required  by  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990. 
The  purpose  of  the  program  is  to  assure 
sufficient  supplies  of  rice  for  domestic 
and  export  use.  maintain  adequate 
carryover  stocks,  and  support  farm 
income.  The  primary  determinations 
are:  1)  Loan  and  purchase  rate  and  2) 
The  acreage  reduction  program.  Cost  to 


the  Government 
billion. 

Timetable: 

will  be  $0.7  to  $1.0 

Action 

Data          FR  CIta 

NPRM 
Final  Action 

09/0a«4 
0l/0a95 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig, 

Agricultural  Economist,  Office  of  the 
Deputy  Administrator.  Policy  Analysis. 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service. 
Room  3741-S,  P.O.  Box  2415, 
Washington,  DC  20013,  202  720-7583 

RIN:  0560-AD38 

57.  1995  UPLAND  COTTON  PROGRAM 

Significance: 

Subject  to  0MB  review:  Yes 
Economically  significant:  Yes 

Legal  Authority:  7  USC  1444-2 

CFR  Citation:  07  CFR  1413;  07  CFR 
1427 

Legal  Deadline: 

NPRM.  Statutory.  November  1.  1994, 

Preliminary  ARP  level. 

Final,  Statutory,  November  1,  1994, 

Loan  rate. 

Final,  Statutory,  January  1,  1995.  Final 

ARP  level. 

Abstract:  This  action  is  needed  to 
implement  the  Upland  Cotton  Program 
as  as  required  by  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990. 
The  purpose  of  the  program  is  to  assure 
sufficient  supplies  of  cotton  for 
domestic  and  exjwrt  use,  maintain 
adequate  carryover  stocks,  and  support 
farm  income.  The  primary 
determinations  are:  1)  Loan  rate  2) 
Acreage  reduction  program  3) 
Marketing  loan  and  4)  Base  quality. 
Cost  to  the  Government  will  be  $1  to 
$2  billion. 

Timetable: 


Action 


Data 


FR  CKa 


NPRM 
Final  Action 


10/00/94 
03/00/95 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig. 

Agricultural  Economist.  Office  of  the 
Deputy  Administrator,  Policy  Analysis. 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Ser\'ice, 
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Room  3741-S,  P.O.  Box  2415, 
Washington,  DC  20013,  202  720-7583 
RIN:  0560-AD39 

58.  1995  WOOL  AND  MOHAIR 
PROGRAM 

Significance: 

Economicaily  significant:  Yes 

Legal  Authority:  7  USC  1781  et  seq 
CFR  Citation:  07  CFR  1468 
Legal  Deadline:  None 

Abstract:  This  action  is  needed  to 
encourage  the  continued  domestic 
production  of  wool  at  prices  fair  to 
both  producers  and  consumers  in  a 
manner  that  will  assure  a  viable 
domestic  wool  industry  in  the  future, 
by  supporting  the  prices  of  wool  and 
mohair  by  means  of  loans,  purchases, 
payments,  or  other  operations.  The 
support  level  for  wool  is  set  by 
statutory  formula.  Payments  will  be  50 
percent  of  the  amount  otherwise 
determined.  The  cost  to  the 
Government  will  be  $75  to  125  million. 
Timetable: 


Action 


Date 


FR  Cite 


NPRM 
Final  Action 


10/00/94 
01/00/95 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Tom  Witzig. 

Agricultural  Economist,  Office  of  the 
Eteputy  Administrator,  Policy  Analysis. 
Department  of  Agricuhure,  Agricultural 
Stabilization  and  Conservation  Service, 
Room  3741-S,  P.O.  Box  2415, 
Washington,  DC  20013.  202  720-7583 

RIN:  056O-AD40 

59.  1995  EXTRA  LONG  STAPLE 
COTTON  PROGRAM 

Significance: 

Subject  to  0MB  review:  Yes 

Legal  Authority:  7  USC  1444(h) 

CFR  Citation:  07  CFR  1413;  07  CFR 

1427 

Legal  Deadline:  Final,  Statutory, 

December  1,  1994. 

For  announcement  of  the  loan  rate. 

Abstract  This  action  is  needed  to 
implement  the  ELS  Cotton  Program  as 
required  by  the  Food.  Agriculture, 
Conservation,  and  Trade  Act  of  1990. 
The  purpose  of  the  program  is  to  assure 
sufficient  supplies  of  ELS  cotton  for 
domestic  and  export  use,  maintain 


adequate  carryover  stocks,  and  support 
farm  income.  The  primary 
determinations  are:  1)  loan  rate,  and  2) 
the  acreage  reduction  program.  The  cost 
to  the  Government  will  be  $0  -  $5 
miUion. 

Timetable: 


Action 


Data 


FR  Cite 


NPRM 
Final  Action 


11/00/94 
02/00/95 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig. 

Agricuhural  Economist.  Office  of  the 
Deputy  Administrator.  Policy  Analysis. 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service. 
Room  3741-S.  P.O.  Box  2415. 
Washington,  DC  20013.  202  720-7583 

RIN:  056O-AD42 

60.  90-DAY  RULE 

Significance: 

Subject  to  OMB  review:  Yes 

Legal  Authority:  7  USC  1433e 

CFR  Citation:  Not  yet  determined 

Legal  Deadline:  None 

Abstract  This  action  is  needed  to 
implement  the  90-day  rule  as  provided 
by  the  Food,  Agriculture,  Conservation, 
and  Trade  Act  of  1990.  The  90-day  rule 
provides  that  decisions  of  State  and 
county  offices  shall  be  final  after  90 
days  and  that  no  action  shall  be  taken 
to  recover  payments  made  in  error 
unless  the  producer  had  reason  to 
believe  that  the  decision  was  erroneous. 
The  cost  of  this  action  has  not  yet  been 
determined. 

Timetable: 


Action 


Data 


FR  Cite 


NPRM 
Final  Action 


00/00/00 
00/00/00 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig, 
Agricultural  Economist,  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  Agriculture.  Agricultural 
Stabilization  and  Conservation  Service. 
Room  3741-S.  P.O.  Box  2415. 
Washington.  DC  20013,  202  720-7583 

RIN:  0560-AD43 


Proposed  Rule  Stage 


61.  COLORADO  RI\(£R  BASIN 
SAUNITY  CONTROL  PROGRAM 
AMENDMENTS 

Legal  Authority:  43  USC  1592(c) 

CFR  Citation:  07  CFR  702 

Legal  Deadline:  None 

Abstract  This  action  is  needed  to 
amend  the  Colorado  River  Basin 
Salinity  Control  Program  regulations  to: 
(1)  provide  on-farm/off-farm 
definitions,  and  (2)  clarify  SCS 
technical  assistance  in  planning  and 
completing  the  Salinity  Control  Plan. 
No  Government  outlays  are  expected. 

Timetable: 


Action 


Date 


FF  Cita 


NPRM 
Final  Action 


00/00/00 
00/00/00 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Tom  Wiuig. 

Agricultural  Economist.  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  Agriculture.  Agricultural 
Stabilization  and  Conservation  Service. 
Room  3741-S.  P.O.  Box  2415. 
Washington,  DC  20013,  202  720-7583 

RIN:  0560-AD45 

62.  AMENDMENTS  TO  REGULATIONS 
REGARDING  PAYMENTS  TO 
PERSONS  COfA'ICTED  OF 
CONTROLLED  SUBSTANCE 
VIOLATIONS 

Legal  Authority:  21  USC  881a 

CFR  Citation:  07  CFR  796 

Legal  Deadline:  None 

Abstract:  This  action  is  necessary  to 
amend  the  regulations  regarding 
payments  to  persons  convicted  of 
controlled  substance  violations  to 
reflect  recent  legislation.  Current 
regulations  implement  the  Food 
Security  Act  of  1985  provisions  but  not 
the  FY  1993  Appropriations  Act 
provisions.  This  action  will  thus  amend 
the  regulations  to  implement  the 
statutory  provisions  regarding 
controlled  substance  violations.  The 
primary  effect  of  this  action  will  be  to 
make  most  conservation  programs 
subject  to  the  controlled  substance 
violation  provisions  and  result  in  some 
people  being  declared  ineligible  for 
benefits.  No  Government  outlays  are 
expected. 
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Timetable: 


Action 


Date 


FR  at» 


NPRM 
Final  Action 


00/00/00 
00/00/00 


Small  Entitles  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Tom  Witzig, 

Agricultural  Economist,  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Ser\'ice, 
Room  3741-S,  P.O.  Box  2415, 
Washington.  DC  20013,  202  720-7583 

RIN:  0560-AD47 


63.  1994  OPTIONS  PILOT  PROGRAM 

Legal  Authority:  7  USC  1421  Note 

CFR  Citation:  07  CFR  1413 

Legal  Deadline:  None 

Abstract:  This  action  is  needed  to 
implement  the  Options  Pilot  Program 
for  wheat,  com,  and  soybeans  and 
possibly  other  program  crops,  for  the 
1994  crop  year,  as  required  by 
legislation.  The  program:  (1)  May  be 
expanded  to  include  additional  States, 
counties  and  crops,  in  addition  to  the 
ones  already  administering  the 
program.  (2)  Will  provide  means  for 
farmers  to  buy  put  options  that  vsould 
provide  price  assurance  equivalent  to 
deficiency  payments  and  price  support 
benefits.  (3)  Provide  terms  and 
conditions  for  producers  who  elect  to 
participate;  (4)  Provide  provisions  for 
administering  the  program,  and  (5) 
Provide  measures  to  prevent 
circumvention  of  the  program, 
including  refunds  and  penalties.  Only 
minor  administrative  and  program  costs 
are  expected. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 
Final  Action 


00/00/00 
00/00/00 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Tom  Witzig. 
Agricultural  Economist,  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service, 
Room  3741-S,  P.O.  Box  2415, 
Washington,  tX:  20013,  202  720-7583 

RIN:  0560-AD48 


64.  •  NONEMERGENCY  HAYING  AND 
GRAZING  ON  CONSERVATION 
RESERVE  PROGRAM  GRASSLANDS 

Significance: 

Subject  to  OMB  review:  Yes 

Legal  Authority:  16  USC  3801  et  seq 

CFR  Citation:  07  CFR  1410 

Legal  Deadline:  None 

Abstract:  This  action  is  needed  to 
revise  the  regulations  governing  the 
Conservation  Reserve  Program  (CRP)  to 
allow  the  non-emergency  haying  and 
grazing  of  CRP  grasslands,  under 
specified  conditions.  Such  haying  and 
grazing  can  have  beneficial  impacts  on 
wildlife  habitat  and  cover  quality  while 
still  achieving  the  goals  of  the  CRP. 
Issues  to  be  considered  include 
conditions  for  allowing  haying  and 
grazing,  acreage  to  be  allowed, 
monitoring  and  enforcement, 
compensation  offset,  effects  on  wildlife 
habitat  and  ground  cover,  and  impacts 
on  local  markets.  A  savings  to 
Government  would  likely  result  from 
t!ie  compensation  offset,  while 
monitoring  and  enforcement  costs 
would  likely  increase  slightly. 

Timetable: 


Action 

Date 

FR  Cite 

ANPRM 

12/20/93 

58  FR  66308 

AMPRM  Comment 

01/19/94 

58  FR  66308 

Period  End 

NPRM 

00/00/00 

Final  Action 

00/00/00 

Smalt  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Tom  Witzig, 

Agricultural  Economist,  Office  of  the 
Deputy  Administrator,  Policy  Analysis. 
Department  of  Agriculture.  Agricultural 
Stabilization  and  Conservation  Service, 
Room  3741-S,  P.O.  Box  2415, 
Wa.shington,  DC  20013.  202  720-7583 

RIN:  0560-AD54 

65.  •  PROGRAM  INELIGIBILITY  FOR 
NONCOMPLIANCE  WITH  BOLL 
WEEVIL  ERADICATION  PROGRAM 

Legal  Authority:  7  USC  1444a 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract  This  action  is  necessary  to 
make  producers  and  landowners 
ineligible  for  USDA  program  benefits 
when  they  are  not  in  compliance  with 
the  Boll  Weevil  Eradication  Program 
(BWEP).  This  will  ensure  better 


compliance 

with  the  BWEP  and 

contribute  to  the  elimination  of  boll 

weevils.  No  cost  to  Government  is 

expected. 

Timetable: 

Action 

Date          FR  Cite 

NPRM 

04/00/94 

Final  Action 

08/00/94 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig. 

Agricultural  Economist,  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service, 
Room  3741-S.  P.O.  Box  2415, 
Washington,  DC  20013,  202  720-7583 

RIN:  0560-AD57 

66.  •  1995-CROP  MARKETING  QUOTA 
AND  PRICE  SUPPORT  LEVEL  FOR 
FLUE-CURED  TOBACCO 

Legal  Authority:  7  USC  1314;  7  USC 
1445 

CFR  Citation:  07  CFR  723;  07  CFR 
1464 

Legal  Deadline:  Final,  Statutory, 
December  15,  1994. 
Marketing  Quotas 

Abstract:  The  Hue-cured  tobacco 
marketing  quota  and  price  support  are 
required  by  statute.  The  purpose  of 
quotas  and  price  support  is  to  balance 
supply  with  demand  at  levels  assuring 
stable  supplies  for  domestic  and  export 
use  at  prices  that  are  considered 
sufficient  for  producers.  The  national 
quota  is  based  on  cigarette 
manufacturers'  intentions,  3-year 
average  exports,  a  loan  stocks 
adjustment,  and  discretionary 
adjustment  of  plus  or  minus  3  percent. 
The  quota  may  not  be  less  than  90 
percent  of  the  previous  year's  quota 
except  this  limit  may  be  waived  if 
producer  association  inventories  likely 
will  exceed  150  percent  of  the  reser\'e 
stock  level.  The  price  support  level  is 
based  on  a  formula  that  averages 
market  prices  (2/3  weight)  and  a  cost 
index  (1/3  weight),  with  discretion  to 
limit  any  increase  to  65  percent  of  the 
formula  increase.  Marketing  quotas  are 
implemented  if  approved  by  producer 
in  a  referendum  scheduled  for  January 
1995.  Gross  loan  outlays  of  $30  million 
are  expected  in  FY's  1995  and  1996. 
They  will  be  offset  by  redemptions  and 
no-net-cost  assessments  in  FY  1996  and 
later  vears,  for  a  net  cost  of  0. 
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Timetable: 


Action 


Data 


FR  Cite 


NPRM 
Final  Action 


11/0(V94 
01/00/95 


Small  Entities  Affected:  None 
Government  Levels  Affected:  Nonu 
Agency  Contact  Tom  Witzig. 
Agricultural  Economist.  Office  of  the 
Deputy  Administrator,  Policy  Analysis. 
Department  of  Agriculture.  Agricultural 
Stabilization  and  Conservation  Service. 
Room  3741-S.  P.O.  Box  2415. 
Washington,  DC  20013.  202  720-7583 

RIN:  0560-AD62 


67.  •  1995-CROP  MARKETiNQ  QUOTA 
AND  PRICE  SUPPORT  LEVEL  FOR 
BURLEY  TOBACCO 

Legal  Authority:  7  USC  1314 

CFR  Citation:  07  CFR  723:  07  CFR 
1464 

Legal  Deadline:  Final.  Stntutor>. 
February  1,  1995. 
Marketing  Quota. 

Abstract  The  hurley  tobacco  mari<.etiiig 
quota  and  price  support  aru  required 
by  statute.  The  purpose  of  the  quota 
find  price  support  is  to  balance  supply 
with  demand  at  levels  assuring  stable 
supplies  for  domestic  and  export  use 
Qt  ^prices  that  are  considered  sufT.cient 
for  producers.  The  national  quota  is 
based  on  cigarette  manufacturers' 
intentions,  3-year  average  exports,  a 
lo^Q  stocks  adjustment,  and  a 
discretionary  adjustment  of  plus  or 
minus  3  percent.  The  quota  may  not 
be  less  than  90  percent  of  the  previous 
year's  quota  except  this  limit  may  be 
waived  if  producer  association 
inventories  likely  will  exceed  150 
percent  of  reserve  stock  level.  The  price 
support  level  is  based  on  a  formula  that 
averages  market  prices  (2/3  weight)  and 
a  oost  index  (1/3  weight),  plus 
discretion  to  limit  any  increase  to  ns 
percent  of  the  formula  incTease. 
Marketing  quotas  are  implementud  if 
approved  by  producers  in  a  refarendum 
scheduled  for  February  1995.  Gross 
loan  outlays  of  $30  million  are 
expected  in  FY  1996.  They  will  be 
offset  by  loan  redemptions  and  no-net- 
cost  assessments  in  FY  1996  and 
subsequent  years,  for  a  ret  cost  of  0 

Timetable: 


Actten 


Data 


FR  Ote 


Final  Action 


12/00/94 
02/00-95 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig, 

Agricultural  Economist.  Office  of  the 
Deputy  Administrator,  Policy  Analysis. 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service. 
Room  3741-S,  P.O.  Box  2415, 
Washington,  DC  20013.  202  720-7583 
RIN:  0560-AD63 


68.  •  1995-CROP  MARKET  QUOTA 
AND  PRICE  SUPPORT  LEVELS  FOR 
SIX  KINDS  OF  TOBACCO 

Legal  Authority:  7  USC  1312;  7  USC 
1445 

CFR  Citation:  07  CFR  723,  07  CFR 
1464 

Legal  Deadline:  Final.  Statutory.  March 
1.  1995. 
Marketing  Quotas. 

At>stract  Mitrkeiing  quotas  and  acreage 
allotments  sth  required  by  st&tute  for 
these  kmds  of  tobacco:  Fire-cured  (type 
21),  Fire-cured  (typos  22-23).  Dark  Air- 
cured  (types  35-36).  Virginia  sun-cured 
(type  37).  Cigar  Filler  (t}-pe  46)  and 
Cigar  Filler  and  Binder  (types  42-44 
and  53-55).  Quotas  and  allotments  are 
determined  by  statutory  formula  to 
balance  supply  vrXti  demand  to  assure 
stable  supplies  for  domestic  and  export 
use.  Marketing  quotas  are  implemented 
if  approved  by  producers  in  referenda. 
Producers  approved  quotas  for  the  1995 
crops  of  cigar  filler  (type  46)  and  cigar 
filler  and  binder  (tj-pes  42-44  and  53- 
55)  in  March,  1993.  Referenda  for  the 
other  kinds  nre  scheduled  for  March, 
1994  and  1995.  Producers  of  these 
types  have  historically  voted  in  favor 
of  quotas.  Price  support  levels  are  set 
by  statutory  formula.  The  Secretary 
may  reduce  the  level  at  the  request  of 
producer  as.sociations,  and  may  limit 
increases  to  65  percent  of  the  formula 
increase.  Gross  loan  outlays  of  $2 
million  aj-e  expected  in  FY  1996.  They 
will  be  offset  by  loan  redemptions  and 
no-net-coi'  assessments  in  FT  1996  and 
subsequent  years,  for  a  net  cost  of  0. 

Timetable: 


Action 


FR  Clti 


NPRM  ^2J0Qm 

Final  Action  05/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Tom  Witzig, 
Agricultural  Economist.  Office  of  the 


Proposed  Rule  Stage 


Deputy  Administrator,  Policy  Analysis. 
Denartment  of  Agriculture.  Agricultural 
Stabilization  and  Conservation  Service. 
Room  3741-S.  P.O.  Box  2415. 
Washington.  DC  20013.  202  720-7583 
RIN:  G560-AD64 

69.  •  1995-CROP  MARKETINQ 
QUOTAS  FOR  THREE  KINDS  OF 
TOBACCO 

Legal  Authority:  7  USC  1312;  7  USC 
1445 

CFR  Citation:  07  CFR  723 

Legal  Deadline:  Final.  Statutory.  March 
1,  1995. 

Abstract  Marketing  quotas  and  ecreage 
allotments  are  required  by  statute  to  be 
announced  for  these  three  kinds  of 
tobacco:  Mar>iand  (type  32),  cigar  filler 
(type  41)  and  cigar  binder  {t)^^  51-52). 
Marketing  quotas  are  implemented,  if 
approved  by  producers  in  referenda,  to 
achieve  a  supply  equal  to  the  "reserve 
supply  level"  as  defined  by  legislation. 
No  quotas  are  in  effect  because 
producers  disapproved  quotas  for  1992- 
94  crops,  and  that  status  will  continue 
if  producers  again  disapprove  quotas 
for  the  1995-97  crops  in  referenda 
scheduled  for  March  1995.  Negligible 
cost  to  Government  is  expected. 

Timetable: 


Action 


Data 


FR  Ctta 


NPRM  12'00/94 

Final  Actwn  05'00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig, 

Agricultural  Economist.  Office  of  the 
Deputy  Administrator.  Policy  Analysis. 
Deoartinent  of  Agriculture.  Agricultural 
Stanilization  and  Conservation  Senice. 
Room  3741-S.  P.O.  Box  2415, 
Washington.  DC  20013,  202  720-7S83 

RIN:  C560-ADG5 


70.  •  1995-CROP  PEANUTS  NATIONAL 
POUNDAGE  QUOTA  AND  MINIMUM 
COMMODITY  CREDIT  CORPORATK>N 
(CCC)  EXPORT-EDIBLE  SALES  PRICE 
FOR  AOOmONAL  PEANUTS 

Legal  Authority:  7  USC  1358-1 

CFR  Citation:  07  CFR  729 

Legal  Deadline:  Final.  Statutory. 
December  15.  1994. 

Abstract  This  action  is  needed  to 
implemnnt  the  national  peanut 
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poundage  quota,  as  required  by  statute. 
The  purpose  of  the  ouota  is  to  balance 
supply  with  demand  at  a  level  that  will 
assure  stable  supplies  for  domestic  use 
and  assure  producers  a  stable  income. 
The  export-edible  sales  price  for 
additional  peanuts  provides  price 
stability  for  additional  peanuts  sold 
under  contract  and  assures  handlers 
that  CCC  will  not  undercut  export 
efforts.  The  primary  determinations  are 
1)  National  Poundage  Quota-set  by 
statutory  formula,  based  ca  the 
Secretary's  estimate  of  the  fimount  of 
peanuts  required  for  dome<;tic  food, 
seed,  and  related  uses  for  the  1995 
marketing  year.  The  1995  marketing 
year  is  from  August  1,  1995,  through 
July  31.  1396.  2)  Minimum  CCX:  export- 
edible  sales  price  for  additional 
peanuts-established  at  the  Secretary's 
discretion  (the  level  has  been  set  at 
$400  per  ton  each  of  the  last  7  years). 
The  peanut  program  as  a  whole  will 
result  in  a  net  realized  loss  of  about 
$46.5  million,  which  will  be 
attributable  to  loan  forfeitures. 

Tlmelable: 


Tlmetabie: 


Action 


Date 


FRCttt 


NPRM 
Firal  Action 


00/OOAX) 
OOAXi^XJ 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig. 
Agricultural  Economist,  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conser\'ation  Service, 
Room  3741-S,  P.O.  Box  2415. 
Washington,  DC  20013.  202  720-7583 

RIN:  056O-AD69 

72.  •  COOPERATIVE  MARKETING 
ASSOCIATION  ELIGIBILITY 
REQUIREMENTS  FOR  PRICE 
SUPPORT 

Legal  Authority:  7  USC  1441  et  seq; 
15  USC  714b:  15  USC  714c;  15  USC 
714) 

CFR  Citation:  07  CFR  142S 


73.  «  TECHNICAL  CORRECTIONS  TO 
THE  WHEAT,  FEED  GRAIN.  COTTON 
AND  RICE  PROGRAM  REGULATIONS 

Legal  Authority:  7  USC  1421  et  seq 

CFR  Citation:  07  CFR  718;  07  CFR  719, 
07  CFR  1413;  07  CFR  1414 

Legal  DeadSins:  None 

Abstract:  This  ac^tion  is  needed  to 
revise  the  regulations  governing  the 
Wheat,  Feed  Grain.  Cotton,  and  Rice 
Programs,  as  follows;  1)  Implement  the 
0.50/85  and  0,50/92  provisions  of  the 
updates  Budget  Reconciliation  Act  of 
1993;  2)  Amend  the  .^RP  participation 
contracts  to  provide  for  declarations  of 
intention  to  participate;  3)  Amend  the 
Integrated  Farm  Management 
provisions  for  1994;  4)  Clarify  the 
compliance  regulations;  and  5) 
Incorporate  existing  handbook 
provisions.  Impiementetion  of  the 
0.50/85  and  0.50/92  provisions  is 
expected  to  save  about  $95-$l()0 
million  annually.  The  other  provisions 
will  have  insignificant  costs. 

Timetable: 


Action 


Date  FR  ate        ^^9^  Deadline:  None 


NPRM 
Final  Action 


11/0(V94 
01/00/95 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig. 

Agricultural  Economist,  Office  of  the 
Deputy  Administrator.  Policy  Analysis, 
Department  of  Agriculture.  Agricultural 
Stabilization  and  Conservation  Service. 
Room  3741  S.  P.O.  Box  2415. 
Washing»oii.  DC  20013.  202  720-7583 

RIN:  OSSO-.-MDeS 

71.  e  AMENDMENT  TO  THE  PRICE 
SUPPORT  REGULATIONS 
REGARDING  LOSSES  TO  FARM- 
STORED  LOAN  COLLATERAL  DUE  TO 
FLOOD 

Legai  Authortty:  7  USC  I444f;  7  USC 
1445b-3a 

CFR  Citation:  07  CFR  1421 

Legal  Deadline:  None 

Abstract  This  action  is  needed  to 
an)end  the  price  support  regulations  at 
7  CFR  1421.15  to  provide  relief  to 
producers  because  of  loss  of 
outstanding  farm-stored  CCC  loan 
collateral  during  the  1993  floods. 
Outlays  of  about  $300,000  are  expected. 


Abstract  This  action  will  amend  the 
regulations  for  cooperatives  approved 
to  participate  in  the  price  support 
programs  on  behalf  of  Iheir  raembors 
to:  1)  Support  23  handbook 
requirements  that  are  currently  in 
effect.  2)  Allow  voting  by  proxy  and 
under  power  of  attorney  in  membership 
meetings,  and  3)  Require  cooperatives 
to  withhold  pool  distributions  from 
members  when  notified  by  CCC  that  the 
members  have  failed  to  fully  comply 
with  regulations,  an  outstanding  claim 
exists,  or  an  IRS  lovy  has  been 
received.  No  costs  are  expected  as  a 
ro<;ult  of  this  action. 

T)metat>ie: 


Action 


Date 


FR  Cite 


NPRM 
Final  Action 


04/00/94 
OS'00/94 


Small  Entities  Affected:  Nona 

Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig. 
Agricultural  Economist,  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service, 
Room  3741-S,  P.O.  Box  2415. 
Washington.  DC  20013.  202  720-7583 

RIN:  0560-AD70 


Action 


Date  FR  ate 


NPRM  04AXy94 

Final  Action  0StXV94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig, 

Agricultural  Economist.  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  Agriculture.  Agricultural 
Stabilization  and  Conservation  Service. 
Room  .3741-S,  P.O.  Box  2415, 
Washington.  DC  20013.  202  720-7583 

RIN:  0560-.'M)72 

74.  e  WOOL  AND  MOHAIR  RECOURSE 
LOAN  PROGRAM 

Legal  Authority:  7  USC  1782 

CFR  Citation:  7  CFR  1428 

Legal  Deadline:  None 

Abstract:  This  action  is  needed  to 
implement  a  recourse  loan  program  for 
wool  and  mohair  through  December  31, 
1995.  as  required  by  statute. 
Determinations  are  to  be  made 
regarding  epplicabiUty,  administration, 
disbursement  of  loans,  eligibility.  loss 
or  damage,  liens,  fees,  charges  and 
Interest,  loan  rates,  approved  stoi^ge. 
settlement,  foreclosure,  loan  maturity, 
and  producer  Uability.  The  program  is 
to  be  administered  at  no  net  cost  to 
the  Federal  Government.  Loan  outlays 
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are  estimated  at  $1  to  $20  million  from 
inception  to  the  end  cf  the  program. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 
Final  Acton 


04/00/94 
06v'00/94 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Tom  Witzig. 
Agricultural  Economist,  Office  of  the 
Deputy  Administrator.  Policy  Analysis, 
Department  of  Agricuhure.  Agricultural 
Stabilization  and  Conservation  Service. 
Room  3741-S,  P.O.  Bex  2415. 
Washington,  DC  20013.  202  720-7583 

RIN:  056(>-AD75 


75.  •  1995  WHEAT  LOAN  RATE  AND 
ACREAGE  REDUCTION  PROGRAM 

Significance: 

Subject  to  OMB  review:  Yes 
Econoniically  significant;  Yes 
Regulatory  Plan  entry;  Yes 

Legal  Authority:  7  USC  l445b-3a 

CFR  Citation:  7  CFR  1413;  7  CFR  1421 

Legal  Deadline:  NPRM.  Statutory.  April 
1.  1994.  Final,  Statutory,  June  1.  1994 
Other.  Statutory.  March  31.  1994. 
Other  deadline  is  for  adjustments. 

Abstract:  This  action  is  needed  to 
implement  the  Wheat  Program  as 
required  by  the  Food.  Agriculture, 
Conservation,  and  Trade  Act  of  1990. 
The  purpose  of  the  program  is  to  assure 
sufficient  supplies  of  wheat  for 
domestic  and  export  use,  maintain 
adequate  canyover  stocks,  and  support 


farm  income.  The  expected  rx)St  is 
about  $1  to  $3  billion. 

Timetable: 


Action 

NPRM 
Final  Action 


Date 


FR  Cite 


04/00/94 

oa'00/94 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig, 

Regulatory  Analyst,  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  cf  Agriculture,  Agricultural 
Stabilization  and  Conservation  Senice. 
Room  3741-S.  P.O.  Box  2415, 
Washington.  DC  20013,  202  720-7583 

RIN:  0560-AD76 
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Presidential  Documents 


Title  3— 

The  President 


Executive  Order  12912  of  April  29.  1994 
Amendment  to  Executive  Order  No.  12878 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  Federal  Advisory  Commit- 
tee Act,  as  amended  (5  U.S.C.  App.).  and  in  order  to  extend  the  reporting 
period  of  the  Bipartisan  Commission  on  Entitlement  Reform  from  May  1 
1994.  to  December  15. 1994,  it  is  hereby  ordered  that  section  2(a)  of  Executive 
Order  No.  12878  is  amended  by  deleting  the  date  "May  1,  1994"  and 
inserting  the  date  "December  15.  1994"  in  lieu  thereof. 
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Presidential  Documents 


Memorandum  of  April  29,  1994 

Government-to-Govemment  Relations  With 
Native  American  Tribal  Governments 


Memorandum  for  the  Heads  of  Executive  Departments  and  Agencies 

The  United  States  Government  has  a  unique  legal  relationship  with  Native 
American  tribal  governments  as  set  forth  in  the  Constitution  of  the  United 
States,  treaties,  statutes,  and  court  decisions.  As  executive  departments  and 
agencies  undertake  activities  affecting  Native  American  tribal  rights  or  trust 
resources,  such  activities  should  be  implemented  in  a  knowledgeable,  sen- 
sitive manner  respectful  of  tribal  sovereignty.  Today,  as  part  of  an  historic 
meeting.  I  am  outlining  principles  that  executive  departments  and  agencies, 
including  every  component  bureau  and  office,  are  to  follow  in  their  inter- 
actions with  Native  American  tribal  governments.  The  purpose  of  these 
principles  is  to  clarify  our  responsibility  to  ensure  that  the  Federal  Govern- 
ment operates  within  a  government-to-government  relationship  with  federally 
recognized  Native  American  tribes.  I  am  strongly  committed  to  building 
a  more  effective  day-to-day  working  relationship  reflecting  respect  for  the 
rights  of  self-government  due  the  sovereign  tribal  governments. 

In  order  to  ensure  that  the  rights  of  sovereign  tribal  governments  are  fully 
respected,  executive  branch  activities  shall  be  guided  by  the  following: 

(a)  The  head  of  each  executive  department  and  agency  shall  be  responsible 
for  ensuring  that  the  department  or  agency  operates  within  a  government- 
to-government  relationship  with  federally  recognized  tribal  governments. 

(b)  Each  executive  department  and  agency  shall  consult,  to  the  greatest 
extent  practicable  and  to  the  extent  permitted  by  law.  with  tribal  governments 
prior  to  taking  actions  that  affect  federally  recognized  tribal  governments. 
All  such  consultations  are  to  be  open  and  candid  so  that  all  interested 
parties  may  evaluate  for  themselves  the  potential  impact  of  relevant  propos- 
als. 

(c)  Each  executive  department  and  agency  shall  assess  the  impact  of 
Federal  Government  plans,  projects,  programs,  and  activities  on  tribal  trust 
resources  and  assure  that  tribal  government  rights  and  concerns  are  consid- 
ered during  the  development  of  such  plans,  projects,  programs,  and  activities. 

(d)  Each  executive  department  and  agency  shall  take  appropriate  steps 
to  remove  any  procedural  impediments  to  working  directly  and  effectively 
with  tribal  governments  on  activities  that  affect  the  trust  property  and/ 
or  governmental  rights  of  the  tribes. 

(e)  Each  executive  department  and  agency  shall  work  cooperatively  with 
other  Federal  departments  and  agencies  to  enlist  their  interest  and  support 
In  cooperative  efforts,  where  appropriate,  to  accomplish  the  goals  of  this 
memorandum. 

(f)  Each  executive  department  and  agency  shall  apply  the  requirements 
of  Executive  Orders  Nos.  12875  ("Enhancing  the  Intergovernmental  Partner- 
ship") and  12866  ("Regulatory  Planning  and  Review")  to  design  solutions 
and  tailor  Federal  programs,  in  appropriate  circumstances,  to  address  specific 
or  unique  needs  of  tribal  communities. 
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The  head  of  each  executive  department  and  agency  shall  ensure  that  the 
department  or  agency's  bureaus  and  components  are  fully  aware  of  this 
memorandum,  through  publication  or  other  means,  and  that  they  are  in 
compliance  with  its  requirements. 

This  memorandum  is  intended  only  to  improve  the  internal  management 
of  the  executive  branch  and  is  not  intended  to,  and  does  not.  create  any 
right  to  administrative  or  judicial  review,  or  any  other  right  or  benefit 
or  trust  responsibility,  substantive  or  procedural,  enforceable  by  a  party 
against  the  United  States,  its  agencies  or  instrumentalities,  its  officers  or 
employees,  or  any  other  person. 

The  Director  of  the  Office  of  Management  and  Budget  is  authorized  and 
directed  to  publish  this  memorandum  in  the  Federal  Register. 
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Memorandum  of  April  29,  1994 

4 

Policy  Concerning  Distribution  of  Eagle  Feathers 
for  Native  American  Religious  Purposes 


Memorajidum  for  the  Heads  of  Executive  Departments  and  Agencies 

Eagle  feathers  hold  a  sacred  place  in  Native  American  culture  and  religious 
practices.  Because  of  the  feathers'  significance  to  Native  American  heritage 
and  consistent  with  due  respect  for  the  government-to-government  relation- 
ship between  the  Federal  and  Native  American  tribal  governments,  this 
Administration  has  undertaken  policy  and  procedural  changes  to  facilitate 
the  collection  and  distribution  of  scarce  eagle  bodies  and  parts  for  this 
purpose.  This  memorandum  affirms  and  formalizes  executive  branch  policy 
to  ensure  that  progress  begun  on  this  important  matter  continues  across 
the  executive  branch. 

Today,  as  part  of  an  historic  meeting  with  all  federally  recognized  tribal 
governments.  I  am  directing  executive  departments  and  agencies  (hereafter 
collectively  "agency"  or  "agencies")  to  work  cooperatively  with  tribal  govern- 
ments and  to  reexamine  broadly  their  practices  and  procedures  to  seek 
opportunities  to  accommodate  Native  American  religious  practices  to  the 
fullest  extent  under  the  law. 

As  part  of  these  efforts,  agencies  shall  take  steps  to  improve  their  collection 
and  transfer  of  eagle  carcasses  and  eagle  body  parts  ("eagles")  for  Native 
American  religious  purposes.  The  success  of  this  initiative  requires  the 
participation,  and  is  therefore  the  responsibility,  of  all  Federal  land  managing 
agencies,  not  just  those  within  the  Department  of  the  Interior.  I  therefore 
direct  each  agency  responsible  for  managing  Federal  lands  to  diligently 
and  expeditiously  recover  salvageable  eagles  found  on  lands  under  their 
jurisdiction  and  ensure  that  the  eagles  are  promptly  shipped  to  the  National 
Eagle  Repository  ("Repository").  To  assist  agencies  in  this  expanded  effort, 
the  Secretary  of  the  Interior  shall  issue  guidelines  to  all  relevant  agencies 
for  the  proper  shipment  of  eagles  to  the  Repository.  After  receiving  these 
guidelines,  agencies  shall  immediately  adopt  policies,  practices,  and  proce- 
dures necessary  In  accordance  with  these  guidelines  to  recover  and  transfer 
eagles  to  the  Repository  promptly. 

I  support  and  encourage  the  initial  steps  taken  by  the  Department  of  the 
Interior  to  improve  the  distribution  of  eagles  for  Native  American  religious 
purposes.  In  particular,  the  Department  of  the  Interior  shall  continue  to 
adopt  policies  and  procedures  and  take  those  actions  necessar)-  to: 

(a)  ensure  the  priority  of  distribution  of  eagles,  upon  permit  application, 
first  for  traditional  Native  American  religious  purposes,  to  the  extent  per- 
mitted by  law,  and  then  to  other  uses; 

(b)  simplify  the  eagle  permit  application  process  quickly  and  to  the  greatest 
extent  possible  to  help  achieve  the  objectives  of  this  memorandum; 

(c)  minimize  the  delay  and  ensure  respect  and  dignity  in  the  process 
of  distributing  eagles  for  Native  American  religious  purposes  to  the  greatest 
extent  possible; 

(d)  expand  efforts  to  Involve  Native  American  tribes,  organizations,  and 
individuals  in  the  distribution  process,  both  at  the  Repository  and  on  tribal 
lands,  consistent  with  applicable  laws; 
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(e)  review  means  to  ensure  that  adequate  refrigerated  storage  space  is 
available  to  process  the  eagles;  and 

(f)  continue  efforts  to  improve  the  Repository's  ability  to  facilitate  the 
objectives  of  this  memorandum. 

The  Department  of  the  Interior  shall  be  responsible  for  coordinating  any 
interagency  efforts  to  address  continuing  executive  branch  actions  necessary 
to  achieve  the  objectives  of  this  memorandum. 

We  must  continue  to  be  committed  to  greater  intergovernmental  communica- 
tion and  cooperation.  In  addition  to  working  more  closely  with  tribal  govern- 
ments, we  must  enlist  the  assistance  of.  and  cooperate  with,  State  and 
local  governments  to  achieve  the  objectives  of  this  memorandum.  I  therefore 
request  that  the  Department  of  the  Interior  work  with  State  fish  and  game 
agencies  and  other  relevant  State  and  local  authorities  to  facilitate  the  objec- 
tives of  this  memorandum. 

With  commitment  and  cooperation  by  all  of  the  agencies  in  the  executive 
branch  and  with  tribal  governments.  I  am  confident  that  we  will  be  able 
to  accomplish  meaningful  progress  in  the  distribution  of  eagles  for  Native 
American  religious  purp>oses. 

The  Director  of  the  Office  of  Management  and  Budget  is  authorized  and 
directed  to  publish  this  memorandum  in  the  Federal  Register. 


(XrtXJ^AJ^AAA  ^J?A^'o^^ 
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THE  WHITE  HOUSE. 
IVashington.  April  29.  1994. 


Editorial  note:  For  the  President's  remarks  to  American  Indian  and  Native  Alaskd  tribal  leaders, 
see  the  Weekly  Compilation  of  Presidential  Documents 
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Proclamation  6679  of  April  30.  1994 
Law  Day,  U.S.A.,  1994 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

In  1961.  wh6n  President  John  F.  Kennedy  first  proclaimed  Uw  Day.  U.S  A 
he  urged  "Americans  to  rededicate  themselves  to  the  ideals  of  equality 
and  justice  under  law  in  their  relations  with  each  other  and  with  other 
nations.  . . ." 

President  Kennedy's  challenge  is  no  less  urgent  today.  We  live  in  a  time 
when  nations  around  the  globe  are  struggling  to  break  free  from  the  darkness 
of  oppression  into  the  light  of  law  and  justice.  To  many  of  the  people 
of  these  countries,  the  American  rule  of  law  stands  as  a  bright  beacon 
guiding  the  way  to  a  hopeful  future.  Uw  Day.  U.S.A..  offers  every  American 
the  opportunity  to  reflect  upon  our  Nation's  proud  example  of  respect  for 
the  rights  of  individuals.  More  than  that,  this  day  demands  that  we  reaffirm 
our  commitment  to  maintaining  a  just  and  civil  society  in  a  rapidly  changing 

With  the  triumph  of  democratic  governments  and  judiciaries  around  the 
world,  it  seems  particularly  disturbing  that  our  own  legal  system  is  tested 
daily  by  the  epidemic  of  crime  and  violence  here  at  home.  In  America 
today,  too  many  children  must  pass  through  metal  detectors  to  go  to  school. 
Too  many  are  approached  by  drug  dealers  in  public  parks,  or  worry  that 
they  will  be  victims  of  drive-by  shootings.  The  primary  responsibility  of 
government  is  to  protect  the  freedom  of  its  citizens  and  to  keep  them 
safe  from  harm.  Our  tradition  of  jurisprudence  is  the  powerful  embodiment 
of  this  ideal.  But  it  is  up  to  each  of  us  to  help  ensure  that  this  system 
remains  true  to  its  essential  mission— freeing  our  people  from  fear  while 
protecting  the  liberties  and  rights  of  all. 

On  this  day.  I  urge  every  American  to  support  those  who  fight  to  promote 
respect  for  the  law.  from  police  officers,  judges,  and  other  members  of 
the  legal  system  to  parents,  teachers,  and  clergy.  Let  us  find  the  strength 
to  insist  that  law  prevails  over  disorder,  equality  over  discrimination,  and 
justice  over  crime  and  prejudice.  Let  reverence  for  the  laws,  in  the  words 
of  President  Abraham  Lincoln,  "be  taught  in  schools,  in  seminaries,  and 
in  colleges;  let  it  be  written  in  primers,  spelling  books,  and  in  almanacs; 
let  it  be  preached  from  the  pulpit,  proclaimed  in  legislative  halls,  and 
enforced  in  the  courts  of  justice. .  .  ." 

NOW.  THEREFORE.  I.  WILLLAM  J.  CUNTON.  President  of  the  United  States 
of  America,  in  accordance  with  Public  Law  87-20  of  April  7.  1961.  do 
hereby  proclaim  May  1.  1994,  as  "Law  Day.  U.S.A."  I  request  the  people 
of  the  United  States  to  observe  this  day  with  such  ceremonies  and  observ- 
ances as  will  suitably  signal  our  heritage  of  freedom,  our  rights  under 
law.  and  our  abiding  commitment  to  assist  others  in  vindicating  their  rights. 
I  urge  members  of  the  legal  profession,  civic  associations,  and  the  media, 
as  well  as  educators,  librarians,  and  public  officials,  to  promote  this  observ- 
ance through  appropriate  programs  and  activities.  I  further  call  upon  all 
public  officials  to  display  the  flag  of  the  United  States  on  all  government 
buildings  on  Law  Day.  U.S.A..  as  a  symbol  of  our  dedication  to  the  rule 
of  government  under  law 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


l>JUX^«uaA  <rtw*n(i\/N 
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Proclamation  6680  of  April  30,  1994 
Loyalty  Day,  1994 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Each  year,  at  the  height  of  spring's  renewal,  Americans  take  the  time  to 
reaffirm  our  allegiance  to  our  country  and  to  the  ideals  upon  which  It 
was  founded.  On  this  "Loyalty  Day."  we  pledge  to  defend  the  blessings 
cf  American  democracy. 

Ours  is  still  a  relatively  young  Nation,  but  even  in  our  brief  histor>-.  we 
have  seen  many  other  forms  of  government  come  and  go.  We  have  witnessed 
the  collapse  of  dictatorial  regimes,  while  our  brand  of  democracy  has  contin- 
ued to  evolve  and  flourish.  Rather  than  establishing  government  control 
through  the  deprivation  of  basic  human  rights,  our  founders  realized  that 
individual  freedom  and  the  right  to  self-determination  are  the  most  powerful 
sources  of  national  strength.  This  philosophy  forms  the  bedrock  upon  which 
our  Nation  is  built,  and  we  continue  to  expand  and  enforce  its  wise  mandate 
•o  this  very  day. 

Generations  of  Americans  have  demonstrated  their  loyalty  and  devotion 
to  this  country,  many  risking  their  lives  for  the  sake  of  defending  the 
common  good.  To  ensure  that  this  loyalty  and  love  of  country  remain 
a  vibrant  part  of  each  new  generation,  the  Congress,  by  a  joint  resolution 
approved  July  18.  1958  (72  Stat.  369;  36  U.S.C.  162).  has  designated  May 
1  of  each  year  as  "Loyalty  Day." 

NOW.  THEREFORE.  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim' May  1.  1994.  as  Loyalty  Day.  I  call  upon 
all  Americans  to  observe  this  day  with  appropriate  ceremonies  and  activities, 
including  public  recitation  of  the  Pledge  of  Allegiance  to  the  Flag  of  the 
United  States.  I  also  call  upon  government  officials  to  display  the  flag 
on  all  government  buildings  and  grounds  on  this  day. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  cf  the  United   States  of  America  the  two   hundred 


and  eighteenth. 
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Proclamation  6681  of  April  30,  1994 
Small  Business  Week,  1994 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Small  businesses  create  many  new  jobs  in  the  United  States  and  are  an 
important  part  of  our  Nation's  international  competitiveness.  Today  Ameri- 
ca s  20  million  small  businesses  remain  at  the  heart  of  our  economy  These 
companies  are  the  engines  of  growth,  and  it  is  in  small  business  that  people 
continue  to  find  opportunity,  pride,  and  dignity. 

Indeed,  small  business  is  the  lifeblood  of  America's  free  enterprise  system 
This  IS  the  sector  that  creates  two  of  every  three  new  jobs  in  our  country 
putting  the  American  Dream  within  reach  of  hundreds  of  thousands  of 
men  and  women  who  provide  the  variety  and  ingenuity  that  are  our  greatest 
natural  resources.  Small  businesses  employ  more  than  57  percent  of  the 
private  U.S.  work  force,  account  for  54  percent  of  all  sales,  and  generate 
halt  of  the  domestic  private  sector  output. 

As  we  move  forward  in  a  spirit  of  renewal  and  change,  there  is  one  constant 
that  must  prevail  in  the  economy  of  the  United  States.  Small  business 
must  continue  to  provide  the  solid  foundation  upon  which  this  Nation 
builds  Its  economic  strength  and  maintains  its  character.  Government,  work- 
ing hand  in  hand  with  entrepreneurs,  must  recognize  these  contributions 
and  help  small  business  create  jobs  and  increase  incomes. 

We  must  support  and  honor  small  business  for  the  contributions  this  sector 
makes  to  the  economy.  And  just  as  important,  we  should  remember  that 
It  IS  in  small  business  that  the  United  States  finds  energy,  faith,  and  con- 
fidence in  our  system  of  democracy  and  free  enterprise.  Only  by  fully 
develppmg  our  technological  and  human  resources  can  we  expect  to  be 
leaders  in  the  global  marketplace. 

NOW.  THEREFORE.  I.  WILLIAM  J.  CUNTON.  President  of  the  United  StateS 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  the  week  of  May  1 
through  May  7.  1994.  as  the  31st  "Small  Business  Week."  and  I  call  on 
every  American  to  join  me  in  this  tribute. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 
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DEPARTMENT  OF  AGRICULTURE 
Fanners  Home  Administration 
7  CFR  Parts  1941, 1943,  and  1945 
RIN  0S75-AB30 

Final  implementation  of  Appraisal  of 
Farms  and  Leasehold  Interests 

AGENCY:  Fanners  Home  Administration. 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  amends  its  farm 
tract  appraisal  regulations  in  order  to 
implement  and  conform  to  the 
provisions  of  the  Financial  Institutions 
Reform.  Recovery,  and  Enforcement  Act 
(FIRREA)  of  1989.  The  intended  effect  of 
this  rule  is  to  meet  the  provisions  of  title 
XI  of  HRREA  and  the  Uniform 
Standards  of  Professional  Appraisal 
Practice  (USPAP)  as  directed  from  the 
Office  of  Management  and  Budget  (OMB 
Bulletin  A-129). 

EFFECTIVE  DATE:  May  4.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  T.  Thelen,  Senior  Loan  Officer, 

Program  Development  Staff.  USDA. 

FmHA.  room  4918-S.  South  Building. 

Washington.  DC  20250.  telephone:  (202) 

720-0830. 

SUPPl^MENTARY  INFORMATION: 

Classification 

We  are  issuing  this  final  rule  in 
conformance  with  Executive  Order 
12866,  and  we  have  determined  that  it 
is  not  a  "significant  regulatory  action." 
Based  on  information  compiled  by  the 
Department,  we  have  determined  that 
this  final  rule:  (1)  Would  have  an  effect 
on  the  economy  of  less  than  $100 
million;  (2)  would  not  adversely  affect 
in  a  material  way  the  economy,  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local. 


or  tribal  governments  or  communities; 
(3)  would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (4)  would  not  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or 
rights  and  obligations  or  recipients 
thereof;  and  (5)  would  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

Intergovernmental  Consultation 

For  the  reasons  set  forth  in  the  final 
rule  related  to  Notice.  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24.  1983), 
this  program/activity  is  excluded  from 
the  sc:ope  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Programs  Affected 

This  program/activity  affects  the 
following  FmHA  programs  as  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance: 

10.406 — Farm  Operating  Loans, 
10.407 — Farm  Ownership  Loans,  and 
10.416 — Soil  and  Water  Loans. 

Enviromnental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940. 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969, 
Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  required. 

Discussion  of  Final  Rule 

On  August  25. 1993.  FmliA  published 
an  interim  rule  which  removed  7  CFR 
part  1809.  subpart  A.  "Appraisal  of 
Farms  and  Leasehold  Interests."  from 
the  Federal  Register.  It  also  did  the 
following:  (1)  Revised  and  renumbered 
part  1809  to  FmHA  Instruction  1922. 
subpart  E — "Appraisal  of  Farms  and 
Leasehold  Interests.";  (2)  Issued  revised 
§  1922.201  "General"  (old  §  1809.1 
"General")  and  (3)  Issued  new 
§  1922.209  "Easements  and  appraising 
property  subject  to  easements." 

Other  §§  1809.2  through  1809.8  of 
subpart  A  were  amended  to  meet 
USPAP  and  placed  in  §§  1922.202 


through  1922.208  of  FmHA  Instruction 
1922-E.  Sections  1922.202  through 
1922.208  were  not  published  in  the 
Federal  Register  because  they  involve  • 
internal  Agency  management. 

These  changes  were  implemented 
upon  publication  in  the  Federal 
Register  in  order  to  provide  immediate 
guidance  to  FmHA  designated  farm  real 
estate  appraisers  and  FmHA  contract 
farm  real  estate  appraisers  concerning 
the  use  of  the  uniform  standards  as  set 
out  in  Sections  I.  II  and  III  of  USPAP. 
This  action  was  necessary  because  most 
States  enacted  legislation  and 
implemented  FIRREA  on  January  1, 
1993.  and  required  farm  real  estate 
appraisers  to  follow  uniform  appraisal 
standards  or  Sections  I,  II  and  III  of 
USPAP.  Further  delays  by  FmIL\  would 
have  had  an  adverse  impact  on  FmHA 
borrowers  and  loan  applicants  due  to 
delays  which  may  have  resulted  from 
the  continued  use  of  outdated  farm 
appraisal  techniques  and  methods. 

The  comment  period  ended 
September  24.  1993.  No  comments  were 
received.  Accordingly,  no  substantive 
change  is  made  from  the  interim  rule. 
Minor  editorial  changes  of  an 
administrative  nature  have  been  made. 
Inadvertently,  a  few  FmHA  Instructions 
were  overlooked  when  revising 
rt'ferences  from  FmHA  Instruction  422.1 
to  FmHA  Instruction  1922-E. 

List  of  Subjects  in  7  CFTl  Parts  1941, 
1943,  and  1945 

Agriculture,  Credit,  Crops,  Disaster 
assistance.  Livestock,  Loan  programs — 
agriculture.  Recreation,  Real  property- 
appraisals.  Rural  areas,  Water  resources. 
Youth. 

Therefore.  Chapter  XVIII.  title  7.  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PARTS  1941,  1943, 1945— {AMENDED] 

1.  The  authority  citations  for  parts 
1941,  1943,  1945  continue  to  read  as 
follows: 

Atahority:  7  U.S.C  1989;  5  U.aC  301;  7 
CFR  2  23  and  2.70. 

Authority:  7  U.S.C  1989:  42  U.S.C  1480; 
5  use  301;  7  CFR  2.23;  7  CFR  2.70. 

CHAPTER  XVim-(AMENOED] 

2.  7  CFR  Chapter  XVIH  is  amended  by 
revising  the  reference  "FmHA 
Instruction  422.1"  to  read  "FmHA 
In.struction  1922-£"  in  the  following 
places: 
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a.  §  1941.19  (b)(2}. 
b.§  1943.19  (b)(1). 
c.§  1943.69  (b)(1). 
d.§  1945.169  (b)(1). 

Dated:  February  1, 1994. 
Bob  Nash, 

Under  Secretary  for  Small  Ccmmunity  and 
Rural  Development. 
|FR  Doc.  94-10619  Filed  5-3-94:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  210 

[Regulation  J;  Docket  No.  R-0821] 

Collection  of  Checks  and  Other  Items 
by  Federal  Reserve  Banks  and  Funds 
Transfers  Through  Fedwire 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

SUMMARY:  The  Board  is  adopting 
amendments  to  subpart  A  of  its 
Regulation  J,  governing  collection  of 
checks  and  other  items  by  Federal 
Reserve  Banks.  The  amendments,  in 
general,  conform  the  warranties  and 
various  other  provisions  of  Regulation  J 
to  recent  amendments  to  Regulation  CC 
or  to  the  Uniform  Commercial  Code. 
EFFECTIVE  DATE:  June  6,  1994. 
FOn  FURTHER  INFORMATION  CONTACT: 
Oliver  I.  Ireland,  Associate  General 
Counsel  (202/452-3625),  or  Stephanie 
Martin,  Senior  Attorney  (202/452- 
3198),  Legal  Division;  for  the  hearing 
impaired  only:  Telecommunications 
Device  for  the  Deaf,  Dorothea  Thompson 
(202/452-3544). 

SUPPL£MENTARY  INFORMATION:  Subpart  A 
of  the  Board's  Regulation  J  (12  CFR  part 
210)  governs  the  collection  of  checks 
and  other  items  by  Federal  Reserve 
Banks.  Regulation  ]  sets  out  the 
warranties  made  by  institutions  that 
send  items  for  collection  through  the 
Federal  Reserve  System  as  well  as 
warranties  made  by  Reserve  Banks.' 
Regulation  J  also  covers  liability  for 
breach  of  warranty,  presentment  of  and 
settlement  for  cash  items  and  returned 
checks,  and  other  related  issues. 

In  October  1992,  the  Board  published 
amendments  to  its  Regulation  CC  (12 
CFR  part  229)  that  require  paying  banks 
to  make  same-day  settlement  for  certain 
checks  presented  by  private-sector 
banks,  effective  January  3,  1994  (57  FR 
46956,  October  14, 1992).  As  part  of 


>  As  used  In  this  docket,  sender  means  any 
institution  that  sends  a  check  to  a  Reserve  Bank  for 
coll«clion.  and  bank  includes  all  depository 
institutions,  such  as  conunercial  banks,  savings 
institutions,  and  credit  unions. 


these  amendments,  the  Board  revised 
the  Regulation  CC  warranties  to  require 
private-sector  collecting,  returning,  and 
presenting  banks  to  warrant  the 
accuracy  of  cash  letter  totals  and  check 
encoding.  In  December  1993,  the  Board 
published  proposed  amendments  to 
Regulation  J  to  clarify  that  the  Reserve 
Banks  and  institutions  that  send  items 
to  Reserve  Banks  also  make  the 
Regulation  CC  warranties,  to  conform 
certain  Regulation  J  provisions  to  the 
1990  version  of  the  Uniform 
Commercial  Code  (U.C.C),  and  to  make 
other  minor  changes  (58  FR  68566. 
December  28. 1993).  The  Board  received 
10  comments  on  the  proposed 
amendments,  which  are  discussed  in 
the  section-by-section  analysis  below. 

The  Board  has  established  procedures 
for  assessing  the  competitive  impact  of 
changes  that  have  a  substantial  effect  on 
payments  system  participants. 2  Under 
these  procedures,  the  Board  assesses 
whether  the  proposed  regulatory 
changes  would  have  a  direct  and 
material  adverse  effect  on  the  ability  of 
other  service  providers  to  compete 
effectively  with  the  Federal  Reserve 
Banks  in  providing  similar  services  due 
to  differing  legal  powers  or  constraints 
or  due  to  a  dominant  market  position  of 
the  Federal  Reserve  deriving  from  such 
legal  differences.  The  Regulation  J 
amendments  are  largely  technical, 
clarifying,  or  conform  Regulation  J  to 
the  rules  applicable  to  private-sector 
banks  under  Regulation  CC  and  the 
U.C.C.  The  Board  believes  that  the 
amendments  would  not  have  a  direct 
and  material  adverse  effect  on  the 
ability  of  others  to  compete  effectively 
with  the  Federal  Reser\e  Banks. 

Section-by-Section  Analysis 

Section  210.1 

This  section  sets  forth  the  authority, 
purpose,  and  scope  of  subpart  A  of 
Regulation  J.  At  the  suggestion  of  one 
commenter,  the  Board  is  updating  the 
authority  citations  in  this  section  to 
conform  with  the  authority  citations  in 
the  CFR.  Specifically,  the  Board  has 
added  a  citation  to  section  ll(j)  of  the 
Federal  Reserve  Act,  which  authorizes 
the  Board  to  exercise  general 
supervision  over  the  Reserve  Banks. 

Section  210.2(g) 

The  Board  proposed  to  amend  the 
definition  of  "item"  in  keeping  with  the 
definition  of  "item"  in  U.CC  §4- 
104(a)(9).  Under  the  amended  language, 
"item"  would  expressly  include 
promises  or  orders,  such  as  certain 


I  These  procedures  are  described  in  the  Board's 
policy  statement  'The  Federal  Reserve  In  the 
Payments  System"  (SS  FR  11648.  March  29,  1990). 


bonds  or  other  investment  securities, 
that  are  handled  through  the  bank 
collection  system.  The  Board  received 
no  comments  on  this  section  and  has 
adopted  the  amendment  as  proposed. 

Section  210.2(p) 

The  Board  proposed  to  add  a 
definition  of  "Uniform  Commercial 
Code"  that  conforms  to  the  definition  in 
Regulation  CC  (12  CFR  229.2(ii)).  The 
Board  received  no  comments  on  this 
section  and  has  adopted  the  amendment 
as  proposed. 

Section  210.3(a) 

The  Board  proposed  to  amend  this 
section  to  set  forth  more  accurately  the 
scope  of  the  Federal  Reser\'e  Banks' 
operating  circulars,  which  include 
provisions  for  service  terms  and 
adjustments.  The  amendment  specifies 
that  the  operating  circulars  may  include 
provisions  for  adjustments  of  amounts, 
waiver  of  expenses,  and  payment  of 
interest  by  as-of  adjustment. 

One  commenter  believed  that  the 
proposed  change,  at  least  as  it  relates  to 
Reserve  Bank  adjustment  practices, 
impedes  the  ability  of  correspondent 
banks  to  compete  with  the  Reserve 
Banks.  This  commenter  stated  that  the 
adjustment  accounting  practices  of  its 
local  Reserve  Bank  require  intercept 
processors  and  depository  institutions 
to  engage  in  a  burdensome 
reconcilement  process.  The  commenter 
stated  that  the  Board  should  not 
incorporate  the  operating  circulars  into 
Regulation  J. 

The  proposed  amendments,  however, 
would  not  incorporate  the  operating 
circulars  into  Regulation  J,  but  rather 
would  provide  greater  detail  as  to  the 
scope  of  the  operating  circulars.  Issues 
related  to  adjustment  posting 
alternatives  generally  can  be  settled 
between  the  Reserve  Bank  and  the 
parties  involved  and  would  not  be 
affected  by  the  proposed  amendment  to 
Regulation  J.  Thus,  the  Board  has 
adopted  the  amendment  as  proposed. 

Section  210.3(f) 

The  Board  proposed  to  add  a  new 
paragraph  to  §  210.3  to  clarify  that 
Regulation  J  supersedes  the  U.C.C, 
other  state  laws,  and  Regulation  CC  to 
the  extent  of  any  inconsistency.  This 
provision  parallels  §229.41  of 
Regulation  CC,  which  provides  that 
Regulation  CC  supersedes  the  U.C.C 
and  other  state  law  to  the  extent  of  the 
inconsistency.  The  Board  received  no 
comments  on  this  section  and  has 
adopted  the  amendment  as  proposed. 
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Section  210.5(a) 

The  Board  proposed  to  amend 
§  210.5(a)  to  conform  the  warranties 
made  by  banks  that  send  items  to 
Reserve  Banks  to  the  transfer  and 
presentment  warranties  in  U.C.C  4-207 
and  4-208.  A  sender  would  warrant  that 
it  w$s  (or  acted  on  behalf  of  a  person 
who  was)  entitled  to  enforce  the  item. 
The  C  CC.  substituted  the  concept  of 
■■person  entitled  to  enforce"  for  "person 
with  good  title"  in  recognition  that  the 
right  to  enforce  an  instrument  is  not 
limited  to  holders.  In  addition,  the 
proposed  amendment  would  require  the 
sender  to  warrant  that  the  item  was  not 
alteHed,  dropping  the  adverb 
"materially."  The  U.C.C.  formerly 
incorporated  the  concept  of  a  "material" 
alteration  as  one  that  changed  the 
contract  of  the  parties  in  any  jespect. 
The  revised  U.C.C.  refers  to  such  a 
change  simply  as  an  alteration.  Finally, 
the  proposed  amendment  would  clarify 
that  the  sender  also  makes  the 
warranties  set  forth  in  Regulation  CC 
and  that  ihe  Regulation  J  waTanties  may 
not  be  disclaimed  and  are  made 
i-ega|dless  of  whether  the  sender's 
indoiTBement  appears  on  the  item. 

One  commenter  was  concerned  that 
dropping  the  word  "materially"  would 
mean  that  repair  of  MJCR  encoding  on 
a  check  that  rejects  from  automated 
processing  would  constitute  an 
alterption.  Section  3-407  of  the  U.C.C 
dt'fines  "alteration"  as  an  unauthorized 
change  that  purports  to  modify  the 
obligation  of  a  party  or  an  unauthorized 
addition  of  words  or  numbers  or  other 
change  to  an  incomplete  instrument 
relating  to  the  obligation  of  a  party.  Tlie 
1990  I'ersion  of  the  U.CC.  appears  to 
use  the  terms  "alteration" 
synonymously  with  the  former  term 
"material  alteration"  (see  Official 
Comment  (1)  to  U.C.C.  3-407).  MICR 
repair,  which  is  intended  to  facilitate 
check  collection  and  not  to  affect  the 
obligations  of  the  parties  to  a  check,  is 
unlikely  to  be  considered  an  alteration. 

S,Ttions  210.5(d)  and  210. 12(i) 

Thie  Board  proposed  to  add  new 
paragraph  (d)  to  §  210.5  and  new 
paragraph  (i)  to  §  210.12  to  give  a 
Reser\'e  Bank  a  security  interest  in  a 
sender's  or  prior  collecting  or  returning 
bank's  assets  held  by  the  Reserve  Bank. 
The  security  interest  would  attach  when 
a  warranty  is  breached  or  other 
obligation  is  incurred.  The  proposed 
provisions  were  based  on  similar 
provisions  in  subpart  B  of  Regulation  J, 
which  gives  a  Reserve  Bank  a  security 
interest  in  the  assets  of  a  sender  of  a 
jiayment  order  to  secure  overdrafts  and 


other  obligations  (§  210.28(h)  (3)  and 
(4)). 

Two  commenters  were  concerned  that 
the  proposal  would  give  Reserve  Banks 
greater  rights  than  private-sector  banks 
to  resolve  warranty  breach  issues.  One 
of  the  commenters  stated  that  the 
proposal  appeared  to  give  Reserve 
Banks  a  complete  self-remedy  for 
breaches  absent  a  court  order  or 
agreement  of  the  parties.  The 
commenter  noted  that  security  interests 
under  §  210.28  are  designed  to  secure 
overdrafts,  which  are  easily 
determinable,  as  opposed  to  warranty 
breaches,  which  are  often  a  matter  of 
dispute.  The  rx)mmenter  requested  that 
the  proposal  be  clarified  to  provide  that 
security  interests  do  not  attach  and  a 
Reserve  Bank  may  not  set  off  or  realize 
upon  collateral  without  a  judicial 
de'ermination  or  agreement  of  the 
parties. 

Section  9-501(5)  of  the  U.C.C. 
prov'ides  that  when  a  claim  of  a  set:ured 
party  is  reduced  to  judgment,  the 
secu.-ed  party's  hen  on  collateral  relates 
back  to  the  date  the  security  interest  was 
perfeded.  Accordingly,  the  Board 
believes  that  a  Reserve  Bank's  security 
interest  in  the  assets  of  a  warranting 
bank  should  attach  on  the  date  the 
warranty  is  breached  (generally  the  date 
the  Reserve  Bank  handles  the  check  in 
question)  so  that  the  Reserve  Bank  may 
take  actions  to  protect  its  collate.'^l,  if 
necessary,  as  discussed  below. 

1  he  N^onetary  Control  Act  of  1980  (12 
U.S;C.  248a)  directed  the  Board  and  the 
Reserve  Banks  to  establish  and  set 
prices  for  ser%i(»s  with  due 
consideration  to  ensuring  an  adequate 
level  of  services  nationwide.  In  keeping 
with  this  dire<:tive,  the  Board  expects 
that  Reserve  Banks  will  provide  check 
collection  services  to  financially 
troubled  banks  that  cannot  obtain 
ser\ices  elsewhere.  If  a  troubled  bank 
fails,  the  Reserve  Bank  may  be  liable  on 
warranty  claims  that  it  cannot  pass  back 
to  the  failed  bank-  Accordingly,  the 
Board  believes  that  it  is  appropriate  to 
provide  some  protection  to  the  Reserve 
Banks  from  pending  insolvencies.  Thus, 
the  Board  has  adopted  the  proposed 
security  interest  provisions,  with 
modifications. 

The  modifications  to  §§  229.5(d)  and 
229.12(i)  clarify  when  a  defauh  occurs. 
Specifically,  a  Reserve  Bank's  rights  to 
take  any  action  under  those  sections 
vrill  apply  only:  (1)  If  the  Reserve  Bank, 
in  its  sole  discretion,  deems  itself 
insecure  and  gives  notice  thereof  to  the 
sender  or  (2)  at  the  time  the  sender 
suspends  payments  and  is  closed.  The 
Board  believes  that  requiring  the 
Reserve  Bank  to  advise  a  bank  of  its 
concerns  about  the  bank's  solvency  will 


prevent  the  routine  use  of  set-off  or 
other  actions  on  collateral  by  Reserve 
Banks.  The  Board  beHeves  that  privete- 
sector  banks  often  reserve  the  right 
under  seciuity  agreements  to  take  steps, 
such  as  placing  a  hold  on  collateral,  to 
protect  themselves  in  cases  where  the 
banks  consider  themselves  insecure. 

Under  the  final  rule,  when  a  Reserve 
Bank  receives  notice  of  a  warranty  claim 
based  on  alleged  forged  indorsement  or 
alteration,  it  would  pass  the  notice  back 
to  the  bank  from  which  it  received  the 
check.  The  Reserve  Bank  would  not, 
however,  unilaterally  pass  judgment  on 
such  a  claim.  Rather,  the  Reserve  Banks' 
uniform  operating  circulars  provide  that 
they  will  process  adjustments  for  these 
types  of  warranty  claims  only  with  the 
agreement  of  the  prior  collecting  bank. 
If  such  agreement  is  not  forthcoming, 
the  Reserve  Bank  would  wait  to  be  sued 
on  the  warrant)'  claim  and  would  tender 
defense  of  the  suit  to  the  prior  collecting 
bank  under  §§  210.5  (b)  and  (c)  and 
210.12  (e)  and  (fl  of  Regulation  J.  Entries 
would  be  made  or  collateral  disposed  of 
only  after  judgment  as  provided  in  those 
sections.  The  amendments  to 
§§  229.5(d)  and  229.12(i),  however, 
would  not  require  a  sender  bank  to  fail 
or  a  Reserve  Bank  to  deem  itself 
insecure  before  the  Reser\e  Bank  could 
make  credit  or  debit  adjustments  to 
reser\-e  or  clearing  accounts  in 
accordance  with  adjustment  pro<;edures 
established  in  Reserve  Bank  operating 
circulars. 

Section  210. 6(h) 

The  Board  proposed  to  amend 
§  210.6(b)  to  conform  the  Re.serve  Bank 
warranties  to  the  transfer  and 
presentment  warranties  in  U.C.C  4-207 
and  4-208.  (Siee  discussion  of 
§  210.5(a).)  The  amendment  clarifies 
that  the  Reserve  Banks  make  Uie 
warranties  set  out  in  §  229.34  of 
Regulation  CC  The  Board  received  no 
comments  on  this  section  and  has 
adopted  the  amendment  as  proposed. 

Section  210.6(c) 

Section  210.6(c)  provides  a  2-yt-ar 
statute  of  limitations  for  claims  again.st 
Reserve  Banks  for  lack  of  good  faith  or 
failure  to  exercise  ordinary  care  under 
Regulation  J.  The  Board  propo.sed  to 
amend  this  section  to  clarify  that  the 
Regulation  CC  limitation  period  of  one 
year  would  apply  to  any  claims  against 
a  Reserve  Bank  under  Regulation  CC, 
such  as  breach  of  a  warranty  under 
§  229.34  or  lack  of  good  faith  or  failure 
to  exercise  ordinary  care  under  §  229.38 
This  amendment  clarifies  that  claims 
against  Reserve  Banks  for  Regulation  CC: 
violations  are  subjecl  to  the  same  time 
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limitations  as  those  against  private- 
sector  banks. 

The  Board  received  three  comments 
on  this  section.  Two  commenters 
believed  that  limitation  period  for 
breach  of  Regulation  CC  warranties 
should  be  two  years  rather  than  one 
year.  One  of  these  commenters  often 
receives  adjustment  requests  from  the 
IRS  one  to  two  years  after  the  fact  and 
does  not  wish  to  be  precluded  from 
pursuing  such  adjustments  with  a 
Reserve  Bank.  This  commenter 
suggested  that  the  Regulation  CC 
limitation  period  be  extended  to  2  years. 
Another  commenter  noted  that,  if  the 
one  year  limitation  period  is  adopted,  it 
should  run  from  the  date  of  the  last 
entry  for  the  check  in  question  rather 
than  from  the  date  the  check  first 
cleared. 

The  Board  believes  that  the  same 
limitation  period  should  apply  to 
Reserve  Banks  and  private-sector  banks 
for  Regulation  CC  violations.  As 
Regulation  CC  provides  a  one-year 
statute  of  limitations,  the  Board  does  not 
believe  Regulation  J  should  lengthen 
this  period  for  Reserve  Banks  and  has 
adopted  the  proposed  amendment.  The 
one-year  p>eriod  was  established  in 
subpart  C  of  Regulation  CC  to  match  the 
one-year  limitation  period  for  subpart  B 
(funds  availability)  violations,  which 
was  set  by  statute.  As  provided  in 
Regulation  CC  §  229.38(g).  an  action 
must  be  brought  within  one  year  after 
the  date  of  the  occurrence  of  the 
violation  involved. 

Section  210.9laH5) 

Section  210.9(a)(5)  provides  that 
paying  banks  must  settle  for  checks 
presented  by  Reserve  Banks  by 
"autocharge"  (i.e.  a  debit  to  an  account 
at  a  Reserve  Bank),  cash,  or  other  means 
agreed  to  by  the  Reserve  Bank.  The 
Board  proposed  to  amend  this  section  to 
clarify  that  a  Reserve  Bank  may.  in  its 
discretion,  elect  to  obtain  settlement  by 
autocharging  the  account  of  the  paying 
bank  for  the  amount  of  a  cash  letter. 
Virtually  all  Reserve  Bank  presentments 
are  settled  via  autocharge.  This 
amendment  would  restate  the 
autocharge  provisions  that  currently  are 
set  out  in  the  Reserve  Banks'  uniform 
cash  item  operating  circular. 

The  Board  also  proposed  to  amend 
this  section  to  provide  that  paying  banks 
that  receive  presentment  from  Reser\'e 
Banks  may  not  set  off  other  claims 
against  the  amount  of  settlement  owed 
to  the  Reserve  Bank.  Paying  banks  may 
set  off  against  private-sector  presenting 
banks  under  §  229.34(c)(4)  of  Regulation 
CC  The  Regulation  CC  set-off  provision 
was  designed  to  protect  paying  banks 
under  the  same-day  settlement  rule, 


which  requires  paying  banks  to  accept 
presentment  from  and  settle  with  all 
presenting  banks,  some  of  which  may  be 
in  poor  financial  condition.  If  a  paying 
bank  overpays  a  cash  letter  in  reliance 
on  a  cash  letter  total  or  check  encoding 
warranted  by  the  presenting  bank,  it 
could  face  the  risk  that  the  presenting 
bank  would  be  unable  to  settle  for 
adjustments.  Protection  against 
insolvency  risk  would  not  be  necessary 
against  a  Reserve  Bank.  In  addition,  as 
banks  generally  settle  with  Reserve 
Banks  via  autocharge,  set-off  against  a 
Reserve  Bank  would  be  impractical. 
Therefore,  the  Board  does  not  believe 
this  amendment  would  have  a  direct 
and  material  adverse  effect  on  the 
ability  of  private-sector  banks  to 
compete  effectively  with  Reser\'e  Banks. 

The  Board  received  no  comments  on 
this  section  and  has  adopted  the 
amendments  as  proposed. 

Section  210.12(a) 

Section  210.12(a)  provides  that  a 
paying  bank  that  has  settled  for  a  check 
presented  by  a  Reserve  Bank  may  return 
the  check  in  accordance  with  Regulation 
CC,  the  U.C.C..  and  the  Reserve  Bank's 
operating  circular.  The  Board  proposed 
to  amend  this  section  to  clarify  that  the 
paying  bank  may  also  return  a  check 
prior  to  settlement  in  accordance  with 
§  210.9(a)  of  Regulation  J  and  the 
Reserve  Bank's  operating  circular.  This 
amendment  would  clarify  that  a  paying 
bank  would  have  the  same  return  rights 
under  Regulation  J  as  under  Regulation 
CC  and  the  U.CC  The  Board  received 
no  comments  on  this  section  and  has 
adopted  the  amendment  as  proposed. 

Section  210.12(c) 

Section  210.12(c)  sets  out  the 
warranties  and  agreements  made  by  a 
bank  that  sends  a  returned  check  to  a 
Reserve  Bank.  The  Board  proposed  to 
amend  this  section  to  clarify  that,  in 
addition  to  the  warranties  set  forth  in 
§  229.34  of  Regulation  CC,  the  sender 
also  makes  any  applicable  warranty 
under  state  law.  For  example,  the 
amendment  would  clarify  that  a 
depositary  bank  that  settled  for  a 
returned  check  could  recover  the 
amount  paid  plus  expenses  and  lost 
interest  from  a  prior  bank  that  breached 
a  transfer  warranty,  in  accordance  with 
U.CC  4-208(d).  In  addition,  similar  to 
the  amendments  to  §  210.5(a),  the 
proposed  revisions  to  this  paragraph 
would  clarify  that  the  Regulation  J 
warranties  may  not  be  disclaimed  and 
are  made  regardless  of  whether  the 
sender's  indorsement  appears  on  the 
item.  These  amendments  restate 
provisions  that  are  already  applicable  to 
private-sector  banks  under  Regulation 


CC  and  the  U.CC  The  Board  received 
no  comments  on  this  section  and  has 
adopted  the  amendments  as  propos«f<. 

Section  210.12(d) 

The  Board  proposed  to  add  a  new 
paragraph  (d)  to  §  210.12  to  clarify  that 
when  a  Reserve  Bank  transfers  and 
receives  settlement  for  a  returned  check, 
It  makes  the  warranties  set  out  in 
§  229.34  of  Regulation  CC  In  addition, 
the  new  paragraph  would  parallel 
revised  §  210.6(b)  (governing  Reserve 
Bank  warranties  for  cash  items)  by 
providing  a  limitation  of  the  Reserve 
Bank's  liabilities,  other  than  those 
allowed  for  in  Regulation  J,  to  the 
Reserve  Bank's  own  lack  of  good  faith 
or  failure  to  exercise  ordinary  care.  (The 
amendments  redesignate  current 
§§  210.12(d)  through  (g)  as  §§  210.12(e) 
through  (h).)  The  Board  received  no 
comments  on  this  section  and  has 
adopted  the  amendments  as  proposed. 

Section  210.12(e)  (Formerly  210.12(d)) 
and  Section  210.5(b) 

The  U.CC.  (3-119)  and  Regulation  CC 
(§  229.34(e))  provide  that  a  bank  that 
receives  a  tender  of  defense  may  in  turn 
tender  defense  to  a  prior  bank  in  the 
collection  or  return  chain.  Unless  the 
prior  bank  comes  in  and  defends,  it  is 
bound  by  the  determination  of  fact 
common  to  the  current  litigation  and 
any  subsequent  litigation. 

Section  210.5(b)  of  Regulation  J 
provides  that,  when  a  Reserve  Bank 
tenders  defense  to  a  sender  as  a  result 
of  a  tender  to  it,  the  Reserve  Bank  need 
not  be  a  defendant  in  the  suit  in  order 
to  recover  from  the  sender  any  losses 
that  it  incurs  because  of  the  judgment, 
so  long  as  the  judgment  addresses  the 
fact  issue  of  breach  of  warranty.  The 
Board  adopted  this  provision  in  1986  in 
order  to  reduce  litigation  and  provide  a 
more  efficient  way  of  handling  forged 
indorsement  cases  (51  FR  21740,  June 
16,  1986).  Due  to  an  oversight,  when  the 
Board  amended  §  210.12  to  provide  a 
similar  rule  for  returned  checks,  the 
language  did  not  match  that  of 
§  210.5(b)  and  could  have  been 
interpreted  to  apply  only  when  a 
Reserve  Bank  is  a  defendant  (53  FR 
21983.  June  13. 1988).  The  Board 
proposed  to  amend  §  210.12(e)  to 
conform  it  to  §  210.5(b).  (The 
amendments  redesignate  current 
§  210.12(d)  as  §  210.12(e)  and  add  a  new 
paragraph  (d)  as  discussed  above.)  The 
Board  also  proposed  to  correct  a 
typographical  error  in  §  210.5(b).  The 
Board  received  no  comments  on  this 
section  and  has  adopted  the 
amendments  as  proposed. 
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Section  2  J  0.1 2(h)  (Formerly  210.12(g)) 

This  section  provides  that  a 
depositary'  bank  must  settle  for  returned 
checks  received  from  a  Resen-e  Bank  in 
the  same  manner  as  it  settles  for  cash 
it  ips  presented  by  the  Reserve  Bank. 
T  ip  Board  proposed  to  amend  this 
S((fi!v:T  to  clarify  that  settlement  for 
relLrned  checks  also  must  be  made  by 
th  t  same  tiine  as  settlement  for  cash 
itmis.  as  provided  in  §  210.9(a).  The 
Bi)ird  received  no  comments  on  this 
section  and  has  adopted  the  amendment 
as  jroposed. 

Scrtion  210.13(a) 

Section  210.13(a)  authorizes  a  Reserve 
Bank  that  does  not  receive  payment  for 
aj]  item  to  charge  back  the  account  of 
thb  sender,  paying  bank,  oj  returning 
bank  from  which  the  item  was  received. 
The  Board  proposed  to  amend  this 
section  to  clarify  that  a  Reserve  Bank 
also  may  charge  the  account  of  a  prior 
collecting  bank  through  which  the  item 
W8S  received.  This  amendment  is 
consistent  with  §  229.35(b)  of 
Regulation  CC.  which  allows  a  bank  that 
handles  a  check  or  returned  check  to 
recover  from  any  prior  indorser  in  the 
event  that  the  bank  does  not  receive 
payment  for  the  check  from  a 
subsequent  bank  in  the  collection  or 
return  chain.  In  the  event  of  such  a 
recovery  by  a  Reserve  Bank.  §  229.13(a) 
provides  that  no  bank  or  person  in  the 
forward  collection  or  return  chain 
would  have  an  interest  in  any  funds  in 
the  Reserve  Bank's  possession  of  the 
bank  that  failed  to  pay.  The  arnendment 
would  clarify  that,  when  a  Reserve  Bank 
charges  back  an  item,  this  limitation  of 
interest  applies  only  when  a  bank  or 
person  seeks  payment  of  the  amount  of 
the  item  out  of  funds  or  property  held 
by  the  Reserve  Bank.  The  Board 
received  no  comments  on  this  section 
and  has  adopted  the  amendment  as 
proposed. 

Section  210.13(b) 

Section  210.13(b)  provides  that  a 
Reserve  Bank  will  not  debit  an 
institution's  reserve  account  for  drafts  or 
other  orders  on  the  account  after 
receiving  notice  that  the  institution  has 
been  closed.  The  Board  proposed  to 
amend  this  section  to  clarify  that 
Reserve  Banks  will  not  charge  an 
account  as  authorized  by  §  210.9(a)(5) 
after  receiving  notice  the  institution  is 
closed.  The  amendment  also  would 
clarify  that  this  section  applies  only  to 
charges  to  reserve  accounts  to  settle  for 
items  (including  returned  checks)  and 
does  not  affect  the  Reserve  Bank's 
security  interest  under  proposed 
§§  210.5(d)  and  21G.12(i).  The  Board 


received  no  comments  on  this  section 
and  has  adopted  the  amendments  as 
proposed. 

Section  210.14 

Section  210.14  describes  those 
circumstances  under  which  the  time 
limits  for  acting  on  an  item  may  be 
extended,  such  as  interruption  of 
communication  facilities,  suspension  of 
payments  by  a  bank,  and  other 
emergency  conditions.  The  Board 
proposed  to  amend  this  section  to 
clarify  that  computer  and  equipment 
failure  would  constitute  emergency 
conditions.  This  amendment  is 
consistent  with  the  emergency 
provisions  in  §  229.38(e)  of  Regulation 
CC  and  U.C.C.  4-109(b).  The  Board 
received  no  comments  on  this  section 
and  has  adopted  the  amendment  as 
proposed. 

Final  Regulatory  Flexibility  Analysis 

Two  of  the  three  requirements  of  a 
final  regulatory  flexibility  analysis  (5 
U.S.C.  604).  (1)  a  succinct  statement  of 
the  need  for  and  the  objectives  of  the 
rule  and  (2)  a  summary  of  the  issues 
raised  by  the  public  comments,  the 
agency's  assessment  of  the  issues,  and  a 
statement  of  the  changes  made  in  the 
final  rule  in  response  to  the  comments, 
are  discussed  above.  The  third 
requirement  of  a  final  regulatory 
flexibility  analysis  is  a  description  of 
significant  alternatives  to  the  rule  that 
would  minimize  the  rule's  economic 
impact  on  small  entities  and  reasons 
why  the  alternatives  were  rejected.  The 
amendments  apply  to  all  depository 
institutions  that  receive  items  from  or 
send  items  to  Federal  Reserve  Banks, 
regardless  of  size.  The  amendments 
generally  clarify  rights  and  duties  of 
banks  and  do  not  impose  any 
substantial  economic  burden  on  small 
entities. 

List  of  Sub)ects  in  12  CFR  Part  210 

Banks.  Banking.  Check  collection. 

For  the  reasons  set  out  in  the 
preamble.  12  CFR  part  210  is  amended 
as  follows: 

PART  210— COLLECTION  OF  CHECKS 
AND  OTHER  ITEMS  BY  FEDERAL 
RESERVE  BANKS  AND  FUNDS 
TRANSFERS  THROUGH  FEDWIRE 
(REGULATION  J) 

1.  The  authority  citation  for  part  210 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  248  (i),  (j),  and  (o), 
342.  360,  464,  and  4001-4010. 

2.  The  first  sentence  of  §  210.1  is 
revised  to  read  as  follows: 


§  210.1    Authority,  purpose,  and  scope. 

The  Board  of  Governors  of  the  Federal 
Reserve  System  (Board)  has  issued  this 
subpart  pursuant  to  the  Federal  Reserve 
Act,  sections  11  (i)  and  (j)  (12  U.S.C.  248 
(i)  and  (j)).  section  13  (12  U.S.C.  342), 
section  16  (12  U.S.C.  248(o)  and  360), 
and  section  19(f)  (12  U.S.C.  464);  the 
Expedited  Funds  Availability  Act  (12 

U.S.C.  4001  et  seq.):  and  other  laws. 

•  *   * 

3.  In  §210.2,  paragraph  (g) 
introductory  text  is  revi.sed  and  a  new 
paragraph  (p)  is  added  immediately 
before  the  concluding  text  to  read  as 
follows: 

§210.2    Definitions. 

•  *         •         •         • 

(g)  Item  means  an  instrument  or  a 
promise  or  order  to  pay  money,  whether 
negotiable  or  not,  that  is: 

•  •        •        •        • 

(p)  Uniform  Commercial  Code  means 
the  Uniform  Commercial  Code  as 
adopted  in  a  state. 

•  «        •        •        , 

4.  In  §  210.3,  the  last  sentence  of 
paragraph  (a)  is  revised  and  a  new 
paragraph  (f)  is  added  to  read  as  follows: 

§210.3    General  provisions. 

(a)  •  •  •  The  circulars  may.  among 
other  things,  classify  cash  items  and 
noncash  items,  require  separate  sorts 
and  letters,  provide  different  closing 
times  for  the  receipt  of  different  classes 
or  types  of  items,  set  forth  terms  of 
services,  and  establish  procedures  for 
adjustments  on  a  Reserve  Bank's  books, 
including  amounts,  waiver  of  expenses, 
and  payment  of  interest  by  as-of 
adjustment. 

•  *        •        •        • 

(0  Relation  to  other  law.  The 
provisions  of  this  subpart  supersede  any 
inconsistent  provisions  of  the  Uniform 
Commercial  Code,  of  any  other  state 
law,  or  of  part  229  of  this  title,  but  only 
to  the  extent  of  the  inconsistency. 

5.  In  §  210.5.  paragraph  (a) 
introductory  text  and  paragraph  (a)(2) 
are  revised,  in  paragraph  (b)(3)  the 
phrase  "judgment  or  decree  of  the 
tender  of  defense"  is  revised  to  read 
"judgment  or  decree  or  the  tender  of 
defense",  and  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

§  210.5    Sender's  agreement;  recovery  by 
Reserve  Bank. 

(a)  Sender's  agreement.  The 
warranties,  authorizations,  and 
agreements  made  pursuant  to  this 
paragraph  may  not  be  disclaimed  and 
are  made  whether  or  not  the  item  bears 
an  indorsement  of  the  sender.  By 
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sending  an  item  to  a  Reserve  Bank,  the 
sender: 

•        •        *        •        • 

(2)  Warrants  to  each  Reserve  Bank 
handling  the  item  that: 

(i)  The  sender  is  a  person  entitled  to 
enforce  the  item  or  authorized  to  obtain 
payment  of  the  item  on  behalf  of  a 
person  entitled  to  enforce  the  item;  and 

(ii)  The  item  has  not  been  altered;  but 
this  paragraph  (a)(2)  does  not  limit  any 
warranty  by  a  sender  or  other  prior 
party  arising  under  state  law  or  under 
subpart  C  of  part  229  of  this  title;  and 

(d)  Security  interest.  To  secure  any 
obligation  due  or  to  become  due  to  a 
Reserve  Bank  by  a  sender  or  prior 
collecting  bank  under  this  subpart  or 
subpart  C  of  part  229  of  this  title,  the 
sender  and  prior  collecting  bank,  by 
sending  an  item  directly  or  indirectly  to 
the  Reserve  Bank,  grant  to  the  Reserve 
Bank  a  security  interest  in  all  of  the 
sender's  or  prior  collecting  bank's  assets 
in  the  possession  of,  or  held  for  the 
account  of,  the  Reserve  Bank.  The 
security  interest  attaches  when  a 
warranty  is  breached  or  any  other 
obligation  to  the  Reserve  Bank  is 
incurred.  If  the  Reserve  Bank,  in  its  sole 
discretion,  deems  itself  insecure  and 
gives  notice  thereof  to  the  sender  or 
prior  collecting  bank,  or  if  the  sender  or 
prior  collecting  bank  suspends 
payments  or  is  closed,  the  Reserve  Bank 
may  take  any  action  authorized  by  law 
to  recover  the  amount  of  an  obligation, 
including,  but  not  limited  to,  the 
exercise  of  rights  of  set  off,  the 
realization  on  any  available  collateral, 
and  any  other  rights  it  may  have  as  a 
creditor  under  applicable  law. 

6.  In  §  210.6,  paragraphs  (b)(1)  and 
(b)(2)  are  revised,  a  new  first  sentence 
is  added  to  paragraph  (b)  concluding 
text,  and  a  new  last  sentence  is  added 
to  paragraph  (c)  to  read  as  follows: 

$  21 0.0    Status,  warranties,  and  liability  of 
Raserva  Bank. 


(b)*  '  * 

(1)  That  the  Reserve  Bank  is  a  person 
entitled  to  enforce  the  item  (or  is 
authorized  to  obtain  payment  of  the 
item  on  behalf  of  a  person  who  is  either: 

(i)  Entitled  to  enforce  the  item;  or 
(ii)  Authorized  to  obtain  payment  on 

behalf  of  a  person  entitled  to  enforce  the 

item);  and 

(2)  That  the  item  has  not  been  altered. 

The  Reserve  Bank  also  makes  the 
warranties  set  forth  in  §  229.34(c)  of  this 
title,  subject  to  the  terms  of  part  229  of 
this  title.  *  •  • 

(c)  •  •  *  This  paragraph  does  not 
lengthen  the  time  limit  for  claims  under 


§  229.38(g)  of  this  title  (which  include 
claims  for  breach  of  warranty  under 
§229.34  of  this  title). 

7.  In  §  210.9,  paragraph  (a)(5)  is 
revised  to  read  as  follows: 

§  210.9    Settlement  and  payment 

(a)*   •   • 

(5)  Settlement  with  a  Reserve  Bank 
under  paragraphs  (a)(1)  through  (4)  of 
this  section  shall  be  made  by  debit  to  an 
account  on  the  Reserve  Bank's  books, 
cash,  or  other  form  of  settlement  to 
which  the  Reserve  Bank  agrees,  except 
that  the  Reserve  Bank  may,  in  its 
discretion,  obtain  settlement  by 
charging  the  paying  bank's  reserve  or 
clearing  account.  A  paying  bank  may 
not  set  off  against  the  amount  of  a 
settlement  under  this  section  the 
amount  of  a  claim  with  respect  to 
another  cash  item,  cash  letter,  or  other 
claim  under  §  229.34(c)  of  this  title  or 
other  law. 

•  •        •     _*        • 

8.  In  §  210.12,  a  new  sentence  is 
added  after  the  first  sentence  of 
paragraph  (a),  paragraph  (c) 
introductory  text  and  paragraph  (c)(2) 
are  revised,  paragraphs  (d)  through  (g) 
are  redesignated  as  paragraphs  (e) 
through  (h),  respectively,  new 
paragraphs  (d)  and  (i)  are  added,  and 
newly-designated  paragraph  (e) 
concluding  text  and  newly-designated 
paragraph  (h)  are  revised  to  read  as 
follows: 

§210.12    Return  of  cash  Hams  and 
handling  of  ratumed  checks. 

(a)  •  •  •  A  paying  bank  that  receives 
a  cash  item  directly  or  indirectly  from 
a  Reserve  Bank  also  may  return  the  item 
prior  to  settlement,  in  accordance  with 
§  210.9(a)  and  its  Reserve  Bank's 
operating  circular.  •  •  • 

(c)  Paying  bank's  and  returning 
bank's  agreement.  The  warranties, 
authorizations,  and  agreements  made 
pursuant  to  this  paragraph  may  not  be 
disclaimed  and  are  made  whether  or  not 
the  returned  check  bears  an 
indorsement  of  the  paying  bank  or 
returning  bank.  By  sending  a  returned 
check  to  a  Reserve  Bank,  the  paying 
bank  or  returning  bank — 

•  •        •        •        • 

(2)  Makes  the  warranties  set  forth  in 
§  229.34  of  this  title  (but  this  paragraph 
does  not  limit  any  warranty  by  a  paying 
or  returning  bank  arising  under  state 
law);  and 

(d)  Warranties  by  Reserve  Bank.  By 
sending  a  returned  check  and  receiving 
settlement  or  other  consideration  for  it, 
a  Reserve  Bank  makes  the  returning 


bank  warranties  as  set  forth  in  §  229.34 
of  this  title,  subject  to  the  terms  of  part 
229  of  this  title.  The  Reserve  Bank  shall 
not  have  or  assume  any  other  liability  to 
the  transferee  returning  bank,  to  any 
subsequent  returning  bank,  to  the 
depository  bank,  to  the  owner  of  the 
check,  or  to  any  other  person,  except  for 
the  Reserve  Bank's  own  lack  of  good 
faith  or  failure  to  exercise  ordinary  care 
as  provided  in  subpart  C  of  part  229  of 
this  title. 
(e)«  •  • 

The  Reserve  Bank  may,  upon  the  entry 
of  a  final  judgment  or  decree,  recover 
from  the  paying  bank  or  returning  bank 
the  amount  of  attorneys'  fees  and  other 
expenses  of  litigation  incurred,  as  well 
as  any  amount  the  Reserve  Bank  is 
required  to  pay  because  of  the  judgment 
or  decree  or  the  tender  of  defense, 
together  with  interest  thereon. 

(h)  Settlement.  A  subsequent 
returning  bank  or  dei>ositary  bank  shall 
settle  for  returned  checks  in  the  same 
manner  and  by  the  same  time  as  for  cash 
items  presented  for  payment  under  this 
subpart. 

(i)  Security  interest.  To  secure  any 
obligation  due  or  to  become  due  to  a 
Reserve  Bank  by  a  paying  bank, 
returning  bank,  or  prior  returning  bank 
under  this  subpart  or  subpart  C  of  part 
229  of  this  title,  the  paying  bank, 
returning  bank,  and  prior  returning 
bank,  by  sending  a  returned  check 
directly  or  Indirectly  to  the  Reserve 
Bank,  grant  to  the  Reserve  Bank  a 
security  interest  in  all  of  the  paying 
bank's,  returning  bank's,  and  prior 
returning  bank's  assets  in  the  possession 
of,  or  held  for  the  account  of,  the 
Reserve  Bank.  The  security  interest 
attaches  when  a  warranty  is  breached  or 
any. other  obligation  to  the  Reserve  Bank 
is  incurred.  If  the  Reserve  Bank,  in  its 
sole  discretion,  deems  itself  insecure 
and  gives  notice  thereof  to  the  paying 
bank,  returning  bank,  or  prior  returning 
bank,  or  if  the  paying  bank,  returning 
bank,  or  prior  returning  bank  suspends 
payments  or  is  closed,  the  Reserve  Bank 
may  take  any  action  authorized  by  law 
to  recover  the  amount  of  an  obligation, 
including,  but  not  limited  to,  the 
exercise  of  rights  of  set  off,  the 
realization  on  any  available  collateral, 
and  any  other  rights  it  may  have  as  a 
creditor  under  applicable  law. 

9.  Section  210.13  is  revised  to  read  as 
follows: 

S210.13    Unpaid  ttems. 

(a)  Right  of  recovery.  If  a  Reserve  Bank 
does  not  receive  payment  in  actually 
and  finally  collected  funds  for  an  item, 
the  Reserve  Bank  shall  recover  by 
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charge-back  or  otherwise  the  amount  of 
the  item  from  the  sender,  prior 
collecting  bank,  paying  bajik,  or 
returning  bank  from  or  through  which  it 
was  received,  whether  or  not  the  item 
itself  can  be  sent  back.  In  the  event  of 
recovery  from  such  a  party,  no  party, 
including  the  owner  or  holder  of  the 
item,  shall,  for  the  purpose  of  obtaining 
payment  of  the  amount  of  the  item,  have 
any  interest  in  any  reserve  balance  or 
other  funds  or  property  in  the  Reserve 
Bank's  possession  of  the  bank  that  failed 
to  inake  payment  in  actually  and  finally 
collected  funds. 

Ot))  Suspension  or  closing  of  bank.  A 
Re$erve  Bank  shall  not  pay  or  act  on  a 
draft,  authorization  to  charge  (including 
a  charge  authorized  by  §210.9(a)(.5)).  or 
other  order  on  a  reserve  balance  or  other 
funds  in  its  possession  for  the  purpose 
of  !;ett!ing  for  items  under  §210.9  or 
§  2  Ip.  1 2  after  it  receives  notice  of 
su«  pension  or  closing  of  the  bank 
making  the  settlement  for  that  bank's 
ovvli  or  another's  account. 

10.  Section  210.14  is  revised  to  read 
as  ()llows: 

§  2-10.14    Extension  of  time  limits. 

If  a  bank  (including  a  Reserve  Bank) 
or  ^onbank  payor  is  delayed  in  acting 
on  an  item  beyond  applicable  time 
limits  because  of  interruption  of 
coimnunication  or  computer  facilities, 
su^ension  of  payments  by  a  bank  or 
nortbank  payor,  war.  emergency 
conditions,  failure  of  equipment,  or 
othpr- circumstances  beyond  its  control, 
its  lime  for  actjng  is  extended  for  the 
time  necessary  to  complete  the  action,  if 
it  ewercises  such  diligence  as  the 
ciraijimstances  require. 

Bvi  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  .April  28. 10S4. 
Will^m  W.  Wiles, 
Secw/arv-  nfthe  Board 
(PR  Doc  94-10645  Filed  5-3-94;  8:45  am) 

BILLMG  CODE  8210-01-P 

12  CFR  Parts  225  and  265 
[Regulation  Y;  Docket  No.  R-0773J 

Bank  Holding  Companies  and  Change 
in  Bank  Control;  Rules  Regarding 
Delegation  of  Authority 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 


rrp 


SUMMARY:  On  August  12.  1992,  the 
Bo.ifd  approved  several  proposals  to 
chfiiige  certain  procedures  fgr  obtaining 
Board  approval  of  various  applications 
and  notices  filed  under  the  Federal 
Reserve  Act,  the  Bank  Holding 
Company  Act.  the  Bank  Merger  Act.  the 


Change  in  Bank  Control  Act  and  various 
other  statutes.  All  but  one  of  these 
changes  to  the  Board's  application  and 
notice  review  procedures  were 
implemented  by  the  Board  at  that  time. 
Most  of  these  changes  involved  revising 
certain  internal  procedures  of  the 
Federal  Reserve  System  (System),  to 
improve  the  efficiency  of  processing 
applications  that  are  reviewed  by  the 
Board  in  conjunction  with  the  Reserve 
Banks  and  to  reduce  the  regulatory 
burden  associated  with  these 
application  and  notice  procedures.  Two 
of  the  changes — eliminating  the  stock 
redemption  notice  requirement  for 
"well-capitalized"  bank  holding 
companies,  and  modifying  the  Board's 
delegation  rules  pertaining  to 
competition  and  market  concentration — 
necessitate  amendments  to  certain 
provisions  of.  respectively,  the  Board's 
Regulation  Y  and  Rules  Regarding 
Delegation  of  Authority. 
EFFECTIVE  DATE:  May  4.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terence  F.  Browne,  Senior  Attorney 
(202/452-3707),  Legal  Division;  or 
Sidney  M.  Sussan,  Assistant  Director 
(202/452-2638).  )ohn  S.  Russell, 
Manager — Applications  Processing 
(202/452-2466),  or  Beverly  Evans. 
Supervisory-  Financial  Analvst  (202/ 
452-2573).'Division  of  Banking 
Supervision  and  Regulation.  For  the 
hearing  impaired  only. 
Telecommunications  Device  for  the  Deaf 
(TDD).  Dorothea  Thompson  (202/452- 
3544). 

SUPPLEMENTARY  INFORMATION: 

Background 

As  part  of  the  Boards  ongoing  efforts 
to  reduce  the  regulatory  burden 
associated  with  its  application  and 
notice  procedures,  in  1992  the  Board 
approved  a  number  of  steps  to  reduce 
the  burden  associated  with  these 
procedures.!  Although  all  but  one  of 


'See  57  FR  39641  (Seplember  1.  1992).  The^p 
change.s  included  establishing  certain  procedu.-es  to 
limit  extension  of  the  pre-acceptance  period  for 
applications:  offering  prospective  applicants  the 
opportunity  to  submit  a  pre-filing  notice  of  intent 
to  file  an  application:  eliminating  the  sto<  k 
redemption  notice  recjuirtmeni  for  bank  holding 
companies  that  are  and,  following  the  redemption 
would  remain,  "well-capitalized"  on  a  consolidated 
t)asis  and  in  generally  salisfartorv  condition; 
expanding  the  auihority  of  Reserve  Banks  to  process 
all  delegable  application."!  without  Board  st.^ff 
review:  modifying  the  Board's  delegation  rales 
pertaining  to  competition  and  market 
conrenlralion:  reducing  redundant  posl-acceprance 
processing  of  Hoard  action  cases:  increasing  the 
monitoring  of  cases  requiring  extended  processing: 
and  establishing  a  general  consent  procedure  under 
section  24A  of  the  Federal  Reserve  .\a  for 
investments  by  state  member  banks  in  bank 
premises. 

In  publishing  notice  of  these  changes,  the  Hoard 
also  invited  comment  on  anv  additional  measures 


these  streamlining  initiatives  became 
effeclive  upon  publication  in  the 
Federal  Register.^  two  of  the  initiatives 
require  that  the  Board's  Regulations  be 
amended  to  reflect  the  changes. 

Currently,  §  225.4(b)(1)  of  Regulation 
Y  (12  CFR  225.4(b)(1))  requires  a  bank 
holding  company  to  give  the  Board  prior 
notice  of  certain  purchases  or 
redemptions  of  its  equity  securities: 

(b)  Purchase  or  redemption  by  a  banic 
holding  company  of  its  own  securities — (1) 
Filing  notice.  A  bank  holding  company  shall 
give  the  Board  prior  notice  tiefcre  purchasing 
or  redeeming  its  equity  securities,  if  the  gross 
consideration  for  the  purchase  or 
redemption,  when  aggregated  with  the  net 
consideration  paid  by  the  company  for  all 
such  purchases  or  redemptions  during  the 
preceding  12  months,  is  equal  to  10  percent 
or  more  of  the  company's  consolidated  net 
worth.  For  the  purposes  of  this  section,  "net 
consideration"  is  the  gross  consideration 
paid  by  the  company  for  all  of  its  equity 
securities  purchased  or  redeemed  duririg  the 
period  minus  the  gross  consideration 
received  for  all  of  its  equity  securities  sold 
during  the  period  other  than  as  part  of  a  new 
issue  , 

The  Board  determined  to  eliminate 
this  notice  requirement  for  bank  holding 
companies  that  are  and,  following  the 
redemption  or  purchase,  would  remain 
"well-capitalized"  on  a  consolidated 
basis  and  in  generally  satisfactory 
condition.  The  Board  believes  that  a 
bank  holding  company  would  qualify 
for  this  exception  to  the  notice 
requirement  if: 

•  The  total  and  tier  1  risk-based 
capital  ratios" and  the  leverage  capital 
ratio  for  the  bank  holding  company, 
both  before  and  following  the 
redemption,  exceed  the  thresholds 
established  for  "well-capitalized"  state- 
member  banks  under  12  CFR 
208.3.^fb)(l )  as  if  the  bank  holding 
company  (on  a  consolidated  basis)  were 
deemed  to  be  a  state-member  baj;k: 

•  The  bank  holding  companv 
received  a  composite  "1"  or  "2"  rating 
at  its  most  recent  BOFEC  inspection, 
and 

•  The  bank  holding  company  is  nnt 
the  subject  of  any  unresolved 
supervisory  issues. 

The  Board  also  determined  to  revise 
its  delegation  rules  pertaining  to 
competition  and  market  concentration. 
If  a  party  submits  an  application  or 


to  eliminate  or  reduce  burden  associated  with  :.he 
Board's  notice  and  application  procedures.  The 
comments  received  will  be  considered  bv  the  Bo<srd 
in  its  ongoing  efforts  to  streamline  and  reduce  the 
re(;ulatory  burden  associated  with  the  Board's 
notice  and  application  procedures. 

'The  Board  is  currently  finalizinj:  a  sfpzTa'.R 
regulation  implementing  a  general  consent 
procedure  for  investments  in  hank  premises 
pursuant  to  section  24A  of  the  Federal  Reserve  Act. 
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notice  to  the  System  pursuant  to  the 
Bank  Holding  Company  Act,  Change  in 
Bank  Control  Ad,  Bank  Merger  Act.  or 
the  Bank  Service  Corporation  Act.  the 
Board's  Rules  Regarding  Delegation  of 
Authority  (12  CFR  265.1-205.11). 
permit  the  appropriate  Reser\e  Bank  to 
act  on  such  application  or  notice  unless 
ceilain  circumstances  are  present. 
Specifically.  §265.11(c)(n)(v)  of  the 
Board's  Rules  provide  that  a  Reserve 
Bank  is  not  authorized  to  approve  the 
following  transactions; 

(v)  With  respect  to  BHC  formations, 
bank  acquisitions  or  mergers,  the 
proposed  transaction  involves  tv^'o  or 
more  banking  organizations: 

(A)  That  upon  consummation  of  the 
proposal,  would  control  over  30  percent 
of  total  deposits  in  banking  offices  in 
the  relevant  geographic  market,  or 
would  result  in  an  increase  of  at  least 
200  points  in  the  Herfindahl-Hirschman 
Index  (HHI)  in  a  highly  concentrated 
market  (a  market  with  a  post-merger 
HHI  of  at  least  1800):  or 

(B)  Where  divestitures  designed  to 
address  any  substantive  anticompetitive 
effects  are  not  effected  on  or  before 
consummation  of  the  proposed 
transaction!, j 

The  Board  determined  to  revise  its 
Rules  Regarding  Delegation  of  Authority 
to  increase  the  resulting  market  share 
criterion  that  would  require  Board 
consideration  of  a  bank  merger  or 
acquisition  from  .30  percent  to  35 
percent.  In  particular,  the  Reserve  Banks 
may  now  act  on  applications  involving 
two  or  more  banking  organizations  that, 
upon  consummation  of  the  proposed 
transaction,  would  control  35  percent  or 
less  of  total  deposits  in  banking  offices 
in  the  relevant  geographic  market.  This 
chcnge  would  also  reflect  the  Board's 
practice,  in  computing  market  share,  of 
weighing  deposits  of  thrifts  in  the 
subject  market  at  50  percent. 

As  part  of  this  change  to  the  Board's 
Rules  Regarding  Delegation  of 
Authority,  the  Board  also  determined  to 
eliminate  the  need  for  Board  approval  of 
applications  involving  divestitures 
designed  to  address  anticompetitive 
effects,  which  divestitures  are  not 
completed  on  or  before  consummation 
of  the  proposed  transaction.'  As  a  result, 
the  Federal  Reserve  Banks  may  now  act 
on  applications  involving  proposed 
divestitures  to  address  competitive 
concerns,  provided  the  divestitures  are 
undertaken  in  accordance  with  the 
Board's  position  on  the  timing  of 
divestitures.-* 


'See  57  FR  39641  (September  1.  1992). 
'See  id  .  see  also  Bank.\merica  Corporation.  78 
Federal  Reserve  Bulletin  338.  340  n.l5  (1992). 


Final  Regulatory  Flexibility  Act 
Analysis 

Pursuant-to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq),  the  Board  does  not  believe  that 
these  changes  will  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amendments  would  reduce 
regulatory  burdens  imposed  by 
Regulation  Y  and  the  Board's  Rules 
Regarding  Delegation  of  Authority  and 
have  no  particular  adverse  effect  on 
other  entities. 

Effective  Date 

The  provisions  of  the  Administrative 
Procedures  Act  (APA)(5  U.S.C.  553) 
relating  to  notice,  public  participation, 
and  deferred  effective  date  have  not 
been  followed  in  connection  with  the 
adoption  of  these  amendments  because 
the  changes  to  be  effected  are  either 
procedural  in  nature  and  do  not 
constitute  a  substantive  rule  subject  to 
the  requirements  of  that  section,  or  grant 
an  exemption  and  reduce  regulatory 
burden.  The  APA  grants  specific 
exemptions  from  its  requirements 
relating  to  notice,  public  participation 
and  the  deferred  effective  date 
requirements  in  these  instances  (12 
U.S.C.  553  (b)(3)(A)  and  (d)(1)). 

Final  Paperwork  Reduction  Act 
Analysis 

No  collections  of  information 
pursuant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
350 1  et  seq.]  are  contained  in  these 
changes. 

List  of  Subjects 

12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  banking.  Holding 
Companies,  Rep'orting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  265 

Authority  delegation  (Government 
agencies).  Banks,  banking. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  title  12  of 
the  Code  of  Federal  Regulations,  parts 
225  and  265,  as  follows: 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  citation  for  part  225 
is  revised  to  read  as  follows: 

Authority:  12  L'.S.C.  1817(j)(13),  1818. 
1831i.  1831p-l,  1843(c)(8),  1844(b),  1972(1). 
3106,  3108.  3907.  3909.  3310.  and  3331- 
3351. 


2.  Section  225.4  is  amended  by 
revising  paragraph  (b)(1).  and  adding  a 
new  paragraph  (b)(6)  to  read  as  follows: 

§  225.4    Corporate  practices. 

***** 

(b)  *   *   * — (1)  Filing  notice.  E-xcept  as 
provided  in  par.ngraph  (b)(6)  of  this 
section,  a  bank  holding  company  shall 
give  the  Board  prior  written  notice 
before  purchasing  or  redeeming  its 
equity  securities  if  the  gross 
consideration  for  the  purchase  or 
redemption,  when  aggregated  with  the 
net  consideration  paid  by  the  company 
for  all  such  purchases  or  redemptions 
during  the  preceding  12  m.onths.  is 
equal  to  10  percent  or  more  of  the 
company's  consolidated  net  worth.  For 
the  purposes  of  this  section,  "net 
consideration"  is  the  gross 
consideration  paid  by  the  company  fo- 
all  of  its  equity  securities  purchased  ci 
redeemed  during  the  period  minus  th^ 
gross  conside.'-ation  received  forail  of ;  s 
equity  securities  sold  during  the  perio;* 
other  than  as  part  of  a  new  issue. 
***** 

(6)  Exception  for  wqllcapitalizvd 
bank  holding  companies.  A  bank 
holding  company  seeking  to  redeem  or 
purchase  its  equity  securities  is  not 
required  to  obtain  prior  Board  approval 
for  the  redemption  or  purchase  under 
this  section  provided: 

(i)  The  total  and  tier  1  risk-based 
capital  ratios  and  the  leverage  capital 
ratio  for  the  bank  holding  company, 
both  befcre  and  following  the 
redemption,  exceed  the  thresholds 
established  for  "well-capitalized"  state- 
member  banlcs  under  12  CFR 
208.33(b)(1)  as  if  the  bank  holding 
company  (on  a  consolidated  basis)  were 
deemed  to  be  a  state  member  bank; 

(ii)  The  bank  holding  company 
received  a  composite  "1"  or  "2"  rating 
at  its  most  recent  BOPEC  inspection; 
and 

(iii)  The  bank  holding  ccm.pany  is  not 
the  subject  of  any  unresolved 
supervisory  issues. 


PART  265— RULES  REGARDING 
DELEGATION  OF  AUTHORITY 

1.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  248(i)  and  (k). 

2.  Section  265.11  is  amended  by 
re.vising  paragraph  (c)(ll)(v)  to  read  as 
follows: 

§  265.1 1     Functions  delegated  to  Federal 
Reserve  Banks. 

*         *  '      *         *         * 

(c)  *   *   • 
(ID*  *  * 
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(v)  With  respect  to  bank  holding 
qompany  formations,  bank  acquisitions 
□ir  mergers,  the  proposed  transaction 
ihvolves  two  or  more  banking 
arganizations  that,  upon  consummation 
if  ths  proposal,  would  control  over  35 
percent  of  total  deposits  (including  50 
jrcent  of  thrift  deposits)  in  banking 
fices  in  the  relevant  geographic 
arket,  or  would  result  in  an  increase 
at  least  200  points  in  the  Herfmdahl- 
|irschman  Index  (HHI)  in  a  highly 

ncentrnted  market  (a  market  with  a 
jo?t-merger  Hill  of  at  le.ist  1800);  or 
•         *         •         • 

By  oriier  of  the  Board  of  Guvprnors  of  the 
•drral  Roser\e  Systtm.  April  28.  199-5. 
illiara  W.  WiJes, 

^aet'iry  cfthc  Board. 

^R  Dec.  94-10639  Fileii  5-3-94.  8:45  a:n| 

MLLiNG  CODE  5ilO-01-P 


3EPARTMENT  OF  TRANSPORTATJON 

=|ederal  Aviation  Administration 

l4CFRPart71 

Airspace  Docket  No.  94-AWP-lJ 

istabiishment  of  Class  D  Airspace;  El 
roro,  CA 

aJGENCY:  Federal  Aviation 
.Vdministration  (FAA),  DOT. 
/ICTION:  Final  rule. 


SUMMARY:  This  action  establishes  Class 
1 J  airspace  at  El  Toro,  CA,  designated  as 
i^  extension  to  a  Class  C  surface  area. 
'  pe  floor  was  inadvertently  lowered 
i  horn  a  base  of  2.500  feet  mean  sea  level 
(MSL)  down  to  the  surface.  This 
iriodification  raises  the  floor  between 
the  10  and  15  mile  radius  of  the  Class  ' 
1)  airspace  from  the  surface  to  2,500  feet 
1«^SL.  The  area  will  be  depicted  on 
c  fronautical  charts  to  provide  a 
Inference  for  pilots  operating  in  the  area. 
I  IfFECTiVE  DATE:  June  23,  1994. 
f  OR  FURTHER  INFORMATION  CONTACT: 
J'Cott  Speer,  System  Management 
Uranch,  AVVP-530.  Air  Traffic  Division, 
\\/est('m  Tacific  Region,  Federal 
Aviation  Administration,  15000 
>LViation  Boulevard,  Lawndale, 
California  90261;  telephone  {310)  297- 
( 497. 

SUPPLEMENTARY  INFORMATION: 

History 

•On  January  31,  1994.  the  FAA 
J  reposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  amend  Class  D  airspace  at  EI 
Toro.  CA  (59  FR  8565).  The  Class  D 
airspace  was  inadvertenly  changed 
during  Airspace  Reclassification.  This 


change  restricted  aircraft  transiting 
along  the  shoreline.  This  action  will 
raise  the  floor  of  a  portion  of  the  Class 
D  airspace  from  the  surface  to  2.500  feet 
MSL  to  allow  aircraft  to  transit  along  the 
shoreline. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  propo.sal  to  the  FA.^ 
and  there  were  no  objections  to  the 

pTODOSal. 

Class  D  airspace  designations  for 
airspace  designated  as  extensions  to 
class  C  airspace  are  publisheil  in 
Paragraph  5000b  of  FAA  Order  7400.9A 
dated  June  17,  1993.  and  effective 
September  16,  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  3r3298;  July  6,  1993).  The 
Class  D  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulation  modifies 
Class  D  airspace  at  El  Toro.  CA.  to 
establish  Class  D  airspace  from  2.500  fee 
MSL  to  4.400  feet  MSL  for  aircraft 
transiting  between  the  10  and  15  mile 
radius  of  MCAS  El  Toro,  CA.  The  FAA 
has  determined  that  this  regulation  only 
involves  an  established  body  by 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regularlv  Policies  and 
Procedures  (44  FR  11034:  February  2R, 
1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 


§71.1    [Amende<n 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9.^. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993.  and 
effective  September  16,  1993,  is 
amended  as  follows: 

Pariigraph  SOOOgenenil. 
>  •  *  *  * 

AWP  CA  D  EL  Toro  MCAS,  CA  [Removecf] 

*  •         •         •         » 

Pii.Mf^.Mph  5000b  Class  D  Airspace  ar"cs 
dosipniited  as  an  extension  to  a  Class  C 
surface  area. 

*  •         *         •         • 

AWF  CV  D2  EL  Tcro  MCAS,  C\  jNcwl 
EL  Toro  MCAS.  CA 

(laf.  33'40'34"  N.,  long.  119'43'52"  W.) 
That  airspace  extending  upward  from  the 
surface  to  but  nut  including  2.500  fepf  .VtSL 
from  the  5-mile  radius  of  EL  Toro  MCAS  to 
a  10  nijie  r^diUS  of  the  EL  Toro  MCAS 
l*twepn  thr  104  =(1)  and  the  189  "(T) 
bearings  of  the  El  Toro  MCAS  and  that 
airspace  extending  upward  from  2.500  feet 
MSL  to  and  including  4.400  feet  MSL  frnn;! 
the  10-miic  radius  to  15  mile  radius  of  the 
aiqxjrt  between  the  164  "(T)  and  the  1R9  '(T) 
bearings  of  the  El  Toro  MCAS.  This  Cl.'.ss  D 
airypare  is  effective  during  the  specific  dates 
and  times  established  in  advance  by  a  Notice 
to  .Mrmen.  The  effective  date  and  time  -Aill 
thereafter  be  continuously  published  in  the 
Airport  Tdcility  Directory. 

*  •         •         *         • 

Issued  in  Los  Angeles.  Califi-rnia.  on  April 
15.  1994. 

Richard  R.  Lien, 

Stana^t^r.  Air  Traffic  Division.  Westt^n-Pacific 
Region. 

U-K  Doc.  94-10704  Filed  5-3-94:  8:45  a.-n) 

BILLING  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  9i-ANM-47] 

Amendment  to  Class  D  Airspace; 
Moses  Lake,  WA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  mlo. 

SUMMARY:  This  action  amends  the  Class 
D  airspace  at  the  Grant  County  Airport. 
Moses  Lake.  WA,  by  excluding  the 
airspace  overlying  the  Moses  Lake 
Municipal  Airport,  WA.  It  will  permit 
air  traffic  operations  to  and  from  Moses 
Lake  Municipal  Airport  without  the 
requirement  for  radio  communications 
with  the  Grant  County  Airport  Traffic 
Control  Tower. 

EFFECTIVE  DATE:  0901  UTC.  June  23. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
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Ted  Melland.  ANM-536.  Federal 
Aviation  Administration,  Docket  No. 
93-ANM-47.  1601  Lind  Avenue,  SVV., 
Renton.  Washington  98055^056. 
Telephone:  (206)  227-2536. 

SUPPLEMENTARY  INFORMATION: 

History 

On  February  23,  1994.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  amend  the  Class  D  airspace 
for  the  Grant  County  Airport,  Moses 
Lake,  Washington  (59  FR  8567). 
Interested  parties  were  invited  to 
participate  in  tKe  rulemaking  process  by 
submitting  such  written  data,  views,  or 
arguments  as  they  desired.  No 
comments  we."^  received. 

Airspace  reclassification,  in  effect  as 
of  September  16,  1993,  has  discontinued 
u<;e  of  the  te.nn  "control  zone."  and 
airspace  e.xtending  upward  from  the 
surface  with  an  operating  airport  traffic 
control  tower  is  now  designated  Class  D 
airspace.  Class  D  airspace  designations 
for  airspace  extending  upward  from  the 
surface  with  an  operating  airport  traffic 
control  tower  are  published  in 
Paragraph  5000  of  FAA  Order  74T)0.9A 
dated  June  17,  1993,  and  effective 
September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298:  July  6,  1993).  The 
Class  D  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order.  The 
coordinates  in  this  final  rule  are  in 
North  America  Datum  83. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  amends 
Class  D  airspace  at  Moses  Lake, 
Washington.  It  will  permit  air  traffic 
operations  at  the  Moses  Lake  Municipal 
Airport  without  the  requirement  for 
direct  radio  communications  with  the 
airport  traffic  control  tower  at  the  Grant 
County  Airport  by  excluding  the  Moses 
Lake  Municipal  Airport  from  the  Grant 
County  Airport  Class  D  airspace.  It 
improves  the  efficiency  at  Moses  Lake 
Municipal  Airport  without  significantly 
impacting  on  the  operation  at  the  Grant 
County  Airport  operation,  and 
simplifies  air  traffic  control  activities 
within  the  Class  D  airspace. 

The  Fi\A  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  nde  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  .'Kct. 

List  of  Subjects  in  14Ci  R  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  ll.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Curr.p  .  p.  389;  49  l!  S.C.  106(g);  14  CFK 
11,69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16,  1993,  is 
amended  as  follows: 

Paragraph  5000  General 

***** 

ANM  \\.\  D  Moses  Lake.  VVA  !Kevis(;(il 

Moses  Lake.  Grant  County  Airport.  WA 

(lat.47"'12'28"N.  long.  119°19'13"  W) 

Tliat  airspace  extending  upward  from  the 
surface  to  and  including  3.700  feet  MSL 
within  a  5. 7-mile  radius  of  the  Grant  County 
Airport,  excluding  that  airspace  within  an 
a.-ra  bfmnded  by  a  li.ie  beginning  at  lat. 
47°11-31"N.  long.  119°10'59"W..  tolat. 
47'^0959'  N..  long.  lig'M'SS"  W.,  to  lat. 
47''07'34"  N..  long.  119°14'55"  W,  thence 
counterciockwise  via  a  5.7  mile  radius  of  the 
Grant  County  .\irport  to  the  point  of 
beginning.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  Notice  to  Airmen. 
The  effective  date  and  time  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory 
***** 

Issued  in  Seattle.  Washington,  on  April  18, 
1994. 
Temple  H.  Johnson.  Jr., 

Manager.  Air  Traffic  Division. 

jFR  Doc.  94-10705  Filed  S-3-94;  8:45  am] 

BILUNG  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  93-ANM-25] 

Amendment  to  Class  E  Airspace;  Rifle, 
CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  at  Rifle,  CO.  Establishment  of 
a  new  instrument  approach  procedure 
requires  additional  controlled  airspace 
for  the  procedure.  Airspace 
reclassification,  in  effect  as  of 
September  16,  1993,  has  discontinued 
use  of  the  term  "transition  area," 
replacing  it  with  the  designation  "Class 
E  airspace"  The  Class  E  airspace  will  be 
depicted  on  aeronautical  charts  for  pilot 
reference  when  the  new  approach 
procedures  become  effective. 
EFFECTIVE  DATE:  0901  UTC,  June  23. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland.  ANM-536.  Federal 
Aviation  Administration,  Docket  No. 
93-ANM-25.  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056; 
Telephone:  (206)  227-2536. 

SUPPLEMENTARY  INFORMATION: 

History 

On  February  18. 1994.  the  FAA 
proposed  to  amended  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  amend  the  Class  E  airspace 
for  the  Rifle  Garfield  County  Airport. 
Rifle.  CO  (59  FR  8147).  Interested 
parties  were  invited  to  participate  in  the 
Rilemaking  process  by  submitting  such 
written  data,  views,  or  arguments  as 
they  desired.  No  comments  were 
received. 

Airspace  reclassification,  in  effect  as 
of  September  16.  1993.  has  discontinued 
use  of  the  term  "transition  area,"  and 
airspace  extending  upward  from  700 
feet  above  ground  level  is  now 
designated  as  Class  E  airspace.  Class  E 
airspace  designations  for  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  n:^ 
published  in  paragraph  6005  of  FAA 
Order  7400. 9A  dated  June  17. 1993,  and 
effective  September  16. 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993).  The 
Class  E  airspace  designations  listed  in 
this  document  will  be  published 
subsequently  in  the  Order.  The 
coordinates  in  this  final  rule  are  in 
North  American  Datum  83. 

The  Rule 

This  amendment  of  part  71  of  the 
Federal  Aviation  Regulations  amends 
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( ;iass  E  airspace  to  Rifle,  Colorado.  It 
\  rill  pro\ide  controlled  airspace  for  a 
I  ew  instrument  approach  procedure  at 
t  le  airport.  Amendment  of  the  Cla.ss  E 
airspace  will  result  in  greater  safety  and 
efficiency  at,  and  in  the  vicinity  of,  the 
airport.  The  FAA  has  determined  that 
this  regulation  only  involves  an 
established  body  of  technical 
rJBgulQtions  for  which  frequent  and 
I  outine  amendments  are  necessary  to 
1  eep  them  operationally  current,  h, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
28,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  inl4  CFR  Part  71 

Airspace,  Incorp)oration  by  reference, 
•Navigation  (air). 

/  idoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
■  ederal  Aviation  Administration 
I  noends  part  71  as  follows: 

I  ART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
:  art  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
i  510;  E.O  10854.  24  FR  9565.  3  CFR.  1959- 
l  J63  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
1 1.69. 

i71.1     [AMENDED] 

2.  The  incorporation  by  reference  in 
>|4  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
points,  dated  June  17,  1993.  and 
feffeclive  September  16, 1993,  is 
amended  as  follows: 

{•aragraph  6005    Class  E  airspace 

extending  upward  from  700  feet  or 
more  above  the  surface  of  the  earth. 

•        *         •         * 

>|.NM  CO  E5  Rifle,  CO  [Revised) 
Rifle  Garfiold  Countv  Airport.  CO 
(let.  39°31'35"N,  long.  107°43'37- W) 
That  airspace  extending  upward  from  700 
foet  abo\'e  the  surface  within  a  7-mile  radiu-s 
of  the  Garfield  County  Airpiort,  and  within 
4.3  miles  each  side  of  the  090°  bearing  from 
the  Garfield  County  AirjxJrt,  extending  from 
the  7-mile  radius  to  18.3  miles  east  of  the 
airport,  and  within  4.5  miles  each  side  of  the 
321°  bearing  from  the  Garfield  County 


Airport,  extending  from  the  7-mile  radius  to 
14.5  miles  northwest  of  the  airport. 

•         •         •         •         • 

Issued  in  Seattle.  Washington,  on  April  18. 
1994. 

Temple  H.  Johnson, 

Manager.  Air  Traffic  Division. 

[FR  Doc.  94-10706  Filed  5-3-94;  8:45  am] 

BILUNO  CODE  4910-t3-M 


coMMoorrv  futures  trading 

COMMISSION 
17  CFR  Part  30 

Foreign  Option  Transactions 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Order. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission)  is 
issuing  this  Order  pursuant  to  which 
option  contracts  on  a  spot  foreign 
exchange  operation  between  the  United 
States  Dollar  and  the  Deutsche  Mark 
(USD/DM)  and  United  States  Dollar  and 
the  French  Franc  (USD/TRF)  L-aded  on 
the  Marche  a  Terme  International  de 
France  (MATIF)  may  be  offered  or  sold 
to  persons  located  In  the  United  States. 
This  Order  is  issued  pursuant  to:  (1) 
Commission  rule  30.3(a).  17  CFR 
30.3(a),  which  makes  it  unlawful  for  any 
person  to  engage  in  the  offer  or  sale  of 
a  foreign  option  product  until  the 
Commission,  by  order,  authorizes  such 
foreign  option  to  be  offered  or  sold  in 
the  United  States;  and  (2)  the 
procedures  established  in  the 
Commission's  Order  (Mutual 
Recognition  Memorandum  of 
Understanding  (MRMOU)  with  the 
French  Commission  des  Operations  de 
Bourse). 

EFFECTIVE  DATE:  June  3,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 

C  Kang,  Esq.,  Division  of  Trading  and 

Markets,  Commodity  Futures  Trading 

Commission.  2033  K  Street  N\V.. 

Washington.  DC  20581.  Telephone: 

(202) 254-S955. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  has  i.ssued  the  following 

Order 


Order  Pursuant  to  the  Mutual  RecognitJon 
Memorandum  of  Understanding  With  the 
French  Commission  des  Operations  de 
Bourse  and  Rule  30.3(a)  Permitting  Option 
Contracts  on  the  USD/DM  and  USD/FRF 
Traded  on  the  Marche  a  Terme  International 
de  France  To  Be  Offere'd  or  Sold  in  the 
United  States  Thirty  Days  After  Publication 
of  This  Notice  in  the  Federal  Register 

By  Order  issued  on  December  17,  1991 
(Initial  Order).'  the  Commission  authorized, 
pursuant  to  the  Mutual  Recognition 
Memorandum  of  Understanding  (MRMOU)  ^ 
and  Commission  rule  30.3(a).'  certain  option 
products  traded  on  the  MATIF  to  be  offered 
or  sold  In  the  United  States. 

By  letter  dated  April  8. 1994.  MATIF 
notified  the  Commission  that  on  May  20. 
1994  it  would  be  introducirg  option 
contracts  based  on  the  USD/DM  and  USD/ 
FRF.  By  letter  dated  April  19,  1994,  the 
Conunission  des  Operations  de  Bourse 
requested  that  the  Commission  supplement 
its  Initial  Order  and  subsequent  Oraer* 
authorizing  Options  on  the  Notional  Bond, 
the  3-monlh  PIBOR,  the  3-month  EURODE.M 
and  the  Long-Term  ECl.'  Bond  Futures 
Contracts  by  also  authorizing  the  MATIF's 
Option  Contracts  on  the  USD/DM  and  USD/ 
FRF  to  be  offered  or  sold  in  the  United  States. 
Based  upon  the  foregoing,  and  pursuant  to 
the  terms  of  the  MRMOU.  the  Commis,sion 
hereby  publishes  this  Order  in  the  Federal 
Register  pursuant  to  which  the  particiilar 
option  contract  specified  herein  may  be 
offered  or  sold  thirty  days  after  the 
publication  of  this  6rdcr. 

Accordingly,  pursuant  to  Commission  rule 
30.3(a).  17  CFR  30.3(a).  and  Article  II. 
paragraph  6fb)  and  Article  V,  paragraph  6  of 
the  MRMOU  signed  by  the  Commission  on 
June  6.  1990  (55  FR  23902  (June  13. 1990)). 
and  subject  to  the  terms  and  conditions 
specified  In  the  MR.MOU,  the  Commission 
hereby  issues  this  Order  pursuant  to  which 
option  contracts  based  on  the  USD/DM  and 
USD/FRF  traded  on  the  MATIF  may  be 
offered  or  sold  to  persons  located  in  the 
United  States  thirty  days  af^er  publication  of 
this  Order  in  the  Federal  Register 

USD/DM  Option  Specifications 

Exercise  Style — Eumptmn  option 
Underlying  Inst— USD/DM  spot  transaction 
Contract  Size— USD  100  000 
Strike  Prices — In  DM,  with  two  df'cimals. 

Exercise  price  inter\al9:  2  pfennigs.  (1.60 — 

162  .  .  .)  At  least  eleven  closest-to-lhe- 

money  (5  on  each  side). 
Premium  Quotation — Premium  In  %  of  the 

l^SD  nominal,  with  two  decimals  (Ex: 


'See  56  m  66345  (DecemSer  23.  1991  j. 

'See  55  FR  23902  ()une  13.  19901  Among  other 
things,  this  arrangement  provide*  a  mechanism 
pursuant  to  whicn  certain  option  products  traded 
on  the  Marche  a  Terme  International  de  France 
(MATIF)  may  be  offered  or  sold  to  customers 
resident  In  the  United  Stales  thirty  days  after 
publication  in  the  Federal  Register  of  a  oolice 
specifying  the  particular  option  contracts  lo  he 
offered  or  sold. 

'Commission  rule  30.3(a).  17  CFR  30.3(a).  makes 
It  unlawful  for  any  person  to  engage  In  the  offer  or 
sjle  of  a  foreign  option  product  until  the 
Commission,  bv  order,  authorizes  such  foreign 
option  to  be  offered  or  sold. 

'See  57  FR  10987  (,^prll  t.  1992). 
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2  ei%  stands  for  100  0OOx2.61/l()O=USn  2 

(:  lOi  In  specific  cases,  premium  with  3 

decimals 
Tick  Size— 0  01%  i.e.  USD  10 
Expiration  Months — Three  monthly  +  ihntr 

quarterly  maturities  from  March,  June, 

Septembf.r,  December 
Expiration  Date — Thursday  following  third 

VVftdnesday  of  expiration  month  at  9  00  am 

Ne'.v  York  time. 
First  Trading  Day — First  business  Any 

fuilowing  an  expiration  date 
Exercise — After  settlement  of  a  Sfxit  fixing  on 

the  expiration  date,  automatic  exercise  of 

in-the-money  options.  Exetx:ise:  exchange 

of  underlying  currencies. 
Tra.iing  Hours — Open  outcry:  9:15  arn — 5  pm 

Paris  time.  THS  (after  hours  tradin*;):  5 

pnv— 915  am 

L'SU/}''RF  Options  Specifications 

Exerrise  Style — European  option 
Underlying  Inst — USD/FRF  spot  transaction 
Contract  Sizfr— USD  100  000 


.Strike  lYices — In  FRF,  with  two  doc:iinH!s. 

Exercise  price  intervals:  5  centimes. 

(5.60 — 5.65  .  .  .)  ,^t  least  eleven  closcst- 

to-the-money  (5  on  each  side) 
Premium  Quotation — Premium  %  of  the  USD 

nominal,  with  two  dw;imals.  (Ex:  0.45% 

stands  for  100  000x0.45/100=USD  450)  In 

specific  cases,  premium  with  3  decimals 
Tick  Size— O  01%  i  e.  USD  10 
Expiration  Months — Three  mor;lhIy  +  three 

quartRrly  maturities  from  March.  June. 

September,  December 
Expiration  Date — Thursday  foUuwinj',  third 

VVednesday  of  expiration  month  at  9  am 

New  York  time. 
First  Trodmg  Day — First  busines:;  dHy 

frllowing  an  expiration  date 
Exercise — Alter  scttloment  of  a  spot-fixing  on 

the  expiration  date,  automatic  exercise  of 

in-the-money  options.  Exercise:  exchange 

of  undt:rlying  currencies 
Trading  Hours — Open  outcry  9:15  am — 5  pm 

Paris  time.  THS  {cifu-.r  houre  trading):  5 

pm — 9:15  arn 


Lists  of  Subjects  in  17  CFR  Pari  30 

Commodity  futures.  Cnminodity 
options,  For(;ign  transactions. 

Accordin;4ly,  17  CFR  part  M)  is 
ninended  as  set  forth  be'ovv: 

PART  30— FOREIGN  FUTURES  AND 
FOREIGN  OPTIONS  TRANSACTIONS 

1.  The  authority  t:itation  for  part  AO 
continues  to  read  as  follows: 

.\uthority:  S«.<<:s.  2(.i)il)(A),  4,  4c,  and  8h  of 
Ih'j  Commodity  Exchange  Act.  7  V.SC  2.  6. 
6c  and  12a 

2.  Appendix  B  to  part  30  is  amended 
by  adding  the  following  entry  after  the 
existing  entries  for  "Marche  a  Terme 
International  de  France"'  lo  read  as 
follows: 


Appendix  B  to  Part  30.— Option  Contracts  Permitted  To  Be  OfTEREO  or  Solo  in  the  U.S.  Pursuant  to 

§30.3(3) 


Exchange 


Type  of  contract 


FR  date  and  cita- 
tion 


Marcfte     a 
Franca. 


Terme     International     de 


Optjon  Contracts  on  United  States  Do!lar/Dei,1sct^  Mark  and  United  States  Dol-    May  5,  1994. 
Iar/Fienc>i  Franc  FR 


Issued  ft:  Washington,  DC  on  April  26. 
1994 

fean  A.  Webb, 

SfTretary  to  the  Commission. 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Engraving  and  Prinll.ig 

31  CFR  Part  601 

rr.o.  zzp-z] 

Distinctive  Paper  for  United  States 
Currency  and  Other  Securities 

AGENCY:  Bureau  of  Engraving  and 

Pri.Tip.g  (EcPj.  Treasury. 

ACTION:  Treasury  decision,  final  rule. 

SC'WMARy;  The  Bureau  of  Engraving  and 

Printing  is  amending  the  provisions  of 

Distinctive  Paper  for  United  States 

Currtinry  and  Other  Securities 

regulations,  to  reflect  the  adoption  of  a 

new  di-stinctive  paper  adopted  for  use 

by  the  Secretary  of  the  Treasury  to  deter 

counterfeiting. 

EFFECTIVE  DATE:  June  3. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 


Rodolfo  Roberts,  Office  of  Management 
Services,  Bureau  of  Engraving  and 
Printing,  room  321-9A.  14th  and  C 
Streets,  SW.,  Washington,  DC  20228. 
(202) 874-3551. 

SUPPLEMENTARY  INFORMATION:  80  Slat. 
.'«79,  39  Stat.  277,  as  amended,  and  5 
U.S.C.  301,  U.S.C.  5114  give  the 
Secretary  of  the  Treasury  the  euthority 
of  law  to  adopt  a  new  distinctive  paper 
for  use  in  printing  United  States 
currency  and  other  interest-bearing 
securities  of  the  United  States. 
Thechanoes: 

(1)  Amend  section  601.1  to  reflect  the 
existence  of  two  kinds  (threaded  and 
non-threaded)  of  distinctive  papers  for 
printing  United  States  currency  and  the 
use  of  the  non-threaded  one  for  printing 
interest -bearing  seairities  of  the  United 
States. 

(2)  Amend  section  601.2  to  reflect  a 
description  of  the  new  threaded 
distinctive  paper. 

(3)  Amend  section  601.3  to  indicate 
that  the  distinctive  paper  currently  in 
use  will  continue  to  be  used. 

(4)  Amend  section  601.4  lo  provide 
that  the  existing  distinctive  paper  will 
continue  to  be  used  for  printing  interest- 
bearing  securities  of  the  United  States. 

(5)  Section  601.5  remains  the  same. 

(6)  Delete  section  601.6  in  its  entirety. 


Notice  of  Prtiposed  Rulemaking 

On  November  12,  1993,  BEP 
published  Notice  No.  1  (5R  FR  5ft973). 
proposing  to  amend  the  provisions  of 
Distinctive  Paper  for  United  Stales 
Currency  and  Other  Securities 
regulations  to  reflect  the  adoption  of  a 
new  distinctive  paper  adopted  for  use 
by  the  St>cretary  of  the  Treasury  to  delrT 
counterfeiting^.  No  comments  were 
received  on  or  before  the  closing  date  of 
December  13, 1993.  Therefore,  PEP  is 
adopting  the  language  in  the  proposed 
rule,  with  no  niodific:ation. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
document  will  not  have  a  significant 
economic  impact  on  e  suh.stantial 
number  of  small  entities.  Accordingly,  a 
regulator^'  r.exibility  analysis  is  not 
required  because  the  final  riile  is  not 
expeded: 

(1)  To  have  se<;ondary,  or  incidental 
effects  on  a  substantial  number  of  small 
entities;  or 

(2)  To  impose,  or  otherwise  cause  a 
significant  increase  in  the  reporting, 
recordkeeping  or  other  compliance 
burdens  of  a  substantial  number  of 
small  entities. 
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Executive  Order  12866 

|lt  has  been  determined  that  this 
document  is  not  a  major  regulation  as 
defined  in  Executive  Order  12866  and  a 
ijaguldtory  impact  analysis  is  not 
liequired  because  it  will  not  have  any 
annual  effect  on  the  economy  of  $100 
million  or  more;  it  v»'ill  not  result  in  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies  or  geographical  regiors;  and  it 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign 
based  enierprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  Public  Law  96- 
Sll.  44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  Part 
1320,  do  not  apply  to  this  rule  because 
no  requirement  to  collect  information  is 
qdntemplated. 

Drafting  Information 

The  principal  author  of  this  document 
ij  Rodolfo  Roberts,  Office  of 
Management  Services,  Bureau  of 
EJDgrdving  and  Printing. 

Ijist  of  Subjects  in  31  CFR  Part  601 

!  Currency,  .Securities,  Printing 

Authority  and  Issuance 

j31  CFR  part  601  is  revised  to  read  as 
follows: 

PART  601— DISTiNCTIVE  PAPER  FOR 
UNITED  STATES  CURRENCY  AND 
OTHER  SECURITIES 

Str 

6011  .Niotice  to  the  public. 

6012  Description  of  paptT. 

6013  Use  of  papirr. 

6f<l  .4     Vs«  of  paper  interest-bearing 
sccarities  of  the  United  States. 

601.5     Penalty  for  un.-juthorized  control  or 
possession. 

Authority:  5  U  S.C  301;  18  U..S.C.  474:  31 
use  321 

§601.1    Notice  to  ttie  public. 

The  Secretary  of  the  Treasury,  by 
authority  of  law,  has  adopted  a  new 
distinctive  paper  for  use  in  printing 
United  States  currency  in  addition  to 
the  existing  distinctive  paper  for  ur.e  in 
printing  United  Stnfes  currency  and 
other  securities. 

§001^    Description  of  pap«». 

The  paper  utilized  in  the  printing  ot 
United  States  currency  and  public  debt 
issues  is  cream-white  bank  note  paper 


which  must  contain  security  features 
prescribed  by  the  Secretary  of  the 
Treasury.  All  currency  paper  shall 
contain  distinctive  fibers,  colored  red 
and  blue,  incorporated  in  the  body  of 
the  paper  while  in  the  process  of 
manufacture  and  evenly  distributed 
throughout.  In  addition  to  distinctive 
red  and  blue  fibers,  currency  paper  shall 
contain,  for  denominations  prescribed 
by  the  Secretary  of  the  Treasury, 
security  threads  embedded  beneath  the 
surface  of  the  paper  during  the 
manufacturing  process.  Security  threads 
shall  contain  graphics  consisting  of  the 
designation  "USA"  and  the 
denomination  of  the  currency, 
expressed  in  alphabetic  or  numeric 
characters. 

§601.3    Use  of  paper. 

The  new  di.stinctive  paper  shall  be 
used  for  printing  Federal  Reserve  Notes 
of  the  denominations  prescribed  by  the 
Secretary  of  the  Treasury.  The  use  of  the 
existing  distinctive  paper,  the 
distinctive  feature  of  which  consists  of 
distinctive  fibers,  colored  red  and  blue, 
incorporated  in  the  body  of  the  paper 
while  in  the  process  of  manufacture  and 
evenly  distributed  throughout,  will  be 
continued  for  printing  of  any  currency 
denomination  prescribed  by  the 
Secrj^tary  of  the  Treasury. 

§  601 .4    Use  of  paper;  lnterest-t>eartng 
securities  of  the  United  States. 

The  existing  distinctive  paper  shall  be 
iistfd  for  the  printing  of  interest-bearing 
securitif'S  of  the  United  States,  and  for 
any  other  printing  where  the  use  of 

d:<;tinLtivp  paper  is  indicated. 

§  601.5    Penalty  for  unauthorized  control  or 
possession. 

The  Secretary  of  the  Treasury  hereby 
gives  notii  e  that  the  new  distinctive 
paper,  together  with  any  other 
distinc live  paper  heretofore  adopted  for 
the  printing  of  paper  currency  or  other 
obligations  or  securities  of  the  United 
States,  is  and  will  be  subject  to  the 
provisions  of  18  U.S.C.  474  which 
provides,  in  part,  that  it  is  against  the 
law  to  possess  any  paper,  or  facsimile 
thereof,  designated  by  the  Secretary  of 
the  Treasury  for  the  printing  of  U.S. 
currency  or  any  other  sticurity  of  the 
United  States,  except  with  the 
permission  of  the  Secretary  or  other 
authorized  official.  This  crime  is 
punishable  by  a  fine  not  to  exceed  five 


thousand  dollars  or  imprisonment  for 

not  more  than  fifteen  years,  or  both. 

Peter  H.  Daly, 

Director. 

George  Mudoz, 

Assistance  Secretaty  Management. 

Lawrence  F.  Zenker, 

Certifying  Officer,  Bureau  of  Engraving  and 
Printing. 

[FP  Doc.  94-10711  Filed  5-3-94;  8  45  am| 

BtLUNO  CODE  4840-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[OK-ia-1-5677;  FRL-48764] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Ohio 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 
ACTJON:  Final  rule. 

SUMMARY:  USEPA  is  approving  and 
disapproving  specific  portions  of  a 
revision  to  the  Ohio  State 
Implementation  Plan  (SIP)  for  ozone 

On  April  9.  1986,  the  State  of  Ohio 
Environmental  Protection  Agency 
(OEPA).  submitted  amendments  to  the 
Ohio  Administrative  Code  (OAC) 
Chapter  3745-21  to  USEPA  us  proposed 
revisions  to  the  SIP  for  Ozone.  OAC 
Chapter  3745-21  consists  of  emission 
limitations  and  control  requirements  for 
sourr.es  of  volatile  organic  compounds 
(VOC).  The  amendments  to  OAC 
Chapter  3745-21  involve  certain 
compliance  deadlines  and  source 
specific  exemptions  from  otherwise 
applicable  emission  limitations. 
EFFECTIVE  DATE:  This  final  m!e  becomes 
effective  on  June  3. 1994. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
inspection  at  (it  is  recommended  that 
you  telephone  Maggie  Greene,  at  (312) 
886-6088,  before  visiting  the  Region  5 
Office.)  U.S.  Environmental  Protection 
Agency,  Region  5,  Air  Enforcement 
Branch,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60504. 

A  copy  of  this  revision  to  the  Ohio 
SIP  is  available  for  inspeclion  at:  U.S. 
Environmental  Protection  Agencv.  Air 
Docket.  6102.  401  M  Street  SW.. ' 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  E.  Tenner.  Regulation 
Development  Section.  Air  Enforcement 
Branch  (AE-17J)„U.S.  Environmental 
Protection  Agency.  Region  5.  Chicago. 
Illinois  60604.  (312)  353-3849. 
SUPPLEMENTARY  INFORMATKJN:  On  April 
9.  1986.  the  OEPA  submitted 
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amendments  to  OAC  Chapter  3745-21 
and  supporting  data  to  USEPA  as  a 
proposed  revision  to  the  ozone  portion 
of  its  SIP.  OEPA  adopted  tiiese  rules  in 
final  form  on  March  21,  1986.  OAC 
Chapter  3745-21,  entitlt-d,  "Carbon 
Monoxide,  Photochemically  Reactive 
Materials,  Hydrocarbons,  and  Related 
Materials  Standards."  includes  Ohio's 
VOC  Reasonably  Available  Control 
Technology  (RACT  I  and  II)  regulations 

Ohio's  submittal  included  new  VOC 
regulations  for  additional  source 
catej^ories  not  spe.cifically  cov<!red  by 
Ohio's  existing  rules  and  a  silc-spe<.irK: 
revision  for  the  Huffy  Corporation. 
These  other  elements  of  the  April  9, 
19SG.  submittal  are  not  covered  in  this 
document.  Today's  Federal  Register 
document  also  does  not  address  those 
amendments  to  the  ozone  SIP  tlidt  vvure 
prpviously  submitted  on  March  2P>, 
lr)H3,  Jo  USEP.A,  and  vvf;r<?  addrysscd  in 
a  Marc.S  6, 1985  Federal  Register  nolit;e 
of  propose-l  rulemaking  (."0  FR  90'2) 
and  in  a  Jani;.uy  18,  1989.  Federal 
Rei;istf?r  tlnal  ruieiMaking  (54  FR  19.14). 

1  he  regulations  subject  to  (his 
rulemaking  r.re  embodied  in  O.AC 
Ch.^pter  3"4?-21-01,  Definitions;  OAC 
Chapter  3745-21-04.  Attainment  dates 
and  compliance  time  schediiie.;;  O.^C 
Ch.-j,);-jr  3745-21-09.  Coc'rol  of 
emissions  of  volatile  cyanic 
compounds  fr.,m  stntioiiary  sourt;ts;  and 
OAC  Chapter  3745-21-10.' Complianc*' 
lest  methods  f.:id  procedurKS. 

'  'SFPA  is  t'.king  final  actin.i  to 
cpprove  these  revisions,  with  the 
fcl lowing  exceptions; 

1  I'SEPA  is  di.-.appr-i\  ing  th;; 
proposed  relaxation  for  food  can  avid 
sealing;  compounds  in  3745-21-:-y 
(Diil)(e)  and  [J:][2]{e]  fro:n  3.7  to  4.4  \h-i 
VOCV;al. 

2  USFPA  i;i  disapproving  th  ; 
pr...posed  rev  ision  to  the  enemplion,  as 
v\«!l  as  the  entire  exemption  in  374.1- 
Zl-C9(N)(3)it')  for  the  app'iLation  by 
hand  of  any  cutback  asphalt  or 
emulsified  asphalt  foi  paK.hing  or  cnu.k 
se.i'ing. 

Ohio's  high  ratio  of  tmu'.sifir^d  to 
cutback  asphalt  used  in  1987  is  nut  a 
valid  basis  for  exempting  the  hand 
application  of  cutback  asphalt.  This 
exemption  is  inconsistent  with  USEPA 
guidance,  and  Ohio  has  provided  no 
data  on  the  amount  of  additional 
cutback  asphalt  that  would  be  used  in 
the  ozone  season  as  a  result  of  the 
exemption. 

In  addition.  USEPA  is  disapproving 
the  recordkeeping  requirements  in 
3745-21-09  (N)(4)  because  they  are 
inadequate  with  respect  to  the  time 
period  during  which  records  are 
required  because  paragraph  3745-21-09 
{N)(4)  only  deals  with  recordkeeping 


requirements  and  not  when  cutback 
asphalt  is  allowed  to  be  used.  Ohio's  SIP 
does  not  allow  cutback  asphalt  to  be 
used  from  April  15  through  October  15 
Unless  and  until  the  exemption  period 
is  changed  (in  3745-21-09  (N)(3)).  the 
rticordkeeping  requirements  must  reflect 
the  SIP  requirements. 

3.  USEPA  is  disapproving  the 
relaxation  from  3.5  to  6.2  lbs.  VOC/ga! 
for  high  performance  architettural 
aluminum  coatings  in  3745-21-09 
(U)(l)(a)(viii)  beciiuse  Ohio  did  not 
dot  ument  the  infeasibility  of  add-on 
t:ontro!s  and  powder  coatings  in  support 
of  its  proposed  relaxation.  USEPA  will 
evaluate  the  merits  of  a  compliance  date 
extension  if  submitted  and  supported  by 
OLTA. 

In  addition,  USEFA  will  repropnse 
rulf^inaking  on  the  reic.xalion  for 
miscellaneous  metal  parts,  in  3745-21- 
09  (Uj[l)(vii).  and  USFPA  will  p.-c-posR 
ri;lefnakliig  on  the  exemption  for  new 
s.nirctts.  in  3745-21-09  (U)(2)(0.  in 
separate  Federal  Register  documents 

Ccmnu-nts  on  the  proposed  SIP 
rL'visions  contained  in  the  May  30,  1989. 
ru!em.iking  notice  (54  FR  22915)  arp 
di:.c:us:.f.d  below; 

1.  Can  Regu?afions-Rules  3745-31- 
09in!(l)(c)  and  (D)(2)(e) 

.1  Prttpiv.ird  Action 

OEPA  propo.sed  a  rela.xation  from  3.7 
pounds  of  VOC  per  anilon  of  co.iting  (lbs 
VOC''4alion  of  coatitig.  exi  lediag  water) 
(o  4.4  U'^'gal  for  food  can  end  scalint; 
(.ompounds.  OEPA's  basis  includes  a 
Svptemhur  13.  1385.  letter  and 
tvsiimony  tc  OEPA  from  Ik.ekin  Can;  an 
Apr:)  13.  I')rt4,  su^n-iUal  from  the  Can 
Niar.ufacturers  Instiiiile  (CMI)  to 
UStP.\;  and  testimony  prest^nted  by 
Car.;pbe';l  Soup  Conipa;.y  bitfon;  the 
OFPA  on  .'^epttn!^»er  12,  19H5.  The  basis 
of  l\-.(f  can  indus'.rj-'s  reourtsis  fo;-  .-i 
ft'laxation  is  the  purported 
u'"iava;iahi!i:y  of  complyini;  t-nd  se:ding 
compounds  for  food  can  ends,  as  weil 
as  the  infeasibility  of  add-on  control. 

L'SEP.^  proposed  disapproval  of  this 
relaxation  because  data  from  a  San 
Diego  source  (Van  Camp)  indicates  the 
possible  feasibility  of  both  add-on 
control  equipment  and  low  solvent 
coatings,  end  Ohio  had  not  considered 
this  information. 

B  Cowmnnts  on  Proposed  Disapproval 

Heekin  Can,  Campbell  Soup,  Central 
States  Company,  OEPA.  and  the  Can 
Manufacturers  Institute  commented  on 
the  proposed  disapproval.  Their 
c;omments,  and  USEPA's  response  to 
these  comments  are  enumerated  Inflow 


1.  Campbell  Soup  Company  Submitted 
the  Following  Comments  on  July  27. 
1989 

Comnwtit  }:  The  .Amendment  should 
now  be  approved  by  USEPA  in  total; 
The  data  cited  by  USEPA  in  the  notice 
of  proposed  rulemaking  is,  on  its  face, 
not  an  appropriate  basis  for  rejection. 

USEPA  Besponsv:  The  data  cited  by 
USEP.^  in  its  notice  of  proposed 
rulemaking  (NPR)  provided  a  strong 
indiuiiion  that  use  of  add-on  cjiurul 
equipment  may  be  feasible  for 
controlling  end  seal  compound  VOC 
emissions.  However,  after  reviewing  the 
comments,  USEPA  ngr«?es  that  use  of 
add-on  control  equipment  dcesn  t 
appear  feasible.  In  additioTi.  Xa:  Camp 
lias  switched  over  to  a  solvent ii  ss, 
walerborne  end  senbnj?.  tonipouiid  fur 
its  pet  food  cans.  Htv.vever,  USfP.^  has 
considered  other  relevant  infonnatioii. 
as  disc'i.sKfid  in  this  notice,  including 
I  onmientf,  re<:Hived.  in  <;onjunctiun  wilii 
the  data  cited  in  the  NPR.  in  its  final 
evaluation  of  (he  prcposed  rela.xation. 
Ther*.  lore,  any  shoru.omings,  or 
limitations,  in  the  data  cited  in  the  T^^R. 
hove  been  token  iiifo  consideration. 

(!r-n:r,ent  2:  If  jhe  .^m-'nJnient  cann'^t 
MOW  be  npprove<i  i;i  total,  it  siiou'd  cit 
l<-.ist  be  approved  in  part,  by  eliovving 
relaxation  of  VOC  standards  for  the 
period  when  toirpliance  would 
Ctht  i\vi.-o  h;ive  been  te  hnically  and 
comcierclnlly  impracticable,  i.e.;ni  leiist 
an'il  MnylM?;it. 

•  Only  wun  Caniplxdr.-.  M\\  19H9 
coi'.v  rsio!i  10  a  compl;a;.t  end-sealing 
con-pound,  fuiiovving  extensive  pi^tart  h 
aiid  deveiopm;  111  eiforts  funded  by     ■ 
Campbell  t-j  develop  and  apply  sui  h  a 
compound,  IS  'here  evidence  that  a  3.7 
p'jiind  st.>i'.dard  bet.dnie  teviinic.'.ily  and 
commercially  fejisibie  for  Camphell's 
Ohio  facility." 

i'SrP/1 1{esp'-:\M-:  USEPA  cafi  only 
act  on  a  proposf^-d  revision  tl;;:t  has  Iwen 
sub:nitted  to  it.  Then^fore.  U.'-'LFA's 
only  op;ion  is  to  apprrjve  or  disapprove 
a  permanent  relaxation  of  the  food  can 
end  F'-aling  compound  lin:it.  It  should 
be  emphasized  tiiat  as  of  May  1989 
Csmpbell  came  into  compliance  with 
th.e  3.7  pounds  VOC  per  gallon  food  can 
end  seal  compound  limit.  Therefore. 
USEP.A  dotis  not  believe  approval  of  the 
permanent  relaxation  is  appropriate. 

Commvnt  3  If  relaxation  of  the  VOC 
standard  to  4.4  pounds  for  the  period 
ending  May  1989.  cannot  now  be 
approved  for  the  entire  food  can  end 
sealing  compound  category,  it  should  at 
least  be  allowed  for  such  period  for  the 
human  food  can  end  sealing  compound 
c:ategory. 

L'SEPA  Rtsponse:  As  stated  in  llie 
response  to  comment  2.  USEPA  cain 
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only  act  on  a  proposed  revision  that  has 
been  submitted  to  it.  The  submitted  rule 
pmvides  for  a  relaxation  for  the  entire 
category  and  cannot  be  approved. 

Comment  4:  In  any  case,  if  the 
A^iendment  cannot  now  be  approved  in 
whole  or  in  part,  it  should  not  now  be 
rejected  with  prejudice.  Rather,  OEPA 
should  be  given  a  chance  to  modify  or 
supplement  the  Amendment. 

'USEPA's  proposed  rulemaking  notes 
that  OEPA  did  not  consider  certain  Van 
Camp  data,  i.e.,  the  Lake  paper  which, 
imfact,  was  only  publicly  presented 
affBr  the  date  the  Amendment  was 
submitted  to  USEPA.  Accordingly,  if  the 
Aitiendment  cannot  now  be  approved  in 
wljole  or  part,  and  if  such  data  is  still 
deemed  relevant  by  USEPA,  these 
proceedings  should  be  remanded 
without  prejudice  to  OEPA  so  that  the 
data  can  be  considered,  findings  made, 
and,  if  deemed  appropriate  by  OEPA. 
the  Amendment  resubmitted  to  USEPA 
in  the  same  or  modified  form  after  the 
neiv  data  has  been  fully  considered." 

USEPA  Response:  USEPA  has  an 
obligation  to  act  on  any  pending  SIP 
revision  request  and  does  not  have  the 
authority  to  "remand"  such  a  submittal 
to  the  State.  However,  the  State  has  the 
ability  to  withdraw  or  amend  a  pending 
Sn*  revision  request  at  any  time  prior  to 
fin&l  USEPA  action.  After  USEPA  takes 
finnl  action  on  a  SIP  submittal,  the  State 
still  may  submit  revisions  to  the  existing 
SIP.  USEPA  will  act  on  any  proposed 
SIP  revision  submitted  by  Ohio  in  the 
future  incIudiTig  additional  relaxation 
requests  for  end  sealing  compounds. 
Aniy  relaxation  would  need  to  be 
consistent  with  section  193  of  the 
amended  CAA.  Moreover,  it  should  be 
noljed  that  USEPA  has  considered 
comments  from  OEPA  on  the  Van  Camp 
datja  in  its  final  evaluation. 

2.  Heekin  Can  Submitted  Comments  on 
July  27.  19H9 

Jhese  comments  include  background 
rmation.  comments  on  the 
asibility  of  add-on  controls,  and 
comments  on  the  unavailability  of  low 
solient  compounds. 

Comment  1:  Before  reviewing  the 
infeasibility  and  unavailability  issues  it 
shcjuld  be  recognized  that  the  level  of 
VOiGs  that  was  emitted  at  the  Heekin 
facility  in  1987  as  a  result  of  following 
the  food  can  end  seal  regulation  (4.4 
pounds  of  VOC  per  gallon)  instead  of 
the  general  VOC  content  end  seal 
limitation  (3.7.  pounds  of  VOC  per 
gallon)  amounted  to  only  27.89  tons  of 
VOC.  Total  VOC  emissions  from  the 
entire  end  seal  operation  at  the  facility 
were  219.27  tons  for  1987,  while  plant- 
wide  emissions  (base  coaters,  litho 
presses,  side  seam  strippers,  and  end 


seal  liner  machines)  were  652  tons  per 
year  after  controls.  Thus,  the  level  of 
emissions  sought  to  be  restricted  by 
di.sapproving  the  food  can  end  seal  VOC 
limit  is  only  4.2  percent  of  the 
emissions  frum  the  facility. 

USEPA  Response:  The  level  of  control 
technology  that  constitutes  RACT  is  a 
function  of  technical  and  economical 
feasibility,  and  not  emission  impacts. 
Furthermore,  excess  emissions  of  27.89 
tons  of  VOC  per  year  is  not  a  negligible 
quantity. 

Comment  2—InfeasibiIitv  of  Add-on 
Controls:  As  a  result  of  USEPA's 
reliance  on  the  Lake  article  and  the  Van 
Camp  study.  Heekin  commissioned  a 
RACT  study  by  Camp,  Dresser,  and 
McKee  (CDM).  CDM  focused  on 
collecting  VOCs  from  the  application, 
conveying,  and  bagging  stages  of  the  end 
seal  lining  process.  Warehousing  areas 
were  disregarded  by  Lake  and  CDM  as 
being  infeasible  to  control. 

CDM  performed  a  complete  RACT 
analysis  tailored  specifically  for 
Heekin's  Hamilton  County,  Ohio  can 
manufacturing  facility.  A  total  of  five 
end  seal  lining  processes  (10 
applicators)  were  considered  for  control. 
Before  discussing  the  results  of  CDM's 
RACT  study,  it  should  be  noted  that 
CDM  disregarded  the  carbon  adsorption 
control  option  because  of  the  difficulties 
encountered  with  regeneration.  Steam 
regeneration  of  spent  carbon  creates  a 
hazardous  waste  requiring  costly 
disposal.  Hot  air  regeneration  requires 
an  incinerator  which  duplicates  the 
incinerator  control  technology  option. 
Also,  it  is  believed  that  hexane,  the 
major  solvent  in  the  end  seal  fining 
compounds,  has  a  poor  adsorption 
efficiency.  Thus.  Lake's  reporting  of  a 
co.st  effectiveness  figure  for  a  carbon 
adsorption  collection  system  is  not 
supported  by  CDM. 

CDM  focused  on  thermal  and  catalytic 
incineration  as  preferable  control 
options  and  determined  that  the  capital 
cost  for  a  catalytic  incinerator  system 
was  $1,854,600,  approximately' 
$320,000  higher  than  the  capital  cost  of 
a  thermal  incineration  system.  The 
annual  operating  expense  for  the 
catalytic  incineration  system  was 
estimated  to  be  $1,603,719  per  year, 
$2,008,719  per  year  for  thermal 
incineration. 

Dividing  the  annual  cost  to  operate 
the  control  system  by  the  quantity  cf 
VOC  reduced  yields  the  "cost 
effectiveness"  of  the  control  system. 
CDM's  analysis  utilized  three  figures  for 
the  quantity  of  VOC  removed  per  year: 
(1)  The  quantity  of  VOC  removed  to 
reach  equivalence  with  the  general  end 
seal  compound  limit  of  3.7  pounds  of 
VOC  per  gallon  (i.e.,  27.89  tons  per 


year);  (2)  the  quantity  of  VOC  removed 
assuming  a  40  percent  capture 
efficiency  (i.e.,  87.70  tons  per  year);  and 
(3)  the  quantity  of  VOC  removed 
assuming  that  Pedis'  80  percent  capture 
efficiency  is  correct  (i.e..  175.4  tons  per 
year).  Heekin  does  not  believe  that  an  80 
percent  collection  efficiency  on  the 
system  is  possible  but  has  calculated  the 
"cost  effectiveness"  for  comparison 
purposes. 

CDM  determined  the  following  "cost 
effectiveness"  figures.  For  scenario  one. 
removal  of  sufficient  VOCs  to  reach 
equivalence  with  the  3.7  pounds  per 
gallon  emission  rate  limitation,  the 
"cost  effectiveness"  is  $71,597  per  ton 
of  VOC  removed  for  thermal 
incineration  and  $57,681  per  ton  of  VOC 
removed  for  catalytic  incineration.  For 
scenario  two,  removal  of  VOCs  with  a 
40  percent  capture  efficiency,  the  "cost 
effectiveness"  is  $23,235  per  ton  of  VOC 
removed  for  thermal  incineration  and 
$19,310  per  ton  of  VOC  removed  for 
catalylic  incineration.  For  scenario 
three,  removal  of  VOCs  with  an  80 
percent  capture  efficiency,  the  "cost 
effectiveness"  is  $10,853  per  ton  of  VOC 
removed  for  thermal  incineration  and 
$9,020  per  ton  of  VOC  removed  for 
cafal>-tic  incineration. 

It  should  be  noted  that  the  above 
detailed  "cost  effectiveness  "  figures 
were  calculated  based  on  can  end 
residence  times  through  the  collection 
system  reported  by  Lake.  However, 
Heekin's  actual  residence  times  are 
much  shorter.  Lake  reported  a  total 
residence  time  for  Van  Camp  of  1.5 
minutes.  During  the  Perlis  test,  a 
residence  time  of  3.0  minutes  was 
contrived  to  gain  an  87  percent  capture 
efficiency.  Heekin's  process  lines  have  a 
total  residence  time  from  lining  to 
stacking/bagging  of  only  20  to  65 
seconds.  The  discrepancy  between 
Heekin's  residence  time  and  the  Van 
Camp/Perlis  residence  times  means  that 
the  collection  efficiencies  for  the 
capture  system  if  it  were  to  be  installed 
at  Heekin  would  be  much  lower  than 
the  collection  efficiencies  reported  by 
Lake.  Thus,  the  cost  effectiveness 
figures  estimated  by  CDM  are  on  the  low- 
side  compared  to  what  Heekin  could 
actually  attain  because  the  amount  of 
\'OCs  removed  would  be  much  lower. 

USEPA  Response:  Add-on  control  is 
not  used  on  any  end  seal  compound 
coating  lines.  USEPA  agrees  that  add-on 
control  is  not  feasible  for  this 
application. 

Comment  3 — Unavailability  of  Low 
Solvent  Compounds:  USEPA  stated  in 
its  proposed  disapproval  of  Ohio's  Food 
Can  End  Regulation  that  the  Lake  article 
and  the  Van  Camp  data  indicated 
"possible  feasibility"  of  low  solvent 
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coatings.  According  to  the  article.  Van 
Camp  was  successful  at  replacing 
"9101"  compound  with  a  water-based 
end  sealing  compound.  "480T".  The 
replacement  compound  was  used  by 
Van  Camp  to  manufacture  ends  to  be 
used  for  pet  food  cans.  Van  Camp 
continued  to  use  the  "9101"  compound 
for  its  human  consumption  product 
line,  tuna  fish  cans.  Thus,  Van  Camp 
came  into  compliance  with  the  3.7 
pounds  of  VOC  per  gallon  limitation  by 
averaging  noncompliant  VOC  emissions 
from  "9101"  usage  with  water-based 
emissions  from  "480T"  usage.  The  Van 
Camp  facility  continues  to  operate  in 
this  fashion. 

Before  addressing  the  viability  of  the 
low  solvent  coating  option,  one  must 
understand  the  distinction  between  a 
"captive"  and  a  "merchant"  can 
manufacturer.  A  "captive"  can 
manufacturer  supplies  cans  only  for  one 
customer,  itself.  Conversely,  a 
"merchant"  can  manufacturer  supplies 
cans  for  several  customers  according  to 
the  customer's  varied  requirements  and 
individualized  specifications.  Thus,  a 
"merchant"  manufacturer  has  little 
control  over  the  coatings  it  must  use  to 
fabricate  the  cans. 

Heekln  ib  a  'nieidiant"  manufacturer. 
Van  Camp  was  a  "captive" 
manufacturer  at  the  time  of  the  Lake 
article.  Thus,  the  feasibility  of  a  lower 
solvent  coating  for  Heekin  is 
complicated  by  additional  determining 
factors  that  Van  Camp  does  not  have 
(i.e.,  Heekin  must  satisfy  the  customer's 
manufacturing  requirements  and  Heekin 
has  no  leverage  or  internal  pressure  by 
which  to  force  a  customer  to  make  a 
change). 

Since  the  first  promulgation  of  the 
R.\CT  regulations,  Heekin  has  made  a 
concerted  effort  at  advising  and  steering 
its  customers  to  specifying  coatings  and 
compounds  with  low  solvent 
formulations.  With  regard  to  end  seal 
liner  compounds,  however,  Heekin  is 
serving  several  customers  that  have 
refused  to  accept  a  low  solvent 
formulation  as  a  replacement  to  the  end 
seal  liner  compound  with  VOC  contents 
exceeding  3.7  pounds  per  gallon.  The 
major  customer  in  this  category  is  Ross 
Laboratories  in  Columbus,  Ohio.  Ross 
Laboratories  is  the  nation's  largest 
producer  of  milk  and  soy  protein  infant 
formulas.  They  also  manufacture 
medical  nutritional  products  for 
hospital  and  home  use.  Ro'ss  has  made 
the  determination  that  "1105" 
compound  is  the  only  suitable 
compound  for  fabricating  cans  for  these 
highly  sensitive  products.  Other 
national  food  processing  customers 
specifv'ing  "1105"  and  "9101"  end  seal 
compounds  include:  Quaker  Oats 


Company.  American  Home  Foods,  and 
Beatrice/Hunt-Wesson. 

Disallowing  the  food  can  end  seal 
regulation  will  put  Heekin  at  a 
disadvantage  in  the  "merchant"  can 
manufacturer's  market.  When 
approached  by  Heekin  representatives 
regarding  the  possibility  that  Heekin 
may  no  longer  be  able  to  use  "1105",  the 
manager  of  the  purchasing  department 
stated  that  an  option  for  Ross 
Laboratories,  if  the  regulation  is 
disapproved  and  Heekin  no  longer  can 
supply  "1105"  ends,  is  to  move  its 
business  to  another  "merchant"  can 
manufacturer  that  is  not  restricted  by 
the  end  sen!  liner  RACT  regulation. 
Thus,  since  lo'.v  solve.nt  end  seal 
compounds  are  not  an  option  for 
Heekin's  customers,  Heekin  must  have 
the  ability  to  continue  to  use  the  "9101" 
and  "1105"  compounds  for  food  can 
ends. 

I'SEPA  Response:  Heekin  has  not 
adequately  demonstrated  that  4.4  lbs 
VOC  per  gallon  is  RACT  for  food  can 
end  sealing  compounds  for  the 
following  reasons. 

1.  Other  State  regulations  have  a  3.7 
lbs/gallon  limit  for  end  sealing 
compounds. 

2.  The  South  Coast  Air  Quality 
Management  District  (SC\QMD) 
amended  its  can  coating  rules  (in  earlv 
1990).  These  regulations  specify  3.7  lbs/ 
gallon  for  end  sealing  compounds  for 
food  cans. 

3.  Cam.pbell  Soup  stated,  in  its 
comments,  that  in  May  1989.  Campbell 
converted  to  a  compliant  end  sealing 
compound,  following  extensive  research 
and  development  efforts  funded  by 
Campbell  to  develop  and  apply  such  a 
compound.  This  is  "evidence  that  a  3.7 
pound  standard  became  technically  and 
commercially  feasible  for  Campbell's 
Ohio  facility." 

4.  There  is  no  indication  that  3.7  lbs/ 
gallon  end  sealing  compounds  are 
unavailable  for  certain  type  food  cans, 
e.g.,  pet  food  cans  and  fruit  and 
vegetable  cans. 

5.  Heekin  has  not  demonstrated  that 
it  made  a  substantial  effort  to  develop 
and/or  locate  complying  end  seal 
compounds. 

6.  In  its  June  27,  1989,  letter,  Ross 
Laboratories  states  that  there  are  no 
qualified  replacements,  to  Dewey  and 
Almy's  "1105"  end  seal  compound, 
available.  The  letter  falls  short  of  saying 
that  they  would  refuse  to  use  any  other 
suitable  product,  if  it  exists. 

7.  The  fact  that  Heekin  is  a 
"merchant"  manufacturer  is  not  a 
sufficient  reason  for  it  to  have  a  less 
str'ngent  limit.  Job  shops  are  common  in 
the  coating  industry  and  have  not  in  the 
past  been  given  special  consideration 


because  they  have  to  deal  with  a 
number  of  customers.  The  feasibility  of 
compliant  end  seal  compounds  for 
Heekin 's  customers'  cans  is  more 
relevant  than  its  status  as  a  "merchant" 
manufacturer. 

flowever,  USEPA  does  agree  that  3.7 
Ibs/gallon  end  seal  compounds  for 
certain  applications  may  not  be 
available.  A  July  12,  1089,  letter  from 
Neil  Mover,  (then)  Director  of  Rule 
Development  for  the  SCAQ'viD,  states 
that  compliant  end  seal  compounds  are 
a  problem  for  cans  used  for  tuna  and 
other  oily  products. 

Heekin  may,  in  fact,  have  a  problem 
with  end  seal  compounds  for  certain 
products.  However,  USEPA- do*^."  not 
have  the  ability  to  create  exemptions  for 
Heekin.  The  State  has  not  submitted 
such  a  rule.  The  State  submitted 
relaxation  (to  4.4  lbs/ga!lon)  for  all  end 
seal  compounds  is  overly  broad  and 
cannot  be  approved.  Furthermore, 
Heekin  has  not  adequately 
demonstrated  the  lowest  VOC  content 
feasible  for  its  end  seal  compounds  for 
specified  applications. 

3.  Central  States  Can  Company 
Submitted  Co:nments  on  July  26,  1989 

Comment  1:  We  would  be  interested 
to  know  if  there  are  any  end  lines 
running  with  off-line  controls  that  can 
maintain  a  reduction  efficiency  of  76 
percent  (80%  capture,  95%  control) 
over  a  long  period  of  time.  The  type  of 
control  systems  that  could  be  used  on 
end  lining  systems  would  require  a 
residence  time  of  several  hours  and 
seem  to  be  totally  impractical 
considering  the  size  required  and  the 
operational  cost. 

rS£P/i  flpsponse.  USFFA  is  not 
aware  of  add-on  control  being  used  on 
any  end  seal  compound  coating  lines. 
USEPA  agrees  that  add-on  control  is  not 
feasible  for  this  application. 

Comment  2:  We  note  that  the  •■480T" 
compound  has  been  used  on  pet  food. 
OEPA  (presumably  commonter  means 
USEPA)  seems  to  be  proposing  its  use 
on  all  foods  on  the  basis  of  tests  with 
pet  food.  It  should  be  pointed  out  that 
m.any  other  products  besides  pet  food 
(including  infant  formula)  are  packed 
and  should  be  considered  before  such  a 
change  is  made.  The  USEPA  cannot 
ignore  food  safety  in  its  proposed 
action. 

VSEPA  Response:  USEPA  agrees  that 
there  appear  to  be  some  products  which 
cannot  use  3.7  lbs/gallon  end  seal 
compounds.  However,  there  appear  to 
be  some  food  cans  (o  g  .  :^et  food  cans) 
which  ran  use  ro.ii,i'  u;  e:  I  sjal 
compoumls.  It  is  ;he  S'  "e's 
responsibility  to  d-jmo  >trc*»  t'vt  the 
requiren-.ents  it  submit 5  ..ru  R.V»ZT.  'the 
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bt  iden  is  on  the  State  to  show  for  which 
ca  IS  another  limit  (above  3.7)  is  FL^CT 
what  is  that  appropriate  limit.  For 
nple,  an  adequate  demonstration 
not  been  made  of  the  lowest  VOC 
content  feasible  for  end  seal  compounds 
for  products  such  as  infant 
mula.  Because  the  State  has 

tted  a  general  relaxation  of  the 
sea!  limit  and  has  not  demonstrated 
the  relaxed  limit  is  RACT  for  all 
seal  compounds,  USEPA  cannot 
rove  the  relaxation. 
'\ommfnt  3:  Whiie  we  are  confident 
other  foods  can  successfully  use  an 
't ornate  compound,  it  is  important  that 
(t  e  products  be  tested  prior  to  making 
1  a  change.  It  is  not  unreasonable 
this  testing  for  ail  products  may 
redftire  as  much  as  5  years.  If  is, 
fore,  requested  that  the  Ohio 
Dsed  relaxation  be  approved. 
SEPA  Response:  The  need  for 
ng  does  not,  in  itself,  justify  a 
inanent  relaxation.  Central  States 
has  provided  no  specifics  about 
safety  testing,  and  it  is  therefore 
possible  to  evaluate  the  effects  it 
Id  have.  The  nature  and  length  of 
festing  is  also  not  specified, 
i  Ihtrmore.  there  are  no  details  or 
)port  for  the  Central  States  comment 
ti"It  is  not  unreasonable  that  this 
tng  for  all  products  may  require  as 
lih  as  5  years." 

e  Can  Manufacturers  Institute 
Submitted  Comments  on  |uly  28. 


o  CMI  supports  OEFA's  action  to 
;^  the  VOC  end  seal  compound 
3ts.  CMI's  specific  comments  are  as 
aws: 


C.\  J  '.s  Position 

C:\Al  opposes  the  basis  of  USEPA's 
prqposed  denial  of  Ohio's  revision  of 
seal  compound  VOC  limits.  We 
eve  USEPA's  reliance  on  the  study 
Vin  Camps  efforts  in  San  Diego  is 
ulded. 

Iditionally,  CMI  is  concerned  that 
.  Agency  is  willing  to  risk 
enc  iingerir.g  the  food  supply  or  forcing 
^-based  can  makers  to  surrender 

5  to  obtain  minuscule  gains  in 
1  Jational  Ambient  Air  Quality 
Staidards(NAAQS). 

Tbt  ■  Van  Camp  Study  by  Michael  Lnki^ 

hi  1986,  Michael  Lake  of  the  San 
Diego  County  Air  Pollution  Control 
District.  San  Diego,  California, 
presented  a  paper  entitled  "VOC 
Emission  Control  for  Can  End  Sealing 
Compounds:  A  Case  History."  This 
study  outlines  the  Van  Camp 
Company's  experience  in  testing, 
qualifying  and  running  water-based  end 


seal  compound.  It  also  broached  the 
possibility  of  using  add-on  equipment 
around  end  seal  application  operations. 
USEPA  cites  Van  Camp's  narrow 
experience  with  add-on  control 
equipment  and  water-based  end  seal 
compound  as  the  rationale  for  denying 
Ohio's  proposed  rules  3745-21-09 
(D)(1)(e)  and  (D)(2)(e). 

Add-On  Controls 

The  add-on  control  equipment 
referred  to  in  the  Lake  study  was  not 
installed  on  a  permanent  basis.  The  Van 
Camp  plant  managers  in  1987  told  CMI 
.  that  initial  tests  of  mock-up  add-on 
equipment  showed  the  s\  stem  was 
impractical  from  an  engineerint^  and 
production  standpoint.  The  Lake  study 
cites  three  very  serious  concerns  of  Van 
Camp  concerning  add-or  control 
equipm.ent: 

1.  The  prototype  VOC  containment/ 
capture  system  had  rot  been  tested 
under  rigorous,  extended-production 
conditions; 

2.  The  system  might  not  allow 
sufficient  visual  and  physical  access  by 
line  operators;  and 

3.  Carbon  adsorption  was  and  still  is 
an  unproven  technology  for  control  of 
VOC  emissions  from  can  end  sealing 
lines. 

CMI  asserts  that  a  theoretical  system 
which  did  not  prove  practical,  safe  or 
efficacious  should  not  be  used  as  a  basis 
for  USEPA  to  deny  a  reasonable 
regulatory  action  by  Ohio's 
environmental  authority. 

Watar-Based  End  Seal  Compound 

The  use  of  the  Van  Qimp  Study  on 
water-based  end  seal  compound  to  deny 
relaxation  of  the  Ohio  VOC  limits 
wrongly  assumes  these  test  conditions 
are  acceptable  to  qualify  end  sen! 
compound  for  other  types  of  packs  and 
containers.  The  process  required  to 
safely  qualify  a  new  end  seal  compound 
is  linked  to  different  packing  and  food 
conditions.  As  a  general  rule,  more 
testing  is  required  for  materials  which 
are  used  on  a  broad  basis. 

The  successful  use  of  a  water-based 
end  seal  compound  by  Van  Camp,  a 
division  of  the  Ralston  Purina  Company. 
is  limited  to  a  very  specific,  narrow 
category  of  food  products— tuna  and  pet 
food.  The  Ohio  can  manufacturers  who 
would  he  subject  to  this  rule  produce 
containers  for  a  wide  variety  of 
products,  including  baby  food,  soups 
and  vegetables. 

For  USEPA  to  assume  that  unifonnity 
exists  between  the  processes  which  Van 
Camp  and  Ohio  can  makers  use  to 
qualify  end  seal  compounds  is  to  short 
change  the  factors  which  are  necessary 
to  ensure  food  safety  and  shows  a 


considerable  lack  of  understanding  of 
the  delicate  nature  under  which  food  is 
processed  and  packaged.  CMI  is 
concerned  that  USEPA  is  willing  to  risk 
the  safety  of  the  American  food  supply 
in  order  to  obtain  minimal  gains  toward 
attainment  cf  the  N.AAQS  in  Ohio. 

Conclusion 

In  1984  and  1985.  CMI  and  its  Ohio- 
based  members  asked  OEPA  to  relax  the 
VOC  end  seal  limits  because  the\  could 
not  use  lower  solvent  end  si-al 
compound  with  the  complete  certainty 
that  food  safety  would  be  assured.  If  a 
catastrophic  failure  were  to  occur  in  a 
single  canned  product  which  resulted  in 
the  illness  or  death  of  a  consumer,  the 
integrity  of  all  canned  foods  would  he 
suspect. 

USEPA  Responsfr.  USEPA's  position 
on  these  issues  has  been  previously 
stated  in  the  response  to  Heekin's  and 
Central  States  Can's  comments.  In 
summary,  it  is  agreed  that  add-on 
control  has  not  been  demonstrated  to  be 
feasible  for  end  seal  compound 
application  operations.  However,  it  has 
not  been  documented  that  4.4  lbs/ga!!on 
is  the  most  stringent  limit  that  is 
feasible  for  food  can  end  seal 
compounds  in  general.  Furthermore,  the 
CMI  has  not  documented  the  effect  that 
food  safety  concerns  have  on  using  3.7 
lbs/gallon  end  seal  compounds.  For 
example,  if  CMI's  position  is  that  3.7 
Ibs'gallon  end  seal  compound  cannot  be 
used  with  canned  vegetables  (for 
example)  due  to  safety  reasons,  it  has 
not  supported  its  position. 

5.  OEPA  Submitted  Comments  on  July 
31. 1989 

Comment:  The  Michael  Lake  report 
(paper)  was  not  provided  to  OEPA 
during  OEPAs  public  hearing  on  the 
eventual  1986  rulemaking.  Therefore. 
OEPA  could  not  consider  such 
information.  Since  USEPA  has  added 
that  report  to  the  docket,  USEPA  must 
show  that  the  report,  which  pertain.'  to 
a  specific  plant  in  a  specific  food 
industry,  is  applicable  to  all  food 
industries  or  at  least  the  food  industrit?s 
in  Ohio. 

If  complying  end  sealing  compounds 
(at  the  "3.7"  level)  are  or  will  be 
available,  OEPA  asks  that  USEPA 
provide  some  guidance  on  the  proper 
date  for  compliance.  The  original  RACT 
regulations,  as  envisioned  by  USEPA, 
were  to  require  compliance  by  the  end 
of  1982  with  a  time  extension  up 
through  the  end  of  1985  for  some  can 
plants  where  adequately  justified.  The 
Michael  Lake  paper  shows  that  "it  may 
be  feasible  and  cost  effective  to  control 
VOC  emissions  at  the  line  with  carbon 
adsorption  or  incineration"  according  to 
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USEPA.  At  what  level  of  cost- 
effectiveness?  Does  that  transfer  to 
plants  in  Ohio? 

USEPA  Response:  It  is  OEPAs 
responsibility  to  demonstrate  that  4.4 
lbs/gallon  is  the  most  stringent  limit 
that  is  feasible  for  food  can  end  seal 
compounds.  OEPA  provides  no  basis  for 
its  statement  that  "U.S.  EPA  must  show 
that  the  report,  which  pertains  to  a 
specific  plant  in  a  specific  food 
industrv',  is  applicable  to  all  food 
industries  or  at  least  the  food  industries 
in  Ohio."  It  would  be  appropriate  for 
Ohio  to  provide  adequate  support  for  a 
relaxation  that  would  make  its  limit  the 
least  stringent  in  the  country.  Similarly, 
additional  time  to  achieve  compliance 
with  Ohio's  end  seal  limit  will  only  be 
considered  by  USEPA  if  it  is  proposed 
and  submitted  by  OEPA.  As  stated 
previously.  USEPA  agrees  that  add-on 
control  is  not  feasible  for  this  operation. 
Therefore,  the  cost-effectiveness  issue  is 
moot. 

2.  Cutback  and  Emulsified  Asphalt- 
Rule  3745-21-09(\')(4) 

A.  Proposed  Action 

Ohio  added  paragraph  3745-21- 
09(N)(4)  to  establish  recordkeeping 
requirements  for  those  persons  using  or 
applying  cutback  asphalt  or  emulsified 
asphalt  during  the  period  from  May  15 
through  September  15. 

USEPA  proposed  disapproval  because 
these  recordkeeping  requirements  are 
inadequate  in  that  they  do  not  apply  to 
the  appropriate  SIP  period  of  April  15 
through  October  15.  Although  in  its 
State  regulations,  Ohio  currently  has  an 
exemption  period  of  September  15 
through  May  15,  USEPA  disapproved 
that  extended  exemption  period  when  it 
was  submitted  as  a  SIP  revision.  54  FR 
1934.  The  applicable  SIP  exemption 
period  is  October  15  through  April  15 

Under  the  current  USEPA  approved 
regulations,  the  use  or  application  of 
cutback  asphalt  or  emulsified  asphalt 
during  October  15  through  April  15  is 
exempt  from  limitations.  Thus,  the 
recordkeeping  requirements  are 
necessary  for  the  remaining  period; 
April  15  through  October  15. 

B  Comments 

OEPA 's  July  31.  1989  Comment:  The 
recordkeeping  requirements  and  the 
September  15  through  May  15 
exemption  period  are  considered 
adequate  in  light  of  the  USEPA  Region 
Vis  proposed  approval  of  the  Texas 
regulation  which  had  a  September  15 
through  April  15  exemption  period  in  a 
much  warmer  spring-fall  period. 

USEPA  Response:  Paragraph  3745- 
21-09(N)(4)  only  deals  with 


recordkeeping  requirements  and  not 
when  cutback  asphalt  is  allowed  to  be 
used.  Ohio's  Federally  approved  SIP 
does  not  allow  cutback  asphalt  to  be 
used  from  April  15  through  October  15. 
Unless  and  until  the  exemption  period 
is  changed  (in  3745-21-09(N)(3)),  the 
recording  requirements  must  reflect  the 
SIP  requirements.  Therefore,  Paragraph 
3745-21-09(N)(4)  should  be  finally 
disapproved. 

3.  Cutback  and  Emulsified  Asphalt- 
Rule  3745-21-09{N){3)(e) 

A.  Proposed  Action 

This  paragraph  states  that  the  control 
requirements  of  (N)(l)  and  (Nj(2)  shall 
not  apply: 

To  the  use  or  application  by  hand  of 
any  cutback  asphalt  or  emulsified 
asphalt  for  patching  or  crack  sealing, 
provided  the  maximum  daily  usage  is 
less  than  one  thousand  gallons /or  any 
vvorA:  cre:v. 

USEP,^  proposed  to  disapprove  this 
exemption  (without  the  underlined 
words)  on  March  6,  1985  (and  finally 
disapproved  this  e.xemption  on  January 
18,  1989  (54  FR  19:^4)).  and  proposed  to 
disapprove  the  rule  as  revised  in  the 
May  30,  1989  Federal  Register.  This 
exemption  is  supported  by  a  November 
3,  1982,  letter  from  the  Ohio  Department 
of  Transportation  which  states  that  "Our 
attempts  at  using  emulsified  asphalt  as 
crack  sealers  have  not  generally  been 
satisfactory."  The  County  Engineers 
Association  of  Ohio,  in  a  June  22,  1982. 
letter,  requested  OEPA  to  "Permit  use  of 
cutback  asphalt  for  patching  up  to  a 
usage  not  to  exceed  2,000  gallons  per 
day  at  any  time  of  the  year".  The  County 
Engineers  stated  that  this  requested 
change  "would  improve  the  efficiency 
and  economy  of  road  paving  and 
maintenance  work." 

The  language  added  to  the  end  of 
(N)(3)(e)  clarifies  the  exemption. 
However,  this  clarifying  language  could 
result  in  substantially  increased  VOC 
emissions  because  it  clarifies  that  the 
one  thousand  gallons  per  day  refers  to 
each  work  crew.  Therefore,  this 
clarifying  language,  and  the  supporting 
documentation,  does  not  change 
USEPA's  position  on  this  exemption,  for 
which  an  adequate  basis  has  not  been 
provided.  USEPA  informed  OEPA  of 
this  in  its  September  17.  1985.  comment 
letter. 

B.  Comments 

OEPA 's  July  31.  1989  Comment:  The 
hand  application  exemption  for  crack 
sealers  and  road  patching  conforms  to 
the  best  judgement  of  the  engineering 
staff  at  the  Ohio  Department  of 
Transportation  and  the  County 


Engineers  Association  of  Ohio.  Ohio's 
record  in  the  conversion  to  acceptable 
emulsified  asphalts  is  above  the  median 
level  of  the  35  regulated  States.  This 
exemption  is  certainly  minor  when 
considering  this  fact. 

USEPA  Response:  Ohio's  ratio  of 
emulsified  to  cutback  asphalt  used  in 
1987  is  not  a  valid  basis  for  exempting 
the  hand  application  of  cutback  asphalt. 
This  exemption  is  inconsistent  with 
USEPA  guidance  and  its  previous 
determination  of  R.-\CT.  Ohio  has  not 
adequately  demonstrated  that  this 
revised  language  causes  this  exemption 
to  constitute  RACT  and  it  has  provided 
no  data  on  the  amount  of  additional 
cutback  asphalt  that  is  used  in  the  ozcne 
season  as  a  rt^sult  of  the  exf-mption. 

4.  Miscellaneous  Metals-Rule  3745-21- 
09(U)(l)(a)(vii) 

A.  Proposed  Action 

This  paragraph  establishes  a 
limitation  of  4.8  lbs  VOC/gallon  of 
coating,  excluding  water,  for  a  heat 
resistant,  anti-corrosion  coating  applied 
to  the  interior  of  a  motor  vehicle 
directly  above  the  catalytic  converter. 
This  revision  was  proposed  for 
disapproval  because  it  is  a  relaxation  of 
approved  VOC  emission  limits  in  Ohio's 
ozone  SIP  and  Ohio  has  not  made  a 
demonstration  that  this  relaxation  will 
not  interfere  with  attainment  and/or 
maintenance  of  the  ozone  NAAQS. 
Furthermore,  the  July  29.  1983. 
memorandum  titled  "Source  Specific 
SIP  Revisions"  by  Sheldon  Meyers, 
former  Director  of  Air  Quality  Planning 
and  Standards,  addresses  the  issue  of 
VOC  SIP  relaxations.  This  memorandum 
states  that  approval  of  such  a  relaxation 
would  require  a  data  base  and  modeling 
demonstration  consistent  with  that 
applied  in  extension  areas.  The  sources 
subject  to  this  relaxation  are  located  in 
Lordstown  and  Dayton,  Ohio.  There 
have  not  been  any  revised  attainment 
demonstrations,  consistent  with  those 
done  for  extension  areas,  submitted  for 
these  areas. 

R.  Comments 

OEPA 's  July  31.1989  Comment:  The 
required  demonstration  will  be  made  as 
part  of  the  upcoming  post-1987  ozone 
SIP  submissions.  USEPA  is  asked  to 
accept  such  commitment  on  the  part  of 
OEPA.  Region  VI  has  accepted  such 
commitment  for  a  future  SIP  impact 
assessment  at  54  FR  23672  on  June  2, 
1989  (regarding  Vulcan  Materials 
Company,  Geismar  Chemicals  Plant). 

USEPA  Response:  This  requested  rule 
relaxation  is  being  reproposed  in  a 
separate  Federal  Register  notice  which 
deals  with  corrections  to  Ohio's  VOC 
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rules  (as  required  by  the  Clean  Air  Act. 
as  amended  in  1990).  The  reason  for  this 
reproposal  is  that  the  reveiant  policy 
has  changed  with  the  Amended  Act. 

5.  Architectural  Aluminura  Coating- 
Rule  3745-21-09  (U)(l)(a)(viii) 

A.  Proposed  Action 

The  VOC  requirement  in  this 
paragraph  estabhshes  a  limitation  of  6.2 
lbs  VOC/gallon  of  coating  excluding 
water  for  high  performance  architectural 
aluminum  coatings.  OEPA  considers 
this  limitation  to  constitute  RACT.  This 
relaxation  is  supported  by  a  September 

6.  1985,  letter  from  Reynolds 
Aluminum,  to  OEPA.  This  letter  states 
that  "We  have  been  unable  to  convert 
our  High  Performance  Architectural 
Aluminum  Coatings  to  a  low  solvent 
formulation."  Reynolds  attached  a 
DecembtT  6, 1984.  letter  from  PPG 
which  states  that  its  efforts  to  develop 
compliant  coatings  for  the  architectural 
and  recreational  vehicle  markets  have 
been  unsuccessful.  USEPA  proposed  to 
disapprove  this  relaxation  because 
OEPA  has  neither  documented  the 
infeasibility  of  add-on  control  nor  the 
potential  use  of  powder  coatings.  Three 
of  these  suppliers,  Armstrong  Products, 
Fuller  O'Brien,  and  Polymer 
Corpwration.  expect  their  coatings  to 
pass  the  5  year  exposure  test.  Some  of 
these  are  currently  in  the  third  or  fourth 
year  of  their  5-year  testing  period. 
Therefore,  a  permanent  relaxation  for 
high  performance  architectural 
aluminum  coatings  is  not  approvable. 

B.  Comments 

i  OEPA 's  July  31.  1989  Comment:  The 
USEPA  purported  availability  of 
compliant  coatings  for  high  performance 
architeciural  aluminum  coatings  at  3.5 
lbs  VOC  per  gallon  from  Armstrong 
Products,  Fuller  O'Brien,  and  Polymer 
Corporation  should  be  documented  in 
the  docket.  If  a  permanent  relaxation  is 
not  appropriate,  does  USEPA 
recommend  a  relaxation  for  a  spticific 
year  (e.g.,  up  to  1989  or  1990)? 

VSEPA  Response:  Documentation  of 
USEPA "s  conversations  with  powder 
coating  suppliers  is  in  the  Docket.  The 
CTGs  and  Ohio  SIP  establish  the 
presumptive  RACT  for  this  source 
category.  Ohio's  comments  provide  no 
support  for  its  proposed  relaxation. 
USEPA  is  only  able  to  take  actions  on 
proposed  SIP  revisions  that  are 
submitted  to  it.  USEPA  will  evaluate  the 
merits  of  a  compliance  date  extension  if 
submitted  and  supported  by  OEPA. 
Therefore,  USEPA  is  disapproving  this 
relaxation. 


Final  Action 

OEPA  had  proposed  a  number  of 
revisions  to  its  RACT  I.  RACT  II,  and 
general  VOC  rules.  These  are  contained 
in  OAC  Chapter  3745-21-01. 
Definitions;  OAC  Chapter  3745-21-04, 
Compliance  and  Schedules;  OAC 
Chapter  3745-21-09,  Emission  Limits; 
and  OAC  Chapter  3745-21-10,  Test 
Methods.  A  listing  and  short  description 
of  all  of  these  revisions  are  in  USEPA's 
technical  support  documents,  dated  July 
14.  1986,  September  23. 1986,  and  July 
27,  1988.  Many  of  these  revisions  are 
minor. 

Ohio  submitted  these  regulations  in 
1986  in  order  to  meet  the  RACT 
requirement  of  the  pre-amended  Act 
and  USEPA  reviewed  this  submittal 
against  the  general  RACT  requirement  of 
the  preamended  Act.  1977  Act  §  172.54 
FR  22915  (May  30.  1989).  Since  USEPA 
did  not  issue  a  SIP  call  with  resp)ect  to 
the  elements  of  this  submittal,  these 
revisions  are  not  required  under  the 
section  182(a)(2)(A)  RACT  fix-up 
requirement  of  the  Act.  However, 
amended  section  172  retains  a  general 
requirement  that  States  must  adopt 
RACT  for  nonattainment  areas. 
Therefore,  USEPA  is  taking  final  partial 
approval  action  as  proposed  under 
Section  110  and  Part  D  of  the  Amended 
Act,  with  the  exception  of  the  following: 

1.  USEPA  is  disapproving  the 
proposed  relaxation  for  food  can  end 
sealing  compounds  in  3745-21- 
09(D)(1)(e)  (from  3.7  to  4.4  lbs  VOC/gal). 

2.  USEPA  is  disapproving  the 
proposed  revision  to  the  exemption,  as 
well  as  the  entire  exemption  in  3745- 
21-09(N)(3)(e)  for  the  application  by 
hand  of  any  cutback  asphalt  or 
emulsified  asphalt  for  patching  or  crack 
sealing.  In  addition.  USEPA  is 
disapproving  the  recordkeeping 
requirements  in  3745-2 1-09(N)( 4) 
because  they  are  inadequate  with 
respect  to  the  time  period  during  which 
records  are  required. 

3.  USEPA  is  disapproving  the 
relaxation  (from  3.5  to  6.2  lbs  VOCga!) 
for  high  performance  ar{;hitec1ural 
aluminum  coatings  in  3745-21-09 
(U){l)(a)(viii). 

4.  In  the  proposed  rulemaking  for  this 
revision  published  at  54  FR  22915  (May 
30.  1989),  USEPA  proposed  to  take  no 
action  on  the  exemption  for  new  sources 
in  3745-21-09(U)(2)(n.  USEPA  believes 
that  the  Amended  Clean  Air  Act  affects 
this  element  and  will  repropose  action 
on  it  consistent  with  the  amended  Act 

in  a  separate  Federal  Register 
document. 

5.  In  the  May  30, 1989,  proposed 
rulemaking  for  this  revision.  USEPA 
proposed  to  disapprove  the  relaxation 


for  miscellaneous  metals  in  3745-21-09 
(U)(l)(a)(vii).  This  requested  rule 
relaxation  will  be  reproposed  in  a 
separate  Federal  Register  notice  because 
the  relevant  policy  has  changed  with  the 
Amended  Act. 

As  stated  earlier,  Ohio's  April  9,  1986. 
State  submittal  included  new  VOC 
regulations  for  additional  RACT  III 
source  categories  not  specifically 
covered  by  Ohio's  existing  rules  and  a 
site-specific  revision  for  the  Huffy 
Corporation.  This  Federal  Register 
document  does  not  address  these  other 
elements  of  the  April  9.  1986.  submittal. 
This  notice  also  does  not  address  those 
amendments  to  the  ozone  SIP  that  were 
previously  submitted  on  March  28, 
1983,  to  USEPA  and  for  which  final 
rulemaking  was  taken  on  January  18. 
1989  (54  FR  1934). 

Under  Executive  Order  12866.  this 
action  is  not  significant.  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  5,  1994. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  Judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  io 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Ohio  was  approved  by  the  Director  of  the 
Federal  Rtgislbr  on  July  1.  1982. 

Dated:  April  13.  1994. 
Carol  M.  Browner. 
Administrator. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52-APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 
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Subpart  KK— Ohio 

2.  Section  52.1870  is  amended  by 
adding  paragraph  (c)(90)  to  read  a.s 
follows: 

§52.1370    Identiflcation  of  plan. 

*  •  «  ft  • 

(c)*   •   • 

(90)  On  April  9,  lP«fi,  the  Ohio 
Knvirontnental  Protoction  Agency 
(OEPA)  .submittf  d  amendments  to  the 
Ohio  Administrative  Code  (OAC) 
Chapter  3745-21.  The  amendments  are 
embodied  in  the  following  OAC 
regulations:  Dofinitions.  Rule  3743-21- 
01;  Attainment  dates  and  compliance 
time  schedules.  Rule  3745-21-04: 
Control  of  emissions  of  volatile  orf;a!ii< 
compounds  from  stationary  sources. 
Rulo  3745-21-09;  and  Compliance  lest 
methods  end  procedures.  Rule  374.5- 
21-10.  USEPA  is  approving  these 
amendments  with  the  following 
exceptions:  The  proposed  relaxation  for 
food  can  end  sealing  compounds  in 
3745-21-09(D)(l)(ej  and  (D)(2)(e)  (from 
3.7  to  4.4  lbs  VCC/gallon);  the  proposed 
revision  to  the  exemption  in  3745-21- 
09(N)(3)(e)  for  the  application  by  hnnd 
of  any  cutback  asphalt  or  emulsified 
asphalt  for  patching  or  (jack  sealing:  the 
recordkeeping  requirements  in  3745- 
21-09(N)(4);  the  relaxation  from  3.5  to 
6.2  lbs  VOC/gallon  for  high  performance 
artiiittjctural  afuminum  coatings  in 
3745-21-09(U)il)(a)(viii);  the 
exemption  for  new  sources  in  3745-21- 
09(U)(2)(f);  and  the  relaxation  for 
nnstellaneous  metals  coatings  in  3745- 
21-09(lJ)(l)(a)(vii). 

(i)  Incorporation  by  reference. 

(A)  Amendments  to  Ohio 
Admini.<;trative  Code  Rule  374.5-21-01. 
effective  on  May  9.  1986. 

(B)  Amendments  to  Ohio 
.Administrative  Code  Rule  374.5-21-04. 
effective  on  May  9.  1986. 

(C)  Amendments  to  Ohio 
Admii'istrative  Code  Rule  3745-21-09. 
effective  en  May  9,  1986.  except  f<ir: 

(!)  3745-21-69(D)(l)(e)  and  (D)(2)(e) 
(proposed  r*:laxation  for  food  am  end 
SKaling); 

(2)  3745-2  l-0<^(N)(3)(e)  (proposed 
revision  to  the  exemption  for  the 
application  by  hand  of  any  cutback  or 
emulsified  asphalt  for  pntc  hing  crack 
sealing); 

(3)  3745-21 -09(NH4)  (recordkeeping 
requirements); 

(^4)  3745-2i-09iU)(l)(a)(viii) 
(relaxation  from  3.5  to  6.2  lbs  VOC  gal 
for  high  perfonnance  arciiilectural 
aluminum  coatings); 

(5)  3745-21-09(U)(2)(f)  (the 
exemption  for  new  sources);  and 

(6)  3745-21-09(U)(l)(a)(vii) 
(relaxation  for  miscellaneous  metal 
coatings). 


(D)  Amendments  to  Ohio 
Administrative  Code  Rule  3745-21-10. 
effective  May  9,  1996. 

iFK  D<k:.  94-10e52  Filed  5-3-94;  8.45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[PP  Docket  No.  93-253.  FCC  94-61] 

Irriplementation  of  Competitiwe  Bidding 

AGENCiT:  Federal  Communications 

Coniinission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  has  adopted 
Riles  establishing  general  prcjcedures 
that  will  apply  whenever  it  employs  a 
system  of  competitive  bidding 
("auctions")  to  choose  Lorn  among 
mutually  exclusive  applications  for 
certain  initial  licenses.  This  action  is 
taken  to  implement  section  309(j)  of  the 
Communications  Act  of  1934,  as 
amended.  Procedures  applicable  to 
specific  services  will  be  determined  in 
future  Reports  and  Orders.  The  new 
rules  will  promote  the  development  and 
rapid  deployment  of  new  technologit^. 
products,  and  services  for  the  benefit  of 
the  public,  including  those  Residing  in 
rural  areas.  These  rules  also  will 
promote  economic  opportunity  and 
competition,  and  disseminate  licenses 
among  a  wide  variety  of  applicant.s. 
including  small  businesses,  rural 
telephone  companies,  and  businesses 
owned  by  members  of  minority  groups 
and  women.  Tliis  a<:tion  will  provide 
nrovcry  for  the  public  of  a  portion  of 
the  value  of  the  public  spe<:tnnn  made 
cviiilable  for  commercial  use. 
EFFECTIVE  DATE:  Juno  3.  1994. 
FOR  FURTHER  (NFORMATIOM  CONTACT: 
Ton;  Simmons,  Office  of  Plans  and 
Haiicy.  (202)418-2030. 
SUPPUEMEfTTARY  INFORMATION;  This  is  a 
s;:inr.iary  of  the  Commission's  Set.ond 
Report  and  Order.  PP  Docket  No.  93- 
253.  adopted  March  8,  1994,  and 
relea.sed  April  20,  1994.  The  full  text  of 
this  Second  Report  and  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Do<:kHts  Branch,  Room  230.  1919  M 
Simei  NW.,  Washington.  DC.  The 
complete  text  may  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Service. 
Lie.  2100  M  Street  NW..  suite  140. 
Washington,  DC  20037.  telephone  (202) 
857-3800. 


Paperwork  Reduction  Act 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection  rer^uest 
to  OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
44  U.S.C.  3507.  Persons  wishing  to 
i:oniment  on  this  information  collet;*.ioii 
!;hould  contact  I'imothy  Fain.  Office  of 
Management  and  Budget.  Room  3225, 
New  Executive  Office  Buildinj?,. 
Washingfon,  IX  2C503,  (202)  395-3.561. 
For  further  ii;formation,  ( ontact  Judy 
Coley,  Federal  Communicxitions 
Commission.  (202)  632-7513. 

Pl'ja>e  note:  The  Commission  has 
reijiiosted  eme'7;ency  review  of  this 
collection  by  May  6.  1094.  under  the 
provisions  of  5  CFR  1320.1R. 

Title:  Implementation  of  Section 
.109(j)  of  the  Communications  Act — 
Computitivc  Bidding,  Second  Rep  ort 
and  Order.  PP  Docket  No.  93-253 

A.ction:  New  collections. 

liespondcnts:  Individuals.  s!..te  or 
local  governments,  non-profit 
organiz.^.tions,  business  or  other  for- 
profit  entities,  including  small  business. 

Frequency  of  reaponse:  On  o<:casion. 

Estimated  Annua!  Burden: 


Esti- 

NoiTV- 

mated 

Esti- 

ber of 

aver- 

mated 

SectiOH'tofms 

re- 

age 

annual 

spond- 

tiours 

re- 

ents 

per  re- 
sponse 

sponses 

FCC  Form  1 75 

6.400 

.50 

3,200 

ttection 

1.2105(a)(2) 

('HiM  

6.400 

.50 

3.200 

Section  1.2107 

4.700 

1.00 

4.700 

Section  '2108 

2.360 

20.00 

47,000 

Section  1.2111 

100 

.50 

50 

FCC  Form 

175-5 

2.70C 

.25 

675 

Microlcfie  Req 

6,400 

2.00 

^2.800 

Total  Annual 

Burden; 

71.525. 

Ntreds  and  Uses:  In  the  Sw:ond  Report 
fliid  Order  in  PP  Do<.kel  No.  93-2.53,  th« 
Commission  has  amended  47  CFR  part 
1  to  add  a  new  Subpart  Q  which 
contains  the  gencial  r.^les  and 
n^qciicmenls  governing  the  competitive 
bidding  proce.ss  for  certain  initial 
licenses.  Applicants  are  requin:d  to  file 
certain  information  .so  that  the 
Commission  can  determine  whether  the 
applicants  are  legally,  technically,  and 
financially  qualified  to  be  licensed. 
Affected  public  are  any  meml>er  of  the 
public  who  wants  to  bt^come  a  licensee. 
The  foregoing  estimates  include  the 
time  for  reviewing  instructions, 
searching  exi.sting  data  sources, 
gathering  and  maintaining  the  data 
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needed,  and  completing  and  reviewing 
the  burden  estimates  or  any  other  aspect 
of  the  collection  of  information 
including  suggestions  for  reducing  the 
burden  to  the  Federal  Communications 
Cfjmmission  Records  Management 
Division,  Paperwork  Reduction  project, 
Washington,  DC  20554  and  to  the  Office 
of  the  Management  and  Budget 
Paperwork  reduction  project. 
Washington.  DC  20503. 

Siunmary  of  Second  Report  and  Order 
Introduction 

jl.  In  this  Second  Report  and  Order, 
w|9  prescribe  general  mles  and 
pjocediires  to  implement  the 
Commission's  new  authority  under 
Section  309(jl  of  the  Communications 
Act  of  1934.  as  amended,  to  use 
competitive  bidding  to  award  licenses 
fen-  use  of  the  radio  spet.trum.  In  the 
futjiire,  in  subsequent  Report!)  and 
Oders,  specific  mles  within  the  scope 
ol  these  general  rules  will  be  adopted 
fori  each  service  subject  to  competitive 
bidding. 

2.  A  voluminous  iii;mber  of  comments 
ar  fl  reply  comments  were  filed  by 
interested  parties  in  response  to  the 

N  jlice  of  Proposed  Rule  Making  (58  FR 
5'  ^89  (October  15,  19931)  in  this  dfxket. 
These  comments  address  the  manv 
picjposals  made  in  the  Notice. 

Eligibility  of  License  Applications  for 
Competitive  Bidding 

3.  The  Commission  will  use 
ccjilipetitive  bidding  to  award  licenses 
Ofily  when  the  statutor\'  criteria  for 
aiicfionability  set  forth  in  Section  30f^{j) 
of  rhe  Communications  Act  are  met'. 
First,  there  must  be  mutually  exclusive 
apjpiications  for  an  initial  license  or 
cofistruction  pennit.  Second,  the  service 
applied  for  must  principally  involve  the 
transmission  or  reception  of 

coin municat ions  ser\'ices  to  subscribers 
fof  compensation.  Applying  these 
criteria,  the  Commission  determined 
th&t  mutually  exclusive  licenses  in  the 
Inleraciive  Video  Data  Service  (IVDS). 
the  Personal  Communications  Services, 
most  of  the  Public  Mobile  Ser\'ices,  the 
Multipoint  Distribution  Service,  the 
Multichannel  Muhipoinf  Distribution 
Service,  the  Specialized  Mobile  Radio 
Service,  Marine  Public  Coast  Stations 
and  for  exclusive  frequencies  above  900 
MHz  in  the  Private  Carrier  Paging 
SeK'ice  should  be  awarded  through 
competitive  bidding. 

4.  Because  licensees  in  the  Broadcast 
Radio  and  Broadcast  Television 
Services,  Maritime  Operational  Fixed 
Stations,  Personal  Radio  Services 
(except  rVDS),  certain  Private  Land 
Mobile  Radio  Services  and  certain  other 


ser\ices  do  not  receive  compensation 
from  subscribers,  these  services  are 
excluded  from  the  comf)etitive  bidding 
process.  The  following  kinds  of 
applications  are  not  subject  to 
competitive  bidding:  Applications  for 
renewal  of  licenses,  most  applications 
for  modification,  applications  for 
subsidiary  communications  services, 
and  applications  for  frequencies  used  as 
intermediate  links  in  the  provision  of 
service. 

Competitive  Bidding  Design  Options 

5.  We  adopt  simuhaneous  multiple 
round  auctions  as  our  primary  auction 
methodology.  However,  as  the  record 
convinces  us  that  there  is  no  single 
competitive  bidding  design  that  is 
optimal  for  all  auctionable  ser\  ices  and 
because  Congre.ss  directed  us  to  design 
and  test  multiple  alternative 
methodologies,  we  have  provided 
alternative  methods  from  which  to 
choose  under  appropriate 
circumstances.  The  alternative  design 
options  are  single  round  sealed  bid 
auctions  (either  sequential  or 
simultaneous)  and  sequential  oral 
auctions. 

6.  The  two  primary  charaderi.stics 
that  will  determine  the  choice  of 
auction  design  are:  (l)  The  degree  to 
which  licenses  are  interdependent,  and 
(2)  whether  the  expec;ted  license  values 
are  high  or  low.  Because  we  expecl  most 
licenses  to  be  of  high  value  and 
interdependent,  the  simuhaneous 
multiple  round  auction  is  our  preferred 
auction  design.  The  Commission  will 
select  the  competitive  bidding  design  to 
be  used  in  aucticming  particular  licenses 
on  a  service-specific  basis. 
Combinatorial  bidding,  which  may  be 
used  with  any  type  of  auction,  is  also 
authorized  for  use  as  a  competitive 
bidding  mechanism. 

Procedures  to  Implement  the 
Competitive  Bidding  Designs 

7.  To  efficiently  implement  the 
competitive  bidding  designs,  we  must 
specify  certain  auction  procedures.  We 
will  choose  from  these  procedures  and 
iiicorporale  them  into  the  service- 
specific  rules  that  we  will  adopt  in  the 
future. 

8.  Sequtmcing.  We  will  choose  the 
sequence  of  what  is  auctioned.  The 
importance  of  the  choice  of  .sequence 
increases  with  the  degree  of 
interdependence  among  the  items 
auctioned  in  sequences.  We  intend  to 
minimize  the  importance  of  the  choice 
of  sequence  by  aucrtioning  licenses 
sequentially  only  when  there  is  not  a 
high  degree  of  value  interdependence 
across  the  licenses  or  groups  that  are 
offered  in  sequence. 


9.  Duration  of  bidding  rounds.  In 
simultaneous  multiple  round  auctions, 
bids  can  be  submitted  continuously 

vk  ith  the  high  bids  announced  at  the  end 
of  each  round.  With  discrete  rounds,  the 
Commission  can  more  readily  control 
the  pace  at  which  the  auction  proceeds. 
The  duration  of  bidding  rounds  and  the 
interval  between  rounds  in 
simultaneous  multiple  round  auctions 
may  be  varied  by  announcement  during 
the  course  of  an  auction.  We  generally 
intend  to  give  bidders  a  single  business 
day  to  submit  bids  and  intend  to 
conduct  a  new  bidding  round  each 
business  day.  but  we  may  choose  other 
round  lengths  and  intervals  between 
rounds. 

10.  Minimum  hid  incn-ments.  In 
multiple  round  auctions,  whether  they 
be  sequential  or  simultaneous,  the 
Commission  will  generally  specify 
minimum  bid  increments.  The  bid 
increment  is  the  amount  or  percentage 
by  which  the  bid  must  be  raised  above 
the  previous  round's  high  bid  in  order 
to  be  accepted  as  a  valid  bid  in  the 
current  round.  Imposing  a  minimum  bid 
increment  speeds  the  progress  of  the 
auction  and,  along  with  activity  and 
stopping  rules,  helps  to  ensure  that  the 
auction  comes  to  closure  within  a 
reasonable  period  of  time.  We  reserve 
the  right  to  specify  minimum  bid 
increments  in  dollar  terms  as  well  as  in 
percentage  terms.  We  also  may  vary  the 
minimum  bid  incremcmtswith  respec:t 
to  different  licenses  being  awardecfin 
one  auction. 

11.  Stopping  rulfs  for  multiplt-  round 
auctions.  Prior  to  each  multiple  round 
auction,  the  Commission  will  announce 
by  Public  Notice  a  stopping  rule  for 
determining  when  the  auction  is  over. 
We  seek  a  stopping  rule  that  will  (1) 
terminate  the  auction  in  a  reasonable 
period  of  time,  (2)  be  simple  and  clearly 
understood  by  participating  bidders  and 
observers  of  the  auction  process,  and  (3) 
in  the  case  of  simultaneous  auc:tions. 
dose  all  markets  at  approximately  the 
same  time  In  simultaneous  aucrtions, 
the  stopping  rules  must  also  specify 
whether  to  close  markets  individually  or 
simultaneously.  Hybrid  stopping  rules 
are  also  possible. 

12.  The  following  stopping  rules  are 
preferred:  (1)  When  auctioning  licenses 
one  at  a  time,  or  simultaneously  and 
closing  markets  one  at  a  time  bidding  on 
a  market  will  close  if  a  single  round 
passes  in  which  no  new  acceptable  bids 
{i.e..  no  bids  that  meet  any  applicable 
bid  incirement  rule)  are  submitted  for 
that  license;  (2)  when  auctioning 
licenses  simultaneously  and  closing 
markets  simultaneously — bidding  on  all 
m.irkets  will  close  if  a  single  round 
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pnsses  in  which  no  new  acceptable  bids 
are  submitted  for  any  licen.se. 

13.  ActivHy  rulrs.  To  en.siire  that 
simultaneous  auctions  with  our 
preferred  simultaneous  stoppinp,  rule 
close  within  a  reasonable  period  of  tinu-, 
an  activity  rule  is  likely  to  be  necessary 
to  prevent  bidders  from  waiting  until 
the  er.d  of  the  auction  before 
participating.  Where  we  decide  to 
employ  an  adivity  rule,  we  will  .seek 
one  that  (l)  moves  auctif.ns  along  at  an 
appropriate  speed,  (2)  provides  bidders 
with  sufficient  flexibility  to  pursue  a 
wide  range  of  alternative  bidding 
strategies,  and  (3)  is  simple  and  clearly 
understood  by  participating  biddt^rs. 

14.  When  the  Connnission  employs  a 
simultaneous  stopping  nile,  our 
preferred  adivity  rule  v\  ill  be  the  three 
stage  rule  proposed  by  Professors  Paul 
Milgrom  and  Robert  Wil.son.  Undi^r  this 
rule,  the  minimum  activity  level, 
nu-asured  as  a  fi-action  of  the  self 
dtthired  ma.ximum  eligibility,  would 
increase  during  the  course  of  the 
auction.  The  auciion  woisld  Ih'  dividtd 
into  three  stages.  During  the  Hn.t  stago 
of  the  auction,  bidders  would  tw 
rtKiuin^d  to  he  adive  on  licenses 

ent  t-.Tipassing  at  least  o.ie-lhird  of  tiu- 
MUz-pops  for  which  they  an;  eli^^'.iblc.  I;i 
the  second  s'.nge.  bidders  would  Im" 
required  fo  be .ictive  on  licfusss 
e:ico:np-issing  at  least  two-thirds  of  the 
MUr.-pops  for  which  thty  an.-eiigihle.  In 
the  third  stage,  bidders  uould  be 
rv(j\jifvd  to  bd  active  on  licenses 
en<:oii;passing  IttO  percent  of  the  MHz- 
pops  for  which  th*;y  a.'-c  eligible.  BiddtTs 
under  (his  rule  would  Ik;  reijuired  to 
meet  these  artix  ity  levt  Is  to  retain  the.r 
desir.'d  eligibility.  A  shortfall  in  activit) 
would  reduce  eligibility  levels 
nctordingly. 

15.  The  Commission  retains  the 
flexibiiity  to  choose  nmong  activity 
rules,  other  than  the  three  stage 
Milgrom- Wilson  rule,  on  a  case-by-<-.ase 
basis.  Those  include:  (1)  A  Milgrom- 
Wilson  rule  with  one  or  two  stages,  (2) 
a  nile  that  requires  bidders  to  be  active 
on  a  single  license,  (3)  a  rule  that 
requires  that  a  bidder's  at.tivity  level 
remain  within  a  single  range  throughout 
the  action.  (4|  a  rule  that  replaf:es  t;ie 
ma.ximum  allowed  bidding  levels  in  the 
Milgrom-Wilson  rule  with  a  bidding 
premium  for  exceeding  those 
maximums,  or  (5)  a  combination  of  the 
foregoing  rules.  We  conclude  that  a 
waiver  procedure  is  necessary  in 
conjunction  with  a  Milgrom-Wilson 
activity  rule.  Under  our  preferred 
option,  bidders  will  be  permitted  five 
automatic  waivers  of  the  minimum 
activity  requirement  during  the  course 
of  an  auction. 


ir>.  Bid  ivithdrannl  and  df fault 
pfnalties.  If  a  high  bid  is  withdrawn 
prior  to  the  close  of  a  simultajieous 
round  auction,  the  Conmiission  will 
impose  a  penalty  equal  to  the  diffunMict! 
between  the  withdrauTi  bid  and  the 
a.'iiount  of  the  winning  bid  the  nevt  tin\e 
the  license  is  offered  by  the 
Commission.  No  withdrawal  penalty 
will  beas.sessed  if  the  subst>qiient 
winning  bid  exceeds  the  withdrawn  bid 
If  a  vviiiningbidder  defaults  after  the 
close  of  suf;h  an  auction,  the  defaulting 
bidder  will  be  required  to  p-:iv  tlie 
foregoing  peiialty  plus  an  addition.il 
penally  equal  to  three  percent  of  the 
amount  of  th<;  winning  bid  the  iie\t  t):iie 
the  license  ;"-  offered  by  the  Commission 
or  three  percent  of  the  amount  of  the 
detauiting  bidder's  biil,  'Ahictiever  is 
!e-<s. 

1 7.  In  the  case  of  open  outcry 
a;u;tioris.  the  Commi.ssion  may  ch<)osH 
not  to  impose  any  penalty  for  bid 
withdrawal  during  the  course  of  an 
auv.tion  a;id  instead  rely  only  on  the 
default  pen.Tlty  to  discourage  insincere 
bidding.  The  default  pen'^lty  will  be 
.is.sessed  if  a  bidder  fails  to  m<il.'.i  the 
iSi.w.x  payment  on  v,  I'cen.'^e.  falls  to  pay 
lor  a  li'.eiise  or  i.s  di'^qualified  .ifler  the 
close  of  an  t.iction.  h;  coi'.ne«.iion  with. 
Hingie  round  bidding,  only  the  !;osi!; 
pe;'-.il«y  (-md  not  'he  additional  tluve 
pen;ent  penalty)  would  ge!';er,ilK'  n|plv 

IS.  /?/.-i'('a.s»'  of  Bid  Ir.jnr.natinn.  We 
v\ill  .Ti'.nour.ce  biddt-i  uientificr^tiun 
nu:r.bt>rs  and  bid  amounts  during  tiie 
i;ourse  of  an  auction,  but  not  the 
identities  of  b:dders,  to  avoid  O'.ttii!:;:! 
maiiipuiiilion  and  cc'Iasion  ai.tong 
bidders. 

19.  Drlny.  5ij.\'p<',-;.s,'(j;!  nrCiiiuviliitinn 
iif  Auctir.n.  By  Public  Notice  or  by 
announctrment  during  an  au(.tion.  the 
Commission  may  delay,  suspend  or 
cancel  an  auction  in  the  event  of  a 
naturid  disaster,  tetiinical  obstacle, 
evidence  of  auction  security  breach, 
unlawful  bidding  activity, 
administrative  necessity,  or  for  any 
other  reason  that  affects  the  fair  and 
competitive  conduct  of  the  competitive 
bidding.  In  such  ca.ses,  the  Commission 
nuiy.  at  its  sole  discrt'tion,  resume  the 
auction  starling  from  the  beginning  of 
the  current  or  some  p.t'vious  round  or 
may  cancel  the  audion  in  its  entirety. 

Fre-Auction  Procedures  and  Bidder  and 
License  Qualification 

20.  To  streamline  the  prot:essing  of 
auction  applications  and  ensure  that 
bidders  and  licensees  ere  qualified,  we 
are  adopting  the  following  procedures 
Usually,  no  less  than  75  days  before 
each  scheduled  audion,  the 
Commission  will  release  a  Public  Notice 
announcing  the  auction.  The  initial 


Public  Notit.e  will  normally  contain 
information  such  as  the  licenses  to  be 
auctioned  and  the  time,  place  and 
metliod  of  competitive  bidding  to  be 
u.sed.  including  applicable  bid 
withdrawal  procedures  and  penalties, 
stopping  rules  and  activity  rules. 

21.  The  initial  Public  Notice  will  also 
spw;ify  filing  windows  for  short-form 
applications  (;io  long  fonn  applications 
are  to  be  filed  at  this  uti-.i^v  of  the 
competitive  bidding  applic.ation 
procedure)  and  bidder  certifijations, 
filing  fees,  upfront  and  dov.-n  payments 
,\pplications  filed  bef.^r*}  or  after  the 
dates  specified  in  the  Public  Notice  will 
not  be  accepted  by  t.he  Commission. 
.Applic'tions  submitted  after  the 
deadline  specified  will  be  dismi  .-ied 
with  prejudice.  A.i  auction  information 
[/acL^ge  will  be  made  a'.ailable  to 
prospective  bid'ler^.  after  thu  release  ot 
the  ii-,itiai  Pitblic  Notice.  SU.=;htly 
difert'Ot  pro'edures  will  f.pply  when 
tile  rules  permit  applicants  ;•.)  submit 
long  form  t:ppli<.titions  after  the 
ocrurrtince  or  nonoccurrence  of  t.erlain 
ever.ts  (eg  .  pa.^sage  of  time  and  f.iiiure 
to  serve  a  p;ii1ica!ar  nre.i). 

21.  The  shon-fonn  applications  and 
bidd'-r  certitlcPlions  uit!  norn.a'ly 
require  appli;  ants  to  p.'ovide  the 
following  information:  (l)  The  li^en:;fc(s) 
for  v.'hich  the  opplicant  wisiies  to  bid. 
(21  ;:i'.' appiicnnt's  name.  (.1)  tlio  identity 
of  the  petsor.fsi  a;ithori?.ed  io  bid.  (4) 
i:ert:fi(.;;liqns  that  the  i.pplicant  is 
legally,  techiiicp.ily.  fiiiam  iaily.  and 
otiiiTwist;  qualified,  and  (5)  t:trt!*":t;atior". 
thiit  the  appiiiaiii  ^^atisfies  any  fir.'.nrial 
qualification  requiren.ents  fir  the 
scrv  ii.f;  in  que.stion.  .■\pplicar.ts  six.'kiuiJ 
to  file  ai  de.signatid  enli'ios  eligible  for 
htdding  preferences  must  indicate  th.eir 
sia\:s  in  the  short  form  application  and 
must  ceriify  thiit  "hey  a.-e  qualified  to 
fiie  as  designaitd  e:.'!ties.  Bidiiers  will 
also  be  required  to  identify  all  parties 
liiih  whom  ih.  y  have  entered  into 
pa.-lnerships,  joint  venlun  s, 
(.onsortium.  or  other  i'^Tongemenls  cr 
agreements.  Bidders  will  al.so  be 
required  to  certify  on  their  short-forin 
applications  that  they  have  not  entered 
into  any  explicit  or  iinplii::t  agreements 
with  any  parties  other  than  those 
Identified  regarding  the  amount  of  their 
bid.  bidding  strategies  or  the  particular 
properties  on  which  they  will  or  wiM 
not  bid. 

23.  After  reviewing  the  short-form 
applications,  the  Commission  will  issue 
a  Public  Notice  listing  all  defective 
applications  and  notify  applicants  of  the 
specific  defect.  If  the  Comm.ission 
nK:eives  only  one  application  that  is 
acceptable  for  filing  for  a  particular 
licen.se,  the  Commission  will  issue  a 
Public  Notice  caiu:elling  the  auction  for 


Federa]  Register  /  Vol.  59.  No.  85  /  Wednesday.  May  4.  1994  /  Rules  and  Regulations 


22983 


Ihisllicense  and  establishing  a  date  for 
the  filing  of  a  long-form  application,  the 
acceptance  of  which  would  trigger  the 
relevant  procedures  permitting  petitions 
to  d^iy.  Applicants  whose  short-form 
ications  are  substantially  complete 
lave  minor  errors  or  defuds  will  be 
pro\  jded  an  cpporlLinity  to  correct  their 

jcfitions  prior  to  the  auction. 
Hov ^ver,  applicants  will  not  be 
pernjitted  to  make  any  major 
nioc  ifications  to  their  applitxitions. 
inc!  iding  ownership  changes  or 
chances  in  the  identification  of  parties 


tob 
l.'iat 

the  Wquisite  certifications  will  i)e 
disni 
2- 
app 


rile!  «  another  Public  Notice 


anni! 


.•ncing  the  names  of  all  applicants 
whciie  applications  have  been  accepted 

for  t 

i'uh 
subi 
payr 
b.ml 
Pub: 


ing.  Applicants  identified  in  the 
ii;  Notice  will  then  be  rcquirt^d  to 
lit  the  full  t.TTiount  of  thfir  upfront 
rent  to  the  Cominission's  lock-box 

by  a  d.ite  to  f^?  specified  in  lh.it 
Notice  wh'ich  generally  will  bf 


no  \i  t-r  than  14  d?.yr.  before  t.he 


rect 
niiin 
Mibi 
Con 

.'■•it*!  I 

titi  q«i 
aj;l)i 
iih-i; 
infe-H 


(^)m 

SO^iK 


iding  consortia.  Also,  applications 
4re  not  signed  cr  that  fail  to  make 


ssed  as  unac<:eptahle. 
After  review  i!:f»  the  correcttjd 
•  rations,  the  Commission  will 


lilwl  auction. 

Once  the  Ccmmis.'iion  has 
■ed  from  the  !ock-bo.\  bai-k  Ihe 
!  >  of  all  applirants  who  have 
ytted  ti:;ie!v  nnfro.it  j>aymen;s,  {!u> 
is,-.ion  wiii  issue  a  fei.;rth  I'liMic 
announcing  the  r.<>nu>s  rf  ail 
mis  that  have  Wr  n  dettTmin<'<1  in 
liified  to  hid.  La<h  of  !l:e,se 
Tnt ;  will  be  providt^d  a  bidder 
itation  niin.birand  further 
i  :i;iun  and  instructions  n.->'ardii:'' 


•tie  'j,  ctim  procedun\s. 

rtjlive  Bidding;  Payments 

I'pfrunt  Pay:':t::its.  In  most  ta.ses. 

}«)rm  of  upfront  pc.yinent  is 
nec<-k;ary  to  deter  frivolous  or  insincere 
bidd 
best 


ig.  We  fiave  detennir:*MJ  that  the 
proach  is  to  retain  flexibility  to 


dete:  i:!ine  the  amount  of  upfront 
payr  1  -nt  on  an  auction-by -auction  basis. 
Oil*  itilly.  a  biddtT  must  submit  an 
i:pfr(>(it  payment  e^]ual  to  $0.02  per  pep 
per  .f'  tHz  for  the  la.-^^t^st  combination  of 
MHz  pops  the  bidder  aiiticipates 
bidd  ^g  on  in  any  single  round  of 
bidd  ng.  A  bidder  may  file  applications 
foreier>  license  being  auctioned,  but  its 
ai;tu£  i  bidding  in  any  round  of  an 
aucticjn  will  be  limited  by  the  amount 
of  its  upfront  payment. 

27  Upfront  payments  will  provide  the 
Comtnission  with  a  source  of  available 
funds  in  the  event  a  penalty  must  be 
assessed  for  bid  withdrawal  prior  to 
furthJET  payments.  In  future  Reports  and 
Orders  establishing  service-specific 
auctipi  rules,  we  may  determine  that 


the  S0.02  per  pop  per  MHz  formula  is 
inappropriate  because  of  product  market 
or  license  characteristics  or  auction 
design  choice.  In  some  circumstances, 
we  may  decide  that  it  is  more 
appropriate  instead  to  set  a  fixed 
upfront  payment  or  eliminate  the 
upfront  payment.  We  therefore  reserve 
the  option  of  ren.sing  or  waiving  the 
upfront  pa\'ment.  In  such  cases,  we  will 
adopt  an  alternative  upfront  payment  in 
service-specific  auction  rules  or  in  the 
Public  Notice  announcing  the  auction. 

28.  As  a  general  rule,  we  will  not  cap 
upfront  pa\  ments  because  we  need  to 
ensure  that  those  bidding  on  large 
numbers  of  licenses  Rave  the  financial 
cap.ihiiity  '(■  build  out  those  licenses 
and  are  biddir.g  in  good  faith.  However, 
we  reserve  the  right  to  institute  caps  in 
spt-cific  services  if  we  are  satisfied  that 
an  absolute  dollar  amount  will  provide 
sufficient  dpterrence  again.st  frivolous 
bidding  and  pernicious  strci'.t^ic 
bidding.  Setting  a  minirnun:  upfront 
payment  may  be  appropriate  when  use 
of  our  prefe-T-id  formula  would  result  in 
a  pnypient  that  would  be  too  small. 
Alihuugh  a  general  minimum  upfront 
payn.ent  of  S'^.-SOO  is  ren.sonable.  we 
retain  the  flexi'iility  to  modify  tfiis 
Bf^icunt. 

29.  As  a  gene.'^l  m.itter.  to  protect  the 
integrity  of  the  auction  process,  all 
af-pijcants  should  be  required  to  fender 
their  upfront  p.iym.Lnts  to  the 
Cc.'iiniis.sii.n  prior  to  hiddiiii.'.  How.:ver. 
given  ;hcf  likeiy  nagnitiide  of  some 
upfront  paynier-tsand  the  fai.l  thjt  there 
will  Ih?  a  signifuomt  interval  between 
she  date  that  short-form  cpp!ic;itions  are 
filed  rtnd  the  auction  diite,  \.c  will  n'jt 
re<jiiir»  the  filing  of  upfront  payments 
with  short-fomi  appIicati^Mis.  L'pfront 
payments  will  be  requin;d  to  be  made  to 
the  Commission  on  a  dale  to  be 
aniic!.inced  by  Public  Notice,  geneiallv 
no  !.:ter  than  14  days  befort^  the 

s<  heduied  aaction. 

30.  Donn  Payment.  A  20  percent 
down  payment  is  appropriate  to  ensure 
that  auction  winners  have  the  net-ossary 
financial  capabilities  to  complete 
pay.-nent  for  the  license  and  to  p<iy  fbr 
the  costs  of  constructing  a  system  and 
protect  against  possible  default,  while  at 
the  .same  lime  not  being  so  onerous  as 
to  hinder  growth  and  dimini.sh  access. 
We  therefore  will  require  that  winning 
bidders  supplement  their  upfront 
payments  with  a  down  payment 
sufficient  to  being  their  total  deposits  up 
to  20  percent  of  their  winning  bid(s). 
The  down  payment  by  cashier's  check 
or  w  ire  transfer  to  our  lock-box  will 
generally  be  required  within  five 
business  days  after  the  auction  is  over. 

31.  Remainder  of  License  Payment 
The  Commission  will  not  pt^rmit 


licensees  to  satisfy  their  payment 
obligations  to  the  Commission  through 
the  payment  of  royalties.  With  the 
exception  of  certain  designated  entities, 
we  are  requiring  full  payment  of  the 
remainder  of  the  winning  bid  in  a  lump 
sum.  This  will  leave  financing  to  the 
private  sector  and  eliminate  the  need  for 
the  Commission  to  conduct  detailed 
credit  checks. 

32.  Default  and  Disqualification.  It  is 
critically  important  to  the  success  of  our 
system  of  competitive  bidding  that 
potential  bidders  understand  that  there 
will  be  a  substantial  penalty  as.sessed  if 
they  withdraw  a  high  bid,  are  found  not 
to  be  qualified  to  hold  licenses,  or 
default  on  a  balance  due.  We  will 
require  any  auction  winner  who 
defaults  by  failing  to  remit  the  rsquired 
down  pa>'ment  with.in  the  prescrited 
time  to  reimburse  the  Commission  in 
the  amount  of  ihe  diffen^uce  bet-.vo«'n  its 
high  bid  end  the  amount  of  the  winning 
bid  the  next  time  the  lictrnsi;  is  offe.f  d 
liy  the  Commission. 

.13.  .\  defaulting  auction  winner  wijl 
also  be  os.ses.sed  a  penalty  of  three 
percent  of  the  subsequent  w  inning  bid. 
If  the  subsequent  winning  bid  exceeds 
the  defaulting  bidder's  bid  aniount,  the 
thn'e  p«"n;ent  penalty  vviil  be  calculated 
based  on  the  defaulti:ig  bid's  amount. 
This  additional  penalty  will  al.so  apply 
if  en  auction  u  inner  i.-,  di-.q-jaliried  or 
fails  to  remit  the  balam  e  oi  its  uinning 
bid  after  having  made  tli"  r-quiied 
down  piiyment.  We  will  hold  deposits 
n^ndte  by  defaulting  or  divjiaufied 
auction  winners  to  ht  l;i  ensure  that  the 


penalty 


s  r.iiio. 

54.  If  a  default  or  distjualificaticin 
involves  gross  nnscondut;!. 
niisiepiiseni.ition.  cr  b.id  faith  by  'in 
applicant,  iheCommi-ssio.*:  also  may 
det.Iare  the  applicant  and  its  firinc  ipals 
incK^ible  to  bid  in  future  aut  ficns.  r.nd 
Tiuiv  take  any  other  adicn  that  it  may 
deem  ntn.essary.  Where  sjxsci fie 
instances  of  collusion  in  thecompi  tilivo 
bidding  prw  ess  are  ailegt,-d  during  t.he 
petition  to  deny  prix:ess,  the 
Comn;ission  may  conduct  an 
investigation  or  refer  such  compiainti  to 
the  United  States  Dtvpartment  of  Justice 
for  investigation. 

35.  If  the  high  bidder  makes  the  down 
payment  in  a  timely  manner,  a  long- 
form  application  will  be  required  to  be 
filed  by  a  specified  dale,  generally 
within  ten  business  days  after  the  dose 
of  the  auction.  The  Commis.sion  will 
then  review  the  long-form  application  to 
determine  if  it  is  acceptable  for  filing. 
Upon  acceptance  for  filing,  the 
Commission  will  release  a  Pubic  Notice 
announcing  acceptance  for  filing  of  the 
long-form  application  thus  triggering  the 
filing  window  for  petitions  to  deny. 
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36.  The  long-form  application  must 
include  as  an  exhibit  a  detailed 
explanation  of  the  terms  and  conditions 
and  parties  involved  in  any  bidding 
consortia,  joint  venture,  partnership  or 
other  agreement  they  have  entered  into 
relating  to  the  competitive  bidding 
process  prior  to  the  close  of  bidding.  All 
such  arrangements  must  have  been 
entered  into  prior  to  the  filing  of  the 
shoi-t-form  application.  If  all  petitions  to 
deny  are  dismissed  or  denied,  the 
Commission  is  satisfied  that  the 
applicant  is  qualified,  the  licensel.";)  vsnll 
be  granted  to  the  auction  winner. 

37.  The  Commission  need  not 
conduct  a  hearing  before  denial  if  it 
determines  that  an  applicant  is  not 
qualified  and  no  substantial  is.sue  of  fact 
exists  concerning  that  determination.  In 
the  event  that  the  Commission  identifies 
substantial  and  material  issues  of  fact  in 
need  of  resolution.  Sections  309  (i)(5) 
and  (i)(2)  of  the  Communications  Act 
permit  in  any  hearing  the  submission  of 
all  or  part  of  evidence  in  written  form 
and  allows  employees  other  than 
administrative  law  judges  to  preside  at 
the  talcing  of  written  evidence. 

38.  As  a  general  rule,  when  an  aurtion 
winner  defaults  on  its  fma!  payment  or 
is  otherwise  disqualified  after  ha\ing 
made  the  required  down  payinenl,  the 
best  course  of  action  is  to  re-auction  the 
license.  Nevertheless,  if  a  default  occurs 
within  five  busi.ness  days  after  the  end 
of  bidding,  the  Commi.ssion  retains  the 
right  to  offer  the  license  to  the  second 
highest  bidder  at  its  final  bid  level,  or 

if  that  bidder  declines  the  offer,  to  offer 
the  license  to  other  biddt^rs  at  their  finul 
bid  levels.  If  a  new  auction  becomes 
ntjcessary  because  of  a  disqualification 
or  default  more  than  five  business  days 
after  the  end  of  bidding,  we  will  afford 
new  parties  an  opportunity  to  file 
applications  to  assure  that  serious 
interested  bidders  ^re  in  the  pool  of 
qualified  bidders  at  any  re-ouction. 

39.  FffSPnation  Prices.  We  will  retain 
the  flexibility  to  utilize  a  resenation 
price  below  which  a  license  would  not 
be  awarded  if  we  decide  that  it  is 
appropriate  in  a  particular  auction.  The 
rcser.  ation  price  could  be  disclosed,  in 
which  case  it  would  effectively 
constitute  a  minimum  bid.  or  it  could  be 
undisclosed. 

Regulators-  Safeguards 

40.  We  will  impo.se  a  t.-ansfer 
disclosure  requirement  on  licen.ses 
obtained  through  the  competitive 
bidding  process,  whether  by  a 
designated  entity  or  not.  We  will  give 
particular  scrutiny  to  action  winners 
who  have  not  yet  begun  commercial 
service  and  who  seek  approval  for  a 
transfer  of  control  or  assignment  of  their 


licenses  within  three  years  after  the 
initial  license  grant,  in  order  to 
determine  if  any  unforeseen  problems 
relating  to  unjust  enrichment  have 
arisen  outside  the  designated  entity 
context.  The  applicant  will  be  required 
to  file,  together  with  its  application,  the 
associated  contracts  for  sale,  option 
agreements  and  all  other  doc-uments 
disclosing  the  total  consideration 
received  in  return  for  the  transfer  of  its 
license 

41.  We  believe  that  it  is  unnecessary 
and  undesirable  to  impose  performance 
requirements  on  all  auctionable  services 
in  excess  of  those  set  forth  in  service 
rules  for  most  existing  ser\  ices.  We  do 
not  believe  that  additional,  gent  ral 
requirempn's  are  needed  to  address 
concerns  o-  er  "warehousing'"  of 
spectrum.  With  respect  to  those  services 
where  no  performance  requirements 
currently  exist,  however,  we  will 
prescribe  such  perfonnance  rules  as  are 
necessary  at  the  same  time  we 
promulgate  competitive  bidding  rules 
for  each  of  those  ser\  ices. 

Designated  Entities 

42.  Definitions.  We  are  adopt Lr.g  a 
menu  of  preferences  from  which  we  will 
choose  in  service-specific  auction  rules. 
These  preferences  are  designed  to 
ensure  that  smiall  busines.ses,  rural 
telephone  companies,  and  businesses 
owned  by  members  of  minority  groups 
and  women  (collectively  "designated 
entities")  are  given  the  opportunity  to 
participate  in  both  the  competitive 
bidding  process  and  in  the  provision  of 
spectrum-bastrd  services.  To  qualify  as  a 
"small  business"  for  the  purposes  of 
competitive  bidding,  an  entity  must  be 
an  independently-owned  business  with 
a  net  worth  not  exceeding  S6  million 
dollars  and  an  average  net  income  after 
Federal  income  taxes  for  two  preceding 
years  not  in  excess  of  $2  million.  In 
order  to  be  eligible  for  preferences, 
businesses  owned  by  women  or 
minorities  will  be  required  to  have  at 
least  50.1  percent  equity  ownership  and 
a  50.1  percent  controlling  interest 
owned  by  women  or  minorities.  Rural 
telephone  companies  will  be  eligible  for 
preferences  if  they  are  independently 
owned,  have  50,000  access  lines  or 
fewer  and  serve  communities  with  no 
more  than  10.000  inhabitants. 

43.  Installment  payments.  We  may 
allow  small  businesses  (including  rural 
telephone  companies  and  businesses 
owned  by  women  and  minorities  and 
rural  telephone  companies)  that  are 
winning  bidders  for  certain  blocks  of 
spectrum  to  pay  in  installments  over  the 
term  of  their  licenses.  As  a  general 
matter,  we  will  only  allow  installment 
payments  for  licenses  in  those  smaller 


spectrum  blocks  that  are  most  likely  to 
match  the  business  objectives  of  bona 
fide  small  businesses.  The  down 
payment  for  such  designated  entities 
will  be  10  percent  of  the  winning  bid 
instead  of  20  percent.  Once  the  license 
is  granted  we  will  require  that  the 
remaining  10  percent  of  the  down 
payment  be  made  within  five  business 
days  of  grant,  thereby  commencing  the 
eligible  entity's  installment  payinent 
plan,  which  will  extend  over  the  period 
of  the  license. 

44.  We  will  impose  interest  of 
installment  payments  equal  to  the  rate 
for  U.S.  Treasury  obligations  of  maturity 
equal  to  the  license  term.  The  schedule 
of  installment  payments  will  begin  with 
interest-only  payments  for  the  first  two 
years.  After  that,  principal  and  interest 
will  be  amortized  over  the  remaining 
term  of  the  license.  An  eligible 
designated  entity  that  elects  installment 
payments  will  have  its  license 
conditioned  upon  the  full  and  timely 
performance  of  its  payment  obligations 
under  the  installment  plan.  However, 
we  will  consider  (on  a  case-by-case 
basis)  a  grace  period  before  a  delinquent 
payor's  hcense  cancels. 

45.  Bidding  credits.  Bidding  credits 
(payment  discounts)  may  be  available  to 
designated  entities  on  certain  frt-quency 
bkx.ks.  Competitive  bidding  rules 
applicable  to  individual  st  rvices  will 
specify  the  designated  entities  eligible 
for  bidding  cj-edits,  the  licenses  for 
which  bidding  credits  are  available,  the 
amounts  of  bidding  credits  and  other 
procedures.  We  reserve  the  option  to 
determine,  on  a  service-specific  basi?.. 
whether  certain  auctionable  services 
should  allow  other  bidding  credits  to  a 
consortium  of  companies  organized  to 
bid  for  auctionable  services, 

46.  To  further  promote  the  investment 
and  rapid  deployment  of  new 
technologies  and  services  in  rural  areas, 
we  will  also  institute  a  system,  of 
bidding  credits  for  rural  telephone? 
companies  for  licenses  in  their  rural 
ser\ice  areas.  The  amount  of  the  bidding 
credit  for  raral  telephone  companies 
will  be  tied  to  their  commitments  to 
achieve  certain  telecom.munications 
infrastructure  build-out  milestones  in 
their  rural  service  areas.  The  amount  of 
the  bidding  cj-edit  will  be 
proportionately  linked  to  the  amount  by 
which  the  rural  telephone  company 
agrees  to  expand  its  built-out 
commitment.  Failure  to  meet  a  build-out 
commitment  will  result  in  liability  for  a 
penalty  in  the  amount  of  the  bidding 
credit,  plus  interest.  Grant  of  licenses  to 
rural  telephone  companies  utilizing 
bidding  credits  will  be  conditioned 
upon  payment  of  this  penalty,  if  and 
when  it  becomes  applicable. 
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47 ..Set-aside  spectrum.  We  may 
estab  ish  set-aside  spectrum  in  certain 
sen-  (es  in  which  eligibility  lo  bid  may 
be  li  tiited  to  some  or  all  designated 
entities.  For  any  auctions  of  set-aside 
.spec  rum,  we  anticipate  that  we  will 
establish  lower  upfront  payments.  Thi.s 
lowe  I  payment  would  sen,  e  to 
encciTage  participation  by  aW  eligible 
dr'sii;  vnted  entities  in  tlie  auction. 

48  TcL<  ctrtificalts.  distrf-ss  sa]cs  and 
rrya  i  ics.  '.Ve  will  not  at  this  time  adopt 
n  ^e:  ■  rai  tax  certificate  program  for 
ser\irt;s  subject  to  competitive  bidding 
b«^v,a  isij  other  avaiiohie  medsures  will 
gene  illy  provide  sufficient  incentive  to 
altrar   investors  in  desipi.ited  entity 
entt'i  prises.  We  will  examine  the 
ftnsi  );ii:y  of  utilizing  t.ix  c-ertifiaites  in 
sub.si;  juent  coinpetitive  bidding  rules 
for  p  1  nicular  services,  especially  wht  re 
the  r  J  ;orrl  demon^t rales  a  need  to 
furthtr  stimulate  designated  entity 
parti .  pation  in  spectrum  auctions  and 
in  th  ;  after-market  for  auctioned 
servijps.  Before  we  determine  whether 
distr  i  is  sales  to  designated  entities 
shou  p  1)6  authorized,  we  will  evaluate 
rb.e  s  jlrcess  of  our  other  measures.  We 
do  not  adopt  royalties  as  an  alternative 
payn  *nt  method  for  designated  entities. 
Such  a  pnxiedure  would  prove 

pely  intrusive  and  difficult  to 
lent. 

Te:{'nting  •injust  t-nrirhmnnt.  If 
iploy  set-Bsides  to  benefit  some  or 
pe  designated  entities,  we  will 

a  recapture  pronsion, 
F»hle  in  th.i  e\ent  of  n  sale  to  a 
non-d^signatvd  r>ntity.  that  would  be 
designjed  to  recoup  for  the  government 
a  por  Ion  of  the  value  of  the  lienefit 
recei'^ed  by  the  designated  entity  in  the 
biddirg.  Sutl;  a  recapture  provision 
woul  i  require  that  licensees  seeking  to 
trans  it  thf;;r  lictnses  for  profit  must 
withi  1  a  spe<:ified  time  remit  lo  the 
goven  ment  a  per.alty  equal  to  a  portion 
of  the   otal  value  of  the  benefit 
confer-ed  by  the  government.  We  will 
generjily  reduce  the  peiialty  as  time 
pa.s.se;  or  constniction  benchmarks  are 
>net. 

50.  ;^y  spet.ific  recapture  provisions 
will  he(  set  forth  in  competitive  bidding 
rules  ipplicuble  to  any  servites  in 
which  we  decide  to  set  aside  licenses. 
In  no  Bvent  will  recapture  provisions 
apply  to  the  transfer  or  assignment  of  a 
lii.en^  that  has  been  held  for  more  than 
five  y  ?Brs.  If  the  transfer  is  made  to 
anoth  t  eligible  designated  entity,  there 
woul(  be  no  penalty. 

51.  If  a  small  bu.siness  making 
in.stal  ment  payments  sells  its  license  to 
on  entity  that  does  not  qualify  under  the 
standards  we  have  set  for  small 
businesses,  we  will  require  payment  of 


principal  balance  as  a  condition  of  the 
license  transfer.  Also,  where  bidding 
credits  are  used,  transfer  of  a  license  to 
a  non-designated  entity  or  any  action 
relating  to  ownership  or  control  that 
will  result  in  loss  of  status  es  en  eligible 
designated  entity,  will  require  the 
designated  entity  to  reimburse  the 
government  for  the  amount  of  the 
bidding  credit,  plus  interest. 

Final  Rfi^iilatory  Fley'.biUty  Analysis 

Need  for  and  purpose  of  litis  action: 

52.  This  rulemaking  proceeding  was 
initiated  to  implement  Section  309(j)  of 
the  Communications  Act.  as  amended. 
The  rules  adopted  herein  will  carry  out 
Congress's  intent  to  establish  a  system 
of  competitive  bidding  for  choosing 
f.'-om  among  mutually  exclusive 
applications  for  initial  licenses  to  u.se 
the  electror.acnetic  spectrum 
principally  for  ilie  transmission  or 
reception  of  communications  signals  to 
or  from  subscribers  for  compensation. 
The  rules  adopted  herein  also  will  carry 
out  Congress's  intent  to  ensure  that 
small  busines.ses,  rural  telephone 
companies,  and  businesses  ovkTied  by 
wom.en  and  minorities  are  afforded  an 
opportunity  to  participcte  in  the 
provision  of  spectrum-based  ser\ices. 

Issues  raised  in  response  to  the  Initial 
Regulatory-  Flexibility  Analysis: 

53.  The  IRFA  noted  that  the  proposals 
under  consideration  in  the  NTRM 
included  the  possibility  of  new 
reporting  and  recordkeeping 
requirements  for  a  number  of  small 
business  entities.  No  commenters 

rt\s ponded  specifically  to  the  issues 
raised  to  »he  IFRA.  We  have  made  some 
modifications  to  the  proposed 
rerjuirements  as  appropriate. 

Significajit  alternatives  considered 
<ird  rpjected: 

54.  All  significant  alternatives  have 
been  addressed  in  the  Second  Report 
(ind  Order. 

List  of  Subjects  in  47  CFR  Part  1 

Administralive  practice  and 
procedure.  Reporting  and  rerordkei-ping 
rf!q-..'irpments.  Telecommunications. 

Amendatory  Text 
47  CFR  part  1  is  amended  as  follows: 


thefu 


amount  of  the  remaining 


PART  1— [AMENDEDl 

1.  The  authority  citation  for  Fart  1  is 
revised  to  read  as  follows: 

Authority:  47  U  SC  151.  154.  303,  and 
309(i)  unless  otherwise  noted. 

2.  A  new  subpart  (Q),  consisting  of 
§§  1.2101-1.2111,  is  added  to  read  as 
follows: 


Subpart  O— Competitive  BMding 
Proceedings 

General  Procedures 

Siv.. 

1.2101     Purpose 

1  2102    Eligibility  of  Hpplicatiors  for 

rorr.peiitive  bidding. 
1  2103    Competitive  bidding  design  options. 
1.2104    Co:npetinve  bidding  mechanisms. 
12105    Bidding  applicalion  and 

certification  procedures;  pruhibition  of 

collusion. 
1.2106    Submission  of  upfro.it  pi^-ments. 
1  2107    Submission  of  down  pavnicnt  and 

filing  of  iong-form  npplications. 
1  2108    Pri>ccdu,'es  for  filing  petitic.ns  lo 

deny  dgainst  iong-fcrtn  applications. 
1  2109    Lit  ense  grant,  denial,  dofnult.  and 

di.sqnaiification. 

1.2110  I>.'signated  entities 

1.2111  Assignment  or  tia.nifer  of  control: 
I 'i. just  enrichment. 

Subpart  O— CompetlUve  Bidding 
Proceedings 

General  Procedures 

§1.2101     Purpose. 

The  provisions  of  this  subpart 
implement  section  309(j)  of  the 
Communications  Act  of  1934,  as  added 
by  the  Omnibus  Budget  Reconciliation 
Act  of  1993  (Pub.  L  103-66). 
authorizing  the  Commission  to  employ 
competitive  bidding  procedures  to 
thocse  from  among  two  or  m.ore 
mutually  exclusive  applications  for 
certain  initial  licen.ses. 

§1.2102    Eligibility  of  applications  for 
competitive  bidding. 

(a)  Mutually  e.xclusive  initial 
applications  in  the  following  servji*rs  or 
classes  of  serv  ices  are  subject  to 
competitive  bidding: 

(1)  Inte'arnive  Video  Data  Service  (see 
47  CFR  part  95.  subpart  F); 

(2)  Marine  Public  Coast  Stations  (see 
47  CFR  part  80,  subpart  J); 

(3)  Multipoint  Distribution  Service 
end  Multichannel  Multipoint 
Distribution  Ser\ice  (see  47  CFR  part  21, 
subpart  K).  Tliis  subsection  does  not 
apply  to  applications  in  these  services 
that  were  filed  prior  to  July  26,  1993; 

(4)  Exclusive  Private  Carrier  Paging 
above  900  MHz  (see  47  CFR  part  90. 
subpart  P  Hiid  the  Private  Canier  Paging 
Exclusivity  Report  and  Order.  8  FCC 
Red  8318  (1993)); 

(5)  Pubhc  Mobile  Services  (see  47 
CFR  part  22),  except  in  the  800  MHz 
Air-Ground  Radiotelephone  Servic», 
and  in  the  Rural  Radio  Service. 
Paragraph  (a)(g)  of  this  section  does  not 
apply  to  certain  applications  in  the 
cellular  radio  service  that  were  filed 
prior  to  July  26, 1993; 

(6)  Specialized  Mobile  Radio  Ser\'ice 
(SMR)  (see  47  CFR  part  90,  subpart  S) 
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Including  finder's  preference  requests 
for  frequencies  allocated  to  the  SMR 
service  (see  47  CFR  90.173);  and 

(7)  Personal  Communications  Services 
(PCS)  (see  47  CFR  part  24). 

Note:  To  determine  the  rules  that  apply  to 
competitive  bidding  in  the  foregoing  services, 
specific  service  rules  should  also  be 
consulted. 

(b)  The  following  types  of  license 
applications  are  not  subject  to 
competitive  bidding  procedures: 

(1)  Applications  for  renewal  of 
licenses; 

(2)  Applications  for  modification  of 
license;  provided,  however,  that  the 
Commission  may  determine  in 
particular  instances  that  applications  for 
modification  that  are  mutually  exclusive 
with  other  applications  should  be 
subject  to  competitive  bidding; 

(3)  Applications  for  subsidiary 
communit:ations  services.  A  "subsidiary 
communications  service"  is  a  class  of 
service  where  the  signal  for  that  service 
is  indivisible  from  that  of  the  main 
channel  signal  and  that  main  channel 
signal  is  exempt  from  competitive 
bidding  under  other  provisions  of  these 
rules.  See,  e.g..  §  1.2102(c)  (exempting 
broadcast  services).  Examples  of  such 
subsidiary  communications  services  are 
those  transmitted  on  subcarriers  within 
the  FM  baseband  signal  (see  47  CFR 
73.295),  and  signals  transmitted  within 
the  Vertical  Blanking  Interval  of  a 
broadcast  television  signal;  and 

(4)  Applications  for  frequencies  used 
as  an  intermediate  link  or  links  in  the 
provision  of  a  continuous,  end-to-end 
service  were  no  serv  ice  is  provided 
directly  to  subscribers  over  the 
frequencies.  Examples  of  such 
intermediate  links  are 

(i)  Point-to-point  microwave  facilities 
used  to  connect  a  cellular  radio 
telephone  base  station  with  a  cellular 
radio  telephone  mobile  telephone 
switching  office;  and 

(ii)  Point-to-point  microwave  facilities 
used  as  part  of  the  service  offering  in  the 
provision  of  telephone  exchange  or 
interexchange  service. 

(c)  Applications  in  the  following 
services  or  classes  of  serv  ices  are  not 
subject  to  competitive  bidding: 

(1)  Alaska-Private  Fixed  Stations  (see 
47  CFR  part  80,  subpart  O); 

(2)  Broadcast  radio  (AM  and  FM)  and 
broadciist  television  (VHF,  UHF.  LPTV) 
under  47  CFR  part  73; 

(3)  Broadcast  Auxiliary  and  Cable 
Television  Relay  Services  (see  47  CFR 
part  74,  subparts  D,  F,  F,  G,  H  and  L  and 
part  78,  subpart  B); 

(4)  Instructional  Television  Fixed 
Service  (see  47  CFR  part  74.  subpart  I); 

(5)  Maritime  Support  Stations  (see  47 
CFR  part  80.  subpart  N); 


(6)  Marine  Operational  Fixed  Stations 
(see  47  CFR  part  80,  subpart  L); 

(7)  Marine  Radiodetermination 
Stations  (see  47  CFR  part  80.  Subpart 
M); 

(8)  Personal  Radio  Services  (see  47 
CFR  part  95),  except  applications  filed 
after  July  26,  1993,  in  the  Interactive 
Video  Lhita  Serv  ice  (see  47  CFR  part  95, 
subpart  F); 

(9)  Public  Safety,  Industrial/Land 
Transportation,  General  and  Business 
Radio  categories  above  800  MHz, 
including  finder's  preference  requests 
for  frequencies  not  allocated  to  the  S.MR 
service  (see  47  CFR  90.173),  and 
including,  until  further  notice  of  the 
Commission,  the  Automated  Vehicle 
Monitoring  Service  (see  47  CFR  90.239); 

(10)  Private  Land  Mobile  Radio 
Services  between  470-512  MHz  (see  47 
CFR  part  90,  subparts  B  through  F) 
including  finder's  preference  requests, 
see  47  CFR  90.173; 

(11)  Private  Land  Mobile  Radio 
Serv  ices  below  470  MHz  (see  47  CFR 
part  90,  subparts  B  through  F)  except  in 
the  220  MHz  band  (see  47  CFR  part  90. 
subpart  T),  including  finder's  preference 
requests  (see  47  CFR  90.173):  and 

(12)  Private  Operational  Fixed 
Services  (see  47  CFR  part  94). 


§1.2103 
options. 


Competitive  bidding  design 


(a)  The  Commission  will  select  the 
competitive  bidding  design(s)  to  be  used 
in  auctioning  particular  licenses  or 
classes  of  licenses  on  a  service-specific 
basis.  The  Commission  will  choose  from 
one  or  more  of  the  following  types  of 
auction  designs  for  services  or  classes  of 
services  subject  to  competitive  bidding: 

(1)  Single  round  sealed  bid  auctions 
(either  sequential  or  simultaneous); 

(2)  Sequential  oral  auctions;  or 

(3)  Simultaneous  multiple  round 
auctions. 

(b)  The  Commission  may  use 
combinatorial  bidding,  which  would 
allow  bidders  to  submit  all  or  nothing 
bids  on  combinations  of  licenses,  in 
addition  to  bids  on  individual  licenses. 
The  Commission  may  require  that  to  be 
declared  the  high  bid.  a  combinatorial 
bid  must  exceed  the  sum  of  the 
individual  bids  by  a  specified  amount. 
Combinatorial  bidding  may  be  used 
with  any  type  of  auction. 

(c)  The  Commission  may  use  single 
combined  auctions,  which  combine 
bidding  for  two  or  more  substitutable 
licenses  and  award  licenses  to  the 
highest  bidders  until  the  available 
Ucenses  are  exhausted.  This  technique 
may  be  used  in  conjunction  with  any 
type  of  auction. 


§  1,2104    Competitive  bidding  mechanisms. 

(a)  Sequencing.  The  Commission  will 
establish  the  sequence  in  which 
multiple  licenses  will  be  auctioned. 

(b)  Grouping.  In  the  event  the 
Commission  uses  either  a  simultaneous 
multiple  round  competitive  bidding 
design  or  combinatorial  bidding,  the 
Commission  will  determine  which 
licenses  will  be  auctioned 
simultaneously  or  in  combination. 

(c)  Reservation  price.  The 
Commission  may  establish  a  reservation 
price,  either  disclosed  or  undisclosed, 
below  which  a  license  subject  to  auction 
will  not  be  awarded. 

(d)  Minimum  bid  increments.  The 
Commission  may,  by  announcement 
before  or  during  an  auction,  require 
minimum  bid  increments  in  dollar  or 
percentage  terms. 

(e)  Stooping  rules.  The  Commission 
may  estaolish  stopping  rules  before  or 
during  multiple  round  auctions  in  order 
to  terminate  the  auctions  within  a 
reasonable  time. 

(0  Activities  rules.  The  Commission 
may  establish  activity  rules  which 
require  a  minimum  amount  of  bidding 
activity. 

(g)  Withdrawal,  default  and 
disqualification  penalties.  As  specified 
below,  when  the  Commission  conducts 
a  simultaneous  multiple  round  auction 
pursuant  to  §  1.2103,  the  Commission 
will  impose  penaUies  on  bidders  who 
withdraw  high  bids  during  the  course  of 
an  auction,  or  who  default  on  payments 
due  after  an  auction  closes  or  who  are 
di.squalified. 

(1)  Bid  withdrawal  prior  to  close  of 
auction.  A  bidder  who  withdraws  a  high 
bid  during  the  course  of  an  auction  will 
be  subj<ict  to  a  penalty  equal  to  the 
difference  between  the  amount  bid  and 
the  amount  of  the  winning  bid  the  next 
time  the  licen.se  is  offered  by  the 
Commission.  No  withdrawal  penalty 
would  be  assessed  if  the  subsequent 
winning  bid  exceeds  the  withdrawn  bid. 
This  penalty  amount  will  be  deducted 
from  any  upfront  pa>Tnents  or  down 
pa>Tnents  that  the  withdrawing  bidder 
has  deposited  with  the  Commission. 

(2)  IJefault  or  disqualification  after 
close  of  auction.  If  a  high  bidder 
defaults  or  is  disqualified  after  the  close 
of  such  an  auction,  the  defaulting  bidder 
will  be  subject  to  the  penalty  in. 
paragraph  tg)(l)  of  this  section  plus  an 
additional  penalty  equal  to  three  (3) 
percent  of  the  subsequent  wirming  bid. 
If  the  subsequent  winning  bid  exceeds 
the  defaulting  bidder's  bid  amount,  the 

3  percent  penalty  will  be  calculated 
based  on  the  defaulting  bidder's  bid 
amount.  These  amounts  will  be 
deducted  from  any  upfront  payments  or 
down  payments  that  the  defaulting  or 


S(i 


di 
the 


s;ni: 
seq  ifent 
Cor  1  111 
toble 
wit 
pro 
sha 
abo 

(H 

a  lie 

Con 

the 

(i 

SUS] 

eve 

obs 

ui 

adn 

otl 

effi 

bi 


Federal  Register  /  Vol.  59.  No.  85  /  Wednesday.  May  4,  1994  /  Rules  and  Regulations        22987 


iUalified  bidder  has  deposited  with 
(fommissioii. 

len  the  Commission  conducts 

e  round  sealed  bid  auctions  or 
ial  oral  auctions,  the 
ission  m<iy  modify  the  penalties 

paid  in  the  event  of  bid 

drawal,  default  or  disqualification; 
Ided.  however,  that  such  penalties 
I  not  exceed  the  penalties  specified 

■  3. 

Bidder  identification  during 
ona.  During  any  auction,  the 
inission  may  identify  bidders  and 
lids  only  by  bid  numbers. 
jThe  Commission  may  delay, 
nd.  or  cancel  an  auction  in  the 
of  a  natural  di.saster.  technical 
;le,  evidence  of  security  breach. 
iiVvful  bidding  activity, 
jnistrative  necessity,  or  for  any 
rea.son  that  affects  the  fair  and 
I  jent  conduct  of  the  competitive 

The  Commission  also  has  the 

rity.  at  its  sole  discretion,  to 

the  competitive  bidding  starting 
the  beginning  of  the  current  or 
previous  round  or  cancel  the 
I>etifive  bidding  in  its  entirety. 


Id 


lit 


d(  jng 

tit) 
rest  Tie 
from 
somtj 
com 

§  1 .21:03    Bidding  application  and 
certification  procedures;  prohibition  o( 
collusion. 

(a  ISttbmission  of  Short  Form 
Apf.tication  (FCC Form  175).  In  order  to 
be  e  jgible  to  bid.  an  applicant  must 
timf  K'  submit  a  short-form  application 
(FC(^|Fonn  175).  together  with  any 
appi  Opriate  filing  fee  set  forth  in  public 
noti  e.  Unless  otherwise  provided  by 
Pub  iic  Notice,  the  Form  173  need  not  be 
accortipanied  bv  an  upfront  payment 
(see  §1.2106).  ' 

(1  All  Form  175s  will  be  due: 

(i)  On  the  date(s)  specified  by  public 
notiije;  or 

(iijl  In  the  case  of  application  filing 
date$  which  occur  automatically  by 
opertrtion  of  law  (see  e.g.,  47  CFR 
22.91)2),  on  a  date  specified  by  public 
noti(j:e  after  the  Commission  has 
reviewed  the  applications  that  have 
beeii  filed  on  those  dates  and 
determined  that  mutual  exclusivity 
exisns. 

(21  The  Form  175  must  contain  the 
follcAving  information: 

(i)!ldenlification  of  each  licen.se  on 
which  the  applicant  wishes  to  bid; 

(iij  The  applicant's  name,  if  the 
applicanfis  an  individual.  If  the 
appljeant  is  a  corporation,  then  the 
short-form  application  will  require  the 
name  and  address  of  the  corporate  office 
and  the  name  and  title  of  an  officer  or 
director.  If  the  applicant  is  a 
partnership,  then  the  application  will 
require  the  name,  citizenship  and 
address  of  all  partners,  and.  if  a  partner 


is  not  a  natural  person,  then  the  name 
and  title  of  a  responsible  person  should 
be  included  as  well.  If  the  applicant  is 
a  tru.it.  then  the  name  and  address  of  the 
trustee  will  be  required.  If  the  applicant 
is  none  of  the  above,  then  it  must 
identify  and  describe  itself  and  its 
principles  or  other  responsible  persons; 

(iii)  The  identity  of  trie  person(s) 
authorized  to  make  or  withdraw  a  bid; 

(iv)  if  the  applicant  applies  as  a 
designated  entity  pursuant  to  §  1.2110.  a 
statement  to  that  effect  and  a 
declaration,  under  penalty  of  perjur)-, 
that  the  applicant  is  qualified  as  a 
designated  entity  under  §  1.2110; 

(v)  Certification  that  the  applicant  is 
legally,  technically,  financially  and 
otherwise  qualified  pursuant  to  section 
308(b)  of  the  Communications  Act  of 
1934,  as  amended; 

(vi)  Certification  that  the  applicant  is 
in  compliance  with  the  foreign 
ownership  provisions  of  section  310  of 
the  Communications  Act  of  1934;  as 
amended; 

(vii)  Certification  that  the  applicant  is 
and  will,  during  the  pendency  of  its 
application(s).  remain  in  compliance 
with  any  service-specific  qualifications 
applicable  to  the  licenses  on  which  the 
applicant  intends  to  bid  including,  but 
not  limited  to.  financial  qualifications. 
The  Commission  may  require 
certification  in  certain  services  that  the 
applicant  will,  following  grant  of  a 
license,  come  into  compliance  with 
certain  service-specific  rules,  includiitg. 
but  not  limited  to.  ownership  eligibility 
limitations; 

(viii)  An  exhibit,  certified  as  truthful 
under  penalty  of  perjur>-.  identifying  all 
parties  with  whom  the  applicant  has 
entered  into  partnerships,  joint 
ventures,  consortia  or  other  agreements, 
arrangements  or  understandings  of  any 
kind  relating  to  the  licenses  being 
auctioned,  including  any  such 
agreements  relating  to  the  post-auction 
market  structure.  All  such  arrangements 
must  have  been  entered  into  prior  to  the 
filing  of  Form  175  and  no  such 
arrangements  may  be  entered  into  after 
the  filing  of  Form  175  until  after  the 
winning  bidder  has  made  the  required 
down  payment; 

(ix)  Certification  under  penalty  of 
perjury  that  is  has  not  entered  and  will 
not  enter  into  any  explicit  or  implicit 
agreements,  arrangements  or 
understandings  of  any  kind  with  any 
parties  other  than  those  identified 
pursuant  to  paragraph  (a)(2)(viii)  of  this 
section  regarding  the  amount  of  their 
bids,  bidding  strategies  or  the  particular 
licenses  on  which  they  will  or  will  not 
bid; 

Note:  The  Commission  may  also  request 
applicants  to  submit  additional  information 


for  informational  purposes  to  aid  in  its 
prepa.-ation  of  required  reports  to  C:x)ngrcss. 

(b)  Modification  and  Dismissal  of 
Form  175.  U)  Any  Form  175  that  is  not 
signed  or  otherwise  does  not  contain  all 
of  the  certifications  required  pursuant  to 
this  section  is  unacceptable  for  filing 
and  cannot  be  corrected  subsequent  to 
any  applicable  filing  deadline.  The 
application  will  be  dismissed  with 
prejudice  and  the  upfront  payment,  if 
paid,  will  be  returned. 

(2)  The  Commission  will  provide 
bidders  a  limited  opportunity  to  cure 
defects  specified  herein  (except  for 
failure  to  sign  the  application  and  to 
make  certifications)  and  to  resubmit  a 
corrected  application.  Form  175  may  be 
amended  or  modified  to  make  minor 
changes  or  correct  minor  errors  in  the 
application  (such  as  typographical 
errors).  The  Commission  will  classify  ail 
amendments  as  major  or  minor, 
pursuant  to  rules  applicable  to  specific 
ser\  ices.  An  application  will  be 
considered  to  be  a  newly  filed 
application  if  it  is  amended  by  a  major 
amendment  and  may  not  be  resubmitted 
after  applicable  filing  deadlines. 

(3)  Applicant  who  fail  to  correct 
defects  in  their  applications  in  a  timely 
manner  as  specified  by  public  notice 
will  have  their  applications  dismissed 
with  no  opportunity  for  resubmission. 

(c)  Prohibition  ofCoIhision.  After  the 
filing  of  short-form  applications,  all 
bidders  are  prohibited  from  cooperating, 
collaborating,  discu.ssing  or  disclosing 
in  any  manner  the  substance  of  their 
bids  or  bidding  strategies  with  other 
bidders  until  after  the  high  bidder 
makes  the  required  down  payment, 
unless  such  bidders  are  members  of  a 
bidding  consortium  or  other  joint 
bidding  arrangement  identified  on  the 
bidder's  short-form  application. 

§  1.2106    Submission  of  upfront  payments. 

(a)  The  Commission  may  require 
applicants  for  licenses  subject  to 
competitive  bidding  to  submit  an 
upfront  payment.  In  that  event,  the 
amount  of  the  upfront  payment  and  the 
procedures  for  submitting  it  will  be  set 
forth  in  a  Public  Notice.  No  interest  will 
be  paid  on  upfront  payments.  In 
auctions  for  licenses  set  aside  pursuant 
to  §  1.2110(c).  the  Commission  may 
establish  lower  upfront  payments  for 
eligible  designated  entities. 

(b)  Upfront  payments  must  be  made 
either  by  wire  transfer  or  by  cashier's 
check  drawn  in  U.S.  dollars  from  a 
financial  institution  whose  deposits  are 
insured  by  the  Federal  Deposit 
Insurance  Corporation  and  must  be 
made  payable  to  the  Federal 
Communications  Commission. 
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(c)  If  an  upfront  payment  is  not  in 
compliance  with  the  Commission's 
Rules,  or  if  insufficient  funds  are 
tendered  to  constitute  a  valid  upfront 
payment,  the  applicant  shall  have  a 
limited  opportunity  to  correct  its 
submission  to  bring  it  up  to  the 
minimum  valid  upfront  payment  prior 
to  the  auction.  If  the  applicant  does  not 
submit  at  least  the  minimum  upfront 
payment,  it  will  be  ineligible  to  bid,  its 
application  will  be  dismissed  and  any 
upfront  payment  it  has  made  w','A  be 
returned. 

(d)  The  upfront  payment(s)  of  a  bidder 
will  be  credited  toward  any  down 
payment  required  for  licenses  on  which 
the  bidder  is  the  high  bidder. 

(e)  Notwithstanding  the  provisions  of 
paragraph  (d)  of  this  section,  in  the 
event  a  penalty  is  assessed  pursuant  to 
§  1.2104  for  bid  v.  ithdrawa!  or  default, 
upfront  payments  or  dov\7i  p;\-mr'-!t«  on 
deposit  with  the  Commission  will  be 
used  to  satisfy  the  bid  withdrawal  or 
default  penalty  befory  being  applied 
toward  any  additional  payment 
obligations  that  the  high  bidder  may 
have. 

§  1.2107    Submission  of  Down  Payment 
and  Filing  of  Long-Form  Applications 

(a)  After  bidding  has  ended,  the 
Commission  will  identify  and  notify  the 
high  bidder  and  declare  the  bidding 
closed. 

fb)  Within  five  (5)  business  days  after 
being  notified  that  it  is  a  high  bidder  on 
a  particular  license(s),  a  high  bidder 
must  submit  to  the  Commission's 
lockbox  bank  such  additional  funds  (the 
"down  payment")  as  are  necessary  to 
bring  its  total  deposits  (not  includmg 
upfront  payments  applied  to  satisfy 
penalties)  up  to  twenty  (20)  percent  of 
its  high  bid{s).  (In  single  round  sealed 
bid  auctions  conducted  under  §  1.2103, 
however,  bidders  may  be  required  to 
submit  their  down  pa>Tnents  with  their 
bids.)  This  down  payment  must  be 
made  by  wire  transfer  or  cashier's  check 
drawn  in  U.S.  dollars  from  a  financial 
institution  whose  deposits  are  insured 
by  the  Federal  Deposit  Insurance 
Corporation  and  m.ust  be  made  payable 
to  the  Federal  Communications 
Commission.  Winning  bidders  who  are 
qualified  designated  entities  eligible  for 
installment  payments  under  §  1.2110(d) 
are  only  required  to  bring  their  total 
deposits  up  to  ten  (10)  percent  of  their 
winning  bid(s).  Such  designated  entities 
must  pay  the  remainder  of  the  twenty 
(20)  percent  down  payment  within  five 
(5)  business  days  of  grant  of  their 
application.  See  §  1.211G(e)  (1)  and  (2). 
Down  payments  will  be  held  by  the 
Commission  until  the  high  bidder  has 
been  awarded  the  license  and  has  paid 


the  remaining  balance  due  on  the 
license,  in  which  case  it  will  not  be 
returned,  or  until  the  winning  biddtr  is 
found  unquf.Ufied  to  b^  a  licensee  or  has 
defaulted,  tn  which  case  it  will  be 
returned,  less  applicable  penalties.  No 
interest  will  be  paid  en  any  down 
payment. 

(c)  A  high  bidder  that  meets  its  down 
payment  obligations  in  a  timely  manner 
must,  within  ten  (10)  busine.ss  days  after 
being  notified  that  it  is  a  high  bidder, 
submit  an  additional  application  (the 
"long-form  application")  pursuant  to 
the  rules  governing  tlie  ser\'ice  in  which 
the  applicant  is  the  high  bidder  (unltiss 
it  has  already  submitted  such  an 
applica'ion,  as  contem.plated  by 
§1.2105f3;fJ](h).  Forexr..Tip'.e,'ifthe 
applicant  is  a  high  bidder  fcr  a  license 
in  the  Interactive  Video  Data  Senice 
(■;ee  47  CFR  part  95,  subpart  F),  the  long 
form  applicsticn  will  be  submitted  on 
FCC  Form  .574  in  a'.cordance  with 
Section  95.315  of  the  Rules. 
Notwithstanding  any  other  provi.<iion  in 
title  47  of  the  Code  of  Federal 
Regulations  to  the  contrary,  hi^ih 
bidders  need  not  submit  an  additional 
application  filing  fee  with  their  long- 
form  applications.  Notwithstanding  any 
other  provision  in  title  47  of  the  Code 
of  Federal  Regulations  to  the  contrary, 
the  high  bidder's  long-form  application 
must  be  mailed  or  otherwise  delivered 
to:  Office  of  the  Secretary,  Federal 
Communications  Commission,  1919  M 
Street  NW.,  room  222,  Washington,  DC 
20554,  Attention:  Auction  Application 
Processing  Section. 

An  applicant  that  fails  to  submit  the 
required  long-form  application  as 
required  under  this  subsection,  and  fails 
to  establish  good  cause  for  any  late-filed 
submission,  shall  be  deemed  to  have 
defaulted  and  will  be  subject  to  the 
penalties  set  forth  in  §  1.2104. 

(d)  As  an  exhibit  to  its  long-form 
application,  the  applicant  must  provide 
a  detailed  explanation  of  the  terms  and 
conditions  and  parties  involved  in  any 
bidding  consortia,  joint  venture, 
partnership  or  other  agret^mf^nt  or 
arrangement  it  had  entered  into  relating 
to  the  competitive  bidding  process  prior 
to  the  time  bidding  was  completed. 
Such  agreements  must  have  been 
entered  into  prior  to  the  filing  of  short- 
form  applications  pursuant  to  §  1.2105. 

§  1.2108    Procedures  for  filing  petitions  to 
deny  against  long-form  applications. 

(a)  Where  petitions  to  deny  are 
otherwise  provided  for  under  the  Act  or 
^  the  Commission's  Rules,  and  unless 
^  other  service-specific  procedures  for  the 
/  filing  of  such  petitions  are  provided  for 
elsewhere  in  the  Commission's  Rules, 
the  procedures  in  this  section  shall 


apply  to  the  filing  of  petitions  to  deny 
the  long- form  applications  of  winning 
bidders. 

(b)  Within  thirty  (30)  days  after  the 
Commiission  gives  public  notice  that  a 
long-form  application  has  been  accepted 
for  filing,  petitions  to  deny  that 
application  may  be  filed.  Any  such 
petitions  m.ust  contain  allegations  of  f:.ct 
supported  by  affidavit  of  a  person  cr 
persons  with  personal  knowledge 
thereof. 

[::)  An  applicant  may  file  an 
opposition  to  any  petition  to  deny,  snd 
the  petitioner  a  reply  to  such 
oppo.'iition.  Allegations  of  fact  or  du.iials 
thereof  must  be  supported  by  affid-ivit 
of  a  person  or  persons  with  persGur.l 
knowledge  thereof.  The  times  for  filing 
such  opposition  and  replies  wiil  be 
those  provided  in  §  1.45. 

(d;  if  the  Commission  detennin^s  that; 

(1)  An  applicant  is  qualified  and  there 
is  no  substantial  and  material  i.^suh  of 
fact  concerning  that  determination,  it 
will  grant  the  application. 

(2)  An  applica.nt  is  not  qualified  and 
that  there  is  no  substantial  issue  of  f;ift 
concerning  that  determination,  the 
Commission  need  not  hold  an 
evidentiary  hearing  and  will  deny  ti.t; 
application. 

(3)  Substantial  and  material  issuts  of 
fact  require  a  hearing,  it  will  conduct  a 
hearing.  The  Commission  may  permit 
all  or  part  of  the  evidence  to  be 
submitted  in  written  form  and  may 
permit  employees  other  than 
administrative  law  judges  to  preside  at 
the  taking  of  written  evidence.  Sur  h 
hearing  will  be  conducted  on  an 
expedited  basis. 

§  1.2109    License  grant,  denial,  default,  and 
disqualification. 

(a)  Unless  otherwise  specified  in  the.se 
rules,  auction  winners  are  required  to 
pay  the  balance  of  their  winning  bifis  in 
a  lump  sum  within  five  (5)  business 
days  following  award  of  the  license. 
Grant  of  the  license  will  be  conditioned 
on  full  and  timely  payment  of  the 
winning  bid. 

(h)  If  a  winning  bidder  withdraws  its 
bid  after  the  Commission  has  declared 
com.pefitive  bidding  closed  cr  fails  to 
remit  the  required  down  payment 
within  five  (5)  business  days  after  the 
Commission  has  declared  competitive 
bidding  closed,  the  bidder  will  be 
deemed  to  have  defaulted,  its 
application  will  be  dismissed,  and  it 
will  be  liable  for  the  default  penalty 
specified  in  §  1.2104(g)(2).  In  such 
event,  the  Commission  may  either  re- 
auction  the  license  to  existing  or  new 
applicants  or  offer  it  to  the  other  highest 
bidders  (in  descending  order)  at  their 
final  bids.  The  down  payment 
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obliji^tions  set  forth  in  §  1.2107(b)  will 
apoly. 

(c.  A  winning  bidder  who  is  found 
unqufilified  to  be  a  licensee,  fails  to 
remit  the  balance  of  its  wi.nning  bid  in 
a  tin  ely  manner,  or  dtfauits  or  is 
disq  iiilified  for  any  reason  after  having 
madilthe  required  down  payment,  will 
be  d  iemed  to  have  defaulted  and  will  be 
liablifor  the  penalty  .set  forth  in 
^  1.21l04{gK2).  In  such  event,  the 
Commission  will  conduct  another 
auct  on  for  the  license,  affording  new 
partts^s  an  opportunity  to  file 
apn!  tations  for  the  licen.se. 

(d.  Bidders  who  are  found  to  have 
viok  tjBd  the  antitrust  laws  or  the 
Commission's  rules  in  connection  with 
their  |)articipation  in  the  competitive 
bidd  ihg  process  may  be  subject,  in 
addi  son  to  any  other  applicable 
sane  lions,  to  forfeiture  of  their  upfront 
paynitrnt.  down  payment  or  full  bid 
amoupt.  and  may  be  prohibited  from 
parti  ipating  in  future  auctions. 

§1.21  jo    Designated  entities. 

(a)  Designated  entities  are  small 
businesses,  businesses  owned  by 
memljers  of  minority  groups  and/or 
womF^n.  and  rural  telephone  companies. 

(b)  pefinitions. 

(IJ  Small  businesses.  Unless 
cthei\fc'ise  provided  in  rules  governing 
specific  services,  a  small  business  is  an 
entit 'Ithat.  together  with  its  affiliates, 
has  r  6  more  than  a  S6  million  net  worth 
and,  #ter  federal  income  taxes 
(excl  iding  any  carry  over  losses),  has  no 
more  than  S2  million  in  annual  profits 
each  year  for  the  previous  two  years. 

(2)  Businesses  owned  by  members  of 
minority  groups  and/or  women.  A 
busir  $ss  owned  by  members  of  minority 
groups  and/or  women  is  one  in  which 
minorities  and/or  women  who  are  U.S. 
citizens  have  at  least  50.1  percent  equity 
ownership  and  50.1  percent  controlling 
interest  in  the  applicant.  For  applicants 
that  ^Pe  limited  partnerships,  the 
general  partner  either  must  be  a 
minority  and/or  woman  (or  minorities 
and/(if  women)  who  is  a  U.S.  citizen 
and  owns  at  least  50.1  percent  of  the 
partnJBrship  equity,  or  an  entity  that  is 
100  piercent  owned  and  controlled  by 
minorities  and/or  women  who  are  U.S. 
citizens.  The  interests  of  minorities  and 
women  are  to  be  calculated  on  a  fully- 
dilutdd  basis;  agreements  such  as  stock 
options  and  convertible  debentures 
shall  be  considered  to  have  a  present 
effectjon  the  power  to  control  an  entity 
and  sftall  be  treated  as  if  the  rights 
thereunder  already  have  been  fully 
exercised.  However,  upon  a 
demcsistration  that  options  or 
conversion  rights  held  by  non- 
contro  ling  principals  will  not  deprive 


the  minority  and  female  principals  of  a 
substantial  financial  stake  in  the  venture 
or  impair  their  rights  to  control  the 
designated  entity,  a  designated  entity 
may  seek  a  waiver  of  the  requirement 
that  the  equity  of  the  minority  and 
female  principals  must  be  calculated  on 
a  fully-diluted  basis.  Thejerm  minority 
includes  individuals  of /Tfrican 
Ameriron,  Hispanic-surnamed. 
American  Eskimo.  Aleut,  American 
Indian  and  Asian  .American  extraction. 

(3)  Rural  telephone  companies.  A 
rural  telephone  company  is  an 
independently  owned  and  operated 
local  exchange  carrier  with  50.000 
access  lines  or  fewer,  and  serving 
communities  with  10.000  or  fewer 
inhabitants. 

(c)  The  Comm.ission  may  set  aside 
specific  licenses  for  which  only  eligible 
designated  entities,  as  specified  by  the 
Commission., mav  bid. 

(d)  The  Commission  may  permit  small 
businesses,  including  small  businesses 
owned  by  women  and  minorities  and 
rural  telephone  companies  that  qualify 
as  small  businesses,  that  are  high 
bidders  for  licenses  specified  by  the 
Commission,  to  pay  the  full  amount  of 
their  high  bids  in  Installments  over  the 
term  of  their  licenses  pursuant  to  the 
following: 

(1)  Unless  otherwise  specified,  each 
eligible  applicant  paying  for  its 
license(s)  on  an  installment  basis  must 
deposit  by  wire  transfer  or  cashier's 
check  in  the  manner  specified  in 
§  1.2107(b)  sufficient  additional  funds 
as  are  necessary  to  bring  its  total 
deposits  to  ten  (10)  percent  of  its 
winning  bidfs)  within  five  (5)  business 
days  after  the  Commission  has  declared 
it  the  winning  bidder  and  closed  the    " 
bidding.  Failure  to  remit  the  required 
payment  will  make  the  bidder  liable  to 
pav  penalties  pursuant  to  §  1.2104(g)(2). 

f2)  Within  five  (5)  business  days  of 
the  grant  of  the  license  application  of  a 
winning  bidder  eligible  for  installment 
payments,  the  licensee  shall  pay  another 
ten  (10)  percent  of  the  high  bid.  thereby 
commencing  the  eligible  licensee's 
installment  payment  plan.  Failure  to 
remit  the  required  payment  will  make 
the  bidder  liable  to  pay  penalties 
pursuant  to  §  1.2104(g)(2). 

(3)  Upon  grant  of  the  license,  the 
Commission  will  notify  each  eligible 
licensee  of  the  terms  of  its  installment 
payment  plan.  Such  plans  will: 

(i)  Impose  interest  oased  on  the  rate 
of  U.S.  Trea.sury  obligations  (with 
maturities  closest  to  the  duration  of  the 
license  term)  at  the  time  of  licensing: 

(ii)  Allow  installment  payments  for 
the  full  license  term; 

(iii)  Begin  with  interest-only 
payments  for  the  first  two  years;  and 


(iv)  Amortize  principal  and  interest 
over  the  remaining  term  of  the  license. 

(4)  A  license  granted  to  an  eligible 
entity  that  elects  installment  payments 
shall  be  conditioned  upon  the  full  and 
timely  performance  of  the  licensee's 
payment  obligations  under  the 
installment  plan. 

(i)  If  an  eligible  entity  making 
installment  payments  is  more  than 
ninety  (90)  days  delinquent  in  any 
pavmenf,  it  shall  be  in  default. 

(ii)  Upon  default  or  in  anticipation  of 
default  of  one  or  more  installment 
payments,  a  licensee  may  request  that 
the  Commission  permit  a  three  to  six 
month  grace  period,  during  which  no 
installment  payments  need  be  m.ide.  In 
considering  whether  to  grant  a  request 
for  a  grate  period,  the  Commission  may 
consider,  among  other  things,  the 
lii:ensee's  payment  history,  including 
whether  the  licensee  has  defaulted 
before,  how  far  into  the  license  term  the 
default  occurs,  the  reasons  for  default, 
whether  the  licensee  has  met 
construction  build-out  require.Tients.  the 
licensee  s  financial  condition,  and 
whether  the  licensee  is  seeking  a  buyer 
under  an  authorized  distress  sale  policy. 
If  the  Com.m.ission  grants  a  request  for 
a  grace  period,  or  ot^erw  ise  approves  a 
restructured  payment  schedule,  interest 
will  continue  to  accrue  and  will  be 
amortized  over  the  remaining  term  of 
the  license. 

(iii)  Following  expiration  of  any  grace 
period  without  successful  resumption  of 
payment  or  upon  denial  of  a  grace 
period  request,  or  upon  default  with  no 
such  request  submitted,  the  license  will 
automatically  cancel  and  the 
Commission  will  initiate  debt  collection 
procedures  pursuant  to  subpart  O  of  this 
part. 

(e)  The  Commission  may  award 
bidding  credits  [i.e..  payment  discounts) 
to  eligible  designated  entities. 

(1)  Competitive  bidding  rules 
applicable  to  individual  services  will 
specify  the  designated  entities  eligible 
for  bidding  credits,  the  licenses  for 
which  bidding  credits  are  available,  the 
amounts  of  bidding  credits  and  other 
procedures. 

(2)  Any  bidding  credit  for  rural 
telephone  companies  will  be  available 
only  for  licenses  in  rural  telephone 
company  service  areas  and  only  if 
eligible  rural  telephone  companies  make 
an  infrastructure  build-out  commitment 
beyond  any  standard  performance 
requirement  The  amount  of  the  bidding 
credit  for  ruial  telephone  companies 
will  be  based  on  the  amount  by  which 
eligible  applicants  agree  to  expand  or 
accelerate  the  build-out  commitment.  If 
a  rural  telephone  company  fails  to  meet 
an  accelerated  or  expanded  build-out 
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commitment,  it  must  make  payment  to 
the  Commission  within  ninety  (90)  days 
of  a  penalty  equal  to  the  amount  of  the 
bidding  credit.  Grant  of  the  license  will 
be  conditioned  upon  payment  of  this 
penalty  if  and  when  it  becomes 
applicable. 

(fl  The  Commission  may  offer 
designated  entities  a  combination  of  the 
available  preferences  or  additional 
preferences. 

§  1 .211 1    Assignment  or  transfer  of  control: 
Unjust  enrichment 

(a)  Reporting  requirement.  An 
applicant  seeking  approval  for  a  transfer 
of  control  or  assignment  (otherwise 
permittee!  under  the  Commission's 
Rules)  of  a  license  within  three  years  of 
receiving  a  new  license  through  a 
competitive  bidding  procedure  must, 
together  with  its  application  for  transfer 
of  control  or  assignment,  file  with  the 
Commission  a  statement  indicating  that 
its  license  was  obtained  through 
competitive  bidding.  Such  applicant 
must  also  file  with  the  Commission  the 
associated  contracts  for  sale,  option 
agreements,  management  agreements,  or 
other  documents  disclosing  the  total 
consideration  that  the  applicant  would 
receive  in  return  for  the  transfer  or 
assignment  of  its  license.  This 
information  should  include  not  only  a 
monetary  purchase  price,  but  also  any 
future,  contingent,  in-kind,  or  other 
consideration  (e.g..  management  or 
consuhing  contracts  either  with  or 
without  an  option  to  purchase;  below 
market  financing). 

(b)  Unjust  enrichment  payment:  set- 
asides.  As  specified  in  this  paragraph 
(b).  an  applicant  seeking  approval  for  a 
transfer  of  control  or  assignment 
(otherwise  permitted  under  the 
Commission's  Rules)  of  a  license 
acquired  by  the  transferor  or  assignor 
pursuant  to  a  set-aside  for  eligible 


designated  entities  under  §  1.2110(c),  or 
who  proposes  to  take  any  other  action 
relating  to  ownership  or  control  that 
will  result  in  loss  of  status  as  an  eligible 
designated  entity,  must  seek 
Commission  approval  and  may  be 
required  to  make  an  unjust  enrichment 
payment  (Payment)  to  the  Commission 
by  cashier's  check  or  wire  transfer 
before  consent  will  be  granted.  The 
Payment  will  be  based  upon  a  schedule 
that  will  take  account  of  the  term  of  the 
license,  any  applicable  construction 
benchmarks,  and  the  estimated  value  of 
the  set-aside  benefit,  which  will  be 
calculated  as  the  difference  between  the 
amount  paid  by  the  designated  entity  for 
the  license  and  the  value  of  a 
comparable  non-set-aside  license  in  the 
free  market  at  the  time  of  the  auction. 
The  Commission  will  establish  the 
amount  of  the  Payment  and  the  burden 
will  be  on  the  applicants  to  disprove 
this  amount.  No  Pavinent  will  be 
required  if: 

(1)  The  license  is  transferred  or 
assigned  more  than  five  years  after  its 
initial  issuance;  or 

(2)  The  proposed  transferee  or 
assignee  is  an  eligible  designated  entity 
under  §  1.2110(c),  and  so  certifies. 

(c)  Unjust  enrichment  payment: 
installment  financing.  An  applicant 
seeking  approval  for  a  transfer  of  control 
or  assignment  (otherwise  permitted 
under  the  Commission's  Rules)  of  a 
license  acquired  by  the  transferor  or    ■ 
assignor  through  a  competitive  bidding 
procedure  utilizing  installment 
financing  available  to  designated 
entities  under  §  1.2110(d)  will  be 
required  to  pay  the  full  amount  of  the 
remaining  principal  balance  as  a 
condition  of  the  license  transfer.  No 
payment  will  be  required  if  the 
proposed  transferee  or  assignee  assumes 
the  installment  pa\Tnent  obligations  of 


the  transferor  or  assignor,  and  if  the 
proposed  transferee  or  assignee  is  itself 
qualified  to  obtain  installment  financing 
under  §  1.2110(d),  and  so  certifies, 
(d)  Unjust  enrichment  payment: 
bidding  credits.  An  applicant  seeking 
approval  for  a  transfer  of  control  or 
assignment  (otherwise  p)ermitted  under 
the  Commission's  Rules)  of  a  license 
acquired  by  the  transferor  or  assignor 
through  a  comf)etitive  bidding 
procedure  utilizing  bidding  credits 
available  to  eligible  designated  entities 
under  §  1.2110(e),  or  who  profHJses  to 
take  any  other  action  relating  to 
ownership  or  control  that  will  result  in 
loss  of  status  as  an  eligible  designated 
entity,  must  seek  Commission  approval 
and  will  be  required  to  make  an  unjust 
enrichment  pa\Tnent  (Payment)  to  the 
Government  by  wire  transfer  or  cashier's 
check  before  consent  will  be  granted. 
The  Payment  will  be  the  sum  of  the 
amount  of  the  bidding  credit  plus 
interest  at  the  rate  applicable  for 
installment  financing  in  effect  at  the 
time  the  license  was  awarded.  See 
§  1.2110(e).  No  payment  will  be 
required  if: 

(1)  The  proposed  transferee  or 
assignee  is  an  eligible  designated  entity 
under  §  1.2110(e),  and  so  certifies:  or 

(2)  The  proposed  transferor  or 
assignor  is  a  rural  telephone  companv  as 
defined  in  §  1.2110(b)(3),  and  the 
proposed  transferee  or  assignee  is  also  a 
rural  telephone  company  and  agrees  to 
meet  the  same  construction 
requirements  as  the  transferor  or 
assignor. 

Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary 

Editorial  Note:  This  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations 
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App 


eadix — ! 


FCC  Form  175 


FEDERAL  COMMUNICATIONS  COMMISSION 
WASHINGTON,  DC  20554 


APPLICATION  TO  ENTER  AN  FCC  AUCTION 

^lotice:  The  solicitatiion  cf  personal  information  requested  in  this 
form  is  authorized  by  the  Ccnmuni  cat  ions  Act  of  1934,  as  air.ended . 
The  Commission  will  use  the  information  provided  in  this  form  to 
aetenrdne  whether  grant  cf  this  application  is  in  the  piiblic 
interest.  In  researching  that  determination,  or  for  law 
snforcement  purposes,  it  may  becoxT.e  necessary  to  refer  personal 
in'fcrmation  contained  in  this  form  to  another  government  agency. 
In  addition,  ail  inf  orrr.ation  provided  in  this  form  will  be 
available  for  public  inspection.  If  information  requested  on  the 
Ecrm  is  not  provided,  processing  of  the  application  may  be  delayed 
or  the  application  may  be  returned  witlicut  action  pursuant  to  the 
roirjuission  rules.  Your  response  is  required  to  obtain  the 
requested  authority. 


Public  reporting  burden  for  this  colleci 


APPROVED  BY  CMB 
3060-XXXX 

EXPIRES  XX/XX/XX 
Est.  Avg.  Burden  Hrs- 
Per  Response:  30  minutes 


:on  g: 


information  is 


r.-.inutes  per  response  including  the  tine  for 
searching   existing  data   needed,   and 


estimated  to  average  3 

reviewing   ins 

Toripleting  and  reviewing  the  collection.   Send  com.-r.ents  regarding 

:his  burden,  to  the  Fec-^ral  Corranuni cations  Com.mission,  Office  of 

••anaging  Director,  Washington,  D.C.   20554,  and  to  the  Office  of 

-lanagemant  and  Budget,   Offico  cf  Information  and  Regulatory 

\f fairs,  VJashington,  D.C.   2C554. 


The  Notice  is  required  by.  the  Privacy  Act  cf  1974,  P.L.  S3 -579, 
December  31,  1974,.  5  U.S.C.  552a(e)  (3)  and  the  Paperwork  Reduction 
Act  of  1980,  P.L.  96-511,  December  11,  1980. 


PCC  175 
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Fe<Jeral  Communications  Commission 
Washington,  DC  20554 


Approved  by  0MB 

3060-XXXX 
Expires  XX/XX/XX 
Est.  Avg.  Burden  Hrs. 
Per  R£spopse:   30  mln. 

ApplicatioD  to  Participate  in  an  FCC  Auction 

(Read  InstOKtioru  on  Back  Before  Completing) 


FOR 
FCC 
USE 
ONLY 

1  Applicant 

8    Applicanl              CI    Individual            D    Partnerahip 
Clasiificalion         D   Trusl                    □   Corporation 
D   Other 

2  Mailing  AcMrcss 

9   Applicanl  Q    Rural  telephone  company 
T>-pe           D    Minority  owned  business 

3  City 

4  Stale 

5  Zip  Code 

□    Woman  owned  business 
D   Small  business 
D   None  of  the  above 

6  Auction  No 

7  Idenlificalion  No 

i  u  Preference  Claimed                O  Yes       a  No 

1 1    Markets  and  Frequency  Block  for  w  hich  you  want  to  bid    If  more  than  5  markets,  use  supplemenul  form  (FCC- 1 75S) 
Market  No  Frequency  Block  No 

123  4  5  6  7  89  10  11 


(a) 
(b) 
(c) 
(J) 
(c) 





a  Check  here  if  supplemenia!  terms  are  attached    Indicate  number  of  supplemental  forms  artached: 


12.  Person(s)  authorized  to  make  or  wKhdraw  a  bid  (1  >pedVrTnied  Nairc ! 


(a) 


(b) 


(c) 


Certification:  1  certify  the  fol!ov,ing. 

(I  t  L>iai  *e  applica-nt  is  and  will  be  legal!\,  lechnicallv.  financially  and  otherwise  qualified  pursuant  to  Sccuon  30Slb)  of  Lhe  Conimunicaiians  Ac;  aT>d  the 
Commission  i  Rules  and  is  in  compliance  wth  Lhe  foreign  awnetship  prevision?  conu;ncd  r.  Secuor.  3 1 0  of  tfie  Communications  Att 

(2)  thai  the  applicant  is  the  real  party  m  interest  in  this  application  and  thai  t^nt  are  no  agreements  or  understandings  of  any  kind  other  than  those  specified  in 
this  application  (see  instructions  for  certification),  which  provide  that  someone  other  than  the  apHicani  ^hall  have  an  interest  m  the  license 

(3)  thai  the  applicant  is  aware  that  if  upon  Commission  inspection,  this  application  is  shown  u>  be  defjctne.  the  application  will  be  dismissed  without  farther 
consideration,  and  certain  fees  forfeited   Othr*  penalties  may  also  apply  r 

(4)  thai  Ae  applicant  has  not  entered  into  and  will  not  enter  into  any  explicit  or  implicii  agrtemer.ts  or  unde-standmgs  of  any  kind  with  parties  not  identified  in 
thu  application  regarding  the  amounl  to  be  bid.  bidding  strategies  or  the  paniculai  licenses  or  which  the  applicant  or  other  parties  will  or  will  not  bid 

(5)  thai  the  applicant,  or  any  party  to  *is  appUcation.  is  not  subject  to  a  denial  of  tcdrraJ  bencfts  pu.-5uan:  lo  Section  5301  of  the  Anti-Drug  Abuse  Ac-,  of  1988 

(6)  that,  if  a  preference<«)  is  claimed  m  block  10,  t-Ve  applicanl  is  eligible  to  receive  a  prefc«nce($)  under  the  Commission's  Rules 

I  deelare  under  peBalrtes  of  perjurv.  that  I  am  an  authoriMd  rrprtsentalive  of  the  above-named  applicaDt  for  rht  license<»)  specified  tbovt.  thai  I  have 
read  ibc  iBitmetions  and  Uh  rore|>mDg  certiflcalion  and  all  marter*  and  HUuks  suted  In  thU  appliciHoD  and  att^climents.  Including  exblWn.  are  Ittk  and 


Typcd/Prmied  Name  of  Person  Certifying 


Signature  ot  Person  Certifying 


Title  of  Person  Certifv  irg 


Contact  Person 


Dale 


Telephone  Number 


Willful  false  itatemcab  made  oo  tlilii  form  are  punisbaMe  by  fine  aod  Impraonmeai  (I  .S.  Code.  Tide  18,  Seenoa  IMI)aodor  revoeatioo  of  any  rtalkm 
liee»i«  or  eoBstraetloa  permit  (t  .S.  Code.  Titk  41. Seriioc  3I2<«KI). and'of  forfeiture  a  .S.  Code, Tilfc  47, Sceltoo  Sej». 
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I ten  1  Applicant  Name 


INSTRUCTIONS 

Enter  the  iegal  nane   of  the  person  or  entity  applyl 


ng  to  participate  in  an  auction   It  other 


than  an  individual,  insert  the  exact  na-se  of  the  entity  aa  it  appears  on  the  legal  document  (e)  estabUshiM  threntlt; 
Such  a$   the  Articles  of  Incorporation  ^»^-»^»i»i»ii»si  tne  emity 

tNot»i   Applicant*  •iho  hava  antarad  Into  aa  arraagaaBwstCs)  of  any  kUti   relatino  to  tha  licanasta)  rnnmcLtLmS   l»  rk«. 
application  Bust  provida  additional  information.   8«a  cartlfieaCloB  inatruetloaa . J        """lai  ■paciciaa  tn  UUa 

Item  2  jLpplicant  Mailing  Address     Enter  the  street  address  to  -hich  the  entity  wants  future  correspondence  relatlnq  to 

chlj  amplication  to  be  mailed   I.ndicate  street  numbers  or  rural  rr)ule  nuirbera  whenever  appropriate.         t^iati-i^  co 

iity      Enter  the  cicy  name  for  t.'ie  applicant  mailing  address. 

tato     Enter  the  two-letter  state  abbreviation  for  the  applicant  mail-ng  address 

IP  Code  Enter  the  Zip  Cole  tor  t.he  applicant  ruiling  address. 

'5^™Jd?'"^'^'^''  N"'^*''     ^'^'--^   ^^^   appropriate  auction  number.   This  number  will  have  been  supplied  by  the  Conmission  in 
the  Put  lie  Notice  ajinouncing  the  auction 

IteT.  T-^dertif i-Jtlon  No  Enter  your  personal  identification  number    This  nunber  nrjst  consist  of  ten  diQits    rou 

have  cd  options  to  create  ih-.s  Identification  Nunber  Option  1  -  you  may  use  your  taxpayer  identification  number  (TIN) 
with  a  prefix  of  "0-  i  e..  Ci23456769  Option  2  -  You  may  use  your  ten-digit  telephone  number  (i.e..  S551234567)  You 
should  ■  —  kwi- . —  .. ^. —  ^^._.  _...     ,  .      .- 

(i.e  . 

Item  8 
legal  i 


Item  3 
item  ♦ 
Ite™  5 


10 


Item 
desi 
the  "No 
•None 
for  whi 


Ise  this  same  number  when  submitting  additional  iniormation/materisl  regarding  this  aoplication'TncIudina  fees 
I'X   Account  No  )  .  to  the  Comiriission  ' 


Applicant  Classification 

ity  applying    If  ar.  (Xj 
cjoverrjiiental  em  ity.  aesoc 


riace  an  U)  in  the  appropriate  box  foilcwing  the  type  of  entity  to  indicate  the  t>T»  of 
is  placed  in  the  "Other"  box  indicate  the  type  of  entity  applying  in  the  Boace  provided 
laLion.  etc  ».   Lir.ited  liability  companies  should  check  the  "Partnership"  box 


fltplicant  T>-pe    Place  an  (X!  In  the  appropriate  box  or  boxes  following  the  appropriate  applicant  type   This 
nrjjtjion  will  be  used  for  purposes  of  detemnmg  the  applicant's  eligibility  for  any  preferences  available  for 

"■-e  Com-rission's  Rules  for  definitions  of  the  different  types  of  designated  entities. 


Item  » 

info 

designated  entities    See  Part  1  of 


Preference  Clain-d       Place  an  IXl  m  the  "Yes"  box  if  ycu  are  claiming  a  preference(BI  available  to 

entities    If  yoc  are  not  claiming  a  preference (s)  available  to  eligible  designated  entities,  place  an  (X)  in 
box.   In  order  to  cl-iim  a  preference  isl  you  must  have  checked  one  or  more  of  the  boxes  in  item  9  other  than  the 
the  abo\'e''  oox,    be  eligib.p  to  r»ceive  a  preference  (si  ,  and  a  preference  (81  must  be  available  for  the  licenselsl 
:ii   you  are  applying 


gnated 


of 


Item  ll-HarK.ot3/Freq--ency  blocka         Enter  the  code  for  the  market  (si  which  you  want  to  bid  on  in  the  column  under 
Market  fh.      The  codes  will  be  provided  tv  the  Commission  in  a  Putlic  Notice.   Use  a  separate  line  (a-e)  for  each 
dlffererit  market    If  you  plan  to  bid  on  itx:re  than  five  markets  place  an  (X]  in  the  box  below  the  table  to  indicate  there 
are  supplementary  forms  attached  ai,d  list  the  nur±<er  ct  supplementary  forms  attached  in  the  space  provided.   You  must  use 
Supplemwit^ry  Form  175-S   After  each  market  list  the  code  for  the  frequency  block(sl  or  channel  (s)  for  which  you  want  to 
bid   Tr-^se  cedes  will  be  provided  by  the  Conoussion  in  a  Public  fcotice.   For  example,  if  you  only  wanted  to  bid  on  two 
tre-juenry  blocks  in  market  (a)  and  one  block  in  r.Arket  (b)  you  would  enter  the  codes  for  those  two  blocks  in  coluttjis  1 
and  2  oi  line  (a)  and  lenve  the  reT^iining  o^lurjis  on  that  line  blank   On  line  (b)  you  would  enter  the  code  for  the  block 
you  wanipd  in  market  (bi  ai-.d  leave  the  reT.aining  columns  on  the  line  blank 

Item  IZ^uthorired  Representatives  Type  or  print  the  nameisi  of  the  person  (si  yxiu  which  to  desi<;rjite  as  an 

authorl tfed  representat ive (s '    Only  auth^iirtd  teprepentat Ives  will  be  allowed  to  make  or  withdraw  bids  at  an  auction 
You  may  list  a  naxi-ruTi  :t    3  authorized  rcprese-iLatives 


Certif 1 
applica 

ai-'plica 
the  Ccm^i 
appli 


tea  1 


:Btion    Read  the  certification   E.-iter  the  typed/printed  name  of  the  individual  authorized  to  sign  the 
ion,  his/her  title,  date  signed,  authorised  individual's  signature,  the  name  of  a  person  familiar  with  the 
ion  (ccncact  pc-rsoni  and  the  phono  nui"ber  (including  area  code)  of  the  contact  person   See  S'art  1,  Subpart  Q   of 
ission's  Rules.   All  applications  must  t-ear  an  original  signature  of  a  person  authorized  to  sign  on  behalf  cf  the 


List  in 
a  partn 
18  a  t 
person 


r  II 


Also  lii 

agreemei 
auct  ion 

NOTE 
h,»3  inf 

without 


he  space  provided  below  or  i.n  an  exhibit  the  name,  citirenship  and  address  of  all  partners,  if  the  applicant  is 

ship,  of  a  responsible  ofticer  or  director,  it  the  applicant  is  a  corpcrat lor..-  of  the  trustee,  if  the  applicant 

et  or,  if  the  applicant  is  none  of  the  foregoing,  list  the  name  and  address  of  a  principal  or  ot.ner  responsible 

See  Part  1.  Subpart  0  of  the  Commission's  Rules 

t  in  the  space  provided  below  cr  in  an  Bxhitit  all  parties  with  whox  the  applicant  has  entered  into  an 

t 'Sl  ,  of  any  k.nid,  relating  tc  the  licenses  being  auctioned  including  such  agrefcTK:nt  (si  relating  to  the  post 

t-arket  structure   See  Part  I.  Subpart  0  of  the  Ccmmlssion's  Ruiee. 

"he  Commission's  Puilic  Notice  arjicuncmg  the  auction  for  the  licenses  for  which  you  are  interested  in  bidding  on 
ohr.ation  espential  to  completing  th.s  form  correctly.   Forms  which  are  completed  incorrectly  may  be  dismissed 
opportunity  for  resubmission 


L'se  this  spare  for  listing  aiiiitional  information  re.julred  by  the  Certif icatio.n 
aeparati'  sheet  (si  as  an  exhibit.) 


Ill   additional  space  is  needed  attach 
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FEDERAL  COMMUNICATIONS  COMMISSION 
WASHINGTON,  DC   20554 


Approved  by  0MB 

3060-XXXX 
Expires  XX/XX/XX 
Est.   Avg.   Burden  Hrs. 
Per  Response!      15  minutes 
APPUCATION  TO  PARTICIPATE  IN  AN  FCC  AUCTION 
SUPPLEMENTAL  FORM 
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Noticlfi:  The  solicitation  of  personal 
infornnation  requested  in  this  form  is 
authori^d  by  the  Communications  Act 
of  1934l  as  amended.  The  Commission 
will  us^  the  information  provided  in 
this  form  to  determine  whether  grant  of 
this  application  is  in  the  public  interest. 
In  researching  that  determination,  or  for 
law  enfjorcement  purposes,  it  may 
be<^omej  necessary  to  refer  personal 
information  contained  in  this  form  to 
anotheij  government  agency.  In  addition, 
all  information  provided  in  this  form 
will  be  available  for  public  inspection. 
If  inforination  requested  on  the  form  is 
not  provided,  processing  of  the 
applica  ion  may  be  delayed  or  the 
applies  Ion  may  be  returned  without 
action  [lursuant  to  the  Commission 
rules.  Your  response  is  required  to 
obtain  the  requested  authority. 

Publi ::  reporting  burden  for  this 
collecfi  m  of  information  is  astl.aiated  to 
average  15  minutes  per  response 
including  the  time  for  reviewing 
instruction,  searching  existing  data 
needed,  tind  conipleting  and  reviewing 
the  collection.  Send  comments 
regarding  this  burden,  to  the  Fedaral 
Communications  Commission,  Office  of 
Managing  Director,  Washington,  DC 
20554,  and  to  the  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulat  :)ry  Affairs,  Washington,  DC 
20554.  1 

The  ^  otice  is  required  by  the  Privacy 
Act  of  1 374,  Public  Law  03-579. 
December  31,  1974,  5  U.S.C.  552a(e)(3) 
and  the  Paperwork  Reduction  Act  of 
1980,  Public  Law  96-511,  December  11, 
1980. 

|FR  Dik:.  ^4-10638  Filed  4-29-94.  4:43  pm] 
BILUNG  CODE  6712-01-M 


47  CFR  Part  73 

[ET  Docket  No.  92-298,  FCC  94-88] 

Broadcast  Services;  AM  Radio 
Stereophonic  Transmitting  Equipment 
Standard 

agency:  Federal  Communications 

Commissiion. 

ACTION:  Final  rule;  supplemental  order. 

SUMMARV:  By  this  Supplemental  Order, 
the  Commission  affirms  its  decision  to 
adopt  thje  Motorola  C-Quam  system  as 
the  standard  for  the  stereophonic  AM 
broadcast  radio  service.  On  November 
23,  1993,  the  Commission  released  a 
Report  ajnd  Order  implementing  the  C- 
Quam  AjM  stereo  standard.  Subsequent 
to  the  release  on  the  Report  and  Order, 
it  has  ccffne  to  the  attention  of  the 
Commission  that  a  number  of  comments 
had  been  inadvertently  overlooked. 
After  review  of  these  additional 


comments,  the  Commission  finds  no 
new  evidence  or  information  that 
warrants  a  change  in  its  decision  in  this 
matter. 

EFFECTIVE  DATE:  March  20.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Means.  Office  of  Engineering 
and  Technology.  Authorization  and 
Evaluation  Division.  (301)  725-1585. 
extension  206. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order, 
FCC  944i8.  adopted  April  12.  1994,  and 
released  April  28.  1994.  The  full  text  of 
this  decision  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (room 
230),  1919  M  Street.  NW..  Washington. 
DC.  Copies  may  also  be  purchased  from 
the  Com.mission's  duplicating 
contractor.  International  Transcription 
Services,  at  (202)  857-3800  or  2100  M 
Street  NW..  suite  140.  Washington.  DC 
20037. 

Summary  of  the  Order 

1.  In  response  to  the 
Telecommunications  Authorization  Act 
of  1992  (Authorization  Aci).  the 
Commission  adopted  a  Report  and 
Order  in  this  proceeding.  58  FR  66300. 
December  20.  1993.  selecting  the  C- 
Quam  system  as  the  single  AM  stereo 
transmission  standard."  Subsequent  to 
the  release  of  the  Report  and  Order,  it 
was  found  that  twenty  comments  had 
inadvertently  not  been  considered.  Most 
of  these  comments  were  improperly  or 
untimely  filed.  Nevertheless,  because 
other  late  and  improperly  filed 
comments  were  considered  in  the 
Report  and  Order,  we  have  elected  to 
consider  all  of  these  comments  at  this 
time. 

2.  All  of  the  previously  unconsidered 
comments  oppose  the  Commission's 
proposed  selection  of  C-Quam  as  the 
AM  stereo  standard.  Most  parties 
generally  allege  some  form  of  technical 
superiority  of  the  Kahn  system,  or 
conversely,  some  technical  inferiority  of 
the  C-Quam  system.  Specifically,  these 
parties  claim  the  C-Quam  system 
exhibits  teihnical  flaws,  including 
"platform  motion,"  loss  of  coverage,  and 
increased  adjacent  channel 
interference. 2  In  addition,  some 
commenting  parties  recommend  that 
additional  testing  or  evaluation  be 


'  S«'e  lelpcommunicalions  Act  of  1992.  Public 
Law  No.  102-538.  See  also  Report  and  Order.  ICC 
93-485  (released  Novemlier  23.  1993). 

'  See.  for  example,  comments  of  Hughes  H. 
Brewer,  Broadcast  Devices.  Inc.  (BD!).  E.  P.  De  La 
Hunt,  jo.seph  A.  Dentici.  David  Smitfi  Forsman. 
Interstate  Broadcasting  Company  (Interstate). 
Richard  W.  )olls.  Robert  M.  Kanner,  Patrick  M. 
O'Gara.  and  Ridgefield  Broadcasting  Corporation 
(Ridgeneld). 


undertaken.  Other  parties  question  the 
compatibility  of  C-Quan  with  future  AM 
band  digital  audio  transmiission 
systems,  argue  that  adopting  a  system 
other  than  Kahn's  as  the  standard  will 
force  them  to  re-engineer  antenna  array, 
or  contend  that  Motorola  unfairly 
manipulated  the  marketplace  to  create 
its  competitive  lead. 

Discussion 

3.  The  relative  technical  performance 
of  the  Kahn  and  C-Quam  systems  was 
addressed  in  the  Report  and  Order, 
including  specifically  the  issues  of 
platform  motion,  coverage  area  and 
adjacent  channel  performance.  With 
regard  to  platform  motion,  we 
concluded  that  recent  improvements  in 
receiver  design  mitigate  such  effects. 
Modern  C-Quam  receivers  compensate 
for  platform  motion  by  gradually 
reducing  stereo  channel  separation  as 
signal-to-noise  ratios  deteriorate, 
creating  a  smooth  transition  to  monaural 
operation  when  signals  are  weak. 
Further,  as  previously  noted,  such  weak 
signal  effects  as  platform  motion 
generally  occur  beyond  a  stations 
protected  coverage  area.  Claims  of  loss 
of  coverage  area  and  increased  adjacent 
channel  interference  with  C-Quam 
appear  to  be  based  on  allegations  that 
the  C-Quam  signal  must  be  modulated 

at  lower  levels  to  avoid  excessive 
bandwidth.  As  stated  in  the  Report  and 
Order,  we  find  no  evidence  that 
currently  authorized  C-Quam 
equipment  violates  the  Commission's 
bandwidth  requirements  when  operated 
properly.  The  additional  commenting 
parties  present  no  new  analysis  or 
measurements  to  support  their  claims. 
We  further  note  that  the  record  contains 
no  complaints  of  lost  coverage  from  the 
hundreds  of  broadcasters  currently 
using  the  C-Quam  system. 

4.  With  regard  to  suggestions  that 
further  testing  and  evaluation  should  be 
performed,  in  the  Report  and  Order  we 
noted  that  the  Motorola  and  Kahn 
systems  have  been  tested  and 
comparatively  evaluated  over  the  years, 
and  both  systems  were  found  to  have 
technical  advantages.  As  stated,  we  have 
no  reason  to  expect  that  further  testing 
would  reveal  any  new  information. 
Moreover,  any  further  testing  would 
lead  to  additional  delays  and  would  be 
inconsistent  with  the  statutory  time 
restrictions  on  this  proceeding. 

5.  The  issue  of  compatibility  with 
future  AM  band  digital  audio  broadcast 
systems  was  also  discussed  in  the 
Report  and  Order.  We  noted  that  there 
is  no  reason  to  believe  that  either  the  C- 
Quam  system  or  the  Kahn  system  would 
have  any  advantage  in  compatibility 
with  future  digital  systems.  We  further 
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observed  that,  as  we  have  no  specific 
information  on  the  likely  design  of  such 
systems,  we  would  not  presuppose  to 
consider  fairly  issues  relating  to  their 
compatibility  with  AM  stereo 
technologies. 

6.  With  regard  to  comments  that 
protest  the  potential  costs  associated 
with  re-engineering  the  antenna  arrays 
to  accommodate  C-Quam  transmission, 
we  observe  that  conversion  of  any 
station  to  any  AM  stereo  system,  either 
initially  or  from  one  system  to  another, 
will  certainly  involve  re-engineering 
costs.  Commenting  parties  have  not 
provided  any  evidence  from  which  to 
conclude  that  the  conversion  cost  to  the 
relatively  few  stations  using  the  Kahn 
system  outweigh  the  benefits  to  the 
public  of  requiring  use  of  the  C-Quam 
system. 

7.  We  stated  in  the  Report  and  Order 
that  we  were  not  persuaded  that 
Motorola  unfairly  manipulated  the 
market  to  deny  any  segment  of  the 
industry  or  the  public  a  free  choice.  No 
new  information  in  the  additional 
comments  convinces  us  others  ise. 
While  vehicular  receivers  for  any 
system  other  than  C-Quam  may  indeed 
be  generally  unavailable,  this  is  a  result 
of  market  choices  by  vehicle  and 
receiver  manufacturers  in  anticipating 
the  preference  of  their  customers.  We 
disagree  that  existing  market 
penetration  is  inadequate  to  determine 
whether  a  de  facto  standard  exists.  As 
stated  in  the  Report  and  Order,  we  find 
that  there  was  indeed  sufficient 
convergence  in  the  market  place  toward 
C-Quam  during  the  past  twelve  years  of 
unrestricted  competition  between  the 
systems  to  conclude  that  the  public 
interest  would  be  best  served  by 
adopting  C-Quam  as  the  standard. 

8.  Witn  regard  to  the  comments  that 
the  Commission  should  mandate 
multiple  system  receivers,  allow 
system.s  other  than  the  standard  to  be 
operated  on  a  non-interference  basis,  or 
not  adopt  a  standard,  we  find  these 
positions  to  be  inconsistent  with  the 
Congressional  mandate  in  this  matter. 
Specifically,  the  Authorization  Act 
requires  that  we  select  a  single  standard 
for  AM  stereo. 

9.  In  the  Report  and  Order,  we 
determined  that  stations  employing 
power-side  operation  are  not  subject  to 
the  provisions  of  the  stereophonic 
transmission  standard  and  use  of  the 
Kahn  system  for  such  operation  could 
continue.  Thus,  we  believe  that  the 
decision  made  in  the  Report  and  Order 
is  responsive  to  those  parties  wishing  to 
use  the  Kahn  system  for  power-side 
operation. 

10.  We  remain  convinced  that  the 
Motorola  C-Quam  system  is  the 


appropriate  choice  for  the  AM  stereo 
standard.  We  find  no  arguments  in  any 
of  the  previously  unconsidered 
comments  that  persuade  us  to  modify 
any  of  the  decisions  previously  adopted 
in  the  Report  and  Order. 

Ordering  Clause 

11.  Accordingly,  it  is  ordered  that  this 
Supplemental  Order  is  adopted. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  {>)mmur.icatlons  Commission. 
William  F.  Caton, 
Acting  Secretary. 
|FR  Doc.  94-10610  Filed  5-3-94;  8:45  ami 

BILLING  CODE  t712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  89-621;  RM-69&3  and  RM- 
7254] 

Radio  Broadcasting  Services; 
Lancaster,  Wl,  Clinton  and  Manchester, 
lA  and  Morrison,  IL 

AGENCY:  Federal  Communications 

Comm.ission. 

ACTION:  Final  rule. 

SUMMARY:  On  reconsideration,  the 
Commission  grants  the  request  of  K  to 
Z,  Ltd.,  licensee  of  Station  WGLR-FM. 
Channel  249A.  Lancaster.  Wisconsin,  to 
substitute  Channel  249C3  in  lieu  of 
Channel  249A  at  Lancaster,  rather  than 
Channel  234C3  allotted  to  Manchester, 
Iowa  in  the  Report  and  Order,  56  FR 
56,472.  published  November  5, 1991. 
and  to  modify  the  license  of  Station 
WGLR-FM  accordingly.  The 
Commission  substitutes  Channel  234A 
in  lieu  of  Channel  249A  at  Clinton.  Iowa 
for  Station  KCLN  (FM).  and  modifies 
Station  KCLN  (FM)'s  license 
accordingly.  The  Commission  also 
substitutes  Channel  274A  in  lieu  of 
Channel  236A  at  Morrison.  Illinois  for 
Station  WZZT  (FM).  and  m.odifies 
Station  WZZT  (FM)'s  license 
accordingly.  The  Commission  also 
rescinds  both  the  substitution  of 
Channel  234C3  at  Manchester,  Iowa  and 
the  modification  of  Station  KMCH's 
license  to  reflect  that  substitution.  With 
this  action,  the  proceeding  is 
terminated.  See  Supplemental 
Information,  supra. 
EFFECTIVE  DATE:  May  31.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Bertron  Withers.  Jr.,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPt-EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  89-521, 
adopted  April  19,  1994  and  released 


April  29.  1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  Commissions 
Reference  Center  (room  239).  1919  M 
Street.  NW..  Washington,  DC  20554.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services.  2100  M  Street 
NW..  suite  140,  Washington,  DC  20037. 
(202) 857^3800. 

Channel  249C3  can  be  allotted  to 
Lancaster  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  at  coordinates 
North  Latitude  42-50-18  and  West 
Longitude  90-40-14.  Channel  234A  can 
be  allotted  to  Clinton  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  at 
coordinates  North  Latitude  41-54-32 
and  West  Longitude  90-13-20.  Channel 
274A  can  be  allotted  to  Morrison  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  at  coordinates  North 
.Latitude  41-50-16  and  West  Longitude 
89-55-29. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Fart  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 

follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  I'.S.C.  154.  303. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
AHotments  under  Wisconsin,  is 
amended  by  removing  Channel  249.^ 
and  adding  Channel  249C3  at  Lancaster: 
under  Iowa,  is  amended  by  removing 
Channel  249A  and  adding  Channel 
2.34A  at  Clinton;  and  under  Illinois,  is 
amended  by  removing  Channel  236A 
and  adding  Channel  274A  at  Morrison. 

Federal  Communications  Commission. 
Douglas  W.  Webbink, 

Chief.  Policy  &  Rules  Division,  Mass  Media 

Bureau. 

jFR  Doc.  94-10653  Filed  5-3-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Doc«ot  No.  86-21,  Notice  No.  8] 

RiN  2127-AC88 

Federal  Motor  Vehicle  Safety 
Standards;  Bus  Emergency  Exits  and 
Window  Retention  and  Release        ♦ 

AGENp:  National  Higtuvav  Trafik; 
Safet^'  Administration  (NHTSA).  DOT. 

ACTION:  Final  rule,  delay  of  effective 

date. 


SUMMARY:  This  .final  n,le  delays  iMitil 
Septt  liiher  1.  1994.  the  effective  date  of 
the  n  (|uirements  in  one  section  of  a 
final  rjiile  issued  November  2.  1992. 
vvhi(  i|  amended  Federal  Motor  Vehicle 
Safet  ,•  Standard  No.  217.  Bus 
Emer.;i'ncy  Exits  and  Window  Retention 
and  F  (ilease,  to  revise  the  minimum 
recjui  -jments  for  school  bus  emeryencv 
exits  and  improve  access  to  school  bus 
emerj-ncy  doors.  On  March  24.  1994. 
NHTSA  issued  an  interpretation  of  the 
term  'daylight  opening"  used  in  the 
final  -ile.  Subsequently,  NHTS.^  has 
learn  d  that  several  school  bus 
mam  lacturers  had  misunderstood  this 
term  i;id  as  a  result,  will  not  have 
designed  many  of  their  buses  with 
suffitiffnt  exits  to  comply  with  the  new 
requi  vment  by  the  May  2,  1994 
effective  date.  Because  N'HTSA  agrees 
that  t  ijis  term  could  have  been 
misuiitlerstood,  NHTSA  is  allowing 
manu  Ipcturers  to  continue  certifying 
their  ia.ses  as  having  the  exits  required 
prior  lb  the  November  2,  1992  final  rule 
until  September  1,  1994.  All  other 
requi  ftments  of  the  November  2,  1992 
final   ule  will  continue  to  be  effective 
on  M  !}/  2,  1994. 

DATE! :  Effective  Date:  The  amendments 
made  in  this  rule  are  effective  May  2, 
1994.' 

Petition  Date:  Any  petitions  for 
reconsideration  must  be  received  bv 
NHTSA  no  later  than  )une  3.  1994. 
ADDRISSES:  Any  petitions  for 
reconsideration  should  refer  to  the 
docket  and  notice  number  of  this  notice 
and  !«  submitted  to:  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street  SVV.,  Washington,  DC  20590. 
(Docket  Room  hours  are  9:30  a.m. -4 
p.m.,  Monday  through  Friday.) 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Leon  DeLarm.  NRM-15,  Office  of 
Vehicle  Safety  Standards.  National 
High\ray  Traffic  Safety  Administration. 


400  Seventh  Street  SW..  Washington. 
DC  20590.  Telephone:  (202)  365-4920. 
SUPPLEMENTARY  INFORMATION:  On  March 
15.  1991.  NHTSA  published  a  notice  of 
proposed  rulemaking  (NTRM)  proposing 
to  amend  Standard  No.  217  to  require 
that  the  minim.um  number  of  emergency 
exits  on  school  buses  be  ba.'^ed  upon  the 
seating  capacity  of  the  school  bus  (56  FR 
11153).  Under  the  proposal,  all  school 
buses  would  have  been  required  to  have 
either  a  rear  emergency  exit  door  or  a 
side  emergency  exit  door  and  a  rear 
push-out  window.  Depending  on 
capacity,  some  school  buses  would  have 
been  required  to  have  additional  exits. 
The  NPRM  proposed  two  options 
regarding  fin;  means  for  providing  the 
additional  emergency  exits.  Ojition  A 
would  have  required  the  use  of 
emergency  exit  doors.  Option  B  would 
have  required  a  combination  of 
emergency  exit  doors  and  emergency 
roof  exits.  The  NPRM  included  a  table 
indicating  tl:e  additional  exits  required 
under  each  option  for  any  bus  with  a 
designated  seating  capacity  between  24 
and  90.  Tlie  determination  of  the 
number  and  type  of  exits  used  in  the 
tables  was  based  on  crediting  an 
emergency  exit  door  with  its  minimum 
area (24  inches  x  45  inches,  or  1.080 
inches-!)  and  crediting  two  emergency 
roof  exits  as  a  single  emergency  exit 
door. 

On  November  2.  1992.  NHTSA 
published  a  final  rule  increasing  the 
amount  of  emergency  exit  area  required 
on  school  buses  (57  FR  49413).  As  in  the 
propo.sal,  the  final  rule  required  that  the 
minimum  emergency  exit  area  on  school 
buses  be  based  upon  the  seating 
capacity  of  the  school  bus.  However,  the 
final  rule  differed  from  the  NPRM 
concerning  the  ca!c:ulation  by  which  the 
need  for  additional  emergency  exits  was 
to  be  determined.  (On  December  2,  1992 
NHTSA  published  a  technical 
amendment  to  the  November  2.  1992 
final  rule.  Both  of  these  notices  will  be 
referred  to  collectively  as  the  November 
2.  1992  final  rule.) 

The  November  2.  1992  final  rule 
specified  that  after  calculating  the  total 
amount  of  additional  emergency  exit 
area  [AEEA|  needed  for  a  school  bus. 
using  the  formula  proposed  in  the 
NPRM.  each  exit  was  to  be  credited  with 
its  "daylight  opening."  "Daylight 
opening"  was  defined  as  "the  maximum 
unobstructed  opening  of  an  emergency 
exit  when  viewed  from  a  direction 
perpendicular  to  the  plane  of  the 
opening.  ■  The  preamble  to  the  final  rule 
did  not  include  a  further  discussion  of 
what  might  constitute  an  obstruction. 

On  January  8.  1994,  Mr.  Bob  Carver  of 
Wayne  Wheeled  Vehicles  (Wayne) 


wrote  to  the  agency  requesting 
clarification  of  the  terms  "daylight 
opening"  and  "unobstructed  opening." 
The  Wayne  letter  included  Figure  5C 
from  the  November  2. 1992  finnl  rule. 
This  figure  illustrates  the  permitted 
placement  of  a  seat  adjacent  to  a  side 
emergency  exit  door.  Wayne  stated  that 
agency  personnel  had  indicated  that 
only  the  area  visually  obstructed  by  the 
seal  could  not  be  credited,  and 
requested  confirmation  of  this 
interpretation. 

The  agency's  response,  dated  March 
24,  1994.  did  not  agree  with  this 
interpretation.  The  Ma-ch  24  letter 
states. 

The  term  "ddyii^ht  opt-ning"  is  d«^fiard  in 
the  Final  Ruiu  as  "the  maximum 
imobstrurfod  opening  of  an  emei^iiiK  y  exit 
wiipn  viewod  from  a  direction  perpendicuLir 
to  the  plane  of  the  opening."  An  obstruction 
in  this  context  would  include  any  obstacle  or 
object  that  would  bliKk.  obscure,  or  interfere 
with,  in  any  way.  access  to  that  exit  when 
opened.  In  determining  the  "maximum 
unobstnict'ul  opening  of  an  emergency  exit." 
we  would  subtract,  from  'lie  total  area  of  t.he 
opening,  the  dTi'a  of  any  portl(jns  of  the 
opening  diat  cannot  be  used  fxr  exit  purposes 
as  a  result  of  the  obstruction.  The  area 
measurpments  would  be  taken  when  viewed 
from  a  din^  tiiin  perpendicular  to  the  plane 
ot  the  opening. 

With  regard  to  the  panic  ular  illustration 
inclndtd  with  the  Wayne  letter,  the 
March  24  letter  sUiti's  that  the  area 
forward  of  the  seot  ba<  k  and  leg  would 
be  considered  c.'"istnif:ted. 

On  April  2(t.  1994.  Mr.  Thomas  D. 
Turner  o*ti!ue  Bird  Body  Company 
(Blue  Bird)  wrote  lo  the  igencv 
regarding  the  March  24  letter.  The  Blue 
Bird  letter  states.  "(w)e  believed  and 
were  told  (by  agency  personnel)  that  the 
definition  of  daylitht  opeiiing'  applied 
to  the  exit  opej.iiig  itself  and  did  not 
involve  at  cess  to  tiie  exit  opening  "  The 
Blue  Bird  letter  also  notes  that 
additional  inierpretutions  will  be 
needed  to  address  obstrut  tions  at  rear 
emergency  exit  doors,  emergency  exit 
windows,  and  the  front  service  door. 
Blue  Bird  reqi;ested  that  the  agency 
suspend  enforcement  until  either  (1)  a 
final  rule  is  issued  in  connection  with 
a  De'.r:iiber  1.  1P93  NPRNI  which 
proposed  two  alternative  means  of 
detennining  the  maximum  credit  of 
emergency  exits  or  [2]  September  1, 
1994.  Blue  Bird  stated  that  this  would 
allow  sufficient  time  t'..  --esGlve  these 
issues  and  make  any  nei:essary  changes. 

On  April  2B,  1994.  Mr.  Turner  met 
with  agency  to  further  explain  the  scope 
of  the  problem  for  Blue  Bird,  h:  this 
meeting,  Mr.  Turner  explained  that  the 
confusion  resulted  in  part  because  the 
term  "daylight  opening"  is  used 
differently  from  the  November  2  final 
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rule  definition  in  other  contexts.  The 
alternate  definition  is  consistent  with 
Blue  Bird's  understanding  of  the  term 
prior  to  the  March  24, 1994  letter. 

On  April  27, 1994.  Ms.  Jane  L. 
Dawson  of  Thomas  Built  Buses  (Thomas 
Built)  wrote  to  the  agency  to  request  a 
delay  of  the  effective  date  of  the 
November  2. 1992  final  rule.  Thomas 
Built  stated  that  the  March  24,  1994 
letter  "differs  drastically  from  the 
general  interpretation  of  the  school  bus 
industrj."  Thomas  Built  also  stated  that 
one  effect  of  the  March  24  letter  was  the 
need  for  additional  interpretations 
regarding  other  emergency  exits. 

Interpreting  the  term  "daylight 
opening"  either  as  any  area  not  visually 
obstructed  or  as  the  entire  area  of  the 
exit  opening,  results  in  crediting  some 
exits  with  more  exit  area  than  the 
agency  intended.  On  some  buses,  this 
would  result  in  an  incorrect 
determination  that  either  no  additional 
exits  or  fewer  additional  exits  are 
required.  For  example,  if  a  rear 
emergency  exit  door  is  credited  with 
greater  area  than  allowed,  a 
manufacturer  may  have  determined  that 
no  additional  exits  were  required.  On 
other  buses,  the  manufacturer  may  have 
determined  that  only  an  additional  side 
emergency  exit  door  was  required. 
However,  if  the  required  exits  and  the 
additional  side  emergency  exit  door  are 
credited  with  greater  area  than  allowed, 
this  determination  would  be  incorrect 
and  an  additional  emergency  roof  exit 
may  also  be  required. 

The  agency  has  determined  that  the 
term  "daylight  opening,"  without 
clarif>'ing  explanation,  is  arguably 
ambiguous,  in  that  it  leaves  open  the 
question  of  whether  an  "obstruction"  is 
a  visual  obstruction  or  a  physical 
obstruction.  This  is  the  issue  resolved 
by  the  agency's  March  24, 1994  letter  to 
\Vayne. 

Rather  than  penalize  manufacturers 
that  utilized  the  alternative 
interpretation,  at  significant  cost  to 
them,  NHTSA  has  decided  to  allow 
manufacturers  the  option  of  complying 
with  the  previous  requirements 
regarding  the  number  and  type  of  exits 
required  for  a  school  bus  until 
September  1, 1994.  That  is,  until 
September  1, 1994,  manufacturers  can 
install  either  a  rear  emergency  exit  door 
or  a  side  emergency  exit  door  and  a  rear 
push-out  window. 

In  response  to  Blue  Bird's  request  to 
suspend  enforcement  until  a  final  rule 
is  issued  for  the  December  1, 1993, 
NPRM,  NHTSA  has  determined  that 
such  a  delay  is  not  warranted.  Each  of 
the  options  proposed  in  the  December  1. 
1993  NPRM  would  further  hmit  the 
amount  of  area  that  can  be  credited  for 


an  emergency  exit.  Because  any  final 
rule  consistent  with  the  proposals  in  the 
December  1, 1993  NPRM  would  require 
vehicle  redesign,  additional  leadtime 
would  be  rtecessary  after  publication  of 
such  a  final  rule.  Therefore,  NHTSA  has 
determined  that  suspension  of  the 
November  2, 1992  final  rule  until  the 
rulemaking  proceeding  for  the 
December  1, 1993  NPRM  is  final  would 
unnecessarily  delay  the  safety  benefits 
of  the  November  2, 1992  final  rule. 

NHTSA  believes  that  the  safety  effects 
of  an  extension  to  September  1, 1994 
will  be  minimal.  The  November  2, 1992 
final  rule  required  additional  exits  on 
some  school  buses.  The  confusion  about 
the  amount  of  area  credited  for  each  exit 
has  resulted  in  some  school  buses 
having  fewer  exits  than  the  agency 
expected  under  the  November  2, 1992 
final  rule.  However,  many  of  these 
school  buses  have  been  redesigned  to 
have  more  exits  than  required  prior  to 
the  November  2,  1992  final  rule.  The 
agency  expects  that  manufacturers  will 
not  revert  to  prior  designs  during  the 
extension  period.  Therefore,  much  of 
the  anticipated  benefits  of  the  final  rule 
will  be  retained  during  this  time  period. 
In  addition,  the  length  of  the  extension  , 
period  is  short.  Therefore,  NHTSA 
anticipates  minimal  loss  of  safely 
benefits  as  a  result  of  this  extension. 

By  contrast,  the  economic  effects  of 
denying  manufacturers'  requests  to 
delay  the  effective  date  would  be 
significant.  Most  of  the  school  buses 
which  are  currently  being  manufactured 
or  which  will  be  manufactured  during 
the  extension  period  have  already  been 
ordered.  Because  it  is  common  practice 
to  order  school  buses  by  competitive 
bidding,  manufacturers  will  have  to  sell 
these  school  buses  at  the  price  quoted 
when  ordered.  If  a  manufacturer  based 
the  price  on  installing  fewer  exits  than 
required  to  comply  with  Standard  No. 
217,  the  manufacturer  would  have  to 
absorb  the  cost.  In  addition,  if  an 
extension  were  not  granted, 
manufacturers  would  have  to  stop 
production  until  changes  could  be  made 
to  designs,  which  could  take  several 
months. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  ProceduKS 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  E.O.  12866 
and  the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
rulemaking  document  was  not  reviewed 
under  E.O.  12866,  "Regulatory  Planning 
and  Review."  This  action  has  been 
determined  to  be  not  "significant" 
under  the  Department  of 


Transportation's  regulatory  policies  and 
procedures.  As  explained  above,  this 
notice  merely  extends  the  effective  date 
of  the  final  rule  of  November  2, 1992, 
which  amended  Standard  217.  There 
will  be  no  additional  costs  associated 
with  this  final  rule.  Rather,  this  final 
rule  extends  the  date  of  compliance 
with  the  amendments  of  Standard  217 
to  September  1, 1994. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  final  rule  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certif>'  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Since  this  notice  merely  extends  the 
effective  date  of  a  previously-issued 
notice,  no  co.sts  are  associated  with  it. 
Accordingly,  the  agency  has  not 
prepared  a  regulator^'  flexibility 
analysis. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paper.vork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
there  are  no  requirements  for 
information  collection  associated  with 
this  final  rule. 

National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this  final 
rule  under  the  National  Environmental 
Policy  Act  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
human  environment. 

Executive  Order  J 261 2  (Federalism) 

NHTSA  has  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612,  and 
has  determined  that  this  rule  will  not 
have  significant  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Civil  fustice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  section  103(d) 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (Safety  Act;  15  U.S.C. 
1392(d)).  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  Section  105  of  the 
Safety  Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
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re* « insideration  or  other  administrative 
pn»i;eedings  before  partita  may  fdo  suit 
in  :ourt. 

Ui  I  of  Subjects  in  49  CFK  Part  571 

hports,  Motor  vehicle  safety.  Motor 
fildes. 

I  consideration  of  the  foregoing,  49 
R  571.217  is  amended  as  foUcws: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 
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ority.  15  DSC  1392, 1401,  1403, 
';  deiogation  of  authority  at  49  CFR  1.50, 

1.217    [Amended] 
Sw:tion  571.217  is  amended  by 
iking  §  5.2.3  and  adding  a  new 
i.3.4.  to  read  as  follows: 
^.2.3     Sr/ioo/ buses.  Except  as 
iided  in  §  5.2.3  4,  each  school  bus 
n  comply  with  §  5.2.3.1  through 
i.1.3. 
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.  The  authority  citation  for  part  571 
inues  to  read  as  follows: 


.2.3.4     Each  school  bus 
ufa<,turt)d  before  September  1.  1994 
at  tho  manufacturer's  option, 
V  v^^th  either  §  5.2.3.4(a)  or 
2.3.4(b)  in;  ;eaJ  of  §  5  2.3.1  Oirough 
2.3.3. 
Each  bus  shall  be  e<iuipf>ed  with 
rear  emergency  door  that  open.s 
outKi.ard  and  is  hin^i'd  on  the  right  .side 
it!r  side  in  tho  case  of  a  bus  with  a 
ri'R  of  4,5.16  kilo(,Tams  or  less);  or 
«  Each  bus  shall  'l'-c  equipped  with 
bmergency  door  on  the  vehicle's  It'ft 
that  is  hinged  on  its  forward  side 
njeets  the  requinnnents  of 
2.3.2(a),  and  a  push-out  rear  window 
^provides  a  minimum  cpening 
iirance  41  centimeters  high  and  122 
cen'|ni*itors  wide  and  meets  tho 
req  jjirements  of  §  5.2.3.2(c). 

iloifiuti  M.  Smolkio, 

t'xf^  -titive  Director. 

jFR  I^)C.  94-10758  Filed  4-29-94;  4,55  pml 
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DEPARTMENT  OF  COMMERCE 

Natlorsai  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 

pocket  No.  940422^122;  I.D.  042294B] 

RIN  064»-AF61 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  AdminisUation  (NOAA), 
Commerce. 

ACTION:  Annua!  management  measur^fs 
for  the  Ocean  Sahnon  Fishery  and 
Technical  Amendment. 

SUMMARY:  NMFS  establishes  Fishery 
management  measures  for  the  ocean 
salmon  fisheries  off  Wasfiington, 
Oregon,  and  California  for  1994. 
Specific  fishery  management  measures 
vary  by  fishery  and  area.  The  measures 
establish  fishing  aroas,  seasons,  quotas, 
legal  gear,  recreational  fishing  days  and 
f:r.tch  limits,  possession  and  landing 
restrictions,  and  minimum  lengths  for 
Raln)on  taken  in  the  exclusive  economic 
zone  (3-200  nautical  miles)  off 
Washington,  Oregon,  and  California. 
These  management  measures  are 
intended  to  prevent  overfishing  and  to 
appo.ticn  the  ocean  harvest  equitably 
among  non- treaty  commercial  and 
rocreational  and  treaty  Indicn  fisheriL-s. 
Tho  regulations  also  are  calailatcd  to 
allow  a  portion  of  the  salmon  rujis  to 
escape  the  ocean  fisheries  to  provide  for 
^pevv^ling  e.scapement  and  inside 
iishenes.  This  action  also  announces  a 
techni«al  amendment  codifying  the 
s}>awning  escapement  goal  for  Klamath 
Fall  Chinook.  NMFS  also  announces 
1995  recreational  s^jlmon  seasons 
opening  earlier  than  May  1, 1995. 
DATES:  Effective  from  0001  hours  Pacific 
daylight  time  (P.d.t.),  May  1,  1994,  until 
modified,  superseded,  or  re«jinded. 
Comments  must  be  received  by  May  16, 
1994. 

ADDRESSES:  Comments  on  tho 
management  measures  may  be  ser.t  to  ). 
Gary  Smith,  Acting  Director,  Northwest 
RenJon,  NMFS,  7600  Sand  Point  Way 
NT.,  BIN  C15700,  Seattle,  WA  9811.5- 
00"0;  or  Gary  C  Matlo<:k.  Acting 
Director,  Southwest  Region,  National 
M,irine  Fisheries  Service.  501  West 
Ocean  Boulevard,  suite  4200,  Long 
Beach.  CA  90802-4213. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L  Robinson  at  206-526-6140, 
or  Rodney  R.  Mdnnis  at  310-980-4030. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  ocean  salmon  fisheries  off 
Washington,  Oregon,  and  California  an? 
managed  under  a  "framework"  fishery 
management  plan  (FMP).  The 
framework  FMP  was  approved  in  1984 
and  has  been  amended  five  times  sinc:o 
tiien  (52  FR  4145,  February  10,  1987;  53 
FR  30285,  August  11, 1988:  54  FR 
19185,  May  4, 1989;  56  FR  26774.  )un'< 
11.  1991;  (Amendment  11  approved  4/ 
f)/94  final  rule  is  being  published  within 
days  of  these  annual  management 
measures]).  Regulations  at  50  CFT?  part 


661  provide  the  mechani-sm  for  making 
pre:;»jasou  and  insoason  adjustments  to 
the  management  measures,  within  limits 
set  by  the  FMP,  by  notification  in  the 
Federal  Register. 

Thece  management  measures  for  the 
1994  ocean  salmon  fisheries  were 
recommended  by  the  Pacific  Fishery 
Management  Council  (Council)  at  its 
April  5-«.  1994,  meeting. 

Schedule  Used  To  Establish  1994 
Management  Measures 

Li  accordance  with  the  FMP,  the 
Council's  Salmon  Technical  Team  (STT) 
and  staff  economist  prepared  several 
reports  for  the  Council,  its  advisors,  aitd 
the  public.  The  first  report.  "Review  of 
1993  Ocean  Salmon  Fisheries," 
summariz-^s  the  1993  ocean  salmon 
fisheries  and  assesses  how  well  the 
Council's  management  objectives  were 
met  in  1993.  The  second  report, 
'■Pre«*ason  Report  I  Stock  Abundance 
Analysis  for  1994  Ocean  Salmon 
Fisheries,"  provides  the  1994  salmon 
.stCK;k  abundance  projections  and 
analyzes  the  impacts  on  the  stw.ks  and 
Council  management  goals  if  tho  1993 
rrqulations  or  regidatory  procedures 
were  applied  to  the  1994  sto<:k 
abundance. 

The  Council  met  on  March  8-11. 
1994,  in  Portland,  OR,  to  develop 
proposed  management  options  for  1994. 
Three  commercial  and  three  rwcre^tionai 
fishery  management  options  were 
proposed  for  analysis  and  public 
comment.  These  options  presented 
various  combinations  of  management 
measures  designed  to  protect  numeroi;s 
weak  stocks  of  coho  and  chinook 
salmon  and  provide  for  ocean  harvests 
of  more  abundant  stocks  of  chinook 
salmon  (primarily  Sacramento  Fall 
chinook).  Ail  options  provided  for  no 
direcled  harvest  of  coho  salmon 
coastwide  and  no  non  treaty 
commercial  or  recreational  fishing  north 
of  Cape  Falcon,  OR.  After  the  Man;h 
Council  me<  ting,  the  STT  and  staff 
economist  prepared  a  third  report, 
"Preseason  Report  II  Analysis  of 
Proposed  Regulatory  Options  for  1994 
0<:ean  Sahnon  Fisheries,"  which 
analyzes  the  effects  of  the  proposed 
1994  management  options.  This  report 
also  was  distributed  to  the  Council,  its 
advisors,  and  the  public. 

Public  hearings  on  the  proposed 
options  were  held  March  28-30,  1994, 
in  Westport,  WA;  Warrcnton  and  Coos 
Bay.  OR;  and  Areata,  CA. 

The  Council  met  on  April  5-8,  1994, 
in  Burlingame,  California,  to  adopt  its 
final  1994  recommendations.  Following 
the  April  Council  meeting,  the  STT  and 
staff  economist  prepared  a  fourih  report, 
"Presnason  Report  III  Analysis  rf 
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Council- Adopted  Management 
Measures  for  1994  Ocean  Salmon 
Fisheries,"  which  analyzes  the 
environmental  and  socio-economic 
effects  of  the  Council's  final 
recommendations.  This  report  also  was 
distributed  to  the  Council,  its  advisors, 
and  the  public. 

Resource  Status 

Many  salmon  runs  returning  to 
Washington,  Oregon,  and  California 
streams  in  1994  are  expected  to  be  at 
record  low  levels. 

Primary  resource  concerns  are  for 
Klamath  River  fall  chinook;  Columbia 
River  hatchery  chinook;  Oregon 
Production  Index  area  coho  stocks 
destined  for  the  Columbia  River  and  the 
Cclifomia  and  Oregon  coasts, 
particularly  Oregon  coastal  natural 
coho;  and  Washington  coastal  and  Puget 
Sound  natural  coho.  Management  of  all 
of  these  stocks  is  affected  by 
interjurisdictional  agreements  among 
tribal.  State,  Federal,  and/or  Canadian 
managers. 

Chinook  Salmon  Stocks 

California  Central  Valley  stocks  are 
relatively  abundant  compared  to  the 
other  chinook  stocks  of  the  Pacific  coast. 
The  Central  Valley  Index  of  abundance 
of  combined  Central  Valley  chinook 
stocks  is  estimated  to  be  503,000  fish  for 
1994,  slightly  above  the  post-sea.son 
estimate  of  the  index  for  1993  and  IH 
percent  below  the  average  of  the  index 
from  1970-1993.  The  escapement  goal 
range  of  122,000  to  180,000  Sacramento 
River  adult  fall  chinook  was  not  met  in 
1990, 1991,  or  1992,  and  was  near  the 
low  end  of  tfie  goal  range  in  1993. 
Preseason  modeling  predicted  tliat 
regulations  comparable  to  those  of  1993 
would  result  in  an  escapement  of 
Sacramento  River  fall  chinook  within 
the  escapement  goal  range  in  1994. 

Winter-run  chinook  from  the 
Sacramento  River  are  listed  under  the 
Endangered  Species  Act  (ESA)  as  an 
endangered  species  (59  FR  440,  January 
4, 1994)  and  a."*  a  consideration  in 
establishirg  ocean  fishing  regulations. 
The  1993  spawning  run  size  estimate 
totaled  341  adults,  a  substantial  decline 
from  the  1992  nm-size  estimate  of  1,180 
adults.  The  abundance  of  the  winter  nin 
in  the  ocean  at  the  beginning  of  the 
fishing  season  is  not  forecast. 

Klamath  River  fall  chinook  ocean 
abundance  is  expected  to  be  137,600 
age-3  and  age-4  fish  at  the  beginning  of 
the  fishing  season.  This  forecast  is  16 
percent  below  last  year's  actual 
abundance,  and  58  percent  below  the 
average  of  estimates  for  1985-1993.  The 
spawning  escapement  goal  for  Klamath 
River  fall  chinook  is  33-34  percent  of 


the  potential  adults  with  a  minimum  of 
35,000  natural  spawners  (wild  run 
salmon  or  fish  that  spavin  independent 
of  hatcheries).  Although  ocean 
escapement  to  the  Klamath  River  (in- 
river  run  size)  in  1993  was  the  largest 
recorded  since  1989,  the  natural 
spawning  escapement  of  20,900  adults 
fell  short  of  the  goal  of  38.000,  set  in 
1993  by  emergency  action  by  the 
Secretary  of  Commerce  (Secretar)),  and 
was  below  the  FMP's  minimum  natural 
spawner  requirement  of  35,000  for  a 
fourth  consecutive  year.  Preseason 
modeling  predicted  that  harvest 
regulations  similar  to  those  adopted  in 
1993  would  resuh  in  an  ocean 
escapement  that  would  not  be  sufficient 
to  achieve  the  minimum  spawning 
escapement  floor  and  to  provide  for  in- 
river  sport  and  Indian  tribal  fisheries  in 
1994. 

In  recent  years  of  low  abundance,  the 
procedures  used  to  model  the  Klamath 
fall  cJiinook  population  have 
consistently  overestimated  stock 
abundance  and  underestimated  the 
hatchery  component  of  the  spawning 
nm.  In  1994,  the  Council  implemented 
changes  in  the  predictor  used  to  forecast 
age-3  m:ean  abundance  and  developed  a 
new  predictor  of  the  relative  sizes  of  the 
natural  and  hatchery  spawning 
esckTpements.  As  a  result,  the  1994 
forecast  of  the  adult  ocean  population  is 
11  percent  smaller,  and  the  spawning 
escapement  (hatchery  and  natural) 
required  to  achieve  the  natural  spawner 
floor  is  36  percent  greater  than  would 
have  been  predicted  using  the  previous 
methodology.  The  new  predictor  is 
considered  to  reflect  more  accurately 
the  actual  ocean  abundance  and 
proportion  of  natural  and  hatcherj- 
stocks. 

In  1989,  es  authorized  at  50  CFR  part 
661,  Appendix  IV. B..  the  Council 
recommende'i,  and  the  Secretary 
approved,  a  change  in  the  Klamath 
Rjver  fall  chinook  spawning  escapement 
rate  goal  from  35  percent  to  between  33 
and  34  percent  (54  FR  19800.  May  8, 
1989).  That  change  was  not  codified  at 
the  time.  The  change  in  the  spawning 
escapement  rate  goal  is  herein  codified 
in  F.O  CFR  part  661  Appendix  IV. A  as  a 
technical  amendment. 

Oregon  coastal  chinook  stocks  include 
south-migrating  and  localized  stocks 
primarily  from  southern  Oregon 
streams,  and  north-migrating  chinook 
stocks  that  generally  originate  in  central 
and  northern  Oregon  streams. 
Abundance  of  south-migrating  and 
localized  stocks  is  expected  to  be  low, 
similar  to  the  levels  obser\'ed  in  1993. 
These  stocks  are  important  contributors 
to  ocean  fisheries  off  Oregon  and 
northern  California.  The  generalized 


expectation  for  north-migrating  stO(Jis  is 
for  a  continuation  of  average  to  above- 
average  abundance  as  obser\ed  in  recent 
years.  These  stocks  contribute  primarily 
to  ocean  fisheries  off  British  Columbia 
and  Alaska.  It  is  expected  that  the 
aggregate  Oregon  coastal  chinook 
spawning  escapement  goal  of  150,000  to 
200,000  naturally  spawning  adults  will 
be  met  in  1994. 

Estimates  of  Columbia  River  chinook 
abundance  vary  by  stock  as  follows: 

1.  Upper  Columbia  River  spring  and 
summer  chinook.  Numbers  of  upriver 
spring  chinook  predicted  to  return  to 
the  river  (49,000)  in  1994  are  56  percent 
below  the  1993  run  size  of  111.500  fish, 
and  13  percent  below  the  1979-1984 
average  of  56,600  fish.  The  1994 
depressed  stock  status  reflects  a 
substantial  decline  from  recent 
improvements  (1985-1990  and  1992- 
1993)  in  the  status  of  this  stock.  The 
1985-1990  and  1992-1993  increases 
from  the  poor  returns  in  the  early  1980s 
are  primarily  the  result  of  increases  of 
hatchery  stocks.  The  natural  sto<.k 
component  remains  depressed.  Oce.in 
escapement  is  expected  to  be 
significantly  below  the  goal  of  115.000 
adults  counted  at  Bonneville  Dam. 
Upriver  spring  chinook  are  affected  only 
.slightly  by  ocean  har\'ests  in  Council 
area  fisheries,  with  the  contribution  of 
these  stocks  being  generally  1  percent  or 
less  of  the  total  chinook  caith  north  of 
Cape  Falcon,  OR.  Expected  ocean 
escapement  of  adult  upriver  summer 
chinook  is  15.700  fish.  The  1994  stock 
status  remains  extremely  depressed, 
with  ocean  escapement  being  about  20 
percent  of  the  lower  end  of  the 
spawning  escapement  goal  range  of 
80,000  to  90.000  adults  counted  at 
Bonneville  Dam.  Upriver  summer 
chinook  migrate  to  the  fnr  north  and  are 
not  a  major  contributor  to  ocean 
fisheriHs  off  Washington  and  Oregon. 

2.  Wiliamette  River  Spring  Chinook. 
Willamette  River  spring  chinook  returns 
are  projected  to  be  72,000  fish,  15 
percent  above  the  1993  run  of  62,600 
fish,  end  11  percent  greater  than  the 
1980-1984  average  return  of  65.tl00  fish. 
Willamette  River  spring  chinook  stocks 
are  important  contributors  to  Council 
area  fishery  catches  north  of  Cape 
Falcon. 

3.  Columbia  River  Full  Chinook.  Four 
distinci  fall  chinook  stock  units  initially 
were  identified,  and  recently  a  fifth 
stock  unit  has  been  added,  as  follows: 

(a)  Upriver  bright  fall  chinook  ocean 
escapement  is  expected  to  be  85,400 
adults,  17  percent  below  the  1993  return 
of  102,900  adults,  and  7  percent  above 
the  1981-1985  period  of  poor  returns 
that  averaged  79,500  adults.  The 
esc^ipement  goal  for  upriver  bright  fall 
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chlnook  is  40,000  adults  above  McNary 
Dam.  This  stock  has  a  northern  ocean 
migratory  pattern  and  constitutes  less 
than  10  percent  of  Council-area  fisheries 
north  of  Cape  Falcon. 

Cb)  Lower  river  natural  fall  chinook 
ocean  escapement  is  forecast  at  about 
14.700  adults.  10  percent  above  the 
1993  run  size  of  13,400. 

(c)  Lower  river  hatchery  fall  chinook 
ocean  escapement  is  forecast  at  36.100 
adults,  a  31  percent  reduction  from  the 
record  low  return  observed  in  1993  of 
52.200  adults.  This  stock  has  been 
declining  sharply  since  the  record  high 
i-etum  in  1987.  Lower  Columbia  River 
fall  chinook  stocks  normally  account  for 
more  than  half  the  total  catch  in 
Council-area  fisheries  north  of  Cape 
Falcon,  with  lower  river  hatchery  fall 
chinook  being  the  single  largest 
contributing  stock. 

(d)  Spring  Creek  hatchery  fall  chinook 
ocean  escapement  is  projected  to  be 
about  20.200  adults.  20  percent  above 
the  1993  return  of  16,800  aduhs;  the 
1986-1990  average  ocean  escapement 
was  16.700  adults.  The  Spring  Creek 
hatchery  fall  chinook  stock  has  been 
rebjuilding  slowly  since  the  record  low 
return  in  1987.  with  a  downturn  In  1992 
and  1993. 

(e)  Mid-Columbia  bright  fall  chinook 
ocean  escapement  is  projected  to  be 
about  23,900  adults,  13  percent  below 
the  1993  return  of  27,400  adults.  These 
fall  chinook  are  returns  primarily  from 
hatchery  releases  of  bright  fall  chinook 
stock  in  the  area  below  McNary  Dam. 
although  some  natural  spav^ming  in 
tributaries  between  Bonneville  and 
McJ^Jary  dams  is  also  occurring. 

4.  Snake  River  Wild  Fall  Chinook. 
Also  of  concern  are  Snake  River  wild 
fall  chinook.  listed  as  a  threatened 
species  under  the  ESA.  Information  on 
tne  stock's  ocean  distribution  and 
fishery  irapacis  are  not  available. 
Attempts  to  evaluate  fishery  impacts  on 
Snake  River  wild  fall  chinook  have  used 
the  Lyons  Ferry  Hatchery  stock  to 
reprt-  ent  Snake  River  wild  fall  chinook. 
The  Lyons  Ferry  stock  is  widely 
distributed  and  harvested  by  ocean 
fisheries  from  southern  California  to 
Al^a. 

5\  Washington  Coastal  and  Puget 
Sound  Chinook.  Washington  coastal  and 
Pudet  Sound  chinook  generally  migrate 
to  the  far  north  and  are  affected 
insignificantiy  by  ocean  har/ests  from 
Cape  Falcon  to  the  U.S.-Canada  border. 

Coho  Salmon  Stocks 

ThH  Oregon  Produdion  Index  (OPI)  is 
an  jrnual  index  of  coho  abundance 
from  Leadbetter  Point.  WA.  south 
through  California.  It  is  the  primary 
indt'X  of  coho  abundance  for  the  Pacific 


ocean  fishery.  Oregon  coastal  and 
Columbia  River  coho  stocks  are  the 
primary  components  of  the  OPI. 
Beginning  in  1988.  the  Council' adopted 
revised  estimation  procedures  that  were 
expected  more  accurately  to  predict 
abundance  of  the  foUownng  individual 
OPI  area  stock  components:  public 
hatchery,  private  hatchery,  Oregon 
coastal  natural  (OCN)  for  rivers  and 
lakes,  and  the  Salmon  Trout 
Enhancement  Program.  Prediction 
methodologies  are  described  in  the 
Council's  "Preseason  Report  I  Stock 
Abundance  Analysis  for  1988  Ocean 
Salmon  Fisheries."  In  response  to  the 
extremely  low  abundances  expected  in 
1994,  some  changes  to  the  abundance 
predictors  were  implemented  as 
described  in  the  Council's  "Preseason 
Report  I  Stock  Abundance  Analysis  for 
1994  Ocean  Salmon  Fisheries."  In 
particular,  the  current  predictor  for  the 
OCN  river  component  does  not 
adequately  incorporate  environmental 
variability,  so  an  environment-based 
model  is  being  used  to  predict 
abundance  in  1994.  This  model 
incorporates  annual  measurements  of 
upwelling  and  sea  surface  temperatures 
and  contains  no  provision  for  the 
influence  of  spawner  escapement. 
Further  analysis  of  this  model  will 
occur  before  the  1995  season.  The  1994 
OPI  is  forecast  to  be  a  record  low 
239.700  coho.  69  percent  below  the 
1993  preseason  forecast  of  767.000 
coho,  and  49  percent  below  the  1993 
obstirved  level  of  470.900  fish.  The  1994 
estimate  includes  a  record  low  of 
140.900  OCN  coho,  44  percent  below 
the  1993  observed  level  of  250,800  fish 
and  27  percent  beiow  the  previous 
record  low  of  192,500  fish  observed  in 
1987.  The  1993  spawning  escaoemont  of 
the  OCN  stock  was  170,200  fish. 

All  Washington  -coastal  and  Puget 
Sound  natural  coho  stocks  are  expected 
to  be  less  abundant  than  forecast  in 
1993.  Abundances  for  Washington 
coastal  stocks  of  Hoh,  Quects,  and  Gravs 
Harbor  natural  coho  are  proJRi.led  to  be 
40  percent.  47  percent,  and  a'wvit  60 
percent  below  the  1993  preseason 
predictions,  respectively.  Abundances 
for  Puget  Sound  stocks  of  Skagit. 
Stillaguamish,  and  Hood  Canal  natural 
coho  are  projected  to  be  45  percent,  65 
percent,  and  72  percent  below  the  1993 
presea.son  predictions,  respectively. 
Even  in  the  ab.'^nce  of  ocean  and  inside 
(Strait  of  Juan  de  Fuca  and  Puget  Sound) 
fisheries,  natural  coho  run  sizes  are 
forecast  to  be  well  below  spawning 
escapement  goals.  These  low  expected 
abundances  are  thought  to  be  the  result 
of  low  freshwater  flows  in  1992,  poor 
marine  survival  associated  with 


anomalous  ocean  conditions,  and  long- 
term  habitat  degradation.  Abundance 
forecasts  for  Washington  coastal  and 
Puget  Sound  hatriier>-  production  are 
also  well  below  1993  expectations. 

Pink  Sahnon  Stocks 

Major  pink  salmon  runs  .-etum  to  the 
Eraser  River  and  Puget  Sound  only  in 
odd-numbered  years.  Consequentlv. 
pink  salmon  runs  are  not  of 
management  concern  in  1994. 

Management  Measures  for  1994 

The  Council  adopted  allowable  ocean 
harvest  levels  and  management 
measures  for  1994  that  are  consistent 
v*ith  the  FMP  and  are  designed  to 
apportion  the  burden  of  protecting  the 
weak  stocks  discussed  above  equitably 
among  ocean  fisheries  and  to  allow 
maximum  harvest  of  natural  and 
hatchery  runs  surplus  to  inside  fishery 
and  spawning  needs.  The  management 
measures  beiow  reflect  the  Council's 
recommendations. 

South  of  Cape  Falcon 

in  the  area  south  of  Cape  Falcon,  the 
management  measures  in  this  rule  are 
based  primarily  on  concerns  for 
Klamath  River  fall  chinook,  Sacramento 
River  winter  chinook,  and  OCN  coha 
The  greatest  constraint  on  the  ocean 
management  measures  was  the  record 
low  abundance  of  OCN  coho  as 
described  above. 

The  Council  recommended  measunps 
that  result  in  the  harvest  of  Klamath 
River  fall  chinook  being  shifted 
predominantly  southward  off  California, 
to  ma.ximize  access  to  abundant  Central 
Valley  chinook  stocks.  Management 
constraints  on  Klamath  River  fall 
chinook  resulted  in  restrictive  fishing 
.seasons  in  the  area  between  Humbug 
Mountain,  OR.  and  Horse  Mountain. 
CA,  termed  the  Klamath  Management 
Zone  (KMZ).  as  well  as  in  the  areas  both 
north  and  south  of  the  KMZ. 

The  S<jcretarv  issued  a  final  rule  (SB 
FR  68063.  December  23,  1993) 
recognizing  the  Federally-reserved 
fishing  rights  of  the  Yurok  and  Hoopa 
Valley  Tribes,  as  acknowledged  and 
quantified  in  an  opinion  issued  by  the 
Solicitor.  Department  of  the  Inferior,  as 
other  applicable  law  for  the  purposes  of 
the  Magnuson  Fishery  Con.servation  and 
Management  Act  (Magnuson  Act).  The 
1994  management  measures  provide  for 
an  ocean  exploitation  rate  on  age-4 
Klamath  fall  chinook  of  9  percent.  T?tis 
restriction  of  ocean  harvest  is  required 
to  provide  equal  sharing  of  the  harvest 
of  Klamath  River  fall  chinook  between 
the  Tribes  and  non-Indian  fi.shermen,  as 
set  out  in  the  Solicitor's  opinion,  as  well 
as  to  meet  the  spawning  escapement 
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goal  floor  of  35,000  natural  adult 
spawners. 

Winter-run  chinook  from  the 
Sacramento  River  are  listed  under  the 
ESA  as  an  endangered  species.  In  1991. 
N7*4FS  concluded  a  formal  consultation 
with  the  Council  regarding  the  impacts 
of  the  ocean  salmon  fishing  regulations 
on  the  winter  run.  The  biological 
opinion  issued  from  that  consultation 
determined  that  the  1990  level  of 
impacts  from  the  ocean  fisheries  would 
not  jeopardize  the  continued  existence 
of  the  winter  run.  NMFS  also 
recommended  shortening  the 
recreational  fishing  season  off  central 
California  and  closure  of  an  area  at  the 
mouth  of  San  Francisco  Bay  during  the 
time  when  the  winter  run  fash  are 
entering  the  Bay.  These  recommended 
conservation  measures  were 
implemented  in  1991  and  remain  a  part 
of  the  salmon  management  measures  for 
1994.  The  overall  impact  of  the  1994 
salmon  management  program  on  the 
winter  run  is  expected  to  be 
significantly  less  than  in  1990,  the  base 
year  for  the  biological  opinion.  This 
expectation  is  based  on  the  harvest  rate 
model  for  the  Central  Valley  Index 
stocks  of  fall  chinook,  which  predicts  a 
harvest  rate  of  53  percent  in  1994,  as 
compared  to  79  percent  in  1990.  These 
rates  are  only  indicators  of  the  relative 
impact  on  the  winter  run.  because  these 
fish  are  less  vulnerable  to  the  ocean 
fisheries  than  fall-run  chinook,  due  to 
the  timing  of  the  seasons,  as  well  as 
growth  and  migration  patterns. 

Under  recently  approved  Amendment 
11  to  the  FMP,  the  spawning 
escapement  goal  for  OCN  coho  is  42 
spawners  per  mile  in  the  Oregon 
Department  of  Fish  and  Wildlife's 
"standard"  coastal  index  survey  areas. 
This  translates  to  a  maximum 
sustainable  yield  (MSY)  goal  of  200,000 
spawners.  At  lower  abundance  levels, 
only  incidental  impacts,  rather  than 
directed  OCN  coho  fisheries,  are 
allowed.  When  the  predicted  spawner 
escapement  is  less  than  or  equal  to  28 
spawners  per  mile  (which  translates  to 
135,000  spawners),  the  FMP  allows  an 
incidental  exploitation  rate  of  up  to  20 
percent,  but  only  if  it  is  the  minimum 
incidental  harvest  necessary  to 
prosecute  other  fisheries,  and  will  not 
cause  irreparable  harm  to  the  OCN  stock 
(135,000  spawrners  was  the  spawning 
escapement  floor  under  the  FMP  prior 
to  approval  of  Amendment  11;  200,000 
spawners  is  the  spawning  escapement 
floor  established  by  Amendment  11). 

The  1994  abundance  estimate  for 
OCN  coho  is  for  a  record  low  of  140,900 
fish.  At  this  abundance  level,  the  FMP 
only  allows  a  minimum  incidental 
harvest  that  will  not  cause  irreparable 


harm  to  the  stock.  The  1994 
management  measures  result  in  a  total 
OCN  coho  exploitation  rate  of  only  11 
percent,  of  which  about  6.4  percent  are 
impacts  associated  with  prosecution  of 
Council  area  fisheries  and  about  4.6 
percent  are  impacts  associated  with 
non-Council-managed  directed  fisheries 
(Canadian,  Alaskan,  and  inside 
fisheries).  Based  on  these  measures, 
OCN  coho  spawning  escapement  is 
estimated  to  be  125,500  adults. 

The  Director.  Northwest  Region, 
NMFS,  has  determined  that  the 
recommended  harvest  rate  will  not 
cause  irreparable  harm  to  the  OCN  coho 
salmon  stock  for  several  reasons.  First, 
the  1993  spawning  escapement  goal  was 
achieved,  although  the  geographic 
distribution  of  spawners  was  not 
optimal.  As  a  result  of  achieving  the 
spawning  escapement  goal  in  1993,  the 
resulting  production  of  many  individual 
stocks  in  1996  should  return  to  normal 
levels,  if  ocean  survival  conditions  also 
return  to  normal.  Second,  under  the 
1994  fishing  regime  (no  coho  retention), 
spawning  escapement  is  projected  to  be 
125,500  fish.  This  level  of  escapement, 
although  not  optimal  because  it  is  less 
than  the  200,000  MSY  escapement  goal, 
is  not  at  such  a  low  level  that  OCN  coho 
stocks  cannot  recover  when  ocean 
survival  conditions  improve.  Of  greatest 
concern  are  specific  individual  stocks 
within  the  OCN  complex,  such  as 
Tillamook  Bay  stocks,  that  have 
exhibited  extremely  poor  spawning 
escapements  in  recent  years.  However, 
the  predominantly  southern  distribution 
of  the  chinook  harvest,  the  prohibition 
of  coho  retention  in  all  chinook-only 
fisheries,  and  the  extreme  measures 
being  imposed  by  the  states  in  internal 
waters  to  protect  coho  salmon  that 
return  to  individual  watersheds,  makes 
it  unlikely  that  the  ocean  salmon  fishing 
regime  in  1994  will  cause  irreparable 
harm  to  any  OCN  coho  salmon  stock. 

NMFS  has  also  considered  whether 
the  1 1  pe.teent  incidental  harvest  rate  is 
the  minimum  necessary  to  prosecute 
other  fisheries.  Because  the  bycatch  in 
non-salmon  fisheries,  such  as  the  Pacific 
Coast  groundfish  fishery,  is  almost 
exclusively  chinook  salmon,  the  bycatch 
of  coho  salmon  in  non-salmon  fisheries 
is  not  a  large  concern.  The  Council 
determined  that  harvestable  numbers  of 
Central  Valley  and  Klamath  River  fall 
chinook  stocks  warranted  a  chinook 
fishery  on  these  stocks.  In  order  to 
minimize  the  impacts  on  OCN  coho 
salmon  during  these  chinook  fisheries, 
the  Council  recommended,  and  NMFS 
provides  in  this  action  that  no  coho 
retention  be  allowed.  Thus  the  only 
mortality  to  coho  salmon  will  be  the 
result  of  hooking  mortality  from 


chinook  fishing.  In  addition,  the 
Council  adjusted  the  geographic 
distribution  of  the  fisheries  so  that  the 
majority  of  chinook  fishing  occurs  to  the 
south,  primarily  off  California,  where 
the  catch  of  OCN  coho  is  the  lowest. 
The  Council  recommended  this 
geographic  shift  to  the  South  to  protect 
coho.  However,  this  shift  occurs  at  the 
expense  of  Oregon  fishermen,  who  now 
will  not  have  the  opportunity  to  harvest 
as  large  a  proportion  of  Klamath  River 
fall  chinook  stocks  as  they  might  have 
absent  coho  conservation  concerns. 
Finally,  the  States  of  Oregon  and 
Washington  have  closed  the  Columbia 
River  Buoy  10  fishery  for  coho  salmon, 
and  Oregon  has  taken  additional 
restrictive  actions  in  estuarine  and 
freshwater  fisheries  to  minimize  the 
impacts  of  fishing  on  OCN  coho.  Based 
on  these  actions,  NMFS  believes  that  the 
11  percent  ocean  and  freshwater  harvest 
rate  is  the  minimum  harvest  rate 
necessary  to  prosecute  other  fisheries. 

Commercial  Troll  Fisheries 

Retention  of  coho  salmon  is 
prohibited  in  all  areas  due  to  the 
projected  record  low  coho  abundance. 
All  seasons  listed  below  apply  only  to 
salmon  species  other  than  coho. 
Chinook  quotas  are  being  implemented 
in  the  area  between  Florence  South  Jetty 
and  House  Rock.  OR.  to  ensure  that  the 
ocean  impacts  on  Klamath  River  fall 
chinook  do  not  exceed  those  that  have 
been  modeled.  Specifically,  commercial 
troll  fisheries  will  be  limited  to  quotas 
of  12.000  chinook  during  May  and  June 
in  the  area  between  Florence  South  Jetty 
and  Humbug  Mountain,  1,500  chinook 
during  May  in  the  area  between  Sisters 
Rocks  and  House  Rock,  800  chinook 
during  August  in  the  area  between 
Sisters  Rocks  and  Mack  Arch,  and 
10,000  chinook  during  September  and 
October  in  the  area  between  Cape  Arago 
and  Humbug  Mountain.  Troll  fisheries 
in  other  areas  south  of  Cape  Falcon  are 
not  limited  by  any  chinook  quotas, 
because  of  the  minor  contribution  of 
Klamath  stocks  to  the  fisheries. 

From  Point  San  Pedro,  CA,  to  the 
U.S. -Mexico  border,  the  commercial 
fishery  for  all  salmon  except  coho  will 
be  open  May  1  through  June  11,  then 
reopen  July  1  through  September  30. 

From  Point  Reyes  to  Point  San  Pedro, 
CA,  the  commercial  fishery  for  all 
salmon  except  coho  will  be  op)en  June 
15  through  September  30. 

From  Point  Arena  to  Point  Reyes,  CA, 
the  commercial  fishery  for  all  salmon 
except  coho  will  be  open  August  1 
through  September  30. 

From  Horse  Mountain  to  Point  Arena. 
CA.  the  commercial  fishery  for  all 
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salnlon  except  coho  will  be  open 
September  1  through  September  30. 

From  Sisters  Rocks  to  House  Rock, 
OR,  the  commercial  fishery  for  all 
salmon  except  coho  will  open  the 
following  days,  until  May  31  or 
attainment  of  the  chinook  quota, 
whichever  occurs  first:  May  1-2,  5-6, 
10-11.  14-15,  18-19,  22-23,  26-27,  and 
3 1.  The  days  open  may  be  adjusted 
insepson,  if  necessary,  to  manage  the 
fishery.  Gear  is  restricted  to  no  more 
than  four  spread©  per  line,  with  the 
opeii  area  restricted  to  0-6  nm  from 
shoija. 

Fiiim  Sisters  Rocks  to  Mack  Arch,  OR, 
the  (iommertnal  fishery  for  all  salmon 
excejpt  coho  will  open  Augu.sl  8  and 
contSnue  through  August  31  or 
tiitainment  of  ihe  chinook  quota, 
whichever  occurs  first.  This  is  a 
experimental  fishery  designed  to 
detebnine  the  stock  composition  in  the 
areaiin  August,  with  particular  concern 
for  sDuthem  Oregon  and  Klamath 
chinpok.  It  will  be  open  to  a  limited 
nunijer  of  fishers  who  must  fiist 
preregister  by  July  1  with  the  ODFW 
office  in  Newport  for  selection  by  a 
randbm  process. 

Frpm  Florence  South  Jetty  to  Humbug 
Mountain,  OR,  the  commercial  fishery 
for  all  salmon  except  coho  will  open 
May  1  and  continue  through  June  30  or 
attainment  of  the  chinook  quota, 
whichever  occurs  first.  Gear  is  restricted 
to  no  more  than  four  spreads  per  line. 

From  Cape  Falcon  to  Florence  South 
Jetty,  OR,  the  commercial  fishery  for  all 
salmon  except  coho  will  open  May  1 
thiough  June  30,  with  gear  restricted  to 
no  more  than  four  spreads  per  line. 

Later  in  the  season,  the  area  from 
Cape  Arago  to  Humbug  Mountain,  OR, 
will  open  for  all  salmon  except  coho  on 
September  1  and  continue  through 
October  31  or  attainment  of  Lhe  chinook 
quota,  whichever  occurs  first.  Gear  is 
restricted  to  no  more  than  four  spreads 
per  line. 

From  Cascade  Head  to  Cape  Arago, 
OR,  Uhe  commercial  fishery  for  all 
salmon  except  coho  will  open 
Septcmt)er  1  through  October  31,  with 
gear  restricted  to  no  more  than  four 
spreads  per  line. 

From  Cape  Falcon  to  Cascade  Head, 
OR,  the  commercial  fishery  for  all 
salmon  except  coho  will  open  October 
1  through  October  31,  with  gear 
restricted  to  no  more  than  four  spreads 
per  line.  A  subarea  in  state  waters  at  the 
mouth  of  Tillamook  Bay  will  be  closed 
to  commercial  troll  fishing. 

Recreational  Fisheries 

Retention  of  coho  salmon  is 
prohibited  from  May  1,  1994.  in  all 
area.s,  due  to  the  projected  record  low 


coho  abundance.  From  Point  Arena  to 
the  U.S.-Mexico  border,  the  recreational 
fishery,  which  opened  on  the  nearest 
Saturday  to  March  1  for  all  salmon, 
continues  for  all  salmon  except  coho 
from  May  1  through  the  nearest  Sunday 
to  November  1  with  a  two-fish  daily  bag 
limit. 

From  Horse  Mountain  to  Point  Arena, 
the  recreational  fishery,  which  opened 
on  the  nearest  Saturday  to  February  15 
for  all  salmon,  continues  for  all  salmon 
except  coho  from  May  1  through  June  30 
with  a  two-fish  daily  bag  limit.  This  area 
will  reopen  on  August  1  for  all  salmon 
except  coho  and  continue  through  the 
nearest  Sunday  to  November  15  with  a 
two-fish  dailv  bag  limit. 

From  Hunilaug  Mountain  to  Horse 
Mountain,  the  recreational  fishery  will 
open  May  1  for  all  salmon  except  coho 
and  continue  through  June  30  or 
attainment  of  the  10,300  chinook  quota, 
whichever  occurs  first,  with  a  two-fish 
daily  bag  limit.  This  area  will  reopen  on 
Aujjust  27  for  all  salmon  except  coho 
and  continue  through  August  31  or 
attainment  of  the  500  chinook  quota, 
V,  hichever  occurs  first,  with  a  two-fish 
daily  bag  limit;  the  mouth  of  the 
Klamath  River  is  closed.  This  area  will 
reopen  September  1  through  September 
5,  with  no  chinook  quota  and  a  two-fish 
daily  bag  limit. 

From  Cape  Falcon  to  Humbug 
Mountain,  the  recreational  fishery  will 
open  May  1  through  June  5  for  all 
salmon  except  coho,  with  a  daily  bag 
limit  of  two.fish,  no  more  than  two  fish 
in  7  consecutive  days,  no  more  than  10 
fish  per  year,  and  the  open  area 
restricted  to  within  the  27-fathom  curve 
(49.4  m).  This  fishery  will  reopen  only 
betweeH  Twin  Rocks  and  Pyramid  Rock, 
OR,  on  June  6  through  June  19;  this 
fishery  is  entirely  in  State  waters  so 
regulations  to  manage  the  fishery  will  be 
Implemented  by  the  Slate  of  Oregon. 

North  of  Cape  Falcon 

Due  to  the  projected  record  low 
returns  for  Washington  coastal  coho, 
Puget  Sound  natural  and  hatchery  coho 
stocks,  and  Oregon  coastal  and 
Columbia  River  coho,  unprecedented 
action  is  being  taken  to  close  the  non- 
treaty  commercial  troll  and  recreational 
ocean  fisheries  north  of  Cape  Falcon  in 
1994. 

All  Washington  coastal  and  Puget 
Sound  natural  coho  stocks  are  expected 
to  be  less  abundant  than  forecast  in 
1993.  Numbers  of  coho  entering 
freshwater  are  either  below  spawner 
escapement  goals  (Queets,  Grays  Harbor, 
Skagit,  Stillaguamish.  and  Hood  Canal 
natural  coho)  or  at  the  lower  end  of  the 
spawner  escapement  goal  range 
(Quillayute  Falls  and  Hob  natural  coho). 


These  low  expected  abundances  are  the 
result  of  low  flows  in  1992,  poor  marine 
survival  associated  with  anomalous 
ocean  conditions,  and  long-term  habitat 
degradation.  Abundance  forecasts  for 
Washington  coastal  and  Puget  Sound 
hatchery  production  are  also  well  below 
1993  expectations. 

Even  in  the  absence  of  ocean  salmon 
fisheries  north  of  Cape  Falcon,  the 
Council  wanted  to  ensure  that  the 
impacts  on  Snake  River  spring/summer 
and  fall  chinook  stocks,  which  are  listed 
as  threatened  species  under  the  ESA, 
did  not  exceed  recent  years'  levels  of 
impacts.  For  Snake  River  wild  spring 
chinook,  the  available  information 
indicates  that  it  is  highly  unlikely  these 
fish  are  impacted  in  Council-area 
fi.sheries.  For  Sneke  River  wild  summer 
chinook,  these  fish  comprise  only  a  very 
small  proportion  of  total  chinook 
abundance  in  the  Council  management 
area,  and  it  is  unlikely  these  fish  are 
significantly  impacted  in  Council-area 
fisheries.  For  Snake  River  wild  fall 
chinook  that  are  caught  in  Council-area 
fisheries,  the  STT  estimated  significant 
reductions  in  the  ocean  exploitation  rate 
under  the  Council's  recommended  1994 
ocean  measures  compared  to  the  1986- 
1990  average  by  using  the  Lyons  Ferry 
Hatchery  stock  to  represent  Snake  River 
wild  fall  chinook.  These  reductions  in 
the  ocean  exploitation  rate  total  over  90 
percent  for  north  of  Cape  Falcon  and  80 
percent  for  combined  north  and  south  of 
Cape  Falcon. 

Treaty  Indian  Fisheries 

Ocean  salmon  management  measures 
proposed  by  the  treaty  Indian  Tribes  are 
part  of  a  comprehensive  package  of 
Indian  and  non-Indian  salmon  fisheries 
in  the  ocean  and  inside  waters  agreed  to 
by  the  various  parties.  Treaty  troll 
seasons,  minimum  length  restrictions, 
and  gear  restrictions  were  developed  by 
the  Tribes  and  agreed  to  by  the  Council. 
The  treaty  Indian  Tribes  of  the 
Washington  coa.st  agreed  to  a  minimal 
chinook  quota,  with  no  directed  coho 
fisheries.  Recognition  was  made  of  the 
special  right  of  the  treaty  Indian  Tribes 
to  fish  in  their  usual  and  accustomed 
areas  and  the  limitation  of  their 
location-dependent  fisheries. 

In  1994,  treaty  Indian  troll  fisheries 
north  of  Cape  Falcon  are  governed  by  a 
quota  of  16.400  chinook.  with  no 
retention  of  coho.  The  all-except-coho 
seasons  will  open  May  1  and  extend 
through  June  30,  if  the  chinook  quota  is 
not  reached.  The  minimum  length 
restrictions  for  all  treaty  ocean  fisheries, 
excluding  ceremonial  and  subsistence 
harvest,  is  24  in.  (61  cm)  for  chinook. 


1995  Fisheries 

The  timing  of  the  March  and  April 
Council  meetings  makes  it  impracticable 
for  the  Council  to  recommend  fishing 
seasons  to  the  Secretary  that  begin 
before  May  1  of  the  same  year. 
Therefore,  openings  earlier  than  May  1 
for  1995  fishing  seasons  are  being 
provided  for  at  this  time.  The  Council 
recommended,  and  the  Secretary 
concurs,  that  the  following  recreational 
seasons  will  open  in  1995:  (1)  The  area 
from  Point  Arena  to  the  U.S.-Mexico 
border  will  open  on  the  nearest 


Saturday  to  March  1  for  all  salmon  with 
a  two-fish  daily  bag  limit,  except  for 
closure  of  the  control  zone  near  the 
mouth  of  San  Francisco  Bay  from  the 
opening  of  the  season  through  March 
31;  and  (2)  the  area  from  Horse 
Mountain  to  Point  Arena  will  open  on 
the  nearest  Saturday  to  February  15  for 
all  salmon  with  a  two-fish  daily  bag 
limit. 

The  following  tables  and  text  are  the 
management  measures  recommended  by 
the  Council  for  1994  and,  as  specified, 
for  1995.  The  Secretary  concurs  with 


these  recommendations  and  finds  them 
responsive  to  the  goals  of  the  FMP,  the 
requirements  of  the  resource,  and  the 
socio-economic  factors  affecting 
resource  users.  The  management 
measures  are  consistent  with 
requirements  of  the  Magnuson  Act  and 
other  applicable  law,  including  U.S. 
obligations  to  Indian  Tribes  with  treaty- 
secured  fishing  rights. 

The  following  management  measures 
are  adopted  for  1994  and,  as  specified, 
for  1995  under  50  CFR  part  661. 

BILUNQ  CODE  3510-22-P 
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Table  1.   Commercial  management  measures  for  1994  ocean  salmon  nsheries. 

(Note:   This  Ubie  conUrns  important  restnctions  m  Parts  A.  B.  C.  D.  and  E  which  must  be  followed  for  lawfal 
participation  in  the  fishery.    Areas  on  the  map  are  not  proportional  to  actual  geographic  areas.) 

A.    SEASONS.  SUBAREA  QUOTAS.  AND  SPECIES 
(Shaded  areas  represent  closures.) 


J  APR  j  MAY  I 

U.S.-CAhlADA  BORDER 


JUNE 


I 


JULY 


I 


AUGUST 


I  SEP/OCT  I 

U.S.-CANADA  BORDER 


CAPE 

FALCON 

CAPE  FALCON 

■;;,:■ 

5/1  thru  6/30.    All  ulmon  except  coho.   No 
more  thin  4  spread*  per  line. 

10/1  thru 
10/31.   All 
lalmon  except 
coho.   No 
more  than  4 

.  '-'■     ■  / 

•preads  per 
line.   Subarca 
cloture  (see 

D.l.) 

CASCADE  HEAD 

9/1  thru  10/31.   Allutmon 
except  coho.   No  more  than  4 
^>readi  per  hnc. 

FLORENCE  SOUTH  JETTY 

5/1  thru  eirlier  of  6/30  or  12,000  chtnook  quou 
(E.  1 .).    All  ulmoo  except  coho.   No  more  than 
4  «pre«di  per  line. 

CAPE  ARAGO 

9/1  thru  earlier  oflOOl  ot 

10.000  chtnook  quota  fE.2  ) 

All  lalmoo  except  coho    No 

more  than  4  ipreadi  per  line 

HUMBUG  MOUNTAIN 


SISTERS  ROCKS 


5/1  thru  earlier  of  5/31 
or  1 .500  chtnook  quota 
tE.3  ).  Ailiaimcn 
except  coho.  Open  for 
2-day  pcrioda  only  (lec 
D.2.).  No  more  than  4 
spread!  per  line.  Open 
0-6  naknicai  milca  of 
ihore  only. 


HOUSE  ROCK 


HUMBUG  MOUNTAIN 


SISTERS  ROCKS 


8/8  thru  earlier  of  %i^  I  or 
800  Chinook  quou  (E.3.). 
Ail  salmon  except  coho. 
Special  registration  fishery 
(see  D.3.).   No  more  than  4 
tpnaii  per  line.   Open  0-6 
nautical  miles  of  shore  only. 


MACK  ARCH 


HORSE  MOUNTAIN 


HORSE  MOUNTAIN 


POINT  AR£NA 


9/1  thru  9/30. 
Ail  laimoo 
except  coho. 


POINT  ARENA 


POINT  REYES 


j  8/1  thru  9/30.    All  salmon  except  coho. 


I  6/tS  thru  V/30.    All  ulmon  except  coho. 


POINT  REYES 


POINT  SAN  PEDRO 


POINT  SAN  PEDRO 


5/1  thru  6/11.   All  salmon 
except  coho. 

7. 1  ihfv  9/30.    All  salmon  except  coho. 

US  -MEXICO  BORDER 


U.S. -MEXICO  BO.RDER 
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Table  1.    Commercial  management  measures  for  1994  ocean  salmon  nsheries  (continued). 

B.    MINIMUM  SIZE  LIMITS  (Inches) 


Chinook 


Coho 


Total  Length     Head-off 


Total  Length     Head-off 


North  of  Cape  Falcon 

Cape  Falcon  to  Humbug  Mountain 

South  of  Humbug  Mountain 


26.0 
26.0 


19.5 
19.5 


Pink 

None 
None 


C.   GENERAL  REQUIREMENTS,  RESTRICTIONS.  AND  EXCEPTIONS 

C.l.        Hooks  -  Single  point,  single  shank  barbless  hooks  are  required. 

C,2.        Line  Restnction  -  Off  California,  no  more  than  6  lines  per  boat  are  allowed. 

C.3.  Transit  Through  Closed  Areas  with  Salmon  oh  Board  -  It  is  unlawful  for  a  vessel,  which  has  been  issued 
an  ocean  salmon  permit  by  any  state,  to  have  troll  gear  in  the  water  while  transiting  any  area  closed  to 
salmon  fishing  while  possessing  salmon. 

C.4.  Landing  Salmon  in  Closed  Areas  -  Legally  caught  salmon  may  be  landed  m  closed  areas  unless  otherwise 
prohibited  by  these  regulations. 

C.5.  Consistent  with  Council  management  objectives,  the  State  of  Oregon  may  establish  some  additional  late- 
season,  all-salmon-eitcept-coho  fisheries  in  state  waters. 

C.6.  For  the  purposes  of  California  Fish  and  Game  Code  Section  8232.5,  the  definition  of  the  Klamath 
management  zone  for  the  ocean  salmon  season  shall  be  that  area  from  Humbug  Mountam,  Oregon,  to 
Horse  Mountain,  California. 

D.    POSSESSION,  LANDING.  AND  SPECIAL  RESTRICTIONS  BY  MANAGEMENT  AREA 

If  prevented  by  unsafe  weather  conditions  or  mechanical  problems  from  meetmg  special  management  area  landmg 
restrictions,  vessels  must  notify  the  U.S.  Coast  Guard  and  receive  acknowledgement  of  such  notification  prior  to 
leavmg  the  area  where  landing  is  required.  Tlus  notification  shall  include  the  name  of  the  vessel,  port  where 
delivery  will  be  made,  approximate  amount  of  salmon  (by  species)  on  board,  and  the  estimated  time  of  arrival. 

D.  I.  Cape  Falcon  to  Cascade  Head  in  October  -  The  following  subarea  at  the  mouth  of  Tillamook  Bay  is  closed 
to  commercial  fishing  for  the  month  of  October  Inside  the  10  fathom  curve  between  the  latitude  of  Twin 
Rocks  (45''35'48'  N.  latitude)  and  45°33'00''  N.  latitude;  or  as  otherwise  esUblisbcd  by  Oregon 
Department  of  Fish  and  Wildhfe  in  State  regulations.  The  10  fathom  curve  passes  just  west  of  the  green 
bell  buoy  #1  at  the  Tillamook  Bay  entrance  (approximately  1  nautical  mile  offshore)  at  the  Tillamook  Bay 
entrance. 

D.2.  Sisters  Rocks  to  House  Rock  in  May  -  The  fishery  will  be  open  only  on  the  following  days  until  the  earlier 
ofMay  31  orattamroentofthechinookquou(seeE.3.):  May  1-2.5-6,  10-11.  14-15.  18-19.22-23.26-27 
and  .3 1 .  The  Oregon  Department  of  Fish  and  Wildlife  and  the  National  Marine  Fisheries  Service  may 
adjust  the  open/closure  cycle  through  the  inseason  management  process  as  necessary  to  manage  the  fishery. 
All  salmon  caught  m  the  area  must  be  landed  in  the  immediate  area  ports  only  (Gold  Beach,  Brookings, 
or  Port  Orford)  within  24  hours  of  each  closure.  Landing  limits  may  be  imposed  inseason  as  required  to 
mamtam  an  orderly  fishery. 
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Table  1.   Commercial  management  measures  for  1994  ocean  salmon  fisheries  (ccntimied). 

D.3.  Sisters  Rocks  to  Mack  Arth  m  Aueust  -  This  is  an  expcnmcTJlal  fishery  lo  coHecl  stock  composition 
information  that  will  he  oper^cd  to  a  limited  number  of  fis-hers  determined  in  a  random  process  by  the 
Oregoi;  Department  of  Fish  and  Wildlife  (ODFW).  ThiC  days  of  f.shmg  will  be  determined  pnor  to  August 
by  ODFW.  All  salmcn  caught  in  the  area  must  f>e  landed  in  the  immediate  area  ports  only  (Gold  Beach. 
Brookings,  or  Port  Orford)  withio  24  hours  of  each  weekly  closure.  Landing  limits  may  bs  imposed 
inseason  as  required  to  mamLaia  an  orderly  fishery.  Stale  regulations  will  require  that  fishers  preregistei 
with  the  ODFW  by  July  1  and  may  impose  special  reporting  requirements.  All  participatmg  fishers  must 
have  in  their  possession,  pnor  to  fishing,  a  National  Manne  Fishenes  Service  (NMFS)  experimental  fishing 
permit  and  a  fishmg  permit  from  ODFW.  Both  permits  will  be  issued  through  the  ODFW  Manne  Region 
Office  13  Newport. 

E.    QUOTAS 


E .  1 .        Mav/June  Chinook.  Quota  B<;twegn  Florence  South  Jetty  and  Humbug  Mountain 
fishery  will  be  UmJtexJ  lo  a  catch  quou  of  12,000  chinook. 


The  May/Jane  trol! 


E.2,        September/October  Chin'X>k  Quota  Between  Cape  Arago  and  Hurr.bug  Mountain  -  The  September/October 
troll  fishery  wtii  be  limited  by  a  catch  quota  of  10,000  chmook. 


E.3.  Chinook  Quotas  Bcr-t-een  S'sfers  Rocks  and  House  Rock  -  The  troll  fishery  will  be  limited  by  catch  quotas 
of  1,500  chinook  for  the  May  fishery  between  Sisters  Rocks  and  Hoc^e  Rock,  and  800  chinook  for  the 
August  fisher)-  between  Sisters  Rocks  and  Mack  Arch. 
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Table  2.    Recreational  management  measures  for  1994  ocean  salmon  flsheries. 

^    (Note:    This  table  contains  important  restnctions  in  Parts  A,  B,  C,  and  D  which  must  be  followed  for  lawful  partici- 
pation in  the  fishery.    Areas  on  the  map  are  not  proportional  to  actiui  geographic  areas.) 

A.    SEASONS.  SUBAREA  QUOTAS,  SPECIES  AND  BAG  LIMITS 
(Shaded  areas  represent  closures.) 


I  FEBT^AR..\PR  |  MAY 

U.S. -CANADA  BORDER 


JUNE 


JULY 


AUGUST 


I 


SEP/OCT/NOV  I 

U.S.-CANADA  BORDER 


CAPE  FALCON 

CAPE  FALCON 

5/1  lhnj6/5     All  iilmon 
except  coho.   2  fisJi  per  dty 
No  more  than  2  fish  in  7 
consecutive  day*  and  no 
more  than  10  fuh  per  year 
(C.6.).   Open  only  withm 
the  27  fathom  curve  (C.4  > 

TWTN  ROCKS           |                                                                                                    .       :•  ,    .       :  ■  j 

6/6  thru  6/19. 
Season  in 
Sute  waten 
(seeC.7.). 

PYTLAMID  ROCK 

HUMBUG  MOUNTAIN 

HLTvlBUG  MOUNTAIN 

5/1  thro  earlier  of  6/30  or  10.300  chinook  quou 

8/27  thru  earlier  of 

(D.l .).    All  talmon  except  coho    2  fish  per  day. 

■^:-M--M 

8/31  or  500  Chinook 
quou  (D.l).    All 
salmon  except  coho. 
2  fish  per  day . 
Control  Zone  2 
(C  2.).  Klamath 
River  mouth,  closed. 

Fishery  re'.ipens  9/1 
Ih.'u  9/5  with  no 
Chinook  quou.   All 
salmon  except  coho 
2  fish  per  day. 

HORSE  MOUNTAIN 

HORSE  MOUNTAIN 

Nearest  Sal.  to  2  15  ih.ru  6/30     All  lalmon  ihni  4; JO.  then  ail 
Ml.Tyjn  except  coho.    2  fish  per  dsy 

8/ 1  ihru  nearest  Sun.  to  1 1  /  i  5 .    All  salmon  except 
coho.   2  fish  per  dsy. 

POINT  ARENA 


POINT  ARENA 


[Nearest  Sat.  to  3/1  thru  nearest  Sun.  to  1 1/1.    All  salmon  thru  4  30.  then  sll  salmon  except  coho.   2  fish  per  day.    Li  1995 
Coiitrol  Zone  3  (C.3.),  near  rr.ouih  of  San  FranciKo  Bay.  wiii  be  closed  from  the  opening  of  the  season  thru  3/31 . 

U.S.-ME>:iCO  BORDER 


us   MEXICO  BORDER 


B.    MINIMUM  SIZE  LIMITS  (Total  length  in  inches) 
Chinook  Coho  Pink 


North  of  Cape  Falcon 

Cape  Falcon  to  Humbug  Mountain 

South  of  Humbug  Mountain 


20.0 
20.0 


None 

None,  except  20.0  off  California 
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Table  2.   Recreational  management  measures  for  1994  ocean  salmon  nsheries  (continued). 

C.    SPEQAL  REQUIREMENTS.  RESTRICTIONS  AND  EXCEPTIONS 

C.l.        Hooks  -  Single  potnl,  single  shank  barbiess  hooks  are  required  north  of  Poinl  Conception,  California 

C.2.        Control  Zone  2  -  The  ocean  area  surrounding  the  Klamath  River  nx>uth  bounded  on  the  north  by 
41  "38*48'  N.  lantude  (approximately  6  nautical  miles  north  of  the  Klamath  River  mouth),  on  the  west  by 
124*23'00"  W.  longitude  (approximately  12  nautical  miles  offshore),  and  on  the  south  by  41''26'48*  N 
latitude  (approximately  6  nautical  miles  south  of  the  Klamath  River  mouth),  is  closed  August  27-31. 

C.3.  Control  Zone  3  (Sacramento  River  Winter-Run  Chinook  Conservation  Closure)  -  The  ocean  area  bounded 
by  a  line  commencing  at  Bolinas  Pomt  (Mann  County,  37°54'17"  N.  latitude,  122'43'35'  W.  longimde) 
southerly  to  Duxbury  Buoy  to  Channel  Buoy  1  to  Channel  Buoy  2  to  Point  San  Pedro  (San  Mateo  County, 
37°35'40"N.  latimde.  122'3riO'' W.  longimde)  is  closed  from  the  opening  of  the  season  m  1995  through 
March  31. 

C.4.  Area  Within  the  27  Fathom  Curve  Befv.een  Cape  Falcon  and  Humbug  Mountain  -  The  ocean  area  thai  is 
bounded  by  a  Ime  from  Cape  Falcon  to  45°46'00''  N..  124°0r20"  W.  (approximately  1.6  nautical  miles 
west  of  Cape  Falcon)  to  45''04'15"  N.,  124°04'00'  W.  (approximately  2.2  nautical  miles  northwest  of 
Cascade  Head)  to  44"'40'40"  N.,  124°09'15''  W.  (approximately  3  nautical  miles  west  of  Yaquina  Head) 
to44''08'30"N.,  124°  1 2 '00"  W.  (approximately  3  nautical  miles  west  of  Heceta  Head)  to  43  "40' 1 5 '  N  . 
124''14'30"  W.  (approximately  0.3  nautical  mile  west  of  the  Umpqua  Whistle  Buoy)  to  43''3r30"  N.. 
124"17'00"  W.  (approximately  1.7  nauucal  miles  west  of  the  beach)  to  43'15'15"  N..  124''28'00'  W. 
(approximately  3  nautical  miles  west  of  the  beach)  to  43°0r30'  N.,  124'29'05"  W.  (approximately  2 
nautical  miles  west  of  Four  Mile  Creek)  to  42'56'00"  N..  124''33'10"  W.  (approximately  2.4  nautical 
nules  west  of  the  mouth  of  Floras  Creek)  to  42°50'20"  N..  124°38'30"  W.  (approximately  3.4  nautical 
nules  west  of  Cape  Blanco)  to  42°40'30"  N..  124°28'45''  W.  (approximalely  1.1  nautical  nule  west  of 
Humbug  Mouctam)  to  Humbug  Mountam. 

C.5.  Inseason  Management  -  To  meet  preseason  management  objectives,  certam  regulatory  riKxlifications  may 
be  necessary  mseason.  Such  actions  could  include  modifications  to  bag  limits  or  days  open  to  fishing  and 
extensions  or  reductions  m  areas  open  to  fishing. 

C.6.  Annual  Possession  Restnction  Betueen  Cape  Fakoh  and  Humbug  Mountain  -  No  more  than  10  salmon 
of  any  species  may  be  retained  per  year  from  the  ocean  area  between  Cape  Falcon  and  Humbug  Mountain. 
Oregon. 

C.7.  Restnctions  Between  Twin  Rocks  and  Pyramid  Rock  -  The  fishery  ts  entirely  in  State  waters.  Regulations 
to  manage  the  fishery  will  be  implemented  by  the  State  of  Oregon.  Contact  the  Oregon  Department  of  Fish 
and  Wildlife  for  current  reguiahons. 

C.8.  Consistent  with  Council  management  objectives,  the  State  of  Oregon  may  establish  limited,  all-salmon- 
excepKoho  fisheries  in  stare  waters. 

C.9.  Consistent  with  Council  management  objectives,  the  State  of  Washington  may  establish  limited  fisheries 
in  state  waters. 


D.l. 


D.   QUOTAS 

Chinook  Quotas  Ber.».een  Humbug  Mountain  and  Horse  Mountain  -  The  recreational  fishery  will  be  liiruted 
by  hardest  quotas  of  10.300  chinook  in  May  and  June,  and  500  chinook  in  August. 
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Table  3.   Treaty  Indian  management  measures  for  1994  ocean  salmon  fisheries. 

(Note:   This  Uble  contains  important  restrictions  in  Parts  A.  B,  and  C  which  must  be  followed  for  lawful  participation 
in  the  fishery.) 

A.    SEASONS.  SPECIES.  MINIMUM  SIZE  LIMITS,  AND  GEAR  RESTRICTIONS 


Tribe  and  Area  Boundanes 


Open  Seasons 


Salmon 
Species 


Minimum  Size 

Limit  (inches) 

Chinook     Coho 


Special  Restrictions 
by  Area 


Makah  -  That  portion  of  the  Fishery 
Management  Area  (FMA)  north  of 
48*02'15'  N.  Utitude  (Norwegian 
Memorial)  and  east  of  125*44 '00' 
W.  longitude 

Quileute  -  That  portion  of  the  FMA 
between  48*07'36'  N    latitude 
(Sand  Point)  and  47*3 r42'  N 
latitude  (Queets  River)  east  of 
125*44'00'  W.  longitude 

Hoh  -  That  portion  of  the  FMA 
between  47«54'18*  N.  Utitude 
(Quillayute  River)  and  47»21'00' 
N.  latitude  (Quinauh  River)  east 
of  125»44'00'  W.  longitude 


May  1  thru  earLer  of  June  30     Ail  except 
or  Chinook  quota  coho 


May  1  thru  earlier  of  June  30      All  except 
or  Chinook  quota  coho 


May  1  thru  earlier  of  June  30      All  except 
or  Chinook  quota  coho 


24 


Barblcss  hooka.    No  more 
than  8  fucd  lines  per 
boat  or  no  more  than 
4  hand-held  lines  per 
person. 

Barbless  hooks.    No  more 
than  8  fixed  tines  per 
boat. 


Barblcss  hooks.    No  more 
than  8  fixed  lines  per 
boat. 


Ouinault  -  That  portion  of  the  FMA 
between  47»40'06'  N.  latitude 
(Destruction  Island)  and  46»53'18' 
N.  latitude  (Point  Chchalis)  east 
of  125*44'00'  W.  longitude 


May  1  thru  earlier  of  June  30      All  except 
or  Chinook  quota  coho   >> 


24 


Barbless  hooks.    No  more 
than  8  fixed  lines  per 
boat. 


B.    SPECIAL  REQUIREMENTS.  RESTRICTIONS.  AND  EXCEPTIONS 

B.l.  All  boundanes  may  be  changed  to  include  such  other  areas  as  may  hereafter  be  authonzed  by  a  federal  court  for 
that  tnbe's  treaty  fishery. 

B.2.        Applicable  lengths,  in  inches,  for  dressed,  head-off  salmon,  are  18  inches  for  chinook.     Minimum  size  and 
retention  limits  for  ceremonial  and  subsistence  harvest  are  as  follows: 
Makah  Tribe  -  None. 

Quileute.  Hoh.  and  Qumault  tnbes  -  Not  more  than  2  chinook  longer  than  24  inches  in  toUl  length  may  be 
reumed  per  day.    Chinook  less  than  i4  inches  total  length  may  be  reuined. 

B.3.  The  areas  within  a  6-mile  radius  of  the  mouths  of  the  Queets  River  (47''3r42"  N.  latitude)  and  the  Hoh  River 
(47*45' 12"  N.  latitude)  will  be  closed  to  commercial  fishing.  A  closure  within  2  miles  of  the  mouth  of  the 
Qumault  River  (47'2r(X)"  N.  latitude)  may  be  enacted  by  the  Quuiault  Nation  and/or  the  Sute  of  Washmgton 
and  will  not  adversely  affect  the  Secretary  of  Commerce's  numagement  regime. 

C.    QUOTAS 

C.  1.  The  overall  treaty  troll  ocean  quotas  are  16,400  chmook  and  no  coho  salmon.  These  quotas  include  troll  catches 
by  the  Klallam  and  Makah  tnbes  m  Washmgton  Sute  Stotistical  Area  4B  from  May  1  through  June  30. 


MUJNO  COOC  lS1»-22-C 
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Gear  Definitions  and  Restrictions 

In  addition  to  gear  restrictions  shown 
in  Tables  1,  2,  and  3  of  this  preamble, 
the  following  gear  definitions  and 
restrictions  will  be  in  effect. 

Troll  Fishing  Gear 

Troll  fishing  gear  for  the  Fishery 
Management  Area  (FMA)  is  defined  as 
one  or  more  lines  that  drag  hooks 
behind  a  moving  fishingvessel. 

In  that  portion  of  the  FMA  off  Oregon 
and  Washington,  the  line  or  lines  must 
bo  affixed  to  the  vessel  and  must  not  be 
intentionally  disengaged  from  the  vessel 
at  any  time  during  the  fishing  operation. 

Recreational  Fishing  Gear 

Recreational  fishing  gear  for  the  FMA 
is  defined  as  angling  tackle  consisting  of 
a  line  with  not  more  than  one  artificial 
'ure  or  natural  bait  attached. 

In  that  portion  of  the  FMA  off  Oregon 
and  Washington,  the  fine  must  be 
attached  to  a  rod  and  reel  held  by  hand 
or  closely  attended:  the  rod  ard  reel 
must  be  held  by  hand  while  pla>4ng  a 
hooked  fish.  No  person  may  use  more 
than  one  rod  and  line  while  fishing  off 
Oregon  or  Washington. 

In  thiit  portion  of  the  FIvlA  off 
Olifomia,  the  line  must  be  attached  to 
a  rod  and  reel  held  by  hand  or  closely 
attended.  Weights  directly  attached  to  a 
line  may  not  exceed  4  pounds  (1.8  kg). 
There  is  no  limit  to  the  number  of  lines 


that  a  person  may  use  while  recreational 
fishing  for  salmon  off  California. 

Fishing  includes  any  activity  that  can 
reasonably  be  expected  to  result  in  the 
catching,  taking,  or  han'esting  of  fish. 

Geographic  Landmarks 

Wherever  the  words  "nautical  miles 
from  shore"  are  used  in  this  document, 
the  distance  is  measured  from  the 
baseline  from  which  the  territorial  sea  is 
measured. 

Geographical  landmarks  referenced  in 
this  notice  are  at  the  following 
locations: 

Cape  Falcon 45°4600"  N  laf. 

Twin  Rocks 45°35'48  "  N.  lat. 

Pyr^vAd  Rock 45°29'46"  N.  lat. 

Cascade  Head 45°03'5O"  N.  lat. 

Florence  South  Jetty 44^0100"  N.  lat. 

Cape  Arago 43°18'20"  N.  laL 

Humbug  Mountain 42°40'30"  N.  lat. 

Sisters  Rocks 42°35'45"  N.  lat. 

Mack  Arch 42°13'4a"  N.  lat. 

House  Rock 42^06  32"  N.  lat. 

Horse  Mountain 40°05'0O"  N.  lat. 

Point  Arena 38°57'30"  N.  lat. 

Point  Reyes 37''59'44  "  N.  lat. 

Point  San  Pedro..... 37'35'40"  N.  lat. 

Point  Conception 34 '2  700"  N.  lat. 

Inseason  Notice  Procedures 

Actual  notice  of  inseason 
management  actions  will  be  provided  by 
a  telephone  hotline  administered  by  the 
Northwest  Region,  NMFS.  206-526- 
6667  or  800-662-9825.  and  by  U.S. 
Coast  Guard  Notice  to  Mariners 


broadcasts.  These  broadcasts  are 
announced  on  Channel  16  VHF-FM  and 
2182  Khz  at  Sequent  intervals.  The 
announcements  designate  the  channel 
or  frequency  over  which  the  Notice  to 
Mariners  will  be  immediately  broadcast. 
Inseason  actions  will  also  be  filed  with 
the  Office  of  the  Federal  Register  as 
soon  as  practicable.  Since  provisions  of 
these  management  measures  may  be 
altered  by  inseason  actions,  fishermen 
should  monitor  either  the  telephone 
hotline  or  Coast  Guard  broadcasts  for 
current  information  for  the  area  in 
which  they  are  fishing. 

Classification 

This  notification  of  aimual 
management  measures  and  technical 
amendment  are  exempt  from  review 
under  EO.  12866. 

Section  661.23  of  title  50,  Code  of 
Federal  Regulations  states  that  the 
Secretary  will  publish  a  notice 
establishing  management  measures  for 
ocean  salmon  each  year  and  will  invite 
public  comments  prior  to  their  effective 
date.  If  the  Secretary  determines,  for 
good  cause,  that  a  notice  must  be  issued 
without  affording  prior  opportunity  for 
public  comment,  the  measures  will 
become  effective,  however,  conunents 
on  the  notice  will  be  received  by  the 
Secretary  for  a  period  of  15  days  after 
the  filing  of  the  notice  with  the  Federal 
Register. 
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Because  many  ocean  salmon  seasons 
are  scheduled  to  start  May  1 ,  the 
management  measures  must  be  in  effect 
by  this  date.  Each  year  the  schedule  for 
establishing  the  aiuiual  management 
measures  begins  In  February  with  the 
compilation  and  analysis  of  biological 
and  socioeconomic  data  for  the  previous 
year's  fishery  and  salmon  stock 
abundance  estimates  for  the  current 
year.  Two  meetings  of  the  Council 
follow  in  March  and  April  which 
incorporate  a  public  review  period.  In 
1994,  the  Council  recommended 
management  measures  at  the  conclusion 
of  its  meeting  on  April  8.  resulting  in  a 
short  time  frame  for  implementation. 

In  addition,  delay  in  the  start  of  the 
fishing  season  would  deny  ocean 
fishermen  access  to  harvestable  salmon 
stocks  which,  if  taken  later  in  the  year, 
would  produce  unacceptable  impacts  on 
other  salmon  stocks,  such  as  those  listed 
under  the  ESA.  Due  to  the  migratory 
patterns  of  the  various  salmon  stocks, 
harvest  regimes  account  for  the  timing 
and  location  of  harvestable  stocks  in 
concert  with  the  stocks  of  concern. 
Therefore,  in  light  of  the  limited 
available  time  and  the  adverse  effect  of 
delay,  the  Secretary  has  determined  that 
good  cause  exists  to  waive  prior  notice 


and  comment  on  the  management 
measiu^es. 

Although  this  document  will  be 
effective  without  prior  opportunity  for 
comment,  the  public  had  opportunity  to 
comment  on  tliese  management 
measures  during  the  process  of  their 
development.  The  public  participated  in 
the  March  and  April  Council,  STT.  and 
Salmon  Advisory  Subpanel  meetings, 
and  in  pubhc  hearings  held  in 
Washington,  Oregon,  and  California  in 
late  March  that  generated  the 
management  actions  recommended  by 
the  Council  and  approved  by  the 
Secretary.  Written  public  comments 
were  invited  by  the  Council  between  the 
March  and  April  Council  meetings. 

The  technical  amendment  provisions 
of  this  regulatory  action  make  only 
minor,  non-substantive  changes  and  do 
not  change  operating  practices  in  the 
fishery.  Accordingly,  it  is  urmecessary 
under  5  U.S.C.  553Cb)(B)  to  provide  for 
prior  public  comment,  and  there  is  good 
cause  under  5  U.S.C.  553(d)  not  to  delay 
the  effective  date  of  the  technical 
amendment  for  30  days.  Comments  will 
be  accepted  for  15  days  after  the 
effective  date  of  this  notice. 

On  March  31,  1991,  NMFS  issued  a 
biological  opinion  that  considered  the 
effects  of  the  FMP  on  Sacramento  River 


winter-nm  chinook  salmon.  The 
opinion  concluded  that  implementation 
of  the  plan  is  not  likely  to  jeopardize  the 
continued  existence  of  the  species.  The 
1994  season  falls  within  the  scope  of  the 
1991  opinion,  and  the  seasons  and 
management  measures  comply  with  the 
recommendations  and  incidental  take 
conditions  contained  in  the  biological 
opinion.  Therefore,  it  was  not  necessary 
to  reinitiate  consultation  on  Sacramento 
River  winter-run  chinook  salmon. 

NMFS  has  issued  a  biological  opinion 
that  considered  the  effects  of  the  1994 
salmon  management  measures  on  wild 
sockeye  salmon,  wild  spring/summer 
chinook  salmon,  and  wild  fall  chinook 
salmon  from  the  Snake  River,  which 
concluded  the  fishery  in  1994  under  the 
FMP  is  not  likely  to  jeopardize  the 
continued  existence  of  the  listed  stocks. 

List  of  Subjects  in  50  CFR  Part  6S1 

Fisheries,  Fishing,  Indians,  Reporting 
and  recordkeeping  requirements. 

Dated:  April  29,  1994. 
RoUand  A.  Schinitten. 
Assistant  Administrator,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  661  is  amended 
as  follows: 
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PART  661— OCEAN  SALMON 
FISHERIES  OFF  THE  COASTS  OF 
WASHINGTON,  OREGON,  AND 
CALIFORNIA 

1.  The  authority  citation  for  part  661 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

Appendix  to  part  661  [Amended] 

2.;  The  appendix  to  part  661,  section 
IV.A..  in  the  table  "Summary  of  Specific 
Management  Goals  for  Stocks  in  the 
Salmon  Management  Unit",  is  amended 
by  revising  the  entry  for  the  Klamath 
Fall  Chinook  to  read  as  follows: 

rv.  Escapement  Coals 


Summary  of  Specific  Management 
Goals  for  Stocks  in  the  Salmon 
Management  Unit 


System 


Spawning  <  escapement  goal 


Klamath  Fall       Between  33  and  34  percent 
CliinooK.  ol  the  potential  adults  Irom 

each  brood  of  natural 
spawners,  tHJt  no  fewer 
than  35,000  naturally 
spawning  adults.  In  any  one 
year.3 


'  Represents  aduft  natural  spawning 
escapement  goal  for  viat)le  natural  stocks  or 
adult  hatchery  return  goal  for  stocks  managed 
for  artificial  production. 


sTtie 


minimum  escapement  floor  of  35,000 
naturally  spawning  adults   may  be  modified 
only  bf/  amendment  to  the  FMP. 
•     I  •  •  *  • 

[FR  Doc.  94-10722  Filed  4-29-94:  3:43  pml 
BILUNC  COOE  3510-23-P 


50  CFR  Part  661 

[Docket  No.  940120-4123, 1.D.  011094A1 

RIN  064»-AE05 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

AGEI|1CY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

SUMMARY:  The  Secretary  of  Commerce 
issues  ttiis  final  rule  to  implement 
Amendment  11  (Amendment)  to  the 
Fishery  Management  Plan  for 
Commercial  and  Recreational  Salmon 
Fisheries  Off  the  Coasts  of  Washington, 


Oregon,  and  California  (FMP).  The 
Amendment  modifies  the  spawning 
escapement  goal  for  Oregon  coastal 
natural  (OCN)  coho  salmon  and  the 
criteria  for  estabhshing  and  managing 
subarea  allocations  for  recreational  coho 
salmon  harvest  south  of  Cape  Falcon, 
OR.  The  Amendment  is  intended  to:  (1) 
Address  persistent  low  OCN  coho  stock 
abundance  and  annual  escapement 
goals  below  ma.\imum  sustainable  yield 
(MSY),  (2)  prevent  imbalances  in 
recreational  coho  harvest  allocation  at 
low  allowable  harvest  levels,  and  (3) 
prevent  the  frequent  use  of  emergency 
rulemaking  to  implement  ajinual 
management  measures. 
EFFECTIVE  DATE:  April  29,  1994. 
ADDRESSES:  Copies  of  the  Amendment, 
including  the  environmental  assessment 
and  the  regulatory  impact  review/initial 
regulatory  flexibility  analysis,  are 
available  from  Lawrence  D.  Six, 
Executive  Director,  Pacific  Fisherj- 
Management  Council  (PFMC),  Metro 
Center,  Suite  420.  2000  SW.  First 
Avenue.  Portland,  OR  97201-5344. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  (Northwest  Region, 
NMFS)  at  206-526-6140,  Rodney  R. 
Mclnnis  (Southwest  Region,  NMFS)  at 
310-980-4040,  or  Lavtrence  D.  Six 
(PFMC)  at  503-326-6352. 
SUPPLEMENTARY  INFORMATION:  The  ocean 
salmon  fisheries  in  the  exclusive 
economic  zone  of  the  United  States  (3 
to  200  miles  offshore)  in  the  Pacific 
Ocean  off  the  coasts  of  Washington, 
Oregon,  and  California  are  managed 
under  the  FMP.  The  FMP  was 
developed  by  the  Pacific  Fishery 
Management  Council  (Council)  under 
the  Magnuson  Fishery  Conservation  and 
Management  Act,  16  1J.S.C.  1801  et  seq. 
(Magnuson  Act),  and  approved  by  the 
Secretary  of  Commerce  (Serretary)  in 
1978.  Since  then,  the  FMP  has  been 
amended  10  times,  with  implementing 
regulations  codified  at  50  CFR  part  661. 
From  1979  to  1983,  the  FMP  was 
amended  annually.  In  1984,  a 
framework  amendment  was 
implemented  that  provided  the 
mechanism  for  making  preseason  and 
inseason  adjustments  in  tJhe  regulations 
without  annual  amendments. 
Amendments  to  the  framework  FMP 
were  implemented  in  1987,  1988,  1989, 
and  1991. 

The  Council  prepared  the 
Amendment  to  the  FMP  and  submitted 
it  to  the  Secretary  for  approval  under 
the  provisions  of  the  Magnuson  Act.  On 
ianiiary  10, 1994.  the  SecretarA,-  began 
formal  review  of  the  Amendment.  A 
notice  of  availability  and  a  proposed 
rule  were  published  in  the  Federal 
Register  on  January  21,  1994  (59  FR 


3327),  and  February  2, 1994  (59  FR 
4895).  respectively.  The  preamble  for 
the  proposed  rule  discussed  the 
rationale  for  the  proposed  amendment. 
The  comment  period  on  the 
Amendment  ended  March  10,  and  on 
the  proposed  rule  March  21.  1994;  two 
wTitten  comments  were  received.  The 
Amendment  was  approved  on  April  6, 
1994. 

As  implemented  by  this  final  rule,  the 
Amendment  modifies  the  spawning 
escapement  goal  for  OCN  coho  salmon. 
The  OCN  coho  stock  is  composed  of 
naturally  produced  coho  salmon  from 
Oregon  coastal  streams.  OCN  coho  are 
important  contributors  to  the  ocean 
harvest,  as  the  stock  aggregate 
constitutes  the  largest  component  of 
naturally  produced  coho  caught  in 
ocean  salmon  fisheries  off  Oregon  and 
California. 

The  modified  escapement  goal  is 
intended  to  achieve  an  aggregate  OCN 
adult  spawning  density  of  42  naturally 
spawning  adults  per  mile  in  standard 
index  survey  areas  each  year.  The 
standard  index  survey  areas  are  48 
different  stream  sections  that  have  been 
suneyed  by  the  Oregon  Department  of 
Fish  a'nd  Wildlife  (ODFW)  each  year 
since  1950.  Under  the  current  methods 
used  by  ODFW,  the  spawners  in  the 
standard  index  area  are  e.xtrapolated  for 
4,764  miles  of  coastal  spav\'ning  habitat. 
This  translates  to  a  numerical  spawning 
escapement  goal  of  200,000.  The 
original  FMP  spawning  escapement  goal 
of  200,000  was  based  on  this 
extrapolation.  This  number  of  adult 
spav^mers  per  mile  was  documented  as 
the  estimated  MSY  spawning 
escapement  level  in  an  ODFW  study  of 
coastal  stream  spawning  escapements 
and  subsequent  production  from  1950  to 
1980. 

The  Amendment  also  provides  that 
when  OCN  coho  abundance  is  forecast 
to  be  less  than  1 25  percent  of  the  annual 
numerical  escapement  goal,  or  below 
250,000  fish  at  the  present  spauTier 
escapement  goal  of  200.000  adults,  an 
incidental  exploitation  rate  of  up  to  20 
percent  will  be  allowed  for  ocean  and 
freshwater  fisheries  targeting  on  non- 
CX^N  coho  salmon  stocks. 

When  the  predicted  OCN  coho 
spawning  escapement  is  28  or  less 
adults  per  mile  in  standard  index  areas, 
the  Council  may  allow  only  an 
incidental  exploitation  rate  of  up  to  20 
percent.  The  Council  will  evaluate  the 
actual  level  of  incidental  harvest  of  OCN 
coho  that  might  be  expected  to  occur  in 
fisheries  for  chinook  salmon  and  non- 
OCN  coho  salmon  and  wil!  recommer.d 
only  the  minimum  incidental  harvest 
rale  necessary  to  prosecute  other 
fisheries,  provided  that  that  rate  will 
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cause  no  irreparable  harm  to  the  OCN 
coho  stock. 

The  Amendment  also  modifies  the 
criteria  for  establishing  and  managing 
subarea  allocations  for  recreational  coho 
salmon  harvest  south  of  Cape  Falcon, 
OR.  when  the  allowable  recreational 
coho  allocation  for  the  entire  area  is 
equal  to  or  less  than  167,000  fish.  The 
Amendment  establishes  two  subareas 
with  independent  impact  quotas  to 
ensure  that  a  large  southward  shift  in 
the  recreational  harvest  does  not  occur. 
Of  the  total  recreational  allocation,  the 
subarea  from  Cape  Falcon  to  Humbug 
Mountain,  Oregon,  receives  70  percent 
and  the  subarea  south  of  Humbug 
Mountain  receives  30  percent,  the 
purpose  being  to  avoid  large  deviations 
from  historical  harxest  shares.  The  two 
subareas  will  be  managed  for  their 
respective  impact  quotas;  the 
recreational  fisheries  for  coho  salmon  in 
each  area  may  be  closed  upon 
attainment  of  the  quota  except  for  the 
area  south  of  Point  Arena,  California 
(38°57'30"  N.  lat.).  South  of  Humbug 
Mountain,  there  are  two  additional 
conditions:  (l)  An  impad  guideline  of  3 
percent  of  the  overall  recreational 
allocation  south  of  Cape  Falcon  will  be 
applied  from  Horse  Mountain  to  Point 
Arena.  CaUfomia;  and  (2)  the 
recreational  fishery  for  coho  salmon  will 
not  be  closed  south  of  Point  Arena,  even 
if  the  fishery  between  Humbug 
Mountain  and  Point  Arena  is  closed, 
upon  projected  attainment  of  the  south 
of  Humbug  Mountain  impact  quota:  but 
the  projected  harvest  through  the  end  of 
the  year  will  be  included  in  the  south 
of  Humbug  Mountain  impact  quota. 
Quota  transfers  between  subareas  are 
allowed  on  a  one-for-one  basis,  but  only 
if  Chinook  constraints  preclude  access  to 
coho. 

At  its  March  8-1 1 .  1994.  meeting  the 
Council  considered  and  adopted 
management  options  for  annual  ocean 
salmon  fisheries  under  the  assumption 
that  the  Amendment  and  its 
implementing  regulations  would  be  in 
place  when  coastwide  ocean  salmon 
fishing  seasons  open  on  May  1,  1994.  as 
regularly  scheduled.  During  this 
meeting,  the  Council  clarified  its  intent 
regarding  the  fishing  allowed  when  the 
spawner  escapement  is  less  than  or 
equal  to  28  coho  per  mile  in  the 
standard  index  areas.  Under  the  existing 
plan,  no  fishing  would  have  been 
allowed  at  that  level  of  spawner 
escapement.  This  is  a  standard  that  is 
more  restrictive  than  under  the 
Endangered  Species  Act  (ESA).  which 
allows  some  incidental  take  of  listed 
stocks.  Therefore,  the  Amendm»>nt  will 
allow  an  incidental  exploitation  rate  of 
up  to  20  percent  that  will  provide  only 


the  minimum  incidental  harvest 
necessary  to  prosecute  other  fisheries, 
and  that  under  no  circumstances  will 
cause  irreparable  harm  to  tlie  OCN  coho 
stock.  This  standard  of  the  minimum 
incidental  harvest  and  no  irreparable 
harm  replaces  other  allocative  measures 
in  the  plan  regarding  OCN  coho  at 
spawner  est;apement  levels  at  or  below 
28  spawners  per  mile. 

Implementation  of  the  Amendment 
requires  changes  to  the  regulatory 
language  in  the  Appendix  to  50  CF'R 
part  661.  The  only  change  to  the 
proposed  regulations  published  on 
February  2.  1994,  clarifies  this  issue  of 
allocation  at  low  spawner  levels  by 
adding  language  in  paragraph  2fb)(i)  of 
Appendix  section  11. B. 

Comments  and  Responses 

Two  wTitten  comments  on  the 
Amendment  were  submitted 
representing  three  individuals  and  two 
organizations,  the  Environmental 
Defense  Fund  and  the  Northwest  Forest 
Resource  Council. 

Comment:  The  spawning  escapement 
goal  proposed  in  the  Amendment  and 
the  proposed  rule  does  not  adequately 
reflect  documented  declines  in  fish  siw. 
fecundity,  survival  rates,  ocean 
production,  and  rainfall  since  1979.  The 
spawning  escapement  goal  of  200,000 
adults  is  most  likely  inadequate. 

Hesponse:  The  OCN  coho  stock  has 
been  the  subject  of  ongoing  review 
under  the  Council  management  process, 
which  requires  using  the  best  scientific 
information  and  methodology  available. 
There  are  several  reasons  for  the 
consistent  and  significant  depression  in 
the  OCN  coho  stcxik,  but  determination 
of  a  primary  cause  is  not  currently 
possible  given  the  inadequacies  in  the 
information  available  on  the  stock  and 
its  habitat.  Additional  studies  may 
provide  a  better  definition  of  the  total 
OCN  coho  spawning  population.  The 
ODF\V  is  currently  in  the  fourth  year  of 
a  5-year  study  of  the  methodology  used 
in  estimating  OCN  coho  esc;apements. 
The  results  of  that  study,  coupled  with 
any  additional  biological  data,  will  be 
used  to  develop  a  biologically  sounder 
OCN  coho  es<.apement  goal. 
Implementation  of  the  Amendment  does 
not  hinder  further  investigations  on  the 
appropriateness  of  the  numerical  goal  of 
200.000  adults.  The  proposed  rule 
anticipated  revision  to  the  spawning 
escapement  goal,  including  the  200,000 
number,  by  describing  the  pr(x;esses  by 
which  the  goal  would  be  revised.  If  the 
estimated  total  number  of  spawners  at 
the  MSY  level  that  is  calculated  by 
extrapolating  from  the  42  adults  per 
mile  in  the  standard  index  survey  areas 
is  revised,  further  changes  to  the  FMP 


or  its  implementing  regulations  would 
not  be  necessar)'.  If  the  number  (42)  of 
adult  spawners  per  mile  in  the  standard 
index  survey  areas  is  revised,  the  FMP 
would  need  to  be  amended.  The 
framework  in  50  CFR  part  661, 
Appendix  IV. B.  provides  for  the 
modification  of  escapement  goals  based 
on  technical  evidence. 

Comment:  Individual  (escapement 
goals  should  be  set  for  tlie  northern, 
central,  and  southern  regional 
aggregates  of  OCN  coho  stocks. 

Response:  The  Salmon  Technical 
Team  has  expressed  its  concern  that  the 
unequal  distribution  of  spawners  along 
the  Oregon  coast  may  be  an  important 
factor  in  recent  OCN  stcx:k  status 
declines.  The  Council  recognizes  the 
problem,  but  there  are  insufficient  data 
at  this  time  to  implement  separate 
escapement  goals  by  subdividing  the 
OCN  stock  aggregate.  This  matter  will  be 
subject  to  further  analysis. 

Comment:  The  escapement  goal 
should  be  increased  by  10  percent  to 
hedge  against  impacts  of  harvest  on 
genetic  diversity  and  ecosystem 
integrity. 

Besponae:  The  200.000-fish  MSY 
escapement  goal  has  not  been  met  for  a 
number  of  years,  and  does  not  appear  to 
be  attainable  in  1994.  Because  the  goal 
represents  an  optimal  production  level 
and  not  a  conservation  threshold,  it 
provides  for  substantial  genetic 
diversity.  Although  there  does  not 
appear  to  be  a  statistical  basis  for  any 
particular  level  of  additional 
conservatism.  NMFS  agrees  that,  when 
stock  sizes  are  such  that  the  number  of 
spawners  is  forecast  to  be  below  28  per 
mile  when  directed  fisheries  are  not 
allowed,  substantial  c.onser\'atism 
should  be  used  when  allowing 
incidental  impacts  for  other  fisheries. 

Comment:  Allowable  incidental  take 
should  be  reduced  to  a  maximum  of  10 
percent  to  prosecute  other  fisheries,  and 
should  only  be  allowed  when 
abundance  is  between  225.000  and 
150.000  fish.  No  incidental  take  should 
be  allowed  that  would  result  in 
escapement  below  the  escapement  floor 
(28  spawners  per  mile)  until  scientific 
information  establishes  that  incidental 
take  that  violates  the  floor  would  not 
result  in  irreparable  harm. 

Response:  The  maximum  incidental 
exploitation  rate  of  20  percent  provides 
flexibility  during  the  annual  preseason 
management  process  for  structuring 
fishing  seasons  to  access  salmon  stocks 
with  allowable  harvest  levels. 
Flexibility  is  also  needed  to  ac;c  ounl  for 
har\est  impacts  by  fisheries  outside  the 
Council's  pur\'iew  (e.g..  freshwater 
fisheries  and  Canadian  fisheries).  NMFS 
will  rely  on  the  annual  management 
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prwjess  to  determine  the  appropriate 
level  of  allowable  incidental  take.  As 
vvHh  any  management  measure 
recommended  by  the  Council.  NMFS 
vviJl  consider  comments  by  the  Council, 
its  advisers,  and  the  public  before 
inipiementing  an  inc  idental  harvest  rate 
Tho  Regional  Director  will  provide 
guidance  to  the  Council  on  an 
appropriate  rate  after  consideration  of 
th^  available  infonnation  as  supported 
byjthe  administrative  record.  The 
Council  demonstrated  its  ability  to 
exjrcise  hane.st  restraint  on  OCN  coho, 
as  pn  1991.  1992.  and  1993,  when  it 
recjommended  emergency  regulations  to 
recfiice  the  ocean  hanest  rate  on  OCN 
echo  from  the  levels  set  in  Amendment 
7  tJ3  the  FMP.  For  the  1994  .season,  the 
Co)uncil  recommended  management 
measures  with  an  incidental  harvest  rate 
of  11  percent.  The  standard  of  the 
minimum  incidental  harvest  and  no 
irreparable  harm  replaces  other 
allix;ative  measures  in  the  plan 
rugarding  OCN  coho  at  spawner 
escapement  levels  at  or  below  28 
sp^wners  per  mile. 

Coinment:  A  reduction  in  the  body 
size  of  salmon  could  (xjuse  a  significant 
reduction  in  fish  productivity  and 
subsequent  declines  in  stock 
abundance.  The  direct  relationship 
between  fecundity  and  fish  size  has 
bedn  established  in  prior  research.  Yet 
the  proposed  spawning  escapement  goal 
has  not  taken  this  relationship  into 
account. 

Bpsponse:  The  OCN  spawning 
escapement  goal  is  based  on  data  from 
many  series  of  years.  Body  size  and 
fecundity  undoubtedly  varied 
depending  on  ocean  feeding  conditions, 
with  returning  spauTiers  being  both 
above  and  below  the  average  body  size 
and  fecundity  for  the  time  series.  The 
spawning  escapement  goal  is  based  on 
average  conditions,  which  take  into 
account  this  variability.  Since  fishery 
managers  cannot  predict  whether  body 
size  will  be  larger  or  smaller  than 
normal  prior  to  the  fish  appearing  in  the 
catch  and  on  the  spawning  grounds,  it 
is  not  practical  to  adjust  either  the 
fishing  seasons  or  the  annual  spawning 
escapement  goals  to  account  for  body 
size.  The  spawning  escapement  goal 
implemented  by  the  Amendment 
asstimes  average  conditions  and  is  set  at 
a  level  to  accommodate  annuni 
variations. 

Comment:  The  Amendment  fails  to 
require  measures  or  research  for 
reducing  the  incidental  take  of  OCN 
cohio. 

flrt.sponse.  Measuces  for  reducing  the 
incidental  take  of  OCN  coho  are 
addressed  during  the  annual  pro<:ess  for 
settling  management  measures.  The 


Council  is  currently  reviewing  its  list  of 
research  and  data  needs,  which  includes 
improving  estimates  of  commercial  troll 
shaker  mortality.  These  estimates  will 
be  determined  by  contact  rates  in 
various  fisheries.  The  Council  will 
continue  to  consider  new  information  as 
it  becomes  available,  in  developing 
ways  to  reduce  this  mortality  through 
gear  selectivity  or  modification.  The 
Council  determined  that  the 
Amendment  provides  the  best  approach 
at  the  present  time,  given  the  currently 
available  information. 

Commtnt:  The  Amendment 
establi.shes  OCN  coho  numerical  annual 
spawning  escapement  goals  at  the 
expense  of  remaining  wild  stocks  of 
coho  salmon. 

llesponse:  The  OCN  spawning 
escapement  goal  implemented  by  this 
amendment  is  based  solely  on  wild  fish. 
Current  hatchery  practices  are  designed 
to  discourage  the  intermixing  of  wild 
and  hatchery  stocks.  Although  some 
intermixing  probably  occurs,  it  is 
thought  to  be  a  small  enough  proportion 
of  the  total  spawning  population  that  it 
does  not  adversely  affect  the  production 
of  wild  coho  salmon. 

Comment:  A  supplemental 
environmental  impact  statement  (.SEIS) 
on  the  FTvlP  should  be  prepared 
incorporating  new  scientific  infonnation 
concerning  coho  and  other  salmon  since 
the  last  SEIS  was  prepared  in  1984. 

Response:  The  environmental 
assessment  (EA)  for  the  Amendment 
was  prf^pared  in  accordance  with  NOA.-X 
Administrative  Order  216-6  on 
Environmental  Review  Procedures.  The 
A.ssistant  Administrator  for  Fisheries. 
NOAA  (AAl.  reviewed  the  EA  and 
concluded  that  this  action  will  not 
s)gnifii:antly  affect  the  human 
environment.  Therefore,  preparation  of 
an  SEIS  is  not  required.  While  new 
information  o:i  salmon  sto<;ks  has  been 
developed  since  the  last  SEIS,  prepared 
for  the  framework  amendment  to  the 
FMP  in  19H4,  there  is  not  sufficient  new 
information  specific  to  the  OCN  coho 
stock  to  warrant  preparation  of  an  SEIS 
for  this  action.  Under  the  ESA  process, 
a  thorough  evaluation  of  salmon  stocks 
in  Washington.  Oregon,  and  California 
is  being  conducted  that  may  result  in 
preparation  of  at  least  one  SEIS  for  the 
FMP. 

Ciassification 

This  rule  has  been  determined  to  be 
"not  significant"  for  purposes  of  E.O, 
12866. 

The  Assi.stnnt  .Administrator 
determined  that  this  rule  will  have  a 
significant  e<:onomic  impad  on  a 
substantial  number  of  small  entities  for 
purposes  of  the  Regulator)'  Flexibility 


Act.  The  Council  prepared  a  regulatory 
impact  review  (RIR)  and  an  initial 
regulator)-  flexibility  analysis  (IRFA) 
that  are  incorporated  in  the  Amendment 
document  and  may  be  obtained  from  the 
Council  (see  ADDRESSES).  A  summary  of 
the  RIR/IRFA  was  published  on 
February  2.  1994  (.59  FR  4H97).  No 
public  comments  were  received  relating 
to  small  entities  and  no  changes  were 
made  in  the  initial  document.  Therefore, 
the  document  will  now  scr\e  as  a  final 
regidatorv  Hexibility  analysis  (FRFA). 

The  AA  determined  that  this  rule 
must  be  effective  no  later  than  May  1, 
1994,  when  coastwide  ocean  salmon 
fishing  seasons  are  s<.hcduled  to  open. 
Therefore,  it  is  impracticable  and 
contrnrv'  to  the  public  interest  to  delay 
for  30  days  the  effective  date  of  this 
final  rule,  and  the  agency  finds  good 
tause  to  waive  the  delaved  effectiveness 
provision  (5  U.S.C.  553(d)(3)l  of  the 
Administrative  Procedure  Ad. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries.  Fishing.  Indians,  Reporting 
and  recordkeeping  requirements. 

Dated:  April  29.  1994 
RoUand  A.  Schinitten, 

Assistant  Administrator  for  Fisherit",. 
Witionul  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  661  is  amended 
as  follows: 

PART  661— OCEAN  SALMON 
FISHERIES  OFF  THE  COASTS  OF 
WASHINGTON,  OREGON.  AND 
CALIFORNIA 

1.  The  authority  citation  for  part  661 
continues  to  read  as  follows: 

Authority:  16  U.S.C,  1801  et  seq. 

2.  In  the  appendix  to  part  661.  in 
•sw.lion  II. B.,  three  new  sentences  are 
added  to  the  end  of  paragraph  2;bl(i), 
and  a  new  paragraph  2(b)(v)  is  a-ided  to 
read  as  follows: 

Appendix 


II.  .Annual  Changes  to  ManaRcmrnt 
Specifications 


H  PrcHedurrs  for  Establishing  and  Ad/iisting 
Annual  Management  Measures. 

•  •  •  •  • 

2.  .Aiior.ation  of  ocean  hani^st  levels 

•  •  •  *  * 

(b)  Coho  south  of  Cape  Falcon  (i)  *   *   * 
The  riHrcatioiial  ollowdblr  ocean  harvcsl  will 
U-  distributed  bftwec^n  the  two  mnjor 
rctrciitioiial  subareas  when  the  hk  nuuional 
ciilociition  is  j-qual  to  or  less  than  167.0(X) 
fish,  in  H(  (:i>r<lanr:e  with  pa.'agraph  2(b)(v)  i>f 
this  nppendJx.  At  (XJN  .spawnin}" 
escapeniHiits  (if  28  or  fewer  adults  jut  mile. 
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the  allocation  provisions  of  paragraph  2(b)  of 
this  appendix  do  not  apply.  Fisheries  will  bo 
established  that  will  provide  only  the 
minimum  incidental  harvest  of  OCN  coho 
necessary  to  prosecute  other  fisheries,  and 
that  under  no  circumstances  will  cause 
irreparable  harm  to  the  OCN  stock. 
***** 

(v)  When  the  recreational  allocation  is  at 
167,000  fish  or  less,  the  total  recreational 
allowable  ocean  harvest  of  coho  will  be 
divided  between  two  majof  subi;reas  with 
independent  impact  quotas.  The  initial 
allocation  will  be  70  percent  from  Cape 
Falcon  to  Humbug  Mountain  and  30  percent 


south  of  Humbug  Mountain.  Coho  transfers 
between  the  two  impact  quotas  may  be 
permitted  on  a  one-for-one  basis,  if  chinook 
constraints  preclude  access  to  coho.  Horse 
Mountain  to  Point  Arena  will  be  managed  for 
an  impact  guideline  of  3  percent  of  the  south 
of  Cape  Falcon  recreational  allocation.  The 
recreational  coho  fishery  between  Humbug 
Mountain  and  Point  Arena  may  be  closed 
when  it  is  projected  that  the  harvest  impact 
between  Humbug  Mountain  and  Point  Arena, 
combined  with  the  projected  harvest  impact 
that  will  be  taken  south  of  Point  Arena  to  the 
end  of  the  season,  equals  the  impact  quota  for 
south  of  Humbug  Mountain.  The  recreational 
fishery  for  coho  salmon  south  of  Point  Arena 


will  not  close  upon  attainment  of  the  south 
of  Humbug  Mountain  impact  quota. 
***** 

3.  In  the  appendix  to  part  661,  in 
section  IV.A.,  the  table  "Summary  of 
Specific  Management  Goals  for  Stocks 
in  the  Salmon  Management  Unit"  is 
amended  by  revising  the  entry  for 
Columbia  River  and  Oregon  Coastal 
Coho  and  its  footnote  4  to  read  as 
follows: 

rV.  Escapement  Goals 

A.  *    *   * 


Summary  of  Specific  Management  Goals  for  Stocks  in  the  Salmon  Management  Unit 


System 


Spawning  escapement  goal ' 


Columbia  River 
and  Oregon 
Coastal  Coho. 


Oregon  coastal  natural  (OCN)  coho  spawning  escapement  is  based  or>  an  aggregate  density  of  42  naturally  spawning  adults 
per  mile  in  starxlard  index  survey  areas* 


'  Represents  adult  natural  spawning  escapement  goal  for  viable  natural  stocks  or  adult  hatchery  return  goal  tor  stocks  managed  for  artificial 
procuction. 

•  •  •  •  • 

••At  OCN  stock  sizes  beiow  125  pe-^cent  of  the  annual  numerical  escapement  goal,  an  exploitation  rate  of  up  to  20  percent  will  be  allowed  for 
incidental  impacts  of  the  combined  ocean  troll,  sport,  and  freshwater  fisheries.  At  OCN  spawning  escapements  of  28  or  fewer  adults  per  mile  an 
exploitation  rate  of  up  to  20  percent  may  be  allowed  to  provide  only  minimum  incidental  harvest  to  prosecute  other  fisheries  provided  the  rate 
chosen  will  cause  no  irreparable  harm  to  thie  OCN  stock. 
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TJTls  section  of  the  TEDERAL  REGISTER 
contains  notices  to  ttie  putrfic  of  the  proposed 
issijance  of  rules  and  regulations.  The 
purpose  of  these  rwtices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
njle  making  prior  to  the  adoption  of  the  finiJ 
ryies. 


D5PARTMENT  OF  AGRICULTURE 
Fireign  Agricultural  Service 

<:FR  Part  1530 
Sugar  Import  Licensing 

ACTION:  Advance  Notice  of  Proposed 
Rulemaking. 

SUMMARY:  The  Foreign  Agricultural 
Service  (FAS)  is  requesting  suggestions 
for  revising  the  regulations  and  other 
program  provisions  for  the  sugar  import 
licensing  programs  in  order  to  improve 
program  efficiency  and  compliance  as 
well  as  to  carry  out  relevant  provisions 
of  the  North  American  Free  Trade 
Agreement  (NAFTA). 
DATES:  Interested  persons  are  invited  to 
submit  wTitten  comments  concerning 
the  niles  or  administration  of  these 
programs.  All  written  comments  must 
be  received  on  or  before  June  3.  1994. 
in  order  to  be  assured  of  consideration. 
ADDRESSES:  Comments  should  be 
mailed  or  delivered  to  the  Team  Leader. 
Import  Quota  Programs,  Foreign 
Agricuhure  Service,  room  5531,  South 
Btiilding,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fred  R.  Kessel.  (202)  720-5676. 
SUPPLEMENTARY  INFORMATION: 
Paragraphs  21  and  22  of  Annex  703.2  of 
Chapter  7  of  the  NAFTA  relate  to  the 
trade  of  sugar  and  sugar  containing 
products  which  receive  benefits  under 
re-export  programs.  Paragraph  21 
requires  that  the  United  States  notify 
Mexico,  in  wTiting,  of  any  export  to 
Mexico  is  not  obligated  to  grant  NAFTA 
duty  preferences  for  such  products. 
However,  paragraph  22(b)  provides  that 
Mjeixico  shall  accord  duty-free  treatment 
to  imports  of  (i)  U.S.  raw  sugar  that  will 
be  refined  in  Mexico  and  re-exported  to 
thiB  United  States,  and  (ii)  refined  sugar 
thbt  has  been  refined  in  the  United 
States  from  Mexican  raw  sugar. 
Moreover,  im.pcrts  qualify-ing  for  duty- 
free treatment  pursuant  to  paragraph 
22(b)  will  not  be  subject  to,  or  counted 
under,  any  tariff  rate  quota.  Comments 


with  respect  to  implementation  of  these 
provisions  will  be  considered  in 
draffing  proposed  regulations. 

Interested  persons  ere  encouraged  to 
consider  the  rules  relating  to  the 
maximum  license  sizes  (7  CFR 
1530.102(c)  and  1530.2T)2(c))  and 
provide  comments  supporting  any 
change.  FAS  is  considering  having  all 
programs  conform  to  the  metric  system. 
This  change  would  revise  the  maximum 
license  sizes  from  short  tons  to  metric 
tons. 

Another  rule  change  being  considered 
relates  to  changes  in  the  notice  of  . 
transfer  submission  to  the  Licensing 
Authority.  The  provisions  at  7  CFR 
1530.106(c)  and  1530.204(c)  relating  to 
the  original  notice  of  transfer  being 
submitted  to  the  Licensing  Authority 
within  10  days  of  the  transfer  date  will 
be  reviewed  for  possible  changes.  The 
agency  is  considering  having  the  refiner 
licensee  transmit  to  FAS  the  original 
notice  of  transfer  within  X  days  of  the 
shipment  date  and  then  simply  receive 
and  store  confirmations  from  the 
manufacturer  licensees.  Information 
concerning  numerous  transfers  within 
an  X-day  period  could  be  submitted  to 
the  Licensing  Authority,  either  by  mail 
or  by  electronic  means. 

FAS  is  also  considering  modifying  the 
rule  concerning  licensee  certifications 
in  7  CFR  1530.105(b).  The  additional 
requirement  the  agency  is  considering  is 
having  the  licensee  provide  certification 
to  the  Licensing  Authority  within  95 
days  of  the  date  of  export  or  last 
certification  which  ever  comes  first.  An 
alternative  could  be  to  have  periodic 
reports  (e.g..  weekly,  monthly,  or 
quarterly  depending  on  the  volume  of 
license  activity).  This  change  would 
allow  the  Licensing  Authority  to 
establish  greater  compliance  safeguards. 

Licensees  in  the  Refined  Sugar  Re- 
export program  have  been  informed  by 
FAS  that  during  the  time  domestic 
marketing  allotments  are  in  effect, 
licensees'  sugar  export  shipments  could 
not  be  certified  to  the^Licensing 
Authority  as  being  eligible  for  license 
credit  except  when  any  domestic  sugar 
can  be  verified  as  being  counted  against 
marketing  allotment  allocations.  FAS  is 
interested  in  developing  appropriate 
rules  that  would  incorporate  this 
limitation. 

FAS  also  is  interested  in  comments 
addressing  the  creation  of  a  program  to 
provide  for  imports  of  raw  cane  sugar 


exempt  from  the  tariff-rate  quota  on 
condition  that  an  equivaleiit  quantity  of 
raw  sugar  is  exported.  Currently, 
subheading  1701.11.02  and  additional 
U.S.  note  3(c)  to  chapter  17  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  authorizes  the  sugar 
licensing  programs  but  provides  only  for 
imports  of  raw  sugar  "to  Ix;  used  for  the 
production  (other  than  by  distillation)  of 
polyhydric  alcohols,  except  polvhydric 
alcohols  for  use  as  a  substitute  for  sugar 
in  human  food  consumption,  or  to  be 
refined  and  re-exported  in  refined  form 
or  in  sugar-containing  products."  This 
provision  would  need  to  be  amended  to 
permit  a  raw  sugar  swap  program. 

FAS  is  interested  in  comments 
relating  to  the  implementation  of  an 
automated  data  system  linking  licensees 
with  the  Licensing  Authority. 
Automated  data  processing  procedures 
relating  to  the  use  of  standardized  forms 
for  notices  of  transfer  and  certifications 
for  export  credit  are  of  particular 
interest.  Rule  change  suggestions  for 
providing  a  structured  data  reporting 
format  to  enhance  program 
administration  end  assist  in  verifying 
program  compliance  are  also  requested. 

FAS  will  give  major  consideration  to 
the  suggestions  of  manufacturer 
licensees  in  the  sugar  to  be  re-exported 
in  sugar  containing  products  program 
with  respect  to  contractual 
manufacturing  arrangements  with  co- 
packers.  Comments  should  center  on  the 
control  of  quota-exempt  sugar  to  prevent 
diversion  onto  the  domestic  market  and 
the  means  by  which  manufacturer 
licensees  would  establish  eligibility  to 
receive  credit  for  sugar  containing 
product  exports  for  products 
manufactured  and  exported  by  a  co- 
packer. 

FAS  is  also  considering  changing  the 
licenses  used  under  the  Sugar  for  I  he 
Production  of  Polyhydric  Alcohol 
program  from  a  license  to  import  raw 
sugar  to  a  licen.se  to  receive  transfers  of 
refined  sugar. 

Since  this  will  be  the  best  opportunity 
to  modify  program  regulations,  program 
participants  should  address  any  other 
issues  that  they  deem  appropriate. 

Signed  at  Washington.  DC  on  March  31 
1994. 

Richard  B.  Schroeler, 
Acting  Administrator.  Fomgn  Agricultural 
Senice. 
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Farmers  Home  Administration 

7  CFR  Parts  1823,  1910,  1941,  1942, 
1943,  1944.  1945, 1948,  1951,  and  1980 

RIN:  057S-AA66 

Denying  Credit  to  Applicants 
Delinquent  on  Federal  Debt 

AGENCY:  Farmers  Home  Administration, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  regulations  concerning 
program  eligibility  rtK]uirements.  These 
levisions  will  direct  field  offices  to 
suspend  processing  of  an  application  if 
an  applicant  is  found  to  be  delinquent 
on  a  Federal  debt  until  the  delinquency 
is  resolved,  and  to  deny  credit  if  a 
Federal  judgment  is  found  against  an 
applicant.  This  action  is  necessary  to 
implement  requirements  of  OMB 
Circular  A-129.  "Policies  for  Federal 
Credit  Programs  and  Non-Tax 
Receivables."  Denying  credit  to 
applicants  against  whom  there  is  a 
Federal  judgment  is  mandated  by 
provisions  of  the  Federal  Debt 
Collections  Procedures  Act  of  1990.  The 
intended  effect  of  this  action  is  to 
instruct  field  offices  on  how  to  obtain 
more  information  to  be  used  in 
determining  loan,  grant  and  loan 
servicing  eligibility. 

DATES:  Com.ments  must  be  submitted  on 
or  before  July^,  1994. 
ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Office  of  the  Chief, 
Regulations  Analy.sis  and  Control 
Branch,  Farmers  Home  Administration, 
USDA,  South  Building,  room  6348,  14th 
and  Independence  Avenue,  S\V.. 
Washington.  EX:  20250.  All  written 
comments  made  pursuant  to  this  notice 
will  be  available  for  public  inspection 
during  regular  working  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  K.  Wanamaker,  Senior  Financial 
Analyst,  Farmers  Home  Administration, 
U.S.  Department  of  Agriculture,  room 
B44fi,  South  Agriculture-  Building, 
Washington.  IJC  20250,  Telephone  (202) 
690-0501. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  rule  has  been  determined  not- 
significant  for  purposes  of  E.xecutive 
Order  12866  and  therefore  has  not  been 
reviewed  by  OMB. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 


Subpart  G,  "Environmental  Program." 
FmH.A  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affef:ting  the  qtiality 
of  the  human  environment  and.  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  required. 

Paperwork  Reduction  Act 

The  infonnation  collection 
requirements  contained  in  these 
regulations  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44  U.S.C. 
chapter  35  and  have  been  assigned  OMB 
control  numbers  0575-0134,  0575-0141, 
0575-0132,  0575-0097.  0575-0123, 
0575-0074,  0575-0085,  0575-0083, 
0575-0059.  0575-0045,  0575-0047, 
(.575-0062.  0575-0090,  0575-0130, 
0575-0066,  0575-0079,  0575-0029,  and 
0575-0137  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507).  The  proposed  rule  does 
not  revise  or  impose  any  new 
information  collection  or  recordkeeping 
requirement  from  those  approved  by 
OMB. 

Iiilergovemmental  Review 

These  changes  affect  the  following 
FmHA  programs  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 

10.404  Emergency  Loans  , 

10.405  Farm  Labor  Housing  Loans  and 
Grants 

10.406  Farm  Operating  Loans 

10.407  Farm  Ownership  Loans 

10.410  Low  Income  Housing  Loans 
(Section  502  Rural  Housing  Loans) 

10.411  Rural  Housing  Site  Loans- 
(Section  523  and  524  Site  Loans) 

10.414  Resource  Conservation  and 
Development  Loans 

10.415  Rural  Rental  Housing  Loans 

10.416  Soil  and  Water  Loans  (SW 
Loans) 

10.417  Very  Low  Income  Housing 
Repair  Loans  and  Grants 

10.418  Water  and  Waste  Disposal 
Systems  for  Rural  Communities 

10.419  Watershed  Protection  and 
Flood  Prevention  Loans 

10.420  Rural  Self-Help  Housing 
Technical  Assistance  (Section  523 
Technical  Assistance) 

10.421  Indian  Tribes  and  Tribal 
Corporation  Loans 

10.422  Business  and  Industrial  Loans 

10.423  Community  Facility  Loans 
10.434    Nonprofit  Corporations  Loan 

and  Grant  Program 
10.436    Technical  Assistance  and 
Training  Grants 

Programs  listed  under  numbers 
10.404,  10.406,  10.407,  10.410,  10.417, 


13.421,  10.428,  and  10.435  are  not 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  loc^il  officials  (7  CFR  part 
3015,  subpart  V,  48  FR  29115,  June  24, 
1983). 

Programs  listed  under  numbers 
10.405,  10.411,  10.414,  10.415,  10.416, 
10.418,  10.419.  10.420,  10.422,  10.423, 
10.427,  10.433.  and  10.434  are  subject  to 
the  provisions  of  E.xecutive  Order  12372 
(7  CFR  3015,  subpart  V.  48  FR  29112, 
June  24,  1983;  49  FR  22675,  May  31, 
1984;  50  FR  14088,  April  10,  1985). 

Ppgulatory  Flexibility  Act 

The  Administrator  of  the  Farmers 
Home  Administration  has  determined 
that  this  ac:tion  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  contains  normal  business 
recordkeeping  requirements  and 
minimal  essential  reporting 
requirements. 

Background  Information 

The  current  loan  application 
procedures  require  that  an  applicant 
provide  certification  that  it  is  not 
delinquent  on  a  Federal  debt.  For  the 
purpose  of  verifying  an  applicant's 
certification,  FnjHA  proposes  to  amend 
i'.s  instructions  by  revising  each 
eligibility  section  to  instruct  the  field 
offices  to  access  the  Department  of 
Housing  and  Urban  Development's 
Credit  Alert  Interactive  Voice  Svstem 
(CAIVRS)  to  verify  that  the  applicant  is 
not  delinquent  on  a  P'ederal  debt.  If  a 
delinquency  is  found,  processing  of  the 
application  will  be  suspended.  "The 
applicant  will  bo  notified  that 
processing  has  been  suspended  and  will 
be  asked  to  contact  the  appropriate 
Federal  agency,  at  the  telephone  number 
provided  by  CAIVRS,  to  resolve  the 
delinquency.  When  the  applicant 
provides  FmHA  with  ofTicial 
documentation  that  the  delinquency  has 
been  paid  in  full  or  otherwise  resolved, 
proc;essing  of  the  application  will  be 
continued.  If  the  applicant  is  unable  to 
resolve  the  delinquency,  or  if  an 
outstanding  judgment  obtained  by  the 
United  States  in  a  Federal  Court  (other 
than  the  United  States  Tax  Court), 
which  has  been  recorded,  is  found, 
assistance  may  bo  denied. 

List  of  Subjects 

7  CFR  Part  1823 

Credit.  Indians. 

7  CFR  Part  19W 

Applications,  Credit,  Loan 
programs — agriculture.  Loan  programs — 
housing  and  community  development. 
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Low  and  moderate  income  housing. 
Marital  status  discrimination.  Sex 
discrimination. 

7  QFR  Part  1941 

Crops,  Livestock.  Loan  programs — 
agriculture.  Rural  areas.  Youth. 

7  ^FH  Part  1942 

business  and  industry.  Community 
development.  Community  facilities. 
Grant  programs — housing  and 
community  development.  Industrial 
park.  Loan  programs — housing  and 
community  development.  Loan 
programs — natural  resources.  Loan 
security,  Rural  areas.  Soil  conservation. 
Waste  treatment  and  disposal — 
domestic.  Water  supply — domestic. 

7  CFR  Part  1943 

Credit.  Loan  programs — agriculture, 
Reireation,  Water  resources. 

7C^RPart  1944 

Administrative  practice  and 
procedure.  Aged,  Farm  labor  housing. 
Grant  programs — housing  and 
coriimunity  development.  Handicapped, 
Home  improvement.  Loan  programs — 
housing  and  community  development. 
Low  and  moderate  income  housing — 
rental.  Migrant  labor.  Mobile  homes. 
Mortgages.  Nonprofit  organizations. 
Public  housing.  Rent  subsidies.  Rural 
housing.  Subsidies. 

7  CFR  Part  1945 

Agriculture.  Disaster  assistance.  Loan 
programs — agriculture. 

7  CFR  Part  1948 

Business  and  industry.  Coal. 
■  Community  development.  Community 
facilities,  Energy,  Grant  programs — 
housing  and  community  development. 
Housing.  Nuclear  energy.  Planning, 
Rural  areas.  Transportation,  Economic 
development. 

7  CFR  Part  1951 

Accounting  servicing.  Grant 
programs — housing  apd  community 
development,  Reporting  requirements. 
Rural  areas. 

7  CFR  Part  1980 

Agriculture,  Grant  programs — 
Nonprofit  corporations.  Loan 
programs — agriculture,  Loan  programs — 
business  and  industry — Rural 
development  assistance.  Loan 
programs — nonprofit  corporations. 
Rural  areas.  Loan  programs — 
community  programs.  Rural 
development  assistance. 

Therefore,  as  proposed.  Chapter  XVIII, 
Title  7.  Code  of  Federal  Regulations  is 
amended  as  follows: 


PART  1823— ASSOCIATION  LOANS 
AND  GRANTS— COMMUNITY 
FACILITIES,  DEVELOPMENT. 
CONSERVATION,  UTILIZATION 

1.  The  authority  citation  for  part  1823 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989;  42  U.S  C.  1480; 
5  U.S.C  301;  7  CFR  2.23:  7  CFR  2.70. 

Subpart  N— Loans  to  Indian  Tribes  and 
Tribal  Corporations 

2.  Section  1823.403  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§1823.403    Eligibility. 

•         *         •         •         • 

(d)  Not  be  delinquent  on  any  Federal 
debt  or  have  a  Federal  judgment  lien 
against  its  property. 

(1)  The  District  Office  will  check  the 
Department  of  Housing  and  Urban 
Development's  Credit  Alert  Interactive 
Voice  Response  System  (CAIVRS). 
following  the  Forms  Manual  Insert  for 
Form  FmllA  1910-3,  "Record  of  Credit 
Alert  Interactive  Voice  Response  System 
(CAIVRS)  Inquiry."  to  determine  if  the 
applicant  is  delinquent  on  a  Federal 
debt.  No  decision  to  deny  credit  can  be 
based  solely  on  the  results  of  the 
CAIVRS  inquiry.  If  CAIVRS  identifies  a 
delinquent  Federal  debt,  the  District 
Office  will  immediately  suspend 
processing  of  the  application.  The 
applicant  will  be  notified  that 
processing  has  been  suspended  and  will 
be  asked  to  contact  the  appropriate 
Federal  agency,  at  the  telephone  numbtir 
provided  by  CAIVRS.  to  resolve  the 
delinquency.  When  the  applicant 
provides  FmHA  with  official 
documentation  that  the  delinquency  has 
been  paid  in  full  or  otherwise  resolved, 
processing  of  the  application  will  be 
continued. 

(2)  An  outstanding  judgment  obtained 
by  the  United  States  in  a  Federal  Court, 
(other  than  the  United  States  Tax  Court), 
which  has  been  recorded,  shall  cause 
the  applicant  to  be  ineligible  to  receive 
any  grant  or  loan  until  the  judgment  is 
paid  in  full  or  otherwise  satisfied. 
FmHA  loan  funds  may  not  be  used  to 
satisfy  the  judgment.  Questions  about 
whether  or  not  a  judgment  is  still 
outstanding  should  be  directed  to  the 
Office  of  the  General  Counsel.  If  the 
judgment  remains  unsatisfied,  or  if  the 
applicant  is  delinquent  on  a  Federal 
debt  and  is  unable  to  resolve  the 
delinquency,  the  application  will  be 
rejected  and  the  applicant  will  be 
notified  of  its  right  for  an  appeal  in 
accordance  with  subpart  B  of  part  1900 
of  this  chapter.  The  Administrator  may 
waive  the  rejection  upon  specific 
determination  that  it  is  in  the  best 
interest  of  the  Government  to  do  so. 


PART  19ia-GENERAL 

3.  The  authority  citation  for  part  1910 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  t!  S.C  1480 
5  U.S.C.  301;  7  CFR  2.23;  7  CTR  2.70. 

Subpart  A — Receiving  and  Processing 
Applications 

4.  Section  1910.4  is  amended  by 
adding  paragraph  {g)(3)  to  read  as 
follows: 

§  1910.4    Processing  applications. 

•  •         •         *         • 

(3)  An  outstanding  judgment  obtained 
by  the  United  States  in  a  Federal  Court 
(other  than  the  United  States  Tax  Court), 
which  has  been  recorded,  shall  cause 
the  applicant  to  be  ineligible  for  any 
loan  or  grant  until  the  judgment  is  paid 
in  full  or  otherwise  satisfied.  FmHA 
loan  or  grant  hmds  may  not  be  used  to 
satisfy  the  judgment.  Questions  about 
whether  or  not  a  judgment  is  still 
outstanding  should  be  directed  to  the 
Office  of  the  General  Counsel.  The 
Administrator  may  waive  this 
restriction  upon  specific  determination 
that  it  is  in  the  best  interest  of  the 
Government  to  do  so.  A  decision  to 
deny  a  loan  for  this  reason  is  not 
appealable. 
«         •         •         •         • 

5.  Section  1910.5  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

$  1910.5    Evaluating  applications. 

•  •         •         •         • 

(e)  Delinquency  on  a  Federal  debt. 
Form  FmHA  1910-3.  "Record  of  Credit 
Alert  Interactive  Voice  Response  System 
(CAIVRS)  Inquiry."  will  be  used  to  help 
determine  if  an  applicant  is  delinquent 
on  any  Federal  debt. 

PART  1941— OPERATING  LOANS 

6.  The  authority  citation  for  Fart  1941 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480: 
5  use.  301;  7  CFR  2.23:  7  CFR  2.70. 

Subpart  A— Operating  Loan  Policies, 
Procedures,  and  Authorizations 

7.  Section  1941.12  is  amended  in 
paragraphs  (a)(1)  and  (b)(5)(i)  in  the 
fourth  sentence  by  changing  the 
reference  from  "INS  Form  G-641. 
'Application  for  Verification  of 
Information  from  Immigration  and 
Naturalization  Records."  "  to  "INS  Form 
G-639.  'Verification  Request  Form.'  " 
and  in  the  last  sentence  by  changing  the 
reference  from  "INS  Form  G-641"  to 
"INS  Form  G-639."  by  revising  the 
introductory  text  and  paragraphs  (a)(4) 
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and  {bM5)(iii),  and  by  adding  paragraph 
(d)  to  read  as  follows: 

§  194t.12    Eligibility  requirements. 

Subject  to  the  restrictions  listed  In 
paragraph  (d)  of  this  section,  an 
applicant  is  eligible  for  loan  assistance 
if  the  following  requirements  are  met: 

(a)'   •   * 

(4)  Have  the  character  (emphasiiiing 
credit  history,  past  record  of  debt 
repayment  and  reliability)  and  industry 
to  carry  out  the  proposed  operation.  Past 
record  of  debt  repayment  will  not  he 
cause  for  a  determination  that  the 
applicant/borrower  is  not  eligible  if  an 
honest  attempt  has  been  made  to  meet 
the  payment(s).  However,  delinquency 
on  a  Federal  debt  shall  cause  the 
applicant  to  be  ineligible  for  loon 
assistance  (other  than  for  certain  Farmer 
Program  lovins  as  provided  in  §  1941.14 
of  this  subpart). 

(i)  The  County  Office  will  use  Form 
FmHA  1910-3,  "Record  of  Credit  Alert 
Interactive  Voice  Response  System 
(CAI\'RS)  Inquiry,"  to  check  the 
Department  of  Housing  and  Urban 
Development's  CAIVRS  to  determine  if 
the  applicant  is  delinquent  on  a  Federal 
debt.  No  decision  to  deny  credit  can  be 
ba.sed  solely  on  the  results  of  the 
CAIVRS  inquiry.  If  CAIVRS  identifies  a 
delinquent  Federal  debt,  the  County 
Office  will  immediately  suspend 
processing  of  the  application.  The 
applicant  will  be  notified  that 
processing  has  been  suspendtnl  and  will 
be  asked  to  contact  the  appropriate 
Federal  agency,  at  the  telephone  number 
provided  by  CAIVRS,  to  resolve  the 
delinquency.  When  the  applicant 
provides  FmHA  with  official 
documentation  that  the  delinquency  has 
been  paid  in  full  or  otherwise  resolved, 
processing  of  the  application  will  be 
continued. 

(ii)  If  the  applicant  is  delinquent  on 
a  Federal  debt,  and  is  unable  to  resolve 
the  dslinquency,  the  application  will  be 
objected  (unless  applying  for  certain 
Farmer  Program  loans  as  providied  in 
§  1914  14  of  this  subpart)  and  the 
applicant  will  be  notified  of  its  right  for 
an  appeal  in  accordance  with  subpart  B 
of  part  1900  of  this  chapter.  The 
Administrator  may  waive  this 
restriction  upon  specific  determination 
that  it  is  In  the  best  interest  of  the 
Goveniment  to  do  so. 
•        «        •        *        * 

(b)*   •   * 

(5)*   *   • 

(iii)  They  and  the  entity  itself  must 
have  the  character  (emphasizing  credit 
history,  past  record  of  debt  repayment 
and  reliability)  and  industry  to  carry  out 
the  proposed  operation.  Past  rocord  of 
debt  repayment  will  not  be  cause  for  a 


determination  that  the  applicant/ 
borrower  is  not  eligible  if  an  honest 
attempt  has  been  made  to  meet  the 
payment(s).  Delinquency  on  a  Federal 
debt  (other  than  a  Farmer  Program  debt, 
in  accordance  with  §  1941.14  of  this 
subpart),  by  the  entity  or  any  of  its 
members  shall  cause  the  entity  to  be 
ineligible. 

(A)  The  County  Office  will  use  Fonn 
FmHA  1910-3  to  check  the  Department 
of  Housing  and  Urban  Development's 
CAIVRS  to  determine  if  the  entity  or  any 
of  its  members  is  delinquent  on  a 
Federal  debt.  No  decision  to  deny  credit 
can  be  based  solely  on  the  results  of  the 
CAIVRS  inquiry.  If  CAIVRS  identifies  a 
delinquent  Federal  debt,  the  County 
Office  vAll  immediately  suspend 
processing  of  the  application.  The 
applicant  will  be  notified  that 
processing  has  been  susf>ended  and  will 
be  asked  to  contact  the  appropriate 
Federal  agency,  at  the  telephone  number 
provided  oy  CATVRS,  to  resolve  the 
delinquency.  When  the  applicant 
provides  FmHA  with  official 
documentation  that  the  delinquency  has 
been  paid  in  full  or  otherwise  resolved, 
processing  of  the  application  will  be 
continued. 

(B)  If  the  applicant  is  delinquent  on 
a  Federal  debt  (other  than  a  Farmer 
Program  debt)  and  is  unable  to  resolve 
the  deUnquency,  the  application  will  be 
rejected  and  the  applicant  will  be 
notified  of  its  right  for  an  appeal  in 
accordance  with  subpart  B  of  part  1900 
of  this  chapter.  The  Administrator  may 
waive  this  restriction  upon  specific 
detuntiination  that  it  is  in  the  best 
interest  of  the  Government  to  do  so. 

*         «         *         *         • 

(d)  Restrictions.  An  applicant  will  be 
considered  ineligible  for  loan  assistance 
under  any  of  the  following 
circumstances.  A  decision  to  deny  a 
loan  for  any  of  these  reasons  is  not 
appealable. 

(1)  In  accordance  with  the  Food 
Security  Act  of  1985  (Pub.  L.  9<>-198). 
after  December  23,  1985,  if  an 
individual  or  any  member,  stockholder, 
partner,  or  joint  operator  of  an  entity  is 
convicted  under  Federdl  or  State  law  of 
planting,  cultivating,  growing, 
producing,  han-esting,  or  storing  a 
controlled  substance  (see  21  CFR  part 
1308.  which  is  exhibit  C  of  this  subpart 
(available  in  any  FmHA  office)  for  the 
definition  of  "controlled  substance  ") 
prior  to  loan  approval  in  any  crop  year, 
the  individual  or  entity  shall  be 
ineligible  for  a  loan  for  the  crop  year  in 
which  the  individual  or  member, 
stockholder,  partner,  or  joint  operator  of 
the  entity  was  convicted  and  the  four 
succeeding  crop  years.  Applicants  will 


attest  on  Fonn  FmHA  410-1, 
"Application  for  FmHA  Services,"  that 
as  individuals  or  that  its  members,  if  an 
entity,  have  not  been  convicted  of  such 
crimes  after  December  23,  1985. 

(2)  Aji  outstanding  judgment  obtained 
by  the  United  States  in  a  Federal  Court 
(other  than  the  United  States  Tax  Court), 
which  has  been  recorded,  shall  cause 
the  applicant  to  be  ineligible  for  any 
Fanner  Program  loan  until  the  judgment 
is  paid  in  full  or  otherwise  satisfied 
FmHA  loan  funds  may  not  be  used  to 
satisfy  the  judgment.  Questions  about 
whether  or  not  a  judgment  is  still 
outstanding  should  be  directed  to  the 
Office  of  the  General  Counsel.  The 
Administrator  may  waive  this 
restridion  upon  specific  determination 
that  it  is  in  the  best  interest  of  the 
Government  to  do  so. 

PART  1942— ASSOCIATIONS 

8.  The  authority  citation  for  part  1942 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989;  42  U.S.C  1480; 
5  U.S.C  301;  7  CFR  2.23;  7  CFR  2  70. 

Subpart  A — Community  Facility  Loans 

9.  Section  1942.2  is  amended  by 
redesignating  paragraphs  (a)(2)  through 
(a)(4)  as  (a)(3)  through  (a)(5).  by  adding 
a  new  paragraph  (a)(2),  and  by  revising 
newly  redesignated  paragraph  (n)(3)(ii) 
to  read  as  follows: 

§1942.2    Processing  applications, 
(a)'    •    • 

(2)  Delinquency  on  a  Federal  Debt 

(i)  The  District  Office  will  check  the 
Department  of  Housing  and  Urban 
Development's  Credit  Alert  Interactive 
Voice  Response  System  (CAIVRS). 
following  the  Forms  Manual  Insert  for 
Form  FmHA  1910-3.  "Record  of  Credit 
Alert  Interactive  Voice  Response  System 
(CAIVRS)  Inquiry,"  to  determine  if  the 
applicant  is  dtjlinquent  on  a  Federal 
debt.  No  decision  to  deny  credit  can  be 
based  solely  on  the  results  of  the 
CAIVRS  inquiry.  If  CAFVRS  identifies  a 
delinquent  Federal  debt,  the  District 
Office  will  immediately  suspend 
processing  of  the  application.  The 
applicant  will  be  notified  that 
processing  has  been  suspended  and  will 
be  asked  to  contact  the  appropriate 
Federal  agency,  at  the  telephone  number 
provid'jd  by  CAIVRS,  to  resolve  the 
delinquency.  When  the  applicant 
provides  FmHA  with  official 
documentation  that  the  delinquency  has 
been  paid  in  full  or  otherwise  resolved, 
procer.sing  of  the  application  will  be 
continuixl. 

(ii)  An  outstanding  judgment  obtained 
by  the  United  States  in  a  Federal  Court 
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(other  than  the  United  States  Tax  Court), 
which  has  been  recorded,  shall  cause 
the  applicant  to  be  ineligible  to  receive 
any  grant  or  loan  until  the  judgment  is 
paid  in  hill  or  otherwise  satisfied. 
FmHA  loan  funds  may  not  be  used  to 
satisfy  the  judgment.  Questions  about 
whether  or  not  a  judgment  is  still 
outstanding  should  be  directed  to  the 
Office  of  the  General  Counsel.  If  the 
juc^nent  remains  unsatisfied,  or  if  the 
applicant  is  delinquent  on  a  Federal 
debt  and  is  unable  to  resolve  the 
delinquency,  the  applir:ation  will  be 
rejected  and  the  applicant  will  be 
notified  of  its  right  for  an  appeal  in 
accbrdance  with  subpart  B  of  part  1900 
of  this  chapter.  The  Administrator  may 
waive  the  rejection  upon  specific 
determination  that  it  is  in  the  best 
int^^est  of  the  Government  to  do  so. 
(i)«   •   • 

(li)  The  State  Office  shall  maintain  a 
working  relationship  with  the5tnte 
agehcy  or  official  that  has  been 
designated  as  the  single  point  of  contact 
forlthe  intergovernmental  review 
process  and  give  full  consideration  to 
the  r  comments  when  selecting 
pre  ippiications  to  be  processed. 


Subpart  C — Fire  and  Rescue  Loans 

IQ.  Section  1942.111  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 


194:!;111    Applicant  eligibility. 


(d) 


}  wlinquency  on  a  Federal  Debt 

(1)  The  District  Office  will  check  the 
DfRartment  of  Housing  and  Urban 
De\ielopmenfs  Credit  Alert  Interactive 
Voi|:b  Response  System  (CAIVRS). 
follbwing  the  Forms  Manual  Insert  for 
Form  FmHA  1910-3.  "Record  of  Credit 
Alert  Interactive  Voice  Response  System 
(CABVRS)  Inquiry."  to  determine  if  the 
applicant  is  delinquent  on  a  Federal 
debt.  No  decision  to  deny  credit  can  be 
based  solely  on  the  results  of  the 
CAIVRS  inquir)'.  If  CAIVRS  identifies  a 
delinquent  Federal  debt,  the  District 
Office  will  immediately  suspend 
proce.=-sing  of  the  application.  The 
applicant  will  be  notified  that 
pro<Jessing  has  been  suspended  and  will 
be  asked  to  contad  the  appropriate 
Federal  agency,  at  the  telephone  number 
provided  by  CAIVRS,  to  resolve  the 
delinquency.  When  the  applicant 
provides  FmHA  with  official 
documentation  that  the  delinquency  has 
been  paid  in  full  or  otherwise  resolved, 
processing  of  the  application  will  be 
continued. 

(2)  An  outstanding  judgment  obtained 
by  t^ie  United  States  in  a  Federal  Court 


(other  than  the  United  States  Tax  Court), 
which  has  been  recorded,  shall  cause 
the  applicant  to  be  ineligible  to  receive 
any  grant  or  loan  until  the  judgment  is 
paid  in  full  or  otherwise  satisfied. 
FmHA  loan  funds  may  not  be  used  to 
satisfy  the  judgment.  Questions  about 
whether  or  not  a  judgment  is  still 
outstanding  should  be  directed  to  the 
Office  of  the  General  Counsel.  If  the 
judgment  remains  unsatisfied,  or  if  the 
applicant  is  delinquent  on  a  Federal 
debt  and  is  unable  to  resolve  the 
delinquency,  the  application  will  be 
rejected  and  the  applicant  will  be 
notified  of  its  right  for  an  appeal  in 
accordance  with  subpart  B  of  part  1900 
of  this  chapter. 

The  Administrator  may  waive  the 
rejection  upon  specific  determination 
that  it  is  in  the  best  interest  of  the 
Government  to  do  so. 

Subpart  G — Rural  Business  Enterprise 
Grants  and  Television  Demonstration 
Grants 

11.  Section  1942.305  is  amended  by 
adding  paragraph  (a)(4)  to  read  as 
follows: 

§1942.305    Eligibility  and  priority, 
(a)  •   •   * 

l-i)  Dflinquency  on  a  Federal  Debt 

(1)  The  District  Office  will  check  the 
Department  of  Housing  and  Urban 
Development's  Credit  Alert  Interactive 
Voice  Response  System  (CAIVRS). 
following  the  Forms  Manual  In.sert  for 
Form  FmHA  1910-3,  "Record  of  Credit 
Alert  Interactive  Voice  Response  System 
(CAIVRS)  Inquiry,"  to  determine  if  the 
applicant  is  delinquent  on  a  Federal 
debt.  No  decision  to  df-ny  assistance  can 
be  based  solely  on  the  results  of  the 
CAIVRS  inquiry.  If  CAIVRS  ide:itifies  a 
delinquent  Federal  debt,  the  District 
Office  will  immediately  suspend 
processing  of  the  application.  The 
applicant  will  be  notified  that 
processing  has  been  suspended  and  will 
be  asked  to  contact  the  appropriate 
Federal  a;:;ency.  at  the  telephone  number 
provided  by  CAIVRS.  to  resolve  the 
delinquency.  When  the  applicant 
provides  FmHA  with  official 
documentation  that  the  delinquency  has 
been  paid  in  full  or  otherwise  resolved, 
processing  of  the  application  will  be 
continued. 

(ii)  An  outstanding  judgment  obtained 
by  the  United  States  in  a  Federal  Court 
(other  than  the  United  States  Tax  Court), 
which  has  been  recorded,  shall  cause 
the  applicant  to  be  ineligible  to  re<:eive 
any  grant  or  loan  until  the  judgment  is 
paid  in  full  or  otherwise  satisfied. 
FmHA  loan  funds  may  not  be  used  to 
.satisfy  the  judgment.  Questions  about 


whether  or  not  a  judgment  is  still 
outstanding  should  be  directed  to  the 
Office  of  the  General  Counsel.  If  the 
judgment  remains  unsatisfied,  or  if  the 
applicant  is  delinquent  on  a  Federal 
debt  and  is  unable  to  resolve  the 
delinquency,  the  application  will  be 
rejected  and  the  applicant  will  be 
notified  of  its  right  for  an  appeal  in 
accordance  with  subpart  B  of  part  1900 
of  this  chapter.  The  Administrator  may 
waive  the  rejection  upon  specific 
determination  that  it  is  in  the  best 
interest  of  the  Government  to  do  so. 


Subpart  H — Development  Grants  for 
Community  Domestic  Water  and  Waste 
Disposal  Systems 

12.  Section  1942.356  is  amended  by 
adding  paragraph  (a)(4)  to  read  as 
follows: 

§1942.356    Applicant  eligibility  and 
priority. 

(a)*   •   • 

(4)  Applicant  is  not  delinquent  on  a 
Federal  debt. 

(i)  The  District  Office  will  check  the 
Department  of  Housing  and  Urbr.n 
Developments  Credit  Alert  Interactive 
Voice  Response  System  (CAIVRS), 
following  the  Forms  Manual  Insert  lor 
Form  FmHA  1910-3.  "Record  of  Credit 
Alert  Interactive  Voice  Response  System 
(CAIVRS)  Inquiry."  to  determine  if  the 
applicant  is  delinquent  on  a  Federal 
debt.  No  deci-sion  to  deny  a.ssislance  can 
be  ba.sed  solflv  on  the  resul'ftj  of  the 
CAIVRS  inquif)'.  If  CAIVRS  identifies  a 
delinquent  Federal  debt,  the  District 
Office  will  immediately  suspend 
processing  of  the  application.  The 
applicant  will  be  notified  that 
processing  has  been  suspended  and  will 
be  asked  to  contact  the  appropriate 
Federal  agency,  at  the  telephone  number 
provided  by  CAIVRS,  to  resolve  the 
delinquency.  When  the  applicant 
provides  FmHA  with  official 
documentation  that  the  delinquency  has 
been  paid  in  full  or  othenvise  r(>splved, 
processing  of  the  application  will  be 
continued. 

(ii)  An  outstanding  judgment  obtained 
by  the  United  States  in  a  Federal  Court 
(other  than  the  United  States  Tax  Court), 
which  has  benn  recorded,  shall  cause 
the  applicant  to  be  ineligible  to  receive 
any  grant  or  loan  until  the  judgment  is 
paid  in  full  or  otherwise  satisfied. 
FmHA  loan  funds  may  not  be  used  to 
satisfy  the  judgment.  Questions  about 
whether  or  not  a  judgment  is  still 
outstanding  should  be  directed  to  the 
Office  of  the  General  Counsel  If  the 
judgment  remains  unsatisfied,  or  if  the 
applicant  is  delinquent  on  a  Federal 
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dobt  and  is  unable  to  resolve  tho 
deUnquency,  the  application  will  be 
rejected  and  the  applicant  will  be 
notified  of  its  right  for  an  appeal  in 
accord^^nce  with  subpart  B  of  part  1900 
of  this  chapter.  The  Administrator  may 
waive  the  reiedion  upon  specific 
determination  that  it  is  in  I  he  btst 
interest  of  the  Govenune-.it  to  do  so 


Subpart  I — Resource  Conservation  and 
Development  (fiCO)  Loans  and 
Watershed  (WS)  Loans  and  Watershed 
Advances 

13.  Section  1942.405  is  aiiiend»'d  by 
adding  paragr.iph  (f)  to  read  as  follows; 

§1942.405    El!{j'bility. 

•         •  •  *  • 

(f)  Applicant  must  not  bt?  deliinjient 
on  a  Federal  debt. 

(1)  The  Distrii ;  OfHce  will  cho«.k  the 
Department  cf  Housing  r.nd  l'rh;in 
Development's  Credit  Alert  Inti:rLi';tlvp 
Voice  Response  Sy.stem  (CAIVRS). 
following  tho  Forms  Manual  Ihm  rt  for 
Form  FmHA  1910-3,  ••Rfe<:ord  of  Credit 
Alert  Interactive  Voi;;o  Re.sponse  System 
(CAIVRS)  Inquiry."  to  determine  if  tho 
applicant  is  drtlinquent  on  a  Fedu'ral 
debt.  No  decision  to  deny  assistance  can 
be  based  solwly  on  the  results  of  tl:o 
CAA'RS  mquiry.  If  CAI\RS  idenlifiea  a 
delinquent  Federal  debt,  the  Uisirirl 
Office  will  immediately  suspend 
proces.sing  of  the  application.  The 
applicant  will  be  notifitd  that 
proces.sing  has  br^n  suspended  and  will 
be  asked  to  contact  the  appropriate 
Federal  agency,  at  the  telephone  number 
provided  by  CAIVRS,  to  resolve  tho 
delinquency.  When  the  applicant 
provides  FmHA  with  official 
dot;uni<^ntation  that  tho  delinquency  has 
been  p-.:d  in  hiil  or  otherwise  resolved, 
proi-e.^slng  of  the  application  will  be 
continued. 

(2)  An  out.*^tanding  judgment  obtained 
by  the  United  States  in  a  Federal  Court 
(other  than  the  United  Slates  Tax  Court), 
which  h.is  been  recorded,  shall  cause 
the  applicant  to  be  ineligible  to  receive 
any  grant  or  loan  until  the  judgment  is 
jjaid  in  full  ct  otherwise  satisfied. 
FmHA  loan  funds  may  not  be  used  to 
satisfy  the  judgment.  Questions  about 
whether  or  not  a  judgment  is  still 
outstandin,^  should  be  directed  to  the 
Office  of  the  General  Counsel.  If  the 
judgment  remains  unsatisfied,  or  if  the 
applicant  is  delinquent  on  a  Fede.'il 
debt  and  is  unable  to  resolve  the 
delinq-iency.  the  application  will  be 
reje<:ted  and  the  applicant  w  ill  be 
notified  of  its  right  for  an  ap(>eal  in 
accordance  with  subpart  B  of  part  1900 
of  this  chapter.  The  Administrator  may 


waive  the  rejection  upon  specific 
determination  that  it  is  in  the  best 
interest  of  tho  Government  to  do  so. 

Subpart  J — Technical  Assistance  snd 
Training  Grants 

14.  Section  1942  457  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§1942.457    Ellglt>i!ity. 

«  •         «         *  • 

(d)  The  applicant  must  not  be 
delinquent  on  a  Federal  debt. 

(1)  Tho  District  Offu.-e  will  check  the 
Department  of  Housing  and  Urban 
Development's  Credit  Alert  Interactive 
Voice  Response  System  (CAIVRS), 
toilowing  the  Forms  Manual  Insert  for 
Form  FmHA  1910-3,  "Record  of  Credit 
.Alert  Interactive  Voice  Response  System 
(CAlVPJi)  Inquiry,"  to  determine  if  tho 
applicant  is  delinquent  on  a  Federal 
debt.  No  decision  to  deny  assistance  r^n 
b<«  based  solely  on  the  results  of  the 
CAIVRS  inquiry.  If  CAIVRS  identifies  a 
delinquent  Federal  debt,  the  Distrid 
Office  will  immediately  suspend 
processing  of  the  application.  The 
applicant  will  be  notified  that 
proi.essing  has  been  suspended  and  will 
be  asked  to  '.ontact  the  appropriate 
Federal  agency,  at  the  telephone  number 
provided  by  CAIVRS,  to  resolve  the 
delinquency.  When  the  applicant 
provides  FmHA  with  offici.jl 
documentation  that  the  delinquency  has 
been  paid  in  full  or  otherwise  resolved, 
processing  of  the  application  will  be 
continued. 

(2)  An  outstanding  judgment  obtained 
by  the  United  States  in  a  Federal  Court 
(other  than  the  United  States  Tax  Court), 
which  has  been  recorded,  shall  cause 
the  applicant  to  be  ineligible  to  receive 
any  grant  or  loan  until  the  judgment  is 
paid  in  full  or  otherwise  satisfied. 
FmHA  loan  funds  may  not  be  used  to 
satisfy  the  judgment.  Questions  about 
whether  or  not  a  judgment  is  still 
outstanding  should  be  dirt>cted  to  the 
Offii:e  of  the  General  Counsel.  If  the 
judgment  remains  unsatisfied,  or  if  the 
applicant  is  delinquent  on  a  Federal 
debt  and  is  unable  to  resolve  the 
delinquency,  the  application  will  be 
rejiK^ted  and  tho  applicant  will  be 
notified  of  its  right  fir  an  appeal  in 
accordance  with  subpart  B  of  part  1900 
of  this  chapter.  The  Administrator  may 
waive  the  rejection  upon  sp>eciflc 
determination  that  it  is  in  the  best 
interest  of  the  Government  to  do  so. 

Sut>part  K — Emergency  Community 
Water  Assistance  Grants 

15.  Section  1942.506  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 


§1942.508    Eligibility. 

*         •         *         •         • 

((.)  The  applicant  must  not  be 
delinquent  on  a  Federal  debt. 

(1)  The  District  Office  will  check  the 
Dc'partment  of  Housing  and  Urban 
Development's  Credit  Alert  Intoractivo 
Voice  Response  System  (CAIVRS), 
fcllowing  the  Forms  Manual  Insert  for 
Form  FmHA  1910-3.  "Record  of  Cr9<lil 
Alert  Interactive  Voice  Respon.se  System 
(CAIVR.S)  Inquiry/*  to  determine  if  the 
applicant  is  delinquent  on  a  Federal 
debt.  No  decision  to  deny  assistance  c-in 
be  besed  solely  on  the  results  of  the 
CAIVRS  inquiry.  If  CAIVRS  identifii^s  a 
delinquent  Federal  debt,  the  Di.stnct 
0<^fice  will  immediately  suspend 
processing  of  the  application.  Tho 
applic^mt  will  be  notified  that 
processing  hes  been  suspended  and  will 
be  asked  to  contact  the  appropriate 
Federal  agency,  at  the  telephone  number 
provided  by  CAIVRS,  to  resolve  the 
delinquency.  When  the  applicant 
provides  FmHA  with  official 
do<  umentation  that  the  delinquency  h.ts 
bfen  paid  in  full  or  otherwise  resolved, 
processing  of  the  application  will  be 
continued. 

[2]  An  outstanding  judgment  obtar..wi 
by  the  United  States  in  a  Federal  Court 
(other  than  the  United  States  Tax  CouTt), 
which  has  been  recorded,  sbai!  cause 
the  applicant  to  be  ineligible  to  receive 
any  grant  or  loan  until  tlie  judgment  is 
paid  in  full  or  otherwise  satisfied. 
FmHA  loan  funds  may  not  be  used  to 
■-■'tisfy  the  judgment.  Questions  a'oou' 
whether  or  not  a  judgment  is  still 
outstaiiding  should  bo  directed  to  the 
Office  of  the  General  Counsel.  If  the 
judgment  remains  unsatisfied,  or  if  the 
applicant  is  delinquent  on  a  Federal 
debt  and  is  unable  to  resolve  the 
delinquency,  the  application  will  be 
rejected  a.nd  the  applicant  will  be 
notitled  of  in  right  for  an  appeal  in 
accordance  with  subpart  B  of  part  1900 
of  ibis  chapter.  The  Admini.strator  may 
waive  tlio  rejection  upon  specific 
determination  that  it  is  in  the  best 
interest  of  the  Government  to  do  so. 

PART  1943— FARM  OWNERSHIP,  SOIL 
AND  WATER  AND  RECREATION 

16.  The  authority  citation  for  part 
1943  continues  to  read  as  follows: 

Authority:  7  LI.S.C  1989:  42  U.S.C  1480, 
5  U.S.C  .101;  7  CFR  2.23;  7  CFR  2.70. 

Sut>part  A — Insured  Farm  Ownership 
Loan  Policies,  Procedures,  and 
Authorizations 

17.  Section  1943.12  is  amended  in 
paragraphs  (a)(1)  and  (b)(4)(i)  in  the 
fourth  sentence  by  changing  the 
reference  from  "INS  Form  G-641, 
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'  Application  for  Verification  of 
n formation  from  Immigration  and 
Naturalization  Records.'  "  to  "INS  Fonn 
Cr-639.  'Verification  Request  Form." " 
and  in  the  last  sentence  oy  changing  the 
reference  from  "INS  Form  G-641"  to 
"INS  Form  G-639."  by  revising  the 
introductory  text  and  paragraphs  (a)(4) 
and  (b)(4)(iii).  and  by  adding  paragraph 
(d)  to  read  as  follows: 

51943.12    Farm  ownership  loan  eligibility 
raquirements. 

Subject  to  the  restrictions  listed  in 
paragraph  (d)  of  this  section,  an 
applicant  is  eligible  for  loan  assistance 
if  the  following  requirements  are  met: 

(a)*   •   • 

(4)  Have  the  character  (emphasizing 
credit  histor>'.  past  record  of  debt 
repa>Tnent.  and  reliability)  and  industry 
to  carry  out  the  proposed  operation.  Fast 
record  of  debt  repayment  will  not  be 
cause  for  a  determination  that  the 
applicant/borrower  is  not  eligible  if  an 
honest  attempt  has  been  made  to  make 
the  payment(s).  If  an  applicant  is 
delinquent  on  a  Federal  debt  (other  than 
a  Farmer  Program  debt,  in  accordance 
with  §1941.14  of  subpart  A  of  part  1941 
of  this  chaiiter).  it  is  automatically 
ineli^ble  for  loan  assistance. 

(i)  The  County  Office  will  use  Form 
FmHA  1910-3.  "Record  of  Credit  Alert 
Interactive  Voic«  Response  System 
(CAIVRS)  Inquiry,"  to  check  the 
Department  of  Housing  and  Urban 
Development's  CAIVRS  to  determine  if 
the  applicant  is  delinquent  on  a  Federal 
debt.  No  decision  to  deny  credit  can  be 
based  solely  on  the  results  of  the 
CAIVRS  inquiry.  If  CAIVRS  identifies  a 
delinquent  Federal  debt,  the  County 
Office  will  immediately  suspend 
processing  of  the  application.  The 
applicant  will  be  notified  that 
processing  has  been  suspended  and  will 
be  asked  to  contact  the  appropriate 
Federal  agency,  at  the  telephone  number 
provided  by  CAIVRS,  to  resolve  the 
delinquency.  When  the  applicant 
provides  FmH.\  with  official 
documentation  that  the  delinquency  has 
been  paid  in  full  or  otherwise  resolved, 
processing  of  the  application  will  be 
continued. 

(ii)  If  the  applicant  is  delinquent  on 
a  Federal  debt  (other  than  a  Farmer 
Program  debt),  and  is  unable  to  resolve 
the  delinquency,  the  application  will  be 
rejected  and  the  applicant  will  be 
notified  of  its  right  for  an  appeal  in 
accordance  with  subpart  B  of  part  1900 
of  this  chapter.  The  Administrator  may 
waive  this  restriction  upon  specific 
determination  that  it  is  in  the  best 
interest  of  the  Government  to  do  so. 


b) 


(4).   .   . 

(iii)  Have  the  character  (emphasizing 
credit  history,  past  record  of  debt 
-repayment,  and  reliability)  and  industr>- 
to  carry  out  the  proposed  operation. 
This  requirement  must  be  met  by  the 
individual  members,  stockholders, 
partners,  or  joint  operators.  Past  record 
of  debt  repayment  will  not  be  cause  for 
a  determination  that  the  applicant/ 
borrower  is  not  eligible  if  an  honest 
attempt  has  been  made  to  make  the 
paynient(s).  If  the  entity  or  any  of  its 
members  is  delinquent  on  a  Federal 
debt  (other  than  a  Farmer  Program  debt, 
in  accordance  with  §  1941.14  of  subpart 
A  of  part  1941  of  this  chapter),  the 
entity  is  automatically  ineligible  for 
loan  assistance. 

(A)  The  County  Office  will  use  Form 
FmHA  1910-3  to  check  the  Department 
of  Housing  and  Urban  Development's 
CAIVRS  to  determine  if  the  entity  or  any 
of  its  members  is  delinquent  on  a 
Federal  debt.  No  decision  to  deny  credit 
can  be  based  solely  on  the  results  of  the 
C\IVRS  inquiry.  If  CAIVRS  identifies  a 
delinquent  Federal  debt,  the  County 
Office  will  immediately  suspend 
processing  of  the  application.  The 
applicant  will  be  notified  that 
processing  has  been  suspended  and  will 
be  asked  to  contact  the  appropriate 
Federal  agency,  at  the  telephone  number 
provided  by  CAIVRS.  to  resolve  the 
delinquency.  When  tlie  applicant 
provides  FmHA  with  official 
documentation  that  the  delinquency  has 
been  paid  in  full  or  otherwise  resolved, 
processing  of  the  application  will  be 
continued. 

(B)  If  the  applicant  is  delinquent  on 
a  Federal  debt  (other  than  a  Fanner 
Program  debt)  and  is  unable  to  resolve 
the  delinquency,  the  application  will  be 
rejected  and  the  applicant  will  be 
notified  of  its  right  for  an  appeal  in 
accordance  with  subpart  B  of  part  1900 
of  this  chapter.  The  Administrator  may 
waive  this  restriction  upon  specific 
determination  that  it  is  in  the  best 
interest  of  the  Government  to  do  so. 

(d)  Restrictions.  An  Applicant  will  be 
considered  ineligible  for  loan  assistance 
under  any  of  the  following 
circumstances.  A  decision  to  deny  a 
loan  for  any  of  these  reasons  is  not 
appealable. 

(1)  In  accordance  with  the  Food 
Security  Act  of  1985  (Pub.  L.  99-198). 
afler  December  23.  1985,  if  an 
individual  or  any  member,  stockholder, 
partner,  or  joint  o|>erator  of  an  entity  is 
convicted  under  Federal  or  State  law  of 
planting,  cultivating,  growing, 
producing,  harvesting,  or  storing  a 
controlled  substance  (see  21  CF'R  part 


1308.  which  is  exhibit  C  of  subpart  A  of 
part  1941  of  this  chapter  (available  in 
any  FmHA  office)  for  the  definition  of 
"controlled  substance")  prior  to  loan 
approval  in  any  crop  year,  the 
individual  or  entity  shall  be  ineligible 
for  a  loan  for  thte  crop  year  in  which  the 
individual  or  i^ember.  stockholder, 
partner,  or  joinl  operator  of  the  entity 
was  convicted  iand  the  four  succeeding 
crop  years.  Applicants  will  attest  on 
Form  FmHA  410-1.  "Application  for 
FmHA  Services."  that  as  individuals  or 
that  its  members,  if  an  entity,  have  not 
been  convicted  of  such  crimes  after 
December  23, 1985. 

(2)  An  outstanding  judgment  obtained 
by  the  United  States  in  a  Federal  Court 
(other  than  the  United  States  Tax  Court), 
which  has  been  recorded,  shall  cause 
the  applicant  to  be  ineligible  for  any 
Fanner  Program  loan  until  tlie  judgment 
is  paid  in  full  or  otherwise  satisfied. 
FmHA  loan  funds  may  not  be  used  to 
satisfy  the  judgment.  Questions  about 
whether  or  not  a  judgment  is  still 
outstanding  should  be  directed  to  the 
Office  of  the  General  Counsel.  The 
Administrator  may  waive  this 
restriction  upon  specific  determination 
that  it  is  in  the  best  interest  of  the 
Government  to  do  so. 

Subpart  B— insured  Soil  and  Water 
Loan  Policies,  Procedures,  and 
Authorizations 

18.  Section  1943.62  is  amended  in 
paragraphs  {a)(l)  and  (b)(3)  in  the  fourth 
sentence  by  changing  the  reference  from 
"INS  Form  G-641,  "Application  for 
Verification  of  Information  from 
Immigration  and  Naturalization 
Records.' "  to  "INS  Form  G-639. 
■Verification  Request  Form."  "  and  in  the 
seventh  sentence  by  changing  the 
reference  from  "INS  Form  &-64r'  to 
"INS  Form  G-639."  by  revising  the 
introductor)'  text  and  paragraphs  (a)(4) 
and  (b)(1),  and  by  adding  paragraph  (c) 
to  read  as  follows: 

§  1943.62    Soil  and  water  loan  eligibility 
requirements. 

Subject  to  the  restrictions  listed  in 
paragraph  (d)  of  this  section,  an 
applicant  is  eligible  for  loan  assistance 
if  the  following  requirements  are  met: 

(a)  •   •   • 

(4)  Have  the  character  (emphasizing 
credit  history,  past  record  of  debt 
repayment  and  reliability),  and  industry 
necessary  to  carry  out  the  proposed 
operation.  Past  record  of  debt  repa>-ment 
will  not  be  cause  for  a  determination 
that  the  applicant/borrower  is  not 
eligible  if  an  honest  attempt  has  been 
made  to  make  the  payment(s).  If  an 
applicant  is  delinquent  on  a  Federal 
debt  (other  than  a  Farmer  Program  df^bt. 
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in  accordance  with  §  1941.14  of  subpart 
A  of  part  1941  of  this  chapter),  it  is 
automatically  ineligible  for  loan 
assistance. 

(i)  The  County  Office  will  use  Form 
FmHA  1910-3,  "Record  of  Credit  Alert 
Interactive  Voice  Response  System 
(CAIVRS)  Inquiry,"  to  check  the 
Department  of  Housing  and  Urban 
Development's  CAIVRS  to  determine  if 
the  applicant  is  delinquent  on  a  Federal 
debt.  No  decision  to  deny  credit  can  be 
based  solely  on  the  results  of  the 
CAIVRS  inquiry.  If  CATVRS  identifies  a 
delinquent  Federal  debt,  the  County 
Office  will  immediately  suspend 
processing  of  the  application.  The 
applicant  will  be  notified  that 
processing  has  been  suspended  and  will 
be  asked  to  contact  the  appropriate 
Federal  agency,  at  the  telephone  number 
provided  by  CAIVRS,  to  resolve  the 
delinquency.  When  the  applicant 
provides  FmHA  with  official 
documentation  that  the  delinquency  has 
been  paid  in  full  or  otherwise  resolved, 
processing  of  the  application  will  be 
continued. 

(ii)  If  the  applicant  is  delinquent  on 
a  Federal  debt  (other  than  a  Farmer 
Program  debt),  and  is  unable  to  resolve 
the  delinquency,  the  application  will  be 
rejected  and  the  applicant  will  be 
notified  of  its  right  for  an  appeal  in 
accordance  with  subpart  B  of  part  1900 
of  this  chapter.  The  Administrator  may 
waive  this  restriction  upon  specific 
determination  that  it  is  in  the  best 
interest  of  the  Government  to  do  so. 
*        •        *        •        • 

(b)'  *  • 

(1)  Have  the  character  (emphasizing 
credit  historj',  past  record  of  debt 
repayment  and  reliability),  and  industry 
necessary  to  carry  out  the  proposed 
operation.  This  requirement  also  must 
be  met  by  the  individual  members, 
stockholders,  partners,  or  joint 
operators.  Past  record  of  debt  repayment 
will  not  be  cause  for  a  determination 
that  the  applicant/borrower  is  not 
eligible  if  an  honest  attempt  has  been 
made  to  make  the  payment(s).  If  the 
applicant  (the  entity  or  any  of  its 
members)  is  delinquent  on  a  Federal 
debt  (other  tljan  a  Farmer  Program  debt, 
in  accordance  with  §1941.14  of  subpart 
A  or  part  1941  of  this  chapter),  the 
entity  is  automatically  ineligible  for 
loan  assistance. 

(i)  The  County  Office  will  use  Form 
FmHA  1910-3  to  check  the  Department 
of  Housing  and  Urban  Development's 
CATVRS  to  determine  if  the  entity  or  any 
of  its  members  is  delinquent  on  a 
Federal  debt.  No  decision  to  deny  credit 
can  be  based  solelv  on  the  results  of  the 
CAA'RS  inquiry.  If  CAIVRS  identifies  a 


delinquent  Federal  debt,  the  County 
Office  will  immediately  suspend 
processing  of  the  application.  The 
applicant  will  be  notified  that 
processing  has  been  suspended  and  will 
be  asked  to  contact  the  appropriate 
Federal  agency,  at  the  telephone  number 
provided  by  CAIVRS,  to  resolve  the 
delinquency.  When  the  applicant 
provides  FmHA  with  official 
documentation  that  the  delinquency  has 
been  paid  in  full  or  otherwise  resolved, 
processing  of  the  application  will  be 
continued. 

(ii)  If  the  applicant  is  delinquent  on 
a  Federal  debt  (other  than  a  Farmer 
Program  debt)  and  is  unable  to  resolve 
the  delinquency,  the  application  will  be 
rejected  and  the  applicant  will  be 
notified  of  its  right  for  an  appeal  in 
accordance  with  subpart  B  of  part  1900 
of  this  chapter.  The  Administrator  may 
waive  this  restriction  upon  specific 
determination  that  it  is  in  the  best 
interest  of  the  Government  to  do  so. 
***** 

(d)  Restrictions.  An  applicant  will  be 
considered  ineligible  for  loan  assistance 
under  any  of  the  following 
circumstances.  A  decision  to  deny  a 
loan  for  any  of  these  reasons  is  not 
appealable. 

(1)  In  accordance  with  the  Food 
Seturity  Act  of  1985  (Pub.  L.  99-198), 
after  December  23,  1985,  if  an 
individual  or  any  member,  stockholder, 
partner,  or  joint  operator  of  an  entity  is 
convicted  under  Federal  or  State  law  of 
planting,  cultivating,  growing, 
producing,  harvesting,  or  storing  a 
controlled  substance  (see  21  CFR  part 
1308,  which  is  exhibit  C  of  subpart  A  of 
part  1941  of  this  chapter  (available  in 
any  FmHA  office)  for  the  definition  of 
"controlled  substance")  prior  to  loan 
approval  in  any  crop  year,  the 
individual  or  entity  shall  be  ineligible 
for  a  loan  for  the  crop  year  in  which  the 
individual  or  member,  stockholder, 
partner,  or  joint  operator  of  the  entity 
was  convicted  and  the  four  succeeding 
crop  years.  Applicants  will  attest  on 
Form  FmHA  410-1,  "Application  for 
FmHA  Service,"  that  as  individuals  or 
that  its  members,  if  an  entity,  have  not 
been  convicted  of  such  crimes  after 
December  23. 1985. 

(2)  An  outstanding  judgment  obtained 
by  the  United  States  in  a  Federal  Court 
(other  than  the  United  States  Tax  Court), 
which  has  been  recorded,  shall  cause 
the  applicant  to  be  ineligible  for  any 
Farmer  Program  loan  until  the  judgment 
is  paid  in  full  or  otherwise  satisfied. 
FmHA  loan  funds  may  not  be  used  to 
satisfy  the  judgment.  Questions  about 
whether  or  not  a  judgment  is  still 
outstanding  should  be  directed  to  the 


Office  of  the  General  Counsel.  The 
Administrator  may  waive  this 
restriction  upon  specific  determination 
that  it  is  in  the  best  interest  of  the 
Government  to  do  so. 

PART  1944— +<OUSING 

19.  The  authority  citation  for  Part 
1944  continues  to  read  as  follows: 

Authority:  7  U.S.C  1989;  42  U.S.C.  1480; 
5  U.S.C.  301;  7  CFR  2.23;  7  CFR  2.70. 

Subpart  A — Section  502  Rural  Housing 
Loan  Policies,  Procedures,  and 
Authorizations 

20.  Section  1944.9  is  amended  by 
adding  paragraph  (f)(5)  to  read  as 
follows: 

§  1944.9    Ottier  eligibility  requirements. 

***** 

(0*  *  • 

(5)  The  loan  approval  official  will 
check  the  Department  of  Housing  and 
Urban  Development's  Credit  Alert 
Interactive  Voice  Response  System 
(CAIVRS),  following  the  Forms  Manual 
Insert  for  Form  FmHA  1910-3,  "Record 
of  Credit  Alert  Interactive  Voice 
Response  System  (CAIVRS)  Inquiry,"  to 
determine  if  the  applicant  is  delinquent 
on  a  Federal  debt.  No  decision  to  deny 
credit  can  be  based  solely  on  the  results 
of  the  CAIVRS  inquiry.  If  CAIVRS 
identifies  a  delinquent  Federal  debt,  the 
loan  approval  official  will  immediately 
suspend  proces.sing  of  the  application. 
The  applicant  will  be  notified  that 
processing  has  been  suspended  and  will 
be  asked  to  contact  the  appropriate 
Federal  agency,  at  the  telephone  number 
provided  by  CATVRS,  to  resolve  the 
delinquency.  When  the  applicant 
provides  FmHA  with  official 
documentation  that  the  delinquency  has 
been  paid  in  full  or  otherwise  resolved, 
processing  of  the  application  will  be 
continued.  An  outstanding  judgment 
obtained  by  the  United  States  in  a 
Federal  Court  (other  than  the  United 
States  Tax  Court),  which  has  been 
recorded,  shall  cause  the  applicant  to  be 
ineligible  to  receive  any  grant  or  loan 
until  the  judgment  is  paid  in  full  or 
otherwise  satisfied.  FmHA  loan  funds 
may  not  be  used  to  satisfy  the  judgment. 
Que.stions  about  whether  or  not  a 
judgment  is  still  outstanding  should  be 
directed  to  the  Office  of  the  General 
Counsel.  If  the  judgment  remains 
unsatisfied,  or  if  the  applicant  is 
delinquent  on  a  Federal  debt  and  is 
unable  to  resolve  the  delinquent:y,  the 
application  will  be  rejected  and  the 
applicant  will  be  notified  of  its  right  for 
an  appeal  in  accordance  with  subpart  B 
of  part  1900  of  this  chapter.  The 
Administrator  may  waive  the  rejection 
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upon  specific  determination  that  it  is  in 
the  best  interest  of  the  Government  to 
do  so. 

Subpart  D — Farm  Labor  Housing  Loan 
and  Grant  Policies,  Procedures,  and 
Authorizations 

21.  Section  1944.157  is  amended  by 
adding  paragraph  (e)(10)  to  read  as 
follows: 

§1944.157    Eligibility  requirements, 
(a)*   •   * 

(10)  Not  be  dehnquent  on  a  Federal 
debt  or  have  a  judgment  lien  against  its 
property  for  a  debt  cvired  the  United 
States. 

(i)  The  District  Office  will  check  the 
Department  of  Housing  and  Urban 
Development's  Credit  Alert  Interactive 
Voice  Response  System  (CAIVRS). 
following  the  Forms  Manual  Insert  for 
Form  FmHA  1910-3.  "Record  of  Credit 
Alert  Interactive  Voice  Response  System 
(CAIVRS)  Inquiry,"  to  determine  if  the 
applicant  is  delinquent  on  a  Federal 
debt.  No  decision  to  deny  credit  can  be 
based  solely  on  the  results  of  the 
CAIVRS  inquiry.  If  CAIVRS  identifies  a 
delinquent  Federal  debt,  the  District 
Office  will  immediately  suspend 
processing  of  the  application.  The 
applicant  will  be  notified  that 
processing  has  been  suspended  and  will 
be  asked  to  contact  the  appropriate 
Federal  agency,  at  the  telephone  number 
provided  by  CAIVRS.  to  resolve  the 
delinquency.  When  the  applicant 
provides  FmHA  with  official 
documentation  that  the  delinquency  has 
been  paid  in  full  or  otherwise  resolved, 
processing  of  the  application  will  be 
continued. 

(ii)  An  outstanding  judgment  obtained 
by  the  United  States  in  a  Federal  Court 
(other  than  the  United  States  Tax  Court), 
which  has  been  recorded,  shall  cause 
the  applicant  to  Ke  ineligible  to  receive 
any  grant  or  loan  until  the  judgment  is 
paid  in  full  or  otherwise  satisfied. 
FmHA  loan  funds  may  not  be  used  to 
satisfy  the  judgment.  Questions  about 
whether  or  not  a  judgment  is  still 
outstanding  should  be  directed  to  the 
Office  of  the  General  Counsel.  If  the 
judgment  remains  unsatisfied,  or  if  the 
applicant  is  delinquent  on  a  Federal 
debt  and  is  unable  to  resolve  the 
delinquenc>-,  the  application  will  be 
rejected  and  the  applicant  will  be 
notified  of  its  right  for  an  appeal  in 
accordance  with  subpart  B  of  part  1900 
of  this  chapter.  The  Administrator  may 
waive  the  rejection  upon  specific 
determination  that  it  is  in  \he  best 
interest  of  the  Government  to  do  so. 

(iii)  For  the  purposes  of  this 
Daragraph,  applicant  is  defined  as  the 


applicant  entity.  In  the  case  of  a  limited 
partnership,  the  applicant  entity  and 
each  general  partner  will  be  considered. 


Subpart  E— Rural  Rental  and  Rural 
Cooperative  Housing  Loan  Policies, 
Procedures,  and  Authorizations 

22.  Section  1944.211  is  amended  by 
adding  paragraph  (a)(15)  to  read  as 
follows: 

§  1944.21 1    Eligibility  requirements. 

(a)*   •   * 

(15)  Not  be  delinquent  on  a  Federal 
debt  or  have  a  judgment  lien  against  its 
property  for  a  debt  owed  the  United 
States. 

(i)  The  District  Office  will  check  the 
Department  of  Housing  and  Urban 
Development's  Credit  Alert  Interactive 
Voice  Response  System  (CAIVRS), 
following  the  Forms  Manual  In.sert  for 
Form  FmHA  1910-3.  "Record  of  Credit 
Alert  Interactive  Voice  Response  System 
(CAIVRS)  Inquiry."  to  determine  if  the 
applicant  is  delinquent  on  a  Federal 
debt.  No  decision  to  deny  credit  can  be 
based  solely  on  the  results  of  the 
CAIVRS  inquiry.  If  CAIVRS  identifies  a 
delinquent  Federal  debt,  the  District 
office  will  Immediately  suspend 
processing  of  the  application.  The 
applicant  will  be  notified  that 
processing  has  been  suspended  and  will 
be  asked  to  contact  the  appropriate 
Federal  agency,  at  the  telephone  number 
provided  by  CAIVRS,  to  resolve  the 
delinquency.  When  the  applicant 
provides  FmHA  with  official 
dociunentation  that  the  delinquency  has 
been  paid  in  full  or  otherwise  resolved, 
processing  of  the  application  will  be 
continued. 

(ii)  An  outstanding  judgment  obtained 
by  the  United  States  in  a  Federal  Court 
(other  than  Lhe  United  States  Tax  Court), 
which  has  been  recorded,  shall  cause 
the  applicant  to  be  ineligible  to  receive 
any  grant  or  loan  until  the  judgment  is 
paid  in  full  or  otherwise  satisfied. 
FmHA  loan  funds  may  not  be  used  to 
satisfy  the  judgment.  Questions  about 
whether  or  not  a  judgment  is  still 
outstanding  should  be  directed  to  the 
Office  of  the  General  Counsel.  If  the 
judgment  remains  unsatisfied,  or  if  the 
applicant  is  delinquent  on  a  Federal 
debt  and  is  unable  to  resolve  the 
delinquency,  the  application  will  be 
rejected  and  the  applicant  will  be 
notified  of  its  right  for  an  appeal  in 
accordance  with  subpart  B  of  part  1900 
of  this  chapter.  The  Administrator  may 
waive  the  rejection  upon  specific 
determination  that  it  is  in  the  best 
interest  of  the  Government  to  do  so. 


(iii)  For  the  purposes  of  this 
paragraph,  applicant  is  defined  as  the 
applicant  entity.  In  the  case  of  a  limited 
partnership,  the  applicant  entity  and 
each  general  partner  will  be  considered. 


Subpart  J— Section  504  Rural  Housing 
Loans  and  Grants 

23.  Section  1944.467  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§1944.467    Processing  applications. 

(c)  Credit  investigation.  Credit  reports 
will  be  used  for  all  loans  of  more  than 
$7,500,  and  will  be  ordered  at  no  cost 
to  the  applicant  in  accordance  with 
subpart  B  of  part  1910  (available  in  any 
FmHA  office).  Credit  reports  will  not  be 
used  for  grant  assistance  or  loans  of 
$7,500  or  less.  In  all  cases,  before 
making  a  loan,  the  County  Office  will 
check  the  Department  of  Housing  and 
Urban  Development's  Credit  Alert 
Interactive  Voice  Response  System 
(CAIVRS),  following  the  Forms  Manual 
Insert  for  Form  FmHA  1910-3,  "Record 
of  Credit  Alert  Interactive  Voice 
Response  System  (CAIVRS)  Inquiry,"  to 
determine  if  the  applicant  is  delinquent 
on  a  Federal  debt.  No  decision  to  deny 
credit  can  be  based  solely  on  the  results 
of  the  CAIVRS  inquiry.  If  CAIVRS 
identifies  a  delinquent  Federal  debt,  the 
County  Office  will  immediately  suspend 
processing  of  the  application.  The 
applicant  will  be  notified  that 
processing  has  been  suspended  aiW  will 
be  asked  to  contact  the  appropriate 
Federal  agency,  at  the  telephone  number 
provided  by  C\IVRS,  to  resolve  the 
delinquency.  When  the  applicant 
provides  FmHA  with  official 
documentation  that  the  delinquency  has 
been  paid  in  full  or  otherwise  resolved, 
processing  of  the  application  will  be 
continued.  An  outstanding  judgment 
obtained  by  the  United  States  in  a 
Federal  Court  (other  than  the  United 
States  Tax  Court),  which  has  been 
recorded,  shall  cause  the  applicant  to  be 
ineligible  to  receive  any  grant  or  loan 
until  the  judgment  is  paid  in  full  or 
otherwise  satisfied.  FmHA  loan  funds 
may  not  be  used  to  satisfy  the  judgment. 
Questions  about  whether  or  not  a 
judgment  is  still  outstanding  should  be 
directed  to  the  Office  of  the  General 
Counsel.  If  the  judgment  remains 
unsatisfied,  or  if  the  applicant  is 
delinquent  on  a  Federal  debt  and  is 
unable  to  resolve  the  delinquency,  the 
application  will  be  rejected  and  the 
applicant  will  be  notified  of  its  right  for 
an  appeal  in  accordance  with  subpart  B 
of  part  1900  of  this  chapter.  The 
Administrator  may  waive  the  rejection 
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upon  specific  determination  that  it  is  in 
the  best  interest  of  the  Government  to 
do  so. 


PART  1945— EMERGENCY 

24.  The  authority  citation  for  part 
1945  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989:  42  I!  S.C.  1480; 
S  use  301;  7  CFR  2.23;  7  CFR  2  70. 

Subpart  D — Emergency  Loan  Policies, 
Procedures,  and  Authorizations 

25.  Section  1945.162  is  amended  in 
parrjgraph  (b)(1)  in  the  fourth  sentence 
by  changing  the  reference  from  "INS 
Form  G-641,  'Application  for 
Verification  of  Information  from 
Immigration  and  Naturalization 
Records." "  to  "INS  Form  G-639. 
"Verification  Request  Form,"  "  a.".d  in  the 
last  sentence  by  changing  the  reference 
from  ""INS  Form  G-641"  to  "'INS  Form 
G-639,"  by  revising  the  introductory 
t>'xt  and  paragraph  (g),  and  by  adding 
paragraph  (n)  to  read  as  follows: 

§  1945.162    Eligibility  requirements. 

Subject  to  the  restrictions  listed  in 
paragraph  |n)  of  this  section,  an 
applicant  is  eligible  for  loan  a.ssistance 
if  the  following  requirements  are  met: 
*         •         *         «         • 

(g)  Training  and  experience.  An 
applicant  must  have  sufficient 
applicable  training  or  farming 
experience  in  managing  and  operating  a 
farm  or  ranch  (1  year's  complete 
production  and  marketing  cycle  within 
the  last  5  years  immediately  preceding 
the  application)  which  indicates  the 
managerial  ability  necessary  to  assure 
reasonable  prospects  of  success  in  the 
proposed  plan  of  operation  and  have  the 
character  (emphasizing  credit  hi.story, 
past  record  of  debt  repayment  and 
reliability),  and  industry  necessary  to 
carry  out  the  proposed  operation.  If  an 
applicant  is  delinquent  on  a  Federal 
debt  (other  than  a  Farmer  Program  debt, 
in  accordance  with  §  1941.14  of  subpart 
A  of  part  1941  of  this  chapter),  it  is 
automatically  ineligible  for  loan 
assistance. 

(1)  The  County  Office  will  use  Form 
FmHA  1910-3,  "Record  of  Credit  A!.;r; 
Interactive  Voice  Response  System 
(CAIVRS)  Inquiry.-  to  check  the 
Department  of  Housing  and  Urban 
Development's  CAIVRS  to  determine  if 
the  applicant  is  delinquent  on  a  Federal 
debt.  No  decision  to  deny  credit  can  be 
based  solely  on  the  results  of  the 
CAIVRS  inquiry.  If  CAIVRS  identifies  a 
delinquent  Federal  debt,  the  County 
Office  will  immediately  suspend 
processing  of  the  application.  The 


applicant  will  be  notified  that 
processing  has  been  suspended  and  will 
be  asked  to  contact  the  appropriate 
Federal  agency,  at  the  telephone  number 
provided  by  CAIVRS,  to  resolve  the 
delinquency.  When  the  applicant 
provides  FmHA  with  official 
documentation  that  the  delinquency  has 
been  paid  in  full  or  otherwise  resolved, 
processing  of  the  application  will  be 
continued. 

(2)  If  the  individual  applicant  (or 
entity,  or  any  member  of  the  entity)  is 
delinquent  on  a  Federal  debt  (other  than 
a  Farmer  Program  debt),  and  is  unable 
to  resolve  the  delinquency,  the 
application  will  be  rejected  and  the 
applicant  will  be  notified  of  its  right  for 
nn  appeal  in  accordance  with  subpart  B 
of  part  1900  of  this  chapter.  The 
Admmistrator  may  waive  this 
restriction  upon  specific  determination 
that  it  is  in  the  best  interest  of  the 
Government  to  do  so. 
*        •        •        •        * 

(n)  Restrictions.  An  applicant  will  be 
considered  ineligible  for  loan  assistance 
under  any  of  the  following 
circumstances.  A  decision  to  dyny  a 
loan  for  any  of  these  reasons  is  not 
appealable. 

(1)  In  accordance  with  the  Food 
Security  Act  of  1985  (Pub.  L.  99-198). 
after  December  23,  1985,  if  an 
individual  or  any  member,  stockholder, 
partner,  or  joint  operator  of  an  entity  is 
convicted  under  Federal  or  State  law  of 
planting,  cultivating,  growing, 
producing,  harvesting,  or  storing  a 

(  ontrolled  substance  (see  21  CFR  part 
1308.  which  is  exhibit  C  of  subpart  A  of 
part  1941  of  this  chapter  (available  in 
any  FmHA  office)  for  the  definition  of 
"controlled  substance"')  prior  to  loan 
approval  in  any  crop  year,  the 
individual  or  entity  shall  be  ineligible 
for  a  loan  for  the  crop  year  in  which  the 
individual  or  member,  stockholder, 
partner,  or  joint  operator  of  the  entity 
was  convicted  and  the  four  succeeding 
crop  years.  Applicants  will  attest  on 
Form  FmHA  410-1,  "'Application  for 
FMHA  Services,"  that  as  individuals  or 
that  its  members,  if  an  entity,  have  not 
been  convicied  of  such  crimes  after 
December  23. 1985. 

(2)  An  outstanding  judgment  obtained 
by  the  United  States  in  a  Federal  Court 
(other  than  the  United  States  Tax  Court), 
which  has  been  recorded,  shall  cause 
the  applicant  to  be  ineligible  for  any 
Farmer  Program  loan  until  the  judgment 
is  paid  in  full  or  otherwise  satisfied. 
FmHA  loan  funds  may  not  be  used  to 
satisfy  the  judgment.  Questions  about 
whether  or  not  a  judgment  is  still 
cutslanding  should  be  directed  to  the 
Office  of  the  General  Counsel.  The 


Administrator  may  waive  this 
restriction  upon  specific  determination 
that  it  is  in  the  best  interest  of  the 
Government  to  do  so. 

PART  194&-RURAL  DEVELOPMENT 


26.  The  authority  citation  for  Part 
1948  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C. 
5  U.S.C.  301;  7  CFR  2.23.  7  CFR  2.70. 


1480. 


Subpart  B — Section  601— Energy 
Impacted  Area  Development 
Assistance  Program 

27.  Sei-tion  1948.54  is  amended  by 
designating  the  te.xt  as  paragraph  (a), 
and  adding  paragraph  (b)  to  read  as 
follows: 

§  1 948.54    Eltgibte  applicants. 

•         •         •         •         • 

fb)  The  applicant  must  not  be 
delinquent  on  a  Federal  debt. 

(1)  the  District  Office  will  check  tlie 
Department  of  Housing  and  Urban 
Development's  Credit  Alert  Interactive 
Voice  Response  System  (CAIVRS), 
following  the  Forms  Manual  Insert  for 
Form  FmHA  1910-3.  "Record  of  Credit 
Alert  Interactive  Voice  Response  System 
(CAIVRS)  Inquiry,"  to  determine  if  the 
applicant  is  delinquent  on  a  Federal 
debt.  No  det:ision  to  deny  assistance  can 
he  based  solely  on  the  results  of  the 
C-AIVRS  inquiry.  If  CMVT^  Identifies  a 
delinquent  Federal  debt,  the  District 
Office  will  immediately  suspend 
processing  fo  the  application.  The 
applicant  will  be  notified  that 
processing  has  been  suspended  and  will 
be  asked  to  contact  the  appropriate 
Federal  agency,  at  the  telephone  nimiber 
provided  by  CAIVRS,  to  resolve  the 
delinquency.  When  the  applicant 
provides  FmH,A  with  official 
do<:umentation  that  the  delinquency  has 
been  paid  in  full  or  otherwise  resolved, 
processing  of  the  application  will  be 
continued. 

(2)  An  outstanding  judgment  obtained 
by  the  United  States  in  a  Federal  Court 
(other  than  the  United  States  Tax  Court), 
which  has  been  recorded,  shall  cause 
the  applicant  to  be  ineligible  to  receive 
any  grant  or  loan  until  the  judgment  is 
paid  in  full  or  otherwise  satisfied. 
FmHA  loan  funds  may  not  be  used  to 
satisfy  the  judgment.  Questions  about 
whether  or  not  a  judgment  is  still 
outstanding  should  be  directed  to  the 
Office  of  the  General  Counsel.  If  the 
judgment  remains  unsatisfied,  or  if  the 
applicant  is  delinquent  on  a  Federal 
debt  and  is  unable  to  resolve  the 
delinquency,  the  application  will  be 
rejected  and  the  applicant  will  be 
notified  of  its  right  for  an  appeal  in 
accordance  with  subpart  B  of  part  1900 
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of  this  chapter.  The  Administrator  may 
waitve  the  rejection  upon  specific 
determination  that  it  is  in  the  best 
interest  of  the  Government  to  do  so. 

Subpart  C— intermediary  Relending 
Program  (IRP) 

2k  Section  1948.117  is  amended  by 
addjing  paragraph  (d)  to  read  as  follows: 

§  1948.1 17    Other  regulatory  requirements. 
*         •         •         •         • 

((|)  The  applicant  must  not  be 
delfflqiient  on  a  Federal  debt. 

in)  The  District  Office  will  check  the 
Department  of  Housing  and  Urban 
DevTBlopment's  Credit  Alert  Interactive 
Voij:e  Response  System  (CAIVRS). 
following  the  Forms  Manual  Insert  for 
Form  FmHA  1910-3,  "Record  of  Credit 
Alert  Interactive  Voice  Response  System 
(CAIVRS)  Inquiry,"'  to  determine  if  the 
applicant  is  delinquent  on  a  Federal 
debt.  No  decision  to  deny  assistance  can 
be  based  solely  on  the  results  of  the 
CAIjVRS  inquiry.  If  CAIVRS  identifies  a 
delihquent  Federal  debt,  the  District 
Office  will  immediately  suspend 
processing  of  the  application.  The 
applicant  will  be  notified  that 
processing  has  been  suspended  and  will 
be  asked  to  contact  the  appropriate 
Federal  agency,  at  the  telephone  number 
provided  by  CAIVRS,  to  resolve  the 
delinquency.  \Vlien  tlie  applicant 
provides  FmHA  with  official 
documentation  that  the  delinquency  has 
been  paid  in  full  or  otherwise  resolved, 
processing  of  the  application  will  be 
continued. 

(2)  An  outstanding  judgment  obtained 
by  the  United  States  in  a  Federal  Court 
(other  than  the  United  States  Tax  Court), 
which  has  been  recorded,  shall  cause 
the  applicant  to  be  ineligible  to  receive 
any  grant  or  loan  until  the  judgment  is 
paid  in  full  or  otherwise  satisfied. 
FmHA  loan  funds  may  not  be  used  to 
satisfy  the  judgment.  Questions  about 
whether  or  not  a  judgment  is  still 
outstanding  should  be  directed  to  the 
Office  of  the  General  Counsel.  If  the 
judgment  remains  unsatisfied,  or  if  the 
applicant  is  delinquent  on  a  Federal 
debt  and  is  unable  to  resolve  the 
delinquency,  the  application  will  be 
rejected  and  the  applicant  will  be 
notified  of  its  right  for  an  appeal  in 
accordance  with  subpart  B  of  part  1900 
of  this  chapter. 

The  Administrator  may  waive  the 
rejection  upon  specific  determination 
that  it  is  in  the  best  interest  of  the 
Government  to  do  so. 

29,  Section  1948.128  is  amended  by 
redesignating  paragraph  (d)  as 
paragraph  (e),  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 


§1948.128    Requests  to  make  loans  to 
ultimate  recipients. 

•         •         •         •         • 

(d)  If  the  ultimate  recipient  is  a 
partnership  or  for-profit  corporation,  the 
intermediary  will  provide  certifications 
from  each  general  partner  or  stockholder 
owning  a  10  percent  or  more  interest  as 
to  whether  it  is  delinquent  on  any 
Federal  debt  or  has  a  judgment  lien 
against  its  property  for  a  debt  owed  the 
United  States. 


PART  1951— SERVICING  AND 
COLLECTIONS 

30.  The  authority  citation  for  Part 
1951  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C  1480 
5  use.  301;  7  CFR  2.23;  7  CFR  2.70. 

Subpart  E— Servicing  of  Communl^y 
and  Insured  Business  Programs  Loans 
and  Grants 

31.  Section  1951.230  is  amended  by 
adding  paragraph  (a)(13)  to  read  as 
follows: 

§  1 951 .230    Transfer  of  security  and 
assumption  of  loans. 

(a)  •  •  • 

(13)  The  transferee  must  not  be 
delinquent  on  a  Federal  debt  or  have  a 
Federal  judgment  lien  against  its 
property. 

(ij  The  District  Office  will  check  the 
Department  of  Housing  and  Urban 
Development's  Credit  Alert  Interactive 
Voice  Response  System  (CAIVRS), 
following  the  Forms  Manual  Insert  for 
Form  FmHA  1910-3,  "Record  of  Credit 
Alert  Interactive  Voice  Response  System 
(CAIVRS)  Inquiry."  to  determine  if  the 
transferee  is  delinquent  on  a  Federal 
debt.  No  decision  to  deny  assistance  oin 
be  based  solely  on  the  results  of  the 
CAIVRS  inquiry.  If  CAIVRS  identifies  a 
delinquent  Federal  debt,  the  District 
Office  will  immediately  suspend 
processing  of  the  application.  The 
transferee  will  be  notified  that 
processing  has  been  suspended  and  will 
be  asked  to  contact  the  appropriate 
Federal  agency,  at  the  telephone  number 
provided  by  CAIVRS,  to  resolve  the 
delinquency.  When  the  transferee 
provides  FmHA  with  official 
documentation  that  the  delinquency  has 
been  paid  in  full  or  otherwise  resolved, 
processing  of  the  application  will  be 
continued. 

(ii)  An  outstanding  judgment  obtained 
by  the  United  States  in  a  Federal  Court 
(other  than  the  United  States  Tax  Court), 
which  has  been  recorded,  shall  cause 
the  transferee  to  be  ineligible  to  receive 
any  grant  or  loan  until  the  judgment  is 
paid  in  full  or  otherwise  satisfied. 


FmHA  loan  funds  may  not  be  used  to 
satisfy  the  judgment.  Questions  about 
whether  or  not  a  judgment  is  still 
outstanding  should  be  directed  to  the 
Office  of  the  General  Counsel.  If  the 
judgment  remains  unsatisfied,  or  if  the 
transferee  is  delinquent  on  a  Federal 
debt  and  is  unable  to  resolve  the 
delinquency,  the  application  will  iw 
rejected  and  the  transferee  will  be 
notified  of  its  right  for  an  appeal  in 
accordance  with  subpart  B  of  part  1900 
of  this  chapter.  The  AdminLstrator  may 
waive  the  rejection  upon  specific 
determination  that  it  is  in  the  best 
interest  of  the  Government  to  do  so 


PART  1980— GENERAL 

32.  The  authority  citation  for  part 
1980  continues  to  read  a?  follows: 

Authority:  7  U.S.C.  1989:  42  U.S.C.  1480; 
5  U.S.C  301;  7  CFR  2.23;  7  CFR  2.70 

Subpart  B — Farmer  Program  Loans 

33.  Section  1980.175  is  amended  in 
paragraphs  (b)(l)(i)  and  (b)(2)(iv)(A)  in 
the  fourth  sentence  by  changing  the 
reference  from  "INS  Form  G-641. 
'Application  for  Verification  of 
Information  from  Immigration  and 
Naturalization  R'jcords,"  "  to  "INS  Form 
G-639,  "Verification  Request  Form.' "" 
and  in  the  last  sentence  by  changing  the 
reference  from  '"INS  Form  G-641"'  to 
"INS  Form  G-639.'"  by  revising  the 
introductory  text  of  paragraph  (b).  by 
revising  paragraphs  (b)(l)(iv),  (b)(l)('v). 
(b)(2)(iv)(C)  and  (b)(2)(iv){D),  and  by 
adding  paragraph  rb)(3)  to  read  as 
follows: 

§1980.175    Operating  loans. 
*         •         •         •         • 

(bj  Loan  eligibility  requirements. 
Subject  to  the  restrictions  listed  in 
paragraph  (b)(3)  of  this  section,  an 
applicant  is  eligible  for  loan  assistance 
if  the  following  requirements  are  met: 

(1)*   •  * 

(iv)  Have  the  character  (emphasizing 
credit  history,  past  record  of  debt 
repayment  and  reliability),  and  industry 
to  carry  out  the  proposed  of)eration.  Past 
record  of  debt  repayment  will  not  be 
cause  for  a  determination  that  the 
applicant  is  not  eligible  if  an  honest 
attempt  has  been  made  to  meet  the 
obligation.  If  an  applicant  is  delinquent 
on  a  Federal  debt  (other  than  a  Fanner 
Program  debt,  in  accordance  with 
§  1941.14  of  subpart  A  of  part  1941  of 
this  chapter),  it  is  automatically 
ineligible  for  loan  assistance. 

(A)  The  County  Office  will  use  Form 
FmHA  1910-3.  "Record  of  Credit  Alert 
Interactive  Voice  Response  System 
(CAIVRS)  Inquiry."  to  check  the 
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Department  of  Housing  and  Urban 
Development's  CAIVRS  to  detomiino  if 
the  applicant  is  delinquent  on  a  Federal 
debt.  No  decision  to  deny  credit  can  be 
based  solely  on  the  results  of  the 
CAIVRS  inquiry.  If  CAfVRS  identifies  a 
delinquent  Federal  debt,  the  County 
Office  will  immediately  suspend 
processing  of  the  application.  The 
applicant  will  be  notified  that 
processing  has  been  suspended  and  will 
be  asked  to  contact  the  appropriate 
Federal  agency,  at  the  telephone  number 
provided  by  CAIVRS,  to  resolve  the 
delinquency.  When  the  applicant 
provides  FmHA  with  official 
documentation  that  the  delinquency  has 
been  paid  in  full  or  otherwise  resolved, 
processing  of  the  application  will  be 
continued. 

(B)  If  the  applicant  is  delinquent  on 
a  Federal  debt  (other  than  a  Fanner 
Program  debt),  and  is  unable  to  resolve 
the  delinquency,  the  application  will  be 
rejected  and  the  applicant  will  be 
notified  of  its  right  for  an  appeal  in 
accordance  with  subpart  B  of  part  1900 
of  this  chapter.  The  AdminisL-ator  may 
waive  this  restriction  upon  specific 
determination  that  It  is  in  the  best 
Interest  of  the  Government  to  do  so. 

(v)  Honestly  endeavor  to  carry  out  the 
apphcont's-'borrower's  undertakings  and 
obligations.  This  would  include,  but  Is 
not  limited  to,  providing  current, 
complete,  and  truthful  information 
when  applying  for  assistance  and 
making  every  reasonable  effort  to  meet 
the  conditions  and  terms  of  the 
proposed  loan. 
*        •        *        •        • 

(2)-    *    • 
(iv)*    *   • 

(C)  They  and  the  entity  itself  must 
have  the  character  (emphasizing  credit 
history,  past  record  of  debt  repayment 
and  reliability),  and  industry  to  carry 
out  the  proposed  operation.  Past  record 
of  debt  repayment  will  not  be  cause  for 
a  determination  that  the  applicant  is  not 
eligible  if  an  honest  attempt  has  be<:n 
made  to  meet  the  obligation.  If  the 
applicant  (the  entity  or  any  of  its 
members)  is  delinquent  on  a  Fedtral 
debt  (other  than  a  Farmer  Program  debt, 
in  accordance  with  §  1941.14  of  subpart 
A  of  part  1941  of  this  chapter),  it  Is 
automatically  ineligible  for  loan 
assistance. 

(J)  The  County  Office  will  use  Form 
FmHA  1910-3  to  check  the  Department 
of  Housing  and  Urban  Development's 
CAIVRS  to  determine  if  the  applicant  is 
delinquent  on  a  Federal  debt.  No 
decision  to  deny  credit  can  be  based 
solely  on  the  results  of  the  CAfV'RS 
Inquiry.  If  CAIVRS  identifies  a 
dt'hnquent  Federal  debt,  the  County 


Office  will  immediately  suspend 
processing  of  the  application.  The 
applicant  will  be  notified  that 
processing  has  been  suspended  and  will 
be  asked  to  contact  the  appropriate 
Federal  agency,  at  the  telephone  number 
provided  by  CAIVRS,  to  resolve  the 
dfclinquenc7.  When  the  applicant 
provides  FmHA  with  official 
documentation  that  the  delinquency  has 
been  paid  in  full  or  otherwise  resolved, 
proc«s.sing  of  the  application  will  be 
continued. 

(2)  If  the  applicant  is  dolinquent  on  a 
Federal  debt  (other  than  a  Fanner 
Program  debt)  and  is  unable  to  resolve 
the  delinquency,  the  application  will  be 
rejected  and  the  applicant  will  be 
notified  of  its  right  for  an  appeal  in 
accordance  with,  subpart  B  of  part  1900 
of  this  chapter.  The  Administrator  may 
waive  this  restriction  upon  specific 
determination  that  it  is  in  the  best 
Interest  of  the  CK)vemment  to  do  so. 

(D)  They  and  the  entity  itself  will 
honestly  endeavor  to  airry  out  the 
applicant'S/'borrower's  undertakings  and 
obligations.  This  would  include,  but  is 
not  limited  to,  providing  current, 
complete,  and  truthful  information 
when  applying  for  assistance  and 
making  every  reasonable  effort  to  meet 
the  conditions  and  terms  of  the 
proposed  loan. 
•        •        •        *        • 

[3)  Restrictions.  An  applicant  will  be 
considered  ineligible  for  loan  a.ssi.stance 
under  any  of  the  follov\'ing 
circumstances.  A  decision  to  deny  a 
loan  for  any  of  these  reasons  is  not 
appealable. 

(i)  In  acrx)rdance  with  the  Food 
Security  Act  of  1905  (I\ib.  L  99-198) 
after  December  23,  1985,  if  an 
individual  or  any  member,  stockholder, 
partner,  or  joint  operator  of  an  entity  is 
convicted  under  Federal  or  State  law  of 
planting,  cultivating,  growing, 
producing,  harvesting  or  storing  a 
controlled  substance  (see  2 1  CFR  pari 
1303,  which  is  exhibit  C  of  subpart  A  of 
part  1941  of  this  chapter  (available  in 
any  FmHA  office)  for  the  dbfinition  of 
"controlled  substance")  prior  to  loan 
approval  in  any  crop  year,  the 
individual  or  entity  shall  be  ineligible 
for  a  loan  for  the  crop  year  in  whicii  the 
indindual  or  member,  stockholder, 
partner,  or  joint  operator  of  the  entity 
was  convicted  and  the  four  succeeding 
crop  years.  Applicants  will  attest  on 
Form  FmHA  410-1.  "Application  for 
Fm.R,\  Services,"  that  as  individuals  or 
that  its  members,  if  an  entity,  have  not 
been  convicted  of  such  crimes  after 
December  23. 1985. 

(ii)  An  outstanding  judgment  obtained 
by  the  United  States  in  a  Federal  Court 


(other  than  the  United  States  Tax  Court), 
which  has  been  recorded,  shall  cause 
the  applicant  to  be  ineligible  for  any 
Farmer  FVogram  loan  or  loan  guarantee 
until  the  judgment  is  paid  in  full  or 
othenvise  satisfied.  FmHA  loan  funds 
may  not  be  used  to  satisfy  the  judgment. 
Questions  about  whether  or  not  a 
judgment  is  still  outstanding  should  be 
directed  to  the  Office  of  the  General 
Counsel.  The  Administrator  may  w:aive 
this  restriction  upon  specific 
determination  that  it  is  in  the  best 
interest  of  the  Government  to  do  so. 

•  •        •        •        • 

34.  Section  1980.185  is  amended  In 
paragraphs  (b)(l)(i)  and  (b)(2)(iii)  In  the 
fourth  sentence  by  changing  the 
reference  from  "LNS  Form  G-641, 
'Application  for  Verification  of 
Information  from  Immigration  and 
Naturalization  Records,' "  to  "INS  Form 
G-639,  'Verification  Request  Form,' " 
and  m  the  la.st  sentence  by  changing  the 
reference  from  "INS  Form  G-641"  to 
"LNS  Form  G-639."  by  revising  die 
inlrodudory  text  of  paragraph  (b),  by 
revising  paragraphs  (b)(l)(iv).  (b)(l)(v), 
(b)(2j(i)  and  (b)(2)(ii).  and  by  adding 
paragraph  (b)(3)  to  read  as  follows: 

9 1&80.:85    Soil  and  Water  loans. 

•  •         •         •         • 

fb)  Soi7  and  Water  loan  eligibiHty 
requirements.  Subject  to  the  restrictions 
listed  in  paragraph  (b)(3)  of  this  section, 
an  applicant  is  eligible  for  loan 
assistance  if  the  following  requirements 
are  met: 

(D*  •  • 

(iv)  Have  the  character  (emphasizing 
credit  history,  past  record  of  debt 
repayment  and  reliability)  and  industry 
to  carry  out  the  proposed  operation  Past 
njcord  of  debt  repayment  will  not  be 
cause  for  a  determination  that  the 
apphcant  Is  not  eligible  if  an  honest 
attempt  has  been  made  to  meet  the 
obligation.  If  an  applicant  (the  entity  or 
any  of  its  members)  is  delinquent  on  a 
Federal  debt  (other  than  a  Farmer 
Program  debt,  in  accordance  with 
§  1941.14  of  subpart  A  of  part  1941  of 
this  chapter),  it  is  automatically 
ineligible  for  loan  assistance. 

(AJ  The  County  Office  will  use  Form 
FmHA  1910-3  to  check  the  Department 
of  Housing  and  Urban  Development's 
CAfV'RS  to  detennine  if  the  applicant  is 
delinquent  on  a  Federal  debt.  No 
decision  to  deny  credit  can  bo  based 
solely  on  the  results  of  the  CAFVRS 
inquiry.  If  CAIVRS  identifies  a 
delinquent  Federal  debt,  the  County 
Office  will  immediately  suspend 
processing  of  the  application.  The 
applicant  will  be  notified  that 
processing  has  been  suspended  and  will 
lie  asked  to  contact  the  appropriate 
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Federal  agency,  nt  the  telephone  number 
provided  by  CAIVRS,  to  resolve  the 
delinquency.  When  the  applicnnt 
provides  FmllA  with  official 
documentation  that  the  delinquency  has 
been  paid  in  full  or  otherwise  resolved, 
processing  of  the  application  will  be 
continued. 

(B)  If  the  applicant  is  delinquent  on 
a  Federal  debt  (other  than  a  Farmer 
Program  debt),  and  is  unable  to  resolve 
the  delinquency,  the  application  will  be 
rejected  and  the  applicant  will  be 
notified  of  its  right  for  an  appeal  in 
accbrdance  with  subpart  B  of  part  1900 
of  this  chapter.  The  Administrator  may 
waive  this  restriction  upon  specific 
determination  that  it  is  in  the  best 
interest  of  the  Government  to  do  so. 

(v)  Honestly  endeavor  to  carry  out  the 
applicant's/borrower's  undertakings  and 
obi  gations.  This  would  include,  but  is 
not  imited  to.  providing  current, 
confplete.  and  truthful  infonnation 
when  applying  for  assistance  and 
inaVing  every  reasonable  effort  to  mwX 
thek'.onditions  and  terms  of  the 
pro[^osed  loan. 


(^ 


(i  I  Along  with  all  of  its  members, 
stockholders,  partners,  or  joint  operators 
hnv3  the  character  (emphasizing  credit 
histtiry.  pact  record  of  debt  repayment 
and  reliability)  and  industry  to  carry  out 
the  proposed  operation.  Fast  record  of 
dt;b;  repayment  will  not  be  cause  for  a 
detf  tmination  that  the  applicant  is  not 
elig  b!e  if  an  honest  attempt  has  been 
made  to  meet  the  obligation.  If  the 
applicant  (the  entity  or  any  of  its 
mer  ibers)  is  delinquent  on  a  Federal 
deb  !(other  than  a  Farmer  Program  del.-t, 
in  accordance  with  §  1941.14  of  subpart 
A  o  part  1941  of  this  chapter),  it  is 
aatci^iaticolly  ineligible  for  loan 
as.-;i  stance. 

(A)  The  County  Office  will  use  Form 
FmliA  1910-3  to  chct:k  the  Department 
of  Housing  and  Urban  Development's 
CAIVRS  to  determine  if  the  applicant  is 
deli  iquent  on  a  Federal  debt.  No 
decision  to  deny  credit  can  be  based 
solely  on  the  results  of  the  CAIVRS 
inqi|ir)'.  If  CAIVRS  identifies  a 
deliiquenl  Federal  debt,  the  County 
Offi  :e  will  immediately  suspend 
processing  of  the  application.  The 
app  icant  will  be  notified  that 
processing  has  been  suspended  and  will 
be  asked  to  contaci  the  appropriate 
Federal  agency,  at  the  telephone  number 
provided  by  CAIVRS.  to  resolve  the 
delinquency.  When  the  applicant 
provides  FmHA  with  official 
documentation  that  the  delinquency  has 
been  paid  in  full  or  otherwise  resolved, 
processing  of  the  application  will  be 
continued. 


(B)  If  the  applicant  is  delinquent  on 
a  Federal  debt  (other  than  a  Fanner 
Program  debt)  and  is  unable  to  resolve 
the  delinquency,  the  application  will  be 
rejected  and  the  applicant  will  bo 
notified  of  its  right  for  an  appeal  in 
accordance  with  subpart  B  of  part  1900 
of  this  chapter.  The  Administrator  may 
waive  this  restriction  upon  specific 
determination  that  it  is  in  the  best 
interest  of  the  Government  to  do  so. 

(ii)  Along  with  all  of  its  members, 
stockholders,  partners  or  joint  operators, 
honestly  endeavor  to  carry  out  the 
applicant's-^orrower's  undertakings  and 
obligations.  This  would  include,  but  is 
not  limited  to.  providing  current, 
complete,  and  tnithful  information 
when  applying  for  assistance  and 
making  every  reasonable  effort  to  meet 
the  conditions  and  tenns  of  the 
proposed  loan. 
•        •        *        •        • 

(3)  Ficsthctions.  An  applicant  will  be 
considered  ineligible  for  loan  assistance 
under  any  of  the  following 
circumstances.  A  decision  to  deny  a 
lonn  for  any  of  these  reasons  is  not 
appealable. 

(i)  In  accordance  with  the  Food 
Security  Act  of  1935  (Pub.  L.  99-198) 
after  Decom.ber  23.  1985.  if  an 
indi\iduGl  or  any  member,  stockholder, 
partner,  or  joint  operator  of  an  entity  is 
convicted  under  Feder.->1  or  Slate  law  of 
planting,  cultivating,  growing, 
producing,  har\esting  or  storing  a 
controlled  substance  (see  21  CFR  part 
1308.  wlilch  is  exhibit  C  of  subpart  A  of 
part  1941  cf  this  chapter  (available  in 
any  FmHA  office)  for  the  definition  of 
"controlled  substance")  prior  to  loan 
approval  in  any  crop  year,  the 
individual  or  entity  shall  be  ineligible 
for  a  loan  for  the  crop  year  in  which  the 
individu-'l  or  member,  stcH;kholder. 
partner,  or  joint  operator  of  the  entity 
was  convicted  and  the  four  succeeding 
crop  years.  Applicants  will  attest  on 
Form  FmHA  410-1,  "Application  for 
FmHA  Sen,ices,"  that  as  individuals  or 
that  its  members,  if  an  entity,  have  not 
been  convicted  of  such  crimes  after 
December  23.  1985. 

(ii)  An  outstanding  judgment  obtained 
by  the  United  States  in  a  Federal  Court 
(other  than  the  United  States  Tax  Court), 
which  has  been  recorded,  shall  cause 
the  applicant  to  be  ineligible  for  any 
Farmer  Program  loan  until  the  judgment 
is  paid  in  full  or  otherwise  satisfied. 
FmHA  loan  funds  may  not  be  used  to 
satisfy  the  judgment.  Questions  about 
whether  or  not  a  judgment  is  still 
outstanding  should  be  directed  to  the 
Office  of  the  General  Counsel.  The 
Administrator  may  waive  this 
restriction  upon  specific  determination 


that  it  is  in  the  best  interest  of  th« 
Government  to  do  so. 


Subpart  E — Business  and  Industrial 
Loan  Program 

35.  Section  1980.406  is  added  to  read 
as  follows: 

5 1980.406    Dslinquency  on  a  Federal  debt 

(a)  The  District  Office  will  check  the 
Department  of  Housing  and  Urban 
Development's  Credit  Alert  Interactive 
Voice  Response  System  (CAFV'RS). 
following  the  Forms  Manual  Insert  for 
Form  FmHA  1910-3.  "Record  of  Credit 
Alert  Interactive  Voice  Response  System 
(CAIVRS)  Inquiry,"  to  determine  if  the 
applicant  is  delinquent  on  a  Federal 
debt.  No  decision  to  deny  credit  can  be 
based  soltly  on  the  results  of  the 
CAIVRS  inquiry.  If  CAIVRS  identifies  a 
delinquent  Federal  debt,  the  District 
Office  will  immediately  suspend 
processing  of  the  application.  The 
applic:ant  will  be  notified  that 
processing  has  been  suspended  and  will 
be  asked  to  contact  the  appropriate 
Federal  r.gt- ncy.  at  the  telephone  numb.T 
provided  by  CAIVRS.  to  resolv«;  the 
deliijquency.  When  the  applicant 
provides  FmHA  with  official 
documentation  that  the  delinquency  has 
been  paid  in  full  or  otherwise  resolved, 
processing  of  the  application  will  be 
continued. 

(b)  An  outstanding  judgment  obtained 
by  the  United  States  in  a  Federal  Court 
(other  than  the  United  States  Tax  Court), 
which  has  been  recorded,  shall  cause 
the  applicant  to  be  ineligible  to  r.x,eive 
any  grant,  loan  or  Ifjan  guarantee  until 
the  judgment  is  paid  in  full  or  otherwise 
satisfied.  FmHA  loan  funds  may  not  l)e 
used  to  satisfy  the  judgment. 'Qiestions 
about  whether  or  not  a  judginu.it  is  still 
outstanding  should  be  directed  to  the 
Office  of  the  General  Counsel.  If  the 
judgment  remains  unsatisfied,  or  if  the 
applicant  is  delinquent  on  a  Federal 
debt  and  is  unable  to  resolve  the 
delinquency,  the  application  will  l>e 
rejected  and  the  applicant  will  be 
notified  of  its  right  for  an  appeal  in 
accordance  with  subpart  B  of  part  1900 
of  this  chapter.  The  Administrator  may 
waive  the  rejection  upon  specific 
determination  that  it  is  in  the  best 
interest  of  the  Government  to  do  so. 

Subpart  G — Nonprofit  National 
Corporations  Loan  and  Grant  Program 

36.  Section  1980.606  is  amended  by 
adding  paragraph  (fl  to  read  as  follows: 

§  1980.606    NNC  eligibility. 
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(0  Not  be  delinquent  on  a  Fedaral 
Debt.  This  applies  to  both  the  apph(ant 
and  the  ultimate  recipients  that  ;ire  to  bo 
binded  from  Federal  fimds. 

(1)  The  National  Office  will  chock  the 
Department  of  Housing  and  Urban 
Development's  Credit  Alert  Inti^rai^tive 
Voice  Response  System  (C/'.IVRS), 
following  the  Forms  Manual  Insert  for 
Form  FmHA  1910-.3.  "Record  of  Credit 
Alert  Intemctive  Voice  Response  System 
(CAIVRS)  Inquiry,"  to  determine  if  the 
applicant  is  delinquent  en  a  F<^dural 
debt.  No  decision  to  deny  assi.-;!an(.e  c.ai 
be  based  solely  on  the  rt^sults  of  the 
CAIVRS  inquiry.  If  CAI\T?S  identifies  a 
delinquent  Federal  debt,  the  National 
Office  will  i.mmediately  suspend 
processing  of  the  application.  The 
appHcant  will  be  notified  that 
processing  has  been  suspended  and  will 
be  asked  to  contact  the  appropriate 
Federal  agency,  at  the  telephone  number 
provided  by  CAIVRS,  to  resolve  the 
delinquency.  When  the  applicant 
provides  FmHA  with  official 
docaimentation  that  the  delinquency  has 
been  paid  in  full  or  otherwise  resr>!ved, 
processing  of  the  application  will  be 
continued. 

(2)  An  outstanding  judgment  obtained 
by  the  United  States  in  a  Federal  Court 
(other  than  the  United  States  Tax  Court), 
which  has  been  recorded,  shall  cause 
the  applicant  to  be  ineligible  to  nnelve 
any  grant,  loan  or  loan  guarantee  until 
the  judgment  is  paid  in  full  or  othen^ise 
satisfied.  FmHA  loan  funds  may  not  be 
used  to  satisfy  the  judgment.  Queslions 
about  whether  or  not  a  judgment  Is  still 
outstanding  should  be  directed  to  the 
Office  of  the  General  Counsel.  If  the 
judgment  remains  unsatisfied,  or  if  the 
applicant  is  delinquent  on  a  Federal 
debt  and  Is  unable  to  resolve  the 
delinquency,  the  application  will  be 
rejixrted  and  the  applicant  will  be 
notified  of  its  right  for  an  appeal  In 
accordance  with  subpart  B  of  part  1900 
of  this  chapter.  The  Administrator  may 
waive  the  rejection  upon  specific 
determination  that  it  is  in  the  best 
interest  of  the  Government  to  do  so. 

Subpart  I — Community  Programs 
Guaranteed  Loans 

37.  Section  1Q80.851  is  amended  by 
adding  paragraph  la)(l)(vii)  to  read  as 
follows: 

§  1980.851     Processing  applications. 

(a)*   *   • 

(D*   *   • 

(vii)  Determination  of  delinquem:y  on 
a  Federal  debt. 

(A)  The  District  Office  will  chec;k  the 
Department  of  Housing  and  Urban 
Development's  Credit  Alert  Intemctive 


Voice  Respon,se  System  (CArVRS), 
following  the  Forms  Manual  Insert  fur 
Form  FmHA  1910-3.  "Record  of  Credit 
Alert  Interactive  Voica  Responsj  System 
(CA.IVRS)  Inquiry,"  to  determine  if  the 
applicant  is  delinquent  on  a  Federal 
debt.  No  derision  to  deny  credit  can  h** 
based  solely  on  the  results  of  the 
CAPvTlS  inquiry.  If  CMVFS  identifies  a 
delinquent  Federal  debt,  the  Distritrt 
Office  will  immediately  suspend 
firoce.ssing  of  the  app!ir;.!tion.  The 
opplic'uit  will  be  notified  that 
processing  has  been  suspended  and  will 
be  asked  to  contact  the  appropriate 
Ftxleral  agency,  at  the  telephone  number 
provided  by  CAIVRS,  lo  resolve  the 
delinquency.  When  the  applii  ant 
provides  FmHA  with  official 
documentation  that  the  dehnquency  has 
been  paid  in  full  or  othprvvise  n^'olved. 
processing  of  the  application  will  bo 
continued. 

(B)  An  outstanding  judgnrent  cbtanied 
by  the  United  States  in  a  Federal  Court 
(clhcr  than  the  United  States  Tax  Court), 
which  has  been  recorded,  shall  causa 
the  applicant  to  be  ineligible  to  receive 
any  grant  or  loan  until  t'r.e  judgment  is 
paid  In  hill  or  otherwise  Siitisfitnl. 
FmHA  loan  funds  may  not  be  used  to 
satisfy  the  judgment.  Questions  about 
whether  or  not  a  judgment  is  still 
outstanding  should  be  direded  to  the 
Office  of  the  General  Counsel.  If  the 
judgm.ent  remains  unsatisfied,  or  if  the 
applicant  is  delinquent  on  a  Federal 
debt  and  is  unable  to  resolve  the 
delinquency,  the  application  will  bo 
rejected  and  the  applicant  will  bo 
notified  of  its  right  for  an  appeal  in 
accordance  with  subpart  B  of  port  1900 
of  this  chapter.  The  Administrator  may 
w.iive  the  rejwtion  upon  specific 
detennination  that  it  is  in  the  best 
interest  of  the  Government  to  do  so. 
«         *        •        *        * 

Dated:  April  7. 1994. 

Bub  Na.sh, 

t'ridrr  StKtvtary  for  Smalt  (Mttmnnity  and 
Rural  Development. 

[FR  n<x:.  94-10618  Filed  5-3-94.  8  45  am) 

BtLUNO  CODE  3410-07-U 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart51 

Environmental  Review  for  Renewal  of 
Operating  Licenses:  Public  Meeting 

AGENCY:  Nuclear  Regulatory 

Cx)mmi.ssion. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Nuclear  Regulatory 
rx}raniission  (NRC)  staff  will  meet  with 


the  Nuclear  Ener^^y  Institute  (I>IEI)  and 
Yankee  Atomic  Electric  Company 
(YyVEC)  to  discass  their  written 
c  omments  that  are  responsive  to  tho 
States'  concerns  regarding  NRC's 
proposed  rule  on  the  environment;:! 
rr^view  required  for  renew  a!  of  nucleiir 
power  plant  operating  licenses.  Theso 
concerns  focus  on  provisions  of  the 
[iropoi;ed  rule  that  the  States  see  as 
being  in  conflict  with  the  traditional 
authority  of  the  States  to  regulate 
el^fctric  utilities  with  respect  to  non- 
safety  aspects  of  nuclear  power 
generation.  The  purpose  of  the  meetijig 
is  to  assure  that  the  NRC  staff  and  the 
public  understands  the  approaches 
{•roposed  by  NEl  and  YAEC. 
DATES:  Tlie  date  of  the  meeting  is  May 
16, 1:}04  The  meeting  will  begin  at  1 
p.m  and  will  finish  by  4;30  p  m. 
ADDRESSES:  The  meeting  will  be  held  at 
One  While  Flint  North.  11555  RockviUo 
Piko.  Rockvillc.  MD  20852-2738.  room 
1-S  7&0. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  V.  Clear)',  Office  of  Nuclear 
Regulatory  Re.search.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555;  Telephone:  (301)  492-3936. 
SOPPtEMENTARY  INFORMATION:  The  NRC 
publi.shed  proposed  amendments  to  its 
environnriental  protection  regulations, 
10  CFR  part  51,  which  would  establish 
new  requirements  for  the  environmental 
review  of  applications  to  renew 
operating  licenses  for  nuclear  power 
phmts  (.September  17,  1991;  56  FR 
47016).  Concurrently,  the  NRC 
pi'.blisl-jed  NUREC-1437,  a  draft  Generic 
Environmental  Impact  Statement  (GEIS) 
that  contained  the  analyses  which  the 
NRC  proposed  to  codify  in  Part  51.  In 
commenting  on  the  proposed  rule  and 
the  driift  GEIS,  a  number  of  States 
expressed  dissatisfaction  with  the 
treatment  of  need  for  generating 
capacity,  and  alternative  energy  sources 
The  States'  concerns  involve  provisions 
of  the  proposed  rale  that  the  States  see 
as  being  in  confiict  with  the  traditional 
authority  of  the  States  to  regulate 
electric  utilities  with  respecl  to  rion- 
.safety  aspects  of  nuclear  power 
gonemtion.  The  Commission  instructed 
the  NRC  staff  to  develop  options  for 
responding  to  these  States'  concerns  and 
in  doing  so  to  solicit  the  v  lews  of  the 
States. 

The  NRC  staff  solicited  the  views  of 
the  States  and  others  through  three 
regional  meetings  and  a  request  for 
written  comments  (January  18,  1994;  59 
FR  2542).  To  facilitate  discussions  with 
the  States  the  NRC  staff  prepared  a 
paper,  "Addressing  the  Concerns  of 
States  and  Others  Regarding  the  Role  of 
Need  for  Generating  Capacity, 
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Alternative  Energy  Sources.  Utility 
Costjs,  and  Cost-Benont  Analysis  in  NRC 
Environmental  Reviews  for  Relicensing 
Nuclear  Power  Plants:  An  NRC  Staff 
Disqussion  Paper."  The  regional 
meetings  were  held  in  Rockville,  MD. 
February  9,  1994;  Rosemont,  IL. 
F(,bi|uaiy  15. 1994;  and  Chicopee,  MA. 
February  17,  1994.  A  nuiiiber  of  parties, 
including  NEI  and  YAEC.  f.Ied  written 
t»m  cents  subsequent  to  the  meetings. 
The  idiscussion  paper,  meeting 
tranicripts,  and  written  comments, 
inchiUiiig  NEI's  propovil  dated  March 
23,  11994.  and  YAEC's  proposal  dated 
Mart^h  18. 1994,  may  be  examined  at  the 
NRC  Public  Document  Room,  2120  L 
Street  NW.  (lx)wer  Level).  Washington. 
DC  2Jan37. 

THe  NFI  and  the  YAEC  propo.-=a!s 
v.ere  not  adequately  devoloped  for 
discussion  at  (he  time  of  the  regional 
meetings,  and  now  tfie  NRC  staff  needs 
to  be  assured  that  it  undf;rstands  the  two 
prop;iSdls  before  rp{K)rting  to  tho 
Com  mission  on  the  options  consirttred. 
AJ  i  i!lor»>sted  persons  are  invited  to 
attend  as  observers.  Af^er  the  NRC  stafTs 
quf»s  ions  have  been  an.swered.  time  will 
be  al  Owed  to  fake  questions  and 
comiHents  from  the  floor  on  the  NET  and 
■V  AEC  proposals.  The  meeting  minu'es 
will  I*  transcribed  by  a  court  reporter. 

Dat|«l  at  Rockville,  Marvlaad.  this  22th  dnv 
of  Ap|-ll.  1994. 

Porjthe  Nuclear  Regulatory  Commissi  in 

DiUNf.  Morris, 

Dirf'cior.  Division  of  Regulatory  Apptiinnions. 
Offic^  pf  Nuclear  Fegulatoiy  litiifiarch. 
IFR  D^^r.  94-10663  Filed  5-3-94;  ft  45  ami 
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FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  205 

[Regulation  E;  Docket  No.  R-0830  and 
DockatNo.  R-0S31] 

Electronic  Fund  Transfers;  Extension 
of  Comment  Period 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTrON:  Proposed  rule  and  official  staff 

inlerprHtation;  Extension  of  comment 

perioq. 

SUMM^Y:  On  March  7,  1994.  the  Board 
requested  comment  on  a  proposal  to 
revisel  Regulation  E  (Electronic  Fund 
TrarisFers  and  the  Official  StafT 
Inten:  cetation  (59  FR  10684  and  59  FR 
1069.'jlL  The  Secretary  of  the  Board, 
acting  pursuant  to  delegated  authority, 
has  sjitended  the  comment  period  for  60 
dayp  «b  give  the  public  additional  time 
to  pro\'ide  comments. 


DATES:  Comments  must  be  received  by 
August  1,  1994. 

ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0830  and  Docket 
No.  R-0831.  may  be  mailed  to  Mr. 
William  W.  Wiles,  Secretary.  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20551. 
Ccmments  addressed  to  Mr.  Wiles  also 
may  be  delivered  to  the  Board's  mail 
room  between  8:45  a.m.  and  5:15  p.m. 
and  to  the  security  control  room  outside 
of  those  hours.  Both  the  mail  room  and 
the  security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Stre«t  between  Constitution  Avenue  and 
C  Strt>et,  NW.  Comments  may  be 
inspected  in  Room  MP-500  of  the 
Martin  Building  between  9  a.m.  and  5 
p  m.  we'-kdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ohrea  Poindext»r,  Division  of  Qmsumer 
and  Community  Affairs.  Board  of 
G-ovemors  of  the  Federal  Reserve 
System,  at  (202)452-3667  or  452-2412. 
For  the  hearing  impaired  only. 
Teli*communicat)ons  Device  for  the 
Deaf.  Dorothea  Thompson  (202)452- 
3544. 

SOPPLEWENTARV  INFORMAT.ON:  The  Board 
is  extending  the  comment  period  on  the 
proposed  amendments  to  Regulation!; 
(Electronic  Fund  Transfsirs)  and  the 
Offu  ial  Staff  interpretaf ion,  to  give  the 
public  additional  time  to  comment  on 
the  proposal. 

By  order  of  the  Secretary  of  the  Board, 
acting  pursuant  to  delegated  authority 
for  the  Board  of  Governors  of  the 
Federal  Reserve  System.  April  28.  1994. 
WUliam  W.  Wiles. 
Secretary  of  the  Board. 
(PR  Doc.  94-10646  Filed  5-3-94.  8:45  atn| 

BILLING  CODE  BTtO-OI-P 


DEPARTMENT  OF  TRANSPCRTAT»ON 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NVJ-25-AD] 

Airworthiness  Directives;  Jetstream 
Aircraft  Limited  Model  4101  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTtON:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Jetstream  Model  4101  airplanes,  that 
currently  requires  inspections  to  detect 
damage  of  the  ball  bearings  in  the 


aileron  quadrants,  replacement  of 
damaged  ball  bearings  with  new  ball 
bearings,  and  adjustment  to  the 
secondary  slops.  This  action  would 
require  installation  of  new  swivel 
bearings  in  the  aileron  quadrants,  which 
would  terminate  the  inspection 
requirement.  This  proposal  is  prompted 
by  the  development  of  a  modification 
that  eliminates  the  need  to  inspect 
repetitively.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  fadure  of  the  bearings  in  the 
aileron  quadrants,  which  could  rtjsuh  m 
reduced  controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
June  29,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
25-AD,  1601  Lind  Avenue  SW..  Renton. 
Washington  98055-4056.  Comments 
may  be  inspected  at  this  location 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  service  mformation  referenced  In 
the  proposed  rule  may  be  obtained  from 
Jetstream  Aircraft.  Incorporated,  P.O. 
Box  1RQ29,  rXilles  International  Airport. 
Washtngton,  DC  20041-6029.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW.,  Ronton. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Sv-.hroeder.  Aerospace  Enginwr. 
Standardization  Branch.  A.\'M-113. 
FAA.  Transport  Airplane  Direc-torste. 
1601  Lind  Avenue  SW..  Renton, 
Washington  9805.5-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 

SUPP1.EMENTARY  IN^ORMATIOM: 
ConYments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  l»efore  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
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summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-25-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-25-AD.  1601  Lind  Avenue  SVV.. 
Renton,  Washington  98055-^056. 

Discussion 

On  March  3.  1994,  the  FA.\  issued  AD 
93-25-10.  Amendment  39-fl849  (59  FR 
11531.  March  11,  1994),  applicable  to 
certain  Jetstream  Model  4101  airplanes, 
to  require  inspections  to  detect  damage 
of  the  ball  bearings  in  the  aileron 
quadrants,  replacement  of  damaged  ball 
bearings  with  new  ball  bearings,  and 
adjustment  to  the  secondary  stops.  That 
action  was  prompted  by  a  report  that  an 
in-flight  failure  of  a  ball  bearing  in  a 
quadrant  in  the  pilot's  aileron  control 
system  cau.sed  abnormal  backlash  of  the 
pilot's  aileron  control.  The  requirements 
of  that  AD  are  intended  to  prevent 
reduced  controllability  of  the  airplane. 

Since  the  issuance  of  that  AD, 
Jetstream  has  developed  new  swivel 
bearings  that  allow  greater  swivel 
action,  which  would  significantly 
decrease  the  likelihood  of  abnormal 
backlash  of  the  aileron  control  due  to 
bearing  failure.  Bearing  failure  in  the 
aileron  quadrants,  if  not  corrected, 
could  result  in  reduced  controllability 
of  the  airplane. 

Jetstream  has  issued  Ser\'ice  Bulletin 
J41-27-027.  dated  January  17.  1994, 
that  describes  procedures  for 
installation  of  swivel  bearings  in  the  left 
and  right  aMeron  quadrants 
(Modification  JM41307A). 

Jetstream  has  also  issued  Revision  2  of 
Service  Bulletin  J41-A-27-026.  dated 
January  17.  1994.  The  inspection 
procedures  described  in  this  revision 
are  identical  to  those  described  in 
Revision  1  of  the  service  bulletin  (which 
was  referenced  in  AD  93-25-10).  The 
only  change  effected  by  Revision  2  is  to 
reference  the  modification  described  in 
Service  Bulletin  J41-27-027  as 
terminating  action  for  the  inspections  of 
the  bearings  in  the  aileron  quadrants 
and  adjustment  to  the  secondary  stops 
described  in  Service  Bulletin  J41-A-27- 


026.  The  CAA  classified  this  service 
bulletin  as  mandatory-  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  Civil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  CAA.  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  un.safe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  93-25-10  to  require 
installation  of  new  swivel  bearings  in 
the  left  and  right  aileron  quadrants 
(Modification  JM41307A)  as  terminating 
action  for  the  currently  required 
inspections.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previouslv. 

Paragraphs  (a)  and  (b)  of  this  proposal 
have  been  revised  to  reference  Revision 
2  of  Ser\ice  Bulletin  J41-A-27-026. 
dated  January  17. 1994,  as  an  additional 
source  of  service  information  for 
accomplishing  the  inspections  of  the 
bearings  in  the  aileron  quadrants  and 
adjustment  to  the  secondary  stops. 

The  FAA  estimates  that  8  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 

The  inspections  that  were  previously 
required  by  AD  93-25-10,  and  retained 
in  this  proposal,  take  approximately  1 
work  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $55  per  work 
hour.  Based  on  these  figures,  the  total 
cost  impact  of  these  inspection 
requirements  on  U.S.  operators  is 
estimated  to  be  $440.  or  $55  per 
airplane,  per  inspection  cycle. 

■fhe  adjustment  to  the  secondary  stops 
that  were  previously  required  by  AD 
93-25-10,  and  retained  in  this  proposal, 
take  approximately  1  work  hour  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
this  adjustment  requirement  on  U.S. 
operators  is  estimated  to  be  $440.  or  $55 
per  airplane.  The  FAA  estimates  that  all 
affected  U.S.  operators  have  already 
accomplished  this  action;  therefore,  the 


future  cost  impact  of  this  requirement  is 
minimal. 

The  installation  of  new  swivel 
bearings  (Modification  JM41307A)  that 
would  be  required  by  this  proposal 
would  take  approximately  10  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $55  per  work  hour. 
Required  parts  would  be  provided  by 
the  manufacturer  at  no  cost  to  the 
operator.  Based  on  these  figures,  the 
total  cost  impact  of  the  modification 
requirement  of  this  proposal  on  U.S. 
operators  is  estimated  to  be  $4,400.  or 
$550  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  thnt  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  hiture  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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«ulfaorify:  49  U.S.C.  App.  1354(a),  1421 
an  i  1423;  49  U.S.C.  106(g);  and  14  CFR 
1119 

So 3. 13    (Amended] 

I.  Section  39.13  is  arnend'?d  bv 
re]  r  oving  amendment  39-8849  (59  FR 
11S31.  March  11,  1994),  ar,d  by  adding 
:;  r  e\v  Eirwonluness  directive  (;\D),  to 
rt'iid  as  follows: 

Jpl.^reftm  Aircraft  Liraited:  Drrf-.kct  94-.\'M- 
I2S-AD.  Suf*.-sedo3  AD  93-25-10, 
Arncndjneut  39-S849. 

Aoplicabilit}'  Modei  4101  airplane-s  having 
cciii  tpjftors  numbers  41004  and  sjb.snqucnt 
on  \  f hir.h  Modification  JM4 1 307 A  or 
)M  1 13073  hd.")  not  been  installed  previoasiy; 
.    cnr  t  ficated  in  any  catogory. 

C<  itnplianar  Required  as  imiiciifetl,  unless 
atcrraplishod  previcusly. 

T<i  prevent  failure  of  the  boarings  in  ;ho 
aili  ion  quadrants,  which  rould  result  in 
red  I  ced  controllability'  of  tlie  airplane, 
acfcmpli-h  the  following: 

( 1  VVif.'rn  7  duvs  aftor  March  28, 1994  (the 
eff(  ( tivt)  date  of  .AD  93-25-10.  Amendment 
39-  4M9),  porfoiTC  a  detailed  visual 
ir.?  -i'cticn  to  defecl  damage  of  the  Ix^arings 
in  thfl  aileron  quadrant  in  the  pilot's  and  co- 
pilot's ailnron  control,  in  accordance  with 
jetstteam  Airrjr;ift  Limited  Alert  Service 
Bulletin  I41-.V27-026,  Revision  1,  dated 
December  7. 1993;  or  Revision  2,  dated 
January  17,  \9^. 

(1)  If  no  damaged  bearing  is  found,  repeat 
the  inspection,  thereafter,  at  intervals  not  to 
eycpfed  7  days. 

(ij  If  any  damaged  bearing  is  found,  prior 
to  fbrther  flight,  replace  the  damaged  bearing 
with  a  new  bearing  in  accordance  with  the 
senfice  bulletin,  and  repeat  the  inspection, 
thereafter,  at  intervals  not  to  exceed  7  days. 

Note  1:  Paragraph  (a)  of  this  AD  restates  the 
requirement  for  an  initial  and  repetitive 
inspections  contained  in  paragraph  (a)  of  AD 
93-2&-10.  Therefore,  for  operators  that  have 
previously  accomplished  at  least  the  initial 
insi>ection  In  accordance  with  AD  93-25-10, 
paragraph  (a)  of  this  AD  requires  that  the 
next  scheduled  inspection  be  performed 
within  7  days  after  the  last  Inspection 
periurmed  in  accordance  with  paragraph  (a) 
of  AD  93-25-10. 

(h)  Within  7  days  after  March  28, 1994  (the 
effective  date  of  AD  93-25-10,  Amendment 
39-8849),  adjust  the  aileron  secondary  stop 
in  tli«  pilot's  and  co-pilot's  aileron  control 
systpra  in  accordance  with  Jetstream  Aircraft 
Limited  Alert  Service  Bulletin  J41-A-27- 
026,  Revision  1,  dated  December  7, 1993;  or 
Revision  2,  dated  January  17, 1994. 

Note  2:  Paragraph  (b)  of  this  AD  restates 
the  requirement  to  adjust  the  aileron 
secondary  stop  contained  in  paragraph  (b)  of 
AD  93-25-10.  As  allowed  by  the  phrase 
"unless  accomplished  previously,"  if  that 
requjirement  of  AD  93-25-10  has  been 
accomplished  previously,  this  AD  does  not 
require  that  it  be  repeated. 

(c)  Within  7  days  after  March  28, 1994  (the 
effeclive  date  of  AD  93-25-10,  Amendment 
39-8349),  revise  the  Abnormal  Procedures 
Section  of  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  to  include  the  following.  This 


may  be  accomplished  by  inserting  a  copy  of 
this  AD  in  the  AFM. 

"Whcic  abnormal  aileron  control  backlash 
is  experienced  by  one  pilot,  the  other  pilot 
should  assume  control  of  the  aircrah  without 
using  the  disconnect  faciiitv.  The  disconnect 
fdci!i»y  should  only  be  used  in  accordance 
with  published  procedures  in  rases  of  rotitrr.j 
restrictions  or  jamming." 

Note  3:  Par.i^-aph  (c)  of  this  AD  restates  the 
rpquiremt-nt  for  an  AFM  revision  contained 
In  par-igraph  (c)  of  AD  93-25-10.  As  allowed 
by  t)ie  phra.<w  "unl.jss  accomplish(  d 
previously,"  if  that  requirement  of  .MD  93- 
25-10  his  lx:en  accomplished  previously, 
this  AD  dcrf's  not  requu-y  that  it  be  rrpeatod. 

[■i]  Within  180  hours  time-in-scr.  ice  after 
the  effective  date  of  this  AD,  install  new 
swivnl  bearings  in  the  left  and  right  aileron 
quadrants  (Modifi-a'ion  1M41307A)  in 
accordance  with  Jetstream  Strvice  Bulletin 
141-27-027.  dated  January  1 7. 1994. 
Accomplishment  of  this  modification 
constitutes  tenninating  action  for  the 
requiremenls  of  this  AD.  The  AFM  revision 
rtx)uired  by  paragraph  (c)  of  this  AD  may  be 
removed  following  accomplishment  of  this 
m'.xlification. 

(ej  An  alternative  method  of  comjiliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-n3,  FAA, 
Transport  Airplane  Directorate.  Operators 
shdil  submit  their  requests  through  an 
appropriate  FA.^  Principal  Maintenance 
Inspector,  who  may  add  co.mments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-1 13. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch 
ANM-1 13. 

(0  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  April  28, 
1994. 

James  V.  Devany, 

Actinp  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  94-10643  Filed  5-3-94;  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-AWP-6] 

Proposed  Establishment  of  Class  E 
Airspace;  Areata,  CA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  action  proposes  to 
establish  Class  E  airspace  at  Areata,  CA. 
An  Instrument  Landing  System/ 
Distance  Measuring  Equipment  (ILS/ 


DME)  standard  instniment  approach 
procedure  (SL\P)  has  been  developed 
for  Lhe  Areata  Municipal  Airport. 
Controlled  airspace  extending  from  700 
feet  above  the  surface  is  needed  for 
aircraft  exwiuting  the  £pproarh.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  for 
inrtrament  flight  rules  (IFR)  operations 
at  Areata  Municipal  Airport. 
DATES:  Comments  must  be  received  on 
or  before  June  15,  1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manger,  System 
Management  Branch,  AVVT-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  Docket  No.  94-A\VP-6. 
15000  Aviation  Boulevard,  Lawndale, 
California  90261.  The  official  docket 
may  be  examined  in  the  Office  of  the 
Assistant  Chief  Counsel  for  the  Western- 
Pacific  Region  at  the  same  address.  AN 
informal  docket  may  also  be  examined 
during  normal  business  hours  in  the 
Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division,  at  the  address  shown  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  Airspace  Specialists, 
System  Management  Branch,  A\VP-530, 
Air  Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (310)  297-0697. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulator}',  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communiiiations  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  the 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  94-AVVP-6."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
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contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  System 
Management  Branch.  Air  Traffic 
Division,  at  15000  Aviation  Boulevard, 
Lawndale,  California  90261.  both  before 
and  afier  the  closing  date  for  comments. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  orNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking^NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  System 
Management  Branch.  P.O.  Box  92007. 
Worldway  Postal  Center.  Los  Angeles. 
California  90009. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Areata.  CA. 
This  proposal  would  provide  adequate 
Class  E  airspace  for  IFP.  operators 
executing  the  ILS/DME  approach  at 
.Areata,  CA.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  E  airspace 
areas  designated  as  transition  areas  for 
airports  are  published  in  paragraph 
6005  of  FAA  Order  7400.9A  dated  June 
17.  1993,  and  effective  September  16. 
1993,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36298; 
July  6. 1993).  The  class  E  airspace 
designation  fisted  in  this  document 
would  be  published  subsequently  in 
this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore — (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  10034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
SiAce  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  Subfects  in  14  CFR  Part  71 

Aviation  safety,  Incorporation  by 
reference.  Transition  areas. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.O.  10854;  24  FR  9565.  3  CFR.  1959- 
1963  CAimp.  p.  389;  49  U.S.C.  106(^);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993.  and 
effective  September  16. 1993.  is 
amended  as  follows: 

Paragraph  6005    Class  E  airspace  areas 

extending  upward  from  700  feet  or  mow. 
above  the  surface  of  the  earth. 


AWP  C\  E5  Areata.  CA  (Revised) 

Areata  Municipal  Airport.  CA 

(lat.  40°58'41  "  N,  long.  124°06'31  '  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  4  mile  radius 
of  the  Areata  Municipal  Airport  and  that 
airspace  beginning  at  lat.  40''29'00"  N.,  long. 
124''07'00"  VV.;  to  lat.  40°45'0O  "  N..  long. 
123°5000"  VV.;  to  lat.  4r050O"  N..  long. 
124°050O"  W,;  to  lat.  41"'0300'  N..  long. 
124''19'00'  W.;  to  lat.  40''36'0O"  N..  long. 
124°19'00"W 
t)eginning. 


thence  to  the  jjoint  of 


Issued  in  Los  Angeles,  California,  on  .^pril 
15,  1994. 

Richard  R.  Lien, 

Manager.  Air  Traffic  Division.  Western-Pacific 
Region. 

jFR  Doc  94-10707  Filed  5-3-94;  8:45  am] 

BILUNO  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AWP-7] 

Proposed  Establishment  and 
Modification  of  Class  E  Airspace; 
Lompoc,  CA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establish  and  modify  Class  E  airspace  at 
Lompoc  Municipal  Airport.  Lompoc, 
CA.  Controlled  airspace  to  the  surface, 
a  surface  area,  and  a  700  foot  transition 
area  are  needed  for  instrument  flight 
rules  operations  at  the  airport. 
DATES:  Comments  must  be  received  on 
or  before  June  17, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager.  System  Management  Branch. 
AWP-530.  Docket  No.  94-AWP-7.  Air 
Traffic  Division.  P.O.  Box  92007, 
Worldway  Postal  Center.  Los  Angeles. 
California  90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Western-Pacific  Region, 
Federal  Aviation  Administration,  room 
6007,  15000  Aviation  Boulevard, 
Lawndale.  California.  An  informal 
docket  may  also  be  examined  during 
normal  business  hours  at  the  Office  of 
the  Manager.  System  Management 
Branch.  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer.  Airspace  Specialist,  System 
Management  Branch.  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region.  Federal  Aviation 
Administration.  15000  Aviation 
Boulevard,  Lawndale,  California  90261; 
telephone  (310)  297-0697. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commsnters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
AWP-7."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
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probosed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  cpinments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  at  15000 
Aviption  Boulevard.  Lawndaie. 
California,  both  before  and  after  the 
closjihg  date  for  comments.  A  report 
sunlmarizing  each  substantKe  public 
contact  with  FAA  personnel  concerned 
witfa  this  rulemaking  will  be  filed  in  the 
docket. 

AvaiJabiJity  of  NPRM's 

A  ly  person  may  obtain  a  copy  of  this 
Not  ee  of  Proposed  Rulemaking'(NPRM) 
by  submitting  a  request  to  the  Federal 
Aviiition  Administration.  System 
Maiiagement  Branch,  AWP-530.  P.O. 
Box!  92007.  Worldway  Postal  Center.  Los 
Angeles.  California  90009. 
Conirnimications  must  identify  the 
noti|ce  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
pro(|edure. 

The  Proposal 

T^i?  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  designated  as 
a  surface  area  for  an  airport  and  to 
modify  the  700  foot  transition  area.  An 
Automated  Weather  Observing  System 
has  been  installed  at  Lompoc  Municipal 
Airport  meeting  the  criterion  for  a  Class 
E  surface  area.  The  coordinates  for  this 
airspBi.o  are  based  on  North  American 
Datum  83.  Class  E  airspace  designated 
as  a  surface  area  for  an  airport  is 
published  in  Paragraph  6002  and  Class 
E  airspace  designations  for  airspace 
extending  upward  from  700  feet  or  more 
above  ground  level  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9A, 
dated  June  17,  1993,  and  effective 
September  16.  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.ras  of  September  16, 1993  (58  FR 
3629$;  July  6.  1993).  The  Class  E 
airspace  li.'-.ted  in  the  document  would 
be  published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
estal^lished  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore:  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1<)79);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 


the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  IJ.S.C.  app.  1348(a).  1354(a), 
1510,  E  O.  10854.  24  FR  9565.  3  CFR.  1Q59- 
1963  Comp..  p.  389;  49  U.S  C  106(g)  14  CFR 
11  69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CF'R  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
points,  dated  June  17.  1993.  and 
effective  September  16.  1993,  is 
amended  as  follows: 

Paragivph  6002    Qass  E  airspace  designated 
as  a  surface  area  for  an  airport 

•  •  «  «  » 

AWP  C:A  E2  Lompoc.  rj\  (NEW) 

Lompoc  Airport,  CA 

(Lit.  34°39'5e"N,  Ibng.  12O''28'O0'\V) 
(.,aviota  VORTAC 
(lat.  34"3r53"N,  long  120"05'28"W) 
That  airspace  extending  upward  from  the 
surface  within  a  4.3-mile  radius  of  Lompoc 
Airport,  excluding  that  airspace  within 
Restricted  Areas  R-2516  and  R-2517. 

*  *         •         •         • 

Paragraph  6005     Class  E  airspace  areas 

extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


AWP  C^  Ej  Lompoc,  CA  (Revised) 
LompcK  Airport,  CA 

(lat.  34'>39'58'N.  long.  120°28'00  'W) 
Cdviota  VORTAC 

(lat.  34'31'53"N,  long.  n'O'DS^S'-W) 
That  airspace  extending  upward  from  700 
f(!et  above  the  surface  within  a  4.3-mile 
radius  of  Lompoc  Airport  and  within  4  3 
miles  each  side  of  the  Gaviota  VORTAC  293° 
radial  extending  from  the  4.3-mile  radius  to 
10.9  miles  west  of  the  Gaviota  VORTAC  and 
within  4  miles  each  side  of  the  083°  bearing 
from  the  Lompoc  NDB  to  8  miles  east  of  the 
NDB,  excluding  that  airspace  within 
Restricted  Areas  R-2516  and  R-2517 


Issued  in  Los  .\ngf  les,  CA,  on  April  19, 
1994. 

Richard  R.  Lien. 

Manager.  Air  Traffic  Division.  Western-Pacific 
Region. 

[FR  Doc.  94-10708  Filed  5-3-94;  8:45  am)    ' 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  73.  74, 168, 172,  173,  182, 
and  184 

[Docket  No.  93N-0348] 

Lead  in  Food  and  Color  Additives  and 
GRAS  Ingredients;  Request  for  Data; 
Extension  of  Comment  Period 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  extension  of  comment 
period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
August  3.  1994.  the  comment  period  for 
the  advance  notice  of  proposed 
rulemaking  (ANPRiM)  that  appeared  in 
the  Federal  Register  of  February  4. 
1994.  (59  FR  5363).  The  document 
announced  the  agency's  intent  to  take 
several  related  actions  to  reduce  the 
amount  of  lead  in  food  from  the  use  of 
food  and  color  additives  and  ingredients 
whose  uses  are  generally  recognised  as 
safe  (GRAS).  FDA  is  taking  this  action 
in  response  to  a  request  to  allow 
additional  time  for  public  comment. 
DATES:  Written  comments  and 
information  by  August  3.  1994. 
ADDRESSES:  Submit  written  comments 
and  information  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr..  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  R.  Thorsheim.  Center  for  Food 
Safety  and  Applied  Nut.ntion  (HFS- 
216).  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-254-9511. 

SUPPLEMENTARY  INFORMATION:  III  the 
Federal  Register  of  February  4.  1994  (59 
FR  5363).  FDA  published  an  ANPRM 
announcing  the  agency's  intent  to  take 
several  related  actions  to  reduce  the 
amount  of  lead  in  food  from  the  use  of 
food  and  color  additives  and  GRAS 
ingredients.  The  ANPRM  requested 
information  on  whether  the 
specifications  it  is  considering,are 
feasible,  and  if  they  are  not.  why  higher 
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levels  will  not  endanger  the  public 
health,  and  what  levels  are  feasible. 
Interested  persons  were  given  until  May 
5, 1994.  to  provide  comments  and 
information  in  response  to  the  ANPRM. 

FDA  has  received  a  request  to  extend 
the  comment  period  to  permit  at  least  an 
additional  90  days  for  public  comment. 
The  request  stated  that  additional  time 
is  needed  to  undertake  testing,  analysis, 
and  data  collection  relating  to  the 
ANPRM.  The  request  also  asked  that  the 
extension  be  granted  as  quickly  as 
possible,  so  that  the  requester  can 
determine  whether  there  will  be 
adequate  time  to  perform  testing. 

After  careful  consideration,  the 
agency  has  concluded  that  it  is  in  the 
public  interest  to  allow  additional  time 
for  interested  persons  to  submit 
comments  and  information  relating  to 
the  ANPRM  Accordingly,  FDA  is 
extending  the  comment  period  to 
August  3.  1994. 

Interested  persons  may.  on  or  before 
August  3. 1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
ANPRM.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  w  ith  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  April  28,  1994 
Michael  R.  Taylor. 

Dfputy  Commissioner  for  Policy 

|FR  Doc.  94-10605  Filed  5-3-94;  8  4.S  air.) 

BILUNC  CODE  41fl<M)1-F 


21  CFR  Part  878 

(Docket  No.  91N-02B1] 

General  and  Plastic  Surgery  Devices; 
Effective  Date  of  Requirement  for 
Premarket  Approval  of  Silicone 
In'latable  (Saiine-Fillod)  Breast 
Prosthesis;  Public  Hearing 

AGENCY:  Food  and  Drug  Administration, 
HHS 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  The  Food  and  Drug 
A.dministration  (FDA)  is  announcing  a 
public  hearing  on  a  proposed  rule  to 
amend  its  regulations  to  require  the 
filing  of  a  premarket  approval 
application  (PMA)  or  a  notice  of 
completion  of  a  product  development 
protocol  (PDP)  for  the  silicone  inflatable 
(saline-filled)  breast  prosthesis,  a 
medical  device.  The  purpose  of  the 
public  hearing  is  to  assist  the  agency  in 


determining  when  to  issue  a  final  rule 
to  require  the  filing  of  a  PMA  for  the 
silicone  inflatable  breast  prosthesis. 
DATES:  The  public  hearing  will  be  held 
on  Thursday,  June  2,  1994,  from  9  a.m. 
to  6  p.m.  Submit  written  notices  of 
participation  and  comments  by  May  16, 
1994.  Written  comments  will  be 
accepted  until  July  5,  1994. 
ADDRESSES:  The  pubUc  hearing  will  be 
held  at  the  Sheraton  Washington  Hotel. 
2660  Woodley  Rd.  NW.,  Washington, 
DC  20008.  Submit  written  notices  of 
participation  and  comments  to  the 
Dockets  Management  Branch  {flFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville,  MD  20857.  Written  notices  of 
participation  can  also  be  faxed  to  301- 
594-0113.  A  limited  number  of  hotel 
rooms  have  been  reserved  at  the 
Sheraton  Washington  Hotel  for  June  1, 
1994.  Attendees  are  responsible  for 
making  their  own  resers  ations.  In  order 
to  receive  the  established  rate,  attendees 
should  refer  to  the  FDA  hearing.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Arrowsmith-Lowe,  Oflice  of 
Health  Affai.'s  (HFY^O),  Food  aiid  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-44.3-1472. 

SUPPLEMENTARY  INFORMATION. 
I.  Background 

Section  515(b)(1)  of  t!j£  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(b)(l))  establishes  the 
requirement  that  a  preaniendments 
device  that  FDA  has  classified  into  class 
ni  is  subject  to  premarket  approval. 
Section  515(l))(2)(A)  of  the  act  provides 
that  a  proceeding  for  the  promulgation 
of  a  final  rule  to  require  premarket 
approval  shall  be  initiated  by 
publication  of  a  notice  of  proposed 
rulemaking  in  the  Federal  Register. 

If  the  proposed  rule  to  require 
premarket  approval  for  a 
preamendments  device  is  made  final, 
section  501(f)(2)(B)  of  the  act  (21  U.S.C. 
351(f)(2)(B))  requires  that  a  PMA  or 
notice  of  completion  of  a  PDP  for  any 
such  device  be  filed  within  90  days  of 
the  date  of  promulgation  of  the  final 
rule  or  30  months  after  final 
classification  of  the  device  under 
section  513  of  the  act  (21  U.S.C.  360c), 
whichever  is  later.  If  a  PMA  or  notice  of 
completion  of  a  PDP  is  not  filed  by  the 
later  of  the  two  dates,  commercial 
distribution  of  the  device  is  required  to 
cease.  The  device  may,  however,  be 


distributed  for  investigational  use  if  the 
manufacturer,  importer,  or  other 
sponsor  of  the  device  complies  with  the 
investigational  device  exemption  (IDE) 
regulations.  The  act  does  not  permit  an 
extension  of  the  90-day  period  after 
promulgation  of  a  final  rule  within 
which  an  application  or  a  notice  is 
required  to  be  filed. 

II.  Summary  of  Risks  and  Benefits 

In  the  Federal  Register  of  January  8, 
1993  (58  FR  3436),  FDA  published  a 
proposed  nde  to  require  the  filing, 
under  section  515(b)  of  the  act  (21 
U.S.C.  360e(b)),  of  PMA 's  for  the 
classified  silicone  inflatable  (saline- 
filled)  breast  prosthesis  and  all 
substantially  equivalent  devices.  In 
accordance  with  section  515(b)(2)(A)  of 
the  act,  FDA  included  in  the  preamble 
to  the  proposal  the  agency's  proposed 
findings  regarding:  (1)  The  degn  e  of  risk 
of  illness  or  injiU7  designed  to  bo 
eliminated  or  reduced  by  requiring  the 
device  to  meet  the  premarket  approval 
requirement  of  the  act,  and  (2)  the 
benefits  to  the  public  from  use  of  the 
device  (58  FR  3436  at  3438).  The 
following  is  a  summary  of  those 
findings. 

The  envelope  or  shell  of  the  silicone 
inflatable  breast  prosthesis  is  made  of 
silicone  rubber.  Accordingly,  prolonged 
contact  with  the  prosthesis  raises  the 
same  questions  about  the  potential  risks 
for  adverse  immunological  effects  and/ 
or  connective  ti.ssue  disorders  that  have 
been  asked  with  regard  to  the  u.se  of 
silicone  gel-filled  breast  prostheses  and 
silicone  injections.  In  addition,  no 
satisfactor)',  independent  data  base  has 
been  compiltxl  to  serve  as  a  basis  for  the 
thorough  evaluation  of  the  chronic  toxic 
effects  and  the  possible  teratogenic 
effects  of  silicone.  Lastly,  neither 
particles  which  may  shed  from  the 
silicone  shell,  nor  the  chemical  forms  of 
silicone  monomers  or  other  additives 
which  may  leach  from  the  shell,  have 
yet  been  adequately  characterized  with 
regard  to  metabolism,  distribution,  and 
excretion. 

The  most  common  risk  associated 
with  breast  augmentation  and 
reconstruction  is  fibrous  capsular 
contracture,  the  formation  of  a 
constricting  fibrous  layer  around  the 
prosthesis.  Capsular  contracture  may 
result  in  excessive  breast  firmness, 
discomfort,  pain,  disfigurement,  and/or 
displacement  of  the  implant.  Deflation 
of  the  implant  is  another  risk  associated 
with  use  of  the  device.  Deflation,  which 
results  from  partial  or  total  loss  of  the 
contents  due  to  puncture,  rupture,  or 
other  failure  of  the  shell,  or  a  fauhy 
valve,  results  in  the  loss  of  shape  of  the 
prosthesis,  and  often  requires  surgical 
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rvention  to  correct.  Lastly,  the 
presence  of  any  breast  prosthesis  may 
interfere  with  standard  mammography 
procedures  used  to  screen  patients  for 
breast  cancer.  By  compressing  overlying 
breast  tissue,  the  presence  of  the 
inlplant  makes  it  more  diiTicuh  to  detect 
small  tumors.  In  addition,  the  presence 
of  itlie  implant  can  produce  a  shadow  on 
th0  radiograph  that  may  reduce  visual 
eighty  of  a  significant  portion  of  the 
breast. 

Whether  performed  for  reconsi ruction 
or  augmentation  purposes,  breast 
prpsthesis  implantation  is  a 
distretionary,  elective  surgical 
procedure  performed  for  its 
psj,*choiog.cal  benefits.  Several  studies 
have  been  published  that  show 
psN'choiogical  improvement  in  both 
reconstruction  and  augmentation 
pajtients;  however,  these  studies  did  not 
usp  objective,  standardized 
methodologies  that  have  been  validated 
for  measuring  the  psychological  benefit 
of  ithe  device. 

The  silicone  inflatable  (saline-filled) 
breast  prosthesis  is  currently  the  only 
deN'ice  legally  available  for  breast 
augmentation.  For  breast  reconstruction, 
the  current  legal  restrictions  on  the  u.se 
of  silicone  gei-fiUed  implants  limit  their 
usp  to  those  ca.ses  where  the  silicone 
inflatable  (saline-filled)  breast 
prosthesis  is  considered  medically 
unsatisfactorv". 

Iir.  Public  Hearing 

fiased  on  the  available  scientific 
evidence  and  comments  received  on  the 
proposed  rule,  FDA  has  concluded  that 
PMA's  will  need  to  be  submitted  and 
evcluated  for  the  silicone  inflatable 
(saline-filled)  brea.st  prosthesis. 
However,  the  agency  has  also 
determined  that  a  public  hearing  is 
warranted  to  assist  the  agency  in 
determining  when  to  issue  a  final  rule 
to  require  the  filing  of  PMA's  for  the 
sil  cone  inflatable  breast  prosthesis. 

'  "he  agenda  for  the  hearing  will 
include:  (1)  An  overview  by  FDA  of  the 
stajtutory  procedure  for  requesting  the 
submission  of  PMA's  for  preamendment 
class  III  devices;  (2)  a  presientation  by 
FDA  on  the  preclinical  and  clinical 
studies  that  are  required  to  be 
completed  to  support  a  PM.^  for  the 
silicone  inflatable  breast  prosthesis;  (3) 
oral  testimony  by  the  manufacturers  on 
the  status  of  their  scientific  studies, 
including  their  prospective  clinical 
studies,  and  the  scheduled  timeframe 
for  completion  of  those  studies;  and  (4) 
oral  testimony  by  consumers  and/or 
representatives  of  consumer  and  health 
professional  organizations  to  assist  the 
agency  in  determining  when  to  require 
the  filing  of  PMA's  for  the  silicone 


inflatable  breast  prosthesis.  To  the 
extent  possible,  oral  testimony  should 
address  the  following  issues: 

Manufacturers 

1.  To  what  extent  do  protocols  for 
your  pre-clinical  testing  and  ongoing 
clinical  prospective  studies  reflect  the 
elements  identified  in  the  guidance  for 
submission  of  PMA's  for  the  silicone 
inflatable  breast  prosthesis?  For  major 
items  that  do  not  comply  with  the  FDA 
guidance  document,  what  is  the  basis 
for  the  scientific  validity  of  the  involved 
tests  and/or  studies? 

2.  When  were  such  studies 
commenced,  and  when  do  you  expect  to 
have  completed  all  the  studies  that  are 
necessary  for  submission  of  a  PMA? 

3.  How  many  patients  are  being 
implanted  with  silicone  inflatable 
(saline-filled)  breast  prostheses  at  the 
current  time  (e.g.,  1993  through  the 
present)? 

Consumers  and  P.epresentatives  of 
Consumer  and  Health  Professional 
Organizations 

1.  Based  on  the  risks  to  health  as  you 
understand  them  today,  what  degree  of 
priority  do  you  recommend  that  FDA 
give  to  calling  for  safety  and 
effectiveness  data  for  the  silicone 
inflatable  breast  prosthesis? 

2.  Based  on  the  benefits  of  the  device 
as  you  understand  them  today,  to  what 
extent  do  you  believe  that  continued 
availability  of  the  silicone  inflatable 
breast  prosthesis  fulfills  an  important 
patient  need  that  would  otherwise  be 
unmet  if  the  device  was  no  longer 
commercially  available  or  restrided  in 
its  availability? 

3.  Do  you  believe  that  FDA  should 
distinguish  between  use  of  the  device 
for  breast  reconstruction  versus  u.se  for 
augmentation  purposes  in  its  regulation 
of  the  silicone  inflatable  breast 
pro.sthesis? 

IV.  Notice  of  Hearing  Under  21  CFR 
Part  15 

The  Commissioner  of  Food  and  Drugs 
is  announcing  that  the  public  hearing 
will  be  held  in  accordance  with  21  CFR 
part  15.  The  presiding  officer  will  be 
Carol  Scheman,  Deputy  Commissioner 
for  Externa!  Affairs,  Food  and  Drug 
Administration.  Ms.  Scheman  will  be 
joined  by  other  FDA  officals. 

Persons  who  wish  to  participate  must 
file  a  written  notice  of  participation 
with  the  Dockets  Management  Branch 
(address  above)  on  or  before  May  16, 
1994.  All  notices  submitted  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  should  contain  the 
person's  name,  address,  telephone 


number,  FAX  number,  business 
affiliation,  if  any,  a  brief  summary  of  the 
presentation,  and  the  approximate  time 
requested  for  the  presentation. 

The  agency  requests  that  individuals 
or  groups  having  similar  interests 
consolidate  their  comments  and  present 
them  through  a  single  representative. 
FDA  may  require  joint  presentations  by 
persons  with  common  interests.  FDA 
will  allocpte  the  time  available  for  the 
hearing  among  the  persons  who 
properly  file  a  notice  of  participation 

After  reviewing  the  notices  of 
participation  and  accompanving 
information.  FDA  will  schedule  each 
appearance  and  notify  each  participant 
by  mail,  telephone,  or  FAX.  of  the  time 
allotted  to  the  person  and  the 
approximate  time  the  person's 
presentation  is  scheduled  to  biggin.  The 
schedule  of  the  public  hearing  will  be 
available  at  the  hearing.  After  the 
hearing,  it  will  be  placed  on  file  in  the 
Dockets  Management  Branch  (address 
above)  under  docket  number  91N-0281. 

Under  §  15.30  the  hearing  is  informal, 
and  the  rules  of  evidence  do  not  apply. 
No  participant  may  interrupt  the 
presentation  of  another  participant. 
Only  the  presiding  officer  and  panel 
members  may  question  any  person 
during  or  at  the  conclusion  of  their 
presentation. 

Public  hearings,  including  hearings 
under  part  15,  are  subject  to  FT»As 
guideline  (21  CFR  part  10,  Subpart  C) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings. 
Under  §  10.205,  representatives  of  the 
electronic  media  may  be  permitted, 
subject  to  certain  limitations,  to 
videotape,  film,  or  otherwise  record" 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants.  The  hearing  will  be 
transcribed  as  stipulated  in  §  15.30(b). 
Orders  for  copies  of  the  transcript  can 
be  placed  at  the  meeting  or  through  the 
Dockets  Management  Branch  (address 
above). 

Any  handicapped  persons  requiring 
special  accommodations  in  order  to 
attend  the  hearing  should  direct  those 
needs  to  the  contact  person  listed  above. 

To  the  extent  that  tne  conditions  for 
the  hearing,  as  described  in  this  notice, 
conflict  with  any  provisions  set  out  in 
part  15.  this  notice  acts  as  a  waiver  of 
those  provisions  as  specified  in 
§  15.30(h). 

The  administrative  record  of  the 
proposed  rule  will  remain  open  until 
July  5,  1994,  to  allow  comments  on 
matters  raised  at  the  hearing.  Persons 
who  wish  to  provide  additional 
materials  for  consideration  should  file 
these  materials  with  the  Dockets 
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Management  Branch  (address  above)  by 
July  5,  1994. 

Dated:  April  29.  1994. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

|FR  Doc.  94-10r85  Filf.l  5-2-94:  10:14  am] 

BILLING  CO0€  4160-01-F 


POSTAL  SERVICE 

39  CFR  Part  111 

Revisions  to  Standards  for  Annual 
Fees  and  Use  of  Permit  Imprints 

agency:  Postal  Service 
ACTION:  Proposed  rule. 

SUMMARY:  The  Postal  Service  proposes 
changes  in  several  Domestic  Mail 
Manual  (DMM)  standards  concerning 
bulk  and  presort  mailing  fees  and  the 
methods  of  paying  postage. 

EllO.6.1.  E312.2.6,  and  E411.4.0  are 
amended  to  standardize  the  terms  of 
application  of  bulk  and  presort  mailing 
ft*s  on  First-,  third-,  and  fourth-class 
mail,  by  requiring  payment  of  the  fee 
only  by  the  party  entering  the  mail, 
regardless  of  whose  permit  imprint, 
precanceled  stamp  permit,  or  meter  was 
used  as  the  device  for  postage  payment 
on  the  mailing.  A  single  fee  payment 
would  allow  mailing  at  all  bulk  or 
presort  rate  categories  of  the 
corresponding  class  of  mail. 

E213.4.3  is  amended  to  change  the 
publishing  requirements  for  Form  3526. 
Statement  of  Ownership.  Management, 
and  Circulation,  generally  to  allow 
publication  an>iime  during  October  of 
the  filing  year  rather  than  in  a  specific 
issue. 

P040  is  amended  both  to  relax  the 
conditions  under  which  a  company 
pttrmit  imprint  may  be  used  and  to 
strengthen  concurrently  the  Postal 
Service's  ability  both  to  identify  the 
place  of  mailing  of  company  permit 
imprint  mail  and  to  obtain  information 
about  such  mailings.  Generally,  mailers 
will  be  allowed  to  use  a  company  style 
imprint  without  having  to  obtain 
permits  at  two  or  more  post  offices,  but 
mailers  will  be  required  to  show  a 
return  address  at  which  rc<;ords  of  the 
mailing  will  be  made  a\ailable  upon 
request. 

P040  is  also  amended  to  relax  the 
design  restrictions  of  permit  imprint 
indicia.  Generally,  the  new  standards 
allow  for  more  creativity  while  retaining 
restrictions  that  ensure  that  the  indicia 
content  is  readable  and  clearly 
identifiable  as  postage  payment. 

P200  is  amended  to  sf^t  a  sunset  date 
for  the  use  of  key  rates. 


Miscellaneous  other  changes  are  made 
for  consistency. 

DATES:  Comments  must  be  received  on 
or  before  June  20,  1994. 
ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  Manager, 
Mailing  Standards,  USPS  Headquarters, 
475  L'Enfant  Plaza  SVV..  Washington. 
DC  20260-2419.  Copies  of  all  written 
comments  will  be  available  for 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday,  in  Room  5610  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Leo 
F.  Raymond.  (202)  268-5199. 
SUPPLEMENTARY  INFORMATION:  This 
notice  presents  revisions  to  Domestic 
Mail  Manual  (DMM)  standards 
suggested  during  the  DMM  revision 
project  begun  in  1992.  DMM  Issue  46 
(July  1993)  was  the  first  result  of  that 
project,  but  was  not  intended  to  make 
changes  simultaneously  in  substantive 
mailing  requirements;  such 
amendments  were  deferred  for    . 
subsequent  action  such  as  this 
rulemaking.  This  notice  focuses  on 
several  matters  related  to  the  use  of 
permit  imprints  (for  First-,  third-,  and 
fourth-class  mail)  and  to  the  method  of 
paying  postage  for  second-class  mail. 
1.  El  10.6.1.  E312.2.6.  and  E411.4.0 
are  amended  to  standardize  the 
assessment  of  bulk  or  presort  mailing 
fees  on  First-,  third-,  and  fourth-class 
mail.  Existing  standards  brought 
forward  from  DMM  Issue  45  and  earlier 
are  inconsistent  with  one  another.  A 
single  standard  applies  to  all  First-Class 
(and  Priority)  Mail — that  a  fee  must  be 
paid  once  each  12-month  period  by  any 
person  or  organization  entering  mail  at 
other  than  the  single-piece  rates. 
Payment  of  that  fee  allows  use  of  any 
presort  or  bulk  First-Class  rate  and  the 
mailing  of  both  the  payer's  mail  and  that 
of  its  clients.  By  contrast,  third-class 
standards  distinguish  between  postage- 
affixed  (precanceled  and  meter  stamp) 
and  permit  imprint  mailers.  Fourth- 
class  presents  its  standards  yet  another 
way.  Understandably  this  variation 
confuses  both  customers  and  postal 
employees  end  may  cause  fees  to  be 
assessed  incorrectly. 

The  revision  below  amends  the 
standards  cited  earlier  to  state  them 
uniformly  for  all  three  classes:  The 
mailing  fee  applicable  to  the  particular 
class  of  mail  must  be  paid  once  each  12- 
month  period  at  each  office  of  mailing 
(except  as  provided  otherwise  for  plant- 
verified  drop  shipments)  by  any  person 
or  organization  entering  mailings  of  that 
class  at  other  than  a  single-piece  or 
nonpresorted  rate,  regardless  of  whose 
permit  imprint,  precanceled  stamp 


permit,  or  meter  was  usea  lo  pay 
postage  on  the  mail;  payment  of  the  one 
fee  allows  that  person  or  organization  to 
enter  its  ov\-n  mail  (and  that  of  its 
clients)  at  ell  the  bulk  or  presort  rates 
available  in  the  corresponding  class  of 
mail.  By  this  revision,  the  Postal  Service 
believes  that  confusion  over  this  type  of 
fee  pa>'ment  should  be  effectively 
eliminated. 

2.  E21 3.4.3  is  amended  to  change  the 
publishing  requirements  for  Form  3526. 
Statement  of  Ownership,  Management, 
and  Cirt;ulation.  The  current  standard 
requires  each  publisher  of  a  second- 
class  publication  to  file  Fonn  3526  by 
October  1  of  each  year  for  each 
authorized  publication.  The  information 
on  that  fonn  (or  a  facsimile  of  tjie  form) 
must  be  published  in  the  first  issue  after 
October  1  of  the  corresponding  general 
or  requester  second-class  publication. 
Pubhshers  have  asked  that  this 
specification  be  relaxed  to  offer  more 
latitude  on  the  issue  in  which  the 
information  may  appear.  Because  39 
U.S.C.  3685  allows  the  Postal  Service 
the  authority  to  administer  such  details 
as  when  the  form  is  filed  or  published, 
the  Postal  Service  believes  it  can  change 
those  criteria  without  adversely 
affecting  the  informational  value  of 
what  is  published.  The  Postal  Service 
sees  no  benefit  from  retaining  a 
stringent  requirement  when  a 
reasonable  relaxation  is  sought  and 
supported  by  the  industr)'.  Therefore, 
the  cited  standard  is  amended  as  shov^Ti 
below  to  clarify  its  applicability  and 
require  publication  of  Form  3526  in  any 
issue  published  during  October. 

3.  P040  is  amended  to  relax  the 
conditions  under  which  a  company 
permit  imprint  may  be  used  and  to 
strengthen  concurrently  the  Postal 
Service's  ability  both  to  identify  the 
place  of  mailing  of  company  permit 
imprint  mail  and  to  obtain  information 
about  such  mailings.  Current  standards 
require  a  permit  imprint  indicium  to 
contain  the  mailer's  permit  number  and 
the  name  of  the  post  office  where  the 
permit  is  held  unless,  for  a  mailer 
having  permit  imprint  authorizations  at 
two  or  more  post  offices,  a  "company" 
style  indicium  is  used.  In  a  company 
style  indicium,  the  name  of  the  permit 
holder  is  substituted  for  the  permit 
number  and  post  office  name.  This  style 
is  preferred  and  used  extensively  by 
customers  who  produce  large  mailings 
for  entry  at  multiple  sites,  who  may 
change  printers  or  mailers  regularly, 
who  purchase  large  quantities  of 
envelope  stock,  or  who  simply  prefer 
the  appearance  of  the  company  style 
over  the  basic  format.  Customers  who 
have  no  need  for  multiple  permii 
imprint  authorizations  have  noted  that 
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it  ■  s  a  pointless  burden  on  the  Postal 
Se-/ice  and  its  customers  to  generate 
an  j  maintain  a  second  permit  imprint 
ao  :ount  simply  to  gain  access  to  the 
CO  iipany  style  indicium.  These 
cu  ;  omers  have  requested  relaxation  of 
th<  I  applicable  standards  to  let  any 
pe  •  nit  holder  use  the  company  style 
foi  I  lat. 

( I  urrent  standards  also  require  that 
CO  iipany  permit  imprint  mailpieces 
be  It  a  complete  domestic  return 
ad  tress,  but  do  not  specify  what  that 
ad  ijress  is  to  rfspreseut.  Consequently, 
th(!  Postal  Service  has  found  it  difficult 
to  :^(:e  siich  mailpieces  back  to  the 
poifit  of  mailing  in  situations  where 
clcisification  or  postage  matters  have 
fief  n  questioned.  Moreover,  no  remedies 
ex  H  for  instances  in  which  the  permit 
ho  ^-e.T  doliberately  frustrates  the  Postal 
Se  title's  efforts  to  identify  the  point  of 
m?  iping,  what  was  mailed,  and  whether 
th«  jcorrect  postage  was  piiid. 

■  Tierefore,  P040  is  amended  as  shown 
be  (iw  to  allow  use  of  a  company  style 
pe  init  imprint  indicium  by  any  permit 
mf  iler  regardless  of  the  number  of 
pe  mils  held.  The  Postal  Service  is  also 
re(  Hiring  more  information  to  document 
coil  pajiy  permit  imprint  mailings  (and 
mi  i  lings  including  company  permit 
im  .r'lnX  pieces),  is  specifying  the 
re<  Hired  return  address,  and  is 
en  imcing  its  administrative  remedies 
w\  i  n  the  permit  holder  fails  to  supply 
m£  i  ling  or  permit  use  information  on 


the 


request  of  the  Postal  Service.  No 


adlitional  record-keeping 
refponsibilities  are  being  added  for 
eit  Der  the  mailer  or  the  local  post  office. 
Ra  Jier,  it  is  proposed  that  mailers  use 
tht  location  (the  permit  holder's  or  its 
ag(  nt's)  at  which  records  for  the  mailing 
wi  i  be  available  to  the  Postal  Service  on 
reciiest  as  the  required  return  address. 
Th3  revised  standards  allow  suspension 
or  ^(vocation  of  permits  if  such  records 
ar€  lot  provided  in  a  timely  manner. 
Tha  Postal  Service  t)elieves  the  higher 
standards  are  a  pnident  administrative 
coil  Toi  and  do  not  represent  an 
un  Tasonable  condition:  each  permit 
ho  der  should  be  able  to  detail  what  was 
majiled,  where,  and  how  much  postage 
was  paid,  and  should  have  no  legitimate 
reason  to  withhold  such  details  from  the 
Poiilal  Service.  Postal  Service  actions 
against  fraudulent  uses  of  pennits 
sh<  1  lid  be  enhanced  by  these  proposed 
me  i  sures. 

4.  P040  is  also  amended  to  relax  the 
design  restrictions  of  permit  imprint 
indicia.  Current  standards  allow  use  of 
only  the  formats  illustrated  in  the 
DMM — basically  a  plain  box  with  plain 
lettering.  While  this  format  was 
adequate  for  years,  contemporary 
marketing  techniques  and  competitive 


pressures  among  mail  users  have  made 
the  attractiveness  of  the  niailpiece  a 
cornerstone  of  efforts  to  interest  the 
addressee  in  what  is  inside  the 
mailpiece.  As  a  result,  mailers  have 
become  more  interested  in  using  artistic 
latitude  in  designing  the  permit  imprint 
indicium  that  appears  on  the  mailpiece. 

The  Postal  Service  understands  the 
mailer  interest  in  this  matter  and 
accepts  the  validity  of  proposals  for 
greater  design  fle.\ibility.  However, 
those  must  be  balanced  against  the 
needs  of  the  Postal  Jiervice  to  maintain 
the  clear  recognition  of  the  indicium 
both  as  evidence  of  postage  payment 
and  as  an  indicator  of  the  mailer's 
identity.  Therefore,  P040  is  amended  as 
shown  below  to  allow  some  greater 
flexibility  in  the  preparation  of  permit 
imprint  indicia.  Generally,  the  proposed 
standard  reinforces  the  distinctiveness 
of  an  indicium  but  allows  its 
incorporation  into  a  design  of  the 
mailers  choice.  The  combined  design 
must  be  in  a  prescribed  area  of  the 
upper  right  comer  of  the  address  side. 
area,  or  label  on  the  mailpiece.  must  not- 
imitate  a  stamp  or  m.eter  impression, 
and  must  keep  the  indicia  free  of  words 
and  other  printing  not  specified  by  the 
format  .standards.  While  some  mailers 
may  prefer  more  latitude,  the  Postal 
Ser\ice  believes  the  proposed  standards 
grant  significant  new  flexibility  to 
mailpiece  designers  in  a  reasonable 
balance  between  such  flexibility  and  the 
Postal  Service's  legitimate  interest  in 
maintaining  recognizable  permit 
indicia. 

5.  P200  is  amended  to  set  a  sunset 
date  for  the  use  of  key  rates.  Key  rates 
basically  represent  a  simplified  method 
of  computing  zone-rate  postage  on 
issues  of  second-class  publications 
having  a  stable  distribution  pattern. 
Publishers  and  others  who  provided  the 
Postal  Service  with  suggestions  for 
simplifying  these  regulations  noted  the 
diminishing  use  of  key  rates  in  an  era 
of  centralized  postage,  electronic  funds 
transfe^  multiple  editions,  and  other 
industry  changes.  At  the  sanie  time, 
postal  personnel,  noting  how  seldo.Ti 
key  rates  are  used  and  the  resulting 
lessening  of  understanding  and 
experience  in  their  administration, 
agreed  that  their  continued  availabihty 
should  be  questioned. 

Therefore,  by  the  revision  shown 
below,  the  Postal  Service  proposes  to 
end  the  ustt  of  key  rates.  No  new  users 
would  be  added  after  September  30. 
1994,  or  on  adoption  of  a  final  rule, 
whichever  is  later,  and.  to  allow  for  an 
orderly  transition  for  remaining  key  rate 
users,  termination  of  key  rates  would  be 
deferred  until  March  31.  1995.  or  6 
months  after  adoption  of  a  final  rule. 


whichever  is  later.  The  Postal  Service 
recognizes  that  there  are  some 
publishers  that  may  still  use  key  rates 
and  does  not  wish  to  impact  tliem  more 
than  necessary.  However,  the  Postal 
Service,  which  also  recognizes  the  neir-d 
to  eliminate  nonessential  regulations  if 
the  mailing  community  is  to  be  better 
ser\'ed,  feels  that  key  rates  exemplify  a 
potential  for  such  action. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  II.S.C 
553(b).  (c))  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a).  the 
Postal  Service  invites  comments  on  th;; 
following  proposed  revisions  of  the 
DM?vi.  incorporated  by  reference  in  the 
Code  of  Federal  Regulations.  See  39  CFR 
Part  111. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  111— {AMENDED] 

1.  The  authority  citation  for  39  CJ'R 
part  111  continues  to  read  as  follows: 

Aulhority:  5  U  S.C.  552(a):  39  L'.S  C.  101. 
401.  403,  4C4.  3001-3011.  3201-3219.  3403^ 
3406.3621.5001. 

2.  Revise  the  following  units  of  the 
Domestic  Mail  Manual  as  notwi  below 

El  10    Basic  Standards 

«  •  •  •  • 

6.0  Fees. 

6.1  Rresort  Mailing  Fee. 

A  First-Class  presort  mailing  fee  must 
be  paid  once  each  12-month  period  si 
each  office  of  mailing  by  any  person  or 
organization  entering  mailings  at  other 
than  the  sirele-pi^ce  First-Class  or 
Priority  Mail  or  Nonpresorted  First- 
Class  rp.tos,  regardless  of  whose  permit 
imprint,  precanceled  stamp  permit,  or 
meter  was  used  to  pjay  postage  on  the 
mail  Payment  of  one  fee  allows  that 
person  or  organization  to  enter  its  awn 
mail  (and  that  o^  its  clients)  at  all  the 
First-Class  and  Priority  Mail  presort 
rates. 


E213     Publisher  Records 

•  •         •         •         • 

4.0    Statement  of  Ownership, 
Management,  end  Circulation. 

•  •        •        •        * 

4.3     Publication. 

During  October  every  year,  the 
publisher  of  each  publication 
authorized  se<:ond-class  mail  privileges 
as  a  general  or  r^Kiuester  publication 
must  publish  a  complete  statement  of 
ownership,  containing  all  information 
required  by  Form  3526.  in  the  issue  of 
the  publication  to  which  data  reported 
on  that  statement  n^late.  A  reproduction 
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of  the  Form  3526  submitted  to  the  USPS 
may  be  used  for  this  purpose.  Other 
publications  are  not  required  to  publish 
this  statement. 


E312    Additional  Standards  Applii;able 
to  Bulk  Third-Class  Mail 

•  •  *  *  • 

2.0    Standards  for  Rntns.  Fees,  and 

PostagH. 

ft        *        *         *        • 

2.6     Bulk  Mailing  Fee. 

A  third-class  bulk  mailing;  fee  must  be 
paid  once  each  12-month  period  at  each 
office  of  mailing  (except  as  provided 
otherwise  for  plant-verified  drop 
shipments)  by  any  person  or 
organization  entering  mailings  at  any 
regular  or  special  bulk  third-cla.ss  rate, 
regardless  of  whose  permit  imprint, 
precanceled  stamp  permit,  or  meter  was 
used  to  pay  postage  on  the  mail. 
Payment  of  one  fee  allows  that  person 
or  organization  to  enter  its  own  mail 
(and  that  of  its  clients)  at  all  the  third- 
class  bulk  rates.  (Delete  2.7:  renumber 
2.8  through  2.10  as  2.7  through  2.9. 
respectively.) 
•         *         *         •         « 

E411     Standards  Applicable  to  All 
Fourth-Cla.ss  Mail 


4.0  Fees. 

4.1  Special  Presort  and  DBMC  Rates. 
|Conibij\e  existing  4.1  and  4.3: 

renumber  existing  4.4  as  4.3;  revise  4.1 
as  follows:]  A  mailing  fee  mu.st  be  paid 
once  each  12-month  period  at  each 
office  of  mailing  by  any  person  or 
organization  entering  mailings  at  the 
special  fourth-class  presort  rate  or 
(except  as  provided  otherwise  for  plant- 
verified  drop  shipments)  at  the 
destination  BMC  (DBMC)  parcel  post 
rates,  regardless  of  whose  permit 
imprint,  precanceled  stamp  permit,  or 
meter  was  used  to  pay  postage  on  the 
mail.  A  separate  fee  is  required  for  each 
rate;  payment  of  the  applicable  fee 
allows  that  person  or  organization  to 
enter  its  own  mail  (and  that  of  its 
clients)  at  the  corresponding  rate. 

4.2  Pickup  Ser\ice. 

The  parcel  post  pickup  fee  must  be 
paid  every  time  pickup  service  is 
provided,  subject  to  the  corrt;sponding 
standards  in  DOIO. 


P040    Permit  Imprints 

1.0    Basic  Information 

•        •        *        *        * 

(Renumber  existing  1.6  and  1.7  as  1.8 
and  1.9:  add  new  1.6  and  1.7  and  revise 
1.8  as  follows:] 

1.6    Information 


Upon  request  by  the  USPS,  a  permit 
holder  or  its  agent  must  provide  in  a 
timely  manner  complete  infonnation  (as 
specified  in  3.5)  about  mailings,  or 
including  pieces,  paid  by  company 
permit  imprint. 

1.7  Suspension. 

The  USPS  may  immediately  suspend 
the  permit  holder's  use  of  a  permit 
imprint  if  the  permit  holder  or  its  agent 
fails  to  provide  information  as  specified 
in  1.6. 

1.8  Revocation. 

A  permit  is  revoked  for  use  in 
operating  any  unlawful  scheme  or 
enterprise,  for  nonuse  during  any  12- 
month  period,  for  refusal  to  provide 
information  about  permit  imprint  use  or 
mailings,  or  for  any  noncompliance 
w  ith  the  standards  applicable  to  using 
permit  imprints.  If  revocation  is  for 
nonuse  but  the  permit  holder  plans  to 
resume  mailings  within  a  90-day  period, 
the  permit  may  be  continued  for  90 
days.  The  pennit  holder  may  appeal  the 
revocation  in  writing  to  the  postmaster 
within  10  days  of  receipt  of  the  notice. 
Further  appeal  may  be  made  through 
the  postmaster  to  the  district  manager  of 
customer  service  and  sales  or  to  the 
RCSC  if  the  initial  decision  was  made  at 
the  district  level. 
***** 

2.0    Preparing  Permit  Imprints. 

•         •         ft         *         * 

2.4  Placement. 

The  entire  permit  imprint  indicium 
must  be  aligned  parallel  with  the 
address  of  the  mailpiece  and  placed  in 
the  upper  right  corner  of  the  address 
side,  of  the  address  area,  or  of  the 
address  label,  subject  to  the.se 
conditions: 

a.  The  indicium  must  not  encroach  on 
reserved  space  on  the  mailpiece  (e.g., 
the  OCR  read  area)  if  such  a  standard 
applies  to  the  rate  claimed. 

h.  The  position  (but  not  the  format)  of 
the  indicium  may  be  varied  so  that  data 
processing  equipment  can 
simultaneously  print  the  address, 
imprint,  and  other  postal  information. 
***** 

3  0    Permit  Imprint  Content. 

***** 

3.5  Company  Permit  Imprint. 

A  company  permit  imprint  is  one  in 
which  the  exact  name  of  the  company 
or  individual  holding  the  permit  is 
shown  in  the  permit  imprint  indicium 
in  place  of  the  city,  state,  and  permit 
number.  A  customer  may  use  a 
company  permit  imprint  indicium  if: 

a.  For  2  years  af^er  the  last  date  of 
mailing,  the  permit  holder  keeps  records 
for  each  mailing  paid  by  company 
permit  imprint  for  USPS  review  on 
request.  These  records  include  (for  each 


version  of  what  was  mailed,  if 
applicable)  a  complete  sample 
mailpiece;  the  weight  of  a  single  piece; 
the  total  number  of  pieces  mailed;  the 
total  postage;  the  datc(s)  and  post 
office(s)  of  mailing,  and  other  records 
required  by  the  rate  of  postage  claimed 
or  the  method  of  payment  used. 

b.  Each  mailpiece  bears  the  complete 
domestic  return  address  of  the  mailer  or 
the  mailer's  agent,  that  address  being 
the  physical  location  at  which  the 
records  listed  in  3.5a  are  available  for 
USPS  review.  On  unendorsed  bulk 
third-class  mail,  the  return  address  may 
be  below  the  permit  imprint. 

4.0  Formats. 

(Renumber  existing  4.0  as  4.1,  and 
Exhibits  4.0a-c  as  4.1a-c;  am.end  and  add 
new  4.2  as  follows:) 

4.1  Basic  Standard. 

Unless  prepared  under  the  option  in 
4.2.  permit  imprint  indicia  for  ordinary 
mail,  official  mail,  and  Mailgrams  must 
be  prepared  in  one  of  the  formats  shown 
in  Exhibit  4.1a,  Exhibit  4.1b,  and 
Exhibit  4.1c,  as  applicable  to  the  rate 
claimed  or  type  of  mail. 

4.2  Optional  Format. 
Permit  imprint  indicia  may  be 

prepared  in  a  format  other  than  the 
basic  format  described  in  4.1  subject  to 
these  conditions: 

a.  The  rule  that  forms  a  box  around 
the  content  of  the  indicium  may  be 
omitted  if  the  content  remains  as 
specified  in  3.0  and  Exhibits  4.1a-c. 

b.  The  indicium  content  specified  in 
3.0  is  placed  within  a  clear  area  no 
smaller  than  v^  inch  high  and  Vz  inch 
wide,  no  more  than  I-V2  inches  below 
or  left  from  the  upper  right  corner  of  the 
mailpiece,  cf  the  address  label,  or  of  the 
address  area,  regardless  of  the 
processing  category  or  the  postage  rate 
claimed. 

c.  No  printing  appears  in  the  indicium 
area  other  than  the  information  required 
or  allowed  under  3.0. 

d.  No  printing  appears  above  or  to  the 
right  of  the  permit  information. 

e.  The  permit  information  is  printed 
in  no  smaller  than  4-point  type. 

f.  Any  decorative  designs  intended  to 
be  part  of  the  permit  imprint  indicium 
design  appear  below  or  to  the  left  of  the 
permit  information  in  an  area  extending 
no  farther  than  4-V2  inches  to  the  left  of 
the  right  edge,  and  I-V2  inches  below 
the  top  edge,  of  the  mailpiece,  address 
area,  or  address  label,  as  applicable. 
Such  designs  must  not  resemble  or 
imitate  a  postage  meter  imprint,  postage 
stamp,  postcard  postage,  or  other 
method  of  postage  payment.  No  words 
or  symbols  are  included  in  a  decorative 
design  used  by  the  USPS  to  identify  a 
class  of  mail,  rate  of  postage,  or  level  of 
service,  unless  such  words  or  symbols 
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arbj correctly  used  under  the  applicable 
St)  i  idards  for  the  mailpiece  on  which 
th  3  y  appear  and  the  corresponding 
p< !  tage  and  fees  have  been  paid. 

I.  All  otlier  applicable  standards  In 
l.f^through  5.0  are  met. 

•  •        •        » 

0    Mailings. 

•  •        •        • 

j.3    Preparation  of  Mailing. 

Ml  pieces  in  a  permit  imprint  mailing 
m|]5t  be  faced  (i.e.,  have  the  addrf-s 
ng  in  the  same  direction)  and  meet 
preparation  standards  applicable  to 
rate  claimed.  Mail  claimed  at  a  rate 
ire  postage  varies  by  zone  must  be 
se  )  irdted  by  zone  when  mailed  unless 
au  I  wrizwl  by  the  USPS. 

>4    Place  of  Mailing. 

«ail  must  be  deposited  and  accepted 
at  the  post  office  that  issued  the  permit, 
at  B  time  and  place  designated  by  the 
postmaster,  except  as  provided  for 
plant-verified  drop  shipments. 
•    I    *        *        •        * 

■  iS    Prepayment. 

payment  must  be  made  for  each 
mailing,  either  in  cash  or  through  an 
advance  deposit  account,  before  the 
mailing  can  be  released  for  processing. 
Funds  to  pay  postage  must  be  deposited 
as  prescribed  by  the  USPS.  If  the  funds 
paid  or  on  deposit  are  less  than  that 
necessary  to  pay  for  a  mailing,  the 
difference  must  be  paid  or  deposited 
before  it  or  other  permit  imprint 
mailings  can  be  accepted.  Credit  for 
postage  is  not  allowed.  Postage  may  not 
be  paid  partly  in  money  and  partly  by 
postage  stamps  unless  permitted  by 
standard. 


P200    Second-Class  Mail 


3.0    Key  Rate. 


t 


Termination  of  Key  Rate  Option. 

New  authorizations  to  use  key  rates 
may  not  be  granted  after  September  30. 

1994.  Publications  aheady  authorized 
key  rates  may  continue  to  use  them 
until  March  31. 1995.  Effective  April  1. 

1995,  use  of  key  rates  is  eliminated  and 
3.0  is  deleted. 

An  appropriate  amendment  to  39  CFR 
IIU  to  reflect  these  changes  will  be 
published  if  tlie  proposal  is  adopted. 
Stanley  F.  Mires. 
Chief  Counsel.  Legislative. 
[FR  Doc  94-10644  Filed  5-3-94:  8:45  ami 
BILUNO  COM  771»-ia-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[OPPTS-50604A;  FRL-477>-1J 
RIN  2070-AC37 

Refractory  Ceramic  Fiber,  Proposed 
Significant  New  Usa  of  a  Chemical 
Substance;  Reopening  of  Comment 
Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  EPA  is  reopening  the 
comment  period  for  a  proposed 
significant  new  use  rule  (SNUR)  under 
section  5(a)(2)  of  the  Toxic  Substances 
Control  Act  to  require  persons  to  notify 
EPA  at  least  90  days  before  commencing 
the  manufacture,  import,  or  processing 
of  refractory  ceramic  fiber  (RCF)  in  any 
new  product  for  or  any  new  application 
of  an  existing  product  form.  The 
proposed  rule  was  published  in  the 
Federal  Register  on  March  21, 1994. 
DATES:  Written  comments  must  be 
received  by  EPA  by  June  3, 1994.Q02 
ADDRESSES:  All  comments  should  be 
sent  in  triplicate  to:  U.S.  Environmental 
Protection  Agency,  OPPT  Docimient 
Receipt  (7407),  401  M  St..  SVV., 
Washington,  DC  20460,  Attention 
Docket  No.  50604.  Comments  that 
contain  information  claimed  as 
confidential  must  be  clearly  marked 
"Confidential  Business  Information" 
(CBI).  If  CBI  is  claimed,  three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted.  Any  party  submitting 
comments  claimed  to  be  confidential 
must  prepare  and  submit  a 
nonconfidential  version  of  the 
comments  that  EPA  can  place  in  the 
public  file.  Any  comments  marked  as 
CBI  will  be  treated  in  accordance  with 
the  procedures  in  40  CFR  part  2. 
Nonconfidential  versions  of  comments 
on  the  proposed  rule  will  be  placed  in 
the  rulemaking  record  and  will  be 
available  for  public  inspection. 
Comments  not  claimed  as  confidential 
at  the  time  of  submission  will  be  placed 
in  the  public  file. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Direclor. 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  Rm.  E-543A.  401  M  St..  SW.. 
Washington.  IX  20460.  Telephone  (202) 
554-1404.  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  21. 1994  (59 


FR  1329^t),  EP.^  proposed  a  significnt 
new  use  nile  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  to  require  persons  to  notify  EPA  at 
least  90  days  l*fure  commencing  the 
manufjctiire,  import,  or  processing  of 
refractory  ceramic  fiber  (RCF)  in  any 
new  produd  fonn  not  listed,  or  any  new 
application  of  an  existing  product  form 
not  listed  in  the  proposed  rule.  Written 
comments  on  the  proposed  rule  Wt-re  to 
be  received  on  or  before  April  20. 1994. 
EP.\  rocpjved  a  request  from  a  trade 
association  seeking  a  30-day  extonsion 
cf  the  public  comment  period  becau-^e 
of  additional  time  needed  to  provide 
EPA  with  information  on  uses  not  listod 
in  the  pnjposal.  EPA  believes  that 
providing  an  additional  30-day  piciod 
to  prepare  written  comments  is 
reasonable.  EPA  is  therefore  reopening 
the  comment  period  30  days  in  order  to 
give  all  interested  persons  the 
opportunity  to  comment  fully.  Written 
comments  must  be  received  on  or  before 
June  3. 1994. 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals. 
Recordkeeping  and  reporting 
requirements,  Significant  new  uses. 

Dated:  April  26,  1994. 

Mark  Greenwood, 

Director.  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  94-10699  Filed  5-^-94;  8:45  ami 
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40  CFR  Part  745 

[OPPTS-62134A;  FRL-4778-3] 
RIN  2070-AC21 

Lead  Fishing  Sinkers;  Response  to 
Citizens'  Petition  and  Proposed  Ban; 
Extension  of  Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Extension  of  comment  period. 

SUMMARY:  EPA  is  extending  the 
comment  period  for  a  proposed  rule  to 
prohibit  the  manufacture,  processing, 
and  distribution  in  commerce  of  certain 
lead-  and  zinc-containing  fishing 
sinkers  which  was  published  in  the 
Federal  Register  of  March  9,  1994. 
DATES:  Comments  must  be  received  on 
or  before  July  8,  1994. 
ADDRESSES:  All  comments  should  bo 
submitted  in  triplicate  to:  TSCA  Docket 
Receipt  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  Rm.  E-G99.  401  M 
St..  SW.,  Washington.  DC  20460. 
Attention:  Docket  No.  62134A. 
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FOR  FURTHt«1  INFORMATION  CONTACT: 
Susan  B.  Ha '.en,  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics.  Rm.  E-545.  401  M  St.,  SVV.. 
Washington,  DC  20460,  Telephone: 
(202)  554-1404.  TDD:  202-554-0551. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  9.  1994  (59 
PR  11122),  EPA  issued  a  proposed  rule 
under  section  6(a)  of  the  Toxic 
Substances  Control  Act  to  prohibit  tht 
manufacture,  processing,  and 
distribution  in  commerce  of  certain 
lead-  and  zinc-containing  fishing 
sinkers.  Written  comments  on  the 
proposed  rule  were  to  be  received  on  or 
before  May  9,  1994.  EPA  received 
requests  seeking  a  60-day  extension  of 
the  public  comment  period  because  of 
additional  time  needed  to  provide  EPA 
with  information  it  requested  in  the 
proposed  rule.  EPA  believes  that 
providing  an  additional  60-day 
comment  period  to  prepare  written 
comments  is  reasonable,  EPA  is 
therefore  extending  the  comment  period 
60  days  in  order  to  give  all  interested 
persons  the  opportunity  to  comment 
fully.  Written  comments  must  be 
received  by  EPA  on  or  before  July  8. 
1994. 

A  person  may  assert  a  claim  of 
business  confidentiality  for  any 
comments  submitted  to  EPA  in 
connection  with  the  proposed  rule.  Any 
person  who  submits  a  comment  that 
contains  information  claimed  as 
confidential,  must  also  submit  a 
nonconfidential  version.  Any  claim  of 
confidentiality  must  accompany  the 
information  when  it  is  submitted  to 
EPA.  Persons  may  claim  information 
confidential  by  circling,  bracketing,  or 
underlining  it,  and  marking  it  with 
"CONFIDENTIAL"  or  some  other 
appropriate  designation.  EPA  will 
disclose  information  subject  to  a  claim 
of  business  confidentiality  only  to  the 
extent  permitted  by  section  14  of  TSCA 
and  40  CFR  part  2,  subpart  B.  If  a  person 
does  not  assert  a  claim  of  confidentiality 
for  information  in  comments  at  the  time 
it  is  submitted  to  EPA.  the  Agency  will 
put  the  comments  in  the  public  docket 
without  further  notice  to  that  person. 

List  of  Subjects  in  40  CFR  Part  745 

Environmental  protection.  Lead. 
Recordkeeping  and  reporting 
requirements. 

Dated:  April  26.  1994. 

Mark  Greenwood. 

Diret:tor.  Offict^  of  Pollution  Prfwnlion  and 
Toxics. 

jFR  D<K.  94-10696  Filed  ^-3-94;  8:4.';  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[CC  Docket  No.  94-1;  DA  94-314] 

Price  Cap  Performance  Review  for 
Local  Exchange  Carriers 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  extension  of 
time. 

SUMMARY:  The  Commission  adopted  a 
Notice  of  Proposed  Rulemaking 
initiating  a  comprehensive  review  of  the 
performance  of  local  exchange  carriers 
under  price  cap  regulation.  The 
Commission  pledged  to  undertake  this 
fourth-year  review  when  it  adopted 
price  cap  regulation  for  the  Regional 
Bell  Operating  Companies,  G'FE.  and 
electing  local  exchange  carriers.  A 
motion  for  extension  of  time  was  filed 
on  March  30, 1994,  by  the  United  States 
Telephone  Association  and  granted  by 
the  Commission  on  April  7,  1994.  This 
notice  serves  to  grant  all  local  exchange 
carriers  additional  time  in  which  to  file 
comments  and  replies  on  the  issues  set 
forth  in  the  above-cited  NPRM. 
DATES:  Comments  must  be  filed  on  or 
before  May  9.  1994,  and  reply  comments 
on  or  before  June  8, 1994. 
ADDRESSES:  Fedt;ral  Communications 
Commission,  1919  M  Street,  NW.. 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Wall.  Tel.  (202)  632-6917. 

SUPPLEMENTARY  INFORMATION: 
Order 

Adopted:  .April  6.  1994: 

Released:  April  7, 1994. 

In  the  Matter  of:  Price  Cap  Performance 
Review  for  Local  Exchange  Carriers;  Motion 
for  Extension  of  Time. 

By  the  Acting  Chief,  Common  Carrier 
Bureau: 

1.  On  March  30,  1994.  the  United 
Stales  Telephone  Association  (USTA) 
filed  a  motion  for  exten.sion  of  time  to 
file  comments  in  response  to  the  Notice 
of  Proposed  Rulemaking '  in  the  above- 
captioned  proceeding.  Comments  are 
scheduled  to  be  filed  by  April  18.  1994 
and  replies  by  May  17. 1994.  USTA 
seeks  an  extension  until  May  9. 1994  for 
comments  and  until  June  8.  1994  for 
replies. 

2.  USTA  states  that  the  Commission 
has  requested  that  interested  parties 


'  Price  Cap  Performance  Review  for  Local 
Exchange  Carriers,  Notice  of  Proposed  Rulemaking. 
CC  Docket  No.  94-1.  PCC  No.  94-10.  rel.  Feb.  16. 
19«)4. 


submit  detailed  information  and 
quantitative  data  on  a  wide  variety  of 
issues,  ranging  from  the  broad  policy 
goals  underlying  the  price  cap  plan,  to 
specific  details  of  the  plan,  to  transition 
issues  related  to  increasing  competition 
in  access  markets.  USTA  indicates  that 
it  is  the  principal  trade  association 
representing  the  entire  local  exchange 
carrier  industry  and  views  this 
proceeding  as  critically  important  to 
determining  the  future  of  the 
telecommunications  industr>-.  USTA 
asserts  that  the  quantification  and  other 
analyses  that  it  will  be  submitting 
cannot  be  completed  in  time  for 
inclusion  in  comments  to  be  filed  on 
April  18.  Therefore,  it  argues,  an 
extension  of  time  is  necessary  for  USTA 
to  gather  and  analyze  relevant  data  and 
to  allow  its  consultants  to  prepare  their 
reports  and  obtain  the  approval  of 
USTA's  membership  before  those 
reports  can  be  incorporated  in  its 
comments. 

3.  The  Common  Carrier  Bureau  has 
reviewed  USTA's  request  for  extension 
of  time  and  has  determined  that  good 
cause  has  been  shov%-n  to  grant  all 
interested  parties  additional  time,  until 
May  9.  1994,  to  file  comments  and  until 
June  8.  1994  to  file  reply  comm.ents. 

4.  Therefore,  it  is  ordered  that  the 
United  Slates  Telephone  Association's 
motion  for  extension  of  time  is  granted 
to  the  extent  specified  herein. 

Federal  Communications  Commission, 
A.  Richard  Metzger,  )r.. 
Acting  Chief.  Common  Carrier  Bureau. 
jFR  Doc.  94-10611  Filed  5-3-94:  8:45  ami 
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47  CFR  Part  73 

[MM  Docket  No.  93-282,  RM-8371] 

Radio  Broadcasting  Services;  Eureka, 
NV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal  of. 

SUMMARY:  The  Commission  dismisses 
the  petition  filed  by  Keith  E.  Lamonica 
requesting  the  allotment  of  Channel 
233A  to  Eureka.  Nevada,  as  the 
community's  first  local  aural 
transmission  service.  See  58  FR  62319. 
November  26,  1993.  Neither  the 
petitioner  nor  any  other  party  filed 
comments  reiterating  an  intention  to 
apply  for  the  channel,  if  allotted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  »he  Commission's  Report 
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i  nd  Order,  M},t  Docket  No.  93-282, 
i  dopted  April  14.  1994,  and  released 
/  ipril  29,  1994.  The  full  text  of  this 
Clommission  decision  is  available  for 
i  ispection  and  copying  during  normal 
1  usincss  hours  in  the  FCC  Reference 
fjenter  (room  239).  1919  M  Street,  NVV., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
1 -om  the  Commission's  copy  contractor, 
[itemational  Transcription  Services, 
he,  (202)  8r)7-3800,  2100  M  Street. 
'IV;.,  suite  140,  Wa.shington,  DC  20037. 

■  cderai  Communications  Commission. 
I  ictoria  M.  McCaultry, 

''  ctin^  Chwf.  Allocations  Branch.  Policy  and 

f  uL's  Division.  Mass  Media  Bur^aii. 

i'R  r>)c.  94-t0b54  Filed  5-3-94.  8:45  am) 
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«rcrRPart73 

VM  Docket  No.  94-30;  RM-84571 

Television  Broadcasting  Services; 
Kaneohe,  HI 

AGENCY:  Federal  Communications 

jmmission. 
kCTlON:  Propcsed  rule. 


UMMARY:  This  docu.Tient  requests 

(pmments  on  a  petition  by  Collins/West 
■oadcasting,  proposing  the  allotment  of 
le\ision  Channel  66  to  Kaneohe, 
iiwaii,  as  that  community's  first  local 

|olovision  service.  The  allotment  can  be 
lade  consistent  with  the  minimum 
islance  separation  requirements  of 
■fcction  73.610  of  the  Commissions 
iil(;s.  The  coordinates  for  the  proposed 
liolment  of  Channel  66  to  Kaneohe  are 
Ijonh  Latitude  21-2S-18  and  West 
pngitudo  157-48-06.  This  proposal  is 
01  affected  by  the  freeze  on  television 

Allotments  or  applications. 

04TES:  Comments  must  be  filed  on  or 

Jefore  Juno  20,  1994,  and  reply 
(imments  on  or  before  July  5, 1994. 
CDRESSES:  Federal  Communications 
iom.mission,  Washington,  DC  20554.  In 
ddition  to  filing  comments  with  the 
"^C.  interested  parties  should  serxe  the 
litioner,  or  its  coun.sel  or  consultant, 
follows:  Jeffrey  C.  Hill,  President. 
illinsAVest  Broadcasting,  45-934 
'amehameha  Highway.  #C-127, 
kaneohe,  Hawaii  96744  (petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau. 
(£02)634-6530. 

SJJPP1.EMENTARY  INFORMATION:  This  is  a 
.■synopsis  of  the  Commi.ssion's  Notice  of 
Pjxjposed  Rule  Making;,  MM  Docket  No. 
r,4-30.  adopted  April  14,  1994,  and 
released  April  29,  1994.  The  full  text  of 
tbis  Commission  decision  is  available 
hit  inspection  and  copying  during 


normal  business  hours  in  the  FCC 
Reference  Center  (room  239),  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  Lhe  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW..  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  era  Part  73 

Television  broadcasting. 
Federal  Communications  Commission. 
Victoria  M.  McCauley, 
Acting  Chief.  Allocations  Branch.  Policy  and 
Rules  Dii'ision.  Mass  Media  Bureau. 
IFR  Dor.  94-10655  Filed  5-3-94;  8;45  ami 

BILUNQ  CODE  6712-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  36 

Regulations  for  the  Administration  of 
Special  Use  Permits  on  National 
Wildlife  Refuges  in  Alaska 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Advance  notice  of  proposed 
rulemaking  and  request  for  comment.s. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  gives  notice  to  the 
public  that  it  will  be  developing 
regulations  that  will  clarify,  update,  and 
add  to  existing  regulations  for  the 
administration  of  special  u.se  permits 
(permits)  on  national  wildlife  refuges 
(refuges)  in  Alaska.  These  changes  will 
include  but  not  be  limited  to:  Permit 
application,  denial,  and  appeal 
procedures;  permit  fees;  and  the  process 
fur  issuing  permits  where  a  competitive 
selection  process  is  used  to  select  Lhe 
permit  holder  (e.g.,  big  game  guide- 
outfitters). 

DATES:  Comments  must  be  received  on 
or  before  July  5,  1994. 


ADDRESSES:  Comments  should  be 
addressed  to:  U.S.  Fish  and  Wildlife 
Service,  Regional  Director,  Attention: 
Daryle  R.  Lons,  1011  E.  Tudor  Road, 
Anchorage,  Alaska  99503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Darj  lo  R.  Lons  at  the  abcve  address; 
telephone  907-786-3361. 
SUPPLEMENTARY  INFORMATION:  The 
Alaska  National  Literest  Lands 
Consen'ation  Act  of  1980  (ANILCA)  (43 
U.S.C.  1602-1784).  the  National 
Wildlife  Refuge  System  Administration 
Act  of  196G  (16  use.  668dd-668ee), 
and  the  Refuge  Recreation  Ac(  of  1962 
(16  U.S.C.  460k-460k-»)  authorize  the 
Secretary  of  the  Interior  to  prescribe 
regulations  as  necessary  to  administer 
permits  for  compatible  activities  on 
refuges  in  Alaska. 

The  current  regulations  governing 
issuance  of  permits  on  refuge  units  in 
Alaska,  codified  at  50  CFR  36.41.  were 
originally  published  in  the  Federal 
Register  at  46  FR  40192  on  August  7, 
1981,  and  later  amended  at  51  FR  44794 
on  December  12,  1986.  Since  that  time, 
the  permit  administration  program  on 
refuges  in  Alaska  has  continued  to 
evolve.  The  purpose  of  the  proposed 
regulations  is  to  provide  up-to-date 
guidance  to  both  commercial  users  and 
Service  em.ployees  for  the 
ndmini.stration  of  permits  in  Alaska. 
Prior  to  promulgating  these  re\  ised 
regulations,  the  Service  will  be 
reviev.ing  its  existing  permit 
iidmmistration  program  and  will  be 
proposing  revisions  based  en  over  12 
\ears  of  experience  with  the  program 
and  the  implementation  of  ANILCA. 

The  evolution  of  the  program  for 
administering  permits  has  been 
influenced  by  a  number  of  factors  since 
the  original  regulations  were 
promulgated.  One  factor  has  been  the 
increased  public  awareness  and 
understanding  of  the  need  for  securing 
permits  prior  to  engaging  in  many 
activities  on  refuges  in  Alaska. 

Another  factor  is  the  November  1984 
Inspector  General's  Audit  Report  that 
found  that  the  Service  was  not 
collecting  ft>es  which  wt-re 
commensurate  with  the  value  of  the 
commercial  activities  authorized.  This 
audit  resulted  in  the  Senice  developing 
3  fee  schedule  based  on  client  use  days 
instead  of  charging  a  fixed  SlOO 
administrative  fee  for  all  permits 
regardless  of  the  scope  of  income 
generated  by  the  commercial  perm.ittee. 

Another  event  causing  a  significant 
impact  on  refuge  permit  od-Tninistration 
in  Alaska  was  the  decision  of  the  Alaska 
Supreme  Court  in  Owsichek  v.  State 
Guide  Licensing  and  Control  Board,  763 
P.2d  488  (Alaska.  1988).  That  ruling 


comments  prior  to  publication  of  a  final 
rule. 

Dated.  Aprill,  1994. 
Mollie  H.  Beattie. 
Director. 
IFR  Doc  94-10517  Filed  5-3-94;  845  am] 

BILUNG  CODE  431fr-S5-P 


23044  Federal  Register  /  Vol.  59.  No.  85  /  Wednesday,  May  4,  1994  /  Proposed  Rules 

found  the  State's  system  of  assigning 
exclusive  guide  areas  unconstitutional. 
Prior  to  this  ruhng.  the  Service  had 
depended  upon  the  State's  system  for 
selecting  and  assigning  guides  to  areas 
which  were  located  within  refuge  lands. 
In  an  attempt  to  allow  the  State  an 
opportunity  to  develop  a 
constitutionally  acceptable  system,  and 
one  which  would  satisfy  Service  needs, 
the  Sen'ice  imposed  a  moratorium  on 
the  issuance  oi  permits  to  new  guide 
applicants.  This  effectively  limited  the 
availability  of  permits  to  those  who 
were  guiding  at  the  time  of  the  1988 
court  ruling. 

After  some  time,  the  Service  decided 
to  develop  its  own  interim  program  in 
order  to  provide  an  equal  opportunity 
for  all  registered  big  game  guide- 
outfitters  to  compete  for  pennits.  During 
late  1991  and  early  1992,  the  Sen  ice 
proposed  an  interim  system  to  select  big 
game  guide-outfitters.  After  soliciting 
public  comment  on  the  system,  and 
making  revisions  based  on  substantive 
comments,  an  interim  program  was 
implemented  in  June  1992.  Requests  for 
proposals  n-ere  then  solicited  and 
applicants  were  notified  of  selections  in 
January  1993.  Successful  applicants 
were  awarded  5-vear  permits  effective 
July  1,  1993. 

It  now  appears  that  the  State  may  not 
be  able  to  implement  a  satisfactory 
system  for  the  selection  of  guide- 
outfitters  prior  to  the  expiration  of  the 
5-year  permits  the  Service  issued  in 
1993.  Accordingly,  the  Service  proposes 
to  initiate  development  of  regulations 
related  to  the  big  game  guide-outfitter 
program  and  include  them  in  the 
revised  regulations  pertaining  to  the 
general  administration  of  permits  in 
Alaska  (50  CFR  36.41). 

The  Service  has  identified  several 
issues  at  this  preliminan,'  stage  for 
which  it  invites  public  commt  nt: 

(1)  Is  the  existing  IBO  day  period 
allowed  for  filing  appeals  of  adverse 
decisions  on  permits  appropriate  in  this 
instance?  Should  a  separate  appeal 
system  be  developed  which  sp-.-nks 
directly  to  big  game  ^uide-outtitlors? 

(2)  To  what  extent  should  the  existing 
interim  system  for  selecting  big  (;ame 
guide-outfitters  be  made  part  of  the 
regulations? 

(3)  If  the  State  develops  a  selection 
system  that  meets  Service  requirements, 
shovild  provision  be  made  for  the 
suspension  of  the  Service  pennit 
selection  system? 

Comments  on  the  foregoing  issues,  as 
well  as  other  related  aspects  of  this 
process,  are  encouraged.  The  Service 
will  follow  this  comment  period  with 
the  publication  of  a  proposed  rule 
which  will  allow,  also,  for  additional 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  672  and  675 

pocket  No.  940413-4113;  I.D.  032394q 
R<N  064&-AG59 

Groundfish  of  the  Gulf  of  Alaska; 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule;  proposed  1994 

specification  of  Pacific  halibut  bycatch 

allowances;  request  for  comments. 

SUMMARY:  NMFS  proposes  regulations  to 
implement  several  management 
measures  designed  to  prevent  some  Gulf 
of  Alaska  (GOA)  trawl  fisheries  from 
taking  an  unnecessarily  large  share  of 
the  GOA  hahbut  bycatch  limit;  amend 
the  directed  fishing  standards  to 
prohibit  using  retained  amounts  of 
arrowtooth  flounder,  or  groundfish 
species  that  are  closed  to  directed 
fishing,  as  a  basis  for  calculating 
retainable  amounts  of  other,  more 
valuable  groundfish  species  that  are 
closed  to  directed  fishing;  change  the 
opening  date  of  the  yellov.'fin  sole  and 
"other  fiatfish  "  fisheries  in  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI)  from  May  1  to  January  1; 
and  implement  changes  pertaining  to 
the  annual  specification  and 
management  of  GOA  halibut  prohibited 
species  catch  (PSC)  limits.  This  action  is 
necessary  to  reduce  the  likelihood  that 
one  sector  of  the  Alaska  trawl  fleet  will 
preempt  others  for  a  share  of  the  Pacific 
halibut  bycatch  limit  established  for 
vessels  using  trawl  gear  in  the  GOA,  and 
provide  greater  opportunity  to  harvest 
available  groundfish  under  halibut 
bycatch  restrictions  in  both  the  GOA 
and  BSAI  fisheries.  This  action  is 
intended  to  further  the  objectives  of  the 
fishery  management  plans  for  the 
groundfish  fisheries  off  Alaska. 
DATES:  Comments  must  be  received  by 
May  31.  1994 

ADDRESSES:  Comments  may  be  sent  to 
Ronald  J.  Berg.  Chief,  Fisheries 


Management  Division,  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau,  AK 
99802  (Attn:  Lori  Gravel).  Individual 
copies  of  the  environmental  assessment/ 
regulatory  impact  review  (EA/RIR) 
prepared  for  this  action  may  be  obtained 
from  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Kaja 
Brix,  Fisheries  Management  Division, 
Alaska  Region.  NMFS.  at  907-586-7228. 
SUPPt^MENTARY  INFORMATION:  The 
domestic  groundfish  fisheries  in  the 
exclusive  economic  zone  (EEZ)  of  the 
GOA  and  the  BSAI  are  managed  by  the 
Secretary  of  Commerce  in  accordance 
with  the  Fishery  Management  Plan 
(FMP)  for  Groundfish  of  the  GOA  and 
the  FMP  for  the  Groundfish  Fishery  of 
the  BSAI.  The  FMPs  were  prepared  by 
the  North  Pacific  Fishery  Management 
Council  (Council)  under  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act).  Regulations 
authorized  under  the  FMP  that  pertain 
to  the  U.S.  groundfish  fisheries  appear 
at  50  CFR  parts  672  and  675. 

At  its  September  1993  meeting,  the 
Council  requested  NMFS  to  prepare  a 
rulemaking  that  would  implement 
several  management  measures  that  are 
intended  to  prevent  some  GOA  trawl 
fisheries  from  taking  an  unnecessarily 
large  share  of  the  halibut  bycatch  limit 
relative  to  other  groundfish  trawl 
fisheries.  This  results  in  the  attainment 
of  the  halibut  bycatch  cap  before  some 
groundfish  total  allowable  catches 
(TACs)  have  been  taken,  causing  a 
closure  of  trawling  operations  in  the 
GOA  even  though  the  full  groundfish 
har\'est  amount  has  not  been  taken  in 
some  fisheries.  These  measures  were 
presented  to  the  Council  in  September 
1993  by  GOA  and  BSAI  trawl  industry 
representatives  as  an  alternative  to  FMP 
amendments  under  consideration  by  the 
Council  that  would  establish  a  super- 
exclusive  registration  program  for 
vessels  participating  in  the  GOA  and 
BSAI  g.'oundfish  fisheries. 

Three  measures  were  proposed  to 
address  the  preemption  of  one  trawl 
fisher)'  sector  by  another: 

1.  Establish  two  GOA  trawl  fishery 
categories  for  the  purpose  of 
apportioning  the  GOA  halibut  bycatch 
limit  already  established  for  the  trawl 
gear  fisheries  (§672.20(f}).  These  two 
categories  are  the  following:  (1)  The 
shallow-water  fishery  complex  (pollock. 
Pacific  cod.  Atka  mackerel,  shallow- 
water  flatfish,  flathead  sole,  and  "other 
species");  and  (2)  the  deep-water  fishery 
complex  (the  deep  water  flatfi.sh,  rex 
sole,  arrowtooth  flounder,  sablefish,  and 
rockfish); 

2.  Revise  the  method  for  calculating 
retainable  amounts  of  groundfish 
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1  •ecies  under  directed  fishing  standards 
I!  672.20(h)  and  §675.20(i)).  Revised 
t'  ethods  prohibit  using  retained 
1 1  tiourif s  of  arrovvtooth  flounder,  or 
jjroundfish  species  that  are  closed  to 
directed  fishing,  as  a  basis  for 
calculating  retainable  amounts  of  other, 
more  valuable  groundfish  species  that 
are  closed  to  directed  fishing;  and 

3.  Adjust  the  opening  date  for  the 
BSAI  yellowfin  sole  and  "other  flatfish" 
fisheries  from  May  1  to  January  1.  As  a 
nesult  of  this  season  adjustment, 
directed  fishing  standards  governing 
rlatainable  amounts  of  flatfish  species  at 
4675.20(h)(2)  are  also  revised. 

At  its  December  1993  meeting,  the 
Council  requested  that  NMFS 
implement  thase  measures  early  in  the 
J  994  fishing  year  by  emergency  interim 
rulemaking.  An  emergency  rule  was 
issued  on  February  JO,  1994  (59  PR 
6222)  under  section  305(c)  of  the 
lyiagnuson  Act. 

j  A  detailed  description  of,  and 
jfistification  for,  each  of  the  proposed 
management  measures,  including 
Editorial  changes  to  regulations 
dddressing  GOA  halibut  bycatch  limits, 
follow. 

Establishment  of  Two  GOA  Trawl 
Categories  for  Purposes  of  Apportioning 
the  Halibut  Bycatch  Mortality  Limit 

I  E.xisfing  n^ulations  at  §  672.20(f) 
Establish  a  framework  process  for  the 
Annual  specification  of  separate  Pacific 
halibut  PSC  limits  for  "trawl"  and 
■'fixed  gear"  fisheries,  and  for 
apportioning  those  limits  by  season. 
Although  these  regulations  limit  the 
Ijycatch  of  Pacific  halibut  in  the  GOA 
groundfish  trawl  fisheries,  they  ha\'e 
nesulted  in  conflict  among,  and 
preemption  of,  groundfish  trawling 
Operations  in  the  GOA  as  various  trawl 
rt$hery  components  compete  for  shares 
qlthe  available  halibut  PSC  limit.  This 
f  onflict  occurs  due  to  seasonal 
variations  in  halibut  bycatch  rates  and 
qnioimts  of  halibut  caught  in  the  various 
trawl  fisheries;  NMFS  lacks  regulatory 
duthority  to  apportion  the  halibut  PSC 
limit  among  separate  trawl  fi.shery 
(iatei'ories. 

Under  existing  regulations,  the 
possibility  exists  for  the  activities  of  one 
group  of  trawl  vessels  fishing  for  a 
particular  groundfish  species  or  species 
(iomplex  to  take  a  disproportionate 
ount  of  the  halibut  PSC  limit  relative 
other  groundfish  fisheries.  The 

ilibut  PSC  limit  m.ay  be  reached  before 
the  attainment  of  the  fisheries'  TAG 
amount  and  cause  closure  of  all  trawling 
operations  in  the  GOA.  except  for 
trawling  for  pollock  with  pelagic  trawl 
gjear.  Such  closures  may  cause: 
significant  amounts  of  economically 


important  TAC  to  remain  unharvested; 
idling  of  vessels  and  crew;  and,  a 
disruption  of  processing,  fishing 
support  sectors,  fisherj-dependent 
communities,  and  intermediate  and 
final  markets.  Even  if  the  total  trawl  PSC 
limit  is  not  reached  prematurely,  the 
threat  that  it  may  be  reached  at  any 
point  in  the  fishing  year  can  force  other 
user  groups  to  incur  unnecessary  costs, 
alter  fishing  plans,  or  operate  in  a 
manner  that  causes  conflict  among  user 
groups. 

Many  of  the  potentially  adverse 
impacts  of  the  present  process  used  to 
manage  halibut  bycatch  in  ttie  GOA 
trawl  fisheries  could  be  avoided  or 
reduced  if  the  GOA  trawl  PSC  limit 
were  apportioned  between  competing 
fishery  categories.  Fishery  data  from  the 
GOA  trawl  fisheries  indicate  that  the 
variation  in  halibut  bycatch  rates  jnd 
associated  bycatch  mortality  in  these 
fisheries  appears  to  be  relatively  well 
demarcated  by  the  following  operational 
categories:  (1)  Those  vessels  fishing  for 
species  in  the  "shallow-water  species 
complex"  (pollock.  Pacific  cod,  shallow- 
water  fiatfish,  flathead  sole,  Atka 
mackerel,  or  "other  species");  and  (2) 
those  vessels  fishing  for  species  in  the 
"deep-water  species  complex" 
(sablefish,  rockfish,  deep  water  fiatfish, 
and  arrowtooth  flounder).  The  Council's 
recommended  management  measure 
included  flathead  sole  in  the  deep-water 
complex;  however,  1993  fishery  data 
show  that  more  than  65  percent  of  the 
total  GOA  fiathead  sole  harvest  was 
associated  with  fisheries  in  the  shallow- 
water  complex.  Therefore,  NMFS 
proposes  to  include  fiathead  .sole  in  the 
shallow-water  complex.  In  general,  the 
shallow-water  and  deep-water 
(  omplexes  are  associated  with  inshore 
and  offshore  trawl  operations, 
respectively. 

Based  on  Council  recommendations  at 
its  September  and  December  1993 
meetings,  NMFS  proposes  to  apportion 
the  1994  GOA  halibut  trawl  PSC  limit 
among  fisheries  and  seasons  as  set  out 
below: 

Apportionment  of  the  2,000  melric 
ton  (mt)  halibut  bycatch  mortality  limit 
established  for  the  1994  GOA  trawl 
fisheries  among  the  shallow  and  deep- 
water  trawl  fishery  complexes  and 
seasons.  Seasons  open  and  close  at  12 
noon,  Alaska  local  time  (A. It.),  except 
that  the  first  season  opens  at  0001 
hours,  A.l.t.,  January  20,  and  the  last 
season  ends  at  12  midnight.  Alt., 
December  31. 


Season 

Shallow 
complex 

Deep 

complex 

Total 

Jan.  20- 

500  mt  .. 

too  mt  .. 

600  mt 

Mar.  31 . 

Mar.  31- 

100  mt  .. 

300m1  .. 

400  mt. 

Jun.  30. 

Jun.  30-    - 

200  mf  .. 

400  mt  .. 

600  mt 

Sep.  30. 

Sep.  30- 

(')  

D  

400  mf. 

Dec.  31. 



^  No  apportionment. 

Attainment  of  a  seasonal  (quarterly) 
bycatch  allowance  by  a  fishery  complex 
would  result  in  directed  fishing  closures 
for  each  species  within  that  fishery 
complex  for  the  remainder  of  the 
quarter,  except  that  when  the  halibut 
bycatch  allowance,  or  seasonal 
apportionment  thereof,  specified  for  the 
shallow-water  complex  is  reached, 
directed  fishing  for  pollock  with  pelagic 
trawl  gear  may  continue  subject  to  other 
regulatory  provisions  under  §672. 20(f). 
Any  overn^'os  or  shortfalls  of  a  quarterly 
bycatch  allowance  would  be  accounted 
for  in  the  subsequent  quarterly 
allowance. 

A  detailed  ju.slification  for  the  fishery 
and  seasonal  apportionments  of  the 
1994  halibut  PSC  limit  is  described  in 
the  FA  prepared  for  this  management 
measure  (see  ADDRESSES).  These 
apporfion.T:ients  are  intended  to 
accommodate  seasonal  bycatch 
requirements  in  a  manner  that  optimizes 
the  1994  halibut  PSC  limit  established 
for  trawl  gear  relative  to  anticipated 
trawl  fishing  patterns  and  1994 
groundfish  TACs. 

Revision  of  the  Methodology  Used  To 
Calculate  Retainable  Amounts  of 
Groundfish  I'nder  Directed  Fishing 
Standards 

The  proposed  rule  amends  §  672.20(h) 
and  §675.20(')  to  address  problems  with 
tlie  currerit  regulatory  provisions  for 
calculation  of  "retainable"  bycatch 
amounts  of  groundfish  species  for 
which  directed  fishing  is  closed. 
Current  regulations  provide  for  an 
overly  liberal  computation  of  retainable 
amounts  of  groundfish  bycatch  species, 
because  the  basis  for  bycatch  retention 
inappropriately  includes  species  not 
open  for  directed  fishing.  This 
compromises  the  purpose  of  using 
directed  fishing  standards  to  restrict 
bycatch  of  species  after  directed  fishery 
closures.  This  also  creates  a  circular 
process,  effectively  allowing  excessive 
bycatch  retention. 

An  associated  concern  exists  that 
operators  of  some  vessels  deliberately 
target  on  arrowtooth  fiounder  merely  to 
provide  a  basis  for  retaining  allowable 
amounts  of  highly  valued  groundfish 
species  for  which  directed  fishing  is 
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closed.  In  this  case,  arrowtooth  flounder 
is  harvested  solely  for  the  purpose  of 
providing  "directed  catch"  against 
which  "retainable  bycatch"  quantities 
may  be  calculated  and  accumulated. 
The  arrowtooth  flounder  directed  catch 
is  discarded  and  only  the  economically 
valuable  bycatch.  authorized  on  the 
basis  of  the  quantity  of  the  arrowtooth 
harvest,  is  actually  retained  for 
processing.  This  practice  effectively 
subverts  the  "bycatch  only"  intent  of 
fishery  closures  and  associated  directed 
fishing  standards  at  §  672.20(g)  and 
§  675.20(h).  Furthermore,  trawl 
operations  for  arrowtooth  flounder 
experience  relatively  high  bycatch  rates 
of  halibut  and.  thus,  contribute  to 
premature  attainment  of  the  halibut  PSC 
limit,  further  aggravating  the 
competition  for  the  halibut  PSC  limit  in 
the  GOA  trawl  fisheries  and  increasing 
the  potential  for  costly  trawl  fishery 
closures. 

Adjustment  of  Season  Opening  Dates 
for  the  BSAI  Flatfish  Fisheries 

The  proposed  rule  would  adjust  the 
opening  date  for  the  yellowfin  sole  and 
"other  flatfish"  fisheries  from  May  1  to 
January  1.  The  purpose  of  this  season 
adjustment  is  to  provide  the  BSAI  trawl 
industry  with  viable  fishing  alternatives; 
reduce  the  need  for,  and  likelihood  of. 
significant  movement  of  fishing  capacity 
from  the  BSAI  to  the  GOA;  reduce 
competition  for  the  halibut  PSC  limit 
established  for  the  GOA  trawl  fisheries; 
and  reduce  the  likelihood  that 
displacement  of  Bering  Sea  trawl  effort 
into  the  GOA  may  preempt  fishing 
opportunities  for  GOA  operations  later 
in  the  fishing  year  by  exhausting  the 
CX)A  trawl  halibut  PSC  limit,  thus 
necessitating  GOA-wide  trawl  closures. 

The  original  purpose  for  delaying 
directed  fishing  for  yellowfin  sole  and 
"other  flatfish"  species  until  May  1  was 
to  prevent  the  joint  venture  processing 
(JVP)  and  domestic  annual  processing 
(DAP)  fisheries  from  taking  a 
disproportionate  share  of  their 
respective  red  king  crab  or  halibut 
bycatch  allowances  established  for 
Bycatch  Limitation  Zones  1  or  2H 
(defined  at  §675.2).  before  available 
amounts  of  yellowfin  sole  and  other 
ground  fish  species  were  harvested. 
Early  attainment  of  red  king  crab  or 
halibut  bycatch  allowances  due  to  of 
high  bycatch  rates  experienced  in  the 
early  spring  flatfish  fisheries  resulted  in 
premature  fishery  closures  that 
prevented  available  amounts  of  Hatfish 
and  other  groundfish  species  from  being 
harvested.  Delaying  the  opening  of  the 
yellowfin  sole  and  "other  flatfish" 
fisheries  until  May  1  allowed  the  DAP 
fisheries  to  utilize  the  bulk  of  the 


available  Zone  1  PSC  limits  in  the  rock 
sole  and  Pacific  cod  fisheries  from 
January  through  April,  optimizing  their 
catch  of  allocated  groundfish  species. 

The  flatfish  fisheries  have  changed 
substantially  since  the  May  1  starting 
date  was  implemented.  JVP  fisheries  no 
longer  operate  in  the  EEZ  off  Alaska. 
The  domestic  industry  has  developed 
profitable  new  markets  for  products 
from  the  "other  flatfish"  complex.  In 
addition,  the  yellowfin  sole  and  rock 
sole/"other  fiatfish"  fisheries  are 
allocated  separate  bycatch  allowances 
that  may  be  seasonally  apportioned  to 
optimize  the  groundfish  harvest  within 
the  established  prohibited  species 
bycatch  restrictions. 

The  May  1  opening  date  of  the 
yeilowtln  sole  and  "other  flatfish" 
fisheries  now  has  the  effect  of 
preventing  domestic  fishermen  from 
harvesting  these  resources  at  the 
beginning  of  the  fishing  year,  when  few 
other  fishing  opportunities  exist.  This 
season  has  contributed,  for  example,  to 
a  situation  in  which  the  available  TAC 
for  the  "other  flatfish"  complex  has 
been  underutilized  in  recent  years.  In 
1991.  only  about  47  percent  of  the  TAC 
for  this  species  group  was  harvested.  In 
1992  and  1993.  that  figure  was  38 
percent  and  45  percent,  respectively. 
Nonetheless,  while  these  resources  have 
been  underutilized,  despite  an 
expressed  interest  in  accessing  them  at 
the  beginning  of  the  fishing  year, 
retention  of  the  May  1  opening  has 
forced  BSAI  trawl  fishermen  either  to 
move  into  the  GOA  deep-water  flatfish 
fishery,  which  opens  in  January,  or 
cease  fishing  until  May  1. 

The  rock  sole  fishery  in  the  Bering 
Sea  currently  opens  at  the  beginning  of 
the  fishing  year  to  allow  fishing  in  the 
lucrative  "roe"  fishery.  This  fishery 
typically  closes  in  late  February  or  early 
March  when  the  rock  sole  have  finished 
spawning.  Seasonal  halibut  bycatch 
restrictions  can  close  other  fisheries 
(e.g..  Pacific  cod  during  1991  and  1992). 
leaving,  as  noted  above,  few  ahemative 
fishing  opportunities  for  the  BSAI 
groundfish  fleet.  Flathead  sole,  one  of 
the  species  in  the  Bering  Sea  "other 
flatfish"  category,  produce  roe  that 
matures  just  after  rock  sole  roe  matures. 
Markets  for  roe-bearing  flathead  sole 
have  emerged,  making  this  fishery  a 
natural  extension  of  that  for  roe-bearing 
rock  sole  In  the  Bering  Sea.  Other 
markets  for  these  flatfish  species, 
including  a  domestic  fillets  market,  are 
under  development. 

Opening  the  BSAI  yellowfin  sole 
fishery  and  the  "other  flatfish"  fishery 
at  the  beginning  of  the  fishing  year 
(January  1)  would  provide  vessels 
operating  in  the  Bering  Sea  with  the 


opportunity  to  fmrticipate  in  a 
potentially  profitable,  developing 
fishery.  This  opportunity  is  expected  to 
reduce  the  need  for  vessels  to  move  into 
the  GOA  trawl  fisheries  early  in  the 
fishing  year,  and  thus  would  decrease 
pressure  on  the  GOA  halibut  PSC  limit 
and  diminish  the  probability  of 
preemption  of  existing  GOA  groundfish 
fisheries  through  early  closure. 

The  proposed  rule  would  amend  the 
directed  fishing  standard  for  flatfish 
species  (§  675.20(h)(2))  to  accommodate 
this  season  change  and  allow  sufficient 
bycatch  amounts  of  rock  sole,  yellowfin 
sole,  arrowtooth  flounder,  or  "other 
flatfish"  in  the  flatfish  fisheries,  while 
allowing  for  fishing  operations  to 
minimize  the  discard  waste  of  these 
species.  The  proposed  rule  would  also 
establish  species-specific  standards, 
rather  than  aggregate  standard.^,  for  all 
flatfish  species  closed  to  directed 
fishing.  The  intent  of  this  action  is  to 
simplify  directed  fishing  standards,  and 
to  reduce  discard  waste  by  increasing 
the  retainable  amounts  of  flatfish 
species  closed  to  directed  fishing 
relative  to  other  flatfish  species  that  are 
open  to  directed  fishing. 

Editorial  and  Technical  Changes  to 
§672.20(0 

NMFS  proposes  to  reorganize 
§  672.20(f)  to  clarify  the  presentation 
and  interpretation  of  regulations 
pertaining  to  halibut  PSC  limits. 
Existing  regulations  at  §  672.20(f)(l)(i) 
and  (2){i)  would  be  amended  and 
redesignated  as  (f)(3)(i)  and  (f)(1). 
respectively,  to  implement  management 
measures  set  out  in  this  proposed  rule. 
To  eliminate  redundant  regulatory 
language,  paragraph  §672.20(f)(2)(ii) 
would  be  amended  and  included  as  part 
of  paragraph  (fl(l)  to  cross  reference  the 
publication  of  proposed  and  final 
specifications  required  under 
§  672.20(c).  These  documents  also 
include  proposed  and  final  halibut  PSC 
limits  and  satisfy  separate  publication 
requirements  currently  set  out  in 
§672.20(f)(2)(ii). 

The  following  paragraphs  would  be 
redesignated  as  indicated;  no  changes 
would  be  made  to  the  regulatory  text: 


Existing  regulation 

Redesignation 

(f)(1)(ii)  

(t)(3)(ii) 

(f)(1)(«i)  

(f)(1)('v)  „ 

(0(1  )(v)  

(0(2)(iii)  

(t)(2)(w)  

(f)(2)(v) 

(f)(3)(iii) 

(f)(1)(i<i)(B) 

(f)(1)(iii)(C) 

(f)(1)(iii)(A) 

(t)(2) 

(f)(4) 

The  redesignated  regulatory  text  is 
republished  as  part  of  the  proposed  nde. 
However,  NMFS  is  not  requesting 
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public  comment  on  the  redesignated 
paragraphs. 

Classification 

NMFS  prepared  en  analysis  of  the 
economic  impact  on  small  entities  as 
pm  of  the  EA/RIR.  All  vessels  using 
trawl  gear  to  harvest  BSAI  or  GOA 
groundfish  and  processors  receiving 
trawl-caught  groundfish  could  be 
affected  by  the  management  measures 
proposed  under  this  action.  Most 
catcher  vessels  harvesting  groundfish  off 
Alaska  meet  the  definition  of  a  small 
entity  under  the  Regulatory  Flexibility 
Act.  In  1993,  265  catcher  vessels  were 
iss.ied  permits  to  harvest  groundfish 
with  trawl  gear  in  Federal  waters.  All 
the.se  vessels  could  be  affected  due  to 
adjustments  in  fishing  patterns  resulting 
from  (1)  changing  the  season  of  the 
BSAI  flatfish  fisheries,  and  (2)  revising 
the  management  of  the  GOA  halibut 
PJiC  limit  established  for  trawl  fisheries. 
T^iese  effects  are  not  expected  to  result 
iri  B  reduction  in  annual  gross  revenues 
by  more  than  5  percent,  annual 
compliance  costs  that  would  increase 
total  costs  of  production  by  more  than 
5  percent,  or  compliance  costs  for  small 
entities  that  are  at  least  10  percent 
higher  than  compliance  costs  as  a 
percent  of  sales  for  large  entities. 
Therefore,  the  proposed  action  would 
not  result  in  a  "significant  economic 
impact"  on  small  entities  under  the 
RFA.  A  copy  of  the  EA/RJR  is  available 
(see  ADDRESSES). 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

List  of  Subjects  in  50  CFR  Parts  672  and 
675 

Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  April  28.  1994. 
John  T.  Everett, 

Acting  Deputy  Assistant  Administrator  for 
Fishehe's.  National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  672  and  675  are 
proposed  to  be  a.mended  as  follows: 

PART  672— GROUNDFISH  FISHERY  OF 
THE  GUL^  OF  ALASKA 

1.  The  authority  citation  for  part  672 
continues  to  read  as  follows: 

Authorit>-:  16  U.S.C  1801  et  set]. 

2.  In  section  672.20.  paragraphs  (f) 
and  (h)(1)  are  revised  to  read  as  follows: 

§672.20    General  limitations. 
•         *         *         ft         * 

(f)  Halibut  PSC  limits— {1) 
Nvtification  of  proposed  halibut  PSC 
liittits.  NMFS  will  publish  annually  in 


the  Federal  Register,  proposed  and  final 
haUhut  PSC  limits  and  apportionments 
thereof  authorized  under  this  paragraph 
(f).  in  the  notification  required  under 
paragraph  (c)  of  this  section.  Public 
comment  will  be  accepted  by  KMFS  on 
the  proposed  halibut  PSC  limits  and 
apportionments  thereof  for  a  period  of 
30  days  after  publication  in  the  Federal 
Register.  N7vlFS  will  consider  comments 
received  on  proposed  halibut  limits  and, 
after  consultation  with  the  Council,  will 
publish  notification  in  the  Federal 
Register  specifying  the  final  halibut  PSC 
limits  and  apportionments  thereof. 

(i)  Trawl  gt'orfisberit^s.  (A)  After 
consuitation  wi;h  ths  Council,  NMFS 
will  publish  notification  in  the  Federal 
Register  specif-ying  the  proposed  halibut 
PSC  limit  for  vessels  using  trawl  gear. 
The  halibut  PSC  limit  specified  for 
vessels  using  trawl  gear  may  be  further 
apportioned  as  bycatch  allowances  to 
the  fishery  categories  listed  in  paragraph 
(f){l)('-)(B)  of  this  section,  based  on  each 
categor>''s  proportional  share  of  the 
anticipated  halibut  bycatch  mortality 
during  a  fishing  year  and  the  need  to 
optimize  the  amount  of  total  groundfish 
harvest  under  the  halibut  PSC  limit.  The 
sum  of  all  bycatch  allowances  will  equal 
the  halibut  PSC  limit  established  under 
this  paragraph  (f)(l)(i). 

(B)  For  purposes  of  apportioning  the 
trawl  halibut  PSC  limit  among  fisheries, 
the  follow  ing  fisher>-  categories  are 
specified  and  defined  in  terms  of  round- 
weight  equivalents  of  those  groundfish 
species  for  which  a  TAC  has  been 
specified  under  paragraphs  (a)  and  (c)  of 
this  section: 

(1)  Shallow-water  species  fishery. 
Fishing  with  trawl  gear  during  any 
weekly  reporting  period  that  results  in 
a  retained  aggregate  catch  of  pollock. 
Pacific  cod.  shallow-water  flatfish, 
flathead  sole.  Atka  mackerel,  and  "other 
species"  that  is  greater  than  the  retained 
aggregate  amount  of  other  groundfish 
species  or  species  group. 

(2)  Deep-water  species  fishery:  Fishing 
with  trawl  gear  during  any  weekly 
reporting  period  that  results  in  a 
retained  catch  of  groundfish  and  is  not 

a  shallow-water  species  fishery  as 
defined  under  paragraph  {f)(l)(i)(B)(;)  of 
this  section. 

(ii)  Hook-and-line  and  pot  gear 
fisheries.  .\her  consultation  with  the 
Council,  NMFS  will  publish  notification 
in  the  Federal  Register  specifying  the 
proposed  halibut  PSC  limits  for  the 
hook-and-line  gear  fisheries.  The 
noti.Tcdtion  may  also  specify  a  halibut 
PSC  limit  for  the  pot  gear  fisheries.  The 
proposed  halibut  PSC  limit  for  hook- 
and-iine  gear  fisheries  may  be  further 
apportioned  as  bycatch  allowances  to 
the  directed  fishery  for  demersal  shelf 


rockfish  in  the  Southeast  Outside 
District  of  the  Eastern  Regulatory  Area 
and  to  all  other  hook-and-line  gear 
fisheries. 

(iii)  Seasonal  apportionments.  (A) 
NMFS.  after  consultation  with  the 
Council,  may  apportion  each  halibut 
PSC  limit  or  bycatch  allowance 
specified  under  this  paragraph  on  a 
seasonal  basis.  NMFS  will  base  any 
seasonal  apportionment  of  a  halibut  PSC 
limit  or  bycatch  allowance  on  the 
following  types  of  information: 

(7)  Seasonal  distribution  of  halibiit; 

(2)  Seasonal  distribution  of  target 
groundfish  species  relative  to  halibut 
distribution; 

(3)  Expected  halibut  bycatch  needs  on 
a  seasonal  basis  relative  to  changes  in 
halibut  biomass  and  expected  catches  of 
target  groundfish  species; 

(4)  Expected  variations  in  bycatch 
rates  throughout  the  fishing  year; 

(5)  Expected  changes  in  directed 
groundfish  fishing  seasons; 

(6)  Expected  start  of  fishing  effort;  and 

(7)  Economic  effects  of  establishing 
seasonal  halibut  allocations  on  segments 
of  the  target  groundfish  industry. 

(B)  Unused  seasonal  apportionments 
of  halibut  PSC  limits  specified  for  trawl, 
hook-and-line.  or  pot  gear  will  be  added 
to  the  respective  seasonal 
apportionment  for  the  next  season 
during  a  current  fishing  year. 

(C)  If  a  seasonal  apportionment  of  a 
halibut  PSC  limit  specified  for  trawl, 
hook-and-line.  or  pot  gear  is  exceeded, 
the  amount  by  which  the  seasonal 
apportionment  is  exceeded  will  be 
deducted  from  the  respective 
apportionment  for  the  next  season 
during  a  current  fishing  year. 

(iv)  Apportionment  among  regulatory 
areas  and  districts.  Each  halibut  PSC 
limit  specified  under  this  paragraph  (f) 
may  also  be  apportioned  among  the 
regulatory  areas  and  districts  of  the  Gulf 
of  Alaska. 

(2)  NJvIFS  may,  by  notification  in  the 
Federal  Register,  change  the  halibut 
PSC  limits  during  the  year  for  which 
they  were  specified,  ba.sed  on  new 
information  of  the  types  set  forth  in 
paragraph  (fl(l)  of  this  section. 

(3)  Attainment  of  a  halibut  PSC  limit 
or  bycatch  allowance — 

(i)  Trawl  gear  fisheries.  If,  during  the 
fishing  year,  the  Regional  Director 
determines  that  U.S.  fisihing  vessels 
participating  in  either  of  the  trawl 
fishery  categories  listed  in  pnragraph 
(f)(l)(i)(B)  of  this  section  will  tatch  the 
Pacific  halibut  bycatch  allov.ance,  or 
apportionments  thereof  specified  for 
that  fishery  category  under  paragraph 
(0(1)  of  this  section,  NMFS  will  pubHsh 
notification  in  the  Federal  Register 
closing  the  entire  Gulf  of  Alaska  to 


23043 


Federal  Register  /  Vol.  59,  No.  85  /  Wednesday,  May  4,  1994  /  Proposed  Rules 


directed  fishing  witJi  trawl  gear  for  each 
species  a.nd.'or  species  group  that 
comprises  thai  fishing  category; 
provided,  ho".«'ever,  that  when  the 
halibut  bycatch  allowance,  or  seasonal 
apportionment  thereof,  specified  for  the 
shallow-wifdr  species  fishery  is 
reached,  fishing  for  pollock  by  ves.'^el.s 
using  pebgic  trawl  gear  may  continue, 
consistent  with  other  provisions  of  this 
part. 

(ii )  Hook-and-line  fisheries — (A) 
Croundfisb  other  than  deiversai  shelf 
rockfish  in  the  Southeast  Outside 
Di-itrict.  If.  during  the  year,  the  Regional 
Director  e^^ 'ermines  that  the  catch  of 
haiibii!  hv  operators  of  vessels  using 
hook-nr.d-iitie  gear  in  groundfish 
fisherifc;;  oihei  than  the  directed  fishery 
for  den^ersal  shelf  rockfish  in  the 
Southeost  Outside  District  will  reach  the 
halibut  bycatch  allowance,  or  sea.sonnl 
apportionment  thereof,  specified  for 
hook-and-line  gear  under  paragraph 
(0(1)  of  this  section,  NMFS  will  publish 
notification  in  the  Federal  Register 
prohibiting  directed  fistiing  for 
groundfish,  other  than  demersal  shelf 
rockfish  in  the  Southeast  Ovtside 
District,  by  vessels  using  hook-and-line 
gear  for  the  remainder  of  the  season  to 
which  the  hdlibut  bycatch  allowance  or 
seasonal  apportionment  thereof  applies. 

(B)  Demersal  shelf  rockfish  in  the 
Southeast  Outiide  District.  If,  during  the 
year,  the  Regional  Director  determines 
that  the  catch  of  halibut  by  opei-ators  of 
vessels  using  hook-and-line  gear  in  the 
directed  fishery  for  demersal  shelf 
rof:kfish  in  the  Southeast  Outside 
District  will  reach  the  halibut  bycat(  h 
allo^vance,  or  seasonal  apportionment 
thereof,  specified  for  this  fishery  under 
p3r3!].aph  (flil)  of  this  section,  NMFS 
will  publish  notification  in  the  Federal 
Register  prohibiting  directed  fishing  for 
(demersal  shelf  rockfish  in  the  Southeast 
Outside  District  bv  vessels  using  hook- 
and-line  gear  for  the  remainder  of  the 
season  to  which  the  halibut  bycatch 
allowance  or  seasonal  apportionment 
thereof  applies. 

(iii)  Pot  gear  fisheries.  If.  during  the 
fishing  year,  the  Regional  Director 
determines  that  the  catch  of  halibut  by 
operators  of  vessels  using  pot  gear  to 
participate  in  a  directed  fishery  for 
groundfish  will  reach  the  halibut  PSC 
limit,  or  seasonal  apportionment 
thereof,  provided  for  under  paragraph 
(f](l)  of  this  section,  NMFS  will  publish 


noTif.cation  in  the  Federal  Register 

prohibiting  directed  fi.shing  for 
groundfish  by  vessels  using  pot  gear  for 
the  remainder  of  the  sea.son  to  which 
the  halibut  PSC  limit  or  seasonal 
apportionment  applies. 

(i)  When  the  vessels  to  which  a 
haiibut  PSC  limit  applies  have  caught 
an  am.ount  of  halibut  equal  to  th  Jt  PSC, 
the  Regional  Director  may,  by 
notification  in  the  Federal  Register, 
eIIow  some  or  all  of  those  vessels  to 
continue  to  fish  for  groundfish  using 
nonpelagic  trawl  gear  under  specified 
conditions,  subject  to  the  other 
provisions  of  this  part.  In  a'.i'.horizing 
and  conditioning  such  coo'inued 
fibbing  with  bottom-trawl  gear,  the 
Regional  Director  will  take  into  account 
the  follow  ing  considerations,  and  issue 
relevant  findings: 

(i)  The  risk  of  biological  hami  to 
halibut  stocks  and  of  socio-economic 
harm  to  authorized  halibut  users  posed 
by  continued  bottom  trawling  by  these 
vessels; 

(ii)  1  he  extent  to  which  these  ve.ssels 
have  avoided  incidental  halibut  catches 
up  to  that  point  in  the  year; 

(iii)  'ihe  confidence  of  the  Regional 
Director  in  the  accurocy  of  the  estimates 
of  incidental  halibut  cr.fches  by  these 
vessels  up  to  that  point  in  the  year: 

(iv)  Whether  observer  coverage  of 
these  vessels  is  sufficient  to  assure 
adherence  to  the  prescribed  conditions 
and  to  alert  the  Regional  Director  to 
increases  in  their  incidental  halibut 
catches:  and 

(v)  The  enforcement  record  of  owners 
and  operators  of  these  vessels,  and  the 
confidence  of  the  Regional  Director  that 
adherence  to  the  prescribed  conditions 
can  be  assured  in  light  of  available 
enforcement  resources. 
•         *         *         *         * 

(h)*    *   * 

(1)  Calculations,  (i)  In  making  any 
determination  concerning  directed 
fishing  under  paragraph  (g)  of  this 
.section,  the  amount  or  percentage  of  any 
species,  species  group,  or  any  fish  or 
fish  products  will  be  calculated  in 
round-weight  equivaieiits. 

(ii)  Arrowtooth  flounder  or  any 
groundfish  species  for  which  directed 
fishing  is  closed  may  not  be  used  to 
calculate  retainable  amounts  of  other 
groundfish  species  under  paragraph  (g) 
of  this  section. 


P.ART  675— GROUNDFISH  FISHERY  OF 
THE  BERING  SEA  AND  ALEUTIAN 
ISLANDS  AREA 

3.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

Authority:  16  U.S.Q  1801  et  seq 

4.  In  section  675.20,  paragraphs  (hjU) 
and  (iKi)  are  revised  to  read  as  follows: 

§  675.20    General  limitations. 

«         *         «         •         * 

(h)  •   *   * 

(2)  Yellonfin  sole,  rock  sole, 
arroixiooth  flounder,  or  "other  flatfish". 
The  operator  of  a  vessel  is  engaged  in 
directed  fishing  for  yellowfin  sole,  rock 
sole,  arrowtooth  flounder,  or  "other 
flatfish"  if  he  or  .she  retains  at  an)  time 
during  a  trip  an  amount  of  one  of  these 
species  equal  to  or  greater  than  35 
percent  of  the  amount  of  the  other 
respective  sptfcies  retained  at  the  same 
time  on  the  vessel  during  the  same  trip, 
plus  20  percent  of  any  groundfi.sh 
species  other  than  yellowfin  sole,  rock 
sole,  or  "other  flatfish"  retained  at  the 
same  time  on  the  vessel  during  the  same 
trip. 
•        *         *         *        * 

(i)*   *    * 

(1)  Calculations,  (i)  In  making  any 
determination  concerning  directed 
fishing  under  paragraph  (h)  of  this 
section,  the  amount  or  percentage  of  any 
species,  species  group,  or  any  fi.sh  or 
fish  produtis  will  be  calculated  in 
rt)und-weight  equivalents. 

(ii)  Arrowtooth  Hounder  or  any 
groundfish  species  for  which  directed 
fishing  is  closed  may  not  be  used  to 
calculate  retainable  amounts  of  other 
groundfish  species  under  paragraph  (h) 
of  this  .section. 
***** 

5.  In  §  675  23,  paragraph  (c)  is  revised 
to  read  as  fellows: 

§675.23    Seasons. 

***** 

(c)  Directed  fishing  for  arrowtooth 
fiounder  and  Greenland  turbot  is 
authorized  from  12  noon  Alaska  local 
time.  May  1  through  12  midnight. 
Alaska  local  time,  December  31,  subject 
to  the  other  provisions  of  this  part. 
***** 

(FR  Doc.  94-10640  Filed  4-29-94;  11:45  ami 
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Thi!  bection  of  the  FEDERAL  REGISTER 
coniiins  documents  ott>er  than  rules  or 
proposed  rules  that  are  applicable  to  the 
putjiic.  Noijces  of  hearings  arxJ  investigations, 
committee  meetings,  agency  decisions  arxJ 
"jlings.  delegations  of  auttwrlty,  filtr^  of 
petitions  and  applications  and  agency 
staterr.ents  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Farmers  Homa  Administration 
Authority  To  Act  as  Administrator 

AGENCY:  Fanners  Home  Administration, 

USDA. 

ACTION;  Notice. 

Summary:  This  notice  provides  for  the 
executive  direction  of  the  Farmers 
Ho.Tie  Administration  (FmHA). 

1.  When  the  Administrator,  FmHA.  is 
absent  or  unabie  to  perform  the  duties 
of  the  position,  by  reason  of  enemy 
aftapk  or  other  natural,  security 
emafgr-ncy.  the  Associate  Administrator. 
Fm^lA.  is  designated  to  serve  as  Acting 
Adihinistrator,  FmHA. 

2j  UTion  both  the  Ad.ministrator  and 
the  jAssociate  Administrator  are  absent 
or  linable  to  perform  their  duties,  the 
Deputy  Administrators,  FmHA,  are 
designated  to  perform  all  functions 
assi&ied  by  law  or  delegated  to  the 
.adihinistrator,  F;nHA,  as  described  in  7 
CFk  2.70.  and  to  serve  as  Acting 
Adimnistrator  in  the  follov.ing  order: 

A.  Deputy  Administrator,  Program 
Operators 

B.  lii^puty  Administrator.  Management 
3.  \Vhen  the  Administrator,  the 

Associate  Administrator,  the  Deputy 
Administrators:  and  the  Assistant 
Deputy  Administrators,  are  absent  or 
unable  to  preform  their  duties,  the 
Dirfjotcr.  Planning  and  Analysis  Staff. 
FmlJA.  and  the  Assistant 
Administrators  are  designated  to 
porfbnn  ell  the  functions  assigned  by 
law  or  delegated  to  the  Administrator. 
FmffA,  as  described  in  7  CFR  2.70,  and 
to  sone  as  Acting  Administrator. 
FmHA,  in  the  following  order: 

A.  LJirector,  Planning  and  Analysis  Staff 

B.  .■Assistant  Administrator,  Housing 

C.  Afssistant  Administrator,  Fanner 
Programs 

D.  Ajssistant  Administrator,  Budget, 
Finance  and  Management 


This  dociiitieut  supersedes  any 
previous  document  designating  an 
official  of  the  FmHA  to  serve  as  Acting 
Adm-inistrator,  FmHA. 
EFFECTIVE  DATE:  May  4.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  J.  Ryan,  Assistant 
Administrator  for  Human  Resources, 
Farmers  Home  Administration,  USDA, 
Office  of  Human  Resources.  14th  and 
hidependence  Avenue,  SVV., 
Washington,  DC  20250.  Telephone  (202) 
245-5561. 

Dated:  April  13,1994. 
Nlicfaae]  V.  Dunn, 
Administrator,  Farmers  Home 
Administration. 
(PR  Dor.  94-10620  Filed  5-3-94;  8:45  am] 

BILLING  CODE  3410-Or-M 


DEPARTK1ENT  OF  AGRICULTURE 
Forest  Service 

[4310-64] 

DEPARTMEffT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Interim  Strategies  for  Managing 
Anadromous  Fish-Producing 
Watersheds  on  Federal  Lands  In 
Eastern  Oregon,  et  al. 

agency:  Forest  Ser\ice.  USDA;  Bureau 
of  Land  Management.  Interior. 
ACTION:  Notice;  extension  of  public 
com.ment  period. 

SUMMARY:  The  Forest  Service  and 
Bureau  of  Land  Management  (BLNl) 
announce  the  exten.sion  of  public 
comment  on  an  environmental 
assessment  and  proposed  finding  of  no 
significant  impact  on  a  proposal  to 
establish  interim  management  direction 
for  anadromous  fish  habitat  protection 
and  restoration  on  all  or  part  of  15 
National  Forests  and  seven  BLM 
Districts.  The  effected  areas  are  in  the 
states  of  Oreeon,  Washington,  Idaho, 
and  California.  The  notice  of 
availability,  published  March  25, 1994. 
estabUshed  May  9,  1994,  as  the  end  of 
the  public  comment  period.  This  notice 
extends  that  published  date  for  two 
additional  weeks. 

DATES:  Comments  must  be  received  in 
writing,  postmarked  by  May  23, 1994. 
ADDRESSES:  Send  written  comments  to 
'PACFISH  EA."  Forest  Service,  U.S. 


Department  of  Agriculture,  P.O  Box 
96090,  Washington,  DC  200P0-  ♦.n>iO. 

Dated:  April  28,  1994. 

For  the  Forest  Ser\i(;e 
Gray  F.  Reynolds, 
Deputy  Chief. 

Dated:  April  29,  1994 

For  the  Bureau  of  Land  .Maiiaxfiiir-i  i. 
Laurence  E.  Benna, 
y^cfing  Deputy  Director. 
IFR  Doc.  94-10702  Filed  5-3-9-1.  B  4S  ami 
BILUNG  COOC  S410-11-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  t'le 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (O.MBI  for 
clearance  the  foliowng  proposal  for 
collection  of  information  under  iho 
provisions  of  the  PaperworkTRtHuction 
Act  (44  U.S.C.  chapter  35).    v 

Agency:  Bureau  of  the  Census. 

Titlf:  1996  Panel  Content  Tests  for  the 
Siu^ey  of  Income  end  Program 
Participation  (SIPP)  Redesign 

Fonn  Numberfs):  Control,  Core,  and 
Topical  Modules  in  an  automated 
instru.ment.  Reminder  Card. 

Aplenty  Approval  .\'un:ber  Non«?. 

Type  ofRpquest:  New  collection. 

Burden:  840  hours. 

Number  of  Respondents:  840 

Avg  Hours  Per  Hef'ponse:  30  in!:iutes. 

Needs  and  Uses:  The  1996  Contint 
Tests  for  the  SIFP  are  part  of  a  program 
of  evaluation  and  development 
emerging  from  a  comprehensive, 
reassessment  of  SIPP.  The  Sll'P  redesign 
is  an  evolving  process  that  has  multiple 
developmental  and  testing  stages.  This 
stage  involves  proposed  small-scale 
content  tests  to  evaluate  changes  made 
to  the  new  instrument  in  earlier 
protests.  The  content  tests  will  in\  olve 
two  WQvcs  of  interviews  to  be 
conducted  at  an  estimated  400 
households.  The  objectives  of  these 
content  tests  are:  to  evaluate  the 
improved  wording  and  ordering  of  the 
instrument  over  what  was  implemented 
during  the  pretests;  and  to  further  test 
the  total  integration  of  the  instrument; 
observe  field  interviewing  techniques 
through  laptop  management 
application;  assess  the  case  management 
sy,stem's  ability  to  assign,  accept,  and 
U-ansfer  cases;  and  test  closeout 
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activities  and  post-closeout  data 
preparations. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Tvvice  in  1994. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  432- 
3271,  Department  of  Commerce,  room 
5312,  14Lh  and  Constitution  Avenue 
MV,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Datttd:  April  28,  1994. 

Edword  Niichals, 

Depaninental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 

!FR  Doc.  94-10714  Filed  5-3-94:  8:45  am) 

BILUNQ  CODE  3510-07-F 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
c  learance  the  foUov/ing  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Current  Population  Sur\'ey — 
October  1994  School  Enrollment 
Supplement. 

Form  Numberfs): 

Agency  Approval  Number:  0607- 
0464. 

T\^e  of  Request:  Reinstatement  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Burc/fn.  7.598  hours. 

Number  of  Respondents:  57.000. 

Avg  Hours  Per  Response:  8  minutes. 

Needs  and  Uses:  The  October  Current 
Population  Survey  (CPS)  supplement  is 
t!ie  only  source  of  data  on  enrollment  in 
all  schools  by  demographic,  sociul,  and 
f  conomic  characteristics.  This  annual 
supplement  provides  schod  enrollment 
data  for  persons  3  years  old  or  older 
v.ho  are  enrolled  in  elementarv'  school, 
high  school,  college,  and  vocational/ 
technical  schools,  as  well  as  for  childrtm 
enrolled  in  nursery  schools  and 
kindergarten.  It  also  provides  higher 
education  data  for  adults  and  computer 
usage  data  for  adults  and  children. 
These  data  are  collected  from  each 
household  from  both  the  full  regular 
CFS  sample  and  Lhe  CATl/CAPI  Overlap 
sample.  The  data  are  used  by  Fedeial 


f-gencies;  state,  county,  and  city 
governments;  and  private  organizations 
responsible  for  education  to  formulate 
and  implement  education  policy.  They 
a.-e  also  used  by  employers  and  analysts 
to  anticipate  the  composition  of  the 
labor  force  in  the  future. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Annually. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202)395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  CJearance  OfHcer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312,  14th  and  Constitution  Avenue, 
NW,  Washington,  IX  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
raom  3208,  New  Executive  Office 
Building,  Washington.  DC  20503. 

Dated:  April  28,  1994. 
i  dward  Michals, 

L\-partmental  Forms  Cluarance  Officer.  Office 

cf^^anaj•ement  and  Organization. 

IIR  Doc.  94-1C715  Filed  5-3-94;  8:45  am) 

E  LUNG  CODE  3S1O-07-F 


Foreign-Trade  Zones  Board 
[Docket  16-94] 

Foreign-Trade  Zone  146; 
Lawrenceville,  IL;  Proposed 
P.eorganization  and  Expansion  of 
Foreign-Trade  Subzones  146A  &  1468 
North  American  Lighting,  Inc.  (Motor 
Vehicle  Lighting  Products)  Flora,  IL 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zone.s  Board  (tlie 
Board)  by  the  Bi-State  Authority, 
p.i-antee  of  FTZ  146,  Lawrenceville, 
Illinois,  requesting  authority  for 
T'organization  of  and  the  expansion  of 
zone  acti\  ity  at  Subzone  14BA  and 
Subzone  i46B  at  the  North  American 
Lighting,  Inc.  (NAL),  facilities  in  Flora, 
lUinois.  and  the  inclusion  cf  a  new 
f.icility  in  Saiem,  Illinois,  as  part  of  the 
reorganized  subzone.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  u!s.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on  April 
14,  1994. 

Subzones  146 A  and  146B  were 
approved  by  the  Board  in  1988  for  two 
adjacent  manufacturing  pl-int  sites  of 
NAL.  both  of  which  are  located  within 
the  Flora  Industrial  Park,  Flora,  Illinois 
(Hoard  Order  371.  53  FR  5436,  2-24- 


88).  The  two  facilities  (222,000  sq  ft./14 
ficres)  were  granted  subzone  authority  to 
manufacture  motor  vehicle  lighting 
components  end  other  related  auto 
parts.  Subzone  146B  was  formerly 
operated  by  Hella  Electronics,  Inc.,  a 
NAL  affiliafw.  Both  plants  are  now 
operated  as  an  integrated  manufacturing 
I' nit  by  NAL. 

NAL  has  added  a  third  manufacturing 
site  (380,000  sq.  ft.  on  22  acres),  located 
in  the  .Salem  Industrial  Park,  1075  West 
Main  Street,  Salem  (Marion  County), 
Illinois  (30  miles  west  of  Flora),  which 
V.  ould  become  part  of  the  reorganized 
zone.  Constri;ction  is  underway  at  the 
Flora  facilities  which  will  increase 
manufacturing  space  to  355.000  square 
feet.  The  completed  e.xpansion  will 
yield  a  combined  production  capacity  of 
some  28  million  units  annually.  Based 
on  the  restructured  management  of  the 
operations,  the  applicant  requests  that 
all  three  manufacturing  facilities  be 
consolidated  under  one  subzone 
designcition — 146A. 

The  production  activity  that  would 
occur  within  the  consolidated  subzone 
would  be  essentially  the  same  as  that 
currently  occurring  at  the  Flora 
facilities.  The  finished  products  would 
involve  motor  vehicle  lighting 
components.  Materials  purchased  from 
abroad  include:  various  poljTners  and 
resins  in  primary  form  (HTSUS  Ch.  39), 
articles  of  rubber  and  plastic,  fasteners, 
optical  elements  of  glass,  certain 
electrical  apparatus,  lamps  and  lenses, 
insulated  wire,  optical  fiber  and  cable/ 
bundles  (duty  r=ites:  free-16%,  3.1e/ 
kg49%). 

Zone  procedures  e.xempt  NAL  from 
Customs  duty  payments  on  the  foreign 
materials  used  in  export  production.  On 
domestic  sales,  the  company  is  able  to 
choose  the  duty  rates  that  apply  to 
finished  automotive  lighting  equipment 
and  parts  (free-10%)  for  the  foreign 
components  noted  above.  The  auto  duty 
rale  (2.5%)  applies  if  the  finished 
products  are  shipped  via  zono-to-zone 
transfer  to  U.S.  motor  vehicle  assembly 
plants  with  subzone  status. 

In  accordance  with  the  Board's 
regulations  (as  revised,  5b  FR  50790- 
50808,  10-8-91),  a  member  of  the  FTZ 
Staff  hris  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  July  5,  1994.  Rebuttal 
comments  in  response  to  material 
sul?mittt;d  during  the  foregoing  period 
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may  be  submitted  during  the  subsequent 
15-day  period  (to  July  18. 1994). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  District 
Office.  8182  Maryland  Avenue,  Suite 
303.  St.  Louis,  MO  63105. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board.  U.S. 
Department  of  Commerce.  Room 
3  7 1 6 . 1 4th  Street  &  Constitution 
Avenue,  NW..  Washington.  DC  20230. 

Dated:  April  26.  1994. 
John ).  Da  Ponte, 
Executive  Secretary. 

[FR  Doc.  94-10716  Filed  5-3-94;  8:45  am] 
BILLING  CODE  UIO-OS-P 


International  Trade  Administration 

Intent  To  Revoke  Antidumping  Duty 
Orders  and  Two  Findings 

AGENCY:  International  Trade 
Adiiiinistration/Import  Administration. 
Depertment  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidtunping  duty  orders  and  two 
findings. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  pubUc  of  its  intent  to 
revoke  the  antidumping  duty  orders  and 
two  findings  listed  below.  Domestic 
interested  parties  who  object  to  these 
revocations  must  submit  their 
comments  in  writing  no  later  than  30 
day4  from  May  4. 1994. 
EFFECTIVE  DATE:  May  4,  1994. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  the  following 
antidumping  duty  orders  and  findings 
for  which  the  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  for  the  most 


recent  four  consecutive  annual 
anniversary  months: 


Antidumping  duty 
proceeding 


Japan:  Ferrite  Cores 
(A-588-016)  Corv 
tact:  Lisa  Raisner/ 
Tom  Futtner. 
(202)  482-6253. 

Italy:  Spun  Acrylic 
Yam  (A-475-084) 
Contact:  Kim 
Moore/Tom 
Futtner.  (202) 
482-5253. 

Japan:  Spun  Acrylic 
Yarn  (A-588-086) 
Contact:  Kim 
Moore/Tom 
Futtner,  (202) 
482-5253. 

Canada:  Sugar  and 
Syrups  (A-122- 
085)  Contact: 
David  Dirstine/ 
Richard  Rimlinger 
(202)  482-4733. 

France:  Sorbitol  (A- 
427-001)  Contact 
Sally  Hastings/ 
John  Kugelman. 
(202)  482-5253. 

Kenya:  Standard 
Carnations  (A- 
779-602)  Contact: 
Michael  Panfeld/ 
Richa'd  Rimlinger, 
(202)  482-1733. 

Greece:  Electrolytic 
Manganese  Diox- 
ide (A-4  34-801) 
Contact:  Thornas 
Bariow/Wendy 
Frankel,  (202) 
482-5253. 


Date  of  findlng'order 


36  FR  4877,  03/13/71 


55  FR  18925.  04/08/80 


55  FR  37015,  04/0830 


50  FR  24126,  04/09/80 


47  FR  15391.04/09/82 


52  FR9518,  04/23'87 


54  FR  15243.04/17/89 


If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  or  domestic  interested  parties 
do  not  object  to  the  Department's  intent 
to  revoke  pursuant  to  this  notice,  we 
shall  conclude  that  the  antidumping 
duty  orders  and  findings  are  no  longer 
of  interest  to  interested  parties  and  shall 
proceed  with  tlie  revocation. 

Opportunity  to  Object 

No  later  than  30  days  from  the 
publication  date  of  this  notice,  domestic 


interested  parties,  as  defined  in 
§  353.2(k)(3).  (4).  (5),  and  (6)  of  the 
Department's  regulations,  may  object  to 
the  Department's  intent  to  revoke  these 
antidumping  duty  orders  and  findings. 

Seven  copies  of  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099.  U.S.  Department  of 
Commerce,  Washington.  DC  20230. 

This  notice  is  in  accordance  with  19 
CFR353.25(d)(4)(i). 

Dated:  April  26, 1994. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc.  94-10719  Filed  5-3-94;  8:45  am) 
BILUNO  CODE  3510-CS-M 


Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation  Opportunity  To  Request 
Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

BACKGROUND:  Each  year  during  the 
anniversarj'  mcnth  of  the  publication  of 
an  antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  §§  353.22  or  355.22 
of  the  Commerce  Regulations  (19  CFR 
353.22/355.22  (1993)).  that  the 
Department  of  Commerce  ("the 
Department")  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

OPPORTUNITY  TO  REQUEST  A  REVIEW:  Not 
later  than  May  31.  1994,  interested 
parties  may  request  administrative 
renew  of  the  following  orders,  findings, 
or  suspended  investigations,  with 
anniversary  dates  in  May  for  the 
following  periods: 


Antidumping  duty  proceedings 


Period 


Argentina:  Light-VI/all  Welded  Rectangular  Cartwn  Steel  Tut)ing  (/\-357-802) 

BrazI:  Certain  Cartwn  Steel  Butt-WekJ  Pipe  Fittings  (A-351-602) 

Brazi:  Certain  Iron  Construction  Castings  (A-351-503) 

Brazl:  Frozen  Concentrated  Orange  Juice  (/^-351-605) 

Dominican  Republic:  Portland  Cement,  Other  Than  White  Nonstaining  Portland  Cement  (A-247-003) 

France:  Ball  Bearings,  Cylindrical  Roller  Bearings,  Spherical  Plain  Bearings,  and  Parts  Tt>ereof  (/V-427-801 )  ... 
Germany:  Ball  Bearings.  Cylindrical  Roller  Bearings,  Sphertoal  Piain  Bearings,  and  Parts  Thereof  (A-428-801) 
India:  Certain  Welded  Cartx>n  Steel  Standard  Pipes  and  Tut)es  (A-533-502) 


05/01/93-04/30/94 
05/01/93-04/30/94 
05/01 /9S-04/30/94 
05/01/93-04/30/94 
05/01/93-04/30/94 
05/01/93-04/30/94 
05/01/93-04/30/94 
05/01/93-04/30/94 
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Antidunnping  duty  pfoccedings 

llaty:  Ball  Bearings,  Cylindrica!  Rdier  Bearings,  and  Pans  Thereof  (A-47S-801)  

Japan:  Bali  Beanngs,  Cylindrical  Roller  Beanngs,  Spherical  Plain  Bearings,  and  Parts  Thereof  (A-583-e04) 

Japan:  impression  Fabric  (A-538-066)  _ _. 

Japan:  Gray  Portlarid  Cement  and  dinker  {A-58&-8J5)  

Romania:  Bail  Bearings  and  Parts  Thereof  (A-485-801)  ; 

Singapore:  Ball  EJeanngs  and  Parts  Thereof  {A-65&-S01)  „ 

Sweden:  Ball  Bearings,  Cylindrical  Roller  Bearings,  and  Pais  Thereof  (A-401-601) _ 

Tar*an:  Certain  Circular  Welded  Cartxjn  S!3€l  Pipos  and  Tubes  (A-5<53-003)  

Taiwan:  MalieaWe  Cast-iron  Pipe  Fittings,  Other  Than  Grooved  (A-503-507) 

Thailand:  Ball  B^i.^rings  and  Parts  Thereof  {A-54D-B01)  

The  Peopl'JS  Reput)fic  of  China:  Certain  Iron  Ccns'njction  Castings  (A-57&-5C2) 

The  RepuDlic  of  Korea:  DRAMs  of  One  Megat-rt  and  Atxjve  fA-5C<0-€i2)  

The  Republic  cf  Korea:  Malteatile  Cast  Iron  Pioe  Fittings,  Other  Than  GroovfKf  (A-530-507)  _. 

United  Kingdom:  Bali  Beanngs,  Cylindrical  Roller  Bearings.  ar>d  Parts  Thtroof  (A-412-e01)  

Turkey:  WekJed  Cartxm  Steel  Standard  Rpe  and  Tube  Products  (A-483-501) _ _.... 

Countervailing  DLrty  Proceedings 

Bra2B:  Certain  Heavy  Iron  Construction  Castings  (C-351-504)  _ 

Mexico:  Ceramic  Tile  (C-201-003) 

Singapore:  Ball  Bftarings  {C-659-802) ..._ _ „. 

Singapore:  Cylindric.il  Roller  Bearings  (C-559-802)  

Singapore:  Needle  Roller  Bearings  (C-569-802) 

Singapore:  Spherical  Plane  Beanngs  (C-^9-802)  ,. 

Singapore:  Spherical  Roller  Bearings  (C-559-802)  _ „ 

Sweden:  Viscose  Rayon  Staple  Fiber  (C-401-056)  

Thailand  Ball  Beanngs  ar>d  Parts  Thereof  (C-649-802) 

Venezuela:  Ferrosiltcon  (C-307-808) _ 


Period 


05/01/9S-O4/SC/94 
05/0t/9S-O4/3O/S4 
05/01,'93-04/30.'34 
05/01/93-C4/3C,'9-4 
05/01/93-04 '30/94 
05/01/93-04/30/94 
03/01 /9:WM/30/S4 
C5/01/93-04/:0/94 
05,01/93-04/30/94 
05/0i/93-O?.'30.S4 
05/01/93-04/30/94 
1 0/29/92-04 '30/'94 
05/01 /93-04,';}0/94 
05/0 1/93-04 '30'94 
05/01/93-04.'3a'9-1 

01/01/93--.2'3irj3 
01/01/93-12;'31;93 
01/01/93-l2/31'93 
01/01/93-t2'31.'93 
01/01/93-12/31/93 
01/01/9:^-12/31/93 
01/01/93-12/31/93 
01/01/9S-lZ'3-.'93 
01/01/93-12/31/93 
08/25/92-12/31/93 


In  accordance  with  §§  353.22(a)  and 
355.22(a)  of  the  Commerce  regulations, 
an  interested  party  may  request  in 
\vriting  that  the  Secretary  conduct  an 
administrative  review.  For  antidumping 
reviews,  the  interested  party  must 
specify  for  which  individual  producers 
or  resellers  covered  by  an  antidumping 
finding  or  order  it  is  requesting  a 
review,  and  the  requesting  party  must 
state  why  the  person  desires  the 
Secretary  to  review  those  particular 
producers  or  resellers.  If  the  interested 
party  intends  for  the  Secretary  to  review 
sales  of  merchandise  by  a  reseller  (or  a 
producer  if  that  producer  also  resells 
merchandise  from  other  suppliers) 
which  was  produced  m  more  than  one 
country  of  origin,  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically  which  reseller(s)  and  which 
countries  of  origin  for  each  reseller  the 
request  is  intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration.  International 
Trade  Administration,  room  B-099,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping 
Compliance,  Attention:  John  Kugelman, 
in  room  3065  of  the  main  Commerce 
Building.  Further,  in  accordance  with 
§§  353.31(g)  or  355.31(g)  of  the 
Commerce  regulations,  a  copy  of  each 
request  must  be  served  on  every  party 
on  the  Department's  service  list. 


The  Department  will  published  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review",  for  requests 
received  by  May  31,  1994. 

If  the  Department  does  not  receive,  by 
May  31 ,  1994,  a  request  for  review  of 
entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
Identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  April  25,  1994. 
Joseph  A.  SpetrinI, 

Deputy  Assi  tar.t  Sixretary  for  Compliance. 
[FR  Doc.  94-10720  Filed  5-3-94;  8:45  amj 

BILUNO  CODE  SStft-OS-M 


[A-588-e341 

Initiation  of  Antidumping  Duty 
Investigation:  Stainless  Steel  Angle 
From  Japan 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTtVE  DATE:  May  4,  1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jenkins  or  Kate  Johnson,  Office  of 
Antidumping  Investigations.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N\V..  Washington,  DC  20230; 
telephone  (202)  482-1756.  or  (202)  482- 
4929. 

INITIATION  OF  INVESTK3ATION: 
The  Petition 

On  April  8,  1994.  we  received  a 
petition  filed  in  proper  form  by  Slater 
Steels  Corporation.  Specialty  Alloys 
Division  (petitioner),  a  U.S.  producer  of 
stainless  steel  angle.  In  accordance  with 
19  CFR  353.12,  the  petitioner  alleges 
that  imports  of  stainless  steel  angle  from 
Japan  are  being,  or  are  likely  to  be.  sold 
in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  and  that  these  imports  are 
materially  injuring,  or  threaten  material 
injury  to,  a  U.S.  industry. 

The  petitioner  has  stated  that  it  has 
standing  to  file  the  petition  because  it  is 
an  interested  party,  as  defined  under 
section  771(9)(C)  of  the  Act,  and 
because  the  petition  is  filed  on  behalf  of 
the  U.S.  industry  producing  the  product 
subject  to  this  investigation.  If  any 
Interested  party,  as  described  under 
paragraphs  (C).  (D).  (E).  or  (F)  of  section 
771(9)  of  the  Act.  wishes  to  register 
support  for,  or  opposition  to,  this 
petition,  it  should  file  written 
notification  with  the  Assistant  Secretary 
for  Import  Administration. 
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Under  the  Department's  regulations, 
any  producer  or  reseller  seeking 
exclusion  &x)m  a  potential  antidumping 
duty  order  must  submit  its  request  for 
exclusion  within  30  days  of  the  date  of 
the  publication  of  this  notice.  The 
procedures  and  requirements  are 
contained  in  19  CFR  353.14. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
torm  "stainless  steel  angle"  includes 
hot-rolled,  whether  or  not  annealed  or 
descaled,  stainless  steel  products  angled 
at  GO  degrees,  that  are  not  othenvise 
advanced.  The  stainless  steel  angle 
subject  to  this  investigation  is  currently 
classifiable  under  subheadings 
7222.40.30.20,  and  7222.40.30.60  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner  based  U.S.  price  (USP)  on 
prices  contained  in  a  November  1993 
price  list  for  subject  merchandise  sold 
by  an  unrelated  U.S.  importer  and 
reseller  of  Japanese  stainless  steel  angle 
to  its  U.S.  customer.  Since  these  prices 
wf  re  quoted  ex-dock,  duty  paid, 
petitioner  deducted  from  USP  amounts 
for  U.S.  duty,  ocean  freight,  marine 
insurance,  harbor  maintenance  and  U.S. 
merchandise  processing  fees. 

Petitioner  used  tax-exclusive, 
dqlivered  prices  of  subject  merchandise 
sold  in  Japan  by  three  Japanese 
producers  during  the  month  of 
September  1993.  as  the  basis  for  foreign 
market  value  (FMV).  These  prices  were 
obtained  from  a  market  research  report 
and  pertained  to  the  following  three 
Japanese  producers:  Aichi  Steel  Works. 
Daido  Steel  and  Sumitomo  Metal 
Industries.  To  calculate  an  ex-factory 
price,  petitioner  used  expense 
information  from  the  market  research 
report.  Petitioner  converted  the  home 
market  prices  to  U.S.  dollars  based  on 
the  monthly  average  yen/dollar 
exchange  rate  effective  during  the 
month  of  the  U.S.  sale,  as  reported  by 
the  Federal  Reserve  Bank  of  New  York. 
Petitioner  deducted  from  FMV  an 
amount  for  inland  freight.  Petitioner 
made  circumstance-of-sale  adjustments 
for  differences  in  imputed  credit  costs 
between  Japanese  and  U.S.  sales  based 
on  the  average  payment  period 
identified  in  the  foreign  market  research 
report. 

Based  on  a  comparison  of  USP  to 
FMV,  the  dumping  margins  alleged  by 
petitioner  for  stainless  steel  angle  from 


Japan  range  from  40.82  percent  to  58.81 
percent. 

Preliminary  Determination  by  the 
International  Trade  Commission 

The  International  Trade  Commission 
(ITC)  will  determine  by  May  23,  1994. 
whether  there  is  a  reasonable  indication 
that  imports  of  stainless  steel  angle  from 
Japan  are  materially  injuring,  or  threaten 
material  injury  to,  a  U.S.  industry.  A 
negative  ITC  determination  will  result 
in  this  investigation  being  terminated; 
otherwise,  the  investigation  will 
proceed  according  to  statutor>-  and 
regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  April  20. 1994. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  94-10718  Filed  5-3-94;  8:45  ami 
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[A-1 22-824] 

Termination  of  Antidumping  Duty 
Investigation:  Certain  Carbon  and 
Alloy  Steel  Wire  Rod  From  Canada 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  May  4.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Goldberger  or  Louis  Apple. 
Office  of  Antidumping  Investigations. 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone  (202)  482-4136  or 
482-1769.  respectively. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  hot-rolled  carbon  steel 
and  alloy  steel  wire  rod,  in  coils,  of 
approximately  round  cross  section, 
between  0.20  and  0.75  inches  in  solid 
cross-sectional  diameter.  The  following 
products  are  excluded  from  the  scope  of 
this  investigation: 

•  Steel  wire  rod  5.5  mm  or  less  in 
diameter,  with  tensile  strength  greater 
than  or  equal  to  1040  MPa,  and  the 
following  chemical  content,  by  weight: 
carbon  greater  than  or  equal  to  0.79%. 
aluminum  less  than  or  equal  to  0.005?'o, 
phosphorous  plus  sulfur  less  than  or 
equal  to  0.040%,  and  nitrogen  less  than 
or  equal  to  0.006%; 

•  Free-matching  steel  containing 
0.03%  or  more  of  lead,  0.05%  or  more 
of  bismuth.  0.08%  or  more  of  sulfur, 
more  than  0.4%  of  phosphorus,  more 


than  0.05%  of  selenium,  and/or  more 
than  0,01%  of  tellurium; 

•  Stainless  steel  rods,  tool  steel  rods, 
free-cutting  steel  rods,  resulfurized  steel 
rods,  ball  bearing  steel  rods,  high-nickel 
steel  rods,  and  concrete  reinforcing  bars 
and  rods;  and 

•  Wire  rod  7.9  to  18  mm  in  diameter, 
containing  0.48  to  0.73%  carbon  by 
weight,  and  having  partial 
decarburization  and  seams  no  more  than 
0.075  mm  in  depth. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.31.3000,  7213.31.6000, 
7213.39.0030,  7213.39.0090. 
7213.41.3000.  7213.41.6000, 
7213.49.0030.  7213.49  0090. 
7213.50.0020.  7213.50.0040. 
7213.50.0080,  7227.20.0000,  and 
7227.90.6050  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Termination  of  Investigation 

On  April  20, 1994,  the  Departnient  of 
Commerce  (the  Department)  published 
its  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Carbon  and 
Alloy  Steel  Wire  Rod  from  Canada  in 
the  Federal  Register  (59  FR  18791).  In 
a  letter  dated  April  18.  1994,  petitioner 
notified  the  Department  of  the 
withdrawal  of  its  April  23,  1993, 
petition  and  requested  termination  of 
the  antidumping  investigation. 

In  accordance  with  19  CFR  353.1  r(a). 
upon  the  petitioner's  withdrawal  of  the 
petition,  the  Department  may  terminate 
an  investigation  after  notice  to  all 
parties  to  the  proceeding  and  after 
consultation  with  the  International 
Trade  Commission  (ITC).  Furthermore, 
the  Department  may  not  terminate  an 
investigation  unless  it  concludes  that 
termination  is  in  the  public  interest.  All 
parties  to  the  proceeding  have  been 
notified  of  the  petitioner's  withdrawal 
and  we  have  consulted  with  the  ITC.  No 
objections  were  received  regarding 
termination  of  the  investigation.  In 
addition,  we  have  concluded  that 
termination  of  the  investigation  is  in  the 
public  interest.  Accordingly,  we  are 
terminating  the  antidumping 
investigation  of  certain  alloy  and  carbon 
steel  wire  rod  from  Canada.  This  action 
is  taken  pursuant  to  section  734(a)(1)  of 
the  Tariff  Act  of  1930,  as  amended. 
Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  94-10717  Filed  5-3-94:  8:45  ami 
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National  Oceanic  and  Atmospheric 
Administration 

p.O.  0420945] 

Groundflsh  of  the  Bering  Sea  and 
Aleutian  Islands 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

CoHiiTlcrCft. 

action:  Receipt  of  epphcations  for 
experimental  Hshing  permits. 


SUMMARY:  NMFS  announces  receipt  of 
experimental  fishing  permit  (EFP) 
applica;;uns  from  Terra  Marine 
Research  and  Education  (TMRE).  and 
Coa<;tal  Villages  Fishing  Cooperative 
(CVFC)  and  Golden  Age  Fisheries 
M^AF).  TMRE  requests  approval  of  an 
EIT  to  retain  salmon  caught 
incidentally  in  the  Benng  Sea  and 
Aleutian  Islands  (BSAI)  during  the  1994 
pollock  "B"'  and  the  1995  pollock  "A" 
season  fisheries  and  the  1905  BSA] 
directed  Pacific  cod  trawl  fishery  The 
purpose  is  to  assess  whether  the 
quantities  of  salmon  donated  to  a 
foodbank  program  are  sufficient  to 
justify  the  costs  associated  with  the 
processing  and  shipping  of  the  produiit. 
CVFC  and  GAF  request  approval  of  an 
EFP  to  assess  the  feasibility  of  the 
establishment  of  an  inshore  fishery  in 
the  ku&kokwim  Bay  in  the  BSAI  by  the 
residents  of  this  area. 
ADDRESSES:  Comments  should  be 
6iidrei.scd  to  and  copies  of  the  EFP 
applications  are  .ivailable  from  Steven 
Pennoyer,  Direct  >r,  Alaska  Region, 
NMFS.  P.O.  Box  21668.  Juneau.  AK 
99902  (Attn:  l.ori  Gravel). 
FOR  FURTHER  iSrCRMATlON  CONTACT: 
Ellen  R.  V'arosi.  Fisheries  Management 
Division,  NMFS  (907-536-7230). 
SUPPLEMENTARY  INFORMAUON:  The 
Fishery  Management  Plan  (FMP)  and  its 
implementing  regulations  specify  that 
EFPs  may  be  issued  to  authorize;  fishing 
that  otherwise  would  be  prohibited  by 
the  y\W  and  regulations.  The 
procedures  for  issuing  permits  are 
contained  in  the  regulations  at  §675.6.  . 

The  EFP  applications  submitted  by 
TMRE,  CVTC,  ANT)  GAF  have  been 
accept€jd  for  review  and  copies  were 
forwarded  to  the  North  Pacific  Fishery 
Management  Coimcil  (Cx)uncil).  The 
Council  reviewed  these  applications  at 
its  April  18-22,  1994,  meeting,  which 
was  held  in  Anchorage.  AK. 

TMRE  proposes  to  assess  the 
fcrisibility  of  a  voluntary  donation  of 
sahnon  caught  incidentally  in  the 
directed  1994  pollock  "B"  and  the  1995 
pollock  "A"  season  fisheries  and  the 
1995  BSAI  directed  Pacific  cod  trawl 


fishery  for  the  purpose  of  distribution  to 
foodbanks.  CVFC  and  GAF  propose  to 
assess  the  commercial  feasibility  of 
fishing  for  groundflsh  in  the 
Kuskokwim  Bay  by  the  residents  of  this 
area  by  establishing  a  500  metric  ton 
allocation  of  groundfish  in  this  area 
dming  the  period  May  1  through 
September  30.  1994.  Vessels 
participating  in  these  EFPs  will 
accommodate  a  NMFS-certified  observer 
at  all  times  with  costs  paid  for  by 
operators  of  vessels  fishing  for  the 
applicants.  Information  regarding 
project  design,  disposition  offish 
harvested,  and  other  matters  is 
contained  in  the  applications. 

Copies  of  the  appfications  may  be 
obtained  from  and  comments  should  be 
addressed  to  the  NMFS  Regional 
Director  (see  ADDRESSES). 

Authority:  16  U.S.C  1801  et  seq. 

D.ited:  April  28, 1994. 
|oe  P.  Clem, 

Acting  Director,  Office  ofFisheiies 
Conservation  and  Management.  National 
Marine  Fisturies  Sarvice. 
IFR  Doc.  94-10639  Filed  4-29-94;  11;45  am) 

BILUNG  CODE  3510-U-P 


p.D.  040794D] 

Marine  Mantmals 

AGENCY:  National  Marine  Fisheries 

Sorvico  (NMFS),  Naticna!  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTtON:  Receipt  of  application  for  a 

scientific  research  permit  (P281C) 

SUMMARY:  Notice  is  hereby  given  that  S. 
Jonathan  Stern,  Marine  Mamm;d 
Research  Program,  Texas  A&M 
University,  4700  Avenue  U.  Building 
303.  Galveston.  Texas,  has  apphed  in 
due  form  for  a  permit  to  take  m.inke 
whales  {BaJcenoptera  acutorostrata), 
blue  whales  (3.  mu^ctdus),  fin  whales 
[B.  physaJus],  sei  whales  [B.  borealis], 
humpback  whales  (Megaptt-ra 
novaeangHae),  gray  whales  [Eschrictius 
robustusi,  and  killer  whales  [Orcinus 
orca)  for  purposes  of  scientific  research. 
DATES:  Written  comments  must  be 
received  on  or  before  June  3.  1994. 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS.  1315  East-West 
Highway,  Room  13130,  Silver  Spring. 
MD  20910  (301/713-2289); 

Director,  Southwest  Region.  501  West 
Ocean  Boulevard,  Suite  4200,  Long 
Beach.  CA  90802-4213.  (SloygSO-iOOl); 


Director,  Northwest  Region.  7600 
Sand  Point  Way.  NE.,  BIN  C15700.  Bldg. 
1.  Seattle.  WA  98115-0070,  (206/526- 
6150);  and 

Director,  Alaska  Region,  P.O.  Box 
21638,  Juneau,  AK  99802-1668,  (907/ 
586-7221). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources,  NMFS,  NOAA, 
U.S.  Department  of  Commerce,  1315 
East-West  Highway,  Room  13130,  Silver 
Spring,  MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Concurrent  widi  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq),  the  Regulations 
CK>veming  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
emended  (16  U  S.C.  1531  et  seq.],  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endanger^^d 
fish  and  wildlife  (50  CFR  part  222). 
The  applicant  proposes  to  take  by 
inadvertent  harassment,  up  to  several 
times  daily,  a  maximum  of  1,000  minke 
whales,  400  blue  whales,  100  fin 
whales,  50  sei  whales.  600  h:ampbock 
whal»;s,  500  gray  whales,  and  300  killer 
whales  pver  year  for  5  years  for  photo- 
iden'ification  purposes.  A  minimum 
population  size  estimate  for  the  minke 
whale  stocks  under  investigation  will  be 
generated  from  the  total  of  individually 
ideuUfied  whales.  Of  the  number 
rcqcrMed  above,  150  minke  whales,  and 
30  individuals  of  each  of  the  remaining 
baleen  whale  species  are  requested  for 
biopsy  d.irting  to  collect  blubber  and 
skin  samples  to  examine  trophic  level 
relationships  with  prey  and  among 
whale  species,  and  to  conduct  genetic 
analysis.  Individually  identified  whales 
are  intended  to  be  sampled  once  every 
30  days,  but  not  more  than  12  times.  A 
maximum  of  five  individuals  from  each 
pod  of  killer  whales  encountered  in  the 
Gulf  of  the  Farallones  will  be  biopsied 
only  once.  Tne  research  will  be  centered 
in  and  around  the  Gulf  of  the  Farallones 
National  Marine  Sanctuary  from  Bodega 
Bay  to  Point  Sur,  California,  but  will 
range  opportunistically  from  the  Guif  of 
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AUska  to  the  California/  Mexican 

bi  )rder. 

Dated:  April  26. 1994. 

Herbert  W.  Kau£man. 

Dffiuty  Director.  Office  of  Protected  Resources 
Nqlional  Marine  Fisheries  Service. 
!FR  Doc.  94-10637  Filed  5-3-94;  8 :45a.m.l 
BILUNG  CODE  3S1ft-22-f 


COMMISSION  ON  IMMIGRATION 
REFORM 

Chicago  Hearing 

AGENCY:  U.S.  Commission  on 
Iinmigration  Reform. 

A(pTlON:  Announcement  of  hearing. 

This  notice  announces  a  pubUc 
hearing  of  the  Commission  on 
Immigration  Reform.  The  Commission 
was  estabhshed  by  the  Immigration  Act 
of  1990  under  section  141.  The  mandate 
of  the  Commission  is  to  review  and 
evaluate  the  impact  of  U.S.  immigration 
pplicy  and  transmit  to  the  Congress  a 
re^rt  of  Its  findings  and 
repommendations.  The  Commission's 
fiijst  report  to  Congress  is  due  on 
September  30, 1994. 

The  Commission  will  hear  from 
federal,  state  and  local  officials, 
representatives  of  commimity-based 
organizations,  researchers  and  other 
experts.  The  hearing  will  focus  on 
naturalization,  civic  participation, 
ethnic  community  roles  and  relations, 
and  education  for  children  and  adults. 
DATES;  May  24, 1994.  9  a.m.  to  1  p.m. 
ADDRESSES:  Chicago  Cultural  Center. 
CAR  Hall,  78  East  Washington  St. 
Chicago,  IL  60602. 

FOn  FURTHER  INFORMATION  CONTACT: 
David  Howell  or  Beth  Malks, 
Telephone:  (202)  673-5348. 

t)Bted:  April  28. 1994. 
Susan  Martin, 
Executive  Director. 
IFR  Doc.  94-10651  Filed  5-3-^4;  8:45  ami 

EILLMQ  CODE  682ft-07-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Man-Made  Fit>er,  Silk  Blend  and  Other 
Vegetable  Filjer  Textile  Products 
Produced  or  Manufactured  In  The 
People's  Republic  of  China 

April  26.  1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  April  26,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482^212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6703.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Group  IV  is 
being  increased  for  swing  and 
carryforward.  The  hmit  for  Category  607 
is  being  reduced  to  account  for  the 
swing  apphed. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELA-nO.N:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29.  1993).  AJso 
see  59  FT?  3847.  published  on  January 
27. 1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes,  >■ 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

April  26,  1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  24. 1994  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  sillc  blend  and  other 
vegetable  fiber  textile  products,  produced  or 
manufactured  in  The  People's  Republic  of 
China  and  exported  during  the  twelve-month 
period  which  began  on  January  1. 1994  and 
extends  through  December  31, 1994. 

Effective  on  April  26, 1994,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
Memorandum  of  Understanding  dated 
January  17,  1994  between  the  Governments 


of  the  United  States  and  The  People's 

Republic  of  China: 


Category 


Group  IV 


Suthlevels  in  Group 

I 
607  


Adjusted  twelve-montfi 
limit' 


1 1 .450.428  square  me- 
ters. 


2,752.516  kilograms. 


'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemt»er 
31.  1993. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaliing  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  94-10599  Filed  5-3-94;  8:45  am) 

BILUNG  CODE  ISIO-OR-f 


Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fitter 
Textile  Products  Produced  or 
Manufactured  In  Guatemala 

April  26,  1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(QTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  May  4,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Bivens  Collinson.  International 
Trade  Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  Umits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
use.  1854). 

The  current  limits  for  Categories  347/ 
348,  351/651  and  448  are  being 
increased  for  carryover.  The  limit  for 
Categories  340/640  is  being  increased  by 
rccrediting  unused  carrjforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
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published  on  November  29, 1993).  Also 
see  58  FR  61579,  published  on 
November  22, 1993. 

The  letter  to  the  Commissioner  of 
Tustoms  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
a^^reement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Impiementntion 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
April  26.  1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  12,  1993,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fih)€r  textile  products,  produced  or 
manufactured  iji  Guatemala  and  exported 
during  the  twelve-month  period  beginning  on 
January  1, 1994  and  extending  through 
December  31,  1994. 

Effective  on  May  4,  1994.  you  are  direi  ted 
to  increase  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and 
Guatemala: 


Category 

Adjusted  twe^ve-month 
tinrjt' 

340/640 

347/348  

351/651   

448  ., 

953,325  dozen. 
1,247,175  dozen. 
213.924  dozen. 
45,714  dozen. 

'  The  limits  have  not  been  adjusted  to  ac- 
count tor  any  Imports  exported  after  December 
3\  1993. 

The  guaranteed  access  levels  for  the 
foregoing  categories  remain  unchanged. 

The  Com.mittee  for  the  Implementation  of 
Trtxtile  Agreements  has  determined  that 
t!iese  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
L'.S.C.  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agivements. 
|FR  Doc.  94-10600  Filed  5-3-94;  8;45  am) 
BILUNO  CODE  3S10-0R-F 


Exemption  of  Certain  Textile  and 
Apparel  Products  From  Visa  and  Quota 
Requirements 

April  28, 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  exempting 
textile  and  apparel  products  imported  in 
connection  with  certain  international 
athletic  events  from  visa  and  quota 
requirements. 

EFFECTIVE  DATE:  May  2.  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Nat 
Cohen,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
L'.S.C.  1854). 

Effective  on  May  2, 1994,  te.xtile  and 
apparel  products  imported  as  personal 
effects  of  participants  in  certain  u'orld 
athletic  events,  such  as  The  1994  FIFA 
World  Cup  Games,  properly  classified 
under  Harmonized  Tariff  Schedule 
number  9902.98.04  which  are  produced 
or  manufactured  in  various  countries 
and  entered  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  shall  be 
e.xempt  from  visa  and  quota 
requirements. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

April  23. 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Effective  on  May  2, 
1994,  textile  and  apparel  products  properly 
classilled  under  Hamionized  Tariff  Schedule 
number  9902.98.04  which  are  produced  or 
manufactured  in  various  c  ountries  and 
entered  into  the  United  Stares  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  are  exempt  from 
visa  and  quota  requirements. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  94-10609  Filed  5-3-94;  8:45  am) 
BILUNG  CODE  3S10-OR-f 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title:  DoD  FAR  Supplement  (DFARS), 
Part  225,  International  Acquisition;  and 
Subpart  252.2,  Texts  of  Provisions  and 
Clauses. 

Type  of  Request:  Extension. 

I^uinber  of  Respondents:  3,465. 

Responses  Per  Respondent:  4.7. 

Annual  Responses:  16,333. 

Average  Burden  Per  Response:  .25 
hours. 

Annual  Burden  Hours:  4,083. 

Needs  and  Uses:  The  provisions  al 
DFARS  252.225-7006,  Buy  American 
Act — Trade  Agreements  Act — Balance  of 
Payments  Program  Certificate,  and 
252.227-7035,  Buy  .American  Act- 
North  American  Free  Trade  Agreement 
Implementation  Act — Balance  of 
Payments  Program  Certificate,  require 
offerors  to  identify  end  products  that  are 
not  domestic.  This  information  is 
necessary  to  evaluate  offerors  under 
policy  providing  a  preference  for  certain 
products.  Under  trade  agreements, 
including  the  North  American  Free 
Trade  Agreement  Implementation  Act, 
unless  specifically  exempted  by  statute 
or  regulation,  agencies  are  required  to 
evaluate  offers  (over  certain  dollar 
limitations),  without  regard  to 
restrictions  of  the  Buy  American  Act  or 
the  balance  of  payments  program. 
Offerors  identify  excluded  end  products 
in  these  two  provisions. 

Affected  Public:  Businesses  or  other 
fur-profit;  non-profit  institutions;  and 
small  businesses  or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  room 
3235,  New  Executive  Office  Building, 
Washington.  DC  20503. 

DoD  Clearance  Officer:  Mr.  William  P. 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  suite  1204, 
Arlington,  VA  22202-4302. 
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Dated:  April  29,  1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Fedeml  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  94-10657  Filed  5-3-94;  8:45  ami 
BILLmO  CODE  6000-04-M 
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DEPARTMENT  OF  ENERGY 

Comparative  Study  of  Waste  Isolation 
Pilot  Plant  Transportation  Alternatives; 
Availability 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  availability. 

summary:  The  Department  of  Energy  has 
issued  a  study  comparing  the 
transportation  alternatives  for  the  Waste 
Isolation  Pilot  Plant  (WIPP)  transuranic 
waste  shipping  campaign  in  support  of 
the  disposal  phase  at  the  WIPP  facility. 
The  study  compares  truck  and  train 
transport,  including  the  use  of  dedicated 
trains.  The  study  includes  a 
consideration  of  the  following  elements 
in  association  with  each  transportation 
mode:  occupational  and  public  risks 
and  exposures,  other  environmental 
impacts,  emergency  response 
tnpdbilities,  and  an  estimation  of 
comparative  costs.  The  report  is 
available  upon  request. 
ADDRESSES;  The  report  is  available  at  the 
Public  Reading  Room  (Room  1E190). 
U.S.  Department  of  Energy.  1000 
Independence  Avenue  SVV.. 
Was-hington.  DC  20585,  Monday-Friday, 
excluding  Federal  holidays.  Copies  of 
the  report  have  also  been  placed  in  the 
following  WIPP  reading  rooms:  WIPP 
Public  Reading  Room.  National  Atomic 
Museum,  U.S.  Department  of  Energy. 
Albwquerque  Operations  Office.  P.O. 
Box  3400,  Albuquerque.  New  Mexico 
87115;  Thomas  Brarmigan  Memorial 
Library,  200  E.  Picacho,  Las  Cruces, 
New  Mexico  83005;  New  Mexico  State 
Library,  325  Don  Caspar,  Santa  Fe.  New 
Mexjico  87503;  Panneil  Library,  New 
Mexiico  Junior  College,  5317  Lovington 
Highway,  Hobbs,  New  Mexico  88240; 
Carlsbad  Public  Librar)-,  101  S. 
Halagueno,  Carlsbad,  New  Mexico 
88220;  Zimmerman  Library, 
Government  Publications  Department. 
Unitprsity  of  New  Mexico, 
Albuquerque,  New  Mexico  87138;  and 
Martin  Speare  Memorial  Library,  New 
Mexico  Tech,  Campus  Station.  Socorro, 
New  Mexico  87801. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Pat  Sallani,  Carlsbad  Area  Office. 
US.  Department  of  Energy,  Post  Office 
Box  3090,  Carlsbad,  New  Me.xico 
88220-3090, at (505)  234-7313. 
SUPPLEMENTARY  INFORMATION:  WIPP  is  a 
research  and  development  facility 


located  in  Southeastern  New  Mexico 
with  the  mission  to  demonstrate  the  safe 
disposal  of  transuranic  radioactive 
wastes  resulting  from  defense  activities 
and  programs  of  the  United  States.  The 
study  describes  relevant  transportation 
requirements  and  responsibilities  of  the 
U.S.  Department  of  Energy,  the  U.S. 
Nuclear  Regulatory  Commission,  and 
the  U.S.  Department  of  Transportation. 
Responsibilities  of  States,  local 
governments,  and  Indian  tribes  are  also 
included.  The  proposed  transportation 
system  is  discussed  which  includes: 
TTie  shipping  containers  to  be  used,  the 
transportation  fleet,  shipment  options, 
waste  volumes,  training,  and  the 
transportation  tracking  system.  Risk 
analysis  data  is  represented  in  the  study 
in  terms  of  occupational  health  and 
public  exposure  risks,  as  well  as 
environmental  impacts  associated  with 
the  proposed  UTPP  shipping  campaign. 
Emei^ency  response  capabilities  for 
accidents  invoking  radioactive 
materials  for  the  states  through  which 
transuranic  waste  v«ll  be  transported 
during  the  disposal  phase  are  outlined. 
Finally,  cost  comparative  data  is 
presented  for  transportation  by  truck, 
regular  train,  and  dedicated  train. 
Hiomas  P.  Gnunbly, 
Assistant  Secretary  for  Environmental 
Restoration  and  Waste  Management. 
|FR  Doc.  94-10649  Filed  5-3-94;  3:45  am) 

BILUNG  CODE  6450-01 -M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER94-1 174-000] 

Florida  Power  Corp.;  Filing 

April  28.  1994. 

Take  notice  that  on  April  20,  1994, 
Florida  Power  Corporation  (FPC) 
tendered  for  filing  an  agreement 
between  itself  and  Oglethorpe  Power 
Corporation  pursuant  to  which  FPC  will 
sell  to  Oglethorpe  50  MW  of  peaking 
capacity  and  energy  in  the  months  of 
June  through  September  1997  and  275 
MW  of  peaking  capacity  end  energy  in 
the  months  of  June  through  September 
1998. 

FPC  proposes  to  make  the  Agreement 
effect! veJBO  days  after  Gling.  FPC  states 
that  copies  of  its  filing  have  been  served 
upon  Oglethorpe  and  the  Public  Service 
Commissions  of  Georgia  and  Florida. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator)'  Commission,  625 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  21 1 
and  214  of  the  Commission's  Rules  of 


Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  12, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[PR  Doc.  94-10625  Filed  5-3-94;  6:45  ami 

BILUNG  CODE  S717-01-M 


L'Energla,  Limited  Partnership;  Notice 
of  Filing 

(Docket  No.  EL94-58-000  and  QF87-249- 
004] 

April  28,  1994. 

Take  notice  that  on  April  15,  1994, 
L'Energia,  Limited  Partnership,  a 
Delaware  limited  partnership 
(Applicant),  filed  a  petition  with  the 
Federal  Energy  Regulatory  Commission 
(the  Commission)  requesting  a 
temporary  waiver  of  the  operating 
standard  set  forth  in  18  CFR 
292.205(a)(1)  for  calendar  year  1992  and 
1993  and  the  efficiency  standard  set 
forth  in  18  CFR  292.205(a)(s)(i)(B)  for 
calendar  year  1992,  as  those  standards 
apply  to  Applicant's  cogcneration 
facility  located  in  Lowell, 
Massachusetts. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intenene  or  protest  with  the  Federal 
Energy  Regulator)-  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  204 26,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.21 1 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  16.  1994.  Protests  will  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intenene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  94-10624  Filed  5-3-94;  845  am) 

BILUNG  CODE  6717-01-M 
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Interstate  Natural  Gas  Pipeline  Gas 
Supply  Realignment  Costs; 
Supplemental  hkitice 

Docket  No.  PL94-1-000  (previously 
docketed  as  Docket  No.  RM94-1 2-000) 

April  26,  1394. 

On  March  30, 1994,  the  Commission 
issued  a  notice  (59  FR  16198.  April  6, 
1994)  scheduling  a  public  conference  on 
May  26,  1994  in  RM94-1 2-000  to 
examine  the  use  of  pricing  differential 
mechanisms  by  interstate  natural  gas 
pipelines  to  recover  gas  supply 
realignment  costs.  The  Commission  is 
redocketing  this  proceeding  as  Docket 
No.  PL94-1-000. 

At  the  conference,  the  Commission 
would  be  interested  in  hearing 
commenters'  views  on  the  following 
issues: 

1.  The  pricing  differential 
mechanisms  were  designed  to  lessen  the 
pipelines'  costs  of  renegotiating  gas 
supply  contracts.  The  theory  was  that 
providing  pipelines  a  means  to  honor 
existing  contracts  while  they  were  being 
renegotiated  would  be  less  expensive  for 
consumers  than  requiring  contracts  to 
be  bought  out  immediately.  Has  this 
theory  been  validated? 

2.  How  are  the  pricing  differential 
cost  (PDC)  mechanisms  functioning? 

a.  What  impact,  if  any,  do  the  PDC 
mechanisms  have  on  pipelines' 
renegotiations  with  producers? 

b.  While  the  pipelines  have  been 
recovering  PDCs,  what  percentage  of 
their  overall  contract  volumes  and  costs 
have  been  fmally  resolved? 

3.  What  impact,  if  any,  docs  the  two- 
year  authorization  have  on  the  use  of 
the  PDC  mechanisms?  What  type  of 
review  should  the  Commission 
undertake  to  evaluate  specific  PDC 
mechanisms  if  a  pipeline  seeks  to 
extend  the  authorization?  If  the 
Commission  were  to  extend  a  pipeline's 
2-year  authorization  period,  what  effect 
would  that  have  on  your  response  to 
question  1? 

4.  Are  there  alternatives  to  the  PDC 
mechanisms? 

a.  If  so  what  are  they? 

b.  What  impact  would  these 
alternatives  have  on  the  timing  of  cost 
recovery? 

5.  There  are  \-arious  procedural  ways 
the  Commission  can  deal  with 
subsequent  quarterly  PIX)  filings  where 
the  first  filing  has  been  set  for  hearing. 
Possible  alternative  approaches  include: 
establishing  new  hearings;  consolidating 
new  filings  with  the  existing  hearing;  or, 
making  subsequent  filings  subjeci  to  the 
first  proceeding.  Are  there  other 
approaches  that  should  also  be 
considered? 


The  Commission  will  provide  for 
remote  viewing  of  the  conference  in 
Hearing  Room  1,  810  First  Street,  NE.. 
Washington,  DC.  In  addition,  if  there  is 
sufficient  interest,  the  Capitol 
Cormection  may  broadcast  the 
conference  in  the  Washington,  DC 
metropolitan  area  or  nationally.  Those 
interested  in  the  local  or  national 
television  broadcast  should  call  The 
Capitol  Connection  at  (703)  993-3100 
no  later  than  May  4,  1994.  Requests 
from  viewers  outside  of  Washington,  DC 
should  be  directed  to  Julia  Morelli  or 
Shirley  Al-Jarani. 

Any  person  who  wishes  to  make  a 
formal  presentation  to  the  Commission 
should  submit  a  written  request  to  the 
Secretary  of  the  Commission  no  later 
than  May  2, 1994.  Written  statements  to 
accompany  oral  presentations  are 
welcomed,  but  not  required.  Persons 
providing  written  statements  should  file 
15  copies  of  the  statement  with  the 
Office  of  the  Secretary  by  May  16.  1994, 
and  100  copies  at  least  one  hour  prior 
to  their  oral  presentation. 

All  questions  concerning  the  format  of 
the  technical  conference  should  be 
directed  to:  Mary  Hain.  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission.  Room  4010), 
825  North  Capitol  Street,  NE.. 
Wa.shington,  DC  20426,  Telephone: 
(202) 208-2143. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-10623  Filed  S-3-94;  8  45  am] 

BILUNO  COOE  e717-01-P 

[Docket  No.  RP94-72-002] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Compliance  Filing 

April  28,  1094. 

Take  notice  that  on  April  22,  1994, 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1  the  following  tariff  sheets, 
viith  a  proposed  effective  date  of  June  1, 
1994: 

Subbtitute  First  Revised  Sheet  No.  15 

Original  Sheet  No.  15A 

Substitute  First  Revised  Sheet  No.  16 

Iroquois  states  that  it  is  filing  the 
above  tariff  sheet  in  compliance  with 
the  Commission's  order  issued  in  the 
referenced  proceeding  on  March  23, 
1994.  Specifically,  Iroquois  states  that 
the  tariff  sheets  refiect  a  new  §  4.3(f)  of 
Rate  Schedule  RTS  in  compliance  with 
the  Commission's  directive  in  the  March 
23, 1994  Order  that  Iroquois  refile  tarifT 
sheets  to  restore  its  interruptible 
transportation  service  revenue  sharing 
mechanism.  Iroquois  further  states  that 


it  is  filing  these  tariff  sheets  under 
protest  and  subject  to  any  subsequent 
order  issued  by  the  Commission  on 
Iroquois'  pending  request  for  rehearing 
in  this  proceeding. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  witli  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  street,  NE., 
Washington,  DC  20426.  in  accordance 
with  18  CFR  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  may  5,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-10626  Filed  5-3-94;  8:45  ami 

BILUNQ  CODE  t717-0V-M 


[Docket  No.  ER94-235-000] 

Northeast  Utilities  Service  Co. 
of  Filing 


Notice 


April  28.  1994. 

Take  notice  that  on  April  21,  1994. 
Northeast  Utilities  Service  Company 
(NUSCO)  tendered  for  filing  on  behalf  of 
The  Connecticut  Light  and  Power 
Company,  Western  Massachusetts 
Electric  Company  and  Holyoke  Water 
Power  Company,  an  amendment  to  a 
filing  for  sales  of  system  power  to 
Chicopee  Municipal  Lighting  Plant. 
NUSCO  renews  its  requests  that  the 
change  in  rate  schedule  berome 
effective  on  December  1,  1993  and  thfit 
such  rate  schedule  change  supersede 
FERC  Rate  Schedule  Nos.  CL&P  504  and 
HWP  49  at  that  time. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  9,  1994.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fihng  are  on 
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file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-10627  Filed  5-3-94;  8:45  am] 

BILUNQ  CODE  e717-01-M 


23059 


[Docket  No.  MT94-4-000] 

Northern  Natural  Gas  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

April  28.  1994. 

Take  notice  that  on  April  25,  1994, 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  proposed  to  be  effective 
May  25.  1994: 

Firit  Revised  Sheet  No.  219 
Firit  Revised  Sheet  No.  220 


k 


Northern  states  that  such  tariff  sheets 
are]  being  submitted  to  revise  and  update 
its  lariff  to  reflect  the  current 
organizational  structure  of  its  merchant 
function  to  coincide  with  its  revised 
Standards  of  Conduct. 

rworthem  further  states  that  copies  of 
tha  filing  have  been  mailed  to  each  of 
its  pustomers  and  interested  state 
coihmissions. 

Any  person  desiring  to  be  heard  or  to 
prdtest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  and  385.211).  All  such  petitions 
cr  protest  must  be  filed  on  or  before 
Mav  5,  1994.  Protests  will  be  considered 
by  (he  Commission  in  determining  the 
ap{iropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\ene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  94-10628  Filed  5-3-94:  8:45  am] 
BILUNG  COOE  e717-01-M 

[Docket  No.  TM94-4-2&-001] 

Panhandle  Eastern  Pipe  Line  Co.; 
Notice  of  Compliance  Filing 

Aprir28,  1994. 

Take  notice  that  on  March  31, 1994. 
the  Commission  issued  a  letter  order 
requesting  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  to  file 
workpapers  and  an  explanation  of  how 


the  lost  and  unaccounted  for 
percentages  were  determined.  On  April 
15,  1994,  Panhandle  filed  with  the 
Commission  its  workpapers  and 
explanation  of  how  the  lost  and 
unaccounted  for  percentages  were 
determined. 

Panhandle  states  that  the  lost  and 
unaccounted  for  percentage  is  based  on 
Panhandle's  system  actual  unaccounted 
for  gas  lost  for  the  years  1987  through 
1991.  Panhandle  notes  that  the  data  and 
the  calculation  of  the  lost  and 
unaccounted  for  percentage  for  the 
Panhandle  system  is  reflected  in 
appendix  A  to  the  filing. 

Panhandle  states  that  copies  of  the 
filing  are  being  served  on  the  parties  in 
this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  Ail  such  protests  should  be 
filed  on  or  before  May  5,  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Ca.shell, 
Secretary. 
IFR  Doc.  94-10629  Filed  5-3-94;  8:45  ainj 

BILUNG  COOE  6717-01-M 


Pocket  No.  ER94-«31  -000] 
PowerNet  G.P.;  issuance  of  Order 

April  29, 1994. 

On  Januaiy  24, 1994  and  March  16. 
1994,  PowerNet  G.P.  (PowerNet) 
submitted  for  filing  a  rate  schedule 
under  which  PowerNet  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  PowerNet 
also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
PowerNet  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  hability  by  PowerNet. 

On  April  22. 1994.  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  18 
CFR  part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 


liabihty  by  PowerNet  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulator)-  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
u-ith  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period,  PowerNet  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  PbwerNet's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  May  23 ^ 
1994. 

Copies  of  the  full  text  of  the  order  arc 
available  from  the  Commission's  Public 
Reference  Branch,  room  3308,  941  North 
Capitol  Street,  NE.,  Washington,  DC 
20426. 

Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  94-10b94  Filed  5-3-94:  8:45  am] 

BILUNQ  CODE  a717-01-P 


[Docket  No.  CP94-361-000] 

Tennessee  Gas  Pipeline  Co.;  Notice  of 
Application 

April  28. 1994. 

Take  notice  that  on  April  15,  1994. 
Tennessee  Gas  Pipeline  Company 
("Tennessee")  filed  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  and  §§  157.7(a)  and  157.18  of 
the  Federal  Energy  Regulatory 
Commission's  ("Commission") 
Regulations  for  authorization  to 
abandon  Tennessee's  Rate  Schedule  X- 
67,  a  transportation  and  exchange 
service  with  Arkla  Energy  Resources 
Company  (formerly  Arkansas  Louisiana 
Gas  Company). 

This  transportation  and  exchange 
service  was  previously  certificated  on 
November  15.  1994.  under  Docket  No. 
CP84-248-000  (29  FERC  i  61,184)  and. 
according  to  Termessee  and  Arkla.  has 
been  inactive  and  is  no  longer 
necessary.  No  facilities  will  be 
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abandoned  as  a  result  of  the 
abandonment  of  this  service. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  s.^id 
application  should,  on  or  before  May  12. 
1904,  51e  with  the  Federal  Energy 
Rftou!atory  Commission,  Washington. 
DC  20426,  a  motion  to  ink;rver.c  or  a 
protest  in  accordance  with  the 
requirement  of  the  Commission's  Rules 
or  Practices  and  Procedure  (18  CFR 
385.214  or  385.211)  and  ihe  Rrgulations 
under  the  Natural  Cas  Art  (18  CfR 
157.101.  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parlies  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  in 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-10630  Filed  5-3-94;  8:45  am] 

BILUNQ  CODE  S717-01-M 

[Docket  No.  CP94-372-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  of  Request  Under  Blanket 
Authorization 

April  28,  1994. 

Take  notice  that  on  April  22,  1994. 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP94-3  72-000  a  request  pursuant  to 
§  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  construct  a 
new  delivery  point  under  TGPL's 
blanket  certificate  issued  in  Docket  No. 
CP82-4 26-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

TGPL  proposes  to  construct  a  new 
delivery  point  to  Piedmont  Natural  Gas 
Company,  Inc.  (Piedmont)  in 
Mecklenburg  County,  North  Carolina. 
TGPL  states  that  the  new  delivery  point, 
referred  to  as  the  "Hicks  Crossroads 
Meter  Station",  wdll  consist  of  a  si.xteen- 
inch  tap  on  TGPL's  Main  Line  "C",  a 
sixteen-inch  tap  on  Main  Line  "D"  and 
a  new  metering  and  regulating  station, 
all  located  approximately  at  milepost 
5.0  on  TGPL's  Cowan  Ford  Loop. 

TGPL  states  that  the  Hicks  Cjossroads 
Meter  Station  will  be  used  by  Piedmont 
to  receive  into  its  distribution  system  up 
to  204,000  Mcf  of  gas  per  day  on  a  firm 
and/or  interruptible  basis  TGPL  states 


that  it  has  sufficient  system  delivery 
fiexibility  to  acc;omplish  those  deliveries 
without  detriment  or  disadvantage  to 
TGPL's  other  customers. 

TGPL  further  states  that  it  is  n<jt 
proposing  to  alter  the  total  volumes 
authorized  for  delivery  to  Piedmont. 
TGPL  also  states  that  the  acMition  of 
such  delivery  point  will  have  no  impact 
on  TGPL's  peak  day  deliveries  and  little 
or  no  impact  on  TGPL's  ar.imal 
deliveries,  and  is  not  prohibited  by 
TGPL's  FERC  Gas  Tariff. 

TGPL  states  that  the  construction  and 
operation  of  its  facilities  w^U  comply 
with  the  environmental  requirements 
set  forth  in  §  157.206(d)  of  the 
Commission's  regulations,  and  that 
TGPL  will  obtain  all  required  clearances 
prior  to  the  commencement  of  any 
construction  work  in  the  vicinity  of  the 
delivery  point. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-10631  Filed  5-3-94,  8:45  am) 
BILUNQ  CODE  6717-01-M 

[Docket  No.  TM90-3^2-008] 

Tran,^westem  Plf>eline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

April  28.  1994. 

Take  notice  that  on  April  25. 1994, 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheet,  with  a  proposed  effective 
dateof  April  25, 1.994: 

3rd  Revised  Sheet  No.  5M 

On  August  6,  1994,  the  Commission 
issued  its  Order  on  Rehearing  and 
Terminating  Technical  Conference,  in 
the  above-referenced  proceedings, 
directing  Transwestem  within  thirty 
days  to  file  reused  tariff  sheets  to  reflect 
the  removal  of: 


(1)  $4,200,000  of  producer  pricing 
s*?tlieinf*nt  amoimts, 

(2)  $2,210,314  of  prior  period 
adjubtinents,  and 

(;))  $rjl0,146  from  Transwestem's 
direct  bill  to  its  former  sales  customers, 
and  to  rofund  with  interest  all  the  costs 
excluded  from  its  Account  No.  191 
direct  bill  filings  (August  6  ordei).  In  the 
August  6  order,  the  Commission 
specificfiily  provided  that  Transwestem 
would  be  pennitted  to  propose  "a 
prospective  charge  to  recover  these  cost-, 
from  its  current  open  access 
transportation  customers." 

Transwestem  requested  rehearing  of 
the  August  6  order  and,  in  addition, 
filed  motions  requesting  additional  time 
with  which  to  comply  with  the 
requirements  of  the  August  6  order, 
which  extensions  were  granted  by  the 
Commission.  On  March  25, 1994,  the 
Cormnission  issued  its  "Order  Denying 
Rehearing,"  directing  Transwestem  to 
comply  with  the  requirements  of  the 
August  6  order  and  reiterated  that 
Transwestem  could  file  to  recover  the 
disallowed  costs  through  a  mechanism 
that  does  not  constitute  a  surcharge  to 
its  "former  sales  customers  based  upon 
their  past  sales  contract  demand" 
("March  25  order").  Accordingly  and 
without  waiving  its  rights  to  file  an 
altemate  rate  mechanism  to  recover  the 
disallowed  costs,  Transwestem  is  filing 
a  revised  tariff  sheet  in  compliance  with 
the  August  6  and  March  25  orders.  The 
only  changes  Transwestem  is  proposing 
in  Sheet  No.  5M  are  to  adjust  the  direct 
bill  amounts  in  accordance  with  such 
orders  and  to  explain  in  footnote  one 
that  section  24,  "Gas  Supply  Inventory 
Charge",  has  been  canceled. 

Transwestem  requested  any  waiver  of 
any  Commission  Regulation  and  its 
tariff  provisions  as  may  be  required  to 
allow  the  tariff  sheet  referenced  above  to 
become  effective  on  April  25,  1994. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
customers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Com.mission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  May  5,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
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Commission  and  are  a%ailable  for  public     [OPPT&-44608;  FP.L-4779-4] 

inspection. 

Lois  D.  Cashell, 

Secretary. 

IfR  Doc.  94-10632  Filed  5-3-94;  8:45  ami 

aiUNQ  CODE  6717-01-*! 


TSCA  Chemical  Testing;  Receipt  of 
Test  Data 


agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[FRL-4881-1] 

Technology  Innovation  and  Economics 
Committee  of  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology;  Public  Meeting 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Under  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
EPA  gives  notice  of  a  conference  call 
meeting  of  the  Technology  Innovation 
and  Economics  (TIE)  Committee  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT).  NACEPT  provides  advice 
and  recommendations  to  the 
Aidministrator  of  EPA  on  a  broad  range 
of  environmental  policy  issues,  and  the 
TIE  Committee  examines  issues 
associated  unth  the  development, 
commercialization  and  use  of 
environmentally  beneficial 
tochnologies. 

At  this  meeting  the  TIE  Committee 
v«ll  discuss  the  report  it  plans  to  submit 
to  EPA  containing  its  comments  on  the 
Agency's  draft  Irmovative  Technology 
Strategy. 

Scheduling  constrains  preclude  oral 
comments  from  the  public  during  the 
meeting.  Written  comments  can  be 
submitted  by  mail,  and  will  be 
transmitted  to  TIE  Committee  members 
for  their  consideration. 
DATES:  The  public  conference  call 
meeting  of  the  TIE  Committee  will  be 
held  on  Wednesday,  May  11,  1994,  from 
2  to  4  p.m.  Please  call  the  contact  listed 
below  for  the  call-in  number. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Mark  Joyce,  1601F,  Office  of 
Cooperative  Environmental 
Management.  USEPA,  401  M  Street  SW.. 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Joyce,  Designated  Federal  Official. 
Direct  Line  (202)  260-6889.  Secretary's 
Line (202) 260-6892. 

|)bted:  April  25,  1994. 
Mark  Joyce, 

Designated  Federal  Official. 

[PR  Doc.  94-10838  Filed  5-3-94:  8:45  am] 

BILLING  CODE  »S6»-60-M 


SUMMARY:  This  notice  announces  the 
receipt  of  test  data  on 
methylethylketoxime  (MEKO)  (CAS  No. 
96-29-7).  submitted  pursuant  to  a  final 
test  rule  under  the  Toxic  Substances 
Control  Act  (TSCA).  Publication  of  this 
notice  is  in  compliance  with  section 
4(d)  of  TSCA. 

FOR  FURTHEri  INFORMATION  CaNTACT: 
Su.san  B.  Hazen.  Director. 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Enviroimiental  Protection 
Agency.  Rm.  E-543B,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated 
under  section  4(a)  within  15  days  after 
it  is  received. 

I.  Test  Data  Submissions 

Test  data  for  MEKO  were  submitted 
by  the  Industrial  Health  Foundation, 
Inc.,  on  behalf  of  the  test  sponsors  and 
pursuant  to  a  test  rule  at  40  CFR 
799.2700.  They  were  received  by  EPA 
on  March  24,  i994.  The  submission 
describes  "an  Inhalation  Oncogenicity 
Study  of  MEKO  in  Rats  and  Mice;  Part 

11  -  Rats."  This  chemical  is  sold 
primarily  as  a  nonreactive  antiskinning 
agent  in  alkyd  surface  coating  and 
paints.  It  is  also  used  as  a  blocking  agent 
for  isocyaiiates  and  siloxanes. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submissions. 

II.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44608).  This  record  includes  copies  of 
all  studies  reported  In  this  notice.  The 
record  is  available  for  inspection  from 

12  noon  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays,  in  ^le 
TSCA  Public  Docket  Office',  Rm.  B-607, 
Northeast  Mall,  401  M  St.,  SW.. 
Washington,  EKZ  20460. 

Authority:  15  U.S.C.  2603. 

List  of  Subjects 
Environmental  protection.  Test  data. 


Dated:  April  21,  1994. 
Charles  M.  Auer, 

Director.  Chemical  Control  Division.  Office 
of  Pollution  Prevention  and  Toxics. 

(FR  Doc.  94-10695  Filed  5-3-94:  8:45  am) 
BILLING  CODE  SS60-eO-F 


[OPPTS-59978;  FRL-4770-7] 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  .Notice. 


SUMMARY:  Section  5(a)(1)  of  tiie  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  .manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EP.^  at  least  90  days  before 
majiufdcture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufactiu-e  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13.  1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11. 1984,  (49  FR  46066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  pol>Tners.  Notices  for  such 
polymers  are  reviewed  by  EPA  within 
21  days  of  receipt.  This  notice 
announces  receipt  of  16  su(  h  PMN(s) 
and  provides  a  summary  of  each. 
DATES:  Close  of  review  periods: 
y  .94-50.  March  1,  1994. 

Y  94-51.  94-52.  March  7.  1994. 
y  94-53,  March  8,  1994. 

Y  94-54.  94-55.  March  14,  1994. 

Y  94-56.  94-57,  94-58.  94-59.  94-80. 
94-61.  94-62.  March  15,  1994. 

Y  94-63.  94-64.  94-65.  March  16, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW., 
Washington,  DC,  20460  (202)  260-1024. 
1T)D  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC),  Rm  B-607.  Northeast  Mall,  at 
the  above  address  between  12  noon  and 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
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y9*-60 

Manufacturer.  Confidential. 

Chemical.  (G)  Unsaturated  iin;thaiie 
acrylate. 

Vse/Produclion.  (G)  Resin  or  resin 
additives.  Prod,  range:  Confidential. 

Manufacturer.  Reichhcld  Chemicals. 
Inc. 

Chemicol.  (G)  Alkyd  resin. 

Use/Production.  (S)  Industrial  air-dry 
and  bake  coatings  for  metal  sul>strates. 
Prod,  range:  Confidential. 

V  94-52 

Manufacturer.  Reichhold  Chemicals. 
Inc. 

Chemical.  (G)  Alkyd  n^sin. 

Use/Production.  (S)  Industrial  air-dry 
and  bake  coatings  for  metal  substrates. 
Prod,  lange:  Confidential. 

Manufacturer.  Caschem.  Ii\c, 
Chemical.  (G)  Urethane  acrylate. 
Use/Production.  (G)  LTV  Curable 

coating  for  electronic  components  open. 

non-dispersive  use.  Prod,  range: 

Confidential. 


Mcnufactunr.  Reichhold  Chemicals, 
fnc. 

Chemical  (G)  Mixed  resin. 

Vse/Productian.  (S)  I.ndustrial  air-drs 
and  force-dry  coatings  for  metal 
substrates.  Prod,  range:  Confidentiid 

¥94-65 

Manufacturer.  Reichhold  Chemicals. 
Inc. 

Chemical.  (G)  Alkyd  resin. 

Use/Production.  (S)  Industrial  air-dry 
and  force-dry  coatings  for  metal 
substrates.  Prod,  range:  ConfidentiaL 

V94-M 

Manufacturer.  Reichhold  Chemicals. 

Inc. 

Chemical.  (G)  Alkyd  resin. 

Use/Production.  (S)  Industrial  air-dry 
and  force-dry  coatings  for  metal 
substrates.  Prod,  range:  Confidential. 

y  94-67 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Alkyd  resin. 

Vse/Production.  (S)  Industrial  air-dry 
and  force-dry  coalings  for  metal 
substrates.  Plwl.  range:  Confidential. 

V94-68 

Manufacturer.  Reichhold  Chemicals. 
Inc. 

Chemical.  (G)  Alkyd  resin. 

Use/Production.  (S)  Industrial  air-dry 
and  force-dry  coatings  for  metal 
substrates.  Pro<l.  range:  Cx)nfidential 


Y  94-69 

Manufacturer.  Reuhhold  Chemicals. 
Inc. 

Chemical.  (G)  Alkyd  resin. 

Use/Prcduction.  (S)  Industrial  air-dr>' 
and  force-dry  coatings  for  metal 
.substrates.  Prod,  range:  Confidential. 

v94-eo 

Manufacturer.  Reichhold  Ciieniicals. 
Inc. 

Chemical  (G)  Alkyd  resin. 

Vs-e/Production.  (S)  Industrial  air-dry 
primers  for  metal  substrates.  Protl. 
range:  Cx)nfidcntial. 

¥94-61 

Manufacturer.  Reichhold  Cheniic:als, 
Inc. 

Chemical.  (G)  Alkyd  resin 

Use/i'roduction.  (S)  Industrial  air-dry 
primers  for  metal  substrates.  Prod, 
range:  Confidential. 

¥94-62 

Manufacturer.  Reichhold  Chemicals, 
lac. 

Chemical.  (G)  Polyester  resin; 

Use/Production.  (S)  Binder  for 
xerographic  toners.  Prod,  range: 
Confi<iential. 

¥9*-«3 

Importer.  Confidential. 

Chemical.  (G)  Aliphatir  amine 
derivative  and  aliphatic  amide 
derivative  copoiymtr. 

Use/Import.  (S)  Additive  for  ink  jet 
paper,  retention  aid  for  paper,  dry 
strength  agent  for  paper  making.  Import 
range:  Confidential. 

¥  94-64 

Importer.  Unitika  America 
Cxjrporation. 

Chemical.  [G)  Co-polyester. 

Use/Import.  (G)  Resin  for  powder 
coating.  Import  range:  40.000-50.000 
kg/yr. 

Y  94-65 

Importer.  Dnitika  America 
Corporation. 

Chemical.  (G)  Co- polyester. 

Use/Import.  (G)  Resin  for  powder 
coating.  Import  range:  10.000-20.000 
kg/yr. 

List  of  Subjects 

Eiivironmental  protection. 
Premanufacture  notification. 
Dated;  April  26,  \994. 

Framk  V.  Caesar. 

Acting  Director,  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxic;. 

IKR  Doc  94-10698  Filed  5-3-94:  8:45  am) 

BiLLINQ  CODC  8560-60-F 


tOPP7S-5?979;  FRL-4770-a) 

Certa"-  Chemicals;  Premanufacture 
Not!c-^s 

AGENCf :  Environmental  Protection 

Agei;:  v  (LPA). 
ACTION.  Notice. 

SUMMARf:  Section  5(a)(1)  of  the  Toxic 
Substcti'.ces  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  imr-oil  a  new  chemical  substance  to 
submit  a  pn^manufaclure  notice  (i'MN) 
t.'.  EPA  at  least  90  days  before 
manufdcture  or  import  commenc<>s. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13,  1983  (48 
FR  21722).  In  ihe  Fedrral  Register  of 
November  11,  1984,  (49  FR  46066)  (40 
CFR  723.250).  EPA  published  a  rule 
whit  h  granted  a  limited  exemption  from 
certain  PMM  requirements  ior  certain 
typt'S  of  po!>T/iers.  Notices  for  such 
polymers  are  reviewed  by  ETA  within 
21  da\s  of  receipt.  This  notice 
nnnounc-'S  rt-ceipt  of  9  such  PMN(s)  and 
pro\ides  3  summary  of  each. 
GATES;  CJose  of  re'.iew  periods: 

Y  94-66,  94-67,  94-63.  94-69,  94-70. 
March  27,  1994. 

y  94-71,  94-72,  94-73.  March  28, 
1964. 

Y  94-74.  Man;h  29.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Ehrector, 
EJiviroamental  Assistance  Division 
(7408).  Office  of  Poll-Jtion  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-.545,  401  M  St.,  SVV.. 
Washington,  DC,  20460  (202)  260-1024, 
700(262)554-0.551. 
St'PPLEMEMTARV  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  Tho  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NdC).  Rm  B-607,  Northeast  Mali,  at 
(he  above  address  between  12  noon  and 
4  pjn.,  Monday  through  Friday, 
excluding  legal  holidays. 


Importer.  Hanse  Chemical  USA,  Inc. 

Chemical.  (G)  Biphenol  A  epoxy 
rt-sin-silicono  copolyester. 

Use/Import.  (G)  Fimction: 
elastification  additive  application  in 
epoxy  resin  additives,  potting,  and 
casting.  Lnport  range:  2.000-40.000  kg/ 
yr. 

¥94-67 

Manufacturer.  Confidential. 
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Chemical.  (G)  An  isophthallic  acid, 
phthallic  anhydride,  neopentyl  glycol, 
Irimethyl  propane,  ethylene  glycol,  2- 
hutyl-2-ethyl-1.3  propanediol  polyester. 
I.  Use/Import.  (G)  Polyester  resin  used 
lor  industrial  coating.  Prod,  range: 
Confidential. 

y9*-68 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  acid/vinyl  ester 
copolymer. 

Use/Import.  (S)  Thickening  agent 
tnainly  for  the  cosmetic  industry.  Prod, 
ange:  Confidential. 

r'94-69 

Importer.  Unitika  America 
Corporation. 

Chemical.  (G)  Co-polyester. 

Use/import.  (G)  Resin  for  powder 
coating.  Import  range:  3.000-6.000  kg/ 
yr. 

Y94-70 

Importer.  Unitika  American 
Corporation. 

Chemical.  (G)  Co-polyester. 
;    Use/Import.  (G)  Resin  for  powder 
^oating.  Import  range:  3.000-6.000  kg/ 

Y9*-n 

Manufacturer.  Confidential. 

Chemical.  (G)  Epoxy  ester  resin. 
I    Use/Production.  (G)  Thermoset 
^poxy-ester  for  metal  coatings.  Prod. 
cange-  Confidential. 

Y  84-72 

Manufacturer.  Henkel  Corporation. 

Chemical.  (G)  Polyester. 
'   Use/Production.  [S]  Plasticizer  for 
polyvinyl  chloride  resin.  Prod,  range: 
n.00(}-150,000  kg/yr. 

t 94-73 

:  Manufacturer.  Air  Products  and 
Chemicals,  Inc. 

Chemical.  (G)  Acryhc  ester 
copolymer. 

Use/Production.  (G)  Adhesive.  Prod, 
range:  Confidential. 

VW-74 

Manufacturer.  Confidential. 

Chemical.  (S)  Neopentyl  glycol; 
trimethylolpropane;  isophthalic  acid; 
(j;i6-i8  and  CiH  fatty  acids;  phenyl, 
propyl  silicone  resin;  and  trimellitic 
anhydride. 

Use/Production.  (S)  Resin  for  water 
based  paint.  Prod,  range:  2,700.000  kg/ 
yr. 

List  of  Sub)ects 

Environmental  protection, 
Pnemanufacture  notification. 


Dated:  April  26,  1994. 
Frank  V.  Ceasar, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 

Toxics. 

[FR  Doc.  94-10697  Filed  5-3-94:  8:45  amj 
Btt.UNG  COOe  6640-eO-r 


IFRL-4880-71 

MolokaJ  Aquifer,  Maut  County,  HI:  Sole 
Source  Aquifer  Determination 

agency:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Final  determination. 

SUMMARY;  Pursuant  to  section  1424(e)  of 
the  Safe  Ekinking  Water  Act,  the 
Regional  Administrator  of  the  U.S. 
Environmental  Protection  Agency  has 
determined  that  the  aquifer  underlying 
Molokai,  Hawaii  is  the  sole  or  principal 
source  of  drinking  water  for  the  island. 
The  Regional  Administrator  has 
determined  that  contamination  of  this 
aquifer  would  create  a  significant 
hazard  to  public  health.  As  a  result  of 
this  determination.  Federally  financially 
assisted  projects  constructed  anywhere 
in  the  designated  area  will  be  subject  to 
EPA  review  to  ensure  that  they  do  not 
contaminate  the  aquifer  through  a 
recharge  zone  so  as  to  create  a 
significant  hazard  to  public  heahh. 
ADDRESSES:  The  data  upon  which  this 
determination  has  been  made  are 
available  to  the  public  and  may  be 
inspected  during  normal  business  hours 
at  the  EPA,  Region  9.  Water 
Management  Division,  75  Hav^thome 
Street,  San  Francisco,  C\,  94105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sunny  Kuegle.  Groundwater  Pollution 
Control  Section,  (W-6-2),  (415)  744- 
1830. 

SUPP1.EMENTARY  INFORMATION: 

1.  Background 

Section  1424(e)  of  the  Safe  Drinking 
Water  Act  states: 

If  the  Administrator  determines,  on  his 
own  initiative  or  upon  petition,  that  an  area 
has  an  aquifer  which  is  the  sole  or  pnncipnl 
drinking  water  source  for  the  area  and  which, 
if  contaminated,  would  create  a  significant 
hazard  to  pubHc  heailh.  he  shall  publish 
notice  of  that  determination  in  the  Federal 
Register.  After  the  publication  of  any  such 
notice,  no  commitment  for  Federal  financial 
assistance  (through  a  contract,  loan 
guarantee,  or  otherwise)  may  be  entered  into 
for  any  project  which  the  Administrator 
determines  may  contaminate  such  aquifer 
through  a  recharge  zone  so  as  to  create  a 
significant  hazartl  to  public  health,  but  a 
commitment  for  Federal  financial  assrstance 
may,  if  authorized  under  another  provision  of 
law.  be  entered  into  to  plan  or  design  the 


project  to  assure  that  it  will  not  so 
contaminate  the  aquifer. 

In  1987,  EPA  delegated  authority  to 
designate  Sole  Source  Aquifers  to  EPA 
Regional  Administrators. 

On  April  23. 1993,  Sarah  Sykes 
submitted  a  petition  for  Sole  Source 
Aquifer  Designation  to  EPA  Region  9. 
After  Sarah  Sykes  submitted  additiorial 
information  pursuant  to  EPAs  request. 
EPA  determined  the  petition  to  be 
com.plete  on  September  29,  1993.  EPA 
conducted  a  public  hearing  on  ^k)lokai, 
Hawaii  on  January  6.  1994.  The  public 
comment  period  on  the  petition  closed 
on  January  21,  1994. 

II.  Basis  fur  Determinatioa 

The  factors  to  be  considered  by  the 
Regional  Administrator  in  the 
designation  of  an  area  under  section 
1424(e)  of  the  Safe  Drinking  Water  Act 
are:  (1)  Whether  the  aquifer  is  the  area's 
sole  or  principal  source  of  drinking 
water  and;  (2)  whether  contamination  of 
the  aquifer  would  create  a  significant 
hazard  to  public  health- 

On  the  basis  of  the  information 
available  to  EPA.  the  Regional 
Administrator  has  made  the  following 
findings  which  are  the  basis  for  the 
determination: 

1.  The  aquifer  underlying  Moiokai 
currently  serves  as  the  sole  or  principal 
source  of  drinking  water  for  the 
residents  of  the  island. 

2.  Contamination  of  the  aquifer  would 
create  a  significant  hazard  to  public 
health.  There  is  no  economicaDy 
feasible  alternative  drinking  water 
source  or  combination  of  sources  near 
the  designated  area.  Potential  sources  of 
contamination  include:  cesspools, 
landfills,  and  highway  accidents. 

3.  The  determination  of  the  boundary 
of  the  Sole  Source  Aquifer  is  consistent 
with  EPA's  Sole  Source  Aquifer 
designation  Decision  Process:  Petition 
Review  Guidance  (Office  of 
Groundwater  Protection,  1937). 

III.  D«»5cription  of  the  Molokai  Sole 
Source  Aquifer 

The  Molokai  Sole  Source  Aquifer 
underlies  the  entire  island  of  Molokai, 
Maui  County,  Hawaii.  The  aquifer  is 
largely  constituted  by  igneous  rocks 
formed  by  numerous  lava  flows.  Fresh 
to  brackish  groundwater  flows  within 
the  igneous  rocks  in  a  lens-shaped 
configiu-ation  under  Molokai.  Lateral 
groundwater  flow  is  locally  impounded 
by  near  vertical  dikes.  These  dikes  form 
relatively  impermeable  compartm«^nfs  of 
groundwater  at  elevations  above  the 
island-wide  lens.  Yields  from  wells  on 
Molokai  range  from  0.5  to  1.8  miUion 
gallons  per  day. 
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rv.  Information  Used  in  the 
Determination 

The  information  used  in  the 
determination  includes  the  petition  and 
the  amended  petition  as  submitted  by 
Sarah  Sykes.  In  additiont  the 
determination  is  based  on  EPA's 
"Technical  Support  Document."  The 
Technical  Support  Document  is  based 
on  reviews  of  hydrogeologic  studios 
conducted  on  Molokai.  These 
documents  are  available  to  the  public 
and  may  be  inspected  during  business 
hours  at  the  EPA,  Water  Management 
Division,  75  Hawthorne  Street,  San 
Francisco,  California. 

V.  Project  Review 

EPA  region  9  will  seek  to  work  with 
the  Federal  agencies  that  may  in  the 
future  provide  financial  assistance  to 
projects  within  the  boundaries  of  the 
Molokai  Sole  Source  Aquifer.  EPA  will 
seek  to  develop  agreements  with  other 
Federal  agencies  whereby  EPA  will  be 
notified  of  proposed  commitments  of 
Federal  financial  assistance  for  projects 
which  could  contaminate  the  aquifer.  In 
the  event  that  a  Federal  financially 
assisted  project  could  contaminate  the 
Molokai  Sole  Source  Aquifer  through  its 
recharge  zone  so  as  to  create  a  hazard 
to  public  health,  no  commitment  of 
Federal  financial  assistance  will  be 
made.  However,  a  commitment  for 
Federal  financial  assistance  may,  if 
authorized  under  another  provision  of 
law,  be  entered  into  to  plan  or  design 
the  project  to  insure  it  will  not 
contaminate  the  aquifer. 

Although  the  project  review  process 
cannot  be  delegated,  EPA  will  consider, 
to  the  maximum  extent  possible,  any 
existing  or  future  state,  tribal,  and  local 
control  mechanisms  in  protecting  the 
groundwater  quality  of  the  aquifer. 

VI.  Summary  of  Public  Comments 

EPA  received  six  letters  during  the 
comment  period.  Sixteen  people  spoke 
at  the  public  hearing  at  Kaunakakai, 
Molokai,  Hawaii  on  January  6,  1994.  Of 
those  who  expressed  an  opinion,  six 
supported  the  designation  of  a  Sole 
Source  Aquifer  for  Molokai,  whereas 
one  opposed  a  designation.  The  public's 
WTitten  and  oral  comments  are  hilly 
addressed  in  EPA's  Responsiveness 
Summary  which  is  available  to  the 
public  during  normal  business  hours  at 
EPA,  Water  Management  Division,  75 
Hawthorne  Street,  San  Francisco, 
CaUfomia. 

VII.  Economic  and  Regulatory  Impact 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  605(b),  I  hereby  certify  that  the 
attached  rule  will  not  have  a  significant 


impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  this 
certification,  the  term  "small  entity" 
shall  have  the  same  meaning  as  given  in 
Section  601  of  the  RFA.  This  action  is 
only  applicable  to  the  area  within  the 
boundaries  of  the  Molokai  Sole  Source 
Aquifer.  The  only  affected  entities  will 
be  those  businesses,  organizations,  or 
governmental  jurisdictions  that  request 
Federal  financial  assistance  for  projects 
which  have  the  potential  for 
contaminating  the  aquifer  so  as  to  create 
a  significant  hazard  to  public  health. 
EPA  does  not  expect  to  be  reviewing 
small,  isolated  commitments  of 
financial  assistance  on  an  individual 
basis;  accordingly,  the  number  of 
affected  small  entities  vn\l  be  minimal. 

For  those  small  entities  which  may  be 
subject  to  review,  the  impact  of  this 
action  will  not  be  significant.  For  most 
projects  subject  to  this  review,  a  ground 
water  impact  assessment  will  be 
required  pursuant  to  other  federal  laws, 
such  as  the  National  Environmental 
Pohcy  Act.  as  amended  (NEPA),  42 
U.S.C.  4321,  et  seq.  Integration  of  those 
related  reviews  with  Sole  Source 
Aquifer  review  will  allow  EPA  and 
other  federal  agencies  to  avoid  delay  or 
duplication  of  effort  in  approving 
financial  assistance,  thus  minimizing 
any  adverse  effect  on  those  small 
entities  which  are  affected.  Finally, 
today's  action  does  not  prevent  grants  of 
Federal  financial  assistance  which  may 
be  available  to  any  affected  small  entity 
in  order  to  pay  for  the  redesign  of  the 
project  to  assure  protection  of  the 
aquifer. 

Under  Executive  Order  12866.  EPA 
must  judge  whether  a  regulation  is 
"significant"  and  therefore  subject  to 
the  requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not 
significant  because  it  vrill  not  have  an 
annual  effect  of  $100  million  or  more  on 
the  economy,  will  not  cause  any  major 
increase  in  costs  or  prices,  and  will  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States  enterprises  to  compete 
in  domestic  or  export  markets.  This 
action  only  affects  the  area  within  the 
boundaries  of  the  Molokai  Sole  Source 
Aquifer.  As  a  result  of  this  action,  no 
commitment  of  Federal  financial 
assistance  (through  a  grant,  contract, 
loan  guarantee,  or  otherwise)  may  be 
entered  into  for  any  project  which  the 
Administrator  determines  may 
contaminate  such  aquifer  through  a 
recharge  zone  so  as  to  create  a 
significant  hazard  to  public  health,  but 
a  commitment  for  Federal  financial 
assistance  may,  if  authorized  under 
another  provision  of  law,  be  entered 


into  to  plan  or  design  the  project  to 
assure  that  it  will  not  so  contaminate 
the  aquifer. 

Dated:  April  14. 1994. 
John  Wise, 

Acting  Regional  Administrator. 
(PR  Doc.  94-10551  Filed  S-3-94;  8:45  am] 

BILUNO  CODE  KtO-60-f 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  94-420] 

Meeting  Held  To  Discuss  Role  of  Cable 
in  Proposed  Changes  to  the 
Emergency  Broadcast  System 

April  28.  1994. 

The  Federal  Communications 
Commission  is  nearing  completion  of  a 
rulemaking  proceeding  to  modernize  the 
present  Emergency  Broadcast  System 
(EBS),  Docket  FO  91-171  and  FO  91- 
301.  One  of  the  areas  under 
consideration  is  the  inclusion  of  cable 
television  systems  as  an  equal  partner 
with  broadcast  stations  in  a  new 
emergency  alerting  system.  On 
Wednesday,  April  27, 1994,  members  of 
the  Commission  staff  met  in 
Washington,  DC  with  some  of  the  cable 
television  equipment  manufacturers  and 
cable  operators  that  had  filed  comments 
in  the  docket  on  the  integration  of  cable 
systems  into  an  alerting  system. 

The  purpose  of  the  meeting  was  to 
attempt  to  clarify  and  further  document 
the  estimated  costs  of  emergency 
alerting  equipment  in  cable  systems. 
Such  costs  include  the  purchase  of 
equipment,  and  the  operation  of  such  an 
alerting  system  over  the  multi-channel 
cable  systems.  While  the  discussions 
centered  upon  comments  already  filed 
with  the  Commission,  it  was  hoped  that 
this  further  discussion  would  enhance 
the  Commission's  understanding  of  the 
nuances  and  details  for  cable 
implementation  of  an  alerting  system. 

An  audio  recording  of  the  meeting 
was  made  and  has  been  placed  in  the 
record  as  a  part  of  the  official 
proceeding  in  the  docket.  The  public 
and  all  interested  parties  are  invited  to 
review  this  recording  which  consists  of 
approximately  six  hours  of  discussion 
by  the  approximately  25  participants. 

For  further  information  contact  the 
EBS  staff  at  (202)  632-3906. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

|FR  Doc.  94-10656  Filed  5-3-94;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


I 


EMA-1005-DRJ 

(California;  Amencfment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 

j  Management  Agency  (FEM^). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
.  of  a  maior  disaster  for  the  State  of 
I  California  (FEMA-1005-DR),  dated 

October  28, 1993.  and  related 
;  determinations. 

EFFECTIVE  DATE:  April  25,  1994. 
■OR  FURTHER  INFORMATION  CONTACT: 
'auline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
ilmergency  Management  Agcncv. 

Washington.  DC  20472.  (202)  646-3606. 
JUPPLEMENTARY  INf  ORMATION:  Notice  is 
lereby  given  that  the  incident  period  for 

1  his  disaster  is  closed  effective  .April  22. 
994. 

Catalog  of  Fede.'al  Domestic  Assistance  No. 
'■  13.516,  Disaster  Assistance.) 
I  >.  Clay  liollister, 

.  hputy  Associate  Director.  Response  and 
,  lecovery  DirfHrtomte. 

FR  Doc.  94-10671  Filed  5-3-94;  845  am| 

I  lUlNO  CODE  S7t8-02-M 


FEMA-1020-OR1 


i 


eorgia;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FFJvtA). 

;action:  Notice. 

^ 

'SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Georgia  (FEMA-1020-DR).  dated  March 
31,  1994.  and  related  determinations. 
SFFECTiVE  DATE:  .April  25,  1994. 

JPOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C  Campt)ell,  Response  and 
Recovery  Directorate,  Federal 
Emergoncy  Management  Agency, 
Washington,  EX:  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
^ereby  given  that  the  incident  period  for 
"Vis  disaster  is  closed  eflective  Aoril  10, 
1994. 

italog  of  Federal  Domestic  Assistance  No. 
.516,  Disaster  Assistance.) 
i.  Clay  Hotlister, 
Deputy  Associate  Director.  Response  and 
Becovery  Directorate. 

|FR  Doc.  94-10672  Filed  5-3-94;  845  am) 
BtLUNO  cooc  trta-02-p 


[Docket  No.  FEMA-REP-10-OR-3] 

Oregon  WNP-2  Emergency  Response 
Plan  and  Guidelines 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  The  Region  X  Office  of  the 
Federal  Emergency  Management  Agency 
gives  notice  that  it  has  received  a 
radiological  emergency  response 
Manual  from  the  State  of  Oregon.  The 
Manual  contains  plans  which  support 
the  State  of  Oregon  and  plans  of  local 
govermnents  near  the  WNF-2  Nuclear 
Power  Plant  located  in  Benton  County, 
Washington. 

DATE  PLANS  RECEIVED:  .March  24,  1994. 
ADDRESSES:  We  invite  comments  on  the 
State  and  Local  plans  portion  of  the 
Manual  within  30  days  of  the  date  of 
this  notice.  Comments  should  be 
submitted  in  wn-iting  to  Lloyd  F.  Hara, 
Regional  Director.  FEM.A  Region  X, 
130-228th  Street  SW.,  Bothell, 
Washington  98021-9796,  (fa.x)  (206) 
487-4707.  a^id  to  the  Riiles  Docket 
Clerk,  Office  of  the  General  Counsel, 
Fe<ieral  Emergency  Management 
Agency,  500  C  Street  SW.,  room  840, 
Washington,  DC  20472,  (fax)  (202)  646- 
4536. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  E.  Moore,  TE  Team  Leader,  FEMA 
Region  X,  130  228th  Su-eet  SW.,  Bothell, 
Washington  98021-9796. 
SUPPLEMENTARY  INFORMATION:  For 
continued  operation  of  nuclear  power 
plants,  the  Nuclear  Regulatory 
Commission  requires  approved  lici.'nsee 
and  State  and  local  governments' 
radiological  emergency  response  plans. 
In  support  of  the  Federal  requirement 
for  emergency  response  plans,  44  CFR 
350,  Review  and  Approval  of  State  and 
Local  Radiological  Exnergency  Plans  and 
Preparedness,  describes  its  procedures 
for  review  and  approval  of  State  and 
local  governments'  radiological 
emergency  response  plans.  Pursuant  to 
44  CFR  350.7,  Application  by  State  for 
Review  and  Approval,  the  State  of 
Oregon  submitted  its  Radiological 
Emergency  Flan  for  the  State  of  Oregon 
and  Affected  Counties  to  the  Federal 
Emergency  Management  Agency,  Region 
X  Office,  for  review  and  approval  under 
44  CFR  part  350. 

Included  are  radiological  emergency 
response  plans  for  local  governments 
that  are  wholly  or  partially  within  the 
plume  exposure  pathway  emergency 
planning  zones  of  the  WNP-2  Nuclear 
Power  Plant.  The  Manual  covers: 

(1)  Oregon's  WNP-2  Emergency 
Response  Plan,  dated  December  1993, 


(2)  Oregon's  Hanford  Emergency 
Response  Flan,  and 

(3)  Guidelines  the  State  of  Oregon. 
Morrow  County,  and  I'matilla  County 
vyjll  use  to  implement  the  plans  in  a 
VVNP-2  and  Hanford  emergency.  On?gon 
is  not  requfibting  FEM.-\  review  of  the 
Oregon  Hanford  Plan  section. 

Copies  of  the  Manual  are  available  for 
review  a.nd  copying  at  the  FENL'\  Region 
X  Office,  or  they  will  be  made  available 
upon  request  in  accordance  with  the  fee 
schedule  for  FEM,\  Freedom  of 
Information  Act  requests,  as  set  out  m 
subpart  C  of  44  CFR  part  5.  There  are 
510  pages  in  this  document; 
reproduction  fees  are  SO.  10  per  page, 
payable  with  the  request  for  a  copy. 

44  CFR  350.10  also  calls  for  a  public 
meeting  prior  to  approval  of  the  plans. 
This  meeting  will  be  held  in  accordance 
with  44  CFR  350.10  in  Hermiston. 
Oregon,  in  advance  of  FTLMA  appi-nval. 

Dated:  April  14,  1994. 
Lloyd  F.  Mara, 
Regional  Director. 
|FR  Doc.  94-10670  Filed  5-3-94.  8  4't  air.) 

BILLING  CODE  67ie-.2(M> 


FEDERAL  MARITIME  COMMlSS!Of4 

Security  for  the  Protection  of  ttie 
Public  Financial  Responsibility  To 
Meet  Liability  Incurred  tor  Death  or 
Injury  to  Passengers  or  Oth?r  Persons 
on  Voyages;  Issuance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Ct^rtificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Pubhc  Law  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  45  CFR  part 
540,  as  amended: 

DoIphLi  Cruise  Line,  Inc.,  Ulysses 
Cruises,  Inc.  and  Compania  de 
Vapores  Seabreeze  S.A.,  901  South 
America  Way,  Miami.  Florida  33132 

Vessel:  SEABREEZE  1 

Dolphin  Cruise  Line,  Inc.,  Ulysses 
Cruises,  Inc.  and  Masefield  Company 
Limited,  901  South  America  Way, 
Miami,  Florida  33132 

Vessel:  DOLPHIN  IV 

Dated;  April  28, 1994. 

Joseph  C  Poiking. 

Secretory. 

IFR  Doc.  94-  10616  Filed  5-3-94;  8:45  ami 
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Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Issuance  of  Certificate  (Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certincate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  Part 
540.  as  amended: 
Dolphin  Cruise  Line,  Inc..  Ulysses 
Cruises.  Inc.  and  Compania  de 
Vapores  Seabreeze  S.A..  901  South 
America  Way.  Miami,  Florida  33132 
Vessel:  SEABREEZE  I 
Dolphin  Cruise  Line.  Inc..  Ulysses 
Cruises.  Inc.  and  Masefield  Company 
Limited.  901  South  America  Way. 
Miami,  Florida  33132 
Vessel:  DOLPHIN  IV 
Dated:  April  28.  1994. 
Joseph  C.  Polking, 
Secretary. 
[PR  Doc.  94-10617  Filed  5-3-94;  8:45  am) 

BILUNQ  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Melton  Bantc  Corp.;  Acquisition  of 
Companies  Engaged  In  Nonbanidng 
Activities 

Mellon  Bank  Corporation.  Pittsburgh, 
Pennsylvania  (applicant),  has  applied 
pursuant  to  Section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (BHC  Act)  (12 
U.S.C.  1843(c)(8))  and  §  225.23  of  the 
Board's  Regulation  Y  (12  CFR  225.23)  to 
acquire,  directly  or  indirectly,  all  of  the 
voting  securities  of  the  following 
directly  or  indirectly  held  subsidiaries 
of  the  Dreyfus  Corporation,  New  York, 
New  York  (Dreyfus): 

(1)  The  Dreyfus  Security  Savings 
Bank,  F.S.B.,  Paramus.  New  Jersey 
(DSSB).  a  federal  savings  bank  (insured 
by  the  FDIC.  Bank  Insurance  Fund),  and 
thereby  engage  in  operating  a  savings 
association  pursuant  to  12  CFR 
225.25(b)(9); 

(2)  The  Dreyfus  Trust  Company, 
Uniondale,  New  York  (DTC),  a  trust 
company  holding  a  limited  purpose 
charter  from  the  New  York  Department 
of  Banking,  and  thereby  engage  in 
operating  a  trust  company  pursuant  to 
12  CFR  225.25(b)(3); 

(3)  Dreyfus  Realty  Advisors,  Inc.,  New 
York,  New  York  and  Atlanta,  Georgia 
(DRA),  and  thereby  engage  in  certain 
investment  advisory  activities  related  to 
the  acquisition,  management,  and 


disposition  of  real  estate  and  real  estate- 
related  investments  (DRA  also  has  21 
wholly-owned  corporate  subsidiaries, 
each  of  which  acts  as  a  managing 
general  partner  in  certain  real  estate 
limited  or  general  partnerships);  and 

(4)  The  Truepenny  Corporation,  New 
York.  New  York  (Truepenny),  a  holding 
company  for  the  Trotwood  Corporation 
(Trotwood),  New  York,  New  York,  and 
thereby  engage  in  certain  community 
development  initiatives  and.  with  two 
of  their  subsidiaries  and  through  several 
partnerships,  in  a  real  estate 
development  project  in  New  York  City, 
known  as  the  Queens  West 
Redevelopment  Project. 

(5)  Dreyfus  Partnership  Management, 
Inc.,  New  York.  New  York  (DPM).  and 
thereby  ser\'e  as  a  non-managing  general 
partner  of  two  mutual  funds  organized 
as  limited  partnerships  which  are 
sponsored,  advised  and  managed  by 
Dreyfus; 

(6)  Major  Trading  Corporation,  New 
York.  New  York  (MTC).  and  thereby 
engage  primarily  in  investing  in 
securities,  including  shares  of  certain 
mutual  funds  advised  by  Dreyfus- 
affiliates;  and 

(7)  Dreyfus  Acquisition  Corporation. 
New  York.  New  York  (DAC).  and 
thereby  engage  in  making  equity  and 
debt  investments,  including  investments 
in  certain  mutual  funds  advised  by 
Dreyfus-affiliates  and  in  certain  limited 
partnerships. 

Applicant  proposes  to  acquire  the 
above  companies  simultaneously  with 
the  proposed  acquisition  of  Dreyfus  by 
its  subsidiar>',  Mellon  Bank,  N.A., 
which  has  filed  a  notice  with  the  Office 
of  the  Comptroller  of  the  Currency 
regarding  such  proposed  acquisition  of 
Drevfus.  Applicant  proposes  to  acquire 
DSSB,  DTC.  DRA.  DPM,  MTC,  and  DAC 
through  a  wholly  owned  subsidiary, 
MBC  Investments  Corporation  (MBC), 
and  to  acquire  Truepenny  directly. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may.  with  Board  approval,  engage  in 
any  activity  that  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
e.xpected  to  produce  public  benefits  that 
outweight  possible  adverse  effects. 


A  particular  activity  may  be  found  to 
meet  the  closely  related  to  banking  test 
if  it  is  demonstrated  that  banks  have 
generally  provided  the  proposed 
activity:  that  banks  generally  provide 
services  that  are  operationally  or 
functionally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity;  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 
National  courier  Assn  v.  Board  of 
Governors,  516  F.2d  1229. 1237  (DC  Cir. 
1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y  (49  FR  806.  January  6. 
(1984). 

In  order  to  satisfy  the  proper  incident 
to  banking  test,  section  4(c)(8)  of  the 
BHC  Act  requires  the  Board  to  find  that 
the  performance  of  the  activities  of  the 
subsidiaries  that  Applicant  proposes  to 
acquire  can  reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency  that 
outweight  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interest,  or  unsound  banking 
practices.  Applicant  believes  that  the 
proposed  activities  will  benefit  the 
public  by  enabling  Applicant  to  provide 
a  broader  range  of  services  to  its 
customers  and  thereby  enhance 
Applicant's  ability  to  compete  and 
expand  its  participation  in  the 
investment  advisory  business. 
Applicant  also  believes  that  the 
proposed  activities  will  not  result  in  any 
unsound  banking  practices  or  other 
adverse  effects. 

The  Board  has  previously  determined 
in  §§  225.25(b)(9)  and  225.25(b)(3)  of 
Regulation  Y  that  the  operation  of  a 
savings  association  and  a  trust 
company,  respectively,  are  actii^ities 
closely  related  to  banking  and 
permissible  for  bank  holding 
companies.  AppHcant  states  that  DSSB 
and  DTC  will  be  operated  in  accordance 
with  these  sections.  DSSB  operates  out 
of  a  principal  office  in  Paramus.  New 
Jersey,  has  a  branch  office  in  San 
Francisco.  California,  and  has  received 
approval  from  the  Office  of  Thrift 
Supervision  to  open  13  additional 
interstate  offices. 

Applicant  asserts  that  DRA's  real 
estate-related  investment  activities  are 
permissible  under  §  225.25(b)(4)  of 
Regulation  Y.  Applicant  has  committed 
that  DRA  will  cease  to  engage  in  any 
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activities  that  are  impermissible  for 
bank  holding  companies  or  their 
nonbank  subsidiaries  and  that  all 
subsidiaries  of  DRA  will  cease  to  engage 
in  impermissible  activities  or  be 
divested  within  2  years  after 
consummation  of  the  proposed 
transaction. 

According  to  Applicant,  the  direct 
and  indirect  investments  of  Truepenny 
and  Trotwood  are  authorized  under 
§  225.25(b)(6)  of  Regulation  Y  as  equity 
and  debt  investments  in  corporations  or 
projects  designed  primarily  to  promote 
community  welfare.  Applicant  asserts 
that  the  Queens  West  Redevelopment 
Project  is  designed  to  make  affordable 
housing  available  to  persons  of  lower 
middle  income  and  will  create 
significant  employment  opportunities 
for  low-  and  moderate-income 
communities. 

Applicant  contends  tliat  its  proposed 
investments  in  DPM,  MTC  and  DAC  are 
authorized  under  section  4(c)(7)  of  the 
BHC  Act,  which  permits  bank  holding 
companies  to  acquire  shares  of 
investment  companies  that  engage 
solely  in  acquiring  5  percent  or  less  of 
the  securities  of  other  companies.  With 
respect  to  the  role  of  DPM  as  non- 
managing  general  partner  to  2  mutual 
funds.  Applicant  claims  that  DPM 
engages  only  in  investment  activity 
permitted  by  section  4(c)(7)  of  the  BHC 
Act  and  that  the  managing  general 
partners  have  complete  and  exclusive 
control  over  the  management,  conduct 
and  operation  of  the  funds'  business. 
Applicant  commits  to  reduce  anv 
investment  of  DPM,  MTC  and  DAC  to 
below  the  5%  threshold  in  section 
4(c)(7)  of  the  BHC  Act.  including 
limited  partnership  interests  that  qualify- 
as  voting  securities  under  §  225. 2(p)  of 
Regulation  Y. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application  and 
does  not  represent  a  determination  by 
the>  Board  that  the  proposal  meets,  or  is 
likejy  to  meet,  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  not  later  than  May  30,  1994. 
Any  request  for  a  hearing  on  this 
application  must,  as  required  bv 
§  262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 


would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Cleveland. 

Board  of  Governors  of  the  Federal  Rcsen-e 
System.  April  28, 1994 

William  W.  Wiles, 

Secreary  of  the  Board. 

[FR  Doc.  94-10690  Filed  5-3-94;  8:45  ami 

BILLING  COOE  621(M>1-P-M 


GENERAL  SERVICES 
ADMINISTRATION 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Construction  of  the  Montgomery 
County,  Maryland,  Campus  for  the 
Headquarters  of  the  Food  and  Drug 
Administration 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  as  implemented  by  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508), 
and  the  General  Services 
Administration  (GSA)  guidelines  PBS  P 
1095.4B,  GSA  and  the  Food  and  Drug 
Administration  (FDA)  announce  their 
intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  the 
acquisition  of  350  to  400  acres  in 
Montgom.ery  County,  Maryland  for  the 
construction  of  2.1  million  occupiable 
square  feet  (osf)  of  office  and  laboratorv 
space  for  use  by  the  FDA  to  house 
approximately  5,645  employees  with 
5,415  parking  spaces.  Acquisition  of  this 
site  and  construction  of  this  facility  will 
provide  one  of  three  campuses  planned 
to  allow  FDA  to  consolidate  its 
facilities.  FDA  is  located  in  three 
buildings  within  the  District  of 
Columbia  and  35  buildings  in  Maryland. 

In  March  1994,  GSA  advertised  for 
expressions  of  interest  from  potential 
offerors  to  provide  the  required  site.  The 
site  is  to  accommodate  the  construction 
of  a  campus  for  the  Headquarters  of  the 
Food  and  Drug  Administration.  The  list 
of  sites  that  will  be  considered  as 
alternatives  in  the  EIS  are  as  follows 
(not  listed  in  order  of  preference): 

•  The  Clarksburg  Triangle  Site 

Approximately  535  acres  in 
Clarksburg,  Maryland,  (bounded  by 
Interstate  270,  Route  121/Clarksburg 
Road,  and  Old  Baltimore  Road). 


•  The  King  Farm  Site 

Approximately  355  acres  in  the 
vicinity  of  Gaithersburg  and  Rock\ille, 
Maryland,  (bounded  by  Route  355/ 
Frederick  Road,  Shady  Grove  Road. 
Gude  Drive  and  Interstate  270  at  Pir c  ard 
Drive). 

•  The  Marriott/Milestone  Site 

Approximately  443  acres  in 
Germantown,  Maryland,  (bounded  by 
Interstate  270,  Route  118/Germanto\vn 
Road,  and  Route  355/Frederick  Road). 

•  The  National  Geographic  Site 

Approxiniately  380  acres  in 
Gaithersburg,  Maryland,  (bounded  bv 
Route  28/Damestown  Road,  Great 
Seneca  Highway,  Route  124/Quince 
Orchard  Road,  and  Muddy  Branch 
Road). 

The  EIS  will  focus  en  the 
Government's  programmatic  needs  and 
potential  short  and  long-term  impacts 
that  may  result  from  new  construction. 
The  consulting  firms  of  Leo  A.  Dah  and 
Greenhomp  &  0'Ma:a  have  been 
retained  to  prepare  the  draft  and  firiHl 
EIS. 

GSA  will  initiate  a  scoping  process  for 
the  purpose  of  determining  the  scope  of 
issues  to  be  addressed  and  for 
identifying  the  significant  issues  related 
to  this  proposed  action  A  public 
scoping  meeting  will  be  held  on  Mav  16. 
1994,  at  7  p  m.  at  Rockville  High 
School.  2100  Baltimore  Road,  Rockville 
Marj'land. 

A  short,  formal  presentation  will 
precede  the  request  for  public 
comments.  GSA  and  FDA 
representatives  will  be  available  ai  this 
meeting  to  receive  com.ments  from  the 
public  regarding  issues  of  concern.  It  is 
important  that  Federal,  State,  and 
County  Agencies,  interested 
individuals,  and  groups  take  this 
opportunity  to  identify  environmf  ntaJ 
concerns  and  significant  issues  that 
should  be  addressed  by  the  EIS.  In  the 
interest  of  available  time,  each  speaker 
will  be  asked  to  limit  their  oral 
comments  to  five  (5)  minutes. 

Agencies  and  the  gen>;ral  public  are 
also  invited  and  encouraged  to  provide 
wTitten  comment  in  addition  to,  or  in 
lieu  of,  comments  at  the  public  meeting. 
To  be  most  helpful,  scoping  comments 
should  clearly  describe  specific  issues 
or  topics  which  the  commentator 
believes  the  EIS  should  address.  Written 
statements  concerning  the  altematr.es 
should  be  postmarked  no  later  than  lune 
6,  1994,  to  Mr.  Andrew  Dempster, 
Planning  Staff  (WPL)  room  7618. 
National  Capital  Region,  General 
Services  Administration.  Room  7618. 
7th  and  D  Streets,  SW.  Washingto,..  IX:, 
20407.  Telephone  (202)-708-5530. 
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Dated;  April  29.  1994. 
Mr.  lack  Finber^ 

Acting  Director.  NCB  Planning  Staff  (WPLj. 
IFR  Doc.  94-10673  Filed  S-3-94;  8:45  am) 

BILLING  CODE  6820-23-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

President's  Council  on  Physical 
Fitness  and  Sports 

agency:  Office  of  the  Assistant 
Secretary  for  Health,  HHS. 

ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  President's 
Council  on  Physical  Fitness  and  Sports. 
This  notice  also  describes  the  functions 
of  the  Coimcil.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory' 
Committee  Act. 

DATES:  To  be  detennined. 

ADDRESSES:  Tentative.  The  White  House 
Conference  Center,  Truman  Room,  3rd 
Floor.  726  Jackson  Place  N\V.. 
Washington.  DC  20500. 

FOR  FURTHER  INFORMATJON  CONTACT: 

Sandra  Perlmutler.  Executive  Director, 
President's  Council  on  Physical  Fitness 
and  Sports,  701  Pennsylvania  Ave., 
NW..  Suite  250,  Washington,  DC  20004 
202/272-3421. 

SUPPLEMENTARY  INFORMATION:  The 
President's  Council  on  Physical  Fitness 
and  Sports  operates  under  Executive 
Order  #12345,  as  amended,  and 
subsequent  orders.  The  functions  of  the 
Council  are:  (1)  To  advise  the  President 
and  Secretary  concerning  progress  made 
in  carrying  out  the  provisions  of  the 
Executive  Order  and  recommending  to 
the  President  and  Secretary,  as 
necessary,  actions  to  accelerate  progress; 
(2)  advise  the  President  and  the 
Secretary  on  matters  pertaining  to  the 
ways  and  means  of  enhancing 
opportunities  for  participation  in 
physical  fitness  and  sports  actions  to 
extend  and  improve  physical  activity 
programs  and  services;  (3)  advise  the 
President  and  Secretary  on  State,  local, 
and  private  actions  to  extend  and 
improve  physical  activity  programs  and 
services. 

The  Council  will  hold  this  meeting  to 
apprise  the  members  of  the  national 
program  en  physical  fitness  and  sports. 
t.i  report  on  ongoing  Council  initiatives. 
and  to  plan  for  future  directions. 


DatL'd;  April  29. 1994. 
Sandra  Perlmntter, 

Executive  Director,  President's  Council  on 

PhysicaJ  Fitness  and  Sports. 

IFR  Doc.  94-10674  Filed  5-3-94;  8:45  am) 

BILLING  CODE  4160-17-M 


Agency  for  Health  Care  Policy  and 
Research 

Notice  of  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  2),  announcement  is 
made  of  the  following  special  emphasis 
panel  scheduled  to  meet  during  the 
month  of  May  1994: 

Name:  Health  Care  Policy  and  Research 
SfHJcial  Emphasis  Panel. 

Dates  and  Times:  May  3-4.  1994,  9i)0  A.M. 
Place:  Ramada  Inn,  8400  Wisconsin  Avenue. 
Ambassador  1  Room,  Bethesda.  Maryland 
20814. 

This  meeting  will  be  closed  to  the  public. 

I'urfxjse:  The  Panel's  charge  is  to  provide 
advice  and  recommendations  to  the  Secretary 
and  to  the  Administrator,  Agency  for  Health 
Care  Policy  and  Research  (AHCPR),  regarding 
the  scientific  and  technical  merit  of  contract 
proposals  submitted  in  response  to  a  specific 
Request  for  Proposals  (PHS  94-2).  The 
purpose  of  this  contract,  entitled  Con.sumor 
Choices  and  Health  Care  Reform,  is  to 
develop  a  prototype  decision  support  system, 
workbook,  interactive  video,  or  other  tools 
for  consumers  to  use  in  selecting  health  care 
plans,  providers,  and  practitioners.  The 
prototype  should  focus  on  one  area  of. 
decision-maldng,  e.g.,  evaluation  of 
preventative  health  services.  The  final 
product  should  have  the  capacity  to  be 
adapted  for  new  categories  of  choices  related 
to  a  reformed  system  of  health  care. 

Agenda:  The  session  of  this  Panel  will  be 
devoted  entirely  to  the  technical  review  and 
evaluation  of  contract  profjosals  submitted  in 
rcspon.se  to  a  specific  Request  for  Proposals. 
The  Administrator,  AHCPR,  has  made  a 
formal  determination  that  this  meeting  will 
not  be  open  to  the  public.  This  is  necessary 
to  protect  the  free  exchange  of  views  and 
avoid  undue  interference  with  Panel  and 
Department  operations,  and  safeguard 
confidential  proprietary  information  and 
personal  information  concerning  individuals 
associated  with  the  proposals  that  may  be 
revealed  during  the  sessions.  This  is  in 
accordance  with  section  10(d)  of  the  Federal 
.^dvisoTy  Committee  .^ct,  5  U.S.C  Appendix 
2.  Department  regulations,  4  5  CFR  11.5(a)(6), 
and  procurement  regulations.  48  CFR 
315.604(d). 

Anyone  wishing  to  obtain  information 
regarding  this  meeting  should  contact  Anne 
R.  Bavier.  Center  for  General  Health  Services 
Extrainural  Research.  Division  of  Primary 
Care.  Agency  for  Health  Care  Policy  and 
Research,  Executive  Office  Center.  2101  E. 
Jefferson  Street,  Suite  502.  Rockville. 
Maryland  20652,  (301)  594-1357  extension 
129. 


Dated:  April  26.  1994. 
I.  Jarrett  Clinton. 
Administrator. 

IFR  Doc.  94-10604  Filed  5-3-94;  8:45  ami 
BILLING  CODE  41«0-00-P 

Centers  for  Disease  Control  and 
Prevention 

Meeting 

The  National  Center  for 
Environmental  Health  (NCEH),  Centers 
for  Disease  Control  and  Prevention 
(CDC),  announces  the  following 
meeting. 

Name:  Poverty-Associated  Mental 
Retardation  (PAMR)  Prevention  Technical 
Assistance  Workshop  for  Plaiming  Grant 
Recipients. 

Time  and  Date:  8:30  a.m.-4:30  p.m..  May 
10,  1994. 

Place:  Swissotel  Atlanta,  3391  Peachtroe 
Road,  NE.,  Atlanta.  Georgia  30326. 

Status:  Open  to  the  public;  limited  only  by 
the  space  available. 

Purpose:  The  primary  purpose  of  this 
workshop  is  to  provide  technical  assistance 
to  recipients  of  CDC  grants  as  they  plan 
programs  to  prevent  PAMR.  The  workshop  is 
not  designed  to  provide  general  information 
on  menial  retardation  or  on  prevention  of 
PAMR. 

SUPPLEMENTARY  INFORMATION:  The 
workshop  will  convent  a  group  of 
recipients  of  CDC  PAMR  Planning 
Grants. 

Seven  of  ever)'  1,000  ten-year  old 
children  suffer  from  mild  mental 
retardation,  and  three  of  every  1 ,000 
suffer  from  more  serious  mental 
retardation.  Poor  children,  especially 
those  whose  motliers  have  less  than  a 
high  school  education,  are  at  risk  of 
cognitive  delay  of  as  much  as  one 
standard  deviation  of  IQ  (15  points)  at 
age  three.  Studies  such  as  the  Infant 
Health  and  Development  Program  and 
the  Carolina  Abecedarian  Project  have 
proven  that  an  intensive  early  heaUh 
and  development  intervention  can 
prevent  or  reduce  as  much  as  two-thirds 
of  PAMR.  CDC  is  actively  involved  in 
research  and  planning  to  help  States 
develop  a  community-based  program  to 
prevent  PAMR. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Edward  A.  Brann,  M.D.. 
Chief.  Mental  Retardation  Prevention 
Section.  Developmental  Disabilities 
Branch,  Division  of  Birth  Defects  and 
Developmental  Disabilities,  NCEM,  CDC, 
Mailstop  F-15,  4770  Buford  Highway. 
NE..  Atlanta.  Georgia  30341-3724, 
telephone  404/488-7360. 
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Dated:  April  28, 1904. 
Robert  L.  Foster, 

^isi's/ jfif  Director  for  Special  Programs, 
Office  of  Program  Support,  Centers  for 
Dl^ie  Control  and  Prevention. 
IFR  Doc.  94-10642  Filed  5-3-94;  8:45  am] 
8t4MNG  CODE  41S3-18-M 


Food  and  Drjg  Administration 
IDJocket  No.  93N-0490] 

Public  Workshop  on  Improvements  in 
the  Drug  Master  File  System; 
Reopening  of  Comment  Period 

AOENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  reopening  of  comment 

period.  , 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  until 
June  3,  1994  the  comment  period  for  a 
notice  that  appeared  in  the  Federal 
Register  of  January  14.  1994  (59  FR 
2413).  The  document  annoimced  a 
pubhc  workshop  on  possible 
improvements  in  the  drag  master  file 
(EBvlF)  system.  This  action  is  basrd  on 
a  request  for  an  extension  of  the 
comment  period. 

DATES:  Written  comments  by  June  3, 
1994. 

AQORESSES:  Submit  written  comments 
regarding  the  workshop  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
an|d  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857.  Transcripts  and  summaries  of 
the  workshop  are  available  from  the 
Freedom  of  Information  Office  (HFI-35), 
Foiod  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
P.  Duffy.  Center  for  Drug  Evaluation  and 
Research  (HFD-635),  Food  and  Drug 
Administration.  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-0360. 
SUPPLEMENTARY  INFORMATION:  Ll  the 
Federal  Register  of  January  14,  1994  (59 
FR  2413),  FDA  announced  that  on 
January  31,  1994.  the  agency  would  be 
holding  a  public  workshop  on  possible 
improvements  in  the  DMF  system, 
especially  Type  II  DMF's,  which 
concern  drug  substances,  drug 
substance  intermediates,  and  materials 
used  in  their  preparation,  or  drug 
products.  The  workshop  focused  on 
alternative  ways  for  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  to 
review  Type  II  DMF's  for  drug 
substances  and  intermediates.  The 
agency  announced  that  it  would  accept 
data,  information,  or  views  on  this 
subject  until  March  14, 1994. 

Tne  International  Pharmaceutical 
Excipients  Council  (IPEC)  requested  that 


FDA  extend  the  comment  period  for  an 
additional  60  days.  IPEC  explained  that 
several  of  its  members  could  not  attend 
the  public  workshop  becauseof  a 
scheduling  conflict  with  the  U.S. 
Pharmacopeia's  Second  Open 
Conference  on  Excipient  Harmonization 
and  that  the  members  are  revievving  the 
transcripf  and  summary  of  the 
workshop. 

The  purpose  of  reopening  the 
comment  period  is  to  provide  an 
opportunity  for  interested  persons  to 
submit  comments  for  review  by  CDER  in 
considering  possible  improvements  in 
the  DMF  system.  FDA  believes  that 
reopening  the  comment  period  until 
June  3, 1994,  provides  sufficient 
opportunity  to  comment  on  the 
workshop  transcript  and  summary. 

Interested  persons  may,  on  or  before 
June  3, 1994.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  notice. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  April  26. 1994. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  04-10606  Filed  5-3-94;  845  am| 

BILUNQ  CODE  4ie0-0t-f 


Health  Care  Financing  Administration 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
Clearance 

AGENCY:  Heahh  Care  Financing 
-Administration.  HHS. 

The  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services  (HHS),  has 
submitted  to  OMB  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Public  Law 
96-511). 

1.  Type  of  Request:  New;  Title  of 
Information  Collection:  Clinical 
Laboratory'  Improvement  Amendments 
(CLIA),  Flexible  Survey  Protocol  Form; 
Fonn  No.:  HCFA-667;  L^se;  This  form 
will  be  used  for  laboratories  that  are 
nonwaived.  nonaccredited.  and 
considered  low  risk  by  HCFA,  in  lieu  of 
onsite  inspection  for  the  first  survey 
cycle.  This  checklist  is  designed  to 
screen  laboratories  and  alert  HCFA  to 
any  facility  where  an  onsite  inspection 
is  vital;  Frequency:  Biermially; 


Fcspcnder.ts:  State  or  local 
governments,  Federal  agencies  or 
employees,  small  businesses  or 
organizslions,  and  nonprofit 
institution-;;  Estimated  Number  of 
Response^:  l.OOO;  Average  Hours  Ptr 
Response:  1.5;  Tote!  Estimated  Bi:ruc;i 
Hours;  1.500. 

-    2.  Type  of  Request:  Extc  nsion ;  T/Jf  of 
Informoticn  Collection:  Application  for 
Health  Ins'.irance  Benefits  Under 
Medicare  for  Individual  With  Chrc;iic 
Renal  Disease;  Form  No.:  HCFA -4 3; 
Use:  The  law  requires  the  filing  oi  tn 
application  to  establish  Medicare 
entitlement  based  on  end  stage  renal 
disease.  This  form  is  the  appUcation 
form  used  to  obtain  information  needed 
to  determine  Medicare  eligibility  It 
guides  district  office  personnel  in 
securing  trie  required  development  and 
becomes  a  permanent  part  of  the  claims 
file;  Frequency:  On  occasion; 
Respondents:  Individuals  or 
households;  Estimated  Number  of 
Responses:  21.000;  Average  Hours  Ptr 
Response:  .43;  Total  Estimated  Burden 
Hours:  9,030. 

3.  Type  of  Request:  Reinstatempnt; 
Title  of  Information  Collection: 
Medicare  Qualification  Statement  for 
Federal  Employees;  Form  No.:  HCFA- 
565;  L^se:  Information  is  required  on 
individuals  filing  for  hospital  insurance 
benefits  (Part  A)  based  on  their  Federal 
employment.  This  information  is 
required  in  order  to  determine  if  ihey 
can  get  "deemed"  quarters  for  work 
prior  to  1933  to  qualify  for  free  Part  A; 
Frequency:  One  time  only;  Respondents: 
Individuals  or  households;  Estimated 
Number  of  Responses:  4,300;  Average 
Hours  Per  Response:  .17;  Total 
Estimated  Burden  Hours:  731. 

4.  Ty-pe  cf  Request.  Reinstatement; 
Tjtye  of  Information  Collection. 
.Mtending  Physician's  Statement  and 
Dociimentation  of  Medicare  Emergency; 
Fonn  No.:  HCFA-1 77 1 ;  Use:  This  form' 
is  used  to  di>cument  the  attending 
physician's  statement  that  the 
hospitalization  was  required  due  to  an 
emergency  and  give  clinical  support  for 
the  claim;  Frequency:  On  occasion; 
Respondents:  Businesses  or  other  for 
profit;  Estimated  Number  of  Responses: 
1,700;  Average  Hours  Per  Response:  .25; 
Total  Estimated  Burden  Hours:  425. 

5.  Type  o//?egues/.  Reinstatement; 
Title  of  Information  Collection:  Rc^^uest 
for  Part  B  Medicare  Hearing  by  an 
Administrative  Law  Judge;  Form  No  : 
HCFA-5011B;  L/se;  This  fonn  is  used  by 
the  beneficiary  or  other  qualified 
appellant  to  request  a  hearing  by  an 
Administrative  Law  Judge  if  the  cgrri.'r 
hearing  decision  fails  to  satisfy  the 
claimant;  Frequency:  On  occasion; 
Respondents:  Businesses  or  other  for 
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profit,  individuals  or  households; 
Estimated  Number  of  Responses: 
10.000;  Average  Hours  Per  Response: 
.25;  Total  Estimated  Burden  Hours: 
2.500. 

6.  Type  of  Request:  Reinstatement; 
Title  of  Information  Collection:  Request 
for  Part  A  Medicare  Hearing  by  an 
Administrative  Law  Judge;  Form  No.: 
HCFA-5011A;  Use:  This  form  is  used  by 
the  beneficiary  or  other  qualified 
appellant  to  request  a  hearing  by  an 
Administrative  Law  Judge  if  the  carrier 
hearing  decision  fails  to  satisfy  the 
claimant;  Frequency:  On  occasion; 
Respondents:  Businesses  or  other  for 
profit,  individuals  or  households; 
Estimated  Number  of  Responses: 
10,000;  Average  Hours  Per  Response: 
.25;  Total  Estimated  Burden  Hours: 
2.500. 

7.  Tyj>€  of  Request:  New;  Title  of 
Information  Collection:  Clinical 
Laboratory  Improvement  Amendments 
(CLL\)  Adverse  Action  Extract;  Form 
No.:  HCFA-462;  Use:  The  CLL\  Adverse 
Action  Extract  will  be  used  by  HCFA 
surveyors  (State  health  department 
surveyors  and  other  HCFA  agents)  to 
record  the  adverse  actions  imposed 
against  a  laboratory.  The  form  will  also 
serve  to  track  dates  of  the  imposition  of 
adverse  actions,  dates  on  which  a 
laboratory  corrects  deficiencies,  and  all 
appeals  activity;  Frequency:  Biennially 
or  when  adverse  actions  are  imposed 
against  a  laboratory;  Respondents:  State 
or  local  governments.  Federal  agencies 
or  employees,  nonprofit  institutions, 
small  businesses  or  organizations; 
Estimated  Number  of  Responses:  2,500 
(reporting)  52  States  (recordkeeping); 
Average  Hours  Per  Response:  2.25 
(reporting),  1.90  (recordkeeping);  Total 
Estimated  Burden  Hours:  5,724. 

8.  Type  of  Request:  New;  Title  of 
Information  Collection:  Medicare  and 
Medicaid  Coverage  Data  Bank  Reports; 
Fonn  No.:  HCFA-163;  Use:  Employers 
are  required  to  report  information  on 
individuals  covered  by  the  employer's 
group  health  plans  to  a  data  bank 
established  by  HHS.  Information  will  be 
used  to  further  purposes  of  Medicare 
Secondary  Payer  and  Medicaid  Third 
Party  Liability  provisions  of  the  Social 
Security  Act;  Frequency:  Annually; 
Respondents:  State  or  local 
governments.  Federal  agencies  or 
employees,  nonprofit  institutions,  small 
businesses  or  organizations,  individuals 
or  households;  Estimated  Number  of 
Responses:  120,000,000  (reporting), 
10.000  (recordkeeping);  Average  Hours 
Par  Response:  3.89  seconds  (reporting). 
100  hours  (recordkeeping);  Total 
Estimated  Burden  Hours:  2,300,000. 

Additional  Information  or  Comments; 
Cull  the  Reports  Clrarance  Office  on 


(410)  966-5536  for  copies  of  tlie 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt,  New- 
Executive  Office  Building,  Room  3001. 
Washington.  DC  20503 

Dated:  April  25,  1934. 
Jphn  A.  Streh, 

Director,  Management  Planning  and  Anal^yis 
Staff.  Office  of  Financial  and  Human 
Resources.  Health  Care  Financing 
Administration. 

[PR  Doc,  94-10635  Filed  5-3-94:  8  45  am] 

BILUNG  CODE  4120-03-P 


National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Meeting 

Pursuant  to  PuLUc  Law  92-463. 
notice  is  hereby  given  of  a  meeting  of 
the  Division  of  Research  Grants 
Behavioral  and  Neurosciences  Special 
Emphasis  Panel. 

Tne  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(4)  and  552b(c)(6).  Title  5. 
U.S.C.  and  section  10(d)  of  Public  Law 
92-463.  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications  in  the  various  areas  and 
disciplines  related  to  behavior  and 
neuroscience.  These  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management.  Division,  of  Research 
Grants.  Westwood  Building.  National 
Institutes  of  Health.  Bcthesda,  Maryland 
20892,  telephone  301-594-7265,  will 
fiuTiish  summaries  of  the  meeting  and 
roster  of  panel  members. 

Meeting  To  Review  Individual  Grant 
Applications 

Scientific  Review  Administrator:  Dr. 
Joseph  Kimm  (301)  594-7257. 

Date  of  Meeting:  May  4,  1994, 

Place  of  Meeting:  Westwood  Bldg,  Rm 
309A,  NIH,  Bcthesda.  MD.  (Telephone 
C^anference) 

Time  of  Meeting:  10  am, 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos,  93, .106,  93.333.  93.337.  93.303- 
93.396,  93,837-93,844.  93.846-93,878. 
93,892.  93,893.  National  Institutes  of  Health. 
HHS) 


Dated:  April  20. 1994, 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  94-10725  Filed  5-3-94;  8:45  ami 
BILUNO  CODE  414(MI1-M 


National  Heart,  Lung,  and  Blood 
Institute;  Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  NHLBI  SEP  on 
Mammalian  Genotyping  Service 
Contract.  May  10. 1994,  Holiday  Lnn, 
Bethesda.  Maryland  which  was 
published  in  the  Federal  Register  on 
April  22.  (59  FR  19194). 

This  SEP  was  to  have  convened  at  8 
a.m.  on  May  10.  but  has  been  changed 
to  8:00  p.m.  on  May  9.  Holiday  lim. 
Bethesda.  Maryland. 

The  meeting  will  be  closed  from  8:00 
p.m.  on  May  9,  to  adjournment  on  May 
10,  for  the  review  and  evaluation  of 
contract  proposals. 

Dated:  April  28, 1994. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  94-10724  Filed  5-3-94;  8:45  am| 

BILLING  CODE  4140-01-M 


Public  Health  Services 

[09O5-ZA533 

Announcement  of  Availability  of  Funds 
for  Family  Planning  Service  Grants 

agency:  Public  Health  Service,  HHS. 
action:  Notice. 

SUMMARY:  The  Office  of  Population 
Affairs  announces  the  availability  of 
funds  for  FY  1995  family  planning 
services  grant  projects  under  the 
authority  of  Title  X  of  the  Public  Health 
Service  Act  (42  U.S.C.  300,  at  seq.)  and 
solicits  applications  for  competing  grant 
awards  to  serve  the  areas  and/or 
populations  set  out  below. 

OMB  Catalog  of  Federal  Domestic  Assistance. 
13.217 

DATES:  Application  due  dates  vary.  See 
SUPPLEMENTARY  INFORMATION  below. 

ADDRESSES:  Additional  information  may 
be  obtained  from  and  completed 
applications  should  be  sent  to  the 
appropriate  Regional  Health 
Administrator  at  the  address  below: 

Region  I 

(Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  Rhode  Island, 
Vermont):  DHHS/PHS  Region  I,  John  F. 
Kennedy  Federal  Building,  Government 
Center,  room  1400,  Boston,  MA  02203 


Region  II 

(New  Jersey,  New  York,  Puerto  Rico, 
Virgin  Islands):  DHHS/PHS  Region  II,  26 
Federal  Plaza,  room  3337,  New  York. 
NY  10278. 

Region  III 

(Delav/are,  District  of  Columbia, 
Maryland,  Pennsylvania,  Virginia,  W. 
VL'ginia):  DHHS/PHS  Region  III,  3535 
Market  Street,  Philadelphia,  PA  19101. 

Region  /V 

(Alabama,  Florida,  Georgia,  Kentucky, 
Mississippi,  N.  Carolina,  S.  Carolina, 
Tennessee):  DHHS/PHS  Region  IV,  101 

Marietta  Tower,  suite  1106,  Atlanta,  GA 

)P323. 

legion  V 

(Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  Wisconsin):  DHHS/ 
PHS  Region  V,  105  West  Adams  Street, 
1 7th  floor,  Chicago,  IL  60603. 

Region  VI 

(Arkansas,  Louisiana,  New  Mexico, 
Oklahoma.  Texas):  DHHS/PHS  Region 
yi,  1200  Main  Tower  Building,  room 
JBOO,  Dallas,  TX  75202. 

Region  1-7/ 

(Iowa,  Kansas,  Missouri.  Nebraska): 
tJHHS/PHS  Region  Vn.  601  East  12th 
Street,  5th  Fl.  W..  Kansas  City,  MO 
4106. 
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legion  VIII 

(Colorado,  Montana,  N.  Dakota,  S. 
Dakota,  Utah,  Wyoming):  DHHS/PHS 
Region  Vin,  1961  Stout  Street.  Denver, 
CO  80294. 

Region  IX 

(Arizona,  California,  Hawaii,  Nevada, 
Commonwealth  of  the  Northern  Mariana 
Islands,  American  Samoa,  Guam, 
Republic  of  Palau,  Federated  States  of 
Micronesia,  Republic  of  the  Marshall 
Islands):  DHHS/PHS  Region  IX.  50 
United  Nations  Plaza,  room  327,  San 
Francisco.  CA  94102. 

Region  X 

(Alaska.  Ideiho,  Oregon.  Washington): 
DHHS/PHS  Region  X.  Blanchard  Plaza, 
2201  Sixth  Avenue.  M/S  RX-20.  Seattle, 
WA  98121. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regional  Grants  Management  Officers: 
Region  I,  Mary  O'Brien— 617/565-1482; 
Region  II.  Steven  Wong— 212/264-4496; 
Region  III.  Marty  Bree— 215/596-6653; 
Region  rv.  Wayne  Cutchins — 404/331- 
2597;  Region  V.  Lawrence  Poole— 312/ 
353-8700;  Region  VI.  Joyce  Bailey— 
214/767-3879;  Region  VII.  Michael 
Rowland— 816/426-2924;  Region  VIII. 
Susan  A.  Jaworowski— 303/844-4461; 


Region  IX,  Howard  F.  (Al)  Tevis — 415/ 
556-8233;  Region  X,  Jim  Tipton— 206/ 
615-2473. 

Regional  Program  Consultants  for 
Family  Planning:  Region  I,  James 
SUker— 617/565-1452;  Region  II,  Eileen 
Connolly— 212/264-2571;  Region  III, 
Elizabeth  Reed— 215/596-6686;  Region 
IV,  Christino  Rodringuez — 404/331- 
5254;  Region  V,  George  Hockenbcrry — 
312/353-1700;  Region  VI.  Paul  Smith— 
214/767-3072;  Region  VU.  Susan 
Moskosky— 816/426-2924;  Region  VIII. 
John  J.  McCarthy.  Jr.— 303/844-5955; 
Region  IX.  James  Hauser— 415/556- 
7117;  Region  X,  Vivian  Lee— 206/615- 
2501. 

SUPPLEMENTARY  INFORMATION:  Title  X  of 
the  Public  Health  Service  Act.  42  U.S.C. 
300,  et  seq.,  authorizes  the  Secretary  of 
Health  and  Human  Services  (HHS)  to 
award  grants  to  public  or  private 
nonprofit  entities  to  assist  in  the 
establishment  and  operation  of 
voluntary  family  planning  projects  to 
provide  a  broad  range  of  acceptable  and 
effective  family  planning  methods  and 
services  (including  natiiral  family 
planning  methods,  infertility  services, 
and  services  for  adolescents).  The 
statute  requires  that,  to  the  extent 
practicable,  entities  shall  encourage 
family  participation.  Also.  Title  X  funds 
may  not  be  used  in  programs  where 
abortion  is  a  method  of  family  planning. 
Implementing  regulations  appear  at  42 
CFR  part  59  subpart  A. 

On  February  5.  1993,  HHS  published 
at  58  FR  7462  an  interim  rule  that 
suspends  the  1988  Title  X  rules 
(popularly  known  as  the  "Gag  Rule"), 
pending  the  promulgation  of  new 
regulations.  The  principle  effect  of  this 
action  was  to  suspend  the  definitions  of 
"family  planning."  "grantees," 
"prenatal  care,"  "Title  X."  "Title  X 
Program,"  and  "Title  X  Project" 
presently  found  at  42  CFR  59.2  and  42 
CFR  59.7-59.10.  Proposed  rules  were 
also  published  at  58  FR  7464  on  the 
same  date.  During  the  pendency  of 
rulemaking,  the  compliance  standards 
that  were  in  effect  prior  to  the  issuance 
of  the  1988  rule,  including  those  set  out 
in  the  1981  Family  Planning  Guidelines, 
will  be  used  to  administer  the  program. 
Copies  of  the  pre-1988  compliance 
standards  are  available  from  the 
Regional  Program  Consultants  Hsted 
above. 

The  Title  X  program  has  established 
these  five  priorities: 

(1)  E.xpansion  of  current  clinic  sites 
and  development  of  new  clinics  in  high- 
need  areas; 

(2)  Outreach  to  low-income  women, 
adolescents  and  persons  at  high  risk  of 
unintended  pregnancy  or  infection  with 


STD  (including  HIV)  not  now  receiving 
family  planning  services; 

(3)  Increased  emphasis  on  services  to 
adolescents,  including  enhanced 
counsehng  as  well  as  new  service 
arrangements  for  providing  services  to 
teens; 

(4)  Increased  focus  on  quality  and 
comprehensiveness  of  services, 
including  treatment  of  STDs,  screening 
for  cer\-ical  and  breast  cancer,  substance 
abuse  counseling,  and  counseling  on 
avoidance  of  high  risk  behavior  which 
may  place  clients  at  risk  for  STD  and 
HIV;  and 

(5)  Increased  emphasis  on  training 
and  retention  of  family  planning  nurse 
practitioners,  particularly  minority 
mirse  practitioners  and  those  working  in 
clincis  serving  high-need  populations. 

These  program  priorities  represent 
overriding  goals  which  are  being 
pursued  to  the  extent  that  funding 
increases  or  increases  in  program 
efficiency  allow.  Some  funding  may  be 
available  to  Title  X  grantees  to  improve 
and  expand  services. 

The  Administration's  FY  1995  budget 
request  for  this  program  is  $199  million. 
This  amount  represents  a  10  percent 
increase  over  the  appropriation  for  FY 

1994  of  $181  million,  of  which  $168 
milhon  will  be  made  available  to  Title 
X  service  grantees.  Approximately  16 
percent  of  the  funds  appropriated  for  FY 

1995  and  made  available  to  Title  X 
service  grantees  will  be  used  for 
competing  grants.  The  remaining  funds 
will  be  used  for  non-competing 
continuation  grants.  This  program 
announcement  is  subject  to  the 
appropriation  of  funds  and  is  a 
contingency  action  being  taken  to 
ensure  that,  should  funds  become 
available  for  this  purpose,  they  can  be 
awarded  in  a  timely  fashion  consistent 
with  the  needs  of  the  program  as  well 
as  to  provide  for  the  distribution  of 
funds  throughout  the  fiscal  year.  Since 
the  precise  funding  levels  for  FY  1995 
are  uncertain  at  this  point,  the  funding 
levels  set  out  below  are  based  on  the  FY 
1993  appropriation  level.  However,  it  is 
expected  that  funding  levels  will  be 
increased  if  tlie  appropriation  for  FY 
1995  increases. 

Approximately  $168  million  will  be 
awarded  nationwide  during  FY  1994  for 
Title  X  services.  The  entire  $168  milUon 
will  be  allocated  among  the  10  DHHS 
regions,  and  will  be  in  turn  awarded  to 
public  and  private  non-profit  agencies 
located  within  the  regions.  Each 
regional  office  is  responsible  for 
evaluating  applications,  establishing 
priorities,  and  setting  funding  levels 
according  to  criteria  in  42  CFR  59.11. 

This  notice  announces  the  availability 
of  funds  to  provide  family  planning 
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services  in  11  States.  Washington.  DC 
and  Guam.  Competing  grant 
applications  are  invited  for  the 
following  areas: 


Populations  or  areas  to  be  served 


Numt»r  of 

grarrts  to  be 

awarded 


FY  1993 
funding  level 


Application 
due  date 


Grant 

funding 

date 


Region  II: 

New  York,  excluding  New  York  City 

Region  III: 

Washington.  DC 

Region  V: 

Indiana 

Michigan 

Minnesota 

Wisconsin 

Region  VI: 

Arkansas  „ 

New  Mexico 

Region  VII: 

Kansas,  excluding  Wyandotte  County 

Wyandotte  County,  KS 

Region  VIII: 

Larimer  County,  CO 

Region  IX: 

Guam  .„ 

Region  X: 

kjaho  . 

Alaska  Natives  residing  in  the  Yukon  and  Kuskokwim  River  area 

Total  


$6,429,872 

635,080 

3.616,959 
4.341,358 
1.723,066 
2.533,949 

2.561,144 
1,727.124 

1.439,100 
167,900 

128.122 

143.633 

921.574 
80.000 


3/1/95 

9/1/94 

10/1/94 

12/1/94 

9/1/94 

11/1/94 

11/1/94 
9/1/94 

3/1/95 
8/1/94 

9/1/94 

3/1/95 

4/1/95 
4/1/95 


7/1/95 

1/1/95 

2/1/95 
4/1/95 
1/1/95 
3/1/95 

3/1/95 
1/1/95 

7/1/95 
12/1/94 

1/1/95 

7/1/95 

7/1/95 
7/1/95 


14 
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Applications  must  be  postmarked  or, 
if  not  mailed,  received  at  the 
appropriate  Grants  Management  Office 
no  later  than  close  of  business  on 
application  due  dates  listed  above. 
Private  metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing. 
Applications  which  are  postmarked  or, 
if  not  sent  by  U.S.  mail,  delivered  to  the 
appropriate  Grants  Management  Office 
later  than  the  application  due  date  will 
be  judged  late  and  will  not  be  accepted 
for  review.  (Applicants  should  request  a 
legibly  dated  postmark  fi-om  the  U.S. 
Postal  Service.)  Applications  which  do 
not  conform  to  the  requirements  of  this 
program  announcement  or  do  not  meet 
the  applicable  regulatory  requirements 
at  42  CFR  part  59,  subpart  A  will  not  be 
accepted  for  review.  Applicants  will  be 
so  notified,and  the  applications  will  be 
returned. 

Applications  will  be  evaluated  on  the 
following  criteria: 

(1)  The  number  of  patients  and,  in 
particular,  the  number  of  low-income 
patients  to  be  served; 

(2)  The  extent  to  which  family 
planning  services  are  needed  locally; 

(3)  The  relative  need  of  the  applicant; 

(4)  The  capacity  of  the  applicant  to 
make  rapid  and  effective  use  of  the 
Federal  assistance; 

(5)  The  adequacy  of  the  applicant's 
facilities  and  staff; 

(6)  The  relative  availability  of  non- 
Federal  resources  within  the  community 


to  be  served  and  the  degree  to  which 
those  resources  are  committed  to  the 
project;  and 

(7)  The  degree  to  which  the  project 
plan  adequately  provides  for  the 
requirements  set  forth  in  the  Title  X 
regulations. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  This  announcement  is 
related  to  the  priority  areas  of  Family 
Planning.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report:  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report:  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Docxmients.  Government  Printing 
Office.  Washington.  DC  20402-9325 
(Telephone  (202)  783-3238). 

The  PubUc  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Application  Requirements 

Applications  kits  (including  the 
application  form,  PHS  5161)  and 
technical  assistance  for  preparing 


proposals  are  available  from  the  regional 
offices.  An  application  must  contain: 

(1)  A  narrative  description  of  the 
project  and  the  maimer  in  which  the 
applicant  intends  to  conduct  it  in  order 
to  carry  out  the  requirements  of  the  law 
and  regulations; 

(2)  A  budget  that  includes  an  estimate 
of  project  income  and  costs,  with 
justification  for  the  amount  of  grant 
funds  requested; 

(3)  A  description  of  the  standards  and 
qualifications  that  will  be  required  for 
all  personnel  and  facilities  to  be  used  by 
the  project:  and 

(4)  Such  other  pertinent  information 
as  may  be  required  by  the  Secretary  as 
specified  in  the  application  kit.  In 
preparing  an  application,  applicants 
should  respond  to  all  applicable 
regulatory  requirements.  (The 
information  collections  contained  in 
this  notice  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  control  number  0937-0189.) 

Application  Review  and  Evaluation 

Each  regional  office  is  responsible  for 
establishing  its  own  review  process. 
Applications  must  be  submitted  to  the 
appropriate  regional  office  at  the 
address  listed  above.  Staff  are  available 
to  answer  questions  and  provide  limited 
technical  assistance  in  the  preparation 
of  grant  applications. 
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3rant  Awards 

Grant  projects  are  generally  approved 
or  3  to  5  years  with  an  annual  non- 
I  :ompetitive  review  of  a  continuation 
ipplication  to  obtain  continued  support. 
>Jon-competing  continuation  awards  are 
I  ubject  to  factors  such  as  the  project 
1  naking  satisfactory  progress  and  the 
iivailabihty  of  funds.  In  all  cases, 
(  ontinuation  awards  require  a 
etermination  by  HHS  that  continued 
unding  is  in  the  best  interest  of  the 
'ederal  Government. 

Review  Under  Executive  Order  12372 

Applicants  under  this  announcement 
1  re  subject  to  the  review  requirements  of 
Ibieculive  Order  12372.  State  Review  of 
i  pplications  for  Federal  Financial 
iissislance.  as  implemented  by  45  CFR 
jiart  100.  As  soon  as  possible,  the 
£  pplicant  should  discuss  the  project 
\  dth  the  State  Single  Point  of  Contact 
[  3POC)  lor  each  State  to  be  served.  The 
E  pplication  kit  contains  the  currently 
:  vailable  hsting  of  the  SPOCs  which 
:  ave  elected  to  be  informed  of  the 
s  ubmission  of  applications.  For  those 
!  tales  not  represented  on  the  listing. 
'  irther  inquiries  should  be  made  by  the 
!  aplicant  regarding  the  submission  to 
le  Grants  Management  Office  of  the 
ppropriate  region.  State  Single  Point  of 
!ontact  comments  must  be  received  by 
the  regional  office  30  days  prior  to  the 
funding  date  to  be  considered. 

When  final  funding  decisions  have 
been  made,  each  applicant  will  be 
notified  by  letter  of  the  outcome  of  its 
epplication.  Tne  official  document 
notifying  an  applicant  that  a  project 
epplication  has  been  approved  for 
funding  is  the  Notice  of  Grant  Award, 
which  specifies  to  the  grantee  the 
Wnount  of  money  awarded,  the  purpose 
of  the  grant,  and  terms  and  conditions 
of  the  grant  award. 
■  Gerald  J.  Bennett, 

Acting  Deputy  Assistance  Secretary  for 
Population  Affairs. 

iPR  Doc.  04-10658  Filed  5-^-94;  8:45  ami 
BILLING  CODE  «1&»-17-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Minority  Fellowship  Program 

agency:  Center  for  Mental  Health 
Services.  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA).  HHS. 
ACTION:  Notice  of  intent  to  award  a 
competing  renewal  clinical  training 
gp^Jit  for  the  Minority  Fellowship 
Program  (MFP)  to  the  American 
Psychological  Association. 


SUMMARY:  The  Center  for  Mental  Health 
Services  (CMHS)  is  publishing  this 
notice  to  provide  information  to  the 
public  of  its  intent  to  award  a  competing 
renewal  MFP  grant  award  to  the 
American  Psychological  Association  for 
the  clinical  training  of  psychology 
students  who  are  ethnic  minorities  for 
entry  into  service  careers  in  mental  and 
addictive  health  areas.  The  project 
period  for  the  competing  renewal  grant 
is  anticipated  to  be  th-ree  years.  The  first 
year's  award  will  be  approximately 
5266,000.  This  is  not  a  general  request 
for  applications.  The  competitive 
renewal  clinical  training  grant  will  only 
be  made  to  the  American  Psychological 
Association. 

AUTHORITY:  The  award  will  be  made 
under  the  authority  of  section  303  of  the 
Public  Health  Service  (PHS)  Act.  The 
authority  to  administer  this  program  has 
been  delegateti  to  the  Director.  CMHS. 
The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
93.244. 

BACKGROUND:  CMHS  has  the 
responsibihty  for  mental  health 
workforce  development,  including  the 
clinical  training  of  mental  health 
professionals  concerned  with  the 
treatment  of  underserved  priority 
populations:  Seriously  mentally  ill 
adults;  seriously  emotionally  disturbed 
children;  and  elderly,  ethnic  minorities 
and  rural  populations  with  mental 
disorders;  and  individuals  with  co- 
occurring  mental  and  addictive 
disorders.  CMHS  also  has  responsibility 
for  training  ethnic  minorities  to  become 
mental  health  professionals,  which  is  a 
very  significant  task  in  light  of  the  gap 
between  the  growing  ethnic  minority 
populations  requiring  mental  health 
services  (approaching  25%  of  the  total 
population)  and  the  much  smaller 
number  of  ethnic  minority  mental 
health  professionals  {less  Lhan  10%  of 
the  total). 

Over  the  past  several  decades,  the 
Federal  mental  health  clinical  training 
program  at  NIMH  (and  currently  at 
CIVlHS)  has  addressed  this  gap  primarily 
by  attempting  to  increase  the  numbers 
of  ethnic  minority  professionals.  Ethnic 
minority  professionals  understand  the 
customs  and  language  of  their  own 
particular  ethnic  group  and,  therefore, 
are  more  Ukely  to  render  high-quality 
mental  health  services  to  mentally  ill 
minorities. 

The  CMHS  MFP  is  designed  to 
facilitate  the  entry  of  minority  students 
into  mental  health  careers.  The  long- 
term  goal  is  to  increase  the  number  of 
professionals  trained  at  the  doctoral 
level  to  teach  and  provide  mental  health 


services,  especially  to  ethnic  minority 
groups. 

The  MFP  was  started  at  NIMH  in  the 
1970s.  This  program  for  clinical  training 
provides  grants  to  each  of  the  four  core 
mental  health  professional 
organizations:  The  American  Nurses 
Association,  the  American 
Psychological  A.ssociation,  the 
American  Psychiatric  Association,  and 
the  Council  on  Social  Work  Education. 
These  4  MFP  grantees  in  turn,  conduct 
national  competitions  t  >  make 
individual  graduate  fellowship  awards 
to  minority  students  throughout  the 
country.  Each  of  the  four  professional 
organizations  has  unique  access  to  those 
students  entering  its  profession.  Each  of 
the  four  has  recruited  the  best  students, 
assured  that  all  program  requirements 
were  satisfied,  and  monitored  the 
progress  of  fellows  during  and  after  the 
fellowship  period.  In  short,  there  has 
been  no  reason  to  change  the  program 
structure  or  the  grantees  administering 
the  four-discipline  program;  thus,  the 
mechanism  of  peer-reviewed  competing 
renewal  clinical  training  grant  has  been 
appropriate. 

Therefore,  because  the  American 
Psychological  Association's  MFP  grant 
support  will  end  in  FY  1994.  the  CMHS 
is  providing  additional  support  for  up  to 
three  years  via  a  competing  renewal 
grsnt  award.  The  American  Nurses 
Association,  the  American  Psychiatric 
Association  and  the  Council  on  Social 
Work  Education  have  ongoing  CNfHS 
MFP  grant  support. 

FOR  FURTHER  INFORMATtON:  Questions 
concerning  the  CMHS  MFP  may  be 
directed  to  Dr.  Lemuel  Clark,  Chief. 
Human  Resources  Planning  and 
Development  Branch.  CMHS.  room 
15C-18.  5600  Fishers  Lane.  Rockville. 
MD  20857,  telephone  (301)  443-5850. 

Dated:  April  28. 1994. 
Richard  Kopanda, 
Acting  Executive  Officer.  SAMHSA. 
IFR  Doc.  94-lOf  07  Filed  5-3-94;  8:45  a-Til 

BILUNG  CODE  4162-20-P 


DEPARTMEhfT  OF  IKE  INTERIOR 
Bureau  of  Land  Management 

[CA-020-61 01 -10-6039;  CACA-31406, 
NVN-67250] 

Environmental  Statements; 
Availability,  etc;  345  Kilovolt  Electric 
Power  Transmission;  Susanvllle 
District  Office,  California 

AGENCY:  Bureau  of  Land  Management. 
Interior. 
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action:  Amendment  of  Notice  of  Intent 
to  Prepare  an  Environmental  Impact 
Statement  (EIS). 

SUMMARY:  This  Notice  Amends  a  Notice 
of  Intent  to  Prepare  an  Environmental 
Impact  Statement  which  was  published 
in  the  Federal  Register  on  March  24, 
1994  (59  FR  13995-€).  The  original 
Notice  of  Intent  requested  scoping 
comments  on  the  preparation  of  a  joint 
Environmental  Impact  Statement  and 
Environmental  Impact  Report  (EIS/EIR) 
for  the  proposed  construction  of  a  345 
kilovolt  electric  power  transmission  line 
by  the  Sierra  Pacific  Power  Company. 
The  Bureau  of  Land  Management  (BLM) 
and  the  California  Public  Utilities 
Commission  (CPUC)  are  preparing  the 
combined  EIS/EIR  through  a  third  party 
contractor.  This  Amendment  to  the 
Notice  is  published  to  announce  the 
dates  and  locations  of  the  public 
scoping  sessions  for  the  preparation  of 
the  EIR/EIS.  Members  of  the  public, 
affected  Federal,  State,  and  local 
agencies,  any  affected  Indian  tribes,  the 
proponent  of  the  action,  and  other 
interested  persons  are  invited  to 
participate  in  the  scoping  process  for 
this  project  by  attending  the  scoping 
sessions  and  providing  written  and 
verbal  comments  or  recommendations 
concerning  the  issues  to  be  analyzed  in 
the  EIS/EIR. 

DATES:  Public  and  governmental  agency 
scoping  sessions  will  be  held  as  follows: 
(1)  May  17, 1994  (Tuesday)  in 
Susanville,  CA,  beginning  at  6  p.m.,  at 
the  Monticola  Club,  140  S.  Lassen  St., 
Susanville.  (2)  May  18. 1994 
(Wednesday)  in  Alturas,  CA,  begirming 
at  6  p.m.,  at  the  Modoc  Middle  School 
multi-purpose  room  906  W.  4th  St., 
Alturas.  (3)  May  19.  1994  (Thursday),  in 
Sparks,  NV  at  the  Best  Western 
McCarran  Inn,  55  E.  Nugget,  in  Sparks. 
A  scoping  session  for  agency  concerns 
of  Federal  and  State  agencies  will  be 
held  from  3  p.m.  to  5  p.m..  and  the 
scoping  session  for  the  public  will  start 
at  6  p.m. 

ADDRESSES:  Written  comments  on  the 
combined  Federal  EIS  and  State  EIR 
must  be  sent  to  the  California  Public 
Utilities  Commission  (Attn;  Julie 
Halligan,  Project  Manager);  Commission 
Advisory  and  Compliance  Division, 
Environmental  and  Energy  Advisory 
Branch;  505  Van  Ness  Ave.,  room  3207; 
San  Francisco,  CA  94102.  Written 
comments  should  reference  BLM  case 
number  CACA-31406,  and  the  "Alturas 
Intertie  Project".  Written  and  verbal 
comments  will  also  be  accepted  at  the 
scoping  meetings. 

FOR  FURTHER  INFORMATION  CONTACT:  This 
Amendment  to  the  Notice  of  Intent  to 


prepare  an  EIS  is  issued  by  the 
Associate  District  Manager.  Bureau  of 
Land  Management,  705  Hall  Street, 
Susanville,  California  96130.  For  further 
information  on  the  Federal  action,  call 
Peter  Humm.  BLM  Project  Manager,  at 
(916)  257-0456. 

Dated:  April  25,  1994. 
Robert  J.  Sherve. 
Associate  District  Manager. 
[FR  Doc.  94-10603  Filed  5-3-94;  8:45  am) 

BILLING  CODE  4310-40-M 


[NV-056-94-433^J-01  4-00154] 

Management  Framework  Plans,  etc.; 
Nevada 

April  20.  1994. 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Release  of  the  Proposed  General 

Management  Plan.  Red  Rock  Canyon 

National  Conser\'ation  Area,  for  public 

review  and  comment. 

summary:  The  Proposed  General 
Management  Plan  has  been  developed 
in  coriformance  with  Public  Law  101- 
621-November  16.  1990.  which 
designated  Red  Rock  Canyon  as  a 
National  Conservation  Area.  A  60  day 
comment  period  will  be  held  from  May 
1.  1994  through  June  30,  1994  to  receive 
public  comment  on  the  Proposed  Plan. 
During  this  period,  the  Bureau  of  Land 
Management  will  hold  two  "open 
houses."  which  will  be  informal 
sessions  allowing  the  public  to  discuss 
the  Proposed  Plan  writh  NCA  specialists 
and  gain  clarification  on  issues  of 
concern.  In  addition,  a  public  hearing  is 
scheduled.  The  hearing  will  be  a  formal 
process  by  which  individuals  will  be 
allowed  3  minutes  to  testify  with 
testimony  being  recorded  by  a  court 
stenographer.  The  schedule  will  be  as 
follows: 

Open  Houses — 

May  11.  1994.  4  pm  to  9  pm. 

May  14, 1994.  4  pm  to  9  pm. 
Public  Hearing — 

May  25,  1994,  7  pm  to  9  pm. 

All  of  the  above  sessions  will  be  held 
at  the  BLM  District  Office  located  at 
4765  Vegas  Drive,  Las  Vegas,  Nevada. 
Written  comments  may  be  sent  to  the 
BLM  office  throughout  the  60  day 
comment  period  at  P.O.  Box  26569,  Las 
Vegas,  Nevada  89126. 

Individuals  wishing  to  testify  at  the 
hearing  are  requested  to  notify  Gene 
Amesen  (702  647-5000)  prior  to  May 
24, 1994. 

For  additional  information  or  clarification 
of  items  in  the  Proposed  Plan,  please  contact 


Dave  Wolf  or  Gene  Amesen  at  (702)  647- 

5000. 

Colin  P.  Christensen, 

Acting  District  Manager. 

[FR  Doc.  94-10614  Filed  5-3-94;  8:45  am) 

BILLING  CODE  4310-HC-M 

Public  Land  and  Resources;  Planning, 
Programming,  and  Budgeting 

AGENCY:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notification  of  resource 

management  planning  schedule. 

SUMMARY:  Resource  management 
planning  for  the  Bureau  of  Land 
Management  (BLM)  administered  lands 
is  governed  by  regulations  in  43  CFR 
1610.2(b).  These  regulations  require  that 
the  BLM  publish  a  planning  schedule 
advising  the  public  of  the  status  of 
resource  management  plans  (RMP's)  in 
preparation.  Projected  new  RMP  starts 
for  the  three  succeeding  fiscal  years  are 
also  identified  to  pro\ide  the  public  an 
opportunity  to  comment  on  the 
projected  plarming  schedule  and  aid  in 
the  coordination  of  the  schedule  with 
other  agencies. 

SUPPLEMENTARY  INFORMATION:  A  limited 
number  of  new  starts  for  RMP's  are 
projected.  There  are  currently  34  RMP 
efforts  underway  (not  including 
amendments  and  revisions).  It  is 
forecasted  that  11  of  the  RMP's  will  be 
completed  in  fiscal  year  1994  and  an 
additional  11  will  be  completed  in  fiscal 
year  1995.  These  efforts  are  having  a 
significant  effect  on  BLM  capability  to 
initiate  new  RMP's  and  complete 
maintenance/monitoring  and 
im.plementation  of  the  existing  RMP's. 

Upon  completion  of  a  major  portion 
of  the  current  ongoing  RMP's,  the  BLM 
will  start  a  limited  number  of  new 
RMP's  or  RMP  revisions  within  its 
current  capability.  A  priority  ranking 
system  will  be  utilized  to  allocate  the 
limited  new  planning  efforts.  New  RMP 
starts  for  fiscal  year  1994  include  Snake 
River/Deep  Creek  RMP  (Idaho).  New 
starts  for  1995  include  Malheur/Jordan 
RMP  (Oregon)  and  Price  RMP  (Utah). 
New  starts  for  1996  include  Andrews 
RMP  (Oregon)  and  Winnemuca/Surprise 
(Nevada). 

The  plaiming  process  begins  with  the 
publication  of  a  Notice  of  Intent  to 
initiate  an  RMP.  A  public  notice  and 
and  an  opportunity  for  participation  in 
each  RMP  are  provided  as  required  by 
the  regulations  (43  CFR  1610.2(f)). 
Publication  of  the  draft  RMP  and 
associated  draft  environmental  impact 
statement  as  indicated  on  the  schedule 
is  a  key  opportunity  for  public 
comment. 
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A  key  to  the  abbreviations  used  is            FOR  FURTHER  INFORMATION  CONTACT: 

provided  after  the  schedule.                          Jordon  Pope  or  Colin  Voigt  (202)  452- 

DATES:  Comments  on  the  schedule  will        5045. 

be  accepted  until  June  3.  1994.                         ^^^,            „ 
ADDRESSES:  Comments  should  be  sent  to     ....    -.     ^    / 

Director  (760).  Bureau  of  Und                      ^^••"'  Dombeck, 

Management,  Rm.  406  LS,  1849  C  Street.     ^^'""^S Director 

■ 

N\V.,  Washington,  D.C.  20240. 

Table  i.— Bureau  of  Land  Management  Planning  Schedule 
" — 1 ■ — • — . — — . 

State,  district  and  resource 

Plan  name  and  type  (maior  re- 

■ , 

area 

source/issue) 

Fiscal  year  1994 

Fiscal  year  1 995 

Fiscal  year  1 996 

Fiscal  year  >997 

Alt 

feka:  Glennallen  

Soiithcenfral  RMP  (recreation,  wild- 

DRMP;DE!S 

ARMP/ROD 

life). 

PRMP/FEIS 

Arizona: 

Phoenix,  Kingman 

Kingman  RMP  (realty,  ACEC.  graz- 
ing, wildlife). 

PRMP/FEIS 

ARMP/ROD 

Lower  Gila 

Lower  Gila  RMP  (realty,  recreation, 
wildlife). 

Safford 

Safford    RMP   (recreation,    off-road, 
vehicles,  ACEC). 

ARMP/ROD 

/ 

California: 

Bakersfield.  Calienle  .... 

Callente  RMP  O&G,  realty 

PRMP/DEIS 

ARMP/ROD 

Desert,  Palm  Springs  ... 

South    Coast    RMP    (O&G,    realty, 
recreation,  T&E). 

PRMP/FEIS 

Colorado: 

Canon      City,.      Rcyal 

Royal  Gorge  RMP  (wild  and  scenic 

DRMP/DEIS 

ARMP/ROD 

Gorge. 

river,  grazing,  realty,  O&G.  recre- 
ation). 

PRMP/i^EIS 

Craig.  White  River 

White   River   RMP   (O&G,   ripanan, 

DRMP/DEIS 

PRMP/FEIS 

T&E.  grazing,  oil  shale). 

ARMP/ROD 

Ea 

lem  States: 

. 

Jackson  

Florida  RMP  (lands,  minerals,  wild- 
life, recreation). 

PRMP,FEIS 

ARMP/ROD 

Milwaukee  

Michigan  RMP  (oil  and  qas)  

NOI 

DRMP/DEIS 

PRMP/FEIS 
ARMP'ROD 

Ida 

ho: 

^                                     \  ^    '    *~    ■  "^    3^^      /      ••••••••••••p 

Boise,  Owyhee 

Burley 

Salmon,  Challis  

Owyhee  RMP  (grazing,  wildlife)  

PRMPFEIS 

ARMP/ROD 

Snake  River/Deep  Creek  RMP 

NOI 

DRMP/DEIS 

PRMP/FEIS 

ARMP/ROD 

Shoshone  Bennett  Hills 

Challis  RMP  (realty,  grazing.  T&E. 

DRMPOEIS 

PRMP/FEIS 

wild  &  scenic  rivers). 

ARMP/ROD 

Bennett  Hills  RMP  (grazing,  recre- 

PRMP/FEIS 

ation). 

ARMP/ROD 

Montana: 

Lewistown,  Judith,  Va^ 

JudithA/alley/Phillips  RMP  (O&G,  re- 

ARMP/ROD 

ley,  Phillips. 

alty,  off-road  vehicle). 

Mile  City.  Big  Dry  

Big  Dry  RMP  (realty,  off-road  vehi- 
cles). 

ARMP/ROD 

Ne 

pda: 

Battle              Mountain, 

Tonopah  RMP  (O&G,  realty)  

PRMP/FEIS 

tonopah. 

r                                                              ^    ^    ~^    ^^^  f       '    **.*»'      J    t          ••■■<■•.•••• 

ARMP/ROD 

Las  Vegas,  Stateline  .... 

Stateline  RMP  (realty,  T&E  species) 

SUPPLE- 
MENTAL 
DRMP/DEIS 

PRMP/FEIS 
ARMP/ROD 

Winnemucca. 

Winnemucca-Surpnse    RMP '    (Min- 

NOI 

PRMP/FEIS 

Sonoma.Gerlach, 

erals,  Lands,  Recreation). 

DRMP/DEIS 

Paradise-Denio. 

New  Mexico: 

Roswell,  Roswell 

Rowell  RMP  (O&G.  mining,  off-road 
vehicles). 

DRMP/DEIS 
PRMP/EIS 

ARMP/ROD 

r 

Tulsa.  Oklahoma 

Oklahoma  RMP  (O&G.  leasing  &  de- 
velopment, coal  Leasing). 

PRMP/FEIS 
ARMP'ROD 

Texas  RMP  (O&G.  leasing  and  de- 

DRMP/DEIS 

PRMP/FEIS 

velopment). 

ARMP/ROD 

Oregon: 

- 

Coos  Bay  

Coos  Bay  RMP  (forestry,  watershed, 
wildlife,  realty,  ACEC). 

PRMP/FEIS 
ARMP/ROD 

Eugene  

Eugene  RMP  (forestry,  watershed, 
ACED.  realty). 

PRMP/FEIS 
ARMP/ROD 

Lakeview,          Klamath 

Klamath  Falls  RMP  (forestry,  wafer- 

PRMP/FEIS 

Falls.                           1     shed,  wildlife,  range.  ACEC).           1 

ARMP/ROD 

• 

2:J076 
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Table  1.— Bureau  of  Land  Management  Punning  Schedule— Continued 


State,  district  and  resource 
area 

Plan  name  and  type  (major  re- 
source/issue) 

Fiscal  year  1994 

Fiscal  year  1995 

Fiscal  year  1996 

Fiscal  year  1997 

Medford  

Medford  RMP  (forestry,  wildlife,  wa- 
tershed, realty.  ACEC). 

PRMP/FEIS 
ARMP/ROD 

Roseburg 

Roseburg    RMP    (forestry.    wiWIife, 
watershed,  realty.  ACEC). 

PRMP/FEIS 
ARMP/ROD 

Salem  

Salem  RMP  (forestry.  wildJife.  water- 
shed, realty). 

PRMP/FEIS 
ARMP/ROD 

Vale 

Malheur/Jordan  RMP  (wildlife,  water- 
shed, minerals,  range). 

NOI 

DRMP/DEIS 

PRMP/FEIS 
ARMP/ROD 

Burns  .i 

Andrews  RMP  (wiWIife,  watershed, 
recreation,    range,    who    horses, 
ACEC). 

Utah. 

Cedar     City.      Kanab- 

KanathEscalante   RMP   (recreation. 

DRMP/DEIS 

PRMP/FEIS 

ARMP/ROD 

Escalante. 

wildlife). 

Dixie  

Dixie  RMP  (recreation,  range.  wiW- 
Iife). 

DRMP/DEIS 

PRMP/FEIS 

ARMP/ROD 

Richfield.  Henry  Moun- 

Henry Mountain  RMP  (ACEC,  wiW- 

DRMP/FEIS 

-PRMP/FEIS 

ARMP/ROD 

tain. 

Iife). 

Vernal.  Diamond  Moun- 

DiamorxJ   Mountain    RMP    (wildlife. 

ARMP/ROD 

tain. 

O&G). 

MOAB,  Price  Grand  

Eastern  Utah  RMP  (O&G.  Wildlife. 

NOI 

DRMP/DEIS 

PRMP/DEIS 

Wyoming: 

Casper,  Nev»rcastle 

Buffalo 

Recreation). 

Newcastle  RMP  (O&G)  

PRMP/EiS 

ARMP/ROD 

. 

Buffalo  RMP  revision  (O&G,  wiWIife, 

DRMP/DEIS 

PRMP/FEIS 

ARMP/ROD 

range). 

Rock    Springs,    Green 

Green  River  RMP  (O&G,  grazing)  .... 

PRMP/FEIS 

ARMP/ROD 

River. 

Worland,  Grass  Creek  . 

Grass  Creek  RMP  (wiWIife,  water- 
shed). 

DRAMP/FEIS 

PRMP/FEIS 
ARMP/ROD 

Key  to  planning  schedule  abbreviations: 
ACEC — Area  of  Critical  Environmental  Concern. 

ARMP/ROD — Apofoved  Resource  Management  Plan  and  Record  of  Decision. 
DRMP/DEIS — Draft  Resource  Management  Plan  and  Draft  Environmental  Impact  Statement. 
PRMP/FEIS — Proposed  Resource  Management  Plan  and  Final  Environmental  Impact  Statement. 
-  NOI— Notice  of  Intent. 
O&G— Oil  and  Gas. 
'  This  RMP  will  include  the  entire  Winnemucca  Distnct  as  well  as  the  Surprise  Resource  Area  of  the  California  Susanville  District. 


IKR  Doc.  94-10608  Filed  5-3-94:  8:45  ami 

BILLING  CODE  4310-84-M 

Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
\973,  as  amended  (m  U.S.C.  1531.  ef 
seq): 

Applicant:  Ellen  T.  Bauder,  San 
Diego.  CA.  PRT-788074. 

The  applicant  requests  a  permit  to 
remove  and  reduce  to  pos.session  no 
more  than  2  percent  of  seeds,  plant  parts 
or  whole  plants  of  the  following 
endangered  plants:  San  Diego  button 
celery  {Eryngiam  aristulatum  ssp. 
parishii).  San  Diego  mesa  mint 
[Popogyne  abramsii],  Otay  mesa  mint  [P. 
rudiuscula)  and  Clalifomia  Orcutt  grass 
(Orcuttia  califomica]  from  vernal  pools 
in  and  around  Naval  Air  Station, 


Miramar.  California,  for  scientific 
research  on  systematics,  population 
dynamics,  seed  germination,  and 
restoration  of  vernal  pools.  Soil  samples 
will  be  taken  from  each  collection  site 
in  Riverside.  San  Diego,  and  Orange 
Counties.  California,  and  may  contain 
Riverside  fairy  shrimp  [Streptocepbalus 
woottoni). 

Applicant:  Zool.  Society  of  San  Diego. 
Escondido.  CA,  PRT-788682. 

The  applicant  requests  a  permit  to 
import  one  captive-bred  female  kiang 
(Equus  hemionus  boldereri)  from 
Ticrpark  Berlin,  Berlin.  Germany,  to 
enhance  the  propagation  of  the  species 
through  captive  breeding. 

Applicant:  Brian  Bock.  Athens,  OH. 
FRT-788597. 

The  applicant  requests  a  permit  to 
collect  blood  and  tissue  samples  from 
tartaruga  (Podocnemis  expansa]  and 
tracaja  [Podocnemis  unifilis)  from 
Colombia,  Brazil,  Peru  and  Venezuela 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species  through  genetic 


analysis.  Sampling  will  result  in 
sacrificing  the  specimens. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  432,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  room  420(c),  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 
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ri»6ted:  April  28,1994. 

M^i^aret  Tieger, 

Acimg  Chief  Branch  of  Permits.  Office  of 
Mchtagcment  Authority. 

[FRpoc.  94-10602  Filed  5-3-94,  8:45  anil 

BILiiia  CODE  4310-6S-P 


Development  of  Permit  Policy  for 
Import  of  Giant  Pandas;  Susperision  of 
Consideration  of  Giant  Panda  Import 
Pe<niit  Applications,  and  a  Review  of 
Existing  Policy  on  Giant  Panda  Import 
Permits 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

action:  Notice. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  that  it  is 
suspending  the  review  and  processing 
of  all  future  import  permit  applications 
of  giant  pandas  for  temporary-  exhibition 
and/or  captive-breeding  loans  until  it 
has  completed  an  evaluation  of 
available  information  and  existing 
policies  and  guidelines  relating  to  the 
import  of  giant  pandas  and  has 
published  a  new  panda  policy.  This  will 
allow  the  agency  to  examine  the 
potential  impact  of  future  imports  on 
th0  survival  of  the  giant  panda.  The 
Service  will  consider  whether,  and  if  so, 
how  such  imports  into  the  United  States 
might  contribute  to  giant  panda 
cotiBervation.  Any  draft  policy  or 
guidelines  developed  as  a  result  of  this 
review  will  be  published  in  the  Federal 
Register  for  public  review  and 
comment.  A  public  working  meeting  or 
meetings  will  be  used  to  assist  the 
Se^irice  in  formulating  the  draft  policy. 
DaVeS:  Public  commentspn  this  notice 
will  be  accepted  until  June  30,  1994.  A 
public  working  meeting  will  be  held  on 
May  26,  1994,  at  2.00  p.m.,  at  4401 
Fairfax  Drive,  Room  200,  Arlington, 
Virginia,  22203. 
ADDRESSES:  Comments  may  be 
submitted  to  the  Chief  of  the  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Room  420(c),  Arlington,  Virginia 
22203. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Marshall  P.  Jones,  Chief,  Office  of 
Management  Authority,  at  the  above 
address,  or  call  (703)  358-2093. 
SUPPLEMENTARY  INFORMATION:  The  giant 
panda  [Ailuropoda  melanoleuca)  is 
subject  to  U.S.  and  international 
protection  as  a  result  of  its  listing  as  an 
endangered  species  under  the  U.S. 
Endangered  Species  Act  and  its 
inclusion  in  Appendix  I  to  the 
Convention  on  International  Trade  in 
•Endangered  Species  of  Wild  Fauna  and 


Flora  (CITES).  Section  2(b)  of  the 
Endangered  Species  Act  (Act)  .states  thai 
the  purposes  of  the  Act  "..are  to 
provide  a  means  whereby  the 
ecosystems  upon  which  endangered 
species  and  threatened  species  depend 
may  be  conserved,  to  provide  a  program 
for  the  conservation  of  such  endangered 
species  and  threatened  species,  and  to 
fake  such  steps  as  may  be  appropriate  to 
achieve  the  purposes  of  the  treaties  and 
conventions  set  forth  in  subsection  (a)  of 
this  section."  CITES  is  one  of  the 
Conventions  cited  in  subsection  (a)  of 
this  statement. 

The  Service  is  responsible  for 
deciding  whether  to  issue  import  and 
export  permits  required  by  the  Act  and 
CITES  for  giant  panda  loans.  Therefore, 
the  Service  must  determine  whether  the 
purposes  for  such  imports  influence  the 
continued  existence  of  giant  pandas  in 
the  wild.  The  Service  believes  that 
existing  regulations  and  policy, 
including  its  March  14,  1991  "Policy  on 
Giant  Panda  Import  Permits"  (56  FR 
10809)  have  been  sufficient  for 
individual  panda  import  permit 
decisions  made  to  date.  However,  there 
is  the  possibility  that  an  increasing 
number  of  import  permits  for  numerous 
pandas  will  be  sought  for  captive 
breeding  purposes  in  the  United  States 
in  the  near  future. 

Before  any  import  permit  will  be 
granted,  it  must  be  reviewed  in  terms  of 
the  application  requirements  of  CITES 
and  the  Act  by  the  Service's  Offices  of 
Management  and  Scientific  Authorities. 
Issuance  of  an  import  permit  under 
CITES  requires  prior  findings  that:  (1) 
the  proposed  import  would  not  be  for 
purposes  detrimental  to  the  survival  of 
the  species;  (2)  the  import  would  not  be 
for  primarily  commercial  purposes;  and 
(3)  the  perm.it  applicant  is  suitably 
equipped  to  house  and  care  for  the 
animaUs).  Issuance  of  a  permit  under 
the  Act  requires  prior  determinations 
that,  among  otlier  things:  (1)  the  import 
would  be  for  scientific  purposes  or  to 
enhance  the  propagation  or  survival  of 
the  species  in  a  manner  consistent  with 
the  purposes  and  policies  of  the  Act; 
and  (2)  issuance  of  the  import  permit 
would  not  be  likely  to  jeopardize  the 
continued  existence  of  the  species. 
These  requirements  are  further 
implemented  by  application 
requirements  and  issuance  criteria 
found  in  50  CFR  13.12,  17.22,  23.14. 
and  23.15.  With  regard  to  making  the 
first  finding  listed  above  under  both 
CITES  and  the  Endangered  Species  Act, 
the  issue  is  whether  the  detrimental 
effects  that  might  result  from  a  loan 
would  be  sufficiently  offset  by  specific 
enhancement  features  to  allow  a 
determination  that  the  import  would  be 


for  purposes  that  are  not  detrimcnin! 
and  that  would,  in  fact,  enhance  tiie 
survival  of  the  species. 

While  the  Service  was  processing  a 
previous  application  to  import  a  pair  of 
giant  pandas  for  a  temporary  exhibit i>>n 
loan,  the  CITES  Secretariat  requested 
that  the  Service  reevaluate  its  "Policy 
on  Giant  Panda  Import  Permits"  for 
temporary  exhibition  loans.  Therefor<j. 
the  Serw'ice  published  a  notice  in  the 
Federal  Register  on  June  29,  1992  (57 
FR  28825),  requesting  public  comnien's 
on  this  policy.  Before  this  evaluation 
v/as  completed,  the  Service  received 
additional  applications  for  the  import  of 
giant  pandas  for  purposes  other  than  (nr 
temporary  exhibition  loans,  and 
determined  the  need  for  additional 
review  and  comment,  resulting  in  this 
notice.  To  date,  comments  received 
have  not  been  incorporated  into  any 
revision  of  its  existing  policy,  since 
such  comments  only  were  sohcited  on 
temporary  exhibition  loans. 

On  February  19, 1993,  the  Ser\  i(  e 
received  an  application  from  the 
Zoological  Society  of  San  Diego  to 
import  a  pair  of  giant  pandas  for  a 
captive-breeding  loan.  Shortly 
afterwards,  on  April  20, 1993,  the 
Am.erican  Zoo  and  Aquarium 
Association  (AZA)  announced  the 
development  of  a  Giant  Panda 
Conservation  Action  Plan,  which 
currently  includes  approximately  2'> 
zoological  institutions  that  have  agreed 
to  participate  in  a  giant  panda  captivp- 
breeding  program  in  North  America. 

It  is  estimated  that  there  are  fewer 
than  1000  giant  pandas  remaining  in  ihu 
wild  in  scattered  and  isolated 
populations,  and  that  approximately 
100  are  held  in  captivity.  Conservation 
of  the  giant  panda  appears  to  involve 
two  broad  areas  of  activities:  habitat 
protection,  management  and  ex-pansion. 
and  the  captive  breeding  of  animals 
with  the  ultimate  goal  of  reintroductions 
into  available  habitat.  The  primary 
concerns  associated  with  individual 
giant  panda  import  permit  applications 
are:  (1)  the  potential  for  stimulating  the 
unwarranted  removal  of  additional 
pandas  from  the  wild;  (2)  the  need  for 
a  clear  connection  between  imports  and 
conservation  activities  for  giant  pandas, 
(3)  the  need  to  ensure  that  imports  will 
not  disrupt  or  defer  existing  raptive- 
breeding  efforts;  and  (4)  the  potential  for 
plaiined  captive-breeding  efforts  in  the 
U.S.  to  maximize  the  probability  of 
enhancing  international  captive- 
breeding  efforts.  With  the  possibility  of 
receiving  an  increased  number  of  import 
permit  applications  for  giant  pandas  for 
public  exhibition  and/or  captive 
breeding  purposes,  the  Service  feels  'hat 
a  re-examination  of  the  long-range 
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implications  of  panda  imports  is 
ne(;essar>'  to  further  ensure  that  such 
imports  best  serve  the  conservation 
needs  of  tlie  species. 

In  response  to  these  rapidly 
developing  events  and  the  increased 
interest  in  a  coordinated  captive- 
breeding  program  for  the  giant  panda, 
the  Service  has  decided  to  suspend  the 
review  and  processing  of  future  permit 
applications  for  the  import  of  giant 
pandas  until  it  has  had  an  opportunity 
to  evaluate  additional  and  pertinent 
information  on  the  subject,  and  has 
developed,  if  necessary,  new  policy  or 
guidelines  for  the  issuance  of  import 
permits  for  giant  pandas.  During  this 
moratorium  the  Service  will  evaluate 
the  potential  effects  of  further  loans  on 
the  survival  of  the  giant  panda, 
including  the  cumulative  impacts  of  an 
anticipated  increase  in  the  number  of 
import  permit  applications  from  U.S. 
institutions. 

As  part  of  the  review  process,  the 
Service  will  convene  a  public  working 
meeting  on  May  26,  1994,  (see  DATES 
section  of  this  notice),  and  perhaps 
additional  meetings,  to  provide  active 
participation  in  the  process  of 
developing  a  proposed  policy.  The 
meeting  will  provide  an  opportunity  for 
discussion  of  specific  topics  presented 
below.  Interested  organizations  and 
individuals  that  cannot  participate  in 
the  meeting  may  submit  comments  on 
these  issues  to  the  address  given  above 
(see  ADDRESSES  section)  by  June  30, 
1994. 

In  addition,  at  appropriate  times 
during  the  review  the  Service  will 
engage  in  direct  discussions  with 
representatives  of  the  government  of  the 
People's  Republic  of  China,  and  with 
the  Secretariat  of  CITES  in  Geneva, 
Switzerland.  Such  discussions  will  be 
designed  to  ensure  full  understanding  of 
the  respective  policies  and  goals  of  each 
country  for  implementation  of  CITES  in 
general  emd  for  panda  conservation  in 
particular. 

PUBLIC  COMMENTS  SOLICITED:  The  Service 
intends  to  complete  the  review  and 
development  of  any  necessary  new 
policy  or  guidelines  as  quickly  as 
possible.  Interested  organizations  and 
the  public  are  invited  to  comment  on 
the  existing  need  for  new  policy  or 
guidance  for  the  evaluation  of  giant 
panda  import  permit  applications  in  the 
future,  to  suggest  criteria  that  should  bo 
included  or  considered  when 
developing  new  policy  or  guidance,  and 
to  suggest  any  other  issues  relative  to 
giant  panda  conservation  that  the 
Service  should  consider  during  this 
review.  Suggested  criteria  should  take 
into  account  the  necessary  applicability 


of  the  requirements  of  the  Endangered 
Species  Act  and  CITES  regarding  permit 
issuance.  Any  draft  policy  or  guidelines 
developed  as  a  result  of  this  review  will 
be  published  in  the  Federal  Register  for 
review  and  comment. 

Authority:  The  authority  for  this  action  is 
the  Convention  on  International  Trade  in 
EndanRered  Species  (TIAS  8249).  the 
Endan>>ered  S^1ecies  Act  of  1973,  as  amended 
(16  U.S.C.  1531  et  seq).  and  the  Federal 
,^dvisory  Comniittee  Act. 

Dated:  April  21.  1994. 
George  T.  Frampton,  |r., 
Assistant  Secretary — Fish  and  Wildlife  and 
Parks. 
jFR  Doc.  94-10601  Filed  S-3-94:  8  45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-360] 

Decision  Not  To  Review  Initial 

Determinations  Granting  Joint  Motions 
To  Terminate  the  Investigation  With 
Respect  to  Respondents  ABL 
Electronics  Corporation  and  Enhance 
Cable  Technology,  Inc.  on  the  Basis  of 
Settlement  Agreements 

In  the  Matter  of  certain  devices  for 
connecting  computers  via  telephone  lines. 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  initial  determinations  (IDs) 
(Order  Nos.  11  and  12)  issued  on  March 
31,  1994,  by  the  presiding 
administrative  law  judge  (ALJ)  in  the 
above-captioned  investigation  granting 
the  joint  motion  of  complainant 
Farallon  Computing,  Inc.  ("Farallon") 
and  respondent  ABL  Electronics 
Corporation  ("ABL")  to  terminate  the 
investigation  as  to  ABL  on  the  basis  of 
a  licensing  agreement,  a  settlement 
agreement,  and  a  "U.S.  Distributor 
Agreement,"  and  the  joint  motion  of 
Farallon  and  respondent  Enhance  Cable 
Technology,  Inc.  ("Enhance")  to 
terminate  the  investigation  as  to 
Enhance  on  the  basis  of  a  licensing 
agreement  and  a  settlement  agreement. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  C.  Rose,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  DC  20436.  Telephone: 
(202)  205-3113. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this 
investigation,  which  concerns 


allegations  of  violations  of  section  337 
of  the  Tariff  Act  of  1930  in  the 
importation  and  sale  of  certain  devices 
for  connecting  computers  via  telephone 
lines,  on  November  12. 1993;  a  notice  of 
the  institution  was  published  in  the 
Federal  Register  on  November  17, 1993 
(58  FR  60671).  Complainant  Farallon 
alleges  infringement  of  certain  claims  of 
U.S.  Letters  Patent  5,003.579. 

On  March  7.  1994,  Farallon  and  ABL 
filed  a  joint  motion  to  terminate  the 
investigation  with  respect  to  ABL  on  the 
basis  of  a  licensing  agreement,  a 
settlement  agreement,  and  a  U.S. 
Distributor  Agreement.  On  March  10, 
1994,  Farallon  and  Enhance  filed  a  joint 
motion  to  terminate  the  investigation 
with  respect  to  Enhance  on  the  basis  of 
a  licensing  agreement  and  a  settlement 
agreement.  The  Commission 
investigative  attorney  supported  the 
motions.  The  ALJ  issued  IDs  granting 
the  joint  motions  and  terminating  the 
investigation  as  to  ABL  and  Enhance. 
No  petitions  for  review  of  the  IDs  were 
filed.  No  agency  or  public  comments 
were  received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  19  use.  1337,  and 
Commission  interim  rule  210.53,  19 
CFR  210.53. 

Copies  of  the  nonconfidential  version 
of  the  IDs  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436. 
telephone  202-205-2000.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  tlie 
Commission's  TDD  terminal  at  202- 
205-1810. 

Issued:  April  28.  1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke 
Srcrftary: 
jFR  Doc.  94-10700  Filed  5-3-94;  8:45  am) 

BILLING  CODE  T02O-02-P 


[Investigation  No.  337-TA-351] 

Commission  Determination  Not  To 
Review  an  Initial  Determination 
Terminating  the  Investigation  as  to 
Respondent  Srlnivisan  v.  Charl 
Pursuant  to  19  CFR  210.51(a)  and  as  to 
Remaining  Respondents  on  the  Basis 
of  a  Settlement  Agreement 

In  the  Matter  of  certain  removable  hard 
disk  cartridges  and  products  containing 
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agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
n'view  the  presiding  administrative  law 
judge's  ('"ALJ  ")  initial  determination 
("ID")  terminating  the  above-caption«;d 
investigation  as  to  one  respondent 
pursuant  to  19  CFR  210.51(a)  and  as  to 
riTOaining  four  respondents  on  the  basis 
cfla  Settlement  Agreement  and 
Mipmorandum  of  Understanding. 
FOR  FURTHER  INFORMATKX  CONTACT: 
Rachele  R.  Valente.  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  (202) 
205-3089. 

SUPPLEMENTARY  INFORMATION:  On  May 
2b.  1993.  the  Commission  instituted  this 
investigation,  which  concerns 
allegations  of  violations  of  section  337 
ofjthe  Tariff  Act  of  1930,  as  amended, 
in  the  misappropriation  of  trade  secrets 
apid  trade  dress,  infringement  of 
federally-registered  trademarks,  false 
designation  of  origin  and  passing  off  in 
the  importation,  the  sale  for 
importation,  and  the  sale  within  the 
United  States  after  importation,  of 
certain  removable  hard  disk  cartridges. 

On  March  16,  1994.  complainant 
Syquest  Technology,  Inc.  filed  a  motion 
to  terminate  the  investigation  as  to 
respondent  Srinivisan  V.  Chari  pursuant 
to  19  CFR  210.51(a).  (Motion  351  24). 
On  March  17,  1994,  Syquest  and 
respondents  Nomai,  S.A.,  Iomega 
Corporation.  Marc  Frouin,  and  Herve 
Frouin  filed  a  joint  motion  to  terminate 
the  investigation  on  the  basis  of  a 
Memorandum  of  Understanding  and  a 
Settlement  Agreement  (Motion  351-26). 

On  March  23.  1994,  the  Commission 
investigative  attorney  ("lA")  filed  a 
response  in  support  of  the  Motion  351- 
24,  and  a  response  in  support  of  Motion 
351-26,  contingent  upon  the  parties" 
filing  a  more  complete  public  version  of 
their  MOU.  The  lA  concluded  that 
Motion  351-26  met  the  requirements  for 
tomiination  based  upon  a  settlement 
agreement,  and  that  the  settlement 
agreement  does  not  appear  contrary  to 
the  public  interest.  On  April  5,  1994,  the 
ALJ  issued  an  ID  granting  both  motions. 

No  petitions  for  review,  or  agency  or 
public  comments  were  received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  .Act 
o^ 1930,  19  U.S.C.  1337, and 
Commission  interim  rule  210.53.  19 
CFR  210.53. 

Copies  of  the  ID  and  all  other 
nonconfidential  docunionts  filed  in 
conniK;tion  with  this  investigation  are  or 


will  be  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington.  DC  20436. 
telephone  (202)  205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-2648. 

Issued:  April  28.  1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
SecKtary: 
[FR  Doc.  94-10701  Filed  5-3-94:  8:45  ami 

BILLING  COOC  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32482] 

Genesee  and  Wyoming  Industries,  Inc.; 
Continuance  In  Control  Exemption; 
GWI  Switching  Services,  L.P. 

r*nesee  and  Wyoming  Industries.  Inc. 
(GWI).  has  filed  a  notice  of  exemption 
to  continue  in  control  of  GWI  Switching 
Services,  L.P.  (GWISS).>  upon  GWISS 
becoming  a  class  III  rail  carrier. 

GWISS.  a  noncarrier.  has  concurrentlv 
filed  a  notice  of  exemption  in  Finance 
Docket  No.  32481.  GWI  Switching 
Services.  L.P. — Operation  E.xemption — 
Southern  Pacific  Transportation 
Company,  to  operate  a  rail  car  storage 
yard  owned  by  CMC  Railroad  I  Ltd..  and 
to  operate  under  trackage  rights  over  a 
railroad  line  ov\Tied  by  Southern  Pacific 
Transportation  Company  (SP)  betwetm 
SP's  rail  yard  and  CMC's  yard  in  the 
vicinity  of  Dayton,  TX.^  That 
transaction  was  expected  to  be 
consummated  on  or  after  April  5.  1994. 

GWI  also  directly  controls  eight 
existing  class  III  common  carriers  by 
rail:  the  Allegheny  &  Eastern  Railroad, 
Inc..  the  Bradford  Industrial  Rail.  Inc.. 
Buffalo  &  Pittsburgh  Railroad.  Inc..  the 


'  t;VVI  I)a>-tcin.  Inc..  a  wholly  owned  siibiiitiary  of 
CWI.  is  the  sole  general  partner  of  UWISS  and  has 
exclusive  ma.iagement  control. 

'  Brotherhood  of  Locomotive  Engineers  (DLE)  hrts 
niod  a  peliiion  to  reject  the  notices  of  exemption 
and  the  United  Transportation  Union  (l-TTJ)  has 
filed  a  petition  to  revoke  the  notices  of  exemption 
and  a  motion  to  stay  the  transaction.  BLf  argues 
that  the  notices  should  be  rejected  because  the 
Commission  doe«  not  have  jurisdiction  over  the 
transaction  in  Finance  Docket  No.  32481.  as  it 
involves  yard  operations  which  are  exempt  under 
49  U.S.C  10907  and  not  operations  over  a  line  of 
railroad  under  49  U.S.C.  10901  and  49  CH<  1150.1 
UTU  a.'guHS  that  the  exemption  in  Finance  Docki't 
No.  32481  should  be  revoked,  alli^^ing  that  this  is 
a  sha.'n  transaction  to  avoid  Commission  msul'ili"n 
and  labor  p.-otectivo  conditions  under  49  U.S.C. 
1 1343.  These  issjes  will  be  addressed  in  a  separate 
dm  ;>ion. 


Dansville  and  Mount  Morris  Railroad.' 
the  Louisiana  &  Delta  Railroad,  Inc..  the 
Rochester  &  Southern  Railroad.  Inc..  and 
the  Willamette  &  Pacific  Railroad,  Inc. 

GWI  indicates  that:  (1)  The  rail  lines 
to  be  acquired  and  operated  will  not 
connect  with  any  of  GWl's  rail 
subsidiaries;  (2)  the  continuance  in 
control  is  not  a  part  of  a  series  of 
anticipated  transactions  that  would 
connect  the  railroads  with  each  other  or 
any  other  railroad  in  their  corporate 
family;  and  (3)  the  transaction  does  not 
involve  a  class  I  carrier.  The  transaction 
thtirefore  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343.  See  49  CFR  1180.2(d)(2). 

As  a  condition  to  u.se  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry. — Control— Brooklvn  Eastern  Dist.. 
360  I.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed 
with  the  Commission  and  sened  on: 
James  B.  Gray.  Jr..  700  Midtou-n  Tower. 
Rochester.  NY  14604. 

Dm  idcd:  April  28.  19<>4. 

By  the  Commission.  David  M  Konsr  hnik, 
Diret.Ior.  Office  of  Proceedings. 
Sidney  L.  Strickland.  Jr., 
St'cri'tnry 

|KR  Doc.  94-10691  Filed  5-3-94;  S  45  am] 
BILLING  CODE  7035-01 -*> 

[Finance  Docket  No.  32481] 

GWI  Switching  Services,  LP. 
Operation  Exemption;  Rail  Lines  of 
Southern  Pacific  Transportation 
Company 

GWI  Switching  Services.  LP. 
(GWISS).  whose  general  partner  is 
noncarrier  GWI  Dayton.  Inc..  has  filed  a 
notice  of  exemption  to  operate  a  rail  car 
storage  yard  owned  by  CMC  Railroad  I 
Ltd.  (CMC),  and  to  operate  under 
incidental  trackage  rights  over  a  rail 
owned  by  Southern  Pacific 
Transportation  Company  (SP)  between 
CMC's  yard  and  SP's  rail  yard  in  the 
vicinity  of  Da\'fon.  TX.  SP's  rail  car 
storage  yard  is  located  at  Lafayette  Main 
Line  SP  milepost  328.0;  CMC's  rail  car 
storage  has  entrance  connnfiions  at 
Bajlown  Branch  SP  mileposts  2.0  and 
3.3.  The  incidental  trackage  rights  cover 
the  rail  line  between  the  two  rail  yards 
from  tlie  B<i>1own  Branch  SP  milepost 
5.0  to  Ba>1ovk-n  Branch  SP  milepost  0  0. 
which  is  also  Lafayette  Main  Line  SP 
mil(!post  327.8.  and  then  from  th<3t  point 
to  the  entrance  to  the  SP  yard  at 
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Lafayette  Main  Line  SP  milepcst  328.0. 
The  proposed  transaction  was  expected 
to  be  coiisummated  on  or  after  April  5, 
1994.1 

This  proceeding  is  related  to  Finance 
Docket  No.  32482,  Genesee  and 
Wyoming  Industries,  Inc.— Continuance 
in  Contrul  Exemption — GWI  Switching 
Ser\ices,  L.P.,  wherein  Genesee  and 
Wyoming  Industries,  Inc.,  has 
concurrently  filed  a  notice  of  exemption 
under  1 180.2(d)(2)  to  continue  in 
control  of  GWISS  and  eight  other  class 
III  rail  carriers  2  when  GWISS  becomes 
a  class  Hi  rail  carrier  upon 
co.nsummation  of  the  transaction 
described  in  this  notice.^ 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  James  B. 
Grav,  Jr.,  700  Midtown  Tower. 
Rochester,  Now  York,  NY  14604. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  April  28, 1994. 

By  the  Commission.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  |r., 

Secn;tan'. 

IFR  Doc.  94-10692  Fik-d  5-3-94;  HAS  am! 

B:LUNG  code  703S-01-P 


'  Uncor -jg  CFR  1150.3:ibl.  a  noiice  of  exempl.on 
does  nol  become  effective  un:il  7  days  afiPr  filiing. 
Here,  because  the  nolire  was  no:  fiied  until  March 
29,  1994.  consum.T.d'.ion  should  not  have  taken 
pldce  until  on  or  after  April  5,  1994.  Applicaal's 
verified  notice  nf  e.xemption  states  thai 
consummation  is  sched  jled  for  on  or  about  April 
4,  1994,  or  iiTunedia'e  following  the  effCLti-e  date 
of  the  notice,  whichever  is  later. 

^Allegheny  a  Eastern  Raiiroad,  Inc..  B.-.'idfcrd 
Industrial  Rail.  Inc.,  Buffalo  ft  Pittsburgh  Railroad, 
Inc.,  tfensviile  and  .Mount  .Morris  Rail.'oad 
Companv,  Genesee  and  Wyomi.ng  Raiiroad 
Company.  Louisiana  .*  Dalta  Railroad.  Inc.. 
Rochester  &  Southern  Railroad,  Inc..  and  Wjllainette 
&  Pacific  Railroad.  Inc. 

'Brotherhood  of  Locomotive  Engineers  (BLE)  has 
r.ied  a  petition  to  reject  the  notices  of  exemption 
and  the  United  Transportation  Union  (LTLi)  has 
filed  8  petition  to  revoke  the  notices  of  exemption 
and  a  motion  to  stay  the  transaction.  BLE  argues 
that  the  notices  should  be  rejected  because  the 
Commission  does  nol  have  jurisdiction  over  she 
transaction  in  Finance  Docket  No.  32481.  as  it 
involves  yard  operations  which  are  exempt  under 
49  U.S.C.  10907  and  not  operations  over  a  line  of 
railroad  under  49  U.SC  1 0901  and  49  CFR  1 1 50. 1 . 
VTV  argues  thai  the  exemption  in  Finance  Docket 
No.  32481  should  be  revoked,  alleging  that  this  is 
a  sham  transaction  to  avoid  Corrjnission  regulation 
end  labor  protective  conditions  under  49  t'.S.C. 
11343.  The!,e  issues  will  be  addressed  in  a  separate 
decision. 


[Finance  Docket  No.  32433] 

Klamichi  Railroad  Company,  Inc.; 
Trackage  Rights  Exemption;  The 
Kansas  City  Southern  Railway 
Company 

The  Kansas  City  Southern  Railway 
Company  (KCS)  has  agreed  to  grant 
trackage  rights  to  Kiamichi  Railroad 
Company,  Inc.  (Kiamichi),  to  operate 
over  a  portion  of  KCSs  line  between 
milepost  0.0  at  Hope,  AR,  to  milepost 
4.0  on  the  KCS  Hope  Subdivision  near 
.\nthony,  AR.  The  trackage  rights  were 
to  become  effective  on  or  after  April  28, 
1994. 

This  notice  is  filed  under  49  CFR 
1 180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  wiii  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  \V.  James  Wochner,  The  Kansas  City 
Southern  Railway  Company,  114  West 
Eleventh  Street.  Kansas  City,  MO  64105. 

As  a  condition  to  use  of  tliis 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  pursuant  to  \'orfo]k  and 
Western  Ry.  Co.— Trackage  Rightsr—B.\'. 
354  LC.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Rv.,  Inc. — Lease  and 
Operate.  360  I,C.C.  653  (1980). 

Decided:  April  28, 1994. 

By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland,  Ir,, 
Serrefjrv, 
[FR  Doc,  94-10693  Filed  5-3-94:  8:43  a.-r) 

BILLING  CODE  703i-O1-P 


[Finance  Docket  No.  32036  (Sub-No.  1)] 

Wisconsin  Central  Transportation 
Corporation,  et  al. — Continuance  In 
Control — Fox  Valley  and  Western  Ltd. 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  institution  of 

proceeding. 

SUMMARY:  Applicants,  shippers,  and 
other  interested  parties  may  file  wTitten 
comments  with  the  Commission 
regarding  the  competitive  impacts  of 
VVCTC's  continuance  in  control  of 
FV&VV.  Participants  are  asked  to  address 
themselves  in  particular  to:  (1)  Whether 
substantial  competitive  harm  has 
resulted  from  the  transaction,  and  (2)  if 
so,  whether  appropriate  and  workable 
conditions  can  be  form.ulated. 
DATES:  Comments  will  be  accepted  no 
later  than  July  5,  1994. 


ADDRESSES:  An  original  and  10  copies  of 
the  comments,  referencing  Finance 
Docket  No.  32036  (Sub-No.  1),  must  be 
mailed  to:  Office  of  the  Secretary',  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
Comments  need  not  be  served  on  other 
persons. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
Anderson  (202)  927-6203.  TDD  for 
hearing  impaired:  (202)  927-5721. 

SUPPLEMENTARY  INFORMATION:  By  a 
decision  ser\'ed  February'  11,  1993,  the 
Commission  instituted  an  oversight  plan 
that  allows  us  to  monitor  effectively  the 
competitive  results  of  Wisconsin  Central 
Transportation  Corporation's  (WCTC) 
continuance  in  control  of  Fox  Valley 
and  Western  Ltd.  (FV&W).'  As  detai'.nd 
in  the  decision,  the  oversight  covers  5 
years  and  contains  five  elements: 
Notification  of  shippers,  reporting  by 
applicants,  discussion  with  selected 
parties,  proceeding,  and  staff  report. 
Commission  staff  has  been  actively 
monitoring  the  transaction  since  its 
consummation  on  August  28, 1993. 

This  notice  announces  the  decision  to 
initiate  the  fourth  element  of  this  year's 
oversight  function — the  proceeding.  In 
the  February  11  decision,  the 
Commission  stated  that  a  proceeding 
would  be  conducted  annually  during 
which  applicants,  shippers,  and  other 
interested  parties  may  express  their 
views  on  the  competitive  impacts  of  the 
transaction  and  on  appropriate 
conditions  to  remedy  any  substantial 
anticompetitive  effects.  This  proceeding 
is  a  fact-finding  m.echanism  and  will  not 
necessarily  result  in  a  formal  ruling. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

The  decision  is  being  served  on  all 
persons  appearing  on  the  ser\ice  list  in 
Finance  Docket  No.  32035. 

Decided:  April  23,  1994, 

By  the  Commission,  Chairman  McDonald. 
Vice  Chairman  Phillips,  Commissioners 
Simmons  and  Philbin.  Commissioner  Philbin 


'  Tnis  transaction  was  approved  by  decision 
served  December  10, 1992,  which  was  co.-rectec  by 
a  decision  served  December  22,  1992.  See  Wise. 
Cenf,-al  Transportation  Corporation,  et  al..  9 
I  C.C.2d  233  119921.  On  December  30.  1992.  Chicago 
and  .North  Western  Tra.nsportation  Company  (CNVV) 
petitioned  the  Commission  to  reopen  the 
proceeding.  CNW  argued  that  the  Co.iunission 
materially  erred  in  its  competitive  impact  analysis 
and  in  its  failure  to  impose  any  of  CNWs  p.'oposed 
remedial  conditions.  By  decision  served  July  23. 
1993,  the  petition  to  reopen  was  denied.  See  Wise. 
Central  Transportation  Corporation,  el  al..  9 
I.C.C,2d  730(1993). 
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was  absent  and  did  not  participate  in  the 

disposition  of  this  proceeding. 

Sidiiey  I..  Strickland,  Jr., 

Secretary: 

IFR  Doc.  94-10795  Filed  5-3-94;  8:45  arn) 

BILLING  CODE  703S-01-P 


DEPARTMENT  OF  JUSTICE 
Infomiation  Collections  Under  Review 

Tnie  OfEce  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collfection(s)  of  infonnation  proposals 
for  iteview  under  the  provisions  of  the 
Papfcrwork  Reduction  Act  (44  U.S.C. 
Chajjter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  ilist  was  published.  Entries  are 
g.roiiped  into  submission  categories, 
with  each  entrj-  containing  the 
following  infonnation: 

(ij)  The  title  of  the  form/collection; 

(2 1  The  agency  form  nimiber,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3[|  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
re'spijnd,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
resppindents  and  the  amoujit  of  time 
estiitiated  for  an  average  respondent  to 
resptmd; 

(HI  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-51 1 
applies. 

Caiimcnts  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
e.stiijiBted  public  burden  and  associated 
rpspbnse  time,  should  be  directed  to  the 
OM3  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-17340  and  to  the  Department  of 
Justi|;f's  Clearance  Officer.  Mr.  Rob<?rt  B. 
Brig^S.  on  (202)  514-4319.  If  you 
anticjipate  commenting  on  a  form/ 
coileiction.  but  find  that  time  to  prepare 
such  comments  will  prevent  vou  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible.  Written  comments  regarding 
the  ourden  estimate  or  any  oilier  aspect 
of  the  collection  may  be  submitted  to 
Officio  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budgot.  Washington,  DC  20503.  and  to 
Mr.  Robert  B.  Briggs,  DOJ  Clearance 
Officer,  SPS/JMD/850  WCTR. 
Department  of  Justice.  Washington,  DC 
2(!53)l 


Reinstatement  of  a  Previously 
Approved  Collection  for  Which 
Approval  Has  E.xpired 

(1)  The  National  Corrections 
Reporting  Program: 

Prison  Admissions  Report 
Prison  Releases  Report 
Parole  Discharges  Report 

(2)  NCRP-IA,  NCRP-IB,  NCRP-lC. 
Bureau  of  Justice  Statistics. 

(3)  Annually. 

(4)  State  and  local  governments. 
Federal  agencies  or  employees.  The 
NCRP  is  the  only  national  data 
collection  program  furnishing 
information  on  sentencing,  time  served 
for  prisoners  and  parolees  under  State 
and  Federal  jurisdiction.  Bureau  of 
Justice  Statistics,  the  Congress, 
researchers,  practitioners,  and  others  in 
the  criminal  justice  community  use 
these  data  to  profile  offenders  and  to 
monitor  trends. 

(5)  625.000  annual  respondents  at 
0.24  hours  per  response. 

(6)  1.447  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h)  Public  comment  on  this  item  is 
encoLuaged. 

Dated:  April  28.  1994. 
Robert  B.  Briggs, 

Department  Qearance  Officer.  U.S. 
Department  of  Justice. 
(FR  Doc.  94-10622  Filed  5-3-94:  8:45  ami 
BILUNG  CODE  1121-18-M 


Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)).  the 
Attorney  General  shall,  prior  to  issuinc; 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1311.42  of  Title  21.  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  Februar}-  18.  1994, 
Cambridge  Isotope  Lab.  50  Frontage 
Road,  Andover.  Massachusetts  01810, 
made  application  to  the  Dnig 
Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Drug 

Schedule 

Dimethyltryptamine  (7435)  

Amphetamine  (1100) 

1 
II 

Methamphetamine  (1105)  

Phencyclidine  (7471) 

II 
II 

Cocaine  (9041) ;. 

II 

Codeine  (9050)  

II 

Benzoylecgonine  (9180)  „.. 

Mettiadone  (9250)  

II 
II 

Morphme  (9300) 

II 

Fentany)  (9801)  

II 

The  firm  plans  to  import  small 
quantities  of  these  controlled  substances 
for  research  purposes. 

.\ny  manufactiu^r  holding,  or 
applying  for.  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written   ■ 
comments  on  or  objections  to  the 
application  described  above  and  may.  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  bv  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
n^quests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537.  Attention;  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  June  3. 
1994. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42(b).(c).(d),  (e),and(n.  As 
noticed  in  a  previous  notice  at  40  FR 
43745-46  (September  23.  1975).  all 
applicants  for  registration  to  import  a 
basic  class  of  any  controlled  substance 
in  Schedule  I  or  II  are  and  will  continue 
to  be  required  to  demonstrate  to  the 
Deputy  Assistant  Administrator.  Office 
of  Diversion  Control.  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a).  21  U.S.C.  823(a).  and  21 
CFR  1311.42(a).  (b).  (c),  (d),  (e).  and  (0 
are  satisfied. 

Dated:  April  25.  1994. 
Gene  R.  Haislip, 

Director.  Office  ofDivenion  Contrrl.  Dru/; 
Enforcement  Administration. 
IFR  Doc.  94-10676  Filed  5-3-94;  8 :4.=>  ami 
BILLING  CODE  441(M)»-M 


Manufacturer  of  Controlled 
Substances;  Registration 

By  Notice  dated  October  28.  1993,  and 
published  in  the  Federal  Register  on 
November  4.  1993.  (58  FR  58878), 
Hoffman-LaRoche  Inc..  340  Kir.gsland 
Street.  Nutley.  New  Jersey  071 10  made 
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application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  rogisten^d  as 
a  bulk  manufacturer  Levorphanol 
(9220),  a  basic  class  of  controlled 
substance  listed  in  Schedule  II. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21.  Code  of  Federal  Regulations, 
Section  1301.54(e),  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 

Dated:  April  25,  1994. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

.administration. 

|FR  Doc.  94-10631  Filed  5-3-94;  8;4.5  ami 

BILUNG  CODE  441(>-00-M 


Importer  of  Controlled  Substances; 
Registration 

By  Notice  dated  March  3,  1994,  and 
published  in  the  Federal  Register  on 
March  11, 1994,  (59  FR  11625), 
Mallinckrodt  Specialty  Chemicals 
Company,  Mallinckrodt  &  Second 
Streets,  St.  Louis,  Missouri  63147,  made 
application  on  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Coca  Leaves  (9040)      

II 

Opium,  raw  (9600)  

Opium  poppy  (9650)  

Poppy  Straw  Concentrate  (9670) 

II 
II 
II 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Title  21  Code  of 
Federal  Regulations  1311.42,  the  above 
firm  is  granted  registration  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  above. 

Dated:  April  25,  1904. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

|FR  Doc.  94-10684  Filed  5-3-94;  8:45  ami 

BILUNG  CODE  4410-OA-M 


Importation  of  Controlled  Substances; 
Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 


Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  1  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  February  15,  1994,  Penick 
Corporation,  158  Mount  Olivet  Avenue, 
Newark,  New  Jersey  07114,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Sctiedule 

Coca  Leaves  (9040) 

II 

Opium,  raw  (9600)  

Ooium  DODDV  (9650)  

II 

II 

Poppy  Straw  Concentrate  (9670) 

II 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  vvTitten 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration.  I' nited 
States  Department  of  justice, 
Washington,  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  June  3, 
1994. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42(b),  (c),  (d),  (e),  and  (Q.  As  noted 
in  a  previous  notice  at  40  FR  43745—16 
(September  23,  1975).  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1311.42(a).  (b).  (c).  (d),  (e),  and  (f) 
are  satisfied. 


Dated;  April  25,  1994. 
Gene  R.  Haislip, 

Director,  Off  ice  of  Diversion  Control. 
IFR  Doc.  94-10677  Filed  5-3-94;  8:45  ami 

BILUNG  CODE  4410-0»-M 

Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  §  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  March  15,  1994, 
Penick  Corporation,  158  Mount  Olivet 
Avenue,  Newark,  New  Jersey  071 14, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  mimufacturcr  of 
the  basic  classes  of  controlled 
substances  listed  below; 


Drug 


Tetrahydrocannabinols  (7370)  

Dihydromorphine  (9145)  

Pholcodine  (9314)  

Alphacetylmethadol  (9603)  

Cocaine  (9041) 

Codeine  (9050)  

Dihydrocodeine  (9120) 

Oxycodone  (9143) 

Hydromorphone  (9150)  

Diphenoxylate  (9170)  

Benzoylecgonine  (9180)  

Ethylmorphine  (9190)  

Hydrocodone  (9193)  

Merperidine  (9230) 

Methadone  (9250)  

Methadone-intermediate  (9254)  ... 
Dextropropoxyphene,    bulK    (non- 
dosage  forms)  (9273). 

Morphine  (9300)  

Thebaine  (9333)  

Optum  extracts  (9610)  

Opium  fluid  extract  (9620)  

Opium  tincture  (9630)  

Opium  powdered  (9639)  

Opium  granulated  (9640)  

Oxymorphone  (9652)  

Phenazocine  (9715)  

Alfentanil  (9737)  

Sufentanil  (9740) 

Fentanyl  (9801)  


Schedule 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537.  Attention;  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  June  3, 
1994. 
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Dated:  April  25,  1994. 
G«ne  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

IFR  Doc.  94-10680  Filed  5-3-94;  8:45  am) 
BILLING  CODE  4410-0»-M 


Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR).  this  is  notice  that  on  March  15. 
1994.  The  PF  Laboratories.  Inc.,  700 
Union  Blvd.,  Totowa,  New  Jersey  07512. 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 

Schedule 

Codeine  (9060)  

Oxycodone  

Hydromorphone  (9150)  

Hydrocodone  (9193)  

Morphine  (9300)  

The  firm  plans  to  manufacture  small 
quantities  of  the  above  controlled 
substances  for  use  as  laboratory 
standards. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  31  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  June  3, 
ip94. 

Dated:  April  25.  1994. 
G«ne  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

|FR  Doc.  94-10678  Filed  5-3-94;  8:45  am) 

BiLUNG  CODE  441(M>»-M 


Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  January  11.  1994, 
Sigma  Chemical  Company,  3500  Dekalb 


Street.  St.  Louis.  Missouri  63178.  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 

Schedule 

Amphetamine  (1100) 

II 

Methamphetamine  (1105)  

II 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DE.\  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.-47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  June  3, 
1994. 

Dated:  April  25. 1994. 
Gene  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(PR  Doc.  94-10679  Filed  5-3-94;  8:45  am) 

BILUNO  CODE  4410-09-M 


Manufacturer  of  Controlled 
Substances;  Registration 

By  Notice  dated  March  3,  1994,  and 
published  in  the  Federal  Register  on 
March  11, 1994  (59  FR  11625),  Sanofi 
Winthrop  LP,  DBA  Sterling  Organics,  33 
Riverside  Avenue,  Rensselaer,  New 
York  12144,  made  application  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of 
Meperidine  (9230),  a  basic  class  of 
controlled  substance  listed  in  Schedule 
II. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
§  1301.54(e),  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 


Doted:  April  25.  1994. 

Gene  R.  Haislip, 

Deputy  Assistant  .^.dministra'.or.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

IFR  Doc.  94-10682  Filed  5-3-94;  3:45  am] 

BILUNG  CODE  «410-0»-M 


Importer  of  Controlled  Substances; 
Registration 

By  Notice  dated  March  3,  1994.  and 
published  in  the  Federal  Register  on 
March  11, 1994.  (59  FR  11625),  Sanofi 
■Winthrop  LP.  DBA  Sterling  Organics,  33 
Riverside  Avenue.  Rensselaer.  New 
York  12144.  made  application  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  an  importer  of  Meperidine 
(9230).  a  basic  class  of  controlled 
substance  listed  in  Schedule  II. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Art  and  in 
accordance  with  Title  21.  Code  of 
Federal  Regulations.  1311.42,  the  above 
firm  is  granted  registration  as  an 
importer  of  the  basic  class  of  controlled 
substance  listed  above. 

Dated:  April  25.  1994. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

(FR  Doc.  94-10683  Filed  5-3-94;  8:45  ami 

BILUNG  CODE  4410-0»-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Advisory  Committee  on  Construction 
Safety  and  Health;  Full  Committee 
Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Construction 
Safety  and  Heahh,  established  under 
section  107(e)(1)  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40 
U.S.C.  333)  and  section  7(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  656),  will  meet  on  May 
17. 1994  at  the  Frances  Perkins 
Building.  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.,  room  N- 
4437B-D.  Washington.  DC.  The  meeting 
is  open  to  the  pubhc  and  will  begin  at 
9  a.m. 

At  this  meeting.  OSHA  will  consult 
with  the  Advisory  Committee  regarding 
any  construction-specific  considerations 
raised  by  the  proposed  rule  for  Indoor 
Air  Quality.  In  addition,  the  Advisory 
Committee  will  receive  the  report  of  the 
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Pennit-required  Confined  Space  Work 
Group  and  will  make  recommendations 
to  the  Ago:'  y  regarding  a  draft 
proposed  ;.  :e  for  permit  spares 
encountered  in  construction 
emplo\Tnent. 

Written  2ata.  views  or  comments  may 
be  -lubriiilted.  prf^forably  with  20  copies, 
to  tlie  Division  of  Consumer  Affairs,  at 
the  eddress  provided  below.  Any  such 
submissions  received  prior  to  the 
meeting  •Aill  be  provided  to  the 
members  of  the  Committee  and  will  be 
included  in  the  record  of  the  meeting. 
Anyone  wishing  to  moke  an  oral 
presentation  should  notify  the  Division 
of  Consumer  Affairs  before  the  meeting. 
The  request  should  state  the  amount  of 
time  desired,  the  capacity  in  which  the 
person  will  appear  and  a  brief  outline  of 
the  content  of  the  presentation.  Persons 
who  request  the  opportunity  to  address 
the  Advisory  Committee  may  be 
allowed  to  speak,  as  time  permits,  at  the 
discretion  of  the  Chairman  of  the 
Advisory  i  >:nm!ttee.  Individuals  with 
disabilities  who  wish  to  attend  the 
meeting  shouUl  contact  Tom  Hall,  at  the 
address  indicated  belo\v,  if  special 
accommodations  are  needed. 

For  addiuonal  information  contact; 
Tom  Hall,  Division  of  Consumer  Affairs. 
Occupational  Safety  and  Health 
Administration,  rtwrn  N-3647,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210.  Telephone  202-2 l?*-8e IS. 
An  official  record  of  the  meeting  will  be 
avail.able  fur  public  inspection  at  the 
Division  of  Consumer  Affairs. 

Signed  a:  Washington,  E>C  this  28th  day  of 
April,  1994. 
loseph  \.  Dear. 
Assistant  Secretary  of  Labor. 
|FR  Doc.  94-10668  Filed  S-3-94;  8.45  am) 
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NUCLEAR  HEGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear  Waste 
Working  Group  Meeting  on  the  NRC 
Staff  Capabilities  in  Performance 
Assessment  and  Computer  Modeling 
of  High-Levsl  Waste  Disposal 
Facilities;  Meeting 

The  ACNW  Working  Group  on  the 
NRC  staff  capabilities  in  performance 
assessment  and  computer  modeling  of 
high-level  waste  disposal  facilities  will 
hold  a  meeting  on  May  16,  1994,  room 
P-110,  7920  Norfolk  Avenue.  Bethesda, 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 


Monday.  May  18,  1994-8:30 am.  until 
the  conclusion  of  business. 

The  ACNW  will  revisit  this  subject, 
which  was  originally  addressed  in  an 
October  17,  1991  Working  Group 
Meeting.  Progress  in  the  NRC's  Iterati\  e 
Performance  Assessment  (PA)  Program, 
the  NRC  staffs  total  system  performance 
assessment  (TP.A),  the  evolution  of  the 
reliance  on  expert  elicitation,  and 
progress  made  in  the  execution  of  the 
NRC"s  modular  computer  model  will  be 
stibjocts  of  intere.st  to  the  Committee. 
This  review  wij!  be  performed 
periodically  to  determine  the  degree  of 
in-house  and  ccntractor-supported  PA 
capability,  the  coordination  and 
intt^ration  between  data  analyst  and 
cc-mputer  modelers,  revisions  to  the 
High-Level  Radioactive  Waste 
ManagPinent  PA  Strategy  Plan,  and 
future  direction  of  Phase  3  for  PA 
development. 

Oral  statemon!s  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  ACNW  Working 
Group  Chairman;  written  statements 
will  be  accepted  and  made  available  to 
the  W' orking  Group.  Electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Working  Group,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACNW  staff  member  named  below 
five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  ACNW  Working  Group, 
along  with  any  of  its  consultants  who 
m.ay  be  present,  may  exchange 
preliminary  views  regarding  matters  to 
bo  considered  during  the  balance  of  t>ie 
meeting. 

The  ACNW  Working  Group  will  then 
hear  presentations  by  and  held 
discussions  with  representatives  of  the 
NRC  staff  and  their  consultants,  national 
laboratories,  state  officials,  and  other 
interested  parties,  as  approp'-idte. 

Further  inform.ation  regarding  the 
agenda  for  this  meeting,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Qiairmc.n's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACNW 
staff  member,  Mr.  Giorgio  Cnugnoli 
(telephone  301/492-9851)  between  8:15 
a.m.  and  6  p.m.  (EOT).  Persons  planning 
to  attend  this  meeting  are  urged  to 
contact  the  above  named  individual  five 
days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
that  may  have  occurred. 


Dated:  April  25.  1994. 
R.  K.  Major. 

Chief.  Nucipar  IVasfe  Branch. 
IFR  Doc.  94-10664  Filed  S-3-94.  945  a:nl 

BILLiNG  CODE  7S90-C1-M 


Cleveland  Electric  Illuminating  Co.,  et 
al.;  Notice  of  Issuance  of  Amendment 
to  Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Comm.ission  (the  Commission)  has 
issued  Amendment  No.  59  to  Facility 
Operating  License  No.  NPF-53,  issued 
to  the  Cleveland  Electric  Illuminating 
Company,  et  al.  (the  licensee),  for 
operation  of  the  Perry  Nuclear  Power 
Plant,  Unit  No.  1,  located  in  Lake 
County,  Ohio.  The  amendment  is 
effective  as  of  the  date  of  i.ssuanco. 

The  amendment  modified  the' 
Technical  Specifications  to  delete  the 
reactor  co'e  isolation  cooling  (RCIC) 
system  isolation  on  high  RCIC  room 
differential  temperature  to  improve  the 
reliability  of  the  RQC  system. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  nilos  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  licen.se  amendment. 

Notice  of  Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  February  28,  1990 
(55  FR  7073).  No  request  for  a  hearing 
or  petition  for  leave  to  intervene  was 
filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determ.ined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (58  FR 
65737). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  January  19.  1990.  (2) 
Am.endment  No.  59  to  License  No.  NTF- 
58,  (3)  the  Commission's  related  Safety 
Evaluation,  and  (4)  the  Commission's 
Environmental  Assessment  dated 
December  16,  1993.  All  of  these  items 
are  available  for  public  inspection  at  the 
Cx)mmission's  Public  Document  Room, 
the  Cielman  Building.  2120  L  Street. 
NW..  Washington.  DC  20555  and  at  the 
local  pubUc  document  room  located  at 
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the  Perry  Public  Library,  3753  Main 
Street,  Perry  Ohio  44081. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  April  1994. 

For  the  Nuclear  Regulatory  Commission. 
fon  B.  Hopkins,  Sr., 

Project  Manager,  Project  Directorate  III-3. 
Division  of  Reactor  Projects — Ill^IV,  Office 
of  Nuclear  Reactor  Regulation. 

IFR  Doc.  94-10665  Filed  5-3-94;  8.45  am) 
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Northeast  Nuclear  Energy  Co.;  Notice 
of  Consideration  of  issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
21,  issued  to  Northeast  Nuclear  Energy 
Company  (NNECO/the  licensee),  for 
operation  of  the  Millstone  Nuclear 
Power  Station,  Unit  No.  2,  located  in 
New  London  Coimty,  Connecticut. 

The  proposed  amendment  would 
revise  the  Technical  Specifications  (TS) 
to  change  the  laboratory  testing  protocol 
for  the  charcoal  absorbers  for  the 
Control  Room  Emergency  Ventilation 
System  (TS  3.7.6.1)  and  the  Enclosure 
Building  Filtration  System  (TS  3.6.5.1). 

Because  the  present  TS  requires  a  test 
on  carbon  samples  of  charcoal  absorbers 
that  the  licensee's  vendor  had  not  and 
could  not  perform,  the  TS  must  be 
changed  to  allow  testing  of  carbon 
samples  to  a  standard  that  is  more 
accurate  and  capable  of  performance. 
The  plant  is  presently  operating  and 
during  a  review  of  the  recent  ventilation 
system  testing,  the  licensee's  Quality 
Services  Department  discovered  a 
discrepancy  in  the  references  identified 
in  the  vendor  test  procedure  as 
compared  to  the  Millstone  Unit  2  TS 
requirements.  Further,  on  April  12. 
1994,  the  licensee  discovered  that  the 
vendor's  test  equipment  could  not 
support  the  laboratory  test  required  by 
the  testing  standard  currently  referenced 
in  the  Millstone  Unit  No.  2  TS.  The 
inplace  charcoal  for  the  "B"  facilities  of 
the  Control  Room  Emergency 
Ventilation  System  and  the  Enclosure 
Building  Ventilation  System  were 
conservatively  determined  to  be 
inoperable  because  the  surveillance 
performed  on  these  units  had  been 
satisfied  utilizing  a  standard  (ASTM 
Standard  D3803-79/86)  not  specified  in 
the  Millstone  Unit  2  TS.  Thus  the 
licensee  immediately  declared  the 
affected  facihties  inoperable  and 
entered  the  7  day  action  statement.  The 


action  statements  require  the  affected 
systems  to  be  restored  to  an  operable 
status  within  7  days  or  the  plant  be 
placed  in  at  least  hot  standby  within  the 
next  6  hoiiTS  and  in  cold  shutdown 
within  the  following  30  hours.  Due  to 
the  fact  that  the  time  necessary  to 
process  the  appUcation  for  amendment 
would  be  longer  than  the  remaining 
time  of  the  7  day  action  statement, 
exigent  action  is  justified  in  order  to 
reduce  the  time  of  enforcement 
discretion  which  was  granted  until  the 
license  amendment  is  issued. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the- possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  (SHC)  consideration,  which  is 
presented  below: 

The  proposed  changes  do  not  involve 
a  SHC  because  the  changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

NNECO's  proposal  to  revise  Millstone  Unit 
No.  2  Technical  Specifications  4.6.5. l.b.2., 
4.6.5. I.e.  4.7.6.I.C.2.  4. 7.6.1. d,  4.9.15.b.2,  and 
4.9.15.C  will  permit  cartxjn  samples  to  be 
tested  in  accordance  with  ASTM  D3803-89 
versus  ANSI  N509-1976.  ASTM  Standard 
D3803-89  is  used  industry  wide,  and  is 
acknowledged  by  the  NRC  as  an  acceptable 
method  for  the  testing  of  activated  charcoal 
bed  filters.  In  addition,  testing  in  accordance 
with  ASTM  Standard  D3803-89  yields  more 
accurate  results  than  testing  in  accordance 
with  ANSI  N509-1976.  The  removal 
efficiency  requirement  is  not  affected  by  the 
proposed  changes. 

NNECO's  proposal  to  correct  the  reference 
to  Regulatory  position  C.6.a  in  Technical 
Sf)ecification  4.9.15.b.2  is  an  editorial 
correction. 

Based  on  the  above,  the  proposed  changes 
do  not  involve  an  increase  in  the  probability 
or  consequences  of  an  accident  previously 
analyzed. 


2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  changes  to  Millstone  Unit 
No.  2  Technical  Specifications  4.6.5.1. b.2. 
4.6.5.I.C.  4.7.6.I.C.2.  4.7.6.1. d.  4  9.15.h2,  and 
4.9.15.C  do  not  involve  any  physical 
modifications  to  any  equipment,  structures, 
or  components,  nor  do  they  involve  any 
changes  to  any  plant  operating  procedures. 
The  only  change  would  be  to  use  a  more 
reliable  method  to  determine  filter  efficiencj- 
at  the  laboratory. 

NNTCO's  proposal  to  correct  the  reference 
to  Regulatory  Position  C.6.a  in  Technical 
Specification  4.9.15.b.2  is  an  editorial 
correction. 

Thus,  the  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

3.  Involve  a  significant  reduction  in  the    . 
margin  of  safety. 

The  proposed  changes  to  Millstone  Unit 
No.  2  Technical  Specifications  4.6.5. l.b.2, 
4.6.5.1.C,  4.6.5.I.C.2.  4. 7.6.1. d.  4.9.15.b.2.  and 
4. 9.15. c  do  not  modify  the  requirement  for 
cart)on  sample  removal  efficiency,  do  not 
involve  a  change  in  any  safety  limits, 
setpoints.  or  design  margins,  and  do  not 
affect  any  protective  boundaries. 
Additionally,  the  proposed  methodology  has 
been  determined  to  be  more  accurate. 

NNECO's  proposal  to  correct  the  reference 
to  Regulatory  Position  C.6.a  in  Technical 
Specification  4. 9. 15. b.2  is  an  editorial 
correction. 

Therefore,  the  prop>osed  changes  do  not 
involve  a  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  jseriod,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  re{:eived.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
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that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  dale  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22.  Two  White  Flint  North, 
11555  Rockville  Pike,  Rockville 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  vmtten 
comments  received  may  be  examined  at 
the  NRC  P'.iblic  Document  Room,  the 
Golman  t^iiding.  2120  L  SL'eet,  NW., 
Washineton,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  June  3.  1994,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  v/ho 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
inter\ene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  {jersons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Do<  ■  Tient  Room,  the  Gelman 
Building,  1 .20  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  docimient  room  located  at  the 
Learning  Resource  Center,  Three  Rivers 
Commimity-Technical  College,  Thames 
Valley  Campus,  574  New  London 
Turnpike,  Norwich.  Connecticut  06360. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  CJiairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularly  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interc; .  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors;  (1)  The  nature  of  the 


petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
cpinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  providing  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 


determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Celman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  data.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  John  F.  Stolz,  Director, 
Project  Directorate  1-4:  petitioners' 
name  and  telephone  number,  data 
petition  was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Gerald 
Garfield,  Esquire,  Day,  Berry  &  Howard, 
City  Pl-ice,  Hartford,  Connecticut 
06103-3499,  attorney  for  the  ficensee. 

Nontimeiy  filings  of  petitions  for 
leave  to  intervene,  amended  p>etitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  14,  1994.  as 
supplemented  April  20,  1994,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street. 
NW.,  Washington,  DC  20555,  and  at  the 
local  pubhc  document  room,  located  at 
the  Learning  Resource  Center,  Three 
Rivers  Community-Technical  College, 
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1  httnies  Valley  Campus,  574  New 
London  Turnpike,  Norwich, 
Connecticut  06360. 

D.itfd  at  Rockvillo.  Maryland,  this  26th  day 
of  April  1994. 

Tor  the  Nuclear  Rt-gulatorA'  Commission. 

Vfmon  L.  Rooney, 

Sfnior  Project  Manager,  Pinj(Kt  Directorate 
1-4,  Division  of  Reactor  Projects — ////,  Office 
of  S'uriear  Reactor  Regulation. 
|FK  Doc.  94-1066G  Filed  5-3-94:  8:45  am] 
OILUNO  CODE  7590-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Notice  of  Request  for  Reclearance  of 
Form  Rl  25-47 

agency:  Office  of  Personnel 
.Management. 

ACTION:  Notice. 

I  — 

SuiMXAR/:  In  accordance  vvith  the 
Paperwork  Reduction  Act  of  1980  (title 
44j  U.S.  Code,  chapter  35),  this  notice 
announces  a  request  for  reclearance  of 
an  iinformation  collection.  Form  RI  25- 
47'  Survey  of  Continuing  Full-Time 
School  Attendance,  is  used  to  verify  that 
students  who  certified  they  would  be 
en^^olled  full  time  are  still  so  enrolled. 

,^JPproximately  11.000  Rl  25-47  forms 
are  completed  annually.  It  takes 
approximately  5  minutes  to  complete. 
The  total  annual  burden  is  917  hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy  on  (703)  908-6550. 

DATES:  Comments  on  this  proposal 
should  be  received  by  June  3. 1994. 

ADDRESSES:  Send  or  deliver  comments 


Lorraine  E.  Dettman.  Chief.  Operations 
Support  Division.  Retirement  and 
Insurance  Group.  U.S.  Office  of 
Personnel  Management.  1900  E  Street, 
N\V.,  room  3349.  Washington.  DC 
20415  and 

Jostjph  Lackey.  OPM  Desk  Officer, 
pffice  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  E.xecutive  Office 
Building.  NVV..  Room  3002, 
Washington.  DC  20503 

FOP  FURTHER  INFORMATION  CONTACT: 
Mary  Beth  Smith-Toomey,  Chief  Forms 
Analysis  &  Design  Section  (202)  606- 
0623. 

U.S.  Office  of  Personnel  Managemisnt. 
Lorraine  A.  Grven, 

Deivty  Director 

II'K  Do(.  94-10660  Filed  5-3-94:  8:45  ami 

BILUNC  CODE  e32S-01-M 


Notice  of  Request  for  Reclearance  of 
Revised  Form  Rl  10-72 

AGENCY:  Office  of  Persormel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  v/ith  the 
Paperwork  Reduction  Act  of  1980  (title 
44.  U.S.  Code,  chapter  35).  this  notice 
announces  a  request  for  reclearance  of  a 
revised  information  collection.  Form  Rl 
10-72.  Client  Satisfaction  Survey,  is 
used  to  determine  how  well  the  Office 
of  Personnel  Management  has  served 
federal  civil  service  annuitants  and 
sur\  ivor  annuitants. 

The  questionnaire  will  be  sent  to 
approximately  1500  annuitants  and  will 
require  approximately  25  minutes  to 
complete,  for  a  total  public  burden  of 
approximately  625  hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy  on  (703)  908-8550. 
DATES:  Comments  on  this  proposal 
should  be  received  by  June  3,  1994. 

ADDRESSES:  Send  or  deliver  comments 
to — 

Kemielh  H.  Glass.  Chief,  Quality 
Assurance  Division.  Retirement  and 
Insurance  Group,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  room  4316,  Washington.  DC 
20415  and 
Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  New  Executive  Office 
Building.  NW..  room  3002. 
Washington.  DC  20503 
FOR  FURTHER  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Mary  Beth  Smith-Toomey.  Chief  Forms 
Analysis  &  Design  Section.  (202)  606- 
0623. 

U.S.  Office  of  Personnel  Management. 

Lorraine  A.  Green, 

Dtputy  Director, 

|FR  Doc:.  94-10661  Filed  5-3-94;  8:45  ami 

BILUNG  CODE  6325-01-M 


Federal  Salary  Council;  Meeting 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  meetings. 

SUMMARY:  According  to  the  provision  of 
section  10  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463).  notice 
is  hereby  given  that  the  thirty-fourth 
and  thirty-fifth  meetings  of  the  Federal 
Salary  Council  will  be  held  at  the  times 
and  places  shown  below.  At  the 
meetings  the  Council  will  continue 
discussing  issues  relating  to  locality- 
based  comparability  payments 


authorized  by  the  Federal  Employees 
Pay  Comparabihty  Act  of  1990  (FEPCA). 
The  meetings  are  open  to  the  pubfic. 
DATES:  May  18.  1994.  at  10  a.m. 
ADDRESSES:  Office  of  Personnel 
Management.  1900  E  Street.  N'W..  room 
5A06A,  Washington,  DC. 
DATES:  Jane  21, 1994,  at  10  a.m. 
ADDRESSES:  Office  of  Personnel 
Management.  1900  E  Street.  NW.,  room 
7B09.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  O'Donnell,  Cliief,  Salary  Systems 
Division,  Office  of  Personnel 
Management.  1900  E  Street.  NW..  room 
6H31.  Washington.  DC  20415-0001. 
Telephone  number:  (202)  606-2838. 

FOR  THE  PRESIDENTS  PAY  AGE.NT: 
lames  B.  King. 
Director. 

[FR  Doc.  94-10662  Filed  5-3-94:  8:45  ami 
BILUNG  CODE  e32S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Meridan  National 
Corporation,  Common  Stock,  $0.01  Par 
Value)  File  No.  1-10286 

April  28.  1994. 

Meridan  National  Corporation 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
Boston  Stock  Exchange.  Inc.  ("BSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  its  Board 
of  Directors  (the  "Board ')  unanimously 
approved  resolutions  on  October  25, 
1993,  to  withdraw  the  Company's 
Common  Stock  from  listing  on  the  BSE. 
The  Company's  Common  Stock  will 
continue  to  be  traded  in  the  over-the- 
counter  market.  The  decision  of  the 
Board  was  based  upon  belief  that  fisting 
of  the  Company  on  the  BSE  was  not 
beneficial  to  its  stockholders  in  that 
there  was  little  or  no  activity  in  the 
Company's  Common  Stock. 

Any  interested  person  may,  on  or 
before  May  19,  1994  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
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hus  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  inform.ntion  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  en  the  matter. 

For  the  Commissioa,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegattd 
authority. 
Jonathan  G.  Katz, 
Secretary. 
IFR  Doc.  94-10613  Filed  5-3-94;  8:45  arr.| 

BILLING  CODE  MIO-OI-M 


DEPARTMEm  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Surr.Tiary  Notice  No.  PE-94-17] 

Petitions  tor  Exemption;  Summary  of 
Petitions  Received;  Dispositions  ot 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  cf  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAAs 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  n^ceived 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  May  24,  1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 
200),  Petition  Docket  No.  .  800 

Independence  Avenue,  S\V., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  room  91 5G. 


FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frederick  M.  Haynes.  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone  (202)  267-3939. 

Tnis  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washi.ngton.  DC,  on  .^pril  25. 
1994. 
Donald  P.  Byrne, 

Assistant  Chief  Counst-!  for RfgulntioiTi. 

Dispositions  of  Petitions 

DocA.e<  No..- 23455. 

Petitioner  Rseve  Aleutian  Airwavs.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.574. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Reeve  Aleutian 
Airways,  Inc.  to  continue  to  carry  and 
operate,  for  emergency  medical  use  by 
patients  aboard  its  aircraft,  certain 
oxygen  storage,  generating,  and 
dispensing  equipment.  This 
equipment  is  furnished  and 
maintained  by  hospitals,  clinics  or 
city/village  enierge.^cy  medical 
services  within  the  state  of  Alaska. 
Grant,  Date.  Exemption  ,Vo.  4692. 

Docket  No.:  26615. 

Petitioner:  State  of  Idaho  Transportation 
Department. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g). 

Description  of  Relief  Sought/ 
Disposition:To  permit  approximately 
trained  and  certificated  pilots 
employed  by  part  135  operators,  who 
operate  only  within  the  State  of  Idaho, 
to  continue  to  remove  and  reinstall 
aircraft  cabin  seats  while  operating  in 
remote  areas  when  certificated 
nu?chanics  are  not  available.  Grant. 
Date,  Exemption  No.  546-4A 

Docket  No.:  27406. 

Petitioner  Diamond  Flight  Center. 

Sections  cf  the  FAR  Affected:  14  CFR 
141.5(b). 

Description  of  Relief  Sought:  To  allow 
DFC  to  be  issued  a  pilot  school 
certificate  with  associated  ratings  for 
that  certificate  without  meeting  the 
requisite  number  of  applicants  for 
flight  certificates  required  during  the 
24  months  preceding  the  application. 
Denial.  04/2/94,  Exemption  No  5875 

Docket  No.:  27467. 

Petitioner:  Rebecca  Cohen-Pardo. 

Sections  of  the  FAR  Affected:  14  CFR 
61.39. 

Description  of  Relief  Sought:  To  allow 
Ms.  Cohen-Pardo  to  be  eligible  for  a 


flight  tost  even  though  more 
examination  was  passed.  Denial,  04/ 
20/94,  Exemption  No.  5876 

Docket  No.:  27490. 

Petitioner:  Sections  of  the  F.-^R  Affected: 
14  CFR  121.411(a)(2),  (3).  and  (b)(2). 
121.413(h).  (c),  and  (d)  and  Part  121, 
Appendix  H. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  CAE  without 
holding  an  air  carrier  operating 
certificate,  to  train  the  certificate 
holder's  pilots  and  flight  engineers  in 
initial,  transition,  upgrade, 
differences,  and  recurrent  training  in 
approved  simulators  and  in  airpLmes 
without  CAE's  instructor  pilots 
meeting  all  the  applicable  training 
requirements  of  subpart  N  and  the 
employment  requirements  of 
appendix  H  of  part  121.  Grant.  04/14/ 
94,  Exemption  No.  5370 

Docket  No.:  27608. 

Petitioner:  Carnival  Air  Lines.  Iqc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.353. 

Description  of  Relief  Sought:  To  allow 
Carnival  to  operate  one  Airbus  .^300 
84  aircraft  through  September  1, 
1994,  without  an  airborne  windshear 
warning  system.  Denial.  04/14/94, 
Exemption  No.  5859. 

IFR  Doc.  94-10709  Filed  5-3-94;  845  am] 
BILUNG  CODE  4910-13-M 


Proposed  Establishment  of  the 
Longview,  TX,  Class  C  Airspace  Area; 
Public  Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  meeting;  correction. 

SUMMARY;  This  correction  clarifies  that 
comments  concerning  the  informal 
airspace  meeting  for  the  Longview,  TX, 
Class  C  airspace  area,  published  in  the 
Federal  Register  on  April  4,  1994,  will 
be  received  until  July  25,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Juro,  Federal  Aviation  Administration, 
Southwest  Regional  Office,  ASW-530, 
2601  Meacham  Blvd,  Fort  Worth,  TX 
76137-4298,  telephone:  (817)  222-5591. 

SUPPLEMENTARY  INFORMATION: 

In  Federal  Register  Document  94— 
7919  published  on  April  4,  1994,  (59  FR 
15803),  under  Time  and  Date 
"Comments  must  be  received  on  or 
before  May  17,  1994."  should  be 
changed  to  "Comments  must  be 
received  on  or  before  July  25,  1994." 
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Issued  in  Washington.  DC.  on  April  20. 
1994. 

Fred  L.  Gibbe, 

Acting  Manager.  Airspace-Ruhs  and 
Aerdnautical  Information  Division. 
IFR  Doc.  94-10710  Filed  5-3-94,  8:45  am] 
BHIIng  Cod*  4S10-11-P 


Federal  Highway  Administration 

Environmental  Impact  Statement: 
Alameda  and  Contra  Costa  Counties, 
CA 

AGENCY:  Federal  Highway 
Adinjnistration  (FHWA).'DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FH\VA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  he 
prepjared  for  a  proposed  transportation 
project  in  Alameda  and  Contra  Costa 
Counties,  California. 

FOR  FURTHER  INFCRMATJON  CONTACT:  John 
R  Schiiltz,  Chief,  District  Operations-A, 
Fodoral  Highway  Administration.  980 
9th  Street,  suite  400,  Sacramento, 
Cahfomia,  95814-2724,  916/551-1314. 
SUPPLEMENTARY  INFORMATION:  Tho 
FHVVA,  in  cooperation  with  tho 
Califiomia  Department  of  Transportation 
(C^ltrans)  and  the  California  Toll  Road 
Company  (CTRC)  will  prepare  an 
Envii-onmental  Impact  Statement  (EIS) 
on  a  proposal  to  construct  a  toll- 
operfited  highway  facility  in  a  corridor 
botvsToen  Route  4  and  Route  84  in 
Alanieda  and  Contra  Costa  Counties,  a 
distance  of  approximately  48-kilometers 
(30  rxiilcs).  The  proposed  facility  would 
consist  generally  of  a  divided  limited 
access  roadway.  It  is  anticipated  that 
niajodty  of  tho  roadway  will  be  located 
on  new  alignment.  Major  roadways  in 
the  area  are  presently  operating  at  peak 
hour  levels  of  service  (LOS)  D  to  F,  and 
are  e|:pected  to  decline  to  LOS  F  before 
the  ykiar  2010.  There  are  also  problems 
with  |the  regional  movement  of  freight 
on  local  roads  because  of  the  lack  of 
regional  transportation  facilities. 

Altjomatives  under  cnnsidifration  are: 
(l)|The  "No-Build"  Alternative; 
(2) 'A  Transportation  Sy-stems 
Management/Transportation  Demand 
Management  Alternative  providing 
increinental  improvements; 

(3)  A  Mass  Transit  Alternative 
providing  transit  improvements, 
inclu  iing  buses  and  rail  modes; 

(4)  A  divided  limited  access  to!!  road 
in  a  48-kilometer  (30  miles)  corridor 
from  he  I-680/Route  84  Interchange 
southwest  of  the  City  of  Livermore  to 
Route  4  near  Antioch;  and 

(3)  |A  freeway  in  the  same  48- 
kilon^oter  (30-mile)  corridor.  In  addition 


to  the  alternatives  noted  above,  any 
other  alternatives  identified  in  the 
scoping  process  meetings  wall  be 
studied  and  considered  during  the 
project  development  stage. 

Letters  describing  the  proposed  action 
and  soliciting  comments  were  sent  to 
the  appropriate  Federal,  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  expressed  or  are 
known  to  have  interest  in  this  proposal. 
Public  scoping  and  community 
participation  meetings  will  be  held  on 
May  10,  1994  at  6  p.m.  at  the  Tracy 
Community  Center,  300  East  10th  Street, 
Tracy;  on  May  11. 1994  at  5  p.m.  at  the 
Brentwood  Lions  Club,  3700  Walnut 
Boulevard,  Brentwood  and;  at  the  Triad 
Corporation  Cafeteria  at  3055  Triad 
Drive,  Livermore,  on  May  12,  1994  at  5 
p.m.  An  agency  scoping  meeting  is 
scheduled  at  the  Contra  Costa 
Transportation  Authority,  Pacific  Plaza 
Bldg..  1340  Treat  Blvd.,  Suite  150, 
Walnut  Creek  at  10  a.m.  May  12,  1994. 
The  Public  Participation  Program  for 
this  study  includes  additional 
community  information  meetings  and  a 
Public  Hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 

Comments  or  questions  concerning 
Uiis  proposed  action  and  the 
Enviromnental  Impact  Statement  (EIS) 
should  be  directed  to  the  FHVVA  at  the 
address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
ProgTdm  Number  20.205.  Highway  Researt.h. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12.372 
ret;ard:ng  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
proj;ram) 

Issued  on  April  26.  1994. 
folui  R.  Schultz. 

Chiff.  District  Operations— A,  Sacramento 
IFR  Dix:.  94-10615  Filed  5-3-04;  8:45  am] 
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National  Highway  Traffic  Safety 
Administration 

Research  and  Development  Programs; 
Meeting 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
describe  and  discuss  specific  research 
and  development  projects  and  request; 
suggestions  for  agenda  topics. 


DATES  AND  TIMES:  The  National  Highway 
Traffic  Safety  Administration  will  hold 
a  public  meeting  devoted  primarily  to 
presentations  of  specific  research  and 
development  projects  on  Jime  14,  1994. 
beginning  at  1:30  p.m.  and  ending  at 
approximately  5  p.m.  The  deadline  for 
interested  parties  to  suggest  agenda 
topics  is  4:15  p.m.  on  May  18. 1994. 
Questions  may  be  submitted  in  advance 
regarding  the  Agency's  research  and 
development  projects.  They  must  be 
submitted  in  writing  by  June  7.  1994,  to 
the  address  given  below.  If  sufficient 
time  is  available,  questions  received 
after  the  June  7  date  will  be  answered 
at  the  meeting  in  the  discussion  period 
The  individual,  group  or  company 
asking  a  question  does  not  have  to  be 
present  for  the  question  to  be  answered. 
A  consolidated  list  of  the  questions 
submitted  by  June  7  will  be  available  at 
the  meeting  and  will  be  mailed  to 
requesters  after  the  meeting. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Ramada  Inn,  near  Detroit  Mwtro. 
8270  Wickham  Rd.,  Romulus,  MI  48174 
Suggestions  for  specific  R&D  topics  as 
described  below  and  questions  for  the 
June  14.  1994,  meeting  relating  to  the 
Agency's  research  and  development 
programs  should  be  sub.mitted  to  George 
L.  Parker,  Associate  Administrator  for 
Research  and  Development,  NRD-01, 
National  Highway  Traffic  Safety 
Administration,  Room  6206,  400 
Seventh  Street,  SW..  Washington.  DC 
20590.  The  fax  number  is  202-366- 
5930. 

SUPPLEMENTARY  INFORMATION:  NHTSA 
intends  to  provide  detailed 
presentations  about  its  nisearch  and 
development  programs  in  a  series  of 
quarterly  public  meetings.  The  scries 
started  in  April  1993.  The  purpo.se  is  to 
make  available  more  complete  and 
timely  information  regarding  the 
Agency's  research  and  development 
programs.  This  sixth  meeting  will  be 
held  on  June  14,  1994. 

NHTSA  requests  suggestions  from 
interested  parties  on  the  specific  agenda 
topics.  NHTSA  will  base  its  decisions 
about  the  agenda,  in  part,  on  the 
suggestions  it  receives  by  close  of 
business  at  4:15  p.m.  on  May  18,  1994 
Before  the  meeting,  it  will  publish  a 
notice  with  an  agenda  listing  the 
research  and  development  topics  to  be 
discussed.  NHTSA  asks  that  the 
suggestions  be  taken  from  the  list  below 
and  that  they  be  limited  to  five,  in 
priority  order,  so  that  the  presentations 
at  the  June  14  R&D  meeting  can  be  most 
useful  to  the  audience.  Please  note  that 
almost  all  of  these  topics  have  been 
discussed  at  the  previous  five  meetings 
to  some  extent  and  that  presentations  at 
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the  sixth  meeting  will  be  reports  on 
current  status,  results,  and  plans. 

Specific  Crashworthiness  R&D  topics 
are: 

Improved  frontal  crash  protection. 
Highway  traffic  injury  studies, 
Head  and  neck  injury  research. 
Lower  extremity  injury  research, 
Thora.x  injury  research, 
Human  injury  simulation  and  analysis. 
Crash  test  dummy  component 

development. 
Vehicle  aggressivity  and  fleet 

compatibility. 
Upgrade  side  crash  protection. 
Upgrade  seat  and  occupant  restraint 

systems, 
Child  safety  research,  and 
Electric  and  alternate  fuel  vehicle  safety. 
Specific  Crash  Avoidance  R&D  topics 
are: 
Truck  crashworthiness/occupant 

protection 
Truck  tire  traction 
Portable  data  acquisition  system  for 

crash  avoidance  research 
Systems  to  enhance  EMS  response 
(automatic  colhsion  notification) 
Vehicle  motion  environment. 
Crash  causal  analysis. 
Guidelines  for  crash  avoidance  warning 

devices. 
Longer  combination  vehicle  safely. 
Drowsy  driver  monitoring, 
Driver  workload  assessment,  and 
Performance  guidelines  for  IVHS 
systems  (approach). 
Specific  topics  from  the  National 
Cantor  for  Statistics  and  Analysis  are: 
National  safety  belt  use  survey. 
New  data  elements  for  PARS  and  NASS, 
Special  crash  investigations  program 

regarding  air  bag  performance. 
Pedestrian  special  NASS  data  collection 

project,  and 
Critical  Outcome  Data  Evaluation 
System  (CODES)— Linkage  of 
databases  on  police  accident  reporting 
and  medical  outcomes. 
Questions  regarding  research  projects 
that  have  been  submitted  in  writing  not 
later  than  close  of  business  on  )une  7, 
1994.  will  be  answered  as  time  permits. 
A  transcript  of  the  meeting,  copies  of 
materials  handed  out  at  the  meeting, 
and  copies  of  the  suggestions  offered  by 
commenters  will  be  available  for  public 
inspection  in  the  NHTSA  Technical 
Reference  Section,  Room  5108,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Copies  of  the  transcript  will  then 
be  available  at  10  cents  a  page,  upon 
request  to  NHTSA  Technical  Reference 
Section.  The  Technical  Reference 
.Section  is  open  to  the  public  from  9:30 
a.m.  to  4  p.m. 

NHTSA  will  provide  technical  aids  to 
participant' as  necessary,  during  the 


NHTSA  Industry  Research  and 
Development  Meeting.  Thus  any  person 
desiring  assistance  of  "auxiliary  aids" 
(e.g.,  sign  language  interpreter, 
telecommunication  devices  for  deaf 
persons  (TTDs).  readers,  taped  texts, 
braille  materials,  or  large  print  materials 
and/or  a  magnifying  device),  please 
contact  Barbara  Coleman  on  202/366- 
1537  by  COB  June  7,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  L  Strombotne,  Special 
Assistant  for  Technology  Transfer 
Policy  and  Programs,  Office  of  Reseanh 
and  Development,  400  Seventh  Street 
SW.,  Washington,  DC  20590.  Telephone: 
202-366—1730.  Fax  number:  202-366- 
5930. 

Issued;  April  26.  1994. 
George  L.  Parker, 

Ass(xiate  Administrator  for  Research  and 

Development. 

|FR  Doc.  94-10633  Filed  5-3-94:  845  am) 

BILLING  CODE  4910-6»-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

April  26,  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requiren-.ent(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  2110.  1425  New  York 
Avenue'NW..  Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number:  1512-0018. 

Fonn  Number:  ATF  F  6  Part  II 
(5330.3B). 

Tvpe  of  Review:  Extension. 

Title:  Application  and  Permit  for 
Importation  of  Firearms,  Ammunition 
and  Implements  of  War. 

Description:  This  information  collection 
is  needed  to  determine  whether 
firearms,  ammunition  and 
implements  of  war  are  eligible  for 
importation  into  the  United  States. 
The  information  is  used  to  secure 
authorization  to  import  such  articles. 
Forms  are  used  by  persons  who  are 
members  of  the  United  States  Armed 
Forces. 


Fespondents:  Indi\  iduals  or 
hou.seholds. 

Estimated  Number  of  Respondents: 
9,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
4.500  hours. 

OMB  Number:  1512-0352. 

Regulation  ID  Number:  ATF  REC  5 1 70/ 
1. 

Txjfe  of  Review:  Extension. 

Title:  Importers  Records  and  Reports 
(Alcoholic  Beverages). 

Description:  Importers  are  required  to 
maintain  usual  and  customary 
business  records  and  file  letter 
applications  or  notices  related  to 
specific  regulated  activities. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  30 
minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  251  hours. 

OA/B  Number;  1512-0367. 

Regulation  ID  Number:  ATF  REC  5220/ 
1. 

Type  of  Review:  Extension. 

Ti7/e;  Tobacco  Export  Warehousi- — 
Record  of  Operations. 

Description:  Tobacco  Export 
Warehouses  store  untaxpaid  tobacco 
products  until  they  are  exported. 
Record  is  used  to  maintain 
accountability  over  these  products. 
Allows  ATF  to  verify  that  all  products 
have  been  exported  or  tax  liabilities 
satisfied.  Protects  tax  revenues. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
213. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Frequency  of  Response:  Other. 

Estimated  Total  Recordkeeping  Burden: 
1  hour. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  room  3200, 
650  Massachusetts  Avenue  N.W., 
Washington,  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Di'partmental  Reports.  Management  Officer. 
|FR  Doc.  94-10687  Filed  5-3-94;  8:45  am) 

BILUNG  CODE  4S10-31-P 
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Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 


le  Department  of  Trea.sury  has 
litted  the  following  public 
Irraation  collection  requirement(s)  to 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
supmissionfs)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  2110,  1425  New  York 
Avenue,  NfW..  Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0274. 

Fotm  Number:  IRS  Form  2163(c). 

Ty  ae  of  Review:  Extension. 

Titl^:  Employment — Reference  Inquiry. 

Description:  Form  2163(c)  is  used  by 
IRS  to  verify  past  employment  history 
and  to  question  listed  and  developed 
references  as  to  the  character  and 
integrity  of  current  and  potential  IRS 
employees.  The  Information  received 
ip  incorporated  into  a  report  on  which 
^  security  determination  is  based. 

Respondents:  Individuals  or 
households.  State  or  local 
governments.  Farms.  Businesses  or 
other  for-profit.  Federal  agencies  or 
employees,  Non-profit  institutions. 
Small  businesses  or  organizations. 

Estimated  Number  of  Respondents: 
20.000. 

Est  itnated  Burden  Hours  Per 
I  espondent:  12  minutes. 

Fr^uency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
4,000  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571,  1111  Constitution 
Avenue.  N.W..  Washington,  DC 
20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
2)d(503. 

Lois  K.  HoUand. 

Departmental  Reports,  Management  Officer. 

IFR  Doc.  94-10686  Filed  5-3-94:  8:45  am| 

BILLMQ  CODE  4830-01 -P 


UNITED  STATES  INFORMATION 
AGENCY 

North-South  Center  External  Research 
Grant  Program 

ACUON:  Notice-request  for  proposals. 


summary:  The  United  States  Information 
Agf^ncy  (USIA)  invites  applications  from 
eligible  institutions  under  the  auspices 
of  the  North-South  Center's  1994 
Research  Grant  Programs.  The  North- 
South  Center  is  located  at  the  University 
of  Miami  and  is  funded  through  a 
Congressional  appropriation  managed 
through  the  Bureau  of  Educational  and 
Cultural  Affairs  of  the  United  States 
Information  Agency.  The  Center's 
External  Research  Grant  Program  and 
Short-Term  Field  Research  Program 
support  selected  research  activities 
which  are  of  importance  to  the  people 
and  govenunents  of  the  Western 
Hemisphere.  Through  grant  awards,  the 
Center  brings  together  human  and 
technical  resources  to  address  major 
themes  relevant  to  policy  making  in 
North,  South,  and  Central  America  and 
the  Caribbean.  The  Grant  Programs 
provide  funding  for  research  projects 
with  injiovative  approaches  to 
contemporary  concerns  throughout  the 
region.  There  are  currently  two  grant 
competitions  for  which  solicitation  of 
research  proposals  is  being  sought: 

External  Research  Grant  Program: 
The  Program  supports  research, 
analysis,  and  the  exchange  of 
information  important  to  the  economic, 
social,  pohtical,  and  cultural 
development  of  the  countries  of  the 
Western  Hemisphere.  The  general  aim 
of  the  grant  program  is  to  promote 
scholarly  research  of  contemporary 
regional  issues  including: 
Democratization,  social  change  and 
equity,  trade,  debt,  investment, 
environment,  and  drug  policy.  Since 
1991.  approximately  100  External 
Research  Grants  have  been  awarded 
involving  over  250  institutions 
throughout  the  hemisphere. 

Short-temi  Field  Research  Grant 
Program  on  Poverty  and  Urban 
Violence:  Designed  to  coincide  with  the 
upcoming  United  Nations  World 
Summit  for  Social  Development  (March 
1995)  these  awards  are  to  be  specifically 
focused  around  the  theme  of  poverty. 
Research  proposals  will  be  accepted 
from  various  disciplines  for  research 
projects  or  field  research  to  investigate 
issues  of  poverty  and  its  relationship  to 
migration  pressures  and  illegal 
immigration,  youth  and  violence, 
distributional  equity,  and  the  impact  of 
stabilization  and  adjustment  measures 
on  the  overall  well-being  of  the 


population.  The  one-time  competition 
for  the  Short-Term  Field  Research 
Grants  on  Poverty  and  Urban  Violence 
will  be  held  in  Spring  of  1994. 

Dates/ Dead  lines:  It  is  the 
responsibility  of  each  grant  applicant  to 
ensure  that  proposals  are  received  by 
the  stated  deadlines  for  selected 
program. 

External  Research  Grant  Program:  For 
information  purposes  the  External 
Research  Grant  Program  requires  one 
original  and  nineteen  (19)  copies  of  the 
final  proposal,  written  in  English,  and 
have  been  received  at  the  Office  of  Grant 
Programs,  North-South  Center  by  5  p.m. 
Miami  time  on  Monday,  May  2,  1994. 
Please  conserve  paper  by  making  copies 
double-sided.  Faxed  documents  will  not 
be  accepted,  nor  will  documents 
postmarked  on  May  2,  1994  but  received 
at  a  later  date.  Project  activities  should 
begin  no  earlier  than  July  1.  1994  and 
should  run  no  longer  than  September 
30,  1995.  An  additional  External 
Research  Grant  Program  will  be 
announced  in  July  of  1994.  with  projects 
to  begin  no  earlier  than  September  1994. 

Short-term  Field  Research  Grant 
Program  on  Poverty  and  Urban 
Violence:  The  deadline  for  submission 
of  the  original  and  nineteen  (19)  copies 
of  the  final  proposal  and  required 
attachments,  written  in  English,  must  be 
received  at  the  Office  of  Grant  Programs. 
North-South  Center  by  5  p.m.  Miami 
time  on  Wednesday,  May  25,  1994. 
Please  conserve  paper  by  making  copies 
double-sided.  Faxed  documents  will  not 
be  accepted,  nor  will  documents 
postmarked  on  May  25,  1994  but 
received  at  a  later  date.  Project  activities 
should  begin  no  earlier  than  July  1,  1994 
and  should  run  no  longer  than  October 
31. 1994. 

ADDRESSES:  Twenty  complete  proposals 
should  be  submitted  by  their  respective 
deadlines  to:  Mary  Uebersax.  Director  of 
Grant  Programs,  North-South  Center, 
1500  Monza  Avenue,  Coral  Gables.  FL 
33146-3027.'  Fax  (305)  284-6370. 
FOR  FURTHER  INFORMATION:  Interested 
organizations/institutions  should 
contact  the  Office  of  Grant  Programs  at 
the  address  listed  above  or  by  telephone 
at  (305)  284-8951,  facsimile  "(305)  284- 
6370.  The  Director  of  Grant  Programs 
can  also  be  reached  by  electronic  mail 
at:  macondo2@umiami.ir.miami.edu  to 
request  detailed  application  packets, 
which  include  award  criteria  not 
mentioned  in  this  announcement,  all 
necessary  forms,  and  guidelines  for 
preparing  proposals,  including  specific 
budget  pn^paration  information. 
SUPPLEMENTARY  INFORMATION:  Proposals 
from  all  parts  of  the  world,  except 
where  prohibited  by  U.S.  law  that  are 
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consistent  with  the  mission  of  the 
North-South  Center  and  are  of  sound 
intellectual  justification  will  be 
considered.  Funding  will  not  be 
authorized  for  any  private  for-profit 
institutions,  profit-oriented  individuals' 
initiatives,  projects  of  a  proprietary 
nature,  or  for  projects  of  a  partisan 
political  nature.  Principal  investigators 
should  have  completed  advanced 
degrees  and  must  demonstrate  an 
institutional  affiliation.  Prs  and  post 
doctoral  scholars  are  eligible  to 
complete  for  the  Short-tcrrn  Field 
Research  Grants  on  Poverty  and  Urban 
Violence,  however  the  investigators 
must  demonstrate  an  institutional 
affiliation.  The  Center  and  its  Grant 
Review  Panel  will  not  use  political  tests 
or  political  qualifications  and  will  not 
discriminate  in  any  manner  whatsoever 
in  selecting  grantees. 

Funding  Limitations:  The  grant 
awards  should  not  be  usad  in  lieu  of 
salary  or  to  support  projects  which 
could  be  funded  by  private  foundations 
or  government.  In  addition,  applicants 
are  encouraged  to  seek  supplemental 
funding  for  orojects. 

Successful  projects  will  be  funded  by 
means  of  a  cost  reimbursement 
subcontract  a^reemnnt  bctvveen  the 
North-South  Center,  the  University  of 
Miami,  and  the  applicant's  institution. 
All  current  policies  and  requirements 
that  govern  federal  research  grants  will 
}>e  applied  to  the  grant  award. 

Pursuant  to  the  L'SIA's  Bureau  of 
Educational  and  Cultural  Affairs 
authorizing  l.'^gislation,  programs  must 
maintain  a  non-politica!  character  and 
should  be  balanced  and  representative 
of  the  diversity  of  American  political, 
social  and  cultural  life. 

External  Research  Grant  Program: 
North-South  Center  E.xtpmal  Research 
Grant  Awards  will  be  capped  at 
550,000.  Multi-year  proposals  will  be 
funded  on  a  yearly  basis  upon 
recommendation  of  the  Grant  Review 
Panel,  contingent  upon  Congressional 
fundir.p  of  the  North-South  Center. 

Short-term  Field  ResearrJi  Grant 
Program  on  Poverty  and  Urban 
Violence:  The  ma.dmum  award  for  this 
program  will  be  $20,000.  Support  will 
include  international  travel  expenses, 
domestic  transportation,  limited  living 
expenses,  and  research  and  pre- 
publication  expenses. 

Overview — The  general  aim  of  the 
North-South  Center's  grant  programs  is 
to  promote  scholarly  research  that  will 
increase  knowledge  and  broaden 
understanding  of  contemporary  regional 
issues.  The  long-term  aims  of  the 
programs  are  to  support  scholarship  in 
inter-American  affairs,  encourage 
collaboration  in  various  fields  of 


research  among  institutions  tfiroughout 
the  hemisphere,  stimulate  discussion  of 
policy-relevant  issues,  and  pron^ote 
scholarship  from  which  policy  solutions 
may  derive. 

Guidelines — The  Center  gives  priority 
to  projects  involving  the  collaboration  of 
institutio.'is  in  more  than  one  country 
and  to  projects  addressing  issues 
encompassing  several  countries.  The 
Programs  provide  funding  for  projects 
that  demonstrate  a  clear  analytical      « 
focus,  a  solid  method  to  achieve 
research  goals  in  a  timely  manner,  and 
relevance  to  contemporary  policy. 
Research  activities  should  generate  a 
product  of  enduring  value  such  as  a 
publication  or  a  series  of  publications. 

Proposed  Budget — Applicants  mu.<=t 
submit  a  comprehensive  line  item 
budget  for  which  specific  details  are 
available  in  the  application  packet.  The 
Center  does  not  pay  for  costs  that  are 
not  directly  related  to  the  specific 
project  being  funded  (e.g.,  indirect 
costs).  No  support  will  be  given  for  the 
purchase  or  lease  of  capital  equipment 
(e.g.,  fax  machines,  computers),  or  other 
related  infrastnictural  costs.  Some 
degree  of  institutional  suppo.'t  should 
be  reflected  in  the  proposed  project 
budget.  Salary  support  must  be  fully 
justified  by  the  specific  requirements  of 
the  projects  and  should  not  represeiit  a 
major  portion  of  total  project  expense. 
Salarv'  support  should  be  calculated  as 
a  percentage  of  time  spent  on  research 
for  the  duration  of  die  project  It  is  not 
pci-missible  to  request  support  in  lieu  of 
responsibilities  for  university  course 
instruction. 

Review  Process:  Grants  made  through 
the  North-South  Center  External 
Research  Grant  Program  are  awarded 
through  a  competitive  review  process. 
The  Grant  Programs  Office  will 
acknowledge  receipt  of  all  proposals, 
and  the  Center's  Executive  Staff  will 
review  every  proposal  for  eligibility, 
completeness,  and  competitiveness. 
Outside  reviewers  with  expertise  in  a 
particular  subject  area  may  be  called 
upon  to  provide  critique  on  proposals. 
Proposals  will  be  deemed  ineligible  if 
they  do  not  fully  adhere  to  the 
guidelines  established  herein  and  in  the 
application  packet.  All  eligible  and 
complete  proposals  will  be  submitted  to 
the  Center's  Grant  Review  Panel, 
comprised  of  a  multidisciplinary  group 
of  distinguished  experts  from  major 
university  centers  for  Latin  American 
and  Caribbean  Studies  throughout  the 
United  States  and  two  international 
business  members. 

Review  Criteria:  Applications  which 
meet  the  aforementioned  technical 
requirements  will  be  competitively 


reviewed  according  to  the  following 
criteria: 

1.  Contribution  to  the  field  ofstudv: 
Proposals  should  demonstrate  e  distinct 
theoretical,  political,  or  applied 
academic  significance  to  the  stated 
subject  area.  The  outcome  of  the 
research  endeavor  should  be  useful  and 
applicable  to  the  academic,  gcvemment, 
and/or  the  policy-making  community. 

2.  Rc'searcb  cohesiveness  and  quality: 
Clearly  defined  research  hypotheses, 
including  the  specific  questions  which 
will  be  as.ked  through  this  investigation, 
and  an  explanation  of  the  means  of 
testing  ajid  evaluating  the  research 
objectives  should  be  provided.  A 
detailed  agenda  and  relevant  work  plan 
should  demonsUate  substantive  rigor 
and  logistical  capacity.  Propo.sed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

3.  Clarity  ana  focus:  Proposals  should 
illustrate  that  the  research  has  been 
sufficiently  developed  prior  to  the 
request  for  fimding.  to  ensure  that  its 
aims  are  clear  and  specific.  Proposals 
should  clearly  demonstrate  how  the 
applicant  will  meet  the  program's 
objectives  and  research  plen. 

4.  Concrete  and  lusting  impact  of  the 
investigations:  Proposed  programs 
should  strengthen  long-term  mutual 
understanding,  including  maximum 
sharing  of  information  and 
establishment  of  long-term  inslituticnal 
and  individual  linkages.  Proposals 
should  provide  a  plan  for  continued 
follow-up  activity  which  insures  that 
the  Center's  supported  programs  are  not 
isolated  events.  Effective  dissemination 
of  the  project's  results  should  be 
plan.ned  to  reach  the  widest  possible 
and  most  relevant  audience. 

5.  Potential:  Proposals  should 
demonstrate  the  potential  for  fostering 
cooperation  and  understanding  among 
peoples  of  the  region. 

6.  Applicant's  "track  record"/ 
evaluation  plans:  Applicants  should 
demonstrate  a  history  of  successful 
programs,  including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
research  grants,  where  applicable.  The 
Center  will  consider  the  past 
performance  of  prior  grantees  and  the 
demonstrated  potential  of  new 
applicants.  Grantees  must  be  willing  to 
comply  with  evaluation  requirements  of 
the  granting  institution. 

7.  Cost-effectiveness:  The  overhead 
and  administrative  components  of 
grants,  as  well  as  salaries  and  honoraria, 
should  be  kept  as  low  as  possible.  All 
other  research  costs  should  be 
necessary,  appropriate,  and  justified  in 
the  budget  narrative 
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'8.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  support  as  well  as  direct  funding 
contributions  (such  as  full-time  salaries) 
from  their  institution. 

Notice:  The  terms  and  conditions 
published  in  this  RFP  are  binding  and 
may  not  be  modified  by  any  Nordi- 
South  Center  or  USIA  representative. 
Explanatory  information  provided  by 
the  North-South  Center  that  contradicts 
published  language  will  not  be  binding. 


Issuance  of  the  RFP  does  not  constitute 
an  award  commitment  on  the  part  of  the 
Center.  Final  awards  cannot  be  made 
until  funds  have  been  fully  appropriated 
by  the  U.S.  Congress,  allocated  and 
committed  through  internal  North- 
South  Center  and  University  of  Miami 
procedures. 

Notification 

All  applicants  will  be  notified  in 
writing  of  the  results  of  the  review 


process.  Awarded  grants  will  be  subject 
to  periodic  reporting  and  evaluation 
requirements. 

Dated:  April  28. 1994. 
Barry  Fulton. 

Acting  Associate  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 
IFR  Doc.  94-10634  Filed  5-3-94;  8:45  ami 
BILUNQ  CODE  8230-01-M 
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This  section  of  the  FEDERA.L  REGISTER 
contains  notices  of  meetings  pobJisbed  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b<e)(3). 


COMMODdY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE;  10:00  a.m..  Thursday, 
May  26,  1994. 

PLACE;  2033  K  St.,  N.W.,  Washington. 
D.C.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Enforcement 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION; 
Jean  A.  Webb,  254-6314. 
fean  A.  Webb, 

Secretary-  of  the  Commission. 

[FR  Doc.  94-10871  Filed  5-2-94.  2:55  pm) 

BILLING  CODE  SJS1-01-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10  00  a.m..  Thursday. 

May  19, 1994. 

PLACE:  2033  K  St.,  N.W..  Washington, 

D.C.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSONS  FOR  MORE 

INFORMATION:  )ean  A.  Webb,  254-6314 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

IFR  Doc.  94-10872  Filed  5-2-94;  2:55  p.m.J 

BILLING  CODE  6351-01-M 

U.S.  CONSUMER  PRODUCT  SAFETY 

COMMISSION 

"FEDERAL  REGISTER"CITAT10N  OF 
PREVIOUS  ANNOUNCEMENT:  Vol.  59,  No. 
79,  page  19750,  April  25,  1994. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  9:00  a.m..  April  27,  1994. 

CHANGES  IN  MEETING:  Meeting  scheduled 
for  April  27,  1994  has  been  postponed 
until  May  3,  1994. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Sheldon  D.  Butts,  Deputy  Secretary. 
(301) 504-0800. 

Dated:  April  28.  1994. 
Sheldon  D.  Butts, 

Depu  ty  Secretary. 

|FR  Doc.  94-10859  Filed  5-2-94;  2:34  p.m.j 

BILLING  CODE  8355-01-M 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 


"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  59  FR  22216. 
April  26.  1994. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  2:00  p.m.  (Eastern  Time) 
Tuesday.  May  10.  1994. 

CHANGE  IN  THE  MEETING: 

Open  Session 

The  item  hsted  below  has  been  added 
to  the  agenda: 

4.  Exten.sion  of  Comment  Period  on  the 
Proposed  Consoiidaied  Guildelines  on 
Harassment. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Francos  M.  Hart.  Executive  Officer  on 
(202) 663-4070. 

Dated:  April  29,  1994. 
Frances  M.  Hart, 

Executive  Officer.  Executive  Secretariat. 
IFR  Doc.  94-10789  Filed  5-2-94;  1104  am] 
BILUNG  CODE  6750-Oe-M 

FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Special  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sun.shine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 

DATE  AND  TIME:  The  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean.  Virginia,  on  May  5. 1994,  from 
10:00  a.m.  until  such  time  as  the  Board 
concludes  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Soard, 
(703)  883-4003,  TDD  (703)  883-4444. 

ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean.  Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Farts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  of  this  meeting  will  be  closed 
to  the  public.  In  order  to  increase  the 
accessibility  to  Board  meetings,  persons 
requiring  assistance  should  make 
arrangements  in  advance.  The  matters  to 
be  considered  at  the  meeting  are: 

Open  Session 


A.  Approval  of  Minutes 

B.  Reports 

1.  Chief  Examiner's  Quarterly  Report 

C.  New  Business 
1.  Regulations 

a.  Standards  of  Conduct,  Personnel 
Administration  |12  CFR  Part  612]  (Final). 

b.  Collateral  Evaluation  Requirements, 
Loan  Policies  and  Ope.'-ations  112  CFR  Part 
614)  (Policy  Discussion). 

Closed  Session* 

A.  Reports 

1.  Office  of  Secondary  Market  Oversight 
Quarterly  Report 

B.  i\ew  Business 

1.  Enforcement  Actions 

Dated:  May  2.  1994. 
Curtis  M.  Anderson, 

Secretary.  Farm  Credit  Administration  Board. 
[FR  Doc.  94-10878  Filed  5-2-94.  3;57  pmj 

BILUNG  CODE  670S-01-i> 

NEIGHBORHOOD  REINVESTMENT 

CORPORATION 

Sixteenth  Annual  Meeting  of  the  Board 

of  Directors 

TIME  AND  DATE:  9:30  a.m.,  Friday,  May 

13.  1994. 

PLACE:  Federal  Reserve  System.  20th  & 

C  Streets.  NW..  Eccles  Building,  roo.m 

4001.  Washington,  DC  20552. 

STATUS:  Open. 

CONTACT  PERSON  FOR  MORE  INFORMATJON: 

Jeffrey  T.  Bryson,  General  Counsel/ 

Secretarj'  (202)  376-2441. 

Agenda 

I.  Call  to  Order 

II.  Approval  of  Minutes: 
March  11.  1994.  Regular  Mtg. 

III.  Committee  Appointments: 

a.  Audit  Committee 

b.  Budget  Committee 

c.  Personnel  Committee 

IV.  Election  of  Officers 

V.  Board  Apjxiintments: 

a.  Internal  Audit  Director 

b.  Asst.  Secretary/Paralegal 

VI.  Resolutions  of  Appreciation 

VII.  Treasurer's  Report 

VIII.  Executive  Director's  Quarterly 
Management  Report 

IX.  Adjourn 
Jefirey  T.  Bryson, 
General  Counsel/Secretary. 

IFR  Doc.  94-10786  Filed  5-2-94;  8:45  am) 

BILUNG  CODE  757(M>1-M 


*  Ses.sion  Closed — Exempt  pursuant  to  5  U.S.C 
552b(c)(8).  (9)and(10) 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categones 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  261,  262,  263  and  267 

[Docket  No.  840387-4087;  ID  120293B] 
RIN  0648-AD53 

U.S.  General  Standards  for  Grades  of 
Finfish  Products 

CdfTection 

la  proposed  rule  document  94-9060 
beginning  on  page  18091  in  the  issue  of 
Friday,  April  15,  1994,  make  the 
fol|owing  correction: 

On  page  18092,  in  the  first  column, 
under  DATES,  in  the  second  line,  "May 
2,  1994"  should  read  "August  15. 
19fi4". 

BItUNG  COOE  1505-01-0 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  668 

RIN  184O-AC08 

Student  Assistance  General  Provisions 
Correction 

In  rule  document  94-9747  beginning 
onipage  220G6  in  the  issue  of  Thursday, 


April  28, 1994,  make  the  following 
correction: 

§668.61    [Corrected] 

On  page  22068.  in  the  third  column, 
in  §  668.61.  insert  the  following  below 
the  five  stars:  "(Approved  by  the  Office 
of  Management  and  Budget  imder 
Control  Number  1840-0570)". 

BILLINO  CODE  1505-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  150 

[CGD  93-080] 
RIN2115-AE69 

Louisiana  Offshore  Oil  Port:  Expansion 
of  Deepwater  Port  Safety  Zone 
Boundaries 

Correction 

In  rule  document  94-8837  beginning 
on  page  17480.  in  the  issue  of 
Wednesday,  April  13,  1994.  make  the 
following  correction: 

On  page  17480,  in  the  third  column, 
under  SUMMARY,  in  the  sixth  line,  "of 
should  read  "or". 

BILLING  CODE  1505-01-O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  23 

[Docket  No.  115CE,  Special  Condition  23- 
ACE-74] 

Special  Conditions;  Cessna  Model  526 
Airplane 

Correction 

In  rule  document  94-3620  beginning 
on  page  8119  in  the  issue  of  Friday. 
February  18.  1994.  make  the  following 
corrections. 

1.  On  page  8124.  in  the  second 
column,  in  SC23.157  (a),  in  the  sixth 
line.  "VV-t-500+1300  "  should  read: 

W+300 


1300 


and  in  SC23.157  (c).  in  the  sixth  hne, 
"W+2800-^2200"  should  read: 

VV->2800 


2200 
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Department  of  the 
Interior 


Office  of  the  Secretary 


43  CFR  Part  11 

Natural  Resources  Damage  Assessments; 
Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
43CFRPart11 

RIN;  1090-AA43 

Natural  Resource  Damage 
Assessments 

agency:  Department  of  the  Interior. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  solicits  comment 
on  proposed  revisions  of  the  regulations 
for  assessing  natural  resource  damages 
resulting  from  a  discharge  of  oil  into 
navigable  waters  under  the  Clean  Water 
Act  or  a  release  of  a  hazardous 
substance  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act.  The 
Department  of  the  Interior  has 
previously  developed  two  types  of 
natural  resource  damage  assessment 
regulations:  Standard  procedures  for 
simplified  assessments  requiring 
minimal  field  observation  (the  type  A 
rule);  and  site-specific  procedures  for 
detailed  assessments  in  individual  cases 
(the  type  B  rule). 

The  Department  is  proposing,  as  part 
of  its  compliance  with  a  court  remand, 
to  revise  the  type  B  rule  to  address  the 
use  of  the  economic  methodology 
known  as  contingent  valuation  to  assess 
lost  values  of  injured  natural  resources. 
In  general,  the  Department  is 
considering  and  soliciting  comment  on 
a  proposed  natural  resource  damage 
assessment  rule  regarding  contingent 
valuation  recently  published  by  the 
National  Oceanic  and  Atmospheric 
Administration  pursuant  to  the  Oil 
Pollution  Act  of  1990.  This  notice 
constitutes  the  Department's  proposed 
rulemaking  document  and  solicits 
comment  on  rule  language  under 
consideration  for  a  final  rule.  Upon 
consideration  of  the  comments  received 
in  response  to  this  notice,  the 
Department  intends  to  issue  a  final  rule. 
The  Department  recently  published  a 
final  rule  to  revise  the  type  B  rule  to 
comply  with  all  other  aspects  of  the 
court  order. 

DATES:  Comments  must  be  received  by 
July  7,  1994. 

ADDRESSES:  Comments  should  be  sent  in 
triplicate  to  the  Office  of  Environmental 
Policy  and  Compliance.  ATTN:  NRDA 
Rule,  Mail  Stop  2340,  Department  of  the 
Interior,  1849  C  Street.  N\V.. 
Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  C.  Morton  or  David  Rosenberger  at 
(202)  208-3301. 


SUPPLEMENTARY  INFORMATION:  This 
notice  is  organized  as  follows: 

I.  Background 

A.  Statutory  Provisions 

B.  Regulatory  History 

C.  ludicial  Review 

D.  Implementation  of  the  Court  Order 

E.  Other  Rulemakings 

II.  Calculation  of  Damages  Under  the  Type  B 

Rule 

A.  Costs  of  Restoration,  Rehabilitation. 
Replacement,  and/or  Acquisition  of 
Equivalent  Resources 

B.  Compensable  Value 
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I.  Background 

A.  Statutory  Provisions 

The  Clean  Water  Act,  as  amended  (33 
U.S.C.  1251  et  seq.)  (CWA)  and  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (42  U.S.C.  9601 
et  seq.)  (CERCLA)  authorize  natural 
resource  trustees  to  recover 
compensatory  damages  for  injury  to. 
destruction  of.  or  loss  of  natural 
resources  resulting  from  a  discharge  of 
oil  into  navigable  waters  or  a  release  of 
a  hazardous  substance.  CWA  sec.  311(f); 
CERCLA  sec.  107.  Federal  and  State 
officials  may  be  designated  to  serve  as 
natural  resource  trustees  under  CERCLA 
and  CWA.  CERCLA  also  recognizes  the 
authority  of  Indian  tribes  to  commence 
actions  as  natural  resource  trustees. 

Damages  may  be  recovered  for  those 
natural  resource  injuries  and  losses  that 
are  not  fully  remedied  by  response 
actions.  All  sums  recovered  in 
compensation  for  natural  resource 
injuries  must  be  used  to  restore, 
rehabilitate,  replace,  or  acquire  the 
equivalent  of  the  injured  natural 
resources.  Trustee  officials  may  also 
recover  the  reasonable  costs  of  assessing 
natural  resource  damages  and  any 
prejudgment  interest. 

CERCLA  requires  the  promulgation  of 
two  types  of  regulations  for  the 
assessment  of  natural  resource  damages 
resulting  either  from  a  discharge  of  oil 
under  CWA  or  from  a  release  of  a 
hazardous  substance  under  CERCLA. 
CERCLA  sec.  301(c).  The  type  A 
regulations  constitute  standard 
procedures  for  simplified  assessments 
requiring  minimal  field  observation. 
The  type  B  regulations  constitute  site- 
specific  procedures  for  detailed 


assessments.  Both  regulations  identify 
the  best  available  procedures  for 
determining  natural  resource  damages. 
Assessments  performed  by  Federal  and 
State  natural  resource  trustee  officials  in 
accordance  with  these  regulations 
receive  a  rebuttable  presumption  in 
court.  CERCLA  sec.  107(f)(2)(C).  The 
promulgation  of  these  regulations  was 
delegated  to  the  Department  of  the 
Interior  (the  Department).  E.O.  12316.  as 
amended  by  E.O.  12580. 

The  Oil  Pollution  Act  (33  U.S.C.  2701 
et  seq.)  (OP A)  was  signed  into  law  on 
August  18, 1990.  Among  other  things, 
OPA  amended  the  natural  resource 
damage  provisions  of  CWA.  OPA 
authorized  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  to 
develop  new  natural  resource  damage 
assessment  regulations  for  discharges  of 
oil  into  navigable  waters.  The 
Department  is  coordinating  its 
rulemakings  with  NOAA  to  ensure,  to 
the  maximum  extent  appropriate,  that 
consistent  processes  are  estabUshed  for 
assessing  natural  resource  damages 
under  CERCLA  and  OPA.  OPA  provides 
that  until  NO.\A  develops  final 
regulations,  the  Department's 
regulations  may  be  used  to  assess 
natural  resource  damages  under  OPA. 
OPA  sec.  6001(b). 

B.  Regulatory  History 

The  Department  has  issued  various 
final  rules  for  the  assessment  of  natural 
resoiurce  damages:  51  FR  27674  (Aug.  1, 
1986);  52  FR  9042  (March  20, 1987);  53 
FR  5166  (Feb.  22. 1988);  and  53  FR  9769 
(March  25, 1988).  These  rulemakings  are 
all  codified  at  43  CFR  part  11.  The 
Department  also  recently  published  a 
final  rule  that  has  not  yet  been  codified 
in  the  Code  of  Federal  Regulations.  59 
FR  14261  (March  25, 1994). 

The  natural  resource  damage 
assessment  regulations  provide  an 
administrative  process  for  conducting 
assessments  as  well  as  technical 
methods  for  the  actual  identification  of 
injuries  and  calculation  of  damages. 
Under  the  regulations,  both  type  A  and 
type  B,  assessments  consist  of  four 
major  phases. 

The  first  phase  of  an  assessment 
conducted  under  the  regulations 
involves  the  activities  that  precede  the 
actual  assessment.  For  example,  upon 
detecting  or  receiving  notification  of  a 
discharge  or  release,  trustee  officials 
perform  a  preassessment  screen  to 
ascertain  whether  further  assessment 
actions  are  warranted. 

The  second  phase  involves  the 
preparation  of  an  Assessment  Plan.  The 
Assessment  Plan,  which  is  subject  to 
public  review  and  comment,  assists  the 
involvement  of  other  interested  trustee 
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officials,  potentially  responsible  parties 
(PRPs),  and  the  general  public.  The 
Assessment  Plan  also  ensures  that 
assessments  are  performed  at  a 
reasonable  cost. 

In  the  third  phase,  trustee  officials 
conduct  the  work  described  in  the 
Assessment  Plan.  The  work  involves 
three  steps:  Injury  Determination; 
Quantification;  and  Damage 
Determination.  In  Injury  l5etermination, 
trustee  officials  determine  whether  any 
natural  resources  have  been  injured.  If 
trustee  officials  determine  that  resources 
have  been  injured,  they  proceed  to 
Quantification,  in  which  they  quantify 
the  resulting  reduction  in  services 
provided  by  the  resources.  Finally,  in 
Damage  Determination,  trustee  officials 
calculate  the  monetary  compensation  to 
be  sought  as  damages  for  the  natural 
resource  injuries. 

In  a  type  A  assessment,  trustee 
officials  perform  Injury  Determination, 
Quantification,  and  Damage 
Determination  through  the  use  of 
standardized  procedures  involving 
minimal  field  work.  The  Department 
has  adopted  a  phased  approach  to 
developing  type  A  procedures  for 
different  environments.  Only  one  type  A 
procedure  has  been  developed  to  date. 
The  existing  type  A  procedure  provides 
for  the  use  of  a  computer  model  to 
assess  damages  from  small  releases  or 
discharges  in  coastal  or  marine 
environments.  For  other  releases  or 
discharges,  trustee  officials  conduct  a 
type  B  assessment,  in  which  Injury 
Determination,  Quantification,  and 
Damage  Determination  are  performed 
through  the  use  of  a  range  of  alternative 
scientific  and  economic  valuation 
methodologies.  This  notice  addresses 
the  use  of  a  particular  valuation 
methodology  during  the  Assessment 
Phase. 

The  fourth  phase  of  every  natural 
resource  damage  assessment,  whether 
the  type  A  or  type  B  rule  is  followed, 
ccMisists  of  post-assessment  activities 
such  as:  Preparation  of  a  Report  of 
Assessment;  establishment  of  an 
account  for  damage  assessment  awards; 
and  development  of  a  Restoration  Plan 
for  use  of  the  awards. 

C  Judicial  Review 

A  party  may  petition  the  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  to  review  any  regulation  issued 
under  CERCLA.  CERCLA  sec.  113(a).  A 
number  of  parties  filed  such  petitions 
for  review  of  the  natural  resource 
damage  assessment  regulations. 

The  type  B  rule  was  challenged  in 
State  of  Ohio  v.  United  States 
Department  of  the  Interior,  880  F.2d  432 
(DC  Cir.  1989)  {Ohio  v.  Interior).  The 


court  in  Ohio  v.  Interior  upheld  various 
challenged  aspects  of  the  type  B  rule  but 
did  remand  three  issues.  The  coujt 
ordered  the  Department  to  revise  the 
rule  to  reflect  the  statutory  preference 
for  using  restoration  costs  as  the 
measure  of  natural  resource  damages. 
The  court  used  the  term  "restoration 
costs"  to  encompass  the  cost  of 
restoring,  rehabilitating,  replacing,  and/ 
or  acquiring  the  equivalent  of  the 
injured  natural  resources.  880  F.2d  at 
441. 

The  court  also  ordered  the 
Department  to  allow  for  the  assessment 
of  all  reliably  calculated  lost  values  of 
injured  natural  resources,  including 
both  lost  use  values  and  lost  nonuse 
values.  Use  values  are  derived  through 
activities  such  as  hiking  or  fishing. 
Nonuse  values  are  not  dependent  on  use 
of  the  resource.  Nonuse  values  include 
existence  value,  which  is  the  value  of 
knowing  that  a  resource  exists,  and 
bequest  value,  which  is  the  value  of 
knowing  that  a  resource  will  be 
available  for  future  generations.  Finally, 
the  court  asked  the  Department  to 
clarify  whether  the  natural  resource 
damage  assessment  regulations  apply  to 
natural  resources  that  are  not  actually 
ovmed  by  the  government. 

The  type  A  rule  was  challenged  in 
State  of  Colorado  v.  United  States 
Department  of  the  Interior,  880  F.2d  481 
(DC  Cir.  1989)  {Colorado  v.  Interior). 
The  court  held  that,  based  on  the 
reasoning  in  the  Ohio  v.  Interior 
decision,  the  type  A  procedure  for 
coastal  and  marine  envirorunents 
should  be  revised  to  allow  for  the 
calculation  of  restoration  costs. 

D.  Implementation  of  the  Court  Order 

The  Department  published  an 
advance  notice  of  proposed  rulemaking 
on  September  22, 1989,  to  announce  its 
intent  to  revise  the  type  B  rule  to 
comply  with  Ohio  v.  Interior.  54  FR 
39016.  The  Department  issued  a 
proposed  rule  on  April  29,  1991,  with 
comments  requested  by  June  28,  1991. 
56  FR  19752.  On  July  2,  1991,  the 
Department  extended  the  comment 
period  to  July  16, 1991.  56  FR  30367.  On 
July  22.  1993,  the  Department  reopened 
the  comment  period  to  allow 
consideration  of  additional  comments, 
including  newly  developed  information 
on  the  contingent  valuation 
methodology  (CV),  the  only  method 
currently  available  for  the  express 
purpose  of  estimating  nonuse  values.  58 
FR  39328.  The  comment  period  was 
originally  reopened  until  September  7, 
1993,  and  then  extended  until 
September  22,  1993.  58  FR  45877  (Aug. 
31,  1993). 


After  reviewing  the  comments 
received  in  response  to  the  July  22, 
1993,  Federal  Register  notice,  the 
Department  proposes  to  revise  the  type 
B  rule  to  include  appropriate  standards 
to  improve  the  reliability  of  CV  when 
used  to  estimate  lost  nonuse  values.  The 
Department  is  issuing  this  notice  to 
ensure  that  intereste<l  parties  have  an 
adequate  opportunity  for  review  and 
comment. 

On  March  25, 1994,  the  Department 
published  a  final  rule  to  revise  the  type 
B  rule  to  comply  with  all  aspects  of  the 
Ohio  v.  Interior  remand  other  than  the 
assessment  of  lost  nonuse  values.  59  FR 
14281.  Pending  completion  of  this 
rulemaking,  the  Department  is 
temporarily  leaving  unchanged  the 
language  of  the  original  type  B  rule 
concerning  the  assessment  of  lost 
nonuse  values. 

E.  Other  Rulemakings 

CERCLA  mandates  biennial  review 
and  revision,  as  appropriate,  of  the 
natural  resource  damage  assessment 
regulations.  The  Department  plans  to 
begin  the  biennial  update  of  the  type  B 
rule  in  July  1994.  All  aspects  of  the 
administrative  process  and  the  type  B 
rule  will  be  subject  to  review  during 
that  update.  During  the  bieimial  review, 
the  Department  will  consider  ways  of 
ensuring  the  greatest  consistency 
appropriate  between  its  damage 
assessment  regulations  and  the  damage 
assessment  regulations  being  developed 
by  NOAA. 

Further,  later  this  year  the  Department 
plans  to  issue  a  proposed  rule  to  revise 
the  type  A  rule  for  coastal  and  marine 
environments  in  compliance  with 
Colorado  v.  Interior.  The  Department  is 
also  developing  an  additional  type  A 
rule  for  assessing  damages  in  the  Great 
Lakes.  Like  the  type  A  rule  for  coastal 
and  marine  environments,  the  type  A 
rule  for  the  Great  Lakes  will  incorporate 
a  computer  model. 

II.  Calculation  of  Damages  Under  the 
Type  B  Rule 

A.  Costs  of  Restoration.  Rehabilitation, 
Replacement,  and/or  Acquisition  of 
Equivalent  Resources 

The  type  B  rule  as  originally 
published  on  August  1,  1986,  provided 
that  damages  consisted  of  the  lesser  of 
the  cost  of  restoring  the  injured 
resources  (plus  the  lost  interim  use 
value)  or  the  diminution  in  the  value  of 
the  injured  resources  without 
restoration.  In  Ohio  v.  Interior,  the  court 
ordered  the  Department  to  revise  the 
rule  to  reflect  the  statutory  preference 
for  using  restoration  costs  as  the 
measure  of  natural  resource  damages. 
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CERCL^  provides  that  sums  recovered 
in  natural  resource  damage  actions  may 
be  used  to  restore,  rehabilitate,  replace, 
or  acquire  the  equivalent  of  the  injured 
natural  resources.  The  court  used  the 
simple  term  "restoration"  costs  as 
shorthand  for  the  cost  of  performing  any 
of  these  actions.  880  F.2d  at  441.  On 
March  25. 1994,  the  Department 
published  a  final  rule  that  revised  the 
type  B  rule  to  allow  trustee  officials  to 
recover  the  costs  of  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources  in  all 
cases.  59  FR  14281. 

The  March  25. 1994,  final  rule 
provides  guidance  on  projecting  the 
costs  of  restoring,  rehabilitating, 
replacing,  and/or  acquiring  the 
equivalent  of  the  injured  resources. 
Under  that  final  rule,  trustee  officials 
first  identi  fy  and  consider  a  reasonable 
number  of  possible  alternatives  for 
restoring,  rehabilitating,  replacing,  and/ 
or  acquiring  the  equivalent  of  the 
injured  resources.  Trustee  officials  also 
estimate  those  services  that  are  likely  to 
be  lost  to  the  public  pending  completion 
of  each  alternative  under  consideration. 
Trustee  oificials  then  select  one  of  the 
possible  alternatives  based  on  several 
factors.  The  trustee  officials  document 
their  decisions  in  a  Restoration  and 
Compensation  Determination  Plan, 
which  is  subject  to  public  review  and 
comment. 

Once  the  trustee  officials  select  a 
restoration,  rehabilitation,  replacement, 
and/or  acquisition  alternative,  they 
choose  the  methods  they  intend  to  use 
to  estimate  the  costs  of  implementing 
that  alternative.  To  do  this,  triistee 
officials  select  among  specified  cost 
estimating  methodologies.  Trustee 
officials  include  the  rationale  for  their 
selection  in  the  Restoration  and 
Compensation  Determination  Plan. 

B.  Compensable  Value 

Under  the  March  25, 1994.  final  rule, 
the  costs  of  restoring,  rehabilitating, 
replacing,  and/or  acquiring  the 
equivalent  of  the  injured  resources  are 
the  basic  measure  of  damages;  however, 
these  costs  are  only  one  component  of 
the  damages  that  trustee  officials  may 
assess.  Trustee  officials  also  have  the 
discretion  to  assess  the  value  of  the 
resource  services  that  the  public  lost 
from  the  date  of  the  release  or  discharge 
until  completion  of  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources.  59 
FR  14283.  The  term  "compensable 
value"  is  used  to  encompass  all  of  the 
lost  pubhc  economic  values,  including 
both  lost  use  values  and  lost  nonuse 
values.  The  Restoration  and 
Compensation  Determination  Plan 


includes  a  description  of  the 
methodologies  trustee  officials  intend  to 
use  when  estimating  compensable  value 
during  Damage  Determination. 

The  original  type  B  rule  provided  a 
ranked  list  of  methodologies  that  could 
be  used  to  calculate  lost  use  values.  If 
the  market  for  the  injured  resource  was 
"reasonably  competitive,"  then  the 
diminution  of  the  market  price 
attributable  to  the  discharge  or  release 
was  used  to  estimate  damages.  If  a 
market  price  methodology  was  not 
appUcable.  then  the  trustee  officials 
were  required  to  use  appraisal 
methodologies.  Only  when  neither 
market-price  nor  appraisal 
methodologies  were  appropriate  for  the 
resources  being  assessed  did  the  original 
version  of  the  rule  allow  trustee  officials 
to  use  non-market-based  methodologies. 

Further.  §§  11.83(b)(2)  and 
11.83(d)(5)(ii)  of  the  original  version  of 
the  type  B  rule  provided  that  lost 
nonuse  values  could  only  be  assessed  if 
trustee  officials  could  not  determine  any 
lost  use  values.  In  the  August  1.  1986. 
preamble  to  the  original  type  B  rule,  the 
Department  provided  the  following 
explanation  for  this  restriction: 

Ordinarily,  option  and  existence  values 
would  be  added  to  use  values.  However, 
section  301(c)  of  CERCLA  mentions  only  use 
values.  Therefore,  the  primary  emphasis  in 
this  section  is  on  the  estimation  of  use 
values  •  •   *  Another  related  reason  for  this 
limitation  is  that  more  is  known  about  the 
determination  of  use  values  than  option  and 
existence  values.  Option  and  existence 
values  are  less  well-defined  and  more 
uncertainty  surrounds  their  measurement.  51 
FR  27719. 

Ohio  V.  Interior  he\d  that  the  type  B 
rule  incorrectly  established  a  strong 
presumption  in  favor  of  the  use  of 
market  price  and  appraisal 
methodologies  to  estimate  lost  use 
values.  The  court  also  held  that  the 
Department  had  "erroneously  construed 
the  statute"  with  regard  to  the 
assessment  of  lost  nonuse  values.  The 
court  stated: 

(Slecfion  301(c)(2)  requires  Interior  to 
"take  into  consideration  factors  including, 
but  not  limited  to*  *  '  use  value."  42 
U.S.C.  9651(c)(2)  (emphasis  added).  The 
statute's  command  is  expressly  not  limited  to 
use  value;  if  anything,  the  language  implies 
that  DOI  is  to  include  in  its  regulations  other 
factors  in  addition  to  use  value.  880  F.2d  at 
464. 

The  court  went  on  to  say  that  the 
Department 

is  entitled  to  rank  methodologies  according 
to  its  view  of  their  reliability,  but  it  cannot 
base  its  complete  exclusion  of  option  and 
existence  values  on  an  incorrect  reading  of 
the  statute.  Id. 


The  court  instructed  the  Department  to 
consider  a  rule  that  would  permit 
trustee  officials  to  include  all  reliably 
calculated  lost  values  in  their  damage 
assessments.  Id. 

CV  is  currently  the  only  method 
available  for  the  express  purpose  of 
estimating  nonuse  values.  Under  the 
original  type  B  rule,  CV  was  listed  as  a 
non-market-based  methodology  for 
calculating  either  lost  use  or  lost  nonuse 
values.  Ohio  v.  Interior  upheld  the 
Department's  inclusion  of  CV  as  a  "best 
available  procedure."  Id.  at  478. 
However,  the  court  did  not  require  the 
Department  to  allow  unlimited  use  of 
CV.  Moreover,  the  court  did  not  address 
the  difference  between  use  of  CV  to 
calculate  lost  use  values  and  use  of  CV 
to  calculate  lost  nonuse  values. 

The  March  25, 1994.  final  nile  leaves 
trustee  officials  free  to  choose  among 
the  listed  valuation  methodologies, 
including  CV,  when  estimating  lost  use 
values.  59  FR  14285-86.  The  final  rule 
provides  a  number  of  criteria  to  guide 
the  selection  of  valuation 
methodologies,  including  a  requirement 
that  the  chosen  methodologies  are 
reliable  for  the  particular  incident  and 
type  of  damage  being  measured.  The 
final  rule  renumbers  §§  11.83(b)(2}  and 
11.83(d)(5)(ii)  of  the  original  rule,  which 
restrict  the  assessment  of  lost  nonuse 
values  to  cases  where  lost  use  values 
cannot  be  determined,  as  new 
§§  11.83(c)(l)(iii)  and  11.83(c)(2)(vii)(B), 
respectively.  Pending  completion  of  this 
rulemaking  to  address  the  final  issue 
affected  by  the  Ohio  v.  Interior  remand, 
tlie  Department  is  temporarily  leaving 
unchanged  the  language  of  these 
renumbered  sections. 

III.  Contingent  Valuation:  Discussion 
and  Rule  Language  Under 
Consideration 

CV  is  a  survey-based  approach  to  the 
valuation  of  nonmarket  goods  and 
services  that  relies  on  a  questionnaire 
for  the  direct  elicitation  of  information 
about  the  value  of  the  good  or  service 
in  question.  The  value  obtained  for  the 
good  or  service  is  said  to  be  contingent 
upon  the  nature  of  the  constructed 
(hypothetical  or  simulated)  market  and 
the  good  or  service  described  in  the 
survey  scenario.  In  the  natural  resource 
damage  assessment  context.  CV  studies 
generally  derive  values  through 
elicitation  of  respondents'  willingness 
to  pay  (WTP)  to  prevent  injuries  to 
natural  resources  or  to  restore  injured 
natural  resources. 

The  first  published  CV  study,  valuing 
outdoor  recreation,  appeared  in  1963. 
There  are  now  over  1 .400  documented 
papers,  reports,  and  books  on  CV.  In 
recent  years,  CV  has  become  one  of  the 
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most  widely  used  methods  of 
nomnarket  valuation. 

Four  basic  elements  common  to  CV 
questionnaires  are:  (1)  An  explanation 
of  the  structure  and  rules  of  the  market 
in  which  the  good  or  service  being 
valued  is  either  bought  or  sold;  (2)  a 
description  of  the  good  or  service  and 
how  it  is  to  be  provided;  (3)  the  value 
elicitation  question;  and  (4)  validation 
questions  to  verify  comprehension  and 
acceptance  of  the  scenario  and  to  elicit 
socioeconomic  and  attitudinal 
characteristics  to  interpret  the  variation 
in  responses  to  the  valuation  question 
across  respondents.  There  are  no 
universal  rules  on  how  each  of  these 
elements  of  a  CV  questionnaire  should 
be  designed,  since  the  appropriate 
formulation  of  each  depends  on  the 
good  or  service  being  valued  and  its 
context  and,  consequently,  will  vary 
across  applications. 

CV  surveys  generally  measure  total 
value  of  a  good  or  service,  which 
includes  both  use  values  and  nonuse 
values.  However,  nonuse  values,  unlike 
use  values,  are  not  linked  to  observable 
beiiavior  and,  thus,  are  more  difficult  to 
validate  externally  than  use  values. 
Therefore,  criticisms  of  CV  pertain 
primarily  to  its  use  in  valuing  the 
nonuse  component  of  total  value  and 
the  difficulty  of  external  validation  of 
that  component  of  total  value.  Among 
the  most  commonly  cited  criticisms  of 
CV  studies  of  nonuse  values  are:  The  ■ 
stated  intentions  of  WTP  in  CV  surveys 
may  exceed  "true"  WTP;  CV  may 
produce  results  that  appear  inconsistent 
with  the  tenets  of  rational  choice; 
respondents  to  CV  sur\'eys  on  nonuse 
may  be  unfamiliar  with  the  good  or 
service  being  valued  and  therefore  may 
not  have  an  adequate  basis  for 
articulating  their  true  value;  CV 
respondents  may  be  expressing  a  value 
for  the  satisfaction  (warm  glow)  of 
giving  rather  than  the  value  of  the  good 
or  service  in  question;  and  respondents 
may  fail  to  take  CV  questions  seriously 
because  the  financial  imphcations  of 
their  responses  are  not  binding.  Most 
proponents  of  CV  acknowledge  that 
poorly  designed  and  administered  CV 
studies  can  produce  results  that  reflect 
this  potential  problems  identified  above. 
However,  proponents  also  assert  that 
these  problems  are  not  inherent  to  the 
method  and  that  well-designed  and 
well-executed  CV  studies  can  eliminate 
them  or  render  them  inconsequential. 
Proponents  further  assert  that  survey 
design,  development,  and 
administration  standards  will  improve 
quality  control  for  CV  surveys. 

The  Department  received  many,  often 
conflicting,  comments  on  the  use  of  CV 
to  calculate  nonuse  values.  As  the 


Department  noted  in  the  July  22,  1993, 
Federal  Register  notice,  NOAA 
convened  a  panel  of  economic  and 
survey  experts  (the  NOAA  panel), 
pursuant  to  its  rulemaking  authority 
under  OPA,  to  evaluate  the  reliability  of 
CV  to  measure  nonuse  values.  The 
NOAA  panel  issued  a  report  in  January. 
1993.  58  FR  4601  (Jan.  15, 1993). 

Based  upon  consideration  of  all 
comments  received  and  the  NOAA 
panel  report,  the  Department  is 
proposing  to  revise  the  type  B  rule  to 
include  standards  for  the  use  of  C\'  to 
estimate  lost  nonuse  values.  The 
Department  believes  that  standards  to 
improve  the  reliability  of  CV  surveys  of 
lost  nonuse  values  are  needed  in  the 
Department's  type  B  rule,  because 
assessments  performed  in  accordance 
with  the  rule  will  be  given  a  rebuttable 
presumption  in  litigation  over  the 
specific  amount  of  money  a  particular 
party  must  pay  as  compensation  for 
liability.  However,  this  same  level  of 
precision  for  CV  surveys  may  not 
necessarily  be  required  for  other 
apphcations  of  CV,  such  as  use  of  CV  in 
regulatory  cost-benefit  analyses. 

On  January  7. 1994,  NOAA  pubUshed 
a  proposed  natural  resource  damage 
assessment  rule  under  OPA.  59  FR  1062. 
Section  990.78(b)(5)  of  NOAA 's 
proposed  rule  includes  standards  for  the 
use  of  CV.  59  FR  1182-83;  see  also  59 
FR  1142-48.  In  the  interest  of 
consistency  and  after  consultation  with 
other  Federd  agencies,  the  Department 
is  soliciting  comment  on  whether  the 
Department's  type  B  rule  should  be 
revised  to  include  standards  for  the  use 
of  CV  substantially  similar  to  those 
proposed  by  NOAA.  Upon 
consideration  of  the  comments  received 
in  response  to  this  notice,  the 
Department  intends  to  issue  a  final  rule. 

NOAA's  proposed  standards  for  use  of 
CV  cover  five  areas:  (1)  Survey 
instrument  design  and  development;  (2) 
survey  administration;  (3)  the  nature  of 
the  results;  (4)  calibration;  and  (3) 
reporting.  NOAA's  proposed  standards 
are  intended  to  provide  flexibihty  to 
t.nistee  officials  so  that  they  can  take 
advantage  of  new  developments  that 
may  occur  in  CV  methodology.  Further, 
any  standards  included  in  the 
Department's  type  B  rule  may  be  subject 
to  amendment  during  the  statutorily 
required  biennial  review  of  the 
regulations  to  reflect  the  results  of  new 
research. 

A.  Survey  Instrument  Design  and 
Development 

The  reliability  of  a  CV  study  begins 
with  the  design  and  development  of  the 
survey  instrument.  NOAA  has  proposed 
several  survey  instrument  design  and 


development  standards.  The 
Department  solicits  comment  on 
whether  the  same  standards  should  be 
included  in  the  Department's  type  B 
rule.  NOA^^s  proposed  rule  language, 
which  the  Department  is  considering  for 
its  type  B  rule,  is  as  follows: 

Survey  instrument  design  and 
development— (A)  Willingness  to  pay  for 
Prevention  or  Restoration.  (1)  The  survey 
instrument  shall  elicit  from  respondents  their 
willingness-to-pay  (WTP)  either  to  prevent 
described  injuries  to  natural  resources  or  to 
restore  injured  resources  as  described  to  their 
baseline  or  comparable  condition. 

(2)  The  trustee(s)  shall  document  the 
rationale  for  selecting  a  prevention  progra.ij 
or  restoration  program  as  the  commodity'  to 
be  valued. 

(B)  Commodity  definition.  (1)  During 
development  of  the  survey,  the  Irustee(s) 
shall  determine  whether  resf>ondenfs 
understood  and  found  credible  the 
description  of  the  injuries  (including  whether 
they  are  permanent  or  interim  losses)  and  the 
program  (including  the  timing  of  the  procesy) 
for  preventing  injuries  or  restoring  the 
natural  resources. 

(2)  Prior  to  the  value  elicitation,  the 
trustee(s)  shall  identify  the  natural  resou.Te 
context  of  the  injured  resources,  if  related 
resources  exist,  including  commodities  that 
might  serve  as  substitutes. 

(C)  Budget  constraints.  Prior  to  the  value 
elicitation.  respondents  shall  be  remir.d-d  of 
their  budget  constraints  and  their  altei-native 
expenditures.  Respondents  shall  be  reminded 
that  their  WTP  for  the  environmental 
program  In  question  would  reduce  their 
expenditures  on  other  goods.  This  reminder 
should  be  more  than  perfunctory,  but  less 
than  overvkhelnilng.The  goal  is  to  induce 
respondents  to  keep  in  mind  other  likely 
expenditures,  including  those  on  other 
environmental  goods,  when  evaluating  the 
main  scenario.  After  the  value  elicitation. 
resjxjndents  shall  be  reminded  again  of  their 
alternative  expenditure  possibilities. 
Respondents  shall  be  given  an  opportu.iity  to 
reconsider  and  change  their  votes  (bid)  after 
this  second  reminder  of  alternative 
expenditure  p>ossibilities. 

(D)  Comparability  with  real  transactions. 
(1)  The  survey  instrument  shall  use  a 
credible  choice  mechanism  and  pajTnent 
vehicle. 

(2)  The  trustee(s)  shall  select  a  choice 
mechanism  that  is  incentive  compatible  and 
shall  document  the  rationale  for  the  sclci  ted 
choice  mechanism. 

(3)  The  trustee(s)  shall  ask  follow-up 
questions  to  determine  whether  the 
respondents  accepted  the  choice  mechanism 
and  payment  vehicle  as  credible. 

(4)  (Note:  Calibration  requirement 
discussed  in  Section  III.D  of  this 
notice)*  •  * 

(E)  Pretesting.  (1)  Survey  development 
shall  include  adequate  field  testing  to  ensure 
that  the  above  design  criteria  are  met  59  FR 
1182-83. 

One  important  aspect  of  survey 
instrument  design  and  development  is 
the  selection  of  a  choice  mechanism. 
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Past  CV  studies  have  used  different 
methods  to  elicit  values,  including 
open-ended  VVTP  questions;  bidding 
cards;  and  voting  formats  typically 
termed  "referenda."  The  Department 
believes  that  selection  of  a  choice 
mechanism  should  be  left  to  the 
discretion  of  trustee  officials,  as 
provided  in  NOAA's  proposed  rule. 
Nonetheless,  the  Department  believes 
that  the  current  state  of  the  art  shows 
many  advantages  for  using  a  voting 
format  as  the  choice  mechanism  for  CV 
surveys  in  natural  resource  damage 
assessments.  Therefore,  if  trustee 
officials  select  a  choice  mechanism 
other  than  a  voting  format,  they  should 
document  the  factors  that  led  them  to 
reject  a  voting  format.  Nevertheless,  the 
Department  solicits  comments  regarding 
the  incentive  compatibility  of 
alternative  choice  mechanisms  and 
whether  the  final  regulation  or  its 
preamble  should  state  a  preference  for 
the  voting  format.  The  Department  also 
solicits  comments  regarding  the 
administrative  and  analytical  costs 
associated  with  alternative  choice 
mechanisms. 

The  Department  believes  that  the 
method  of  elicitation  should  be  one 
with  which  p)eople  are  familiar  and  one 
which  provides  a  realistic  context  in 
which  respondents  can  choose  to 
increase  levels  of  public  goods.  Local 
jurisdictions  and  State  governments 
often  ask  voters  to  increase  taxes  on 
themselves  so  that  public  goods  may  be 
increased  (e.g.,  school  bond  issues; 
special  assessments  for  public 
infrastructure).  Second,  in  our  society, 
most  goods  are  offered  using  posted 
prices.  Asking  an  individual  to  reveal 
his  or  her  maximum  WTP  fur  a  good  is 
both  unfamiliar  and  unrealistic.  Third, 
it  is  important  that  respondents  believe 
that  they  will  receive  the  program 
offered  in  the  CV  survey.  To  CV 
respondents,  the  cost  of  the  program 
naturally  determines  the  price  they 
must  pay.  If  no  set  price  is  offered,  the 
respondents  may  perceive  uncertainty 
regarding  the  program's  costs  and, 
therefore,  uncertainty  regarding  the 
provision  of  the  program.  Finally,  the 
voting  format  is  incentive  compatible. 
Respondents  must  reveal  their 
preference  and  vote  for  the  program  if 
they  desire  the  program  at  the  stated 
price.  Voting  against  or  refusing  to  vote 
uill  only  lower  the  probability  of 
obtaining  the  program. 

B  Sun-ey  Administration 

The  most  carefully  designed  CV 
survey  can  produce  unreliable  results  if 
the  survey  administration  is  faulty. 
NO,\A  has  proposed  several  standards 
for  survey  administration.  The 


Department  solicits  comment  on 
whether  the  same  standards  should  be 
included  in  the  Department's  type  B 
rule.  NOAA's  proposed  rule  language, 
which  the  Department  is  considering  for 
its  t>'pe  B  rule,  is  as  follows: 

Survey  administration — (A)  Sampling 
procedures.  (1)  The  trustee(s)  shall  determine 
the  relevant  populafion(s)  to  be  sampled  and 
document  the  rationale  for  that 
determination. 

(2)  The  trustee(s)  shall  draw  a  probability 
sample{s)  from  the  target  population  for  the 
administration  of  the  final  survey.  Less 
rigorous  sampling  is  suitable  for  pretesting 
and  pilot  surveys  so  long  as  the  heterogeneity 
of  the  target  population  is  considered. 

(,T)  The  sample  size(s)  shall  be  sufficient  to 
draw  statistically  significant  population 
inferences  and  to  estimate  \VTP  valuation 
functions  or  to  test  relevant  statistical 
hypotheses. 

(4)  The  trustee(s)  shall  minimize 
nonresponse  bias  to  the  extent  practicable  by 
striving  for  as  high  a  response  rate  in  the 
final  survey  as  possible,  consistent  with  the 
requirements  of  reasonable  cost.  In  no  case 
shall  the  response  rate  be  less  than  seventy 
percent. 

(5)  The  trustee(s)  shall  document  the 
rationale  for  the  selected  response  rate. 

(B)  Mode  of  administration.  (1)  The 
tnist(re(s)  shall  document  the  rationale  for  the 
selected  mode  of  survey  administration. 

(2)  If  interviewers  are  used,  the  survey 
administration  shall  be  conducted  by  trained 
interviewers  who  are  supervised  by 
experienced  interviewer  field  managers. 

(3)  Regardless  of  the  mode  of 
administration,  the  trustee(s)  shall  use  an 
experienced  survey  research  organization  to 
administer  the  survey. 

(C)  Confidentiality.  The  trustee(s)  should 
ensure  respondent  confidentiality.  59  FR 
1183 

One  important  aspect  of  survey 
administration  is  the  determination  of 
an  appropriate  response  rate.  The 
Department  believes  that  trustee 
officials  should  obtain  as  high  a 
response  rate  as  possible,  consistent 
with  the  requirements  of  reasonable 
cost,  in  order  to  ensure  reliable 
inferences  to  the  general  population. 
Low  response  rates  pose  a  risk  of 
compromising  the  statistical  vaUdity  of 
the  survey  when  nonrespondents  have 
systematically  different  values  than 
respondents.  Another  risk  associated 
with  low  response  rates  is  that  estimates 
of  response  variance  may  be 
significantly  affected  such  that  the 
indicated  confidence  of  survey  results  is 
questioned.  Since  the  Ukelihood  of 
these  risks  carmot  be  determined  unless 
nonrespondents  have  been  surveyed, 
trustee  officials  should  minimize 
nonresponse  in  the  final  survey  to  the 
extent  practicable.  For  example,  trustee 
officials  could  design  the  survey 
instrument  so  that  individuals  must 
decide  whether  to  respond  before  the 


exact  nature  of  the  environmental  insult 
is  revealed. 

NOAA  has  proposed  that  response 
rates  shall  not  fall  below  70  percent. 
The  Department  solicits  comments  on 
whether  there  should  be  a  specified 
minimum  response  rate  and.  if  so, 
whether  70  percent  is  a  reasonable  floor. 
Further,  the  Department  solicits 
comments  regarding  the  administrative 
costs  associated  with  alternative 
response  rates. 

Another  important  aspect  of  survey 
administration  is  selection  of  the  mode 
of  administration.  The  three  generally 
used  CV  survey  administration  modes 
are  in-person,  mail,  and  telephone. 
There  are  advantages  and  disadvantages 
of  each  method,  and  often  the  selection 
of  the  appropriate  method  is  dependent 
on  a  number  of  factors  such  as  cost, 
turn-around  time,  desired  response  rate, 
type  of  information  to  be  conveyed,  use 
of  visual  aids,  required  population 
coverage,  and  the  ultimate  use  of  the 
survey  results.  For  example,  telephone 
surveys  can  approximate  simple  random 
sampling  of  households  through  random 
digit  dialing;  can  produce  fast  results; 
are  relatively  easy  to  administer;  and  are 
less  expensive  than  in-person 
interviews.  On  the  other  hand,  visual 
aids  cannot  be  used;  interviews  need  to 
be  relatively  short;  interviewer  bias  may 
be  involved;  and  individuals  without 
telephones  are  necessarily  omitted  from 
the  sample.  Self-administered  mail 
surveys  are  the  least  costly  of  the  three 
methods.  However,  probability 
sampling  is  difficult;  respondents  can 
review  the  survey  before  deciding  to 
participate  (imparting  self-selection 
bias);  there  can  be  no  random  selection 
within  the  household  and  no  control  of 
question  sequencing;  and  a  higher 
number  of  incomplete  responses  are 
likely  to  result  because  there  is  no 
interviewer  to  motivate  the  respondent. 
Finally,  in-person  inter\  lews  permit 
random  selection  of  the  respondent 
within  the  household;  maintain  control 
of  question  ordering;  allow  the  use  of 
visual  materials;  and  generate  high 
response  rates,  in-person  interviews, 
though,  are  the  most  costly  method  to 
administer;  require  complex  field 
operations;  involve  the  use  of  many 
documents  and  forms  (e.g..  calling 
cards,  interviewer  evaluation  forms, 
verification  forms);  and  may  involve 
interviewer  bias.  For  a  more  in-depth 
discussion  of  each  method,  see  EPA. 
"Survey  Management  Handbook,"  voL 
II,  pp.  24-35,  230/12-84-002, 
December,  1984. 

The  Department  believes  that 
selection  of  a  mode  of  administration 
should  be  left  to  the  discretion  of  trustee 
officials,  as  provided  in  NOAA's 
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proposed  rule.  Nonetheless,  the 
Department  believes  that  in-person 
interviews  provide  certain  advantages  in 
the  natural  resource  damage  assessment 
context.  Therefore,  if  trustee  officials 
select  a  mode  of  administration  other 
than  in-person  interviews,  they  should 
document  the  factors  that  led  them  to 
reject  in-person  interviews.  The 
Department  solicits  comments  on 
wlicther  the  final  regulation  or  its 
preamble  should  state  a  preference  for 
iniperson  interviews. 

While  recognizing  that  mail  surveys 
call  provide  invaluable  information  for 
many  academic  studies  and  regulatory 
purposes  (e.g..  the  U.S.  decennial 
census),  the  Department  believes  that 
man  surveys  at  this  Ume  lack  certain 
fealturos  that  are  desirable  for  use  In  the 
natural  resource  damage  assessment 
context.  Telephone  surveys  also  have 
liroitdtions.  A  CV  survey  designed  for 
natural  resource  damage  assessment 
pui-poses  is  Ukely  to  impart  a  large 
amjount  of  information  to  respondents 
causing  interviews  to  be  lengthy  and 
often  complex.  In-person  interviews 
offpr  the  opportunity  to  motivate  the 
respondents  and  to  hold  their  interest 
by  jproviding  important  information  in  a 
graphic  and  pictorial  format  and  asking 
interactive  questions  regarding  the  - 
respondents'  understanding  and 
acoeptance  of  key  features  of  the  survey 
instrument.  In-person  interviews  also 
permit  interviewers  to  record  verbatim 
responses  to  important  open-ended 
questions.  Such  information  may  be 
critical  in  demonstrating  that  a  trustee 
official  has  adhered  to  regulatory 
standards  for  the  design  and 
aditunistration  of  the  CV  study. 

"the  Department  also  believes  that 
truitee  officials  should  consider  the  use 
of  modes  of  administration  other  than 
in-person  interviews  during  the  survey 
instrument  development  stage.  For 
exajnple.  a  telephone  survey  may  be  an 
appropriate  and  cost-effective  method  to 
testi  a  design  feature  such  as  question 
ordering  or  the  understanding  of 
technical  terms.  Further,  the 
Department  is  interested  in  comparative 
empirical  testing  of  other  administration 
modes,  such  as  random  digit  dialing  for 
initial  contacts,  followed  by  mailed 
descriptive  information  and  visual 
materials,  culminating  with  a  telephone 
suney.  If  such  testing  demonstrates  that 
other  modes  can  produce  the  type  of 
information  and  results  comparable  to 
in-person  interviews,  the  Department 
would  consider  encouraging  trustee 
officials  to  use  those  methods  for  the 
final  survey. 

Regardless  of  the  mode  of 
administration,  the  Department  beheves 
that  all  surveys  should  be  administered 


by  a  survey  research  organization,  as 
provided  in  NOAA's  proposed  rule.  The 
Department  believes  that  use  of  a  survey 
research  organization  is  necessary 
because  the  preparation  and 
administration  of  a  general  population 
survey  require  practical  survey  expertise 
and  substantial  logistical  support.  The 
Department  also  believes  that  trustee 
officials  should  select  a  survey  research 
organization  that  has  implemented 
procedures  to  meet  the  standards 
outlined  in  either  the  Council  of 
American  Survey  Research 
Organizations'  Code  of  Standards  for 
Survey  Research  or  the  American 
Association  for  Public  Opinion 
Research's  Code  of  Professional  Ethics 
and  Practices.  Use  of  such  an 
organization  would  help  to  maintain 
reliability  and  confidentiality.  Further, 
such  organizations  are  Ukely  to  have 
proven  track  records  and  the  staff 
necessary  to  conduct  a  survey  in 
accordance  with  any  regulatory 
standards.  Nevertheless,  the  Department 
solicits  comments  regarding  the 
requirement  that  surveys  be 
administered  by  an  experienced  survey 
research  organization.  Further, 
comments  regarding  alternative  codes  of 
standards  for  survey  administration  are 
solicited. 

C.  Nature  of  Results 

A  commonly  expressed  concern  about 
CV  is  that  it  can  produce  results  that  are 
not  sensitive  to  all  relevant 
characteristics  of  the  described  natural 
resource  injuries  and  methods  of 
preventing  or  restoring  the  injured 
resources.  NOAA  has  proposed  a  test  to 
address  this  concern.  The  Department 
solicits  comment  on  whether  the  same 
test  should  be  included  in  the 
Department's  type  B  rule.  NOAA's 
proposed  rule  lang\iage.  which  the 
Department  is  considering  for  its  type  B 
rule,  is  as  follows: 

Nature  of  resuhs.  (A)  Scope  test. 
ControUing  for  attitudinal.  demographic, 
perceptual,  and  other  differences  across 
respondents,  the  trustee{s)  shall  demonstrale 
statistically  that  the  aggregate  WTP  across  all 
respondents  for  the  prevention  or  restoration 
program  increases  (decreases)  as  the  scope  of 
the  environmental  insult  is  expanded 
(contracted).  The  scope  of  the  environmental 
insult  is  characterized  by  the  severity-  of  the 
natural  resource  injuries  and  the  level  of 
effectiveness  and  timing  of  the  restoration  or 
prevention  program.  The  demonstration  shall 
be  conducted  through  the  use  of  split 
samples. 

(B)  Number  of  scenarios.  The  trustee(s) 
shall  administer  to  split  samples  different 
survey  instruments  containing  three 
variations  of  the  scope  of  the  environmental 
insult  that  respondents  perceive  as  different 
unless  the  trustee(s)  can  provide  a  reasonable 


showing  that  the  three-scenario  test  is 
infeasible  due  to  considerations  of  cost  or 
lack  of  plausibility  of  scenarios.  Where  three 
scenarios  are  feasible,  the  statistical  test  shall 
involve  pairwise  comparisons.  In  either  case, 
the  scenarios  may  vary  along  any  of  the 
margins  of  intensity,  geography,  and  chiration 
of  damage  and,  for  prevention  sce.iarios,  the 
probability  of  an  event  occurring.  The 
trustee(s)  shall  document  the  rationale  for  the 
selected  variations  of  the  scope  of  the 
environmental  insult.  In  determining  the 
descriptions  to  be  used  with  the  split 
samples,  the  trustee(s)  shall  use  realistic 
injury  scenarios  and  prevention  or 
restoration  programs  that  the  respondents 
accept  as  credible. 

(C)  Maximum  amount  of  difference 
between  scenario*.  The  trustee(s)  shall 
develop  scenarios  for  the  total  \-alue  test 
Prior  to  the  performance  of  the  test,  the 
truste€(s)  shall  demonstrate  that  not  more 
than  ninety-five  percent  of  respondents  ui  a 
pretest  or  in  focus  groups  indicate  that  there 
are  meaningful  value  differences  between  the 
scenarios  to  be  tested  In  any  pairwise 
comparison.  The  demonstration  shall  be 
based  on  a  minimum  of  sixty  valid  responses. 
The  U^astee(s)  shall  exclude  from  this 
demonstration  any  individuals  who  indicate 
in  screening  questions  that  they  are  not 
willing  to  pay  anything  for  any  size 
environmental  cleanup  or  who  would  be 
willing  to  p>ay  unrealistically  large  and 
invariant  arpounts  for  any  size  environmental 
cleanup.  59  FR  1183. 

If  this  test  were  included  in  the 
Department's  type  B  rule,  one  important 
aspect  would  be  the  determination  of 
the  relevant  dimensions  of  the  scope  of 
the  environmental  insult.  The  scope  of 
an  environmental  insult  such  as  a 
discharge  of  oil  or  release  of  a  hazardous 
substance  is  multi-dimensional,  where 
the  dimensions  are  influenced  by 
biological  and  social  attributes.  A 
discharge  or  release  can  affect  all  or  part 
of  an  ecosystem.  Its  effects  can  be  short- 
or  long-Uved.  lethal  or  sublethal, 
geographically  contained  or  widelv 
dispersed.  From  the  human  perspective, 
the  effects  of  a  discharge  or  release  may 
be  directly  visible  and  disturbing,  or  out 
of  sight  and  perceived  only  indirectly 
once  there  is  knowledge  about  the  loss 
of  natural  resources. 

In  the  first  phase  of  NOAA's  proposed 
test,  the  relevant  dimensions  of  the 
scope  of  the  discharge  or  release  under 
investigation  would  need  to  be 
identified.  Once  the  trustee  official  had 
defined  the  relevant  dimensions  of 
scope,  the  trustee  official  would  employ 
a  split  sampling  technique  where  some 
respondents  were  provided  with  an 
alternative  survey  instrument.  The 
trustee  official  would  begin  the  analysis 
with  the  primary  survey  instrument  that 
would  be  used  to  estimate  the  values 
lost  due  to  the  discharge  or  release  in 
question.  This  instrument  would  be 
designated  the  base  instrument.  Trustee 
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officials  would  pre-test  and  perform 
pilot  tests  on  the  instrument  to  ensure 
that  the  instrument  met  any  design  and 
development  standards.  Analyses 
performed  using  incompletely 
developed  or  tested  preliminary 
instruments  would  not  be  considered 
evaluations  of  scope  sensitivity  because 
in  these  situations  it  would  not  be 
possible  to  distinguish  the  effects  of 
variations  in  survey  instrument  design 
from  the  effects  of  changes  in  the  scope 
of  the  injury  or  proposed  prevention  or 
restoration  program. 

In  designmg  a  CV  survey  instnmient, 
trustee  officials  would  determine  the 
dimensions  of  scope  that  were  relevant 
to  the  discharge  or  release  under 
investigation  and  decide  whether  there 
existed  a  subset  of  dimensions  that  were 
important  to  the  values  being  measured 
or  whether  all  of  the  dimensions  were 
linked  and  therefore  equally  important. 
In  cases  where  a  subset  were  deemed 
important,  trustee  officials  would 
choose  whether  to  scale  these 
dimensions  up  or  down  in  relation  to 
the  levels  described  in  the  base 
instrument  and  by  how  much  to  scale 
the  dimensions.  If  all  relevant 
dimensions  were  to  be  scaled,  trustee 
officials  would  still  decide  in  which 
direction  and  magnitude  to  scale  each 
dimension. 

After  the  trustee  officials  had  decided 
on  the  dimensions  to  be  scaled,  in  what 
direction  and  by  how  much,  they  would 
produce  second  and  third  instruments 
that  differed  from  the  base  instrument 
only  with  respect  to  the  scope 
dimensions.  Trustee  officials  could 
choose  to  scale  dimensions  regarding 
the  injury  description,  dimensions 
concerning  the  prevention  or  restoration 
programs  offered  to  respondents,  or 
both.  Regardless,  trustee  officials  must 
take  care  to  ensure  that  the  expected 
ordinal  change  in  \VTP  remains 
unambiguous  when  simultaneously 
scaling  different  dimensions. 

The  scope  test  would  be  designed  to 
determine  ordinal  changes  in  the 
aggregate  WTP  estimates.  The 
[Department  is  considering  a  hierarchy 
of  preferred  scope  tests.  The  first 
priority  in  this  hierarchy  would  be  to 
demonstrate  the  transitivity  of  aggregate 
VVTP  estimates  with  respect  to  the  scope 
of  the  enwonmental  insult.  The  second 
priority  would  be  to  demonstrate  the 
sensitivity  of  aggregate  WTP  estimates 
to  both  an  expansion  and  a  contraction 
of  the  environmental  insult. 

The  most  preferred  test  would  involve 
two  alternative  instruments:  One 
reflecting  an  expansion  of  the 
envirormiental  insult  from  that 
described  by  the  base  instrument  and 
the  other  reflecting  a  contraction  of  the 


environmental  insult  from  that 
described  by  the  base  instrument.  Joint 
pairwise  comparisons  would  determine 
whether  the  three  aggregate  WTP 
estimates  were  transitive  (i.e.,  A<B  and 
B<C,  where  B  is  the  aggregate  WTP 
estimate  of  the  base  instrument). 

The  Department  recognizes  that  such 
a  test  may  not  be  feasible  all  cases.  It 
may  not  be  feasible  in  some  cases  to 
design  credible  alternative  instruments 
reflecting  either  an  expansion  or  a 
contraction  of  the  environmental  insult. 
For  those  cases,  the  second  most 
preferred  test  would  involve  two 
alternative  instruments:  Both  reflecting 
either  an  expansion  or  a  contraction  of 
the  environmental  insult  from  that 
described  by  the  base  instrument. 
Regardless,  joint  pairwise  comparisons 
would  determine  whether  the  three 
aggregate  WTP  estimates  were  transitive 
(e.g..  A<C  and  C<B,  where  B  is  the 
aggregate  WTP  estimate  of  the  base 
instrument). 

Alternatively,  it  may  not  be  feasible  in 
some  cases  to  determine  whether  the 
three  aggregate  WTP  estimates  were 
transitive  if  different  dimensions  were 
scaled  in  the  two  alternative 
instruments.  For  those  cases,  the  third 
most  preferred  test  would  involve 
separate  pairwise  comparisons  to 
determine  ordinal  changes  in  the 
aggregate  WTP  estimates  (e.g.,  A<B  and 
C<B,  where  B  is  the  aggregate  WTP 
estimate  of  the  base  instrument). 

Finally,  it  may  not  be  feasible  in  some 
cases  to  design  two  credible  alternative 
instruments.  For  those  cases,  the  test 
would  involve  one  alternative 
instrument  reflecting  either  an 
expansion  or  a  contraction  of  the 
environmental  insult  from  that 
described  by  the  base  instrument.  This 
would  be  the  least  preferred  test.  In  all 
cases,  trustee  officials  would  be 
required  to  document  the  rationale  for 
the  selected  scope  test.  The  Department 
solicits  comments  on  the  need  for  and 
desirability  of  such  a  hierarchy  of 
preferred  scope  tests. 

After  the  scaled  instruments  were 
pretested,  all  three  instruments  would 
be  employed  in  a  split  sample  design. 
Since  inferences  to  the  relevant 
population  would  not  be  part  of  a  scope 
analysis,  true  probability  sampling 
would  not  be  required  and  convenience 
samples  could  be  employed  so  long  as 
random  assignment  of  the  different 
treatments  were  maintained.  Trustee 
officials  would  endeavor  to  employ 
large  samples  in  these  analyses  since 
changes  in  scope  could  be  small  and 
large  samples  may  be  needed  to  attain 
significant  differences  in  WTP.  Trustee 
officials  would  be  free  to  demonstrate 


sensitivity  to  scope  using  statistical 
techniques  of  their  choosing. 

The  validity  of  the  scope  test  could 
depend  on  the  respondents'  perception 
of  differences  in  the  scope  dimensions 
across  the  three  treatments.  Trustee 
officials  would  include  questions  that 
could  be  used  to  determine  whether 
respondents  understood  and  found 
credible  the  description  of  the  injuries. 

The  three-scenario  approach  would 
not  be  required  when  trustee  officials 
provided  a  reasonable  showing  that  it 
was  infeasible  due  to  considerations  of 
cost  or  lack  of  plausibility  of  the 
scenarios.  In  such  circumstances, 
trustee  officials  could  perform  the 
analysis  using  only  the  original  scenario 
and  one  alternative  scenario.  However, 
as  CV  surveys  are  routinized  and  their 
costs  fall,  trustee  officials  may  find  that 
the  three-scenario  analysis  is  feasible  in 
most  cases. 

Concern  has  been  expressed  that 
differences  between  the  scenarios  not  be 
so  large  that  passing  the  scope  test 
would  be  a  foregone  conclusion,  nor  so 
small  that  it  would  be  very  difficult  to 
demonstrate  statistical  differences 
without  extremely  large  (and  costly) 
split  samples.  The  issue  is  complicated 
by  the  possibihty,  based  on  the  State  of 
Alaska-sponsored  study  of  the  Exxon 
Valdez  spill,  that  a  significant  minority 
of  the  population  may  be  insensitive  to 
any  reasonable  differences  in  scenarios: 
Some  individuals  may  not  be  willing  to 
pay  anything  for  any  environmental 
cleanup,  others  may  be  willing  to  pay 
unrealistically  high  (and  invariant) 
amounts  for  any  size  environmental 
cleanup.  In  response  to  this  concern, 
NOAA  has  proposed  that  trustee 
officials  should  develop  procedures  for 
identifying  and  eliminating  these 
responses,  so  that  the  demonstration 
that  the  scenarios  are  meaningfully 
different  would  rest  on  the  remaining 
participants.  To  accept  the  scenarios  for 
the  scope  test,  no  more  than  95  percent 
of  the  remaining  participants  could 
indicate  that  the  differences  between  the 
scenarios  were  real  and  meaningful,  i.e. 
that  the  \»fclues  of  the  respective 
commodities  differed.  The  Department 
is  seeking  comment  on  ways  to  design 
such  a  procedure  to  demonstrate 
differences  in  scenarios,  and  on 
alternative  schemes  to  achieve  a 
comparable  goal.  For  example,  should 
"insensitive"  individuals  be  excluded 
from  the  survey  and,  if  so,  how  should 
such  individuals  be  identified?  How 
should  the  threshold  defining 
"meaningful  differences"  be 
characterized?  Should  the  threshold 
criterion  for  determining  "meaningful 
difference"  be  adjusted,  since 
individuals  impose  internal  consistency 
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)n  their  answers  in  the  face  of  direct 
»mparisons  (recognizing  much  finer 
differences  than  in  split  samples)?  Once 
I  procedure  has  been  developed  to 
letermine  if  indivdduals  are  sensitive  to 
he  scope  of  the  environmental  insult. 
;faould  this  information  be  incorporated 
nto  the  selection  of  the  sample  for  the 
cope  test? 

VVhile  NOAA's  proposed  rule  would 
i  equire  a  spht  sample  with  multiple 
I  ;cenarios  for  demonstrating  the  scope 
I  est.  the  Department  seeks  comment  on 
1  he  option  of  alternatively  using  an 
^direct  test  to  explain  variation  in  VVTP 
as  a  function  of  a  set  of  explanatory 
variables,  including  belief^in  the  size  of 
the  damage  scenario,  and/or 
effectiveness  of  the  prevention  or 
restoration  program.  Commenters 
should  consider  under  what 
Circumstances  such  an  indirect  test 
should  be  allovrod  for  performing  the 
scope  test.  An  indirect  approach 
examines  the  sensitivity  to  scope 
indirectly  through  the  use  of  a  WTP 
valuation  function,  relying  entirely  on 
the  base  instniment.  In  the  conte.xt  of  a 
single  dichotomous  choice  referendum 
(or  a  double-bounded  formulation),  a 
WTP  valuation  function  may  relate  the 
probability  of  a  yes  vote  to  a  list  of 
variables  assumed  to  underlie  the  voting 
decision  (e.g..  the  amount  the  household 
is  asked  to  pay.  household 
demographics,  etc.).  The  indirect 
approach  may  expand  this  list  to 
include  variables  based  on  information 
collected  from  respondents  that  are 
related  to  the  scope  dimensions  of  the 
discharge  or  release.  These  measures 
must  be  meaningful  to  the  respondent 
given  the  information  provided  in  the 
survey.  For  example,  a  useful  question 
following  the  WTP  elicitation  question 
Is  one  that  asks  whether  the  respondent 
believed  the  injuries  caused  by  the 
discharge  or  release  to  be  more  or  less 
severe  than  described.  All  other  things 
being  equal  (i.e.  similar  preferences, 
budget  constraints,  etc.).  respondents 
believing  the  injuries  to  be  worse  than 
described,  and  having  equal  confidence 
in  the  prospects  for  restoring  the  injured 
resources  through  the  offered  plan, 
might  be  willing  to  pay  more.  Such  a 
finding  would  be  an  indirect 
verification  of  scope  sensitivity. 

D.  Calibration 

NOAA  has  proposed  a  requirement 
that  trustee  officials  calibrate  WTP 
values  derived  from  CV  studies  to 
"actual"  VVTP.  The  Department  is  aware 
of  a  number  of  studies  examining  the 
relationship  between  "hypothetical" 
WTP  and  "actual"  WTP.  In  this  work, 
an  effort  is  made  to  caUbrate 
hj-pothetical  WTP  values  derived  from 


CV  studies  to  actual  WTP.  The  results 
of  this  work  are  not  definitive  and  are 
based  on  CV  studies  of  a  lower  quality 
survey  design  than  would  be  required 
under  NOAA's  proposed  rule.  However, 
because  of  uncertainty  associated  with 
CV  estimates,  the  Dei>artment  is 
sohciting  comment  on  whether  the 
cahbraUon  requirement  in  NJOAA's 
proposed  rule  should  be  included  in  the 
Department's  type  B  rule.  NOAA's 
proposed  nUe  language  requiring 
caUbration  is  as  follows: 

The  survey  instrument  or  analysis  method 
shall  provide  a  factor  for  caJibrating 
hypothetical  WTP  to  actual  WTP.  The 
trustee(s)  shall  document  the  rationale  for  the 
selected  calibration  factor.  If  the  sxirvey 
instrument  or  analysis  method  fails  to 
provide  such  a  factor  or  the  tru8tee(s)  fails  to 
document  the  rationale  for  the  selected 
factor,  actual  WTP  shall  be  presumed  to  be 
one-half  of  stated  WTP.  59  FR  1183. 

As  NOAA's  preamble  recognizes,  the 
proposed  default  factor  was  included  for 
the  purpose  of  soliciting  comment.  59 
FR1146. 

The  Department  seeks  comment  on  a 
number  of  questions  regarding  the 
calibration  of  CV  results.  Is  a  calibration 
requirement  necessary  in  light  of  the 
other  proposed  standards  for  survey 
instrument  design  and  development, 
survey  administration,  and  nature  of 
results?  Is  a  calibration  requirement 
warranted  given  that,  but  for  the 
difficulties  in  elicitation.  willingness  to 
accept  (WTA)  would  be  a  more 
appropriate  measure  of  damages  than 
WTP?  The  economics  fiterature 
concludes  that,  for  changes  in  the 
provision  of  a  public  good,  the 
difference  between  WTA  and  VVTP 
depends  on  the  availability  of  substitute 
goods.  The  fewer  substitutes  available, 
the  greater  the  difference  between  WTA 
and  VVTP.  See  W.M.  Hanemarm. 
"Willingness  to  Pay  and  Willingness  to 
Accept:  How  Much  Can  They  Differ?" 
American  Economic  Review,  vol.  81. 
pp.  63S-647  (1991).  This  result  suggests 
that  WTP  may  significantly  understate 
WTA,  the  more  appropriate  measure  of 
damages  for  natural  resource  injuries. 
The  Etepartment  also  seeks  comment  on: 
The  rationale  for  calibration  or  the 
justification  for  assuming  that 
hypothetical  WTP  equals  actual  WTP; 
the  appropriate  default,  if  any,  for  a 
calibration  factor;  whether  a  calibration 
requirement  should  be  included  in  a 
technical  information  document  rather 
than  in  the  rule;  and  whether  inclusion 
of  a  caUbration  requirement  is 
consistent  with  the  Ohio  v.  Interior 
decision  upholding  the  inclusion  of  all 
reliably  calculated  values  in  a  damage 
assessment. 


Finally,  the  Department  solicits 
comments  regarding  whether  marketing 
research  which  attempts  to  estabUsh 
relationships  between  stated  intentions 
to  purchase  and  actual  purchase 
behavior  for  private  goods  is  relevant  to 
the  calibration  of  CV  results  for  natund 
resource  damage  assessments.  If 
commenters  befieve  that  research  to  be 
relevant,  additional  conunents  are 
solicited  regarding  the  appropriate 
actual  behavior  with  which  similar 
relationships  could  be  estabfished  the 
hypothetical  behavior  elicited  by  CV 
studies.  Commenters  should  explicitly 
state  the  behavioral  links  between  the 
suggested  actual  behavior  and  the 
hypothetical  behavior  elicited  by  CV 
studies. 

The  Department  wishes  to  emphasize 
to  those  who  sup{>ort  the  use  of  a 
defauh  calibration  factor  that  they 
should  supply  specific  information  to 
support  whatever  factor  they  believe  the 
Department  should  adopt,  "nie  adoption 
of  a  definite  cahbration  factor  would 
have  to  be  supported  by  inforraatioa  in 
the  administrative  record. 

E.  Reporting 

NOAA  has  proposed  a  standard  for 
reporting  the  results  of  CV  surveys.  The 
Department  solicits  comment  on 
whether  the  same  standard  should  be 
included  in  the  Department's  type  B 
rule.  NOAA's  proposed  rule  language, 
which  the  Department  is  considering  for 
its  type  B  rule,  is  as  follows: 

Reporting.  The  trustee{s)  shaU  ensure  thai 
reports  of  contingent  valuation  studies 
discuss  the  relevant  factors  identified  in  the 
standards  ftertaining  to  survey  instrumeot 
design  and  development,  survey 
administration,  and  nature  of  results  in  this 
section.  A  copy  of  the  survey  instrument 
shall  be  included.  59  FR  1183. 

F.  Additional  Requests  for  Comment 

1.  Prior  Knowledge 

The  objective  of  conducting  a  CV 
study  in  a  natural  resource  damage 
assessment  is  to  determine  the  dainages 
sufferr;d  by  the  public  as  a  result  of  a 
discharge  of  oil  or  a  release  of  a 
hazardous  substance  into  the 
environment.  For  consideration  of  lost 
nonuse  values,  the  relevant  public  may 
include  the  entire  U.S.  population,  or 
may  include  a  regional  subset  of  the 
population.  Damages  raay  be  sustained 
by  each  individual  in  the  relevant 
public,  but  only  a  small  fraction  of  the 
public  will  actually  participate  in  the 
survey.  The  damages  an  individual 
suffers  from  a  discharge  or  release 
depend  on  many  factors.  These  include 
\he  effects  of  the  discharge  or  release  on 
natural  resources,  how  much  the 
individual  uses  the  services  provided  by 
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the  injured  resources,  individual 
preferences,  and  the  individual's 
information  about  the  release  or 
discharge  and  the  world  in  general. 

In  conducting  the  survey,  it  is 
necessary  to  educate  the  respondent 
about  the  natural  resource  itself,  the 
facts  surrounding  a  discharge  or  release, 
and  the  impacts  of  the  discharge  or 
release  on  the  resource.  This  education 
process  greatly  changes  the  respondent's 
information  set.  Upon  gaining  this  new 
information,  respondents  are  then  asked 
to  place  a  value  on  the  losses  suffered. 
There  is  general  agreement  that  the 
losses  an  individual  experiences  from  a 
discharge  or  release  after  learning  the 
new  information  are  likely  to  be 
systematically  different  than  the  losses 
they  would  experience  prior  to  learning 
the  new  information. 

Some  commenters  have  argued  that 
the  fact  that  the  CV  method  itself 
actively  changes  the  information  set  of 
an  individual  prior  to  valuing  the  good 
or  service  makes  it  fundamentally 
different  from  other  economic  valuation 
methodologies.  These  commenters  have 
questioned  whether  it  is  appropriate  to 
extrapolate  value  estimates  based  on 
post-survey  information  to  the  general 
population.  Given  the  assessment's 
objective  of  estimating  damages  owed  to 
the  public  at  large,  and  the  small 
fraction  of  the  public  that  actually 
participates  in  the  survey,  some  have 
argued  that  the  relevant  information  set 
for  the  purposes  of  extrapolating  to  the 
general  population  is  the  pre-survey 
information  set.  One  way  to  move 
towards  value  estimates  that  reflect  the 
infcfrmation  set  of  the  general  public  is 
to  obtain  information  in  the  survey  itself 
regarding  the  respondents'  pre-existing 
knowledge  about  the  resource  and 
injury  to  it.  Regardless  of  the  value  a 
respondent  states  after  learning 
information  fr^m  the  survey,  those 
respondents  who  were  not  aware  of  the 
resource  or  an  injury  to  it  or  both  would 
be  assigned  a  value  of  zero.  The 
rationale  for  assigning  a  zero  value  is 
that  if  X  percent  of  the  survey 
respondents  did  not  know  about  the 
resource  or  injury,  then  X  percent  of  the 
relevant  public  is  likely  to  be  similarly 
uninformed.  (Implicit  is  the  assumption 
that  individuals  who  are  unaware  of  the 
injury  at  the  time  of  the  survey  would 
continue  unaware,  but  for  the  survey, 
for  the  foreseeable  future.) 

Other  commenters  have  articulated 
the  point  of  view  that  the  level  of 
respondents'  prior  information  about 
the  injury  is  irrelevant  to  the 
determination  of  natural  resource 
damages.  According  to  these 
commenters,  an  education  process 
increases  the  reliability  of  CV  by 


exposing  respondents  to  a  uniform  set  of 
information  regarding  the  characteristics 
of  the  commodity,  availability  of 
substitutes,  and  prices.  Consumers 
undertake  a  similar  education  process  in 
private  markets  to  form  their  demands 
for  other  commodities.  In  this  sense,  the 
education  process  is  necessary  so  that 
CV  is  not  fundamentally  different  from 
other  valuation  methodologies.  Further, 
these  commenters  have  stated  that  the 
fact  that  an  individual  is  not  informed 
of  a  specific  injury  does  not  mean  that 
he  or  she  suffers  no  loss  as  a  result  of 
the  injury.  Natural  resources  are  held  in 
trust  for  the  public.  Therefore,  WTA 
rather  than  WTP  would  be  the  most 
appropriate  measure  of  lost  values  of 
injured  resources,  were  it  not  for  the 
technical  difficulties  involved  in 
eliciting  WTA.  Each  member  of  the 
public  has  an  interest  in  the  injured 
natural  resources  being  valued 
regardless  of  whether  he  or  she  is  aware 
of  the  particular  resources  and  injuries. 
Therefore,  these  commenters  believe  it 
would  be  inappropriate  to  require  that 
CV  respondents'  values  only  be  counted 
if  they  were  aware  of  the  injured 
resources  before  the  survey. 

The  Department  seeks  comments  on 
whether  it  is  appropriate  to  use 
information  regarding  pre-existing 
knowledge  of  respondents  to  reassign  to 
zero  any  positive  values  expressed  by 
individuals  who  were  unaware  of  the 
injuries  prior  to  the  survey  in  the 
calculation  of  damages.  Commenters 
who  believe  It  is  appropriate  to  assign 
zero  damages  to  individuals  with 
limited  prior  knowledge  should 
articulate  the  rationale  for  doing  so. 
Commenters  who  believe  that  it  is 
inappropriate  to  assign  zero  damages  to 
individuals  with  limited  prior 
knowledge  should  articulate  their 
rationale  for  using  the  post-survey 
information  set  to  extrapolate  damages 
to  a  public  that  only  has  pre-survey 
information. 

2.  Screening  or  Threshold  Factor 

Because  of  concern  by  many 
commenters  that  CV  surveys  may  be 
undertaken  in  damage  cases  where 
expected  damages  may  be  too  small  to 
justify  the  costs  of  the  CV  survey,  the 
Department  is  seeking  comment  on  the 
concept  of  a  screening  factor  that  trustee 
officials  should  apply  in  deciding 
whether  to  conduct  a  CV  survey  of 
nonuse  values  in  a  particular  case. 
Factors  currently  limiting  the  use  of  CV 
include  the  high  costs  of  surveys  to 
meet  NOAA's  proposed  standards, 
trustee  budget  and  staff  hmitations,  and 
trustee  desire  for  speedy  judgment  to 
enable  expeditious  restoration  activities. 
To  employ  an  additional  screening 


factor,  expected  damages  might  be 
estimated  using  a  small  sample  with 
protocols  designed  to  minimize  survey 
costs  and,  therefore,  not  necessarily 
subject  to  the  standards  contained  in 
NOAA's  proposed  rule.  Alternatively, 
expected  damages  might  be  estimated 
by  scaling  damages  estimated  in  other 
CV  studies.  Other  methods  m?y  be 
possible.  Several  possible  thresholds 
have  been  suggested.  These  possibilities 
include  setting  the  threshold  for  a 
particular  case  at  the  greater  of  twice  the 
expected  cost  of  a  full  CV  survey  or  the 
product  of  multiplying  $5  per 
household  by  the  number  of  households 
expected  to  hold  nonuse  values  for  the 
resource  of  concern.  The  Department  is 
specifically  seeking  comment  on: 
Whether  such  a  screening  factor  would 
be  appropriate;  what  form  a  factor  might 
take;  whether  the  factor  should  apply  to 
total  damages  or  only  to  lost  nonuse 
values;  and  whether  inclusion  of  a 
screening  factor  is  consistent  with  the 
Ohio  v.  Interior  decision  upholding  the 
inclusion  of  all  reliably  calculated 
values  in  a  damage  assessment. 

TV.  Technical  Information  Document 

The  Department  intends  to  work  with 
NOAA  and  other  interested  agencies  to 
develop  a  guidance  document  on  use  of 
CV.  This  document  will  provide 
additional  technical  information  on 
possible  means  of  satisfj'ing  any 
standards  contained  in  the  damage 
assessment  regulations  as  well  as  other 
issues  involved  in  conducting  CV 
studies.  Once  a  draft  of  the  document 
has  been  prepared,  the  Department  will 
publish  a  notice  in  the  Federal  Register 
announcing  its  availability  and 
soliciting  comment. 

The  Department  requests  comments 
on  additional  tests  for  determining  the 
reliability  of  CV  estimates  for  possible 
inclusion  in  the  technical  information 
document.  In  order  to  evaluate  any 
additional  tests,  the  Department 
requests  that  commenters  provide  a 
complete  list  of  the  behavioral 
assumptions  underlying  their 
theoretical  framework  of  rational  choice. 
The  Department  assumes  that 
commenters  will  begin  with  what 
economists  consider  to  be  the  generally 
accepted  axioms  of  neoclassical 
consumer  choice  theory  or  revealed 
preference  theory.  The  Department 
requests  that  commenters  clearly  state 
all  further  assumptions  underlying  the 
test  and  describe  the  sensitivity  of  the 
test's  results  to  the  assumptions 
presented.  Second,  if  commenters  are 
proposing  tests  that  rely  on  marginal  or 
infra-marginal  changes  in  the  scope  of 
the  injuries,  the  commenters  should 
describe  how  the  variation  of  scope 
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dimensions  involved  in  the  test  would 
be  quantified.  Third,  and  perhaps  most 
important,  the  Department  asks  that 
commenters  explain  how  any  proposed 
test  can  be  accomplished  feasibly  within 
the  survey  instnmient  design  and 
development  and  survey  administration 
standards  specified  in  NOAA's 
proposed  rule.  Tests  causing  CV  sur\'eys 
to  violate  these  standards  are 
themselves  unreliable  tests.  Fourth,  the 
commenter  should  give  examples  of 
how  these  tests  would  be  structured  in 
the  context  of  a  hazardous  substance 
release. 

Finally,  commenters  have  expressed 
concern  about  the  valuation  of  past 
nonuse  losses.  The  Department  believes 
that  when  little  time  has  elapsed  since 
the  occurrence  of  a  nonuse  loss,  trustee 
officials  might  conclude  that  CV 
respondents'  \VTP  is  not  likely  to  have 
changed  significantly.  On  the  other 
hand,  in  cases  where  a  great  deal  of  time 
has  elapsed  since  the  occurrence  of  the 
nonuse  loss,  determination  of  WTP 
becomes  more  problematic.  Therefore, 
the  Department  is  soliciting  comment 
on  methods  for  estimating  nonuse 
values  lost  over  a  significant  amount  of 
time  for  possible  inclusion  in  the 
technical  information  document. 

V.  Response  to  Comments 

The  Department  received  numerous 
comments  on  the  July  22.  1993.  Federal 
Register  notice.  The  Department 
appreciates  the  time  and  effort 
expended  by  the  commenters.  This 
notice  discusses  only  those  comments 
concerning  the  assessment  of  lost 
nonuse  values  or  the  use  of  CV.  All 
other  comments  submitted  on  the  July 
22, 1993,  Federal  Register  notice  are 
addressed  in  the  notice  of  final 
rulemaking  to  revise  the  Departments 
type  B  rule,  which  was  published  on 
March  25,  1994.  59  FR  14261. 

Comment:  The  comments  on  "the 
assessment  of  lost  nonuse  values  were 
widely  divergent  but  generally  fell  into 
two  primary  schools  of  thought.  One  set 
of  commenters  thought  that  trustee 
officials  should  have  the  discretion  to 
decide  on  a  case-by-case  basis  when  lost 
nonuse  values  should  be  included  in  a 
damage  assessment.  These  commenters 
stated  that  assessment  of  lost  nonuse 
values  is  necessary  to  ensure  that  the 
public  is  made  whole  for  natural 
resource  injuries.  One  commenter  noted 
that  inclusion  of  lost  nonuse  values  in 
dcimage  assessments  is  particularly 
crucial  in  the  case  of  injuries  to  tribal 
resources  because  of  the  special 
spiritual  and  cultural  significance  that 
naitural  resources  hold  for  Indian  tribes. 
Some  commenters  stated  tliat  if  the 
Department  does  not  include  provisions 


for  assessing  lost  nonuse  values  in  the 
regulations,  then  the  Department  would 
send  inappropriate  economic  signals  to 
PRPs  and  could  cause  risky  activities  to 
be  directed  toward  pristine 
environments  where  use  values  are  very 
low. 

Further,  this  set  of  commenters 
thought  that  CV  is  a  reliable 
methodology  for  calculating  lost  nonuse 
values.  Some  of  these  commenters 
stated  that  studies  purporting  to 
demonstrate  that  CV  produces 
unreliable  results  have  failed  to 
distinguish  between  well  and  poorly 
designed  CV  surveys.  A  few  of  these 
commenters  took  issue  with  the 
Department's  discussion  in  the  July  22, 
1993,  Federal  Register  notice  of  the 
potential  for  bias  in  CV  studies.  Some 
commenters  stated  that  the  Department 
had  failed  to  recognize  that  the  real  bias 
lies  in  using  methodologies  that 
consistently  undervalue  public  losses  by 
computing  compensable  value  based 
solely  on  lost  use  values.  Other 
commenters  questioned  the 
Department's  statement  in  the  July  22. 
1993,  Federal  Register  notice  that 
although  all  valuation  methodologies 
have  potential  reliabihty  problems,  CV, 
when  used  to  estimate  lost  nonuse 
values,  poses  more  significant  problems 
because  the  per-person  bias  is 
multiplied  by  a  larger  population.  These 
commenters  thought  that  the 
Department's  line  of  reasoning,  if  taken 
to  its  logical  extreme,  would  dictate  the 
nonsensical  result  that  only  small 
values  should  be  measured.  A  number 
of  commenters  made  reference  to  the 
report  issued  by  the  NOAA  panel. 
According  to  these  commenters,  the 
NOAA  panel  report  concluded  that  CV 
can  produce  reliable  estimates  of  lost 
nonuse  values. 

The  other  set  of  commenters  thought 
that  the  rule  should  not  include  any 
provisions  for  the  assessment  of  lost 
nonuse  values.  These  commenters 
stated  that  assessment  of  lost  nonuse 
values  is  not  necessary  to  compensate 
the  public  because  trustee  officials 
already  have  the  discretion  to  assess  lost 
use  values  in  addition  to  the  cost  of 
restoring,  rehabilitating,  replacing,  and/ 
or  acquiring  the  equivalent  of  the 
injured  resources.  These  commenters 
stated  that  assessment  of  lost  nonuse 
values  was  inconsistent  with  general 
legal  principles  designed  to  prevent 
speculative  damages.  For  example,  the 
commenters  noted  that  courts  only 
allow  certain  categories  of  individuals 
to  recover  damages  for  pain  and 
suffering  in  tort  cases.  Other 
commenters  stated  that  allowing 
assessment  of  lost  nonuse  values  would 
be  punitive  because  it  amounts  to 


charging  PRPs  for  hurting  the  public's 
feelings.  Some  commenters  expressed 
concern  that  allowing  assessment  of 
nonuse  values  could  drive  companies 
out  of  business  and  cause  an  increase  in 
consumer  prices.  A  few  commenters 
expressed  skepticism  that  nonuse  values 
were  actually  economic  values. 

This  set  of  commenters  also  thought 
that  CV  cannot  reliably  calculate  nonuse 
values.  These  commenters  stated  that 
the  results  of  CV  studies  are 
inconsistent  with  rational 
decisionmaking.  For  example,  a  number 
of  commenters  cited  CV  survevs  in 
which  stated  WTP  did  not  respond  to 
increases  in  the  commodity  being 
valued.  Some  commenters  stated  thai 
the  results  of  CV  surveys  are  overly 
sensitive  to  the  wording  and 
administration  of  the  survey  instrument. 
Several  commenters  thought  that  CV 
results  seem  unrealistically  high 
compared  to  actual  contributions  to 
environmental  causes.  Some 
commenters  stated  that  such  disparities 
result  because  CV  respondents  do  not 
adequately  consider  their  budget 
constraints  when  determining  their 
WTP.  A  number  of  commenters  thought 
that  responses  to  CV  surveys  were  likely 
to  reflect  feelings  of  vengeance  toward 
PRPs  or  the  warm  glow  of  supporting  a 
worthy  cause  rather  than  the 
respondents'  actual  WTP  to  prevent 
injury  to  the  specific  resources  in 
question.  Other  commenters  noted  that 
CV  studies  require  respondents  to 
perform  difficult  valuation  tasks  with 
which  they  have  little  prior  experience. 
A  few  commenters  expressed  particular 
concern  about  the  pubfic's  ability  to 
provide  accurate  values  for  injuries  in 
industrial  areas  where  contamination 
may  exist  that  is  uru^lated  to  the  release 
in  question. 

Some  commenters  provided  citations 
to  studies  purporting  to  demonstrate  the 
ujireliability  of  CV.  A  number  of 
commenters  stated  that  even  some  CV 
practitioners  have  called  CV 
experimental.  Other  commenters  noted 
that  the  NOAA  panel  did  not  conclude 
that  CV  could  produce  estimates  of  lost 
nonuse  values  that  were  reliable  enough 
to  be  granted  a  rebuttable  presumption. 
Rather,  according  to  these  commenters, 
the  NOAA  panel  stated  that  even  if  a  CV 
study  met  a  number  of  strict  standards, 
it  would  only  be  reliable  enough  to 
serve  as  a  starting  point  in  litigation. 
Therefore,  these  commenters  thought 
that  even  if  the  Department  allowed  CV 
to  be  used  to  estimate  lost  nonuse 
values,  it  should  not  grant  the  results  of 
CV  studies  of  lost  nonuse  values  a 
rebuttable  presumption.  Finally,  most  of 
the  commenters  who  thought  that  CV 
was  unreliable  when  used  to  estimate 
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lost  nonuse  values  also  thought  that  this 
unreliability  was  the  result  of 
fundamental  flaws  that  economists  do 
not  know  how  to  correct  at  this  time. 

Response:  Section  11.80(b)  of  the 
March  25.  1994,  final  rule  provides  that 
trustee  officials  have  the  discretion  to 
include  ail  or  a  portion  of  compensable 
value  in  their  natural  resource  damage 
assessments.  59  FR  14283.  Ohio  v. 
Interior  held  that  the  Departments  type 
B  rule  should  allow  for  the  recovery  of 
all  reliably  calculated  lost  values  of 
injured  resources,  including  lost  nonuse 
values.  880  F.2d  at  464.  Therefore,  the 
focus  of  this  notice  is  not  whether  lost 
nonuse  values  per  se  are  an  appropriate 
component  of  a  natural  resource  damage 
assessment.  This  notice  addresses 
whether  lost  nonuse  values  can  be 
reliably  calculated  and,  if  so.  under 
what  conditions. 

The  Department  acknowledges  that  a 
poorly  designed  or  administered  CV 
study,  like  any  poorly  designed  or 
administered  valuation  study,  can 
produce  unreliable  results.  However, 
based  on  the  evidence  received  to  date, 
the  Department  does  not  believe  that  CV 
is  a  fundamentally  flawed  methodology. 
The  Department  believes  that  a  properly 
designed  and  administered  CV  study 
can  produce  reliable  estimates  of  lost 
nonuse  values. 

The  Department  also  believes  that  tlie 
results  of  a  CV  study  of  lost  nonuse 
values  performed  in  accordance  with 
whatever  standards  are  ultimately 
included  in  the  type  B  rule  should 
receive  a  rebuttable  presumption. 
CERCLA  provides  that  the  natural 
resource  damage  assessment  rpgidations 
are  to  identify  the  best  available 
procedures  and  that  assessments 
[)t'rformed  in  accordance  with  the 
regulations  receive  a  rebuttable 
presumption.  Ohio  v.  Interior  further 
instructed  the  Department  to  consider  a 
rule  that  would  permit  trustee  officials 
to  include  all  reliably  calculated  lost 
values  in  their  damage  assessments.  The 
Department  believes  that  a  properly 
designed  and  administered  CV  study  is 
a  best  available  procedure  and  can 
produce  reliable  estimates  of  lost 
nonuse  values. 

Comment:  There  were  numerous 
comments  on  possible  guidance  for  the 
conduct  of  CV  studies.  A  few 
commenters  thought  that  guidance  was 
unnecessary.  Most  commenters.  though, 
thought  that  some  guidance  was 
advisable.  A  number  of  commenters. 
noting  that  NOA.\  is  developing 
standards  based  on  the  NOAA  panel 
report,  suggested  that  the  Department 
postpone  development  of  guidance  until 
NOAA  evaluates  the  report  and  issues  a 
proposed  rule.  Some  commenters 


thought  that  the  Department  should 
incorporate  NOAA's  rulemaking  record 
before  deciding  on  guidance.  Other 
conunenters  urged  the  Department  to 
make  any  proposed  guidance  available 
for  public  review  and  comment  before 
issuing  a  final  rule. 

Response:  The  Department  believes 
that  standards  for  the  use  of  CV  should 
be  included  in  the  type  B  rule  to 
improve  reliabiUty.  The  Department 
does  not  think  it  is  advisable  to 
incorporate  NQA^\'s  rulemaking  record 
because  that  record  covers  a  wide  range 
of  issues  beyond  CV.  However,  the 
Department  did  consider  the  NOAA 
panel  report.  Also,  numerous 
commenters  on  the  Department's  July 
22.  1993.  Federal  Register  notice 
submitted  copies  of  comments  they  had 
provided  to  NOAA  on  its  rulemaking. 
The  Department  agrees  that  commenters 
should  have  an  adequate  opportunity  to 
review  and  comment  on  the  standards 
being  considered  for  the  use  of  CV; 
therefore,  the  Department  has  issued 
this  notice.  The  Department  invites 
commenters  on  NOAA's  proposed  rule 
to  submit  comments  to  the  Department 
on  this  proposed  rule  as  well. 

Comment:  A  number  of  commenters 
responded  to  the  Department's  request 
for  suggestions  on  the  content  of 
possible  guidance  on  the  use  of  CV  to 
estimate  lost  nonuse  values.  Several 
commenters  suggested  that  the 
Department  adopt  some  or  all  of  the 
standards  contained  in  the  NOAA  panel 
report.  Some  commenters  thought  that 
the  Department  should  include  both  the 
standards  in  the  NO.AA  panel  report  and 
additional  standards.  OtJaer  commenters 
offered  tlieir  ov\-n  standards.  The 
suggested  standards  covered  six  major 
areas:  restrictions  on  the  type  of 
resource  for  which  lost  nonuse  values 
could  be  assessed;  restricti(ms  on  the 
relevant  population;  protection  against 
the  influence  of  improper  motives; 
standards  for  ensuring  that  respondents 
consider  all  relevant  factors  when 
estimating  their  WTP;  standards  for 
determining  whether  CV  results  are 
consistent  with  basic  tenets  of 
rationality;  and  methods  of  calibrating 
CV  results. 

Some  commenters  thought  that 
assessment  of  lost  nonuse  values  should 
be  limited  to  cases  where  there  have 
been  long-lasting  injuries  to  resources 
with  few  substitutes.  These  commenters 
stated  that  such  a  limitation  was 
necessary  to  prevent  speculative  claims. 
These  commenters  also  agreed  with  the 
Department's  statement  in  the  July  22. 
1993,  Federal  Register  notice  that  in 
cases  where  injuries  are  of  short 
duration  and  where  the  injured 
resources  have  many  substitutes. 


nonuse  losses  are  likely  to  be  minimal. 
Other  commenters  objected  to  such  a 
limitation  noting  that  there  is  no 
empirical  evidence  that  there  cannot  be 
a  loss  of  nonuse  values  in  cases  where 
injuries  are  of  short  duration  or  where 
there  are  many  substitutes  for  the 
injured  resources.  These  commenters 
also  noted  that  such  a  restriction  is 
unrelated  to  reliability.  Some 
commenters  stated  that  such  a 
limitation  might  prevent  assessment  of 
lost  nonuse  values  where  individual 
animals  had  been  killed  but  overall 
population  levels  were  unaffected. 
These  commenters  slated  that  the  public 
may  well  experience  nonuse  losses  for 
the  death  of  the  individual  animals 
since  each  individual  animal  is.  in  some 
sense,  irreplaceable. 

A  number  of  commenters  suggested 
that  trustee  officials  be  required  to  limit 
the  relevant  population  to  those  persons 
with  prior  knowledge  of  the  release  or 
discharge  and  the  affected  resources. 
These  commenters  thought  that  if 
individuals  did  not  have  prior 
knowledge  of  the  injury,  then  they 
could  not  have  experienced  a  loss. 

Several  commenters  suggested  that 
the  Department  develop  standards  to 
protect  against  the  influence  of 
improper  motives.  These  commenters 
expressed  concern  that  respondents 
might  provide  answers  based  on  the 
warm  glow  of  supporting  a  worthy 
cause  rather  than  their  WTP  for  injury 
prevention  or  resource  restoration. 
These  commenters  also  thought  that  the 
Department  should  ensure  that 
respondents  are  not  motivated  by 
vengeance  against  PRPs.  hi  particular, 
some  commenters  suggested  that  trustee 
officials  be  required  to  demonstrate  that 
the  results  of  a  CV  study  do  not  change 
if  respondents  are  asked  their  WTP  to 
prevent  a  naturally  occurring  injury 
rather  than  an  injury  resulting  from 
human  activity. 

Other  commenters  thought  that,  given 
the  novelty  of  the  task  they  are  asked  to 
perform,  CV  respondents  are  unUKely  to 
consider  all  relevant  factors  on  their 
own.  Therefore,  these  commenters 
suggested  that  respondents  be  reminded 
of  their  budget  constraints  and  the 
availability  of  substitutes  for  the 
resources  being  valued. 

Numerous  commenters  thought  there 
should  be  standards  for  determining 
whether  CV  studies  produce  results 
consistent  with  the  basic  tenets  of 
rationality.  For  example,  several 
commenters  thought  that  WTP  should 
increase  as  the  amount  of  the 
commodity  being  valued  increases. 

Several  commenters  thought  that  the 
Department  should  develop  guidance  on 
how  to  calibrate  hypxjthetical  WTP  with 
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actual  WW.  Some  commenters 
suggested  that  trustee  officials  attempt 
to  collect  actual  funds  from  CV 
respondents  and  use  the  results  to 
calibrate  stated  WTP.  Other  commenters 
thought  that  the  Department  should 
develop  a  formula  for  calibrating  VVTP 
based  on  a  ratio  between  lost  use  values 
and  lost  nonuse  values. 

Response:  The  Department  has 
carefully  reviewed  the  standards  offered 
by  the  commenters  and  the  standards 
included  in  the  NOAA  panel  report.  The 
Department  does  not  believe  that 
assessment  of  lost  nonuse  values  should 
be  restricted  only  to  cases  involving 
long-lasting  injuries  to  resources  with 
few  substitutes.  The  Department 
believes  that  such  a  restriction  would 
not  address  the  rehability  of  CV  and, 
therefore,  would  be  inconsistent  with 
Ohio  versus  Interior. 

llVith  regard  to  restricting  the  relevant 
population  to  persons  with  prior 
knowledge  of  the  discharge  or  release 
and  the  affected  resources,  the 
Department  has  decided  to  solicit 
additional  comment,  as  discussed 
above. 

With  respect  to  improper  motive,  the 
Department  finds  no  evidence  to  suggest 
that  warm  glow  and  vengeance  are 
necessarily  prevalent  in  CV  studies.  The 
Department  believes  that  when  CV 
respondents  are  asked  their  VVTP  in  a 
credible  context  they  are  adequately 
focused  on  the  commodity  of  injury 
prevention  or  resource  restoration  rather 
than  some  other  commodity  such  as  the 
wgrm  glow  of  giving  or  vengeance 
toward  PRPs.  NOAA's  proposed  rule 
includes  a  requirement  that  trustee 
officials  use  a  choice  mechanism  that  is 
credible  and  incentive  compatible. 
Further,  the  Department  believes  that 
vengeance  is  not  a  prevalent  motivation 
in  a  CV  study  in  which  respondents  are 
asked  how  much  they  would  be  willing 
to  pay  rather  than  how  much  a  PRP 
should  be  required  to  pay. 

The  Department  agrees  that  CV 
respondents  may  not  always  consider 
every  relevant  factor  on  their  own. 
NOAA's  proposed  rule  would  require 
that  the  survey  instrument  place  the 
commodity  to  be  valued  in  the  conte.M 
of  related  natural  resources.  NOAA's 
proposed  rule  would  also  require 
respondents  to  be  reminded  of  their 
budget  constraints  prior  to  being  asked 
their  VVTP. 

The  Department  also  agrees  that 
questions  of  urueliability  arise  when 
studies  produce  results  that  are 
inconsistent  with  basic  tenets  of 
rationality.  NOAA's  proposed  rule 
includes  a  standard  to  ensure  that  CV 
survey  responses  satisfy  one  important 
teqet  of  rationality,  namely  that  VVTP 


increases  as  the  severity  of  the  injuries 
or  the  level  of  effectiveness  and  timing 
of  the  restoration  or  prevention  program 
increase. 

With  regard  to  calibrating 
hypothetical  WTP  to  actual  WTP, 
NOAA's  proposed  rule  includes  a 
calibration  requirement. 

Comment:  Several  commenters 
responded  to  the  Department's  request 
for  comment  on  the  proper  placement  of 
any  guidance  developed  for  the  use  of 
CV.  Some  commenters  thought  that  any 
guidance  developed  by  the  Department 
should  be  placed  in  the  preamble  or  in 
a  guidance  document.  These 
commenters  noted  that  CV  is  an 
evolving  methodology  and  expressed 
concern  that  placing  guidance  in  the 
rule  could  lock  in  standards  that  might 
soon  be  found  to  be  ill-advised.  Other 
commenters  thought  that  detailed 
standards  should  be  placed  in  the  rule 
itself  to  minimize  the  risk  of  unreliable 
studies  being  given  a  rebuttable 
presumption.  Some  commenters 
thought  that  the  establishment  of  clear 
standards  in  the  rule  was  particularly 
important  since  there  are  no  generally 
accepted  standards  among  CV 
practitioners.  These  commenters  noted 
that  any  standards  placed  in  the  rule 
could  be  updated  during  biennial 
reviews. 

Response:  The  Department  believes 
that  poorly  designed  and  administered 
CV  studies  can  pose  rehability 
problems.  Therefore,  the  Department 
believes  that  standards  for  the  use  of  CV 
should  be  included  in  the  rule  itself  to 
improve  the  reliability  of  CV  studies 
that  receive  a  rebuttable  presumption. 
However,  the  Department  recognizes 
that  CV  is  an  evolving  methodology. 
Therefore,  the  Department  believes  that 
only  those  standards  that  are  unlikely  to 
change  over  time  should  be  included  in 
the  rule  and  that  trustee  officials  should 
be  given  some  flexibility  in  determining 
how  to  meet  these  standards. 

Further,  as  discussed  above,  the 
Department  intends  to  work  with  NOAA 
and  other  interested  agencies  to  develop 
a  technical  information  document  on 
the  use  of  CV.  This  document  will 
provide  additional  technical 
information  on  possible  means  of 
satisfying  any  standards  contained  in 
the  rule  as  well  as  other  issues  involved 
in  conducting  CV  studies. 

Comment:  A  few  commenters 
responded  to  the  Department's  request 
for  comments  on  how  to  ensure  that  CV 
studies  are  cost-effective  and  can  be 
performed  at  a  reasonable  cost.  Some 
commenters  thought  that  the  real  issue 
was  how  to  reduce  the  cost  of 
performing  a  CV  study,  rather  than  how 
to  ensure  cost-effectiveness  and 


reasonable  cost.  These  commenters 
suggested  that  the  Department  fund 
reference  CV  studies. 

Response:  As  discussed  above,  the 
Department  intends  to  work  with  NOAA 
and  other  interested  agencies  to  develop 
a  technical  information  document  on 
use  of  CV.  This  document  should  assist 
trustee  officials  in  conducting  reliable 
studies  at  a  reasonable  cost.  The 
Department  may  consider  the  feasibility 
and  utility  of  funding  reference  CV 
studies  in  the  future.  However, 
consideration  of  such  studies  is  beyond 
the  scope  of  this  rulemaking,  which  is 
designed  solely  to  comply  with  Ohio 
versus  Interior. 

Comment:  Some  commenters  stated 
that  trustee  officials  should  provide 
PRPs  with  the  opportunity  to  conduct 
an  independent  review  oi  all  data 
collected  in  a  CV  survey. 

Response:  The  Department  agrees  that 
PRPs  should  have  access  to  all 
assessment  data  collected  by  trustee 
officials,  including  any  data  collected  in 
a  CV  study.  Section  11.90  of  the 
Department's  existing  type  B  rule 
provides  that  at  the  conclusion  of  an 
assessment,  trustee  officials  must 
prepare  a  Report  of  Assessment  that  is 
presented  to  the  PRP.  The  Report  of 
Assessment  includes  all  test  results. 
NOAA's  proposed  rule  provides  that  the 
report  of  a  CV  study  must  Include  a 
discussion  of  the  relevant  factors 
identified  in  the  standards  pertaining  to 
survey  iastrument  design  and 
development,  survey  administration, 
and  nature  of  results,  as  well  as  a  copy 
of  the  survey  instrument.  If  the  same 
standards  were  added  to  the 
Department's  type  B  rule,  the  report  of 
the  CV  study  would  be  included  in  the 
Report  of  Assessment.  Also,  under 
§  11.91(c)  of  the  Department's  existing 
type  B  rule,  everything  in  the 
administrative  record  of  the  assessment, 
including  all  data  collected  in  a  CV 
survey,  would  be  available  for  review 
during  the  judicial  discovery  process. 

Comment:  A  few  commenters  noted 
that  WTA,  not  WTP,  is  the  correct 
theoretical  measure  of  lost  resoiu^e 
values.  These  commenters 
acknowledged  that  there  are  practical 
problems  with  using  CV  studies  to 
calculate  WTA.  However,  the 
commenters  stated  that  the  Department 
should  allow  trustee  officials  to  use 
methods  that  translate  WTP  into  WTA 
and  provided  copies  of  articles 
describing  such  methods. 

Response:  As  was  stated  in  the  August 
1,  1986,  preamble  to  the  original  rule: 

The  Department  maintains  that  willingness 
to  pay  and  willingness  to  accept  are  both 
theoretically  valid  criteria  for  estimating 
damages  to  nonmarketed  natural  rpsources. 


UIO 
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In  addition,  the  Department  continues  to 
maintain  that  willingness  to  accept  may  be 
the  criterion  most  germane  to  natural 
resource  damages,  since  the  public  has  the 
property  right  to  the  injured  natural  resource. 
However,  the  Department  also  agrees  with 
many  of  the  comments  that  recognize  that  the 
application  of  the  willingness-to-accept 
criterion  can  lead  to  more  technical 
difficulties  and  uncertainties  than  the 
willingness-to-pay  criterion.  51  FR  27721. 

The  Department  believes  it  is 
inadvisable  at  this  time  to  revise  the 
rule  to  allow  for  use  of  methods  to 
translate  WTP  into  WTA. 

Comment:  A  few  commenters  thought 
that  if  the  Department  allows 
assessment  of  lost  nonuse  values,  it 
should  not  allow  assessment  of  so- 
called  intrinsic  values  that  purport  to 
represent  the  value  of  the  resource  in 
and  of  itself  rather  than  the  value  of  the 
resource  to  humans. 

Response:  Compensable  value 
includes  only  those  values  lost  by  the 
public.  Therefore,  only  human  values 
should  be  considered  in  a  CV  study  of 
lost  nonuse  values. 

Comment:  Some  commenters  stated 
that  if  the  Department  allows 
assessment  of  lost  nonuse  values,  it 
should  also  require  trustee  officials  to 
assess  the  benefits  to  society  of  the 
activity  giving  rise  to  the  release  or 
discharge  and  claim  only  the  net  loss. 

Response:  When  Congress  passed 
CERCLA  and  CWA  it  decided  that 
parties  responsible  for  hazardous 
substance  releases  or  oil  discharges 
should  compensate  the  public  for  the 
resulting  natural  resource  damages, 
notwithstanding  the  possible  societal 
benefits  of  the  activities  giving  rise  to 
the  release.  CERCLA  and  CVVA  were 
designed  to  ensure  full  compensation 
for  natural  resource  damages  resulting 
from  hazardous  substance  releases  or  oil 
discharges.  Nothing  in  the  statutes 
suggests  that  trustee  officials  are 
required  to  assess  the  benefits  to -society 
of  the  activity  giving  rise  to  the  release 
or  discharge  and  claim  only  the  net  loss. 
Further,  many  of  these  benefits  are 
already  accounted  for  in  current  market 
activity  whereas  the  costs  of  the 
associated  release  or  discharge  are  not. 

Comment:  A  few  commenters 
disagreed  with  the  Department's 
statement  that  CV  is  the  only  method 
available  for  estimating  lost  nonuse 
values.  These  commenters  thought  that 
trustee  officials  should  be  allowed  to 
estimate  lost  nonuse  values  through 
analysis  of  charitable  donations, 
insurance  premiums,  and  conservation 
expenditures. 

Response:  Section  11.83(c)(3)  of  the 
March  25. 1994.  final  rule  allows  trustee 
officials  to  use  any  valuation 


methodology,  regardless  of  whether  it  is 
explicitly  Usted,  provided  it  measures 
the  public's  WTP  and  satisfies  the 
criteria  set  forth  in  §  11.83(a)(2).  59  FR 
14286.  The  Department  is  currently 
unaware  of  any  methodology  available 
for  the  express  purpose  of  estimating 
economically  valued  nonuse  losses  of 
specific  injured  resources,  other  than 
CV,  that  meets  these  specifications. 

Comment:  Some  commenters  thought 
that  if  assessment  of  lost  nonuse  values 
is  allowed,  the  Department  should 
restrict  such  assessment  to  present  and 
future  values. 

Response:  Where  little  time  has 
elapsed  since  the  occurrence  of  a 
nonuse  loss,  trustee  officials  might 
conclude  that  CV  respondents'  WTP  is 
not  likely  to  have  changed  significantly. 
On  the  other  hand,  in  cases  where  a 
great  deal  of  time  has  elapsed  since  the 
occurrence  of  the  nonuse  loss, 
determination  of  WTP  becomes  more 
problematic.  Therefore,  as  discussed 
above,  the  Department  is  soUciting 
comment  on  methods  for  estimating 
nonuse  values  lost  over  a  significant 
amount  of  time  for  possible  inclusion  in 
a  technical  information  document. 

Comment:  A  few  commenters 
requested  that  the  Department  clarify 
that  even  if  a  CV  study  of  lost  nonuse 
values  met  any  conditions  set  forth  in 
the  natural  resource  damage  assessment 
regulations,  it  would  still  have  to  meet 
judicial  standards  for  admissibility  of 
evidence.  Some  commenters  cited  case 
law  for  the  proposition  that  CV  studies 
of  lost  nonuse  values  do  not  meet 
judicial  standards  for  admissibility  of 
evidence.  State  of  Idaho  v.  Southern 
Refrigerated  Transport  Inc.,  No.  88- 
1279,  slip  op.  (D.  Idaho  Jan.  24, 1991) 
[Idaho  V.  Southern  Refrigerated 
Transport]. 

Response:  CERCLA  and  Ohio  v. 
Interior  mandate  that  the  natural 
resource  damage  assessment  regulations 
include  the  best  available  procedures  for 
reliably  calculating  lost  values  of 
injured  resources.  Therefore,  the 
Department  believes  that  any  CV  study 
of  lost  nonuse  values  performed  in 
accordance  with  these  regulations 
should  satisfy  judicial  standards  for 
admissibility  of  evidence. 

The  Department  is  unaware  of  any 
case  that  has  held  CV  studies  per  se  to 
be  inadmissible  in  court.  Idaho  v. 
Southern  Refrigerated  Transport 
addressed  the  use  of  a  particular  CV 
study  in  a  case  where  the  natural 
resource  damage  assessment  regulations 
were  not  followed.  The  study  had  been 
conducted  not  for  the  purposes  of  the 
specific  case  but  rather  to  guide  a  utility 
council  in  making  operational  changes 
in  a  hydropower  system.  Slip  op.  at  20. 


The  court  did  not  rule  that  the  study 
was  inadmissible.  However,  the  court 
did  find  that  the  study  was  not 
sufficiently  persuasive  to  sustain  the 
claim  for  lost  nonuse  values,  noting  that 
the  survey  questions  were  aimed  at 
doubling  fish  rims  from  2.5  million  to 
5  million  whereas  only  1,688  fish  had 
actually  been  lost  due  to  the  specific 
release  in  question.  Id. 

National  Environmental  Policy  Act, 
Regulatory  Flexibdity  Act,  Paperwork 
Reduction  Act,  and  Executive  Orders 
12866. 12630, 12778.  and  12612 

The  Department  has  determined  that 
this  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 
Therefore,  no  further  analysis  pursuant 
to  section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (43  U.S.C. 
4332(2)(C))  has  been  prepared. 

The  Department  certifies  that  this  rule 
will  not  have  significant  economic  effect 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  rule  provides 
technical  procedural  guidance  for  the 
assessment  of  damages  to  natural 
resources.  It  does  not  directly  impose 
a.ny  additional  cost.  As  the  rule  applies 
to  natural  resource  trustees,  it  is  not 
expected  to  have  an  effect  on  a 
substantial  number  of  small  entities. 

It  has  been  determined  that  this  rule 
does  not  contain  information  collection 
requirements  that  require  approval  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866  and  has 
been  determined  to  constitute  a 
significant  regulatory  action.  However, 
because  of  the  difficuhy  of  evaluating 
the  effects  of  alternatives  to  this  rule, 
the  Office  of  Information  and  Regulatory 
Affairs  within  the  Office  of  Management 
and  Budget  has  waived  preparation  of 
the  assessments  described  in  sections 
6(a)(3)(B)  and  6(a)(3)(C)  of  Executive 
Order  12866  for  the  final  rule. 

It  has  been  determined  that  this  rule 
does  not  have  takings  implications 
under  Executive  Order  12630.  The 
Department  has  certified  to  the  Office  of 
Management  and  Budget  that  this  rule 
meets  the  applicable  standards  provided 
in  sections  2(a)  and  2(b)(2)  of  E.xecutive 
Order  12778.  It  has  been  determined 
that  this  rule  does  not  have  federalism 
implications  under  Executive  Order 
12612. 
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Dated:  April  28,  1994. 

Bonnie  R.  Cohen. 

Assistant  Secretary — Policy.  Management, 
and  Budget. 
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Presidential  Documents 


Executive  Order  12913  of  May  2,  1994 
Revocation  of  Executive  Order  No.  12582 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws 
o  he  United  States  of  America,  including  section  1440  of  title  8.  United 
Mates  Lode  and  in  consideration  of  Matter  of  Reyes.  910  F.2d  611  (Qth 
Lir.  1990),  I  hereby  order  as  follows: 

^«e;*°"  ^-  Exec"J>ve  Order  No.  12582  is  revoked  and  shall  be  treated  as 
void,  effective  February  2, 1987. 

Sec.  2.  Revocation  of  Executive  Order  No.  12582  is  not  intended  to  affect 
tne  status  of  anyone  who  was  naturalized  pursuant  to  the  terms  of  that 
order  prior  to  the  date  of  publication  of  this  order  in  the  Federal  Register 
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ADVISORY  COMMITTEE  ON  HUMAN 
RADIATION  EXPERIMENTS 

Open  Meeting 

ACnON:  Notice  of  open  meeting. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisor>'  Committee  Act  (f*ub. 
L.  No.  92^63.  86  Stat.  770),  notice  is 
hereby  given  of  the  following  meeting: 
DATES:  May  18,  1994,  9  a.m.-5  p.m.. 
May  19. 1994.  9  a.m.-3  p.m. 
place:  The  Raraada  Plaza  Hotel.  10 
Washington  Circle.  Washington,  DC 
20005. 

FOR  FURTHER  INFCRMAUON  CONTACT: 
Anna  Mastroianni,  The  Advisory 
Committee  on  Human  Radiation 
Experiments.  1726  M  Street,  N\V.,  suite 
600.  Washington.  DC  20036.  Telephone: 
(202) 254-^795. 

SUPPLEMESTARV  INFORMATION:  Purpose  of 
the  Committee:  The  Advisory 
Committee  on  Human  Radiation 
Experiments  was  established  by  the 
President,  Executive  Order  No.  12891, 
January  15,  1994,  to  provide  ad\  ice  and 
recommendations  on  the  ethical  and 
scientific  standards  applicable  to  human 
radiation  experiments  carried  out  or 
sponsored  by  the  United  States 
Government.  The  Advisory  Committee 
on  Human  Radiation  Experiments 
reports  to  the  Human  Radiation 
Interagency  Working  Group,  the 
members  of  which  inchade  the  Secretary 


of  Energy,  the  Secretary  of  Defense,  the 
Secretary  of  Health  and  Human 
Services,  the  Secretary  of  Veterans 
Affairs,  the  Attorney  General,  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration, 
the  Director  of  Central  Intelligence,  and 
the  Director  of  the  Office  of 
Management  and  Budget. 

Tentative  Agenda 

Wednesday,  May  18.  1994 

9:00  a.m.  Call  to  Order  and  Opening 

Remarks 
9:15  a.m.  Briefing  on  Background  Issues, 

Advisory  Committee  Members 
10:45  a.m.  Break 
1 1  a.m.  Briefing  on  Background  Issues, 

Advisory  Committee  Members 

(continued) 
12:15  p.m.  Lunch 
1:30  p.m.  Discussion.  Status  and 

Strategies  of  Document  Collection 

and  Review 
3  p.m.  Break 

3:15  p.m.  Public  Comment 
5  p.m.  Meeting  Adjourned  Thursday, 

May  19,  1994 
9  a.m.  Opening  Remarks 
9:15  a.m.  Discussion,  Status  and 

Strategies  of  Document  Collection 

and  Review  (continued) 
10:45  a.m.  Break 
11:00  a.m.  Discussion,  Status  and 

Strategies  of  Document  Collection 

and  Review  (continued) 
12:15  p.m.  Lunch 


1:30  p.m.  Discussion,  Status  and 

Strategies  of  Document  Collection 
and  Review  (continued) 

2:45  p.m.  Future  Meeting(s) 

3  p.m.  Meeting  Adjourned 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  chairperson  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  washes  to  file  a  written 
statement  within  the  Advisory 
Committee  will  be  permitted  to  do  so, 
either  before  or  after  the  meeting. 
Members  of  the  public  who  wish  to 
make  oral  statements  should  contact  the 
Advisory  Committee  at  the  ad'dress  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  five 
business  days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda 

Transcript:  Available  for  public 
review  and  copying  at  the  office  of  the 
Advisor^'  Committee  at  the  address 
listed  above  between  9  a.m.  and  4  p..m., 
Monday  through  Friday,  except  Federal 
hohdays. 

Dated:  May  3.  1994. 
Stephen  R.  Neuwirth, 

Associate  Counsel  to  the  President. 

[PR  Doc.  94-10972  Filed  5-3-94;  1:31  pm) 

BiLUNQ  CODE  310»-01-M 


Reader  Aids 


INFORMATION  AND  ASSISTANCE 


Federal  Register 

Indix.  finding  aids  &  general  information  202-62S-6227 

Public  inspection  desk  523-6215 

(x)r^tions  to  published  documents  523-5237 

Docimient  drafting  infonnation  523-3187 

Machine  readable  documents  523-3447 

Coda  of  Federal  Regulations 

index,  finding  aids  &  general  information  523-5227 

IViating  schedules  523-3419 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.)  523-6641 

.Additional  information  523-6230 

Presidential  Documents 

Executive  orders  and  proclamations  523-6230 

Public  Papers  of  the  Presidents  523-5230 

WiNilily  Compilation  of  Presidential  Documents  523-6230 

The  United  States  Government  Manual 

Clentral  information  523-6230 

Other  Services 

Data  base  and  machine  readable  specifications  523-3447 

(liiide  to  Record  Retention  Requirements  523-3187 

Legiil  staff  523-4534 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (PLUS)  523-6641 

TDD  ifor  the  hearing  impaired  523-6229 


ELECTRONIC  BULLETIN  BOARD 

Fn  e  Electronic  Bulletin  Board  ser\  ice  for  Public 
Lawj  numbtirs.  and  Federal  Register  finding  aids 


202-275-1538, 
or  275-0920 


FEDERAL  REGISTER  PAGES  AND  DATES,  MAY 

22491-22722 2 

2272^22950 3 

22951-23116 4 


Federal  Register 

Vol.  59,  No.  85 
Wednesday.  May  4.  1994 


CFR  PARTS  AFFECTED  DURING  MAY 


At  the  end  ot  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  Ust  of  CFR  Sections  Affected  (LSA).  which 
lists  parts  and  sections  affected  by  documents  published  since  tne 
revision  date  of  each  title. 


3  CFR 

Proclamations: 

6679 22955 

6680 22957 

6681 22959 

Admlnistrattva  Orders: 
Memorandums; 

Apnl  29.  1994 22951 

Apnl  29,  1994 22953 

Executive  Orders: 
12582  (Revoked  by 

EO  12913) 23115 

12878  (Amended  by 

EO  12912) 22949 

12912 22949 

12913 23115 

5  CFR 

Proposed  Rules: 
Ch.  XIV 


.22537 


7  CFR 

271 22723 

272 22723 

273 22723 

301 22491 

723 „ 22723 

1240 22492 

1413 22494,22495 

1427 22494,22495 

1464 22723 

1941 22961 

1943 22961 

1945 22961 

Proposed  Rules: 

Ch.  VII 22938 

300 22538 

319 22538 

1468 22546 

1530 23017 

1823 23018 

1910 23018 

1941 23018 

1942 23018 

1943 23018 

1944 22018 

1945 23018 

1948 23018 

1951 22548,23018 

1980 23018 


9  CFR 

78 

Proposed  Rules: 
381 

10  CFR 

Proposed  Rules: 

51 23030 


.22496 
.22554 


12  CFR 

5 


210 22962 

225 22967 

265 22967 

Proposed  Rules: 

205 23031 

563b 22725 

575 22725 

615 22725 

Proposed  Rules: 

335 22555 

563b 22764 

575 22764 

14  CFR 

23 23095 

29 22499 

71 22502.  22503,  22736. 

22737, 22969, 22970 

97 22738 

Proposed  Rules: 

CM.  1 22565 

25 22218.22766 

39 22565.  22769.  22771. 

2303^ 
71 22567,  22568,  22569. 

22570, 23033, 23034 

15  CFR 

7 22742 

235 22742 

290 22504 


17  CFR 

30 22505,22971 

Proposed  Rules: 

240 22773 


18  CFR 
284 


.22753 


21  CFR 

520 

Proposed  Rules: 

73 

74 

168 

172 

173 

182 

184 

878 


.22753 

.23035 
.23055 
.23055 
.23055 
.23055 
.23055 
.23055 
.23036 


24  CFR 

92 22506 

880 22754,  22916 

881 22754,22916 

883 22754.22916 

884 22916 

886 22916 


.22497 


26  CFR 

Proposed  Rules: 
1 


.22773 


n 


Federal  Register  /  Vol.  59,  No.  85  /  Wednesday,  May  4,  1994  /  Reader  Aids 


30CFR 

935 22507 

Proposed  Rules: 

950 22571 

31  CFR 

601 22972 

32  CFR 

706 22755 

33  CFR 

150 , 23095 

Proposed  Rules: 

100 22573 

34  CFR 

668 23095 

Proposed  Rules: 

Ch.  VI 22775,  22776 

39  CFR 

111 23038 


265 22756 

40  CFR 

52 22757.22973 

60 22758,22759 

712 22519 

716 22519 

Proposed  Rules: 

52 22776 

59 22776 

65 22795 

80 22800 

165 22574 

721 23041 

745 23041 

41  CFR 

302-11 22519 

43  CFR 

Proposed  Rules: 

11 23098 


47  CFR 

1 22980 

73 22995,22996 

Proposed  Rules: 

1 23042 

73 22814.  23042.  23043 

48  CFR 

217 22759 

533 22520 

1816 22521 

1831 22521 

1852 22521 

49  CFR 

571 22997 

50  CFR 

301 .^....22522 

641 : 22760 

651 22760 

661 22999,23013 

675 22762 


Proposed  Rules: 

36 23043 

261 23095 

262 23095 

263 23095 

267 23095 

672 „ 23044 

675 23044 


LIST  OF  PUBLIC  LAWS 

Note:  No  public  bills  which 
have  t>ecome  law  were 
received  by  the  Office  of  the 
Federal  Register  for  inclusion 
in  today's  List  of  Public 
Laws. 

Last  Li&t  May  2,  1994 


Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
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Register: 
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and 

How  to  Use  It 

A  Guide  for  the  User  of  die  Federal  Register  — 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  brienngs  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:        To  provide  the  public  with  access  to  inforrruition  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 
(two  briefings) 

WHEN:  May  18  at  9:00  am  and  1:30  pra 

WHERE:  Office  of  the  Federal  Register 

Conference  Room,  800  North  Capitol  Street 
NW,  Washington,  DC  (3  blocks  north  of 
Union  Station  Metro] 


RESERVATIONS: 

202-523-4538 

CHICAGO,  IL 

WHEN: 

June  9  at  9:00  am 

WHERE: 

Ralph  Metcalfe  Federal  Building 

Conference  Room  328 

77  West  Jackson  Blvd. 

Chicago,  IL 

RESERVATIONS: 

1-800-366-2998 

For  other  telephone  niunbera,  see  the  Reader  Aids  aaction 
■t  the  end  of  this  iaaue. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicatMlity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  whtch  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  booKS  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart12 

RIN3150AE61 

Equal  Access  to  Justice  Act: 
Implementation 

AGENCY:  Nuclear  Regulator>' 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  by  adding  new  provisions 
designed  to  implement  the  Equal  Access 
to  Justice  Act  (EAJA).  The  EAJA 
provides  for  the  award  of  fees  and 
expenses  to  certain  individuals  and 
businesses  that  prevail  in  agency  formal 
adjudicatory  proceedings  in  which  the 
agency's  position  is  determined  not  to 
have  been  substantially  justified. 
EFFECTIVE  DATE:  June  6.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Fonner,  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
-telephone  (301)  504-1634. 
SUPPLEMENTARY  INFORMATION: 

I.  Baclcground. 

Fl.  Responses  to  Comments  Received. 

111.  Administrative  Statements. 

L  Background 

The  Equal  Access  to  Justice  Act 
(EAJA)  became  law  on  October  21,  1981 
(5  U.S.C.  504).  The  EAJA  authorizes 
agencies  to  award  attorney  fees  and 
other  expenses  to  parties  that  prevail 
over  an  agency  in  certain  agency 
proceedings  under  specified 
circumstances.  Generally,  for  an  award 
to  be  made,  the  proceeding  must  be  one 
that  is  "required  by  statute  to  be 
determined  on  the  record."  See, 
Ardestani  v.  U.S.  Department  of  Justice, 

U.S. ,  112  S.Ct.  515 

(1991). 


On  October  28, 1981  (46  FR  53189), 
the  NRC  published  a  proposed  rule 
designed  to  implement  the  EAJA  in  the 
Federal  Register.  However,  serious 
doubt  developed  as  to  the  need  for  the 
regulations.  A  significant  consideration 
in  this  regard  was  the  impact  of  a 
statutory  bar  against  the  use  of  funds 
appropriated  to  the  NRC  "to  pay  the 
expenses  of.  or  otherwise  compensate, 
parties  intervening  in  regulatorv  or 
adjudicator)'  proceedings."  This 
provision  first  appeared  in  the  Energy 
and  Water  Development  Appropriations 
Act  of  1981  (Pub.  L.  No.  96&-367,  Sec. 
502,  94  Stat.  1344, 1345  (1980)).  and  has 
continued  to  appear  each  year  in 
subsequent  NRC  appropriation  acts.  In 
addition,  case  law  developed  in  the 
1980's  indicating  that  the  Commission 
would  receive  judicial  support  if  it 
determined  that  no  NTvC  license 
proceeding  of  any  kind  is  covered  by  the 
EAJA. 

With  the  enactment  of  the  Inspector 
General  Act  Amendments  of  1983  (Pub. 
L.  100-504,  1102  Stat.  2515),  which 
established  an  Office  of  the  Inspector 
General  in  the  NRC,  the  NRC  became 
subject  to  the  Program  Fraud  Civil 
Remedies  Act  (PFCRA),  31  U.S.C  ch. 
38.  Hearings  under  the  Program  Fraud 
Civil  Remedies  Act  are  expressly 
covered  by  the  EAJA,  necessitating  the 
issuance  of  EAJA  regulations  by  the 
NRC  However,  because  of  the  length  of 
time  that  had  gone  by  since  the  NRC 
issued  the  1981  proposed  EAJA  rule,  the 
Commission  replaced  it  with  a  new 
proposed  rule,  published  on  August  2, 
1993  (58  FR  41061).  The  new  proposed 
rule  was  essentially  similar  to  a  model 
rule  suggested  by  the  Administrative 
Conference  of  the  United  States  (ACUS) 
for  agency  adoption.  (May  6,  1988,  51 
FR  16665.) 

IL  Responses  to  Comments  Received 

In  response  to  the  August  2,  1993 
proposed  rule,  the  NRC  received  one  set 
of  comments  from  ACUS  and  one  set 
from  the  Nuclear  Management  and 
Resources  Council  (NUMARC).  The 
NRC's  consideration  of  the  comments 
follows. 

A.  Time  Deadlines 

1.  Decision  on  the  Petition  for  Increase 
of  Maximum  Rate  for  Attorney  Fees 

Comment.  ACUS  recommended  that 
the  rule  provide  a  specific  time  frame 
for  agency  action  on  a  petition  for 


rulemaking  to  increase  the  maximum 
rate  for  attorney  fees. 

Response.  The  EAJA  provides  a  $75 
hourly  ceiling  on  attorney  fees,  but 
allows  agencies  to  raise  the  statuton,' 
ceiling  by  regulation.  The  proposed  rule 
provides  that  any  person  may  file  with 
the  Commission  a  petition  for 
rulemaking  to  increase  the  $75 
maximum  hourly  rate  for  attomev  fees, 
and  refers  to  10  CFR  2.802  and  2.803  for 
the  procedures  to  be  followed  with 
respect  to  such  petitions.  Neither  the 
proposed  rule  nor  10  CFR  2  802  nor  10 
CFR  2.803  provides  a  specific  time 
frame  for  agency  action  on  the  petition 
for  rulemaking.  A  sentence  has  been 
added  to  10  CFR  12.107  requiring  the 
Commission  to  determine  what  action  it 
will  take  on  the  petition  within  90  days 
after  the  petition  is  filed. 

2.  Decision  on  the  Application  for 
Award  of  Attorney  Fees 

Comment.  ACUS  recommended  that 
the  rule  provide  a  specific  time  frame 
for  the  adjudicative  officer  to  issue  an 
initial  decision  on  the  application  for 
award  of  attorney  fees. 

Response.  10  CFR  12.307  of  the 
proposed  rule  states  requirements  for 
the  adjudicative  officer's  initial  decision 
on  the  appliaition  for  award  of  attorney 
fees,  but  does  not  prescribe  a  time  limit 
for  the  adjudicative  officer  to  issue  the 
decision.  A  sentence  has  been  added  to 
10  CFR  12.307  requiring  the  initial 
decision  to  be  issued  within  90  days 
after  completion  of  proceedings  on  the 
application,  but  permitting  the 
adjudicative  officer  to  extend  the  time 
limit  after  notice  to  the  parties  of  the 
reason  for  the  delay.  Authority  is 
provided  for  the  adjudicative  officer  to 
extend  the  time  period  in  order  to 
prevent  the  interruption  of  cases 
presenting  pressing  health  and  safety 
concerns.  The  NRC  expects  that 
extensions  will  be  issued  sparingly. 

R.  Exhaustion  of  Administrative 
Remedies 

Comment.  ACUS  stated  that  if  the 
NRC  believes  that  a  request  for 
administrative  review  should  be  a 
prerequisite  to  judicial  review,  it  should 
recast  10  CFR  12.308  (Agency  review)  in 
light  of  the  Supreme  Court's  decision  in 

Darbvv.  Cisnems, U.S. , 

113  S.Ct.  2539  (June  21,  1993). 

Response.  Within  the  last  year,  the 
Supreme  Court  cast  new  light  on  the 
requirements  for  exhaustion  of 
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administrative  remedies  before 
appealing  an  agency  decision  to  the 
courts.  In  Darby  V.  Cisneros,  the  Court 
held  that  an  agency  cannot  insist  on 
exhaustion  of  intra-agency  appeals  prior 
to  judicial  review  unless  the  agency 
promulgates  rules  that  require  intra- 
agency  appeals  and  stay  the  effect  of 
agency  decisions  during  such  appeals. 
The  Commission  believes  that  for 
purposes  of  judicial  and  administrative 
economy  a  request  for  administrative 
review  should  be  a  prerequisite  to 
judicial  review,  particularly  because  the 
NRC  frequently  entertains  proceedings 
that  encompass  highly  technical 
matters. 

The  cross  reference  in  10  CFR  12.308 
to  the  review  procedures  set  out  in  10 
CFR  2.786  should  be  sufficient  to  satisfy 
the  commenter  that  the  NRC  has 
addressed  the  Dorby  case  ruling  in  these 
regulations,  because  10  CFR  2.786(li)(l) 
expressly  provides  that  the  filing  of  a 
petition  for  review  is  mandatory  for  a 
party  to  e.xhaust  its  administrative 
remedies.  Nevertheless,  it  may  be 
considered  fairer  notice  to  state  the 
requirement  in  10  CFR  12.308  itself. 
Therefore,  the  NRC  has  amended  10 
CFR  12.308  to  state  unambiguously  that 
an  aggrieved  party  is  required  to  seek 
Commission  review  of  ihe  adjudicative 
officer's  initial  decision. 

The  application  of  the  part  of  the 
Court's  opinion  on  staying  the  effect  of 
tiie  initial  decision  seems  inapposite  in 
the  context  of  an  EAJA  administrative 
proceeding,  because  it  makes  little  sense 
to  speak  of  a  stay  of  an  initial  decision 
denying  the  application  for  award  of 
attorney  fees,  which  is  the  type  of 
decision  most  likely  to  be  appealed.  A 
successful  applicant  for  an  award  is  not 
likely  to  appeal  unless  he  or  she  is 
dissatisfied  with  the  amount  of  the 
award.  This  poses  a  very  different  type 
of  situation  from  that  in  the  Dorby  case, 
where  the  Court  had  before  it  an  agency 
flf>cision  debarring  petitioners  from 
participating  in  Federal  programs. 
Nevertheless,  in  what  is  perhaps  an 
excess  of  caution,  we  have  included  in 
NRC's  EAJA  rule  a  statement  on  staying 
the  effect  of  the  initial  decision  during 
an  appeal  to  the  Commission. 

C  Proceedings  Subject  to  the  EAJA 

Cowment.  NLTMARC  commented  that 
the  rule  should  be  revised  to  make  clear 
that  the  only  proceedings  subject  to 
NRC's  EAJA  rule  are  those  conducted 
pursuant  to  the  Program  Fraud  Civil 
Remedies  Act. 

Response.  The  EAJA  applies  only  to 
an  agency  adversary  adjudication.  50 
U.S.C.  504ta).  The  term  "adversary 
adjudication"  is  defined  by  5  U.S.C. 
504ib){l){C)  to  mean  an  appeal  of  a 


decision  made  pursuant  to  section  6  of 
the  Contract  Disputes  Act  of  1978  (41 
U.S.C.  605)  before  an  agency  board  of 
contract  appeals,  a  hearing  conducted 
under  31  U.S.C.  ch.  38  (PFCRA).  and  an 
adjudication  under  5  U.S.C.  554  (the 
Administrative  Procedure  Act).  Section 
554  of  the  Administrative  Procedure  Aci 
expressly  states  that  (with  certain 
exceptions)  it  applies  "in  every  case  of 
adjudication  required  by  statute  to  be 
determined  on  the  record  after 
opportunity  for  an  agency  hearing." 

A  proceeding  for  the  purpose  of 
granting  or  renewing  a  license  is 
expressly  excluded  from  EAJA  coverage 
by  5  U.S.C.  504(b)(1)(C).  However,  there 
is  no  express  exclusion  of  proceedings 
suspending,  revoking,  or  amending  a 
license,  including  that  for  a  nuclear 
reactor.  As  indicated  in  the 
Supplementary  Information  for  NRC's 
proposed  EAJA  rule,  the  question  of 
such  proceedings  was  at  least  addressed 
partially  in  1983,  when  a  materials 
license  amendment  proceeding  was 
judicially  held  as  not  being  required  by 
statute  to  be  conducted  "on  tlie  record." 
In  that  case,  the  court  declined  to  read 
section  189(a)  of  the  Atomic  Energy  Act 
of  1954  (AEA)  as  requiring  an  on-the- 
record  hearing,  in  the  absence  of  clear 
Congressional  intent  to  trigger  the 
formal  on-the-record  hearing  provisions 
of  the  Administrative  Procedure  Act. 
West  Chicago.  III.  v.  U.S.  Nuclear 
Regulatory  Commission.  701  F.2d  632 
(1983).  Since  that  time,  the  Commission 
has  gone  on  record  that  it  interprets 
section  189a  of  the  AEA  as  not  requiring 
formal  hearings  in  reactor  licensing 
proceedings.  En  Banc  Brief  for 
Respondents  dated  August  30,  1991 
(filed  in  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit,  No.  89- 
1381,  Nuclear  Information  and  Resource 
Service  v.  NRC.  at  pp  32-38). 

In  light  of  the  above,  it  is  not 
unreasonable  to  conclude  that  no  NRC 
proceeding  other  than  an  appeal  to  a 
board  of  contract  appeals  under  the 
Contract  Disputes  Act  or  a  Program 
Fraud  Civil  Remedies  Act  hearing  is 
covered  by  the  EAJA.  Nevertheless,  the 
Commission  does  not  wish  to  frame  its 
EAJ.\  regulations  in  such  a  way  as  to 
preclude  potential  applicants  for 
attorney  fee  awards  from  raising  the 
issue  of  EAJA  coverage,  if  they  can  make 
a  good  faith  argument  that  the 
proceeding  in  which  they  have  been 
involved  falls  under  the  EAJA.  In 
addition,  there  is  always  the  possibility 
of  new  enactments  that  could  make  the 
EAJA  applicable  to  proceedings  not 
previously  entertained  by  the  agency. 
Therefore,  the  Commission  has  decided 
not  to  state  that  the  NRC's  EAJA  rule 


applies  only  to  a  proceeding  under  the 
Program  Fraud  Civil  Remedies  Act. 

Nevertheless,  the  Commission  has 
decided  to  amend  10  CFR  12.101, 
12.102,  and  12.103  to  clarify  its  intent 
regarding  the  scope  of  coverage  of  the 
regulations.  The  amendm.ent  does  not 
make  express  reference  to  any  type  of 
proceedings  other  than  appeals  under 
the  Contract  Disputes  Act  and 
adjudications  conducted  pursuant  to  the 
Program  Fraud  Civil  Re.niedies  Act,  but 
it  contains  a  general  provision  that  will 
encompa.ss  other  types  of  proceedings 
that  may  fall  within  the  parameters  of 
the  EAJ.\.  This  leaves  room  for  caso-by- 
ca.se  determinations  on  appliciuits' 
claLms  of  coverage  in  areas  that  have  not 
been  addressed  previously  by  statute, 
case  law.  or  express  Commission 
interpretation. 

III.  Administrative  Statements 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  detennined  that  this 
n  gulation  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  rule. 

Paperwork  Reduction  Act  Statement 

The  information  coUeciion 
requirements  contained  in  this  rale  are 
exempt  from  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3518(c)(1)). 

Regulatory  Analysis 

The  EAJA  provides  that  individuals 
and  businesses  that  meet  certain  net 
worth  end  other  requirements  and 
prevail  over  the  NRC  in  an  adversary 
adjudication  in  which  the  NRC's 
position  is  not  substantially  jistified 
may  be  awarded  fees  and  expenses 
incurred  in  connection  with  the 
proceeding.  Recent  events,  most  notably 
the  NRCs  publication  of  a  fnal  rule 
implementing  the  Program  Fraud  Civil 
Remedies  Act  and  actions  thereunder, 
suggest  that  it  is  neces.sary  for  the  NRC 
to  adopt  procedures  to  govern  the 
receipt  and  determination  of 
applications  for  EAJA  fees.  The 
procedures  adopted  mirror  in  important 
respects  the  model  rule  pronralgated  by 
the  ACUS.  The  NRC  has  fulfilled  the 
statutorily  mandated  process  of 
consultation  between  the  Chairman  of 
the  ACUS  and  the  agency  with  respect 
to  EAJA  implementing  procedures.  See 
5  U.S.C.  504(c)(1).  The  Commission 
believes  that  the  procedures  adopted  are 
preferable  to  other  procedural 
requirements  that  might  be  imposed. 
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The  foregoing  discussion  constitutes  the 
regulatory  analysis  for  this  final  rule. 

Begulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  certifies  that  if 
promulgated,  this  rule  will  not  have  a 
significant  economic  impact  on  a 
Substantial  number  of  small  entities. 
The  rule  merely  will  establish  a 
procedural  framework  for  the 
submission  and  determination  of 
applications  for  fees  and  expenses 
incurred  in  participating  in  NRC 
adjudications  and  will  not  itself  impose 
significant  economic  benefits  or 
burdens. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  rule,  because  these 
amendments  do  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

List  of  Subjects  in  10  CFR  Part  12 

Adversary  adjudications.  Award, 
Equal  Access  to  Justice  Act,  Final 
disposition.  Net  worth.  Party. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C  552  and  553, 
the  NRC  is  adopting  a  new  10  CFR  part 
12. 

1.  A  new  part  12  is  added  to  10  CFR 
chapter  I  to  read  as  follows: 

PART  12— IMPLEMENTATION  OF  THE 
EQUAL  ACCESS  TO  JUSTICE  ACT  IN 
AGENCY  PROCEEDINGS 

Subpart  A— General  Provisions 

12.101  Purpose. 

12.102  When  the  EAJA  applies. 

12.103  Proceedings  covered. 

12.104  Eligibility  of  applicants. 

12.105  Standards  for  awards. 

12.106  Allowable  fees  and  expenses. 

12.107  Rulemaking  on  maximum  rates  for 
attorney  fees. 

12.108  Awards  against  other  agencies. 

12.109  Decisionmaking  authority. 

Subpart  B— Information  Required  From 
Applicants 

12.201  Contents  of  application. 

12.202  Net  worth  exhibit. 

12.203  Documentation  of  fees  and 
expenses. 

1^,204    When  an  application  may  be  filed. 

Subpart  C— Procedures  for  Consldertng 
Applications 

12.301  Filing  and  service  of  documents. 

12.302  Answer  to  application. 

12.303  Reply. 

12.304  Conunents  by  other  parties. 


12.305  Settlement. 

12.306  Further  proceedings. 

12.307  Decision. 

12.308  Agency  review. 

12.309  Judicial  review. 

12.310  Payment  of  award. 

Authority:  Sec.  203(a)(1).  Pub.  L  96-^81, 
94  Stat.  2325  (5  U.S.C  504(c)(1));  Pub.  L.  99- 
80,  99  Stat  183. 

Subpart  A — General  Provisions 
§  12.101    Purpose. 

The  purpose  of  this  Part  is  to  state  the 
regulatory  requirements  for  award  of 
attorney  fees  to  eligible  individuals  and 
entities  in  certain  administrative 
proceedings  before  the  Nuclear 
Regulatory  Commission,  in 
implementation  of  the  Equal  Access  to 
Justice  Act.  5  U.S.C.  504  (EAJA).  which 
provides  for  the  award  of  attorney  fees 
and  other  expenses  to  parties  to 
"adversary  adjudications",  as  defined  in 
5  U.S.C.  504(b)(1)(C).  In  general,  an 
"adversary  adjudication"  is  an 
adjudication  that  is  required  by  statute 
to  be  determined  on  the  record  after 
opportunity  for  hearing  before  an 
agency  of  the  United  States  and  in 
which  the  position  of  the  agency,  or  any 
component  of  the  agency,  is  presented 
by  an  attorney  or  other  representative 
who  enters  an  appearance  and 
participates  in  the  proceeding.  However, 
some  agency  adjudications  are  expressly 
excluded  from  coverage  by  5  U.S.C.  504 
(e.g.,  an  adjudication  for  the  purpose  of 
granting  or  renewing  a  license)  even 
though  they  fall  within  this  general 
definition,  and  certain  appeals  before  an 
agency  board  of  contract  appeals  and 
Program  Fraud  Qvil  Remedies  Act 
hearings  conducted  under  31  U.S.C.  ch. 
38  are  expressly  covered. 

An  eligible  party  may  receive  an 
award  in  an  adversary  adjudication 
when  the  party  prevails  over  the 
Commission,  unless  the  Commission's 
position  was  substantially  justified  or 
special  circumstances  make  an  award 
unjust.  The  regulations  in  this  part 
describe  the  parties  eligible  for  awards 
and  the  proceedings  that  are  covered. 
They  also  explain  how  to  apply  for 
awards,  and  the  procedures  and 
standards  that  the  Commission  will  use 
to  make  them. 

§12.102    When  the  EAJA  applies. 

The  EAJA  applies  to  any  covered 
adversary  adjudication  pending  or 
commenced  before  the  Commission  on 
or  after  August  5,  1985. 

§12.103    Proceedings  covered. 

(a)  The  EAJA  applies  to  the  following 
proceedings: 

(1)  Hearings  under  the  Program  Fraud 
Civil  Remedies  Act  (31  U.S.C.  3801-12); 


(2)  Any  appeal  of  a  decision  made 
pursuant  to  section  6  of  the  Contract 
Disputes  Act  of  1978  (41  U.S.C.  605) 
before  an  agency  board  of  contract 
appeals  as  provided  in  section  8  of  that 
Act  (41  U.S.C.  607);  and 

(3J  Adversary  adjudications 
conducted  by  the  Commission  pursuant 
to  any  other  statutory  provision  that 
requires  a  proceeding  before  the  Nuclear 
Regulatory  Commission  to  be  so 
conducted  as  to  fall  within  the  meaning 
of  "adversary  adjudication"  under  5 
U.S.C.  504(b)(1)(C). 

(b)  The  Commission's  failure  to 
identify  a  type  of  proceeding  as  an 
adversary  adjudication  shall  not 
preclude  the  filing  of  an  application  by 
a  party  who  believes  the  proceeding  is 
covered  by  the  EAJA.  Whether  the 
proceeding  is  covered  will  then  be  an 
issue  for  resolution  in  proceedings  on 
the  application. 

(c)  If  a  proceeding  includes  both 
matters  covered  by  the  EAJA  and 
matters  specifically  excluded  from 
coverage,  any  award  made  will  include 
only  fees  and  expenses  related  to 
covered  issues. 

§12.104    Eligibility  of  applicants. 

(a)  To  be  eligible  for  an  award  of 
attorney  fees  and  other  expenses  under 
the  EAJA.  the  applicant  must  be  a  party 
to  the  adversary  adjudication  for  which 
it  seeks  an  award.  "The  term  "party"  is 
defined  in  5  U.S.C.  551(3).  The 
applicant  must  show  that  it  meets  all 
conditions  of  eligibility  set  out  in  this 
subpart  and  in  subpart  B. 

(b)  The  types  of  eligible  applicants  are 
as  follows: 

(1)  An  individual  with  a  net  worth  of 
not  more  than  $2  million; 

(2)  The  sole  owmer  of  an 
unincorporated  business  who  has  a  net 
worth  of  not  more  than  $7  million, 
including  both  personal  and  business 
interests,  and  not  more  than  500 
employees; 

(3)  A  charitable  or  other  tax-exempt 
organization  described  in  section 
501(c)(3)  of  the  hitemal  Revenue  Code 
(26  U.S.C.  501(c)(3))  with  not  more  than 
500  employees; 

(4)  A  cooperative  association  as 
defined  in  section  15(a)  of  the 
Agricultural  Marketing  Act  (12  U.S.C 
1141j(a))  with  not  m.ore  than  500 
employees;  and 

(5)  Any  other  partnership, 
corporation,  association,  unit  of  local 
govenunent.  or  organization  with  a  net 
worth  of  not  more  than  $7  million  and 
not  more  than  500  employees. 

(c)  For  the  purpose  of  eligibihty,  the 
net  worth  and  number  of  employees  of 
an  applicant  shall  be  detennined  as  of 
the  date  the  proceeding  was  initiated. 
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(d)  An  applicant  who  owns  an 
unincorporated  business  will  be 
considered  as  an  "individual"  rather 
than  a  "sole  owner  of  an  unincorporated 
business"  if  the  issues  on  which  the 
applicant  prevails  are  related  primarily 
to  personal  interests  rather  than  to 
business  interests. 

(e)  The  employees  of  an  applicant 
include  all  persons  who  regularly 
perform  services  for  remuneration  for 
the  applicant,  under  the  applicant's 
direction  and  control.  Part-time 
employees  shall  be  included  on  a 
proportional  basis. 

(0  The  net  worth  and  number  of 
employees  of  the  applicant  and  all  of  its 
affiliates  shall  be  aggregated  to 
determine  eligibility.  Any  individual, 
corporation,  or  other  entity  that  directly 
or  indirectly  controls  or  owns  a  majority 
of  the  voting  shares  or  other  interests  of 
the  applicant,  or  any  corporation  or 
other  entity  of  which  the  applicant 
directly  or  indirectly  owns  or  controls  a 
majority  of  the  voting  shares  or  other 
interest,  will  be  considered  an  affiliate 
for  purposes  of  this  part,  unless  the 
adjudicative  officer  determines  that 
such  treatment  would  be  unjust  and 
contrary  to  the  purposes  of  the  Act  in 
light  of  the  actual  relationship  between 
the  affiliated  entities.  In  addition,  the 
adjudicative  officer  may  determine  tliat 
financial  relationships  of  the  applicant 
other  than  those  described  in  this 
paragraph  constitute  special 
circumstances  that  would  make  an 
award  unjust. 

(g)  An  applicant  that  participates  in  a 
proceeding  primarily  on  behalf  of  one  or 
more  other  persons  or  entities  that 
would  be  ineligible  is  not  itself  eligible 
for  an  award. 

§  1 2.1 05    Standards  for  awards. 

(a)  A  prevailing  applicant  may  receive 
an  award  for  fees  and  expenses  incurred 
in  connection  with  a  proceeding  or  a 
significant  and  discrete  substantive 
portion  of  the  proceeding,  unless  the 
position  of  the  Commission  over  which 
the  applicant  has  prevailed  was 
substantially  justified.  The  position  of 
the  Commission  includes,  in  addition  to 
the  position  taken  by  the  Commission  in 
the  adversary  adjudication,  the  action  or 
failure  to  act  by  the  Commission  upon 
which  the  adversary  adjudication  is 
based.  The  burden  of  proof  that  an 
award  should  not  be  made  to  a 
prevailing  applicant  because  the 
Commission's  position  was 
substantially  justified  is  on  the 
Commission  coun.sel. 

(b)  An  award  will  be  reduced  or 
denied  if  the  applicant  has  unduly  or 
unreasonably  protracted  the  proceeding 


or  if  special  circumstances  make  the 
award  sought  unjust. 

§12.106    Allowable  fees  and  expenses. 

(a)  Awards  will  be  based  on  rates 
customarily  charged  by  persons  engaged 
in  the  business  of  acting  as  attorneys, 
agents,  and  expert  witnesses,  even  if  the 
services  were  made  available  without 
charge  or  at  reduced  rate  to  the 
applicant. 

(b)  No  award  for  the  fee  of  an  attorney 
or  agent  under  this  part  may  exceed 
$75.00  per  hour.  No  award  to 
compensate  an  expert  witness  may 
exceed  the  highest  rate  at  which  the 
Commission  pays  expert  witnesses. 
However,  an  award  may  also  include 
the  reasonable  expenses  of  the  attorney, 
agent,  or  witness  as  a  separate  item,  if 
the  attorney,  agent,  or  witness  ordinarily 
charges  clients  separately  for  these 
expenses. 

(c)  In  determining  the  reasonableness 
of  the  fee  sought  for  an  attorney,  agent, 
or  expert  witness,  the  adjudicative 
officer  shall  consider  the  following: 

(1)  If  the  attorney,  agent,  or  witness  is 
in  private  practice,  his  or  her  customary 
fees  for  similar  services,  or.  if  an 
employee  of  the  applicant,  the  fully 
allocated  costs  of  the  services; 

(2)  The  prevailing  rate  for  similar 
services  in  the  community  in  which  the 
attorney,  agent,  or  witness  ordinarily 
performs  services; 

(3)  The  time  actually  spent  in  the 
representation  of  the  applicant; 

(4)  The  time  reasonaoiy  spent  in  light 
of  the  difficulty  or  complexity  of  the 
issues  in  the  proceeding;  and 

(5)  Other  factors  that  bear  on  the  value 
of  the  services  provided. 

(d)  The  reasonable  cost  of  any  study, 
analysis,  engineering  report,  test, 
project,  or  similar  matter  prepared  on 
behalf  of  a  party  may  be  awarded,  to  the 
extent  that  the  charge  for  the  ser\ices 
does  not  exceed  the  prevailing  rate  for 
similar  services,  and  the  study  or  other 
matter  was  necessary  for  preparation  of 
applicant's  case. 

§12.107    Rulemaking  on  maximum  rates 
for  attorney  fees. 

(a)  If  warranted  by  an  increa.se  in  the 
cost  of  living  or  by  special 
circumstances  (such  as  limited 
availability  of  attorneys  qualified  to 
handle  certain  types  of  proceedings),  the 
Commission  may  adopt  regulations 
providing  that  attorney  fees  may  be 
awarded  at  a  rate  higher  than  $75  per 
hour  in  some,  or  all  of  the  types  of 
proceedings  covered  by  this  part.  The 
Commission  will  conduct  any 
rulemaking  proceedings  for  this  purpose 
under  the  informal  rulemaking 
procedures  of  the  Administrative 
Procedure  Act. 


(b)  Any  person  may  file  with  the 
Commission  a  petition  for  rulemaking  to 
increase  the  maximum  rate  for  attorney 
fees,  in  accordance  with  the 
requirements  of  10  CFR  2.802.  The 
petition  should  identify  the  rate  the 
petitioner  believes  the  Commission 
should  establish  and  the  types  of 
proceedings  in  which  the  rate  should  be 
used.  It  should  also  explain  fully  the 
reasons  why  the  higher  rate  is 
warranted.  Within  90  days  after  the 
petition  is  filed,  the  Commission  will 
determine  whether  it  will  initiate  a 
rulemaking  proceeding,  deny  the 
petition,  or  take  other  appropriate  action 
on  the  petition.  The  Comnii-ssion  will 
act  on  the  petition  in  accordance  with 
10  CFR  2.803. 

§12.108    Awards  against  other  agencies. 

If  an  applicant  is  entitled  to  an  award 
because  it  prevails  over  another  agency 
of  the  United  States  that  participates  in 
a  proceeding  before  the  Commission 
and  takes  a  position  that  is  not 
suh.^tantially  justified,  tlie  award  or  an 
appropriate  portion  of  (he  award  shall 
be  made  agninst  that  agenrv'. 

§  12.109    Decisionmaking  authority. 
Unless  otherwise  ordered  by  the 
Commission  in  a  particular  proceeding, 
each  application  under  this  part  shall  be 
assigned  for  decision  to  the  official  or 
decisionmaking  body  that  entered  the 
decision  in  the  adversary  adjudication. 
That  official  or  decisionmaking  body  is 
referred  to  in  this  part  as  the 
"adjudicative  offi«.Tjr." 

Subpart  B — information  Required  From 
Applicants 

§  12.201    Contents  of  appllcatloa 

(a)  An  application  for  an  award  of  fees 
and  expenses  under  the  EL\J.\  shall 
identify  the  applicant  and  the 
proceeding  for  which  an  award  is 
sought.  The  application  shall  show  that 
the  applicant  has  prevailed  and  identify 
the  position  of  the  Commission  or  other 
agency  that  the  applicant  alleges  was  . 
not  substantially  justified.  Unless  the 
applicant  is  an  individual,  the 
application  shall  also  state  the  number 
of  employees  of  the  applicant  and 
describe  briefly  the  type  and  purpose  of 
its  organization  or  business. 

(b)  The  application  shall  also  include 
a  statement  that  the  applicant's  net 
worth  does  not  exceed  $2  million  (if  an 
individual)  or  $7  miUion  (for  all  other 
applicants,  including  their  affiliates). 
However,  an  applicant  may  omit  this 
statement  if: 

(1)  The  applicant  attaches  a  copy  of  a 
ruling  by  the  Internal  Revenue  Service 
that  it  qualifies  as  an  organization 
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described  In  section  501(c)(3)  of  the 
hitemal  Revenue  Code  (26  U.S.C. 
501(c)(3))  or.  in  the  case  of  a  tax-exempt 
organization  not  required  to  obtain  a 
ruling  from  the  Internal  Revenue 
Service  on  its  exempt  status,  a  statement 
that  describes  the  basis  for  the 
applicant's  belief  that  it  qiiaUfies  under 
this  section:  or 

(2)  The  applicant  states  that  it  is  a 
cooperative  association  as  defined  in 
section  15(a)  of  the  Agricultural 
Marketing  Act  (12  U.S.C.  1141j(a)). 

(c)  The  application  shall  stale  the 
amount  of  fees  and  expenses  for  which 
an  award  is  sought. 

(d)  The  application  may  also  include 
any  other  matters  that  the  applicant 
wishes  the  Commission  to  consider  in 
determining  whether,  and  in  what 
amount,  an  award  should  be  made. 

(e)  The  application  shall  be  signed  by 
the  applicant  or  an  authorized  officer  or 
attorney  of  the  apphcant.  It  shall  also 
contain  or  be  accompanied  by  a  written 
verification  under  oath  or  under  penalty 
of  perjury  that  the  information  provided 
in  lhj«  application  is  true  and  correct. 

§  12.202    Net  worth  extiit)^. 

(a)  Each  applicant,  except  a  qualified 
tax-dxempt  organization  or  cooperative 
association  mu.st  provide  with  its 
application  a  detailed  exhibit  showing 
the  net  worth  of  the  applicant  and  any 
affiliates  (as  defined  in  §  12.104(f)  of 
this  part)  when  the  proceeding  was 
initiated.  The  exhibit  may  be  in  any 
form  convenient  to  the  applicant  that 
provides  full  disclosure  of  the 
applicant's  and  its  affiliates'  assets  and 
liabilities  and  is  sufficient  to  determine 
whether  the  applicant  qualifies  under 
the  standards  in  this  part.  The 
adjudicative  officer  may  require  an 
applicant  to  file  additional  information 
to  determine  its  eligibility  for  an  award. 

(b)  Ordinarily,  the  net  worth  exhibit 
will  be  included  in  the  public  record  of 
the  proceeding.  However,  an  applicant 
that  objects  to  public  disclosure  of 
information  in  any  portion  of  the  exhibit 
and  believes  there  are  legal  grounds  for 
withholding  it  from  disclosure  may 
submit  that  portion  of  the  exhibit 
directly  to  the  adjudicative  officer  in  a 
sealed  envelop)e  labeled  "Confidential 
Financial  Information,"  accompanied  by 
a  motion  to  withhold  the  information 
from  public  disclosure.  The  motion 
shall  describe  the  information  sought  to 
be  withheld  and  explain,  in  detail,  why 
it  falls  within  one  or  more  of  the 
specific  exemptions  from  mandatory 
disclosure  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552(b)(l)-(9). 
why  public  disclosure  of  the 
information  would  adversely  afliect  the 
applicant,  and  why  disclosure  is  not 


required  in  the  public  interest.  The 
material  in  question  shall  be  served  on 
counsel  representing  the  agency  against 
which  the  applicant  seeks  an  award,  but 
need  not  be  served  on  any  other  party 
to  the  proceeding.  If  the  adjudicative 
officer  finds  that  the  information  should 
not  be  withheld  from  disclosure,  it  shall 
be  placed  in  the  public  record  of  the 
proceeding.  Otherwise,  any  request  to 
inspect  or  copy  the  exhibit  shall  be 
disposed  of  in  accordance  with  the 
Commission's  established  procedures 
under  the  Freedom  of  Information  Act 
10  CFR  part  9.  subpart  A. 

§  1 2.203    Documentatton  of  foes  and 
expenses. 

The  apphcation  shall  be  accompanied 
by  full  documentation  of  the  fees  and 
expenses,  including  the  cost  of  any 
study,  analysis,  engineering  report,  test, 
project,  or  similar  matter  for  which  an 
award  is  sought.  A  separate  itemized 
statement  shall  be  submitted  for  each 
professional  firm  or  individual  whose 
services  are  covered  by  the  application, 
showing  the  hours  spent  in  connection 
with  the  proceeding  by  each  individual, 
a  description  of  the  specific  services 
performed,  the  rates  at  which  each  fee 
has  been  computed,  any  expenses  for 
which  reimbursement  is  sought,  the 
total  amount  claimed,  and  the  total 
amount  paid  or  payable  by  the  applicant 
or  by  any  other  person  or  entity  for  the 
services  provided.  The  adjudicative 
officer  may  require  the  applicant  to 
provide  vouchers,  receipts,  logs,  or 
other  substantiation  for  any  fees  or 
expenses  claimed,  pursuant  to  §  12.306 
of  this  part. 

§  12.204    When  an  application  may  be  filed, 

(a)  An  application  may  be  filed 
whenever  the  apphcant  has  prevailed  in 
the  proceeding  or  in  a  significant  and 
discrete  substantive  portion  of  the 
proceeding,  but  in  no  ca.se  later  than  30 
days  after  the  date  on  which  a  decision 
or  order  disposing  of  the  merits  of  the 
proceeding  or  any  other  complete 
resolution  of  the  proceeding,  such  as  a 
settlement  or  voluntary  dismissal, 
becomes  final  and  unappealable,  both 
within  the  NRC  and  to  the  courts. 

fb)  If  after  the  fiUng  of  an  application 
for  an  award,  review  or  reconsideration 
is  sought  or  taken  of  a  decision  as  to 
which  an  applicant  beheves  it  has 
prevailed,  proceedings  for  the  award  of 
fees  shall  be  stayed  pending  final 
disposition  of  the  underlying 
controversy.  When  the  United  States 
appeals  the  underlying  merits  of  an 
adversary  adjudication  to  a  court,  no 
decision  on  an  application  for  fees  and 
other  expenses  in  connection  with  that 
adversary  adjudication  shall  be  made 


until  a  final  and  unreviewable  decision 
is  rendered  by  the  court  on  the  appeal 
or  until  the  underlying  merits  of  the 
case  have  been  finally  determined 
pursuant  to  the  appeal. 

Subpart  C— Procedures  for 
Considering  Applications 

$  12.301    Filing  and  service  of  documents. 
Any  application  for  an  award  or  other 
pleading  or  document  related  to  an 
application  shall  be  filed  and  served  on 
all  parties  to  the  proceeding  in  the  same 
manner  as  other  pleadings  in  the 
proceeding,  except  as  provided  in 
§  12.202(b)  for  confidential  financial 
information. 

%  1 2.302    Answer  to  appi  Ication. 

(a)  Within  30  days  after  service  of  an 
application,  counsel  representing  the 
NRC  against  which  an  award  is  sought 
may  file  an  answer  to  the  application. 
Unless  the  NRC  counsel  requests  an 
extension  of  time  for  filing  or  files  a 
statement  of  intent  to  negotiate  under 
paragraph  (b)  of  this  section,  failure  to 
file  an  answer  within  the  30-day  period 
may  be  treated  as  a  consent  to  the  award 
requested. 

(b)  If  the  NRC  counsel  and  tlie 
applicant  believe  that  the  issues  In  the 
fee  application  can  be  settled,  they  may 
jointly  file  a  statement  of  their  intent  to 
negotiate  a  settlement.  The  filing  of  this 
statement  shall  exiend  die  time  for  filing 
an  answer  for  an  additional  30  days,  and 
further  extensions  may  be  granted  by 
tlie  adjudicative  officer  upon  request  by 
the  NRC  counsel  and  the  applicant. 

(c)  The  answer  shall  explain  in  detail 
any  objections  to  the  award  requested 
and  identify  the  facts  relied  on  in 
support  of  the  NRC  counsel's  position. 
If  the  answer  is  based  on  any  alleged 
facts  not  already  in  the  record  of  the 
proceeding,  the  NRC  counsel  shall 
include  with  the  answer  either 
supporting  affidavits  or  a  request  for 
further  proceedings  under  §  12.306. 

§12.303    Reply. 

Within  15  days  after  service  of  an 
answer,  the  applicant  may  file  a  reply. 
If  the  reply  is  based  on  any  alleged  facts 
not  already  in  the  record  of  the 
proceeding,  the  applicant  shall  include 
with  the  reply  either  supporting 
affidavits  or  a  request  for  further 
proceedings  under  §  12.306. 

§  1 2.304    Comments  by  other  parties. 

Any  party  to  a  proceeding  other  than 
the  applicant  and  the  NRC  counsel  may 
file  comments  on  an  application  within 
30  days  after  it  is  served,  or  on  an 
answer  within  15  days  after  it  is  served. 
A  commenting  party  may  not  participate 
further  in  proceedings  on  the 
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application  unless  the  adjudicative 
officer  determines  that  the  public 
interest  requires  participation  in  order 
to  permit  full  exploration  of  matters 
raised  in  the  comments. 

$12,305    Settlement 

The  applicant  and  the  NRC  counsel 
may  agree  on  a  proposed  settlement  of 
the  award  before  final  action  on  the 
application,  either  in  connection  with  a 
settlement  of  the  underlying  proceeding, 
or  after  the  underlying  proceeding  has 
been  concluded,  in  accordance  with  the 
NRC's  standard  settlement  procedure.  If 
a  prevailing  party  and  the  NRC's 
counsel  agree  on  a  proposed  settlement 
of  an  award  before  an  application  has 
been  filed,  the  application  shall  be  filed 
with  the  proposed  settlement. 

§  12.306    Furttief  proceedings. 

(a)  Ordinarily,  the  determination  of  an 
award  will  be  made  on  the  basis  of  the 
written  record.  However,  on  request  of 
either  the  applicant  or  the  NRC  counsel, 
or  on  the  adjudicative  officer's  own 
initiative,  the  adjudicative  officer  may 
order  further  proceedings,  such  as  an 
informal  conference,  oral  argument, 
additional  written  submissions  or,  as  to 
issues  other  than  substantial 
justification  (such  as  the  applicant's 
eligibility  or  substantiation  of  fees  and 
expenses),  pertinent  discovery  or  an 
evidentiary  hearing.  Further 
proceedings  shall  be  held  only  when 
necessary  for  full  and  fair  resolution  of 
the  issues  arising  from  the  application, 
and  shall  be  conducted  as  promptly  as 
possible.  Whether  or  not  the  position  of 
the  agency  was  substantially  justified 
shall  be  determined  on  the  basis  of  the 
administrative  record,  as  a  whole, 
which  is  made  in  the  adversary 
adjudication  for  which  fees  and  other 
expenses  are  sought. 

(b)  A  request  that  the  adjudicative 
officer  order  further  proceedings  under 
this  section  shall  specifically  identify 
the  information  sought  or  the  disputed 
issues  and  shall  explain  why  the 
additional  proceedings  are  neces.sary  to 
resolve  the  issues. 

§12.307    Decision. 

(a)  The  adjudicative  officer  shall  issue 
an  initial  decision  on  the  application 
within  90  days  after  completion  of 
proceedings  on  the  application.  If  the 
adjudicative  officer  fails  to  issue  an 
initial  decision  within  90  days,  he  or 
she  shall  notify  the  parties  of  the  reason 
for  the  delay  and  shall  set  a  new 
deadline. 

(b)  The  initial  decision  shall  include 
written  findings  and  conclusions  on  the 
applicant's  eligibility  and  status  as  a 
prevailing  party,  and  an  explanation  of 


the  reasons  for  any  difference  between 
the  amount  requested  and  the  amount 
awarded.  The  decision  shall  also 
include,  if  at  issue,  findings  on  whether 
the  NRC's  position  was  substantially 
justified,  whether  the  applicant  unduly 
protracted  the  proceedings,  or  whether 
special  circumstances  make  an  award 
unjust.  If  the  applicant  has  sought  an 
award  against  more  than  one  agency,  the 
decision  shall  allocate  responsibility  for 
payment  of  any  award  made  among  the 
agencies,  and  shall  explain  the  reasons 
for  the  allocation  made. 

§  12.308    Agency  review. 

(a)  Either  the  applicant  or  the  NRC 
counsel  may  seek  review  of  the  initial 
decision  on  the  fee  application,  or  the 
Commission  may  decide  to  review  the 
decision  on  its  own  initiative,  in 
accordance  with  the  Commission's 
review  procedures  set  out  in  10  CFR 
2.786.  The  filing  of  a  petition  for  review 
is  mandatory  for  a  party  to  exhaust  its 
administrative  remedies  before  seeking 
judicial  review.  If  neither  the  applicant 
nor  NRC  counsel  seeks  review  and  the 
Commission  does  not  take  review  on  its 
own  initiative,  the  initial  decision  on 
the  application  shall  become  a  final 
decision  of  the  NRC  forty  (40)  days  after 
it  is  issued. 

(b)  Notwithstanding  anything  to  the 
contrary  in  any  other  part  of  the 
Commission's  regulations,  the  initial 
decision  shall  be  inoperative  (i.e.,  the 
decision  shall  not  be  final  and  any 
award  made  shall  not  be  paid)  until  the 
later  of — 

(1)  The  expiration  of  the  forty-day 
period  provided  in  paragraph  (a)  of  this 
section;  or 

(2)  If  within  the  forty-day  period 
provided  in  paragraph  (a)  of  this  section 
the  Commission  elects  to  review  the 
decision,  the  Commission's  issuance  of 
a  final  decision  on  review  of  the  initial 
decision. 

(c)  Whether  to  review  a  decision  on 
its  own  motion  is  a  matter  within  the 
discretion  of  the  Commission.  If  review 
is  taken,  the  Commission  will  issue  a 
final  decision  on  the  application  or 
remand  the  application  to  the 
adjudicative  officer  for  further 
proceedings. 

§12.309    Judicial  review. 

Judicial  review  of  final  agency 
decisions  on  awards  may  be  sought  as 
provided  in  5  U.S.C.  504(c)(2). 

§12.310    Payment  of  award. 

An  applicant  seeking  pa>-ment  of  an 
award  shall  submit  to  the  appropriate 
official  of  the  paying  agency  a  copy  of 
the  Commission's  final  decision 
granting  the  award,  accompanied  by  a 


certification  that  the  applicant  will  not 
seek  review  of  the  decision  in  the 
United  States  courts.  Where  the  award 
is  granted  against  the  Commission,  the 
applicant  shall  make  the  submission  to 
the  Director,  Division  of  Accounting  and 
Finance,  Office  of  the  Controller,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  The  NRC  will 
pay  the  amount  awarded  to  the 
applicant  within  60  days. 

Dated  at  Rockville.  Marvland,  this  29th  day 
of  April  1994. 

For  the  Nuclear  Regulatory  Commission. 
John  C  Iloyle, 

Assistant  Secretary  of  the  Commission. 
[PR  Doc.  94-10729  Filed  5-4-94;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  207.  220, 221  and  224 
[Regulations  G,  T,  U,  and  X] 

Securities  Credit  Transactions;  List  of 
Marglnable  OTC  Stocks;  List  of 
Foreign  Margin  Stocks 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule;  determination  of 
applicability  of  regulations. 

SUMMARY:  The  List  of  Marginable  OTC 
Stocks  (OTC  List)  is  composed  of  stocks 
traded  over-the-counter  (OTC)  in  the 
United  States  that  have  been  determined 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  to  be  subject  to  the 
margin  requirements  under  certain 
Federal  Reserve  regulations.  The  List  of 
Foreign  Margin  Stocks  (Foreign  List)  is 
composed  of  foreign  equity  securities 
that  have  met  the  Board's  eligibility 
criteria  under  Regulation  T.  The  OTC 
List  and  the  Foreign  List  are  published 
four  times  a  year  by  the  Board.  This 
document  sets  forth  additions  to  and 
deletions  from  the  previous  OTC  List 
and  additions  to  the  Foreign  List. 
EFFECTIVE  DATE:  May  9, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Wolffrum,  Securities  Regulation 
Analyst,  Division  of  Banking 
Supervision  and  Regulation,  (202)  452- 
2781,  Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
For  the  hearing  impaired  only,  contact 
Dorothea  Thompson, 
Telecommunications  Device  for  the  Deaf 
(TDD)  at  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION:  Listed 
below  are  additions  to  and  deletions 
from  the  OTC  List.  This  supersedes  the 
last  OTC  List  which  was  effective 
February  14,  1994.  Additions  and 
deletions  to  the  OTC  List  were  last 
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published  on  February  1. 1994  (59  FR 
4549).  A  copy  of  the  complete  OTC  List 
is  available  from  the  Federal  Reserve 
Banks. 

The  OTC  List  includes  those  stocks 
that  meet  the  criteria  in  Regulations  G. 
T  and  U  (12  CFR  parts  207.  220  and  221. 
respectively).  This  determination  also 
affects  the  applicability  of  Regulation  X 
(12  CFR  part  224).  These  stocks  have  the 
degree  of  national  investor  interest,  the 
defJth  and  breadth  of  market,  and  the 
ava  labiHty  of  information  respecting 
the  "itock  and  its  i.ssuer  to  warrant 
rt'giilation  in  the  same  fasliion  as 
exchange-traded  securities.  The  OTC 
List  |lso  incKides  any  OTC  stock 
designated  for  trading  in  the  naticne! 
ma;f:et  system  (N'MS  security)  under  a 
Seciirities  and  Exchange  Commission 
(SEQ  rule.  Additional  OTC  stocks  may 
be  casignated  as  NMS  securities  in  the 
inteim  between  the  Board's  quarterly 
pub  icaJions.  They  will  become 
automatically  marginable  upon  the 
efffctftive  date  of  their  NMS  designation. 
The  liames  of  these  stocks  are  available 
at  til 9  SEC  and  at  the  National 
A.ss<i>ciation  of  Securities  Dealers.  Inc. 
and ^ill  be  incorporated  into  the 
Board's  next  quarterly  publicxition  of  the 
OTC  List. 

A|so  listed  below  are  the  additions  to 
the  Board's  Foreign  List,  which  was  last 
published  on  February  1, 1994  (59  FR 
4549).  and  became  effective  February 
14.  1994.  There  are  no  deletions  from 
the  Iforeign  List.  The  Foreign  List 
inclvides  those  foreign  securities  that 
meet  the  criteria  in  section  220.17  of 
Regulation  T  and  are  eligible  for  margin 
treatment  at  broker-dealers  on  the  same 
basis  as  domestic  margin  securities.  A 
copy  of  the  complete  Foreign  List  is 
available  from  the  Federal  RH.serve 
Banks. 

Public  Comment  and  Deferred  Effective 
Dale; 

The  requirements  of  5  I'.S.C.  553  with 
respact  to  notice  and  public 
participation  were  not  fo!lo%vcd  in 
connection  with  the  issuance  of  this 
amendment  due  to  the  objective 
character  of  the  criteria  for  inclusion 
and  continued  inclusion  on  the  Lists 
specified  in  12  CFR  207.fi  (a)  and  (b) 
220.^7  (a),  (b).  (c).  and  (d),  and  221.7  (a) 
and  (^).  No  additional  useful 
information  would  be  gained  by  public 
participation.  The  full  requirements  of  5 
U.S.C-  553  with  resped  to  deferred 
effective  date  have  not  been  followed  in 
connection  with  the  issuance  of  this 
amendment  because  the  Board  finds 
that  it  is  in  the  public  interest  to 
facilitate  investment  and  credit 
decisions  based  in  whole  or  in  part 
upon  the  composition  of  Lhese  Lists  as 


soon  as  possible.  The  Board  has 
responded  to  a  request  by  the  public 
and  allowed  approximately  a  two-week 
delay  before  the  Li.sts  are  effective. 

List  of  Subjects 

12  CFR  Part  207 

Banks.  Banking,  Credit.  Margin. 
Margin  requirements.  National  Market 
System  (NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFB  Part  220 

Banks.  Banking,  Brokers.  Credit. 
Margin.  Margin  requirements. 
Investments.  National  Market  System 
(NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 
12  CFR  Part  221 

Banks,  Banking.  Credit.  Margin. 
Margin  requirements.  National  Market 
System  (NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 
12  CFR  Part  224 

Banks.  Banking,  Borrowers,  Credit. 
Margin.  Margin  requirements.  Reporting 
and  recordkeeping  requirements. 
Securities. 

Accordingly,  pursuant  to  tlie 
authority  of  sections  7  and  23  of  the 
Securities  Exchange  Act  of  1934,  as 
amended  (15  U.S.C.  78g  and  78w).  and 
in  accordance  with  12  CFR  207.2(k)  and 
207.6  (Regulation  G),  12  CFR  220.2(u) 
and  220.17  (Rt>gulation  T).  and  12  CFR 
221. 2(j)  and  221.7  (Regulation  U).  there 
is  set  forth  below  a  listing  of  deletions 
from  and  additions  to  the  OTC  List  and 
additions  to  the  Foreign  List. 

Deletions  From  Ihe  List  of  Marginable  OTC 
Stocks 

Stocks  Removfid  for  Failing  Continued  UstJi^g 
FI(n]uiKments 

ADVACARE.  l.NC. 

S.Ol  par  conunon 
AMEKiCl^N  nn.MAL  TECHNOLCXIIES.  INC. 

5.01  parcfimmon 

AMERICAN  FILM  TECKNOLOCIES.  INC. 

$.002  par  common 
AMERICAN  INTERNATIONAL  PirTROI^LM 
CORPOK.ATION 

Rights  (expire  02  - 1 1-94) 
A.MERICAN  NUCLEAR  CORPOR.ATION 

S.04  par  common 
BANK  OF  SAN  PEDRO 

No  par  co.i-mon 
BIRDCORI'ORATION 

Si  B5  par  cumulative  convertiMe  preferred 
BCXJNTON  ELECTRONICS  CORPORATION 

S.  10  par  common 
CARETENDEKS  HEALTH  CORTORATION 

5.02  par  common 
CENTOCOR,  INC. 

7.25%  convertible  subordinated 
debfrnturtis 
CHEMFIX  TECHNOLOGIES,  INC 

S.Ol  par  common 
COMMERCEBANCORP  (Califomi;.) 


No  par  common 
CRAFTMATIC  INDUSTRIES.  INC 

S.Ol  par  common 
DOVER  RFXilONAL  FINANQAL  SHARES 

No  par  shares  of  beneficial  interest 
EMBR.\CE  SYSTEMS  CORPORATION 

$.001  par  common 
ENZYMATICS,  INC 
$01  par  common 
HRST  FAMILY  BANK.  FSB  (Florida) 

$1.00  par  common 
FONIC.  INC. 

$  01  par  common 
IKOS  SYSTE.MS,  INC. 

$01  par  common 
INDEPENDENCE  BANCORP.  INC  (New 
lorsey) 
SI  .00  par  common 
INNOVATIVE  GAMING  CORPCJRATION  OF 
AMERICA 
Warrants  (expire  05-28-96) 
lN?iTRlJMENTARIUM  CORPORATION 
American  Depositary  Receipts  for  non- 
restricted  B  shares 
NA110NAL  LOAN  BANK  (Texas) 

SOI  par  common 
PAGFIC  INTERNATIONAL  SERVICT-:S 
CORPOR,\TION 
No  par  common 
PETTIBONE  aiRPORATlON 

$.01  par  common 
PUBLISHERS  EQUIPMENT  COKI'OR.'VTION 

No  par  common 
QUME  ajRPORATION 

$.001  par  common 
R0C:KY  MOUNTAIN  HELICOPTERS.  INC 

$.02  par  common 
SANBORN.  INC 

Class  A.  warrants  (expire  07-02-97) 
SEVEN  OAKS  INTERNATIONAL.  INC 

$.10  par  common 
SP.!<OUSE-REITZ  STORES.  INC 

Non-voting,  $10.00  par  common 
STAFF  BUILDERS.  INC. 

Warrants  (expire  01-31-95) 
SU'NUTE.  INC. 

$.20  par  rx)mnion 
URANIUM  RESOURCES.  INC 
Warrar.ts  (expire  02-26-94) 
VACU  DRY  COMPANY 

No  par  common 
VIDECART.  INC 

$.01  par  common 
WAREHOUSE  GLUE.  INC 

$10  par  common 
W'ASHINGION  SaENTIFIC  INDUSTRIES 
INC. 
$10  par  common 
WESTWOOD  ONE.  INC. 
6  75%  convertible  subordinated 
debentures 
WOLF  FIN  A  NO  AL  GROI  !P.  INC 
S.Ol  par  common 

StoiLs  Removod  for  Listing  on  a  fJational 
Securities  Exchange  or  llcinp  Involved  in  an 
Aciiiiisition 

A(.CO  CORPORATION 

S  01  par  common  Depositary  Shartis 

BOLXEVARD  BA.NCORP,  INC 

$04  par  common 
CJVLIFORNIA  WATER  SERVICE  COMPANY 

No  par  common 
CARE  ENTERPRISES.  INC 

$.01  par  common 
CENTRAL  HOLDING  COMPANY 
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No  par  common 
CHATTAHOCOiEE  BANCORP,  INC. 

$1 .00  par  common 
OTIZENS  NATIONAL  CORPORATION 
(Florida) 
$.01  par  common 
COMMERCIAL  BANCORPORATION  OF 
COLORADO 
Class  A.  $1.00  par  common 
CONSTELLATION  BANCORP  (New  Jersey) 

$5.00  par  common 
CORPORATE  SOFTWARE  INCORI'ORATED 

$.01  par  common 
ELDEC  CORPORATION 

S.05  par  common 
ESB  BANCORP,  INC.  (Pennsylvania) 

$.01  par  common 
FIRST  FIDELITY  BANCORP.  INC.  (West 
Virginia) 
SI. 25  par  common 
FIRST  SAVINGS  BANK  FSB.  THE  (South 
Carolina) 
SI. 00  par  common 
FIRST  UNITED  BANK  GROUP.  INC. 
S5.00  par  common.  Series  A.  $1.00  par 
convertible  preferred 
FLORIDABANK.  A  FEDERAL  SAVINGS 
BANK 
$1.00  par  common 
FRONTIER  ADJUSTERS  OF  ANfERICA.  INC 

$.01  par  common 
GREENWICH  FINANQAL  C0RP0R,\T10N 

$.01  par  common 
HAMPTONS  BANCSHARES  INC  (New 
York) 
$4.00  par  common 
HUMPHREY.  INC 
No  par  common 
INTERNATIONAL  HOLDING  CAPITAL 
CORP. 
$1.00  par  common 
JACKSON  COUNTY  FEDERAL  BANK.  A 
FEDERAL  SAVINGS  BANK  (Oregon) 
$1 .00  par  common 
McGAW.  INC 

$1.00  par  common 
MEDCO  CONTAINMENT  SERVICES.  INC 
6%  convertible  subordinated  debentures 
MEDICAL  MARKETING  GROUP  INC 
$.01  par  common,  7.5%  convertible 
subordinated  debentures 
MOUNTAINEER  BANKSHARES  OF  WEST 
VIRGINIA 
$2.50  par  common 
NORTH  AMERICAN  NATIONAL 
CORPORATION 
$.01  par  common 
PENN  CEN1 RAL  BANCORP.  INC. 

$1.25  par  common 
QUAUn'  PKODUCTS.  INC 

$.00001  par  common 
QUANTUM  RESTAURANT  GROUP.  INC. 

$.01  par  common 
RED  EAGLE  RESOURCES  CORPORATION 

$.10  par  common 
REFAC  TECHNOLOGY  DEVELOPMENT 
CORPORATION 
$.10  par  common 
RHODES.  INC 

No  par  common 
TERMINAL  DATA  CORPORATION 

$1.00  par  common 
THOUSAND  TRAILS.  INC 

No  par  common 
TITAN  HOLDINGS,  INC 

$.01  par  common 
TITAN  WHEEL  INTERNATIONAL.  INC 


No  par  common 
TOCOR  n  INC. 

Units  (expire  12-31-95) 
UNITED  FEDERAL  BANCORP.  INC. 

$.01  par  common 
UNITED  POSTAL  BANCORP.  INC. 

$.01  par  common 
VMXINC 

S.Ol  par  common 

Additions  to  the  List  of  Mar^inable  OTC 
Stocks 

1ST  UNITED  BANCORP  (Florida) 

S.Ol  par  common 
ADVANCED  NMR  SYSTEMS.  INC 

$.01  par  common 
AES  CHINA  GENERATING  CO..  LTD 

Qass  A,  $.01  par  common 
AIR  EXPRESS  INTERNATIONAL 
CORPORATION 

S  01  par  common 
AK  STEEL  HOLDING  ODRPORATION 

$.01  par  common 
ALANTEC  CORPORATION 

$.001  par  comm.on 
AMBANC  CORPORATION 

$10.00  par  common 
AMERICAN  INTERNATIONAL  PETROLEUM 
CORPORATION 

Class  A,  warrants  (expire  03-01-95) 
AMERICAN  UNITED  GLOBAL.  INC. 

Warrants  (expire  02-17-96) 
ANCHOR  GAMING 

$.01  par  common 
ANESTA  CORPORATION 

$.001  par  common 
APPLIED  BIOMETRICS.  INC 

$.01  par  common 
APPLIED  DIGITAL  ACCESS,  INC 

No  par  common 
ARDEN  INDUSTRIAL  PRODUCTS.  INC 

$.01  par  common 
ARYT  INDUSTRIES  LTD. 

Ordinary  Shares  (NIS  $1.00) 
BATTERY  TECHNOLOGIES.  INC 

No  par  common 
BAY  RIDGE  BANCORP.  INC  (New  York) 

$.10  ftar  common 
BERKLEY.  W.  R.  CORPORATION 

Dep)ositarv  Shares 
BIOCRYST  PHARMACEUTICALS.  INC 

$.01  f)ar  common 
BIOSEPRA  INC 

$.01  par  common 
BLIMPIE  INTERNATIONAL,  INC 

$.01  par  common 
BORROR  CORPORATION 

No  par  common 
BROAD  NATIONAL  BANCORIKDR-^TION 
(New  Jersey) 

8-1/2%  cimiulative  convertible  preferred 
BUGABOO  CREEK  STEAK  HOUSE,  INC. 

$.01  par  common 
CAI  WIRELESS  SYSTE.MS.  INC. 

No  par  common 
CAMERON  ASHLEY  iNC 

No  par  common 
CANTEL  INDUSTRIES,  INC 

$.10  par  common 
CAREER  HORIZONS.  INC. 

$.01  par  common 
CELADON  GROUP.  INC. 

$.033  par  common 
CERPLEX  GROUP  INC,  THE 

$.001  par  common 
CHAMPPS  ENTERTAINMENT.  INC 


$.01  p>ar  common 
CHARTER  BANK.  S.B.  (Illinois) 

$1.00  par  common 
CHARTER  FEDERAL  SAVINGS  BANK 
(Virginia) 
$.01  par  common 
QBER,  INC. 

$.01  par  common 
GDCO  INCORPORATED 

$.01  par  common 
CITl  BANCSHARES,  INC  (Florida) 

$01  par  common 
CMC  INFORMATION  SERVICES,  LNC 

$.01  par  common 
CNS.  INC 

$.01  par  common 
COMMONWEALTH  FEDERAL  SAVINGS 
BANK  (Pennsylvania) 
$.10  par  common 
CONCORD  HOLDING  CORPOR.\TION 

$.01  par  common 
CONESTOGA  BANCORP.  INC.  (New  York) 

$.01  par  common 
CONSEP.  INC 

$.01  par  common 
CONWEST  EXPLORATION  COMPANY  LTD. 

No  par  common 
COPART.  INC 

No  par  conunon 
DAKOTAH.  INCORPORATED 

$.01  p)ar  common 
DAKTRONICS,  INC 

No  par  common 
DEFLECT  A -SHIELD  CORPORATION 

$.01  par  common 
DELRiNA  CORPORATION 

No  par  common 
DIALOGIC  CORPORATION 

No  par  common 
DIGITAL  UNK  CORPORATION 

No  par  common 
DOLCO  PACKAGING  CORPORATION 

$.01  par  common 
DRYPERS  CORPORATION 

$.001  par  conunon 
DSP  GROUP  INC 

$.001  par  common 
ECOGEN  INC 

Warrants  (expire  01-31-98) 
EFFECTIVE  MANAGEMENT  SYSTEMS.  INC 

$.01  par  common 
ELECTRIC  FUEL  CORPORATION 

$.01  par  common 
ELECTRONIC  FAB  TECHNOLOGY 
CORPORATION 
$.01  par  common 
ELTRON  INTERNATIONAL,  INC 

No  par  common 
EMMIS  BROADCASTING  CORPORATION 

QasS  A,  $.01  par  common 
EMPLOYEE  SOLUTIONS,  INC 

No  par  common 
ENCORE  COMPUTER  CORPORATION 

$.01  par  common 
EQUITi'  INNS.  INC 
$.01  par  common 
EQUITY  MARKETING.  INC 

$  001  par  common 
ESMOR  CORRECTIONAL  SERVICES,  INC 

$.01  par  common 
FEDERAL  INDUSTRIES  LTD. 

Qass  A  convertible  common 
FINANQAL  BENTHT  GROUP  INC. 

Class  A,  $.01  par  common 
FINISHMASTER,  INC 

$1.00  par  common 
FIRST  ALERT.  INC 
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|.01  par  common 
FIRST  COMMERCE  BANCSHARES.  INC. 
(Nebraska) 
Class  B,  $.20  par  common 
FIRST  FINANQAL  BANCORP,  INC.  (Illinois) 

$.10  par  common 
FIRST  INDEPENDENCE  CORPORATION 

$.01  par  common 
FIRST  PATRIOT  BANKSHARES 
CORPORATION  (Virginia) 
$2.50  par  common 
FIRST-KNOX  BANC  CORP.  (Ohio) 

S3. 125  par  common 
FLEXTRONICS  INTERNATIONAL  LTD. 

S.Ol  par  common 
FUEL-TECH.  N.V. 

$.01  par  common 
GAMETEK.  INC. 

S.Ol  par  common 
CASONICS  INTERNATIONAL 
CORPORATION 
IS.OOl  par  common 
GLOBAL  VILLAGE  COMMUNICATION,  INC 

5.001  par  common 
GP  FINANQAL  CORPORATION 

S.Ol  par  common 
GRAFF  PAY-PER-VIEW  INC 

S.Ol  par  common 
GREAT  FINANQAL  CORPORATION 

S.Ol  par  common 
GREAT  LAKES  AVL\TION.  LTD. 

$.01  par  common 
GTS  DURATEK  INC. 

$.01  par  common 
GULF  SOUTH  MEDICAL  SUPPLY  INC 

$.01  par  common 
HARRIS  SAVINGS  BANK  (Pennsylvania) 

$.01  par  common 
HARVEY  UNIVERSAL.  INC. 

$.01  par  common 
HEALTH  POWER.  INC. 

$.01  par  common 
HEALTHCARE  IMAGING  SERVICES.  INC. 
Class  B.  redeemable  warrants  (expire  11- 
12-96) 
HEALTHY  PLANET  PRODUCTS.  INC. 

$.01  par  common 
HEMASURE  INC. 

$.01  par  common 
HILITE  INDUSTRIES,  INC. 

$.01  par  common 
HIRSCH  INTERNATIONAL  CORPORATION 

Class  A.  $.01  par  common 
HOME  THEATER  PRODUCTS 
INTERNATIONAL  INC. 
No  par  common  Warrants  (expire  08-14- 
94) 
HUGOTON  ENERGY  CORPORATION 

No  par  common 
HUNGARIAN  TELEPHONE  &  CABLE  CORP. 

S.OOl  par  common 
ID  BIOMEDICAL  CORPORATION 

No  par  common 
IGHN.  INC. 

$.001  par  common 
I.NFOSOFT  INTERNATIONAL.  INC. 

S.Ol  par  common 
INTEGRATED  MICRO  PRODUCTS  PLC 

American  Depositary  Shares 
INTEGRATED  SILICON  SYSTEMS.  INC. 

S.Ol  par  common 
INTERCEL.  INC. 

$.01  par  common 
INTERIM  SERVICES  INC. 

SiOl  par  common 
INTERNATIONAL  GAMING 
,  MANAGEMENT.  INC. 


$.001  par  common 
INTERNATIONAL  NESMONT  INDUSTRIAL 
CORPORATION 

No  par  common 
INTERNATIONAL  POST  LIMITED 

$.01  par  common 
JACKSON  HEWITT  INC. 

$.02  par  common 
JAMESON  INNS  INC. 

$.10  par  common 
JEFFERSON  SAVINGS  AND  LOAN 
ASSOOATION.  F.A.  (Virginia) 

S3. 00  par  common 
JUST  FOR  FEET.  INC 

$.0001  par  common 
KIDDIE  PRODUCTS.  INC 

$.10  par  common 
KINROSS  GOLD  CORPORATION 

No  par  common 
L.A.  T  SPORTSWEAR  INC. 

No  par  common 
LACROSSE  FOOTWEAR  INC. 

$.01  par  common 
LANCIT  MEDIA  PRODUCTIONS  LTD. 

$.001  par  common 
LANDMARK  BANCSHARES.  INC  (Kansas) 

$.10  par  common 
LASER  VIDEO  NETWORK.  INC 

$.001  par  common 
LEASEWAY  TRANSPORTATION 
CORPORATION 

5.01  par  common 

LFS  BANCORP,  INC.  (Kentucky) 

$.01  par  common 
MAPINFO  CORPORATION 

5.002  par  common 
MARSHALLTOWN  FINANQAL 

CORPORATION 

$.01  par  common 
MEDIA  VISION  TECHNOLOGY.  INC. 

Convertible  subordinated  debentures  due 
2003 
MEGO  FINANQAL  CORPORATION 

No  par  common 
MERITRUST  FEDERAL  SAVINGS  BANK 
(Louisiana) 

SI. 00  par  common 
MEYERSON,  M.  H..  &  CO..  INC. 

S.Ol  par  common 
MFB  CORPORATION 

No  par  common 
MICROFLUIDICS  INTERNATIONAL 
CORPOR.\TION 

$.01  par  common 
MINNESOTA  BREWING  COMPANY 

S.Ol  for  common 
MINNESOTA  EDUCATIONAL  COMPUTING 
CORPORATION 

S.Ol  par  common 
MOTORCAR  PARTS  &  ACCESSORIES.  INC. 

$.01  par  common 
MPTV.  INC. 

S  005  par  common 
MRV  COMMUNICATIONS,  INC. 

S.Ol  par  common 

Warrants  (expire  12-07-97) 
MTI  TECHNOLOGY  CORPORATION 

S.OOl  par  common 
NATIONAL  TECHTEAM  INC. 

SOI  p:n  common 
NATURAL  MICROSYSTEMS 
CORPORATION 

S.Ol  par  common 
NEUKOBIOLOGICAL  TECJiNOLOGIES,  INC. 

S.OOl  par  common 
NEW  WORLD  COMMUNICATIONS  GROUP 
I.NC. 


Class  A,  $.01  par  common 
NEXAGEN  INC 

$.01  par  common 
NN  BALL  &  ROLLER,  INC 

$.01  par  common 
NORTHWEST  AIRUNES  CORPORATION 

Class  A,  $.01  par  common 
NORTON  McNAUGHTON,  INC 

$.01  par  common 
OLYMPIC  STEEL,  INC 

No  par  common 
OPTIMA  PETROLEUM  CORPORATION 

No  par  common 
ORTHOPEDIC  TECHNOLOGY,  INC. 

$.01  par  common 
PARCPLACE  SYSTEMS,  INC. 

$.001  par  common 
PAUL-SON  GAMING  CORPORATION 

$.01  par  common 
PC  SERVICE  SOURCE,  INC. 

$.01  par  common 
PEOPLES  BANK  CORPORATION  OF 
INDIANAPOUS 
Non-voting,  no  par  common 
PERMANENT  BANCORP,  INC.  Ondiana) 

$.01  par  common 
PERPETUAL  MIDWEST  RNANQAL,  INC 

$.01  par  common 
PERSONNEL  MANAGEMENT  INC. 

No  par  common 
PET  FOOD  WAREHOUSE,  INC. 

$.01  par  common 
PETCO  ANIMAL  SUPPLIES,  INC 

$.0001  par  common 
PETERBOROUGH  SAVINGS  BANK  (New 
Hampshire) 
S.Ol  par  common 
PETROLANE INCORPORATED 

Class  B.  $.01  par  common 
PRIME  RETAIL,  INC. 
$.01  par  common 

Series  B,  cumulative  convertible  preferred 
PROCEPT.  INC. 

$.01  par  common 
PROPHET  21,  INC. 
$.01  par  common 
QLOGIC  CORPORATION 

$.10  par  common 
QUAUTY  DINING.  INC. 

No  par  common 
QUALITY  SYSTEMS,  INC 

$.01  par  common 
RAMTRON  INTERNATIONAL 
CORPORATION 
S.Ol  par  common 
REDFED  BANCORP  INC.  (California) 

$.01  par  common 
RELIANCE  BANCORP.  INC.  (New  York) 

$.01  par  common 
RENASSANCE  COMMUNICATIONS  CORP. 

$.01  par  common 
REPTRON  ELECTRONICS.  INC. 

S.Ol  par  common 
RETIREMENT  CARE  ASSOQATES,  INC. 

$.0001  par  common 
RIVERVIEW  SAVINGS  BANK,  FSB. 
(Washington) 
Si. 00  par  common 
ROANOKE  GAS  COMPANY 

S5.00  par  common 
ROCK-TENN  COMPANY 

Class  A.  $.01  par  common 
SA  HOLDINGS.  I.NC 
S.OOOl  par  common 
SANCTUARY  WOODS  MULTIMEDIA 
CORPOR,\TION 
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No  par  common 
SECURITY  ENVIRONMENTAL  SYSTEMS 
INC. 

$.03  par  common 
SERVING  SOFTWARE  INC 

$.01  pai  common 
SHLTFLE  MASTER,  INC. 

Warrants  (expire  01-20-98) 
SHIIRGARD  STOR-^GE  CENTERS,  INC. 

Class  A,  $.01  par  common 
SICMATRON  INTERNATIONAL.  INC 

$.01  par  common 
SOriDESK  INC 

$.01  par  common 
SOFTKEY  INTERNATIONAL  INC. 

$.01  par  common 

Warrants  (expire  03-26-96) 
SONIC  SOLUTIONS 

No  par  conamon 
SOUTHERN  MISSOURI  BANCORP  INC 

$.01  par  common 
SOUTHERN  STARR  BROADCASTING 
GROUP.  INC. 

S.IO  par  common 
STANDISH  CARE  COMPA.NY,  THE 

$.01  par  common 

Series  A,  $.01  par  cumulative  convertible 
preferred 
SUNSHINE  MINING  COMPANT 

Warrants  (expire  03-09-99) 
TATHAM  OFFSHORE.  INC 

$.01  par  common 
TELULAR  CORPORATION 

$.01  par  common 
TEXAS  REGIONAL  BANCSIL\RES.  INC 

Class  A  voting,  $1.00  par  common 
T|  SYSTEMS  CORPORATION 

Series  A,  $.01  par  convertible  preffirrcd 
TOTAL  CONTAINMENT.  INC. 

$.01  par  common 
TRACTOR  SUPPLY  COMPANY 

$  008  par  common 
TRANSTEXAS  GAS  CORPORATION 

$.01  par  common 
TRIANGLE  BANCORP.  INC  (North  Carolina) 

No  par  common 
TRIPLE  S  PLASTICS,  INC. 

No  par  cormnon 
TRISM.  INC 

$.01  par  common 
TUFCO  TECHNOLOGIES,  INC 

$.01  par  common 
ULTRAK.  INC 

No  par  conunon 
UNIROYAL  TECHNOLOGY  CORPORATION 

Warrants  (expire  06-01-2003) 
UNITED  STATES  EXPLORATION,  INC 

$.0001  par  common 
UROMED  CORPORATION 

No  par  common 
USA  MOBILE  COMMUNICATIONS 
HOLDINGS  INC 

$.01  par  common 
VAUGHN  COMMUNICATIONS,  INC 

$.10  par  common 
VECTRA  BANKING  CORPORATION 

$.01  par  common 
VENEZUELAN  GOLDFIELDS  LTD. 

No  par  common 
VTVUS  INC. 

No  par  common 
WANDEL  &  rXJLTERMANN 
TECHNOLOGIES  INC 
$.01  par  common 
WAYNE  SAVINGS  AND  LOAN  COMPANY, 
INC.  (Ohio) 


SI. 00  par  common 
WEBCO  INDUSTRIES.  INC. 

$.01  par  common 
WHOLESALE  CELLULAR  USA  INC. 

$.01  par  common 
WILLARD  PEASE  OIL  AND  GAS  COMPANY 

Series  A,  $.01  par  cumulative  convertible 
preferred 
WIRELESS  CABLE  OF  ATLANTA.  LNC 

Si. 00  par  common 
WTD  INDUSTRIES,  INC 

No  par  common 
XCELLEN'ET  INC. 

$.01  par  common 
XPEDITE  SYSTEMS,  INC 

SOI  par  common 

Additions  to  the  List  of  Foreign  Margin 
Stocks 

AISIN  SEIKO  CO..  LTD. 

¥  50  par  common 
AIWA  CO..  LTD. 

V  50  par  common 
AKITA  BANK.  LTD. 

¥  50  par  common 
ALPS  ELECTRIC  CO.,  LTD. 

¥  50  par  common 
AMADA  CO.,  LTD. 

¥  50  par  common 
AMADA  METRECS  CO. .  LTD. 

¥  50  par  common 
AMANO  CORP. 

¥  50  par  common 
ANRITSU  CORP. 

¥  50  par  common 
AOKl  CORP. 

¥  50  par  common 
AOK]  INTERNATIONAL  CO.,  LTD. 

¥  50  par  common 
AOMORI  BANK.  LTD. 

¥  50  par  common 
ASAHI  BANK,  LTD. 

¥  50  par  common 
ASAHI  DL\MOND  INDi;STRIAL  CO..  LTD. 

¥  50  par  common 
ASATSU  INC 

¥  50  par  common 
ASHIKAGA  BANK  LTD. 

¥  50  par  common 
ATSUGI  NYLON  INDUSTRIAL  CO.,  LTD. 

¥  50  par  common 
AUTOBACS  SEVEN  CO..  LTD. 

¥  50  par  common 
BANK  OF  FUKUOKA,  LTD. 

¥  50  par  common 
BANK  OF  HlROSHIM.\ 

¥  50  par  common 
BANK  OF  KINKI  LTD. 

¥  50  par  common 
BANK  OF  KYOTO,  LTD. 

¥  50  par  common 
BANK  OF  NAGOYA,  LTD. 

¥  50  par  common 
BANK  OF  YOKOHAMA,  LTD. 

¥  50  par  common 
BANYU  PHARMACEUTICAL  CO.,  LTD. 

¥  50  par  common 
BEST  DENKl  CO.,  LTD. 

¥  50  par  common 
BROTHER  INDUSTRIES.  LTD. 

¥  50  par  common 
CASIO  COMPUTER  CO..  LTD. 

¥  50  par  common 
CHIBA  BANK,  LTD. 

¥  50  p»ar  common 
CHIYODA  CORP. 


¥  50  par  common 
CHIYODA  FIRE  &  MARINE  INSURANCE 
CO..  LTD. 
¥  50  par  common 
CHUDENKO  CORP. 
¥  50  par  common 
CHUGAI  PHARMACEUTICAL  CO.,  LTD. 

¥  50  par  common 
CHUGOKU  BANK  LTD. 

¥  50  par  common 
CHUGOKU  ELECTRIC  POWER  CO.  INC. 

¥  50  par  common 
CHUO  TRUST  &  BANKING  CO.,  LTD. 

¥  50  par  common 
QTIZEN  WATCH  CO.,  LTD. 

¥  50  par  common 
COSMO  OIL  CO.  LTD. 

¥  50  par  common 
COSMO  SECURITIES  CO.  LTD. 

¥  50  par  common 
CREDIT  SAISON  CO.  LTD. 

¥  50  par  common 
CSKCORP. 

¥  50  par  common 
DAI-SHOWA  PAPER  MFG.  CO.  LTD. 

¥  50  par  common 
DAI-TOKYO  FIRE  &  MARINE  INSURANCE 
CO.  LTD. 
¥  50  par  common 
DAICEL  CHEMICAL  INDUSTRIES  LTD. 

¥  50  fjar  common 
DAIDO  STEEL  CO.  LTD. 

¥  50  par  common 
DAIHATSU  MOTOR  CO.  LTD. 

¥  50  par  common 
DAIICHI  CORP. 

¥  50  par  common 
DAIICHI  PHARMACEUTICAL  CO.  LTD. 

¥  50  par  common 
DAIKEN  CORP. 

¥  50  par  common 
DAIKIN  INDUSTRIES  LTtt 

¥  50  par  common 
DAIKYO  INC 

¥  50  par  common 
DAIMARU  INC 

¥  50  par  common 
DAINIPPON  INK  &  CHEMICALS  INC 

¥  50  par  common 
DAINIPPON  PHARMACEUTICAL  CO.  LTD. 

¥  50  par  common 
DAINIPPON  SCREEN  MFG.  CO.  LTD. 

¥  50  par  common 
DAITO  TRUST  CONSTRUCTION  CO.  LTD. 

¥  50  par  common 
DAIWA  BANK  LTD. 
¥  50  pai  common 
DAIWA  SECURITIES  CO.  LTD. 

¥  50  par  common 
DENNY'S  JAPAN  CO.  LTD. 

¥  50  par  common 
DOWA  FIRE  &  MARINE  INSURANCE  CO. 
LTD. 
¥  50  par  common 
EAST  JAPAN  RAILWAY  CO. 

¥  50  par  common 
EIGHTEENTH  BANK  LTD. 

¥  50  par  common 
EISAI  CO.  LTD. 

¥  50  par  common 
EZAKI GILCO  CO.  LTD. 

¥  50  par  common 
FAMILYMART  CO.  LTD. 

¥  50  par  common 
FANUC  CO.  LTD. 

¥  50  par  common 
FUJI  HEAVY  INDUSTRIES  LTD. 
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V  51)  par  common 
FLIIKURA  LTD. 

V  50  pp.r  common 

FUJISAVVA  PHARMACEUTICAL  CO.  LTD 

■V  50  par  common 
FUJITA  IC^NKO  INC 

■V  50  par  common 
FUKfYANJA  TRANSIXDKTING  CO..  LTD. 

¥  50  par  common 
FLTABA  CORP. 

V  50  par  common 
FUTABA  INDUSTRIAL  CO.  LTD. 

¥  5p  par  common 
GENERAL  SEKJYUK.IC 

V  50  par  common 
CtDDO  STEEL  LTD. 

V  50  par  common 
GREE!K  CROSS  CORP 

¥  50  par  common 
GUN  Ma  bank  LTD. 

¥  5C|  par  common 
GUNZp  LTD. 

¥  5q  par  common 

hach1:|uni  bank  ltd. 

¥  50  par  common 

mankIyl;  CORP. 

¥  50  par  common 
HANKJYU  DEPARTMENT  STORES  INC 

¥  50(par  common 
HANSfllN  ELECTRIC  RAILWAY  CO.  LTD. 

¥  501  par  common 
HANVfA  CO.  LTD. 

¥  50  par  com.mon 
H,^SEi:OCORP. 

¥  50i  par  common 
HAZ-AMa  copj». 

¥  50  ear  common 
HEIW|IX)  CO.  LTD 

¥  50]  par  common 
HIGASHI-MPPON  BANK  LTD. 

¥  50{par  common 
HIGO  ^ANK  LTD. 

¥  SOjpar  common 
HIRaSE  ELECTRIC  CO.  LTD 

¥  50ipar  comnu^n 
HITACJHI  CABLE  LTD. 


¥50 


par  common 


HITACHI  CHEMIC^L  CO.  LTD. 


¥50 


par  common 


HITACfU  CONSTRUCTION  M.'iCHIN'ERY 


cd 

¥50 


LTD 
par  common 


HITACHI  CREDIT  CORP 

¥  50  fiar  common 
HIT.^CHI  KOKl  CO.  LTD 

¥  50  par  common 
HITACtll  MAXELL  LTD. 

¥  50  par  common 
HITACHI  METALS  LTD. 

¥  50  par  common 
HITACHI  SALES  CORP 

¥  50  par  common 
HIT.ACHI  SOFTWARE  ENGNEERING  CO 
LTD 

¥  50  per  common 
HITACHI  TRANSPORT  SYSTEM  LTD 

¥  50  par  common 
HITACHI  ZOSEN  CORP 

¥  50  par  common 
HOKKAIDO  BANK  LTD. 

¥  50  par  common 
HOKKAIDO  ELECTRIC  POWER  CO.  INC 

¥  500  par  common 
HOKKAIDO  TAKUSHOKU  BANK  LTD. 

¥  50  par  common 
HOKKOKU  BANK  LTD. 


¥  50  par  common 
HOKUETSU  BANK  LTD. 

¥  50  oar  common 
HOKUETSU  PAPER  MILLS  LTD. 

¥  50  par  common 
HOKURIKU  BANK  LTD. 

¥  50  par  common 
HOKURIKU  ELECTRIC  POWER  CO.  INC 

¥  50  par  common 
HOUSE  FOOD  CORP. 

¥  50  par  common 
HOYA  CORP. 

¥  50  par  common 
HYOGO  BANK  LTD. 
¥  50  par  common 
INAXCORP. 

¥  50  par  common 
ISHIHARA  SANGYO  KAISHA  LTD. 

¥  50  par  common 
ITOCHU  CORP. 

¥  50  par  common 
ITOHAM  FOODS  INC. 

¥  50  par  com.mon 
lYO  BANK  LTD. 

¥  50  par  common 
IZUMI  CO.  LTD. 

¥  50  par  common 
JACCS  CO.  LTD. 

¥  50  par  common 
JAPAN  AIRPORT  TEPvMlNAL  CO.  LTD. 

¥  50  paf  common 
lAPAN  DIGITAL  LABORATORY  CO.  LTD 

¥  50  par  common 
lAPAN  SECURITIES  FINANCE  CO.  LTD. 

¥  50  par  com.mon 
JAPAN  SYNTHETIC  RUBBER  CO  LTD. 

¥  50  par  common 
JGC  CORP. 

¥  50  par  common 
JO^O  BANK  LTD. 

¥  50  par  common 
IL'ROKU  BANK  LTD. 

¥  50  par  common 
JLSCO CO.  LTD. 

¥  50  par  com.mon 
KAGOSHIMA  BANK  LTD. 

¥  50  par  common 
KAKEN  PHARMACEUTIC\L  CO.  LTD. 

¥  50  par  common 
KA.MIGUMI  CO.  LTD. 

¥  50  par  common 
K.ANDENKO  CO.  LTD. 

¥  50  par  common 
►CANEJCA  CORP. 

¥  50  par  common 
K.'VNEMATSUCORP. 

¥  50  par  common 
K.'KNK.^KU  SECURITIES  CO.  LTD. 

¥  50  par  common 
K.ANSAI  PAINT  CO.  LTD. 

¥  50  par  common 
K.\0  CORP. 

¥  50  par  comjnon 
K.\TOKlCHI  CO.  LTD. 

¥  50  par  common 
KAY  ABA  INDUSTRY  CO  LTD. 

¥  50  par  common 
KEIYO  BANK  LTD. 
¥  50  par  common 
KEIYO  CO.  LTD. 

¥  50  par  common 
KENWOOD  CORP. 
¥  50  par  common 
KEYENCE  CORP. 

¥  50  par  common 
KINDEN  CORP. 


¥  50  par  common 
KINKl  NIPPON  RAILWAY  CO  LTD 

¥  50  par  common 
KISSEl  PHAR.MACELTICV^L  CO  LTD. 

¥  50  par  common 
KIYO  BANK  LTD. 

¥  50  par  common 
KOA  FIRE  &  MARIN-E  INSUR.^NCE  CO.  LTD 

¥  50  par  common 
KOA  OIL  CO.  LTD. 

¥  50  par  common 
KOKUSAI  DENSHIN  DENWA  CO  LTD 
(KDD) 

¥  500  par  common 
KOKUSAI  ELECTRIC  CO.  LTD. 

¥  50  par  common 
KOKUSAI  SECURITIES  CO.  LTD. 

¥  50  par  common 
KONAMI  CO.  LTD. 

¥  50  par  common 

kl;magai  gumi  go  ltd 

¥  50  par  common 
KURABO  IND,USTKIES  LTD 

¥  50  par  common 
KURIMOTO  LTD. 

¥  50  par  common 
KURITA  WATER  INDUSTRIES  LTD 

¥  50  par  common 
KYOCER,^  COPJ'. 

¥  50  par  common 
KYODO  PRINTING  CO.  LTD. 

¥  50  par  common 
KYOWA  EXEO  CORP. 

¥  50  par  common 
KYUDENKOCOKP. 
¥  50  par  common 
KYUSHU  ELECTRIC  PfJWER  CO.  l.NC 

¥  500  par  common 
KYUSHU  MATSUSHITA  ELECTRIC  Q) 
LTD. 
¥  50  par  common 
MABUCHI  MOTOR  CO.  LTD. 

¥  50  par  common 
MAEDA  CORP. 

¥  50  par  common 
MAEDA  ROAD  CONSTRUCTION  CO.  LTD. 

¥  50  par  common 
MAKITA  CORP. 

¥  50  par  common 
MARUDAI  FOOD  CO  LTD 

¥  50  par  common 
MARUETSU  INC. 

¥  50  par  common 
MARUHACORP. 

¥  50  par  common 
MATSUSHITA  COMMUNICATION 
INDUSTRIAL  CO.  LTD. 
¥  50  par  common 
MATSUSHITA  REFRIGEPJ>iTION  CO. 

¥  50  par  common 
MATSUSHITA  SEIKO  CO.  LTD. 

¥  50  par  common 
MATSUSHITA-KOTOBUKI  ELECTRONICS 
INDUSTRIES  LTD. 
¥  50  par  common 
MAX  CO.  LTD. 

¥  50  par  common 
MICHINOKU  BANK  LTD. 

¥  50  par  common 
MIKUNI  COCA-COLA  BOTTLING  CO.  LTD 

¥  50  par  common 
MINEBEA  CO.  LTD. 
¥  50  par  common 
MINOLTA  CAMERA  CO.  LTD. 

¥  50  par  common 
MIS  AW  A  HOMES  CO.  LTD. 
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¥  50  par  common 
MITSUBISHI  CABLE  INDUSTRIES  LTD. 

¥  50  par  common 
MITSUBISHI  GAS  CHEMICAL  CO.  INC. 

¥  50  par  common 
MITSUBISHI  MOTORS  CORP. 

¥  50  par  common 
MITSUBISHI  PETROCHE.MICAL  CO.  LTD. 

¥  50  par  common 
MITSUI  CONSTRUCTION  CO  LTD. 

¥  50  par  common 
MITSUI  ENGINEERING  &  SHIPBUILDING 
CO.  LTD. 

¥  50  par  common 
MITSUI  PETROCHEMIC^L  INDUSTRIES 
LTD. 

¥  50  par  common 
MITSUI  REAL  ESTATE  SALES  CO.  LTD. 

¥  50  par  common 
MITSUI-SOKO  CO.  LTD. 

¥  50  par  common 
MITSUMI  ELECTRIC  CO.  LTD. 

¥  50  par  common 
MIZUNO  CORP. 

¥  50  par  common 
MOCHIDA  PHARMACEUTICAL  CO.  LTD. 

¥  50  par  common 
MORINAGA  MILK  INDUSTRY  CO.  LTD. 

¥  50  par  common 
MURATA  MFG.  CO.  LTD. 

¥  50  par  common 
MUSASHINO  BANK  LTD. 

¥  50  par  common 
NAGASAKIYA  CO.  LTD. 

¥  50  par  common 
NAGASE  &  CO.  LTD. 

¥  50  par  common 
NAGOYA  RAILROAD  CO.  LTD. 

¥  50  par  common 
NAMCO  LTD. 

¥  50  par  common 
NATIONAL  HOUSE  INDUSTRIAL  CO.  LTD. 

¥  50  par  common 
NCR  JAPAN  LTD. 

¥  50  par  common 
NEW  JAPAN  SECURITIES  CO.  LTD. 

¥  50  par  common 
NTW  on  PAPER  CO.  LTD. 

¥  50  par  common 
NGK  SPARK  PLUG  CO.  LTD. 

¥  50  par  common 
NHK  SPRING  CO.  LTD. 

¥  50  par  common 
NICHICON  CORP. 

¥  50  par  common 
NICHIEI  CONSTRUCTION  CO.  LTD. 

¥  50  par  common 
NICHII  CO.  LTD. 

¥  50  par  common 
NICHl.MEN  CORP. 

¥  50  par  common 
NIPPON  COMSYS  CORP. 

¥  50  par  common 
NIPPON  CREDIT  BANK  LTD. 

¥  50  par  common 
NIPPON  DENSETSU  KOCYOCO.  LTD. 

¥  50  par  common 
NIPPON  ELECTRIC  GLASS  CO.  LTD. 

¥  50  par  common 
NIPPON  FIRE  &  MARINE  INSURANCE  CO. 
LTD. 

¥  50  par  common 
NIPPON  HODO  CO  LTD. 

¥  50  par  common 
NIPPON  MEAT  PACKERS  INC 

¥  50  par  common 
NIPPON  PAINT  CO.  LTD. 


¥  50  par  common 
NIPPON  ROAD  CO.  LTD. 

¥  50  par  common 
NIPPON  SANSO  CORP. 

¥  50  par  common 
NIPPON  SHOKUBAI  CO.  LTD. 

¥  50  par  common 
NIPPON  TELEVISION  NETWORK  CORP. 

¥  50  par  common 
NIPPON  TRUST  BANK  LTD. 

¥  50  par  common 
NIPPON  ZEON  CO.  LTD. 

¥  50  par  common 
NISHI-NIPPON  BANK  LTD. 

¥  50  par  common 
NISHI-NIPPON  RAILROAD  CO.  LTD. 

¥  50  par  common 
NISHIMATSU  CONSTRUCTION  CO.  LTD. 

¥  50  par  common 
NISSAN  CHEMICAL  INDUSTRIES  LTD. 

¥  50  f>ar  common 
NISSAN  FIRE  &  MARINE  INSURA.NCE  CO. 
LTD. 

¥  50  par  common 
NISSEI  SANGYO  CO.  LTD. 

¥  50  par  common 
NISSHA  PRINTING  CO.  LTD. 

¥  50  par  common 
NISSHIN  FIRE  &  MARINE  INSURANCE  CO. 
LTD. 

¥  50  par  common 
NISSHIN  STEEL  CO.  LTD. 

¥  50  par  common 
NISSHINBO  INDUSTRIES  INC 

¥  50  par  common 
NISSHO  IWAI  CORP. 

¥  50  par  common 
NISSIN  FOOD  PRODUCTS  CO.  LTD. 

¥  50  par  common 
NITSUKOCORP. 

¥  50  par  common 
NITTO  DENKO  CORP. 

¥  50  par  common 
NOK  CORP. 

¥  50  par  common 
NORITZ  CORP. 

¥  50  par  common 
OGAKl  KYORITSU  BANK  LTD. 

¥  50  par  common 
OKASAN  SECURITIES  CO.  LTD. 

¥  50  par  common 
OKUMURA  CORP. 

¥  50  par  common 
OLYMPUS  OPTICAL  CO.  LTD. 

¥  50  par  common 
OMRON  CORP. 

¥  50  par  common 
ONO  PHARMACEUTICAL  CO.  LTD. 

¥  50  par  common 
ONWARD  KASHIYAMA  CO.  LTD. 

¥  50  par  common 
ORIENT  CORP. 

¥  50  par  common 
ORIX  CORP. 

¥  50  par  cominon 
PENTA-OCEAN  CONSTRUCTION  CO.  LTD. 

¥  50  par  common 
PIONEER  ELECTRONIC  CORP. 

¥  50  par  common 
Q.P.  CORP. 

¥  50  par  common 
RAITO  KOGYO  CO.  LTD. 

¥  50  par  common 
RENGO  CO.  LTD. 

¥  50  par  common 
RENOWN  INC 


¥  50  par  common 
RINNAI  CORP. 

¥  50  par  common 
ROHM  CO.  LTD. 

¥  50  par  common 
RYOSAN  CO.  LTD. 

¥  50  par  common 
SAG  AMI  RAILWAY  CO.  LTD. 

¥  50  par  common 
SAIBU  GAS  CO.  LTD. 

¥  50  par  common 
SAKATA  SEED  CORP. 

¥  50  par  common 
SANKI  ENGINEERING  CO.  LTD. 

¥  50  par  common 
SANKYO  ALUMINIUM  INDUSTRY  CO. 
LTD. 

¥  50  par  common 
SANKYU  INC 

¥  50  par  common 
SA.STEN  PHARMACEUTICAL  CO.  LTD 

¥  50  par  common 
SANWA  SHUTTER  CORP. 

¥  50  pai  common 
SANTO  CHEMICAL  INDUSTRIES  LTD. 

¥  50  par  common 
SANTO  SECURITIES  CO.  LTD. 

¥  50  par  common 
SECOM  CO.  LTD. 

¥  50  par  common 
SEIBU  RAILWAY  CO.  LTD. 

¥  50  par  common 
SEIKO  CORP. 

¥  50  par  common 
SEINO  TRANSPORTATION  CO.  LTD. 

¥  50  par  common 
SEIYU  LTD. 

¥  50  par  common 
SEKISUI  HOUSE  LTD. 

¥  50  par  common 
SENSHUKAI  CO.  LTD. 

¥  50  piir  common 
SEVEN-ELEVEN  JAPAN  CO.  LTD. 

¥  50  par  common 
SEVENTY-SEVEN  (77)  BANK  LTD. 

¥  50  par  common 
SHIKOKU  ELECTRIC  POWER  CO.  INC 

¥  50  par  common 
SHIMADZU  CORP. 

¥  50  par  common 
SHIMA.Ml!RA  CO.  LTD. 

¥  50  fwr  common 
SHIMANO  INC 

¥  50  par  common 
SHINMAYWA  INDUSTRIES  LTD. 

¥  50  par  common 
SHIONOGI  &  CO.  LTD. 

¥  50  par  common 
SHISEIDO  CO.  LTD. 

¥  50  par  common 
SHIZUOK.^  BANK  LTD. 

¥  50  par  common 
SHOWA  SANGYO  CO.  LTD. 

¥  50  par  common 
SIEBE  PLC 

¥  50  par  common 
SKYLARK  CO.  LTD. 

¥  50  par  common 
SMC  CORP. 

¥  50  par  common 
SNOW  BRAND  MILK  PRODUCTS  CQ  LTD. 

¥  50  par  common 
SS  PHARMACEUTICAL  CO.  LTD. 

¥  50  par  common 
STANLEY  ELECTRIC  CO.  LTD. 

¥  50  pwr  common 
SUMITOMO  BAKELITE  CO.  LTD. 
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•V  $0  par  common 
SUMITOMO  CONSTRUCTION  CO.  LTD 

V  50  par  common 

SUI 1ITOMO  FORESTRY  CO.  LTD 

V  50  par  common 

SUI^ITOMO  HEAV^'  INDUSTRIES  LTD 

V  30  oar  common 

Si;f  ^t)MO  MARINE  &  FIRE  INSURANCE 
Co.  LTD. 

¥  30  par  common 
SU?  4TOMO  RUBBER  INDUSTRIES  LTD 

¥  30  par  common 
SI  >  IJTOMO  TRUST  &  BANKING  CO.  LTD. 

V  90  par  common 
SmilTOMO  WAREHOUSE  CO  LTD 

¥  ao  par  common 
SI  IF  llJGA  BANK  LTD 

¥  i)  par  common 
SXL  CORP. 

¥  jJD  par  common 

taejKnoltd. 

¥  j)0  par  common 
TA!  m  DENGYO  K,AISHA  LTD. 

¥  50  par  common 
TAIPEI  PREFAB  CONSTRUCTION  Q).  LTD 

¥  j)0  par  common 
TAiyO  YUDEN  CO.  LTD. 

¥  50  par  common 
TAK1.AR.A  STANDARD  a).  LTD 

¥  >0  par  common 
TAKUMACO.  LTD. 
¥  >0  par  common 
TAN  ABE  SEIYAKU  CO.  LTD. 

¥  !  iO  par  common 
TERiJMOCORP. 

¥  SO  par  common 
TO^CfJRP. 

¥  !f  0  par  common 
TO.\|  STEEL  CO.  LTD. 

¥  JO  par  common 
TOAbOSEI  CHEMICAL  INDUSTRY  (X) 
LTD. 
¥  ;  0  par  common 
7  OD\  CONSTRUCTION  CO  LTD 

¥  ;  0  par  common 
TOEi  CO.  LTD. 

¥  30  par  common 
TOE.NECCORP. 

¥  50  par  common 
T(3HO  BANK  LTD. 
¥  50  par  common 
TOHp  CO.  LTD. 

¥  au  par  common 
TOHO  GAS  CO.  LTD. 

¥  .tO  par  common 
TOK.^I  BANK  LTD 
¥  5p  par  common 
TOKUVAMA  SODA  CO.  LTD. 

¥  5D  par  common 
TOKYO  BROADCASTING  SYSTEM  INC. 

¥  .^0  par  common 
TOKYO  DOME  CORP. 

¥  50  par  common 
TOKYO  ELECTRON  LTD. 

¥  ."jp  par  common 
TOKYO  OHKA  KOGYO  CO.  LTD 

¥  .50  par  common 
T(;KY0  ROPE  MFG.  CO.  LTD 

¥  50  pzT  common 
TOKVO  SOWA  BANK  LTD 

¥  5(  I  par  common 
TOK-k  0  STEEL  MPG  CO.  LTD 

¥  5(  I  par  common 
TOKYO  STYLE  CO  LTD. 

¥  5(  I  par  common 
TO.KVO  TATEMONO  CO.  LTD 


¥  SO  par  common 
TOKYO  TOMIN  BANK  LTD. 

¥  50  par  common 
TDKYOTOKEIBA  CO.  LTD. 

¥  50  par  common 
TOKYU  CONSTRUCTION  CO.  LTD. 

¥  50  par  common 
TOKYU  CORP. 

¥  50  par  common 
TOKYU  L\NT)  CORP. 

¥  50  par  common 
TOMEN  CORP. 

¥  50  par  common 
TOSHIBA  CER.\MICS  CO.  LTD 

¥  50  par  common 
TCJSHOKU  LTD. 

¥  50  par  common 
TOSTEM  CORP. 

¥  50  par  common 
TOYO  COMMUNICATION  EQUIPMENT  Ci) 
LTD. 
¥  50  par  common 
TOYO  ENGINEERING  CORP, 

¥  50  par  common 
TOYO  EXTERiOR  CO.  LTD. 

¥  50  par  com.mon 
TO^O  INK  MFG.  CO.  LTD. 

¥  50  par  common 
TOYO  SUISAN  KAISHA  LTD. 

¥  50  par  common 
TOYO  TKUST  &  BANKING  CO.  LTD 

¥  50  par  common 
TOYOTA  AUTO  BODY  CO.  LTD 

¥  50  pdi-  common 
TOYOTA  TSUSHO  CORP. 

¥  50  par  common 
TSt;MURA&CO. 

¥  50  par  common 
UNI-CHARM  CORP. 
¥  50  par  common 
UMDENCOKP. 

¥  50  par  common 
UNYCO.  LTD. 

¥  50  par  common 
USHIOl.NC 

¥  50  par  common 
VVAOJAL  CORP. 

¥  50  par  common 
VVAKO  SECURITIES  CO.  LTD 

¥  50  par  common 
VVHEELOCK  &  CO.  LTD. 

¥  50  par  common 
YAKULT  HONSHA  CO.  LTD 

¥  50  par  common 
YAMA(;UCHI  BANK  LTD. 

¥  50  par  c-immon 
YAMAHA  MOIOR  CO.  LTD 

¥  50  par  i  ominon 
YA.VIAICH!  SECURITIES  CO.  LTD 

¥  50  par  common 
YAMANASHl  CHUO  BANK  LTD 

¥  50  par  common 
YAMATAKE-HONEYWELLCO.  LTD 

¥  50  par  common 
YAMATO  TR.ANSPORT  CO.  LTD 

¥  50  par  common 
YAM.AZ^AKJ  BANKING  CO.  LTD 

¥  50  par  common 
YAOHAN  JAPAN  CORP. 

¥  50  par  common 
YASUDA  TRUST  &  BANKING  a).  LTD 

¥  50  par  common 
YODOGAWA  STEEL  WORKS  LTD 

¥  50  par  common 
YORK  BENIMARU  CO.  LTD. 


¥  50  par  common 
YOSHITOMl  PHARMACEUTICAL 
INDUSTRIES  LTD. 

¥  50  par  common 
YUASA  CORP. 

¥  50  par  com.mon 
ZE.XEL  CORP. 

^  50  par  common 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reser\'e  System,  acting  by  its  Director 
of  the  Division  of  Banking  Supervision  and 
Regulation  pursuant  to  delegated  authority 
(12  CFR  265.7(fl{10)).  April  19.  1994 
Waiiam  W.  Wiles. 
Secretary  of  the  Board. 
IFR  Doc.  9.4-10688  Filed  5-4-94:  8;45  am] 

BILUNG  CODE  &210-01-U 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 

Small  Business  Size  Standards; 
Inflation  Adjusted  Size  Standards 

AGENCY:  Sinai!  Business  Administration. 

ACTION;  Final  rule,  correction  regarding 
eiffctive  date. 


SUMMARY:  SBA  is  amending  information 
concerning  the  effective  date  of  its  final 
rule  published  in  the  Federal  Register 
on  April  7.  1994  (59  FR  16513). 
applying  an  inflation  adjustment 
percentage  of  48.2%  to  certain  receipts- 
based  industry  size  standards.  The 
amendment  clarifies  application  of  the 
eflertive  date  for  various  SBA  programs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  M.  Jackson.  Diredor,  Size 
Standards  Staff  (202)  205-6618. 
SUPPl.EMENTARy  INFORMATION:  On  April 
7.  1994.  SBA  published  a  final  rule 
increasing  the  receipts-based  size 
stajidards  for  certain  industries  by  a 
factor  of  48.2%  (59  FR  16513)  and 
identified  the  effective  date  as  April  22. 
1994.  In  response  to  inquiries.  SBA  is 
issuing  this  notice  to  clarify  application 
of  the  effective  date  for  variou.s  SEA 
programs.  SBA  calls  to  the  attt'iit,.jii  of 
the  public  its  regulation  at  13  CFR 
121.205  concerning  the  effective  date  of 
changes  to  SBA's  size  regulations, 
including  changes  in  size  standards. 
Except  for  noncompetitive  Set  tion  8(a) 
contracts,  the  new  size  standards  are 
applicable  to  all  solicitations  i.ssued  on 
or  after  April  22,  1994.  As  for 
noncompetitive  Section  8(a)  contru(.ting 
actions,  the  new  size  standards  are 
applicable  to  offers  of  requirements  that 
are  accepted  by  SBA  subsequent  to 
April  22.  1994.  The  new  size  standards 
are  effective  as  to  applications  for 
financial  assistance  received  by  SBA  on 
or  after  April  22,  1994. 
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Dated:  April  29. 1994. 
Erskine  B.  Bowles, 

Administrator. 

IFR  Doc  94-10843  Filed  5-4-94;  8;45  am] 

BILUNG  COOC  802S-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  93-NM-184-AD;  Amendment 
39-8884,  AD  94-08-12] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR72  Series  Airplanes, 
Equipped  With  Dunlop  Main  Landing 
Gear  Wheels,  Part  Number  AHA  1752 
Pre  Mod  6 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Aerospatiale  Model 
ATR72  series  airplanes,  that  requires 
inspections  to  detect  cracking  in  the 
brake  side  half  hub  in  the  bearing 
housing  area  of  certain  main  landing 
gear  (MLG)  wheels,  and  replacement  of 
the  MLG  wheel,  if  necessary.  This 
amendment  also  requires  the  eventual 
replacement  of  certain  MLG  wheels 
with  other  wheels,  as  terminating  action 
for  the  repetitive  inspections.  This 
amendment  is  prompted  bv  in-service 
experience  that  indicates  the  possibility 
of  fatigue  cracking  occurring  in  the 
subject  area.  The  actions  specified  by 
this  AD  are  intended  to  prevent  failure 
of  the  brake  side  half  hub  due  to  fatigue 
cracking,  which  could  lead  to  separation 
of  the  MLG  wheel  and  tire  from  the  axle. 
DATES:  Effective  June  6,  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Diredor 
of  the  Federal  Register  as  of  June  6, 
1994. 

ADDRESSES:  The  ser\ice  information 
referenced  in  this  AD  may  be  obtained 
from  Dunlop  Limited,  Aviation 
Division,  Silverton  House,  Vincent 
Square.  London  SWlP  2PL,  United 
Kingdom.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Dtocket, 
1601  Lind  Avenue,  SVV.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Grober,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 


FAA,  Transport  Airplane  Directorate, 
ir.01  Lind  Avenue,  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-1187;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
air\vorthiness  directive  (AD)  that  is 
applicable  to  certain  Aerospatiale  Model 
ATR72  .series  airplanes  was  published 
in  the  Federal  Register  on  November  19, 
1993  (58  FR  61038).  That  action 
proposed  to  require  repetitive  eddy 
current  inspections  to  detect  cracking  in 
the  bearing  housing  of  the  brake  side 
half  hub  of  Dunlop  MLG  wheels,  part 
number  AFL\1752  Pre  Mod  6. 
Additionally,  that  action  proposed  to 
require  that,  if  any  cracked  half  hub 
assemblies  are  detected,  the  complete 
wheel  must  be  replaced.  If  certain 
improved  replacement  wheels  are 
installed,  the  repetitive  eddy  current 
inspections  may  be  discontinued.  That 
action  also  proposed  to  require  the 
eventual  replacement  of  all  MLG  wheels 
having  part  number  AHA1752  Pre  Mod 
6  with  other  (improved)  wheels,  as 
terminating  action  for  the  repetitive 
inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tne  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  16  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  2 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  inspection  actions  on  U.S. 
operators  is  estimated  to  be  $1,760,  or 
$110  per  airplane,  per  inspection. 
Should  a  cracked  half  hub  assembly  be 
found,  replacement  wheel  assemblies 
will  be  provided  by  Dunlop  at  no  charge 
to  the  operator. 

The  required  wheel  replacement 
action  will  require  approximately  2 
work  hours  to  accomplish,  at  an  average 
labor  charge  of  $55  per  work  hour. 
Replacement  parts  will  be  provided  by 
Dunlop  at  no  charge  to  the  operators,  as 
part  of  Dunlop's  repair/replacement 
program.  Based  on  these  figures,  the 
total  cost  impact  of  the  replacement 
actions  on  U.S.  operators  is  estimated  to 
be  $1,760,  or  $110  per  airplane. 
The  total  cost  impact  figures 
discussed  above  are  based  on 


assumptions  that  no  operator  has  yet 
accomplished  any  of  the  requirements 
of  this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  Stales,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034!  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  proN-ided  under 
the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
.safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11  89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthine.ss 
directive; 

94-08-12  Aerospatiale:  Amendment  39- 
8884,  Docket  93-NM-184-AD. 

Applicability:  Model  ATR72  airplanes; 
fquipped  with  Dunlop  main  landing  gear 
(MLG)  wheels,  part  number  AHA1752  Pre 
Mod  6;  certificated  in  any  category. 

Compliance:  Required  as  iridicatod.  unless 
accomplished  previously- 
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to  prevent  failure  of  the  brake  side  half 
hub  due  to  fatigue  cracking,  which  could 
lead  to  separation  of  the  MLG  wheel  and  tire 
frum  the  axle,  accomplish  the  following: 

(a)  At  the  next  tire  change  after  the 
effective  date  of  this  AD.  or  within  60  days 
after  the  effective  date  of  this  AD.  whichever 
occurs  later,  conduct  an  eddy  current 
inspfiction  to  detect  cracking  in  the  bearing 
housing  of  the  brake  side  half  hub  of  Dunlop 
MLG  wheels,  part  number  AHA1752  Pre  Mod 
fi.  in  accordance  with  the  Accomplishment 
Instructions  of  Dunlop  Limited.  Aviation 
Division.  Service  Bulletin  AHAl 752-32- 
1069.  dated  June  28, 1993. 

(b)  If  no  cracking  is  detected,  repeat  the 
inspection  specified  in  paragraph  (a)  of  this 
AD  thereafter  at  every  tire  change  until  the 
requirements  of  paragraph  (d)  of  this  AD  are 
accomplished. 

(i)  If  any  cracking  is  detected,  prior  to 
fiu-ther  flight,  accomplish  one  of  the 
following; 

(1)  Replace  the  complete  MLG  wheel  with 
a  serviceable  MLG  wheel  having  part  number 
AHAl 752  Pre  Mod  6.  Thereafter,  repeat  the 
inspections  specified  in  paragraph  (a)  of  this 
AD  at  every  tire  change.  Or 

(21  Replace  the  complete  MLG  wheel  with 
a  MLG  wheel  having  part  number  AHAl 752 
Post  Mod  6.  Such  replacement  constitutes 
terminating  action  for  the  inspection 
requirements  of  this  AD.  Or 

(3)  Replace  the  complete  MLG  wheel  with 
a  MLG  wheel  having  part  number  AHA1890. 
Such  replacement  constitutes  terminating 
action  for  the  inspection  requirements  of  this 
AD. 

Id)  Within  6  months  after  the  effective  date 
of  this  AD,  replace  all  Dunlop  MLG  wheels 
having  part  number  AHAl 752  Pre  Mod  6. 
with  MLG  wheels  having  either  part  number 
AHAl  752  Post  Mod  6  or  part  number 
AHA1890.  Such  replacement  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

(a)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch 
ANM-113. 

(0  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
acoomplished. 

(g)  The  inspections  shall  be  done  in 
accordance  with  Dunlop  Limited,  Aviation 
Division,  Service  Bulletin  AHA1752-32- 
1069,  dated  June  28.  1993.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
use.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Dunlop  Limited.  Aviation 


Division,  Silverton  House,  Vincent  Square, 
London  SWlP  2PL,  United  Kingdom.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

(h)  This  amendment  becomes  effective  on 
June  6, 1994. 

Issued  in  Renton,  Washington,  on  April  8 
1994. 

Dairell  M.  Pederson. 

Acting  Manager.Tmnsport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  94-9001  Filed  5-J-94:  8:45  am) 
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14  CFR  Part  39 

Pocket  No.  94-NM-54-AD;  Amendment 
39-8905;  AD  94-09-16] 

Airworthiness  Directives;  Airbus  Model 
A300-600  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Model  A300-600 
series  airplanes.  This  action  requires 
replacement  of  certain  Feel  and 
Limitation  Computers  (FLC)  with 
modified  FLC's.  This  amendment  is 
prompted  by  reports  that  the  elevator 
control  on  several  in-service  airplanes 
operated  with  stiffness.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  stiff  operation  of  the  elevator 
control  and  undetected  loss  of  the 
rudder  travel  limitation  function,  which 
may  adversely  affecfcontrollability  of 
the  airplane. 

EFFECTIVE  DATES:  May  20,  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the  • 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  20, 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  5,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
54-AD,  1601  Lind  Avenue  SW.,  Renton. 
Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie.  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 


Renton.  Washington:  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  General  de  TAviation  Qvile 
(DGAC).  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Airbus  Model  A300-600 
series  airplanes.  The  DGAC  advises  that 
operators  of  Model  A300-600  series 
airplanes  reported  that  the  elevator 
control  on  several  in-service  airplanes 
operated  with  stiffness.  Investigation 
into  the  cause  of  this  stiffness  revealed 
that  the  Feel  and  Limitation  Computer 
(FLC)  may  be  dete<:ting  spurious  low 
voltage.  This  condition,  if  not  corrected, 
could  result  in  stiff  operation  of  the 
elevator  control  and  undetected  loss  of 
the  rudder  travel  limitation  function, 
which  may  adversely  affect 
controllability  of  the  airplane. 

Airbus  has  issued  Service  Bulletin 
A300-27-6025.  dated  September  15. 
1993.  that  describes  procedures  for 
replacement  of  certain  FLC's  with 
modified  FLC's.  These  replacement 
FLC's  have  been  modified  in  accordance 
with  Aerospatiale  Service  Bulletin  35- 
900-27-013.  dated  September  29,  1993 
(for  FLC's  having  part  number  35-900- 
2000-200),  or  Aerospatiale  Service 
Bulletin  35-900-27-012,  dated 
September  29.  1993  (for  FLC's  having 
part  number  35-900-2000-201).  The 
Aerospatiale  service  bulletins  describe 
procedures  for  adjustment  of  the 
"UNDER VOLTAGE  DETECTION  "  signal 
with  new  values  to  preclude  stiff 
operation  of  the  elevator  control.  The 
DGAC  classified  the  Airbus  service 
bulletin  as  mandatory  and  issued 
French  Airworthiness  Directive  94-046- 
156(B).  dated  February  16. 1994,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  DGAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  DGAC,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
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of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  stiff  operation  of  the  elevator 
control  and  undetected  loss  of  rudder 
travel  limitation  function,  which  may 
adversely  affect  controllability  of  the 
airplane.  This  AD  requires  replacement 
of  certain  PLC's  with  modified  PLC's. 
The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
Airbus  service  bulletin  described 
previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment- 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-54-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Pederalism  Assessment. 

The  FAA  has  detennined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  PR  11034.  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PAFTT  3»-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    {Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-09-16  Aifbus  Industrie:  AniKHdmunt  39- 
8905.  Docket  94-NM-54-AD. 

Applicability:  Model  A300-600  series 
airplanes,  as  listed  in  Airbus  Industrie 
Service  Bulletin  A300-27-6025.  dated 
September  15, 1993;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  stiff  operation  of  the  elevator 
control  and  undetected  loss  of  the  niddor 
travel  limitation  function,  which  may 
adversely  affiKit  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  45  days  after  the  effective  date 
of  this  AD,  replace  Feel  and  Limitation 
Computers  (FLC),  having  part  number  (P/N) 
35-900-2000-200  or  35-900-2000-201. 
serial  numbers  755  and  subsequent,  with  an 
FLC  that  has  been  previously  modified,  in 
accordance  with  Airbus  Service  Bulletin 
A30O-27-6025,  dated  September  15. 1993 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install,  on  any  airplane,  an  FL(^ 
P./N  35-900-2000-200  or  35-900-2000-201, 
that  has  not  been  previously  modified  in 
accordance  wj^th  Airbus  Service  Bulletin 
A3OO-27-6025,  dated  S«^ptembcr  15.  1993. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safetj"  may  \m 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FA.A. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existenco 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  bo  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  replacement  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A30O-27-6025,  dated  September  15, 1993. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA. 
Transjjort  Airplane  Directorate,  1601  Lind 
Avenue  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  N\V.,  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
May  20, 1994. 

Issued  in  Renton,  Washington,  on  April  26, 
1994. 

James  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
[FR  Doc.  94-10509  Filed  5-4-94;  8:45  am) 
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14CFRPart39 

[Docket  No.  93-ANE-80;  Amendment  39- 
8897;  AD  94-(»-08] 

Airworthiness  Directives;  Allied-Signal 
Inc.,  Garrett  Engine  Division,  TPE331 
Series  Turboprop  and  Model  TSE331- 
3U  Turboshatt  Engines 

AGSNCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule,  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Allied-Signal  Inc.. 
Garrett  Engine  Division,  TPE331  series 
turboprop  and  Model  TSE331-3U 
turboshaft  engines.  This  action  requires 
ir.spection  of  certain  third  stage  turbine 
stator  assemblies,  and  replacement,  if 
r.i  cessary,  with  serviceable  assemblies. 
This  amendment  is  prompted  by  reports 
of  six  third  stage  turtine  stator 
assemblies  assembled  with  inner  seal  ' 
supports  made  of  incorrect  material  that 
results  in  a  significantly  reduced  cyclic 
life.  The  actions  specified  by  this  AD  are 
intended  to  prevent  an  uncootained 
failure  of  the  third  stage  turbine  wheel. 
DATES:  May  20. 1994. 

The  incorporation  by  reference  of 
certiain  publications  listed  in  the 
regulations  is  approvedby  the  Director 
of  the  Federal  Register  as  of  May  20, 
199| 

imenfs  for  inclusion  in  the  Rules 
Doqket  must  be  received  on  or  before 
July  5.  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
93-i\NE-eO.  12  New  England  Executive 
Pari,  Burlington.  MA  01803-5299. 

T  "te  service  information  referenced  in 
this  AD  may  be  obtained  from 
AlliixiSifir.al,  Inc.,  Aviation  Services 
Div  sidn,  Data  Distribution  Dept.  64-3/ 
210  iHLM,  P.O.  Box  29003.  Phoenix.  AZ 
850pB-9003.  This  information  may  be 
examined  at  the  FA.\,  New  England 
Rt'g:  ()n,  Office  of  the  Assistant  Chief 
Couiisftl.  Burlington.  ^.lA;  or  at  the 
Offi  :P!  of  the  Federal  Register.  800  North 
Cap  lol  Street.  NW.,  suite  700. 
VVasmr.ctop..DC. 

FOR  FURTHER  INFORMATION  COKTACT: 
L'snajh  Costa,  Atrospace  E.ngineer,  Los 
A:igejles  Aircraft  Certification  Office. 
F.'J  i  Transport  Airplane  Directorate. 
322<»lEast  Spring  Street.  Long  Beach.  CA 
^08(1^425;  telephone  (310)  983-5246, 
faxlJaiO)  938-5210. 
SUPf^tEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 


has  received  reports  of  six  third  stage 
turbine  stator  assemblies  assembled 
with  inner  seal  supports  made  of 
incorrect  material  that  significantly 
reduces  the  cyclic  life  of  the  assembly. 
The  manufacturer  has  identified  part 
serial  numbers  of  150  third  stage  turbine 
stator  assemblies  that  may  contain  the 
inner  seal  supports  made  of  Hastelloy  S 
material.  These  assemblies  were 
repaired  at  the  Garrett  General  Aviation 
Service  Division  (GGASD)  facility  in 
Phoenix,  Arizona  between  November 
1988  and  May  1991.  Fatigue  failure  of 
the  inner  seal  support  has  resulted  in 
the  seal  support  moving  aft  and 
contacting  the  third  stage  turbine  wheel. 
This  condition,  if  not  corrected,  can 
result  in  an  unconfained  failure  of  the 
third  stage  turbine  wheel. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  AUiedSignal 
Aerospace  Alert  Ser\  ice  Bulletin  (ASH) 
No.  TPE331-A72-0906.  dated  October 
15. 1993,  that  describes  procedures  for 
inspecting  the  third  stage  turbine  stator 
assemblies,  and  replacing,  if  necessary, 
with  serviceable  assemblies. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  this  same 
type  design,  this  AD  is  being  issued  to 
prevent  an  uncontained  failure  of  the 
third  stage  turbine  wheel.  This  .\D 
requires  inspection  of  third  stage 
turbine  stator  assemblies  to  determine 
the  acceptability  of  the  irmer  seal 
supports,  and  replacement,  if  necessary, 
with  serviceable  assemblies.  The  actions 
are  required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
C3ui;e  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunily 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 


supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  .AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspec;ts  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  repKjrt  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commcnters  wishing  the  F.\A  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-ANE-80."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  un,safe  condition  in  aircraft. 
and  is  not  a  "significant  regulaton,- 
action"  under  Executive  Order  12866. 

It  has  been  determined  hirther  that 
this  action  involves  an  emergency 
regulation  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034. 
Februar>-  26,  1979).  If  if  is  determined 
that  this  emergency  regulation 
otherwi.se  would  be  significant  under 
DOT  Regulatory'  Policies  and 
Procedures,  a  final  regulator}-  evaluation 
will  be  prepared  and  placed  in  the  Rules 
Docket,  A  copy  of  it.  if  filed,  may  be 
obtained  from  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
.safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  i\mendment 

Accordingly,  pursuant  to  the 
.'juthorify  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
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Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App   1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11. B9. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-0»-08  Allied-Signal  Inc..  Garrett  Engine 
Division:  Amendment  39-8897.  Docket 
93-ANE-80. 

Applicability:  Allied-Signal  Inc.,  Garrett 
Engine  Division,  Model  TPE331-1,  -2,  -2L'A. 
-3U.  -3UW,  -5,  -5A,  -6,  and  S\  turboprop 
and  Model  TSE331-3U  turboshaft  engines 
incorporating  third  stage  stator  turbine 
assemblies.  Part  Number  (P/N)  86837*-3. 
repaired  at  the  Garrett  General  Aviation 
Service  Division  (GGASD)  facility  in 
Phoenix.  Arizona,  between  November  1988 
ar.d  May  1991.  and  identified  by  serial 
numbers  listed  in  AliiedSignal  Aerospace 
.Alert  Service  Bulletin  (ASB)  No.  TPE331- 
A72-0906,  dated  October  15.  1993.  These 
engines  are  installed  on  but  not  limited  to 
Mitsubishi  MU-2B  series  (MU-2  series); 
Construcciones  Aeronauticas.  S.A.  (CASA) 
C-212  series:  Fairchild  S.\226  series 
(Swearingen  Merlin  and  Metro  series):  Prop- 
lets,  Inc.  Model  400;  Twin  Commander  680 
and  690  (letprop  Commander).  Rockwell 
Commander  S-2R,  Shorts  Brothers  and 
Harland,  Ltd.  SC7  (Skyvan).  Dornier  228 
series.  Beech  18  and  45  series  and  Models 
JKB-6,  3N.  3NM,  3TM,  and  BlOO.  Pilatus  PC- 
6  series  (Fairchild  Porter,  Peacemaker).  De 
Havilland  Model  DH  104  series  7.\XC  (Dove), 
and  Ayres  S-2R  series  airplanes;  and 
Sikorsky  S-55  series  helicopters. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  uncontained  failure  of  the 
third  stage  turbine  wheel,  accomplish  the 
following: 

(a)  Inspect  suspect  third  stage  turbine 
stator  assemblies.  P/N  868379-3,  and  replace, 
if  necessary,  with  serviceable  assemblies,  in 
accordance  with  the  Accomplishment 
Instructions  of  AliiedSignal  Aerospace  .ASB 
No.  TPE331-A72-0906,  dated  October  15, 
1993,  and  the  following  schedule: 


Third  stage  tur- 
bine stator  cy- 
cles in  service 
since  repair  by 
GGASD 


900  or  more  cy- 
cles. 


Inspection  schedule 


Third  stage  tur- 

bine stator  cy- 

cles in  service 

Inspection  schedule 

since  repair  by 

GGASD 

450  to  899  cy- 

Within 150  cycles  in  serv- 

cles. 

ice    after    the    effective 

date  of  ttiis  AD,  but  not 

to  exceed  950  cycles  in 

service  since  repair  by 

GGASD. 

Less  than  450 

Prior  to  accumulating  600 

cycles. 

cycles   in   service   since 

repair  by  GGASD. 

Note:  The  FA.A  has  determined  that 
cracking  of  third  stage  turbine  stator 
assemblies  is  related  to  operating  cycles, 
rather  than  operating  hours. 

(b)  If  cycles  cannot  be  determined, 
calculate  cycles  by  multiplying  third  stage 
turbine  stator  assembly  hours  time  in  service 
by  1.5. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  compliance  time 
that  provides  an  acceptable  level  of  safety 
may  be  used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Los  Angeles  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Los  Angeles 
Aircraft  Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  inspection,  and  replacement,  if 
necessary,  of  the  third  stage  turbine  stator 
assembly,  shall  be  accomplished  in 
accordance  with  the  following  ASB,  which 
also  identifies  third  stage  turbine  stator 
assemblies,  P/N  868379-3,  repaired  at 
GGASD  between  November  1988  and  May 
1991,  by  serial  number: 


Document  No. 

Pages 

Date 

AliiedSignal  Aero- 

1-10 

Oct.  15.  1993. 

space  ASB  No. 

TPE331-A72- 

0906. 

Total  pages:  10. 

Within  50  cycles  in  service 
after  the  etfectve  date  of 
this  AD 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  AliiedSignal.  Inc.. 
.\viation  Services  Division,  Data 
Distribution  Dept.  64-3/2102-IM.  P.O. 
Box  29003,  Phoenix,  AZ  85038-9003. 
Copies  may  be  inspected  at  the  FAA. 
New  England  Region.  Office  of  the 
Assistant  Chief  Counsel.  12  New 
England  Executive  Park,  Burlington. 
MA;  or  at  the  Office  of  the  Federal 


Register,  800  North  Capitol  Street  NW., 
suite  700,  Washington,  DC. 

(f)  This  amendment  becomes  effective 
on  May  20.  1994. 

Issued  in  Burlington.  Massachusetts,  on 
April  19,  1994. 

Jay  J.  Pardee, 

Manager.  Engine  and  Propeller  Directorate. 

Aircraft  Certification  Service. 

IFR  Doc.  94-10365  Filed  5-4-94;  8:45  am) 

BILUNG  CODE  4910-13-P 


14  CFR  Part  39 

[Docket  No.  92-NM-157-AD;  Amend.Tient 
39-8893;  AD  94-09-05] 

Airworthiness  Directives;  de  Havillard, 
Inc.,  Model  DHC-7  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  de  Havilland 
Model  DHC-7  series  airplanes,  that 
requires  a  one-time  inspection  to  assess 
the  adequacy  of  the  clearance  between 
various  adapter  plates  and  seal  retaining 
angles  on  the  fuselage  side  access  panel, 
and  modification  of  both  the  forward 
and  rear  seal  retention  angles.  This 
amendment  is  prompted  by  reports  of 
incidents  involving  corrosion  and 
fatigue  cracking  in  commuter-class 
airplanes  that  are  approaching  or  have 
exceeded  their  economic  design  goal. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  degradation  of  the 
structural  capabilities  of  the  affected 
airplanes. 
DATES:  Effective  June  6.  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  6. 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  de  Havilland,  Inc.,  Garratt 
Boulevard.  Downsview,  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FA.\,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  room  202,  Valley  Stream,  New 
York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Sol 
Maroof,  Aerospace  Engineer,  Airframe 
Branch,  ANE-172.  FAA.  New  York 


Federal  Register  /  Vol.  59.  No.  86  /  Thursday.  May  5,  1994  /  Rules  and  Regulations  23137 


Airi-aft  Certification  Office,  181  South 
Franikhn  Avenue,  room  202,  Valley 
Stnifim,  New  York  11581;  telephone 
(51  j)  791-^)220;  fax  (516)  791-9024. 
SUPfJLEMENTARY  INFORMATION:  A 
pro :  osal  to  amend  part  39  of  the  Federal 
AviEtion  Regulations  to  include  an 
a;r\i  arthiness  directive  (.\D)  that  is 
apr !  icable  to  certain  de  Havilland 
Mo  :  i\  DHC-7  series  airplanes  was 
puHished  as  a  supplemental  notice  of 
pro  ]osed  rulemnking  (NPRM)  in  the 
Feci  sral  Register  on  January-  4,  1994  (59 
FR  2  56).  That  action  proposed  to  require 
a  oi  ( t-time  inspection  to  assess  the 
ade  ]  Liacy  of  the  clearance  between 
vari  [  us  adapter  plates  and  sea!  retaining 
ang  IS  on  the  fuselage  side  access  panel, 
and  nodification  of  both  the  forward 
and   ear  seal  retention  angles. 

Ir  ijerested  persons  ha\'e  been  afforded 
an  c  Jipcrtunity  to  participate  in  the 
mal  hg  of  this  amendment.  Due 
con  ijderation  has  been  given  to  the 
sinf  ife  comment  received. 

T  Js  commenfer  supports  the 
pro]  ipsed  rule. 

A  ler  careful  review  of  the  available 
date,  including  the  comment  noted 
abo^'^,  the  F.^.^  has  determined  that  air 
safe  y  ana  the  public  interest  require  the 
ado  )iion  of  the  rule  as  proposed. 

Tie  FAA  estimates  that  44  airplanes 
of  U.$.  registry-  will  be  affected  bv  this 
AD,  that  it  will  take  approximately  8 
u-or  ..hours  per  airplane  to  accomplish 
the  1  modifications  and  inspections,  and 
that  t  le  average  labor  rate  is  $55  per 
vvor :  hour.  Required  parts  will  be 
nomi  lal  in  cost.  Ba,';ed  on  these  figures, 
tlie  tcjtal  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $19,.lfi0.  or 
S44C  per  airplane. 

Tl «  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operjltor  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  10  operator  would  accomplish 
thoso  actions  in  the  future  if  this  AD 
wore  lot  adopted. 

Th«  regulations  adopted  herein  will 
not  1  iive  substantial  direct  effects  on  the 
Statu ,  on  the  relationship  between  the 
natici;ai  government  and  the  States,  or 
on  t}  (  distribution  of  power  and 
respc  i:  isibilities  among  the  various 
level)  of  government.  Therefore,  in 
acco;  ( lance  with  Executive  Order  12612, 
it  is  <  Jtermined  that  this  final  rule  does 
not  h  i  ve  sufficient  federalism 
impl  cations  to  warrant  the  preparation 
of  a  Fi  (deralism  Assessment. 

Fo  fihe  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regu  atory  Policies  and  Procedures  (44 


FR  11034.  February-  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft',  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adopiion  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-09-05  De  Havilland.  Inc.:  Amendmrnt 
39-8893.  Docket  92-NM-157-AD. 

Applicability:  Model  DHC-7  scrips 
airplanes  havi.ng  serial  nu.mbers  1  fhroujih  99 
inclusive,  certifiv^ated  in  any  categorv. 

Compliance:  Requi.'ed  as  indicated,  unless 
accomplished  previously. 

To  prevent  stnutiiral  failure,  accomplish 
the  following: 

(a)  For  airplanes  having  serial  numbers  1 
through  77  inclusive.  79  through  83 
inclusive.  85.  and  86:  Within  12  months  after 
the  effective  date  of  this  AD.  in.epect  the 
clearance  between  the  wing  forward  pick-up 
adapter  plates  and  the  sea!  retaining  antjie  on 
the  hiselage  side  access  panel  in  accordance 
with  de  Havilland  Ser\-ice  Bulletin  7-57-11. 
dated  December  17,  1982. 

(1 )  If  the  adapter  plates  are  undamaged  or 
if  scoring  on  t.he  adapter  plates  docs  not 
exceed  0.050  inch  in  depth,  prior  to  further 
flight,  accomplish  .Modification  7/2319  in 
accordance  with  the  service  bulletin. 

(2)  If  scoring  on  the  adapter  plates  is  equal 
fo  or  exceeds  0.050  inch  in  depth,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager.  New  York 
Aircraft  Certification  Office  (AGO).  AN'E-170, 
FAA.  Engine  and  Propeller  Directorate. 

(b)  For  airplanes  having  serial  numt)ers  1 
through  99  inclusive:  Within  12  months  after 
the  effective  date  of  this  AD,  inspect  the 
clearance  t)etu'een  the  rear  mounting  adapter 
plates  and  the  seal  retaining  angle  on  the 


fuselage  side  access  panel  in  accordance  wi'.S 
de  Havilland  Service  Bulletin  7-57-19.  d.itcd 
Fi^bruary  24.  1934. 

(1)  If  the  adapter  phws  are  undamag. d  .,,- 
if  scoring  on  the  adapter  plates  drx-s  not 
exceed  0.050  i.ich  in  di-pth.  prior  to  further 
r.ighf,  arcomplish  Mor]jfica:ion  7/2355  i.i 
accordance  with  the  service  bulletin. 

(2)  If  scoring  on  the  tdaptcr  plates  is  eqj;  ! 
to  or  exceeds  0  050  i.nch  in  depth,  prior  f:) 
further  flight,  repdir  ir.  accfrdance  with  a 
methfd  approved  by  the  Mancgrr.  New  York 
ACQ,  ANE-170.  FAA.  Engine  and  Pn.p.ii.  r 
Directorate. 

(c)  An  alternative  method  of  compliant  e  cr 
adijstT:ient  of  the  compliance  tim.e  that 
providei  an  acceptable  level  of  saftt\  mav  b«« 
us.'d  if  approved  hy  the  Man.iger.  New  York 
ACO.  Ar^E-170.  FAA.  Engine  and  Propeller 
Directorate.  Op<;rators  shail  submit  thnjr 
rcqu.'sts  throuph  an  appropriate  r.\A 
Principal  Maintenonce  Inspector,  who  r.iiv 
add  comments  and  then  send  it  to  the 
M.in.')Rer,  New  York  ACO. 

Note:  information  concerning  the  existir.ce 
of  approved  alfrn.j'ive  methods  of 
compliance  with  this  AD.  if  any.  ma%  be 
obtained  from  the  New  Y'ork  ACO. 

(d)  Special  flight  permits  may  be  i<sued  in 
liccordanrc  with  Federal  Aviation 
Rfguliitions  (FAR)  21.197  and  21. 199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  inspections  and  modifications  sh.ill 
1)6  done  in  accordance  with  de  Haviliand 
.Service  Bulletin  7-57-11.  dated  Dccem.bcr 
17.  1982.  and  de  Havilland  Service  Bulletin 
7-57-19.  dated  February  24.  1984.  This 
incorporation  by  reference  was  approved  b\ 
the  Dirtictor  of  the  Federal  Register  in 
accordance  with  5  L'.S.C.  552(a)  and  1  CFR 
Part  51,  Copies  may  be  obtained  from  de 
Havilland,  Inc.,  Garratt  Btjulevard. 
Downsview,  Ontario  .M3K  1 Y5.  Canada 
Copies  m.-y  be  inspected  at  the  F.AA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington;  or  at  the 
F.\A,  Engine  and  Prup-'ller  Directorate.  Nt-w 
York  Aircraft  Certification  Office,  181  South 
FrankKn  .Avenue.  Room  202,  Valley  Stream. 
New  York:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW..  suite 
700.  \Vashington.  DC. 

(0  This  amendment  becomes  effective  on 
I;:ne6,  19«4. 

Issued  in  Ronton.  Washington,  en  April  18. 
1994. 

DarrcU  M.  Pederson,  Acting  Manager. 

Transport  Airplane  Directonitc.  Aircraft 

Certification  Senice. 

[FR  Doc.  94-9730  Filed  5-4-94;  8:45  am| 

BILUNG  CODE  4810-13-U 
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14CFRPart39 

[Docket  No.  93-ANE-04;  Amendment  39- 
8877;  AD  94-08-05] 

Airworthiness  Directives;  General 
Electric  Company  CF6  Series  Turbofan 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
apphcable  to  General  Electric  Company 
(GE)  CF6-45/-50  series  turbofan 
engines,  that  requires  installation  of  a 
fan  stator  case  stiffening  ring  assembly, 
and  a  new  stage  one  fan  shroud.  This 
amendment  is  prompted  by  a  report  of 
an  uncontained  stage  one  fan  blade 
failure,  which  resulted  in  an  inflight 
engine  shutdown,  and  damage  to  the 
aircraft.  The  actions  specified  by  this 
AD  are  intended  to  prevent  an 
uncontained  stage  one  fan  blade  failure, 
which  can  result  in  an  inflight  engine 
shutdown,  and  damage  to  the  aircraft. 
DATES:  Effective  July  5.  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Diret  tor 
of  the  Federal  Register  as  of  July  5,  1994. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  General  Electric  Aircraft  Engines, 
CF6  Distribution  Clerk,  Room  132.  Ill 
Merchant  Street,  Cincinnati,  OH  45246. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park.  Burlington, 
MA;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  N\V., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Ganley,  Aerospace  Engineer, 
Engine  Certification  Office,  F.^A,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299,  telephone  (617) 238-7138; 
fax  (617)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  General  Electric  Company 
(GE)  CF6— 45/-50  series  turbofan  engines 
was  published  in  the  Federal  Register 
on  January  11,  1994  (59  FR  1503).  That 
action  proposed  to  require  installation 
of  a  fan  stator  case  stiffening  ring 
assembly  and  a  new  stage  one  fan 
shroud,  which  will  result  in  reduced 
running  clearances,  and  lower  fan  blade 
stresses.  The  compliance  end  date  of 
December  31,  1996,  ensures  timely 


compliance  without  forced  engine 
removals  based  on  hardware 
availability.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  GE  CF6-50  Service 
Bulletin  (SB)  No.  72-573,  Revision  5, 
dated  September  15,  1981. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  support  the  rule  as 
proposed. 

One  commenter  states  that  the 
compliance  end-date  of  August  31, 
1995.  in  compliance  p-3ragraph  (a)  of  the 
proposed  rule  should  be  extended  to 
December  31,  1996,  in  order  to  avoid 
forced  engine  removals.  The  Federal 
Aviation  Administration  (FAA)  concurs. 
The  F.^A  has  determined  that  flight 
safety  will  not  be  compromised  by 
extending  the  compliance  end-date  to 
December  31,  1996.  The  final  rule  has 
been  changed  accordingly. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

There  are  approximately  67  GE  CF6- 
45/-50  series  turbofan  engines  of  the 
affected  design  in  the  worldwide  Heet. 
The  FAA  has  been  advised  by  the 
manufacturer  that  there  are  no  engines 
on  U.S.  registered  aircraft  that  would  be 
affected  by  this  AD.  However,  should  an 
affected  engine  be  imported  on  an 
aircraft  and  placed  on  the  U.S.  registry 
in  the  future,  it  would  take 
approximately  48  work  hours  to 
accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Requi-ed  parts  will  cost 
approximately  $9,360  per  engine.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  is  estimated  to  be  $12,000  per 
engine. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 


Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  App.  1354(a).  1421 
and  1423:  49  L'.S.C.  106(g);  and  14  CFR 
11.89 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-08-05  General  Electric  Company: 

Amtrndment  39-8877.  Docket  93-A.NE- 
04. 

Applicability:  General  Electric  Company 
(GE)  CF6-45/-50  series  turtxifan  engines 
installed  on,  but  not  limited  to.  Airbus  .^300 
series,  Boeing  747  series,  and  McDonnell 
Douglas  DC-10  series  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  uncontained  stage  one  tan  , 
blade  failure,  which  can  result  in  inflight 
engine  shutdown,  and  damage  to  the  aircraft, 
accomplish  the  following: 

(a)  For  engines  that  have  not  boen  modified 
in  accordance  with  any  revision  level  of  GE 
CF6-50  Ser\'ice  Bulletin  (SB)  No.  72-573, 
prior  to  the  effective  date  of  this  AD.  install 

a  fan  stator  case  stiffening  ring  assembly  and 
stage  one  fan  shroud,  in  accordance  with  GE 
CF6-50  SB  No.  72-573,  Revision  5,  dated 
September  15.  1981.  by  December  31.  1996. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 
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Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
Certification  Office. 


(t)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 


(d)  The  modification  shall  be  done  in 
accordance  with  the  following  service 
bulletin: 


Document  No. 


C$E  CF6-60  SB  No.  72-573 
Total  Pages;  17. 


Pages 


1-17 


Revision 


Date 


Sept  15.  1981. 


This  incorporation  by  reference  was 
ipproved  by  the  Director  of  the  Federal 
Register  in  ac-cordance  with  5  U.S.C  552(a) 
end  1  CFR  part  51.  Copies  may  be  obtained 
from  General  Electric  Aircraft  Engines.  CF6 
Distribution  Clerk,  Room  132.  Ill  Merchant 
Street.  Qncinnati.  OH  45246.  Copies  may  be 
inspected  at  the  FAA.  New  England  Region, 
Office  of  the  Assistant  Chief  Counsel,  1 2  New 
England  Executive  Park,  Burlington,  MA;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC 

I    (e)  This  amendment  becomes  effective  on 
Ittly  5,  1994 

I   Issued  in  Burlington,  Massachusetts,  on 
Kpril  5.  1994. 

fay  ].  Pardee. 

Slanager,  Engine  and  Propeller  Directorate. 

Aircraft  Certification  Service. 

|FR  Doc.  94-9002  Filed  5-4-94;  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  93-ANE-41;  Aniendment  39- 
8907;  AD  94-09-18] 

Airworthiness  Directives;  Ger>eral 
Electric  Company;  CF6  Series 
Turbofan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACrnON:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  General  Electric  Company 
(GE)  CF6-6/-45/-50  series  turbofan 
engines,  that  requires  an  inspection  for 
cracks  in  the  stage  1  high  pressure 
turbine  (HPT)  disk  rim  bolt  holes,  and 
siege  2  HPT  disk  rim  and  inner  bolt 
holes;  and  replacement,  if  necessary, 
with  serviceable  parts.  This  amendment 
is  prompted  by  a  report  of  an 
uncontained  stage  1  HPT  disk  failure 
which  resulted  in  an  aborted  takeoff. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  an  uncontained 
stage  1  or  stage  2  HPT  disk  failure, 
which  could  result  in  an  inflight  engine 
shutdown,  rejec:ted  takeoff,  or  damage  to 
the  aircraft. 
DATES:  Effective  June  6,  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 


of  the  Federal  Register  as  of  June  6. 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  General  Electric  Aircraft  Engines. 
CF6  Distribution  Clerk,  room  132.  Ill 
Merchant  Street.  Qncinnatl.  OH  45246. 
This  information  may  be  e.xamined  at 
the  Federal  Aviation  Administration 
(FAA),  New  England  Region.  Office  of 
the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park.  Burlington, 
MA;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street  N\V.. 
suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Ganley.  Aerospace  Engineer. 
Engine  Certification  Office.  FAA,  Engine 
and  Prooeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617) 238-7138; 
fax  (617)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  General  Electric  Company 
(GE)  CF6-6/-^5/-50  series  turbofan 
engines  was  published  as  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  October  19, 1993 
(58  FR  53893).  That  action  proposed  to 
require  an  eddy  current  inspection  for 
cracks  in  the  stage  1  high  pressure 
turbine  (HPF)  disk  rim  bolt  holes,  and 
stage  2  HPT  disk  rim  and  inner  bolt 
holes;  and  replacement,  if  nece.ssary. 
with  serviceable  parts.  The  inspection, 
and  replacement,  if  necessary,  would  be 
performed  in  accordance  with  GE  CF6- 
6  Ser\  ice  Bulletin  (SB)  No.  72-1002. 
dated  February  12.  1993;  CF6-6  SB  No. 
72-1003,  Revision  1,  dated  June  17, 
1993;  CF6-50  SB  No.  72-1057,  Revision 
1,  dated  June  17,  1993;  and  CF6-50  SB 
No.  72-1059,  dated  February  12,  1993. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the  rule  as 
proposed. 

One  commenter  .states  that  the 
compliance  end-date  of  February  28, 
1994,  in  compliance  paragraph  0))(6)  of 
the  proposed  rule  should  be  replaced  by 


1,000  cycles  in  sur\'ice  (CIS)  after  the 
effective  date  of  this  AD,  in  order  to 
avoid  forced  engine  removals.  The  FAA 
concurs.  This  change  is  consistent  with 
the  results  of  the  failure  analysis 
performed  by  the  manufacturer,  and  is 
supported  by  the  positive  inspection 
results  to  date.  This  final  rule  has  been 
revised  accordingly. 

One  commenter  states  that  the 
compliance  end-date  of  February  28. 
1994,  in  compliance  paragraph  (b)(6)  of 
the  proposed  rule  should  be  extended  to 
one  year  after  the  effective  date  of  this 
AD.  in  order  to  avoid  forced  engine 
removals.  The  FAA  concurs  in  part.  The 
FAA  agrees  that  the  current  compliance 
end-date  may  cause  forced  engine 
removals;  however,  an  extension  of  this 
date  alone  may  still  cause  an  undue 
burden  on  low  cycle/low  time  operators. 
A  cyclic  definition  in  lieu  of  a 
compliance  end-date  will  help  alleviate 
this  potential  problem.  The 
manufacturer  has  informed  the  FAA 
that  a  typical  operator  accumulates 
approximately  1,000  CIS  in  one  year. 
This  change  is  consistent  with  the 
resuhs  of  the  failure  analysis  performed 
by  the  manufacturer,  and  is  supported 
by  the  positive  inspection  results  to 
date.  Therefore,  the  compliance  end- 
date  of  Febniary  28,  1994,  in  paragraph 
(bM6)  in  the  proposed  rule  has  been 
replaced  in  this  final  rule  by  1.000  CIS 
after  the  effective  date  of  this  AD. 

Two  commenters  state  that  the 
compliance  end-date  of  May  31,  1994, 
in  compliance  paragraph  (a)(1)  and 
(a)(2)  should  be  removed,  and  4,500 
cycles  since  new  (CSN)  should  be 
replaced  by  5,400  CSN  to  avoid  forced 
engine  removals.  The  FAA  concurs. 
This  change  is  consistent  with  the 
results  of  the  failure  analysis  performed 
by  the  manufacturer,  and  is  supported 
by  the  positive  inspection  results  to 
date.  This  final  rule  has  been  revised 
accordingly. 

Two  commenters  state  that  the 
compliance  end-date  of  May  31.  1994, 
in  compliance  paragraph'(a)(3)  should 
be  replaced  by  1,400  CIS  after  the 
effective  date  of  this  AD  to  avoid  fort  ed 
engine  removals.  The  FAA  concurs. 
This  change  is  consistent  with  the 
results  of  the  failure  analysis  performed 
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by  the  manufacturer,  and  is  supported 
by  the  positive  inspection  results  to 
dote.  This  final  rule  has  been  revi.sed 
accordingly. 

Two  commcnters  state  that  the 
compliance  end-date  of  February  28. 
1994.  in  compliance  paragraphs  (a)(4)(i) 
and  {a)(4)(ii)  should  be  removed,  3.500 
CSN  should  be  replaced  by  4,500  CSN. 
and  3,000  CSN  should  be  replaced  by 
3.500  CSN  to  avoid  forced  engine 
removals.  The  FAA  concurs  in  part.  The 
FAA  agrees  that  the  current  compliance 
end-date  may  cause  forced  engine 
removals,  but  the  proposed  CSN 
changes  are  not  consistent  with  thu 
results  of  the  failure  analysis  performed 
by  the  manufacturer.  The  results  of  this 
analysis  suggest  that  3.500  CSN  can  be 
changed  to  4,000  CSN;  however.  3.000 
CSN  can  not  be  changed.  This  final  rule 
has  been  revised  accordingly. 

Two  commenters  state  tnat  the 
compliance  end-date  of  February  28. 
1994,  in  compliance  paragraph  (a)(4)(iii) 
should  be  replaced  by  1,000  CIS  after 
the  effective  date  of  this  AD.  and  3,000 
CSN  should  be  replaced  by  3,500  CSN 
to  avoid  forced  engine  removals.  The 
FAA  concurs  in  part.  The  FAA  agrees 
that  the  current  compliance  end-date 
may  cause  forced  engine  removals,  but 
the  proposed  CSN  change  is  not 
con.sistent  with  the  results  of  the  failure 
analysis  p>erformed  by  the  manufacturer. 
The  results  of  this  analysis  suggest  that 
3.000  CSN  can  not  be  changed.  This 
final  rule  has  been  revised  accordingly. 

One  commenter  states  that  the 
compliance  end-date  of  May  31.  1994. 
in  compliance  paragraphs  (a)(5)(i)  and 
(a)(5)(ii)  should  be  removed,  and  4,500 
CSN  should  be  replaced  by  6,000  CSN 
to  avoid  forced  engine  removals.  The 
FAA  concurs  in  part.  The  FAA  agrees 
that  the  current  compliance  end-date 
may  cause  forced  engine  removals,  but 
the  proposed  CSN  change  is  not 
consistent  with  the  results  of  the  failure 
analysis  performed  by  the  manufacturer. 
The  results  of  this  analysis  suggest  that 
4.500  CSN  can  be  changed  to  5,400 
CSN.  The  final  rule  has  been  revised 
accordingly. 

One  commenter  states  that  the 
compliance  end-date  of  May  31.  1994, 
in  compliance  paragraph  (a){5)(iii) 
should  be  replaced  by  2,000  CIS  after 
the  effective  date  of  this  AD  to  avoid 
forced  engine  removals.  The  FAA 
concurs  in  part.  The  FAA  agrees  that  the 
current  compliance  end-date  may  cause 
forced  engine  removals,  but  the 
proposed  CIS  «  not  consistent  with  the 
results  of  this  failure  analysis  performed 
by  the  manufacturer.  The  results  of  this 
analysis  suggest  that  1,400  CIS  is 
appropriate.  This  final  rule  has  been 
revised  accordingly. 


Although  no  comments  were  rtH:eivfcd 
regarding  compliance  paragraphs  (b)(1) 
to  (b)(5).  the  FAA  has  changed  these 
paragraphs  to  be  consistent  with  the     • 
corresponding  paragraphs  in  paragraph 
(a)  of  this  final  rule. 

The  economic  analysis  section  of  the 
proposed  rule  assumed  that  all 
inspected  disks  would  require 
replacement.  The  manufacturer  has 
informed  the  FA>\  that  this  assumption 
is  overly  conservative  based  on  analysis 
and  inspection  results  to  date,  and  that 
only  approximately  2%  of  the  inspected 
disks  will  require  replacement.  The  2% 
figure  translates  to  approximately  10 
disks  installed  on  aircraft  of  U.S. 
registry.  The  economic  analysis  section 
of  this  final  rule  has  been  revised 
accordingly. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  650  GE  CF6- 
6/— 45/-50  series  turbofan  engines  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  500  engines 
installed  on  aircraft  of  U.S.  registry  will 
be  affected  by  this  AD,  that  it  will  take 
approximately  108  work  hours  per 
engine  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
will  cost  approximately  $77,314  per 
engine.  Based  on  these  figures,  and 
assuming  that  10  of  the  inspected  disks 
will  require  replacement,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $3,743,140. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  or  Subjects  inl4  CFR  Part  39 

Air  Transportation,  Aircraft.  Aviation 
Safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  13.S4fa).  1421 
and  1423;  49  U.S  C  106(k);  and  14  CFR 
1189. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-09-18  General  Electric  Company; 

Amendment  39-6907.  Docket  93  -ANE- 
41 

Applicability:  Genern]  Electric  Company 
(GE)  CF6-6/  -45/-50  series  turbofan  engines 
installed  on  but  not  limited  to  Airbus  A300 
series,  Boeing  747  series,  and  McDonnell 
Douglas  DC-10  series  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  uncontained  stage  1  or  stage 
2  high  pressure  turbine  (HPT)  disk  failure, 
which  could  result  in  an  inflight  engine 
shutdown,  rejected  takeoff,  or  damage  to  the 
aircraft,  accomplish  the  following: 

(a)  Eddy  current  inspect  (ECI)  stage  1  and 
stage  2  HPT  disks  for  cracks  in  accordance 
with  the  Accomplishment  Instructions  of  GE 
CF6-6  Service  Bulletin  (SB)  No.  72-1002, 
dated  February  12. 1993.  and  CF6-6  SB  No. 
72-1003,  Revision  1,  dated  June  17,  1993,  as 
follows: 

(1)  For  GE  CF6-6  series  stage  1  HPT  disks. 
Part  Numbers  (P/N)  9137M40P01  and 
9687M39P07.  with  serial  numtxirs  (S/N) 
listed  in  Appendix  I  or  II  of  GE  CF6-6  SB  No. 
72-1002,  dated  February  12. 1993.  which 
have  accumulated  less  than  2,500  cycles 
since  new  (CSN)  on  the  effective  date  of  this 
airworthiness  directive  (AD).  ECI  the  rim  bolt 
holes  at  the  next  engine  shop  visit  after 
accumulating  2,500  CSN,  but  not  to  exceed 
5.400  CSN. 

(2)  For  GE  CF6-6  series  stage  1  HPT  disks, 
P/N  9137M40P01  and  9687M39P07.  with  S/ 
N  listed  in  Appendix  I  or  II  or  GE  CF6-6  SB 
No.  72-1002,  dated  February  12, 1993.  which 
have  accumulated  2,500  CSN  or  more,  but 
less  than  4,000  CSN  on  the  eflective  date  of 
this  AD,  EQ  the  rim  bolt  holes  at  the  next 
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« r  gine  shop  visit,  but  not  to  excet-ii  5.400 
CIN. 

(3)  For  GE  CFf>-6  series  stage  1  HPT  disks. 
I  iN  9137M40P01  and  9687M39P07.  with  S/ 
H  listed  in  Appnndix  I  or  II  of  GE  CF6-6  SB 
fi  >.  72-1002.  datpd  Fehrjarv  12.  1993.  which 
\  4ve  atcuniulnted  4,000  CSN  or  more  on  the 
effective  date  of  this  .AD.  ECI  the  rim  bolt 

J  (lies  at  the  next  engine  shop  visit,  or  prior 
t:  accumuhtting  1.400  cycles  in  service  (CIS) 
i  f  er  the  effective  date  of  this  AD.  whichever 
c<cars  earlier. 

(4)  For  GE  CF6-«  .series  stage  2  HIT  disks. 

1  /  N  9084M52P02  and  9084M52P05.  with 

;  -  N  listed  in  Appendix  I  or  II  of  GE  CF&-6 
;  II  No.  72-1003,  Revision  1.  dated  June  17. 
1S93.  which  have  not  accomplished  the  inr:fr 
i  c  It  hole  ECI  prior  to  the  effective  date  of  this 
/-D  in  acciird.in.'e  with  GE  CFG-6  Shop 
Hjanual.  CEK  92(>6,  Chapter  72-53-04. 
sccomphsh  the  following; 
[i)  For  disks  which  have 
1 1  }n  2.000  CSN  on  the  effective  date  of  this 
>   ),  E(]I  the  rim  and  inner  bc>lt  holes  at  the 
r  t  xl  engine  shop  visit  after  accumulating 

2 .  )00  CSN.  but  r!(;t  to  exceed  4.CO0  CSN. 
;ii)  For  disks  whic  h  have  accu.T.ulated 

J  .  KX)  CSN  or  more,  but  less  lh?.n  3.000  CSN 
c  t  the  effective  date  of  this  AD.  ECJ  the  riri 
a  r  d  inrrer  bolt  holes  at  the  next  engine  shrp 
\!  .it.  but  not  III  exceed  4.0(K)Ci?.N. 

iiii)  For  disks  which  have  accumulated 

3 .  too  CS.S  or  more  on  the  effective  date  of 

1 1  s  AD.  ECI  the  rim  ard  inner  bc'lt  holes  at 
1 1 ;  next  e.igine  shop  visit,  or  prior  to 
a  :  :umulating  1.000  CIS  after  the  effective 
c  i  (e  of  this  .'\D.  whichever  occurs  earlier. 

5)  For  GE  CF6-6  series  stage  2  HPT  disks. 
F/M  90H4M52P0:'  and  9084M52PC5,  with 
5  /  Si  list.-d  in  Appendix  I  or  !1  of  GF  CFft-b 
51  No.  72-1003.  Revision  1.  dated  )une  17. 
1;93,  which  have  accomplished  the  inner 
br  It  hole  ECi  pric;  to  the  effective  d<-.te  of  this 
/  1 )  in  accordance  wiih  GE  CFfr-6  Shop 
M  mual.  GEK  92()6.  Chapter  72-53-04.  and 
rtt  found  cracked,  accomplish  the  following 

i)  For  disks  which  have  accumulated  less 
tl  I  m  2.000  («SN  on  the  effective  dale  of  this 
/  I ),  ECI  the  rim  and  inner  bolt  holes  at  the 
DE  Kt  engine  shop  \  isit  after  accumulating 
.2  I  00  CSN.  but  not  to  exceed  5  400  CSN. 

ii)  For  disks  which  have  accumulated 

2  (  00  CSN  or  more,  but  less  than  4.000  CSN 
0  3  the  effective  date  of  this  AD.  ECI  the  rim 
a  1  i  inner  boll  holes  at  the  next  engine  shc^p 
V  I  it.  prior  to  accumulating  4.500  CSN.  but 
n:  t  to  exceed  5.400  CSN. 

iii)  For  disks  which  ha\e  accumulated 
4  900  CSN  or  more  on  the  effective  date  of 
fllis  AD.  ECI  the  rim  and  inner  bolt  holes  at 
the  next  engine  shop  visit,  or  prior  to 
atcumulating  1.400  CIS  after  the  effective 
dale  of  this  AD,  whichever  occurs  earlier. 

(6)  GE  CF6-6  series  stage  1  HPT  disks 
referenced  in  paragraphs  (a)(1),  (a)(2),  and 
(aX3)  of  this  AD,  that  have  been  inspwted  by 
EQ  in  accordance  with  the  procedures 
outlined  in  GE  CF6-6  All  Operators  Wire 
(AOW)  92-6-09.  dated  .September  24.  1992. 


or  GE  CF&-6  Engine  Shop  Manual.  GEK 
9266.  Chapter  72-53-03.  prior  to  the  efftKrtive 
date  of  this  AD,  and  whose  CSN  at  the  time 
of  inspection  was  2,500  or  more,  already 
meet  the  inspection  requirements  of 
paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of  this  AD. 

(7)GE  CF6-6  series  stage  2  HPT  disks 
referenced  in  paragraphs  (a)(4)  and  [a)(5)  of 
this  AD,  that  have  [.ei'.n  inspected  by  ECI  in 
accordance  with  the  procedures  outlined  in 
GE  CFb-6  AOW  92-6-09.  dated  September 
24,  1992;  GE  CT6-6  SB  No.  72-1003.  dated 
February  12.  1993;  orGECF6-6  Engine  Shop 
Manual.  GEK  9266,  Chapter  72-53-04.  prior 
to  the  effective  date  of  this  AD.  and  whose 
CSN  at  the  time  of  inspection  was  2.0CX)  or 
rtiore.  already  meet  the  inspection 
requirements  of  paragraphs  (a)(4)  and  (a)(5) 
(f  this  AD. 

(b)  ECI  st;ige  1  and  stage  2  HPT  disks  for 
crack.-,  in  accordance  with  the 
Accomplishment  Instructions  of  GE  CT6-50 
SB  No.  72-1057,  Revision  1.  dated  June  17. 
1993.  and  CFb-50  SB  No.  72-10.'-.9.  dated 
Febniary  12.  1993,  as  follows: 

( i)  For  ( .E  CF6-^5/-50  scries  stage  1  HPT 
disks.  P/N  9283M31P02.  9283,M55P04.  and 
92S3M55P05.  with  S/N  listed  in  Appendix  I. 
Her  in  of  GE  CF6-.50  SB  No.  72-1050.  dated 
February  12.  1993.  which  have  «ccumu!a;ed 
less  t.'mn  2.500  CSN  on  the  effective  &^'p  of 
this  AD.  ECI  the  rim  bf)lt  boles  at  the  next 
engine  shop  visit  after  accumulating  2.500 
CSN.  but  not  to  exceed  5.400  CSN. 

(2)  For  GE  CF6-45/-50  series  stage  1  HIT 
riifks.  P,N  92H3M31P02.  9283M55i'(>4.  and 
928:;M.')5P05,  with  S'N  listed  in  Appendix  1. 
n.  or  III  nf  GE  CF6-50  SB  No.  72-1059  dated 
Fth.u.ary  12.  1993.  which  have  accumulated 
2.500  CSN  or  more,  but  less  than  4.000  CSN 
on  the  effective  date  of  this  AD,  ECI  the  rim 
b<jlt  boles  at  the  next  engine  shop  vi  .it.  but 
no!  to  exceed  5.400  CSN. 

[?)  For  (]E  (J'6-^5/-.50  series  stage  1  HIT 
disks  P'N  9283M31PC2.  9233M55P04.  and 
9V33M,--I"05.  with  S/N  listed  in  Appendix  I. 
11.  or  III  of  GE  CF6-50  .SB  No.  72-1059.  dated 
February  12.  1993.  which  have  accumulated 
4.000 C.SN  or  more  <m  the  effective  date  of 
this  AD.  ECI  the  rim  bolt  holes  at  the  next 
engir.e  shop  visit,  or  prior  to  accumulating 
1 .400  CIS  after  the  effective  date  of  this  AD. 
whichever  occurs  earlier. 

(4)  For  GE  CF6-45/-50  series  st.tgc  2  HPT 
d.sks.  P  N  9045M35P18  and  1474M49P06. 
with  .S/N  li.sted  in  the  Appendix  of  GE  CTfr- 
50  SB  No.  72-1057.  Revision  1,  dated  |une 
17.  1993.  which  have  accumulated  less  than 
2.000  CSN  on  the  effective  date  of  this  AD. 
EQ  the  rim  and  inner  boll  holes  at  the  next 
engine  shop  visit  after  accumulating  2.000 
CSN.  but  not  to  exceed  4,000  CSN, 

(5)  For  GE  CF6-45/-50  series  stage  2  HPT 
disks,  P/N  9045M35P18  and  1474M49P06, 
with  S/N  listed  in  the  Appendix  of  GE  CF6- 
50  SB  No  72-1057,  Revision  1,  dated  )une 
17,  1993,  which  have  acc-umulatcd  2,000 
CSN  or  more,  but  less  than  3.000  CSN  on  the 
effective  date  of  this  AD.  EQ  the  rim  bolt 


holes  at  the  next  engine  shop  visit,  but  not 
to  exce«;d  4.000  C_SN. 

(6)  For  GE  CF6-45/-50  series  stage  2  HPT 
disks,  P/N  9045M35P18  and  1474M49P06. 
with  S/N  listed  in  the  Appendix  of  GE  CF6- 
50  SB  No.  72-1057.  Revision  1.  dated  lune 
17,  1993.  which  have  accumulated  3,000 
CSN  or  more  on  the  effective  date  of  this  AD, 
EQ  the  rim  and  inner  bolt  holes  at  the  next 
engine  shop  visit,  or  prior  to  accumulating 
1.000  CIS  after  the  effective  date  of  this  AD. 
whichever  occurs  earlier. 

(7)  GE  CF6-45/-50  series  stage  1  HPT  disks 
referenced  in  paragraphs  (b)!l).  (bl(2).  and 
(b)(3)  of  this  AD,  that  have  been  inspected  bv 
EQ  in  accordance  with  the  procedures 
outlined  in  GE  CF6-50  AOW  92-50-15, 
dated  September  24.  1992.  or  GE  CF6-50 
E.ngine  Task  Numbered  Shop  Manual  GEK 
50481.  Chapter  72-53-03,  prior  to  the 
effective  date  of  this  AD,  and  whose  CSN  nl 
the  time  of  insp.x:tion  was  2.500  or  more, 
already  meet  the  inspection  requirements  of 
paragraphs  {b)(l).  (b)(2).  and  {b)(3)  of  this  aD 

(8)  GE  CF6-45/-50  series  st.2ge  2  HPT  disks 
n-ferenced  in  paragraphs  (b)(4)!^  (b)(5).  and 
(b)(6)  of  this  AD.  that  have  b>ern  insp»xied  bv 
ECI  in  accordance  with  the  procedun-s 
outlined  in  GE  CF6-50  AOW  92-50-15. 
dated  .September  24.  1992;  GE  CFb-50  SB  No 
72-1057.  dated  Februar.  12.  1993.  or  GE 
CF6-50  Engine  Task  Numlxrred  Sh;>p 
Manual.  GEK  50481.  Chripter  72-53-04.  prior 
to  the  effective  date  of  this  AD.  and  wht.se 
CSN  at  the  time  of  inspection  was  2.000  or 
more,  already  meet  the  insfiedion 
requirements  of  paragraphs  (b)(4).  (b)(5).  ijnd 
(h)(6)  of  this  AD, 

(c)  Remove  from  service  disks  found 
cracked,  and  replace  with  serviceable  parts. 
Inspect  replacement  disks  in  accordance  with 
paragraphs  (a)  or  (o)  of  this  AD,  if  applicable 

(dj  For  the  purpose  of  this  AD,  an  engine 
shop  visit  is  defined  as  the  induction  of  an 
engine  into  a  shop  for  maintenance  involvi.-;g 
the  separation  of  any  major  P.ange. 

(e)  An  alternative  method  of  compliance  or 
adJL.,-5tinent  of  the  compliance  time  that 
provicies  an  acceptable  level  of  safety  may  fw 
used  if  approved  by  the  Manager.  Engine 
Certification  OiTice.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspet  for,  who  m.ay 
add  comments  and  then" send  it  to  the 
Manager.  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(g)  The  inspections  shall  be  done  in 
accordance  with  the  following  service 
bulletins: 
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Document  No. 

Pages 

Revision 

Date 

GE  CF&-6  SB 

No  72-1002  

1-12 

1-3. 

4-21 

1-2 

3-14 

1-17 

Onginal  

1  

Onginal  

1  

Original  

Onginal 

February  12.  1993 
June  17   1993 

Total  Pages:  12. 
GE  CF6-6  SB 

No.  72-1003  « : 

Total  Pages:  21 . 
GE  CF6-60  SB 

No  72-1057  

February  12.  1993 
June  17  1993 

Total  Pages:  14. 
GE  CF&-50  SB 

No.  72-1059 

February  12.  1993. 
Fetjruary  12.  1993 

Total  Pages:  17. 

This  incorpfjration  by  refen^m.i"  was 
approved  by  the  Dinsctor  of  the  Fwit-ral 
Regi.ster  in  accordance  with  5  U.S.C  552id) 
and  \  CFR  part  51.  Copies  may  be  ol)tained 
from  General  Electric  Aircraft  Engines.  CF6 
Distribution  Clerk.  Room  132.  Ill  Mtfrchant 
Strei'f.  Cincinnati.  OH  45246.  Ctipies  may  be 
inspe<.ted  at  the  F.\A.  New  England  Region. 
Office  of  the  Assistant  Chief  (imnse!.  12  Nev\ 
Ei;gland  Exw:iitive  Park.  Burlington.  M.\:  or 
dt  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street  NW..  suite  700.- 
Washington.  DC. 

(h)  This  amendment  l)ecom<!S  efffs.tive  on 
JuneH.  1994. 

Issued  in  Ourlinglun.  Massactuiscits.  on 
April  26.  1904 
}ay  |.  Pardee. 

Manager.  Enginv  and  Propelhr  Dirfctomtt;. 
Aircraft  Cfrtification  Sen-jCK. 
|FK  EKk:.  94-10502  Filed  5-4-94;  845  am) 
BILUMO  CODE  4910-1 3-P 


14  CFR  Part  39 

tOocKet  No.  S3-NM-186-AD:  Amend-nent 
39-8881;  AD  94-08-09] 

Airworthiness  Directives;  Jetstream 
Model  ATP  Airplanes 

AGENCY:  Federal  Aviation 
Adir.inistrjtion,  pbr. 
ACTION;  Final  rule. 

SUMMARY:  Thi.s  Qniendiueiit  adcpLs  a 
new  airworthiness  dire<;live  (AD), 
applicable  to  Jetstream  Model  AIT 
.lirplanes.  that  requires  a  one-time 
inspection  and  appropriate  torque 
loading  check  of  certain  wing  top 
surface  stringer  joint  fasteners,  and 
corruction  of  discrepancies.  This 
amendment  is  prompted  by  a  report  of 
io<ise  fasteners  on  the  wing  top  surface 
stringer  joint  bolts  at  Rib  0.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  reduced  structural  integrity  of 
the  wing  top  surface  stringer  joints  at 
Rib  0.  which  subsequently  could  lead  to 
reduced  structural  integrity  of  the  wing. 
DATES:  Effe<:tive  June  6. 1994. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  fi. 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Jetstream  Aircraft,  hir..  Librarian 
for  Service  Bulletins.  P.O.  Box  1R029. 
Dulles  International  Airport. 
Washington.  DC  20041-6029.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FA.\). 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue.  S\V.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Strtot.  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder.  Aerospace  Engineer. 
Standardization  Branch.  ANM-111. 
FA.'\,  Transport  Airplane  Directorate. 
1601  Lind  .Avenue.  SW..  Renton. 
Washington  08055-4056;  telephone 
(206)  227-2148:  fax  (206)  227-i:J20. 
SUPPLEMENTARY  INFORMATION:  A 
proposr.1  to  amend  part  39  of  the  F'ederal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  Jetstream  Model  ATP 
airplanes  was  published  in  the  letleral 
Register  on  December  15.  Ipqa  (58  FR 
65.=)60).  That  action  proposed  to  require 
a  one-time  inspection  and  appropriate 
torque  loading  check  of  certain  wing  lop 
surface  stringer  joint  fa.steners.  and 
correction  of  discrepancies.  ..^ 

Interested  persons  have  Inniu  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  l>een  given  to  the 
single  comment  re<.eived. 

The  commenter  supports  the 
proposal. 

Since  issuance  of  the  notice.  Jetstream 
Aircraft  Limited  has  issued  Revision  3 
of  BAe  ATP  Service  Bulletin  ATP-57- 
14.  dated  December  15. 1993.  This 
revision  of  the  service  bulletin  is 
essentially  identical  to  Revision  1. 
which  was  referenced  in  the  notice,  but 


contains  certain  editorial  chanjij's.  The 
FAA  has  revi.sed  the  final  rule  to 
include  a  reference  to  Revision  3  of  the 
ser\ice  bulletin  as  an  additional  source 
of  appropriate  service  inforntation. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  biirden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

The  F.\^\  estimates  that  10  airplanes 
of  U.S.  registry  will  be  affected  by  this 
.•\D.  that  it  w  ill  take  approximately  50 
work  hours  per  airplane  to  accomplish 
the  requi.-^'d  actions,  and  that  the 
averai',e  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $27,500.  or  $2,750  per 
airp':3;ie. 

The  total  co.st  impact  figure  discussed 
above  is  ha.sed  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  noi  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direcl  effects  on  the 
Stales,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  di.scussed  above.  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
E.xe<;utive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034i  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 


Federal  Register  /  Vol.  59.  No.  86  /  Thursday.  May  5.  1994  /  Rules  and  Regulations 


23143 


impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
DocJcet  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Acrordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authorifv:  49  U.S.C.  App.  1354(a).  1421 
and  1423:  4*9  U.S.C.  106(g);  and  14  CFR 
11.89. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-08-09  Jetstream  Aircraft  Limited 

(formerly  British  Aerof?pacc): 
Amendment  3&-8881.  Docket  93-NM- 
186-AD. 

Applicability:  Model  ATP  aiqjlanes;  serial 
numbers  2001  through  2053  inclusive,  and 
2055;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  strucUiral  integrity'  of 
the  wing  top  surface  stringer  joints  at  Rib  0, 
which  subsequently  could  lead  to  reduced 
structural  integrity  of  the  wing,  accomplish 
the  following: 

(a)  Prior  to  the  accumulation  of  10.000  total 
hours  time-in-service,  or  within  the  next  600 
hours  time-in-service  after  the  effective  date 
of  this  AD,  whichever  occurs  later,  perform 
a  detailed  visual  inspection  and  appropriate 
torque  loading  check  of  the  fasteners  in  the 
stringer  joint  brackets  (part  number 
JD534I0015)  at  the  wing  top  surface  stringer 
joints  for  stringers  1  through  19  at  Rib  0,  in 
accordance  with  paragraph  2.A.  of  British 
Aerospace  B.A.e  ATP  Service  Bulletin  ATP- 
57-14,  Revision  1,  dated  September  27, 1993; 
or  Revision  3,  dated  December  15, 1993.  If 
any  discrepancy,  as  specified  in  the  service 


bulletin,  is  detected,  prior  to  further  flight, 
correct  it  in  accordance  with  the  service 
bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  F.^.'V, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  ¥AA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
A.NM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  inspection,  torque  loading  check, 
and  correction  of  discrepancies  shall  be  done 
in  accordance  with  the  following  British 
Aerospace  BAe  ATP  Service  Bulletins,  which 
contain  the  specified  list  of  effective  pages: 


Service  bulletin  number  and  date 


ATf  4-57-14.  Revision  1.  Sept  27.  1993 
ATR>57-14,  Revision  3,  Dec.  15.  1993  . 


Page  No. 


'  These  papers  are  not  used. 


"rhis  incorporation  by  reference  was 
aporoved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(al  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Jetstream  Aircraft.  Inc., 
Librarian  for  Service  Bulletins,  P.O.  Bo.x 
160^9,  Dulles  International  Airpdrt, 
Washington,  DC  20041-6029.  Copies 
may  be  inspected  at  the  FAA.  Tran.'sport 
Airplane  Directorate,  1601  Lind 
Av^cue,  SVV..  Renlon,  Washington;  or  at 
the  jOffice  of  the  Federal  Register,  800 
Noijth  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(el  This  amendment  becomes  effective 
on  Jjune  6,  1994. 

Is    led  in  Ronton,  Washington,  on  April  6, 
199: . 

Dar: » II  M.  Pederson. 

Acti  *;  Manoger.  Transport  Airplane 
Dire-lr.rate.  Aircraft  Certification  Senice. 
|FR  b<>f   94-8685  Filed  5-4-94;  8:45  a.ni] 
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1-2  
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Revision  level 

stTOwn  on 

page 


1 
0 

D 
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2 

0 
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page 


Sept  27,  1993. 

Aug.  14.  1993. 
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Dec.  15,  1993. 

Nov.  24,  1993. 

Aug.  14,  1993. 
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14  CFR  Part  39 

[Docket  No.  93-NM-166-AD;  Amendment 
39-8883;  AD  94-08-11] 

Airworthiness  Directives;  Jetstream 
Aircraft  Limited  Model  ATP  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Jetstream  Model 
ATP  airplanes,  that  requires 
replacement  of  certain  circuit  breakers 
on  the  left-  and  right-hand  AC  generator 
panel  -nssemblies  with  new  circuit 
breakers.  This  amendment  is  prompted 
by  reports  of  failures  due  to  localized 
overheating  of  the  electric  power  circuit 
for  the  air  conditioning  recirculation  fan 
in  the  environmental  control  system 
(ECS).  The  actions  specified  by  this  AD 
are  intended  to  prevent  the  recirculation 


fan  circuit  from  overheating,  which 
could  lead  to  smoke  and/or  flame  in  the 
fuselage. 

DATES:  Effective  on  June  6.  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  6, 
1994. 

ADDRESSES:  The  service  information 
re.ftrenced  in  this  AD  may  be  obtained 
from  Jetstream  Aircraft,  Inc.,  P.O.  Box 
lfi029.  Dulles  International  Airport. 
Washington.  DC  20041-6029.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue.  SW., 
Renton.  Washington;  or  at  the  Office  cf 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer. 
Standardization  Branch,  ANTvl-llS, 
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FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Kenton. 
Washington  98055-4056;  telephone 
(206)  227-2148:  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Jetstream  Model 
ATP  airplanes  was  published  in  the 
Federal  Register  on  November  22.  1993 
(58  FR  61635).  That  action  proposed  to 
require  replacement  of  certain  Texas 
Instrument  circuit  breakers  oh  the  left- 
and  right-hand  AC  generator  panel 
assemblies  with  certain  Genelco  circuit 
breakers. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  2 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  uill  cost  approximately 
$225  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$3,350.  or  $335  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  stibstantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
Regulator)'  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 


substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-Oa-ll  letstream  Aircraft  Limited 
(Formerly  British  Aerospace): 

Amendment  39-8883.  Docket  93-NM- 
166- AD. 

Applicability:  Model  ATP  airplanes,  serial 
numbers  2002  through  2065  inclusive, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  recirculation  fan  circuit 
from  overheating,  which  could  lead  to  smoke 
and/or  flame  in  the  fuselage,  accomplish  the 
following: 

(a)  Within  600  hours  time-in-service  after 
the  effective  date  of  this  AD,  replace  Texas 
Instrument  circuit  breakers  1HG3  and  2HG3 
having  part  number  (P/N)  6TC4-10,  on  the 
left-  and  right-hand  AC  generator  panel 
assemblies  at  zones  131-05-00  and  132-05- 
00.  respectively,  with  Genelco  circuit 
breakers  having  P/N  4330-014-10.  in 
accordance  with  Jetstream  Service  Bulletin 
ATP-21-24-10306A,  dated  July  30. 1993. 

(b)  ,\n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  .^D,  if  any,  may  be 


obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  replacement  shall  be  done  in 
accordance  with  Jetstream  Service  Bulletin 
ATP-21-24-10306A.  dated  July  30,  1993. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Jetstream  Aircraft.  Inc.,  P.O.  Box  16029, 
Dulles  International  Airport,  Washington.  DC 
20041-6029.  Copies  may  be  inspected  at  the 
FA.\,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton.  Washington:  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street.  N\V..  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
June  6.  1994. 

Issued  in  Renton,  Washington,  on  April  8, 
1994. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice 
(PR  Doc.  94-9004  Filed  5-4-94:  8:45  am! 

BILLING  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  94-NM-63-AD;  Amendment 
39-B906;  AD  94-09-17] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10  Series  Airplanes 
and  KC-10A  (Military)  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  ainvorthiness  directive  (AD)  that  is 
applicable  to  all  McDonnell  Douglas 
Model  DC-10  series  airplanes  and  KC- 
lOA  (military)  airplanes.  This  action 
requires  inspections  to  determine  the 
serial  numbers  and  to  detect  defects  in 
the  upper  and  lower  lock  links  on  the 
nose  landing  gear  (NLG),  and  rework  or 
replacement  of  any  defective  link  found. 
This  amendment  is  prompted  by  reports 
of  cracking  and  subsequent  failure  of 
certain  lock  links  on  these  airplanes, 
which  have  been  attributed  to  forging 
defects  in  the  lock  links.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  collapse  of  the  NLG. 
DATES:  Effective  May  20,  1994. 

The  incorporation  bv  n;ference  of 
certain  publica'ions  li.iied  i  i  the 
regulations  is  eppr-jvi-J  by  the  Director 
of  the  Federal  Register  js  oll-.idy  20, 
1994. 
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Comments  for  inclusion  in  the  Rules 
D)r.ket  must  be  received  on  or  before 
July' 5, 1904. 

At  DRESSES:  Submit  comments  in 
tr  jiHcate  to  the  Federal  Aviation 
A  {ministration  (FA A).  Transport 
A  iplane  Directorate,  ANM-103. 
A  tention:  Rules  Docket  No.  94-NM- 
5:  -  AD.  1601  Lind  Avenue,  SW., 
R(  _  rf on.  Washington  98055-4056. 

i  he  service  information  referenced  in 
th   ;  .^D  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
■  Be;  1771,  Long  Beach,  California 
9CKJ1-1771.  Attention:  Business  Unit 
M  nager,  Technical  Administrative 
Si  ]  iport,  Dept.  L51,  M.C.  2-98.  This 
in  irmation  may  be  examined  at  the 
FJ .  \,  T.ransport  Airplane  Directorate, 
16 [  1  Lind  Avenue,  SW..  Renton. 
W )  ,hington;  or  at  the  FAA.  Transport 
Air  jlane  Directorate.  Los  Angeles 
Ai :  :raft  Certification  Office,  3229  East 
Spring  Street.  Lone  Beach.  California;  or 
at  ;  le  Office  of  the  Federal  Register,  800 
N(  ith  Capitol  Street.  NW.,  suite  700, 
Wi;hington,  DC. 

FO^  FURTHER  INFORMATION  CONTACT: 
M<!  ireen  Moreland,  Aerospace 
EnEinoer,  Airframe  Branch.  ANM-121L, 
F/ .  ^,  Transport  Airplane  Directorate. 
Los  Angeles  Aircraft  Certification 
Of '  ce.  3229  East  Spring  Street,  Long 
Bejch.  California  90806-2425; 
tel ;  ahone  (310)  988-5233;  fax  (310) 
98 )  -5210. 

SU  ELEMENTARY  INFORMATION:  The  F.\.A 
ha  Mreccived  a  report  of  cracking  and 
subsequent  failure  of  an  upper  lock  link 
en  tjhe  center  landing  gear  (CLG)  of  a 
McDonnell  Douglas  Model  MD-11 
scrifcs  airplane.  Results  of  a  subsequent 
an.i|y.sis  attributed  the  failure  to  forging 
de  acts  in  the  lock  link.  An  investigation 
conducted  by  the  manufacturer  revealed 
two  addiiional  upper  links  on  the  CLG 
Willi  similar  forging  defects.  The  lower 
loc  i  link  on  the  CLG  and  the  upper  and 
lov  er  lock  Hnks  on  the  nose  landing 
ge{;fl(NLG)  are  similar  in  design  and  are 
marjufactured  by  the  same  supplier  as 
the  iipper  lock  link  on  the  CLG: 
therEforu.  defective  lock  links  could  be 
ins  ailed  at  any  of  these  locations. 
Fai  lire  of  the  lock  links  on  the  CLG 
wo  ild  result  in  collapse  of  the  CLG; 
col  apse  of  the  CLG  would  not  present 
an  iinsafe  condition.  However,  cra(  king 
and  subsequent  failure  of  the  lock  links 
on  the  NLG,  if  not  corrected,  could 
result  in  collapse  of  the  NLG.  This 
situation  could  result  in  reduced 
controllability  of  the  airplane  during 
takeoff  or  landing. 

The  FAA  has  issued  a  separate  AD  to 
address  this  unsafe  condition  on  Model 
MD-11  series  airplanes  (reference  AD 
94-09-01.  amendment  39-8889  (59  FR 


16722.  April  20. 1994)1  However,  since 
the  NLG  lock  links  used  on  Model  MD- 
11  series  airplanes  can  also  be  used  on 
Model  DC-10  series  airplanes  and  KC- 
lOA  (military)  airplanes,  the  FAA  finds 
that  the  latter  airplane  models  also  are 
subject  to  the  identified  unsafe 
condition. 

The  FA.\  has  reviewed  and  approved 
McDonnell  Douglas  DC-10  Alert  Service 
Bulletin  A32-237,  dated  April  11,  1994. 
•that  describes  procedures  for  a  visual 
.  inspection  to  determine  the  snrial 
numbers  of  the  upper  and  lower  NLG 
lock  links:  an  eddy  current  inspection  to 
detect  defects  'n  suspect  lock  links;  and 
rework  of  any  defective  lock  link  found, 
or  replacement  of  any  defective  lock 
link  with  a  servicoble  link.  Ren-orking 
or  replacing  the  lock  links  will 
minimize  the  possibility  of  failure  of  the 
loc:k  links  on  NLG  and  subsequent 
collapse  of  a  landing  gear. 

Since  an  unsafe  condition  has  been 
idtnlified  that  is  likely  to  exist  or 
develop  on  other  Model  DC-10  .series 
airplanes  ar.d  KC-10.\  (military) 
airplanes  of  the  same  type  design,  this 
AD  is  being  issued  to  prevent  collapse 
of  the  NLG.  This  AD  requires 
inspections  to  determine  the  serial 
numbers  and  to  detect  defects  in  the 
upper  and  lower  lock  links  on  the  NLG. 
and  rework  or  replacement  of  any 
defective  link  found.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously.  This  AD  also 
requires  that  operators  submit  a  report 
of  inspection  findings  to  the  FAA. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and     ' 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  required  compliance  time  of  120 
days  is  usually  sufficient  to  allow' for  a 
brief  comment  period  before  adoption  of 
a  final  rale.  In  this  AD.  however,  that 
compliance  time  was  selected  because 
of  a  short-term  problem  with  availability 
of  sufficient  replacement  parts  if  defects 
are  found:  a  shorter  compliance  time 
might  have  resulted  in  the  unnecessary 
removal  of  airplanes  from  ser\ice 
pending  delivery  of  replacement  parts. 
Nevertheless,  the  FAA  has  determined 
that  immediate  adoption  is  necessary  in 
this  case  because  of  the  importance  of 
initiating  the  required  inspections  as 
soon  as  possible. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 


for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
undc-r  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  deiennining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulator>',  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  F.\A-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
m,ust  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-53-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations' adopted  herein  will 
not  have  substantial  direci  effects  on  the 
States,  on  the  relationship  between  the 
national  govem.ment  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FA.'V  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
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of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  I'.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106!g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 

directive: 

94-09-17  .McDonnell  Douglas:  An^endment 
39-8906.  Docket  94-NM-53-AD. 

Applicability:  All  Model  DC-10  series 
airplanes  and  KC-lOA  (military)  airplanes, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  collapse  of  the  nose  landing 
gear  (NLG).  accomplish  the  following: 

(a)  Within  120  days  after  the  effective  date 
of  this  AD.  perform  a  visual  inspection  to 
determine  the  serial  niunber  of  the  upper 
lock  links,  part  number  ACG7396-1 .  and 
lower  lock  links,  part  number  ACG7237- 1. 
on  the  NIC.  in  accordance  with  McDonnell 
Douglas  DC-10  Alert  Sen,ice  Bulletin  A32- 
237.  dated  April  11.  1994. 

(b)  If  the  serial  number  of  the  lock  link 
coincides  with  any  of  the  suspect  serial 
numbers  listed  in  McDonnell  Douglas  DC-10 
Alert  Service  Bulletin  A32-237.  dated  .April 
11, 1994.  perform  an  eddy  current  inspection 
to  detect  defects  in  the  suspect  lock  link,  in 
accordance  with  the  alert  service  bulletin. 

(c)  If  any  defect  is  found,  prior  to  further 
flight,  accomplish  either  paragraph  (c)(1)  or 
(c)(2)  of  this  AD  in  accordance  with 
McDonnell  Douglas  DC-10  Alert  Service 
Bulletin  A32-237.  dated  April  11.  1994 

(1)  Rework  the  lock  link.  Or 

(2)  Replace  the  defective  lock  link  with  a 
ser\'iceable  lock  link  that  has  been  inspected 
in  accordance  with  paragraphs  (a)  and  (b)  of 
this  AD.  or  that  has  been  reworked  in 
accordance  with  paragraph  (c)(1)  of  this  AD. 

(d)  Within  10  days  after  accomplishing  the 
inspection  required  by  paragraph  (b)  of  this 
AD.  submit  a  report  of  inspection  findings  to 
the  Manager,  Los  Angeles  Aircraft 
Certification  Office  (AGO).  3229  East  Spring 
Su^et.  Long  Beach.  California  90806-2425; 
fax  (310)  988-5210.  The  report  must  include 
the  inspection  results,  a  description  of  any 


discrepancy  found,  the  part  numbers  of  all 
links  inspected,  the  airplane  serial  number, 
and  the  number  of  landings  and  flight  hours 
on  the  airplane.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  el  seq.)  and  have  been 
assigned  OMB  Control  .Number  2120-0056. 

(e)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  an  upper  lock  link,  part 
number  ACG7396-1,  or  a  lower  lock  link, 
part  number  ACG7237-1,  on  the  NLG  of  any 
airplane  unless  that  lock  link  has  been 
inspected  in  accordance  with  McDonnell 
Douglas  DC-10  Alert  Service  Bulletin  A32- 
237,  dated  April  11,  1994. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  .Mrplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  ?A.\  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  .AD,  if  any,  may  be 
obtained  from  the  Los  .Angeles  ACO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(h)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  DC-10  Alert 
Service  Bulletin  A32-237,  dated  April  11. 
1994.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal      ■ 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  McDonnell  Douglas  Corporation.  P.O. 
Box  1771.  Long  Beach,  California  90801- 
1771,  Attention:  Business  Unit  Manager, 
Technical  Administrative  Support,  Dept. 
L51 ,  M.C.  2-98.  Copies  may  be  inspected  at 
the  FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington,  or  at  the  FAA,  Transport 
Airplane  Direct{)rate,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring  Street. 
Long  Beach.  California:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street. 
NW.,  suite  700.  Washington,  DC. 

(i)  This  amendment  becomes  effective  on 
May  20,  1994. 

Issued  in  Renton,  Washington,  on  April  26. 
1994. 

James  V.  Devany. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen'ice. 
IFR  Doc.  94-10506  Filed  5-4-94:  8:45  am] 

BILUNG  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  91-ANE-47;  Amendment  39- 
8878;  AD  94-08-06] 

Airworthiness  Directives;  Pratt  & 
Whitney  JT9D-7R4  Series  Turtofan 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Pratt  &  Whitney  JTSD-7R4 
series  turbofan  engines,  that  requires 
initial  and  repetitive  fan  blade  leading 
edge  inspections,  and  either  installation 
of  fan  blade  sets  with  modified  fan 
blade  shrouds  or  rework  of  the  fan  blade 
shrouds  as  a  terminating  action  to  the 
inspections.  This  amendment  is 
prompted  by  reports  of  flutter-induced 
fan  blade  fractures.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  fan  blade  fracture  and 
uncontained  engine  failure,  resulting  in 
possible  damage  to  the  aircraft. 
DATES:  Effective  July  5,  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  5,  1994. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney,  400  Main  Street, 
East  Hartford,  CT  06108.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (F.AA). 
New  England  Region.  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Fisher.  Aerospace  Engineer,  Engine 
Certification  Office.  FAA.  Engine  and 
Propeller  Directorate.  12  New  England 
Executive  Park.  Burfington,  MA  01803- 
5299;  telephone  (617)  238-7149.  fax 
(617) 238-7199. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (ADJ  that  is 
applicable  to  Pratt  &  Whitney  (PW) 
IT9D-7R4  series  turbofan  engines  was 
published  in  the  Federal  Register  on 
June  2. 1993  (58  FR  31356).  That  action 
proposed  to  require  initial  and 
repetitive  on-wing  or  shop  fan  blade 
leading  edge  inspections  to  check  for 
leading  edge  damage  in  accordance  with 
PW  Service  Bulletin  (SB)  No.  72-255. 
Revision  5.  dated  January  8, 1990;  and 
to  require  fan  blade  set  replacement  or 
optional  rework  of  the  fan  blade  shrouds 
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in  accordance  with  PW  SB  No.  72-309. 
Re\'ision  9.  dated  June  12. 1991.  Though 
the  NPRM  referenced  PW  SB  No.  72- 
309.  Revision  9,  dated  June  12,  1991. 
this  final  rule  incorporates  the  later 
Revision  10,  dated  September  2.  1993. 
wrhich  is  substantially  unchanged  from 
Revision  9.  Rework  of  the  fan  blade 
shrouds  in  accordance  with  PW  SB  No. 
72-309,  Revision  9,  dated  June  12.  1991. 
is  an  acceptable  alternate  means  of 
compliance  for  paragraphs  (c)  and  (d)  of 
this  AD. 

Iitterested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  comment  states  that  the  proposed 
90-day  requirement  for  initializing  the 
inspection  program  poses  a  significant 
hardship  and  economic  impact  due  to 
difficulty  in  scheduling  engine 
maintenance.  This  comment  requests 
extending  the  initializing  period  to  180 
days.  The  Federal  Aviation 
Administration  (FAA)  agrees  that  the 
proposed  initial  90-day  eddy  current 
inspection  requirement  may  be 
burdensome  to  some  operators.  The 
FAA  has  therefore  added  a  visual 
inspection  as  an  option  to  the  eddy 
currant  inspection  in  this  final  rule. 
This  visual  inspection  offers  greater 
flexibility  in  scheduling  as  it  can  easily 
be  performed  in  the  field.  The  FAA  does 
not  concur,  however,  in  extending  the 
initializing  period  to  180  days,  as  this 
time  period  does  not  offer  an  adequate 
level  of  safety  based  on  risk  analysis 
results.  This  final  rule  establishes  an 
interval  of  200  cycles  in  service  (CIS) 
before  visual  or  eddy  current  inspection 
that  should  enable  operators  to  initialize 
the  Inspection  program  with  minimum 
disruption  to  scheduling  without 
reducing  flight  safety.  Also,  the  FAA  has 
added  guidance  emphasizing  the 
manner  in  which  the  visual  inspection 
should  be  performed. 

One  comment  requests  eliminating 
the  reference  in  paragraphs  (a)  and  (b) 
of  the  proposed  rule  to  the  leading  edge 
refurbishment  described  in  PW  Service 
Bulletin  (SB)  No.  72-117,  as  the 
determining  factor  for  beginning  the 
inspection  program.  The  comment 
further  states  that  a  previous  AD.  90- 
14-08,  already  requires  the  leading  edge 
refurbishment  described  in  PW  SB  No. 
72-117,  and  therefore  meets  the  intent 
of  paragraphs  (a)  and  (b)  of  the  proposed 
rule.  The  FAA  concurs.  Repetitive 
leading  edge  refurbishment  as  described 
in  PW  SB  No.  72-117  is  already 
required  by  AD  90-14-08.  The 
compliance  section  of  this  AD  has  been 
changed  from  the  wording  in  the  NPRM 
to  eliminate  reference  to  leading  edge 


refurbishment,  and  combines 
paragraphs  (a)  and  (b)  of  the  proposed 
rule  into  a  new  paragraph  (a)  which  has 
the  same  inspection  requirements  and 
interval  of  200  CIS  as  the  repetitive 
inspections  of  paragraph  (c)  of  the 
proposed  rule. 

One  comment  states  that  the 
mandatory  incorporation  of  the  fan 
blade  shroud  angle  rework  to  52  degrees 
as  described  in  PW  SB  No.  72-309 
should  be  relaxed  from  within  two  years 
after  the  effective  date  of  this  AD  to  the 
next  engine  shop  visit,  thereby  reducing 
the  potential  for  on-wing  maintenance 
induced  error.  The  FAA  does  not 
concur.  The  FAA  has  determined  that  it 
is  necessary  to  expeditiously  remove  fan 
blades  with  the  62  degree  shroud 
configuration,  thereby  reducing  the 
potential  for  operating  the  fan  blade  in 
flutter.  The  FAA  has  reviewed  a  risk 
analysis  study  that  indicates  that  a  two- 
year  time  period  for  incorporating  this 
modification  is  required  to  lower  the 
risk  sufficiently  to  avert  future  potential 
uncontained  fan  blade  failures. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  730  PW 
JT9D-7R4  series  engines  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  220  engines  installed  on 
aircraft  of  U.S.  registry  would  be 
affected  by  this  AD,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  The 
inspections  required  by  this  AD  will 
take  approximately  1.6  work  hours  per 
engine.  The  blade  rework  will  cost 
approximately  $15,600  per  engine. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $3,451,360. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efi^ects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-08-06  Pratt  &  Whitney:  Amendmrnt  39- 
8878.  Docket  91-ANE-47. 

Applicability:  Pratt  &  Whitney  (PW)  JT9I>- 
7R4  series  turbofan  engines  installed  on  but 
not  limited  to  Boeing  Models  747  and  767 
aircraft,  and  Airbus  Models  A300  and  A310 
aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously- 

To  prevent  fan  blade  fracture  and 
uncontained  engine  failure,  resulting  in 
possible  damage  to  the  aircraft,  accomplish 
the  following: 

(a)  Perform  an  initial  visual  or  eddy  current 
inspection  of  the  fen  blade  set  leading  edges 
for  leading  edge  damage  within  200  cycles  in 
service  (QS)  after  the  effective  date  of  this 
AD,  and  rework  or  replace  fan  blades  as 
necessary,  in  accordance  with  the 
Accomplishment  Instructions  of  PW  Ser\  ice 
Bulletin  (.SB)  No.  72-255,  Revision  S.  dated 
January  8, 1990.  Perform  the  fan  blade 
leading  edge  visual  inspections  using  a 
strong  white  light,  as  well  as  fingernails  and 
fingertips  when  inspecting  for  nicked, 
eroded,  or  blunt  leading  edges. 

(b)  Thereafter,  perform  repetitive  visual  or 
eddy  current  fan  blade  leading  edge 
inspections,  at  intervals  not  to  exceed  200 
OS,  and  rework  or  replace  fan  blades  as 
necessary,  in  accordance  with  the 
Accomplishment  Instructions  of  PW  SB  No. 
72-255,  Revision  5,  dated  January  8. 1990. 
Perform  the  fan  blade  leading  edge  visual 
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inspf!ctions  using  a  strong  white  light,  as  well 
as  fingernails  and  fingertips  when  insf)ecting 
for  nicked,  eroded,  or  blunt  leading  edges. 

(c)  For  PVV  Model  JT9I>-7R4Hl  engines, 
install  a  new  or  reworked  fan  blade  set  with 
a  52  degree  shroud  angle,  in  accordance  with 
PW  SB  No.  72-309.  Revision  10.  dated 
September  2. 1993.  within  1  year  after  the 
effective  ddte  of  this  AD. 

(d)  For  PW  Models  JT9D-7R4D,  Dl,  E,  El. 
G2,  and  E4  engines,  install  a  new  or 
reworked  fan  blade  set  with  a  52  degree 
shroud  angle,  in  accordance  with  PW  SB  No. 
72-.'»09,  Revision  10.  dateid  Septcmb«?r  2. 


1993,  within  2  years  after  the  effective  date 
of  this  AD. 

(e)  Installation  of  a  new  or  reworked  fan 
blade  set  with  a  52  degree  fan  blade  shroud 
angle,  in  accordance  with  paragraphs  (c)  ^r 
(d)  of  this  AD,  constitutes  a  terminating 
action  to  the  inspection  requirements  of 
paragraphs  (a)  and  (b)  of  this  AD. 

(f)  An  alternative  method  of  corr.pliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
for.vaided  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 


add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  npnmved  alternative  methods  of 
compliance  wifn  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Certification 
Office. 

Ig)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  airplane  to  a  location  where 
the  mquirenients  of  this  AD  can  be 
accomplished. 

(h)  The  modification  and  inspections  shall 
be  dune  in  accordance  with  the  following 
s;;r\'ir.e  bulletins: 


Docunoent  No. 

-           ■■     -J 

Pages 

Revision 

Date 

PW  SB  No.  72-255  

1-2 

5 

Jan.  8.  1990. 

3^ 

4 

Aug.  25,  1988- 

5 

5 

Jan.  8,  1990. 

&-a 

3 

Aug.  17.  1987. 

Total  Pages:  8. 

PW  SB  No.  72-309  „ „ „ „.... 

1 

10 

Sept.  2.  1983. 

2 

8 

Apr.  5,  1989. 

3-4 

9 

Jun.  12,  1991. 

5 

(') 

Oct.  2.  1985. 

6 

1 

Nov.  7.  1986. 

' 

7 

5 

Jul.  22,  1987. 

8-10 

8 

Apr.  5,  1989. 

11 

10 

Sept.  2,  1993 

12-18 

8 

Apr.  5,  1989 

19-20 

10 

Sept.  2.  1993 

i^ 

8 

Apr.  5.  1989 

Total  Pages:  21 . 

I  Onginal. 


This  incorjwration  by  reference  was 
approved  by  the  Director  of  the  Federal 
Regi.ster  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Pratt  &  Whitney,  400  Main  Street,  East 
Hartford,  CT  06108.  Copies  m.ay  be  inspected 
at  the  FAA,  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700.  Washington. 
DC 

(i)  This  amendment  becomes  effective  on 
luly  5,  1994. 

Issued  in  Burlington,  Massachusetts,  on 
April  5, 1994. 
Jay  J.  Pardee. 

Manager.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 
|FR  Doc.  94-10394  Filed  5-4-94:  8:45  am] 
BIUJNO  CODE  4910-13-P 


14  CFR  Part  39 

[Docket  No.  94-ANE-04;  Amendment  39- 
8808;  AD  »M)3-02] 

Airworthiness  Directives;  Pratt  & 
Whitney  Canada  PW100  Series 
TurtK>prop  Engines;  C 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  correction. 


SUMMARY:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  94-03-02  applicable  to  Pratt  & 
Whitney  Canada  PWlOO  series 
turboprop  engines  that  was  published  in 
the  Federal  Register  on  February  1, 
1994  (59  FR  4565).  Tlie  AD  number  and 
date  for  the  Canadian  AD  refe.'^nced  in 
the  SUPPLEMENTARY  INFORMATION  is 
incorrect.  This  document  corrects  that 
number  and  date.  In  all  other  respects, 
the  original  document  remains  the 
same. 

EFFECTIVE  DATE:  February  16. 1994. 

SUPPI^MENTARY  INFORMATION:  A  Hnal 
rule  airworthiness  directive  applicable 
to  Pratt  &  Whitney  Canada  (PWC)  Model 
PWllS,  PW118A.  PW120.  PW120A. 
PW121.  PW123,  PW124B.  and  PW125B 
turboprop  engines,  was  published  in  the 
Federal  Register  on  Tuesday,  February 
1, 1994  (59  FR  4565).  The  following 
correction  is  needed: 

On  page  4566,  in  the  first  column,  in 
the  SUPPLEMENTARY  INFORMATION,  in  the 
second  paragraph,  in  the  second  line, 
"XX,  dated  January  XX"  should  read 
•"01,  dated  January  5." 


Issued  in  Burlington,  MA,  on  April  20. 
1994. 

Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

IFR  Doc.  94-10504  Filed  5-4-94;  8:45  am) 

BILUNG  CODE  4910-13-P 


14  CFR  Part  39 

[Docket  No.  92-ANE-60;  Amendment  39- 
8896;  AD  94-09-07] 

Airworthiness  Directives;  Teledyne 
Continental  Motors  10-346,  IO-520, 
and  IO-550  Series  Piston  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Teledyne 
Continental  Motors  (TCM)  10-346,  lO- 
520,  and  IO-550  series  piston  engines, 
that  requires  initial  and  repetitive 
inspections  of  the  engine  mount 
brackets  for  cracks,  and  if  found 
cracked,  replacement  with  improved 
design  engine  mount  brackets.  All 
engine  mount  brackets  require 
replacement  with  improved  design 
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engine  mount  brackets  at  the  next 
engine  removal  after  the  effective  date  of 
this  AD.  This  amendment  is  prompted 
by  reports  of  cracks  in  engine  mount 
brackets  on  engines  that  have  completed 
at  least  one  overhaul  cycle.  The  actions 
specified  by  this  AD  are  intended  to 
{wevent  engine  separation  from  the 
aircraft  due  to  cracks  in  the  engine 
mount  brackets. 
DATES:  Effective  July  5, 1994. 

The  incorporation  by  referen<.e  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
or[the  Federal  Register  as  of  July  5,  1994. 
ADDRESSES:  The  service  information 
rdfereni  ed  in  this  AD  may  be  obtained 
fwim  Tbieayne  Continental  Motors.  P.O. 
jx  90.  Mobile.  AL  36601;  telephone 
05)  43R-3411.  This  information  mav 
^examined  at  the  Federal  Aviation 
iministration  IFAA).  New  England 
kion,  Office  of  the  Assistant  Chief 
rfunsel,  12  New  England  Executive 
Pkrk,  Burlington.  MA;  or  at  the  Office  of 
tHe  Federal  Register.  800  North  Capitol 
S  reet.  N\V.,  suite  700,  Washington,  DC. 
fO^  FURTHER  INFORMATION  CONTACT:  ferry 
Rjbinctte,  Aerospace  Engineer.  Atlanta 
Ai  -craft  Certification  Office.  FAA,  Small 
Airplane  Directorate.  1669  Phoenix 
Pi^kway  suite  210C.  Atlanta,  GA  30349; 
telephone  (404)  991-3810.  fax  (404) 
991-3606. 

SljIPPLEMENTARV  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
A^ation  Regulations  to  include  an 
ai^orthiness  directive  (AD)  that  is 
ajjplicable  to  Teledvne  Continental 
Motors  (TCM)  IO-346,  IO-520.  and  lO- 
53p  series  piston  engines  was  published 
inl  the  Federal  Register  on  October  20. 
1993  (.58  FR  54072).  That  action 
proposed  to  require  initial  and 
repetitive  dye  penetrant  inspections  for 
cracks  in  certain  lower  left  engine 
mount  brackets,  Part  Number  (P/N) 
630695.  If  the  lower  left  engine  mount 
bracket  is  found  cracked,  that  proposed 
rule  would  require  replacing  both  the 
lower  left  and  lower  right  engine  mount 
brackets  with  improved  design  engine 
mount  brackets.  P/N  653306  and 
653305,  respectively.  If  a  crack  is  not 
detected,  the  lower  left  engine  mount 
brticket  would  require  repetitive 
inspections  at  intervals  not  to  exceed 
500  hours  time  in  service  (TIS)  until  the 
nejxt  engine  removal,  at  which  time 
engine  mount  brackets,  P/N  630694  and 
630695,  would  be  replaced  with 
improved  design  engine  mount  brackets. 
P/N  653306  and  653305.  Installation  of 
these  improved  design  engine  mount 
brackets  would  constitute  terminating 
action  to  the  inspection  requirements  of 
that  AD.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 


TCM  Service  Bulletin  (SB)  No.  M92-13. 
dated  September  4.  1992. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  one 
comment  received. 

The  commenter  supports  the 
proposed  rule  but  states  that  the  inten  al 
for  the  repetitive  inspections  should  be 
reduced  from  500  hours  TIS  to  100 
hours  TIS.  The  commenter  states  that  if 
the  bracket  is  found  broken,  the  airframe 
engine  mount  and  surrounding  areas 
should  be  inspected  for  damage  and  the 
upper  brackets  ond  all  bolts  and  nuts 
should  be  replaced  as  they  n^ay  be 
overstressed.  The  commente:  further 
states  that  the  pilot  should  visually 
inspect  the  brackets  on  each  preflight. 

The  FA.'V  does  not  concur  with  the 
recommendation  to  reduce  the 
repetitive  inspection  interval  to  100 
hours  TIS.  Data  provided  from  the 
manufacturer  indicates  that  the 
rnpetitive  inspection  interval  of  500 
hours  TIS  is  sufficient  once  the  initial 
inspection  is  satisfactorily  completed. 

The  FAA  does  not  concur  wiih  the 
commenter's  recommendation  to 
inspefi  the  airframe  engine  mount  and 
surrounding  areas  for  damaue  and  to 
replace  all  bolts  and  nuts  if  the  bottom 
brackets  are  found  broken.  Once  the 
bottom  brackets  are  broken,  there  is 
e-^-sentially  no  load  being  transmitted  to 
the  lower  airframe  structure.  In 
addition,  a  structural  analysis  of  the  bolt 
strength  indicates  that  with  only  the  two 
upper  mounts  securing  the  engine, 
safety  fadors  exceed  required  values  for 
normal  category  "g"  loading.  Therefore, 
none  of  the  bolts  and  nuts  should  be 
overstressed. 

The  FAA  does  not  concur  with  the 
commenter's  recommendation  to  require 
the  pilot  to  visually  inspect  the  brackets 
on  each  preflight.  Based  on  the  data 
presented  above,  the  FAA  has 
determined  that  it  is  not  necessary  to 
inspect  the  brackets  on  each  preflight. 

After  careful  review  of  the  availaole 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  9,750  TCM 
10-346.  IO-520.  and  IO-550  series 
piston  engines  of  the  affected  design  in 
the  worldwide  fleet.  The  FAA  estimates 
that  8.300  engines  installed  on  aircraft 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  2 
work  hours  per  inspection,  and  if  the 
engine  mount  brackets  must  be 
replaced,  an  additional  4  work  hours 
will  be  required.  The  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
will  cost  approximately  $320  per 


engine.  Based  on  these  figures,  die  total 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $5,395,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  1286'6,  (2)  is  not  a 
"significant  rule'  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docktt.  A  copy 
of  if  may  be  obtained  from  the  Rules 
Docket  at  the  lo<:ation  provided  ur.dt-r 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft.  Aviation 
safety,  Incorporation  bv  refertnce. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(ii).  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-09-07  Teledyne  Continental  Motors: 

Amendment  39-8896.  Docket  92-ANE- 
50. 

Applicability:  Tuledyne  Continental 
Motors  (TCM)  engine  models  IO-346A.  lO- 
346B.  IO-520C.  IO-520CB,  and  IO-550C: 
rt^built  engine  model  IO-520C  with  serial 
numbers  (.S/N)  287051-R  and  lower,  rebuilt 
engine  model  1O-520CB  with  S/N  282226-R 
and  lower;  rebuilt  engine  model  IO-550C 
with  S/N  271742-R  and  lower  and  all 
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factory  overhauled  IO-520C.  IO-520CB.  and 
IO-550C  engines  with  a  build  date  prior  to 
August  6. 1992.  These  engines  are  installed 
on  but  not  limited  to  Beech  mrnlel  A23. 
A23A.  9S-C55.  95-C55A.  D55.  D55A.  E55. 
E55A.  58,  and  58A  airplanes. 

Compliance:  Required  as  indicated,  unless 
accon'.plished  previously. 

Ti>  prevent  engine  sepiiralion  from  the 
aircraft  due  to  cracks  in  the  engine  mount 
brackets,  accomplish  the  following: 

(a)  For  engines  with  engine  mount  bracki-ts 
that  have  completed  at  least  one  engine 
overhaul  cycle,  or  have  accoimulated  2,500  or 
morn  hours  time  in  service  (TIS)  on  the 
effix:tive  date  of  this  AD.  inspect  the  lower 
left  engine  mount  bracket.  Part  Nu.Tiber  (P/ 
N)  630695.  for  cracks  using  the  dye  penetrant 
techniques  specified  in  this  paragraph  and  in 
accordance  with  TCM  .St:rvice  Bulletin  (.SB) 
No.  M92-13.  dated  September  4.  1992, 
within  the  next  50  hours  TIS  after  the 
effective  date  of  this  AD. 

(1)  Perform  the  dye  penetrant  insp«Hrtion  as 
follows: 

Note:  Military  Specification  MlL-1 -6866 
and  American  Society  of  Testing  Materials 
specifications  ASTM  E1417-93  and  E165-9 
contain  additional  information  on  dye 
ptinetrant  inspection  processes. 

(i)  Prfparation:  clean  and  dry  all  parts  in 
such  a  manner  as  to  leave  the  surfaces  free 
from  grease,  oil,  soaps,  alkalies,  and  other 
substances  which  would  interfere  with 
inspection.  Vapor  di*greasing  is  generally 
suitable  for  this  purpose. 

(il)  Penetrant  Application  Procedure:  after 
preparation,  spray  or  brush  the  parts  with  the 
penetrant,  and  allow  to  stand  for  not  less 
than  5  minutes.  The  effectiveness  of  the 
penetrant  increases  if  left  standing  for  a 
limgor  time,  as  the  penetrant  will  reach  finer 
disctintinuities. 

|iii)  Penetrant  Cleaning:  clean  the  parts 
thoroc^hiy  using  a  medium  which  will 
remove  penetrant  from  the  surfacf^  of  parts; 


wash  with  water  when  the  penetrant  is  water 
soluble.  When  other  than  water  soluble 
penetrants  are  used,  the  (lenetrant  shall  be 
removed  with  a  suitable  cleaner.  Avoid 
excessive  cleaning  which  would  remove  the 
penetrant  from  discontinuities. 

(iv)  Drying:  dry  the  parts  as  thoroughly  hs 
possible.  Drying  of  parts  may  be 
accDmplished  by  evaporation  at  nxim 
temperature  or  by  placing  the  parts  in  a 
circulating  warm  air  oven  or  in  the  air  stn'iiin 
of  a  hot  air  dryer.  Avoid  excessi\-e  drying 
time  or  drying  temperstures  above  75°C 
(165°F)  to  prevent  excessive  evaporation  of 
the  pt^netrant.  If  heat  is  used  for  drying  parts, 
cool  pfirts  to  approximately  50°C  (120^F) 
btjfoie  proceeding  to  the  developing 
prtKedure, 

(v)  De\  e.'f>;;;/7t,';  apply  the  developer  to  the 
<iry  p.irts  as  !it;htly  and  as  evenly  as  jjtjssible, 
using  as  thin  a  coating  of  developer  as  is 
possible.  A  translucent  film  is  adequate.  Mix 
wet  devt'loper  by  agitation  im.'nediately  prior 
to  applying  it.  After  applying  the  developer, 
take  care  that  no  penetrant  indication  is 
disturbed  or  obliterated  in  subscfjuriit 
handling. 

(vi)  Examination:  CKammti  the  developiHi 
penetrant  indications  in  accordance  with  the 
dye  penetriint  manufat  turer's  instructions. 
Examine  parts  for  indications  of 
discontinuities  open  to  the  siu^face. 

(vii)  F/na/ c/eL/ning.  clean  the  parts 
following  the  inspection  to  remove  p«!netrant 
■md  developer. 

Note  1:  Caution:  B<K:ause  of  differences 
among  penetrants,  take  care  to  ensure  that 
the  finai  cleaner,  the  penetrant,  the  penetrant 
i-emover.  and  the  developer  are  suitable  for 
ust!  wi(h  each  other. 

Note  2:  Caution:  All  penetrant  materials 
should  be  kept  as  free  from  moisture  as 
possible. 

Note  3:  Caution:  Most  penetrants,  cleaning 
agents,  and  developer  sus{x;nsions  are  low 


flash  point  material;  use  caution  to  prevent 
fires. 

(2)  If  no  crack  is  detected,  inspect  in 
accordance  with  paragraph  (a)  of  this  AD  at 
inter\als  not  to  exceed  500  hours  TIS  since 
the  last  inspection. 

(3)  If  a  crack  Is  detected,  prior  to  further 
flight  replace  both  the  lower  left  engine 
mount  bracket,  P/N  630695.  and  lower  right 
engine  mount  bracket,  P/N  630694,  with 
improved  design  engine  mount  brackets,  PI 
N  653306  and  653305.  respectively. 

(b)  For  all  engines,  replace  both  the  lower 
lt!ft  engine  mount  bracket.  P/N  630695.  and 
lower  right  engine  mount  bracket.  P/N 
630694.  with  improved  design  engine  mount 
brackets.  P/N  653306  and  653;!05, 
respectively,  at  the  next  engine  removal  after 
the  effective  date  of  this  AD. 

(c)  Installation  of  the  improved  d'-sign 
engine  mount  brackets,  P/N  653J06  and 
653305,  constitutes  terminating  action  to  the 
inspection  requirements  of  this  ,AD. 

(d)  .^n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  sjifety  may  bo 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FA.^  Maintenance  InspiKtor,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Atlanta  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  direc;tive. 
if  any,  may  be  obtained  from  the  Atlanta 
Aircr;;ft  Ccrtitlcation  Office. 

(e)  Special  flight  permits  may  lie  i.ssued  in 
accordance  with  14  CTR  21.197  and  21.199 
to  operate  the  aircraft  to  a  location  where  the 
niquirements  of  this  AD  can  be 
accomplished. 

(0  The  insptx:tion  and  replacement  shall  bo 
<lone  in  accordance  with  the  following 
service  bulletin: 


Document  No. 

Pages 

Revision 

Date 

TCM  SB  M92-13  

1-2 

Original  

Sept.  4.  1992. 

Total  Pages:  2. 

This  incorf)oration  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Teledyne  Continental  Motors,  P.O.  Box 
90.  Mobile,  AL  36601;  telephone  (205)  438- 
3411.  Copies  may  be  inspected  at  the  F.AA. 
New  England  Region.  Office  of  the  Assistant 
Chief  Counsel,  12  New  England  Executive 
Park,  Burlington.  MA.  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street 
NW..  suite  700,  Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
July  5. 1994. 

Issued  in  Burlington.  Massachusetts,  on 
April  19. 1994. 

Jay  J.  Pardee. 

Manager.  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  94-10500  Filed  5-1-94;  8:45  am] 

BILUNQ  CODC  4»10-1)-P 


14  CFR  Part  39 

[Docket  No.  94-ANE-12;  Amendment  39- 
8895:  AD  94-06-09] 

Airworthiness  Directives;  Teledyne 
Continental  Motors  (Formerly  Bendix) 
Magnetos 

AGENCY:  Federal  Aviation 
.Adniinistratioii.DOT. 
ACTION:  Final  rule,  request  for 
comments. 

SUMMARY:  This  documeDt  publishes  in 
the  Federal  Register  an  amendment 
adopting  airworthiness  directive  (AD) 
94-06-09  that  was  sent  previously  to  all 
known  U.S.  owners  and  operators  of 
Teledyne  Continental  Motors  (TCM) 
(formerly  Bendix)  SC-20,  SC-200,  and 


S-12d0  series  magnetos  by  individual 
letters.  This  AD  requires  inspection  to 
determine  if  capacitors  that  may  have  an 
intermittent  open  circuit  condition  are 
installed  in  magnetos,  and  replat^ment. 
if  necessary,  with  serviceable  capacitors. 
This  amendnrient  is  prompted  by  reports 
that  TCM  produced  and  delivered 
magneto  capacitors  that  have  the 
potential  for  an  intermittent  open  circuit 
condition  that  may  exist  between  the 
internal  through-lead  and  the  p-lead 
stud  term.inal.  The  actions  specified  by 
this  AD  are  intended  to  prevent  possible 
injury  or  death  to  ground  personnel  due 
to  a  non-grounded  magneto. 
DATES:  Effective  May  20.  1994.  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
priority  letter  AD  94-06-09,  issued  on 
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March  9. 1994.  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  20. 
1994. 

Oomments  for  Inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  5.  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Ri^gion.  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
944\NE-12.  12  New  England  Executive 
Park.  Burlington,  MA  01803-5299. 

T^he  applicable  service  information 
may  be  obtained  from  Teledyne 
Coiitinental  Motors.  P.O.  Box  90. 
Mobile.  AL  36601;  telephone  (205)  438- 
34 11.  This  information  may  be 
examined  at  the  FAA.  New  England 
Ri'gjon.  Office  of  the  Assistant  Chief 
Counsel.  12  New  England  Executive 
Park,  Burlington.  M.A;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Str9(it.  NW..  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Robinette.  Aerospace  Engineer.  .Atlanta 
Aircraft  Certification  Office,  FAA,  Small 
Aii-^lane  Directorate,  1669  Phoenix 
Parkway,  suite  210C.  Atlanta.  GA  30349; 
telebhone  (404)  991-3810.  fax  (404) 
991^3606. 

SUPPLEMENTARY  INFORMATION:  On  March 
9.  1B534.  the  Federal  Aviation 
Ad.tiinistration  (FA.\)  issued  priority 
lettt^r  airworthiness  directive  (AD)  94- 
06-00,  applicable  to  Teledyne 
Continental  Motors  (TCM)  (formerly 
Bendix)  SC-20.  SC-200,  and  S-1200 
seri  ?s  magnetos,  which  requires 
insf  action  to  determine  if  capacitors 
that  may  have  an  intermittent  open 
rirciit  condition  are  installed  in 
ma^iiietos.  and  replacement,  if 
nece$sary.  with  serviceable  capacitors. 
Tha:  action  was  prom.pted  by  reports 
that  TCM  produced  and  delivered 
magneto  capacitors.  Part  Number  (P/N) 
10-fi49276.  which  have  the  potential  for 
an  i  xtermittent  open  circuit  condition 
that  may  exist  between  the  internal 
thro(ugh-lcad  and  the  plead  stud 
terniinal.  The  potential  open  circuit 
condition  was  initially  discovered 
duriing  a  production  engine  test  nin  at 
TCNjI.  Further  investigation  revealed  this 
problem  to  be  limited  to  two  lot 
numbers.  93-40  and  93-42. 
approximately  500  capacitors  total.  To 
date  241  of  the  capacitors  have  been 
found  and  taken  out  of  service.  These 
parts  were  used  in  magnetos  produced 
at  TCM  for  company  use.  Textron 
Lycoming  use.  after  market  sales,  and 
for  individual  capacitors  sold  as  spares 
to  the  field  after  October  27,  1993.  These 


individual  replacement  parts  can  be 
fitted  into  TCtA  or  Bendix  magnetos. 

A  capacitor  with  the  intermittent 
open  circuit  condition  described  can 
resuh  in  a  "hot  mag"  (i.e.  the  magneto 
is  not  grounded  when  the  ignition/ 
magneto  switch  is  placed  in  the  off 
position).  The  magneto  is  therefore 
capable  of  producing  ignition,  and  if  the 
propeller  is  moved  with  some  residual 
fuel  left  in  the  cylinders,  the  engine 
could  start  momentarily.  This 
momentary  engine  start  could  turn  the 
propeller  with  enough  force  to  cause 
injury  or  death  to  ground  personnel 
struck  by  the  turning  propeller. 
Capacitors  with  an  intermittent  open 
circuit  condition  may  show  no 
revolutions  yuv  minute  (RPM)  drop-off 
during  the  magneto  check  prior  to  flight. 
This  condition,  if  not  corrected,  could 
result  in  possible  injurj*  or  death  to 
ground  personnel  due  to  a  non- 
grounded  magneto. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  TCM  Critical 
Service  Bulletin  (CSB)  641.  dated 
February  1.  1994.  that  describes 
procedures  for  determining  if  magnetos 
contain  capacitors.  P/N  10-349276.  that 
may  have  an  intermittent  open  circuit 
condition. 

Since  tlie  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
products  of  the  same  type  design,  the 
FAA  issued  priority  letter  AD  94-06-09 
to  prevent  possible  injury  or  death  to 
ground  personnel  due  to  a  non- 
grounded  magneto.  The  AD  requires 
inspection  within  10  hours  time  in 
service  after  the  effective  date  of  this  AD 
to  determine  if  affected  capacitors  are 
installed  in  magnetos,  and  replacement, 
if  necessary,  with  serviceable  capacitors. 
All  affected  magnetos  must  be  metal 
stamped  with  the  letter  "E"  to  show 
compliance.  The  actions  are  required  to 
be  accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  March  9.  1994.  to  all 
known  U.S.  Qwners  and  operators  of 
TCM  (formerly  Bendix)  SC-20.  SC-200. 
and  S-1200  series  magnetos  installed  on 
but  not  hmited  to  reciprocating  engine 
powered  Beech.  Cessna.  Maule. 
Mooney.  Piper,  and  Robinson  aircraft. 
These  conditions  still  exist,  and  the  .\D 
is  hereby  published  in  the  Federal 
Register  as  an  amendment  to  §  39.13  of 
part  39  of  the  Federal  Aviation 
Regulations  (FAR)  to  make  it  effective  to 
all  persons. 


Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specifiod 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  Ught  of  the  comments 
received.  Factual  information  that 
supports  the  commcnter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modif)'  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
wrill  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FA.\  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-ANE-12."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
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1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authorit  \  delegated  to  me  by  the 
Adminii,tr3tor.  the  Federal  Aviation 
Admini.stration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(gl:  and  14  CFR 
n  89 

§39.13    [Amende<l] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-0e-09    Teledyne  Continental  NJotors: 

Amendment  39-S.MS.  Docket  94-ANE- 

12. 
ApplicnbiHty:  Teledyne  Continental 
Motors  (TCM)  (formeriv  Bendix)  magnetos 
new  and  rebuilt  TCM  Model  SC-20.  Part 
NumlKjr  (P/N)  10-500XXX-X  scries;  Model 
SC-200.  P/N  10-600XXX-X  series:  and 
Model  S-1200.  P.'N  10-349XXX-X  series. 


magnetos  with  Serial  Numbers  (S/N) 
J2793XXX(R)  through  J3193XXX(R). 
K0193XXX(R)  through  K3093XXX(R)  and 
L0193XXX(R)  through  L2293XXX(R) 
inclusive,  with  capacitor.  F/N  10-349276. 
with  date  code  93-40  or  93-42.  In  addition, 
all  TCM  .Model  SC-20.  P/N  1O-500XXX-X 
serif^s:  SC-200,  P/N  10-600XXX-X  series; 
and  S-1200.  P/N  10-349XXX-X  series, 
magnetos  that  have  capacitor,  P/N  10- 
349276.  identified  with  date  code  93-40  or 
93-42,  installed  after  October  27. 1993.  Also, 
any  TCM  or  Bendix  magneto  regardless  of 
serial  number  that  was  fitted  after  October 
27. 1993.  with  capacitors  P/N  10-349276. 
sold  as  individual  replacement  parts  with 
date  code  93—40  or  93—12.  These  magnetos 
are  installed  on  but  not  limited  to 
reciprocating  engine  powered  Beech.  Cessna. 
Maule,  Mooney.  Piper,  and  Robinson  aircraft. 

Note:  T!'p  "X"'  represents  nu'iibers  in  the 
P/N  and  S/N  ihat  have  no  significance  in 
determining  applicability:  Only  the  first  five 
digits  are  needed.  The  "(R)"  at  the  end  of  the 
S/N  indicdtfis  a  rebuilt  magneto.  The  absence 
of  an  "(RJ"  indicates  a  new  .magneto. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fwssible  injun,'  or  death  to 
ground  personnel  due  to  a  non-grounded 
magneto,  accomplish  the  following: 

Note;  Warning:  Do  not  move  propellers  by 
hand  on  engines  thai  may  contain  affected 
capacitors  until  the  inspection  procedures 
required  by  this  airworthiness  directive  (AD) 
are  completed.  Ground  personnel  should 
avoid  the  propeller  arc. 

(a)  Within  the  next  10  hours  time  in  service 
after  the  effective  date  of  this  AD.  insf)ec.t 
affected  magnetos  for  the  presence  of 
capacitor  P/N  10-349276.  in  accordance  with 
the  Detailed  l.^struct!ons.  paragraphs  1,  11. 
and  1.2  of  TCM  Critical  Service  Bulletin 
(CSB)  641,  dated  February  1.  1994.  and,  if 
necessary,  replace  with  a  scr\'iceable  part  as 
follows: 

(1)  If  the  capacitor  is  marked  with  a  date 
code  other  than  93-40  or  93-42.  reinstall  the 


capwcitor  in  the  magneto  and  metal  stamp  the 
letter  "E"  in  accordance  with  the 
Identification  paragraph  of  TCM  CSB641, 
dated  February  1. 1994.  to  show  compliance 
with  this  AD.  No  further  action  is  required. 
(2)  If  the  capacitor  is  marked  with  either 
date  code  93—40  or  93-42.  replace  with  a 
serviceable  capacitor  of  the  same  P/N  but 
with  a  date  code  other  than  93-40  or  93-42. 
and  metal  stamp  the  letter  "E""  in  accordance 
with  the  Identiilcation  paragraph  of  TCM 
CSBb41,  dated  February  1,  1994,  to  show 
compliance  with  this  AD. 

(b)  Prior  to  installation.  Inspect  uninstalled 
capacitor,  P/N  10-349276.  and  replace,  if 
necessary,  with  a  serviceable  part,  in 
accordance  with  the  Detailed  Instruction, 
paragrdph  2.1  of  TCM  CSB641,  dated 
Fcbniary  1, 1994. 

Note:  TCM  Critical  Service  Bulletin 
Ci5B94-l  dated  Febrjary  1, 1994.  and 
Lycoming  Service  Bulletin  517  dated 
February  25.  1994,  refers  to  this  subjt-ct. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  s:ifety  may  be 
used  if  approved  by  the  Manager.  Atia.'ita 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  aprropriate 
FAA  Maintenance  Insf)ector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Atlanta  Aircraft  Certification  Office 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  direttivr . 
if  any.  may  be  obtained  from  the  Atlanta 
Aircraft  Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFH  21  197  and  21.199 
to  opc.'ate  the  aircraft  to  a  location  wh-re  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  inspections  shall  be  done  in 
accordance  with  the  following  service 
bulletin: 


Document  No. 

Pages 

Revision 

Date 

TCMCSB641  

1-2 

Original  

Feb  1,  1994. 

Total  pages:  2. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Teledyne  Continental  Motors.  P.O.  Box 
90,  Mobile,  AL  36601:  telephone  (205)  438- 
3'411.  Copies  may  he  inspected  at  the  FAA, 
New  England  Region.  Office  of  the  Assistant 
Chief  Counsel.  12  New  England  Executive 
Park.  Burlington.  MA;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street, 
NVV..  suite  700,  Washington,  DC 

(f)  This  amendment  becomes  effective  May 
20, 1994.  to  all  persons  except  those  persons 
to  whom  it  was  made  immediately  effective 
by  priority  letter  AD  94-06-09.  issued  March 
9. 1994.  which  contained  the  requirements  of 
this  amendment. 


Issued  in  Burlington,  Massachusetts,  on 
April  19.  1994. 

Jay  |.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc.  94-10366  Filed  5-4-94;  8:45  am] 
BILUNQ  CODE  4B10-13-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  25  and  602 

[10  8536] 

RIN  154&-AM86 

Adjustments  Under  Special  Valuation 
Rules 

AGENCY:  Internal  Revenue  Ser\ice  (IRS). 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  providing  for  an  adjustment 
in  computing  the  Federal  estate  or  gift 
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tax  tr.posed  on  the  transfer  of  interests 
to  M  hich  the  special  valuation  rules  of 
section  2701  of  the  Internal  Revenue 
Coda  previously  applied.  This 
docxnient  also  co:itains  a  technical 
amqndment  to  the  final  regulations 
unc^r  section  2702  pertaining  to  short 
tax.'ible  years  of  trusts.  Changi^s  to  the 
oppMct'ble  law  were  made  by  the 
Omnibus  Budget  Reconciliation  Act  of 
199(>  (the  1990  Act).  The  final 
regulations  provide  needed  guidance  for 
taxpayers  to  comply  with  the  1990  Act. 

EFFECTIVE  DATE:  May  4.  1994. 

FOfl  FURTHER  INFORMATION  CONTACT:  Fred 
E.  Gnjndeman.  (202)  622-3090  (not  a 
toll-free  telephone  number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

Tne  collection-of-information 
requirements  contained  in  the  final 
rpgilkitions  under  sections  2701(e)(6) 
and  2702  have  been  reviewed  and 
approved  by  the  Office  of  Management 
and  Budget  in  accordance  with  the 
reqilirements  of  the  Paperwork 
Kedpction  Act  (44  U.S.C.  3504(h))  under 
control  number  1545-1273.  The 
esfiiiiiated  average  annual  burden  per 
rt;cardkeeper  attributable  to  the.se  final 
regulations  is  two  minutes.  The 
estimated  average  annual  burden  per 
r»>spondent  attributable  to  the.se  final 
regulations  is  ten  minutes. 

These  estimates  approximate  the 
average  time  expected  to  be  nece.ssary 
for  the  tollecrtion  of  information.  They 
are  IjWised  upon  the  information 
available  to  the  IRS  and  do  not  include 
an  eWimate  of  annual  burden  per 
recojrdkeeper  applicable  to  Forms  706 
and  709.  Individual  respondents  and 
n'co^ keepers  may  require  more  or  less 
time  depending  on  their  particular 
circi(imstances. 

Cntnments  concerning  the  ai;t;uracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  St^r.-ice.  Attn:  ERS 
Reports  Clearance  Officer,  FC:FP. 
Washington.  DC  20224.  and  to  the 
Office  of  Management  and  Budget.  Attn: 
Desk  Officer  for  the  Department  of  the 
Treatsury.' Office  of  Information  and 
Regulatory  Affairs.  Washington.  DC 
20503. 

Background 

Proposed  Regulations 

Proposed  §  25.2701-5  (relating  to 
adjustments  to  mitigate  double  taxation) 
was  published  in  the  Federal  Register 
on  February  4,  1992.  This  document 
adopts  final  regulations  under 
§25.2701-5. 


Mitigation  of  Effects  of  Double  Taxation 

Section  2701  of  the  Litemal  Revenue 
Code  (Code)  provides  special  valuation 
rules  to  determine  the  amount  of  the  gift 
when  an  individual  transfers  an  equity 
interest  in  a  corporation  or  partnership 
to  a  member  of  the  individual's  family. 
For  section  2701  to  apply,  the  transferor 
or  an  applicable  family  member  must, 
immediately  after  the  transfer,  hold  an 
equity  interest  having  liquidation  rights 
or  distribution  rights  that  are 
preferential  to  the  rights  of  the 
transferred  interest  (an  applicable 
retained  interest). 

If  section  2701  applies  to  a  transfer, 
the  amount  of  the  transferor's  gift  is 
determined  using  a  subtraction  method 
of  valuation.  Generally,  in  determining 
the  value  of  any  applicable  retained 
interest  held  by  the  transferor  or  an 
applicable  family  member,  liquidation 
rights  and  ce.tain  distribution  rights  in 
a  controlled  entity  are  valued  at  zero. 

Section  2701(e)(6)  provides  that  if 
there  is  a  sub.sequent  transfer  or 
inclusion  in  the  gross  estate  of  any 
applicable  retained  interest  that  was 
valued  under  the  rules  of  section  2701. 
appropriate  adjustments  are  to  be  made, 
pursuant  to  regulations,  to  reflect  the 
increase  in  the  amount  of  any  prior 
taxable  gift  made  by  the  transferor  or 
decedent  by  reason  of  such  valuation. 

The  proposed  regulations  mitigate  the 
effect  of  double  taxation  through  a 
reduction  to  a  decedent's  adjusted 
taxable  gifts.  In  general,  the  amount  of 
the  reduction  is  the  lesser  of:  (1)  The 
amount  by  which  the  transferor's 
taxable  gifts  were  increased  as  a  result 
of  the  application  of  section  2701  to  the 
initial  transfer,  or  (2)  the  amount  by 
which  the  individual's  taxable  transfers 
were  increased  as  a  result  of  not 
applying  the  valuation  rules  of  section 
2701  upon  the  subsequent  transfer  of 
the  applicable  retained  interest. 

Under  certain  circumstances,  the 
proposed  regulations  provide  that  the 
transferor's  spouse  is  treated  as  the 
transferor  for  purposes  cf  making  the 
adjustment.  However,  because  a 
transferor  will  often  acquire  (by  gift, 
inheritance,  or  purchase)  an  applicable 
retained  interest  initially  held  by  an 
applicable  family  member  and  because 
of  the  administrative  complexity 
inherent  in  allowing  assignability  of  the 
adjustment  between  the  transferor  and 
any  other  applicable  family  member,  the 
proposed  regulations  do  not  provide  for 
an  adjustment  by  any  individual  other 
than  the  transferor  or  the  transferor's 
spouse. 

Potential  for  Loss  of  Benefit 

One  commentator  argued  that  some 
taxpayers  will  be  deprived  of  the  benefit 


of  the  adjustment  if  it  is  not:  (1) 
Available  for  lifetime  transfers,  and  (2) 
freely  assignable  to  all  applicable  family 
mem'oers.  In  response  to  this  comment, 
the  final  regulations  adopt  a  rule 
generally  allowing  the  adjustment  in  the 
computation  of  the  transferor's  gift  tax 
if  either  the  trjmsferor  or  an  applicable 
family  member  transfers  an  applicable 
retained  interest  to  or  for  the  benefit  of 
an  individual  other  than  the  transferor 
or  an  applicable  family  member. 

In  addition,  if  the  applicable  retained 
interest  has  not  been  so  transferred  prior 
to  the  death  of  the  transferor,  the 
executor  of  the  transferor's  estate  is 
entitled  to  make  the  adjustment  in 
computing  the  transferor's  estate  tax 
provided  that  the  executor  can 
demonstrate  the  fair  market  value  of  the 
applicable  retained  interest  as  of  the 
date  of  death  of  the  transferor. 

However,  after  carefully  considering 
the  merits  of  a  freely  assignable 
adju.sfment.  the  IRS  and  the  Treasury 
have  determined  that  in  light  of  the 
relief  otherwise  provided,  the 
administrative  complexity  involved  in 
tracking  the  adjustment  would  far 
outweigh  the  additional  benefit  that 
would  be  gained  therefrom. 

"Purge"  Method 

One  commentator  argued  that  double 
taxation  is  avoided  only  if  the 
adjustment  produces  no  greater  tax  than 
would  be  produced  if  the  initial  transfer 
had  not  been  made  (and  the  value  of  the 
entity  did  not  change  prior  to  the 
transferor's  death).  In  the  view  of  this 
commentator,  section  2701  requires 
prepayment  of  transfer  tax  as  the  "cost" 
of  a  corporate  or  partnership  freeze. 
Under  this  view,  the  section  2701(e)(6) 
adjustment  would  be  accomplished 
through  a  mechanism  whereby  the 
transferor's  transfer  tax  base  is  "purged" 
of  the  effect  of  section  2701. 

The  final  regulations  continue  the 
approach  of  the  proposed  regulations  in 
that  they  provide  the  same  relief  as  that 
advocated  above  except  in  those  cases 
where  the  retained  interest  declines  in 
value  between  the  date  of  the  initial 
transfer  and  the  date  of  the  subsequent 
transfer.  Because  a  reduction  in  the 
value  of  the  entity  may  occur  as  the 
result  of  indirect  (hard  to  detect) 
transfers  to  younger  generations,  the  IRS 
and  the  Treasury  believe  that  adoption 
of  the  purge  ihethod  is  inconsistent  with 
the  purpose  of  section  2701  and  would 
perpetuate  the  abuses  Congress  sought 
to  eliminate. 

Split  Gifts 

The  proposed  regulations  provide  that 
the  effects  of  section  2513  (pertaining  to 
gift  splitting  between  spouses)  are  to  be 


23154  Federal  Register  /  Vol.  59,  No.  86  /  Thursday,  May  5,  1994  /  Rules  and  Regulations 


ignored  in  making  the  adjustment  under 
section  2701(e)(6).  One  commentator 
argued  that  part  of  the  adjustment  could 
be  lost  depending  upon  which  spouse 
died  first.  In  response  to  this  comment, 
the  filial  regulations  provide 
adjustments  for  split  gifts  that  are 
generally  consistent  with  the  principles 
of  section  2001(d)  and  (e)  (pertaining  to 
the  treatment  of  split  gifts  in  the 
computation  of  the  estate  tax). 

Transfers  to  Spouse 

Under  the  proposed  regulations,  the 
transfer  of  an  applicable  retained 
interest  to  the  transferor's  spouse  results 
in  the  automatic  assignment  of  the 
adjustment  to  the  spouse.  One 
commentator  argued  that  this  automatic 
assignment  will  result  in  loss  of  the 
adjustment  if  the  spouse  has  not  made 
sufficient  prior  gifts.  Under  the  final 
regulations,  the  adjustment  is  not 
assigned  to  the  spouse  but,  instead,  is 
generally  available  to  the  transferor  or 
the  executor  of  the  transferor's  estate. 

Effect  on  Prior  Section  2701  Transfers 

The  final  regulations  are  effective 
with  resf>ect  to  section  2701  interests 
transferred  after  May  4,  1994.  For 
section  2701  transfers  occurring  on  or 
before  May  4,  1994.  taxpayers  may  rely 
on  the  final  regulations,  the  previously 
proposed  regulations  or  any  other 
reasonable  interpretation  of  the  statute. 

Final  Regulations  Under  Section  2702 

The  final  regulations  contain  a 
technical  amendment  to  the  regulations 
under  section  2702  pertaining  to  the 
governing  instrument  requirements  for 
qualified  interests  under  section  2702. 
The  amendment,  pertaining  to  the 
treatment  of  short  taxable  years, 
simplifies  the  valuation  of  an  annuity  or 
unitrust  interest  by  eliminating  the  need 
to  pro-rate  the  first  year's  payment  in 
the  case  of  a  short  taxable  year. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  regulatory  assessment 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedures  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(fl  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 


Drafting  Information 

The  principal  author  of  these 
regulations  is  Fred  E.  Grundeman, 
Office  of  Chief  Counsel,  IRS.  Other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subfects 

26  CFR  Part  25 

Gift  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  25  and  602 
are  amended  as  follows: 

PART  25— GIFT  TAX;  GIFTS  MADE 
AFTER  DECEMBER  31. 1954 

Paragraph  1.  The  authority  citation 
for  part  25  is  amended  by  adding  an 
entry  in  numerical  order  to  read  as 
follows: 

Authority:  26  U.S.C  7805  *   *   '.  Section 
25.2701-5  also  issued  under  26  U.S.C 
2701(e)(6).*   •  • 

Par.  2.  In  §  25.2701-0.  table  of 
contents  entries  are  added  under 
§  25.2701-5  to  read  as  follows: 

§  25.2701-0    Table  of  contents. 


§25.2701-5    Adjustments  to  mitigate  double 
taxation. 

(a)  Reduction  of  transfer  tax  base. 

(1)  In  general. 

(2)  Federal  gift  fax  modification. 

(3)  Federal  estate  tax  modification. 

(4)  Section  2701  interest. 

(b)  Amount  of  reduction. 

(c)  Duplicated  amount. 

(1)  In  general. 

(2)  Transfer  tax  value — in  general. 

(3)  Special  transfer  tax  value  rules. 

(d)  Examples. 

(e)  Computation  of  reduction  if  initial 

transfer  is  split  under  section  2513. 

(1)  In  general. 

(2)  Transfers  during  joint  lives. 

(3)  Transfers  at  or  after  death  of  either 

spouse. 

(f)  Examples. 

(g)  Double  taxation  otherwise  avoided, 
(h)  Effective  date. 

•         •         •         •         • 

Par.  3.  In  §  25.2701-1.  paragraph 
(a)(1)  is  amended  by  adding  a  sentence 
at  the  end  to  read  as  follows: 

§  25.2701-1    Special  valuation  rules  In  the 
case  of  transfers  of  certain  Interests  In 
corporations  and  partnerships. 

(a)  *  '  • 

(1)  •   *  *  Section  25.2701-5  provides 
an  adjustment  to  mitigate  the  effects  of 


double  taxation  when  an  applicable 
retained  interest  is  subsequently 
.  transferred. 

•        *        *        *        • 

Par.  4.  Text  is  added  to  §  25.2701-5 
to  read  as  follows: 

§  25.2701-6    Adjustn^nts  to  mitigate 
double  taxatloa 


(a)  Reduction  of  transfer  tax  base — (1) 
In  general.  This  section  provides  rules 
under  which  an  individual  (the  initial 
transferor)  making  a  transfer  subject  to 
section  2701  (the  initial  transfer)  is 
entitled  to  reduce  his  or  her  ta.xable  gifts 
or  adjusted  taxable  gifts  (the  reduction). 
The  amount  of  the  reduction  is 
determined  under  paragraph  (b)  of  this 
section.  See  paragraph  (e)  of  this  section 
if  section  2513  (split  gifts)  applied  to  the 
initial  transfer. 

(2)  Federal  gift  tax  modification.  If, 
during  the  lifetime  of  the  initial 
transferor,  the  holder  of  a  section  2701 
interest  (as  defined  in  paragraph  (a)(4) 
of  this  section)  transfers  the  interest  to 
or  for  the  benefit  of  an  individual  other 
than  the  initial  transferor  or  an 
applicable  family  member  of  the  initial 
transferor  in  a  transfer  subject  to  Federal 
estate  or  gift  tax.  the  initial  transferor 
may  reduce  the  amount  on  which  the 
initial  transferor's  tentative  tax  is 
computed  under  section  2502(a).  The 
reduction  is  first  applied  on  any  gift  tax 
return  required  to  be  filed  for  the 
calendar  year  in  which  the  section  2701 
interest  is  transferred;  any  excess 
reduction  is  carried  forward  and  applied 
in  each  succeeding  calendar  year  until 
the  reduction  is  exhausted.  The  amount 
of  the  reduction  that  is  used  in  a 
calendar  year  is  the  amount  of  the  initial 
transferor's  taxable  gifts  for  that  year. 
Any  excess  reduction  remaining  at  the 
death  of  the  initial  transferor  may  be 
applied  by  the  executor  of  the  initial 
transferor's  estate  as  provided  under 
paragraph  (a)(3)  of  this  section.  See 
paragraph  (a)(4)  of  this  section  for  the 
definition  of  a  section  2701  interest.  See 
§  25.2701-6  for  rules  relating  to  indirect 
ownership  of  equity  interests  transferred 
to  trusts  and  other  entities. 

(3)  Federal  estate  tax  modification. 
Except  as  otherwise  provided  in  this 
paragraph  (a)(3),  in  determining  the 
Federal  estate  tax  with  respect  to  an 
initial  transferor,  the  executor  of  the 
initial  transferor's  estate  may  reduce  the 
amount  on  which  the  decedent's 
tentative  tax  is  computed  under  section 
2001(b)  (or  section  2101(b))  by  the 
amount  of  the  reduction  (including  any 
excess  reduction  carried  forward  under 
paragraph  (a)(2)  of  this  section).  The 
amount  of  the  reduction  under  this 
paragraph  (a)(3)  is  limited  to  the  amount 
that  results  in  zero  Federal  estate  tax 


with 
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respect  to  the  estate  of  the  initial 


trari!  feror. 

(4  Section  2701  interest.  A  section 
2701  interest  is  an  applicable  retained 
inteijest  that  was  valued  using  the 
special  valuation  rules  of  section  2701 
at  the  time  of  the  initial  transfer. 
However,  an  interest  is  a  section  2701 
inter ast  only  to  the  extent  the  transfer  of 
that  interest  effectively  reduces  the 
aggn^gate  ownership  of  such  class  of 
inteiast  by  the  initial  transferor  and 
applicable  family  members  of  the  initial 
transferor  below  that  held  by  such 
pers  )ns  at  the  time  of  the  initial  transfer 
(or  \  le  remaining  portion  thereof). 

(b  Amount  of  reduction.  Except  as 
othe-wise  provided  in  paragraphs 
(c)(3)(iv)  (pertaining  to  transfers  of 
partial  interests)  and  (e)  (pertaining  to 
initi  i|  split  gifts)  of  this  section,  the 
amo  i|nt  of  the  reduction  is  the  lesser 
of-  , 

(1  rrhe  amount  by  which  the  initial 
traniieror's  ta.xable  gifts  were  increased 
as  a  -fesult  of  the  application  of  section 
2701  to  the  initial  transfer;  or 

(2  The  amount  (determined  under 
para^aph  (c)  of  this  section)  duplicated 
in  the  transfer  tax  base  at  the  time  of  the 
transfer  of  the  section  2701  interest  (the 
duplicated  amount). 

(cj  Duplicated  amount — (1)  In 
gen0,ml.  The  duplicated  amount  is  the 
amount  by  which  the  transfer  tax  value 
of  the  section  2701  interest  at  the  time 
of  the  subsequent  transfer  exceeds  the 
valuti  of  that  interest  determined  under 
section  2701  at  the  time  of  the  initial 
transfer.  If,  at  the  time  of  the  initial 
transfer,  the  amount  allocated  to  the 
transferred  interest  under  §  25.2701- 
3(b)(;3)  (Sfep  3  of  the  valuation 
methodology)  is  less  than  the  entire 
amount  available  for  allocation  at  that 
time,  the  duplicated  amount  is  a 
fraction  of  the  amount  described  in  the 
preceding  sentence.  The  numerator  of 
the  fraction  is  the  amount  allocated  to 
the  tjransferred  interest  at  the  time  of  the 
initial  transfer  (pursuant  to  §25.2701- 
3(b)(i3))  and  the  denominator  of  the 
fraction  is  the  amount  available  for 
allodation  at  the  time  of  the  initial 
transfer  (determined  after  application  of 
§25.2701-3(b)(2)). 

(2)  Transfer  tax  value — in  general. 
Except  as  provided  in  paragraph  (c)(3) 
of  this  section,  for  purposes  of 
paragraph  (c)(1)  of  this  section  the 
transfer  tax  value  of  a  section  2701 
interest  is  the  value  of  that  interest  as 
finally  determined  for  Federal  transfer 
tax  purposes  under  chapter  11  or 
chapter  12,  as  the  case  may  be 
(including  the  right  to  receive  any 
distributions  thereon  (other  than 
qualified  payments)),  reduced  by  the 
amount  of  any  deduction  allowed  with 


respect  to  the  section  2701  interest  to 
the  extent  that  the  deduction  would  not 
have  been  allowed  if  the  section  2701 
interest  were  not  included  in  the 
transferor's  total  amount  of  gifts  for  the 
calendar  year  or  the  transferor's  gross 
estate,  as  the  case  may  be.  Rules  similar 
to  the  rules  of  section  691(c)(2)(C)  are 
applicable  to  determine  the  extent  that 
a  deduction  would  not  be  allowed  if  the 
section  2701  interest  were  not  so 
included. 

(3)  Special  transfer  tax  value  rules — 
(i)  Transfers  for  consideration.  Except  as 
provided  in  paragraph  (c)(3)(iii)  of  this 
section,  if,  during  the  life  of  the  initial 
transferor,  a  section  2701  interest  is 
transferred  to  or  for  the  benefit  of  an 
individual  other  than  the  initial 
transferor  or  an  applicable  family 
member  of  the  initial  transferor  for 
consideration  in  money  or  money's 
worth,  or  in  a  transfer  that  is  treated  as 
a  transfer  for  consideration  in  money  or 
money's  worth,  the  transfer  of  the 
section  2701  interest  is  deemed  to  occur 
at  the  death  of  the  initial  transferor.  In 
this  case,  the  estate  of  the  initial 
transferor  is  entitled  to  a  reduction  in 
the  same  manner  as  if  the  initial 
transferor's  gross  estate  included  a 
section  2701  interest  having  a  chapter 
11  value  equal  to  the  amount  of 
consideration  in  money  or  money's 
worth  received  in  the  exchange 
(determined  as  of  the  time  of  the 
exchange). 

(ii)  Interests  held  by  applicable  family 
members  at  date  of  initial  transferor's 
death.  If  a  section  2701  interest  in 
existence  on  the  date  of  the  initial 
transferor's  death  is  held  by  an 
applicable  family  member  and. 
therefore,  is  not  included  in  the  gross 
estate  of  the  initial  transferor,  the 
section  2701  interest  is  deemed  to  be 
transferred  at  the  death  of  the  initial 
transferor  to  or  for  the  benefit  of  an 
individual  other  than  the  initial 
transferor  or  an  applicable  family 
member  of  the  initial  transferor.  In  this 
case,  the  transfer  tax  value  of  that 
interest  is  the  value  that  the  executor  of 
the  initial  transferor's  estate  can 
demonstrate  would  be  determined 
under  chapter  12  if  the  interest  were 
transferred  immediately  prior  to  the 
death  of  the  initial  transferor. 

(iii)  Nonrecognition  transactions.  If  an 
individual  exchanges  a  section  2701 
interest  in  a  nonrecognition  transaction 
(within  the  meaning  of  section 
7701(a)(45))-.  the  exchange  is  not  treated 
as  a  transfer  of  a  section  2701  interest 
and  the  transfer  tax  value  of  that  interest 
is  determined  as  if  the  interest  received 
in  exchange  is  the  section  2701  interest. 

(iv)  Transfer  of  less  than  the  entire 
section  2701  interest.  If  a  transfer  is  a 


transfer  of  less  than  the  entire  section 
2701  interest,  the  amount  of  the 
reduction  under  paragraph  (a)(2)  or 
(a)(3)  of  this  section  is  reduced 
proportionately. 

(v)  Multiple  classes  of  section  2701 
interest.  For  purposes  of  paragraph  (b) 
of  this  section,  if  more  than  one  class  of 
section  2701  interest  exists,  the  amount 
of  the  reduction  is  determined 
separately  with  respect  to  each  such 
class. 

(vi)  Multiple  initial  transfers.  If  an 
initial  transferor  has  made  more  than 
one  initial  transfer,  the  amount  of  the 
reduction  with  respect  to  any  section 
2701  interest  is  the  sum  of  the 
reductions  computed  under  paragraph 
(b)  of  this  section  with  respect  to  each 
such  initial  transfer. 

(d)  Examples.  The  following  examples 
illustrate  the  provisions  of  paragraphs 
(a)  through  (c)  of  this  section. 

Facts.  (1)  In  general,  (i)  P,  an  individual, 
holds  1,500  shares  of  SI. 000  par  value 
preferred  stock  of  X  corporation  (bearing  an 
annual  noncumulative  dividend  of  SlOO  per 
share  that  may  be  put  to  X  at  any  time  for 
par  value)  and  1.000  shares  of  voting 
common  stock  of  X.  There  is  no  other 
outstanding  common  stock  of  X. 

(ii)  On  January  15.  1991.  when  the 
ag,«;rpgate  fair  market  value  of  the  preferred 
stock  is  Si. 500.000  and  the  aggregate  fair 
market  value  of  the  common  stock  is 
S500.000,  P  transfers  common  stock  to  P's 
child.  The  fair  market  value  of  P's  interest  in 
X  (common  and  preferred)  immediately  prior 
to  the  transfer  is  S2,000,000.  and  the  section 
2701  value  of  the  preferred  stock  (the  section 
2701  infferest)  is  zero.  Neither  P  nor  P's 
spouse.  S,  made  gifts  prior  to  1991. 

(2)  Additional  facts  applicable  to  Examples 

1  through  3.  P's  transfer  consists  of  all  1.000 
shares  of  P's  common  stock.  With  respect  to 
the  initial  transfer,  the  amount  remaining 
after  Step  2  of  the  subtraction  method  of 

§  25.2701-3  is  S2.000.000  (S2.000.000  minus 
zero),  all  of  which  is  allocated  to  the 
transferred  stock.  P's  aggregate  taxable  gifts 
for  1991  (including  the  section  2701  transfer) 
equal  S2. 500.000. 

(3)  Additional  facts  applicable  to  Examples 

4  and  5.  P's  initial  transfer  consists  of  one- 
half  of  P's  common  stock.  With  respect  to  the 
initial  transfer  in  this  case,  only  $1,000,000 
(one-half  of  the  amount  remaining  after  Step 

2  of  the  subtraction  method  of  §  2^). 2701-3) 
is  allocated  to  the  transferred  stock.  P's 
aggregate  taxable  gifts  for  1991  (the  section 
2701  transfer  and  P's  other  transfers)  equal 

5  2. 500. 000. 

Example  1.  Inter  vivos  transfer  of  entire 
section  2701  interest,  (i)  On  October  1, 1994. 
at  a  time  when  the  value  of  P's  preferred 
stock  is  SI  .400.000.  P  transfers  all  of  the 
preferred  stock  to  P's  child.  In  computing  P's 
1994  gift  tax.  P.  as  the  initial  transferor,  is 
entitled  to  reduce  the  amount  on  which  P's 
tentative  tax  is  computed  under  section 
2502(a)  by  SI. 400.000. 

(ii)  The  amount  of  the  reduction  computed 
under  paragraph  (b)  of  this  section  is  the 
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lesser  of  Si  .500.000  (the  amount  by  which 
the  initial  transferor's  taxable  gifts  were 
increased  as  a  result  of  the  application  of 
section  2701  to  the  initial  transfer)  or 
SI. 400,000  (the  duplicated  amount).  The 
duplicated  amount  is  100  percent  (the 
portion  of  the  section  2701  interest 
subsequently  transferred)  times  51,400.000 
(the  amount  by  which  (he  gift  tax  value  of  the 
preferred  stock  (SI. 400.000  at  the  time  r.f  the 
subsequent  transfer)  exceeds  zero  (the  section 
2701  value  of  the  preferred  st(x;k  at  the  time 
of  the  initial  transfer)). 

(iii)  The  result  would  be  the  same  if  the 
preferred  stock  had  l>e<-ri  held  by  P's  pare:;!, 
CM.  and  GM  had.  on  October  1,  1994. 
transferred  the  preferred  stock  to  or  for  the 
benefit  of  an  individual  other  than  P  or  an 
applicable  family  member  of  P.  In  that  case, 
in  computing  the  tax  on  P's  1994  and 
subsequent  transfers.  P  would  be  eiititled  to 
reduce  the  amount  on  which  P's  tentative  tax 
is  computed  under  section  2502(a)  by 
Sl.400.000.  If  the  value  of  P's  1994  gifts  is 
less  than  Sl.400.000.  P  is  entitled  to  claim 
the  excess  adjustment  in  computing  the  tax 
with  respect  to  P's  subsequent  transfers. 

Example  2.  Transfer  o/swf;on  2701 
interest  at  death  of  initial  transferor,  (i)  P 
continues  to  hold  the  preferred  slock  until 
P's  death.  The  chapter  11  value  of  the 
preferred  stock  at  the  date  of  P's  death  is  the 
same  as  the  fair  m.arkef  value  of  the  preferred 
stock  at  the  time  of  the  initial  transfer.  In 
computing  the  Federal  estate  tdx  with  respect 
to  P's  estate.  P's  executor  is  entitled  to  a 
reduction  of  SI. 500, 000  under  paragraph 
(a)(3)  of  this  section. 

(ii)  The  result  would  be  the  same  if  P  had 
sold  the  preferred  stock  to  any  individual 
other  than  an  applicable  family  member  at  a 
time  when  the  value  of  the  preferred  stock 
was  $1,500,000.  In  that  case,  the  amount  of 
the  reduction  is  computed  as  if  the  preferred 
stock  were  included  in  P's  gross  estate  at  a 
fair  market  value  equal  to  the  sales  price.  If 
the  value  of  P's  taxable  estate  is  less  than 
SI. 500,000.  the  amount  of  the  adjustment 
available  to  P's  executor  is  limited  to  the 
actual  value  of  P's  taxable  estate. 

(iii)  The  result  would  also  be  the  same  if 
the  preferred  stock  had  been  held  by  P's 
parent,  GM.  and  at  the  time  of  P's  death.  GM 
had  not  tran.>;f erred  the  preferred  stock. 

Example  3.  Transfer  of  after-acquired 
preferred  stock.  On  September  1. 1992.  P 
purchases  UK) shares  of  X  prtferred  stock 
from  an  unrelated  party.  On  October  1 .  1394. 
P  transfers  100  shares  of  X  preferred  stock  to 
P's  child.  In  computing  P's  1994  gift  tax,  P 
is  not  crstiiicd  to  reduce  the  amount  on 
which  Ps  tentative  tax  is  computed  under 
section  2502(a)  because  the  1994  transfer 
does  not  reduce  P's  preferred  stock  holding 
below  that  held  at  the  time  of  the  initial 
transfer.  See  paragraph  (a)(4)  of  this  section. 

Example  4.  Inter  vivos  transfer  of  entire 
section  2701  interest,  (i)  On  October  1. 1994. 
at  a  time  when  the  value  of  P's  preferred 
stock  is  SI  .400,000,  P  transfers  all  of  the 
preferred  stock  to  P's  child.  In  computing  P's 
1994  gift  tax,  P,  as  the  initial  transferor,  is 
entitled  to  reduce  the  amount  on  which  P's 
tentative  tax  is  computed  under  section 
2502(a)  by  S700.000. 

(ii)  The  amount  of  the  reduction  computed 
under  paragraph  (b)  of  this  section  is  the 


lesser  cf  S750.000  ((Sl.500.000  x  .5 
(SI. 000.000  over  S2.000.000))  the  amount  by 
which  the  initial  transferor's  taxable  gifts 
were  increased  as  a  result  r.f  the  application 
of  section  2701  to  the  initial  transfer)  or 
S700.000  (fSl, 400.000  X  .5)  the  duplicated 
amount).  The  duplicated  amcunt  is  100 
percent  (the  portion  of  the  section  2701 
interest  subsequently  transferred)  times 
S70C.000;  e.g.,  one-half  (the  fraction 
representing  the  portion  of  the  common  stock 
transferred  in  the  initi.il  transf-.-r  (SI. 000.000/ 
S2.000.000))  of  the  amount  by  which  the  gift 
tax  value  of  the  preferred  stork  at  the  time 
of  the  subsequent  transfer  (SI  .400.000) 
exceeds  zero  (the  section  2701  value  of  the 
pi-eferred  stock  at  the  time  of  the  initial 
transfer). 

Exa:r:p!e  5.  Si:hseqiwni  transfer  of  less 
than  the  entire  sfcUon  2701  interest.  On 
October  1. 1994,  at  a  time  when  the  value  of 
P's  preferred  stock  is  SI. 400,000.  P  transfers 
only  250  of  P's  1 .000  shares  of  preferred 
stock  to  P's  child.  In  this  case,  the  amount 
of  the  reduction  computed  under  paragraph 
(b)  is  Si 75.000  (one  fourth  (250/1.000)  of  the 
amount  of  the  reduction  available  if  P  had 
ti-ansferred  all  1.000  shares  of  prt^ferred 
stock). 

(e)  Computation  of  reduction  if  initial 
transftT  is  split  under  section  2513 — (1) 
In  general.  If  st5ction  2513  applies  to  the 
initial  transfer  (a  split  initial  transfer), 
the  special  rules  of  this  paragraph  (e) 
apply. 

(2)  Transfers  during  joint  lives.  If 
there  is  a  split  initial  transfer  and  tlie 
corresponding  section  2701  interest  is 
transferred  during  the  joint  lives  of  the 
donor  and  the  consenting  spouse,  for 
purposes  of  determining  the  reduction 
under  paragraph  (a)(2)  of  this  section 
each  spouse  is  treated  as  if  the  spouse 
was  the  initial  transferor  of  one-half  of 
the  split  initial  transfer. 

(3)  Transfers  at  or  after  death  of  either 
spouse — (i)  In  general.  If  there  is  a  split 
initial  transfer  and  the  corresponding 
section  2701  interest  is  transferred  at  or 
after  the  death  of  the  first  spouse  to  die, 
the  reduction  under  paragraph  (a)(2)  or 
(a)(3)  of  this  section  is  determined  as  if 
the  donor  spouse  was  the  initial 
transferor  of  the  entire  initial  transfer. 

(ii)  Death  of  donor  spouse.  Except  as 
provided  in  paragraph  (e)(3)(iv}  of  this 
section,  the  executor  of  the  estate  of  the 
donor  spouse  in  a  split  initial  transfer  is 
entitled  to  compute  the  reduction  as  if 
the  donor  spouse  was  the  initial 
transferor  of  the  section  2701  interest 
otherwise  attrihutable  to  the  consenting 
spouse.  In  this  case,  if  the  consenting 
spouse  survives  the  donor  spouse — 

(A)  The  consenting  spou.se's  aggregate 
sum  of  taxable  gifts  used  in  computing 
each  tentative  tax  under  section  2502(a) 
(and,  therefore,  adjusted  taxable  gifts 
under  section  2001(b)(1)(B)  (or  section 
2101(b)(1)(B))  and  the  tax  payable  on 
the  consenting  spouse's  prior  taxable 


gifts  under  section  2001(b)(2)  (or  section 
2101(b)(2)))  is  reduced  to  eliminate  the 
remaining  effect  of  the  section  2701 
intpr*»st;  and 

(B)  Except  w  ith  respect  to  any  excess 
reduction  carried  forwa,''d  under 
paragraph  (a)i2)  of  this  section,  the 
consenting  spouse  ceases  to  be  treated 
as  the  iniLial  transftror  of  the  section 
2701  interest. 

(iii)  Death  of  consenting  spousi^.  If  the 
consenting  spouse  predeceases  the 
donor  spouse,  except  for  any  excess 
reduction  carried  forward  under 
paragraph  (a)(2)  of  this  section,  the 
reduction  with  rer.pect  to  any  section 
2701  interest  in  the  split  initial  tra,i;:fer 
is  not  available  to  the  estate  of  the 
consenting  spouse  (regardless  of 
whether  the  interest  is  included  in  tho 
consenting  spouse's  gross  estate). 
Sin-'ilarly,  if  the  consenting  spouse 
predeceases  the  donor  spouse,  no 
reduction  is  available  to  the  consentin;^ 
spouse's  adjusted  taxable  gifts  under 
section  2i)01(b)(l)(B)  (or  section 
2101(b)(1)(B))  or  to  the  con.senting 
spouse's  gift  tax  payable  under  section 
2001(b)(2)  (or  section  2101(b)(2)).  See 
paragraph  (a)i2)  of  this  section  for  rules 
involving  transfers  tiy  an  applicable 
family  member  during  the  life  of  the 
initial  transferor. 

(iv)  Additional  limitation  on 
reduction.  If  the  donor  spouse  (or  the 
estate  of  the  donor  spo'se)  is  treated 
under  this  paragraph  (e)  as  the  initial 
transferor  of  the  section  2701  interest 
otherwise  attributable  to  the  consenting 
spouse,  the  amount  of  additional 
reduction  determined  under  paragraph 
(b)  of  this  section  is  the  amount 
determined  under  that  paragraph  with 
respect  to  the  consenting  spouse.  If  a 
reduction  was  previously  available  to 
the  consenting  spouse  under  this 
paragraph  (e),  the  amount  determined 
under  this  paragraph  (e)(3)(iv)  with 
respect  to  the  consenting  spouse  is 
determined  as  if  the  consenting  spou.se's 
taxable  gifts  in  the  split  initial  transfer 
had  been  increased  only  by  that  portion 
of  the  increase  that  corresponds  to  the 
remaining  portion  of  the  section  2701 
interest.  The  amount  of  the  additional 
reduction  (i.e.,  the  amount  determin€'d 
w  ith  respect  to  the  consenting  spou.se) 
is  limited  to  the  amount  that  results  in 
a  reduction  in  the  donor  spouse's 
Federal  transfer  tax  no  greater  than  the 
amount  of  the  increase  in  the  consenting 
spouse's  gift  tax  incurred  by  reason  of 
the  section  2701  interest  (or  the 
remaining  portion  thereofl. 

(0  Examples.  The  following  examples 
illustrate  the  provisions  of  paragraph  (e) 
of  this  section.  The  examples  assume 
the  facts  set  out  in  this  paragraph  (f). 
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|F«rfs.  (1)  In  each  example  assume  that  P. 
ai  individual,  holds  1,500  shares  of  SI. 000 
pkt  value  preferred  stock  of  X  corporation 
(bearing  an  annual  noncumulafive  dividend 
of  SlOO  per  share  that  may  be  put  to  X  at  any 
titne  for  par  value)  and  1,000  shares  of  voting 
coinmon  stock  of  X.  There  is  no  other 
oi  ilstanding  stock  of  X.  The  annual  exclusion 
u  itier  section  2503  is  not  allowable  with 
rt  sjpect  to  any  gift. 

(2)  On  January  15. 1991.  when  the 
aj  >  legate  fair  market  value  of  the  preferred 
St }  :k  is  $1 .500.000  and  the  aggregate  fair 
rr  a  rket  value  of  the  common  stock  is 
S:  1 10,000,  P  transfers  all  1 ,000  shares  of  the 
cc  1  ^mon  stock  to  P's  child.  Section  2701 
aj   (lies  to  the  initial  transfer  because  P 
tj- 1  isferred  an  equity  interest  (the  common 
St )  :k)  to  a  member  of  P's  family  and 
in  I  nediately  thereafter  held  an  applicable 
re;,  lined  interest  (the  preferred  stock).  The 
fa  ]  market  value  of  P's  interest  in  X 
in  II  nediately  prior  to  the  transfer  is 
S; .  300.000  and  the  section  2701  value  of  the 
pic  ferred  stock  (the  section  2701  interest)  is 
z*  r  3.  With  respect  to  the  initial  transfer,  the 
ar  ibunt  remaining  after  Step  2  of  the 
SLbtraction  method  of  §25.2701-3  was 
S;  ,600.000  (52.000,000  minus  zero),  ail  of 
w  ijch  is  allocated  to  the  transferred  stock.  P 
h£(|  made  no  gifts  prior  to  1991.  The  sum  of 
P'  i^ggregate  taxable  gifts  for  the  calendar 
y€  air  1991  (including  the  section  2701 
tTi  Asfer)  is  $2,500,000.  P's  spouse.  S,  made 
nt  feifts  prior  to  1991. 

I)  P  and  S  elected  pursuant  to  section 
2513  to  treat  one-  half  of  their  1991  gifts  as 
hs  vjing  been  made  by  each  spouse.  Without 
thijapplication  of  section  2701.  P  and  S's 
a'J,y(!gate  gifts  would  have  been  5500,000  and 
ea  ;|i  spouse  would  have  paid  no  gift  tax 
be~iuse  of  the  application  of  the  unified 
credit  under  section  2505.  However,  because 
of  the  application  of  section  2701,  both  P  and 
S  iite  each  treated  as  the  initial  transferor  of 
aggregate  taxable  gifts  in  the  amount  of 

51  250,000  and,  after  the  application  of  the 
unified  credit  under  section  2505,  each  paid 

52  5|5,500  in  gift  tax  with  respect  to  their  1991 
trsrtsfers.  On  October  1,  1994,  at  a  time  when 
th(!  value  of  the  preferred  stock  is  the  same 
as  r^  the  time  of  the  initial  transfer,  P 
tranlsfers  the  preferred  stock  (the  section  2701 
intsrest)  to  P's  child. 

i:kample  1.  Inter  vivos  transfer  of  entire 
seitjon  2T01  interfst.  P  transfers  all  of  the 
preferred  stock  to  P's  child.  P  and  S  are  each 
enjitled  to  a  reduction  of  S750.000  in 
computing  their  1994  gift  tax  P  is  entitled  to 
thd  reduction  because  P  subsequently 
transferred  the  one-half  share  of  the  section 
2701  interest  as  to  which  P  was  the  initial 
tratisferor  to  an  individual  who  was  not  an 
apf.licable  family  member  of  P.  S  is  entitled 
to  (lie  reduction  because  P,  an  applicable 
faijiily  member  with  respect  to  S,  transferred 
thdone-half  share  of  the  section  2701  interest 
as  jo  which  S  was  the  initial  transferor  to  an 
individual  other  than  S  or  an  applicable 
fanjiily  member  of  S,  S  may  claim  the 
redjuction  against  S's  1994  gifts.  If  S's  1994 
taxpble  gifts  are  less  than  5750,000,  S  may 
cla  m  the  remaining  amount  of  the  reduction 
against  S's  next  succeeding  lifetime  transfers. 

I'Hample  2.  Inter  vivos  transfer  of  portion 
of  taction  2701  interest.  P  transfers  one- 


fourth  of  the  preferred  stock  to  P's  child.  In 
this  case,  P  and  S  are  each  entitled  to  a 
reduction  of  5187,500,  the  corresponding 
portion  of  the  reduction  otherwise  available 
to  each  spouse  (one-fourth  of  $750,000), 

Example  3.  Transferal  death  of  donor 
spouse.  P,  the  donor  spouse  in  the  section 
2513  election,  dies  on  October  1, 1994,  while 
holding  all  of  the  preferred  stock.  The 
executor  of  P's  estate  is  entitled  to  a 
reduction  in  the  computation  of  the  tentative 
tax  under  section  2001(b).  Since  no  reduction 
had  been  previously  available  with  respect  to 
the  section  2701  interest,  P's  estate  is  entitled 
to  a  full  reduction  of  $750,000  with  respect 
to  the  one-half  share  of  the  preferred  stock  as 
to  which  P  was  the  initial  transferor.  In 
addition,  P's  estate  is  entitled  to  an 
additional  reduction  of  up  to  5750,000  for  the 
remaining  section  2701  interest  as  to  which 
S  was  the  initial  transferor.  The  reduction  for 
the  consenting  spouse's  remaining  section 
2701  interest  is  limited  to  that  amount  that 
will  produce  a  tax  saving  in  P's  Federal  estate 
tax  of  $255,500,  the  amount  of  gift  tax 
incurred  by  S  by  reason  of  the  application  of 
section  2701  to  the  split  initial  transfer. 

Example  4.  Transfer  after  death  of  donor 
spouse.  The  facts  are  the  same  as  in  Example 
3,  except  that  S  acquires  the  preferred  stock 
from  P's  estate  and  subsequently  transfers  the 
preferred  stock  to  S's  child.  S  is' not  entitled 
to  a  reduction  because  S  ceased  to  be  an 
initial  transferor  upon  P's  death  (and  S's 
prior  taxable  gifts  were  automatically 
adjusted  at  that  time  to^the  level  that  would 
have  existed  had  the  split  initial  transfer  not 
been  subject  to  section  2701). 

Example  5.  Death  of  donor  spouse  after 
inter  vivos  transfer,  (i)  P  transfers  one-fourth 
of  the  preferred  stock  to  P's  child.  In  this 
case,  P  and  S  are  each  entitled  to  a  reduction 
of  $187,500,  the  corresponding  portion  of  the 
reduction  otherwise  available  to  each  spouse 
(one-fourth  of  $750,000).  S  may  claim  the 
reduction  against  S's  1994  or  subsequent 
transfers.  P  dies  on  November  1,  1994. 

(ii)  P's  executor  is  entitled  to  include,  in 
computing  the  reduction  available  to  P's 
estate,  the  remaining  reduction  to  which  P  is 
entitled  and  an  additional  amount  of  up  to 
5562,500  (5750,000  minus  5187,500,  the 
amount  of  the  remaining  reduction 
attributable  to  the  consenting  spouse 
determined  immediately  prior  to  P's  death). 
The  amount  of  additional  reduction  available 
to  P's  estate  cannot  exceed  the  amount  that 
will  reduce  P's  estate  tax  by  $178,625,  the 
amount  that  S's  1991  gift  tax  would  have 
been  increased  if  the  application  of  section 
2701  had  increased  S's  taxable  gifts  by  only 
$562,500(5750,000  -  $187,500). 

(g)  Double  taxation  otherwise 
avoided.  No  reduction  is  available 
under  this  section  if — 

(1)  Double  taxation  is  otherwise 
avoided  in  the  computation  of  the  estate 
tax  under  section  2001  (or  section  2101); 
or 

(2)  A  reduction  was  previously  taken 
under  the  provisions  of  section 
2701(e)(6)  with  respect  to  the  same 
section  2701  interest  and  the  same 
initial  transfer. 


(h)  Effective  date.  This  section  is 
effective  for  transfers  of  section  2701 
interests  after  May  4,  1994.  If  the 
transfer  of  a  section  2701  interest 
occurred  on  or  before  May  4.  1994.  the 
initial  transferor  may  rely  on  either  this 
section,  project  PS-30-91  (1991-2  C.B. 
1 1 18,  and  1992-1  C.B.  1239  (see 
§  601.601(d)(2)(ii)(6)  of  this  chapter))  or 
any  other  reasonable  interpretation  of 
the  statute. 

Par.  5.  Section  25.2702-3  is  amended 
as  follows: 

1.  A  sentence  is  added  to  the  end  of 
paragraph  (b)(3). 

2.  A  sentence  is  added  to  the  end  of 
paragraph  (c)(3). 

3.  The  additions  read  as  follows: 

§  25.2702-3    Qualified  Interests. 

•  •         •         •        • 

(b)  *  •  • 

(3)  *   *   *  Solely  for  purposes  of  this 
paragraph  (b).  the  governing  instrument 
meets  the  requirements  of  this  section 
with  respect  to  short  taxable  years,  if 
any.  and  the  last  taxable  year  of  the  term 
if  the  governing  instrument  provides 
that  the  fixed  amount  or  a  pro-rata 
portion  thereof  must  be  payable  for  the 
final  short  period  of  the  annuity 
interest. 

•  •        •        •        » 

(c)  •   *    • 

(3)  *   •   *  Solely  for  purposes  of  this 
paragraph  (c).  the  governing  instrument 
meets  the  requirements  of  this  section 
with  respect  to  short  taxable  years,  if 
any,  and  the  last  taxable  year  of  the  term 
if  the  governing  instrument  provides 
that  the  fixed  amount  or  a  pro-rata 
portion  thereof  must  be  payable  for  the 
final  short  period  of  the  unitrust 
interest. 


PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  6.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 
Authority:  26  US  C,  7805. 

Par.  7,  The  table  in  §  602.101(c)  is 
amended  by  adding  the  following 
citation  in  numerical  order  to  read  as 
follows: 

25.2701-5 1545-1273 

Michael  P.  Dolan, 

Acting  Commissioner  of  Internal  Revenue. 

Approved:  April  18, 1994. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury'. 
IFR  Doc.  94-10727  Filed  5-4-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGDa-«3-023] 

RIN211&-AE47 

Drawbridge  Operation  Regulations; 
Pass  Manchac,  LA 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  notice  corrects  technical 
errors  in  the  regulatory  language  of  a 
final  rule  published  in  the  Federal 
Register  on  March  30, 1994  (59  FR 
14755).  The  final  rule  changed  the 
regulation  governing  the  operation  of 
the  bascule  span  bridge  across  Pass 
Manchac,  mile  6.7  at  Manchac, 
Louisiana,  by  permitting  automated 
operation  of  the  draw. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  April  29, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  Wachter,  Bridge 
Administration  Branch,  Eighth  Coast 
Guard  District,  telephone  (504)  589- 
2965. 

Corrections 

§117.489    [Corrected] 

1.  On  Page  14755,  second  column, 
§  117.484,  correct  paragraph  (b)  by 
removing  the  last  sentence  and  adding 
two  sentences  in  its  place  to  read 
"Navigation  channel  warning  lights  will 
be  lit,  and  photoelectric  (infrared)  boat 
detectors  will  monitor  the  waterway 
beneath  the  bridge  for  the  presence  of 
vessels.  The  waterway  approaches  to  the 
bridge  will  be  monitored  by  closed 
circuit  TV  (CCTV)  cameras.". 

2.  On  Page  14755,  second  column, 
§  117.484,  correct  paragraph  (c)  by 
revising  the  second  sentence  to  read 
"The  yardmaster  will  continuously 
monitor  marine  radio  broadcasts  on  the 
normal  and  emergency  marine  radio 
channels  throughout  the  warning  period 
and  at  all  times  the  bridge  is  closed.". 

Dated:  April  20.  1994. 

J.C.  Card. 

RearAdmirat.  U.S.  Coast  Guard  Commander. 
Eighth  Coast  Guard  District. 

|FR  Doc  94-10855  Filed  5-4-94;  8;45  am] 
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33  CFR  Part  165 
[COTP  Baltimore  94-007] 

Regulated  Navigation  Area  Regulation: 
Ice  Operations  in  Chesapeake  Bay 

AGENCY:  Coast  Guard.  DOT. 


ACTION:  Notice  of  termination. 

SUMMARY:  The  Ice  Navigation  Season 
Regulated  Navigation  Area  on  the 
northern  portion  of  the  Chesapeake  Bay 
and  its  tributaries,  including  the 
Chesapeake  and  Delaware  Canal,  is 
terminated  April  20, 1994. 

The  regulations  for  this  Regulated 
Navigation  Area,  found  in  33  CFR 
165.503,  state  that  they  shall  be  placed 
in  effect  and  terminated  at  the  direction 
of  the  Captain  of  the  Port  Baltimore  by 
notice  in  the  Federal  Register.  This 
notice  terminates  the  regulation  placed 
into  effect  by  a  Federal  Register  Notice 
published  on  February  9,  1994  (59  FR 
5954). 

The  purpose  of  the  Regulated 
Navigation  Area  was  to  enhance  the 
safety  of  navigation  in  the  affected 
waters,  h  required  operators  of  certain 
vessels,  during  their  vessel's  transit  of 
the  Regulated  Navigation  Area,  to  be 
aware  of  currently  effective  Ice 
Navigation  Season  Captain  of  the  Port 
Orders  issued  by  the  Captain  of  the  Port, 
Baltimore. 

EFFECTIVE  DATE:  This  notice  is  effective 
12  a.m.,  April  20, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  P.  Ryan,  Chief  Warrant  Officer, 
U.S.  Coast  Guard  Marine  Safety  Office, 
Baltimore  Customs  House,  40  South  Gay 
Street,  Baltimore,  Maryland  21202- 
4022,  (410)  962-2651. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  regulation  are 
Timothy  P.  Ryan.  Chief  Warrant  Officer, 
project  officer  for  the  Captain  of  the 
Port,  Baltimore,  Maryland  and 
Lieutenant  Monica  L.  Lombardi.  project 
attorney,  Fifth  Coast  Guard  District 
Legal  Staff 

Dated:  April  22, 1994. 
G.S.  Cope, 

Captain,  U.S.  Coast  Guard,  Captair}  of  the 

Port,  Baltimore,  Maryland. 

[FR  Doc.  94-10856  Filed  5-4-94;  8:45  ami 
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POSTAL  SERVICE 

39  CFR  Part  111 

Special  BulkThird-Class  Eligibility 
Restrictions 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  On  October  28, 1993,  the 
President  signed  into  law  Public  Law 
103-123.  the  Treasury.  Postal  Service, 
and  General  Appropriations  Act  for 


1994.  Title  VII  of  the  Act.  the  Revenue 
Forgone  Reform  Act.  amends  39  U.S.C. 
3626  by  adding  provisions  to  subsection 
(j)  and  new  subsection  (m).  These 
sections  concern  the  administration  of 
special  bulk  third-class  postage  rates  for 
certain  qualified  organizations.  The 
provisions,  which  were  not  to  take  effect 
until  after  December  31, 1993,  make 
certain  types  of  advertisements, 
promotions,  and  offers,  as  well  as  some 
products,  ineligible  to  be  mailed  at  the 
special  bulk  third-class  rates.  This 
document  contains  regulations 
implementing  the  legislative  changes. 
EFFECTIVE  DATE:  September  4,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  Collins,  (202)  268-5316. 
SUPPLEMENTARY  INFORMATION:  The  Postal 
Service  published  in  the  Federal 
Register  (58  FR  64918-64919)  on 
December  10, 1993,  a  proposal  to  amend 
the  Domestic  Mail  Manual  to  implement 
certain  provisions  of  Public  Law  103- 
123,  the  Treasury,  Postal  Service,  and 
General  Appropriations  Act  for  1994. 
These  provisions  made  certain  types  of 
matter  ineligible  to  be  mailed  at  the 
special  bulk  third-class  postage  rates, 
which  are  available  for  use  by  certain 
qualified  nonprofit  organizations  and 
political  committees.  The  Postal  Service 
requested  comments  by  January  10, 
1994.  Subsequently,  the  comment 
period  was  extended  to  February  9, 
1994,  by  notice  in  the  Federal  Register 
(58  FR  65959)  on  December  17, 1993.  At 
the  request  of  postal  customers,  the 
Postal  Ser\ice  held  a  public  meeting  on 
January  28, 1994,  as  announced  in  the 
Federal  Register  (59  FR  1512)  on 
January  11,  1994,  to  facilitate  the  receipt 
of  comments  regarding  the  proposal  to 
implement  new  statutory  restrictions  on 
the  use  of  special  bulk  third-class  mail. 

The  new  legislation  establishes 
additional  content-based  restrictions  on 
matter  eligible  for  special  bulk  third- 
class  rates.  In  order  for  material  that 
advertises,  promotes,  offers,  or  for  a  fee 
or  consideration,  recommends, 
describes,  or  announces  the  availability 
of  any  product  or  service  to  qualify  for 
mailing  at  these  rates,  the  sale  of  the 
product  or  the  providing  of  the  service 
mu.st  be  substantially  related  to  the 
exercise  or  performance  by  the 
organization  of  one  or  more  of  the 
purposes  constituting  the  basis  for  the 
organization's  authorization  to  mail  at 
such  rates.  The  determination  whether  a 
product  or  service  is  substantially 
related  to  an  organization's  purpose  is  to 
be  made  in  accordance  with  standards 
established  under  the  Interna!  Revenue 
Code. 

The  legislation  also  establishes 
restrictions  for  mailing  products  at  the 
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sptMial  rates.  The  only  products 
maiLihle  at  the  special  bulk  third-class 
ratei  are  low-cost  products  as  defined 
under  the  Internal  Revenue  Code,  items 
donated  or  contributed  to  the  qualified 
organization,  and  periodical 
publications  of  qualified  organizations. 
The  Postal  Service  views  the  new 
prov-isions  as  supplementary  to,  rather 
than  a  change  to  or  replacement  for. 
existing  restrictions  on  special  rate 
mailings.  That  is.  mailings  ineligible  for 
the  special  rates  under  existing  rules 
remain  ineligible  for  these  rates, 
regardless  of  whether  they  violate  the 
new  ^restrictions.  Further,  mailings  that 
violate  the  new  restrictions  would  not 
be  eligible  for  the  special  rates, 
regardless  of  whether  they  would  be 
eligible  under  existing  rules. 

As  a  general  matter,  it  should  be 
recognized  that  the  Postal  Senice  has 
limilad  di.scretion  on  what  may  be 
mailed  at  the  special  rates.  These 
historically  subsidized  rates  are  based 
on  statutes  that  prescribe  standards  for 
who  may  mail  at  the  special  rates  and 
whai  may  be  sent  at  those  rates.  The 
Post.i)  Service  views  its  role  as  the 
adm  nistrator  of  these  laws. 
Accordingly,  its  goal  in  this  rulemaking 
is  tojpromulgate  niles  implementing 
Puhliic  Low  103-123. 

A^  explained  below,  the  new  rules 
deny  ihe  use  of  special  bulk  third-class 
ratesj  for  mailpieccs  that  contain 
advi.trtisements  for  products  or  services 
of  the  qualified  organization  that  are  not 
".siibKtiintialiy  related"  to  a  purpose  on 
whic  h  the  organization's  authorization 
to  m  i\\  at  the  special  bulk  third-class 
rates  is  based.  This  prohibition  applies 
to  cateiogs  and  publications  containing 
sucti  advertisements,  regardless  of  the 
inch  $ion  of  other  advertisements  that 
do  q  iaiify  for  mailing  at  those  rates. 
Paid  advertisements  that  do  not  violate 
any  of  the  current  restrictions  will 
conti  liue  to  be  allowed  in  publications 
sent  at  the  special  bulk  third-class  rates, 
as  long  as  they  pass  the  "substantially 
rekit^jd"  test.  Tiiese  new  rules  are  in 
addition  to.  and  are  designed  to  be 
compatible  with,  existing  prohibitions 
on  the  use  of  special  bulk  third-class 
ratesjfor  improper  cooperative  mailings, 
and  Certain  advertising  for  credit  cards, 
insurance  policies,  and  travel 
arrangements.  As  a  separate  matter,  the 
Postal  Service  will  revise  mailing 
statements  for  special  bulk  ihird-t.la.ss 
mailings  by  citing  the  appropriate 
Do.mestic  Mail  Manual  section  to  call 
mailers'  attention  to  provisions  with 
which  they  need  to  he  familiar. 

Evaluation  of  Comments  Received 

Written  comments  from  almost  600 
religious,  educational,  fraternal. 


charitable,  labor,  and  agricultural 
organizations  and  individuals  were 
received  by  the  Postal  Service.  In 
addition.  14  commenters  offered  oral 
comments  at  the  public  meeting. 

Four  hundred  seventeen  comments 
appose  enforcement  of  the 
"substantially  related"  test  to  determine 
whether  an  advertisement,  promotion, 
or  offer  is  mailable  at  the  special  bulk 
third-class  rates.  They  state  that  the  test 
would  be  detrimental  to  fundraising 
activities  needed  to  sustain  operating 
budgets,  harm  religious  publications  of 
all  faiths,  and  impair  organizations' 
abilities  to  carry  on  their  religious, 
educational,  or  charitable  functions. 

As  explained  above,  the  Postal 
Service's  rvsponsibility  is  to  implement 
and  administer  a  new  statutorj- 
provision  restricting  the  use  of  special 
bulk  third-class  rates.  This  law 
specifically  requires  that  the  sale  of  a 
product  or  the  providing  of  a  ser\ice 
must  l>e  "substantially  related  (aside 
from  the  need,  on  the  part  of  the 
organization  promoting  such  product  or 
service,  for  income  or  funds  or  the  use 
it  makes  of  the  profits  derived)  to  the 
exercise  or  performance  by  the 
organization  of  one  or  more  of  the 
purposes  constituting  the  basis  for  the 
organization's  authorization  'o  mail  at 
such  rates"  (i.e.,  special  bulk  third-class 
rates).  Consequently,  the  Postal  Service 
and  qualified  organizations  are  required 
to  use  the  "substantially  related"  test  to 
determine  whether  an  advertisement, 
promtition,  or  offer  is  mailable  at  the 
special  bulk  third-class  rates. 

The  statute  further  states  that  the 
"substantially  related"  test  for  products 
and  services  must  be  consistent  with  the 
standards  established  by  the  Internal 
Revenue  Service  (IRS)  and  courts 
reviewing  IRS  decisions.  Accordingly, 
the  rules  adopted  by  the  Postal  Service 
follow  these  standards. 

To  be  "substantially  related"  in 
accordance  with  IRS  standards,  an 
advertised  product  or  service  must 
contribute  importantly  to  the 
accomplishment  of  one  or  more  of  the 
purposes  of  the  qualified  organization. 
This  means  that  the  sale  of  the  produd 
or  service  must  be  directly  related  to 
accomplishing  one  or  more  of  the 
purposes  on  which  tlie  organization's 
authorization  to  mail  at  the  spec:ial  bulk 
third-class  rates  is  based.  The  sale  of  tlie 
prudud  or  offering  of  the  service  must 
have  a  causal  relationship  to  the 
achievement  of  the  exempt  purposes 
(other  than  through  the  production  of 
income)  of  the  qualified  organization. 
(Whether  an  activity  generates  income 
that  will  be  used  to  accomplish  one  or 
more  of  the  purposes  of  the  qualified 
organization  is  not  to  be  used  as  a  factor 


in  determining  whether  an 
advertisement  passes  the  "substantially 
related"  test.)  A  synopsis  of  IRS  rulings 
regarding  the  definition  of 
"substantially  related"  is  in  Internal 
Revenue  Manual,  sec.  7751.  part  (36)  40 
(Exempt  Organizations  Handbook). 
Additionally,  the  Postal  Service  experts 
to  publish  a  handbook  that  will  provide 
further  guidance  to  mailers. 

One  of  the  major  points  of  contention 
throughout  this  rulemaking  has  been  the 
classification  of  third-class  newsletters, 
bulletins,  and  other  publications 
containing  paid  advertising  from  parties 
other  than  the  publisher.  The  proposed 
rule  published  on  December  10  1093. 
sets  forth  the  Postal  Service's  view  that 
these  publications  are  subject  to  the  new 
statutory  restrictions,  and  would  be 
excluded  from  mailing  at  the  special 
bulk  third-class  rates  if  they  contained 
paid  advertising  that  did  not  comply 
with  the  "substantially  related"  test. 
Numerous  commenters  have  opposed 
this  interpretation,  arguing  that  the 
statute  contains  a  genera!  exception  for 
these  publications,  or  that  it  reflects  the 
intent  of  Congress  to  permit  paid 
advertising,  as  distinguished  from  an 
organization's  own  advertising,  to  be 
sent  at  the  special  rates.  The  Postal 
Service  believes  that  those  objections 
are  not  well  taken,  and  that  the  terms  of 
the  statute  contain  no  special  exception 
from  the  "substantially  related"  test  for 
the  advertising  content  of  third-class 
publications. 

The  "substantially  related"  test  is 
contained  in  new  subparagraph  (D)  of 
39  U.S.C.  3626(i)(l).  which  forbids  the 
application  of  special  bulk  third-<;lnss 
rates  to  "mail  which  advertises, 
promotes,  offers,  or,  for  a  fee  or 
consideration  recommends.  des<Tibes. 
or  announces  the  availability  oV  certain 
categories  of  products  and  services.  The 
types  of  advertising  already  restricted 
under  paragraph  (j1(l)  include 
advertisements  for  credit  cards  by 
subparagraph  (A),  for  insurance  policies 
by  subparagraph  (B).  and  for  travel 
arrangements  by  subparagraph  (C). 
Subparagraphs  (A).  (B).  and  (C)  contain 
no  exception  for  paid  advertising  in 
third-class  publications,  and  the  Postal 
Service  has  not  applied  any  such 
exception  in  its  enforcement  of  these 
provisions. 

Unlike  the  earlier  provisions, 
however,  new  subparagraph  (D)  does 
contain  a  specific  exception  related  to 
publications.  Subclause  (D)(ii)(I]) 
provides  that  "clause  (i)  [containing  the 
substantially  related  test]  shall  not 
apply  if  the  product  involved  is  a 
periodical  publication  described  in 
subsection  (m)(2)  (a  periodical 
publication  of  a  qualified  nonprofit 
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organization)  (including  a  subscription 
to  receive  any  such  pubhcation)."  By  its 
terms,  this  provision  recognizes  that  a 
periodical  publication  may  also  be  a 
product  that  a  nonprofit  organization 
wishes  to  advertise,  and  it  exempts  the 
advertising  for  the  publication  (or  for 
subscriptions  to  the  publication)  from 
the  "substantially  related"  lest.  It  in  no 
way  prevents  the  application  of  the  test 
to  third-party  paid  advertising  for  other 
products  or  services  th  it  may  be 
contained  in  an  issue  of  the  publication 
itself. 

A  second  specific  exception 
concerning  publications  i-  contained  in 
new  39  U.S.C.  3626  (m),  v.hich  restricts 
what  "mill  consistin.:  of  products"  may 
be  .sent  at  the  special  r  >..  '<  third-class 
rates.  Uncifcr  paragrrph  {m)(l).  such 
products  must  either  have  l>een  received 
by  the  mailing  or^'anization  as  gifts  or 
contributions,  or  be  "low-co.st  articles" 
as  defined  in  the  Internal  Revenue  Code. 
Paragraph  (m)(2)  makes  an  exception 
from  these  requirements  for  a 
"periodica!  publication  of  a  qualified 
nonprofit  organization."  Thus,  the 
st.-tufe  recognizes  that  a  periodical 
pi:blication  may  also  be  a  product  that 
a  nonprofit  organization  wishes  to  mail, 
whether  as  a  benefit  to  members  or  a 
premium  for  potential  donors  in  the 
cf  iirse  of  a  fundraising  appeal,  and 
al'ows  such  mailings  to  go  at  the  special 
Tti  es.  By  its  terms,  however,  the 
"l  roduct  rule"  of  subsection  (m)  does 
n  it  override  the  separate  and  distinct 
"advertising  rules  '  of  subsection  (j),  and 
f  e  Postal  Service  believes  that  it  would 
he  erroneous  to  construe  subsection  (m) 
as  a  blanket  e.xception  to  those  rules. 
Such  interpretation  would  rob  the  new 
"substantially  related"  test  of 
subparagraph  (j)(l)(D)  of  much  of  its 
effectiveness,  by  allowing  mailers  to 
convert  ineligible  third-class  catalogs 
into  eligible  third-class  "publications," 
and  overturn  the  Postal  Service's 
established  enforcement  policies 
regarding  the  credit  card,  insurance,  and 
travel  advertising  restrictions  in 
subparagraphs  ())(1)(A).  (B),  and  (C). 

Tne  new  restrictions  do  not  apply  to 
publications  mailed  at  the  special 
nonprofit  second-class  rates.  However, 
if  a  publisher  wishes  to  mail  copies  of 
a  special  second-class  rate  publication 
at  the  special  bulk  third-cla-ss  rates  as 
provided  for  in  DMM  E215.2.6,  those 
copies  are  subject  to  these  new  rules. 
Accordingly,  those  copies  may  not  be 
mailed  at  the  special  bulk  third-cla.ss 
rates  if  they  contain  any  material 
ineligible  for  the  special  rates. 

It  should  be  emphasized  that  the 
application  of  the  "substantially 
related"  test  to  third-party  paid 
advertising  in  publications  does  not 


preclude  all  paid  advertising  in 
publications  mailed  at  the  special  bulk 
third-class  rates.  If  the  product  or 
service  advertised  is  substantially 
related  to  one  or  more  of  the  nonprofits 
qualifying  purposes,  the  publication 
may  still  be  mailed  at  the  special  rates. 
Each  situation  must  be  considered  on  a 
case-by-case  basis,  including 
consideration  of  the  product  or  senice 
advertised  and  the  nature  of  the 
nonprofit  organization.  Examples  of 
acceptable  types  of  advertisements 
include  an  advertisement  for  a  blood 
glucose  tester  in  a  nonprofit  diabetes 
a<;sociation's  publication  ai  J  an 
advertisement  for  courses  at  one  college 
in  another  college's  publication. 

It  should  alsobe  noted  that  the 
"substantially  related  '  test  and  other 
advertising  restrictions  do  not  apply  if 
the  material  in  question  is  not 
considered  an  advertisement  under 
po.sta!  rules.  The  Postal  Service  received 
numerous  comments  concerning  the 
listing  of  contributors  in  publications, 
such  as  the  ii.sts  of  individuals  and  finns 
that  appear  on  the  back  page  of  many 
church  bulletins.  For  purposes  of  these 
rd'es.  acknowledgments  of 
o;ganizatiors  or  individuals  who  have 
contributed  to  the  nonprofit  mailer  are 
not  penerallv  treated  as  adverti.^ing.  39 
L'.S.C.  3626(j)(2)(A).  To  prevent 
technical  disputes  in  individual  cases 
concerning  the  distinction  between  an 
advertisement  and  an  acknowledgment, 
the  rule  will  consider  material  to  bo 
acknowledgments,  rather  than 
advertising,  if  they  appear  on  a  page 
headed  "Sponsors,"  "Contributors," 
"Donors"  or  a  similar  term,  and  each 
acknowledgment  does  not  exceed  the 
size  of  a  business  card  (approximately  7 
square  inches).  The  listings  should  not 
be  labeled  as  advertising  in  other 
portions  of  the  publication  or  elsewhere 
(such  as  rate  cards). 

Similarly,  organizations  may  still 
include  information  and  respon.se  cards 
concerning  membership  benefits  in 
publications  sent  at  the  special  third- 
cla.ss  rates.  Sucii  matter  will  still  be 
required  to  comply  with  the  restrictions 
in  39  U.S.C.  3626(j)(2)(B). 

Consistent  with  Postal  Service 
practice  and  policy,  public  service 
announcements  for  which  no 
consideration  has  been  paid  will  not  be 
considered  advertising,  and  may  be 
Included  in  publications  sent  at  the 
special  bulk  third-class  rates. 

Finally,  announcements  of  activities 
substantially  all  the  work  of  which  is 
contributed  by  the  members  or 
supporters  of  a  quahfied  organization 
without  compensation  and 
advertisements  for  products  and 
services,  including  products  and 


services  offered  as  prizes  or  premiums, 
substantially  all  of  which  have  been 
received  by  a  qualified  organization  as 
gifts  or  contributions,  are  considered  to 
be  "substantially  related"  to  the 
organization's  purposes. 

One  hundred  twenty-seven  comments 
a.sserted  that  the  Postal  Service's 
proposed  rule  did  not  follow  the  intent 
of  Congress  to  base  mailing  restrictions 
on  whether  the  qualified  organization 
pays  unrelated  business  income  fax  on 
the  particular  activity  advertised.  The 
law,  however,  does  not  adopt  the  test 
urged  by  the  comments.  Instead  it 
clearly  states  that  the  products  or 
services  advertised  must  be 
"substantially  related"  to  the  purposB(s) 
on  which  the  qualified  organization's 
authorization  to  mail  at  special  bulk 
third-class  rates  is  based.  This 
"relatedness"  test  is  only  one  of  the 
factors  considered  by  the  IRS  in 
determining  whether  unrelated  business 
income  tax  must  be  paid,  but  this  part 
of  the  test  is  singled  out  by  the  statute 
as  the  standard  that  the  Postal  Service 
must  follow.  Accordingly,  the  Postal 
Service  is  directed  to  rely  on  the 
"substantially  related"  portion  of  the 
unrelated  business  income  t?ix  analysis 
but  not  the  other  parts. 

Twenty-five  comments  oppose  or 
protest  increases  in  rates  for  nonprofit 
mailers  over  the  next  6  years,  the  end 
of  subsidized  funding  for  nonprofit 
postage  rates,  and  other  aspects  of  the 
Revenue  Forgone  Reform  Act  that  will 
have  an  adverse  effect  on  the  mailing 
activities  of  churches  and  church 
organizations.  In  general,  these  types  of 
comments  are  beyond  the  scope  of  this 
rulemaking.  These  comm,ents  also 
questioned  whether  including  new 
member  information,  financial 
information,  attendance  information, 
and  announcements  of  upcoming 
church  events  would  disqualify  chun;h 
bulletins  from  being  sent  at  the  special 
bulk  third-class  rates.  This  kind  of 
information  concerning  the  qualified 
organization's  activities  would  generally 
be  considered  to  be  substantially  related 
to  the  nonprofit  religious  purposes  of  a 
church. 

Three  comments  requested  that 
scholarly  journals  be  allowed  to 
continue  to  accept  exchange 
advertisements  and  paid  adverti.semenls 
to  attract  new  subscriptions  and 
promote  books  and  journals.  The  final 
rule  allows  paid  advertisements  to  be  in 
materials  that  are  mailed  at  the  sf)ecial 
bulk  third-class  rates  as  long  as  the 
advertisements  are  for  products  or 
services  related  to  the  purposes  on 
which  the  qualified  organization's 
authorization  to  mail  at  special  bulk 
third-class  rates  is  based.  Although  each 
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advertisement  must  be  considered  on  a 
case-by-case  basis,  the  inclusion  of 
exchange  advertisements  and  third- 
party  paid  advertisements  under  the 
circumstances  described  would  not 
appear  to  violate  the  "substantially 
rfelated"  test. 

Ten  comments  stated  that  the 
proposed  definition  of  "low-cost  items" 
was  inconsistent  with  the  Internal 
Revenue  Service  definition.  These 
commients  are  correct. 

Accordingly,  the  definition  for  "low- 
cost  ittans"  in  the  final  rule  is  the  same 
definition  that  the  Internal  Revenue 
Ser\iG8  uses  and  includes  a  provision 
for  annually  increasing  the  cost  of  such 
items  based  on  the  cost  of  living. 

Ten  comments  stated  that  requiring  a 
separate  certification  at  the  time  of 
mailing  would  be  an  administrative  and 
logistical  burden  for  mailers  and  the 
Postal  Service,  urged  that  mailers 
needed  more  information  about  the 
process  and  the  consequences  of 
improper  certification,  and  questioned 
why  such  a  statement  could  not  be 
included  on  the  mailing  statement  for 
each  mailing.  It  was  also  suggested  that 
the  application  for  special  bulk  third- 
class  mailing  privileges  be  modified  to 
state  that  the  organization  will  submit 
only  mailings  it  thinks  qualify  for  the 
special  bulk  third-class  rates.  In 
response  to  these  comments,  it  should 
be  noted  that  the  intended  purpose  of 
the  certification  statement  was  more 
instructive  than  regulatory.  That  is.  the 
Postal  Service  was  concerned  that 
nonprofits  should  be  aware  of  the 
restrictions  on  nonprofit  rates.  Because 
mailing  statements  are  often  signed  by 
agents,  there  was  concern  that  the 
nonprofits  themselves  may  not  be  aware 
of  the  new  rules.  Further,  although  the 
publication  of  these  rules  and  a  one- 
time notice  to  the  nonprofit  organization 
would  provide  sufficient  legal  notice, 
the  Postal  Service  took  notice  that  the 
officer$  of  nonprofit  organizations, 
particularly  smaller  ones,  regularly 
change,  and  was  concerned  that  new 
officers  might  not  be  aware  of  the  rules. 
Nevertheless,  in  view  of  the  hard.ships 
noted  by  comments,  a  separate 
certification  will  not  be  required. 
Instead,  the  mailing  statement  that  must 
be  completed  for  each  mailing  will  be 
modified  to  refer  to  the  DMM  section  in 
which  the  standards  for  advertisements 
are  located,  as  a  reminder  and  a 
reference.  The  Postal  Service  will  also 
explore  other  ideas  to  promote 
awareness  of  the  rules,  such  as 
providing  information  pertaining  to  this 
final  rule  to  qualified  organizations 
before  the  effective  date  of  the  rule 
change 


Four  comments  expressed  confusion 
between  advertising,  public  "thank 
yous,"  and  free  advertisements,  and 
asked  for  clarification.  The  definition 
for  advertising  that  will  be  used  to 
administer  the  new  eligibility 
requirements  for  special  bulk  third-class 
matter  is  in  DMM  E211.il. 1.  As 
discussed -above,  public  service 
announcements  for  which  no 
consideration  is  paid  are  not  considered 
advertising  as  stated  in  DMM  E211.il. 2. 
Two  examples  of  a  public  service 
announcements  are  "Support  the  Red 
Cross  Blood  Drive"  and  "Buy  U.S. 
Savings  Bonds." 

Eighty-one  comments  raised  a  variety 
of  conflicting  views  from  the 
perspective  of  commercial  mailers  and 
small  or  local  religious  and  charitable 
organizations.  The  commercial  mailers 
stated  that  it  is  unfair  to  business 
owners  who  are  not  members  of  a 
qualified  organization  to  allow  qualified 
organizations  to  include  advertisements 
of  their  members  in  the  materials  they 
mail  at  the  special  bulk  third-class  rates, 
and  higher  postage  should  be  paid  when 
third-party  advertisements  are  mailed 
with  materials  of  a  qualified 
organization.  The  small  nonprofit 
organizations  argued  against  imposing 
additional  restrictions  on  the 
advertising  in  their  publications  and 
other  materials  they  mail  at  the  special 
bulk  third-class  rates.  In  general,  those 
comments  concern  suggestions  that  the 
Postal  Service  has  no  authority  to 
implement.  The  Postal  Service  is 
required  to  administer  the  statutory 
provisions  that  prohibit  only  certain 
types  of  advertising  in  nonprofit  mail 
matter. 

Three  comments  (two  colleges  and  a 
religious  organization)  stated  that 
advertisements  for  similar  types  of 
organizations  and  affiliated 
organizations  should  be  permitted  in 
materials  mailed  at  the  special  bulk 
third-class  rates.  The  statutes  and 
implementing  rules  look  to  the  nature  of 
the  product  or  service  promoted,  rather 
than  to  the  identity  of  the  advertiser.  As 
noted  above,  paid  advertisements  for 
"substantially  related"  products  or 
services  may  be  mailed  at  the  special 
bulk  third-class  rates,  regardless  of  the 
identity  of  the  advertiser. 

One  comment  stated  that  the 
proposed  regulations  do  not  include 
provisions  for  informing  mailers  of 
enforcement  decisions  or  of  measures 
that  may  serve  to  assist  mailers  plan 
future  mailings.  Notice  of  changes  in 
these  standards  will  be  published  by  the 
Postal  Service  in  accordance  with  its 
usual  procedures  for  rulemaking. 

Two  comments  suggested  that  the 
proposed  definition  of  "periodical 


publication"  goes  beyond  the 
requirements  of  the  new  statute. 
Nothing  in  the  new  statute  suggests  an 
intent  to  modify  the  established  postal 
definition  of  periodical  publication 
derived  from  statutory  standards,  which 
the  Postal  Service  believes  to  be 
consistent  with  the  common  usage  aiid 
understanding  of  that  term  among 
mailers.  The  use  of  the  existing 
definition  for  a  periodical  publication 
would  seem  consistent  with  the  statute 
and  would  in  addition  help  avoid 
ambiguity  and  confusion. 

Seventy-six  comments  stated  that  the 
proposed  rule  change  is  vague  and 
complex,  does  not  cleariy  define 
•'substantially  related"  and  "contribute 
importantly."  and  does  not  indicate 
whether  "front-end"  and  "back-end" 
premiums  as  well  as  emblematic 
products  will  qualify  for  mailing  at  the 
reduced  rates.  The  Postal  Servii  e  does 
not  believe  the  rule  is  unclear. 
Moreover,  the  final  rule  clearly  states 
that  the  phrases  "substantially  related" 
and  "contribute  importantly"  will  be 
administered  in  accordance  with 
Internal  Revenue  Service  rulings  and 
precedents.  In  addition,  as  discussed, 
the  Postal  Service  will  produce  a 
publication  to  provide  further  guidance 
and  examples  concerning  the  rules.  The 
question  whether  front-end  and  back- 
end  premium  products,  as  well  as 
emblematic  pitJducts,  are  eligible  for  the 
special  rates  will  be  determined  on  a 
case-by-case  basis  by  the  statutory 
restrictions  concerning  the  mailing  of 
"products."  That  is,  these  products 
must  meet  the  definition  for  low-cost 
items,  be  donated  or  contributed  to  the 
mailing  organization,  or  be  periodical 
publications. 

Thirty-seven  comments  stated  that 
they  oppose  retroadive  applicability  of 
eligibility  restrictions  if  the  qualified 
organization  made  an  innocent  mistake 
or  lacked  knowledge  of  the  restriction  at 
the  time  of  mailing,  and  requested  that 
the  Postal  Service  excuse  "minor 
infractions"  regarding  advertisements 
that  do  not  meet  the  "substantially 
related"  test.  The  statute  does  not 
provide  any  such  exceptions,  and  the 
Postal  Service  is  required  to  "maintain 
procedures  for  the  prompt  collection  of 
postage  deficiencies  arising  from"  these 
rules.  39  U.S.C.  3626(k)(3).  See  also  39 
U.S.C.  2601(a)(1),  which  requires  the 
Postal  Service  to  "collect  debts  due  to 
the  Postal  Service."  Indeed,  the  granting 
of  an  exception  to  some  noncomplyir.g 
mailers  would  appear  to  dis<:riminate 
against  mailers  who  pay  postage  at  the 
appropriate  rate.  39  U.S.C.  403(c).  Here, 
the  final  rule  is  being  published  in 
advance  of  its  effective  date  to  give 
mailers  time  to  adjust  their  methods  of 
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operation,  and  the  regulations  contain 
sufficient  detailed  information  to  help 
mailers  ensure  that  they  comply  with 
the  new  eligibility  restrictions.  In 
addition,  mailers  may  obtain  private 
legal  or  financial  advice  and  counsel  to 
assist  in  making  their  decisions. 
Nevertheless,  the  Postal  Service  will 
continue  to  consider  requests  for 
compromise  or  settlement  of  revenue 
deficiencies  on  a  case-by-case  basis, 
consistent  with  existing  postal  policies. 

Five  comments  stated  that  the  Postal 
Service  needs  to  establish  a  procedure 
for  mailers  to  obtain  advance  binding 
rulings  regarding  whether  materials  and 
products  will  be  mailable  at  the  special 
bulk  third-class  rates.  In  general,  as 
discussed  above,  the  Postal  Service  does 
not  believe  such  a  procedure  is 
necessary  because  mailers  have  access 
to  the  many  IRS  determinations  and 
precedents  that  govern  how  the 
eligibility  restrictions  are  administered. 
The  Postal  Service  also  believes  that 
nonprofit  mailers  that  engage  in  any 
considerable  amount  of  commercial 
advertising  or  business  activity  may 
have  already  obtained  private  legal  or 
financial  counsel  to  help  them  deal  with 
such  matters.  The  Postal  Service  further 
notes  that  it  does  not  have  the  staffing 
to  provide  a  large  volume  of  such 
rulings  in  a  timely  and  consistent 
fashion,  has  not  had  a  formal  procedure 
Tor  providing  such  opinions  in  mail 
classification  matters,  and  does  not 
believe  that  it  is  feasible  to  provide  such 
a  procedure. 

One  comment  was  concerned  that  the 
Postal  Service  may  disqualify  a  mailing 
announcing  a  meeting,  seminar,  or 
conference  sponsored  by  the  qualified 
organization  if  it  contains  a  brochure  for 
the  hotel  where  the  meeting  will  be 
held.  This  decision  must  necessarily  be 
determined  upon  the  specific 
circumstances  of  the  mailing. 
Nevertheless,  the  Postal  Service  does 
not  believe  that  the  inclusion  of  such  a 
brochure  would  necessarily  prevent  the 
mailpiece  from  being  mailed  at  the 
special  rates.  For  instance,  it  would  be 
significant  whether  the  brochure  is 
donated  to  the  quahfied  organization  as 
information  for  individuals  that  will  or 
may  attend  a  meeting,  seminar,  or 
conference  sponsored  by  the  qualified 
organization  at  that  hotel,  as  opposed  to 
being  provided  by  the  hotel  to  the 
nonprofit  with  payment  for  inclusion  in 
the  mailpiece. 

Seven  comments  stated  that  a  "grace 
period"  should  be  authorized  to  allow 
qualified  organizations  to  mail  materials 
that  are  in  the  process  of  being  prepared 
for  mailing  to  avoid  having  to  discard 
them  or  pay  a  higher  postage  rate  than 
was  planned  for  the  mailing.  One 


comment  suggested  that  the  grace 
period  be  allowed  and  that  the  Postal 
Service  pubUsh  a  graduated  phase-in 
schedule,  beginning  January  1,  1996,  to 
allow  for  the  acceptance  of  materials  in 
the  process  of  being  prepared  for 
mailing.  One  comment  sugge.sted  a  90- 
day  grace  period  consistent  with  this 
comment.  The  final  rule  will  be 
effective  September  4,  1994,  more  than 
4  months  after  it  is  published.  Although 
the  Postal  Service  is  sympathetic  with 
the  conc"ems  expressed  by  comments 
seeking  a  more  extended  period,  these 
interests  must  be  balanced  against  the 
additional  revenue  loss  caused  by  any 
delay  in  the  effective  date  of  the  rules. 
This  loss  will  ultimately  be  borne  by 
postal  customers.  Additionally,  it  is 
noted  that  the  rules  will  not  become 
effective  until  a  full  8  months  after  the 
January  1,  1994,  date  authorized  in  the 
legislation. 

One  comment  from  a  nonprofit 
society  stated  that  the  regulations 
should  provide  specific  "procedural 
rules"  for  reliance  on  Internal  Revenue 
Service  regulations  and  court  decisions 
regarding  the  "substantially  related" 
test.  It  is  not  clear  what  type  of 
"procedural  rules"  the  comment 
envisions.  Nevertheless,  the  final  rule 
makes  it  clear,  as  specified  by  Public 
Law  103-123.  that  the  Postal  Service 
will  use  standards  established  by  the 
Internal  Revenue  Service  and  the  courts 
with  respect  to  determining  whether  a 
product  or  service  is  substantially 
related  to  the  purpose(s)  on  which  the 
qualified  organization's  authorization  to 
mail  at  special  bulk  third-class  rates  is 
based. 

Three  comments  stated  that  the  Postal 
Service  should  determine  that  the 
"substantially  related"  test  does  not 
apply  to  an  offer  for  a  "back-end 
premium"  (a  product  or  service 
provided  to  a  donor  who  first 
contributes  a  certain  sum  of  money).  To 
be  mailable  at  the  special  bulk  third- 
class  rates,  the  "back-end  premium" 
itself,  if  it  is  a  product,  must  be  a  "low- 
cost"  item  or  otherwise  comply  with  39 
U.S.C.  3626(m).  The  solicitation  .seeking 
donations  and  offering  the  "back  end 
premium"  is,  moreover,  an 
advertisement,  covered  by  the  new 
"substantially  related  "  test. 
Accordingly,  the  solicitation  is  mailable 
at  the  special  rates  only  if  the  premium 
is  substantially  related  to  the  nonprofit's 
qualif>ing  purposes. 

One  comment  stated  that 
organizations  that  market  training  and 
education  through  the  mail  should  not 
be  allowed  to  mail  at  the  special  bulk 
third-class  rates  if  they  are  not 
accredited  educational  institutions.  The 
statutory  provisions  do  not  restrict  the 


use  of  special  rates  in  this  manner,  and 
this  suggestion  is  beyond  the  authority 
of  the  Postal  Service  to  adopt. 

One  comment  stated  that  the  Postal 
Service  should  allow  third-class 
periodical  publications  that  contain 
advertisements,  have  no  subscribers, 
and  meet  the  definition  of  a  periodical 
to  be  mailable  at  the  special  bulk  third- 
class  rates  until  the  Postal  Service 
obtains  approval  from  the  Postal  Rate 
Commission  to  accept  such  periodicals 
as  second-class  matter.  Again,  the 
statutory  provisions  do  not  authorize  an 
exception  of  this  type,  and  it  is  beyond 
the  authority  of  the  Postal  Service  to 
adopt.  Organizations  that  wish  to  mail 
publications  at  the  special  second-class 
rates  will  be  required  to  obtain 
authorization,  under  the  existing 
eligibility  requirements,  to  mail  at  those 
rates,  which  would  generally  require 
that  the  publication  be  primarily 
circulated  to  paid  subscribers. 
Subscriptions  may  be  paid  for  with  dues 
or  contributions,  if  the  dues  or 
contributions  and  the  subscription  price 
are  separated  to  show  the  amount  paid 
for  the  subscription.  A  membership 
organization  applying  for  second-class 
mailing  privileges  under  the  narrowly 
defined  "Publications  of  Institutions 
and  Societies"  category  (see  DMM  E222) 
may  pass  a  resolution  specifying  the 
amount  that  is  to  be  used  for  a 
subscription  to  receive  its  periodical 
publication  if  each  member  knows  how 
much  is  being  paid  for  the  subscription. 
Mailers  should  contact  their  postma.sters 
for  advice  on  the  exact  procedures  they 
must  follow  to  qualify  their  publications 
for  special  second-class  mailing 
privileges. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

For  the  reasons  discussed  above,  the 
Postal  Service  hereby  adopts  the 
following  amendments  to  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  (see  39  CFR  part  111). 

PART  111— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  is  revised  to  read- as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401,  403.  404,  3001-3011,  3201-3219,  3403- 
3406,3621.3626.5001. 

2.  Domestic  Mail  Manual  section  E370 
is  amended  by  renumbering  old  5.6  and 
5.7  as  5.7  and  5.8,  respectively; 
renumbering  old  5.9  as  5.10;  and  adding 
new  5.4(d).  5.6,  5.7c,  and  5.9.  The  text 

is  as  follows: 

E-Eligibility 
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E370  I  Special  (Nonprofit)  Bulk  Rates 


5.0    Eligible  and  Ineligible  Matter 


5.4  Prohibitions 

Except  under  5.7,  special  bulk  third- 
cla.ss  rhies  may  not  be  used  for  the  entry 
of  material  that  advertises,  promotes, 
offers, |or,  for  a  fee  or  consideration, 
recomhiends,  describes,  or  announces 
the  avi  liability  of: 
•        «        •        >        * 

(Add  r  e\v  5.4d  as  follows:! 

d.  A  ly  product  or  service  (other  than 
those  (escribed  in  5.4a  ,  5.4b,  or  5.4c). 
if  the  sale  of  the  product  or  the 
providSng  of  such  service  is  not 
substantially  related  to  the  exercise  or 
perforihance  by  the  organization  of  one 
or  mor^  of  the  purposes  u.sed  by  the 
organisation  to  qualify  for  mailing  at  the 
speciaj  bulk  third-class  rates.  The 
criteria  in  5.6  are  used  as  the  bases  for 
deterniining  whether  an  advertisement, 
promotion,  or  offer  for  a  product  or 
servicd  is  mailable  at  the  special  bulk 
third-dess  rates. 
IChan^  title  of  5.5  as  follows:] 

5.5  Definitions,  Insurance 

[Add  njevv  5.G  and  renumber  existing  5.6 
and  5.7  as  5.7  and  5.8,  respectively:) 

5.6  DHinitions,  Substantially  Related 
Advertiising,  Products 

For  tlie  standards  in  5.4d: 

a.  Tqbe  "substantially  related,"  the 
sale  of  |the  product  or  the  providing  of 
the  serilce  must  contribute  importantly 
to  the  ^icomplishment  of  one  or  more 
of  the  qualifying  purposes  of  ihe 
organization.  This  means  that  the  sale  of 
the  product  or  the  providing  of  the 

ser\  ice; must  be  directly  related  to 
accomjjiishing  one  or  more  of  the 
purposes  on  which  the  organization's 
authoription  to  mail  at  the  special  bulk 
third-class  rates  is  based.  The  sale.of  the 
produck  or  the  providing  of  the  service 
must  have  a  cau.sal  relationship  to  the 
achievement  of  the  exempt  purposes 
(other  than  through  the  production  of 
income!)  of  the  qualified  organization. 
(VVhethler  selling  the  product  or 
providing  the  service  generates  income 
that  is  used  to  accomplish  the  purposes 
of  the  qualified  organization  is  not  used 
as  a  factor  in  determining  whether  such 
activity  is  substantially  related  to  the 
qualifying  purpose  or  purposes  of  the 
organiz^lion.) 

b.  Standards  established  by  the 
Internal  Revenue  Service  (IRS)  and  the 
courts  uith  respect  to  26  U.S.C.  513  (a) 
and  (c)  bf  the  Internal  Revenue  Code  are 
used  to  determine  whether  an 


advertised  product  or  service,  whether 
sold  or  offered  by  the  organization  or  by 
another  party,  is  "substantially  related'* 
to  the  qualifying  purposes  of  an 
organization. 

(1)  If  the  advertising  material  is  for  a 
product  or  service  that  is  not 
substantially  related,  the  material  is  not 
mailable  at  the  special  bulk  third-class 
rates. 

(2)  If  an  organization  pays  unrelated 
business  income  tax  on  the  sale  of  a 
product  or  the  providing  of  a  service, 
that  activity  is  by  IRS  definition  not 
substantially  related  to  the 
organization's  qualifying  purposes.  The 
fact  that  an  organization  does  not  pay 
such  lax.  however,  does  not  establish 
that  the  activity  is  substantially  related, 
because  other  criteria  may  exempt  the 
organization  from  payment.  Thus,  the 
inclusion  of  an  advertisement  for  a 
product  or  service  in  a  mailpiece  may 
disqualify  the  piece  from  using  special 
bulk  third-class  rates,  even  if  the  mailer 
does  not  pay  unrelated  business  income 
tax  on  its  sale. 

(3)  Advertisements  in  the  qualified 
organization's  newsletter  or  other 
publication  for  one  or  more  products  or 
services  that  are  not  substantially 
related  to  the  qualified  organization's 
purposes,  notwithstanding  the  presence 
of  advertisements  that  are  so  related,  are 
not  mailable  at  the  special  bulk  third- 
class  rates.  Third-party  paid 
advertisements  may  be  included  in  a 
publication  mailed  at  the  special  bulk 
third-class  rates  if  the  products  or 
services  advertised  are  substantially 
related  to  one  or  more  of  the  purposes 
for  which  the  qualified  organization  is 
authorized  to  mail  at  the  special  bulk 
third-class  rates.  If  the  publication 
contains  one  or  more  advertisements 
ineligible  for  the  special  rates,  the 
publication  is  not  eligible  for  the  special 
rates. 

(4)  Advertising  for  one  or  more 
products  or  services  that  are  not 
substantially  related  to  the  qualified 
organization's  purpose  included  in  a 
catalog  that  also  offers  items  that  are  so 
related  is  not  mailable  at  the  special 
bulk  third-class  rates.  If  the  catalog 
contains  one  or  more  advertisements 
ineligible  for  the  special  rates,  the 
catalog  is  not  eligible  for  the  special 
rates. 

c.  Public  ser\  ice  announcements,  e.g., 
"Support  the  Red  Cross  Blood  Drive," 
for  which  no  consideration  has  been 
paid  are  mailable  at  the  special  bulk 
third-class  rates. 

d.  Announcements  of  activities,  e.g  . 
bake  sale,  car  wash,  charity  auction, 
oratorical  contest,  substantially  all  the 
work  of  which  is  conducted  by  the 
members  or  supporters  of  a  qualified 


organization  without  compensation  are 
mailable  at  the  special  bulk  third-class 
rates.  Such  activities  are  considered  to 
be  "substantially  related"  to  the 
organization's  purposes. 

e.  Advertisements  for  products  and 
services,  including  products  and 
services  offered  as  prizes  or  premiums, 
substantially  all  of  which  have  been 
received  by  a  qualified  organization  as 
gifts  or  contributions.  Such  products 
and  services  are  considered 
"substantially  related  "  to  the 
organization's  purposes. 

f.  An  advertisement,  promotion,  or 
offer  for  a  periodical  publication, 
including  subscription  order  forms, 
meeting  the  eligibility  criteria  in  E21 1 
and  published  by  one  of  the  types  of 
qualified  nonprofit  organizations  listed 
in  E370.2.O  is  mailable  at  the  special 
bulk  third-class  rates. 

5.7    Other  Matter 

•        •        *        *        • 
[Add  new  5.7c  as  follows:) 
c.  A  listing  in  a  qualified 
organization's  newsletter  or  other 
publication  of  the  names  of  individuals 
or  organizations  who  sponsor  the 
publication  or  other  activities  of  the 
qualified  organization.  The  Postal 
Service  presumes  that  an  item  is  an 
acknowledgment  of  a  sponsor  and  not 
an  advertisement  ineligible  for  special 
rates  if  it  occupies  not  more  than  7 
square  inches  (the  approximate  size  of 
a  business  card)  and  if  it  appears  in  a 
portion  of  the  publication  titled 
"Sponsors,"  "Contributors,"  "Donors," 
or  a  similar  designation. 
[Renumber  old  5.9  as  5.10  and  add  new 
section  5.9  as  follows:] 

5.9    Products  Mailable  at  Special  Bulk 
Third-Class  Rates 

The  following  products  are  mailable 
at  special  bulk  third-class  rates: 

a.  Low-cost  items  within  the  meaning 
of  26  U.S.C.  513(h)(2),  Internal  Revenue 
Code.  Under  this  standard,  low-cost 
items  are  currently  those  having  a  cost 
of  not  more  than  $6.39  as  of  January  1, 
1994.  At  the  beginning  of  each  calendar 
year,  the  value  of  low-cost  items  is 
adjusted  for  cost  of  living.  The  cost  is 
the  cost  to  the  qualified  nonprofit 
organization  that  mails  the  item  or  on 
whose  behalf  the  item  is  mailed. 

b.  Items  donated  or  contributed  to  the 
qualified  organization.  Such  items  need 
not  meet  the  definition  of  low  cost  as 
described  in  ^9a. 

c.  Periodical  publication  of  a  qualified 
nonprofit  organization  that  does  not 
contain  any  advertisements  or  other 
material  ineligible  to  be  mailed  at  the 
special  bulk  third-class  rates  under  5.4 
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a.  b,  c.  or  d.  Periodical  publication  and 
qualified  nonprofit  organization  are 
defined  in  5.6f. 

A  traftsmitta!  letter  making  these 
changes  in  the  pages  of  the  Domestic 
Mail  Manual  will  be  published  and  will 
be  transmitted  to  subscribers 
automatically.  Notice  of  issuance  will  be 
published  in  the  Federal  Register  as 
provided  by  39  CFR  111.3. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
IFR  Doc.  94-10352  Filed  5-2-94;  2;29  prr.j 

BILLING  COOE  7710-12-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[LA-4-1-6637;  FRL-4878-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Louisiana;  Correction  of  Volatile 
Organic  Compound  Reasonably 
Available  Control  Technology  Rules 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMAPY:  This  action  approves 
revisions  to  the  Louisiana  State 
Implementation  Plan  (SIP)  as  submitted 
by  the  Governor  on  the  following  days: 
June  13. 1990,  October  26. 1990,  Mav 
24,  1991.  and  March  24. 1992.  These' 
revisions  and  this  aciion  are  necessary 
for  several  rea.sons.  First,  on  May  2R, 
1988,  the  EPA  notified  the  State'of 
Louisiana  that  its  SIP  for  attaining  the 
National  ambient  air  quality  standard 
(NAAQS)  for  ozone  was  substantially 
inadequate  as  it  applied  to  the  stiven 
parishes  comprising  the  Baton  Rouge 
ozone  nonattainment  area:  Ascension. 
East  Baton  Rouge,  Iberville,  Livingston, 
Pointe  Coupee,  St.  James,  and  West 
Baton  Rouge.  This  docum.ent  called  for 
the  State  to  correct  deficiencies  in  its 
Volatile  Organic  Compound  (VOC) 
Reasonably  Available  Control 
Technology  (RACT)  rules  as  they 
applied  to  those  parishes.  Second,  on 
November  8, 1989,  the  EPA  notified 
Louisiana  that  its  ozone  SIP  was 
substantially  inadequate  as  it  appUed  to 
Calcasieu  Parish,  which  comprises  the 
Lake  Charles  ozone  nonattainment  area, 
and  also  called  for  the  State  to  correct 
existing  deficiencies  in  its  VOC  RACT 
rules  as  these  applied  to  C^casieu 
Parish.  Third,  the  Clean  Air  Act 
Amendments  (CAAA)  of  1990,  required 
the  State  to  revise  its  SIP  to  correct  VOC 
RACT  deficiencies  within  six  months  of 
enactment.  Finally,  the  VOC  RACT  rules 


must  be  recodified  to  provide 
consistency  between  the  State's  code 
and  the  SIP.  T.he  effect  of  today's  action 
will  be  to  correct  existing  deficiencies  in 
the  VOC  RACT  rules  of  the  Louisiana 
SIP  as  required  by  the  EPA  notices  of 
deficiency  and  the  CAAA  and  to 
recodify  the  VOC  R.\CT  r.:les  to 
conform,  with  the  State's  cede.  This 
action  is  being  taken  under  sei  tion  110 
and  part  D  of  the  Clean  Air  Act  (CAA). 
as  amended  by  the  CAAA  of  1990. 
EFFECTIVE  DATE:  This  final  rule  will 
become  effective  on  June  6. 1994. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normnl 
business  hours  at  the  following 
locations: 

U.S.  Environmental  Protection 
Agency.  Region  6,  Planning  Section  (6T- 
AP),  1445  Ross  Avenue,  suite  700. 
Dallas,  Texas  73202-2733. 

Louisiana  Department  of 
Environmental  Quality,  An  Quality 
Division,  7290  Bluebonnet  Boulevard, 
Baton  Rouge,  Louisiana  70810. 

Air  Docket.  6102.  Environmental 
Protection  Agency.  401  M  Street.  SVV., 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CON"^ACT:  Guy 
Donaldson,  EPA  Air  Programs  Branch  at 
(214)655-7214. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  on  November  24. 1987, 
the  EPA's  Proposed  Post-1987  Policy 
for  Ozone  and  Carbon  Monoxide  stated 
that  air  quality  monitors  r«vea!ed 
continued  exceedances  of  the  ozone 
standard  in  the  Baton  Rouge  area  of 
Louisiana  and  that  a  "SIP  call"  would 
be  issued  (See  52  FR  45044).  A  SIP  call 
is  a  finding  by  the  EPA  that  the  SIP  does 
not  provide  for  attainment  by  the 
required  date. '  In  a  letter  dated  May  26, 
1988,  to  Governor  Buddy  Roomer,  the 
EPA  notified  the  State  of  Louisiana  that 
because  the  Baton  Rouge  a.-ea  had  failed 
to  attain  the  NAAQS  for  ozone  by 
December  31. 1987,  as  required  under 
section  172  of  the  CAA,  its  SIP  was 
substantially  inadequate  and  would 
need  to  be  revised.  Later,  on  Ncvom.her 
8. 1989.  the  EPA  notified  th.e  State  that 
its  SIP  as  it  applied  to  Calcasieu  Parish 
was  substantially  inadequate  to  achieve 
the  ozone  NA.\QS  in  that  area  (i.e., 
LakeCharles).  •^  The  EPA  requested  that 
the  State  respond  to  the  SIP  calls  in  two 


phases.  Pursuant  to  the  first  phase,  the 
State  was  to:  (1)  Correct  identified 
deficiencies  in  the  existing  SIP's  VOC 
regulations;  (2)  ado})t  VOC  regulations 
previously  required  or  committed  to  but 
never  adopted:  and  (3)  update  the  area's 
base  year  emissions  inventory.  Just  as 
the  Post  1987  SIP  calls  were  being 
anticip.ited,  the  Louisiana  Department 
of  Environmental  Quality  recodified  its 
air  quality  regulations.  The  bulk  of  this 
effort  was  conditionally  approved 
March  8. 1989.  at  54  FR  9783. 3  The 
VOC  RACT  rules  were  not  approved  as 
part  of  the  recodification  at  that  time 
because  the  majority  of  the  VOC  RACT 
rules  as  recodified  were  substantially 
changed  from  the  rules  previously 
approved  as  part  of  the  SIP.  This  is 
because  the  State  had  revised  its  VOC 
R,ACT  rules  for  various  reasons,  but  the 
revisions  had  not  been  incorporated  into 
the  federally-approved  SIP.  Given  the 
discrepancies  between  the  State  code 
and  the  SIP.  the  EPA  decided  not  to 
approve  the  recodification  of  the  VOC 
RACT  rules  to  avoid  confusing  the 
public  about  which  version  was  part  of 
the  federally-approved  SIP.  Now  that 
the  revi.sed  VOC  regulations  are 
considered  acceptable,  the  EPA  is 
simultaneously  approving  the 
substantive  revisions  and  the 
recodification  and  will  refer  to  the  VOC 
Pu\CT  rules  by  the  recodified 
designations. 

Since  the  Post  1987  SIP  calls. 
Congress  amended  the  CA.A  on 
November  15.  1990.  Public  Law  101- 
549.  104  Stat.  2399,  codified  at  42 
U.S.C.  7401-7671q.  Under  the  C.\A,A. 
those  areas  that  were  designated 
nonattainment  before  enactment  of  the 
CAAA.  and  which  retained  that 
designation  and  were  classified  as 
marginal  or  above  as  of  enactment.* 
were  required  to  meet  the  section 
182(a)(2)(A)  RACT  fix-up  requirement 
by  May  15.  1991.  The  Baton  Rouge  and 
Lake  Charles  nonattainment  areas  are 


<  Under  the  pre-aniended  Act.  section  nO(3)(2)(II) 
provided  for  a  finding  by  the  Administrator  that  a 
"plan  is  substantially  inadequate  to  achieve  the 
(NAAQS)."  This  provision  was  carried  forth  under 
the  amended  Act.  In  addition.  Section  110(k)(5)  of 
the  amended  Act  reinforces  the  Agency's  authority 
to  make  such  a  finding. 

^To  avoid  repetition,  hereinafter  the  Baton  Rouge 
and  Lake  Charles  SIP  calls  will  be  referred  to  as  the 
Post  1987  SIP  calls. 


'The  conditional  approval  of  the  rules  has  not 
been  cha.-.ged  to  final  approval  because  the  SiaSe 
still  has  not  submitted  changes  to  correct  rerd  i 
errors  in  the  recodified  rules.  Also,  since  the 
publication  of  that  conditional  approval,  the  EPA 
has  found  ih.T.  one  rule,  previously  thought  to  be 
unchanged,  was  changc-d  substantially.  The  .\gencv 
issued  a  correction  to  the  conditional  approval  (57 
FR  8075.  March  6, 1992)  to  note  that  the  language 
of  the  recodified  rule  in  question  is  not  being 
approved. 

*  Air  monitoring  data  since  the  Post  1987  SIP  call 
indicate  that  St.  James  Parish  may  have  attained  the 
NAAQS  for  ozone.  It  has  retained  its  nonattainment 
designation  but  is  classified  as  incomplete  data. 
Therefore.  St.  James  Parish  is  not  subject  to  section 
182(a)(2)(A)  of  the  CAAA.  Louisiana  will,  however, 
have  to  correct  any  deficiencies  regarding 
enforceability  of  existing  rules  applicable  to  St. 
James  Parish  before  the  parish  could  be 
redesignated  to  attairunent.  See  the  General 
Preamble  57  FR  13498,  at  13525  (April  16,  1992). 
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classified  as  serious  and  marginal, 
respectively,  and  therefore,  are  subject 
to  the  RACT  fix-up  requirement.  Under 
section  182(a)(2)(A),  those  areas  were 
required  to  correct  RACT  as  it  was 
required  under  pre-amendment 
guidance. '  The  Post  1987  SIP  call  letters 
interpreted  that  guidance  and  indicated 
corrections  necessary  for  specific 
nonattainment  areas. 

The  Louisiana  Department  of 
Environmental  Quality  (LDECJ)  adopted 
revisions  to  the  VCX:  RACT  rules  in  a 
series  of  actions  making  revisions  to 
various  sections  of  LAC:33:III:  Chapter  1 
(pertaining  to  General  Provisions), 
Chapter  21  (pertaining  to  Control  of 
Emissions  of  Organic  Compounds),  and 
Chapter  61  (pertaining  to  Test  Methods). 
The  first  submittal  in  response  to  the 
Post  1987  SIP  calls,  sent  to  the  EPA  in 
a  letter  dated  June  13,  1990*.  contained 
revisions  to  Chapter  21  as  adopted  on 
January  20  and  February  20.  1990.  The 
second  submittal  from  the  Governor, 
dated  October  26,  1990,  contained 
further  corrections  to  Chapter  21  as 
adopted  July  20,  1990.  A  third  submittal 
dated  May  9,  1991,  contained  revisions 
as  adopted  by  emergency  rulemaking 
procedures  on  May  1, 1991.  A  fourth 
submittal,  received  May  24,  1991, 
contained  revisions  to  the  VOC 
regulations  adopted  by  the  LDEQ  on 
November  20,  1990,  and  April  20,  1991. 

Because  the  LDEQ  could  not  meet  the 
statutory  deadline  using  its  regular 
rulemaking  procedures,  it  resorted  to 
emergency  procedures  allowed  under 
the  State's  Administrative  Procedures 
Act  (LSA  R.S.  49:953(B),  30:2011.  and 
30:2054)  to  m.ake  final  corrections  to  the 
VOC  RACT  rules.  These  procedures 
allow  rules  to  be  revised  without  public 
hearing  but  limit  their  effectiveness  to 
120  days.  By  using  these  procedures, 
Louisiana  was  able  to  make  the  required 
submission  on  May  9,  1991.  However, 
since  the  rules  are  only  effective  for  120 
days,  the  LDEQ  also  used  its  regular 
rulemaking  process  and  adopted  these 
rules  again  on  July  20, 1991.  These 


'  .^niong  other  things,  the  pre-amendmcnt 
guidance  consists  of  those  ponionsofthe  Posl-n87 
czoat  and  carbon  monoxide  policy  thai  concern 
R.\(|T,  52  FR  45044  (November  24.  1987):  the 
Bliicjbook.  "Issues  Relating  to  VOC  Regulation 
GutJOints.  Deficiencies  and  Deviations. 
Clarification  to  Appendix  D  of  November  24.  1987 
Federal  Register  Notice"  (for  which  notice  of 
availability  was  published  in  the  Federal  Register 
on  Vl«y  25.  1988):  and  the  existing  CTGs. 

'•HPA  has  already  taken  action  on  a  portion  of 
Louisiana's  June  13.  1990.  submittal.  Those 
portions.  Subchapter  B.  Organic  Solvents.  Section 
2123.  paragraphs  C.6  and  0.3.  were  approved  on 
Septpmber  7. 1990  (55  FR  36811).  Louisiana  revised 
thest  sections  pursuant  to  an  Order  of  the  United 
Slates  District  Court  for  the  Western  District  of 
Louijslana  in  the  case  of  United  States  v.  General 
Motiprs  Corporation.  Civil  Action  No.  CV67-1890S. 


regulations  were  submitted  to  the  EPA 
on  March  26. 1992. 

The  Louisiana  emergency  measures 
submitted  on  May  9,  1991,  were  not 
subject  to  notice  and  public  hearing  at 
the  State  level.  Pursuant  to  section 
110(a)(1)  of  the  CAAA,  the  EPA  requires 
States  to  submit  SIPs  and  SIP  revisions 
that  the  State  has  adopted  "after 
reasonable  notice  and  public  hearing." 
The  State  cured  this  defect  through  its 
submittal  of  March  26,  1992.  At  that 
time,  the  State  resubmitted  the  same 
rules,  after  it  fulfilled  the  public  notice 
and  hearing  requirements.  Therefore, 
the  EPA  is  approving  these  submittals  in 
this  action. 

At  the  same  time  that  Louisiana 
submitted  the  rules  that  went  through 
the  public  participation  process, 
Louisiana  resubmitted  the  recodification 
of  the  VOC  RACT  rules  and  submitted 
rules  adopting  capture  efficiency  test 
methods.  Due  to  deficiencies  in  the 
recodified  rules,  they  could  not  be 
approved  when  they  were  originally 
submitted.  Because  the  deficiencies 
have  now  been  corrected,  the  EPA  can 
now  approve  the  rules,  and  the  State 
was  asked  to  resubmit  the  recodified 
VOC  R.^CT  rules.  The  recodified  VOC 
RACT  rules,  first  submitted  in  1988. 
serve  as  the  baseline  superseding  all 
previous  revisions  concerning  VOC 
RACT  rules. 

On  September  30. 1992  (57  FR  45012). 
the  EPA  published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  to 
approve  the  above  rules  into  the 
Louisiana  SIP  because  they  correct  the 
specified  deficiencies  identified  under 
the  SIP  call  and  satisfied  the 
requirements  of  section  182(a)(2)(A)  of 
the  C.\AA.  For  a  complete  discussion  of 
the  EPA's  evaluation  of  the  submitted 
rules,  the  reader  is  directed  to  the 
Federal  Register  document  referenced 
above.  The  EPA  provided  a  30  day 
comment  period  on  the  notice  of 
proposed  rulemaking.  No  adverse  public 
comments  were  received. 

Action 

The  EPA  approves  revisions  to  the 
Louisiana  SIP  as  submitted  on  June  13. 
1990,  October  26,  1990,  May  24,  1991, 
and  March  26,  1992.  These  revisions  to 
the  VOC  RACT  rules  satisfy  the 
requirements  of  the  May  26,  1988,  SIP 
call  for  the  Baton  Rouge  nonattainment 
area,  the  November  8,  1989,  SIP  call  for 
the  Lake  Charles  nonattainment  area 
and  the  RACT  fix-up  requirements  of 
section  182(a)(2)(A)  of  the  CAAA.  The 
recodification  meets  the  requirements  of 
section  1 10  and  part  D  of  the  CAAA. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  fiexibiiity  analysis 


assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D,  of  the  CAAA  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The 
C\AA  forbids  the  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds  {Union  Electric  Co.  v.  U.S. 
E.P.A.  427  U.S.  246.  256-66  (S.Ct. 
1976);  42  U.S.C.  7410(a)(2)). 

Nothing  in  this  action  should  be 
construed  as  allowing  or  establishing  a 
precedent  for  any  future  request  for 
revision  to  any  SIP.  Each  request  for 
revision  to  any  SIP  shall  be  considered 
separately  in  light  of  specific  tet;hnical. 
economii:al.  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  makes  final  the  action 
proposed  on  September  30.  1992.  at  57 
FR  45012.  As  noted  elsewhere  in  this 
doi:umt;iit.  the  EPA  received  no  adverse 
public  comment  on  the  proposed  action. 
As  a  direct  resiilt,  the  Regional 
Administrator  has  reclassified  this 
action  from  Table  One  to  Table  Two 
under  the  processing  procedures 
established  at  54  FR  2214.  January  19. 
1989. 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  5.  1994.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 

This  action  has  been  classified  as  a 
Table  Two  action  by  the  Regional 
Administrator  under  t'  •  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  A 
revision  to  the  SIP  processing  review 
tables  was  approved  by  the  Acting 
Assistant  Administrator  for  Office  of  Air 
and  Radiation  on  October  4.  1993 
(Michael  Shapiro's  memorandum  to 
Regional  Administrators).  A  future 
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document  will  inform  the  general  public 
of  these  tables.  Under  the  revised  tables, 
this  action  remains  classiHed  as  a  Table 
Two.  On  January  6. 1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  Two  and  Table  Three  SIP 
revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  two  years.  The  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  Two  and  Table  Three 
SIP  revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  en  the  EPA's  request.  This 
request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30.  1993. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovemmentalregulations,  Reporting 
and  recordkeeping,  Ozone.Volatile 
organic  compounds. 

Dated;  Februrary  7. 1994. 
|oe  D.  Winkle, 
Al  ting  Rfgional  Administrator. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  T— Louisiana 

2.  Section  52.970  is  amended  by 
adding  paragraph  (c)(60)  to  read  as 
follows: 

§  52.970    Identification  of  plan. 

*•♦»■* 

(c)'   *   * 

(60)  A  revision  to  the  Louisiana  State 
Implementation  plan  (SIP)  to  include 
revisions  to  Louisiana  Administrative 
Code  (LAC).  Title  33.  Environmental 
Quality.  Part  III.  Air,  Chapter  1,  Chapter 
21.  and  Chapter  61  as  submitted  by  the 
Governor  on  June  13.  1990.  Ot  tober  26. 
1990.  May  24,  1991,  and  March  24. 
1992. 

(i)  I.^corpo^ation  by  reference. 

(A)  LAC,  Title  33.  Environmental 
Quality,  Part  III.  Air.  Chapter  21 
(December  1987).  Control  of  Emission  of 
Organic  Compounds,  e.xccpt  section 
2105.  Storage  of  Volatile  Organic 
Com.ponents  (Small  Tanks). 

(B)  Revisions  to  LAC.  Title  33. 
Environmental  Quality.  Part  III.  Air, 
Chapter  1.  General  Provisions,  section 
111.  Definition.s-Administrator, 
Administrative  Authority*,  Attainment 
Areas.  Nonattainment  Areas.  SIP. 
Volatile  Organic  Compound,  and 


Chapter  21.  Control  of  Emission  of 
Organic  Compounds,  Subchapter  A. 
General,  section  2103.  Storage  of 
Volatile  Organic  Compounds  paragraphs 
A..  C,  D.I.,  D.l.a.  through  D.l.d.,  D.2., 
D.2.a..  D.2.b.,  D.3.,  E.,  P.,  H.I.,  H.2.,  L 
effective  January  20,  1990. 

(C)  Revisionsto  lAC,  Title  33, 
Environmental  Quality,  Part  III.  Air, 
Chapter  21.  Control  of  Emis.sion  of 
Organic  Compounds  Subchapter  A. 
General,  section  2107.  Volatile  Organic 
Compounds-Loading,  section  2109.  Oil/ 
Water-Separation,  paragraphs  A.l. 
through  A.4..  B.  through  D.,  set:tion 
2113.  Housekeeping,  paragraphs  A.l 
through  A. 3..  A. 5..  section  2117. 
Exemptions,  section  2119.  Variances  B., 
and  Subchapter  D.  Cutback  Paving 
Asphalt  .section  2127.  Cutback  Paving 
-Asphalt,  paragraphs  A.,  B..  C.I..  C.2., 
C.3..  D..  D.I..  D.l.b..  D.l.c.  D.l.d.,  and 
D.2..  effective  February  20.  1990. 

(D)  Revisions  to  LAC.  Title  33. 
Environmental  Qualify.  Part  III.  Air, 
Chapter  21.  Control  of  Emission  of 
Organic  Compounds,  Subchapter  B. 
Organic  Solvents,  section  2123.  Organic 
Solvents,  paragraphs  C.  C.l.  through 
C.5..  C.7.  through  C.9.,  effective 
February  20,  1990. 

(E)  Revisions  to  LAC,  Title  33, 
Environmental  Quality.  Part  III.  Air, 
Chapter  21.  Control  of  Emission  of 
Organic  Compounds,  Subchapter  F. 
Gasoline  Handling,  section  2131.  Filling 
of  Gasoline  Storage  Vessels,  paragraphs 
A.,  B.,  B.I..  B.3.,  D.,  D.I.,  D.4  .  D.5..  £., 
F..  and  G.,  section  2133.  Gasoline  Bulk 
Plants  paragraphs  A.,  A.l.,  A. 3.  through 
A.6.,  B..  B.3..  B.4..  C.  and  D.,  section 
2135.  Bulk  Gasoline  Terminals 
paragraphs  A.,  B.,  B.l.a.,  B.l.a.i., 
B.l.a.iiL,  B.l.d..  B.2.  through  B.5..  and 
C.  through  E..  E.l.  through  E.4..  and 
section  2137.  Gasoline  Terminal  Vapor- 
Tight  Control  Pro<:edure.  effective  July 
20.  1990. 

(F)  Revisions  to  LAC,  Title  33, 
Environmental  Quality,  Part  III.  Air, 
Chapter  21.  Control  of  Emission  of 
Organic  Compounds  Subchapter  A. 
General,  .section  2101.  Compliance 
Schedules,  section  2115.  Waste  Gas 
Disposal  paragraphs  A.,  B.,  C,  D.,  F.,  G., 
H..  M.  through  I.5.,  J.  through  K., 
section  2121.  Fugitive  Emission  Control 
paragraphs  B.,  B.l.  B.2.,  C,  C.l.b., 
C.l.b.i..  C.l.b.ii.,  C.l.b.iii.,  C.l.c,  C.2.. 
C.2.b..  C.2.b.i..  C.4..  C.4  c,  C.4.d..  C.5. 
and  G..  Subchapter  C.  Vapor  Degreasers, 
section  2125.  Vapor  Degreasers 
paragraphs  A..  A.l.,  .^.2.,  A.2.i.  through 
A.2.m..  A.3..  A.3.a.  through  A.3.d.,  B., 
B.l.,  B.7.,  B.8.,  C,  C.l.,  C.l.a.  through 
C.l.c.  C.1  i..  C.l.j..  and  D.  through  G., 
Subchapter  E.  Perchloroeth>  Itne  Dry 
Cleaning  Systems,  section  2129. 
Perchloroethylene  Dry  Cleaning 


Systems  paragraphs  A.,  A.l.,  A.2.,  A.2.a. 
through  A.2.C.,  C.  and  D.,  Subchapter 
H.  Graphic  Arts,  section  2143.  Graphic 
Arts  (Printing)  by  Rotogravure  and 
Flexographic  Processes  paragraphs  A.. 
A.l.,  A.3.,  A.5..B.,C.  andO.. 
Subchapter  L  Pharmaceutical 
Manufacturing  Facilities,  section  2145. 
Pharmaceutical  Manufacturing 
Facilities,  paragraphs  A.,  A.l.,  A. I.e., 
and  E.  through  G.  effective  November 
20,  1990. 

(G)  Revisions  to  LAC,  Title  33, 
Environmental  Quality.  Part  III.  Air, 
Chapter  21.  Control  of  Emissions  of 
Organic  Compounds  Subchapter  A. 
General,  section  2103.  Storage  of 
Volatile  Organic  Compounds  paragraphs 
B..D..  D.2.C.  through  D.2.e.,  G.,  H.3., 
I.2.C.,  1.4.  and  1.5. ,  section  2107.  Volatile 
Organic  Compounds-Loading 
paragraphs  D.3.  and  D.4.,  section  2109. 
Oil/Water  Separation  paragraphs  A., 
B.4.,  and  B.5.,  section  2111.  Pumps  and 
Compressors,  section  2113. 
Housekeeping  paragraph  A. 4.,  section 
2119.  Variances  paragraph  A.; 
Subchapter  D.  Cutback  Pavirig  Asphalt, 
section  2127.  Cutback  Paving  Asphalt 
paragraphs  Q  and  D.l.a.  effective  April 
20,  1991. 

(H)  Revisions  to  LAC,  Title  33, 
Environmental  Quality,  Part  III.  Air, 
Chapter  21.  Control  of  Emission  of 
Organic  Compounds,  section  2115. 
Waste  Gas  Disposal  paragraphs  I.,  K., 
and  K.4.,  section  2121.  Fugitive 
Emission  Control  paragraphs  A.,  C.l.. 
C.l.b.iv.  through  C.l.b.vi.,  C.4.a.,  C.4.b., 
C.4.h.,  D.,  D.I..  D.l.b.  through  D.l.f., 
and  D.2.,  seciton  2123.  Organic  Solvents 
paragraphs  A.,  A.l.  through  A.3..  B., 
B.l.,  B.l.a.  through  B.l.c,  Cll.,  D.-,  D  1. 
through  D.9.,  E.,  E.l.  through  E.7..  F.. 
and  F.l.  through  F.4..  Subchapter  F. 
Gasoline  Handling,  section  2131.  Filling 
of  Gasoline  Storage  Vessels  paragraphs 
D.2.  and  D.3.,  section  2135.  Bulk 
Gasoline  Terminals  paragraph  E.5.. 
Subchapter  G-Petroleum  Refinery 
Operations,  section  2139.  Refinery 
Vacuum  Producing  Systems  paragraphs 
A.  and  B.  and  section  2141.  Refinery 
Process  Unit  Turnarounds  effective  July 
20.  1991. 

(I)  Revisions  to  LAC.  Title  33, 
Environmental  Quality,  Fart  III.  Air, 
Chapter  61.  Division's  Sources  Test 
Manual.  Subchapter  A.  Method  43- 
Capture  Efficiency  Test  Procedures 
section  6121  through  section  6131 
effective  July  20, 1991. 

(J)  Revisions  to  LAC,  Title  33, 
Environmental  Quality,  Part  III.  Air 
Chapter  1.  General  Provisions,  section 
111.  Definitions-Coating,  Department, 
Distance  from  Source  to  Property  Line, 
Exceedance.  Hydrocarbon,  Leak, 
Miscellaneous  Metal  Parts  and  Products 
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Coating,  Nonattainment  Area,  Ozone 

Exceedance,  SEP  effective  August  20, 

1991. 

IFR  Doc.  94-10773  Filed  5-4-94;  8:45  am) 

BILUNO  CODE  (SCO-SO-F 


40  CFR  Part  52 

[NM-20-1-6215;  FRL-4879-5] 

Approval  and  Promulgation  of  Air 
Quality  Implemerta'iion  Plana;  New 
Mexico;  Albuquerque/Bomallllo 
County  Carbon  Monoxide  Contingency 
Measures 

AGENCY:  Environmental  r*rotcction 
Agency  (EPA). 

ACTIClH:  Final  rule. 

SUMMARY:  This  action  approves  a 
revision  to  the  New  Mexico  State 
Implementation  Plan  (SIP)  addressing 
carbon  monoxide  (CO)  contingency 
meas^^es  and  a  proposed  clean  fuel 
vehicjle  fleet  demonstration  project  for 
Albuquerque/Bemalillo  County,  outside 
the  boundaries  of  Indian  lands.  The  CO 
contiiigency  measures  constitute  one  of 
the  required  elements  of  the  complete 
Albu<|uerque/Bemalillo  County  CO  SIP. 
DATE$:  This  final  rule  will  become 
effective  on  July  5, 1994  unless  notice 
is  rec^ved  by  June  6,  1904  that  someone 
■vvislids  to  submit  aJverse  or  critical 
comnjents.  If  the  effective  date  is 
delaypd,  timely  notice  will  be  published 
in  thel  Federal  Register  (IR). 

ADDR6$SES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomias  H.  Diggs,  Chief,  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  foliov.-ing 
locations.  The  interested  persons 
wantifig  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  twenty-four 
hours  before  the  visiting  day. 

U.S;  Environmental  Protection 
Agency.  Region  6.  Air  Programs  Branch 
(6T-A).  1445  Ross  Avenue,  suite  700. 
Dallasj,  Texas  75202. 

U.Sj  Environmental  Protection 
Agency,  Air  and  Radiation  Docket  and 
Information  Center,  401  M  Street,  SW., 
Washington,  DC  20460. 

Albuquerque  Environmental  Health 
Department,  The  City  of  Albuquerque, 
One  Qvic  Plaza  Northwest,  P.O.  Box 
1233.Albuquerque,  New  Mexico  87103. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  ^ijther.  Planning  Srction  (6T-.\P), 
Air  Programs  Branch,  USEPA  Region  B, 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733,  telephone  (214)  655-7258. 


SUPPLEMENTARY  INFORMATION: 
Background 

Albuquerque/Bemalillo  County,  New 
Mexico,  was  designated  nonattainment 
for  CO  and  classified  as  moderate  with 
a  design  value  below  12.7  parts  per 
milHon  (ppm.)  (specifically  11.1  ppm), 
under  sections  107(d)(4)(A)  and  186(a) 
of  the  Clean  Air  Act  (CAA),  upon 
enactment  of  the  Clean  Air  Act 
Ajnendments  (CAA A)  of  1990. '  Please 
reference  56  FR  56594  (November  6, 
1991)  and  57  FR  13498  and  13529  (April 
IG,  1992).  The  air  qualify  planning 
requirements  for  moderate  CO 
nonattainment  areas  with  a  design  value 
less  than  or  equal  to  12.7  ppm.  are  set 
out  in  subparts  one  and  three  of  part  D, 
title  I  of  tlie  CAA.  Subpart  one  contains 
provisions  generally  applicable  to  all 
nonattainment  areas,  and  subpart  three 
contains  provisions  specifically 
epplicable  to  CO  nonattainment  areas. 

On  November  5,  1992.  the  Governor 
of  New  Me.vico  submitted  to  the  EPA  a 
SIP  revision  for  CO  concerning 
Albuquorque/Bemalillo  County  that  was 
intended  to  satisfy  CAA  requirements 
due  on  November  15, 1992.  This 
submittal  included  the  1990  base  year 
CO  omissions  inventory,  the  oxygenated 
fuels  program,  and  the  winter 
woodbuming  program.  On  November 
29.  1993.  the  EPA  published  die  final 
approval  of  the  emissions  inventory. 
ox7genated  fuels  program,  and  the 
winter  woodburning  program  (58  FR 
62535). 

Tliis  action  approves  CO  contingency 
measures  for  Albuquerque/Bemalillo 
County,  submitted  to  the  EPA  by  the 
Ccvemor  of  New  Mexico  by  cover  letter 
dated  November  12.  1993.  This 
submittal  satisfies  the  requirement,  as 
per  section  172(c)(9)  of  die  CAA.  that  all 
nonattainment  area  SlPs  must  contain 
contingency  measures  (due  November 
15,  1993)  that  are  to  be  implemented  if 
the  area  fails  to  make  reasonable  further 
progress  (RFP)  or  to  attain  the 
applicable  National  Ambient  Air 
Quality  Standards  (NAAQS)  by  the 
applicable  date.  The  contingency 
measures  are  to  be  implemented 
immediately  after  the  EPA  determines 
failure  cf  RFP  or  attainment  of  the 
applicable  NAAQS,  without  further 
action  by  the  State  or  the  EPA. 


>  The  CAAA  of  1990  made  significant  changes  to 
the  air  quafity  planning  re'juii^mems  for  areas  that 
do  not  meet  (or  thai  significantly  contribute  to 
ambient  air  quality  in  a  nearby  ar?^  that  does  not 
meet)  the  CO  National  Ambient  Air  Quality 
Standards  (N.AAQS)  (see  Public  Law  No.  101-549, 
104  Stat.  2399).  References  herein  are  to  the  C.\.\ 
as  amended  in  I99a  42  U.S.C.  7401  et  seq. 


Analysis  of  aty/County  Submission 

A.  Procedural  Background 

The  CAA  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  for 
submission  to  the  EPA.  Section 
110(a)(2)  of  the  CAA  provides  that  each 
implementation  plan  submitted  by  a 
State  must  be  adopted  after  reasonable 
notice  and  public  hearing  (see  also 
section  110(1)  of  the  CAA).  Also,  the 
EPA  must  determine  whether  a 
submittal  is  complete,  and  therefore 
warrants  further  EPA  review  and  action 
(see  section  110(k)(l)and  57  FR  13565). 
Tlie  EPA's  completeness  criteria  for  SIP 
submittals  are  set  out  at  40  CFR  part  51, 
appendix  V.  The  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  a 
completeness  determination  is  not  made 
by  the  EPA  six  months  a^er  receipt  of 
the  subm.ission. 

After  providing  adequate  notice,  the 
City  of  Albuquerque  held  a  public 
hearing  on  October  13.  1993.  to 
entertain  public  comment  on  proposed 
revisions  to  the  CO  SIP  narrative,  and 
on  proposed  revisions  to  Regulation  35 
addressing  CO  contingency  measures, 
entitled  Alternative  Fuels.  Public 
comments  were  received  and  adequately 
addressed  by  the  City/County. 
Following  the  public  hearings,  the 
revisions  to  the  CO  SIP  narrative  and  to 
Regulation  35  were  adopted  by  the 
Albuquerque/Bemalillo  County  Air 
Quality  Control  Board,  and  submitted  as 
a  SIP  revision  to  the  EPA  by  cover  letter 
from  the  Governor  dated  November  12. 
1993. 

The  SIP  revision  was  reviewed  by  the 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  criteria  referenced 
above.  A  letter  datedDecember  27.  1993, 
was  forwarded  to  the  Governor 
indicating  the  completeness  of  the 
submittal  and  the  next  steps  to  be  taken 
in  the  review  process. 

B.  Re\iew  of  CO  Contingency  Measures 

Albuquerque/Bemalillo  County  filed 
revisions  to  Regulation  35  with  the  State 
of  New  Mexico  Records  and  Archives 
Center  on  November  10,  1993. 
Regulation  35  contains  the  oxygenated 
fuel  provisions  for  Albuquerque/ 
Bernalillo  County.  The  revisions  being 
approved  in  this  action  consist  of  the 
implementation  of  a  more  stringent 
oxygenated  fuels  program  in  Bemalillo 
County  beginning  November  1.  1996,  if 
the  County  does  not  achieve  attainment 
of  die  CO  NAAQS  by  December  31 , 
1995  (i.e.,  one  or  more  quality  assured 
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violations  of  the  CO  NAAQS  are 
recorded  in  calendar  years  1994  and/or 
1995).  Specifically,  the  revisions  would 
require  gasoline  sold  in  Bernalillo 
County  during  the  winter  control  period 
(November  1  to  the  end  of  February)  to 
contain  not  less  than  3.0%  oxygen  by 
weight  for  ethanol  blends.  The  current 
program  requires  not  less  than  2.7% 
oxygen  by  weight  for  all  blends.  In 
addition,  the  revisions  mandate  that  as 
a  contingency  measure,  all  oxygenated 
fuel  would  be  blended  prior  to  removal 
by  tank  truck  from  primary  supply 
points  (such  as  refineries  and 
terminals). 

C.  Hcview  of  Proposed  Clean  Fuel 
Vehicle  Fleet  Demonstration  Project 

The  City/County  also  included  in  the 
November  12,  1993.  submittal,  a 
proposed  demonstration  project  to 
convert  certain  fleet  vehicles  (select 
medium  and  heavy  duty  passenger 
vans)  to  alternative  fuel  use  (e.g., 
compres.sed  naftiral  gas,  electricity).  The 
City/County  included  a  description  of 
this  proposed  demonstration  project  in 
the  revisions  to  the  CO  SIP  narrative. 
The  proposed  project  is  expected  to 
show  air  quality  benefits  (e.g..  CO 
tailpipe  emission  reductions)  and  fuel 
cost  savings  for  natural  gas  conversions. 
The  EPA  in  this  action  is  approving  the 
revisions  to  the  Albuquerqiie/Bernalilio 
County  CO  SIP  narrative  to  include  the 
proposed  clean  fuel  vehicle  fieet 
demonstration  project  discus.sed  above. 
It  is  important  to  note  that  the  proposed 
clean  fuel  vehicle  fleet  demon.«tration 
project  is  not  required  by  the  EPA,  and 
is  not  being  approved  as  a  contingency 
measure  in  the  Albuquerque/Bernalillo 
County.  New  Mexico,  SIP.  The  approval 
of  the  revised  CO  SIP  narrative 
acknowledges  that  the  City/County  is 
taking  its  own  initiative  in  exploring 
means  of  obtaining  additional,  but 
undefined.  CO  emission  reductions. 

Final  Action 

This  action  approves  a  revision  to  the 
New  Mexico  SIP  to  include  for 
Albuquerque/Bernalillo  County,  outside 
the  boundaries  of  Indian  lands:  (1)  CO 
contingency  measures;  and  (2)  a 
proposed  clean  fuel  vehicle  fieet 
demonstration  project.  The  CO 
contingency  measures  constitute  one  of 
the  required  elements  of  the  complete 
Albuquerque/Bernalillo  County  CO  SIP. 

The  EPA  has  reviewed  these  revisions 
to  the  New  Mexico  SIP  and  is  approving 
them  as  submitted.  The  EPA  is 
publishing  this  action  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments.  This 
action  will  be  effective  July  S,  1994 


unless,  by  June  6, 1994,  notice  is 
received  that  adverse  or  critical 
comments  will  be  submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
documents.  One  document  will 
withdraw  the  final  action,  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period.  If  no 
such  comments  are  received,  the  publi*. 
is  advised  that  this  action  will  be 
effective  July  5,  1994. 

Miscellaneous 

Under  the  Regulatory  Flexibility  .Act. 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  .small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  a.nd 
subchapter  I,  part  D,  of  the  CA.\  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certif)'  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA.  preparation  of  a  regulatory 
fiexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CA.A 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
[Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (1976);  42  U.S.C. 
7410(3)(2)). 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  5, 1994.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Executive  Order 

This  action  has  been  classified  as  a 
table  two  action  by  the  Regional 


Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  as 
revised  by  an  Orfober  4.  1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assi.stant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  these 
revised  tables.  On  January  6,  1989,  the 
Office  of  Management  and  Budget 
(OMB)  waived  table  two  and  three  SIP 
revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 
The  EPA  has  submitted  a  request  for  a 
permanent  waiver  for  table  two  and 
three  SIP  revisions.  The  OMB  has 
agreed  to  continue  the  waiver  until  such 
time  as  it  rules  on  the  EPA's  request. 
This  request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30,  1993. 

List  of  Subjects  in  40  CFR  Part  5i 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations. 

Notn:  Incorporation  by  rcfprciice  of  the  SIP 
for  the  State  of  New  Mc-xico  was  approved  by 
the  Dirpctor  of  the  Federal  Register  on  )ulv 
1.  1982. 

Datnd:  April  20,  1994. 
A.  Stanley  Mciburg. 
Acting  Rpgionai  Administrator I6A). 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  -7671q. 

Subpart  GG — New  Mexico 

2.  Section  52.1620  is  amended  by 
adding  paragraph  (c)(57)  to  read  as 
follows: 

§  52. 1 620    Identification  of  plan. 

***** 

(c)*  •   • 

(57)  A  revision  to  the  New  Mexico  SiP 
addressing  CO  contingency  measures 
and  a  proposed  clean  fuel  vehicle  fieet 
demonstration  project  for  Albuquerque/ 
Bernalillo  County,  outside  the 
boundaries  of  Indian  lands,  was 
submitted  by  the  Governor  of  New 
Mexico  by  cover  letter  dated  November 
12,  1993. 

(i)  Incorporation  by  reference.  , 

(A)  Albuquerque/Bernalillo  County 
Regulation  Number  35-Alternative 
Fuels,  Section  35.02,  "Oxygenated 
Fuels,"  Subsection  35.02(A)(1);  Section 
35.03,  "Oxygenated  Fuels  Procedures 
Manual;"  and  Section  35.06. 
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"Contingency  Measures."  as  filed  with 
the  State  Records  and  Archives  Center 
on  November  10,  1993. 

(ii)  Additional  material. 

(A)  November  12, 1993.  narrative  plan 
addressing  the  Albuquerque/Bemalillo 
County  CO  nonattainment  area, 
including  the  proposed  clean  fuel 
vehicle  fleet  demonstration  project. 
IFR  Doc.  94-10757  Filed  5-4-94;  8:45  ami 

BILUNQ  CODE  UeO-eO-F 


23169 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  225 

Defense  Federal  Acquisition 
Regulation  Supplement;  Petroleum 
ProAjcts 

AGEMCY:  Department  of  Defense  (DoD). 
ACTK>N:  Final  rule. 

SUMMARY:  The  Department  of  Defense 
has  amended  the  Defense  Federal 
Acquisition  Regulation  Supplement  to 
require  that  qualified  offers  of 
petroleum  products  from  eligible 
countries  under  the  Caribbean  Basin 
Economic  Recovery  Act  be  treated  as  if 
they  were  offers  from  designated 
countries  under  the  Trade  Agreements 
Act. 

EFFECTIVE  DATE:  April  26,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Alyce  Sullivan,  (703)  697-7266. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  8094  of  the  Fiscal  Year  1994 
Defense  Appropriations  Act  (Pub.  L. 
103-139)  requires  that  in  connection 
with  procurements  of  petroleum 
products  made  by  the  Department  of 
Defense  with  appropriated  funds,  the 
Secretary  shall  consider  all  qualified 
bids  from  any  eligible  country  under  the 
Caribbean  Basin  Economic  Recovery  Act 
which  is  deemed  a  designated  country 
pursuant  to  19  U.S.C.  2511(b). 

The  Director,  Defense  Procurement, 
issued  Departmental  Letter  94-08.  April 
26,  1994.  to  implement  section  8094 
(DEARS  Case  93-D312). 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  does 
not  apply  because  this  rule  is  not  a 
significant  revision  within  the  meaning 
of  Public  Law  98-577.  However, 
comments  from  small  entities  will  be 
considered  in  accordance  with  section 
810  of  the  Act.  Such  comments  shall 
cite  DEARS  Case  94-610  in 
correspondence. 


C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  revisions  in  this 
rulemaking  notice  do  not  contain  and/ 
or  affect  information  collection 
requirements  which  require  the 
approval  of  OMB  under  44  U.S.C.  3501 
et  seq. 

List  of  Subjects  in  48  CFR  Part  225 

Government  procurement. 
Qaudia  L.  Naugle, 

Deputy  Director.  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  part  225  is 
amended  as  follows: 

1.  The  authority  for  48  CFR  part  225 
continues  to  read  as  follows: 

Authority:  41  U.S.C  421  and  48  CFR  part 


PART  22&— FOREIGN  ACQUISITION 

2.  A  new  definition  is  added  to 
section  225.401  to  read  as  follows: 

225.401     DefinlUons. 

"Caribbean  Basin  country  end 
product"  includes  petroleum  or  any 
product  derived  from  petroleum. 

*        •        *        •        • 

3.  Section  225.403  is  amended  by 
adding  paragraph  (m)(4)  to  read  as 
follows: 

225.403    Exceptions. 


(m)(4)  In  accordance  with  Section 
8094  of  the  Fiscal  Year  1994  Defense 
Appropriations  Act,  (Pub.  L.  103-139). 
for  contracts  awarded  during  fiscal  year 
1994,  the  exception  for  petroleum  and 
any  product  derived  from  j)etroIeum 
does  not  apply. 

4.  Section  225.403-70  is  amended  by 
revising  the  entry  FSG  #  91  to  read  as 
follows: 

225.403-70    Products  suoject  to  Trade 
Agreements  Act 


FSG    Category/Description 

91     Fuels,  oils  and  waxes 
*         *         •         •         • 

[FR  Doc.  94-10790  Filed  5-4-94;  8:45  ami 

BILLING  CODE  3810-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  217  and  227 

[Docket  No.  940418-4118;  I.D.  0318948] 

Sea  Turtle  Conservation;  Restrictions 
Applicable  to  Fishery  Activities 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Temporary  rule;  request  for 

comments. 


SUMMARY:  NMFS  establishes  all  inshore 
and  offshore  waters  bom  Cape 
Canaveral,  Florida  (28''24.6'  N  latitude), 
to  the  North  Carolina- Virginia  border 
(36°30.5'  N  latitude)  as  the  leatherback 
conservation  zone  and  notifies  owners 
and  operators  of  shrimp  trawlers 
operating  in  that  zone  that  short-term 
area  closures  may  be  required  if  high 
abundance  levels  of  leatherback  turtles 
are  documented.  NMFS  will  close  those 
areas  to  any  shrimp  trawler  required  to 
have  a  turtle  excluder  device  (TED) 
installed  in  each  net  that  is  rigged  for 
fishing  unless  the  TED  installed  is  a 
NMFS-ap proved  Taylor  TED  or  a 
Morrison  TED  with  either  of  the  two    ■ 
NMFS-approved  modifications  made  in 
May  1993.  This  temporary  rule  is 
necessary  to  reduce  mortaUty  of 
endangered  leatherback  sea  turtles 
incidentally  captured  in  shrimp  trawls. 

Specific  area  closures  will  be 
announced  in  the  Federal  Register,  on 
the  NOAA  weather  channel  and  in 
newspapers  and  other  media.  Shrimp 
trawlers  in  the  leatherback  conservation 
zone  are  responsible  for  monitoring  the 
NOAA  weather  channel  for  closure 
announcements.  Shrimp  fishermen  may 
also  call  (813)  893-3163  for  updated 
closure  information. 

Owners  and  operators  of  shrimp 
trawlers  operating  in  closed  areas  witli 
modified  TEDs  must  register  with  the 
Director.  Southeast  Region,  NMFS,  and 
may  be  required  to  carry  an  observer 
and  provide  information  on  trawling 
hours,  gear  modifications  and  turtle 
captures  if  requested  by  the  Regional 
Director. 

DATES:  This  rule  is  effective  from  April 
29,  1994  through  May  31. 1994. 
Comments  on  this  rule  and 
consideration  of  any  extension  of  this 
rule  must  be  submitted  by  May  31. 
1994. 

ADDRESSES:  Requests  for  a  copy  of  the 
environmental  assessment  for  this 
action  and  comments  on  this  action 
should  bo  addressed  to  Dr.  William  W. 
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Fox,  Jr.,  Director.  Office  of  Protected 
Resources.  NMFS.  1335  East-West 
Highway,  room  8268.  Silver  Spring.  MD 
20910.  Comments  on  the  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  should  be 
directed  to  the  Office  of  Protected 
Resources,  NMFS.  1335  East-West 
Highway,  Silver  Spring.  MD  20910. 
Attention:  Phil  Williams,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Washington.  DC  20503. 
Attention:  Desk  Officer  for  NOAA. 
FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Williams,  Acting  Chief,  Endangered 
Species  Division  (301)  713-2322.  or 
Charles  A.  Oravetz.  Chief.  Protected 
Species  Program.  NMFS.  Southeast 
Region.  (813)  893-3366. 

SUPPLEMENTARY  INFORMATION: 

Background 

All  sea  turtles  that  occur  in  U.S. 
waters  are  listed  as  either  endangered  or 
threatened  under  the  Endangered 
Species  Act  (ESA)  of  1973.  The  Kemp's 
ridley  [Lepidochelys  kempii), 
leatherback  [Dermochelys  coriacea).  and 
haw  ksbill  (Eretmocbelys  imbhcata)  are 
listed  as  endangered.  Loggerhead 
[Caretta]  and  green  [Cbelonia  mydas] 
turtles  are  listed  as  threatened,  except 
for  breeding  populations  of  green  turtles 
in  Florida  and  on  the  Pacific  coast  of 
Mexico,  which  are  listed  as  endangered. 
The  incidental  take  and  mortality  of 
these  species,  as  a  result  of  fishing 
activities,  have  been  documented  in  the 
Gulf  of  Mexico  and  along  the  Atlantic 
seaboard. 

Under  the  ESA  and  its  implementing 
regulations,  it  is  prohibited  to  take  sea 
turtles.  The  incidental  taking  of  turtles 
during  fishing  in  the  Atlantic  Ocean  off 
the  coast  of  the  southeastern  United 
States  and  in  the  Gulf  of  Mexico  is 
excepted  from  the  taking  prohibition  if 
specified  sea  turtle  conservation 
measures  are  used. 

Existing  sea  turtle  conservation 
regulations  (50  CFR  part  227)  require 
most  shrimp  trawlers  to  have  a  NMFS- 
approved  TED  installed  in  each  net 
rigged  for  fishing  throughout  the  year. 
The  use  of  TEDs  significantly  reduces 
mortalities  of  loggerhead,  green,  Kemp's 
ridley,  and  hawksbill  sea  turtles. 
Because  leatherback  turtles  are  larger 
than  the  escape  openings  of  most 
NMFS-approved  TEDs,  use  of  these 
TEDs  is  not  an  effective  means  of 
protecting  leatherback  turtles. 

The  existing  sea  turtle  conservation 
regulations  allow  the  Assistant 
Administrator  for  Fisheries  (AA). 
NOAA.  to  restrict  fishing  activities  in 
order  to  conserve  a  species  listed  under 


the  ESA  (50  CFR  227.72(e)(6)(ii)).  This 
action  may  be  taken  if  the  AA 
determines  that  restrictions  are 
necessary  to  avoid  unauthorized  takings 
that  may  likely  jeopardize  the  continued 
existence  of  a  listed  species.  The 
provision  is  particularly  applicable  to 
leatherback  turtles,  where  despite  the 
use  of  TEDs,  taking  by  shrimp  trawlers 
can  occur.  In  accordance  with  the 
endangered  status  of  leatherback  turtles, 
NMFS  considers  preventable  take  of 
leatherbacks  to  be  inappropriate.  If  the 
leatherbacks  are  relatively  abundant  in 
areas  where  shrimp  trawlers  are  fishing, 
restrictions  to  minimize  the  take  of 
leatherbacks  must  be  imposed. 

Because  of  their  primarily  pelagic 
existence,  leatherbacks  normally  occur 
outside  of  areas  where  they  would  be 
subject  to  take  by  shrimp  trawlers. 
Ehiring  most  months  of  the  year, 
leatherbacks  are  not  considered 
abundant  in  shrimping  areas,  and  only 
isolated  incidents  of  take  by  trawlers  are 
expected.  However,  the  coastal  waters  of 
northern  Florida.  Georgia.  South 
Carolina  and  North  Carolina  experience 
relatively  high  abundance  levels  of 
leatherbacks  as  a  periodic  spring 
phenomenon.  When  leatherback 
abundance  is  high  and  shrimp  trawlers 
are  fishing,  leatherback  stranding  pulses 
have  been  documented  on  adjacent 
beaches.  A  NMFS  Biological  Opinion 
prepared  for  a  revision  to  the  sea  turtle 
conservation  regulations  made  on 
December  4.  1992,  (52  FR  24244) 
episodic  stranding  events  from  Florida 
through  North  Carolina  and  required 
NMFS  to  develop  and  implement  a 
contingency  plan  to  solve  this  problem. 

A  contingency  plan  for  protection  of 
leatherback  turtles  on  the  Atlantic 
seaboard  that  can  be  implemented,  if 
necessary,  was  prepared  in  coof)eration 
with  State  officials  from  Florida. 
Georgia,  and  North  Carolina.  The 
necessity  for  implementation  of 
protective  measures  for  leatherback 
turtles  is  expected  to  be  short-term  and 
apply  to  specific  areas.  The  plan 
considers  several  options  to  provide 
protection,  and  any  or  all  of  them  may 
be  implemented,  if  necessary,  pursuant 
to  50  CFR  227.72(e)(6).  These  options 
include,  closure  of  areas  to  all  fishing, 
use  of  restricted  tow-times  in  lieu  of 
TEDs.  mandatory  observers,  and  use  of 
modified  TEDs  designed  to  exclude 
leatherback  turtles. 

Presence  of  Leatherback  Turtles 

During  December  of  1993  and  January 
and  February  1994.  NMFS  received 
regular  reports  of  leatherback  sightings 
in  northern  Florida.  These  sightings 
occurred  during  aerial  surveys  for  right 
whales,  conducted  by  the  state  of 


Florida  from  St.  Marys.  Georgia,  to 
Sebastian  Inlet.  Florida.  During 
December,  sighting  rates  ranged  from  12 
to  49  leatherbacks  per  sur\'ey.  During 
the  first  week  of  January.  15  sightings 
were  reported.  The  level  of  leatherback 
turtle  sightings  at  this  time  of  the  year 
is  consistent  with  data  from  previous 
years.  The  turtles  normally  migrate 
northward  during  the  months  of  March 
through  June  from  Florida  waters  to 
those  off  North  Carolina. 

Sea  Turtle  Conser\-ation  Measures 

Based  on  the  information  presented 
and  evidence  indicating  that  shrimp 
trawlers  may  incidentally  take 
endangered  leatherback  sea  turtles,  the 
AA  has  determined  that  immediate 
action  may  be  necessary  to  conser\'e  sea 
turtles.  The  AA  has  determined  that 
incidental  takings  of  leatherback  sea 
turtles  during  shrimp  trawl  fishing  in 
the  leatherback  consenation  zone  are 
unauthorized  unless  these  takings  are 
consistent  with  the  applicable  biological 
opinions  and  associated  incidental  take 
statements. 

A  biological  opinion  addressing  the 
potential  adverse  effects  of  shrimp 
trawling  to  endangered  and  threatened 
species  was  conducted  in  1992  for  final 
sea  turtle  conservation  regulations.  The 
opinion  concluded  that,  "episodic  take 
of  leatherback  turtles  by  shrimp  trawlers 
during  periods  of  high  jellyfish 
abundance  must  be  eliminated."  A 
biological  opinion  on  this  action 
analyzed  the  impact  of  shrimp  trawl 
fishing  in  the  leatherback  conservation 
zone  on  endangered  leatherback  turtles. 
The  opinion  emphasizes  the  need  for 
additional  protective  measures  such  as 
requiring  the  use  of  TEDs  with  escape 
openings  large  enough  for  leatherback 
sea  turtles  to  escape  in  areas  where  high 
abundance  levels  of  leatherbacks  are 
observed.  The  incidental  take  statement 
issued  w  ith  this  opinion  allows  for  the 
documented  take  of  20  leatherback 
turtles  and  mortality  of  four  leatherback 
turtles.  If  observer  reports  or  other 
information  indicate  that  this  incidental 
take  is  met  or  exceeded,  consuhation 
must  be  reinitiated,  and  the  AA  may 
require  additional  or  more  stringent 
conservation  measures. 

Requirements 

The  definitions  in  50  CFR  217.12  are 
applicable  to  this  action,  as  are  all 
relevant  provisions  in  50  CFR  parts  217. 
222  and  227. 

The  term  "leatherback  conservation 
zone"  means  all  inshore  and  offshore 
waters  of  the  Atlantic  area  from  Cape 
Canaveral,  Florida  (28°  24.6'  N  latitude), 
to  the  North  Carolina-Virginia  border 
(36"  30.5'  N  latitude). 
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N^fff"S  hereby  notifies  owners  and 
operators  of  shrimp  trawlers  in  the 
leatherback  conservation  zone  that 
short-term  closures  in  specific  areas 
may  be  required  to  protect  endangered 
leatherback  turtles.  Weekly  aerial 
sur/eys  will  be  conducted  from 
northern  Florida  through  the  North 
Carolina-Virginia  border.  If  sightings  of 
leatherback  turtles  during  such  surveys 
exc.^d  10  animals  per  50  nautical  miles 
(nm)  of  trackline.  the  sur\'ey  will  be 
replicnted  within  12  hours,  or  as  .soon 
as  practicable,  to  ensure  that  leatherback 
turtle  presence  is  persistent  in  the  area.. 
If  surveys  demonstrate  the  continued 
prtisonce  of  large  concentrations  of 
ieatherbacks  NMFS  will  temporarily 
(losoi  these  specific  arecs  to  any  shrimp 
trawler  required  to  have  a  NMFS- 
approved  TED  installed  in  each  net 
riggeji  for  fishing,  unless  the  TED 
installed  is  one  of  the  NMFS-approved 
TEDsas  described  below.  In  addition, 
owners  and  operators  of  vessels 
operating  in  closed  areas  with  an 
allowed  TED.  described  below,  must 
register  with  the  Director,  Southeast 
Region.  r>rMFS,  in  accordance  with  50 
CrR  Z27.72(e)(6)(v)  (A)  through  (F).  If 
requested,  they  must  carry  a  NMFS- 
approved  obser\'or  on  board  such 
vessel(s).  A  shrimp  trawler  in  the 
leatherback  conservation  zone  must 
comply  with  the  terms  and  conditions 
accompanied  by  any  such  request  as 
well  BS  provide  information  on  trawling 
hours,  gear  modifications  and  turtle 
captures. 

Specific  area  closures  will  be 
announced  in  the  Federal  Register,  on 
the  NOAA  weather  channel,  and  in 
newspapers  and  otlier  media.  Shrimp 
l.'-awlers  in  the  leatherback  conser\  ation 
zone  are  responsible  for  monitoring  the 
NOAA  weather  channel  for  closure 
announcements.  Shrimp  trawlers  may 
r.:so  call  (813)  893-3163  for  updated 
area  closure  infomjation.  Closure  will 
take  effect  upon  public  filing  with  the 
Federal  Register. 

MVIFS-Ajjproved  TEDs  With  Escape 
Openings  Large  Enough  for 
Leatherbdck  Sea  Turtles 

NMFS  previously  approved  the 
Taylor  TED  and  two  modifications  to 
the  Morrison  TED  lliat  will  allow 
leatherback  turtles  to  escape  the  trawl. 
Descriptions  of  the  Taylor  TED  and  the 
Morrison  modifications  were  published 
on  May  17,  1993  (58  FR  28795). 

Additional  Sea  Turtle  Conservation 
Measures 

NMFS  anticipates  that  shrimp 
trawlers  may  continue  to  interact  with 
leatherback  turtles  throughout  the 
sumnaer.  As  necessary,  the  AA  may 
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extend,  for  additional  30-day  periods, 
the  restrictions  described  in  this 
temporary  rule  through  notification  in 
the  Federal  Register. 

In  addition,  tne  .\A  may  modify,  at 
any  time,  the  requirements  of  this  action 
through  notification  in  the  Federal 
Register,  to  ensure  adequate  protection 
of  endangered  and  threatened  sea 
turtles.  Under  this  procedure,  the  AA 
will  impose  any  necessary  additional  or 
more  stringent  measures  if  NMFS 
determines  that  shrimp  trawlers  are 
having  a  significant  adverse  effect  on 
.^►'a  turtles.  For  example,  if  monitoring 
to  assess  turtle  mort.ality  indicates  that 
the  incidental  take  level  is  approaching 
the  level  established  by  the  biological 
opinion  for  this  action  issued  under 
SRCtion  7  of  the  ESA,  the  AA  may 
modify  or  add  conservation  measures  to 
protect  leatherback  sea  turtles.  That 
level  is  20  documented  takes,  including 
four  by  mortality  of  leatherback  turtles. 
If  the  incidental  take  level  is  met  or 
exceeded,  if  significant  or  unanticipated 
levels  of  lethal  or  nonlethal  takings  or 
strandings  occur  that  are  associated 
u  ith  fishing  activities  in  the  leatherback 
(  onservation  zone,  or  if  there  is 
significant  non-compliance  with  this 
action,  additional  measures  may  be 
imposed.  Additional  restrictions  may 
include  closing  the  entire  leatherback 
conservation  zone  to  all  shrimping. 

Classification 

The  AA  has  determined  that  this 
action  is  necessary  to  respond  to  an 
emergency  situation  to  conserve  and 
provide  adequate  protection  for 
leatherback  turtles.  This  action  is 
consistent  with  the  ESA  and  other 
applicable  law. 

Because  neither  section  553  of  the 
Administrative  Procedures  Act  (APA)  or 
any  other  law  requires  that  a  general 
notice  of  proposed  rulemaking  be 
published  for  this  action,  under  section 
503(b)  of  the  Regulatory  Flexibility  Act. 
an  initial  regulatory  flexibility  analysis 
is  not  required. 

It  has  been  determined  that  this  rule 
is  not  significant  for  purposes  of  E.O. 
12866. 

This  action  allows  the  AA  to  establish 
a  registration  program  as  authorized  by 
the  final  rule  (57  FR  57348.  December 
4.  1992).  codified  at  50  CFR 
227.72{e)(6)(iv).  Such  a  program 
contains  a  collection-of-information 
requirement  subject  to  the  Paperwork 
Reduction  Act  (PRA).  namely, 
registration  by  vessels  fishing  in  the 
leatherback  conservation  zone  from 
Cape  Canaveral.  FL.  to  the  Virginia- 
North  Carolina  border.  This  collection 
has  been  approved  by  OMB  under 
control  number  064ft-0267.  The  public 


reporting  burden  for  this  collection  of 
information  is  estimated  to  average  7 
minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  should  be  sent  to 
NMFS  and  OMB  (see  ADDRESSES). 

Pursuant  to  section  553(b)lB)  of  the 
APA.  the  AA  finds  that  there  is  good 
cause  to  take  this  action  without  notice 
and  opportunity  for  comment.  It  is 
impracticable  and  contrary  to  the  public 
interest  because  relatively  high  levels  of 
liiatherback  turtle  abundance  have  been 
reported  recently  in  Florida,  and 
closures  and/or  restrictions  may  need  to 
be  imposed  quickly.  The  action 
announced  by  this  notice  is  needed  at 
this  time  so  that  shrimp  trawlers  will 
monitor  NOAA  weather  radio  and 
prepare  for  closures  and/or  restrictions 
in  specific  areas  where  relatively  high 
leatherback  sea  turtle  concentrations  are 
identified.  Furthermore,  comments  were 
solicited  on  the  temporary  rule 
establishing  a  leatherback  conservation 
zone  last  year  (58  FR  28790.  May  17. 
1993).  In  addition,  comments  were 
solicited  on  potential  leatherback 
conservation  measures  (57  FR  57348, 
December  4. 1992),  and  a  summarj-  of 
the  comments  received  and  a  response 
was  published  (57  FR  40859,  September 
8,  1992).  NMFS  also  solicited  comments 
in  meetings  with  fishing  groups  and 
state  officials  concerning  this  problem. 

Pursuant  to  section  553(d)  of  the  APA. 
the  AA  finds  there  is  good  cause  to 
waive  the  required  30-day  delay  in 
effective  date  for  this  action.  Advance 
preparation  is  not  necessary  to  monitor 
the  NOAA  weather  radio.  While  time 
may  be  needed  to  procure  a  Taylor  TED 
or  make  the  appropriate  modifications 
to  the  Morrison  TED.  restricted  areas 
will  be  relatively  small  in  size  and 
shrimp  trawlers  should  be  able  to 
operate  in  other  areas  with  existing  gear. 

The  AA  prepared  an  EA  for  the  final 
rule  (57  FR  57348,  December  4,  1992). 
A  supplemental  EA  prepared 
specifically  for  this  action  concludes 
that,  with  specified  mitigation 
measures,  this  action  will  have  no 
significant  impact  on  the  human 
environment. 

List  of  Subjects 

50  CFR  Part  217 

Endangered  and  threatened  species. 
Exports,  Fish,  Imports.  Marine 
mammals.  Transportation. 
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50  CFR  Part  227 

Endangered  and  direatened  species. 
Exports,  Imports,  Marine  mammals. 
Transportation. 

Dated:  April  29.  1994 
|ohn  T.  Everett, 

Acting  Assistant  Administrator.  Motional 
Marine  Fisheries  Service. 
jrR  rXK.  94-10754  Filed  4-29-94;  4:35  pra] 
BILUNO  COOe  3510-22-P 

50  CFR  Part  675 

Pocket  No.  931100-4043;  I.D.  042594A] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  Greenland  turbot  in  the 
Bering  Sea  subarea  (BS)  of  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  Greenland  turbot 
total  allowable  catch  (TAG)  in  that 
subarea. 

EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.).  May  8,  1994,  until  12 
midnight,  A.l.t.,  December  31. 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Senior  Inseason 
Manager.  Fisheries  Management 
Division.  NMFS.  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fisher>' 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  FLshing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

In  accordance  with  §675.20(a)(7)(ii). 
the  Greenland  turbot  TAG  for  the  BS 
was  established  by  the  final  1994  initial 
specifications  of  groundfish  (59  FR 
7656.  February  16, 1994)  and 
subsequent  apportionment  of  reserve 
(59  FR  21673,  April  26.  1994)  as  4,667 
metric  tons  (mt). 

In  accordance  with  §  675.20(a)(8),  the 
Director  of  the  Ala.ska  Region.  NMFS. 
has  established  a  directed  fishing 
allowance  of  3.967  mt.  with 
consideration  that  700  int  will  be  taken 
as  incidental  catch  in  directed  fishing 
for  other  species  in  the  BS.  This  fishery 
begins  at  12  noon,  A.l.t..  May  1,  1994. 
Because  of  the  low  directed  fishing 
allowance  and  high  interest  in  the 


fishery,  there  will  be  insufficient  time  to 
collect  and  analyze  catch  data  and  take 
appropriate  action  to  ensure  the 
diret.ted  fishing  allowance  is  not 
exceeded.  Therefore,  based  on  the  best 
available  data,  the  Director  of  the  Alaska 
Region,  NMFS.  has  determined  that  the 
Greenland  turbot  directed  fishing 
allowance  in  the  BS  will  be  reached  by 
12  noon  A.l.t..  May  8,  1994. 
Consequently.  NMFS  is  prohibiting 
directed  fishing  for  Greenland  turbot  in 
the  BS.  effective  from  12  noon.  A.l.t.. 
May  8.  1994.  until  12  midnight.  A.l.t.. 
December  31,  1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Classification 

This  action  is  taken  under  §675.20 
and  is  exempt  from  OMB  review  under 
E.O.  12866. 

List  of  Subjects  in  50  CI-Tl  Part  675 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

.•\uthority:  16  U.S.C.  1801  et  seq 
Dated:  May  2.  1994. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
|FR  Doc.  94-10826  Filed  5-2-94;  12:32  pml 
BILUNO  COOE  U10-22-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

7  CFR  Part  1980 
RtN  0575-AB29 

Guaranteed  Loan  Programs 

AGENCY:  Farmers  Home  Administration, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  regulations  on  the  monitoring 
of  lender's  collection  activity  after  a 
final  loss  is  paid,  when  a  guaranteed 
borrower's  account  remains  unsatisfied. 
This  action  is  taken  to  further  define 
criteria,  by  which  FmHA  will  monitor 
the  lender's  future  recovery  from 
unsatisfied  guaranteed  borrower 
accounts.  There  is  no  formal  procedure 
at  present  for  monitoring  these 
accounts.  The  Intended  effect  is  to 
maximize  collections  from  unsatisfied 
guaranteed  borrower  accounts  and  to 
minimize  the  financial  loss  to  the 
Government. 

DATES:  Written  comments  must  be 
submitted  by  July  5, 1994. 
ADDRESSES:  Submit  written  comments 
in  dupli'.ate,  to  the  Office  of  the  Chief, 
Regulations,  Anahsis  and  Control 
Branch  (RACB),  Farmers  Home 
Administration,  U.S.  Department  of 
Agriculture,  Room  6348,  South 
Agriculture  Building,  14th  and 
Independence  Avenue,  SW., 
Washington,  DC  20250.  All  written 
comments  made  pursuant  to  this 
publication  will  be  available  for  public 
inspection  during  regular  work  hours  at 
the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  C.  Root,  Senior  Loan  Officer, 
Guaranteed  Servicing  Branch,  Farmer 
Programs  Loan  Ser\icing  and  Property 
Management  Division,  Farmers  Home 
Administration.  U.S.  Department  of 
Agriculture,  Room  5444,  South 
Agricultural  Building.  14th  and 
Independence  Avenue,  SW., 


Washington,  DC  20250,  at  (202)  720- 
4572. 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  Collection  of  information 
requirements  contained  in  this 
regulation  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  under  Section  504(h)  of  the 
Paper.vork  Reduction  Act  of  1 980. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  fi-om  15  minutes  to  28  hours  per 
response,  with  an  average  of  2  hours  per 
response  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture,  Clearance 
Officer,  OIRM.  Room  404-W, 
Washington,  D.C.  20250;  and  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the  Farmers 
Home  Administration,  Washington,  DC 
20503. 

Classification  9 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12866,  and  we  have  determined  that  it 
is  not  a  "significant  regulatory  action." 
Based  on  information  compiled  by  the 
Department,  we  have  detennined  that 
this  proposed  rule:  (1)  Would  have  an 
effect  on  the  economy  of  less  than  $100 
million;  (2)  would  not  adversely  affect 
in  a  material  way  the  economy,  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  enviromneat, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 
(3)  would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (4)  would  not  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or 
rights  and  obligations  of  recipients 
thereof;  and  (5)  would  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
1 2866. 


Environmental  Impact  Statement 

This  document  has  been  re\  iewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quahty  of  the  human  enviromnent,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
Public  Law  91-190,  an  Environmental 
In:pact  Statement  is  not  required. 

Programs  Affected 

This  Action  affects  the  following 
FmHA  programs  as  listed  in  the  catalog 
of  Federal  Domestic  Assistance: 

10.404    Guaranteed  Emergency  Loans 

10.406  Guaranteed  Farm  Operating  Loans 

10.407  Guaranteed  Farm  Ownership  Loans 

10.415  Rural  Rental  Housing  Loans 

10.416  Soil  and  Water  Loans 
10.768  Business  and  Industrial  Loans 
10.766  Community  Facilities  Loans 
10.428  Economic  Emergency  Loans 
10.434  Non-Profit  National  Corporations 

Ixjan  and  Grant  Program 

Intergovernmental  Consultation 

For  the  reasons  set  forth  in  the  final 
rule  related  Notice(s)  to  7  CFR  3015. 
subpart  V  (48  FR  29115.  June  24,  1983; 
and  48  FR  54317,  December  1,  1983). 
numbers  10.415, 10.416, 10.766,  and 
10.768  are  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  The  remaining 
numbered  programs  are  excluded  from 
the  scope  of  Executive  Order  12372. 

Discussion  of  Proposed  Rule 

The  FmHA,  in  a  response  to  an  audit 
conducted  by  the  Office  of  Inspector 
General,  agreed  to  strengthen  FmHA 
Instructions  regarding  the  monitoring  of 
loan  accounts  for  3  years  following  the 
year  in  which  final  losses  were  paid  in 
order  to  maximize  potential  future 
recoveries. 

List  of  Subjects  in  7  CFR  Part  1900 

Agriculture,  Loan  programs — 
Agriculture,  Loan  programs — Business 
and  Industry — Rural  development 
assistance.  Loan  programs — Housing 
and  community  development.  Loan 
programs — Community  programs — 
Rural  development  assistance. 

Therefore,  as  proposed.  Chapter  X\'III. 
Title  7,  Code  of  Federal  Regulations,  is 
amended  as  follows: 
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PART  1980— GENERAL 

1.  The  authority  citation  fat  Part  1980 
continues  to  read  as  follows: 

Authority:  7  U.S  C.  198^;  42  L'.S  C.  1480; 
.S  U.S.C.  301.  7  CFR  2.23  and  2.70. 

Subpart  A — General 

2.  Section  1980.69  is  added  to  read  as 
follows: 

§  1980.69    Future  collections. 

After  a  loan  or  an  account  has  been 
liquidated,  and  the  final  loss  claim  has 
been  paid,  FmHA  will  continue  to 
maintain  the  borrower  account  in  an 
active  status  for  3  fiscal  years,  following 
the  fiscal  year  in  which  liquidation  was 
completed  or  until  the  account  is  paid 
in  full,  the  borrower  and  all  guarantors 
have  been  released  from  liability,  and/ 
or  the  account  is  otherwise  satisfied.  A 
lender  may,  with  FmHA's  concurrence, 
release  a  borrower  and/or  cosigner  from 
liability  only  when  adequate 
compensation/consideration  is  received. 
The  servicing  official  will  continue  to 
monitor  the  collection  efforts  of  the 
lender  during  the  3  fiscal  years 
following  the  fiscal  year  in  which  the 
final  loss  claim  was  paid.  The  servicing 
official  will  send  FmHA  Form  Letter 
1980-A-l  along  with  Form  FmHA 
1980-26.  "Report  on  Collection 
Activities  on  Liquidated  Accounts,"  by 
October  31st  of  each  year,  to  each  lender 
that  has  an  FmHA  guaranteed  loan 
account  which  remains  unsatisfied  after 
the  payment  of  the  final  loss  claim.  The 
loan  servicing  official  will  establish  a 
follow-up  system  to  assure  each  lender 
returns  the  appropriately  completed 
Form  FmHA  1980-26,  by  November 
30th.  Appropriate  follow-up  will  be 
initiated  for  those  lenders  not  providing 
adequate  information  as  a  result  of  the 
servicing  official's  request.  The 
servicing  official  will  forward  these 
reports  by  program  to  the  State  Director 
by  December  15th.  The  State  Director 
will  consolidate  the  reports  by  program 
Eind  report  the  results  to  the 
Administrator  by  December  31st  of  each 
year.  The  Fm?L\  ser\'icing  official  will 
ensure  that  any  funds  received  by  the 
lender  after  the  payment  of  the  final  loss 
claim  will  be  prorated  between  FmHA 
and  the  lender  in  accordance  w  ith  the 
Lender's  Agreement.  The  lender  will 
promptly  transmit  to  FmHA  such 
amounts  recovered  in  proportion  to  the 
percentage  of  the  guaranteed  portion  of 
the  loan  by  using  Form  FmHA  1980-43, 
"Lender's  Guaranteed  Loan  Payment  to 
Fm.HA,"  and  the  lender  will  retain  such 
amount  in  proportion  to  the  percentage 
of  the  unguaranteed  portion  of  the  loan. 


Subpart  B — Farmer  Programs  Loans 

3.  Section  1980.146,  paragraph  {e)(3) 
is  revised  to  read  as  follows: 

§1980.146    Liquidation. 

•  «  «  •  ft 

(e)*   •    * 

(3)  FLtiire  Recoiery.  The  County 
Supervisor  will  monitor  collection 
activities  of  lenders  on  unsatisfied 
hquidatcd  accounts,  which  have  had 
final  loss  claims  paid,  for  3  fi.scal  years 
following  the  fiscal  year  in  which  the 
loss  claims  were  paid,  beginning  with 
loans  which  had  final  loss  claims  paid 
during  fiscal  year  1990.  On  October  31sl 
of  each  year,  the  County  Supervisor  will 
provide  FmHA  Form  Letter  198(>-A-1 
and  Form  FmHA  1980-26,  "Report  on 
Collection  Activities  on  Liquidated 
Accounts,"  to  each  guaranteed  lender 
for  each  guaranteed  loan  on  which  a 
final  loss  has  been  paid,  but  the  account 
remains  unsatisfied  (the  account  is  not 
paid  in  full,  the  borrower  or  any 
guarantors  have  not  been  released  of 
liabihty,  or  the  account  has  not  been 
otherwise  satisfied).  A  lender  may.  with 
FmHA's  concurrence,  release  a  borrower 
and/or  cosigner  from  liability  only  when 
adequate  compensation/consideration  is 
received.  The  County  Supervisor  will 
establish  a  follow-up  on  each  respective 
borrower  management  system  card  to 
send  FmHA  Form  Letter  1980-A-l  and 
Form  FmHA  1980-26  on  October  31st 
and  follow-up  on  November  30th  for 
lenders  who  have  not  completed  and 
returned  to  FmHA,  Form  FmHA  1980- 
26.  The  County  Supervisor  will  forward 
these  reports  to  the  State  Director  by 
December  15  th  in  accordance  with 
§  1980.69  of  subpart  A  of  this  part. 
ft         •         •         *         • 

Dated:  February  23.  1994. 
Bob  Nash, 

L'nder  Secretary  for  Small  Commupity  and 

Rural  Development. 

|FR  Doc.  94-10756  Filed  5-V-94;  8:45  are] 
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SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  L\I  Model  1125  Westwind  Astra 
airplanes.  This  proposal  would  require 
relocation  of  the  ground  cable  in  the  slat 
power  drive  unit.  This  proposal  is 
prompted  by  a  report  that  the  drive 
system  for  the  leading  edge  slat  stopped 
in  transit  during  flight  on  a  Model  1125 
Westwind  Astra  airplane.  This  incident 
was  caused  by  an  improper  ground 
connection  fur  the  electric  motor  of  tlie 
slat  drive  system,  which  resulted  in 
arcing  and  an  open  electrical  circuit. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  possible  fuel 
vapor  fire  due  to  electrical  arcing  in  £m 
area  where  fuel  vapors  might  be  present 
and  the  inability  to  move  the  slats 
during  flight  due  to  an  open  electrical 
circuit. 

DATES:  Comments  must  be  received  by 
June  29,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
39-AD.  1601  Lind  Avenue.  S\V.. 
Ronton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  ser\ice  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Astra  Jet  Corporation.  Technical 
Publications,  77  McCuUough  Drive, 
suite  11,  New  Castle,  Delaware  19720- 
9813.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin.  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Direciorate. 
1601  Lind  Avenue  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2141:  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 


DEPARTMENT  OF  TRANSPORTATION      Comments  Invited 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  94-NM-39-AD] 


Airworthiness  Directives;  Israel 
Aircraft  Industries  (lAi)  Model  1125 
Westwind  Astra  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  \'iews,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  containe<l 
in  this  notice  may  be  changed  in  light 
of  t)ie  comments  received. 
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Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Doiket. 

Commenters  uishing  the  FAA  to 
acknowledge  receipt  of  the'r  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  followring 
statement  is  made:  "Comments  to 
Do<tket  Number  94-NfM-39-AD."  The 
postcard  wall  be  date  stamped  and 
returned  to  the  commenter. 

Aviilabilily  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPKlCl  by  submitting  a  request  to  the 
FAA.  Tran.sport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
944MM-39-AD.  1601  Lind  Avenue. 
SVV|.,  Ronton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Administration  of 
Israol  (CAAI),  which  is  the 
airworthiness  authority  for  Israel, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Israel 
Aircraft  Industries  (LM)  Model  1125 
VVestwind  Astra  airplanes.  The  CAAI 
advjses  that  it  has  received  a  report  that 
the  drive  system  for  the  leading  edge 
slat  stopped  in  transit  during  flight  on 
a  Model  1125  Westwind  Astra  airplane. 
The  cause  of  this  incident  has  been 
attributed  to  an  improper  ground 
connection  for  the  electric  motor  of  the 
leading  edge  slat  drive  system,  which 
resulted  in  arcing  and  an  open  electrical 
circhat.  The  ground  connection  for  the 
electric  motor  is  located  in  the  area  just 
forward  of  the  wing  syiar.  Since  the  fuel 
system  is  integrated  into  the  structure  of 
the  wing,  the  area  is  subject  to  fuel 
leakage.  An  improper  ground 
connection  for  the  subject  motor,  if  not 
corrected,  could  result  in  possible  fiiel 
vapor  fire  due  to  electrical  arcing  in  an 
area  where  fuel  vapors  might  be  present, 
and  the  inability  to  move  the  slats 
during  night  due  to  an  open  electrical 
cirajit. 

A  jtra  Jet  Corporation  has  issued 
Service  Bulletin  SB  1125-27-110, 
Revision  1,  dated  February  16, 1994. 
that  describes  procedures  for  relocation 
of  the  ground  cable  in  the  slat  power 
drive  unit  (Modification  6350). 
Accomplishment  of  this  modification 
involves  routing  the  ground  cable  for 
the  slat  power  drive  located  in  the 


aircraft  secondarj'  structure  to  the 
aircraft  primary  structure.  Relocating 
the  ground  cable  will  improve  electrical 
groimding  for  the  slat  power  drive  unit. 
The  CAAI  classified  this  service  bulletin 
as  mandatory  and  issued  Airworthiness 
Directive  No.  93-02,  dated  December  2, 
1993,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Israel. 

This  airplane  model  is  manufactured 
in  Israel  and  is  t>-pe  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  CAAI  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  CAAI,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  tj-pe  design  that  are"  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
relocation  of  the  ground  cable  in  the  slat 
power  drive  unit.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  52  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approxim.ately  3  work  hours  per 
airplane  to  accompfish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  S55  per  work  hour.  Required  parts 
would  cost  approximately  $53  per' 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$11,336,  or  $218  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptio»is  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibifities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  As.sessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 


under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

brael  Aircraft  Industries  Limited:  Docket 
94-NM-39-AD. 

Applicability:  Model  1125  Westwind  Astra 
airplanes;  serial  numbers  004  through  066 
inclusive,  and  068;  certificatod  in  any 
category. 

Complicnce:  Raquired  as  indicated,  unless 
accomplished  previously. 

To  prevent  pcssible  fuel  vapor  fire  due  to 
electrical  arcing  in  an  area  where  fuel  vapors 
might  be  present  and  the  inability  to  move 
the  slats  during  flight  due  to  an  open 
elet:trical  circuit,  accomplish  the  following: 

(a)  Within  50  hours  tirae-ia-service  after 
the  effective  date  of  this  AD,  relocate  the 
ground  cable  in  the  slat  power  drive  unit  in 
accordance  with  Astra  )el  Service  Bulletin  SB 
1125-27-110,  Revision  1.  dated  February  16. 
1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 

S tar. dardiza lion  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  A.NM-113. 
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Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on  ,\pril  29, 
1994. 

lames  V.  Devany, 

Acting  Manager,  Transport  Airpl'jnn 
Directorate.  Aircraft  Ceilificatinn  Sen'ice. 
IFR  Doc.  94-10777  Filed  5  -4-04:  8:45  am] 

BILUNG  CODE  4S10-13-U 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Regulatory  Program 
Amendment 

agency:  Office  of  .Surface  Mining 

Reclamation  and  Enforteniont  (OSM), 

Iiiterior. 

ACTION:  Proposed  ral«. 

SUMMARY:  OSM  is  aunouncinjj  receipt  of 
a  proposed  amendment  to  the  Indiana 
rtjgulator)'  program  [hereinafter  rofcrrutl 
to  as  the  "Indiana  program")  iiTidcr  the 
.Surface  Mining  Control  and 
KculaiTiation  Act  of  1977  (SMCR.\).  Th.> 
propo.sed  amendment  consists  of 
revisions  to  the  Indiana  statutns  as  made 
by  the  Indiana  General  .Asseinhly  and 
contained  in  Senate  Enrolled  Act  (SEA) 
179.  The  amcndmont  is  intended  to 
n^vise  the  Indiana  program  concerning 
disturhancns  in  a  floodway  on  a  mine 
situ. 

DATES:  Written  conunents  must  li<; 
received  by  4  p.m..  e.s.t.  ]nnK  b.  1994. 
!f  reqiiesled,  a  public  hearing  on  the 
liroposed  amendment  nill  be  hold  on 
May  31.  1901.  Requests  to  speak  at  the 
hearing  must  be  received  by  4  p.m.. 
e.s.t.  on  May  20.  1994.  Any  disabled 
individual  who  iias  need  fi.T  a  special 
accommodation  to  attend  a  puhUc 
hearijig  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATiCN 
CONTACT. 

ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
Imj  mailed  or  hand  delivered  to  Roger  W. 
Calhoun.  Director.  Indianapolis  Field 
Office  at  the  first  uddn-ss  listed  below. 

Copies  of  the  Indiana  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  roc>'ived  in  ri.'siion.-:(! 


to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 
hobdays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Indianapolis  Field  Office. 

Roger  \V.  Calhoun,  Director, 
Indianapolis  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  Minton-Capehart 
Federal  Building.  Room  301. 
Indianapolis,  Indiana  46204, 
Telephone:  (317)  226-6166. 

Indiana  Department  of  Nat'oral 
Resources,  402  West  Washington 
Street,  Room  C256,  Indianapolis, 
Indiana  46204,  Telephone:  (317)  232- 
1547. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  W.  Calhoun.  Director, 
Indianapolis  Field  Office,  Telephone: 
(317)226-6166. 

SUPPLEMENTARY  INFORMATION: 

I.  Biir  kgrounii  on  the  Indiana  Program 

II.  Discussion  of  the  Proposed  Amendriu-ni 
in.  Public  Comment  Procedures 

IV.  Procedural  Determinations 

I.  Background  on  the  Indiana  Program 

On  July  29,  1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  Background 
information  on  the  Indiana  prognini. 
including  the  Secretar)'"s  findings,  thi^ 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  July  26,  1982.  Federal  Register  (47 
FR  32071).  Subsequent  actions 
concerning  the  conditions  of  appro\al 
and  prnpram  amendments  can  be  f(nind 
,it  30  CFR  914.10,  914.15,  and  914.16 

II.  Discussion  of  the  Pitjposcd 
.Amendment 

By  letter  dated  October  1,  1993. 
(.Administrative  Record  No.  IND-l.ri.'i) 
Indiana  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  The  amendment  consists  of 
statute  changes  made  by  the  Indiana 
Crtjneral  Assembly  and  contained  in  tin- 
1993  SEA  179.  SEA  179  contains 
numerous  amendments  to  Indiana 
statutes,  but  only  those  which  pertain  to 
the  Indiana  program  are  discussed 
bciow. 

IC  J  3— 1. 1—4     Pcnnit  Approval  or  Danial 

Indiana  has  amended  subsection  IC 
13— 4.1— l-3(a)  concerning  the  findings 
required  to  be  made  by  the  director  of 
the  Indiana  Department  of  Natural 
Resources  (IDNR)  prior  to  issuing  a 
permit.  New  subdivision  3(a)(10)  is 
added  to  provide  as  follows: 


(10)  if  any  part  of  the  operation  would  take 
place  in  a  floodway  (as  defined  in  IC  13-2- 
22-3),  the  operation  will  not: 

(A)  result  in  unreasonably  detrimental 
effects  upon  the  fish,  wildlife,  or  botanical 
resources; 

(B)  adversely  affect  the  cfficiencj';  or 

(C)  unduly  re.^itrict  the  capacity  of  the 
floodway. 

In  its  submittal  of  this  amendment, 
Indiana  explained  that  the  proposed 
language  quoted  above  is  being  added  to 
the  Indiana  program  as  a  consequence  of 
an  amendment  to  IC  13-2-22-13.  New 
subdivision  13(c)(3)  is  added  to  IC  13- 
2-22-13  to  provide  that  operations 
conducted  under  IC  13—4.1  (Indiana 
SMCRA)  are  exempted  from  the  need  for 
a  "construction  in  a  floodway"  permit 
issued  by  the  IDNR.  Division  of  Water. 
Instead,  any  activity  in  a  floodway 
which  is  to  be  conducted  as  part  of  an 
operation  regulated  under  IC  13-41 
must  be  identified  in  the  permit 
application  to  the  Division  of 
Reclamation.  A  determination  must 
then  be  made  by  the  Division  of 
Reclamation  that  the  environmental 
standards  identified  in  the  proposed 
Ir.nguage  are  met.  This  determination 
will  then  become  part  of  the  "Findings 
Document"  which  accompanies  each  of 
the  Division's  final  permit 
recommendation. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
:.0  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendm.ont  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  l}:o  amendment  is  deemetl 
ade4iiate,  it  will  become  part  of  the 
Indiana  program. 

Writtt'n  Comments 

W.ntten  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commentcr's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Indianapolis  Field  Office 
will  not  necessarily  he  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
l-.earing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4  p.m.,  est.  on  May  20, 
1994.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 
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Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so.  will  be  heard  foUowdng  those 
who  have  been  scheduled.  The  hearing 
wall  end  after  all  persons  scheduled  to 
speiak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and.  if 
possible,  notices  of  meetings  will  be 
posted  in  advance  at  the  locations  listed 
under  ADDRESSES.  A  written  sununary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  proposed  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  Executive  Order 
12866  (Regulatory  Planning  and 
Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
use.  1253  and  1255)  and  30  CFR 
730.11.  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 


30  CFR  parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507etseq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  nile  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibilitv  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  April  28.  1994. 

Ronald  C.  Recker, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

[FR  Doc.  94-10783  Filed  5-4-94;  8:45  ami 

BILLING  CODE  4310-OS-M 

30  CFR  Part  915 

Iowa  Permanent  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 


Iowa  permanent  regulatory  program 
(hereinafter,  the  "Iowa  program")  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
changes  to  provisions  of  the  Iowa 
regulations  pertaining  to  rulemaking 
petitions,  definitions,  permit  processing, 
revisions,  bonding,  backfilling  and 
grading,  civil  penalties,  and  individual 
civil  penalties.  The  amendment  is 
intended  to  re\'ise  the  Iowa  program  to 
be  consistent  with  the  corresponding 
Federal  standards,  to  clarify 
ambiguities,  to  and  improve  operational 
efficiency. 

DATES:  Written  comments  must  be 
received  by  4  p.m..  c.d.t.  June  6, 1994. 
If  requested,  a  public  hearing  on  the 
proposed  amendment  will  be  held  on 
May  31. 1994.  Requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  by  4  p.m..  c.d.t.  on  May  20, 
1994.  Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Michael 
C.  Wolfrom  at  the  address  listed  below. 

Copies  of  the  Iowa  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
dociiment  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Kansas  City  Field 
Office. 

Michael  C  Wolfrom.  Acting  Director. 
Kansas  City  Field  Office;  Office  of 
Surface  Mining  Reclamation  and 
Enforcement;  934  Wyandotte,  room 
500;  Kansas  City.  MO  64105. 
Telephone:  (816)  374-6405. 

Department  of  Agriculture  and  Land 
Stewardship,  Division  of  Soil 
Conservation;  Wallace  State  Office 
Building;  East  9th  and  Crand  Streets; 
Des  Moines,  Iowa  50319.  Telephone: 
(515)281-6147. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  C.  Wolfrom.  Telephone:  (816) 

374-6405. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Iowa  Program 

On  January  21, 1981.  the  Secretary  of 
Interior  conditionally  approved  the 
Iowa  program.  General  background 
information  on  the  Iowa  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Iowa 
program  can  be  found  in  the  January  21, 
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1981.  Federal  Register  (46  FR  5885). 
Subsequent  actions  concerning  Iowa's 
program  and  program  amendments  can 
be  found  at  .30  CFR  915.15  and  915.16. 

II.  Proposed  Amendment 

By  letter  dated  April  13.  1994, 
(Administrative  Record  No.  IA-397) 
Iowa  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA.  Iowa 
submitted  the  proposed  amendment 
with  the  intent  of  satisf\'ing  the  required 
program  amendments  at  30  CFR  915.16 
(a)  and  (b)  and  at  the  State's  own 
initiative  to  improve  its  program. 

The  substantive  changes  proposed  by 
Iowa  are  discussed  briefly  below: 

(1)  lAC  27-40.3(207).  General 

Iowa  proposes  to  add  a  statcnuint  that 
in  lieu  of  the  regulations  previously 
deleted  at  30  CFR  700.12  concerning 
"Petitions  to  initiate  rulemaking."  rules 
of  the  Iowa  Department  of  Agricultiu-e 
and  Land  Stewardship  at  21  LAC 
Chapter  3.  "Petitions  for  Rulemaking" 
shall  serve  as  the  basis  for  submitting 
petitions  to  initiate  rulemaking. 

(21  lAC  27-40.4(9).  Definitions 

Iowa  proposes  to  delete  its  definition 
of  "previously  mined  area"  as 
incorporated  by  reference  and  replace  it 
such  that  "Iplreviously  mined  area" 
means  the  land  affected  by  surface  coal 
mining  operations  prior  to  August  3. 
1977.  that  has  not  been  reclaimed  to  the 
standards  of  30  CFR  chapter  VII. 

(3)  lAC  27-40.31(14).  Requirements  for 
Permits  and  Permit  Processing 

Iowa  proposes  to  remove  and  reserve 
this  subrule  concerning  willful 
suppressing  or  falsif>  ing  of  facts  or  data 
that  OSM  previously  reviewed  but  did 
not  approve. 

(4)  lAC  27-40.32(207).  Revision  or 
Amendment,  Renewal,  Transfer, 
Assignment,  or  Sale  of  Permit  Rights 

Iowa  proposes  to  replace  its 
regulations  concerning  requirements  for 
defining  and  processing  significant 
permit  revisions  and  nonsignificant 
permit  revisions.  Iowa  uses  the  term 
"permit  revision"  to  mean  significant 
permit  revision  and  the  term 
"amendment"  to  mean  nonsignificant 
permit  revision. 

(5)  lAC  27-40.51(7).  Bond  and 
Insurance  Requirements  for  Surface 
Coal  Mining  and  Reclamation 
Operations  Under  Regulatory  Programs 

Iowa  proposes  to  delete  its  existing 
subrule  and  replace  it  with  the 
requirement  that  an  application  for 
bond  release  shall  not  be  considered 
filed  until  a  written  determination  of 


completeness  for  the  bond  release 
application  has  been  provided  to  the 
applicant  by  the  division. 

(6)  lAC  27-40.63(2).  Backfilling  and 
Grading:  Time  and  Distance 
Requirements 

Iowa  proposes  to  delete  its 
incorporation  by  reference  of  30  CFR 
816.101  [Backfilling  and  grading:  Time 
and  distance  requirements)  and  replace 
it  with  the  requirement  that  (a)  except 
as  provided  in  paragraph  "b"  of  the 
subrule,  rough  backfilling  and  grading 
for  surface  mining  activities  shall  be 
completed  within  180  days  following 
coal  removal,  and  not  more  than  four 
spoil  ridges  behind  the  pit  being 
worked,  the  spoil  from  the  active  pit 
constituting  the  first  ridge;  (b)  the 
division  may  extend  the  time  allowed 
for  rough  backfilling  and  grading  for  the 
entire  permit  area  or  for  a  specified 
portion  of  the  permit  area  if  the 
permittee  demonstrates  in  accordance 
with  27  lAC  40.36/30  CFR  780.18(b)"3" 
of  these  rules  that  additional  time  is 
necessary. 

(7)  I  AC  27-40.74(3).  Civil  Penalties 

Iowa  proposes  to  adopt  specific  State 
counterpart  rule  cites  for  those  Federal 
rule  cites  at  30  CFR  845.15(b)(2)  that 
were  previously  incorporated  by 
reference  by  the  State. 

(8)  lAC  27-40.75(2).  Individual  Civil 
Penalties 

Iowa  proposes  to  adopt  a  specific 
State  Code  reference  (Iowa  Code 
207.15(3))  counterpart  to  section  518(b) 
of  the  Surface  Coal  Mining  and 
Reclamation  Act  in  its  definition  of 
"Violation,  failure,  or  refusal." 

ni.  Public  Conunent  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Iowa  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issue  proposed  in 
this  rulemaidng,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Kansas  Qty  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 


Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4  p.m..  c.d.t. 
May  20. 1994.  The  location  and  time  of 
the  hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testif>'  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  having  been 
heard.  Persons  in  the  audience  who 
have  not  been  scheduled  to  testify,  and 
who  wish  to  do  so,  will  be  heard 
following  those  who  have  been 
scheduled.  The  hearing  will  end  after  all 
persons  scheduled  to  testify  and  persons 
present  in  the  audience  who  wish  to 
testify  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  OSM  office 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  at  the 
locations  listed  under  ADDRESSES.  A 
wTitten  summary  of  each  meeting  will 
be  made  a  part  of  the  administrative 
record. 

IV.  Procedural  Determinations 

Compliance  With  Executive  Order 
12866 

This  proposed  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  Executive  Order 
12866  (Reduction  of  Regulatory 
Burden). 

Compliance  With  the  National 
Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  [30  U.S.C.  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332(2)(C). 
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Compliance  With  the  Regulatory 
rhxihilit}' Act 

The  Department  of  the  Interior  has 
df;termined  that  this  rule  will  not  have 
a  s;ignificant  economic  effect  on  a 
sul>stantial  number  of  small  entities 
iiader  the  Regulatory  Fiexibihty  Act  (5 
U.S.C.  601  eiseq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
rpKjn  counterpart  Federal  regulations  for 
v.hich  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
signiHcant  economic  effeci  upon  a 
substantial  number  of  small  entities. 
Honce.  this  rule  will  ensuje  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  tfiis  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

Compliance  With  Executive  Order 
12773 

Tte  Department  of  the  Interior  has 
conducted  the  revi«ws  required  by 
section  2  of  Executive  Order  12778 
(Cjvii  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsection  (a) 
and  fb)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulator}' 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  125r.)  and 
aoGFR  730.11,  732.15,  and 
732.1 7(b)(10),  decisions  on  proposed 
Stqte  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
requirements  of  30  CFR  Parts  730,  731, 
and  732  have  been  met. 

Cowpliance  With  the  Papen^ork 
Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

List  of  Subjects  in  30  CFR  Part  915 

Intergoverrunental  relations,  Surface 
mining.  Underground  mining. 


Dated.  April  26.  1994. 
Raymond  L.  Lowrie, 

Assistant  Director.  Western  Support  Center 
I'-R  Doc.  94-107M  Filed  5-4-94;  8:45  am] 

BILLING  CODE  431(M>S-M 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  Jacksonville  Regulation  94-027] 
RIN2115-AA97 

Safety  Zone  Regulations;  St  Johns 
River,  Jacksonville,  PL 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  a  pennanent  safety  zone  in  the 
St.  Johns  F^ver  around  barges  launching 
fireworks  located  between  the  Hart  and 
Acosta  Bridges.  The  pennanent  safety 
zone  will  relieve  the  need  to  establish 
temporary  safety  zones  for  the  purpose 
of  regularly  scheduled  fireworks 
displays.  The  zone  will  be  placed  into 
f  ffert  during  fireworks  displays  to 
protect  vessels  in  the  vicinity  from 
safety  hazards  associated  with  the 
storage,  preparation  and  launching  of 
fireworks.  It  will  automatically 
terminate  at  the  conclusion  of  the 
fii-eworks  display  unless  terminated 
earlier  by  the  Captain  of  the  Port  of 
District  Commander. 
DATES:  Comments  must  be  received  on 
or  before  June  20,  1994. 
ADDRESSES:  Comments  should  be 
mailed  to  Commanding  Officer,  Coast 
Guard  Marine  Safety  Office,  2831 
Talleyrand  Avenue,  Jacksonville,  FL 
32206-3497.  The  comments  will  be 
available  for  inspection  and  copying  at 
MSO  Jacksonville,  Room  222.  Normal 
office  hours  are  between  7:30  a.m.  and 
4  p.m..  Monday  through  Friday,  except 
l.ohdays. 

Comments  may  also  be  hand 
delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  A.  Varamo,  Tel:  (904)  232- 
2648. 

SUPPLEMENTARY  INFORMATION:  Interested 
persons  are  invited  to  participate  in  this 
rulemaking  by  submitting  written  views, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice  (94- 
027)  and  the  specific  section  of  the 
proposal  to  which  their  comments 
apply,  a.nd  give  reasons  for  each 
comment. 

The  regulations  may  be  changed  in 
Ught  of  comments  received.  All 


comments  received  before  the 
expiration  of  the  comment  period  will 
be  considered  before  final  action  is 
taken  on  this  proposal.  No  public 
hearing  is  planned,  but  one  may  be  held 
if  written  requests  for  a  hearing  are 
received  and  it  is  determined  that  the 
opportunity  to  make  oral  presentations 
will  aid  the  rulemaking  process. 

Drafting  Information 

The  drafters  of  this  notice  are 
Lieutenant  A.  Varamo,  project  officer  for 
the  Captain  of  the  Port  Jacksonville,  and 
Lieutenant  J.  Losego,  project  attorney. 
Seventh  Coast  Guard  District  Legal 
Office 

Discussion  of  Proposed  Regulations 

The  events  requiring  this  regulation 
are  fireworks  displays  which 
necessitates  that  an  area  within  500 
yards  of  fireworks  barges  remain  clear  of 
all  vessels.  The  safety  zone  will  be  in 
effect  around  the  barges  when  fireworks 
are  prepared  and  launched.  Vessels  are 
prohibited  from  anchoring,  mooring,  or 
transiting  the  St.  Johns  River  within  the 
prescribed  area  while  the  safety  zone  is 
in  effect  to  avoid  potential  hazards 
associated  with  the  fireworks  display. 
The  need  to  establish  this  permanent 
safety  zone  is  based  on  the  number  of 
safety  zones  issued  for  fireworks 
displays  in  this  area  over  the  last  year. 
Between  April  1993  and  April  1994, 15 
i^afety  zones  were  established  in  this 
area  of  the  St.  Johns  River.  The  creation, 
review,  and  submission  of  the  large 
number  of  individual  field  regulations 
for  these  safety  zones  presents  a 
significant  administrative  burden.  The 
permanent  safety  zone  would  alleviate 
this  burden. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
.Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
consistent  with  section  2.B.2.C  of 
Commandant  Instruction  M16475.1B 
and  the  establishment  of  safety  zones 
has  been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation. 
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Economic  Assessment  and  Certification 

This  proposal  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  on  Federal  Regulation  and  is 
nonsignificant  under  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034,  February  26. 
1979).  The  economic  impact  of  this 
proposal  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary.  The  safety  zone  will  only 
be  in  effect  during  the  preparation  and 
launching  of  fireworks.  The  Coast  Guard 
will  notify  the  public  of  the  activation 
of  the  safety  rone  by  transmitting  a 
Broadcast  Notice  to  Mariners  on 
appropriate  VHF-FM  radio  frequencies 
in  advance  of  each  fireworks  display. 
The  exact  time  of  each  safety  zone  vvrill 
be  included  in  the  Broadcast  Notice  to 
Mariners.  Each  safety  zone  is  expected 
to  last  for  approximately  one  hour, 
which  includes  the  time  immediately 
prior  to.  during,  and  after  the  fireworks 
display. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast  Guard 
certifies  that,  if  adopted,  it  will  not  have 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Safety  measures. 
Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing, 
subpart  C  of  title  33.  Code  of  Federal 
Regulations,  is  proposed  to  be  amended 
as  follows: 

PART  165-{AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C.  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g).  6.04-1. 
6.04-6.  and  160.5. 

2.  A  new  §  165.721  is  added  to  read 
as  follows: 

%  165.721     Safety  Zone:  St  Johns  River, 
Jacksonville,  Florida. 

(a)  Location.  The  following  area  is 
established  as  a  safety  zone  during  the 
specified  conditions:  The  waters  within 
a  500  yard  radius  of  the  fireworks  barge 
or  barges  during  the  storage, 
preparation,  and  launching  of  fireworks 
in  the  St.  Johns  River  between  the  Hart 
and  Acosta  Bridges. 

(b)  Effective  dates.  This  section 
becomes  effective  upon  activation  by 
the  Captain  of  the  Fort  by  the 
broadcasting  of  a  local  Notice  to 
Mariners  on  appropriate  VHF-FM  radio 
frequencies.  It  terminates  at  the 


conclusion  of  tlie  fireworks  display 
unless  terminated  earlier  by  the  Captain 
of  the  Port. 

(c)  Regulations — (1)  In  accordance 
with  the  general  regulations  in  165.23  of 
this  part,  anchoring,  mooring  or 
transiting  in  this  zone  is  prohibited 
unless  authorized  by  the  District 
Commander  or  Captain  of  the  Port. 

(2)  This  section  does  not  apply  to 
authorized  law  enforcement  agencies 
operating  within  the  Safety  Zone. 

Dated:  April  12,  1994. 
A.  Regalbuto, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port.  Jacksonville,  Florida. 
[FR  Doc.  94-10857  Filed  5-4-94;  8:45  ami 
eiLUNQ  CODE  49ia-14-M 


Saint  Lawrence  Seaway  Development 
Corporation 

33  CFR  Part  402 

Tariff  of  ToSis:  Proposed  Revision 

AGENCY:  Saint  Lawrence  Seaway 
Development  Corporation.  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Saint  Lawrence  Seaway 
Development  Corporation  and  the  St. 
LawTence  Seaway  Authority  of  Canada 
have  jointly  established  and  presently 
administer  the  St.  Lawrence  Seaway 
Tariff  of  Tolls.  This  Tariff  sets  forth  the 
level  of  tolls  assessed  on  all 
commodities  and  vessels  transiting  the 
facilities  operated  by  the  Corporation 
and  the  Authority.  To  improve  the 
competitiveness  of  the  Seaway,  the 
Corporation  and  the  Authority  are 
proposing  that  the  Tariff  be  amended  to 
provide  that  the  charges  for  the  1994 
season  under  the  Tariff  Schedule  be  the 
same  as  for  the  1993  season,  except  the 
toll  for  steel  slab.  In  an  effort  to  increase 
steel  sl.ib  shipments,  the  Corporation 
and  the  Authority  are  proposing  a 
separate,  lower  toll  for  this  commodity, 
which  is  now  included  under  the 
general  cargo  rate.  In  addition,  the 
Corporation  and  the  Authority  are 
proposLig  for  competitive  purposes  that 
the  Incentive  Tolls  Program  be 
continued  and  be  revised  by  increasing 
the  amounts  of  the  discounts  and 
rebates  and  their  applicability. 

DATES:  Any  party  wishing  to  present 
views  or  data  on  the  proposed  revision 
may  file  comments  with  the  Corporation 
on  or  before  June  6,  1994. 

ADDRESSES:  Send  comments  to  Marc  C. 
Owen,  Chief  Counsel,  Saint  Lawrence 
Seaway  Development  Corporation,  400 
SevenOi  Street,  S.VV..  Washington.  DC 
20590. 


FOR  FURTHER  INFORMATION  CONTACT: 
Marc  C.  Owen,  Chief  Counsel,  Saint 
Lawrence  Seaway  Development 
Corporation,  400  Seventh  Street,  SW, 
Washington.  DC  20590.  (202)  366-0091. 
SUPPLEMENTARY  INFORMATION:  In  and 
effort  to  improve  the  Seaway's 
competitiveness,  it  is  proposed  to 
amend  §402.8,  the  Schedule  of  Tolls,  to 
provide  the  charges  for  the  1994  season 
under  the  Tariff  Schedule  be  the  same 
as  for  the  1993  season,  except  the  toll 
for  steel  slab.  In  an  effort  to  increase 
steel  slab  shipments,  the  Corporation 
and  the  Authority  are  proposing  a 
separate,  lower  toll  for  this  commodity, 
which  is  now  included  under  the 
general  cargo  rate.  This  separate  toll 
would  be  a  25  cents  per  metric  ton 
reduction  for  each  of  the  two  Seaway 
segments,  a  net  reduction  of  50  cents 
per  metric  ton  for  vessels  transiting  both 
segments.  As  a  conforming  amendment, 
paragraph  (i)  of  §  402.3,  the  definition  of 
"general  cargo"  would  be  amended  to 
reflect  that  steel  slab  is  no  longer 
included  in  this  category.  The 
Corporation  and  the  Authority  also  are 
proposing,  for  competitive  purposes, 
that  the  Incentive  Tolls  Program  be 
continued  and  be  revised.  Section  402.9 
would  be  amended  to  provide  that  a 
new  business  incentive  of  a  50% 
discount  would  be  granted  to  a  carrier 
immediately  upon  application  before 
transit  or  upon  arrival  at  its  destination. 
In  addition,  North  American  origins  and 
destinations  will  be  grouped  into  five 
geographic  regions  to  discourage  cargo 
diversions.  It  is  additionally  proposed  to 
amend  §402.11  to  provide  that  volume 
rebates  of  50%  would  be  available  to 
both  shippers  and  receivers  of  cargoes 
with  a  satisfactory  three  year  traffic 
history  for  the  commodity  involved. 
When  a  particular  shipper's  or  receiver's 
shipments  of  a  specific  commodity 
exceed  their  highest  single  season 
tonnage  amount  of  that  commodity  of 
the  previous  three  seasons  by  at  least 
25.000  metric  tons,  the  rebate  would  be 
applied  to  all  tons  exceeding  that 
previous  high.  This  change  will  target  to 
rebates  more  directly  to  shippers  and 
receivers.  The  alternate  use  of  bulkers 
program  (section  402.13)  would  be 
continued,  but  amended  to  include  steel 
slab  as  a  separate  commodity.  That 
section  would  also  be  amended  to  make 
clarifying,  editorial  changes  that  have 
proved  necessary  from  experience,  but 
the  manner  in  which  the  provisions  is 
interpreted  and  administered  would  not 
change.  Finally,  a  new  section  402.15 
would  be  added  to  clarify  that  carriers, 
shippers,  or  receivers  would  be  eligible 
to  receive  only  one  of  the  incentives. 
i.e..  new  business,  discount,  bulk  trade 
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discount,  or  volume  rebate,  for  any  one 
shipment. 

Regulatory-  Evaluation 

This  proposed  regulation  involves  a 
foreign  affairs  function  of  the  United 
States,  and  therefore.  Executive  Order 
12866  does  not  apply.  This  proposed 
regulation  has  also  been  evaluated 
under  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures  and  the  proposed  regulation 
is  not  considered  significant  under 
those  procedures  and  its  economic 
impact  is  expected  to  be  so  minimal  that 
a  full  economic  evaluation  is  not 
warranted. 

Regulatory  Flexibility  Act 
Determination 

The  Saint  Lawrence  Seaway 
Development  Corporation  certifies  that 
this  proposed  regulation,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  St.  Lavirence  Seaway  Tariff 


of  Tolls  relates  to  the  activities  of 
commercial  users  of  the  Seaway,  the 
vast  majority  of  whom  are  foreign  vessel 
operators.  Therefore,  any  resulting  costs 
will  be  borne  mostly  by  foreign  vessels. 

Environmental  Impact 

This  proposed  regulation  does  not 
require  an  environmental  impact 
statement  under  the  National 
Environmental  Pohcy  Act  (49  U.S.C. 
4321,  et  seq.)  because  it  is  not  a  major 
federal  action  significantly  affecting  the 
quality  of  human  environment. 

Federalism 

The  Corporation  has  analyzed  this 
proposal  under  the  principles  and 
criteria  in  Executive  Order  12612  and 
has  determined  that  this  proposal  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  33  CFR  Part  402 

\'essels.  Waterways. 


Accordingly,  the  Saint  LauTence 
Seaway  Development  Corporation 
proposes  to  amend  33  CFR  Part  402  as 
follows: 

PART  402— TARIFF  OF  TOLLS 

1.  The  authority  citation  for  33  CFR 
part  402  continues  to  read  as  follows: 

Authority:  68  Stat.  93.  33  U.S.C.  981-990. 

2.  Section  402.3  would  be  amended 
by  revising  paragraph  (i)  to  read  as 
follows: 

§402.3    Interpretation. 

***** 

(i)  General  cargo  means  all  goods  not 
included  in  the  definitions  under 
paragraphs  (b),  (g).  (h).  and  (j)  of  this 
section,  but  excluding  steel  slab; 

***** 

3.  Section  402.8  would  be  revised  to 
read  as  follows: 

§402.8    Schedule  of  Tolls. 


(a)  For  transit  of  the  Seaway,  a  composite  toll,  comprising: 

(1)  A  charge  in  dollars  per  gross  registered  ton,  according  to  national  registry  of  the  vessel,  applicable 
whether  the  vessel  is  wholly  or  partially  laden,  or  is  in  ballast  (All  vessels  shall  have  an  option  to  cal- 
culate gross  registered  tonnage  according  to  prescribed  rules  for  measurement  in  either  Canada  or  the 

United  States.) 

J )  A  charge  in  dollars  per  metric  tons  of  cargo  as  certified  on  ship's  manifest  or  other  document,  as  fol- 
lows:. 

Bulk  Cargo  „ 

Food  Grains 

Feed  Grains  .T. 

Coal 

General  Cargo  

Steel  Stab 

Containerized  Cargo 

Government  Aid 

I  ^  a  ctiarge  in  dollars  per  passenger  per  lock  

( 4 )  a  charge  in  dollars  per  lock  for  complete  or  partial  transit  of  the  Wetland  Canal  in  either  direction  by 
cargo  vessels,  which  may  be  shared  by  cargo  vessels  in  tandem:. 

(i)  loaded  per  lock  

(ii)  in  ballast;  per  lock 

(b)  FW  partial  transit  of  the  Seaway: 

(1)  between  Montreal  and  Lake  Oiitano,  in  either  direction,  15  percent  per  lock,  of  the  applicatjie  toil.. 

J^  between  Lake  Ontario  and  Lai<e  Erie,  in  either  direction,  (Welland  Canal),  13  percent  per  lock  of  the 
lappllcable  toil.. 
,  .      rtimum  charge  in  dollars  per  vessel  per  lock  transited  for  full  or  partial  transit  of  the  Seaway: 

Pleasure  craft'  

Other  vessels  


Tolls  (Effective  1994) 


Montreal  to  or 

from  Lake  Orv 

tario  (MLO) 


0.11 


10.00 
15.00 


Lake  Ontario 

to  Of  from 

Lake  Erie 

(Welland 

Canal) 


013 


1.10 

0.55 

0.68 

0.55 

0.68 

055 

0.65 

0.55 

2.66 

0.88 

2.41 

0.63 

1.10 

0.55 

0.00 

0.00 

1.18 

•     118 

N'A 

440.00 

N/A 

325  00 

10.00 
15.00 


Includes  Federal  Ta>es  where  applicable. 


4.  Section  402.9  would  be  revised  to 
readjas  follows: 

§402.9    Incentive  tolls. 

(a)  Notwithstanding  anything 
contained  in  this  Tariff,  the  portion  of 
the  composite  toll  related  to  charges  per 
metric  ton  of  cargo  charged  on  new 


business  shall  be  reduced  by  fifty 
percent  for  a  Seaway  transit  beginning 
and  ending  during  the  1994  navigation 
year. 

(b)  The  discount  mentioned  in 
paragraph  (a)  of  this  section  shall  be 


granted  for  the  remainder  of  the 
navigation  season  if: 

(1)  A  vessel  carries,  for  each  transit, 
1 ,000  metric  tons  or  more  of  new 
business  or  a  minimum  of  1.000  cubic 
meters  of  new  business  project  cargo; 
and 
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(2)  A  complete  and  accurate 
application  for  a  new  business  discount 
is  submitted  to  the  Authority  or  the 
Corporation,  on  the  form  provided  by 
the  Authority  or  the  Corporation,  for 
evaluation  and  audit  by  the  Authority  or 
the  Corporation  prior  to  the  beginning  of 
a  Seaway  transit. 

(c)  For  tlie  purposes  of  this  section, 
"new  business"  means  cargo  that  has 
not  moved  through  a  Seaway  lock 
fnjtween  an  origin  and  a  destination  as 
defined  in  this  paragraph  (c)  during  the 
navigation  seasons  of  1991.  1992,  and 
1993  or  cargo  that  has  moved  through  a 
Seaway  lock  in  quantities  representing 
less  than  five  percent  of  the  average  of 
Seaway  traffic  between  an  origin  and  a 
destination  during  the  navigation 
seasons  of  1991. 1992,  and  1993.  For  liie 
purposes  of  this  paragraph  (c).  "origin" 
and  "destination"  mean  the  country  in 
which  the  cargo  is  loaded  or  unloaded, 
but  if  the  cargo  is  unloaded  in  North 
America,  "origin"  and  "destination" 
mean  the  geographic  region  in  which 
the  cargo  is  unloaded,  those  geographic 
regions  being  as  follows: 

(1)  The  Gulf  of  St.  Lawrence  and  St. 
Lambert  Lock: 

(2)  St.  Lambert  Lock  to  Cape  Vincent 
on  the  St.  Lawrence  River,  I^ke  Ontario 
and  the  VVelland  Canal: 

(3)  Lake  Erie,  Lake  Huron,  and 
connecting  waters; 

(4)  Lake  Michigan; 

(5)  Lake  Superior  and  St.  Mark's 
River;  and 

(6)  Ports  elsewhere  in  North  America 
in  regions  not  specifically  described  in 
paragraphs  (c)  (1)  through  (5)  of  this 
section. 

5.  Section  402.11  would  be  revised  to 
read  as  follows: 

§402.11     Volume  discount 

(a)  A  volume  rebate  shall  be  granted 
to  a  shipper  of  downbound  cargo  or  to 
a  receiver  of  upbound  cargo  at  tlie  end 
of  the  1994  navigation  season  after 
payment  of  the  full  toll  specified  in  the 
schedule  under  the  tariff  in  section 
402.8  if  shipments  of  a  particular 
commodity  during  1994  exceed  by  a 
minimum  of  25,000  tons  the  shipper's 
or  receiver's  highest  tonnage  for  that 
particular  commodity  during  1991, 
1992,  or  1993  in  the  Seaway.  Shippers 
will  be  qualified  based  upon  the 
particular  commodity  loaded  at  their 
port  of  origin  and  receivers  will  be 
qualified  based  on  the  particular 
commodity  unloaded  at  their  port  of 
destination.  Shippers  and  receivers 
located  within  the  Seaway  will  be 
qualified  based  on  the  total  of  their 
upbound  and  downbound  shipments  or 
receipts  of  the  particular  commodity. 
Should  a  shipper  or  receiver  of  the  same 


commodity  qualify  for  a  volume  rebate, 
the  rebate  will  be  divided  equally 
between  the  shipper  and  receiver. 

(b)  Volume  rebates  shall  be  granted 
only  with  respect  to  commodities  whose 
shipper  and  receiver  have  shipped  or 
received  the  subject  commodity  in  the 
years  1991,  1992,  and  1993  and  have  not 
been  subject  of  a  merger  or  take-over 
during  1991,  1992, 1993,  or  1994. 

(c)  The  volume  rebate  shall  be  equal 
to  a  50  percent  reduction  of  the  portio;i 
of  the  composite  toll  related  to  charges 
per  metric  ton  of  cargo  paid  for  the 
shipments  that  surpass  the  shippers  or 
receiver's  highest  tonnage  for  that 
confmodity  during  1991.  1992.  or  1903. 
Payment  of  rebates  will  be  made 
directly  to  the  qualified  shipper  or 
receiver. 

(d)  The  Seaway  traffic  history 
describing  the  shipper's  or  receiver's 
tonnage  shall  be  submitted  by  the 
shipper  or  receiver  prior  to  the  end  of 
1994  and  shall  be  subject  to  audit  by  the 
Authority. 

(e)  Cargoes  having  been  the  subject  of 
a  new  business  discount  or  an  alternate 
use  of  bulker  discount  described  in 
section  402.13  of  this  Part  shall  be 
excluded  from  the  statistics  used  for 
calculation  of  volume  rebates. 

6.  Section  402.13  would  be  revised  to 
read  as  follows: 

§402.13    Vessels  engaged  primartly  In  ttie 
bulk  trade. 

Notwitlistanding  anything  contained 
in  this  Tariff,  the  toll  for  steel  slab, 
general,  or  containerized  cargo  for  any 
vessel  documented  under  the  laws  of 
the  United  States  or  registered  in 
Canada  in  accordance  with  the  laws  of 
Canada  that  has  been  engaged  primarily 
in  the  bulk  trade  within  the  St. 
Lawrence  Seaway/Great  Lakes  system 
during  the  three  navigation  seasons 
immediately  preceding  the  appficable 
season  shall,  upon  written  application 
to  the  Authority  or  the  Corporation  prior 
to  the  beginning  of  a  Seaway  transit,  be 
the  toll  charged  for  food  grains  specified 
in  the  schedule  under  the  Tariff  in 
§402.8  of  this  part. 

7.  A  new  §  402.15  would  be  added  to 
read  as  follows: 

§  402.15    Single  season  discounts  or 
rebaXe  for  same  stiipment 

Notwithstanding  anything  in  the 
Tariff,  a  carrier,  shipper,  or  receiver 
shall  obtain  during  a  single  navigation 
season,  with  respect  to  the  same 
shipment,  only  one  of  the  following 
three:  A  new  business  discount,  as 
described  in  §  402.9;  a  bulk  trade 
discount,  as  described  in  §402.13;  or  a 
volume  rebate,  as  described  in  §402.11. 


Is.suod  at  Washington,  DC  on  .\pril  25. 
l')94.  ■ 

Saint  I-awr«!nce  Seaway  Dovclopmynt 
(lorponition. 

Marc  C.  Owen, 

Chit^f  Counsel. 

\VK  Doc.  94-10568  Filfd  5-4-94;  8:45  ami 

BILLING  CODE  4910-61-M 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  540 

(Docket  No.  94-06] 

Financial  Responsibility  Requirements 
for  Nonperformance  of  Transportation 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Proposed  Rule;  Extension  of 
Comment  Period. 

SUMMARY:  By  Notice  of  Proposed 
Rulemaking  published  March  31.  1994 
(59  FR  15149),  as  corrected  by  a 
document  published  April  18,  1994  (59 
FR  18443),  the  Federal  Maritime 
Commission  proposed  to  remove  tlie 
515  million  unearned  passenger  revenue 
("UPR")  ceiling  now  applicable  to 
passenger  vessel  financial  responsibility 
requirements  for  nonperformance  of 
transportation,  because  some  vessel 
operators  now  have  UPRs  significantly 
exceeding  $15  million.  The  Commission 
also  proposed  to  revise  the  current  UPR 
sliding  scale  accordingly — and  to 
require  coverage  of  110  percent  of  UPR 
up  to  $25  million  per  operator,  with 
coverage  of  90  percent  of  UPR  for 
amounts  exceeding  $25  million. 
Comment  was  also  sought  on  an 
alternative  proposal  to  require  coverage 
of  110  percent  of  UPR  up  to  $25  million 
per  operator;  75  percent  of  UPR  between 
$25  million  and  $50  million  per 
operator;  and  50  percent  coverage  for 
LTPR  over  $50  million  per  operator. 
Additionally,  the  Commission  proposed 
to  remove  self-insurance  as  an  option 
for  section  3  coverage  (except  for  state 
or  federal  entities).  Existing  self-insured 
commercial  operations  would  be 
provided  one  year  following  the 
effective  date  of  any  final  rule  in  this 
matter  to  obtain  other  evidence  of 
financial  responsibility.  These  changes 
are  deemed  necessary  to  ensure  that 
cruise  passengers  are  adequately 
protected  in  the  event  of 
nonperformance  of  transportation.  The 
Delta  Queen  Steamboat  Co.  now  has 
requested  a  ninety  day  extension  of  the 
comment  period  and  the  International 
Council  of  Cruise  Lines  has  requested 
that  the  comment  period  be  extended  to 
June.  15,  1994.  The  Commission  has 
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detjermined  to  extend  the  comment 
peifod  to  June  10.  1994. 

OAtfS:  Comments  due  on  or  bt'fore  June 
10.  1994. 

ADDRESSES:  Send  comments  (original 
and  20  copies)  to:  Jostiph  C  Polking. 
Seiiretary.  Federal  Maritime 
Co^imission.  800  North  Capitol  St.. 
N\V..  Washington,  DC  20573.  (202)  523- 
'57:15. 

fOn  FURTHER  INFORMATION  CONTACT: 
Brj'ant  L.  VanBrakle.  Director,  Bureau  of 
Tariffs.  Certification  and  Licensing. 
Fecjeral  Maritime  Commission,  800 
Nojth  Capitol  St..  NW..  Washington.  DC 
20373. (202)  523-5796. 

Bv  theCommi.'sion. 
Ronald  D.  Murphy. 
/■As.sM/onf  Secretary. 

IFrIDoc.  9-1-10742  Fili-d  5-»-9-5;  8:45  am] 
B!LU^K:  CODE  67JO-01-M 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1,  73  and  76 

[MM  Docket  No.  94-34,  FCC  94-103] 

Notice  of  Inquiry  Regarding  Broadcast 
and  Cable  Television  EEO  Rules  and 
Policies 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  notice  of  inquiry. 

SUMMARY:  This  Notice  of  Inquiry  in  MM 
Docket  No.  94-34  seeks  comment  on  the 
Commission's  current  equal 
employment  opportunity  (EEO)  rules 
and,  policies,  and  proposals  for  changes 
in  promoting  equality  of  employment 
opportunity  and  promotion  opportunity 
in  the  cable,  broadcast,  and  other 
telecommunications  industries.  This 
proceeding  is  initiated  in  order  to  assist 
the  Commission  in  complying  with 
section  22(g)  of  the  Cable  Television 
Consumer  Protection  and  Competition 
Actiof  1992.  which  requires  the 
ConSmission  to  file  a  report  to  Congress 
on  the  effectiveness  of  its  EEO  policies. 
DATES:  Initial  comments  due  May  23. 
1994;  reply  comments  due  June  7,  1994. 
ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hope  G.  Cooper.  Mass  Media  Bureau. 
Enforcement  Division.  (202)  632-7069. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
s>'nopsis  of  the  Notice  of  Inquirv  in  MM 
Docket  No.  94-34.  FCC  94-103.'adopted 
April  20. 1994.  and  released  April  21, 
1994.  The  complete  text  of  this  Notice 
of  Inquiry  is  available  for  inspection  and 
copy  ng  during  normal  business  hours 


in  the  FCC  Reference  Center  (room  239). 
19919  M  Street.  NW.,  Washington.  DC. 
and  may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service,  at 
(202)  857-3800.  2100  M  Street.  NW.. 
suite  140.  Washington.  DC  20037. 

Synopsis  of  Notice  of  Inquiry 

1.  To  assist  the  Commission  in 
implementing  section  22(g)  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992,  which 
requires  the  Commission  to  file  a  report 
to  Congress  on  the  effectiveness  of  its 
EEO  policies,  the  Commission  adopted 
a  notice  of  inquiry.  This  notice  of 
inquir>'  outlines  the  Commission's 
broadcast  and  cable  EEO  ruies,  policies 
and  procedures;  suggests  proposals  for 
changes  to  these  rules;  and  invites 
comments  on  ways  that  the  Commission 
can  more  efficiently  enforce  these  rules. 
To  focus  the  comments  the  Commission 
has  set  forth  a  number  of  areas  where 
changes  might  be  considered. 

2.  The  Commission  asks  how  its  EEO 
policies  can  reflect  the  concerns  of 
broadcasters  who  indicate  difficulties  in 
meeting  EEO  requirements  due  to  their 
location  in  small  markets.  The 
Commission  seeks  information 
concerning  how  "small  market 
broadcasters"  should  be  defined  and 
what  process  should  be  implemented  to 
identify  such  broadcasters. 

3.  The  Commission  asks  if  there  is  a 
way  to  decrease  any  administrative 
burdens  placed  on  broadcasters  by  the 
Commission  without  decreasing  the 
effectiveness  of  the  Commission's 
broadcast  EEO  enforcement.  The 
Commission's  primary  focus  is  on  full- 
tim.e  hires  and  employment.  The 
Commission  seeks  comment  as  to 
whether  the  requirement  for  efforts 
documentation  of  part-time  hires  should 
be  eliminated  for  all  broadcasters.  The 
Commission  seeks  comment  as  to 
whetlier  its  inquiry  letters  should  be 
revised  to  request  information  for  the 
entire  licen.se  term  or  for  some  other 
period  to  tinje  instead  of  the  three  years 
of  information  that  is  presently  asked 
for.  It  also  seeks  comment  as  to  whether 
to  supplement  its  renewal  inquiry 
procedures  by  conducting  on-site 
audits.  The  Commission  seeks  comment 
on  possible  revisions  to  the  Broadcast 
Renewal  Application  which  presendy 
asks  for  examples  of  recruitment  .sources 
contacted,  the  number  of  female  and 
minority  referrals  received  from 
recruitment  sourc^es  and  the  number  of 
overall  as  well  as  upper-level  hires 
occurring  during  the  12-month  period 
prior  to  filing  the  application.  These 
revisions  include  requesting 
information  for  only  full-time  hires. 


requesting  that  the  information  required 
by  the  form  be  divided  by  full  and  part- 
time  hires  and  requesting  more  detailed 
recruitment  and  hiring  information.  The 
Commission  also  requests  comment  on 
revising  the  Broadcast  Station  Annual 
Employment  Report  to  request 
information  be  collected  for  the  same  15 
job  categories  as  is  now  required  for 
cable  operators  and  multichannel  video 
programming  distributors  (MVPDs). 

4.  The  Commission  requests  commeiU 
as  to  whether  broadcasters  should  be 
required  to  encourage  minority  and 
female  entrepreneurs  to  conduct 
business  with  all  parts  of  their  operation 
given  that  the  Commission  already 
requires  cable  operators  and  MVPDs  to 
do  so.  Given  that  the  Commission  now 
gives  credit  to  broadcasters  and  cable 
operators  for  using  m.inorily/femalc 
sources  and/or  obtaining  minority/ 
female  referrals  with  other  licensees  and 
cable  operators,  respectively,  the 
Commission  seeks  comment  as  to  what 
it  can  do  to  encourage  joint  ret;ruitm.ent 
efforts  by  licensees  and  joint 
recniitment  efforts  by  licensees  and 
joint  recruitment  efforts  by  cable 
operators. 

5.  The  Commission  asks  if  its 
broadcast  and  cable  EEO  enforcement  is 
adequate  regarding  the  promotion  and 
retention  of  minority  and  female 
employees  and,  if  not,  to  what  extent 
should  changes  be  made. 

6.  The  Commission  asks  if  there  is  a 
way  to  decrease  any  administrative 
burdens  placed  on  a  cable  operators  by 
the  Commission  without  decreasing  the 
effectiveness  of  the  Commission's  cable 
EEO  enforcement.  It  asks  for  comment 
on  the  job  title  information  and 
information  regarding  15  job  categories 
required  in  tlie  Cable  Television  Annual 
Employment  Reports.  It  also  seeks 
comment  on  whether  it  should  require 
cable  operators  to  maintain  certain  types 
of  records  about  their  recruitnumt  efforts 
for  a  specified  period  of  time.  It  seeks 
comment  on  its  present  method  for 
selection  cable  audit  locations.  This 
method  is  to  .select  a  region  of  th.e 
country  based  on  such  factors  as  tlie 
concentration  of  minorities  in  the 
available  labor  force  and  the  number  of 
employment  units  in  the  area  and  then 
review  Cable  Television  Annual 
Employment  Reports  of  units  in  that 
area  that  fall  below  the  processing 
guidelines  and/or  have  employment 
discrepancies.  The  Commission  also 
seeks  comment  on  whether  the  remedies 
and  sanctions  available  to  redress 
violations  of  the  cable  EEO  rules,  which 
include  admonishment,  reporting 
conditions,  forfeitures  and  suspension 
of  the  cable  antenna  real  service  license, 
are  adequate.  If  not,  the  Commission 
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asks  what  other  remedies  and  sanctions 
Congress  might  provide  in  order  to 
enforce  the  cable  EEO  ndes,  particul.irly 
with  respect  to  furthering  the 
congressional  goal  of  increased 
opportunities  for  minorities  and  women 
in  managerial  positions. 

7.  The  Commission  seijks  comment  as 
to  how  it  can  better  enable  cable 
operators  and  MVTDs  to  meet  their  EEO 
goals  and  as  to  how  it  can  better  inform 
cable  operators,  MVPDs  and  the  public 
about  their  EEO  obligations. 

8.  The  Commission  seeks  comment  on 
all  of  the  foregoing  as  well  as  the 
appropriate  application  and 
enforcement  of  its  EEO  policies  in 
connection  with  new  and  Emerging 
communication  technologies. 

Administrative  Matters 

Ex  Parte:  This  is  a  non-restricted 
proceeding  subject  to  47  CFR 
§  1.1206(b)(2). 

Comments.  Interested  parties  may  file 
comments  on  or  before  May  23,  1994, 
and  reply  comments  on  or  before  June 
7, 1994. 

List  of  Subjects 

47  CFR  Part  1 

Non- restricted  proceedings.  Radio. 

47  CFR  Part  73 

Television  and  radio  broadcasting. 
Equal  employment  opportunity. 
Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  76 

Equal  employment  opportunity, 
Reporting  and  recordkeeping 
requirements. 

Federal  Cummunication3  Commission. 
William  F.  Caion, 

Acting  Sccretari'. 

|FR  D(x:.  94-10792  Filed  5-4-94;  8:45  am] 

BtLLIMj  CODE  671 2-01 -M 

47  CFR  Part  73 

[MM  Docket  No.  93-214,  RM-6287,  RM- 
8350] 

Radio  Broadcasting  Services; 
Ocracoke,  Edenton,  Columbia,  Pine 
Knoll  Shores,  NC 

agency:  Federal  Coramunications 

Commission. 

ACTION:  Proposed  nde,  dismissal  of. 

SUMMARY:  The  Commission  denies  the 
petition  for  rulemaking  filed  by 
Ocracoke  Broadcasters  requesting  the 
substitution  of  Channel  224C1  for 
Channel  225A  at  Ocracoke,  NC,  aiid  the 
modification  of  its  construction  permit 


for  a  new  Class  A  station  to  specify 
operation  on  the  higher  class  channel. 
See  59  PR  40401.  July  28.  1993.  The 
Commission  found  that  llie  proposed 
site  would  not  permit  compliance  with 
Section  73.315  of  the  Commission's 
Rules  regarding  70  dBu  city-grpde 
coverage.  The  Commission  also  denies 
the  counterproposal  filed  by  LawTence 
F.  and  Margaret  A.  Loesch  to  substitute 
Channel  273C1  for  Channel  273C2  at 
Edenton,  NC,  reallut  Channel  273C1  to 
Columbia,  NC,  substitute  Channel  224A 
for  unoccupied  but  applied- for  Channel 
272A  at  Fine  Knoll  Shores,  NC,  and 
modify  Station  WERX-FM's  license  to 
specify  Columbia  as  its  community  of 
license.  The  Commission  found  that  that 
proposed  transmitter  site  is  located  in  a 
swamp  and  no  showing  that  a  suitable 
transmitter  site  exists  was  provided. 
With  this  action,  this  proceeding  is 
terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-214. 
adopted  April  14,  1994,  and  released 
May  2.  1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
bu.siness  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NVV, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Comimission's  copy  contractor. 
International  Transcription  Services, 
Lnc.  (202)  857-3800,  2100  M  Street, 
N\V.,  Suite  140,  Washington,  DC  20037. 

Federal  Communications  Commission. 

Victoria  M.  McCauley, 

Acting  Chief.  Allocations  Branch.  Policy  and 

Rulas  Division,  Mass  Media  Bureau. 

IFR  Doc.  94-10791  Filed  5-4-94;  8.45  am] 

BILUNG  CODE  8712-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Denial  of  Petition  for  Rulemaking 
Federal  Motor  Vehicle  Safety  Standard 
No.  105 

AGENCY:  National  Highway  Traffic 
Sa-^ity  Administration  (NHTSA),  DOT. 
ACTION:  Denial  of  petition  for 
rulemaki.ng. 

SUMMARY:  This  notice  denies  a  petition 
for  rulemaking  by  Volkswagen  of 
America,  Inc.  (\'\V)  to  amend  Standard 
No.  105  by  reducing  the  required  height 


for  lettering  on  antilock  brake  failure 
indicator  lights.  VW  wants  the 
reduction  to  facilitate  its  efforts  to 
develop  a  single  indicator  light  design 
that  complies  with  both  U.S.  and 
Canadian  requirements.  Standard  105 
provides  that  if  a  separate  indicator  light 
is  provided  for  antilock  brake  faihire, 
the  indicator  must  bear  one  of  the 
following:  "Antilock,"  "Anti-lock"  or 
"ABS."  Canada  requires  use  of  the  ISO 
brake  failure  symbol.  VW's  single  design 
would  consist  of  the  letters  "ABS" 
placed  inside  the  ISO  symbol.  A  letter 
size  reduction  would  enable  VW  to 
avoid  having  to  use  what  it  regards  as 
an  overly  large  ISO  symbol. 

NHTSA  is  denying  this  petition  for 
two  reasons.  First,  NHTSA  believes  that 
reducing  the  minimum  letter  height 
would  make  it  impossible  for  many 
drivers,  particularly  elderly  ones,  to 
read  the  words  and  thus  discern  when 
there  is  a  brake  system  failure.  Second, 
the  agency  is  not  convinced  that  the 
international  symbol,  by  itself,  is 
sufficiently  recognizable  to  be 
understood  as  an  indication  of  brake 
failure  by  persons  unfamiliar  with  that 
symbol. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  Cook,  Office  of  Vehicle  Safety 
Standards,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington.  DC  20590. 
(202)  366-4803. 

SUPPLEMENTARY  INFORMATION:  Federal 
Motor  Vehicle  Safety  Standcirds 
(FMVSS)  101  and  105,  promulgated  in 
1978  and  1976,  respectively,  establish 
requirements  for  vehicle  panel  displays, 
including  indicators  warning  of  brake 
failure.  The  two  FMVSS's  prescribe  the 
wording  of  the  failure  warning  displays, 
as  well  as  their  dimensions  and  colors. 

S5.3.5(a)  of  FMVSS  105  (Hydraulic 
Brake  Systems)  requires  that  each 
indicator  lamp  shall  have  letters  which 
are  not  less  than  Va-inch  high,  and 
which  must  be  visible  and  legible  to  a 
vehicle's  driver  in  daylight.  In  the  case 
of  brake  warning  displays,  FMVSS  105 
prescribes  that  the  word  "Brake"  be 
used.  (S5. 3. 5(c)(1)).  If  a  separate 
indicator  lamp  is  provided  for  an  anti- 
lock  brake  system  (ABS),  the  word 
"Antilock,"  "Anti-lock"  or  the 
abbreviation  "ABS"  must  be  used 
(S5. 3.5(c)(1)(C)).  Table  2  of  FMVSS  101 
(Controls  and  Displays),  echoes  FMVSS 
105,  pennitling  use  of  the  words 
"antilock,"  "anti-lock"  or  "ABS." 

On  July  6,  1993,  Volkswagen  of 
America,  Inc.  (VW)  petitioned  the 
agency  to  modify  FMVSS  105  to  require 
the  letters  in  the  word  or  acronym  on 
the  ABS  warning  indicator  to  have  a 
minimum  height  of  2.4  mm  C'li-inch) 
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in;  i  ead  of  the  current  Vs  inch  (3.2  mm). 
V\  y  apparently  desires  the  reduction  to 
fa(  ilitate  its  elforts  to  develop  a  single 
da  ;hboard  indicator  light  design  that 
CO  ^iplies  with  both  U.S.  and  Canadian 
re(|iiirements.  VW  stated  that  Transport 
Capiada  had  amended  Ginadian  Motor 
Vtjhicle  Safety  Standard  (CMVSS)  101  to 
rec  jiire  use  of  the  ISO  symbol  for  brake 
fai  lire.  CMVSS  IQl  requires  the  ISO 
sy]iibol  to  be  at  least  VB-inch  high.  The 
an  (indment  to  CNWSS  101  becomes 
effective  on  September  1.  1994. 

/  VV's  single  design  would  consist  of 
lh(  letters  "ABS"  placeti  inside  the  ISO 
sy;  I  bol.  V\V  wants  the  letter  size 
re<  iction  in  order  to  avoid  having  to 
us  >  what  it  regards  as  an  overly  large 
IS(]  symbol.  It  states  that  in  order  to  put 
thd  currently  required  Vs-inch  high 
ietors  inside  the  ISO  symbol,  the  latter 
w(  uld  have  to  be  10.18  mm  (^'s  inch). 
V\  I  states  that  such  a  size  would  be 
thiee  times  larger  than  required  for  all 
otl  (!r  warning  indicators.  1ji  the 
alt  jmative.  a  manufacturer  would  need 
tvv  i  different  designs:  One  for 
installation  in  vehicles  sold  in  Canada. 
anJone  fur  installation  in  vehicles  sold 
in  iie  United  States. 

'  qW  requested  the  agency  to  reduce 
tha  required  minimum  dimensions  for 
",'\jBS."  when  used  inside  the  ISO  brake 
failure  s>'mbol.  from  3.2  nmi  (Va-inch) 
high  to  2.4  mm  ( '/32-inch)  high.  It 
admitted  that  letters  inside  the  symbol 
wduld  be  "extremely  small."  V\V 
suggested  that  an  ISO  symbol  7  mm  (v*- 
inch)  high  could  accommodate  letters 
2.2  mm  (0.0866  inches)  high.  V\V  did 
no  state  how  much  larger  the  ISO 
symbol  would  have  to  be  to  include 
letters  2.4  mm  high,  as  requested  in  its 
petition. 

The  agency  has  addressed  the  issue  of 
the  ISO  symbol  previously.  For 
instance,  in  a  supplemental  notice  of 
proposed  rulemaking  (SNPRM)  for 
proposed  Standard  No.  135.  which 
provides  for  harmonization  of 
intpmational  standards  for  passengercar 
hydraulic  brake  systems  (see  56  FR 
30^28.  July  3.  1991).  the  agency  stated 
thart  it  had  denied  several  petitions  for 
incpasequential  noncompliance  based 
on  Ithe  use  of  ISO  symbols  in  place  of 
wofds  or  symbols  required  by  Standard 
No,  101.  In  those  cases,  the  agency 
staled  in  the  SNPRM.  it  had  believed  the 
meianing  of  the  ISO  symbols  would  be 
unclear  or  ambiguous  to  drivers. 

Additionally,  the  agency  conducted  a 
rulemaking  proceeding  between  1982 
and  1987  in  which  the  agency  amended 
Standard  No.  101  by  permitting  various 
words  and  symbols  to  be  used,  while 
rejecting  others.  In  a  NPRM  (47  FR 
49994.  November  4,  1982).  the  agency 
discussed  allowing  the  ISO  symbol  for 


brake  failure,  and  sought  comment.  It 
noted  tliat  the  syinbol  for  brakes  was  of 
"particular  safely  importance"  to 
drivers,  and  stated  the  agency's  concern 
that  "the  symbol  may  not  be 
immediately  recognizable."  Two  years 
later,  in  a  final  rule  (49  FR  30191.  July 
27,  1984),  the  agency  expressed  its 
concern  that  "too  many  symbols,  or 
symbols  that  are  not  easily  recognizable, 
are  not  in  the  public's  or  industry's 
interest."  The  agency  delayed  a  decision 
on  brake  failure  warning  indicators  in 
that  final  rule,  addressing  them  instead 
in  another  final  rule  issued  a  year  later 
(50  FR  23426.  June  4,  1985).  The  agency 
rejected  use  of  the  ISO  symbol  in  the 
1985  rule  based  on  a  study  published  by 
the  Society  of  Automotive  Engineers 
(S,\E).  That  study  found  the  percentage 
recognition  or  understanding  of  the  ISO 
brake  symbol  among  a  survey  sample  of 
people  unfamiliar  with  that  syinbol  to 
be  ver)'  low  (i.e..  about  one-quarter  of 
the  survey  sample).  By  comparison.  87 
percent  of  the  survey  sample  recognized 
the  meaning  of  the  word  "brake"  when 
it  was  illuminated.  In  addition,  a 
comment  from  General  Motors  stated 
that  the  ISO  was  adopting  new  symbols 
by  consensus  and  without  resort  to  its 
prior  practice  of  extensive  international 
testing  as  to  the  symbol's  recognizability 
and  suitability.  In  a  final  rule  published 
on  May  28,  1987  (52  FR  19872),  the 
agency  dechned  to  adopt  the  ISO 
symbol  as  an  alternative  to  the  words 
"Antilock"  or  "ABS",  once  again  citing 
the  SAE  study  discussed  above.  In  all  of 
the  above  final  rules,  the  agency 
discussed  the  desirability  of  increased 
harmonization  of  symbols  and  words  as 
a  way  to  eliminate  language  barriers  and 
decrease  manufacturer  costs.  However, 
notwithstanding  its  general  wish  to 
increase  harmonization,  NHTSA  has 
consistently  deemed  it  prudent  to  reject 
symbols  and  words  that  could  have  a 
negative  safety  impact,  whether  in  the 
short  run  during  a  transitional  period  of 
familiarization  or  in  the  long  run. 

In  its  petition,  V\V  stated  it  was  not 
aware  of  any  definitive  studies  showing 
the  need  for  a  Vn-inch  minimum  height 
requirement  for  lettering  on  indicator 
lamps.  V\V  maintained  that  the  slightly 
smaller  letters  it  requested  in  its 
petition,  combined  with  the  slightly 
lorger  ISO  symbol,  would  be  sufficient 
to  convey  the  intended  meaning  (i.e., 
brake  failure)  to  the  driver  of  a  vehicle. 

V\V  points  to  FMVSS  208  (Occupant 
Crash  Protection),  S4.5.1,  which 
requires  occupant  crash  protection 
maintenance  schedules  to  be 
permanently  affixed  on  a  label  inside 
the  vehicle,  as  permitting  letters  of  V32- 
inch  high.  Vaz-inch  (or  2.4  mm)  is 
insignificantly  larger  than  the  2.2  mm 


letter  height  that  V\V  says  would  fit 
inside  the  7  mm  ISO  symbol. 

NHTSA  disagrees  with  VVV's 
statement  that  decreasing  the  minimum 
letter  height  would  have  no  effect  on  a 
driver's  ability  to  imderstand  the 
warning  indicator.  Contrary  to  VVV's 
assertion  that  there  is  no  definitive 
study  showing  the  need  for  a  Ve-inch 
minimum  height  requirement.  NHTSA 
research  report.  "Specification  of 
Control  Illumination  Limits"  (DOT-HS- 
4-008G4.  1974)  found  that  instrument- 
panel  labels  consisting  of  .09  inch 
letters  (2.3  mm.  or  0.1  mm  smaller  than 
that  requested  by  WV)  could  not  be  read 
by  older  drivers,  regardless  of  letter 
brightness  or  background  contrast.  V\V 
has  provided  no  data  supporting  its 
contention  that  a  letter  height  of  2.4  mm 
would  be  readable  by  all  drivers, 
including  older  drivers. 

The  agency  also  takes  issue  with  the 
comparison  of  the  letter  height 
requirements  of  FMVSS  105  and  those 
of  FMVSS  208.  The  words  required 
under  FMVSS  105  warn  of  an 
impending  or  actual  failure  in  the  brake 
system  of  the  vehicle.  The  indicator 
light  in  this  situation  must  be  seen  and 
understood  by  all  drivers  in  all  Ughting 
conditions  as  quickly  as  possible.  In  an 
emergency  situation  involving  brake 
failure,  the  agency  believes  that  it  would 
be  the  word,  "antilock"  or  the  letters 
"ABS"  that  would  convey  the  desired 
message.  If  the  minimum  height  of  the 
letters  were  reduced  to  the  point  of 
illegibility,  the  successful 
communication  of  the  message  would 
rest  solely  on  the  accompanying  ISO 
symbol.  NHTSA  believes  that  the 
symbol  would  not  be  adequate  by  itself 
to  alert  many  drivers  to  the  occurrence 
of  brake  failure. 

The  wording  required  by  FMVSS  208 
is  a  standard  and  permanent  notice  of 
maintenance.  It  is  a  reminder  to  the 
vehicle  owner  when  to  have  the 
occupant  crash  protection  system 
serviced.  It  need  not  be  seen  and 
immediately  understood,  as  with  a 
warning  indicator.  The  two 
requirements  are  obviously  for  differpnt 
purposes  and  to  be  read  at  different 
times.  Therefore,  they  need  not  have 
identical  letter  height  requirements. 

NHTSA  has  no  objection  to  use  of  the 
ISO  symbol,  per  se.  However,  the  ISO 
symbol  may  only  be  used  as  an  addition 
to  the  words  or  acronym  required  by 
FMVSS's  101  and  105  and  not  as  a 
substitute.  VW  may,  if  it  so  chooses, 
meet  the  requirements  of  FMVSS  105  by 
including  "ABS"  inside  the  ISO  symbol 
for  brake  failure,  provided  that  the 
letters  "ABS"  are  Vs-inch  in  height. 
Alternatively,  it  may  place  the  word 
"antilock"  or  letters  "ABS".  in 
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compliance  with  the  requirements  of 
FMVSS's  101  and  105.  next  to  a  VH-inch 
ISO  symbol  brake  failure  indicator  Both 
options  would  meet  the  requirements  of 
CMVSS  101  and  tho  FMVSS's  101  and 
105.  obviating  the  need  for  VW  to  install 
different  components  in  vehicles  sold  in 
the  U.S.  or  Canada. 

Based  on  the  foregoing,  NHTSA 
concludes  that  there  is  no  reasonable 
possibility  that  the  requested 
amendment  would  be  is«;ued  at  the 
conclusion  of  a  rulemaking  proceeding 
and  therefore  denies  VVV's  petition. 

Authority:  15  V.S.C.  1410a.  delegation  »>{ 
authority  at  49  CFR  1.50  and  501.8. 

Issued  on:  May  2.  1094. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
|FR  Dfx;.  94-10862  Filed  5-4-94;  8.45  amj 
BILLING  COD€.  4910-59-P 


49  CFR  Part  580 

pocket  No.  92-20;  Notice  3] 

Petition  for  Rulemaking;  American  Car 
Rental  Association 

agency:  National  Highwav  Traific 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Denial  of  petition  for 
rulemaking. 

SUMMARY:  This  notice  denies  a  petition 
filed  by  the  American  Car  Rental 
Association,  requesting  that  the 
National  Highway  Traffic  Safety 
Administration  amend  its  regulation 
concerning  odometer  disclosure 
requirements  to  accommodate  the  needs 
of  car  rental  companies  purchasing 
fleets  of  new  vehicles.  The  petition  is 
denied,  because  the  agency  concludes 
that  its  authority  to  grant  relief  extends 
only  to  vehicles  for  which  the  odometer 
reading  is  not  relied  upon  as  an 
indicator  of  mileage  or  condition. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Donaldson,  Attorney  Adviser,  Office  of 
the  Chief  Counsel.  NHTSA,  400  Seventh 
Street.  S  \V.,  Washington,  D.C.  20590; 
(202) 36R-1834. 

SUPPLEMENTARY  INFORMATION: 

Background 

Title  IV  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  (15 
U.S.C.  1981-1991)  ("the  Act")  sets  forth 
certain  requirements  concerning 
odometers  in  motor  vehicles.  Among 
other  things,  the  Act  prohibits 
disconnecting,  resetting,  or  altering 
motor  vehicle  odometers  and  requires 
the  execution  of  an  odometer  disclosure 
statement  incident  to  the  transfer  of 
ownership  of  a  motor  vehicle.  The  Ad 
also  subjects  violators  to  civil  and 


criminal  penalties,  and  provides  for 
Federal  injunction.  State  enforcement, 
and  a  private  right  of  civil  action.  The 
provisions  requiring  odometer 
disclosure  statements  on  titles  were 
added  by  the  Truth  in  Mileage  Act  of 
1986  (Pub.  L.  93-579),  and  reflect 
Congress'  intent  to  address  the  growing 
national  problem  of  odometer  tampering 
in  motor  vehicles. 

Section  408  of  the  Act  (15  U.S.C. 
1988)  directs  the  Secretary  of 
Transportation  to  promulgate  rules 
governing  the  making  of  odometer 
disclosure  statements.  In  accordance 
with  that  mandate,  NHTSA  published  a 
logulation  (49  CFR  part  580)  which 
requires,  in  connection  with  the  transfer 
of  ownership  of  a  motor  vehicle,  that 
each  transferor  must  disclose  the 
mileage  to  tho  transferee  in  writing  on 
the  title  (or  in  some  cases  on  the 
document  being  used  to  reassign  the 
title).  The  regulation  details  the 
minimum  contents  of  the  disclosure, 
requires  the  disclosure  to  be  signed  by 
both  the  transferor  and  the  transferee, 
and  provides  that  no  person  shall  sign 
an  odometer  disclosure  statement  as 
both  the  transfe.'or  and  transferee  in  the 
s.ime  transaction,  except  in  limited 
situations  (described  below). 

The  regulation  allows  a  number  of 
e.xemptions  of  relevance  to  the  instant 
petition.  Section  580.6(b)  provides  that 
■  la]  transferor  of  a  new  vehicle  prior  to 
its  first  transfer  for  purposes  other  than 
resale  need  not  disclose  the  vehicle's 
odometer  mileage."  In  practice,  this 
provision  exempts  a  motor  vehicle 
manufacturer  from  the  odometer 
disclosure  requirement  with  respect  to  a 
vehicle  transferred  to  a  dealer  for 
purposes  of  resale  as  a  new  vehicle. 
Section  580.5(h),  which  prohibits  a 
person  from  signing  an  odometer 
disclosure  statement  as  both  transferor 
and  transferee,  allows  an  exemption  in 
situations  where  the  exercise  of  a  power 
of  attorney  is  authorized  under 
§§  580.13  or  580.14.  The  power  of 
attorney  allows  a  transferee  to  make  an 
odometer  disclosure  on  behalf  of  his 
transferor  only  in  cases  where  the 
transferor's  title  is  held  by  a  lienholder 
or  where  the  transferor  to  whom  the  title 
was  issued  by  the  State  has  lost  his  title 
and  the  transferee  obtains  a  duplicate 
title  on  behalf  of  the  transferor. 

The  Petition 

The  American  Car  Rental  Association 
(ACRA)  filed  a  petition  dated  November 
20,  1993,  seeking  an  amendment  to 
NHTSA 's  regulation,  under  which  its 
member  car  rental  companies  would  btj 
relieved  of  certain  odometer  disclosure 
requirements  when  purchasing  new 
vehicles.  ACRA  describes  a  process, 


referred  to  as  "drop-shipment,"  by 
which  many  nationwide  car  rental 
companies  purchase  fleets.  According  to 
ACRA.,  the  companies  receive  vehicle 
deliveries  directly  from  the 
manufacturers  but,  due  to  franchising 
agreements  between  manufacturers  and 
dealers,  the  purchase  must  be  handled 
through  a  dealer.  In  some  cases,  the 
manufacturer  ships  both  the  vehicles 
and  the  title  documents  directlv  to  the 
car  rental  company,  while  in  other 
cases,  it  ships  the  vehicles  to  the  car 
rental.company  and  the  ovNTiersbip 
documents  to  the  dealer.  In  either  of 
these  cases,  ACRA  asserts,  car  rental 
companies  experience  significant 
logistical  problems  in  complying  with 
the  odometer  disclosure  regulations, 
because  they  must  secure  odometer 
disclosure  statements  from  dealers  that 
never  take  possession  of  the  vehicles  or. 
in  some  cases,  the  title  documents. 

ACRA  explains  that  the  required 
cdometer  disclosure  is  currently 
accomplished  through  the  grant  of  a 
powtr-of-attorney  from  the  dealer  to  a 
third  party  (not  related  to  the  limited 
power  of  attorney  between  tran.=:feror 
and  transferee  authorized  under 
§§580.13  and  580.14).  The  third  party 
certifies  the  vehicle's  odometer  reading 
on  behalf  of  the  dealer,  conveys  the 
manufacturer's  certificate  of  origin 
(MCO),  and  performs  other  ser\ices 
incidental  to  titling  and  registering  the 
vehicle.  ACRA  acknowledges  that  this 
system  works,  but  claims  that  it  imposes 
a  significant  cost  on  the  car  rental 
industry,  because  the  dealers  pass  on 
the  costs  associated  with  third  party 
services  to  the  car  rental  companies. 
ACRA  e.stimates  the  cost  to  the  average 
nationwide  car  rental  company  to  be  in 
the  tens  of  thousands  of  dollars  per  year, 
and  asserts  that  the  process  delays  the 
introduction  of  vehicles  into  a  car  rental 
r.eet  without  a  legitimate  law 
enforcement  purpose,  given  the 
extremely  low  mileage  on  these  new 
vehicles. 

In  early  1993,  following  informal 
discussions  with  NHTSA,  ACRA 
submitted  a  written  request  for  a  legal 
interpretation  of  a  proposal  to  list  both 
the  dealer  and  the  car  rental  company 
as  joint  transferees  on  a  vehicle's  MCO. 
ACRA  sought  assurances  that,  under 
this  arrangement,  it  would  be 
permissible  for  only  one  of  these  entities 
to  sign  the  odometer  disclosure 
statement  as  transferee  in  the  initial 
transfer  and  as  transferor  in  a 
subsequent  transaction.  It  was  ACRA's 
hope  that  this  procedure  would  alleviate 
the  burdens  associated  with  the  use  of 
third  party  agents.  NHTSA  confirmed 
that  only  one  of  several  listed 
transferors  or  transferees  need  execute 
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an  odometer  disclosure  statement  in  the 
course  of  a  vehicle  transfer.  However. 
NHTSA  also  noted  that,  in  this  case,  the 
Ipting  of  joint  transferees  on  the  MCO 
would  defeat  the  vehicle  manufacturer's 
exemption  from  the  odometer  disclosure 
noquirements  (under  Section  580.6(b)). 
as  one  of  the  listed  transferees  would  be 
using  the  vehicle  for  purposes  other 
than  resale.  It  is  ACRA's  position  that 
vehicle  manufacturers  would  be 
unwrilling  to  undertake  the  burden  of 
executing  odometer  disclosure 
statements,  and  it  now  seeks  other 
avenues  of  relief. 

ACRA  proposes  three  alternative 
regulatory  approaches  to  alleviate  the 
burden  imposed  on  the  car  rental 
industry.  First,  it  proposes  to  exempt 
the  transferor  of  a  new  vehicle  that  is 
dropped-shipped  to  a  car  rental 
company  from  the  requirement  to  make 
an  odometer  disclosure.  It  would 
accomplish  this  by  adding  a  definition 
of  "new  vehicle"  to  §  580.3  ("any 
viehicle  driven  no  more  than  the  limited 
use  necessary  in  moving  or  road  testing 
a  vehicle  prior  to  delivery  by  a 
manufacturer  and/or  a  dealer")  and  a 
njgw  exemption  to  §  580.6  ("a  transferor 
oFnevv  vehicle  to  a  business  engaged  in 
llip  leasing  of  automobiles  for  a  period 
oHthirty  (30)  days  or  less  need  not 
disclose  the  vehicle's  odometer 
niiileage").  Under  this  approach,  with 
the  dealer  and  the  car  rental  firm  listed 
a  tj joint  transferees  on  the  MCO.  the  car 
rental  firm  would  make  any  required 
odometer  disclosure  without  involving 
the  dealer. 

Alternatively,  ACRA  proposes  to 
extend  the  circumstances  under  which 
a  transferor  could  give  its  transferee 
power  of  attorney  to  make  the  odometer 
disclosure  ordinarily  required  of  the 
transferor.  ACRA  would  also  extend  the 
power  of  attorney  from  the  transferee  to 
the  transferor.  To  accomplish  this 
objective,  ACRA  proposes  to  amend 
§580.13  as  follows: 


(a)  If  the  transferor's  title  is  physically  held 
by  a  lienholder.  or  if  the  transferor  transfers 
the  title  of  a  new  vehicle  to  a  transferee 
engaged  in  the  business  of  leasing  new 
vehicles  for  a  period  of  thirty  (30)  days  or 
less,  or  if  the  transferor  to  whom  the  title  was 
issued  by  the  State  has  lost  his  title  and  the 
transferee  obtains  a  duplicate  title  on  behalf 
of  the  transferor,  and  if  otherwise  permitted 
by  State  law,  the  transferor  may  give  a  power 
of  attorney  to  his  transferee,  or  the  transferee 
may  give  a  power  of  attorney  to  his 
transferor,  for  the  purjxjse  of  mileage 
disclosure  only.  The  power  •  *  *. 

As  a  final  option.  ACRA  proposes  to 
exempt  the  initial  transfer  on  all  fieet 
purchases  of  new  vehicles  from  the 
odometer  disclosure  requirements.  To 
injplement  this  approach,  ACRA 


suggests  including  the  definition  of 
"new  vehicle"  set  forth  in  the  first 
suggested  approach,  and  adding  a 
definition  of  "fleet  purchases"  ("the 
annual  aggregate  transfer  of  new 
vehicles  in  quantities  over  500  vehicles 
from  a  manufacturer  to  a  transferee  for 
use  in  the  transferee's  rental,  lease,  or 
corporate  fleet.")  Section  580.6  would 
then  be  amended  to  read  as  follows: 

"Notwithstanding  the  requirements  of 
§§580.5  and  580.7: 

(a)  A  transferor  or  a  lessee  of  any  of  the 
following  motor  vehicles  need  not  disclose 
the  vehicle's  odometer  mileage: 
*         •         •         •         * 

(5)  A  new  vehicle  transferred  by  a 
manufacturer  as  part  of  a  fleet  purchase 

This  approach  would  exempt  the 
manufacturer  from  the  odometer 
disclosure  requirements,  fiven  though 
the  car  rental  company  and  the  dealer 
are  listed  on  the  MCO  as  joint 
transferees. 

ACRA  asserts  that  under  any  of  the 
three  approaches,  the  opportunity  for 
odometer  fraud  is  minimal.  It  notes  that, 
under  the  first  two  approaches,  the 
universe  of  vehicles  potentially 
qualifying  for  exemption  is  carefully 
limited  to  new  vehicles  (registering  very 
low  mileage),  and  only  those  new 
vehicles  transferred  to  a  business 
engaged  in  "short-term  leasing."  Under 
the  third  approach.  ACRA  views  the 
combination  of  factors  (i.e..  new  vehicle, 
fieet  purchase)  to  pose  a  similarly  low 
risk  of  fraud,  while  eliminating  the  need 
for  manufacturer  disclosures  in  cases 
involving  joint  dealer  and  car  rental 
coftipany  transferees. 

Discussion 

The  central  purpose  of  the  Truth  in 
Mileage  Act  was  to  make  the  title 
document  the  sole  vehicle  for  odometer 
disclosure.  Congress  sought  to  institute 
a  uniform  system  of  disclosure  that 
would  be  readily  available  to  assist  the 
consumer  in  making  motor  vehicle 
purchasing  decisions.  Prior  to  that  time, 
the  use  of  separate  documents  for 
odometer  disclosure  was  not 
uncommon,  and  was  found  to  be 
vulnerable  to  abuse. 

Subsequent  statutory  amendments  in 
1988  and  1990  have  deviated  from  the 
absolute  requirement  to  use  the  title 
document,  by  authorizing  the  use  of 
powers  of  attorney  in  strictly  limited 
circumstances  when  titles  are  physically 
held  by  lienholders.  Additionally. 
Congress  has  authorized  the  approval  of 
alternate  odometer  disclosure 
procedures,  provided  they  are 
determined  to  be  consistent  with  the 
Act.  but  only  when  these  procedures  are 
submitted  by  a  State.  However,  there  is 


no  indication  that  Congress  intended  to 
extend  the  opportunity  to  seek  alternate 
procedures  to  any  other  entities.  Indeed, 
such  a  course  of  action  would  seem 
anomalous,  considering  that  it  is  the 
States  that  are  charged  with 
institutionalizing  the  odometer 
disclosure  procedures.  The  limited 
circumstances  articulated  for  deviation 
from  the  primary  intent  of  the  Act 
reflect  Congress'  reluctance  to  stray 
from  the  overriding  goal  of  achieving 
comprehensive  odometer  disclosure 
procedures  to  protect  the  public. 

It  is  significant  that  several  States 
have  voiced  concern  regarding  the 
granting  of  additional  exemptions  to  the 
disclosure  requirements,  arguing  that 
new  exemptions  would  introduce 
serious  burdens  to  an  already  complex 
titling  review  process.  Even  under  the 
current  procedures,  NHTSA  is  aware 
that  some  States  have  administratively 
rejected  certain  exemptions  provided  for 
in  NHTSA 's  regulation.  The  differing 
practices  among  States  with  respect  to 
the  existing  exemptions  have  resulted  in 
a  disruption  of  interstate  vehicle 
transfers,  as  title  transfer  documents 
from  some  States  have  been  rejected  by 
other  States.  Favorable  action  on  this 
petition  would  likely  compound  the 
problem,  in  apparent  contradiction  to 
the  intent  of  Congress  that  the  interests 
of  the  States  be  accommodated,  where 
consistent  with  the  Act. 

Apart  from  issues  of  Congressional 
intent  evident  in  the  legislation,  the 
agency's  authority  to  deviate  from  the 
Act  has,  over  the  years,  been  thrown 
into  question  by  court  decisions 
rejecting  one  of  NHTSA's  regulatory 
exemptions  under  Section  580.6. 
Several  courts  have  ruled  that  NHTSA 
does  not  have  the  authority  to  exempt 
vehicles  with  a  Gross  Vehicle  Weight 
Rating  in  excess  of  16.000  pounds  from 
the  odometer  disclosure  requirement. 
See  IV.  W.  Wallwork.  Inc.  v. 
Duchscherer.  501  N.VV.Zd  751  (N.D. 
1993);  Davis  v.  Oils  Motor  Co..  566  F. 
Supp.  1360  (S.D.W.Va.  1983):  Lair  v. 
Lewis  Sen-ice  Center.  428  F.  Supp.  778 
(D.  Neb.  1977).  It  is  significant  that  these 
courts  reached  such  a  conclusion 
despite  NHTSA's  administrative 
determination  that,  in  transfers  of  the 
subject  vehicles  (heavy  trucks), 
maintenance  records  are  of  key 
importance  but  the  odometer  reading  is 
not  generally  relied  upon  in 
determining  value  or  condition.  NHTSA 
continues  to  believe  that  it  has  the 
requisite  authority  to  consider 
exemptions  in  cases  where  odometer 
readings  are  not  relied  upon  in  the 
course  of  vehicle  transfers.  However,  the 
vehicles  that  are  the  subject  of  this 
petition  do  not  enjoy  such  a  distinction. 
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and  so  it  is  especially  doubtful  that  the 
courts  would  support  the  requested 
broadening  of  exemptions. 

In  view  of  these  limitations,  the 
agency's  discretion  to  allow  exemptions 
to  the  odometer  disclosure  requirements 
is  highly  circumscribed.  This  is 
especially  true  in  the  instant  case, 
where  the  proposed  changes  have  been 
requested  by  an  entity  other  than  a  State 
(whose  right  to  seek  approval  of 
alternate  requirements  is  the  only  one 
specifically  recognized  by  the  Act)  and, 
moreover,  would  target  a  large  vehicle 
population  (the  top  ten  companies  had 
over  one  million  vehicles  in  their  fleets 
in  1992.  according  to  ACRA's  figures). 
Each  of  the  proposed  solutions 
advanced  by  ACRA  raises  serious 
problems.  The  first  and  third  proposed 
solutions  would  introduce  a  new 
exemption,  in  the  face  of  court  decisions 
increasingly  rejecting  NHTSA's 
authority  to  grant  such  exemptions. 
Moreover,  they  would  do  so  for  vehicles 
with  respect  to  which  mileage  is  relied 
upon  as  an  indicator  of  value  or 
condition.  The  second  proposed 
solution  would  expand  the  use  of  the 
power  of  attorney,  in  the  face  of 
Congressional  intent  that  it  be  strictly 
limited.  All  of  the  proposed  solutions 
would  compromise  the  States' 
implementation  procedures.  Under  the 
circumstances,  and  mindful  of  the  fact 
that  the  petitioner  is  not  a  State,  NHTSA 
concludes  that  it  does  not  possess  the 
authority  to  implement  any  of  the 
proposed  amendments. 

NHTSA  is  aware  of  ACRA's  assertions 
that  the  current  procedures  are  causing 
hardship  to  the  car  rental  industry,  and 
that  its  proposed  solutions  would  not 
compromise  the  integrity  of  the  system. 
Although  the  denial  of  this  petition  rests 
on  the  agency's  lack  of  authority,  the 
agency  offers  the  following  comments 
on  ACRA's  assertions. 


ACRA  acknowledges  that  its  existing 
procedures  achieve  compliance  with 
odometer  disclosure  requirements,  but 
cites  costs  to  the  average  nationwide  car 
rental  company  of  tens  of  thousands  of 
dollars  per  year  and  the  time-consuming 
nature  of  the  process.  Given  the  large 
number  of  vehicles  at  issue,  this 
compliance  cost  does  not  appear 
unreasonable,  and  certainly  does  not 
compel  a  conclusion  of  hardship.  Nor  is 
such  a  conclusion  compelled  by 
concerns  about  the  time  expended  in 
achieving  compliance. 

In  the  world  of  motor  vehicle 
transfers,  NHTSA  is  aware  of  other 
situations  in  which  companies  incur 
similar  costs  and  time  burdens 
associated  with  the  employment  of 
personnel  that  provide  titling  and 
registration  services  and  act  as  agents 
for  the  purpose  of  odometer  disclosure. 
For  example,  companies  that  lease 
vehicles  for  long  terms  also  rely  on 
"drop  shipments"  or  "courtesy 
deliveries"  when  obtaining  new 
vehicles.  In  these  situations,  the  leasing 
companies  typically  pay  set  fees  to 
dealers  to  prepare  the  new  vehicles  for 
operation  and  process  the  paperwork 
associated  with  the  transfer  of  both  the 
new  and  the  old  vehicles.  In  many 
instances,  the  ser\'ice8  performed 
include  executing  mileage  disclosures. 
These  firms  also  experience  similar, 
normal  delays  incident  to  obtaining  the 
proper  disclosures.  NHTSA  cannot 
conclude  that  the  costs  or  burdens  to  the 
car  rental  industry  are  excessive  or 
beyond  those  reasonably  contemplated 
by  the  Congress  in  enacting  the 
disclosure  requirements. 

It  is  impossible  to  downplay  the  large 
number  of  vehicles  proposed  for 
exemption  or  alternate  treatment  under 
this  petition.  The  total  rental  fleet  put 
into  service  in  1992  numbered 
1,532,000  passenger  cars  and  light 


trucks,'  or  almost  13  percent  of  the  12 
million  new  passenger  cars  and  light 
trucks  sold  in  the  country  during  that 
year.2  Moreover,  NHTSA  cannot 
distinguish  the  merits  of  ACRA's 
arguments  from  those  that  might  be 
advanced  by  the  leasing  industry,  as 
discussed  above.  If  a  similar  exemption 
were  granted  to  the  leasing  industry, 
which  placed  a  total  of  1.543,000 
passenger  cars  and  light  trucks  into 
service  in  1992. '  it  would  encompass  an 
additional  13  percent  of  the  new 
vehicles  sold  that  year.  While  the  risk  to 
the  integrity  of  the  system  may  not 
appear  great  in  the  rental  industry 
situation,  the  same  cannot  be  said  with 
respect  to  the  leasing  industry.  Prior  to 
the  passage  of  the  Act.  odometer 
tampering  in  leased  vehicles  was 
rampant,  and  served  as  a  major  impetus 
for  Congressional  action. 

In  conclusion,  NHTSA  does  not 
believe  that  it  possesses  the  authority  to 
grant  the  relief  requested  by  the 
petitioner,  based  on  the  intent  of 
Congress  and  recent  court  decisions. 
Moreover,  granting  the  relief  requested 
would  be  against  the  expressed  interest 
of  the  States,  the  very  entities  charged 
with  enforcing  the  odometer  disclosure 
procedures. 

For  the  foregoing  reasons,  the  petition 
is  denied. 

Issued  on  April  29,  1994. 
lohn  Womack, 

Acting  Chief  Counsel,  National  Highway 

Traffic  Safety  Administration. 

[FR  Doc.  94-10759  Filed  5-4-94;  8:45  am| 
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1  Automotive  Fleet,  1993  Fact  Book,  Vol.  32  Supp. 
1993.  p.  20. 

1  American  Automobile  Manufacturers 
Association.  Motor  Vehicle  Facts  and  Figures  '93. 

pp.  18. 2a 

'Automotive  Fleet,  p.  20. 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  njles  that  are  applicable  to  the 
public.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
Ctlon. 


D6PARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

April  29.  1994. 

TTie  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
inlbrmation  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  now 
pr(j)posals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  tho 
following  information: 

(i)  Agency  proposing  the  information 
«:o  liection;  (2)  Title  the  information 
collection;  (3)  Form  number(s).  if 
ap  )licable:  (4)  How  often  the 
inf  armation  is  requested;  (5)  Who  will 
be  rtKjuired  or  asked  to  report;  (6)  An 
e.'^titnate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
necked  to  provide  tho  information;  (8) 
Na  niie  and  telophcne  number  of  the 
agt  icy  contact  person. 

(Jjuestions  about  the  items  in  the 
iistihg  should  be  directed  to  the  agency 
pei^on  named  at  the  end  of  each  entry. 
Co  3aes  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
frotn:  Department  Clearance  Officer. 
USDA,  OIRM.  room  404-\V  Admin. 
Bk  ^.,  Washington,  DC  20250,  (202) 
fi9(i-t-2118. 

Re'  rfsion 

•  i'l^ricultural  Marketing  Service. 

7  GFR  Fart  51— Regulations  Governing 
Inspection,  Certification  and 
J  tiandards  for  Fresh  Fruits, 
Vegetables,  and  Other  Products  FV- 
^2,  FV-237.  FV  292. 

Onloccasion. 

Stake  or  local  govenmients;  Businesses 
or  other  for-profit;  212.256  responses; 
6,366  hours. 

Shane  Brovm  (202)  690-0604. 

•  Agricultural  Marketing  Service. 
Recordkeeping  Requirements  for 

Certified  Applicators  of  Federally 


Restricted  Use  Pesticides  (7  CFR  part 

110). 
SD-8. 

Recordkeeping;  On  occasion. 
State  or  local  governments;  Farms; 

Federal  agencies  or  employees; 

184,802.265  responses;  1.623.625 

hours. 
Bonnie  Poll  (703)  330-7826. 

Extension 

•  Soil  Conservation  Service. 
Agricultural  and  Urban  Damage  Survevs 

and  Public  Law  83-566.  Project 
Application. 

SCS  ECN  1  through  6. 

On  occasion. 

Individuals  or  households;  State  or  local 
governments;  Farms;  Businesses  or 
other  for-profit;  Small  businesses  or 
organizations;  1,750  respon.ses;  2.850 
hours. 

Doug  Lawrence  (202)  720-1510 

New  Collection 

•  Food  Safety  and  Inspection  Service. 
Official  Marketing  Device.  Labeling  and 

Packaging  Material— Addendum  1. 
FSIS  Form  7234-1. 
On  occasion. 
Businesses  or  other  for-profit:  5.979 

responses;  1.495  hours. 
1-ee  Puricelli  (202)  720-7163. 
Larrj-  K.  Roberson. 
Deputy  Department  Clearance  Officer 
jFR  Dor.  94-10755  Filed  5-4-9-i:  8:45  iiir\\ 
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Agricuirural  Marketing  Service 
[Docket  No.  TB-54-28] 

Nationa!  Advisory  Committee  for 
Tobacco  Inspection  Services;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App.) 
announcement  is  made  of  the  following 
committee  meeting: 

Name:  National  Advisory  Qmimittrf?  for 
Tobacco  Inspection  .Services. 

Dates:  May  19,  1994 

T//ne:  Ir.'iO  p.m. 

P/uce.- Agricultural  Markutuig  Strvici-,  C  S. 
Department  of  Agriculture.  Conference 
Room,  room  3501  South  Building.  14th  Stn-ft 
and  Independence  Avenue,  SVV.. 
Washington,  DC  20250. 

Purpose:  To  elect  officers,  review  various 
regulations  issued  pursuant  to  the  Tobncco 
Inspection  Act  (7  0  S.C.  511  et  six^.)  and  to 
discuss  the  level  of  tobacco  inspection  and 
related  services.  In  particular,  the  ('oniniittfe 
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will  analyze  the  financial  status  of  the 
inspection  program  and  recommend  the  rate 
r)f  the  user  fee  for  the  1994-95  selling  season. 
The  meeting  is  open  to  the  public.  Persons, 
other  than  members,  who  wish  to  address  the 
Committee  at  the  meeting  should  ccmtart  the 
Director,  Tobacco  Division.  AMS.  U.S. 
D(-partment  of  Agriculture,  room  502  Annex 
Building.  P.O.  Box  96456.  Washington.  D.C. 
20090-6456,  (202)  205-0567.  prior  to  the 
meeting.  Written  statements  may  b»' 
submitted  to  the  Committee  before,  iit.  or 
after  the  meeting. 

Dated:  May  2.  1994. 
Lon  Hatamiya. 

Administrator. 

(FR  Doc.  94-10825  Filed  5-4-94;  845  anij 
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Forest  Service    . 

Crane  Mountain  Salvage,  Flathead 
National  Forest,  Swan  Lake  Ranger 
District.  Lake  County.  Montana 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Forest  Senice  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  analyze  and  di.sclos*! 
the  environment  impacts  of  a  proposal 
to  harvest  limber,  use  prescribed  fire, 
and  implement  travel  management 
changes  on  Crane  Mountain,  on  the 
Swan  Lake  Ranger  District.  This  EIS  will 
tier  to  the  Flathead  National  Forest  Lar.d 
and  Resource  Management  Plan  (LRMP) 
and  EIS  of  January  1986.  which 
provides  overall  guidance  in  achieving 
the  desired  future  condition  for^he  area. 

The  Proposed  Action  is  designed  to 
implement  the  Flathead  Forest  Plan 
within  the  context  cf  Ecosystem 
Management  principles.  The  prinia-'y 
purpose  for  development  of  the 
Proposed  Action  is  to  address  an  on- 
going Mountain  Pine  Beetle  epidemic 
which  is  causing  extensive  mortality  in 
lodgepole  pine  on  Crane  Mountain.  The 
Proposed  A(.tion  is  designed  to  address 
the  short-  and  long-term  consequences 
of  the  epidemic.  The  Proposed  Action 
will  reduce  the  likelihood  of  a  large 
intense  fire  by  rtniucing  the 
accumulation  of  dry  fuels  through 
salvage  of  dead  lodgepole  pine  and 
treatment  of  residual  slash,  accelerate 
re-establishment  of  a  variety  of  trt« 
species  in  area  of  high  mortality, 
contribute  to  the  current  demands  for 
tinilK»rand  provide  for  long-term 
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sustainability  of  wood  products  and 
other  resource  elements. 

A  portion  of  the  Proposed  Action  is 
designed  to  address  the  effects  of  pa.st 
fire  suppression  in  fire-dependent  forest 
communities  where  ponderosa  pine  was 
once  a  major  tree  species.  Use  of 
prescribed  fire  is  proposed  to  begin  to 
reverse  the  destabiUzing  effect  of  post- 
settlement  fire  suppression  on  dry  sites, 
moving  towards  the  relatively  open 
stands  dominated  by  pondero?a  pine 
and  western  larch  which  historically 
existed  in  these  a.'^as. 

A  third  aspect  of  the  Proposed  Action 
is  designed  to  improve  on  existing 
levels  of  grizzly  bear  habitat  security. 
Changes  in  Travel  Mjnagemtnt  would 
bring  the  area  into  compliance  v/ith 
LRMP  standards  for  open  road  density 
in  grizzly  bear  h-':bital,  and  take  further 
steps  to  provide  more  effective  road 
closures  and  increase,  ovyr  time,  the 
proportion  of  unroaded  ?(f»cur9  habitat 
on  Crane  Mountain. 

Preliminary  scopiiig  ft)-  this  project 
began  in  the  fall  of  19P2.  At  this  time 
the  Forest  Serv  ice  is  seeking 
information  and  corinients  from 
Federal,  State,  and  local  agencies  and 
other  individuals  or  organizations  who 
may  now  be  interested  in  or  affected  by 
the  Proposed  Action.  This  input  will  be 
used  in  preparing  the  Draft  EIS.  This 
process  will  include: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Identification  of  additional 
reasonable  alternatives. 

5.  Identification  of  potential 
environinental  effects  of  the 
alternatives. 

6.  Determination  of  potential 
cooperating  agencies  and  task 
assignments. 

The  agency  invites  \^Tilten  comments 
and  suggestions  on  the  issues  and 
proposed  management  activities  in  the 
area  being  analyzed.  More  detailed 
information  on  the  Proposed  Action, 
public  comments  to  date,  and 
preliminary  issues  and  alternatives  is 
available  upon  request. 

DATES:  Comments  should  be  received  by 
May  31, 1994,  to  receive  timely 
consideration  in  the  preparation  of  the 
Draft  EIS. 

ADDRESSES:  Send  written  ^omments  or 
requests  to  be  placed  on  the  project 
mailing  list  to  Charles  E.  Harris,  District 
Ranger,  Swan  Lake  Ranger  District,  P.O. 
Box  370,  Bigfork,  MT  59911. 
FOR  FURTHER  INFORMATtON  CONTACT: 


Cathy  Calloway,  Planning  Team  Leader, 
or  chuck  Harris,  District  Ranger.  Phone 
(400)837-5081. 

SUPPLEMENTARY  INFORMATION:  The 
Proposed  Action  has  been  developed  to 
respond  to  existing  conditions  in  the 
Crane  Mountain  area,  ecosystem 
management  principles,  and  Forest  Plan 
direction  for  the  area.  For  the  past 
several  years.  Crane  Mountain  has  been 
experiencing  a  Mountain  Pine  Beetle 
(MPB)  epidemic.  The  Mountain  Pine 
Beetle  is  a  wood  boring  insect  which 
affects  primarily  mature  lodgepole  pine 
trees.  When  beetle  populations  are  high, 
as  is  the  case  on  Crane  Mountain,  they 
can  cause  widespread  mortality. 
Approximately  3500  seres  (20%)  of  the 
Crane  Mountain  landscape  is  occupied 
by  trees  which  are  susceptible  to  MPB 
mortality.  At  present,  extensive 
inoitality  has  occurred  on 
approxiiiiately  2000  acres  where 
lodgepole  pine  is  the  primary  tree 
species.  An  additional  1000  acres  of 
mixed  species  stands  have  also  been 
impacted  by  more  scattered  lodgepole 
pine  mortality.  Additional  mortality  is 
predicted. 

Without  management  action,  MPB 
activity  will  result  in  considernble 
change  on  the  landscape  over  time. 
During  the  next  decade  or  two,  most 
dead  trees  will  blow  over.  Areas  which 
used  to  have  dense  lodgepole  pine 
forests  will  become  open,  dominated  by 
grasses,  herbs,  and  shrubs.  Dead  trees 
will  re.sult  in  an  increased  fuel  loading 
and  increased  possibility  of  stand 
replacement  wildfire.  Extensive 
mortality  will  change  the  habitat 
conditions  for  many  wildlife  species 
over  time.  Areas  of  hiding  cover  and 
thermal  cover  for  large  mammals  will  bo 
lost  in  the  short-term.  The  changes  in 
vegetation  will  also  affect  water  yield 
and  water  quality,  and  the  v  isuaj  quality 
of  the  area.  With  or  without  fire,  trees 
will  gradually  become  re-established, 
but  without  management  action  it  may 
take  an  additional  10  to  20  years  for 
openings  to  become  fally  re-stocked 
with  trees. 

Proposed  management  activities  have 
been  designed  to  address  both  long-  and 
short-term  consequences  of  the  current 
Mountain  Pine  Beetle  epidemic  on 
Crane  Mountain.  Specifically,  the 
proposal  includes  the  following 
components: 

1.  Reduce  the  likelihood  of  a  large 
intense  fire,  by  reducing  the 
accumulation  of  dry  fuels  through 
salvage  of  dead  lodgepole  pine  and 
treatment  of  residual  slash. 

2.  Accelerate  re-establishment  of  a 
variety  of  tree  species  in  areas  with  high 
levels  of  MPB  mortality.  Timely 


reforestation  of  harvested  areas  will 
help  ameliorate  the  affects  of  wide- 
spread mortality  more  rapidly  than  if 
nature  is  allowed  to  take  its  course  in 
the  area.  Proposed  actions  will  provide 
for  more  rapid  stabilization  of  exposed 
soils  in  riparian  areas,  more  rapid  return 
to  wildlife  cover  conditions,  and 
provide  for  more  insect  and  disease 
resistant  conditions  across  the 
landscape. 

3.  Contribute  to  the  short-term 
demands  for  timber  and  provide  for 
utilization  of  a  variety  of  wood 
products. 

4.  Accomplish  other  resource 
objectives  in  conjunction  with  proposed 
harvest  activities,  including: 

— Planting  of  shrubs  in  riparian  areas 
— Improve  moist  site  habitat  for  a 
variety  of  wildlife  species  via 
impoundment  of  surface  water  in 
several  sites 

A  portion  of  the  Proposed  Action  is 
designed  to  reverse  the  destabilizing 
effeci  of  post-settlement  fire  suppression 
on  dry  sites,  historically  dominated  by 
open  grown  stands  of  ponderosa  pine 
and  western  larch.  The  objective  is  to 
create  stnnd  conditions  more 
characteristic  of  those  found  on  these 
sites  under  the  pre-spttlement  fire 
regime.  This  stand  type  and  structure 
provides  an  important,  and  quickly 
disappearing,  niche  for  a  variety  of  plant 
and  animal  species,  including 
flammulated  owl  and  old  growth 
management  indicator  species. 
Treatment  would  be  accomplished 
through  a  combination  of  slashing  and 
prescribed  fire.  This  v.ould  reduce  the 
stocking  in  understcrj-  Douglas-fir, 
moving  towards  the  relatively  open 
stands  dominated  by  ponderosa  pine 
and  western  larch  which  historically 
existed  in  these  areas. 

The  Proposed  Action  is  designed  to 
incorporate  a  variety  of  Travel 
Management  changes  to  reduce  open 
road  densities  to  within  current  LRMP 
standards  and  to  balance  public  access 
with  measure  to  provide  improved 
grizzly  bear  habitat  security  in  areas  of 
high  quality  spring  and  summer 
habitats. 

Management  activities  under 
consideration  would  occur  in  an  area 
encompassing  approximately  40,000 
acres  of  National  Forest  lands  in  the 
East  Shore  and  Lower  Swan  Geographic 
Units,  on  the  Swan  Lake  Ranger  District, 
as  delineated  in  the  LRMP.  Proposed 
harvest  or  burning  activities  would 
occur  in  portions  of  the  following: 
Sections  21,  22.  and  26-35,  T26N, 
R19VV.  and  Sections  2--4,  9-11, 13-16. 
and  21-36,  T25N.  R19W,  Principal 
Montana  Meridian.  Proposed  changes  in 
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Tr  iK  el  Management  would  be 
di;  tributed  across  a  larger  area. 
in4luding  portions  of  T26N.  R19W; 
T2fi.N,  R19W:  T26N.  Rl8\V:  T25N. 
RimV;  and  T24N.  R18W. 

"he  Proposed  Action  includes  harvest 
treitment  on  approximately  960  acres 
andvise  of  prescribed  fire  in  three  areas, 
totaling  400  acres.  Harvested  areas 
would  be  treated  to  reduce  fuels 
ac(  uaulations  and  to  prepare  sites  for 
ref  jrestation.  Tree  planting  is  proposed 
on  approximately  800  acres  to  ensure 
rap  lid  reforestation.  No  new  road 
construction  is  proposed,  but 
approximately  3  miles  of  temporary 
rosd  would  be  required  to  access 
hai  vested  areas.  A  portion  of  the 
prcposed  treatments  would  require 
helicopter  logging.  A  variety  of  changes 
to  i:iavel  management  are  also  propoMKJ. 
int  hiding  road  closures  via  rocks  or 
beims  and  reclamation  measures 
de;  igned  to  remove  some  roads  from  the 
long-term  transportation  system.  The 
Prciposed  Action  would  close 
approximately  51  miles  or  road  whkh 
arqcurrently  open  to  motorized  use. 

The  Proposed  Action  would  require  a 
sit^-specific  amendment  to  tlie  LRMP  to 
vaijy  from  the  grizzly  bear  distance  to 
cov$r  guideline  and  the  duration  of 
actjiity/re-entry  period  criteria  for 
gri^rly  bear  habitat.  These  deviations 
are:  proposed  in  order  to  address  the  on- 
going .MPB  epidemic  and  meet  the 
Pui  pose  and  Need  for  Action  on  a 
timely  basis. 

1  he  Land  and  Resource  Management 
Plai  for  the  Flathead  National  Forest 
provides  the  overall  guidance  for 
ma  lagement  activities  in  the  potentially 
offfcted  area  through  its  goals, 
objiictives.  standards  and  guidelines, 
and  management  area  direction.  Most  of 
the  proposed  activities  would  occur  in 
Mafwgement  Areas  15  and  7.  Forest 
plan  direction  states  that  Management 
Area  15  consists  of  lands  where  timber 
ma  iBgement  with  roads  is  economical 
ano  feasible.  The  management  goal  is  to 
maiDge  those  lands  suitable  for  timber 
production  for  the  long-term  growth  end 
proiuction  of  commercially  valuable 
wood  products,  as  well  as  provide  for 
soil  cr.d  water  protection.  wiJdUfe 
habitat,  and  roaded  recreation 
opfJortunities.  Management  .'\rea  7  is 
ide^itified  as  roaded  timberlands  in 
visually  sensitive  areas.  The  goal  in 
theie  areas  is  to  manage  timber 
resdurces  in  a  manner  that  complements 
and  protects  high  scenic  values. 
maintaining  a  pleasing,  naturol- 
appEsaring  landscaf)e. 

Ir  addition,  prescribed  burning,  road 
re-construction,  and  some  timber 
bar  est  and  reforestation  may  occur 
witfi  n  Management  Area  12  (riparian 


areas  along  perennial  streams). 
Management  Area  17  (riparian  areas 
witii  typically  intermittent  streams). 
Management  Area  3  (amenity  resource 
values),  or  Management  Area  1 
(non forested  lands). 

Proposed  Actions  would  occur  in 
Management  Situation  2  grizzly  bear 
habitat.  Management  Situation  2 
includes  areas  which  do  not  have 
distinct  bear  populations  or  do  not 
contain  year-round  high  quality  bear 
habitats.  The  area  is  a  part  of  the 
Northern  Continental  Divide  Recovery 
Area,  but  categorized  as  unnecessary  for 
the  survival  and  recovery  of  the  bear. 
Management  considerations  include 
minimizing  potential  bear  mortality  and 
human-grizzly  conflicts,  and 
maintaining  habitat  components.  The 
grizzly  bear  is  an  important,  but  not  the 
pri,mar)'  use  in  this  area. 

Public  involvement  conducted  during 
1993  has  resulted  in  identification  of 
numerous  important  issues  to  be 
addres,sed  in  the  Draft  EIS.  Five 
alternatives  to  the  Proposed  Action  have 
been  developed  to  address  tlie  following 
iss jes:  Water  quality,  fisheries  and 
riparian  values,  visuals,  forest  health, 
grizzly  bear,  elk.  gray  wolf,  fire  risk,  and 
road  and  travel  management.  Many 
other  issues  will  be  addressed  as 
features  common  to  all  alternatives,  or 
through  effects  analysis  included  in  the 
Draft  EIS. 

The  analysis  will  consider  a  range  of 
alternatives.  One  of  these  w  ill  be  the 
"no-action"  alternative,  in  w  hich  none 
of  the  Proposed  Actions  would  be 
i.mplemented.  Other  altemativt?s  will 
examine  various  levels  and  locations  of 
proposed  activities  to  achieve  the 
proposal's  purpose,  as  well  as  respond 
to  the  issues  and  resource  values 
imfK)rtant  to  Crane  Mountain. 

The  analysis  will  disclose  the 
environmental  effects  of  alternative 
ways  of  imple.menting  the  Forest  Plan. 
The  EIS  will  disclose  the  analysis  of  the 
direct,  indired,  and  cumulative" 
environmental  effects  of  the 
alternatives.  Effecis  analysis  will 
address  past,  present,  end  projected 
activities.  In  addition,  the  EIS  will 
disclose  the  analysis  of  site  specific 
mitigation  measures  and  their 
effectiveness. 

Public  participation  is  especially 
important  at  several  points  of  the 
analysis.  People  may  visit  with  Forest 
Serv  ice  officials  at  any  time  during  the 
analysis  and  prior  to  the  decision. 
However,  two  periods  of  time  are 
identified  for  the  receipt  of  comments 
on  the  analysis.  TTie  two  public 
comment  periods  are  during  the  scoping 
process  (now  through  May  31.  1994) 
and  in  the  review  of  the  Draft  EIS 


(anticipated  between  June  and 
September  1994).  The  Forest  Service  has 
not  yet  determined  whether  any  public 
meetings  will  beheld. 

The  U.S.  Fish  and  Wildlife  Service. 
Department  of  the  Interior,  will  be 
informally  consuhed  throughout  the 
analysis.  To  m.eet  the  requirements  of 
the  Endangered  Species  Act,  the  U.S. 
Fish  and  Wildlife  Service  will  review 
the  EIS  and  biological  evaluation  and.  if 
neces.sary.  render  a  formal  Biological 
Opinion  of  the  effects  on  the  Threatened 
and  Endangered  Species  including 
grizzly  bear,  gray  wolf,  and  bald  eagle. 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protei.lion 
Agency  (EPA)  and  available  for  public 
review  in  June  or  July  1994.  At  that  time 
the  EPA  will  publish  a  notice  of 
availability  of  the  Draft  EIS  in  the 
Federal  Register.  The  public  comment 
period  on  the  Draft  EIS  will  be  45  da>-s 
from  the  date  when  the  EPA's  notice  of 
availability  appears  in  the  Federal 
Register. 

The  Forest  Sen  ice  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  Draft  EISs  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  NucI far  Power  Corp  v. 
i\7?DC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  Draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  nS  may  be  waived  or  dismissed  by 
the  courts.  Wisconsin  H^ritag^.  Inc.  v. 
Harris.  490  F.Supp.  1334.  1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  Proposed  Af  tion 
partic<pate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Serv  ice  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  Final 
Environmental  Impaci  Statement. 

To  assist  the  Forest  Serv  ic-e  in 
identifying  and  considering  issues  and 
concerns  on  the  Proposed  Action, 
comments  on  the  Draft  Environmental 
Impact  Statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  Draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  Draft  Environmental 
Impact  Statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  w  ish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
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the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

Following  this  comment  period,  the 
comments  received  will  be  analyzed, 
considered  and  responded  to  by  the 
Forest  Service  in  the  Final 
Environmental  Impact  Statement  (FEIS). 
The  FEIS  is  scheduled  to  be  completed 
by  October  1994.  The  Forest  Supervisor 
for  the  Flathead  National  Forest  is  the 
responsible  official  for  the  preparation 
of  this  EIS  and  will  make  a  decision 
regarding  this  proposal  considering  the 
comments  and  responses, 
environmental  consequences  discussed 
in  the  FEIS.  and  applicable  laws, 
regulations,  and  policies.  The  decision 
and  rationale  for  the  decision  will  be 
documented  in  a  Record  of  Decision. 
That  decision  will  be  subject  to  appeal 
under  applicable  Forest  Ser\'ice 
n^gulations. 

Dated:  April  25,  1994. 
Joel  D.  Holtrop, 

Forest  Supervisor,  Flathead  National  Forest. 
IFR  Doc.  94-10798  Filed  5-4-94;  8:45  ami 

BILUNG  CODE  341»-11-M 


Newberry  National  Volcanic  Monument 
Advisory  Council  Meeting;  Notice 

agency:  Forest  Service.  USDA. 

ACTION:  Newberry  National  Volcanic 
Monument  Advisory  Council  Meeting. 

SUMMARY:  The  Newberry  National 
Volcanic  Monument  Advisory  Council 
will  meet  on  May  26, 1994  at  the  Bend/ 
Fort  Rock  Ranger  District,  1230  NE  3rd 
Street  in  Bend.  Oregon.  The  meeting 
will  begin  at  9  a.m.  and  continue  until 
4  p.m.  Agenda  items  to  be  covered 
include:  reviewing  the  Draft 
Environmental  Impact  Statement  for  the 
Monument,  staff  reports  on  recreation 
and  other  issues,  preview  of  the  summer 
season,  and  confirmation  of  direction 
for  vegetation  management  in  the 
Monument. 

Interested  members  of  the  public  are 
encouraged  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Carolyn  Wisdom.  Proje<:t  Coordinator. 
Fort  Rock  Ranger  District  UvSFS.  1230 
NE  3rd,  Bend,  OR  97701,  (503)  383- 
4702  or  383-4704. 

Dated:  April  19.  1994. 
Ranotta  McNair, 

Acting  Deputy  Siiper\isnr,  Deschutes 
National  Forest. 

(PR  Doc.  94-10799  Filed  5-^-94;  8:45  am) 
BILLING  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Census  Advisory  Committee  on 
Agriculture  Statistics;  Public  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463  as 
amended  by  Pub.  L.  94—409),  we  are 
giving  notice  of  a  meeting  of  the  Census 
Advisory  Committee  on  Agriculture 
Statistics.  The  meeting  will  convene  on 
June  7,  1994  at  the  Bureau  of  the 
Census,  Conference  Center,  Federal 
Building  3,  Suitland,  Maryland. 

The  Committee  advises  the  Director, 
Bureau  of  the  Census,  on  the  conduct  of 
the  periodic  censuses  and  surveys  of 
agriculture  and  related  surveys  and  the 
kind  of  information  that  should  be 
obtained  from  respondents  associated 
with  agriculture  production,  prepares 
recommendations  regarding  the 
contents  of  agriculture  reports,  and 
presents  the  views  and  needs  for  data  of 
major  suppliers  and  users  of  agriculture 
statistics. 

The  Committee  is  composed  of  21 
members.  Twenty  members  are 
appointed  by  the  presidents  of  the 
nonprofit  organizations  having 
representatives  on  the  Committee,  and 
one  member  is  a  representative  from  the 
Department  of  Agriculture. 

The  agenda  for  the  June  7  meeting 
that  will  begin  at  9  a.m.  and  adjourn  at 
5  p.m.  is:  (1)  Call  to  order  and 
introduction;  (2)  introductory  remarks 
by  the  Acting  Director,  Bureau  of  the 
Census;  (3)  update  on  1992  Agriculture 
and  Economic  Censuses;  (4)  review  of 
recommendations  from  previous 
advisory  committee  meeting;  (5)  options 
for  1997  Census  of  Agriculture;  (6) 
marketing  strategies  for  the  Bureau  of 
the  Census;  (7)  public  questions  and 
comments;  (8)  Committee 
recommendations;  and  (9)  election  of 
chairperson  for  1996. 

This  mt^eting  should  be  of  significant 
interest  to  those  organizations  that  use 
data  from  the  census  of  agriculture. 
Significant  redesign  of  the  census  of 
both  scope  and  methodology  will  be 
discussed  and  recommendations  made 
during  this  meeting.  Those  with  specific 
needs  should  contact  their 
representatives  or  may  wish  to  attend. 

This  meeting  is  open  to  the  public 
and  a  brief  period  is  set  aside  for  public 
comment  and  questions.  Those  persons 
with  extensive  questions  or  statements 
must  submit  them  in  writing  to  the 
Census  Bureau  official  named  below  at 
least  three  days  before  the  meeting. 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 


interpretation  or  other  auxiliary  aids 
should  also  be  directed  to  the  Census 
Bureau  official  named  below. 
Persons  wishing  additional 
information  regarding  this  meeting  or 
who  wish  to  submit  wTitten  statements 
may  contact  Mr.  George  Pierc:e, 
Agriculture  Division,  Bureau  of  the 
Census,  room  437.  Iverson  Mall, 
Suitland.  Maryland.  (Mailing  addn^ss: 
Washington.  DC  20233)  Telephone  (301) 
763-8556-TDD  (301)  763-4056. 

Dated:  April  28. 1994. 
Harry  A.  Scarr, 

Acting  Director,  Bureau  of  the  Census. 
IFR  Doc.  94-10793  Filed  5-4-94;  8:45  ami 

BILLING  CODE  3510-07-P 

International  Trade  Administration 

Environmental  Technologies  Trade 
Advisory  Committee;  Establishment 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act.  5 
U.S.C.  app.  2,  end  the  General  Ser\ices 
Administration  (GSA)  rule  on  Federal 
Advisory  Committee  Management.  41 
CFR  part  101-6.  and  after  consultation 
with  GSA  and  the  Office  of  Management 
and  Budget,  the  Secretary  of  Commerce 
has  determined  that  the  establishment 
of  the  Environmental  Technologies 
Trade  Advisory  Committee  is  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  by  law. 

The  Committee  will  advise  the 
Federal  Government  in  all  aspects  of  the 
development  and  conduct  of  programs, 
activities,  and  strategies  to  expand  U.S. 
exports  of  environmental  products  and 
services.  The  Committee  will  advise  on 
promotional  activities  and 
communications  and  on  building 
business-government  partnerships.  The 
Committee  shall  provide  advice  on  surh 
specific  issues  as:  Determining  how 
both  U.S.  and  foreign  Government 
policies,  regulations  and  programs  affect 
the  export  of  U.S.  environmental 
products  and  services;  assessing  the 
competitiveness  of  the  U.S.  industry 
and  its  ability  to  respond  to 
international  opportunities;  identifying 
priority  export  markets  and 
technologies;  and  evaluating  the 
progress  of  the  U.S.  Government  in 
implementing  the  National 
Environmental  Technologies  Export 
Strategy. 

The  Committee  will  consist  of 
approximately  35  members  to  be 
appointed  by  the  Secretary  of 
Commerce.  In  appointing  members  to 
the  Committee,  the  Secretary  will  seek 
a  balanced  representation  among 
industry  and  service  sectors,  company 
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si  I B.  geographic  location  and 
di  >  nographics. 
'  'he  Committee  will  function  solely  as 
advisor)'  body,  and  in  ron^.pliance 
h  provisions  of  the  Federal  Advisory 
C  Jiimittee  Act.  The  charter  will  be  filed 
Ml  1  ier  the  Act  fifteen  (15)  days  from  tiie 
di  1  e  of  publication  of  this  notice, 
nterested  persons  are  invited  to 
imit  comments  regarding  the 
e;  t  ablishment  of  this  Committee  to 
T  !  fany  Smith.  International  Trade 
.^  iministration.  room  2015B.  U.S. 
Department  of  Commerce.  14th  & 
C(i)nstitution.  N\V..  20230.  Telephone: 


(2h2) 482-1369. 
b.ivd:  April 


:  April  28.  1994. 
Raymond  Vickery,  Jr., 

Ais'slant  Secretory  for  Trade  Dvvfhpmfut. 
IFK  Df)c.  94-10788  Filed  .S-*-94;  8:45  ami 

S:UUNG  CODE  3510-OR-F 


National  Oceanic  and  Atmospheric 

Administration 

(l.D.  042994E] 

New  England  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Shpv  ice  (NMFS).  National  Oceanic  and 
Atn-ospheric  Administration  (NO.AA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 


SUjMMARY:  The  New  England  Fishery 
Management  Council  (Coum:il)  will 
hdld  a  two-day  public  meeting  on  May 
11-12,  1994.  at  the  Seacrest  Oceanfront 
Resort  and  Conference  Center,  350 
Quaker  Road.  North  Falmouth,  NLA. 
tejephone:  (508)  540-9400. 

The  meeting  will  begin  at  10  a.m.  on 
May  1 1  with  a  report  from  the 
In<9rspecies  Committee.  This  will  be 
followed  by  an  update  from  the  Marine 
M^tnmal  Committee  on  the  status  of  the 
framework  edjustment  to  the  Northeast 
Multispecies  Fishery  Management  Plaa 
(FMP)  to  reduce  takes  of  harbor 
porpoise  in  the  Gulf  of  Maine.  There 
also  will  be  review  on  the  status  of 
Amendment  #5  to  the  Lobster  FMP.  The 
meeting  will  adjourn  at  approximately 
5:30  p.m. 

During  the  afternoon  .session,  the 
Scallop  Committee  will  gi\'e  a  report. 
This  will  be  followed  by  reports  from 
the  Council  Chairman,  the  Executive 
Ditector,  the  NMFS  Regional  Director, 
the  Northeast  Fisheries  Science  Center 
liaison,  the  Mid-Atlantic  Council 
liaison,  the  U.S.  Coast  Guard  and  the 
Atlantic  States  Marine  Fisheries 
Commission. 

On  May  12  the  meeting  will  open  at 
H:3j()  a.m.  with  the  Groundfish 


Committee  report.  The  report  will  cover 
the  following  issues: 

(DA  joint  meeting  with  the 
Enforcement  Committee; 

(2)  A  review  of  a  silver  hake  (whiting) 
public  hearing  document;  and 

(3)  The  fishing  industry's  proposed 
measures  for  the  Cultivator  Shoal 
whiting  fishery.  Other  groundfish  issues 
may  be  discu.ssed.  This  meeting  will 
adjourn  at  approximately  5:00  p.m. 

Abbreviated  Rulemaking  Actions- 
Northeast  Multispecies  FMP 

The  Council  will  consider  two 
framework  adjustments: 

(1)  To  allow  groundfish  vessel  transits 
to  and  from  home  ports  without  using 
up  days  at  sea;  and 

(2)  to  modify  the  square  mesh 
specifications  according  to  vessel  size  in 
the  Stellwagen  Bank/Jeffreys  Ledge 
juvenile  protection  area.  The  Council 
will  determine  whether  tlie  requested 
adjustments  to  the  regulations  for 
groundfish  are  necessary  and  will 
initiate  a  public  comment  period. 

The  Council  staff  will  evaluate  the 
proposals  and  announce  the  availability 
of  these  analyses  prior  to  the  next 
Council  meeting  (June  29-30.  1994). 
The  public  will  have  the  opportunity  to 
comment  on  the  proposals  prior  to  and 
at  the  June  Council  meeting.  After 
developing  management  actions  and 
recei\ing  public  testimony,  the  Council 
will  make  a  recommendation  to  the 
Regional  Director.  The  Regional  Director 
may  pubhsh  the  action  as  a  final  rule  or 
as  a  proposed  rule,  as  described  in 
§651.40. 

There  will  be  a  report  on  the  federal 
financial  a.ssistance  program  for 
industry  and  ports  during  the  afternoon 
session.  The  meeting  will  conclude  with 
a  continuation  of  the  Groundfish 
Committee  Report. 

FOR  f  URTHER  INFORMATION  CONTACT: 
Douglas  G.  Marshall.  Executive  Direttor. 
New  England  Fishery  Management      ' 
Council.  5  Broadway.  Saugus.  MA 
01906;  telephone:  (617)  231-0422. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Douglas  G.  Marshall  at  (617)  231-0422 
nt  least  5  days  prior  to  the  meeting  date. 

Dated:  May  2.  1994. 
David  S,  Crestin. 
Acting  Director.  Office  of  Fisheries 
Consen-ation  and  Management.  National 
Marine  Fisheries  Senice. 

IFK  Doc.  94-10861  Filed  5-4-94;  8:45  ami 
BILUNG  CODE  3510-22-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

JCPSC  Docket  No.  94-C0010] 

Victor  Reichenbach  d/b/a  Reichenbach 
Fireworks;  Provisional  Acceptance  of  a 
Consent  Order  Agreement 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Provisional  acceptance  of  a 
con.sent  order  agreement  under  the 
Federal  Hazardous  Substances  Art 
(FHSA). 


SUMMARY:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
^vhich  it  provisionally  accepts  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  1605.13.  Published 
below  is  a  provisionally  accepted 
Consent  Order  Agreement  with  Victor 
Reichenbach  d/b/a  Reichenbat :h 
Fireworks. 

DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Seciretary  by  May  20 
1994. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  WTitten  comments  to  the 
Comment  94-COOlO.  Office  of  the 
Secretary.  Consumer  Product  Safety 
Commission,  Washington.  DC  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Moore.  Trial  Attorney.  Office 
of  Compliance  and  Enforcement. 
Consumer  Product  Safety  Commission. 
Washington.  DC  20207;  telephone  (301) 
504-0626. 

SUPPLEMENTARY  INFORMATION:  (Attached) 

Diitod:  April  28.  1994.    • 
Sheldon  D.  Butts, 
Deputy  Secretary. 

Victor  Reichenbach,  dt/a  Reichenbach 
Fireworks;  Settlement  Agreement  and 
Order 

1.  Victor  Reichenbach,  owner  of 
Reichenbach  Fireworks  (hereinafter. 
"Reichenbach").  a  sole  proprietorship, 
enters  into  this  Settlement  Agreement 
(hereinafter.  "Agreement")  with  the  staff 
of  the  Con.sumer  Produrt  Safety 
Commission,  and  agrees  to  the  entry  of 
the  Order  described  herein.  The  purpose 
of  the  Agreement  and  Order  is  to  settle 
the  staffs  allegations  that  Reichenbach 
knowingly  caused  delivery  for 
introduction  into,  and/or  the  receipt  in 
interstate  commerce  of.  certain  banned 
hazardous  substances  and/or 
misbranded  hazardous  substances,  to 
wit,  fireworks,  in  violation  of  sections  4 
(a)  and  (c)  of  the  Federal  Hazardous 
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Substances  Act,  15  U.S.C.  1263  (a)  and 
(c). 

I.  Jurisdiction 

2.  The  Commission  has  jurisdiction 
over  Reichenbach  and  the  subject  matter 
of  this  Settlement  Agreement  pursuant 
to  section  30(a)  of  the  Consumer 
Product  Safety  Act  (hereinafter, 
•CPSA"'),  15  U.S.C.  2079(a).  and 
sections  2(f)(1)  (A)  and  (B),  4  (a)  and  (c), 
and  5(c)  of  the  Federal  Hazardous 
Substances  Act  (hereinafter,  "FHSA"), 


15  U.S.C.  1261(0(1)  (A)  and  (B).  1263  (a) 
and  (c),  and  1264(c). 

II.  The  Parties 

3.  The  "staff  is  the  staff  of  the 
Consumer  Product  Safety  Commission, 
an  independent  regulatory  commission 
of  the  United  States  establi.shed 
pursuant  to  section  4  of  the  CPSA  15 
U.S.C.  2053. 

4.  Victor  Reichenbach  is  the  sole 
propnetor  of  Reichenbach  Fireworks, 
located  in  the  .state  of  Montana,  with  its 
principal  corporate  offices  located  at 
R15  High  Ridge  Drive,  Billings,  Montana 


CPSC  collection  date  location 


April  16,  1991,  Blilings,  MN 


April  16.  1991.  Billings  MN 


Aoril  16,  1991.  Billings.  MN 


April  30.  1991,  Port  ot  Portland. 
OR. 

April  30,  1991.  Port  of  Portland, 
OR. 


May  22,  1991,  Port  of  Seattle, 
WA. 


June  9,   1992.  Port  of  Denver, 
CO. 


CPSC  sample  No./fireworks  device 


M-870-6319/Co!or   Pearl   flowers   (mines/ 
shells). 


M-870-6320/KaleKJoscope  (flaming  balls/ 
report). 


M-870-67 13/ Small  festival  balls  (100  foot 
shells). 


M-870-631&'Whrte  Orchid  (flaming  balls. 
50  feet). 

M-870-631&'Celebrating  Fireworics  w/Fire- 
cracker. 


M-870-6314/Blossom  After  Thunder  (flarrv- 
tng  balls.  30-70  feet). 


M-870-6310/Flashing    Thunder    (Flaming 
baits,  25  feet  with  report). 

M-870-1281/96  Shot  Color  Peak  Flames  . 

M-870-1282/News    Transmitter    (flaming 
balls  5-50  Feet). 


M-870-2722(A)/Sky  Boom  Rockets 

M-870-2722(B)/Coior  Silk  Rocket  .. 

M--870-2772(c)/A8rial  Flash  Rocket 

f*^-87(>-2722(D)/'Willow  Rocket  

M-670-2723/&-3  Bomber. 
M-872-2809/Twitter  Glitter. 


M-872-2810/Lawman-Lawman-25     Shots 
(flaming  balls  with  whistles  and  reports). 

P-863-8074/Color  Peart  Flowers  (flaming 
balls  10-40  feet  high  with  report). 


59105.  Reichenbach  fireworks  is 
engaged  in  the  business  of  importing 
and  selling  fireworks  in  the  United 
States. 

III.  Allegations  of  the  Staff 

5.  Between  April  2, 1991.  and  June  18. 
1991,  Reichenbach  Fireworks  caused 
the  delivery  for  introduction  into 
interstate  commerce,  and/or  received  in 
interstate  commerce,  banned  hazardous 
substances  and  misbranded  hazardous 
substances,  to  wit,  fireworks,  which  are 
identified  and  described  below: 

VioJatton(s) 


Excessive  pyrotechnic  leakage,  16  CFR  1507.5. 

Side  ignition  occurred.  16  CFR  1507.3(a)(1). 
Misbranded,  16  CFR  1500.14(b)(7). 
Excessive  pyrotechnic  leakage,  16  CFR  1507.5. 

Fuse  burn  time  too  short.  16  CFR  1507.3(a)(2). 
Failed  blowout  requirement.  16  CFR  1507.6. 
Excess  pyrotechnic  leakage.  16  CFR  1507.5. 

Fuse  burn  time  too  short,  16  CFR  1507.3(a)(2). 
Failed  fuse  weight  support  test.  18  CFR  1507.3(b). 
Fuse  burn  time  too  short.  16  CFR  1507.3(a)(2). 

Misbranded,  16  CFR  1500.14(bK7). 
Excess  pyrotechntc  leakage,  1 6  CFR  1 507.5. 

Fuse  burn  time'too  long.  16  CFR  1507.3(3)(2). 

Exceeded  gram  (2)  grains=130  mg)   report  weight.   16  CFR 

1500.17(a)(3). 
Misbranded.  16  CFR  1500.14(b)(7). 
Fuse  tHjrn  time  too  short,  16  CFR  1507.3(b). 

Failed  fuse  weight  support  test,  16  CFR  1507.3(b). 
Excess  report  weight.  16  CFR  1500.17(a)(3). 
Misbranded,  16  CFR  1500.14(b)(7). 
Fuse  bum  time  too  long,  16  CFR  1507.3(a)(2). 

Excess  report  weight  16  CFR  1500.17(a)(3). 
Fuse  burn  time  too  short,  16  CFR  1507.3(a)(2). 
Excess  pyrotechnic  leakage,  16  CFR  1507.5. 
Exhibited  Wowout,  16  CFR  1507.6. 

Excess  pyrotechnic  leakage,  16  CFR  1507.5. 
Fuse  burn  time  too  short.  16  CFR  1507.3(a)(2). 
Fuse  burn  time  too  short,  16  CFR  1507.3(a)(2). 

Failed  stick  rigidity  test.  16  CFR  1507.1;). 
Fuse  burn  time  too  short.  16  CFR  1507.3(a)(2). 

Failed  stick  rigkjity  test.  16  CFR  1507.10. 
Fuse  txjm  time  too  short,  16  CFR  1507.3(a)(2). 
Failed  stick  rigidity  test.  16  CFR  1501.10. 
Fuse  txjm  time  toe  short,  16  CFR  1507.3(a)(2). 
Failed  strck  rigidity  test.  16  CFR  1507.10. 
Exhibited  blowout,  16  CFR  1507.6. 
Fuse  burn  time  too  tong,  16  CFR  1507.3(a)(2). 

Excess  pyrotechnic  leakage,  16  CFR  1507,5. 
Failed  blowout  requirement,  16  CFR  1507.6. 
Excess  report  weight.  16  CFR  1500.17(a)(3). 
Failed  fuse  weight  support  test.  16  CFR  1507.3(b). 
Fuse  burn  time  too  long.  16  CFR  1507.3(a)(2). 

Fuse  missing. 

Excessive  pyrotechnic  leakage.  16  CFR  1507.5. 


( ;  ■'SC  collection  date  location 
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Juie  10.  1991.  Port  of  Portland. 
DR. 


CPSC  sample  NoTfireworks  device 


P-663-6076/Satum  Missile  Battery  

P-863-^80/Artillery  Shell. 
M-870-2731 /Fireworks  for  Celebration 


M-870-2733,'Spnng  Prevails  over  Garden 
(shoots  flaming  balls  40-50  feet  into  air). 


M-870-2735.'CelebratiOn  Crackers  (Three 
different  sizes  of  fire  cracker  sets). 


Violation(s) 


Burring  debris  fell  to  ground  in  8  Of  8  tested 

Report  discharged  on  grourxJ. 

Exhibited    side    ignition    in    less    than    5    seconds  16    CFR 

1507.3(aH1). 
Excess  pyrotechnic  leakage.  16  CFR  1507.5. 
Fuse  burn  time  too  short,  16  CFR  1507.3(a)(2). 

Excess  pyrotechnic  composition  for   report   weiaht     16  CFR 

1500.17(a)(3).  ^    ■ 

Misbranded.  16  CFR  1500.121. 
Fuse  bum  time  too  short.  16  CFR  1507.3(a)(2). 

fwlisbranded.  16  CFR  1500.121. 

Burning  debris  fell  to  earth  on  test  analyst  ar>d  ignited  arass 

fires. 
All    three    sets    exhibited    excess    report    weight     16    CFR 

1500.17(a)(3).  ^    ' 


k  'ith  regard  to  samples  M-«70-6315 
(Ct  ebrating  Fireworks  with 
Firecrackers).  M-870-6314  (Blossom 
after  Thunder),  and  M-870-6310 
(Flashing  Thunder)  noted  above,  tliese 
are  "Class  B"  fireworks.  Reichenbach 
Fiteuorks  imported  them  in  consumer 
packaging  and  sold  them  to  retailers 
licunsed  to  sell  only  '"Class  C"  fireworks 
to  consumers.  "Class  B"  devices  are 
defmed  by  the  U.S.  Department  of 
Transportation.  44  CFR  173.88(a)  and 
(dj  and  173.100  (a)  and  (r)  and  have 
sigjnificantly  greater  pyrotechnic 
composition  than  "Class  C"  fireworks. 
For  this  reason,  they  pose  a  greater  risk 
of  injur>'  to  consumers. 

6.  For  the  specific  reasons  set  out  in 
paragraph  5  above,  the  fireworks 
described  therein  failed  to  comply  with 
the  Commission's  fireworks  regulations. 

7.  Each  of  the  fireworks  devices 
named  in  paragraph  5  above,  therefore, 
is  a  banned  hazardous  substance.  15 
U.S.C.  1261(q)(l)(B),  16  CFR 
1500.17(a)(3)  and  16  CFR  part  1507. 

8.  Certain  fireworks  identified  in 
paragraph  5  above  also  fail  to  comply 
with  the  Commission's  labeling 
requirements  for  fireworks  and. 
therefore,  are  misbranded  hazardous 
substances.  15  USC  1261(p)  (1)  and  (2). 
15  U.S.C.  1262(b):  16  CFR  1500.14(b)(7) 
and  16  CFR  1500.121. 

9.  Reichenback  Fireworks  knowingly 
received  and  caused  the  introduction 
into  interstate  commerce  of  the 
aforesaid  banned  and  misbranded 
hazardous  substances,  in  violation  of 
section  4  (a)  and  (c)  of  the  FHSA.  15 
U.S.C.  1263  (a)  and  (c).  The  Commission 
may  impose  a  civil  penalty  for  these 
violations  pursuant  to  section  5  (c)  of 
the  FHSA,  15  U.S.C.  1264(c). 

IV.  Response  of  Reichenbach  Fireworks 

10.  Reichenbach  Fireworks  denies  the 
allegations  of  the  staff  that  it  knowingly 
received  or  caused  the  introduction  into 


commerce  of  the  aforesaid  banned  or 
misbra.nded  hazardous  substances,  or 
that  it  violated  the  FHSA  as  alleged  by 
the  staff. 

V.  .\greement  of  the  Parties 

1 1.  The  Consum.er  Product  Safety 
Commission  has  jurisdiction  over 
Reichenbach  and  the  subject  matter  of 
this  Settlement  Agreement  and  Order 
under  the  following  acts:  Consumer 
Product  Safety  Act,  15  U.S.C.  2051  H 
sf^q..  and  the  Federal  Hazardous 
Substances  Act,  15  U.S.C.  1261  et  seq.. 

12.  Reichenbach  agrees  to  pay  to  the 
Commission  a  civil  penalty  in  the 
amount  of  Fifteen  Thousand  and  00/100 
Dollars  ($15,000.00)  within  ten  (10) 
days  after  service  of  the  Final  Order  of 
the  Commission  accepting  this 
Settlement  Agreement. 

13.  The  Commission  does  not  make 
any  determination  that  Reichenbach 
knowingly  violated  the  FHSA.  The 
Commission  and  Reichenbach  agree  that 
this  Agreement  is  entered  into  for  the 
purposes  of  settlement  only. 

14.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  this  Settlement 
Agreement  and  Order  shall  be  placed  on 
the  public  record  and  shall  be  published 
in  the  Federal  Register  in  accordance 
with  the  procedures  set  forth  in  16  CFR 
1118.20(e)-(h).  If  the  Commission  does 
not  receive  any  written  request  not  to 
accept  the  Settlement  Agreement  and 
Order  within  15  days,  the  Settlement 
Agreement  and  Order  will  be  deemed 
finally  accepted  on  the  16th  day  after 
the  date  it  is  published  in  the  Federal 
Register. 

15.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission  and  issuance  of  the  Final 
Order.  Reichenbach  knowingly, 
voluntarily  and  completely,  waives  any 
rights  it  may  have  in  this  matter  (1)  to 
an  administrative  or  judicial  hearing.  (2J 


to  judicial  review  or  other  challenge  or 
contest  of  the  validity  of  the 
Commission's  actioi-s,  (3)  to  a 
determination  by  the  Commission  as  to 
whether  Reichenbach  failed  to  comply 
with  the  FHSA  as  aforesaid,  and  (4)  to 
a  statem.ent  of  findings  of  fac:t  and 
conclusions  of  law. 

16.  For  purposes  of  section  6(b)(5)  of 
the  CPSA.  15  U.S.C.  20.i5(bj(5).  this 
matter  shall  be  treated  as  if  a  complaint 
had  been  issued. 

17.  The  parties  further  agree  that  the 
Commission  shall  issue  the  attached 
Order  incorporated  herein  by  reference: 
and  that  a  violation  of  the  Order  shall 
subject  Reichenbach  to  appropriate  legal 
action. 

18.  No  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  this  Settlement  Agreement 
and  Order  may  be  used  to  var>'  or  to 
contradict  its  terms. 

19.  The  provisions  of  the  Settlement 
Agreement  and  Order  shall  apply  to 
Reichenbach  and  each  of  his  successors 
and  assigns. 

Dated:  January  26.  1994. 
Reichenbach  Firfiworks 
Victor  Reichenbach. 

Owner,  neichpnbacb  Fimworks.  8] 5  High 
Pidgn  Drh-e.  Billings.  Montnna  59105. 

Commission  Staff 

David  SchmeJtzer. 

Assistant  Executive  Director.  Office  of 

Compliance  and  Enforcement. 

Alan  H.  Schoem. 

Director.  Division  of  Adniinistrutive 
Litigation.  Office  of  Compliance  and 
Enforcement. 

Dated:  February  2. 1994. 
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By:  William  J.  Moore. 

Trial  Attorney,  division  of  Administrative 

Litigation,  Office  of  Compliance  and 

Enforcement. 

Victor  Reichenbach,  cL/b/a  Reichenbach 
Fireworks;  Order 

Upon  consideration  of  the  Settlement 
Agreement  entered  into  between 
respondent  Victor  Reichenbach,  d/b/a 
Reichenbach  Fireworks,  a  sole 
proprietorship,  and  the  staff  of  the 
Consumer  Product  Safety  Commission; 
and  the  Commission  having  jurisdiction 
over  the  subject  matter  and  Reichenbach 
Fireworks;  and  it  appearing  that  the 
Settlement  Agreement  is  in  the  public 
interest,  it  is,  hereby 

Ordered,  That  Victor  Reichenbach 
shall  pay,  within  10  days  of  final 
acceptance  of  this  Settlement 
Agreement  and  service  of  this  Order,  a 
civil  penalty  in  the  amount  of 
$15,000.00  to  the  U.S.  Consumer 
Product  Safety  Commission. 

Provisionally  accepted  on  the  28th 
day  of  April.  1994. 

By  Order  of  the  Commission. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 
[FR  Doc.  94-10858  Filed  5-4-94;  8.45  ami 
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DEPARTMErfT  OF  DEFENSE 

Department  of  the  Air  Force 

Public  Scoping  Meeting,  GrifTiss  AFB, 
NY 

The  United  States  Air  Force  (AF)  will 
conduct  a  public  scoping  meeting  to 
provide  a  forum  for  public  officials  and 
the  community  to  provide  information 
and  comments  concerning  the  disposal 
and  reuse  of  portions  of  Griffiss  AFB, 
NY.  The  meeting  will  be  held  May  19, 
1994  beginning  at  7  p.m.  at  the  Common 
Council  Chambers,  Rome  City  Hall,  200 
Liberty  Plaza,  Rome,  New  York. 

The  purpose  of  this  meeting  is  to:  (1) 
Identify  the  environmental  issues  and 
concerns  that  should  be  analyzed  to 
support  base  disposal  and  reuse;  (2) 
solicit  comments  on  the  proposed 
action;  and  (3)  solicit  potential  disposal 
and  reuse  alternatives  for  consideration 
in  developing  the  EIS.  In  soliciting 
disposal  and  reuse  alternatives,  the  AF 
will  consider  all  reasonable  alternatives 
offered  by  any  federal,  state  or  local 
government  agency,  and  any  federally- 
sponsored  or  private  entity  or 
individual.  The  resulting  EIS  will  be 
considered  in  making  disposal  decisions 
that  will  be  documented  in  the  Air 


Force's  Final  Disposal  Plan  and  Record 
of  Decision  for  Griffiss  AFB. 

To  ensure  sufficient  time  to 
adequately  consider  public  comments 
concerning  environmental  issues  and 
disposal  alternatives  to  be  included  in 
the  EIS,  the  AF  recommends  that 
comments  and  reuse  proposals  be 
presented  at  the  upcoming  meeting  or 
forwarded  to  the  address  below  by 
August  1, 1994.  The  AF  will,  however, 
accept  additional  comments  at  any  time 
during  the  environmental  impact 
analysis  process. 

Please  direct  written  comments  or 
requests  for  further  information 
concerning  the  base  disposal  and  reuse 
EIS  to:  Lt  Col  Gary  P.  Baumgartel,  HQ 
AFCEE/EC.  8106  Chennault  Road. 
Brooks  AFB  TX  78235-5313.  (210)  536- 
3869. 

Patsy  |.  Conner, 

Air  Force  Federal  Fegister  Liaison  Officer. 
|FR  Doc.  94-10730  Filed  5-4-04;  8:45  am] 

BILLINQ  COOE  3910-01-P 


Public  Scoping  Meeting,  K.  I.  Sawyer 
AFB,  Ml 

The  United  States  Air  Force  (AF)  will 
conduct  a  public  scoping  meeting  to 
provide  a  forum  for  public  officials  and 
the  community  to  provide  information 
and  comments  concerning  the  disposal 
and  reuse  of  portions  of  K.  I.  Sawyer 
AFB,  MI.  The  meeting  will  be  held  May 
17, 1994  beginning  at  7  p.m.  at  the 
Gwinn  High  School.  50  W  M-35, 
Gwinn,  Michigan. 

The  purpose  of  this  meeting  is  to:  (1) 
Identify  the  environmental  issues  and 
concerns  that  should  be  analyzed  to 
support  base  disposal  and  reuse;  (2) 
solicit  comments  on  the  proposed 
action;  and  (3)  solicit  potential  disposal 
and  reuse  alternatives  for  consideration 
in  developing  the  EIS.  In  soliciting 
disposal  and  reuse  alternatives,  the  AF 
will  consider  all  reasonable  alternatives 
offered  by  any  federal,  state  or  lo<.al 
government  agency,  and  any  federally- 
sponsored  or  private  entity  or 
individual.  The  resulting  EIS  will  be 
considered  in  making  disposal  decisions 
that  will  be  documented  in  the  Air 
Force's  Final  Disposal  Plan  and  Record 
of  Decision  for  K.  I.  Sawyer  AFB. 

To  ensure  sufficient  time  to 
adequately  consider  public  comments 
concerning  environmental  issues  and 
disposal  alternatives  to  be  included  in 
the  EIS,  the  AF  recommends  that 
comments  and  reuse  proposals  be 
presented  at  the  upcoming  meeting  or 
forwarded  to  the  address  below  by 
August  1, 1994.  The  AF  will,  however, 
accept  additional  comments  at  any  time 


during  the  environmental  impact 
analysis  process. 

Please  direct  written  comments  or 
requests  for  further  information 
concerning  the  base  disposal  and  reuse 
EIS  to:  Lt  Col  Gary  P.  Baumgartel,  HQ 
AFCEE/EC,  8106  Chennault  Road, 
Brooks  AFB  TX  78235-5318,  (210)  536- 
3869. 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
|FR  Doc.  94-10732  Filed  5-4-94;  8:45  am] 

BILUNG  COOE  3910-01-l> 


Public  Scoping  Meeting,  Newark  AFB, 
OH 

The  United  States  Air  Force  (AF)  will 
conduct  a  public  scoping  meeting  to 
provide  a  forum  for  public  officials  and 
the  community  to  provide  information 
and  comments  concerning  the  disposal 
and  reuse  of  portions  of  Newark  AFB, 
OH.  The  meeting  will  be  held  May  10, 
1994  beginning  at  7  p.m.  at  the  Heath 
City  Hall.  1287  Hebron  Road.  Heath. 
Ohio. 

The  purpose  of  this  meeting  is  to:  (1) 
Identify  the  environmental  issues  and 
concerns  that  should  be  analyzed  to 
support  base  disposal  and  reuse;  (2) 
solicit  comments  on  the  proposed 
action;  and  (3)  solicit  potential  disposal 
and  reuse  alternatives  for  consideration 
in  developing  the  EIS.  In  soliciting 
disposal  and  reuse  alternatives,  the  AF 
will  consider  all  reasonable  alternatives 
offered  by  any  federal,  state  or  local 
government  agency,  and  any  federally- 
sponsored  or  private  entity  or 
individual.  The  resulting  EIS  will  be 
considered  in  making  disposal  decisions 
that  will  be  documented  in  the  Air 
Force's  Final  Disposal  Plan  and  Record 
of  Decision  for  Newark  AFB. 

To  ensure  sufficient  time  to 
adequately  consider  public  comments 
concerning  environmental  issues  and 
disposal  alternatives  to  be  included  in 
the  EIS.  the  AF  recommends  tliat 
comments  and  reuse  proposals  be 
presented  at  the  upcoming  meeting  or 
forwarded  to  the  address  below  by 
August  1, 1994.  The  AF  will,  however, 
accept  additional  comments  at  any  time 
during  the  environmental  impact 
analysis  process. 

Please  direct  written  comments  or 
requests  for  further  information 
concerning  the  base  disposal  and  reuse 
EIS  to:  Lt  Col  Gary  P.  Baumgartel,  HQ 
AFCEE/EC,  8106  Chennault  Road, 
Brooks  AFB  TX  78235-5318,  (210)  536- 
3869. 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer 
|FR  Doc.  94-10731  Filed  5-4-94;  8:45  am) 

BILLING  COOE  3910-01-P 
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Department  of  ttie  Army 

International  Personal  Property  Rate 
Program;  Proposed  Changes 

AGENCY:  Military  Traffic  Management 
Command.  E>OD. 
ACTION:  Notice. 


NUMMARY:  MTMC  is  proposing  use  of 
Electronic  Data  Interchange  (EDI)  as  the 
method  for  carriers  to  submit 
intehiational  personal  property 
shipment  rates.  This  system  is  the 
method  by  which  international  personal 
property  shipment  rates  will  be 
subjnitted  for  Department  of  Defense 
(DOD)-sponsored  international 
household  goods  (HHG)  and 
unaccompanied  bagpnge  (IIB) 
shipments. 

DATtS:  Comments  must  be  received 
befcnejuly  5.  1994. 

ADDRESSES:  Comments  should  be 
mai  ad  to  Headquarters,  Military  Traffic 
Mar  agement  Command,  ATTN:  MTOP- 
T-M.  room  621.  5611  Columbia  Pike. 
Faiii  Church,  VA  22041-5050. 
FOR  PURTHER  INFORMATION  CONTACT: 
Mr.  ,\iex  Moreno,  (703)  756-2383. 
SUPPLEMENTARY  INFORMATION:  MTMCs 
intetition  to  institute  an  EDI  program  for 
acquisition  of  carrier  rates  is  in 
furthc-ance  of  the  following  policy  and 
<fireclives: 

a.  pffice  of  the  Secretary  of  Defense 
Policy  Memorandum  directing  use  of 
American  National  Standards  Institute 
KDl  jstandards.  dated  May  iri88. 

b.|4l  Code  of  Federal  Regulations. 
§  10|i-41.007,  permitting  use  of  EDI  to 
dociiment  and  pay  transportation  bills, 
Apri!  1 989. 

c.  iDefense  Management  Review 
Decilsion  941  dire!::ting  use  of  EDI 
standards,  dated  November  1993. 

M  TMC  proposes  the  use  of  EDI  to 
rece  ve,  return,  file,  and  use  rates 
subnjtted  by  HHG  and  UB  carriers. 

Tl  e  meetings  listed  below  were  held 
to  discuss  use  of  EDI  for  billing  and  rate 
filin  5  purposes.  The  carrier  industry 
was  invited  to  attend  these  meetings 
and  ASS  briefed  on  MTMCs  desire  to 
convdrt  from  a  magnetic  tape  media  for 
rate  lUbmissions  to  an  EDI  process. 

a.  DOD/Induslry  EDI  Personal 
Propjarty  Working  Group  meetings  on 
June;i4, 1991.  and  January-  29-31.  1992, 
at  Bethesda,  Mar>'land. 

b.  DOD/Industry  EDI  Persona! 
Property  Working  Group  meeting  on 
March  23-25. 1992,  at  Indianapolis. 
Indiana. 

Under  this  proposed  change,  carriers 
will  |je  able  to  electronically  file  their 
rates  on  a  daily  basis  during  Filing 
windows,  and  will  be  electronically 


notified  by  the  next  business  day  of  the 
results,  i.e..  total  rates  received  and  rates 
rejected  with  a  rejection  error  code.  For 
the  initial  filing  (I/F)  window,  carriers 
will  have  a  3-week  period,  prior  to  the 
1/F  deadline,  in  which  they  can  add, 
delete,  or  change  rates  on  a  daily  basis. 
Upon  completion  of  the  I/F  window, 
MTMC  will  notify  all  interested  parties 
via  an  electronic  bulletin  board  of  all 
rate  levels  filed  by  traffic  channel, 
including  which  carrier  established  the 
rate.  If  two  or  more  carriers  establish 
this  rate  level,  each  carrier  will  he 
shown.  MTMC  will  continue  to  verify 
all  carriers  filing  rates  in  the  I/F  window 
have  a  letter  of  intent  on  file  at  each 
applicable  installation.  There  will  be 
approximately  a  3-week  period  after 
notification  of  established  low  rates  and 
the  me-too  (M/T)  window  to  allow 
carriers  an  opportunity  to  determine 
their  M/T  rates.  Carriers  will  have  a  2- 
week  p'jriod,  prior  to  the  M/T  filing 
deadline,  in  which  they  can  either  add 
or  change  M/T  rates  on  a  daily  basis. 
However,  once  both  I/F  and  M/T  filing 
deadlines  have  passed,  no  fiirther 
modifications  to  those  rates  or  other 
rates  uill  be  allowed.  The  mistakein- 
rate  filing  (MMIRF)  process  will  be 
included  in  the  window  period.  The 
input  rates  will  be  edited  for  suspect 
rales  and  returned  to  the  carriers  so  they 
may  make  "MIRF-like"  changes.  There 
will  be  two  cancellation  periods  during 
each  6-month  cycle  in  which  carriers 
will  be  allowed  to  cancel  rates. 

The  purpose  of  this  proposed  change 
is  to  con\ert  the  rate  filing  process  from 
a  magnetic  tape  media  to  electronic 
submission.  Initially.  MTMC  will  accept 
electronic  mail  capabilities  or  in  the 
public  standard  format  of  ANSI  X.12 
Trarisportaf  ion  Services  Tender 
Transaction  Set  602  using  EDI 
technology.  However,  MTMC  plans  lo 
transition  over  the  next  18  months  to 
ANSI  X.12  602  public  standard  format 
as  the  sole  method  for  submission  of 
international  personal  property  rates. 

It  is  anticipated  that  many  automated 
data  proce.ssing  (ADP)  firms  currently 
filing  magnetic  tape  on  behalf  of  carriers 
will  continue  to  provide  rate  filing 
services  under  the  electronic 
submission  requirement.  Carriers  that 
elect  to  use  the  services  of  these  ADP 
firms  will  only  have  to  notify  MTMC.  in 
writing,  of  the  firm  representing  them. 

For  interested  parties  who  wish  to  file 
rates  using  EDI  procedures,  the  first  step 
will  be  to  obtain  the  services  of  a  Value 
Added  Network  (VAN)  for  either  X.25 
protocol  for  the  EDI  602  format  or  X.400 
protocol  for  the  electronic  mail 
proprietary  format.  The  VAN  will  be  the 
conduit  for  exchanging  rate  submissions 
with  MTMC.  The  next  step  will  be  to 


complete  a  Trading  Partner  .Agreement 
and  submit  to  MT>4C.  A  Trading  Partner 
Agreement  provides  the  terms  and 
conditions  governing  the  exchange  of 
administrative  infonnation  between 
carriers  and  MTMC,  and  legally  binds 
both  parties  to  those  terms.  The  final 
step  will  be  to  complete  three  successful 
transmissions  of  rates  without  a 
communications  or  technical  error. 

All  international  personal  property 
rates  will  bo  filed  via  electronic 
submission  for  the  International  Winter 
1995  (IS95)  cycle,  rates  effective  October 
1. 1995.  It  is  anticipated  that  the  I/F 
window  will  be  in  May  1995  for  a  3- 
week  period.  Magnetic  tapes  will  no 
longer  be  accepted. 

DOD-approved  international  personal 
property  carriers  and  current  ADP  rate 
tape  filers  will  be  provided  instructions 
on  filing  electronic  rate  submissions 
after  comments  received  as  a  result  of 
this  Federal  Register  notice  have  been 
reviewed.  Instructions  for  filing  rates 
electronically  will  also  be  provided  on 
the  AT&T  Bulletin  Board.  The 
instructions  for  filing  electronic 
international  personal  property  rates 
will  include  procedures  for  filing  a 
Trading  Partner  Agreement,  and 
procfcdures  for  testing  transmission  of 
rates,  along  with  MTMC  points  of 
contact  for  these  procedures. 
Kenneth  I..  Denton, 
Amiy  Federal  Register  Liaison  Officer 
|FK  Doc.  94-10800  Fiiod  5-t-94:  845  am] 

BILLING  CODE  371&-C8-M 


Patents  Available  for  Licensing 

AGENCY:  U.S.  Army  Aviation  and  Troop 
Com.mand,  DOD. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Army 
announces  the  general  availability  of 
exclusive,  partially  exclusive,  or 
nonexclusive  licenses  under  the 
following  patent:  Any  licenses  granted 
shall  comply  with  35  U.S.C.  209  and  37 
CFR  part  404. 


Issue  pat- 
ent 

Title 

Issue  date 

4.472,504  . 

Hyperproducing 
Cellulase  Micro- 
organism. 

09/18/84 

ADDRESSES:  Commander,  U.S.  Army 
Aviation  and  Troop  Command,  4300 
Goodfellow  Boulevard.  St.  Louis.  MO 
63120-1798. 

FOR  FURTHER  INFORMATION  CONTACT: 
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John  T.  Stone  or  Ms.  Jessica  M.  Niro, 
(508)  651^510  or  DSN  256-4510. 
Kenneth  L  Denton. 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  94-10801  Filed  5-4-94;  8:45  am) 

BILUNG  CODE  3710-08-M 


DEPARTME^fr  OF  ENERGY 

Office  of  Fossil  Energy 
[FE  DOCKET  NO.  94-32-NG] 

Riata  Resources  Ltd.;  Order  Granting 
Blanket  Authorization  To  Import 
Natural  Gas  From  and  Export  Natural 
Gas  to  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACT)ON:  Notice  of  order. 

SUMMARY:  Tlie  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  Riata 
Resources  Ltd.  blanket  authorization  to 
import  and  export  up  to  a  combined 
maximum  of  100  Bcf  of  natural  gas  from 
and  to  Canada  over  a  two-year  term 
beginning  on  the  date  of  first  import  or 
export. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  doclcet  room,  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  536-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  April  18,  1994. 
Qifford  P.  Tomaszewski, 
Director.  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy: 
IFR  Doc.  94-10851  Filed  5-4-94:  8:45  ami 
BILUNO  CODE  S450-01-P 

[FE  DOCKET  NO.  94-22-NG] 

Stampgas  (U.S.)  Inc.;  Order  Granting 
Blanket  Authorization  To  Import  and 
Export  Natural  Gas,  Including 
Liquefied  Natural  Gas,  From  and  to 
Canada  and  Mexico 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
StampGas  (U.S.)  Inc.  authorization  to 
import  up  to  a  100  Bcf  and  to  export  up 
to  100  Bcf  of  natural  gas  from  and  to 
Canada  and  Mexico,  and  to  import  up 
to  10  Bcf  of  liquefied  natural  gas  over 
a  two-year  term  beginning  on  the  date 
of  first  import  or  export. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 


Programs  docket  room,  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
e.xcept  Federal  holidays. 

Issued  in  Washington,  DC,  April  20. 1994. 
Clifford  P.  Tomaszewski, 

Director.  Office  of  Natural  Gas.  Office  of  Fuels 

Programs.  Office  of  Fossil  Energy. 

IFR  Doc.  94-10850  Filed  5-4-94:  8:45  am) 

BILLING  CODE  •4Sft-01-P 

[FE  DOCKET  KO  94-1 7-NG] 

Westcoast  Gas  Services  (U.S.A.)  Inc.; 
Order  Granting  Blanket  Authorization 
To  Import  and  Export  Natural  Gas  and 
Liquefied  Natural  Gas  From  and  to 
Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  an  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Westcoast  Gas  Services  (U.S.A.)  Inc. 
blanket  authorization  to  import  up  to 
1,000  billion  cubic  feet  (Bcil  of  natural 
gas,  including  liquefied  natural  gas 
(LNG),  from  Canada,  and  to  export  up  to 
1 ,000  Bcf  of  natural  gas  to  Canada,  over 
a  two-year  term  beginning  on  the  date 
of  first  delivery. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room.  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue.  SW,  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  April  21,  19<)4. 
Clifford  P.  Tomaszewski, 

Director.  Office  of  Natural  Gas.  Office  of  Fuels 

Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  94-10649  FiK-d  5-^-94;  8:45  am) 

BtLUNG  CODE  S450-01-P 


Federal  Energy  Regulatory 
Commission 

[Project  No.  2489-001  Vermont] 

Central  Vermont  Public  Service 
Corporation;  Availability  of  Draft 
Environmental  Assessment 

April  29,  1994. 

In  accordance  with  the  National 
En\'ironmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulator>' 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486.  52  FR  47897),  the  Office  of 


Hydropower  Licensing  has  reviewed  the 
application  for  a  subsequent,  minor 
license  for  the  Cavendish  Hydroelectric 
Project,  located  on  the  Black  River,  in 
the  Town  of  Cavendish,  Windsor 
County,  Vermont  and  has  prepared  a 
Draft  Environmental  Assessment  (DEA) 
for  the  project.  In  the  DEA,  the 
Commission's  staff  has  analyz:ed  the 
potential  environmental  impacts  of  the 
project  and  has  concluded  that  approval 
of  the  project,  with  appropriate 
mitigation  or  enhancement  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street.  NE.. 
Washington.  DC  20426. 

Please  submit  any  comments  within 
30  days  from  the  date  of  this  notice. 
Comments  should  be  addressed  to  Lois 
D.  Ca.shell.  Secretary.  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20428.  Please  affix  Project  No.  2489  to 
oil  comments.  For  further  information, 
please  contact  Jim  Haimes. 
Environmental  Coordinator,  at  (202) 
219-2489. 
Lois  D.  Cashell, 
Secretory. 
IFR  Doc.  94-10766  Filed  5-4-94;  8:45  a-Ti) 

BILLING  CODE  6717-01-M 

[Docket  No.  CP94-161-0O0] 

Avoca  Natural  Gas  Storage;  Site  Visit 

April  29, 1094. 

On  May  4  and  5,  1994,  tlie  Office  of 
Pipeline  Regulation  staff  will  conduct  a 
site  visit  with  representatives  of  Avoca 
Natural  Gas  Storage  for  the  facilities 
proposed  in  the  Avoca  Gas  Storage  Field 
Project.  The  proposed  facilities  are  near 
the  towns  of  Avoca  and  Wallace  in 
Steuben  County,  New  York. 

Parties  to  the  proceeding  may  attend. 
Those  planning  to  attend  must  provide 
their  own  transportation.  For  further 
information,  call  Steven  G.  Crape,  (202) 
208-0812. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-10771  Filed  5-4-94,  8:45  am) 

BILUNG  CODE  «717-01-M 


[Docket  No.  ER94-1070-^)00] 
Boston  Edison  Company;  Filing 

April  29, 1994. 

Take  notice  that  on  April  15,  1994, 
Boston  Edison  Company,  Blackstone 
Valley  Electric  Company  and 
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Comijionwealih  Electric  Company  filed 
a  £u{)p!enient  in  this  docket  agreeing  to 
niak^a  filing  with  the  Commission 
before  collecting  any  charges  in  the 
evenfi  that  use  rights  under  the  Card 
Streej  Jine  agreement  filed  in  this  docket 
are  exce^ed. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Eneray  Regulatory  Commission,  825 
North^Cipitol  Str-sef .  NE.,  Washington, 
DC  2()42fi,  in  accordance  with  Rules  211 
and  2J14  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  1J5  CFR  365.214).  Ail  such  motions 
or  pre  tests  should  be  filed  on  or  before 
May  :  1 1994.  Protests  will  be 
considpred  by  the  Commission  in 
detennining  the  appropriate  action  to  be 
taken  but  will  not  s^rve  to  make 
protestants  parties  lo  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD  Cashell. 
Secrelm: 
IFR  Dcq.  94-10768  Filed  5-4-94:  8:45  am] 

BiLUNGltODE  671 7-01 -M 


Pocket  No.  EL94-^tB-000] 

Delmirva  Power  &  Light  Ck>mpany; 
Filing 

April  ;Si,  1994. 

Takj  notice  that  on  April  26,  1994, 
Dtilmc  ^a  Power  &  Light  Company 
(Delmairxa)  amended  its  original  filing 
in  fhii  tlocket  of  a  petition  for  waiver 
pursi!  im  to  section  207  of  the 
Comrr  ;ssion"s  Rules  and  the  policy 
establ  shed  by  the  Commission  in  an 
order  ssued  November  29, 1993  in 
Westek-n  Resourciv-.  Inc.,  65  FERC 
T61.2;'l  (1993).  The  filing  was  made  in 
order  or  ihe  company  to  lock  in  the 
period  over  which  "time  value"  refunds 
with  r|>Kpoct  to  coal  mine  closing  costs 
which  the  company  collected  through 
its  whalesale  fuel  adjustment  clause  in 
1989  tb  1992  and  which  ere  the  subject 
of  a  ptjnding  audit.  The  am.endment  was 
filed  a$  an  "Answer  of  Delmar\'a  Power 
&  Lighjt  Company  to  Motions  to 
hiten'ine"  previously  filed  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 


or  protests  should  be  filed  on  or  before 
May  6, 1994.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Com.mission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-10767  Filed  5-4-94;  8:45  am) 

BILLING  CODE  6717-01-M 


[Docket  No.  ER94-974-000] 

Indianapolis  Power  &  Light  Company; 
Filing 

April  29.  1994. 

Ta.ke  notice  that  on  April  5,  1994, 
Indianapolis  Power  &  Light  Company 
tendered  for  filing  an  amendment  to  its 
February  15.  1994  filing  in  this  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  12, 1994.  Protests  will  be 
considerad  "oy  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding, 
.^ny  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  94-1076&  Filed  5-4-94:  8:45  ami 
BILLINO  CCDF  e717-01-M 


[Docket  No.  ER94-385-000] 

Koch  Gateway  Pipeline  Company,  et 
al.;  Request  Under  Blanket 
Authorization 

April  29,  1994. 

Take  notice  that  on  April  28,  1994, 
Koch  Gateway  Pipeline  Company 
(Koch),  P.O.  Box  1478,  Houston,  Texas 
77251-1478,  and  Florida  Gas 
Transmission  Company  (Florida),  P.O. 
Box  1168,  Houston,  Texas  77251-1188, 
filing  in  Docket  No.  CP94-385-000  a 
request  pursuant  to  §§  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.212)  for 


authorization  to  reassign  volumes  of  gas 
to  be  delivered  pursuant  to  an  exchange 
agreement  between  the  two  pipelines 
under  the  blanket  certificates  issued  to 
Koch  in  Docket  No.  CP82^  30-000  and 
issued  to  Florida  in  Docket  No.  CP82- 
553-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 

Koch  and  Florida  state  that  one  of  the 
three  exchange  points  specified  in  the 
original  exchange  transaction  is  inactive 
and  is  no  longer  needed.  Koch  and 
Florida  propose  to  reassign  the  gas 
volumes  to  the  remaining  two  exchange 
points.  They  further  stato  that  the  total 
volumes  to  be  delivered  after  the 
requested  reassignment  will  not  exceed 
the  total  volumes  authorized  prior  to  the 
request;  that  they  have  adequate 
capacity  to  accomplish  the  reassigned 
deliveries  without  detriment  or 
disadvantage  to  other  customers;  and 
the  proposed  change  will  not  impact 
either  of  the  pipelines'  peak  day  and 
annual  deliveries. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  Ihe 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  detmed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrav.  n 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natu.-al  Gas  Act. 
Lois  D.  Cashell, 
SfKretjry. 
[FR  Doc.  94-10772  Filed  5-4-94;  8:45  am] 

BILUNG  CODE  S717-01-M 

[Docket  No.  RP93-1 09-000] 

Williams  Natural  Gas  Co.;  Informal 
Settlement  Conference 

April  29,  1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  May  5,  1994.  at  10 
a.m.  at  the  offices  of  the  Federal  Energy 
Regulatory  Commission.  810  First 
Street,  NE.,  Washington.  DC,  for  the 
purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 
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Any  party,  as  defined  by  18  CFR 
383.102(c).  or  any  participant  as  defined 
by  18  CFR  385.102(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  '.o  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  James  A.  Pederson  at  (202)  208- 
5705  or  Sandra  Delude  at  (202)  208- 
0583. 

Lois  D.  Casheii, 
Secretary. 
|FR  I>ic.  94-10770  Filed  5-4-34:  8:45  am] 

BILLINO  CODE  6717-01-M 


Office  of  Hearings  and  Appeals 

Proposed  Implementation  of  Special 
Refund  Procedures 

AGENCY:  Office  of  Hearings  and  Appeals, 
Department  of  Energy. 
ACTION:  Notice  of  proposed 
implementation  of  special  refund 
procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  proposed 
procedures  for  disbursement  of 
521,764.57,  plus  accrued  interest,  in 
refined  petroleum  overcharges  obtained 
by  the  E)OE  under  the  terms  of  a 
Remedial  Order  issued  to  Aptos  Shell, 
et  al.  (Aptos)  Case  Nos.  LEF-0092.  et  al. 
The  OHA  has  tentatively  determined 
that  the  funds  will  be  distributed  in 
accordance  with  the  provisions  of  10 
CFR  part  205.  subpart  V  and  15  U.S.C. 
4501.  the  Petroleum  Overcharge 
distribution  and  Restitution  Act 
(PODR.\). 

DATE  AND  ADDRESS:  Comments  must  be 
filed  in  duplicate  within  30  days  of 
publication  of  this  notice  in  the  Federal 
Register  and  should  be  addressed  to  the 
Office  of  Hearings  and  Appeals. 
Department  of  Energy.  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585.  All  commants 
should  display  a  reference  to  Case 
Number  LEF-0092.  et  al. 
FOR  FURTHER  INFORMATION  CONTACT:  Kim 
L.  Hargrove,  Staff  Attorney.  Office  of 
Hearings  and  Appeals.  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585.  (202)  586-2400. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.282(b). 
notice  is  hereby  given  of  the  issuance  of 
the  Proposed  E)ecision  and  Order  set  out 
below.  The  Proposed  Decision  sets  forth 
the  procedures  that  the  EXDE  has 
tentatively  formulated  to  distribute  to 
eligible  claimants  $21,764.57.  plus 
accrued  interest,  obtained  by  the  DOE 


under  the  terms  of  a  Remedial  Ordor 
that  the  DOE  i.ssued  to  Aptos  Shell,  et 
al.  (Aptos)  on  December  14.  1981. 
Under  the  Remedial  Order.  Aptos  was 
found  to  have  violated  the  Federal 
petroleum  price  and  allocation 
regulations  involving  the  sale  of  refined 
petroleum  products  du-in^  the  relevant 
audit  periods. 

The  OHA  has  proposed  to  distribute 
the  Remedial  Order  funds  in  a  two  stage 
refund  proceeding.  Punhasers  of  motor 
gasoline  from  any  one  of  the  {gasoline 
retailers  considered  in  the  Aptos 
proceeding  will  have  an  opportunity  to 
submit  refund  applications  in  the  first 
stage.  Refunri.s  will  be  granted  to 
applicants  who  satisfactorily 
demonstrate  they  were  injured  by  the 
pricing  violations  and  who  document 
the  volume  of  refined  petroleum 
products  they  purchased  from  one  of  the 
gasoline  retailers  during  the  relevant 
audit  periods.  In  the  event  that  money 
remains  aftei^all  first  stage  claims  have 
been  disposed  of.  the  remaining  funds 
will  be  disbursed  in  accordance  with 
the  provisions  of  15  U.S.C.  4501.  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (PODRA). 

Any  member  of  the  public  may 
submit  written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
forward  two  copies  of  their  submissions, 
within  30  days  of  publication  of  this 
notice  in  the  Federal  Register,  to  the 
address  set  forth  at  the  beginning  of  this 
notice.  Comments  so  received  will  be 
made  available  for  public  inspection 
between  the  hours  of  1  p.m.  and  5  p.m.. 
Monday  through  Friday,  except  Federal 
holidays,  in  the  Public  Reference  Room 
lE-234.  1000  Independence  Avenue 
SW..  Washington,  DC  20585. 

Dated:  April  28.  1994. 
George  B.  Breznay, 
Director.  Office  ofHfHjrings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

Date:  April  28.  1994. 

Names  of  Firms:  Aptos  Shell,  et  al. 

Date  of  Filing:  July  20,  1993. 

Case  Numbers:  LEF-0092,  et  al. 

On  July  20, 1993,  the  Economic 
Regulatory  Administration  of  the 
Department  of  Energy  (ERA)  filed  a 
Petition  requesting  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  subpart  V  special  refund 
proceedings.  Under  the  procedural 
regulations  of  the  DOE,  special  refund 
proceedings  may  be  implemented  to 
refund  monies  to  persons  injured  by 


violations  of  Ihe  DOE  petrolitum  price 
regulations,  provided  DOE  is  unable  to 
readily  identify  such  persons  or  to 
ascertain  the  amount  of  any  refund.  10 
CFR  205.280.  We  have  considered  the 
LR,A's  request  to  formulate  refund 
procedures  for  the  disbursement  of 
moiaes  remitted  by  Aptos  Shell  and  4 
other  firms  pursuant  to  a  Remedial 
Order  (hereafter,  the  Order)  issued  by 
OHA  on  December  14.  1981.  and  have 
determined  that  such  procedures  are 
appropriate.  Each  firm's  name.  ca,-;e 
number  and  amount  of  money  it 
remitted  under  the  Order  has  been  set 
out  in  the  appendix  immedi.itely 
following  this  Decision. 

The  firms  remitted  a  tola!  of 
S21.764.57  to  the  DOE  to  rem.edy 
pricing  violations  which  o^:curred 
during  the  period  covered  by  the  ERA's 
audit.  These  funds  are  being  held  in  an 
escrow  account  established  with  the 
Treasury  pending  a  determination  of 
their  prop)er  distribution.  See 
Memorandum  from  George  B.  Breznay, 
Director  OHA.  to  James  T.  Campbell. 
Comptroller,  "Transferring  Funds  to 
Escrow  Account,"  August  30,  1993. 
OHA's  tentative  plan  to  distribute  those 
funds  is  set  forth  in  this  Decision. 
Specific  application  requirements 
appear  in  Section  III.  Because  these 
procedures  are  set  forth  in  proposed 
form,  refund  applications  should  not  be 
filed  at  this  time.  Comments  are 
solicited. 

I.  Jurisdiction  and  Authority 

The  general  guidelines  that  govern 
OHA's  ability  to  formulate  and 
implement  a  plan  to  distribute  refunds 
are  set  forth  at  10  CFR  part  205.  subpart 
V.  These  procedures  apply  in  situations 
where  the  DOE  cannot  readily  identify 
the  persons  who  were  injured  as  a  result 
of  actual  or  alleged  violations  of  the 
regulations  or  ascertain  the  refund 
amount  each  person  should  receive.  For 
a  more  detailed  discussion  of  subpart  V 
and  OHA's  authority  to  fashion 
procedures  to  distribute  refunds,  see 
Office  of  Enforcement.  9  DOE  ^  82,508 
(1981)  and  Office  of  Enforc:ement.  8 
DOE  182,.597  (1981). 

II.  Background 

The  facts  alleged  in  the  Order  were 
undisputed.  Aptos  and  each  of  the  4 
firms  identified  in  the  Appendix  to  this 
Decision  were  "retailers"  of  motor 
gasoline  as  that  term  has  been  defined 
at  10  CFR  212.31  and  were  therefore 
subject  to  the  provisions  of  10  CFR  part 
210  and  10  CFR  part  212.  subpart  F.  The 
Order  states  that,  during  the  period 
covered  by  the  ERA's  audit,  each  retailer 
charged  prices  higher  than  those 
permitted  by  10  CFR  212.93(a)(2);  levied 
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a  ceots-per-gallon  fee  for  services 
associated  with  the  sale  of  motor 
gasoline  in  violation  of  10  CFR 
210.62(d)(1)  and  refused  to  make  its 
recoi'ds  available  for  inspection  in 
violation  of  10  CFR  210.92(b). 

The  retailers  were  ordered  to  reduce 
their)  prices  for  motor  gasoline  by 
specified  amounts  until  sufficient 
vohimes  of  gasoline  could  be  sold  et  the 
reduced  prices  to  remedy  the 
violdtions.i  After  decontrol,  the  Order 
was  fnodified  to  require  direci  monetary 
restitution  to  the  Treas'jry  instead.  See 
Sunset  Boulevard  Car  Wash.  20  FERC 
Ti  f.2.bl9  at  6,1,537  (1982).  The  retailers 
ohiedted.  The  Order  has  since  been 
affirmed  by  the  Federal  Energy 
RegupBtory  Commission  (FERC)  in  a 
Proposed  Order  issued  on  August  13, 
1982.  Id.  FERC  issued  a  final  Order 
adopting  its  Proposed  Order  on 
September  29, 1982. 

III.  The  Proposed  Refined  Product 
Refund  Procedures 

This  section  sets  forth  the 
considerations  that  will  be  used  to 
evaI^ate  refund  applications  payable 
from  ithe  monies  remitted  by  the 
retailers.  We  propose  implementing  a 
two  siege  refund  proceeding.  Purchasers 
of  motor  gasoline  from  any  one  of  the 
gasoljne  retailers  considered  in  this 
procejeding  will  have  an  opportunity  to 
submit  refund  applications  in  the  first 
stage.  In^he  event  that  m.oney  remains 
after  all  first  stage  claims  have  been 
dispt^d  of,  the  remaining  funds  will  be 
disbursed  in  accordance  with  the 
provisions  of  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986 
(15  U.S.C  4501)  (PODRA). 

Refund  applications  submitted  in  this 
special  refund  proceeding  will  be 
evaluated  in  exactly  the  same  manner  as 
applications  submitted  in  other  refined 
product  proceedings.  Refunds  will  be 
granted  to  applicants  who  satisfactorily 
demonstrate  they  were  injured  by  the 


pricing  violations  and  who  document 
the  volume  of  motor  gasoline  they 
purchased  from  one  or  more  of  the 
retailers  during  the  relevant  audit 
period.  In  order  to  permit  applicants  to 
participate  in  the  refund  proceeding 
without  incurring  inordinate  expense 
and  to  facilitate  OHA's  consideration  of 
refund  applications,  we  plan  to  adopt 
certain  presumptions  regarding  the 
nature  and  extont  of  the  pricing 
violations  and  the  requirement  that 
applican's  demonstrate  injury.  Our 
authority  to  adopt  presumptions  in 
refund  cases  is  set  forth  at  10  CFR 
205.282(e). 

With  regard  to  the  pricing  violations, 
we  propose  adopting  a  rebuttable 
presumption  that  such  violations  were 
dispersed  equally  throughout  each 
retailer's  sales  of  motor  gasoline  during 
the  appropriate  audit  period  and  that 
refunds  should  thereforf  l^e  made  on  a 
pro  rata  or  volumetric  basis.  Under  this 
volumetric  refund  approach,  applicants 
will  be  eligible  to  receive  refunds  that 
are  equal  to  the  gallons  of  gasoline  they 
purchased  multiplied  by  the  per  gallon 
refund  amount  (volumetric),  plus 
accrued  interest. 

We  propose  that  a  separate  volumetric 
be  set  for  each  retailer.  The  volumetrics 
for  each  retailer  appear  in  the 
Appendix.  Each  was  obtained  by 
dividing  the  funds  the  retailer  remitted 
to  the  DOE  by  the  total  gallons  of  motor 
gasoline  we  believe  that  retailer  sold 
during  the  period  covered  by  tlie  ERA's 
audit. 2  A  higher  volumetric  may  be  used 
to  calculate  an  applicant's  refund 
provided  he  satisfactorily  demonstrates 
that  he  was  disproportionately 
overcharged  by  one  or  more  of  the 
retailers,  during  a  relevant  audit  period. 

The  potential  applicants  in  this 
proceeding  are  likely  to  fall  into  just  two 
categories  since  each  of  the  Remedial 
Order  firms  was  a  retailer  of  motor 
gasoline.  We  will  provide  a 
presumption  of  injury  for  both 

Appendix 


Case  No. 


LEF-0092 
LEF-0t09 
LEF-G110 
LEF-01 1 1 
LEF-0112 

Total  . 


Case  name 

Aptos  Shell,  18  Rancho  Del  Mar,  Aptos,  CA  95003 

C.J.  King  Chevron.  403  S.  Saratoga  Ave.,  San  Jose.  CA  95129    " 

Hughes  Burtingame  Shell.  1490  Burlingame  Ave.,  Buriingame.  CA  94ofo 
Sandusky's  Senhce.  1201  Terrence  Street.  VaUejo.  CA  94590 
Skycrest  Shell,  1600  King  Drive,  Daly  City,  CA  94015 


categories  of  applicants;  that  is,  end- 
users  of  petroleum  products  whose 
businesses  were  unrelated  to  the 
petroleum  industry  and  were  therefore 
not  subject  to  the  regulations 
promulgated  under  the  Emergency 
Petroleum  Allocation  Act  of  1973 
(EPAA).  15  U.S.C.  751-760h,  and 
retailers  or  resellers. 

End-user  applicants  whose  businesses 
were  unrelated  to  the  petroleum 
industry  were  presumed  injured  by  the 
m.otor  gasoline  overcharges  covered  by 
the  Remedial  Order.  These  applicants 
need  only  document  the  volume  of 
motor  gasoline  they  purchased  from  one 
of  the  gasoline  retailers  in  this 
proceeding  in  order  to  be  eligible  to 
receive  a  refund. 

VVe  are  proposing  to  adopt  a  small 
claim  presumption  of  injury  for  reseller 
and  retailer  applicants  seeking  refunds 
of  $5,000  or  less,  exclusive  of  interest. 
These  applicants  will  not  be  required  to 
prove  injury.  In  order  to  be  eligible  to 
receive  a  refund  in  this  proceeding,  a 
small  claim  applicant  need  only 
document  tlie  volume  of  motor  gasoline 
he  purchased  from  one  of  the  gasoline 
retailers  listed  in  the  appendix. 

Only  claims  for  at  least  $15  in 
principal  will  be  processed.  VVe  have 
adopted  this  minimum  in  refinod 
product  refund  proceedings  because  the 
cost  of  processing  claims  for  refunds  of 
less  than  $15  outweighs  the  benefits  of 
restitution  in  those  instances.  See  Mobil 
Oil  Corp.,  13  DOE  H  85,339  (1985). 

The  deadline  for  filing  an  Application 
for  Refund  is  June  1. 1995. 

It  Is  Therefore  Ordered  That: 

The  refund  amount  remitted  to  the 
Department  of  Energy  by  Aptos  Shell 
and  the  4  other  firms  listed  in  tfie 
Appendix,  pursuant  to  the  Remedial 
Order  finalized  on  December  14,  1981, 
be  distributed  in  accordance  with  the 
foregoing  Decision. 

Dated:  April  28, 1994. 


Amount 
(ctollars) 


$4,588.44 
4.786.36 
7.284.06 
2.855.71 
2,250.00 


21.764.57 


Audit  period 


a' 1/79-1 1/13/79 

12/15/79-11/6/80 

8/1/79-11/13/79 

1/79-1/31/80 

8/1/79-11/13/79 


Volumetric 
(dollars) 


$.0267 
.0009 
.0424 
.0096 
.0131 


_L 


'  The  Order  imposed  no  sanctions  upon  the  finn* 
for  failing  to  provide  records  pursuant  to  10  CFR 
210.92(h).  See  Remedial  Order. 

'  In  the  absence  of  accurate  figures  Indicating  the 
amount  of  motor  gasoline  sold  by  each  firm  during 


the  audit  period,  we  have  estimated  the  volume  of 
their  sales  using  the  best  available  data.  Our 
estimate  is  that  each  gasoline  retailer  sold  50.000 
gallons  of  motor  gasoline  per  month  for  each  month 
of  iu  audit  period.  This  figure  was  used  to  calculate 


each  retailer's  volumetric  Should  the  claims 
submitted  pursuant  to  this  Order  Indicate  that  our 
sales  volume  esanrwte  was  inaccurate.  It  may  b« 
necessary  to  reestimate  the  volumetric. 
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BILUNG  CODE  e450-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4881-7] 

Technical  Review  Workshop  on  the 
Reference  Dose  for  Aroclor  1016 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
workshop  sponsored  by  the  U.S. 
Environmental  Protection  Agency's 
(EPA's)  Risk  Assessment  Forum  to  study 
the  sceintific  analysis  underlying  the 
Reference  Dose  (RfD)  for  Aroclor  1016. 
which  appears  on  EPA's  Integrated  Risk 
Information  System  (IRIS).  EPA  will  use 
recommendations  developed  at  this 
meeting  to  re-examine  the  RfD  for 
Aroclor  1016. 

DATES:  The  workshop  will  begin  on 
Tuesday.  May  24,  1994,  at  8:30  a.m.  and 
end  on  Wednesday,  May  25,  1994,  at  12 
noon.  Members  of  the  public  may  attend 
as  observers. 

ADDRESSES:  The  Meeting  will  be  held  at 
the  Barcelo  Washington  Hotel,  2121  P 
Street.  NW.,  Washington.  DC. 

Eastern  Research  Group,  Inc.,  an  EPA 
contractor,  is  providing  logistical 
support  for  the  workshop.  To  attend  the 
workshop  as  an  obser\'er,  call  Deborah 
Kanfcr,  Eastern  Research  Group,  Inc., 
110  Hartwell  Avenue,  Lexington, 
Massachusetts,  02173,  Tel:  617/674- 
7320  by  Friday.  May  13.  1994.  Space  is 
limited. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clare  Stine.  U.S.  Environmental 
Protection  Agency,  Risk  Assessment 
Forum  (8101),  401  M  Street,  SW., 
Washington.  DC  20400,  Tel:  (202)  260- 
6743. 

SUPPLEMENTARY  INFORMATION:  Aroclor 
1016  is  a  commercial  mixture  of 
polychorinated  biphenyls  devoid  of 
dibenzofurans.  In  January  1993.  based 
in  part  on  a  series  of  published  reports 
on  perinatal  and  long-term 
neurobehavioral  effects  in  monkeys, 
EPA  entered  an  Aroclor  1016  reference 
dose  of  0.007  mg/kg-day  into  the 
Integrated  Risk  Information  System.  The 
IRIS  entry  states  that,  in  general,  the  RfD 
is  an  estimate  (with  uncertainty 
spanning  perhaps  an  order  of 
magnitude)  of  a  daily  exposure  to 
human  populations  that  is  likely  to  be 
without  appreciable  risk  of  deleterious 
effects  during  a  lifetime. 

The  purpose  of  the  May  24-25 
workshop  is  for  EPA  to  collect  expert 


opinions  and  recommendations  from  a 
panel  of  independent  scientists 
regarding  Aroclor  1016  data  and  the 
related  IRIS  entry.  Although  discussion 
of  the  RfD  for  any  substance  may 
present  generic  issues,  this  technical 
review  meeting  is  limited  to  the  science- 
based  information  and  analyses  relevant 
to  Aroclor  1016.  Larger  issues  regarding 
the  generic  RfD  process  are  being 
addressed  by  the  Agency  as  a  separate 
effort  (58  FR  11490:  February  25.  1993). 

IRIS  is  an  online  database  created  by 
the  Environmental  Protection  Agency 
and  mounted  on  the  National  Library  of 
Medicine's  (NLM)  Toxicology  Data 
Network  (TOXNET).  Registered  NLM 
online  services  users  are  able  to  access 
IRIS  and  nil  other  TOXNET  system  files 
through  the  COMPUSERVE.  TYMNCT, 
TELENENT.  or  INFONET 
telecommunication  net  works  or  by 
direct  dial. 

Dated;  April  29.  1994. 

Gary  J.  Foley, 

Assistant  Administrator  for  Research  and 
Development. 

IfR  Doc.  94-10840  Filed  5-4-94;  8:45  ami 

BILUNG  CODE  eS«0-SO-M 

[FRL-4880-91 

Massachusetts:  Adequacy 
Determination  of  State/Tribal  Municipal 
Solid  Waste  Permit  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  tentative 
determination  to  fully  approve  the 
adequacy  of  the  Commonwealth  of 
Massachusetts 's  municipal  solid  waste 
perm.itting  program,  public  hearing  and 
public  comment  period. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conser\'ation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  42 
U.S.C.  6945(c)(1)(B),  requires  states  to 
develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs).  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  hazardous 
waste  will  comply  with  the  revised 
Federal  MSWLF  Criteria  (40  CFR  part 
258).  RCRA  section  •.J05(c)(l)(C).  42 
U.S.C.  6945(c)(1)(C),  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  states  have 
adequate  "permit"  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  projjosing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 


will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve, 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition.  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  permit  programs  provide 
for  interaction  between  the  State/Tribe 
and  the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  States/ 
Tribes  with  approved  permit  programs 
can  use  the  site-specific  fiexibiliiies 
provided  by  40  CFR  part  258  to  the 
extent  tho  State/Tribal  permit  program 
allows  such  flexibility.  EPA  notes  that 
regardless  of  the  approval  status  of  a 
State/Tribe  and  tlie  permit  status  of  any 
facility,  the  Federal  land  fill  criteria 
shall  apply  to  all  permitted  and 
unpermitted  MSWLF  facilities. 

The  Commonwealth  of  Massachusetts 
has  applied  for  a  determination  of 
adequacy  under  section  4005(c)(1)(C)  of 
RCRA,  42  U.S.C.  6945(c)(1)(C).  EPA 
Region  I  has  reviewed  Massachusetts's 
MSWLF  permit  program  adequacy 
application  and  has  made  a  tentative 
determination  that  all  portions  of 
Massachusetts's  MSWLF  permit 
program  are  adequate  to  assure 
compliance  with  the  revised  MSWLF 
Criteria.  Massachusetts's  application  for 
program  adequacy  determination  is 
available  for  public  review  and 
comment  at  the  places  listed  in  the 
"ADDRESSES"  section  below  during 
regular  office  hours. 

Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  a 
determination  to  approve  any  State/ 
Tribe's  MSWLF  permit  program,  the 
Region  has  tentatively  scheduled  a 
public  hearing  on  this  determination.  If 
a  sufficient  number  of  persons  express 
interest  in  participating  in  a  hearing  by 
writing  to  the  EPA  Region  I,  Solid  Waste 
Section  or  calling  the  contact  given 
below  within  30  days  of  the  date  of 
publication  of  this  notice,  the  Region 
will  hold  a  hearing,  in  Boston, 
Massachusetts,  on  the  date  given  below 
in  the  "DATES"  section.  The  Region 
will  notify  all  persons  who  submit 
comments  on  this  notice  if  it  appears 
that  there  is  sufficient  public  interest  to 
warrant  a  hearing.  In  addition,  anyone 
who  wishes  to  learn  whether  the 
hearing  will  be  held  may  call  the  person 
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listed  in  the  "CONTACTS"  section 
below. 

DATES:  All  comments  on 
Massachusetts's  application  for  a 
determination  of  adequacy  must  be 
received  by  the  close  of  business  on 
June  4,  1994.  If  there  is  sufTicient 
interest,  a  public  hearing  will  be  held  on 
June  20.  1994.  at  1  p.m.,  at  the  Offices 
of  the  Massachusetts  Department  of 
Environmental  Protection.  10th  Floor, 
One  Winter  Street,  Boston, 
Massachusetts.  Massachusetts  will 
participate  in  the  public  hearing,  if  held 
by  EPA  on  this  subject. 
ADDRESSES:  Copies  of  Massachusetts's 
application  for  adequacy  determination 
are  available  during  the  hours  of  8  a.m. 
to  5  p.m.  at  the  following  addresses  for 
inspection  and  copying:  Massachusetts 
Department  of  Environmental 
Protection,  Division  of  Solid  Waste 
Management.  One  Winter  Street,  4th 
Floor,  Boston.  MA  02108;  USEPA 
Region  I,  Waste  Management  Division, 
Solid  Waste  Section,  90  Canal  Street, 
Boston.  MA  02203.  Attn:  Fred 
Friedman,  telephone  (617)  573-9687. 
Written  comments  should  be  sent  to  Mr. 
John  F.  Hackler.  Chief,  Solid  Waste 
Section,  mail  code  HER-CAN6,  EPA 
Region  I,  John  F.  Kennedy  Federal 
Building.  Boston,  MA  02203-2211. 
FOR  FURTHER  INFORMATION  CONTACT:  EPA 
Region  I,  John  F.  Kennedy  Federal 
Building,  Boston.  MA  02203,  Attn:  Ms. 
Connie  Dewire.  mail  code  HER-CAN6, 
telephone  (617)  573-5719. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9.  1991.  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA.  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
requires  states  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria  under 
40  CFR  part  258.  Subtitle  D  also  requires 
in  section  4005(c)(1)(C),  42  U.S.C. 
6945(c)(1)(C)  that  EPA  determine  the 
adequacy  of  state  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

The  EPA  intends  to  approve  State/ 
Tribal  MSWLF  permit  programs  prior  to 
the  promulgation  of  the  STIR.  EPA 
interprets  the  requirements  for  states  or 
tribes  to  develop  "adequate"  programs 


for  permits,  or  other  fonns  of  prior 
approval  and  conditions  (for  example, 
license  to  operate)  to  impose  several 
minimum  requirements.  First,  each 
State/Tribe  must  have  enforceable 
standards  for  new  and  existing  MSWLFs 
that  are  technically  comparable  to  EPA's 
revised  MSWLF  criteria.  Second,  the 
State/Tribe  must  have  the  authority  to 
issue  a  permit  or  other  notice  of  prior 
approval  and  conditions  to  all  new  and 
existing  MSWLFs  in  its  jurisdiction.  The 
State/Tribe  also  must  provide  for  public 
participation  in  permit  issuance  and 
enforcement  as  required  in  section 
7004(b)  of  RCRA.  42  U.S.C.  6974(b). 
Finally,  the  State/Tribe  must  show  that 
it  has  sufficient  compliance  monitoring 
and  enforcement  authorities  to  take 
specific  action  against  any  owner  or 
operator  that  fails  to  comply  with  an 
approved  MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
■"Adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
STIR.  EPA  expects  States/Tribes  to  meet 
all  of  these  requirements  for  ail 
elements  of  a  MSWLF  program  before  it 
gives  full  approval  to  a  MSWLF 
program. 

B.  Commonwealth  of  Massachusetts 

On  August  13.  1993.  EPA  Region  I 
received  Massachusetts's  final  MSWLF 
Permit  Program  application  for 
adequacy  determination.  Region  I 
reviewed  the  final  application  and 
submitted  comments  to  Massachusetts. 
Massachusetts  addressed  EPA's 
comments  and  submitted  a  revised  final 
application  for  adequacy  determination 
on  August  30.  1993.  Region  I  received 
additional  clarifying  information  on  the 
Massachusetts  MSWLF  Permit  Program 
on  November  2,  1993  and  March  23, 
1994.  Region  I  has  reviewed 
Massachusetts's  revised  application  and 
has  tentatively  determined  that  all 
portions  of  Massachusetts's  MSWLF 
program  meet  all  the  requirements 
necessary  to  qualify  for  full  program 
approval  and  ensures  compliance  with 
the  revised  Federal  Criteria. 

The  public  may  submit  written 
comments  on  EPA's  tentative 
determination  until  June  6.  1994.  Copies 
of  Massachusetts's  application  are 
available  for  inspection  and  copying  at 
the  location  indicated  in  the  ADDRESSES 
section  of  this  notice. 

In  the  Commonwealth  of 
Massachusetts,  the  jurisdiction  for  siting 
and  permitting  of  solid  waste 
management  facilities  lies  with  local 
boards  of  health  and  the  Department  of 
Environmental  Protection  (DEP),  an 


agency  falling  under  the  Executive 
Office  of  Environmental  Affairs  (EOEA). 
The  Department  of  Public  Heahh  (DPH) 
is  also  given  an  advisory  role  in  the 
siting  process.  Authority  for  respective 
roles  of  the  boards  of  health.  DEP  and 
DPH  is  granted  by  Chapter  111,  section 
150A  of  the  Massachusetts  General 
Laws.  Region  I  based  its  decision  of 
tentative  full  approval  on  the  current 
approach  for  approving  the  construction 
and  operation  of  MSWLFs  in 
Massachusetts.  This  approach  includes: 
(1)  A  review  pursuant  to  the 
Massachusetts  Environmental  Policy 
Act  (MEPA),  a  public  information 
process  that  generally  involves  the 
submission  of  an  Environmental  Impact 
Report,  which  must  be  approved  by  the 
Secretar>-  of  the  Office  of  Environmental 
Affairs;  (2)  a  Site  Assignment  Process, 
which  focuses  on  determining  whether 
a  specific  location  is  suitable  for  a 
specific  type  of  solid  waste  facility  (the 
local  board  of  health  is  responsible  for 
granting  a  site  assigrmient  in  accordance 
with  the  procedures  and  criteria  at  310 
CMR  16.00);  and  (3)  a  Solid  Waste 
Management  Facility  Permit,  a  permit 
that  must  be  obtained  from  DEPs 
Division  of  Solid  Waste  Management 
after  completing  the  MEPA  process  and 
obtaining  a  site  assignment.  The 
pennitting  process  regulates  the  design, 
operation  and  maintenance,  closure, 
post-closure  and  financial  assurance 
aspects  of  a  facility. 

The  Massachusetts  regulations 
require,  at  310  CMR  19.021.  the 
repermitting  of  all  landfills  existing  as 
of  the  effective  date  of  July  1,  1990. 
unless  they  choose  to  close  prior  to  July 
1.  1992.  Furthermore,  the  regulations  at 
310  CMR  19.022(1)  require  the 
completion  of  closure  of  all  unlined 
areas  of  landfills  by  July  1.  1995.  A 
recent  amendment  of  MGL  c.  Ill,  s. 
150A  makes  the  1995  closure  date 
applicable  only  to  privately  owned 
landfills. 

The  design  standard  for  new  and 
lateral  expansions  of  landfills  currently 
in  effect  in  Massachusetts  includes  a 
composite  liner  system  which  features: 
a  subgrade  layer  which  must  ensure  a 
minimum  of  four  foot  separation 
between  the  top  of  bedrock  or  the 
maximum  high  groundwater  table  and 
the  bottom  of  the  lowermost  low 
permeability  layer;  a  two  foot,  low 
permeability,  soil/admixture  layer 
having  a  maximum  in-place  saturated 
hydraulic  conductivity  of  1x10-7  cm/ 
sec;  a  minimum  30-mil  flexible 
membrane  liner  (60-mil  minimum  for 
high  density  polyethylene)  in  direct 
contact  with  the  underlying  soil/ 
admixture;  a  drainage/protection  layer; 
and  a  leachate  collection  system. 
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.Mtemative  liner  designs  must  meet  the 
performance  standard  for  ground  water 
protection  systems  found  at  310  CMR 
19.110  and  do  so  in  a  manner  which 
meets  or  exceeds  the  design  standard  of 
that  section. 

The  current  siting  criteria  carefully 
restrict  new  or  expanding  landfills  from 
being  located  in  settings  that  may 
conflict  with  the  Location  Criteria 
specified  in  40  CFR  258.10.  258.11. 
258.12.  258.13.  258.14  and  258.16.  By 
currently  restricting  landfills  to  such 
settings,  Massachusetts  has  protected  all 
state  drinking  water  resources,  whether 
surface  water  or  groundwater,  from  the 
potential  impact  of  leachate  -an 
approach  which  EPA  has  determined  to 
be  an  alternate  to  the  40  CFR  part  258 
requirements,  but  still  as  protective  as 
the  Federal  requirements  at  40  CFR  part 
258.  In  addition,  the  Commonwealth's 
requirements  are  no  less  stringent  than 
the  requirements  set  forth  at  40  CFR  part 
258. 

The  Massachusetts  MSVVLF' 
Permitting  Program  features  an  unique 
approach  to  landfill  assessment  which 
includes  four  parts.  The  first  part  is  an 
Initial  Site  Assessment  (ISA),  which 
examines  the  general  history  of  the  site, 
the  types  and  amounts  of  waste 
landfilled,  the  size  of  the  site  and  other 
historical  information  concerning  the 
site.  The  second  part  is  a 
Comprehensive  Site  Assessment  (CSA) 
to  characterize  the  nature  and  extent  of 
any  contamination  that  may  exist.  The 
CSA.  which  is  used  to  develop  a 
suitable  closure  strategy,  involves,  in  its 
final  step,  a  two-phased  risk  assessment 
approach  to  determine  whether 
corrective  action  is  warranted.  The  first 
phase  of  the  risk  assessment  is  called  a 
qualitative  risk  assessment.  The 
following  three  pieces  of  information 
are  analyzed  in  tliis  phase:  the  existence 
of  contamination  above  standards  or 
approved  levels;  the  existence  of 
potential  public  health  or 
environm.ental  receptors;  and  the 
existence  of  pathways  which  would 
serve  to  link  contamination  to  receptors. 
If  all  three  are  determined  to  exist  in 
any  media  (air.  surface  water,  ground 
water  or  soil),  the  second  phase  in  the 
risk  assessment  process,  the  quantitative 
risk  assessment,  is  invoked  as  is  a  round 
of  sampling  for  all  the  40  CFR  part  258. 
appendix  II  constituents.  The  third  part 
of  the  landfill  assessment  is  a  Corrective 
Actions  Alternatives  Analysis  (CAAA). 
which  is  conducted  to  determine  the 
type  of  cap  and  any  additional 
remediation  measures  which  will  be 
needed  to  properly  close  the  sanitary 
landfill.  The  fourth  and  final  part  of  the 
landfill  assessment  process  is  a 
Corrective  Action  Design  (CAD),  in 


which  the  landfill  cap  and  any 
additional  remediation  measures  are 
designed. 

Massachusetts  covers  the  landfill 
assessment  requirements  in  more  detail 
in  its  Guidance  on  Conducting 
Qualitative  Risk  Assessments  at  Solid 
Waste  Landfills  and  Guidance  for 
Disposal  Site  Risk  Characterization  and 
Related  Phase  11  Activities.  The  revised 
Landfill  Assessment  and  Closure 
Guidance  Manual  (LAC  Manual)  is 
applicable  to  all  existing  MSWLFs  and 
to  all  MSWLF  permit  applications 
effective  July  1, 1993.  Massachusetts 
will  implement  its  MSWLF  permit 
program  through  enforceable  permit 
conditions.  To  ensure  compliance  with 
the  Federal  criteria.  Massachusetts  has 
revised  its  current  permit  requirements 
through  the  existing  Supplement  to 
Landfill  Assessment  and  Closure 
Manual.  These  revisions  occur  in  the 
following  areas: 

1.  The  adoption  of  the  EPA  approved 
method  8260  to  test  ground  water. 

2.  Addition  of  the  provision  on 
minimum  distance  of  ground  water 
monitoring  well  from  landfill  boundary. 

3.  Compliance  with  the  protocols  for 
testing  and  analyzing  ground  water  for 
constituents  listed  in  appendix  II  to  part 
258. 

4.  Compliance  with  the  procedures  for 
notifying  the  DEP  about  explosive  levels 
of  landfill  gas. 

5.  Compliance  with  tlie  protocols  for 
conduding  in.spections  to  detect 
presence  of  hazardous  waste  and 
procedures  for  reporting  results  of  such 
inspections. 

6.  Compliance  with  the  minimum 
design  standard  for  alternative  landfill 
cover. 

The  Massachusetts  Department  of 
Environmental  Protection  will  update 
the  permits  of  exi.sting  municipal  solid 
waste  landfills  scheduled  to  remain 
open  after  the  effective  date  of  40  CFR 
part  258,  to  assure  compliance  with 
current  state  requirements.  The 
Commonwealth  of  Massachusetts  is  not 
asserting  jurisdiction  overTribfil  land 
recognizeid  by  the  United  States 
government  for  the  purpose  of  this 
notice.  Tribes  recognized  by  the  United 
States  government  are  also  required  to 
comply  with  the  terms  and  conditions 
found  at  40  CFR  part  258. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  during  the  public  comment 
period  and  during  any  public  hearing 
held.  Issues  raised  by  those  comments 
may  be  the  basis  for  a  determination  of 
inadequacy  for  Massachusetts's 
program.  EPA  will  make  a  final  decision 
on  approval  of  the  Commonwealth  of 


Massachusetts's  program  and  will  give 
notice  of  the  final  determination  in  the 
Federal  Register.  The  notice  shall 
include  a  summary  of  the  reasons  for 
the  final  determination  and  a  response 
to  all  significant  comments. 

Section  4005(a)  of  RCRA.  42  U.S.C. 
6945(a)  provides  that  citizens  may  use 
the  citizen  suit  provisions  of  section 
7002  of  RCRA.  42  U.S.C.  6972  to  enforce 
the  Federal  MSWLF  criteria  set  forth  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria.  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50078.  50995 
(October  9.  1991). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certincation  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  1  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002.  4005  and  4010(c) 
of  the  Solid  Waste  Disposal  Act  as  amended. 
42  U.S.C.  6912.  6945  and  6949a(c-c). 

Dated;  April  25.  1994. 
lohn  P.  DeVillars, 
Acting  Regional  Administrator. 
|FR  Doc.  94-10713  Filed  5-4-94;  8:45  am] 

BILLINO  CODE  69SO-40-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  94-371] 

Provision  of  Direct  Telex  Service 
Between  the  United  States  and  Cuba 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Commission  has 
authorized  IDB  WorldCom  Services,  Inc. 
to  provide  direct  telex  service  between 
the  United  States  and  Cuba  pursuant  to 
the  Executive  Branch's  general  policy 
guidelines  for  implementation  of  the 
telecommunications  provisions  of  the 
Cuban  Democracy  Act.  which  provides 
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that  "telecommunication  services 
between  the  United  States  and  Cuba 
shall  be  permitted." 
EFFECTIVE  DATE:  April  22.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  M.  Coles,  Attorney,  Common 
Carrier  Bureau,  (202)  632-7265. 
SUPPLEMENTARY  INFORMATION: 

In  the  Matter  of:  IDB  WorldCom  S«r\  ires. 
Inc.  Application  for  authority  to  lease  and 
oper£^te  facilities  for  the  provision  of  direct 
telex  service  between  the  United  States  and 
Cuba. 

File  No,  I-T-C-94-211 
Order  and  Authorization 

Adopted:  April  14.  1994 
Released:  Apn]  22,  1994 

By  the  Chief,  International  Facilities 
Division: 

1.  The  Commission  has  under 
consideration  the  above-captioned 
application  filed  by  the  IDB  WorldCom 
Services,  Inc.  (IDB)  requesting  authority 
pursuant  to  Section  214  of  the 
Communications  Act  of  1934,  as 
amended,  to  establish  channels  of 
communication  between  the  United 
States  and  Cuba  for  the  provision  of 
direct  telex  service.  The  application  was 
placed  on  the  Commission's  public 
notice  and  no  comments  were  received. 

2.  EDB  proposes  to  provide 
international  telex  service  between  the 
U.S.  and  Cuba  via  the  INTELSAT 
satellite  located  at  325.5°  E.L.  using 
appropriately  licensed  existing  earth 
station  facilities  owTied  or  leased  by  it 
or  its  affiliates.  Specifically,  IDB 
requests  authority  to  lease  from  Comsat 
and  operate  one  9.6  kbps  analog  SCPC 
circuit  to  be  used  together  with 
matching  facilities  provided  by 
INTERTEL  S.A.  (INTERTEL)  of  Cuba  to 
derive  up  to  46  telex  circuits  with  the 
use  of  TDM  equipment.  IDB  states  that 
it  has  already  entered  into  an  operating 
agreement  with  INTERTEL  for  the 
establishment  of  direct  telex  service 
between  the  U.S.  and  Cuba.  Under  the 
terms  of  its  agreement  with  INTERTEL, 
there  will  be  a  50/50  split  of  the 
prevailing  $3.00  per  minute  accounting 
rate  for  telex  services.*  IDB  states  that  it 
will  initiate  service  within  one  year. 

3.  IDB  states  that  the  public  interest 
would  be  served  by  a  grant  of  its 
application  since  it  will  result  in  the 
rapid  introduction  of  new  lines  of 
telecommunications  between  the  United 


'  IDB  notes  thai  the  prevailing  arrounting  rale  for 
telex  services  is  $3.00  per  minute  which  is  tvpical 
for  most  Caribbean,  Central  American  and  Latin 
American  countries.  In  comparison,  the  prevailing 
accounting  rale  lor  switched  voice  services  between 
the  U.S.  and  Cuba  is  $1.20  per  minute.  IDB  explains 
that  it  i$  common  for  the  telex  accounting  r.ile 
between  two  countries  to  be  much  higher  than  the 
switched  voice  accounting  rate. 


States  and  Cuba.  IDB  notes  that  it  is 
virtually  impossible  to  make  a 
telephone  call  from  the  U.S.  to  Cuba. 
Because  of  the  continuing  dispute  over 
the  appropriate  switched  voice 
accounting  rate  and  the  disposition  of 
blocked  funds,  U.S.  carriers  have  been 
unable  to  expand  direct  telephone 
sen  ice  between  the  U.S.  and  Cuba.  IDB 
proposes  to  offer  direct  telex  service  as 
a  means  to  satisfy  a  small  portion  of  the 
enormous  demand  for 
telecommunications  between  the  U.S. 
and  Cuba. 

4.  In  a  letter  dated  July  22. 1993.  the 
U.S.  Department  of  State  informed  the 
Commission  of  the  Executive  Branch's 
general  policy  guidelines  for 
implementation  of  the 
telecommunications  provisions  of  the 
Cuban  Democracy  Act,  which  provides 
that  "telecommunication  ser^■ices 
between  the  United  States  and  Cuba 
shall  be  pennitted."  z  Among  the  policy 
guidelines  are  the  following 
requirements:  (1)  The  proposals  must 
have  the  potential  to  be  operational 
within  a  year;  (2)  settlements  must  not 
be  more  favorable  to  Cuba  than  the 
current  50/50  split  of  the  $1.20  per 
minute  accounting  rate;  (3)  proposals 
mu.st  be  limited  to  equipment  and 
services  necessary  to  deliver  a  signal  to 
Cuba;  (4)  proposals  must  utilize  modes 
of  communications  already  in  place 
between  the  U.S.  and  Cuba;  and  (5) 
carriers  shall  report  the  number  of 
circuits  activated  by  facility  on  June  30 
and  December  31  of  each  year  and  on 
the  one-year  anniversary  of  the 
notification  by  the  FCC  in  the  Federal 
Register. 

5.  Upon  consideration  of  IDB's 
application,  we  find  that  a  grant  of  its 
application  will  serve  the  public  interest 
subject  to  the  conditions  set  forth  below. 
IDB's  application  is  consistent  with  the 
Executive  Branch's  general  guidehnes 
set  forth  in  the  Department  of  State's 
loiter.  IDB  states  that  it  will  initiate 
ser\ice  within  one  year,  and  expects  to 
initiate  service  shortly  after  all  requisite 
regulatory  approvals  have  been 
obtained.  IDB's  proposed  use  of 
INTELSAT  facilities  and  appropriately 
licensed  existing  earth  station  facilities 
satisfies  the  requirements  that  facilities 
already  be  in  existence  and  be  limited 

to  equipment  and  services  necessar>'  to 
deliver  a  signal  to  Cuba.  With  respect  to 
IDB's  proposed  50/50  split  of  a  $3.00 
per  minute  accounting  rate,  the 
Department  of  State  in  a  follow-up  letter 
dated  March  14. 1994  found  a  $3.00  per 


»  Letter  dated  July  22.  1993.  from  Richard  C 
Btaird.  Acting  U.S.  Coordinator  and  Director. 
Bureau  of  International  Communications  and 
Information  Policy.  U.S.  Department  of  Stale  to  FCC 
("hairman  lames  H.  Quello. 


minute  accounting  rate  for  telex  sen.  ice 
to  be  consistent  with  the  guidelines 
contained  in  its  July  22,  1993  letter. 
Furthermore,  the  Department  of  State 
states  that  it  has  no  objection  to  our 
approval  of  the  application. 3 

6.  According,  it  is  Ordered  That 
application  File  No.  I-T-C-94-211  is 
granted  and  IDB  WorldCom  Sen-ices. 
Inc.  is  authorized  to: 

a.  lease  from  Comsat  and  operate  one 
9.6  kbps  analog  SCPC  circuit  between 
an  appropriately  licensed  existing  U.S. 
earth  station  and  the  LNTELSAT  satellite 
located  325.5°  E.L.  correspondent  in 
Cuba.  INTERTEL; 

b.  lease  and  operate  necessary 
connecting  facilities  in  the  U.S.;  and 

c.  use  the  above  facilities  for  the 
provision  of  direct  telex  service  (46 
circuits)  between  the  U.S.  and  Cuba 
subject  to  the  conditions  set  forth 
herein. 

7.  It  is  further  Ordered  That  the 
service  authorized  herein  must  be 
implemented  within  one  year  from  the 
date  of  release  of  this  order. 

8.  It  is  further  Ordered  That  the 
applicant  shall  submit  reports  on  or 
before  June  30.  and  December  31  of  each 
year,  and  on  the  one-year  anniversary  of 
the  notification  of  the  grant  of  this 
application  in  the  Federal  Register 
indicating  the  numbers  of  circuits 
activated  by  facility. 

9.  It  is  further  Ordered  That  this 
authorization  is  subject  to  the 
applicant's  obtaining  all  necessary 
licenses  and  authorizations  from  the 
Departments  of  Treasury  and 
Commerce. 

10.  It  is  further  Ordered  That  this 
order  is  subject  to  revocation  without  a 
hearing  in  the  event  the  Department  of 
State  or  FCC  determines  that  the 
continuation  of  communications 
between  the  U.S.  and  Cuba  is  no  longer 
in  the  national  interest.  , 

11.  It  is  further  Ordered  That, 
pursuant  to  section  203  of  the 
Communications  Act,  47  U.S.C.  §  203, 
and  part  61  of  the  Commission's  Rules, 
47  CFR  part  61,  IDB  shall  file  and  have 
in  effect  a  tariff  for  the  senice 
authorized  in  this  order  before  offering 
services  to  the  public. 

1 2.  It  is  further  Ordered  That  IDB 
shall  file  copies  of  any  operating 
agreements  entered  into  by  itself  or  its 
parent/affiliates  with  its  correspondents 
within  30  days  of  their  execution,  and 
shall  otherwise  comply  with  the  filing 
requirements  contained  in  Section  43.51 


•  Letter  dated  March  14.  1994.  from  Richard  C 
Beaird.  Acting  U.S.  Coordinator  and  Director. 
Bureau  of  International  Communications  and 
Information  Policy.  U.S.  Department  of  State,  to 
FCC  Chaimian  Reed  Hundt. 
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of  the  Commission's  Rules.  47  CFR 
43.51. 

13.  It  is  further  Ordered  That  IDB 
shall  file  annual  reports  of  overseas 
telecommunications  traffic  required  by 
§  43.61  of  the  Commission's  Rules.  47 
CFR  43.61. 

14.  It  is  further  Ordered  That  IDB 
shall  file  a  Section  214  application  for 
any  additional  circuits  it  proposes  to 
establish  between  the  U.S.  and  Cuba. 

15.  Acceptance  of  this  authorization 
shall  be  deemed  acceptance  of  the 
conditions  set  forth  herein. 

16.  This  authorization  is  issued 
pursuant  to  §  0.291  of  the  Commission's 
Rules  and  is  effective  upon  release. 
Petitions  for  reconsideration  under 

§  1.106  or  applications  for  review  under 
§  1.115  of  the  Commission's  Rules  may 
be  filed  within  30  days  of  public  notice 
of  this  order  (see  Section  1.4(h)(2)). 

Federal  Communications  Commission. 

Georges.  Li, 

Chief.  International  Facilities  Division. 

Common  Carrier  Bureau. 

|FR  CVk.  94-10728  Filed  5-4-«4;  8;45  am] 

BILUNG  COOC  6712-Ot-M 


FEDERAL  RESERVE  SYSTEM 

First  Fidelity  Bancorporation,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2).or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (Q)  for  the  Board's 
approval  under  section  4((;){8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.2'l(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reser\e  Bank  indicated.  Once  the 
application  has  been  aa;epted  for 
processing,  it  will  also  be  available  for 
inspection  et  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
e.xpress  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 


banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  Mav  26,  1994. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  6th  Street. 
Philadelphia.  Pennsylvania  19105: 

1  First  Fidelity  Bancorporation, 
Lawrenceville,  New  Jersey;  to  at;quire 
First  Inter-Bancorp  Inc..  Fishkill.  New 
York,  and  its  subsidiary  Mid-Hudson 
Savings  Bank  FSB.  Fishkill.  New  York, 
and  thereby  engage  in  savings 
association  activities  of  deposit  taking 
and  lending  pursuant  to  §  225.25fb)(9) 
of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  VV.  Bostian,  Jr.,  Vice 
President)  701  East  Byrd  Street. 
Richmond.  Virginia  23261: 

1.  First  Union  Corporation.  Charlotte. 
North  Carolina;  to  acquire  BancFlorida 
Financial  Corporation,  Naples.  Florida, 
and  its  wholly  owned  subsidiary. 
BancFlorida.  a  Federal  Savings  Bank. 
Naples.  Florida,  and  thereby  engage  in 
owning  and  operating  a  savings  bank 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

J.  Community  First  Banksbares.  Inc.. 
Fargo.  North  Dakota;  to  acquire 
indirectly  through  its  subsidiary. 
Community  Insurance.  Inc..  Fargo. 
North  Dakota,  the  assets  of  Key 
Insurance  Agency.  Gettysburg.  South 
Dakota,  and  thereby  engage  in  general 
insurance  agency  activities  in  a  place 
(Gettysburg.  South  Dakota)  with  a 
population  not  exceeding  5.000 
pursuant  to  §  225.25(b)(8)(iii)  of  the 
Board's  Regulation  Y.  Comments  on  this 
application  must  be  received  by  May 
20. 1994. 

D.  Federal  Reser\'e  Bank  of  San 
Francisco  (Kenneth  R.  Binning. 
Director.  Bank  Holding  Company  and 
International  Regulation)  101  Market 
Street.  San  Francisco,  California  94105: 

1.  BankAmerica  Corporation,  San 
Francisco.  California;  to  acquire  United 
Mortgage  Holding  Corporation; 


Bloomington.  Minnesota,  and  thereby 
engage  in  originating  and  servicing  first 
mortgages  on  residential  property,  and 
purchasing  residential  first  mortgages 
originated  by  others,  all  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

Board  of  Gcvemors  of  the  Federal  Reserve 
System.  April  29,  1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  94-10744  Filed  5-4-94;  8:45  ami 

BILUNG  CODE  e210-01-F 


Hebron  Bancorp,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifjing 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  31, 
1994. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr.,  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio 
44101: 

1.  Hebron  Bancorp,  Inc..  Hebron 
Kentucky;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Hebron  Deposit 
Bank.  Hebron.  Kentucky. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Keliey.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta.  Georgia 
30303: 

1.  Bank  Investors  Limited  Partnership, 
Lafayette.  Louisiana;  to  become  a  bank 
holding  comany  by  acquiring  100 
percent  of  the  voting  shares  of  Royal 
Bankgroup  of  Acadiana.  Inc..  Lafayette. 
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Louisiana,  and  thereby  indirectly 
acquire  Bank  of  Lafayette,  Lafayette. 
Louis'iana. 

2.  Chance  Investments,  Inc.,  Lafayette, 
Louisiinna;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Bank  investors 
Limited  Partnership,  Lafayette. 
Louisiana,  and  Royal  Bankgroup  of 
Acadjana,  Inc.,  Lafayette,  Louisiana,  and 
thereby  indirectly  acquire  Bank  of 
Lafayette.  I^fayette,  Louisiana. 

3.  Boyal  Bankgroup  of  Acadiana,  Inc., 
Lafayette,  Louisiana;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Lafayette,  Lafayette,  Louisiana. 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSaile  Street,  Chicago.  Illinois 
60690: 

1.  Baylake  Corp.,  Sturgeon  Bay. 
Wisconsin;  to  merge  with  Kewaunee 
County  Banc-Shares.  Inc..  Kewaunee, 
Wisconsin,  and  thereby  indirectly 
acquire  State  Bank  of  Kewaunee. 
Kewaimee,  Wisconsin. 

2  Comehca  Incorporated,  Detroit, 
Michigan,  and  Comerica  Texas 
Incorporated,  Dallas.  Texas;  to  merge 
with  Lockwood  Banc  Group,  Inc.. 
Houston,  Texas,  and  thereby  indirectly 
acquire  Lockwood  National  Bank  of 
Texasj  Houston.  Texas. 

3.  Town  Financial  Corporation, 
Hartfoi-d  City,  Indiana;  to  acquire  iOO 
perceot  of  the  voting  shares  of 
Pacesetter  Bank  of  Hartford  City, 
Hartfdrd  City,  Indiana,  and  Pacesetter 
Bank  of  Monlpelier,  Montpelier, 
Indiana. 

D.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

7.  First  Bank  Corp.,  Fort  Smith, 
Arkansas;  to  acquire  100  percent  of  the 
voting  shares  of  Vista  Bancorporation. 
Inc..  Van  Buren.  Arkansas,  and  thereby 
indirectly  acquire  Citizens  Bank  &  Trust 
Compcny.  Van  Buren,  A.'kansas. 

E.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  First  Bank  System.  Inc., 
Minneapolis.  Minnesota;  to  acquire  100 
percent  of  the  voting  shares  of  Green 
Mountain  Bancorporation.  Inc.. 
Lakewood.  Colorado,  and  thereby 
indirectly  acquire  Green  Mountain 
Bank.  Lakewood.  Colorado. 

2.  First  Holding  Company  of  Park 
Biver,  Inc.,  Park  River.  North  Dakota;  to 
merge  with  Lamb's  Bancorporation.  Inc., 
Michigan,  North  Dakota,  and  thereby 
indirectly  acquire  Lamb's  Bank  of 
Michigan  City.  Michigan.  North  Dakota. 

F.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 


President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1.  Falccn  Bancorp,  Inc.,  Anadarko. 
Oklahoma;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Anadarko 
Bancshares,  Inc.,  Anadarko,  Oklahoma, 
and  thereby  indirectly  acquire  Anadarko 
Bank  and  Trust  Company.  Anadarko, 
Oklahoma. 

2.  Pinnacle  Bancorp,  Inc..  Central 
City,  Nebraska;  to  acquire  100  percent  of 
the  voting  shares  of  Nebraska  Capital 
Corporation,  Lincoln,  Nebraska,  and 
thereby  indirectly  acquire  Havelock 
Bank,  Lincoln,  Nebraska. 

G.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Te.vas  75201- 
2272: 

1.  Adam  Financial  Corporation, 
Bryan.  Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  New  Adam  Bank 
Group,  Inc.,  Dover,  Delaware,  and 
thereby  indirectly  acquire  First 
American  Bank,  Bryan.  Texas. 

2.  New  Adnm  Bank  Group.  Inc., 
Dover.  Delaware;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
American  Bank.  Bryan.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  29,  1994. 
Jennifer  J.  Johnson. 

Associate  Secretary  of  the  Board. 

IFR  Dor.  94-10745  Filed  5-4-94;  8:45  a.Ti) 

BILUNQ  CODE  fi21(M>1-F 


Louis  F.  PIgnatelll,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(i))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  bffices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  May  25.  1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 


South  LaSalle  Street,  Chicago,  Illinois 
60690: 

J.  Louis  F.  Pignatelli,  Rock  Falls. 
Illinois;  to  acquire  an  additional  7.5 
percent  of  the  voting  shares  of 
Community  Illinois  Corporation,  Ro<;k 
Falls,  Illinois,  and  thereby  indirectly 
acquire  Community  State  Bank  of  Rock 
Falls,  Rock  Falls.  Illinois. 

B.  Federal  Reser\e  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

J.  Jack  A.  Marantz.  Springfield, 
Illinois,  to  acquire  an  additional  7.67 
percent,  for  a  total  of  27.62  percent,  and 
Tom  E.  Marantz,  Springfield,  Illinois,  to 
acquire  an  additional  .72  percent,  for  a 
total  of  2.57  percent,  of  the  voting  shares 
Staun  Bancorp,  Inc.,  Staunton,  Illinois, 
and  thereby  indirectly  acquire  First 
Community  State  Bank,  Staunton. 
Illinois. 

Buard  of  Trfivernors  of  the  Federal  Reser.'e 
System,  April  29.  1994. 
Jennifer  J.  Johnson, 
Assortate  Secretary  of  the  Board. 
IFR  Doc.  94-10746  Filed  5-4-94;  8:45  an.) 
BILLiNG  COCE  621(>-01-F 


South  Banking  Company;  Notice  of 
Application  To  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23fa)(l))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Companv  Act  (12  U.S.C. 
1843(c)(8))  and  §'225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  ncvo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  othenvise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Resene  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  availiihle  for 
inspection  at  the  offices  of  the  Beard  of 
Governors.  Interested  persons  may 
express  their  views  in  w.riting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efTicienry,  that 
outweigh  possible  adverse  efi'ects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
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accompanied  by  a  statement  of  the 
reasons  a  wxitten  presentation  would 
not  suffice  in  lieu  of  a  hearing. 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  bow  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaruing  the  ajipliccition 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  16.  1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.VV.,  Atlanta.  Georgia 
30303: 

1.  South  Banking  Company.  Alma. 
Georgia;  to  engage  de  f70V'0  through  its 
subsidiary'  Bankers  Data  Ser\ices.  Inc.. 
Alma,  Georgia,  in  providing  to  others 
data  processing  end  data  transmission 
services  pursuant  to  §  225.2.'5(h)(7)  of 
the  Board's  Regulation  Y. 

B(>«rd  of  Governors  of  the  Federal  Rrserve 
.System.  April  29.  1994. 
Ifnnifer  ).  Johnson. 
Associate  Secretary-  of  the  Hoard 
IFR  Doc.  94-10747  Fili-d  5-^-94;  8:45  am| 
Bn.uNa  cooe  6210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  (or  Disease  Control  and 
Prevention 

Hospital  Infection  Control  Practices 
Advisory  Comnriittee:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Hospital  Infection  Control  Practices 
.^dvisory  Committee. 

Time  and  Date:  8:30  a.m.-S  p.m..  )une  13. 
1994.  8:30  a.m.-5  p.m..  June  14.  1994. 

Place:  CDC,  Auditorium  B.  1600  Clifton 
Road.  NE..  Atlanta,  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  committee  is  charged  with 
providing  advice  and  guidance  to  the 
Secrotary,  the  Assistant  Secretary  for  Health, 
the  Director.  CDC.  and  the  Director,  National 
Center  for  Infectious  Diseases  (NCID). 
regarding  the  practice  of  hospital  infection 
control  and  strategies  for  surveillance, 
prevention,  and  control  of  nosocomial 
infections  in  U.S.  hospitals  and  updating  of 
guidelines  and  other  policy  statements 
regarding  prevention  of  nosocomial 
infections. 

Matters  to  be  Discussed:  This  is  the  fifth 
meeting  of  the  Hospital  Infection  Control 
F*ractices  Advisory  Committee.  The  agenda 
will  include  review  of  comments  on  the 
published  draft  of  the  CDC  Guidpfme  for 


Prevention  of  Nosocomial  Pneumonia, 
review  of  the  final  draft  of  the  proposed 
revision  of  the  CDC  Guideline  for  Isolatio:! 
Precautions  in  Hospitals,  and  review  of  the 
second  draft  of  the  proposed  revision  of  the 
CDC  Guideline  for  Prevention  of 
I.Ttravascular  Infections;  and  an  update  on 
CDC  activities  of  interest  to  the  committpn 
Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Co.Tfocf  Person  For  More  Information:  Julia 
S.  Garner.  R.N..  M.N.,  Nurse  Consultant. 
Hospital  Infections  Program.  NCID.  CDC. 
1600  Clifton  Road.  NE..  Mailstop  .•\-07. 
Atla.nta.  Georgia  30333,  telephone  404/63',)- 
1552. 

Dated:  April  29,  1994. 
Robert  L.  Fosicr, 

Assistant  Director  for  Special  Progro/zis, 
Off  ice  of  Program  Support.  Centers  for 
Disease  Control  and  Prevention  (CDC). 
IFR  Doc.  94-10778  Filed  5-4-94;  8:45  anij 

BILLING  CODE  4163-18-M 


National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Subcommittee  on 
Disability  and  Long-Term  Care 
Statistics:  Meeting 

Pursuant  to  Public  Law  92-463.  the 
National  Center  for  Health  Statistics 
(NCHS).  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  meeting. 

Same:  NCV'HS  Subcommittee  on  Disability 
and  Long-Term  Care  Statistics. 

Time  and  Date:  9  a.m. -5  p  m..  May  24. 
1994. 

Place:  Room  703A,  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue.  SW.. 
Washington.  DC  20201. 

Sfafus:  Open. 

Purpose:The  subcommittee  will  discuss 
the  Resident  Assessment  Instrument  and  the 
minimum  data  set  for  nursing  home 
residents. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher,  Ph.D..  Executive  Secretary. 
NCVHS.  NCHS,  CDC,  room  1100, 
Presidential  Building.  6525  Belcrest  Road, 
Hyattsville,  Maryland  20782.  telephone  301/ 
436-7050. 

Dated:  April  29.  1994. 
Robert  L.  Foster, 

Assistant  Director  for  Special  Programs. 
Office  of  Program  Support.  Centers  for 
Disease  Control  and  Prevention  (CDC). 
[FR  Doc.  94-10779  Filed  5-4-94;  8:45  am] 

BILUNO  COOC  4169-1»-M 


Office  Of  Community  Services 
[Program  Announcement  No.  OCS  d4-10] 

Limited  Competition;  Request  for 
Applications  Under  the  Office  of 
Community  Services'  FY  1994 
Demonstration  Partnership  Program, 
Special  Set-Aside  for  Empowerment 
ZoneyEnterprise  Community- 
Technical  Assistance/Planning  Grants 

AGENCY:  Administration  for  Children 
and  Families  (ACF).  DHHS. 
ACTION:  Request  for  applications  for 
t«.'chnical  assistance-planning  grants 
from  all  eligible  entities  under  the 
Demonstration  Partnership  Program 
(DPP)  which  al.so  meet  the  eligibility 
criteria  set  forth  below. 

SUMMARY:  The  Office  of  Community 
Services  (OCS)  announces  that,  based 
on  availability  of  funds,  it  has  set  aside 
up  to  two  million  dollars  (S2.000.00G) 
for  tociinical  assistance/planning  grants 
not  to  e.xceed  ten  thousand  dollars 
($10,000)  each,  related  to  the 
development  of  Strategic  Plans  by 
communities  seeking  designation  as 
Empowerment  Zones  or  Enterprise 
Communities  under  Title  XX  of  the 
Social  Security  Act.  Applications  will 
be  accepted  for  grants  pursuant  to  the 
Secretary's  authority  under  section 
40R(a)  as  amended  (Pub.  L.  99-425).  of 
the  Human  Services  Reauthorization 
Ac1  of  1986.  This  Program 
Announcement  contains  forms  and 
instructions  for  submitting  an 
application,  and  consists  of  six  parts: 

Part  A  sets  forth  eligibility  criteria  for 
funding  under  this  Program 
Announcement; 

Part  B  describes  the  purposes  of  this 
program,  the  type  of  project  that  will  be 
considered  for  funding,  and  the  size  and 
duration  of  grants; 

Part  C  provides  details  on  application 
requirements  such  as  the  amount  of 
matching  funds  applicants  are  required 
to  commit,  prohibitions  on  use  of  funds, 
partnership  agreements,  etc.; 

Part  D  describes  the  application 
procedures  including  where  and  how  to 
submit  an  application; 

Part  E  describes  contents  of 
application  and  how  the  project 
narrative  should  be  ordered  and 
presented; 

Part  F  details  post-award  information 
and  reporting  requirements. 
CLOSING  DATE:  The  closing  date  for 
submission  of  applications  is  May  12. 
1994. 
FOfl  FURTHER  INFORMATION  CONTACT: 

OfTice  of  Community  Services,  Division 
of  Community  Demonstration  Programs, 
Attn:  I^chard  M.  Saul,  370  L'Enfant 
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Promenade  SVV..  Fifth  floor. 
Washington.  DC  20447,  telephone  (202) 
401-9341. 

Part  A — Eligible  Applicants 

1 .  Bcsic  Eligibility  Criteria 

Grants  pursuant  to  this  announcement 
ma^'  be  made  to  any  organization  which 
is  cifTicially  designated  as  a  community 
actiqn  agency  or  community  action 
program  under  section  673(1)  of  the 
Corhmunity  Services  Block  Grant 
(CSBG)  Act,  meets  all  the  requirements 
under  section  675(c)(3)  of  the  CSBG  Act, 
and  which  meets  the  additional  criteria 
set  but  in  paragraph  2.  below.  All 
elidible  applicants  are  current  recipients 
of  Community  Services  Block  Grant 
funds.  For  purposes  of  the 
Demonstration  Partnership  Program 
only,  the  term  eligible  appUcant  also 
includes  an  organization  that  sen'es 
migrant  and  seasonal  farmworkers  and 
that  received  Community  Services  Block 
GraW  funds  in  fiscal  year  1993.  OCS/ 
ACF  will  be  the  final  determiner  of  an 
organization's  status  as  an  eligible  entity 
under  the  Community  Services  Block 
Grant  Act. 

2.  Additional  Eligibility  Criteria 

Additional  Criteria:  to  be  eligible  for 
funding  under  this  Program 
Anriouncement  an  applicant  must  also: 

a.lContain  within  its  service  area  a 
community  or  communities  which  as  of 
the  closing  date  for  application  under 
this  Program  Announcement  has  filed 
with  HUD  or  USDA  a  Notice  of  Intent 
to  Participate  indicating  an  intent  to 
apply  for  designation  as  an 
Empowerment  Zone  or  Enterprise 
Community;  and 

b.  Of  the  agencies  meeting  the  criteria 
set  out  in  subparagraph  (1),  above,  have 
a  CSBG  funding  level  in  FY  1994  which 
is  one  of  the  200  smallest  among  those 
submitting  an  otherwise  acceptable 
application  in  response  to  this 
announcement.  (OCS  estimates  that 
agencies  which  received  FY  1994  CSBG 
grants  of  less  than  approximately 
$350,000  should  be  eligible,  although 
the  final  figure  will  not  be  known  until 
all  applications  are  received.) 

Part  B— Type  of  Project  Eligible  for 
Funding 

OCS  is  interested  in  providing  funds 
to  eligible  applicants  with  limited 
resources  whose  service  areas  have  a 
high  incidence  of  poverty.  The  purpose 
of  this  set-aside  is  to  provide  capacity- 
building  grants  that  will  enable  eligible 
applicants  to  strengthen  their  staffs  or 
obtain  other  resources  that  will  enable 
them  to  participate,  in  partnership  with 
others  in  their  communities,  in  the 


development  of  Strategic  Plans  for  their 
service  areas  which  will  be  submitted  to 
USDA  and  HUD  seeking  designation  as 
Empowerment  Zones  or  Enterprise 
Communities.  OCS  looks  to  the 
participation  in  this  planning  process 
made  possible  by  these  grants  as  a  way 
of  achieving  the  following  goals:  (1) 
That  low  income  people  will  be 
involved  in  the  design  and 
implementation  of  these  Strategic  Plans 
and  as  beneficiaries  of  the  programs 
they  propose.  (2)  that  the  Plans  will 
include  provision  for  independent 
third-party  evaluation  that  will  verify 
such  involvement  and  assess  its 
benefits,  and  (3)  that  the  Plans  will 
provide  a  vehicle  for  replication  of  past 
successful  Demonstration  Partnership 
Programs. 

Funds  under  this  set  aside  may  be 
used  to  acquire  additional  staff  and/or 
to  contract  for  necessary  e.xpertise  or 
resources  in  order  to  enable  the 
applicant  to  develop  partnership 
arrangements  through  which  it  can 
contribute  effectively  to  the 
developm.ent  of  a  Strategic  Plan  that 
will  embody  the  goals  outlined  above. 
Reasonable  and  necessary  travel  costs, 
including  those  necessary  to  facilitate 
low  income  participation  in  the  strategic 
planning  process,  may  also  be  paid  for 
with  grant  funds.  The  end  result  should 
be  a  comprehensive,  finely-tuned 
Strategic  Plan  that  will  include 
innovative  approaches  to  provide  for 
greater  self-sufficiency  of  the  poor. 

A  maximum  of  $10,000  will  be 
granted  to  eligible  applicants  which 
submit  acceptable  applications  as 
described  below.  OCS  has  set  aside  a 
total  of  up  to  two  million  dollars 
($2,000,000)  to  fund  these  grants,  which 
will  have  project  periods  of  six  months. 
Funds  not  obligated  by  grantees  at  the 
end  of  the  project  period  will  lapse. 

It  should  be  noted  that  under  the 
terms  of  the  authorizing  legislation 
recipients  of  these  TA/Planning  grants 
will  not  be  eligible  to  receive  any  other 
grants  under  the  Demonstration 
Partnership  Program  in  FY  1994. 

Part  C — Application  Requirements 

1.  Limitation  on  Use  of  Funds 

Grant  funds  under  this  Program 
Announcement  may  only  be  used  for 
Salaries,  Travel,  and  Contract/ 
Consultant  Services.  (Categories  a,  c, 
and  fonSF424A) 

2.  Prohibition  on  the  Use  of  Funds 

The  use  of  funds  for  the  purchase, 
construction  tw  improvement  of  real 
property  is  prohibited.  This  prohibition 
includes  expenditures  for 
weatherization  and  home  repairs. 


3.  Eligibility 

Applicant  must  be  an  eligible  entity 
as  defined  in  Part  A.  As  part  of 
establishing  eligibility,  the  application 
must  contain  a  letter  signed  by  the  State 
Director  of  the  Community  Services 
BlocJc  Grant  program  CHrtifying  that  the 
applicant  meets  the  Basic  Eligibility 
Criteria  set  out  in  Part  A,  Paragraph  1  of 
this  Announcement,  and  that  it  has  the 
capacity  to  operate  the  proposed  project. 
The  application  must  also  contain,  as 
part  of  the  Project  Narrative,  a  statement 
certifying  that  a  Notice  of  Intent  to 
Participate  has  been  submitted  from  the 
applicant's  service  area  to  either  HUD  or 
USDA  indicating  an  intent  to  apply  for 
designation  as  an  Empowerment  Zone 
or  an  Enterprise  Community.  The 
statement  must  identifj-  theentify 
which  submitted  the  Notice  and  its 
location,  and  must  indicate  that  to  the 
best  of  the  applicant's  knowledge  and 
belief  the  submission  was  based  on  the 
existence  of  eligible  census  tracts  within 
the  applicant's  community  or  service 
area. 

4.  Matching  Funds 

An  applicant  is  required  to  obtain 
commitment  of  at  least  one  private  or 
public  sector  dollar  or  equivalent  in- 
kind  contribution  for  each  dollar  of  OCS 
funds  awarded  for  under  this  Program 
Announcement.  Public  sector  resources 
that  can  be  counted  toward  the 
minimum  match  include  funds  from 
State  and  local  governments,  and  funds 
from  certain  block  grants  allocated  to 
the  States  by  the  Federal  Government, 
provided  that  the  authorizing  legislation 
for  these  grants  permits  such  use. 
(CDBG  legislation  permits  such  use-. 
CSBG  legislation  does  not.)  Funds 
identified  by  the  applicant  as  those  to  be 
counted  toward  the  minimum  match 
requirement  may  be  in  the  form  of 
grantee-incurred  costs,  cash  or  third- 
party  in-kind  contributions  fairly 
valued. 

5.  Partnership  Agreement 

To  be  considered  for  funding 
applicants  must  include  in  the 
application  a  signed  letter  from  the  EZ/ 
EC  Applicant  Entity,  if  already  selected, 
and  from  the  unit  or  units  of  local 
govenunent  which  will  be  signing  off  on 
the  EZ/EC  Application  for  designation, 
pledging  cooperation  with  the  applicant 
as  a  member  of  the  group  engaged  in 
development  of  the  Strategic  Plan  in 
their  community.  Applicants  are 
encouraged  to  seek  similar  letters  from 
other  agencies  or  organizations  in  their 
community  involved  in  the  Strategic 
Planning  process. 
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6.  Sub-Contracting  or  Delegating 
Projects 

An  applicant  will  not  be  funded 
where  the  proposal  is  for  a  grantee  to  act 
as  a  mere  conduit  of  funds  to  a  third 
party  without  performing  a  substantive 
role  itself.  This  prohibition  does  not  bar 
subcontracting  or  subgranting  for 
specific  services  or  activities  needed  to 
conduct  the  project. 

7.  Maintenance  of  Effort 

The  activities  funded  under  this 
program  announcement  must  be  in 
addition  to.  and  not  in  substitution  for, 
activities  previously  carried  on  without 
Federal  assistance.  Also,  funds  or  other 
resources  currently  devoted  to  activities 
designed  to  meet  the  needs  of  the  poor 
within  a  community,  area,  or  State  must 
not  be  reduced  in  order  to  provide  the 
required  matching  contributions.  When 
legislation  for  a  particular  block  grant 
permits  the  use  of  its  funds  as  match, 
the  applicant  must  show  that  it  has 
received  a  real  increase  in  its  block 
grant  allotment  and  must  certify  that 
other  anti-poverty  programs  will  not  be 
scaled  back  to  provide  the  match 
required  for  this  project.  (See 
Attachment  B) 

Part  D — Submission  of  Applications 

1 .  Application  Submission 

Applications  may  be  mailed  to  the 
Department  of  Health  and  Human 
Services.  Administration  for  Children 
and  Families.  Division  of  Discretionary 
Grants.  370  L'Enfant  Promenade.  SW.. 
6th  Floor  OFM/DDG-EZ/EC. 
Washington.  DC  20447.  Hand  delivered 
applications  are  accepted  during  the 
normal  working  hours  of  8  a.m.  to  4;30 
p.m..  Monday  through  Friday,  on  or 
prior  to  the  established  closing  date  at: 
Administration  for  Children  and 
Families,  Division  of  Discretionary 
Grants.  6th  Floor  OFM/DDG.  901  D 
Street.  SW..  Washington.  DC  20447.  An 
application  will  be  considered  to  be 
received  on  time  if  sent  on  or  before  the 
closing  date  as  evidenced  by  a  legible 
U.S.  Postal  Service  postmark  or  a  legibly 
dated  receipt  from  a  commercial  carrier. 

(Applicants  are  cautioned  to  request  a 
legibly  dated  U.  S.  Postal  Service 
postmark  or  to  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or  the 
U.  S.  Postal  Service.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing.) 

2.  Late  Applications 

Applications  which  do  not  meet  ono 
of  these  criteria  are  considered  late 
applications.  The  ACF  Division  of 
Discretionary  Grants  will  notify  each 


late  applicant  that  its  application  will 
not  be  considered  in  this  competition. 

3.  Extension  of  Deadline 

The  ACF  Office  of  Community 
Ser\ices  may  extend  the  deadline  for  all 
applicants  because  of  acts  of  God  such 
as  floods,  hurricanes,  etc.,  or  when  there 
is  a  disruption  of  the  mails.  However,  if 
the  Office  of  Community  Services  does 
not  extend  the  deadline  for  all 
applicants,  it  may  not  waive  or  e.xtend 
the  deadline  for  any  applicant. 

Applications  once  submitted  are 
considered  final  and  no  additional 
materials  will  be  accepted. 

One  signed  original  application  and 
two  copies  should  be  submitted. 

Part  E — Contents  of  Application, 
Appendices,  and  Intergovernmental 
Review 

I.  Contents  of  Application 

Each  application  submission  should 
include  a  signed  original  and  two 
additional  copies  of  the  application. 
Each  application  should  include  the 
following  in  the  order  presented: 

a.  A  completed  Standard  Form  424 
which  has  been  signed  by  an  official  of 
the  organization  applying  for  the  grant 
who  has  authority  to  obligate  the 
organization  legally;  [Note:  The  original 
SF— 424  must  bear  the  original  signature 
of  the  authorizing  representative  of  the 
applicant  organization] 

b.  Budget  Information-Non- 
Construction  Programs  (SF-424A)  Nolo 
that  grant  funds  under  this 
Announcement  may  only  be  used  for 
Salaries,  Travel,  and  Contract/ 
Consultant  Services  (Budget  Categories 
a.  c.  and  f).  Attach  to  the  SF  424A  a 
breakout  of  total  project  costs  reflecting 
Federal  (DCS  funds)  and  matching  non- 
Federal  resources  (including  funds  from 
other  Federal  programs)  along  with 
budget  justification.  (See  Attachment  A. 
SF-^24  and  SF^24A) 

c.  Filled  out.  signed  and  dated 
Assurances — Non-Construction 
Programs  (SF-424B); 

d.  By  signing  and  submitting  this 
application  the  applicant  is  certifying 
that  it  will  comply  with  the  Federal 
requirements  concerning  Drug-Free 
Workplace  and  debarment  regulations; 

e.  Restrictions  on  Lobbying. 
Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements: 
Filled  out.  signed  and  dated  form  found 
at  Attachment  D; 

f.  Disclosure  of  Lobbying  Activities. 
SF-LLL:  Filled  out,  signed  and  dated 
form  found  at  Attachment  D,  if 
necessary; 

g.  A  projed  narrative  of  not  more  than 
two  pages  that  will  include  the 


following  components  in  the  order 
enumerated: 

(1)  A  statement  of  the  amount  of 
applicant's  FY  1994  CSBG  grant  award. 

(2)  A  statement  certifying  that  a 
Notice  of  Intent  to  Participate  has  been 
submitted  from  the  applicant's  service 
area  to  either  HUD  or  USDA  indicating 
an  intent  to  apply  for  designation  as  an 
Empowerment  Zone  or  an  Enterprise 
Community.  The  statement  must 
identify  the  entity  which  submitted  the 
Notice  and  its  location,  and  must 
indicate  that  to  the  best  of  the 
applicant's  knowledge  and  belief  the 
submission  was  based  on  the  existence 
of  ehgible  census  tracts  within  the 
applicant's  community  or  service  area. 

(3)  A  statement  indicating  the  names 
of  the  counties  and  principal  towns  in 
the  applicant's  service  area; 

(4)  A  brief  Project  Design  indicating 
how  applicant  proposes  to  achieve  the 
goals  set  out  in  Part  B,  above; 

(5)  Identification  of  the  program 
Partners  (Selected  EZ/EC  Applicant, 
Unit  of  Local  Government,  other 
organizations  involved  in  planning 
process,  etc.) 

h.  An  itemized  budget  justification 
detailing  proposed  costs,  explaining 
budget  appropriateness  and  showing 
required  match. 

2.  Appendices 

Including  Maintenance  of  Effort 
Certification  (See  Attachment  B);  letter 
from  the  State  CSBG  Director  certifying 
eligibility  of  applicant  (as  described  in 
Part  C.  Paragraph  3.  Eligibility,  above; 
letler(s)  of  cooperation  (described  in 
Part  C.  Paragraph  5.  Partnership 
Agreement,  above);  letters  of  match 
commitment  or  letters  of  intent;  and 
signed  certifications,  etc..  in  attachment 
A  (listed  in  sub-paragraphs  (e)  and  (f) 
above). 

3.  Intergovernmental  Review 

This  program  is  covered  under 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  and  45  CFR  part  100, 
Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities.  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alabama,  Alaska,  Connecticut,  Hawaii, 
Idaho,  Kansas,  Louisiana,  Minnesota, 
Montana,  Nebraska,  Oregon,  Oklahoma, 
Pennsylvania,  Virginia,  Washington, 
American  Samoa  and  Palau  have  elected 
to  participate  in  the  Executive  Order 
process  and  have  established  Single 
Points  of  Contact  (SPOCs).  Applications 
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from  Federally-recognized  Indian  Tribes 
are  exempt  from  the  requirements  of 
Executive  Order  12372. 

Applicants  from  those  seventeen 
jurisdictions  need  take  no  action 
regarding  Executive  Order  12372.  All 
other  applicants  should  contact  their 
t-POC  as  soon  as  possible  to  alert  them 
of  t!he  prospective  application  and  to 
receive  any  necessary  instructions. 

Applicants  must  submit  any  required 
material  to  the  SFOCs  as  soon  as 
possible  so  that  the  program  office  can 
obtain  and  review  SPOC  comments  as 
part  of  the  award  process.  It  is 
imperative  that  the  applicant  submit  all 
required  materials,  if  any,  to  the  SPOC 
and  indicate  the  date  of  this  submittal 
(or  the  date  of  contact  if  no  submittal  is 
required)  on  the  Standard  Form  424, 
item  16a. 

Under  45  CFR  100.8[a)(2),  a  SPOC  has 
60  days  from  the  application  deadline 
date  to  comment  on  proposed  new  or 
competing  continuation  awards. 
However,  for  this  program 
announcement,  the  SPOC  comment 
period  has  been  reduced  to  seven  (7) 
days  in  order  to  ensure  timely  awards. 
These  comments  are  reviewed  as  part  of 
the  award  process.  Failure  to  notify  the 


SPOC  can  result  in  a  delay  in  grant 
award. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 
Additionally.  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
they  intend  to  trigger  the  accommodate 
or  explain  rule  under  45  CFR  100.10.  It 
is  helpful  in  tracking  SPOC  comments  if 
the  SPOC  will  clearly  indicate  the 
applicant  organization  as  it  appears  on 
the  application  SF-424. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Office  of 
Financial  Management,  Division  of 
Discretionary  Grants,  6th  Floor.  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447.  A  Ust  of  the  Single  Points  of' 
Contact  for  each  State  and  Territory  is 
included  at  Attachment  C  of  this 
announcement. 


Part  F— Post-Award  and  Reporting 
Requirements 

Following  approval  of  the 
applications  selected  for  funding,  notice 
of  project  approval  and  authority  to 
draw  down  project  funds  will  be  made 
in  writing.  The  official  award  document 
is  the  Financial  Assistance  Award 
which  provides  the  amount  of  Federal 
funds  approved  for  use  in  the  project, 
the  project  and  budget  periods  for 
which  support  is  provided,  the  terms 
and  conditions  of  the  award,  and  the 
total  required  financial  grantee 
participation. 

Grantees  are  subject  to  the  audit 
requirements  in  ON4B  Circulars  A-128 
andA-133. 

Attachment  E  indicates  the 
regulations  which  apply  to  all 
applicants/grantees  under  the 
Demonstration  Partnership  Program. 

Grantees  will  be  required  to  submit  a 
final  progress  and  financial  report 
within  90  days  of  the  termination  of  the 
project. 

Dated:  April  22. 1994. 
Donald  Sykes. 

Director,  Office  of  Community  Services. 

BILUNO  CODE  4IS4-01-P  ' 
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Attachment      A 
APPLICATION  FOR 
FEDERAL  ASSISTANCE 
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Instructions  for  the  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  faresheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
givejn  an  opportunity  to  review  the 
applicant's  submission. 

Item  end  Entni' 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable!  &  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of- 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
.Serv(ice. 


7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  spdce(s)  provided: 
—"New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  L'se  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
conslniction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 


15.  Amount  requested  or  to  be  contributed 
during  the  first  fund/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  exi.sting  award,  indicate  only 
the  amount  of  the  change.  For  decreases, 
enclose  the  amounts  in  parentheses.  If  both 
basic  and  supplemental  amounts  are 
included,  show  breakdown  on  a  an  attachwl 
sheet.  For  multiple  program  funding,  use 
totals  and  show  breakdown  using  same 
categories  as  item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application). 

BILUNG  code  «184-01-P 
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Instructions  for  the  SF-424A 
General  Instructions 

This  fi)rm  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  prepnring  the  budget,  adhere  to 
any  existing  Fiideral  grantor  agency 
guidelines  which  prescribe  how  and  whcthor 
budgeted  amounts  should  I*  separately 
shown  for  ditTerent  functions  or  activitif^s 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  he 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A.  B.  C.  and  D  should  include  budget 
estimates  for  the  whole  projecl  except  when 
applying  !nr  assistance  which  requirf's 
Fedcrdl  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case, 
SectionM  A.  B,  C,  and  D  should  pn)vide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  .Ml  applications  should 
corUain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B, 

Section  A.  Budget  .Summary  Lines  1-4. 
Columns  (a)  and  (b) 

For  applications  pertaining  to  a  sin^e 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
1  ine  1  under  Column  (a)  the  catalog  program 
title  end  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  sinj^n 
program  rf^uiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
psrtaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
hinction  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
progranis  where  one  or  more  programs 
rnqtiire  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summan,-  totals  by  programs. 

Lines  1-4.  Columns  (c)  through  (g.) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b).  enter  in  Cxilumns  (e).  (f).  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  fonns  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 


a.niount(-)  in  Qilumn  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  ase  Columns  (c)  and 
(d).  Enter  in  (jo'umn  (e)  the  amount  of  the 
iiicrea.se  oi  decrea.se  of  Federal  funds  and 
enter  in  Column  (fl  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budg>'ted 
amount  (Federal  and  non-Fed«ral)  which 
includes  the  total  pn'vious  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(u)  and  (f).  The  amount(s)  in  Column  (g) 
should  n'(f  equal  the  sum  of  amounts  in 
Columns  (p)  and  (f). 

Line  5 — Show  the  totals  for  all  columns 
used. 

Section  B.  Budget  Categories 

In  the  column  headings  (1)  through  (4). 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  lines  1- 
4.  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Fedoral)  by  object  class  categories. 

Lines  fia-i — Show  the  totals  of  Lines  6a  to 
bh  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  f>k — Enter  the  total  of  amounts  on 
Linos  6i  and  6j.  For  all  applications  fnr  new 
grants  and  continuation  grants  the  totjil 
amount  in  column  (5).  Line  bk.  should  be  the 
snrne  as  the  total  amount  shown  in  Section 
A.  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrua.se  as  shown 
in  Columns  (l)-{4).  Line  bk  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A.  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any.  experted  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amoiinf  from  the  total  projitct  amount.  Show 
under  the  program  narrative  statement  the 
riature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

,Sw  tion  C.  Non-Federal-Rpsources 

Lines  8-11— Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (d) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessan,'. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c) — Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if 
the  applicant  is  not  a  State  or  State 
agency.  Applicants  which  are  a  State  or 
State  agencies  should  leave  this  column 
blank. 

Column  fd) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Colunm  (c) — Enter  totals  of  Qilumns  (b), 
(c).  and(d). 

Line  12 — Enter  the  total  for  each  of 
(Columns  (b)-(e).  The  amount  in  Column  (e) 


should  be  equal  to  the  amount  on  Line  ,■>, 
txjlumn  (f).  Section  A. 

.Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  firom  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  ne>?ded  by  quarter  during  the 
first  year. 

Line  15 — Entsr  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Linos  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a), 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amend.-nents,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  arc  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(c).  When  additional  schedules 
are  prepared  for  this  St!Ction.  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

.Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
requited  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  tj-pe  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Assurances — Non-Construction  Programs 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  rep.-esentative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
(kimptroller  General  of  the  United  States,  and 
if  appropriate,  the  .State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  ail  records,  books,  papers, 
or  documents  related  to  the  award:  and  will 
establish  a  proper  accounting  system  in 


Federal  Register  /  Vol.  59.  No.  86  /  Thursday.  May  5.  1994  /  Notices 


23217 


accjirdancc  with  generally  accepted 
accounting  standards  or  agency  directives. 

3l  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
apptearance  of  personal  or  organizational 
conjflict  of  interest,  or  personal  gain. 

4I  Will  initiate  and  complete  the  work 
witrin  the  applicable  time  fiame  after  receipt 
of  abproi'al  of  the  awarding  agency. 

5j  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§  4728- 
476J3)  relating  to  prescribed  standards  for 
mejit  systems  for  programs  funded  under  one 
of  tpe  nineteen  statutes  or  regulations 
spedficd  in  Appendix  A  of  OrM's  Standards 
for  f  Merit  System  of  Personnel 
Adipinistration  (5  CF.R.  900.  Subpart  F). 

6j  Will  comply  with  all  Federal  statutes 
r»'ia|ting  to  nondiscrimination.  These  include 
butlare  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  {P.L.  8&-352)  which 
pronibits  discrimination  on  the  basis  of  race, 
collar  or  national  origin:  (b)  Title  IX  of  the 
Ediication  Amendments  of  1972.  as  amended 
(20p.S.C.  §§  1681-1683.  and  1685-1686). 
wh^ch  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitution 
Actjof  1973.  as  amended  (29  U.S.C.  §  794), 
which  prohibits  discrimination  on  the  basis 
of  hjandicaps;  (d)  the  Age  Discrimination  Act 
of  1075,  as  amended  (42  U.S.C.  §§6101- 
61C7),  which  prohibits  discrimination  on  the 
basis  of  age:  (e)  the  Drug  Abu.-se  Office  and 
Trostment  Act  of  1972  (P.L.  92-255).  as 
ame  ndcd.  relating  to  nondiscrimination  on 
the  tmsis  of  drug  abuse:  (f)  the 
Conprchensive  Alcohol  Abuse  and 
Aloholism  Prevention.  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616),  as 
amt  i)ded,  relating  to  nondiscrimination  on 
the  xisis  of  alcohol  abuse  or  alcoholism;  tg) 
§§  523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  use.  290  dd-3  and  290  ee- 
3),  f  s  amended,  n^lating  to  confidentiality  of 
alec  hoi  and  drug  abuse  patient  records;  (h) 
Till ;  Vni  of  the  Civil  Rights  Act  of  1968  (42 
I'.S  C  §  3601  et  ?oq  ),  as  amended,  rclatirig  to 
non^i.scrimination  in  the  sale,  rentni  or 
finarK:ingof  housliig;  (i)  any  oth^r 
noniiscrimination  provisions  in  the  specific 
statiile(s)  under  which  application  for 
Fed  Tal  assistance  is  being  made;  and  (j)  the 
reqi  irements  of  any  other  nondiscrimination 
stall  !te(s)  which  may  apply  to  the 
app  icatinn. 

7.  Will  comply,  or  has  aLeady  con;plied, 
wit!  Jhe  requirements  of  Titles  JI  and  III  of 
the  .Iniform  Relocation  Assistance  and  Real 
Projierty  .Acquisition  Policies  Act  of  1970 
(I'.L  91-646)  which  provide  for  fair  and 
cqu  tdble  treatment  of  persons  displaced  or 
whq,"?e  property  is  acquired  as  a  result  of 
Fedferal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  i:i  real 
properly  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hat(  h  Act  (5  U.S.C.  §§  1501-1508  and  7324- 
732(!)  which  limit  the  political  activities  of 
employees  whose  principal  emplojTnent 
activities  a.'e  funded  in  whole  or  in  part  with 
FediTal  funds. 

9.  Will  comply,  as  applicable,  with  the 
pro\  isions  of  the  Davis-Baton  Act  (40  U.S.C 


§§  276a  to  276a-7).  the  Copeland  Act  (40 
use.  §  276c  and  18  U.S.C.  §§  874),  and  the 
Qjntract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  §§  327—333).  regarding  labor 
standards  for  federally  assisted  construction 
suVjagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requ;n;s  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  tlie  total  cost  of  insurable 
construction  and  acquisition  is  Si 0,000  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (PL.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  cf  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  1 1990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988,  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C  §§  1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clear  Air  Act  of  1955,  as  amended  (42 
use.  §  7401  et  seq);  (g)  protection  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amer.ded,  (P.L.  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973.  as  amended.  (PL  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Ac1  of  1968  (16  U.S.C.  §§1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  S«;ction  106  of  tlie 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Prescr\'ation  Act  of  1074  (16  U.S.C. 
44b9a-l  et  seq.) 

14.  Will  comply  with  PL  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Lalxj.-atory 
Animal  Welfare  Act  of  1966  (P.L.  89-544.  as 
aminde<l.  7  U.S.C  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching. 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  §§4801 
et  seq.)  which  prohibits  the  use  of  lead-based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws. 


executive  orders,  regulations  and  policies 
governing  this  program. 


Signature  of  Authorized  Certif>  ing  Official 


Applicant  Organization 


Titlr 


Date  Submitted 

Attachment  B — Certincation  Regarding 
Maintenance  of  EfTort 

The  undersigned  certifies  that: 

(1)  activities  funded  under  this 
program  announcement  are  in  addition 
to,  and  not  in  substitution  for,  activities 
previously  carried  on  without  Federal 
assistance. 

(2)  funds  or  other  resources  currently 
devoted  to  activities  designed  to  meet 
the  needs  of  the  poor  within  a 
community,  area,  or  State  have  not  been 
reduced  in  order  to  provide  the  r»  quired 
matching  contributions. 

When  legislation  for  a  particula.^  block 
grant  permits  the  use  of  its  funds  as 
match,  the  applicant  mu.st  show  tiiat  it 
has  received  a  real  increase  in  its  block 
grant  allotment  and  must  certify  tliat 
other  anli-poverty  programs  will  not  be 
scaled  back  to  provide  the  match 
required  for  this  project. 

Organization 
Authorized  Signature 
Title 

Date 

Attachment  C — Executive  Order 
12372— State  Single  Points  of  Contact 

Arizona 

Mrs.  Janice  Dunn,  Attn;  Arizona  State 
Clearinghouse,  3800  N.  Central 
Avenue.  14th  Floor,  Phoenix.  Arizona 
85012,  Telephone  (fi02)  2R0-1.115 

Arkansas 

Tracie  L.  Copeland.  Manngur,  Stat} 
Clearinghouse,  Office  of 
Intergovernmental  Services, 
Department  of  Finance  and 
Administration.  P.O.  Box  3278.  Little 
Rock.  Arkansas  72203,  Telepho.ne 
(."iOl)  682-1074 

California 

Glenn  Stober.  Grants  Coordinator.  OfRce 
of  Planning  and  Research.  1400  Tenth 
Street.  Sacramento.  California  9.")814. 
Telephone  (916)  323-7480 

Colorado 

State  Single  Point  of  Contact.  State 
Clearinghouse.  Division  of  Local 
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Government.  1313  Sherman  Street, 
Room  520,  Denver,  Colorado  80203, 
Telephone  (303)  866-2156 

Delaware 

Ms.  Francine  Booth,  State  Single  Point 
of  Contact,  Executive  Department, 
Thomas  Collins  Building,  Dover, 
Del.nware  19903,  Telephone  (302) 
736-3326 

District  of  Columbia 

Rodney  T.  Hallman,  State  Single  Point 
of  Contact,  Office  of  Grants 
Management  and  Development,  717 
14th  Street.  NVV.,  Suite  500, 
Washington,  DC  20005,  Telephone 
(202) 727-6551 

Florida 

Florida  State  Clearinghouse, 

Intergovernmental  Affairs  Policy  Unit, 
Executive  Office  of  the  Governor, 
Office  of  Planning  and  Budgeting,  The 
Capitol.  Tallahassee.  Florida  32399- 
0001.  Telephone  (904)  488-8441 

Georgia 

Mr.  Charles  H.  Badger,  Administrator, 
Georgia  State  Clearinghouse,  254 
Washington  Street,  SW.,  Atlanta, 
Georgia  30334,  Telephone  (404)  656- 
3855 

Illinois 

Steve  Klokkenga,  State  Single  Point  of 
Contact,  Office  of  the  Governor,  107 
Stratfon  Building.  Springfield.  Illinois 
62706,  Telephone  (217)  782-1671 

Indiana 

Jean  S.  Blackwell,  Budget  Director,  State 
Budget  Agency,  212  State  House, 
Indianapolis,  Indiana  46204, 
Telephone  (317) 232-5610 

Iowa 

Mr.  Steven  R.  McCann.  Division  of 
Community  Progress,  Iowa 
Department  of  Economic 
Development.  200  East  Grand 
Avenue,  Des  Moines.  Iowa  50309, 
Telephone  (515) 281-3725 

Kentucky 

Ronald  W.  Cook,  Office  of  the  Governor, 
Department  of  Local  Government. 
1024  Capitol  Center  Drive.  Frankfort, 
Kentucky  40601,  Telephone  (502) 
564-2382 

Maine 

Ms.  Joyce  Benson,  State  Planning  Office, 
State  House  Station  #38,  Augusta, 
Maine  04333.  Telephone  (207)  289- 
3261 

Maryland 

Ms.  Mary  Abrams,  Chief.  Maryland 
State  Clearinghouse,  Department  of 


State  Planning.  301  West  Preston 
Street.  Baltimore.  Maryland  21201- 
2365,  Telephone  (301)  225-4490 

Massachusetts 

Karen  Arone,  State  Clearinghouse, 
Executive  Office  of  Communities  and 
Development,  100  Cambridge  Street, 
Room  1803.  Boston.  Massachusetts 
02202.  Telephone  (617)  727-7001 

Michigan 

Richard  S.  Pastula.  Director,  Michigan 
Department  of  Commerce.  Lansing. 
Michigan  48909,  Telephone  (517) 
373-7356 

Mississippi 

Ms.  Cathy  Mallette.  Clearinghouse 
Offic;er.  Office  of  Federal  Grant 
Management  and  Reporting,  301  West 
Pearl  Street.  Jackson.  Mississippi 
39203.  Telephone  (601)  960-2174 

Missouri 

Ms.  Lois  Pohl,  Federal  Assistance 
Clearinghouse.  Office  of 
Administration.  P.O.  Box  809,  room 
430,  Truman  Building,  Jefferson  City, 
Missouri  65102.  Telephone  (314)  751- 
4834 

i\e\oda 

Department  of  Administration,  State 
Clearinghouse,  Capitol  Complex, 
Carson  City.  Nevada  89710. 
Telephone  (702)  687-4065.  Attention: 
Ron  Sparks.  Clearinghouse 
Coordinator 

New  Hampshire 

Mr.  Jeffrey  H.  Taylor,  Diredor,  New 
Hampshire  Office  of  State  Planning, 
Attn:  Intergovernmental  Review, 
Process/  James  E.  Bieber,  2Vz  Beacon 
Street,  Concord.  New  Hampshire 
03301,  Telephone  (603)  271-2155 

New  jersey 

Gregory  W.  Adkins.  Acting  director. 
Division  of  Community  Resources, 
N.J.  Department  of  Community 
Affairs.  Trenton.  New  Jersey  08625- 
0803.  Telephone  (609)  292-6613. 

Please  direct  correspondence  and 
questions  to:  Andrew  J.  Jaskolka,  State 
Review  Process,  Division  of  Community 
Resources,  CN  814,  room  609,  Trenton, 
New  Jersey,  08625-0803,  Telephone 
(609) 292-9025. 

New  Mexico 

George  Elliott.  Deputy  Director.  State 
Budget  Division,  room  190.  Bataan 
Memorial  Building.  Santa  Fe.  New- 
Mexico  87503.  Telephone  (.505)  827- 
3640.  FAX  (505)  827-3006 


New  York 

New  Y'ork  State  Clearinghouse.  Division 
of  tho  Budget,  State  Capitol,  Albany, 
New  York  12224,  Telephone  (518)' 
474-1605 

North  Carolina 

Mrs.  Chrys  Baggett,  Director,  Office  of 
the  Secretary  of  Admin.,  N.C.  State 
Clearinghouse,  116  W.  Jones  Street, 
Raleigh,  North  Carolina  27603-8003, 
Telephone  (919) 733-7232 

North  Dakota 

N.D.  Single  Point  of  Contact,  Office  of 
Intergovernmental  Assistance,  Office 
of  Management  and  Budget,  600  East 
Boulevard  Avenue,  Bismarck,  North 
Dakota  58505-0170,  Telephone  (701) 
224-2094 

Ohio 

Larry  Weaver,  State  Single  Point  of 
Contact,  State/Federal  Funds 
Coordinator.  State  Clearinghou,se, 
Office  of  Budget  and  Management,  30 
east  Broad  Street.  34th  Floor, 
Columbus.  Ohio  43266-0411, 
Telephone  (614) 466-0698 

Rhode  Island 

Mr.  Daniel  W.  Varin,  Associate  Director. 
Statewide  Planning  Program, 
Department  of  Administration, 
Division  of  Planning,  265  Melrose 
Street,  Providence.  Rhode  Island 
02907.  Telephone  (401)  277-2656 

Please  direct  correspondence  and 
questions  to:  Review  Coordinator.  Office 
of  Strategic  Planning. 

South  Carolina 

Omeagia  Burgess.  State  Single  Point  of 
Contact.  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street, 
Room  477,  Columbia,  South  Carolina 
29201.  Telephone  (803)  734-0494 

South  Dakota 

Ms.  Susan  Comer,  State  Clearinghouse 
Coordinator.  Office  of  the  Governor. 
500  East  Capitol.  Pierre.  South  Dakota 
57501.  Telephone (605) 773-3212 

Tennessee 

Mr.  Charles  Brown,  State  Single  Point  of 
Contact,  State  Planning  Office.  500 
Charlotte  Avenue.  309  John  Sevier 
Building.  Nashville.  Tennessee  37219, 
Telephone  (615) 741-1676 

Texas 

Mr.  Thomas  Adams,  Governor's  Office 
of  Budget  and  Planning,  P.O.  Box 
12428.  Austin.  Texas  78711. 
Telephone  (512)  463-1778 
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Utah  * 

Utah  State  Clearinghouse.  Office  of 
Planning  and  Budget.  Attn:  Carolyn 
Wright.  Room  116  State  Capitol,  Salt 
Lake  City.  Utah  84114.  Telephone 
(801) 538-1535 

yermont 

Mr.  Bernard  D.  Johnson.  Assistant 
i  Director.  Office  of  Policy  Research  & 
Coordination.  Pavilion  Office 
Building.  109  State  Street,  Montpelier. 
Vermont  05602,  Telephone  (802)  828- 
3326 

IVfst  Virginia 


Mr-  Fred  Cutlip,  Director,  Community 
Development  Division.  West  Virginia 
Development  Office.  Building  #6, 
Room  553.  Charleston,  West  Virginia 
25305.  Telephone  (304)  348^010 


Wisconsin 

Mr.  William  C.  Carey.  federal/State 
Relations.  Wisconsin  Department  of 
Administration.  101  South  Wehster 
Street,  P.O.  Box  7864,  Madison. 
Wisconsin  53707.  Telephone  (608) 
266-0267 

Wyoming 

Sheryl  Jeffries.  Stale  Single  Point  of 
Contact.  Herschler  Building.  4th 
Floor,  East  Wing,  Cheyenne. 
Wyoming  82002,  Telephone  (307) 
777-7574 

Guam 

Mr.  Michael  J.  Reidy,  Director,  Bureau 
of  Budget  and  Management  Research. 
Office  of  the  Governor.  P.O.  Box  2950. 
Agana,  Guam  96910.  Telephone  (671) 
472-2285 


Northern  Mariana  Islands 

State  Single  Point  of  Contact.  Planning 
and  Budget  Office.  Office  of  the 
Governor.  Saipan,  CM.  Northern 
Mariana  Islands  96950 

Puerto  Rico 

Norma  Burgos/Jose  H.  Caro.  Chairman/ 
Director.  Puerto  Rico  Planning  Board. 
Minillas  Government  Center.  P.O.  Box 
41119.  San  Juan.  Puerto  Rico  00940- 
9985.  Telephone  (809)  727-4444 

Virgin  Islands 

Jose  L.  George,  Director.  Office  of 
Management  and  Budget,  #41 
Norregade  Emancipation  Garden 
Station,  Second  Floor,  Saint  Thomas. 
Virgin  Islands  00802 
Please  direct  correspondence  to: 

Linda  Clarke.  Telephone  (809)  774- 

0750. 

BILLING  CODE  4184-01-l> 
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Attachment  D 


U.S.  Department  of  Health  and  Human  Services 


Certification  Regarding  Drug-Free  Workplace  Requirements 
Grantees  Other  Than  Individuals 


By  tisning  and/or  tubmming  this  application  or  grant  ag.'eement,  the  grantee  is  providing  the  certification 

'^  -ms  certification  is  required  bv  reg^ilaiions  implementing  the  Drug-Free  WorkpUcc  Act  of  1988. 45  CFR  Part  76.  Subpart 
F  The  r-pJaiioas.  published  in  the  May  25. 1990  Federal  RegUter,  require  certification  by  grantee^  that  they  >^^1  mauiiain 
a  dnig-frei  workplace.  The  certification  set  out  bc!o-*  is  a  material  representation  of  fact  upon  which  reliance  will  be  placed 
when  the  Department  of  Health  and  Human  Services  (HHS)  detcnninei  to  award  the  grant.  If  il  is  later  determined  that 
ihe  grantee  knowiiigly  rendered  a  false  certification,  or  otherwise  violates  the  requirements  of  the  Drug-Free  \Vorkplace 
Act  HHS  in  addition  to  any  other  remedies  available  to  the  Federal  Government,  may  taken  action  authorized  under  the 
Dnig-Ficc  Workpbce  Act.  False  certification  or  \-iolation  of  the  certlfiO-.tioD  shall  be  grounds  for  suspension  of  payments, 
suspension  or  termination  of  grants,  or  govemmenrwidc  suspension  or  debarment.  .,-•,,,  u 

Workplaces  under  grants,  for  grantees  other  than  individuals,  need  not  be  idenlified  on  the  certification.  If  known,  ihey 
mav  be  identified  in  the  grant  application.  If  the  grantee  does  not  identity  the  workplaces  at  the  time  of  application,  or  upon 
aw^d.  if  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  workplace(s)  on  file  in  its  ofiice  and  make  the 
information  available  for  Federal  inspection.  Failure  to  identify  all  known  workplaces  constitutes  a  violation  of  the  grantee  s 
drug-free  workplace  requirements.  i       •         u  l 

Workplace  identifications  must  include  the  actual  address  of  buildi-.gs  (or  parts  of  buildings)  or  other  sites  where  work 
under  the  grant  takes  place.  Categorical  descriptions  may  be  used  (e.g..  all  vehicles  of  a  mass  transit  authority  or  Stale 
highway  department  while  in  operation,  State  employees  in  each  local  unemployment  office,  performers  m  concert  halls  or 

radio  studios.)  .    „  •  r         i.  r 

If  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  o! 

the  changc(s),  if  it  previously  identified  the  workplaces  in  question  (see  above). 

Definitions  of  terms  in  the  Nocprocurement  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 

common  rule  apply  to  this  certification.  Grantees'  attention  is  called,  in  particular,  to  the  following  definitions  from  these 

'Controlled  subsUncc'  means  a  controlled  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  further  defined  by  regulation  (21  CFR  1308.11  through  1308.15). 

•Conviction'  means  a  finding  of  guilt  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  State  criminal  drug  statutes; 

'Criminal  drug  statute'  means  a  Federal  or  non-Federal  criminal  statute  involving  the  manufaaure,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  substance; 

"Employee'  means  the  employee  of  a  grantee  directly  engaged  in  iht  performance  of  work  under  a  grant,  uicluding:  (i) 
All  "direa  charge"  employees;  (ii)  all  "indirect  charge"  employees  unless  their  impact  or  involvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (iii)  temporary  personnel  and  consultants  who  are  directly  engaged  in  the  performance  of 
work  under  the  grant  and  who  are  on  the  grantee's  payroll.  This  definition  docs  not  include  workers  not  on  the  payroll  of 
the  grantee  (e.g.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  con.sultants  or  independent  contractors  not  on 
the  grantee's  payroll;  or  employees  of  subrccipienis  or  subcontractors  in  covered  workplaces). 

The  grantee  certifies  that  It  will  or  wvlll  continue  to  provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful  manufacture,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's  workplace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareness  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  (2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace;  (3)  Any 
available  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will: 

(1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violation 
of  a  criminal  drug  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviaion; 

(e)  Notifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  aaual  notice  of  such  conviction.  Employers  of  convicted  employees  must  provide  notice. 


mcluding  positio^iile,  to  every  grant  officer  or  other  designee  on  whose  grant  activity  the  convicted  employee  was  workm^g, 
unless  the  FederS  agency  has  designated  a  central  point  for  the  receipt  of  such  notices, 
identification  number(s)  of  each  affected  grant; 


Notice  shall  include  the 
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(D  Taking  oae  of  the  following  actions,  uithin  30  calendar  days  of  receiving  notice  under  subp-jagraph  (d)(2)  with 
•  respect  to  any  employee  who  is  so  convicted; 

(1)  Taking  appropriate  personnel  action  against  such  an  employee,  up  to  and  including  termination,  consistcni  with  the 
requirements  of  the  Rehabilitation  Act  of  1973.  as  amended;  or.  (2)  Requiring  such  employee  to  participate  iaiLsfaaori]\ 
in  a  drug  abuse  assistance  or  rehabilitaiion  program  approved  for  such  purposes  by  a  Federal.  State,  or  local  health,  la* 
enforcement,  or  other  appropriate  agency; 

(g)  Making  a  good  faiib  efiort  to  continue  to  maintain  a  drug-free  workplace  through  implementation  of  paraaraDhs  (a) 
(b).(c).(d).(e)and(0.  ^  ,■  u^^     y  H-^PPos.a,. 

The  prtntee  may  Insert  in  the  space  provided  below  the  stte{s)  for  the  performance  of  work  done  in 
connection  with  the  specific  grant  (use  attachments,  If  needed): 

Place  of  Performance  (Street  address.  City,  County.  Sute,  ZIP  Code) 


Check if  there  are  workplaces  or\  file  that  are  not  identified  here. 


Sccuons  76.630(c)  and  (d)(2)  and  76.635(a)(1)  and  (b)  pro\ide  that  a  Federal  agency  may  designate  a  central  receipt 
point  for  STATE-V.1DE  A.VD  STATE  AGENCY-\MDE  certifications,  and  for  notification  of  criminal  drug  convictions 
For  the  Department  of  Health  and  Human  Serocci,  the  central  receipt  point  is:  Division  of  Grants  Management  and 
Oversight,  Office  of  Management  and  Acquisition,  Department  of  Health  and  Human  Services,  Room  517-0,  200 
Independence  Avenue,  S.W.,  Washington,  D.C.  20201. 


DCMO  Fenn*:    Rrvlw4  May  i^^O 
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Certification  Pegnrding  Debarment. 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this 
proposal,  the  applicant,  defined  as  the 
primary  participant  in  accordance  with 
45  CFR  part  76,  certifies  to  the  best  of 
its  knowledge  and  belief  that  it  and  its 
principals: 

(a)  Are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  covered  transactions  by 
any  Federal  Department  or  agency; 

(b)  Have  not  w-ithin  a  3-year  period 
preceding  this  proposal  been  convicted 
of  or  hr.d  a  civil  judgment  rendered 
against  them  for  com.'nission  of  fraud  or 
a  criminal  cffense  in  connection  with 
obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal.  State,  or 
local)  transaction  or  contract  under  a 
public  transection;  violation  of  Federal 
or  State  antitrust  statutes  or  commission 
of  embezzlement,  theft,  forger^-,  briber}', 
falsification  or  destruction  of  records, 
making  false  statements,  or  receiving 
stolen  property; 

(c)  Are  not  presently  indicted  or 
olhorwirie  criminally  or  civilly  charged 
by  a  governmental  entity  (Federal,  State 
of  local)  with  commission  of  any  of  the 
offenses  enumerated  in  paragraph  (l)(b) 
of  this  certification;  and 

(d)  Have  not  within  a  3  year  pericid 
preceding  this  application/proposal  had 
one  or  more  public  transactions 
(Federal,  Slats,  or  loc.a!)  terminated  for 
cause  or  default. 

The  inability  of  a  person  to  provide 
the  certification  required  above  will  not 
necessarily  result  in  denial  of 
participation  in  this  covered 
transaction.  If  necessary,  the  prospective 
participant  shall  submit  an  explanation 
of  why  it  cannot  provide  the 
certification.  Tht-  certification  or 
explanciticn  will  be  considered  in 
connection  with  the  Department  of 
Health  and  Human  Services  (HHS) 
determination  whether  to  enter  into  this 
transaction.  However,  failure  of  the 
prospective  primary  participant  to 
furnish  a  certification  or  en  explanation 
.shall  disqualify  such  person  from 
participation  in  this  transaction. 

The  prospective  primarv'  participant 
^agrees  that  by  submitting  this  proposal, 
it  will  include  the  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transaction."  provided  below  without 
modification  in  all  lower  tier  covered 


transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — l^wer  Tier  Covered 
Transactions  (To  Be  Supplied  to  Lower 
Tire  Participants) 

By  signing  and  submitting  this  lower 
tier  proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  part 
76,  certifies  to  the  best  of  its  know  ledge 
and  belief  that  it  and  its  principals: 

(a)  Are  not  present'y  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  federal  department  or 
agency. 

(b)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of 
the  above,  such  prospective  participant 
shall  attach  an  explanation  to  this 
proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this 
proposal  that  it  will  include  this  clau.se 
entitled  "Certification  Regarding 
Debarment,  Suspension,  Ineligibility, 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions."  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
low  er  tier  covered  transactions. 

Certincation  Regarding  Lobb>'ing 

Certification  for  Contracts.  Grorits. 
Loans,  and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best 
of  his  or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds 
have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person 
for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in 
connection  with  the  awarding  of  any 
Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any 
cooperative  agreem.cnt,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or 
cooperative  agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or 
will  be  paid  to  any  person  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee 


of  a  Member  of  Congress  in  connection 
with  this  Federal  contract,  grant,  loan  or 
cooperative  agreement,  the  undersigned 
shall  complete  and  submit  Standard 
Form-LLL,  "Disclosure  Form  to  Report 
Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that 
the  language  of  this  certification  be 
included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including 
subcontracts,  subgrants,  and  contracts 
under  grants,  loans,  and  cooperative 
agreements)  and  that  all  subrecipients 
shall  certify  and  dis<;lose  accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which 
reliance  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required 
certification  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not 
more  ttion  $100,000  for  each  such 
failu.'e. 

State  for  Loan  Guarantee  and  Loan 
Insurance 

The  undersigned  states,  to  the  best  cf 
his  Or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  emplo;jee  of 
Congress,  or  an  employee  of  a  Member 
of  Congress  in  connection  with  this 
commitment  providing  for  the  United 
States  to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  'Disclosure  Form  to 
Report  Lobbying."  in  accordance  with 
its  instructions. 

Submi.ssion  of  this  statement  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352.  title  31.  U.S.  Code.  Any  person 
who  fails  to  file  the  required  statement 
shall  be  subject  to  a  civil  penalty  of  not 
less  than  $10,000  and  not  more  than 
$100,000  for  each  such  failure. 

Signature 

Title 

Organization 

Date 
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DISCLOSURE  OF  LOBBYING  ACnVITIES 

Complete  this  term  to  disclose  lobbying  activities  pursuant  to  31  U  SC.  1352 
(See  reverse  for  public  burden  disclosure.) 


1.     Type  of  federal  Action: 


1.  contract 
b.  grant 
c  cooperative  agreement 
d.  loan 

e-  loan  guarantee 
f.   loan  insurance 


2.     Status  of  Federal  Action. 

I      I  a.  bid/offer/application 
^--^   b.  initial  award 
c.  post-award 


4.     Name  and  Address  oi  Reporting  Entity: 
D    Prime 


D     Subawardee 

Tier .  tf  kno*vn. 


Congressiortal  District  rf  known. 
6.     Federal  Depart ment/Ager>cy: 


8.     Federal  Anion  Number,  if  knoy 


3.     Report  Type: 

□  a.  initial  filing 
b.  material  change 

For  Materia]  Change  Only: 

year  quarter 

date  of  last  report  


5.     If  Reporting  Entity  in  No.  4  b  Subawardee.  Enter  Nime 
and  Address  of  Prime: 


Congressional  District  if  known: 


7.      Federal  Program  Name  Description: 


CFDA  Number,  rf  applicable. 


9.      Award  Amount  if  known: 


to.  A.  Name  and  Address  of  Lobbying  Entity 

tit  individual,  last  name,  fint  name.  Ml): 


b.  Irtdtvidoals  Performing  Services  (including  addreis  if 
ditierent  from  No.  fOaJ 
Oast  name,  hnt  name.  Mil: 


t1.  AmouiM  ot  Payment  (check  all  that  appiy): 

5  D  actual        O  planned 


Itri^'t  Coniinutrion  ihtetlti  Sf-LU.-\  i1  rvctiity 


tZ  Form  of  Paymcsl  (check  aJI  that  apply): 

I.    *.  cash 

D    b  in-fcnd;  specify:   future 

value 


13.  Type  of  Payment  (check  all  that  apply): 

D  A.  retainer 

D  b.  of>e-time  fee 

O  c.  commission 

D  d.  contingent  fee 

D  e.  deferred 

D  f.   other;  specify:  


14.  Brief  Oewiplion  of  Services  Performed  or  to  be  Performed  and  Dale<i)  •»  Service,  (ncluding  efficer<s>.  cmptoyecKst. 
•rMember(s)  contacted,  for  Payment  Indicated  in  Mem  11: 


15.  Continuation  Shect(s)  SF-LU-A  attached:         D  Yes 


(tnMCfi  Contim/Mtior  Sheelfil  Sf-LU-A.  H  ftctnvY' 


O  No 


•K»Do  UiJ  mm  Aidown  tf  l°«ib,irn  actMttn  a  •  inalfntf  np.»««m«Uuii 
*  •»  iwon  aticti  mitma  m>  ftmat  br  MX  u»<  •bO'*  •*!•«  <ttn 
*"•«■"•■■"•*  «r  •Mb'rt  •no  Ww  <mioiim  «  -t  n-  >ii  bian  id 
>1  Ut.C  Mix  Itm  M»m««.  mm  b«  n,\m»  lo  Ih.  0>v~  *—^ 
""""'•»  «»•<•«  b»  wiliWi  Ivpubbc  ■miiniM  onr  mar  ««w  teb  «■ 
«k  It*  ■«9iwad  dncVmnituJI  to  iMbtKt  is  t  cMI  pMufrr  ;«•«><  Wa  Owi 
t^S^W  airi  not  ana*  flun  t  wn  000  lor  a«c)>  audi  islura 


FedctallHcOnlr. 


Signature: 


Print  Name: 
rule:  


Telephone  No.: 


Date: 


%\tm*mi  form  ■ 
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Attachment  E 

The  following  DHHS  regulations 
apply  to  all  applicants/grantees  under 
the  Demonstration  Partnership  Program, 
Special  Set-Aside  for  Empowerment 
Zone/Enterprise  Community — 
Technical  Assistance/Planning  Grants: 

Title  45  of  the  Code  of  Federal 
Fegulations: 

Fart  16 — Procedures  of  the 

Departmental  Grant  Appeals  Board 

Part  74 — Administration  of  Grants  (non- 
governmental) 

Part  74 — Administration  of  Grants  (state 
and  local  governments  and  Indian 
Tribal  affiliates): 

Sections  74.62(a)    Non-Federal 
Audits 

74.173     Hospitals 

74.174(b)    Other  Nonprofit 

Organizations 
74.304    Final  Decisions  in  Disputes 
74.710    Real  Property,  Equipment 

and  Supplies 

74.715    General  Program  Income 

Part  75 — Informal  Grant  Appeal 
Procedures 

Part  76 — Debarment  and  Suspension 
from  Eligibility  for  Financial 

Assistance 

Subpart  F — Drug  Free  Workplace 
Requirements 

Part  80 — Non-discrimination  Under 
Programs  Receiving  Federal 
Assistance  through  the  Department 
of  Health  and  Human  Services 

Effectuation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964 

Fart  81 — Practice  and  Procedures  for 
Hearings  Under  Part  80  of  this  Title 

Part  83 — Nondiscrimination  on  the  basis 
of  sex  in  the  admission  of 
individuals  to  training  programs 

Part  84 — Non-discrimination  on  the 
Basis  of  Handicap  in  Programs 

Part  91 — Non-discrimination  on  the 
Basis  of  Age  in  Health  and  Human 
Services  Programs  or  Activities 

Receiving  Federal  Financial  Assistance 

Part  92 — Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  States 
and  Local  Governments  [Federal 
Register,  March  11.  1988) 

Part  93 — New  Restrictions  on  Lobbying 
Part  100 — Intergovernmental  Review  of 
Department  of  Health  and  Human 
Ser\'ices  Programs  and  Activities 

IFR  Doc.  94-10648  Filed  5--4-94:  8:45  ami 
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National  Institutes  of  Health 

Notice  of  Establishment 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6,  1972  [Pub. 
L.  92^63,  86  Stat.  770-7761  and  section 
402(b)(6).  of  the  Public  Health  Service 
Act,  as  amended  [42  U.S.  Code 
282{b)(6)I,  the  Director,  National 
Institutes  of  Heahh  (NIH),  announces 
the  establishment  of  the  Scientific  and 
Technical  Review  Board  on  Biomedical 
and  Behavioral  Research  Facilities. 

The  Scientific  and  Technical  Review 
Board  on  Biomedical  and  Behavioral 
Researcli  Facilities  (Board)  shall  provide 
advice  to  the  Director  of  the  National 
Center  for  Research  Resources  (NCRR) 
and  the  National  Advisory  Research 
Council  (NARRC).  The  Board  shall 
determine  the  merit  of  the  grant 
applications  requesting  funds  to 
construct  facilities  and  additions  to  or 
renovations  of  existing  facilities  to  meet 
the  research  needs  of  applicant 
institutions,  and  shall  report  the  results 
of  the  determination  to  the  Director. 
NCRR.  and  the  NARRC. 

Duration  of  this  committee  is 
continuing  unless  formally  determined 
by  the  Director,  NIH,  that  termination 
would  be  in  the  best  public  interest. 

Dated:  April  25,  1994. 
Harold  VanniLS, 
Director.  NiH. 
[PR  Doc.  94-10736  Filed  5-4-94,  8:45  ami 
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National  Heart,  Lung,  and  Blood 
Institute;  Meeting 

Pursuant  to  Public  Law  92^63, 
notice  is  hereby  given  of  the  meeting  of 
the  following  Heart,  Lung,  and  Blood 
Special  Emphasis  Panel. 

The  meetmg  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  section  10(d)  of 
Public  Law  92—463,  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications,  contract  proposals, 
and/or  cooperative  agreements.  These 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

\'ame  of  Panel:  NHLBI  SEP  on  PPG  for 
Kospiratory  Afferents  and  the  Control  of 
Breathing, 

Dates  of  Meeting:  May  16-18.  1994. 


Time  of  Meeting:  7:30  p.m. 

Place  o/Mee/in^;  Congressional  P.irk 
Kamada  Inn.  Rockvilie.  Maryland. 

Agenda:To  evaluate  and  review  grant 
applications. 

Contact  Person:  Dr.  Jon,  Ranhand.  5333 
Westbard  Avenue,  room  554,  Bcthesda, 
Maryland  20892,  (301)  594-7439. 
(Catalog  of  Federal  Domestic  A.ssistance 
Programs  Nos.  93.337.  Hearth  and  Vasculiir 
Diseases  Re.search;  93.838,  Lung  Diseases 
Research;  and  93  839,  Blood  Diseases  and 
Resources  Research,  National  Instituf'is  of 
Health) 

Dated:  April  21.  1994. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
IFR  Doc.  94-10737  Filed  5-4-94:  8:45  am| 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

[Docket  No.  N-94-3729;  FR-3623-N-02) 

Notice  of  Funding  Availability  (NOFA) 
for  Fiscal  Year  1994,  Section  8 
Community  Investment  Demonstration 
Program;  Notice  to  Change  Date  of 
Presubmission  Conference 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 
ACTION:  Notice  to  change  date  of 
presubmission  conference. 

SUMMARY:  On  April  26, 1994  (59  FR 
21826).  the  Department  publi.shed  in  the 
Federal  Register,  a  Notice  of  Funding 
Availability  (NOFA)  for  Fiscal  Year 
1994  for  Section  8  Community 
Investment  Demonstration  Program.  The 
purpose  of  this  Notice  is  to  change  the 
date  of  the  presubmission  conference  .set 
forth  in  that  NOFA  from  May  11,  1994 
to  May  16. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  E.  Malloy.  Office  of  Insured 
Multifaniily  Housing  Development. 
Room  6134,  telephone  (202)  708-3000, 
or  Richard  L.  Schmitz,  Policies  and 
Procedures  Division.  Room  6138, 
Telephone  (202)  708-1113.  Both 
addresses  are  at  the  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SVV.,  Washington,  DC 
20401-8000.  (These  telephone  numbers 
are  not  toll-free). 

SUPPLEMENTARY  INFORMATION:  The  date 
for  the  presubmission  conference  set 
forth  in  the  April  26  NOFA  is  changed 
from  May  11, 1994  to  May  16. 1994..The 
time  and  place  for  tliis  conference  still 
remains  1  p.m..  Departmental 
Conferenc:e  Room. 
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I  Lccordingly.  FR  Doc.  94-9887, 
published  at  59  FR  21826  {April  26, 
1994)  is  revised  as  follows: 

On  page  12826.  in  the  second  column, 
the  second  paragraph  after  the  heading 
ADDRESSES"  is  revised  to  read  as 
follows: 

"A  presubmission  conference  for 
parties  who  may  be  interested  in 
participating  in  this  demonstration 
program  has  been  scheduled  at  1  p.m.. 
May  16.  1994,  in  Room  10233. 
Departmental  Conference  Room,  at  HUD 
headquarters.  While  not  a  precondition 
to  eligibility  for  submission  of  a  formal 
application,  representatives  of  the 
peoision  funds  or  their  affiliates  are 
encouraged  to  attend." 

Authority:  42  U.S.C.  3535(d). 
Dated:  April  28. 1994. 
feanne  K.  Engel, 

Ceneral  Deputy  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner 
IFR  Doc.  94-10740  Filed  5-^»-94;  8:45  ani) 
8ILUNO  COOe  4210-27-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-94O-04-473O-02] 

Land  Resource  Management,  Meridian, 
MT 

AGENCY:  Bureau  of  Land  Management. 
Montana  State  Office.  Interior. 
ACTION:  Notice. 

SUMMARY:  The  amended  field  notes  of 
the  following  described  land  approved 
April  11.  1994.  will  be  officially  filed  in 
the  Montana  State  Office,  Billings. 
MdBtana.  30  days  from  the  date  of  this 
pupilication. 

Principal  Meridian.  Montana 

T  12S.R.  4E. 

The  amended  field  notes  correcting 
the  corner  description  of  the  C-N-NE 
'  B-^  section  comer  of  section  5  as 
prtjviously  described  in  the  field  notes 
apifoved  April  30.  1974.  and  referring 
to  Ihe  plat  accepted  April  30,  1974, 
Township  12  South.  Range  4  East, 
PrirK;ipal  Meridian.  Montana.  The  copy 
of  the  preceding  described  field  notes 
will  be  immediately  placed  in  an  open 
file  end  will  be  available  to  the  public 
as  a  matter  of  information.  Copies  of  the 
fieljd  notes  may  be  furnished  to  the 
puljilic  upon  payment  of  the  appropriate 
feel 

If  a  protest  against  these  notes  is 
received  prior  to  the  date  of  official 
distribution,  the  distribution  will  be 
stayed  pending  consideration  of  the 
protest.  The  protested  notes  of  survey 


will  not  be  officially  distributed  until 
the  day  after  all  protests  have  been 
accepted  or  dismissed  and  become  final 
or  appeals  from  the  dismissal  affirmed. 

This  survey  was  executed  at  the 
request  of  the  U.S.  Forest  Service. 
Region  1. 

FOR  FURTHER  JNFORMATtON  CONTACT: 
Bureau  of  Land  Management.  222  North 
32d  Street,  P.O.  Box  36800.  Billings. 
Montana  59107-6800. 

Dated:  April  22.  1994. 
Francis  R.  Cherry,  Jr.. 

Acting  State  Director 

IFR  Doc.  94-10808  Filed  5-4-94;  8:45  am] 

SILUNO  CODE  4310-OH-M 


Bureau  of  Land  Management 
(CA-069-4350-03] 

Closure  of  Public  Lands;  Bonanza 
King  Mine  Canyon,  San  Bernardino 
County,  CA 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACnON:  Notice  of  closure. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  43  CFR  8364.1  that  the 
following  described  public  lands  within 
the  Bonanza  King  Mine  Canyon  in  San 
Bernardino  County,  California,  are 
closed  to  the  collecting,  possessing, 
killing,  or  transporting  of  butterflies  or 
any  part  of  their  lifecycle  or  the 
collecting  of  plants  they  need  for  their 
survival. 

San  Bernardino  Meridian 

Til  N  .  R.  14  E.  Sections  31  and  32. 

The  BLM  may  approve  scientific 
research  by  qualified  persons,  which 
cculd  include  limited  collecting,  if  this 
research  is  deemed  important  and  is 
compatible  with  the  preservation  of  the 
species. 

EFFECTIVE  DATE:  May  8.  1994 
ADDRESSES:  For  further  information. 
Contact  Michael  McGiil,  Bureau  of  Land 
Management  (BLM).  Needles  Resouite 
Area  Office,  101  Spikes  Road.  Needles. 
California  92363;  (619)  326-3896. 
SUPPLEMENTARY  INFORMATION:  The 
Martin's  swallowtail  butterfly.  (Papiio 
indra  martini],  is  under  threat  by 
poaching  on  lands  managed  by  the 
BLM.  The  estimated  number  of  females 
in  the  population  is  about  20.  and  no 
lar\ae  were  known  to  survive  to  an 
adult  stage  in  1993.  The  butterfly 
currently  is  not  a  listed  or  a  candidate 
species.  The  Martin's  swallowrtail 
butterfly  is  known  to  occur  within  a 
very  restricted  area  within  the 
Providence  Mountains  of  the  Eastern 


Mojave  Desert  of  San  Bernardino 
County.  California.  The  entire  knowTi 
range  is  circumscribed  by  a  thr^e  by  five 
mile  rectangle.  The  butterfly  is  prized 
by  collectors,  and  its  value  is  enhanced 
by  its  rare  status.  Poaching  by  collectors 
is  a  threat.  Poachers  will  often  collect 
plants,  eggs  and/or  larvae  to  be  raised  in 
captivity.  Swallowtails  are  very 
susceptible  to  disease  when  raised  in 
captivity  on  harvested  plants.  If  larvae 
do  not  survive,  poachers  must  collect 
again.  Since  this  butterfly  is  not 
protected  under  the  Endangered  Species 
Act.  this  disclosure  will  help  prevent 
individuals  from  attempting  to  collect 
the  Swallowtail  butterfly  under  the 
pretense  of  collecting  other  butterflies 
that  are  found  in  the  area. 

Penalties 

Violations  of  supplementary  rules 
authorized  by  43  CFR  title  43,' chapter 
II.  part  8360,  subpart  8364.1  are 
punishable  by  a  fine  not  to  exceed 
$1000  and/or  imprisonment  not  to 
exceed  12  months. 

Dated:  April  25,  1994 
Michael  BI>'myer, 
Acting  Area  Manager. 
IFR  Doc.  94-10841  Filed  5-4-94;  8:45  ami 

BILUNG  CODE  43lO-4(MM 


Bureau  of  Land  Management 
(OR-087-04-4333-01:  GP4-154] 

Closures  and  Restrictions:  Yaquina 
Head  Outstanding  Natural  Area,  OR 

SUMMARY:  To  fulfill  the  specific 
administrative  mandate  set  forth  in  the 
Act  of  Congress  dated  March  5,  1980 
(Pub.  L.  96-199),  and  in  accordance 
with  CFR  8364.1.  notice  is  hereby  given 
that  the  closures  and  restrictions  listed 
below  apply  to  lands  within  the 
congressionally  established  Yaquina 
Head  Outstanding  Natural  Area.  This 
100-acre  area  is  located  in  Lincoln 
County,  Oregon,  along  the  Pacific  Coast 
in  Sections  29  and  30.  T.  10  S..  R  11  W.. 
Willamette  Meridian.  These  regulations 
are  in  addition  to  closures  and 
restrictions  affecting  Yaquina  Head 
Outstanding  Natural  Area.  Oregon,  as 
published  in  the  Federal  Register.  Vol. 
54,  No.  114.  dated  Thursday.  June  15. 
1989;  Page  25502. 

Closure  #: 

13.  Access  to  or  through  the  following 
construction  areas  will  be  restricted  to 
provide  for  the  safety  of  visitors  and  the 
protection  of  contractors'  equipment. 

a.  Lower  quarry  tidepool  construction 
?rea. 

1.  Closed  September  15.  1993.  to 
September  15.  1994. 
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b.  Marine  garden  stairway 
construction  area. 

1.  Closed  April  18.  1994.  to 
September  18.  1994. 

This  closure  and  restriction  notice 
does  not  apply  to: 

1.  Any  Federal.  State,  or  local  official 
or  member  of  an  organized  rescue, 
medical,  or  firefighting  unit  while  in  the 
performance  of  fire,  emergency,  law 
enforcement,  or  other  similar  duty; 

2.  Any  Bureau  of  Land  Management, 
U.S.  Coast  Guard,  or  U.S.  Fish  and  ' 
Wildlife  Service  employee,  agent, 
contractor,  or  cooperator  while  in  the 
performance  of  an  official  duty;  and 

3.  Any  person  or  member  of  a  group 
or  institution  expressly  authorized  by 
permit,  license,  agreement,  or  other 
similar  authorization  while  in  the 
performance  of  activities  covered  by  the 
authorization. 

Dated:  April  26.  1994. 
Mark  Lawrence, 
Acting  District  Manager. 
|FR  Doc  94-10842  Filed  5-4-94;  8:45  am] 
BILUNQ  CODC  4310-33-M 


[WY-06(>-93-4410-02] 
Newcastle  Resource  Area,  WY 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Comment  period  extension  for 
ihe  Draft  Environmental  Impact 
Statement  for  the  Newcastle  Resource 
Management  Plan  for  the  BLM 
Administered  Public  Lands  in  the 
Wyoming  Portion  of  the  Newcastle 
Resource  Area. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  extending  the 
public  comment  period  for  the  Draft 
Environmental  Impact  Statement  (EIS) 
for  the  Newcastle  Resource  Management 
Plan  (RMP).  Comments  will  be  acxepted 
until  June  10,  1994. 

The  draft  EIS  for  the  Newcastle  RMP 
describes  and  analysis  four  alternative 
RMPs,  including  the  BLM"s  preferred 
alternative,  for  managing  the  Wyoming 
portion  of  the  Newcastle  Resource  Area. 
The  planning  area  is  located  in  Crook. 
Weston,  and  Niobrara  Counties,  in 
northeastern  Wyoming.  When 
completed,  the  Newcastle  RMP  will 
provide  the  management  direction  for 
future  land  and  resource  management 
actions  on  approximately  291,000  acres 
of  public  land  surface  and 
approximately  1,700,000  acres  of 
Federal  mineral  estate  administered  by 
the  BLM  within  this  portion  of  the 
Newcastle  Resource  Area. 

The  draft  EIS  focuses  on  resolving 
three  key  issues  that  were  identified 


with  public  involvement  early  in  the 
planning  process.  These  issues  are:  (1) 
Retention  or  disposal  of  public  lands; 
(2)  surface  disturbance;  and  (3)  special 
management  areas  designations. 

There  is  one  designated  area  of 
environmental  concern  (ACEC)  within 
the  Newcastle  R^'IP  planning  area,  the 
Whoopup  Canyon  ACEC.  The  preferred 
alternative  recommends  that  the 
Whoopup  Canyon  ACEC  designation  be 
retained  and  that  the  area  of  the  ACEC 
be  expanded  in  size.  The  potential  for 
new  ACEC  designations  was  also 
explored.  One  potential  new  ACEC  was 
identified  and  is  proposed  in  the 
preferred  alternative.  This  involves  the 
BLM  administered  public  land  surface 
in  the  Lance  Creek  Fossil  Area. 

During  development  of  the  draft  EIS. 
the  BLM  conducted  a  Wild  and  Scenic 
Rivers  review  of  BLM  administered 
public  lands  that  lie  along  waterways 
within  the  planning  area.  There  were  no 
BLM  administered  public  lands  in  the 
planning  areas  that  were  found  to  meet 
the  Wild  and  Scenic  Rivers  eligibility 
criteria  to  be  given  further  consideration 
for  inclusion  in  the  Wild  and  Scenic 
Rivers  System. 

The  coal  screening  process  (including 
application  of  the  coal  unsuitability 
criteria  under  43  CFR  part  3461)  was  not 
condurted  for  the  planing  effort.  Any 
interest  in  coal  exploration  or  leasing 
will  be  handled  on  a  case  by  case  basis. 
If  an  application  for  a  coal  lease  is 
received  sometime  in  the  future,  an 
appropriation  land  use  environmental 
analysis  will  be  conducted  (which  will 
include  conducting  the  coal  screening 
process),  to  determine  whether  or  not 
the  coal  areas  applied  for  are  acceptable 
for  development  and  leasing 
consideration.  The  RMP  will  be 
amended  by  necessary.  To  date,  there 
has  been  no  interest  expressed  to  the 
BLM  for  leasing  and  development  of 
BLM-administered  coal  in  the  planning 
area. 

Wilderness  management  and  wild 
horse  management  were  not  addressed 
in  the  planning  effort.  There  are  no 
wilderness  areas  or  wilderness  study 
areas  on  BLM-administered  public  lands 
in  the  planning  area.  In  addition,  there 
have  been  no  other  areas  with 
wilderness  characteristics  identified  on 
public  lands  in  the  planning  area.  There 
are  no  known  wild  horse  or  wild  horse 
herd  management  areas  in  the  planning 
area. 

When  approved,  the  Newcastle  RMP 
will  guide  BLM's  management  of  the 
public  lands  in  the  Newcastle  Resource 
Area. 

DATES:  Written  comments  will  be 
accepted  until  June  10, 1994. 


ADDRESSES:  Copies  of  the  Newcastle 
RMP  draft  EIS  are  available  from  the 
BLM  Newcastle  Resource  Area  Office  at 
1101  Washington  Boulevard.  Newcastle, 
Wyoming  82701,  or  the  BLM  Casper 
District  Office  at  1701  East  "E""  Street. 
Casper  Wyoming  82601.  Comments 
should  be  sent  to  the  Newcastle  Area 
Manager  at  the  Newcastle  Resource  Area 
Office. 

FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Ewing,  Newr^istle  Area  Manager, 
or  Gary  Lebsack.  Newcastle  RMP  Team 
Leader,  at  the  above  address  or 
telephone  307-746-4453. 
SUPPt-EMENTARY  INFORMATION:  The 
Newcastle  Resource  Area  is  responsible 
for  managing  the  BLM  administered 
pubhc  lands  in  Crook.  Niobrara,  and 
Weston  countries  in  Wyoming,  and  all 
BLM  administered  public  lands  in 
Nebraska.  Management  of  the  BLM 
administered  public  lands  in  Nebraska 
is  covered  under  the  Nebraska  Resource 
Management  Plan  completed  in  1992. 

Within  the  Nescastle  RMP  planning 
areas,  there  are  varied  and  intermingled 
land  surface  ownerships  and 
overlapping  mineral  ownerships. 
Therefore,  the  administrative 
jurisdictions  for  land  use  planning  and 
for  managing  the  land  surface  and 
minerals  are  also  varied,  intermingled, 
and  sometimes  overlapping.  For  this 
reason,  it  is  important  to  understand 
that  the  Newcastle  RMP  draft  EIS  does 
not  address  management  of  lands  or 
minerals  within  the  planning  areas  that 
are  privately  owned  or  owned  by  the 
State  of  Wyoming  of  local  Goverrunents 
(about  1,000  acres).  If  also  does  not 
address  those  Federally  owned  minerals 
within  the  planning  area  that  are  under 
Federal  land  surface  managed  by  other 
Federal  agencies  (about  420.000  acres). 

The  draft  EIS  for  the  Newcastle  RMP 
presents  four  alternatives,  multiple  use 
RMPs  for  managing  the  BLM 
administered  public  lands  in  the 
planning  area.  Alternative  A 
(continuation  of  present  management) 
and  three  other  alternatives  that  suggest 
different  combinations  and  emphases 
for  managing  the  various  resource  and 
land  uses  on  the  BLM  administered 
public  lands,  on  the  basis  of  needs, 
opportunities,  and  public  demand.  The 
four  alternative  plans  focus  on 
allocating  public  lands  and  resources 
among  their  valid  uses  and  prescribing 
general  management  actions  that  would 
be  taken.  The  preferred  alternative  is  a 
combination  of  parts  of  Alternatives  A, 
B,  and  C  and  represents  what  BLM 
believes  is  the  best  balance  between  the 
public  land  and  resource  uses  and 
environmental  protection  in  the 
planning  area.  The  various  impacts  that 
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wduld  be  expected  from  implementing 
eaqh  of  the  alternative  is  aKso  presented 
in  the  draft  EIS. 

p^ted:  April  29,  19fl4 
Dalld  J.  Walter, 

Acting  State  Diwctor. 

|FR|  poc.  94-10774  Filed  S-4-94;  8:45  ain| 

BILUING  CODE  4310-22-M 


(CO-920-94-41 10-03;  COC30463] 

Colorado;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Public  Law 
97-[451.  a  petition  for  reinstatement  of 
oil  |and  gas  lease  CC)C30463,  Mosa  and 
Delta  County,  Colorado,  was  timely  filed 
and  was  accompanied  by  all  required 
rentals  and  royalties  at  rates  of  $5  per 
acre  and  16%  percent,  respectively.  The 
lessee  has  paid  the  required  $500 
administrative  fee  for  the  lease  and  has 
reiihbursed  the  Bureau  of  Land 
Management  for  the  cost  of  this  Federal 
Register  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Leaping  Act  of  1920,  as  amended.  (30 
U.aC.  188  (d)  and  (e).  the  Bureau  of 
Lanjd  Management  is  proposing  to 
reinstate  the  lease  effective  October  1, 
1993,  subject  to  tlie  original  terms  and 
conditions  of  the  lease  and  the 
inajoased  rental  and  royahy  rales  cited 
ahoie. 

3jcstions  concerning  this  notice  may 
Lrected  to  Milada  Krasilinec  of  the 
rado  State  Office  at  (303)  239-3 787. 
Dated:  April  20,  1994. 
.Milada  Krasilince. 
Leasp.  Closure  Team. 

IFR  Doc.  94-10804  Filed  5-^^-94;  8:45  ami 
BILUlllO  CODE  431»-J&-M 


t(WY-920-41-5700;  WYW106130)] 

Proposed  Reinstatement  of  Terminated 
Oil  and  Gas  Lease 

April  28,  1994. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e)  and  43  CFR 
3108.2-3(a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
\VY\V106130  for  lands  in  Sweetwater 
County.  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $5.00  per  acre,  or 
fraction  thereof,  per  year  and  16-2/3 
percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 


reimburse  the  Department  for  the  cost  of 

this  Federal  Register  notice.  The  lessee 

has  met  all  the  requirements  for 

reinstatement  of  the  lease  as  set  out  in 

section  31  (d)  and  (e)  of  the  Mineral 

Lands  Leasing  Act  of  1920  (30  U.S.C. 

188).  and  the  Bureau  of  Land 

Management  is  proposing  to  reinstate 

lease  \VYW106130  effective  November 

1,  1993.  subject  to  the  original  terms  and 

conditions  of  the  lease  and  the 

increased  rental  and  royalty  rates  cited 

above. 

Pamela  J.  Lewis, 

Supen'isory  Land  Law  Examiner. 

IFR  Doc.  94-10805  Filed  5-1-94:  8:45  ami 

BILUNQ  CODE  i3^0-^2-U 


REALTY  ACTION:  Land  use  lease.  El 
Dorado  County,  CA-33873. 


Bureau  of  Land  Management 

[WY-S20-41-5700;  WYW1 26770] 

Proposed  Reinstatement  of  Terminated 
Oil  and  Gas  Lease 

April  26.  1994 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e).  and  43  CFR 
3108.2-3(a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
\VY\V126770  for  lands  in  Sweetwater 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $5.00  per  acre,  or 
fraction  thereof,  per  year  and  16-'j 
percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  \VYW126770  effective  November 
1,  1993.  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  J.  Lewis, 
Supen'isory  Land  Law  Examiner. 
IFR  Doc.  94-10806  Filed  5-^-94:  8:45  am) 
BILUNQ  CODE  4310-22-M 

Bureau  of  Land  Management 

[CA-01 0-04-421 0-03;  CA-33873] 

Realty  Action;  Land  Use  Lease  of 
Public  Lands,  El  Dorado  County,  CA 

AGENCY:  Department  of  the  Interior, 
Bureau  of  Land  Management. 


SUMMARY:  The  following  described 
public  land  is  being  considered  for  a 
non-competitive,  lifetime,  residential, 
land  use  lease  pursuant  to  section  302 
of  the  Federal  Land  Policy  and 
Management  Act  of  October  21.  1976 
(43  U.S.C.  1713): 

El  Dorado  County,  California 

T.  11N..R.  10E..MDM 
Sec.  12:  lot  18. 

Comprising  1  acre,  more  or  less 

The  above  parcel  of  public  land 
would  be  leased  to  Doil  Fred  and  Ruth 
Anna  Burkett  to  resolve  a  trespass 
situation.  The  lease  would  be  issued  for 
the  remainder  of  Mr.  and  Mrs.  Burkett's 
lives.  Upon  their  death,  all 
improvements  would  have  to  be 
removed  from  the  public  land.  The  land 
will  be  leased  at  fair  market  value. 

The  parcel  would  be  subject  to  any 
prior  existing  rights.  All  necessary 
clearances  including  clearances  for 
archeology  and  for  rare  plants  and 
animals  would  be  completed  prior  to 
any  lease  being  issued.  The  proposal  is 
consistent  with  the  Bureau's  land  use 
plans  that  support  the  settlement  of 
trespass  by  lease  when  an  undue 
hcU"dship  case  is  present. 
ADDRESSES:  Interested  parties  may 
submit  comments  to  the  District 
Manager,  c/o  Folsom  Resource  Area 
Manager,  63  Natoma  Street,  Folsom. 
Cahfomia  95630.  Comments  must  be 
received  within  45  days  from  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

FOR  ADDITIONAL  INFORMATION:  Contact 

Marianne  Wetzel  Lopez  at  (916)  985-      • 

4474  or  at  the  address  above. 

D.K.  Swickard, 

Area  Manager. 

IFR  Doc.  94-10807  Filed  5^-94;  8:45  a.-n) 

BILUNG  CODE  4310-4<Mi 


[UT-934-04-4410-03;  4-00152] 

Resource  Management  Plans,  etc.; 
Eastern  Utah  Resource  Area,  UT; 
Correction 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  correction. 

SUMMARY:  This  notice  is  a  correction  to 
the  notice  that  appeared  in  the  February 
25.  1994.  Federal  Register  concerning  a 
Call  for  Information  for  the  Eastern  Utah 
Resource  Management  Plan.  This 
planning  effort  will  incorporate  the 
components  of  ecosystem  management. 
To  do  this,  it  is  important  to  increase 
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the  level  of  involvement  of  those 
interested  in  the  planning  area.  In 
addition  to  the  usual  scoping  meetings 
held  to  identify  issues,  we  will  be  using 
representatives  from  the  various  interest 
groups  to  help  collect  and  analyze  the 
data  and  develop  the  alternatives  to  be 
analyzed  in  the  National  Environmei}tal 
Policy  Act  process.  In  the  February  25, 
1994,  Federal  Register  notice,  public 
workshops  were  scheduled  to  be  held  in 
April  of  1994.  In  order  to  make  these 
wc^kshops  more  responsive  to  public 
needs  and  to  help  focus  the  issues 
di.scussion,  the  workshops  are  being 
rescheduled.  Information  on  the  dates, 
times,  and  places  of  these  workshops 
will  appear  in  local  papers  and  planning 
updates.  In  order  to  help  the  public 
better  understand  ecosystem 
management  and  the  increased 
opportunity  for  the  public  to  participate 
in  this  process,  the  Bureau  of  Land 
Management  is  preparing  a  series  of 
information  bulletins  to  be  mailed  to 
those  interested  in  the  proce.ss.  We  are 
also  seeking  opportunities  to  meet  with 
groups  and  organizations  interested  in 
assisting  in  the  preparation  of  this  plan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Erickson,  Project  Manager,  Utah 
State  Office.  324  South  State  Street, 
suite  301,  Salt  Lake  City,  Utah  84111; 
Michael  O'Donnell,  Team  Leader, 
Bureau  of  Land  Management,  Moab 
Di.strict  Office,  82  East  Dogwood,  Moab. 
Utah  84532;  or  Jerry  Kenczka,  Team 
Leader.  Vernal  District,  170  South  500 
East,  Vernal,  Utah  84078.  Office  hours 
are:  Utah  State  Office,  7:30  a.m.  to  4:3 
p.m.,  telephone  (801)  539-4076;  Moab 
District,  7:45  a.m.  to  4:30  p.m.. 
telephone  (801)  259-6111;  Vernal 
District.  7:45  a.m.  to  4:30  p.m., 
telephone  (801) 781-4400  or  (801) 789- 
1362,  Monday  through  Friday,  except 
holidays. 

Ted  D.  Stephenson, 

Acting  State  Director. 

IFR  Doc.  94-10733  Filed  S-J-94;  8:45  am] 

BILUNG  CODE  4310-OO-M 

n[>-030-94-42ia-05;  IDI-292651 

Intent  To  Prepare  a  Planning 
Amendment  to  the  Pocatello  Resource 
Management  Plan 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  to  prepare  a 
planning  amendment  to  the  Pocatello 
Resource  Management  Plan  (RMP). 


SUMMARY:  The  following  described 
public  land  in  Bingham  County,  Idaho 
will  be  examined  for  possible  disposal 
by  exchange  under  section  206  and 


section  209  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  43  U.S.C. 
1716  AND  1719. 

Boise  Meridian,  Idaho 

T.  1  S.,R.  38E., 
Sec.  17,  Sv.iSVVV4, 

Sec.  18.  SEV^NW'A,  Ev^SVV'/W,  Sv.,SEV4. 
Sec.  19.  N"-NEV4.  NEV«N\V'/4. 

The  land  described  above  contains  400 
acres,  more  or  less. 

An  environmental  assessment  will  be 
completed  for  this  action.  If  the  land  is 
found  suitable  for  disposal,  the  United 
States  would  offer  it  for  exchange  to 
Bingham  County  at  fair  market  value. 
The  public  is  invited  to  provide  scoping 
comments  on  the  issues  that  should  be 
addressed  in  the  planning  amendment. 
Planning  criteria  which  will  be  used  to 
prepare  this  planning  an^.endmcnt  is 
available  for  review  at  the  Bureau  of 
Land  Mana^jement.  Idaho  Palis  District 
Office.  Pocaiello  Resource  Area.  1111 
North  8th  Avenue.  Pocatello,  Idaho. 

For  a  period  of  30  days  from  the  date 
of  publication  of  this  notice,  interested 
parties  may  submit  comments  to  the 
Di.strict  Manager.  Bureau  of  Land 
Management.  940  Lincoln  Road,  Idaho 
Falls,  Idaho  83401.  (208)  524-7500. 

Dated:  April  26,  1994. 
Sandra  Courtney-Bcrain, 
Acting  District  Manager. 
(FR  Doc.  94-10809  Filed  5-4-94;  8:45  amj 

BILLING  CODE  «3ia-CG-U 


[CO-942-04-4730-02] 

Colorado:  Filing  of  Plats  of  Survey 

April  18.  1094. 

The  plats  of  surv  ey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management,  Lakewcod, 
Colorado,  effective  10  a.m.,  April  18. 
1994. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  Eleventh 
Auxiliary  Guide  Meridian  West  (east 
boundary),  north  boundary  and 
subdivisional  line,  and  the  subdivision 
of  section  1,  T.  9  S.,  R.  93  W..  Sixth 
Principal  Meridian.  Colorado.  Group 
No.  1032,  was  accepted  March  17. 1994. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  Mineral  Survey 
No.  11496.  Fayette  Placer,  and  the 
survey  of  lot  12  in  section  33,  T.  44  N., 
R.  11  W.,  New  Mexico  Principal 
Meridian,  Colorado,  Group  No.  1051, 
was  accepted  March  18,  1994. 

These  surveys  were  executed  to  m.eet 
certain  administrative  needs  of  this 
Bureau. 

The  plat  (in  11  sheets),  representing 
the  dependent  resurvey  of  certain 


mineral  claims,  section  15,  T.  3  S.,  R.  73 
W.,  Sixth  Principal  Meridian,  Colorado, 
Grou':  No.  679,  was  accepted  March  17, 
1994.* 

The  plat  representing  the  dependent 
resur\ey  of  a  portion  of  the  line  between 
sections  33  and  34  and  a  portion  of  the 
subdivision  lines  in  section  33,  and  a 
survey  of  a  portion  of  the  boundary  of 
the  Holy  Cross  Wilderness  and  a  metes- 
and-bounds  survey  of  the  line  betv.een 
lots  1  and  2  in  section  33,  T.  5  S..  R.  82 
W.,  Sixth  Principal  Meridian,  Colorado, 
Group  No.  1065.  was  accepted  Marr:h 
18,  1994. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Str\ice. 

All  inquiries  about  this  land  should 
be  sent  to  the  Colorado  State  Office, 
Bureau  of  Land  Management,  2850 
Youngfield  Street.  Lakewood,  Colorado 
80215. 

Daryl  A.  Wilson. 

Acting  Chief,  Ccdasira! Surxeyor for 
Gilomdo. 

(FR  Doc.  94-10734  Filed  5-4-94;  8:45  am] 

BILUNO  CODE  4310-JB-M 


[1&-942-04-4C6A-02J 

Idaho:  Filing  of  Plats  of  Survey 

The  plat  of  survey  of  the  following 
described  land  was  officially  filed  in  the 
Idaho  State  Office.  Bureau  of  Land 
Management.  Boise.  Idaho,  effective 
9  a.m.,  April  25, 1994. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  subdivision 
of  section  9,  Township  18  North,  Range 
1  East.  Boise  Meridian.  Idaho.  Group 
No.  865.  was  accepted  April  21, 1994. 

This  sur\ey  was  executed  to  meet 
certain  administrative  needs  of  the 
USDA  Forest  Service. 

All  inquiries  concerning  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey, 
Idaho  State  Office,  Bureau  of  Land 
Management.  3380  Americana  Terrace. 
Boise.  Idaho.  83706. 

Dated:  April  25.  1994. 
leETA.  Lee, 

Acting  Chief  Cadastral  Surveyor  for  Idaho. 
IFR  Doc.  94-10810  Filed  5-^1-94:  8:45  am] 
BILLING  CODE  4310-6041 


Fish  and  Wildlife  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
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subr  lilted  to  the  Office  of  Management 
and  Pudget  (OMB)  for  reinstatement 
apprjuval  under  the  provisions  of  the 
Papt^nvork  Reduction  Act  (44  U.S.C. 
chaptpr  35).  copies  of  the  proposed 
infoihiation  collection  requirement  and 
relat  ki  forms  and  explanatory  material 
may  bo  obtained  by  contacting  tlie 
Serv  ce's  clearance  officer  at  the  phone 
num  aer  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Service 
Clearance  Officer  and  the  Office  of 
Manigement  and  Budget,  Paperwork 
Rediiction  Project  (1018-0012) 
Washington,  DC  20503.  telephone  202- 
395-J7340. 

Title:  Declaration  for  Importa'ion  or 
Expc  rtation  of  Fish  or  Wildlife. 

O.'  0  Approval  Number:  1013-0012. 

Atstract:  The  Sen,'ice  regulates  the 
importation  and  exportation  of  fish  ajid 
wildlife,  as  a  treaty  obligation  under  the 
Convention  on  International  Trade  in 
Endolagercd  Species,  and  as  required  by 
regulations  contained  in  50  CFR  part  14. 
The  n  formation  is  used  by  the  Service 
as  ar  enforcement  and  management  aid 
and  1 0  regulate  and  enforce  tlie  import/ 
export  provisions  of  several  laws  the 
Ser\-  ce  enforces,  such  as  the 
Endangered  Species  Act  of  1973,  the 
Lace^'  Act  Amendments  of  1981.  and  the 
Marine  Mammal  Protection  Act.  Form 
3-1  w  must  be  filed  at  designated  ports 
with  the  Ser\ice — for  imports,  when 
requesting  wildlife  clearance.  For 
exports,  such  declaration  must  be  filed 
in  advance  of  the  actual  departure  of 
wildlife  from  the  United  States  to  allow 
reasonable  time  for  inspection.  At  non- 
designated  ports,  such  declaration 
should  be  filed  with  the  U.S.  Customs 
prior  to  removal  of  the  wildlife  from  the 
Unitid  States. 

Setvice  Form  Number:  3-177. 

Frequency:  On  occasion. 

De'$cnption  of  Respondents: 
Individuals  and  households,  small 
busii>csses  or  organizations,  and 
businesses  or  other  for  profit. 

Estimated  Completion  Time:  The 
overall  reporting  burden  is  estimated  to 
average  15  minutes  per  response  with  a 
response  rate  average  of  4  entries  per 
respondent. 

Annua]  Burden  Hours:  21.250. 

Senice  Clearance  Officer:  Phyllis  H. 
Cookl  703-358-1943  Mail  Stop— 224 
Arlington  Square,  U.S.  Fish  and 
Wildlife  Service,  Washington,  DC 
2O240i 

Dated:  April  22.  1994. 
William  F.  Hartwig, 
Acting  Assistant  Director — Refugtrs  and 
iVildllfe. 

|KR  Dec.  94-10803  Filed  5-»-94;  8:45  am] 
BILLINQ  CODE  4310-e5-M 


Availability  of  a  Draft  Revised 
Recovery  Plan  for  the  Masked 
Bobwhite  Quail  for  Review  and 
Comment 


AGENCY:  Fish  and  Wildlife  Ser\-ice. 
Interior. 

ACTION:  Notice  of  document  availahilify 
and  public  comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recoverv-  plan  for  the  masked  bobv.hite 
quail  [Colinus  virginianus  ridgwayi) 
which  the  Ser\'ice  listed  as  an 
endangered  species  on  March  11.  1967 
(32  FR  4001).  1  our  populations  are 
knov.n  to  e.xist  in  the  wild:  Three  in 
Mexico  and  one  on  the  Buenos  Aires 
National  Wildlife  Refuge  in  the  United 
States.  The  total  wild  population  is 
believed  to  be  less  than  1,500  birds. 
Historic  accounts  and  collections 
indicate  this  subtropical  subspecies  has 
always  been  restricted  to  level  plains 
and  river  valleys  in  Sonora,  Mexico  and 
extreme  south-central  Arizona  in  the 
United  States.  The  Service  solicits 
review  and  comments  from  the  public 
on  this  draft  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before  July 
5,  1994  to  receive  consideration  by  the 
Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Refuge  Manager, 
Buenos  Aires  National  Wildlife  Refuge 
P.O.  Box  109.  Sasabe,  Arizona  85633. 
Written  comments  and  materials 
regarding  the  plan  should  be  addressed 
to  the  Field  Supervisor  at  the  above 
address.  Comments  and  materials 
received  are  available  on  request  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  William  (Bill)  Kuvlesky.  Jr..  U.S. 
Fish  and  Wildlife  Service  Biologist, 
telephone  (602)  823-4251  or  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  plant  or  animal  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service.  To  help  guide  the 
recovery  effort,  the  Service  is  working  to 
prepare  recovery  plans  for  most  of  the 
hsted  species  native  to  the  United 
States.  Recovery  plans  describe  site 
specific  management  actions  considered 
necessary  for  conservation  and  survival 


of  the  species,  establish  objective, 
measurable  criteria  for  the  recovery 
levels  for  downlisting  or  delisting 
species,  and  estimate  time  and  cost  for 
implementing  recovery  measures 
needed. 


The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq)  requires  development  of  recovery 
plans  for  listed  species  unless  such  a 
plan  would  not  promote  conservation  of 
a  particular  species.  Section  4(f)  of  the 
Act.  as  amended  in  1988,  requiies  that 
public  notice  and  an  opportunity  for 
public  review  and  comment  be  provided 
during  recovery  plan  development.  The 
Service  will  consider  all  inform^ilon 
presented  during  a  public  comment 
period  prior  to  approval  of  each  new  or 
revised  recovery  plan.  The  Service  and 
other  Federal  agencies  will  also  take 
these  comments  into  account  in  the 
course  of  im.plementing  approved 
recovery  plans. 

Habitat  of  the  masked  bobwhite  quail 
(Colinus  virginianus  ridgwayi)  is  open 
savanna  grassland  within  dry-tropic 
scrub.  Occupied  habitat  is  further 
restricted  to  elevations  ranging  between 
10  and  1,200  meters  where  mean 
rainfall  ranges  ft-om  250  to  over  500 
millimeters.  The  birds  are  associated 
with  weedy  bottomlands,  grassy  and 
herb-strewn  valleys,  and  forb-rich 
plains.  This  habitat  type  has  declined 
drastically  as  a  result  of  overgrazing  by 
livestock  and  periods  of  severe  drought. 
The  recovery  plan  addres.ies 
populations  that  remain  in  Mexico  and 
steps  being  taken  in  the  United  States  to 
reintroduce  the  species  to  areas  once 
occupied  in  the  state  of  Arizona. 
Although  the  goal  is  to  recover  the 
species  to  the  level  whore  delisting  can 
occur,  the  recovery  plan  emphasizes 
short  term  actions  deemed  necessary  to 
stabilize  the  species  in  the  wild  and 
prevent  the  species,  extinction. 

The  plan  will  be  finalized  ajid 
approved  following  incorporation  of 
comments  and  materials  received 
during  this  comment  period. 

Public  Comments  Solicited 

The  Sen  ice  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to  the 
plan's  approval. 

Authority 

The  Authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species 
Act.  16  U.S.C.  1533(f). 


23230 


Federal  Register  /  Vol.  59.  No.  86  /  Thursday,  May  5,  1994  /  Notices 


Dated:  April  28, 1994. 
Lynn  B.  Stames, 

Acting  Regional  Director. 

IFR  Doc.  94-10781  Filed  5-4-94:  8:45  ami 

BILLINQ  CODE  4310-S5-M 


Availability  of  a  Draft  Recovery  Plan 
for  the  Mexican  Long-Nosed  Bat  for 
Review  and  Comment 

agency:  Fish  and  Wildlife  Senice, 

Interior. 

ACTION:  Notice  of  document  availability 

and  public  comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  craft 
recovery  plan  for  the  .Mexican  long- 
nosed  bat  [Leptonyctehs  nivalis]  which 
the  Service  Usted  as  an  endangered 
species  on  September  30,  1988  (53  FR 
38460).  This  species  is  known  to  occur 
in  central  and  northern  Mexico,  the  Big 
Bend  area  of  Texas,  and  Hildago  Gaunty 
in  southwestern  New  Mexico.  The 
Service  solicits  review  and  comment 
from  the  public  on  this  draft  plan. 
DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before  July 
5.  1994  to  receive  consideration  by  the 
Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  U.S.  Fish  and 
Wildlife  Service.  Ecological  Services 
Field  Office,  611  E.  Sixth  Street,  room 
407,  Austin.  Te.xas  78701;  (512)482- 
5435.  Written  comments  and  materials 
regarding  the  plan  should  be  addressed 
to  the  State  Administrator  at  the  above 
address.  Comments  and  materials 
received  are  available  on  request  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Carol  J.  Beardmore.  U.S.  Fish  and 
Wildlife  Service  Biologist,  telephone 
(512)  482-5436  or  at  the  above  address. 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  plant  or  animal  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary'  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  site  specific 
management  actions  considered 
necessary  for  conservation  and  survival 
of  the  species,  establish  objective, 
measurable  criteria  for  the  recovery 


levels  for  downlisting  or  delisting 
species,  and  estimate  time  and  cost  for 
implementing  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
reco\'ery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recover}' 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  re\  isod 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  elso  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  Mexican  long-nosed  bat 
[Leptonyctehs  nivalis)  is  known  to  occur 
in  central  and  northern  Mexico,  the  Big 
Bend  area  of  Texas,  and  Hildago 
County,  New  Niexico.  The  species  roosts 
in  caves,  crevices,  mines,  and 
occasionally  man-made  structures.  The 
only  known  Mexican  long-nosed  bat 
roost  in  the  United  States  is  found  in  the 
Big  Bend  National  Park,  Texas.  This 
roost  is  used  for  a  relatively  short  period 
during  the  summer.  The  Mexican  long- 
nosed  bat  feeds  primarily  on  the  nectar 
produced  by  night  blooming  plants 
(Aga\  e  spp.)  and  is  one  of  only  two  bat 
species  found  in  the  United  States  that 
is  nectarivorous.  These  bats  appear  to 
follow  the  seasonal  blooming  of  agave 
plants. 

The  Mexican  long-nosed  bat  is 
threatened  by  loss  and  disruption  of 
roosting  and  foraging  habitat.  Preferred 
(historical)  roost  sites  are  a  limiting 
factor  for  this  and  other  bat  species. 
When  occupying  a  roost,  this  bat 
appears  to  be  particularly  sensitive  to 
human  movement  and  disruption. 
Mexican  long-nosed  bat  roosts  are 
threatened  by  curious  individuals,  cave 
vandals,  and  citizens  attempting  to 
e.^adicate  vampire  bats.The  foraging 
habitat  of  the  Mexican  long-nosed  bat  is 
threatened  by  producers  of  tequila, 
mescal,  and  pulque  who  harvest  heads 
from  flowering  agave  stalks  before  they 
mature  and  producers  flower.  Except  for 
protection  of  plants  and  roost  sites  in 
the  Big  Bend  National  Park,  food 
producing  plants  and  roosts  are 
generally  unprotected. 

The  objective  of  the  Draft  Recovery 
Plan  for  the  Mexican  long-nosed  bat  is 
downlisting.  DowTilisting  is  selected 
because  there  is  insufficient  information 
regarding  the  bat  and  its  habitat  to 
specify  delisting  criteria.  Downlisting 
criteria  are  specified  in  the  plan. 


Recoven,'  efforts  outlined  in  the  plan 
focus  tn  roosting  and  foraging  habitat 
idenlincalion  and  protection,  public 
educaiitiii.  and  research  to  determine 
biological  and  habitat  requirements  of 
the  spoi  i':s  as  they  apply  to 
identification  and  protection  efforts. 

The  Mexican  long-nosed  bat  recovery 
plan  has  been  reviewed  by  the 
appropridte  Service  staff  in  Region  2. 
The  plan  will  be  finalized  and  approved 
following  incorporation  of  comments 
and  materials  received  during  this 
comment  period. 

Public  Comments  Solicited 

The  Service  solicits  v\Titlen  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  \vi!!  be  considered  prior  to  the 
approval  of  the  plan.  Because  the 
majority  of  this  bat's  range  is  found  in 
Mexico,  the  .Service  is  especially 
interested  in  soliciting  comments  from 
Mexican  biologists  and  others  who  have 
studied  the  bcit  fauna  in  Mexico. 

Authority 

The  Authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species 
Act.  16  U.S.C.  1533(f). 

Dated:  April  28.  1994. 
Lynn  B.  Stames, 
Acting  Regional  DiinctoT. 
IFR  Doc.  94-10780  Filed  5-4-94:  8:45  ami 

BILLING  CODf  4310-55-M 


Minerals  Management  Service 

Environmental  Documents  Prepared 
for  Proposed  Oil  and  Gas  Operations 
on  the  Gull  of  Mexico  Outer 
Continental  Shelf  (DCS) 

AGENCY:  Minerals*Management  Service. 
Interior. 

ACTION:  Notice  of  the  availability  of 
environmental  documents  prepared  for 
OCS  mineral  proposals  on  the  Gulf  of 
Mexico  OCS. 

SIJMMARY:  The  Minerals  Management 
Service  (MMS).  in  accordance  with 
Federal  Regulations  (40  CFR  1501.4  and 
1506.6)  that  implement  the  National 
Environmental  Policy  Act  (NEPA), 
announces  the  availability  of  NEPA- 
related  Environmental  Assessments 
(ll\'s)  and  Findings  of  No  Significant 
Impact  (FONSI's),  prepared  by  Uie  MMS 
for  the  following  oil  and  gas  activities 
proposed  on  the  Gulf  of  Mexico  OCS. 
This  listing  includes  all  proposals  for 
which  the  FONSI's  were  prepared  by 
the  Gulf  of  Mexico  OCS  Region  in  the 
period  subsequent  to  publication  of  the 
preceding  notice. 


O'i* 
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Act!vi^//opelator 


Energy   Coffiparry.   six   exp<Ofatory  weils.   SEA   No    S- 
JC47U. 

Teiaco    Pipeline,    rnc.   pHpeiino   activity,   SEA    No    OCS-G 
^  521 SA. 


Afli  ;0  C;i  ana  Gas  Company,  NORM  disposal  operations  SEA 

h.  NOR^^073. 

So  r  at  ExDtoration  Cooipary.  NORM  disposal  operations   SEA 

mxNOR\*-100. 
Sa  r  leiian  Oil  CctpCfation.  NORM  d';posal  operatirrs  SEA  No 

C»-£vron  U.S.A.,  NORM  disposal  operations  SEA  No   NOR^V- 

)9. 
Sh  =  il   Offshore,    Inc..    NORM   disposal   operations   SEA    No 

l<bRM-111. 
Unlixal    Corporation.    hJORM   disposal   operations,    SEA    No 

IWORM-112. 
Mdbil  Exploration  &  Producing  U.S.  Inc..  NORM  disposal  oper- 

aCons.  SEA  No.  NORM-1 13. 
EP  Operating  Company,  pipeline  activrty,  pipeline  "txjttom  tow" 

noLite  SEA. 
Freeport   McMoRan   Inc.,   structure-reinowal  operations,   SEA 

Nos.  ES/SR  32-1 38A  arxj  S3-139A. 
Texaco  Exploration  and  Production  Inc.,  structure-removal  oper- 

atipns,  SEA  No.  ES/SR  93-1 22A. 
Sar\\a  Fe  Energy  resources,  structure-removal  operations  SEA 

No.  ES/SR  93-1 4 1(B). 
Pewuoil   Petroleum  Company,   structure-removal  cperations 

SEA  Nos.  ES/SR  94-07  through  94-09. 

Perifuoil    Petroleum   Company,   structure-removal   operations, 

SEA  Nos.  ES/SR  94-015  through  94-017. 
Ker-McGe«   Corporation,    structure- removal   operations    SEA 

Nos.  ES/SR  94-018  through  94-021. 
Walter  Oil  &  Gas  Corporation,  stnxrture-removal  operatwns 

SEA  No.  ES/SR  94-022. 
Ktebil  Exptorat.on  arxJ  Producing  U.S.  Inc..  structure-removal 

operations,  SEA  Nos.  ES/3R  94-023  through  94-025. 
Seagull  Energy  E&P  Inc.  structure-ren-ovaJ  operations    SEA 

No.  Ea'SR  94-026. 
PG&E  Resources  Company,  structure-  removal  operations  SEA 

No.  ES/SR  94-027. 

Chevron  USA.  Production  Co.,  stnA-ture-removal  operations 
SEA  No.  ES/SR  94-028. 

Union   Pacific   Resources  Company,   structure-removal   oper- 
ations. SEA  No.  ES/SR  94-029  thrajgh  94-031 . 

Sonat  Exploration  Company,  structure-rerrxwal  operations,  SEA 
No.  ES/SR  94-032. 

Union   Pacific   Resources  Co..   slnjcture-removal  operations 
SEA  No.  ES/SR  94-039. 

Murphy  Exploration  &  Production  Company,  structure-removal 
operations,  SEA  No.  ES/SR  94-045. 


Location 


High  Island  Area.  East  Addition,  South  Extension,  block  A-379 

lease  OCS-G  138C8,  112  miles  southeast  of  the  nea'^-st 

coastline  on  Galveston  Island,  Texas. 
High  island  Area,  East  Addition,  South  Extension,  bfccio  A- 

393.  A-390,  A-377.  A-374,  A-373,  A-367.  A-366,  A-365, 

and  A-364;  Garden  Banks,  blocks  189,  183,  187.  18S   142 

141.  and  9/;  tease  OCS-G  13219;  130  miles  southeast  cj 

th.e  nearest  coastline  in  Texas. 
Eugene  Island  Area,  Block  175,  lease  CCS  0438,  40  miies 

soutl-west  of  Bie  nearest  landfail  in  Terretx/nne  Parish.  Lou- 
isiana 
East  Cameron  Area,  block  23,  loase  OCS-G  2853,  three  niies 

south  of  Cameron  Parish,  Louisiana 
Main  Pass  Area,  block  305.  lease  OCS-G  1675.  23  miles  east 

of  Plaquemi-i€s  Pansh.  Louisiana. 
East  Cameron  Area  block  281.  lease  OCS-G  2050.  84  milss 

souttwsst  of  Cameron  Parish,  Loeioiana. 
East  Cameron  Area,  tiock  40,  lease  OCS-G  4101,  70  miles 

southwest  of  Vermilion  Pansh,  Louisiana. 
West  Cameron  A.-ea.  block  292,  lease  OCS-G  6681,  29  miles 

south  of  Cameron  Parish,  Louisiana 
Eugene  Island  Area.  Wock  115,  lease  OCS  0478,  37  miles 

southeast  of  Lafourche  Parish,  Louisiana. 
Offshore  Matagorda  Peninsula,  Texas,  to  the  Mississippi  Can- 
yon 441  FieW,  55  miles  south  of  Jefferson  Parish,  Louisiana. 
Vermilion  Area.  Wock  161,  lease  OCS-G  1127,  45  .niles  south 

of  Vermilion  Parish,  Louis'ana. 
West  Cameron  Area.  South  Addition,  t-lock  487.  ".ease  OCS-G 

2847,  80  miles  south  of  Cameron  Parish.  Louisiana 
West  Cameron  Area,  block  472,  lease  OCS-G  8409.  90  miles 

south  of  Cameron  Parish,  Louisiana. 
Eugene  Island  Area,  btock  305;  Ship  Shoal  Area  blocks  176 

and  198;  teases  OCS-G  2108  and  OCS  0589;  52  miles 

south  of  Terrebonne  and  Saint  Mary  Parishes,  Louisiana. 
West  Cameron  Area,  block  20,  lease  OCS  0€80,  four  mries 

south  cf  Cameron  Parish,  Louisiana 
Ship  Shoal  Area,  bkxks  27  and  28,  leases  OCS  C347  and 

034&,  five  miles  south  of  Terretionre  Parish,  Louisiana 
Galveston  Area,  btock  389,  tease  OCS-G  4259,  40  mites  south 

of  Galveston  County,  Texas. 
West  Cameron  Area,  blocks  71  and  72,  teases  OCS  0245  and 

0244.  1 7  miles  soutfioast  of  Cameron  Parish,  Louisiana 
Galveston  Area,   block   383.  lease  OCS-G  8131.  46  miles 

southwest  of  Galveston.  Texas. 
East  Cameron  Area,  South  Addition,  block  267,  lease  OCS-G 

6638.  58  miles  south  of  the  Rockefelter  Wildlife  Refuge  in 

Cameron  Parish,  Louisiana 
West  Cameron  Area,  bkick  173.  tease  OCS  0759.  28  mites 

southwest  of  Cameron,  Louisiana 
High  island  A»ea.  Wock  178,  tease  OCS-<j  8150.  20  rmtes 

south  of  Chambers  County,  Texas. 
Ship  Shoal  Area  btock  225,  lease  OCS-G  1934,  106  mites 

southea.st  of  Irttracoasial  City,  Louisiara. 
High  Island  Area,  block  178,  lease  OCS-G  8 1 50.  23  miles  east 

of  Galveston,  Texas. 
West  Cameron  Area,  tilock  188,  lease  OCS-6  6573.  22  miles 
south  of  Cameron  Pansh,  Louisiana. 


jrsc 


Date 


•^  1/24/93 
i2/n,'92 

07/12/93 

03/31/94 
C3/11/94 
02'11,'94 
02/23-94 
03/0a'94 
04/11/94 
11/12/92 
03/18/93 
03/11/94 
03/28/94 
01  (■20/94 

02/16(94 
01/13/94 
0ZJO2J94 
03/01  ('94 
03/17/94 
04/05.'94 

03/03/94 
03/03/94 
03/15/94 
03/11/94 
04/07/94 


sons  interested  in  reviewing 
environmental  documents  for  the 
proposals  listed  above  or  obtaining 
information  about  EA's  and  FONSI's 
prepared  for  activities  on  the  Gulf  of 
Mewco  OCS  are  encouraged  to  contact 
theMMS  office  in  the  Gulf  of  Mexico 
CX^S  Region. 

FOfl  FURTHEfl  INFORMATION  CONTACT: 
Pubhc  Information  Unit.  Information 
Services  Section.  Gulf  of  Mexico  OCS 
Region.  Minerals  Management  Ser\'ice, 


1201  Elmwood  Park  Boulevard.  New 
Orleans,  Louisiana  70123-2394, 
Telephone  (504)  736-2519. 

SUPPLeMENTARY  INFORMATION:  The  MMS 
prepares  EA's  and  FONSI's  for 
prnposals  which  relate  to  exploration 
for  and  the  development/production  of 
oil  and  gas  resources  on  the  Gulf  of 
Mexico  OCS.  The  EA's  examine  the 
potential  environmental  effects  of 
activities  described  in  the  proposals  and 
present  MMS  conclusions  regarding  the 


significance  of  those  effects. 
Environmental  Assessments  are  used  as 
a  basis  for  determining  whether  or  not 
approval  of  the  proposali;  constitutes 
major  Federal  actions  that  significantly 
affect  the  quality  of  the  human 
environment  in  the  sense  of  N'EPA 
section  102(2)(C).  A  FONSl  is  prppared 
in  those  instances  where  tlie  MMS  finds 
Lhat  approval  will  not  result  in 
significant  effects  on  tbe.quahty  of  the 
bu.man  environment.  The  FONSI  briefly 
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presents  the  basis  for  that  finding  and 
includes  a  summary  or  copy  of  the  EA. 

This  notice  constitutes  tne  public 
notice  of  availability  of  environmental 
documents  required  under  the  NEPA 
Regulations. 

Dated:  April  25,  1994. 
Chris  C.  Oyens, 

Acting  Regional  Director.  Gulf  of  Mexico  OCS 

Region. 

IFR  Doc.  94-10811  Filed  5-4-94;  8:45  am] 

BILUNO  CODE  4310-MR-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  A3-^2  (Sub-No.  67X)] 

Boston  and  Maine  Corporation — 
Discontinuance  of  Trackage  Rights 
Exemption — Hampden  County,  MA 

Boston  and  Maine  Corporation  (B&M), 
has  filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  and  Discontinuances  of 
Trackage  Rights  to  discontinue  trackage 
rights  over  approximately  0.52  miles  of 
rail  line  owned  by  Consolidated  Rail 
Corporation  (Conrail)  between  milepost 
98.02  and  milepost  98.54,  in 
Springfield.  Hampden  County,  MA.' 
Conrail  will  continue  to  provide  rail 
service  on  the  line. 

B&M  has  certified  with  respect  to  the 
trackage  rights  involved  here  that: 

(1)  No  local  traffic  has  moved  over  the 
line  for  at  least  2  years: 

(2)  Any  overhead  traffic  on  the  line 
has  been  rerouted  over  other  lines; 

(3)  No  formal  complaint  filed  by  a 
user  of  rail  service  on  the  line  (or  by  a 
state  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period;  and 

(4)  The  requirements  at  49  CFR 
1152.5G(d)(l)  (notice  to  governmental 
agencies)  have  been  met.^ 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 


'  Under  49  CFR  1 152.50(d)(2).  the  railroad  must 
file  a  verified  notice  with  the  Commission  at  least 
50  days  before  the  abandonment  or  discontinuance 
is  to  be  consummated.  B&M's  veriPied  notice 
indicated  a  proposed  consummation  date  of  June  1, 
1994.  Because  the  verified  notice  was  not  filed  until 
April  IS.  1994.  consummation  should  not  liave 
been  proposed  to  take  place  prior  to  June  6,  1994. 
B&M's  representative  has  confirmed  that  the  correct 
consummation  date  is  on  or  after  )une  6. 1994. 

•'  Because  under  49  CFR  1 105.6(b)(3)  no 
environmental  assessment  will  be  prepared  for 
discontinuances  of  trackage  rights  where  the 
affected  line  will  continue  to  be  operated, 
environmental  or  historical  documentation  is  not 
required  here.  49  CFR  1 105.6(c)(6)  and  49  CFR 
llOf.S 


affected  by  the  discontinuance  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  June  4, 
1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  must 
be  filed  by  May  16.  1994.  Petitions  to 
reopen  must  be  filed  by  May  25. 1994. 
with:  Office  of  the  Secretary.  Case 
Control  Branch,  hiterstate  Commerce 
Commission.  Washington,  DC  20423.' 

A  copy  of  any  petition  filed  vdth  the 
Commission  should  be  sent  to 
applicant's  representative:  John  R. 
Nadolny,  Iron  Horse  Park,  North 
Billerica.  MA  01862. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Decided:  April  22, 1994. 

By  the  Commission,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
[PR  Doc.  94-10797  Filed  5-4-94;  8:45  am) 

BILUNO  CODE  703S-01-» 

[Finance  Docket  No.  30739  (Sub-No.  1)] 

Burlington  Northern  Railroad 
Company — Trackage  Rights 
Exemption — Southern  Railway 
Company 

Norfolk  Southern  Railway  Company 
(NS).  successor  to  Southern  Railway 
Company,  has  agreed  to  grant  additional 
overhead  trackage  rights  to  Burlington 
Northern  Railroad  Company,  and  to 
modify  the  terms  and  conditions  of  the 
trackage  rights  previously  acquired  from 
SR  pursuant  to  a  1985  Agreement.  The 
original  agreement  granted  trackage 
rights  from  Kimbrough,  AL  to  Saraland, 
AL,  a  distance  of  102.55  miles.  NS  and 
BN's  supplemental  agreement  extends 
the  trackage  rights  from  Saraland.  AL  to 
Mobile.  AL,  a  distance  of  5.75  miles. 
The  trackage  rights  were  to  become 
effective  April  25.  1994. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 


'  Because  this  is  only  a  discontinuance 
proceeding  and  Conrail  will  continue  to  provide 
service  over  the  line,  the  routine  provisions  for  trail 
use/rail  banking  or  public  use  conditions  provided 
for  in  abandoiunent  proceedings  are  not  appropriate 
here. 


revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be. 
filed  with  the  Commission  and  served 
on:  Michael  E.  Roper,  Burlington 
Northern  Railroad  Company.  3800 
Continental  Plaza.  777  Main  St..  Fort 
Worth.  TX  76102-5384. 

As  a  condition  to  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  pursuant  to  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN. 
354  I.C.C.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry..  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

Decided:  April  28.  1994. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
[PR  Doc.  94-10796  Filed  5-4-94;  8:45  am) 

BILUNG  COO€  7035-01-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7, 
notice  is  hereby  given  that  the  final 
proposed  Consent  Decree  in  United 
States  v.  Hawaiian  Western  Steel,  Inc., 
et  al,  92-00587  ACK,  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Hawaii  on  April  22, 1994. 
This  action  was  brought  on  behalf  of  the 
United  States  Environmental  Protection 
Agency  pursuant  to  section  3008  of  the 
Resource  Conservation  and  Recovery 
Act  ("RCRA"),  as  amended,  42  U.S.C. 
6928. 

Under  the  proposed  Consent  Decree. 
Hawaii  Western  Steel.  Inc..  Western 
Canada  Steel,  bic,  IPSCO,  Inc.,  and  the 
Estate  of  James  Campbell  agree  to  pay 
$700,000  to  the  United  States  to  resolve 
the  penalty  claims  of  the  United  States 
against  those  defendants  for  violations 
of  RCRA  at  the  steel  facility  operated  by 
Hawaii  Western  Steel  in  the  Estate  of 
James  Campbell  Industrial  Park,  Ewa 
Beach,  Hawaii  (the  "Plant"  site).  These 
defendants  also  agree  tb  undertake 
specified  corrective  action  at  the  Plant 
site,  at  a  nearby  Landfill,  and 
surrounding  Estate  owned  land. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Acting  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  10th 
and  Pennsylvania  Ave.,  Washington,  DC 


l.n 
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20  j  30.  .\U  LOi"rr;°nts  should  refer  to 
U^^td  Stah:s  V  Hawaii  Western  Steel, 
DJ.  Rcf.  90-7-3-t.59A. 
ho  proposed  Consent  Decree  may  be 
ex  I  ii'rted  at  the  office  of  the  United 
St<  IBS  Attorr;i-y.  PjKK  Federal  Building, 
30  )  Ala  Moana  Blvd.,  Honolulu,  Hawaii 
96850.  A  copy  of  the  proposed  Consent 
Derree  may  also  be  examined  at  the 
Env-iroiunental  Enforcement  Section, 
DoUiment  Center,  601  Pennsylvania 
A.jtjnue  Building,  NW.,  Washington,  DC 
2CJM4  (202-347-2072). 

A  copy  of  the  proposed  Consent 
Dettee  may  be  obtained  in  person  or  by 
ir.ajil  from  the  Environmental 
Liiiorcernent  Section  Document  Center, 
toi  Pennsylvania  Avenue,  NW.,  Box 
10i7,  Washington.  DC  20004.  Any 
request  for  a  copy  of  the  proposed 
Consent  Decree  should  be  accompanied 
by  B  chock  in  the  amount  or  $18.75  for 
cojiying  costs  ($0.25  per  page)  payable 
to  jponsent  Decree  Library". 
JohnC.  Cniden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
!FR  ^.  94-1081  Filed  5-»-94;  8:4.5  am) 

BILL  fio  CODE  44tO-01-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

1^1  accordance  with  Etepartmental 
pcllcy,  28  CFR  50.7,  notice  of  hereby 
giv^n  that  a  proposed  consent  decree  in 
United  States  v.  Olin  Corporation,  Civil 
Action  No.  1-91-472,  was  lodged  on 
Apli]  21,  1994  with  the  United  States 
District  Court  for  tho  Eastern  District  of 
Terinessee.  The  United  States  filed  a 
civil  action  against  Olin  Corporation, 
sceJlLing  injunctive  relief  and  civil 
periklties  for  violations  of  section  112(c) 
of  the  Clean  Air  Act,  as  amended,  42 
U.S  C.  7412(c),  the  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
for  mercury  promulgated  under  the  Act 
(Ih^  ''mercury  NESHAP"),  40  CFR  part 
61,  pi;bparts  A  and  E,  and  Section 
103li)  of  Lhe  Comprehensive 
Envuonniental  Response. 
Compensation,  and  Liability  Act  of 
1980,  as  amended,  CCERCLA"),  42 
U.SJG.  9603(a),  and  40  CFR  302.6 
proinulgated  under  CERCLA.  The  action 
wasjoriginally  filed  in  November  1991. 
Defendant  Olin  Corporation  ("Olin") 
owns  and  operates  a  plant  in 
Charleston,  Tennessee,  where  it  uses 
mercury  chlor-alkali  cells  to 
manufacture  chlorine  and  other 
products,  Olin's  mercury  chlor-alkali 
ceU  process  includes  over  400  feet  of 
piping  referred  to  as  the  "dilute  caustic 
header."  The  dilute  caustic  header  pip)e 
is  ai^  "alkali  metal  hydroxide  lino" 
wifhiin  the  meaning  of  the  mercury 


NESVIAP.  Mercury,  as  we!;  as  other 
suhslanres,  flow  through  this  piping. 
The  United  States  alleged  tnal  Olin 
Corporation  violated  the  mercury 
NKSIIAP  by  failing  to  .-naintain  the 
header  pipe  and  the  ceil  room  basement 
floor  in  good  condition.  The  United 
States  also  alleged,  among  other  things, 
that  on  or  about  August  22,  1988,  Olin 
violated  the  mercury  NESHAP  by 
allowing  the  use  of  torches  to  cut 
tliTough  the  header  pipe  to  remove  and 
replace  it,  by  allowng  mercury  to  spill 
from  the  header  pipe,  by  failing  to 
ensiu-e  that  exposed  employees  were 
decontaminated,  and  by  otherwise 
failing  to  ensure  that  the  spills  were 
properly  contained  or  cleaned  up. 

Under  the  proposed  consent  decree, 
Olin  Corporation  will  pay  a  civil 
penalty  of  $1,000,000  to  the  United 
States  in  settlement  of  these  claims  as 
well  as  other  claims  relating  to  the 
incident  on  August  22, 1988. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addre.ssed  to  the  Assistant  Attorney 
Ctmeral  for  the  Envirormient  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Olin 
Corporation,  DOJ  Ref.  #  90-5-2-1-1482. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
Sates  Attorney,  1110  Market  Street, 
Suite  301  Chattanooga,  Tennessee 
37402,  (615)  752-5140;  United  States 
Environmental  Protection  Agency, 
Region  IV,  345  Courtland  Street  NE., 
Atlanta,  Georgia  30365;  and  at  the 
Consent  Decree  Library,  1120  G  Street 
NW..  4th  Floor.  Washington,  DC  20005, 
(202)  624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street  NW.,  4th 
F  loor,  Washington,  DC  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $2.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
John  C.  Cniden, 

Chief  Environmental  Enforcement  Section, 
Environmental  and  Natural  Resources 
Division. 

|FR  Doc.  94-10812  Filed  5-4-94;  8.45  am) 

BILUNQ  CODE  4410-01-M 


Antitrust  Division 

Notice  Pursuant  to  ttie  National 
Cooperative  Research  and  Production 
Act  of  1993— Bell  Communications 
Research,  Inc. 

Notice  is  hereby  given  that,  on  March 
29, 1994,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of.l993,  15  U.S.C.  4301 
etseu.  {•■the  Act  •),  Bell 
Comn:>mications  Research,  Inc. 
("Bellcore")  has  filed  written 
nolificat'-jns  on  behalf  of  Bellcore  and 
Itahel  Societa  Italiana 
TelecGinunicazioni  S.p.A.  ("Italtel") 
siinulta.'ieoasly  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  piu-pose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Bellcore,  Livingston,  NJ;  and  Italtel, 
Milan,  Italy.  Bellcore  and  Italiel  entered 
into  an  agreement  effective  as  of  March 
10, 1994,  to  engage  in  cooperative 
research  with  respect  to  understanding 
ATM  and  networking  protocol  issues 
related  to  interactive  video 
communications,  and  to  better 
understand  the  feasibility  and 
applicability  of  technologies  underlying 
such  issues  for  exchange  and  exchange 
access  services. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  94-10814  Filed  5-4-94;  8;45  am) 

BtLUNC  CODE  4410-01-11 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Corporation  for  National 
Research  Initiatives — Cross  Industry 
Working  Team  Project 

Notice  is  hereby  given  that,  on  NJarch 
30,  1994,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Corporation  for 
National  Research  Initiatives  ("CNRI") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  additions  to  the 
membership  of  the  Cross  Industry 
Working  Team  Project  ( 'XIWT'").  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
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the  following  parties  have  become 
Primary  Members  of  XIWT:  American 
Express  Company,  Phoenix,  AZ; 
Compaq  Computer  Corporation, 
Houston.  TX;  Concentric  Research 
Corporation.  Ballwin,  MO;  Electric 
Power  Research  Institute.  Palo  Alto.  CA; 
Novell.  Inc..  San  Jose.  CA:  WilTel.  Inc.. 
The  Woodlands.  TX;  and  Wellflect 
Communications.  Inc..  Billerica.  MA. 
Satellite  Broadcasting  and 
Communications  Association. 
Ale.xandria.  VA,  has  become  an 
Associate  Member  of  XIWT. 

No  other  changes  have  been  made  in 
cither  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  resoaich 
project  rcr.-.ains  open,  and  CMRI  intends 
to  file  additional  written  notifications 
disiJ.osing  ail  changes  in  riembership. 
On  September  28.  1993.  CNRI  fil-jd  its 
f.:i.;i:-.al  natifiruUion  pursuant  to  saction 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  December  17.  1993  (53  FR 
66022).  The  last  notification  was  filed 
with  the  Department  on  December  23. 
1G9.T.  A  notice  v,:aS  pulilished  in  the 
Federal  Regj?tei  pursuant  to  section 
6(b)  of  the  Act  on  March  23.  1094  (.59 
FR  13745). 

Constance  K.  Rubinson, 
Dirrctor of  Operaticns.  An'.ilnist  Division. 
|FR  Doc.  94-10815  Filed  5-1-94:  8:45  ami 

BILUNG  CODE  441(M)1-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  The  Frame  Relay  Forum 

Notice  is  hereby  given  that,  on  March 
25.  1994.  pursuant  to  section  G(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  scq.  ("the  Act").  The  Frame  Relay 
Forum  (  TRF")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership. 

The  notifications  were  filed  for  the 
purpose  of  extending  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  identity  of  the 
additional  member  of  FRF  is:T-CI 
International,  Dublin,  OH. 

Teleglobe,  a  member  of  FRF,  has 
changed  its  name  to  Memotec 
Communications  Inc.,  and  Netlink  Ltd., 
a  member  of  FRF,  has  changed  its  name 
to  Netlink  Inc. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activities  of  the  FRF.  Membership 


remains  open,  and  FRF  intends  to  file 
additional  vnitten  notifications 
disclosing  all  changes  in  membership. 

On  April  10. 1992,  FRF  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  July  2.  1992  (57  FR  29537). 

The  last  notification  was  filed  w  ith 
the  Department  on  January  24.  1994.  A 
notice  was  published  in  the  Federal 
Register  p'.irsuant  to  section  6(b)  of  the 
Act  on  March  23.  1994  (59  FR  13746). 
Constance  K.  Robinson, 
Director  of  Operations,  Aniitnist  Division. 
ii-R  Dot;  9-1-10816  Filed  5-4-94:  845  an-.] 

BILLING  CCCE  4410~0t-M 


Nctica  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Hart  Communication 
Foundation 

Notice  i.s  hereby  given  that,  on  March 
17.  1594,  pursuant  to  section  6(a)  of  tlso 
Ndtional  Coopor-itive  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ( "the  Act").  Hart  Communication 
Foundation  ("HCF")  has  filed  wrilien 
notifications  simultaneously  with  the 
Attorney  Crcneral  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
nolifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Delta  Controls  Limited.  West 
Molcsoy.  Surrey.  ENGLAND; 
Drcxelbrook  Engineering  Company, 
Horsham.  PA;  Endress  &  Hauser  GmbH, 
Maulburg,  GERMANY:  Fairchild 
Industrial  Products.  Winston-Salem. 
NC:  Fischer  &  Porter  Company, 
Warminster.  PA;  Fisher-Rosemount 
Systems.  Inc..  Bumsville,  MN: 
Flowdata,  Inc..  Richardson,  TX; 
Honeywell  Luveland  Controls  Company, 
Loveland,  CO;  Kay-Ray/Sensall,  Inc., 
Mt.  Prospect,  IL;  KDG  Mobrey  Ltd., 
Slough,  BerLs,  ENGLAND;  Leeds  & 
Northrup,  North  Wales,  PA; 
Measurement  Technology  Limited, 
Luton,  Bedfordshire,  ENGLAND:  Micro 
Motion,  Inc.,  Boulder,  CO;  Moore 
Industries-International,  Inc., 
Sepulveda,  CA;  Moore  Products  Co., 
Spring  House,  PA:  Oyster  Terminal  Ltd., 
Gwent,  Great  Britain;  Prime  Technology, 
Inc.,  North  Branford,  CT;  Princo 
Instruments,  Inc.,  Southhampton,  PA: 
Rosemount  Analytical  Inc.,  Eden 
Prairie,  MN;  Rosemount  Inc.,  Eden 
Prairie,  MN;  Smar  International 


Corporation,  Houston,  TX;  SOR.  Inc., 
Lenexa,  KS;  UTSI  International  Corp., 
Friendswood.  TX;  Viatran  Corporation, 
Grand  Island,  NY;  Westlock  Controls 
Corporation,  Saddle  Brook,  NJ;  Whessoe 
Varec,  Inc.,  Cypress,  CA. 

A  Minnestoa  not-for-profit 
corporation,  HCF  has  been  established 
through  which  cooperative  research  and 
development  work  will  be  conducted. 
Membership  in  HCF  will  be  open  to  any 
individual  or  entity  that  supports  the 
objectives  of  the  organization, 
subscribes  to  its  bvlaws  and  pays  the 
dues  for  such  membership. 

The  objective  of  the  HCF  is  to  develop 
an  open  and  interoperable  standard 
protocol  for  a  digitally  enharvced  analoc, 
communications  technologv  to  be  used 
by  ir.strunients  ar.d  conirol  systems  for 
process  contiol  and  other  indui-trial 
applications.  A  successful  open  and 
interoperable  standard  protocol  will 
permit  field  u^Jvices  of  different 
nianufar tcrers  to  'oe  used  within  a 
system,  thereby  reducing  bolii  the  initial 
and  open-ling  costs  and  improving 
performance  of  such  a  system.  Such  a 
proiO(.ol  will  also  increase  the  range  of 
options  for  builders  cf  industrial 
equipment  system.^.  Tho  developmcp.t 
and  use.  of  this  technology  will  provide 
compatabiiity  with  analog  instiuments 
currently  installed  in  these  systems  and 
will  provide  new  capability  for  tiiosc 
installations.  I'se  of  this  technology  will 
allow  a  transition  to  the  fully  digitiil 
technology  to  be  implemented  when  it 
is  available  in  the  future. 
Constance  K.  Robinson, 
Director  cf  Operations  Antitrust  Division. 
jFR  Doc.  94-10817  Filed  5-4-94;  8:45  cm) 
BILLING  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — National  Storage  Industry 
Consortium 

Notice  is  hereby  given  that,  on 
November  2,  1993,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
National  Storage  Industry'  Consortium 
("NSIC")  has  filed  v^ritten  nolifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  identities  of  the  new 
members  of  NSIC  are:  Advanced 
Research  Corporation,  Miimeapolis, 
MN;  Bandgap  Technology  Corporation. 
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Bt-oomfield,  CO;  Bellcore.  Red  Bank,  NJ; 
enstor  Corporation,  San  Jose.  CA; 
onvex  Computer  Corporation. 
Richardson.  TX;  Cray  Research,  Eagan 
MN;  CREO  Products,  Bumably.  EC 
CANADA;  DOW  Chemical  Company. 
Midland,  MI;  E-Mass  Storage  System 
Solutions.  Inc.,  Dallas.  TX;  Exabyte,  San 
Jose,  CA;  Hughes  Research  Laboratories. 
Malibu,  CA;  IBM-Federal  Sector 
Division,  Houston,  TX;  Lots 
Technology,  Incorporated,  Santa  Clara, 
pA;  Non-Volatile  Electronics,  Inc.. 
Plymouth,  MN;  Rockwell  Science 
denter.  Thousand  Oaks,  CA;  Seagate 
Technology,  Inc.,  Bloomingtcn,  MN; 
Southwall  Technologies,  Palo  Alto,  CA; 
and  Uniphase  Corporation,  San  Jose, 
CA.  Lawrence  Livermore  National 
Laboratory,  Livermore,  CA;  and  Rice 
University.  Lincoln,  NE,  have  joined 
NSIC  as  university  associate  members. 
No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  NSIC  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  June  12,  1991.  NSIC  filed  its 
original  notification  pursuant  to  section 
6|a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  August  13,  1991  (56  FR  38465). 
This  last  notification  was  filed  with 
the  Department  on  May  22,  1992.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  July  2,  1992  (57  FR  29538). 
Constance  K.  Robinson. 
Director  of  Operations.  Antitrust  Division. 
[PR  Doc.  94-10818  Filed  5-J-94;  8:45  am] 
BII.UNQ  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
.  Act  of  1993  Petroleum  Environmental 
Research  Forum 

Notice  is  hereby  given  that,  on  March 
22,  1994.  pursuant  to  section  6(a)  of.the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  participants  in 
the  Petroleum  Environmental  Research 
Forum  ("PERF")  Project  No.  93-12. 
titled  "Advanced  Veiiicle  Emissions 
Sulfur  Effects",  have  filed  .vritten 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  Project  No.  93-12.  and 
(2)  the  nature  and  objective  of  the 
venture.  The  notifications  were  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
anli^st  pleiintiffs  to  actual  damages 


under  specified  circumstances.  Pursuant 
to  Section  6(b)  of  the  Act.  the  identities 
of  the  parties  to  the  project  are  Amoco 
Oil  Company.  Naperville.  IL;  Chevron 
Research  and  Technology  Company, 
Richmond,  CA;  Exxon  Research  and 
Engineering  Company,  Linden,  NJ; 
Mobil  Research  and  Development 
Corporation,  Paulsboro,  NJ;  Shell  Oil 
Company.  WesthoUow  Research  Center. 
Houston.  TX;  Sun  Company.  Inc.. 
Philadelphia,  PA;  and  Texaco  Research 
and  Development,  Inc..  Glenham  NY. 
The  objective  of  this  project  is  to 
determine  the  effects  of  fuel  sulfur  on 
emissions  from  vehicles  that  have 
advanced  emission  control  technology. 
If  there  are  effects,  the  goal  is  to 
determine  their  magnitude  and  whether 
they  are  reversible. 

Information  regarding  participation  in 
the  project  may  be  obtained  from  Mark 
L.  Sztenderowicz,  Chevron  Research 
and  Technology  Company.  100  Chevron 
Way.  P.O.  Box  1627.  Richmond,  CA 
94802-0627.  Telephone:  (510)  242- 
5673,  Facsimile:  (510)  242-2390. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  94-10819  Filed  5-4-94;  8:45  am| 

BILLING  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— PowerOpen  Association, 
Inc. 

Notice  is  hereby  given  that,  on 
January  7,  1994.  pursuant  to  section  6(a) 
of  the  National  Cooperative  Research 
and  Production  Act  of  1993,  15  U.S.C. 
4301  et  seq.  ("the  Act"),  PowerOpen 
Association.  Inc.  ("PowerOpen"),  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  identities  of  the  new 
members  of  PowerOpen  are:  4Froht 
Technologies.  Inglewood,  CA;  Abacus 
Computer  Applications,  Framingham, 
MA;  Adaptec.  Inc..  Milpitas,  CA; 
Advantest  America.  Inc..  Ft.  Lee,  NJ; 
Alsys  Group.  Reston.  VA;  Bear.  Steams 
&  Co..  Whippany.  NJ;  Breno  De  Avellar 
Gomes.  Porto.  PORTUGAL;  C3,  Inc.. 
Hemdon.  VA;  CiUbank  N.A..  New  York, 
NY;  Computer  Associates  International 
Inc.,  Islandia,  NY;  Dassault  Systemes  of 
America  Corp.,  North  Hollywood,  CA; 
Dun  &  Bradstreet.  Corporation. 
Framingham.  MA;  EMASSr.  Dallas.  TX; 
Fast,  Inc.,  Bridgeport,  CT;  Foothills 


Software,  Inc.,  Littleton,  CO;  Highland 
Logic  P/L,  Moss  Vale,  AUSTRALIA; 
Information  Presentation  Technologies 
Inc.,  San  Luis  Obispo,  CA;  Interleaf, 
Inc..  Waltham.  MA;  Ithaca  Software. 
Alameda.  CA;  J.P.  Morgan  &  Co.,  Inc.. 
New  York,  NY;  Liant  Software 
Corporation,  Austin.  TX;  MacWeek.  San 
Mateo,  CA;  Magna  Software 
Corporation.  New  York.  NY;  Mercury 
Computer  Systems.  Inc..  Chelmsford'. 
MA;  Metrowerks  Inc..  St-Laurent, 
Quebec.  CANADA;  Mic  Associates,  Inc. 
Tokyo,  JAPAN;  Micro  Focus.  Palo  Alto, 
CA;  Microwave  Systems  Corporation, 
Des  Moines,  lA;  Modular  Assured 
Quality  Software.  Oakland.  CA; 
Motorola,  Inc.,  Computer  Group,  Austin, 
TX;  NCR  Systems  Engineering, 
Copenhagen,  DENMARK;  Prisma.  Inc.. 
Austin.  TX;  Prograph  International. 
Halifax.  CANADA;  Quest  Engineering 
Solutions.  Billerica.  MA;  Roemmers 
S.A.C.I.F.,  Miami,  FL;  Seek  Systems. 
Inc..  Kirkland.  WA;  Siren  Software 
Corporation,  Menlo  Park.  CA;  Soft 
Dynamic,  Melrose,  MA;  Sterling 
Software,  Inc..  Bellevue.  NE;  Tecsiel- 
Finsiel  Group.  Rome.  ITALY;  The  Mitre 
Corporation,  McLean,  VA;  U.S. 
Computer  Services  U.S.,  Rancho 
Cordova.  CA;  Verdix  Corporation. 
Hemdon,  VA;  Wind  River  Systems, 
Alameda,  CA;  WordPerfect  Corporation, 
Orem.  UT;  Z-Code  Software 
Corporation,  San  Raphael,  CA; 
Z.U. K.E.N.  Incorporated,  Mideriku, 
JAPAN. 

On  April  21, 1993,  PowerOpen  filed 
its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  June  22.  1993  (58  FR 
33954). 

The  last  notification  was  filed  with 
the  Department  on  October  7  1993.  A 
notice  ws  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  December  14. 1993  (58  FR 
65399). 

Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
[PR  Doc.  94-10820  Filed  5-4-94;  8:45  am) 

BILUNG  CODE  441(M)1-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Switched  Multi-Megabit 
Data  Service  Interest  Group 

Notice  is  hereby  given  that,  on  March 
15.  1994,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Switched  Multi- 
Megabit  Data  Service  Interest  Group 
("the  Group")  has  filed  vmtten 
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notifications  simuha.ni?oi:sly  with  tlie 
Attorney  General  and  the  Federal  Trade 
Conunission  disclosing  changes  to  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Ad's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  Novell  Inc.,  and  SvTioptics 
Communications  are  no  longer  parties  to 
the  Group. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  the  Group 
intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  April  19, 1991.  the  Group  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  May  23. 1991  (56  PR  23723).  The 
last  notification  was  filed  with  the 
Department  on  September  10. 1993.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  October  28. 1993  (58  FR  58019). 
Constance  K.  Robinson. 
Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  94-10821  Filed  S-4-94;  8:45  am] 

BILUNO  CODE  44t«-ei-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Bank  IV  Kansas.  N.A. 
and  Taylor  Crane  and  Rigging,  Inc.. 
Civil  Action  No.  93-2315JWL.  was 
lodged  on  April  21, 1994.  with  the 
United  States  District  Court  for  the 
District  of  Kansas. 

The  United  States  brought  a  civil 
action  against  Bank  IV.  Kansas  N.A. 
("Bank  IV")  and  Taylor  Crane  and 
Rigging.  Inc.  ("Taylor")  under  Section 
113  of  the  Clean  Air  Act  ("the  Act").  42 
U.S.C.  7413,  and  the  National  Emissions 
Standards  for  Hazardous  Air  Pollutants 
for  asbestos  (the  "asbestos  NESHAP^'). 
40  CFR  part  61,  subpart  M.  The 
Complaint,  filed  of  record  July  22, 1993, 
alleges  that  Bank  IV.  and  Taylor 
committed  violations  of  section  112  of 
the  Act.  42  U.S.C.  7412.  and  the 
NTSHAP  for  asbestos,  40  CFR  part  61, 
subpa-rt  M,  §  61.145,  in  connection  with 
the  demolition  of  the  "Sunrise" 
apartment  building  formerly  located  at 
101  North  10th  Street,  Independence. 
Kansas.  Further,  the  Complaint  requests 
injunctive  relief  and  a  statutory  civil 


penahy  of  up  to  $25,000.00  per  day  of 
violation. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addres.sed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Depart-ment 
of  Justice,  Washington.  DC  20530,  and 
should  refer  to  United  States  v.  Bank  A' 
Kansas.  N.A.  and  Taylor  Crane  and 
Rigging.  Inc..  DOJ  Ref.  #90-5-2-1-1841. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  500  State  Avenue,  Suite 
360,  Kansas  City,  Kansas  66101;  the 
Region  VII  Office  of  the  Environmental 
Protection  Agency.  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101;  and 
at  the  Consent  Decree  Library,  1120  G 
Street,  NW.,  4th  floor.  Washington.  DC 
20005.  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  1120  G  Street, 
NW..  4th  floor.  Washington.  DC  20005. 
In  requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $5.50  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Librar>'. 
John  C.  Cruden, 

Chief.  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  94-10735  Filed  5-4-94;  8:45  am) 

BILUNO  COOE  «41IM>1-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

FOIA-Requester  Community 
Conference 

SUMMARY:  On  October  4, 1993,  F»resident 
Clinton  asked  that  earfi  Federal 
department  and  agency  renew  its 
commitment  to  the  Freedom  of 
Information  Act  (FOL^),  its  underlying 
principles  of  government  openness,  and 
its  sound  administration.  Also  on 
October  4,  1993.  Attorney  General  Reno 
asked  the  Federal  agencies  to  ensure 
that  the  principle  of  openness  in 
government  is  applied  in  every 
disclosure  and  nondisclosure  decision 
made  under  FOIA.  Subsequently,  in  the 
attached  memorandum,  all  component 
agencies  within  the  U.S.  Department  of 
Labor  (DOL)  were  directed  to  take  the 
appropriate  steps  to  ensure  that  they  are 
in  compliance  with  both  the  letter  and 
the  spirit  of  the  Freedom  of  Information 
Act.  5  U.S.C.  552. 

The  Department  of  Labor  is  fully 
committed  to  these  directives,  and,  in 


an  effort  to  implement  this 
Administration's  policy,  is  scheduling  a 
conference  to  discuss  the  DOL's  internal 
handling  and  processing  of  FOL\ 
requests  with  its  FOlA-requester 
community. 

TIME  AND  PLACE:  The  meeting  will  be 
held  on  Thursday,  May  19,  1994.  from 
10  a.m.  to  12  noon  in  the  Auditorium 
of  the  Frances  Perkins  Department  of 
Labor  Building,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210. 
AGENDA:  The  agenda  for  the  meeting  is 
as  follows: 

(1)  Welcome  and  introduction  of  DOL 
panel  and  representatives  from  various 
components  of  DOL; 

(2)  Overview  of  DOL's  process  for 
handling  FOIA/PA  requests; 

(3)  Question/ Answer  Session: 

(4)  Closing  Remarks. 

PUBLIC  PARTICIPAHON:  The  meeting  uill 
be  open  to  the  public.  Seating,  however, 
is  hmited  and  will  be  available  on  a 
first-come,  first-served  basis.  Disabled 
individuals  should  contact  Barbara 
Walker  on  (202)  219-8188,  no  later  than 
Tuesday,  May  9,  1994,  if  special 
accommodations  are  needed.  Persons 
wishing  to  make  presentations  to  the 
panel  should  contact  Ms.  Walker  In 
advance  of  the  meeting;  arrangements 
can  be  made  for  distribution  of  any    . 
written  materials  by  those  wishing  to 
address  the  panel. 
FOR  FURTHER  tWf  ORMATJON  CONTACT: 
Miriam  McD.  Miller,  Co-Counsel  for 
Administrative  Law.  U.S.  Department  of 
Labor.  Office  of  the  Solicitor,  room  N- 
2428,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  (202)  219-8188 

Signed  at  Washington.  DC,  this  2nd  day  of 
May.  1994. 
Robert  B.  Seich. 
Secretary  of  Labor. 

Memorandum  for  the  Executive  Staff 

From:  Robert  B.  Reich. 
Subject:  The  Freedom  Information 
Act. 

Dale:  November  17. 1993. 

The  President  has  recently  declared 
his  strong  commitment  to  the  basic 
purposes  of  the  Freedom  of  Information 
Act  (FOL\).  Like  President  Clinton.  1 
believe  that  this  Act  is  a  vital  part  of  a 
participatory  sj-stem  of  government.  1 
enthusiastically  join  the  President  and 
pledge  to  renew  this  Department's 
commitment  to  openness  in  government 
and  to  the  sound  administration  of  the 
FOIA. 

Attorney  General  Reno  has  issued  the 
attached  memorandum  implementing 
the  President's  mandate.  I  have  asked 
the  Solicitor  of  Labor  to  take  the 
necessary  steps  to  ensure  that  each 
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official  and  employee  of  this 
Department  reflects  this  new  spirit  of 
government  openness  and 
accountability.  Specifically,  I  have 
asked  Solicitor  Williamson  to  do  the 
following: 

(1)  Provide  guidance  to  all  DOL 
agencies  on  the  President's  and 
Attorney  General's  memoranda; 

(J2)  Prepare  the  report,  requested  by 
AtWrney  General  Reno,  describing  the 
extient  of  any  present  FOIA  backlog  as 
well  as  any  FOIA  staffing  difficulties. 
The  Justice  Department  has  asked  that 
thi^  report  be  submitted  by  early 
Nok/ember;  and 

(p)  Periodically  report  to  me  on  the 
prcjgress  made  by  DOL  agencies  to 
examine  and  improve  their  procedures 
with  the  objective  of  making  our 
handling  of  FOIA  requests  more 
customer-friendly,  including  enhanced 
use  of  electronic  information  systems. 

I  ask  that  each  component  of  the 
De^rtment  cooperate  fully  with  the 
SolScitor  as  the  first  step  to  renew  our 
effc^rts  to  keep  the  public  informed 
wh  ie  at  the  same  time  protecting 
information  only  when  it  is  legally 
juslified  and  necessary  to  protect  an 
important  Labor  Department  interest,  or 
the  interests  of  private  entities  or 
individuals. 

Please  join  me  in  reinventing  this 
Department's  enhanced  communication 
wit  >  the  public.  Let  us  commit  this 
Department  to  seek  more  ways  to 
distnibute  information  without  being 
requested  to  do  so,  to  withhold 
documents  only  when  it  is  necessary  to 
protect  an  important  interest,  and  to 
hanjdle  each  request  for  records  in  a 
cusl(j)mer-ft-iendly  manner. 
Attachments 

N6le:  The  memorandum  from  Attorney 
Gen  !ral  Reno  is  not  included  in  this 
docvment. 

|FR  Dec.  94-10874  Filed  5-4-94;  8:45  am] 
BILLING  CODE  4S10-;3-M 


NATrONAL  SCIENCE  FOUNDATION 

Coliectrcn  of  Information  Submitted  for 
0MB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  0MB  Guidelines,  the 
National  Science  Foundation  is  posting 
a  noitice  of  information  collection  that 
williaffect  the  public.  Interested  persons 
are  invited  to  submit  comments  bv  June 
3,  1994.  Comments  may  be  submitted  to; 

(A)  Agency  Clearance  Officer.  Herman 
G.  Fleming,  Division  of  Personnel  and 
Management,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington.  VA  22230,  or  by  telephone 


(703)  306-1243.  Copies  of  materials  may 
be  obtained  at  the  above  address  or 
telephone. 

Comments  may  also  be  submitted  to: 
(B)  OMB  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs, 
ATTN:  Dan  Chenok,  Desk  Officer,  OMB, 
722  Jackson  Place,  room  3208,  NEOB, 
Washington,  DC  20503. 

Title:  Applicant  Survey. 

Affected  Public:  Individuals. 

Respondents/Reporting  Burden: 
11,000  respondents  annually:  3  minutes 
per  response. 

Abstract:  Data  are  required  to  ensure 
compliance  with  laws  cited  in  5  U.SC 
7201  and  42  USC  20003-16.  29  CFR 
1607  and  section  7201  of  title  5  of  the 
USC.  Data  will  be  used  to  analyze 
recruitment  and  selection  practices  and/ 
or  to  defend  the  Foundation's  practices 
in  discrimination  cases. 

Dated:  May  2,  1994. 
Herman  G.  Fleming, 

Exports  Clearance  Office. 

|FR  Doc.  94-10787  Filed  5-4-94:  8:45  am] 

BILLING  CODE  75S5-01-M 


Special  Emphasis  Panel  in  Biological 
and  Critical  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Same:  Special  Empiiasis  Panel  in 
Biological  and  Critical  Systems. 

Date  and  Time:  May  26,  1994;  8:30am-5 
pm. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  room  380.  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  John  Enderle.  Program 
Director.  Biomedical  Engineering  and 
Research  to  Aid  Persons  with  Disabilities, 
Division  of  Bioengineering  and 
Environmental  Systems.  National  Stience 
Foundation.  4201  Wilson  Boulevard. 
.^r]ington,  VA  22230,  Telephone:  (703)  306- 
1319. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals, 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  inforn'iation 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 


Dated:  May  2,  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-10831  Filed  5-4-94;  8:45  ami 

BILLING  CODE  7S55-01-M 


Special  Emphasis  Panel  in  Biological 
and  Critical  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Biological  and  Critical  Systems. 

Date  and  Time:  May  24, 1994;  8:30  am-5 
pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  320,  Arlington  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  John  Enderle,  Program 
Director,  Biomedical  Engineering  and 
Research  to  Aid  Persons  with  Disabilities. 
Division  of  Bioengineering  and 
Environmental  Systems,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington:  VA  22230,  Telephone:  (703)  306- 
1319. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Governmi.-.it 
in  the  Sunshine  Act. 

Dated:  May  2,  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-10829  Filed  5-4-94;  8:45  ami 
BILLING  CODE  75S5-01-M 


Special  Emphasis  Panel  in  Biological 
and  Critical  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Biological  and  Critical  Systems  (ffll89). 

Date  and  Time:  May  25.  1994;  9  am-4  pm. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  room  565,  Arlington,  \'.\ 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Edward  H.  Bryan,  Program 
Director,  Environmental  Engineering. 
Division  of  Bioengineering  and 
Environmental  Systems,  National  Science 
F'oundation,  4201  Wilson  Boulevard, 
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Arlington,  VA  22230.  Ttkphcnc.  (703}  306- 
1318. 

Purpose  of  Meeting.  To  pro\  ide  advice  and 
rt-commendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Research 
Initir.tion  Award  propcsals  as  part  of  the 
selection  process  for  awards. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  a'; 
salaries:  and  person  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  L'.S.C. 
552b{c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  May  2.  1994. 
M.  Rebecca  Winkler, 
Cominittee  Management  Officer. 
[FR  Doc  94-10830  Filed  5-»-94;  8:45  am] 
aiLUNG  COOC  755^41 -M 


Special  Emphasis  Panel  In  Cross 
Disciplinary  Activities;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended],  the  National  Science 
Foundation  announces  the  following 
meeting. 

Same:  Sjjecial  Emphasis  Panel  in  Cross 
Disciplinary  Activities  (#1193). 

Date  and  Time:  May  24. 1994;  6:30  a.m.  to 
5  p.m. 

Place:  Rooms  360  and  360.2. 

Type  of  Meeting:  Closed. 

Contact  Person(s):  Tse->-un  Fe:ig.  Program 
Director.  CISE/CDA,  room  1160,  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230. 

Telephone:  (703)  306-1980. 

Purpose  of  Meeting:To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  CISE 
Educational  Infrastructure  proposals  as  part 
of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
L'.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
Sunshine  Act. 

Dated:  May  2. 1994. 
M.  Rebecca  Winkler, 
Committee  Mcnagemen'  Officer. 
!FR  Doc.  54-10832  Filed  5-4-94.  8:45  am) 

BILUNQ  CODE  7S&S-01-M 


Advisory  Committee  for  Education  and 
Human  Resources;  Meeting 

-     In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  follcvking 
meeting. 


S'ame:  Advisory  Ccmjnittee  for  Education 
and  Human  Resources;  Committee  of 
Visitors. 

Date  and  Time:  May  24.  1S94.  8:30  a.m- 
5:30  p.m. 

Plack:  Room  «rt30.  4201  Wilson  Blvd.. 
Arlington.  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Duncan  Mv.Bride.  Section 
Head.  ILI,  Division  of  Undergraduate 
Education,  room  835,  National  Science 
Foundation.  4201  Wilson  Blvd..  .Arlington. 
VA. 

Telephone:  (703)  306-1667. 

Purpose  of  Meeting:  To  carry  out 
Corrmiittee  of  Visitors  (GOV)  review, 
including  examination  of  decisions  on 
proposal,  reviewer  commients.  and  other 
privileged  materials. 

Agenda:  To  provide  oversight  review  of  ihe 
Instrumentation  &  Laboratory  Improvement 
(ILI)  Program. 

Reason  for  Closing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  were  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C.  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would  be 
improperly  disclosed. 

Dated:  May  2.  1994 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-10833  Filed  5  4  04;  8:45  am) 

BILUNQ  CODE  7655-01 -M 


Special  Emphasis  Panel  in  Electrical  & 
Communication  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisor)'  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Electrical  &  Communication  System.s 

Pate  &  Time:  May  23,  1994.  8  a.m-5  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Blvd..  room  530.  Arlington.  Virginia 
22230. 

Contact  Person:  Dr.  Paul  Werbos.  Program 
Director.  Neuroengineering.  EXZS.  room  675, 
National  Science  Foundation.  4201  Wilson 
Blvd. 

Telephone:  703/306-1340. 

Type  of  Meeting:  Closed. 

Put  pose  of  Sleeting:  To  review  and 
evaluate  RIA.  REG.  and  Regular  proposals  for 
the  Neuroengineering  Program. 

Agenda:!^  review  and  evaluate  applicants 
of  Research  Initiation  and  Research 
Equipment  proposals. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  confidential  nature,  including 
technical  information;  f:ri.qncial  data,  such  as 
salaries;  and  jjersonal  information 
concerning  individuals  ossociated  with  the 
proposals.  These  matters  are  exempt  under  5 
L'.S.C  552b(c)  (4)  and  (6)  of  the  Government 
Sunshine  Act. 


Dated:  May  2.  lCi94. 
M.  Rebecca  Winkler, 

Commi'ittre  Management  Officer. 

;FR  Doc.  91-10B34  Filed  5^-94;  845  am] 

BILLmO  CODE  75S5-01-M 


Special  Emphasis  Panel  in  E'-ectrical  & 
Cortimunicaticn  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting:. 

.\'ame:  Special  E.mphasis  Panel  in 
Electrical  &  Cotnmunication  Systems. 

Date  &  Time:  May  24.  1994  S  a  m,.-5  p  m 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  room  365,  Arlington.  Virginia 
22230. 

Contact  Person:  Dr.  Albert  B  Harvey. 
Program  Director.  ECS,  room  675.  National 
Science  Foundation,  4201  Wilson  Blvd. 

Telephone:  703/306-1339. 

Type  of  Meeting:  Qosed. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda;  To  review  and  evaluate  applicants 
of  regular  research  proposals. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  confidential  nature.  Including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
profwsals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
Sunshine  Act. 

Dated:  May  2.  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  94-10835  Filed  5-4-94;  845  am] 

BILUNG  CODE  7SS5-01-M 


Special  Emphasis  Panel  in 
Geosciences;  Meeting 

In  accordance  with  the  Federal 
Advisorj-  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  atmounces  the  following 
meeting: 

Xame:  Special  Emphasis  Panel  in 
Geosciences. 

Date  and  Time:  May  23.  1994;  8  30  a.-r.-5 
pm. 

Place:  Room  370.  Stafford  Place.  4:-01 
Wilson  Blvd..  Arlington.  V.^  22230 

T\pe  of  Meeting.  Closed. 

Contact  Person:  H.  Lawrence  ClL.rk, 
Program  Director.  .National  Science 
Foundation.  4201  Wilson  Blvd.,  Arlir.;;:on. 
VA  22230.  Telephone:  (703)  306-1352. 

Purpose  of  Meet:ng:lo  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  suppon 

Agenda:lo  review  and  evaluate  proposals 
sub.mitted  to  address  the  mechanics  and 
biogeochemistry  of  coastal  air-sea  chemical 
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fljiixes  as  part  of  th«  Coastal  Ocean  Processes 
(doOP)  iniliativ'. 

fleason  jcr  Qosing:  The  proposals  bejng 
retiewed  include  infoniiation  of  a 
pit^prieiary  or  ccr.fidential  nature,  ircluding 
te  hiiical  information;  Snaacial  data,  sxirh  as 
sa  iries;  and  personal  information 
roilcerriiiig  individueis  associated  with  tho 
pr  jposdis.  These  matrers  are  exempt  imder  5 
use  552bfc),  (4)  a:;d  [5)  of  the  Goveraraeiif 
ia  the  Sunshine  Act. 

Oaied:  M.iy  2,  1<594. 


M 


Cc  1  nmittte  Management  Officer. 


(F5 


Rebecca  Wink'.pr, 


D:r.  34-10fi36  i-iled  5-4-94,  8:"»5  am] 


BU  I  IMS  COCE  7S$5-01-M 


Speciai  Emphasis  Panel  Jn  Mecfianical 
and  S:ru(nura<  Systems;  Notice  of 
M^tJngs 

I 

(n  accordance  with  the  Federal 
AcSvisory  Comraittee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Fqundation  (NSF)  announces  the 
fojibwing  meeting(s) 

l^me:  Special  EiTiphasis  Panel  la 
Mtichanical  and  Structural  Systems 

Date  6r  Time:  May  19.  20.  and  21,  1994. 

Place:  NSF,  Rms.  310.  310.2,  340.  360, 
:-60.2.  and  330.  4201  Wilson  Blvd  . 
Arlington.  VA  22230. 

Contact.  Dr.  William  Anderson,  Program 
Dijtactor.  703-306-1361. 

type  ofMeetingh):  Closed 

Purpose  ofmeetingsfs):  To  provide  aflvice 
and  reconunendations  concerning  the 
Northridge  Earthquake  proposals  submitted 
to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  prop>osa)s 
submitted  to  the  Division  of  Civil  and 
Mefchanical  Systems  as  part  of  the  selection 
process  for  awards. 

name:  Special  Emphasis  Panel  in 
Mephanica!  and  Structural  Systems. 

thte  b  Time:  May  19  and  20. 1994. 

PJace:  NSF,  Rms.  370,  380  and  390,  4201 
Wiisjon  Blvd..  Arlington,  VA  2223a 

Contact:  Dr  Jaraos  Whitcomb.  Prc-gram 
Director.  703-306-1556. 

Type  of  Meetings):  Closed. 

Purpose  of  meetingsfsf:  To  prov-ide  advtco 
and  reconunendations  concerning  the 
Northridge  Earthquake  proposals  submitted 
to  NSF  for  rmancial  support. 

y^nda:  To  review  and  evaluate  proposals 
submitted  to  the  Division  of  Civil  and 
Moihanical  Systems  as  part  of  the  selection 
process  for  awards. 

Reason  for  closing:  The  propiossls  being 
reviewed  inc.'ude  information  of  a 
proprietary  or  ronfidential  nature,  including 
technical  information;  financial  daia,  sue  h  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b.(c)  (4)  and  (6)  of  the  Government 
In  tb.e  Sunshine  Art. 


Dated:  April  29,  1994. 
M.  RefecMxa  Wlakler, 

Cotp.mitteo  Management  Officer. 

IFR  Doc.  94-10726  Filed  5-^-94;  8:45  ami 

BILUNC  CCOE  7&5S-01-M 


Advisory  Committee  for  Soclar, 
Behovforal  and  Economic  Sciences; 
Meeting 

In  acc^jrdance  with  the  Federal 
Advisory  Committee  Act  (Puh.  L.  92- 
463,  as  amended),  the  National  Sdenca 
Foundation  exinounces  the  following 
meeting: 

.V.ime:  Adv  isary  Comm.ittee  for  Social, 
Behavior  and  Economic  Sciences  (*1171). 

Datf  and  Time:  May  23. 1994;  8:30  a.m.- 
5  p.m.  May  24,  1994;  8:30  a.m.-12  p.m. 

Place:  Kocm  375.  4201  Wilson  Blvd., 
Arlington,  VA  22230. 

Type  of  Meeting:  Open. 

Contact  Person:  John  E.  Jankowski,  Jr., 
Division  of  Sciences,  Resources  Studies, 
Suite  965.  National  Science  Foundation, 
4201  Wilson  Blvd..  Arlington,  VA  22230. 
Telephone:  (703)  306-1777, 

Minutes:  May  be  obtained  from  ih«  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice, 
recommendations,  and  oversight  concerning 
support  for  research,  education,  and  human 
resources  in  the  areas  of  the  social, 
behavioral  and  economic  sciences. 

Agenda:  Role  and  direction  of  the  NSF 
Directorate  for  Social,  Behavioral  and 
Economic  (SBE)  Sciences  in  the  various 
government-wide  initiatives.  Special  focus 
on  programs  in  the  SBE  Research  Division 
and  on  social  accountability  issues. 

Dated:  May  2.  1994. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  94-10837  Filed  5-4-94;  8:45  am] 

BILUNO  CODE  TSaS-OV-M 


NUCLEAR  REGULATORY 
COMMiSSION 

(Docket  Nos.  50-317  and  50-318] 

Battlmore  Gas  and  Electric  Company; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amenflments  to 
Facility  Operating  License  Nos.  DPR-53 
and  DPR-*9  issued  to  Baltimore  Gas 
and  Electric  Company  (the  licensee, 
BG&E)  for  operation  of  the  Calvert  Cliffs 
Nuclear  Power  Plant.  Unit  .Nos.  1  and  2. 
located  in  Calvert  County,  Mar\iand. 

Environmental  Assessment 

Idautification  of  Proposed  Action 

By  letter  dated  November  4, 1993. 
BG&E  requested  Technical 


Specifications  (TSs)  amendments  which 
would  allow  the  removal  of  an  orifice  in 
the  4-inch  containment  vent/purge  line 
resulting  in  greater  flow.  The  Unit  1 
containment  and  the  Unit  2 
containment  e<»ch  have  a  separate  bul 
identical  systc^ra.  Penetration  room 
exhaust  fans  in  the  auxiliary  building 
draw  aii-  through  an  in-containnicnt 
moisture  separator  and  an  in- 
containment  motor-operated  value 
(MOV).  The  air  is  passed  through  the 
aujciliary  building  via  the  vent  lines 
which  have  an  outside  containment 
MOV,  flow  reducing  orifice,  a  flow 
m on i ton' ng  system,  a  motor-operated 
butterfly  valve,  and  a  set  of  two  high 
efliciency  particular  air  and  two 
charcoal  filters  in  parallel  (liie 
penetration  room  ventilation  system 
filter  bank).  The  air  is  then  discharged 
by  the  fans  through  the  main  plant  vent. 
Vonled  air  is  replaced  through  a 
separate  penetration.  The  use  of  this 
system  as  a  containment  vent  was 
approved  by  TS  Amendment  Nos.  115 
and  98  for  Unit  Nos.  1  and  2, 
respectively,  dated  February  20.  1986. 
The  maximum  hypothetical  accident 
doses  in  the  Updiated  Final  Safety 
Analysis  Report  (UFSAR).  Chapter 
14.42.  were  revised  to  include  vanting 
of  the  containment  at  the  initiation  of  an 
accident.  The  NRC  staffs  Safety 
Evaluation  (SE)  which  supported  TS 
/jnendment  Nos.  115  and  98  also 
approved  the  higher  calculated  ofEsite 
dose  than  was  currently  described  in  the 
USFAR  at  that  time.  Subsequently. 
BG&£  identified  calculational  errors  in 
the  offsite  dose,  which  when  corrected, 
indicate  an  of£site  dose  higher  than  that 
approved  in  the  NRC  staffs  SE.  An 
orifice  plate  with  a  1-inch  opening  was 
installed  In  each  of  the  vent  Unas  in 
order  to  maintain  the  approved  offsite 
dose  levels. 

Reanalysis  have  been  performed  to 
support  the  removal  of  the  orifice  plates 
which  indicate  that  the  offsite  dose 
would  he  increased.  Although  the 
consequences  of  the  maximum 
hypothetical  accident  would  result  in  an 
increase  in  the  fission  product  release, 
the  total  dose  is  well  within  the  limits 
of  10  CFR  part  100.  "Factors  to  be 
considered  when  evaluating  sites." 

Need  for  the  Proposed  Action 

Restoration  of  full-flow  capabihty  to 
the  4-inch  vent/purge  lines  by  removing 
the  orifice  plates  will  significantly 
reduce  the  time  required  to  vent  or 
purge.  It  now  takes  7  times  longer  to 
vent  a  containment  than  it  did  with  a  4- 
inch  line  (28  hours  versus  4  hours).  In 
addition,  venting  now  occurs  over  three 
operating  shifts  instead  of  being 
completely  contained  within  one  shift. 
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Venting  is  a  manually  controlled 
operation,  in  that  it  requires  operator 
attention  (the  operator  opens  and  closes 
the  valves  from  the  control  room). 
Stretching  the  venting  over  three  shifts 
introduces  the  possibility  of  additional 
human  error  into  the  venting  process. 
Another  consideration  is  that  the 
probability  of  an  accident  occurring 
during  venting  decreases  with  decreased 
vent  time.  Reducing  the  venting  time 
will  not  increase  the  number  of  times 
BG&E  needs  to  vent,  because  the  starting 
and  ending  conditions  for  venting 
remain  the  same.  Therefore,  the  total 
amount  of  time  the  containment  vents 
would  be  open  will  be  decreased. 

Emironmental  Impacts  of  the  Proposed 
Action 

The  envirotunental  impact  of  allowing 
increased  flow  results  from 
consideration  of  the  maximum 
hypothetical  accident  {large  break  loss- 
of-coolant  accident)  occurring  when  a 
vent  is  open.  Fission  products  would  be 
released  until  the  in-containment  and 
outside  contaimnent  isolation  valves 
receive  a  safety  injection  actuation 
signal  (SIAS)  or  a  containment  radiation 
signal  (CRS)  which  would  close  the 
valves  isolating  the  vent  line. 

BC&E's  reanalysis  of  the  hypothetical 
loss-of-coolant  (LOCA)  indicate  a  dose 
of  118  rem  to  the  thyroid  and  10.6  rem 
to  the  whole  body  at  the  exclusion  area 
boundary  (EAB)  and  39.3  rem  to  the 
thyroid  and  2.7  rem  to  the  whole  body 
at  the  low-population  zone  (LPZ) 
boundary.  The  previously  approved 
doses  in  the  UFSAR,  Chapter  14.  are  a 
dose  of  124  rem  to  the  thyroid  and  3.0 
rem  to  the  whole  body  at  the  EAB  and 
33  rem  to  the  thyroid  and  0.8  rem  to  the 
whole  body  at  the  LPZ. 

The  reanalyses  results  show  a  slight 
dose  decrease  to  the  thyroid  at  the  EAB 
and  a  slight  dose  increase  to  the  thyroid 
at  the  LPZ.  The  whole-body  doses  are 
increased  by  approximately  3.5  times  at 
the  EAB  and  LPZ.  The  10  CFR  part  100 
limits  are  300  rem  to  the  thyroid  and  25 
rem  to  the  whole  body  at  both  the  EAB 
and  LPZ.  The  increase  doses  to  the 
whole  body  are  approximately  40%  at 
the  EAB  and  10%  at  the  LPZ  of  the  25 
rem  limit  pro\ided  in  10  CFR  part  100. 

The  results  of  the  reanalysis  are 
similar  to  the  licensing  basis  evaluation 
contained  in  the  Commission's  Safety 
Evaluation  Report  (SER)  dated  August 
28,  1972.  The  SER  results  are  110  rem 
to  the  thjToid  and  4  rem  to  the  whole 
body  at  the  EAB  and  80  rem  to  the 
thyroid  and  3.0  rem  to  the  whole  body, 
at  the  LPZ  with  no  containment  venting 
or  purging  assuined.  It  should  be  noted 
that  the  dose  estimates  in  the  reanalysis 
represent  an  extreme  upper  bound 


because  the  release  from  the 
containment  was  assumed  to  contain 
fission  products  derived  from  a  uniform 
mixing  in  the  containment  atmosphere 
of  the  iodines  and  noble  gases  specified 
in  TID-14844.  Even  though  the 
percentage  increase  in  offsite  doses  is 
not  small,  the  actual  total  doses  are  a 
fraction  of  the  limits  of  10  CFR  part  100, 
as  noted  above.  In  evaluating  the  impact 
of  the  increased  doses,  it  is  important  to 
view  these  results  in  light  of  the  low 
probability  of  the  accident.  This  change 
does  not  significantly  affect  the  risk  of 
any  dominant  accident  scenario  and  the 
effect  on  overall  risk  of  accident  at  this 
facility  is  insignificant. 

With  regard  to  normal  environmental 
releases  when  venting  during  power 
operation  with  the  orifice  plates 
removed,  the  release  limits  are 
controlled  by  the  previously  approved 
TS  for  each  of  the  Calvert  Cliffs  units. 
Therefore,  the  removal  of  the  orifice 
plates  and  reestablishing  full  flow 
through  the  vent  lines  will  result  in  no 
additional  environmental  impact  for 
non-accident  releases. 

Alternatives  to  the  Proposed  Action 

The  principal  alternative  to  approving 
the  removal  of  the  orifice  plates 
allowing  full  flow  for  venting  or  purging 
would  be  to  deny  the  request  and  retain 
the  limited  flow  capability.  However, 
this  alternative  would  not  significantly 
enhance  the  protection  of  the 
environment.  As  noted  above,  the  total 
doses  based  on  the  reanalysis  are  similar 
to  those  in  the  initial  licensing  basis  SE 
dated  August  28, 1972.  The  doses 
represent  an  extreme  upper  bound,  and 
the  doses  are  a  fraction  of  the  10  CFR 
part  100  limits.  In  addition,  the  removal 
of  the  orifice  plates  would  reduce  the 
required  time  to  vent  from  28  hours  to 
4  hours  and  the  probability  of  an 
accident  occurring  during  venting 
decreases  with  a  decreased  vent  time. 

Alternate  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  April  1973  Final 
Environmental  Statement  for  the  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2. 

Agencies  and  Persons  Consulted 

The  NRC  staff  contacted  the  State  of 
Maryland,  Department  of  Natural 
Resources,  regarding  the  enviroiunental 
impact  of  this  proposed  action. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
envirormiental  assessment,  the  NRC 
staff  concludes  that  the  proposed  action 
will  not  have  a  significant  effect  on  the 


quality  of  the  human  environment  and 
has  determined,  therefore,  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
November  4,  1993,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gehnan  Building.  2120  L  Street. 
NVV.,  Washington,  DC  20555,  and  at  the 
local  public  dociunent  room  located  at 
Calvert  Coimty  Library,  Prince 
Frederick,  Maryland  20678. 

Dated  at  Rockville.  Maryland,  this  26th  day 
of  April  1994. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Capra, 

Director,  Project  Directorate  1-1,  Division  of 
Reactor  Projects — I/II,  Office  of  Nuclear 
Reactor  Regulation. 

IFR  Doc.  94-10827  Filed  5-4-94;  8:45  am] 
BILUNO  COOC  75M-01-M 


Fourth  Meeting  of  the  CONTAIN  Peer 
Review  Committee 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

summary:  The  CONTAIN  Peer  Review 
Committee  will  meet  to  review  the 
technical  adequacy  of  the  CONTAIN 
code. 

DATES:  May  18-20, 1994. 
TIME:  8:30  am  each  day. 
ADDRESSES:  Energy  Research,  Inc.  6290 
Montrose  Road,  Rockville,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT: 
A.  Notafrancesco,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone  (301)  492-3537. 
SUPPLEMENTARY  INFORMATION:  The 
objective  of  this  effort  is  to  organize  and 
conduct  a  peer  review  of  the  CONTAIN 
code,  light  water  reactor  version.  The 
peer  review  is  to  provide  an 
independent  assessment  of  the 
modeling  capabilities  and  limitations, 
and  adequacy  of  the  CONTAIN  code. 
The  results  of  the  peer  review  are  to  be 
documented  in  a  summary  report  that 
describes  the  results  of  the  independent 
assessment  by  the  peer  review 
participants  and  tlie  technical 
acceptability  of  the  code. 

A  peer  review  committee  has  been 
organized  using  recognized  experts  from 
the  national  laboratories,  universities, 
CONTAIN  user  community  and 
independent  contractors.  Meetings  are 
held  to  discuss  and  evaluate  the 
applicability  and  state  of  vaUdation  of 
the  various  CONTAIN 
phenomenological  models.  The  meeting 
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schfeddles  for  May  18-20,  1994.  is  the 
i^lh  meeting  of  the  CONTAIN  Peer 
'ew  Committee.  T>ie  Committee  will 
ew  the  draft  summary  report. 

Dated  at  Rockville,  Mar\'land,  this  26th  day 
^pril,  1994. 

the  U.S.  Nuclear  Regulatory 
issioa. 
FaHuk  Eltawila, 

/,  Accident  Evaluation  Branch,  Division 
.  listems  Research.  Office  of  Nuclear 
'ilatory  Research. 

poc.  94-10628  Filed  5-^-94;  845  am) 

BlLifhG  COCe  7590-01 -M 


RAILROAD  RETIREMENT  BOARD 

I 

Agency  Forms  Submitted  for  0MB 
Review 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.  chapter  35).  the  Raihoad 
RetuTjment  Board  has  submitted  the 
following  prcposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Sill  rtmary  of  ProposaUs) 

( I J  Collection  title:  Employer's 
De<  taed  Service  Month  Questionnaire. 

(:5|  Form(£)  submitted:  GL-99. 

(^)  OMB  Number:  3220-0156. 

(4J  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval. 

(5)  Type  cf  request:  Extension  of  the 
evpiiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
subjsJance  or  in  the  method  of 
coHaction. 

i'l)  Frequency  of  response:  Arnually. 

(7)  Respondents:  Businesses  or  other 
for-profit. 

(§)  Estimated  annual  number  cf 
respcndents:  450. 

(^)  Totay  annual  responses:  900. 

( 1 0)  i4  veragf  tim  e  per  response: 
.03333  hoiirs. 

(1  J)  Total  annual  reporting  hours:  30. 

(1?)  Collection  description:  Under 
secttbn  3{))  of  the  Railroad  Retirement 
Actl(RRA).  tJie  Railroad  Retirement 
Board  may  deem  months  of  service  in 
castas  where  an  employee  does  not 
actiiaiiy  work  in  every  month  of  the 
year.  The  collection  obtains  needed 
service  and  compensation  information 
from  railroad  employers  for  determining 
if  an  employee  may  be  credited  with 
additional  deemed  months  of  railroad 
service. 

ADOmONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Dennis 
Eagan.  the  agency  clearance  officer 
(312-751—4693).  Comments  regarding 


the  informd?ion  coUeaion  should  be 
addressed  to  Ronald  J.  Hodapp.  Raihoad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Ilhuois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget,  room  3002,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Dennis  Eagan. 
Clearance  Officer. 
IFR  Doc.  94-10822  Filed  5-4-94;  8:45  am! 

BtLUNG  CC3E  7«»-M-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33980;  File  No.  SR-Amex- 
94-11] 

Sett-Regulatory  OrganUatlons;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
American  Stock  Exchange,  inc. 
Relating  to  the  Floor  Official  Zone 
System 

April  28,  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(••Act"),  15  U..S.C  78s(b}(l).  notice  is 
hereby  given  that  on  April  18. 1994,  the 
American  Stock  Exchange.  Inc. 
('•Amex"  or  '•Exchange")  filed  with  the 
Securities  and  Exchange  Conunission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I.  II 
and  III  below,  which  Items  have  'oeen 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
Amex  Rule  22  to  delete  its  references  to 
the  Floor  Official  zone  system,  and 
provide  that  matters  which  currently 
require  the  approval  of  a  majority  of  the 
Floor  Officials  in  a  zone  may  be 
determined  by  a  Floor  Official  with  the 
concurrence  of  a  Senior  Floor  Official. > 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
Amex,  and  at  the  Commission. 


.   'The  .\iiiax  has  clarified  that  the  proposed  rule 
change  will  affect  both  its  equity  and  options 
trading  floors.  Telephone  conversation  between 
Claudia  Crowiey.  Special  Counsel.  Legal  and 
Regulatory  Policy.  Amex.  and  Beth  Stekler, 
Attorney.  Division  of  Market  Regulation,  SEC,  on 
April  20.  1994. 


II.  Self-Regulatory prganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

hi  its  fihng  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purjjose  of  an 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statetnents  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-reg  jlatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Trading  Floor  has  historically 
been  divided  into  zones  comprised  of 
designated  trading  posts.  Pursuant  to 
Rule  22,  the  Senior  Supervisory  OiTicer 
assigns  Floor  Officials  to  each  zone  and 
they  are  expected  to  exercise  their 
authority  in  their  assigned  zones.  In 
addition.  Rule  22(c)  provides  that  a 
majority  of  the  available  Floor  Officials 
in  each  zone  may  (i)  restrict  or  ban 
trading  by  Registered  Traders,  (ii) 
restrict  or  ban  transactions  pursuant  to 
off-Floor  orders  for  accounts  in  which 
members  or  member  organizations  have 
an  interest,  (iii)  prohibit  specialists  from 
accepting  stop  or  stop  limit  orders,  or 
(iv)  restrict  or  ban  the  use  of  hand 
signals  with  respect  to  any  or  all  of  the 
securities  in  their  zone. 

Rule  22  was  adopted  in  1965  at  a  time 
when  all  of  the  trading  posts  wen; 
located  on  one  m.ain  Trading  Floor,  the 
Exchange  was  not  trading  options,  and 
new  types  of  trading  products  were  not 
fiequently  added.  Although  the  zone 
system  was  useful  when  implemented, 
it  is  not  appropriate  in  today's 
environment.  As  a  result  of  improved 
techiiology  and  the  faster  pace  of  trading 
generally  (and  particularly  in  options 
and  other  derivatives),  members 
typically  require  quick  resolution  of 
trading  questions  from  Floor  Officials. 
With  the  expansion  of  the  Trading  Floor 
and  changes  in  its  configuration,  it  is 
ujiduly  time-consuming  and 
burdensome  to  attempt  to  deal  only 
with  Floor  Officials  assigned  to  a 
particular  zone. 

Tlie  Exchange  is  therefore  proposing 
that  Rule  22  be  amended  to  (i)  delete  the 
references  to  the  zone  system  and 
permit  Floor  Officials  to  make 
determinations  anywhere  on  the  Floor, 
and  (ii)  provide  that  matters  which 
currently  require  the  approval  of  a 
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majority  of  the  Floor  Officials  in  a  zone 
may  be  determined  by  a  Floor  Official 
with  the  concurrence  of  one  of  the 
Senior  Floor  Officials.  2 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  in  particular  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade  and  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market. 

B.  Self-Regulatory  Organization's 
Statement  or.  Burden  on  Competition 

The  proposed  rale  change  will  impose 
no  burden  on  comprtiiion. 

C.  Sclf-Re^utatory  Organization 's 
Statement  on  Co::imcnts  en  the 
Proposed  Huh  Change  Received  From 
Members.  Participants  or  (ythcrs 

No  writton  con.ments  wers  solicited 
or  received  with  respect  to  tho  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  p-^'-inH  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(.^1  By  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comment.s 

Interested  persons  are  invited  to 
submit  vkTitten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  wTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 


provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-94- 
11  and  should  be  submitted  by  May  26. 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority- 
|FR  Doc.  94-10748  Filed  5-4-94;  8:43  am] 
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[Release  No.  34-33372);  Fiie  No.  SR-CBOE- 
94-C3] 

Self-Regulatory  Organizations;  Order. 
Approving  Prcposed  Ruls  Change  by 
the  Chicrgo  EoardI  Options  Exchange, 
Inc.  Rolating  *o  Trafiing  Flcor  Eocth 
Policy  and  Foe  Changes 

April  28.  19r*4. 

On  Frbruary  2,  1994.  the  Chicago 
Boa;d  Options  Exchange.  Inc.  ("CBOE" 
or  "E-xchange")  submitted  to  the 
Securities  and  Exch.-iPge  Commission 
('Conimissicr."),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (•' Act")  1  and  Rule  19B-4 
thereunder,^  a  proposed  rule  change  to 
set  forth  formally  the  Exchange's  current 
policy  ("Policy")  regarding  the  rental  of 
booths  on  the  CBOE  trading  floor,  and 
to  amend  its  current  Fee  Schedule  as  it 
pertains  to  Facility  Fees  for  the  rental  of 
Exchange  trading  floor  booths. 

The  proposed  rule  change  was 
published  fur  comment  in  the  Federal 
Register  on  March  16.  1994.3  No 
comments  were  received  on  the 
proposed  rule  change.  This  order 
approves  the  proposal. 

The  purpose  01  tlie  proposed  rule 
change  is  to  memorialize  for 
distribution  to  the  CBOE  m.embership 
the  Exchange's  policy  regarding  the 
rental  and  use  of  booth  space  on  the 
CBOE  trading  floor  by  member 
organizations.  The  CBOE  included  with 
its  filing,  solely  for  informational 
purposes,  a  sample  "Trading  Floor 
Booth  Rental  Agreement"  that  would  be 
executed  between  the  Exchange  and  the 
member  organizations  regarding  the 
leasing  of  trading  floor  booths.  In 
addition,  in  connection  with  the 
Exchange's  elimination  of  a  practice 
known  as  "joint  leasing."  the  Exchange 
has  proposed  to  amend  the  existing  fee 


structure  regarding  the  rental  of  trading 
floor  booths. 

The  CBOE  currently  has  certain  space 
located  on  its  trading  floor  which  it 
makes  available  for  rental  to  qualified 
member  organizations.  These  "booths" 
are  located  at  various  locations  on  the 
tiading  floor  adjacent  to  the  trading 
"pits"  or  "crowds"  where  the  actual 
CBOE  trading  activity  takes  place.  The 
booths  generally  are  used  by  member 
organizations  to  perform  various 
functions  in  support  of  their  CBOE 
trading  activities.  Over  the  years,  tlie 
CDOE  has  developed  certain  policies 
and  practices  with  regard  to  the  rental 
and  use  of  these  trading  floor  booths  by 
member  orj7.Tnizations.  The  Exchange 
has  determined  that  it  would  benefit 
both  the  CBOE  and  the  membership  to 
memorialize  the  Exchaiige's  current 
policies  for  distribution  lo  the  members. 

The  Folicy  addretsss  sr^veral  ir.?.;es 
pertaining  to  bc-oth  rental,  including 
e!i[!ibility  lequirements,  alloration  ?.nd 
assignment,  ar.d  booth  usage  and  re.ital 
ti^rms.  S^'ccihcally,  the  Policy  sets  forth 
the  four  broad  categories  of  member 
organizations  that,  in  accordance  with 
current  policy,  may  lent  booth  space  on 
the  floor.  These  four  types  of  eligible 
members  are:  (1)  Members  of  The 
Options  Clearing  Corporation  ("OCC") 
that  conduct  a  retail  customer  business: 

(2)  members  of  OCC  that  clear  CBOE 
market-maker  and/or  floor  broker  trades; 

(3)  members  that  operate  a  public 
customer  and/or  broker  business  in 
options  and  meet  any  financial 
requirements  established  at  any  time  by  . 
the  Exchange;  and  (4)  m.embers  that  are 
stock  execution  ser\ice  firms  approved 
by  the  Exchange  in  accordance  with 
CBOE  Rule  B.??.*  These  categories  were 
formulated  in  order  to  accommodate 
member  organizations  with  the  greatest 
need  for  working  space  in  close 
proximity  to  CBOE  trading  activity,  and 
they  encompass  almost  all  m.ajor  types 
of  CBOE  member  organizations.  Market- 
maker  organizations,  the  only  major 
category  of  member  organization  tliat 
cannot  obtain  a  booth  under  the  Policy. 
customarily  obtain  booth  space  through 
their  clearing  firms. 

To  account  for  the  possibility  that  in 
the  future  demand  for  booth  space  may 
exceed  availability,  the  Policy  states  that 
the  Facilities  Committee  of  the  CBOE 
may  establish  guidelines  with  respect  to 
the  allocation  and  assignment  of  trading 
floor  booths  to  CBOE  member 
organizations,  based  upon  trading 
volume,  business  need,  product 


2  Pursuant  to  Exchange  Rule  21(a),  Senior  Floor 
Ofncials  include  the  Floor  Governors  and  those 
Exchange  Officials  who  were  previously  Floor 
Governors  and  contii  ue  to  be  active  on  the  Floor. 


1 15  U.S.C  78sCb)(l)  (1982). 
1 17  CFR  240.196-4  (1993). 
'  See  Socurities  Exchange  Act  Release  No.  33745 
(March  9.  1994).  59  FR  12388  (March  16. 1994). 


*  A  stock  execution  service  is  a  regular  member 
organization  that  is  registered  with  the  Exchange  for 
the  purpose  of  providing  stock  execution  services 
to  rmu-ket-makers  on  the  floor  of  the  Exchange. 
CBOE  Rule  6.77. 
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Support,  and  other  reasonable  criteria. s 
The  CBOE  currently  has  no  such 
guidehnes  in  effect,  and  does  not 
anticipate  the  creation  of  such 
guidelines  in  the  foreseeable  future. 

The  Policy  also  sets  forth  the 
requirement  that  all  member 
organizations  renting  booths  execute  a 
lease  agreement  with  the  Exchange, 
which  agreement  sets  forth  the 
contractual  terms  governing  the  rental 
and  use  of  booths  by  member 
organizations.  Although  the  Exchange  in 
the  past  has  used  a  standard  form 
agreement  regarding  booth  rental,  that 
agreement  is  brief  and  contains  little 
detail  regarding  the  nature  of  the 
contractual  relationship  between  the 
parties.  Any  lease  agreement  executed 

!)ursuant  to  the  new  Policy  would  set 
orth  specifically  the  details  of  the 
parties'  contractual  relationship 
regarding  rental  and  use  of  the  booths  as 
they  have  been  established  by  custom 
and  usage  in  the  past. 

Finally,  the  Exchange  proposes  to 
ehminate  the  practice  of  joint  leasing, 
and  to  amend  the  fee  structure  to 
account  for  this  change.  Previously,  the 
Exchange  has  permitted  two  different 
member  organizations  to  occupy  jointly 
a  single  trading  floor  booth  and  to  share 
the  costs  associated  therewith,  believing 
that  such  joint  leasing  would  provide  a 
less  costly  method  for  smaller  member 
oi;ganizations  to  obtain  access  to 
multiple  locations  adjacent  to  the 
trading  floor.  However,  the  Exchange 
states  that  joint  leasing  has  been  used  by 
non-transaction-producing  members 
solely  to  reduce  their  booth  fees  and  not 
to  facilitate  trading  activity. 
Accordingly,  the  Exchange  has 
determined  to  eliminate  joint  leasing 
and  replace  it  with  a  variable  fee 
arrangement  which  the  Exchange 
anticipates  will  soften  the  economic 
impact  on  smaller  member 
organizations  that  the  elimination  of 
joint  leasing  might  otherwise  have 
caused.  Piusuant  to  the  amended  fee 
schedule,  variable  booth  fees  have  been 
reduced  in  two  respects:  (1)  The  $1,250 
per  booth  variable  monthly  fee  has  been 
ehminated  for  the  second  booth  leased 
by  a  member  organization;  and  (2)  the 
$1,250  per  booth  variable  month  fee  for 
a  third  booth  has  been  reduced  by  50 
percent  to  $625.  The  initial  booth  rental. 


and  all  additional  booths  beyond  the 
third  booth,  continue  to  be  subject  to  the 
full  variable  fee. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
appUcable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)(5).6 
Specifically,  the  purpose  of  the  proposal 
is  to  memorialize  existing  Exchange 
policies  regarding  the  rental  of  trading 
floor  booths  to  member  organizations, 
including  the  dehneation  of  eligible 
lessees  and  the  requirement  that 
members  enter  into  a  formal  lease 
agreement.  7  The  Policy  does  not 
represent  a  change  to  current  Exchange 
pohcies.  except  the  elimination  of  the 
CBOE's  current  pohcy  to  permit  joint 
leasing.  In  this  regard,  the  Exchange 
states  that  the  purpose  behind  joint 
leasing  was  ultimately  to  provide  small 
member  organizations  less  costly  access 
to  muhiple  locations  adjacent  to  the 
trading  floor.  The  Exchange  proposes  to 
eliminate  this  practice  because  it 
believes  that  non-transaction  producing 
member  organizations  have  exploited 
joint  leasing  solely  to  reduce  their  booth 
fees  and  not  to  facihtate  trading  activity. 

The  Commission  beheves  that  the 
Exchange's  codification  of  its  existing 
pohcy.  and  the  eUmination  of  joint 
leasing  in  favor  of  a  variable  fee 
arrangement,  is  a  reasonable  exercise  of 
the  CBOE's  right  to  determine  how  it 
wants  to  administer  its  floor  booth 
space.  In  this  regard,  the  Commission 
notes  that  existing  joint  lessees  will 
continue  to  have  access,  as  individual 
lessees,  to  booth  space  under  the  revised 
Pohcy.  Moreover,  the  variable  fee 
structure  should  help  to  eliminate  some 
of  the  economic  impact  of  the  revised 
Pohcy  on  existing  joint  lessees. 
Accordingly,  the  Commission  finds  the 
proposal  to  be  consistent  with  the  Act. 
in  that  it  promotes  just  and  equitable 
principles  of  trade  and  removes 
impediments  to  and  perfects  the 
mechanism  of  a  free  and  open  market. 

It  is  therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.s  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-94-03)  is  approved. 


Pbr  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. B 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-10749  Filed  5-*-94;  8:45  am) 
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'Prior  to  implementing  such  guidelines,  the 
Exchange  represents  that  it  will  consult  with 
CcETimission  staff  to  determine  whether  such 
guidelines  would  have  to  be  filed  with  the 
Commission  as  a  rule  change  and  be  approved 
pursuant  to  Section  19fb)  of  the  Act.  Telephone 
conversation  between  Dan  Schneider.  Schiff  Hardin 
ft  Waite,  Joanne  Moffic-Silver,  CBOE.  and  Mary 
Gilhooly.  CBOE,  and  Thomas  N.  McManus. 
Division  of  Market  Regulation.  SEC.  on  April  26. 
1994. 


[Release  No.  34-33975;  File  No.  SR-CSE- 
94-03J 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  No.  1  To 
Extend  the  Pilot  of  The  Cincinnati 
Stock  Exchange,  inc.,  Relating  to  the 
Preferencing  of  Public  Agency  Market 
and  Marketable  Limit  Orders  by 
Approved  Dealers  and  Other 
Proprietary  Members 

April  28,  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  April  25, 1994,  the  Cincinnati 
Stock  Exchange,  Incorporated  ("CSE  or 
Exchange")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  CSE.  The 
Commission  is  pubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
grant  accelerated  approval  of  the 
proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Cincinnati  Stock  Exchange.  Inc. 
("CSE"  or  "Exchange")  hereby  proposes 
to  extend  for  an  additional  90  days, 
ending  August  6. 1994.  the  CSE's  pilot 
program  regarding  preferencing.  The 
pilot  was  initially  approved  by  the 
Commission  on  February  7. 1994. »  The 
exchange  requests,  in  Amendment  No. 
1 ,  that  the  Commission  find  good  cause, 
pursuant  to  section  19(b)(2)  of  the  Act. 
for  approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  in  the  Federal  Register.z 


•15  U.S.C  S78f(b)(5)  (1982). 

'Although  the  Exchange  included  in  its  filing  a 
sample  lease  agreement,  the  Conunission  by  this 
order  is  approving  only  the  general  requirement 
referenced  in  the  Policy  that  a  lease  agreement  be 
executed  between  the  Exchange  and  iu  member 
organizations.  The  Commission  is  taking  no 
position  on,  and  by  this  order  is  not  approving,  the 
substance  of  the  aforementioned  sample  lease 
agreement. 

•  15  U.S.C  78s(b)(2)  (1988). 


•17  CFR  20O.3O-3(a)(12)  (1993). 

'  Securities  Exchange  Act  Release  No.  2886b 
(February  13.  1991).  56  FR  5854. 

» See  letter  from  Robert  Ackermann,  Vice 
President.  Regulation.  Cincinnati  Stock  Exchange  to 
Jill  Ostergaard.  Attorney.  Division  of  Market 
Regulation.  SEC,  dated  April  26, 1994 
("Amendment  No.  1"). 
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11.  Self-Regulatory  Organization's 
Statement  of  the  Puq>ose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CSE  included  statements  concerning  the 
purpose  of  and  basis  for  tlie  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CSE  has  prepared 
summaries,  set  forth  in  sections  (A).  (B). 
and  (C)  below,  of  the  most  significant 
parts  of  such  statements. 

A.  Self-Regulatory  OrgauizatJon's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  rule  filing  is  to 
extend  for  90  days  the  Exchange's  pilot 
program  governing  preferenced  trading. 
The  Commission  originally  approved 
the  pilot  in  February  1991.  and 
subsequently  extended  the  pilot  several 
times.  The  pilot  is  currently  approved 
through  May  7. 1994.3 

On  February  25. 1994,  the  CSE  filed 
a  rule  change  containing  certain 
proposals  to  further  enhance  the  quality 
of  its  market,  including  a  proposed 
prohibition  against  "auto-quoting"  and 
limitations  on  the  maximum  spread 
which  exchange  specialists  could  quote 
in  the  stocks  in  which  they  make 
markets.*  Further,  on  March  31, 1994, 
the  CSE  filed  a  rule  change  which 
would  make  its  preferencing  pilot 
permanent.*  The  Commission's  staff  has 
requested  that  the  Exchange  seek  an 
interim  90  day  extension  of  the 
preferencing  pilot  in  order  to  afford  the 
Commission  the  opportunity  to  consider 
the  relationship  between  the  quality  of 
markets  proposal  and  the  preferencing 
program.* 

Accordingly,  this  rule  filing  would 
extend  the  existing  pilot  program  form 
its  current  expiration  date  of  May  7, 
1994  until  August  6,  1994.  During  this 


3  See  Securities  Excb&.ige  Act  Reiease  Net.  29524 
(.\ugust  5.  1991).  56  FR  38160;  30353  (Febixary  7. 
1992).  57  FR  5918;  31011  (August  7.  1992).  57  FR 
38704;  and  322B0  (N4ay  7, 1993).  58  FR  28422. 

•  See  SR-CSE-94-01;  Securities  Exchange  Act 
Release  No.  33849  (April  1.  1994).  59  FR  26870. 

»See  SR-CSE-94-01.  In  its  filing  for  perrr.a.ier.; 
approval,  the  Exchange  requests  that  two 
restrictiona  of  the  pilot  be  lifted:  first,  the  nu.Tiber 
of  preferred  securities  be  expanded  beyond  the 
current  350  limitation;  and  second:  a  lifting  of  the 
ban  on  cash  payments  to  preferencing  dealers  for 
preferenced  orders. 

e  Conversation  between  David  Colker.  Executive 
Vice  President  and  Chief  Operating  Officer. 
Cincinnati  Stock  Excfaan^.  and  Jill  W.  0<tergaard. 
Attorney,  Division  of  Market  Reguldlu^a.  SEC  on 
.Apill  25.  1994. 


interim  extension,  the  pilot  will 
continue  to  operate  in  accordance  with 
all  existing  conditions.' 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
section  6(b)(5)  in  particular  in  that  it 
will  promote  just  and  equitable 
principals  of  trade  and  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

B.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Receiwd  From 
Members.  Participants  or  Others 

The  CSE  solicited  comments  on  the 
original  filing  fitim  other  Intermarket 
Trading  System  participants." 

m.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  ^W.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Room.  Copies 
of  the  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CSE.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  May  26. 1994. 


'These  conditions  include  the  two  cited  above 
regarding  the  number  of  preferenced  securities  and 
cash  payment  for  order  flow,  as  well  as  the 
requirement  that  the  Exchange  provides  certain 
information  to  the  Commission. 

•See  File  No.  SR-CSE-90-6. 


IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change  and  Amendment 
No,  1 

The  CSE  filed  this  interim  extension 
at  the  Commission  staffs  request  to 
enable  the  Commission  to  review  the 
impact  of  the  Exchange's  quality  of 
markets  filing  on  the  preferencing 
program.  Under  the  circumstances,  the 
Commission  finds  that  allowing  the 
preferencing  pilot  to  continue  for  an 
additional  90  days  is  necessarj'. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  CSE  and,  in  particular, 
the  requirements  of  section  6(b)(5). 

The  Commission  finds  good  cause  fo' 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 
Accelerated  approval  will  avoid  an 
urmecessary  interruption  of  the 
preferencing  pilot.  Accordingly,  tinder 
these  circumstances,  the  Commission 
believes  the  CSE's  preferencing  pilot 
should  be  permitt^  to  continue 
operating  for  90  days,  ending  August  6. 
1994. 

It  is  therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  be.  and  hereby  is. 
approved  for  an  additional  period, 
ending  August  6. 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  the  delegated 
authority.' 

Margaret  H.  McFarland. 
Dep  u  ty  Secretary. 

[FR  Doc.  94-10750  Filed  5-4-94;  B:45  ami 
BILUNC  CODE  M1»-01-M 

[Release  No.  34-33974;  File  No.  SR-NSCC- 
94-02] 

Self-Regulatory  Organiiations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Relating  to  the  Clearing 
Fund  Formula 

April  28. 1994. 

Pttrsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").^  notice  is  hereby  given  that  on 
March  3. 1994.  the  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rules  change  as  described  in 
Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  primarily  by  NSCC. 


•  17  CFR  20O.3O-3(a}(12)(1993). 
«15U.S.C78s(b)(l)(1988). 
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The  Commission  is  publishing  this 
notice  to  solicit  comments  from 
interested  persons  on  the  proposed  rule 
change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  clarifies 
that  the  component  of  the  clearing  fund 
fwmula  applicable  to  usage  of  NSCC's 
mutual  fund  services  applies  to  all 
NSCC  members  that  use  such  services. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

|In  its  fding  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  chajige.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
hais  prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A..  Self-Regulatory  Organization 's 
Stbtement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
change 

The  proposed  rule  change  consists  of 
a  technical  amendment  to  the  clearing 
fu$d  formula  to  clearly  delineate  the 
clearing  fund  requirements  of  NSCC's 
regular  clearing  mernbers  ("clearing 
mtjmbers")  and  NCCC's  members  that 
only  use  the  mutual  fund  services 
("inutual  fund  services  members").  All 
NSCC  members  that  use  the  mutual 
fund  services  are  required  to  make 
clearing  fund  deposits  relating  to  their 
mutual  fund  sen,  ices  usage.  For  clearing 
metmbers,  this  requirement  is  in 
addition  to  their  normal  clearing  fund 
requirements.  Previously,  clearing 
meriibers"  clearing  fund  requirements 
for  usage  of  mutual  fund  services  was 
set  fcrth  in  NSCC  Procedure  XV.  A. 
I.(a||iii).  However,  in  the  recently 
approved  File  No.  SR-NSCC-93-11,2 
NSCC  moved  this  clearing  fund 
requirement  to  Procedure  XV,  A.I.(b). 
Becjause  section  A.I.(b)  is  entitled 
"Cliaaring  Fund  Formula  for  Mutual 
Fund  Services  Members,"  it  is  not  clear 
that  this  requirement  applies  to  both 
clearing  members  and  members  that 
only  use  the  mutual  fund  services 
members  even  though  the  mutual  fimd 
services  clearing  formula  refers  to 
'•Mf!mbers"  (i.e.,  clearing  members)  and 
even  though  NSCC  intended  that 


2  Securities  Exchange  .'ict  Release  No.  33525 
(lanuary  26.  1994),  59  FR  04959,  |File  No.  SR- 
NSCC-93-lll  (order  approving  a  proposed  rule 
change  relating  to  capital  and  clearing  fund 
requ  rements  for  users  of  mutual  fund  services). 


clearing  members  remain  subject  to  the 
mutual  fund  services  clearing  fund 
requirement.  Accordingly,  the  proposed 
rule  change  is  reinserting  into  section 
A.I.(a),  "Clearing  Fund  Formula  for 
Members,"  the  mutual  fund  services 
component  of  the  clearing  fund  formula 
for  the  purposes  of  clarity  and  is 
limiting  section  A.I.(b)  to  mutual  fund 
services  members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(i)oftheAct3and 
subparagraph  (e)(1)  of  Rule  19b-4 
thereunder  4  because  it  involves  an 
interpretation  of  an  existing  rule  of  the 
self-regulatory  organization.  At  any  time 
within  sixty  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  wTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  E.xchange 
Commission,  450  Fifth  Street,  NW., 
Wa.shington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  tlie 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 


available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-referenced  self- 
regulatory  organization. 

All  submissions  should  refer  to  File 
No.  SR-NSCC-94-02  and  should  be 
submitted  by  May  26, 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  94-10751  Filed  5-4-94;  8:45  ami 

BILUNG  CODE  8010-01-M 


[Release  No.  34-33973;  File  No.  SR-Phlx- 
93-64] 

Self  Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No.  4  to  the  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  the  Listing  and  Trading  of 
Options  on  the  Bid  Cap  Index 

April  28.  1994. 
I.  Introduction 

On  January  2. 1994,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  E.xchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder.2  a  proposed  rule  change  to 
provide  for  the  fisting  and  trading  of 
options  on  the  Phlx  Big  Cap  Index  ("Big 
Cap  Index"  or  "Index").  On  January  5. 
1994.  January"25. 1994.  Januar>-  28, 
1994.  and  April  7, 1994.  the  Exchange 


>  15  U.S.C  78s(b)(3)(A)(i)  (1988). 
«  17  CFR  240.19b-4(e)(l)  (1993). 


'  17  CFR  200.30-3(a)(12)  (1993). 
•  15  U.S.C.  78s(b)(l)  (1982). 
2  17  CFR  240.19b-4  (1993). 
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filed  .Amendment  Nos.  1.3  2,«  3.5  and  4.« 
respectively,  to  this  proposal. 

The  proposed  rule  change  and 
.■\mcndment  Nos.  1 ,  2.  and  3  thereto 
were  published  for  comment  in  the 
Federal  Register  on  February  10,  1994. ^ 
No  comments  were  received  on  the 
proposed  nile.  This  order  approves  the 
proposal  and  its  four  amendrr.ents. 


3  The  Ph!x  amended  the  proposal  to  change  the 
r.amn  of  the  index  from  "Nifty  Fifty  Index"  tc  'The 
B;g  Gip  Index."  See  Letter  from  M.che'.e  R. 
Weisbaum.  Associate  General  Counsel.  PhU.  To 
Brad  Ritter.  Office  of  Derivatives  Regulation. 
Division,  SEC.  dated  January  5,  199;  (■■.\:ncr.iiment 
No.  1"). 

•The  Phlx  amended  the  proposal: 

(1)  To  set  the  exercise  prices  at  five  point 
inte.'\als  instead  of  2V2  point  intervals;  and 

(2)  To  request  accelerated  approval  of  the 
proposed  rule  change.  See  Letter  froir.  Michele  R. 
VVeisbaum,  Associate  General  Counsel.  Phlx.  to 
Richard  Zack,  Branch  Chief,  Office  of  Derivative* 
Regulation,  Division.  SEC,  dated  January  25, 1994 
("Amendment  No.2"). 

'  The  Phlx  amended  the  proposal: 
(1)  To  reflect  the  aev/  ticker  s>-mbo!  as  a  result 
of  Amendment  No.  1: 

(2J  To  provide  that  the  index  vrill  be  updated 
during  the  trading  day  at  least  once  every  IS 
•econds.  rather  than  once  every  minute: 

(3)  To  specify  that  the  expiration  cycle  applicable 
to  options  on  the  Index  will  be  three  explralion 
months  from  the  March.  June.  September.  December 
cycle  plus  twro  additional  near-term  months:  and 

(4)  To  clarify  the  Exchange's  obligations  with 
respect  to  delisting  and  replacing  components  of 
the  Index.  See  Letter  from  Micheie  R.  VVeisbaum. 
Associate  General  Counsel,  Phlx.  to  Richard  Zack. 
Branch  Chief,  Office  of  Derivatives  Roguiation. 
Division,  SEC.  dated  January  27,  1994 
("Amendement  No.  3"). 

•  The  Phlx  amended  its  proposal: 

(1)  To  clarify  that  all  of  the  stocks  comprising  the 
Index  are  options  eligible  and  have  overlying 
exchange  traded  optit^  on  them, 

(2)  To  note  that,  if  at  or.y  time  less  than  90 
percent  of  the  component  stocks  in  the  Index,  by 
weight,  ore  eligible  for  exchange  options  trading,  or 
if  (he  number  of  stocks  in  the  Index  ever  increases 
to  more  than  60  or  decreases  to  less  than  40.  the 
Exchange  would  submit  a  fl;i.^g  to  the  Commission 
pursuant  to  Rule  19b-4  under  the  Act  prior  to 
opening  a.-y  new  series  of  op' Ions  or.  the  !ndrx  for 
trading: 

(3)  To  cl.'jrify  that  surveillance  procedure?* 
currently  used  to  monitor  tradi.ng  in  each  of  ;.-.e 
Excha.nge's  other  index  options  also  wiii  be  used  to 
monitor  trading  in  options  on  the  Index  Iwhich 
procedures  include  having  complete  access  to 
!r<i.ling  activity  in  the  underlying  securi'.iei!; 

(4)  To  clarify  that  the  Inierir.arket  Surveiiia.-.ce 
Group  Agreement,  dated  July  14,  1983.  as  ameriiied 
on  January  29.  1390,  will  be  applicable  '.u  tha 
trading  of  options  on  the  Index: 

(!il  To  confirm  that  the  Index  trad..^g  hours  will 
be  *  om  9:30  a.m.  to  4:10  p.m.:  and 

i6';  To  amend  Ihe  formula  with  which  '.he  curre.".t 
Index  value  will  be  calculated.  See  Letter  fro.-n 
Micheie  R.  Weisbaum,  Associate  Genera!  Counsel. 
Phlx.  to  Thomas  McManus,  Esq..  Division  of  Market 
Rrguidtion  ( 'Division"),  SEC,  dated  April  7.  1994 
(  ".A.-r.endmcnt  No.  4"). 

'  Securities  Exchange  Act  Release  No   33579 
(February  4.  1994),  59  FR  6320  (February  10.  1994). 


II.  Description  of  Proposal 

A.  Composition  of  the  Index 

The  Phlx  proposes  to  list  for  trading 
options  on  the  Big  Cap  Index,  a  stock 
index  to  be  calculated  and  niai.itained 
by  the  Phlx.  The  Index  will  be 
composed  of  50  of  the  largest  and  most 
widely-held  U.S.  common  stock  issues 
representing  a  variety  of  industries, 
including,  but  not  limited  to, 
technology,  manufacturing,  and  the 
service  industries.  49  of  which  are  listed 
on  the  New  York  Stock  Exchange 
("NYSE"),  and  one  of  which  is  listed  on 
the  Nasdaq  National  Market.  The  Phlx 
will  use  a  capitalization-weighted 
methodology  to  calculate  the  Index.s 

As  of  December  1.  1993.  the  market 
capitalizations  of  the  individual  stocks 
in  the  Index  ranged  bom  a  high  of  $81.8 
billion  to  a  low  of  $7.4  billion,  with  the 
mean  and  median  being  $25.6  billion 
and  $20.2  billion,  respectively.  The 
market  capitalization  of  all  the  stocks  in 
the  Index  was  $1.3  triUion.  The  total 
number  of  shares  outstanding  for  the 
stocks  in  the  Index  ranged  from  a  high 
of  2.3  billion  shares  to  a  low  of  1.03 
million  shares.  In  addition,  the  average 
daily  trading  volume  of  the  stocks  in  the 
Index,  for  the  period  between  June  1. 
1992  and  January  31.  1994,  ranged  from 
a  high  of  4.179,900  shares  per  day  to  a 
low  of  241.900  shares  per  day.  with  a 
mean  of  approximately  1.168.000 
shares.  For  the  same  period,  the  average 
monthly  trading  volume  of  the  stocks  in 
the  Index  ranged  from  a  high  of 
87.778.300  shares  per  month  to  a  low  of 
5.081,800  shares  per  month,  with  a 
mean  of  approximately  24.523,000 
shares.  Finally,  no  one  stock  comprised 
more  than  6.38  percent  of  the  Index's 
total  value  and  the  percentage  weighting 
of  the  five  largest  issues  in  the  Index 
accounted  for  27.62  percent  of  the 
Index's  value.  The  percentage  weighting 
of  the  lowest  weighted  stock  v\  as  0.58 
percent  of  the  Index  and  the  percentage 
weighting  of  the  five  smallest  issues  in 
the  Index  accounted  for  3.05  percent  of 
the  Index's  value. 

B.  Maintenance 

The  Index  will  be  maintained  by  the 
Phl.x.  The  Phlx  will  make  special 
adjustments  to  Lhe  securities  comprising 
the  Index  to  reflect  such  events  as  stock 
splits  or  reverse  splits,  spinoffs,  stock 
dividends,  reorganizations, 
recapitalizations,  and  similar  events, 
upon  their  occurrence.  In  accordance 
with  Phlx  Rule  1009 A,  if  any  change  in 
the  nature  of  any  stock  in  the  Index  that 


is  caused  by  delisting,  merger, 
acquisition,  or  otherwise,  occurs  which 
would  change  the  overall  market 
character  of  the  Index,  the  Exchange 
will  take  appropriate  steps  to  delete  this 
Index  component  stock  from  the  Index. 
Such  Index  component  stock  would  be 
replaced  by  another  Index  component 
stock  which  the  Exchange  in  its 
discretion  believes  would  be  compatible 
with  the  intended  market  character  of 
the  Index. 

If  at  any  time  less  than  90  percent  of 
the  component  stocks  in  the  Index,  by 
weight,  are  eligible  for  exchange  options 
trading,  or  if  the  number  of  stocks  in  the 
Index  ever  increases  to  more  than  60  or 
decreases  to  less  than  40.  the  Exchange 
would  submit  a  filing  to  the 
Commission  pursuant  to  Rule  19l>-4 
under  the  Act  prior  to  opening  any  new 
series  of  options  on  the  Index  for 
trading. 

C.  Calculation  of  the  Index 

The  Index  will  be  calculated  using  a 
capitalization-weighting  methodology. 
The  representation  of  each  secimty  in 
the  Index  will  be  proportional  to  the 
security's  last  sale  price  multiplied  by 
the  total  number  of  shares  outstanding, 
in  relation  to  the  total  market  value  of 
all  of  the  securities  in  the  Index.  The 
value  of  the  Index  was  set  to  equal  200 
on  March  31. 1994.  As  of  April  5. 1994. 
the  Index  value  was  193.12.  The 
formula  for  calculating  the  Index  value 
is  as  follows: 


Current  Index 
Value 


Total  Capitalization 
Divisor 


Where: 

Total  Capitalization  =  Sum  of  Market 
Values  (price  x  shares  outstanding) 
for  all  component  securities 
Divisor  =  The  number  which,  when 

divided  from  the  total  capitalization 
when  the  Index  was  initially 
calculated  (on  March  31. 1994). 
yielded  an  Index  value  of  200 
The  Index  divisor  will  be  adjusted  for 
changes  in  the  capitalization  of  any  of 
the  component  securities  resulting  from 
mergers,  acquisitions,  delistings, 
substitutions,  and  other  like  corporate 
events.  The  formula  for  adjusting  the 
divisor  is  as  follows: 


Divi.sor  = 


Total  Capilalizition 
(as  result  of  adjusttncnis) 

Index  Value 


■See  infra  Section  II.C,  entitled  "Calculation  cf 
the  Index,"  for  a  description  of  this  calculation 
method. 


Adjustments  in  the  value  of  the  Index 
which  are  necessitated  by  the  addition 
and/or  deletion  of  an  issue  from  the 
Index  are  made  by  adding  and/or 
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sv\  trarting  the  market  value  (pric;?  >: 
she  res  outstanding)  of  the  relevant 
is:.  I'JS.  - 

]  he  Index  value  will  be  updated 
dj  1  lamically  and  disseminated  at  leasl 
or  <  e  every  fifteen  seconds  during  the 
tn  ding  day.a  The  Phlx  has  retained 
Bi  I  ige  Data,  Inc.  to  compute  and  do  all 
nt  ( essar)'  maintenance  of  the  Index. 
Pi  Tsuant  to  Phlx  Rule  llOOA.  updated 
In: ex  values  will  be  disseminated  and 
di  iplayed  by  means  of  primary  market 
pr  ints  reported  by  the  Consolidated 
Tj  Ae  Association  and  over  the  facilities 
of  ilie  Options  Price  Reporting 
All  hority.  The  Index  value  also  will  be 
available  on  broker/dealer  interrogation 
dc  \  ices  to  subscribers  of  the  option 
in  ormation. 

Ihe  Index  value,  for  purposes  of 
se  1  ling  outstanding  Index  options 
CO  r  tracts  upon  expiration,  will  be 
ca  culated  based  upon  the  regular  way 
opening  sale  prices  for  each  of  the 
Infcx's  component  stocks  on  the  last 
tTJ  ding  day  prior  to  expiration.  Once  all 
of  t  le  component  stocks  have  opened, 
th  ;  value  of  the  Index  will  be 
detsrmined  and  that  value  will  be  used 
as  the  final  settlement  value  for  expiring 
Injsex  options  contracts.  If  any  of  the 
component  stocks  do  not  open  for 
trading  on  the  last  trading  day  before 
expiration,  then  the  last  reported  sale 
price  of  such  security  will  be  used  in 
anv  case  where  that  security  does  not 
trajde  on  that  day. 

DlContract  Specifications 

the  proposed  options  on  the  Index 
wiill  be  cash-settlod,  European -style 
options. 'o  Standard  options  trading 
hoiurs  (9:30  a.m.  to  4.10  p.m.  New  York 
time)  will  apply  to  the  contracts.  The 
Index  multiplier  will  be  100.  Strike 
prices  will  be  set  at  5.0  point  intervals 
in  terms  of  the  current  value  of  the 
Index." 

The  Exchange  will  trade  consecutive 
an  i  cycle  month  series  pursuant  to  Phlx 
Rule  ilOlA.  Specifically,  there  will  be 
thjee  expiration  months  from  the 
M;  tch,  June,  September.  December 
cy;le,  plus  two  additional  near-term 
m(  i^iths  so  that  the  three  nearest  term 
mdtiths  alwavs  will  be  available. 


oner 


cot  r» 


ca  .1 


of 

corjvjersat 
.\ss  3r 
Mc  ^d 
Api  i 


ur  I  ig 


0  thfi  exieni  that  a  component  stock  do«5  no! 
for  trading  on  a  particular  trading  day.  or 
tra<f  i^g  in  that  component  stock  is  hailed  during  tae 
of  a  particular  trading  d.iy.  'he  lest  rrpor»<'d 
)rice  of  .such  security  will  be  used  for  purposes 
culating  Ihe  current  Index  value.  Telephone 

ion  between  Michele  P..  VVei.sbaum. 
i,3te  General  Coun.sel,  Phlx.  and  Thoma.*  N. 
nus.  Division  of  Market  Regulation.  SEC.  on 
26.  1994. 

\  European-Style  option  can  be  exercised  only 
a  specified  period  before  the  option  expires. 
.  Additional  exercise  prices  will  be  added  in 
ccHdance  with  Phlx  Rule  1101  Alel. 


Index  optior.s  will  expire  on  the 
Saturday  following  the  third  Friday  of 
the  expiration  month.  Since  options  on 
the  Index  will  settle  based  upon  the 
opening  prices  of  the  component  stock.s 
on  the  last  trading  day  before  expiration 
(norm.ally  a  Friday),  the  la.st  trading  dav 
for  an  expiring  Index  option  series  will 
be  the  second  to  last  business  day  before 
expiration  (normally  a  Thursday). 

E.  Position  and  Exnrcise  Limits.  Margin 
Requirements,  and  Trading  Halts 

Position  limits  for  the  Index  options 
will  be  set  at  no  more  than  25.000 
contracts  on  the  same  side  of  the 
market,  provided  that  no  more  than 
15,000  of  such  contracts  are  in  series  in 
the  nearest  expiration  month. iz  Exercise 
limits  will  be  set  at  the  same  level  as 
position  limits."  Exchange  rules 
applicable  to  options  on  the  Big  Cap 
Index  will  be  identical  to  the  rules 
applicable  to  other  broad-based  index 
options  for  purposes  of  trading 
rotations,  halts,  and  suspensions.'*  and 
margin  treatment." 

F.  Surveillance 

The  Exchange  will  use  the  same 
surveillance  procedures  currently 
utilized  for  each  of  the  Exchange's  other 
index  options  to  monitor  trading  in  Big 
Cap  Index  options.  These  procedures 
include  complete  access  to  trading 
activity  in  the  underlying  securities. 
Further,  the  Intennaricet  Surveillance 
Group  ("iSG")  Agreement,  dated  July 
14,  1983,  as  amended  on  January  29, 
1990.  will  be  applicable  to  the  trading 
of  options  on  the  Index. '6 

III.  Commission  Findings  and 
Conclusions 

The  Commission  has  reviewed  the 
proposal  to  list  and  trade  options  on  the 
Big  Cap  Index.  As  discussed  belov,-,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  section  6(b)(5)  of  the 
Act  and  the  rules  and  regulations 


'■See  Phlx  Rule  1001.Ma)(i). 

"  See  Phbt  Rule  1002A. 

"SeePhLxRjle  1047.^. 

1^  See  PhU  Rules  722  end  lOOOA 

"•The  Exchange  is  a  member  of  the  ISG.  which 
was  formed  on  July  14. 1983,  among  other  things. 
to  coordinate  more  effectively  surveillance  and 
investigative  information  sharing  arrangements  in 
the  stock  and  options  markets.  See  Intermarket 
Surveillance  G.'oup  .^greemen!.  July  14.  1983.  Th"? 
most  recent  amendment  to  Ihe  ISG  Agreement, 
which  incorporates  the  original  agreement  and  all 
amendments  made  thereafter,  was  liigned  by  ISG 
members  on  J.inuary  29.  1990.  t>ee  Secsnd 
.^jTiendment  to  the  Intermarkel  Surveillance  Gro_p 
Agreement.  January  29.  1990.  The  Commission 
understands  that  the  ISB  Agreement,  as  amended, 
covers  investigations  and  inquiries  regarding 
trading  activity  in  options  on  the  Big  Cap  Index  a.''.d 
the  underlying  component  securities. 


thereunder  applicable  to  a  national 
securities  exchange.  In  particular,  the 
Index  is  broad-based,  the  proposed 
options  are  designed  to  reduce  the 
potential  for  manipulation,  and  the 
p.roposal  to  list  and  trade  options  on  the 
Big  Cap  Index  is  consistent  with  the 
Exchange's  obligation  to  promote 
investor  protection. 

The  Commission  finds  that  the 
trading  of  options  on  the  Index  will 
permit  investors  to  participate  in  the 
price  movements  of  the  50  securities  on 
w  hich  the  Index  is  based.  Further, 
trading  of  options  on  the  Index  will 
allow  investors  holding  positions  in 
some  or  all  of  the  securities  underlying 
the  Index  to  hedge  the  risks  associated 
with  their  portfolios.  Accordingly,  the 
Commission  believes  the  Big  Cap  Index 
options  will  provide  investors  with  an 
important  trading  and  hedging 
mechanism  that  should  reflect 
accurately  the  overall  movement  of  50 
of  the  largest  and  most  widely-held  US. 
common  stocks.  By  broadening  the 
hedging  and  investment  opportunities 
of  investors,  the  Commission  believes 
that  the  trading  of  Index  options  will 
serve  to  protect  investors,  promote  the 
public  interest,  and  contribute  to  the 
maintenance  of  fair  and  orderly 
markets.  17 

The  trading  of  options  on  the  Big  Cap 
Index,  however,  raises  several  concerns, 
namely  issues  related  to  index  design, 
customer  protection.  sur\eillance.  and 
market  impact.  The  Commission 
believes,  for  the  reasons  discussed 
below,  that  the  Exchange  has  addressed 
these  concerns  adequately. 

A.  Index  Design  and  Structure 

The  Commission  finds  that  the  Big 
Cap  Index  is  a  broad-based  index,  and 
thus  it  is  appropriate  to  permit 
Exchange  rules  applicable  to  the  trading 
of  broad-based  index  options  to  apply  to 
the  Index  options.  Specifically,  tlie 
Commission  believes  the  Index  is  broad- 
based  because  it  contains  50  actively- 
traded  stocks  representing  25  industr> 
groups,  and  thus  reflects  a  substantia! 
segment  of  the  U.S.  equities  market. 

The  Commission  also  finds  tliat  the 
large  capitalizations,  liquid  markets. 


"Pursuant  to  section  6fb}!5)  of  '.he  Act.  the 
Commission  must  predicate  approval  of  any  new 
option  or  warrant  proposal  u|>on  a  finding  that  Ihe 
introdur.tirn  of  such  new  derivative  instrument  is 
in  the  public  interest.  Such  a  finding  would  be 
difficult  for  a  derivative  instru.menl  that  served  n-j 
hedging  or  other  economic  function,  because  any 
benefits  Iha'  might  be  derived  by  market 
participants  likely  would  be  outweighed  by  (he 
potential  for  manipulation,  diminished  public 
confidence  in  ihe  integrity  of  the  markets,  and  c:her 
v<i!id  regulatory  concerns.  In  this  regard,  the  tradi.-.^ 
of  listed  options  on  Ihe  Big  Cap  Index  will  provide 
investors  with  a  hedging  vehicle  that  should  refle<:t 
the  overall  movemen*  of  the  50  component  stocks. 
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and  relative  weighings  of  the  Inde.x's 
component  stocks  significantly 
minimize  the  potential  for  manipulation 
of  the  Index.  First,  the  Index  represents 
and  consists  of  the  common  stock 
values  of  50  actively-traded  U.S. 
companies.  Second,  as  of  December  1, 
1993.  no  one  stock  comprised  more  than 
6.38  percent  of  the  Index's  total  value 
and  the  percentage  weighting  of  the  five 
largest  issues  in  the  Inde.<  accounted  for 
27.62  percent  of  tlic  Index's  value. 
Third,  the  overwhelming  majority  of  the 
stocks  that  comprise  the  Index  are 
actively-traded,  with  a  mean  average 
daily  trading  volume  and  average 
monthly  trading  volume  of 
approximately  1,168.000  and  24.523,000 
shares,  respectively.  Fourth,  as  of 
December  1.  1993.  the  market 
capitalizations  cif  the  stocks  in  the  Index 
vk;ere  substantia!,  ranging  from  a  high  of 
S81.8  billion  to  a  low  of  S7. 4  billion, 
with  the  mean  and  median  at  $25.6 
billion  and  $20.2  billion,  respecti%ely. 
Fifth,  the  Index  is  Cfjmprised  of  stocks 
representing  a  diverse  group  of 
industries,  the  most  heavily  represented 
by  Index  weight  including  technology, 
manufacturing,  and  telecommunications 
industries.  Sixth,  all  of  the  component 
securities  currently  are  eligible  for 
options  trading. 18  Finally,  the 
Commission  believes  that,  as  discussed 
below,  existing  mechanisms  to  monitor 
trading  activity  in  those  seciu-ities  will 
help  deter  as  well  as  detect  illegal 
trading  activity  involving  the  index 
option. 

B.  Customer  Protection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 
public  customers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as  options 
on  the  Big  Cap  Index,  can  commence  on 
a  national  securities  e.xchange.  The 
Commission  notes  that  the  trading  of 
standardized,  exchange-traded  options 
occurs  in  an  envirormit  nt  tliat  is 
designed  to  ensiue.  among  other  things, 
that: 

(1)  The  special  risks  of  options  are 
disclosed  to  public  customers; 


i»The  E.xchange's  option  listing  standards,  which 
e^e  unifonn  among  the  options  exchanges,  provide 
that  a  security  underlying  an  option  must,  among 
other  thing.s.  meet  the  following  requirements: 

(1)  The  public  float  must  be  at  lea.st  7,000.000 
shares; 

(2)  There  must  be  s  minimum  of  2.000 
stockholders: 

(c)  Trading  volume  must  have  been  at  least  2.4 
million  shares  over  the  preceding  twelve  months: 
and 

(4)  The  market  price  must  have  been  at  least 
$7.50  for  a  majority  of  the  business  days  during  the 
preceding  three  calendar  months.  S«e  Phlx  Rule 
1009,  Commentary  .01. 


(2)  Only  investors  capable  of 
evaluating  and  bearing  the  risks  of 
options  trading  are  engaged  in  such 
trading;  and 

(3)  Special  compliance  procedures  are 
applicable  to  options  accounts. 
Accordingly,  because  the  Index  options 
will  be  subject  to  the  same  regulatory 
regime  as  the  other  standardized  options 
currently  traded  on  the  Phlx,  the 
Commission  believes  that  adequate 
safeguards  are  in  place  to  ensure  the 
protection  of  investors  in  options  in  the 
Big  Cap  Index. 

C.  Surveillance 

The  Commission  generally  believes 
that  a  sur/eillance-sharing  agreement 
between  an  exchange  proposing  to  list  a 
stock  index  derivative  and  the 
exchanges  trading  the  stocks  underlying 
the  derivative  product  is  an  important 
measure  for  the  surveillance  of  the 
derivatives  and  underlying  securities 
markets.  Such  agreements  ensure  the 
availability  of  information  necessary  to 
detect  and  deter  potential 
manipulations  and  other  trading  abuses, 
thereby  making  the  stock  index  product 
less  readily  susceptible  to 
manipulation. >9  In  this  regard,  the 
NYSE  and  National  Association  of 
Securities  Dealers,  Inc.,  which  together 
serve  as  the  primary  markets  for  all  of 
the  Index  component  stocks,  are 
members  of  the  ISG,  which  provides  for 
the  exchange  of  all  necessary 
surveillance  information. ^o 

D.  Market  Impact 

The  Commission  believes  that  the 
listing  and  trading  on  the  Phlx  of 
options  on  the  Big  Cap  Index  will  not 
have  an  adverse  impact  on  the 
underlying  securities  markets. 21  First,  as 
described  above,  the  Index  is  broad- 
based  and  comprised  of  50  stocks  with 
no  one  stock  dominating  the  Index. 
Second,  as  noted  above,  the  stocks 
contained  in  the  Index  have  relatively 
large  capitalizations  and  are  relatively 
actively-traded.  Third,  the  25.000 
contract  position  and  e.xercise  limits, 
along  with  the  15,000  contract 
telescoping  requirement,  will  serve  to 
minimize  potential  manipulation  and 
market  impact  concerns.  Fourth,  the  risk 
to  investors  of  contra-party  performance 
will  be  minimized  because  the  Index 
options  will  be  issued  and  guaranteed 


'"See  Securities  Exchange  .^ct  Release  No.  31243 
(September  28.  1992),  57  FR  45849  (October  S. 
1992) 

2"  See  n.  16.  supra. 

'1  The  Commission  notes  that,  prior  to  listing  Big 
Cap  Index  options,  the  Exchange  will  be  re<)uired 
to  provide  written  representations  that  both  the 
Exchange  and  the  Options  Price  Reporting 
Authority  have  the  necessary  systems  capacity  to 
support  those  new  series  of  Big  Cap  options. 


by  The  Options  Clearing  Corporation 
just  like  any  other  standardized  option 
traded  in  the  United  States.  Fifth, 
existing  Phlx  stock  index  options  rules 
and  surveillance  procedures  will  apply 
to  options  on  the  Big  Cap  Index. 

Lastly,  the  Commission  believes  that 
settling  expiring  Index  options  based  on 
the  opening  prices  of  component 
securities  is  reasonable  and  consistent 
with  the  Act.  As  noted  in  other  contexts, 
valuing  expiring  index  options  for 
exercise  settlement  purposes  based  on 
the  opening  prices  rather  than  closing 
prices  may  help  reduce  any  adverse 
effects  on  the  securities  underlying 
options  on  the  Index. 22 

E.  Accelerated  Approval  of  Amendment 
No.  4 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  4  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  on  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  4 
helps  to  conform  the  proposal  to  the 
Phlx's  existing  rules  governing  index 
options,  clarifies  certain  characteristics 
of  the  proposal  that  were  omitted  in 
prior  filings,  and  amends  the  formula 
for  calculating  the  current  Index  value. 
All  of  these  changes  strengthen  the 
proposal  and,  accordingly,  the 
Commission  believes  it  is  consistent 
with  section  6(b)(5)  of  the  Act  to 
approve  Amendment  No.  4  on  an 
accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
4  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretan.-, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NVV..  Washington  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  N\V.. 
Washington,  DC.  Copies  of  such  filing 
also  will  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 


'2  See  Securities  Exchange  Act  Release  No.  3094  4 
(July  21.  1992).  57  FR  33376  (July  28,  1992). 
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above  and  should  be  submitted  by  May 
26, '994. 

It  is  therefore  ordered,  pursuant  to 
seoUon  19(b)(2)  of  the  Act.zs  that  the 
proposed  rule  change  (File  No.  SR- 
FhU-93-64),  as,  amended,  is  approved 
contingent  upon  the  Exchange's 
sul  4nission  to  the  Commission  of 
adequate  systems  capacity 
replresentati  ons.  24 

For  the  Commission,  by  the  Oivisicc  ot 
Market  Regulation,  pursuant  to  delegated 

authority.25 

Margaret  H.  McFarland. 

Deputy  Secretary. 

IFl^Doc.  94-10752  Filed  5-»-94;  8:45  amj 

eiLUNQ  CODE  eoio-oi-M 

Hnvestment  Company  Act  Rel.  No,  20255: 
611-4650] 

The  Scandinavia  Fund,  Inc.;  Notice  of 
Application 

April  28.  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  NoUce  of  AppUcation  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPUCANT:  The  Scandinavia  Fund.  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  Of  APPUCAT10N:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  September  21.  1990.  and  amended 
on  March  15.  1994  and  April  26.  1994. 
HEARING  OR  NOTIFICATJON  OP  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  apphcant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  23,  1994  and  should  be 
accompanied  by  proof  of  ser\ice  on 
apphcant.  in  the  form  of  an  affidavit  or, 
for  lawryers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  v-Titing  to  the  SEC's  Secretary 
ADDRESSES:  Secretary,  SEC  450  Fifth 
Street  N\V.,  Washington.  IX  20549. 
Applicant,  c/o  Allan  D.  Goodridge. 
Schnader.  Harrison.  Segal  &  Lewis.  330 
Madison  Avenue,  suite  1400.  New  York, 
New  York  10017. 


-'l5U.S.C78s(bK2)(1988) 

^■*$»e  a.2l.  supra. 

"  ir  CFR  200.3a-3(a)(12)  (19931 


FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Anderson.  Staff  Attorney,  at 
(202)  942-0573,  or  C.  David  Messman. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  diversified  closed- 
end  management  investment  company 
organized  as  a  Maryland  corporation. 
On  April  25, 1986.  applicant  filed  a 
notification  of  registration  pursuant  to 
section  8(a)  of  the  Act  and  a  registration 
statement  pursuant  to  the  Securities  Act 
of  1993.  The  registration  statement 
became  effective,  and  applicant's  initial 
public  offering  commenced,  on  June  17. 
1986. 

2.  On  July  29,  1988  and  October  1. 
1988.  apphcant's  board  of  directors 
approved  a  plan  of  liquidation  and 
dissolution  whereby  apphcant  would  be 
restructured  as  an  operating  company 
by  reincorporating  it  as  a  Cayman 
Islands  corporation  that  would  engage 
in  the  secured  lending  business. 
Preliminary  proxy  materials  soliciting 
shareholder  approval  of  the 
reorganization  were  filed  with  the  SEC 
on  August  2,  1988.  Amended  proxy 
materials  were  filed  on  or  about  October 
11,  1988.  A  pre-effective  amendment 
was  filed  on  or  about  November  23. 
1988.  Proxy  materials  were  mailed  to 
shareholders  on  or  about  December  8, 
1988.  The  reorganization  was  approved 
by  applicant's  shareholders  at  a  meeting 
held  on  February  3. 1989. 

3.  On  February  21. 1989.  applicant 
transferred  all  of  its  assets,  which 
consisted  of  cash,  to  a  Cayman  Islands 
corporation.  The  Scandinavia  Company, 
Inc.  (the  "Company"),  in  exchange  for 
all  of  the  outstanding  shares  of  the 
Company's  common  stock.  At  the  time 
of  the  exchange,  applicant  had 
outstanding  6.415,810  shares  of 
common  stock  with  a  net  asset  value  per 
share  of  S8.41.  AppUcant's  shareholders 
received  one  share  of  the  Company's 
common  stock  for  each  share  of  the 
apphcant's  common  stock. 

4.  In  coimection  with  the  hquidation 
and  dissolution  of  applicant,  expenses 
due  and  payable  before  the 
reorganization  were  paid  by  the 
applicant,  and  expenses  due  and 
payable  after  the  reorganization  were 
paid  by  the  Company.  Such  expenses 
were  as  follows:  Legal  fees — $447,397; 
accounting  fees — $39,700;  printing — 
$21,084;  mailing— $13,633;  proxy 


solicitation  fees — $10,500;  exchange 
agency  fees — $1,080;  and  proxy 
statement  filing  fee — S8.264;  for  a  total 
of  $541,658. 

5.  As  a  result  of  the  liquidation  and 
dissolution,  apphcant.  the  Company, 
the  apphcant's  former  director,  and 
applicant's  majority  shareholder  were 
named  as  parties  to  three  class  action 
lawsuits  filed  by  applicant's 
shareholders  in  the  United  Slates 
District  Court  for  the  Southern  District 
of  New  York.  The  lawsuits  alleged, 
among  other  things,  that  the  proxy- 
materials  mailed  to  shareholders  in 
December  1988  were  false  and 
misleading,  that  the  conversion  of 
applicant's  assets  to  cash  without 
shareholder  approval  violated  section 
13  of  the  Act,  and  that  the  Company 
violated  the  Act  by  adopting  a  stock 
option  plan  and  by  filing  periodic 
reports  with  the  SEC  as  an  operating 
company  rather  than  an  investment 
company. 

6.  On  May  20. 1991,  the  parties  signed 
an  agreement  settling  the  suits.  The 
settlement  was  approved  by  the  court  on 
July  30,  1991,  and  it  became  final  on 
August  30, 1991.  For  purposes  of  the 
settlement,  all  persons  who  owned 
shares  of  common  stock  of  the  applicant 
or  the  Company  (other  than  the 
defendants  and  their  affiliates  and  those 
persons  who  submitted  valid  and  timely 
requests  for  exclusion)  during  the 
period  February  1. 1988  through  June 
30,  1990  were  deemed  "Settlement 
Class  1."  All  persons  who  owned  stock 
of  the  Company  at  the  time  of  the  public 
announcement  of  the  settlement  were 
deemed  "Settlement  Class  2"  (the 
members  of  Settlement  Class  1  and 
Settlement  Class  2,  collectively  the 
"Class  Members"). 

7.  Under  the  terms  of  the  settlement. 
the  Company  paid  $.085  for  each  share 
of  applicant's  common  stock  that  the 
members  of  Settlement  Class  1  held  as 
of  February  1.  1988  and  sold  at  a  loss 
before  December  10,  1988.  The 
Company  also  paid  to  Class  Members 
who  held  shares  of  applicant's  common 
stock  as  of  February  1,  1988  and  sold 
such  shares  for  less  than  $6.00  per  share 
during  the  period  from  December  10, 
1988  to  September  26,  1989,  an  amount 
equal  to  $.25  per  share.  Pursuant  to  the 
foregoing,  the  Company  paid  claims 
aggregating  approximately  $32,500.  The 
Company  also  agreed  to  commence  an 
issuer  tender  offer  to  purchase  952.500 
shares  of  the  Company's  common  stock 
at  a  purchase  price  equal  to  the  market 
price  increased  by  a  premium  of  16%  of 
the  market  price,  but  in  no  event  more 
than  $5.25.  The  offer  was  commenced 
on  May  24.  1991  at  a  purchase  price  of 
$4.07,  and  was  consummated  on  July 
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22,  1991,  resulting  in  the  purchase  by 
the  Company  of  609,613  shares  of  its 
common  stock  at  an  aggregate  purchase 
price  of  $2,481,125.  The  Company  also 
paid  the  legal  fees  of  counsel  to  the 
plaintiffs  and  certain  expenses  of 
settlement  in  the  total  amount  of 
approximately  $280,000. 

8.  In  consideration  of  the  settlement, 
the  Class  Members  discharged  the 
defendants  of  any  claims  arising  from 
conduct  relating  to  the  management  or 
operations  of  applicant  or  the  Company, 
the  use  and  investment  of  their  assets, 
the  preparation  and  dissemination 
during  the  settlement  class  period  of 
false  or  misleading  proxy  materials  and 
annual  or  periodic  reports,  and  the 
failure  of  the  applicant  or  the  Company 
to  conduct  their  businesses  as 
investment  companies. 

9.  As  of  the  date  of  the  amended 
application,  applicant  had  no 
shareholders,  assets,  or  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
is  not  presently  engaged  in,  nor  does  it 
propose  to  engage  in,  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

10.  As  a  condition  to  the  application, 
applicants  expressly  agree  that  all  books 
and  records  required  to  be  kept 
pursuant  to  rule  31a-l  under  the  Act 
will  be  preserved  for  a  period  of  not  less 
than  six  years  after  the  date  of 
applicant's  liquidation. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  94-10753  Filed  5-4-94;  8:45  am) 

BILLING  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
within  30  days  of  this  publication  in  the 
Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 


Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadhne. 

COPIES:  Request  for  clearance  (S.F.  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer:  Cleo 
Verbillis,  Small  Business 
Administration,  409  3d  Street,  SW..  5th 
Floor,  Washington,  DC  20416, 
Telephone:  (202)  205-6629. 

OMB  Reviewer:  Gary  Waxman,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Title:  Requests  from  Borrower — 
Reports,  Records,  and  Financial 
Statements. 

Form  No.:  SBA  770. 

Frequency:  On  Occasion. 

Description  of  Respondents: 
Recipients  of  SBA  Loans. 

Annual  Response:  161,000. 

Annual  Burden:  281,750. 

Dated:  May  2.  1994. 
Cleo  Verbillis, 

Chief.  Administrative  Information  Branch. 
IFR  Doc.  94-10848  Filed  5-1-94;  8:45  ami 

BILLING  CODE  S02S-41-M 


[Declaration  of  Disaster  Loan  Area  «2715] 

Texas;  Declaration  of  Disaster  Loan 
Area 

Harris  County  and  the  contiguous 
counties  of  Brazoria,  Chambers,  Fort 
Bend,  Galveston,  Liberty.  Montgomery, 
and  Waller  constitute  a  disaster  area  as 
a  result  of  damages  caused  by  a  tornado 
which  occurred  on  April  15,  1994. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
June  30, 1994  and  for  economic  injury 
until  the  close  of  business  on  January 
30, 1995  at  the  address  listed  below: 
U.S.  Small  Business  Administration, 
Disaster  Area  3  Office,  4400  Amon 
Carter  Blvd.,  suite  102,  Ft.  Worth,  TX 
76155,  or  other  locally  announced 
locations. 

The  interest  rates  are: 

For  Physical  Damage 

Homeowners  With  Credit  Available 

Elsewhere— 7.125% 
Homeowners  Without  Credit  Available 

Elsewhere— 3.625% 
Businesses  With  Credit  Available 

Elsewhere— 7.125% 


Businesses  and  Non-Profit  Organizations 

Without  Credit  Available  Elsewhere — 

4000% 
Others  (Including  Non-Profit  Organizations) 

With  Credit  Available  Elsewhere — 

7.125% 

For  Economic  Injury 

Businesses  and  Small  Agricultural 

Cooperatives  Without  Credit  Available 
Elsewhere — 4.000% 

The  number  assigned  to  this  disaster 
for  physical  damage  is  271512  and  for 
economic  injury  the  numbers  825300 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  April  29,  1994. 
Erskine  B.  Bowles, 
Administrator 
[FR  Doc.  94-10839  Filed  5-4-94;  8:45  ami 

BILLING  CODE  802S-01-M 


[License  #06/06-0190] 

San  Antonio  Venture  Group,  Inc.; 
License  Surrender 

Notice  is  hereby  given  that  San 
Antonio  Venture  Group,  Inc.,  ("SAVG"), 
2300  West  Commerce,  San  Antonio, 
Texas  78207,  has  surrendered  its  license 
to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  ("the  Act").  SAVG  was 
licensed  by  the  Small  Business 
Administration  on  March  23,  1978. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on  April  25, 
1994,  and  accordingly,  all  rights, 
privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 
Dated:  April  29.  1994. 
Robert  D.  Stillman, 

Associate  Administrator  for  Investment. 
[FR  Doc.  94-10844  Filed  5-4-94;  8:45  am) 
BILLING  CODE  8025-01-M 


Minneapolis/St  Paul  District  Advisory 
Council;  Public  Meeting 

The  U.S.  Small  Business 
Administration  Minneapohs/St.  Paul 
District  Advisory  Council  will  hold  a 
public  meeting  at  12  noon  on 
Wednesday,  May  25,  1994,  at  the  Jax 
Cafe.  1928  University  Avenue  N.E., 
Minneapolis,  Minnesota  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 
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For  further  information,  write  or  call 
Mr.  Edward  A.  Daujn,  District  Director. 
U.S.  Small  Business  Administration, 
610-C  Butler  Square,  100  North  Sixth 
Street,  Minneapolis,  Minnesota  55403, 
(612)  370-2306. 

Dr.led:  April  26.  1994. 

Don*hy  A.  Overal, 

Act  ng  Assistant  Administrator.  Office  of 
Ad\  ivory  Councils. 

iFR  Doc.  94-10847  Filed  5-1-34:  8:45  am] 

Bill  ng  code  8025-01  M 


i  R  M 
hat 


[Liqanse  No.  08/08-0K3] 

CI  Capital  Group,  inc.;  Issuance  of  a 
Srna'i  Business  Investment  Company 
Lie  jnse 

C  :!  .N'ovt'ir.ber  P.  tOJ:!,  a  norjce  was 
■shed  in  the  Feder.d  Kogisler  (j8 
9509)  «;1atir.g  iho!  an  application 
~>ee.n  filed  by  CI  Q-.pi' jI  Gr-^up,  Inc.. 
Sdll  Lake  City,  IJtuh.  with  the  Small 
Bj'  moss  .^dmini.j'.ration  ("^BA) 
pui-^uont  to  §  107.102  of  the  Regulations 
gf,\ '  rnir.p,  small  business  uivi\slment 
cor  ;  Dani?s  (13  CFR  107.102  (1993))  for 
a  H  :  ;nse  to  opf;rate  as  a  small  business 
ir.v  i^tnient  company. 

Ill  erested  parties  were  givf-n  until 
dor.)  of  business  Doccmbpi-  9.  1G93  to 
sub  nit  their  comments  t()  SB  A.  No 
coniments  were  received. 

^  ©tice  is  hereby  given  that,  pursuant 
to  sqcticn  301(c)  of  the  Small  Business 
Inv*itment  Act  of  1958,  as  amended, 
iiiti  n  h.'.ving  consiilered  the  application 
anc  fell  other  pertinent  infar:iiation.  SBA 
issi.W  License  No.  08/08-0148  en  April 
15,  1994,  CI  Capital  Group  Croup.  Inc. 
to  c  ierate  as  a  small  business 
inv  Jktment  company. 

The  Licensee  has  initial  privpte 
capital  of  $4.5  million,  and  Mr.  Timothy 
Diajler  will  manage  the  fund.  Zions 
Fir;  t  National  Bank  owns  approximately 
89  >crcent  of  the  stock  of  llie  Licensee: 
the  remaining  stock  is  owned  by  Utah 
Technology  Equity  Foundation. 

(Catalog  of  Federal  Domestic  Assistance 
Prcji^am  No.  59.011,  Small  Business 
invi  $iment  Companies) 
Dbied:  April  20,  1994. 
Robert  D.  Stillman. 

Associate  Administrator  for  Investment. 
[FR  Doc.  94-10846  Filed  5-4-94:  8:45  am] 

BILLMG  CODE  802S-01-N 


[License  No.  03/03-0195] 
CIP  Capital,  LP. 

Notice  is  hereby  given  that  CIP 
Capital.  L.P.  (CIP).  20  Valley  Stream 
Parkway,  suite  265,  Malvern.  PA  19355. 
a  Federal  licensee  under  the  Small 


Business  Investment  Act  of  1958,  as 
amended  (the  Act),  in  connection  with 
the  proposed  financing  of  a  small 
concern  is  seeking  an  exemption  under 
section  312  of  the  Act  and  §  107.903 
Conflicts  of  interest  of  the  SBA  Rules 
and  Regulations  (the  Regulations) 
governing  Small  Business  Investment 
Companies  (13  CFR  107.903  (1993)).  An 
exemption  may  not  be  granted  by  SBA 
until  Notices  of  this  transaction  have 
been  published.  CiP  proposes  to  provide 
equity  financing  to  Bio-Fharm  Clinical 
Services.  Inc.  (Bio-Pharm),  512 
1  uwnship  Line  Road,  Blue  Bell, 
Pennsylvania,  10422.  The  financing  is 
one  of  iho  conditions  precedent  to  the 
f.o  isummatio:!  of  the  planned  m.cr{,sr  of 
Bio-Fbjjrrn  into  AfHuity  Biotech.  Inc. 
(Affnity),  34  Mt.  Plras'ar.t  Drive,  Aston, 
PA  10G41.  When  the  merger  hecoiros 
c't'ective  Affini'y's  name  -.yill  be 
cho.  n  jed  S  o  I B  .A  H .  In  c . 

The  ilnsncing  is  brought  within  the 
purview  of  §  107".903(b};i)  of  the 
RfguLrions  bocauje  Mr.  Wirston  J. 
ChiirchiH,  a  General  Partner  rl  CIP,  is  a 
dircrtc-  of  Affinity  and  ovvns  more  ihsn 
10  %  of  the  total  shares  of  Aff.nity.  The 
pnpostd  financing  will  provide 
expansion  capital  for  IBAH. 

Notice  is  further  given  that  any  person 
may.  not  later  than  15  d.3ys  from  the 
date  of  the  publication  of  the  Notice, 
submit  wiiiten  comments  on  tlie 
transaction  to  the  Associate 
.Administrator  for  Investment.  U.S. 
Small  Business  Administration.  403 
Third  Street.  SW..  Washington,  DC 
20410. 

A  copy  of  this  Notice  shall  be 
published,  in  accordance  with 
§  107.903(e)  of  the  Regulations,  in  a 
nr'A'spaper  of  general  circulation  in 
Philadelphia,  PA. 

(Catalog  of  Federal  Domestic  AssistnncH 
Program  No  59  Oil.  Small  Business 
Ir.vt's:ment  Companies) 
Datod:  April  21.  1994. 
Robert  D.  Stillman, 

A.'^^ociute  A.  Jministrator  for  Investment 
!FR  Doc.  94-10845  Filed  5-4-94:  8:45  ami 

BILLING  CODE  8025-01 -M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[CGD  94-038] 

Application  for  Recertiflcatlon  of 
Prince  William  Sound  Regional 
Citizens'  Advisory  Council 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  availability;  request 

for  comments. 


SUMMARY:  The  Coast  Guard  announces 
the  availability  of  the  application  for 
recertification  of  the  Prince  William 
Sound  Regional  Citizens'  Advisory 
Council  (PWSRCAC)  for  the  period  from 
July  1,  1994  through  June  30,  1995.  The 
Coast  Guard  seeks  comments  on  the 
application  from  interested  groups.  The 
Coast  Guard  will  be  publish  a  later 
notice  in  the  Federal  Register  to  notify 
the  public  of  its  decision  regarding  the 
lecertification  request. 
DATES:  Comments  must  be  received  on 
or  bofu.'-e  June  20,  1994. 
AODRESSES:  ComniBiits  may  be  mailed  to 
the  E.vec.tive  Sei-.retarv.  Marins  Siifety 
Council  .:G-LRA/3406J  (CGD  91-C38)1 
U.S.  Coast  Guard  llo.^.dquarters,  2100 
.Second  Street,  SW..  Washington.  DC 
2C5S3-G001,  cr  m.  y  le  delivered  to 
room  ri405  at  the  same  address  betw«.  en 
r.  am.  nnd  3  p  m..  .Monday  thrr^n^h 
rnd.?.y,  except  fed-nal  holidavs.  Tne 
telpphone  number  is  (202)  267-1477. 
Coir-jdents  will  be  available  for 
inspection  or  copyinc  at  room  34L6, 
U  S.  Co;>s:  Gu.anl  Headquarter.5  beiwren 
the  hours  of  C  a.m.  to  3  p.m.,  Monday 
through  Fridr.y,  e>:cepl  Federal  holidays. 
Phase  submit  two  copies  of  all 
comments  and  attachments  in  an 
unbound  form^^t.  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
e!t;ctronic  filing.  Persons  wanting 
acknowledgement  of  rc-ceipt  of 
coinnionts  should  enclose  stamped,  self- 
addressed  postcards  or  envelops. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Janice  Jackson.  Marine 
Em  ironmental  Protection  Division, 
(202)  207-0500. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Oil  Terminal  ajid  Oi!  Tpnker 
Environmental  Oversight  and 
Monitoring  Act  of  1990  (33  U.S.C.  27^2) 
(the  Act),  the  Coast  Guard  may  certify, 
on  an  annual  basis,  an  alternative 
voluntary  advisory  group  (advisor}' 
group)  in  lieu  of  Regional  Citizens' 
Advisory  councils  for  Cook  Inlet  and 
Prince  William  Sound,  Alaska.  The 
Coast  Guard  published  guide  'ineri  on 
December  31.  1992,  to  assist  groups 
seeking  recertification  under  the  Act  (57 
FR  62600).  The  Coast  Guard  issued  a 
pohcy  statement  on  July  7, 1993  (58  FR 
36505),  to  certify  the  factors  that  the 
Coast  Guard  would  be  considering  in 
making  its  determination  as  to  whether 
advisory  groups  should  be  certified  in 
accordance  with  the  Act;  and  the 
procedures  which  the  Coast  Guard 
would  follow  in  meeting  its  certification 
responsibilities  under  the  Act. 

The  Coast  Guard  has  received  an 
application  for  recertification  of 
PWSRCAC,  the  currently  certified 
advisory  group  for  the  Prince  William 
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Soand  re^io.n.  In  accordance  with  the 
review  and  certification  process 
contained  in  the  poHcy  statement,  the 
Coast  Guard  now  sohcits  comments 
from  interested  groups  including  oil 
tcrrninal  facility  owners  and  operators, 
owners  and  operators  of  crude  oil 
tankers  calling  at  the  terminal  facilities, 
and  fishing,  aquacultural,  recreational 
and  environmental  citizens  groups, 
concerning  the  recertification 
application  of  PWSRCAC.  At  the 
conclusion  of  the  comment  period,  the 
Coast  Guard  will  review  all  appUcation 
materials  and  comments  received  and 
will  take  one  of  the  following  actions: 

(a)  Recertify  the  advisory  groups 
under  33  U.S.C.  2732(o). 

(b)  Issue  a  conditional  recertification 
for  a  period  of  90  days,  with  a  statement 
of  any  discrepancies  which  must  be 
corrected  to  qualify  for  recertification 
for  the  remainder  of  the  year. 

(c)  Deny  recertification  of  the  advisory 
group  if  the  Coast  Guard  finds  that  the 
group  is  not  broadly  representative  of 
the  interests  and  communities  in  the 
area  or  is  not  adequately  fostering  the 
goals  and  purposes  of  the  Act. 

The  Coast  Guard  will  notify 
PWSRCAC  by  letter  of  the  action  taken 
on  its  application.  A  notice  will  he 
published  in  the  Federal  Register  to 
advise  the  public  of  the  Coast  Guard's 
determination. 

Dated:  April  29.  1994. 
A.E.  Henn, 

Rear  Admiral.  U.S.  Coast  Guard,  Chief.  Office 

of  Marine  Safety,  Security  and  Environmental 

Protection. 

[FR  Doc.  94-10854  Filed  5-t-94;  B:45  am] 

BiLLING  CODE  4910-14-M 


Federal  Highway  Administration 

Environmenta!  Impact  Statement: 
Allegan  and  Ottawa  Ccunties,  Ml 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  alternative  alignments  for  a 
bypass  of  US-31  from  Holland  in 
Allegan  County  to  Grand  Haven  in 
Ottawa  County. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  R.  Stoner,  Program  Operations 
Engineer.  Federal  Highway 
Administration,  315  W.  Allegan  Street, 
room  211,  Lansing  Michigan  48933, 
Telephone:  (517)  377-1880  or  Mr. 
Michael  O'Malley,  Environmental 
Coordinator,  Bureau  of  Transportation 
Planning,  Michigan  Department  of 


Transportation,  P.O.  Box  30050. 
Lansing,  Michigan  48909,  Telephone: 
(517) 373-2634. 

SUPPLEMENTARY  INFORMATKDN:  The 
FHWA,  in  cooperation  with  the 
Michigan  Department  of  Transportation, 
(MDO T),  is  preparing  an  Environmental 
Impact  Statement  (EIS)  for  alternative 
alignments  for  a  bypass  of  US-31  from 
1-196  north  of  Holland  in  Allegan 
County  to  1-96  north  of  Grand  Haven  in 
Ottawa  County.  The  proposed  project  is 
approximately  40  kilometers  (25  miles) 
in  length  and  is  needed  to  alleviate  the 
traffic  congestion  across  the  Grand  River 
crossing  in  Grand  Haven  and  to  address 
operational  deficiencies  on  US-31  in 
Ottawa  County  as  a  result  of  increased 
population  and  commercial 
development.  It  is  also  intended  to 
improve  service  in  this  developing  area 
in  northern  Allegan  and  Southern 
Ottawa  Ccunties.  Alternatives  under 
consideration  include:  (1)  Taking  no 
action  to  improve  this  section  of  US-31 
other  than  routine  maintenance;  (2) 
mass  transit;  (3)  reconstruction  of 
existing  US-31  within  the  existing  right- 
of-way;  (4)  controlled  access  boulevard 
on  existing  US-31.  within  the  existing 
right-of-way;  (4)  controlled  access 
boulevard  on  existing  US-31  alignment; 
(5)  construction  of  a  second  bridge  for 
local  access  across  the  Grand  River  in 
Grand  Haven;  and  (6)  bypass  alternative 
east  of  existing  US— 31.  Scoping  of  this 
project  began  in  1990  and  included: 
meetings  vsrith  local  jurisdictions  and 
representatives  from  the  Townships, 
cities,  counties  and  the  US-31  Advisory 
Committee.  Letters  and  a  scoping 
document  describing  the  proposed 
action  and  soliciting  comments  will  be 
sent  to  appropriate  federal.  State,  and 
local  agencies,  and  to  private 
organizations  and  citizens  who  have 
previously  expressed  or  are  known  to 
have  interests  in  this  proposal. 
Although  no  agency  scoping  meeting  is 
planned  at  this  time,  a  pre-study 
meeting  will  be  held  in  the  near  future 
to  provide  the  public  an  opnortunity  to 
discuss  the  proposed  action.  A  public 
hearing  will  also  be  held.  Public  notice 
will  be  given  of  the  time  and  place  of 
the  hearing.  The  Draft  Environmental 
Impact  Statement  (EIS)  is  scheduled  for 
completion  in  September,  1996,  and 
will  be  made  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearing.  The  U.S.  Environmental 
Protection  Agency,  U.S.  Fish  and 
Wildlife  Service,  and  the  Michigan 
Department  of  Natural  Resources  are 
requested  to  be  cooperating  agencies  on 
this  project. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 


addressed  and  all  significant  issues 
identified,  comments,  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
i;Tiplementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  April  19.  1994. 
A.  George  Osteiuen, 

Division  Administrator,  Lansing,  Michigan. 
IFR  Doc.  94-10823  Filed  5-4-94;  8:45  am) 

BILLING  CODE  49i;^22-M 


Environmental  Impact  Statement: 
Marlon  and  Ralls  Counties,  Missouri 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  project  in 
Marion  and  Ralls  Counties  in  Missouri. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Donald  Neumann.  Federal  Highway 
Administration,  P.O.  Box  1787,  Jefferson 
City,  Missouri  65102.  Telephone 
Number  314-636-7104;  or  Mr.  Bob 
Sfreddo,  Design  Engineer,  Missouri 
Highway  and  Transportation 
Department,  P.O.  270,  Jefferson  City, 
Missouri  65102,  Telephone  Number 
314-751-2876. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Missouri  Highway  and  Transportation 
Department  (MHTD),  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  relocate  U.S.  Route  61 
in  Marion  County.  MHTD  has 
determined  that  the  relocation  of  U.S. 
Route  61  would  accomplish  several 
goals:  (1)  Provide  a  dual-lane  bj'pass 
around  the  city  of  Hannibal,  (2)  improve 
safety  and  capacity  for  through-traffic 
on  U.S.  Route  61  and  reduce  local  traffic 
congestion,  and  (3)  promote  economic 
development  and  planned  growrth  in 
Marion  and  Ralls  Counties. 

1.  The  proposed  highway  project 
begins  in  the  vicinity  of  the  intersection 
of  U.S.  Route  24  and  U.S.  Route  61  and 
runs  generally  southeasterly  for  about 
11  miles  where  it  rejoins  existing  U.S. 
Route  61  just  south  of  Slate  Route  M. 
The  proposed  facility  would  provide  a 
four-lane,  limited-access  roadway  with 
interchanges  at  major  arterial 
crossroads. 
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2.  Alternates  under  consideration 
ii  elude  "build"  alternatives  and  "no 
qjiild"  alternative. 

3.  To  date,  preliminary  information 
H^s  been  issued  to  local  officials  and 
other  interested  parties.  The  scoping 
process  will  be  initiated  with  Federal, 
State,  and  local  agencies.  Public 
hearings  will  be  held.  To  ensure  that  the 
full  range  of  issues  related  to  the 
proposed  action  are  addressed  and  all 
significant  issues  are  identified, 
comments  and  suggestions  are  invited 
from  all  interested  parties.  Any 
comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHVVA  or  MHTD  at  the 
addresses  provided  above. 

Issued  on  April  22,  1994. 
Donald  Neumann, 

Program  Review  Engineer.  Jefferson  City. 
[FR  Doc.  94-10824  Filed  5-4-94;  8:45  ami 
BIUJNQ  CODE  4810-22-M 


Maritime  Administration 
[Docltet  S-905] 

Gulfcoast  Transit  Company;  Notice  of 
Application  for  Temporary  Written 
Consent  Pursuant  to  Section  506  of  the 
Merchant  Marine  Act,  1936,  as 
Amended,  for  the  Transfer  of  the 
JANiS  GUZZLE  to  the  Domestic 
Coastwise  Trade 

'  Notice  is  hereby  given  that  Gulfcoast 
Transit  Company  (Gulfcoast),  a  U.S. 
company,  by  letter  of  April  15.  1994, 
requested  temporary  written  consent 
pursuant  to  section  506  of  the  Merchant 
Marine  Act,  1936,  as  amended  (Act),  for 
transfer  of  the  construction-differential 
subsidy  (CDS)  built  tug,  M/V  JANIS 
GUZZLE,  to  the  domestic  coastwise 
trade  for  not  more  than  six  months  in 
the  aggregate  during  the  year  1994. 

Gulfcoast  is  the  owner  and  operator  of 
the  ARTUBAR  integrated  tugA)arge 
combination  JANIS  GUZZLE/MARIE 
FLOOD.  The  M/V  JANIS  GUZZLE  was 
constructed  in  1979  pursuant  to  a  CDS 
agreement.  Contract  MA/MSB-373, 
dote<^ September  23,  1976.  The  barge 
MARIE  FLOOD  (Official  Number 
545015)  was  constructed  in  1972  in 
Orange,  Texas,  as  a  coastwise  qualified 
vessel.  Gulfcoast  placed  the  JANIS 
GUZZLE/MARIE  FLOOD  into  service  in 
1990.  Both  vessels  have  Certificates  of 
Documentation  issued  by  the  Coast 
Guard  with  coastwise  endorsements. 

In  support  of  its  request,  Gulfcoast 
advises  that  it  provides  coastwise 
transportation  for  its  affiliate  company, 
Tampa  Electric  Company,  under  a  long 
term  contract  for  the  movement  of  coal 
from  the  New  Orleans,  Louisiana  area  to 


Tampa,  Florida.  (The  coal  is  utilized  by 
Tampa  Electric  Company  in  its  power 
generation  facilities.)  In  addition, 
Gulfcoast's  transportation  service  for  its 
affiliate  company  is  provided 
throughout  the  year,  utilizing  several 
coastwise  qualified  tugs,  barges  and  tug/ 
barge  units  owned  by  Gulfcoast. 

Any  person,  firm,  or  corporation 
having  any  interest  in  the  application 
for  section  506  consent  and  desiring  to 
submit  comments  concerning 
Gulfcoast's  request  must  by  5  p.m.  on 
May  18, 1994,  file  written  comments  in 
triplicate,  to  the  Secretary,  Maritime 
Administration,  room  7300,  Nassif 
Building.  400  Seventh  Street  SW.. 
Washington.  DC  20590.  The  Maritime 
Administration,  as  a  matter  of 
discretion,  will  consider  any  comments 
submitted  and  take  such  action  as  may 
be  deemed  appropriate. 

Dated:  April  29, 1994. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.800  Construction-Differential 
Subsidies  (CDSS)) 

By  Order  of  the  Maritime  Administrator. 
Joel  C  Richard. 

Assistant  Secretary,  Maritime  Administration. 
[FR  Doc.  94-10738  Filed  5-4-94;  8:45  am) 

BILUNG  CODE  491fr-ei-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NCI  3257] 

Motorcycle  Helmets  Manufactured  by 
Frenchy's  Worldwide  Helmets;  Public 
Proceeding  Scheduled 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  NHTSA  will  hold  a  pubhc 
meeting  on  June  1,  1994  regarding  an 
initial  determination  that  certain 
motorcycle  helmets  manufactured  by 
Frenchy's  Worldwide  Helmets  fail  to 
comply  uath  Federal  Motor  Vehicle 
Safety  Standard  No.  218. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Lee,  Office  of  Vehicle  Safety 
Compliance,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590;  202- 
366-5299. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  152(a)  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act  of  1966, 
as  amended,  15  U.S.C.  1412(a), 
NHTSA 's  Associate  Administrator  for 
Enforcement  has  made  an  initial 
determination  that  certain  motorcycle 
helmets  manufactured  by  Frenchy's 
Worldwide  Helmets,  (Frenchy's),  do  not 
comply  vkith  the  requirements  of 


Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  218,  "Motorcycle 
Hehnets."  49  CFR  571.218.  Compliance 
tests  performed  for  NHTSA  indicate  that 
Frenchy's  model  "B-13"  helmets  do  not 
meet  the  impact  attenuation, 
penetration,  and  retention  system 
requirements  of  FMVSS  No.  218  and 
therefore  would  not  provide  adequate 
protection  to  users  in  the  event  of  a 
crash.  In  addition,  the  "8-13"  helmets 
fail  to  comply  with  the  labeUing 
requirements  of  the  Standard. 

A  pubhc  proceeding  will  be  held  at  10 
a.m.,  on  June  1. 1994  in  room  2230. 
Department  of  Transportation  Building. 
400  Seventh  Street.  SW..  Washington. 
DC.  at  which  time  the  manufacturer  will 
be  afforded  an  opportunity  to  present 
data,  views,  and  arguments  to  estabUsh 
that  the  helmets  covered  by  this  initial 
determination  comply  with  FMVSS  No. 
218. 

Interested  persons  are  invited  to 
participate  through  written  or  oral 
presentations.  Persons  wishing  to  make 
oral  presentations  are  requested  to 
notify  Ms.  Elaine  Beale.  Office  of 
Vehicle  Safety  Compliance.  National 
Highway  Traffic  Safety  Administration, 
room  6111.  400  Seventh  Street,  SW.. 
Washington,  DC  20590,  202-366-2832, 
before  the  close  of  business  on  May  25, 
1994.  Written  comments  must  be 
submitted  to  the  same  address  on  or 
before  May  27,  1994. 

The  agency's  investigative  file  in  this 
matter  is  available  for  public  inspection 
during  working  hours  (9:30  a.m.  to  4 
p.m.)  in  its  Technical  Reference  Library, 
room  5108.  400  Seventh  Street  SW.. 
Washington,  DC  20590. 

Authority:  15  U.S.C.  §  1412;  delegation  of 
authority  at  49  CFR  1.50(a)  and  49  CFR  501.8. 

Issued  on;  April  28.  1994. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
[FR  Doc.  94-10760  Filed  5-4-94;  8:45  am) 

BILLING  CODE  491fr-6»-M 


[Docket  No.  93-79;  Notice  2] 

Fisher-Price,  Inc.;  Denial  of  Petition  for 
Determination  of  Inconsequential 
Noncompliance 

Fisher-Price,  Inc.  (Fisher-Price)  of  East 
Aurora,  New  York,  determined  that 
some  of  its  child  safety  seats  failed  to 
comply  with  the  flammability 
requirements  of  49  CFR  571.213,  "Child 
Restraint  Systems,"  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
213,  and  filed  an  appropriate  report 
pursuant  to  49  CFR  Part  573.  Fisher- 
Price  also  petitioned  to  be  exempted 
from  the  notification  and  remedy 
requirements  of  the  National  Traffic  and 
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Motor  Vehicle  Safety  Act  (15  U  S.C. 
1381  et  seq.)  on  the  basis  that  the 
noncompliance  was  inconsequential  as 
it  related  to  motor  vehicle  safuty. 

Notice  of  receipt  of  the  petition  was 
published  on  November  9,  1993,  and  an 
opportunity  afforded  for  comment  (58 
FR  59511).  This  notice  di-nips  the 
petition. 

Paragraph  S5.7  of  FMVSSNo.  213 
states  that  "[elach  material  used  in  a 
child  restraint  system  shall  confonn  to 
the  requirements  of  S4  of  FMVSS  No. 
302  (571.302)."  Paragraph  S4.3(a)  of 
FTvn'SS  No.  302  states  that  "(wjhen 
tested  in  arcordcince  with  S5,  material 
described  in  S4.1  and  S4.2  shall  not 
bum.  nor  transmit  a  flame  front  across 
its  surface,  at  a  rate  of  more  than  4 
inches  per  minute." 

During  the  period  of  January  1983 
through  the  present,  Fisher-Pnce 
produced  approximately  3.3  million 
child  restraint  seats  with  shoulder  belt 
webbing  that  might  not  comply  with  the 
flamraability  requirements  of  FMVSS 
No.  213. 

The  Fisher-Price  webbing  restraint 
system  is  manufactured  in  three  phases. 
First,  raw  webbing  is  manufactured  by 
AlliedSignal  in  Knoxville,  Tennessee. 
Second,  the  raw  webbing  is  sent  to 
another  AlliedSignal  plant  located  in 
Mexico,  which  cuts  the  webbing  to 
length  and  attaches  the  buckles.  Finally, 
the  webbing/buckle  assemblies  are  sent 
to  Jones  and  Vining,  Inc..  in  Lewiston. 
Maine,  which  attaches  them  to  the  'T- 
Shield,"  a  soft,  molded  polyurcthane 
cushion.  A  foam  molding  process  is 
used  to  attach  the  T-Shield  to  the 
webbing. 

NHTSA  took  two  samples  of  the 
harness  webbing  from  a  Fisher-Price 
child  safety  seat  and  had  them  tested  by 
the  Detroit  Testing  Laboratory.  The  two 
samples  of  webbing  burned  at  rates  of 
4.4  and  4.7  inches  per  minute,  thus 
failing  the  test  specified  in  FMVSS  No. 
213.  (NHTSA  notes  that  there  was  an 
additional  failure  on  rctest  of  4.9  inches. 
These  tests  formed  the  basis  of  agf  ncy 
investigation  NCI  3270).  When  the 
agency  informed  Fisher-Price  of  the  test 
failures,  Fisher-Price  conducted  further 
tests  on  the  webbing,  both  in  its  raw 
state  and  in  its  molded  state. 
AlliedSignal  conducted  FMVSS  No.  302 
compliance  tests  for  Fisher-Price  on 
webbing  which  had  gone  through  the 
molding  process  at  Jones  and  Vining 
(hereinafter  "molded  webbing").  On 
April  12.  1993  and  May  10,  1993,  eleven 
samples  which  were  tested  either  self- 
extinguished  or  had  bum  rates  from 
1.84  to  2.91  inches  per  minute,  thus 
complying  with  the  standard.  On 
August  19, 1993,  AlliedSignal  tested 
seven  raw  webbing  samples,  all  of 


which  either  did  not  ignite  or  self 
extinguished,  resulting  in  a  bum  rate  of 
zero,  and  twelve  molded  webbing 
samples,  yielding  bum  rates  of  2.0  to  5.8 
inches  per  minute.  (NHTSA  notes  a 
slight  inaccuracy  in  the  petition.  Data 
supplied  during  the  courso  of  the 
investigation  indicate  that  the  lowest 
burn  rata  rounded  to  the  nearest  tenth 
wis  3.0  inches,  rather  than  2.C). 

Fisher-Price  supported  its  petition  for 
inconsequential  noncompliance  with 
the  following  rationale,  as  well  as 
webbing  test  photographs,  test  data,  a 
videotape  of  the  tests,  and  the 
professional  resumes  of  Iwo  fire  experts 
which  are  available  for  review  in  the 
NKTSA  docket.  In  addition.  Fisher- 
Price  met  with  NHTSA  officials  to 
rocmphasizs  some  of  the  points  that  it 
presented  in  its  petition.  A  record  of 
this  meeting  is  contained  in  the  NHTSA 
df)ckot. 

Fisher-Price  commissioned  two  fire 
experts,  James  H.  Shanley.  Jr..  P.E.,  a 
licensed  fire  protection  engineer,  and 
Patrick  M.  Kennedy,  an  experienced  fire 
investigator,  to  conduct  a  study  to  assess 
the  impact  on  motor  vehicle  safety  of 
the  noncompliance.  The  study  consisted 
of  conducting  tests  to  compare  the 
webbing  with  typical  children's 
clothing,  to  compare  the  webbing  with 
other  interior  elements  of  a  typical 
motor  vehicle,  to  search  available 
literature  and  databases  for  instances 
where  the  webbing  in  a  child  safety  seat 
contributed  to  a  fire,  and  to  determine 
whether  the  noncompliance  would  have 
an  impact  on  an  individual's  ability  to 
evacuate  a  burning  motor  vehicle. 

Among  the  tests  which  compared  the 
bum  rates  and  ignition  temperatures  of 
typical  children's  clothing  to  that  of  the 
noncomplianl  webbing,  the  first  test. 
American  Society  for  Testing  and 
Materials  (ASTM)  D1929,  "Standard 
Test  Method  for  Ignition  Properties  of 
Plastics,"  was  to  determine  ignition 
temperatures.  The  ignition  temperature 
of  the  molded  webbing  was  796° 
Fahrenheit  (F),  ignition  temperature  of  a 
100  percent  cotton  "T"  shirt  was  571  °F, 
and  ignition  temperature  of  50  percent 
cotton/50  percent  polyester  sweatpants 
was  676''F.  The  study  concluded  that 
the  m.olded  webbing  is  "manifestly 
more  resistant  to  ignition  than  typical 
children's  clothing." 

The  second  test.  16  CFR  1610  or 
ASTM  D1230.  "Standard  Test  Method 
for  the  Flammability  of  Apparel 
Textiles,"  was  to  determine  the  relative 
flammability  of  each  of  the  three  above- 
mentioned  materials.  This  test 
determines  the  time  it  takes  the  sample 
to  bum  a  distance  of  five  inches  while 
suspended  at  a  45°  angle.  In  this  test, 
the  molded  webbing  took  13.51  times 


longer  to  bum  than  is  allowed  by  the 
standard.  Further,  the  "T"  shirt  and  thr> 
sweatpants  bumod  at  rates  that  were 
lliree  and  2.2  times  faster,  respectively, 
than  the  molded  webbing. 

The  third  tost.  ASTM  3659.  "Standard 
Test  Method  for  Flammability  of 
Apparrl  Fabrics  by  Semi-Rc.iraint 
Method,"  measures  the  burn  rates  in  a 
vertical  configuration.  The  average 
vertical  bum  rates  of  the  materials  w/erv, 
as  follows:  molded  webbing — 6.36 
inchf-.s  per  minute:  sweatpants — 19.79 
inches  per  minute;  and  "T"  shirt — 39.41 
inches  per  minute.  From  these  results, 
the  study  concluded  that  the  molded 
webbing  is  significantly  less  flammahl« 
than  typical  children's  clothing. 

Finally,  a  series  of  tests  were 
Lonductetl  to  determine  the  relative  ease 
or  difficulty  of  igniting  each  of  the  thre<« 
materials  using  ignition  sources  most 
typically  expected  to  be  found  in  a 
motor  vehicle:  A  lit  cigarette;  a  paper 
match  and  a  butane  lighter.  None  of  the 
materials  ignited  using  a  smoldering 
cigarette  placed  on  top  of  the 
horizontally  suspended  material 
sample.  The  "T"  shirt  ignited  in  one- 
fifth  the  time  (3  seconds),  and  the 
sweatpants  ignited  in  slightly  less  than 
one- fourth  the  time  (4  seconds)  it  took 
the  molded  webbing  to  ignite  (15 
seconds)  using  a  paper  match  flame. 
The  "T"  shirt  ignited  in  slightly  less 
than  one-sixth  the  time  (2.5  seconds), 
and  the  sweatpants  ignited  in  nearly 
one-fifth  the  time  (3  seconds)  it  took  to 
ignite  the  molded  webbing  (14.4 
seconds)  using  a  butane  lighter  na;no. 

Messrs.  Kennedy  and  Shanley 
concluded  that,  based  on  these  tests  and 
on  their  expertise  in  this  area,  when 
compared  to  the  relative  ease  of  ignition 
of  typical  children's  clothing,  the 
molded  webbing  material  presents  no 
risk  to  the  safety  of  the  occupant  of  the 
Fisher-Prico  car  seat. 

Messrs.  Shanley  and  Kennedy  also 
examined  how  the  webbing  would 
contribute  to  a  vehicle  fire  in 
comparison  with  the  other  interior 
elements  of  a  typical  motor  vehicle. 
They  found  that  the  molded  webbing 
contained  in  the  Fisher-Price  child 
safety  seats  comprises  0.019  percent  of 
the  combustible  material  in  the  interior 
of  the  average  motor  vehicle;  it  weighs 
approximately  0.06  pound  and  the  total 
combustible  material  in  the  average 
motor  vehicle  weighs  337  pounds.  From 
this,  they  concluded  that  the  molded 
webbing  comprises  an  inconsequential 
percentage  of  material  when  compared 
to  the  total  amount  of  combustible 
material  contained  in  a  typical  motor 
vehicle's  interior.  Mr.  Shanley 
concluded  that  "the  removal  of  this 
material  would  have  no  effect  on  any 
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ir '  3r^or  motor  vehicle  fire  and, 
CO  aversely,  that  its  presence  in  the 
v<'hic!e  would  not,  to  any  degree. 
i|rease  the  risk,  of  an  interior  vehicle 

Messrs.  Shanley  and  Kennedy  also 
arched  all  available  databases  and 
scjirce  materials  for  information  relating 
the  involvement  cf  child  car  seats  in 
ijerior  motor  vehicle  fires.  Their 
rt^arch  focused  on  the  possibility  of  an 
^rior  motor  vehicle  fire  originating  in 
4^i!d  car  seat,  especially  where  it 
ajibeared  that  the  shoulder  belt  uebbing 
m^y  have  been  the  original  fuel  source. 
T  ijeir  search  did  not  reveal  any 
ir:  fiances  where  an  interior  motor 
vt  |iicle  fire  originated  in  a  child  car  seat 
where  a  car  seat  contributed  in  any 
W  to  an  interior  motor  vehicle  fire. 
With  regard  to  the  occupants  of  a 
mcitor  vehicle  having  sufficient  time  to 
icuate  the  vehicle  in  the  event  it 
light  fire.  Mr.  Shanley  stated  that: 

It  is  e  basic  principle  of  fire  protection  that 
Ihf  ability  of  a  person  to  evacuate  and 
s'irt  ive  a  fire  is  strictly  dependent  upon  two 
coiaditions: 

(1!  The  severity  or  magnitude  of  the  fire, 
anjd 

(2)  The  time  of  exposure  to  the  fire.  !n  a 
motor  vehicle  fire  situation,  the  threat  to  life 
IS  the  inhalation  of  smoke  and  hot  gases 
(asphyxiation)  and  exposure  to  the  heat  of 
the  fire  (bums).  The  design  of  most  motor 
vehicles  ensures  that  unimpaired  occupants 
can  evacuate  quickly.  Therefore,  the  goal  of 
firp  protection  efforts  must  focus  on  reducing 
the  severity  of  the  fire.  The  severity  of  a  fire 
is  determined  by  its  physical  size,  the 
quantity  of  available  fuel,  the  total  quantity 
of  heat  released,  and  the  rate  at  which  that 
heat  is  released.  A  complete  assessment  of 
the  fire  threat  must  include  an  assessment  of 
ell  of  these  factors. 

Limiting  the  flame  spread  rate  of  a  motor 
vehicle's  combustible  interior  materials,  as 
measured  and  specified  by  FM\'SS  302.  does 
not  suffice  for  a  complete  fire  hazard 
assessment.  The  0.06  lbs  (sic)  (30.2  grams)  of 
wabbing  material  used  in  Fisher-Price  car 
se^ts  i5  an  insufficient  quantity  of  materia!  to 
produce  a  potentially  lethal  tire  threat  to  the 
oci^uf)ants  of  a  motor  vehicle.  Therefore,  the 
tin^e  available  for  an  occupant  lo  safely 
evacuate  and  survive  a  motor  vehicle  fire  is 
not  inP.uenced  to  any  degree  by  a  materiel, 
suih  as  the  molded  webbing,  which 
copipnses  a  mere  0.079%  of  the  total 
cotnbustibie  material  in  a  motor  \>vhic!e'i 
/.Tlerjcr  (emphasis  original). 

Fisher-Price  argued  that: 

A  remedial  action  campaign  wpuld  no? 
further  the  purposes  of  the  Traffic  end 
Vehicle  Safety  Act  (the  "Acf),  15  U  S.C. 
*  sill  et  seq.  (1982),  in  promodng  the 
markeimg  of  safe  motor  vehicles  and  the.r 
ac(|9ssor!es.  such  as  child  car  seats.  The 
dotninant  theme  of  the  regulations 
propounded  in  furtherance  of  the  Act  is  that 
ucf  assories  such  as  car  seats  be  safe;  indeed. 
th-^  $tated  basis  in  the  Act  for  the  granting  of 


an  exemption  from  the  remedial  action 
requirements  of  the  Act  is  that  the 
noncompliance  would  have  only  an 
inconsequential  impact  on  the  safety  of 
motor  vehicles.  15  U.S.C.  1417;  49  CFR 
556.1,  556.2. 

Child  safety  advocates,  automobile  safety 
advocates  and  the  NHTSA  all  acknowledge 
the  negative  impact  of  a  remedial  action 
campaign  based  on  a  technical 
nonrompliance  with  a  particular  regulation 
that  does  not,  as  a  practical  matter,  have  any 
effect  on  the  safety  of  the  occupants  of  a 
motor  vehicle.  The  NHTSA  itself  has 
reported  that  many  child  car  seat  owners 
ignore  car  seat  recalls  that  they  do  not  view 
as  posing  a  serious  problem  or  threat.  See 
Transcript,  'The  1993  Child  Passer.ger  Safety 
Symposium  Public  Comment  Session  On 
Child  Safety  Seat  Recalls,"  March  14,  1993 

Fisher-Price  also  argued  that  a 
negative  consequence  of  a  remedial 
action  campaign  resulting  from  what  it 
feels  is  a  technical  noncompliarre. 
would  be  a  general  lack  of  confidence  in 
child  car  seats.  It  feels  that  there  is  a 
danger  that  parents  of  young  children 
might  discontinue  the  use  of  child  car 
seats  out  of  concern  that  child  car  seats 
are  not  safe,  in  spite  of  the  fact  that  all 
states  currently  have  laws  on  their 
books  mandating  the  use  of  such  seats 
for  specified  child  groups. 

Fisher-Price  concluded  that: 

The  tests  performed  by  Messrs.  Kennedy 
and  Shanley  clearly  demonstrate  that  a 
noncompliance  with  the  requirements  of 
FMVSS  302  as  it  applies  to  the  molded 
webbing  used  in  the  Fisher-Price  car  seats  is 
inconsequential  as  it  relates  to  motor  vehicle 
safety.  The  empirical  data  gathered  from 
these  tests  establish  that,  lo  the  extent  a  child 
occupant  of  a  car  seat  faces  a  risk  of  injury 
from  fire,  that  risk  arises  as  a  result  of  the 
clothing  the  child  wears,  not  from  the 
flammability  of  the  molded  webbing 
material.  In  addition,  the  webbing  constitutes 
only  an  inconsequential  percentage  (0  019%) 
of  the  total  combustible  material  located  in 
the  interior  of  the  average  motor  vehicle  and 
therefore  has  no  impact  on  the  fire  safety  of 
a  motor  vehicle  or  on  the  ability  of  an 
individual  to  safely  evacuate  a  burning  motor 
vehicle.  Of  equal  import,  research  has 
revealed  no  reported  instance  in  which  the 
shoulder  belt  »*-ebbing  of  a  child  car  seat  has 
been  the  material  first  ignited  in  a  motor 
vehicle  fire  or  in  which  a  single  child  was 
burned  as  a  result  of  a  fire  origi.iating  in  the 
shoulder  belt  webbing  of  a  child  car  seat. 

No  comments  were  recei\ed  on  the 
petition. 

NHTSA  has  given  careful 
consideration  to  the  petitioner's 
arguments.  There  is  no  disagreement 
that  8  noncompliance  has  occurred. 
Molded  webbing  as  used  in  completed 
child  restraint  systems  has  burned  at  a 
rate  that  significantly  exceeds  the 
maximum  limit  imposed  by  the 
standard.  The  average  bum  rate  m  the 
two  initial  tests  and  one  retest 


conducted  by  NHTSA  is  4.67  inches.  In 
the  twelve  tests  on  molded  webbing 
conducted  by  AlliedSignal.  there  were 
only  four  tests  in  which  the  bum  rate 
was  less  than  4  inches.  The  average 
bum  rate  for  the  eight  faiUng  tests  was 
4.71  inches  (and  for  all  twelve  tests. 
4.21  inches). 

NHTSA  believes  that  flammability 
requirements  for  child  restraints  should 
be  stringently  adhered  to  for  the 
following  reasons.  The  test  requirement 
of  not  more  than  4  inches  a  minute  is 
justified  by  the  need  "to  prevent  injury 
to  occupants  from  rapidly  spreading 
interior  fires,  to  allow  sufficient  time  for 
the  driver  to  stop  the  vehicle,  and,  if 
necessary,  for  occupants  to  leave  it 
before  injury  occurs"  (36  FR  10817). 
This  is  even  mere  critical  in  the  case  of 
child  restraints  as  a  typical  small  child 
is  not  capable  of  exiting  a  vehicle 
without  help.  Therefore,  some 
additional  time  is  required  for  another 
person  to  remove  the  child.  Moreover, 
the  child  most  often  is  in  the  rear  seat 
and  the  adult  is  in  front,  adding  to  the 
time  factor.  Finally,  because  the 
webbing  rests  against  the  child's  body. 
noncompUant  webbing  has  great 
potential  for  injtmng  the  child  if 
ignited. 

In  issuing  FMVSS  No.  302  in  1971  (36 
FR  289),  the  agency  cited  matches, 
cigarettes  or  short  circuits  in  interior 
wiring  as  examples  of  sources  for  fires 
octrurring  in  the  interior  of  vehicles.  The 
agency  beUeves  that  there  are  sitiiations 
where  the  straps  could  become  ignited. 
One  example  is  children  in  the  back  seat 
of  a  car,  playing  with  matches,  a 
cigarette  lighter,  or  other  ignition  source 
near  a  child  restrained  in  a  Fisher-Price 
seat. 

In  point  of  fact,  had  the  tests  been 
conducted  under  real  life 
circumstances,  the  resuUs  could  have 
been  worse.  Webbing  samples  are  tested 
horizontally,  but  webbing  is  worn 
vertically.  If  a  fire  begins  at  the  bottom 
of  webbLng,  it  will  travel  upward  at  a 
faster  rate  than  it  would  in  a  horizontal 
placement. 

The  petitioner  attaches  importance  to 
its  arguments  that  there  is  a  higher  risk 
of  injury  to  a  child  through  ignition  of 
its  clothing  rather  than  from  the 
webbing  material,  that  the  webbing 
constitutes  only  a  very  small  percentage 
of  the  total  combustible  material  located 
in  the  interior  compartment,  and  that 
there  is  no  reported  instance  in  which 
injuries  are  attributable  to  ignition  of 
shoulder  belt  webbing. 

NHTS.^  does  not  consider  these 
arguments  well  taken.  In  any  motor 
vehicle  fire,  whether  or  not  involving 
children,  there  is  likely  to  be  higher  risk 
to  an  occupant  fi-om  ignition  of  clothing 
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than  from  ignition  of  interior 
components.  That  is  because  Standard 
No.  302  (and  Standard  No.  213)  does  not 
set  fire  retardant  standards  for  clothing. 
The  aim  of  NHTSA's  standards  is  to 
reduce  the  hkehhood  of  ignition  of 
interior  components,  or  to  hmit  their 
bum  rate  if  they  ignite,  and  this  is  to  be 
accompUshed  within  the  parameters  of 
NHTSA's  jurisdiction  over  motor 
vehicles  and  motor  vehicle  equipment. 
With  respect  to  child  restraints,  it  is 
important  to  inhibit  or  delay 
combustion  so  that,  as  NHTSA  has 
noted  above,  the  driver  can  pull  to  the 
side  of  the  road,  stop,  exit  the  vt;hicle, 
and  rem.ove  the  child  from  it.  Although 
the  chance  of  ignition  of  shoulder 
webbing  may  not  be  as  great  as  other 
components  of  child  seating  systems 
that  present  a  broader  fabric  face  for 
flame  to  travel  across,  all  components 
must  comply  with  the  standard,  and  it 
is  not  impracticable  for  manufacturers 
to  assure  that  they  do  so. 

The  statement  that  consumers  ignore 
recalls  because  of  their  number  and 
frequency  is  unsubstantiated.  Further, 
NHTSA  views  it  equally  unlikely  that, 
because  of  campaigns,  consumers  would 
conclude  that  child  restraints  are  unsafe 
and  decline  to  use  them.  Indeed,  \he 
opposite  is  more  likely  the  case. 
Responses  to  safety  notifications 
depends  on  factors  including  the  type  of 
noncomphance  or  defect,  the  type  and 
extent  of  the  notification  campaign, 
media  coverage,  and  the  efforts  of 
manufacturers. 

Future  campaigns  are  more  likely  to 
be  effective  than  past  ones.  FMVSS  No. 
'213  has  been  amended  to  provide  for 
the  registration  of  child  restraints.  The 
purpose  of  the  program  is  to  increase 
the  effectiveness  of  campaigns  to  recall 
child  seats.  It  requires  manufacturers  to 
take  steps  that  will  increa.se  their  ability 
to  inform  owners  of  particular  child 
restrains  about  problems  in  these 
restraints  and  by  encouraging  owners  to 
register  their  child  seats. 

For  the  foregoing  reasons,  the 
petitioner  has  failed  to  meet  its  burden 
of  persuasion  that  the  noncompliance 
herein  described  is  inconsequential  as  it 
relates  to  motor  vehicle  safety,  and  its 
petition  is  denied. 

(15  U.S.C.  1417;  delegations  of  authority  at 
49  CFR  1.50  and  49  CFR  501.8) 

Issued  on  March  22,  1994. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  94-10860  Filed  5-2-94;  2:46  pmj 

BILLINO  CODE  4«10-6»-l> 


[Docket  No.  94-08;  Notice  2] 

Determination  That  Nonconforming 
1989  Peugeot  405  Passenger  Cars  Are 
Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Adm.inistration  (NHTSA),  DOT. 
ACTION:  Notice  of  determination  by 
NHTSA  that  nonconforming  1989 
Peugeot  405  passenger  cars  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  the 
determination  by  NHTSA  that  1989 
Peugeot  405  passenger  cars  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  the  sale  in  United 
States  and  certified  by  its  manufacturer 
as  complying  vdxh  the  safety  standards 
(the  U.S. -certified  version  of  the  1989 
Peugeot  405),  and  they  are  capable  of 
being  readily  modified  to  conform  to  the 
standards. 

DATES:  The  determination  is  effective  as 
of  the  date  of  its  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  section  108(c)(3)(.^)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1397(c)(3)(A)(i),  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  must  be  refused 
admission  into  the  United  States  on  and 
after  January  31,  1990.  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act, 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 


of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

G&K  Automotive  Conversion,  Inc.  of 
Santa  Ana,  California  (Registered 
Importer  R-90-007)  petitioned  NHTSA 
to  determine  whether  1989  Peugeot  405 
passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  January  27,  1994  (59  FR  3920)  to 
afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  determined 
to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating 
that  the  vehicle  is  eligible  for  entry.  VSP 
65  is  the  vehicle  eUgibility  number 
assigned  to  vehicles  admissible  under 
this  determination. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  determines 
that  a  1989  Peugeot  405  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  substantially  similar  to  a 
1989  Peugeot  405  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  section  114  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act,  and  is 
capable  of  being  readily  modified  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Authority:  15  U.S.C.  1397(c)(3)(A)(i)(I)  and 
(C)(ii):  49  CFR  593.8;  delegations  of  aulhorilv 
at  49  CFR  1.50  and  501.8. 

Issued  on:  April  29, 1994. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
[FR  Doc.  94-10761  Filed  5-4-94;  8:45  am] 
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[Docket  No.  94-32;  Notice  1] 

Receipt  cf  PetitiQn  for  Determination 
That  Nonconforming  1992  Mercedes- 
Benz  190E  Passenger  Cars  Are  Eligible 
for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration.  DOT. 
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ACtlON:  .Notice  of  receipt  of  petition  for 
detprmination  that  nonconfonr.ing  1992 
Mercedes-Benz  190E  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
ly  the  National  Highway  Traffic  Safety 
Administration  (NUTSA)  of  a  peti'ior. 
^-or  a  determination  that  a  1992 
Mercedes-Benz  190E  that  was  not 
originally  manufactured  to  ccmpiy  v\-i*h 
all  applicable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
i-Tiportation  into  the  United  States 
because  (1)  it  is  substantially  similar  to 
a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
modified  to  conform  to  the  standards 
DATES:  The  closing  date  for  comments 
en  the  petition  is  June  6.  1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
S\V..  Washington.  DC  20590.  (Docket 
hours  are  from  9:30  am  to  4  pm.) 
FOR  FURTHER  INFORMATJON  CONTACT:  Ted 
Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act).  15  U.S.C. 
1397(c)(3)(A)(i}.  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990,  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  1 14  of  the  Act. 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
apphcable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593  7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 


of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

J.K.  Motors.  Inc.  of  Kingsville, 
Mar>land  ("•J.K.")  (Registered  Importer 
No.  R-90-006)  has  petitioned  NHTSA  to 
determine  whether  1992  Mercedes-Benz 
190E  (Model  ID  201.029}  passenger  cars 
that  were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States.  The  vehicle  which  J.K.  beheves 
is  substantially  similar  is  the  1992 
Mercedes-Benz  190E  that  Daimler  Benz 
AG  manufactured  for  importation  into 
and  sale  in  the  United  States,  and 
certified  as  conforming  to  all  apphcable 
Federal  motor  vehicle  safety  standards. 

The  petitioner  stated  that  it  has 
carefully  compared  the  non-U.S.- 
certified  1992  Mercedes-Benz  190E  to 
its  U.S.-certified  counterpart,  and  found 
the  two  vehicles  to  be  substantially 
similar  with  respect  to  most  applicable 
Federal  motor  vehicle  safety  standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U.S. -certified  1992  Mercedes- 
Benz  190E,  as  originally  manufactured, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
its  U.S. -certified  counterpart,  or  is 
capable  of  being  readily  modified  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.-certified  1992  Mercedes- 
Benz  190E  is  identical  to  its  U.S.- 
certified  counterpart  with  respect  to 
compliance  with  Standards  Nos.  102 
Transmission  Shift  Level  Sequence 
•   •   •,  103  Defrosting  and  Defoggjng 
Systems,  104  Windshield  Wiping  and 
Washing  Systems.  105  Hydraulic  Brake 
Systems.  106  Brake  Hoses.  107 
Reflecting  Surfaces,  109  New  Pneumatic 
Tires,  113  Hood  Latch  Systems,  116 
Brake  Fluid,  124  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restraints. 
203  Impact  Protection  for  the  Driver 
From  the  Steering  Control  System,  204 
Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
207  Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
.Anchorages,  211  Wheel  Nuts,  Wheel 
Discs  and  Hubcaps,  212  Windshield 
Retention,  216  Roof  Crush  Resistance. 
219  Windshield  Zone  Intrusion,  and  302 
Flam.mability  of  Interior  Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
modified  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displacing:  (a)  Substitution  of  a  lens 


marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps  and  front  sidemarkers; 
(b)  installation  of  U.S.-model  taillamp 
assemxhlies  which  incorporate  rear 
sidemarkers;  (c)  installation  of  a  high 
mounted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirrors: 
Replacement  of  the  passenger  side 
rearview  mirror,  which  is  convex  but 
does  not  bear  the  required  warning 
statement. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number:  Installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  Rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is  turned 
off. 

Standard  No.  206  Door  Locks  and 
Door  Retention  Components: 
Replacement  of  rear  door  locks  and 
retention  components  with  U.S.-model 
parts. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  an  ignibon 
switch-actuated  seat  belt  warning 
buzzer:  (b)  installation  of  a  factory- 
supphed  knee  bolster  to  augment  the 
vehicle's  airbag-based  automatic 
restraint  system.  The  petitioner  claims 
that  the  airbag  supphed  on  the  vehicle 
is  identical  to  that  found  on  its  U.S.- 
certified  counterpart. 

Standard  No.  214  Side  Impact 
Protection:  Installation  of  reinforcing 
beams  in  doors. 

Standard  No.  301  Fuel  System 
Integrity:  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Additionally,  the  petitioner  slates  that 
the  bumpers  on  the  non-U. S.-certified 
1992  Mercedes-Benz  190E  must  be 
reinforced  to  comply  v\ith  the  Bumper 
Standard  found  at  49  CFR  part  581. 

Interested  persons  are  in\ited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  to  submitted 
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to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109,  400  Seventh  Street,  S\V., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  the  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  15  U.S.C.  1397(c)(3)(A)(i)(I)  and 
(CKiii):  49  CFR  593.8;  delegations  of 
authority  at  49  CFR  1  50  and  501.8. 

Issued  on:  April  29.  1994. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
(PR  Doc.  94-10762  Filed  5-4-94:  8:45  am) 
BILLING  CODE  4S10-69-M 


[Docket  No.  94-33;  Notice  1] 

Receipt  of  Petition  for  Determination 
That  Nonconforming  1988  Volkswagen 
Golf  Rallye  Passenger  Cars  Are 
Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1988 
Volkswagen  Golf  Rallye  passenger  cars 
are  eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  determination  that  a  1988 
Volkswagen  Golf  Rallye  that  was  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States 
because  (1)  it  is  substantially  similar  to 
a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
modified  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  June  6,  1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW..  Washington,  EX:  20590.  (Docket 
hours  are  from  9:30  am  to  4  pm] 


FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1397(c)(3)(A)(i),  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31,  1990,  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act, 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  pubHshes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

G&K  Automotive  Conversion,  Inc.  of 
Santa  Ana,  California  ("G&K") 
(Registered  Importer  No.  R-90-007)  has 
petitioned  NHTSA  to  determine 
whether  1988  Volkswagen  Golf  Rallye 
passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicle  which  G&K  believes  is 
substantially  similar  is  the  1988 
Volkswagen  Golf  GTI.  G&K  has 
submitted  information  indicating  that 
Volkswagenwerke  AG.,  the  company 
that  manufactured  the  1988  Volkswagen 
Golf  GTI,  certified  that  vehicle  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards  and 
offered  it  for  sale  in  the  United  States. 

The  petitioner  claims  that  it  carefully 
compared  the  1988  Volkswagen  Golf 
Rallye  to  the  1988  Volkswagen  Golf  GTI. 
and  found  the  two  vehicles  to  be 
substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

G&K  submitted  information  with  its 
petition  intended  to  demonstrate  that 


the  1988  Volkswagen  Golf  Rallye,  as 
originally  manufactured,  conforms  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  the 
1988  Volkswagen  Golf  GTI.  or  is  capable 
of  being  readily  modified  to  conform  to 
those  standards. 

Specifically,  the  petitioner  claims  that 
the  1988  Volkswagen  Golf  Rallye  is 
identical  to  the  certified  1988 
Volkswagen  Golf  GTI  with  respect  to 
compliance  with  Standards  Nos.  102 
Transmission  Shift  Lever  Sequence 
*   *   *,  103  Deft-ostingand  Defogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  107     • 
Reflecting  Surfaces,  109  New  Pneumatic 
Tires.  113  Hood  Latch  Systems,  116 
Brake  Fluid,  124  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restraints, 
203  Impact  Protection  for  the  Driver 
From  the  Steering  Control  System,  204 
Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies,  210  Seat  Beh 
Assembly  Anchorages,  211  Wheel  Nuts. 
Wheel  Discs  and  Hubcaps,  212 
Windshield  Retention,  216  Roof  Crush 
Resistance.  219  Windshield  Zone 
Intrusion,  and  302  Flammability  of 
Interior  Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
modified  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
leunp;  (b)  recalibration  of  the    " 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps  and  front  sidemarkers; 
(b)  installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  rear 
sidemarkers;  (c)  installation  of  a  high 
mounted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirror: 
replacement  of  the  passenger  side 
rearview  mirror,  which  is  convex  but 
lacks  the  required  warning  statement. 

Standard  No.  114  Theft  Protection: 
installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number:  installation  of  a 
VIN  plate  that  can  be  read  from  outside 
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the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  seat  belt 
warning  buzzer;  (b)  replacement  of  the 
existing  Type  1  rear  scat  belts  with  U.S.- 
:r.odcl  belts  equipped  with  retractors. 

Standard  No.  214  Side  Door  Strength: 
instpllation  of  reinforcing  beams. 

Standard  No.  301  Fuel  System 
Intf  grity:  installation  of  a  rollover  valve 
in  t  lie  fuel  tank  vent  line  between  the 
fuel  lank  and  the  evaporative  emissicns 
coll  fiction  canister. 

Ac  ditior.ally,  the  petitioner  states  that 
the  :  umpers  on  the  1988  V'olksv.-agen 
G'ii  ■  Rallye  must  be  reinforced  to 
con  j)iy  with  the  Bumper  Standard  . 
'hr.rii  m  49  CFR  part  581. 

Ir  erosted  persons  arc  invitr-d  to 
.'-■.lb  1  lit  comments  on  the  petition 
r!;'s  :  ibod  above.  Co'Uments  .should  refer 
to  t!;  ?  dockiH  number  and  be  submitted 
to:  n:.cket  Soctiori.  National  Hi:;hvvay 
Tra  lie  S'i.'etv  Administration,  room 
510  3.  400  Seventh  Street,  S\V., 
Wcr  liington,  DC  20590.  It  is  requested 
but  r  ot  required  that  10  copies  bo 
i^ub  ritted. 

A!  comments  received  before  the 
clciE  of  business  on  the  closing  date 
indc  ated  above  will  be  considered,  and 
will  )c  available  for  examination  in  the 
doc  CBt  at  the  above  address  both  before 
and  iifter  that  date.  To  the  extent 
pos;;  ble,  comments  filed  after  the 
closiig  date  will  also  be  considered. 
Not  i:e  of  final  action  on  the  petition 
v.;ll  he  published  in  the  Federal 
Kegster  pursuant  to  the  authority 
indicated  below. 

Ajithority:  15  U  S.C.  1.337;c)(3)  (A)(i)(I)  and 
(C)(:  j:  49  CFR  593  8;  dpk-gations  of  authority 
al  4(  CFR  1,50  and  501.8. 

Isjji'd  on:  April  29,  1994 
VVil!  am  A.  Boehiy, 

Assc  aiate  Administrptor  for  Enforcement. 
iCR  ftoc.  94-10763  Filed  5-4-94:  »:45  ain| 
BILLIMC  CODE  49li>-e9-M 


[Docket  No.  94-34;  Notice  1] 

Receipt  of  Petition  for  Determination 
That  Nonconforming  1971  Rolls  Royce 
Comiche  Passenger  Cars  Are  Eligible 
for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1971 
Rolls  Royce  Comiche  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  notice  aiuiounces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 


for  a  determination  that  a  1971  Rolls 
Royce  Comiche  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  modified  to  conform  to  the 
st.mdards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  June  6,  1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
itnd  be  submitted  to:  Docket  Section, 
room  5 109.  National  Highuay  Traffic 
Sj*"Gty  Administration,  400  Seventh  St., 
SW.,  Washington,  DC  20590.  [Deckel 
h.o.irs  are  fro.T.  9:.30  a.m.  to  4  p.m.] 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Bayler.  Office  of  Vehicle  Safety 
Co;r;pliance,  NHTSA  (202)-366-530B). 

SUPPLEMENTARY  INrORMATION: 
Background 

Under  Section  108(c)(3)(AHi)  of  the 
Notional  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1397(c)f3j(A)(i).  a  motor  vehicle  that 
was  originally  manufactured  to  conform 
to  oil  applicvble  Federal  motor  vehicle 
safety  standards  shall  be  refused 
.".dmission  into  the  United  States  on  and 
after  January  31, 1990.  unless  NHTSA 
h.as  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act, 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
com.pared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
mar.ufacturt-rs  or  importers  who  have 
registered  with  NFTTSA  pursuant  to  49 
CFR  Part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period.  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

).K.  Motors  of  Kingsville,  Maryland 
(■•J.K.")  (Registered  Importer  R-90-006) 
has  petitioned  NHTSA  to  determine 


whether  1971  Rolls  Royce  Comiche 
passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicle  which  J.K.  believes  is 
substantially  similar  is  the  1971  Rolls 
Royce  Comiche  that  was  manufactured 
for  importation  into  and  sale  in  the 
United  States  and  certified  by  its 
manufacturer.  Rolls  Royce  Motors,  Inc.. 
as  conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  stated  that  it  carefully 
compared  the  non-U. S.  certified  version 
of  the  1971  Rolls  Royce  Comiche  to  its 
U.S.  certified  counterpart,  and  found 
ihnX  the  two  vehicles  are  substantially 
sim.ilar  with  rospeci  to  compliance  u  ith 
most  applicable  Federal  motor  vehicle 
safety  standards. 

J.K.  submitted  irJo.-mation  with  its 
petition  intended  to  do:r;onslrate  that 
tlie  non-U.S.  certified  1Q71  Rolls  Royce 
Cnniiche.  as  originally  nia.-^iufiictured, 
conforms  to  n:a.;y  Federal  .T.otor  vehicle 
safeiy  standards  in  tlie  same  manner  a? 
iis  U.S.  ccrliiled  counterpart,  or  is 
crpable  of  bcirg  readily  modified  to 
coa<'or:n  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U. S.  certified  1971  Rolls  Royce 
Comiche  is  identical  to  its  U.S.  certified 
counterpart  with  respect  to  compliance 
with  Standards  Nos.  102  Transmission 
Shift  Lever  Sequence  *   *   •,103 
Defrosting  and  Defogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
106  Brake  Hose's,  107  Reflecting 
Surfaces,  109  New  Pneumatic  Tires,  111 
Rearview  Mirrors,  113  Hood  Latch 
Systems.  116  Brake  Fluid,  124 
Accelerator  Control  Systems.  201 
Occupant  Protection  in  Interior  Impact. 
202  Head  Restraints.  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  Syste.m,  204  Steering 
Co.ntrol  Rearward  bisplacemcnt,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components.  207 
Seating  Systems,  208  Occupant  Crash 
Protection,  2C9  Seat  Belt  Assemblies. 
210  Seat  Belt  Assembly  Anchorages.  211 
Wheel  Nuts,  Wheel  Discs  end  Hubcaps. 
212  Windshield  Retention,  216  Roof 
Crush  Resistance.  219  Windshield  Zone 
Intmsion,  and  302  Flammability  of 
Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  1971  Rolls  Royce  Comiche  complies 
with  the  Bumper  Standard  found  in  49 
CFR  part  581. 

Petitioner  also  contends  that  the  1971 
Rolls  Royce  Comiche  is  capable  of  being 
readily  modified  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
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lamp;  (b)  mstallation  of  a  seat  belt 
warning  lamp,  (c)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  ar. .!  Associated  Equipment:  (a) 
Installation  of  U.S. -model  headlamp 
assembiit  s  which  incorporate  sealed 
beam  hef^dlimps  and  front  sidemarkers; 
(b)  install.ition  of  U.S.-Model  taillamp 
asserablie-:  which  incorporate  rear 
sidemarkers:  (c)  installation  of  a  high 
mounted  stop  lamp. 

Standiird  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  114  Theft  Protection: 
installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  .Number:  instiHaticn  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  tJie  door 
or  latch  pest  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  installation  of  a  relay  in  the 
power  window  circuit  so  that  the 
window  transport  is  inoperative  when 
the  ignition  is  switciied  off. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  check  valve 
and  factory-supplied  gas  cap  to  prevent 
any  fuel  loss  in  the  event  of  a  30  mph 
front  or  rear  impact. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section.  National  Highway 
Traffic  Safety  Administration,  room 
5109,  400  Seventh  Street,  SW., 
Washington.  DC  20.590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  clo.'iing  date 
will  be  considered.  Notice  of  final 
action  on  the  petition  will  be  published 


in  the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Authority:  15  U.S.C.  1397(r.)(3)(A)(i){I)  and 
(C)(ii);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  April  29,  1994. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
[FR  Doc.  94-10764  Filed  5-^1-94;  8:45  am] 

BILLI^M  CODE  4910-69-M 


DEPARTMEhfT  OF  THE  TREASURY 

Internal  Revenue  Service 
[Delegation  Order  No.  60  (Rev.  7)] 

Delegation  of  Authority 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Delegation  of  Authority. 

SUMMARY:  Authority  to  settle  cases 
docketed  in  the  Tax  Court. 
EFFECTIVE  DATE:  May  5,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Harrigal,  CC:DOM:FS:FI&P, 
room  4043, 1111  Constitution  Avenue, 
N\V..  Washington,  DC  20224,  (202)  622- 
7870  (not  a  toll-free  call). 

With  respect  to  cases  docketed  in  the 
United  States  Tax  Court,  the  authority 
vested  in  the  Commissioner  of  Internal 
Revenue  by  26  CFR  301.6020-1,  26  CFR 
301.6201-1,  26  CFR  301.7701-9,  and 
Treasury  Department  Order  No.  150-10 
is  hereby  delegated  and  pursuant  to  the 
autliority  vested  in  Chief  Counsel  for  the 
Internal  Revenue  Ser\'ice  by  General 
Counsel  Legal  Division  Order  No.  4  it  is 
hereby  delegated: 

1.  Qiief  Counsel's  delegate 
(hereinafter  Counsel)  will  have 
exclusive  jurisdiction  over  any  case 
docketed  in  the  Tax  Coiul  if  the  notice 
of  deficiency,  Uability  or  other 
determination  was  issued  by  Appeals 
officials;  if  the  notice  of  deficiency, 
hability  or  other  determination  v/as 
issued  after  appeals  consideration  of  all 
petitioned  issues  by  the  Ei.'.ployec  Plans 
and  Exempt  Organizations  function;  if 
the  notice  of  deficiency,  liability  or  final 
adverse  determination  letter  was  issued 


by  a  district  director  and  is  based  upon 
a  National  Office  ruling  or  National 
Office  Technical  Advice  in  that  case 
involving  a  quaUfication  of  an  employee 
plan  or  tax  exemption  and/or 
foundation  status  of  an  organization  (but 
only  to  the  extent  the  case  involved 
such  issue);  or,  except  as  provided  in 
paragraph  3,  if  the  case  was  docketed 
under  Internal  Revenue  Code  sections 
6110.  7477.  or  7478.  Jurisdiction  will 
vest  with  Counsel  at  the  time  such  cases 
are  docketed  with  the  Court. 

2.  Appeals  will  have  exclusive 
jurisdiction  to  settle  in  whole  or  part, 
(but  no  later  than  the  receipt  of  the  trial 
calendar  in  regular  cases  and  no  later 
than  15  days  before  the  calendar  call  in 
S  cases)  cases  docketed  in  the  Tax 
Court,  except  cases  described  in 
paragraph  1  of  the  Delegation  Order.  If 
Appeals  concludes  that  the  case  is  not 
susceptible  of  settlement.  Counsel  will 
have  jurisdiction  over  the  case. 

3.  The  Associate  Chief  Counsel 
(Domestic)  will  have  settlement 
jurisdiction  over  cases  in  his/her 
jurisdiction  for  any  case  docketed  in  the 
Tax  Couirt  under  Internal  Revenue  Code 
section  7478.  The  Associate  Chief 
Counsel  (Domestic)  and  the  Associate 
Chief  Counsel  (International)  will  have 
settlement  jurisdiction  over  cases  in  his/ 
her  jurisdiction  for  any  case  docketed  in 
the  Tax  Court  under  Code  section  6110. 

4.  The  authority  of  Chief  Counsel's 
delegate  to  redelegate  is  contained  in 
Chief  Counsel's  Order  No.  1030.1B, 
issued  July  2, 1978. 

5.  To  the  extent  that  the  authority 
previously  exercised  consistent  with 
this  Order  may  require  ratification,  it  is 
hereby  approved  and  ratified. 

6.  Delegation  Order  No.  60  (Rev.  6). 
effective  May  12, 1986,  is  superseded. 

Dated:  April  11.  1994. 
David  L.  Jordan, 
Acting  Chief  Counsel. 

Dated:  April  IC,  1994. 
Michael  P.  Dolan, 
Deputy  Commissioner. 
|FR  Doc.  94-10863  Filed  5-4-94;  8:45  am) 
BILUNG  CODE  4830-01-U 


Sunshine  Act  Meetings 


23261 


Federal  Register 
Vol.  59.  No.  86 

Thursday.  May  5.  1994 


This  sectjon  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


EQUAL  EMPLOYMENT  OPPORTUNITY 

COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  59  FR  22216, 

April  26.  1994. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  2:00  p.m.  (Eastern  time). 
Tuesday.  May  10,  1994. 

CHANGE  IN  THE  MEETING: 

Closed  Session 

The  closed  session  of  the  meeting  has  been 
cancelled. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Frances  M.  Hart.  Executive  Officer  on 
(202)  663^070. 

Dated:  May  3. 1994. 
Frances  M.  Hart. 

Executive  Officer.  Executive  Secretariat. 
|FR  Doc.  94-10999  Filed  5-3-94:  3:04  pm] 
BtLUNQ  CODE  «7$<M>e-M 

FEDERAL  ELECTION  COMMISSION 
"FEDERAL  REGISTER"  NUMBER:  94-10460. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  May  5. 1994. 10:00  a.m.. 
Meeting  Open  to  the  Public. 
THE  FOLLOWING  ITEM  WAS  ADDED  TO  THE 
AGENDA:  Congressman  Thomas'  Request. 
DATE  AND  TIME:  Tuesday,  May  10.  1994 
at  10:00  a.m. 

PLACE:  999  E  Street.  N.VV.  Washington. 
D.C.  (Ninth  Floor.) 

STATUS:  This  Meeting  Will  Be  Closed  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

§437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§437g.  §  438(b).  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 

DATE  AND  TIME:  Wednesday.  May  11, 
1994  at  10:00  a.m. 

PLACE:  999  E  Street.  N.W.,  Washington. 
DC. 

STATUS:  This  Meeting  Will  Be  Open  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
Status  of  Regulations  Projects 


Future  Meetings 

MCFL  Rulemaking:  Summary  of  Comments 

and  Draft  Final  Rules  (continued  from 

meeting  of  April  18. 1994) 
Administrative  Matters 

P€RSON  TO  CONTACT  FOR  INFORMATION: 
Ron  Harris.  Press  Officer.  Telephone: 
(202)  219-4155. 
Delores  Hardy, 

Administrative  Assistant. 

[FR  Doc.  94-1099  Filed  5-3-94;  8:45  am) 

B4LUNG  CODE  671S-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 

ANNOUNCEMENT:  59  FR  22046.  April  28. 

1994. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

THE  MEETING:  11:30  a.m.,  Monday.  May 

2.  1994. 

CHANGES  IN  THE  MEETING: 

(1)  One  of  the  items  announced  for 
inclusion  at  this  meeting  was  consideration 
of  any  agenda  items  carried  forward  from  a 
previous  meeting;  the  following  such  closed 
item(s)  was  added:  Proposals  regarding  a 
uniform  code  of  conduct  and  financial 
disclosure  forms  for  Federal  Reserve  Bank 
personnel.  (This  item  was  originally 
announced  for  a  closed  meeting  on  April  27. 
1994.) 

(2)  Addition  of  the  following  closed  item 
to  the  meeting  (that  commenced  at  11:30 
a.m.):  Proposed  f>ersonnel  policy. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  May  2.  1994. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  94-10899  Filed  5-2-94;  4:51  pml 

BILLING  CODE  621(M>1-P 

FEDERAL  RETIREMENT  THRIFT  INVESTMENT 
BOARD 

TIME  AND  DATE:  9:00  a.m.— May  16,  1994. 
PLACE:  4th  Floor.  Conference  Room. 
1250  H  Street.  N.W..  Washington.  D.C. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1.  National  Finance  Center  recordkeeping 
and  agency  liaison. 

2.  Benefits  administration. 

3.  Investments. 

4.  Participant  communications. 

5.  Approval  of  the  minutes  of  the  last 
meeting. 

6.  Thrift  Savings  Plan  activities  report  by 
the  Executive  Director. 

7.  Annual  financial  audit  presentation. 


8.  Approval  of  the  update  of  the  FY  1994— 
FY  1995  budgets. 

9.  Investment  policy  review. 

10.  Review  of  additional  Thrift  Savings 
Plan  funds. 

11.  Status  of  audit  recommendations. 

CONTACT  PERSONS  FOR  MORE 
INFORMATION:  Tom  Trabucco.  Director. 
Office  of  External  Affairs.  (202)  942- 
1640. 

Dated:  May  2.  1994. 

Roger  W.  Mehle, 

Executive  Director.  Federal  Retirement  Thrift 
Investment  Board. 

[FR  Doc.  94-10967  Filed  5-3-94;  3:01  pm] 

BILUNG  CODE  CTa^-OI-M 

SECURITIES  AND  EXCHANGE  COMMISSION 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  (59  FR  21801 
April  26,  1994). 
STATUS:  Closed  meeting. 
PLACE:  450  Fifth  Street,  N.W.. 
Washington,  D.C. 

DATE  PREVIOUSLY  ANNOUNCED:  April  26, 
1994. 

CHANGE  IN  THE  MEETING:  Deletion. 

The  following  item  was  not 
considered  at  a  closed  meeting 
scheduled  for  Tuesday,  April  26,  1994, 
at  3:00  p.m. 

Settlement  of  injunctive  action. 

Commissioner  Schapiro,  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Brian  Lane 
(202) 272-2300. 

Dated:  April  29.  1994. 
Jonathan  G.  Katz. 

Secretary. 

[FR  Doc.  94-10964  Filed  5-3-94:  3:00  pm] 

BILLING  CODE  8010-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94—409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  May  2, 1994. 

A  closed  meeting  will  be  held  on 
Friday,  May  6, 1994.  at  11:00  p.m. 
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Conimissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Comniission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  tlie 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  cf  the  exemptions  set  forth  in  5 
US.C.  552b(c)  (4).  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
schf'duled  matters  at  a  closed  meeting. 

Commissioner  Schapiro,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Friday,  May  6, 
1994  at  11:00  p.m.  will  be: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrafive  proceedings 
of  an  enforcement  nature. 

Institution  of  injunctive  actions. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Bnice 
Rosenblum  (202)  272-2300. 

Dated:  April  29,  1994. 
Jonathan  G.  Katz, 

Set  retary. 

[FR  Doc.  94-10965  Filed  5-3-94;  3:00  pmj 

BILLING  CODE  8010-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 
Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 


Sunshine  Act.  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  durin^; 
the  week  of  May  9,  1994. 

An  open  meeting  will  be  held  on 
Monday,  May  9.  1994.  at  10  a.m.  A 
closed  meeting  will  be  held  following 
the  op«;n  meeting  on  Monday,  May  9. 
1994. 

Commis.sioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  tlie  closed  meeting.  Certain 
staff  members  who  have  an  interr^st  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Conunission,  or  his  designee,  has 
certified  that,  in  hi.'?  opinio.n,  one  or 
more  of  the  exemptions  set  forth  in  5 
US.C.  552b(c)(4),  (a),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8).  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Schapiro.  as  duty 
oftlcer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Monday,  May  9. 
1994.  at  10:00  a.m.  will  be: 

Consideration  will  be  given  to  whether  to 
propose  for  public  ccramenl  rule  17f-6  und«;r 
the  Investment  Company  Act  of  1940.  Rule 
17f-6  would  permit  registered  management 
investment  companies  to  use  futures 
commission  merchants  and  commodity 
clearing  organizations  as  custodians  in 
connection  with  commodity  transactions 
regulated  under  the  Commodity  Exchange 
Act.  For  further  information  please  contact 
Elizabeth  Krentzman  at  (202)  942-0687. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Monday,  May  9, 
1994  following  the  open  meeting  will 
be: 


Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Sott!.iment  of  administrdtive  prfx.cedinf;'; 
of  an  euforrement  n-ifure. 

Insiitutior.  of  injunctive  actions. 

SettlemKHt  of  ii'.junctive  a.-.tions. 

Formal  order  of  investigation. 

At  times,  changes  in  Cominissio.n 
priorities  require  alternation  in  tlie 
.scheduling  of  meeting  'tcnis  for  further 
information  and  to  ascertain  what,  if 
any  matters  have  been  added,  deleted  oi 
postponed,  please  contact:  John  WaLsh 
(202)  272-2000. 

Dated:  April  29. 1994. 
Jonathan  G.  K.-itz, 

Secrv'.ary. 

|FR  Doc.  94-10966  Filed  5-3-94;  3:00  pmj 

BILLING  CCOE  SOIO-OI^M 


UNITED  STATES  ENRICHMENT  CORPORATION 

Board  of  Directors 

TIME  AND  DATE:  11  a.m.  Monday.  May  9. 
1994. 

Pl-ACE:  USEC  Corporate  Headquarters, 
6903  Rockledge  Drive.  Bethesda, 
Maryland  20817. 

STATUS:  The  meeting  will  be  closed  to 
the  pubUc. 

MATTERS  TO  BE  CONSIDERED: 

•  Ri>view  of  commerr;ial,  financial  and 
internal  personnel  issues  of  the  Corporalioa. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Barbara  Arnold,  301-564-3354. 

Ddted;  May  2,  1994. 
William  H.  Timbers,  Jr., 
Prffsident  and  Chief  Executive  Officer. 
jFR  Doc  94-10941  Filed  5-3-94;  2:59  pm| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[FRL-*848-4] 

Approval  and  Promulgation  of  State 
and  Federal  Implementation  Plans; 
California — Sacramento  and  Ventura 
Ozone;  South  Coast  Ozone  and 
Carbon  Monoxide;  Sacramento  Ozone 
Area  Reclassification 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Propo.sed  Rulemaking 
(NPRM). ___^ 

SUMMARY:  Under  the  authority  of  section 
110(c)(1)  of  the  Clean  Air  Act  (CAA  or 
"the  Act"),  EPA  today  proposes  federal 
implementation  plans  (FIPs)  to  attain, 
by  the  applicable  statutory  deadlines, 
the  national  ambient  air  quality 
standards  (NAAQS)  for  ozone  in  the 
Sacramento  and  Ventura  nonattainmont 
areas,  and  to  attain  the  N.\AQS  for 
ozone  and  carbon  monoxide  in  the 
South  Coast  nonattainment  area.  EPA's 
final  FIPs  must  be  signed  by  the  EPA 
Administrator  no  later  than  February 
1995.  EPA  requests  comment  on  these 
proposed  FIPs. 

EPA  expects  the  California  Low 
Emitting  Vehicle  (LEV)  program  will 
substantially  reduce  emissions  from  cars 
and  light  trucks,  compared  to  the  federal 
standard.  In  addition,  for  motor 
vehicles,  EPA  requests  comment  on  an 
enhanced  in-use  compliance  program  to 
provide  extra  emissions. 

The  FIP  proposes  a  federal  enhanced 
motor  vehicle  inspection  and 
maintenance  (I/M)  program.  If  California 
adopts. an  approvable  enhanced  I/M 
program,  EPA  will  either  withdraw  or 
refrain  from  promulgating  tliis  federal 
program. 

The  FIP  proposes  stringent  emission 
standards  for  heav7-duty  vehicles  and 
provisions  to  limit  usage  of  older  and 
dirtier  heavy-duty  trucks  within  the 
State  and  the  FIP  areas. 

The  FIP  describes  federal  rulemakings 
in  progress  for  both  light  and  heavy- 
duty  categories  of  nonroad  engines,  and 
proposes  additional  measures  in  the  FIP 
areas. 

The  proposed  FIP  includes  iiuiovative 
control  programs  to  reduce  emissions 
associated  with  airports  and, 
particularly  within  the  South  Coast, 
emissions  from  locomotives,  ships,  and 
ports. 

EPA  proposes  rules,  specific  to  each 
area,  for  industrial  and  commercial 
sources,  and  proposes  to  implement  on 
a  statewide  basis  federal  rules  for 
architectural  coatings,  consumer 


products,  aerosol  spray  paints,  and 
pesticides.  EPA  also  proposes  an 
"emissions  cap"  program,  which  allows 
sources  the  flexibility  to  develop  their 
own  compliance  approach  in  order  to 
achieve  the  needed  annual  emissions 
reductions. 

Finally,  EPA  proposes  to  approve  in 
part  and  disapprove  in  part  the 
proposed  South  Coast  CO  State 
Implementation  Plan  (SIP)  revision 
designed  to  address  CO  requirements  of 
the  1990  Amendments  to  the  Act. 
DATES:  Written  comments  on  the 
proposal  will  be  accepted  throughout 
the  public  comment  process.  EPA 
expects  to  ho'd  pubhc  hearings  in  early 
July  1994,  and  expects  that  the  deadline 
for  written  comments  will  be 
approximately  30  days  after  the  public 
hearings.  EPA  will  give  notice  in  the 
Federal  Register  of  the  public  hearings 
and  public  comment  deadline  as  soon  as 
possible,  but  at  least  30  days  prior  to  the 
hearing  dates. 

ADDRESSES:  Written  comments  on  the 
proposed  FIP  and  SIP  promulgations 
must  be  received  by  EPA  at  the  address 
below  on  or  before  the  close  of  the 
public  comment  period.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  EPA  Air  Docket  Section. 
Attn:  Docket  No.  A-94-09, 
Environmental  Protection  Agency  (Mail 
Code — 6102).  Waterside  Mall.  Room  M- 
1500,  401  M  Street  SW.,  Washington, 
DC  20460  (phone  202-260-7549). 
Docket  No.  A-94-09,  containing 
material  relevant  to  this  NPRM,  is 
located  at  the  above  address.  The  docket 
is  available  for  public  inspection 
between  8:30  a.m.  and  12  noon,  and 
between  1:30  p.m.  and  3:30  p.m.  EPA 
may  charge  a  reasonable  fee  for  copying. 
A  copy  of  the  docket  is  also  available 
for  review  at:  Regional  Administrator, 
Attention:  Office  of  Federal  Planning 
(A-1-2),  Air  and  Toxics  Division, 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901.  Interested 
persons  may  make  an  appointment  with 
Ms.  Virginia  Petersen  at  (415)  744-1265, 
to  inspect  the  docket  at  EPA's  San 
Francisco  office  on  weekdays  between  9 
a.m.  and  4  p.m. 

Copies  of  this  NPRM,  the  technical 
support  document,  and  the  regulatory 
impact  analysis,  are  also  available  for 
review  at  the  addresses  listed  below: 

California  Air  Resources  Board,  2020  L 

Street.  Sacramento,  California 
Sacramento  MeUojjolitan  Air  Quality 

Management  District,  8411  Jackson  Road, 

Sacramento,  California 
Sacramento  Area  Council  of  Governments, 

3000  S  Street.  Suite  300,  Sacramento, 

California 


El  Dorado  County  Air  Pollution  Control 

District,  2850  Fair  Lane  Court,  Bldg.  C. 

Placerville,  California 
Feather  River  Air  Quality  Management 

District,  463  Palora  Avenue.  Yuba  City, 

California 
Placer  County  Air  Pollution  Control  District, 

11464  B  Avenue,  Auburn.  California 
Yolo-Solano  County  Air  Pollution  Control 

District.  1947  Galileo  Court,  Suite  103. 

Davis,  California 
South  Coast  Air  Quality  Management 

District.  21365  E.  Copley  Drive.  Diamond 

Bar.  California 
South  Coast  Air  Quality  Management 

District.  Colton  Office,  851  S.  Mt.  Vernon 

Avenue.  Colton,  California 
Southern  California  Association  of 

Governments,  818  W.  7th  Street.  Los 

Angeies,  California 
Southern  California  Association  of 

Governments.  Inland  Empire  Office.  3600 

Lime  Street.  Riverside.  California 
Ventura  County  Air  Pollution  Control 

District,  702  County  Square  Drive.  Ventura. 

California 

Electronic  Availability 

This  docimient  is  available  May  5, 
1994  as  an  electronic  file  on  EPA's 
Technology  Transfer  Network  (TTN). 
For  1200  bps  or  2400  bps  modems,  use 
919-541-5742;  for  9600  bps  use  919- 
541-1447.  The  FIP  NPRM  will  be  under 
the  Clean  Air  Act  Amendments  (CAAA) 
board,  in  a  section  for  "Recently  Signed 
Rules."  Users  should  check  the  initial 
CAAA  announcement  screen  for 
updates  on  file  availability.  Because  of 
its  size,  the  FIP  NPRM  will  be  divided 
into  several  pieces,  and  stored  in  the 
compressed  "ZIP"  archive  format.  The 
file  names  will  begin  with  "FIP."  If  you 
need  help  in  accessing  the  system,  call 
the  systems  operator  by  phone  at  (919) 
541-5384  in  Durham.  North  Carolina. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
stationary  and  area  source  issues  and 
general  information  on  the  FIPs,  call 
EPA's  FIP  Hotline  (415)  744-1151  or 
Julia  Barrow  (415)  744-2434,  at  the 
Office  of  Federal  Planning  (A-1-2),  Air 
and  Toxics  Division,  U.S.  EPA.  Region 
IX,  75  Hawthorne  Street.  San  Francisco, 
California  94105-3901. 

For  mobile  source  issues,  call  EPA's 
FIP  Hotline  (313)  668-^361  or  Jane 
Armstrong  (313)  668-4471,  at  the  Office 
of  Mobile  Sources,  Motor  Vehicle  and 
Fuels  Emissions  Laboratory,  2565 
Plymouth  Road,  Ann  Arbor,  Michigan 
48105. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 
I.  Executive  Summary 

A.  Introduction 

B.  EPA's  Goals 

1.  Provide  for  the  emissions  reauctions 
needed  to  meet  EPA's  obligations 

2.  Develop  the  FIPs  in  a  manner  which 
encourages  and  assists  the 


c 


D 


E. 


B 


Federal  Register  /  Vol.  59.  No.  86  /  Thursday.  May  5.  1994  /  Proposed  Rules 


23265 


in 

A. 


implementation  of  air  quality  measures 

by  State  and  local  agencies 
I.  Minimize  federal  intrusion  into  state  and 

local  affairs 
I.  Minimize  adverse  socio-economic 

impacts 
i.  Ensure  fairness  with  respect  to  impacts 

on  population  as  a  v.hole  and  on 

individual  air  pollution  souaes 
I  (.  Ensure  that  the  federal  government  does 

its  part  to  contribute  to  the  solution 
Summary  of  the  FIP  Contents 
'  .  Required  emission  reductions 
; :.  Selection  of  control  strategies 
;i.  Specific  control  measures 

Stationary/area  source  measures 
1 .  Mobile  source  measures 
lc\e  of  State  and  Local  Agencies 
1 .  SIP  responsibilities 
; .  State  and  local  opportunities 
i  *ublic  Involvement 
1 .  Public  participation  in  the  development 

of  the  FlPs 
i .  Public  meetings  prior  to  proposal 
4.  Procf  ss  for  post-proposal  public 

involvement 
( .  Solicitation  of  comment 
:  luckground  and  Proposed  SIP  Actions 

Description  of  Affected  Areas 
1 .  Sacramento 
! .  Ventura 
3 .  South  Coast 
i  ;IP  Status 

1  Introduction 

2  Sacramento 
>  Ventura 
U  South  Coast 

State  of  California 

Proposed  Action  on  South  Coast  SIP 

'  Revisions 

Ij  CO  Plan 
1 14  Statutory  provision  and  General 

Preamble  requirements 
b.  Procedural  requirements 
C.  Emissions  inventor^' 
d.  Reasonably  available  control  measures 
8.  Attainment  demonstration 
i  Quantitative  milestones  and  RFP 
g.  Adoption  of  mandatory  measures 

(1)  Enhanced  I/M 

(2)  Oxygenated  fuels 

(|S)  Clean-fuel  vehicle  fleet  program 

(4)  Employee  commute  options  program 

h.  VMT  forecast  and  contingency  measures 

1.  TCMs  to  offset  growth  in  VMT 

),  Fully  adopted  and  enforreable  control 

'  measures 

)i  Implications  of  EPA 's  proposed  action 
Ozone  Rate  of  Progress  Plan 
Bl  Statutfirj-  provisions  and  Generdl 

Pieamble  requirements 
b.  Description  of  plan 
c  Conditional  approval  of  conirailmeiits 
d.  Implications  of  EPA "s  proposed  action 

California  KIP 

liesis  for  the  FIP  Actions  in  .^pplir.ah!*- 

law  ar.d  EPA  ptjiic  ies 
1  FIP  Obligation 
a  Introduction 

(1 J  Passage  of  the  1000  Aim-ndments 
(31  Applicable  law 
li)  New  law  applies 

b.  The  FIPs  must  demonstrate  attain.ment 
(I)  What  attainment  deadline  governs? 
(a)  Bactground 


(b)  Current  law 

(2)  These  FIPs  need  not  address  new 

requirements  other  than  the 

requirements  to  demonstrate  attainment 

(a)  Reasonable  Further  Progress 

(b)  Rcasoiiably  available  control  measures, 
including  reasonably  available  control 
technology 

c.  FIPs  may  use  new  provisions  providing 
additional  flexibility 

d.  Maintenance  demonstration  for  South 
Coast 

2.  Other  issues  relating  to  EPA's  authority 

a.  Comprehensive  FIP  authorities  under  the 
Clean  Air  Act 

b.  EPA  authority  to  charge  fees 

c.  Restrictions  on  EPA's  authority 
regarding  fees 

d.  Land  use 

e.  Parking  management 

f.  Authority  to  order  the  State  to  implement 
specific  measures  requiring  the  State  to 
legislate  or  expand  money 

B.  Overview  of  Components  of  Each  FIP 

1.  Introduction 

a.  Control  approach 

b.  FIP  enforcement 

c.  Application  of  FIP  requirements  to  OCS 
sources 

d.  Application  of  FIP  requirements  to 
sources  located  in  Indian  country 

e.  Proposed  rules  without  regulatory  text 

2.  Common  elements 

a.  Mobile  source  regulations 

b.  Stationary  and  area  source  regulations 

(1)  Regulations  for  specific  source 
categories 

(2)  Regulations  imposed  statewide 

(3)  Cap  regulations 

3.  Sacramento  Ozone 

a.  Reduction  requirements  for  1999  and 
2005 

b.  SIP  niles 

c.  FIP  rules  for  1999  and  2005 

d.  1999  attainment  option 

(1)  Onroad  hea\7  duty  trucks 

(2)  Nonroad  growth  cap 

(3)  No  drive  days 

(4)  Recreatio.^al  boat  fees  or  prohibitions 

e.  EPA's  preferred  option 

(1)  EPA  authority  to  initiate  bum,p-up 

(2)  Rationale  for  bump-up  to  "Severe" 

(3)  2005  attainment  option 

f.  Summary  of  1999  and  2005  attainment 
options 

g.  Attaiiunent  demonstrations 

4.  Ventura  Ozone 

a.  Reduction  reqi:irements 

b.  SIP  rules 

c.  FIP  rjl,  s 

d.  Attainment  demonstration 

e.  Alternative  attainment  date  discussion 

5.  South  Coast  Ozone 

a.  Reduction  requirements 

b.  SIP  rules 
c  FIP  rules 

d.  Section  182(e)(5)  provisions 

(1)  statutory  provision  and  General 
Preamble  requirenients 

(2)  need  for  additional  time  to  develop  new 
technologies 

(3)  federal  role  in  support  of  techmilogical 
development  activities 

(a)  St:ope  of  EP.\"s  responsibilities 

(b)  Recent  national  initiatives 
(/)  Climntfi  Change^^ction  Plan 


(2)  Technology  Innovation  Strategy 

[3]  Clean  Car  Initiative 

(c)  SCAQMD  Techno!og\  Advancement 

Office 
(4)  Demonstration  that  progress 

requirements  for  199O-200O  are  met 

without  need  for  §  132(h)(5)  measui« 

reductions 

e.  Attainment  demonstration 

f.  Alternative  attainment  date  discu<;«.ion 
6.  South  Coast  CO 

a.  Reduction  requirements 

b.  Attainment  demonstration 

c.  Alternative  attainment  date  discussion 
C  Stationary  and  Area  Source  Rules 

1.  Introduction 

a.  Source  categor>-  description  and 
significance 

b.  Selection  of  control  strategies 

(1)  source-specirlc  R.^CT  rules 

(2)  traditional  stationary  source  categorj* 
rules 

(3)  cap  regulations 

(4)  new  technology  measures  under  section 
182(e)(5) 

c.  Future  evolution  of  rules 

2.  Regulations  for  specific  sources 

a.  Introduction  and  rationale  for  selection 
of  sources 

b.  Formica  Corporation  (Placer) 

c.  Sierra  Pine  Limited  (Placer) 

d.  Michigan  California  Lumber  Companv 
(El  Dorado) 

e.  Reynolds  Metals  (Placer) 

3.  Regulations  for  specific  source  categories 
in  the  FIP  areas 

a.  Introduction 

(1)  rationale  for  selection  of  rules  and 
reduction  rates 

(2)  relationship  to  existing  and  pending  SIP 
provisions 

(3)  relationship  to  other  applicable  FIP 
provisions 

(4)  nile  structure 

b.  Solvent  cleaning  operations 
(Sacramento,  Ventura) 

c.  Wood  products  coatings  (Sacramento. 
Ventura) 

d.  Auto  refinishing  operations(Sacrainento) 

e.  Adhesives  and  sealants  (Sacramento) 

f.  Can  and  ceil  coating  (Sacramento) 

g.  Commercial  bakeries  (Sacramento) 

h.  Municipal  waste  landfills  (SacramcntoJ 
I.  Livestock  waste  management 

(Saciainenfo.  South  Coast,  Ventura) 
j.  Fugitive  emissions  (Sacramento,  South 

Coast,  Ventura) 

(1)  oil  and  gas  pn>duction  facilities  and 
pipeline  transfer  stations 

(2)  gas  processing  facilities,  refineries,  bulk 
plar.is.  bulk  terminals,  and  chemical 
plants 

k.  Service  stations  (Sacramento,  »SoutJi 

Ccar-.t,  Ventura) 
I.  Waste  burning  (Sacrnmenlo.  South  Chasl. 

Ventura) 
m.  Residential  water  heaters  (Sacramento) 
n.  Stationary  internal  combustion  engines 

(Sacramento) 
o.  Industrial,  commerr  ial,  and  inslitutional 

boilers,  steam  generators,  ar.d  process 

hraters  (Sacra.-nento) 

(1)  biomass  boilers 

(2)  gaseous/iiquid  fuel-fired  boilers  (t'qual 
to  or  greater  than  5  mmBTU) 

(3)  gaseous/liquid  fiiel-firod  boilers  (grtMtor 
than  1  but  |pss  than  5  mniBTl') 
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p.  Gas  turbines  (Sacramento) 

4.  Regulations  imfxDsed  statewide 

a.  Introduction — rationale  for  statewide 
control 

b.  Architectural  coatings 

(1)  relationship  to  national  rule 
development 

(2)  relationship  to  local  rules 

(3)  alternative  reduction  approaches 

(a)  fees 

(b)  corporate  average  VOC  emissions 
(CAVE)  limit 

(c)  manufacturers  bubble 

c.  Consumer  products 

(1)  FIP  promulgation  of  existing  CARB 
rules 

■(a)  consumer  products 

(b)  antiperspirants  and  deodorants 

(2)  aerosol  paints 

(3)  alternative  reduction  approaches 

(4)  need  for  additional  reductions 

d.  Pesticides 

(1)  Summary  and  applicability 

(2)  Specific  provisions 

(3)  Reporting,  recordkeeping  and  test 
methods 

(4)  Relationship  to  State  rules 

(5)  Relationship  to  FIFRA 
5.  Cap  regulations 

a.  Introduction 

(1)  rationale  for  approach 

(2)  reduction  rate 

(3)  withdrawal  of  rules  based  on  SIP 
progress 

(4)  relationship  to  other  applicable  FIP 
provisions 

(5)  implementation  and  enforcement  issues 

(a)  compliance  mechanisms 

(b)  EPA  resources 

(c)  emission  quantification  mechanisms 

b.  Control  approach 

(1)  rule  structure 

(2)  applicability  and  exemptions 

(3)  determination  of  baseline  emissions 

(4)  compliance  plans 

(5)  reporting,  recordkeeping,  and 
compliance  requirements 

(6)  penalties 

c.  Industrinl  and  commercial  solvents  and 
coatings 

d.  VOC  emissions  associated  with  the 
manufacturing  of  products 

e.  Disposal  of  materials  containing  VCXHs 

f.  Commercial  food  preparation  and/or 
baking 

g.  PetroleLim  and  natural  gas  extraction, 
process! pg.  ar;d  storage 

h.  NOx  eir.issicn  sources 

(1)  Source  category  description 

(2)  Issues 

i.  Alternatives  to  the  FIP  cap  program 

(1)  Tradlnv"  ".)  omissions 

(2)  Manuiat-iLircrs  bubble  for  industrial  and 
commerci  jl  solvents  and  coatings 

(a)  introd-ic.iiu'.i 

(b)  withd'-^'^al  of  rules  based  on  SIP 
progress 

(t)  relation. '.p  with  other  FIP  provisions 

(d)  implerr.in!ation  date 

(e)  applicability 

(f)  exemption  limit 

(g)  concept 'lal  design 

(h)  rccordkee f ling  and  reporting 

(i)  implementation  and  enforcement  issues 

(3)  The  use  of  other  economic  instruments 
to  incent'vize  emission  reductions 

D.  Mobile  Sources 


1.  Overview  of  mobile  source  issues  and 
measures 

a.  Emissions  credit  for  the  California  Motor 
Vehicle  Control  Program 

b.  Summary  of  mobile  source  FIP  measures 

(1)  Programs  for  light-duty  vehicles 

(2)  Programs  for  medium-duty  vehicles 

(3)  Programs  for  heavy-duty  vehicles 

(4)  Programs  for  nonroad  vehicles  and 
engines 

(a)  nonroad  heavy-duty  engines 

(b)  small  nonroad  equipment 

(5)  Programs  for  national  transfxjrtation 
sources  and  Federal  activities 

(a)  locomotives 

(b)  commercial  aviation 

(c)  general  aviation 

(d)  military  installations 

(6)  Programs  to  reduce  vehicle  miles 
traveled 

(a)  employee  commute  options  programs 

(b)  parking  cash  out 

(7)  Special  issues  for  mobile  sources 

(a)  inspection  and  maintenance 

(b)  retrofit  programs  for  mobile  sources 

(c)  adjustments  based  on  local  control  of 
VMT  growth 

2.  Program  for  onroad  light-duty  vehicles 
and  engines 

a.  Overview 

b.  Air  quality  significance 

c.  Enhanced  inspection  and  maintenance 

(1)  Introduction 

(2)  Enhanced  I/M 

(3)  Background 

(4)  Summary  of  proposed  Federal 
enhanced  I/M  program 

(a)  Applicability 

(b)  Enforcement 

(c)  Network  type 

(d)  Test  type  and  procedure 

(e)  Vehicle  coverage  and  test  frequency 

(f)  Waivers  and  special  warranty  protection 

(g)  Enforcement  and  oversight 
(h)  Convenience  issues 

(i)  Onroad  testing 
(j)  Program  start  date 

d.  Enhanced  in-use  compliance  programs 
for  light-duty  vehicles 

e.  Onhighway  motorcycles 

f.  Discussion  of  emission  registration  and 
fee  systems  for  light-duty  vehicles 

g.  Parking  cash-out 

h.  ImfHjrtation  of  vehicles  into  California 

3.  Programs  for  onroad  heavy-duty  vehicles 
and  engines 

a.  Overview 

b.  Air  quality  significance 

c.  Enhanced  in-use  compliance  program  for 
heavy-duty  vehicles 

4.  Programs  for  nonroad  vehicles  and 
engines 

a.  Overview 

(1)  Statutor}-  authority 

(2)  General  nonroad  background 

(3)  Sierra  Club  suit 

(4)  Rationale  for  imjilementir.g  tlie  federal 
programs  in  the  FIP  areas 

(5)  California's  Nonroad  Program/ 
Preemption 

b.  Federal  Nonroad  Requirements 

(1)  Federal  Requirements  for  Compression 
Ignition  Engines  at  or  above  37kw 

(a)  Applicability 

(b)  Standards 

(r)  Compliance  Dates 


(d)  Certification  and  Test  Procedures 

(2)  Federal  Requirements  for  Spark  Ignited 
Engines  at  or  under  19kw 

(a)  Background 

(b)  Overview  of  Program  to  Control 
Emissions  from  SI  Engines  under  19  kVV 

(c)  Standards 

(d)  Regulatory  Scheme 

(3)  Federal  Requirements  for  Spark  Ignited 
Marine  Engines 

(ci)  Overview  of  Requirements  for  Spark- 
Ignition  Marine  Engines 

(b)  Definition  of  Spark  Ignited  Marine 
Engine 

(c)  Applicability 

(d)  Emission  Standards 

(e)  General  Enforcement  Provisions 

(f)  Compliance  Dates  for  Certifications 

(g)  Averaging,  Banking,  and  Trading 

c.  Sf)ecial  FIP  Measures 

(1)  On-Highway  Motorcycles  and  Nonroad 
Engines  Used  in  Recreational  Vehicles 
and  Nonroad  Motorcycles 

(a)  Overview 

(b)  Definition  of  On-Highway  and  Nonroad 
Motorcycles 

(c)  Applicability 

(d)  Standards 

(e)  Certification  and  Test  Procedures 

(f)  Authority 

(2)  Fees  on  Marine  Pleasure  Craft 

(3)  Nonroad  Compression  Ignition  Engines 
under  37kw  and  Nonroad  Spark  Ignited 
Engines  over  19kw  and  less  than  37kw 

d.  Enhanced  In-Use  Compliance  Program 
for  Nonroad  Engines  over  37  k\V 

e.  National  Transportation  Sources 

(1)  Introduction 

(2)  Civil  and  Military  Aviation 

(a)  General  Description  of  Category 

(1)  Aircraft  Operational  Classes 

(2)  Related  Mobile  Sources 
[3]  Need  for  Control 

(4)  Level  of  Control 

(b)  Commercial  Aircraft  Operations 
(J)  Overview 

[a]  Airline  Focus  and  Specific  Sources 
Covered 

(b)  Geographic  Scope 

(c)  Control  Period 

[2]  Key  Regulatory  Elements 

[a]  Summary 

(b)  Pounds  per  PEU  Scheme 
(f )  Fee  System 

[d]  Averaging  and  Trading 

(p)  Reporting  and  Recordkeeping 
if)  Exemptions 

[3]  Legal  Authority  and  Regulatory 
Interactions 

(4)  Ground  Access  Vehicles  Controlled  by 
Other  FIP  Elements 

(5)  Issues  for  Comment 

(6)  Aviation  Working  Group  Issues/ 
Concerns 

(r)  Military  Aviation 
(i)  Overview 

[a)  Military  Air  Base  Operations 

(b)  Control  Strategy 
(r)  Geographic  Scope 
(rf)  Control  Period 

[2]  Key  Regulatory  Elements 

(ii)  Summary 

(b)  Baseline  Inventory  and  Emissions  Cap 

(r)  Averaging  and  Trading 

((/)  Annual  Compliance  Determinations 

(p)  Reporting  Recordkeeping 


Federal  Register  /  Vol.  59.  No.  86  /  Thursday.  May  5.  1994  /  Proposed  Rules  23267 


(/)  Exemptions 

[3]  Legal  Authority 

(4)  Issues  for  Specific  Comment 

(d)  General  Aviation 
[1]  Source  Description 
12)  Overall  Control  Strategy 
{3)  Key  Regulatory  Elements 
(4)  Issues  for  Specific  Comment 

(e)  Public  Aviation 

(3)  Locomotives 

(a)  Introduction 

(b)  Freshly  Manufactured  Locomotives 

(c)  Remanufactured  Locomotives 
(7J  Option  I— National  Regulations 
(2)  Option  II— California  Only 

Requirements 

(d)  Additional  Measures  for  the  South 
Coast 

[1]  Fleet  Average  Standard  Program 
V)  Compliance  Program 
[3]  Authority 

(4)  Emission  Reductions 

(5)  Other  Options 

(4)  Marine  Vessels/Ports 
(a)  Background  and  Program  Description 
'(b)  Control  Strategies— Fee  System  Based 

on  Emission  Levels 
(I)  Fee  Categories 
[2]  Emission  Reduction  Technologies 

(c)  Control  Strategies — Discount  for  Using 
Port  Facilities  while  Hotelling 

(d)  Control  Strategies — Discount  for 
Staying  outside  of  the  Region 

[5)  Non-Aircraft  Military  Installations 
5.  Impact  of  Economic  Incentive  Program 

Rule  on  Fee  Programs  in  the  FIP 
i.  Introduction 

).  Requirements  under  the  EIP 
1)  Surplus 
2]  Quantifiable 

3)  Enforceable 

4)  Consistent  with  SIP  attainment  and  RF'P 
demonstrations 

5)  Permanent 

6)  Uncertainty  Provisions 

7)  Auditing 

8)  Reconciliation  Procedures 

9)  Implementation  Schedule 

10)  Administrative  Procedures 
Fuels  Programs 

.  Reformulated  Fuels 
.  Reformulated  Gasoline 
I.  California  Reformulated  Gasoline  (Phase 
II) 

.  California  Reformulated  Diesel  Fuel 
F.  Severe  Area  Requirements  for  Sacramento 

1.  Introduction 

2.  Employee  commute  options  program 

a.  Introduction  and  statutory  requirements 

b.  Program  requirements  and 
implementation  approach 

c.  Employer  and  compliance  plan 
requirements 

d.  ECO  rule  development  issues. 

3.  RACT  for  25  ton  per  year  sources 
a.  Applicable  requirements 

4.  New  source  review 

a.  Background 

b.  Overview  of  Rule  Requirements 

(1)  BACT 

(2)  Offsets 

(3)  Statewide  Compliance 

(4)  Alternative  Siting  Analysis 

c.  Existing  NSR  Rules 

d.  Changes  from  Original  APCD  Rules 
(1)  Changes  to  Address  Severe  Area 

Requirements 


(2)  Changes  to  Address  Federal 
Approvability 

(3)  Changes  to  Address  Federal 
Implementation 

e.  Dual  Permit  Application  and  Review 
f  Operating  Permits 

g.  Federal  Implementation  and  Delegation 
to  Local  Agencies 

5.  TCMs  to  offset  VMT  increases 

a.  Applicable  requirements 

b.  Demonstration  that  motor  vehicle  VOC 
emissions  will  not  increase  from  one 
ozone  season  to  the  next 

6.  Reformulated  gasoline 

a.  Provision  satisfied  in  FIP/SIP  actions 
above 
G.  §  182(e)(5)  New  Technology  Measures  for 
the  South  Coast 

1.  Introduction 

2.  Commitment  to  adopt  measures  and 
schedule  of  emission  reductions 

a.  Stationary/area  sources 

b.  Mobile  sources 

3.  Commitment  to  adopt  contingency 
measures 

H.  Attainment  Demonstrations 

1.  Introduction 

2.  Baseline  inventories 

a.  Adjustments  to  State's  emissions 
inventories 

b.  Basis  for  projected  emissions  inventories 

c.  Stationary  sources 

(1)  Sacramento 

(2)  Ventura 

(3)  South  Coast 

d.  Mobile  sources 

(1)  Highway  vehicle  emission  factors 

(2)  VMT  estimates 

(3)  Nonroad  vehicle  and  engine  emission 
inventory 

(i)  Heavy  duty  engines  greater  than  50  hp 

(ii)  Spark  ignition  engines  less  than  25  hp 

(iii)  Recreational  marine  engines 

(iv)  Locomotives 

(v)  Aircraft  and  airports 

(4)  Mobile  baseline  inventory  summary 

3.  Air  quality  data  and  modeling  analyses 

a.  Sacramento  Ozone 

b.  Ventura  Ozone 
South  Coast  Ozone 
South  Coast  CO 

State  and  local  control  measures 
Attainment  demonstrations 

a.  Sacramento  Ozone 

b.  Ventura  Ozone 

c.  South  Coast  Ozone 

d.  South  Coast  CO 

I.  Transportation  Conformity 
J.  Delegation;  FIP  Implementation  by  State 
and  Local  Agencies 

1.  State  and  local  obligation  to  incorporate 
FIP  requirements  in  operating  permits 

2.  Full  transfer  of  authority  through 
delegation 

3.  Full  transferor  authority  through  SIP 
approval 

4.  Partial  transfer  of  authority^ 
delegation 

IV.  Administrativ 


c. 
d. 
4. 
5. 


A.  Executive 

B.  Regulatory  Fl^exibility 

C.  Paperwork  Reduction  Act 

D.  Federalism  Implications 


Appendix  I 

A.  Enhanced  In-Use  Compliance  Program  for 

Light-Duty  Vehicles  and  Trucks 

B.  Enhanced  In-Use  Compliance  Program  for 

Heavy-Duty  Vehicles 

C.  Enhanced  In-Use  Compliance  Program  for 

Nonroad  Engines  over  37  kW 

Proposed  Revisions  lo  CFR 

40  CFR  52  Subpart  GGG 

40  CFR  52.2950— General  FIP  Provisions  and 

Delegation 
40  CFR  52,2951— New  Technology 
Commitments  under  §  182(e)('5) 
40  CFR  52.2952— Stationary  and  Area  Source 
VOC  Cap  Rules  (Sacramento) 
Industrial  and  Commercial  Solvents  and 

Coatings 
VOC  Emissions  Associated  with  the 

Manufacturing  of  Products 
Disposal  of  Materials  Containing  VOCs 
Commercial  Food  Preparation  and/or 

Baking 
Petroleum  and  Natural  Gas  Extraction, 
Processing,  and  Storage 
40  CFR  52.2953— Stationary  and  Area  Source 
VOC  Cap  Rules  (Ventura) 
Industrial  and  Commercial  Solvents  and 

Coatings 
VOC  Emissions  Associated  with  the 

Manufacturing  of  Products 
Disposal  of  Materials  Containing  VOCs 
Commercial  Food  Preparation  and/or 

Baking 
Petroleum  and  Natural  Gas  Extraction. 
Processing,  and  Storage 
40  CFR  52.2954— Stationary  and  Area  Source 
VOC  Cap  Rules  (South  Coast) 
Industrial  and  Conrunercial  Solvents  and 

Castings 
VOC  Emissions  Associated  with  the 

.Manufacturing  of  Products 
Disposal  of  Materials  Containing  VOCs 
Commercial  Food  Preparation  and/or 

Baking 
Petroleum  and  Natural  Gas  Extraction, 
Piocessing.  and  Storage 
40  CFR  52.2955— Stationary  and  Area  Source 

NOx  Cap  Rules  (Ventura) 
40  CFR  52.2956— Stationary  and  Area  Source 
NOx  Cap  Rules  (South  Coast)  (Resenedl 
40  CFR  52.2957— Consumer  Product  Rules 

(a)  Consum.er  products 

(b)  Antiperspirants  and  deodorants 
40  CFR  52.2958— Aerosol  Paint  Rule 

40  CFR  52.2959— Architectural  Coating  Rule 
40  CFR  52.2960— Pesticides  Rule 
40  CFR  52.2961— Stationary  and  Area  Sourt  e 
Rules 

(a)  Solvent  cleaning  operations 
(Sacramento,  Ventura) 

(b)  Wood  products  coatings  (Sacramento. 
Ventura) 

(c)  Auto  refinishing  operations 
(Sacramento) 

(d)  Adhesives  and  sealants  (Sacramento) 

(e)  Can  and  coil  coating  (Sacramento) 

(f)  Commercial  bakerfes  (Sacramento) 

(g)  Municipal  waste  landfills  (Sacramento) 
(h)  Livestock  waste  (Sacramento.  South 

Coast,  Ventura) 
(i)  Fugitive  emissions  from  gas  processing 
facilities,  refineries,  bulk  plants,  bulk 
terminals,  and  chemical  plants 
(Sacramento,  South  Coast,  Ventura) 
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(j)  Ser\'ice  stations  (Sacramento.  Ventiu-a. 

South  Coast) 
(k)  Waste  burning  (Sacramento.  Ventura. 

South  Coast) 
(i)  Residential  water  heaters  (Sacranienio) 
[m]  Stationary  interna!  consbus'^cn  engines 

(Sacramento) 
(n)  Biomass  boilers  and  steam  gf  neniiors 

(Sacramento) 
(o)  Gas  turbines  (Sacramento) 
(p)  R.\CT  mle— Formics  Corpcratic.-: 

(Sarramentb) 
'qj  RACT  rule — SierraPine  Lin!;;''  i 

(Sacramento) 
{r)  RACT  rale— Michig.ar.-Califori'ia 

LurrberCo.  (Sacramento) 
(sj  R.'^CT  rule— Reynolds  Metal 

(Sacramento) 
[:)  Fugitive  emissions  from  ci!  £.'.  j.  goj 
production  facilities  and  pipeline 
transfer  stations  (Sdcrsmen'.o.  So'j.'h 
Coast,  Ventura) 
lu)  Large  industrial,  coinrriercia!.  p.nd 
institutional  boilers,  steam  peaeratcr^. 
and  process  heaters  (Sacramento) 
(v)  Small  indusL-ial.  comraercial,  and 
institutional  boilers,  steam  geiiera'.o.';, 
and  process  heaters  (Sacrarr.eMo,' 
40  CFR  52.2962— Enhanced  In-Lw 

Compliance  Program  for  Motar  VVhicies 
40  CF'R  52.2963— Enhanced  I'M  Program 
40  CFR  52.2964 — Importation  of  Vehicles 
40  CFR  52.2965— Requirements  for  Engines 

Past  Their  Useful  Life 
4  0  CFR  52.2966— Enhanced  In-Us-; 

Compliance  for  Heavy  Duty  Eng;:-es  and 
Vehicles  Program 
40  CFR  52.2967— Nonrc^d  Vehicles  and 
Engines.  On-Highway  Motorcycles 
40  CFR  52.2970— Civil  Aircraft  Cp€ra'.:o=s 
40  CFR  52.2971— Locomotives 
40  CFR  52.2972— Military  Aircretl 

Operations 
40  CFR  52.2973— Ships  and  Por. > 
40  CFR  52. 2973 — Enhanced  In-Lse 
Compliance  Program  for  Nonroad 
Engines  over  37  kVV 
40  CTR  52.2990 — Employee  Commute 

Options  Program  Rule  (Sacramer.t&l 
40  CFR  52.30()(>— Genei^l  Permit 
Requirements  (Sacramento) 
40  CFR  52.3001— New  Source  Review 

(Sacramento) 
40  CFR  52.3002— Emissions  Reduction  Credit 
Authorization  (Sacramento) 

Appendix  to  40  CFR  52  Subpart  GGG 

40  CFR  81  Subpart  C 

40  CFR  B1.305— ReclQssir.cation  of 

Sacramento  Ozone  Nonattainment  Area 

I.  Executive  Summary 

A.  Introduction 

EPA  issues  this  Notice  of  Proposed 
Rulemaking  under  court  orders  to 
propose  by  Febi^ary  1994.  and 
promulgate  by  February  1995,  federal 
implementation  plans  (FIPs)  to  attain 
the  ozone  National  Ambient  Air  Quahty 
Standard  (NAAQS)  in  the  Sacramento 
and  Ventura  areas, '  and  to  attain  both 


the  ozone  and  carbon  monoxide  (CO) 
NAAQS  in  the  South  Coast  area.  These 
obligations  arise  from  provisions  of  the 
Clean  Air  Act  Amendments  (CV'^.^j  of 
1977  and  1990.  from  successful  citizen 
suits  to  compel  disapproval  of  1982 
altainnifint  plans  for  the  three  areas,  and 
from  district  court  orders  requiring  EPA 
to  prepare  federal  plans  demonstrating 
attainment  of  the  NAAQS.z 

Specifjcally,  these  proposals  are  the 
result  of  the  historical  inability  of  each 
cf  the  three  areas  to  develop  adequate 
stale  implementation  plans  (SIPs)  under 
the  Clean  Air  Act  of  1977.  Because  of 
these  failures.  EPA  was  required  by  law 
to  produce  federal  plans.  The  courts 
have  interpreted  that  this  federal 
responsibility  was  continued  by  the  L'.S. 
Congress  even  as  it  substantially 
amended  the  Clean  Air  .^ct 
Amendments  of  1990. 

Although  EPA  is  issuing  this  NPFAl 
today  because  we  are  legally  required  to 
do  so,  EPA  intends  to  use  this 
opportunity  to  assist  renewed  state  and 
local  efforts  to  achieve  clean,  healthy  air 
for  the  citizens  of  California.  Therefore, 
the  agency  has  tried  to  keep  one  central 
principle  in  mind  as  we  fashioned  our 
approach:  EPA  wants  to  do  this  in 
conjunction  with  tiie  ongoing  efforts  of 
the  local  communities,  not  simply 
impose  federal  plans  upon  them.  EPA 
believes  that  if  these  combined  efforts 
are  to  be  successful,  the  FIP  process 
must  both  develop  appropriate 
emissions  reduction  strategies,  and 
support  the  local-state-federal-public 
cooperation  necessary  to  attain  clean 
air.  These  proposals  therefore  contain 
not  only  the  specific  control  strategies 
necessary  to  demonstrate  attainment  in 
each  of  the  three  areas,  but  also  plans  to 
coordinate,  to  the  e.xtent  feasible,  an 
expanded  public  participation  process 
with  that  of  each  local  air  board.  This 
coordination  is  especially  important 
because  each  local  air  board  is  currently 
developing  its  own  SIP  under  the  Clean 
Air  Act  Amendm.ents  of  1990.  These 


'  EFA  is  not  CLrrentSy  under  a  district  court 
sctieduie  order  for  the  Ventura  FIP.  EPA  and  the 


plaintiffs  have,  however,  recently  negotiated  an 
agreement  providing  for  a  proposal  and 
promulgation  schedule  coniisient  with  those  for  the 
South  Coast  and  Sacramento.  The  settlement 
agreement  will  be  filed  shortly  with  the  court. 

2  In  the  case  of  Sacramemo,  the  lawsuit  was  f.led 
by  the  Environmental  Council  of  Sacramento  and 
the  Sierra  Club;  see  ECOS  v.  EPA.  No.  QVS  67- 
0120.  slip  op.  (E.D.  Cal.  Dec.  2.  1991).  The  plaintiff 
in  Ventura  is  Citizens  to  Preserve  the  Oiai.  see  CPO 
V.  EPA,  No.  CV  88  00982  HLH.  For  the  South  Coast, 
disapproval  of  the  1982  attainment  plan  followed 
liugation  by  a  private  citizen.  Mark  Abramowitz: 
see  Abramowitz  v.  EPA.  S32  F.2d  1071  (9th  Cir. 
1987).  The  South  Coast  FIP  order  resulted  from  a 
lawsuit  brought  by  the  Coalition  for  Clean  Air  and 
the  Sierra  Club.  Inc.;  see  Coalition  for  dean  Air  v. 
EPA  (reported  as  Coalition  for  Clean  Air  v.  Southern 
Cal  Edison).  971  F.Zd  219  (0th  Cir.  1992).  c«rf. 
denied.  113  8.  Ct.  1361  (1993). 


SIPs  must  be  adopted  and  submitted  to 
EPA  by  November  15. 1994.  If  they  can 
be  approved  by  EPA,  then  these  local 
plans  can  replace  proposed  federal 
controls.  In  light  of  these  ongoing 
efforts.  EPA  strongly  believes  that  a 
coordinated,  inclusive  process  is  the 
best  way  to  address  the  regulatory, 
social  and  economic  changes  which  will 
be  required  to  achieve  clean  air. 

LooKed  at  collectively,  the  plans 
proposed  here  will  directly  affect  more 
than  15  million  people — almost  half  of 
California's  population — and  v.rtunlly 
all  b-^sincsses  in  the  South  Coast. 
Sacramento,  and  Ventura  areas.  In  each 
FiP  area  the  proposed  stationary 
controls  will  require  emission 
reductions  from  small  commercial 
sources  such  as  bakeries  and  print  shcps 
to  large  industrial  sources  such  as 
petroleum  refineries  and  large 
manufacturing  operations.  Most 
commercial  and  industrial  activities 
will  be  affected.  Proposed  area  source 
controls  may  result  in  cost  increases  aiid 
reformulation  of  products  as  diverse  as 
hair  spray,  deodorant,  pesticides  and 
house  paint.  Mobile  source  emission 
reduction  requirements  for  autos, 
trucks,  planes,  trains,  boats,  ships,  and 
off-road  equipment  may  result  in  higher 
costs  to  some  and  significant  changes  in 
the  mode  of  transportation  for  others. 

These  reductions  are  made  even  more 
difficult — and  costly — because  they 
must  come  on  top  of  years  of  significant 
efforts  and  reductions.  For  example,  the 
South  Coast  area  has  managed  a 
reduction  in  peak  ozone  levels  of  nearly 
75%  since  its  worst  days  of  the  mid- 
1950"s.  Yet  it  remains  the  center  of  the 
worst  air  pollution  in  the  country. 
Sacramento  and  Ventura,  though  not 
facing  the  same  extreme  levels  of  air 
pollution  as  the  South  Coast,  have  also 
made  significant  strides  in  reducing 
ozone  levels;  but  they,  too,  remain  close 
to  the  bottom  of  any  urban  area  ranking 
of  air  quality  levels. 

Taken  together,  the  cost  associated 
with  the  proposed  pollution  control 
strategies  necessary  to  reach  attainment 
in  these  three  areas  ranges  from  $4 
billion  to  $6  billion  per  year  over  the 
next  16  years.  While  these  are  not  new. 
additional  costs  (they  were  included  in 
the  analysis  done  prior  to  the  passage  of 
the  CAAA  of  1990),  clearly  part  of 
developing  these  plans  is  coming  to 
terms  with  the  fact — regardless  of  which 
governmental  body  assumes 
responsibility  for  the  effort — that  most 
of  tlie  emission  reductions  that  were 
easy  or  inexpensive  were  achieved  in 
these  areas  some  time  ago. 

The  obvious  questions  at  this  point 
are,  "What  are  the  benefits  of  clean  air 
for  these  areas?  Is  it  really  worth  the 
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c64t?"  Ultimately,  the  second  question 
will  be  answered  by  the  citizens,  and 
^iture  citizens,  who  live  in  these 
communities.  In  order  to  make  this 
judgement,  citizens  will  need  to  know 
the  answer  to  the  first  question.  While 
w^  have  a  firm  understanding  of  the 
many  health,  economic,  and  aesthetic 
,  benefits  of  clean  air,  quantif>'ing  these 
benefits  has  proved  difficult. 

What  we  do  know  is  that  the 
reactivity  of  ozone  causes  health 
problems  because  it  damages  lung  tissue 
and  sensitizes  the  lungs  to  other 
irritants.  Scientific  evidence  indicates 
that  ambient  levels  of  ozone  not  only 
affect  people  with  impaired  respiratory 
systems,  such  as  asthmatics,  but  healthy 
adults  and  children  as  well.  Regular 
exposure  to  ozone  for  6-7  hours  at 
concentrations  below  the  levels  in  the 
ScMth  Coast,  Ventura  or  Sacramento  has 
befeh  found  to  significantly  reduce  lung 
function  in  normal,  healthy  people 
during  periods  of  moderate  exercise. 
Animal  studies  have  demonstrated  that 
repeated  exposure  to  ozone  for  months 
or  years  can  produce  permanent 
structural  damage  in  the  lungs  and 
accelerate  the  rate  of  lung  function  loss 
and  aging  of  the  lungs.  It  is  also  well 
accepted  that  ozone  can  cause 
sighificant  crop  yield  losses,  extensive 
daipiage  to  forests,  and  deterioration  of 
buildings  as  well. 

We  also  know  that  exposure  fo 
ele^iated  carbon  monoxide  levels  is 
assi^ciated  with  impairment  of  visual 
pej(jeption,  work  capacity,  manual 
de};(erity.  and  learning  ability,  and  with 
illr  4ss  and  death  for  those  who  already 
suffer  from  cardiovascular  disease, 
paitfcularly  angina  or  peripheral 
vasdular  disease. 

\ijhat  we  don't  know  enough  about 
yet  te  how  to  assign  a  direct  monetary 
val  tB  to  protection  from  these  air 
pollutants.  Benefits  such  as  reduced 
health  care  costs,  increased  emplovee 
attendance  and  productivity,  increased 
crop  yields,  reduced  materials  damage, 
and  B  healthier  ecosystem  clearly  have 
value.  The  quality  of  life  values 
associated  with  more  than  15  million 
people  finally  being  able  to  breathe  air 
free  of  unhealthful  levels  of  smog  and 
carbon  monoxide  must  be  added  to  the 
total  as  well.  On  balance,  these  values — 
when  compared  against  the  costs — were 
strong  enough  to  compel  the  U.  S. 
Congress  to  mandate  that  all  Americans 
be  provided  with  this  public  health 
proteciion.  That  is  what  the  Clean  Air 
Act  is  all  about.  Ultimately,  these 
federal  implementation  plans,  and  the 
state  and  local  efforts  which  will 
coincide  with  them,  are  about  finally 
bringing  that  protection  to  the  citizens 
of  California. 


B.EPA's  Goals 

As  the  above  discussion  suggests,  we 
seek  to  meet  several  goals  as  we  engage 
in  the  development  and  promulgation  of 
FIPs  for  these  California  areas.  These 
goals  compel  EPA  to  go  beyond  normal 
boundaries  of  rule  development  and 
implementation.  EPA  views  both  the 
SIP  and  FIP  processes  as  an  opportunity 
to  make  real  progress  towards  clean  air 
on  a  variety  of  fi-onts.  To  do  that,  these 
FIPs  must  include  more  than  rules 
which  reduce  emissions;  they  must  also 
involve  a  concerted  effort  to  make  the 
process  of  bringing  clean  air  to 
California  work  better.  This  effort  will 
require  even  better  cooperation  and 
coordination  among  local,  state  and 
federal  air  pollution  control  agencies, 
better  coordination  with  the  other 
governmental  agencies  which  must 
contribute  to  the  solutions,  and  more 
public  involvement  and  education. 
Success  demands  that  even,'one  work 
together  on  creative  and  innovati\e 
solutions  to  the  difficult  air  pollution 
problems  these  areas  still  face. 

1.  Prmide  for  the  Emissions  Reductions 
Needed  To  Meet  EPA's  Obligations 

First  and  foremost,  EPA's  goal  is  to 
meet  its  obligations  under  ihe  Clean  Air 
Act  and  under  court  orders,  to 
promulgate  plans  in  Sacramento, 
Ventura,  and  the  South  Coast  which 
provide  for  attainment  of  the  health- 
based  ozone  and  carbon  monoxide 
standards.  Due  to  historical  failures  of 
these  three  nonattainment  areas  to 
develop  adequate  plans  themselves,  the 
courts  have  determined  that  the  Clean 
Air  Act,  as  amended  in  1990,  requires 
EPA  to  provide  plans  now.  Although 
EPA  disagreed  with  the  retention  of  the 
FIP  obligations  in  the  wake  of  the  1990 
amendments,  EPA  takes  its  obligations, 
and  their  ultimate  objective  of  clean  air 
very  seriously, J  In  EPA's  view,  any 
efforts  to  fulfill  other  goals  stated  below 


'  EPA  has  previously  published  advance  noticRs 
of  proposed  rulemakings  (AKPRs)  and/or  notices  of 
proposed  rulemaking  (NPRs)  for  FIPs  in  the  three 
areas.  For  Sacramento.  ANPRs  were  published  on 
April  5,  1990  (55  FR  12669)  and  May  27.  1992  (57 
FR  22194).  For  the  South  Coast.  EPA  published  an 
A.NIPR  on  December  7.  1988  (53  FR  49494)  and  an 
NPR  on  .September  5.  1990  (55  FR  36458).  EPA 
published  an  NPR  for  Ventura  on  |anuarv  17.  1991 
(56  FR  1754).  While  the  approach  of  these  HPs  is 
quite  different,  the  reader  should  consult  these 
notices  for  an  account  of  the  litigation,  settlement 
agreements,  modifications  to  the  agreements, 
regulatory  history,  and  EPA's  then-current 
interpretations  of  its  obligations.  For  an  account  of 
EPA's  views  on  timing  a.nd  circumstances  of  these 
FIP  obligations,  sec  especially  the  executive 
summary  of  the  South  Coast  NPR  See  also 
Coalition  for  Clean  Air.  971  F.2d  219  (9th  Cir 
1992). 


must  complement  this  ultimate 
objective  of  clean  air. 

2.  Develop  the  FIPs  in  a  Manner  Which 
Encourages  and  Assists  the 
Implementation  of  Air  Quality  Measures 
by  State  and  Local  Agencies 

It  is  most  appropriate  for  state  and 
local  agencies  to  play  the  lead  roles  in 
addressing  their  own  air  pollution 
problems.  In  fact,  that  is  how  Congress, 
through  the  Clean  Air  Act,  intended  it 
to  work.  Traditionally,  this  approach 
has  placed  EPA  in  the  roles  of  technical 
advisor,  grant  officer,  and,  as  a  last 
resort  when  local  or  state 
responsibilities  are  not  met,  as  a 
backstop.  But  the  air  quality  problems 
faced  by  these  California  areas  are 
tremendous,  and  despite  their  efforts  the 
state  and  local  governments  have  been 
as  yet  unable  to  provide  a  plan  for 
attaining  the  health  standards.  It  has 
therefore  become  necessary,  both  legally 
and  practically,  for  EPA  to'play  the 
backstop  role  at  this  time. 

As  EPA  pursues  this  role,  we  believe 
that  we  must  do  so  in  a  manner  which 
both  encourages  and  supports  the  efforts 
of  the  state  and  local  governments  to 
meet  their  continuing  air  qualify  related 
responsibilities,  especially  regarding  the 
development  of  the  November  15  SIP 
S'abmittal.  In  short,  this  means  moving 
beyond  the  mere  fulfillment  of  our  legal 
responsibilities  toward  the 
establishment  of  a  full  working 
partnership  among  all  parties. 

Obviously,  the  first  real  test  of  this 
new  pailnership  begins  now.  As  has 
been  previously  discussed,  these  FIPs 
are  being  proposed  at  the  same  time  as 
state  and  local  agencies  are  preparing  to 
meet  many  of  the  Act's  most  important 
requirements,  including  their  own  plans 
to  address  the  very  same  obligation  as 
these  FIPs:  attainment  of  the  ozone 
NAAQS.4  EPA  is  concerned  that 
issuance  of  comprehensive  regulatory 
FIPs  within  the  FIP  time  frame  has  the 
potential  to  disrupt  the  SIP  planning 
process.  State  and  local  agencies  will  be 
in  the  process  of  designing  air  quality 
measures  for  legislative  or  board 
consideration  at  the  same  time  the 
federal  goverrunent  is  proposing  to 
promulgate  measures  to  cover  the  very 
same  emission  sources.  At  the  very 
least,  these  parallel  planning  processes 
are  likely  to  create  confusion  for  the 
public  and  the  regulated  com.munitv. 
EPA's  goal  is  to  develop  the  FIPs  in  a 
manner  that  supports  effective  air 


*  For  carbon  monoxide,  the  South  Coast  is 
revising  its  CO  SIP  which  was  submitted  to  tPA  in 
1992.  The  South  Coast  is  currently  scheduled  to 
submit  this  revised  SIP  to  EPA  in  November  1994 
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quality  planning  by  the  responsible  state 
and  local  agencies. 

3.  Minimize  Federal  Intrusion  Into  State 
and  Local  Affairs 

EP.^  will  meet  its  obligations  to 
prepare  federal  plans  for  clean  air  in 
these  three  areas  of  California,  and  EP.-\ 
must,  and  will  if  necessary,  implement 
the  measures  it  promulgates.  Kouever, 
EPA  firmly  believes  that  clean  air  is 
more  likely  to  be  achieved  faster,  and  in 
greater  harmony  with  local  economic 
and  community  goals,  if  its  own  role  is 
minimized  by  effective  state  and  local 
actions. 
rfter£PA's  current  challenge  to  minimize 
federal  intrusion  is  through  ihe  proposal 
and  promulg.ation  of  these  federal 
plans — plans  which  EPA  hopes  to  see 
replaced  by  state  and  local  regulations. 
Consequently.  EPA  will  withdra'.v  or 
rescind  any  federal  measure  it  proposes 
or  promulgates  as  soon  as  it  can  approve 
acceptable  SIP  measures  submitted  by 
the  state  which  provide  for 
commensurate  emissions  reductions.  In 
fact,  EPA  hopes  these  FlPs  will  become 
obsolete  as  a  regulatory  matter.  The 
remaining  value  of  these  FIPs  would 
then  be  the  partnerships  and  solutions 
which  both  minimize  federal  intrusion 
and  enable  the  state  and  local  agencies 
to  achieve  the  clean  air  goals  as  '.he  iaw 
envisions. 

To  put  this  another  way.  while  EP.\'s 
goal  is  to  minimize  federal  inlr.i*;ion 
into  state  and  local  decision  making  end 
impiemenlation  authority,  only  prompt 
^action  by  California  officials — within 
the  timetables  of  the  CAAA  and  '.he 
court  ordered  deadlines — can 
significantly  diminish  the  FIPs'  impact 
on  the  state.  EPA  intends  to  assist  the 
state  and  local  agencies  in  iheir  efforts 
to  adopt  and  submit  ozone  SIPs  with  the 
reauisite  emissions  reductions  and 
ornne  attainment  demonstrations.  As 
pointed  out  earlier  in  this  discussion. 
successful  state  and  local  action  will 
allow  EPA  to  withdraw  the  regulator}- 
pieces  of  the  federal  plan  or  reduce  the 
scope  and  stringency  of  its  imposed  or 
impending  measures. 

4  Minimize  Adverse  Socio-Economic 
Impacts 

EP.A  has  attempted  to  fashion  these 
proposed  FIPs  to  meet  the  attainment 
obligations  while  trying  hard  to  avoid 
unnecessarily  severe  social  and 
economic  impacts,  both  through  the 
choice  of  the  particular  regulations  and 
by  the  timing  of  their  implementation 
Despite  these  mitigatory-  approaches, 
federal  regulation  sufficient  to  achieve 
tlie  N.\AQS  in  these  heavily  polluted 
areas  has  the  potential  for  significant 
social  and  economic  disruption.  This  is 


the  inevitable  result  of  the  extraordinary- 
emission  reductions  required,  the 
advanced  level  of  control  that  already 
exists,  and  the  constraints  on  EPA's 
authority  and  practical  ability  to  enact 
and  implement  many  of  the  most 
appropriate  control  approaches  for  these 
areas.s  Current  control  strategies  in 
these  areas,  especially  in  the  South 
Coast,  already  employ  state  of  the  art 
technology  and  regulatory  design  for 
many  pollution  sources.  To  achieve 
attainment  in  these  areas,  in  effect,  we 
must  do  even  bener.  To  mitigate  the 
severe  impact  of  further  near-term 
emission  reduction  requirements.  EPA 
has  attempted  to  identify  control 
options  whi'_h  provide  emission  sources 
with  flexibility  and  incentives  for 
technological  development,  product 
reformulation  and  pollution  pre'/enticn. 
We  will  look  to  the  public  cornm.ents  on 
the  proposals  to  further  identif)'  such 
strategies. 

We  want  to  emphasize  here  again  that 
state  and  local  agencies  are  in  a  far 
better  position  to  tailor  plans  for  the 
areas  that  minimize  adverse  impacts  of 
the  attainment  obligations.  Through 
proximity  they  have  a  better 
understanding  of  their  emission  sources 
and  their  local  communities.  They  can 
also  achieve  significant  mobile  source 
reductions  from  transportation  and  land 
use  measures  that  are  beyond  EPA's 
resources  and  authority  to  implement 
directly. 

For  example,  there  is  a  growing  body 
uf  evidence  supporting  the  use  of 
m.arket-based  program.s.  sometimes 
incorporating  fees,  to  encourage 
emissions  reductions  and  transitions  to 
cleaner  technologies  and  processes. 
Such  policies  can  be  effectively 
designed  and  implemented  at  the  local 
level  where  a  specific  understanding  of 
local  conditions  and  economies  can  be 
integrated  into  a  flexible  program  and, 
regarding  fee-based  programs,  where 
revenues  can  be  redistributed  within  the 
community.  A  well  designed  program 
can  effectively  minimize  the  disruptive 
impacts  of  major  emissions  reductions. 
Conversely,  federal  measures  for  local 
implementation  must  be  general  enough 
to  provide  for  enforcem.ent  from  a 
distance,  and  have  severe  legal 
restraints  relative  to  local  revenue 
issues.  The  federal  Miscellaneous 
Receipts  Act.  for  example,  requires 
revenues  from  any  such  federal  fee- 
based  programs  to  be  deposited  in  the 
U.S.  Treasury,  thereby  preventing  their 
redistribution  within  the  local 


^  The  proposals  in  this  rulemaking  are  designed 
lo  achieve  the  substantial  emission  reductions 
required  in  these  three  areas  and  are  not  neces.sarily 
appropriate  for  areas  with  lesser  problems. 


community.  In  short  then,  locally 
designed  and  implemented  plans 
become  the  best  means  of  minimizing 
socio-economic  impacts. 

5.  Ensure  Fairness  with  Respect  to 
Impacts  on  the  Population  as  a  Whole 
and  on  Individual  Air  Pollution  Sources 

The  extent  of  the  air  quality  problems 
in  these  three  areas,  as  well  as 
principles  of  equity.'  demand  that 
emission  reductions  must  comie  from 
every  source  of  pollution — from  cars  to 
refineries  to  hand-held  spray  paint. 
Fairness  is  an  elusive  goal — what  seems 
fair  to  one  may  not  seem  fair  to 
another — but  there  are  a  few  fads  to 
bear  in  mind  as  we  formulate  a  pl;in  for 
clean  air:  (1)  Some  emission  sources 
ha\-e  been  required  to  reduce  more  than 
others  in  the  past:  (2)  Some  emissions 
can  be  reduced  more  cheaply  tlian 
others;  (3)  Some  individuals  and 
sources  of  emissions  can  more  easily 
afford  to  comply  with  air  pollution 
regulations  than  others. 

MvTiad  sources  comprise  the  pieces  of 
the  air  quality  problem,  and  each  of 
these  sources  must  be  part  of  the 
solution.  What  part  of  the  solution  each 
will  contribute,  and  how  to  fashion 
those  contributions  into  a  plan  is  w-here 
the  challenge  lies.  EPA  has  and  v\ill 
continue  to  consider  the  issue  of 
fairness  as  it  develops  these  FIP 
strategies.  We  encourage  the  regulated 
community  and  the  public  to  make  sure 
that  the  clean  air  strategies  which 
ultimately  get  implemented  are  fair  by: 

(1)  Constructively  participating  in  the 
FIP  public  involvement  processes;  and 

(2)  supporting  the  development  of 
appropriate  SIP  measures  to  displace  as 
much  of  each  of  the  FIPs  as  possible. 

6.  Ensure  That  the  Federal  Government 
Does  its  Part  to  Contribute  to  the 
Solution 

The  solution  to  these  air  quality 
problems  will  require  the  participation 
of  all  sectors  that  can  contribute.  There 
are  several  ways  that  these  FIP 
proposals  embody  the  federal 
government's  contribution  to  the 
solution.  First.  EPA  is  meeting  its  legal 
obligations  to  provide  plans  for 
attainment  in  the  FIP  areas.  EPA  has 
proposed  plans  which,  building  upon 
existing  stale  emission  control 
strategies,  will  meet  the  ultimate  goal  of 
attainment.  EPA  hopes  that  this  federal 
effort  will,  by  actually  providing  a 
complete  plan,  leverage  state  and  local 
efforts  to  complete  their  1994  ozone 
iittainment  SIPs. 

Second,  some  of  the  federal  rules 
proposed  today  would  achieve 
reductions  from  emission  sources  over 
which  the  federal  government  has  sole 
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iirisdiction.  Emissions  from  sources 
1  ich  as  new  locomotives,  ship  engines, 
I  rcraft  engines,  and  some  farm  and 
I :  )nstruction  equipment  have  not  b-^en 
>teviously  included  in  state  and  i(x;nl 
irfforts  to  develop  comprehensive  a.nd 
complete  attainment  plats.  While  EPA 
believos  tha!  '.hese  sources  are 
ii|)propriate  for  regulation,  there  nu.iain 
i:|irer>olved  legal  and  poiicv  issues 
1 4garding  the  extent  to  which,  if  at  all, 
lipA  can  or  should  continue  lo  rofi.tldte 
them  indefinitely.  In  other  words. 
!  hould  SIPs,  such  as  those  dut'  in 
IJbvember  1994.  be  allowed  to  take 
q»edit  for  federally-mandated  reductions 

Sm  tliese  t\-pes  of  sources?  EPA  is 
ucsting  comment  on  this  issue. 

jThird.  the  FIPs  proposed  today 
i  [jclude  reductions  from  federal 
f  jjcilities  such  as  militarj'  bases.  EPA 
iltends  to  continue  working  with  other 
federal  agencies  to  reduce  emissions 
from  their  operations  in  these  FTP  areas 
^s  well  as  other  nonattainment  areas. 

Finally,  as  we  have  stated  earlier.  EPA 
views  these  FIPs  as  an  opportunity  to 
rxjn  tribute  much  more  than  a 
comprehensive  set  of  regulations.  The 
ultimate  goal  of  clean  air  requires  public 
support  and  education,  development  of 
new  clean  technologies,  use  of 
environmentally  sound  modes  of 
transportation,  and  a  fundamental  shift 
to  Include  pollution  prevention  into  our 
everyday  decision  making  both  at  home 
and  at  work.  Along  with  these  proposed 
FIP  rules,  EPA  as  an  agency  is  pursuing 
a  Jot  of  initiatives  which  will  contribute 
to  these  pieces  of  the  clean  air  solution. 
These  efforts  include  implementation  of 
the  President's  Chmate  Change  Action 
PIftn;  an  increasing  emphasis  by  the 
a|;f'nc7  on  public  av.'areness  of 
environmental  issues  and  solutions  and 
i:nplementation  of  the  National 
Environmenral  Education  Act; 
participation  in  the  development  and 
funding  of  a  government-wide 
Environmental  Technology  Initiative; 
aod  a  direct,  agency-wide  focus  on 
pollution  prevention  in  every 
rulemaking  we  undertake.  0\er  time, 
these  efforts  will  provide  significant 
e.tiissions  reductions  not  only  for 
Cijifomia,  but  across  America  as  well. 

Summary  of  the  FIP  Contents 

ijlnder  the  Clean  Air  Act, 
roo.ittainment  areas  are  classified 
acdording  to  the  severity  of  their 
pcllution  problem.  The  attainment 
de  4dlines  that  are  then  assigned  reflect 
the  classification.  The  current 
classifications  for  the  three  FIP  ozone 
nonattainment  areas  are  set  forth  below. 
Also  depicted  are  the  attaiiunent 
deadlines,  which  are  as  expeditious  as 


practicable,  but  not  later  than  the 
following  dates: 


Area 

Classification 

Attairv 
merit  date 

SoLrtti  Coast  .... 

Extreme 

2010 

Ventura 

Sacrame.nto 

Severe 

Senous  

2005 
1999 

For  a  numbc-r  of  reasons,  EPA  believes 
that  the  control  strategies  available  to 
the  Agency  to  attain  the  ozone  standard 
in  the  Sacramento  area  by  1999  could 
result  in  unacceptable  socioeconomic 
hardship.  For  e.xample.  nitrogen  oxides 
(NOx)  emissions  within  the  Sacramento 
area  are  overwhelmingly  from  mchila 
sources.  And,  while  significjint 
reductions  of  mobile  source  NOx 
emissions  will  result  from  the 
scheduled  phasing  in  of  cleaner  engines 
and  fuels,  this  changeover  to  cleaner 
engines  and  fuels  will  take  some  time 
(e.g.  manufacturing  changes, 
replacement  costs,  infrastructure 
changes).  This  Is  especially  true  since 
owmers  legitimately  want  to  continue  to 
receive  the  benefits  of  a  full  usehil  life 
from  their  present  vehicles  and  engines. 
Therefore,  in  order  to  get  the  plarmed 
emissions  reductions  earlier,  i.e.,  before 
1999,  EPA  must  either  restrict  the  use  of 
current,  dirtier  vehicles  and  engines,  or 
somehow  force  turnover  in  the  current 
vehicle  and  engine  fleet.  That  means 
considering  options  like  no-drive  days, 
and/or  dramatically  increasing  the  costs 
associated  with  operating  vehicles  and 
engines  currently  in  use. 

Moreover,  in  order  lo  attain  by  1999, 
stationar>'  sources  in  the  Sacramento 
area  would  be  required  to  reduce  their 
volatile  organic  compounds  (VOC) 
emissions  by  20%  by  1999.  which 
because  of  the  magnitude  of  reductions 
could  lead  to  potential  production 
cutbacks  or  shutdowns.  As  a  result  of 
these  negative  socioeconomic  impacts. 
EPA  is  proposing,  in  addition  to  the 
1999  attainment  option,  the  option  of 
reclassifying  the  Sacramento  area  to 
severe.  EPA's  reclassification  proposal 
would  move  the  attainment  deadline  to 
2005.  and  would  allow  the  Sacramento 
area,  for  purposes  of  attainment,  to 
benefit  from  substantial  emissions 
reductions  without  the  use  of  more 
disruptive  emissions  reduction  options. 
Even  with  the  additional  requirements 
associated  with  a  severe  designation 
(eg.  the  Employee  Commute  Option 
program,  and  more  stringent  New 
Source  Review  requirements)  the 
Agency  believes  that  this  2005  deadline 
can  result  in  attaiiunent  without  the 
onerous  consequences  associated  with 
Sacramento's  current  classification. 
The  South  Coast  is  classified  as  a 
serious  CO  nonattainment  area  and  is 


required  to  attain  the  CO  NAAQS  as 
expeditiously  as  practicable,  but  not 
later  than  2000. 

Given  these  attainment  deadlines,  the 
principal  technical  objectives  of  the 
proposed  FIPs  are  to:  (1)  Determine  the 
pollutant  emission  reductions  needed  lo 
attain  the  NAAQS  in  each  area;  (2) 
select  the  additional  control  strategies 
best  suited  lo  achieve  these  reductions, 
and  (3)  develop  specific  measures  for 
each  strategy. 

1.  Required  Emission  Reductions 

The  first  task  depends  on  the 
collection  and  analysis  of  critical  data 
relating  emissions  to  ambient 
concentrations.  To  the  greatest  extent 
possible.  EPA's  proposed  FIPs  use  data 
compiled  by  the  California  Air 
Resources  Board  (CARB)  and  the 
responsible  local  agencies  (e.g.  the  local 
air  pollution  control  districts  and 
councils  of  governments)  regardmg 
current  and  future  sources  and  levels  of 
emissions  in  each  area.  In  order  to 
remain  consistent  with  stale  and  local 
planning  efforts.  EPA  has  made 
adjustments  to  these  data  only  where 
absolutely  necessary  to  correct  errors, 
improve  the  precision  and  currency  of 
the  data,  or  analyze  more  effectively  the 
impact  of  control  measures. 

Of  necessity,  the  proposed  FIPs  rely 
on  air  quality  measurements  and 
meteorological  input  from  the  extensive 
CARB  and  district  monitoring  networks. 
Finally,  in  order  to  relate  emissions 
levels  to  ambient  pollutant 
concentrations.  EPA  has  chosen  to  rely 
on  modeUng  analyses  developed 
cooperatively  with  the  involved  slate 
and  local  agencies  and  used  in  their 
ongoing  SIP  development  activities. 
These  technical  foundations  of  the 
FIPs  are  discussed  in  section  III.H.,  and 
further  details  may  be  found  in  the 
technical  support  documents 
accompanying  this  proposal.  The  data 
and  analyses  will  be  revised  to  reflect 
the  final  FIP  strategies  and  to  conform, 
to  the  extent  possible,  with  new 
mformation  and  assumptions  used  by 
the  state  and  local  agencies  in  the  1994 
ozone  SIPs  for  each  area. 

The  results  of  these  complex  technical 
assessments  confirm  iho  need  for 
massive  fur;.her  reductions  in  emissions 
of  the  ozone  precursor  pollutants  in 
each  area.6  In  the  most  challenging  case, 
current  levels  of  VOC  must  be  reduced 


•Ground-level  ozone,  more  commnniv  known  ds 
smog,  is  formed  whon  nitrogen  oxides  (NOx)  a.-id 
voiatile  organic  compounds  (VCX.S)  raac:  witli  h'mh 
iRmperaturet.  Strategies  for  reducing  .smog 
generally  require  reductions  in  both  VOC  a.id  NO» 
emissions.  Ozone  causes  hualih  problems  by 
damaging  lung  tis-sue  and  sensitizing  the  iii-g»  tn 
other  irritants. 
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by  90  percent  and  NOx  emissions  must 
be  reduced  by  70  percent  to  reach 
attainment  of  the  ozone  NAAQS  in  the 
South  Coast  by  the  target  date  of  2010. 
In  Ventura,  approximately  a  40  percent 
reduction  of  both  VOC  and  NOx  appears 
to  be  necessary  for  ozone  attainment  by 
2005.  The  reduction  requirements  for 
the  Sacramento  area  are  slightly  lower, 
but  still  amount  to  roughly  40  percent 
for  VOC  and  30  percent  for  NOx  by  1999 
or  2005.  Finally,  approximately  a  45 
percent  reduction  in  CO  emissions  is 
needed  in  order  to  attain  the  CO 
standard  in  the  South  Coast  Air  Basin 
by  2000. 

2.  Selection  of  Control  Strategies 

EPA's  selection  of  control  strategies 
for  the  FIP  areas  began  with  a  review  of 
the  existing  emissions  inventories  to 
determine  which  pollution  source 
categories  were  present  in  each  area  and 
the  extent  to  which  each  category 
contributed  ozone  precursor  (VOC  and 
NOx)  pollutant  emissions.  All  mobile 
source  categories  are  present  in  each  FIP 
area  with  the  exception  of  ocean-going 
vessels  in  Sacramento,  but  the  relative 
importance  of  individual  mobile  source 
categories  varies  significantly  among  the 
three  areas.  While  the  South  Coast  area 
includes  most  industrial  and 
commercial  source  categories,  the 
emissions  inventory  for  the  Sacramento 
area  includes  very  few  of  these  sources. 
The  importance  of  agriculture  in 
Ventura  County  is  reflected  in  the 
unusual  proportion  of  that  area's  VOC 
inventory  assigned  to  pesticides  use. 
More  details  on  the  inventory  profile  for 
each  area  may  be  found  in  sections  II. A 
and  IIl.H. 

For  stationary-  sources,  EPA  next 
reviewed  the  extent  to  which  each 
category  was  currently  controlled  under 
either  federal,  state,  or  local  regulations. 
In  those  few  cases  where  the  e.visting 
level  of  control  failed  to  meet  existing 
national  requirements  for  application  of 
reasonably  available  control  technology 
(RACT),  EPA  prepared  remedial 
regulations  for  specific  industrial 
sources  identified  in  section  III.C.2., 
below. 

EPA  then  reviewed  the  potential  for 
further  reductions  from  each  stationary 
source  category  in  each  area,  based  on 
upgrading  the  level  of  control  to  match 
that  required  by  the  best  existing  rules. 
Ijy  further  enhancements  to  existing 
rules  to  reflect  available  technology,  or 
by  imposing  requirements  that  could  be 
met  through  technology  transfer  from 
similar  sources.  From  this  exercise,  EPA 
selected  and  prepared  most  of  the 
industrial  and  commercial  source 
control  measures  discussed  in  section 
II1.C.3. 


That  brings  us  to  the  first  decision 
point  where  the  awkwardness  of  having 
the  federal  government  undertaking  air 
quality  planning  for  a  particular  state  or 
locality  becomes  obvious.  How  will  the 
remaining  emission  reductions  be 
apportioned  among  mobile  sources, 
factories,  and  consumer  products  and 
services?  The  choice  is  best  made  with 
boih  a  consideration  of  the  costs  and 
benefits  associated  with  particular 
control  measures  and  a  knowledge  of 
the  local  impacts  that  will  occur  when 
a  specific  choice  is  made.  In  addition, 
each  locality  has  a  different  mix  of 
industries  in  different  states  of 
economic  health  and  with  differing 
capabilities  to  absorb  the  costs  of 
emission  control. 

Lacking  detailed,  specific  information 
about  every  emissions  source  in  each 
FIP  area,  the  choice  EPA  has  made  in 
this  proposal  is  to  seek  further 
reductions  in  all  categories  of  pollution 
sources  generally  in  the  same 
proportion  as  their  remaining 
contribution  to  the  problem.  Given 
EPA's  distant  starting  point  in  thiis  area 
of  regulation  (i.e.  EPA  is  not  the  local  air 
board)  this  approach  is  as  fair  as  EPA 
can  be.  This  means  that  the  FIPs' 
reductions  are  generally  apportioned  in 
an  "equal,"  across-the-board  fashion 
even  though  individual  pollution 
sources  or  source  categories  may  vary 
substantially  in  their  starting  points  (the 
extent  to  which  they  have  already 
reduced  their  emissions)  and  in  their 
ability  to  achieve  further  emission 
reductions.  Local  air  boards  have  a 
greater  capacity  for  developing  the  kind 
of  detailed,  specific  information  about 
local  emissions  sources  which  can 
improve  and  replace  these  policies.  EPA 
encourages  the  local  boards  to  do  so 
wherever  possible. 

As  a  result,  significant  further 
reductions  must  be  achieved  by 
industrial  sources,  such  as  petroleum 
refineries,  which  may  have  already 
invested  hundreds  of  millions  of  dollars 
in  control  equipment.  EPA  is  proposing 
that  these  sources  reduce  their  VOC  and 
NOv  emissions  still  further,  not  only 
through  conventional,  technology-based 
regulations  (for  example,  the  fugitive 
emissions  regulation  presented  in 
section  1II.C.3.J.),  but  also  through 
market-based  "cap"  rules,  which  allow 
soiu-ces  the  flexibility  to  select  their 
reduction  approach  so  long  as  overall 
emissions  are  reduced  annually  (see 
section  I1I.C.5.). 

Area  source  emissions  must  also  be 
dramatically  reduced  through 
regulations  that  apply  either  to 
individuals  or,  in  some  cases,  the 
national  manufacturers  and  distributors 
of  materials  whose  application,  storage. 


or  use  contribute  evaporative  VOC 
emissions.  The  category  of  area  sources 
proposed  for  new  (or  further)  regulation 
in  the  FIPs  includes  such  diverse 
substances  or  activities  as  clean-up 
solvents,  architectural  coatings,  waste 
burning,  landfills,  pesticides,  consumer 
products,  livestock  waste,  and 
residential  water  heaters  (see  sections 
I1I.C.3.  and  I1I.C.4.). 

Certain  of  the  area  sources  present 
special  challenges  both  to  the  regulated 
community  and  to  the  regulator.  For 
example,  today's  NPRM  includes  a 
proposal  that  manufacturers  of 
pesticides  not  only  continue  to  comply 
with  existing  state  and  federal  rules  that 
address  toxics  concerns  but  also 
reformulate  their  products  sold  in 
California  to  diminish  VOC  emissions 
(section  lII.C.4.d.).  Regulation  of  other 
area  sources,  including  most  categories 
of  consumer  products,  involves  complex 
considerations  of  the  extent  to  which 
additional  reductions  can  be  achieved 
without  negatively  affecting  the 
products'  quality  or  its  effectiveness.' 

EPA  began  its  selection  process  for 
mobile  source  control  strategies  with 
those  measures  that  were  required  in  all 
states  by  the  Clean  Air  Act  Amendments 
of  1990.  and  those  measures  being 
implemented  by  the  State  of  California 
and  local  agencies.  EPA  considered  the 
impact  of  these  measures  as  well  as  the 
expected  benefit  of  national  mobile 
source  rules  in  process.  For  example, 
the  California  Low  Emissions  Vehicle 
program  (LEV)  relies  on  advanced 
emission  control  technologies,  clean 
gasoline,  and  an  on-board  diagnostics 
system  which  achieve  substantial 
reductions  beyond  those  which  will 
result  from  federal  cars.  As  described 
above.  EPA  then  developed  mobile 
source  control  strategies  such  that 
generally  equal,  proportional  reductions 
would  be  achieved  in  all  stationary,  area 
and  mobile  source  categories.  EPA 
developed  strategies  which,  if 
implemented,  would  result  in  cleaner 
vehicles  and  engines  via  further 
improvements  in  technology  or  mobile 
source  users  selecting  alternatives  with 
lower  polluting  characteristics.  EPA  also 
developed  strategies  which  rely  on 
declining  emission  limits  for  other 
remaining  mobile  source  categories, 
both  to  provide  sufficient  reductions  for 
attainment  and  to  assure  that  each 
category  of  emission  source  was 
contributing  to  the  solution. 


'  In  the  case  of  consumer  products.  CARB  has 
already  undertaken  these  analyses  and  adopted 
regulations.  Those  FIPs  do  not  include  any  new 
requirements  for  these  consumtT  product 
categories,  but  would  make  the  existing  state 
requirements  federally  enforceable. 
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In  1990.  passenger  cars,  other 
highway  vehicles,  nonroad  enginc?s  and 
equipment,  aiid  the  transportation 
facilities  used  in  interstate  commerce 
produced  from  53  to  63  percent  of  the 
t|)lal  inventory  of  volatile  organic 
c^ampoirnds  (VOCs)  and  from  70  to  S4 

Tcent  of  the  total  inventory  of  oxides 

f  nitrogen  (NOy)  in  the  FTP  areas 
vered  by  this  proposal.  In  order  to 
demonstrate  attainment  of  the  ozone 
sjsndard  in  these  areas.  EPA  is 
piroposing  regulations  which  assure 
significant  reductions  in  mobile  source 
emissions — beyond  those  already 
epcpectcd  from,  the  continued  turnover  lo 
awer,  cleaner  vehicles  and  engines. 
le  m.obile  source  category  covers  a 
viEfry  broad  range  of  sizes  of  equipment, 
types  of  fuels,  usos  and  operating 
niodes.  and  extent  of  current  pollution 
cpptrol.  Therefore,  there  is  no  one 
measure  or  even  one  uniform  type  of 
nteasure  which  is  proposed  across  the 
category  to  achieve  the  reductions 
npeded  for  the  attainment  plans  (see 
section  IlI.D.l.). 

The  ozone  attainment  rf?sponsibility 
also  falls  on  mobile  sources  that  may 
operate  on  a  national  (or  even  an 
international)  scale.  Many  of  these 
mobile  sources  have  not  previously 
been  controlled  and  must  now 
undertake  for  the  first  time  challenging 
pollution  abatement  assignments.  For 
example,  EPA  is  proposing  that 
locomotives  and  large  ships  work,  to 
reduce  NOx  and  VOC  emissions  from 
their  respective  activities  in  the  FIP 
areas  (see  sections  III.D.4.e.(3).  and  (4).). 
Airline  operators,  though  lo  some  extent 
previously  regulated  for  air  quality 
purposes,  will  also  be  asked  to  make 
further  emissions  reductions  from 
aihjraft  and  other  airport  activities  (sef? 
Sfiction  III.D.4.e.(2).). 

In  addition,  high  quality  inspection 
and  maintenance  (I/M)  programs  for 
vehicles  remain  the  single  most  cost 
eftfective  and  important  measure  for 
adhieving  mobile  source  emissions 
reductions.  In  the  FIPs,  EPA  is 
pitoposing  a  prog.-am  which  follows 
closely  the  model  for  meeting  the 
performance  standards  for  all  I/M 
pijograms  nationwide,  and  which  EPA 
cduld  effectively  implrtment.  EPA  and 
Ihp  State  of  California  are  continuing  to 
hr^Id  discussions  on  a  different 
enhanced  program  design  which  would 
mfcet  the  national  enhanc»>d  1/M 
purformanre  stand;ird  if  implemented 
by  the  state.  If  an  agreement  is  reached, 
apjpropriate  legislation  and  regulations 
are  adopted,  and  an  approvable  SIP 
revision  is  submitted,  EPA  will 
withdraw  or  rescind  the  FIP  I/M 
prtjpram  (section  III.D.2.c). 


One  reason  that  vehicle  emissions 
continue  to  be  such  a  large  portion  of 
total  VOC  and  NOx  emissions — despite 
increasingly  stringent  emission 
standards  for  vehicles — is  because  of 
high  growth  in  vehicle  miles  traveled 
(yMT).  This  VMT  increase  reflects  the 
simple  facts  tliat  more  cars  are  on  the 
road  today  than  ever  before,  and  more 
people  are  driving  more  miles  than  ever 
before.  In  order  to  encourage  a  reduction 
in  VMT.  and  in  the  number  of  cars  on 
the  road,  EPA  is  proposing  two 
programs  designed  to  decrease  growth 
in  V\{T  by  targeting  single  occupant 
vehicle  use.  The  proposed  measures 
uill  require  increases  in  average 
occupancy  in  personal  vehicles  in 
Sacramento  and  encx)urage  shifts  to 
carpooling  and  pubUc  modes  of 
transportation  in  all  the  FIP  areas 
(sections  III.F.2  and  III.D.2  g).  Various 
other  strategies  could  be  used  to  achieve 
decreases  in  VMT.  As  discussed  below 
and  elsewhere  in  today's  NPRM,  EPA 
resources,  and  statutory  authority  have 
constrained  our  ability  to  propose  these 
possibly  more  effective  strategies. 

In  designing  these  FIPs,  EPA  has 
attempted,  wherever  possible,  to 
structure  the  proposed  FIP  rules  so  that 
responsible  state  and  loc:al  agencies  can 
adopt  the  rules  as  part  of  their  SIPs  or 
accept  EPA  delegation  to  implement  the 
federal  rules  (section  ID.J.).  For  example, 
the  proposed  New  Source  Review  (NSR) 
regulations  for  the  Sacramento  FIP  area 
tracks  the  existing  rule  format  and 
terminology  shared  by  the  5  Sacramento 
area  air  pollution  control  districts, 
rather  than  following  the  design  of 
EPA's  existing  federal  NSR  regulations 
(section  III.F.4.). 

While  the  emission  reduction  targets 
in  Sac:ramento  and  Ventura  are 
formidable,  the  overwhelming 
reductions  needed  for  ozone  attaimnent 
in  the  South  Coast  appear  to  require  that 
each  individual  pollution  source  witJiin 
the  FIP  area  eventually  abate  its 
emissions  almost  completely.  For 
practically  ever>-  controllable  source 
category,  this  ultimate  degree  of  control 
is  beyond  a  level  now  foreseeable  with 
exi.sting  technology  and  control 
techniques. 

Congress  recognized  that  this  unique 
South  Coast  attaimnent  challenge 
n'quired  sustained  commitjnent  to  seek 
and  apply  new  tecimological  soliitions. 
EPA's  proposed  FIP  employs  the  special 
provision  in  the  1990  Clean  Air  Act 
Amendments,  which  allows  for 
commitments  (rather  than  fully  adopted 
regulations)  as  part  of  the  South  Coast 
ozone  attairunont  demonstration.  The 
•South  Coast  FIP  includes  these 
commitments  and  outlines  some  of  tlie 
federal  activities  currently  underway  to 


support  the  development  and 
ccmmerciahzation  of  new  control 
technologies  or  pollution  preventi,?n 
techniques  (see  scx:Uon  IlI.D.S.d.). 

The  state  has  already  submitted  a  SIP 
for  the  South  Coast  demonstrating 
attainment  of  the  CO  NAAQS  by  the 
year  20C0.  This  demonstration  relies 
primarily  on  existing  slate  programs  for 
clean  fuels  and  vehicles,  supplemented 
by  an  enhanced  motor  vehicle 
inspection  and  maintenance  (I/M) 
program.  Since  the  state  has-not  yet 
developed  and  submitted  legislation 
and  regulations  to  implement  an 
erdianced  I/M  program,  EPA  is 
proposing  to  complete  the  state's 
attainment  demonstration  with  a  single 
federal  measure:  the  contractor-run  I/M 
program  discussed  in  section  II1.D.2.C. 
As  discussed  above,  EPA  beheves  that 
an  I/M  program  is  a  necessary  part  of 
the  ozone  FTPs  as  well.s 

3.  Specific  Control  Measures 

a.  Stationary/area  source  measures. 
With  few  exceptions,  industrial  and 
commercial  sources  in  the  FIP  areas  are 
already  subject  to  air  pollution  controls 
that  match  or  exceed  the  stringency  of 
rules  applied  elsewhere  in  the  countrj'. 
In  the  Sacramento  FIP  area,  however. 
EPA  was  able  to  identify  four  major 
industrial  facilities  (Michigan-California 
Lumber  Company;  Formica  Corporation; 
SierraPine  Limited;  and  Reynold's 
Metals)  for  which  the  applicable  local 
regulations  do  not  reflect  the  minimum 
level  of  control  required  nationally.  The 
state  and  local  air  districts  remain  under 
an  obligation  to  adopt  and  submit 
"RACT"  regulations  for  these  sources. 
Since  these  agencies  (specificallv.  Placer 
County  and  El  Etorado  County  Air 
Pollution  Control  Districts)  have  not  yet 
acted,  EPA  is  today  proposing  detailed 
provisions  that  will  contribcte  to 
attainment  in  the  Sacramento  area  by 
supplementing  the  applicable 
regulations  to  match  available  control 
technology.  See  section  1II.C.2.  and 
proposed  40  CFR  52.2961(pHs). 

EPA  selected  a  second  set  of  proposed 
FIP  controls  by  comparing  existing  air 
pollution  regulations  in  each  FIP  area 
with  the  best  existing  state  or  local 
regulation,  on  a  category-by-category 
basis.  Where  a  more  effective  control 
measure  that  could  provide  significant 
reductions  alrr^ady  existed  (either  as  an    ' 
adopted  or  draft  rule),  EPA  has  adapted  • 
and  proposed  the  rule  for  federal 
administration  in  the  applicrble  FIP 
areas.  Sinc»  existing  South  Coast 
controls  are  generally  the  most  stringent 
in  the  country,  many  of  these  proposed 
ndes  v.ore  bised  on  existing  SCAQ.MD 


•.Spo  Kirlier  dis<  ussion  on  1  M. 
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regulations  and  are  proposed  for  the 
Sacramento  and  Ventura  areas,  hi  some 
cases,  the  proposed  FIP  rules  newly 
regulate  sources  in  the  area  (e.g.. 
commercial  bakeries  and  municipal 
landfills  in  the  Sacramento  FIP  area).  In 
other  cases,  the  proposed  rules 
significantly  strengthen  existing 
regulatory  provisions  (e.g.,  tighter 
coatings  and  solvents  limits  in 
Sacramento  and  Ventura).  The  costs, 
regulatory  strategy,  and  technical  basis 
of  these  measures  are  discussed 
individually  in  section  III.C.3.  The 
regulations  themselves  appear  in 
proposed  40  CFR  52.2961(a)-(o)  and  (t)- 
(v). 

EPA  is  proposing  to  enforce  on  a 
statewide  basis  a  group  of  four  area 
source  rules.  EPA  proposes  that  they  be 
administered  on  a  statewide  basis 
primarily  because  ensuring  compliance 
only  within  the  FIP  areas  would  be 
relatively  ineffective.  EPA's  rationale  for 
statewide  control  appears  in  section 
ni.C.4.a. 

The  first  of  these  controls  simply 
proposes  CARB's  existing  consumer 
product  regulations,  which  regulate 
products  such  as  detergents,  floor 
finishes  and  deodorants,  and  are 
enforced  against  manufacturers, 
distributors,  and  retailers.  While  the 
GARB  regulations  have  been  adopted 
and  enforced  by  the  state  for  several 
years,  California  has  not  yet  submitted 
them  to  EPA  for  inclusion  in  the  SIP. 
The  proposed  FIP  measure  would  make 
the  measures  federally  enforceable,  and 
is  discussed  in  sections  II.B.l.  and 
III.C.4.C.  The  proposed  regulation  is  40 
CFR  52.2957. 

The  second  proposed  statewide 
control  is  based  on  a  draft  CARE 
consumer  product  rule  for  the  aerosol 
spray  paint  category,  as  well  as  rules 
developed  by  SCAQMD  and  the  Bay 
Area  Air  Quality  Management  District. 
Proposed  rule  40  CFR  52.2958  would 
limit  the  VOC  content  of  spray  paints 
that  could  be  sold  or  used  within  the 
state. 

The  third  proposed  statewide  control 
deals  with  one  of  the  largest  nonmobile 
sources  of  VOC:  architectural  and 
industrial  maintenance  (AIM)  coatings, 
including  most  primers,  paints, 
lacquers,  stains,  and  specialty  coatings 
used  for  residential,  commercial,  and 
industrial  purposes.  The  proposed  rule 
progressively  tightens  restrictions  on 
VOC  content  in  three  phases  of 
reduction  through  the  year  2003  in 
order  to  allow  for  development  of 
additional  VOC  reduction  strategies. 
The  FIP  rule  may  be  amended  if 
appropriate,  in  the  event  that  EPA 
issues  a  national  AIM  coatings  rule. 


The  fourth  rule  proposed  for 
statewide  application  is  designed  to 
reduce  VOC  emissions  from  agricultural 
and  structural  pesticides  use.  Many 
other  pesticides  are  subject  to  CARB's 
consumer  product  rule  and  EPA's 
proposed  40  CFR  52.2957.  The  proposed 
agricultural  and  structural  pesticides 
rule.  40  CFR  52.2960,  is  necessarily 
complex  and  is  discussed  extensively  in 
section  III.C.4.d.  The  rule  initially 
requires  producers  to  submit  VOC 
analyses  of  their  pesticides.  Following 
EPA  review  of  the  data,  EPA  will 
implement  a  six-step  procedure  for 
setting  a  VOC  limit  to  achieve  t£irget 
VOC  reductions. 

In  order  to  achieve  further  necessary 
reductions  from  stationary  and  area 
sources.  EPA  proposes  declining 
emission  "cap"  rules  in  each  of  the  FIP 
areas.  The  cap  rules  apply  to  a  large 
portion  of  the  stationary  sources  of  VOC 
and  NOx.  For  these  sources,  tlie  rules 
require  annual  reductions  in  emissions 
from  2001  through  2005,  but  allow  each 
source  the  flexibility  to  determine  how 
reductions  are  to  be  made.  If  a  1999 
attainment  option  is  selected  for 
Sacramento,  the  Sacramento  VOC  cap 
rule  would  require  that  all  reductions  be 
achieved  in  the  attainment  year  (i.e..  by 
January  1, 1999).  EPA  strongly 
encourages  affected  sources  to  identify 
pollution  prevention  approaches  as  the 
ideal  response  to  this  market-based 
initiative. 

The  proposed  cap  rules  require 
sources  to  submit  compliance  plans  in 
the  year  2000.  showing  how  the 
mandated  reductions  will  be  achieved, 
using  1990  actual  emissions  as  the 
baseline  but  subtracting  emissions 
required  to  be  reduced  through  any  SIP 
or  FIP  rules  in  the  period  after  1990. 
EPA  is  proposing  VOC  cap  rules  in  each 
area,  with  annual  reductions  of  between 
4  and  9  percent,  depending  upon  public 
comment  and  EPA's  final  determination 
of  the  appropriate  and  necessary 
reduction  rate.  A  NOx  cap  rule  with 
annual  reductions  of  between  6  and  9 
percent  is  proposed  only  in  Ventura, 
since  further  NOx  reductions  are  not 
needed  in  Sacramento,  and  the  South 
Coast  has  recently  adopted  a  cap 
program  (RECLAIM)  achieving 
comparable  reductions  to  the  proposed 
FIP  NOx  cap  rule. 

EPA  is  inviting  comment  on  a  number 
of  important  issues  associated  with 
these  innovative  rules.  The  Agency 
particularly  solicits  comment  on 
whether  a  trading  component  should  be 
added  to  increase  compliance  options, 
and  whether  it  is  preferable  to  establish 
a  manufacturers'  "bubble"  rule  for 
industrial  and  commercial  solvents  and 
coatings,  rather  than  regulating  users 


(see  III.C.5.  and  40  CFR  52.2952- 
52.2955). 

b.  Mobile  source  measures — (1) 
Programs  for  vehicles.  Because  the 
magnitude  of  needed  emissions 
reductions  is  so  great,  the  FIPs  seek  to 
build  on  reductions  already  being 
achieved  by  the  California  Low 
Emission  Vehicle  (LEV)  program.  In 
order  to  achieve  these  reductions.  EPA 
is  asking  for  comment  on  the  need  for 
and  benefits  of  adopting  an  enhanced 
in-use  compliance  program  which 
would  provide  extra  in-use  emissions 
reductions  beyond  the  substantial 
reductions  already  provided  by  the 
Cahfornia  LEV  program. 

Specifically.  EPA  is  proposing  to 
strengthen  the  recall  program  for  cars 
and  light  and  medium  duty  trucks. 
Vehicle  manufacturer's  recall 
responsibilities  will  be  determined  by 
testing  the  emissions  performance  of 
typical  vehicles  instead  of  only  vehicles 
which  have  been  properly  maintained. 
EPA  is  also  proposing  to  increase 
manufacturer's  liability  for  repair  of 
vehicle  emissions  control  equipment. 
Both  of  these  proposals  are  intended  to 
provide  incentives  to  manufacturers  to 
increase  the  durability  of  the  emissions 
control  systems  in  the  vehicles  they 
produce  (III.D.2.d..  Appendix  I.A.,  and 
40  CFR  52.2962). 

EPA  is  also  seeking  comment  on  a 
program  which  would  require  that  on- 
board diagnostic  systems  of  new 
vehicles  be  capable  of  communicating, 
to  on-road  sensors,  the  operational 
status  of  the  emission  control  system. 
This  approach  would  be  intended  to 
particularly  target  high  emitting 
vehicles,  and  would  remain  in  effect  for 
the  life  of  the  vehicle  (III.D.2.d.). 

For  the  South  Coast,  EPA  is  also 
proposing  a  requirement  that  certain 
commercial  vehicle  fleets  make  the 
majority  of  their  piu-chases  from 
inherently  low  emitting  vehicles 
(ILEVs),«  including,  for  example,  natural 
gas  and  electric  vehicles,  40  CFR 
52.2962. 

For  light-duty  vehicles,  EPA  proposes 
to  prohibit  California  residents  from 
importing  or  registering  vehicles 
purchased  outside  of  California  that  are 
not  certified  to  meet  California's 
stringent  vehicle  standards.  This 
prohibition  would  begin  in  1999,  and  is 
described  in  section  III.D.2.h.  The 
proposed  regulation  is  40  CFR  52.2964. 

Given  the  level  of  emissions 
reductions  necessary  to  demonstrate 


»  Beyond  very  low  exhaust  emissions,  these 
vfihicles  must  have  little  or  no  evaporative 
emissions  even  when  emissions  control  systems 
malfunction.  In  practice  this  means  using  hiel 
sources  which  have  little  or  no  evaporative 
omissions. 
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Htainment  in  each  of  the  three  FIP 
areas,  EPA  beUeves  it  is  absolutely 
essential  to  propose  an  enhanced 
inspection  and  maintenance  (I/M) 
program  for  vehicles  which  meets 
national  performance  standards.  As 
previously  discussed,  the  structure  of 
the  FIP  proposal  will  follow  EPA's 
model  program.  If  the  state  enacts  and 
submits  approvable  legislation  and 
regulations  for  its  own  enhanced 
program  which  meets  national 
performance  standards.  EPA  will 
withdraw  or  rescind  the  FIP  I/M 
program.  This  issue  is  described  in  more 
detail  in  sections  III.D.l.b.(7).(a).  and 
III.D.2.C.  The  proposed  regulation  is  40 
CFR  52.2963. 

For  heavy  duty  trucks,  the  FIP 
proposals  include  tighter  hydrocarbon 
(HC)  and  NOx  exhaust  standards  for 
model  years  1999  and  beyond,  strict 
evaporative  HC  standards  to  minimize 
shifting  from  diesel  to  gasoline 
beginning  in  1999  as  well,  and  a 
declining  average  NOx  level  for  fleet 
operators  beginning  in  2000.  Fees  for 
fleet  emission  averages  above  the 
declining  NOx  targets  are  proposed  to 
help  maintain  turnover  to  the  newer, 
cleaner  engines. 

At  the  option  of  the  fleet  owner, 
interstate  trucks  may  comply  with 
limitations  on  the  number  of  stops 
allowed  within  FIP  areas  beginning  in 
1998  rather  then  complying  with  the 
declining  NOx  levels.  The  heav7  duty 
truck  proposals  are  discussed  in  section 
III.D.3.  and  the  proposed  regulations  are 
in  40  CFR  52.2966. 

Finally,  for  the  1999  attainment  date 
option  in  Sacramento,  EPA  is  proposing 
to  include  an  accelerated  retirement 
strategy  for  on-highway  heavy  duty 
engines.  This  accelerated  retirement 
strategy  is  discussed  in  section  III.B.3.. 

(2)  Programs  for  nonroad  vehicles  and 
engines.  EPA  is  proposing  to  regulate  a 
number  of  categories  of  nonroad 
vehicles  and  equipment:  Noruoad  heavy 
duty  engines,  small  nonroad  equipment, 
motorcycles  and  recreation  vehicles, 
and  marine  engines.  See  discussion  in 
—  lion  III.D.4.(a)-(d). 

Por  nonroad  heavy  duty  engines  (at  or 

five  50  horsepower.  37  kW),  a  phased 
)roach  would  begin  with  a  national 
igram  targeted  for  final  rulemaking  in 
y  1994.  In  the  next  phase,  EPA  is 
proposing  additional  standards  for  the 
FIP  areas  and  increased  manufacturers 
liability  for  repair  of  emissions  control 
systems  to  help  ensure  continued  low 
emission  performance.  An  emissions- 
based,  fleet-average  fee  system  with  a 
declining  emission  levels  is  proposed 
for  the  FIP  areas  to  maintain  turnover  to 
the  cleaner  engines.  For  the  1999 
attairunent  date  option  in  Sacramento, 


EPA  is  proposing  a  growth  cap  for  the 
nonroad  heavy  equipment  category. 
This  cap  is  discussed  in  section  III.B.3. 
For  small  noru-oad  equipment  (spark 
ignited  engines  at  or  below  25 
horsepower.  19kW).  EPA  is  proposing  to 
employ  a  two-phased  strategy  of  first 
setting  national  standards  for 
implementation  by  1995,  and  then 
employing  negotiated  rulemaking  to 
achieve  still  further  reductions  after 
2000  or  2001.  This  strategy  reflects 
discussions  already  underway  at  the 
national  level.  The  standards  EPA  will 
propose  in  the  first  phase  will  be  similar 
to  the  State  of  California's  regulation  for 
utility  and  lawn  and  garden  equipment 
engines  manufactured  in  1995  and 
beyond.  In  both  phases,  the  effect  of  this 
action  will  be  to  extend  regulations  to 
engines  which  California  is  currently 
pre-empted  from  regulating  (III.D.4.b.2.). 

The  FIP  proposals  include  more 
stringent  exhaust  emissions  standards 
for  motorcycles  and  recreational 
vehicles  such  as  mopeds.  dirt  bikes,  all 
terrain  vehicles  (ATVs).  and  go-karts 
sold  in  California  after  January  1996. 
The  level  of  stringency  may  require 
substitution  of  4-stroke  nonroad  engines 
for  some  current  2-stroke  applications 
(lII.D.4.c.(l).). 

Finally,  EPA  is  proposing  to  apply 
national  emission  standards,  scheduled 
to  be  proposed  in  1994  and  finalized  by 
November  1995,  to  spark-ignited  marine 
propulsion  engines  such  as  outboard 
engines,  personal  watercraft  ("jet-skis." 
etc.),  and  stemdrive  and  inboard 
engines.  These  national  rules  will  apply 
to  new  spark  ignition  marine  propulsion 
engines  produced  after  August  1.  1998 
and  are  proposed  to  be  combined  with 
a  registration/permitting  and  fee  system 
for  marine  engine  use  in  FIP  area 
waters.  Marine  engines  meeting  the  new 
national  standards  would  be  exempt 
from  the  fees  which  are  proposed  to 
begin  in  2004  (III.D.4.h.(3).  and 
III.D.4.c.(2).).  For  the  1999  attainment 
option  in  Sacramento.  EPA  is  proposing 
a  fee  system  or  boating  restriction  to 
reduce  emissions  from  recreational 
boating  by  one-third. 

(3)  Program  for  National  Transportation 
Sources  and  Federal  Activities 

The  htigation  which  resulted  in 
today's  FIP  proposals  arose  in  part  from 
the  South  Coast's  concern  that  emission 
regulation  of  "federal  sources"  such  as 
those  associated  with  interstate 
transportation  or  military  bases  was  not 
keeping  pace  with  controls  in  other 
sectors.  In  order  to  achieve  appropriate 
emissions  reductions  in  these  areas,  the 
FIP  proposals  include  controls  for 
locomotives,  airports  and  aircraft,  large 


marine  vessels,  and  military 
installations. 

For  locomotives,  EPA  is  relying  on  a 
national  regulation  that  will  apply  to 
NOx  emissions  from  newly 
manufactured  locomotive  engines  in 
two  phases,  first  in  2000,  then  in  2005. 
Tighter  standards  for  remanufactured 
locomotive  engines  are  also  being 
proposed  and  may  be  implemented 
either  statewide  or  nationwide.  Because 
the  necessary  reductions  in  NOx 
emissions  are  so  significant  in  the  South 
Coast,  EPA  is  proposing  a  supplemental 
program  for  railroads  in  the  South  Coast 
FIP.  This  program  would  require  that 
railroads  reduce  their  average  emission 
rate  of  their  fleet  by  2010  to  a  level 
consistent  with  the  reductions  proposed 
for  stationary  sources.  See  discussion  in 
section  III.D.4.e.(3)  and  proposed 
regulation  40  CFR  52.2971. 

As  described  in  section  III.D.4.e.(2), 
EPA  is  proposing  that  commercial 
aviation  operations  be  subject  to  an 
environmental  performance  target  in  the 
FIPs,  including  mobile  emissions 
sources  under  the  direct  control  of  the 
airline  (aircraft,  aircraft  auxiliary  power 
units,  ground  service  equipment, 
captive  vehicle  fleets,  and  any  other 
airline-operated  mobile  source). 
Declining  emissions  rate  targets  for 
these  emissions,  consistent  with  the 
caps  proposed  for  stationary  sources, 
would  be  set  beginning  with  the  ozone 
season  of  2001.  This  level  of  allowable 
emissions  would  translate  into  an 
industry-wide  environmental 
performance  factor  expressed  as  an 
allowable  pounds  of  pollutant  per 
passenger  equivalent  unit.  Airlines 
which  exceed  their  allowable 
performance  factor  would  pay  a  fee 
based  on  the  amount  of  excess 
emissions.  In  order  to  provide 
additional  flexibifity  in  meeting  these 
targets,  EPA  is  also  proposing  intra- 
airline  averaging  for  airlines  with 
operations  at  multiple  airports  within 
the  same  FIP  area.  The  Agency  is  also 
seeking  comment  on  the  establishment 
of  an  inter-  airUne  credit  and  trading 
program.  The  proposed  regulation  is  40 
CFR  52.2970. 

For  general  aviation  in  the  FIP  areas, 
EPA  is  proposing  two  fee  systems  in  the 
alternative.  One  proposal  would  simply 
charge  a  fee  for  each  takeoff  sufficient  to 
discourage  use  without  making  general 
aviation  prohibitively  expensive.  The 
second  approach  would  incorporate  an 
exemption  into  the  fee  program  for 
engines  that  are  certified  to  "clean" 
emissions  levels.  EPA  also  requests 
comment  on  differentiation  of  fees 
based  on  airport  proprietor's  programs 
for  other  emissions  reductions  such  as 
refueling  vapor  recovery  and  other 
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aUemative  control  programs.  See 
discussion  in  section  IH.D.4.e.(2}.(dJ. 
and  proposed  regulation  at  40  CFR 
52.2970. 

Section  in.D.4.e.{2).(c).  and  (5) 
describes  EPA's  proposed  militar>- 
installation  bubble  for  each  FIP  ar^a 
encompassing  all  mobile  emission 
sou.-ces  under  the  control  of  the 
Department  of  Defense  (DOD).  with  the 
exception  of  militar)'  aircraft  and 
\essels.  This  includes  auxiliax}-  poiver 
units,  ground  ser\"ice  equipmer.t. 
captive  vehicle  fleets,  privctfly  ov.-ned 
vehicles,  and  any  other  mobile  source 
operated  within  the  boundaries  cf  the 
installation.  A  declining  emissions  cap 
would  apply  similar  to  tlie  cap  imposed 
on  stationary  sources  x\ithin  each  FIP 
area.  Each  installation  would  be 
required  to  determine  a  baseline- 
inventory  from  which  the  reductions 
w  ill  be  achieved.  The  proposed 
regulation.  40  CFR  52.2972.  allows 
trading  among  active  bases  and  credit 
for  base  closures  that  generate 
permanent  emission  reductions. 

Marine  vessels  are  the  largest 
uncontrolled  source  of  emissions  cf 
NOx  and  sulfur  oxides  in  California.  In 
order  to  encourage  emissions  reductions 
from  these  vessels  in  a  manner 
consistent  with  existing  international 
standards,  EPA  is  proposing  a  He.xible 
control  strategy  for  the  reduction  of 
emissions  from  ships  in  port. 
Specifically,  a  user  fee  would  be  based 
on  the  type  emission  control  that  a 
particular  ship  used.  Ship  operators 
would  be  allowed  (and  encouraged)  to 
reduce  the  fees  which  would  be  applied 
by  using  low  emission  engines,  using 
electrical  onshore  power  ser\ice  instead 
of  the  ship's  engines  while  in  port,  and 
for  travelling  outside  of  the  Channel 
Islands.  Compliance  with  all  three 
operational  changes  would  eliminate 
the  fees  altogether.  Ships  that  use  South 
Coast  ports  more  frequently  would  be 
f.^ced  with  higher  annual  fees,  and 
therefore  would  have  a  greater  incentive 
to  m.ake  operational  changes  and  install 
n:ore  efficient  emission  control  devices 
to  reduce  or  avoid  fees. 

In  Ventura  there  are  no  large  ports, 
but  marine  vessel  emissions  are  still 
large  contributors  to  the  area's  NOx 
inventory,  because  of  the  emissions  that 
are  blown  onshore  from  passing  ships 
by  the  prevailing  winds.  As  mentioned 
above,  the  South  Coast  FIP  includes  a 
discount  in  the  proposed  fee  system  to 
encourage  ships  to  move  further  out  to 
sea  when  passing  the  Ventura  coastline. 
See  discussion  of  marine  vessels  and 
ports  in  section  III.D.4.e.(4).  and 
proposed  regulation  40  CFR  52.2973. 


(4)  Programs  to  Reduce  Vehicle  Miles 
Traveled  (VMT) 

As  described  earlier,  vehicle 
emissions  continue  to  be  a  large  portion 
of  future  total  VOC  and  NOx  ennssions 
inventory,  despite  increasingly  stringent 
emission  standards,  because  of 
projections  of  continued  high  growth  in 
vehicle  miles  traveled  (X'MT).  Due  to 
current  growth  projections,  EPA  is 
proposing  programs  designed  to 
decrease  grov\'th  in  \l\/n  by  targeting 
single  occupant  vehicle  use.  The 
proposed  regulations  require  increases 
in  average  occupancy  in  personal 
vehicles  in  Sacramento  (for  the  1999 
attainment  option  onls )  and  encourage 
shifts  to  carpooling  and  public  modes  of 
transportation  in  all  the  FIP  areas. 
Various  other  strategies  could  be  used  ic 
achieve  decreases  in  VMT,  but  most 
depend  on  local  planning  and 
im.plementation  to  be  successful. 
Unfortunately,  EPA  resources  and 
statutory  authority  have  coiistrained  our 
ability  to  propose  these  possibly  more 
effective  strategies.  These  constraints 
are  discussed  generally  in  section 
1II.A.2. 

Finally,  for  purposes  of  the  1999 
attainment  date  option  for  Sacramento. 
EPA  is  proposing  a  restriction  on  the 
use  of  on-road  vehicles  such  that  each 
vehicle  in  the  Sacramento 
nonattainment  area  would  be  prohibited 
from  being  driven  on  one  day  out  of  five 
weekdays.  This  is.  of  course,  one  of  the 
least  desirable  of  mobile  source  options 
available  to  EPA,  but,  as  is  described  in 
detail  in  III.B..3.d.(3),  it  appears 
necessary  in  order  to  meet  the  1999 
attainment  deadline.  It  is  also  one  of  the 
main  reasons  why  EPA  is 
recommending  the  2005  attainment 
option. 

D.  Role  of  State  and  Local  Agencies 

1.  SIP  Responsibihties 

EPA  has  ever>-  intention  of  using  the 
FIP  process  to  propose  and  promulgate 
real  solutions  to  the  ozone  problems  in 
Sacramento  and  Ventura,  as  well  as  both 
the  ozone  and  carbon  monoxide 
problems  in  the  South  Coast.  EP.^  will 
implement  these  solutions  as  it  becomes 
necessary.  However,  under  the  CAAA  of 
1990,  nothing  in  the  FIPs  proposed 
today  or  to  be  finalized  in  February, 
1995  releases  the  state  and  local     ^ 
governments  from  their  independent 
legal  responsibilities  to  meet  all 
requirements  of  the  Clean  Air  Act. 
Furtliermore,  failure  to  meet  any  of 
these  requirements  will  subject 
applicable  areas  of  the  state  to  the 
mandatory  sanctions  required  by  section 
179  of  the  Act. 


One  of  the  most  important 
responsibilities  that  any  nonattainment 
area  has  under  the  Clean  Air  Act  is  to 
adopt  and  submit  to  EPA  in  November 
1994,  comprehensive  plans  to  attain  the 
ozone  standard  by  its  applicable 
attain.Tient  date.  Regardless  of  the  FIPs. 
tlie  state  miust  still  implement  plans 
sufficient  to  demonstrate  attainment- 
Nothing  in  the  FIP  can  relieve  thorn  of 
that  responsibility  under  ihe  law.  As 
discussed  earlier.  EPA  is  requr  sting 
comment  on  wiiether  tiiere  should  be  an 
exception  to  this  requirement. 
Specit~;cally,  com.ment  is  requested  en 
whether,  as  a  legal  and  policy  matter, 
states  should  be  allowed  to  take  credit 
for  emission  reductions  associated  with 
FIP  controls  applied  to  sources  over 
which  EPA  has  sole  jurisdiction. 

2.  State  and  Local  Opportunities 

EPA  hopes  that  state  and  local 
agencies  will  take  full  advantage  of  the 
opportunities  provided  by  the  FIP 
development  process.  EPA  believes  that 
the  emission  reduction  strategies 
proposed  today,  together  with  the 
public  involvement  process  described 
below,  can  be  used  to  leverage  support 
for  state  and  local  emission  reduction 
strategies.  EPA  has  purposefully  chosen 
to  maximize  the  number  of  strategies  in 
this  proposal  that  could  be  adopted 
wholesale  by  state  and  local  agencies.  In 
other  cases,  the  necessarily  blunt  EP.^ 
strategies  should  provide  support  for 
better  tailored  state  and  local  regulation 
of  the  same  emission  sources.  Finally, 
state  and  local  agencies  have  the  ability 
to  adopt  innovative  emissions  growth 
management,  transportation  control  and 
land  use  strategies  that  EPA  cannot 
propose.  These  types  of  strategies 
adopted  at  the  local  level  could  displace 
the  more  onerous  strategies  in  the  FIPs. 

E.  Public  Involvement 

1.  Public  Participation  in  Development 
of  Lhe  FIPs 

One  of  the  more  difficult  aspects  of 
developing  these  FIPs  has  been  to  build 
in  meaningful  public  participation. 
Sufficient  time  is  at  best  a  luxury  in 
meeting  the  court-ordered  deadlines  to 
promulgate  the  final  FIPs.  Conversely, 
sufficient  time  is  an  absolute  necessity 
for  full  pubhc  involvement.  An 
inevitable  conflict  arises  when  trying  to 
meet  both  of  these  needs. 

If  community-wide  support  for  the 
changes  necessary  to  reach  attainment 
were  easy  to  achieve,  there  would  be  no 
need  for  these  FIPs  or  even  the 
attainment  deadlines  in  the  first  place. 
Unfortunately,  any  level  of  real  public 
participation  in  matters  this 
controvercial  can  easily  degenerate  Lato 
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parochial  disagreements  with  no  real 
benefit  to  anyone  involved.  Any 
participation  process  which  facilitates 
consensus  solutions  must  be  designed  to 
minimize  these  disagreements. 

Finally,  given  the  limited  resources 
available  to  EPA  for  actually  developing 
the  strategies  in  these  FIPs,  it  is  a 
measure  of  the  Agency's  commitment  to 
public  involvement  that  we  have  and 
will  continue  to  direct  them  toward 
increasing  pubHc  involvement  in  this 
effort. 

Irrespective  of  these  difficulties,  EPA 
has  and  will  continue  to  engage  in  every 
possible  effort  to  make  the  final  plans  a 
piroduct  of  local  involvement  and 
consensus.  We  will  do  so  because  we 
believe  strongly  that  we  can  best  fulfill 
the  goal  of  the  Clean  Air  Act— that  is, 
clean  and  healthy  air  for  all 
Americans — and  meet  our  court-ordered 
obligations  by  preparing  these  plans 
with  the  state  and  local  communities, 
not  in  spite  of  them.  We  are  highly 
cognizant  of  the  fact  that  each  area 
affected  by  our  rules  has  its  own  unique 
qualities  and  concerns.  We  also  believe 
that  the  only  way  in  which  EPA  can 
fully  understand  those  concerns — and 
tqke  them  into  account — is  through 
direct  participation  by  the  affected 
interests  and  communities. 

'Ultimately  we  beUeve  that  the  success 
of  ony  air  quality  plan — federal,  state  or 
local — will  be  dependent  upon  the  level 
of  understanding  and  support  which 
exists  in  the  community  regarding  the 
need  for  and  benefits  of  the  plan. 
Without  that  understanding  and 
support,  we  are  unlikely  to  meet  the 
difficult  challenges  which  lie  ahead. 

2.  Public  Meetings  Prior  to  Proposal 

As  a  result  of  these  beliefs,  we  have 
initiated  an  effort  to  develop  these  plans 
in  a  manner  which  entourages  local 
input.  First,  our  plans,  and  their 
assumptions,  were  built  with  significant 
input  from  state  and  local  air  agencies, 
other  local  and  state  officials,  and 
representatives  of  various  affected 
interests.  EPA  has  tried  to  use  the  best 
and  most  current  data  that  these  entities 
could  provide  within  our  FIP  proposal 
timeframe. 

Second,  our  FIP  development  effort 
has  included  eight  informal,  pre- 
proposal  public  meetings  (two  each  in 
Ventura  and  Sacramento,  and  four  in 
the  South  Coast).  The  purposes  of  these 
meetings  were  to:  (1)  Begin  the  process 
of  education  and  interaction  among  the 
various  parties — local,  state,  federal,  and 
the  public;  (2)  soHcit  initial  thoughts 
and  concerns  from  the  affected 
communities  as  we  developed  the 
proposals;  and  (3)  solicit  suggestions 
abput  how  best  to  continue  the 
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interactive  process  through  the 
development  of  the  final  plans  due  in 
February  1995.  The  results  of  these 
meetings  are  found  throughout  these  FIP 
proposals,  both  in  the  emission 
reductions  strategies  and  in  the  post- 
proposal  process. 

Finally,  our  FIP  development  process 
has  included  numerous  staff-to-staff 
discussions  among  the  local  and  state 
air  boards  and  EPA.  The  results  of  these 
discussions,  as  well,  are  found 
throughout  the  proposals. 

3.  Process  for  Post-Proposal  Public 
Involvement 

In  order  to  organize  and  facilitate 
meaningful  community  involvement 
during  the  period  between  proposal  and 
the  final  plans,  EPA  plans  to  enhance 
the  normal  notice  and  comment  period. 
Our  primary  effort  in  this  area  will 
consist  of  working  to  coordinate  the  FIP 
processes  with  the  ongoing  local 
processes  so  as  to  minimize  public 
confusion  and  coordinate  planning 
resources.  This  approach  is  based  on 
comments  and  requests  received  in  pre- 
proposal  meetings,  and  will  rely — to  the 
greatest  extent  feasible — on  the 
processes  already  in  place  at  the  local 
level.  Following  proposal  of  the  FIPs. 
EPA  will  continue  to  meet  with 
responsible  state  and  local  air  agencies 
to  coordinate  the  SIP  and  FIP  public 
processes,  as  well  as  with  community 
groups,  environmental  and  business 
interests. 

A  set  of  conflicts  exist  though,  which 
may  make  it  necessar>'  for  the  FIP 
processes  to  also  follow  its  own  separate 
track.  For  example,  the  local  air  boards 
are  currently  developing  plans  which 
not  only  meet  the  requirements  of  the 
Clean  Air  Act  Amendments  of  1990.  but 
also  must  meet  the  requirements  of  the 
Cahfomia  Clean  Air  Act.  No  such 
Cahfomia  specific  requirement  exists 
for  the  FIPs. 

Further,  EPA  believes  that  it  is 
necessary  for  the  FIPs  to  apply  many  of 
the  controls  to  all  three  areas  or  in  some 
cases,  state-wide.  Reliance  on  the 
various  local  SIP  processes  to  engage  the 
public  on  these  particular  FIP  measures 
would  make  it  difficult  for  interested 
parties  to  participate  fully  in  all  aspects 
of  the  dialogue,  and  could  lead  the 
pubhc  to  believe  that  EPA  has  the 
ability  to  tailor  these  measures  to  the 
conditions  of  the  local  areas. 

Finally,  EPA  must  meet  the  mandates 
of  the  federal  courts  and  the  terms  of 
settlement  agreements  which  require  it 
to  promulgate  final  FIPs  by  February 
1995.  This  deadline  cannot  be  changed 
by  EPA  and  means  that  coordination 
with  ongoing  local  processes  must  be 


constrained  to  fit  within  EPA's 
timeframe. 

For  these  reasons,  EPA  believes  that 
we  should  take  additional  steps  outside 
of  the  local  processes  in  order  to 
provide  an  opportunity  for  productive 
public  input  on  the  proposed  FIPs  in  a 
timeframe  which  is  consistent  with  the 
final  promulgation  deadline  of  February 
1995.  These  steps  will  include: 

(a)  Following  proposal  of  the  FIPs, 
EPA  will  convene  a  public  workshop  in 
each  FIP  area  in  order  to  describe  in 
some  detail  our  proposals,  to  help  us 
identify  appropriate  issues  for  in-depth 
examination,  and  to  encourage  local 
participation  and  support  for  issue- 
specific  focus  meetings. 

(b)  Depending  on  the  level  of  support 
that  exists,  issue-specific  focus  meetings 
may  be  held  in  each  FIP  area,  and 
possibly  a  central  forum  for  selected 
statewide  issues,  to  help  develop 
comments  on  the  FIP  issues  of  greatest 
concern.  The  goals  of  each  issue-specific 
group  will  be  to  develop  a  consensus 
position,  if  possible,  and  to  submit 
consensus  comments,  if  possible,  on  its 
set  of  FIP  issues.  EPA  will  also 
encourage  each  group  to  direct  its 
comments  to  the  state  and  local  air 
agencies  which  will  be  developing 
ozone  plans  due  in  November  1994. 

(c)  EPA  will  not  "select "  specific 
attendees  or  chairpersons  for  these  focus 
meetings,  but  will  encourage 
participation  that  is  sufficiently 
representative  and  inclusive  so  as  to 
make  any  consensus  real  and 
meaningful.  To  the  e.xtent  possible.  EPA 
will  provide  contractor  and  staff  support 
for  the  meetings.  EPA  will  encourage 
the  local  air  districts  and  the  Air 
Resources  Board  to  provide  staff  support 
as  well. 

(d)  All  group  meetings  sponsored  by 
EPA  will  be  open  to  the  public.  The 
number  of  meetings  for  each  issue  area 
will  vary  by  issue. 

(e)  Following  the  workshops  and 
group  meetings,  formal  public  hearings 
will  be  held  in  each  FIP  area,  probably 
in  early  July  1994.  Notice  will  be  given 
of  the  formal  public  hearings  in  the 
Federal  Register  thirty  (30)  days  prior  to 
such  hearings. 

(f)  The  puolic  comment  period  will  be 
held  open  from  the  publication  of  the 
FIP  proposals  until  30  days  after  the 
public  hearings. 

(g)  It  is  EPA's  intention  to  give  great 
weight  to  any  comments  on  which  local 
consensus  has  been  reached  through 
this  public  involvement  process.  EPA. 
of  course,  remains  ultimately 
responsible  for  the  content  of  the  final 
rule  which  must  meet  federal  legal 
requirements  and  address  national 
policy  concerns.  Although  EPA 
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er.courages  all  interested  parties  to 
participate  in  focus  meetings  and 
workshops,  any  member  of  the  public 
who  has  chosen  not  to  do  so  has  the 
right  to  submit  written  comments  and' 
or  testif>-  at  the  public  hearings.  EPA 
will  consider  all  comments  received 
during  the  public  comment  period. 

EPA  realizes  that  the  time  constraints 
involved  pose  a  ver)'  real  obstacle  to 
achieving  consensus  on  issues  as 
complex  and  contro\ersial  as  those 
raised  in  developing  clean  air  strategies. 
The  requirement  to  finalize  these  FU's 
by  February  1995  means  that  EPA.  and 
the  pubhc,  will  need  to  make  very 
efficient  use  of  this  period  unt:l  the 
public  comment  period  closes  in  mid- 
summer. EPA  is  realistic  about  the  level 
of  consensus  that  can  be  reached  in 
such  a  short  period  of  time.  We  have 
decided  to  go  forward  witli  an  expanded 
public  involvement  process  because  we 
believe  that  the  potential  benefits  are 
great — and  at  a  minimum,  all  parties 
will  benefit  from  a  greater 
understanding  of  the  air  quality 
problems,  the  concerns  of  affected 
parties,  and  the  range  of  soiutlor.t.. 

in  summary,  we  see  the  develrspm.er.t 
of  tiie  final  federal  iripleraeiita'ion 
plans  due  in  February  of  1995  as  a  real 
opportunity  for  local  communities,  in 
conjunction  with  federal  and  state 
authorities,  to  build  air  quality  plans 
that  can  be  successfully  implemented. 
Optimally,  this  process  will  also 
provide  state  and  local  authorities  with 
workable  ideas  and  strategies  that  can 
De  incorporated  into  the  19G4  ozone 
plans,  thus  facilitating  recision  of  all  or 
significant  parts  of  the  FIPs.  Through 
the  enhanced  notice  arid  comment 
process  each  participant — state,  local, 
federal,  and  every  interested  member  of 
the  public — will  have  the  opportunity  to 
take  responsibility  where  it  should  be 
taken,  and  to  work  cooperatively  where 
it  can  be  done. 

4.  Solicitation  of  Comment 

Written  comments  on  the  proposals 
contained  in  today's  NPRM  will  be 
accepted  throughout  the  public  process 
described  above.  EPA  expects  to  hold 
public  hearings  in  early  July,  1994  and 
expects  that  the  deadline  for  written 
comments  will  be  approximately  30 
days  after  the  public  hearings.  EPA  will 
give  notice  in  the  Federal  Register  of 
the  public  hearings  and  public  comment 
deadline  as  soon  as  possible,  but  no 
later  than  30  days  prior  to  the  hearing 
dates. 

EPA  encourages  the  pubhc  to 
participate  both  through  formal  hearing 
and  wTitten  comments  as  well  as  in  the 
informal  workshop  and  focus  meeting 
forums  described  above.  Workshops 


will  be  held  in  each  FIP  area  in  mid  to 
late  March  1994.  Throughout  today's 
NPRM.  EPA  has  encouraged  the  public 
to  comment  on  specific  issues  and 
alternatives.  We  expect  that  these  issues 
will  be  appropriate  for  further 
examination  in  informal  workshop  and 
focus  meeting  forums. 

11.  Background  and  Proposed  SIP 
Actions 

A.  Description  of  the  Affected  Areas 

1.  Sacramento  Area 

The  Sacramento  area  includes  all  of 
Sacramento  and  Yolo  Counties,  the 
northeast  portion  of  Solano  County,  the 
southern  portion  of  Sutter  County,  and 
all  of  El  Dorado  and  Placer  Counties 
except  for  the  Lake  Tahoe  area.'o  The 
population  of  this  area  is  appro.ximately 
1.6  million,  and  is  projected  to  increase 
to  1.9  million  by  2000  and  2.2  million 
by  2005."  The  annual  personal  income 
of  the  area  exceeds  $30  billion.  The 
economy  is  dominated  by  agricultural, 
commercial,  and  service  sectors,  with 
almost  no  heavy  industry. 

Mobile  sources,  particularly  motor 
vehicles,  are  the  dominant  source  of 
V'OC  and  NOx  in  the  Sacramento  area. 
By  1999.  mobile  sources  will  account 
for  appro.\im.atc!y  50  percent  of  \'OC 
emissions  and  over  90  percent  of  NOx 
emissions.  Industrial,  com.mercial.  and 
residential  solvents  and  coatings  are 
also  significant  sources  of  V'OC. 
contributing  almost  30  percent  of  VOC 
emissions  in  1999. 

Violations  of  the  ozone  N.\AQS  occur 
in  the  Sacramento  area  from  as  early  as 
April  through  mid-November,  although 
most  violations  in  recent  years  have 
been  confined  to  the  wanner  months  of 
June  through  October.  The  Sacramento 
ozone  design  value  at  the  time  of 
classification  was  0.16  ppm  (based  on 
1987-1989  data),  substantially  above  the 
N.'\AQS  for  ozone,  which  is  0.12  ppm. 
measured  as  a  one-hour  average.  Over 
the  period  1990-1992,  the  design  value 
was  still  0.16  ppm.  For  this  1990-1992 
measurement  period,  only  four  areas 
had  a  higher  design  value:  South  Coast 
(.30  ppm);  the  Southeast  Desert  area, 
immediately  to  the  east  of  the  South 
Coast  (.23  ppm):  Houston/Galveston  (21 
ppm);  and  San  Diego  (.17  ppm). 


10 .\l  the  time  EPA's  FIP  obiigaiion  aroie.  the 
Sacramento  nor.atuirjneiit  area  did  not  include  a.-:\ 
portions  of  El  Dorado  and  Sutter  Counties.  These 
portions  were  added  in  revised  detignatio.'ts 
promulgated  in  conformance  with  the  1990 
Amendmerts.  See  56  FR  58694,  56^26  (November 
6.  1991). 

<  >  Population  projections  for  2000  and  2005  are 
based  on  the  latest  SACXXJ  data  and  do  not  yet 
include  estimates  from  the  northeast  portion  of 
Solano  County. 


Based  on  this  design  value,  the 
Sacramento  area  was  classified  as 
'Serious"  under  section  181(a)  of  the 
Clean  Air  Act.  with  an  attainment 
deadline  of  no  later  than  November  15. 
1999.  See  56  FR  56728.  However, 
according  to  EPA's  most  recent  national 
air  quality  and  emissions  trends  data 
(through  calendar  year  1992).  the  area 
also  has  the  eighth  largest  number  of 
average  expected  exceedances  of  the 
ozone  standard  in  the  country  (9.0 
days).  12  Outside  of  soutliem  and  central 
Cahfornia.  only  the  Houston  and 
Philadelphia  areas  have  a  greater 
number  of  expected  exceedances. 

This  unusual  frequency  of 
exceedances — coupled  with  tlie  absence 
of  easy-to-control  pollution  sources,  the 
immense  emissions  reductions  needed, 
the  rapid  population  giowth  predicted 
for  this  area,  and  the  possibility  that 
some  of  the  ozone  violations  in 
Sacramento  may  be  due  pri.naiily  to 
transport  of  pollution  from  the  south 
and  southwest — suggest  the 
appropriateness  of  a  bump-up  to  a 
"Severe"  classification,  in  accordance 
with  the  provisions  of  section  181(b)(3l. 
See  discussion  below. 

Urban  airshed  modeling  suggests  that 
a  40  percent  reduction  in  current  levels 
of  VOC  coupled  with  a  30  percent 
reduction  in  NOx  emissions  would  be 
needed  for  attainment.  As  displayed  in 
a  table  included  in  the  Sacramento  FIP 
attainment  demonstration  (see  section 
III. H. 3. a.),  other  combinations  of  VOC 
and  .NOx  reductions  also  could  yield 
attainment,  but  in  EPA's  judgment  the 
40:30  option  appears  to  have  a  greater 
potential  to  minimize  dislocation  and 
inequities  among  source  categories. 

2.  Ventura  Area 

The  Ventura  area  includes  all  of 
Ventura  County,  which  lies  on  the 
California  coast  between  Santa  Barbara 
and  Los  Angeles  Counties.  The  1990 
population  was  660,000  and  is  projected 
to  increase  to  840,000  by  2005.  The 
County  ranks  third  in  California  in 
petroleum  production  and  17th  in  the 
Country  in  agricultural  income.  Twenty- 
five  percent  of  the  work  force  commute 
to  jobs  in  Los  Angeles. 

Ventura's  emissions  inventory  is  less 
dominated  by  the  mobile  source 
component  than  is  Sacramento's.  For 
the  year  2005,  mobile  sources  account 
for  approximately  40  percent  of  VOC 
emissions  and  70  percent  of  NOx 
emissions.  The  ozone  season  extends 


>  -  The  average  estimated  number  of  exceedances 
is  the  number  of  d^ys  the  ai2  ppm  standard  was 
exceeded  on  average  at  the  site  recording  the 
highest  second  maximum  1-hour  concentration, 
after  adjustment  for  incomplete  or  missing  data 
days. 
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from  April  through  November,  but  very 
few  violations  have  been  recorded 
before  June. 

Ventura  is  classified  as  a  "Severe" 
ozone  area,  with  a  November  15,  2005 
attainment  deadline.is  For  the  period 
1990-1992,  the  design  value  was  .15 
ppm.  While  this  design  value  is  the 
same  as  Sacramento's  for  the  1990-1992 
period,  Ventura  had  more  than  twice  the 
number  of  expected  exceedance  days 
(im 

Transport  of  ozone  and  ozone 
precursors  from  Los  Angeles,  Santa 
Barbara,  and  outer  continental  shelf 
acJivity  can  be  significant.  However, 
en  fesions  from  Ventura  itself  can  result 
in  :^zone  standard  exceedances 

■pendent  of  transport  from  other 
IS.  In  addition,  mountains  bordering 
"  'entura  urban  areas  contribute  to  a 

irology  that  favors  high  ozone 
:entrations.  particiilarly  within  the 
hem  portions  of  the  County. 
jJbsed  on  recent  urban  airshed 
(JeUng  analyses.  EPA  has  detenr.ined 
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the  t  attainment  requires  40  percent 
rec  Actions  from  current  levels  of  both 
NCijcand  VOC. 

!  >buth  Coast  Area 

'  "he  South  Coast  area  (South  Coast  Air 
Ba:  |n)  includes  all  of  Orange  County 
and]  the  more  populated  portions  of  Los 
eles,  San  Bernardino,  and  Riverside 
tities.K  Ventura  County  lies  to  the 
awest.  the  Southeast  Ctesert 
Vere"  ozone  nonattaininent  area 
^     jtions  of  San  Bernardino,  Riverside, 
Kern,  and  Los  Angeles  Counties)  is  to 
the;  north  and  east,  and  the  San  Diego 
"S«  vere"  ozone  area  is  to  the  south. 

The  current  population  of 
apptoximately  13  million  is  expected  to 
gro^v  to  more  than  18  milhoa  by  2010. 
Th((  South  Coast  is  the  largest  industrial 
are  li  in  the  United  States,  with  a  gross 
doii^estic  product  of  $300  billion. 
Practically  every  commercial  and 
industrial  category  is  represented  in  the 
are  ifs  economy. 

l!i|the  year  2010,  mobile  sources  will 
ace  aunt,  for  46  percent  of  .VOC 


>  >  Biased  on  a  request  and  s^Jppor'.i.^g  i.-.fo.'rr.c:;c>n 
ton  the  State.  EPA's  dwignation  \inie-  the  1990 
CM  ftmendments  divided  the  Los  A.ngeles 
Con:  ^hdated  Metropolitan  Statistical  Area  into  four 
disti  lict  areas  with  respect  to  orons  dps!gr.aticns 
a.-.d  ^assificatioiu.  This  action  made  the  en*:.*e 
Ver.^.tfa  County  ■  separate  nonMtair.rr.em  trea  with 
a    S^vure"  claseification,  altho'igh  :b«  1988-2990 
d»s!i!i  vblue  calculated  for  the  area  would  fcav« 
suppqned  a  "Serious"  classification.  See  56  FR 
56699.  56700.  56731  (Nove!rbor6.  199:J.  Prior  lo 
this  obsignation,  the  Ventura  ozone  noridttai.-.rjtat 
area  lecluded  only  that  portion  of  the  County  south 
of  tbplsouthern  boundary  of  the  Los  Padres  National 
KcreM 

'♦For  a  description  of  the  boundaries  of  the  South 
Coast  Air  Besln.  see  40  CJ Jt  61.305  e:id  56  FR 
5r.72pr56728  (November  6.  1991). 


emissions,  81  percent  of  NOx  emissions, 
and  97  percent  of  CO  emissions  in  the 
South  Coast. 

The  South  Coast  area  has  by  far  the 
worst  ozone  levels  in  the  Country  and 
is  the  only  area  classified  as  "Extreme." 
For  the  period  1990-1992,  the  design 
value  was  .30  ppm  and  the  average 
number  of  actual  exceedance  days  was 
134.3.  Ozone  levels  are  particularly  high 
during  the  months  of  July  through 
October,  but  violations  also  occur  imder 
warm  and  stagnant  conditions  in  April. 
May.  June,  and  November. 

The  South  Coast  is  one  of  only  three 
"Serious"  CO  areas  in  the  Country.  Ifs 
design  value  is  16.4  ppm  for  the  period 
1991-1992.  The  average  yearly  number 
of  exceedances  for  those  years  was  38. 
In  recent  years,  CO  violations  have 
occurred  only  in  the  months  of 
November,  December,  Januar>',  and 
February,  and  at  certain  monitoring  sites 
in  Los  Angeles  and  Orange  Counties.  No 
CO  violations  have  been  recorded  in  the 
Riverside  and  San  Bernardino  portions 
of  the  South  Coast  area  since  the  1970's. 

These  uniquely  high  levels  of 
pollution  are  the  result  of  the  massive 
emissions  generated  within  the  area, 
combined  with  especially  adverse 
meteorology  and  topography.  A  number 
of  factors — simshine,  high  temperatures, 
ocean  breezes  carr}  ing  pollutants  into 
the  inland  valleys,  mountains  to  the 
north  and  east  trapping  the  pollutants 
within  the  basin,  tmd  prolonged  thermal 
inversion  layers — conspire  to  create 
ideal  conditions  for  the  generation  of 
high  ozone  levels.  Extreme  wintertime 
inversions  retard  the  dispersion  of  CO 
emissions  from  the  9  million  motor 
vehicles  within  the  area.  This  leads  to 
a  buildup  of  CO  concentrations  over 
time,*particularly  within  west-central 
Los  Angeles  County.  Attainment 
requires  approximately  a  45  percent 
reduction  in  CO  emissions  from  the 
baseyear. 

B.  SIP  Status 

1.  Introduction;  Relationship  of  the  FIP 
to  the  SIP 

At  the  same  time  EPA  is  proposing 
federal  plans  for  these  areas,  the 
responsible  State  and  local  agencies 
have  been  developing  and  adopting 
their  own  plans  and  rules  to  meet  the 
scheduled  Clean  Air  Act  requirements. 
In  relation  to  the  FIPs,  the  most 
important  of  these  new  SIP 
requirements  and  submittal  deadlines 
are: 

(1 )  CO  plan  for  the  South  Coast 
demonstrating  attainment  and  addressing  the 
provisions  of  section  187  of  the  Act— due 
November  15,  1992; 


(2)  Ozone  15  percent  rate-of-progres$  plans 
for  each  area  meeting  the  requi.'emer.tt  of 
section  182(b)(l>— due  November  15, 1993; 

and  (3)  ozone  plans  for  each  area 
demonsuating  attainment  and  satisfaction  of 
the  relevant  portions  of  section  1S2— due 
November  15.  1994. 

EPA  has  issued  preliminary 
interpretations  of  die  amended  Act's 
provisions  apphcable  to  these  SIP 
obligations.  See,  for  example,  the 
"General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990."  [see 
generally  57  FR  13498  (April  16, 19923 
and  57  FR  18070  (April  28,  1992)].  end 
"Guidance  for  Growth  Factors. 
Projections,  and  Control  Strategies  for 
the  15  Percent  Rate-of-Progress  Plans." 
(EPA-452/R-93-002,  March  1993). 

Ultimately,  EPA  expects  that  SIP 
measures  meeting  the  requirements  of 
the  1990  amendments  and  more 
carefully  tailored  to  the  TIP  areas  will 
supplant  the  potentially  severe 
measures  EPA  is  compelled  to  propose 
here.  EPA  understands  that  this  scenario 
presents  facilities  with  the  prospect  of 
changing  compliance  requirements  as 
the  FIP  is  replaced  by  SIP  measures.  In 
the  long  term,  however,  it  will  better 
serve  the  area  to  have  in  place  measures 
which  arc  designed  by  State,  regici;al, 
and  local  authorities,  who  are  best 
situated  to  minimize  any  disruption  of 
the  local  economy  and  communities. 

In  the  discussion  below,  the  more 
important  completed  and  pending  SIP 
submittals  for  the  State  and  each  area 
are  briefly  described.  To  the  extent  that 
the  submittals  satisfj-,  or  help  to  satisfy 
EPA's  obligations  under  the  e.xisting 
court  orders.  EPA  will  approve  the  SIPs 
and  refrain  from  promulgating  FIP 
provisions  addressing  those  aspects  of 
the  air  quality  problem. 

A  submittal  from  the  State  and  local 
districts  of  an  approvable  's  SIP 
demonstrating  attainment  by  the 
applicable  deadline  will  enable  EPA  to 
rescind  the  FIP  in  its  entirety.  EPA 
believes  that  this  rescission  is 
appropriate  even  if  the  SIP  for  the  erea 
has  other  deficiencies  (such  as  deficier^t 
R-ACT  or  NSR  rules)  which  trigger 
separate  FIP  actions. '^ 


• » Under  section  1 10(k)(4)  cf  the  .Act.  EPA  cez 
co.-.dition«;iy  approve  a  state  plan  which  lacks 
adopted  enforceable  meesures  as  long  as  the  state 
has  been  made  a  coRimitment  to  adopt  the 
enforceable  measures  within  one  year  of  the 
ronditiona]  epp.tjval. 

"  The  Act  allows  states  to  replace  FiP 
requirements  with  SIP  measures,  sub.^ct.  of  ccL-se. 
to  EPA'i  approval  of  the  SIP  measures  under 
sections  110(a),  (k),  and  (IJ  of  the  Act  The  Ac: 
provides  that  EPA  is  relieved  of  having  to 
promulgate  a  FIP  at  all  if  the  state  submits  ar.d  EP.A 
approves  a  replacemam  SIP  before  the  FIP  ni-ost  be 
promulgated.  Section  I10(c)(l)of  the  Ad  prwides: 

CocLnuad 
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EPA  wishes  to  emphasize  that  all 
existing  and  future  SIP  obligations 
remain  the  responsibility  of  State  and 
local  agencies,  despite  provisions  in  the 
FIP  that  may  fulfill,  in  whole  or  in  part, 
these  obligations.  Thus,  the  State  and 
the  applicable  areas  of  the  State  are 
subject  to  the  sanctions  provisions  of 
section  179  for  any  failure  to  submit  a 
required  plan  or  plan  element,  or  upon 
EPA  disapproval  of  a  required  plan  or 
plan  element. 1^ 

While  EPA's  FIP  promulgation 
process  unfolds,  the  responsible  State 
and  local  agencies  in  Sacramento, 
Ventura,  and  the  South  Coast  are 
developing  their  own  plans  under  the 
schedule  provided  by  the  1990 
Amendments.  Depending  upon  the  time 
EPA  is  able  to  approve  SIP  replacement 
measures  submitted  by  these  agencies, 
EPA  may  upon  approval  of  such 
measures  either  refrain  from 
promulgating,  or  withdraw  the 
corresponding  portions  of  the  FIP. 
sections  110(c)  and  302(y). 

As  the  relationship  between  the  FIPs 
and  the  developing  SIPs  evolves,  EPA 
v%rill  confront  a  number  of  issues.  One 
question  that  has  been  raised  is  whether 
llie  State  may  claim  credit  toward 
meeting  progress  or  attainment 


"The  Administrator  shall  promulgate  a  Federal 
implomentation  plan  at  any  time  within  2  years 
aftar  the  Administrator  (makes  certain  findings  or 
disapproves  a  SIP)  unless  the  State  corrects  the 
deficiency,  and  the  Administrator  approves  the 
plan  or  plan  revision,  before  the  Administrator 
promulgates  such  Federal  implementation  plan." 
Section  302(yl  of  the  Act  defines  a  FIP  as  "a  pUn 
(or  portion  thereof!  promulgated  by  the 
Administrator  to  fill  all  or  a  portion  of  a  gap  or 
otherwise  correct  all  or  a  portion  of  an  inadequacy 
in  a  State  implementation  plan.  .  .  ."  If  a  state  fills 
a  gap  or  cures  an  inadequacy  in  its  SIP  subsequent 
to  EPA  promulgating  a  FIP,  the  FIP  may  be 
rescinded  or  revised.  The  U.S.  Court  of  Appeals  for 
the  Ninth  Circuit  recognized  this  principle  in 
Coalition  for  Clean  Air  v.  EPA  (reported  as  Coalition 
for  Clean  Air  v  Southern  California  Ediscn).  971 
F.2d219. 

"Under  section  179  of  the  Act.  two  principal 
sanctions  are  authorized:  a  highway  funding 
restriction  and  an  increased  offset  requirement  for 
major  new  or  modified  sources.  The  highway 
funding  sanction  is  enforced  through  an  EPA 
prohibition  on  approval  by  the  U.S.  Secreta.'v  of 
Transportation  of  projects  or  grants  in  the  area 
except  where  the  Secretary  has  determined  that  the 
purpose  of  the  project  or  grant  is  to  improve  a 
demonstrated  safely  problem.  Section  179(b)(1)(B) 
also  allows  the  Secretary  to  exempt  certain  projects 
and  grants  t.hat  are  intended  to  minimize  air 
pollution  problems.  The  offset  sanction  requires 
that  major  new  or  modified  sources  in  the  area 
obtain  at  least  2  to  1  offsets  before  construction. 

Section  179(a)  requires  EPA  tr  impose  one  of 
these  sanctions  within  18  months  and  the 
remaining  sanction  within  24  months  if:  (1)  The 
slate  has  failed  to  submit  a  required  plan  or 
element;  (2)  the  required  submission  is  deemed 
incomplete:  (3)  EPA  disapproves  the  required 
submission;  or  (4)  an  approved  SIP  provision  is  not 
being  implemented.  Section  llO(m)  allows  EPA  to 
impose  these  sanctions  at  any  lime  after  EPA  has 
made  one  of  these  findings. 


requirements  for  the  emissions 
reductions  from  FIP  measures  that  apply 
to  a  limited  category  of  sources  over 
which  State  or  local  control  is  legally 
preempted.  The  issue  is  whether  the 
State,  in  its  plan,  may  seek  not  to 
replace  these  FIP  measures,  but  rather 
continue  to  rely  upon  them,  at  the  same 
time  obtaining  EPA's  full  approval  for 
the  state  plan. 

Although  EPA  has  not  previously 
addressed  this  specific  question,  a 
straightforward  reading  of  the  Clean  Air 
Act's  text  and  structure  suggests  that  a 
state  plan  to  be  approvable  must 
demonstrate  attainment  of  the  relevant 
standard,  without  reliance  on  measures 
that  EPA  has  promulgated  solely 
pursuant  to  its  FIP  authority.  (Under 
this  theory,  a  state  could  still  rely  on 
any  measures  that  EPA  has  promulgated 
under  its  independent  authority,  such  as 
Title  II,  as  opposed  to  its  authority 
under  section  110(c)  to  assume 
California's  waiver  role  under,  for 
example,  section  209.  See  discussion  of 
EPA's  FIP  authority,  section  lII.A.2.a.  To 
decide  otherwise  would  require  the 
conclusion  that  Congress  intended  FIP 
measures  to  remain  in  place,  perhaps 
permanently,  without  sanctions  being 
imposed  on  the  state — a  view  arguably 
at  odds  with  the  Act's  historic  emphasis 
on  the  primacy  of  state  responsibility 
and  the  role  of  FIPs  as  temporary 
substitutes  for  state  failures. 

On  the  other  hand,  it  may  be  argued 
that,  for  a  limited  number  of  sources 
over  which  the  federal  government, 
when  promulgating  a  FIP,  demonstrably 
has  sole  legal  authority,  and  over  which 
the  state  is  barred  from  exerting  control, 
removing  the  FIP  measures  and  hence 
requiring  the  state  to  compensate  for  the 
lack  of  control  of  these  sources  may 
force  it  to  impose  unreasonably  and 
inequitably  harsher  controls  on  other 
sources.  Thus,  the  argument  goes,  EPA 
should  consider  whether  there  is  any 
basis  in  law.  and  justification  in  policy, 
for  carving  out  a  limited  exception  to 
the  traditional  view. 

EPA  does  not  resolve  this  complex 
issue  here,  but  intends  to  continue  to 
analyze  and  explore  it.  In  this  proposal 
we  solicit  comment  on  the  legal  and 
policy  implications  raised  by  this  a.spect 
of  the  relationship  between  the  FIP  and 
the  SIP. 

2.  Sacramento 

On  November  15,  1993,  the  State 
submitted  Sacramento  ozone  rate-of- 
progress  plans  for  the  Sacramento 
Metropolitan  Area,  addressing  the  Act's 
15  percent  rate-of-progress  plan 
requirements.  The  Sacramento  area's  15 
percent  plans  involved  a  coordinated 
effort  by  the  Sacramento  Area  Council 


of  Governments  (SACOG)  and  the  five 
local  air  pollution  control  agencies. 
Each  of  the  air  agencies  developed  a 
plan  for  their  portion  of  the  area. 

The  reductions  in  Sacramento's  15 
percent  plans  rely  on  an  enhanced  I/M 
program,  measures  that  the  State  and 
local  governments  have  adopted  or  have 
committed  to  adopt,  measures  that  the 
Federal  government  will  have  to 
develop  and  implement  for  the 
Sacramento  area,  and  substitution  of 
NOx  for  VOC  reductions.  However,  an 
approvable  enhanced  I/M  program  has 
not  been  authorized  by  the  State 
legislature,  EPA  has  decided 
preliminarily  that  it  will  not  accept 
commitments  for  measures  for  purposes 
of  the  Act's  15  percent  rate-of-progress 
provision,  and  EPA  cannot  credit  NOx 
reductions  in  place  of  the  necessary 
VOC  reductions.  Therefore,  EPA  cannot 
take  action  at  this  time  to  approve  this 
submittal  with  respect  to  the  Clean  Air 
Act  progress  demonstration. 

The  Sacramento  Metropolitan  Air 
Quality  Management  District 
(SMAQMD),  the  Yolo-Solano  Air 
Pollution  Control  District  (YSAPCD). 
the  Placer  Countv  Air  Pollution  Control 
District  (PCAPCD),  the  El  Dorado 
County  Air  Pollution  Control  District 
(EDCAPCD),  the  Feather  River  Air 
Quality  Management  District 
(FRAQMD).  SACOG  and  C^RB  plan  to 
submit  a  comprehensive  revised  ozone 
attainment  SIP  on  or  before  Novenr.ber 
15,  1994.  The  local  agencies  hope  to 
release  a  draft  of  this  SIP  in  the  Spring 
of  1994  and  to  modify  it  after  EPA 
finalizes  the  FIP  in  February  1995.  The 
air  quality  modeling  in  the  SIP  and  FIP 
are  based  on  similar  data  and  should  be 
consistent.  There  may.  however,  be 
significant  differences  between  the 
regulations  included  in  the  two  plans  to 
attain  the  ozone  standard. 

3.  Ventura 

On  November  15, 1993,  the  State 
submitted  a  Ventura  ozone  rate-of- 
progress  plan  addressing  the  Act's 
requirement  that  a  plan  be  submitted  by 
that  dute  demonstrating  creditable  VOC 
reductions  of  at  least  15  percent  from 
1990  to  1996.  The  plan  describes  how 
this  reduction  can  be  accomplished 
with  an  enhanced  I/M  program  plus 
measures  that  the  State  committed  to 
adopt  and  implement  by  1996  in 
Ventura's  1991  Air  Quality  Management 
Plan.  Many  of  the  promised  local 
measures  have  already  been  adopted, 
but  an  approvable  enhanced  I/M 
program  has  not  been  authorized  by  the 
State  legislature.  As  in  the  case  of 
Sacramento.  EPA  cannot  now  approve 
this  Ventura  plan  submittal  with  respect 
to  the  progress  demonstration. 
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T^ie  Ventura  County  Air  Pollut'on 
Control  District  (VCAPCD),  the 
jbem  California  Association  of 
■pmments  (SC\G).  and  the  CARB 
I  to  submit  a  comprthensive  revised 
^e  attainment  SIP  on  or  before 
;mber  IS,  1994.  VCAPCD  hopes  to 
i?e  a  draft  of  this  SIP  by  the  Spring 
1  194  and  to  modify  it  after  EPA 

izes  the  FIP  in  Februan."  1995  The 
•  :  uclity  modeling  in  the  SIP  ana  FIP 
'iGsed  on  similar  data  a?d  5ho'-.W  be 
distent.  As  in  the  case  of 
imento.  however,  the  regulaticr.5 
idcd  in  the  two  plans  may  be 
rent. 

4.  $^uLh  Coast 

December  31. 1992.  the  State 
lifted  the  CO  plan  for  the  South 
it.  This  plan  includes  a 
denorstration  of  attainment  by  the  year 
20C  (J  relying  on  emission  reductions 
bosri  previously  adopted  regulations  as 
we:  1  as  from  an  enhanced  l/M  progrem 
me<>tine  the  requirements  of  sections 
182  (pK3)  and  187(a)(6).  Because  the 
Sta  e  legislature  has  not  yet  enacted 
legi(slation  authorizing  such  an 
enhanced  I/M  pro{;:ram.  EPA  proposes  to 
disapprove  the  CO  plan  with  respect  to 
the  -•Hsquirements  for  an  attainment 
der^onstration.  reasonable  farther 
crotyess,  reasonably  available  centre! 
me'sures.  and  enhanced  I/M. 

Co  Fanuary  15. 1993.  the  Agency 
issued  a  finding  of  failure  to  submit  two 
oth|»r  mandatory  elements  of  the  CO 
piajr  (1)  Transportation  control 
measures  (TCMs)  to  offset  growth,  as 
reqiired  by  section  182(d)(1)(A):  and  (2) 
adopted  contingency  measures  to  be 
•rr.f  femented  if  vehicle  miles  traveled 
(\7.rT)  forecasts  are  exceeded,  in 
ace  )rdance  with  section  187(a)(3).  In 
secliion  II.Cl.,  below,  EPA  is  proposing 
to  c  isapprove  the  CO  SIP  with  respect 
to  t  iBse  six  elements:  attainment 
Cv'mbnstration,  reasonable  farther 
pr-o  ?ess.  reasonably  available  control 
nu-aSures,    provision    for   an 
enhanced  I/M  program.  TCMs  to  offset 
growth,  and  contingency  measures  to  be 
inipljemented  if  VMT  forecasts  are 
exc^ded.  EPA  is  also  proposing  a 
partial  approval  of  other  portions  of  the 
piaiji  that  represent  an  improvement 
over  what  is  currently  in  the  SEP,  do  not 
ccnflict  with  proposed  FIP  provisions, 
and  meet  some  of  the  applicable 
requirements  of  the  Act. 

On  November  15. 1993.  the  State 
submitted  a  15  percent  rate-of-progress 
plan  for  the  So^  Coast.  The  15  percent 
plan  relies  on  reductions  from  currently 
adopted  rules,  but  also  depends  upon  a 
relatively  small  contribution  from  10 
SC.^QMD  measiues  scheduled  for  full 
adoption  in  1994  or  1995  and  an 


improved  I/M  program.  As  in  the  case 
of  Sacramento  and  Ventura,  EPA  cannot 
at  this  time  propose  to  approve  this 
South  Coast  submittal  with  respect  to 
the  15  percent  rate-cfprogress 
demonstration.  However,  in  section 
II.C.2..  below,  for  entirely  diffen;nt 
purposes  EPA  is  proposing  to 
conditionally  approve  the  SCAQMD 
coxnmitments  to  adept  rules  during 
1994  and  1995.  '^ 

On  October  15.  1993.  the  SCAQMD 
adopted  rules  implementing  the 
Regional  Clean  Air  Incentives  Market 
(RECLAIM)  program  for  NOx  and  sulfur 
o.xides  (SOx).  This  innovative  program 
establishes  a  declining  cap  "bubble" 
r?quirement  on  most  facilities  with 
emissions  greater  than  4  tons  per  year  of 
NOx  or  SOx.  The  program  includes 
emissions  allocation  and  emissions 
trading  components.  EPA  intends  to 
propose  to  approve  (or  conditionally 
approve)  the  RECLAIM  regulations  in 
separate  rulemaking,  following  SIP 
submittal.  For  the  purposes  of  the  FIP 
attainment  demonstration.  EPA 
proposes  to  assign  credit  to  the  adopted 
RECLAIM  program,  which  went  into 
effect  on  lanuary  1.  1994.  If  EPA  does 
net  finally  approve  the  NOx  RECL.AI?.! 
rules,  EPA  would  not  be  able  to  grant 
credits  for  associated  reductions,  and 
would  need  to  amend  the  FIP 
accordingly.  For  more  details  on  the 
RECLAIM  rules,  see  section  III.C.5. 

The  SCAQMD.  SCAG.  and  CARB  arc 
currently  preparing  a  comprehensive 
revision  to  existing  air  quality  plans, 
addressing  all  pollutants  and  the 
requirements  of  both  the  federal  and 
State  Clean  Air  Acts.  SIP  submittal  of 
this  comprehensive  plan  (or  portions  of 
the  plan)  is  scheduled  to  occur  on  or 
before  November  15. 1994.  The  new 
plan  will  include  revised  1990baseyear 
emissions  inventories,  and  projected 
inventories  for  interim  years  through  the 
year  2020.  With  respect  to  motor  vehicle 
emissions,  these  inventories  may  be 
significantly  different  from  those  used 
in  the  proposed  ozone  and  CO  FIPs. 
because  the  1994  plan  is  expected  to 
raly  on  new  trip  modeling  input  data 
and  revised  motor  vehicle  emissions 
factors.  For  ozone,  the  plan  may  analyze 
additional  episodes,  including  a 
weekend  episode. 

5.  State  of  California 

California's  motor  vehicle  control 
program  (CMVCP)  predates  the  first 
federal  statute  regulating  motor  vehicle 
emissions,  the  Motor  Vehicle  Air 
Pollution  Control  Act  of  1965.  In  the  Air 
Quality  Act  of  1967  (Pub.  L.  90-148), 
Congress  allowed  California  a  waiver  of 
the  Air  Quality  Act's  preemption 
section  on  motor  vehicle  emissions 


control  because  of  California's 
pioneering  efforts  and  unique  problems. 
The  1977  amendments  to  the  CAA 
expanded  the  flexibility  granted  to 
California  in  order  "to  afford  Calift,rnia 
the  broadest  possible  discretion  in 
selectiag  the  best  means  to  protect  the 
health  of  its  citizens  and  the  public 
welfare."  H.R.  Rep.  No.  294,  95»h  Cong  . 
1st  Sess.  301-2  (1977). 

So  long  as  California  demonstrates 
that  its  motor  vehicle  standards  are  'in 
the  aggregate"  at  le.ast  as  protocti\T  of 
public  health  and  welfare  as  applicable 
federal  standards,  section  209-bj  of  the 
Act  requires  the  Administrator  to  waive 
the  Act's  general  prohibition  on  state" 
adoption  of  standards  relating  to  the 
control  of  emissions  from  new  motor 
vehicles  or  new  motor  vehicle  enpfues, 
unless  the  Administrator  finds  th?t 
California's  determination  was  arbitrarj- 
and  capricious,  that  Califonuci  dors  not 
need  the  standard  to  meet  "com^-elling 
and  extraordinary  conditions."  or  that 
the  Cahfomia  standards  and 
accompanying  enforcement  procedures 
are  not  consistent  with  section  202(a)  of 
the  Act. 18  Section  211(c)(4)(B)  also 
provides  that  a  state  that  has  received  a 
section  209  waiver  (i.e.,  California;  ma; 
prescribe  controls  or  prohibitions 
respecting  fuels  or  fuel  additives. 

The  1990  CAAA  further  expanded  the 
California  waiver  provisions  to  cover 
nonroad  vehicles  or  engines  (except  for 
certain  pieempted  engines),  and  also 
established  a  special  Cahfomia  clean- 
fuel  vehicle  program  to  be  implemented 
in  California  (the  California  Pilot  Test 
Program).  See  sections  209.  211(c)(4). 
and  249. 

California  law  reserves  to  CARS  most 
authorities  for  adopting  and  enforcing 
motor  vehicle  emission  controls 
(including  restrictions  on  fuels  and  fuel 
content)  and  standards  for  nonroad 
engines  and  consumer  products.  Lnder 
this  authority,  particularly  as 
strengthened  by  the  California  Clean  Air 
Act  of  1988  (Chapter  1568.  Statutes  of 
1988).  CARB  has  adopted  many  aew 
provisions  with  the  potential  for  vast 
VOC  and  NOx  emission  reductions. 
CARB  regulations  adopted  through  the 
first  half  of  1990  are  described  at  length 


••  In  section  209  H-aiver  decisions  EPA  bus 
explained  tiiat  California  standards  are  inconus:em 
wi'h  seclion  203(8)  if  there  is  inadequate  lead  timt 
to  pe.-mit  the  development  and  appHcetion  of 
requisite  technology,  giving  appropriete 
consideration  to  the  cost  of  compliance  within  s-jch 
period.  In  addition,  the  Agency  has  held  that  to 
avoid  inconsistency  with  aection  202(e), 
California's  procedures  may  not  impoae 
inconsistent  certification  requirements  such  that 
manufacturers  would  be  unable  to  me«4  both  ttie 
California  and  Federal  requirements  with  the  sama 
test  vehicle. 
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in  EPA's  1990  proposed  FIP  for  the 
South  Coast.  See  55  FR  36470-36479. 

More  recently  adopted  State  measures 
include:  Low  Emissions  Vehicles  (LEV) 
and  Clean  Fuels  Program;  Utility  and 
Lawn  and  Garden  Equipment  Engine 
Exhaust  Emission  Standards  and  Test 
Procedures;  Standards  for  Consumer 
Products  (CARB  regulations  adopted 
thus  far  cover  appro.ximately  30 
consumer  product  categories);  and 
Emission  Standards  for  Construction 
and  Farm  Equipment. 

EPA  is  not  generally  assigning  credit 
in  the  attainment  demonstration  for 
State  (or  local)  regulations  that  have  not 
already  been  approved  as  part  of  the  SIP 
or  are  not  now  undergoing  SIP  approval. 
EPA's  policy  restricts  State  credit  in 
either  their  attainment  demonstrations 
or  progress  plans  for  reductions  from 
measures  that  have  not  been  submitted 
as  approvable  elements  of  the  SIP. 

The  principal  reason  for  this  policy 
has  been  to  comply  with  section 
110(a)(2)(A)  of  the' Act,  which  requires 
that  each  SIP  "include  enforceable 
emission  limitations  and  other  control 
measures,  means,  or  techniques 
(including  economic  incentives  such  as 
fees,  marketable  permits,  and  auctions 
of  emissions  rights),  as  well  as 
schedules  and  timetables  for 
compliance,  as  may  be  necessary  or 
appropriate  to  meet  the  applicable 
requirements  of  this  Act  *   *   *." 

In  general,  EPA  policy  has  been  to 
require  that  reductions  used  in 
attainment  demonstrations  be  submitted 
for  incorporation  in  the  SIP,  to  ensure 
that  the  reductions  are  enforceable 
directly  by  EPA  in  the  event  that  the 
responsible  State  and  local  agencies  fail 
to  perform  their  implementation 
responsibilities.  It  is  for  this  reason  that 
EPA  is  proposing  in  this  NPRM  to 
promulgate  consumer  product 
regulations  comparable  to  rules  which 
CARB  has  previously  adopted  and 
already  enforces,  but  which  the  State 
has  not  yet  submitted  as  a  SIP  revision. 

C.  Proposed  Action  on  the  South  Coast 
SIP  Revisions 

1.  CO  Plan 

a.  Statutory  provision  and  general 
preamble  requirements.  The  air  quality 
plaiming  requirements  for  CO 
nonattainment  areas  are  set  out  in 
sections  186-187  of  the  Act.  which 
pertain  to  the  classification  of  CO 
nonattainment  areas  and  to  the 
submission  requirements  of  the  SIPs  for 
these  areas,  respectively.  EPA  has 
issued  a  "General  Preamble"  describing 
the  Agency's  preliminary  views  on  how 
EPA  intends  to  act  on  SIPs  submitted 
under  Title  I  of  the  Act  (see  generally  57 


FR  13498  (April  16, 1992)  and  57  FR 
18070  (April  28,  1992)].  The  reader 
should  refer  to  the  General  Preamble  for 
a  more  detailed  discussion  of  the  EPA's 
preliminary  interpretations  of  Title  I.  In 
this  proposed  rulemaking  action,  EPA  is 
applying  these  pohcies  to  the  proposed 
South  Coast  CO  SIP,  taking  into 
consideration  the  specific  factual  issues 
presented. 

Those  states  containing  CO 
nonattainment  areas  classified  as 
"Serious"  were  required  under  the  Act 
to  submit  by  November  15,  1992,  a  plan 
that  provides  enforceable  measures  to 
achieve  annual  emissions  reductions 
leading  to  attainment  of  the  NAAQS  by 
December  31.  2000.  The  Act  mandates 
other  specific  plan  elements,  which  are 
discussed  below. 

In  today's  action,  EPA  is  proposing  to 
partially  disapprove  and  partially 
approve  the  plan  for  the  South  Coast,  in 
accordance  with  the  provisions  of 
section  llO(k)  of  the  Act  governing 
EPA's  review  of  SIP  submittals  (see  57 
FR  13565-13566).  EPA  is  proposing  to 
approve  the  plan  with  respect  to 
procedural  requirements,  employee 
commute  options  (ECO)  program,  and 
forecast  of  VMT.  EPA  is  proposing  to 
disapprove  the  plan  with  respect  to  the 
attainment  demonstration,  reasonable 
further  progress  (RFP),  reasonably 
available  control  measures  (RACM), 
enhanced  inspection  and  maintenance 
(I/M),  VMT  contingency  measures,  and 
TCMs  to  offset  growth  in  motor  vehicle 
emissions  and  meet  progress  and 
attainment  requirements.  The  State's 
submission  to  address  the  requirements 
for  the  clean-fuel  vehicle  fleet  has  been 
conditionally  approved  in  a  separate 
rulemaking.  EPA  will  also  act  separately 
on  the  State's  oxygenated  fuel  program. 
EPA  is  proposing  to  take  no  action  on 
the  plan's  emissions  inventory  for  the 
reasons  discussed  below. 

b.  Procedural  requirements.  Section 
110(a)(2)  of  the  Act  requires  states  to 
provide  reasonable  notice  and  public 
hearing  before  plan  adoption.  The 
SCAQMD  satisfied  this  requirement  by 
furnishing  proper  notice  and  adopting 
the  plan  at  a  public  hearing  held  on 
November  6, 1992.  Following  adoption 
by  the  Governing  Board  of  the 
SCAQMD,  the  plan  was  forwarded  to 
CARB,  which  submitted  the  CO  plan  as 
a  proposed  revision  to  the  California  SIP 
on  December  31, 1992.  On  April  29, 
1993,  CARB  submitted  a  letter 
correcting  certain  adoption  and 
implementation  dates  for  measures 
under  CARB's  jurisdiction. 

c.  Emissions  inventory.  Section 
172(c)(3)  of  the  Act  requires  that 
nonattainment  plans  include  a 
comprehensive,  accurate,  current 


inventory  of  actual  emissions  from  all 
sources  of  relevant  pollutants  in  the 
nonattainment  area.  The  emissions 
inventory  included  with  the  South 
Coast  CO  plan  generally  conforms  to 
applicable  EPA  guidance  (see.  for 
example.  Emission  Inventory 
Requirements  for  Carbon  Monoxide 
State  Implementation  Plans,  EPA-450/ 
4-91-011;  Procedures  for  the 
Preparation  of  Emission  Inventories  for 
Carbon  Monoxide  and  Precursors  of 
Ozone,  Volume  I:  General  Guidance  for 
Stationary  Sources,  EPA-450/4-91-016; 
Procedures  for  Emission  Inventory 
Preparation.  Volume  IV:  Mobile 
Sources,  EPA  450/4-ai-026d  Revised). 
This  guidance  allows  approval  of 
Cahfomia's  motor  vehicle  emissions 
factors  (in  this  case,  the  EMFAC7EP 
update)  in  place  of  the  corresponding 
federal  emissions  factors.  The 
methodologies  used  to  prepare  the  base 
year  and  projected  emissions 
inventories,  as  described  in  Chapter  3  of 
the  plan,  are  acceptable.  EPA  is  not 
proposing  to  approve  into  the  SIP  the 
State's  emission  inventories,  however, 
because  a  different  inventory  is 
employed  in  the  federal  attainment 
demonstration  for  CO.  and  a  new  CO 
inventory  has  been  developed  for  use  in 
a  South  Coast  SIP  revision  scheduled  for 
adoption  later  this  year.  EPA  hopes  to 
be  able  to  approve  the  revised  inventory 
in  the  final  SIP  action  and  use  this  new 
inventory  in  the  final  CO  FIP. 

Moreover.  State  and  local  agencies  are 
preparing  comprehensive  revisions  to 
the  base  year  and  projected  inventories 
for  motor  vehicles.  EPA  may  use  some 
or  all  of  this  revised  and  updated  motor 
vehicle  data  to  amend  the  attainment 
demonstration  in  the  final  FIP.  If  the 
State  submits  an  approvable  CO  SIP 
along  with  acceptable  updated 
emissions  inventories  for  the  South 
Coast,  EPA  will  be  able  to  approve  the 
revised  State  plan  and  inventories  and 
substitute  them  for  the  federal  plan  and 
federal  emissions  inventories. 

d.  Reasonably  available  control 
measures  (RACM).  Section  172(c)(1) 
requires  the  plans  for  all  nonattainment 
areas  to  provide  for  the  implementation 
of  all  RACM  (including  Reasonably 
Available  Control  Technology,  or  RACT) 
as  expeditiously  as  practicable.  EPA 
interprets  this  requirement  to  impose  a 
duty  on  all  nonattainment  areas  to 
consider  all  available  control  measures 
and  to  adopt  and  implement  such 
measures  as  are  reasonably  available  for 
implementation  in  the  area  as 
components  of  the  area's  attainment 
demonstration. 

The  South  Coast  CO  plan's  control 
measures  are  presented  in  Chapter  4, 
Chapter  6,  Appendix  B.  and  Appendix 
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C.  The  control  measures  are  also 
discussed  below  in  sections  Il.C.l.g..  h.. 
i..  and  j.  The  State  and  local  control 
measures  (with  adoption/ 
implementation  dates  before  2001)  are 
as.  follows: 

MJ-fe-ia.  Oxygenated  Fuels  Program  (1991/ 

1992): 
ARB-4.  Improved  Certification  Requirements 

for  alternative  Fuel  Retrofit  Systems 

(1992/1992); 
M-G-5,  Motor  Vehicle  Buyback  Program 

(1993/1993-1997): 
M-G— 4,  Low-Emission  New  Fleet  Vehicles 

(1991/1993-2000); 
M-G-11,  Inspection  and  Maintenance 

Program  Enhancement  (1993/1994); 
M-G-1,  Zero-Emission  Urban  Bus 

Implementation  (1992/1994-2000): 
ARB-5.  Low  Emission  Vehicles  and  Clean 

Fuels  Program  (1990/1994-2003): 
ARB-1,  Revised  Emission  Standards  and  Test 

Procedures  for  Medium-Duty  Vehicles 

and  Light  Heavy-Duty  Engines  (1990/ 

1995-1996): 
ARB-7,  Low  Emission  Vehicle  Standards  for 

Heavy-Duty  Engines  (1992/1998-2007); 
ARB-1 1,  Inspections  of  Fleet  Heavy-Duty 

Trucks  (1992/to  be  determined); 
ARB-1 2.  Control  of  Off-Cycle  Emissions 

(1993/to  be  determined); 
ARB-16.  Retrofit/Operational  Requirements 

for  Locomotives  (1993/1992-1997); 
M-I-7,  Eliminate  Leaf  Blowers  (1993/1994); 
ARB-1 3,  Emission  Standards  for  Utility 

Engines  (1990/1994-1999); 
ARB-15,  Emission  Standards  for  Off-Road 

Motorcycles  (1992/1995); 
ARB-1 4,  Emission  Standards  for 

Construction  and  Farm  Equipment 

(1992/1995-2000); 
ARB-1 8.  Emission  Standards  for  Off- 
Highway  Vehicles  (1993/1995-2000); 
ARB-1 7,  Emission  Standards  for  Marine 

Vessels  (1993/1997-1999); 
P-B-6,  Control  of  Emissions  firom  Petroleum 

Refinery  Flares  (1992/1996); 
FC-l/2g,  Transit  Improvements  (to  be 

determined/to  be  determined); 
F-2/2f.  HOV  and  Bus  Lanes/Roads  (to  be 

determined/to  be  determined); 
FC-3/M-H-5(c).  Employer-Based  Trip 

Reduction  (1993/1994); 
FC--1,  Additional  VMT/VT  Reduction 

Strategies  (1989-2000.  with  SCAQMD 

backstop  1994/1991-,  with  SCAQMD 

backstop  1994); 
FC^5/4,  Traffic  Flow  Improvements  (1989- 

2000/1991-); 
FG-6/M-G-7.  Control  Extended  Idling  (1993/ 

1994); 
FCf-y/M-G-S,  Encourage  Removal  of  Pre- 

1980  Vehicles  (1993/1993); 
FCr-8.  M-G-6,  Reduce  Cold  Start  Emissions 

j  from  Vehicles  (1994/1994); 
m4H-1,  Environmental  Review  Program 

(1992/1992); 
M-JH-2,  Trip  Reduction  fcr  Schools  (1093/ 

I  1993); 
M-'H-4.  Special  Activity  Centers  (1993/ 

1994) 

EPA  has  reviewed  the  extensive  list  of 
scheduled  measures  and  has  concluded 
that  the  plan  would  refiect  RACM  but 


for  the  omission  of  an  enhanced  I/M 
program.  By  this  NPRM,  EPA  is 
proposing  to  disapprove  die  plan  with 
respect  to  the  RACM  requirement 
because  of  this  single  deficiency.  EPA 
invites  comment  on  whether  other 
RACM  exist  for  the  South  Coast  CO 
plan. 

e.  Attainment  demonstration.  As 
noted.  "Serious"  CO  nonattainment 
areas  were  required  to  submit  a 
demonstration  that  the  plan  will 
provide  for  attainment  by  December  31, 
2000.  The  SCAQMD  conducted  an 
attainment  demonstration  using  both 
areawide  (Urban  Airshed  Model,  or 
UAM)  and  hotspot  (CAL3QHC) 
modeling  analyses.  The  two  modeling 
analyses  and  the  selection  of  the  design 
value  (23.4  ppm,  recorded  in  1988  at  the 
Lynwood  monitoring  station)  are 
discussed  in  Chapter  4  and  Appendix  D 
of  the  CO  plan.  The  modeling  analyses 
are  consistent  with  EPA's  guidance 
(Guideline  for  Modeling  Carbon 
Monoxide  from  Roadway  Intersections, 
User's  Guide  to  CAL3QHC:  A  Modeling 
Methodology  for  Predicting  Pollutant 
Concentrations  near  Roadway 
Intersections,  and  Guideline  for 
Regulatory  Application  of  the  Urban 
Airshed  Model  for  Areawide  Carbon 
Monoxide).  The  SCAQMD's  modeling 
analyses  predict  attainment  of  the  8- 
hour  CO  NAAQS  by  the  year  2000, 
based  upon  the  control  strategies 
included  in  the  plan. 

However,  since  attainment  depends 
upon  large  CO  emissions  reductions 
(587.4  tons  per  day)  assigned  to  the 
enhanced  I/M  program,  which  has  not 
yet  been  adopted  by  the  State,  EPA 
proposes  to  disapprove  the  attainment 
demonstration  portion  of  the  plan.  In 
the  future,  the  attainment  demonstration 
could  be  approved  if  the  State  submits 
approvable  enhanced  I/M  legislative 
authorization  and  regulations. 

f.  Quantitative  mitestcnes  and 
reasonable  further  progress  (RFP).  The 
CO  plan  must  contain  measures  which 
demonstrate  RFP  toward  attainment  by 
the  applicable  attainment  date. 
Reasonable  further  progress  is  defined 
in  section  171(1)  of  the  Act  as  such 
annual  incremental  reductions  in 
emissions  of  the  relevant  air  pollutant  as 
are  required  by  Part  D  or  may 
reasonably  be  required  by  the 
Administrator  for  the  purpose  of 
en.suring  attainment  of  the  NAAQS  by 
the  applicable  date. 

EPA  has  leviewed  the  attainment 
demonstration  and  control  strategy  for 
the  area  (r.ne  Chapter  6  and  Appendix  C 
of  the  CO  plan).  EPA  concludes  that  the 
plan  would  provide  for  RFP  but  for  the 
fact  that  the  State  legislature  has  not  yet 
adopted  legislation  authorizing  an 


enhanced  I/M  program  and  California 
has  not  submitted  implementing 
regulations  for  the  program.  Therefore. 
EPA  proposes  to  disapprove  the  RFP 
provision.  Again,  however,  this  defect 
could  be  cured  by  State  action  to 
authorize,  adopt,  and  submit  an 
approvable  enhanced  I/M  program, 
g.  Adoption  of  mandatory  control 
measures.  The  Act  mandates  State 
adoption  of  four  control  programs  for 
CO  areas  such  as  the  South  Coast. 

(1)  Enhanced  Inspection  and 
Maintenance  (I/M) 

Section  187(a)(6)  requires 
implementation  of  an  enhanced  I/M 
program  in  the  nonattainment  area's 
urbanized  portions  (as  defined  by  the 
Bureau  of  Census)  with  a  CO  design 
value  greater  than  12.7  ppm.  EPA's 
regulations  respecting  this  requirement 
were  issued  on  November  5. 1992  (57 
FR  52950).  The  reader  should  refer  to 
section  III.D.2.C.  for  a  detailed 
discussion  of  the  purpose  and 
components  of  the  enhanced  I/M 
program.  As  noted,  the  California  State 
Legislature  has  to  date  failed  to  enact 
legislation  that  would  authorize  such  a 
program.  While  EPA  is  not  now 
required  to  propose  a  FIP  enhanced  I/M 
measure  (as  discussed  in  section 
III.A.l.),  the  Agency  has  chosen  to  do  so 
as  part  of  the  FIP  attainment 
demonstrations. 

(2)  Oxygenated  Fuels 

Sections  211(m)  and  187(b)(3) 
mandate  SIP  provisions  prohibiting  the 
sale  of  gasoline  during  winter  months 
containing  less  than  2.7  percent  oxygen 
by  weight.  Increasing  the  oxygen 
content  of  gasoline  causes  motor  vehicle 
engines  to  run  with  leaner  overall  fuel/ 
air  mixture,  thereby  reducing  the 
amount  of  CO  generated  during  the 
combustion  process. 

Cahfomia's  adopted  regulations 
(CaUfomia  Wintertime  Oxj-genates 
Program  for  the  years  1992-1995,  and 
Phase  2  Reformulated  Gasoline 
regulation  for  the  years  after  1995) 
provide  for  the  sale  of  1.8  to  2.2  percent 
o.xygenated  fuels.  On  October  30. 1992, 
the  CARB  applied  for  a  partial  waiver 
from  the  2.7  percent  level  specified  in 
the  Act. 

EPA  intends  in  a  separate  NPRM  to 
propose  to  conditionally  approve  the 
waiver  under  the  provisions  of  section 
211(m)(3)(A).  which  authorizes  the 
Administrator  to  waive,  in  whole  or  in 
part,  this  fuel  requirement  if  the  State 
demonstrates  that  use  of  oxygenated 
gasoline  would  prevent  or  interfere  wiih 
the  attainment  of  a  NAAQS  or  a  state  or 
local  ambient  air  quality  standard. 
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CARB's  waiver  petition  argues  that  an 
ox>'gen  content  above  an  average  of  2.0 
percent  would  interfere  with  attainment 
of  the  California  standards  for  ozone, 
nitrogen  dioxide,  and  particulate  matter, 
because  the  higher  oxygenated  fuel 
levels  have  the  potential  to  increase 
emissions  of  NOx,  which  is  a  precu.'^or 
to  ozone  and  (in  the  South  Coast) 
nitrogen  dioxide  and  particulate  matter. 

(3)  Clean-Fuel  Vehicle  Fleet  Program 

Section  246  of  the  Act  requires  that 
the  CO  SIP  for  the  South  Coast  provide 
for  a  Clean-Fuel  Vehicle  Fleet  progra.Ti 
by  May  15, 1994.  Section  182(c)(4) 
places  a  similar  requirement  on  the 
South  Coast  ozone  SIP.  The  Act 
mandates  SIP  provisions  requiring  the 
purchase  of  clean  new  vehicles, 
beginning  in  1998,  for  use  in  centrally 
fueled  fleets  of  cars  and  light-duty 
trucks. 

On  November  13.  1992.  C\RB 
submitted  as  a  SIP  revision  the  State's 
regulations  mandating  the  availabihty  of 
clean  fuels.  At  the  same  time.  CARB 
applied  for  conditional  approval  of  an 
opt-out  from  this  requirement  based 
upon  a  showing  that  the  State's  Low- 
Emission  Vehicles  (LEV)  and  Clean 
Fuels  programs  (adopted  in  1990) 
qualify  as  a  substitute  for  the  federal 
clean  fleet  program.  On  November  29, 
1993  (58  FR  62532),  EPA  approved  the 
State's  clean  fuels  availability 
regulations  and  conditionally  approved 
the  opt-out  request. '9 

(4)  Employee  Commute  Options 
Program 

Section  187(b)(2)  requires  SIP 
submission  by  November  15,  1992,  of  an 
Employee  Commute  Options  (ECO) 
regulation  to  reduce  commute  trips  to 
the  worksites  of  large  employers. 
Section  182(d)(1)(B)  mandates  that  the 
ECO  SIP  requirement  also  applies  to 
"Severe"  and  "Extreme"  ozone 
nonattainment  areas,  and  this  same 
section  establishes  minimum  program 
performance  levels:  the  rules  must 
"require  that  each  employer  of  100  or 
more  persons  in  such  area  increase 
average  passenger  occupancy  per 
vehicle  in  commuting  trips  between 
home  and  t.he  workplace  during  peak 
travel  periods  by  not  less  than  25 
percent  above  the  average  vehicle 
occupancy  for  all  such  trips  in  the  area 
at  the  time  the  revision  is  submitted." 

In  December  1992,  EPA  issued 
Employee  Commute  Options  Guidance 
to  assist  states  in  developing  approvable 
ECO  SIP  revisions.  This  guidance,  and 


""In  Se<.lion  in.D  2.cl.l6).  EP.^  prupost's  «»  part  oj 
the  South  Coast  FTP  a  clear,  fuel  fleet  program, 
ronslslent  with  EPA"s  final  fleet  program  rules  Isea 
53  FR  P-ifirq  ;Di.ce.iib.v  9.  ia<i3;i. 


the  ECO  requirement  in  the  1990 
Amendments,  derive  in  part  from  the 
SCAQMD  employee  trip  reduction 
program.  Regulation  XV,  which  was 
adopted  on  December  1 1,  1987,  as  the 
Country's  first  large-scale  ECO  program. 

Regulation  XV  has  undergone  several 
significant  revisions  since  that  date  to 
expand  the  program  and  address 
implementation  issues.  The  SCAQMD 
rule  wus  initially  submitted  as  a  SIP 
revision  on  February  7, 1989.  and  CARB 
submitted  an  amended  Regulation  XV 
on  two  occasions:  March  31,  1991  and 
May  31, 1993.  EPA  has  reviewed  the 
amended  Regulation  XV  for  consistency 
with  the  Act  and  EPA's  guidance.  This 
review  is  available  as  a  Technical 
Support  Document,  "EPA  Analysis  of 
the  ApprovabiUty  of  South  Coast  Air 
Quality  Management  District  Regulation 
XV."  Based  on  this  detailed  analysis, 
EPA  proposes  in  this  NPRM  to  approve 
Regulation  XV  as  meeting  the 
requirements  of  sections  187(bJ(2)  and 
182(d)(1)(B)  of  the  Act. 

While  the  current  Regulation  XV 
meets  federal  approval  criteria.  EPA 
encourages  the  SCAQMD  to  continue  to 
evaluate  and  adjust  the  program,  if 
necessary,  to  ensure  that  the  rule  is  fully 
and  successfuly  implemented.  Any 
adjustments  to  the  rule  must  not 
jeopardize  timely  achievement  of 
average  passenger  occupancy  targets 
and  emissions  reductions  from  the  rule. 

h.  Vehicle  miles  traveled  (VMT) 
forecast  and  contingency  measures. 
Section  187(a)(2)(A)  requires  the  South 
Coast  CO  plan  to  contain  a  forecast  of 
VMT  for  each  year  until  attainment.  The 
plan  must  also  provide  for  annual 
updates  of  the  forecasts  along  with 
annual  reports  regarding  the  extent  to 
which  the  forecasts  proved  to  be 
accurate.  Finally,  section  187(a)(3) 
requires  that  the  plan  contain  specific 
contingency  measures  to  ba 
implemented  if  the  annual  estimate  of 
actual  VMT  or  a  subsequent  VMT 
forecast  exceeds  the  most  recent  prior 
forecast  of  VTvIT  or  if  the  area  fails  to 
attain  the  CO  NAAQS  by  the  attainm.ent 
date.  These  contingency  measures  must 
be  adopted  and  enforceable  in  the  SIP 
and  must  take  effect  without  further 
action  by  the  State  or  the  Administrator. 

The  required  VNIT  forecasts  are 
included  in  Table  3-3  and  Appendix  JK 
of  the  plan.  The  forecasts  require 
significant  update,  and  SCAG  is  now 
preparing  and  adopting  such  an 
amendment  for  a  new  Regional  Mobility 
Plan  and  an  oir  quality  plan  revision 
scheduled  for  adoption  later  in  1994. 
EPA  therefore  proposes  to  approve  the 
forecasts,  but  intends  to  amend  the  V^fT 
projections  in  the  FIP  when  the  new 
VMT  numbers  are  adopted  and 


submitted  as  a  SIP  revision.  EPA  also 
proposes  to  approve  the  responsible 
agencies'  commitments  to  replace  the 
VMT  projections  and  monitor  actual 
VMT  levels  in  the  future. 

The  State  has  not  yet  submitted, 
however,  fully  adopted  and  enforceable 
contingency  measures  to  meet  the 
requirements  of  section  187(a)(3).  The 
plan  includes  three  groups  of  potential 
controls,  identified  as  contingency 
mcasun^s.  The  measures,  in  fact,  are 
surplus  rather  than  contingent.  The 
committal  measures  achieve  reductions 
beyond  those  needed  for  progress  and 
attainment,  and  they  are  scheduled  for 
adoption  and  implementation  by  fixed 
dates,  which  are  independent  of 
determinatio.ns  that  VMT  levels  have 
be»!n  exceeded  or  that  the  plan  has 
failed  to  achieve  progress  milestones  or 
attainiaent.  Although  the  measures  are 
not  designed  to  be  triggered  by  excess 
VMT  levels  or  by  a  failure  to  achieve 
schedtiled  progress  or  attainment,  the 
measures  could  be  approved  as  meeting 
the  contingency  requirement  if:  (1)  They 
are  submitted  in  fully  adopted  form,  and 
(2)  the  RFP  and  attainment  deficiencies 
are  resolved  by  SIP  submission  of 
approvable  enhanced  I/M  authorization 
and  regulations. 

The  first  group  of  "contingency" 
measures  (Table  6-4  of  the  plan) 
consists  of  two  stationary  source 
measures:  P-B-5,  Control  of  Emissions 
from  OCS  Exploration,  Development 
and  Production;  and  P-B-6.  Control  of 
Emissions  from  Petroleum  Refinery 
Flares.  Emissions  reductions  were  not 
estimated  for  these  possible  measures. 
Moreover,  neither  of  the  controls  have 
yet  been  adopted,  although  the  plan 
scheduled  both  for  adoption  in  1992 
Thus,  the  two  measures  cannot  be 
approved. 

The  second  group  (Table  6-5) 
comprises  five  measures.  One  of  the 
measures  is  assigned  to  CARB:  APvB-8, 
Fleet  Average  Standards  for  Post-2003 
Model  Years  (Passenger  Cars,  Light-Duty 
Trucks,  and  Medium-Duty  Vehicles). 
The  remaining  four  measures  were 
scheduled  for  adoption  by  1992,  but  the 
State  has  provided  no  evidence  that  the 
measure<;  have  in  fact  been  adopted.  The 
four  measures  are  energy  conservation 
programs:  E-D-lb,  Residential  Sector; 
E-C-lb,  Commercial  Sector;  E-C-2b, 
Industrial  Sector;  and  E-C-3,  Local 
Government  Sector. 

Each  of  the  five  measums  is  designer! 
to  serve  as  contingency  measures  aftor 
the  y  jar  2000.  As  such,  the  measures 
would  be  appropriate  for  SIP 
submission  in  the  context  of  a  CO 
maintenance  plan.  In  their  present  form, 
they  could  not  serve  to  mr:et 
contingency  requirements  for  the 
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attainment  plan,  since  the  measures  are 
not  designed  to  remedy  plan  shortfalls 
in  achie\ing  reasonable  harther  progress 
beforo,  and  attainment  by,  the  year 
2000.  Moreover,  EPA  cannot  either 
approve  or  conditionally  approve  the 
mea<3ures  since  the  scheduled  full 
adopjtlon  date  has  elapsed  without 
evidence  of  such  adoption. 
Nevqrthcless,  the  measures  are 
impdrtant  pollution  prevention 
initiatives  with  m.ultiple  benefits,  and 
EPA  krongly  encourages  further 
progress  at  the  State,  regional,  and  local 
Icveljto  implement  the  measures  fullv. 

The  third  group  of  "contingency" 
measures  (Table  6-6)  includes  11 
transportation  and  indirect  source 
measures.  The  plan  requests  conditional 
approval  of  the  measures  to  allow  time 
to  fully  develop  and  adopt  the  controls, 
and  the  resolution  of  adoption  commits 
the  SCAQMD  to  revise  the  measures  in 
1993  to  be  fully  quantifiable  as  required 
by  the  CAA  (SCAQMD  Board  Resolution 
No.  92-36,  Finding  10). 

These  potentially  significant  measures 
are  undergoing  further  revision  at  the 
local  and  regional  level,  in  order  to 
improve  the  design  and  quantification 
of  the  controls  and  confirm 
implementation  responsibilities.  This  is 
particularly  the  case  with  respect  to  the 
only  two  measures  to  which  substantial 
emissions  reductions  are  assigned:  FC- 
3 — Employer-Based  Trip  Reduction 
(advances  beyond  existing  Regulation 
XV).  pnd  FC-4— Additional  VMT/VT 
Reduction  Strategies.  EPA  hopes  to 
receive  these  revised  measures  as  a  SIP 
submjittal  and  will  take  action  to 
appr(^ve  or  conditionally  approve  the 
controls  at  that  time. 

Thfe  CO  plan  therefore  lacks 
approvable  measures  that  fulfill  the 
section  187(a)(3)  requirements  for  fullv 
adopttjd  contingency  measures  to  be 
triggdhed  if  estimates  of  actual  VMT 
excead  the  plan's  forecasted  levels.  EP.^ 
proposes  to  disapprove  the  plan  with 
respect  to  this  requirement.  Ip.  separate 
rulemaking,  EPA  will  propose  as  part  of 
the  S^uth  Coast  ozone  and  CO  FIP/SIP 
a  substitute  contingency  measure  to  be 
implemented  automatically  in  the  event 
actual  VMT  excesses  are  monitored. 

i.  Transportation  control  measures 
(TCSis)  to  offset  growth  in  emissions 
from  growth  in  vehicle  miles  traveled. 
Section  187(b)(2)  of  the  Act  requires 
"Serious"  CO  areas  to  m.eet  a  TCM 
requirement  specified  in  section 
182(d)(1)(A)  for  "Severe"  and 
"Extreme"  ozone  areas.  The  Act 
provides  that  all  such  plans  must 
include  specific  and  enforceable  TCMs 
to  offset  any  growth  in  emissions  from 
growth  in  VMT  and  numbers  of  vehicle 
trips,  and  to  achieve  reductions  in 


mobile  source  emissions  as  necessary  in 
conjunction  with  other  measures  to 
comply  with  the  periodic  emissions 
reduction  and  attainment  requirements 
of  the  Act.  EPA's  preliminary 
interpretation  of  this  requirement 
appears  in  the  General  Preamble,  57  FR 
13521-13523  and  13533-13534  (April 
16.  1992). 

As  mentioned  above.  Table  6-6  of  the 
South  Coast  CO  plan  includes  11 
transportation  and  indirect  source 
"contingency"  measures.  These 
measures  and  the  plan's  scheduled 
adoption  dates  are  as  follows: 

FC-l,  Transit  Improvements  (to  be 

determined  by  the  implementing  agency) 
FC-2.  HOV  and  Bus  Lanes/Roads  (to  be 

determined  by  the  implementing  agency) 
KC-.3.  Empioyer-Based  Trip  Reduction  (1993) 
FC-4.  Additional  VMT/VT  Reduction 

Strategies  (1989-2000.  with  an  SCAQMD 

backstop  rule  adoption  in  1994,  if 

necessary) 
FC-5.  Traffic  Flow  Improvements  (1989- 

2000) 
FC-6.  Control  Extended  Idling  (1993) 
FC-7,  Encourage  Removal  of  Pre-1980 

Vehicles  (1993) 
FC-8.  Reduce  Cold  Start  Emissions  from 

Vehicles  (1994) 
M-H-1.  Environmental  Review  Program 

(1992) 
M-H-2.  Trip  Reduction  for  Schools  (1993) 
M-H-4.  Special  Activity  Centers  (1993) 

While  progress  has  been  made  in  local 
and  regional  adoption  and 
implementation  of  certain  measiu-es 
(e.g.,  FC-l,  FC-2.  FC^,  and  FC-5), 
none  of  these  important  measures  has 
been  fully  adopted  and  submitted  at  this 
time. 

Table  3-3  of  the  CO  plan  projects 
VMT  and  CO  emissions  for  each  year 
thrcuyh  the  attainment  year.  This  table 
shows  that  CO  emissions  will  decline 
each  year  through  the  year  2000,  despite 
the  predicted  VMT  growth.  As  a  result, 
the  CO  plan  does  not  need  to  include 
TCMs  to  offset  growth  in  CO  emissions. 

As  discussed  above,  the  CO  plan 
would  meet  the  attainment 
demonstration  and  progress 
requi-i-ements  of  the  Act  if  the  State 
adopts  and  submits  an  approvable 
enhanced  I/M  program.  Until  the 
attainment  and  RFP  deficiencies  are 
cured,  it  is  not  possible  for  EPA  to  find 
that  the  CO  plan  includes  specific  and 
enforceable  TCMs  that  are  sufficient,  in 
conjunction  with  other  measures,  to 
meet  the  progress  and  attainment 
requirem.ents  of  the  Act.  EPA  therefore 
proposes  to  disapprove  the  plan  with 
respect  to  the  TCM  requirement. 
Approval  of  an  enhanced  I/M  program 
in  the  future  would  allow  EPA  to 
change  this  section  187(b)(2) 
disapproval  to  an  approval. 


j.  Fully  adopted  and  enforceable 
control  measures.  The  attainment 
demonstration  relies  upon  SCAQMD 
and  CARB  stationary,  area,  and  mobile 
controls  adopted  before  July  1.  1990, 
and  three  additional  controls:  (1) 
CARB's  Low-Emission  Vehicles  (LEV) 
and  Clean  Fuels  Program  (adopted 
September  1990);  (2)  CARBs  California 
Wintertime  Oxygenates  Program  and  ' 
Phase  2  Gasoline  Specifications 
(adopted  November  1991);  and  (3)  an 
Enhanced  I/M  Program.  Except  for  the 
enhanced  I/M  program,  all  of  the 
measures  included  in  the  attainment 
modeling  analysis  are  fully  adopted  and 
enforceable. 

The  plan  also  includes  a  group  of  18 
supplemental  measures  (Tables  4-1  and 
4-2  j.  Most  of  these  measures  have  not 
yet  been  adopted  in  enforceable  form, 
and  the  attainment  demonstration  docs 
not  claim  credit  for  the  potential 
reductions  associated  with  the  controls. 
If  the  measures  are  submitted  by  the 
State  in  approvable  form,  EPA  will 
propose  to  approve  them  and  assign 
them  credit  in  the  attainment 
demonstration. 

k.  Implications  of  EPA's  proposed 
action.  EP.^  is  proposing  to  disapprove 
in  part  the  SIP  revision  submitted  by  the 
State  of  California  on  December  31, 
1992.  for  the  South  Coast  CO 
nonattainment  area.  If  finaUzed,  this 
disapproval  would  constitute  a 
disapproval  under  section  179(a)(2)  of 
the  Act  (see  generally  57  FR  13566- 
13567).  As  provided  under  section 
179(a)  of  the  Act,  the  State  would  have 
up  to  18  months  after  a  final  SIP 
disapproval  to  correct  the  deficiencies 
that  are  the  subject  of  the  disapproval 
before  EPA  is  required  to  impose  either 
the  highway  funding  sanction  or  the 
requirement  to  provide  two-to-one  now 
source  review  offsets.  If  the  State  has 
not  corrected  its  deficiency  within  6 
months  thereafter.  EPA  must  impose  the 
second  sanction.  Any  sanction  ifPA 
imposes  must  remain  in  place  until  EPA 
determines  that  the  State  has  corrected 
the  deficiency.  ' 

2.  Ozone  Kate  of  Progress  Plan 

a.  Statutory  provisions  and  General 
Preamble  requirements.  The 
requirements  for  the  15  percent  ratc-of- 
progress  plans  appear  in  section 
182(b)(1)  of  the  Act,  which  describes 
how  ozone  nonattainment  areas  must 
achieve  an  actual  VOC  reduction  of  at 
least  15  percent  during  the  first  6  vears 
after  enactment  of  the  1990  CAA 
Amendments  (i.e..  up  to  November  15. 
1996).  The  General  Preamble  provides 
an  over\iew  of  EPA's  preliminary  policy 
interpretation  of  this  statutory 
requirement  (see  57  FR  13507-13510. 
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April  16.  19S2).  EPA  has  issued  detailed 
guidance  documents  on  the  plan 
requirements,  including;  Guidance  on 
the  Adjusted  Base  Year  Emissions 
inventory  and  the  1996  Target  for  the  15 
Percent  Rate-of-Proyress  Plans  (EPA- 
452/R-92-005),  and  Guidance  for 
Growth  Factors,  Projections,  and 
Control  Strategies  for  Lhe  15  Percent 
Rate-of-Progress  Plans  (EPA-452/R-93- 
002) 

The  Cj\A  requires  that  the  15  percent  ** 
rate-of-progress  plan  be  submitted  by 
November  15,  1993.  The  plan  must 
show  an  actual  reduction  in  typical 
ozone  season  weekday  VOC  emissions 
of  at  least  1 5  percent  for  the  period 
1990-1906. -o  The  reduction  must  be 
calculated  from  the  1990  baseline  of 
actual  emissions,  adjusted  in 
accordance  with  section  182(b)(1)(B), 
and  must  account  for  any  net  grov^rth  in 
emissions.  Section  182(b)(1)(D)  provides 
that  reductions  from  the  federal  motor 
vehicle  control  program  (FMV'CP)  as 
promulgated  by  January  1,  1990,  or  from 
the  federal  9.0  Reid  Vapor  Pressure 
(RVP)  gasohne  regulation  may  not  count 
toward  meeting  the  15  percent 
reduction  target.  Also  excluded  from 
credit  are  "fix-ups"  to  VOC  RACT  rules 
or  1/M  programs  to  comply  with  prior 
statutory  and  regulatory  requirements. 

b.  Description  of  plan.  On  November 
12, 1993,  the  SCAQNfD  adopted  its  Rate- 
of-Progress  Plan,  follov\'ing  reasonable 
notice  and  public  hearing.  CARB 
submitted  the  Rate-of-Progress  plan  as  a 
proposed  SIP  revision  on  November  15. 
1993.  The  submitted  plan  shows  a  1990 
base  year  emissions  inventory  of  1683 
tons  per  day  of  reactive  organic 
compounds  (ROC),  an  adjusted  1990 
inventory  of  1450  tons  per  day  (after 
subtracting  FMVCP  and  RVP  reductions 
of  233).  resulting  in  a  1996  target 
emissions  reductions  of  217.5  tons  per 
day.  Af^er  credit  for  fully  adopted  State 
and  local  measures  and  taking  into 
account  growth  in  emissions  through 
1996,  thie  plan  achieves  aln:ost  all  of  the 
reductions  needed  to  meet  the  target. 
The  plan  addresses  the  small  remaining 
shortfall  by  commitments  to  adept  9 
SCAQMD  measures  in  1994,  one 
SCAQMD  measure  in  1995,  and  one 
CARB  measure:  the  enhanced  I/M 
program.  Even  after  applying  an  80 
percent  rule  effectiveness  discount  (Li 
accordance  with  EPA's  policy),  Lhe 
proposed  SCAMQD  measures  alcne 
would  eliminate  the  .shcrtfall,  without 


2oFor  ih)  initial  progrcw  period  (lOW-igoe).  the 
Act  specifies  that  the  SIP  must  "provida  for  volatile 
organic  compoand  emission  reductions  .  .  .of  at 
least  15  percent.  .  .  ."  Section  18Jib)(lKA).  NO, 
err.ission  leductions  may  substitute  for  VOC 
rpduciiona  In  subsequent  progress  demonstrations, 
in  accordance  v»-itb  section  1S2{c)(2HC)  of  the  Act. 


the  need  to  count  credits  assigned  to  the 
enhanced  I/M  program. 

Under  section  lio(k)(4)  of  the  Act, 
EP.A  has  the  authority  to  conditionally 
approve  the  South  Coast  plan  baaed 
upon  the  State's  commitment  to  adopt 
these  measures.  However,  EPA's  current 
policy  does  net  allow  approval  of  rate- 
of-progres.^  plans  if  they  depend  upon 
commitments  to  adopt  measures  in 
order  to  meet  the  15  percent  reduction 
requirement.  See  Memorandum  from 
Michael  H.  Shapiro,  EPA  Acting 
Assistant  Administrator  for  Air  and 
Radiation,  "Guidance  on  Issues  Related 
to  15  Percent  Rate-of-Progress  Plans," 
August  23, 1993.  As  a  rrsult.  EPA 
intends  not  to  take  aclion  to  approve  the 
South  Coast  Rate-of-Progress  Plan  at  this 
time. 

c.  Conditional  approval  of 
commitments.  As  discussed  above,  EPA 
policy  does  not  allow  approval  of  15 
Percent  Rate-of-Progress  Plans  based  on 
committal  measures.  In  accordance  with 
this  policy,  EPA  does  not  propose  to 
assign  credit  to  the  SCAQMD  committal 
measures  and  approve  the  progress  plan 
until  all  .measures  are  submitted  in  fully 
enforceable  form.  However, 
commitments  that  strengthen  the 
existing  SIP  can  be  approved,  although 
without  assignment  of  emission 
reduction  credit. 

EPA  proposes  to  conditionally 
approve  the  SCAQMD  commitments  to 
adopt  the  measures  bsted  below,  as 
strengthening  the  SIP.  ^PA  has 
evaluated  the  commitments  to  adopt 
measures  and  finds  that  those 
commitments  to  adopt  rules  before  1998 
are  eligible  for  conditional  approval 
under  section  110(k)(4).  EPA  cannot 
propose  to  conditionally  approve 
commitments  to  adopt  measures  with 
1996  or  later  adoption  dates  because  the 
SCAQMDs  commitment  may  e.xtend 
beyond  one  year  from  the  date  of  the 
final  conditional  approval  action  (see 
pages  2-4  and  6-2  of  the  plan,  and  the 
SCAQMD  Resolution  of  Adoption). 

(1)  Commitments  to  adopt  measures 
to  contribute  emission  reductions  in  the 
period  1990-1996.  The  SCAQMD  has 
committed  to  adopt  fully  enforceably 
cont.-ols  in  1994  for  the  following 
measures: 

P-B-7,  Further  Control  of  Emissions  from 

Bulk  Terminals; 
P-C-1,  Further  Emission  Reductions  from 

Rubber  Pr.xlucts  Manufactvu-ing; 
A-B-2,  Control  of  Emissions  from  Gasoline 

Transfer  Pha«e  II  Improvements; 
A-B-3,  Control  uf  Emissions  from  Pleasure 

Boat  Fueling  Oi>trations; 
A-B-5,  Further  Control  of  Emissions  from 

Gasoline  Dispensing  Facilities; 
A-B-6,  Control  of  Emissions  from  Utility 

Engine  Refueling  Operations; 


A-B-9,  Control  of  Emissions  from  Active 

Draining  of  Liquid  Products; 
A-C-2,  Control  of  Emissions  from 

Corr.m<;rciaI  Charbroiling: 
A-C— *,  Control  of  Emissions  from  Dcep-Fal 

Frymg. 

Thp  SCAQMD  committal  measure 
scheduled  for  adoption  in  1995  is  A-F- 
1,  Installation  of  Best  Available  Retrofit 
Control  Technology  on  Miscellaneous 
Sources.  All  of  the  measures  are  iisted 
in  Table  4-1  of  the  plan,  along  with  the 
identification  of  the  date  for  fiill 
implementation,  the  implementing 
agency,  and  the  1996  ROC  emissions 
reductions  with  and  without  tlie  80 
percent  rule  effectiveness  discount. 
Appendix  A  of  the  plan  provides  further 
details  on  each  of  the  measures, 
including  descriptions  of  the  regulatory 
history-,  the  proposed  method  of  control, 
and  the  calculation  of  emissions 
reductions  and  cost  effectiveness. 

(2)  Commitments  to  adopt  measures 
before  1996  to  contribute  emission 
reductions  in  the  period  1997-2000. 
The  South  Coast  Rate-of-Progress  Plan 
also  includes  SCAQMD  and  ARB 
committal  measures,  with  adoption  and 
implement  schedules,  to  reduce  VOC 
and  NOx  emissions  during  1997-2000. 
The  SCAQMD  commitments  are  to 
adopt  the  following  VOC  and  NOx 
measures  by  the  years  shown: 

P-A-2,  Further  Control  of  Emissions  frona 

Auto  Assembly  Coatings  (1995); 
A-B-7,  Control  of  Emissions  frt^m  CX'ur- 

Filling  of  Vehicle  Fuel  Tanks  (1394); 
A-D-3.  Control  of  Emissions  from 

Residential  and  Commercial  Water 

Heating  (1994): 
A-E-1.  Control  of  Emissions  from  Pesticide 

Appiirations  (1994); 
A-E-Z,  Control  of  Emissions  bom  IJvestock 

Wo'ite  (1994); 
M-G-1,  Zero- Emission  Urban  Bus  (1993); 
M-G-8,  AerodjTiamic  Devices  for  Trucks 

(1994); 
M-I-1 ,  Control  of  Emissions  from  Ship 

Berthing  Facilities  (1995); 
M-I-4.  Control  on  Marine  Diesel  Operations 

(1995); 

This  list  does  not  include  SCAQMD 
committal  NOx  measures  which  have 
now  been  subsumed  in  the  NOx/SOx 
P^CILMM  program,  adopted  on  October 
15,  1993. 

For  the  period  1997-2000,  the  CARB 
committal  measures  and  adoption  dates 
are: 

ARB-7.  low  Emission  Vehicle  Standards  for 

Heav7  Duty  Engines  (1995); 
ARB-15.  Emission  Standards  for  Recreational 

VpV. ides  (1994); 
ARB-16,  ReUofiti'Operational  Requirements 

for  Locomotives  (19?4); 
ARB-17,  Emission  Standards  for  Marine 

Vessels  (1994). 

In  section  HI  of  this  NPRM,  EPA 
proposes  to  promulgate  as  part  of  the 
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FIP  attainment  demonstration  federal 
measures  comparable  to  some  of  these 
SCAQNID  and  CARB  committal 
measures.  If  any  of  the  State  or  local 
cortimittal  measures  for  these  catf?gories 
arejadopted  and  submitted  as  a  SIP 
revision  and  achieve  emission 
reductions  comparable  to  the  FIT 
controls.  EPA  will  approve  the  SIP  rales 
and  modify  the  FIP  rules  accordingly,  d. 
Imj^lications  of  EPA's  Proposed  Actions. 

If  EPA  issues  final  conditional 
approval  of  the  SCAQMD  coEJir.itrcsnts. 
thelSC\QMD  must  fulfill  the 
con'Onitments  to  adopt  the  raks  by  the 
dat^  specified  in  the  plan  and  shown 
abdve,  and  tlie  State  must  subrr.it  these 
rulfs  to  EPA.  If  the  SCAQMI3  fails  to 
ndqpt  or  CARB  fails  to  submit  any  of  the 
rulf  s  to  EPA  within  this  time  frame,  this 
appro\  al  will  become  a  disapproval 
foitowing  EPA  written  notification  to 
the  State. 


III.  California  FIP 


I 


khe  rules  arc  submitted  !o  E?A 


vvltftin  the  applicable  time  frame,  the 
SCAQMD  commitments  will  remain  a 
part  of  the  SIP  until  EPA  taiies  fir.  a! 
act:  (>n  approving  or  disapproving  the 
ne\.'' submittal.  If  EPA  disapproves  the 
sul:  r^-ittal.  the  measures  on  which  the 
cor  (^itional  approval  was  ba.sed  will 
alsolbe  disapproved  at  that  time.  If  EPA 
apf  ^oves  the  submittal,  those  newiy 
apj  ioved  rules  will  become  a  part  of  the 
Sir  ind  will  modify  or  replace  the 
measures  on  which  the  conditional 
approval  is  based.  As  discussed  above, 
EP.Vs  proposed  conditional  approval  of 
thejcommittal  measures  <loes  r.ot  mean 
that  the  Slate  has  satisfied  the  iniiial  15 
Percent  Rate-of-Progress  plan 
requirements  of  section  lS2(b)(l ).  EPA's 
cu.Tent  policy  would  not  allow  such 
approval  until  all  necessarj-  measures 
are. submitted  in  fully  adopted  and 
enf^ce.^ble  form. 

EPA's  final  conditional  approval  of 
the  SCAQMD  commitments  to  adopt 
measures  to  achieve  minimum  progress 
requirements  for  the  1990-2000  period 
will  establish  a  federally  enforceably 
obligation  on  the  part  of  the  SCAQMD 
to  adopt  these  measures  in  fully 
enforceable  form  according  to  the 
committed  schedule.  It  is  essential  not 
only  that  SCAQMD  but  also  C\RB  and 
all  other  responsible  agencies  fellow 
through  on  their  commitments  to  meet 
the  Act's  near-term  progress 
requirements  through  expeditious 
adoption  of  enforceable  regulations  to 
achieve  the  necessarj'  creditable 
reductions. 


A.  Basis  for  the  FIP  Actions  in 
Apphcable  Law  and  EPA  Policies 

1 .  FIP  Obligation 

a.  Introduction.  In  1988.  in  the  wake 
of  lawsuits  and  ensuing  court  orders, 
EP.^  disapproved  the  1982  South  Coast 
ozone  and  CO  plans  and  the  Sacramento 
and  Ventura  ozone  plans  on  the  ground 
that,  among  other  things,  they  failed  to 
demonstrate  attainment  of  the  N  A„\QS 
by  the  December  1987  statutor}- 
attainment  date,  as  required  by  Section 
172(a)  of  the  Act.  See  53  FR  1780 
(January  22.  1388).  In  March  1989.  EPA 
entered  into  a  seftlem.ent  agreement 
with  the  South  Coast  plaintiffs  which 
obligated  EPA  to  promulgate  federal 
plans  for  the  South  Coast  in  final  form 
by  February  1991.  EPA  issued  a 
proposed  FIP  in  September  1990. 

For  Sacramento.  EPA  also  negotiated 
settlement  agreements  containing 
schedules  by  which  EPA  would  propose 
and  promulgate  a  federal  plan.  Pursue.it 
to  tliese  schedules.  EPA  published 
Advance  Notices  of  Proposed 
Rulemakings  (.■\\TR5.1s)  on  .^pril  5. 
1990  (55  FR  12669)  and  Mav  27.  1992 
(57  FR  22134). 

For  Ventura.  EPA  similarly  entered 
into  settlements  setting  a  schedule,  and 
published  an  NPRM  on  Januarv'  17. 
1991. 

But  as  time  progressed,  it  became 
increasingly  clear  that  the  South  Coast. 
Sacramento,  and  Ventura — all  areas 
with  difficult  air  pollution  problems — 
could  not  possibly  meet  the  ambitious 
requirem.ents  of  the  1977  CAA 
Amendments  without  severe  economic 
dislocation. 

(1)  Passage  of  1990  amendments.  On 
November  15.  1990.  Congress  enacted 
the  Clean  Air  Act  Amendment;;  of  1990. 
Pub.  L.  No.  101-549.  104  Stat.  2422- 
2423.  Among  other  things.  Congress 
completely  revised  the  Part  D 
nonatfainment  provisions  of  the  Act.  In 
so  doing  Congress  repealed  the 
pro\isions  of  Section  172  that  had 
required  SIPs  for  the  South  Coast, 
V'entura,  and  Sacramento  to 
demonstrate  attainment  by  December 
31,  1987.  Those  provisions  had  formed 
the  basis  for  EPA's  disapprovals  of  the 
California  SIP  submissions  for  those 
areas,  and  thus  the  1990  Amendments 
removed  the  statutory  justification  for 
those  disapprovals.  Congress  replaced 
the  provisions  of  section  1 72  with  a 
detailed  scheme  of  new  requirements 
and  extended  deadlines  specifically 
applicable  to  ozone  and  CO 
nonattaiiunent  SIPs.  Sections  171-193. 
42  U.S.C.  7501-7515. 


In  particular,  the  1990  Amendments 
established  a  graduated  series  of 
requirements  for  different  areas, 
depending  on  the  severity  of  the  air 
quality  problem  in  each.  Congress 
established  five  classifications  of  ozone 
nonattainment  areas  ba.sed  on  th.  '«>vel 
of  each  area's  ozone  problem — ranging 
from  ■"Marginal"  to  "Extreme" — and 
two  classifications  of  CO  nonattairunent 
areas.  The  Amendments  also  set  new, 
e.xtended  deadlines  for  the  attainment  of 
the  primary  NAAQS  for  each 
classification.  Sections  181{a)(l!  and 
186(a)(1). 

Consistent  with  the  new 
Amendments,  EPA  issued  a  regulation 
classif\ing  Sacramento  as  a  "Serious" 
area  for  ozone  nonattainm.ent;  under  the 
statute.  "Serious"  areas  must  attai.T  the 
ozone  standard  as  expeditiously  as 
practicable  but  no  later  than  No%embcr 
15.  1999.  40  C.F.R.  81.305  (1992);  C.\,'\ 
section  181(a).  Ventura  is  classified  as  a 
"Severe"  area  for  ozone,  and  must  attain 
as  expeditiously  as  practicable,  but  no 
later  than  November  15.  2005.  The 
South  Coast  is  classified  as  the  only 
"Extreme"  area  for  ozone,  and  must 
demonstrate  attainment  as  expeditiously 
as  practicable  but  no  later  than 
November  15.  2010.  For  carbon 
monoxide,  the  South  Ccas-t  is  classified 
as  a  "Serious"  area,  and  must 
demonstrate  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31.  200(1. 


In  the  1990  Amendments  Congress 
also  imposed  specific  and  increasingly 
rigorous  requirements  for  Part  D  SIPs. 
depending  on  the  area's  nonattainment 
classification,  with  new  deadlines. 
ranging  from  immediately  to  six  years 
from  enactment,  for  submitting  vanous 
components  of  the  plans  to  EPA. 
Sections  181. 182. 18b.  and  187.  In 
addition,  the  1990  Amendments 
amended  Section  110(c)(1).  the  principal 
provision  governing  EPA's  FIP 
obligation. 

EPA  concluded  that  these  revisions, 
directing  States  to  develop  SIPs  meeting 
new  requirements  and  deadlines,  and  to 
submit  SIPs  to  EPA  on  specific 
schedules,  demonstrated  that  EPA's 
obligation  to  promulgate  FIPs  would 
arise  only  upon  future  disapprovals  of 
those  newly  submitted  SIPs.  EP.'^ 
appealed  to  the  courts  to  determine 
whether  the  Amendments  had  relieved 
the  Agency  of  its  pre-existing  FIP 
obligations. 

In  Coalition  for  Clean  Air.  971  F.2d 
219  (9th  Cir.  1992).  a  divided  panel  of 
the  Ninth  Circuit  held  that  although 
Section  110(c)(1)  had  been  revised  by 
the  1990  Amendments,  the  language  of 
section  110(c)(1)(B).  which  requires  EPA 
to  promulgate  a  FIP  within  two  years 
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after  it  "disapproves"  a  SIP,  applies  to 
pre-Amendment  disapprovals.  Thus,  the 
court  ruled  that  new  section  110(c)(1)(B) 
operates  retroactively  to  retain  EPA's 
preexisting  FIP  obligation,  even  though 
the  statutory  provisions  forming  the 
basis  for  that  obligation  have  been 
repealed.  In  reaching  this  conclusion, 
the  court  declined  to  indicate  whether 
the  requirements  of  the  old  law  or  the 
^  1990  Amendments  would  govern  the 
contents  of  this  FIP. 

The  Court  acknowledged  that  "the 
proper  contents  of  FIPs  for  the  South 
Coast  are  not  before  us,"  and  that  'we 
need  not  decide  whether  EPA  would  be 
required  to  meet  any  additional 
requirement  imposed  by  the  1990 
Amendments  in  promulgating  FIPs  for 
the  South  Coast,"  971  F.2d  at  225. 

EPA  sought,  and  was  denied,  a  writ  of 
certiorari  (113  S.Ct.  1361  (1993)). 

(2)  Applicable  law.  Thus,  although 
the  Ninth  Circuit  found  that  the  passage 
of  the  Amendments  did  not  release  EPA 
from  a  FIP  obligation  arising  from  a  pre- 
Amendment  disapproval,  it  did  not 
decide  whether  any  requirement  of  the 
1990  Amendments  applies  to  this 
continuing  obligation.  In  the  absence  of 
any  guidance  from  the  Court,  this  task, 
falls  to  EPA. 

The  threshold  question,  then,  is  what 
requirem.cnts  govern  the  content  of  a  FIP 
which  will  take  effect  after  enactment  of 
the  Clean  Air  Act  Amendments,  but 
which  is  based  on  a  plan  failure  .ind 
disapproval  arising  from  pre- 
Amendment  Clean  Air  Act  pro\  isions 
which  have  since  been  repealed.  The 
greatly  altered  legal  regime  established 
by  the  1990  Amendments  creates  a 
discontinuity  between  the  plan  contents 
required  under  the  new  and  old  acts. 
Thus,  EPA  is  faced  with  a  choice  as  to 
how  to  design  the  FIP. 

(3)  New  law  applies,  h  is  well  settled 
that  "[c]oiu-ts  must  apply  new  laws  to 
pending  cases,  unless  such  application 
would  result  in  manifest  injustice  or  be 
contrary  to  statutory  direction  or 
Tegislative  history."  United  States  v. 
Ford.  727  ¥.?.d  1508  (9th  Cir.  1984).  See 
Bradley  v.  School  Bd.  of  Richmond.  416 
U.S.  696,  711  (1974);  DeGurules  v.  INS. 
833  F.2d  861,  863  (9th  Cir.  1987); 
California  Cartage  Co.  v.  United  States, 
802  F.2d  353,  357  (9th  Cir.  1986).  In 
accordance  with  the  principle  embodied 
in  these  cases.  EPA  believes  that  the 
1990  Amendments  should  be  applicable 
to  the  FIPs  arising  from  EPA's  pre- 
Amendment  disapprovals.  But  an 
analysis  of  the  new  Act's  provisions 
reveals  that  the  new  Act  does  not 
require  this  FIP  to  include  each  and 
every  pollution  control  program 
required  of  States  under  the 
Amendments. 


The  1990  Amendments  make  explicit 
a  principle  that  was  implicit  in  the 
preceding  Act — that  a  FIP  corrects  or 
fills  a  void  in  a  deficient  state  plan.  The 
amended  Act  defines  a  FIP  as  a  plan  to 
fill  a  gap  or  "correct  all  or  a  portion  of 
an  inadequacy  in  a  State 
implementation  plan."  42  U.S.C. 
7602(y)  (Supp.  II.  1990)  (emphasis 
added).  The  California  SIPs  at  issue  here 
were  rejected  by  EPA  in  1988  because 
they  were  "inadequa[te]"  to 
demonstrate  attainment  under  the  pre- 
Amendment  deadlines,  and  thus  EPA's 
obligation  under  the  pre- 1990  Act  was 
to  promulgate  a  FIP  in  order  to  correct 
that  "inadequacy."  Thus  EPA's  FIP 
obligation  is  to  fulfill  the  requirement  to 
demonstrate  attainment.  Stated 
differently,  what  the  Ninth  Circuit's 
ruling  preserved  was  EPA's  existing  FIP 
obligation  to  correct  the  state  plan's 
failure  to  provide  for  attainment.  That  is 
the  inadequacy  that  EPA  must  address 
in  this  FIP,  not  any  failure  that  might 
have  arisen  under  any  of  the  numerous 
requirements  of  the  new  law. 

Of  course,  if  the  State  fails  to  meet 
any  of  the  new  Act's  requirements,  that 
failure  would  trigger  a  new  FIP 
obligation  in  the  future,  but  that  would 
be  an  entirely  different  obligation,  not 
the  one  on  which  the  district  court 
orders  under  the  old  Act  were  premised. 
And  even  as  to  such  obligations,  the 
Administrator  is  not  required  to 
promulgate  a  federal  plan  until  two 
years  after  she  disapproves  a  deficient 
state  plan  or  finds  that  the  state  has 
failed  to  submit  a  required  plan 
element.  Section  110(c)(1). 

With  respect  to  new  requirements 
imposed  by  the  1990  Amendments, 
there  has  either  been  no  state  failure,  or 
the  24-month  clock  for  EPA  to 
promulgate  a  FIP  has  not  yet  run.  When 
a  state  failure  giving  rise  to  a  new  FIP 
obligation  occurs,  EPA  will  address  that 
obligation  in  a  separate  FIP  NPRM.  For 
example,  FIPs  addressing  state  failures 
to  satisfy  the  VOC  RACT  catch-up 
requirement  of  the  new  Amendments 
may  become  due  late  in  1994  and  in 
1995.  In  the  absence  of  approvable  state 
measures  correcting  for  these 
deficiencies,  EPA  will  issue  separate 
FIPs  to  rectify  them. 

Given  EPA's  position  as  to  the  effect 
of  the  new  Amendments,  one  might 
argue  that  the  logical  extension  is  that 
since  the  state  has  not  yet  failed  to 
adopt  an  attainment  demonstration 
under  new  section  182(c)(2)(A),  no 
attainment  demonstration  is  due.  But 
since  the  Ninth  Circuit  conclusively 
decided  that  the  obligation  to 
promulgate  an  attainment 
demonstration  survived.  EPA  must 
prepare  one  under  the  new  Act. 


For  policy  as  well  as  legal  reasons, 
this  resolution  makes  sense,  and  it 
avoids  extreme  results.  On  the  one 
hand,  it  would  be  unhelpful  for  EPA  to 
design  the  FIP  to  meet  the  old  law 
requirements  that  have  since  been 
repealed.  And  for  EPA  to  impose  in 
1995  a  regulatory  regime  that  became 
extinct  in  1990  would  surely  not  serve 
Congressional  intent  or  constitute  sound 
regulatory  policy.  On  the  other  hand,  it 
would  equally  dis.serve  Congressional 
intent  to  compel  these  FIPs,  which  are 
not  based  on  state  failures  to  meet  any 
requirements  of  the  new  Act,  to  meet  all 
those  requirements  and  to  cure  failures 
that  were  not  part  of  the  obhgation  that 
the  Court  orders  preserved. 

In  the  Coalition  case,  the  Ninth 
Circuit  Court  itself  seemed  to  imply  that 
EPA's  FIP  need  not  address  new 
requirements  when  it  noted  that  the 
state  could  "propose  these  new 
measures  as  revisions  to  the  FIP  under 
the  timetables  provided  in  the  1990 
Amendments  just  as  the  state  would  be 
required  to  do  if  a  FIP  had  been  in  effect 
when  those  Amendments  were 
adopted".  Coalition  for  Clean  Air,  971 
F.2d  at  226. 

Indeed,  if  the  FIP  were  to  try  to  meet 
all  the  requirements  of  the  new  Act,  it 
would  have  to  anticipate  and  cure  new 
failures  before  they  had  arisen  undt^r  the 
new  Act,  and  before  the  State  has  had 
an  opportunity  to  develop  and  submit 
plans  to  comply  with  the  new  Act.  This 
would  violate  the  express  congressional 
determination  that  "air  pollution 
prevention"  and  "air  pollution  control 
at  its  source  is  the  primary 
responsibility  of  States  and  local 
governments."  Section  101(a)(3). 

Thus,  EPA  has  concluded  that  the 
FIPs  must  cure  the  original  failure  to 
demonstrate  attainment.  But  in  these 
FIPs  the  Agency  need  not  assume 
additional  obligations  to  meet  new 
requirements  as  to  which  no  state 
delinquency  has  yet  been  established 
under  the  new  Act,  or  as  to  which  EPA's 
FIP  obligation  has  not  yet  matured. 

b.  The  FIPs  Must  Demonstrate 
Attainment — (1)  What  Attainment 
Deadline  Governs? 

(a)  Background.  The  Ninth  Circuit  last 
addressed  the  issue  of  what  attainment 
deadline  applied  to  a  pre-Amendment 
FIP  obligation  in  Delaneyv.  EPA.  898 
F.2d  687  (9th  Cir.  1990).  Bat  at  that  time 
the  attainment  deadline  in  the  then 
extant  Clean  Air  Act — December  31, 
1987 — had  passed,  and  Congress  had 
not  yet  extended  it. 

In  a  March  1990  opinion,  prior  to  the 
passage  of  the  Clean  Air  Act 
Amendments,  the  Ninth  Circuit  vacated 
EPA's  approval  of  two  Arizona  carbon 
monoxide  SIPs,  and  ordered  EPA  to 
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prornL  ^ate  FIPs  consistent  i*  ith  that 
court"!  opinion.  Interpreting  EP.^'s 
statute  1^  requirement  to  develop  a  FIP 
in  ligbtlof  the  elapsed  statiitor)- 
attamiriont  date  of  December  31.  1*587, 
the  Coiirt  concluded  that  "the  ii^ttional 
ambic  -k  air  quality  sta.ida.'-ds  n;u;t  be 
attaint  €  as  soon  as  possible  with  t\er\ 
availa  )le  control  measure  •   *    *."398 
F.2d  a  Je91.  The  Coiul  relied  upon  EPA 
guidai^e.  subsequently  revoked,  for  the 


part  0 


Jts  fonnulaticn  requir:n.g    all 


possihlJB  measures"  cr  '  cver>  availaLi'j 
measijne."  53  PR  36505  (Stpt':rr.ber  5. 
1990). 

The  (^ourt.  in  formulating  this 
attairua?int  test,  made  plain  that,  while 
it  und  ?t-stood  that  a  Cor-gressiona!  re- 
deteriiijnation  of  the  attainment 
deadlines  was  in  the  works,  the  Court 
was  c(  icstrained  until  Congress  acted. 
Thus.  a(t  the  time  the  De/oney  Co'wirt  and 
EPA  I;  St  struggled  to  define  an 
appro  )tiate  FIP  attainment  deadline, 
they  c  Jinfronted  not  only  a  lapsed 
attainment  deadline,  but  Congressional 
silenc ;  as  to  an  appropriate 
replacement. 

Qudtjng  from  its  opinion  in 
Abrai^pwitz  v.  EPA.  832  F.2d  1Q71. 
1079  C^th  Cir.  1987),  the  De/aner  Court 
stated  f'We  are  informed  by  counsel  for 
both  s  des  of  their  expectation  that 
Congress  will  extend  the  deadline  once 
again  a  the  near  future,  but  we  must 
apply  the  law  as  it  now  stands,  not  as 
it  may  become.  *  •  •  Until  the  Clean 
Air  Ac  t  is  further  considered  •   •    -  the 
Agenc  y  must  'give  effect  to  the 
unamliguously  expressed  intent  of 
Congress.'  We.  and  the  EPA.  are  bound 
by  the  statutory  scheme  until  Congress 
alters  that  scheme."  898  F.2d  at  691. 

(b)  Current  /aw.  Now.  however. 
Congress  has  indeed  "alter[edj  tl-.et 
schemja",  the  new  law  applies,  and  EPA. 
m  fonjiulating  its  FIPs,  has  the  benefit 
of  Corigressional  determination  cf 
appropriate  attainment  dates.  With  ti;e 
passage  of  the  Clean  Air  Act 
Amendments.  Congress  has  made 
specifjc  attainment  deadline 
deteriilnations  with  respect  to  each 
type  of  area.  As  with  other  aspects  of  the 
new  Uw,  EPA  believes  that  the 
attaimtient  dates  of  the  new  lew  £pply. 
IndeeJi  even  if  it  were  not  clear  that  the 
new  attainment  dates  apply,  it  is  now 
impossible  to  design  FIPs  to  meet  the 
1987  attainment  date  that  governed  the 
original  state  plans,  and  there  is  a  clear 
expression  of  Congressional  intent  as  to 
substitute  attainment  deadlines. 

As  noted  above,  under  the  new  Act, 
the  ozone  attainment  date  must  be  "as 
expeditiously  as  practicable  but  not 
later  than"  November  15,  1999  for 
Sacramento;  November  15,  2005  for 
Ventura;  and  November  15,  2010  for  the 


South  Coast.  Section  lBl(aj.  The  carbon 
monoude  attainment  date  for  the  South 
Coast  must  be  "as  expeditiously  as 
practicable  but  not  later  th-in"  Decenil)vr 
31. 2000. 

(2)  These  FIPs  nee-d  not  address  new 
rc-quirements  other  than  the  requirf^m^nt 
to  demonstrate  attainment.  As  shown 
above,  EPA's  obligation  to  design  a  FI? 
arose  from  state  failures  to  demonstrate 
attainn.snt  under  the  old  Gean  .^ir  Act 
The  .^^mcndments  imposed  for  the  f^rst 
time  additional,  different  reouirements 
that  were  not  in  effect  when  EP.A. 
disapproved  the  state  plans  giving  rise 
to  its  FIP  obligation,  and  which  took 
effect  after  EPA's  FIP  obligation 
matured.  Thus  Cslifornia  was  given  no 
opportunity  to  meet  these  requirements 
in  its  previous  SIPs.  and  any  failure  to 
meet  these  requirements  would  be  a 
new  delinqupncy  that  was  not  the 
subject  of  Er.^'s  original  FIP  obligation 
EPA  therefore  has  concluded  that  the 
FIPs  need  not  address  these 
requirements  imless  and  until  California 
has  failed  to  satisf>-  them  and  ihe  time 
for  EPA  to  promulgate  a  replacement 
FIP  under  the  new  Act  has  elapsed. 

For  example,  the  Amendments 
contain  new  and  highly  specific  targets 
for  Reasonable  Further  Progress.  Section 
182(b)(1)  in  the  Amendments  requires 
plans  under  the  Act  to  provide  for  VOC 
emissions  reductions  of  at  least  15 
percent  by  1996.  and  section 
182(c)!2)('B}  requires  an  additional  9 
percent  emissions  reduction  every  three 
years  after  1996.  Each  of  these  sections 
contains  detailed  instructions  for 
calculating  the  creditability  of  those 
reductions.  Sections  182(b)(l]  and 
182(c)(2). 

While  EPA  does  not  believe  that  these 
progress  requirements  are  applicable  to 
its  FIP  obligation.  EPA  has  ccncluded 
that  it  is  wise  policy  to  achieve  some 
degree  of  progress  during  the  time 
preceding  the  attainment  dates.  As  a 
result,  the  FIPs  do  establish  incremental 
reduction  targets  for  the  purpose  of 
ensuring  attainment  by  the  applicable 
attainment  date. 

At  thus  time,  the  State  of  California 
has  become  dehnquent  in  meeting  a  few- 
requirements  in  the  new  Act,  thereby 
giving  rise  to  new  EPA  FIPs  obligations 
under  the  new  Act's  deadlines.  FIPs  to 
address  these  deficiencies,  which 
primarily  involve  submissions  of  RACT 
catch-ups  and  emission  statements,  are 
not  yet  due.  EPA  will  address  these  FIPs 
in  separate  rulemakings  as  the}'  become 
due. 

c.  FIPs  may  use  new  provisions 
providing  additional  flexibility.  Since 
EPA  has  concluded  that  the  new  law 
applies  to  its  FIP  obligation,  EPA  may 
avail  itself  of  new  provisions  of  the  law 


that  furnish  additional  flexibility  in 
designing  implementation  plans. 

The  Ninth  Circuit  in  its  opinion 
recognized  that  EPA  could  take 
advantage  of  increased  flexibiUty  in  the 
new  Act.  For  exam.ple.  the  Court  noted 
tha*  EPA  now  has  authority  under  new 
section  182(ej(5)  to  approve  some  parts 
of  the  South  Coast  ozone  SIP  that  it  had 
di^.app.'-oved  in  1988.  Coalition  for 
Clean  Air.  971  F.  2d  at  226.  Similarly, 
as  pxpldined  below,  EPA  believes  if  may 
invoVe  section  182(e)(5)  in  designing  its 
FIP  to  obtain  greater  flexibility  to 
anticipate  new  control  techniques  or  the 
improvement  of  existing  techniques.  To 
the  pvtent  that  EPA  invokes  such 
discretiona.n,'  provisions  of  die  new  .\ct. 
it  will  satisf)'  any  new  prerequisites 
prescribed  in  those  sections.  For 
example,  as  explained  below,  in  order 
for  EPA's  FIP  to  obtain  the  benefit  cf  the 
latitude  granted  by  section  182(e;(3;  to 
rely  on  measures  anticipating 
improvements  in  technology,  the  FIP 
must  address  progress  requirements  of 
that  section  which  otherwise  would 
have  been  inappUcable. 

.As  described  in  more  detail  below, 
EPA  in  its  FIPs  is  also  applying  the  new- 
law  s  classifications  for  each  ozone 
nonaitainment  area.  and.  for 
Sacramento,  the  proviyion  for 
"bumping"  up  an  area  to  a  new- 
classification  As  with  section  182(ei(5). 
where  EPA  relies  on  a  new-  provision  for 
added  Hexibility.  it  intends  to  fulfill  any 
co,nd:iions  imposed  on  the  exercise  of 
that  aulhority. 

EPA  recognizes  that  its  FIPs  must 
weave  a  complicated  padi  between  the 
old  and  new  laws,  and  that  its  FIP 
obligation  is  necessarily  a  hybrid  of  old 
and  new-.  This  complexity  is 
unavoidable,  however,  because  of  the 
anomalous  nature  of  the  task  EPA  faces: 
EPA  must  cure  a  failure  under  an  old 
Act.  since  repealed,  but  administer  the 
cure  under  new  law. 

d.  Mnintenance  demonstraticn  for  the 
snutb.  coast.  EPA's  FIP  obligations  for 
the  Scuth  Coast,  Sacramento,  and 
Ven'ura  arose  from  disapprovals  of  their 
SIPs  solely  on  the  ground  of  their  failure 
to  demonstrate  attairiment  by  1987  or 
any  fixed  near-term  date.  See  53  FR 
1280-1281  (January-  22.  1988)  (South 
Coast);  53  FR  39087-39088  (October  S. 
1968)  (Ventura);  53  FR  48535-46536 
(Dec.  1.  1988)  (Sacramento).  The 
settlement  agreements  for  Ventura  and 
Sacramento  describe  EPA's  FIP 
obligation  solely  in  terms  of 
promulgating  a  plan  for  attainment.  The 
South  Coast  settlement  agreement  refers 
to  a  plan  for  attainment  and 
maintenance.  Thus,  with  respect  to  the 
South  Coast,  EPA  must  determine  what 
requirements  apply  to  maintenance. 
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As  noted  above,  EPA  is  applying  the 
new  law  to  its  FIP  obligation.  The  1990 
Amendments  changed  the  law  with 
respect  to  maintenance  demonstrations. 
Under  the  pre-Amendment  Clean  Air 
Act,  sections  172(a)(1)  and  110(a)(2)(b) 
required  plans  to  include  measures  to 
"insure  attainment  and  maintenance". 
(emphasis  added)  But  the  1990 
Amendments  revised  both  the  general 
planning  and  ozone  and  CO  specific 
planning  provisions  to  delete  the 
requirement  for  a  maintenance 
demonstration  to  be  submitted 
simultaneously  with  an  attainment 
demonstration. 

The  Amendments  revised  section 
1 10(a)(2)  to  delete  any  reference  to  a 
maintenance  demonstration.  When  we 
look  to  Part  D  for  requirements 
applicable  to  areas  classified  "Serious" 
and  above  for  ozone,  and  "Moderate" 
(with  a  design  value  greater  than 
1 2.7ppm)  and  above  for  CO,  we  find 
that  section  172(c)(1),  the  closest  analog 
to  old  section  172(a)(1).  also  drops  any 
mention  of  planning  for  maintenance. 
Sections  182(c)(2)(A)  and  187(a)(7)  of 
the  new  Amendments,  which  set  forth 
the  specific  requirements  for  ozone  and 
CO  nonattainment  areas,  respectively,  to 
provide  for  attainment,  similarly  makes 
no  mention  of  any  maintenance 
requirement. 21 

Rather,  the  requirement  for 
nonattainment  areas  to  provide  for 
maintenance  in  the  amended  Act  is  now 
found  in  new  section  107(d)(3)(E)(iv) 
and  section  175 A.  These  sections 
provide  that  maintenance  plans  must  be 
submitted  when  an  area  requests 
redesignation  to  attainment.  The 
combination  of  the  amendments  to 
section  172  and  the  addition  of  these 
new  maintenance  plan  provisions 
indicates  that  the  requirement  for  a 
maintenance  plan  arises  only  much 
later,  when  it  must  accompany  a  request 
for  redesignation. 

This  reflects  a  Congressional 
determination  to  focus  on  attainment, 
and  to  compel  maintenance  plans  only 
when  an  area  has  progressed  to  the 
point  when  it  has  already  attained  and 
is  ready  to  demonstrate  attaiiunent.  This 
legal  regime  and  pohcy  has  thus 
superseded  any  obligation  arising  out  of 
old  section  172(a). 

EPA's  existing  regulation, 
promulgated  under  the  aforementioned 


2>  Section  110(a)(1)  of  both  the  pre-amended  and 
amended  Acts  requires  areas  to  provide  for 
maintenance  (as  wel)  as  implementation  and 
enforcement)  after  EPA  issues  a  new  or  revised 
NAAQS.  But  this  is  not  applicable  here,  since  that 
obligation  is  past  for  ozone  and  CO,  and  the  failure 
that  gave  rise  to  the  FIP  obligation  here  was 
grounded  in  maintenance  provisions  of  section 
172(a]  that  were  repealed  in  1990. 


pre-Amendment  maintenance 
provisions,  requires  SIPs  to  provide  for 
maintenance  for  20  years,  or  for  10  years 
upon  the  making  of  an  appropriate 
finding.  Section  193  of  the  1990 
Amendments,  the  "General  Savings 
Clause",  provides  in  pertinent  part  that 
each  regulation  shall  remain  in  effect 
except  to  the  extent  "otherwise 
provided  under  this  Act.  or  inconsistent 
with  any  provision  in  effect.  *   *   •" 

As  demonstrated  above,  the  changes 
to  section  172  and  the  new  requirements 
of  section  175A  and  related  provisions 
deleted  from  the  Act  any  requirement  to 
provide  for  maintenance  prior  to  a 
request  for  redesignation.  The  new  Act 
thus  establishes  a  whole  new  regime  for 
demonstrating  attainment  and 
maintenance,  the  timing  and 
requirements  of  which  are  inconsistent 
with  the  old  law.  Under  the 
Amendments,  attainment  plans  no 
longer  must  provide  "up  front"  a  plan 
for  maintenance.  And  when  the  Act 
does  require  submission  of  maintenance 
plans  (at  the  time  of  a  redesignation 
request),  such  plan  need  demonstrate 
maintenance  for  only  ten  years  instead 
of  twenty. 

Although  EPA  has  not  yet 
accomplished  the  formal  rescission  of 
its  pre-1990  regulations  on 
maintenance,  we  consider  the  rules 
nullified  by  operation  of  Section  193, 
and  therefore  no  longer  applicable.  EPA 
will  propose  in  separate  rulemaking  to 
rescind  these  national  regulations, 
which  appear  at  40  CFR  part  51  subpart 
D — Maintenance  of  National  Standards. 
EPA  may  or  may  not  promulgate  a 
replacement  for  the  regulations. 

2.  Other  Issues  Relating  to  EPA's 
Authority  in  Issuing  a  FIP 

a.  Comprehensive  FIP  authorities 
under  the  clean  air  act.  When  forced  by 
a  state  planning  delinquency  to 
promulgate  a  FIP,  EPA  has  wide-ranging 
authority  under  section  110(c)  to  fill  the 
gaps  left  by  the  state  failure.  EPA's 
authority  to  prescribe  FIP  measures  is  of 
three  types.  First.  EPA  may  promulgate 
any  measure  which  it  is  expressly 
permitted  to  issue  under  any 
circumstances  pursuant  to  pre-existing 
independent  statutory  authority — for 
example.  expUcit  provisions  of  Title  II. 
That  is.  EPA  may  promulgate  any 
measure  which  it  has  authority  to  issue 
in  a  non-FIP  context,  without  reliance 
on  section  110(c).  Second.  EPA  may 
invoke  Section  110(c)'s  general  FIP 
authority,  and  act  to  cure  a  planning 
inadequacy  in  any  way  not  clearly 
prohibited  by  statute.  Third,  under 
section  110(c).  the  Courts  have  held  that 
EPA  may  exercise  all  authority  that  the 
State  may  exercise  under  the  Act. 


The  second  type  of  authority.  EPA's 
general  authority  under  section  110(c), 
is  essentially  remedial,  and  EPA  has 
broad  power  under  that  section  to  cure 
a  defective  state  plan.  Thus,  in 
promulgating  a  FIP,  EPA  may  exercise 
its  own.  independent  regulatory 
authority  under  the  Act  in  any  way  not 
clearly  prohibited  by  an  explicit 
provision  of  the  Act.  When  EPA 
promulgates  a  FIP,  courts  have  not 
required  explicit  authority  for  specific 
measures:  "We  are  inclined  to  construe 
Congress'  broad  grant  of  power  to  the 
EPA  as  including  all  enforcement 
devices  reasonably  necessary  to  the 
achievement  and  maintenance  of  the 
goals  established  by  the  legislation.  " 
South  Terminal  Corp.  v.  EPA.  504  F.2d 
646,  669.  (1st  Cir.  1974).  See  also  City 
of  Santa  Rosa  v.  EPA,  534  F.2d  150, 
153-154  (9th  Cir.  1976)  (upholding  the 
Administrator's  authority  to  promulgate 
a  FIP  imposing  gas-rationing  in  Los 
Angeles  on  a  massive  scale).  "The 
authority  to  regulate  pollution  carries 
with  it  the  power  to  do  so  in  a  manner 
reasonably  calculated  to  reach  that 
end."/d.  at  155. 

In  addition,  when  a  State's  failure  to 
discharge  the  primary  responsibility  to 
protect  its  air  quality  compels  EPA  to 
assume  this  task,  the  powers  of  the 
defaulting  State  accrue  to  EPA.  As  the 
Ninth  Circuit  recently  held,  when  EPA 
acts  in  place  of  the  State  pursuant  to  a 
FIP  under  section  110(c).  EPA  "  'stands 
in  the  shoes  of  the  defaulting  State,  and 
all  of  the  rights  and  duties  that  would 
otherwise  fall  to  the  State  accrue  instead 
to  EPA.' "  Central  Arizona  Water 
Conservation  District  v.  EPA,  990  F.2d 
1531.  at  1541  9th  Cir.  1993).  The  First 
Circuit,  in  an  early  FIP  case,  agreed: 

The  Administrator  must  promulgate 
promptly  regulations  setting  forth  "an 
implementation  plan  for  a  State  should  the 
State  itself  fail  to  propose  a  satisfactory  one.' 
The  statutory  scheme  would  be  unworkable 
were  it  read  as  giving  to  EPA  when 
promulgating  an  implementation  plan  for  a 
State,  less  than  those  necessary  measures 
allowed  by  Congress  to  a  State  to  accomplish 
federal  clean  air  goals.  We  do  not  adopt  any 
such  crippling  interpretation. 

South  Terminal  Corp.  v.  EPA,  supra  at 
668. 

b.  EPA  authority  to  charge  fees.  State 
Implementation  Plans  for  nonattainment 
areas  are  clearly  authonzed  to  include 
emission  fees  as  economic  incentives  to 
reduce  pollutants.  Sections  110(a)(2)(A) 
(relating  to  SIPs  generally)  and  172(c)(6) 
broadly  authorize  SIPs  to  meet  the  Act's 
requirements  through  any  "control 
measures,  means,  or  techniques  •   *   • 
necessary  or  appropriate",  including 
"economic  incentives  such  as  fees 
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EPA  interprets  the  FIP  provisions  to 
authorize  fees  as  well,  by  virtue  of  both 
the  case  law  that  grants  FIPs  much  the 
same  scope  as  SIPs.  and  by  the 
provisions  of  section  302(y).  which 
defines  a  FIP  to  include — 

Enforceable  emission  limitations  or  other 
control  measures,  means  or  techniques 
(inclijiding  economic  incentives,  such  as 
marketable  permits  or  auctions  of  emissions 
allowances). 

EPA  interprets  this  phrase,  including 
the  parenthetical  reference  to  economic 
incentives,  as  providing  authority  to 
impose  a  broad  range  of  economic 
incentives,  including  fees,  even  if  not 
specifically  listed  in  the  provision. 
Thus.  EPA  takes  the  position  that  a  FEP 
includes  authority  to  impose  fees 
concerning  ozone  generating  emissions 
or  other  activities. 

c.  Restrictions  on  EPA's  authority 
regarding  fees.  As  a  legal  matter.  EPA's 
authority  under  section  110(c)  and 
302(y)  to  impose  fees  is  limited  only  to 
the  eortent  that  the  fees  must  be 
enforceable,  and  must  provide  an 
incentive  that  may  result  in  a  reduction 
in  ozone  generating  emissions  or  other 
activities.  As  a  practical  matter,  because 
only  quantifiable  emissions  reductions 
may  be  credited  in  the  attainment 
demonstration.  EPA  may  limit  the  types 
or  amounts  of  fees  imposed  to  those  that 
assure  quantifiable  emissions 
reductions. 

The  Clean  Air  Act  includes  no 
provision  directing  that  FIP  fees 
collected  by  EPA  remain  at  EPA's 
disposal;  as  a  result,  in  general.  EPA 
must  deposit  any  FIP  fees  it  collects  in 
the  Treasury,  under  31  U.S.C.  3302(b) 
(the  Miscellaneous  Receipts  Act).  The 
prohibition  against  retaining  fees 
applies  as  well  against  directing  how 
those  fees  are  spent.  For  example,  EPA 
could  (by  itself  or  through  a  contractor, 
described  below)  establish  an  I/M 
program  and  charge  fees  for  conducting 
the  inspection,  but  the  Miscellaneous 
Receipts  Act  precludes  EPA  from 
rebating  those  fees  to  car  owners  who 
failed  the  inspection  and  elected  to 
scrap  their  vehicles. 

Under  certain  circumstances,  fees 
relating  to  services  or  products  provided 
by  a  contractor  may  be  retained  by  that 
contractor  to  defray  its  costs.  See  61 
Comp.  Gen.  285  (1982)  (contractor  may 
charga  and  retain  fees  to  offset  costs  of 
providing  public  microfilm  copies  of 
Federal  Election  Commission  reports). 

d.  txind  use.  Section  131  of  the  Act 
states:  "Nothing  in  this  Act  constitutes 
an  inifringcment  on  the  existing 
authority  of  counties  and  cities  to  plan 
or  control  land  use,  and  nothing  in  this 
Act  provides  or  transfers  authority  over 


such  land  use."  This  leinguage  merely 
preserves  in  general  terms  the  existing 
authority  of  counties  and  cities  to  plan 
or  control  land  use.  However,  this 
language  could  be  interpreted  as  a 
constraint  on  EPA's  authority  under 
section  110(c).  This  could  happen  if.  for 
example,  the  FIP  proposes  to  regulate 
certain  air  emissions,  which  indirectly 
has  the  effect  of  narrowing  or  restricting 
a  district's  or  locality's  zoning  or  land 
use  planning  choices.  However,  any  FIP 
actions  taken  by  EPA  would  be  for  the 
purpose  of  regulating  air  emissions,  not 
local  land  use  or  zoning  requirements 
that  are  unrelated  to  air  quality.  As 
such,  they  would  not  infringe  on  the 
authority  of  local  governments  to 
control  land  use;  rather  they,  at  best, 
would  restrain  the  ability  of  certain 
entities  to  engage  in  activities  that  cause 
certain  air  quality  problems.  This 
interpretation  is  confirmed  by  the  House 
Conference  Committee  Report  which 
states: 

Depending  on  the  nature  of  the  air 
pollution  problem  in  a  State  and  the  control 
options  available  to  the  State,  the  measures 
required  |to  attain  the  NAAQSI  may  or  may 
not  include  measures  involving  land  use 
requirements.  New  section  (131)  clarifies  that 
if  land  use  requirements  are  necessary  to 
meet  the  requirements  of  the  Clean  Air  Act, 
nothing  in  the  Act  should  be  construed  to 
affect  State  laws  regarding  the  appropriate 
entities  to  adopt  and  implement  such  land 
use  requirements  •  •  *  |nor  to  authorize]  air 
pollution  control  agencies  to  override 
individual  project-specific  land  use  decisions 
made  by  s  city  or  county. 

See  H.R.  Re.  No.  490. 101st  Cong.,  2d 
Sess.  401  (1990)  (analyzing  section  706 
of  H.R.  3030,  which  added  section  131 
(mistakenly  identified  as  section  130]). 

e.  Parking  management.  FIP  fees 
imposed  with  respect  to  parking 
management  are  subject  to  additional 
limitations  under  section  110(c)(2)(B) 
and  (D) — such  a  fee  is  not  permissible 
if  it  constitutes  a  "parking  surcharge".  A 
parking  surcharge  is  defined  to 
include — 

Any  tax,  surcharge,  fee,  or  other  charge  on 
parking  spaces,  or  any  other  area  used  for  the 
temporary  storage  of  motor  vehicles. 

This  provision  effectively  eliminates  a 
variety  of  parking  management  fees, 
such  as  surcharges  designed  to  increase 
parking  costs.  Several  such  measures 
were  included  in  the  1973  FIP  setting 
forth  transportation  control  plans  for 
several  areas  in  CaHfornia,  38  FR  31232. 
31236-31237,  31247-31248  (Nov.  12, 
1973),  but  the  parking  m.easure-s  were 
withdrawn  when  a  provision  to 
preclude  them  was  included  in  the 
Energy  Emergency  Act  of  1973,  39  FR 
1848  (Jan.  15, 1974).  (Although  the 
Energy  Emergency  Act  of  1973 


uhimately  was  not  enacted,  110(c)(2) 
was  enacted  as  part  of  the  Energy 
Supply  and  Environmental 
Coordination  Act,  June  22. 1974,  Pub.L. 
93-310.  S  4.  88  Stat.  256.) 

f.  Authority  to  order  the  state  to 
implement  specific  measures  requiring 
the  state  to  legislate  or  expend  money. 
EPA's  authority  to  promulgate  measures 
in  a  FIP  which  require  the  State  to  enact 
legislation  or  expend  state  funds  may  be 
somewhat  limited  under  prior  case  law. 
In  general.  EPA  may  require  the  State  to 
implement  FIP  measures,  including 
requirements  for  legislation  and 
expenditure  of  funds,  if  the  measures 
affect  the  pollution-creating  activities  of 
the  State.  However,  in  Btomti  v.  EPA, 
521  F.2d  827  (9th  Cir.  1975),  vacated  on 
other  grounds.  431  U.S.  99  (1977) 
[Brown  f).  the  court  held  that  Section 
113  of  the  Clean  Air  Act  did  not  provide 
statutory  authority  for  EPA  to  bring  an 
enforcement  action  against  the  state  (or 
other  municipal  authority)  for  failing  to 
implement  a  motor  vehicle  inspection 
and  maintenance  program.  The  court 
reasoned  that  the  Act  authorized  federal 
enforcement  if  the  State  did  not 
implement  regulations  to  control  its 
owm  pollution  creating  activities,  "but 
not  against  a  state  that  chooses  not  to 
govern  polluters  as  the  Administrator 
directs."  Id.  at  832.  In  a  subsequent 
decision,  the  court  rejected  EPA's 
argument  that  ownership  of  the  roads 
and  highways  made  the  State 
responsible  for  the  pollution  created 
from  their  use.  Brown  v.  EPA,  566  F.2d 
665  (9th  Cir.  1977).  vacated  on  other 
grounds.  431  U.S.  99  (1977). 

The  same  court,  however,  held  in  City 
of  Santa  Rosa  v.  EPA.  534  F.2d  150  (9th 
Cir.  1976),  that  the  EPA  may  require  gas 
rationing  under  its  FIP  authority.  The 
court  found  that  the  Administrator  of 
EPA  has  authority  to  limit  gas  delivery 
to  retail  outlets  and  may  require  the 
citizens  of  the  State  to  curtail  their  gas 
usage.  The  FIP  measure  in  City  of  Santa 
Rosa  did  not  require  the  State  to 
implement  the  gas  rationing  scheme, 
and  the  court  distinguished  Brown 
because  the  petitioners  had  challenged 
the  effect  of  gas  rationing,  not  EPA's 
authority  to  order  rationing.  Id.  at  155. 

The  Brown  holding  was  similarly 
distinguished  and  limited  by  the  Sixth 
Circuit  Court  of  Appeals  in  United 
States  V.  Ohio  Department  of  Highway 
Safety.  635  F.2d  1195  (6th  Cir.  1900). 
The  court  upheld  EPA's  enforcement 
against  the  State  under  Section  113  of 
the  Act  for  registering  motor  vehicles 
which  did  not  pass  an  inspection  and 
maintenance  program  promulgated  by 
EPA.  The  court  held  that  the  State  was 
interfering  with  EPA's  implementation 
of  a  measure  that  had  been  promulgated 
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under  its  federal  authority.  See  also 
Pennsylvania  v.  EPA.  500  F.2d  246  (3d 
Cir.  1974). 

The  court  in  Brown  did  not  reach 
constitutional  issues  raised  under  the 
commerce  clause.  It  is  unclear,  but 
unlikely,  that  requiring  the  State  to 
implement  FIP  measures  which 
mandate  legislation  and  expenditure  of 
funds  would  be  struck  down  under  the 
commerce  clause.  See  Garcia  v.  Sgtj 
Antonio  Metropolitan  Transit  Authority, 
469  U.S.  528  (1985)  (holding  that  the 
federal  government  may  require  states  to 
pay  minimum  wages  and  overtime 
pursuant  to  the  Fair  Labor  Standards 
Act).  However,  even  assuming  that  the 
commerce  clause  poses  no  such 
obstacle,  nothing  in  the  enactment  of 
the  1990  Amendments  casts  doubt  on 
the  continued  vitality  of  the  Brown 
holdings  with  respect  to  the  statutory 
limits  en  EPA's  FIP  authority.  Thus.'the 
constraints  discussed  above  still  apply. 
In  short,  EPA  may  require  the  state  to 
legislate  or  expend  funds  that  affect  the 
state's  own  pollution  creating  activities. 
Although  EPA  may  not  require  the  state 
to  legislate  or  spend  money  to  govern 
the  pollution  creating  activities  of 
others,  EPA  may  promulgate  and 
implement  such  measures  directly  in  a 
FIP  and  the  State  may  not  interfere  with 
EPA's  enforcement  of  those  measures. 

B.  Overview  of  Components  of  Each  FIP 

1.  FIP  Control  Strategy 

a.  Introduction.  This  NPRM  addresses 
EPA's  FIP  obligations  to  prepare 
attainment  demonstrations  for  ozone  in 
Sacramento  and  Ventura,  and  for  both 
ozone  and  carbon  monoxide  in  the 
South  Coast.  EPA's  task  requires  the 
Agency  to  complete  four  fundamental 
air  quality  planning  activities:  (1) 
Preparation  of  information  on  current 
and  projected  emissions  of  each 
precursor  pollutant;  (2)  modeling 
assessment  of  the  levels  of  these 
pollutants  that  must  be  reached  for  each 
area  to  attain  the  relevant  NAAQS;  (3) 
identification  of  control  options 
sufficient  to  achieve  the  necessary 
reductions  in  emissions;  and  (4)  drafting 
of  federally  enforceable  regulations 
adequate  to  secure  the  reductions. 

In  this  section  of  the  NPRM,  EFA 
summarizes  information  used  in 
establisliing  the  technical  foundations  of 
the  attainment  demonstration:  the 
sources  of  data  on  existing  and  future 
emissions,  EPA  adjustments  to  that  data, 
and  modeling  analyses  used  to  simulate 
the  ambient  consequences  of  emissions 
changes  and  to  set  the  overall  reduction 
targets  for  each  precursor  pollutant. 

The  bulk  of  this  section,  however, 
presents  the  complete  set  of  federal 


regulations  for  each  area.  The 
regulations  themselves  appear  at  the 
end  of  the  NPRM,  and  they  are  further 
explained,  in  many  cases,  by  technical 
support  documents  which  are  available 
as  part  of  the  docket  for  this  NPRM. 

For  each  set  of  regulations,  EPA  has 
attempted  to:  (1)  Specify  clearly  which 
sources  are  subject  to  the  rule's 
requirements,  and  which  are  exempt;  (2) 
describe  in  simple  terras  the  most 
important  source  obligations,  whether 
procedural  or  emissions  related;  (3) 
identify  possible  compliance  options 
and  estimated  costs  per  unit  of  pollution 
reduced;  and  (4)  characterize  the 
emissions  reduction  benefits  associated 
with  the  rule  in  each  applicable  FIP 
area. 

Because  many  of  the  FIP  rules  are 
unprecedented  in  their  regulatory 
targets  or  approach,  EPA  has  reserved 
portions  of  the  rules  for  later 
development,  and  seeks  full  input  from 
affected  sources  on  the  best  ways  to  fill 
in  these  implementation  details  before 
the  compliance  deadlines  of  each  rule 
approach. 

In  other  cases,  EPA  must  complate 
ongoing  techniciil  projects,  including 
further  emissions  sampling  and 
analysis,  to  finalize  important  rule 
implementation  elements,  such  as 
protocols  for  use  in  the  stationary  and 
area  source  cap  rules.  Ideally,  EPA 
would  undertake  these  projects  in 
coordination  with  affected  industry  and 
State  and  local  air  pollution  control 
agencies  in  the  FIP  areas.  These 
additions  to  the  FIP  rules  may  be 
proposed  as  actual  regulations  or  they 
may  be  issued  as  supplementary 
guidance  materials  that  expand  on 
practical  compliance  issues. 

EPA  encourages  readers  to  provide 
infonnalion  and  regulatory  suggestions 
to  allow  EPA  to  improve  the  proposed 
rules'  clarity  and  compliance  certainty, 
provide  for  least-cost  compUance 
approaches,  and  tailor  the  rules  more 
precisely  to  fit  local  circumstances  and 
foster  program  transfer  to  the  St.'ite  or 
lijcal  level. 

In  many  cases,  affected  sources  are 
already  subject  to  existing  State  and 
local  emission  reduction  requirements, 
and  the  responsible  State  and  local 
agencies  may  be  developing  further 
regulatory  initiatives,  as  part  of  their 
ongoing  SEP  efforts.  EPA  has  attempted 
to  craft  FIP  rules  which,  to  the  extent 
possible,  match  the  format  of  State  or 
local  regulations  and  minimize  conflict 
between  the  federal  regulatory  regime 
and  current  or  proposed  State  and  local 
requirements.  "To  reduce  compliance 
costs  and  duplication  of  effort  by 
sources  and  the  enforcing  agencies.  EPA 
will  consider  future  FIP  rule 


amendments  for  the  purpose  of 
harmonizing  federal  and  State  controls 
and  eliminating  any  jeopardy  of  the 
regulated  community  for  inadvertent 
violations  of  similar  but  not  identical 
federal  and  State  rules. 

b.  Enforcement.  As  described  in 
section  IlI.A.2.a  of  this  NPRM.  the  FIP 
requirements  contained  in  sections 
52.2950-52.3002  are  proposed  pursuant 
to  section  110(c)  and  other  sections  of 
the  Clean  Air  Act.  If  finalized,  these 
requirements  will  be  subject  to  Federal 
enforcement  under  section  113(a)(3)  of 
the  Act.  Pursuant  to  section  113(a)(3), 
EPA  may  pursue  the  following  actions 
against  any  person  who  violates  a 
requirement  of  the  final  FIP  rules: 

(1)  Administrative  penalty  order.  EPA 
may  issue  an  administrative  order 
assessing  a  civil  administrative  penalty 
of  up  to  525,000  per  day  per  violation. 

(2)  Comphance  order.  EPA  may  issue 
an  order  to  comply  with  any 
requirement  of  the  FIP. 

(3)  Civil  action.  EPA  may  commence 
a  civil  action  for  permanent  or 
temporary  injunction  and/or  assess  a 
civil  penalty  of  up  to  $25,000  per  day 
per  violation. 

(4)  Criminal  action.  EPA  may  request 
that  the  Attorney  General  commence  a 
criminal  action  against  any  person  who 
knowingly  violates  any  requirement  of 
the  FIP. 

Owners  and  operators  of  sources 
subject  to  the  FIP  rules  should  be  aware 
that  compliance  with  the  FIP 
requirements  does  not  generally  relieve 
them  of  the  obligation  to  comply  with 
other  applicable  federal  requirements  or 
with  their  obligations  under  State  law 
and  regulations,  or  local  air  pollution 
control  rules. 

c.  Application  of  FIP  Requirements  to 
OCS  SoLrces.  Section  328  of  the  1990 
CAA  Amendments  required  EPA  to 
establish  requirements  to  control  air 
pollution  from  Outer  Continental  Shelf 
(OCS)  sources  to  attain  and  maintain 
federal  and  state  ambient  air  quality 
standards  and  to  comply  with  part  C  of 
title  I  of  the  CA-A.  EPA  promulgated  the 
new  OCS  air  regulations  at  40  CFR  part 
55  ("Part  55')  on  September  4.  1992  (57 
FH  40792). 

As  required  by  section  328  of  the  Act. 
OCS  sources  located  within  25  miles  of 
states'  seaward  boundariss.22  must  meet 
requirements  that  are  the  same  as  the 
requirements  that  would  be  applicable  if 
the  OCS  sourca  were  hx;ated  in  the 
corresponding  onshnre  area  ("CO.^").23 


i^The  stdte  seaward  bouodnry  ofCaliforr.b 
extends  three  miles  frcn  the  co«stliii«. 

'iPart  55  also  establishM  federal  requirements  for 
sources  located  beyond  25  miles  (rom  state  seaward 
tmundariR*.  Howevnr,  there  currently  arn  no  (X^S 
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These  include,  but  are  not  limited  to,  all 
applicable  federal,  state,  and  local 
requirements  for  control  technology, 
permitting,  monitoring,  reporting, 
compliance  and  fees.  New  OCS  sources 
must  comply  with  the  requirements  of 
Part  55  immediately  and  existing 
sourj:Ps  must  comply  by  September  4, 
1994. 

Bath  VCAPCD  and  SCAQMD  are 
designated  as  the  COA  for  several  OCS 
facilities  located  within  25  miles  of  the 
State  seaward  boundary.  These  OCS 
sources  will  be  required  to  meet  all  the 
applicable  requirements  of  the  FIP  when 
the  FIP  requirements  are  incorporated 
into  part  55.  The  OCS  rule  establishes 
a  "consistency  update"  procedure  at  40 
CFR  55.12  to  amend  part  55  to  include 
new  federal,  state,  and  local  reguldtions 
when  they  are  adopted. 

The  OCS  rule  also  establishes 
procedures  for  EPA  to  delegate 
implementation  and  enforcement  of  the 
requirements  of  part  55  to  state  cind 
local  agencies.  Thus,  any  FIP 
requirements  applicable  to  the  affected 
OCS  sources  can  be  implemented  by 
VCAPCD  and  SCAQMD  when  they  are 
delegated  authority  for  part  55.  The 
reader  is  referred  to  the  preamble  of  the 
OCS  regulation  for  further  background 
and  information  on  part  55. 

d.  Application  of  FIP  Requirements  to 
Sources  Located  in  Indian  Country.  As 
described  below,  the  CAA  empowers 
EPA  to  apply  the  FIP  requirements  to 
affected  air  pollution  sources  in  Indian 
c.ourvtry.2*  Thus,  EPA  is  also  proposing 
to  apply  the  FIP  requirements  to  all 
affected  air  pollution  sources  located  on 
Tribal  lands.  This  means  that  the 
proposed  FIP  rules  will  apply  with 
equal  force  to  State  and  Tribal  lands. 

Congress  has  authorized  EPA  to  make 
Indian  Tribes  partners  in  Clean  Air  Act 
implementation  in  the  same  manner  as 
States.  See  section  301(d)(2)  of  the  Act. 
.■\s  a  prerequisite,  EPA  must  identifv' 
provisions  of  the  CAA  for  which  it  is 
appropriate  to  treat  Tribes  in  the  same 
manner  as  States.  EPA  may  provide  by 
regulation  other  means  by  which  it  will 
directly  administer  any  other  provisions 
of  the  CAA  not  identified,  to  achieve  the 


sources  located,  or  proposed  to  be.  in  this  outer 
regime). 

2-<  Indian  country  includes:  (a)  All  land  within  the 
limits  t>[  any  Indian  reservation  under  the 
jurisdiction  of  the  United  States  Government, 
notuith&tanding  the  issuance  of  any  patent,  and. 
including  rights-of-way  running  through  the 
reservation,  (b)  all  dependent  Indian  communities 
within  the  borders  of  the  United  States  whether 
within  the  original  or  subsequently  acquired 
terriloty  thereof,  and  whether  within  or  without  the 
limits  of  a  state,  and  (c)  all  Indian  allotments,  the 
Indian  titles  to  which  have  not  been  extinguished, 
including  rights-Df-way  running  through  the  same. 
18  U.S.C.  section  list. 


appropriate  purpose.  See  section 
301(d)(4). 

The  overarching  purpose  of  the  Clean 
Air  Act  is,  among  other  things,  "to 
protect  and  enhance  the  quality  of  the 
Nation's  air  resources  so  as  to  promote 
the  public  health  and  welfare  and  the 
productive  capacity  of  its  population." 
See  section  101(b)('l)  of  the  CAA 
(emphasis  added).  The  NAAQS  are  one 
of  the  fundamental  CAA  benchmarks  by 
which  public  health  and  welfare 
protection  is  measured. 

EPA  has  not  yet  issued  rules  under 
section  301(d)(2)  authorizing  Tribes  to 
submit  NA.\QS-related  C.'\A  programs 
for  EPA  approval  in  the  same  manner  as 
States.  Sections  110(c)(1)  and  301(d)(4) 
of  the  Act  nevertheless  evince 
Congressional  intent  to  authorize  EPA  to 
directly  protect  public  health  and 
welfare  where  States  or  Tribes  fail  to 
submit  such  CAA  progremis  or  lack 
authority  to  do  so.  Federal 
implementation  on  Indian  lands  is 
especially  appropriate  in  these 
particular  e.xigencies  where  federal 
action  will  prevent  voids  in  public 
health  and  welfare  protection.  See 
Phillips  Petroleum  Co.  v.  EPA,  803  F.2d 
545.  555-56  (10th  Cir.  1986)  (affirming 
EPA's  authority  to  directly  implement 
Safe  Drinking  Water  Act  Underground 
Injection  Control  program  on  Indian 
lands  in  Oklahoma  where  concluding 
otherwise  would  contradict  the  meaning 
and  purpose  of  the  Act  by  creating  "a 
vacuum  of  authority  over  underground 
injections  on  Indian  lands,  leaving  vast 
areas  of  tlie  nation  devoid  of  protection 
from  groundwater  contamination). 

It  is  not  necessar>'  for  EPA  to 
determine  to  what  extent  at  the  local 
level  the  State  or  certain  Indian  Tribes 
would  have  authority  over  specific 
geographic  areas  within  the  scope  of  the 
FIPs.  The  State  has  failed  to  make 
required  SIP  submittals  to  protect  the 
NAAQS  and  any  affected  Tribes  lack 
authority  to  make  such  submittals  at 
tliis  time.  In  these  ciicumstances  the 
CAA  empowers  EPA  to  protect  air 
quality  throughout  the  ui'fected  areas.  Id. 
at  553  ("the  underground  drinking 
water  provisions  of  the  SDVVA  apply 
throughout  the  country,  border  to 
border,  ocean  to  ocean"). 

2.  Common  Elements 

a.  Mobile  source  regulations.  The 
mobile  source  control  measures  which 
are  discussed  in  section  III.D.  of  this 
NPRM  range  in  scope  from  national 
apphcation  to  restricted  application  in 
one  or  more  of  the  three  FIP  areas 
depending  on  the  category.  Technology 
improvements  are  generally  required  in 
phases,  with  new  national  emission 
standards  applicable  in  the  early  years. 


and  California,  or  FIP  area  requirements 
scheduled  for  implementation  later.  In 
some  cases,  the  mobile  source  measures 
are  applied  only  locally  because  they 
are  adopted  to  fill  a  lack  in  a  particular 
area's  plan,  such  as  enhanced  I/M  or  the 
employee  commute  options  program. 
Local  strategies  are  also  proposed  to 
deal  with  the  emissions  from 
transportation  and  military  facilities 
that  contain  more  than  one  type  of 
mobile  emission  source.  Following  is  a 
brief  classification  of  the  measures 
according  to  the  breadth  of  their 
application: 

(1)  Nationwide.  New  emission 
standards  have  recently  been  proposed 
or  are  shortly  scheduled  for  proposal  for 
several  mobile  source  emission 
categories.  Both  on-high  way  and  off- 
road  heav7  duty  engines  will  meet 
tighter  NOx  standards,  as  will 
locomotives.  Lawn  and  garden, 
recreational  marine,  and  other  small 
noru-oad  equipment  are  the  subject  of 
new  exhaust  and  evaporative 
hydrocarbon  standards. 

(2)  Statewide.  In  California,  it  is  also 
possible  to  adopt  standards  more 
stringent  than  those  applied  at  the 
national  level,  if  it  is  necessary  to  do  so 
for  attainment  purposes.  The  market  for 
vehicles  and  equipment  in  California  is 
large  enough  to  encourage 
manufacturers  to  supply  a  full  range  of 
product  in  the  state,  even  though  it  may 
be  different  than  similar  product  in  the 
rest  of  the  countrj'.  Today's  NPRM 
proposes  special  standards  for  medium 
duty  vehicles,  heavy  duty  highway 
engines,  and  onroad  and  off-road 
motorcycles  sold  and  used  in  California 
and  gives  notice  that  such  standards 
may  become  necessary  for  lawn  and 
garden  equipment  and  other  small 
engines. 

(3)  FIP  areas.  In  the  nonroad  hea^-y 
duty  engine  categor}'.  the  FIP  proposal 
contains  special  NOx  and  evaporative 
HC  requirements  for  engines  used  in  the 
FIP  areas.  The  standards  represent  a 
significant  challenge  for  heavy  duty 
engine  manufacturers  and  are  not 
considered  to  be  necessary  for 
attainment  in  other  areas  of  the  United 
States.  Engines  used  in  highway 
applications  are  regulated  in  the  FIP  at 
the  statewide  level,  but  the  approach  to 
the  special  NOx  and  evaporative  HC 
standards  for  the  nonroad  engines  will 
involve  an  engine  registration  and 
sticker  enforcement  system.  For  that 
reason,  the  standards  are  applied  to 
engines  actually  used  in  each  individual 
FIP  area,  and  not  to  all  engines  sold  in 
CaUfomia. 

In  several  categories,  the  FIP  proposes 
emission  bubbles  to  allow  facilities  or 
entities  with  many  mobile  sources  as 
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much  flexibility  as  possiblo  to  find 
reductions  across  different  mobile 
pinission  sources.  These  bubbles  are 
proposed  for  commercial  airlines, 
marine  vessels,  railroads  (South  Coast 
only),  and  military  installations  in  the 
FIP  areas.  In  some  cases,  fees  are 
proposed  to  encourage  the  purcna>.e  a-id 
use  of  the  cleanest  engines,  to  encourage 
activity  reductions,  or  to  promote  the 
use  of  lower  emitting  operational 
procedures.  These  fees  would  apply  to 
heavy-duty  nonroad  fleets,  recreational 
marine  engines,  commercial  and  general 
aviation,  and  ships  in  the  FIP  areas 
only. 

Finally,  the  FIP  prt^poses  two  light 
duty  vehicle  measures  in  only  the  FIP 
areas  of  California,  namely  motor 
vehicle  inspection  and  m.ainteniince  (1/ 
M),  and  parking  cash  out  (a 
transportation  control  measure). 

b.  Stationary-  and  area  source 
regulations.  As  discussed  in  section  III.C 
of  this  NFRM,  the  proposed  stationary 
source  control  package  includes  five 
general  strategies: 

•  Regulations  for  specific  sources; 

•  Regulations  for  specific  source 
c;atogories  in  the  FIP  areas; 

•  Regulations  imposed  statewide; 

•  Cap  regulations;  and 

•  New  technology  measures  for  the 
South  Coast  pursuant  to  section 
182(e)(5)  of  the  Act. 

Regulations  for  specific  sources  are, 
by  defuiition,  particular  to  individual 
.sources  and  thus  not  common  to  the 
three  FIP  areas.  In  fact,  all  the  source- 
specific  regulations  proposed  in  this 
NPRM  apply  only  in  the  Sacramento 
area.  Similarly,  new  technology 
measures  proposed  for  the  South  Coast 
apply  only  in  the  South  Coast  as 
specified  in  section  182(e)(5)  of  the  Act. 
Some  or  all  regulations  from  Lhe  other 
three  categories,  however,  are  proposed 
for  implementation  in  all  three  FIP 
areas.  These  are  summarized  brie."y 
helow. 

(1)  Regulations  for  specific  source    _ 
categories.  Sections  III.C.3.b-p  of  this  \ 
NPRM  describe  eighteen  rules  propos'^d 
for  specific  source  categories  in  one  or 
more  FIP  areas.  Categories  were  selected 
for  regulation  generally  because  a  State 
or  local  agency  had  already  published  a 
regulation  that  could  be  adapted  for 
implementation  in  the  FTP,  or  a 
previously  unregulated  category 
contributed  substantial  VOC  or  NO^ 
emissions.  Because  the  FIP  areas  have 
diiferent  emission  inventories  and  local 
rules,  tlie  projected  impact  of  new 
federal  rales  varies  from  area  to  area. 
Therefore,  EPA  is  proposing  to 
implement  these  FIP  rules  only  in  the 
areas  where  they  may  have  a  significant 


impact.  As  a  result,  only  a  few  of  the 
rales  are  common  to  all  three  FIP  areas. 

(2)  Regulations  impos«>d  statewide  As 
discussed  in  section  I1I.C.4.  EPA  is 
proposing  several  stati(5nary  source 
rules  for  implementation  statewide: 
Architectural  coating,  pesticides, 
aerosol  paints  and  ot.ner  consumer 
products.  EPA  btlieves  that  statewide 
implementation  of  these  ruhs  is 
necessary  to  assure  compliance  in  the 
FIP  areas. 

(3)  Cap  regulations.  As  discussed  in 
sertion  IIi.C.5.  EPA  is  proposing  cap 
regulations  for  both  VOC  and  NOx  in 
this  NPRM.  These  rules  cap  emissions  at 
1G39-1990  levels  and  require  sources  to 
reduce  emissions  below  this  love!  by  a 
fi.xed  aimual  percent,  beginning  in  the 
year  2001.2s  Jhe  VOC  regulations  are 
com.moa  to  all  three  areas.  The  NO\  cap 
rules  apply  only  to  Ventura,  since 
stationary  sources  contribute  only  a 
small  part  of  the  NOx  inventory  in 
Sacramento  and  NOx  sources  in  the 
South  Coast  are  now  controlled  under 
the  recently  adopted  SC^QMD  NOx 
RECL/.IM  rules. 

3.  Sacramento  Ozone 

a.  Reduction  requirements  for  1 999 
and  2005.  Anthropogenic  emissions  in 
the  Sacramento  area  in  1990  totaled 
approximately  236  tons  per  day  of  VOC 
and  185  tons  per  day  of  NOx-  There  are 
many  existing  State  and  local  regulatory 
requirements  in  the  Sacramento  area. 
These  requirements  include  numerous 
State  and  local  stationary  source 
regulations  and  the  existing  GARB 
standards  on  new  engines  and 
equipment  which  will  deliver 
increasing  reductions  each  year  as  a 
result  of  replacem.ent  of  old  engines  and 
equipment  with  newer  cleaner  engines 
and  equipment.  .Sections  II.B.2..  II.3.5.. 
and  !!i.H.  of  today's  NPRM  discuss  the 
adopted  CARB  and  local  districts'  nJss 
and  EPA's  assign.ment  of  credit  to  the 
Piles  as  part  of  the  FlP/SfP  attainment 
demonstration. 

Unfortunately,  projected  emi.ssions 
reductions  from  the  State  and  local 
requirements  must  compete  with 
projected  growth  in  the  area's 
population,  automobile  traffic  and 
indu:-.trial  activity. 

As  a  result,  without  further  SIP  or  FIP 
measures,  the  total  amount  of  emissions 
in  the  Sacramento  area  is  not  expected 
to  change  significantly  by  1999  or  2005. 

CARB  and  EPA  have  performed 
extensive  meteorologic  analysis  and 
urban  airshed  modeling  (UAM)  of  ozone 
formation  for  the  Sacramento  area.  This 


25  For  Sacramento's  alternative  1999  altHinme.-.l 
demonstration,  the  cap  program  will  require  full 
reductions  by  1990. 


modeling  suggests  that  several 
combinations  of  VOC  and  NOx 
reduction  can  achieve  attainment  of  the 
ozone  standard.  As  di.scus.sad  in  Section 
III.H.3  a.,  EPA  is  using  reduction  targets 
of  40  percent  VOC  and  30  percent  NOx 
f.'om  IPyO  baseyear  emission  levels  for 
the  Sacramento  area  FIP  attainment 
demcnstr^tion.  In  order  to  achieve  the 
40:30  target,  SIP  and  FIP  controls  must 
reduce  the  future  inventories  for  1999 
and  2005  to  approximntely  140  tons  per 
day  of  VOC  and  130  tons  per  day  of 
NOx.  (These  t.irgets  are  o.fron  referred  to 
as  "cnrrying  capacities.") 

b.  SIP  rules.  Irrespective  of  EP.^  s  FIP 
obligation.  California  and  the 
Sacramento  nonattainmcnt  area  are 
required  to  submit  an  ozone  attainment 
SIP  in  November  1994.  As  part  of  this 
and  previous  SIP  efforts.  CARB  and  the 
l-^cal  air  agencies  in  the  Sacramento  area 
are  continually  adopting  and  modifying 
regulations  to  reduce  NOx  and  VOC 
emissions.  EPA  is  not  proposing  to  act 
on  any  SIP  improvements  as  part  of  this 
NPRM.  but  will  do  so  on  a  cuse-by-case 
basis  in  se{>arate  actions. 

For  purposes  of  the  attainment 
demonstration  in  this  NPRM.  EPA  is  not 
generally  assigning  emission  reduction 
CTixlit  for  those  measures  that  are  not 
fully  adopted  in  enforceable  form.  EPA 
urges  the  responsible  State  and  local 
agencies  to  complete  rule  development 
and  submit  rules  for  SIP  approval  as 
soon  as  they  are  fully  adopted.  This  will 
allow  EPA  to  approve  the  regulations 
and  substitute  the  locally  developed 
measures  for  FIP  rules. 

c  FiP  rules  for  1 999  and  2005 
Sacramento  is  classified  as  a  "Serious"' 
ozone  nonattainmcnt  area  and  is. 
therefore,  initially  required  by  the  Clean 
Air  Act  Amendments  of  1990  to 
demonstrate  attainment  by  1999.  There 
are  several  reasons  why  a  1999 
attainment  target  for  .r  FIP,  however, 
would  result  in  an  unreasonable  plan 
with  undesirable  impacts  on  the  local 
economy.  The  following  discussion 
outlines  these  reasons  and  explains 
EPA's  proposed  solution  (i.e  ,  bumping 
ip  the  classification  to  "Severe"  and 
extending  the  altainrr.ent  deadline).  EPA 
is  soliciting  comment  on  whether  its 
solution  is  appropriate  or  whether  the 
advantages  of  attainment  by  an  earlier 
date  justify  the  imposition  of  the  kinds 
of  measures  which  would  be  nevfssary. 

The  FIP  rules  proposed  for 
implementation  in  the  Sacramento  area 
for  the  1999  and  2005  attainment 
options  are  discussed  in  sections  III.B,2 
and  III.B.3.  Mobile  source  measures 
which  yield  emission  reductions  for 
both  the  1999  and  2005  options  include 
an  enhanced  I/M  program,  credit  for 
national  standards  for  nonroad  vehicles 
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ajii  engines,  offroad  recreational  vehicle 
stindards.  motorcycle  standards,  and  s 
p  li-kjng  cash  out  rtjquiremcnt.  Other 
n  obile  source  measures  needed  for 
attptnineat.  discussed  above  and  below, 
dobend  on  the  attainment  year,  1999  or 
2lip5.  For  1999.  the  additional  raeasur<?s 
ir  dlude  accelerating  turnover  for  heavy 
d  i^y  track  engines,  capping  emissions 
f(  ijnonroad  fioets,  restricting  driving  for 
h.dhway  vehicles  and  a  strategy  for 
re  dreational  br>at3.  For  2005,  the 
fii  iiitional  measures  includes  strategics 
forimotur  vehicles,  loccrnotives, 
recjreational  boats,  airports,  militarv 
in-jtallalions,  and  &n  employee  cornmutt? 
o[^ions  (ECOl  program. 

For  stationary  sources  in  Sacramento, 
b(  i^i  the  1999  and  2005  proposals 
innlude  the  source  specific  reasor.ably 
a%  iilable  control  technology  (R,\CT) 
reflations  discussed  in  III.C.2.  all  of 
th^  regulations  for  specific  source 
categories  discussed  in  III.C.3  and  the 
sti  i^cwide  regulations  discussed  in 
III.C.4.  Many  sources  will  also  be 
subject  to  the  cap  regulations  discussed 
in  III.C.5.  which  will  require 
approximately  a  20—15  percent 
re  Lction  in  VOCs  by  1999  (for  the  1999 
atfainment  option)  or  a  gradual  4-9 
peirent  per  year  reduction  in  VOCs 
from  2001  through  2005  (for  the  2005 
attainment  option). 

d.  1999  attainment  opUon.  By  190q. 
the  e.xisting  State  and  proposed  FTP 
measures  common  to  both  the  1999  and 
2005  proposals  for  both  stationary'  ^« 
and  mobile  sources  unll  have  reduoHl 
the  Sacramento  VOC  inventory  from  236 
toes  jjer  day  in  1990  to  155  tons  per  day 
in  1999.  and  the  NOx  inventory  from 
185  to  153  tons  per  day.  Much  of  the 
prc)gress  on  VOC  and  NOx  com>^s  from 
the  stationary  source  measures, 
continued  benefits  of  the  current  motor 
vejiicle  control  programs,  and  a 
substantial  improvement  in  in-use 
en^issions  of  light  duty  vehicles  due  to 
an  enhanced  I/M  program.  New  initial 
enJissions  standards  affecting  nonroad 
diqsels  and  locomotives  are  just  barely 
begiiming  to  bo  felt  in  new  engine 
purchases.  New  standards  for  medium 
du  ;y  vehicles,  heavy  duty  vehicles,  and 
heavy  duty  nonroad  engines  in 

ffomia  are  just  taking  effect  in  the 
1 9!  rO  model  year. 
I^  1999.  the  shortfall  in  emission 
ictions  is  about  15  tons  per  day  for 
"  and  23  tons  per  day  for  NO>.  NOx 
lost  entirely  contributed  by  mobile 
:es  iu  Sacramento.  Twenty-three 
per  day  represent  about  16  pfrctmt 


the  stationarv-  measures  inc!:idt!  bil  of  Ifte 
mi«^ures  d!scu&.sed  in  ill.C  thai  are  identinetl  as 
app  ying  to  S«craIne.^to  and  those  that  ere  applird 
statijwide,  and  the  cap  regulation  which  reqiiirp'  a 
20-4 J  purtent  reduction  by  Iflfta 


of  the  remaining  mobile  soiu-ce 
emissions  of  NOx  in  1999,  or  43  percent 
of  the  remaining  light  duty  motor 
vehicle  emissions  (i.e..  passenger  cars, 
light  duty  trucks  and  motorcycles).  If 
the  FIP  must  reduce  the  additional  23 
tons  of  NOx  without  the  benefit  of  new 
stand2rd«:  and  norm.iI  turnover,  then  it 
must  contain  nieiisures  to  require 
accelerated  turnover  and  to  reduce  the 
activity  of  mobile  sources.  Under  the 
option  of  retaining  Sacramento's 
"Se-ious"  area  classification.  EPA's 
strategy  for  making  up  the  shortfall 
focused  on  mobile  sources  because  of 
tho  absence  of  significant  stationary 
NOx  sources  and  aimed  first  at 
technology  measures  that  are  able  to 
yield  NOx  reductions  by  1999.  EPA  then 
considered  whether  similar 
opportunities  existed  for  VOC 
reduc-tions.  The  remainder  of  the 
reductions  came  necessarily  from 
measures  to  reduce  activity. 

(1)  Onroad  heavy  duty  trucks.  On- 
highway  heavy  duty  trucks  are  a 
category  for  which  EPA  believes  a:i 
accelerated  retirement/replacement 
program  can  be  adopted  and 
implemented  because  the  regulatory 
development  for  tighter  emission 
standards,  certification  protocols  and 
product  design  work  was  updated  in 
1993.  For  the  2005  option,  the  FIP 
proposes  significant  changes  to  the 
emission  standards  and  certification 
protocols  which  will  b«i  applied  to  on- 
highway  heavy  duty  trucks  begirming 
with  the  1999  model  year.  However,  the 
NOx  standard  for  this  category  was  also 
recently  made  more  stringent.  Since  the 
1991  model  year,  engine  manufacturers 
have  been  certifying  engines  meeting  a 
5  gram  per  brake  horsepower-hour 
standard.  The  federal  NOx  standard 
rfiduces  further  to  4  gram.s  per  brake 
horsepower-hour  in  1998.  Engines 
currently  in  use  may  range  in  design 
standard  as  high  as  10.7  grams  per  brake 
horsepower-hour.  Thus,  there  is  an 
opjMjrtunity  to  require  accelerated 
turnover  in  this  category  to  effect 
n-ductions  from  the  current  fleet  in 
order  to  contribute  to  a  1999  attainment 
strategy. 

Fn  order  for  EPA  to  implement  and 
enforce  an  engine  replacement 
requirement,  it  will  be  necessary  for 
California  fleets  to  show  compliance 
with  a  fleet  average  NOx  standard  prior 
to  registration.  The  details  of  such  a 
registration  system  and  other 
requirements  are  desrjibed  in  section 
riI.D.3..  Programs  for  Onroad  Heavy 
Duly  Vehicles  and  Engines.  For  the  2005 
option,  a  fleet  averaging  program  begins 
in  2001.  If  the  1999  attainment  option 
is  ultimately  selected,  fleets  registered 
in  California  would  be  required,  after 


1997,  to  have  an  average  gram  per  brake 
horsepower-hour  level  of  no  more  than 
5  grams. 

Some  1999  truck  travel  in  the 
Sacramento  area  would  be  by  fleets  not 
subject  to  any  fleet  standard.  The 
emissions  reductions  available  depend 
on  the  contribution  to  vehicle  miles 
traveled  made  by  fleets  which  are 
subject  to  tlie  rule.  For  tiie  purpn<?e  <if 
this  proposal,  it  is  assumed  that  80 
percent  of  the  onroad  heavy  dutv  m;!?s 
como  from  California  fleets,  yiefilipg  an 
estimated  reduction  of  approximatr-Jv  6 
tons  of  NOx  per  day. 

(2)  Nonroad  gro\C'th  cap.  The 
remaining  NOx  shortfall  is 
approximately  17  tons  per  day.  13 
percent  of  total  mobile  source  inventory 
or  33  percent  of  the  light  duty  motor 
vehicle  NOx  inventory  in  1999.  Before 
turning  to  activity  reductions  in  the. 
light  duty  motor  vehicle  category,  it  is 
reasonable  to  consider  whether  any 
reductions  are  available  in  this  time 
frame  from  nonroad  heavy-duty 
equipment  The  difficuhies  of 
implementing  a  retrofit  rule  are 
discussed  in  I.D.  However,  there  are 
emission  reduction  strategies  which 
could  be  implemented  by  equipment 
fleet  operators  in  the  Sacramento  area. 
For  example,  nonroad  engines  meeting 
higher  national  standards  should  be 
available  from  manufacturers  as  early  as 
1996.  Thero  are  also  applications  which 
have  onroad  configurations  as  well  as 
nonroad  configurations,  and  fleet 
operators  can  purchase  replacements 
meeting  tho  tighter  standards. 

One  of  the  reasons  that  the  overall 
nonroad  category  is  estimated  to 
contribute  significantly  to  a  1999 
inventory  is  that  it  has  been  unregulated 
up  to  this  time.  The  other  reason  is  that 
substantial  growth  is  projected  for  the 
category:  8.8  tons  per  day  NOx  increase 
from  1990  to  1999.  If  growth  in 
emissions  from  the  largest  NOx-emittmg 
nonroad  sources  could  be  avoided,  the 
task  of  attaining  tho  standards  bv  1999 
or  any  bter  date  would  be  made  easier. 
EPA  is  proposing  as  part  of  the  1999 
attainmtmt  FIP  that  growth  in  the 
nonroad  heavy-duty  category  be  capped 
such  that  NOx  emissions  not  e.xceed 
1995  projected  levels.  The  cap  would  bo 
implemented  via  a  fleet  averaging 
concept  like  that  described  in  section 
III.D.4  which  contains  the  nonroad 
proposal  for  the  2005  attainment 
strategy.  Set  tion  1II.D.4  proposes  a 
declining  fleet  average  emissions  level 
to  assure  that  the  historical  rate  of 
engine  turnover  is  maintained;  the  1999 
attaimnent  cap  would  require  that  flwt 
operators  acquire  and  utilize  low 
emission  engines  as  necessary  to 
maintain  NOx  emissions  at  projfiptod 
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1995  levels.  The  estimated  benefit  of 
this  cap  is  the  reduction  of 
appro.\imately  4  tons  per  day  of  NOx 
which  would  have  resulted  from  further 
growth  in  the  heavy-duty  equipment 
category. 

(3)  No  drive  days.  The  remaining  NOx 
shortfall  is  approximately  13  tons  per 
day  which  amounts  to  approximately  10 
percent  of  the  total  mobile  source 
inventor>-.  16  p)ercent  of  the  on-road 
mobile  source  inventory,  or  25  percent 
of  the  light  duty  motor  vehicle 
inventory  in  1999.  This  represents  a 
substantial  reduction  from  sources  that 
can  not  be  significantly  controlled  by 
further  technological  solutions  or  forced 
turnover  to  cleaner  alternatives. 
Therefore,  the  shortfall  would  have  to 
be  achieved  with  even  more  difficult 
measures  that  focus  on  reducing  the  use 
of  mobile  sources. 

Activity  restrictions  could  be  obtained 
from  various  mobile  source  categories 
using  a  variety  of  regulatory  approaches. 
For  example,  broad-based  reductions 
from  essentially  all  categories  could  be 
obtained  with  such  blunt  measures  as 
fuel  surcharges  or  gas  rationing.  More 
focused  reductions  could  be  made  by 
targeting  motor  vehicle  activity  through 
fees  on  vehicle-miles-traveled  (VMT)  or 
no-drive  days. 

EPA  believes  such  potentially  severe 
measures  should  only  be  selected  after 
substantial  public  participation  and 
debate.  However,  the  Agency  is 
compelled  to  make  a  selection  for  the 
proposed  1999  attainment  date  option. 
When  faced  with  a  similar  dilemma  in 
the  1990  proposed  FIP  for  the  South 
Coast  Basin  (55  FR  36458),  EPA  chose 
to  limit  mobile  source  activity  with  a 
no-drive  day  program  for  on-road  motor 
vehicles.  Today's  proposal  also  contains 
that  control  measure  in  order  to  achieve 
the  sizeable,  remaining  NOx  shortfall  for 
the  1999  attainment  option.  More 
specifically,  in  order  to  achieve  the  13 
tons  of  NOx  reductions  needed,  EPA  is 
proposing  that  each  highway  vehicle 
registered  in  the  Sacramento 
nonattainment  area  be  prohibited  from 
being  driven  one  day  out  of  five 
weekdays. 

(4)  Recreational  boat  fees  or 
prohibitions.  A  no-drive  day,  which  is 
imposed  on  all  highway  vehicles  one 
out  of  five  weekdays,  would  produce 
approximately  a  20  percent  decrease  in 
the  emissions  of  the  remaining  NOx  and 
V'OC  from  highway  vehicles.  This 
would  be  sufficient  to  reduce  NOx  in 
the  Sacramento  area  to  the  area's 


canying  capacity.  However,  the  VOC 
reductions  from  the  above  no-drive  day 
proposal  provides  only  eleven  out  of  the 
required  fifteen  tons  per  day.  The 
accelerated  retirement  strategy  and 
growth  cap  proposed  for  heavy  duty 
engines  do  not  significantly  affect  VOC 
emissions.  There  is  a  nonroad  mobile 
source  category,  recreational  boating, 
which  does  contribute  significantly  to 
the  VOC  inventory  in  Sacramento  and 
which  will  eventually  be  reduced 
through  the  adoption  of  national 
standards  for  new  engines  and 
subsequent  fleet  turnover.  It  is  possible 
to  achieve  an  accelerated  turnover 
similar  to  that  required  for  heavy 
equipment  either  by  restricting  the 
operation  of  boats  which  use  engines 
which  do  not  meet  new  national 
standards,  or  by  imposing  a  fee  on  the 
excess  emissions  from  such  boats.  As  a 
final  measure  in  a  1999  attainment 
option  for  VOC  reductions,  EPA  is 
proposing  a  fee  system  or  boating 
restriction  which  will  reduce  emissions 
from  recreational  boating  by  one-third 
in  1999.  A  similar  fee  system  is 
explained  in  the  2005  attainment 
proposal. 

As  an  alternative  to  the  fees  or 
restrictions  on  recreational  boating,  EPA 
requests  comment  on  obtaining  the 
additional  VOC  reductions  from 
stationary  sources.  This  alternative 
would  consist  of  either  increasing  the 
cap  reduction  requirement  or  achieving 
further  VOC  reductions  from  sources 
which  are  not  covered  by  the  cap 
regulations  (e.g.,  architectural  coatings, 
consumer  products). 

e.  EPA's  preferred  option — (1)  EPA 
authority  to  initiate  bump-up.  Under 
section  181(b)(3)  of  the  Act.  EPA  must 
grant  the  request  of  a  state  to  reclassify 
a  nonattainment  area  to  a  higher 
classification.  Once  the  area  has  been 
bumpcd-up  pursuant  to  such  a  request, 
it  becomes  subject  to  the  more  stringent 
control  requirements  associated  with 
the  higher  classification.  While  a  state 
need  not  make  any  particular  showing 
for  the  bump-up  request  to  be  granted, 
legislative  history  indicates  that  the 
voluntary  bump-up  "is  provided  for 
areas  that  wish  to  impose  the  more 
stringent  control  measures  associated 
with  a  higher  classification  or  that,  for 
reasons  such  as  extremely  rapid 
population  growth,  conclude  that  they 
will  not  be  able  to  attain  by  their 
otherwise  applicable  date  [sic]."  H.R. 
Rep.  No.  101-490,  Part  1,  101st  Cong.. 
2d  Sess.,  232  (1990). 


In  the  case  of  the  Sacramento 
nonattainment  area,  the  State  could 
mitigate  the  difficulties  in  achieving 
attainment  by  1999  by  requesting  a 
voluntary  reclassification  from 
"Serious"  to  "Severe."  which  would 
allow  up  to  an  additional  six  years  to 
attain  the  ozone  NAAQS.  To  date,  the 
State  has  not  opted  to  do  so  for  the 
purposes  of  its  attainment  SIP,  which 
must  be  submitted  to  EPA  in  November 
1994.  See  section  182(c)(2)  and  (d).  EPA. 
however,  must  confront  these  same 
difficulties  now  in  designing  its  FIP 
proposal  and,  in  the  absence  of  a  State 
request,  must  determine  whether  the 
Agency  may  avail  itself  of  the  voluntary 
bump-up  option. 

While  the  Act  specifically  provides 
for  an  EIPA-initiated  reclassification 
only  upon  failure  of  an  area  to  attain  the 
ozone  NAAQS  by  the  applicable 
attainment  date,  the  Agency  believes 
that  a  recent  Ninth  Circuit  Court  of 
Appeals  case  offers  a  persuasive  basis 
for  interpreting  the  Act  as  authority  for 
a  unilateral  bump-up  in  the  FIP  context. 

Central  Arizona  Water  Conservation 
District  et  al.  v.  EPA.  990  F.2d  1531  (9th 
Cir.  1993),  involved  EPA  promulgation 
of  a  visibility  FIP  to  remedy  visibility 
impairment  in  the  Grand  Canyon 
National  Park.  In  that  case,  the  court 
upheld  EPA's  action  under  regulations 
that  on  their  face  applied  only  to  state 
action  in  adopting  a  SIP.  The  court 
stated  that  when  "(ajcting  in  the  place 
of  the  state  •   •   •    pursuant  to  a  FIP 
under  42  U.S.C.  §  7410(c).  EPA  'stands 
in  the  shoes  of  the  defaulting  State,  and 
all  of  the  rights  and  duties  that  would 
otherwise  fall  to  the  State  accrue  instead 
to  EPA.'  "  990  F.2d  at  1541.  Based  on 
this  decision,  EPA  has  concluded  that 
when  the  Agency  promulgates  a  FIP,  it 
can  stand  in  the  shoes  of  the  state  in 
order  to  bump  up  an  ozone 
nonattainment  area  under  section 
181(b)(3)  on  its  own  initiative. 

(2)  Rationale  for  bump-up  to 
"Severe."  Although  the  design  value 
assigned  to  Sacramento  for  the  period 
1988  through  1990  resulted  in  its 
classification  as  "Serious,"  a  review  of 
the  most  recent  design  values  and  yearly 
exceedances  for  several  ozone  areas 
including  Sacramento  (summarized  in 
the  following  table)  show  that  it  is 
comparable  to  other  "Severe" 
nonattainment  areas  with  the  4th 
highest  design  value  in  the  group  and 
the  7th  highest  number  of  yearly 
exceedances. 


So. 
SE 
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Ozone  Classifications  and  Air  Quality  Data 

[Design  Values  and  Number  o(  E.ceedance  Days  Based  on  Most  Recent  3  Years  of  Data] 


Area 


Coast  .... 

Desert  ... 

Hoiston 

San  Diego  ... 
San  Joaquin 
Sacramento  . 
New  York  .... 

Baltimore 

Philadelphia 

Verttura  

Milwaukee  ... 
Chicago 


Classif. 


Extreme  ... 
Severe- 17 
Severe- 17 
Severe- 15 
Serious  .... 
Serious  .... 
Severe-17 
Severe-15 
Severe- 15 
Severe-15 
Severe-17 
Severe-17 


Design 
value 
(ppm) 


.300 
.230 
.210 
.170 
.160 
.150 
.160 
.156 
.153 
.150 
.148 
.143 


Exceedances 
(days) 


106.1 

52.9 

13.0 

7.3 

22.6 

61 

3.4 

4.9 

8.4 

17.6 

4.7 

4.7 


N^'n.rArotf,^^^rrSS^rfn^'^^:i.  ?/95-(SSlr  ?Sr'"^^  ^"^  '^^^'^  "^-  -  '-  ^^^^^  -^  cfe^ve  from 


likirb 


The  "urban  airshed  modeling  which 
calculates  the  reductions  needed  to 
attain  the  standards  also  produces 
results  comparable  to  the  percent 
reduction  needed  for  attainment  in 
Ventura  (an  area  classified  as  "Severe" 
under  the  Act).  The  VOC  reduction 
target  is  identical  at  40  percent;  the  NOx 
target  is  somewhat  lower  at  30  percent 
(copipared  to  40  percent). 

However,  the  main  reason  EPA 
believes  a  bump-up  to  2005  for  the 
Sacramento  area  is  appropriate  is  the 
difficulty  in  achieving  significant 
emijssions  reductions  from  a  mobile 
soutce  dominated  emissions  inventory 
where  less  than  10  percent  of  the  NOx 
emissions  are  from  stationary  sources.  A 
1999  attainment  date  does  not  allow 
sufficient  time  for  the  emissions 
reductions  of  many  of  the  mobile  source 
strategies  discussed  in  section  III.D  to 
occir.  This  includes  strategies  which 
relyion  the  normal  replacement  of  older, 
dirtier  engines  and  vehicles  with 
cleaner  engines  and  vehicles.  It  also 
Would  include  strategies  that  rely  on 
longer  lead  times  to  develop  and 
implement  lower  emitting  operational 
impro'.  ements  or  control  hardware. 
ThuB,  EPA  must  turn  to  measures  which 
require  retrofits  or  replacements  for  in- 
use  fengines  and  vehicles,  and 
restijictions  on  mobile  source  activity  to 
achipve  the  necessary  emissions 
reductions.  A  bump-up  would  allow  the 
Sacramento  area  to  take  advantage  of  the 
new  engine  standards  and  other 
requirements  proposed  in  section  iil.D, 
and  avoid  accelerating  turnover  for 
heavy  duty  truck  engines,  capping 
nonroad  engine  emissions  growth  and 
restricting  driving — measures  EPA  is 
propiosing  to  satisfy  the  1999  attainment 
demonstration. 

A  bump-up  is  also  important  for 
stationary  sources  which  will  be 


required  to  meet  EPA's  Cap  Regulations 
(section  I1I.C.5).  Under  the  1999 
attainment  date,  these  stationary  sources 
would  be  required  to  submit  compliance 
plans  by  1998  which  will  demonstrate 
an  additional  20-^5  percent  reduction 
in  VOC  emissions  by  1999.  With  the 
additional  time  allowed  by  a  "Severe" 
area  classification,  these  sources  would 
instead  be  subject  to  a  declining  cap 
requiring  gradual  4-9  percent  per  year 
emissions  reductions,  which  will  not  be 
required  to  begin  until  2001.  The 
additional  years  for  compliance  would 
allow  a  company  to  investigate  control 
options  and  take  greater  advantage  of 
technological  developments,  and  thus 
avoid  production  cutbacks  or 
shutdowns  to  meet  emissions 
reductions  levels.  EPA  believes  it  is 
reasonable  to  anticipate  that 
substantially  improved  emission 
reduction  alternatives  and  control 
technologies  will  develop  for  stationary 
and  area  sources  during  the  additional 
time  that  a  higher  classification  for 
Sacramento  would  provide. 

(3)  2005  attairunent  option.  The  PIP 
measures  common  to  both  the  1999  and 
2005  proposals  for  both  stationary  z^ 
and  mobile  sources  will  have  reduced 
the  Sacramento  VOC  inventory  from  236 
tons  per  day  in  1990  to  157  tons  per  day 
in  1999,  and  the  NO,  inventory  from 
185  to  149  tons  per  day.  Like  the  1999 
proposal  discussed  above,  these 
reductions  come  from  the  stationary 
source  measures,  continued  benefits  of 
the  current  motor  vehicle  control 
programs,  and  a  substantial 
improvement  in  in-use  emissions  of 


"  The  stationary  measures  include  all  of  the 
measures  discussed  in  IIl.C  that  are  idenlined  as 
applying  to  Sacramento  and  those  that  apply 
statewide,  and  the  cap  regulation  which  requires  a 
gradual  4  percent  per  year  VOC  reduction  from 
2001  through  2005. 


light  duty  vehicles  due  to  an  enhanced 
I/M  program.  However,  by  2005 
additional  reductions  are  realized  from 
the  new  emissions  standards  affecting 
medium  duty  vehicles,  heavy  duty 
vehicles,  nonroad  diesels  and 
locomotives  due  to  engine  turnover,  and 
fiom  the  enhanced  in-use  compliance 
program. 

With  the  benefits  from  the 
recreational  boat  measure  and  ECO 
program  discussed  above  and  in  section 
III.D,  total  emissions  reductions  by  2005 
will  be  large  enough  to  provide  for 
attainment. 

It  is  important  to  note  that  a  bump- up 
of  the  Sacramento  area  to  "Severe"  also 
leads  to  the  following  additional  Clean 
Air  Act  requirements  associated  with  a 
"Severe"  area  classification,  which 
include:  (1)  A  more  stringent  major 
source  definition  (25  tons  per  year, 
down  from  50  tons  per  year);  (2)  a  more 
stringent  offset  requirement  for  new 
major  sources  (1.3:1  instead  of  1.2:1),  (3) 
TCMs  to  offset  VMT  growth;  (4)  and  an 
employer-based  trip  reduction  rule.  The 
responsibility  for  meeting  these 
requirements  is  discussed  below. 

If  EPA  grants  the  request  of  a  state  to 
reclassify  a  nonattainment  area  to  a 
higher  classification  under  sectio.n 
181(b)(3),  that  area  must  meet  all 
deadline  and  control  requirements 
applicable  to  the  higher  classification, 
and  is  not  eligible  for  any  adjustment  of 
those  deadlines.  H.R.  Rep.  No.  101-490, 
Part  1,  101st  Cong..  2d  Sess..  233  (1990). 
If  reclassification  is  promulgated  by 
EPA  unilaterally  in  the  PIP,  the  area 
likewise  becomes  responsible  for 
meeting  all  such  deadlines  and 
requirements  for  SIP  purposes. 

The  substance  of  these  additional 
requirements  is  set  forth  in  section 
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182(d)  of  the  Act. 28  Because  the 
statutory  deadlines  for  compliance  with 
or  submission  to  EPA  of  these 
requirements  have  already  passed,  if 
EPA  finalizes  in  February  1995  its 
bump-up  option  for  the  Sacramento 
area,  the  State  will  be  responsible  for 
submitting  the  actual  regulations  to 
comply  with  the  "Severe"  area 
requirements  at  that  time.  If  the  State 
fails  to  do  so,  the  Sacramento  area  will 
be  subject  to  a  finding  of  failure  to 
submit  these  requirements  upon  final 
promulgation  of  the  FIP  in  1995. 

As  discussed  previously  in  this 
NFR.M.  EPA's  current  obligation  is  to 
design  a  FIP  for  the  Sacramento  area 
that  attains  the  ozone  NAAQS  by  1999 
or  2005.  EPA  is  not  legally  required  to 
meet  all  SIP  submittal  requirements  that 
appeared  for  the  first  time  in  the  1990 
AnuT.dments  and  for  which  there  are  no 
state  failures  which  EPA  must  cure. 
Nevertheless,  as  a  policy  matter,  and 
because  it  has  invoked  the  provisions  of 
the  Amendments  in  initiating  a  bump- 
up.  EPA  is  proposing  in  today's  NPRM 
the  "Severe"  area  provisions  (section 
Hl.F.)  in  regulatory  form. 

The  measures  proposed  in  III.F.  were 
developed  to  help  the  State  and  local 
agencies  meet  the  additional  "Severe" 
area  requirements  if  the  Sacramento 
area  is  bumped  up.  For  example,  the 
proposed  new  source  review  rule 
discus.sed  in  section  III.F. 4.  is  based  on 
the  actual  language  of  existing  rules  in 
the  Sacramento  area  in  order  to  provide 
a  rule  that  is  easy  for  the  local  APCDs 
to  adopt  and  implement.  The  employee 
commute  options  (ECO)  rule  discussed 
in  section  III.F.2.  is  also  adoptable  by 
the  local  APCDs;  alternatively,  it  may 
provide  an  incentive  for  the  local 
APCDs  to  develop,  adopt  and  submit 
ECO  programs  that  are  currently  being 
considered.  Thus,  if  bump-up  is 
promulgated.  EPA  believes  that  the 
measures  proposed  in  III.F.  will  help  the 
State  and  local  agencies  meet  their 
mandate  in  a  timely  fashion  and  avoid 
sanctions. 

If  EPA  ultimately  chooses  its 
preferred  option  of  bumping  up 
Sacramento,  EPA  plans,  if  necessary,  to 
implement  the  "Severe"  area  measures 
proposed  in  section  III.F.  on  their 
respective  effective  dates  following  final 
promulgation  of  the  FIP  in  Febmary 
1995.  Until  a  submittal  of  replacement 
measures  is  made  by  the  State  and 
approved  by  EPA,  the  "Severe"  area 
requirements  proposed  in  section  III.F. 


will  remain  in  effect.  If  EPA  finds  that 
there  will  be  a  significant  time  period 
before  the  submittal  is  made  and 
approved,  EPA  will  try  to  delegate 
portions  or  all  of  the  federal  program  to 
the  State  and  local  agencies. 

f.  Summary-  of  1999  and  2005 
attainment  options.  The  following  table 
summarizes  the  FIP  measures  proposed 
for  the  alternative  1999  and  2005 
attainment  demonstrations: 

Summary  of  Sacramento  FIP  Meas- 
ures FOR  1999  AND  2005  ATTAIN- 
MENT Options 


1999 

2005 

Mobile  Measures: 
Enhanced  l,M  

X 
X 

X 

X 
X 

X 

X 

X 
X 

X 
X 

X 

Nonroad  stds  (nafil 

X 

Oflroad   recreational   vehicle 
stdsw  normal  turnover  

Motorcycle     stds     w/normal 
turnover  

Parking  Cash  Out 

X 

X 
X 

Airpcrt&M'irtary    Installations 
declining  cap  reduction 

Accelerated      turnover      for 
heavy  duty  trucks  

X 

Nonroad  growth  cap  t>ased 
on  available  retrofits 

Onroad    driving     restrictions 
<no-drive  davs)  

Fees  for  recreational  twats  .. 
Stationary  Measures: 
Applicat)le  FIP  Rules  

X 
X 

Cap  reduction  by  1999  

Declining  Cap  reduction  by 

2005  

2005  Bump-Up  Requirements; 
NSR  Rule 

X 
X 

ECO  Proaram  

X 

}■>  For  a  more  complete  description  of  the 
requirements  and  EPA  preliminary  policies  with 
respect  to  them,  readers  should  consult  the 
"General  Preamble  for  Implementation  of  Title  I  of 
the  Clean  Air  Act  Amendments  of  1990"  (57  FR 
13521). 


EPA  requests  comment  on  whether 
the  bump-up  is  an  appropriate  solution 
or  whether  the  advantages  of  attainment 
by  an  earlier  date  justify  the  imposition 
of  the  measures  necessary  for  1999 
attainment. 

g.  Attainment  demonstrations.  As 
discussed  in  Section  III. H. 5. a,  EPA 
believes  that  the  set  of  measures 
proposed  in  this  NPRM,  in  conjunction 
with  adopted  State  and  local  measures, 
will  bring  the  Sacramento  area  into 
attainment  with  the  ozone  standard  by 
1999  or  2005.  This  projection  is  based 
on  extensive  computer  simulations  of 
ozone  formation  performed  using  the 
Urban  Airshed  Model. 

4.  Ventura  Ozone 

a.  Reduction  requirements. 
Anthropogenic  emissions  in  Ventura  in 
1990  totaled  approximately  105  tons  per 
day  of  VOC  and  86  tons  per  day  of  NOx- 
The  existing  air  pollution  regulations 
controlling  these  emissions  are  among 
the  most  stringent  in  the  country.  In 
addition,  many  of  the  CARB  and 
VCACPD  regulations  prescribe  future 


compliance  requirements  that  are  still 
more  stringent,  and  the  existing  CARB 
standards  on  new  engines  and 
equipment  will  deliver  increasing 
reductions  each  year  as  a  result  of  fleet 
turnover.  Sections  II. B  and  III.H  of  this 
NPRM  discuss  the  adopted  CARB  and 
VCAPCD  rules  and  EPA's  assignment  of 
credit  to  the  mles  as  part  of  the  FIP/SIP 
attainment  demonstration. 

Unfortunately,  projected  emission 
reductions  from  many  of  these  State  and 
local  measures  are  offset  by  continued 
growth  in  the  area's  population  and 
activity  levels.  Consequently,  in  the 
absence  of  further  SIP  or  FIP  measures, 
emissions  in  Ventura  are  projected  to  be 
98  tons  per  day  VOC  and  75  tons  per 
dav  NOx  by  the  year  2005. 

EPA,  CARB.  and  VCAPCD  have 
pcrft)rm.ed  extensive  moleorologic 
analysis  and  airshed  modeling  of  ozone 
formation  in  the  area.  This  modeling 
suggests  that  various  combinations  of 
VOC  and  NOx  reductions  can  achieve 
attainment  with  the  ozone  standard.  As 
discussed  in  Section  III.H. 3.  EPA  is 
using  reduction  targets  of  40  percent 
VOC  and  40  percent  NOx  from  the  1990 
base-year  emissions  levels.  Therefore, 
the  SIP  and  FIP  controls  must  achieve, 
by  2005.  emission  levels  of  57  tons  per 
day  VOC  and  46  tons  per  day  NOx. 

b.  SIP  rules.  Irrespective  of  EPA's  FIP 
obligation,  California  and  Ventura 
County  are  required  to  submit  an  ozone 
attainment  SIP  in  November  1994.  As 
part  of  this  and  previous  SIP  efforts, 
CARB  and  VCAPCD  are  continually 
adopting  and  modifying  regulations  to 
reduce  NOx  and  VCDC  emissions.  EPA  is 
not  proposing  to  act  on  any  SIP 
improvements  as  part  of  this  NPRM,  but 
will  do  so  on  a  case-by-case  basis  in 
separate  actions. 

For  purposes  of  the  attainment 
demonstration  in  this  NPRM,  EPA  is 
generally  not  assigning  emission 
reduction  credit  to  measures  until  they 
are  fully  adopted  in  enforceable  form. 
EPA  urges  the  responsible  State  and 
local  agencies  to  complete  rule 
development  and  submit  rules  for  SIP 
approval  as  soon  as  they  are  fully 
adopted.  This  will  allow  EPA  to 
approve  the  regulations  and  substitute 
the  locally  developed  measures  for  FIP 
rules. 

c.  FIP  rules.  The  set  of  FIP  measures 
proposed  for  implementation  in  Ventura 
relies  largely  on  those  regulations 
discussed  in  Section  III.B  as  elements 
common  to  all  three  FIP  areas.  For 
mobile  sources,  this  includes 
regulations  for  motor  vehicles  and  I/M, 
nonroad  vehicle  and  engine  controls, 
forthcoming  national  regulations  for 
locomotives,  and  strategies  to  reduce  the 
ambient  impact  of  ship  traffic  along  the 
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coast.  For  stationary  sources,  it  includes 
regulations  for  solvent  cleaning 
operations,  wood  products  coatings, 
service  stations,  waste  burning,  and 
fugitive  emissions,  as  well  as  the 
statewide  measures  and  the  emission 
cap  programs. 

One  FIP  measure  peculiar  to  Ventura 
affects  emissions  from  ocean-going 
ships  transitting  up  and  down  the 
Ventura  coasthne.  In  Section  IJI.D.5.e.(4) 
of  this  NPRM,  EPA  discusses  rerouting 
the  Santa  Barbara  shipping  channel 
farther  from  the  coast,  and  a  fee  system 
designed  to  encourage  ships  to  travel 
outside  of  the  Channel  Islands. 

d.  Attainment  demonstration.  As 
discussed  in  Section  III.H.,  EPA  believes 
that  the  set  of  measures  proposed  in  this 
NPRM,  along  with  adopted  State  and 
local  measures,  will  bring  Ventura 
County  into  attainment  with  the  ozone 
standard  by  2005.  This  projection  is 
based  on  extensive  computer 
bimulations  of  ozone  formation 
performed  using  the  Urban  Airshed 
Model. 

e.  Alternative  attainment  date 
discussion.  Section  181(a)(1)  of  the  Act 
requires  that  ozone  SIPs  demonstrate 
attainment  as  expeditiously  as 
practicable  but  not  later  than,  in  the 
case  of  Ventura.  2005.  As  a  result,  EPA 
has  attempted  to  identify  practicable 
measures  that  could  achieve  attainment 
by  an  earlier  date.  For  illustrative 
purposes,  EPA  focused  this 
Investigation  on  a  target  attainment  date 
of  2000.  EPA  is  not.  however,  proposing 
this  attainment  date  or  the  following 
strategies  in  this  NPRM. 

In  today's  NPRM.  EPA  is  proposing 
two  attairmient  options  for  the 
Sacramento  area.  1999  is  proposed 
because  Sacramento  is  currently 
classified  as  a  "Serious"  ozone  area,  and 
2005  is  proposed  because  EPA  is 
recommending  reclassifying  Sacramento 
to  a  "Severe"  area.  As  discussed  in 
paragraph  III.B.3.e  of  this  NPRM.  EPA 
believes  that  attainment  in  Sacramento 
by  1999  would  require  unacceptably 
harsh  control  measures,  and  therefore 
prefers  the  2005  option.  Since  Ventura's 
ozone  problem  is  worse  than 
Sacramento's  (e.g..  EPA  is  projecting 
that  a  30%  reduction  of  NOx  emissions 
is  needed  for  attainment  in  Sacramento 
while  a  40%  reduction  is  needed  in 
Ventura),  it  is  not  surprising  that 
attainment  in  Ventura  by  2000  would 
also  prove  to  be  impracticable. 

Many  of  the  mobile  source  FIP 
controls  for  the  2005  attainment 
demonstration  are  proposed  for  near- 
term  implementation  in  Ventura,  and 
will  achieve  substantial  emission 
reductions  by  2000.  These  include  an 
enhanced  inspection  and  maintenance 


program,  national  standards  for  nonroad 
vehicles  and  engines,  offroad 
recreational  vehicle  standards, 
motorcycle  standards,  and  a  parking 
cash-out  program.  The  difficulty  in 
achieving  full  attainment  by  that  date, 
however,  is  that  many  of  the  proposed 
mobile  source  strategies  rely  on  engine 
and  vehicle  turn-over  to  reduce 
emissions.  Tight  emission  standards  for 
new  onroad  vehicles,  for  example,  are 
not  effective  while  people  are  still 
driving  older  cars.  By  2000,  new 
emission  standards  affecting  heav^  duty 
onroad  and  nonroad  engines  and 
locomotives  will  just  barely  begin  to  be 
felt  in  new  engine  purchases. 

In  trying  to  identify  practical 
measures  for  attainment  in  Ventura  by 
2000,  EPA  has  considered  control 
strategies  similar  to  those  proposed  to 
bring  Sacramento  into  attainment  by 
1999.  These  include  the  following: 

Onroad  heavy  duty  trucks.  EPA  could 
accelerate  replacement  of  old  high- 
emitting  onroad  heavy  duty  truck 
engines  by  requiring  local  truck  fleet 
owners  to  register  and  sticker  their 
equipment  to  assure  compliance  with 
tight  emission  standards. 

Nonroad  growih  cap.  EPA  could 
propose  that  grow^  in  the  nonroad 
heavy  duty  category  be  capped  such  that 
emissions  not  exceed  1995  projected 
levels. 

Accelerate  shipping  fee  system.  EPA 
could  accelerate  the  fee  system  designed 
to  encourage  shipping  companies  to 
reroute  their  shipping  activities  beyond 
the  Channel  Islands. 

Accelerate  airport  and  aircraft 
programs.  EPA  could  accelerate 
programs  designed  to  reduce  emissions 
from  commercial,  general,  and  military 
aircraft  and  associated  activity. 

Accelerate  turnover  of  recreational 
boat  engines.  Emissions  from 
recreational  boat  engines  will  eventually 
be  reduced  through  the  adoption  of 
national  standards  for  new  engines  and 
subsequent  fleet  turnover.  It  is  possible 
to  achieve  an  accelerated  turnover 
similar  to  that  required  for  heavy 
equipment  either  by  restricting 
operation  of  boats  which  use  engines 
that  do  not  meet  new  national 
standards,  or  by  imposing  a  fee  on  the 
excess  emissions  from  such  boats. 

Most  of  the  requirements  for 
stationary  source  categories  described  in 
section  III.C.3  and  the  statewide  area 
sources  described  in  section  III.C.4  are 
scheduled  for  implementation  in  1996. 
EPA  expects,  in  fact,  that  all  stationary 
source  emission  reductions  projected 
under  the  2005  attainment 
demonstration  will  be  achieved  by  2000 
except  for  those  required  by  the  cap 
rules  discussed  in  section  III.C.5. 


The  proposed  cap  programs  require 
most  stationary  sources  in  Ventura  to 
reduce  VOC  and  NOx  emissions  by  at 
least  4%  and  6%  per  year  respectively 
for  each  year  from  2001  through  2005. 
Theoretically,  EPA  could  require  20% 
or  greater  VOC  reductions  (and  30%  or 
greater  NOx  reductions)  by  2000.  While 
this  might  accelerate  attainment,  EPA 
cannot  conclude  that  accelerating  such 
reductions  would  be  practicable,  and 
believes  it  could  well  be 
counterproductive  in  practice. 
Specifically,  such  a  dramatic  near-term 
reduction  requirement  might  result  in 
massive  non-compliance  Sat  would 
overwhelm  EPA's  enforcement  abilities 
and  fail  to  achieve  real  air  quality 
improvement. 

EPA  has  estimated  the  effects  of  an 
onroad  heavy  duty  truck  measure, 
nonroad  grovilh  cap,  accelerated 
shipping  fee  system,  accelerated  airport 
and  aircraft  programs,  accelerated 
turnover  of  recreational  boat  engines, 
and  accelerated  stationary  source  cap  on 
the  overall  Ventura  emission  inventory. 
After  accounting  for  these  controls,  EPA 
projects  an'emission  reduction  shortfall 
of  approximately  10  tons/day  of  VOC 
and  5  tons/day  of  NOx.  Note  that  the 
NOx  contribution  by  stationary  sources 
in  Ventura  is  substantially  greater  than 
in  the  Sacramento  area.  Therefore,  the 
mobile  source  measures  do  not  produce 
the  same  effect  as  they  did  in 
Sacramento. 

In  order  to  address  the  remaining 
emission  reduction  shortfall,  EPA  could 
impose  activity  restrictions  using  a 
variety  of  regulatory  approaches.  For 
example,  broad-based  reductions  from 
many  stationary  and  almost  all  mobile 
source  categories  could  be  obtained 
with  such  blunt  measures  as  fuel 
surcharges  or  gas  rationing.  More 
focused  reductions  could  be  made  by 
targeting  motor  vehicle  activity  through 
fees  on  vehicle-miles-traveled  (VTvIT)  or 
no-drive  days. 

EPA  believes  such  potentially  severe 
measures  should  only  be  selected  after 
substantial  pubhc  participation  and 
debate.  When  faced  with  an  attainment 
shortfall  in  the  1990  proposed  FIP  for 
the  South  Coast  Basin  (55  PR  36458), 
EPA  did  propose  to  limit  mobile  source 
activity  with  a  no-drive  day  program  for 
onroad  motor  vehicles.  In  the  1990 
South  Coast  case,  however,  EPA  was 
struggling  to  find  enough  reductions  to 
attain  by  the  latest  legally  acceptable 
date.  In  Ventura,  the  issue  is  whether 
there  are  practical  measures  to  attain 
prior  to  the  statutory  deadline.  In  order 
to  achieve  the  remaining  emission 
reductions  necessary  for  Ventura  to 
attain  by  2000,  EPA  estimates  that  two 
no-drive  days  or  equivalent  alternative 
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activity  reductions  would  be  needed. 
That  is.  each  highway  vehicle  registered 
in  Ventura  would  be  prohibited  from 
being  driven  on  two  of  the  five 
workdays  in  each  week. 

Obviously,  this  and  other  measures 
needed  to  accelerate  attainment  in 
Ventura  would  have  dramatic  negative 
socioeconomic  impacts  in  the  area.  EPA 
does  not  consider  them  legally  required 
as  practical  measures  or  good  policy 
For  that  reason,  EPA  caimot  conclude 
that  such  measures  would  be  practicable 
and  EPA  is  not.  therefore,  proposing  to 
attain  the  standard  before  2005. 

5.  South  Coast  Ozone 

a.  Reduction  requirements. 
Anthropogenic  emissions  in  the  South 
Coast  in  1990  totaled  approximately 
1913  tons  per  day  of  VOC  and  1273  tons 
per  day  of  NOx  for  an  average  summer 
weekday.  The  air  pollution  control 
regulations  now  in  effect  in  the  South 
Coast  are.  with  few  exceptions,  the  most 
stringent  in  the  Country.  In  addition, 
many  of  the  CARB  or  SCAQMD  adopted 
regulations  prescribe  future  compliance 
requirements  that  are  still  more 
stringent,  and  the  existing  CARB 
standards  on  new  engines  and 
equipment  will  deliver  increasing 
reductions  each  year  as  a  result  of  fleet 
turnover.  Sections  II. B  and  III.H.  of  this 
NPRM  discuss  the  adopted  C\RB  and 
SCAQMD  rules  which  are  assigned 
credit  as  part  of  the  FIP  attainment 
demonstration. 

Even  after  allowing  credit  for 
reductions  from  these  State  and  local 
measures,  continued  growth  in  the 
area's  population  and  activity  levels 
will  erode  much  of  the  future  benefits 
of  currently  adopted  controls. 
Consequently,  in  the  absence  of  further 
SIP  or  FIP  measures,  emissions  in  the 
South  Coast  will  not  decline 
appreciably.  The  2010  emissions  levels 
are  projected  to  be  1 390  tons/day  VOC 
and  1142  tons/day  NOx  for  an  average 
summer  weekday. 

Extensive  urban  airshed  modeling  of 
three  episodes  in  1985  and  1987 
provided  the  basis  for  the  SCAQMD's 
1991  Air  Quality  Management  Plan, 
which  concluded  that  ozone  attainment 
could  be  achieved  if  basin-\Aide 
emissions  were  reduced  to 
approximately  187  tons  per  day  of  VOC 
and  399  tons  per  day  of  NOx  (episode- 
specific  emissions).  Based  on  the 
current  baseline  emissions  inventory, 
and  prior  to  the  completion  of  extensive 
new  modeling  analyses  that  are 
underway.  EPA  is  using  reduction 
targets  of  90  percent  for  VOC  and  69 
percent  for  NOx  from  the  1990  base-year 


emissions  levels.z"  Assuming  these 
reduction  teirgets.  the  combination  of 
SIP  and  FIP  controls  must  achieve,  by 
2010.  total  reductions  of  1726  tons  per 
day  of  VOC  and  874  tons  per  day  of 
NOx  from  1990  emissions,  or  1203  tons 
per  day  of  VOC  and  743  tons  per  day  of 
NOx  from  2010  baseline  emissions. 

As  with  Sacramento  and  Ventura. 
FPA's  control  strategy  analysis  for  the 
South  Coast  began  with  a  comparison  of 
the  applicable  existing  South  Coast 
rules  to  the  rules  currently  in  effect  in 
other  areas.  Although  the  SC\QMD 
generally  has  among  the  most  advanced 
regulations  in  the  Country,  EPA  was 
able  to  identify  stationary  and  area 
source  categories  for  which  new  or 
enhanced  technology-based  rules  could 
be  promulgated  immediately  to  yield 
additional  emission  reductions.  Section 
III.C.3.  discusses  those  new  or  improved 
category-specific  stationary  and  area 
source  rules  which  EPA  is  able  to 
propose  at  this  time. 

After  credit  for  emissions  reductions 
from  this  initial  set  of  FIP  measures,  a 
massive  shortfall  in  necessary  emission 
reductions  still  remains.  The  FIP  mobile 
source  core  measures  are  identified  in 
section  III.B.2.  and  IIl.D.l.b.  These 
measures  contribute  substantial  further 
reductions  (approximately  205  tons  per 
day  VOC  and  181  tons  per  day  NOx). 
leaving  roughly  1000  tons  per  day  VOC 
and  562  tons  per  day  NOx  to  be 
achieved  by  added  stationary  and  area 
source  controls. 

EPA  proposes  to  achieve  the 
remaining  target  reductions  through  a 
combination  of  the  emission  cap  rules 
set  forth  in  section  III.C.5..  additional 
mobile  source  controls  discussed  in 
section  III.D,  and  the  "new  technology" 
commitments  discussed  in  section 
III.B.S.d.  below  and  in  section  III.G. 

b.  SIP  rules.  In  section  n.C.2..  EPA 
proposes  to  conditionally  approve 
commitments  by  the  SCAQMD  and 
CARB  to  continue  their  development  of 
a  number  of  new  or  strengthened 
regulations  and  to  adopt  them  within 
the  next  two  years  to  accompHsh  the 
first  rate-of-progress  installments 
required  under  the  Act.  These 
committal  measures  have  the  potential 
to  deliver  approximately  83  tons  per  day 
of  VOC.  Scheduled  SCAQMD  rule 
development  could  also  contribute 
substantial  additional  NOx  reductions. 

In  preparing  the  November  1994 
ozone  attainment  plan.  C^RB. 


SCAQMD,  and  SCAG  are  now 
reassessing  strategies  for  adopting 
measures  to  reduce  NOx  and  VOC 
emissions.  The  SCAQMD  is  also 
developing  a  VOC  RECLAIM  program 
for  near-term  adoption  and 
implementation. 

For  purposes  of  this  attainment 
demonstration,  however.  EPA  is  not 
assigning  emission  reduction  credit  to 
measures  until  they  are  fully  adopted  in 
enforceable  form.  EPA  urges  the 
responsible  State  and  local  ageacifts  to 
complete  rule  development  and  submit 
rules  for  SIP  approval  as  soon  as  they 
are  fully  adopted.  This  will  allow  EPA 
to  approve  the  regulations  and 
substitute  the  locally  developed 
measures  for  FIP  rales. 

c.  FIP  Rules.  The  set  of  FIP  measures 
proposed  for  implementation  in  the 
South  Coast  relies  largely  on  those 
regulations  discussed  in  Section  ID. 3  as 
elements  common  to  all  three  FIP  areas. 
This  includes  the  controls  for  onroad 
and  nonroad  mobile  sources, 
supplemented  by  such  elements  as  L'M 
and  sticker  programs.  In  addition,  the 
proposed  FU"  for  the  South  Coast 
includes  th^  mobile  source  controls 
discussed  in  the  Ventura  FIP  summary, 
and  two  measures  peculiar  to  the  South 
Coast  FIP:  A  fee-based  program  to 
reduce  emissions  from  ports  and  a 
locomotive  cap  rule.  For  stationary  and 
area  sources,  it  includes  regulations  for 
service  stations,  livestock  waste,  fugitive 
emission  controls  for  petroleum  and 
chemical  facilities,  and  waste  burning, 
as  well  as  the  statewide  measures  and 
the  emission  cap  program.  Finally,  the 
South  Coast  FIP  rehes  on  the  new 
technology  commitments  discussed 
immediately  below. 

d.  Section  182(e)(5)  provisions.  (1) 
Statutory  provision  and  General 
Preamble  requirements  Section  182(e)(5) 
of  the  Clean  Air  Act  applies  exclusively 
to  "Extreme"  ozone  areas  (i.e.,  only  the 
South  Coast  area).  This  provision 
authorizes  the  State  (or  EPA,  standing  in 
the  shoes  of  the  State  3o)  to  rely  for  its 
ozone  attainment  demonstration  on 
conceptual,  as  yet  unadopted  measures 
that  anticipate  new  or  improved 
technology.  The  South  Coast's  1991  Air 
Quality  Management  Plan  employs  a 
similar  approach  in  its  "Tier  11"  and 
"Tier  III"  new  technology  measures, 
which  consist  of  brief  discussions  of 
control  targets  (percentage  and  emission 


'•Other  combinations  of  VOC  and  NOx 
reductions  may  be  evaluated  in  preparation  of  the 
1994  ozone  SIP.  To  the  extent  pouibla.  EPA  will 
attempt  to  conform  the  Final  FTP  (and  any 
subsequent  amendments  to  the  FIP)  to  the  State's 
chosen  mix  of  VOC  and  NO^  reductions  used  in  the 
1994  ozone  SIP. 


3o  As  discussed  atxjve.  the  Ninth  Circuit  h.as  held 
that  "Acting  in  place  of  the  State  of  Arizona 
pursuant  to  a  FIP  under  42  U.S.C.  S  7410(c).  EPA 
'stands  in  the  shoes  of  the  defaulting  State,  and  ail 
of  the  rights  and  duties  that  would  otherwise  fall 
to  the  State  accrue  instead  to  EPA.' "  C<'nfn3/ 
Arizona  Water  Cometvation  District  et  al  v.  EP\. 
990  F.2d  1531.  1541  (9th  Cir.  199J). 
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reductions)  for  specific  or  general 
source  categories,  to  be  achieved  in 
future  years  through  technological 
advances. 

For  EPA  to  credit  such  measures 
toward  the  ozone  attainment 
demonstration  (either  by  SIP  approval 
or  FIP  promulgation),  EPA  must  find 
that  the  measures  are  not  needed  to 
meet  the  Act's  progress  requirements  for 
the  first  10  years  (see  section 
i82(e)(5)(A)),  and  EPA  must  approve 
State  commitments  or  make  its  own 
commitments  to  submit  contingency 
neasures  no  later  than  three  years 
lefore  proposed  implementation  of  the 
neasures,  sufficient  to  ensure  the 
equired  rate  of  progress  and  attaimnent 
section  ■if\2{e)(S){B)). 
EPA's  General  Preamble  for  the 
iplementation  of  Title  I  provides  the 
gency's  prehminary  articulation  of 
w  it  will  exercise  its  considerable 
ilscretion  under  section  182(e)(5).  At 
ihis  time.  EPA,  in  approving  or 
])tomulgating  measures  under  this 
!  iction,  will  look  to  see  that  the  plan 
iiows  that  the  measures  cannot  be  fully 
developed  and  adopted  by  the  submittal 
(late  for  the  attainment  demonstration; 
that  the  plan  contains  a  schedule 
ojitlining  the  steps  leading  to  final 
development  ajid  adoption  of  the 
measures;  and  that  the  plan  contains 
commitments  from  those  agencies  that 
\kiould  be  involved  in  developing  and 
irtiplementing  the  schedule  for  each 
ileasure  (57  FR  13524,  April  16,  1992). 
|VVith  respect  to  the  Act's  requirement 
t  "lat  the  technology  advancement 
r  ijeasures  not  be  needed  to  achieve 
{ iogress  required  during  the  first  10 
years,  EPA  believes  that  the 
Administrator  should  satisfy  herself 
\.ith  respect  to  three  separate  progress 
r3buiremcnts  appficable  during  the  10- 
jaar  period  following  enactment  of  the 
1^90  Amendments  to  the  Act:  (1)15 
percent  reduction  of  VOC  emissions  for 
tnje  6-year  period  from  1990  to  1996,  as 
rfelquired  by  section  182(b)(1):  (2)  9 
percent  reduction  of  VOC  and/or  NOx 
emissions  for  the  3-year  period  from 
1H97  to  1999,  as  required  by  section 
lHi2(c){2)(B);  and  (3)  a  further  3  percent 
reduction  of  VOC  and/or  NOx  emissions 
djuring  the  year  2000,  as  the  initial 
installment  of  the  9  percent  reductions 
required  for  the  period  2000  to  2002.31 
hijsection  IIl.B.5.d.(4)  of  this  NPRM. 


^•EPA  policies  on  rate-of-progress  plan 
re  ouirements,  including  subsiitulion  of  NOx  for 
V  jC  emissions  reductions  for  the  post-1996  period, 
ajipeai  in  two  recent  guidance  documents: 
Guidance  for  Gron-lh  Factors.  Projections,  and 
Cpntrol  Strategies  for  the  15  Percent  Ratecf- 
Progress  Plans  (EPA-452/R-93-002.  March  1993); 
and  Guidance  on  the  Post-1996  Pate-of-Progress 
Phn  and  the  Attainment  Demonstration. 


EPA  demonstrates  that  each  of  these 
tliree  progress  requirements  is  satisfied 
(with  regard  to  section  182(e)(5))  by  the 
combination  of  State  and  local  measures 
and  the  FIP  regulations  proposed  in  this 
NPRM. 

(2)  Need  for  additional  time  to 
develop  new  technologies  in  enacting 
special  provisions  for  ozone  attainment 
in  the  South  Coast,  Congress  recognized 
that  attainment  in  this  area  may  require 
20  years,  even  on  an  expeditious 
schedule  of  progress.  The  difficulty  of 
the  ozone  attainment  project  derives 
primarily  from  the  topography  and 
climate  of  the  South  Coast  basin,  which 
combine  to  produce  ideal  conditions  for 
the  formation  and  persistence  of 
tropospheric  ozone.  In  this  setting  exists 
one  of  the  world's  largest  industrial  and 
commercial  centers,  with  a  population 
projected  to  approach  18  million  by  the 
attainment  year. 

The  technological  challenge  of 
attainment  is  evident  in  the 
extraordinary  remaining  ozone 
precursor  reduction  requirements — 
approximately  90%  for  VOC  and  70% 
for  NOx — which  are  superimposed  on 
an  already  very  strict  level  of  existing 
control.  Complete  efimination  of  ail 
emissions  from  motor  vehicles  would 
not  accomplish  even  half  of  the  needed 
reductions.  In  fact,  the  South  Coast 
could  not  reach  attainment  even  if  there 
were  no  mobile  source  and  industrial 
emissions  in  the  basin.  The  area's 
unique  reduction  responsibilities 
therefore  necessitate  breakthroughs  in 
air  pollution  control  technologies  for 
practically  every  pollution  source, 
coupled  with  the  most  advanced 
techniques  and  initiatives  for  preventing 
pollution. 

EPA  believes  that  the  pace  of  air 
pollution  control  technologv 
development  in  the  past  provides  a 
reasonable  basis  for  confidence  that  the 
South  Coast  can  meet  the  Clean  Air 
Act's  2010  ozone  attainment  goal  using 
section  182(e)(5).  Lacking  sufficiently 
detailed  data  to  predict  and  mandate 
specific  controls  for  each  particular 
source  category,  however,  EPA  proposes 
to  employ  section  182(e)(5) 
commitm.ents  to  extend  the  rate  of 
progress  beyond  the  le\els  now- 
foreseeable  and  reflected  in  the 
declining  cap  rules  discussed  above. 
EPA  also  proposes  to  commit  to 
achieving  additional  reductions  from 
smaller  stationary  source  categories  than 
are  covered  under  the  proposed  cap 
rules,  as  well  as  from  area  and  mobile 
sources.  The  commitments  would  allow 
EPA,  the  State,  and  the  affected  sources 
sufficient  time  to  cooperate  in  the 
further  development  and 
commercialization  of  control 


approaches  to  deliver  the  remaining 
reductions  needed  for  attainment.  EPA 
strongly  encourages  CARB  and 
SCAQMD  to  devote  their  substantial 
resources  to  expediting  development 
and  adoption  of  State  and  local  controls 
in  advance  of  the  section  182(e)(5) 
commitment  dates  for  rule  adoption  and 
implementation. 

(3)  Federal  Role  in  Support  of 
Technological  Development  Activities 

(a)  Scope  of  EPA's  Responsibilities. 
From  its  inception,  EPA  has  been 
charged  with  a  leadership  role  in 
coordinating,  assisting,  and 
independently  advancing  national 
research  efforts  to  develop  methods  and 
technologies  for  air  pollution  control. 
This  continuous  program  has  taken 
many  forms: 

•  EPA  laboratories  to  conduct 
research,  testing,  and  development; 

•  EPA  sur\eys,  reports,  networks,  and 
clearinghouses  to  disseminate  the  most 
current  information  on  technology 
development  and  transfer; 

•  EPA  programs  and  EPA-lead  task 
forces  to  coordinate  technology 
development  and  application  studies 
and  projects  with  other  Federal 
departments  and  agencies;  with  State, 
local,  and  international  air  pollution 
control  agencies;  with  private  agencies, 
institutions,  and  organizations;  and  with 
involved  industries; 

•  EPA  study  and  assessment  (in 
accordance  with  section  405  of  the  Act 
and  in  conjunction  with  the  Council  of 
Economic  Advisors)  of  economic 
incentive  measures  and  approaches  for 
stimulating  additional  air  pollution 
control  progress,  concentrating  on  air 
pollution  problems  for  which  no 
existing  methods  of  control  exist; 

•  EPA  research  contracts  with  public 
and  private  agencies,  institutions,  and 
individuals  to  carry  out  specific  projects 
relating  to  new  air  pollution  reduction 
technologies; 

•  EPA  grants  under  section  105  of  the 
Act  to  State  and  local  air  pollution 
control  agencies  and  to  olJier  nonprofit 
organizations  to  conduct  research  or 
demonstration  projects;  and 

•  EPA  research  fellowships  both  at 
EPA  and  at  research  organizations  or 
universities. 

In  the  1990  Amendments  to  the  CAA. 
Congress  assigned  EPA  additional 
responsibilities  for  several  specific  new 
air  pollution  control  technology 
projects,  ranging  from  hydrogen  fuel  cell 
vehicle  test  programs  to  studies  of 
renewable  energy  and  energy 
conser\'ation  incentives.  Congress  also 
broadened  the  scope  of  EPA's  mission: 
"the  [EPA]  Administrator  shall  conduct 
a  basic  engineering  research  and 
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technology  program  to  develop, 
evaluate,  and  demonstrate 
r.onregulatory  strategies  and 
tfcchnologies  for  air  pollution 
prevention.  Such  strategit  s  er.cl 
it'chnologies  shall  be  developed  '.vu'r. 
priority  on  those  pollutants  which  poso 
a  significant  risk  to  human  health  and 
the  environriicnt,  and  with 
cpportunilies  for  participation  by 
industry,  public  interest  groups. 
Scientists,  and  other  interesttG  persons 
in  the  development  cf  such  strategies 
ai:d  technologies."  Section  ip3(g) 

(b)  Recent  National  initiatives.  The 
Federal  commitment  to  a  leadership  w\e 
in  development  of  clean  technologies 
and  control  approaches  is  rellected  in 
several  new  comprehensive  initiatives. 

[1]  Climate  Change  Action  Plan  The 
Climate  Change  Action  Plan  was 
announced  by  President  Ciintcn  and 
Vice  President  Gore  on  October  19, 
1993.  The  plan  consists  of  50  new  or 
expanded  programs  and  innovative 
public-private  partnerships.  The 
unifying  goal  of  the  plan  is  reduction  in 
greenhouse  gases,  which  include  one  of 
the  two  principal  ozone  precursors: 
oxides  of  nitrogen.  In  addition,  the 
majority  of  the  plan's  initiatives — 
whether  in  tlie  area  of  energy  demand 
actions,  transportation  actions,  or 
energy  supply  actions — will  directly 
advance  progress  toward  ozone 
attainment  in  the  South  Coast,  eithei 
through  projects  to  reduce  energy 
consumption  or  programs  to  spur 
increased  reliance  on  clean  energy 
sources. 

Many  provisions  of  tiie  Action  Plan 
are  intended  to  produce  almost 
immediate  progress,  and  some  of  these 
actions,  like  the  parking  cash-out 
program,  are  already  incorporated  as 
core  measures  in  this  FIP.  Succe-isful 
implementation  of  this  group  of 
initiatives  will  reduce  the  grow:h  in 
emissions  in  the  South  Coast  associated 
witii  tlie  area's  projected  population 
increases,  economic  development,  rising 
energy  use,  and  e.xpanded 
transportation  requirements. 

Other  provisions  of  the  Climate 
Change  plan  involve  a  continuing  effort 
to  advance  long  term  strategies  and 
stimulate  programs  and  technologies 
that  will  yield  their  greatest  reductions 
in  the  first  decade  of  the  next  century. 
As  a  means  of  ensuring  overall 
coordination,  the  President  has 
instructed  the  White  House  N\;.tional 
Economic  Council,  the  Office  on 
Environmental  Policy,  and  the  Office  of 
Science  and  Technology  Policy  to  co- 
chair  interagency  working  groups  to 
examine  all  budget,  technology, 
research  and  development,  regulatory 
and  economic  policies  that  could 


impact  greenhouse  gas  emission  levels 
beyond  the  year  2000,  From  this  eff-jrt 
wiil  come  cooperative  federal  pilot 
projctts  and  technical  assistance 
jjrograms  designed  to  estahli'^h  an 
empirical  basis  for  the  lecimological 
advances  that  will  provide  the 
foundation  for  sustainable  deselopnnv.t 
in  future  decades. 

An  example  of  thii  coordinated  long- 
term  commitment  is  the  pesticide  use 
reduction  pr-jject  of  EPA.  the 
Department  of  Agriculture,  and  the 
Food  and  Drug  Admiaistration.  The 
specific  strategies  under  this  initiative 
include  establishing  incentives  for  the 
development,  registration,  and  use  of 
biological  pesticides  and  the  promotion 
of  the  high-technology  bio-engineering 
industry;  initiation  of  demonstration 
projects  for  reductions  in  overall 
pesticide  use;  and  support  for  integrated 
pest  management  programs.  The  success 
of  this  program  should  eventually, 
through  regulatory  and  nonxegulatory 
incentives,  accomplish  further  VOC 
reductions  beyond  the  air  pollution 
achievements  of  the  pesticide  control 
measure  proposed  in  this  FIP  (see 
section  III.C.4.d.).  Besides  impressive 
reductions  in  greenhouse  gas  emissions, 
this  program  is  anticipated  to  result  in 
energy  savings  worth  $1.9  billion 
through  2000,  and  savings  of  $9  billion 
of  the  period  of  2001-2010. 

(2)  Technology  Innovation  Strategy. 
EPA's  newly  announced  Technology 
Innovation  Strategy  was  released  in 
draft  form  on  November  23,  1993.  This 
inter-agency  initiative  is  under  the 
direction  of  the  Innovative  Technology 
Council.  It  has  as  its  goal  to  foster  the 
development,  commercialization,  and 
widespread  use  of  innovative 
technologies  that  can  efficiently  close 
the  gap  tween  our  Nation's  ambitious 
environmental  goals  and  its  ability  to 
meet  them,  and  provide  the  base  for 
sustainable  development  as  economic 
activity,  population,  and  threats  to  the 
environment  grow  worldwide. 

The  Strategy  includes  four  focus 
areas.  The  first  plan  area.  Environmental 
and  Restoration  Technologies,  begins 
with  an  allocation  of  SlO.8  million  for 
projects  in  FY -94.  The  program's  goal  is 
to  support  the  development,  testing,  and 
commercialization  of  tpchnological 
breaktlirojghs  needed  for  cntical 
environmental  progress.  Projects 
currently  funded  include: 

Cleaner  Processes  in  Plating  and 
Metal  Finishing — developmental 
research  for  cleaner  technologies  in 
electroplating  and  metal  finishing 
operations; 

Pollution  Prevention-Based  Materials 
Cleaning/Decontamination — 
development  and  demonstration  of 


pollution-pre«  ention  based  surface 
cleaning  technslogies  for  use  in 
advanced  manufacturing  cpera'J-jr.';  and 
seivico  industries; 

Supprchticcil  Ct?.i — production  cf  a 
solvent-free  alternative  lechnolo:,;  fo: 
metal  degrea.>ing  operations; 

Enhancing  Market  Penetration  of 
WaterBornt  and  Other  LowSoivent 
Consumer/Coinmercia!  Adhesives — 
identification  of  the  key  technical  a:':d 
institutional  barriers  to  the  use  of  new 
adhesive  technologies  by  EPA's  A:r  and 
Energy  Engineering  Research 
Laboratory,  pinpointing  research  and 
development  needs,  directing  key 
product  and  applications  research  and 
development,  and  di^mcnstrating 
successfully  developed  processes  and 
products;  and 

.VOx  Control  by  Hybrid 
Technologies — development  of  cost- 
effective  hybrid  NOx  control 
technologies  for  combustion  sources, 
including  advanced  fuel  reburning 
(.\FR)/selective  non-catalj'tic  reduction 
(SCNR). 

The  second  plan  area.  Clean 
Technology  for  Small  Business,  is 
initially  funded  at  a  $12  million  level. 
It  includes  many  projects  directed 
toward  development, 
commercialization,  and  diffusion  of  new- 
cleaner  technologies.  Among  the 
projects  is  the  Merit  program  in 
Southern  California,  facilitating  the  use 
of  pollution  prevention  technologies  in 
the  South  Coast. 

Clean  Technology  Use  projects 
involve  cooperative  testing  and 
development  programs  for  less  polluting 
technologies  applicable  to  many  other 
types  of  small  businesses: 

Dry  cleaning — EPA's  Office  of 
Pollution  Prevention  Technology 
projects  to  test  and  develop  emerging 
technologies  for  cleaner  solvents  and 
alternative  cleaning  methods; 

Printing — cooperative  projects  with 
industry  to  reduce  emissions  from  the 
Rexography.  lithography,  and  screen 
printing  sectors  of  the  printing  industry; 

Printed  wiring  boards — projects  with 
the  Department  of  Energy  (DOE)  and 
industry  to  develop  and  disseniir.rite 
information  on  environmentally 
improved  manufacturing  options; 

Metal  degreasing — projects  with  DOE 
and  industry  to  expand  use  of  cleaner,    ''■ 
safer  degreasing  operations; 

Solvents — updates  to  EPA's  Office  of 
Research  aiid  Development  Solvents 
Altamative  Guide  l(SAGE)  software 
system  to  identifying  viable  alternative 
solvent  substitution  options  for 
industrial  users;  projects  to  demonstrate 
innovative  manufacturing  projects  for 
reducing  VOC  emissions;  and 
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Coatings — two  projects,  in 
fdnjumtion  with  Southern  California 
Fdison's  Customer  Technology 
AppliratJon  Center,  to  accelerate 
t  evelcpment  and  market  penetration  of 
V  (jrv  low  or  zero  VOC  wood  fumitii.rp 
ctiatings;  project  to  promote  technolcgy 
t  insfer  of  Department  of  Defense 
f  iwder  coating  technolog>';  Applied 
I  ikiovative  Coatings  Resean;h  Center 
f  -lojocts  to  complete  field  trials  of 
r;  formulated  low-  or  zero- VOC  coatings 

The  third  plan  element — C«ips, 
Fi  rricrs,  and  Incentives — will 
{  mcentrate  on  identifying  gaps  in 
e:](vironmental  technologj'  devolopmunt 
in  order  to  stimulate  technology 
Innovation  and  create  a  national  chmata 
s  ijpportive  of  such  innovation.  Typical 
projects  will  work  on  institutional, 
it  gislative,  and  tax  changes  that  can 
s  imulate  support  for  development  and 
us  3  of  improved  environmental 
t«  <  :hnologies.  The  U.S.  Department  of 
C  r  mmerce  is  a  key  participant  in  several 
o   these  efforts,  along  with  industry  and 
o  J  ler  regulatory  agencies. 

The  fourth  plan  component — 
Ii  ]  proving  Competitiveness  of  U.S. 
E 1  vironmental  Technologies  may  also 
a  t  itribute  to  the  development  and 
ct^pmercialization  of  technologies 
relevant  to  further  progress  in  the  South 
Coast,  but  the  primary  focus  of  this 
activity  is  to  promote  us©  of  U.S. 
technologies  and  expertise  to  solve 
international  environmental  problems. 
Initial  funding  for  this  plan  area  is  $12 
mjillion. 

IP)  Qean  Car  hiitiative.  On  September 
2^.  1993,  President  Clinton  and  Vice 
Prosident  Gore  announced  the  "Clean 
Car  Initiative,"  an  historic  cooperative 
effort  between  the  U.S.  automakers,  the 
Department  of  Energy,  the  Department 
of  Defense,  and  EPA.  The  primary  goal 
ofithis  initiative  is  to  develop  an  ultra 
fuel  efficient,  safe,  and  clean  vehicle  by 
thft  year  2000. 

To  implement  this  goal,  industry  and 
g»>vemment  engineering  teams  will 
undertake  research  projects  in  three 
categories: 

{Technologies  that  can  lead  to  nenr- 
term  improvements  in  automobile 
effjviency.  safety,  and  emissions — 
research  Ln  this  area  will  include  efforts 
to  develop  lightweight,  recyclable 
materials  and  catalysts  for  reducing 
exhaust  pollution. 

Hesearch  that  could  lead  to 
production  prototypes  of  vehicles 
capable  of  up  to  three  times  greater  fuel 
efficiency— proiects  will  include  fuel 
cells  and  advanced  energy  storage 
systems  such  as  ultracapacitors,  to 
produce  more  fuel-efficient  cars  that  are 
affordable,  meet  or  exceed  current  safety 


standards,  and  retain  the  performance 
and  comfort  available  today. 

Advaitced  manufacturing  techniques 
to  make  it  easier  to  get  new  product 
ideas  into  the  marketplace  quickly— this 
effort  will  involve  computer-based 
design  and  testing  systems  and 
automation  and  control  systems. 

In  support  of  the  Clcan'Car  Initiative, 
both  the  U.S.  automakers  and  the  major 
utihty  companies  thr;;ughout  the 
counL-y  are  striving  to  develop 
inexpensive  high  energy  battery 
tochnology— a  technology  that  will  be 
applicable  to  virtually  ail  types  of 
mobile  sources.  Various  projects  are 
underway  to  develop  and  perfect 
engines  that  operate  on  alternative 
cleaner  burning  fuels  or  utiUze  fuel 
cells.  The  application  of  regenerative 
breaking  technology  to  motor  vehicles  Is 
being  studied  for  light  duty  vehicles  and 
is  even  being  implemented  in  a  limited 
number  of  heavy  duty  vehicles.  Hybrid 
electric  vehicles  utilizing  both  electric 
and  clean  burning  combustion 
technology  are  being  developed  and 
tested  to  demonstrate  their  potential  in- 
use  capabihties. 

EPA  is  also  engaged  in  several  other 
motor  vehicle-related  technological 
advancement  initiatives.  For  example. 
EPA  is  undertaking  a  regulatory  process 
to  introduce  improved  vapor  recovery 
technologies  to  automobiles  for  use 
during  the  refuehng  process.  Finally, 
expected  improvements  in  remote 
sensing  technology  may  enable 
inspection  programs  to  more  clearly 
identify  in-use  high-emitters. 

(c)  SCAi^fD  Technology 
Advancement  Office.  In  addition  to 
these  federally  managed  programs  and 
projects.  EPA  has  provided  assistance  to 
the  SCAQMD's  critically  important 
Technology  Advancement  Office  (TAO). 
Since  its  inception  in  1987,  the  TAO  has 
supported  research,  development, 
demonstration,  and  commercialization 
of  advanced  emissions  control 
technologies  and  clean  fuels. 32  EPA 
intends  to  contribute  continued  support 
for  the  TAO  and  anticipates  that  many 
of  the  new  stationar\'  and  mobile  source 
control  technologies  needed  for 
eventual  attainment  will  derive  from  the 
TAO's  research  efforts.  EPA  expects  to 
incorporate  the  results  of  the 
SCAQMD's  projects  in  the  design  of 
new  technology  measures  issued  in  the 
future  under  the  section  182(r)(5) 
provision. 


"  information  on  cjrrenl  and  planned  TAO 
projects  may  be  obtained  fronn  the  SCAQMD.  Some 
of  {ha  TAO  proiects  are  also  jointly  sponsored  by 
the  Clean  Fuels  Working  Croup,  of  which  CARD 
and  the  California  Energy  Commission  are  al.so 
members. 


(4)  Demonstration  That  Progress 
PvCquirements  for  1990-2000  Are  Met 
Without  the  Need  for  Section  182fe)(5) 
Measure  Reductions 

As  discussed  above,  section  ia2(r)(5) 
provides  that  an  attainment 
demonstration  can  rely  on  new 
technology  commilinents  if  the 
measures  are  shown  not  to  be  needed  to 
achieve  the  incremental  emission 
reductions  required  during  the  first  10 
years  after  the  date  of  enactment  of  the 
Clean  Air  Act  Amendments  of  1090 
Section  182(e)(5)  contains  no 
requirement  that  this  demonstration  \m 
based  exclusively  on  adopted  and 
submitted  measures.  Section  182(e)(5) 
explicitly  states  that  the  showing  nwA 
be  only  "to  the  satisfaction  of  the 
Administrator."  EPA  must  be  able  to 
conclude,  however,  that  the  State  has 
the  ability  to  meet  the  progress 
requirements  without  relying  on  the 
new  technology  measures. 

Elsewhere  in  this  NPRM  (see  section 
II.C.2.).  EPA  describes  the  recently 
submitted  South  Coast  Rate-of-Progress 
Plan,  which  demonstrates  achievement 
of  the  progress  requirements  for  the  first 
6  years  primarily  through  fully  adopted 
State  and  local  measures.  To  the  extent 
that  the  demonstration  rests  on 
measures  not  yet  fully  adopted.  EPA 
cannot  now  projjose  to  accept  the  plan 
for  purposes  of  satisfying  the  15  pendent, 
reduction  requirement  of  section 
182(b)(1),  in  conformance  with  the 
referenced  EPA  policy  memorandum. 
"Guidance  on  Issues  Related  to  15 
Percent  Rato-of- Progress  Plans"  (August 
23.  1993). 

hi  this  NPRM.  however.  EPA  proposes 
to  conditionally  approve  these  measures 
as  strengthening  the  SIP  and  for  the 
purpose  of  finding  under  section 
182(e)(5)  that  later-enacted  measures  are 
not  needed  to  meet  this  progress 
requirement.  Although  section  182(e)t5) 
does  not  require  conditional  approval 
for  the  purpose  of  such  a  finding.  EPA 
has  decided  to  conditionally  approve, 
under  the  authority  of  section  110(k)(4) 
of  the  Act.  the  SCAQMD's  enforceable 
commitments  to  adopt  in  fully 
enforceable  form  by  1996  specific 
measures  to  dehver  the  small,  remaining 
shortfall  in  necessary  reductions.  This 
conditional  approval,  combined  with 
the  South  Coast  plan,  assures  to  the 
satisfaction  of  the  Administrator  that  the 
State  will  uhimately  be  able  to  meet  the 
15  percent  progress  requirements  for  the 
period  1990-1996  by  means  of  recently 
adopted  creditable  control  measures, 
along  with  a  small  number  of  new 
measures  scheduled  for  full  adoption 
and  implementation  in  1994,  1995,  and 
1996. 
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As  discussed  in  section  III.B.5.d.(l) 
above,  the  Act  also  establishes  two  other 
progress  requirements  applicable  within 
the  first  10  years  following  enactment  of 
the  1990  Amendments.  A  further  9 
percent  of  creditable  reductions  must  be 
achieved  by  1999,  fallowed  by  an 
additional  3  percent  for  the  year  2000. 
as  part  of  the  9  percent  due  by  2002.33 

While  the  Act  specifies  that  progress 
for  the  period  1990-1996  is  in  terms  of 
VOC  reductions,  section  182(c)(2)(C) 
allows  the  substitution  of  NOx 
reductions  for  VOC  in  meeting  the  post- 
1996  progress  requirements.  EPA  has 
recently  issued  the  Agency's  policy  and 
procedures  for  substituting  NOx 
reductions.  NOx  Substitution  Guidance 
(OAQPS,  December  1993.)  For  purposes 
of  the  progress  plans,  this  guidance 
authorizes  any  combination  of  VOC  and 
NOx  emission  reductions  which  total  3 
percent  per  year,  so  long  as  the 
proposed  level  of  NOx  substitution  is 
consistent  with  the  emission  reductions 
in  the  modeled  ozone  attainment 
demonstration.  In  the  case  of  the  South 
Coast.  UAM  analyses  support  a  one-for- 
one  substitution  of  NOx  for  VOC, 
inasmuch  as  peak  ozone  concentrations 
in  the  South  Coast  Air  Basin  are 
sensitive  to  both  VOC  and  NOx  controls 
(see  discussion  below  in  section  III.H.). 

EPA  has  concluded  that  the  Act 
allows  NOx  emissions  reductions 
occurring  since  1990  to  be  applied  to 
the  post- 1996  emissions  reductions 
requirements. 34  57  FR  13517,  April  16. 
1992.  SCAQMD's  aggressive  rule 
adoption  schedule  for  NOx  has  resulted 
in  recent  adoption  of  rules  that 
contribute  creditable  NOx  reductions 
during  the  period  1990-2000. 
Particularly  important  new  or  revised 
rules  include:  Rule  1109 — Refinery 
Heaters  &  Boilers;  Rule  1110.2— Internal 
Combustion  Engines;  Rule  1134 — Gas 
Turbines;  Rule  1135 — Electric  Power 
Generators  and  Boilers;  Rule  1146 — 
Crude  Oil  Pipeline  Heaters  and  Oil 
Field  Steam  Generators,  and  Industrial 
Boilers.  Heaters.  &  Generators;  Rule 
1146.1 — Small  Boilers  and  Heaters;  and 
the  NOx/SOx  RECLAIM  program. 
Creditable  reductions  in  VOC  and  NOx 
for  1997-2000  also  derive  from  GARB 
measures,  including  reductions  from  the 
Cahfomia  Low  Emission  Vehicles/Clean 
Fuels  Program  and  California's 
regulation  of  certain  nonroad  engine 


3>For  EPA's  applicable  policy  on  the  post-1996 
progress  requiremenls.  the  reader  should  consult 
Guidance  on  the  Post.1996  Rate-of-Progre&s  Plan 
and  the  Attainment  Demonstration  (OAQPS, 
December  1993). 

'«  Emission  reductions  from  the  measures  listed 
in  section  l82(b)(lHDl  are  not  creditable  toward 
meeting  the  progress  requirements,  whether  the 
emissio.as  are  VOC  or  NOx. 


categories.  Finally,  the  FIP  contributes 
significant  creditable  NOx  and  VOC 
reductions  in  the  period  1997-1999  and 
in  2000,  primarily  through  the  enhanced 
I/M  program  and  initial  benefits  from 
the  other  mobile  source  controls. 

A  technical  support  document 
entitled  "Calculation  of  Creditable  SIP/ 
FIP  Rate-of-Progress  Reductions  for  the 
Period  1997-1999  and  for  the  Year 
2000"  identifies  individual  FIP  and  SIP 
measures  and  associated  creditable 
reductions  for  both  progress  periods. 
EPA's  analysis  determined  that 
cumulative  creditable  VOC  and  NOx 
emissions  reductions  for  1997-1999 
exceed  the  Act's  9  percent  rate-of- 
progress  requirement  for  1997-1999  and 
3  percent  requirement  for  2000.  without 
the  need  for  any  emission  reductions 
from  the  FIP's  new  technology 
measures. 

e.  Attainment  demonstration — As 
discussed  in  section  III.H.,  EPA  believes 
that  the  set  of  measures  proposed  in  this 
NPRM  will  bring  the  South  Coast  into 
attainment  with  the  ozone  standard  by 
2010.  This  projection  is  based  on 
photochemical  grid  modeling  performed 
by  the  South  Coast  Air  Quality 
Management  District.  Six  episodes 
representative  of  conditions  conducive 
to  high  concentrations  of  ozone  were 
selected  for  the  modeling  exercise.  Four 
of  the  episodes  chosen  were  from  the 
period  for  which  an  intensive  air  quality 
and  meteorological  data  base  from  the 
Southern  California  Air  Quality  Study 
was  available. 

The  emissions  for  the  basin  were 
projected  for  the  year  2010,  as  discussed 
in  section  III.H. 2. b,  and  the  emission 
reductions  resulting  from  the 
implementation  of  the  set  of  proposed 
measures  were  quantified  (section  III 
H.4.).  The  resulting  emissions  were  used 
as  input  for  each  of  the  six  episodes. 
The  projected  ozone  concentrations  for 
the  modeled  episodes  were  below  the 
NAAQS  for  ozone  for  all  portions  of  the 
domain,  hence  demonstrating 
attainment  of  the  ozone  standard. 

/.  Alternative  attainment  date 
discussion — As  in  the  case  of  the 
Sacramento  and  Ventura  attainment 
analyses,  EPA  considered  for  the  South 
Coast  ozone  FIP  a  number  of 
mechanisms  to  achieve  attainment 
before  2010,  the  Act's  deadline  for  the 
South  Coast.  For  a  discussion  of 
possible  controls,  the  reader  should 
refer  to  sections  III.B.3.d.  on  the 
Sacramento  1999  attainment  option  and 
section  III.B.4.e.  on  an  alternative 
attainment  date  in  Ventura.  Expedited 
attainment  using  these  approaches  is 
even  less  practicable  in  the  South  Coast 
than  in  the  other  two  California  FIP 
areas.  The  enormous  emission 


reductions  required  for  ozone 
attainment  in  the  South  Coast  mean  that 
the  restrictions  would  have  to  be  so 
severe  as  to  interfere  profoundly  with 
the  economic  and  social  organization  of 
the  area,  commerce  generally,  the 
provision  of  public  services,  and  the 
effective  operation  of  local  governments. 
EPA  believes  this  strategy  would  not  be 
in  the  public's  interest,  despite  the 
benefits  of  any  acceleration  in  the 
attainment  date. 

6.  South  Coast  Carbon  Monoxide 

a.  Reduction  Requirements — EPA's 
attainment  analysis  uses  a  1990  South 
Coast  CO  emissions  level  of  7084  tons 
per  day.  Motor  vehicles  are  responsible 
for  93  percent  of  these  emissions. 
Without  adoption  of  further  controls. 
CO  emissions  are  expected  to  decline  to 
4349  tons  per  day  in  the  year  2000.  This 
reduction  is  due  primarily  to  turnover 
in  the  motor  vehicle  fleet  (including  the 
benefits  of  California's  LEV  program) 
and  to  reductions  from  the  California 
wintertime  oxygenated  gasoline 
requirement  (see  section  II.C.l.). 

o.  Attainment  Demonstration — In 
order  to  maximize  consistency  between 
the  FIP  and  local  SIP  efforts,  EPA  has 
elected  to  employ  the  SCAQMD 
modeling  analyses  for  purposes  of  the 
CO  attainment  demonstration.  As 
discussed  above,  the  SCAQMD's  1992 
CO  SIP  revision  based  the  attainment 
demonstration  on  both  areawide  (Urban 
Airshed  Model,  or  UAM)  and  hotspot 
(CAL3QHC)  modeling  analyses,  and 
used  an  appropriate  design  value  of  23.4 
ppm,  recorded  in  1988  at  the  LjTiwood 
monitoring  station. 

The  modeling  analyses  predict 
attainment  of  the  8-hour  CO  NAAQS  by 
reductions  in  areawide  emissions  of 
tons  per  day,  based  upon  the  control 
strategies  included  in  the  plan  and  the 
transportation  modeling  assumptions 
for  the  year  2000.  As  noted  in  section 
II.C.l,  however,  the  SIP's  attainment 
demonstration  relies  upon  large  CO 
emissions  reductions  (587.4  tons  per 
day)  assigned  to  an  enhanced  I/M 
program,  which  has  not  yet  been 
adopted  by  the  State.  EPA  proposes  to 
disapprove  the  attairmient 
demonstration  portion  of  the  SIP  and  fill 
the  gap  in  necessary  emissions 
reductions  through  the  promulgation  of 
the  federal  enhanced  I/M  program 
described  in  section  III.D.2.C.35  In  the 
future,  the  SIP  attainment 
demonstration  could  be  approved  if  the 
State  submits  approvable  enhanced  I/M 


3' The  FIP  contributes  additional  CO  emission 
reductions  from  other  federal  mobile  source 
measures,  as  shown  in  sections  IIl.D..  lU.E.,  and 
in.H..  l)elow.  These  reductions  are  not  so  great, 
however,  as  to  advance  the  attainment  date. 
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legislative  authorization  and 
regulations. 

c.  Alternative  Attainment  Date 
Discussion — As  in  the  case  of  the 
California  ozone  FIPs,  advancement  of 
the  CO  attainment  date  could  be 
achieved  through  activity  restrictions 
more  severe  than  those  proposed  in  this 
PIP.  For  example,  EPA  could  prohibit 
registration  of  cars  emitting  more  than 
3.4  grams  of  CO  per  mile,  the  national 
federal  motor  vehicle  standard  for  1994 
and  later  model  years.  Ahematively,  the 
PIP  could  mandate  no-drive  days  or 
restrict  sale  of  gasoline  during  winter 
months.  EPA  believes  that  these 
approaches  are  simply  not  practicable 
because  of  their  widespread  adverse 
consequences  and  enforceability  issues. 
Therefore,  EPA  proposes  not  to  include 
such  additional  measures  in  the  CO  PIP. 

C.  Stationary  and  Area  Source  Rules 

1.  Introduction 

a.  Source  Category  Description  and 
Significance — Stationary  sources  of  air 
pollution  are  traditionally  divided  into 
"point"  and  "area"  categories.  Point 
sources  include  refineries,  electric 
utilities,  manufacturing  plants,  and 
other  large  industrial  faciHtios,  and  have 
rt^eived  considerable  regulatory 
attention  under  the  Act.  Most,  for 
example,  are  visited  annually  by  District 
inspectors  and  are  restricted  to  activities 
described  in  District  air  permits.  As  a 
result,  belching  smokestacks  have 
largely  disappeared  as  industrial 
facilities  have  installed  scrubbers, 
incinerators,  carbon  adsorbers,  and 
other  expensive  equipment  to  reduce  air 
pollution.  Nevertheless.  EPA  believes 
those  sources  can  reduce  NOx  and  VOC 
emissions  even  further. 

Area  sources  consist  of  widely 
dispersed  commercial  and  residential 
equipment  and  activities.  While  some 
are  not  currently  subject  to  air  pollution 
regulations  (e.g.,  pesticide  appUcation 

id  some  consumer  products),  most 
hai^e  beon  controlled  in  California  for 
mkhy  years  (e.g.,  gasoline  pumps,  dry 
defers,  architectural  coatings, 
dmreasers,  etc.).  Despite  regulation, 
fh&e  small  sources  are  so  numerous 
thai  they  now  emit  more  in  the  PIP  areas 
than  do  point  sources.  Among  the 
laMest  contributors  are  livestock  waste 
in  '.  iacramento,  pesticides  in  Sacramento 
ann  Ventura,  and  coatings,  solvents, 
consumer  products,  and  petroleum 
extraction  in  all  three  areas.  As 
ui$cussed  in  sections  II.A,  III.G.2  and 
elsewhere  in  this  NPRM,  overall 
stationary  source  contributions  to  the 
total  anthropogenic  emission 
inventories  range  from  roughly  5 
percent  NOx  and  45  percent  VOC  in 


Sacramento  to  35  percent  NOx  and  65 
percent  VOC  in  Ventura.  Even  with  the 
relatively  favorable  emission  reduction 
targets  and  stationary  source 
contributions  to  NOx  in  Sacramento, 
EPA  has  aggressively  sought  stationary 
source  emission  reductions  to  help 
achieve  attainment.  For  VOC  in 
Sacramento  and  both  pollutants  in 
Ventura  and  South  Coast,  dramatic 
emission  reductions  from  stationary 
sources  are  essential  for  attainment. 

b.  Selection  of  Control  Strategies — 
EPA  faces  several  large  obstacles  to 
obtaining  the  needed  emission 
reductions  firom  stationary  sources. 
First,  primary  control  of  these  sources 
has  historically  fallen  to  State  and  local 
agencies.  Particularly  in  California, 
these  agencies  have  developed  an 
excellent  understanding  of  the  control 
technologies  available  to  the  specific 
sources  in  their  jurisdiction,  and  have 
cooperated  together  to  determine  the 
best  available  retrofit  control  technology 
(BARCT)  standards  for  major  point 
sources,  as  required  under  the  California 
Clean  Air  Act. 

Second,  there  are  literally  hundreds  of 
different  stationary  activities  that  emit 
NOx  and  VOCs  in  the  FIP  areas.  Even 
if  EPA  had  the  expertise,  it  would  not 
have  the  time  nor  resources  to  scrutinize 
each  source  and  determine  the  costs  and 
technical  details  of  control  strategies  to 
achieve  the  tremendous  emission 
reductions  needed  for  the  South  Coast, 
or  even  the  lesser  reductions  needed  for 
Sacramento  and  Ventura. 

Within  these  and  other  constraints, 
EPA  has  attempted  to  propose  a  set  of 
stationary  source  control  strategies 
which  best  fulfill  the  goals  described  in 
section  IB  of  this  NPRM  A  brief 
summary  and  explanation  of  the 
strategies  is  presented  below. 

(1)  Source-Specific  RACT  Rules.  As  a 
first  step,  EPA  developed  source- 
specific  RACT  rules  for  major  point 
sources  in  the  PIP  areas  not  already 
subject  to  a  RACT  rule.  These  are 
described  in  section  III.C.2  of  this 
NPRNl.  In  addition  to  contributing 
emission  reductions  towards  the  overall 
attaiiunent  targets,  these  rules  are  an 
appropriate  first  stage  of  the  stationary 
source  rule  package  because  (1)  RACT  is 
already  required  for  these  sources  under 
sections  181  and  182  of  the  Act,  and  (2) 
promulgation  of  RACT  for  these  sources 
establishes  greater  equity  with  regard  to 
other  major  sources. 

(2)  Traditional  Stationary  Source 
Category  Rules.  As  discussed  in  section 
IIl.C.l  of  this  NPRM,  EPA  cannot 
evaluate  evjery  source  category  in  the 
PIP  areas  for  availability  and  cost  of 
emission  reductions  needed  to  meet  the 
tremendous  FIP  reduction  targets. 


Nevertheless,  this  type  of  source-by- 
source  evaluation  and  rulemaking  is 
exactly  how  State  and  local  agencies 
have  traditionally  regulated  VOC  and 
NOx.  Therefore,  in  order  to  create  a 
State/federal  partnership,  minimize 
federal  intrusion  into  State  affairs,  and 
achieve  the  other  goals  described  in 
section  I,  EPA  believes  it  is  important  to 
propose  traditional  stationary  source 
rules  by  source  category  wherever 
possible. 

Sections  III.C.3  and  III.C.4  of  this 
NPRM  describe  the  regulations  that  EPA 
is  proposing  under  this  effort.  Categories 
were  generally  selected  because:  (1)  A 
State  or  local  agency  had  already 
published  a  regulation  that  could  be 
adapted  for  implementation  in  the  FIP, 
or  (2)  a  currently  unregulated  category 
contributed  substantial  emissions. 
While  many  of  these  rules  will  not 
achieve  all  the  needed  reductions,  all 
provide  reductions  in  the  near-term  and 
contribute  progress  towards  attainment. 
In  addition,  many  of  these  regulations 
were  recommended  by  State  or  local 
agencies.  EPA  believes  these  agencies 
should  and  will  follow  the  PIP  proposal 
by  promulgating  equivalent  rules, 
further  supporting  the  PIP  goals. 

(3)  Cap  Regulations.  Section  III.C.4  of 
this  NPRM  describes  a  set  of  emission 
cap  regulations  designed  to  achieve 
additional  stationary  source  reductions. 
These  rules  impose  substantial 
requirements  on  a  wide  range  of 
sources,  but  they  leave  the  sources  a 
great  deal  of  flexibility  in  how  the 
reduction  requirements  are  to  be  met. 

The  requirements  in  the  cap  rules  are 
designed  to  achieve  the  stationary 
sources'  share  of  the  emission 
reductions  needed  for  attainment  in 
Sacramento  and  Ventura.  While  these 
reductions  are  substantial  and 
challenging  to  the  regulated  community 
EPA  believes  that  the  reductions  are 
achievable  on  the  schedule  reflected  in 
the  cap  rules.  EPA  believes  that  this 
level  of  reduction  is  achievable  by 
sources  in  the  South  Coast,  in  the  same 
time  frame.  EPA  does  not  know, 
however,  whether  current  technologies 
and  control  techniques  are  adequate  to 
achieve  the  additional  reductions 
necessary  in  the  South  Coast.  As  a 
resuh,  EPA  is  proposing  that  the  South 
Coast  reduction  requirements  under  the 
cap  rules  be  similar  to  those  proposed 
for  Ventura. 

(4)  New  Technology  Measures  under 
section  182(e)(5).  The  additional 
stationary  source  reductions  needed  for 
attainment  in  the  South  Coast  are 
discussed  in  Section  IH.G.  Section 
182(e)(5)  of  the  Clean  Air  Act  allows 
States  and  EPA.  acting  in  place  of  the 
State,  to  postpone  promulgation  of 
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regulations  in  the  South  Coast  (the  only 
"F.xtrenie"  ozone  nonattainment  area)  in 
order  to  provide  for  technology 
advancements.  EPA  is  proposing  to 
include  in  this  category  all  stationary, 
area,  and  mobile  source  emission 
reductions  needed  in  the  South  Coast 
beyond  those  proposed  for  Ventura.  As 
discussed  above.  EPA  lacks  evidence  at 
this  time  that  either  accelerating  the 
reduction  schedule  or  increasing  the 
reduction  requirements  of  the  proposed 
cap  rules  would  be  achievable,  in  light 
of  feasible  existing  control  options. 

EPA  solicits  information  from 
industry  and  the  public  on 
demonstrated  and  commercially 
available  technologies  that  could 
reliably  achieve  a  greater  level  of 
reduction  than  required  in  the  cap  rules. 
As  soon  as  new  or  improved 
technologies  and  control  techniques  are 
foreseeable.  EPA  will  consider 
amendments  to  the  FIP  to  mandate 
further  reduction  requirements,  even  in 
advance  of  the  schedule  for  rule 
development  set  forth  in  the  proposed 
section  182(e)(5)  commitments.  EPA 
also  urges  the  State  and  SCAQMD  to 
pursue  aggressively  the  development 
and  application  of  low-emission 
technologies,  clean  fuels,  and  pollution 
preventioa  approaches  capable  of 
advancing  and  sustaining  the  pace  of  air 
quality  progress  in  the  South  Coast. 

c.  Future  Evolution  of  Rules — EPA 
intends  to  reevaluate  these  stationary 
source  requirements  as  air  pollution 
control  technology  continues  to 
improve.  All  four  of  the  general 
strategies  discussed  in  paragraph 
Ill.C.l.b  are  subject  to  ongoing  efforts  to 
develop  cost-effective  emission 
reductions.  This  includes  industry- 
sponsored  environmental  audits, 
CARB's  RACT/BARCT  development. 
EPA's  continuing  research  and 
development  initiatives  and  CTG  and 
MACT  efforts,  and  SCAQMD's 
RECL.MM  and  Tier  1,  2,  and  3  programs, 
including  projects  of  the  SCAQMD's 
Technology  Advancement  Office. 

Where  appropriate,  the  final 
promulgated  FIP  rules  will  reflect 
modifications  to  the  proposed 
regulations  based  on  information 
received  from  these  and  other  efforts 
during  the  public  comment  period. 
However.  EPA  fully  intends  to  continue 
modifj'ing  the  FIP  rules  through 
subsequent  separate  actions,  even  after 
final  promulgation.  As  discussed 
elsewhere  in  this  NPRM,  EPA  hopes 
that  the  final  modification  to  most  FIP 
rules  will  be  delegation  to  a  State  or 
local  agency  or  recision  of  the  FIP  rules 
in  deference  to  an  approvable  State  or 
local  program. 


2.  Regulations  for  Specific  Sources  in 
Sacramento 

(a)  Introduction  and  rationale  for 
selection  of  sources.  In  developing  the 
attainment  demonstration,  EPA 
evaluated  the  possibility  of  achieving 
emissions  reductions  from  stationary 
point  sources  in  the  Sacramento  area. 
EPA  has  identified  several  major 
stationary  sources  of  VOC  in  the 
Sacramento  area  which  are  not  subject 
to  reasonably  available  control 
technologv  (RACT)  requirements.  Under 
section  182(a)(2)(A)  and  182(b)(2)  of  the 
Clean  Air  Act.  local  air  pollution  control 
agencies  are  responsible  for  the 
submittal  of  RACT  rules  for  all  major 
sources  to  EPA.  Formica  Corporation 
(Placer  County),  Sierra  Pine  Limited 
(Placer  County),  Michigan  California 
Lumber  Company  (El  Dorado  County), 
and  Reynolds  Metal's  tab  lubricant 
operation  (Placer  County)  arc  four  major 
VOC  sources  which  are  not  currently 
subject  to  RACT  requirements.  In  order 
to  achie%e  VOC  emissions  reductions  for 
the  FIP  and  to  provide  rule  models  that 
will  help  the  local  air  agencies  meet 
their  Clean  Air  Act  requirem.ents.  EPA 

is  proposing  the  following  source 
specific  R.\CT  rules  for  the  Sacramento 
area. '6 

(b)  Formica  Corporation  (Placer 
County)  Proposed  40  CFR  52.2961  (p) 
sets  VOC  emission  limits  for  resins  used 
at  Formica  Corporation's  Sierra  Plant 
("Formica")  which  manufactures  plastic 
laminate  products.  Emissions  are 
generated  from  the  lamination  process 
which  involves  the  application  of 
melamine  and  phenolic  resins  to  several 
types  of  paper,  followed  by  oven  curing. 
VOC  emissions  reductions  have  been 
achieved  by  Formica  due  to  past 
changes  in  resin  formulations.  Proposed 
40  CFR  52.2961(p)  represents  Formica's 
current  resin  formulations  and  EPA's 
proposal  of  a  RACT  rule  for  Formica. 

Fonnica  has  made  several  changes  in 
resin  formulation  which  have  reduced 
their  VOC  emissions.  In  1987,  Formica 
switched  from  a  phenolic  resin  with  a 
VOC  content  of  2.88  lb/gal  to  one  at  1.85 
lb/gal.  In  1991,  Formica  reduced  their 
phenolic  resin  VOC  content  again  from 
1.85  lb/gal  to  1.13  lb/gal.  Also  in  1991, 
the  melamine  resin  was  switched  so  that 
the  VOC  content  was  reduced  from  0.2 
lb/gal  to  0.002  lb/gal.  EPA  is  proposing 
that  1.13  lbs  of  VOC  per  gallon  of 
phenolic  resin  applied  and  0.002  lbs  of 
VOC  per  gallon  of  melamine  resin 
applied  represent  RACT  for  Formica. 


3"  These  four  sources  will  also  be  required  to 
achieve  additional  VOC  emissions  reductions 
required  by  the  Cap  Rules  discussed  in  section 
ni.C.5.  of  today's  notice,  as  well  as  any  NOx 
requirements  that  may  apply. 


Proposed  RACT  rule  52.289(p)  will  also 
allow  control  equipment  with  an  overall 
efficiency  of  85  percent  as  an  alternative 
to  meeting  the  above  VOC  limits. 

Based  on  the  1990  CARB  point  source 
inventory,  Formica  emitted  211.8  tons 
per  year  (tpy)  of  reactive  organic  gases 
(ROG).  However,  more  recent  and 
accurate  emissions  data  indicate  that 
Formica's  emissions  in  1990  were 
actually  601.6  tpy  of  VOC  and  that  with 
the  change  in  resin  formulations  in 
1991.  Formica's  emissions  were  reduced 
to  461.3  tpy  of  VOC.  Thus,  with  the 
resin  ch.mges  made  by  Fonnica  since 
1990.  approximately  140  tpy  or  0.38 
tons  per  day  (tpd)  of  VOC  emissions 
reductions  have  been  achieved  by 
Formica. 

Since  the  resin  changes  required  by 
the  proposed  R.\CT  rule  have  already 
been  implemented,  there  should  be  no 
additional  costs  for  Formica  to  meet  the 
rule's  requirements.  However,  it  appears 
that  the  past  reformulations  were  cost 
effective. 

EPA  is  aware  that  Fonnica  is 
currently  in  the  process  of  obtaining  an 
Authority  to  Construct  permit  from 
Placer  County  Al'CD  to  install  a  thermal 
oxidizer  in  order  to  bank  emissions 
reductions  credits.  EPA  also 
understands  that  Formica  has  plans  to 
bank  the  emissions  reductions  from  the 
second  phenolic  reformulation 
discussed  above.  In  order  for  Formica  to 
bank  the  emissions  from  the  second 
phenolic  reformulation,  EPA  would 
have  to  propose  a  rule  which  set  the 
phenolic  limit  at  1.85  lbs/gal.,  rather 
than  1.13  lb/gal.  The  emissions 
reductions  achieved  by  the  second 
reformulation  would  then  have  to  be 
achieved  elsewhere  by  the  FIP.  Given 
the  stringency  of  some  of  the  other  FIP 
measures.  EPA  believes  that  proposed 
rule  52.2961  (p)  should  represent  RACT. 

(c)  SierraPine  Limited  (Placer). 
Proposed  40  CFR  52.2961  (q)  controls 
the  emissions  from  SierraPine  Lim.ited, 
a  medium  density  fiberboard  plant  in 
Placer  County.  Estimated  uncontrolled 
emissions  at  the  facility  total 
approximately  306  tons  of  VOC  per 
year,  with  the  primary  emissions  points 
at  three  fiber  drjers  (178  tpy),  two  press 
vents  (117  tpy),  and  wood-waste  fired 
boiler  (11  tpy).  The  three  wood  fiber 
dryers  use  steam  heat  to  dry  the  wood 
fibers  but  in  the  process  drive  off  VOCs 
in  the  wood.  Afler  the  fibers  are  dried 
and  formed  into  the  desired  shape,  a 
resin  is  applied.  A  steam  heated  press 
is  then  used  to  form  the  fiberboard.  As 
the  fiberboard  is  heated,  VOCs  (mostly 
formaldehyde)  are  driven  off.  Currently 
all  VOCs  are  emitted  directly  to  the 
atmosphere. 
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Based  on  a  review  of  currently 
!  i^ailable  controls,  emissions  from  the 
:  ryers  and  vents  could  be  reduced 
i  gnificantly  through  the  addition  of  a 
:  antrol  device  (e.g.,  wet  electrostatic 
jrecipitator/carbon  adsorption  system 
or  regenerative  thermal  oxidation). 
Emissions  at  the  wood-fired  boiler  could 
also  be  reduced  by  maintaining 
optimum  combustion  practices. 

The  proposed  rule  for  this  facility 
would  require  the  reduction  of  dryer 
and  press  vent  emissions  by  90  percent, 
which  would  be  achievable  through 
currently  available  technology  at  an 
estimated  cost  of  $2,200  to  $3,400  per 
ton  of  VOC  reduced.  The  cost  per  ton 
may  be  partially  offset  by  the  additional 
PMlO  reductions  expected  as  the  result 
of  controls. 37  The  rule  is  expected  to 
reduce  VOC  emissions  at  the  facility  by 
aporoximately  280  to  290  tpy. 

fd)  Michigan-California  Lumber 
Company  (El  Dorado)  Proposed  40  CFR 
32.2961(r)  controls  the  VOC  emissions 
from  Michigan-California  Lumber 
("Michigan-California")  which  is  a 
lumber  processing  and  timber 
manufacturing  facihty  located  in  El 
Dorado  County.  Various  coniferous  tree 
species,  including  Sugar  Pine.  Douglas 
Fir,  Ponderosa  Pine,  and  White  Fir,  are 
harvested,  transported  to  the  facility, 
and  processed  for  commercial  sale.  The 
main  source  of  VOC  emissions  from 
Michigan-California  is  a  spreader-stoker 
boiler  which  uses  waste  bark  and  wood 
as  fuel.  Due  to  several  operational 
changes  to  increase  the  efficiency  of  the 
boiler,  VOC  emissions  reductions  have 
also  been  realized.  Proposed  40  CFR. 
52. 2961  (r)  represents  Michigan- 
Cahfomia's  current  operating  conditions 
and  EPA's  proposal  of  a  RACT  rule  for 
Michigan -California. 

EPA's  proposed  RACT  rule  will 
require  Michigan-California  to  meet  an 
emission  hmit  of  150  parts  per  million 
by  volume  (ppmv)  of  VOCs  in  the  stack 
exhaust  stream  from  the  spreader-stoker 
furnace.  Since  1988,  Michigan- 
California  has  made  improvements  in 
the  combustion  process  and  regulated 
moisture  concentration  of  the  wood  fuel 
for  the  spreader-stoker  furnace  which 
resulted  in  an  average  VOC  emission 
rate  of  approximately  218  ppmv  during 
a  1992  source  test.  Further  changes  and 
improvements  made  since  1992  have 
resulted  in  a  VOC  emission  rate  of 
approximately  127  ppmv  during  a  1993 
source  test.  Therefore,  a  maximum  VOC 


"SierraPine  has  applied  for  permits  to  construct 
wet  electrostatic  precipitators  and  wet  scrubbers  to 
reduce  PMIO  emissions  at  the  facility.  While  these 
controls  will  have  some  smalll  VOC  reduction 
beneflt.  EPA  has  determined  that  these  controls 
alone  will  not  address  the  need  for  RACT  level 
retractions  as  required  under  the  Clean  Air  Act. 


limit  of  150  ppmv  is  reasonable  for 
Michigan-California's  spreader-  stoker 
furnace. 

The  1990  CARB  point  source 
inventory  reports  Michigan-California 
emitting  251.7  tpy  of  VOC  which  was 
based  on  1988  emissions  test  estimates. 
With  the  changes  since  1988,  current 
VOC  emissions  should  be 
approximately  48.8  tpy.  Thus, 
Michigan-California  has  achieved 
approximately  200  tpy  or  0.56  fpd  of 
VC3c  reductions  since  1990. 

Since  the  requirements  of  the 
proposed  RACT  rule  are  currently  being 
met,  there  should  be  no  additional  costs 
for  Michigan-California  to  meet  the 
rule's  requirements. 

(e)  Reynolds  Metals  (Placer).  Reynolds 
manufactures  aluminum  "Stay  On  Tab" 
can  ends  in  Rocklin,  California  and  uses 
several  VOC  containing  compounds 
which  include  end  sealing  compound, 
equipment  cleaner  and  tab  lubricants. 
Proposed  40  CFR  52.2961  (s)  controls  the 
VOC  emissions  from  the  tab  lubricating 
process  at  Reynolds  Metals  Company 
("Reynolds")  in  Placer  County.  The  end 
sealing  compound  is  currently  regulated 
by  Placer  County  APCD  and  the 
equipment  cleaner  is  covered  by  the 
Solvent  Cleaning  Operations  rule 
discussed  below.  VOC  emissions 
reductions  from  the  tab  lubrication 
process  have  been  achieved  by  reducing 
the  VOC  content  and  application  rate  of 
the  lubricant.  Proposed  40  CFR 
52.2961(s)  requires  Reynolds'  to  meet 
limits  that  are  based  on  the  lower  VOC 
and  application  rate  of  the  tab  lubricant. 
In  1992,  Reynolds  switched  from  a  tab 
lubricant  with  a  VOC  content  of  6.38  lbs 
of  VOC  per  gallon,  which  was  applied 
at  a  rate  of  50  milliliters  per  minute  (ml/ 
min)  to  make  3240  tabs/min  (or  2.60  x 
10-5  lbs  VOC/tab)  to  a  tab  lubricant 
with  a  VOC  content  of  5.73  lb/gal  which 
is  applied  at  a  rate  of  25  ml/min  to  make 
3240  tabs/min  (or  1.17  x  10"  s  lbs  VOC/ 
tab).  EPA  is  proposing  a  limit  of  5.73  lb/ 
gal  for  the  tab  lubricant  and  total  tab 
lubricant  VOC  emissions  of  not  more 
than  1.2  X  10-5  lbs  ofVOC  per  tab 
produced  in  a  given  press.  Proposed 
RACT  rule  52.2961  (s)  will  also  allow 
control  equipment  with  an  overall 
efficiency  of  85  percent  as  an  alternative 
to  meeting  the  above  VOC  limits. 

In  1990,  Reynolds  emitted  a  total  of 
247.5  tons  of  VOC  from  which  77.5  tons 
was  generated  by  the  tab  lubricant 
process.  The  changes  made  in  1992 
achieve  an  estimated  55  percent 
reduction  in  VOC  (or  42.3  tpy,  0.12  fpd). 
Since  the  tab  lubricant  changes  required 
by  the  proposed  RACT  rule  have  already 
been  implemented,  there  should  be  no 
additional  costs  for  Reynolds  to  meet 
the  rule's  requirements,  and  apparently 


the  past  reformulations  were  cost 
effective. 

3.  Regulations  for  Specific  Source 
Categories  in  the  FIP  Areas 

a.  Introduction — (1)  Rationale  for 
Selection  of  Categories  and 
Requirements.  As  discussed  in  section 
III.C.l  of  this  NPRM,  EPA  beheves  the 
FIP  should  include  traditional  category- 
specific  stationary  source  rules  where 
possible.  Such  rules  improve  the  State/ 
federal  partnership,  minimize  federal 
intrusion  into  State  affairs,  and 
contribute  to  other  goals  described  in 
section  I.B  of  this  NPRM.  While  EPA  is 
unable  to  develop  rules  for  all  stationary 
source  categories,  the  proposed  FIP 
includes  15  rules  for  specific  categories 
as  described  in  sections  III.C.3.b-p  and 
3  statewide  area  source  regulations 
presented  in  section  III.C.4  below. 

Many  of  these  rules  have  been 
adapted  from  regulations  already 
existing  or  proposed  in  parts  of 
California.  In  such  cases,  EPA  has 
generally  selected  the  most  stringent 
requirements  available  and  relied  on  the 
technical  work  performed  by  CARB  and 
local  Districts  to  estimate  associated 
costs  and  emission  reductions.  While 
there  may  be  additional  rules  that  EPA 
could  have  adapted  for  the  FIP  under 
this  effort,  EPA  used  the  amount  of 
potential  emission  reductions  as  a 
primary  screening  device  for  evaluating 
which  rules  were  appropriate  for  the  FIP 
proposal.  Thus,  rules  projected  to 
reduce  emissions  by  more  than  0.1 
percent  of  the  uncontrolled  attainment 
year  inventory  were  considered  good 
candidates.  EPA  also  considered  cost- 
effectiveness  and  District 
recommendations  in  selecting  categories 
and  specific  requirements  under  this 
effort.  Examples  of  proposed  FIP 
elements  adapted  from  existing  District 
rules  are  those  affecting  solvent  cleanmg 
operations,  wood  products  coatings,  and 
auto  refinishing.  Many  of  these-, 
category-specific  rules  are  based  on 
regulations  adopted  by  the  SCAQMD  or 
CARB.  EPA's  application  of  these  rules 
to  Sacramento  and  Ventura  should  not 
discourage  the  SCAQMD  and  CARB 
from  pursuing  further  emission 
reductions  from  these  source  categories 
in  order  to  meet  the  progress  and 
attainment  requirements  of  federal  and 
State  law. 

EPA  also  developed  rules  for  source 
categories  which  have  not  yet  been 
regulated  under  the  Clean  Air  Act  but 
which  contribute  substantial  emissions 
in  the  FIP  areas.  For  these  categories, 
EPA  worked  with  the  State  and  Districts 
to  evaluate  various  mechanisms  for 
reducing  emissions.  Among  the  FIP 
rules  developed  under  this  effort  are 
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those  affecting  pesticides,  aerosol 
coatings,  and  livestock  waste 
management. 

(2)  Relationship  to  existing  urA 
pending  SIP  pro\'isions  Some  stationan.' 
sources  proposed  for  control  through 
category-specific  FIP  rules  are  already 
regulated  by  existing  State  or  District 
SIP  rules.  Architectural  coating,  for 
example,  has  been  regulated  in  the 
South  Coast  by  versions  of  South  Coast 
Rule  1113  since  1977.  EPA's  proposed 
FIP  rule  (section  52.2959),  however, 
would  reduce  architectural  coating 
emissions  even  further.  Where  a  State  or 
local  rule  has  been  approved  by  EPA 
into  the  SIP  (as,  for  example.  Rule  1113 
was  approved  in  57  FR  8104.  August  11, 
1992),  affected  sources  would  have  to 
meet  the  tighter  of  each  element  in  the 
two  rules.  3«  Sources  will,  however,  need 
to  continue  to  comply  with  applicable 
State  and  local  rules. 

As  discussed  in  section  III.J.  and 
elsewhere  in  this  NPRM,  EPA  intends  to 
delegate  the  FIP  rules  and/or  remove 
them  whenever  the  State  submits  an 
approvable.  equivalent  SIP  provision.  ^^ 
If,  for  example,  SCAQVID  submits  a 
proposed  SIP  amendment  that  makes 
Rule  1113  an  approvable  substitute  for 
the  FIP  rule,  upon  EPA  approval,  EPA 
would  amend  section  52.2959  to  rescind 
its  applicabihfy  within  the  South  Coast. 
In  many  cases,  CARB  and  affected 
Districts  are  already  developing  rules 
similar  to  those  proposed  in  this  NPRM. 
If  these  are  submitted  to  EPA  before 
February  1995.  EPA  may,  upon  SIP 
approval,  simply  amend  or  remove  the 
analogous  component  from  the  final 
promulgated  FIP.  Alternatively,  EPA 
may  remove  FIP  elements  under 
separate  action. 

If,  however,  EPA  determines  that  a 
new  or  modiBed  State  rule  does  not 
achieve  emission  reductions  equivalent 
to  the  FIP  rule,  and  no  other  Slate  rule 
compensates  for  the  differences,  EPA 
will  maintain  implementation  of  the  FIP 
measure.**  In  such  cases,  sources  could 


>•  Section  302(q)  of  the  Act  defines  the  applicable 
implementation  plan  ■•  that  "portion ...  or  most 
recent  revision  thereof,  which  has  been  apprtn-ed 
under  section  110,  or  promul^ted  under  section 
1 10(c) ..."  While  the  regulations  discussed  in 
sections  ni.C.3  and  4  of  this  notice  may  effectively 
supersede  less  stringent  provisiozu  of  federsUy 
ap>proved  SIP  rules  addressing  the  fine  eource 
categories,  the  State  or  local  rules  wou'.d  re:r.air.  in 
the  SIP  and  be  enforcaabie. 

'•Pursuant  to  §  110(1)  of  the  Act.  State  rules  are 
not  approvable  as  revisions  to  an  Implementatioa 
plan  if  they  'interfere  %vith  any  applicable 
requirement  concerning  attaiiunenl  aivl  reaio.-'.dbie 
further  progress  ...  or  any  other  applicable 
requirement  of  this  Act." 

•oEPA  could  also  approve  a  subslitjte  SIP 
atiainment  demonstration  relying  on  a  d:fTerenl  mix 
of  control  measures  to  achieve  attainment  and 
interim  progress  that  at  least  equals  the  HP's 


again  be  subject  to  overlapping  State 
and  federal  requirements.  Therefore. 
EPA  encourages  the  State  to  adopt 
approvable  regulations  as  soon  as 
possible  to  avoid  duplicative  effort  for 
both  regulators  and  affected  sources. 

(3)  Relationship  to  other  applicable 
FIP  provisions.  Many  of  the  sources 
subject  to  the  proposed  category-specific 
rules  described  here  will  also  be 
affected  by  the  cap  regulations 
described  in  section  III.C.5  of  this 
NPR-M.  As  proposed,  the  cap  regulations 
require  almost  all  significant  stationary- 
sources  to  reduce  emissions  by  a 
specified  percentage.  The  reduction 
rates  are  currently  the  same  for  sources 
which  are  affected  by  categorj'-specific 
rules  and  for  sources  which  are  not.  As 
discussed  in  section  IILC5  of  this 
NPRM.  EPA  specifically  requests 
comments  on  whether  fairness  and 
other  concerns  justify  adjusting  the 
reduction  requirements  to  give  sources 
credit  for  emission  reductions  required 
in  the  proposed  FIP  rules  described  in 
sections  IlI.C.2-4  of  this  NPRM. 

(4)  Rule  structure.  These  proposed 
rules  generally  follow  the  structure  of 
New  Source  Performance  Standards 
(NSPS)  in  40  CFR  part  60.  They  contain 
sections  on  applicabihty,  definitions, 
specific  requirements,  exemptions, 
reporting,  recordkeeping,  test  methods, 
and  additional  components  as 
necessary.  Where  immediate  or  near- 
term  compliance  is  feasible,  the 
effective  dates  of  the  substantive 
requirements  are  generally  January  1. 
1996,  roughly  one  year  after  final  FEP 
promulgation  is  due.  Issues  specific  to 
individual  rules  are  discussed  in 
sections  III.C.3.b-p  and  III.C4  below. 

(b)  Solvent  Cleaning  Operations 
(Sacramento.  Ventura).  Proposed  40 
CFR  52.2961(a)  controls  VOC  emissions 
resulting  from  certain  solvent  cleaning 
operations  in  the  Sacramento  and 
Ventura  nonattainment  areas.  Emission 
reductions  are  achieved  by:  (1)  Limiting 
the  VOC  content  and  vapor  pressiire  of 
solvents  used  in  solvent  cleaning 
operations;  (2)  allowing  the  use  of  add- 
on control  equipment  in  lieu  of  meeting 
the  VOC  content  and  vapor  pressure 
limits;  and  (3)  prescribing  procedures 
and  requirements  for  solvent  cleaning 
operations. 

The  proposed  rule  applies  to  facilities 
that  use  VOC-containing  materials  in 
the  production,  repair,  maintenance,  or 
servicing  of  parts,  products,  tools, 
machinery,  equipment,  or  general  work 


schedule.  In  this  case.  EPA  may  rescind  individual 
FIP  rules  that  are  more  stringent  than  the  substitute 
SIP  provisions,  if  the  particular  FIP  rules  are  no 
longer  necessary  to  provide  for  expeditious 
attainment  because  the  SIP  achieves  greater 
reductions  bom  controls  on  other  source  categories. 


areas,  or  that  store  and  dispose  of  VOC- 
containing  materials  used  in  solvent 
cleaning  operations.  Affected  facilities 
include  manufacturing  plants,  printing 
presses,  shipyards,  and  repair  and 
refinishing  facilities  such  as  auto 
garages,  auto  body  shops  and  workshops 
for  buses,  aircraft,  trains  and  trucks. 
This  proposed  rule  also  applies  to 
repair,  ser\ice,  and  production 
operations  at  institutional  facilities  such 
as  government  buildings,  schools, 
hospitals,  sanitariums,  prisons, 
restaurants,  health  clubs,  and  theaters. 

This  proposed  rule  is  based  largely  on 
SCAQMD  Rule  1171  (Solvent  Cleaning 
Operations)  as  adopted  on  August  2, 
1991.  Evaluation  of  the  environmental, 
economic,  socioeconomic,  and  other 
impacts  of  the  proposed  FIP  rule's 
requirements  can  be  found  in 
SCAQMD's  final  staff  reprort  for  Rule 
1171,  dated  July  1991.  This  proposed 
FIP  rule  also  incorporates  changes  from 
the  draft  amended  Rule  1171  released 
by  SCAQMD  on  October  6,  1993  and 
components  of  the  VCAPCD  Rule  74.19 
(Graphic  Arts)  as  adopted  on  August  11, 
1992. 

EPA  is  in  the  process  of  developing  an 
Alternative  Control  Technology  (ACT) 
Docimient  for  solvent  cleaning 
operations.  The  ACT  will  primarily 
address  recordkeeping  and  will  not 
establish  national  guidelines  for  solvent 
content  and  work  practices.  The 
proposed  FIP  rule  requirements  on  VOC 
content  and  work  practices  do  not 
conflict  with  the  diraft  ACT. 

As  described  in  the  technical  support 
document,  uncontrolled  VOC  emissions 
from  affected  facilities  are  projected  to 
total  10.44  tpd  in  Sacramento  in  1999. 
11.82  tpd  in  Sacramento  in  2CK)5,  and 
3.55  tpd  in  Ventura  in  2005. 
Implementation  of  this  proposed  rule  is 
projected  to  reduce  those  emissions  by 
6.75.  7.66,  and  2.66  tpd  respectively  at 
an  overall  cost  savings  of  $991  per  ton 
VOC  removed  (1990  dollars).  A  cost 
savings  is  projected  because  CARB  and 
the  Districts  have  identified  compliant 
solvents  which  are  less  expensive  than 
high-VOC  solvents  currently  in  use. 

(c)  Wood  Products  Coatings 
(Sacramento,  Ventura)  Proposed  40  CFR 
52.2961(b)  controls  VOC  emissions 
resulting  from  commercial  and 
industrial  application  in  the  Sacramento 
and  Ventura  nonattainment  areas  of 
coatings  while  manufacturing  wood 
products.  Emission  reductions  are 
achieved  by:  (1)  limiting  the  VOC 
content  of  various  wood  coating 
products;  (2)  allowing  the  use  of  add-on 
control  equipment  that  reduces  VOC 
emissions  by  85  percent  in  lieu  of 
meeting  the  VOC  limits  on  coatings;  and 
(3)  restricting  application  of  wood 
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coiatings  to  application  methods  and 
equipment  with  high  transfer 
efficiencies. 

trhe  proposed  rule  applies  to  all 
peirsons  applying  coating,  inks,  stains, 
aad/or  strippers  in  wood  product 
costing  operations  for  the  purpose  of 
manufacturing  wood  products, 
including  furniture  and  other  coated 
objects  made  of  solid  wood  and/or  wood 
composition  and/or  simulated  wood 
material.  The  proposed  rule  does  not 
apply  to  residential  noncommercial 
operations.  The  majority  of  the  affected 
w(iod  products  coating  operators  are 
expected  to  comply  with  the  proposed 
rub  through  the  use  of  reformulated 
costings  rather  than  add-on  emission 
control  devices. 

The  proposed  rule  is  based  largely  on 
SQAQMD  Rule  1136  entitled  "Wood 
Products  Coatings,"  as  amended  on 
Aiigust  2.  1991.  hi  addition,  EPA  has 
incorporated  som.e  of  SCAQKID's 
proposed  amendments  to  Rule  1 1 36, 
daled  July  23.  1993.  Evaluation  of  the 
en'ironmental,  economic, 
soc  ioeconomic,  and  other  imparts  of 
Rule  1135  can  be  found  in  SCAQMD 
Sta ft' Report  "Proposed  Amended  Rule 
li;t6 — Wood  Products  Coatings,"  dated 
April  19.  1988.  and  SCAQMD 
Su;jJ)lemental  Staff  Report  "Proposed 
Amended  Rule  1136— Wood  Products 
Coatings."  dated  July  5.  1988. 

I  PA  has  prepared  a  draft  Control 
Techniques  Guideline  (CTG)  document 
on  wood  products  coatings  that  is 
entitled  "Control  of  Volatile  Organic 
Compound  Emissions  from  Wood 
Fuiniture  Coating  Operations."  Upon 
publication  of  the  CTG.  revisions  to  this 
FIP  tule  may  be  appropriate  for 
coDjistency.  EPA  e.xpects.  however,  that 
the  proposed  FIP  rule  may  be  more 
stri  -tgeni  than  the  CTG  insome  regards 
toraiflect  the  unusually  difficult  air 
pol  ution  problems  in  the  FIP  areas. 

A  s  described  in  the  technical  support 
document,  uncontrolled  VOC  emissions 
froiri  affected  facilities  are  projected  to 
totaliO.49  tpd  in  Sacramento  in  1999, 
0.5;i:tpd  in  Sacramento  in  2005,  and 
O.eii  tpd  in  Ventura  in  2005. 
Implementation  of  this  proposed  rule  is 
pro  ected  to  reduce  those  emissions  by 
04!.  0.51,  and  0.61  tpd  respectively  at 
a  cast  of  Si  8  per  ton  VOC  removed 
(1988  dollars). 

(d)  Automotive  Refinishing 
Operations  (Sacramento).  Proposed  40 
CFR  52.2961(c)  controls  VOC  emissions 
from  automobile  refinishing  operations 
in  the  Sacramento  nonattainment  area. 
Emission  reductions  are  achieved  by;  (1) 
limijtjng  the  VOC  content  of  various 
automobile  refinishing  coatings;  (2) 
allowing  the  use  of  add-on  control 
equipment  that  reduces  VOC  emissions 


by  85  percent  in  lieu  of  meeting  the 
VOC  limits  on  coatings;  and  (3) 
restricting  application  of  automotive 
refinishing  coatings  to  apphcation 
methods  and  equipment  with  high 
transfer  efficiencies. 

The  proposed  rule  applies  to  facilities 
that  apply  coatings  to  motor  vehicles 
and  mobile  equipment  or  their  existing 
parts  and  components  for  the  purpose  of 
on-site  refinishing  and  modification. 
The  proposed  rule  does  not  apply  to 
application  of  original  equipment 
manufacturing  coatings  applied  at 
manufacturing  plants.  Affected  facilities 
include  autobody  repair/paint  shops, 
production  autobody  paint  shops,  new 
car  dealer  repair/paint  shops,  fleet 
operator  repair/paint  shops,  custom- 
made  car  fabrication  facilities,  and  truck 
body  builders. 

Proposed  40  CFR  52.2961(c)  is  based 
largely  on  SCAQMD's  Rule  1151.  Motor 
Vehicle  and  Mobile  Equipment  Non- 
Assembly  Line  Coating  Operations 
(September  6.  1991).  Portions  of  the 
proposed  FIP  rule  are  based  on  CARB's 
Determination  of  Reasonably  Available 
Control  Technology  and  Best  Available 
Retrofit  Control  Technology  (RACT/ 
BARCT)  for  Automotive  Refinishing 
Operations  (January  8.  1991).  An 
evaluation  of  the  environmental, 
economic,  socioeconomic,  and  other 
impacts  of  Rule  1151  requirements  can 
be  found  in  SCAQMD's  staff  report  for 
the  proposed  amended  Rule  1151 
(August,  1991);  this  evaluation  is  also 
applicable  to  this  proposed  FIP  rule. 

As  described  in  the  technical  support 
document,  uncontrolled  VOC  emissions 
fro.m  affected  facilities  are  projected  to 
total  4.23  tpd  in  1999  and  4.71  tpd  in 
2005.  Implementation  of  this  proposed 
rule  is  projected  to  reduce  those 
emissions  by  3.77  tpd  and  4.19  tpd 
respectively  at  a  cost  of  $7,200  per  ton 
of  VOC  removed  (1990  dollars). 

Under  section  183(e)(3)  of  the  Act. 
EPA  may  in  the  future  issue  either 
national  regulations  or  a  CTG  for  this 
source  category,  as  well  as  for  other 
categories  discussed  in  this  section.  If 
EPA  does  so  and  the  FIP  rule  is  less 
stringent  than  the  national  guidance  or 
rule.  EPA  will  amend  the  FIP  rule 
appropriately. 

(e)  Adhesives  and  Sealants 
(Sacramento)  Proposed  40  CFR 
52.2961(d)  controls  VOC  emissions 
resulting  from  industrial  and 
commercial  use  of  adhesives  and 
sealants  in  the  Sacramento 
nonattainment  area.  Emission 
reductions  are  achieved  by:  (1)  limiting 
the  VOC  content  of  various  adhesives 
and  sealants;  and  (2)  allowing  the  use  of 
add-on  control  equipment  that  reduces 


VOC  emissions  by  85  percent  in  lieu  of 
meeting  the  VOC  limits  on  coatings. 

This  proposed  rule  applies  to  certain 
facilities  that  supply,  sell,  or  use 
adhesives,  sealants,  or  adhesive  primers. 
Affected  facilities  include  (but  are  not 
limited  to)  manufacturing  plants, 
architectural  and  construction 
companies,  and  welding  operations. 
Various  activities  are  exempt  from  all  or 
part  or  the  proposed  rule,  including  tire 
repair,  undersea-based  weapon  systems 
manufacturing,  research  and 
development,  and  small  quantity  users. 
Proposed  40  CFR  52.2961(d)  is  based 
largely  on  draft  guidance  and  model 
rules  developed  by  members  of  the 
CARB/Califomia  Air  Pollution  Control 
Officers  Association's  (CAPCOA) 
Technical  Review  Group  included  in 
"Reasonably  Available  Control 
Technology  and  Best  Available  Retrofit 
Control  Technology  (RACT/BARCT)  for 
Adhesives  and  Sealants."  as  presented 
in  a  workshop  on  September  30.  1993. 
In  addition,  portions  of  the  proposed 
FIP  rule  are  based  on  Bay  Area  Air 
Quality  Management  District 
(BAAQMD)  Regulation  8.  Rule  51 . 
Adhesive  and  Sealant  Products; 
VCAPCD  Rule  74.20.  Adhesives  and 
Sealants;  and  SCAQMD  Rule  1168. 
Control  of  Volatile  Organic  Compound 
Emissions  from  Adhesive  Apphcation. 
Evaluation  of  the  environmental, 
economic,  socioeconomic,  and  other 
impacts  of  the  proposed  FIP  rule's 
requirements  was  partially  based  on  the 
information  provided  in  the  BAAQMD 
and  VCAPCD  staff  reports  for  their 
respective  rules. 

As  described  in  the  technical  support 
document,  uncontrolled  VOC  emissions 
from  affected  facilities  are  projected  to 
total  2.64  tpd  in  1999  and  2.99  tpd  in 
2005.  Implementation  of  this  proposed 
rule  is  projected  to  reduce  those 
emissions  by  1.29  tpd  and  1.47  tpd 
respectively  at  a  cost  of  $890  per  ton  of 
VOC  removed  (1989  dollars). 

(f)  Can  and  Coil  Coating  (Sacramento). 
Proposed  40  CFR  52.2961(c)  controls 
VOC  emissions  from  certain  metal 
container,  metal  closure,  and  metal  coil 
coating  operations  in  the  Sacramento 
nonattainment  area.  Emission 
reductions  are  achieved  by:  (1)  limiting 
the  VOC  content  of  various  can  and  coil 
coatings;  (2)  allowing  the  use  of  add-on 
control  equipment  that  achieves  a  90 
percent  capture  efficiency  and  95 
percent  destruction  or  removal 
efficiency  in  lieu  of  meeting  the  VOC 
limits  on  coatings;  and  (3)  restricting 
application  of  can  and  coil  coatings  to 
application  methods  and  equipment 
with  high  transfer  efficiencies. 

The  proposed  rule  applies  to  facilities 
that  apply  coatings  to  metal  containers. 
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meta!  closvires,  and/or  m^ta!  coils. 
Facilities  that  apply  1  gallon  per  day  or 
less  o?  spray  ccating,  howrver,  are 
e.xernpt  from  the  require.nien^s  of  the 
proposed  rule.  Sacramento  and  Placer 
counties  have  implemented  c=n  and  coil 
rules  (SMAQMD  Rule  452  and  PCAPCD 
Rule  223)  similar  to  this  proposed  FIP 
rule,  although  net  as  stringent. 
Currently,  no  sources  exist  in  El  Doi-ado 
and  Sutter  counties.  Therefore,  while 
the  rule  is  proposed  for  implementation 
in  the  entire  Sacramento  ozcne 
nonattainment  area  (a>  described  in  40 
CFR  81.305).  most  of  the  near-term 
emission  reductions  are  projected  to 
occur  in  Yolo  and  Solano  counties. 

Proposed  40  CFR  52.2961(e}  is  based 
largely  on  SCAQMD's  Rule  1125.  Metal 
Container,  Closure,  and  Coil  Coating 
Operations.  Portions  of  the  proposed 
FIP  rule  are  based  on  the  following: 
CARB's  "Determination  of  Reasonably 
Available  Control  Technology  and  Best 
Available  Retrofit  Control  Technology 
(RACT/BARCT)  for  Metal  Container, ' 
Closure  and  Coil  Coating  Operations" 
(July  21.  1992);  San  Diego  County  Air 
Pollution  Control  District  (SD<\PCD) 
Rule  67.4.  Metal  Container,  Qosure,  and 
Coil  Coating  Operations  (1990);  and 
SMAQMD  Rule  452.  Can  Coating 
(August  21,  1990). 

An  evaluation  of  the  environmental, 
economic,  socioeconomic,  and  other 
impacts  of  Rule  1125  requirements  can 
be  found  in  the  SCAQMD  staff  reports 
for  Rule  1125  (February  2. 1979  and 
October  13,  1989).  Evaluations  of  these 
impacts  are  also  presented  in  CARB's 
RACT/BARCT  Determination  for  Metal 
Containers,  Metal  Closures,  and/or 
Metal  Coils.  Both  of  these  evaluations 
are  applicable  to  this  proposed  FIP  rule. 

As  aescribed  in  the  tecnnical  support 
document,  uncontrolled  V'OC  emissions 
from  affected  facilities  are  projected  to 
total  2.09  tpd  in  1999  and  2.34  tpd  in 
2005.  Implementation  of  this  proposed 
rule  is  projected  to  reduce  those 
emissions  by  0.26  tpd  and  0.30  tpd 
respectively  at  a  cost  savings  of  $540  per 
ton  of  VOC  removed  (1990  dollars).  A 
cost  savings  is  projected  in  part  because 
CARB  and  the  Districts  have  identified 
compliant  coatings  which  are  less 
expensive  than  high-VOC  coatings 
currently  in  use. 

(g)  Conunercial  Bake.nes 
(Sacramento).  Proposed  40  CFR 
52.2961(f)  controls  VOC  emissions  from 
commercial  bakery  ovens  in  the 
Sacramento  nonattainment  area  that 
emit  VOCs  while  baking  yeast-leavened 
products.  The  proposed  rule  requires 
that  certain  bakeries  install  and  operate 
a  VOC  pollution  control  system  to 
reduce  VOC  emissions  by  at  least  95 
percent  by  weight.  The  following  four 


yeast-leavened  dough  processes  are 
affected:  sponge  dough,  straight  dough, 
liquid  ferments,  and  no-time  dough. 

Facilities  with  a  combined  rated  heat 
input  capacity  of  all  ovens  less  than  2 
million  British  Thennal  Units  (Btusi  p"r 
hour  and  facilities  with  evens  used 
exclusively  for  baking  products 
leavened  chpm.icaliy  (without  yeast)  are 
e.xempt  from  all  of  the  proposed  rule 
requirements,  including  recordkeeping 
and  test  method  provisions.  Facilities 
which  emit  less  than  6.5  tons  of  VOC 
per  year  are  exempt  from  the  standards 
and  compliance  schedule  requirements, 
but  stiii  must  observe  the  recoi-dkeeping 
and  test  method  requirements. 

The  proposed  rule  is  based  largely  on 
SDCAPCD  proposed  Rule  67.24  (Ba'kerv' 
Ovens),  as  presented  in  Workshop  Draft 
form  on  September  17, 1992.  Portions  of 
the  proposed  rule  are  based  on 
SCAQMD  Rule  1153  (Commercial 
Bakery  Ovens)  as  adopted  on  January  4, 
1991  and  BAAQMD  Regulation  8,  Rule 
42  (Large  Commercial  Bread  Bakeries) 
as  adopted  on  September  20,  1989. 
Evaluations  of  environmental, 
economic,  socioeconomic,  and  other 
impacts  of  the  proposed  rule  can  be 
found  in  EPA's  ACT  Document  for 
Bakery  Oven  Emissions  (EPA-453/R- 
92-017,  December  1992). 

As  described  in  the  technical  support 
document,  uncontrolled  VOC  emissions 
from  affected  facilities  are  projected  to 
total  1.28  tpd  in  1999  and  1.40  tpd  in 
2005.  Implementation  of  this  proposed 
rule  is  projected  to  reduce  those 
emissions  by  1.22  tpd  and  1.33  tpd 
respectively  at  a  cost  of  51,200  per  ton 
VOC  removed  or  0.2  cents  per  pound  of 
bread  (1990  dollars). 

(h)  Municipal  Waste  Landfills 
(Sacramento).  Proposed  40  CFR 
52.2961(g)  controls  emissions  of  non- 
methane  organic  compounds  (NMOC) 
from  certaLi  municipal  solid  waste 
(MSW)  landfdls  in  the  Sacramento 
nonattainment  area  by  collecting  and 
processing  the  landfill  gases  evolved 
from  decomposition  of  organic  material 
in  MSW  landfills.  Emission  reductions 
are  achieved  by  requiring  collecticn  of 
90  percent  of  the  landfill  gases 
produced,  and  destruction  of  98  percent 
of  the  N'MOCs  collected.  By  controlling 
NMOCs.  VOCs  are  also  contrclied 
because  NMOCs  include,  but  are  not 
limited  to.  VOCs. 

The  substantive  requirements  of  the 
proposed  rule  apply  to  MSW  landfills 
that  have  received  more  than  500.000 
tons  of  decomposable  solid  waste 
during  their  operational  lifetime.  The 
following  types  of  landfills  are  exempt 
from  some  or  all  requirements  of  this 
proposed  rule:  facilities  that  have 
accepted  only  hazardous  waste; 


facilities  issued  an  Authority  to 
Construct  permit  from  the  applicable  air 
quality  management  district  or  air 
pollution  control  district  prior  to  April 
1. 1395  and  that  have  an  NMOC  contro' 
device  in  place  with  at  least  90  percent 
efficiency;  and  facilities  that 
demonstrate  a  low  concentration  of 
Lndfiil  gas  (i.e.,  lefs  than  500  ppm  by 
volume  total  organic  compounds 
measured  as  metliane)  at  all  points  near 
the  surface  of  the  landfill. 

Proposed  40  CFR  52.2961(g)  is  based 
largely  on  VC.*J'CD  Rule  74.17  (Solid 
Waste  Disposal  Sites),  as  adopted  on 
September  17.  1991.  Evaluation  of  the 
environmental,  economic, 
socioeconomic,  and  other  impacts  of 
that  nile  can  be  found  in  VCAPCD's 
"Final  Staff  Report  for  Rule  74.17." 
dated  September  17, 1991 

EPA  is  in  the  process  of  developing 
"Standards  of  Performance  for  New 
Stationary-  Sources  and  Guidelines  for 
Control  of  Existing  Sources:  Municipal 
Solid  Waste  Landfills"  ("MSW 
Guidelines").  This  proposed  FIP  rule  is 
also  based  on  work  performed  in 
development  of  the  "MSW  Guidelines." 
Upon  publication  of  the  "MSW 
Guidelines"  in  the  Federal  Register,  it 
may  be  appropriate  to  revise  the  FIP 
rule  for  consistency. 

As  described  in  the  technical  support 
document,  uncontrolled  VOC  emissions 
from  affected  facilities  are  projected  to 
total  0.94  tpd  in  1999  and  1.08  tpd  in 
2005.  Implementation  of  this  proposed 
rule  is  projected  to  reduce  those 
emissions  by  0.60  tpd  and  0.69  tpd 
respectively  at  a  cost  of  518,000  per  ton 
of  VOC  removed. 

(i)  Livestock  Waste  (Sacramento, 
South  Coast,  and  Ventura).  Proposed  40 
CFR  52.2961(h)  controls  VOC  emissions 
from  livestock  waste  operations. 
Livestock  waste  emission  sourc  es 
include  cattle,  hogs,  sheep,  and  poultry 
operations.  VOC  emissions  are  created 
during  the  anaerobic  decomposition  of 
livestock  wastes.  Although  methane 
emissions  are  estimated  to  make  up  70 
to  80  percent  of  the  total  organic  gases 
(TOGj  created,'  VOC  emissions  account 
for  approximately  10  percent  of  the 
TOG.  Livestock  waste  operations 
account  for  approximately  7.7  tpd  of 
VOC  emissions  in  the  Sacramento  area, 
34.4  tpd  in  the  South  Coast,«i  and  3  8 
tpd  in  V'entura.  Although  livestock 


"1  These  estimates  do  not  include  rielharie  ar.ri 
e'..'idr,ee,Tiissions.  Because  limited  inforrndtion  was 
avaiidLile  regarding  the  fraction  of  poviltrv 
operations  within  Riverside.  San  Bernard. .10.  and 
Los  A.':^eles  counties  which  are  located  in  the 
South  Coast  Air  Basin,  the  34.4  tpd  estimate 
includes  the  total  poultry  population  found  i:i  the 
three  aforementioned  counties.  As  a  result, 
livestock  wa.^te  emission  estimates  may  be  slightly 
overestimated  for  the  South  Coast  Air  Basin. 
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ws !  te  operations  have  traditionaliy  not 
be  mthe  subject  of  VOC  reguldtion.  they 
ari  (  now  under  consideration  because  of 
th(  ( magnitude  of  livestock  wc-ste 
en  ;  ssions  and  the  need  to  achiev  e 
recpbctions  from  all  FiP  area  emission 
VdC  sources,  most  of  which  have 
prh  iously  reduced  or  will  soon  be 
rertuired  to  reduce  their  VOC  emissions. 

As  proposed,  the  rjle  would  only 
sp  3(ly  to  daily  cattle  operations  of  400 
he  id  or  greater.  These  operations  are 
estimated  to  represent  approximately 
l.J  Jpd  of  VOC  emissions  in  tiie 
Sa:|-amento  area  and  10.8  tpd  iii  the 
So  Jth  Coast.  Ventura  County  currently 
do  «  not  have  any  dairy  opera'ions  of 
grf  iter  than  200  head  of  cattle  and.  as 
a  r  jfeult.  dairy  operations  would  not  be 
Bff  sfcted  in  Ventura.  Although  other 
liv  stock  waste  operations  (eg., 
ch:  4kcn.  hogs,  sheep  facilities)  are  not 
being  proposed  for  regulation  at  this 
tinje,  EPA  will  continue  to  investigate 
pojential  options  for  reducing  emissions 
from  other  livestock  waste  operations  as 
appropriate. 

Emissions  from  Uvestock  waste  are 
determined  by  the  quantity  of  manure 
produced,  how  it  is  handled,  and  the 
tertperature  at  which  it  is  handled.  The 
m.anure  management  system  employed 
is  ver)'  important.  Wet  management 
systems,  such  as  liquid  or  sluny  based 
sy^ems  (e.g.,  lagoons),  convert  large 
poitions  of  the  carbon  to  methane  and 
othp  gases.  Dry  management  systems, 
which  rely  on  placing  the  m.anure  in 
storage  piles,  also  result  in  methane  and 
othjEsr  volatile  organic  compound 
emissions  created  by  the  anaerobic 
conditions  within  tiie  storage  piles.  The 
primary  emission  reduction  strategies 
available  to  reduce  VOC  emissions 
include  utilizing  methane  recovery 
systems  and/or  promoting  enhanced 
aert)bic  conditions  in  manure  storage 
areis. 

Methods  recommended  for  promolir.g 
aerobic  decomposition  of  livestock 
wa^te  include:  aerating  manure  storage 
pilfls  every  three  to  seven  days,  scraping 
feedlots  at  least  three  times  per  year; 
ana  spreading  oxidizing  agents  on 
feedjots.  For  waste  management 
pradices  using  a  dry  method,  the 
proposed  FIP  measure  will  require  the 
periodic  aeration  and  rem.ovai  of 
maj|\;re  storage  piles.  This  measure  is 
estinsdted  to  reduce  VOC  emissions  bv 
23  {iercent. 

Methane  recover}-  and  utilizatier. 
systpins  are  considered  a  potential 
conirol  method  for  reducing  VOC  and 
met^iane  emissions.  Methane  is 
considered  an  important  greenhouse  eas 
andjalso  a  potential  energy  source. 
Depending  on  the  size  of  the  livestock 
wasie  operation,  methane  recovery 


systems  can  pay  for  Lheniselves  over 
time  and  result  in  cost  savinqs  for  large- 
scale  dairv'  operations.  Methane 
recovery  systems  ai^  currently  operating 
at  23  sites  in  the  U.S.,  including  at  a 
swine  facility  near  Tuiare,  CA  and  a 
dair\  near  Modesto.  CA.  Near  Chino. 
CA,  a  reco\ery  system  is  under 
development  which  v.ould  process  an 
estimated  2,500  tpd  of  cattle  waste  and 
600  tpd  of  chicken  waste.  Technologies 
for  methane  recovery  include  covered 
lagoons,  plug  flow  digesters,  and 
complete  mix  digesters.  Although  these 
recovery  systems  represent  a  viable, 
demonstrated  technology,  some  systems 
have  not  been  as  successful  as  expected 
because  of  improper  design  or  other 
factors.  For  these  reasons.  EPA  requests 
comment  and  information  on  any 
exam.ples,  circumstances,  and/or 
reasons  why  a  previously  installed 
recovery  system  may  not  have  achieved 
its  full  expectations. 

The  proposed  FIP  rule  will  require 
that  at  least  55  percent  of  the  manure 
generated  be  collected  and  managed 
through  a  methane  recovery  system. 
These  systems  are  estimated  to  reduce 
emissions  by  80  percent. 

The  technical  and  economic 
feasibility  of  this  technology  depends  on 
farm  size,  climate,  and  energy  process. 
The  off-gas  (i.e.,  methane)  collected  can 
be  utilized  in  the  dairy  operation. for 
processes  such  as:  electricity  production 
(e.g..  to  fuel  an  engine  generator); 
heating  (e.g.,  to  fire  boilers  and/or  space 
heaters);  and  cooling  (e.g.,  to  fire 
chillers  or  other  refrigeration 
equipment).  This  in  turn  can  create  farm 
profits  from  avoided  energy  costs  or 
sales  of  excess  electricity  to  the  local 
utility.  Although  methane  recovery 
systems  would  require  a  large  initial 
investment,  estimated  annual  costs 
range  from  $100  to  $1,300  per  year  (for 
a  400  head  dair>')  to  a  cost  savings  of 
510,000  per  year  (for  a  1,400  head 
dairv').  The  initial  investment  could  be 
recovered  within  six  to  fourteen  years, 
depending  on  dairy  size. 

The  overall  emission  reductions  from 
livestock  waste  operations  will  depend 
on  the  percentage  of  waste  which  is 
managed  via  the  dry  method  (eg., 
placed  in  storage  piles)  compared  to  the 
handled  through  a  wet  method  (e.g., 
sent  to  the  covered  lagoon  or  digester) 
For  purposes  of  the  FIP  reduction 
e;-itimates,  it  is  assumed  that  a  minimum 
of  55  percent  of  the  livestock  waste 
would  be  sent  to  a  lagoon  or  digester. 
Assuming  that  a  hypothetical  dairy  farm 
would  install  a  recovery  system  for 
liquid  management  and  use  the  dry 
method  for  the  remaining  fraction  of  the 
wastes  not  sent  to  the  recovery  system, 
overall  expected  cost  per  ton  of  VOC 


reduced  is  estimated  to  range  from 
£ibout  52,100  per  ton  for  a  400  head 
dair>'  to  a  S400  (cost)  to  5100  (sav.ngs) 
per  ton  for  a  1 ,450  head  dairy. 

Preliminary  evaluation  of  the 
environmental,  economic,  and  other 
imparts  of  the  proposed  rule  are 
discussed  in  EPA's  technical  support 
document.  VOC  Emission  reductions 
expected  from  this  proposed  regulation 
are  estimated  at  1.0  tpd  in  the 
Sacramento  area  and  6.0  tpd  m  the 
South  Coast.  No  reductions  are  expected 
in  Ventura  County  because  all  livestock 
waste  operations  are  believed  to  be  less 
than  200  head.  Additional  reductions 
could  be  achieved  if  the  requirements 
were  extended  to  smaller  livestock 
waste  operations,  such  as  250  head  or 
greater. 

EPA  is  requesting  comments  and 
information  on  a  number  of  issues 
related  to  this  proposed  measure. 
Comments  are  requested  on  the 
proposed  FIP  requirements  and/or  other 
potential  emission  reduction  strategies 
not  addressed  in  the  proposal.  Because 
each  dairy  operation  is  unique  and  can 
vary  in  its  waste  management  practices, 
comments  aie  specifically  requested  on 
alternative  emission  reduction  methods 
and/or  more  cost  effective  strategies 
which  might  achieve  equivalent  results 
to  those  proposed. 

EPA  also  requests  comments  and 
information  on  the  number  of  dairy- 
farms  in  the  FIP  areas  which  contain  at 
least  400  head  and  the  percentage  of 
dairy-  farms  which  manage  at  least  55 
percent  of  the  livestock  waste  through  a 
wet  method.  Because  the  emission 
factors  used  to  estimate  VOC  emissions 
from  these  sources  should  be  updated. 
EPA  intends  to  explore  options  for 
additional  testing  to  verify  that  VOC 
emission  factors  accurately  reflect 
emissions  expected  from  both  wet  and 
dry  waste  management  methods. 

(j)(l)  Fugitive  Emissions  from  Oil  and 
Gas  Production  Facilities  and 
Conveying  Stations  (Sacramento.  South 
Coast.  Ventura). 

Proposed  40  CFR  52.2961(t)  controls 
VOC  fugitive  leak  emissions  firom 
valves,  flanges,  fittings,  pumps, 
compressors,  open  ended  lines  and/or 
other  components  at  oil  and  gas 
production  faciliiies  and  conveying 
stations.*^  1990  VOC  emissions  from 
these  fugitive  sources  were  estimated  at 
approximately  0.9  tons  per  dav  (tpd)  in 
the  Sacramento  area.  4.4  tpd  in  the 
South  Coast,  and  3.8  tpd  in  Ventuia. 

The  proposed  rule  builds  upon 
current  regulations  and  strengthens  and 


■•2 Conveying  stations  include  any  cosr.preiso: 
station,  metering  station,  or  other  tranifer  station 
located  between  the  extraction  well  and  the  rpfine.'-y 
or  gas  processing  plant. 
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improves  existing  rules  through  retrofits 
on  gas-operated  control  valves,  lower 
allowable  leak  thresholds,  correction  of 
rule  deficiencies,  and  improved 
inspection  and  repair  programs.  The 
proposed  regulation  is  based  on:  CARB 
RACT  guidance  for  the  control  of 
fugitive  emissions  of  VOCs  from  oil  and 
gas  production  and  processing  facilities, 
refineries,  chemical  plants,  and  pipeline 
transfer  stations;  Santa  Br.rbara  APCD 
Rule  331;  SCAQMD  Rule  1173;  and  new 
information  regarding  gas-operated 
control  valves. 

Currently,  gas-operated  coiiLrol  valves 
are  net  regulated  in  the  FIP  areas.  These 
valves  are  designed  to  bleed  upon 
actuation,  rbsulting  in  the  release  of 
uncontrolled  VOC  emissions.  The 
proposed  FIP  rule  would  require  that 
these  valves  be  retrofitted  using  a 
control  valvft  which  would  reduce  gas 
bleed  emissions  by  an  estimated  95 
percent.  EPA  has  estimated  a  California 
population  of  10,000  gas-operated 
control  valves  and  assumed  that  those 
valves  are  evenly  distributed  throughout 
the  state.  EPA  has  also  assumed  that  the 
control  valves  arc  only  used  in  natural 
gas  conveyance  and  petroleum 
production.  Comments  are  specifically 
requested  on  the  number  of  gas-oprrated 
control  valves  in  the  FH'  areas  and 
whether  these  valves  are  used  in  other 
operations  besides  those  described 
above. 

The  proposed  FIP  rule  will  establish 
a  fugitives  regulation  for  oil  and  gas 
production  and  conveying  stations 
within  the  Sacramento  FIP  area. 
Previously,  these  fugitive  sources  were 
unregulated.  The  majority  of  expected 
reductions  will  be  from  the  Yolo-Solano 
portion  of  the  FIP  area.  In  the  Ventura 
FIP  area,  the  rule  builds  upon 
requirements  in  VCAPCD  Rule  74.10 
and  lower  the  number  of  allowable 
leaking  components  and  leak  definition 
to  requirements  consistent  with  existing 
rules  and  CARB's  RACT  guidance. 

In  the  South  Coast  FIP  area,  the 
proposed  FIP  rule  will  correct  the  gas 
leak  definition  in  SCAQMD  Rule  1173. 
The  proposed  correction  defines  a  gas 
leak  as  total  gaseous  hydrocarbon  in 
excess  of  tlie  applicable  parts  per 
million  limit  measured  as  methane. 

In  the  Sacramento  FIP  area,  the 
proposed  FIP  nile  will  establish  an 
inspection  and  repair  program.  In  the 
Ventura  FIP  area,  the  proposed  FIP  rule 
will  further  strengthen  the  existing 
program  to  make  it  consistent  with 
those  adopted  in  other  districts  and 
CARB's  RACT  guidance. 

Evaluation  of  the  environmental, 
economic,  and  other  impacts  of  the 
proposed  rule  are  discussed  in  EPA's 
technical  support  document.  Emission 


reductions  expected  from  this  proposed 
rule  are  estimated  at  0.8  tpd  in  the 
Sacramento  area,  2.8  tpd  in  the  South 
Coast,  and  2.1  tpd  in  Ventura.  (j)(2) 
Fugitive  Emissions  from  Gas  Processing 
Plants,  Refineries,  Bulk  Plants.  Bulk 
Terminals,  and  Chemical  Plants 

(Sacramento,  South  Coast,  Ventura). 
Proposed  40  CFR  52.2361(i)  controls 
VOC  emissions  from  fugitive  leaks 
resulting  from  valves,  flanges,  fittings, 
pumps,  compressors,  open  ended  lines 
and/or  other  components  at  gas 
processing  plants,  refineries,  bulk 
phmts,  bulk  terminals,  and  chemical 
plants.  1990  VOC  emissions  from  these 
fugitive  sources  were  estimated  to  be 
less  than  0.9  tons  per  day  (tpd)  in  the 
Sacramento  area,  approximately  17.5 
tpd  in  the  South  Coast,  and  0.8  tpd  in 
Ventura. 

The  proposed  rule  builds  upon 
current  or  proposed  regulations  and 
strengthens  and  improves  existing  rules 
through:  regulation  of  additional 
fugitive  sources;  lower  allowable  leak 
thresholds;  correction  of  rule 
deficiencies;  and  improved  inspection 
and  repair  programs.  The  proposed  FIP 
regulation  is  based  on:  CARB  R-^CT 
guidance  for  the  control  of  fugitive 
emissions  of  VOCs  from  oil  and  gas 
production  and  processing  facilities, 
refineries,  chemical  plants,  and  pipeline 
transfer  stations;  Bay  Area  AQMD 
(BAAQMD)  Regulation  9— Rules  18,  22, 
and  25;  SCAQiMD  Rule  1173;  and  EPA's 
proposed  National  Emission  Standards 
for  Organic  Hazardous  Air  Pollutants 
(HON)  from  the  synthetic  organic 
chemical  manufacturing  industry  and 
equipment  leaks  from  seven  other 
processes  (FR  52  62685). ■'s 

The  proposed  rule  will  establish  and/ 
or  lower  allowable  leak  levels  for 
affected  components.  Allowable  leak 
levels  for  valves  and  connectors  are 
proposed  at  500  parts  per  million  based 
on  BAAQMD  regulations  *■»  and  EPA's 


*' Although  EPA's  proposed  HON  is  expected  to 
be  finalized  soo.n.  the  proposed  HON  covers  only 
emissions  designated  as  hazardous  air  pollutants, 
which  may  make  up  only  a  fraction  of  VOC 
emissions  from  effected  FIP  sources.  The  proposed 
RP  fugitives  rule  is  intended  to  reduce  VOC 
emissions.  In  some  instances,  the  proposed  HON  is 
less  stringent  than  adopted  SIP  reguLitions  in 
California  and  the  proposed  FIP  measure.  AlthoLgh 
the  proposed  HON  was  ccnsiderrd,  EPA's  proposed 
fugitives  rule  relies  primarily  on  current  California 
regulations  and/or  guidance.  After  the  HUN  is 
finalized.  EPA  will  clarify  the  overlap  between 
existing  SIP  and/or  proposed  FIP  rules  and  the 
proposed  HON. 

"On  January  1,  1997.  BAAQMD  Regulation  8. 
Rules  18  and  25  reduce  allowable  leak  levels  to  100 
ppm  for  valves  and  connectors  and  500  ppm  for 
pumps  and  compressors.  Although  these  lower 
limits  are  not  being  proposed  as  FIP  limits  at  this 
time,  EPA  will  continue  to  investigate  the  need  for 
and  potential  reductions  from  leak  thresholds 
consistent  with  the  BAAQMD  regulations. 


proposed  HOiN.  Allowable  leak  levels 
for  other  components  are  proposed  at 
levels  based  on  CARB's  RACT  guidance 
and  SCAQMD  Rule  1173. 

In  all  three  FIP  areas,  the  proposed 
measure  will  regulate  fugitives  from 
bulk  plants  and  bulk  terminals.  Because 
only  a  portion  of  these  sources  have 
traditionally  been  regulated  for  their 
fugitive  emissions  (i.e.,  loading  and 
storage  of  petroleum  liquids),  fugitive 
emissions  may  have  been 
underestimated  in  previous  inventory 
projections.  Because  emission  factors 
were  not  readily  available  for  these 
sources,  emission  estimates  were  made 
using  fugitive  emission  factors  for 
refineries.  Preliminary  analyses  have 
determined  that  bulk  plant  and  bulk 
terminal  emissions  may  account  for  as 
much  as  an  additional  2.9  tpd  in  the 
Sacramento  area,  9.3  tpd  in  the  South 
Coast,  and  1.7  tpd  in  Ventura.  Potential 
reductions  from  these  sources  alone 
would  be  2.2  tpd  in  the  Sacramento 
area,  4.1  tpd  in  the  South  Coast,  and  1.4 
tpd  in  Ventura.  EPA  requests  comments 
and  information  regarding  appropriate 
emission  factors  to  use  for  fugitive 
emissions  from  bulk  plants  and  bulk 
terminals. 

The  proposed  FIP  rule  will  correct  the 
gas  leak  definition  in  South  Coast 
AQMD  Rule  1173.  The  proposed 
correction  defines  a  gas  leak  as  total 
gaseous  hydrocarbon  in  excess  of  the 
applicable  parts  per  million  limit 
measured  as  methane. 

Evaluation  of  the  environmental, 
economic,  and  other  impacts  of  the 
proposed  rule  are  discussed  in  EPA's 
technical  support  document.  Emission 
reductions  expected  from  this  proposed 
rule  are  estimated  to  be  0.7  tpd  in  the 
Sacramento  area,  3.1  tpd  in  the  South 
Coast,  and  0.7  tpd  in  Ventura.  Fugitive 
emission  reductions  from  bulk  pbnts 
and  bulk  terminals  are  not  included  in 
the  above  estimates. 

(k)  Service  Stations  (Sacramento, 
Ventura,  South  Coast).  Proposed  rule  40 
CFR  52.2961(j)  reditces  VOC  emissions 
from  gasoline  dispei^sing  facilities. 
Gasoline  service  station:,  are  a  source  of 
VOC  emissions  created  during  vehicle 
refueling  and  storage  tank  working/ 
breathing  losses.  Ser.  ice  station  VOC 
emissions  are  estimated  at 
approximately  3.2  tpd  in  the 
Sacramento  area,  25.3  tpd  in  the  South 
Coast,  and  1.2  tpd  in  Ventura.  Although 
service  stations  in  the  FIP  areas 
currently  have  vapor  recovery  systems, 
the  proposed  FIP  rule  builds  upon 
current  Phase  I  and  Phase  II  regulations 
and  strengthens  and  improves  existing 
rules  by  requiring  pressure/vacuum 
relief  valves  on  open  vent  pipes  and  the 
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phasing  out  of  inefficient  vapor  recovery 
system  components. 

I  pressure-vacuum  relief  valves  are 
expected  to  virtually  eliminate 
bj-eathing  and  working  losses  from  the 
sJorage  tank  vent  pipe.  Pressure-vacuum 
relief  valves  cost  less  than  fifty  dolid--s. 
are  easily  installed  without 
underground  construction,  and  improve 
efficiency  of  existing  vapor  recovery 
systems  by  one  to  three  percent.  The 
pressure/ vacuum  relief  valves  tj'pically 
pay  for  themselves  within  less  than  one 
>ear  and  result  in  a  cost  savings. 
Additional  emission  reductions  will  be 
achieved  through  elimination  of 
exemptions  and  the  replacement  of 
remote  check  valves  in  Phase  n  control 
systems.  The  Phase  I  efficiency  is 
expected  to  be  increased  through  the 
combined  impact  of  the  requirements 
for  poppetted  drybreaks  in  the  Phase  I 
vapor  control  systems,  the  installation 
of  the  pressure-\'acuum  valve  on  the 
vent  pipes,  and  the  installation  of  CARB 
certified  spill  boxes.  Phase  n  efficiency 
is  expected  to  be  increased  through  the 
combined  impact  of  using  proper  tubing 
between  the  riser  and  dispenser  cabinet, 
requiring  a  certified  insertion  interlock 
mechanism  on  all  bellows-equipped 
nozzles,  and  replacing  non-  coaxial  hose 
with  coaxial  hose.  Many  of  the  proposed 
revisions  are  based  on  recent 
amendments  to  BAAQMD  Regulation  8. 
Rule  7 — Gasoline  Dispensing  Facilities, 

Emission  reductions  expected  from 
this  proposed  rule  are  estimated  at  1.3 
tpd  in  the  Sacramento  area,  6.9  tpd  in 
the  South  Coast,  and  0.3  tpd  in  Ventura. 
Because  fuel  savings  result  from 
installation  of  the  pressure^vacuum 
relief  valves  and  because  inefficient 
vapor  recovery  components  wear  out 
and  can  be  replaced  by  more  efficient 
components  during  regularly  scheduled 
maintenance,  the  cost  impacts  of  the 
proposed  measure  will  be  minimized. 
The  overall  cost  effectiveness  is 
estimated  at  $1,600  per  ton  of  VOC 
reduced. 

(1)  Waste  Burning  (Sacramento.  South 
Coast,  and  Ventura).  Proposed  40  CFR 
52.2961(k)  controls  VOC  emissions  from 
waste  burning.  Waste  burning  activities 
are  defined  as  agricultural  burning, 
range  management  burning,  forest 
management  burning,  and  open 
burning.  1990  waste  burning 
emissions**  were  estimated  at  3.8  tpd  in 
the  Sacramento  FIP  area,  0.7  tpd  in  the 
South  Coast  FTP  area,  and  less  than  0.1 
in  the  Ventura  FIP  area. 

Most  waste  burning  activities  are 
currently  restricted  by  a  permissive 


4>  These  estinutni  do  not  include  emiMioiu  from 
incineration  end  unplanned  (ire$  (e.g..  ttrjctural 
Tire*  and  wildfires). 


burn/no-burn  day  program  as  specified 
in  the  California  Health  and  Safety  Code 
Regulations.  This  program  allows  the 
local  air  district  office  to  declare  a 
permissive  bum  day  or  a  no-burn  day, 
requires  that  subject  sources  obtain  a 
burn  permit  from  the  local  designated 
county  or  state  agency,  cuid  Umits 
burning  to  permissive  bum  days.  Waste 
burning  is  restricted  to  days  with 
acceptable  air  quality  based  largely  on 
current  and  forecasted  visibility  and 
particulate  levels. 

The  proposed  FIP  rule  would 
complement  and  expand  the  current 
permissive  bum/no-bum  day  program 
to  incorporate  ambient  ozone  air  quality 
considerations.  The  purpose  of  this 
proposal  is  not  to  ban  waste  burning  but 
to  restrict  waste  burning  to  days  when 
ambient  ozone  concentrations  are 
within  acceptable  levels.  On  days 
predicted  to  exceed  the  California 
ambient  air  quality  standard  for  ozone 
(0.09  ppm).  all  forms  of  waste  burning 
would  be  prohibited.  EPA  is  currently 
investigating  the  methodologies  used  to 
predict  ozone  exceedances  and  no-bum 
days.  These  methodologies  could  be 
used  to  predict  air  quality  conditions 
using  current  and  forecasted  weather, 
meteorology,  ozone  levels,  and  other 
relevant  criteria.  A  similar  forecasting 
strategy  would  be  used  as  part  of  the 
proposed  FIP  waste  burning  rule. 
SMAQMD  has  a  voluntary  permissive 
bum/no-bum  program  which  takes  into 
account  predicted  high  ambient  ozone 
levels.  VCAPCD  restricts  burning  when 
the  California  ozone  standard  of  0.09 
ppm  is  expected  to  be  exceeded. 

Although  not  contained  within  the 
proposed  FIP  mle.  EPA  expects  to 
establish  a  notification  system 
compatible  with  and  similar  to  those 
already  in  place  for  current  permissive 
bum  day /no-bum  day  programs. 

Because  poor  visibility  or  hi^ 
particulate  levels  can  also  result  during 
conditions  conducive  to  hi^  ambient 
ozone  levels,  there  is  expected  to  be 
some  overlap  between  current  no-bum 
days  and  any  additional  no-bum  days 
resulting  from  the  proposed  FIP 
program.  During  1990  no-bum  days 
were  declared  on  16  days  in  the 
Sacramento  FTP  area.  68  days  in  the 
South  Coast  FIP  area,  and  311  days  in 
the  Ventura  FTP  area.  Using  1990  air 
quality  data,  the  proposed  mle  is 
expected  to  restrict  burning  on  an 
estimated  additional  45  days  per  year 
(dpy)  in  the  Sacramento  FTP  area,  121 
dpy  in  the  South  Coast  FTP  area,  3  dpy 
in  the  Ventura  FIP  area.  In  the 
Sacramento  area,  the  largest  impact 
would  occur  on  days  during  July 
through  September  when  ozone  levels 
typically  reach  their  highest  levels.  In 


the  South  Coast,  the  largest  impact 
would  occur  on  high  ozone  days  during 
March  through  October.  Because  of 
Ventura's  current  policy  on  waste 
burning,  the  proposal  would  have 
minimal  impact. 

Open  burning  operations  at  single  and 
two-family  dwelfings  are  currently 
exempt  from  most  permissive  bum 'no- 
bum  day  programs.  Although  EP.\  is  not 
proposing  that  these  sources  be  required 
to  obtain  a  bum  permit,  the  proposed 
FIP  regulation  wrould  also  require  ihet 
this  type  of  burning  activity  be 
restricted  to  permissive  bum  da)-*. 
Comments  are  requested  on  the  impacts 
and  issues  resulting  from  including 
these  sources  in  the  proposed  FIP 
regulation. 

The  cost  resulting  from  the  lost 
opportunity  to  bum  waste  on  the 
additional  no-bum  days  would  be 
minimized  by  allowing  sources  to  bum 
on  days  when  exceedances  are  not 
predicted.  In  the  case  of  Sacramento,  the 
proposed  mle  is  expected  to  allow 
waste  burning  during  over  80  percent  of 
the  calendar  days  each  year.  However, 
in  the  South  Coast,  where  the  state 
ozone  standard  is  exceeded  roughly  50 
percent  of  the  calendar  days  each  year, 
the  proposed  rule  would  restrict 
burning  to  approximately  50  percent  of 
the  calendar  days  per  year.  The  impact 
of  the  proposed  Fff  measure  in  Ventura 
is  expected  to  be  minimal  since  the 
district  has  already  instituted  a  policy  of 
restricting  burning  when  the  state 
standard  is  predicted  to  be  exceeded. 

Comments  are  requested  on  the 
feasibility  of  this  strategy  for  the  FIP 
areas,  especially  for  the  South  Coast  FIP 
area.  EPA  also  requests  information  on 
potential  costs  resulting  from  the 
proposed  FIP  measure.  Comments  are 
also  requested  on  alternative  strategies 
(e.g.,  soil  incorporation,  residue 
removal,  after  market  disposal 
alternatives)  which  will  reduce  waste 
burning  impacts  on  ambient  ozone  air 
quality.  EPA  seeks  comments  on  ways 
to  avoid  any  increased  costs  and 
increased  pesticide  use  that  may  be 
associated  with  the  rule.  Comments  are 
requested  on  potential  VOC  reductions 
resulting  from  implementation  of  the 
Connelly-Areias-Chandler  Rice  Straw 
Buming  Reduction  Act  of  1991 
(California  Health  &  Safety  Code,  Part  4. 
Chapter  3,  Article  3,  Section  41865). 

Comments  are  requested  on  the 
necessity  of  exemptions  in  the  proposed 
FIP  measure.  For  example.  California 
district  offices  may  exempt  a  source 
from  no  bum  day  prohibitions  during 
circumstances  of  imminent  and 
substantial  economic  loss.  However, 
these  terms  are  undefined.  Comments 
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are  requested  on  an  appropriate 
definition  for  the  aforementioned  terms. 

EPA  is  also  requesting  comment  on  an 
alternative  to  the  aforementioned 
strategy.  As  an  alternative,  a  waste 
burning  measure  could  b«  designed  to 
only  allow  waste  burning  during  the 
period  of  the  year  when  ozone  levels  are 
within  the  state  ozone  standard, 
typically  November  through  February 
depending  on  the  area.  This  alternative 
would  supplement  the  current  no-burn 
day  program  and  prohibit  burning 
during  the  ozone  season.  This  approach 
would  provide  greater  certainty  to 
affected  parties  so  they  could 
adequately  plan  their  bum  schedules; 
however,  it  would  also  provide  less 
flexibility  by  prohibiting  burning  on 
days  expected  to  be  within  ozone 
standard. 

While  EPA  is  continuing  to  evaluate 
the  emissions  inventory  and  potential 
reductions  from  the  proposed  FIP 
measure,  preliminary  emission 
reduction  estimates  from  the  1990 
baseline  are  1.8  to  3.6  tpd  in  the 
Sacramento  area,  0.3  to  0.5  tpd  in  the 
South  Coast  FIP  area,  and  less  than  0.1 
tpd  in  the  Ventura  FIP  area.  Actual 
reductions  will  depend  on  the  overall 
effectiveness  of  the  FIP  measure. 

(m)  Residential  Water  Heaters 
(Sacramento).  Proposed  40  CFR 
52.2961(1)  controls  NOx  emissions 
resulting  from  residential  water  heaters. 
Emission  reductions  are  achieved  by:  (1) 
replacement  of  conventional  gas-fired 
water  heaters  with  low-NOx  units;  (2) 
replacement  of  conventional  gas-fired 
water  heaters  with  electric  water 
heaters;  or  (3)  installation  of  solar 
panels  to  decrease  natural  gas 
consumption  associated  with  the  use  of 
gas-fired  water  heaters. 

The  proposed  rule  applies  to  any 
natural  gas-fired  water  heater  installed 
in  the  Sacramento  FIP  area  after  August 
15,  1995,  which  emits  in  e.xcess  of  40 
nanograms  of  NOx  (calculated  as  weight 
equivalent  NOx  per  joule)  and  with  a 
heat  input  rating  less  than  75,000 
British  thermal  units  per  hour  (Btu/hr). 
The  rule  does  not  apply  to  water  heaters 
with  a  rated  heat  input  of  75,000  Btu/ 
hr  or  greater,  used  for  recreational 
vehicles,  or  used  exclusively  to  heat 
swimming  pools  and  hot  tubs. 

The  proposed  rule  is  based  largely  on 
SCAQMD  Rule  1121,  BAAQMD 
Regulation  9— Rule  6,  and  VCAPCD 
Rule  74.11. 

Evaluation  of  the  environmental, 
economic,  and  other  impacts  of  the 
proposed  rule  are  discussed  in  detail  in 
EPA's  technical  support  document.  The 
proposed  rule  is  expected  to  result  in  a 
cost  savings  created  by  the  more  energy 
efficient  units  and  lower  cost  of  the  low- 


NOx  units  (compared  to  currently  sold 
units).  Considering  the  long-term  fuel 
costs  for  residential  water  heating,  solar 
water  heaters  can  also  be  a  cost-effective 
option. 

As  described  in  the  technical  support 
document,  uncontrolled  1990  NOx 
emissions  ft-om  residential  water  heaters 
were  1.8  tpd  in  the  Sacramento  FIP  area. 
Emissions  are  projected  to  continue  to 
grow  to  2.3  tpd  in  1999  and  to  2.7  tpd 
in  2005.  Implementation  of  this 
proposed  rule  is  projected  to  reduce 
those  emissions  by  0.2  and  0.6  tpd 
respectively  at  a  retail  cost  savings  of 
$3.00  to  $19.00  per  heater  (1992  dollars) 
if  replaced  with  a  low-NOx  heater. 
Additional  reductions  will  continue  to 
occur  until  approximately  2008  when  it 
is  expected  that  all  existing  units  will 
have  been  replaced^e  by  the  low-NOx 
units.  Energy  savings  and  costs  would 
also  accrue  if  currently  available  low- 
NOx,  higher  efficiency  units  or  solar 
powered  water  heaters  were  used.  While 
electric  water  heaters  are  also  an  option, 
electricity  currently  costs  approximately 
three  times  the  cost  of  natural  gas  in  the 
Sacramento  area. 

Additional  reductions  could  be 
achieved  in  all  three  FIP  areas  by 
requiring  that  a  percentage  of  new 
housing  starts  in  the  areas  install  solar 
water  heater  systems.  While  it  is  not 
feasible  for  EPA  to  require  this  approach 
through  a  FIP  regulation,  it  is  very 
feasible  for  local  communities  to  adopt 
ordinances  that  require  a  percentage  of 
solar  water  heaters  in  new  construction. 
Examples  of  such  communities  include 
the  Gold  River  Area  Housing 
Development  in  Sacramento,  the  City  of 
La  Verne  in  Los  Angeles  County,  and 
the  cities  of  Thousand  Oaks  and  Del 
Mar. 

Comments  are  requested  on 
additional  methods  or  options,  such  as 
market  incentives  and  methods 
encouraging  solar  technologies,  which 
might  further  reduce  NOx  emissions 
from  residential  water  heaters. 

(n)  Stationary  Internal  Combustion 
Engines  (Sacramento).  Proposed  40  CFR 
52.2961(m)  controls  NOx  emissions 
resulting  from  stationary  internal 
combustion  (IC)  engines.  These  engines 
are  used  for  a  variety  of  applications 
including  electric  power  generation  for 
both  base  and  standby  service,  oil  and 
gas  pipeline  pumping/transport,  oil  and 
gas  exploration  and  production, 
irrigation,  hoisting,  and  nuclear  power 
plant  emergency  cooling  water  pump 
operation.  Engines  are  generally 
classified  by  fuel  type,  method  of 
ignition,  combustion  cycle,  and 


4"  Estimated  service  life  of  a  residential  water 
heater  is  approximately  twelve  years. 


charging  method.  1990  NOx  emissions 
from  IC  engines  in  the  Sacramento  FIP 
area  were  estimated  at  2.6  tons  per  day. 

Several  control  techniques  are 
available  for  controlling  NOx  emissions 
from  IC  engines.  Combustion  controls 
include  exhaust  gas  recirculation, 
prestratified  charge,  injection  timing 
retard,  pre-ignition  chamber 
combustion,  control  of  the  air-to- fuel 
ratio,  and  wet  injection.  Post 
combustion  add-on  controls  include 
selective  noncatalytic  reduction 
selective  catalytic  reduction.  Other 
control  techniques  include  conversion 
of  fuel-fired  engines  to  electric  motors 
or  the  use  of  alternative  fuels  such  as 
methanol  in  place  of  diesel  fuel. 

The  proposed  rule  applies  to  any 
owner  or  operator  of  an  IC  engine  rated 
at  50  or  more  brake  horsepower  in  the 
Sacramento  area.  After  May  15,  1997,  all 
IC  engines  shall  meet  a  parts  per  million 
NOx  standard  based  on  engine  and  fuel 
type  as  follows:  rich-bum  engines,  25 
ppm;  lean-bum  engines,  45  ppm;  diesel 
80,  ppm;  rich-burn  (waste  gas),  50  ppm; 
lean-bum  (waste  gas),  125  ppm.  VOC 
and  CO  limits  are  also  included  within 
the  standards.  Engines  rated  at  less  than 
50  brake  horsepower  or  operated  less 
than  200  hours  per  calendar  year  are 
exempt  from  the  requirements  of  the 
proposed  rule.  Additional  exemptions 
are  provided  for  very  low  or  specialized 
uses. 

The  proposed  rule  limits  are  based 
largely  on  SCAQMD  Rule  1110.2, 
VCAPCD  Rule  74.9,  and  EPA's  ACT 
guidance  for  IC  engines. 

Evaluation  of  the  environmental, 
economic,  and  other  impacts  are 
discussed. in  detail  in  EPA's  technical 
support  document.  The  mle  is  expected 
to  affect  approximately  100  IC  engines 
in  the  Sacramento  FIP  area.  Although 
there  are  additional  IC  engines  in  the 
FIP  area,  these  sources  are  already 
meeting  the  proposed  FIP  limits  or 
would  be  exempt  from  the  proposed 
measure.  As  described  in  the  technical 
support  document,  1990  uncontrolled 
NOx  emissions  from  subject  sources 
were  estimated  at  2.6  tons/day  (tpd). 
Implementation  of  this  rule  is  expected 
to  reduce  those  emissions  by  2.3  tpd  at 
an  average  estimated  cost  of  $7,200  per 
ton  of  NOx  reduced. 

It  is  important  to  note  that  this 
proposed  rule  will  be  amended  in  the 
final  promulgation  to  further  clarify 
which  engines  are  subject  to  the  mle's 
provisions.  The  effect  of  such 
amendment  may  be  to  exempt  from  the 
requirements  of  this  mle  any  new  IC 
engines  which  will  be  subject  to 
proposed  FIP  nonroad  engine  mles  or 
national  nonroad  engine  regulations 
issued  under  EPA's  authority  for 
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regelating  mobile  sources  in  accordance 
with  Title  II  of  the  Act.  These  mobile  IC 
engines  are  proposed  to  be  governed  by 
specific  emission  standards  and  other 
requirements  discussed  below  in  section 
III.1X4. 

ll^e  emission  reduction  estimates 
pre  spnted  above  are  associated  with 
red  .^ctions  only  from  existing  IC  engines 
reflajctcd  in  the  1990  emissions 
i.-ns^tory.  In  tlio  final  FIP,  EPA  will 
attf  npt  to  adjust  this  calculation  of 
ere  lit  to  clarify  the  relationship 
biM  seen  reductions  from  this  proposed 
n:i<i  and  reductions  from  the  nonroad 
engi  le  rule  proposed  in  III.D.5.,  which 
F.pr  lies  to  newly  manufactured  nonrntid 
IC  s  !!g;nes.  Tho  sdJListn.ent  would 
am--  :d  NOx  reduction  crt^dits  attributed 
to  I  loposed  rule  40  CFR  52.2961  (m).  by 
a  fa:  tor  relating  to  the  e.xpcctf^d  turnover 
of  e>i3ting  IC  engines  through  the  year 
of  a  I  ainniont. 

((i  Industrial,  Commercial,  and 
Insli  utional  Boilers.  Steam  C«nerators. 
and  process  Heaters  (Sacramento).  (1) 
Biotass  Boilers.  Proposed  40  CFR 
52.::fe61(n)  controls  NOx  emisbions 
resulting  from  biomass  boilers.  Biomass 
hui.  9rs  typically  burn  wood,  wood 
waftie,  and/or  bark  as  a  fuel  source. 
Almond  shells,  landfill  gas,  or  natural 
gas  Ihave  also  been  used  as  a 
supplemental  fuel  source.  Emission 
reductions  are  achieved  through 
application  of  selective  noncatalylic 
reduction  or  selective  catalytic 
reduction.  Both  systems  are  post- 
corr  bustion  NOx  control  techniques  in 
which  ammonia  (or  urea)  is  injected 
intc  the  flue  gas  to  reduce  NOx  to 
nitragen  and  water. 

The  proposed  rule  applies  to  any 
owner  or  operator  of  a  biomass  boiler  or 
steatn  generator  with  a  rated  heat  input 
cap  icity  equal  to  or  greater  than  5 
million  British  thermal  units  per  hour 
(mniBtu/hr)  and  an  annual  heal  input 
greitpr  than  or  equal  to  9  billion  Btu/yr. 
Aft*  r  May  15,  1997.  biomass  boilers 
shall  either  meet  a  70  ppm  NOy 
standard  or  reduce  uncontrolled  NOx 
emi  iSions  by  50  percent. 

T  le  proposed  rule  limits  are  based 
largely  on  demonstrated  controls  at 
appj-oximately  30  different  biomass 
boilors  located  in  the  U.S.  Although  a 
SIP  rule  written  solely  for  biomass 
boiler*"  does  not  exist  in  any  other 
California  districts,  the  FIP  rule  is 
modeled  after  currently  adopted  NOx 
boiler  rules  in  California. 

Evaluation  of  the  environmental, 
economic,  and  other  impacts  are 
discussed  in  detail  in  EPA's  technical 
support  docximent.  The  rule  is  expected 
to  affect  biomass  boilers  at  five  sources 
(Michigan  California  Lumber,  SierraPine 
Lim  ted,  Lausmann  Lumber  and 


Moulding,  Formica  Corporation,  and 
Blue  Diamond)  in  the  Sacramento  FIP 
area.  Three  of  these  sources  (Michigan 
California  Lumber,  SierraPine  Limited, 
and  Formica  Corporation)  are  also 
subject  to  RACT  rules  in  this  FIP 
proposal  (see  section  III.C.2).  Although 
additional  biomass  boilers  are  located  in 
the  FIP  area,  these  boilers  are  already 
meeting  the  proposed  FIP  limits. 

As  described  in  the  technical  support 
documeiU.  1990  uncontrolled  NOx 
emissions  from  these  five  sources  were 
0.8  tpd.  Implementation  of  this 
proposed  rule  is  projected  to  reduce 
those  emissions  by  0.34  tpd  at  an 
aviTiige  ostimatc-d  cost  of  $2,500  per  ton 
(jf  .\Ox  reduced. 

Additional  rediicticns  could  b<3 
achieved  by  requiring  replacement  of 
the  biomass  boilers  with  new  boilers 
which  bum  cleaner  facls  (e.g.,  natural 
gas),  although  this  may  not  be  a  cost 
effective  option  for  some  sources. 

(2)  Gaseous/Liquid  Fuel  Fired  Boilers 
with  a  Rated  Heat  Input  Capacity  of 
Equal  to  or  Greater  than  5  mm.Dtu/hr. 
Proposed  40  CFR  52.2961  (u)  controls 
NOx  emissions  resulting  from  boilers, 
steam  generators,  and  process  heaters 
which  have  a  rated  heat  input  capacity 
of  greater  than  5  mmBtu/hr.  A  boik  r  or 
steam  generator  is  used  to  produce 
steam  which  is  then  used  to  produce 
mechanical  power,  thermal  energy,  or 
electricity.  A  process  heater  is 
combustion  equipment  used  to  transfer 
heat  indirectly  to  water  or  process 
streams.  These  units  can  be  fired  with 
natural  gas.  propane,  distillate  or 
residual  oil.  or  landfill  or  sewage  gas. 

Emission  reductions  are  achieved 
through:  (1)  Retrofitting  units  with  low- 
NOx  burners;  (2)  retrofitting  units  with 
flue  gas  recirculation  systems;  (3) 
application  of  selective  noncatalvtic 
reduction  (e.g..  installing  an  ammonia 
injection  system);  or  (4)  application  of 
selective  catalytic  reduction  (e.g., 
installing  an  ammonia  injection  system 
with  a  catalyst). 

The  propospd  rule  applies  to  any 
owner  or  operator  of  a  boiler,  steam 
generator,  and  process  heater  which  has 
a  rated  heat  input  capacity  of  equal  to 
or  greater  than  5  mmBtu/hr.  After  May 
15.  1997,  all  units  with  an  annual  heat 
input  rate  greater  or  equal  to  9  billion 
Btu  per  year  (lO^  Btu/yr)  and  using 
gaseous  fuels  shall  meet  a  30  ppm  NOx 
standard;  units  using  liquid  fuels  shall 
meet  a  40  ppm  NOx  standard.  Units  that 
operate  with  an  aiuiual  heat  input  rate 
less  than  9x10^  Btu/yr  shall  be  tuned 
once  every  six  months  or  after  750  hours 
of  operation. 

Tne  proposed  rule  limits  and 
requirements  are  based  largely  on 
SCAQMD  Rule  1146.  VCAPCD  Rule 


74.15,  Yolo-Solano  AQMD  Rule  2.27, 
GARB'S  RACT/B/VRCT  guidance,  and 
EPA's  ACT  document  for  process 
heaters. 

Evaluation  of  the  environmental, 
economic,  and  other  impacts  are 
discussed  in  detail  in  EPA's  technical 
support  document.  The  rule  is  expected 
to  affect  approximately  60  units  in  the 
Sacramento  FIP  area.  Approximately 
nine  of  these  units  are  already 
scheduled  for  rt  placement  with  cleaner 
burning  co^eneration  gas  turbines.  As 
drsiribed  in  the  technical  support 
document,  1&10  uncontrolled  NOx 
emissions  from  these  sources  were  1.2 
tpd.  luiplementatiori  of  this  proposed 
rule  is  projected  to  reduce  those 
emissions  by  0.78  tpd  at  an  averag-:* 
estimated  cost  of  S6,900  per  ton  of  NOx 
reduced. 

(3)  Gasoous/Liquid  Fuel-Fired  Boilers 
with  a  Rated  Heat  Input  Capacity  of  less 
than  5  mn;Btu/hr  but  g.'-eater  than  1 
mmBtu/hr.  Proposed  40  CFR  52.296  l(v) 
controls  NOx  emissions  resulting  horn 
boilers,  steam  generators,  and  process 
heaters  which  have  a  rated  heat  input 
capacity  of  less  than  5  mmBtu/hr  but 
greater  than  1  nmiBtu/hr.  A  boiler  or 
steam  generator  is  used  to  produce 
steam  which  is  then  used  to  produce 
mechanical  power,  thermal  energy,  or 
electricity.  A  process  heater  is 
combustion  equipment  used  to  transfer 
heat  indirectly  to  water  or  process 
streams.  These  units  are  typically  fired 
with  natural  gas  or  propane.  Emission 
reductions  are  achieved  through 
retrofitting  units  with  low-NOx  burners. 

The  proposed  rule  applies  to  any 
owner  or  operator  of  a  boiler,  steam 
generator,  and  process  heater  which  has 
a  rated  heat  input  capacity  of  less  than 
5  mmBtu/hr  but  greater  than  1  mmBtu/ 
hr.  After  May  15.  1997,  all  units  with  an 
annual  heat  input  rate  greater  than  or 
equal  to  LexlO'  Btu./yT  shall  meet  a  30 
ppm  NOx  standard.  Units  that  operate 
with  an  annual  heat  input  rate  less  than 
1.8x109  Btu/yr  but  greater  than  0  SxlO' 
Btu/yr  shall  be  tuned  once  every  six 
months  or  after  750  hours  of  operation. 

The  proposed  rule  limits  and 
requirements  are  based  largely  on 
SCAQMD  Rule  1146.1  and  VCAPCD 
Rule  74.15.1.  Evaluation  of  the 
environmental,  economic,  and  other 
impacts  are  discussed  in  detail  in  EPA's 
technical  support  document. 

The  proposed  rule  is  expected  to 
affect  approximately  25  units  in  the 
Sacramento  FIP  area.  As  described  in 
the  technical  support  document,  1990 
uncontrolled  NOx  emissions  from  these 
sources  were  0.05  tpd  or  19.2  tpy. 

Implementation  of  this  proposed  rule 
is  projected  to  reduce  those  emissions 
by  9.2  tpy  at  an  average  estimated 
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annual  savings  of  S4,600  per  ton  of  NOx 
reduced.  The  savings  accrue  from  an 
estimated  10  percent  reduction  in  fuel 
resulting  from  the  installation  of  low- 
NOx  burners. 

(p)  Gas  Turbines  (Sacramento). 
Proposed  40  CFR  52.2961  (o)  controls 
NOx  emissions  resulting  from  gas 
turbines.  A  gas  turbine  is  an  internal 
combustion  engine  that  operates  with  a 
rotary  rather  than  a  reciprocating 
motion.  Compressed  air  and  fuel  are 
introduced  to  the  ccmbustor  section 
were  the  fuel  is  burned.  Hot  combustion 
gases  then  enter  the  turbine  section, 
where  the  gases  rotate  one  or  more 
shafts  which  power  the  compressor  and 
electric  generator.  Electric  utilities  and 
cogenerators  use  gas  tiubines  to  produce 
electricity  and  useful  thermal  energy. 
Gas  turbines  can  bum  a  variety  of  fuels 
including  natural  gas,  waste  process 
gases,  or  liquid  fuels  such  as  distillate 
oils. 

There  are  three  generic  control 
techniques  available  for  controlling  NOx 
emissions  from  gas  turbines:  (1) 
Injection  of  water  or  steam  into  the 
combustor;  (2)  add-on  post  combustion 
controls  (e.g.,  selective  catalytic 
reduction);  and  (3)  modification  to 
combustor  designs. 

The  proposed  rule  applies  to  any 
owner  or  operator  of  a  stationary  gas 
turbine  with  a  rated  heat  output 
capacity  equal  to  or  greater  than  0.3 
megawatt  (MW).  After  May  15,  1997,  all 
stationary  gas  turbines  rated  equal  to  or 
greater  than  0.3  but  less  than  2.9  MW 
shall  meet  a  compliance  limit  based  on 
25  ppm  NOx  times  a  demonstrated 
percent  efficiency.  Stationary  gas 
turbines  rated  equal  to  or  greater  than 
2.9  MW  shall  meet  a  compUance  limit 
based  on  9  ppm  NOx  times  a 
demonstrated  percent  efficiency. 
Peaking  units  and  emergency  standby 
units  operated  less  than  200  hours  per 
calendar  year  are  exempt  from  the 
reduction  requirements  but  must  keep 
records  to  verify  hour  of  operation. 
Additional  exemptions  are  provided  for 
very  specialized  uses. 

The  proposed  rule  limits  are  based 
largely  on  SC.\QMD  Rule  1134,  GARB 
RACT/BARCT  guidance,  and  EPA's 
ACT  guidelines. 

Evaluation  of  the  environmental, 
economic,  and  other  impacts  are 
discussed  in  detail  in  EPA's  technical 
support  document.  The  proposed  rule  is 
expected  to  affect  gas  turbines  at  only 
one  source  (i.e..  Proctor  and  Gamble)  in 
the  Sacramento  FIP  area.  However,  the 
Procter  and  Gamble  unit  is  cxurently 
scheduled  for  replacement  with  a  newer 
gas  turbine  which  will  operate  at  5  ppm 
NOx.  Although  additional  gas  turbines 
are  located  in  the  FIP  area,  these  units 


are  already  meeting  the  proposed  FTP 
limits  or  are  exempt  from  the  proposed 
rule. 

As  described  in  the  technical  support 
document,  1990  imcontrolled  NOx 
emissions  from  this  soiure  was  0.43  tpd. 
Implementation  of  this  proposed  rule  is 
projected  to  reduce  those  emissions  by 
0.2  tpd  at  an  estimated  cost  of  $6,700 
per  ton  of  NOx  reduced. 

4.  Regulations  Imposed  Statewide 

a.  Introduction — Rationale  for 
Statewide  Control. — Section 
110(a)(2)(A)  of  the  Act  directs  states  to 
include  in  a  SIP  those  enforceable 
control  measures  necessary  to 
demonstrate  attainment.  This 
requirement  extends  to  development  of 
federal  plans.  Paragraphs  III.C.4.b-e  of 
this  NPRM  describe  a  set  of  area  source 
rules  that  EPA  is  proposing  to 
implement  on  a  statewide  basis  in  order 
to  assure  compliance  and  emission 
reductions.  In  addition,  an  option  for  a 
statewide  manufacturers  rule  is 
discussed  for  the  solvents  and  coatings 
categories  regulated  imder  the  proposed 
VOC  cap  rules  (see  section  III.C.5). 

EPA  is  proposing  statewide 
requirements  fey  area  source  categories 
that  consist  of  portable  VOC-confaining 
materials  including  architectural 
coatings,  pesticides,  aerosol  paints  and 
other  consxmier  products.  These 
categories  differ  from  traditional  point 
source  categories  for  which  emissions 
principally  occur  at  a  few  stable 
locations  where  products  are 
manufactured.  In  contrast,  area  sources 
are  distributed  widely  and  emit 
pollutants  where  products  are  used. 
EPA  believes  that  regulations  for  these 
categories  will  be  most  effective  if 
applied  uniformly  throughout  the  State. 

Most  notably,  EPA  cannot  assure 
compliance  for  these  area  source 
categories  at  the  point  of  emissions  as 
achieved  with  point  sources.  This 
would  require  routine  inspection  and 
enforcement  against  individual 
consumers  for  using,  for  example,  high 
VOC  house  paints  and  bathr'jom 
cleansers.  EPA  has  neither  the  resources 
for  such  a  program,  nor  the  expectation 
that  individual  consumers  should  be 
responsible  for  monitoring  the  VOC 
contents  of  their  paints  and  cleansers. 
Instead,  EPA  must  rely  on  compliance  at 
point  of  sale  or  manufacture  such  as,  in 
this  example,  paint  and  cleanser 
distributors. 

Unfortunately,  because  there  is  little 
threat  of  enforcement  against  actual 
product  users,  EPA  believes  that 
regulations  affecting  these  categories 
would  be  routinely  circ\unvented  if 
standards  varied  in  neighboring  areas. 
If,  for  example,  the  architectural  coating 


rule  applied  only  in  the  narrow  FIP 
areas,  house  painters  in  southern  Sutter 
County  (part  of  the  nonattainment  area) 
might  drive  to  northern  Sutter  (outside 
the  nonattainment  area)  to  purchase 
cheaper  paints,  or  lemon  growers  in 
Ventura  might  cross  into  Santa  Barbara 
for  a  pesticide  formulation  they  had 
used  the  year  before. 

While  EPA  has  not  attempted  to 
quantify  the  erosion  in  projected 
emission  reductions  that  would  occur  if 
these  FIP  rules  were  implemented  on  an 
area  rather  than  statewide  basis,  there  is 
much  anecdotal  evidence  to  confirm 
that  considerable  circumvention  of  the 
rules  would  occur.  California  air 
pollution  agencies,  for  example,  believe 
such  circumvention  routinely  erodes  the 
effectiveness  of  existing  architectural 
coating,  automobile  refinishing,  and 
other  local  regulations.  Such 
circumvention  is  an  important  force 
behind  the  ongoing  national  regulatory 
negotiation  designed  to  establish 
consistent  architectural  coating 
standards.  It  is  also  a  primary  rationale 
for  existing  California  legislation 
requiring  statewide  regulation  of 
consumer  products. 

One  could  extend  this  di|cussion  to 
argue  that  these  area  source  rules  should 
be  implemented  on  a  national  basis. 
Particularly  along  the  northern  and 
eastern  State  borders,  EPA  expects  some 
circumvention  of  rules  affective  only  in 
California.  These  borders  are  relatively 
scarcely  populated,  however,  and  fairly 
far  from  the  FIP  areas.  EPA  expects, 
therefore,  minimal  impact  in  the  FIP 
areas  and  believe  that  the  State  of 
California  is  the  most  appropriate  area 
in  which  to  implement  these  rules. 

While  the  need  for  enforceability  is 
the  primary  and  independently  legally 
sufficient  justification  for  implementing 
these  rules  on  a  statewide  basis,  several 
additional  benefits  to  this  approach  are 
discussed  below: 

(i)  Consistency.  With  the  exception  of 
architectural  coatings,  all  the  categories 
proposed  as  statewide  measures  in  this 
NP!\M  are  currently  addressed  in 
Cahfomia  on  a  statewide  basis.*^ 
Statewide  FIP  measures  maintain 
consistency  with  these  regulations, 
minimizing  unnecessary  complexity  for 
all  concerned  parties. 

(ii)  Fairness.  Statewide  rules  would 
provide  a  more  level  playing  field  than 
do  area-specific  requirements.  Area- 
specific  pesticide  controls,  for  example, 
might  place  parsley  growers  in  Ventura 


<^  Pesticides  are  regulated  statewide  under  the 
California  Food  and  Agriculture  Code,  consumer 
products  are  regulated  statewide  under  the 
California  Code  of  Regulations,  and  aerosol  paints 
are  proposed  for  inclusion  In  the  statewide 
consumer  products  regulations. 
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at  a  competitive  disadvantage  compared 
to  parsley  growers  in  San  Joaquin. 
Statewide  rules  minimize  the  potential 
for  such  inequities,  helping  fulfill  one  of 
the  FIP  goals  discussed  in  section  I.B  of 
this  NPRM.  In  addition,  many  parts  of 
California  besides  the  FIP  areas  have 
significant  ambient  ozone  problems, 
including  San  Diego,  the  San  Joaquin 
Valley,  and  the  Southeast  Desert.  These 
areas  may  also  need  the  statewide 
controls  described  in  this  NPRM  in 
order  to  attain  the  health-based  ozone 
standard. 

(iii)  Reduce  costs  to  industry.  From  an 
industry  perspective,  it  is  important  for 
certain  types  of  rules  to  be  consistent 
throughout  the  state.  In  this  instance. 
EPA  believes  that  most  manufacturers 
support  statewide  regulations  for  the 
suggested  source  categories.  Coating 
manufacturers  complain,  for  example,  of 
the  current  expense  and  complexity  of 
complying  with  different  standards  in 
California's  many  districts.  These 
expenses  accrue  not  only  from  research 
resources  needed  to  develop  multiple 
coatings,  but  from  subsequent 
complexities  in  marketing,  distributing, 
and  tracking  compUance.  All  these  tasks 
would  be  simplified,  however,  by 
establishing  one  standard  for  the  entire 
State  as  proposed  in  this  NPRM. 

fc.  Architectural  Coatings — 
Architectural  and  industrial 
maintenance  (AIM)  coatings  are  coatings 
or  paints  generally  used  by  consumers 
and  contractors.  These  coatings  are 
formulated  and  recommended  for  field 
application  to  structures  (e.g.. 
residences,  commercial  buildings,  emd 
bridges)  and  their  appurtenances  (e.g.. 
doors,  cabinets,  fences,  railings,  and 
gutters). 

AIM  coatings  primarily  provide  a 
decorative  and/or  general  protective 
function.  Although  there  are  a  myriad  of 
types  and  grades,  AIM  coatings  are 
generally  classified  as  exterior  and 
interior  paints,  industrial  maintenance 
coatings,  roof  coatings,  primers, 
lacquers,  stains,  traffic  paints,  and 
specialty  coatings. 

These  coatings  are  formulated  with  a 
variety  of  components  including 
pigments,  resins,  solvents,  and 
additives.  Solvents,  which  are  typically 
VOCs.  often  contribute  to  the  formation 
of  ozone  as  they  volatilize  after 
application.  AIM  coatings  have  been 
regulated  in  California  since  the  late 
1970s  and  all  major  metropolitan  areas 
in  the  State  have  an  architectural 
coating  rule.  AIM  coating  emissions  for 
California  were  estimated  at  197  tpd  (in 
1989).  with  approximately  50  percent  of 
the  emissions  within  the  three  FIP  areas. 
1990  FIP  area  emissions  were  estimated 
at  92  tpd  in  the  South  Coast,  5  tpd  in 


Ventura,  and  12  tpd  in  the  Sacramento 
area.  Because  of  the  magnitude  of 
emissions  resulting  from  this  group  of 
coatings.  EPA  is  proposing  a  FIP 
measure  which  will  provide  reductions 
to  help  demonstrate  attainment  in  the 
FIP  areas. 

The  proposed  AIM  coatings  FIP  rule 
(see  40  CFR  52.2959)  builds  upon  the 
California  Air  Resources  Board — 
California  Air  Pollution  Control  Officers 
Association  1989  Suggested  Control 
Measure  (SCM)  for  Architectural 
Coatings  and  upon  current  district  rules. 
In  addition,  and  parallel  to  the  FIP 
effort,  EPA  is  involved  in  a  Regulatory 
Negotiation  ««  (Reg  Neg)  for  the 
development  of  a  national  AIM  coating 
regulation.  The  relationship  between  a 
potential  national  rule  and  the  proposed 
FIP  rule  is  discussed  later  in  this 
section.  Where  possible,  EPA  has 
attempted  to  take  into  account  the 
potential  outcome  of  the  Reg  Neg  and  its 
possible  impact  on  a  FIP  regulation. 

The  proposal  is  modeled  after  the 
1989  SCM  and  currently  adopted 
Cahfomia  regulations,  and  it 
incorporates  recent  information 
regarding  low  VCX;  AIM  coatings.  The 
proposed  regulation  phases  in  lower 
coating  hmits  from  1996  to^003.  In 
January  1996,  initial  limits  for 
approximately  40  coating  categories  will 
go  into  effect.  This  will  be  followed  by 
a  second  reduction  phase  in  2000  with 
lower  limits  for  select  categories  such 
as:  all  clear  wood  finishes  [350  grams  of 
VOC  per  liter  (g/1));  concrete  curing 
compounds  (250  g/1);  and  traffic  paints 
(125  g/1).  A  third  reduction  phase  in 
2003  will  lower  limits  for  select 
categories  such  as:  varnishes  (250  g/1); 
fiats  (50-150  g/1);  many  industrial 
maintenance  coatings  (275  g/1);  non-flats 
(150  g/1);  roof  coatings  (250  g/1);  and 
traffic  paints  (50  g/1).  In  addition,  the 
small  container  (less  than  one  liter) 
exemption  will  be  phased  out  as  of 
2003. 

The  environmental,  economic,  and 
other  impacts  of  the  proposed  rule  are 
discussed  in  EPA's  technical  support 
document.  The  rule  is  expected  to  affect 
approximately  150  paint  manufacturers 
who  market  their  AIM  coatings  in  the 
State.  Implementation  of  this  rule  is 
expected  to  reduce  emissions  by  an 
estimated  25-30  percent,  depending  on 
the  stringency  of  the  current  SIP 
regulation  for  a  given  district.  FIP  area 
reductions  are  expected  to  be  2.0  tpd 
(1999)  and  2.3  tpd  (2005)  for 


■••The  Regulatory  Negotiation  includes 
representatives  from  industry,  user  groups, 
regulators,  and  environmental  organizations.  The 
goal  of  this  consensus  building  process  is  to  assist 
EPA  in  the  developinent  of  a  national  AJM  rule  or 
control  technique  guideline. 


Sacramento,  1.7  tpd  (2005)  in  Ventura, 
and  21  tpd  (2010)  in  South  Coast. 

The  proposed  FIP  AIM  coating  rule 
establishes  future  effective  limits  which 
allow  industry  lime  to  transition,  where 
necessary,  to  lower  VOC  coatings.  For 
the  most  part,  low  VOC  coatings  are 
being  sold  today  which  can  meet  the 
limits  proposed  for  2000  and  2003. 
While  EPA  acknowledges  that  the 
proposed  limits  may  in  some  cases 
phase  out  certain  high  VOC 
technologies  (e.g..  nitrocellulose 
lacquers),  the  proposal  assumes  that 
available  alternative  resin  technologies 
can  adequately  replace  high  VOC 
coatings.  The  proposal  will  also 
encourage  the  further  development  of 
new  and  improved  low  VOC 
technologies. 

As  described  earlier.  AIM  coatings  are 
formulated  with  pigments,  resins, 
solvents,  and  additives.  Changes  and 
improvements  in  coating  technologies 
begin  in  the  research  laboratories  of  the 
resin  manufacturers/suppliers  and  paint 
manufacturers  capable  of  researching 
new  resin  technologies.  The  cost  of 
phasing  in  lower  VOC  AIM  coatings  will 
depend  in  part  on  the  ability  of  resin 
manufacturers/suppliers  and  paint 
manufacttirers  to  develop  and  market 
low  VOC  coatings.  For  those  already 
manufacturing  low  VOC  products,  the 
proposed  regulation  would  initially 
impose  no  additional  costs  and  might, 
in  fact,  lead  to  increased  profits.  For 
AIM  coating  manufacturers  who 
manufacture  high  VOC  coatings  affected 
by  the  proposed  rule,  the  cost  may 
approach  several  thousand  $/ton  for 
conversion  to  low  VOC  product  lines. 
These  costs  can  be  partially  reduced 
through  the  assistance  of  resin 
manufacturers/suppliers  and/or  large 
paint  manufacturers,  who  are  primarily 
responsible  for  researching  and 
developing  new  coating  formulations. 
Upon  request,  most  resin 
manufacturers/suppliers  are  willing  to 
share  information  and  sample  low  VOC 
coating  formulations  with  interested 
paint  manufacturers,  both  large  and 
small,  to  assist  in  the  development  of 
low  VOC  coatings. 

While  low  VOC  coatings  are  available 
today  which  meet  the  proposed  coating 
limits,  there  continues  to  be  debate  over 
the  performance  characteristics  and 
perceived  limitations  of  certain  low 
VOC  AIM  coatings.  EPA  requests 
comment  and  technical  information  on: 
available  or  soon  to  be  available  low 
VOC  coatings  which  meet  the  proposed 
limits;  previous  or  potential 
reformulation  costs;  performance  or 
application  limitations  (if  any)  of  low 
VC3C  coatings;  and  any  AIM  coatings  or 
promising  technologies  where  low  VOC 
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technology  is  expected  to  advance 
beyond  the  proposed  AIM  FIP  limits. 

(1)  Relationsnip  to  National  Rule 
Dflvelopmcnt.  hi  early  1992,  EPA  begm 
to  explore  a  Reg  Neg  (57  FR  1443; 
January  14,  1992)  to  assist  in  fulfillicg 
its  obligation  for  a  national  AI\1 
regulation  or  CTG  as  described  under 
section  183(e)  of  the  Act,  Although 
today's  proposed  FIP  action  is 
independent  of  the  ongoing  Reg  Neg 
pioress  and  is  not  an  attempt  b>  the 
Agency  to  meet  the  requirements  of 
section  183(e),  EPA  will  fully  consider 
the  potential  Reg  Neg  outcome  and  mav 
modify  the  proposed  FIP  rule  as 
appropriate. 

Either  a  FIP  AIM  coating  rule  ur  a 
national  AIM  coaling  rule/CTG  will 
ultimately  provide  the  basis  for  the 
regulation  which  reduces  emissions 
from  AIM  coatings  sold  into  and  used  in 
California.  While  the  Reg  Neg  process  is 
nearing  completion,  unresolved  issues 
remain  and  EPA  does  not  anticipate  that 
the  proposed  action  under  section 
183(e)  will  be  pubUshed  prior  to  the 
court-ordered  FIP  proposal  doadlinrt.  In 
addition,  there  is  not  a  statutory 
deadline  for  an  AIM  rule  per  se  under 
section  183(e),«9  so  there  is  currently  no 
assurance  as  to  when  the  AIM 
regulation  will  be  finalized.  Because  of 
the  need  to  demonstrate  through  actual 
regulations  the  emission  reductions 
necessary  to  achieve  attainment  in  the 
FIP  areas,  EPA  could  not  rely  on  the 
speculative  outcome  of  the  Reg  Neg  for 
its  FIP  rule  and  is  therefore  proposing 
a  FIP  AIM  rule.  While  EPA  is  hopehil 
that  the  Reg  Neg  will  result  in  a  rule/ 
CTG  which  could  benefit  the  FIP  areas, 
the  court  ordered  deadline  for  the  FIP 
proposal  does  not  allow  EPA  the 
opportunity  to  wait  for  the  potential 
national  rule/CTG.  Upon  completion  of 
the  Reg  .Neg  process  and  EPA's 
proposed  national  AIM  rule/CTG,  EPA 
will  reevaluate  its  FIP  strategy  for  AJSi 
coatings. 

(2)  Relationship  to  Local  Rules.  While 
all  of  the  major  metropolitan  areas  in 
California  aheady  have  an  architectural 
coatings  rule,  coating  limits  may  vary 
between  districts  for  certain  AIM 
categories.  Because  the  proposed  FIP 
regulation  will  be  more  stringent  than 
all  current  district  regulations,  the 
proposed  FIP  rule  will  effectively  bring 


^'Set-lion  183(e)  of  the  CAA  requires  thd!  LTA 
submit  a  report  to  Congress  by  November  15,  1^3 
Upon  submission  of  the  final  report,  the 
Administrator  will  establish  categories  of  consumer 
and  commercial  products  intended  {or  regularioo 
and  divide  the  categories  into  four  groups  to 
establish  regulatory  priorities.  Everj'  two  vears  cfler 
promulgation  of  the  list.  EPA  shall  regulate  one 
group  until  all  four  groups  are  regulated.  EPA  ha.* 
yet  to  submit  the  report  and  establish  the  list  of 
categories  to  be  regulated. 


all  of  the  areas  under  a  common 
standard  to  provide  equity  within  the 
Industry  and  greatly  eah.ance  the 
enforceability  the  rule.*" 

(3)  Alternative  Reduction 
Approaches.  The  following  additional 
approachf>s  for  r'^ducing  emissions  from 
.■MM  coatings  wore  also  considered. 

(a)  Fees.  Because  of  large  diversity 
within  and  among  AIM  coating 
categories  and  beceuse  of  the  multitude 
of  uses  for  these  coatings,  it  may  be 
preferable  to  establish  a  fee-based 
strategy  for  providing  additional 
emission  rsductions  rather  than  to 
establish  limiu  for  specific  categories. 
For  example,  a  fee-based  strategy  could 
be  established  using  a  combination  of 
gallons  sold  and  VOC  in  each  gallon 
(e.g.,  an  annual  fee  equaling  total  grams 
or  pounds  of  VOC  sold  by  each 
manufacturer).  Because  fees  provide 
uncertainly  as  to  actual  emission 
reductions,  tlio  fees  would  need  to  be 
periodically  adjusted  to  achieve  their 
intended  reduction  and  market 
response.  Currently,  EPA  has  limited 
FIP  authority  (see  III.A.2.b.  and  c.)  to 
collect  and  redistribute  fees.  Because 
fees  have  previously  not  been  used  as  an 
emission  reduction  strategy,  limited 
data  is  available  to  predict  and  establish 
the  level  of  fee  necessary  to  achieve  the 
intended  reductions.  With  these 
constraints  in  mind,  EPA  is  asking  for 
comment  on  the  potential  use  of  fee- 
based  approaches  for  within  the  FIP. 
This  concept  is  also  discussed  in 
IU.C.5.i.(3). 

(b)  Corporate  Average  VOC  Emission 
(C\VE)  Limit.  Within  the  Reg  Neg 
discussions,  the  concept  of  a  CAVE 
hmit  has  been  suggested.  The  CAVE 
limit  would  allow  each  manufacturer  to 
average  all  coatings  sold  nationally  to 
meet  a  single,  overall  grams  of  VOC  per 
liter  CAVE  limit.  The  CAVE  limit  would 
be  based  on  a  table  of  standards  (e.g., 
VOC  limits  for  each  category)  and  the 
previous  sales  for  each  manufacturer.  In 
theory,  the  CAVE  approach  could  be 
applied  in  the  FIP  on  a  statewide  basis. 
Because  tha  limil  is  based  on  averaging, 
it  could  provide  uncertainty  as  to  the 
expected  reductions  (e.g.,  increased  use 
of  both  a  high  and  low  VOC  coating  may 
not  decrease  actual  emissions  to  the 
predicted  amount).  Therefore,  a 
backstop  measure  (e.g.,  a  cap  on  overall 
emissions  per  manufacturer)  may  be 
needed  to  guarantee  expected 
reductions.  Although  the  details  of  this 
concept  have  not  been  worked  out,  EPA 
is  askiig  for  comment  on  the  potential 


use  of  a  CAVE  approach  for  Al?4 
coatings  regulated  within  the  FIP. 

(c)  Manufacturers  Bubble.  In  EPA's 
1990  FIP  proposal,  the  concept  of  a 
manufacturers  bubble  was  proposed  as 
a  backstop  measure.  This  approach 
would  establish  a  single  gram  or  pound 
of  VOC  per  year  limit  for  each 
manufacturer  selling  coatings  within 
Cahfomia.  Each  manufacturer's  limil 
could  be  established  usi.ng  a  table  ft 
standards  and  historical  annual  sales. 
This  approach  aggressively  encourages 
the  i;se  of  low-VOC  coatings,  provides 
greater  assurance  of  actual  reductions, 
and  could  potentially  be  expanded  to 
incorporate  additional  flexibility,  such 
as  a  banking/trading  component. 
Although  the  details  of  this  concept 
have  not  bef>n  worked  out,  EPA  is 
a.sking  for  comment  on  the  potential  us(» 
of  a  manufacturers  bubble  for  coatings 
regulated  within  the  FIP.  This  concept 
is  further  discussed  in  Ill.C.S.i. 

c.  Consumer  Products. 5>  (1)  FTP 
Promulgation  of  Existing  CARB  Rules. 
Proposed  40  CFR  52.2957(a)  and  (b) 
control  VOC  emissions  from  consumer 
products  and  antiperspirants  and 
deodorants.  These  proposed  FIP 
measures  reflect  prenously  adopted 
CARB  limits.  Because  CARB  has  not 
submitted  the  measures  as  SIP  revisions. 
EPA  is  promulgating  these  measures, 
which  are  needed  for  progress  and 
attainment  in  the  three  FIP  areas.  These 
measures  would  also  provide  the 
framework  for  additional  future  FIP 
reduction  strategies  as  needed. 

(a)  Consumer  Products.  Proposed  40 
CFR  52.2957(a)  controls  VOC  emissions 
from  consumer  products,  with  the 
exception  of  antiperspirants, 
deodorants,  aerosol  paints,  and  a  few 
other  consumer  product  categories. "»* 
Consumer  products  are  chemical 
formulations  used  in  households  and 
institutions  and  includes  products  such 
as  detergents,  cleaning  compounds, 
pohshes,  floor  finishes,  personal  care 
products,  disinfectants,  and  automotive' 


'ioAs  a  matter  of  l<iw,  ih«  local  agencies  could 
continue  to  enforce  their  local  SIP  rules,  but 
manufacturers  would  be  expected  to  formulate  their 
coatings  to  address  the  more  stringent  statewide  FIP 
provisions. 


'•  As  specified  under  section  183(e)(3)  of  t.'ie 
CA.VA  of  1990,  EPA  is  required  to  study  emissions 
of  VOCs  from  consumer  and  commercial  prodtIR* 
and  to  investigate  the  development  of  a  natioruil 
rvg'jlation  or  CTG  for  selected  consumer  produr.s. 
While  in  ail  likelihood  EPA  will  be  deveiopmg  a 
national  regulation  or  CTG  for  many  of  the 
consumer  products  covered  by  the  proposod  FTP 
regulations,  the  proposed  FIP  regulation  Is  not  an 
attempt  on  EPA's  part  to  meet  its  183(e)(3) 
responsibilities.  When  and  if  EP.\  promuljiates  a 
national  regulation  or  CTG  for  consumer  products. 
EP.A  wiii  reevaluate  Its  FIP  strategy  for  consumer 
products. 

1'  While  CARB  has  attempted  to  regulate  most 
oinsunier  products,  some  products  have  not  been 
regulated  at  this  time.  These  include:  lubricanLi. 
hand  washing  detergents,  toilet  bowl  cleaners, 
disinfectants,  paint  strippers,  laundry  delergrnl'^ 
and  herbicides. 


spc'-i  !tj-  pr adv-cts.  The  proposed 
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ion  limits  the  V'OC  content  in 
U  sold,  supplied,  off«roJ  for  sale, 
ufaciUicd  for  use  wnr.tn 
r.ia.  Tho  rjle  cstabi.shes  V'OC 
consistent  wiiii  iimils  previoi-siv 
I  d  by  CARB.  1990  S'^'evvide 
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C'T.is:  :  or.s  from  consumer  products  are 
sstirr  i  led  at  230  tpd,  14  2  tpd  :n 
Sa.':rcT-iento.  108  tpd  :n  South  Coast. 
:pd  in  V'entura. 
CARB  and  proposed  FIP 
regu!  1  ;lons  for  consumer  products, 
inclu:  ing  antiperspirants  and 
deoti "  r'ir.ts,  cover  just  ovir  half  of  the 
consu  Tier  products  in  the  inventory-  or 
appr<;  kimately  130  tpd  statewide.  The 
CARli  and  proposed  FIP  consumer 
prodi;  ;t  rules  are  estimated  to  achiese  a 
VOC  amission  reduction  of  o\er  25 
perce.jt.  However,  these  rpductions  wi'il 
be  par)tia!ly  offset  by  growth  m 
consumer  product  sales.  The  FiP  area 
redu<  lions  after  growth  were  estimated 
at  1.3  tpd  (1999)  and  -1.5  tpd  (increase 
in  20  35)  in  Sacramento,  1.6  tpd  in  South 
Coast. ,0.2  tpd  in  Ventura.  Because  the 
FIP  consumer  product  requi.'^ments  are 
almost  identical  to  the  C-^RB  rules.  \he 
cost  (if  the  consumer  products  FIP 
measure  is  expected  to  be  zero. 

.\lthough  the  proposed  FIP  measure  is 
verj-  Similar  to  that  previously  adopted 
by  CARB.  minor  differences  e.xist 
between  the  proposed  FIP  regulation 
and  GARB'S  regulation.  Differences  are 
intended  to  simplify'  or  reduce  the 
administrative  burden  on  the  affected 
manufacturers  or  to  correct  rule 
deficiencies.  The  proposed  FIP 
consumer  products  rule  differs  from  the 
CARB  rule  in  that  it  deletes: 
requirements  for  certification  of 
chardoal  lighter  materials;  a  variance 
sectiqn;  and  a  federal  enforceability 
scc-ticjn.  Otherwise  the  rules  are 
virtuilly  identical. 

(b)  Antiperspirants  and  Deodorants. 
Propiiied  40  CFR  52.2957(bj  controls 
\  OC  er.iissions  from  antiperspirants  and 
deodorants.  The  regulation  limits  the 
VOC  trntent  of  products  sold,  supplied. 
olf?re|d  for  sale,  or  manufaaured  for  use 
within  California.  The  rule  establishes 
VOC  imits  based  on  those  previously 
adopted  by  CARB.  The  rule  establishes 
a  percent  VOC  by  weight  limit  for  both 
aerosol  and  non-aerosol  products  (e.g.. 
sticks  fend  roll-ons).  Althou£;h  aerosols 
make  up  approximately  25  percent  of 
the  market,  they  account  for 
appro  .ximately  90  percent  of  the 
emissions  from  this  category.  Statewide 
emissions  and  expected  reductions  are 
inror])Drated  in  the  consumer  product 
totalsidescribcd  under  III.C.4.c.(l).(a). 

Although  the  proposed  FIP  measure  is 
ver\'  Similar  to  that  previously  adopted 
bv  CARB,  minor  differences  exist 


between  the  proposed  FIP  regulation 
£Uid  CARB's  regulation.  Differences 
between  the  proposed  FIP 
antiperspirant  and  deodorant  rule  and 
the  CARB  rule  include:  the  compliance 
date  S3  for  aerosol  products  has  been 
e.xlended  to  January  1, 1999;  deletion  of 
the  administrative  requirements  that 
aerosol  product  manufacturers  apply  to 
CARB  by  January.  1994  for  a  compliance 
date  extension  to  1939;  deletion  of  the 
section  restricting  toxic  air 
contaminants;  deletion  of  certain 
reporting  requirements;  deletion  of  the 
variance  section;  and  deletion  of  the 
federal  enforceability  section.  Otherwise 
the  rules  are  virtually  identical. 

(2)  .Aerosol  Paints.  Proposed  40  CFR 
52.2958  reduces  VOC  emissions  from 
aerosol  coatings.  Aerosol  coatings  are 
self  dispensing,  pressurized  products 
containing  coating  solids  (i.e..  pigments, 
resins,  and  binders)  and  solvent 
designed  to  dispense  product 
ingredients  by  means  of  a  propellant 
The  solvent  and  propellant  are  typically 
VOCs  which  make  ,ip  from  70-95 
percent  of  the  product  by  weight.  The 
VOCs  are  emitted  into  the  atmosphere 
during  the  coating  delivery  and  curing 
process. 

Aerosol  spray  paints  account  for 
appro.ximately  25  tpd  of  VOC  emissions 
in  California.  FIP  area  1990  emissions 
were  estimated  at  1.3  tpd  in  the 
Sacramento  area.  11.6  tpd  in  the  South 
Coast,  and  0.6  tpd  in  Ventura.  The  use 
of  aerosol  paints  has  growTi  steadily 
since  the  1950s.  Growth  peaked  in  1977. 
but  in  1978.  the  federal  government 
restricted  the  use  of  chlorofluorocarbons 
as  aerosol  coating  propellants  and 
hydrocarbons  were  introduced  as  a 
replacement  for  the  CFC  propellants. 
Since  the  mid  1980s,  use  of  aerosol 
paints  has  continued  to  steadily  grow, 
wiuh  annua!  sales  reaching  historical 
highs  during  the  early  1990s. 

Aerosol  coatings  have  previously  been 
regulated  bv  the  BAAQMD  (Regulation 
8.  Rule  49)  and  the  SC\QMD  (Rule 
1129).  CARB  recently  assunr.ed  authority 
to  regulate  the  VOC  content  of  aerosol 
paints.  The  FIP  aerosol  paint  rule  is 
based  on  a  draft  regulation 
workshopped  by  CARB  on  November 
10.  1993.  The  draft  regulation  is  not 
scheduled  for  adoption  until  after  EP.As 
court  ordered  deadline  for  the  FIP 
proposal.  In  addition,  current 'State  law 
giving  CARB  the  authority  to  regulate 
aerosol  coatings  also  limits  CARB's 
ability  to  submit  some  future-effective 


^^CARBs  regulation  allows  manufactu.'^rs  to 
apply  for  the  lanuary  1.  1999  compliance  dale  if 
certain  requirements  are  met.  Ba«ed  on 
conversaticns  with  CARB.  EPA  believes  that  most 
if  not  all  aerosol  product  manufacturers  have  or  will 
apply  for  the  1999  compliance  date. 


limits  and  reductions  to  EPA  as  SIP 
submittals. 

Because  of  the  need  to  demonstrate 
attainment  in  each  of  the  FIP  areas,  EPA 
is  proposing  an  aerosol  coating  rule 
which  is  generally  consistent  with  the 
regulation  expected  to  be  adopted  by 
CARB  in  1994.  Minor  differences  exist 
between  the  FIP  proposal  and  the  C.\RB 
draft,  however.  The  proposed  FIP 
aerosol  paint  rule  does  not  include 
sections  for  a  special  recognition  label, 
variances,  and  federal  enforceability. 
Also,  the  proposed  FIP  measure  does 
not  include  a  provision  for  a  five  year 
compliance  date  extension  as  found  in 
CARB's  draft  rule.  Instead,  EPA  intends 
to  monitor  industries  prog'^ess  and 
CARB's  1999  determination  regarding 
the  coating  Hmits.  If  necessar>-,  EP.A  will 
consider  amendments  to  the  FIP  aerosol 
coating  rule  where  appropriate.  By 
adopting  the  FIP  aerosol  coating 
regulation,  EPA  hopes  to  avoid  having 
to  impose  m.ore  stringent  requirements 
on  other  VOC  sources  which  would 
need  to  compensate  for  the  reduction 
shortfall  pending  SIP  submittal  of  the 
adopted  CARB  regulation.  While  this 
proposed  FIP  aerosol  coating  regulation 
will  be  published  prior  to  CARB's 
adoption  of  its  regulation,  EPA  expects 
to  modify  the  FIP  regulation,  if 
appropriate,  to  be  consistent  with  the 
final  CARB  regulation. 

The  proposed  FIP  regulation  will 
build  upon  the  previous  work  by  the 
BAAQMD  and  the  SCAQMD  and  closely 
parallel  CARB's  regulation.  The 
proposed  FIP  regulation  would  apply  to 
any  person  who  sells,  supplies,  offers 
for  sale,  applies,  or  manufactures  for  use 
in  California  any  aerosol  coating 
products  as  described  in  the  proposed 
regulation.  Because  of  the  diversity  of 
uses  and  coating  t>-pes,  the  proposed 
regulation  establishes  VOC  Uniits  for  a 
variety  of  product  coating  types  The 
initial  1996  limits  are  based  on  limits  in 
the  B.\AQMD  regulation.  A  second 
phase  of  lower  limits  goes  into  effect  in 
1999. 

Aerosol  coating  manufacturers  are 
expected  to  develop  compliant  products 
through  propellant  replacement, 
product  reformulation,  and 
improvements  in  packaging  and 
delivery  systems.  Two  promising 
propellent  alternatives, 
hydirofiuorocarbon  (HCFC)  152a  and 
dimethyl  ether,  are  potential 
replacements  for  current  hydrocarbon 
propellants.  Reformulation  to  a  lower 
VOC  content  could  be  achieved  through 
increased  solids,  lower  VOC  solvents 
and  propellants,  or  a  combination  of 
both.  A  further  opportunity  to  reduce 
emissions  Hes  in  the  redesign  of  the 
packaging  and  deliver)'  system  such  that 
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a  nonhydrocarbon  gas  or  mechanical 
device  acts  to  displace  the  container's 
contents.  Improvements  in  the  transfer 
efficiency  of  the  delivery  systems  would 
result  in  reduced  overspray.  higher 
surface  coating  percentage  per 
container,  and  cost  savings  to  the 
consumer. 

The  proposed  FIP  aerosol  coating 
regulation  is  to  reduce  VOC  emission  by 
approximately  60  percent  from  1990 
levels.  The  reductions  from  1990  levels 
equate  to  approximately  15  tpd  in 
California.  FIP  area  attainment  year 
reductions  are  estimated  at  0.9  tpd  in 
1999  and  1.1  tpd  in  2005  in  the 
Sacramento  area.  8.9  tpd  in  2010  for  the 
South  Coast,  and  0.4  tpd  in  2005  for 
Ventura.  Only  limited  data  is  available 
to  estimate  the  cost  of  developing 
compliant  products.  The  first  phase  of 
the  regulation  is  expected  to  have  a 
minimal  cost  because  compliant 
products  are  already  available  to  meet 
the  BAAQMD  n;le.  Costs  of  meeting  the 
1999  limits  will  depend  in  part  r.n  the 
availability  of  HCFC  152a.  Although  a 
promising  propcllant  substitute,  HCFC 
152a  is  estimated  to  cost  five  to  ten 
times  more  than  current  hydrocarbon 
propellants.  However,  with  increased 
demand  for  HCFC  152a,  its  cost  is 
e.xpected  to  decrease. 

(3)  Alternative  Reduction 
Approaches.  CARB  is  currently 
developing  an  alternative  compliance 
plan  (ACP)  approach  which  would 
allow  additional  fiexibility  for  affected 
consumer  product  manufacturers.  The 
ACP  would  allow  manufacturers  to 
average  a  limited  number  of  products 
when  determining  compliance.  The 
ACP  concept  is  under  development  and 
EPA  is  working  with  CARB  to  assure  its 
consistency  with  EPA's  Economic 
Incentive  Program  guidance.  After  the 
ACP  program  is  adopted  by  CARB.  EPA 
will  consider  it  for  adoption  as  part  of 
the  FIP.  Additional  alternative 
reduction  approaches  as  described  in 
I1I.C.4.  for  architectural  coatings  could 
also  be  applied  to  consumer  products. 
Comments  are  requested  on  the  use  of 
these  approaches  to  achieve  additional 
emission  reductions  from  consumer 
products. 

(4)  Need  for  Additional  Reductions. 
Because  additional  reductions  from 
consumer  products  will  be  needed  to 
attain  the  ozone  standard  in  the  South 
Coast,  EPA  will  continue  to  investigate 
strategies  such  as  setting  VOC  limits. 
fees,  a  manufacturers  bubble,  or  a 
corporate  average  to  further  encourage 
reductions  from  these  products.  Because 
a  fraction  of  the  consumer  products 
inventory  (e.g..  laundry  detergents,  hand 
washing  detergents,  lubricants)  are  not 
regulated  by  current  CARB  regulations 


or  the  FIP  proposal,  EPA  will  investigate 
strategies  for  reducing  emission 
resulting  from  these  unregulated 
products.  EPA  intends  to  use  section 
182(e)(5)  commitments  for  these 
additional  reductions  and  to  develop 
appropriate  control  strategies  based  on 
continuing  evaluation  of  new 
technologies  and  compliance  options. 

d.  Pesticides.  (1)  Summary  and 
Applicability.  Proposed  40  CFR  52.2960 
is  designed  to  reduce  VOC  emissions 
from  agricultural  and  structural 
pesticide  application. 

Producers  of  such  pesticides  must 
determine  the  VOC  content  ^4  of  their 
products  as  defined  by  an  analytical 
method.  All  agricultural  and  structural 
pesticides  registered  in  California  must 
be  tested,  regardless  of  whether  the 
producer  is  located  inside  or  outside  of 
the  State.  Distribution,  application,  and 
storage  of  pesticides  with  high  VOC 
contents  will  be  restricted  in  California. 

9,500  pesticide  formulations  may  be 
subject  to  the  analysis  requirement,  and 
sale  and  use  of  several  thousand  may  be 
subsequently  restricted.  EPA  cannot 
determine  how  industry  will  respond  to 
restrictions  on  ea^h  specific 
formulation.  Generally,  however,  EPA 
expects  that  low- VOC  reformulations 
will  provide  feasible  alternatives  for 
many  restricted  pesticides. 

The  proposed  rule  is  not  intended  to 
apply  to  consumer-oriented  pesticides 
that  are  subject  to  consumer  products 
regulations  in  this  NPRM  (40  CFR 
52.2957)  or  in  the  California  Code  of 
Regulations  (Title  17,  Division  3, 
Subchapter  8.5 — Consumer  Products. 
§§94507—94517).  The  proposed  rule  is 
also  not  intended  to  apply  to  production 
or  distribution  of  pesticides  intended  for 
use  outside  of  California. 

(2)  Specific  provisions.  Required 
submission  of  data.  By  June  1,  199G  or 
120  days  after  the  effective  date  of  the 
rule,  whichever  is  later,  producers  must 
submit  analyses  identifying  the  VOC 
content  of  all  affected  pesticides.  El'A 
believes  that  120  days  is  ample  time  to 
perform  this  analysis,  and  notes  that  the 
requirement  is  being  proposed  over  two 
years  before  the  analysi.s  will  come  due. 
Concern  has  been  raised  that 
independent  laboratory  capacity  may  be 
insufficient  to  analyze  all  regulated 
pesticides  within  120  days.  EPA 
believes,  however,  that  most  large 


"The  actual  volatility  of  Ihe  organic  compounds 
in  a  particular  pesticide  depends  on  !he 
temperature,  moisture,  substrate,  application 
technique,  and  other  conditions  under  which  it  is 
applied.  Therefore,  "VOC  emissio.n  potential" 
might  more  accurately  reflect  the  result  of  the 
analytical  test  methods.  EPA.  however,  is  using  Ihe 
term  "VOC  content"  to  be  consistent  with 
analogous  coating  regulations. 


pesticide  manufacturers  will  perform 
the  required  analysis  in-house,  and  that 
independent  laboratory  capacity  will  be 
sufficient  to  handle  the  remaining 
anal^-tic  demand. 

Analysis  is  required  of  all  California- 
registered  pesticides  including  those  not 
currently  in  use.  This  information  is 
needed  to  determine  an  accurate  base- 
year  VOC  emission  inventory  to 
compare  against  future  emission 
reductions.  It  is  also  important  to 
identify  all  available  low- VOC 
pesticides  regardless  of  whether  they  are 
currently  in  use  in  order  to  maximize 
the  available  pest-control  options. 

EstakUsb  VOC  limit.  The  proposed 
rule  describes  a  six-step  procedure  for 
establishing  a  VOC  limit  for  pesticides. 

(i)  EPA  will  establish  a  base-year 
pesticide  use  inventory  for  each 
pesticide  registered  in  California.  This 
inventory  may  consist  simply  of  the 
amount  of  each  pesticide  applied  in  the 
State  according  to  the  1990  pesticide 
use  report  (PUR)  combined  with  the 
inerts  data-base,  both  of  which  are 
maintained  by  the  California 
Department  of  Pesticide  Regulation 
(DPR).  The  proposed  rule  is  drafted, 
however,  to  provide  the  Agency 
discretion  to  establish  the  base-year 
inventory  using  other  information.  EF.A 
could,  for  example,  use  an  average  of 
the  1990  to  1993  PUR  data  for  just  the 
three  FIP  areas  if  that  was  determined 
to  be  more  appropriate.  In  any  case,  EPA 
intends  to  discuss  the  base-year 
inventory  actually  used  when 
promulgating  the  VOC  limit  pursuant  to 
§52.28a(r)(2){vi). 

(ii)  EPA  will  rank  the  pesticides 
according  to  their  VOC  content.  The 
pesticide  with  the  largest  VOC  content 
(i.e.,  a  gas  or  highly  volatile  liquid)  will 
be  ranked  #1.  If  EPA  determines  that 
adequate  data  for  a  particular  pesticide 
is  not  submitted  by  the  deadline.  EP.\ 
may  assign  the  pesticide  a  VOC  content 
equal  to  the  largest  VOC  content 
reported  for  any  pesticide  (i.e..  also 
ranking  it  #1).  This  would  effectively 
prohibit  distribution  and  application  of 
this  pesticide  in  the  affected  area 
pursuant  to  §52. 2960(c)(5).  EPA's 
intention  is  to  provide  an  incentive  fur 
manufacturers  to  submit  the  required 
data  while  simultaneously  enabling  the 
Agency  to  implement  the  regulation  in 
the  absence  of  some  data.  Nevertheless, 
the  regulation  is  drafted  to  provide  the 
Agency  some  discretion  in  assigning 
VOC  contents  for  pesticides  in  the 
absence  of  adequate  data.  EPA  might, 
for  example,  determine  it  more 
appropriate  to  assign  VOC  contents  for 
such  a  pesticide  based  on  the  largest 
VOC  content  reported  for  its 
formulation  type  (e.g..  oil.  emulsifiable 
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corJcentrate,  pressurized  liquid,  etc  )  Or. 
if  analysis  of  a  pesticide  faded  to 
denionstrate  a  specific  VOC  content  but 
did  demonstrate  that  the  VOC  content 
fell  u  ithin  a  discrete  range.  EPA  might 
assijgn  the  pesticide  the  largest  VOC 
con  ent  within  that  rar.ge.  In  ar.y  caie. 
EP."  ,int3nds  to  discuss  the  VOC 
cor.  ents  actually  assigned  when 
promulgating  the  VOC  limit  pursuant  to 
§52.288(c)(2)(vi), 

(i  I)  EPA  will  multiply  the  VOC 
con  ents  (weight  percent  basis)  by  the 
bas( -tyear  inventory  (kilogram-per-year 
basi$)  to  establish  the  individual  base- 
yeav  VOC  emissions  (kilogram-per-year 
basis).  A  pesticide  not  used  in  the 
affe  :ted  area  in  the  base-year(s)  would 
hav;  a  base-year  inventor)'  end  a  VOC 
emi  iSion  of  zero. 

(iv)  EPA  will  add  the  base-year  VOC 
emissions  of  all  affected  pesticides  to 
determine  the  total  base-year  VOC 
emissions  in  the  affected  area. 

(\j)  Starting  with  the  highest-ranking 
pesticides  (i.e..  those  with  the  largest 
VOG  content  and  those  without 
adequate  data),  EPA  will  add  the 
individual  base-year  VOC  emissions 
until  the  sum  equals  40  to  65  percent  of 
the  total  base-year  VOC  emissions.  The 
VOC  content  of  the  last  pesticide 
needed  to  achieve  40  to  65  percent  is 
the  VOC  limit.  EPA  has  assumed  that 
restricted  pesticides  will  be  replaced  on 
a  one  to  one  mass  basis  with  pesticides 
at  the  VOC  limit. ss  Based  on  an  analysis 
described  in  the  technical  support 
document  (TSD)  for  the  proposed  rule. 
EPA  has  calculated  that  a  40  to  65 
percent  threshold  value  will  achieve 
emission  reductions  of  20  to  45  percent 
off  the  base-year  inventory.  The  target 
reduction  of  20  to  45  percent  was 
chosen  for  consistency  with  the  range  of 
target  reductions  of  the  stationary- 
source  cap  rules  described  in  section 
III.C.5  of  this  NPRM.  Based  on  planned 
modeling  and  inventory  analysis  and 
comments  received  during  the  comment 
period.  EPA  hopes  to  select  a  specific 
reduction  target  from  within  this  range 
for  use  in  the  final  rule  promulgation. 
The  relationship  between  the  20—45 
percent  reduction  target  and  the  40-65 
percent  threshold  value  is  discussed 
further  in  the  TSD. 

(vj)  EPA  will  publish  the  VOC  limit. 
EPA  intends  to  publish  this  limit  in  the 


"Innberided  in  the  one-to-one  replacerr.or.t 
essuniption  is  another  assumption  that,  in  the 
Eggr^aie.  pesticide  efficacy  is  not  reduced  by 
reformulation  to  lower  VOC  products.  For  some 
5-pecif.t  pesticides,  efficacy  may  decrease  and 
appli^tors  may  respond  by  using  greater  quantities 
of  the  reformulated  product.  E.-nissions  associated 
with  this  phenomenon  will  be  soraewfaat  offset  by 
replacement  of  specific  restricted  products  by 
pesticides  with  VOC  contents  below  the  VOC 
conteh  limit. 


Federal  Register  with  a  discussion  of 
the  data  and  assumptions  used  to 
generate  the  Umit.  If  the  limit  is 
generated  by  a  straightforward 
e.xecution  of  the  procedure  de«.cribed  in 
this  NPRM.  EPA  may  publish  the  limit 
directly  in  final  form.  If.  however.  EPA 
exercises  significant  discretion  (as 
provided  for  in  the  proposed  rule)  in 
generating  the  hmit.  EPA  intends  to  take 
public  comment  on  a  proposed  limit 
before  publishing  the  final  limit. 

Restrictions  on  pesticides.  One  year 
after  EPA  publishes  the  VOC  limit,  all 
persons  are  prohibited  from  distributing 
in  the  affected  area  pesticides  with  VOC 
contents  greater  than  the  VOC  limit. 
After  that  time,  distributors  with 
remaining  inventory  of  high-VOC 
pesticides  could  still  sell  them  to 
persons  outside  the  affected  area. 

Two  years  after  EPA  pubUshes  the 
VOC  limit,  all  persons  are  prohibited 
from  applying  or  storing  in  the  affected 
area  pesticides  with  VOC  contents 
greater  than  the  VOC  limit.  EPA  believes 
this  is  sufficient  time  for  affected 
applicators  to  apply  existing  inventory 
of  high-VOC  pesticides  or  to  sell  them 
to  persons  outside  the  affected  area. 

Revisions  to  the  VOC  limit.  EPA  may 
require  a  producer  to  reanalyze  its 
pesticides  at  any  time.  Based  on  this  or 
other  information.  EPA  may  recalculate 
the  VOC  limit  at  any  time.  EPA  does  not 
anticipate  recalculating  the  VOC  limit 
frequently,  as  recalculation  has 
significant  resource  implications  for 
both  the  Agency  and  the  regulated 
community.  Recalculation  may  be 
appropriate,  however,  if  EPA 
determines  that  the  existing  VOC  limit 
is  not  equitably  achieving  the  targeted 
emission  reductions  of  20  to  45  percent. 
Developments  that  might  justify  a 
recalculation  include  changes  in 
pesticide  use  patterns  and  improved 
understanding  of  VOC  emissions  from 
pesticides. 

Alternative  ranking  scheme.  Rather 
than  ranking  pesticides  simply  by  VOC 
content,  representatives  of  DPR  and 
CARE  have  sr.ggested  ranking  by  VOC 
emissions.  Under  the  former  scheme,  as 
incorporated  in  this  NPRM,  application 
of  a  high-VOC  low-use  pesticide  (e.g..  a 
pheromone)  would  be  regulated  even  if 
it  contributed  much  fewer  VOC 
emissions  than  uru-egulated  application 
of  a  medium-VOC  high-use  product. 
Under  the  latter  scheme,  pesticides 
would  be  ranked  and  regulated  in  order 
of  their  overall  emissions,  as  determined 
by  VOC  content  times  quantity  applied 
in  the  base-year(s). 

While  the  two  ranking  systems  could 
provide  equivalent  emission  reductions. 
EPA  believes  the  simplicity  of  the 
former  makes  it  easier  to  implement  and 


enforce.  Once  the  VOC  limit  is 
established.  Agency  inspectors  can 
simply  determine  whether  pesticides 
sold  and  used  in  the  affected  area 
comply  with  the  limit.  Under  the  latter 
scheme,  however,  rather  than 
publishing  a  single  limit,  EPA  would 
need  to  publish  and  regulate  a  list  of  all 
the  specific  restricted  pesticides,  which 
would  need  to  be  revised  regularly  to 
account  for  new  and  reformulated 
products  and  for  changing  use  patterns. 
If,  for  example,  a  high-VCDC  pesticide 
had  low  use  and  low  emissions  in  the 
base-year  but  high  use  and  high 
emissions  thereafter,  it  would  need  to  be 
added  to  the  list  of  restricted  pesticides. 
Conversely,  pesticides  with  unusually 
high  use  in  the  base-year  might  need  to 
be  removed  from  the  list  of  restricted 
pesticides,  adding  to  the  likelihood  of 
inequities  and  compliance  problems. 

Nevertheless,  EPA  understands  that 
alternatives  to  the  regulatory  structure 
contained  in  the  proposed  FIP  rule  offer 
different  trade-offs  between  the  various 
FIP  goals  (described  in  section  I.B  of 
this  NPRM)  of  reducing  emissions, 
encouraging  State  action,  minimizing 
federal  interference,  etc.  EPA  has 
attempted  to  address  some  of  these 
alternatives  in  paragraph  III.C.4.d(4)  of 
this  NPRM. 

(3)  Reporting,  recordkeeping  and  test 
methods.  Proposed  §  52.2960(f) 
describes  the  test  methods  required  for 
determining  the  VOC  content  of 
pesticides.  Pesticide  producers  may  use 
one  of  two  test  methods: 

(i)  Thermogravimetric  Analysis 
(TGA).  This  is  one  of  the  two  test 
methods  described  in  EPA's  alternative 
control  technology  document  (ACT)  for 
pesticides  ("Alternative  Control 
Technology  Document;  Control  of  VOC 
Emissions  from  the  Application  of 
Agricultural  Pesticides."  EPA-453/R- 
92-011.  March  1993.  Appendix  C).  The 
method  is  based  on  the  "American 
Standard  Test  Method  (ASTM)  for 
Compositional  Analysis  by 
Thermogravimetry"  (ASTM  E-1131-86). 

(ii)  Volatile  organics  in  pesticides 
(VOP)  method.  This  is  the  second  test 
method  described  in  EPA's  ACT  for 
pesticides.  It  includes  a  piu-ge  and  trap 
procedure  conducted  at  constant 
temperature  that  allows  for  direct 
measurement  of  water  content. 

DPR  has  investigated  various 
modifications  to  ASTM  E-1131-86  for 
analyzing  a  wide  variety  of  pesticide 
formulations.  Some  of  DPR's  work  is 
reflected  in  modifications  to  the  method 
included  in  the  ACT  and  in 
§  52.2960(f)(l)(i)  by  reference.  DPR's 
work  is  ongoing,  however,  and  EPA 
expects  that  additional  modifications  to 
the  method  may  be  determined 
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appropriate.  Depending  on  the  timing 
and  scope  of  such  modifications,  EPA 
may  address  them  through  the 
discretion  allowed  in  the  proposed  rule, 
by  incorporating  them  into  the  final  FIP 
rule,  or  by  formally  proposing  and 
promulgating  subsequent  rule 
modifications.  Modifications  may 
include  the  following: 

(i)  Modifications  to  the  method  for 
estimating  water  content.  DPR  is 
currently  investigating  several  analytical 
methods  for  estimating  water  content 
including  both  Karl  Fischer  titration  and 
spectroscopic  analysis  of  the  vapor- 
phase  effluent  from  the  TGA  analysis. 
I  'ntil  adequate  validation  of  these 
methods  is  available,  DPR  may  calculate 
water  content  based  on  the  "percentage 
wafer  added"  component  of  the 
statement  of  formulation  required 
pursuant  to  FIFRA  (7  U.S.C. 
136a(c)(l){E)).  Because  this  generally 
does  not  account  for  water  present  as 
impurity,  water  produced  in  reaction,  or 
water  present  as  a  component  of  other 
raw  materials,  it  should  provide  a 
conservative  (i.e.,  low)  estimate  of  true 
water  content.  Reliance  on  formulation 
data  is  consistent  with  EPA's  historic 
policy  regarding  analogous  coating 
regulations  before  reliable  test  methods 
(e.g..  ASTM  D-4017  and  D-3792)  were 
available.  56 

(ii)  Modifications  to  the  method  for 
estimating  exempt  compounds.  Again, 
until  adequate  validation  of  a  specific 
test  method(s)  is  available,  DPR  may 
rely  on  the  statement  of  formulation  for 
estimating  the  amount  of  exempt 
compounds  present  in  specific 
pesticides.  This  is  also  analogous  to 
coating  regulations  which  generally 
relied  on  formulation  data  until  ASTM 
D-4457  was  available. 57 

(iii)  Modifications  to  address  solid 
pesticide  formulations. 

As  described  in  §  52.2960  (d)  and  (e), 
producers  of  affected  pesticides  must 
submit  copies  of  all  raw  data  and  a 
summary  of  the  results  of  the  VOC 
content  analyses.  Distributors  must 
submit  a  distributor  notification  and  an 
annual  report  summarizing  the 
pesticides  distributed  in  the  affected 
area  during  the  preceding  year. 
Applicators  must  submit  a  copy  of  the 
PUR  for  all  pesticide  applications 
within  the  affected  area. 

Pesticide  producers,  distributors,  and 
applicators  are  required  to  maintain  all 
information  necessary  to  demonstrate 
compliance  with  the  regulation  for  a 


period  of  five  years.'  At  a  minimum,  this 
information  must  include  copies  of  all 
reports  specifically  required  in 
paragraph  52.2960(d),  and  any  technical 
support  to  these  reports. 

(4)  Relationship  to  State  rules.  As 
discussed  in  sections  ID.,  III. J.,  and 
elsewhere  in  this  NPRM,  EPA  believes 
that  State  and  local  agencies  can  adopt 
and  implement  regulations  that  are 
better  tailored  to  the  specific 
characteristics  and  needs  of  the  affected 
areas.  Therefore,  EPA  strongly 
encourages  the  State  to  continue 
ongoing  efforts  to  adopt  approvable 
rules  to  replace  all  or  part  of  the  FIP. 

Pursuant  to  §110(1)  of  the  Act,  State 
rules  are  not  approvable  if  they,  ■•    *    * 
interfere  with  any  applicable 
requirement  concerning  attainment  and 
reasonable  further  progress  *   *   "  or  any 
other  applicable  requirement."  For 
purposes  of  the  pesticide  rule,  EPA 
intends  to  determine  approvabiiity 
based  largely  on  emissions. 
Modifications  to  the  pesticide  rule 
which  EPA  may  consider  approvable,  if 
shown  to  result  in  no  significant 
emission  increases,  include  the 
following: 

(i)  Provisions  for  exempting  de 
minimis  use  of  high- VOC  pesticides. 

(ii)  Provisions  for  allowing  use  of 
high-VOC  pesticides  to  prevent 
overwhelming  economic  dislocation. 

(iii)  Provisions  for  allowing  use  of 
high  VOC  pesticides  to  prevent  harm  to 
human  health  or  the  environment. 

(iv)  Provisions  for  allowing  use  of 
high-VOC  pesticides  during  times  of  the 
year  when  low  ambient  ozone 
concentrations  are  projected. 

(v)  Modifications  of  the  test  method 
discussed  in  section  IIl.C.3.d(3)  of  this 
NPRM. 

(vi)  Modifications  to  40  CFR 
52.2960(c)(2)  of  the  proposed  rule,  such 
as  ranking  pesticides  based  on 
emissions  instead  of  VOC  content  as 
discussed  in  section  III.C.3.d(2)  of  this 
NPRM. 

(vii)  Consideration  of  the  relative 
reactivity  of  different  VOCs. 

Or,  of  course,  the  State  could  adopt 
rules  based  on  completely  different 
regulatory  strategies  that  still  achieve 
equivalent  emission  reductions. sa 


'"See,  for  example.  "Procedure  for  Certifying 
Quantity  of  Volatile  Organic  Compounds  Emitted 
by  Paint.  Ink.  and  Other  Coatings.  "U.S.  EPA,  EPA- 
450/3-84-019.  December  1984. 

"  ibid. 


"EPA,  for  example,  considered  several  other 
regulatory  strategies  for  inclusion  in  the  FIP,  and 
analyzed  two  in  detail  through  a  contract  to 
Midwest  Research  Institute  ("Development  of 
Pesticide  Rules  for  the  Sacramento,  South  Coast, 
and  Ventura  Nonattainment  Area  FlPs,"  prepared 
by  Midwest  Research  Institute  for  EPA,  April  30, 
1993  draft  Rnal  report). 

The  no-use  day  strategy  was  fashioned  after 
existing  no-burn  day  programs.  EPA  would 
establish  meteorologic  criteria  for  predicting 
unfavorable  ozone  conditions  and  pesticide  use 
would  be  restricted  on  a  day-to-day  basis.  A  major 


The  State  is  likely  to  propose 
substitution  for  the  FIP  rule's  "Required 
submission  of  data"  provision  in  40  CFR 
52.2960(c)(1)  of  the  proposed  rule.  DFR 
is  currently  planning  to  issue  a  data 
call-in  during  early  1994  which  would 
require  submittal  of  much  of  the  same 
information.  If  these  data  are  timely  and 
approvable,  EPA  may  remove  40  CFR 
52.2960(c)(1)  from  the  final  FIP  rule. 

(5)  Relationship  to  FIFRA.  EPA 
acknowledges  the  unique  situation  in 
which  the  proposed  FIP  rule  places  the 
pesticide  and  agriculture  industries, 
which  are  already  subject  to 
considerable  regulation  under  FIFRA. 

However,  because  pesticide  use  is 
estimated  to  represent  a  significant 
component  of  the  VOC  emissions 
inventory  in  the  Sacramento,  South 
Coast  and  Ventura  areas,  EPA  considers 
emission  reductions  from  pesticides  an 
important  part  of  the  overall  FIP 
attainment  strategy. ss 

Under  the  proposed  rule,  EPA  will 
establish  a  VOC  limit  that  all  pesticides 
must  meet  to  be  distributed  or  applied 
in  the  affected  area.  Specific  pesticides 
are  not  regulated,  and  the  proposed  rule 
does  not  conflict  with  FIFRA 's 
registration  cancellation  or  suspension 
procedures  (7  U.S.C.  136d). 
Nonetheless,  EPA  expects  that  many 
pesticides  will  need  to  be  reformulated 
in  order  to  meet  the  VOC  limit  and  be 
useable  in  the  affected  area.  EPA  has 


drawback  to  this  strategy  is  that  postponing 
pesticide  application  for  several  consecutive  days 
cuuld  result  in  significant  crop  damage  and  an 
increase  in  overall  annual  pesticide  use. 

The  users  bubble  strategy  would  be  somewhat 
analogous  to  the  stationary  source  emission  cap 
programs  propo.sed  in  this  notice.  Pesticide  users 
(e.g..  growers)  would  calculate  a  base-year  VOC 
emission  rate  as:  amount  of  pesticide  applied  times 
VOC  content  of  pesticides  divided  by  total  acreage. 
Users  would  then  be  required  to  reduce  their  VOC 
emission  rate  a  certain  percentage  by  the  attainment 
year.  A  major  drawback  to  this  strategy  is  the 
difficulty  in  establishing  equitable  baseline 
inventories. 

EPA  selected  the  VOC  content  strategy 
incorporated  in  this  notice  for  a  variety  of  reasons 
including  better  enforceability,  consistency  with 
State  regulatory  plans,  and  minimization  of 
disruption  to  the  affected  industries.  EPA  invites 
comment  on  mechanisms  to  improve  the  proposed 
pesticides  rule,  as  well  as  on  other  strategies  to 
reduce  VOC  emissions  from  pesticides.  EPA  is 
interested,  for  example,  in  mechanisms  to 
encourage  pesticide  application  technologies  (e.g.. 
electrostatic  application)  that  decrease  VC)C 
emissions.  In  addition.  EPA  requests  comment  on 
how  to  optimize  the  interaction  between  the 
proposed  FIP  rule  and  ongoing  pesticide  programs 
and  initiatives  including  those  targeting  pesticide 
use  reduction,  pollution  prevention,  and  integrated 
pest  management. 

'"As  with  all  components  of  the  FIP.  §52.2;«iO 
is  proposed  under  authority  of  the  Clean  Air  Act. 
Failure  to  comply  with  any  provision  of  §  52.2960 
will  violate  the  applicable  implementation  plan  for 
purposes  of  section  113  of  the  Clean  Air  Act,  and 
be  subject  to  all  administrative,  civil,  and  criminal 
penalties  described  therein. 
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accounted  for  the  costs  of  reformulation 
in  the  technical  support  to  this 
proposed  rule.  EPA  specifically  requests 
comment  on  how  to  minimize  the  costs 
of  this  regulation  in  light  of  existing 
FIFRA  regulations  while  still  achieving 
the  n  H:essary  emission  reductions. 

5.  Co  J  Regulations 

a.  Introduction — EPA  is  today 
proposing  to  promulgate  Federal  control 
meas  jjre  rules  to  reduce  emissions  of 
VOC  F-om  sources  located  in  all  three 


F!P  a 


vas,  and  NOx  from  sources  in  l!ie 


\'fnt;i  'a  F!P  arca>u  The  proposed 
nit-as  ires  impose  an  annual  rate  of 
rt^iuction  on  affected  sources  for  as 
many  :ontrol!able  VOC  and  N'Ox 
categ ories  as  possible.  The  purpose  of 
t'.-.ose  j)roposed  niles  is  to  ensure  that 
the  F  1'  areas  achieve  attainment  of  the 
ozoni  NAAQS  by  the  statutory 
attain  nent  dates  for  each  area.  These 
propcied  rules  are  designed  to 
suppie  ment  reductions  achieved  bv 
other  proposed  FIP  and  SIP  measures  as 
necessary  to  make  up  for  any  emission 
reduction  shortfalls  in  the  affected  FIP 
areas. 

The  FIP  cap  measures  proposed  today 
differ  in  several  ways  from  those 
propc !  ed  in  the  1990  South  Coast  FIP 
(55  F' 1 36458).  Most  importantly,  the 
curreill  FIP  proposal  adds  complete 
regulations  for  most  categories  of 
industrial  sources  of  NOx  emissions, 
whereis  the  1990  proposal  dealt  only 
with  VOC  sources.  The  NOx  cap 
regulations  proposed  today  for  Ventura 
(and  (Siscussed  as  an  alternative  for  the 
South|  Coast)  contain  comprehensive 
contrij)!  requirements,  including  specific 
detailed  provisions  for  source 
moniljoring. 

EPA's  cap  regulations  proposed  today 
also  make  significant  changes  from  the 
1990  rules  in  terms  of  the  cap 
compliance  period,  penalties  for 
noncompliance  with  emission  limits, 
and  eitablishment  of  emissions 
baselines.  In  addition,  this  NPRM 
significantly  revises  the  discussion  of 
two  potential  amendments  to  the  cap 
program:  the  development  of  an 
emissions  trading  element  and  the 
replacement  of  the  industrial  solvents/ 
coatinlgs  rules  with  a  manufacturers 
bubble. 

Many  of  these  changes  from  the  1990 
proposal  derive  from  extensive  EPA 


""EPA  assumes  that  the  South  Coast's  NOx 
RECLAIM  program  will  be  submitted  to  EPA  as  a 
SIP  revision  and  that  EPA  will  take  some  form  of 
approval  action  on  NOx  RECLAIM  so  that  the  South 
Coast  FtP  area  can  be  credited  with  those 
reductions.  In  the  event  that  NOx  RECLAIM  is  not 
submitted  to  EPA  in  an  approvable  form,  then  EPA 
will  prepare  regulations  for  NOx  ernissions  similar 
tu  those)  proposed  for  the  Ventura  FIP  artia. 


involvement  in  the  evolution  of 
SCAQMD's  RECLAIM  program. 
However,  EPA's  proposed  cap  rules 
deviate  ft-om  the  RECLAIM  program  in 
several  areas.  For  example,  in 
RECLAIM,  which  is  currently  a  NOx 
and  SOx  market,  the  term  of  each 
emission  cap  is  one  year.  In  the 
proposed  FIP  measures,  the  term  of  each 
emission  cap  is  one  month.  EPA 
selected  the  shorter  compliance  term  as 
providing  more  certainty  that  the  one- 
hour  ozone  NAAQS  would  not  be 
exceeded.  EPA  will  continue  to  evaluate 
the  compliance  period  as  more 
information  becomes  available.  For  each 
FIP  area,  data  may  allow  EPA  to 
determine  that  different  compliance 
periods  would  provide  sufficient 
security  against  short-term  emission 
increases  that  jeopardize  air  quality 
progress. 

The  1990  proposal  did  not  include 
regulations  specifying  the 
noncompliance  penalty  structure.  This 
NPRM  proposes  penalty  provisions  for 
emissions  cap  exceedances  based  on 
FPA's  conclusion  (expressed  repeatedlv 
in  the  context  of  die  RECLAIM 
development  process)  that  exceedance- 
based  systems  of  establishing  penalties 
are  the  most  appropriate  for  the  use  of 
mass  emission  caps.  Exceedance-based 
penalty  systems  establish  violations 
based  on  the  amount  of  excess 
emissions  above  the  facility  cap.  This 
penalty  structure  is  most  protective  of 
the  NAAQS  and  comports  best  with  the 
Act  and  with  EPA's  established 
enforcement  policies. 

EP.^  has  included  in  this  FIP  a  much 
more  detailed  method  for  setting 
baselines  for  the  facihties  subject  to  the 
cap  program.  The  method  requires 
sources  to  examine  the  following  data  to 
calculate  their  year  2001  cap  emissions: 

•  1990  annual  emissions,  and 

•  Reductions  to  be  made  as  a  result  of 
compliance  with  SIP  and/or  FIP  control 
measures  between  the  years  1990  and 
2001. 

This  methodology  will  inherently  rely 
on  emission  inventory  data  and 
planning  projections  to  set  year  2001 
emissions  caps.  However,  the 
methodology  has  the  advantage  that  it 
will  not  unfairly  penalize  facilities 
which  have  made  reductions  ahead  of 
schedule.  This  baseline  proposal 
provides  fiexibihty  beyond  the  1990 
proposal  for  facilities  which  have  made 
early  reductions  of  NOx  and  VOC 
emissions. 

EPA  is  not  now  proposing  to 
incorporate  a  trading  system  into  the 
program  in  regulatory  form.  EPA  will 
observe  the  functioning  of  the  RECLAIM 
market  system,  the  Acid  Rain  (CAA 
Title  IV)  market  system,  and  other 


markets  to  determine  the  design  which 
is  most  successful  for  reducing 
emissions  in  the  FIP  areas  while 
achieving  other  program  goals, 
including  the  avoidance  of  air  toxics 
hotspots.  In  the  1990  FIP  proposal,  EPA 
indicated  that  a  trading  scheme  would 
be  proposed  in  the  future;  in  this  round, 
given  that  there  will  be  more  experience 
with  trading  markets  by  the  time  this 
FIP  is  finalized.  EPA  chose  to  observe 
the  developing  markets  in  parallel  with 
its  own  research  effort  prior  to  selecting 
a  market  structure. 

Finally,  the  1990  proposal  discussed 
the  use  of  a  manufacturers  bubble  as  an 
alternative  to  emissions  caps  for  users  of 
industrial  and  comnu-rcial  solvents  and 
coatings.  Th& current  FIP  proposal 
describes  this  concej.'t  in  greater  detail 
and  discusses  EP.'^'s  various  reasons  for 
preferring  this  approach,  if  EPA  is  able 
to  successfully  resolve  certain  issues 
involved  in  regulating  m.anuf;)cturers  at 
the  national  leveL 

(1)  Rationale  for  .Approach.  All  of  the 
California  FIP  areas  suffer  from 
emission  reduction  shortfalls  when  the 
FIP  attainment  analysis  is  performed. 
The  shortfalls,  or  reductions  beyond  the 
other  proposed  FIP  and  SIP  measures, 
which  must  be  accounted  for  in  order  to 
bring  the  FIP  areas  into  attainment, 
range  from  at  least  20  percent  additional 
reductions  for  VOC  to  at  least  30  percent 
additional  reductions  for  NOx. 6'  In 
consideration  of  the  limitations  of 
available  technology-based  regulations, 
and  to  provide  the  regulated  community 
with  ma.ximum  flexibility  when  trying 
to  achieve  the  shortfall  reductions,  EPA 
is  proposing  a  facility-wide  declining 
emission  cap  program. 

The  declining  wcility-wide  emission 
caps  will  have  a  monthly  compliance 
period  (i.e..  a  single  monthly  emissions 
limit  for  the  entire  facility  that  declines 
annually  as  opposed  to  emission  limits 
on  single  emission  points),  an  annual 
reduction  rate  (4  to  9  percent  for  VOC. 
6  to  9  percent  for  NOx).  and  initial 
baseline  emission  caps  (caps  for  the  first 
12  months  of  the  program)  established 
using  anticipated  implementation-year 
inventories  (year  2001  projected 
inventories)  for  the  universe  of  facilities 
included  in  the  FIP  cap  program.  The 
facilities  subject  to  the  FIP  cap  program 


'•'  The  rates  of  reduction  shown  here  represent  She 
results  ofEPA's  preliminary  analysis  of  the  FIP 
areas'  emission  inventories.  Further  analysis  of 
these  inventories  is  currently  being  performed  and 
may  ultimately  impact  the  final  rates  of  reduction 
for  the  FIP  cap  program.  The  reates  of  reduction 
may  increase  or  stay  the  same  as  appropriate.  The 
current  rales  of  reduction  analysis  shows  that  a  4 
percent  to  .9  percent  annual  rate  of  reduction  for 
VOC  and  6  percent  to  9  percent  for  NOx  mav  lie 
necessary  to  demonstrate  attainment  in  the  FIP 
areas. 
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will  be  those  facilities  that  generate 
emissions  of  NOx  or  VOC  greater  than 
or  equal  to  4  tpy  in  the  FIP  areas.  The 
universe  of  facilities  included  in  the  FIP 
cap  program  is  based  on  process  lists  or 
emission  categories  that  make  up  a 
significant  portion  of  the  emissions 
necessary  to  be  reduced  to  ensure 
attainment  in  the  FIP  areas. 

In  developing  its  proposal,  EPA  has 
drawn  on  its  experience  and 
involvement  in  other  emission  cap 
programs  such  as  the  CAA  Title  IV 
program  (Acid  Rain),  the  South  Coast 
;\ir  Qualify  Management  District's 
Regional  Clean  Air  Incentives  Market 
(RECLAIM),  and  the  general  guidance 
provided  by  the  proposed  Economic 
Incentive  P.'-ogram  (EIP)  rules  and 
guidance  (58  FR  11110.  February  23. 
1993). 

Discussed  lielow  are  the  source 
categories  for  which  rules  have  been 
developed.  These  measures  would  be 
promulgated  as  complete  regulations  in 
the  FIP  but  would  not  require  emissions 
reductions  until  2001  in  order  to  allow 
the  FIP  areas  time  to  develop  measures 
which  obtain  the  necessary  reductions 
.  and  to  allow  EPA  adequate  time  to 
implement  these  measures  to  ensure 
attainment  and  progress  towards 
attainment  by  the  statutor}'  attainment 
dates.  The  meas'jres  for  stationary  and 
areas  sources  would  mandate  a  linear 
armual  reduction  of  emissions  from 
individual  facilities  wi;h  emissions 
greater  than  or  equal  to  4  tpy  in  order 
to  accomplish  necessary  reductions  not 
achieved  through  other  FIP  measures 
and  federally  approved  SIP  rules 
(facilities  with  emissions  greater  than  or 
equal  to  2  tons  per  year  will  be  subject 
to  exemption  verification  reporting 
requirements).  Because  EPA  has  chosen 
not  to  develop  conventional  control 
measures  at  this  time  for  a  portion  of  the 
VOC  and  NOx  inventory,  the  level  of 
control  for  the  FiP  cap  measures  must 
be  sufficient  to  make  up  for  at  least  a  20 
percent  VOC  and  at  least  a  30  percent 
NOx  emission  reduction  shortfall. 

(2)  Reduction  Rate.  Assuming  that  the 
creditable  State  rules  and  FIP  rules  will 
meet  minimum  progress  requirements 
(particularly  in  the  South  Coast  FIP 
area)  for  the  period  up  to  2000,  the 
proposed  FIP  cap  rules  are  designed  to 
go  into  effect  beginning  in  2001  and  to 
achieve  reductions  from  each  category 
of  between  4  and  9  percent  per  year  for 
VOC  and  between  6  and  9  percent  per 
year  for  NOx  until  the  year  2005. t-^  This 


"This  design  a.ssumes  that  Ihe  Sacramento  area's 
ozone  nondllainment  classification  is  changed  fo 
allow  for  a  year  2005  attainment  date.  If  a  1999 
attainment  date  for  5>acramento  is  assumed,  then 
the  cap  program  in  the  5>8cramento  area  would  start 
with  compliance  plan  submittal  in  1998  and  full 


design,  for  example,  means  that  in  2001 
a  VOC-emitting  facility  would  reduce  its 
emissions  at  least  4  percent  from  its 
baseline  emissions;  in  2002  the  same 
facility  would  reduce  its  emissions  by  at 
least  8  percent  of  its  baseline  emissions. 
By  2005.  the  facility's  emissions  would 
be  reduced  by  at  least  20  percent  of  its 
baseline  (or  year  2000)  emissions. 

(3)  Withdrawal  of  Rules  Based  on  SIP 
Progress.  These  proposed  FIP  cap 
measures  serve  as  a  strong  incentive  for 
State  efforts,  since  they  could  be 
rescinded  before  their  scheduled 
implementation  dates  if  areawide 
emissions  are  reduced  to  the  prescribed 
levels  through  the  adoption  and 
implementation  of  future  SIP  rules.  In 
addition,  any  of  these  measures  could 
be  rescinded  upon  EPA  approval  of 
State  or  local  measures  that  obtain  the 
necessary  reductions  and  which  would 
not  interfere  with  any  applicable 
requirement  concerning  attainment  and 
reasonable  further  progress,  or  any  other 
applicable  requirement  of  the  CAA.  EPA 
strongly  encourages  the  State  to  adopt 
measures  quickly  and  in  a  manner  that 
will  minimize  adverse  economic 
impacts. 

(4)  Relationship  to  Other  Applicable 
FIP  Provisions.  Given  the  overlap 
between  the  source  categories  in  the 
proposed  FIP  cap  program  (see  section 
III.C.5.b.{2))  and  those  source  categories 
regulated  by  traditional  means.  EPA  is 
proposing  to  include  the  reductions 
achieved  by  the  other  regulations  (i.e., 
the  other  FIP  and/or  SIP  measures 
which  are  effective  at  the  time  of  the  FIP 
cap  program's  implementation)  in  the 
FlP  cap  program  baseline  setting 
procedures.  This  design  means  that  EPA 
is  assuming  that  all  reductions  required 
by  other  portions  of  the  regulatory 
framework  are  achieved  by  the  year 
2001.  EPA  believes  this  design  to  be  a 
necessity  given  the  emission  reduction 
shortfalls  and  attainment  dates  faced  in 
the  FIP  areas.  However.  EPA  seeks 
comment  on  this  dasign  and  potential 
alternatives  that  will  ensure  attainment 
and  progress  prior  to  a  given  FIP  areas 
attainment  date.  This  design  also 
assumes  that  facilities  after  2001  would 
not  be  operating  under  two  regulatory 
frameworks;  rather,  the  traditional 
regulations  are  assumed  to  have 
achieved  Lheir  associated  reductions 
and  the  FIP  cap  regulations  would  make 
up  for  shortfalls  necessary  in  the  FIP 
areas.  This  issue  will  be  examined 
periodically  to  determine  the  impgcts  of 
the  interface  and  the  ultimate  reduction 


rate  for  the  FIP  cap  program  in  the  FIP 
areas. 

In  the  proposed  FIP  cap  regulations 
EPA  assiuned  no  participation  of  new 
sources  in  the  program.  EPA's  design 
assumes  that  new  sources  will  be 
subject  to  federally  approved  new 
source  review  rules  and  emission  limits. 
However,  EPA  seeks  comment  on  means 
for  including  new  sources  in  the  FIP  cap 
program  and  alternatives  to  the  current 
design. 

(5)  Implementation  and  Enforcement 
Issues.  The  emission  reduction 
requirements  derive  from  the  areawide 
emission  reduction  requirements  of  the 
FIP.  rather  than  from  the  normal  Agency- 
assessments  of  available  technologies. 
As  such,  they  may  be  costly  and 
disruptive,  and  the  prospect  of  their 
federal  implementation,  in  the  case  of 
inadequate  State  progress,  should 
inspire  successful  adoption  of  the  SIP. 

Over  time,  the  State  and  local 
agencies  can  develop  carefully  tailored 
economic  incentive  programs  or 
traditional  rules  based  upon  the  most 
recent  technologies  and  regulatory 
approaches.  For  exam.ple.  the  SCAQMD 
has  recently  adopted  the  RECLAIM 
program  and  also  has  a  multi-million 
dollar  technology  development  program 
to  assist  industry  to  identify  and 
successfully  apply  the  latest  scientific 
approaches  that  can  be  employed  to 
reduce  pollutant  emissions.  With  these 
types  of  resources  and.  most 
importantly,  with  additional  time  to 
develop  the  most  feasible  control 
approaches,  the  State  and  local  agencies 
are  in  a  superior  position  to  construct 
regulations  that  avoid  social  and 
economic  dislocation. 

(a)  Compliance  mechanisms.  As 
designed,  the  FIP  cap  program  requires 
affected  sources  to  submit  facility 
compliance  plans  to  the  Agency  for 
review  by  1999.  These  plans  must 
outline  the  facility's  means  to  achieve 
the  specific  annual  reductions  from 
2001  to  2005.  The  options  for  meeting 
the  annual  reductions  include,  but  are 
not  limited  to,  product  reformulation, 
product  substitution,  control 
equipment,  and,  if  necessarj'. 
production  ciirtailments.«3 

EPA  will  review  and  approve  or 
disapprove  these  plans  depending  on 
whether  they  achieve  the  required 
emission  reduction  requirements.  Given 
that  these  plans  will  encompass 
multiple  emission  sources  with  different 
emission  measurement  methods,  EPA 
believes  that  the  compliance  plan 
review  effort  will  be  resource  intensive. 


reductions  required  in  1999,  in  order  to  achieve  the 
earlier  attainment  dale.  The  Ventura  area's  ozone 
nonattainmer.t  classification  allows  for  a  year  2005 
attainment  date. 


«'  See  section  (i)  for  a  discussion  of  the  option  of 
trading  credits  as  a  possible  means  of  meeting 
reduction  requirements. 
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For  those  sources  subject  to  Title  V 
operating  permit  regulations,  the 
provisions  of  the  compliance  plans 
would  be  federally  enforceable  permit 
conditions.  For  such  sources, 
procedures  used  in  reviewing  and 
approving  the  compliance  plans  would 
not  supersede  public  participation  and 
other  requirements  found  in  the  Part  70 
Title  V  regulations. 

Compliance  with  the  monthly  caps 
established  in  the  FIP  cap  program  will 
be  determined  by  two  means.  Routine 
inspections  to  determine  whether  or  not 
monthly  caps  are  met  will  be 
conducted.  In  addition,  facilities  subject 
to  the  FIP  cap  program  will  be  required 
to  certify  that  they  met  their  monthly 
caps  on  an  aimual  basis  by  submitting 
annual  reports  within  60  days  of  the 
close  of  each  calendar  year.  Prior  to  the 
implementation  of  the  FIP  cap  program, 
EPA  will  prepare  a  statistical  showing 
that  the  aggregate  effect  of  the  specified 
averaging  time  is  consistent  with 
attaining  the  ozone  NAAQS  and 
satisfying  applicable  progress 
requirements  on  a  typical  summer  day 
basis  in  accordance  with  the  proposed 
economic  incentive  program  rules  and 
guidance  (see  58  FR  11110,  February  23, 
1993).  EPA  seeks  comment  on  the  term 
of  the  emission  caps  (i.e..  monthly  as 
opposed  to  a  shorter  or  longer 
timeframe)  and  the  means  by  which  to 
determine  compliance  at  facilities 
subject  to  the  FIP  cap  program. 

(b)  EPA  Resources.  EPA  believes  that 
the  compliance  mechanisms  outlined 
above  require  a  significant  resource 
investment  by  the  Agency.  These 
resources  include  staff  to  review  the 
compliance  plan  submissions  and 
evaluate  the  subject  facilities' 
compliance  status.  EPA  seeks  comment 
on  alternative  designs  to  those  outlined 
in  the  FIP  cap  regulations  that  may 
reduce  this  resource  burden  (including 
the  delegation  of  these  responsibiUties 
to  the  State  or  local  agencies  discussed 
elsewhere  in  this  NPRM). 

(c)  Emission  Quantification 
Mechanisms.  EPA  recognizes  that  in 
order  to  quantify  mass  emissions,  the 
suggested  emissions  quantification 
mechanisms  may  need  further 
development.  EPA  will  be  evaluating 
the  methods  outlined  and  alternatives 
for  adequacy  prior  to  implementation  of 
the  FIP  cap  program.^  EPA  may 
develop  and  propose  additional 
methods  to  obtain  the  appropriate  mass 
emission  results  required  of  the  FIP  cap 
program  prior  to  its  implementation. 


EPA  seeks  comment  on  the  methods 
outlined  in  the  proposed  regulations 
and  any  alternative  means  for 
determining  emissions  from  the  affected 
source  categories. 

b.  Control  Approach —  (1)  Rule 
Structure.  This  overview  explains  the 
format  used  in  the  proposed  FIP  cap 
program  rules. 

All  of  the  proposed  rules  contain 
sections  discussing  definitions, 
applicability,  specific  provisions, 
reporting,  recordkeeping,  testing,  and 
monitoring  requirements.  The 
definitions  section  of  each  rule  contains 
the  definitions  which  apply  only  to  that 
rule.  The  applicability  section  specifies 
the  area  to  which  the  rule  applies,  who 
is  subject  to  the  rule,  and  references  the 
sections  and/or  paragraphs  of  the  rule  to 
which  subject  persons  must  comply. 

The  specific  provisions  section  of  the 
rules  specifies  applicable  VOC  or  NOx 
limitations  and  requires  subject  persons 
to  submit  baseline  VCXZ  or  NOx 
emissions  data  to  the  EPA.  Once 
implemented,  the  rules  would  require 
affected  facilities  to  annually  reduce 
VOC  emissions  by  4  to  9  percent  and 
NOx  emissions  by  6  to  9  percent 
beginning  in  2001  and  ending  in  2005 
to  achieve  at  least  a  20  percent  VOC 
reduction  and  at  least  a  30  percent  NOx 
reduction  overall.  It  is  expected  that 
subject  facilities  would  continue  to 
maintain  VOC  and  NOx  levels  at  2005 
levels  after  2005.6s  EPA  may  reduce  the 
annual  percent  reduction  requirement 
during  one  or  more  years  if  rules 
adopted  by  the  local.  State,  and  EPA 
(through  the  promulgation  of  additional 
FIP  or  national  measures)  achieve  the 
VOC  and  NOx  reductions  necessary  to 
demonstrate  progress  toward  attainment 
of  the  ozone  standard. 

The  purpose  of  the  reporting, 
recordkeeping,  testing,  and  monitoring 
requirements  of  the  proposed  rules  is  to 
complement  the  compliance  plan  and  to 
ensure  their  enforceability.  The 
reporting  section  specifies  annual 
reporting  requirements  (subject  to 
certification  requirements)  to 
demonstrate  compliance  with  the 
monthly  caps  and  the  recordkeeping 
section  requires  subject  persons  to 
maintain,  for  at  least  three  years,  all 
information  necessary  to  verify 
compliance  with  the  VOC  and  NOx 
limitations.  The  testing  and  monitoring 
section  of  the  rules  require  persons  to 
test  and/or  install  monitoring 
equipment  to  demonstrate  compliance 
with  the  VOC  and  NOx  limitations  as 


»*  This  issue  may  Impact  the  slrucluro  of  any 
emission  reduction  trading  market  established  as  a 
result  of  subsequent  analysis.  See  discussion  later 
in  this  section. 


■'  Except  in  the  case  of  the  South  Coast,  where 
continued  reductions  may  be  necessary  to  achieve 
attainment.  See  the  discussions  elsewhere  in  this 
notice  of  EPA's  use  of  section  182(e)(5|  of  Act. 


requested  by  EPA.  The  VOC  and  NOx 
cap  regulations  incorporate  the  specific 
methods  for  reporting,  recordkeeping, 
testing,  and  monitoring.  EPA  intends 
that  facilities  which  use  the 
incorporated  test  methods  will  have 
satisfied  the  requirements  discussed  in 
the  proposed  enhanced  monitoring 
programme  regarding  the  source-specific 
analysis  otherwise  required  by  the 
proposed  enhanced  monitoring 
program. 

In  addition  to  the  proposed  source 
category  specific  rules,  EPA  is 
proposing  a  general  provisions  section 
which  will  be  applicable  to  all  sources 
covered  in  each  pollutant's  cap  program 
(i.e.,  one  section  for  VOC  sources  and 
one  for  NOx  sources).  The  general 
provisions  section  includes  definitions 
applicable  to  all  of  the  rules  and  test 
methods  and  procedures  referenced  in 
the  testing  and  monitoring  sections  of 
most  of  the  rules. 

(2)  Apphcability  and  Exemptions.  The 
proposed  rules  are  designed  to  regulate 
and  limit  VOC  and  NOx  emissions  at 
subject  facilities  (pnx^ess  sources  and 
other  sources).  Examples  of  process 
sources  include  extraction, 
manufacturing,  fabrication,  and 
combustion  operations.  Other  sources 
include  the  use  of  solvent  and  paints 
(not  directly  used  in  extraction, 
manufacturing,  and  fabrication 
processes),  VOC  waste  disposal  and 
storage  sites,  and  smaller  combustion 
processes  (for  example,  smaller  internal 
combustion  engines).  The  FIP  cap  rules 
are  proposed  for  the  following  source 
•categories: 

For  VOC-. 

(a)  facilities  which  emit  greater  than 
or  equal  to  4  tons  per  year  from  any  of 
the  following  processes  or  combination 
of  these  processes: 

•  Industrial  and  commercial  solvents 
and  coatings; 

•  VOC  emissions  associated  with  the 
manufacturing  of  products; 

•  Disposal  of  materials  containing 
VOCs; 

•  Commercial  food  preparation  and/ 
or  baking; 

•  Petroleum  and  natural  gas 
extraction,  processing,  and  storage; 

For  NOx: 

(a)  facilities  which  emit  greater  than 
or  equal  to  4  tons  per  year  of  NOx  from 
any  of  the  following  processes  or 
combination  of  these  processes: 

•  Any  boiler,  furnace,  oven,  dryer, 
heater,  incinerator,  test  cell  and  any 
solid,  liquid  or  gaseous  fueled 
equipment  with  a  maximum  rated 
capacity  greater  than  or  equal  to  2 
million  Btu  per  hour; 


"•The  proposed  program  was  published  on 
October  22.  1993 — see  58  FR  5464«. 
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•  Any  internal  combustion  engine 
with  rated  brake  horsej)ower  (bhp) 
greater  than  or  equal  to  50  bhp, 
regardless  of  operating  time; 

•  Any  gas  turbine  rated  greater  than 
or  equal  to  0.2  megawatts  excluding  any 
emergency  standby  equipment  or 
P'.^akJng  unit; 

•  Any  petroleum  refinery  fluid 
catalytic  cracking  unit; 

•  Any  petroleum  refinery  tail  gas 
unit: 

•  ^ny  kiln  or  calciner; 

•  Any  equipment  burning  or 
Incinerating  solid  hiels  or  materials; 

•  Any  sulfuric  acid  production  unit, 

•  Any  portable  combustion  and 
proojss  equipment; 

•  Any  emergency  standby  equipm^-nf 
or  peaking  unit; 

•  Any  NOx  source  for  which  NOx 
emissions  reported  to  the  State  or  local 
agency  were  equal  to  or  greater  than  2 
tons  per  vear  for  the  calendar  year  1990. 

Only  those  sources  which  emit  greater 
than  4  tons  per  year  of  NOx  or  Voic  are 
subject  to  the  emission  cap 
requirements  found  in  the  rules.  Those 
sources  which  emit  2  tons  per  year  but 
less  than  4  tons  per  year  In  the  abovo 
categories  are  exempt  from  the  cap 
requirements  provided  that  they 
maintain  emissions  below  the  4  tons  per 
year  inclusion  level. s'  However,  EPA 
notes  that  the  South  Coast  RECXAr\l 
program  could  subject  sources  which 
emit  less  than  4  tons  per  year  to  the  cap 
requirements  to  get  additional  necessary 
reductions.  EPA  encourages  the  South 
Coast  to  reduce  its  RECLAIM  emissions 
threshold  in  order  to  achieve  necessary 
reductions  for  attainment. 

Rules  for  most  of  the  source  categories 
contain  exemption  levels  to  minimize 
potential  impacts  on  small  businesses. 
The  proposed  rules  require  owners  or 
operators  of  exempt  facilities  to  certify 
to  the  EPA  by  January  1.  2000.  that  th«y 
are  exempt  from  the  VOC  and  NOx 
limitations  of  the  rules  and  to  submit 
calculations  which  demonstrate  the 
VOC  and  NOx  emissions  from  their 
facility  will  not  exceed  the  exemption 
levf!  If  a  facility  exceeds  the  level  on 
ajid  after  January  1.  2000.  the  source 
must  notify  EPA  within  thirty  davs  th.tt 
the  exemption  level  was  exceeded.  The 
source  would  then  comply  with  the 
VOC  and  NOx  limitations  of  the  rule 
bognning  on  January  of  the  calendar 


"•'  It  is  important  to  note  tha'  while  sources  w.'iu  h 
fmll  )es»  than  4  tons  per  year  cf  NO,  and  VCX:  ars 
no!  rn<]uired  to  comply  with  all  of  the  elements  in 
tr.e  FIJ'  cap  program,  if  a  source  which  is  ciassiried 
as  bfinf,  in  one  of  the  categories  listed  eir.ils  greater 
th.in  2  ions  per  year  but  less  than  4  tons  j>«c  vtMr, 
then  that  source  will  be  subject  to  annual 
pxerription  verification  requirements  to  ei.sare  that 
It  re.Tiains  exempt  from  the  o'her  requiremnnu  of 
the  KIP  f.ip  riitjuirements. 


year  following  tlie  exemption  level 
exceedance.  Once  an  exempt  facility 
exceeds  the  exemption  level,  it  would 
always  be  subject  to  the  VOC  and  NOx 
limitations  of  the  rule. 

(3)  Determination  of  Ba.seline 
Emissions,  The  proposed  FIP  t.ap  rules 
n?quire  baseline  emissio.ns  and  emission 
reductions  to  be  calculated  on  a 
monthly  basis.  The  rules  require 
baseline  emissions  to  be  determined 
based  on  emission  inventory  records, 
production,  throughput,  or  usage  level. 
If  daily  emissions  records  are  available 
for  the  period  1939-1990  and  are 
consistent  with  the  State  or  local 
agency's  November  15,  1992  inventory 
submittal,  then  Lliis  data  would  be  used. 
If  daily  emissions  records  are  not 
available  for  the  1989-1990  period,  then 
the  baseline  would  be  established  based 
on  the  average  daily  emissions  value 
calculated  by  dividing  the  average 
emissions  over  the  1939-1990  period  by 
730  days.  These  baseline  emissions  are 
annualized  and  reduced  by  the 
projected  reductions  from  1990  through 
the  year  2000  (using  anticipated  control 
factors  from  control  measure 
implementation).  Finally  the  reduced 
baseline  is  prorated  to  establish  monthly 
emissions  caps  by  dividing  annual 
emissions  by  twelve.  The  purpose  for 
using  the  median  or  average  value  for 
calculating  baseline  emissions  is  to 
determine  the  representative  emissions 
of  the  a^ectod  facility. 

(4)  Compliance  Plans.  This  proposed 
regulatory  format  requires  owners  and 
operators  of  subject  facilities  to 
calculate  total  VOC  and  NOx  emissions 
from  all  process  and  area  emissions 
sources  at  the  facility  for  the  base  year 
1990,  adjust  these  emissions  by  the 
projected  reductions  to  be  achieved  by 

2000  and  then  retiuce  the  year  2000 
emissions  by  4  to  9  percent  for  VOC  and 
6  to  9  percent  for  NOx  per  year  from 

2001  through  2005.  Owners  or  operators 
could  use  a  variety  of  methods  to  reduce 
VOC  and  NOx  emissions  by  installing 
new  control  equipment  and/or 
increasing  control  efficiency  of  existing 
equipment,  process  modifications  or 
substitutions,  or  reducing  operating 
schedules. 

The  specific  provisions  sections  of  the 
rules  require  each  o-.vner  or  operator  of 
a  subject  facility  to  prepare  a  \'OC  and/ 
or  NOx  emission  reduction  compliance 
plan  for  the  years  2001  through  2005 
and  submit  the  plan  to  EPA  by  January 
1,  1999.  EPA  could  comment  on  any 
plan  and  request  additional  information 
if  needed  to  adequately  evaluate  the 
requirements  of  the  plan.  Each  owner  or 
operator  would  submit  a  revised  plan  to 
EPA  within  30  calendar  days  of  the 
receipt  of  EPA  comments.  The  source 


would  then  comply  with  the  provisior-s 
of  the  most  recent  plan  approved  by 
EPA.  The  owner  or  operator  would 
include  the  following  information  in  the 
plan: 

•  Nanw,  title,  adcfress,  and  telephone 
numh-er  of  the  owner  or  operator  of  the 
facility,  and  the  person  responsible  fur 
prepariiig  the  plan; 

•  An  estimate  of  baseline  (year  20iX») 
VOC  and/'or  NOx  emissions  from  £.11 
emissions  sources  at  the  facility; 

•  Methods  to  be  employed  to  achieve 
the  annual  percent  emissions  reduction, 

•  Test  or  demonstration  methods 
used  to  demonstrate  achievem.cnt  of  ihu 
VOC  and/or  NOx  emissions  reduction."!, 

•  Projections  of  annual  VOC  and'or 
NOx  emissions  for  each  source  through 
the  year  2005  after  application  of  the 
VOC  and/or  NOx  reduction  methods 
described  in  the  plan;  and 

•  For  all  sources,  all  information 
required  as  part  of  the  facifity's  Title  V 
operating  permit.  If  a  source  is  not 
subject  to  Title  V,  then  the  source  wouhl 
submit  information  similar  to  that 
provided  by  sources  subject  to  Title  V. 

EPA  is  proposing  to  require  submittal 
of  the  plans  two  years  prior  to  the 
effective  date  of  the  limitations  of  the 
rules  (I.e.,  January  1,  1999)  to  obtain  a 
more  accurate  estimate  of  baseline  VO(? 
and  NOx  omissions,  to  identify  subject 
facilities,  and  to  encourage  subject 
facilities  to  develop  a  comprehensive, 
long-range  control  strategy  for  reducing 
VOC  and  NOx  emissions. 

The  submittal  of  baseline  VOC  and 
NOx  emissions  data  in  1999  will 
pro\ide  the  EPA  with  more  accurate, 
facility-specific  data  for  evaluating 
progress  toward  attainment  of  the  ozone 
NAAQS  and  will  allow  EPA  to  evaluate 
whether  the  cap  rules  should  require 
higher  or  lower  VOC  and  NOx 
reductions  than  the  proposed  annual 
rates.  In  addition,  this  information  is 
important  to  EPA  because  it  will 
provide  a  current  estimate  of  emissions 
for  the  affected  sources.  Hundreds  of 
small,  uninventoried  facilities  are 
located  in  the  FIP  control  areas  account, 
in  the  aggregate,  for  a  significant  sourt;e 
of  the  VOC  and  NOx  emissions. 
Although  the  databases  contain  area 
source  emissions  estimates  to  account 
for  uninventoried  sources  classified 
under  .some  source  categories,  the  area 
source  emissions  estimates  are  based  on 
inexact  data  (i.e.,  the  amount  of  coating 
or  solviTit  used  in  the  county,  etc.) 
rather  than  emissions  associated  with 
Individual  facilities  in  the  control  are<i 

EI'A  will  also  use  the  emission 
reduction  plans  submitted  to  identify 
the  number  and  location  of  subjtxt 
facilities.  This  determination  is  needed 
to  estimatt'  resource  requirements  for 
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rx)  iriucting  facility  inspections  for 
en  orcen:ienf  of  the  rules.  Enforcement 
pe-sonnel  will  also  use  the  plans  to 
pr'pare  for  facility  inspections. 

1 5)  Reporting,  Recordkeeping,  and 
Compliance  Requirements.  Owriers  or 
operators  of  facilities  which  would  be 
sujjject  to  the  VOC  and  NOx  limitations 
of  he  rules  would  also  be  subject  !o 
en  ijual  reporting  requirements. 

(lI'A-ners  or  operators  would  certify  to 
the  EPA  by  March  1  of  each  calendar 
ye;ir.  beginning  in  2002.  that  they  have 
complied  with  all  of  the  requirements  of 
thf  rule  for  the  previous  calendar  year 
on  a  monthly  basis.  Owners  or  operators 
wculd  also  submit  documentation  of  the 
methods  used  to  achieve  the  VOC  and 
NCiji  reductions. 

(3)  Penalties.  In  the  FIP  cap  mles. 
EP  \  proposes  an  exceedance-based 
ap])roach  to  establishing  statutory 
mat<imum  penalties  for  monthly 
emission  cap  exceedances.  EPA  favors 
the  use  of  an  exceedance-based 
approach  to  establishing  penalties  for 
emissions  limit  violations  in  cap 
programs  and  as  such,  is  proposing  such 
an  approach  for  the  FIP  cap  program. 
The  FIP  cap  rules  specify  that  each  50 
pound  increment  or  fraction  thereof 
above  a  monthly  emissions  cap  would 
be  considered  a  violation  for  federal 
enforcement  purposes.  For  example  if  a 
facility  was  subject  to  a  2000  pound  per 
month  emissions  cap  and  in  one  month 
exceeded  its  emissions  cap  by  500 
pounds,  then  that  facility  would  have 
been  liable  for  10  violations  when 
establishing  the  statutory  maximum 
penalty  for  federal  enforcement 
purposes.  EPA  is  seeking  public 
comment  on  the  specific  increment  (50 
pounds  per  violation — also  referred  to 
as  a  violation-increment)  found  in  the 
proposed  regulations.  EPA  will  consider 
whHher  values  in  a  range  up  to  200 
pounds  per  violation  are  necessary  or 
adequate.  However,  the  ranges 
discussed  in  the  FIP  should  not  be 
construed  as  what  would  necessarily  be 
req  lired  for  all  types  of  cap  programs  or 
econjomic  incentive  programs  including 
thu  it  developed  at  the  State  or  local 
lev*  J  either  as  a  supplement  to  the  FIP 
cap  progremi  or  as  a  replacement  for  the 
FIP  cap  program.  For  example.  State/ 
loci  I  agencies  may  design  programs 
w  hidh  incorporate  enforcement 
auihtiritips  that  are  unavailable  to  EP.A 
(f  5  .  mandatory  minimum  civil 
penalities  for  violations]  and  which  may 
con  pen.sate  for  somewhat  higher 
violation-increments.  In  addition  to  the 
cTii  sjsions  limit  violation  penalties,  all 
of  LiPA's  enforcement  authorities  under 
sect  ibn  1 1 3  of  the  CAA  apply  in  the  FIP 
cap  program. 


Following  is  a  detailed  description  of 
each  source  category  for  which  EPA  has 
proposed  emission  cap  rules. 

c.  Industrial  and  Commercial  Sdvf^nts 
and  Coatings —  (1)  Source  categor>' 
description.  The  industrial  and 
commercial  solvents  and  coatings 
source  categor>-  includes  emissions  from 
d.-y  cleaners:  degreasing  operations,  and 
all  types  of  coating  and/or  solvent  clean- 
up operations.  Examples  of  coating 
operations  include,  but  are  not  limi'td 
to:  aerospace  component  coating: 
automobile  and  light-duly  truck 
assembly-line  coating;  can  and  coil 
coating;  paper,  film,  and  fabric  conting; 
fJatwood  products  coating;  large 
appliance  coating;  magnet  wire  coating: 
marine  vessel  coating;  metal  and  wood 
furniture  coating;  miscellaneous  metal 
parts  and  products  coating;  motor 
vehicle  and  mobile  equipment 
refinishing;  plastic  parts  coating:  and 
graphic  arts  (printing)  operations. 

While  EPA  has  proposed  an 
exemption  level  similar  to  that  found  in 
the  traditional  regulations  for  this 
source  category,  EPA  seeks  public 
comment  on  the  exemption  level  found 
in  the  rules  and  will  review  this 
exemption  level  prior  to  program 
implementation. 

(2)  Issues.  The  major  issue  on  which 
EPA  seeks  comment  is  whether  these 
emissions  should  be  covered  by  the  cap 
rule  as  proposed  or  by  a  manufacturers 
bubble  approach  (see  section  (i)  for 
discussion).  The  FIP  cap  rule  approach 
would  provide  the  owners  or  operators 
of  facilities  using  industrial  and 
commercial  coatings  and  solvents  the 
most  compUance  flexibility.  Owners  or 
operators  could  use  a  variety  of  methods 
to  comply  with  the  nile.  Such  methods 
include  installing  new  emission  control 
systems  or  increasing  the  efficiency  of 
e.xisting  control  devices,  process 
modifications  or  substitutions,  or 
limiting  the  amount  of  solvent  used  at 
the  facility.  Process  modifications 
including  installing  new,  more  efficient 
processus,  increasing  the  efficiency  of 
existing  processes,  or  limiting  process 
ope.-ating  time.  Substitutions  include 
the  rt  placement  of  solvent-based 
coatings  with  low-VOC  coatings. 

d.  VOC  Emissions  Associated  with  the 
ManufactLring  of  Products —  (IJ  Source 
Ccitpgory  description.  The  rale  for  this 
source  category-  will  regulate  VOC 
emissions  from  manufacturing  and 
fabrication  processes  used  to  produce 
organic  chemicals,  ga^cs,  rubber  and 
n;isceii,=meuiis  plastic  products. 
Exajnples  of  proviucts  manufactured  or 
fabricated  by  processes  that  would 
potentially  be  covered  bv  this  rule  are: 

•  Industrial  organic  chemicals  and 
gases.  Industrial  organic  chemicals 


include,  but  are  not  limited  to,  gi^m  and 
wood  chemicals,  cyclic  organic  cnidts 
and  intermediates,  organic  dves  and 
pigments,  and  280  organic  chemicals 
(listed  in  the  TSD). 

•  Drags  which  include,  but  are  not 
limited  to,  medicinal  chemicals  and 
botanical  products,  phannaceutic  al 
p.^parations.  in  vitro  and  in  vivo 
diagnostic  substances,  and  bioloj^icd 
products. 

•  Soaps:  detergents;  cleaning, 
poUshing,  and  sanitizing  preparations; 
surface  active  agents,  finishing  agents, 
sulfonated  oils,  and  assistants;  and 
perfumes  and  cosmetics. 

•  Food  additives  and  sweeteners. 

•  Paints,  varnishes,  lacquers, 
enamels,  inks,  primers,  paint  removers, 
thinners,  stains,  shellacs,  cleaners, 
putty,  coatings,  adhnsives,  fillers. 
sealants,  explosives,  and  carbon  black. 

•  Fabricated  rubber  and 
miscellaneous  plastics  products 
including,  but  not  limited  to.  tires  and 
inner  tubes;  rubber  and  plastic  footwear, 
hose,  belting,  gasket,  packing,  and 
sealing  devices;  and  molded,  extruded, 
and  la'he-cut  mechanical  rubber  goods. 

The  projjosed  rule  for  this  source 
category  contains  an  exemption  level  of 
10  pounds  per  day  of  VOC  emissions. 
While  EPA  has  proposed  an  exemption 
level  similar  to  that  found  in  the 
traditional  regulations  for  this  source 
category,  EPA  seeks  public  comment  on 
the  exemption  level  found  in  the  rules 
and  will  review  this  exemption  level 
prior  to  program  implementation. 

e.  Disposal  of  Materials  Containing 
V(X:s 

(1)  Source  category  description.  The 
proposed  rule  for  this  source  category 
would  regulate  VOC  emissions  at 
organic  waste  disposal  facilities. 
Organic  waste  disposal  facilities  include 
any  facility  which  is  operated  as  a 
business  or  owned  by  a  state  or 
municipality  and  is  used  to  treat,  store, 
or  dispose  of  organic  wastes  that  contain 
VOCs  or  to  reclaim  or  recycle  organic 
compoL.-.ds  or  gases  from  organic 
wastes  that  contain  VOC^s  Examples  of 
organic  waste  disposal  facility  include: 
landfills;  publicly  owned  tn^atmer.t 
works  (POTWs);  hazardous  waste 
treatment,  storage,  and  disposal 
facilities;  and  sewage  sludge,  solid 
waste,  and  hazardous  waste 
ii.cinerators.  Waste  solvc!'.t.<;,  coatings, 
and  otiicr  prod  jc-ts  which  contain  VOCs 
are  the  major  source  of  VOC  emissions 
at  these  facilities.  The  VOCs  contained 
in  consumer  products  which  are  flubhrd 
to  POTWs  after  use  may  be  a  major 
source  of  VCXIs  at  POTVVs.  Given  the 
limited  data  available  on  emissions  from 
these  facilities,  no  exemption  level  is 
included  in  the  proposed  rule.  I'pon 
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receipt  of  baseline  data  in  1999,  EPA 
will  evaluate  an  exemption  level  for  this 
source  category-. 

(2)  Issues.  EPA  is  requesting  any 
information  which  can  be  used  to 
characterize  the  number,  size,  and 
location  of,  and  VOC  emissions  from 
organic  waste  disposal  facilities  located 
in  the  FiP  areas.  EPA  is  also  requesting 
public  comment  on  the  need  for  this 
rule  because  the  reductions  associated 
with  the  industrial  and  commercial 
solvent  use  cuid  the  consumer  and 
pesticide  products  rules  may  result  in  a 
reduction  in  VOC  emissions  at  organic 
waste  disposal  facilities. 

/.  Commercial  Food  Prttparatlon  and/ 
cr  Baking — (1)  Source  category' 
description.  The  proposed  rule  for  this 
source  category  will  regulate  VOC 
emissions  from  commercial  food 
preparation  facilities.  Commercial  food 
preparation  facilities  include 
commercial  bakeries  and  commercial 
charbroiling,  fruit  and  vegetable 
preservation,  grain  mill  production, 
malt  beverage  production,  vegetable  oil 
production,  and  wine-  or  brandy- 
making  facilities,  and  restaurants 
involved  in  any  of  the  aforementioned 
activities.  The  rule  for  this  source 
category  includes  an  exemption  level  of 
10  pounds  per  day  of  VOC  emissions. 
While  EPA  has  proposed  an  exemption 
level  similar  to  that  found  in  the 
traditional  regulations  for  this  source 
category.  EPA  seeks  public  comment  on 
the  exemption  level  found  in  the  rules 
and  will  review  this  exemption  level 
prior  to  program  implementation. 

(2)  Issues.  EPA  is  requesting  public 
comment  on  methods  for  adjusting 
requirements  for  sources  which  barely 
exceed  the  exemption  levels.  For  these 
small  sources,  it  will  become 
increasingly  onerous  to  reduce  emission 
levels.  EPA  Is  considering  implementing 
the  initial  emission  reduction 
requirements  at  a  later  date  (though 
within  a  timeframe  consistent  with  the 
attainment  of  the  ozone  NAAQS  in  the 
FIP  areas)  for  tliese  sources. 

g.  Petroleum  and  Natural  Gas 
Extraction,  Processing,  and  Storage — (1) 
Source  category  description.  The 
proposed  rule  for  this  source  category 
would  regulate  VOC  emissions  from  all 
VOC  sources  at  oil  and  natural  gas 
drilling  wells  (both  on-shore  wells  and 
wells  located  offshore  that,  by  virtue  of 
the  rule  for  onshore  wells,  would  then 
be  regulated  by  EPA's  Outer  Continental 
Shelf  regulations  in  40  CFR  part  55);  oil 
refineries;  and  petroleum,  gasoline,  and 
natural  gas  storage  facilities.  Storage 
facilities  include  extraction  and  refinery 
facilities,  bulk  gasoline  plants  and 
terminals,  or  any  other  facility  which 
distributes  petroleum,  gasoline,  or 


natural  gas  to  retail  outlet  and  wholesale 
purchaser-consumer  facilities. 

The  intent  of  this  proposed  rule  is  to 
reduce  VOC  emissions  associated  with 
petroleum  and  natural  gas  production,     - 
processing,  and  storage  without  limiting 
gasoline  supplies.  Retail  gasoline 
service  stations  are  exempted  from  this 
rule  because  these  facilities  already  are 
complying  with  existing  regulations.'*" 

(2)  Issues.  EPA  is  undecided  on 
whether  wholesale  purchasers.' 
consumers  should  be  subject  to  the  VOC 
limitations  of  this  rule.  A  wholesale 
purchaser/consumer  includes  any 
business  which  is  the  ultimate 
consumer  of  natuial  gas.  gasoline,  or 
other  petroleum  based  fuel.  Examples  of 
wholesale  purchaser/consumers  include 
airports  and  fleet  vehicle  operations. 
Public  comment  is  requested  on 
potential  control  methods  for  wholesale 
purchasers/consumers  (other  than 
restricting  the  amount  of  petroleum, 
natural  gas.  or  gasoline  purchased) 
which  could  be  applied  under  the  rule. 

h.  iVOx  emissions  sources —  (1) 
Source  category  description.  The 
proposed  rule  for  this  source  category 
will  regulate  NOx  emissions  in  Ventura 
County  from  the  following  processes: 

•  Any  boiler,  furnace,  oven,  dryer, 
heater,  incinerator,  test  cell  and  any 
solid,  liquid  or  gaseous  fueled 
equipment  with  a  maximum  rated 
capacity  greater  than  or  equal  to  2 
million  Btu  per  hour; 

•  Any  internal  combustion  engine 
with  rated  brake  horsepower  (bhp) 
greater  than  or  equal  to  50  bhp. 
regardless  of  operating  time; 

•  Any  gas  turbine  rated  greater  than 
or  equal  to  0.2  megawatts  excluding  any 
emergency  standby  equipment  or 
peaking  unit; 

•  Any  petroleum  refinery  fluid 
catalytic  cracking  unit; 

•  Any  petroleum  refiner\'  tail  gas 
unit; 

•  .\ny  kiln  or  calciner; 

•  Any  equipment  burning  or 
incinerating  solid  fuels  or  materials; 

•  Any  sulfuric  acid  production  unit; 

•  Any  portable  combustion  and 
process  equipment; 

•  ,\ny  emergency  standby  equipment 
or  peaking  unit; 

•  Any  NOx  source  for  which  NOx 
emissions  reported  to  the  state  or  local 
agency  were  equal  to  or  greater  than  2 
tons  per  year  for  the  calendar  year  1990. 

The  proposed  reporting  exemption 
level  of  2  tons  per  year  of  NOx 
emissions  is  based  on  work  done  by  the 
SCAQMD  in  their  development  of  the 
RECLMM  program. 


*» Service  stations  will  be  further  regulated 
through  category  specific  regulations  proposed 
elsewhere  in  this  notice. 


(2)  Issues.  EPA  is  requesting  comment 
on  alternative  exemption  levels 
particularly  for  the  FIP  areas  for  these 
sources.  For  instance,  the  participation 
level  could  be  as  low  as  2  tons  per  year, 
with  an  exemption  level  of  1  ton  per 
year  in  the  control  areas.  With  respect 
to  the  South  Coast  FIP  area.  EPA  is 
intending  to  use  the  RECLAIM  NOx 
programs  reductions  for  use  toward 
attainment  in  lieu  of  implementing  the 
FIP  cap  NOx  program  (this  strategy  may 
also  be  used  in  the  case  of  a  VOC 
RECLAIM  program  if  the  South  Coast 
should  develop  such  a  program).  If  EPA 
is  unable  to  approve  the  NOx  RECLAIM 
program,  EF'A  would  promulgate  the 
NOx  cap  program  in  the  South  Coast  to 
achieve  comparable  reductions. 

I.  Alternatives  to  the  FIP  cap 
program — At  present,  EP.^  has 
identified  several  alternatives  to  the 
design  of  EPA's  proposed  FIP  cap 
program.  For  example,  the  FIP  cap 
program  docs  not  include  a  trading 
component  (i.e.,  the  current  proposal 
does  not  provide  for  trading  of  emission 
credits  to  achieve  reductions).  In 
addition,  the  industrial  and  commercial 
coatings  and  solvents  source  category 
could  be  regulated  at  the  manufacturer 
level  as  opposed  to  the  user  level. 
Finally,  the  use  of  other  economic 
instruments  such  as  fees  is  also  an 
alternative  to  the  cap  program  proposed 
today.  EPA  seeks  public  comment  on 
any  of  the  following  issues  as  well  as 
any  other  issues  or  designs  that  may  be 
available  to  achieve  equivalent 
emissions  reductions. 

(1)  Trading  of  emissions.  Although 
EP.\'s  thinking  on  how  to  incorporate 
trading  into  a  facility-wide  emissions 
cap  program  has  advanced  in  the  last 
several  months,  EPA  believes  that  the 
trading  of  emissions  in  the  three  FIP 
areas  to  meet  facility  emissions  caps 
requires  further  study  prior  to 
implementation.  To  this  end,  EPA  will 
be  e.xamining  many  of  the  issues  that 
arise  as  a  result  of  the  use  of  emissions 
trading  to  meet  emissions  cap 
requirements.  Some  of  the  issues  that 
will  be  examined  are: 

•  The  impacts  of  emissions  trading  on 
the  FIP  areas'  ability  to  meet  ozone 
attainment  requirements; 

•  How  enforcement  of  applicable 
requirements  will  be  carried  out  with  a 
trading  system; 

•  Whether  VOC  trading  would  pose 
an  increased  exposure  to  toxic 
emissions  (or  hazardous  air  pollutants, 
many  of  which  are  also  VOCs)  and 
whether  toxics  trading  would  be 
allowed  given  EPA's  work  on  Title  III 
regulations  and  EPA's  commitment  to 
environmental  justice; 
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•J  Whether  differences  in  accuracv  of 
emissions  quantification  methods 
woijild  necessaiily  limit  trading  to 
source  emissions  that  could  be 
quantified  within  some  minimum  level 
of  a:jcuracy,  or  to  limit  trading  to 
sou  -^es  which  are  in  the  same  source 
categon^; 

•  Whether  there  would  be  an 
ecoijomic  impact  on  the  three  FIP  areas 

'  because  of  emissions  trading; 

•  The  interface  between  trading  and 
ncM  source  review  requirements  in  the 
FIP  areas; 

•  Market  structure  issues,  such  as  the 
lenj  tih  of  the  compliance  period,  the 
typt  of  market  established,  market 

adir  inistration,  implementation  of 
tradas.  and  general  data  tracking 
inv(  lived  with  trading;  and 

•  Resource  issues  involved  with  the 
implementation  of  a  trading  system  (i.e.. 
can  ^PA  provide  the  additional 
resources  needed  to  administer  a  trading 
program?). 

(23  Manufacturers  Bubble  for 
Industrial  and  Commercial  Solvents  and 
Coatings,  (a)  Introduction.  All  of  the 
California  FIP  areas  suffer  from 
emission  reduction  shortfalls  after 
application  of  the  proposed 
conventional  FIP  stationarv-,  area,  and 
mobile  source  controls.  These  shortfalls 
must  be  accounted  for  in  order  to  bring 
the  FIP  areas  into  attainment.  In  this 
NPRiM,  EPA  is  discussing  and  taking 
comrnent  on  the  use  of  a  statewide 
manufacturers  "bubble"  nde  as  an 
alterriative  to  the  cap  program  to  obtain 
required  reduclions  in  the  FIP  areas. 
Given  that  manufacturers  sell  products 
throiighout  California,  EPA  believes, 
based  on  its  experience  with  other 
designs.ea  that  stat(;wide  regulation  is 
the  daly  effective  means  of  controlling 
thesi  emissions  at  the  manufacturer 
level  The  intent  of  EPA's  extensive 
discussion  is  to  provide  sufficient 
detailed  discussion  of  the  manufacturers 
bubble  concept  so  that  between  the 
proposal  of  the  FIP  and  its  final 
proiT|ulgation,  EPA  can  develop  and 
include  in  the  final  FIP  promulgation  a 
measure  in  final  regulatory  fonn  that 
will  Incorporate  the  concepts  di.scussed 
(EPAI  will  avoid  the  task  of  a 
supjjjemental  proposal  by  discussing 
the  raanufacf  urers  bubble  in  detailed 
form).  The  purpose  of  this  rule  would  be 
to  re(puce  VOC  emissions  from 
industrial  end  commercial  solvents  and 
coatijigs.  This  reduction  would  bo 
realised  by  limiting  the  VOC  content  of 
these;  products  at  the  point  of 
maniifacture.  This  type  of  regulation  is 
consistent  with  EPA's  new  commitment 


"'In 


particular.  EPA  is  uvvare  of  CARB's  uflom  to 
fi  »i:nil«r  program  for  con.Mimcr  proriurls 


to  preventing  pollution  at  the  source, 
rather  than  at  the  end  of  a  process  or 
processes. 

This  manufacturers  bubble  rule  would 
serve  as  a  method  to  regulate  the 
emissions  of  VOCs  ft-om  industrial  and 
commercial  solvents  and  coatings.  This 
proposed  regulatory  program  would 
establish  a  VOC  content  limit  that 
companies  who  manufacture  solvents 
and  coatings  would  have  to  meet,  on 
average,  for  all  of  their  products  sold  in 
the  State  of  California.  EPA  is  proposing 
this  alternative  in  preliminary  form  only 
at  this  time  and  soUcits  the  public's 
comments  on  the  concept  and  technical 
mi:rif  of  this  program.  If  this  approach 
is  ultimately  selected,  actual  rule 
language  will  follow,  and  will 
incorporate  the  concepts  proposed  in 
this  NPRM,  as  well  as  ideas  and 
concerns  expressed  in  comments 
received. 

While  EPA  realizes  that  the  most 
straightforward  means  of  regulation 
would  be  to  put  a  firm  limit  on  the 
maximum  allowable  VOC  content  on 
every'  coating  and  solvent,  EPA  has 
determined  that  this  regulator)-  strategy 
may  become,  at  some  point,  excessively 
onerous  on  the  manufacturers  and  users 
of  industrial  and  commercial  solvents 
and  coatings,  and  would  limit  the 
availability  of  commercially  useful 
solvents.  Imposing  content  limits 
stringent  enough  to  obtain  the  necessary 
reductions  in  VOC  emissions  needed  to 
bring  the  FIP  areas  into  attairunent  may 
be  technology  forcing.  In  addition,  EPA 
does  not  have  the  resources  to 
effectively  research  the  solvent  and 
coating  industries  to  determine  feasible 
content  limits  for  every  coating  and 
solvent,  especially  considering  the 
court-ordered  deadline  for  promulgation 
of  this  FIP. 

EPA  intends  that  the  manufacturers 
bubble  rule  discussed  here  would 
achieve  the  VOC  reductions  necessary 
to  bring  the  FIP  areas,  along  with  other 
control  measures  discussed  elsewhere 
in  this  action,  into  attainment  while 
minimizing  any  technology-forcing 
aspects  of  the  rule.  EP.^  believes  that, 
within  the  FIP  context,  promulgating  a 
rule  that  allows  manufacturers  to 
comply  by  averaging  VOC  content  may 
provide  necessary'  emission  reductions 
with  a  minimum  of  adverse  regulatory 
impact.  Such  a  rule  would  allow 
manufacturers  the  flexibility  necessary 
to  compiv  at  minimum  cost. 

(b)  Withdrawal  of  rules  based  on  SIP 
progress.  As  noted  elsewhere  in  this 
NPRM,  the  manufacturers  bubble 
program  rule  may  be  affected  (i.e., 
rescinded  or  modified)  by  State  or  local 
measures  which  are  adopted  and 
implemented  prior  to  implnmontation  of 


the  manufacturers  bubble  program  and 
which  represent  the  necessary  emission 
reductions  from  industrial  and 
commercial  solvents  and  coatings. 

(c)  Relationship  with  other  FIP 
provisions.  EPA  intends  that  the 
manufacturers  bubble  rale  discussc-d  in 
this  subsection  will  work 
simultaneously  with  the  FIP  cap 
program  proposed  elsewhere  in  this, 
NPRM  to  obtain  a  significant  portion  of 
the  reductions  needed  to  reach 
attainment  of  the  ozone  NAAQS  in  the 
FIP  areas.  However,  EPA  is  considering 
additional  options  for  the  interaction  of 
these  two  progran^.s  (the  FIP  cap 
program  for  these  emission  sources  and 
the  manufacturers  bubble  for  these  same 
sources)  and  requests  public  comment 
on  the  merit  of  these  options.  EPA  is 
considering  using  the  manufacturers 
bubble  program  to  preempt  portions  of 
the  cap  program  (particularly  the  FIP 
cap  program  covering  industrial  and 
commercial  coatings  and  solvents).  The 
manufacturers  bubble  program  may  be 
used  to  relieve  portions  of  the  cap 
program  requirements  either  for  a 
particular  source  category  (such  as 
industrial  and  commercial  solvents  and 
coatings),  or  to  reduce  the  total  VOC 
emission  reductions  expected  from  the 
cap  program.  The  following  sections 
provide  a  detailed  discussion  of  the 
proposed  manufacturers  bubble 
program. 

(a)  Implementation  date.  EPA  is 
proposing  that  the  manufacturers  bubble 
rule  would  be  implemented  January'  1 . 
2001  to  be  consistent  with  the 
implementation  date  of  the  FIP  cap 
program  discussed  earlier  while 
achieving  the  necessary  reductions  for 
attainment,  unless  it  is  withdrawn  prior 
to  that  date  on  the  basis  of  State  or 
federal  progress  in  reducing  emissions 
of  VOCs. 

(e)  Applicability.  This  proposed  rule 
would  affect  U.S.  manufacturers  and 
importers  who  offer  for  sale  in  the  State 
of  California  industrial  and  commercial 
solvents  and  coatings.  These  solvents 
and  coatings  include,  but  are  not  limited 
to,  the  categories  listed  in  section 
iiic.5.c.(l)ofthisNPR.M. 

EPA  requests  comment  on  the 
inclusion  or  exclusion  of  these  and 
other  categories  from  the  definition  of 
industrial  solvents  and  coatings. 

(f)  Exemption  limit.  EPA  proposes 
and  requests  comment  on  two  options 
for  dotormining  the  minimum  size  of  a 
manufacturer  that  would  be  subject  to 
this  rule.  It  is  EPA's  intention  to  include 
in  this  rule  only  those  sources  whose 
prT'ducts  have  a  potential  to  emit  a 
nontrivial  amount  of  VOC  to  thie 
atmosphere.  Therefore,  EPA  proposes 
that  only  those  manufacturers  whose 
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products  have  a  potential  to  emit  at  least 
0.5  ton  of  VOC  in  California  in  a 
calendar  year  be  subject  to  this 
manufacturers  bubble  rule.  This 
potential  would  be  measured  by 
multiplying  the  manufacturer's  total 
annual  sales  in  the  State  of  California  by 
the  VOC  content  of  those  products. 

As  an  alternative  to  using  potential 
VCXI  emissions  as  a  measure  of  the 
minimum  manufacturer  size  that  would 
be  subject  to  this  rule,  EPA  requests 
comment  on  using  a  manufacturer's 
pretax  gross  revenues  to  determine  their 
relative  potential  to  emit  VCXIs.  With 
this  method  of  exemption  measurement, 
manufacturers  of  industrial  and 
commercial  solvents  and  coatings  with 
annual  pretax  gross  revenue  below 
$500,000  would  be  exempt  from  this 
rule.  Another  alternative  to  determining 
this  exemption  level  is  to  base  it  on 
annual  unit  sales  of  VOC-containing 
compounds.  Under  this  option,  a 
manufacturer  who  sold  less  than 
100.000  units  of  VOC-containing 
materials  in  the  State  of  California  in 
one  calendar  year  would  be  exempt 
from  the  rule. 

(g)  Conceptual  design.  This  rule 
would  establish  VOC  content  limits  for 
a  variety  of  solvent  and  coating 
categories  (see  the  applicabihty  section 
of  this  discussion  for  details).  These 
content  limits  would  be  derived  from 
EPA's  published  Control  Technique 
Guidelines, 70  as  well  as  the  reasonably 
available  control  technology/best 
available  retrofit  control  technology 
(RACT/BARCT)  determinations 
established  by  GARB  or  current  District 
rules,  Manufacturers  would  be  in 
compliance  with  this  rule  if  the  average 
VOC  content  of  their  products  was  less 
than  the  average  content  limits  set  for 
those  categories  that  the  manufacturer 
produced.  This  average  would  not  be  a 
simple  arithmetic  average.  Instead,  it 
would  be  a  weighed  average,  where  the 
weights  on  VOC  content  would  be 
derived  from  the  demonstrated  number 
of  units  sold  by  that  manufacturer 
during  the  compliance  period  in  the 
State  of  Califurnia.  This  averaging  is 
expressed  mathematically  in  the 
following  formulas: 


■"Thpse  l;mits  could  be  exprc'.s«d  in  pounds  per 
piiion  (grams/liter),  weight  percent,  or  volume 
pcrcrnt  of  VOC.  EP.\  seeks  comment  for  a  preferred 
means  of  expressing  these  limits. 


I  VOC. 


Average  Content  Standard  - 


i=l 


Svoc. 


1=1 


Average  Emissions  -  J]  VOCC,S  W, 
1=1 

Is, 

1=1 

Where: 

N=Number  of  Products; 
i=Product  Index; 

VOCC,=VOC  content  of  product  i; 
SW,=sales  weight  of  product  i 
S,=sales  of  product  i 
VOC,=Content  Standard  for  the  ith 
product; 

A  manufacturer  will  be  in  compliance 
if: 

Average  Emissions  <  Average  Content 
Standard 

That  is,  if  average  emissions  are  less 
than  or  equal  to  the  average  content 
standard,  the  manufacturer  is  in 
compliance. 

EPA  currently  is  proposing  that  the 
compliance  period  be  quarterly.  Prior  to 
the  implementation  of  the 
manufacturers  bubble  program,  EPA 
will  prepare  a  statistical  showing  that 
the  aggregate  effect  of  the  specified 
averaging  time  is  consistent  with 
attaining  the  ozone  NAAQS  and 
satisfjing  applicable  progress 
requirements  on  a  typical  summer  day 
basis  in  accordance  with  the  proposed 
economic  incentive  program  rules  and 
guidance  (see  58  FR  11110,  February  23, 
1993).  However,  EPA  is  also  considering 
annual,  monthly,  and  flexible 
compliance  periods,  and  is  soliciting 
comment  on  the  appropriateness  of  the 
duration  of  these  compliance  periods. 

EPA  is  also  soliciting  comments  on 
establishing  a  single  VOC  content  limit 
for  all  industrial  and  commercial 
solvents  and  coatings,  which  would  be 
the  level  that  a  manufacturer's  sales 
weighted  average  must  be  loss  than  or 
equal  to  in  order  to  be  in  compliance. 
This  option  differs  from  the  averaging 
sclicnie  discussed  above  in  that  instead 
of  having  several  VOC  content  limits  for 
each  source  subcategory  that  would  be 
u.sed  to  determine  if  a  manufacturer  Wos 
in  compliance,  a  single  VOC  content 
limit  for  all  industrial  and  commercial 
coatings  and  solvents  would  be 
established.  Manufacturers  products 
would  have  to  be  less  than  or  equal  to 
this  content  limit,  on  average,  in  order 
to  comply  with  the  rule.  This  option  is 
exhibited  mathematically  in  following 
formulas: 


I  VOC. 


Single  Content  Standard  - 


i=i 


1    " 

-YvoCi 


Average  Emissions  -  ^  VOCC.SWj 


i=l 


sw.  = 


•  n 


Is, 


i=l 

Where: 

N=Number  of  Products; 
i=Product  Index; 

VOCC,=VOC  content  of  product  i; 
SW,=sales  weight  of  product  i 
S,=sales  of  product  i 
VOC,=Content  Standard  for  the  ith 
product; 

A  manufacturer  will  be  in  compliance 
if: 

Average  Emissions<Average  Content 
Standard 

That  is,  if  average  emissions  are  less 
than  or  equal  to  the  content  standard, 
the  manufacturer  is  in  compliance. 

While  the  proposed  manufacturers 
bubble  rule  provides  compliance 
flexibility  for  manufacturers  with 
several  products,  requiring 
manufactures  that  produce  only  one 
solvent  or  coating  to  meet  content  limits 
could  put  them  at  a  disadvantage. 
Because  of  this,  EPA  is  soliciting 
comments  on  options  to  ease  the 
regulatory  burden  on  manufacturers 
with  one  product.  Specifically.  EPA  is 
considering  the  following  options: 

•  Including  these  manufacturers 
despite  the  competitive  disadvantage 

•  Excluding  these  manufacturers  from 
the  rule 

•  Raising  the  minimum  size 
manufacturer  that  would  be  subject  to 
the  rule  for  these  manufacturers 

(h)  Recordkeeping  and  reporting.  To 
demonstrate  compliance,  EPA  will 
require  manufacturers  subject  to  this 
proposed  manufacturers  bubble  rule  to 
submit  documentation  to  EPA.  This 
documentation  will  be  submitted  in  two 
parts.  The  first  part  will  be  a  plan 
describing  what  products  the 
manufacturer  intends  to  market  during 
that  compliance  period,  the  VOC 
contei-.l  of  each  product,  an  estimate  of 
tlioir  sales  during  the  compliance 
poriod,  and  how  the  manufacturer 
intends  to  conclusively  show  what  the 
sales  of  those  products  during  the 
compliance  period  actually  were.  EPA 
will  review  this  plan  for  completeness 
and  the  viability  of  the  proposed  sales 
reporting  method.  EPA  will  approve  or 
disapprove  this  submission  within  the 
90  days  of  the  compliance  period.  In  the 
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case  of  an  incomplete  submittal  or 
disapproval,  EPA  will  notify  the 
submitting  manufacturer  of  the 
deficiencies,  and  will  require  another 
submittal  before  the  end  of  the  second 
quarter  of  the  compliance  period. 

The  second  part  of  this  comphance 
demonstration  will  be  submitted  to  EPA 
at  the  end  of  the  compliance  period. 
This  document  will  contain  the  sales 
demonstration  for  each  of  the 
manufacturer's  products  that  are  subject 
to  this  manufacturers  bubble  and  their 
VC)C  contents.  This  demonstration  will 
follow  the  methodologies  approved  by 
EPA  in  part  one  of  the  compliance 
dranonstration.  Manufacturers  will  be 
required  to  retain  all  documents 
pertaining  to  this  compliance 
demonstration  for  a  period  of  five  years. 
EPA  solicits  comments  on  these 
proposed  recordkeeping  provisions. 

(i)  Implementation  and  enforcement 
issues.  Because  of  EPA 's  limited 
resources,  the  agency  intends  to  require 
manufacturers  subject  to  this  proposed 
rule  to  structure  their  compliance 
demonstrations  in  such  a  way  so  that 
the  agency  can  minimize  its  review  and 
enforcement  costs.  EPA  invites 
comment  on  ways  to  accomplish  this 
gQal.  The  agency  invites  comments  from 
other  entities  with  experience  in 
designing  and  implementing  these  types 
of  manufacturers  bubble  programs.  EPA 
especially  seeks  comment  on  ways  to 
reduce  the  cost  of  enforcement  against 
manufacturers  with  a  potential  for 
multiple  inspection  locations. 

(3)  The  use  of  other  economic 
instruments  to  incentivize  emission 
reductions.  EPA  is  also  examining  the 
use  of  other  economic  instruments  to 
achieve  emission  reductions  equivalent 
to  the  proposed  PIP  cap  program.  The 
prirnary  instrument  that  EPA  is 
considering  is  the  use  of  emission  fees 
to  accomplish  the  necessary  reductions 
in  the  PIP  areas.  The  use  of  fees  will 
involve  examining  at  least  the  following 
issi|i0s: 

•  Fee  structures:  how  much  should  be 
charged  for  a  given  quantity  of  pollution 
and  how  will  the  fee  structure  affect  the 
PIP  areas'  ability  to  attain  the  ozone 
NAAQS?  Should  fees  be  constant  up  to 
an  allowable  emissions  limit  and 
increase  as  excess  emissions  increase? 

•  Permitting  issues:  how  will  NSR 
and  other  permitting  issues  be 
addressed? 

•  Enforcement  issues:  how  will  EPA 
or  the  PIP  areas  enforce  a  fee  program? 

•  Economic  impacts:  how  will  the  use 
of  fees  affect  the  PIP  areas'  economies? 

EPA  seeks  public  comment  on  the 
above  fee-related  issues  as  well  as 
comment  with  respect  to  the  use  of 


other  economic  incentive  strategies  not 
discussed  in  this  proposal. 

D.  Mobile  Sources 

1.  Overview  of  Mobile  Source  Issues 
and  Measures— a.  Emissions  Credit  for 
the  California  Motor  Vehicle  Control 
Program.  The  CaUfomia  LEV  program 
relies  on  advanced  emission  control 
technologies,  clean  gasoline,  and  an  on- 
board diagnostic  (OBD)  system,  which 
together  with  enhanced  I/M.  or  its 
equivalent,  are  designed  to  assure  that 
in-use  vehicles  emit  at  levels  close  to 
their  respective  emission  standards. 
EPA  is  confident  that  the  LEV  program 
will  achieve  substantial  emission 
reductions  beyond  those  which  will 
result  from  federal  cars.  Emission 
reductions  for  the  LEV  program  used  in 
the  PIP  reflect  a  substantial  reduction  in 
the  rate  of  emission  deterioration 
compared  to  current  vehicles. 

EPA  believes  that  the  California  LEV 
program  has  addressed  the  problem  of 
excessive  in-use  emission  deterioration 
with  its  on-board  diagnostics  program, 
which  requires  the  identification  of 
individual  vehicles  whose  emissions 
exceed  the  certification  standards  by 
more  than  50  percent.  Furthermore, 
ARB's  assessment  of  the  new  technology 
which  will  be  used  to  comply  with  LEV 
standards  has  identified  many  new 
components  and  control  techniques 
which  will  improve  emission  durability. 
These  features  of  the  LEV  program  will 
help  assure  that  in-use  vehicle  emission 
deterioration  will  be  substantially 
reduced  from  current  levels  and  that  the 
low  emission  attributed  to  the  program 
by  ARE  will  be  realized  in-use. 

b.  Summary  of  Mobile  Source  PIP 
Measures — In  1990,  passenger  cars, 
other  highway  vehicles,  nonroad 
engines  and  equipment,  and  the 
transportation  facilities  used  in 
interstate  commerce  produced  from  53 
to  63  percent  of  the  total  inventory  of 
volatile  organic  compounds  (VCXZs)  and 
from  70  to  94  percent  of  the  total 
inventory  of  oxides  of  nitrogen  (NOx)  in 
the  FIP  areas  covered  by  this  proposal. 
In  order  to  demonstrate  attainment  of 
the  ozone  standard  in  these  areas,  it  will 
be  necessary  to  propose  regulations 
which  assure  significant  reductions  in 
mobile  source  emissions — beyond  those 
already  expected  from  the  continued 
turnover  to  newer,  cleaner  vehicles  and 
engines.  The  mobile  source  category 
covers  a  very  broad  range  of  sizes  of 
equipment,  types  of  fuels,  uses  and 
operating  modes,  and  extent  of  current 
pollution  control.  Therefore,  there  is  no 
one  measure  or  even  one  uniform  type 
of  measure  which  is  proposed  across  the 
category  to  achieve  the  reductions 
needed  for  the  attainment  plans. 


In  addition  to  those  measures  that  are 
required  in  all  States  by  the  Clean  Air 
Act  Amendments  of  1990,  and  those 
measures  being  implemented  by  the 
State  of  California  and  local  agencies. 
EPA  considered  measures  requiring 
cleaner  vehicles  and  engines  via  further 
improvements  in  technology  or  through 
incentives  for  users  to  select  alternatives 
with  lower  polluting  characteristics. 
EPA  also  developed  measures  which 
will  achieve  emission  reductions  from 
other  remaining  mobile  source 
categories,  both  to  provide  sufficient 
reductions  for  attainment  and  to  ensure 
that  each  category  of  emission  source 
was  contributing  to  the  solution.  The 
following  specific  measures  were 
developed. 

(1)  Programs  for  Light  Duty  Vehicles. 
EPA  expects  the  California  Low 
Emission  Vehicle  (LEV)  program  will 
substantially  reduce  emissions  from  cars 
and  light  duty  trucks,  compared  to 
federal  standards.  However,  despite  the 
use  of  advanced  technologies  and  the 
OBD  requirements,  ARB  projects  LEVs 
will  exceed  their  certification  standards 
in-use.  Emissions  above  the  certification 
standards  will  occur  because  some 
models  may  experience  more  in-use 
deterioration  than  expected,  or  because 
individual  vehicles  experience 
component  failure  or  improper 
maintenance  which  is  not  immediately 
corrected  by  the  various  existing  in-use 
compliance  programs,  including 
enhanced  1/M. 

Because  the  magnitude  of  the 
emission  reductions  needed  for 
attainment  is  so  great,  the  adoption  of 
further  measures  to  reduce  these  in-use 
emissions  will  help  reach  attainment  of 
the  ozone  standard.  EPA  is  therefore 
seeking  comments  on  the  need  for  and 
benefits  of  adopting  an  enhanced  in-use 
compliance  program  which  would 
provide  extra  emission  reductions  above 
and  beyond  the  substantial  reduction 
provided  by  the  California  LEV 
program. 

Specifically  EPA  is  considering  three 
approaches.  The  first  would  modif>'  the 
current  federal  recall  program  to  initiate 
recalls  based  on  the  emission  results  of 
vehicles  tested  in  their  as-received 
condition,  but  from  vehicles  which  are 
subject  to  the  new  enhanced  I/M 
program  and  thus  should  be  well 
maintained.  Obviously  tampered  or 
abused  vehicles  would  also  be  excluded 
from  that  sample.  This  differs  from 
current  practice  and  would  result  in  a 
shift  in  responsibility  for  ensuring  low 
in-use  emissions  from  the  consumer  to 
the  manufacturer. 

The  second  approach  would  make 
manufacturers  responsible  for  vehicle 
repairs  in  those  cases  where  vehicle 
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failure  rates  for  a  particular  model  in  an 
enhanced  I/M  program  e.xceed  a 
threshold  level  (e.g.,  greater  than  5 
percent  within  the  fust  5  years).  This 
approach  (i.e.,  an  I/M -based,  selective 
recall  program)  also  provides  an 
incentive  for  vehicle  manufacturers  to 
increase  the  durability  and  reliabiiity  of 
their  designs. 

The  third  possible  program  involves 
adoption  of  a  requirement  that  the  on- 
board diagnostic  system  of  new  vehicles 
be  capable  of  communicating,  to  on- 
road  sensors,  the  operational  status  of 
the  emission  control  system  (i.e  , 
whether  a  fault  has  been  detectf-^d)  This 
approach  would  allow  for  the 
immediate  detection  of  high  emitting 
vehicles  so  that  they  may  be  Submitied 
fnr  repair. 

(2)  Programs  for  Medium  Duty 
Vehicles.  California's  medium  duty 
st.nndards  for  1995  and  later  model  years 
apply  to  all  vehicles  between  6CC0  and 
14,000  pounds  Gross  Vehicle  Weight 
Rating  (GWVR).  Manufacturers  have 
previously  been  able  to  certif)'  medium 
duty  vehicles  over  8500  pounds  under 
the  less  stringent  hea\7  duty  standards 
and  procedures.  California  rules  r^uire 
further  reductions  to  be  phased  in 
between  the  1998  and  200.3  model  years, 
through  a  California  medium  duty  LEV 
program.  EPA  proposes  to  accelerate  the 
medium  duty  LEV  program  phase  in 
and  to  require  additional  emission 
redactions.  EPA  is  also  requesting 
comment  on  including  all  1999  and 
later  model  vehicles  certified  under 
California's  medium  duty  LEV  program 
(as  modified  by  the  FIP)  in  an  esihanced 
in-use  compliance  program  simalar  to 
that  described  for  light  duty  vehicles, 
.^n  option  to  certify  engines  used  in 
these  vehicles  under  the  stringent  hea\7 
duty  engine  program  described  t>?lovv  is 
also  available. 

(3)  Programs  for  Heavy  Duty  Vehicles. 
Currently,  heavy  duty  engines  foV 
highway  vehicles  are  certified  to 
national  emission  standards;  no  waiver 
is  in  place  for  the  State  of  California  to 
enforce  different  standards  for  engines 
sold  in  the  state.  EPA  proposes  that, 
beginning  with  the  1999  model  year, 
more  stringent  standards  would  apply 
for  NOx  and  HC  exhaust  from  heavy 
duty  engines  sold  in  California,  and 
strict  evaporative  hydrocarbon 
requirements  would  also  be  applied  to 
prevent  a  shift  from  diesel  to  gasoline 
fuel  which  could  make  reductions  in 
NOx  easier  but  would  result  in  higher 
HC  emissions.  As  with  light  duty 
vehicles,  the  FIP  proposes  additional 
measures  to  enhance  in-use  compliance 
for  the  engines'  full  operational  life, 
including  as-re*:;eive(l  recall 
requirements.  The  FIl  also  proposes  to 


include  some  pre-1999  model  year 
heavy  duty  vehicles  in  the  I/M  program. 

Since  the  emission  reductions  from 
the  heavy  duty  engines  are  verv' 
important  to  the  attainment 
demonstration,  it  is  also  necessarv-  to 
ensure  that  the  fleet  operated  in 
Califoniia  continues  to  experience 
normal  turnover.  The  introduction  of 
tighter  standards  can  work  against 
turnover,  however,  if  heavy  duty  vehicle 
owners  perceive  that  costs  will  rise  or 
that  new  technology  i.5  nsky.  To  ensure 
a  nonnal  turnover  in  heavy  duty 
engines,  the  FIP  proposes  a  declining 
average  NOx  level  for  operating  tieets 
starting  in  the  year  2000.  The  decline  in 
average  NOx  vvdl  reflect  tlie  historical 
level  of  new  engine  purchases  and  old 
engine  retirements.. 

Many  trucks  operating  in  CaUfomia 
are  also  engaged  in  interstate  commerce. 
California  Air  Resources  Board  (CARB) 
data  show  that  about  20  percent  of  the 
mileage  accumulated  for  heavy-duty 
vehicles  in  California  is  from  trucks 
registered  in  other  States.  If  new 
emission  standards  are  adopted  for 
California  trucks,  the  interstate  trucks 
would  likely  remain  certified  only  to  the 
less  stringent  federal  standards,  and 
their  use  in  California  could  increase, 
preventing  the  new  California  standards 
from  achieving  their  full  potential  for 
emission  reduction:  Tighter  emission 
standards  only  on  California  registered 
trucks  could  im.posc  a  cost  burden  on 
CaUfomia  shipping  firms  that  would  not 
exist  for  shippers  based  outside  of  the 
state.  EPA  wants  to  avoid  such  a 
competitive  disadvantage  for  trucking 
firms  based  in  California  since  it  could 
result  in  even  more  operation  by  out-of- 
state  trucks,  and  is  requesting  comment 
on  two  options  for  a  policy  to  deal  with 
federally  certified  interstate  trucks 
driving  in  California.  These  programs 
could  be  implemented  together  or 
separately. 

First,  starting  in  1999,  EPA  proposes 
that  any  time  a  federally  certified  truck 
(i.e  ,  not  meeting  the  FIP  standards  and 
not  included  in  a  California  fleet 
averaging  program)  with  multiple-state 
registrations  operates  in  the  state,  it 
could  make  no  more  than  one  stop  in 
either  the  South  Coast,  Ventura,  or 
Sacramento  FIP  areas.  Any  pickup  or 
delivery  would  be  considered  a  stop. 
Also  interstate  trucks  making  a  stop  in 
one  of  the  FIP  areas  would  not  be 
permitted  to  make  more  than  two  stops 
statewide. 

Second,  starting  in  2005,  EPA  is 
proposing  to  require  all  trucks  which  do 
not  meet  FIP  standards  operating  in  tiie 
state  to  be  certified  to  the  federal 
emission  standards  for  1998  and  later 
model  engines.  Preventing  earlier 


models  from  operating  in  California 
would  greatly  reduce  the  emission 
contribution  from  the  interstate  portion 
of  the  heavy  duty  fleet. 

(4)  Programs  for  Nonroad  Vehicles 
and  Engines.  EPA  has  begun  the  process 
of  setting  national  emission  standards 
for  a  wide  variety  of  nonroad  sources 
including,  but  not  limited  to,  small 
spark  ignition  engines  used  in  lawn  and 
garden  and  other  utility  equipment.- 
rccreational  vehicle  and  marine  engmes, 
and  heavy  duty  fann  and  construction 
equipm.ent.  In  addition  to  the'.e  nsticnal 
standards,  special  California-only 
standiuds  are  proposed  in  the  FIP  for 
certain  subcategories  of  engines  a."id 
equipment: 

(a)  Nonroad  Heavy  Duty  Engines 
(engines  at  or  above  50  horsepower, 
37k\V).  Phase  1  of  the  FIP  proposal 
incorporates  the  national  program  for 
control  of  .N'Ox  from  new  nonroad 
heavy-duty  engines  which  will  be 
published  in  final  rulemaking  by  May 
1994.  The  FIP  also  proposes  standards 
for  HC.  CO,  particulates,  and  smoke. 
These  standards  are  consistent  with  the 
nonroad  equipment  standards  svhich 
have  been  adopted  in  California.  The 
effect  of  Phase  1  is  to  extend  the 
application  of  the  California  standards 
to  farm  and  construction  equipment 
which  California  is  currently  pre- 
empted from  regulating. 

New  engine  standards  would  be 
phased  in  on  a  national  basis  by  engine 
size  over  four  years  beginning  January 
1996.  The  national  standards  apply  to 
all  compression  ignition  engines  at  or 
above  50  horsepower  (37k\V)  except 
engines  used  in  underground  mining 
activity,  aircraft,  marine  vessels,  or  to 
propel  locomotives. 

Pnase  2  of  the  FIP  proposal  for  this 
equipment  category  contains  a  program 
to  ensure  that  nonroad  engines  over  50 
horsepower  used  in  the  FIP  areas  meet 
stringent  NOx  and  HC  standards  over 
their  full  useful  lives.  The  program 
includes  a  combination  of  low  NOx  and 
HC  standards,  verv'  stringent  ILEV 
evaporative  requirements,  and  other 
elements  of  an  enhanced  in-use 
compliance  program.  Requirements  are 
also  proposed  for  engine  rebuilds. 

For  Ventura  and  the  South  Coast,  the 
FIP  proposes  the  same  numerical  NO\ 
standard  for  nonroad  engines  as  is 
proposed  for  on-highway  heavy  duty 
engines.  It  proposes  a  less  stringent 
standard  for  nonroad  equipment  used  in 
the  Sacramento  area,  because  less  NOx 
reduction  is  needed  for  attciinment. 

Nonroad  engines  and  equipment  are 
generally  not  registered  or  licensed  by  a 
state,  with  the  exception  of  recreational 
boats.  This  fact  makes  it  difficult  to 
administer  and  enforce  a  rule  for 
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equipment  that  is  different  in  California 
(or  even  in  some  areas  of  California) 
than  it  is  in  the  rest  of  the  country.  But 
if  these  subcategories  are  to  contribute 
their  share  to  the  attainment  plan  (and 
their  share  can  be  quite  large  as  all  other 
types  of  mobile  sources  are  tightly 
controlled),  then  EPA  must  consider 
going  beyond  national  standards, 
fashioning  a  plan  which  assures  that 
equipment  used  in  the  FIP  areas  meets 
tighter  standards,  and  that  equipment 
purchased  outside  the  control  area 
cannot  be  used  to  avoid  the  cost  of 
control.  That  is  what  the  FIP  proposal 
attempts  to  do  for  nonroad  heavy  dutv 
engines. 

A  fleet-average  standard  with  a 
declining  emission  level  which  reflects 
th$  historical  number  of  new  engine 
puprhases  and  old  engine  retirements, 
similar  in  concept  to  that  for  on- 
highway  heavy  duty  engines,  is 
proposed.  Operation  of  heavy 
equipment  in  the  FIP  areas  will  be 
prohibited  if  the  equipment  is  not  part 
of  a  registered  fleet.  Nonroad  equipment 
ow«ners  may  pool  their  fleets  to  facilitate 
compliance,  just  as  with  highway  fleets. 
An  equipment  labeling  system  is 
proposed  to  allow  enforcement  by  EPA. 
(b)  Small  Nonroad  Equipment  (spark 
ignited  engines  at  or  below  25 
horsepower,  19kW).  Since  March  1992. 
EPA  has  held  several  public  workshops 
and  meetings  to  solicit  information  on 
technical  characteristics,  emissions, 
potential  regulatory  strategies,  and  other 
issues  related  to  small  spark  ignition 
engines.  The  Agency  believes  that  the 
best  approach  for  setting  emission 
standards  in  this  category  will  be  a 
consultative  approach  of  negotiated 
rulemaking  often  called  "reg  nog."  But 
there  is  also  a  sense  of  urgency  about 
the  need  for  areas  to  benefit  from  the 
reductions  in  emissions  that  will  result 
from  standards  in  this  category.  The 
result  is  that  EPA  will  be  pursuing  a  two 
phased  approach  to  regulation  of  small 
spark  ignition  engines. 

In  the  first  phase,  EPA  will  propose 
regulations  through  the  normal 
regulatory  process.  These  regulations 
will  be  similar  to  California's  regulation 
for  1995  and  later  utility  and  lawn  and 
garden  equipment  engines.  EPA's 
proposal  will  extend  the  regulations  in 
California  to  engines  which  California  is 
cunently  pre-empted  from  regulating. 
The  second  phase  of  regulation  will 
utilize  the  reg  neg  process  to  develop 
consensus  on  important  issues,  such  as 
useful  life,  in-use  emissions, 
evaporative  emissions,  test  procedures, 
and  market  based  incentive  programs. 
EPA  believes  that  Phase  1  standards  will 
resuh  in  a  40  percent  reduction  in  the 
HC  inventory  from  small  engines.  Phase 
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2  will  achieve  a  90  percent  reduction  in 
HC  inventory  from  this  category.  The 
agency  expects  that  achieving  a  90 
percent  reduction  would  not  depend 
solely  on  more  stringent  exhaust 
emission  standards,  but  rather  on  a 
combination  of  strategies  (e.g., 
scrappage  or  other  programs  to 
accelerate  turnover,  fuel  requirements  , 
and/or  evaporative  controls). 

EPA's  Phase  2  rulemaking  is  intended 
to  apply  nationally  in  approximately 
2000  to  2001.  If  the  Agency's  phase  2 
program  does  not  come  out  of  the  reg 
neg  process  providing  for  a  90  percent 
reduction  in  HC.  then  EPA  has 
committed  to  propose  those  more- 
sti-ingent  measures  applicable  to 
California,  either  statewide  or  in  the  FIP 
areas,  which  are  necessary-  to  the  overall 
attainment  strategy-.  The  federal  rules 
are  expected  to  explicitly  exclude  spark 
ignition  marine  engines,  engines  used  in 
underground  mining,  motorcycle 
engines,  aircraft  engines,  and  those  used 
in  recreational  vehicles  which  will  be 
covered  elsewhere. 

(c)  Motorcycles  and  Recreational 
Vehicles.  EPA  believes  that  by  using 
existing  on-highway  motorcycle 
technology,  it  is  possible  to  reduce  the 
contribution  of  nonroad  motorcycles 
and  recreational  vehicles  to  theHC  and 
NOx  emission  levels  in  the  FIP  areas. 
Therefore,  it  is  proposing  to  treat  on- 
highway  and  nonroad  motorcycles  in 
California  equally  and  to  apply  a  more 
stringent  set  of  exhaust  emission 
standards  to  all  new  on-highway  and 
nonroad  motorcycles  sold  in  California 
after  January-  1996.  This  proposal 
encompasses  engines  used  in  such 
vehicles  as  mopeds,  dirt  bikes,  all 
terrain  vehicles  (ATA's),  and  go-karts. 
The  standards  are  being  proposed 
statewide,  because  EPA  believes  that 
that  is  necessary  to  assure  that  the 
fequipm.ent  u.sed  in  the  FIP  areas  meets 
standards.  The  level  of  stringency  may 
require  the  substitution  of  4-stroke 
nonroad  engines  for  the  2-stroke  engines 
currently  used  in  some  nonroad 
applications,  but  there  is  also  the 
prospect  that  catalyst  technology  may  be 
viable. 

(d)  Spark-Ignition  Marine  Propulsion 
Engines.  Reductions  from  this 
subcategory  of  nonroad  equipment  will 
come  from  a  national  program  of 
emission  standards  and  from  a 
registering/permitting  fee  system  for 
operation  in  FlP-area  waters.  The 
national  regulation,  scheduled  to  be 
final  by  November  1995.  will  reducg 
emissions  from  outboard  engines, 
personal  watercraft  (jet-skis.  etc.). 
stemdrive  engines,  and  inboard  engines 
through  application  of  new  engine 
emission  standards.  The  standards 


themselves  are  not  being  proposed  in 
the  FIP,  but  will  be  proposed  in 
September  1994.  Reductions  in  per- 
engine  emissions  are  expected  to  be  on 
the  order  of  70-80  percent  horn  current 
two-stroke  outboard  and  personal 
watercraft  engines,  and  up  to  30-50 
percent  from  current  4-slroke  carbureted 
stemdrive  and  inboard  engines. 

The  standards  will  apply  to  new  spark 
ignition  marine  propulsion  engines 
produced  after  August  1. 1998. 
Certification  procedures  will  be  similar 
to  on-highway  procedures,  with  some 
modifications  appropriate  for  the  ways 
these  engines  are  used.  The  program 
may  also  include  features  such  as 
assembly-line  testing  and  recall. 

Although  these  national  standards 
will  result  in  substantial  emission 
reductions  per  new  engine,  overall 
reductions  in  emissions  from  this 
category  will  depend  on  how  much 
boating  activity  uses  the  newer,  cleaner 
engines,  and  how  much  activity  uses 
older  engines.  EPA  expects  that 
approximately  one  half  of  the  total  fleet 
of  marine  pleasure  craft  owned  by  FIP- 
area  residents  will  meet  the  standard  bv 
the  year  2005.  However,  equal  use  of  old 
and  new  engines,  in  combination  with 
other  available  measures  to  reduce 
VOCs.  does  not  appear  to  be  enough  to 
meet  the  goals  of  the  FIP.  Therefore, 
EPA  is  also  proposing  a  permit  based  fee 
system  for  marine  engines  produced 
before  the  new  standards  take  effect,  to 
strongly  discourage  use  of  these  very 
high  emitting  engines  in  the  FIP  areas. 
The  fees  for  emission  permits  would  be 
based  on  the  average  excess  emissions 
of  pre-control  engines  compared  to 
engines  meeting  the  new  emission 
standards.  This  fee  system  would  take 
effect  in  2004.  and  would  apply  to  only 
operators  of  marine  pleasure  craft  who 
wished  to  operate  a  boat  in  the  FIP 
areas.  Owners  who  live  in  the  FIP  areas 
but  only  use  their  boats  elsewhere 
would  not  be  affected.  Owners  of  boats 
meeting  the  new  emission  standards 
would  be  eligible  for  emission  permits 
free  of  charge. 

(5)  Programs  for  National 
Transportation  Sources  and  Federal 
Activities.  The  litigation  which  resulted 
in  today's  FIP  proposal  arose  at  least  in 
part  from  a  feeling  in  California  that  the 
emission  regulation  of  certain  sources 
was  not  keeping  pace  with  the 
attainment  needs  of  California  areas  or 
with  the  stringency  of  control  imposed 
on  other  sectors  of  the  California 
economy.  For  today's  FIP  proposal.  EPA 
is  proposing  controls  for  these  sources 
which  include  the  following  provisions: 
(a)  Locomotives.  Today's  proposal  has 
three  parts:  a  program  for  freshly 
manufactured  locomotives  which  will 
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be  implemented  nationwide;  a  program 
for  remanufactured  locomotives  which 
could  be  implemented  nationwide  or  in 
California  only;  and  a  South  Coast 
program.  Reductions  from  ne%v  and 
remanufactured  locomotives  should  be 
achievable  without  causing  econcr.ic 
damage  to  the  railroad  industr)'  or 
causing  a  shift  of  the  freight  carr\!ng 
business  to  truck-based  forms  of 
transportation.  At  the  same  time,  it  will 
extend  the  burden  of  clean  air 
attainment  in  California  to  the 
locomotive  sector. 

EPA  will  propose  a  national 
regulation  that  will  apply  to  freshly 
manufactured  locomotive  engines 
beginning  in  2000,  and  may  also  apply 
to  the  remanufacture  of  engines  which 
were  made  since  approximately  1973 
Locomotives  may  operate  for  many 
dscades  and  be  remanufactured  many 
times  before  they  are  retired.  Extending 
the  application  of  standards  to 
remanufactured  engines  will  accelerate 
and  extend  the  overall  emission 
reductions  in  the  categor>'. 

EPA  estimates  that  a  national  program 
for  freshly  manufactured  and 
remanufactured  engines  would  reduce 
locomotive  emissions  in  the  South  Coast 
hv  appro.ximate!y  40  percent  from  1990 
levels  by  2010.  As  the  total  NOx 
reduction  from  all  sources  required  in 
the  South  Coast  is  approximately  70 
percent,  EPA  would  like  to  achieve 
comparable  reductions  in  this  categor\\ 
The  FIP  proposes  that  average  engine 
N'Ox  emissions  from  locomotiv-^s  and 
sources  directly  associated  v,':*h 
locomotives  be  lowered  to  the  new 
engine  levels  through  use  of  clean 
engines,  electric  power,  cind  other 
means.  California  would  retain  the  right 
to  regulate  operational  changes  in 
railroads,  including  time  spent  idling. 
rail  lubrication,  operating  times,  etc. 
The  overall  average  would  allow 
companies  the  maximum  flexibility  in 
meeting  the  additional  emission 
reduction  target. 

Co)  Commercial  Aviation.  Commercial 
airports  become  increasingly  i.T.portant 
in  the  attainment  effort  as  time  goes  by. 
In  the  South  Coast  .Air  Basin,  there  are 
five  commercial  airports  which  \vill 
contribute  nearly  9  percent  of  a  2010 
allowable  attainment  inventory  of  NO\ 
and  6  percent  of  VOC  if  left 
uncontrolled.  The  emissions 
contributions  in  Sacramento  and 
Ventura  are  smaller  than  in  the  South 
Coast.  Airport  mobile  sources  include 
aiicraft;  ground  service  equipment  such 
as  baggage  carts;  and  groimd  access 
vehicles  such  as  passenger  cars,  ta.\is. 
shuttle  buses,  etc.  Aircraft  are  the 
dominant  source.  The  percentage 
contribution  and  absolute  amount  of 


emissions  from  ground  access  vehicles 
in  the  future  decrease  substantially  as 
other  FIP  measures  take  effect;  ground 
service  equipment  emits  a  sm.aller 
fraction  of  the  airport  total. 

The  FIP  proposes  an  airline  emissions 
bubble  comprising  mobile  emission 
sources  under  the  control  of  the  airlines. 
These  include  aircraft,  aircraft  auxiliary 
power  units,  ground  service  equipment, 
captive  vehicle  fleets,  and  any  other 
airline-operated  mobile  source.  The  FIP 
proposes  declining  targets  for  emissions 
for  all  commercial  airline  operations  in 
the  Sacramento  area.  Ventura,  and  the 
South  Coast  Air  Basin  during  the  ozone 
season  beginning  in  2001.  The  emission 
reduction  requirements  are  consistent 
with  those  proposed  for  stationary 
sources  under  the  emission  cap 
program.  This  level  of  allowable 
emissions  would  translate  into  an 
environmental  performance  factor, 
applicable  to  each  airline,  expressed  as 
an  allowable  pounds  of  pollutant  per 
passenger  equivalent  unit.  Airlines 
which  exceed  the  limit  would  pay  a  fee 
based  on  the  amount  of  excess 
emissions  generated. 

There  are  a  number  of  ways  tliat  an 
airline  could  reduce  emissions  under  its 
control  to  avoid  compliance  fees.  Higher 
plane  load  factors  (fewer  empty  seats), 
electrifying  ground  sen'ice  equipment, 
towing  airplanes  to  the  runway, 
increased  use  of  single  engine  taxiing, 
and  bringing  the  cleanest  planes  to  the 
California  airports  all  contribute  to 
emission  reductions  under  the  FIP 
concept.  The  Agency  is  proposing  that 
each  airline  be  allowed  to  average  the 
emissions  from  its  operations  at  all 
airports  within  a  FIP  area.  Such  intra- 
airline  averaging  could  provide  airlines 
with  additional  flexibility  in 
demonstrating  compliance  with  the 
emissions  target.  EPA  is  also  requesting 
com.ments  on  establishing  an  inter- 
airline  credit  and  trading  program  to 
further  enhance  compliance 
opportunities. 

(c)  Creneral  Aviation.  General  aviation 
is  comprised  of  a  wide  variety  of  aircraft 
types  with  significantly  different 
engines:  piston,  turboprop,  and  turbine. 
Much  of  the  general  aviation  fleet  is  old, 
and  there  appear  to  be  few,  if  any. 
significant  technological  improvements 
in  emission  performance  which  could 
be  obtained  without  a  large  investment 
in  research  and  development.  Currently 
the  general  aviation  manufacturing 
industry  is  also  in  a  precarious 
economic  state. 

EPA  proposes  to  achieve  emission 
reduction  tcirgets  for  general  aviation 
which  are  consistent  with  the  emission 
cap  requirements  for  many  stationary 
sources  in  the  FIP  areas.  EPA  is 


proposing  two  fee  system  options  in  the 
alternative  for  achieving  the  reductions 
in  general  aviation.  In  the  first  option, 
aircraft  owners/operators  would  be 
charged  a  fee  for  each  takeoff  from  an 
airport  in  the  FIP  areas.  The  fee  v.ould 
be  set  high  enough  to  discourage  use 
without  making  general  aviation  flying 
prohibitively  expensive. 

The  second  option  is  identical  to  the 
first,  but  incorporates  an  e.xemption  for 
engines  that  are  certified  to  "clean" 
emission  levels.  It  is  possible  that  an 
engine  m^anufacturer  may  find  a 
differential  fee  system  sufficient 
incentive  to  begin  producing  clf'an>?r 
aircraft  for  certification  and  use  in 
CaUfornia.  The  proposal  also  req  ie-.>ts 
comment  on  differentiating  fees  tor 
specific  airports  based  on  the 
implementation  of  other  emission 
reduction  measures  by  the  airport 
proprietors  such  as  refueling  vapor 
recovery  where  applicable. 

(d)  Military  Installations.  Militarj 
installations  can  include  a  significant 
amount  of  mobile  source  activity.  The 
FIP  proposes,  with  certain  exemptions, 
a  military  installation  bubble  in  each 
FIP  area  encompassing  mobile  emissio;: 
sources  under  the  control  of  the 
Department  of  Defense  (DOD).  This 
includes  au.xiliary  power  units,  ground 
serv  ice  equipment,  captive  vehicle 
fieets.  privately  owned  vehicles,  and 
any  other  mobile  source  operated  within 
the  boundaries  of  the  installation.  .\ 
declining  cap  will  be  applied  w  hich 
corresponds  to  the  cap  imposed  on 
stationary'  sources  within  each  FIP  drea 

(e)  Ships  and  Ports.  Marine  vessels  are 
the  largest  uncontrolled  source  of 
emissions  of  NOx  and  sulfur  oxides 
(SOx)  in  California.  .According  to  a 
study  prepared  for  C.\RB,  marine 
vessels  account  for  appro.xjmately  40 
percent  of  all  SOx  and  12  percent  of  all 
NOx  emissions  from  both  mobile  and 
stationary*  sources  statewide.  While 
most  emissions  associated  with  marine 
vessels  occur  at  sea,  a  great  deal  is 
emitted  while  the  vessel  is  in  port, 
during  maneuvering  and  hotelii.ng 
activities.  Both  are  of  concern  in  the 
South  Coast  area,  since  emissions  from 
vessels  at  sea  are  transported  onshore  by 
the  prevailing  winds  and  can  affect  air 
quality,  and  because  there  are  large 
ports  and  significant  shipping  activity 
in  the  area. 

EPA  does  not  believe  that  it  is 
practical  to  pursue  a  conventional 
regulatory  strategy  for  marine  vessels  in 
the  FIP  for  a  number  of  reasons.  Not  all 
ships  are  equally  high  emitting,  and  not 
all  ships  spend  a  lot  of  time  in 
California  ports.  An  expensive  retrofit 
requirement  may  sen'e  only  to  drive 
shipping  traffic  to  competing  port 
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fa  :  lifies  where  this  sp»x:ial  technology 
would  not  he  required.  Also,  regulation 
pf  ( icean-going  vessels,  especially 
fo  1  !ign-regis?ered  vessels,  js 
tn  (litionally  ur.dortaken  by 
international  organizations  like  the 
International  Maritime  Organization 
dMU).  A  unilateral  action  by  EPA  to 
require  such  technology  on  all  otean- 
grjtng  ships  that  enter  California's  ports 
may  be  considered  inappropriate  bv  the 
international  organiz-itions  that  oversee 
such  vessels. 

KPA  is  proposing  a  flexible  control 
stfjtf^y  for  the  reduction  of  emissions 
fiiim  ships.  This  strategy-  would  rely  on 
tcor.oniic  incentives  to  encourage 
i)p«!ratois  of  ships  that  frequently  use 
.So'.ifhem  California  ports  to  take  the 
necessary  steps  to  reduce  their 
emissions.  Specifically,  an  emissions  fee 
would  be  based  on  the  type  of  emission 
control  that  a  particular  ship  used.  Ship 
operators  would  be  allowed  (and 
enc  ouraged)  to  reduce  the  fees  which 
would  be  applied  by  using  electrical 
onshore  power  service  instead  of  the 
ship's  engines  while  in  port.  Ships  that 
use  ,South  Coast  ports  more  frequently 
would  be  faced  with  higher  annual  fees, 
and  therefore  would  have  a  greater 
incentive  to  install  more  efficient 
emission  control  devices  to  reduce  or 
eliminate  those  fees. 

bi  Ventura,  there  are  no  large  ports, 
but  marine  vessel  emissions  are  still 
large  contributors  to  the  area's  NOx 
inventory,  because  of  the  emissions  that 
are  blown  onshore  from  passing  ships 
by  the  prevailing  winds.  The  PIP 
includes  in  its  fee  system  provisions  for 
encouraging  ships  to  move  further  out  to 
sea  when  passing  the  Ventura  coastline. 
{(>)  Programs  to  Reduce  Vehicle  Miles 
Traveled.  Passenger  cars,  light  and 
heavy  trucks,  buses,  and  motorcycles 
have  met  increasingly  stringent  new 
vehicle  standards  for  years,  and 
industrial  sources  of  pollution  have 
installed  increasingly  sophisticated 
controls  to  reduce  emissions.  But  the 
trends  in  the  total  emissions  of  VOCs 
and  NOx  barely  show  any  reduction 
over  time.  One  reason  for  this  is  the 
grntyth  in  economic  activity  which 
ca-jses  increases  in  emissions  from 
st.itionary  and  area  sources;  another 
reason  is  the  fact  that  the  number  of 
X  ehicle  miles  traveled  (VMT)  has  grown, 
significantly  undercutting  the  impact  of 
irr.proved  vehicle  emission  controls. 

\'!MT  is  increasing  for  several  reasons: 
more  Americans  are  working;  travel  by 
automobile  is  cheap  .ind  convenient; 
alternatives  to  autom.ibile  travel  are  not 
convenient  or  do  not  exist  at  all  in  many 
situations;  workers  commute  suburb  to 
suburb;  and  workers  commute  many 
miles  each  way  in  order  to  be  able  to 


afford  a  single  family  home.  But  there 
are  things  that  local  communities  can  do 
to  change  .some  of  the  factors  that  caiise 
the  reliance  on  the  automobile.  Land 
use  and  zoning  policies  can  support 
mass  transportation  and  car  pooling  as 
they  now  support  single  occupant 
vehicle  travel.  Investments  can  be  made 
in  providing  travel  alternatives  for  work 
and  leisure.  Communities  can  begin  to 
make  the  real  cost  of  driving  be  refiected 
in  fee  systems  for  parking  or  use  of 
congested  roadways  during  peak  hours. 
EP.'K  does  not  have  the  authority  to 
make  the  land  use  planning  policies  that 
would  be  effective  in  reducing  VMT 
growth  in  the  PIP  areas.  The  Agency 
could  impose  fees  on  passenger  vehicles 
in  the  PIP,  but  it  could  not  return  the 
revenue  that  would  be  collected  to  the 
local  area  to  support  transportation 
alternatives.  Therefore,  the  PIP  focuses 
primarily  on  additional  requirements  for 
improvements  in  vehicle  technology 
which  will  contribute  to  a  decrease  in 
per  vehicle  emissions.  But.  EPA  has  also 
considered  whether  there  are  controls 
which  can  be  imposed  via  a  federal 
implementation  plan  which  can  lead  to 
reductions  in  vehicle  miles  traveled. 
Two  measures  are  proposed  in  today's 
NPRM: 

(a)  Employee  Commute  Options 
Program.  EPA  is  proposing  two 
alternative  attainment  dates  for  the 
Sacramento  area.  The  first  is  the  1999 
attainment  date  which  is  required  by  the 
Clean  Air  Act  Amendments  of  1990.  for 
areas  classified  as  serious 
nonattainment  for  ozone.  EPA  is  also 
proposing  to  bump  the  Sacramento  area 
up  to  the  severe  classification  with  a 
2005  attainment  date.  Under  the  Clean 
Air  Act.  severe  ozone  nonattainment 
areas  must  implement  employee 
commute  options  fECO)  programs 
designed  to  reduce  work-related  trips 
and  vehicle  miles  traveled  during  peak 
commuting  periods.  Specifically, 
employers  with  100  or  more  employees 
must  develop  and  implement  a  plan  to 
encourage  employees  to  use  alternatives 
to  the  single  occupant  vehicle  commute. 
Both  the  South  Coast  and  the  Ventura 
areas  have  implemented  ECO  programs, 
but  the  Sacramento  area  has  not  yet 
enacted  the  necessary  legal  authority, 
although  an  ECO  program  is  required 
under  California  law.  Elsewhere  in  this 
NPR.M,  EPA  is  proposing  to  approve  the 
South  Coast  ECO  program.  Although 
EPA  is  not  at  this  time  prepared  to 
approve  the  Ventura  ECO  program,  EPA 
need  not  do  so  as  part  of  this  PIP.  Even 
though  EPA  is  similarly  not  required  to 
promulgate  an  ECO  program  for 
Sacramento  at  this  time.  EPA  is 
proposing  to  do  so  because  the 


obligation  of  Sacramento  to  do  an  ECO 
program  under  federal  law  would  be  a 
direct  re.sult  of  EPA's  proposed  bump- 
up.  EP.^  is  therefore  proposing  an  ECO 
program  for  the  Sacramento  area  to  be 
implemented  if  the  area's  classification 
is  changed  to  severe.  Affected 
employers  must  witliin  two  years 
develop  programs  which  are  designed  to 
increase  the  vehicle  occupancy  of  their 
employees  to  a  target  which  is  25 
percent  above  the  current  average 
vehicle  occupancy  for  all  commute  trips 
in  the  area. 

(b)  Parking  Cash  Out.  Even  in 
downtown  areas,  most  employees  in 
California  receive  free  or  subsidized 
parking  spaces.  Current  tax  codes  allow 
employers  to  offer  this  benefit  without 
the  employer  or  the  employee  having  to 
pay  taxes  on  the  value  of  the  space. 
Since  parking  costs  represent  the  bulk  of 
the  daily  cost  of  driving  to  work,  these 
"free"  spaces  are  a  strong  incentive  for 
employees  to  drive  to  work  alone. 

As  part  of  his  Climate  Change  Action 
Plan.  President  Bill  Clinton  has  called 
for  transforming  much  of  the  existing 
tax  subsidy  for  employer-p)aid  parking 
into  a  powerful  reward  for  commuters  to 
ride  transit,  carpool,  or  find  other  ways 
to  get  to  work.  The  Administration  will 
shortly  propose  changes  in  the  tax  law 
necessary  to  bring  about  parking 
subsidy  reform.  This  same  proposal  is 
included  in  the  FTP,  in  a  form  which  is 
consistent  with  EPA's  authority.  The 
proposal  does  not  modify  the  tax  code 
or  require  payments  by  an  employer. 
Rather  it  appUes  certain  restrictions. 

Employers  of  25  or  more  employees 
who  lease  parking  spaces  for  their 
employees  may  not  offer  free  parking 
unless  they  offer  employees  the  option 
of  retaining  the  parking  or  accepting  a 
cash  allowance  equal  to  the  market  cost 
of  the  parking  space.  The  cash 
allowance  wrill  be  considered  taxable 
income,  but  under  current  law,  up  to 
$60  per  month  of  the  cash  may  be  taken 
in  the  form  of  a  transit  pass,  which 
would  be  tax-exempt.  Those  who  opt  for 
the  parking  space  will  be  unaffected  by 
the  change.  Whether  the  employee 
decides  to  take  the  free  parking  or  the 
cash  allowance,  the  company  can  still 
deduct  the  cost  from  corporate  income 
tax.  Research  indicates  that  such  a 
program  may  reduce  single  occupant 
commuting  by  20  percent  in  densely 
developed  areas  where  most  employer- 
provided  parking  is  through  leased 
spaces.  The  improvement  which  is 
achieved  will  also  assist  employers  in 
complying  with  the  ECO  programs  in 
each  of  the  PIP  areas. 

(7)  Special  Issues  for  Mobile  Sources, 
(a)  Inspection  and  Maintenance. 
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While  stricter  standards  act  to  ensure 
that  new  vehicles  are  cleaner  than  were 
their  predecessors,  there  has  been  no 
guarantee  that  these  vehicles  would 
"stay  clean"  in  actual  use.  Historically, 
tampering,  lack  of  proper  maintenance, 
maladjustment,  and  control  equipment 
failures  have  meant  that  cars  on  the  road 
would  emit  on  average  3  to  4  times  more 
pollutants  than  the  levels  for  which 
their  control  systems  were  certified.  The 
evolution  of  vehicles  to  fuel  injection 
and  closed-loop  computer  control  along 
with  the  reduction  in  availability  of 
leaded  fuel  have  significantly  reduced 
the  amount  that  owners  tamper  with  or 
maladjust  their  vehicle  emission  control 
systems.  Simply,  the  cost  advantage  of 
using  leaded  fuel  has  disappeared,  and 
vehicle  performance  has  become  so 
closely  tied  with  having  all  systems 
operating  as  designed  that  it  is  no  longer 
widely  perceived  to  be  beneficial  to 
remove  or  render  inoperative  any  of  the 
various  vehicle  systems.  Malfunctions 
of  the  engine  and  emission  control 
systems  can  still  occur,  however. 
Periodic  vehicle  emissions  inspection 
and  maintenance  (I/M)  programs  are 
designed  to  identify  and  repair  these 
malfunctions. 

For  this  reason,  I/M  plays  an 
important  role  in  the  FIP  proposal.  The 
Clean  Air  Act  Amendments  of  1990 
require  areas  such  as  the  FIP  areas 
which  are  classified  as  serious  or  worse 
ozone  nonattainment  to  implement 
enhanced  I/M  programs.  Up  to  this  time, 
the  State  of  California  has  not  enacted 
an  enhanced  I/M  program  which  meets 
the  requirements  of  the  national  I/M 
rule  which  was  published  in  1992.  A 
recently  signed  law  in  California  retains 
the  current  Smog  Check  network  of 
licensed  inspection  garages  in  slightly 
altered  form.  The  national  enhanced 
I/M  regulations  require  that  inspection 
and  repair  functions  be  conducted 
separately  to  avoid  conflict  of  interest 
and  improper  testing  unless  there  are 
other  features  which  provide  sufficient 
reductions  to  meet  the  enhanced  I/M 
performance  standard.  EPA  and  the 
State  are  currently  discussing  a  program 
design  which  would  meet  the  enhanced 
I/M  performance  standard,  but  which 
would  also  preserve  as  much  business 
as  possible  for  the  currently  licensed 
inspection  stations.  This  program  has 
not  yet  achieved  consensus  among  all 
parties  and  is  not  represented  by 
specific  legislation  or  as  a  SIP  revision. 

The  FIP  I/M  design  must  also  deal 
with  the  further  constraints  that  are 
imposed  on  EPA,  namely  that  it  cannot 
order  the  State  to  implement  any  of  the 
FIP's  required  programs,  nor  can  it  add 
to  its  own  appropriation  in  order  to  staff 
the  various  programs.  That  means  that 


EPA  must  design  programs  which 
require  the  minimum  level  of  oversight 
and  administration. 

EPA  is  proposing  an  enhanced  I/M 
program  which  follows  closely  the 
model  program  which  sets  the 
performance  standard  for  all  I/M 
programs  nationwide.  EPA  would 
implement  the  program  in  the  FIP  areas 
through  legal  agreements  between  EPA 
and  a  private  firm  or  firms  which  would 
provide  testing  ser\'ices  to  California 
motorists.  The  firm(s)  would  be 
authorized  to  charge  a  specific  foe  for 
the  test;  EP.A's  oversight  costs  would 
have  to  be  absorbed  by  the  Agency. 

EPA  believes  that  an  I/M  network  run 
by  one  or  a  few  private  firms  will,  in 
fact,  be  the  most  cost-effective, 
convenient  option  for  the  State  in 
providing  I/M  testing.  It  may  not. 
however,  meet  other  economic  and 
social  objectives  held  by  State  and  local 
authorities,  special  interest  groups,  or 
the  public.  Some  in  California  have 
indicated  a  desire  to  continue  to  involve 
as  many  individual  businesses  as 
possible  in  the  program;  some  are  also 
interested  in  exploring  alternative  test 
procedures.  The  fact  that  these  features 
do  not  appear  in  the  FIP  proposal  does 
not  mean  that  they  necessarily  could  not 
be  pieces  of  the  I/M  program  which 
California  ultimately  adopts  in  the  SIP. 
However,  if  a  SIP  I/M  program  with  a 
licensed  test-and-repair  station  element 
is  less  effective  than  the  I/M  program 
proposed  in  the  FIP.  substitution  of  the 
former  for  the  latter  would  require  the 
addition  of  compensating  increases  in 
the  stringency  of  other  measures  or  the 
addition  of  measures  not  proposed  for 
the  FIP  at  all. 

Because  of  the  reasons  outlined 
above,  EPA  is  proposing  an  enhanced 
I/M  program  in  the  FIP.  However.  EPA 
and  the  State  are  continuing  to  hold 
discussions  on  a  program  design  which 
would  meet  the  enhanced  I/M 
perfonnance  standard.  EPA  would  not 
finalize  the  FIP  I/M  program,  should  an 
agreement  be  reached,  if  appropriate  . 
legislation  were  adopted  and  an 
approvable  SIP  revision  submitted. 

([))  Retrofit  Programs  for  Mobile 
Sources.  There  has  been  a  considerable 
amount  of  interest  expressed  by 
Califoniia  air  pollution  control  officials 
in  retrofit/replacement  options  for 
highway  diesel  vehicles,  heavy  duty 
noru^oad  equipment,  and  locomotives. 
These  are  the  categories  (in  addition  to 
light  duty  vehicles)  which  contribute 
the  bulk  of  the  NOx  emissions  in  the  FIP 
areas.  And,  a  retrofit  requirement  could 
accelerate  the  emission  reductions  that 
would  normally  result  from  equipment 
turnover.  In  order  for  a  retrofit/ 
replacement  strategy  to  work,  however. 


there  are  a  number  of  tasks  which  must 
be  completed. 

The  general  knowledge  about  how 
and  where  different  types  of  engines  are 
used  must  be  increased  significantly. 
For  each  category,  there  will  be  different 
typical  lifetimes  and  rebuild  or  repower 
practices  as  well  as  differences  in 
current  technology  and  the  feasibility  of 
lowering  NOx  through  in-field  engine 
modifications.  To  estimate  the  impact  of 
any  measure,  it  is  necessary  to  know  the 
market  share  for  the  engines  for  which 
low  emission  models  are  available  and 
much  more  about  the  usage  patterns,  for 
e.xample,  how  much  of  the  VMT  in  the 
inventory  is  due  to  local  operations 
versus  out-county  or  even  interstate 
operations.  It  is  also  important  to 
consider  fleet  fueling  practices  and 
whether  or  not  there  might  be 
difficulties  in  gaining  reasonable  access 
to  alternative  fuels.  Some  technological 
modifications  may  not  be  appropriate 
for  engines  used  on  nonroad 
applications  if  they  accelerate  engine 
wear  or  reduce  reliability  in  the  rugged 
working  conditions  which  are  common 
to  the  category.  Finally,  the  economic 
impact  to  individual  industrial 
segments  as  well  as  on  the  overall 
economy  in  the  FIP  areas  is  a  critical 
component  in  the  regulatory  decision. 
Nonroad  engines  are  very  specialized  to 
their  applications,  and  the  costs  of  re- 
engineering  engines  and  fuel  systems 
cannot  be  spread  over  large  numbers  of 
sales  as  is  the  case  with  on-road 
vehicles. 

If.  after  consideration  of  many  factors, 
a  decision  were  made  to  require  retrofit 
or  engine  replacement  for  NOx.  it  would 
be  necessary  to  set  emission 
performance  standards  for  the  retrofit/ 
replacement  and  to  promulgate  the 
appropriate  test  protocols.  The  fact  that 
there  are  specialized  applications  with  a 
very  wide  range  of  vehicle  duty  cycles 
and  engine  types  and  sizes  makes  it 
extremely  difficult  for  EPA  to  develop 
appropriate  test  cycles.  EPA  would  also 
need  to  devise  a  process  for  identifying 
the  individual  pieces  of  equipment  to 
which  the  requirements  would  apply,  to 
implement  a  program  in  which  a  lleet 
operator  would  certify  the  efficacy  and 
durability  of  a  retrofit/replacement,  and 
to  establish  an  enforcement  system 
which  assured  that  the  emission 
reductions  which  were  predicted  would 
actually  occur. 

EPA  Deheves  that  it  has  neither  the 
knowledge  nor  the  time  which  would  be 
necessary  to  develop  an  effective  retrofit 
strategy  for  on-highway  or  nonroad 
heavy  duty  engines  in  the  FIP  areas.  For 
the  locomotive  category.  EPA  is 
proposing  to  develop  national  or  state 
regulations  which  will  address  the 
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rebuilds  for  locomotive  engines.  These 
regulations  will  contain  the  test 
protocols,  emission  standards  and 
enforf:ement  mechanisms  to  assure  that 
the  reductions  occur.  Although  it  is  not 
proposing  a  retrofit  program  for  existing 
trucks  in  any  of  the  FIF  areas.  EPA  is 
proptJKing  a  fieet  average  standard 
strat(|gy  for  on-highway  heavy  duty 
engines  and  a  growth  cap  for  the 
nonrimd  heavy  equipment  category  as 
part  (if  a  1999  attainment  option  for  the 
SacrE  niento  area.  The  necessary 
standards,  certification  protocols,  and 
enfor[«mcnt  mechanism  either  already 
exist  :jr  are  being  developed  for  other 
FIP  a  eas.  The  specific  details  of  these 
loquil-pments  are  discussed  elsewhere  in 
this^i^R.M. 

(c)  /\diustments  Eased  on  Local 
Contujl  of  VTvfT  Growth.  As  discussed 
earlier,  the  expected  growth  in  vehicle 
miles  of  travel  (V\fT)  by  on-highway 
vehiclfs  in  the  FIP  areas  contributes  to 
the  St  "ingency  and  wide  applicability  of 
the  many  emission  reduction  measures 
in  thel  proposed  FIP.  For  practical 
reasonp.  EPA  is  proposing  only  a  limited 
set  of  i^easures  that  can  be  expected  to 
a f feet  I VMT  growth,  specifically  the 
parking  cash  out  requirement  and  the 
pmpl(iyee  commute  options  program  in 
Sacrajnento.  Consequently,  tiiere 
remaifis  considerable  opportunity  for 
state  and  local  governments  to  do  more 
to  inriaence  VMT  growth,  and  EPA 
urges  jthem  to  do  so. 

EPA  invites  public  comment  on  what 
measures  in  particular  could  be 
desigrted  by  the  state  and  local  agencies 
which  would  be  less  expensive,  less 
dislocating,  and  more  equitable  than  the 
FIP's  controls.  Those  measures  which 
make  tnore  expansive  use  of  market 
incenljive  approaches  and  those  which 
address  land  use  planning  are  the  most 
likely  icandidates. 

If  thn  state  and  loc;al  agencies  are  able 
to  iderptify  and  adopt  measures  whicii 
effe«-tiyely  lower  the  rate  of  VMT  growth 


from  what  is  currently  projected,  then 
EPA  could  entertain  the  removal  of 
certain  FIP  measures  which  impose  the 
most  stringent  controls.  EPA  invites 
public  comment  on  which  of  the  FIP 
measures  might  be  a  candidate  for 
earlier  removal.  Stale  and  local  action 
now  on  measures  to  reduce  growth  will 
also  make  it  easier  in  the  long  term  to 
replace  the  bulk  of  the  FIP  with  a  State 
Implementation  Plan,  since  there  will  be 
more  flexibility  for  the  state  to  choose 
an  optimum  set  of  measures. 

Although  the  FIP  contains  an 
attainment  strategy  for  the  South  Coast 
area,  it  does  not  contain  the  fully 
adopted  regulations  that  will  ultimately 
be  needed.  In  fact,  attainment  there  will 
clearly  require  at  least  ail  the  elements 
proposed  today  or  their  equivalents. 
EPA  does  not  envision  an  adjustment 
process  for  that  area  although  the 
flexibility  that  lower  growth  provides 
would  still  hold  true.  Al.so,  because  of 
the  limited  time  before  1999.  EPA  does 
not  think  it  would  be  possible  to  revisit 
VMT  growth  in  the  Sacramento  area 
soon  enough  to  affect  the  strategy  for  the 
1999  attainment  option. 

It  is  a  requirement  of  the  Clean  Air 
Act  that  every  SIP  and  FIP  attain  as 
expeditiously  as  practicable  but  no  later 
than  the  date  specified  by  statute.  In  any 
VMT  revisitation  and  strategy 
adjustment  process.  EPA  could  not  and 
would  not  remove  reasonably  available 
measures  from  the  FIPs.  EPA  beUeves. 
however,  that  some  of  the  measures 
proposed  today  and  likely  to  be 
finalized  go  beyond  the  test  of 
reasonable  availability.  These  are 
candidates  for  later  removal  as 
described  here. 

2.  Programs  for  Onroad  Light  Duty 
Vehicles  and  Engines,  a.  Overview — 
Despite  requiring  vehicles  to  meet 
increasingly  rigorous  certification 
standards.  California's  air  quality  is 
among  the  poorest  in  the  country-.  High 
emission  levels  have  persisted  even 


though  emission  standards  for  light- 
duty  vehicle  (i.e.,  passenger  cars)  (LDV) 
and  light  duty  truck  (LDT)  exhaust 
hydrocarbon  emissions  have  dropped 
more  than  90  percent  since  1970.  The 
continuing  high  emissions  derive  from 
considerable  increases  in  the  number  of 
vehicle  miles  traveled  (VMT),  the 
increased  expected  hfe  of  vehicles  in 
the  temperate  California  climate  and  the 
failure  of  many  in-use  vehicles  to  meet 
the  standards  to  which  they  are  fortified 
when  new. 

In  order  to  reduce  the  emissions  from 
onroad  light  duty  mobile  sources.  EPA 
has  developed  two  distinct  control 
strategies.  The  first  strategy,  desf  ribed 
in  detail  in  section  III.D.2.C.  is  Ll:e 
implementation  of  a  centrafized  test 
only  enhanced  L'M  program.  In  the 
second  strategy,  described  in  seclion 
III.D.2.d.  EPA  is  proposing  to 
complement  the  California  LEV  program 
with  enforceable  requirements 
providing  lower  in-use  emission  levels. 
EPA  believes  that  both  of  those 
strategies  are  necessary  in  order  to  bring 
all  of  the  Cahfomia  FIP  areas  into 
compliance. 

b.  Air  Quality  Significance — Light 
duty  onroad  mobile  sources  (cars,  light 
duty  trucks  and  motorcycles)  are 
significant  contributors  to  the  emissions 
inventories  in  all  three  of  the  FIP  areas 
The  table  below  (■"1990  Base  Year 
Inventory  for  Light  Duty  Vehicles") 
details  the  level  of  emissions  from 
onroad  light  duty  mobile  sources  in 
each  of  the  FIP  inventories  for  the  1990 
base  year.  The  information  contained  in 
this  table  illustrates  the  large  portion  of 
the  FIP  inventories  that  is  attributable  to 
emissions  fromxjuroad  light  duty 
mobile  sources.  No  control  strategy 
could  achieve  attainment  in  the 
California  FIP  areas  without  affecting 
these  engines  which  are  rj?ntral  to  the 
California  economy. 


1990  Base  Year  Inventory  for  Light  Duty  Vehicles 


Onroacf  LDVs  (tofis)  

Pofcenl  of  total  Inventory 


.  Sactamenio 


VOC 


108.5 
46% 


NO. 


78  0 
42% 


Ventura 


VOC 


38.3 
36% 


NOx 


27.0 
31% 


South  coast 


VOC 


7726 
40% 


NOx 


421.1 
37% 


c.  Enhanced  Inspe';tion  and 
Maintenance — (1)  Introduction.  In  its 
studied  of  in-use  vehicle  emission 
perfoniiance.  EPA  has  found  that 
vehicles  typically  emit  at  2-3  times 
their  ctrtification  standards  in  actual 
use.  Factors  .?uch  as  lack  of  durability, 
tampering  with  emission  control 


equipment,  design  defects,  and  poor 
maintenance  ell  contribute  to  making 
rjirs  and  other  mobile  sounx-s  much 
dirtier  in  u.se  than  they  should  be 

EP,\  has  found  that  an  efficiently 
<lesigncd  and  managed  vehicle 
inspe<:tion  and  maintenance  (I/M) 
program  is  one  of  the  most  effective  and 


( ost  effective  ways  of  cleaning  the  air 
IfW  programs  are  able  to  produce 
significant  emission  reductions  after 
only  a  single  inspection  cycle,  and  the 
effort  the  consumer  must  expend  to 
comply  with  I/Tvl  can  be  offset  with 
improved  fuel  economy  and 
perfonnanre. 
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(2)  Enhanced  I/M.  I/M  programs 
achieve  their  objectives  by  identifying 
vehicles  that  have  high  emissions  as  a 
result  of  one  or  more  malfunctions  and 
requiring  them  to  be  repaired.  An 
"enhanced"  I/M  program  covers  more  of 
the  vehicles  in  operation,  employs 
inspection  methods  which  are  better  at 
finding  high  emitting  vehicles,  and  has 
additional  features  to  better  assure  that 
all  vehicles  are  properly  tested  and 
adequately  repaired. 

Given  the  severity  of  the  air  quality 
problem  in  the  FIP  areas  covered  by  this 
proposed  action,  EPA  is  proposing  to 
implement  an  enhanced  I/M  program  in 
all  FIP  areas  as  one  of  the  most 
significant  and  productive  of  its  FIP 
measures. 

(3)  Background.  The  first  mandatory 
I/M  programs  were  required  by  the  1977 
Amendments  to  the  Clean  Air  Act. 
which  called  for  I/M  programs  in  areas 
with  long  terra  air  quality  problems.  The 
1990  Amendments  to  the  Act  expanded 
the  role  of  I/M.  directing  EPA  to  develop 
guidelines  and  performance  standards 
for  two  levels  of  I/M  program — basic  1/ 
M  for  areas  with  moderately  dirty  air. 
and  enhanced  I/M  for  areas  (Uke  those 
addressed  by  this  proposed  FIP)  with 
more  serious  and  chronic  nonattainment 
problems.  On  November  5.  1992,  EPA 
published  a  final  regulation  (40  CFR 
part  51  subpart  S)  establishing  certain 
minimum  requirements  and 
performance  standards  for  both  basic 
and  enhanced  I/M  programs.  It  is  this 
regulation  and  its  supporting 
documentation  that  will  form  the  basis 
for  much  of  what  will  be  proposed  in 
this  action.  Readers  are  encouraged  to 
consult  the  preamble  to  the  final  I/M 
rule  for  a  more  thorough  explanation  of 
the  costs  and  benefits  of  I/M  programs 
and  the  specific  regulations,  ^i 

A  state-administered  I/M  program 
known  as  Smog  Check  has  been  in 
existence  in  California  since  March 
1984.  and  is  currently  operating  in  all 
three  of  the  FIP  areas.  The  Smog  Check 
program  includes  a  biennial  tailpipe 
and  antitampering  inspection  of  1966 
and  newer  model  passenger  cars,  as  well 
as  light-  and  heavy-duty  trucks.  The 
inspections  are  conducted  in  a 
decentralized  network  of  private  garages 


■'  .M.hcLsh  he  projiosed  1  M  program  will  meet 
ihe  reqjirpnienls  of  the  Clean  Air  Ac.  Amendmer.is 
of  1990,  as  well  as  the  performance  standard  for 
erhaRced  I/M  progra.Tis  promulgated  on  NovcnibiT 
5.  1992.  EPA  is  not  obligated  to  meet  ihcie 
rpqiiirpments  as  part  of  its  California  Hi'  proposed. 
EP.\  would  only  be  required  tn  do  so  wilh'n  2  years 
t>f  a  .".late  fdiiure  related  to  such  rrtiiiirements.  tl'.A 
has  chosen  the  proposed  program  design  because  it 
is  one  of  the  most  productive  and  cost  effective 
means  by  which  to  meet  the  requirement  that  the 
KIP  demonstrate  attainment  with  the  ozone 
.\AAQS. 


and  service  stations  which  are  licensed 
by  the  State  and  which  may  perform 
both  the  emissions  inspection  and 
emissions-related  repairs.  The  tailpipe 
test  consists  of  a  simple  idle  test  for 
VOCs  and  carbon  monoxide  (CO)  for 
vehicles  up  to  the  1979  model  year  and 
a  two-speed  idle  test  for  model  year 
1980  and  newer  vehicles.  The  program 
also  includes  antitamf)ering  inspections 
for  all  significant  emission  control 
components.  Owners  of  subject  vehicles 
must  present  proof  that  the  vehicle  has 
either  been  tested  and  passed  or  been 
waived  from  the  program  requirement 
prior  to  registering  their  vehicle(s)  in 
even  numbered  years  for  even 
numbered  license  plates  and  odd 
numbered  years  for  odd  numbered 
license  plates. 

Since  the  beginning  of  the  program  in 
California,  a  review  committee  of  State 
and  local  air  quality  professionals  has 
been  conducting  a  continuing 
evaluation  of  the  Smog  Check  network 
in  order  to  recommend  improvements  to 
the  Legislature  and  to  address  problems 
in  program  operation  as  they  are 
identified.  The  "California  l/M  Review 
Committee's  Fourth  Report  to  the 
Legislature"  details  the  results  of 
comprehensive  station  audits  and 
vehicle  emission  tests  and  concludes 
that  the  current  program  is  yielding  less 
than  one-half  the  potential  emission 
reduction  benefits  of  the  program  if 
properly  implemented  due  to  improper 
testing  and  inadequate  repair  in  the 
garages. 

Based  upon  its  own  audits,  as  well  as 
those  conducted  by  California  and  other 
states,  EPA  has  concluded  that  I/M 
programs  throughout  the  country  which 
combine  the  functions  of  testing  and 
repair  in  a  single  facifity  are  only 
roughly  half  as  effective  as  programs 
which  separate  the  two  functions.  The 
I/M  rule  which  applies  to  enhanced 
areas  requires  the  separation  of  test  and 
repair  unless  a  State  can  demonstrate 
that  its  current  test-and-  repair  program 
is  equal  in  effectiveness  to  a  test-only 
network.  In  making  this  demonstration 
states  will  receive  only  one  half  the 
emission  credit  for  the  tailpipe  test  than 
that  allowed  for  test-only  facilities 
unless  the  state  can  demonstrate  higher 
reductions  from  its  program. 

During  the  1993  legislative  session, 
the  California  legislature  considered  but 
did  not  pass  legislation  which  would 
have  authorized  the  upgrade  of  the 
Smog  Chock  network.  Citing  concerns 
over  jobs  and  consumer  convenience, 
state  legislators  advanced  a  bill 
designed  to  improve  the  State's  failing 
Smog  Check  system  without 
fundamentally  changing  its  test-and- 
repair  structure.  Although  the  bill 


contained  some  important  measures, 
EPA  had  to  inform  the  legislature  that 
the  bill  fell  short  of  meeting  the  Clean 
Air  Act's  standards  for  an  enhanced  1/ 
M  program.  EPA  officials  are  continuing 
to  work  with  the  California  legislative 
leadership  in  the  hopes  of  achieving 
consensus  on  a  program  design  which 
would  meet  both  the  Clean  Air  Act 
requirements  and  California's  unique 
needs.  EPA  is  proposing  an  enhanced 
I/M  program  design  which  incorporates 
the  most  sophisticated  testing 
techniques  with  features  to  maximize 
consumer  convenience  and  to  mimimize 
the  cost  of  inspection.  If  the  State 
should  develop  and  adopt  an  alternative 
program  design  which  meets  the  Act's 
performance  standard  for  enhanced  I/M 
programs  prior  to  finalization  of  the  FIP, 
then  the  alternative  program  will  be 
proposed  for  approval  as  a  State  plan 
revision  and  its  reductions  will  be 
substituted  for  those  which  would  be 
expected  from  a  federally  imposed  I/M 
program.  EPA  would  propose  additional 
measures  if  necessary  to  provide 
equivalent  emission  reductions  as  part 
of  the  FEP  attainment  demonstration. 
Once  the  FIP  I/M  program  is  finalized, 
however,  the  State  will  need  to  meet  not 
only  the  requirements  of  the  I/M  rule, 
but  will  have  to  produce  a  plan  that  fills 
emy  shortfall  between  the  State  I/M 
program  and  the  FIP  I/M  program,  so  as 
not  to  jeopardize  the  FIP's  required 
attainment  demonstration.  This  could 
be  done  through  the  State  I/M  program 
or  other  emission  reductions. 

(4)  Summary  of  Proposed  Federal 
Enhanced  I/M  Program.  The  proposed 
program  would  cover  all  model  year 
1966  and  newer  onroad.  gasoline- fueled 
vehicles — including  heavy-duty  trucks 
but  e.xcluding  motorcycles — and  would 
be  conducted  on  a  biennial  basis  to 
optimize  the  measure's  emission 
reduction  potential  and  cost  <^ 

effectiveness,  as  well  as  to  minimize  the 
disruption  created  by  any  transition 
from  the  current,  state-run  Smog  Check 
program. 

The  proposed  program  would  be 
conducted  in  a  network  of  test-only 
stations  (i.e..  stations  in  which  both 
owners  and  operators  are  legally  barred 
from  profiting  either  directly  or 
indirectly  from  the  sale  and  servicing  of 
motor  vehicles  and  motor  vehicle  parts). 
The  tests  performed  would  include  a 
transient,  mass-emissions  tailpipe  test 
known  as  the  IM240  which  would 
measure  hydrocarbons,  carbon 
monoxide,  and  oxides  of  nitrogen;  purge 
and  pressure  tests  to  assure  that  the 
evaporative  control  system  is  working 
properly;  and  a  visual  antitampering 
inspection  for  the  presence  and  proper 
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connection  of  the  positive  crankcase 
ventilation  (PCV)  and  air  systems. 
EPA  intends  to  enter  into  a  legal 
agreement  with  one  or  more  entities  for 
the  performance  of  all  possible  program 
activities,  other  than  enforcement  of  the 
motorist  registration  requirement,  and 
oversight  requirements  which  would 
constitute  a  conflict  of  interest.  This 
entity  shall  hereafter  be  referred  to  as 
the  "test  provider." 


The  biennnial  test  is  estimated  to  cost 
between  $20  and  $25.  and  the  average 
wait  time  at  the  high  volume  inspection 
stations  should  average  less  than  ten 
minutes. 

A  more  detailed  discussion  of  the 
FIP's  proposed  I/M  program  and  its 
various  program  elements  follows: 

(a)  Applicability.  The  enhanced  I/M 
requirement  will  apply  to  all  vehicles 
registered,  or  required  to  be  registered. 


in  the  counties  listed  in  Table  IM-1  and 
to  vehicles  in  commercial  fleets  which 
are  primarily  operated  within  these 
same  counties.  Vehicles  which  are 
operated  on  Federal  installations 
located  within  the  I/M  program  area 
must  also  comply  with  the  I/M 
requirements  regardless  of  their 
registration  status. 


-L 


Table  XX-X.— Counties  Included  in  the  Enhanced  I/M  Program 


Sacramento  area 


Sacramento  

Yolo  

Placer  (part) .' 

Scifcino  

Sutfhr. 

El  Dorado  (part). 


Ventura 


Ventura 


Ji 


South  coast 


Los  Angeles. 
Orange. 
Riverside  (part). 
San  Bernardino  (part). 


'fete:  The  portions  of  Riverside,  San 
Bernardino,  Placer,  and  El  Dorado  counties  to 
be  covered  by  the  FIP  I/M  program  would  be 
the  same  as  are  currently  covered  by  the 
Stage's  Smog  Check  program. 

The  current  Smog  Check  program 
covers  more  than  the  required  areas,  and 
therefore  carrying  this  coverage  over 
into  the  FIP  I/M  program  is  sufficient  to 
satisfy  the  Act's  enhanced  I/M 
requirements.  EPA  is  requesting 
comment,  however,  on  whether  the 
geographic  coverage  is  sufficient  to 
include  all  significant  contributors  to 
FIP  area  emissions  and  whether  there  is 
any  reason  that  it  should  be  expanded 
beyond  the  scope  of  the  existing  I/M 
are^s. 

(b)  Enforcement.  Under  this  proposal, 
the  Secretary  of  State  of  California,  the 
California  Department  of  Motor 
Vehicles,  its  employees,  any  any  other 
persons  representing  the  State  of 
CaUfomia  are  prohibited  from 
registering  any  subject  vehicle  which 
does  not  present  a  valid  certificate  of 
compliance  with  or  a  valid  waiver  from 
the  FIP's  I/M  program  requirements.  At 
Federal  installations,  where  vehicles 
may  not  have  California  registration,  the 
vehicles  may  not  be  issued  a  base 
sticker  or  other  operating  permit 
without  evidence  of  compliance  with 
enhanced  I/M  program  requirements. 
EPA  or  the  test  provider(s)  will  issue 
these  certificates. 

(c)  Network  Type.  Two  basic  types  of 
inspection  networks  have  existed  since 
the  start  of  I/M  programs — centralized, 
test-only  networks  and  decentralized, 
test-and-repair  networks.  A  centralized, 
test-only  network  consists  of  inspection 
and  retest  at  high-volume,  multi-lane, 
usually  highly  automated  stations,  run 
by  either  a  government  agency  or  a 
single,  state-hired  contractor  within  a 


defined  area.  A  decentralized,  test-and- 
repair  network  consists  of  inspection 
and  retest  of  vehicles  at  privately 
owTied,  licensed  facilities,  such  as  gas 
stations  and  other  shops  which  may  also 
do  repair  work.  Cahfomia's  current  I/M 
program  is  of  this  latter  variety. 

While  the  Clean  Air  Act  Amendments 
of  1990  called  for  EPA  to  develop 
performance  standards  for  both  basic 
and  enhanced  I/.M  programs,  they  also 
established  minimum  requirements  for 
certain  program  parameters.  In  the  case 
of  enhanced  I/M  programs,  network 
type  was  one  of  these  prescribed 
parameters.  Specifically,  section 
182(c)(3)(C)  of  the  Act  states  that 
enhanced  programs  must  include,  at  a 
minimum,  "operation  of  the  program  on 
a  centralized  basis,  unless  the  State 
demonstrates  to  the  satisfaction  of  the 
Administrator  that  a  decentralized 
program  will  be  equally  effective." 
Based  upon  its  evaluation  of  current 
decentralized,  test-and-repair  programs, 
as  well  as  upon  data  gathered  by 
individual  states  on  their  own  I/M 
programs'  effectiveness,  EPA  provided 
for  the  approval  of  a  decentralized  test- 
only  network  as  an  equally  effective 
alternative,  because  the  inherent 
conflict  of  interest  found  in  test-and- 
repair  programs  had  been  removed.  It 
may  be  that  the  State  of  California  will 
ultimately  choose  to  design  a 
decentralized  test-only  system  in  order 
to  guarantee  that  there  are  many 
independent  businesses  which 
participate  in  providing  inspection 
services.  But  it  is  not  a  practical  choice 
for  a  federally  implemented  I/M 
program.  Given  the  significantly  lower 
implementation  burden  of  a  centralized 
svstem,  EPA  has  determined  that  it  is 


appropriate  to  propose  a  centralized 
program  for  the  FIP. 

Although  EPA  has  the  authority  to 
forbid  the  State  of  California  to  register 
vehicles  which  do  not  have  a  certificate 
of  compliance  with  the  prescribed 
enhanced  I/M  program,  it  does  not  have 
the  authority  to  order  the  State  to  write 
the  program  rules,  oversee  the 
construction  or  licensing  of  test-only 
stations  or  carry  out  any  of  the  tasks 
involved  in  program  implementation 
and  oversight.  Therefore,  it  is  necessary 
for  EPA  to  design  a  program  which  will 
divert  as  few  as  possible  resources  from 
the  national  environmental  effort  to  the 
day  to  day  operation  of  what  would 
ordinarily  be  a  state-run  emission 
control  program. 

EPA  is  proposing  that  die  California 
FIP  I/M  program  would  be  a  centralized, 
test-only  network  operated  by  a  private 
entity  or  entities  (if  each  FIP  area  is  to 
be  treated  separately)  that  have  entered 
into  a  legal  agreement  with  the  federal 
government.  This  entity  or  entities  will 
be  known  generically  as  the  test 
provider(s).  Program  oversight  would  be 
facilitated  through  the  award  of  a 
contract  to  provide  for  the  collection  of 
data  in  the  form  of  overt  and  covert 
auditing  of  the  testing  conu-acior's  sites 
and  performance.  The  test  provider(s) 
would  be  reimbursed  through  the 
collection  of  a  fee  paid  directly  to  the 
test  provider(s)  by  motorists  at  the  time 
of  testing.  Once  EPA  has  entered  into  an 
agreement  with  the  test  providers),  it 
will  be  the  State's  obligation  to  enter 
into  its  own  agreement  with  the  test 
provider{s)  when  the  State  wants  to 
replace  the  FIP  program  with  its  own. 
EPA  does  not  intend  to  place  itself  in 
the  position  of  assuming  any  legal 
penalty  through  termination  of  a 
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contract  with  a  test  provider  as  a  result 
of  California  starting  its  own  program; 
comments  are  requested  on  how  this 
result  may  be  achieved. 

The  test  provider(s)  would  perforna 
many  program  activities,  with  the 
exception  of  enforcement  of  the 
registration  requirement  (which  shall 
remain  a  State  responsibility)  and  any 
oversight  requirem.ents  which  would 
constitute  a  conflict  of  interest,  such  as 
covert  and  overt  auditing  of  the  test  sites 
and  testing  personnel.  In  addition  tc 
establishing  the  test  sites  and 
conducting  the  testing,  therefore.  t::e 
testing  provider  v.'ould  provide  for  both 
mechanic  and  inspector  training, 
tracking  and  reporting  of  effectiveness 
data,  performing  other  program  data 
collection  and  reporting  requirements, 
conducting  a  campaign  of  public 
information,  establishing  and 
maintaining  a  repair  technician  hotline, 
performing  motorist  compliance 
surveys,  designing  and  issuing  program 
documentation  such  as  certifica;es  of 
compliance  and  waivers,  and  designing 
and  managing  a  program  of  onroad 
vehicle  testing  via  remote  sensing 
technology.  Separately.  EPA  would 
award  a  contract  to  a  different  entity  or 
entities  to  collect  the  information 
needed  to  oversee  the  performance  of 
the  test  provider(s)  and  to  evaluate  the 
effectiveness  of  the  I/M  program.  Duties 
under  this  oversight  contract  would 
include  purchasing  vehicle  records  or 
otherwise  entering  into  a  cooperative 
agreement  with  the  California 
Department  of  Motor  Vehicles  to 
facilitate  testing  and  database 
comparisons  for  program  effectiveness 
and  enforcement  analyses,  procuring 
vehicles  for  covert  testing,  conducting 
covert  station  audits,  and  performing 
periodic  overt  audits  to  confinn  that  the 
testing  equipment  is  accurate  within  the 
quality  specifications. 

Under  the  legal  agreement  EPA 
envisions  entering  into  with  the  test 
provider(s).  no  funds  would  accrue  to 
EPA,  because  that  is  proliibited  by  the 
Miscellaneous  Receipts  Act.  which  only 
allows  each  Federal  agency  to  retain 
those  funds  which  have  been 
specifically  appropriated  for  its  use  by 
the  Congress.  Awarding  of  the  oversight 
contract  and  program  administration 
duties  would,  therefore,  require  EPA  to 
divert  funds  and  human  resources  from 
other  activities  to  perform  the  role 
currently  performed  in  California  by  the 
Bureau  of  Automotive  Repair. 

EPA  requests  comment  on  its 
proposal  to  establish  a  centralized,  test- 
only  network  and  to  enter  into  a  legal 
agreement  with  one  or  more  test 
providers  as  well  as  awarding  a  separate 
contract  for  data  collection  in  support  of 


program  oversight.  EPA  also  requests 
comment  on  whether  the  Agency  should 
enter  into  separate  agreements  and 
award  separate  contracts  for  each  PIP 
area,  or  if  a  single  agreement  and  a 
single  oversiglit  contract  for  all  FIP  areas 
are  appropriate. 

(d)  Test  Type  and  Procedure.  The 
California  Smog  Check  program 
currently  employs  a  steady-state, 
unloaded,  tailpipe  test,  which  is 
conducted  with  the  vehicle  parked  and 
idling.  The  test  is  called  "steady-state" 
because  the  vehicle  is  operated  in  only 
one  or  two  operating  modes  (typically  at 
idle,  or  at  both  idle  and  2500  rpm, 
depending  upon  the  model  year  of  the 
vehicle):  it  is  considered  "unloaded" 
because  the  vehicle  is  parked  and 
therefore  encounters  no  additional 
power  demands  to  overcome  road 
resistance.  Emissions  are  measured  by 
placing  a  probe  in  the  tailpipe  to  gather 
a  sample  which  is  analyzed  to 
determine  the  relative  concentrations 
(i.e.,  percentage  or  parts  per  million)  of 
CO.  carbon  dioxide,  and  hydrocarbons 
in  the  exhaust  (the  analyzer-test  type 
combination  used  in  the  Smog  Check 
program  is  currently  unable  to  measure 
NOx  emissions).  Given  that  the  volume 
of  e.xhaust  from  any  vehicle  is 
unknown,  tlie  concentration  of 
pollutants  measured  during  a  Smog 
Check  cannot  indicate  the  emission 
level  of  the  vehicle  in  terms  of  grams  of 
pollutant  emitted  per  mile  driven — or 
from  the  fleet  all  together  in  terms  of 
tons  of  pollutant  emitted  per  day 

Studies  conducted  by  EPA's  Office  of 
Mobile  Sources,  at  the  National  Vehicle 
and  Fuels  Emission  Laboratory  and 
elsewhere  have  shown  that  steady-state, 
idle,  concentration-based  tests  such  as 
those  used  in  California's  Smog  Check 
program  are  not  highly  effective  at 
identifying  and  reducing  in-use 
emissions  from  the  types  of  vehicles 
which  currently  dominate  the  fleet  (and 
will  continue  to  dominate  the  fleet  in 
the  future).  (See  the  I/M  rule's  technical 
support  document,  entitled  'i/M  Costs. 
Benefits,  and  Impacts."  November  1992. 
for  more  details  on  these  studies  and 
their  results.)  Steady-state  idle  tests 
were  originally  designed  to  detect 
excess  emissions  from  relatively  low- 
technology'.  pre-1981.  carbureted,  non- 
computerized passenger  cars  and 
worked  well  enough  for  these  vehicles 
because  the  typical  emission  control 
problems  they  experienced  tended  to 
involve  "rich"  air/fuel  mixtures  which 
are  detectable  at  idle  as  well  as  other 
driving  modes.  To  meet  increasingly 
stringent  emission  standards,  however, 
current  high-technology  cars  must  use 
an  elaborate  array  of  sensors  and 
computer  feedback  controls  to 


continuously  adjust  engine  operations, 
optimizing  the  air/fuel  mixture 
depending  upon  the  current  driving 
mode.  Such  vehicles  are  more 
effectively  tested  with  procedures  that 
address  the  full  range  of  driving  mode?, 
including  cruise,  idle,  acceleration,  and 
deceleration  cycles  under  loaded 
conditions. 

Emission  tests  which  include  driving 
cycles  are  called  "transient  tfsts."  and 
are  performed  by  running  a  vehicle  on 
a  treadmill  device  knovra  as  a 
ri\-namometer  which  allows  the  vehicl*? 
to  be  driven  in  place  and  which  can  be 
made  to  simulate  road  load  conditions 
by  increasing  the  resistance  on  the 
treadmill  rollers.  Transient  tests  captur? 
a  known  volume  of  exhaust  and 
produce  actual  grams-per-mile  results  ,-s 
opposed  to  the  relative  concentration 
values  generated  by  steady-state,  idle 
tests.  Transient,  mass  em.ission  testing 
also  measures  fuel  economy,  and  the 
results  can  be  provided  to  the  vehicle 
owner.  A  transient  test  kno'A-n  as  the 
Federal  Test  Procedure  (FTP)  has  been 
used  for  certification  testing  of  new 
vehicles  for  over  twenty  years  and  is 
considered  the  yardstick  by  which  cther 
testing  strategies  are  measured. 

A  full  Federal  Test  Procedure 
involves  special  vehicle  preparation  and 
takes  several  hours  to  conduct,  making 
it  impractical  as  an  I/M  test  type.  But 
EP,^  has  developed  a  shortened  version 
of  the  FTP  kno\\-n  as  the  IM240.  which 
more  closely  reflects  how  vehicles 
perform  under  actual  driving  conditions 
than  do  current  idle  inspections,  while 
also  being  short  enough  to  be  practical 
in  an  I/M  setting  (the  "240"  stands  for 
the  maximum  number  of  seconds  it 
takes  to  perform  an  IM240  test).  In  its 
development  and  evaluation  of  the 
IM240.  EPA  has  found  the  test  to  be 
superior  to  alternative  I/M  testing 
strategies  for  all  relevant  evaluation 
criteria,  including  accuracy  and  overall 
cost  effectiveness.  Using  tlie  pass/fail 
limits  proposed  in  this  action,  the 
IM240  has  been  shown  to  have  a  zero 
percent  false  fail  rate,  while  also 
accurately  identifv'ing  the  vast  majority 
of  the  highest  emitting  vehicles.  The 
result  is  that  the  IM240  is  able  to  get 
more  emission  reductions  by  failing 
fewer  cars  than  is  the  case  for  other  1/ 
M  tests  yielding  comparable  emission 
reductions.  Furthermore,  since  the 
equipment  required  to  perform  the 
IM240  is  based  upon  that  used  to 
perform  certification  testing.  IM240  test 
sites  will  not  become  obsolete  with 
future  changes  in  vehicle  technology; 
driving  cycles  and  testing  algorithjns 
may  require  changes  in  software,  but  the 
hardware  configtiration  will  remain 
substantially  similar  well  into  the  next 
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century.  Transient  testing  is  also  the 
only  currently  known  reliable  way  to 
test  for  NOx  emissions — something  not 
possible  with  an  idle-based  test,  yet 
nevertheless  required  in  order  to 
achieve  the  NOx  reductions  necessary 
far  ozone  attainment,  and  specifically 
required  by  section  182(c)(3)  of  the 
Clean  Air  Act. 

The  enhanced  I/M  program  being 
proposed  in  this  action  also  includes 
two  functional  tests  to  detect  excessive 
evaporative  emissions.  Over  the  last 
several  years,  EPA  has  learned  that 
vapors  which  escape  from  various 
points  in  a  vehicle's  fuel  system 
represent  a  huge  source  of  hydrocarbon 
emissions,  generally  greater  than  those 
present  in  now  highly  controlled 
tailpipe  exhaust.  In  response  to  this 
finding,  EPA  has  developed  two 
functional  tests  which  can  determine 
whether  vehicle  evaporative  emission 
control  systems  are  operating  properly. 
The  first  test  is  a  simple  pressure  check 
to  find  leaks  in  the  fuel  system  (e.g.,  bad 
gas  caps  or  cracked  evaporative  system 
hoses).  The  test,  referred  to  as  the 
"pressure  test,"  is  simple  to  perform 
and  highly  cost  effective.  The  second 
tctt — called  the  "purge  test" — is  a  check 
of  the  evaporative  system's  purge 
fuhction,  which  involves  removing 
gaisoline  vapors  stored  in  the  charcoal 
canister  and  routing  them  to  the  engine 
where  they  can  be  burned  as  fuel.  The 
purge  test  is  performed  in  conjunction 
with  the  IM240  (i.e..  while  the  vehicle 
is  operating  on  the  dynamometer). 
POrformance  of  the  purge  test  is  not 
passible  using  a  traditional  idle 
inspection,  since  most  automobiles  are 
not  designed  to  purge  extra  vapors  when 
they  are  not  needed  during  the  idle 
mode. 

EPA  is  proposing  to  use  the  IM240. 
and  purge  and  pressure  testing,  as  the 
main  group  of  high-technology 
enlissions  tests  around  which  the  FIP's 
I/M  program  would  be  built.  The  FIP's 
I/M  program  would  also  retain  the 
current  Smog  Check  program's  visual 
antitampering  inspections  for  the  air 
pump  and  PCV  system,  but  would 
eliminate  the  catalyst,  inlet,  and 
evaporative  canister  inspections.  The 
evaporative  canister  inspection  would 
be  eliminated  because  it  would  be 
redundant  in  the  face  of  the  more 
rigorous  purge  and  pressure  tests.  The 
catalyst  and  inlet  checks  would  be 
eliminated  because  the  IM240  is 
sufficiently  sensitive  to  detect  the  fact 
that  a  catalyst  has  either  been  removed 
or  poisoned  through  the  use  of  leaded 
fuel.  The  air  pump  check,  on  the  other 
hand,  would  be  retained  because  this 
emission  control  device  only  operates 
during  cold  start  conditions  and  its 
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malfunction  affects  emissions  only  in 
this  driving  mode.  Since  vehicles  will 
generally  be  warmed  up  by  Lhe  time 
they  arrive  for  their  I/M  inspection,  this 
type  of  malfunction  is  difficult  to  detect 
without  a  visual  inspection.  The  PCV 
inspection  would  be  retained  because 
malfunction  of  this  device  can  produce 
emission  leaks  that  are  not  detectable 
through  the  tailpipe.  Lastly,  the  FIP's  1/ 
M  inspection  would  also  include  a  test 
portion  involving  connection  to  and  the 
interrogation  of  the  onboard  diagnostic 
(OBD)  computer  on  vehicles  so 
equipped  beginning  with  the  1994 
model  year.  Information  in  the  form  of 
trouble  codes  would  be  downloaded 
from  the  OBD  computer  and  analyzed 
for  the  presence  of  emissions-related 
system  malfunctions. 

All  of  the  proposed  PIP  I/M  program's 
inspections  would  be  conducted  in 
compliance  with  the  test  procedure 
guidance  developed  and  issued  by  EPA 
in  conjimction  with  the  I/M  rule.  The 
IM240  standards  will  be  set  at  the 
following  gram-per-mile  cutpoints  for 
HC,  CO.  and  NOx.  respectively,  for  Tier 
0  vehicles  (with  somewhat  more 
stringent  first  and  second  test  cycle 
standards  for  Tier  1.  TLEV,  LEV.  and 
L'LEV  vehicles  in  the  pre- 1999  model 
year  group): 

First  test  cycle:  1.2/20/3 
Second  test  cycle:  0.8/15/2 
Third  test  cycle:  0.6  /  10  /  1.5 
The  third  test  cycle  cutpoints 
represent  the  final  IM240  cutpoints  for 
1983-1998  model  year  vehicles  and 
would  be  used  for  all  subsequent  test 
cycles.  Model  year  1999  and  newer 
vehicles  are  addressed  as  part  of  the 
discussion  of  the  enhanced  in-use 
compliance  program  in  section  III.D.2.d 
of  this  preamble;  I/M  cutpoints  for  these 
vehicles  are  contained  in  Appendix  1, 
section  A(4).  EPA  is  also  in  the  process 
of  developing  test  procedures  for 
performing  the  OBD  check  portion  of  an 
I/M  inspection  and  will  propose  these 
as  amendments  to  the  I/M  rule  later  in 
1994. 

(e)  Vehicle  Coverage  and  Test 
Frequency.  The  proposed  FIP  I/M 
program  would  cover  all  model  year 
1966  to  1998  gasoline- fueled  vehicles, 
excluding  motorcycles  but  including 
heavy-duty  vehicles  to  19,500  pounds 
Gross  Vehicle  Weight  Rating  (GWVR), 
including  vehicles  with  engine-based 
certification.  The  proposed  FIP  I/M 
program  would  also  cover  all  model 
year  1999  and  newer  vehicles  of  all  fuel 
types,  excluding  motorcycles,  but 
including  heavy-duty  vehicles  to  14,000 
pounds  GWVR  (except  for  8,500  to 
14,000  pound  vehicles  with  engine- 
based  certification).  The  IM240  tailpipe 
emission  test  would  be  performed  on  all 


vehicles  including  the  heavier  trucks  for 
administrative  simplicity.  Model-year 
based  cutpoints  for  pre-1983  light-duty 
vehicles  are  included  in  this  proposed 
rule,  as  are  cutpoints  for  heavy-duty 
trucks,  although  these  latter  cutpoints 
are  subject  to  possible  amendment  prior 
to  program  implementation,  based  upon 
the  experience  of  state-adopted 
enhanced  I/M  programs  that  begin 
operation  prior  to  the  scheduled 
implementation  date  for  the  proposed 
FIP  I/M  program.  The  purge,  pressure, 
and  visual  inspections  would  be 
performed  on  all  model  year  1971  and 
newer  vehicles.  Older  model  years  were 
not  equipped  with  the  evaporative 
control  systems  subject  to  the  purge  and 
pressure  tests.  EPA  will  also  study  the 
sales  and  in-use  performance  of  pre- 
1999  diesel  and  alternatively  fueled 
vehicles,  to  determine  if  significant, 
additional  emission  reductions  can  be 
achieved  by  testing  such  vehicles  as  part 
of  the  FIP  I/M  program. 

EPA  proposes  to  require  I/M  testing 
biennially  in  the  California  FIP  areas, 
with  new  vehicles  being  exempt  until 
the  second  anniversary  of  the  initial 
registration  date.  Notification  of 
scheduled  testing  times  would  be 
through  regular  mass  mailings 
conducted  by  the  test  provider(s),  with 
individual  motorists  receiving 
notification  no  less  than  45  days  prior 
to  the  individual's  testing  deadline.  The 
test  provider(s)  would  use  mailing  lists 
obtained  fi-om  the  Department  of  Motor 
Vehicles  to  conduct  the  test  notification 
mailinq. 

EPA  nas  chosen  to  retain  biennial 
testing  for  the  California  FIP's  I/M 
program  due  partly  from  an  interest  to 
minimize  the  disruptive  impact  of  the 
new  program,  but  mainly  because 
biennial  testing  is  simply  more  cost 
effective,  especially  when  conducted 
within  the  context  of  a  high-technology 
I/M  program  such  as  the  one  proposed. 
Simply  put,  the  IM240,  purge,  and 
pressure  tests  are  so  effective  that  a 
biennial  test  program  will  yield  almost 
the  same  emission  reduction  benefits  as 
an  annual  program.  In  its  research  on 
the  relative  benefits  of  test  accuracy 
versus  test  frequency.  EPA  has  found 
that  doing  the  test  right  is  far  more 
important  than  doing  it  more  often. 
Furthermore,  the  types  of  repairs 
needed  to  pass  these  high-technology 
tests  are  substantive  and  durable — 
something  which  is  not  always  the  case 
with  repairs  aimed  at  passing  an  idle- 
based  I/M  program. 

[{)  Waivers  and  Special  Warranty 
Protection.  The  FIP  I/M  program  would 
include  the  opportunity  for  owners  of 
failing  vehicles  to  apply  for  a  cost 
waiver  once  they  have  spent  at  least 


23342 


Federal  Register  /  Vol.  59.  No.  86  /  Thursday.  May  5.  1994  /  Proposed  Rules 


S450,  adjusted  annually  for  inflation,  in 
relevant  emission  control  repairs.  The 
S450  figure  is  required  by  the  Clean  Air 
Act  Amendments  of  1990  for  state- 
adopted,  enhanced  I/M  programs.  While 
CP.^  is  not  required  to  include  such  a 
waiver  limit  in  this  FIP,  EPA  is 
proposing  this  waiver  limit  because  it  is 
practical,  ensures  repair  of  virtually  all 
failures,  and  will  simplify  the  tjransilion 
cnce  California  adopts  its  own  program. 
The  S450  figure  will  be  adjusted 
annually,  based  upon  the  difference 
between  the  Consumer  Price  Index  for 
the  current  year  and  that  of  a  1990  base 
year,  and  would  not  include  costs 
related  to  the  repair  of  tampering-reiated 
defects  or  emission  control  components 
the  servicing  of  which  are  covered  by  an 
unexpired  warranty.  The  test  provider(s) 
would  be  responsible  for  issuing  such 
waivers  and  for  conducting  a  visual 
inspection  to  confirm  that  all  claimed 
repairs  have,  in  fact,  been  made. 
Motorists  on  public  assistance  would  be 
able  to  apply  for  a  one-time,  non- 
renewable time  extension  on  maJdng 
repairs,  not  to  exceed  one  full  test  cycle. 
Only  one  such  time  extension  will  be 
granted  per  the  lifetime  of  a  vehicle. 

The  California  Motor  Vehicle  Control 
Program  provides  for  warranties  similar 
to  those  included  under  Federal  law. 
These  warranties  would  be  available  to 
owners  of  failed  vehicles  up  to  the 
specified  age  and  mileage  lim.itations 
which  vary  depending  on  the  model 
year  of  the  vehicle.  Special  warranty 
protection  would  be  available  to  owners 
of  vehicles  certified  under  the  proposed 
enhanced  in-use  compliance  program 
for  model  year  1999  and  newer  vehicles 
(see  Section  III.D.2.d). 

(g)  Enforcement  and  Oversight.  Under 
the  FIP  I/M  program,  it  would  be  a 
violation  of  Federal  law  for  the 
California  Department  of  Motor  Vehicles 
(DMV),  its  employees,  or  any  other 
representative  of  the  State  of  California 
to  register  any  vehicle  subject  to  the 
FIP's  I/M  requirement  for  which  a  valid 
certificate  of  compliance  or  waiver 
(either  paper-based  or  electronic)  has 
not  been  presented.  DMV  employees  or 
other  State  representatives  suspected  of 
violating  the  FIP  I/M  requirement  would 
be  subject  to  prosecution  under  Federal 
law  and.  if  found  guilty,  could  be 
subject  to  civil  penalties  up  to  S25.CO0 
per  violation.  Each  instance  of  unlawful 
registration  would  be  considered  a 
separate  offense. 

Motorists  who  were  late  for  either 
regularly  scheduled  tests  or  who  failed 
to  comply  with  an  out-of-c)cle  test 
required  because  the  vehicle  was 
identified  by  a  remote  sensing  unit  (see 
below),  would  be  assessed  a  late  fee  at 
the  rate  of  $10  per  week  late.  EPA 


requests  comments  on  other  means  of 
enforcing  program  requirements, 
including  the  possibihty  of  tying 
penalty  fees  to  the  length  of  violation 
multiplied  by  the  level  of  excess 
emissions. 

(h)  Convenience  Issues.  EPA  would 
make  customer  convenience  an 
important  criteria  in  entering  into  any 
legal  agreement  with  a  test  provider(s). 
Minimum  convenience  requirements 
would  be  established  and  addressed. 
For  example,  EPA  intends  to  requL^e  in 
any  such  agreement  that  test  stations  be 
sited  such  that  80  percent  of  all  subject 
motorists  are  within  a  5  mile  radius  of 
a  test  station,  with  95  percent  of  all 
motorists  within  a  10  mile  radius.  Wait 
times  between  entering  a  test  station 
queue  and  the  initiation  of  actual  testing 
would  be  tracked  and  would  not  be 
allowed  to  exceed  15  minutes  on 
average.  Scheduling  individual  vehicles 
for  tests  would  be  required  to  be  done 
on  a  weekly  basis,  as  opposed  to 
monthly,  to  help  reduce  the  im.pact  of 
the  end-of-the-month  rush.  To  avoid 
being  assessed  a  late  penalty,  motorists 
would  have  to  report  for  testing 
sometime  during  the  scheduled  testing 
week,  with  the  week  beginning  on 
Sunday  and  ending  on  Saturday.  The 
test  provider(s)  would  be  allowed  to  use 
late  fees  paid  by  motorists  who  do  not 
show  up  during  the  specified  test  week 
to  either  create  an  incentive  program  to 
stimulate  off-peak  test  lane  usage  or  to 
expand  capacity.  The  test  provider(s) 
would  also  be  required  to  offer  "valet 
testing"  for  a  reasonable  fee.  Such  an 
option  would  allow  motorists  to  have 
their  vehicles  picked  up  for  testing  ErOi-n 
their  homes,  work  places,  etc.,  and 
returned. 

(i)  Onroad  Testing.  Although  not 
expressly  required  to  do  so  as  part  of  its 
FIP  effort,  EPA  proposes  to  use  remote 
sensing  devices  (RSD)  as  a  supplement 
to  the  proposed  FIP  I/M  program, 
because  EPA  believes  RSD  to  be  a  useful 
way  of  idenlif}-ing  gross  emitters  for 
possible  out-of-cycle  repairs.  The  actual 
onroad  testing  would  be  performed  by 
the  test  provider  and  would  cover  a 
larger  percentage  of  the  fleet  than  the 
minimum  required  of  state-adopted 
enhanced  I/M  programs  rmder  the  I/M 
rule  (i.e.,  approximately  10  percent). 
Owners  of  vehicles  which  fail  the  RSD 
check  w  ould  be  notified  of  the  failure  by 
registered  mail,  and  would  be  required 
to  report  for  an  out-of-cycle 
confirmatory  test  at  a  test -only  test  site. 
Should  the  vehicle  fail  this  confirmatory 
test,  the  owner  would  be  resporisible  for 
the  procurement  of  necessary  repairs 
and  would  be  required  to  submit  the 
vehicle  for  retesting.  The  owner  would 
have  an  opportunity  to  apply  for  a 


waiver,  but  only  after  meeting  all  the 
same  criteria  that  would  apply  during 
the  regular  testing  cycle.  Vehicle  oss-ners 
who  did  not  respond  to  the  NPRM  of 
RSD  failure  would  be  assessed  a  late 
penalty  at  the  time  of  their  ne.xt 
scheduled  test.  The  late  penalty  would 
be  the  same  as  that  charged  for  missing 
a  regularly  scheduled  test  (i.e..  SIO  per 
week  late). 

(j)  Program  Start  Date.  The  FIP  I/M 
program  would  initiate  testing  100 
percent  of  the  subject  vehicle 
population  beginning  in  January-  1997. 

a.  Enhanced  In-Use  Compliance 
Program  for  Light-Duty  Vehicles — EPA 
expects  the  California  Low  Emission 
Vehicle  (LEV)  program  will 
substantially  reduce  emissions  of  cars 
and  light-duty  trucks,  compared  to  the 
federal  standards.  However,  despite  the 
use  of  advanced  technologies  and  the 
OBD  requirements.  CARB  projects  LEVS 
will  exceed  their  certification  standards 
in-use,  although,  for  the  reasons  noted 
in  Section  ni.D.l.a(2),  by  a  much 
smaller  margin  than  has  occurred  in  the 
past.  Emissions  above  the  certification 
standards,  referred  to  as  excess 
emissions,  will  occur  because  som.e 
models  may  experience  more  in-use 
deterioration  than  expected,  or  because 
individual  vehicles  experience 
component  failure  or  improper 
maintenance  which  is  not  immediately 
corrected  by  the  various  existing  in-use 
compliance  programs,  including 
enhanced  I/M.  Because  the  magnitude 
of  the  emission  reductions  needed  for 
attainment  is  so  great,  the  adoption  of 
further  measures  to  reduce  these 
remaining  excess  in-use  emissions  will 
help  reach  attainment  of  the  ozone 
standard. 

EPA  is  therefore  seeking  comments  on 
the  need  for  and  benefits  of  adopting  en 
enhanced  in-use  compliance  program 
which  would  provide  extra  em.iss;cn 
reductions  above  and  beyond  the 
substantial  reduction  provided  by  tho 
California  LEV  program,  and  cause  in- 
use  emissions  to  approach  the 
certification  standards.  Specifically. 
EPA  is  considering  three  approaches. 
The  first  would  modify  the  current 
federal  recall  program  to  initiate  recalls 
based  on  the  emission  results  of 
vehicles  tested  in  their  as  received 
condition.  This  differs  from  current 
practice,  and  would  result  in  a  shift  of 
responsibility  for  maintaining  low- 
emissions  from  the  consumer  to  the 
vehicle  manufacturers. 

The  second  possible  program  would 
make  manufacturers  responsible  for 
repairs  for  vehicles  whose  failure  rate 
for  that  model  in  an  enhanced  I/M 
program  exceeds  a  threshold  level  (e.g., 
greater  than  5  percent  within  the  first  5 
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y  ;  irs).  This  approach,  like  the  first 
a  )  jroach,  provides  an  incentive  for 
V  ;  licle  manufacturers  to  increase  the 
d  jrability  of  their  designs,  or  implement 
o  lier  programs  designed  to  maintain  the 
e;  I  issions  of  their  products  in-use.  Both 
o   these  possible  programs  would  apply 
tl  loughout  a  vehicle's  statutory  useful' 
li"'. 

"he  third  possible  program  involves 
ai  I  )ption  of  a  requirement  that  the  on- 
b  )  ird  diagnostic  system  of  new  vehicles 
b  ( capable  of  communicating,  to  on- 
T{  ( d  sensors,  the  operational  status  of 
tl  ( I  emission  control  system  (i.e  . 
u  1  ether  a  fault  has  been  detectedj.  This 
a;  I  jroach  allows  for  the  immediate 
ic «  ntification.of  high  emitting  vehicles, 
ail  1  their  timely  repair.  Unlike  the  first 
tv '  3  approaches,  this  approach  ivould 
rertiain  in  effect  for  the  vehicles's  entire 
li  e,  a  significant  point  since  over  40 
pi  (fcent  of  cars  and  Ughl  trucks  on 
C  ilifomia's  highways  have  oier  100,000 
miles  on  their  odometer. 

EPA  requests  comments  on  these 
tl^ree  approaches,  and  on  any  other 
ajiproaches  to  further  reduce  in-use 
emissions.  Comments  should  address 
the  need  for  and  viability  of  EPA 
iniblementing.  within  the  context  of  the 
Fi  E ,  compliance  programs  in  addition  to 
th  c  se  already  adopted  by  California. 
El'  \  is  proposing  to  adopt  the  enhanced 
in-ase  compliance  program  described  in 
A  ]pendix  I  A. 

( .  On-highway  Motorcycles — 
Pjc  visions  for  on-highway  motorcycles 
ar3  contained  in  section  UI.D.4.c(l). 
Bi;i;ause  engines  used  in  nonroad 
re:reational  vehicles  such  as  all  terrain 
vi  ]  licles  and  dirt  bikes  are  similar  to 
th :  se  used  in  on-highway  motorcycles, 
al   control  strategies  for  the?e  engines 
ax  s  contained  in  the  section  referenced 
in  I  he  preceding  sentence. 

T  Discussion  of  Emission  Registration 
a:  d  Fee  Systems  for  Light  Duty 
Vehicles — In  the  light  duty  vehicle  and 
lij  Jkt  duty  truck  sector,  emission 
re  Ijuctions  can  result  from  direct 
re  ;blation  of  the  vehicle  and  fuels  or 
ca  [^  be  brought  about  by  regulations  or 
in  *ntives  {either  positive  or  negative) 
to  <ihange  vehicle  ownership  patterns 
and/or  driver  behavior.  Emission 
standards  for  light  duty  vehicles  and 
their  fuel  have  significantly  decreased 
the  amount  of  pollution  emitted  by  anv 
one  vehicle  over  a  given  mile.  Standards 
continue  to  tighten  and  within  the  FIP 
EPA  is  proposing  to  reduce  tailpipe  and 
evaporative  emissions  even  further. 

Additional  reductions  could  come 
from  incentives  to  increase  the  number 
newer  vehicles  on  the  road  and  reduce 
the  number  of  older  vehicles 
Accelerating  fleet  turnover  through  any 
means  would  reduce  on  road  emissions 


by  replacing  older  vehicles  (which  have 
older  emissions  technology-)  with  newer, 
cleaner  vehicles. 

Increasing  the  number  of  newer 
vehicles  purchased  could  be  achieved 
either  by  offering  incentives,  such  as 
rebates  or  reductions  in  registration  fees, 
and/or  with  disincentives  for  ov\Tiing 
older  vehicles,  i.e.  higher  registration 
fees  based  on  age  or  on  emissions. 

Despite  the  impressive  reductions  in 
tailpipe  emissions,  on  highway  motor 
vehicle  emissions  remain  a  source  of 
concern.  Increases  in  the  number  of 
vehicles  on  the  road  and  the  number  cf 
vehicle  miles  traveled  (VTVIT),  threaten 
to  outpace  gains  from  technology.  For 
the  three  FIP  areas  EPA  utilizes  the 
\TvlT  growth  projections  provided  by 
the  local  MPO  or  air  quality 
management  district.  Grovvth  in  \7wrT 
can  have  significant  impact  on  a  given 
nonattainment  area's  ability  to  show 
attainment. 

In  most,  if  not  all,  nonattainment 
areas  changing  driver  behavior  has  been 
addressed  primarily  (if  at  all)  through 
implementation  of  transportation 
control  measures  (TCMs).  The  TCMs 
found  in  SIPs  have  generally,  in  the 
past,  been  voluntajy  in  nature  and  often 
have  consisted  of  efforts  to  make  transit 
more  available  through  increased  bus 
routes,  light  and  heavy  rail  expansions 
and  the  building  of  park  and  ride  lots. 
While  these  steps  are  laudable  they  do 
little  to  change  the  current  equation 
faced  by  a  user  of  our  transportation 
system.  Because  our  road  and  highway 
system  is  financed  in  large  part  by 
general  revenues  (40  percent),  and 
because  drivers  do  not  pay  for  the 
congestion  and  pollution  they  cause,  the 
use  of  our  roadways  appears  to  users  to 
carry  a  relatively  low  cost.  In  addition, 
single-occupant  vehicles  have 
considerable  advantage  in  terms  of 
convenience  and  privacy.  Thus,  any 
attempt  to  promote  the  use  of 
alternatives  to  single-occupancy 
vehicles  faces  quite  a  challenge. 

The  limited  effectiveness  oi 
traditional  TCMs  has  led  many  in 
Federal.  State  and  local  government  and 
in  academia  to  promote  instead  the  use 
of  market -based  TCMs.  (See  Cameron, 
Shoup  for  DOT.  EPA/DOT  Report  to 
Congress,  forthcoming  NARC  report  by 
Apogee).  Congestion  pricing,  parking 
reform,  and  VTvTT  and  emission  fees  all 
show  great  promise  as  effective  means 
of  changing  driver  behavior  by  making 
travel  choices  reflect  more  closely  their 
true  social  costs. 

EPA  seriously  considered  making 
market-based  TCMs  an  integral  part  of 
the  FIP,  however,  within  the  context  of 
the  FIP.  neither  traditional  TCMs  nor 
market-based  TCMs  lend  themselves 


easily  to  Federal  implementation.  The 
very  nature  of  many  traditional  TCMs 
limits  their  usefulness  within  the 
context  of  the  FIP.  FIP  authority  does 
not  allow  the  Agency  to  take  on 
fundamentally  local  roles  such  as 
building  new  transit  lines,  expanding 
bus  services,  or  building  HOV  lanes.  If 
EPA  were  to  impose  emission  fees  or 
VMT  fees  or  to  institute  congestion 
pricing,  all  revenue  generated  would 
have  to  go  to  the  Federal  Treasury-  (see 
the  above  discussion  of  the 
Miscellaneous  Receipts  .^ct  in  seaion 
III.A.2.b).  Such  a  flow  of  revenue  o',^t  of 
the  FIP  areas  could  have  num.erous 
adverse  impacts. 

In  addition,  the  issue  of  fees, 
especially  VMT  fees,  raises  other 
inherently  local  issues  such  as  land  use 
planning.  There  are  many  theories  end 
e.xplanations  for  the  rapid  and  continual 
growth  in  VMT  over  the  last  few 
decades — increases  in  women  in  the 
work  force,  population  growth, 
increases  in  average  income — but 
suburban  sprawl  also  plays  a  significant 
role.  For  a  variety  of  reasons,  crime. 
housing  costs,  land  costs,  etc.  the  bulk 
of  growth  in  metropolitan  areas  has 
been  occurring  in  the  suburbs.  The 
lower  housing  densities  and  lack  of 
mixed  use  zoning  in  most  suburbs  have 
made  use  of  a  car  a  daily  necessity,  fust 
as  these  patterns  of  land  use  occurred 
over  a  long  period  of  time  in  response 
to  local  demands,  so  must  future 
changes. 

Despite  the  EPA  assessment  that 
control  of  VMT  growth  and  the  use  of 
market-based  TCMs  are  most 
appropriately  considered  at  the  local 
level,  EPA  would  like  to  present  an 
outline  of  a  reasonable  and.  at  the  sta!e 
or  local  level,  an  arguably  workable 
light  duty  vehicle  fee  system,  based  on 
both  emissions  and  vehicle  miles 
traveled.  EPA  invites  comment  on 
federal  implementation  of  this  approach 
or  any  other  appropriate  market-based 
meas'ures.  If  changes  in  technical 
estimates  or  in  the  stringency  of  other 
controls  are  made  following  public 
comment,  EPA  may  have  to  turn  to  a  fee 
system  as  described  below  despite  the 
reservations  voiced  above.  In  such  a 
case,  EPA  would  obtain  more  public 
input  on  program  specifics  before 
implem.entation.  including  if 
appropriate,  reproposal  and  public 
comment. 

A  fee  on  the  product  of  emissions 
level  and  VMT  would  provide 
incentives  for  individuals  to  reduce 
emissions  but  also  would  provide  them 
with  some  flexibility  to  achieve  those 
reductions.  A  driver  could  choose  to 
reduce  her  fee  by  buying  a  cleaner 
vehicle,  or  she  could  reduce  her  fee 
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burden  by  driving  fewer  miles.  Most 
likely,  individuals  would  consider  the 
trade-offs  they  face  and  choose  a  course 
of  action  most  appropriate  for  their 
circumstances.  In  thinking  about  this  fee 
system,  EPA  has  attempted  to  remain 
sensitive  to  many  issues  surrounding 
fees  and  the  incentives  they  provide. 
EPA  used  as  a  guide  California  Senate 
Bill  1070,  and  many  of  the  principles  it 
provides.  As  in  Bill  1070,  EPA  believes 
a  fee  collected  at  bieimial  inspection 
and  maintenance  points  which  is  a 
function  of  VMT  in  excess  of  an  annual 
per  driver  allotment  of  5,000  miles  and 
of  the  vehicle's  I/M  score  recorded  after 
any  necessary  repairs  have  taken  place 
would  be  most  workable. 

EPA  recognizes  that  the  automobile 
represents  for  many  people  in  the  FIP 
area  the  only  means  of  getting  to  work. 
Therefore,  EPA  suggests  each  licensed 
driver  over  the  age  of  18  could  be 
allocated  5,000  "free"  miles  annually. 
Drivers  in  one  household  could 
combine  their  allowances  however  they 
choose,  and  use  them  to  cover  some  of 
the  VMT  from  the  households  vehicles. 
EPA  suggests  this  lifeline  level  based  on 
data  in  the  1990  National  Personal 
Travel  Survey  (NPTS)  conducted  by 
DOT.  According  to  the  1990  NPTS,  on 
average  32  percent  of  VMT  and  26 
percent  of  trips  are  directly  the  result  of 
commuting.  The  average  new  car 
mileage  (older  model  years  are  driven 
fewer  miles  in  each  successive  year)  is 
15,000  miles.  Thus  5,000  represents,  on 
average,  the  upper  end  of  commuting 
miles  for  a  given  driver.  However,  EPA 
invites  comment  on  this  issue. 

Obviously  the  emission  component  of 
the  fee  provides  an  incentive  for  the 
vehicle  owner  to  reduce  vehicle 
emissions.  How  an  individual  chooses 
to  do  so  is  somewhat  dependent  on  the 
way  in  which  the  fee  is  set.  If  the  fee 
is  charged  based  on  how  much  the 
vehicle's  emissions  exceed  the  average 
emissions  from  other  vehicles  from  the 
same  model  year,  then  the  owner  of  the 
vehicle  is  interested  in  keeping  the 
vehicle  in  good  working  order  to  ensure 
average  or  better  emissions  for  a  car  of 
that  model  year.  A  fee  set  in  this  way 
does  not  penaUze  an  owner  for  having 
an  old  car  (and  therefore  old  emissions 
technology)  per  se,  but  for  having  an  old 
car  dirtier  than  other  cars  of  its  age.  The 
fee  then  does  little  to  encourage  the 
ov^mer  to  replace  the  vehicle  with  one 
offering  newer  and  therefore  cleaner 
technology. 

If,  on  the  other  hand,  the  fee  is  set 
based  on  actual  emissions,  owners  still 
have  an  incentive  to  keep  each  car  as 
clean  as  possible,  but  they  face  an  added 
incentive  to  invest  in  cleaner 
technology.  An  added  bonus  for 


California  of  this  type  of  emission  fee  is 
that  it  would  address  the  question  of 
vehicles  not  meeting  California 
emissions  standards  which  are  brought 
into  California  by  new  residents  ("49 
state  vehicles").  Any  additional 
emissions  resulting  from  a  49  state 
vehicle  would  be  appropriately  charged 
a  fee,  eliminating  the  need  for  a  separate 
program  to  address  those  emissions. 

However,  such  an  incentive  structure 
raises  obvious  questions  regarding 
equity.  Many,  although  not  all,  older 
cars  are  often  perceived  to  be  utilized  by 
citizens  with  lower  incomes.  Thus,  one 
could  argue  straight  emission-based  fees 
are  regressive.  However,  on  average, 
older  vehicles  are  driven  fewer  than 
5,000  miles  annually  for  reiiabihty 
reasons.  A  fee  formula  structure  which 
forgives  the  first  5,000  miles  of  VMT 
and  emissions,  such  as  the  system 
outlined  here,  allows  low  income  car 
owners  continued  free  use  of  their 
vehicles  for  daily  necessities. 

If  EPA  or  the  FIP  areas  were  to  adopt 
a  VMT/emission  fee  system  other  details 
would  need  to  be  addressed.  For 
example.  EPA  would  suggest  using 
actual  VMT  for  each  vehicle  as 
determined  by  odometer  checks  at  the 
time  of  the  biennial  I/M  inspection.  To 
discourage  odometer  tampering,  EPA 
would  propose  to  include  in  all 
registration  material  home  and  work 
addresses  for  all  household  members  so 
that  the  distance  from  home  to  work 
could  be  estimated  EPA  would  also 
propose  some  type  of  system  to  "stop 
the  clock"  on  VMT  additions  when  the 
vehicle  is  being  used  out  of  state  as 
during  a  vacation.  (Granting  fee 
exemptions  for  all  VMT  outside  the  FIP 
area  appears  to  be  too  complex  and/or 
cumbersome).  EPA  invites  comment  on 
this  and  other  odometer  tampering 
issues. 

For  the  emission  portion  of  the  fee 
calculation,  EPA  would  suggest  using 
the  actual  IM240  scores  without  regard 
to  model  year  and  with  no  adjustments 
for  evaporative  or  cold  start  emissions. 
Since  all  three  FIP  areas  need 
substantial  reductions  in  both  VOC  and 
NOx  emissions,  EPA  suggests  that  the 
emission  readings  for  the  two  pollutants 
be  given  equal  weight  in  calculating  the 
VMT/emissions  fee.  As  with  other  fee 
programs  described  in  this  document, 
the  fee  could  be  charged  at  the  rate  of 
$10,000/ton  of  emissions,  based  on  the 
emissions  generated  by  an  individual 
car. 

Again,  EPA  is  not  proposing  a  VMT/ 
emission  fee  within  the  FIP.  EPA 
believes  such  a  fee  system  is  most 
appropriately  implemented  at  the  local 
level  and  invites  comment  on  the 
suggested  program  outlined  here. 


g.  Parking  Cash  Out — Even  in 
downtown  areas,  most  employees  in 
California  receive  free  or  subsidized 
parking  spaces.  Current  tax  codes  allow 
employers  to  offer  this  benefit  witliout 
the  employer  or  the  employee  having  to 
pay  taxes  on  the  value  of  the  space. 
Since  parking  costs  represent  the  bulk  of 
the  daily  cost  of  driving  to  work,  these 
"free"  spaces  are  a  strong  incentive  for 
employees  to  drive  to  work  alone.  For 
example,  in  downtown  Los  Angeles  the 
average  employer-paid  subsidy  for 
employee  parking  is  43  percent  more 
than  the  cost  per  average  commute  trip 
for  gasoline. 

As  part  of  his  Climate  Change  Action 
Plan,  President  Clinton  has  called  for 
transforming  the  existing  tax  subsidy  for 
employer-paid  parking  into  a  powerful 
reward  for  commuters  to  ride  transit, 
carpool,  or  find  other  ways  to  get  to 
work.  The  Administration  will  shortly 
propose  changes  in  the  tax  law 
necessary  to  bring  about  parking 
subsidy  reform.  This  same  proposal  is 
included  in  the  FIP,  in  a  form  which  is 
consistent  with  EPA's  authority.  The 
proposal  does  not  modify  the  tax  code 
or  require  payments  by  any  employer. 
Rather,  it  applies  certain  restrictions. 

Certain  employers  may  not  offer  free 
parking  unless  they  offer  employees  the 
option  of  retaining  the  parking  space  or 
accepting  a  cash  allowance  equal  to  the 
market  cost  of  the  parking  space.  The 
cash  allowance  will  be  considered 
taxable  income,  but  under  current  tax 
law,  up  to  S60  per  month  of  the  cash 
may  be  taken  in  the  form  of  a  transit 
pass,  which  would  be  tax-exempt. 
Those  who  opt  for  the  parking  space 
will  be  unaffected  by  the  change. 
Whether  the  employee  decides  to  take 
the  free  parking  or  the  cash  allowance, 
the  company  can  still  deduct  the  cost 
from  corporate  income  tax. 

The  cash  out  provision  would  be 
applicable  to  employer-paid  parking 
provided  by  firms  of  25  or  more 
employees,  located  in  an  access- 
controlled  parking  lot  not  owned  by  the 
employer.  "Those  spaces  or  lots  leased  by 
employers  from  a  third  party  before 
March  14,  1994  are  included  only  if  the 
lease  explicitly  includes  the  value  of  the 
parking  per  space  and  the  lease  allows 
the  employer  to  reduce  the  number  of 
parking  spaces  leased  without  monetary 
penalty.  The  provisions  will  apply  to  all 
spaces  leased  on  or  after  March  14, 
1994,  regardless  of  the  form  of  the  lease. 
Employers  who  execute  leases  on  or 
after  this  date  should  make  sure  the  per 
space  value  and  the  right  to  reduce  the 
number  of  leased  spaces  are  included  in 
the  lease.  Absence  of  either  will  not  be 
grounds  for  exemptions.  Absence  of  a 
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P'  ■:  space  value  will  mean  that  the 
81 :  picyer  may  not  offer  free  parking. 

i  It  this  time  EPA  lacks  information  ca 
tb  E  number  of  employers  and  employees 
v.- :  0  would  be  affected  by  this  program 
oi  he  average  value  of  leased  parking 
S{  <  ces  in  each  of  the  three 
n' i  lattainment  areas,  making  it  difficult 
to  I  -stimate  the  exact  impact  of  a  cash 
01  i  program.  Analysis  by  Dr.  Donald 
SIi  >up  of  UCLA  suggests  that  ifoffered 
in  tio'.s'ntown  Los  Angeles,  one  form  of 
p;  ijking  cash  out  would  reduce 
er;bloyee  solo  driving  by  20  percent, 
ar  <|  would  eliminate  9.000  vehicle  trips 
Df  i  day.  (See:  Cashing  Out  Empicyer-' 
Pi  iid  Parking.  U.S.  Department  of 
T:4nsportation,  Federal  Transit 
A  iininistration.  Final  Report  FT;\-C.\- 
ll40Q35-92-l.  December  1992.) 

Jr.  Shoup's  analysis  of  Los  Angeles 
prsjdictcd  these  impacts  in  a  location 
w.  ifere  parking  costs  approximately 
Sa  DO  per  day.  Once  EPA  has  moi-e 
soticific  information  on  the  xhree 
nc  ^attainment  areas,  EPA  proposes  to 
as  ;Mme  for  emission  reduction  crediting 
pi  1  poses  a  linear  relationship  between 
ih  ;  value  of  parking  in  a  given  area  and 
th;  employee  response  to  a  cash  out 
program,  based  on  Dr.  Shoup's  work. 
EF  A  invites  comment  on  this 
as  ;umption.  EPA  also  asks  for 
in  (brmation  on  the  employer 
coinposition  and  parking  lease  practices 
in  *i:e  three  non-attainment  areas. 

t  should  be  noted  that  for  this 
proposal  EPA  has  assigned  credit  to  the 
EQO  program  in  the  Sacramento  FTP 
aroa  assuming  a  20-percent  reduction  in 
aflpcted  employers'  employees  who 
drive  alone  to  work.  The  universe  of 
en  .ployers  who  are  subject  to  ECO  and 
to  ine  cash  out  provisions  do  overlap 
an  i  in  the  final  FTP  rule  EPA  will 
enpure  that  emission  reductions  taken 
foil  the  two  programs  do  not  include  anv 
double  counting. 

EPA  recognizes  that  this  provision  is 
similar  to  the  cash  out  legislation 
reqontly  enacted  in  California.  Since  the 
Auibinistration  will  soon  offer 
legislative  language  to  enact  parking 
ca^b  out  nationally  EPA  is  proposing  a 
casi  out  program  in  keeping  with  the 
federal  proposal.  The  most  obnous 
difference  between  the  two  proposals  is 
in  the  definition  of  affected  employers. 
California's  legislation  applies  to 
emlployers  with  50  or  greater  employees. 


while  the  Climate  Change  Action  Plan 
calls  for  parking  cash  out  for  employers 
with  25  or  more  employees.  The  EPA 
proposal  simply  makes  mandatory  an 
option  many  employers  have  had  as  a 
way  of  achieving  the  South  Coast  and 
Ventura  goals.  As  with  the  President's 
plan,  this  proposal  requires  cash  out  in 
such  a  way  to  ensure  that  no  employer 
will  have  a  net  loss. 

h.  Importation  cf  Vehicles  into 
California — Little  data  are  available  on 
the  population  and  characterization  of 
49-stafe  vehicles  in  California  and 
nationwide.  However,  it  is  estimated 
that  out-of-state  passenger  vehicles  (49- 
state  vehicles)  Currently  make  up  about 
10  percent  of  the  VMT  in  California.  As 
a  result  of  the  CaHfomia's  LE\'  program 
and  the  proposed  enhanced  in-use 
compliance  program,  the  difference  in 
the  emissions  level  between  California 
certified  vehicles  and  federally  certified 
49-state  vehicles  is  expected  to  increase, 
and  49-state  vehicles  will  therefore  have 
increasing  negative  impact  on  air 
quality.  Moreover,  if  California  and  49- 
state  vehicles  further  diverge  in  design 
there  may  be  an  increased  incentive  for 
Cahfomia  residents  to  purchase  vehicles 
designed  to  meet  only  49-state 
standards.  Currently.  49-state  vehicles 
with  less  than  7500  miles  of  operation 
(classified  as  new)  may  not  be  brought 
into  California,  but  older  vehicles  can  be 
upon  payment  of  a  California  DM\'  fee 
which  is  not  prohibitive  in  comparison 
to  many  vehicle's  market  value. 

Today's  FIP  therefore  proposes  to 
impose  a  restriction,  starting  in  1999.  on 
California  residents  importing  49-state 
vehicles.  Specifically.  EPA  proposes  to 
prohibit  (with  an  exception  noted 
below)  the  State  of  California  from 
allowing  California  residents  to  register 
for  the  first  time  in  California  any 
vehicle  that  was  previously  registered  in 
another  state,  unless  that  vehicle  was 
originally  certified  to  the  vehicle 
requirements  set  forth  in  this  proposal 
for  its  class.  In  addition,  EPA  proposes 
to  prohibit  California  residents  from 
owning  and  keeping  a  car  in  California 
that  is  currently  registered  in  another 
state. 

As  an  exception  to  this  prohibition. 
EPA  proposes  that  the  State  of 
California  may  allow  recent  immigrants 
to  California  (defined  as  residents  of 


California  for  less  than  three  months)  to 
register  a  car,  over  7500  miles,  that  they 
had  previously  registered  for  at  least 
three  months  in  another  state  while  a 
resident  of  that  state.  EPA's  attainment 
demonstrations  are  based  on  migration 
patterns  for  out-of-state  vehicles  that 
match  the  restrictions  described  abov,;. 
EPA  sohcits  comments  on  these  rules 
and  restrictions. 

EPA  is  al&o  inclined  to  provide 
exemptions  for  historic  and  collector 
vehicles,  and  requests  commcr-t  on 
methods  for  providing  these 
exemptions. 

3.  Programs  for  Onroad  Heavy  Duty 
Vehicles  and  Engines 

a.  0\-enieiv — Heavy-duty  mobile 
sources  (trucks  and  HDVs)  are  large 
contributors,  especially  for  NOx.  to  the 
emissions  inventories  in  the  ll-irrf-e  FIP 
areas.  Existing  standards  for  hea\y-duty 
engines  in  California  are,  for  the  most 
part,  the  same  as  the  Federal  standards. 
Further  control  of  these  engines  is 
necessary  to  meet  the  attainment  targets. 
For  these  reasons,  EPA  will  propose  an 
enhanced  in-use  compliance  program 
for  heavy-duty  vehicles,  similar  to  the 
one  proposed  for  light  duty  vehicles, 
which  includes  not  only  tighter 
standards  but  also  selected  controls  on 
higher  emitting  interstate  trucks. 

Larger  heavy-duty  engines  see 
substantially  heavier  use  than  smaller 
engines.  These  engines  are  built  to  verv 
high  durability  standards  and  are 
designed  to  be  cost  effectively  rebuilt 
one  or  more  times  within  their  total 
lifetime.  To  provide  assurance  of 
emissions  control  over  this  extended 
actual  life,  this  proposal  includes 
certification  and  liability  requirement."? 
for  rebuilt  engines  as  well. 

b.  Air  Quality  Significance —  Heavy- 
duty  highway  mobile  sources  are 
significant  contributors  to  the  emissions 
inventories  in  all  three  of  the  FIP  areas. 
The  table  below  ("1990  Base  Year 
Inventory  of  Heavy  Duty  Vehicles") 
details  the  level  of  emissions  from 
onroad  heavy-duty  mobile  sources  in 
each  of  the  FIP  inventories  for  the  1990 
base  year.  The  information  contained  in 
this  table  illustrates  the  large  portion  of 
the  FIP  inventories  that  is  attributable  to 
emissions  from  onroad  heavy-duty 
mobile  sources. 


1990  Base  Year  Inventory  of  Heavy  Duty  Vehicles 


Onroad  HDVs  (tons)  

Percent  of  total  Inventory 


Sacramento 


VOC 


12.7 
5 


NOx 


48.3 
26 


Ventura 


VOC 


5.5 
5 


NOx 


14.8 
17 


Soutti  Coast 


VOC 


107.8 
6 


NOx 


246.7 
19 
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c.  Enhanced  In-Use  Compliance 
Program  for  Heavy-duty  Vehicles — EPA 
is  proposing  an  enhanced  in-use 
compliance  program  for  onhighway 
heavy-duty  engines.  The  heavy-duty 
vehicle  program  described  in  Appendix 
I  Section  B  is  based  in  large  part  on  the 
enhanced  light-duty  vehicle  program, 
described  in  Appendix  I  Section  A. 
However,  certain  changes  and  additions 
were  made  in  order  to  deal  with  the 
differences  between  heavy-  and  light- 
duty  vehicles.  The  reader  is  advised  to 
read  the  discussion  of  the  enhanced  in- 
use  compliance  hght-duty  vehicle 
program  as  the  information  will 
facilitate  understanding  the  heavy-duty 
program. 

The  enhanced  program  for  heavy-duty 
vehicles  consists  of  several  parts:  More 
stringent  emission  standards,  new  full 
useful  life  requirements,  high-emitting 
interstate  truck  regulations,  expanded 
recall  scope,  a  fleet  averaging  program 
and  I/M  for  certain  vehicle  classes.  Each 
of  these  program  elements  is  discussed 
further  in  Appendix  I  Section  B; 
however,  a  short  introduction  is 
provided  here. 

Heavy-duty  on-highway  engines 
contributed  19  percent  of  South  Coast 
NOx  emissions  and  6  percent  of  South 
Coast  VOC  emissions  in  1990.  These 
engines  are  predicted  to  continue  to 
contribute  significantly  to  the  inventory, 
even  though,  for  NOx,  the  applicable 
standards  have  decreased  in  recent 
years  (1989  and  1990)  and  will  continue 
to  do  so  (1998).  These  NOx  inventory 
contributions  continue  to  be  significant 
largely  because  the  heavy-duty  engine 
NOx  standards  have  been  introduced 
relatively  recently  and  because  of  a 
continued  increase  in  heavy  duty  VMT. 
In  addition,  the  heavy-duty  NOx 
standards  are  significantly  less  stringent 
than  the  light-duty  standards  due  to  the 
liistorical  inability  of  heavy-duty  diesel 
engines  to  attain  low  NOx  levels.  The 
VOC  contribution  from  heavy-duty 
engines,  although  smaller  than  the  NOx 
contribution,  is  also  a  significant  part  of 
the  inventory.  Additional  reductions  in 
the  contribution  of  heavy-duty  engines 
to  the  NOx  and  VOC  inventory'  are 
required  in  order  to  meet  the  objectives 
of  the  FIP.  Thus,  EPA  has  developed  the 
enhanced  heavy-duty  vehicle  program 
being  proposed  today. 

California's  heavy-duty  engine 
standards  are  not  significantly  more 
stringent  than  federal  standards.  A  large 
part  of  the  reason  for  this  relates  to 
interstate  commerce.  Approximately  22 
percent  of  the  VMT  traveled  by  heavy- 
duty  trucks  in  California  are  from  out- 
of-state  trucks  engaged  in  interstate 
commerce.  California  cannot  effectively 
deal  with  its  air  quality  problems 


without  regulating  these  engines,  but 
the  State  has  hesitated  from  regulating 
interstate  commerce  because  of 
concerns  about  the  impact  on  in-state 
firms  and  lawsuits.  In  order  to 
effectively  deal  with  NOx  from  heavy- 
duty  engines,  controls  on  interstate 
trucking  must  be  considered.  For  these 
reasons,  the  program  proposed  today  for 
heavy-duty  vehicles  includes  not  only 
tighter  standards  (as  described  in 
Appendix  I  Section  B(3))  and  a  ficet 
averaging  program  (as  described  in 
Appendix  I  Section  B(9)),  but  also 
selected  controls  on  higher  emitting 
interstate  trucks  (as  described  in 
Appendix  I  Section  B(7)). 

Larger  heavy-duty  engines  see 
substantially  heavier  use  than  smaller 
engines.  These  engines  are  built  to  very 
high  durability  standards  and  are 
designed  to  be  cost  effectively  rebuilt 
one  or  more  times  within  their  total 
lifetime.  To  provide  assurance  of 
emissions  control  effectiveness  over  this 
extended  actual  life,  this  proposal 
includes  revised  recall  provisions 
(similar  to  those  for  light-duty)  and 
rertification  and  liability  requirements 
for  rebuilt  engines  (as  described  in 
Appendix  I  Section  B(4)). 

EPA  is  proposing  to  adopt  the 
enhanced  in-use  compliance  program 
described  in  Appendix  I  Section  B.  EPA 
also  requests  comments  on  all  aspects  of 
its  proposal  and  on  any  other 
approaches  to  further  reduce  in-use 
emissions. 

4.  Nonroad  Engines  and  Vehicles 

a.  Ch'erview — (1)  Statutory  Authority. 
Authority  for  the  actions  proposed  to 
regulate  nonroad  engines  is  granted  to 
EPA  by  sections  110.  203,  204,  205,  206, 
207,  208,  209,  213,  215,  216,  and  301(a) 
of  the  Clean  Air  Act  (CAA  or  Act)  as 
amended  (42  U.S.C.  7410,  7522,  7523. 
7524. 7525, 7541,  7542.  7543,  7547. 
7549,  7550,  and  7601(a)). 

The  Clean  Air  Act  Amendments  of 
1990  extended  EPA's  authority 
regarding  regulation  of  nonroad  engines 
and  vehicles.  Specifically  the  revised 
CAA  section  213(a)  directs  EPA  to:  (1) 
Conduct  a  study  of  emissions  from 
noru-oad  engines  and  vehicles;  (2) 
determine  whether  emissions  of  carbon 
monoxide  (CO),  oxides  of  nitrogen 
(NOx),  and  volatile  organic  compounds 
(VOCs)  from  nonroad  engines  and 
vehicles  are  significant  contributors  to 
ozone  or  CO  in  more  than  one  area  that 
has  failed  to  attain  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone  and  CO;  and  (3) 
regulate  those  categories  or  classes  of 
nonroad  engines  and  vehicles  that 
contribute  to  such  air  pollution  if 
nonroad  emissions  in  the  aggregate  are 


determined  to  be  significant  by 
November  1992.  Under  CAA  section 
213(a)(4),  EPA  may  also  regulate 
emissions  other  thcui  CO,  NOx,  and 
VOCs  from  new  nonroad  engines  and 
vehicles  if  EPA  determines  that  such 
other  emissions  contribute  to  air 
pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  Finally,  Section  213  directs 
EPA  to  regulate  emissions  from  new 
locomotives. 

EPA  is  already  required  by  statute, 
and,  in  some  cases,  court  order,  to 
promulgate  national  rulemakings  for 
various  categories  of  nonroad  engines. 
In  this  NPRM,  EPA  proposes  to  allow 
credit  for  these  rules,  which  will  be 
promulgated  either  before  or  within  a 
relatively  short  time  after  promulgation 
of  these  FIPs.  Thus  final  issuance  of 
these  rules  is  legally  compelled  well  in 
advance  of  their  scheduled 
implementation. 

Because  of  the  imminence  of  these 
rulemakings,  and  because  EPA's 
commitments  to  them  are  legally 
guaranteed,  EPA  believes  it  is 
appropriate  to  give  credit  in  the  FIP  for 
the  emissions  reductions  they  are 
expected  to  generate.  The  emissions 
reductions  involved  are  relatively  small, 
and  are  further  ensured  by  EPA's 
regulatory  guarantee  to  achieve  the  level 
of  credited  emission  reductions  by  other 
means  if  necessary. 

Canvassing  the  alternatives  to  this 
approach  bolsters  EPA's  conclusion. 
One  option  is  to  accelerate  the  statutory 
and  court-ordered  deadlines  so  that  they 
precisely  fit  the  FIP  promulgation  date. 
But  the  rulemakings  at  issue  are 
national  in  scope,  and  it  would  be 
detrimental  to  cut  short  the  time 
Congress  and  the  courts  have  allocated 
for  their  analysis  and  consideration  as  a 
technical  accommodation  to  the 
localized  FIP  deadfines.  The  only 
remaining  alternative  would  be  to 
promulgate  temporary,  interim 
measures  that  would  in  all  probability 
never  be  implemented,  and  that  would 
evaporate  when  the  national  rules  were 
issued.  This  approach  would  be 
wasteful,  inefficient,  and  confusing  for 
regulated  sources. 

(2)  General  Nonroad  Background. 
This  section  provides  general 
background  on  nonroad  sources 
excluding  large  ocean-going  ships, 
locomotives,  and  Federal  sources  such 
as  aircraft.  These  sources  will  be 
covered  starting  with  Section  III  D.4.e  of 
this  preamble.  The  Nonroad  Engine  and 
Vehicle  Emission  Study  (hereafter, 
"Nonroad  Study")  required  by  section 
213(a)(1)  was  completed  in  November 
1991.  The  Nonroad  Study  is  available  in 
docket  A-91-24.  The  determination  of 
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the  significance  of  emissions  from 
nonroad  engines  and  vehicles  in  more 
than  one  NAAQS  nonattainment  area, 
required  by  section  213(a)(2),  was 
proposed  on  May  17.  1993  (58  FR 
26809).  At  the  same  time,  the  first  set  of 
F^rieral  regulations  for  a  class  or 
category  of  nonroad  engines  that 
contribute  to  air  pollution,  required  by 
section  213(a)(3),  was  also  proposed  (58 
FR  28809)  for  new  nonroad 
compression-ignition  (CI)  engines  at  or 
above  37  kilowatts  (kW)  (50  hp).  As  EPA 
continues  to  implement  section  213(a) 
(3)  and  (4),  it  will  propose  Federal 
emission  standards  for  new  nonroad 
spark-ignition  (SI)  engines  at  or  below 
19  k\V  (hereafter,  "small  SI  engines"), 
and  spark-ignition  (SI)  marine  engines 
(hereafter,  "SI  marine  engines")  as  well 
as  other  classes  or  categories  of  nonroad 
engines  that  contribute  to  air  pollution. 

On  the  basis  of  the  Nonroad  Study, 
EPA  has  proposed  its  determination  that 
emissions  of  CO,  NOx.  and  VOCs  from 
nonroad  engines  and  vehicles  contribute 
significantly  to  ozone  or  CO  in  more 
than  one  NAAQS  nonattainment  area 
(see  58  FR  28809.  May  17,  1993). 
According  to  the  Nonroad  Study, 
nonroad  engines  and  vehicles  contribute 
an  average  of  10  percent  of  summer 
VOCs  and  17  percent  of  summer  NOx  in 
the  19  ozone  nonattainment  areas 
included  in  the  study.  Small  SI  engines 
are  the  source  of  half  of  those  nonroad 
summer  VOC  emissions.  CI  engines  over 
50  kW  used  in  farm,  construction,  and 
utility  applications  are  a  major  source  of 
nonroad  NOx  emissions.  In  the  16  CO 
nonattainment  areas  included  in  the 
study,  nonroad  engines  and  vehicles 
account  on  average  for  9  percent  of 
winter  CO  emissions.  Small  SI  engines 
are  the  source  of  56  percent  of  the 
nonroad  winter  CO  contribution, 
according  to  the  study.  In  the 
Sacramento,  Ventura,  and  South  Coast 
F|P  areas,  nonroad  sources  comprise  10 
percent.  5  percent,  and  6  percent  of  the 
baseline  VOC  inventory,  respectively. 
Nonroad  sources  contribute  22  percent 
oil  Sacramento's  baseline  NOx 
injventory,  12  percent  of  Ventura's,  and 
2^  percent  of  South  Coast's. 

(3)  Sierra  Club  Suit.  The  Sierra  Club 
L(  gal  Defente  Fund  brought  suit  against 
El 'A  in  Federal  District  Court  for  the 
District  of  Columbia  fur  failure  to  meet 
C£  t  lain  deadlines  required  under  the 
C  f  an  .'\ir  Act  [Sierra  Club  v.  Browner, 
Civ .  No.  93-0197  NH]  (DDC  1993)). 
Plaintiffs  and  EPA  have  entered  into  a 
se:  lement  agreement  in  that  case  that, 
ar  1  jng  other  things,  requires  EPA  to 
fill  ilize  Federal  emission  standards  for 
ceram  categories  of  nonroad  engines  on 
thpj  following  schedule: 


Heavy  Duty  CI  Ignition  En-     May  1994. 

gines. 
Small    Nonroad    SI    Engines     May  1995. 

Phase  I. 
Small    Nonroad    SI    Engines     April  1997. 

Phase  II. 

Marine  Pleasure  Craft  November 

1995. 

The  Settlement  also  requires  that  EPA 
make  a  decision  regarding  whether  to 
regulate  SI  engines  over  19  kW  (25  hp) 
and  CI  engines  under  37  kW  (50  hp)  by 
December  1996.  Given  the  reductions 
available  through  other  measures 
proposed  today,  it  will  not  be  necessary' 
to  develop  special  control  measures  for 
the  FIP  areas  for  these  two  categories  of 
nonroad  engines.  However,  certain  SI 
engines  over  37  kW  (50  hp)  may  be 
affected  by  the  enhanced  nonroad 
program  described  in  the  Appendices  of 
today's  proposal. 

(4)  Rationale  for  Implementing  the 
Federal  Programs  in  the  FIP  Areas. 
Nonroad  sources  are  a  diverse  class  of 
engines  used  in  as  many  as  80 
applications.  The  structure  of  the 
industry  that  manufactures  nonroad 
engines  and  vehicles  is  complicated  in 
that  it  is  not  integrated.  Some 
manufacturers  manufacture  only 
engines,  others  manufacture  only 
equipment,  few  manufacture  both 
engines  and  equipment.  Much  of  the 
equipment  is  portable  and  is  not 
registered,  making  enforcement  of 
regulations  challenging.  Almost  without 
exception,  nonroad  engines  have  not 
been  regulated  previously  by  EPA  for 
emissions.  Much  of  the  data  which 
existed  relating  to  emissions  from 
nonroad  engines  prior  to  1991.  while 
adequate  to  estimate  emissions 
inventories  for  the  purpose  of  the 
Nonroad  Study,  needed  updating  and 
analysis  before  comprehensive 
regulatory  programs  could  be 
developed.  For  some  categories  of 
engines,  little  emissions  data  existed;  for 
otlier  categories  of  engines,  EPA 
believes  that  the  emission  test 
procedures  need  to  be  validated  to 
ensure  accurate  representation  of  in-use 
emissions  using  advanced  control 
technology. 

The  Agency  is  now  in  the  process  of 
gathering  more  emissions  data  and 
validating  and  developing  test 
procedures  for  nonroad  engines. 
Because  of  the  need  to  achieve  near- 
term  emissions  reductions  from  nonroad 
sources  in  the  nonattainment  areas  and 
the  lack  of  certain  data,  the  Agency 
adopted  phased  Federal  regulatory 
strategies  for  two  nonroad  categories:  CI 
engines  at  or  over  37  kVV  and  SI  engines 
at  or  under  19  kW.  In  Phase  1  for  *>ach 
of  these  categories.  EPA  either  has 
proposed  or  will  soon  propose 


standards  that  will  achieve  maximum 
reductions  in  the  near  term  using 
existing  test  procedures  and  technology 
or  modifications  of  existing  technology. 
Phase  2  will  deal  with  those  issues  for 
which  a  longer  review  time  is  advisable, 
such  as  development  of  new 
technologies  and  test  procedures. 

For  the  purposes  of  the  FIP.  the 
Agency  proposes  to  implement  certain 
Federal  programs  that  have  not  yet  been 
promulgated  by  EPA.  In  particular,  the 
Agency  proposes  to  implement  the 
Phase  1  and  Phase  2  Federal  Standards 
for  nonroad  SI  engines  at  or  under  19 
kW.  These  Phase  1  and  2  standards  are 
now  under  development  and  will  be 
proposed  by  May  of  1994  and  May  1996. 
respectively.  EPA  also  proposes  to 
implement  the  Federal  Standards  for  CI 
Nonroad  Engines  at  or  over  37  kW 
which  have  been  proposed  (58  FR 
28809)  and  wrill  be  made  final  by  Mav 
31.  1994.  and  National  Standards  for' 
Spark-ignition  Marine  Pleasure  Craft 
which  are  under  development  and  will 
be  proposed  by  September  1994.  These 
programs  are  described  in  the  section 
entitled.  "Federal  Nonroad 
Requirements." 

(5)  California's  Nonroad  Program/ 
Preemption.  Section  209(e)(1)  prohibits 
Cahfomia,  and  all  other  states,  from 
adopting  standards  for  new  locomotives 
and  for  new  engines  and  vehicles  used 
in  farm  and  construction  equipment 
under  175  hp.  CAA  section  209(e)(2) 
authorizes  California  to  adopt  and 
enforce  emission  standards  for  all  other 
nonroad  engines  if  it  is  California's 
determination  that  such  standards  will 
be.  in  the  aggregate,  at  least  as  protective 
of  public  health  and  welfare  as 
applicable  Federal  Standards  and  if  EPA 
finds  that:  (1)  California's  determination 
is  not  arbitrary  and  capricious;  (2) 
Cahfomia  needs  such  standards  to  meet 
compelling  or  ex-traordinary  conditions; 
or  (3)  California's  standards  and 
accompanying  enforcement  procedures 
are  consistent  with  that  section.  CAA 
section  209(e)(2)  also  authorizes  other 
states  to  opt  into  California  standards. 

The  California  Air  Resources  Board 
(CARB)  has  chosen  to  create  categories 
for  regulation  of  nonroad  sources  based 
on  application  or  end  use  of  the  engine.s. 
The  Federal  program  for  control  of 
emissions  from  nonroad  sources  creates 
categories  for  regulation  based  on 
engine  parameters  and  characteristics 
such  as  size  and  fuel  system,  rather  than 
application.  The  Agency  believes  that 
this  regulatory  scheme  provides  criteria 
that  make  it  easier  to  cleaily  determine 
which  engines  are  covered  by  which  set 
of  standards.  The  Agency  does  consider 
application  or  operating  environment  in 
its  regulatory  scheme  for  some  engines. 


23348  Federal  Register  /  Vol.  59,  No.  86  /  Thursday.  May  5,  1994  /  Proposed  Rules 


In  general,  the  Federal  categories  are 
broader  than  those  chosen  by  California 
and  encompass  a  wider  range  of  engines 
and  applications.  CARB  has  approved 
standards  for  nonroad  lawn  and  garden 
and  utility  SI  and  CI  engines  from  0-25 
horsepower.  EPA  is  currently  reviewing 
CARB's  section  209(e)  waiver  request 
for  its  lawn  and  garden  and  utility  rule. 
A  decision  will  be  issued  once  EPA's 
section  209(e)  procedural  rule  is 
finalized.  There  is  potential  for  other 
states  to  adopt  the  California  standards, 
which  are  scheduled  to  become  effective 
in  1995.  CARB  also  has  proposed 
standards  for  other  classes  of  nonroad 
vehicles. 

Federal  Standards  will  be  more 
comprehensive  than  California's 
proposed  standards  for  lawn  and  garden 
equipment  or  heavy-duty  farm  and 
construction  equipment  because  the 
Federal  programs  will  cover  engines 
used  in  new  farm  and  construction 
equipment  under  175  hp  which 
California  is  preempted  from  regulating. 
About  1  in  5  engines  that  would 
otherivise  be  covered  by  California's 


proposed  lawn  and  garden  standards  are 
preempted  because  they  are  classified  as 
farm  or  construction  engines.  The 
Federal  program  for  control  of  SI  marine 
engines,  which  will  be  proposed  by 
September  1994,  will  also  be  applied  in 
the  FIP  areas.  California  has  no 
proposed  standards  for  marine  pleasure 
craft,  however,  CARB  has  conducted  a 
public  meeting  to  consider  a  plan  to 
control  emissions  from  "large"  marine 
vessels. 

b.  Federal  Nonroad  Requirements — 
(1)  Federal  Requirements  for  CI  Engines 
at  or  above  37  k\V.  This  section  provides 
a  general  overview  of  the  major 
elements  of  the  Federal  program  to 
control  emissions  from  new  nonroad  CI 
engines  at  or  greater  than  37  kVV. 

(a)  Applicability.  The  regulations  are 
expected  to  apply  to  all  new  nonroad  CI 
engines  at  or  above  37  kVV  with  certain 
exemptions  and  exclusions.  Engines 
included  in  this  rule  will  be  referred  to 
as  "large  nonroad  CI  engines." 

The  vast  majority  of  large  nonroad  CI 
engines  currently  being  used  and 
manufactured  are  diesel-fueled  engines. 


The  use  of  alternative  fuels  will  not  be 
necessary  to  meet  the  emission 
standards.  However,  these  regulations 
would  apply  to  large  nonroad  CI  engines 
regardless  of  the  fuel  that  is  used  (for 
example,  diesel,  compressed  natural  gas 
(CNG),  rapeseed,  methanol,  elhanol.  and 
blonds).  Provisions  are  expected  to  be 
included  which  will  allow 
manufacturers  to  apply  for 
Administrator  approval  of  alternative 
test  procedures  if  fuel  other  than  diesel 
is  to  be  used. 

(b)  Standards.  EP.A  expects  to  adopt 
NOx  emission  and  smoke  standards  for 
all  large  nom-oad  Q  engines  at  or  above 
37  kW  as  proposed  May  17,  1993  (58  FR 
Zf^eog).  Furthermore.  EPA  expects  to 
adopt  standards  for  HC,  CO,  and  PM 
emissions  for  engines  at  or  above  130 
kVV,  consistent  with  those  standards 
adopted  by  California  in  section  2420- 
2427,  Chapter  11.  Title  13  of  the 
California  Code  of  Regulations, 
"California  Regulation  for  New  1996 
and  Later  Heavy-duty  Off-road  Diesel 
Cycle  Engines." 


Net  Power 
(KW) 

HC 
g/kWti 

CO 
g/kWti 

NOx 

PM 

g/kWh 

Smoke  A/L/P 
percent* 

>130 

1.3 
N/A 
N/A 

11.4 
N/A 
N/A 

9.2 
9.2 
9.2 

0.54 

N/A 
N/A 

20/15/50 
20/15/50 
20/15/50 

>75to<130  _ _ 

^37  to<75  

■Srrwke  Opacity  Standards  are  reported  in  tenns  of  percent  opacity  during  an  acceleration  mode,  a  lug  mode,  and  the  peak  opacity  on  either 
the  acceleration  or  lug  rrvxtes. 


(c)  Compliance  Dates.  Under  the 
expected  regulations,  all  engines 
produced  by  an  engine  manufacturer  on 
or  after  January  1  of  the  implementation 
year  specified  below  by  power  category 
would  be  required  to  be  certified  by  the 
engine  manufacturer  according  to  the 
requirements  in  effect  for  that  year..EPA 
expects  equipment  manufacturers  to 
begin  installing  certified  engines  as  soon 
as  they  become  available  from  engine 
manufacturers,  with  some  lag  time 
expected  for  equipment  manufacturers 
to  clear  out  normal  inventories.  Early 
certification  will  be  allowed  one  year 
prior  to  the  applicable  effective  date  for 
engines  participating  in  the  averaging, 
banking,  and  trading  (ABT)  program. 


Engine  size  (KW) 

Imptementation 
date 

^130to<560  

>75to<130  

>37  to  <75  

>560  

January  1.  1996. 
January  1,  1997. 
January  1.  1993. 
January  1 ,  2000. 

(d)  Certification  and  Test  Procedures. 
The  exhaust  emission  8-Mode  test 
procedures  for  NOx  emissions  and  the 
smoke  test  procedures  are  expected  to 


be  adopted  as  they  were  proposed  wnth 
minor  revisions.  "The  8-Mode  test 
procedure  would  also  apply  to 
emissions  of  HC  and  CO. 

For  PM  emission  measurement,  EPA 
would  adopt  the  California  test 
procediues  as  finalized  in  Section  2420- 
2427,  Chapter  11,  Title  13  of  the 
California  Code  of  Regulations, 
"California  Regulation  for  New  1996 
and  Later  Heavy-duty  Off-road  Diesel 
Cycle  Engines." 

Manufacturers  of  engines  that  are  not 
able  to  operate  properly  over  the  8- 
Mode  or  smoke  test  cycles  (such  as 
engines  with  constant  speed  governors), 
would  be  able  to  petition  the 
Administrator  to  allow  use  of  an 
alternative  test  procedure.  Upon 
adequate  demonstration  of  need,  the 
Administrator  may  allow  use  of 
ahemative  procedures.  If  an  engine  is 
unable  to  be  operated  over  the  smoke 
test  procedure,  the  manufacturer  would 
be  required  to  submit  an  alternative  test 
plan  to  the  Administrator  for  approval 
in  advance  of  any  testing. 

The  particulate  standard  adopted  in 
the  rule  would  be  based  on  the  use  of 
the  low  sulfiir  fuel.  Should  a 


manufacturer  or  EPA  choose  to  pcrfonn 
certification  or  in-use  compHance 
testing  with  conunercially  available  fuel 
containing  higher  sulhir,  the  particulate 
measurement  will  be  adjusted  by  using 
the  following  equation  to  reflect  the 
effects  of  higher  sulfur  content  of  the 
fuel  on  particulate  emissions 

PM.«,;=PM  — 

[BSFC>c0.0917x(FSF-  USLFca)! 
Where: 
PM^,=adjusted  measured  PM  level  |g/ 

kVV'h) 
PM=measured  weighted  PM  level  (g/ 

kWh) 
BSFC=measured  brake  specific  fuel 

consumption  [(G/kVV-hr)  hr] 
FSF=fuel  sulfur  weight  fraction 
lTSLFcA=upper  sulfur  level  weight 

fraction  of  California  (est  fael 

specification 
This  adjustment  only  applies  to 
engines  with  no  exhaust  gas 
aftertreatment.  No  adjustment  is 
provided  for  engines  with  exhaust  gas 
aftertreatment. 

(2)  Federal  Requirements  for  Small 
Nonroad  Si  Ejigines  at  or  Under  19  kVV. 

(a)  Background.  Since  MarcJi  1992, 
EPA  has  held  several  public  workshops 
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s  r  d  meetings  to  solicit  information  on 
t  ;;hnical  characteristics,  emissions. 
I  (itential  regulatory-  strategies,  and 
general  regulatory  issues  related  to 
s  r  lall  SI  engines.  Public  notice  of  such 
r  1  setings  may  be  found  in  the  docket  for 
t  lis  rulemaking. 

At  the  March  1992  public  workshop, 
t  IB  Engine  Manufacturers  Association 
ar  d  the  Outdoor  Power  Equipment 
I  istitute  encouraged  Federal  regulation 
c  f  nonhandheld  small  SI  engines  and 
e>  pressed  interest  in  working  in  a 
cc  operative  program  with  EPA  to 
C(  velop  regulations  by  November  1993. 
1  i  cewise.  tJie  Portable  Power  Equipment 
Manufacturers  Association  encouraged 
Ff  deral  regulation  of  portable  2-stroke 
f  (  wer  equipment  and  expressed  interest 
i  I  working  cooperatively  with  EPA. 

Following  the  March  1992  workshop, 
EI  A  determined  that  setting  emission 
s  i  indards  for  the'^mall  SI  engine 
c  3  tegory  might  be  suitable  for  a 
c:nsultative  approach  to  rulemaking, 
s  J  ch  as  negotiated  rulemaking.  The 
h  (igotiated  Rulemaking  Act  (5  U.S.C. 
5  E 1-590)  establishes  a  framework  for 
conducting  negotiated  rulemaking.  The 
gbal  of  a  regulator)'  negotiation 
committee  is  to  reach  consensus  on  the 
language  or  issues  involved  in  a  rule.  If 
consensus  is  reached,  it  is  used  as  the 
biisis  of  the  Agency's  proposal. 

EPA  initiated  a  convening  process  to 
determine  the  best  way  to  work  with 
iijdustr)'  and  other  interested  parties  in 
(Itneloping  regulations  for  small  SI 
e  ipines.  The  conveners  interviewed 
iiidividuals  in  leadership  roles  in  key 
o-ganizations  identified  by  EPA  to 
(l^ermine  what  parties  were  interested 
iii  these  regulations,  what  issues  were 
important  to  interested  parties,  and 
w  $ether  a  consultative  rulemaking 
ptcess  would  be  feasible  and 
a  ±iropriate.  A  copy  of  the  convening 
rt  port  dated  August  24.  1992.  is 
a  ■  lilable  in  the  docket  for  this 
n.  emaking. 

'he  convening  report  recommended 
ail  exploratory  meeting  of  interested 
p  1  ties  to  discuss,  but  not  initiate,  a 
oi  isultative  process.  Time-forcing 
k  c  tors  lending  an  air  of  urgency  to 
isFUance  of  the  rule  include:  (1)  The 
n  i  id  of  states  to  realize  emission 
Ti  (  uctions  from  nonroad  sources  that 
aii  creditable  toward  Reasonable 
F  1  rther  Progress  requirements  of  the 
CAA,  and  (2)  the  potential  threat  to 
industry  of  patchwork  reguhi'ijn  if  a 
number  of  states  opt  into  California's 
program  in  order  to  attain  national  air 
quality  goals.  The  deadlines  created  by 
the  settlement  of  the  Sierra  Club  suit 
mentioned  earlier  led  to  even  further 
need  to  issue  a  rule  quickly. 


The  exploratory  meeting 
recommended  in  the  convening  report 
was  held  in  Ann  Arbor,  Michigan,  on 
November  16-17.  1992.  Participants 
decided  that  state  and  public  interest 
representatives  needed  more  technical 
information  to  fully  understand  some  of 
the  regulatory  issues  participants  might 
face.  It  was  also  decided  that  another 
meeting  was  necessary  to  discuss  the 
potential  design  of  a  consultative 
process  for  a  small  SI  engine 
rulemaking.  The  technical  briefing  for 
state  and  public  interest  representatives 
was  conducted  in  Ann  Arbor  on 
December  16,  1992.  On  January  28-29, 
1993.  a  moeting  to  discuss  consultative 
process  design  was  held  in  Ann  Arbor. 

At  the  January  meeting,  it  was 
suggested  that  EPA  consider  a  two- 
phased  approach  to  regulation  of  small 
SI  engines.  In  the  first  phase.  EPA 
would  propose  regulations  for  small  SI 
engines  through  the  normal  regulatory 
process  rather  than  a  consultative 
process.  The  suggested  Phase  1 
regulations  would  be  similar  to 
California's  Regulation  for  1995  and 
Later  Utility  and  Lavm  and  Garden 
Equipment  Engines,  modified  as 
necessary  to  meet  CAA  requirements. 
(For  example.  EPA's  proposal  would 
modify  CARB's  program  by  including 
engines  preempted  from  regulation  in 
California.)  The  Phase  1  proposal  would 
be  completed  as  soon  as  possible,  but  no 
later  than  the  spring  of  1994.  The  final 
rule  would  be  completed  no  later  than 
spring  of  1995.  The  second  phase  of 
regulation  would  be  developed  through 
the  consultative  process  of  regulatory 
negotiation.  It  would  include  issues 
such  as  useful  life,  in-use  emission, 
evaporative  emissions,  refueling 
emissions,  test  procedure,  and  market- 
based  incentive  programs. 

Today's  action  proposes  that  both 
phases  of  regulation  for  small  SI  engines 
be  applied  to  the  FIP  areas.  An  overview 
of  what  EP.A  anticipates  will  be 
included  in  a  Phase  1  program  is 
outlined  below.  EP.\  believes  that  tlie 
Federal  Phase  1  Standards  will  result  in 
a  40  percent  reduction  in  the  HC 
inventory  with  a  slight  (less  than  1 
percent)  increase  in  NOx-  Phase  2  small 
SI  engine  regulations  are  expected  to 
achieve  90  percent  reduction  in  the 
small  SI  engine  basehne  HC  emissions 
inventory.  "The  Agency  expects  that 
achieving  a  90  percent  reduction  would 
not  depend  solely  on  more  stringent 
exhaust  standards,  but  rather  a 
combination  of  strategies  (i.e..  a 
scrappage  program  or  other  programs  to 
accelerate  turnover,  spillage  control 
programs,  fuels  requirements  and 
evaporative  emission  controls)  that 
added  together  would  result  in  the 


anticipated  reduction.  Negotiations  have 
been  underway  since  Fall  1993  and  will 
continue  for  appro.ximately  18  months. 

The  phased  approach  to  regulation  of 
small  SI  engines  is  incorporated  in  the 
Sierra  Club  v.  Browner  settlement. 
Phase  2  regulation  is  expected  to  apply 
federally  and  in  California  in 
approximately  2000-2001.  Should  the 
Agency's  Phase  2  small  SI  engine 
program  fail  to  provide  for  a  90  percent 
reduction  from  the  current  uncontrolled 
emissions  inventory.  EPA  shall 
promulgate  a  more  stringent  program 
applicable  to  California,  or  the  FIP 
areas,  or  propose  fees  for  commercial 
operators  of  SI  engines  at  or  under  19 
kVV. 

(b)  Overview  of  Program  to  Control 
Emissions  from  SI  Engines  Under  19 
kVV.  The  general  provisions  that  EPA 
expects  to  propose  for  the  Phase  1  and 
Phase  2  rules,  as  well  as  the  rationale  for 
the  key  parts  of  the  proposal,  are  briefly 
described  in  the  following  section. 

EPA  expects  to  propose  to  regulate  the 
emissions  of  hydrocarbons  (HC).  oxides 
of  nitrogen  (NOx).  and  carbon  monoxide 
(CO)  from  certain  new  nonroad  SI 
engines  that  have  a  gross  power  output 
at  or  below  19  kilowatts  (k\V)  (small  SI 
engines).  An  SI  engine  is  an  internal 
combustion  engine  in  which  the  air/fuel 
mixture  is  ignited  in  the  combustion 
chamber  by  an  electric  spark  and  are 
generally  fueled  by  gasoline.  The  scope 
of  tliese  rules  are  expected  to  encompass 
a  broad  range  of  small  SI  engine 
applications,  including  farm  and 
construction  equipment,  which  states 
are  preempted  from  regulating  under 
seclion  209(ej(l)  of  the  CAA. 
Anticipated  exclusions  from  the  rules 
are  detailed  below. 

1.  Engines  used  to  propel  marine 
vessels  as  defined  in  the  General 
Provisions  of  the  United  States  Code,  1 
U.S.C.  3  (1992).  A  -vessel"  includes 
every  description  of  watercraft  or  other 
artificial  contrivance  used,  or  capable  of 
being  used,  as  a  moans  of  transportation 
on  water.  1  U.S.C.  3  (1992). 

2.  Engines  used  in  underground 
mining  or  engines  used  in  underground 
mining  equipment  and  regulated  by  the 
Mining  Safety  and  Health 
Administration  (MHSA).  See  30  CFR 
parts  7,  31,  32.  36.  56.  57.  70.  and  75. 

3.  Engines  used  in  motorcycles  and 
regulated  in  40  CFR  part  86  subpart  E. 

4.  Engines  used  in  aircraft  as  that  term 
is  defined  in  40  CFR  87.1(a). 

5.  Engines  used  in  recreational 
vehicles.  Recreational  engines  are  those 
engines  which  have  no  installed  speed 
governor  and  which  have  a  rated  speed 
of  greater  than  or  equal  to  5000 
revolutions  per  minute  (RPM). 
Recreational  engines  are  not  used  to 
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propel  marine  vessels  and  do  not  meet 
the  criteria  to  be  categorized  as  a  Class 
III,  IV.  or  V  engine  under  this  rule, 
(c)  Standards. 

Phase  1 

Under  the  expected  Phase  1  proposal. 
e.<hausf  emissions  from  small  SI  engines 
rarinot  exceed  levels  for  a  given  engine 
class  as  listed  in  the  table  below  ("Phase 
1  Small  SI  Exhaust  Emission 
Standards"').  Engine  classes  are 
.•ipecified  both  by  engine  displacement, 
as  measured  in  cubic  centimeters  (cc), 
and  by  the  t^pt'  of  equipment  the  engine 
will  power — either  handheld  or 
nonhanahpld.  The  emission  standards 
that  EPA  expects  to  propose  are 
considered  Phase  I  small  engine 
standards. 

Phase  1  Small  SI  Exhaust  Emission 
Standards 

[In  grams  pet  kilowatf  txxj') 


En- 
gine 
class 

Hydro- 
cartx)n 
plus 
oxides 
of  nitro- 
gen 

Hydro- 
cartxxi 

Cartxx> 

mon- 
oxide 

Oxides 
of  nitro- 
gen 

1 

16.1 
13.4 

402 
402 
806 
805 
402 

II 

Ill 

296 
241 

161 

5.36 

IV  .._. 

V  



5.36 
538 

Class  I:  engines  less  than  225  cc  in 

displacement 
Class  H:  engines  greater  than  or  equal  to 

225  cc  in  displacement 
Engines  powering  equipment  defined  as 
handheld  must  meet  Class  III,  IV,  or  V 
emission  standards  as  follows: 
Class  III:  engines  less  than  20  cc  in 

displacement 
Class  rV:  engines  at  or  above  20  cc  to 

less  than  50  displacement 
Class  V:  engines  equal  to  or  greater  than 

50  cc  indisplacement 

Phase  2 

Standards  are  currently  being 
negotiated  for  Phase  2  through  the 
regulatory  negotiation  process  and  will 
cover  exhaust  as  well  as  evaporative 
emissions. 

(d)  Regulatory  Scheme. 

Phase  1 

This  rule  is  expetted  to  propose  the 
following  regulatory  scheme: 

•  Designation  of  product  lines  into 
groups  of  engines  with  similar 
emissions,  and  manufacturer  emission 
testing  of  selected  engines  with  a 
specified  test; 

•  Labeling  of  eng'nes,  and 
alternative ly,  equipment  labeling; 


•  .Submission  of  an  application  for 
cxjrtification  for  each  engine  family; 

•  Inclusion  of  various  certification 
requirements  such  as  the  prohibition  of 
defeat  devices: 

•  Issuance  of  an  emission  certificate 
of  conformity  for  each  engine  family; 

•  Prohibition  against  sale  of  engines 
m  the  U.S.  not  certifii'd  by  EPA; 

•  Requirement  that  equipment 
manufacturers  use  the  appropriate 
handheld  or  nonhandheld  certified 
engine  in  th^ir  equipment; 

•  Recordkeeping  and  reporting 
requirements; 

•  Design  warranty  provisions  and 
prohibition  on  tampering; 

•  Inclusion  of  ail  farm  and 
construction  engines  preempted  under 
the  CAA  from  state  regulation; 

•  Development  of  an  engine 
manufacturer's  program  to  evaluate  in- 
use  emission  deterioration; 

•  Requirement  that,  if  catalysts  are 
used  in  an  engine  family,  catalyst 
durability  must  be  confirmed  by  means 
of  the  evaluation  procedure  that  is 
specified  in  this  NPRM; 

•  Defect  reporting; 

•  Importation  provisions;  and 

•  Production  line  Selective 
Enforcement  Auditing  (SEA). 

Phase  2 

The  regulator^'  scheme  for  Phase  2 
will  be  negotiated  through  the 
regulatory  negotiation  process. 

3.  Federal  Requirements  for  SI  Marine 
Engines 

The  EPA  is  currently  in  the  process  of 
developing  a  Federal  rulemaking  to 
control  emissions  from  SI  marine 
engines.  The  proposed  standards  will  be 
expected  to  result  in  a  70-80  percent 
reduction  in  HC  emissions  from  two- 
stroke  outboard  engines  which  comprise 
over  half  of  the  engines  in  this  category. 
On  average  there  will  be  a  50-60 
percent  reduction  in  emissions  from  the 
fleet  of  SI  marine  engines.  However,  as 
a  result  of  controlling  HC  emissions, 
NOx  emissions  are  expected  to  increase 
by  a  factor  of  2-4  (baseline  NCK<  for 
these  engines,  on  average,  is  about  2 
g/kWh).  This  Federal  program  will 
apply  to  FTP  areas.  EPA  is  under  court 
ordered  deadline  for  this  regulation;  the 
schedule  is  for  the  NPRM  to  be  signed 
by  the  Administrator  by  September  30, 
1994  and  final  rule  signed  by  November 
24,  1995.  The  general  provisions  that 
the  Agency  anticipates  will  be  int.luded 
in  the  proposal  for  regulation  of  SI 
marine  engines  are  briefly  described  in 
the  following  section.  Today,  EPA  is 
also  proposing  a  system  of  emission 
based  fees  for  use  of  SI  marine  pleasure 
craft  in  the  FIP  areas.  If  the  Agency 


finds  that  the  Federal  program  for 
controlling  emissions  from  SI  marine 
engines  does  not  achieve  the  anticipated 
reduction,  adjustments  xvill  be  made  to 
the  stringency  of  the  fees  or  the 
standards  to  compensate  for  any  loss  in 
benefit  from  the  Federal  program. 

(a)  O'erview  of  Requirements  for  SI 
Marine  Engines 

EPA  will  propose  to  regulate  the 
emission  of  hydrocarbons  from  SI 
marine  engines.  Included  under  this 
regulation  vrill  be  emission  st.^ndards 
for  .SI  marine  propulsion  engines  which 
include  the  following  engine  types: 
outboard,  stemdrive  (inboard/outboard), 
inboard,  and  personal  watercraft  (e.g.. 
Jet  Ski). 

A  compliance  program  involving  pro- 
sale  certification  and  in-use 
enforcement  is  also  expected  to  be 
proposed  for  marine  engines.  The 
proposed  program  will  be  similar  to  the 
current  on-highway  engine  program. 
EPA  expects  to  include  the  following 
provisions: 

•  Designation  of  product  line  into 
groups  of  engines  with  similar  emission 
characteristics  (such  groups  are  called 
engine  families); 

•  Manufacturer  emission  testing  of 
selected  engines  with  the  specified  test 
procedure  to  demonstrate  compliance 
with  emission  standards; 

•  Labeling  of  engines  from  each 
engine  family; 

•  Submission  of  appUcation  for 
certification  for  each  engine  family  by 
model  year; 

•  Issuance  of  an  emission  compliance 
certificate  for  each  engine  family; 

•  Prohibition  against  sale  of  engines 
not  certified  by  EPA; 

•  Recordkeeping  and  reporting; 

•  EPA  confirmatory  certification 
testing; 

•  Production  line  Selective 
Enforcement  Auditing  (SEA); 

•  In-use  testing  ana  enforcement; 

•  Warranty  and  prohibition  on 
tampering:  and 

•  Importation  provisions. 

Certain  modifications  to  the  on- 
highway  program  are  expected  to  be 
proposed  for  this  program.  These 
modifications  include:  (1)  only  one 
emission  test  engine  required,  and  (2)  a 
national  averaging,  banking,  and  trading 
program  modified  to  suit  this  industry. 

For  the  FIP  areas,  EPA  proposes  that 
phased  emission  standards  and 
certification  of  new  engines  com.mence 
with  the  1998  model  year  for  outboard, 
stemdrive  and  inboard  engines,  and 
1999  mode!  year  for  personal  watercraft 

(b)  Definition  of  SI  Marine  Engine. 

A  spark-ignition  engine  is  an  internal 
combustion  engine  in  which  the  air/fuel 
mixture  is  ignited  in  the  combustion 
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chaciber  by  an  electric  spark.  EP.\  is 
expecting  to  propose  defining  marine 
engjjijDS  as  any  nonroad  engine  which  is 
iist'ffl  on  a  "vessel"  as  defined  in  1 
V.SC.  Section  3  (1992).'^ 

(c!  Apphcability.  Under  the  expected 
proposal  all  SI  marine  engines  must 
comply  with  the  proposed  e.Tiission 

iards,  with  some  exceptions  as 

jssed  below. 

sions  from  the  Proposal 

Certain  engines  that  are  included 
in  the  proposed  definition  of 
toe  engine  just  discussed  are 
pitted  to  be  excluded  from  the 
ra!  marine  engine  emission 
ards.  SI  engines  expected  to  be 
e.xclMded  are  the  following: 
(1  (Engines  used  in  marine  "vessels" 
df'P.ned  in  1  U.S.C.  Sections  3  ('.992) 
are  used  exclusively  as  marir.e 
ifary  power  generation  units; 
E.xported  engines,  either  loose 
4e  engines  or  marine  engines  in 
or  vessels  that  are  to  be  exported. 

■  pdons  From  the  Proposal 

Piibuant  to  section  203(bHl)  of  the 
,  Lhe  Agency  is  expecting  to 
jiose  categories  of  exemptions  from 
SI  marine  engine  regulations 
lar  to  the  existing  exemptions  for 
large  nonroad  CI  engines  (see  10 
part  89  subpart  I).  These  include 
i|iptions  for  purposes  of  research, 
igations,  studies,  demonstrations. 
.  g,  or  for  reasons  of  national 
ijity.  Exemptions  are  justified  in 
jj  cases  because  tiie  sources  are 
:ed  in  number  or  scope  so  no 
mnmental  harm  results,  the 
cular  use  of  the  source  is 
ined  to  further  air  quality 
,  and/or  the  exemption  is  vital 
e  security  of  the  nation.  (See  ?9  FR 
.  March  21,  1974  for  history  of  on- 
ay  exemptions  policy.) 
Emission  Standards.  The 
cal  emission  standards  are 
^ted  to  be  proposed  for  the  categorj- 
marine  vessels  which  jncl'.:des 
engines,  steradrivcs,  a.nd 
tbjoard  engines.  EPA  realizes  that 
standards  will  cover  engines  that 
different  technology,  butEPA 
es  that  creating  separate  standards 
en  categories  such  as  2-  and  4- 
engines  sets  up  artificial  barriers 
cdmpetition  in  the  market  and  will 
Achieve  as  efficiently  reductions 
this  category  as  a  single  set  of 
EPA  will  in  its  proposal  for 
the  Federal  program  take  comment  on 
the  scheme  of  classification  and  level  of 
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Standards.  Separate  standards  are 
expected  to  be  set  for  HC  and  NOx 
emissions  on  a  brake-specific  basis  (i.e., 
grams  of  pollutant  per  broke  kilowatt- 
hour).  EPA  reahzes  that  there  is  a 
tradeoff  between  the  level  of  HC 
emissions  and  NOx  emissions  and 
intends  to  take  comment  on  setting  a 
combined  HC+NOx  standard  for  this 
category  of  nonroad  engines. 

EPA  oelieves  that  for  current  outboard 
engines  these  standards  will  be 
technology  forcing.  For  other  t^.-pes  of 
engines  these  standards  may  require 
better  calibration  and  more  advanced 
fueling  systems.  The  emission  standards 
will  be  proposed  to  take  effect  at  the 
earliest  possible  date,  as  required  by 
paragraph  213(b)  of  the  Act. 

SI  marine  engines  are  very  rarely 
designed  to  operate  on  alternative  fuels. 
EP.\  does  not  believe  that  new  emission 
standards  for  marine  engines  will 
require  increased  use  of  alternative 
fuels.  EPA  therefore  does  not  e.xpect  to 
propose  procedures  or  emission 
standards  for  SI  alternative-fueled 
marine  engines.  EPA  does  expect  to 
request  comment  on  the  need  for 
regulations  and  the  potential  for 
increased  market  share  for  SI  marine 
engines  that  operate  on  alternative  fuels 
such  as  natural  gas.  methanol,  or 
ethanol. 

In  addition  to  the  numerical  emission 
standards  described  above,  EPA  expects 
to  propose  to  prohibit  direct  emissions 
of  crankcase  vapors  into  the 
atmosphere.  Motor  vehicles  have  been 
subject  to  an  analogous  requirement 
since  the  first  stages  of  emission-control 
regulation. 

(e)  General  Enforcement  Provisions. 
The  .\gency  is  expected  to  propose 
regulations  that  require  marine  sources 
to  obtain  certification  and  subject  them 
to  selective  enforcement  auditing  and 
in-use  enforcement.  The  .\gency  is  also 
expected  to  propose  regulations  similar 
to  those  for  cn-highway  vehicles  under 
sections  203.  204,  205,  and  208  of  the 
Act. 

(f)  Compliance  Dates  for  Certification. 
The  Federal  marine  program  as  it 
applies  to  the  FIP  areas  will  phase 
standards  in  over  time.  EPA  proposes 
that  emission  standards  become 
effective  in  the  FIP  areas  begirming  in 
the  1998  model  year  for  outboard, 
stemdrive.  and  inboard  SI  marine 
engines,  and  in  the  1999  model  year  for 
personal  watercraft  SI  engines. 
Companies  considered  small  marine 
businesses  will  be  defined  in  the 
Federal  rule  and  would  first  be  subject 
to  emission  standards  no  earlier  than 
the  2000  model  year. 

(g)  Averaging.  Banking,  and  Trading. 
Provisions  of  the  national  enforcement 


program  are  expected  to  include  an 
averaging,  banking,  and  trading 
Program.  EPA  will  not  propose  an 
averaging,  banking,  and  trading  program 
for  marine  engines  specifically  for  the 
FIP  areas.  However,  EPA  does  plan  on 
proposing  such  a  program  for  the 
Federal  regulation. 

c.  Special  FIP  Measures.  The  Agency 
believes  that  the  above  Federal 
programs  will  have  sound  technical 
basis  and  will  achieve  projected 
emissions  reductions.  The  Agency  also 
acknowledges  that  the  marine  pleasure 
craft  standards  are  likely  to  be 
technology  forcing.  However,  the 
Agency  also  recognizes  that  m.any  other 
sources,  which  have  been  previously 
regulated,  will  be  required  to  meet  new 
and  more  stringent  standards  than  thoy 
are  required  to  meet  federally.  For  the 
purposes  of  equity  and  to  achieve  added 
emissions  reductions  from  nonroad 
sources,  the  Agency  proposes  to  and 
will  take  comment  on  a  fees  program  for 
certain  classes  of  these  nonroad  engines. 
The  Agency  is  also  proposing  today  a 
program  to  control  emissions  from 
engines  used  in  recreational  vehicles 
and  nonroad  and  on-highway 
motorcycles  as  a  special  FIP  measure. 

(1)  On-Highway  Motorcycles  and 
Nonroad  Engines  Used  in  Nonroad 
Motorcycles.  The  Agency  intends  to 
exclude  from  its  regulation  of  SI  engines 
at  or  under  19  kW,  engines  used  in 
recreational  vehicles  because  they  have 
fundamentally  different  operating 
characteristics  than  other  small  S! 
nonroad  engines.  In  general,  engines 
used  in  recreational  equipment  are 
similar  to  engines  used  in  on-highway 
motorcycles  in  that  they  u.se  a 
continuously  variable  throttle  (not  a 
governor),  have  rated  engines  speeds  in 
excess  of  5000  RPM,  and  wide 
variations  in  both  engine  load  and 
speed.  These  engines,  like  motorcycle 
engines,  are  primarily  used  to  transport 
people.  C\RB  has  estimated  that 
engines  used  in  nonroad  vehicles  such 
as  motorcycles,  all  terrain  vehicles,  go- 
carts  and  other  nonroad  recreational 
vehicles,  contribute  21  tons  of  HC  and 
100  tons  of  CO  per  day  to  the  statewide 
inventory.  Further.  EPA  estimates  that 
on-highway  motorcycles  and  engines 
used  in  nonroad  motorcycles,  including 
dirt  bikes,  ATVs,  and  similar  equipment 
contribute  3, 1,  30.3  tons  of  HC  per  day 
to  the  emissions  inventories  in  the 
Sacramento,  Ventura,  and  South  Coast, 
respectively.  To  achieve  reductions 
from  this  category  of  nonroad  sources  as 
well  as  to  achieve  reductions  from  on 
highway  motorcjxles  and  mopeds.  EPA 
proposes  to  promulgate  emissions 
restrictions  for  motorcycles  and  nonroad 
recreational  vehicles  similar  to  EP.^'s 


23352 


Federal  Register  /  Vol.  59,  No.  86  /  Thursday.  May  5,  1994  /  Proposed  Rules 


existing  on-highway  motorcycle 
program  found  in  40  CFR  part  86 
subpart  E. 

(a)  Overview.  EPA  today  proposes  to 
promulgate  a  definition  of  on-highway 
and  nonroad  motorcycles  applicable  in 
the  State  of  California  for  the  purposes 
of  the  FIP,  as  well  as  standards  for  those 
classes  of  motorcycles  and  engines  used 
in  them.  Today's  proposal  encompasses 
on-highway  motorcycles,  and  engines 
used  in  such  vehicles  as  mopeds,  dirt 
bikes,  all  terrain  vehicles,  and  go-carts. 
EPA  is  also  proposing  a  more  stringent 
set  of  exhaust  emission  standards 
applicable  to  all  new  on-highway  and 
nonroad  motorcycles  sold  in  the  State  of 
Cahfomia  after  January  1, 1996.  EPA 
proposes  that  all  other  requirements  of 
the  current  Federal  motorcycle 
regulations  contained  in  40  CFR  part  86 
subparts  E  and  F,  apply  to  motorcycles 
sold  in  California,  including  provisions 
for  certification,  test  procedures,  and 
enforcement. 

(b)  Definition  of  On-highway  and 
Nonroad  Motorcycles.  For  the  purpose 
of  the  FIPs,  EPA  proposes  to  use  the 
definition  of  motorcycle  in  40  CFR  part 
86  to  refer  to  on-highway  motorcycles 
and  add  the  following  definition  for 
nonroad  motorcycles. 

A  noruoad  motorcycle  means  any 
motorized  land  vehicle  designed  for 
transporting  persons  or  property  and 
manufactured  for  sale,  sold,  offered  for 
sale,  introduced  into  commerce,  or 
imported  into  the  State  of  California  and 
which  has  two  wheels,  or  three  or  more 
wheels  and  a  curb  mass  less  than  or 
equal  to  680  kilograms;  it  does  not 
include  devices  regulated  by  the  State  of 
California  as  other  classes  of  motor 
vehicles  or  devices  regulated  by  EPA  as 
other  classes  of  nonroad  engines. 
■  (c)  Applicabihty.  The  Agency  believes 
that  it  is  necessary  to  control  emissions 
from  all  on-highway  motorcycles  and 
engines  used  in  nonroad  motorcycles,  as 
defined  in  the  previous  section,  on  a 
statewide  basis  to  achieve  needed 
emission  reductions  in  the  FIP  areas.  It 
is  the  Agency's  intent  that  the  standards 
proposed  today,  as  well  as  the 
requirements  of  40  CFR  part  86  subpart 
E,  apply  to  all  on-highway  motorcycles, 
and  engines  used  in  nonroad 
motorcycles  regardless  of  displacement. 
The  following  are  examples  of  vehicles 
covered  by  the  definition  of  nonroad 
motorcycles:  dirt  bikes,  all  terrain 
vehicles,  go-cart,  and  mopeds.  It  is  the 
Agency's  intent  that  engines  used  in 
these  vehicles  and  similar  nonroad 
vehicles  meet  the  standards.  It  is  also 
the  Agency's  intent  that  on-highway 
motorcycles  with  displacements  less 
than  50  cc  (3  1  cu.  in.)  meet  the 
proposed  standards. 


(d)  Standards.  EPA  proposes  that  all 
motorcycles  sold  in  California  meet  a 
0.8  g/km  standards  for  HC,  a  0.8  g/km 
standard  for  NOx,  and  a  12  g/km 
standard  for  carbon  monoxide. 

Certification  data  from  current 
technology  on  highway  motorcycles 
indicates  that  over  50  percent  of  these 
motorcycles  are  certifying  to  exhaust  HC 
emission  levels  at  or  below  0.8  g/km 
HC.  EPA  believes  that  by  using  e.xisting 
on-highway  motorcycle  technology  it  is 
reasonable  to  expect  that  motorcycles 
should  be  able  to  achieve  comparable 
emission  levels  for  HC.  The  Agency 
understands  that  an  0.8  g/km  standard 
may  require  substitution  of  4-stroke 
noiuoad  engines  for  2-stroke  nonroad 
engines  currently  used  in  dirt  bikes, 
A'TVs,  and  similar  vehicles.  However, 
EPA  is  also  aware  that  catalyst 
technology  exists  and  is  currently  being 
applied  to  2-stroke  motorcycles  and 
mopeds  sold  in  other  countries  to  meet 
stringent  legal  emissions  levels  in  those 
countries.  EPA  believes  that  this  simple 
oxidation  technology  is  viable  for 
reducing  emissions  from  engines  used 
in  both  on-highway  and  nonroad 
motorcycles  to  the  0.8  g/km  HC  and  0.8 
g/km  NOx  level. 

The  Agency  has  considered  a  0.5  g/ 
km  HC  standard  for  on-highway 
motorcycles  and  takes  comment  on 
restricting  emissions  from  on-highway 
motorcycles  to  this  more  stringent  level 
and  on  the  applicability  of  this  standard 
to  the  smaller  displacement  on-highway 
motorcycles  under  50  cc  (3.1  cu.  in.). 

Although  the  test  data  on  NOx 
emissions  from  motorcycles  is  more 
limited,  experience  with  light  duty  cars 
suggests  that  with  a  catalyst,  NOx 
emission  levels  are  approximately  equal 
to  HC  emission  levels.  In  addition,  legal 
emission  levels  for  motorcycles  in 
Taiwan,  beginning  in  1996,  will  be  0.8 
g/km  for  both  HC  and  NOx-  Testing  data 
submitted  by  one  catalyst  manufacturer 
shows  that  HC-^NOx  levels  range 
between  0.30  g/km  and  1.88  g/km.  The 
Agency  realizes  that  tht-re  is  a  trade-off 
between  HC  emission  and  NOx 
emi.ssion  and  solicits  comment  on  the 
benefit  of  setting  a  combined  standard 
of  1.6  g/km  for  HC-t-  NOx- 

EPA  also  realizes  that  less  emission 
data  exists  for  nonroad  engines  used  in 
nonroad  motorcycles  and  solicits  data 
from  manufacturers  as  a  basis  for 
evaluating  the  level  of  the  standards 
proposed  today. 

(e)  Certification  and  Test  Procedure. 
EPA  proposes  that  the  test  procedure  for 
on-highway  and  nonroad  motorcycles 
will  be  the  same  as  that  procedure 
described  in  40  CFR  part  86  subpart  F. 
EPA  acknowledges  that  the  test 
procedure  described  in  40  CFR  part  86 


subpart  F.  in  general  is  performed  on  a 
dynamometer  designed  for  two-wheeled 
motorcycles  and  that  many  motorcycles 
as  defined  above  have  more  than  two 
wheels.  The  test  procedure  described  in 
40  CFR  part  86  subpart  F,  involves 
testing  motorcycles  as  whole  vehicles 
on  chassis  dynamometers  designed  for 
two-wheeled  motorcycles,  driving  the 
same  driving  cycle  (vehicle  speed 
versus  time)  that  is  used  for  cars  and 
light  trucks. 

Current  Federal  regulations  contain  a 
general  provision  for  EPA  to  authorize 
special  test  procedures  for  vehicles 
which  cannot  be  properly  tested  under 
the  standard  procedures.  EPA  believes  it 
is  appropriate  to  test  all  of  the  new 
motorcycles  and  engines  included  in 
today's  proposal  as  whole  vehicles 
under  this  same  procedure  used  for 
current  motorcycles.  The  special  test 
procedure  provision  would  be  applied 
as  necessary  to  test  any  vehicles  which  . 
cannot  be  physically  tested  using 
current  motorcycle  dynamometers.  For 
example,  vehicles  having  more  than  one 
drive  wheel  on  an  axle  exceeding  the 
width  of  current  motorcycle 
dynamometer  rolls  might  be  tested 
using  normal  passenger  car  chassis 
dynamometers,  or  motorcycle 
dynamometers  with  specially  widened 
rolls.  Vehicles  with  multiple  drive  axles 
would  be  handled,  as  much  as  possible, 
like  four-wheel  drive  passenger  cars  and 
light  trucks  are  currently  tested,  with  all 
the  power  supplied  through  only  one 
primary  drive  axle.  If  the  foregoing 
adaptations  of  the  currently  available 
motorcycle  and  passenger  car  chassis 
dynamometers  cannot  be  applied,  EP.A 
would  expect  to  apply  special 
procedures  involving  directly 
connecting  the  drive  axle  to  a 
dynamometer,  driven  at  an  axle  speed 
that  corresponds  to  the  required  vehicle 
speed.  EPA  solicits  comments  on  the 
test  procedures  outlined  in  40  CFR, 
Subpart  F,  and  its  applicability  to  four- 
wheeled  nonroad  motorcycles.  EPA 
specifically  requests  comments  on  )1088 
as  an  alternative  test  procedure.  For 
11088  and  other  alternative  procedures 
suggested,  EPA  specifically  requests 
data  to  allow  correlation  between  the 
stringency  of  the  proposed  standards  as 
measured  on  the  test  procedure  defined 
in  40  CFR,  Subpart  F,  and  any  test 
suggested  by  commentors. 

U)  Authority.  As  explained  above,  in 
promulgating  a  FIP  under  section  110 
(c)  of  the  Act,  EPA  may  take  any  actions 
that  the  state  could  take.  As  section  209 
of  the  CAA  provides  that  California  is 
not  preempted  from  adopting  and 
implementing  a  motor  vehicle  emissions 
control  program  provided  its  program 
satisfies  the  criteria  of  section  209(b), 
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e  aggregate,  at  least  as  j:  rotective 


EP.\  x;lieves  that  it,  acting  on  behalf  of 
California  in  the  come.xt  of  a  FIP,  ir..iy 
adcp  Id  motor  vehicle  program  or 
supp  tment  California's  cwt:  motor 
vehicle  program  provided  that  EPA'i 
actio  IS  would  satisf)'  the  criteria  of 
sectici  1  20a(b)  for  a  waiver  of  Fsde.-cl 
pi"eenp(ion.  Moreover.  EPA  believes 
thnt  it  acting  on  behalf  of  California  in 
the  c  :>  ;itext  of  a  FTP.  may  adopt  a 
r.onr ltd  engine  program  or Siipplo.Tient 
Cilifi)  nia's  nonroad  engine  program 
p!-ovii  cd  that  EPA's  actions  sati-sfy  the 
criteiii  of  section  209(eji2)  for  a  waiver 
of  Fo .: eral  preemption  and  pru\:d^'d 
ihat  tl  e  program  does  net  estabii^h 
cn-.is  .  on  standards  or  accompaijying 
en*"oi cement  procedures  for  any  new 
nonri;  id  engines  that  California,  under 
hecti-)  1  209(e)(1)  is  precluded  from 
rcgahting  (i.e..  new  locomotive  and 
now  :-  igines  used  in  locomotives  and 
new  =  Igines  used  in  construction 
''quijinent  or  vehicles  or  used  in  farm 
»?oi:i[i  nent  or  vehicles  and  which  are 
sma!  (T  than  175  horsepower).  Section 
2G9  [itovides  that  EPA  is  to  grant 
California  a  waiver  of  preemption  if  the 
State  vPtermines  that  its  standards  "will 
be.  ir 

of  pul^lic  health  and  welfare  as 
f-pplicjable  Federal  standards." 

Section  2C9  further  provides  that  no 
V,  jiv  ?r  or  authorization  is  to  be  granted 
if  EP  \  finds  that:  (A)  the  determindtion 
of  thijjState  that  the  standards  ore,  in  the 
aggrf  ^ate,  at  least  as  protective  of  public 
healt  1  and  welfare  as  otherwise 
app!)<|able  Federal  standards  is  arbiL'-ary 
end  ( apricious;  (B)  State  stdndards  are 
not  needed  to  meet  compelling  and 
extraordinary  conditions;  or  (C)  the 
State  Standards  and  accompanying 
enfcicjement  procedures  are  not 
consistent  with  section  202(a)  (or  are 
not  c  insistent  with  section  209.  as  is  the 
case  if  nonroad  engines  under  section 
209(^1).  EPA  has  interpreted  the 
cons;  stency  criterion  as  meaning  that 
California  standards  and  accompanying 
enfo:  cement  procedures  must  be 
technologically  feasible  within  the 
leadtime  provided,  taking  into  account 
the  cost  of  compliance,  and  that  they 
not  iinpose  inconsistent  certification 
test  procedure  requirements  such  that 
the  same  vehicle  or  engine  could  not  be 
used  to  comply  with  both  State  and 
Federal  certification  requirements. 

EPA  believes  that  the  on-highway  and 
nonxoad  motorcycle  program  that  would 
be  applicable  to  vehicles  and  engines  in 
Cahfomia  under  the  proposed  FIP 
would  satisfy  the  section  209  waiver 
criteria.  Thus.  California  could 
undertake  the  on-highway  and  nonroad 
motorcycle  program  described  above, 
and,  therefore.  EPA  has  authority  under 


section  110(c)  to  undertake  the 
proposed  programs. 

With  respect  to  the  protectiv>;ness  of 
the  standards,  all  of  the  proposed 
standards  are  at  least  as  protective  as  the 
otherwise  applicable  Federal  standards. 

With  respect  to  the  need  to  meet 
compelling  and  extraordinary 
conditions,  EPA  has  repeatedly  found 
that  California's  air  quality  problems 
satisfy,  the  need  criterion  of  section  209. 
Moreover,  the  magnitude  of  the 
reductions  in  emissions  needed  to  reach 
attainment  in  the  FIP  areas,  including 
mobile  source  emissions,  provides 
ample  evidence  of  the  need  for  more 
stringent  motor  vehicle  emission 
standards  in  California. 

Finally,  with  respect  to  the  criterion 
of  consistency  with  section  202(a)  or 
section  209.  EPA  believes  that  its 
proposed  enhanced  nonroad  program  is 
consistent  with  both  the  technological 
feasibility  and  certiScation  elements  of 
that  criterion.  EPA  believes  that  the 
various  elements  of  the  program  are 
technologically  feasible  within  the 
leadtirae  provided,  takuig  into  account 
the  cost  of  compliance.  Moreover,  no 
aspect  of  the  program  establishes  any 
new  certification  test  procedures  that 
are  inconsistent  with  either  e.visting 
Federal  or  California  test  procedure 
requirements.  Consequently,  EP.^ 
believes  that  its  proposed  on-highway 
and  nonroad  motorcycle  program 
satisfies  this  prong  of  section  209  as 
well. 

In  addition,  as  none  of  the  classes  of 
nonroad  equipment  EPA  is  regulating 
under  this  program  are  new  farm  or 
construction  equipment  or  new 
locomotives,  tliis  program  meets  the 
requirements  of  section  209(e)(1). 

(2)  Fee  on  Marine  Pleasure  Craft. 
Although  the  new  national  emission 
standards  for  spark  ignition  engines  in 
marine  pleasure  craft  described  above 
will  result  in  substantial  emissions 
reductions  per  engine,  overall 
reductions  in  emissions  from  this 
category  will  depend  primarily  on  the 
amount  of  fleet  turnover  after  the  new 
standards  are  introduced.  Under 
conditions  of  normal  turnover.  EP.'X 
expects  that  approximately  one  half  of 
the  total  fleet  of  marine  pleasure  craft 
will  meet  the  new  standard  by  2005. 
However,  even  normal  turnover  may  not 
result  in  enough  emission  reduction  to 
accomplish  the  goals  of  this  FIP.  EPA 
believes  that  additional  measures  are 
needed  to  strongly  encourage  the  use  of 
only  cleaner  engines  in  the  FIP  areas. 
Therefore.  EPA  proposes  to  require  that 
all  owners  of  marine  pleasure  craft  with 
spark  ignition  engines  obtain  an 
emission  permit  before  operating  their 


boats  in  the  FIP  areas  during  each  area's 
ozone  season  beginning  in  2004. 

Under  this  proposed  permit  system, 
all  operators  of  marine  pleasure  craft 
will  be  required  to  carry  an  emission 
permit  on  board  their  boats  while 
operating  in  the  FIP  area.  Since  boats 
are  often  operated  in  areas  other  than 
wliere  the  ou-ner  resides,  permits  will 
be  required  only  for  operation  of  a  boat 
within  the  FIP  area,  not  for  ownership 
of  a  boat  within  the  FIP  area.  Boat- 
owners  who  reside  in  the  FU^  area  but 
only  use  their  boats  eutside  the  FIP  art'a 
would  net  be  required  to  purchase 
permits. 

Two  types  of  permits  will  be  sold, 
annual  permits  and  daily  use  permits. 
Owners  of  boats  meeting  the  new 
emission  standards  described  abqve 
would  be  eligible  for  permanent 
emission  permits  free  of  charge.  Owners 
of  all  other  boats  could  choose  to  buy 
either  an  annual  permit  which  would 
allow  them  to  operate  tlieir  boats  m  the 
FIP  area  for  the  entire  year,  or  a  daily 
use  permit  which  would  allow  them  to 
operate  their  boat  on  a  single  specified 
day  in  the  FTP  area  (owners  could  also 
purchase  multiple  daily  use  permits  if 
they  plan  to  operate  their  boats  in  the 
FIP  area  for  only  a  few  days  per  year). 

The  fees  for  emission  pcnnits  will  be 
based  on  the  average  excess  emissions 
of  pre-standard  engines  compared  to 
engines  meeting  the  new  emissions 
standards  described  above.  For  the 
purpose  of  permit  fee  calculation,  the 
engines  of  marine  pleasure  craft  will  be 
divided  into  the  following  classes:  4- 
cycle  gasoline  inboard.  4-cycle  gasoline 
outboard.  2-cycle  gasoline  outboard.  4- 
cycle  gasoline  stemdrive.  sailboat 
auxiliary  engines,  and  personal 
watercraft  (e.g..  Jet  Ski).  EPA  invites 
comment  on  whether  these  general 
categories  are  appropriate  for  permit  fee 
calculation,  or  whether  they  should  be 
further  subdivided  to  reflect  differences 
in  emissions  or  use  vdthin  a  class  (eg  . 
some  of  these  classes,  such  as  2-cycle 
outboards.  could  be  further  subdivided 
based  on  horsepower  to  reflect  the  very 
wide  range  of  horsepower,  usage,  and 
total  emissions  that  might  be  seen 
within  the  class). 

Average  excess  emissions  per  engine 
would  be  calculated  separately  for  each 
engine  class  based  on  the  difference 
between  the  sum  of  average  HC  and 
NOx  emissions  for  pre-standard  engines 
and  the  sum  of  average  HC  and  NOx 
emissions  for  engines  meeting  the 
appropriate  new  standard.  Total  average 
excess  emissions  would  then  be 
calculated  as  the  product  of  average 
e.xcess  emissions  per  engine  for  the 
engine  class  and  the  time  of  use  for  the 
engine  class.  For  an  annual  permit,  time 
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of  use  would  be  based  on  the  average 
annual  use  for  the  particular  engine 
class.  For  a  daily  permit,  eight  hours  of 
continuous  use  would  be  assumed  for 
all  engine  classes.  EPA  requests 
comment  on  other  options  for  time  of 
use  when  assessing  fees  for  daily 
permits. 

EPA  currently  estimates  that  a  boat 
with  a  typical  pre-standard  2-cycle 
gasoline  outboard  motor  would  be 
assessed  an  annual  fee  of  approximately 
$400,  based  on  typical  emission  rates 
and  hours  of  use  and  using  a  rate  of 
$10,000  per  ton  of  excess  emissions 
(this  example  assumes  35  hours  of 
annual  use,  with  HC  emissions  reduced 
from  118  g/hp-hr  to  35  g/hp-hr  as  a 
result  of  the  new  standard  while  NOx 
emissions  increase  from  2.4  g/hp-hr  to 
4.7  g/hp-hr;  this  example  is  based  on 
EPA's  best  current  estimates  which  may 
change  as  more  information  is  received 
and  as  the  engine  standards  are 
finalized).  At  this  time,  EPA  believes 
that  this  fee  level  will  effectively 
discourage  the  operation  of  pre-standard 
engines  in  the  FIP  areas.  However,  EPA 
will  monitor  the  effectiveness  of  this  fee 
level  in  discouraging  operation  of  pre- 
standard  engines,  and  increase  the  fee 
per  ton  if  needed  to  discourage  virtually 
all  such  operation. 

To  obtain  a  permit  a  boat  owner 
would  have  to  present  to  the  permit 
office  documentation  regarding  the 
engine  class  and  whether  or  not  the 
engine  meets  the  new  emissions 
standard.  The  boat's  state  registration 
documentation  may  be  sufficient  to 
ascertain  the  engine  class.  If  not,  one 
time  physical  inspections  may  be 
needed,  in  which  case  EPA  would  seek 
to  delegate  such  inspections  to  local  or 
state  agencies.  Engines  meeting  the  new 
emissions  standard  will  be  required  to 
be  labeled  as  such  by  the  manufacturers. 
Boat  owners  will  be  required  to  show 
that  their  boat  engines  have  such  a  label 
in  order  to  obtain  a  free  permit.  In  the 
absence  of  such  proof,  the  permit  fee 
will  be  based  on  the  assumption  that  the 
boat  engine  does  not  meet  the  new 
standard. 

Some  boat  engine  manufacturers  may 
already  be  producing  engines  that  meet 
the  new  standards,  before  the  labeling 
requirements  have  been  finalized.  These 
manufacturers  have  the  option  of 
presenting  to  EPA  evidence  (in  the  form 
of  emissions  test  data  which  meets 
EPA's  test  requirements  for  these 
engines)  of  which  engines  met  the 
requirement  before  it  went  into  effect.  If 
EPA  accepts  this  evidence,  owners  of 
such  engines  could  qualify  for  a  free 
permit  if  they  can  prove  that  their  boat 
engine  qualifies  based  on  the  serial 
number  of  the  engine. 


Emission  permits  must  be 
prominently  displayed  at  all  times  in 
boats  operating  in  the  FIP  area  under 
this  proposal.  EPA  will  enforce  this 
permit  system  through  the  inspection  of 
permits  at  boat  ramps,  marinas,  and 
other  access  points,  and  through  patrols 
of  boating  areas.  EPA  will  have  the 
authority  to  inspect  boat  engines, 
permits,  and  any  other  required 
documentation.  Failure  to  display  the 
proper  daily  or  annual  permit, 
falsification  of  a  permit  or  of  any 
documentation  required  to  get  a  permit, 
or  failure  to  surrender  documentation  or 
allow  inspection  of  a  boat  or  engine  will 
be  strictly  prohibited  and  will  be 
punishable  by  fines  of  up  to  $25,000. 

As  explained  above,  in  promulgating 
a  FIP  under  section  110(c)  of  the  Act, 
EPA  may  take  any  actions  that  the  state 
could  take.  As  Section  209  of  the  CAA 
does  not  preempt  states  from  regulating 
the  use  of  marine  engines,  EPA  believes 
that  it,  acting  on  California's  behalf  in 
the  context  of  the  FIP,  may  adopt  this 
fee  program. 

(3)  Measures  for  Nonroad  SI  Engines 
over  19  kW  and  CI  Engines  under  37 
kVV.  The  Agency  will  decide  whether  to 
propose  and  implement  national  control 
programs  for  emissions  from  heavy-duty 
SI  nonroad  engines  greater  than  19  kW 
and  small  CI  nonroad  engines  under  37 
kW  by  November  1996.  These  small  CI 
engines  are  used  in  such  types  of 
equipment  as  generator  units,  pumps, 
air  compressors,  welders,  and  pressure 
washers.  The  heavy-duty  SI  engines  are 
used  in  forklifts  and  a  small  percentage 
of  farm  tractors. 

Today's  proposal  does  not  contain 
provisions  for  controlling  emissions 
from  these  engines  except  for  certain  SI 
engines  over  37  k\V.  The  Agency  does 
not  today  have  information  sufficient  to 
determine  whether  such  engines  should 
be  regulated  in  the  context  of  section 
213  (a)(3).  The  Agency  solicits 
comments  on  the  greatest  degree  of 
emissions  reductions  which  may  be 
achieved  from  these  engines  through  the 
application  of  various  technologies  and 
information  on  the  costs  of  such 
technologies;  the  time  period  within 
which  manufacturers  could  implement 
technologies;  and  the  safety,  noise,  and 
energy  implications  of  such 
technologies. 

d.  Enhanced  In-Use  Compliance 
Program  for  Nonroad  Engines  Ch'er 
37kw.  EPA  is  proposing  an  enhanced  in- 
use  compliance  program  for  noru-oad 
engines  that  is  intended  to  apply  to 
most  of  the  larger  nonroad  engines,  both 
compression  ignition  (CI)  and  spark 
ignition  (SI).  More  specifically,  it  covers 
ail  nonroad  engines  at  or  above  37 
kilowatt  (kw)(50  horsepower  (HP))  in 


size  except  for  engines  used  in  aircraft, 
locomotives,  underground  mining 
equipment,  SI  engines  used  in 
recreational  marine  engines  and  low 
speed  CI  (diesel)  engines  used  in 
oceangoing  ships.  Most  of  these  engine 
categories  are  dealt  with  in  other 
portions  of  this  FIP. 

The  proposal  is  very  similar  to  the 
program  for  new  heavy-duty  onhighway 
engines.  The  program  will  contain 
tighter  NOx  standards  for  the  FIP  areas. 
It  will  also  have  an  HC  standard  and 
evaporative  free  requirements  to  prevent 
a  shift  to  engines  operating  on  high 
volatility  fuels,  such  as  gasoline. 
Finally,  a  "normal  maintenance"  recall 
program  and  engine  rebuild 
requirements  will  be  applied.  Readers 
should  refer  to  the  onhighway 
descriptions  of  these  programs 
(contained  in  Sections  A.  and  B.  of 
Appendix  I)  as  well  as  Appendix  I, 
Section  C,  regarding  nonroad,  for  more 
information. 

These  nonroad  engines  are  proposed 
to  be  regulated  because  of  their 
significance  to  the  FIP  area  emissions 
inventories.  In  1990,  emissions  from 
nonroad  engines  constituted  24  to  27 
percent  of  the  NOx  emissions, 
depending  on  the  FIP  area  concerned. 
NOx  emissions  reductions  of  40  to  70 
percent  are  required  for  attainment  of 
the  ozone  standard.  These  reductions 
are  well  beyond  those  expected  from  the 
soon  to  be  adopted  Federal  nonroad 
standards.  EPA's  data  shows  that 
without  control  beyond  the  national 
standard,  the  percentage  contribution  of 
these  engines  will  increase  by  almost 
one-third  in  each  FIP  area. 

The  standards  being  proposed  are  the 
same  as  those  proposed  for  onhighway 
heavy-duty  engines.  Since  the  engines 
involved  are  often  derived  from 
onhighway  engine  designs,  the 
technologies  used  for  compliance  in  the 
onhighv\'ay  sphere  can  also  be  applied 
here.  These  rules  ensure  that  similar 
stringency  is  applied  across  engine 
categories  in  the  FIP. 

Many  of  the  provisions  for  nonroad 
engines  Uiat  are  being  proposed  are 
similar  to  EPA's  earlier  proposed 
Federal  nonroad  program.  "That  program 
was  proposed  in  May  of  1993  (58  FR 
28809,  May  17, 1993).  and  when 
finalized  will  provide  details  regarding 
definitions,  test  procedures,  general 
certification  and  enforcement  protocols. 
The  reader  is  referred  to  that  proposal 
for  further  information. 

EPA  is  proposing  to  adopt  the 
enhanced  in-use  compliance  program 
described  in  Appendix  I,  Section  C.  EPA 
also  requests  comments  on  all  aspects  of 
its  proposal  and  on  any  other 


Federal  Register  /  Vol.  59.  No.  86  /  Thursday.  May  5.  1994  /  Proposed  Rules  23355 


approaches  to  further  reduce  in-use 
emissions. 

e.  Programs  for  National 
Transportation  Sources  and  Federal 
Activities.  (1)  Introduction.  The 
litigation  which  resulted  in  today's  FIP 
proposal  arose  at  least  in  part  from  a 
feeling  in  California  that  the  emission 
regulation  of  certain  sources  was  not 
keeping  pace  with  the  attainment  needs 
of  California  areas  or  with  the 


stringency  of  control  imposed  on  other 
sectors  of  the  California  economy.  For 
today's  FIP  proposal,  EPA  is  proposing 
controls  for  these  sources,  and  this 
section  details  the  mixture  of  new 
engine  standards  and  iimovative 
market-  based  controls  that  will  be 
proposed. 

The  table  below  ("1990  Base  Year 
Inventor)'  of  National  Transportation 
Sources")  '3  details  the  level  of 


emissions  from  national  transportation 
sources  in  each  of  the  FIP  inventories 
for  the  1990  base  year.  The  information 
contained  in  this  table  illustrates  that 
while  these  sources  are  not  as  large  as 
other  mobile  sources,  their  contribution 
to  the  emissions  inventories  warrants 
control  bv  EPA. 


1990  Base  Year  Inventory  of  National  Transportation  Sources 

[In  tons/day] 


Locomotives  

Military  aircraft 

Commercial  aircraft 

General  aviation 

Vessels 

Percent  of  Total  inventory 


Sacramento 


VOC 


0.34 
1.0 
0.1 
0.4 
0.0 
0.8 


NOx 


8.70 
0.7 
0.9 
0.1 
0.0 
5.6 


Ventura 


VOC 


0.04 
0.27 
0.07 
0.23 
0.35 
0.9 


NOx 


1.18 
0.24 
0.18 
0.25 
8.41 
11.7 


South  Coast 


VOC 


1.5 
7.7 
5.9 
1.1 
1.4 
0.9 


NOx 


29.7 
3.3 

14.0 
0.1 

31.9 
6.9 


2)  Civil  and  Military  Aviation 
a)  General  Description  of  Category 
1)  Aircraft  Operational  Classes 

Aircraft  operations  can  be  segregated 
into  four  general  categories: 

Commercial — aircraft  operated  on  a 
scheduled  basis  by  international, 
national,  regional,  and  commuter  air 
carriers,  and  unscheduled  charter 
operators 

Military — aircraft  operated  by  the 
Department  of  Defense 

General  Aviation — aircraft  privately 
owned  and  operated  on  a  nonscheduled 
basis 

Public — aircraft  operated  by  federal, 
state,  or  local  government  agencies  other 
than  the  Department  of  Defense 

Aircraft  in  each  category  are  operated 
in  considerably  different  fashion.  For 
example,  commercial  aircraft  operate  on 
a  relatively  fixed  schedule  while 
injilitary  aircraft  operate  according  to 
sjiecific  mission  requirements.  For  that 
reason,  each  aircraft  category'  will  be 
c njitrolled  separately  under  this 
piOposed  FIP  program. 

(2)  Related  Mobile  Sources.  Emissions 
rnltited  to  aircraft  operations  are 
g(  rierated  by  a  variety  of  mobile  sources. 
G  ound  support  equipment  (GSE) 
i deludes  vehicles  such  as  aircraft  tugs, 
baggage  tugs,  fuel  trucks,  maintenance 
villicles.  and  other  miscellaneous 
\  (  hides.  Ground  access  vehicles 
incjiude  vehicles  used  by  passengers. 
CI  ijployces,  freight  operators,  and  other 
p(  tscns  using  an  airport.  These  sources 


have  been  considered  in  developing  this 
program. 

(J)  Need  for  Control.  Aircraft  and 
aircraft-related  emissions  as  a  category 
represent  significant  sources  of  air 
pollution  in  the  FIP  areas.  In  the  South 
Coast  air  basin,  the  FIP  area  where 
airports  represent  the  greatest  portion  of 
the  inventory,  aircraft  operating  at  the 
five  commercial  airports  alone 
contributed  0.3  and  1.1  percent  of  the 
total  1990  baseline  emissions  inventory 
for  VOC  and  NOx,  respectively.  At 
projected  growth  rates,  aircraft  at  these 
five  airports — Los  Angeles,  Ontario, 
Burbank,  John  Wayne,  and  Long 
Beach — will  consume  nearly  3.9  and  4.4 
percent  of  the  basin's  allowable  2010 
NOx  and  VOC  inventory,  respectively,  if 
left  uncontrolled. 

[4)  Level  of  Control.  EPA  intends  to 
reduce  emissions  resulting  from  aircraft 
and  aircraft-related  activities  in  the 
three  California  FIP  areas  to  a  level  and 
at  a  rate  commensurate  with  that 
required  for  stationary  emission  sources 
in  those  areas  which  are  subject  to  the 
proposed  emission  cap  rules  described 
in  section  III.C.5.  of  this  NPRM.  This 
approach  was  selected  by  EPA  for 
aviation  primarily  because  of  the 
difficulty  in  identifying  specific  control 
mea.surns  given  the  diverse  operational 
nature  of  the  aviation  sector  and  the 
leadtime  available  for  FIP  development, 
the  difficulty  of  requiring  specific 
operational  or  procedural  control 
measures  for  aircraft  due  to  safety  and 
operntional  flexibility  concerns,  and  the 


desirability  of  achieving  emission 
reductions  comparable  to  those  being 
demanded  from  other  significant  source 
categories. 

Currently,  the  proposed  stationary 
source  rules  include  a  range  of  potential 
emission  reduction  requirements. 
Consequently,  the  overall  reduction 
targets  for  aviation  reflect  the  same 
range  of  stringency.  The  proposed 
control  levels  for  these  sources  are 
expressed  as  the  percentage  reduction 
from  the  respective  1990  baseline 
emissions  inventory  that  must  be 
achieved  by  2005.  The  range  of  required 
reductions  for  each  pollutant  by  area  are 
shown  below. 

2005  Aviation  Emission  Reduction 
Requirements:  Proposed  Range 
OF  Percentage  Reductions  From 
1990  Baseline  Emissions 


Area 

VOC 

NOx 

Low 

Higti 

Low 

High 

Soutti 
Coast  .... 

Ventura  .... 

Sac- 
ramento 

20 
20 

20 

45 

45 

45 

30 
30 

N,'A 

45 
45 

N/A 

The  Agency  will  promulgate  a 
specific  percentage  reduction  targ'^t  in 
the  final  rule  based  on  public  comments 
and  any  additional  technical 
information. 

(b)  Commercial  Aviation.  (J) 
Overview,  (a)  Airline  Focus  and 


•  The  i.nventories  for  lo(  omolivps  arc  derived 
t-f  rt  ass'jptions  ir.ade  by  EPA  based  on  inventories 
£c(.'  i;red  from  the  Booz-Allen  reports  eniitled: 


Locoinotr.e  E:nissions  Study  and  Report  on 
LocomotiM'  Emission  Inventory:  Locomotive 
Ew.is^ioni,  by  County. 
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Specific  Sources  Covered.  The  FIP 
strategy  for  commercial  aircraft 
operations  is  aimed  at  reducing  total 
emissions  from  all  emission  sources 
under  direct  control  of  commercial 
airlines  operating  at  all  airports  in  each 
nonattainment  area.  The  strategy  is 
constructed  so  that  each  airline  is 
responsible  for  its  own  compliance. 
"Commercial  airlmes"  are  defined  as 
those  air  carriers  operating  aircraft  with 
any  of  the  following  FAA  operational 
certificate.?:  Parts  121.  125.  127,  129. 
and  135. 

Commercial  airline  emission  sources 
include  aircraft,  aircraft  auxiliary  power 
units  (APUs).  GSE,  and  any  other 
mobile  sources  under  the  control  of 
airlines.  For  the  purposes  of  this 
regulation,  emission  sources  defined  as 
"under  the  control"  of  a  commercial 
airline  include  all  sources  owned  or 
leased  by  the  airline,  and  all  sources 
whose  operations  are  controlled  under  a 
contract  agreement  by  the  airline  (for 
example.  GSE  servicing  an  airline  that 
.,are  owned  and  operated  by  a  fixed-base 
operator  under  contract  to  the  airline). ^4 

Some  GSE  that  service  aircraft  are 
owned  by  fixed  based  operators  (FBOs) 
rather  than  airlines.  Emissions  from 
these  vehicles  must  be  included  in  the 
airport  bubble  since  they  are  a  direct 
result  of  aircraft  activity.  EPA  proposes 
today  to  allocate  these  GSE  to  specific 
airlines  based  on  servicing  provided 
under  contract  agreements,  and  requests 
comment  on  possible  alternatives  to 
such  an  allocation  strategy. 

EPA  proposes  a  target-Dased  emission 
reduction  program  for  these  commercial 
aircraft  emission  sources.  Each 
commercial  airline  will  be  required  to 
comply  with  a  declining  emission  limit, 
expressed  in  allowable  emissions  per 
passenger  and  freight  handled.  The 
proposed  target-based  program  will 
include  emission  fees  assessed  on  euiy 
airline  that  fails  to  meet  this  emission 
rate  target.  The  proposed  target  has  been 
selected  so  that,  even  with  expected 
passenger  and  freight  growth, 
compliance  with  the  target  by  all 
airlines  will  result  in  total  emissions 
declining  at  a  rate  and  to  a  level 
equivalent  to  that  required  of  many 
stationary-  sources  in  the  same  basin. 
EPA  will  through  experience  raise  the 
level  of  the  emissions  fees  as  needed  to 
achieve  such  aggregate  emission 
reductions. 

As  described  above.  EPA  ciuxently 
intends  to  establish  emission  reduction 


"General  avidtion  aire  idft  opt^rutod  al 
com-Tiercial  airports  will  be  Included  in  the  (junura! 
aviation  control  strategy  as  described  in  settion 
III.D  4.e(2)(d).  Today's  proposal  for  public  airtrsft 
operated  al  commertjal  Birport*  Ls  described  in 
section  IK.I).4.n.(2.1(«). 


requirements  for  commercial  aircraft 
that  are  generally  consistent  with  the 
emission  cap  requirements  for 
stationary  sources  in  the  FIP  areas. 
Although  not  firmly  decided,  the 
current  stationary  source  control 
strategy  for  the  South  Coast  requires  that 
VOC  and  NOx  emissions  be  reduced  by 
20-45  and  30—45  percent,  respectively, 
from  the  1990  baseline  inventory  by 
2005,  through  a  series  of  uniform  annual 
reductions  of  baseline  emissions  of  each 
pollutant:  4-9  percent  per  year  for  VOC 
and  6-9  percent  per  year  for  NOx.  both 
starting  in  2001.  Stationary-  source 
requirements  for  the  2006-2010  period 
have  not  been  established  at  this  time. 
The  requirements  for  Ventura  from 
2001-2005  are  identical  to  that  for  the 
South  Coast. 

For  Sacramonto.  the  strategy  requires 
a  VOC  reduction  of  20-45  pnrcent,  with 
a  uniform  annual  reduction  cif  4-9 
percent.  The  timeframe  for  achieving 
this  reduction  is  the  same  as  for  the 
South  Coast  and  Ventura  areas  {i.e.. 
2001-2005).  The  stationary  source 
control  strategy  for  Sacramento  does  not 
require  a  NOx  reduction  since  other 
actions  will  be  adequate  to  achieve  the 
area-wide  NOx  emissions  level  needed 
for  attainment. 

For  this  proposal,  the  overall 
reduction  targets  are  expressed  as  a 
range  of  percentages,  the  final  rule  will 
contain  a  specific  percentage  reduction 
target.  EPA  requests  comment  on 
whether  the  stationary  source  emission 
reduction  targets  are  appropriate  for  use 
with  the  commercial  aircraft  control 
strategy. 

[b)  Geographic  Scope.  As  already 
described,  today's  proposal  applies  to 
all  three  affected  California  control 
areas:  South  Coast.  Ventura,  and 
Sacramento  air  basins.  However.  EPA 
requests  comment  on  the  desirability  of 
removing  the  Ventura  and  Sacramento 
control  areas  from  this  commercial 
aircraft  conliol  strategy. 

The  Sacramento  air  basin  includes  a 
single  commercial  airport.  Aircraft 
emissions  from  this  airport  contributed 
significantly  less  than  one  percent  of  the 
air  basins  total  VOC  end  NOx  basefine 
emissions  inventory  for  1990.  Current 
projections  show  that  if  uncontrolled, 
this  airports  emissions  would  consume 
less  than  one  percent  of  the  basins 
allowable  2005  inventory  for  VOC  and 
NOx.  Additionally,  the  SIP  and  FIP  for 
Sacramento  are  expected  to  achieve 
VOC  and  NOx  reductions  adequate  for 
attainment,  not  counting  additional 
reductions  from  airports.  This 
expectation  is  based  on  the  best 
available,  but  still  preliminary,  analysis 
of  current  and  future  emissions.  Further 
analysis  may  change  the  picture. 


Similarly,  the  Ventura  control  area  has 
only  minimal  commercial  aviation 
activity;  an  extensive  emissions  control 
program  for  the  limited,  emissions 
resulting  from  such  activity  may  not  be 
desirable  given  the  resource  expenditure 
necessary  for  implementation.  The 
Agency,  therefore,  requests  comment  on 
whether  it  is  necessary  to  implement  a 
commercial  aviation  control  program  in 
Sacramento  and  Ventura. 

(c)  Control  Period.  EPA  proposes  to 
establish  a  fee-based  program  focused 
on  controlling  commercial  aviation 
em.i.ssions  only  during  the  ozone  season 
in  each  FIP  area.  Further,  EPA  proposes 
to  assess  fees  on  the  basis  of  the  season- 
long  average  of  emissions  per  passenger 
and  freight  carried.  There  would  be  no 
enforceable  expectation  for  emissions  in 
a  single  day  or  month. 

This  extended  averaging  period 
differs  from  the  stationary  source  cap 
program  in  which  year-round  control 
and  monthly  control  periods  are 
proposed.  Because  of  tlie  complex 
nature  of  operational  scheduling, 
commercial  aircraft  operations  appear  to 
have  much  less  potential  to  vary 
significantly  over  the  course  of  the 
ozone  season  in  comparison  to 
stationary  sources.  This  reduces  the 
need  to  be  concerned  about  particular 
days  with  significantly  more  emissions 
than  average  that  could  adversely  affect 
attainment.  In  addition,  if  the  program 
is  fee-based  rather  than  based  on  a 
specific  emissions  limitation, 
enforcement  does  not  require  a  short 
control  period  to  be  practicable  as  it 
does  for  the  stationarj'  source  cap 
program.  The  proposed  program  for 
commercial  aviation  is  both  novel  in 
concept  and  stringent,  and  EPA  does  not 
wish  to  burden  the  industry-  with 
controls  outside  the  ozone  season  if  they 
are  not  essential  to  the  air  quality  goals 
of  the  FIP.  Furthermore,  operational 
changes  outside  the  ozone  season  may 
provide  some  opportunity  to  ease  the 
compliance  burden  during  the  sea.son. 

The  annual  ozone  seasons  for  each  of 
the  three  FIP  areas  are: 
South  Coast — March  through  October 
Ventura — April  through  October 
Sacramento — May  through  October 

Alternatively,  EPA  could  establish  a 
year-round  foe  program  and  apply  fees 
separately  in  each  month  in  order  to 
even  better  ensure  that  emissions  are 
controlled  eacJi  tlay.  Beyond  its 
contributitm  to  ozone  attairmtenl.  year- 
round  control  of  NOx  emissions  from 
commercial  aviation  may  aid  efforts  to 
comply  with  the  particulate  air  quality 
standard,  particularly  in  the  South  Coast 
control  area.  (Ensuring  particulate  air 
quality  is  not  a  nnjuirement  for  this 
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Fir .)  Since  state  and  local  regulation 
o^«  r  commercial  aviation  emissions  is 
piE  empted  by  the  federal  government, 
su  ( h  control  would  have  to  come  at  the 
fe  :  eral  level.  The  Agency,  therefore, 
requests  comment  on  potential 
al  ^mative  compliance  strategies. 

[2)  Key  Regulatory  Elements,  (a) 
Si  mmary.  A  detailed  control  strategy  is 
dt  Scribed  here  for  the  South  Coast  FIP 
ar-B,  but  will  apply  for  all  three  control 
ar^bs.  Any  differences  in  detail  or 
eri^ssion  reduction  requirements  for 
Vdjitura  and  Sacramento  will  ho 
idnintified  separately. 

The  control  strategy  for  commercial 
ai  craft  proposed  today  relies  on  a  fee 
s\  sjtem  to  achieve  a  series  of  annual 
eriissions  reductions  from  a  baseline 
ccitimercial  aircraft  emissions 
in  ifentory.  Airlines  subject  to  the 
re  Muirements  of  this  program  will  report 
activity  and  emissions  during  the  ozone 
sepson  on  an  annual  basis  beginning  in 
1999.  An  airhne's  compliance  with  the 
pnogram  requirements  will  be 
determined  for  a  given  year  by 
comparing  an  environmental 
performance  factor,  expressed  as 
pounds  of  pollutant  emitted  per 
passenger-equivalent  unit  (PEU)  as 
calculated  in  the  annual  report,  against 
EPA's  published  pounds-per-PEU  target 
for  that  year's  ozone  season.  Airlines 
thill  exceed  a  particular  year's  pounds- 
per-PEU  target  will  be  reqiiired  to  pay 
a  loe  in  proportion  to  the  excess 
emissions.  EPA  is  proposing  pounds- 
por-PEU  targets  that  will  achieve  the 
requisite  annual  emission  reductions 
batied  on  projected  growth  in  passenger 
anid  freight  activity.  (A  more  complete 
description  of  tlie  proposed  PEU  factor 
and  emission  targets  is  presented  in 
se:tionIII.D.4.e.(2)(b)(2)(fc).) 

ih  order  to  obtain  airline  compliance 
w:  th  these  pounds-per-PEU  targets,  the 
Aj;ency  will  observe  the  airlines' 
responses  to  the  initial  fee  level  in  2001. 
and  will  adjust  the  fee  level  to  a  higher 
or  ijower  level  if  needed.  The  final  FIP 
re;  [Illations  will  contain  commitments  to 
th  3  effect,  and  will  specify  the  specific 
le'-^l  to  which  the  fees  will  be  adjusted 
or!a  formula  for  determining  such  level. 
Comments  on  this  adjustment  process 
ar^  requested.  EPA  expects  that  the  final 
fee  program  for  this  source  will  be 
consistent  with  the  Agency's  Economic 
Incentive  Program  rules  a$  discussed  in 
section  III.D.5  of  this  NPRM. 

This  commercial  aircraft  emission 
reduction  program  will  apply  to  all 
commercial  aircraft  operators  in  the  FIP 
areas,  including  domestic  airlines, 
foreign  airlines,  and  new  entrant 
airlines.  EPA  recognizes  the  economic 
and  social  importance  of 
accommodating  new  entrants  and  the 


expansion  of  existing  airlines  in  any 
commercial  aircraft  emission  reduction 
program.  This  control  strategy  attempts 
to  accommodate  these  important 
concerns  by  not  directly  requiring  EPA 
to  allocate  emissions  or  operational 
rights  to  individual  airlines. 

The  methodology  for  determining  the 
environmental  perfonnance  targets 
reflects  projected  growth  in  air  travel 
within  the  respective  FIP  control  area. 
As  a  result,  new  entrants  simply  would 
be  required  to  achieve  the  appropriate 
environmental  performance  targets 
upon  initiation  of  service.  Both  new 
entrants  and  expanding  airlines  are 
automaticaily  accommodated  by  the 
control  strategy  as  long  as  growth 
beyond  predicted  levels  does  not  occur. 
In  event  that  activity  grows  faster  than 
originally  forecast,  EPA  will  revise  the 
perfonnance  targets,  as  discussed  in 
greater  detail  later  in  this  section. 

Therefore,  the  Agency  believes  that 
the  proposed  program  incorporates 
features  which  provide  flexibility  for 
new  entrants  or  existing  airlines  to 
begin  and  expand  environmentally 
responsible  aircraft  operations  in  the 
basin.  Nonetheless,  all  airlines  will  face 
significant  economic  and  technical 
challenges  as  a  result  of  this  program. 

(fc)  Pounds  per  PEU  Scheme.  The  FIP 
strategy  for  commercial  aircraft 
operations  will  center  on  a  schedule  of 
declining  emission  performance  targets 
(i.e.,  pounds  per  PEU)  for  the  combined 
emissions  from  all  commercial  airports 
in  each  control  area.  Separate  targets 
will  be  established  for  HC  and  NOx 
emissions.  These  emission  targets  will 
yield  benefits  consistent  with  the 
percentage  reduction  from  1990 
inventory  for  stationary  sources. 
Ultimately,  the  emissions  from 
commercial  aviation  in  the  South  Coast 
and  Ventura  areas  will  be  reducted  by 
20-45  percent  and  30-45  percent  from 
1990  VOC  and  NOx  emission  levels, 
respectively,  by  2005.  The  goal  for  VOC 
emissions  in  the  Sacramento  area  is  20- 
45  percent  by  2005.  As  already 
discussed,  there  is  currently  no 
stationarj-  source  emissions  cap  for  NOx 
in  Sacramento. 

This  control  strategy  fundamentally 
relies  on  the  calculation  of  an  emissions 
baseline  as  a  reference  point  for 
determining  future  year  emission  limits 
during  the  control  period.  The  Agency 
proposes  to  use  currently  available 
emissions  inventory  data  for  aircraft  and 
aircraft-related  activities  to  establish  the 
requisite  emissions  inventory  for  the 
baseline  year  of  1990.  Once  established, 
the  seasonal  emission  limits  for  each 
year  can  be  calculated  from  the  baseline 
inventory  established  according  to  the 


annual  uniform  schedule  of  percentage 
reductions  described  above. 

The  choice  of  1990  as  the  baseline 
year  is  consistent  with  the  Act's 
requirement  for  modeling  reasonable 
further  progress  (RFP)  and  attainment  of 
the  ambient  standards.  However, 
aviation  activity  in  1990  may  hot  be 
representative  of  typical  operations, 
because  the  aviation  industry 
experienced  significant  change  during 
this  period.  Several  air  carriers,  notably 
Eastern  Airlines,  ceased  operations  or 
stopped  ser\ing  airports  in  the  South 
Coast  and  Sacramento  areas.  Others 
such  as  Southwest  Airlines  had  only  a 
minimal  presence  in  these  areas  during 
that  period,  but  greatly  expanded 
operations  in  subsequent  vears. 

In  addition,  the  Desert  Shield/Desert 
Storm  military  action  caused  an 
increase  in  jet  fuel  prices  and  a  rapid 
decline  in  commercial  passenger  traffic. 
For  these  reasons  it  may  be  desirable  to 
use  a  two-year  average,  perhaps  1989- 
1990,  for  establishing  a  baseline 
inventory  in  preference  to  using  1990 
data  alone;  this  could  lessen  the  effect 
of  unusual  circumstances  on  a  single 
year's  inventory.  EPA  requests  comment 
on  the  desirability  of  using  a  two-year 
average  for  establishing  a  baseline 
inventory.  Any  such  multi-year  average, 
however,  may  require  an  adjustment  to 
the  emission  performance  targets  in 
order  to  assure  consistency  with  the 
stationary  source  cap  requirements  and 
EPA's  demonstration  of  attainment. 

Alternatively,  EPA  could  utihze 
baseline  reports  from  commercial 
airlines  to  establish  this  inventory. 
Given  the  importance  of  this  baseline 
inventory  in  setting  realistic  emission 
limits  and  environmental  performance 
targets,  such  industry  baseline  reports 
could  provide  information  more 
representative  of  airline  operations  in 
the  control  area  than  generic  default 
data  currently  being  used  EPA  for  some 
portions  of  the  inventory. 

For  e.xample,  EPA  currently  has  only 
estimated  information  on  GSE  and 
limited  primary-  data  concerning 
commercial  aircraft  operations  in 
Ventura  and  Sacramento.  These  reports 
could  also  provide  data  on  certain 
ground  access  vehicles  that  are  directly 
under  the  control  of  airfines.  These 
sources  are  presently  unaccounted  for  in 
today's  proposal  due  to  insufficient 
information. 75  Therefore,  baseline 
reports  could  provide  additional  detail 
and  precision,  albeit  at  the  expense  of 
an  additional  administrative  burden  for 
commercial  airlines.  Information  that 
could  be  requested  for  such  baseline 


"  See  the  Technical  Support  Documenl.  available 
in  the  rulemaking  docket,  for  further  information. 
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reports  is  discussed  in  "Reporting  and 
Recordkeeping"  below.  EPA  roqiipsts 
comment  on  the  desirability  of  n  quiring 
airlines  to  submit  baseline  reports,  and 
on  other  possible  alternative  metho<iS 
for  establishing  a  reasonable  baseline 
emissions  inventory. 

The  Agency  further  proposes  to 
modify  the  stationary  source- related 
approach  just  described  in  order  to 
"lock  in"  additional  emission 
reductions  that  are  e.xpected  to  result 
from  other  non-FIP  requirements  such 
as  the  commercial  aircraft  fleet 
modernization  that  will  occur  in 
response  to  F.\,\  noise  reduction 
regulation:;.  According  to  the  Air 
Transport  Association,  'o  these 
requirements  could  generate  a  40 
percent  reduction  in  VOC  emissions  by 
2000  from  1990  levels,  when  the 
requirements  are  fully  implemented. 
This  represents  the  ma.ximum  period  of 
effect  for  these  requirements,  however. 


since  the  affected  aircraft  would  be 
retired  eventually  even  in  the  absence  of 
specific  regulations.  EPA  estimates  that 
the  emissions  reduction  benefit 
resulting  from  noise  reduction 
requirements  declines  to  zero  by  2010 
because  of  such  expected  retirement 
schedules. 

To  ensure  these  potential  emission 
benefits  occur,  the  Agency  proposes  to 
modify  the  stationary  source  approach 
for  developing  the  commercial  aircraft 
baseline  inventory  and  seasonal 
emission  limits  as  follows.  The  target  for 
basin-wide  emissions  will  be  the  lower 
of  either  the  emissions  level  calculated 
from  the  percentage-reductinn-from- 
1990  schedule  being  proposed  for  the 
stationary  source  cap  program,  or  the 
emissions  level  that  is  expected  to  result 
from  non-FIP  regulatory  requirements 
such  as  the  fleet  modernization  under 
the  noise  reduction  requirements  (i.e., 
emission  improvements  accompanying 


the  retirf!me:it  of  older,  dirtier  aircraft). 
The  Agency  requests  comment  on  this 
"lock-in"  approach  and  potential 
alternatives  Uiat  would  ensure  progress 
and  attairunent  under  the  FIP. 

The  two  tables  below  present 
examples  of  the  proposed  ozone  season 
emission  inventory  limits  for  VOC  and 
NOx  in  the  South  Coast  area.  The 
emission  limits  in  these  tables  are 
presented  for  illustrative  purposes  and 
for  the  purpose  of  facilitating  public 
comment  only.  They  do  not  represent 
the  final  values  from  which  the 
enforceable  emission  performance 
targets  will  be  derived,  since  EPA  v^  ill 
continue  to  refine  the  baseline 
emissions  inventory,  aviation  activity 
projections,  and  the  effect  of  noise- 
driven  fleet  modernization  based  on 
information  received  during  the 
comment  period.?' 


Preliminary  VOC  Emission  Limits  for  Commercial  Airlines  in  the  South  Coast  Air  Basin 


Control  period 


1990 
2001 
2002 
2003 
2004 
2005 


Range  of  VOC  limits  {tons/ 
day) 


Low 


7J3 
7.1 
6.8 
6.5 
6.2 
5.9 


High 


7.3 
6.7 
6.0 
5.4 
4.7 
4.0 


Range  of  cumulative  re- 
ductions (percent) 


Low 


N/A 

4 

8 

12 

16 

20 


High 


N/A 
9 
18 
27 
36 
45 


I.Vote:  These  emission  limits  reflect  currently  available  data  on  aircraft,  auxiliary  power  units,  and  ground  service  equipment  only. 
They  do  not  include  the  proposed  lock-in  VOC  reductions  from  the  noise-driven  fleet  tnodemization  forecast.) 

PRELIMINARY  NOx  EMISSION  LIMITS  FOR  COMMERCIAL  AlRUNES  IN  THE  SOUTH  COAST  AlR  BASIN 


Control  period 


1990 
2001 
2002 
2003 
2004 
2005 


Range  of  NOx  limits  (tons/ 
day) 


Low 


13.7 
12.9 
12.1 
11.3 
10.4 
9.6 


High 


13.7 
12.5 
11.3 
10.0 
8.8 
7.6 


Range  of  cumulative  re- 
ductions (percent) 


Low 


N/A 
6 
12 
18 
24 
30 


High 


N/A 
9 
18 
27 
36 
45 


EPA  proposes  to  use  a  constant 
annual  reduction  between  2001  and 
2005  in  determining  the  seasonal  area- 
wide  emissions  limits,  since  this 
straight-forward  and  simple  approach  is 
being  proposed  for  the  stationary  source 
cap  program.  EPA  requests  comment  on 
the  appropriate  schedule  of  reduction 
(i.e,  faster  or  slower  phase-in)  for  the 
seasonal,  emission  limit  even  though  the 


'•S«<e  lener  from  R.  Kettler,  ATA  to  R.  Wilson. 
EPA.  dated  December  27, 1993,  available  In  the 
rulciiiiiiirg  do(  ket 


final  (2005)  emission  limit  would  not 
change. 

EPA  will  establish  enforceable 
environmental  performance  targets  that 
will  serve  as  the  primary  mechanism  to 
achieve  the  annual  emission  limits  for 
commercial  aircraft  operations  in  each 
FTP  area.  These  area-wide  performance 
targets  will  be  calculated  for  each  ozone 
season  from  2001  through  2005  using 
the  following  formula: 


"A  detailed  derivation  of  the  emission  limits  for 
all  areas  is  cx>ntained  in  the  Technical  Support 
Document,  which  is  available  in  the  public  docket. 


Performance  target  (lbs/PEU)=seasonal 
emission  limit  (lbs) /seasonal 
projected  activity  (PEUs) 

Passenger  equivalent  units  (PEUs) 
will  reflect  the  projected  number  of 
passengers  and  the  amount  of  cargo 
carried,  as  described  below.  The 
example  environmental  performance 
targets  presented  for  illustrative 
purposes  in  the  tables  above  use  EPA's 
current  PEU  activity  forecast,  which 
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assi  iDcs  an  annual  linear  grcwfh  rate  of 
jpp  ^xiir.ately  1.5  percent  p«r  year  from 
lQ9(l[fhroufjh  2005  bas<:-d  on  information 
fron  khe  Southern  California 
As.-mj:iafion  of  Covernmrnts  (SO\r.). 
In  lividual  airlines  will  detcrmino 
tlioii  rompiiance  with  there  bnsin-wida 
p(:rf(i|Tn,inne  targrts  by  calculating  their 
;i:intiAi  pounds- per- PEU  perfcrmance 
u.sin:;  the  following  formula: 
l\;rfo  niance  result  (lbs/PKU)r:cit.ti;,J 
;3a?onal  emissions  {Ibsl/artur-l 
*rasonal  activity  fPEL's) 
Tt  ia  per'ormiince  will  be  coir,p;irod 
dgaiii  it  the  basin-wido  targets  to 
detei  1  mine  compliance;  non-conipii,inf 
airlin  js  will  pay  an  emissions  fee 
propcrtional  to  their  excrss  emissions. 
as  dii-'ussed  in  greater  detail  below 
P£l!s  will  reflect  both  the  actual 
num  jifir  of  passengers  carried  and  the 
<ictw<  I  tonnage  of  cargo  transported  on 
conii^iercial  airlines.  EPA  will  establish 
in  ih  ?  final  FTP  a  conversion  factor  for 
coral  iiiing  passenger  and  freight 
mov«  iienf  into  a  single  PEU  total.  The 
airlir  es  have  reported  using  as  a  "nih 
of  th^iinb"  200  pounds  of  payload  for 
nach  passenger,  which  includes  the 
weight  of  the  passenger  and  his  or  h«r 
luggage.  EPA  proposes  to  use  this 
conversion  factor  of  200  Ibs/passunger 
to  convert  cargo  weight  into  PElJs.  EPA 
requests  comment  on  whether  this  is  an 
appropriate  and  equitable  value. 

EPA  will  develop  a  fortH~a.st  of  control 
area  airline  PEU  activity  for  the  control 
period  (2001-2005)  to  develop  each 
year's  environmental  performance 
targets.  EP.^  proposes  today  to  use 
nirreptly  available  activity  projections 
for  tho  vSouth  Coast  from  the  South 
Coast  Air  Quality  Management  District 
for  this  purpose.  Similar  existing 
projections  will  be  used  for  Ventura  and 
Saf.ramoiito.  as  discussed  in  the 
Technical  Support  Document. 

Certain  discrepancies  may  arist?. 
howeiier.  between  current  forecasts  and 
actual  activity  some  years  in  the  future. 
If  actual  PEU  activity  is  higher  than  EPA 
forecast,  comphance  with  the  annual 
poun<is-per-PEU  level  could  result  in 
total  (^missions  higher  than  the  basin- 
wide  targets.  If  actual  activity  is  low»;r 
than  4PA  forecast,  the  promulgated 
pounds-per-PEU  limit  will  be  more 
rtistridtive  than  actually  needed.  For  that 
rea.soiiEPA  will  periodically  review  the 
PEU  forecast,  givnn  its  importance  in 
';stab!j$hing  the  environmental 
pr  rforinance  targets. 

rhi*  review  will  occiu  approximately 
(■very  Ijiree  to  five  years  at  a  minimum. 
EPA  wHIl  revise  the  area-wide  PEU 
forecast  in  a  subsequent  rulemaking 
actionjif  the  periodic  review  indicates 
that  thje  forecast  is  significantly 


inaccurate.  EPA  also  will  revise  the 
seasonal  environmental  performance 
pounds-per-PEU  targets  in  the  same 
njl<?making  action  in  the  event  that  the 
PEU  forecast  is  revised.  EPA  also 
requests  comment  on  alternative 
methods  for  establishing  acti\ity  fartors 
(and  tho  resulting  environmental 
perfirmance  targets)  that  may  bo 
autnrnatically  undated  based  on  prior- 
year  operational  data. 

The  two  tables  below  pn>sent 
examples  of  the  proposed  seasonal 
environmental  pcrfornioHce  targets  fur 
V(X:  dnd  NOx  in  the  South  Coast  area. 
As  with  the  emission  limits  presented 
earlier  in  this  section,  these  example 
targets  are  provided  for  illustrative 
purposes  only  ^md  do  not  rnpresent  the 
fin;d  enforreahle  crnission  performance 
targets. 

PRELIMINARY  VOC  EMISSION  PER- 
FORMANCE Targets  for  Commer- 
cial AiRUNES  IN  the  South  Coast 
Air  Basin 


Range  of  VOC  perlorm- 

Control  perKXJ 

ance  targets  (Ibs/PEU) 

Low 

High 

1990  

0  087 

0.087 
0.068 

2001   

0.072 

2002  

0.068 

0.061 

2003  

0.064 

0.053 

2004  „ 

0.060 

0.046 

2005  

0.057 

0.039 

2005*  ...„ 

0.057 

0.039 

[Sere  note  on  pn»v»ous  tablM.) 

Preliminary  NOx  Emission  Per- 
formance Targets  for  Commer- 
cial Airlines  in  the  South  Coast 
Air  Basin 


Control  penod 

Range  of  NO^  pertofn> 
ance  targets  (Its-'PEU) 

Low 

High 

1993  

0.162 
0.132 
0.122 
0.112 
0.102 
0.093 
0.093 

0.162 
0.128 
0.113 
0.100 
0.086 
0.073 
0.073 

2001    

2002  

2003  

2004  

2005  

2005+  

For  2006  and  beyond.  EPA  proposes 
to  retain  for  now  the  same  pounds-per- 
PEU  Umit  used  for  2005  in  all  three 
areas,  pending  promulgation  of  the 
additional  rules  envisioned  under 
today's  proposed  strategy  for  2010 
attainment  in  the  South  Coast  and  the 
preparation  of  maintenance  SIPs  for  the 
Ventura  and  Sacramento  areas. 
Comment  is  invited  on  this  aspect  of  the 
proposal. 


(t)  Fee  System.  EPA  will  establish, 
and  as  necessary  adjust,  the  level  of  a 
fee-based  compliance  system  in 
consultation  with  the  FAA  to  achievt^ 
the  seasonal  commercial  aircraft 
emissions  targets  for  each  pollut.ir:t. 
Each  commercial  airline  will  be 
expected  to  miwt  the  sca.'ional  pouiids- 
por-PEXJ  environmental  performance 
target  as  described  above.  Any  airline 
that  exceeds  the  target  in  any  ozone 
season  will  pay  an  emissions  fee 
proprjrtional  to  the  excess  emissions. 
Exprc.ss>'d  differently,  the  fee  will  b«> 
applied  orJy  to  tho  incremental 
emissions  which  are  in  excess  of  the 
performance  target,  not  to  the  airline 
operator "s  total  seasonal  emissions 
Through  an  iterative  process.  EPA  will 
st!t  the  emissions  fee  at  a  level  designe<l 
to  discourage  such  noncompliance. 

EP,A  requests  comment  on  a  triggering 
met  hanism  that  would  prevent 
implementation  of  the  fee  system  as 
long  as  the  area-wide  commercial 
aircraft  emission  allowance  target  is 
achieved.  B<»ginning  with  the  2001 
annual  report.  EPA  could  use  airline 
annual  emissions/activity  reports  to 
determine  total  actual  area-wide 
commercial  aircraft  emissions.  If  this 
total  emi.ssions  quantity  did  not  exceed 
the  allowance  for  that  year,  airlines 
could  operate  undisturbed  by  the  FU*.  If 
the  total  aciual  emissions  quantity  did 
exceed  a  given  year's  allowance, 
however,  the  emissions  fee  system 
would  be  implemented  for  that  year  and 
would  remain  in  effect  for  all 
subsequent  vi'ars. 

It  is  important  that  the  fee  paid  by  the 
airlines  for  excess  emissions  be  high 
enough  to  encourage  adherence  to  tho 
pounds-per-PEU  limit  but  not  so  high  as 
to  needlessly  reduce  industry  profit.s  or 
to  drain  away  funds  that  should  be 
.spent  for  mitigating  emissions.  For  thi? 
other  fee  systems  discussed  in  this  FTP. 
EPA  proposes  a  base  fee  of  $10.000/ton 
of  pollutant.  The  following  example 
describes  the  impact  of  a  SlO.OOO/ton 
f»x>  on  a  commercial  airline  under  thii 
proposed  control  strategy.  The  1990 
emissions  per  PEU  are  0.087  pounds  of 
vex:  per  PEU  and  0.162  pounds  ci  NO>. 
per  PEU  using  current  EPA  data  (see 
discussion  above).  The  2005  example 
environmental  performance  targets  as 
presented  in  Tables  D  and  E  are  0.039 
pounds  of  VOC  per  PEU  and  0.073 
pounds  of  NOx  per  PEU  .  Assuming  that 
there  is  no  improvement  in 
environmental  performance  from  the 
current  uncontrolled  rate,  a  maximum 
fee  for  2005  can  be  calculated  as 
follows: 
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VOC  Fee:  (0.087  lbs/PEU-0.039  lbs/ 
PEU)  X  $10.000/ton  divided  by 
2000  lbs/ton  =  S0.24/PEU  for  VOC 
NOx  Fee:  (0.162  lbs/PEU-0.073  lbs/ 
PEU)  X  SlO.OOO/ton  divided  by 
2000  lbs/ton  =  S0.45/PEU  for  NOx 
On  this  basis  the  maximum  fee  would 
be  SO. 69  per  PEU.  This  is  equivalent  to 
approximately  $120  per  landing  plus 
takeoff,  for  an  average  airplane.  To  put 
this  e.xcess  emissions  fee  in  the  context 
of  other  fees,  collected  from  commercial 
aircraft  operators  for  other  purposes, 
current  landing  fees  at  LAX  are  $1.56/ 
1,000  pounds  of  gross  landing  weight; 
for  a  typical  Boeing  737  this  is  about 
$178  and  for  a  Boeing  747  about  $913. 
From  another  perspective,  the  FAA 
allows  airports  to  apply  passenger 
facility  charges  of  $3  per  passenger  to 
pay  for  qualified  airport  improvements. 

The  $10,000/ton  emission  fee. 
therefore,  may  be  an  inappropriate 
starting  point  for  commercial  aircraft, 
since  the  likely  impact  is  so  small,  that 
between  2000  and  2005  upwards 
adjustment  is  very  likely  to  be  needed. 
EPA  believes  that  a  substantially  higher 
fee  may  be  necessary  for  commercial 
aircraft  in  order  to  ensure  compliance 
with  the  seasonal  environmental 
performance  targets.  On  the  other  hand, 
the  expectation  of  larger  fees  after  2001 
may  have  an  effect  on  its  own.  Also, 
there  are  enough  fee  cycles  between 
2001  and  2005  that  a  fee  level  which 
will  produce  the  desired  reductions  by 
2005  should  be  reachable  by  2005  even 
if  the  fees  initially  are  based  on  $10,000 
per  ton.  EPA  requests  comment  on  what 
fee  levels  will  achieve  the  objective  of 
discouraging  noncompliance  without 
being  excessive,  and  on  what  the 
starting  level  of  the  fees  should  be. 

EPA  believes  that  fee  collected  under 
this  program  must  be  submitted  to  the 
United  States  treasury  and  can  not  be 
redirected  for  air  pollution  mitigation 
projects  or  other  purposes.  The  Agency 
requests  comment,  however,  whether 
this  is  true  for  fees  collected  from 
foreign  flag  air  carriers  under 
international  aviation  agreements.  For  a 
general  discussion  on  the  disposition  of 
collected  fees  see  section  III.A.2.b. 
[(])  Averaging  and  Trading.  The 
Agency  proposes  to  allow  an  airline  to 
calculate  its  average  seasonal 
environmental  performance  across  the 
entire  area  in  order  to  determine 
compliance  with  the  emission  rate 
target.  This  approach  will  provide 
airlines  with  the  flexibility  to  shift 
operations  within  the  basin  to  meet 
demand  in  an  environmentally 
beneficial  manner;  an  airline  could 
move  some  of  its  operations  to  a  less- 
congested  airport  to  take  advantage  of 


reduced  taxi  times  and  resultant 
emissions  reductions,  for  example.  It 
also  allows  an  airline  to  operate  at  some 
airports  in  excess  of  the  pounds-per- 
PEU  level  and  offset  the  excess  at  other 
airports  where  emission  control  may  be 
more  economical.  EPA  requests 
comment  on  the  feasibility  and 
desirability  of  determining  compliance 
in  such  a  manner. 

EPA  also  requests  comment  on 
including  an  emissions  credit  program 
as  part  of  the  control  strategy  proposed 
today.  Any  commercial  airline  that 
achieves  emission  reductions  greater 
than  those  required  could  sell  or 
otherwise  transfer  credits  thus  generated 
to  other  commercial  airlines,  which  in 
turn  could  use  the  credits  to  comply 
with  the  pounds  per  PEU  target  and 
minimize  or  avoid  paying  emissions 
fees.  Such  a  credit  program  would 
provide  commercial  aircraft  operators 
with  an  incentive  to  reduce  emissions  to 
a  level  below  that  required,  thus 
rewarding  those  airlines  with  the  ability 
to  operate  in  an  efficient  and 
environmentally  beneficial  manner.  A 
credit  program  also  would 
accommodate  those  airUnes  that  cannot 
achieve  their  individual  emission  rate 
targets  because  of  certain  operating 
circumstances. 

Simple,  direct  airline-to-airline  credit 
trades  could  be  incorporated  into  EPA's 
annual  reporting  and  fee  calculation 
program  fairly  easily  with  little  extra 
resources  on  EPA"s  part.  An  expanded 
credit  system  in  which  credits  become 
a  commodity  that  can  be  purchased  and 
re-sold  would  require  more  monitoring 
and  enforcement  to  prevent  error  and 
fraud.  EPA  would  be  likely  to  allow 
such  a  system  only  if  a  state  or  local 
agency  took  responsibility  for  the  work 
of  keeping  it  honest  and  accurate,  given 
the  expected  limits  on  EPA  resources  to 
implement  all  aspects  of  the  FIP. 

EPA  notes  that  the  RECLAIM  credit 
trading  program  for  NOx  emissions  was 
recently  adopted  in  the  South  Coast, 
and  is  an  example  of  cross-source 
trading  of  excess  emission  reductions 
relative  to  well  quantified  baselines  and 
requirements  for  further  emission 
reduction.  The  RECLAIM  program 
covers  certain  NOx  source  types  that 
were  most  amenable  to  emissions 
quantification  and  verification.  Such  a 
cross-source  trading  system  has  obvious 
attractions  in  terms  of  achieving  a  given 
environmental  goal,  while  allowing  the 
most  economically  efficient  business 
choices  consistent  with  that  goal. 

EPA  anticipates  that  commercial 
airlines  may  be  interested  in  a  program 
that  provides  the  option  of  purchasing 
emission  credits  to  allow  more 
operational  flexibility.  Since  the 


RECLAIM  program  operates  off  a 
declining  schedule  of  allowable 
emissions  from  the  subject  sources, 
rather  than  from  the  declining  emissions 
caps  established  by  the  FIP,  RECLAIM 
NOx  credits  are  not  necessarily  surplus 
to  the  FIP  and  cannot  be  used  by 
sources,  including  commercial  airlines, 
to  meet  their  FIP  emission  limits  or  to 
reduce  their  fee  liability.  Given  EPA's 
concern  about  the  adequacy  of  its 
implementation  resources,  EPA  is  not 
proposing  to  establish  a  cross-source 
trading  program  of  its  own.  However, 
EPA  welcomes  comments  on  whether 
and  how  state  or  local  agencies  could 
help  operate  a  credit  trading  system 
which  would  be  in  keeping  with  the 
FIPs  control  levels  and  which  would  be 
available  to  the  airline  industry. 

[e]  Reporting  and  Recordkeeping,  (i) 
Compliance  plans.  The  stationary 
source  cap  program  includes  a 
requirement  for  affected  sources  to 
submit  compliance  plans  that  describe 
planned  emission  reduction  measures. 
EPA  could  establish  a  similar 
requirement  for  commercial  airlines  as 
part  of  today's  proposed  control 
strategy.  Such  compliance  plans  would 
be  submitted  by  airlines  in  advance  of 
the  control  period  and  would  describe 
in  some  detail  the  various  emission 
reduction  measures  planned  for  the 
2001-2005  control  period.  Compliance 
plans  also  could  include  information  on 
expected  activity  during  the  control 
period,  which  would  provide  EPA  with 
an  opportunity  to  review  the  PEU 
forecast  and  update  the  environmental 
performance  targets  if  necessary.  Most 
importantly,  C9mpliance  plans  could 
provide  an  opportunity  for  the  FAA  to 
review  airline  emission  reduction  plans 
for  safety  considerations. 

Compliance  plans  would  impose 
significant  administrative  burdens  on 
commercial  airlines,  EPA.  and  the  FAA. 
however.  The  Agency  therefore  requests 
comment  on  the  desirability  of  requiring 
airlines  to  submit  compliance  plans, 
and  on  the  information  that  should  be 
provided  in  such  plans  should  they  be 
required.  EPA  does  not  contemplate  that 
compliance  plans  if  required  would 
become  legally  binding  on  the  airlines 
that  submit  them  since  that  would 
impede  business  flexibility  and  is  not 
essential  to  the  effectiveness  of  the 
program.  However,  if  EPA  does  require 
compliance  plans,  deliberate 
misrepresentation  of  an  airlines  plans 
may  be  made  a  violation  of  the  FIP. 

(ii)  Baseline  reports.  As  described 
above,  EPA  requests  comment  on 
requiring  airlines  to  submit  baseline 
reports  that  provide  emissions  data  for 
the  baseline  year  of  1990,  or  some 
alternative  baseline  reporting  period  as 
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:  iscussed  in  section  III.D.4.e.(2)(b) 
1  )ove.  Baseline  reports  would  provide 
:PA  with  additional  detail  and 
arecision  for  the  pu-TJose  of  establishing 
le  baseline  emissions  inventory,  the 
!  tasonal  emission  limits,  and, 
1  Itimately,  the  seasonal  environmental 
)  irformance  targets.  Any  revisions  to 
1  le  emission  limits  and  environmental 
)  jrformance  targets  would  bo  made 
<.  Xer  notice  and  opportunity  for  public 
I :  >mment. 

One  alternative  for  implementing  a 
1  •  iseline  reporting  requirement,  is  to 
1 « quire  commercial  airline  operators  to 
1  aport  data  concerning  aircraft 
operations  into  or  out  of  the  basin  for 
Heir  particular  airline  in  the  baseline 
fear  of  1990  (or  for  1989  and  1990  for 
•\e  purpose  of  calculating  a  two-year 
average).  Airlines  would  submit  this 
data  to  EPA  no  later  than  180  days 
fallowing  finalization  of  this  rule.  These 
reports  could  also  provide  information 
on  ground  access  vehicles  under  the 
direct  control  of  airlines  for 
incorporation  into  the  control  strategy. 
More  specifically,  the  baseline  reports 
could  include  the  following  information 
to  be  provided  by  airhnes: 

•  Aircraft  type  and  model,  engine 
type  and  model,  and  number  of  landing/ 
taie-off  operations  (LTOs). 

•  Taxi/idle  time  by  engine  for  each 
flight. 

•  Auxiliary  Power  Unit  (APU) 
operating  time. 

•  Ground  Support  Equipment  (GSE) 
fxipulation  by  type. 

•  GSE  activity  by  fuel  type,  engine 
size,  and  annual  use  hours. 

EPA  recognizes  that  detailed 
information  may  not  be  available  in 
e»ph  of  these  categories  for  1990.  In 
tliese  instances  affected  airhnes  could 
nport  estimated  data;  such  estimates 
V  ould  be  accompanied  by  a  description 
o  Ithe  estimation  methodology  used, 
ititluding  any  supporting  data. 
A  Uematively.  EPA  could  establish  a  set 
0  jdefault  values  for  use  in  the  absence 
o  detailed  data,  as  described  above.  The 
Agency  rc-quests  comment  on  these  and 
oiaer  baseline  report  alternatives. 

liii)  Annual  compliance 
di  ijeiTnination  reports.  Beginning  with  a 
report  describing  activity  Curing  the 
1999  ozone  season,  the  FIP  will  require 
commercial  airlines  to  submit  annual 
ref|orts  within  60  days  of  the  close  of 
each  calendar  year.  These  reports  will 
include  information  on  aircraft  related 
emissions  and  airUne  activity  for  the 
previous  year's  ozone  season. 

Commercial  airline  operators  will  be 
required  to  submit  annual  reports 
describing  regulated  aircraft-related 
activities  and  emissions  in  each  control 
area  for  their  airline  during  the 


preceeding  year's  ozone  season 
beginning  in  1999.  These  annual 
emissions/activity  reports  will  be 
submitted  to  EPA  within  60  days  of  the 
close  of  each  calendar  year;  the  first 
report  thus  would  be  due  by  March  1. 

2000.  initiating  these  annual  reports  in 
1999  will  provide  airlines  and  EPA  with 
an  opportunity  to  assess  data-gathering 
and  -analysis  requirements  well  in 
advance  of  the  first  emission  targets  in 

2001.  as  well  as  providing  airlines  with 
important  information  on  their 
performance  needs  prior  to  the  first 
round  of  required  reductions. 
Subsequent  armual  reports  will  be  used 
to  determine  compliance  with  the 
seasonal  emission  targets. 

P'ailure  to  submit  an  annual 
emissions/activity  report  will  subject  an 
airline  to  EPA  enforcem.ent.  Affected 
airlines  will  be  required  to  maintain 
appropriate  data  collection  equipment 
and  procedures  necessary  to  complete 
the  aimual  report  in  a  satisfactory- 
manner.  Failure  to  maintain  such 
equipment  and  procedures  also  will 
subject  an  airline  to  EPA  enforcement. 

Annual  emissions/activity  reports 
will  include  the  following  information 
for  aircraft  and  aircraft-related 
operations  during  the  seasonal  control 
period; 

•  Flight  number  for  each  flight. 

•  Aircraft  type  and  model  for  each 
Right. 

•  Engine  type  and  model  for  each 
flight. 

•  Taxi/idle  time  by  engine  for  each 
flight. 

•  Auxiliary  Power  Unit  (APU) 
operating  time. 

•  Number  of  passengers  carried  for 
each  flight. 

•  Weight  of  non-passenger  cargo  for 
each  flight. 

•  Ground  Support  Equipment  (GSE) 
population  by  type. 

•  GSE  activity  by  fuel  type,  engine 
size,  emission  control  level,  and  number 
of  hours  used. 

Airlines  will  be  required  to  track  and 
report  actual  data  for  the  above 
information  categories.  Default  values 
vvrill  not  be  accepted  for  the  purposes  of 
determining  compliance  with  the 
environmental  performr'.nce  target. 

Reporting  airlines  will  be  required  to 
calculate  their  VOC  and  NOx  emissions 
for  the  ozone  season  using  tlie  above 
data  and  enter  these  emissions  on  the 
report  form.  The  Agency  anticipates 
using  existing  EPA  documents  for  the 
emission  calculation  methodology. 
Comments  are  requested  on  the 
desirability  of  issuing  additional 
specific  technical  guidance  concerning 
emissions  calculations  for  aircraft  and 
aircraft-related  operations.  Reporting 


airlines  also  will  be  required  to 
calculate  their  total  PEUs  using 
passenger  and  cargo  data,  as  well  as 
their  pounds/PEU  emission  rate  for  VOC 
and  NOx,  and  enter  these  results  on  the 
report  form. 

An  airline's  compliance  with  a 
seasonal  environmental  performance 
target  will  be  determined  by  comparing 
actual  pounds-per-PEU  performance 
against  the  target.  An  airline  whose 
actual  perfomiance  exceeds  the  target 
will  be  required  to  submit  a  fee 
proportional  to  the  resultant  excess 
emissions,  as  described  in  "Fee  System" 
above.  This  fee  will  be  remitted  aicng 
with  the  annual  compliance 
determination  report. 

An  airline's  annual  emissions/activity 
report  will  include  a  statement  signed 
by  a  corporate  officer  affirming  the 
report's  accuracy.  Failure  to  provide 
accurate  information  in  the  annual 
emissions/activity  report  will  be 
considered  a  FIP  violation  subject  to 
EPA  enforcement.  Reporting  airlines 
will  be  required  to  maintain  copies  of 
their  annual  reports  for  three  years, 
including  all  relevant  calculation 
worksheets  and  supporting  data. 

(/)  Exemptions.  EPA  requests 
comment  on  the  desirability  of 
providing  exemptions  from  the 
requirements  of  this  control  program  for 
certain  types  of  commercial  aircraft 
operations  or  unusual  situations. 
Atj^pical  aircraft  operations  beyond  the 
control  of  an  airline  and  not  anticipated 
in  the  design  of  the  operations  data 
collection  system,  such  as  in-flight 
emergency  situations  requiring 
emergency  landings,  could  be  exempted 
from  reporting  requirements  and  would 
not  count  toward  an  airline's 
environmental  performance.  Also, 
certain  small  commercial  aircraft 
operators  might  be  unnecessarily 
burdened  under  this  program  relative  to 
the  emissions  reductions  that  might  be 
obtained.  EPA  requests  comment  on  the 
desirabihty  and  feasibifity  of 
establishing  a  de  minimis  exemption  for 
this  control  program.  Additionally,  the 
Agency  requests  comment  on  the 
desirabihty  of  waiving  part  or  all  of  any 
fee  incurred  by  individual  airlines  that 
can  demonstrate  unreasonable  economic 
hardship  or  burden  on  interstate 
commerce.  Finally,  comments  are 
solicited  on  appropriate  procedures  and 
criteria  for  granting  exemptions  to 
foreign  flag  air  carriers  to  ensure 
compliance  with  international  treaties, 
bila'erial  agreements,  or  when  the 
Secretary  or  Deputy  Secretary  of  the 
Department  of  State  find  that  granting 
such  an  exemption  is  in  the  national 
interest  of  the  United  States. 
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[3]  Legal  Authority  and  Regulatory 
Interactions.  As  noted  in  this  preamble, 
EPA  has  broad  authority  under  section 
110(c)  to  promulgate  regulations  in  a 
FIP  when  states  have  failed  to  submit  a 
state  plan  or  have  submitted  defective 
state  plans.  See  Southland  Terminal 
Corp.  v.  EPA.  504  F.2d  646,  669  (1st  Cir. 
1979).  The  courts  have  not  required  EPA 
to  demonstrate  explicit  authority  for 
promulgating  specific  control  measures 
in  FIPs.  Instead,  EPA  may  exercise  its 
broad  authority  under  section  110(c) 
unless  such  authority  is  expressly 
prohibited  under  the  Act,  other  statutes, 
or  the  United  States  Constitution.  EPA's 
general  regulatory  authority  and  its 
authority  under  section  110(c)  include 
the  ability  to  impose  and  enforce 
pollution  fees.  See  42  U.S.C.  Sections 
110(a)(2)(A);  172(c)(6). 

Congress  has  also  granted  express 
authority  to  EPA  to  set  emissions 
standards  for  certain  sources  of 
pollution,  such  as  aircraft  and  new 
locomotive  engines.  See  42  U.S.C. 
Sections  7547.  7571  (a)(2).  In  vesting 
EPA  with  authority  to  promulgate 
aircraft  emissions  standards.  Congress 
recognized  the  authority  of  the  Federal 
Aviation  Administration  (FAA)  to 
regulate  aircraft  design  and  manage  the 
navigable  airspace  to  assure  safety  and 
efficiency.  Sections  231  and  232  of  the 
Act  establish  a  cooperative  scheme  in 
which  EPA  is  required  to  consult  with 
FAA  in  setting  emissions  standards,  and 
FAA  is  charged  with  enforcirig  those 
standards.  42  U.S.C.  Sections  7571- 
7472.  The  president  may  disapprove 
any  standard  after  notice  and  an 
opportunity  for  a  hearing,  based  upon  a 
finding  by  the  FAA  that  the  standard 
would  create  a  hazard  to  safety. 
Additionally,  in  section  233,  Congress 
preempted  the  states  from  enacting  or 
enforcing  any  emission  standards  for 
aircraft  that  did  not  conform  to  the 
federal  standards.  Id.  Section  7573. 

EPA's  broad  powers  under  section 
110(c)  provide  the  legal  authority  for 
promulgating  the  control  strategy 
proposed  in  the  FIP — an  emissions  fee 
system  based  on  a  declining 
performance  target  expressed  in  ptT 
passenger  emissions  that  can  be 
achieved  tlirough  either  operational  or 
technological  means.  EPA  is  not 
exercising  its  authority  under  section 
231  to  promulgate  technology  forcing 
emission  standards  for  aircraft  engines 
as  the  control  strategy  in  this  FIP. 
Nevertheless,  the  proposed  control 
stralegy  maintains  cooperative 
interaction  between  EPA  and  FAA  and 
recognizes  FAA's  expertise  in  aircraft 
safety  and  navigation.  EPA  has 
consulted  with  FAA  in  drafting  the 
proposed  control  strategy  and  will 


continue  to  consult  and  cooperate  with 
FAA  in  finalizing  and  implementing  the 
control  strategy. 

EPA  has  determined  that  the 
proposed  control  strategy  is  well  within 
the  broad  scope  of  powers  under  section 
110(c)  and  that  the  strategy  is  not 
prohibited  under  any  provisions  in  the 
Act.  As  explained  elsewhere  in  this 
preamble,  EPA  has  solid  legal  authority 
for  fee  systems  to  encourage  emission 
reductions.  Further,  EPA  believes  that 
the  proposed  control  strategy  is  not 
prohibited  by  or  in  direct  conflict  with 
other  federal  regulations  and  statutes, 
such  as  the  .-\irline  Deregulation  Act  of 
1978  (  "AD.^").  the  Airport  Noise  and 
Capacity  Act  of  1990  ("ANCA"),  or  the 
Federal  Aviation  Act.  which  establishes 
FAA  for  overseeing  aircraft  safety,  the 
efficient  use  of  the  navigable  airspace, 
and  the  national  air  transportation 
system. 

The  proposed  program  is  designed  to 
ensure  that  substantial  emission 
reductions  are  achieved  by  the  aviation 
industry.  However,  the  strategy  neither 
establishes  a  hard  and  fast  emissions 
budget  or  cap  for  individual  commercial 
airline  operators,  nor  specifies 
compliance  measures.  Instead,  the 
program  relies  on  environmental 
performance  targets  or  emissions  rate 
goals  with  fees  for  excess  emissions. 
The  approach  leaves  each  operator  with 
the  discretion  to  choose  the  best 
compliance  strategy  for  achieving 
environmental  goals  and  satisfying 
market  demands. 

A  commercial  airline  may  choose  to 
satisfy  the  emission  reduction 
requirements  with  compliance  measures 
ranging  from  relatively  straightforward 
options  to  very  challenging,  more 
difficult  approaches.  EPA's  preliminary 
analysis  suggests  that  the  lower  end  of 
this  range  includes  such  measures  as 
converting  ground  service  equipment  to 
cleaner  power  sources;  increased  use  of 
single  engine  taxiing;  implementing 
procedural  improvements  to  reduce 
congestion  and  taxi/idle  times; 
purchasing  cleaner,  current  production 
aircraft;  or  possibly  purchasing 
emissions  credits. 

At  the  upper  end  of  this  range, 
airlines  may  choose  to  tow  aircraft 
rather  than  taxi  with  onboard  power; 
substantially  improve  load  factors; 
pursue  the  production  of  new  engine 
designs  with  low-NOx  staged- 
combustion  systems  which  are  presently 
nearing  production  for  certain 
applications;  or  develop  additional 
clean  engine  technology.  An  airline 
which  continues  to  have  excess 
emissions  after  choosing  from  among 
these  possible  measures  will  pay 
emission  fees  on  its  activities.  It  might 


then  choose  to  limit  activity  to  reduce 
its  total  fee  liability. 

Concerns  have  been  raised  that  this 
strategy  may  require  airlines  to  choose 
operational  measures  that,  for  safety 
reasons,  should  be  left  to  the  discretion 
of  the  pilot  in  command.  For  example, 
the  FAA  has  advised  that  the  decisions 
to  reduce  use  of  reverse  thrust  and 
increase  use  of  single-engine  taxiing 
should  ultimately  be  those  of  the  pilot. 

Beyond  these  choices,  concerns  have 
been  raised  that  compliance  with  the 
no-fee  emission  reduction  targets  may 
depend  on  technology-forcing  aircraft 
engine  development,  and  that  the 
liability  for  noncompliance  fees  may 
directly  or  indirectly  result  in  a 
limitation  on  activity.  EPA  requests 
comments  on  tlie  likelihood  that,  and 
the  point  within  the  range  of  proposed 
emission  reductions  (e.g.,  30-45  percent 
for  NOx)  at  which,  such  measures  as 
advanced  engine  development  may  be 
required.  The  Agency  also  seeks 
comment  on  the  legal  and  policy 
implications  of  a  strategy  that  has  the 
potential  to  create  an  economic 
incentive  for  airlines  to  limit  operations 
at  airports  in  the  FIP  areas.  EPA  also 
requests  comments  on  the  legal  and 
pohcy  implications  of  the  proposed 
strategy  if,  after  public  comment  and 
further  study  the  Agency  determines 
that  at  the  upper  end  of  the  emissions 
reduction  range  under  consideration, 
the  requirement  may  have  the  potential 
to  induce  airlines  to  choose  between 
such  options  as  encouraging 
implemention  of  aircraft  operational 
measures  that  currently  are  left  to  pilot 
discretion  for  safety  reasons  on  the  one 
hand,  and  limiting  the  number  of 
operations  at  the  airport  on  the  other. 
Finally,  comment  is  requested  on  the 
relationship  between  EPA's  legal 
authority  under  section  110(c)  and 
section  231.  should  the  strategy  result  in 
the  regulated  industry  having  as  its  only 
options,  outside  of  activity  limits, 
reliance  on  either  technology-forcing 
aircraft  engine  advances  to  meet  the 
emission  reduction  targets,  or  p.iying 
the  proposed  fees. 

Regardless  of  the  means  by  which 
compliance  is  achieved,  the  proposed 
control  strategy  does  not  appear  to 
mandate  or  indirectly  require  an 
accelerated  fleet  turnover  that  would 
potentially  conflict  with  the  schedule 
established  under  ANCA  for  reducing 
noise  by  the  end  of  1999  (See  49  U.S.C. 
App.  Section  2157  (a)),  because  the  first 
FIP  controls  would  not  apply  until  2001 
and  the  must  stringent  controls  would 
not  bo  required  until  2005.  The 
proposed  control  stralegy  also  appears 
consistent  with  the  statutory 
requirements  and  mandate  for  the  FAA 
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I  nder  the  Federal  Aviation  Act,  49 
[p.S.C.  App.  1348. 

During  the  drafting  of  the  proposed 
:^ntrol  strategy,  EPA  considered  but 
rejected  requiring  the  airport  proprietor 
to  implement  and  enforce  regulation  of 
the  commercial  airlines.  EPA  rejected 
this  concept  and  chose  for  EPA  and 
FAA  to  implement  and  enforce  the 
proposed  strategy  because  the  proprietor 
has  more  limited  authority  over  the 
commercial  airlines  and  because  the 
courts  have  held  that  there  are  limits  on 
EPA's  ability  to  mandate  municipal 
entities  to  control  the  behavior  of  others 
by  requiring  specific  measures.  See 
Brown  v.  EPA,  521  F.2d  827  (9th  Cir. 
1475),  vacated  on  other  grounds,  431 
U.S.  99(1977). 

The  proposed  control  strategy  treats 
all  commercial  airlines  identically,  and 
the  proposed  strategy  envisions 
compliance  by  international  air  carriers 
as  vvrell  as  domestic  airlines.  EPA 
believes  that  international  air  carriers 
are  required  to  comply  with  all 
applicable  rules  and  regulations, 
including  air  quality  laws.  Therefore, 
EPA  is  not  proposing  to  treat  foreign  air 
Carriers  any  differently  than  the 
domestic  commercial  airlines,  subject  to 
any  supervening  requirements  in  treaty 
obligations.  During  the  comment  period 
on  the  proposed  control  strategy,  EPA 
will  be  contacting  the  Department  of 
Transportation,  the  Department  of  State, 
and  other  federal  agencies  to  ensure 
consistencies  with  relevant  rules, 
regulations,  and  agreements.  EPA  will 
ailso  explore  any  additional 
requirements  or  flexibility  for  the 
handling  of  fees  collected  from  foreign 
carriers. 

(4)  Ground  Access  Vehicles 
Controlled  by  Other  FIP  Elements.  The 
proposed  control  strategy  only  applies 
to  aircraft  and  related  emission  sources 
that  are  under  the  direct  control  of 
commercial  air  carriers.  This  is  because 
the  other  major  sources  of  emissions 
operating  at  airports,  such  as  GAV  and 
stationary  sources,  are  being 
siibstantially  controlled  under  other 
regulations.  Emissions  from  significant 
stationary  sources  are  controlled  under 
stationary  source  rules  implemented  by 
the  state  and  local  agencies  or  the  FIP. 
Emissions  from  GAV  are 
comprehensively  regulated  under  state 
rules  and  other  FIP  measures.  Also,  in 
conjunction  with  promulgating  the 
proposed  strategy,  EPA  is 
recommending  amending  provisions  in 
the  Airports  and  Airways  Improvement 
Act  ("AAIA").  49  U.S.C.  Section  2210, 
that  hmit  the  airport  proprietor's  ability 
to  spend  landing  fee  revenues  on 
pMJects  that  reduce  GAV  emissions 


through  promoting  mass  transit  or 
eliminating  congestion. 

(5)  Issues  for  Specific  Comment.  EPA 
requests  comment  on  the  desirability  of 
removing  the  Ventura  and  Sacramento 
control  areas  from  this  commercial 
aircraft  control  strategy. 

EPA  requests  comment  on  whether 
stationary  source  emission  reduction 
targets  are  appropriate  for  use  with  the 
commercial  aircraft  control  strategy. 

EPA  requests  comment  on  the 
desirability  of  using  a  two-year  average 
for  establishing  a  baseline  inventory, 
although  EPA  notes  that  any  multi-year 
average  must  represent  1990  emissions 
in  some  manner  consistent  with  Clean 
Air  Act  requirements. 

EPA  requests  comment  on  the 
desirability  and  feasibility  of  modifying 
the  basin-wide  emissions  target  to  lock 
in  emissions  reductions  that  will  result 
from  non-FIP  requirements  such  as  the 
Airport  Noise  and  Capacity  Act. 

EPA  proposes  today  to  allocate  GSE 
operated  by  fixed-base  operators  to 
specific  airlines  based  on  servicing 
provided  under  contract  agreements, 
and  requests  comment  on  possible 
alternatives  to  such  an  allocation 
strategy. 

EPA  requests  comment  on  potential 
alternatives  to  the  ozone-season  control 
period  proposed  today. 

EPA  requests  comment  on  the 
appropriate  schedule  of  reduction  for 
the  seasonal  emission  cap  even  though 
the  final  (2^05)  emission  cap  would  not 
change. 

EPA  requests  comment  on  a  triggering 
mechanism  that  would  prevent 
implementation  of  the  fee  system  as 
long  as  the  area-wide  commercial 
aircraft  emission  allowance  target  is 
achieved. 

EPA  requests  comment  on  what  fee 
levels  will  achieve  the  objective  of 
discouraging,  noncompliance  without 
being  excessive. 

EPA  requests  comment  on  alternative 
methods  for  establishing  activity  factors 
that  may  be  automatically  updated 
based  on  prior-year  operational  data. 

The  airlines  have  reported  using  as  a 
"rule  of  thumb"  200  pounds  of  payload 
for  each  passenger,  which  includes  the 
weight  of  the  passenger  and  his  or  her 
luggage.  EPA  requests  comment  on 
whether  this  is  an  appropriate  and 
equitable  value. 

EPA  requests  comment  on  the 
possible  incorporation  of  an  emi.ssions 
credit  program  as  part  of  the  control 
strategy  proposed  today,  and  on  ways  to 
involve  state  and  local  agencies  in  order 
to  make  more  trading  opportunities 
available  to  the  airlines. 

EPA  requests  comment  on  the 
desirabihty  of  issuing  additional 


specific  technical  guidance  concerning 
emissions  calculations  for  aircraft 
operations. 

EPA  requests  comment  on  the 
desirability  of  requiring  airlines  to 
submit  baseline  reports,  and  on  possible 
alternative  methods  for  establishing  a 
reasonable  baseline  emissions 
inventory. 

EPA  requests  comment  on  the  current 
emissions  inventory  methodology  that 
uses  airport-specific  average  summer 
day,  mid-morning  mixing  heights  for 
July  and  August  1990  as  the  basis  for 
calculating  aircraft  climbout  and 
approach  emissions.  (The  amount  of 
time  spent  in  each  of  these  operational 
modes  depends  on  the  height  of  the 
inversion  layer.)  Aherhatively,  a  single 
defauh  mixing  height  (e.g.,  3000  feet 
above  ground  level)  could  be  used  for 
all  aircraft  operations.  This  could 
simplify  the  calculation  procedure,  but 
may  not  be  as  representative. 

EPA  requests  comment  on  the 
desirability  of  requiring  airlines  to 
submit  compliance  plans,  and  on  the 
information  that  should  be  provided  in 
such  plans  should  they  be  required. 

EPA  requests  comment  on  the 
desirability  of  providing  exemptions 
from  the  requirements  of  this  control 
program  for  certain  types  of  emergency 
or  atypical  commercial  aircraft 
operations  beyond  the  control  of  aircraft 
operators. 

EPA  requests  comment  on  the 
desirability  and  feasibility  of 
establishing  a  de  minimus  exemption 
for  this  control  program. 

The  Agency  requests  comment  on  the 
legal  and  policy  implications  of  a 
strategy  that  has  the  potential  to  create 
incentives  to  limit  operations  at  airports 
in  the  FIP  areas. 

EPA  requests  comment  on  the 
relationship  between  EPA's  legal 
authority  under  sections  110(c)  and  231 
if  the  strategy  results  in  the  regulated 
industry  having  as  a  principal  option, 
reliance  on  technology-forcing  aircraft 
engine  advances  to  meet  the  emission 
reduction  targets. 

Persons  submitting  comments  on 
these  issues  or  other  specific  aspects  of 
today's  proposal  should  consider  and 
discuss  the  possible  impact  of  their 
comments  on  other  elements  of  the 
control  program,  particularly  when  such 
comments  propose  alternative  strategies 
that  would  achieve  smaller  or  larger 
emission  reductions  from  commercial 
aviation. 

(6)  Aviation  Working  Group  Issues/ 
Concerns  To  gather  information  used  in 
preparing  today's  action,  the  Agency 
formed  a  working  group  composed 
principally  of  representatives  from  EPA, 
FAA,  various  State  and  local  regulatory 
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authorities,  airport  operators,  and 
airlines.  The  mission  of  the  working 
group  was  to  acquire  emission  inventory 
data,  assess  inventory  methodologies, 
and  identify  operational  and 
technological  issues  regarding  potential 
control  strategies. 

The  proposed  environmental 
performance  target/fee  control  program 
represents  a  new  and  imiovadve 
strategy  for  aviation.  EPA  has  attempted 
to  address  many  of  the  issues  and 
concerns  raised  by  the  working  group 
members,  but  recognizes  that  significant 
issues  and  differences  of  opinion 
remain.  In  order  to  facilitate  public 
comment  on  these  issues.  EPA  has 
requested  comment  on  specific  topics 
throughout  the  description  of  the 
proposal.  Nonetheless.  EPA  is  taking  an 
additional  step  to  ensure  that  concerns 
raised  by  the  airline  industry  are  fully 
aired  as  part  of  this  rulemaking.  The 
industry's  concerns,  as  submitted  by  the 
Airline  Transport  Association.'*  are 
summarized  as  follows: 

•  Further  regulation  of  aircraft 
emissions  under  the  FIP  is  unnecessary' 
because  VOC  emissions  from  aircraft 
have  already  been  reduced  and  will 
continue  to  decrease  substantially 
through  the  next  decade.  Fleet 
modernization  due  to  market  forces  and 
phase  out  of  Stage  II  aircraft  will 
substantially  decrease  VOC  emissions. 

•  Any  FTP  requirements  for  aircraft 
emission  reductions  would  be  illegal 
per  section  110(a)(5)(C)  of  the  Clean  Air 
Act.  It  would  also  run  coimter  to  the 
jurisdiction  of  IXDT  to  ensure  a  safe  and 
efficient  air  transportation  system. 

•  Emission  reductions  required  by  the 
FIP  would  ukimately  require  limiting 
the  number  of  flights,  which  would 
have  a  devastating  effect  on  the  region's 
economy. 

•  Airlines  will  be  subject  to  NOx 
reductions  under  a  regulatory  scheme 
being  developed  by  the  International 
Civil  Aviation  Organization  (ICAO). 
This  international  approach  is  necessary 
to  keep  from  placing  U.S.  airlines  at  a 
competitive  disadvantage  in  the  global 
marketplace. 

•  Any  FIP  proposal  that  directly  or 
indirectly  affects  aircraft  operations 
would  unwisely  and  unlawfully 
impinge  on  the  control  of  the  Federal 
Aviation  Administration  {FA^\)  over  the 
safety  and  efficiency  of  airport 
operations.  The  pilot  in  command  is  the 
final  authority  as  to  the  operation  of  the 
aircraft.  Measures  such  as  single  engine 
taxiing,  derated  takeoffs,  and  limiting 
use  of  reverse  thrust  on  landing  may 
pose  safety  hazards. 


'«  For  mors  detail  »»e  the  letter  from  R  Kettler. 
ATA  to  R.  Wilson.  EPA,  d«te<l  December  27. 1993. 
available  in  the  rulentatuQg  docket 


•  EP.\  has  no  authority  to  prescribe  a 
bubble  to  control  airport  or  airline 
emissions.  Proposal  of  an  airUne  or 
airport-wide  emissions  cap  would 
require  either  operational  changes  that 
raise  serious  safety  and  efficiency 
concerns  or  a  reduction  in  the  number 
of  flights.  These  would  \iolate  either  the 
Federal  Aviation  Act,  FA.\  regulations 
or  the  Airline  Deregulation  Act  of  1978. 

•  Airport  proprietors  are  preempted 
from  exerting  operational  controls  with 
regard  to  aircraft  and  airUnes. 

•  Use  of  a  bubble  would  be 
unworkable,  since  neither  EPA  nor 
airport  proprietors  have  the  expertise  or 
the  resources  to  supervise  and  enforce 
restrictions  on  the  hundreds  of 
businesses  and  operations  that  are 
potential  emission  sources  at  an  airport. 

•  Control  of  domestic  aircraft 
emissions  under  the  FIP  would 
discriminate  unfairly  against  U.S.  air 
carriers.  Foreign  carriers,  military  and 
general  aviation  must  be  subject  to  the 
same  controls  as  commertdal  domestic 
carriers. 

•  Any  emissions  decreases  from  the 
closure  or  realignment  of  military 
airfields  must  be  credited  to  the  aviation 
sector  as  a  whole. 

•  Although  the  Clean  Air  Act  requires 
EPA  to  use  a  1990  baseline  for 
determining  overall  emission  reduction 
goals  for  the  FIP.  EPA  should  allow  the 
use  of  other  years  for  particular  sources. 
A  1987  baseline  year  for  aircraft  would 
be  more  equitable,  because  individual 
airlines  have  been  voluntarily  reducing 
their  VOC  emissions  since  that  date  by 
phasing  in  quieter  and  cleaner  engines. 

•  As  an  ahemative  to  allowing  an 
earlier  baseline  year,  the  rule  might 
provide  that  the  benefit  of  percentage 
reductions  by  those  industries  that  have 
made  the  least  pre-1990  emission 
reductions  be  shared  with  industries 
that  made  the  most  pre-1990  progress. 

•  ATA  questions  the  authority  of  EPA 
to  regulate  airline  ground  service 
equipment  (GSE)  emissions. 

•  The  airline  industry  maintains  that 
EPA  has  unfairly  focused  on  airline  GSE 
regulation,  while  ignoring  similar  off- 
road  vehicles  used  by  other  industries. 

•  The  airline  industry  has  provided 
evidence  that  GSE  emissions  amoimt  to 
nearly  40  percent  of  airline-controlled 
emissions,  in  contrast  to  the 
substantially  lower  percentage 
estimated  by  EPA.  "Thus,  there  may  be 
much  greater  opportunity  for  emission 
reductions  from  GSE  than  EPA  has 
previously  contemplated. 

•  To  the  extent  tJiat  GSE  emission 
regulation  is  permissible.  EPA  should 
develop  a  reasonable  phase-in  schedule 
for  such  regulations  to  allow  for  the 
development  of  appropriate  controls 


and  to  work  through  the  associated 
technical  problems. 

The  Agency  requests  commer^ti  or. 
the  concerns  and  issues  raised  by  the 
airline  industry. 

(c)  Military-  Aviation.  (2)  Overview, 
(a)  Mihtary  Air  Base  Operations. 
Military  air  bases  are  defined  for  the 
purpose  of  this  proposal  as  facilities 
owned  and  operated  by  the  Depart^ient 
of  Defense  with  the  primary  mis.sion  of 
aircraft  operation.  Aircraft  operation 
emissions,  defined  here  as  emissions 
from  aircraft  themselves,  dominate  total 
emissions  at  a  military  air  base.  Like 
commercial  airports,  ground  support 
equipment  and  ground  access  vehicles 
also  contribute  to  a  miUtary  air  base's 
total  emissions.  Mobile  source-related 
emissions  from  these  "other  base 
operations"  sources  have  never  been 
fully  inventoried-  EPA  has  established  a 
working  group  in  conjunction  with  the 
Department  of  Defense  (DOD)  to 
compile  and  assess  complete  emission 
profiles  for  all  air  bases.  The 
information  that  is  currently  available  is 
contained  in  the  Technical  Support 
Document,  which  is  available  in  the 
rulemaking  docket  for  today's  proposal. 

Table  F  lists  the  military  installations 
in  the  control  areas  where  aircraft 
activity  has  been  identified,  ranging 
from  active  air  bases  with  intensive 
activity,  to  bases  with  only  minimal 
transient  operations.  The  South  Coast 
Air  Basin  contains  most  of  the 
installations.  As  an  example  of  their 
significance  in  FIP  areas,  emissions 
from  military  aircraft  operations  in  the 
South  Coast  air  basin  currently  are 
about  20  percent  of  those  generated  by 
commercial  aircraft  operations,  or  about 
0.3  percent  of  the  total  South  Coast  Air 
basin's  1990  baseline  emissions 
inventtwy  based  on  current  inventory 
data. 

A  mihtary  air  base  usually  has 
specific  aircraft  based  on-site;  the 
operational  characteristics  for  these 
aircraft  can  vary  widely  depending  on 
the  specific  mission  requirements  for 
the  based  unit  or  units.  Transient 
operations  resulting  from  military 
aircraft  based  elsewhere  can  comprise  a 
significant  pwrtion  of  a  military  air 
base's  total  aircraft  operations, 
depending  on  specific  military 
requirements,  but  most  of  these 
transient  operations  are  unscheduled 
and  difficult  to  characterize.  The 
military  aircraft  fleet  experiences 
relatively  slow  turnover;  aircraft  remain 
in  service  for  many  years,  and  new 
airframe  designs  enter  the  fleet  at  a 
relatively  slow  pace. 

The  ongoing  base  closure  and 
realignment  process  introduces  an 
important  element  into  the  process  of 
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daveloping  a  control  strategy  for 
military  aircraft  operations.  The 
Secretary  of  Defense  and  the  Defense 
Base  Closure  and  Realignment 
Commission  have  recommended  a  series 
of  defense  base  closures  across  the 
njation,  including  the  FIP  areas,  as  well 
at  a  concurrent  sequence  of 
"realignment"  actions  with  shifts  in  the 
IqiCation  and  intensity  of  military 
activity.  The  closure  of  several  air  ba.ses 
vyithin  the  control  areas  represents  the 
n)ore  significant  impact  on  the  control 
strategies  described  here.  Of  the  seven 
ntilitary  air  installations  located  in  the 
Spulh  Coast  area,  three  are  scheduled 
f(ir  closure  and  one  will  be  realigned. 
Ajircraft  operations  at  the  realigned 
installation  are  expected  to  decrease. 
(S$e  the  table  below  for  the  air  bases 
roGommended  for  closure.)  As  a  result  of 
tne  Base  Realignment  and  Closure 
(liRAC)  process,  emissions  from  military 
ajfcraft  will  be  significantly  reduced  by 
the  year  2000.  For  example,  emissions 
o|  VOC  and  NOx  will  decline  by  at  least 
5p  percent  in  the  South  Coast  control 
aiea  as  a  result  of  air  base  closures. 
a():cording  to  current  information.  (See 
the  Technical  Support  Document  for 
farther  discussion.) 

I  Certain  bases  are  slated  for  re-use  by 
civilian  entities  following  closure;  this 
ra-use  may  include  aircraft  activity. 
S^e  of  any  such  activity  may  represent 
relocation  of  current  or  future  gro\\lh  in 
cijvilian  aviation  from  other  airports  in 
tqe  respective  air  basins;  some  mav  be 
activity  which  would  not  have  occurred 
iq  that  basin  but  for  the  availability  of 
th^  closed  base. 

Military  Air  Bases  in  California  FIP 
Areas 

\iititary  Agency 

South  Coast  Air  Basin 

Production  Flight  Test-Air  Force  Plant 

42 — Air  Force 
El  Toro  MCAS  [closing] — Marine  Corps 
Lo*  Alamitos  A.-\F— Army  National 

(tuard 
March  AFB — Air  Force 
Norton  AFB  [closing]— Air  Force 
Si  ij  Clemente  Island — Navy 
Tufetin  MCAS  (closing] — Marine  Corps 

Sacramento  Air  Basin 

Mather  AFB  [closing] — Air  Force 
McClellan  AFB— Air  Force 

Vintura  County 

Channel  Islands — Air  National  Guard 
Point  Mugu  NAWS— Navy 

Abbreviations 


r — Army  Air  Field 
AFB — Air  Force  Base 
MCAS — Marine  Corps  Air  Station 


NAWS— Naval  Air  Weapons  Station 

(fc)  Control  Strategy.  As  with 
commercial  operations,  the  EPA 
examined  various  options  for  reducing 
total  emissions  from  military  aircraft 
operations  and  other  base  operations. 
These  options  included:  (1)  exempting 
military  aircraft  operations  from  FIP 
requirements  while  maintaining  a  cap 
on  all  other  mobile  source  emissions 
from  other  base  operations  at  military 
air  stations;  (2)  an  absolute  cap  on  total 
emissions  (including  aircraft)  under  the 
direct  control  of  the  Department  of 
Defense;  and  (3)  a  target  based  program 
using  an  allowable  emission  rate  and  a 
fee  for  excess  emissions  above  this  rate, 
like  that  proposed  for  commercial 
airports. 

EPA  proposes  the  first  of  these  three 
options.  EPA  is  proposing  to  exclude 
rnilitary  aircraft  operations  from  FIP 
requirements  for  national  security 
reasons,  as  explained  in  more  detail 
below.  Applying  restrictions  on  military- 
aircraft  operations  will  inevitably 
degrade  training  and  combat  readiness. 
Restrictions  would  impair  the  ability  of 
the  Department  of  Defense  to  perform 
assigned  missions  (including 
humanitarian  and  natural  disaster  relief, 
surveillance,  and  logistic  support). 

The  options  available  for  reducing 
emissions  from  military  aircraft  without 
requiring  a  significant  decrease  in  the 
number  of  aircraft  operations  are 
minimal.  Military  aircraft  are  designed 
to  specific  mission  requirements 
including  power,  maneuver,  lift,  and 
load.  Application  of  control 
technologies  to  existing  aircraft  would 
degrade  characteristics  inherent  in 
military  aircraft  design.  Arbitrary 
reductions  in  aircraft  operations  that 
may  be  required  to  meet  the  second  or 
third  alternative  control  stratc^gies  listed 
above  may  be  inconsistent  with  training 
and  operational  requirements  necessar\' 
for  national  security.  In  selecting  this 
proposal  to  exempt  military  aircraft 
operations  from  the  FIP  requirements. 
EPA  has  considered  the  approved  base 
closings  within  California  which  will 
provide  significant  reductions  in  current 
emissions  from  stationary,  aircraft  and 
other  mobile  sources  under  the  direct 
control  of  the  Department  of  Defense. 
One  consequence  of  these  closures  is 
that  the  reductions  in  operations  least 
harmful  to  military  readiness  have 
already  been  made.  The  incremental 
risk  to  readiness  of  further  reductions  in 
operations  is  therefore  that  much  more. 
The  DOD  established  an  internal  FIP 
working  group  in  December  1992  to 
examine  the  problems  associated  with 
potential  FIP  strategies,  identify  impacts 
to  military  operations  and  readiness. 


and  collect  data  from  military 
installations  in  the  FIP  areas.  Several 
concerns  have  been  identified.  The 
principal  concern  is  that  although 
military  aircraft  operations  contribute  a 
very  small  portion  of  the  total  area-wide 
emissions,  they  would  be  severely 
restricted  within  an  emissions  cap.  On 
military  air  installations,  the 
predominant  source  of  mobile  emissions 
is  aircraft  and  aircraft  support 
operations.  Severe  restrictions  will 
inevitably  degrade  training  and  combat 
readiness  necessary  to  minimize  the 
risks  associated  with  militarv  aviation. 
An  emission  cap  or  reduction  in 
training  operations  may  impair  the 
ability  to  perform  assigned  national 
missions  (including  humanitarian  relief, 
surveillance  and  logistics  support).  The 
options  available  for  reducing  mobile 
source  emissions  from  military  air 
stations  without  requiring  a  decrease  in 
aircraft  operations  are  minimal. 

Another  issue  is  the  limited  ability  for 
DOD  to  transfer  aircraft  to  military'  air 
stations  outside  the  FIP  areas.  To  move 
a  specific  aircraft  type  requires  that  the 
receiving  installation  have  the  necessary 
infrastnicture  to  accommodate  that 
particular  aircraft  type.  Additionally, 
permanent  moves  of  militan,'  assets  and 
personnel  are  also  not  fully  at  the 
discretion  of  the  military.  Anv 
significant  base  closure  action  or 
realignment  that  meets  certain 
thresholds  requires  that  the  action  be 
presented  to  the  BRAC  Commission  and 
subsequently  be  presented  to  Congress. 

Based  on  the  impact  the  second  and 
third  possible  FIP  control  strategies 
(listed  above)  would  have  on  militarv 
readiness,  and  the  already  scheduled 
decrease  in  military  aircraft  operations, 
EPA  proposes  that  military  aircraft  be 
exempt  from  the  FIP.  EPA  requests 
comments  on  excluding  miHtary  aircraft 
from  the  FIP  control  strategy. 

The  proposed  FIP  program  will 
control  mobile  source  emissions  from 
other  base  operations  under  the  control 
of  DOD.  These  sources  include  APUs. 
GSE,  captive  vehicle  fleets,  privately- 
owned  vehicles,  and  any  other  mobile 
sources  operated  within  an  air  base's 
boundaries.-  The  military  bubble  also 
will  include  DOD-controUed  non- 
aircraft  emissions  sources  that  operate  at 
locations  other  than  military'  bases,  such 
as  ground  equipment  based  at  civilian 
airports.  The  bubble  will  be  basin-wide 
rather  than  air  base-specific,  given  the 
variability  introduced  by  base  closure 
and  realignment  activities,  as  well  as  the 
need  for  operational  flexibihty. 

EPA  proposes  to  impose  a  declining 
cap  on  total  emissions  for  controlling 
these  other  base  operations  emissions 
from  all  air  bases  within  each  FIP  area. 
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This  avoids  ths  d;fl:cul:y  C'f  hi  ving  to 
allocate  baseline  emi.-.s:cns  anicng 
multiple  enti'ies  [s  g.,  p'?rhspf  ccuti  to 
indi'.idual  air  bases}.  Tins  approach  aiso 
takes  advantage  of  the  ir.ilitan's 
cc-:;t'alized  com-Tiand  structure;  DOD  (or 
eadi  branch  rf  the  a-Tned  fcrtesj  can 
rr.a.ndate  air  base  perfcrrTiance  at  a 
certain  emissions  level  {excluding 
aircraft  emissions)  commensurate  %\ith 
environmental  objectives  uhi'e 
maintaining  the  flexibilit}-  to  stage 
specific  missions  and  other  functions 
among  various  bases  inside  or  outside  of 
the  basin.  This  control  strategy  provides 
individual  base  commanders  with  the 
flexibility  to  implement  specific 
operational  and  procedural  measures 
necessary  to  achieve  the  specified 
emissions  goal,  and  avoids  having  EPA 
attempt  to  implement  specific  control 
measures  for  military'  operations.  The 
centralized  command  structure  means 
that  a  single  entity  is  the  focus  of  the 
control  strategy. 

An  absolute  emissions  cap  approach 
does  not  require  a  projection  of  activity 
in  future  years,  one  of  the  required 
assumptions  for  a  program  based  on 
allowable  emissions  per  activity  unit. 
Finally,  a  control  strategy  that 
fundamentally  relies  upon  the 
environmental  efficiency  of  operations, 
such  as  the  emission  rate-based  program 
proposed  for  commercial  aircraft, 
appears  less  desirable  for  military  air 
bases  given  the  inherent 
unpredictability  of  military  operations. 

EPA  also  seeks  comments  on  the 
second  alternative  approach,  to 
establish  a  declining  cap  for  an 
emissions  bubble  which  includes 
military  aircraft  emissions  and  therefore 
requires  reductions  in  aircraft  emissions 
also.  Further,  comments  are  requested 
on  the  desirability  of  the  third  possible 
control  apprcacii,  an  approach  that 
includes  aircraft  emissions  but  is  based 
on  a  target  average  emission  rate  per 
aircraft  operation  with  a  fee  for 
emissions  above  the  target.  This  third 
approach  would  be  similar  to  that  bemg 
proposed  today  for  commercial  aviation. 

With  respect  to  the  second  and  third 
possible  control  approaches,  several 
additional  issues  have  been  identified  if 
military  aircraft  operations  are  included 
within  the  scope  of  a  bubble  program. 
EPA  requests  comment  on  the  fr  Hewing 
issues. 

If  emissions  from  aircraft  ar;^ 
included,  a  fee  system  bd<ed  on  an 
em.ission  rate  target  (i.e  .  the  third 
approach),  consistent  with  the  proposed 
strategy  for  commercial  airlines,  or  a 
variation  of  the  second  approach  but 
with  a  fee  for  emissions  in  excess  of  the 
cap,  may  be  more  equitable  and 
desirable  than  an  absolute  emissions 


cap  that  applies  uniquely  to  military 
a\i'.itina.  Eir.i;>si  ins  that  exceed  the 
e.^^.tssions  target  would  be  subject  to 
emisaion  fees  instead  of  an  enforcement- 
rt-Uitod  f  ne  or  penaity.  The  emission 
tirc,et  wculd  apply  to  air  emissions  only 
duiing  the  ozone  soason  in  each  FIP 
area.  The  me'hod  of  detprrrJning  the 
e.Ncess  emissions  and  the  resultirg  fee 
would  be  addressed  in  subsequent 
rulemaking. 

Another  issue  identified  involves  the 
method  of  allotting  the  emission  caps  or 
emission  rate  targets  by  the  EPA.  To  be 
most  effective,  the  DOD  Working  Group 
recommends  that  any  caps  on  total 
emissions,  targets  for  total  emissions,  or 
emission  rate  targets  which  include 
aircraft  emissions  be  allocated  to  the 
individual  Military  Departments.  Each 
Military  Department  will  be  responsible 
for  attaining  the  target  for  installations 
under  its  control.  This  system  is 
consistent  with  existing  DOD  command 
structure  and  can  be  readily 
implemented.  Trading  between  Military- 
Departments  and  between  installations 
is  proposed.  Trading  is  applicable  only 
to  installations  within  the  same  FIP 
area. 

To  reduce  the  potential  impact  on 
aircraft  operations  of  an  emissions  cap 
or  emission  rate  target  which  includes 
aircraft  emissions,  the  DOD  working 
group  identified  as  essential  the  ability 
to  trade  excess  emission  reductions 
between  stationary  and  mobile  sources. 
Maximum  flexibilitj-  and  minimal 
operational  impacts  can  be  achieved  by 
allowing  trading  between  stationary  and 
mobile  sources,  in  addition  to  trading 
between  all  types  of  military 
installations  within  the  same  FIP  area. 
In  other  words,  major  reductions  or 
elimination  of  a  stationary  source  may 
allow  continued  essential  flight 
operations.  EPA  acknowledges  this 
concern  and  supports  such  trading 
programs  as  created  by  State  and  local 
governments  as  discussed  elsew^here  in 
today's  proposal. 

Of  particular  concern  to  the  Navy 
with  respect  to  the  second  and  third 
options  identified  above  is  the  inclusion 
of  Naval  Auxiliary  Landing  Field  San 
Clemente  Island  (SCI)  in  the  list  of 
military  air  installations  regulated  by 
the  FIP.  SCI  IS  an  isolated  and  remote 
area,  with  few  emissions  sources,  either 
mobile  or  stationary',  other  than  aircraft. 
The  impact  on  aircraft  operations  will 
be  substantial,  as  almost  the  entire 
amount  of  required  reductions  will  have 
to  be  a  result  of  decreased  aircraft 
operations.  SCI  is  the  primary-  training   . 
location  for  Navy  pilots  prior  to  carrier 
deployment.  This  training  is  vntal  and 
represents  a  significant  military 
readiness  issue.  SCI  is  located  55  miles 


southwest  of  Long  Beach. 
Meteorological  data  indicates  that  SCI 
emissions  do  not  impact  the  South 
Coast  Air  Basin,  and  at  best  the 
contribution  of  air  em.issions  from  SCI 
to  the  South  Coast  air  quality  is  not  well 
defined.  Consistent  with  EPA's  request 
for  comment  on  exempting  Sacrarr.ento 
and  Ventura  areas  from  the  FIP 
commercial  airport  requirements,  EPA 
also  requests  comments  on  exempting 
emissions  from  on  or  near  San  Clemente 
island  from  the  FIP  control  strate^-.  if 
aircraft  are  ultimately  included  in  the 
final  rule. 

The  proposed  emission  reduction 
requirements  under  a  bubble  concept  iov 
military  air  bases — regardless  of 
whether  it  includes  aircraft  emissions — 
would  be  generally  consistent  with  the 
emission  cap  requirements  for 
stationary  sources  in  the  FIP  areas. 
Although  not  firmly  decided,  the 
current  stationary  source  control 
strategy  for  the  South  Coast  requires  that 
VOC  and  NOx  emissions  be  reduced  by 
20-45  and  30—45  percent,  respectively, 
from  the  1990  basehne  inventor}'  by 
2005,  through  a  series  of  uniform  annual 
reductions  of  baseline  emissions  of  each 
pollutant:  4-9  percent  per  year  for  VOC 
and  6-9  percent  per  year  for  NOx.  both 
starting  in  2001.  Stationary  source 
requirements  for  the  2006-2010  period 
have  not  been  established  at  this  time. 
Until  modified  in  a  future  rulemaking, 
the  2005  cap  will  apply  through  2010. 

The  requirements  Tor  Ventura  from 
2001-2005  are  identical  to  that  for  the 
South  Coast.  For  Sacramento,  the 
strategy  requires  a  VOC  reduction  of  20- 
45  percent,  with  uniform  armual 
reduction  of  4-9  percent.  The  timeframe 
for  achieving  this  reduction  is  the  same 
as  for  the  South  Coast  and  Ventura 
areas. 

For  this  proposal  the  overall 
reduction  targets  are  expressed  as  a 
range  of  percentages;  EPA  anticipates 
establishing  a  specific  percentage 
reduction  target  in  the  final  rule.  EP.A 
requests  comment  on  whether  these 
stationary  source  emission  reduction 
targets  are  appropriate  for  use  with  the 
military  air  base  control  strategy. 

A  miUtary  air  base  can  utilize  any  of 
a  variety  of  emission  reduction  option?. 
at  the  discretion  of  the  Department  of 
Defense  and  the  base  commander,  to 
meet  the  annual  emissions  target.  For 
example,  reductions  in  ground 
equipment  could  be  obtained  through 
GSE  electrification  and  restrictions  on 
ground  traffic  within  base  boundaries. !! 
the  final  rule  does  include  emissions 
from  military  aircraft,  a  base 
commander  may  choose  to  restrict 
aircraft  taxi  procedures,  perhaps  by 
mandating  specific  direct  routes  to  and 


fro  11  runways,  or  by  towing  aircraft  into 
takeoff  position;  certain  Iraip.iag 
prf<  edurcs  could  be  altered  to  miuiyniz*'' 
'^r*,*qUGncy  of  high  emission 
3tiug  raodos  within  tho  baiin 
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the 

mi  A  no  zone. 

( -  i  C^ographic  Scope.  The  coniro! 
pre;  ran  for  military  air  Iwses  uill  covi-r 
the    hntj  FIP  areas;  South  Ci\a.sl, 
V.'!i  <.'.T3,  aiid  Sacramento  Air  B3!>a! 
Th  •  Agi'iicy  riiqutsts  coniiucrns  on  the 
iii't  (  to  cuntiol  air  base  emissi(.iis  in 
oat :  ar-;;a  based  on  air  quality  effects  a 
pqi  ity  consideraticns.  In  particular. 
l.PA  retiUL'Sts  comments  on  exempting 
em  :i<:ions  fiom  on  or  near  .Siii  Cl':;npntu 
Island  [.'•om  the  FU'  control  strategy,  if 
aim  aft  .ue  uliimately  included  in  the 
Hn;    rule. 

((/  Control  Period.  KPA  proposes  to 
'.ontrol  military  air  base  emissions  only 
duri  ig  tho  ozone  season  in  eat  h  HP 
nreaj  Further,  EPA  proposes  to  n^quire 
coiiiJ)liance  with  the  program  based  on 
the  -jeason-long  average  of  emissions.  As 
alri  cidy  described,  such  operations  may 
be  highly  variable.  Although  this 
variability  tends  to  argue  for  a  shorter 
compliance  (e.g..  a  monthly  pciiod  as  in 
tlie«ationar>'  cap  program),  the  longer 
period  seems  preferable  to  pro\-ide 
military  commanders  with  the 
flexibility  to  conduct  operations  as 
necfjssary.  EPA  requests  comment  on 
the  desirability  of  the  seasonal 
compliance  demonstration  versus 
shorter  periods. 

[2)  Key  Regulatory  Elements,  (o) 
Suramary.  EPA  proposes  to  sperjfy  hi 
tho  final  FIP  a  linear  derdinlng  cap  on 
total  mobile  source  emissions  from 
military  air  bases  in  each  FIP  area, 
exchiding  emissions  from  aircraft 
themselves.  This  declining  cap  will  !>»» 
designed  to  achieve  the  emissions 
reduction  targets  for  each  area  as 
described  under  "Control  Strategy. '" 
Mililpry  air  bases  will  submit  a  baseline 
emissions  report  and  annual  compliance 
dete^ination  reports  similar  to  those 
reqijired  for  commercial  airlines  as 
discussed  previously.  Militar\'  air  ba  v»s 
are  defined  for  the  purpose  of  this 
proposal  as  facilities  owned  and 
operated  by  the  Department  of  Defense 
with  a  primary  mission  of  aircraft 
operation.  The  Department  of  Defense 
also  [will  be  responsible  for  submitting 
Iwsefine  emis;iions  reports  and  annual 
com  jliance  reports  for  military 
oper  itions  that  occur  at  civilian 
facil  ties  in  the  control  area. 

{b,  Baseline  Inventory  and  Fniission 
Caps.  EPA  currently  does  not  h.ive 
suffipieat  data  for  all  subject  emission 
sourpts  included  in  the  proposed 
military  air  base  control  program  to 
establish  a  reasonable  baseline 
invoiUory.  EPA,  therefore,  will  n^^quire 


each  military  air  hiv  in  the  -oontrr)!  area 
to  calculate  and  report  total  subject 
Hniis-;i<ins  for  the  bas<:!line  year  of  1990 
within  180  days  following  Cnalizjjtion 
of  Lhis  rale.  Infonnation  to  be  included 
in  the  ba,selin.i  rr'port  j^  describi-d  in 
"Reporting  and  Rixrurdk^^ping"  b<;lQW. 
The  miUtary  bubble  will  be  the  sun  of 
tmisiion  inventori<-s  from  all  a'r  b.iscs 
i.'i  the  basin. 

Li'A  rt^jucsts  ctimnifTil  on  the 
d«!sirability  of  u-jing  an  altfjrnative 
bast  line  schenie,  given  the  variability 
iritro<iuced  by  operations  related  to 
Desert  ShieldVOesort  Stcim  during  1990 
One  alternative  could  b»^  to  require  air 
bases  to  subn.it  data  for  1939  and  1990 
so  th.it  a  two-year  average  inventory  can 
be  calculated.  The  D«JD  working  group 
recommended  that  i;i-..tallations  have 
the  option  of  identifying  the  baseline 
year,  between  the  yeiirs  1989  and  1992. 
which  resulted  in  the  most 
representative  total  erais.sions.  The  DOD 
working  group  also  requested  a  r)ne  time 
adjustment  of  the  baseline  inventory  be 
allowed,  based  on  actual  Inventory  data, 
once  the  FIP  requirements  are  in  effeci. 
The  one  time  adjustment  could  help 
eliminate  errors  based  on  assumptions 
and  estimates  used  in  developing  the 
baseline. 

EPA  will  establish  in  a  subsequent 
rulemaking  action  a  series  of  dechning 
seasonal  emissions  allowances  for  NOx 
and  VCXD  as  described  above  using  the 
modified  baseline  emissions  inventory. 
Both  the  baseline  inventory  £uid  the 
seasonal  targets  will  be  expressed  as 
allowable  tons  of  pollutant  emitted  on 
average  per  day  during  the  control 
period. 

An  additional  cont  em  regards  the 
requirement  for  baseline  inventories  for 
installations  that  are  closing.  The  DOD 
working  group  further  rt>commended 
that  inventories  not  be  required  for 
bases  closing  before  2000.  Emission 
sources  are  already  being  phased  out 
and  there  would  be  no  benefit  derived 
from  funding  such  inventories  in  terms 
of  helping  to  design  emission  control 
strategies  for  those  bases.  On  the  other 
hand,  the  estimates  of  emissions 
eliminated  by  base  closures  will  affect 
the  effective  stringency  of  a  declining 
cap  program  if  the  baseline  for  the  cap 
was  prior  to  closure  since  there  will  be 
credit  for  base  closings. 

(r)  .Averaging  and  Trading.  EPA 
proposes  to  determine  compliance  for 
military  air  base  operations  by  averaging 
emissions  across  the  control  arna.  rather 
than  establishing  specific  seasonal 
emission  limits  for  individual  air  bases. 
Such  a  control  strategy  would  provide 
the  mihtary  with  the  flexibility  to 
transfer  operations  between  air  ba.ses  as 
needed  to  meet  realignment 


requirements  or  other  specific  mission 
.'•:eeds,  as  long  as  the  overall  emissions 
redurlion  target  is  met.  Alternatively, 
fh"  Agr-ncy  could  establish  seasonal 
ennssion  allowances  for  each  militarv' 
air  base  in  the  control  ar»>a.  EP.A 
n^uosts  ccmment  on  the  desirability  of 
usin;:  arpa-w)d<^  averaging  to  determino 
milifarv-  compliance,  and  on  possible 
alternativo  rompliancc  detennination 
siheines 

The  Agency  also  requests  comment  on 
the  inclusion  of  military  air  base 
operations  in  any  civilian  emission 
credit  trading  scheme  if  such  a  prograin 
is  established  by  a  local  government. 
Such  an  expansion  could  provide  the 
D«'partment  of  Defense  with  additional 
inamtive  to  implement  emission 
reduction  measures  that  generate 
tradable  credits,  or  provide  a 
mechanism  for  obtaining  credits  from 
other  sources  to  ensure  compliance 
should  unforeseen  difficulties  arise 
(5>ee  the  discussion  of  averaging  and 
trading  for  commercial  aviation  for  mon; 
tl'^tailof  this  topic ) 

.Several  of  the  military  air  installations 
in  the  FIP  areas  have  already  been 
identified  for  closure  (Table  F).  and 
military  operations  will  cease  at  the 
identified  ba.ses  prior  to  the  year  2000. 
These  reductions  do  not  even  consider 
BFL\C  95  which  could  result  in  further 
reductions.  The  IX)D  Working  Group 
recomraendd  that  any  emission 
reductions  resulting  from  closure  or 
realignment  should  be  credited  to  the 
Mihtary  Department.  These  credits 
would  then  be  available  for  transfer  by 
the  Military  Department  as  part  of  the 
President's  five  point  plan  for 
community  rcnlevelopment  at  closing 
ba.sos  and/or  to  meet  service  Department 
no»)ds  witliin  the  specific  FIP  areas. 

(d)  Aruiual  Compliance 
Determination.  Beginning  in  1999, 
military  air  lia.ses  will  be  required  to 
submit  cmnual  emissions  reports  as 
described  below.  The  total  militar)- 
emissions  inventory  from  subject  mobile 
sources  at  all  air  bases  in  the  area  will 
be  compared  to  the  given  year's  seasonal 
emissions  target  to  determine 
compliance  with  the  FIP  requirements 

(e)  Reporting  and  recordkeeping  (i) 
Compliance  Plans.  The  stationary 
source  cap  program  includes  a 
requirement  for  affected  sources  to 
submit  compliance  plans  that  describe 
planned  emission  reduction  measures. 
EPA  could  establish  a  similar 
requirement  for  military  air  bases  as  piirt 
of  today's  proposed  control  strategy. 
Such  compliance  plans  would  be 
submitted  by  Department  of  Defense  in 
advance  of  the  control  period  and 
would  describe  in  some  detail  the 
various  emis,sjon  reduction  measures 
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planned  for  air  base  operations  in  the 
control  areas. 

Comphance  plans  would  impose  a 
significant  administrative  burden  on 
EPA  and  the  Department  of  Defense, 
however.  EPA  therefore  requests 
comment  on  the  desirability  of  requiring 
compliance  plans,  and  on  the 
information  that  should  be  provided 
should  they  be  required.  EPA  does  not 
contemplate  that  these  plans,  if 
required,  would  legally  bind  the 
military,  since  that  would  impede 
flexibility  and  is  not  essential  to  the 
effectiveness  of  the  program.  However, 
any  deliberate  misrepresentation  in  the 
compliance  plan  may  be  made  a 
violation  of  the  FIP. 

(ii)  Baseline  Reports.  As  discussed 
above.  EPA  currently  does  not  have 
sufficient  information  to  establish  a 
reasonable  baseline  military  air  base 
emissions  inventory  from  which  armual 
emission  targets  can  be  developed.  EPA 
therefore  will  require  military  air  bases 
to  collect  and  report  data  concerning 
both  aircraft  operations  and  other  air 
base  operations  in  the  baseline  year  of 
1990.  or  alternative  years  as  discussed 
in  "Baseline  Inventory  and  Emission 
Caps"  above.  These  reports  will  be 
submitted  to  EPA  no  later  than  180  days 
following  finalization  of  this  rule.  These 
reports  would  be  used  by  EPA  to 
calculate  the  military's  air  base 
emissions  baseline;  seasonal  emission 
targets  will  be  established  in  a 
subsequent  rulemaking  action  as  a  series 
of  reductions  from  this  baseline. 

These  baseline  reports  will  include, 
but  may  not  be  limited  to.  the  following 
information  to  be  provided  by  each 
militarj'  air  base: 

•  Aircraft  type  and  model,  engine 
type  and  model,  and  number  of  landing/ 
take-off  operations  (LTOs) 

•  Times  in  mode  bv  engine  for  each 
flight 

•  Auxiliar)'  Power  Unit  (APU) 
operating  time 

•  Ground  Support  Equipment  (GSE) 
population  by  type 

•  GSE  activity  by  fuel  type,  engine 
size,  and  annual  use  hours 

•  All  other  off-highway  equipment 
activity  by  fuel  type,  engine  size,  and 
annual  use  hours 

•  Vehicle  miles  traveled  (\^T)  by 
highway  certified  vehicles  (federal 
owned,  contract  personnel,  privately 
ovNTied.  etc.)  operated  within  air  base 
boundaries 

Although  EPA  is  not  proposing  to 
include  aircraft  emissions  in  the  FIP 
program,  aircraft  emissions  are  included 
in  the  above  list  of  reporting  items.  EPA 
believes  that  information  on  aircraft 
operations  and  emissions  will  allow  it 
to  better  review  the  submitted 


information  on  emissions  from  other 
sources.  Comment  is  requested  on  the 
necessity  and  usefulness  of  this 
information  to  EPAs  implementation  of 
the  FIP  and  to  local  air  quality  plaiming 
activities. 

EPA  recognizes  that  detailed 
information  may  not  be  available  in 
each  of  these  categories  for  1990.  In 
these  instances  military  air  bases  may 
report  estimated  data;  such  estimates 
would  be  accompanied  by  a  description 
of  the  estimation  methodology  used, 
including  any  supporting  data.  The 
Department  of  Defense  will  be  required 
to  identify  a  reporting  entity  for  military 
operations  at  civilian  airports;  EPA  also 
requests  comment  on  alternative 
schemes  for  tracking  and  reporting  such 
activity. 

(iii)  Annual  Compliance 
Determination  Reports.  Beginning  with 
a  report  describing  activity  during  1999, 
the  FIP  will  require  military  air  bases  to 
submit  annual  reports  within  60  days  of 
the  close  of  each  calendar  year.  These 
reports  will  include  information  on 
emissions  for  that  year's  ozone  season, 
as  described  below.  EPA  will  use  these 
reports  to  determine  the  military's 
compliance  with  the  seasonal  emissions 
targets.  Initiating  these  annual  reports  in 
1999  will  provide  the  Department  of 
Defense  and  EPA  with  an  opportunity  to 
assess  data  gathering  and  analysis 
requirements  well  in  advance  of  the  first 
emissions  target  in  2001.  as  well  as 
providing  the  DOD  with  important 
information  on  its  performance  needs 
prior  to  the  first  round  of  required 
reductions.  Failure  to  submit  annual 
emissions  reports  will  be  subject  to  EPA 
enforcement. 

Annual  emissions  reports  will  include 
the  following  information: 

•  Aircraft  type  and  model  for  each 
Hight  during  the  ozone  season 

•  Engine  type  and  model  for  each 
affected  flight 

•  Times  in  mode  by  engine  for  each 
affected  flight 

•  Auxiliary  Power  Unit  (APU) 
operating  time  during  the  ozone  season 

•  Ground  Support  Equipment  (GSE) 
population  by  type 

•  GSE  activity  by  fuel  type,  engine 
size,  and  seasonal  use  hours 

•  All  other  off-highway  equipment 
activity  by  fuel  tv-pe.  engine  size,  and 
seasonal  use  hours 

•  VMT  by  highway  certified  vehicles 
operating  within  air  base  boundaries 
during  the  ozone  season 

Military  air  bases  will  be  required  to 
track  and  report  actual  data  for  the 
above  information  categories.  Default 
values  will  not  be  accepted  for  the 
purposes  of  determining  annual 
compliance  with  the  military's 


emissions  target.  As  with  baseline 
reports,  the  Department  of  Defense  will 
be  required  to  identif}'  a  reporting  entity 
for  military  aircraft  operations  at 
civilian  airports;  EPA  also  requests 
comment  on  alternative  schemes  for 
tracking  and  reporting  such  activity. 

Military  air  bases  will  be  required  to 
calculate  their  total  hydrocarbon  and 
NOx  emissions  for  the  report  year's 
ozone  season  using  the  above  data  and 
enter  these  emissions  on  the  report 
form.  Emission  calculation  methodology 
will  be  taken  from  existing  EPA- 
approved  documents.  EPA  also  requests 
comment  on  the  desirability  of  issuing 
additional  specific  technical  guidance 
concerning  emissions  calculations  for 
military  aircraft  operations. 

if]  Exemptions.  EPA  requests 
comment  on  the  desirability  of 
providing  exemptions  from  the 
requirements  of  this  control  program  for 
certain  types  of  military  air  base 
operations.  For  example,  emissions 
resulting  from  actions  in  response  to 
emergencies,  such  as  those  that  support 
operations  of  the  United  States  forces 
introduced  into  hostilities,  introduced 
into  situations  where  involvement  in 
hostilities  is  indicated,  actions  to 
resolve  in-fiight  emergencies,  or 
rendering  emergency  humanitarian  or 
natural  disaster  relief  should  be  exempt 
from  reporting  requirements  and  not 
count  towards  the  military's 
environmental  performance.  Other 
actions  which  should  also  be  included 
in  this  category  are  those  to  extinguish 
wildfires  and  immediate  responses  to 
the  release  or  discharge  of  oil  or 
hazardous  material  in  accordance  with 
approved  Spill  Prevention  and 
Response  Plans  or  Spill  Contingency 
Plans.  In  addition,  certain  small  military 
facilities  with  only  minimal  aircraft 
activity  might  be  unnecessarily 
burdened  under  this  program  relative  to 
the  emissions  reductions  that  might  be 
obtained.  Therefore.  EPA  requests 
comment  on  the  desirability  and 
feasibility  of  establishing  a  de  minimis 
exemption  for  this  control  program. 

(3)  Legal  Authority.  Section  118  of  the 
Act  requires  all  federal  agencies, 
including  the  Department  of  Defense,  to 
comply  with  rules  and  regulations 
promulgated  under  the  Act  in  the  same 
manner  and  to  the  same  extent  as  non- 
governmental agencies.  42  U.S.C. 
Section  7418. 

[4]  Issues  for  Specific  Comment.  EPA 
requests  comment  on  the  proposed 
e.xemption  of  military  aircraft  from  FIP 
requirements  on  the  basis  of  national 
security  considerations,  and  on  the 
alternative  proposals  described  in  this 
section. 
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SPA  requests  comment  on  whether 
stj  tionary  source  emission  reduction    ■ 
targets  are  appropriate  for  use  with  a 
m:  i^tary  control  strategy. 

3PA  requests  commRnt  on  the  manner 
in  Vt'hich  non-Department  of  Defense 
goi.'emment-operated  aircraft  emission 
so  jrces  should  be  included  in  this  FTP 
coitrol  strategy.  EPA  requests  comment 
on  (he  desirability  of  exempting  such 
so  iirces  from  the  requirements  of  the 
CO  itrol  program. 

ilPA  requests  romrient  on  potential 
ahtjrnatives  to  the  seasonal  control 
pe  iod  proposed  today. 

iPA  proposes  to  use  1990  as  the 
ba  :cline  year  for  each  military  air  base 
to  Sstablish  a  baseline  emissions  level, 
but  also  requests  comment  on  the 
desirability  of  using  an  alternative 
baseline  scheme,  given  the  varijibility 
inl.-XDduced  by  operations  related  to 
Desert  Shield/Desert  Storm. 

lIPA  requests  comment  on  the 
de  ;}rability  of  using  area-wide  averaging 
to  ielermine  military  compliance,  and 
on  possible  alternative  compliance 
de  ermination  schemes. 

EPA  requests  comment  on  the 
de;irability  of  issuing  additional 
sp^JCific  technical  guidance  concerning 
emissions  calculations  for  military  air 
bate  operations. 

LPA  requests  comment  on  alternative 
methods  of  tracking  and  reporting 
emissions  resulting  from  military 
opi orations  at  civilian  airports. 

KPA  requests  comment  on  providing 
ex(  niptions  from  the  requirements  of 
an;  •  control  program  for  certain  types  of 
emargency  or  atj-pical  military 
op'Tations. 

I'PA  requests  comment  on  the 
desirability  and  feasibiUty  of 
e.st  iblishing  a  de  minimis  exemption  for 
any  control  program. 

rpA  requests  comment  on  national 
preparedness  and  response  flexibility 
veisjiis  the  d'3g:ee  and  scope  of  the 
prr  giosed  emissions  control  program. 

r  Arsons  submitting  comments  on 
thcs^  iSbUPS  or  other  spetafic  aspects  of 
todrU'.^  proposal  should  consider  and 
dis;|uss  the  possible  impact  of  their 
corijinents  on  other  elements  of  the 
tor  Itrol  program,  particularly  when  such 
coriknents  propose  alternative  strategies 
tha :  would  achieve  smaller  or  larger 
em  $sion  reductions  from  military'  air 
basrs. 

(1I3  General  Aviation.  [J]  Source 
DeiCription.  The  general  aviation 
cati^gory  consists  of  privately-owned 
aire  caft  operated  under  FAA  Parts  91, 
133,  or  137.  As  such,  it  encompasses 
aircraft  types  with  a  variety  of  different 
engines,  including  piston,  turboprop, 
and  turbine.  It  also  includes  both  fixed- 
wirig  and  rotarj-wing  aircraft.  Most 


general  aviation  aircraft  are  owned  and 
operated  by  private  individuals.  Other 
aircraft  are  owmed  and  operated  by 
businesses.  Much  of  the  general  aviation 
fleet  is  old,  with  few  significant 
technological  improvements  in 
emissions  performance  expected  in  the 
foreseeable  future. 

General  aviation  aircraft  operate  at  a 
variety  of  facilities  in  the  control  areas, 
ranging  from  large  commercial  airports 
to  small  privately-owned  airstrips  and 
helipads.  The  table  below  ("Civil 
Airports  in  FIP  Areas"!  lists  the  civil 
airfields  in  the  control  areas,  based  on 
information  provided  by  the  FAA  and 
discussed  in  the  Technical  Support 
Document.  In  addition  to  these  civil 
airfields,  FAA  data  for  1991  lists  198 
helipads  in  the  South  Coast  control  area, 
3  helipads  in  the  Sacramento  control 
area,  and  12  helipads  in  the  Ventura 
control  area;  this  includes  private 
helipads,  medical  facilities,  and  various 
local  government  facilities. 

Civil  Airports  in  FIP  Areas 

South  Coast  Air  Basin 

Avalon  Bay 
Bear  Creek 
Big  Bear  City 
Billy  Joe 
Brackett  Field 
Burbank-Glen.-Pas. 
Cable 
Catalina 
Cbino 
Compton 
Corona  Muni. 
El  Monte 
Ernst  Field 
Flabob 

French  Valley 
Fullerton  Muni. 
Goodyear  Blimp  Base 
Ha'.s-thome  Muni. 
Hemet-Ryan 
John  Wayne. 
Long  Beach  Muni 
L.  A.  Intemafl 
Ontario  Intenjafl 
Pebbly  Beach 
Perris  Valley 
Pines  Airpark 
Redlands  Muni. 
Rialto  Muni. 
Riverside  Muni. 
Santa  Monica  Muni. 
Shepherd  Field 
Skylark  Field 
Torrance  Muni. 
Two  Harbors 
Van  Nuys 
VVhiloman  Airpark 

Ventura  County 

Camarillo 
Conover  Air  Lodge 


OxnardA'entura 
Santa  Paula. 

Sacramento  Air  Basin 


Boeckmann  Ranch 
Bottimore  Ranch 
CHP  Academy 
Cameron  Airpark 
Flying  B  Ranch 
Flying  R 
Franklin  Field 
Holtsmans 
Lauppes  Strip 
Lucchetti  Ranch 
Mosier 
Natumas 
Rancho  Murieta 
Rifgo  Flight  Strip 
Rio  Linda 

Sacramento  Executive 
Sacramento  Metro. 
Sky  Way  Estates 
Spezia 

Sunset  Skyranch 
Tenpo  Tractor 
Van  Vleck 
Vestal  Strip 

Much  less  specific  information  is 
available  concerning  the  emissions 
resulting  from  general  a\iation  activity 
than  is  available  for  commercial  and 
military  aircraft  operations.  The  FAA 
collects  some  information  on  general 
aviation  operations  at  airports  with 
FAA-operated  (or  contractor-operated) 
control  towers,  but  these  data  are  not 
comprehensive,  and  do  not  capture 
operations  occurring  at  non-tower- 
controlled  facilities.  In  particular,  the 
lack  of  data  specifically  addressing 
general  aviation  operations  by  type  of 
aircraft  makes  an  accurate  assessment  of 
the  emissions  from  this  source  more 
difficult. 

12]  Overall  Control  Strategy.  Although 
general  aviation  operations  represent  a 
small  fraction  of  total  emissions  in  most 
FIP  areas,  EPA  is  proposing  to  include 
this  source  in  the  FIP  control  strategy 
along  with  commercial  and  miHiary 
circraft  operations  as  part  of  the  broad, 
comprehensive  control  scheme  for  these 
areas.  As  described  below,  developing 
an  effective  comprehensive  control 
strategy  for  this  source,  and  effectively 
administering  it,  is  an  e«;pecially 
challenging  task  due  to  the  diverse 
aircraft  types  and  usage,  the  great 
number  of  individual  owners/operators, 
and  the  large  number  of  airfields  in  each 
most  FIP  areas.  Nonetheless,  if  this 
source  were  excluded  from  the  FIP,  the 
potential  reductions  from  this  category 
would  have  to  be  aciiieved  from  another 
sourt:e. 

Today's  proposal  would  establish  an 
operations  fee  to  reduce  the  emissions 
from  general  aviation  activity  during  the 
ozone  season  in  each  FIP  area.  TTie 
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Agency  intends  that  the  proposed 
approach  provide  the  same  level  of 
benefits  as  the  emission  cap 
requirements  for  stationary  sources  in 
each  of  the  FIP  areas.  (See  section 
III.D.4.e.(2)(a)(4),  above,  for  the  specific 
percentage  reductions.)  Comments  are 
also  requested  on  three  alternative 
control  schemes.  EPA  has  chosen  not  to 
apply  a  comprehensive  emission  cap  to 
this  source  because  the  significant  data 
requirements  and  level  of  EPA 
involvement  in  such  a  program  make 
that  strategy  impractical. 

In  developing  the  proposed  strategy. 
EPA  notes  that  there  appear  to  be  few. 
if  any.  regulator)-  options  for 
innovatively  reducing  emissions  from 
general  aviation  aircraft,  given  the  age 
and  emissions  performance  of  the 
general  aviation  fleet,  and  the  economic 
status  of  the  genera!  aviation  industry. 
Unlike  many  other  sources,  improving 
the  emissions  performance  of  these 
aircraft  through  new.  industry-wide 
emission  standards  is  problematic.  Even 
if  cleaner  engines  could  be  made 
available,  the  general  aviation  fleet  is 
unlikely  to  experience  significant 
introduction  of  cleaner  alternatives, 
since  fleet  turnover  is  relatively  low 
(sales  of  general  aviation  aircraft  in  fact 
have  declined  in  the  past  several  years). 

This  is  not  to  suggest  that  emission 
benefits  are  unavailable  through  the 
careful  selection  of  aircraft/engine 
combinations  or  the  possible  Umited 
introduction  of  new  models  in  the 
future.  Rather,  there  are  no  substantially 
cleaner  ahernatives  to  current 
technology  engines  for  the  vast  majority 
of  the  fleet.  Therefore,  the  strategies  that 
rely  on  turnover  to  cleaner  technologies 
are  unavailable  in  this  instance. 

Operational  and  procedural  measures 
such  as  reduced-power  takeoffs  and 
direct  routing  from  hardstand  to  runway 
also  would  be  difficult  to  implement  for 
general  aviation  on  an  area-wide  basis, 
given  the  widely  varying  aircraft  and 
facility  characteristics  found  amongst 
general  aviation  operations.  These 
measures  also  offer  little  opportunity  for 
emission  reduction,  due  to  minimal 
congestion  at  mo^t  general  aviation 
airports,  short  taxi  distances,  and 
relatively  low  power-range  er.giiies.  As 
a  result,  the  only  available  measures 
that  would  provide  significant  emission 
benefits  appear  to  involve  activitv 
reductions. 

The  diverse  and  diffuse  nature  of 
general  aviation  operations  creates 
significant  obstacles  for  any  emission 
control  program.  General  aviation 
aircraft  and  the  facilities  at  which  they 
operate  are  controlled  by  a  large  and 
varied  group  of  individuals  and 
organizations.  General  aviation 


operations  typically  occur  on  a  highly 
variable  schedule  and  many  operations 
can  occur  at  completely  uncontrolled 
airports.  Despite  these  difficulties.  EPA 
believes  that  an  emission  reduction 
program  for  general  aviation  could  be 
implemented.  The  specific  proposed 
control  measures  and  alternatives 
discussed  below  reflect  varying  degrees 
of  direct  EPA  involvement  and 
participation  by  the  general  aviation 
community,  with  resultant  variation  in 
the  certainty  of  obtaining  emissions 
reductions. 

The  control  strategy  applies  to  general 
aviation  ain.raft  operated  at  commercial 
airports  as  well  as  those  operated  at 
pi'.blic  and  private  general  aviation 
facilities.  It  does  not  apply  to  civilian 
general  aviation  aircraft  operations  at 
military  bases,  these  are  included  in  the 
military  control  strategy  described 
above. 

Conmients  are  specifically  requested 
on  the  need  to  control  emissions  from 
general  aviation  in  each  area  based  on 
local  air  quality  concerns,  given  the 
potential  difficulty  and  likely  resource- 
intensive  nature  of  administering  an 
effective  program. 

[3]  Key  Regulatorv'  Elements.  The  EPA 
proposes  an  operations  fee  program  to 
reduce  emissions  from  general  aviation 
activity.  By  implementing  a  fee  system. 
EPA  can  avoid  establishing  direct 
allocation  of  landing  slots  for  general 
aviation  as  discussed  later  in  this 
section,  thereby  maintaining  the 
flexibility  that  is  desirable  for  general 
aviation  operations. 

EPA  specifically  proposes  two  options 
for  an  operations  fee  program.  The  first 
option  implements  a  takeoff  fee  for  all 
general  aviation  operations  in  the 
affected  areas.  Conceptually,  the  fee 
would  be  high  enough  to  limit  general 
aviation  acti\ity  without  making  such 
activity  prohibitively  expensive.  The 
second  program  option  also  implements 
a  takeoff  fee  for  all  general  aviation 
activity  in  these  areas,  but  would 
incorporate  a  lifetime  fee  exemption  for 
engines/aircr.jft  meeting  "clean" 
emission  le\eis.  For  example,  aircraft 
engines  with  emissions  comparable  to 
the  levels  originally  required  by  EPA  in 
1973  (38  FR  19088),  but  subsequently 
withdrawn,  would  be  deemed  "clean  ' 
for  the  purpose  of  this  program  and 
would  receive  a  lifetime  e.xemption 
from  any  FIP  general  aviation  takeoff 
fees.  Certified  engines/aircraft  would  be 
identified  by  a  certificate  or  decal. 

As  with  commercial  aircraft,  EPA 
proposes  an  initial  fee  based  on  $10,000 
per  ton  of  pollutant,  and  will  commit  in 
the  final  FiP  to  review  the  effect  of  this 
fee  and  adjust  it  upwards  if  necessary  to 
achieve  the  target  emission  reductions. 


Emissions  per  LTO  based  on  a 
representative  fleet  of  general  aviation 
aircraft  are: '« 

VOC— 0.394  pounds  per  LTO 
NOx— 0.065  pounds  per  LTO 

On  this  basis  the  takeoff  fee  can  be 
calculated  as  follows: 
(S10.000/ton)x(0.394  Ibs/LTO)  divided 
by  2,000  lbs/ton=S1.97/LTO  for 
VOC 
(310,000/ton)/(0  065  Ibs/LTO)  divided 
bv  2.000  lbs/ton=S0.325/LTO  for 
NOx 

'I  he  total  fee  thus  would  be  52.30  per 
LTO.  In  light  of  this  low  dollar  amount, 
and  since  EPA  would  plan  in  any  case- 
to  adjust  the  fee  upward  to  got  the 
desired  effect,  the  .\gency  requests 
comments  on  whether  it  is  reasonable  to 
depart  from  the  510,000  per  ton  level 
generally  being  used  fur  all  proposed  fee 
systems  in  this  NPRM,  and  start  with  a 
higher  fee  in  the  final  rule  for  general 
aviation. 

The  Agency  also  requests  comment  on 
differentiating  the  fee  to  reflect  the 
varying  pollution  potential  of  different 
aircraft  (e.g.,  single-  versus  twin-engined 
and  piston  versus  turbine  powered).  As 
a  further  differentiation,  EPA  requests 
comment  on  a  variable  fee  structure  for 
specific  airports  where  other  emission 
reduction  schemes  have  been 
implemented  by  the  airport  proprietor 
beyond  those  required  by  the  FIP  or 
other  regulations.  This  would  encourage 
control  measures  such  as  vapor 
recovery. 

A  takeoff  fee  would  be  assessed  by 
selling  one-time  takeoff  permits.  The 
program  would  be  administered  and 
ultimately  enforced  by  EPA,  presumably 
at  each  airport.  Denial  of  takeoff 
permission  is  the  most  practical  means 
of  enforcement  for  most  general  aviation 
applications,  given  the  number  of 
individual  pilots  that  would  be  involved 
in  such  a  program.  The  Agency  is 
consulting  with  the  FAA  in  this  regard, 
and  requests  comments  on  the  legal 
authority  for  and  practical  consequences 
of  enlisting  FAA  assistance  i.n  this 
program.  At  uncontrolled  public  and 
private  airports,  proprietors  or  owners 
may  be  able  to  refuse  services  such  as 
tie-down  facilities  or  refui>iing  to 
noncomplying  aircraft.  Otherwise,  EPA 
would  have  to  have  a  presence  or  a 
credible  prospect  of  enforcement  against 
noncomplying  pilots  in  order  to  enforce 
the  program. 

In  order  to  accurately  track  and  help 
enforce  the  proposed  fee  program.  EPA 
will  require  owners  or  operators  of  civil 
airports  in  the  control  areas  with  general 


■••.See  Volume  IV.  Chapter  5  of  EPA"s  Provedurfs 
for  Emission  Ini-entory  Preparation. 
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£  viation  activity  to  obtain  a  general 
aviation  operations  certificate  and 
i  ubmit  seasonal  aircraft  activity  reports 
[  uring  the  ozone  season.  This  will 
:  rovide  EPA  with  the  information 
ecessary  to  verify-  that  general  aviation 
3  mission  reductions  are  occurring  as 
itended.  Military  air  bases  with  general 
1  viation  activity  will  not  be  subject  to 
lese  requirements,  since  such  activity 
/ 'ill  be  included  in  an  air  base's 
;  ivironmental  performance  evaluation 
1  i  described  in  section  III.D.4.e.(2)(c) 
I  )ove. 

All  civilian  airports  in  the  control 
6reas  with  general  aviation  activity  will 
be  required  to  obtain  a  general  aviation 
operation  certificate  no  later  than 
December  31.  2000.  Applications  for 
these  certificates  will  be  submitted  to 
EPA  by  March  20,  2000  and  will  include 
I  he  following  information; 

•  Airport  name 

•  Airport  location,  including  latitude 
J  lid  longitude 

•  Number  of  general  aviation 
(I  )erations  in  1999 

•  Number  of  general  aviation  aircraft 
I  used  at  the  airport 

•  Services  provided  at  the  airport 
This  information  will  provide  EPA 

\  1^  ith  a  measure  of  current  activity 
hrels,  which  in  turn  will  be  used  to 
t  \  aluafe  the  effectiveness  of  the 
emission  reduction  program  that  is 
implemented.  Beginning  January  1, 
2001,  airports  with  general  aviation 
activity  in  the  absence  of  a  certificate 
vvjll  be  subject  to  EPA  enforcement. 

iBeginning  with  the  2001  ozone 
sehson.  civil  airports  will  be  required  to 
submit  seasonal  activity  reports  during 
the  ozone  season  on  general  aviation 
activity.  These  reports  will  include  the 
following  information: 

•  Airport  name  as  indicated  on  the 
General  Aviation  Operation  Certificate 

•  Total  number  of  general  aviation 
operations  for  the  reported  season 

•  For  each  general  aviation  operation 
during  the  reported  season,  the  aircraft's 
FAA  registration  number  ("N"  number) 

These  reports  will  be  submitted  to 
EPA  no  later  than  the  60  days  following 
end  of  the  ozone  season,  and  will  be 
used  to  track  the  effectiveness  of  the 
activity  reduction  program  that  is 
implemented.  Airports  with  general 
aviation  activity  during  the  control 
period  that  fail  to  submit  reports  will  be 
subject  to  EPA  enforcement. 

The  Agency  recognizes  the  potentially 
burdensome  nature  of  the  above 
comprehensive  reporting  and 
recordkeeping  scheme,  and  requests 
comment  on  the  desirability  and  need 
for  such  a  program  element. 

EPA  is  also  interested  in  receiving 
comment  on  the  desirabifity  of 


providing  e.\emptions  from  the 
requirements  of  this  control  program  for 
certain  types  of  general  aviation  aircraft 
operations.  General  aviation  activity  at 
non-tower  controlled  facilities  could  be 
exempted  fi-om  this  program;  such 
activity  likely  represents  only  a  small 
fraction  of  total  general  aviation  activity 
and  would  be  difficult  to  control  under 
any  of  the  programs  discussed  today, 
relative  to  the  limited  emissions  benefits 
likely  to  result  from  such  control.  In 
addition,  atypical  aircraft  operations 
beyond  the  control  of  a  general  aviation 
aircraft  operator,  such  as  emergency 
operations,  could  be  e.xempted  from  the 
requirements  of  this  control  program. 
The  Agency  also  requests  comments 
on  three  alternative  concepts  for 
reducing  emissions  from  this  source. 
Under  the  first  alternative,  EPA  would 
implement  a  slot  program  for  general 
aviation  operations  in  the  control  areas. 
Such  a  program  would  require  EPA  to 
develop  a  baseline  general  aviation 
activity  inventory  and  a  series  of 
declining  activity  targets  designed  to 
achieve  emission  reduction  targets  for 
each  control  area.  The  declining  activity 
targets  would  be  expressed  as  a  number 
of  allowable  operations  during  an  ozone 
season. 

Operation  "slots"  would  be 
distributed  to  the  general  aviation 
community;  perhaps  through  an  annual 
auction.  General  aviation  operations 
that  occur  during  the  ozone  season 
without  an  approved  slot  would  be 
subject  to  enforcement.  The  program 
would  require  registration  with  EPA  for 
each  facility  where  general  aviation 
operations  occur,  so  that  EPA  can 
establish  and  track  an  accurate  general 
aviation  activity  inventory.  A  slot 
program  provides  a  great  deal  of 
certainty  that  emission  reductions  are 
taking  place,  but  at  the  expense  of  an 
extensive  administrative  burden 
imposed  on  the  general  aviation 
community  and  the  government. 

Under  the  second  alternative,  EPA 
would  establish  an  envirorunental 
surcharge  on  the  sale  of  aviation  fuel 
distributed  to  facifities  that  service  and 
refuel  general  aviation  aircraft.  This 
surcharge  would  be  set  at  a  rate  high 
enough  to  reduce  general  aviation 
activity  without  making  such  activity 
prohibitively  expensive.  The 
assumption  in  this  case  is  that  declining 
fuel  use  on  the  part  of  the  general 
aviation  community  represents 
declining  operations  with  resultant 
emissions  reductions. 

Airport  proprietors  could  be 
responsible  for  collecting  this  surcharge 
each  time  that  a  general  aviation  aircraft 
refuels;  alternatively,  those  parties 
supplying  aviation  fuel  to  general 


aviation  facilities  could  collect  the 
surcharge  upon  dehvery  of  fuel  to  the 
facility.  In  either  case,  the  surcharge 
would  be  remitted  to  the  federal 
goverrmient  on  a  regular  basis  along 
with  a  report  detailing  fuel  use  during 
the  reporting  period.  Fuel  costs  are 
small  relative  to  the  total  costs  of 
owning  and  operating  a  general  aviation 
aircraft.  As  a  resuh,  the  effect  of  an 
environmental  fuel  surcharge  is 
uncertain  and  the  fee  may  need  be  quite 
large  relative  to  the  present  cost  of  fuel 
in  order  to  ensure  the  activity 
reductions.  Also,  refueling  an  aircraft 
with  non-conforming  fuel  (e.g.,  aviation 
fuel  imported  from  outside  the  area  or 
automotive  gasoline  used  in  certain 
piston-powered  aircraft  engines)  would 
have  to  be  made  an  illegal  act  in  order 
to  prevent  cheating. 

Under  the  third  and  final  alternative. 
EPA  would  implement  a  annual 
emissions  registration  fee  for  each 
general  aviation  aircraft  residing  in  the 
PIP  area.  EPA  would  issue  these 
certificates  indicating  that  all  applicable 
fees  had  been  paid.  As  with  the  other 
programs  described  here,  the  FIP 
emissions  registration  fee  would  be  set 
high  enough  to  reduce  operations. 
Airport  proprietors  or  oumers  may  be 
required  to  refuse  services  such  as  tie- 
down  facilities  or  refueling  to  aircraft 
operators  without  the  appropriate 
certificate.  This  alternative  has  the 
distinct  disadvantage  that  it  bluntly 
increases  the  cost  of  ownership  without 
regard  to  how  much  any  individual 
aircraft  is  used. 

(4)  Issues  for  Specific  Comment.  EPA 
requests  comment  on  potential  methods 
for  obtaining  verifiable  and  enforceable 
emission  reductions  from  general 
aviation  operations  other  than  the 
emission  reduction  programs  described 
today. 

Comments  are  specifically  requested 
on  the  need  for  an  emissions  control 
program  for  general  aviation  operations 
in  each  control  area  based  on  local  air 
quality  concerns. 

EPA  requests  comment  on  whether 
the  proposed  operations  fee  is 
appropriate  given  the  program's 
objective  of  reducing  emissions  from 
general  aviation  activity  in  the  control 
areas. 

EPA  requests  comment  on  the 
possibility  of  FAA  assistance  in  EPA 
implementation  of  the  proposed  takeoff 
fee  program  at  tower  controlled  airports. 

The  Agency  solicits  comment  on  the 
legal  and  policy  implications  of  a 
strategy  that  has  the  potential  to  create 
economic  incentives  for  general  aviation 
to  limit  operations  at  airports  in  the  FIP 
areas. 
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EPA  requests  comment  on 
differentiating  the  operations  ftv 
structure  for  specific  airports  wht^re 
other  emission  reduction  schen:es  have 
been  implemented  by  the  airport 
proprietor. 

EPA  requests  comment  on  the  need 
for  a  comprehensive  reporting 
requirement  for  general  aviation  airport 
owners/operators. 

EPA  requests  comment  on  three 
alternative  emission  reduction  concepts 
for  general  aviation:  takeoff  slot 
program;  environmental  surcharge  on 
general  aviation  fuels:  and  registration 
fee  program. 

EPA  requests  comment  on  the 
desirability  of  providing  exemptions 
from  the  requirements  of  this  control 
program  for  certain  t\-pes  of  general 
aviation  aircraft  operations,  such  as 
operations  at  non-tower  controlled 
facilities  or  atypical  operations. 

Persons  submitting  comments  on 
these  issues  or  other  specific  aspects  of 
today's  proposal  should  consider  and 
discuss  the  possible  impact  of  their 
comments  on  other  elements  of  the 
control  program,  particularly  when  such 
comments  prop)ose  alternative  strategies 
that  would  achieve  smaller  or  larger 
emission  reductions  from  general 
aviation. 

(e)  Public  Aviation.  EPA  requests 
comment  on  the  manner  in  which 
public  aircraft  emission  sources  should 
be  included  in  the  FIP  control  strategy. 
Such  sources  range  from  aircraft 
operated  by  federal  agencies  such  as  the 
Coast  Guard  and  the  Forest  Service  to 
aircraft  operated  by  local  g<^vemments. 
for  example  police  helicopters.  EPA 
does  not  have  sufficient  inventory  data 
concerning  such  aircraft  operations  to 
assess  their  contribution  to  the  overall 
emissions  inventory  in  the  control  area, 
although  such  emissions  are  likely  to  be 
limited  relative  to  other  aviation 
sources.  It  may  be  desirable  to  exempt 
these  t>-pes  of  aircraft  operations  from  a 
specific  FIP  control  program,  given  their 
importance  to  the  local  community  and 
the  limited  emissions  benefits  that 
likely  would  result  from  their  control. 
EPA  requests  comment  on  the 
desirability  of  such  an  exemption. 

(3)  Locomotives,  (a)  Introduction. 
Locomotives  and  locomotive  engines 
contribute  approximately  5  percent,  1 
percent  and  2  percent  of  the  total  NOx 
emissions  in  the  Sacramento.  Ventiu^ 
and  South  Coast  areas  respectively  As 
with  all  emission  sources,  NOx 
emissions  from  locomotives  and 
locomotive  engines  in  the  three 
California  FIP  areas  must  be  reduced  for 
the  areas  to  reach  attainment  in  the  most 
equitable  and  cost  effective  manner 


possible.  Locomotives  are  not 
significant  sources  of  HC  at  this  time 

in  1990  Congress  passed  major 
amendments  to  the  Clean  Air  Act  of 
1970.  New  Section  213(a)i5)  of  the  Act 
directs  EPA  to  promulgate  the  first 
national  regulation  governing  emissions 
from  locomotives.  EPA  is  required  by 
statute  to  promulgate  final  national 
rules  for  the  control  of  locomotive 
emissions  by  November  15, 1995.  Final 
issuance  of  the  national  rule  for 
locomotives  is  legally  required  within 
eight  months  of  the  date  required  for 
promulgation  of  the  final  rule  for  this 
FIP.  and  well  in  advance  of  the  date 
required  for  compliance  with  the  FIP 
regulations.  Because  of  the  imminence 
of  the  national  rule  for  locomotives  and 
because  EPA's  commitment  to  it  is 
legally  guaranteed.  EPA  believes  it  is 
appropriate  to  give  credit  in  the  FIP  for 
the  emissions  reductions  that  will  result 
from  the  national  rule  for  locomotives. 
Moreover,  since  the  locomotive 
rulemaking  is  national  in  scope,  it 
would  be  inappropriate  to  foreshorten 
consideration  of  it  solely  to  conform  to 
the  FIP  schedule. 

Some  special  issues  are  present  in  the 
development  of  locomotive  emission 
regulations.  These  issues  include  the 
relationships  between:  (a)  Locomotive 
life,  rebuild  practices  and  emissions 
benefits,  (b)  the  mode  selected  for 
freight  transportation  and  its  effects  on 
emissions,  (c)  interstate  commerce  and 
state  and  national  standards  and  (d)  the 
requirement  for  national  control  and  the 
different  emission  control  requirements 
in  different  areas  of  the  nation.  Each  of 
these  problem  areas  is  briefly  discussed 
in  the  following  paragraphs. 

The  first  point  requiring  special 
attention  is  the  long  life  of  locomotives 
and  procedures  used  to  keep  the 
locomotive  operating  reliably 
throughout  its  life.  Locomotives  are 
typically  operated  by  their  original 
owners  for  millions  of  miles  over 
periods  of  thirty  years  or  more.  At  the 
end  of  these  periods,  the  locomotive 
may  be  scrapped  or  sold  to  a  smaller 
railroad  and  continue  in  service  for 
many  more  years.  During  this  tottd  life 
of  a  locomotive,  the  engine  and  other 
components  of  the  propulsion  system 
undergo  several  rebuilds  which  restore 
the  components  to  an  essentially  new 
condition.  Typically  these  rebuilds 
occur  on  a  five  to  seven  year  schedule. 
As  a  result  of  the  long  life  spans  of 
locomotives  and  their  engines, 
replacement  rates  are  low  and  it  takes 
forty  or  more  years  for  fleet  turnover  to 
occur. 

This  issue  can  have,  if  not  addressed, 
a  substantial  effect  on  benefits  of 
emission  controls  when  applied  to 


locomotives.  First,  because  of  the  very 
slow  turnover  rate,  the  effects  of 
emis.sions  standards  applicable  to 
freshly  manufactured  locomotives 
require  forty  or  more  years  to  be  fully 
realized.  At  this  rate,  the  full  effects  of 
emissions  standards  applicable  to 
freshly  manufactured  locomotives  «Q 
will  not  be  realized  until  midway  into 
the  twenty-first  centurj'.  Second, 
because  locomotives  are  rebuilt  at 
several  points  during  their  total  life, 
emission  control  regulations,  if  limited 
to  a  traditional  useful  life,  would  only 
be  effective  for  a  small  fraction  of  the 
total  life  of  a  locomotive.  If  EPA  only 
regulated  locomotives  or  locomotive 
engines  for  a  useful  life,  traditionally 
defined  as  miles  and/or  time  operated  to 
the  first  remanufacture,8i  the  bulk  of 
emission  reductions  possible  would  not 
be  realized. 

If  a  national  program  were  to  use  the 
traditional  useful  Hfe  definition,  many 
cost  effective  emissions  reductions 
would  be  lost.  California  regulators. 
EPA.  and  the  railroad  industry'  have 
recognized  this  potential  loss  of  benefit. 
A  federal  rule  which  relied  on 
traditional  useful  life  practices  would 
achieve  only  small  reductions  and 
would  deprive  states  of  a  means  that 
could  be  helpful  in  their  attainment  of 
the  health  based  standards  for  ozone 
and  particulate.  However.  C^RB 
regulators  have  expressed  concerns  that 
a  federal  rule  would  not  require 
reductions  sufTicient  to  the  needs  of 
their  state. 

The  second  point  of  concern  pertains 
to  the  amount  of  emissions  produced 
from  the  movement  of  freight  by 
different  transportation  modes. 
Information  currently  available  to  EPA 
shows  that  truck-based  freight 
movement  generates  more  pollutants 
per  ton  of  freight  hauled  than  rail-based 
forms  of  freight  movement.  Estimates 
quantif>ing  the  difference  indicate  that 
locomotives  are  on  the  order  of  three 


•"A  freshly  manufactured  locomotive  is  a 
locomotive  assembled  completely  from  unused 
constituent  parts. 

•>  EPA  has  not  as  yet  developed  a  specific 
definition  for  "remanufactured".  EPA  expects, 
however  that  the  definition  of  remanufactured  to  be 
included  in  the  national  rule  ««rill  encompass  the 
replacement  or  reconditioning  of  those  parts  or 
components  of  the  engine  or  locomotive  that  limit 
or  control  exhaust  emissions.  The  emission  control 
performance  of  the  replacement  or  reconditioned 
parts  built  into  the  locomotive  or  locomotive  engine 
at  remanufacture  will  be  required  to  be  such  that 
the  locomotive  complies  with  the  applicable 
standards.  The  parts  or  components  that  EPA 
presently  expects  to  include  in  remanufacturing 
requirements  include:  pistons  and  rings,  cylinder 
liners,  cylinder  head,  fuel  injectors  and  controls. 
injection  pump  and  controls,  camshaft,  valves, 
charge  air  cooler,  turbocharger.  and  any  emissior. 
control  components  incorporated  into  the 
locomotive  by  the  manufacturer. 


Federal  Register  /  Vol.  59.  No.  86  /  Thursday,  May  5.  1994  /  Proposed  Rules 


23373 


times  cleaner  than  trucks  on  an 
e^nissions  per  ton  moved  basis.  While 
stringent  regulations  would 
theoretically  reduce  emissions  from 
1(  comotives,  their  actual  effect  could  be 
t(-  increase  total  emissions.  This  result 
i^  due  to  the  substantially  increased 
operating  and  equipment  costs  for  the 
railroads  caused  by  overly  stringent 
control  requirements.  These  increased 
costs  would  be  reflected  in  the  price  of 
h  iUling  freight  and  could  even 
eliminate  rail  carriers  from  the  market. 
Ir  both  of  these  cases  customers  would 
s\\.jitch  to  trucks  for  the  movement  of 
tl  (iir  freight.  Any  freight  normally 
c;  tried  by  rail  that  is  hauled  by  trucks 
ir  stead  of  by  rail  will  increase  the 
o'-erall  emissions  level,  given  railroads' 
O'-^rall  efficiency  benefits,  ton  per  mile 
eilissions,  and  productivity  even  at 
current  emissions  levels.  The  effects  of 
any  such  shift  are  very  undesirable  in 
th(j  South  Coast.  For  this  reason,  it  is 
ef^^nlial  that  the  current  balance  of  rail 
hi  ied  freight  and  truck  based  frtnght  not 
be  shifted  toward  increased  use  of  truck 
bt  $ed  systems. 

The  third  point  of  special  concern  is 
th3  effect  that  emission  standards  for 
loaomotives  could  have  on  interstate 
ccirimerce  and  on  international 
cc  ijimerce  at  ports.  A  substantial 
pcftion  of  the  freight  and  people  moved 
h\  railroads  in  California  is  on  trips 
beginning  and/or  ending  outside  of  the 
stile.  This  fact  raises  two  issues.  The 
first  is  that  much  freight  never  has  to 
er  tier  California  and  would  avoid  the 
stiite  if  it  saved  money.  The  movement 
of  that  freight  supplies  jobs  not  only  in 
th  ^  railroads,  but  also  to  tugboat 
offtrators,  port  operators,  truckers  and 
shippers  in  California.  It  also  supplies 
re  ,t'nue  to  the  state.  EPA  is  concerned 
thill  this  FIP  not  affect  California's 
ec:^noniy  unnecessarilv. 

Another  concern  is  tlie  effect  that  a 
pa!f;hvvork  of  state  locomotive 
rej;idations  across  the  nation  will  have 
on  interstate  coniHierce.  Depending  on 
th;(treatment  of  remanufactured 
lo(;<)motiv(;s  under  this  FIP  and  the 
national  rule,  such  a  patchwork  could 
cone  to  exist  (see  discussion  of 
reiiianufactared  engines).  It  would  he 
ex^fedingly  difficult  for  railroads  that 
mu$t  cross  multiple  state  lines  to 
CO  TJiply  with  multiple  state  emission 
levels.  If  a  train  had  to  proceed  through 
several  states  with  differing  emission 
stajndards,  either  the  loconiotive(s) 
wduld  have  to  meet  the  lowest  state 
eidission  standard  for  the  entire  trip  or 
the  railroad  company  would  be  forced 
to  change  locomotives  at  state 
boundaries.  Facilities  for  such  changes 
do  not  exist.  Even  if  such  facilities  were 
to  JXist,  the  process  of  changing 


locomotives  at  state  borders  would  add 
significantly  to  operational  costs  and 
shipping  times  and  could  also  resuh  in 
increased  idle  emissions.  For  these 
reasons,  safety  regulations  regarding 
locomotives  and  trains  have  historically 
been  national.  Lack  of  cohesive,  uniform 
national  regulations  for  locomotives 
could  be  expected  to  disnipt  interstate 
commerce. 

An  additional  complication  exists  in 
the  form  of  the  different  promulgation 
deadlines  required  for  the  FIP, 
California's  SIP,  the  national  locomotive 
rulemaking  and  California's  locomotive 
regulatory  efforts.  The  FIP  proposed 
today  is  not  scheduled  to  be  finalized 
until  Februar>'  of  1995.  Meanwhile 
California  will  develop  State 
Implementation  Plans  which  must  show 
attainment  in  the  relevant  areas  and 
EPA  will  propose  a  national  locomotive 
program.  Additionally,  CARD  will 
submit  a  recommendation  to  the 
California  legislature  on  a  state  rule  for 
locomotives  and  will  begin  work  on  a 
regulation. 

EPA  is  required  by  statute  to 
promulgate  a  final  national  rule  for  the 
control  of  locomotive  emissions  by 
November  15,  1995.  Since  passage  of  the 
Clean  Air  Act  in  1990,  EP.^  has 
scheduled  its  investigative,  research, 
contracting  and  rulemaking  efforts 
towards  meeting  this  November  15, 
1995  deadline.  Because  this  rulemaking 
is  the  first  of  its  kind  for  locomotives, 
EPA  has  a  full  schedule  of  technical  and 
operational  issues  to  address.  Many  of 
these  issues  are  not  fully  resolved  at  this 
time.  Therefore,  in  describing  the  effects 
of  a  national  rulemaking  on  California 
FIP  areas  in  terms  of  emission 
reductions,  EPA  must  base  its  estimates 
on  a  draft  of  its  proposed  national 
rulemaking  that  has  not  been  fully 
developed.  EPA  stresses  that  the 
proposed  national  rulemaking  described 
here,  for  purposes  of  estimating 
emission  reductions  in  the  California 
FIP  areas,  is  prelimina.'-y  and  mav  he 
modified  in  the  NPRM  for  the  national 
locomotive  rulemaking  that  EPA  expects 
to  propose  in  November  of  1994. 

A  final  additional  issue  exists 
regarding  the  level  of  emission 
reductions  appropriate  for  California, 
the  South  Coast  and  the  nation  as  a 
whole.  South  Coast  authorities  have 
indicated  that  they  would  like  to  see  a 
90  percent  reduction  in  rail  emissions  in 
the  South  Coast.  CARB  has  indicated 
that  an  80  percent  reduction  statewide 
would  be  appropriate.  EPA,  as  described 
below,  is  considering  reductions  on  the 
order  of  65  percent  to  70  percent  for  the 
nation,  phased  in  over  several  years. 
EPA  is  also  proposing  today 
substantially  larger  reductions,  and  a 


more  swift  implementation  schedule, 
for  the  South  Coast.  Trying  to  fit 
different  national,  state  and  local  needs 
together  is  difficult  in  the  best  of 
circumstances.  When  the  potential 
economic  and  environmental  costs  of 
inappropriate  requirements  are  as 
significant  as  they  are  here,  it  is  much 
more  difficuh. 

EPA's  proposed  locomotive  FIP 
regulations  are  described  below  in  three 
parts.  The  proposed  regulations  for 
freshly  manufactured  locomotives  are 
the  same  as  those  EPA  intends  to 
propose  in  November  for  the  national 
locomotive  program.  For 
remanufactured  locomotives,  EPA  is 
considering  two  options.  The  first  is  a 
national  program  for  such  engines 
which  requires  that  existing  locomotives 
meet  a  significant  reduction  and  that 
locomotives  complying  with  national 
standards  meet  those  standards 
throughout  their  full  operating  lives. 
The  second  is  a  California-only  program 
with  the  same  requirements.  Under  that 
option.  California  could  replace  such  a 
California-only  program  with  more 
stringent  requirements  if  it  finds  such 
requirements  are  appropriate.  The  final 
part  of  this  proposal  is  a  fleet  averaging 
standard  program  for  the  South  Coast 
only. 

(6)  Freshly  Manufactured 
Locomotives.  This  section  describes 
EPA's  current  thinking  regarding  its 
planned  November  1994  proposal  for 
regulation  of  new  locomotives  and 
engines  used  in  locomotives  nationally. 
As  described  above,  EPA  is  still 
analyzing  data  in  preparation  for  that 
rule  and  hopes  that  it  will  receive 
additional  useful  data  in  response  to 
this  NPRM.  At  this  time,  EPA  intends  to 
propo.se  that  freshly  manufactured 
locomotives  and  locomotive  engines 
built  betv.een  January  1.  2000  and 
December  31 ,  2004,  be  required  to  nujot 
a  NOx  eriission  standard  no  higher  than 
7.0  g/bhj)-hr.  EPA  is  carefully  studying 
the  poss.bility  of  lower  standards,  and 
is  asking  for  comment  on  a  NOx 
standard  as  low  as  5.0  g/bhp-hr. 
E.stimates  of  emission  rates  from  in- 
service  locomotives  range  from  13.5  to 
12.0  g/bhp-hr.  This  requirement 
represents  approximately  a  42  percent 
to  48  percent  reduction  in  NOx 
emissions  from  uncontrolled  levels. 

EPA  is  also  currently  planning  to 
propose  in  November  1994,  a  second 
tier  standard.  Under  this  standard, 
beginning  on  January  1.  2005,  freshly 
manufactured  locomotives  and 
locomotive  engines  will  be  required  to 
meet  a  NOx  emission  standard  no 
higher  than  6.0  g/bhp-hr.  EPA  is  also 
considering  standards  more  stringent 
than  this  number,  to  approximately  4.0 
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g'bhp-hr.  EPA  requests  comrr-ent  on  the 
f'asil)ii;ty  of  these  s'andards.  especially 
on  the  use  of  diesel  fiiel.  Again,  on  the 
bisis  of  an  average  locomotiv?  and  an 
average  train,  this  require  rneat 
represents  a  reduction  of  betivfer.  61 
percent  to  65  percent  in  NOv  emissions 
from  unccntroUed  levels  when  fully 
phased  in. 

EP.\  also  intends  to  set  standards  fi:r 
hydrocarbons,  carbon  mono'^dde. 
particulate  and  smoke  emissions  for 
freshly  manufactured  locomotives  and 
locomotive  engines.  To  the  extent  EPA 
regulates  remanufactured  engines,  the 
standards  for  these  pollutants  will  also 
cpply  to  these  engines.  The  standards 
that  become  effective  in  2000  will  be  set 
at  levels  that  approximately  equal 
present  emission  levels.  For  the 
standards  that  become  effective  in  2005 
for  freshly  manufactured  locomotives, 
EPA  is  presently  considering  some 
increase  in  the  stringency  of  the 
particulate  standard. 

Emission  controls  on  freshly 
manufactured  locomotives  would 
achieve  only  limited  emission 
reductions  in  the  time  frame  required 
for  compliance  under  the  California 
FIPs  without  some  effort  to  significantly 
enhance  turnover.  EPA's  best  estimate 
of  emission  reductions  resulting  from 
freshly  manufactured  locomotives  is 
approximately  a  5  percent  to  7  percent 
reduction  in  locomotive  NOx  emissions 
in  2005,  and  all  percent  to  14  percent 
reduction  in  2010. 

(c)  Remanufactured  Locomotives. 
While  EPA's  authority  to  regulate 
freshly  manufactured  locomotives  is 
clear  from  section  213(a)(5),  EP.\  has 
not  yet  determined  whether  to  regulate 
remanufactured  engines  in  its  national 
rule.  National  regulation  of 
remanufactured  locomotives  would 
alleviate  many  of  the  concerns 
described  above  regarding  interstate 
commerce  and  could  potentially  avoid 
intermodal  shift.  It  would  also  get 
qaicker  and  more  lasting  reductions  in 
emissions  for  the  nation  than  would  a 
rule  which  only  regulated  freshly 
manufactured  locomotives.  However,  it 
would  be  designed  to  achieve 
reductions  appropriate  for  the  nation 
and  may  not  be  as  aggressive  as 
regulations  applied  to  other  sources  in 
California.  EPA  is  therefore  proposing 
two  options  for  remanufactured  engines, 
a  national  approach  and  a  California 
only  approach. 

It  is  important  to  keep  in  mind  that 
there  are  at  least  two  types  of 
remanufactured  engines.  First,  there  are 
those  engines  built  before  the  effective 
date  of  EPA's  regulations  on  new- 
locomotives.  Most  of  these  engines  can 
be  reniEinufactured  to  achieve  emissions 


lovols  lower  than  they  are  currently 
meeting.  Second,  there  are  thobe  engines 
built  to  comply  with  EPA's  national 
regulations  on  new  lix:oTriotives.  If  EP.'\ 
does  not  regulate  roinairifacture  of  these 
engines,  most  of  the  engines  will  be 
unregulated  after  they  r^ach  their  f.rst 
rebuild.  Depiending  on  tlie  emissions 
standard  they  are  designed  to  meet  and 
the  technology  used  to  meet  it,  these 
engines  could  be  remanufactured  to 
meet  substantially  more  stringent  le\  els. 
On  the  other  hand,  requiring  them,  after 
remanufacture.  to  continue  to  meet  the 
emissions  levels  thoy  were  designed  to 
meet  would  not  add  any  cost. 

A  national  or  state  remanufactured 
engine  emission  standard  could  affect 
either  or  both  groups  of  engines.  EPA  is 
discussing  them  together  because  they 
raise  very  similar  legal  and  enforcement 
issues.  Additionally,  it  is  our 
understanding  that  CARB  is  considering 
regulations  that  will  affect  both  groups 
of  engines.  Commenters  are  encouraged 
to  consider  the  requirements  and  note 
any  differences  that  need  recognition  in 
their  comments.  EPA  also  requests 
comment  on  any  other  alternative  plan 
or  plans  to  achieve  meaningful  emission 
reductions  from  remanufactured 
engines. 

(i)  Option  I:  National  Regulations. 
Under  Option  I,  a  national  locomotive 
program  would  be  proposed  in 
November  1994  which  would  regulate 
locomotives  and  locomotive  engines 
remanufactured  after  January  2000. 
These  locomotives  and  locomotive 
engines  would  be  required  to  comply 
with  an  emission  standard  such  that 
emissions  would  not  exceed 
approximately  8.0  gA)hp-hr,  for 
locomotives  manufactured  prior  to 
January  2000,  or  the  standard  the  engine 
was  originally  certified  to  meet,  for 
locomotives  manufactured  beginning  in 
Jimuary  2000.  EPA  expects  that  this 
option  will  be  generally  feasible  for 
locomotives  and  locomotive  engines 
manufactured  after  Januar)'  1,  1973  and 
would  apply  until  scrappage  to  all 
locomotives  affected. 

According  to  the  American 
Association  of  Railroads  the  usual  time 
between  rebuilds  for  Class  I  railroads  is 
approximately  6  years.  Therefore,  most, 
if  not  all  affected  locomotives  should  be 
remanufactured  within  six  years  of  th^; 
program  being  implemented,  i  e.  by 
January'  2006.  EPA's  best  estimate  of 
emission  reductions  attributable  to  this 
option,  including  the  reductions 
achieved  from  freshly  ma.nufactured 
locomotives,  is  approximately  a  35 
percent  to  43  percent  reduction  in  2005, 
and  a  38  percent  to  46  percent  reduction 
in  2010  from  the  unregulated  baseline. 


depending  on  the  assumed  levels  for 
Inday's  unregulated  er|;ir.os. 

EPA  is  slili  considering  the  pr-jper 
stand-jrd  for  lemanufaetured  engines 
built  before  tlie  impleinentarion  iaU  of 
the  nati.ona!  rule.  LPA  is  considering 
standcirds  as  low  as  6.0  g/Lhphr,    . 
approximately  the  national  standard 
that  has  been  proposed  for  new  nonroad 
engines  above  37  kw.  The  railroads  have 
requested  that  EPA  also  consider  a  cap 
on  the  potential  costs  of  remanufacture 
to  meet  lower  emissions  levels.  While 
EP.\  is  taking  their  recommendation 
under  advisement,  we  do  not  currently 
intend  to  promulgate  such  a 
requirement.  Cost  cap  provisions  create 
definitional  difficulties,  and  are 
potentially  abused. 

EPA  is  concerned  that  emission  rates, 
expressed  as  grams  of  emissions  per 
brake  horsepower  hour  (g/bhp-hr),  of 
pre-1973  engines  may  be  significantly 
higher  than  corresponding  rates  from 
newer  locomotives.  Achieving 
significant  emission  reductions  from 
these  engines  is  expected,  however,  to 
be  challenging  and  potentially  costly. 
These  engines,  by  the  year  2000,  w'ill  be 
almost  exclusively  used  by  Class  2  and 
3  railroads  »2  or  for  switching.  They  will 
therefore  have  relatively  low  usage  and 
emissions  rates  when  expressed  as 
grams  per  year.  Since  the  benefits  from 
emission  control  could  be  low, 
expressed  as  an  annual  mass  of 
emissions,  and  the  costs  of  control  high, 
the  application  of  controls  to  these 
locomotives  may  prove  to  be 
inappropriate.  EPA  is  continuing, 
however  to  evaluate  the  practicality  of 
requiring  these  locomotives  to  be 
remanufactured  or  possibly  requiring 
that  these  locomotives  be  repowered  to 
achieve  emission  reductions.  «3  Another 
solution  may  be  to  move  these  older 
locomotives  out  of  non-attainment 
areas.  However,  there  are  concerns  that 
any  requirement  may  im.pose  economic 
burdens  on  Class  2  and  3  railroads  that 
tend  to  operate  older  engines,  and 
which  may  not  be  able  to  absorb  the 
economic  burden. 

Option  I  would  be  applicable 
nationwide,  with  emission  reduction 
benefits  realized  across  the  nation.  EP.\ 
would  be  proposing  this  option  under 


0-  Kailroads  are  de.'-ignated  class  1,  2  or  3 
ri,i!rou(in  based  upon  their  annual  revenue.  In  1902. 
!'iO  reqairemfint  for  designation  as  a  class  1  n.i'.ro.!^1 
was  iinnuai  revenue  of  251.4  miilinn  dollars,  the 
ro(iuireni('nt  for  a  class  2  designation  was  annual 
revenue  from  20.1  to  251.3  million  didlars.  and 
railroads  wich  annual  revenue  of  20  0  million  cr 
less  were  designated  as  class  3  railroads.  These 
numbers  are  annually  adjusted  lor  inOalion. 

•  'Repowering  is  the  complete  replacement  of  an 
existing  engine  and  generator,  including  the  engine 
block,  with  a  new  engine  and  generator  compatible 
with  the  new  engine. 
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its  Section  213  authority.  The 
r°qui  ■  ;ment  would  preempt  states  from 
p  gal  iling  both  freshly  manufactured 
aiM  r  nnanufactured  locomotives  or 
loconibtive  engines.  States  could 
howe  ker  still  regulate  operational 
pnct  ces  such  as  idling  and  speed. 

\2)  Option  II:  California  Only 
Requ  lements.  The  second 
remai  jfacturing  option  would  include 
tho  Si  1  ;ie  requirements  as  the  first 
optio  1  but  would  limit  the  requirements 
to  locL  motives  operating  in  CaUfornia. 
Thert  ivould  be  no  re  manufacturing 
requi  tm.ents  for  pre-2000  locomotives 
or  po  ;t-2000  locomotives  after  their 
initia  (useful  life  for  the  rest  of  the 
nationi  This  option  would  produce 
apprc  ij.imately  the  same  percent 
emissibn  reductions  for  California  as 
would  be  provided  for  the  entire  nation 
undei  option  I.  An  enforcement 
mech  inism  would  be  required  to  ensure 
that  or  ly  locomotives  remanufactured 
since  the  effective  date  of  the  program. 
to  the  California  standards  would  be 
perm;  tted  in  California. 

EPA  is  proposing  this  option  by 
taking  the  narrowest  reading  of  its 
aulhcaity  under  Section  213(a)(5). 
Under  this  reading.  EPA  may  only 
regulate  brand  new  engines  and  the 
states  have  authority  to  regulate  in  use 
engines.  Therefore,  California  would 
have  the  authority  to  replace  this 
program  with  a  program  it  believes  is 
more  appropriate.  Additionally,  other 
states  could  choose  to  develop  their 
own  requirements  or  to  adopt 
requirements  designed  for  California. 
Each  state  could  promulgate  different 
standards  for  remanufactured 
locomotive  engines.  As  described  above, 
the  result  of  such  a  scenario  could  be  a 
disruption  of  interstate  conmierce  and  a 
corresponding  shift  to  trucks  and'or 
increase  in  transportation  costs. 

(d)  Additional  Measures  for  the  South 
Coast.  [1)  Fleet  Average  Standard 
Program.  The  reductions  required  for 
the  South  Coast  to  attain  the  air  quality 
standards  by  2010  cannot  be  achieved 
without  significant  reductions  in  every 
source  of  emissions.  EPA  estimates  the 
national  program  for  freshly 
manufactured  locomotives  would 
reduc^  emissions  in  the  South  Coast  b> 
approxim.ately  5  percent  to  7  percent  by 
2005  and  11  percent  to  14  percent  by 
2010.  The  addition  of  either  option  1  or 
option  2  for  in  service  locomotives 
would  result  in  total  reductions  of  NO\ 
emissions  in  the  South  Coast  of 
appro  dmately  35  percent  to  43  percent 
in  2005  and  38  percent  to  46  percent  in 
2010. H-v  As  the  total  NOx  reduction  from 


all  sources  required  in  the  South  Coast 
is  70  percent.  EPA  would  like  to  achieve 
percent  reductions  of  this  magnitude 
from  the  rail  industr)'.  These 
requirements  call  for  a  more  stringent 
program  regulating  locomotive 
emissions.  EPA's  plan  to  further 
regulate  locomotive  emissions  in  the 
South  Coast,  hereafter  referred  to  as  the 
"South  Coast  locomotive  fleet  average 
standard  program."  is  designed  to 
achieve  reductions  on  this  order. 

EPA  is  not  currently  proposing  to 
require  additional  locomotive  control 
measures  for  the  Sacramento  and 
Ventura  FIP  areas.  EPA  believes  that 
Sacramento  does  not  need  further  NOx 
reductions  beyond  the  programs 
described  above  to  meet  its  attainment 
requirements.  Ventura's  train  traffic  is 
very  limited,  and  any  additional 
program  there  would  only  achieve  small 
benefits,  with  costs  out  of  proportion  to 
the  benefits  received.  EPA  determined 
that  further  reductions  are  necessar)-  for 
the  South  Coast,  due  to  its  massive  non- 
attainment  problems,  and  the 
significance  therefore  of  any  source  of 
pollution.  Locomotives  currently 
contribute  2  percent  of  South  Coast  NOx 
and  that  percent  contribution  v\-ould  be 
expected  to  rise  without  further 
regulation,  due  to  the  regulation  of  other 
South  Coast  emission  sources. 

EPA  proposes  and  asks  for  comment 
on  the  following  locomoti\*e  NOx 
emission  reduction  plan  for  the  South 
Coast.  All  railroad  locomotives  or 
locomotive  engines  used  by  a  railroad 
company  in  the  South  Coast  area  would 
be  averaged  together  to  achieve  an 
average  emission  standard  level.  EPA 
proposes  that  NOx  emission  levels  from 
the  regulated  sources  m.ust  be  no  greater 
than  5.5  g/bhp-hr  by  2007  end  4.0  g/ 
bhp-hr  by  2010  Average  emission  levels 
would  be  calculated  for  each  railroad 
company  based  upon  fuel  usage  and 
engine  emission  levels.  For  each  ton  of 
emissions  over  this  average,  a 
noncompliance  fee  will  be  assessed 
based  on  the  SlO.OOO.ton  figure  used  for 
on  highway  heavy-duty  engines.  EP.^  is 
interested  in  including  other  locomotive 
emission  sources  b5  jn  the  average  but 
has  very  little  information  regarding  u>^e 
or  emissions  levels.  Comm.enters  are 
urged  to  provide  this  infonr.ation. 


<■■'  .■\cl  jbI  emission  reductions  for  the  .Souih  Coas! 
iroin  lh<  putional  program  m.ij  be  siightly  lower 


thar.  the  national  avp-age  b<^4^.s^  ijccfiorlii's 
r.\o\'.r^  fre:j;hl  out  of  and  inic  ihii  i'^i  tend  la  b-- 
somewhat  newer  than  the  neticr.ai  f.pei.  Sewpr 
locomotives  are  grr.i^raii)  citvx.er  than  oider 
locomutives:  thai  the  emiss.or.  r*>ducion5  cue  <.n  tr. 
ernlisio.is  standard  for  a  newer  f.eei  wsuid  no;  b* 
as  la.-^e  a.s  that  for  an  older  flee:. 

o"-  .\ddi;ionaI  sources  mry  inci.:de  but  nrr.  be 
limited  to  the  following  itemsjtrack  mainter.ance 
equipment,  locomotive  mair.tusasce  equipmpnL 
end  roundhouse  e.Tiiss.ons. 


This  program  preserves  as  rr.r.i.h 
flexibility  as  possible  for  railroad 
companies  to  meet  the  additional 
emission  reductions  in  the  South  Coast. 
This  flexibility  will  allow  individual 
railroad  companies  tp  reduce  emissions 
in  the  most  cost  effective  manner 
possible  for  thpir  companies  EP.^ 
believes  that  an  averaging  pro<;ran".  w-.'.l 
be  the  most  cost  effective  methrid  of 
reducing  loct^^^.otive  emissions  in  the 
South  Coast. 

Starting  January  1.  2007  and  effective 
until  December  31.  2009,  each 
individual  railroad  company  that 
operates  within  the  South  Coast  w  ill  b^ 
required  to  meet  on  average,  an 
eiuissions  level  of  5.5  g/bhp-hr.  Starting 
January  1.  2010  and  in  effect  tliereafter! 
each  individual  railroad  company  that 
intends  to  operate  within  the  South 
Coast  will  be  required  to  meet  on 
a\erage  an  emissions  level  of  40  g/Tahp- 
hr.  .Average  emissions  would  be 
calculated  based  on  fuel  usage.  The  g/ 
bhp-hr  level  of  a  locomotive  engine 
would  be  multiplied  by  the  gallons  of 
fuel  that  an  engine  consumed  during  a 
given  year  within  the  South  Coast 
nonattainment  area.  The  products  of  t}:e 
locomotives'  gAahp-hr  level  and  fuel 
usage  would  be  summed  for  all  of  the 
engines  in  a  railroad  company's  fleet. 
The  resultant  sum  would  then  be 
divided  by  the  total  gallons  of  fuel  used. 
The  resultant  g/bhp-hr  ax-erage  must  be 
at  or  below  5.5  g/bhp-hr  for  the  vears 
2007-2009  and  below  4.0  g/bhp-hr  for 
2010  and  thereafter.  This  calculation  is 
summarized  in  an  equation  in  the 
regulations. 

EPA  realizes  there  may  be  alternatives 
to  basing  the  average  calculation  on  fuel 
usage  such  as  basing  the  average 
calculation  on  mileage  or  hours  of 
operation.  These  two  alternatives  do  not 
necessarily  reflect  emissions  level  well 
because  they  take  improper  account  of 
idling.  However,  EPA  is  interested  in 
comments  regarding  the  appropriate 
measure. 

EPA  is  proposing  that  electrified 
mileage  be  counted  as  producing  zf-ro 
emissions  as  long  as  the  electrical 
po^verplants  supplying  the  electricity 
are  located  outside  of  the  South  Coast 
If  llie  powerplants  were  inside  South 
Coast,  some  calculation  of  the  polluta:;ts 
created  from  the  p.'oduction  of  the 
electricity  consumed  would  have  to  be 
uied.  Additionally,  a  convprsion  factor 
to  equate  kilowatt  hours  used  to  gallons 
of  fuel  used  would  be  necessary  so 
appropriate  credit  may  be  given  for 
electrification  for  purposes  of 
calculating  the  emissions  average  The 
Dt^partment  of  Energy  recently  proposed 
a  rule,  (Federal  Register  Vol.  59.  No  24. 
February  4.  1994).  that  specifies  how  to 
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calculate  such  a  conversion  factor.  EPA 
requests  comment  on  this  proposal. 

Additionally,  EPA  is  proposing  to 
allow  companies  to  pool  their 
operations  for  measurement  of  the 
emissions  average.  This  proposal  could 
facilitate  investment  in  electrification  or 
alternative  fuel  usage.  By  combining  an 
investing  company's  average  emissions 
with  that  of  another  ccmpany,  the 
electrified  or  alternative  iucl  railroad 
company  could  help  subsidize  its 
investment. 

EPA  does  not  see  the  need  fur  an 
emissions  cap  with  this  program.  A  cap 
may  be  necessary  because  the  averaping 
program  is  based  upon  hie!  used.  EPA 
believes  it  unlikely  that  the  amount  of 
fuel  used  by  railroad  companies  will 
increase  in  the  South  Coast.  The  trend 
in  current  engine  design  is  toward 
increased  fuel  efficiency,  and  railroad 
companies  place  a  high  premium  on 
saving  fuel.  It  is  in  the  best  economic 
interests  of  the  railroads  to  do  so.  EPA 
thus  expects  the  positive  trend  in  fuel 
efficiency  to  continue.  The  only  way 
there  could  possibly  be  an  increase  in 
emissions  or  less  emissions  reductions 
for  the  rail  sector  than  projected,  due  to 
increased  fuel  usage,  would  be  for  the 
railroad  industry  to  e.xperionce  rapid 
expansion.  If  this  were  to  happen,  actual 
net  emissions  in  the  South  Coast  would 
probably  be  positively  affected  because 
it  would  mean  that  more  freight  was 
being  hauled  by  rail  instead  of  truck. 
Alternatively  it  could  be  as  a  result  of 
expansion  in  mass  transit  trains.  In 
either  case,  the  net  emission  impact  in 
the  South  Coast  would  be  in  a  positive 
direction.  EPA  therefore  is  not 
proposing  an  actual  emissions  cap  at 
this  time,  however  EPA  requests 
comment  on  the  need  for  including  a 
cap  on  emissions  produced  from 
locomotive  sources. 

This  regulatory  program  is  aimed 
exclusively  at  the  South  Coast  FIP  an^a. 
Moreover,  EPA's  authority  to  propose 
this  program  is  at  least  partially  derived 
from  California's  own  authority.  EPA 
therefore  encourages  California 
authorities  to  manage  this  program  cir 
propose  a  program  that  achieves  similar 
reductions.  EP.^  believes  that  California 
would  be  more  sensitive  to  the  specific 
is.sues  and  problems  of  implementing  a 
program  of  this  nature.  If  California 
were  to  agree  to  manage  this  program. 
California  would  handle  the 
administration  and  enforcement  of  this 
program.  In  any  event,  California  will 
retain  the  right  to  regulate  operational 
changes  in  the  railroad  industry  within 
California.  This  includes  but  is  not 
limited  to  time  spent  idling,  rail 
lubrication,  and  operating  times,  etc. 


(2)  CompUance.  EPA  is  proposing 
under  the  South  Coast  locomotive  fleet 
average  standard  program  that  each 
railroad  company  that  intends  to 
operate  locomotives  or  locomotive 
engines  within  the  geographical 
confines  of  the  South  Coast  should 
designate  certain  locomotives  or 
locomotive  engines  which  will  operate 
within  the  South  Coast.  When  these 
locomotives  or  locomotive  engines 
operate  in  the  South  Coast,  fuel  usage 
for  each  locomotive  type  shall  be 
recorded  by  the  locomotive  operator. 
Such  records  shall  be  submitted  to  EPA 
in  March  of  each  calendar  year  for  the 
prc£:eding  year  of  operation  and  be  kept 
for  a  period  of  five  years.  EPA  will 
specify  in  its  national  regulation  what 
test  procedure  and  method  will  be  used 
for  certifying  an  engine  at  a  particular 
emissions  level. 

EPA  proposes  that  each  individual 
railroad  company  which  owns  or 
operates  locomotive  emission  sources 
within  the  South  Coast  keep  a  roster  of 
engines  and  locomotives  that  operate 
within  the  South  Coast.  This  roster 
would  include  the  locomotive  type,  the 
engine  type  and  relevant  emission 
characteristic  data  on  the  engine. 
Summary  rosters  shall  be  reported  to  the 
Administrator  yearly,  and  supporting 
data  is  proposed  to  be  kept  for  a  period 
of  5  years  thereafter.  Locomotives  and 
locomotive  engines  that  are  designated 
to  operate  within  the  South  Coast  would 
be  marked  by  a  permanent  identifier  on 
the  engine  and  labels  displayed 
prominently  on  both  sides  of  the 
exterior  of  the  locomotive  which  will 
identify  the  locomotive  as  a  South  Coast 
designated  locomotive. 

EPA  would  reserve  the' right  to  audit 
any  locomotive  emission  source  in 
regard  to  performance  and  compliance, 
that  EPA  finds  operating  v.  ithin  the 
South  Coast.  EPA  inspectors  would  be 
given  rights  of  access  to  inspect  railroad 
property  and  equipment.  .\ny  non- 
Soulh  Coast  designated  locomotive  or 
locomotive  engine  or  locomotive 
emission  source  that  EPA  finds 
operating  in  the  South  Coast  without 
being  properly  identified  or  without 
proper  maintenance  could  face  instant 
fines  as  high  as  S25,C00  per  day  of 
operation. 

Each  company  that  operates 
locomotives  is  responsible  for  meeting 
its  individual  fleet  average  emissions 
standard.  EPA  proposes  to  assess  annual 
noncompliance  penalties  for  companies 
similar  to  those  described  for  heavv- 
duty  noncompliance  in  section  3(D)(3) 
of  this  document.  Each  company  that 
operates  one  or  more  locomotives  will 
have  to  show  compliance  each  year  with 
the  fleet  average  emissions  standard. 


Any  excess  emissions  produced  beyond 
the  average  will  be  assessed  an  annual 
noncompliance  fee  of  $10,000  per  ton  of 
emissions  produced.  This  penalty  is  in 
addition  to  any  charged  for  a  violation 
as  described  in  the  preceding 
paragraphs. 

(3)  Authority.  EPA  is  proposing  this 
South  Coast  emission  averaging 
standard  program  under  its  broad 
remedial  authority  under  section  110(c). 
No  provision  of  section  213,  section 
209,  or  any  other  sections  of  the  Clean 
Air  Act,  clearly  prohibits  EPA  from 
exercising  its  section  110(c)  in  the 
manner  proposed  herein. 

[4)  Emission  Reductions.  EPA 
believes  the  average  g/bhp-hr  level  for 
line  haul  locomotives  and  locomotive 
engines  operated  by  class  1  locom.otives 
in  California  is  approximately  13.5  g/ 
bhp-hr.  This  estimate  was  developed 
from  train  data  and  locomotive  emissiim 
data  supplied  to  EPA  by  railroad 
companies  that  operate  within 
California,  and  locomotive  engine 
manufacturers. "e  The  railroads  have 
however  claimed  that  the  average 
emission  level  of  locomotives  operating 
in  California  is  12  g/bhp-hr.  While  they 
have  provided  no  accounting  of  that 
average  level,  and  the  13.5  g/bhp-hr 
level  was  calculated  from  data  provided 
by  the  railroads,  EPA  has  used  bi5th 
levels  in  its  estimates  of  the  benefits  of 
this  program.  The  range  provides  for 
conservative  estimates  both  of  the 
current  emissions  impact  of  locomoti\  es 
and  the  reductions  from  this  program. 
Other  locomotives,  those  operated  by 
class  2  and  3  railroads  and  switcher 
locomotives  operated  by  class  1 
railroads  have  g/bhp-hr  levels  higher 
than  13.5  g/ljhp-hr. 

To  calculate  a  minimum  emission 
reduction,  one  can  assume  that  all 
locomotives  are  at  12  or  13.5  g/'bhp-hr. 
EPA's  2007  requirement  that  railroad 
emissions  average  5.5  g/bhp-hr  would 
therefore  provide  overall  emission 
reductions  of  54  percent  to  59  percent. 
The  2010  requirement  that  railroad 
emissions  average  4.0  g  bhp-hr  would 
therefore  provide  ovendl  emission 
reductions  of  67  percent  to  70  percent. 
Since  the  current  overall  average 
emissions,  due  to  switching  operations 
and  class  2  and  3  oper.a'.ion,  must  be 
higher  than  13.5  g/bhp-hr,  a  reduction 
in  excess  of  70  percent  is  likely. 

EPA  believes  the  reductions  necessary 
to  meet  the  5.5  g/bhp-hr  emission 
average  will  be  achievable  through  the 
use  of  clean  diesel  technology  and 
operational  changes.  Some  use  of 


"■Memo  from  Peter  Hulchins  to  Chester  )  France. 
February  14.  1994.  "Current  Emission  Levels  and 
OutvCvcles." 
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ai'fimative  fuels  may  be  necessor)-  to 
supplement  the  emission  reduction 
E  cbieved  by  clean  diesel  and 
operational  changes  or  to  allow 
significant  growth.  Electrification,  imder 
strong  consideration  for  at  least  sorr.e 
South  Coast  lines  would  greatly 
facilitate  ccmpUance  and  reductions. 
EPA  requests  comment  on  what  types  of 
engines  or  strategies  may  be  required  to 
cofTiply  with  this  program. 

EyA  does  not  anticipate  that 
additional  measures  of  reduction  will  be 
required  at  this  time.  However  several 
options,  which  EPA  could  not  finalize 
due  to  technological  issues,  but  could 
de\"elop  later  as  provided  by  section 
182(e)(5)  of  the  CAA,  are  widespread 
use  of  electrification  and  the  use  of  fuel 
cells. 

(5)  Other  Options.  EPA  requests 
comment  on  three  other  options  being 
promoted  by  the  South  Coast,  the  CARB 
and  the  AAR,  respectively.  The  South 
Coast  Air  Quality  Management  District 
is  proposing  that  a  90  percent  reduction 
in  railroad  emissions  in  the  basin  be 
required  by  the  year  2010.  This  proposal 
requires  electrification  of  all  locomotive 
operations,  including  switching.  They 
have  not  yet  determined  how  such  a 
project  could  be  funded.  For  this  reason. 
EPA  is  not  proposing  this  option. 

The  CARB  is  considering  an  option 
that  would  require  an  80  percent 
reduction  in  locomotive  NOx  emissions 
statewide  by  2003.  Emissions  of  HC  and 
CO  would  be  allowed  to  rise  and 
emissions  of  particulates  would  be 
reduced  after  2003.  It  appears  likely  that 
this  level  of  reduction  could  require  that 
all  locomotives  used  in  Cahfomia 
operate  on  a  fuel  other  than  dieseL  with 
natural  gas  being  a  likely  candidate. 
Alternatively,  electrification  of  a 
number  of  lines  may  be  necessary.  EPA 
is  concerned  about  the  practicahty  and 
costs  associated  with  electrification,  and 
is  therefore  not  proposing  this  option. 

The  AAR  has  proposed  that  linehaul 
locomotives  be  required  to  average  6  g/ 
bhp-hr  by  the  year  2010.  This  proposal 
could  presumably  build  from  national 
standards  on  new  locomotives  and  some 
regulation  of  remanufactured 
locomotives.  However,  it  does  not  affect 
switching  and  other  non-line 
operations,  such  as  loadiiig  and 
unloading.  The  effect  of  that  omission 
has  been  variously  estimated  at  from  5 
to  30  percent  of  emissions  depending  on 
the  geographic  area.  Because  this 
program  does  not  achieve  sufficient 
reductions,  EPA  is  not  proposing  this 
option.  However,  EPA  requests 
comment  on  this  and  the  other  two 
options. 

(4)  Marine  Vessels/Ports,  (a) 
Background  and  Program  Description. 


Marine  vessels  are  the  largest 
uncontrolled  source  of  emissions  of 
NOx  and  SOx  in  California.  According 
to  a  study  prepared  by  Sierra  Research, 
Inc.. 6'  marine  vessels  account  for 
approximately  40  percent  of  ail  SOx 
emissions  and  12  percent  of  all  NO\ 
emissions  from  both  mobile  and 
stationary  sources  statewide  (Sierra 
report,  p.  3).  While  most  emissions 
associated  with  marine  \essels  occur  at 
sea.  a  great  deal  occur  while  the  vessel 
is  at  port,  during  maneuvering  and 
hotelling  acti\ities  (hotelling  refers  to 
the  time  a  vessel  "spends  moored  or  at 
anchor,  for  such  purposes  as  loading  or 
unloading  cargo  or  awaiting  a  berth" — 
Booz-Allen  report,B8  p.  n-16).  Both  at- 
sea  and  in-port  emissions  are  of  concern 
for  ambient  air  quality  in  the  South 
Coast  area,  since  emissions  from  vessels 
at  sea  can  be  transported  onshore  by 
prevailing  winds,  and  since  emissions 
from  vessels  at  port  are  added  to  those 
already  occurring  from  stationary 
facilities  at  a  port. 

The  contribution  of  diesel  marine 
engine  emissions  to  local  air  quality  is 
influenced  by  at  least  two  factors.  The 
first  concerns  the  nature  of  the  engines 
themselves.  Large  marine  vessels  have 
high  NOx  emissions  because  of  the 
nature  of  the  machinery  and  equipment 
used  to  power  them.  These  vessels  ere 
typically  powered  by  verj'  large  diesel 
engines  that  are  optimized  for  power 
and  fuel  consumption,  and  those 
optimization  processes  (sudi  as  high 
temperatures)  tend  to  boost  NOx 
emissions.  In  addition,  marine  engines 
are  usually  old  and  unregulated,  and 
generally  do  not  have  many  of  the 
combustion  improvements  that  are 
incorporated  into  new  on-hi^way 
engines  to  reduce  particulate  matter  and 
NOx  emissions. 

The  second  determinant  is  the  time 
spent  and  frequency  of  activity  at  or 
near  port.  Analysis  of  1989  data  shows 
that  about  10  percent  of  the  vessels  in 
California's  ports  accounted  for  more 
than  50  percent  of  the  emissions  from 
marine  vessels  (Sierra  report,  p.  9). 
Control  strategies  are  more  effective 
which  focus  on  those  ships  that 
contribute  the  most  to  air  quality 
problems  while  in  port.  If  those  ships 
can  be  targeted,  any  reduction  in  their 
emissions  will  have  a  large  impact  on 
air  quality. 


Similarly,  control  strategies  are  more 
effective  which  target  those  ships  that 
stop  often  in  California.  Vessels  that  do 
not  frequently  use  South  Coast  ports  do 
not  contribute  as  much  to  local  air 
quality  problems.  Based  again  on  1969 
data,  approximately  60  percent  of  the 
vessels  at  California's  ports  made 
nierely  one  or  two  trips  per  year,  each 
contributing  only  a  relatively  small 
fraction  to  total  emissions  (Sierra  report, 
p.  9). 

EPA  has  considered  several  strategies 
to  achieve  reductions  in  ship  emissions 
One  potential  emission  control  strategy- 
would  be  to  require  vessels  to  be 
outfitted  with  NOx  and  SOx  control 
equipment.  There  are  several 
technologies  available,  and  these 
technologies  are  associated  with 
different  levels  of  emissions  decreases, 
ranging  from  25  percent  to  90  percent. 
depending  on  the  nature,  age.  and 
condition  of  the  ship's  engine  and 
equipment. 8«  For  example,  fuels  with 
ultra-low  sulfur  content  can  reduce  SOx 
emissions  by  as  much  as  96  percent  end 
cause  measurable  NOx  decreases  as  well 
(Sierra  report,  p.  25).  Selective  catalytic 
reduction  (SCR)  can  reduce  NOx 
emission  by  as  much  as  90  percent. 
Water/fuel  emulsion  technology  can 
reduce  NOx  by  approximately  25 
percent  (Sierra  report,  p.  34).  These 
technologies  are  discussed  in  more 
detail  below. 

At  the  same  time,  many  of  these 
techniques  have  substantial  drawbacks, 
including  increased  capital  and 
operating  costs.  NOx  control  techniques 
are  generally  expensive  and  often 
difficult  to  retrofit  on  older  vessels 
(although  they  can  be  cost-effective  to 
incorporate  on  new  engines)  and  may  be 
costly  to  maintain.""  In  addition,  many 
NOx  control  technologies  are  also 
associated  *\nth  a  decrease  in  fuel 
efficiency-  of  up  to  5  percent  (Sierra 
report,  p.  71).  Also,  results  depend  on 
certain  operating  characteristics.  For 
example,  optimal  SCR  results  depend 
on  a  steady-state  operation  mode. 
Reductions  are  less  certain  during 
maneuvering  procedures  when  engine 
speed  is  constantly  changing;  yet,  this  is 
the  kind  of  operation  that  is  typical 
while  a  vessel  is  near  or  in-port. 
Controlling  SOx  by  fuel  composition 
changes  may  be  problematic  for 
compliance  reasons.  This  is  because 
vessels  would  be  required  to  use  low- 


s'Regulatory'  Strategies  for  RedLci.".g  Emiisions 
from  Marine  Vessels  in  Caiifomia  Waters,  prepared 
for  California  iMr  Resources  Board  b>'  Sierra 
Research.  Inc.,  Report  No.  SR91 -10-01  (October  4. 
1991). 

"Inventorj'  of  Air  Pollutiml  Emisiions  from 
Marine  Vessels,  Final  Report.  f>repa.-ed  for  State  of 
Caiifomia — ^Air  Resources  Board,  by  Booz-Ailen  i 
Hamilton.  Inc.  (March  1991J. 


•■•See  the  Sierra  report,  pp.  22-32  for  a  mort 
complete  discussion  of  theis  technologies 

•wKetrofitting  ships  with  aftertreBiment 
technologies  is  very  difficult  because  of  onboard 
space  limitations.  Building  upwards  (where  space 
IS  available)  can  raise  the  center  of  gravity.  If  the 
center  of  gravity  is  above  the  center  of  buoyancy, 
the  ship  will  be  destabilizml. 
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sulfur  fuel  only  when  they  are  in  the 
vicinity  of  the  California  coastline  and 
in  California  ports.  While  they  operate 
at  sea,  ships  could  use  conventional 
fuels.  This  means  that  vessels  can  be 
equipped  with  two  kinds  of  fuel  tanks: 
one  for  clean  fuel  for  use  in-port,  and 
one  for  ordinary  fuel  for  use  at  sea. 
However,  for  obvious  reasons,  it  would 
be  hard  to  verify  that  vessels  use  low- 
sulfur  fuel  while  near  shore  or  in-port. 

Because  of  these  and  other  potential 
drawbacks,  EPA  believes  that  it  would 
be  preferable  at  this  point  in  time  to 
avoid  mandating  the  use  of  these  control 
technologies  by  all  ships  when  they  are 
in  California  ports.  There  are  at  least 
three  reasons  why  other  solutions 
should  be  pursued  at  this  time.  First,  as 
shown  above,  not  all  ships  are  high 
emitters.  Therefore,  it  does  not  make 
sense  to  mandate  special  technologies 
for  all  ships,  since  this  would  mean 
imposing  costly  retrofits  on  some 
existing  ships  that  are  not  high  emitters. 
Second,  and  more  importantly,  not  all 
ships  spend  a  lot  of  operating  time  in 
California  ports.  It  does  not  make  sense 
to  mandate  permanent,  expensive 
control  technologies  for  ships  that  visit 
California  ports  only  once  or  twice  a 
year  which,  as  noted  above,  is  the  case 
for  approximately  60  percent  of  the 
vessels  that  use  California's  ports. 

Finally,  the  regulation  of  oceangoing 
marine  vessels  registered  in  the  United 
States  has  been  traditionally  undertaken 
by  the  United  States  Coast  Guard,  and 
through  international  organizations 
such  as  the  International  Maritime 
Organization  (IMO),  for  ships  registered 
outside  the  United  States.  International 
trade  may  be  significantly  harmed  by 
unilateral  and  contradictory  actions 
taken  by  various  countries  around  the 
world  mandating  different  control 
methods  and  technologies  for  vessels 
engaged  in  international  trade.  EPA 
believes  that  it  is  appropriate  at  this 
time  to  avoid  unilaterally  mandating  the 
use  of  control  technologies  or  other 
methods  on  ships  that  are  inconsistent 
with  the  technologies  currently  being 
advocated  by  the  United  States  in  the 
IM0.9I  This  is  especially  important  in 
the  South  Coast  region  because 
approximately  80  percent  of  the  larger 
marine  vessels  that  call  on  the  LA  ports. 


"The  IMO  is  currently  developing  an 
international  agreement  to  control  emissions  from 
ships  on  international  voyages.  The  IMO 
subcommittee  working  on  this  project  (Bulk 
Chemicals  Handling)  was  charged  by  the  IMO  with 
achieving  a  30  percent  worldwide  reduction  in  ship 
NOx  emissions  and  a  50  percent  SOx  reduction. 
The  subcommittee  is  currently  considering  a  rule 
for  new  engines  only.  The  resolution  of  this  issue 
will  clearly  have  significant  ramifications  for  this 
Ftp.  See  Section  (2)(A)  Fee  Categories,  below,  for 
additional  discussion  of  this  effort. 


for  example,  are  registered  in  foreign 
countries.  EPA  believes  that  it  is 
important  to  create  a  regime  that  will 
encourage  all  ship  operators  and  owners 
to  reduce  their  emissions  of  NOx  and 
SOx  while  in  California  ports  without 
creating  significant  problems  for 
international  trade. 

Emission  control  strategies  must  also 
take  into  account  economic  realities. 
Ships  and  ports  bring  more  than 
pollution  to  California.  They  also 
perform  the  obvious  function  of 
transporting  products  and  raw  materials 
to  the  area  for  manufacturing  and 
production  purposes,  and  they  bring 
jobs  and  money.  Many  millions  of 
dollars  of  imports  and  exports  travel 
through  the  Ports  of  Los  Angeles  and 
Long  Beach  everj'  day,  on  their  way 
from  the  Midwest  to  the  Far  East  or  vice 
versa.  Any  program  for  the  control  of 
emissions  from  ships  and  ports  must 
also  consider  the  effects  of  such  a 
program  on  this  trade  and  on  the  South 
Coast  economy.  Inappropriate  treatment 
could  move  the  trade  out  of  the  area,  or 
even  out  of  the  country,  with 
corresponding  economic  effects.  While 
it  is  true  that  trade  has  centered  in  the 
South  Coast  because  the  area  is  well 
situated  to  accept  it,  having  adequate 
facilities  for  moving  and  processing  the 
products  delivered,  it  is  also  true  that 
emission  control  strategies  should  stress 
appropriate  regulations  which  would 
balance  emissions  reductions  with 
possible  negative  impacts  ori  trade. 

For  all  of  these  reasons,  EPA  is 
proposing  a  flexible  control  strategy  for 
the  reduction  of  emissions  from  ships  at 
port.  This  strategy  will  rely  on  economic 
incentives  to  encourage  operators  and 
owners  of  ships  that  frequently  use 
California's  South  Coast  ports  to  take 
the  steps  necessary  to  reduce  their 
emissions.  Specifically,  this  strategy 
involves  imposing  user  fees  for  ships 
that  use  ports  in  the  South  Coast  region. 
These  fees  will  be  based  on  the  level  of 
emissions  of  a  ship  using  the  port, 
among  other  things.  EPA  is  proposing  a 
three-tier  fee  structure,  as  more 
thoroughly  described  below.  Like  other 
emission  charges  proposed  today,  the 
ship  fee  will  be  based  on  a  price  of 
$10,000  per  ton  of  NOx  emissions 
emitted  to  the  atmosphere. 

In  addition  to  encouraging  ship 
operators  and  owners  to  install  and  use 
emission  control  systems,  the  program 
contains  two  other  features  that  should 
help  reduce  marine  vessels' 
contribution  to  California's  pollution 
while  ships  are  berthed  in  port  and 
while  they  are  operating  at  sea.  First, 
ship  operators  may  receive  a  reduction 
in  the  fees  outlined  below  if  they  use 
onshore  power  sources  instead  of 


internally  generated  power  while  they 
are  at  port  (this  is  called  "cold 
ironing").  Second,  ship  operators  may 
receive  a  reduction  in  fees  if  they  use  a 
relocated  Santa  Barbara  shipping 
channel.  EPA  is  proposing  that  this 
shipping  channel  be  located  at  least  70 
miles  from  the  shore  to  decrease  the 
amount  of  marine  emissions  that  are 
transported  onshore  by  prevailing 
winds.  Both  of  these  aspects  of  the 
program  are  described  in  greater  detail 
below.  No  fee  will  be  assessed  any 
shipper  who  uses  the  lowest  emitting 
class  of  engine,  cold  irons  and  avoids 
the  Ventura  air  basin. 

There  are  several  advantages  to  this 
type  of  emission  control  program.  First, 
it  allows  a  ship  operator  or  owner  to 
make  decisions  about  which  control 
technologies  to  adopt,  if  any,  based  not 
only  on  the  characteristics  of  a 
particular  vessel  but  also  based  on  the 
extent  to  which  the  vessel  uses  South 
Coast  ports.  Those  ships  that  use  South 
Coast  ports  more  frequently  will  be 
faced  with  higher  annual  fees  and 
therefore  will  have  a  greater  incentive  to 
install  more  efficient  emission  control 
devices  to  reduce  those  annual  fees. 
Vessels  that  use  these  ports  infrequently 
are  not  faced  with  the  same  level  of 
annual  fees  and  would  therefore 
probably  elect  to  pay  the  fee  instead  of 
installing  more  expensive  emission 
control  devices.  EPA  believes  this  is  a 
fair  strategy  because  these  vessels 
contribute  less  to  overall  regional  air 
quality  problems  than  those  vessels  that 
use  these  ports  more  often.  At  the  same 
time,  payment  of  a  fee  by  a  vessel  that 
infrequently  uses  port  facilities  is 
justified  because  the  vessel  is 
contributing  to  local  air  quality  while  it 
uses  the  port. 

A  final  advantage  to  this  kind  of 
emission  control  program  is  that  the  fees 
collected  could  be  used  to  help  ship 
owners  and  operators  reduce  their 
ships'  emissions,  thus  advancing 
additional  emission  benefits.  For 
example,  the  fees  could  be  used  to  help 
ship  owners  and  operators  purchase  and 
install  emission  reduction  equipment, 
through  loans  or  grants  or  other 
financial  assistance  programs.  It  should 
be  noted,  however,  that  the 
Miscellaneous  Receipts  Act  requires 
EPA  to  submit  any  fees  paid  pursuant  to 
this  program  to  the  U.  S.  Treasury. 
Therefore,  in  order  to  use  the  fees 
collected  under  such  a  program  for 
emissions  control,  it  is  necessary  for 
California  or  the  South  Coast  to  develop 
a  replacement  program  that  would 
supersede  this  proposed  EPA  program. 
Then,  the  fees  would  be  paid  to  the 
State  of  California  or  the  South  Coast 
Air  Quality  Management  District  instead 
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of  to  EPA,  and  those  organizations  could 
uaa  the  funds  for  such  purposes.  By 
adopting  a  replacement  program, 
California  or  the  South  Coast  could  lake 
stips  to  decrease  any  adverse  economic 
injpacts  resulting  from  the  program. 

I'.PA  is  proposing  to  begin  instituting 
the  port  fee  schedule  described  below  in 
2dOl.  This  date  is  beneficial  for  two 
re  i$ons.  First,  EPA  hopes  that  in  the 
in  livening  seven  years,  the  California 
and  IMO  efforts  to  regulate  ship 
em  ssions  and  the  Coa.st  Guard  effort  to 
m  )io  tlift  shipping  chann-?!  will  have  all 
bcri'.c  fruit.  Thus,  2001  allows  enough 
tltis;  to  respond  to  these  changes  and 
wo  k  o'ut  details  about  the  fi^rm  of  this 
pr  Lirain  in  light  of  them.  Setnnd,  by 
bi;;i!uiing  to  develop  this  program  nine 
yt'  ars  before  the  attainment  Hate.  EPA 
al  (  ws  time  to  adjust  the  fees  and 
di ,  ;ounts  to  achie\  e  the  ntx;essarv 
em  ssions  reductions  at  the  least  cost,  as 
described  below. 

:PA  anticipates  that  the  ships  and 
pqits  fees  program  described  in  this 
prvunble  will  achieve  an  approximately 
30  percent  NOx  emission  reduction  in 
thii  South  Coast.  This  estimate  is  based 
on  he  assumption  that  the  10  percent 
oft  le  ships  which  create  50  percent  of 
thi!  emissions  due  to  frequent  visits  will 
ha  I  e  on  average  30  percent  lower 
eii^issions  after  implementation  of  the 
pr  igram.  This  reduction  will  likely  be 
ac  ueved  by  ship  operators  and  owners 
us  ng  newer  ships  for  their  California 
trips,  by  using  better  fuels,  and  by  using 
timing  retard  technology,  at  least  in  the 
sh  irt  run.  A  further  7.5  percent  NOx 
reduction  should  be  achieved  through 
increased  cold  ironing.  The  remaining 
7.1  percent  NOx  reduction  will  come 
frciti  isolated  use  of  available  low 
en  itting  engines,  such  as  turbines  and 
SCR  equipped  ships,  by  the  remaining 
90  percent  of  the  ships  visiting  the  ports 
of  .(Ong  Beach  and  Los  Angeles. 

ti  response  to  these  fees  and  to 
or.  .joing  actions  by  the  Coast  Guard  to 
proteLt  the  Monterrey  Bay  Sanctuary. 
r.P.-L  expects  most  ship  owners  or 
op-iators  will  choose  shipping  routes 
thi ;  will  take  them  away  from  Ventura's 
ro|i  ;t.  This  will  have  the  ef.f'ect  of 
K.ii:g  the  transfer  of  marine 

issions  to  the  coast  in  that  area.  The 
■  fects  will  have  this  effei^t  because 
iTi.st  najoiity  of  ships  that  currently 
llie  shipping  ch.aniiel  that  takes 
ihtji  II  along  the  shoreline  close  to 
V'e  -  tcra.wil!  stop  or  have  stopped  at  the 
Po  •  s  of  Lor.g  Beach  or  Los  Aiigeles. 
I'm  er  the  proposed  emission  reduction 
str '.  e;;^.  these  ship  owners  and 
op  '  ators  can  reduce  the  user  fees  they 
vvi  !  be  charged  at  these  ports  by  using 
a  ro  ocatcd  shipping  channel  that  takns 
thtiti  awav  from  the  coastline.  EPA 
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believes  that  the  discounts  associated 
with  using  the  relocated  channel  will  be 
sufficient  to  eliminate  most  of  that 
traffic.  In  addition,  the  Coast  Guard  has 
undertaken  a  study  to  evaluate  the 
impact  of  relocating  California  shipping 
channels. '12  Such  relocation  may  be 
necessary  to  reduce  environmental 
damage  to  the  Monterrey  Bay  Sanctuary 
due  to  ship  traffic.  As  part  of  that  study, 
the  Coast  Guard  has  requested 
comments  regarding  relocation  of  the 
channel  nr  ar  Ventura.  EPA  has 
reco.T. mended  to  the  Coast  Guard  that 
the  channel  near  Ventura  should  be 
moved  as  far  as  feasible  from  the  cu.ist. 
Such  a  decision  by  the  Coast  Guard  will 
also  reduce  airborne  marine  emissions 
in  Ventura. 

These  emission  reduction  estimates 
were  made  witliout  sufficient 
knowledge  of  the  effects  of  a  fee  on  the 
bf^havior  of  shippers.  Shippers  may  find 
it  easy  to  reschedule  their  ships  so  that 
only  the  lowest  emitting  ones  arc  used 
in  the  South  Coast.  On  the  other  hand, 
shippers  may  have  difficulty  reducing 
their  emissions  if  equipment  and/or 
installation  ser\-ices  are  insufficient  to 
meet  demand.  EPA  intends  to  monitor 
the  fee's  effects  and  adjust  the  fees  and 
discounts  as  necessary  to  achieve  a  NOx 
emission  reduction  approximately 
similar  to  that  required  under  the 
stationary  source  cap. 

The  following  sections  describe  in 
greater  detail  the  components  of  this 
fee-based  control  strategy.  As  described 
in  Section  in.D.4.e  (5),  this  program 
does  not  apply  to  military  vessels.  EPA 
requests  comments  on  ail  features  and 
calculations  associated  with  this 
proposed  program,  as  well  as  the  proper 
application,  .■^s  described  above,  FiPA  is 
proposing  to  apply  the  program  to  the 
two  major  South  Coast  ports  for  ocean 
going  ships:  the  Ports  of  Los  Angeles 
and  Long  Beach.  EPA  requests  comment 
on  applying  the  program  to  all  basin 
ports,  all  California  ports,  or  only  as 
pioposed. 

(b)  Control  Strategies — Fee  System 
Based  on  Er.' ssion  Levels.  (J)  Fee 
Ci''.egories.  The  goal  of  this  proposal  is 
to  encourage  the  use  of  cleaner  marine 
engines.  A  number  of  emi.ssion  control 
tochnoloyies  for  reducing  NOx  from 
m.irine  diesel  engines  are  descrilnnl  in 
the  following  socti»m.  Although  the 
emission  reduction  strategies  descril.-ed 
in  the  follov.ing  section  each  contain  a 
range  of  reduction  potential,  there 
appears  to  !>e  a  :iuinbcr  of  technologiirs 
that  offer  the  potential  to  achieve 
reductions  of  30  percent  or  greater. 
Also,  reductions  of  greater  than  80 


percent  are  possible  through  three 
options:  Selective  catalytic  reduction 
(SCR),  steam  turbine  engines  and  gas 
turbine  engines.  Other  technologies, 
such  as  natural  gas  engines,  may  also 
achieve  reductions  in  excess  of  80 
percent. 

EPA  proposes  to  encourage  the  use  of 
cleaner  marine  engines  tlirough  a  throe- 
tier  fee  program  based  on  emission 
reductions  from  a  diesel  engine 
baseline.  The  first  tier  is  a  0-10  percent 
fee  (90  per(.cnt  foe  reduction)  fur 
engines  that  achieve  greater  than  or 
equal  to  80  percent  KJ\  reduction 
compared  to  typical  marine  dicscl 
engincs.y  These  could  include  SCiR- 
eqiiipped  diesel  engines,  sleam  turbine 
engines  or  gas  turbine  engines,  or 
engines  equipped  with  otlier 
tei  hnologirs  that  can  be  shown  to 
achieve  such  reductions.  The  second 
tier  is  a  50  percent  reduction  from  the 
full  fee  for  engines  that  achieve  greater 
than  or  equal  to  30  percent  and  up  to 
80  percent  NOx  reduction  compared  to 
typical  marine  diesel  engines.  Such 
engines  could  include  such  technologies 
as  injection  timing  retard,  engine  fine 
tuning.  EGR.  water  emulsification.  and 
selective  non-catalyst  reduction,  or 
other  technologies  that  can  be  shown  to 
achieve  such  reductions.  The  third  tier 
would  be  a  full  fee  for  engines  that  do 
not  achieve  at  least  a  30  percent 
reduction  in  NOx  emissions  from  the 
baseline. 

This  fee  structure  can  easily  be 
adjusted  to  incorporate  standards  set  out 
by  the  International  Maritime 
Organization  (IMO).  The  IMO  is 
currentlv  developing  an  annex  to 
MARPOL  (Marine  Pollution 
Convention)  73/78  to  control  air 
pollution  from  ships  on  international 
voyages.  Target  emission  reductions  for 
the  annex  are  a  30  percent  reduction  in 
NOx  and  a  50  percent  reduction  in  SOx- 
As  part  of  the  compliance  verification 
procedure,  the  IMO  is  currently 
considering  tvpe  approval  (i.e.,  te.st  bed 
confirmation),  and  onboard  surveys  and 
re-surveys.  The  onboard  sur\  eys  would 
consist  of  a  simplified  test  for 
verification  based  on  measuring  NOx 
and  0>  concentraiions.  For  these 
su.'-veys.  the  IMO  is  curn-ntly 
coe.sidering  test  procedures  drafted  by 
the  Liternational  Standards 
Organization  (ISO)  for  measuring 
emissions  at  site  (ISO/DIS  81 78-2: 
Reciprocating  internal  combustion 
engines — Exhaust  emission 
measurement — Part  2:  Measurement  of 
ga.s(»ous  and  particulate  emissions  at 


"-  See  5H  FR  446  14.  .\;ig,ist  24.  1993.  for  the  Coast 
Cuard  notic  e  rtanouiK.ing  this  study. 


•"  {'lease  review  Sortion  (4)  Discount  for  Staying 
Outside  the  Region,  fur  a  description  of  when  the 
0  or  10  pnrcenl  options  apply. 
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site).  EPA  requests  comments  on  the  use 
of  this  test  procedure  to  establish  fee 
levels  based  on  measured  emission 
levels  from  marine  engines. 

Based  on  information  supplied  by 
Japan  as  input  into  the  IMO  air 
pollution  annex  development,  NOx 
emission  levels  showed  the  t>est 
correlation  with  engine  speed  as 
compared  to  other  parameters.  Slow- 
speed  engines  generally  have  higher 
therm.al  efficiencies  and  therefore  higher 
NOx  than  medium  and  high  speed 
engines.  Many  delegations  to  IMO 
believe  the  data  provided  by  Japan  to  be 
the  best  published  information  on 
emission  rates  for  the  range  of  marine 
engines.  Based  on  this  data,  Japan  has 
proposed  that  a  30  percent  NOx 
reduction  could  be  achieved  by  TjOx 
limits  for  the  IMO  air  pollution  annex 
of  the  form: 

NOx  (g/l^VV  hr)=45xn    o  i 
where  n  is  engine  speed  in  revolutions 
per  minute  EPA  proposes  that  the 
second  tier  fee  level  coincide  with  the 
IMO  proposal.  In  other  words,  those 
engines  that  meet  the  proposed  IMO 
standards  are  proposed  to  be  eligible  for 
a  discounted  fee  (i.e.,  be  categorized  in 
the  second  tier  fee  level).  To  accomplish 
this.  EPA  proposes  that  the  baseline 
emissions  level,  for  fee  calculation 
purposes,  be  of  the  form: 
NOx  (g/k\V-hr)=64.3xn-0  2 
where  n  is  engine  speed  in  revolutions 
per  minute  for  any  given  RPM  range, 
this  equation  calculates  an  emission  rate 
baseline.  The  equation  proposed  by 
Japan  for  the  IMO  annex  thus  n?presents 
a  30  percent  reduction  in  emissions 
from  this  baseline.  Therefore,  engines 
which  can  achieve  emission  reductions 
of  greater  than  or  equal  to  30  percent 
from  this  baseline  (i.e.,  that  meet  the 
IMO  proposed  standard)  will  be  eligible 
for  a  fee  discount  (a  50  percent  discount 
for  engines  achieving  30  percent  to  less 
than  80  percent  NOx  reduction  and  a  90 
percent  discount  for  engines  achieving 
greater  than  or  equal  to  80  percent 
reduction  in  NOx). 

The  main  caveat  with  this  strategy  is 
that  the  IMO  emission  standards  arc  still 
under  development.  In  addition  to  the 
proposal  for  NOx  limits  based  on  engine 
speed,  another  proposal  under 
consideration  by  IMO  is  for  NOx  limits 
to  be  set  based  on  specific  fuel 
consumption  of  the  engine.  EPA 
requests  comments  on  the 
appropriateness  of  the  proposed 
baseline  emissions  equation  or  other 
approaches  for  the  purposes  of 
calculating  fees. 

The  full  fee  level  is  proposed  to  be 
based  on  the  above  equation  to  generate 
the  baseline  emission  rate.  Also,  the  full 


fee  level  is  proposed  to  be  based  on  a 
fee  of  $10,000/U.S.  ton  of  NOx,  which 
is  consistent  with  other  fee  levels 
proposed  in  this  FIP.  To  obtain  total 
tons  of  NOx  emitted,  the  number  of 
hours  of  operation  in  the  port  area  must 
be  reported,  as  well  as  the  rated  power 
for  each  applicable  engine  on  board. 
Thus,  ships  which  enter  and  leave  their 
berth  efficiently  will  receive  a  lower  fee. 
A  load  factor  of  80  percent «"«  of  rated 
output  is  assumed,  which  is  a  typical 
lead  for  vessels  that  are  cruising  at  sea. 
For  berthing  and  hotelling  operations,  a 
load  factor  of  25  percent  is  assumed  for 
main  propulsion  engines.  For  auxiliarj' 
power  generators,  a  load  factor  of  50 
percent  is  assumed.  EPA  is  proposing 
that  cruise  hours  are  determined  as  the 
hours  that  an  engine  operates  when  the 
ship  is  between  3  and  100  miles  from 
port;  and  maneuvering/hotelling  hours 
are  hours  that  an  engine  operates  when 
the  ship  is  less  than  3  miles  from  port. 
Doth  the  cruise  time  and  the 
maneuvering/hotelling  time  are 
proposed  to  be  reported  for  each  main 
propulsion  engine  and  auxiliary  engine 
of  each  ship  entering  port.  CARB  has 
indicated  that  emissions  from  these 
distances  may  affect  shore  pollution 
levels.  However,  EPA  is  currently 
evaluating,  with  the  assistance  of  the 
State  Department  and  Coast  Guard,  the 
appropriateness  of  applying  these  fees 
to  foreign  flag  vessels  in  light  of 
international  maritime  law  and 
international  trade  concerns.  EPA 
requests  comment  on  the 
appropriateness  of  the  distances 
proposed. 

The  way  the  proposed  foe  structure 
would  work  is  illustrated  by  the 
following  example.  BaFed  on  the  abt)ve 
equation,  a  10.000  kVV  MCR  (maximum 
continuous  rating).  500  RPM  engine 
would  emit  NOx  at  a  rate  of  18.6  g/kW- 
hr  (64.3  X  (500)    i'^)  at  MCR.  If  this 
engine  operated  within  the  port  area  for 
6  hours  in  cruising  mode  (0.8  load 
factor)  and  12  hours  in  nianeuverirg 
and  hotelling  operations  (0.25  load 
factor)  it  would  be  assessed  a  fee  of 
about  $16,000 

(H  8. 6x10.000x0. 8>5xS5  00vl  lb/453.59 
gr]  +  (18.6x10,000x0.25x12x55.00x1  lb/ 
453.59  gr]  =  $16,000).  By  using 
technologies  that  achieve  between  30 
and  80  percent  reduction,  this  fee  would 
be  reduced  to  $8,000  (S16,000x.50). 
Technologies  achieving  over  80  percent 
reduction  would  be  charged  Si, 600 
(Sl6,000x.l0).  Discounts  described 


below  will  be  applied  on  a  percentage 
basis  to  these  base  fees,  provided  that  no 
ship  meeting  the  requirements  for  the  10 
percent  fee  category',  cold  ironing  and 
avoiding  the  Ventura  Air  Basin  will  be 
charged  any  fee. 

These  ftes  would  be  in  addition  to 
any  fee  assessed  by  the  port  for  docking 
or  other  benefits.  EPA  requests 
comments  on:  the  appropriateness  of 
this  fee  calculation  methodology, 
whether  or  not  oilier  methodologies  are 
more  appropriate,  and  how^  likely  the 
proposed  scheme  encourages  the  use  of 
technologies  that  would  achieve  the 
emissions  reduction  objectives.   , 
Specifically,  EPA  requests  comments  on 
the  appropriate  load  factors  for  engines 
during  cruising  (at  sea)  and 
maneuvering/hotelling  operations,  and 
on  the  level  of  discount  for  the  three  fee 
levels. 

[2]  Emission  Reduction  Technologies. 
A  number  of  technical  designs/engine 
modifications  are  known  to  reduce,  or 
are  technologically  feasible  for  reducing, 
emissions  of  NOx  from  marine  dicsel 
engines.  These  technologies  are 
presented  in  the  table  below  and  more 
fully  discussed  in  the  following  text. 
Also,  these  technologies  form  the  basis 
of  the  three-tier  fee  level  described  in 
the  previous  section. 

New  engines  can  easily  achieve  the 
IMO  specified  reductions  and  have 
achieved  the  lowest  levels  shown. 
Retrofitting  some  of  these  technologies, 
however,  can  be  difficult. 

Emission  Reduction  Strategies  for 
Diesel  Marine  Engines 


Technology 

NOx  reduc- 
tion* 
(percent) 

Injection  timing  retard 

Eng;.-ie  fine  tuning  

Exfiaust  gas  reci.'-culation  

Water  emulsified  fuel 

10-30 
?0^C 
20-50 
20-50 

Selective  catalytic  reduction 

Gas  tuitjir.es 

Steam  U-'Oines  

Sp-eed  reduction  

90* 
83 
87 
45 

''■'  Load  factor  eslirr.i!trs  wnre  dt-rixed  from 
"Inventory  of  .Mr  Pollulant  Emiisiuns  from  Mnrino 
Vessels.  Final  Rpport.  prp()ared  for  State  of 
California — Air  Resources  Board,  by  Booz-Allen  k 
HcimiUon,  Inc.  (March  19<)1). 


"Reduction  estimates  were  derived  from 
CARB  Maii-Out  r31-^2  and  information  gatfv 
ered  by  the  NOx  working  group  of  the  Buk 
Chemical  Handling  (BCm  Sutx;ommittee  of 
the  International  Maritime  Organization. 

(a)  Retarded  Injection  Timing.  A 
feasible  and  simple  means  cf  reducing 
NOx  from  diesei  engines  is  by  retarding 
injection  timing.  This  method  lowers 
the  peak  combustion  temperature  and 
pressure  in  the  cylinder,  resulting  in 
lower  levels  of  NOx-  This  strategy  has 
been  estimated  to  reduce  NOx  emissions 
by  10-30  percent.  However, 
disadvantages  include  higher  specific 
fuel  consumption,  lower  power,  harder 
startability,  and  higher  levels  of  HC,  CO. 
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)  articulate  matter  and  smoke  emissions. 
D  recover  the  lost  fuel  economy  and 
)erfomiance  or  to  reduce  the  amount  of 
njection  timing  retard,  additional 
technologies  that  improve  fuel 
atomization  have  been  employed.  Fuel 
alomization  can  be  improved  bv 
iilcreasing  fuel  pump  pressure, 
improving  fuel  pump  advance 
!  tjrategies,  and  incorporating  smaller 
irtjector  nozzle  tip  holes. 

(b)  Engine  Fine  Tuning.  Engine  fine 
tuning  includes  modification  of 
essential  engine  components  and  could 
result  in  20-40  f)ercent  reduction  in 
NOx  emissions.  More  specifically, 
engine  fine  tuning  could  include 
modifications  in  the  injection  system, 
charge  air  system,  and  combustion 
chamber  design.  Such  changes  on  new 
onhighway  engines  have  already 
achieved  more  than  50  percent  NOx 
reductions.  However,  retrofitting  such 
changes  on  existing  engines  makes 
equally  large  reductions  for  marine 
vessels  unlikely. 

(c)  Exhaust  Gas  Recirculation. 
Exhaust  gas  recirculation  involves 
recirculating  some  of  the  exhaust  gas 
back  into  the  intake  manifold.  This 
lowers  the  combustion  temperature  and 
therefore  can  lower  NOx  emissions  by 
as  much  as  20-50  percent.  For  marine 
engines,  the  applicability  of  EGR  is 
complicated  by  the  quality  of  the  fuel. 
Sulfur  and  soot  from  combustion  gases 
can  cause  increased  wear  of  piston 
rings,  valves,  and  other  components. 
Therefore.  EGR  is  more  likely  to  be  used 
v^Jth  engines  running  on  cleaner 

c  ititillate  fuels. 

\{d)  Water  Emulsified  Fuel.  Water 
ertiulsification  of  the  fuel  is  a  technique 
vyhich  also  lowers  maximum 
combustion  temperature,  reducing  NOx 
by  20-50  percent  without  an  increase  in 
f  icl  consumption.  There  are  at  least  two 
vbys  to  accomplish  the  emulsification 
c  uring  combustion:  in  the  combustion 
c :  amber  or  in  the  fuel  tank'  Combining 
V  iter  and  fuel  for  the  first  time  in  the 
c "  amber  requires  significant  changes  to 
t  13  cylinder  head  to  add  an  injector. 
C(  mbining  water  with  fuel  in  the  tank 
n  I  ly  introduce  combustion  problems 
di  e  to  unstable  emulsion.  Also,  this 
technique  requires  a  significantly 
ri!  designed  fuel  handling  system  to 
Ok  ercome  the  potential  risk  of  corrosion 
a  T  d  to  maintain  power  output,  hi  any 
e/ent,  extra  liquid  storage  availability  is 
nE  cessary  to  retain  similar  range. 

[e]  Selective  Catalytic  Reduction 
(SCR).  One  of  the  most  effective,  but 
also  most  complex  and  expensive, 
nieans  of  reducing  NOx  from  large 
dicsel  engines  is  with  the  use  of 
.selective  catalytic  reduction  (SCR). 
Ivfnission  reductions  in  excess  of  90 


percent  can  be  achieved  using  SCR.  In 
SCR  systems,  a  reducing  agent,  such  as 
ammonia,  is  injected  into  the  exhaust 
and  both  are  channelled  through  a 
catalyst  where  NOx  emissions  are 
reduced.  These  systems  are  being 
successfully  used  for  large  stationary 
source  applications  which  operate 
under  constant,  high  load  conditions. 

A  number  of  disadvantages  are 
apparent  for  the  use  of  current 
technology  SCR  systems  on  ships.  The 
SCR  system  is  effective  only  over  a 
narrow  range  of  exhaust  temperatures. 
The  effectiveness  of  the  system  is 
decreased  at  reduced  temperatures 
e.xhibited  during  engine  operation  at 
partial  loads.  Also,  excess  ammonia  in 
the  e.xhaust  (referred  to  as  "ammonia 
sUp")  can  occur  during  transient 
operation,  where  control  of  optimum 
ammonia  injection  is  difficult.  However, 
non-toxic  urea  can  be  used  in  place  of 
toxic  ammonia. 

SCR  is  currently  being  used  in  the 
South  Coast  region  on  three  new  ships 
built  with  the  technology  incorporated 
(not  retrofitted).  Retrofitting  ships  with 
this  technology  is  problematic  and 
raises  significant  space  and  cost 
concerns.  The  SCR  systems  are  very 
bulky  and  require  high  investment, 
operational,  arid  maintenance  costs. 

[f]  Speed  Reduction.  A  potential 
operational  method  for  reducing  NOx  is 
speed  reduction.  By  reducing  speed,  the 
load  requirements  on  the  engine  are 
reduced.  Speed  reduction  cannot  be 
applied  to  all  different  ship  types  and 
sizes  in  the  same  manner,  and  may  be 
beneficial  only  for  certain  types  and 
sizes.  Also,  speed  reduction  does  not 
address  emissions  from  auxiliary' 
engines.  In  addition,  many  coastal  areas 
already  have  factors  that  limit  vessel 
speed;  for  example,  amount  of  traffic, 
distance  to  the  shore  and  port,  and 
water  depth.  Since  speed  reduction  will 
affect  the  amount  of  cargo  transported 
within  a  specified  time,  additional 
transport  capacity  or  travel  time  must  be 
accounted  for  when  calculating 
emission  benefits  from  such  a  strategy. 
EPA  requests  comments  on  how  speed 
reduction  could  be  figured  into  the  fee 
scheme. 

The  technologies  listed  above  are  not 
intended  to  be  an  all-  inclusive  hst  of 
potential  emission  reduction 
technologies.  EPA  requests  comments 
on  other  technologies  that  may  be 
employed  to  reduce  emission  of  NOx 
from  diesel  marine  engines.  Comments 
should  address  the  emission  reduction 
potential,  technological  feasibility,  cost, 
and  safety  issues  of  additional  NOx 
reduction  methods. 

(c)  Control  Strategies — Discount  for 
Using  Port  Facilities  While  Hotelling. 


As  noted  earlier,  marine  vessels  account 
for  approximately  12  percent  of  all  NOx 
emissions  from  both  mobile  and 
stationary  sources  in  the  State  of 
California.  According  to  the  Booz-AUen 
&  Hamilton  study,  emissions  from 
maneuvering  and  hotelling  activities 
make  up  a  large  portion  of  those 
emissions.  That  report  shows  that 
maneuvering  and  hotelling  activities  by 
commercial  vessels  contribute  an 
average  of  approximately  64.9  tons  of 
NOx  to  local  air  quality  every  day 
(Booz-Allen  report,  p.  A-2).  This 
amount  is  equal  to  an  average  of  16 
percent  of  daily  average  NOx  emissions 
from  all  fishing,  harbor,  and  commercial 
vessels  that  use  these  ports.  For  the 
South  Coast,  ship  berthing  and  other 
ship  port  operations  for  commercial 
vessels  contribute  approximately  26 
tons  of  NOx  emissions  per  day,  of  which 
16.5  tons  are  attributable  solely  to 
hotelling  operations. 

Emissions  from  vessels  at  port  affect 
local  ambient  air  quality  in  the  same 
way  as  stationary'  sources,  in  that  the 
vessels  assume  the  characteristics  of 
large  stationary'  plants  when  they  are 
berthed  in  a  port.  According  to  the 
Sierra  report,  "total  SOx  and  NOx 
emissions  from  marine  vessels  currently 
exceed  the  corresponding  total  (i.e.. 
combined  emissions)  for  the  100  largest 
SOx  and  NOx  stationary  sources  in 
California"  (Sierra  Report,  p.  70),  which 
includes  all  of  the  state's  larger  power 
plants,  oil  refineries,  and  cement  plants. 
This  huge  contribution  is  in  large  part 
because  the  stationary  sources  are 
subject  to  emission  controls  while  the 
marine  vessels  currently  are  not. 

A  significant  portion  of  the  time  a 
ship  spends  in  a  port  is  spent  moored 
or  at  anchor,  for  loading  or  unloading 
purposes.  In  addition,  vessels  also 
spend  time  waiting  for  a  berth. 
Typically,  during  the  loading  and 
unloading  periods,  a  v(;ssel  uses  its  own 
engines  to  generate  power  for  steam 
generation,  auxiliary  electrical  power, 
hot  water,  and  so  on.  This  is  referred  to 
as  hotelling.  In  tliis  respect,  ships  act 
like  stationary  power  plants  while  in 
port,  contributing  large  amounts  of  NOx 
emissions  to  local  air  quality  in  the 
same  way  as  stationary  sources. 

There  are  several  reasons  why  ships 
use  their  own  power  sources  for 
hotelling.  First,  it  is  simpler  for  a  ship 
to  continue  using  its  own  power  instead 
of  taking  the  time  to  tap  into  port  power 
facilities.  Second,  it  is  difficuh  and 
time-consuming  to  start  a  ship's  very' 
large  primary  and  auxiliary  engines 
once  they  have  been  shut  off.  Third, 
shore  and  vessel  power  characteristics 
and  connecting  hardware  are  sometimes 
incompatible.  Because  the  time  spent  in 
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poll  is  H'lulively  short,  it  often  does  not 
soein  worth  the  trouble  to  spend  the 
time  connecting  to  port  facihties  or  even 
ons>iring  that  such  connections  ara 
possible. 

To  reduce  these  emission  levtls,  it  is 
necessary  to  encourage  ship  opt^rators  to 
use  port  power  facilities  instead  ff 
generating  power  on  board.  The 
proposed  control  strategy  will 
3ccon:plish  this  by  providing  a  discuun! 
to  the  port  fees  doscribcd  in  the 
pri'vious  section  for  ships  that  usi?  port 
power  faciUties. 

The  amount  of  tiie  discount  ii 
proposed  to  be  equal  to  the  avern^ti 
contribution  to  NOx  emissions  levels 
from  commercial  vessels  attribiitable  to 
hotelling.  This  is  because  cold  ironing 
would  reduce  NOx  emission  by  an 
equivalent  amount.  On  a  statewide 
basis,  the  Booz-Allen  &  Hamilton  study 
estimates  the  portion  of  average  daily 
NOx  emissions  attributable  to  h(jtelling 
of  commercial  vessels  to  be  7.38  percent 
(Booz-Allen  report,  p.  A-2).  Requiring 
vessels  to  use  port  power  facilities  will 
reduce  discharges  of  NOx  from  these 
vessels  by  an  equivalent  amount. 
Therefore,  using  the  Booz-Allen  data, 
the  amount  of  the  discount  for  using 
port  power  facilities  would  be  7.38 
percent.  If  average  daily  contribution  of 
NOx  emissions  by  commercial  vessels  is 
limited  to  the  South  Coast,  the  relevant 
reduction  is  24.12  percent,  which  would 
be  associated  with  an  equivalent 
discount.  EPA  requests  comments  on 
these  discount  levels  and  whether  the 
average  state  or  South  Coast  figures 
should  be  used. 

As  described  above,  EPA  proposos  to 
consider  maneuvering  (berthing) 
operations  in  calculation  of  the  base 
fee.*"  Berthing  operations  must  be 
powered  by  the  ship's  engine,  ships 
cannot  he  powered  by  onshore  pow<!r 
plants  during  those  maneuvers.  In 
addition,  even  if  such  emissions  could 
be  eliminated,  berthing  operations 
account  for  only  about  9  percent  of  total 
NOx  emissions  from  commercial 
vessels.  Therefore,  EPA  is  not 
considering  additional  foe  discounts  for 
reductions  in  berthing  emissions. 

The  primary  argument  against  offnring 
a  discount  for  using  local  onshore 
power  facilities  when  at  port  is  that 
using  those  port  facilities  simply 
displaces  emissions  from  one  area  to 
another.  In  other  words,  although  the 
ship  is  not  discharging  NOx  and  .SOx. 
the  power  plant  that  is  supplying  the 
electricity  is.  Thus,  hotelling  will  cause 
an  increased  demand  for  electricity  from 
the  power  plant,  which  will  result  in  an 


increase  in  electric  output  from  that 
utility.  The  power  plant,  in  turn,  will 
increase  emissions  to  meet  that 
increased  demand. 

EPA  docs  not  believe  this  is  a  conceni 
for  the  South  Coast  region  for  at  len>;l 
three  reasons.  First,  approximately  half 
of  the  powor  n^-erated  in  California  is 
generated  by  t'^chnologi^;s  that  do  not 
generate  hanilu!  ground- level  ozone- 
producing  air  pollutants  '«  Second,  the 
NOx  emissions  that  arc  dischargod  by 
the  generation  of  electricity  using 
tof  hnologies  based  on  petroleum 
products  (primarily  n.^tural  gas)  are 
much  less  than  those  that  are  gtrnprali'd 
by  today's  ships  for  the  same  amoiuit  of 
energy .5*'^  This  is  because  onshore 
elfrctric  power  plants  operate  at  optimal 
steady-state  conditions,  are  required  to 
use  emission  control  systems,  and 
generally  use  cleaner  fuel  than  that  ust-d 
in  ships.  Finally,  the  power  plants  from 
which  the  electricity  would  be  drawn 
for  hotelling  are  located  far  from  South 
Coast  population  centers.  This  means 
that  any  increase  in  emissions  at  the 
power  generation  source  will  occur 
away  from  the  South  Coast  area,  in  areas 
that  have  less  severe,  if  any,  air  quality 
problems. 

EPA  soUcits  comments  on  whether 
the  full  discount  as  proposed  above 
should  be  allowed,  or  if  that  discount 
should  be  reduced  to  account  for  the 
displaced  emissions.  ElPA  also  solicits 
comments  on  how  the  discount  is 
calculated. 

(d)  Control  Strategies — Discount  for 
Staying  Outside  the  Region.  Emissions 
from  marine  vessels  operating  in  the 
Santa  Barbara  Charmel  can  be 
transported  onshore  by  prevailing  winds 
and  can  contribute  to  onshore  air 
pollution  in  the  South  Central  Coast  Air 
Basin  (which  includes  Ventura,  Santa 
Barbara  and  San  Luis  Obispo  Counties) 
Partic:ularly  of  concern  (for  FIP 
purposes)  are  the  offshore  NOx 
emissions  that  drift  onshore  and  that 
can  impact  Ventura  County'sair  quality. 
As  discussed  in  section  III.H.  of  this 
NPRM,  ships  are  estimated  to  represent 
15  percent  of  Ventura's  total  current 
NOx  emissions.  Most  of  the  offshore 
sources  that  contribute  to  NOx 
emissions  include:  Outer  Continental 
Shelf  (OCS)  activity  (which  represents 
support  crew  and  supply  boats). 
e\p!onitor\'  drilli.ig  ves-sels  and  oil 
platforms  tugs  and  tankers,  recreational 
marine.  U.S.  Navy  and  Coast  Guard 


•■^ Sofl  Section  (2)(A)  Fee  Categories,  above,  with 
n^ard  to  proposed  fef>  calculatioiui. 


••EH.\  UilculHticr.s.  based  on  figures  from  ICf 
Inc..  ".Methodology  for  Analyzing  the 
Environmental  and  Economic  Effects  of  Elpctiir 
Vehicles;  An  Ulastralivo  Study."  p.-eparcd  for  liS 
EPA.  S««ptember  19fll  (Draft). 

"'S^e  ICF..  Inf.  study,  cited  above. 


v-isels,  and  hirgo  foreign  and  US 

Be<:r7M'.»i  <  f  the  reported  1990  emission 
inventory  from  marine  vessel  ac'ivity 
that  fxxbrs  offshore  and  exiernal 
request ■;  to  evaluate  moving  the 
shippi.itr  ch.tnnel  lanes,  EPA  is 
propns'.^q  to  offer,  as  part  of  the 
emiss.on  .f^uction  strategy  descrit)e<?  .n 
thi::*  proposal,  incentives  for  ships  to  ti;;'' 
8  mJo*  ated  .Santa  Barbara  shipping 
rhan.^.el  This  relocated  channel  wouid 
takf'  nio.-ino  ves.se!s  f.irther  fro.m  !nnd 
nri<i  reduce  the  amount  of  emissions  th.il 
aretno.'".ported  inland.  These  incentives 
are  intended  to  reduce  the  imp.ict  of 
mariii';  vessel  emissions  on  ozone 
tuncentraticuis  in  Ventura  Count\ . 

1  he  proposed  control  strategy  for 
Vt;ntura  County  targets  both  NOx  ai^d 
vex  s  for  nnluction  in  order  to  attain  tin- 
ozone  standard.  Because  the  emissions 
from  marine  vessels  represent  a 
substartit:!  portion  (CKrB  estimates 
show  approximately  12  percent 
statewide)  of  total  emissions  of  NOx, 
control  of  marine  vessel  emissions  is 
potentially  an  important  control 
strategy  EPA's  proposed  control 
stratify  focuses  primarily  on  the 
reduction  of  NOx  emissions  from 
vt?ssels,  since  they  are  nominal 
contributors  to  VOCs  in  Ventura 
County. 

Summertime  meteorological  data  for 
Ventura  County  indicate  that  emissions 
from  marine  vessels  could  be 
transported  to  Ventura  County  by 
prevailing  air  currents.  This  is  also 
consistent  with  the  meteorological  data 
for  the  specific  episode  days  chosen  for 
photochemical  modeling.  The 
meteorological  data  indicates  that  the 
emissions  from  marine  vessels  could  be 
transported  onshore,  and  therefore  have 
the  potential  to  impact  ozone 
concentration  in  Ventura  County 
However,  the  actual  impact  of  the 
emissions  on  the  ozone  concentrations 
in  Ventura  County  depends  on  the  time 
the  emissions  arrive  in  the  onshore  area 
as  well  as  the  interaction  of  the  marine 
vc»sscl  emissions  with  the  emissions 
from  other  sources. 

C^RB  has  suggested  that  emissions 
from  up  to  100  miles  out  from  the 
coastline  have  a  significant  impact  on 
czcne  concentration  in  the  Calif<jT7ii:i 
coastal  air  basins.  EPA  is  in  the  process 
of  evaluating  CARB's  data  to  justif\'  this 
distance  EP.A  believes  that  these 
uncontrolled  mobile  sources  have  the 
potenti.il  to  affect  the  air  quality 
onshore.  EPA  further  believes  that  the 
farther  out  f.'om  shore  the  .ship's 
activity,  presumably,  the  more  apt  those 
emissions  are  to  disperse  before 
njaching  the  coast.  EPA  requests 
comment  on  the  effect  of  offshore 
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activity  on  onshore  air  quality  and  the 
propar  distance  to  which  the  channel 
shoulii  be  moved. 

EP(^  believes  that  it  has  authority  to 
offer  poTi  charge  rebates  for  operational 
chan  I  es  such  as  controlling  sp^ed.  cold 
ironi "  g  or.  as  described  here,  moving 
offshc  re.  EPA  FIP  authority  under 
sv'cti )  1  1 10(c)  of  the  Clean' Air  Act   . 
al'iov  ■ :  EPA  to  regulate  sources 
conn  i  3'jting  to  air  quali'y  degradation 
prov  ( led  EPA  is  not  so  prohibited. 
U'hii=  the  U.S.  hashistoncai'y  allowed 
that  1 1  itions  do  not  have  sovereignty  in 
truly  international  waters,  a  surcharse 
provi  i  ion  of  this  type  is  significantiy 
ciiffeMnt.  It  apphes  charges  to  ships 
whil(  they  are  in  U.S.  waters,  and" 
n-.ere   ■  discounts  the  charges  in  light  of 
operMional  changes  the  ships  niake.  at 
their  c  ption.  within  and  outside  L'  S. 
watei ! .  EPA  is  unaware  of  ajiv  provision 
of  a  s:etute  or  international  agreement 
that  \kX)uld  prohibit  such  an  approach. 

In  dddition,  the  U.S.  Coast  Guard  is 
direc  ed  to  reconcile  the  need  for  safe 
access  routes  with  the  needs  of  all  other 
reasonable  uses  of  the  area  involved, 
and  1:  as  the  experience  in  the  areas  of 
vesse  1  traffic  management,  na-ngation^ 
and  Slip  handling.  Also,  the  Netional 
Oceajiic  and  Atmospheric 
Administration  (NOAA)  has  been 
directed  by  the  Department  of 
Comrtierce  (DOC)  to  identify  end 
designate  as  national  marine  sanctuaries 
areas  of  the  marine  environment  and 
impiement  coordinated  plans  for  the 
protection  and  management  of  those 
areas^  Finally,  marine  vessels  operating 
in  or  hear  an  IMO  approved  TSS  {traffic 
separation  scheme)  are  subject  to  Rule 
10  of  the  International  Regulations  for 
Preventing  Collisions  at  Sea.  EPA  is 
workiing  with  all  three  groups  to  ensure 
that  ships  seeking  to  move  further 
offshc  ce  can  travel  freely  and  safely. 

EPA  is  proposing  two  different 
discount  strategies  to  encourage  ships  to 
move  off  Ventura's  coast.  The  two 
methcds  are  proposed  because  it  is 
difficult  to  quantify  the  appropriate  fee. 
First.  3PA  does  not  know  the  i:npcct  of 
any  ftu  on  shippers.  Second.  EP.\ 
cannot  quantify-  the  exact  benefits  of 
movir  g  further  from  Ventura.  Finally, 
EP.-\  cannot  compare  effects  of  the 
discointing  on  emissions  reductions  for 
Los  A  if;eles  and  Ventura.  EPA  requests 
comrr.i^nts  on  the  fee  most  lik-rly  To 
move  jhippers  offshore  of  Ventura 
while  gtiil  maintaining  an  ir.rentiw  to 
use  lo  T  emission  ships  in  \lie  area.  As 
doscri  aed  abo\e.  EPA  will  monitor  the 
fee  str  ^cture  and  change  it  to  achieve 
the  in  ()nded  air  quality  benefi's.  The 
Hrst  0  )tion  is  a  discount  of  50  percent 
from  t  ye  fee  otherwise  applicable  to  anv 
ship  Of  fore  the  hoteUing  discount  is 


apphed)  for  ships  staying  70  miles  from 
shore  and  outside  the  Ventura  Air  Basin 
(under  this  option  a  10  percent  fee  is 
applied  to  ships  in  the  icw  emission 
category).  The  second  option  would 
restrict  any  discounts  to  those  ships 
which  avoided ^he  Ventura  Air  Basin. 
Thus  even  a  ship  in  the  low  emission 
categorv-  would  pay  the  highest  fee  if  it 
entered  the  Ventura  Air  Basin  (under 
this  option  a  0  percent  fee  would  be 
applied  to  ships  in  the  low  emission 
categor}).  This  option  would  also  offer 
a  50  percent  reduction  to  ships  which 
avoided  the  basin.  Under  both  options, 
any  ship  in  the  low  fee  category 'which 
cold  ironed  and  stayed  out  of  the 
Ventura  Air  Basin  would  pay  no  fee. 

EPA  is  also  considering  the  option  of 
requiring  that  shipping  move  outside  of 
the  air  basin  when  not  berthing  or  at 
port.  To  the  extent  that  no  fee  sLrudure 
is  fully  achieving  its  goals,  such  a 
requirement  may  be  necessar>-.  EPA 
requests  comment  on  this  option. 
(5)  Other  Non-Air  Base  Military- 
Installation.  EPA  requests  comment  on 
the  feasibility  and  desirability  of 
implementing  a  similar  emission  control 
strategy  for  military  bases  in  the  FIP 
areas  with  non-aircraft  mobile  sources 
of  emissions,  such  as  the  Navy's 
construction  base  at  Port  Hueneme 
(with  tlie  exception  of  military  vessels 
due  to  national  security  concerns  as 
described  for  military  aircraft),  which  is 
similar  to  that  proposed  for  military  air 
bases.  These  bases  could  be  included  in 
the  proposed  military  air  base  control 
program  described  in  section 
III.D.4.e.(2)(c)  simply  by  expanding  the 
definition  of  covered  facilities  to 
include  all  sources  operated  by  the 
Department  of  Defense  in  the  control 
areas. 

5.  In^poct  of  the  Economic  Incentive 
Programs  Rule  on  Fee  Programs  in  the 
FIP 

a.  Introduction 

The  fee  programs  contained  in  today's 
proposal  will- be  impacted  bv  the  rules 
and  procedures  established  in  EP.^'s 
Economic  Incentives  Program  (EIP) 
Rulemaking  (NPR.M— 58  FR  11110. 
Februar>-  23.  1993;  NFPAl  due  March 
13.  1994).  The  EIP  includes  the 
Aigency's  guidance  on  foe  programs  and 
the  requirements  that  must  be  met  in 
order  for  them  to  be  approvable  as  a  SIP 
revision.  It  is  EPA's  intention  that  the 
FIP  abide  by  these  guidance  provisions. 
The  EIP.  as  applied  to  the  FIP.  requires 
that  emission  reductions  credited  to  an 
economic  incentive  program  be  surplus 
to  the  reductions  required  by.  and 
credited  to.  other  implementation  plan 
provisions  to  avoid  double  counting  of 


reductions;  quantifiable;  enforrx-able  at 
both  the  State  and  federal  levels; 
consistent  with  SIP  attainm.ent  and  RFP 
demonstrations;  and  perman'-'nt  within 
the  timeframe  specified  by  the  prograai. 
Those  provisions  address  primarily  the 
case  of  an  economic  incentive  program 
in  which  emission  sources  are  allowed 
to  generate  and  trade  emission 
reduction  credits  to  show  compliance 
with  emission  targets.  The  proposed  FIP 
does  not  contain  such  a  credits  trading 
program.  In  addition,  and  directly 
relevant  to  the  fee  programs  in  the 
proposed  FIP,  an  approvable  emissions 
fee  program  must  contain  a  provision 
that  accounts  for  the  imcertainties 
inherent  in  such  programs,  an  auditing 
procedure,  and  reconciliation 
procedures;  and  must  also  contain  an 
implementation  schedule  and 
administrative  procedures.  Each  of  these 
requirements  is  surmnarized  below. 

b.  Requirements  Under  the  EIP 

(Jj  Surplus.  All  emission  reductions 
achieved  from  a  fee  system  must  be 
surplus  to  those  abeady  being  achieved 
under  other  control  strategies  in  the  FIP. 
The  primary  concern  of  the  EIP  is  that 
the  fee  system  not  take  credit  for  or 
"double  coimt"  reductions  that  are  a 
result  of  other  strategies.  It  is  therefore 
necessary  to  define  the  basehne  for  the 
fee  program  and  use  this  baseline  as  a 
basis  for  projecting  program  results. 

Today's  proposal  clearly  satisfies  this 
requirement.  The  baseline  is  clearly 
described  in  section  III.H.2  and  EPA  has 
made  certain  that  there  has  been  no 
double  counting  of  emissions 
reductions. 

(2)  Quantifiable.  The  fee  programs  in 
the  FIP  must  describe  how  emissions 
and  changes  in  emissions  will  be 
quantified.  The  program  must  specify- 
the  minimum  required  credible, 
workable,  and  replicable  procedures  for 
quantify-ing  emissions,  which  could 
include  emission  factor  calculations, 
direct  monitoring  of  usage,  and  the 
calculation  procedures  that  will  be 
used. 

While  today's  proposal  does  not 
contain  a  comprehensive  description  of 
how  EP.\  will  quantify  emissions 
changes  caused  by  fees,  the  final  FIP 
will. 

(J)  Enforceable.  A  fee  program  must 
include  adequate  enforcement 
consequences  for  noncompliance  with 
any  source  requirements,  including  the 
monitoring,  record  keeping,  and 
reporting  requirements  of  the  program. 

Since  the  proposed  fee  program.s  will 
be  federal  programs,  it  is  not  necessary 
that  they  be  enforceable  by  the  state,  but 
only  federally  enforceable.  At  this  time, 
EPA  has  not  developed  regulatory 
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language  delineating  the  monitoring, 
record  keeping,  and  reporting 
requirements  that  will  be  necessary  for 
the  FIP.  However,  EPA  intends  on 
producing  this  language  when  it 
promulgates  the  fee  programs  in  the 
final  rule  and  asks  for  comment  on  how 
these  requirements  should  be 
structured. 

(4)  Consistent  With  SIP  Attainment 
and  RFP  Demonstrations.  The  EIP  states 
that  programs  must  be  consistent  with 
SIP  attainment  and  RFP  demonstrations. 
The  fee  programs  will  be  consistent 
with  the  SIP  attainment  demonstration 
since  the  requirement  of  the  FIP  is  to 
-  show  attainment.  The  fee  program  will 
not  need  to  be  consistent  wilii  the  RFP 
demonstrations  as  EP.A  is  not  required 
to  comply  with  the  RFP  demonstrations 
in  the  FIPs. 

15 j  Permanent.  The  EIP  requires  that 
all  reductions  be  permanent  within  the 
timeframe  specified  by  the  program.  The 
important  issue  for  this  requirement  is 
the  determination  of  the  timeframe  of 
the  program.  The  fee  programs  will  most 
likely  have  a  timeframe  of  1  year  and 
therefore  the  desired  effects  during  that 
period  are  what  is  important.  Since  the 
fees  will  have  the  resulf  of  either 
increased  tiu-nover  or  reduction  of 
usage,  and  since  these  will  presumably 
cause  permanent  reductions  within  the 
1  year  period,  then  the  permant-nce 
requirement  will  be  satisfied. 

(6)  Uncertainty  Provisions.  The  EIP 
requires  that  projected  emissions 
reductions  from  a  fee  program  must  be 
adjusted  to  reflect  the  uncertainties 
inherent  in  these  programs  through  the 
use  of  a  "program  uncertainty  factor." 
EPA  must  specify  a  value  for  this  factor, 
between  0  and  1,  which  reflects  the 
level  of  uncertainty  inherent  in  the 
program.  EPA  must  also  include  a 
justification  for  this  value.  This  factor 
must  then  be  applied  to  the  predicted 
level  of  emission  reductions  expected 
from  the  fee  program. 

Today's  proposal  does  not  contain  an 
estimate  of  an  uncertainty  factor, 
however,  EPA  fully  intends  to  use  one 
in  the  final  promulgation.  EPA  is  not 
proposing  an  uncertainty  factor  at  this 
time  because  it  feels  that  it  does  not 
have  the  best  information.  EPA  wants  to 
remain  open  minded  about  the  range  of 
possible  impacts  from  the  fee  programs 
and  asks  for  comment  as  to  what 
uncertainty  factors  should  be  appHed.  It 
should  be  noted,  however,  that,  as 
shown  in  section  III.H.  EPA's  control 
strategies  do  achieve  surplus  emission 
reductions  and  therefore  provide  for 
some  room  should  programs  not  . 
perform  as  expected. 

(7)  Auditing.  A  fee  program  must  also 
contain  audit  procedures  designed  to 


evaluate  program  implementation  and 
track  program  results.  The  auditing 
methods  and  the  timing  must  be 
specified  in  the  FIP.  These  audits  are  to 
be  performed  at  time  intervals 
consistent  with  RFP  milestones  and 
other  emission  inventory  requirements, 
which  is  generally  once  every  three 
years.  Since  OGC  has  determined  that 
EPA  need  not  satisfy  the  state's  RFP 
requirements,  the  time  interval 
requirement  under  a  FIP  is  unclear. 
Since  the  EIP  also  specifies  that  states 
are  free  to  perform  audits  at  shorter 
intervals  as  they  deem  appropriate,  EPA 
beheves  it  is  free  to  develop  any 
auditing  time  interval  it  deems 
reasonable  and  appropriate. 

Today's  proposal  does  not  contain 
specific  auditing  procedures,  however, 
EPA  fully  intends  to  specify  specific 
auditing  procedures  for  each  fee 
program  in  the  final  promulgation.  EPA 
in\ites  comments  on  the  auditing 
procedures  that  should  be  used  for  each 
of  the  fee  programs. 

(8)  Reconciliation  Procedures. 
Program  audit  provisions  for  foe 
programs  must  also  be  accompanied  by 
reconciliation  procedures,  designed  to 
compare  credited  emissions  with  actual 
emissions.  The  reconciliation 
procedures  must  specify  a  range  of 
appropriate  actions  or  re\  isions  to  the 
program  requirements  (e.g.,  increase  the 
fee)  that  will  make  up  for  any  shortfall 
between  credited  and  actual  emissions 
revealed  by  the  audit.  Such  measures 
must  be  automatically  executing  to  the 
extent  necessary  to  make  up  the 
shortfall,  with  state  action  required  onlv 
to  identify  which  of  the  specified 
actions  are  necessary  to  make  up  the 
shortfall.  Such  measures  must  not 
require  a  revision  to  the  SIP  to  be 
effectuated  once  identified  by  the  state, 
rather  the  measures  must  be  built  into 
the  original  EIP  design  (or  incorporated 
by  reference).  As  with  the  auditing 
procedures,  the  EIP  directs  stales  to 
perform  reconciliation  procedures  at 
time  intervals  consistent  with  RFP 
milestones  and  other  emission 
inventory  requirements. 

The  reconciliation  procedures  in  the 
EIP  clearly  indicate  that  EPA  can 
reconcile  a  fee  program  by  increasing 
the  fee;  however  this  increase  must 
execute  automatically.  This  language 
indicates  that  EPA,  for  example,  could 
propose  that  if  it  determines,  through 
the  auditing  process,  that  a  fee  program 
for  a  given  source  categon,-  has  not 
yielded  within  10  percent  of  the 
predicted  effect,  it  will  increase  the  fees 
by  50  percent  to  reconcile  this  shortfall. 

While  EPA  fully  intends  to  include 
reconciliation  procedures  for  each  fee 
program  in  the  final  promulgation,  this 


NPRM  does  not  contain  such 
procedures.  EPA  invites  comment  on 
the  the  best  way  to  reconcile  fee 
programs  should  the  program  audits 
show  that  the  effect  of  a  program  is  not 
what  was  estimated. 

(9)  Implementation  Schedule.  A  fee 
program  in  the  FIP  must  include  an 
implementation  schedule.  The  schedule 
must  include  dates  for  notifving 
potentially  affected  sources,  as  early  as 
possible,  about  the  impending  program, 
initialization  and  start-up  procedures, 
submittal  requirements  from  affected 
sources,  and  the  reconciliation  process 
and  any  subsequent  actions  required  to 
make  up  for  any  shortfall  that  occurs. 

The  implementation  schedules  for 
each  fee  program  are  contained  in  the 
detailed  discussions  of  each  program. 

(10)  Administrative  Procedures.  As 
part  of  a  fee  program,  EPA  must 
establish  appropriate  administrative 
procedures.  For  example,  a  fee  program 
must  ensure  the  proper  administration 
of  the  fee  collection  process.  Is  should 
be  noted  that  the  EIP  contains 
requirements  for  the  use  of  collected 
fees.  These  rules  do  not  supersede  the 
Miscellaneous  Receipts  Act  and  are 
therefore  not  applicable  to  the  Federal 
Government  in  the  FIP. 

While  EPA  fully  intends  to  include 
administration  procedures  for  each  fee 
program  in  the  final  promulgation,  this 
NPRM  docs  not  contain  such 
procedures.  EPA  asks  for  comment  as  to 
how  these  procedures  should  be 
structured. 

E.  Fuels  Programs 

1.  Reformulated  Fuels 

a.  Federal  Reformulated  Gasoline. 
Since  the  1970s,  gasoline  sold  in 
California  generally  has  been  subject  to 
two  sets  of  emission  related  standards: 
federal  standards  promulgated  by  EP.'X 
under  the  Clean  Air  Act  and  California 
standards  set  by  CARB.  Both  EPA  and 
CARB  have  established  two-phase 
reformulated  gasoline  programs  w  hich 
affect  much  or  all  of  California's 
gasoline. 

Reformulated  gasoline,  as  prescribi-d 
by  section  211(k)  of  the  Act.  is  to 
improve  air  quality  by  requiring  that 
ga.soline  be  reformulated  to  reduce 
motor  vehicle  emissions  of  toxic  and 
tropospheric  ozone-forming 
compounds. 

On  December  15,  1993,  the  EPA 
Administrator  signed  the  final  rule 
requiring  the  sale  of  reformulated 
gasoline  in  the  9  largest  metropolitan 
areas  with  the  worst  ozone 
nonattainment  problems  in  the  U.S.,  as 
well  as  in  a  larger  number  of  areas 
which  have  voluntarily  chosen  to 
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part:  ilpate  in  the  prograra.  The  Los 
.\ng^l?s  Metropohtan  Area  ('.vhxh 
inc/..(  es  Ventura  County)  is  one  of 'j-.e 
mand  ited  areas.  Sacramento  is  r.oi 
a::ioii  the  areas  currently  slated  to 
rt'cei  .Tp  federal  refonnulate'd  Easoiir.e, 
but  a  ^ump-up  of  Sacramento  to 
"Sev  ite"  will  subject  that  area  to  the 
rtfor  iiulated  gasoline  requireinent, 
effec  ive  one  year  after  reclassification. 
Due  la  California's  reformulated 
gasoline  program  describf^d  below,  ue 
do  not  propose  to  require  the  sale  of 
fedeiil  refonnidated  gasoline  in 
Sacrsinento  in  this  FIP.  In  Los  Angeles. 
fedeiail  Phase  I  reformulated  gasoline 
will  reduce  VOC  emissions  by  :3-21 
perc(  at  beginning  in  1995.  relative  to 
base  California  gasoline  and  depending 
on  tha  type  of  l/M  program  in  place, 
NOx  Amissions  will  remain  unchanged 
(no  niBt  increase  over  baseline  NOx 
levels).  Beginning  in  the  year  2000,  a 


more  stringent  federal  Phase  11  VCX^ 
standard  will  apply  and  VOC  emissions 
^vill  be  reduced  by  16  percent  relative 
to  pre-1995  California  gasoline, 
assuming  enhanced  LM  is  in  place.  In 
addition,  beginning  in  the  year  2000, 
EPA  is  requiring  that  reformulated 
gasoline  reduce  in-use  NOx  emissions 
by  6.8  percent,  on  average,  again  relative 
to  pre-1995  California  fuel. 

EPA's  7.8  RVP  summertime  standard 
under  the  federal  Phase  II  volatility 
control  program,  which  began  in  1992. 
is  the  same  as  California's  Phase  I 
reformulated  gasoline,  which  also  bt^an 
in  1992.  The  detergent  requirement  is 
also  essentially  equivalent  to  a  CAA 
requirement  affecting  all  gasohne  which 
is  required  to  begin  in  1995.  see  section 
211(1)  of  the  C\.\. 

Toxic  emissions,  overall,  are  expected 
to  decrease  during  the  high  ozone 
season  due  to  Phase  II  RVP  control. 


Reductions  in  non-exhaust  VOC 
emissions  will  account  for  most  of  this 
decrease. 

b.  California  Refonnulatud  Casolir.e 
(Phase  li).  The  California  Phase  I 
reformulated  gasoline  program  began  in 
1992  and  apphes  to  ell  gasoline  sold  in 
the  state.  It  primarily  requires  that 
gasoline  meet  a  7.8  RVP  standard  and 
contain  detergents  which  prevent 
deposits  from  accumulating  in  fuel 
injectors  and  intake  valves. 

In  November  1991  CARB  approved 
regulations  for  the  Phase  II  reformulated 
gasoline  program  that  begins  on  April  1, 
1996.  The  California  Phase  II 
reformulated  gasoline  regulation 
established  standards  for  eight  gasoline 
characteristics,  briefly  summarized 
below.  The  1.8  percent  by  weight 
oxygen  content  refers  to  wintertime 
only. 


Caufoania  Phase  II  Reformulated  Gasoline  Specifications 


-ir 


Spec^icatJon 


RVP,  pisi  

Suffur,  ppmw  

Aronatics,  vol%  

Benzerie.  vol%  

Olefins,  wol% „ „ 

Oxygen.  wt% _ 

S0%  (fcWlatJon  temperature.  •F 
50%  diStiUation  lemperaturs.  °F 


Flat  hmit 


7.0 

40 

25 

1.0 

6.0 

1.8-2.2 

300 

210 


Average  bmit 


30 
22 
0^ 
4,0 


290 

200 


At3solutecap 


D 


7J0 
60 

30 
1.2 

10.0 

330 
220 


'  2.7  maximum  1 .8  rT>inimum. 


Refineries  may  choose  whether  to 
conform  to  the  flat  limits  which  apply 
to  all  batches  of  gasoline  when  it  is 
initially  sold  from  the  product  facility, 
or  to  the  average  hmits  which  apply  to 
the  average  of  all  fuel  produced  by  a 
given  refinery.  In  the  case  of  a  refiner 
choosing  averaging,  the  absolute  cap  or 
absolute  limit  also  must  be  met. 
California  is  also  allowing  the  sale  of 
alternative  fuel  formulations  which 
meet  the  emission  reduction  potential  of 
a  fuel  meeting  the  average  limits. 
However,  even  these  alternative 
gasolines  must  still  meet  the  cap  limits 
described  above.  Gasoline  meeting  the 
average  limits  will  reduce  VOC  and 
NOx  emissions  by  17-18  and  13-14 
percent  (relative  to  pre-1995). 
respectively,  according  to  EPA's 
complex  model  as  revised  in  No\  ember 
1993.  Thus.  California  Phase  II  gasoline 
should  pro\'ide  at  least  as  much  VOC 
and  NOx  emission  reductions  as  the 
federal  Phase  II  standards. 

In  its  recent  rule.  EPA  determined 
that  fuel  meeting  California's  Phase  II 
standards  will  produce  greater  emission 
benefits  than  federal  Phase  I 
refonnulated  gasoline  and  it  was 


therefore  appropriate  to  exempt 
Cahfomia  gasoline  from  the 
enforcement  procedures  for  the  federal 
Phase  I  standards.  Thus,  there  would  be 
no  attainment  benefit  to  requiring 
federal  Phase  I  reformulated  gasoline  to 
be  sold  in  Sacramento,  although 
emissions  reductions  would  be  achieved 
during  the  summer  of  1995.  At  this  time 
it  appears  from  the  available  data  that 
California's  fuel  achieves  as  much 
reduction  as  federal  Phase  II 
reformulated  gasoline  and  therefore  EPA 
is  not  propKJsing  any  changes  to 
Cahfomia's  gasoline  program  today.  If 
later  EPA  determines  that  further 
reductions  can  be  achieved  through  use 
of  either  federal  Phase  D  reformulated 
gasoline  or  some  new  formulation,  EPA 
will  propose  appropriate  changes  to  the 
fuel  program  in  CaUfomia  as  a  FTP 
revision  if  such  reductions  are  needed. 

c.  California  Reformulated  Diesel 
Fuel.  On  August  21, 1990.  EPA  finabzed 
its  low-sulfur  diesel  rulemaking.  CARB 
adopted  their  clean  diesel  fuel 
regulations  in  November  1988  and  on 
December  26, 1991,  enacted  their  clean 
diesel  fuel  program.  Both  the  federal 
and  CARB  programs  became  effective  on 


October  1,  1993.  The  two  programs  are 
similar,  and  are  designed  to 
substantially  reduce  sulfate  particulate 
and  NOx  emissions,  and  to  allow 
manufacturers  to  comply  with  1994  and 
newer  emission  standards  for  diesel 
vehicles.  Important  differences  exist 
between  California  and  the  federal 
program,  as  outlined  below. 

The  EPA  program  only  applies  to 
diesel  fuel  for  use  in  on-highway 
vehicles.  Trucks,  automobiles,  and 
buses  would  be  affected,  for  example, 
but  construction  and  farm  equipment 
would  not,  unless  they  chose  to  use  the 
low-sulfur  diesel  fuel.  The  regulation 
sets  a  0.05  percent  by  weight  sulfur 
limit  for  all  on-road  diesels.  and 
requires  a  minimum  cetane  index  of  40 
or  maximum  35  percent  by  volume 
aromatics  percentage.  The  current 
maximum  sulfur  content  in  on-highway 
diesel  fuel  is  approximately  500  ppm. 
Since  direct  measurement  of  aromatics 
is  a  somewhat  complicated  procedure. 
EPA  chose  to  use  a  minimum  cetane 
index  as  a  surrogate  for  capping 
aromatics.  Few  refiners  have  had 
trouble  meeting  this  requirement  and 
those  who  cannot  can  sell  fuel  into  the 
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nonroad  market.  The  price  differential 
between  high-sulfur  and  low-sulfur 
fuels  is  expected  to  be  approximately 
2c/gallon  once  initial  distribution  bUps 
have  resolved  themselves. 

The  California  program  applies  to 
vehicular  diesel  fuel.  Essentially  any 
vehicle  with  wheels,  including 
construction  and  farm  equipment,  is 
covered.  The  regulation  establishes  a 
500  ppm  sulfur  Umit  as  well  as  a  10 
percent  cap  on  aromatics  (20  percent  for 
small  refiners).  Diesel  normally  has 
about  30  percent  aromatics.  California 
and  EPA  believe  aromatics  contribute  to 
the  formation  of  NOx  and  particulate 
emissions.  California  includes  an 
equivalency  provision  which  allows 
refiners  to  make  diesel  with  more  than 
10  percent  aromatics  if  engine  testing 
demonstrates  equivalent  emissions. 

Most  if  not  all  of  the  large  California 
refiners  are  pursuing  higher-aromatic 
equivalent  fuels.  While  a  few  oil 
companies  have  received  CARB 
certification  for  their  equivalent  fuels, 
only  Chevron  has  gone  public  with  its 
formulation  at  this  time.  One  of 
Chevron's  alternatives  has  19  percent 
aromatics  with  200  ppm  sulfur  and  a 
cetane  number  of  59.  The  company 
estimates  that  it  can  manufacture  this 
fuel  at  an  incremental  cost  of  6-7  cents 
per  gallon.  This  is  about  half  the 
incremental  cost  to  make  a  strict  10 
percent  aromatics  fuel.  California  has 
granted  temporary  waivers  from  the 
requirements  provided  the  refiner  pays 
6c/gallon  into  a  trust  fund.  However, 
prices  in  California  initially  jumped  far 
more  than  20  cents  per  gallon  and 
California  is  in  the  process  of 
investigating  its  rule. 

EPA  believes  that  California's  rule  is 
likely  to  achieve  NOx  emissions 
reductions  which  will  not  be  achieved 
by  the  federal  program.  CARB  estimates 
these  reductions  will  be  approximately 
4-7  percent  of  diesel  engine  NOx.  EPA 
therefore  is  not  proposing  any  changes 
to  California's  diesel  fuel  regulations. 
EPA  is  working  with  California  to  help 
understand  the  reasons  behind  the  huge 
price  rise,  supply,  and  injector/pump 
seal  problems  and  will  take  note  of  any 
change  to  California's  rule.  Tte  South 
Coast  and  Ventura  have  been  using  the 
low-sulfur  fuel  since  1985  without  any 
problems. 

Even  if  California  were  to  relax  its 
rule.  EPA's  diesel  fuel  standards  still 
apply.  However,  since  the  FIP  takes 
credit  for  the  California  rule  which 
delivers  more  NOx  credits  than  the 
federal  rule.  EPA  may  have  to  propose 
additional  FIP  reductions  if  the 
California  rule  were  to  be  relaxed. 


F.  Severe  Area  Requirements  for 
Sacramento 

1.  Introduction 

As  discussed  in  section  III.B.3.,  EPA 
is  proposing  attainment  demonstrations 
for  1999  and  2005  for  the  Sacramento 
FIP.  If  EPA  promulgates  a  2005 
attainment  demonstration,  the 
Sacramento  area  will  be  reclassified  as 
a  severe  ozone  nonattainment  area  and 
become  responsible  for  meeting  all 
applicable  deadlines  and  requirements 
for  SIP  purposes,  which  include  the 
requirements  outlined  in  section 
III.B.S.e.  As  part  of  the  alternative 
proposal  for  2005,  EPA  will  address  the 
additional  severe  area  requirements 
with  the  following. 

2.  Employee  Commute  Options  Program 

a.  Introduction  and  Statutory 
Requirements.  In  the  alternative  that 
EPA  bumps  up  Sacramento  to  "Severe  " 
and  establishes  a  2005  attainment  date, 
EPA  proposes  that  an  Employee 
Commute  Options  (ECO)  program  be 
included  in  the  FIP  package.  Because 
more  people  are  driving  than  ever  before 
and  they  are  driving  longer  distances, 
the  ECO  provision  was  included  in  the 
Clean  Air  Act  Amendments  of  1990  at 
section  182(d)(1)(B)  (42  U.S.C. 
7511a{d)(l)(B)).  Currently,  increasing 
numbers  of  drivers  and  vehicle  miles 
traveled  (VMT)  offset  a  large  portion  of 
the  emissions  reductions  achieved 
through  producing  and  selling  vehicles 
that  operate  more  cleanly.  Without 
limits  on  increasing  vehicle  travel,  the 
emissions  caused  by  more  vehicles 
being  driven  more  miles  under  more 
congested  conditions  will  outweigh  the 
emissions  reduced  per  vehicle  from 
cleaner  fuels  and  improved  emission 
control  technologies.  Ultimately,  this 
will  result  in  an  overall  increase  in 
motor  vehicle  emissions. 

Section  182(d)(1)(B)  of  the  CAA 
requires  State  or  nonattainment  areas 
with  ozone  pollution  levels  defined  as 
"Severe"  or  "E.xtreme"  under  the  CAA 
to  develop  and  implement  an  ECO 
program  designed  to  reduce  work- 
related  vehicle  trips  and  vehicle  miles 
travelled  during  peak  commuting 
periods.  Specifically,  section 
182(d)(1)(B)  requires  employers  with 
100  or  more  employees  to  participate  in 
a  trip  reduction  program.  "These 
employers  must  submit  compliance 
plans  to  the  state  or  governing  agency 
two  years  after  an  ECO  regulation  is 
submitted  to  EPA  for  inclusion  in  the 
SIP.  These  employer  compliance  plans 
must  convincingly  demonstrate  an 
increase  in  the  average  passenger 
occupancy  (APO)  of  their  employees 
who  commute  to  work  during  the  peak 


travel  period  by  no  less  than  25  percent 
above  the  average  vehicle  occupancy 
(AVO)  of  the  nonattairunent  area  during 
the  peak  travel  period.  These 
compliance  plans  must  also 
convincingly  demonstrate  that 
employers  will  meet  the  25  percent 
increase  APO  target  no  later  than  four 
years  after  the  ECO  regulation  is 
submitted  to  EPA. 

b.  ECO  program  requirements  and 
Sacramento  ECO  regulation 
implementation  approach.  The 
proposed  ECO  regulation  meets  the 
basic  ECO  program  requirements: 

(1 )  calculate  an  AVO  for  the 
nonattainment  area  or  for  each  zone  if 
the  area  is  divided  into  zones; 

(2)  specify  target  APO(s)  which  are  no 
less  than  25  percent  above  the 
AVO(s); 

(3)  include  enforcement  procedures  to 
ensure  that  employers  develop  and 
implement  compliance  plans;  and 

(4)  provide  an  ECO  program  that  has  a 
process  for  ensuring  that  compliance 
plans  are  a  "convincing"  compliance 
demonstration. 

The  proposed  ECO  regulation  uses 
data  collected  from  the  1991  Caltrans 
(California  Department  of 
Transportation)  State  Travel  Survey  to 
produce  the  baseline  AVO  for  the 
nonattainment  area  and  the  target  APO 
for  the  regulation.  This  survey  estimated 
Sacramento  regional  AVO  to  be  1 . 1 1  in 
1991.  !t  is  EPA's  opinion  that  no 
substantial  changes  in  travel  patterns 
have  taken  place  since  that  time  such 
that  there  is  reason  to  believe  this 
number  has  changed  since  1991. 
Consequently,  a  25  percent  increase  in 
AVO  produces  a  regional  APO  target  of 
1.38;  the  performance  target  included 
within  the  ECO  regulation. 

The  Caltrans  Statewide  Travel  Study 
attempted  to  estimate  the  number  of 
persons  telecommuting  by  asking  the 
question,  "do  you  work  at  home':' ".  This 
survey  question  does  not  distinguish 
between  those  who  work  at  home 
because  they  are  self-employed  and 
their  business  is  located  in  their  home 
and  those  who  work  away  from  home 
but  participate  in  an  employer- 
sponsored  telecommuting  program.  EPA 
believes  that  a  large  percentage  of  those 
who  work  at  home  would  be  self- 
employed.  Consequently,  any  APO 
target  based  on  the  Caltrans  study  and 
including  all  of  these  home  workers  as 
telecommuters  would  be  inflated  by 
some  degree  and  result  in  a  regional 
target  APO  of  1.46.  EPA  has  chosen  the 
1.38  APO  target  because  it  is 
comparatively  a  more  reliable  baseline 
AVO  estimate. 

The  third  ECO  program  requirement 
concerns  sufficient  enforcement 
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protedures.  Through  tlie  provisions  of 
iheECO  regulation.  EPA  must  be  able  to 
invoke  penalties  that  are  severe  enough 
to  provide  an  adequate  incentive  for 
employers  to  comply  and  no  less  than 
the  expected  cost  of  compliance. 
Section  113  of  the  Act  provides  the 
statutory  authority  for  federal 
enforcement  and  the  ability  to  assess 
penalties  for  violations  under  this  ECO 
rrgiilation.  EPA  may  assess  civil  or 
criitjinal  penalties  up  to  $25,000  per  day 
per  violation;  however.  Section  113 
req  ^ires  EPA  to  consider  the  size  of  the 
bii5i(iess,  the  economic  impact  of  the 
per  alty  on  the  business,  the  violator's 
cori|)liance  history  and  good  faith 
efft  rts  to  comply,  the  duration  of  the 
vio  ^tion.  payment  of  peuvilties  for 
preijious  similar  violations,  the 
ecoriomic  benefit  of  noncompliance, 
anc  the  seriousness  of  the  violation  in 
asso^sing  a  penalty  fee. 

Flihally.  Section  182(d)(1)(B)  requires 
thai  employer  compliance  plans 
"cnjnvincingly  demonstrate"  prospective 
compliance  with  the  target  APO.  EPA's 
ECO  Guidance  defines  four  ECO 
regulation  design  options  for  eliciting 
compliance  plans  that  make  this 
convincing  demonstration.  An  ECO 
regulation  may; 

(1)  provide  for  effective  plan-by-plan 
review  of  employer-selected  measures 
to  ensure  the  high  quality  of 
compliance  plans  and  that 
unconvincing  compliance  plans  will 
bp  rejected; 

(2)  fcontain  a  convincing  minimum  set  of 
rticasures  that  all  employers  must 
implement  to  reach  the  target  APO; 

(3)  provide  that  failure  by  the  employer 
to  meet  the  target  APO  will  result  in 
implementation  of  a  regulation- 
specified,  multi-measure  contingency 
p3tin  designed  to  meet  the  target  APO; 
or 

(4)  Include  financial  penalties  and/or 
ctffnpliance  incentives  for  employers 
\^ho  fail  to  meet  the  target  ATO  tJiat 
h  e  large  enough  to  provide  a 

s  gnificant  prospective  incentive  for 

thp  employer  to  design  and 

iiijplement  an  effective  compliance 

plfin. 
An  t^ption  can  be  used  by  itself  or  in 
combination  with  others.  The  propostid 
EC()I  regulation  uses  a  combination  of 
the  first  and  the  fourth  program  design 
opt  ons. 

Ill  sum.  the  proposed  ECO  regulation 
me( '  s  the  basic  ECO  program 
roqiircments.  Consequently,  the 
pro  iosed  ECO  regulation  may  be 
adojitcd  by  a  state  or  locality  to  meet  the 
req  ijrements  of  Section  182(d)(1)(B).  A 
general  discussion  of  its  requirements  is 
inc  lided  below  in  section  (c).  The 


detailed  proposed  ECO  regulation  is 
included  in  this  Federal  Implementation 
Plan  NPRM  at  40  CFR  52.2999. 

c.  Employer  and  compliance  plan 
requirements.  The  proposed  ECO 
regulation  requires  the  following  seven 
actions  of  employers: 

(1)  register  with  EPA  as  an  employer 
subject  to  the  regulation; 

(2)  designate  an  Employee 
Transportation  Coordinator  (ETC)  at 
each  work  location; 

(3)  conduct  an  annual  APO  survey  of  its 
employees  at  each  work  location  to 
determine  employees'  current 
commute  patterns  and  report  the 
results  of  the  APO  survey  to  the  EPA: 

(4)  develop  and  submit  to  the  EPA 
before  March  1.  1997.  2  years  from 
program  inception,  and  in  subsequent 
years  as  required  by  the  regulation, 
trip  reduction  plans  that  describe 
activities  to  be  implemented  at  the 
location  under  an  ECO  program; 

(5)  implement  the  ECO  program 
described  in  the  approved  trip 
reduction  plan; 

(6)  no  later  than  March  1.  1999.  4  years 
from  program  inception,  increase  the 
average  passenger  occupancy  (APO)  at 
each  location  by  not  less  than  25 
percent  over  the  average  vehicle 
occupancy  (AVO)  for  Sacramento 
ECO  program  area; 

(7)  maintain  the  target  APO  upon 
achieving  it. 

An  employer  failing  to  accomplish  any 
or  all  of  these  actions  would  be  in 
violation  of  the  proposed  ECO 
regulation  and  would  be  subject  to 
penalties  under  section  113  of  the  Clean 
Air  Act. 

The  required  components  of  an 
employer's  compliance  plan  are  as 
follows; 

(1)  the  name  of  the  employer,  address  of 
the  work  location,  and  name,  title, 
and  signature  of  the  Employee 
Transportation  Coordinator  (ETC)  at 
the  work  location; 

(2)  the  results  of  the  most  recent  APO 
survey  and  a  description  of  the 
procedure'  used  to  conduct  the  APO 
survey; 

(3)  a  description  of  the  physical  and 
transportation  serv  ice  characteristics 
of  the  work  location,  and 
demographic,  work,  and  travel-related 
characteristics  of  the  employee 
population; 

(4)  a  description  of  ECO  strategies 
currently  implemented  that  provide 
commute  alternative  incentives  to 
employees  at  the  work  location  and 
additional  ECO  strategies  the 
employer  will  implement  at  the  work 
location; 

(5)  activities  planned  by  the  employer  to 
implement  the  ECO  program  and  a 


time  schedule  for  implementation  of 

the  program;  and 
(6)  a  description  of  the  process  by  which 

the  employer  v\ill  periodically 

monitor  and  review  progress  toward 

the  APO  target. 

Employer  plans  will  be  certified  by  a 
third  party  for  completeness  in  order  to 
reduce  EPA's  implementation  burden. 
EP.\  will  approve  or  disapprove  plans. 
The  Air  Pollution  Control  Districts  for 
the  Sacramento  nonattainment  area  will 
have  the  right  of  first  refusal  to  certify 
plajis  of  employers  in  their  district. 
Should  one  or  more  APCDs  decline  the 
opportunity  to  certify  employers, 
another  organization  or  other 
organizations  will  be  designated  by  EPA 
as  plan  certifiers. 

By  March  1;  1999.  all  employers  must 
submit  either  a  maintenance  plan 
describing  either  how  the  employer  will 
maintain  the  target  APO,  or  an  update 
compliance  plan  describing  what 
additional  measures  the  employer  will 
take  to  reach  the  APO  target  within  one 
year.  An  employer's  update  compliance 
plan  must  discuss  good  faith  efforts  to 
achieve  the  target  APO,  provide  an 
explanation  of  why  the  ECO  strategies 
included  in  the  last  plan  did  not 
produce  the  target  APO.  and  discuss 
how  the  update  compliance  plans  will 
cause  the  employer  to  achieve  the  target 
within  one  year  if  the  target  has  not 
been  met  by  then  as  required. 

As  part  of  the  FIP.  EPA  is  including 
a  parking  cash  out  regulation.  Under 
this  regulation,  employers  would  offer 
employees  the  option  of  taking  the  cash 
value  of  employer  paid  parking  as  a 
financial  incentive  to  reduce  solo 
commuting.  Where  applicable, 
employers  would  be  able  to  include  a 
parking  cash  out  incentive  as  part  of 
their  ECO  program  trip  reduction  plans. 

d.  ECO  rule  development  issues. 
Because  the  following  components  are 
common  to  other  trip  reduction 
regulations  in  California  or  are 
discussed  extensively  in  EPA's  ECO 
Guidance.  EPA  wishes  to  discu';s  these 
i.'-sues  and  the  agency's  ratioi:ala  for  not 
incorporating  them  into  the  proposed 
ECO  regulation. 

First,  this  proposed  ECO  regulation 
does  not  allow  for  .A.PO  averaging, 
banking  or  trading.  Including  such  a 
component  witli.'U  the  ECO  regulation 
would  add  an  administrative  and 
enforcement  burden  beyond  EPA's 
present  resources  and  is  perhaps  better 
administered  at  the  local  level.  Should 
the  state  or  local  agencies  develop  an 
ECO  regulation  with  APO  averaging, 
banking,  or  trading  consistent  with 
EPA's  ECO  Guidance,  EPA  would 
accept  such  a  regulation  for  review  and 
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possible  approval  and  incorporation 
into  the  SIP  as  a  replacement  for  the 
proposed  federal  ECO  program. 

Related  to  the  issue  of  APO  averaging 
and  trading  is  the  issue  of  consolidated 
compliance  plans.  The  proposed  ECO 
regulation  requires  employers  to  achieve 
the  APO  ta-f-gft  at  each  work  location. 
Again,  this  is  due  to  EPA's 
administrative  and  °nforcemnnt 
resource  constraints.  Therefore,  to 
provide  this  type  of  individual 
employer  accountability  for  achieving 
the  APO  tarf^et.  the  proposed  ECO 
regulation  d>x;s  not  allow  consolidated 
compliance  plans.  A  single  employer 
with  multiple  work  locations  or  a 
confederation  of  emplovris  with 
'  geographically  related  work  locations, 
such  as  a  business  park,  a-e  thus  not 
allowed  to  average  their  APO  survey 
results  together  to  achievs  the  target 
APO.  However,  the  proposed  ECO 
regulation  does  not  preclude  employers 
from  forming  or  participating  in 
transportation  management  associations 
or  using  complementary'  ridtsharing  and 
commuter  matching  services  to  reduce 
trips  to  their  respective  work  locations 
and  promote  ridesharing,  so  long  as  they 
demonstrate  compliance  at  each 
individual  worksite. 

Second,  this  ECO  proposed  regulation 
does  not  divide  the  Sacramento  ECO 
program  area  into  subregional  AVO 
zones  or  targ'-t  areas  for  the  purpose  of 
achieving  the  target  APO.  Subregional 
AVO  zones  or  target  areas  would  allow 
different  geographic  subregions  to  start 
from  different  existing  AVO  baselines 
for  the  purpose  of  calculating  the  APO 
target.  Thus,  different  subregions  could 
have  different  APO  targets,  but  still 
meet  the  performance  requirement  of 
Section  182(d)(1)(B),  a  25  percent 
increase  in  Al'O  from  the  AVO  baseline. 

AVO  zones  may  be  applicable  within 
the  Sacramento  ECO  program  area  if 
there  are  significant  subregional 
differences  in  commute  patterns,  land 
use,  transit  availability,  and  baseline 
AVO.  However,  EPA  has  no  information 
to  suggest  that  these  differences  do 
exist.  To  conclusively  assess  whether  or 
not  these  differences  exist  and  develop 
subregional  AVO  zones  would  require 
detailed  surveys  of  home  to  work 
commute  patterns  in  the  Sacramento 
ECO  program  area  to  supplement  1990 
census  data  and  the  1901  Caltrans  State 
Travel  Survey.  Should  California 
conduct  such  surveys  and  determine  it 
appropriate,  the  State  could  include 
AVO  zones  in  its  ECO  SIP. 

As  a  third  and  final  issue,  this 
regulation  does  not  allow  for  APO 
crediting  from  the  use  of  satellite  work 
stations.  Cold  start  emissions  from 
motor  vehicles  are  a  significant 


proportion  of  motor  vehicle  emissions 
and  will  become  an  even  larger 
proportion  as  future  motor  vehicles  run 
cleaner.  Consequently,  EPA  believes 
that  satellite  work  stations  are  a 
relatively  inelTective  strategy  for 
reducing  vehicle  emissions  and  vehicle 
trips  unless  they  can  reduce  a 
significantly  large  vehicle  miles  traveled 
component  of  a  w-ork  trip  or  allow  an 
employee  to  substitute  a  commute  mode 
of  travel  other  than  a  motor  vehicle. 
Based  on  its  understanding  of 
Sacramento  commuting  patterns.  EPA 
concluded  that  this  kind  of  vehicles 
rniles  traveled  reduction  through  use  of 
satellite  work  stations  would  not  occur 
in  Sacramento  and  has  therefore  not 
included  credit  for  them  in  the  FIP. 
However,  this  proposed  ECO  regulation 
does  provide  for  telet  ommuting  f.'om 
home  as  an  acceptable  trip  reduction 
strategy  in  emplo>er  compliance  plans 
EPA  believes  that  telecommuting  from 
home  is  a  very  effective  trip  reduction 
measure  because  an  entire  commute  trip 
is  eliminated  when  an  employee  works 
out  of  his  or  her  home. 

In  summary,  although  EPA's  ECO 
Guidance  addresses  the  use  of 
averaging,  banking,  and  trading  of  APO 
credits  as  well  as  using  AVO  zones,  EPA 
does  not  believe  these  elements  are 
appropriate  for  the  proposed  ECO 
program.  APO  averaging,  banking,  and 
trading  would  add  an  administrative 
and  enforcement  burden  beyond  EPA's 
present  resources  and  is  perhaps  better 
administered  at  the  local  level.  In  the 
case  of  AVO  zones,  EPA  has  no 
Information  suggesting  that  significant 
subregional  differences  in  commute 
patterns,  land  use,  transit  availability, 
and  baseline  AVO  exist  to  justify  this 
approach.  Finally,  while  EPA  may 
approve  a  local  or  state  ECO  regulation 
incorporating  crediting  of  satellite  work 
stations  under  very  restrictive 
conditions,  EP.A  has  chosen  not  to  credit 
satellite  work  stations  in  the  proposed 
ECO  regulation  for  the  reasons  stated 
above. 

3.  RACT  for  25  Ton  Per  Year  Sources 
a.  Applicable  requirements.  As 
discussed  in  the  General  Preamble  for 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990  (57  PR 
13521),  for  "Severe"  areas,  reasonable 
available  control  technology  (RACT) 
must  be  applied  to  any  source  that  emits 
or  has  the  potential  to  emit  25  tons  per 
year  of  VOC  or  NOx-  If  the  Sacramento 
area  isbump)ed-up  from  "Serious" 
(major  source  =  50  tons  per  year)  to 
"Severe",  in  order  to  address  this 
requirement.  RACT  regulations  must  be 
developed  for  sources  which  are  caught 
by  the  more  stringent  major  source 
definition.  EPA  belie\'es  that  between 


current  State  and  local  regulatory- 
requirements  and  today's  proposed  FIP 
regulations  (Section  III.C).  there  should 
be  few,  if  any,  uncontrolled  stationary 
sources  which  emit  more  than  25  tons 
per  year.  However,  EPA  plans  to 
continue  working  with  the  State  and 
local  agencies  to  identify  all  stationary 
sources  which  have  the  potential  to  emit 
greater  than  25  tons  per  year  or  more  cf 
VOC  and  NOx  and  apply  RACT 
regulations  as  needed. 

4.  New  Source  Review 

a.  Background.  Today's  proposc^d  rule 
is  based  on  the  New  Source  Review 
rules  in  the  affected  air  pollution 
control  districts  (APCDs).  It  includes 
necessary  revisions  to  those  rules  that 
will  satisfy  severe  area  requirements, 
including  a  major  source  definition  of 
25  tons/year  and  a  1.3:1  offset  ratio 
requirement.  The  rule  also  incorporates 
EPA's  permitting  requirements 
(primarily  those  at  40  CFR  51.165),  and 
changes  necessitated  by  the  1990 
CAAA.  EPA  is  expecting  to  shortly 
publish  proposed  changes  to  the 
regulations  at  40  CFR  51.165  in  order  to 
codify  and  interpret  changes  to 
nonattainment  permitting  requirements 
pursuant  to  the  CAAA.  As  appropriate, 
EPA  will  rely  on  that  proposal  as 
guidance  in  taking  final  action  on 
today's  ndo. 

If  EPA's  final  action  includes  a  severe- 
area  classification  for  the  Sacramento 
FIP  areas,  this  rule  will  apply  in  each  of 
the  affected  ATCDs.  EPA's  main  goal  in 
fallowing  the  structure  and,  where 
possible,  the  actual  language  of  the 
existing  rules  is  to  provide  a  rule  that  is 
easy  for  the  local  APCDs  to  adopt  and 
implement  and  familiar  to  industri.il 
sources  subject  to  NSR,  and  thus 
pronde  the  least  disruption  when 
incorporated  in  the  local  programs. 
However,  should  the  local  APCDs  fail  to 
adopt  the  necessary  requirements.  EPA 
will  implement  the  severe  area  NSR 
requirements  through  today's  rule. 

EPA  is  specifically  soliciting 
comment  on  the  issue  of  the  source  size 
affected  by  the  rule.  As  the  rule  is 
structured  in  this  proposal,  it  requires 
permits  of  all  sources  currently  required 
to  obtain  permits  at  the  APCDs.  EPA  has 
several  reasons  for  including  this 
requirement.  First,  EPA  wants  to  make 
this  rule  as  sim.ilar  to  the  current 
District  rules  as  possible  so  that  the 
Districts  can  be  reasonably  certain  that 
adopting  this  rule  will  lead  to  rapid  SIP 
approval  such  that  EPA  will  move  into 
an  oversight  rather  than  permit  issuance 
mode.  The  current  District  rules  use  an 
accumulation  structure  that  sums  all 
emissions  increases,  and  triggers 
substantive  requirements  based  on  that 
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a :  :uinulation.  EPA  considered  making 
tlip  rule  only  apply  to  sources  with  a 
potential  to  emit  greater  than  25  tpy. 
However,  because  the  Districts' 
emissions  inventory  is  based  on  actual 
emissions  rather  than  potential 
emissions,  EPA  would  be  unable  to 
know  clearly  to  which  sources  the  rule 
applies.  Second,  EPA  is  concerned  that 
excising  those  portions  of  the  rules 
related  to  minor  sources  will  lead  to 
increased  confusion  by  sources  as  to 
jurisdiction  and  applicable 
requirements.  Third,  EPA  believes  that 
not  including  minor  sources  will  result 
in  a  rule  capturing  fewer  emissions  than 
the  current  District  rules,  a  result 
contrary  to  the  intent  of  the  FIP.  On  the 
other  hand,  EPA  is  concerned  about  the 
effective  use  of  its  resources,  and  about 
the  burden  placed  on  companies 
constructing  very  small  sources  having 
to  obtain  air  pollution  permits  from  two 
agencies.  Even  so,  because  EPA  has  the 
ability  to  delegate  today's  rule  to  the 
Ddstricts,  the  effects  of  dual  permitting 
should  be  short  lived.  EPA  is  therefore 
soliciting  comment  on  whether  to 
include  minor  sources  or  not,  and,  if  a 
commcnter  suggests  excluding  minor 
sources,  EPA  solicits  comment  on  the 
most  effective  way  to  exclude  minor 
sources  while  maintaining  the  structure 
of  the  rule. 

b.  Cheniew  of  Rule  Requirements. 
There  are  three  sections  of  the  rule  that 
together  establish  the  NSR  requirements 
for  the  FIP  areas.  The  first.  40  CFR 

52.3000,  describes  which  sources  are 
required  to  obtain  a  pre-construction 
permit,  and  sets  out  most  of  the 
procedural  requirements  involved  in 
permitting.  The  second  section.  40  CFR 

52.3001,  contains  the  substantive 
requirements  related  to  New  Source 
Review,  including  control  technology 
determinations  and  offset  requirements. 
The  third  section.  40  CFR  52.3002. 
describes  the  procedure  EPA  will  use  to 
dttemiine  the  amount  of  creditable 
reductions  available  and  authorize  them 
for  use  as  offsets. 

I  In  general,  the  rule  is  designed  to 
meet  each  of  the  severe  area  NSR 
rnquirements  mandated  by  the  Act.  meet 
each  appUcable  requirement  for  State 
and  local  NSR  rules  as  set  forth  in  40 
CFR  51.165.  as  well  as  be  consistent 
with  EPA's  policies  for  permitting. 

The  rule  requires  that  any  source^" 
owner  proposing  to  construct  an 
emitting  piece  of  equipment  obtain  a 
permit  prior  to  construction  of  that 
equipment.  A  permit  applicant  must 
provide  EPA  all  information  necessary 


•"•Source  is  generally  defined  as  all  emilting 
(Kjuipment  at  one  location.  This  document  uses  the 
same  dennitioD  as  40  CFR  51.165. 


to  process  the  permit.  Once  all  such 
information  is  received  by  EPA,  the 
application  is  administratively  complete 
and  EPA  will  begin  the  process  of 
analysis  and  permit  preparation,  and 
will  then  issue  or  deny  the  permit. 
Except  for  certain  small  sources,  EPA 
will  present  a  draft  permit  for  public 
notice  and  provide  an  opportunity  for 
comment. 

The  substantive  requirements  that 
may  apply  to  construction  or 
modification  of  certain  larger  emission 
units  include:  Best  Available  Control 
Technology  (BACT).  offsets,  statewide 
comphance,  and  alternative  siting 
analysis,  and  are  discussed  below. 

(Ij  Lowest  Achievable  Emission  Rate 
(LAER).  LAER  is  required  for  any 
emission  unit  construction  or 
modification  where  the  potential 
emissions  of  that  unit  exceed  ten 
pounds  per  day.  This  requirement  is 
consistent  with  the  Clean  Air  Act  and  is 
based  on  the  requirements  of  the 
Districts'  rules.  The  applicable  Clean 
Air  Act  control  technology  requirement 
is  Lowest  Achievable  Emissions  Rate 
(LAER)  (CAA  section  173(a)(2)).  The 
District  rules  use  the  term  Best 
Available  Control  Technology,  but 
define  it  to  meet  the  LAER  requirement. 
Therefore,  as  used  in  today's  rule,  the 
term  "BACT"  satisfies  CAA  section 
173(a)(2). 

(2)  Offsets.  Today's  rule  implements 
the  offset  requirement  mandated  by  the 
Act  for  severe  areas  by  adding  a  1.3;1 
offset  ratio  to  the  base  District  rule.  The 
rule  triggers  the  offset  requirement  once 
the  potential  to  emit  of  the  source 
exceeds  7.500  pounds  per  quarter 
(approximately  15  tons  per  year).  Once 
the  source  exceeds  the  offset  trigger,  all 
subsequent  emissions  increases  are 
required  to  be  offset  at  this  ratio. 

(3)  Statewide  Compliance.  The  owner 
or  operator  of  all  major  new  sources  and 
modifications  is  required  to  demonstrate 
that  all  major  sources  under  his  or  her 
ownership  or  control  within  the  state 
are  in  compliance  or  on  a  schedule  for 
compliance  with  all  Clean  Air  Act 
requirements.  This  requirement  has 
been  in  effect  since  the  1977  Clean  Air 
Act  amendments,  and  is  already  part  of 
all  of  the  District  rules. 

(4)  -Mtemative  Siting  Analysis.  The 
requirement  for  an  alternative  siting 
analysis  is  found  in  section  173(a)(5)  of 
the  Clean  Air  Act.  An  applicant  for  a 
major  new  source  or  modification  is 
required  to  perform  an  analysis  of 
alternative  sites,  sizes,  production 
processes  and  environmental  control 
techniques  and  demonstrate  that  the 
benefits  of  the  source  significantly 
outweigh  the  environmental  and  social 
costs  of  construction  of  the  source  at 


that  location.  Today's  rule  implements 
the  alternative  siting  analysis 
requirement  at  40  CFR  52.3001  (c)(7). 

c.  Existing  NSR  Rules.  The  five 
Districts  affected  by  today's  Rule  are  all 
within  the  same  air  basin  and 
Metropolitan  Statistical  Area.  While 
each  District  adopts  NSR  rules 
independently,  all  but  one  of  the 
Districts'  rules  are  similar  in  structure 
and  substance.  Feather  River  Air 
Quality  Management  District's  rules 
have  similar  definitions  and 
substantially  similar  requirements  as  the 
other  Disticts.  but  differ  in  minor 
structural  and  other  respects.  Today's 
rule  is  similar  to  the  existing  rules  in 
Sacramento  Metropolitan  Air  Quality 
Management  District.  Placer  Air 
Pollution  Control  District.  Yolo-Solano 
Air  Pollution  Control  District  and  El 
Dorado  Air  Pollution  Control  District,  wt 
However,  today's  rule  is  numbered 
differently  and  is  written  to  address 
only  ozone  precursors. 

None  of  the  District  NSR  rules  in  the 
State  Implementation  Plan  currently 
meet  all  the  requirements  of  the  1990 
CAAA.  On  Januar>'  15.  1993.  EPA  found 
that  Feather  River  AQMD,  El  Dorado 
APCD.  Placer  APCD.  and  Yolo- Solano 
APCD  failed  to  submit  NSR  rules 
meeting  certain  requirements  mandated 
by  the  CAAA.  However,  Feather  River 
AQMD.  Placer  APCD,  and  Yolo-Solano 
APCD  have  since  submitted  rules  for 
inclusion  into  the  State  Implementation 
Plan.  EPA  expects  submittals  from  El 
Dorado  APCD  and  Sacramento 
Metropolitan  AQMD  in  the  next  year. 
Because  all  of  these  rules  were  WTitten 
to  only  meet  the  requirements  for 
serious  nonattainment  areas,  they  do  not 
meet  the  requirements  for  severe 
nonattainment  areas. 


"■•The  rules  related  to  New  Source  Review  in 
each  of  the  Districts  are  as  follows:  Sacramento 
Metroplilan  AQMD  Rules  201.  202.  and  204:  Placer 
APCD  Rules  501,  502,  and  504:  El  Dorado  APCD 
Rules  501.  523.  and  524  (board  adoption  expected 
April  1994);  Yolo-Solano  APCD  Rules  501.  502,  and 
504:  Feather  River  APCD  Rules  4.0.  10.1  and  10.2. 
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(i.  Chcngfx  From  Original  APCD  Rule>i. 
(1)  Changes  to  Address  Severe  yVrea 
Rpquirenionts.  In  order  to  satisfy  the 
provisions  required  by  the  Cloan  Air  Act 
for  severe  aieas,  EPA  has  included 
s"VGraI  requirements  in  today's  rule 
which  differ  from  those  of  the  current 
Districts'  rules.  The  changes  include  the 
ndditicn  of  a  more  stringent  major 
source  threshold  and  a  more  st^ingrai 
offset  ratio.  These  requirements  are  in 
ha:urdnnre  with  Section  182(e)  of  the 
CW.  The  minimum  size  threshold  for 
a  major  source  is  25  tons  per  year  and 
the  lowest  accept.'ible  offset  ratio  is  1  .1 
to  1. 

(2)  Qiangea  to  Address  Federal 
Approvability.  Significant  changes  in 
today's  rule  include  deletion  or  revision 
of  certain  sections  which  exist  in  the 
Districts*  current  rules,  as  well  as  the 
inclusion  of  new  sections  to  address 
federal  requirements. 

Federal  new  source  review  at  40  CFR 
51.165  applies  to  certain  sourt:o 
categories  which  were  exempt  from 
District  new  source  review 
requirements.  Therefore,  such 
exemptions  are  excluded.  Some  of  t]-;»; 
District  rules  allow  trading  between 
different  precursors  of  a  secondary 
pollutant.  As  EPA  does  not  currently 
allow  trading  between  either  of  the 
ozone  precursor  criteria  pollutants 
addressed  in  this  rule,  this  rule  does 
not,  as  proposed,  allow  such  trading.  In 
addition.  40  CFR  52.3000  contains 
wording  which  emphasizes  the  federal 
enforceability  of  an  Authority  to 
Construct  and  its  validity  for  the  life  of 
the  source.  In  order  to  match  EPA's 
enforcement  authority  over  past 
violations,  and  to  be  consistent  with 
requirements  in  EPA's  Operating 
Permits  Program  (40  CFR  70.6(a)(3)), 
today's  rule  requires  retention  of  records 
for  five  yt.ars. 

This  rule  contains  certain  other 
provisions  which  are  not  in  tJie  current 
District  rules.  A  subsection  is  inclu(ied 
in  this  rule  to  address  the  minimum 
offset  ratio  for  emission  reductions 
achieved  from  mobile  sources. 
Furthermore,  the  ERC  Authorization 
includes  provisions  to  certify  that  EKCs 
are  su.rphis  at  time  of  use,  that  prior 
shutdown  credits  are  federally 
approvable.  and  that  ERCs  from  non- 
permitted  sources  are  surplus, 
permanent,  enforceable,  and 
quantifiable. 

(3)  Changes  to  Address  Federal 
Implementation.  Some  significant 
dianges  in  the  APCD  rule  are  necessary 
for  federal  implementation.  Today's  rule 
excludes  all  references  to  requirements 
contained  in  state  law.  All  district  fee 
requirements  are  removed  and  are 


replaced  with  a  provision  allowing  EPA 
to  colltKit  fees.  Upon  delegation  of 
authority  to  implement  and  enforce  any 
portion  of  this  NSR  nile,  EPA  will  cease 
to  coHocf  the  fees  associated  with  that 
portion  of  this  rule,  and  the  delev;;.ited 
agency  will  calculate  and  collect  fees  in 
accordance  with  the  fee  rules  of  ibat 
agency. 

Language  was  added  tu  section 
52.3001  to  provide  the  opportunity  to 
request  a  public  hearing  as  provided  by 
40  CFR  124.12.  L.mguage  was  also 
added  to  section  52.3000  to  allow  for 
petition  to  the  rnvironji:en*.^l  App«ials 
Board  for  revieiv  amJ  recansidoraiion 
within  30  days  of  eny  final  decision 
issued  pursuant  to  this  NSR  rule, 
including  derisions  made  by  a  delegated 
agency  pursuant  to  this  NSR  Pile.  A 
petition  for  review  ran  also  be  filed  with 
the  US.  Court  of  .Appeals  as  provided 
in  setlion  307(b)  of  the  Act. 

Because  this  rule  is  explicitly 
intended  for  preconstruction  review  for 
ozone  precursors,  it  does  not  reference 
other  criteria  pollutants  nor  District 
operating jpermits  programs. 

The  ERC  Authorization  section  of  this 
Rule  allows  sources  to  meet  the  offset 
requirements  of  this  Rule  through  use  of 
the  existing  District  banking  system. 
Functions  of  the  District  Banks  and 
Districi  Priority  Reserve  Banks  are  not 
affected  by  today's  Rule. 

e.  Dual  Permit  Application  and 
Review.  Today's  proposed  NSR  Rule 
does  not  replace  the  Districts'  exi.sting 
permitting  programs.  New  or  modified 
sources  of  ozone  precursors  must 
continue  to  meet  the  applicable  District 
NSR  requirements.  This  may  result  In 
sources  of  such  pollutants  having  to 
apply  for  permits  from  both  the  EPA 
and  the  District  in  which  the  source  is 
located. 'oo  As  a  practical  matter, 
however,  because  EPA  has  maintained 
the  structure  and  requirements  of  the 
existing  District  Rules,  by  meeting  the 
requirements  of  this  "bumped  up"  rule, 
the  source  will  have  also  met  the 
District  NSR  requirements.  Additional 
preparation  in  the  form  of  permit 
applications,  modeling,  or  researr:h  (,n 
the  part  of  the  applicant  would  be 
minimal,  if  required  at  all.  EPA  has  no 
statutory  authority  to  repeal  or  supplant 
the  existing  State  or  lrx:al  laws,  nor 
would  this  be  desirable  since  the 
existing  Di.strict  permitting  programs 
regulate  the  emissions  of  pollutants  not 
covered  by  this  rule. 

One  diftitailty  EPA  has  encountered 
in  proposing  this  "dual  system"  is  how 


•""Sources  ciusi  follow  this  "dual"  permitling 
scheme  in  any  area  thai  doe.*  not  hove  auftiority  lo 
implement  tBdoralty  mandated  permitting 


toopfirale  federal  eniis3ir>n  reduction 
u-edit  "banks"  that  meet  federal 
requirements  and  still  preserve  the 
iiJtegrit^  of  exi.sting  District  banks.  .■Is 
rtv]uired  by  the  Act  and  set  forth  in 
section  40  CFR  52  3001  of  this  rule,  new 
.source'}  or  modifications  that  f?mif  aron" 
p.'ecurscrs  above  an  established 
threshold  must  obtain  offsets.  I Jndi'r 
curr'"ut  District  programs,  emission 
reduction  credits  can  be  certified  and 
obtdiiio.1  from  District  banks  to  m.-ef 
ofi.stt  requirements.  However,  to  be 
creditable  for  use  as  offsets  undfir  t^ijs 
rule,  FA'A  must  ensure  that  the  credit.'; 
in  the  District  bank.s  meet  federal 
approvability  criteria  as  sot  forth  in  the 
Emission  Trading  PoUry  Statement 
(ETP.S.  51  FR  43815)  and  in  the  r^neral 
Preamble  to  Title  I  at  (57  FR  135.53). 

The  ERC  authorization  process 
desCTib<jd  in  today's  rule  would  allow 
emissions  reductions  to  be  certified 
directly  by  EPA  and  would  also  allow 
sources  to  use  ERCs  which  have 
previously  been  certified  by  a  Disfrii  t 
rule  and  authorized  to  meet  foderal  NSR 
requirements.  EP.-\  requests  comment  on 
today's  proposid  and  alternative 
methods  that  would  preserve  the 
integrity  of  the  District  banks  under  the 
proposed  "dual"  permitting  system 

/.  Operating  Pennits.  The  pennits 
issued  by  EPA  under  today's  NSR  rule 
will  not  expire  upon  issuance  of  a 
District  operating  permit.  The  Di6(j-jct.s 
are  encouraged  to  include  the 
requirements  contained  in  permits 
issued  by  EPA.  pursuant  to  this  rule.  In 
their  operating  permits  since  sources 
must  continue  to  comply  with  the 
requirements  of  these  EPA  issued 
construction  permits.  Districts  must 
include  conditions  contained  in  penniis 
issued  pursuant  to  this  rule  in  any 
operating  permit  issued  under  a 
program  adopted  pursuant  to  40  CF"R 
part  70  or  Title  V  of  the  Act.  as 
discu.ssed  in  section  III. J  of  this 
pr'^amble. 

g.  Federal  Implementation  and 
Df^legation  to  Local  Agencies.  As 
discussed  below  in  section  III. J  of  this 
preamble,  if  EPA  reclassifies  the  ozone 
nonattainir.ent  areas  of  die  Sacramento 
Valley  Air  Basin  as  "severe  ",  the 
applicable  portions  of  the  California  SIP 
must  be  revised  to  meet  the  CAA 
requirements  for  a  severe  ozone 
nonattainment  area  and  submitted  to 
EPA  on  or  before  the  date  of  final 
promulgation  of  this  FIP.  Until  such 
time  as  EPA  approves  the  revisions  for 
the  NSR  portions  of  ihe  applicable  SIP, 
the  NSR  requirements  of  this  FIP  shall 
apply.  When  the  revisions  are  approved 
into  the  SIP.  EPA  will  withdraw  this 
NSR  portion  of  the  FIP. 


fhi ! 
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A  will  encourage  delegation  of  the 
fin  1   version  of  this  NSR  rule  to  the 
local  Districts  prior  to  SIP  r.pprovabi.Mty, 
eliminating  the  need  for  soun.es  to 
y  for  pr?rniits  from  both  the  EPA 
the  local  pennitling  agunry.  To  do 
Districts  must  revise  their  existing 
NS  '  rule  to  mcM  the  requircmen's  of 
thi    federal  rule,  or  adopt  EPA's  finrii 
NS  '  rule.  throi;gh  their  existing  notice 
ant  ixH-ment  rulemaking  proceduies. 
T\n  revised  rule  must  then  be  submitted 
to  I,  'A,  which  will  evaluate  the  NSR 
ruli'jfor  consistency  with  the 
reu  iirements  of  the  NSR  portion  of  the 
Fee  (ira!  hnplementation  Plan.  EPA  will 
Uie  ^ delegate  to  llio  District,  by  letter, 
the  Authority  to  implement  and  enforce 
tho^fe  portions  cf  the  FIP  that  are 
consistent  with  District  requirements. 
VVhrjn  the  revisions  are  ultimatelv 
apfjrjovod  in  the  SIP.  EP.\  will  withdraw 
the    ' 


mSR  portion  of  the  FIP. 
Rt^vision  of  the  District  regulations  is 
nec^sary  to  allow  the  local  agencies  to 
use  llheir  own  requirements,  such  as  fee 
pro  .isions  and  enforcement  procedures, 
to  implement  the  requirements  of  this 
NSF^  rule.  While  both  SIP  revisions  and 
delegation  v\'ill  require  revision  of  the 
Dist;rict  regulations,  delegation  is  a 
mucth  more  expedient  process  than  EPA 
approval  of  revisions  as  part  of  the  SfP. 

5.  TCMs  to  offset  V^MT  increases.  If 
bumped  up  to  a  severe  nonattainment 
classification,  Sacramento  would  also 
nee<i  to  consider  the  requirements  of 
SecUon  182(d)(1)(A).  This  section 
requires  States  containing  severe  ozone 
nonattainment  areas  to  submit  a  SIP  that 
identifies  and  adopts  specific, 
enforceable  transportation  control 
measures,  as  necessary,  to  offset  growth 
in  vehicle  emissions  due  to  growth  in 
vehicle  miles  traveled.  Beyond 
demonstrating  that  these  measures  offset 
growth  in  emissions,  they  must  be 
sufficient  to  allow  total  regional 
emission  levels  to  comply  with  the 
reasonable  further  progress  and 
attainment  requirements  of  the  Act. 

As  described  in  the  General  Preamble 
to  Title  I  of  the  CAAA.  57  FR  13498 
(April  16.  1992).  the  TCM  offset  SIPs 
required  from  areas  already  designated 
severe  or  extreme  must:  (1)  Identify  and 
adopt  specific  and  enforceable 
transportation  control  strategies  and 
TCMs  to  offset  any  growth  in  emissions 
from  growth  in  VMT  or  number  of 
vehirle  trips;  (2)  identify  and  adopt 
specific  and  enforceable  transportation 
control  strategies  and  TCMs  that  attain 
redutiions  in  motor  vehicle  emissions 
(in  combination  with  other  emission 
reduction  requirements)  as  necessary  to 
com{)ly  with  RFP  milestones;  and  (3) 
identify  and  adopt  specific  and 
enforceable  transportation  control 


strategies  and  TCKfs  that  attain 
reductions  in  motor  vehicle  emissions 
(in  combination  with  other  emission 
reduction  requirements)  as  n.H;essar>-  to 
dt'monsfrate  attainment  of  the  NAAQS. 

As  discus ^d  in  the  Genera!  Preamble. 
EPA  has  interpreted  the  provision  to 
off-^et  any  groulh  in  VOC  from  VMT 
incrt^aees  to  "require  that  sufficient 
meabures  be  adopted  so  that  projc-cted 
vehirle  VOC  emi^  sior.s  will  never  bo 
hipher  during  th-?  ozone  season  in  one 
year  than  during  the  ozone  season  in  the 
year  before."  Further,  the  attai.xTiont 
year  is  the  last  year  for  which  this  test 
applies.  The  calculation  of  VOC 
emissions  from  on  road  mobile  source.^ 
may  "include  the  effects  of  Federal 
measures  such  as  new  motor  vehicle 
standards.  Phase  II  RVT  controls,  and 
reformulated  gasoline,  as  well  as  Clean 
Air  Act-mandated  SiP  rcquin^ments 
such  as  enhanced  L'M,  the  fleet  ciean- 
fuel  vehicle  program,  and  the  employer 
L'ip  reduction  program.  ' 

For  Sacramento,  as  can  be  seen  in  the 
Technical  Support  Document,  on-road 
mobile  source  emi.ssions  through  2005 
are  never  projected  to  be  greater  in  one 
year  than  the  year  before  once  the  FIP 
control  strategies  are  implemented. 
Therefore,  there  is  no  need  for  TCMs  in 
Sacramento  to  offset  emissions  increases 
from  growth  in  VMT. 

As  for  requirements  (2)  and  (3) 
pertaining  to  TCMs  for  RFP  and 
attainment  demonstration,  tlie  FIP  has 
addressed  TCMs  for  Sacramento  in  the 
discussion  of  Employee  Commute 
Options  (in.F.2)  and  the  discussion 
pertaining  to  fees  on  light  duty  vehicles 
(in.D.2.f). 

6.  Reformulated  fuel.  a.  Proxision 
satisfied  in  FIP/SIP  actions  above. 
Reclassification  of  the  Sacramento  area 
to  "Severe"  would  mandate  sale  of 
reformulated  gasoline  in  the  area, 
effective  one  year  after  reclassification. 
There  may  be  no  emission  reduction 
benefits  from  applying  the  federal 
reformulated  fuel  requirements  to 
Sacramento,  however,  since  the 
California  reformulated  fuel  program 
already  applies  throughout  the  State.  If 
the  federal  refonnulated  fuel  program 
achieves  greater  reductions  than  the 
California  program,  EPA  will  impose  the 
federal  requirement  in  Sacramento.  If 
the  California  program  is  more  stringent, 
EPA  would  consider  modifications  to  its 
enforcement  program  to  avoid 
duphcation  with  California's  program. 

G.  Section  lB2(e)f5)New  Technology 
Measures  for  the  South  Coast 

1.  Introduction. 

After  application  of  the  FIP's 
stationary,  area,  and  mobile  source  rule 
requirements,  the  ozone  attainment 


rt-quir-ments  for  the  South  C(;a^t 
dcn:ar»d  farther  reductions  from  rhi- 
su.me  sour.ce  categories  in  order  to 
achieve  cumulative  reductions  fr^  '.m 
1990  baseyear  emissions  of 
approximately  90  percent  VOC  and  70 
percnnt  NOx. 

Currently,  there  is  ho  technolngiral 
basis  to  prepare  full  regulations  to 
achieve  this  additional  level  of  control. 
Instead,  the  additional  reductions  will 
need  to  come  from  either  new 
technologies  or  further  improvements  to 
existing  technologies,  such  as  those 
discussed  in  section  IlI.B.S.d.iii.  The 
federal  control  technology  projects 
described  in  that  section  are  currc.-t 
examples  of  federal  initiatives 
supporting  the  development  and 
commercialization  of  low-emitting 
produc-ts  and  technologies,  pollution 
prevention  approaches,  and  new  control 
techniques.  In  each  future  year, 
additional  federal  projects  will  be 
undertaken  which  should  help  to 
provide  the  technical,  commercial,  and 
regulatory  basis  for  the  emission 
reductions  needed  for  attainment  in  the 
South  Coast. 

In  these  circumstances.  EPA  believes 
it  is  appropriate  to  make  federal 
commitments  to  promulgate  in  the 
future  regulations  based  on  the 
development  of  new  technologies  or 
control  techniques,  as  authorized  in 
section  182(e)(5)  of  the  Act.  Section 
UI.B.5.C.4.  of  this  NPRM  discusses 
extensively  this  CAA  section  and 
provides  the  prerequisite  demonstration 
that  the  new  technology  measures  are 
not  needed  to  meet  the  incremental 
reduction  requirements  for  the  period 
1990-2000. 

2.  Commitment  to  adopt  measures 
and  schedule  of  emission  reductions. 
EPA's  policy  for  implementation  of 
section  182(e)(5)  demands  a 
commitment  from  the  responsible 
agencies  to  achieve  specified  reductions 
by  particular  dates.  The  Act  also 
explicitly  requires  a  commitment  to 
adopt  contingency  measures  no  later 
than  3  years  before  the  scheduled 
reductions  from  the  new  technology 
provisions  (section  182(M(5)(B)).  The 
contingency  measures  must  be 
adequate,  in  combin-itjon  with  other 
controls,  to  achieve  tiie  periodic 
emission  reduction  requirements  and 
attainment.  EPA's  commitments  to  both 
the  new  technology  me.isures  and  the 
contingency  measures  appears  at 
proposed  40  CFR  52.2951. 

a.  Stationary  and  Area  Sources.  (1) 
Sources  Subject  to  Cap  Rules.  EPA 
proposes  to  make  section  182(e)(5) 
commitments  to  prepare  rules  for  each 
of  the  control  categories  covered  by  the 
cap  rules  described  above  in  section 
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1II.C.5.  The  commitments  are  identical 
for  each  stationary  and  area  source 
category,  and  establish  rulemaking  and 
implementation  schedules  to  achieve 
two  additional  increments  of  reduction 
beyond  the  sources'  baseline  emissions. 

For  \'0C  the  schedule  is  as  follows. 
At  the  beginning  of  2005,  the  declining 
cap  rule  will  have  required  sources  to 
reduce  baseline  emissions  by  between 
20  and  45  percent.  The  first  new 
technology  rule  will  be  proposed  by 
January  1.  2004.  and  promulgated  by 
January  1,  2005.  and  will  require  a  60 
percent  reduction  from  baseline 
emissions  by  January'  1.  2007.  The 
second  new  technology  rule  will  be 
proposed  by  January-  1,  2006.  and 
promulgated  by  Januan,'  1,  2007.  and 
will  require  a  90  percent  reduction  from 
baseline  emissions  by  January  1.  2009. 

The  schedule  for  NOx  is  similar.  At 
the  beginning  of  2005,  the  SCAQMD 
regulations,  including  the  NOx 
RECLAIM  rules,  will  have  achieved 
substantial  reductions  in  baseline 
emissions.  The  first  new  technology  rule 
will  be  proposed  by  January- 1,  2004. 
and  promulgated  by  January  1.  2005, 
and  will  require  a  50  percent  reduction 
from  baseline  emissions  by  January  1, 
2007.  The  second  new  technology  rule 
will  be  proposed  by  January  1.  2006, 
and  promulgated  by  January  1,  2007. 
and  will  require  a  70  percent  reduction 
from  baseline  emissions  by  January  1, 
2009. 

(2)  Consumer  Products.  Architectural 
Coatings,  and  Pesticides.  For  the 
consumer  products  (including  aerosol 
paints),  architectural  coatings,  and 
pesticides  categories,  including  those 
sources  subject  to  the  proposed 
provisions  of  40  CFR  52.2957.  40  CFR 

~2958.  40  CFR  52.2959.  and  40  CFR 
52,2960,  EPA  proposes  to  make  section 
182(e)(5)  commitments  to  prepare  new 
technology  rules  to  reduce  VOC 
emissions  by  a  further  increment  of  80 
percent,  beyond  the  control  level 
achieved  under  the  proposed  FIP 
statewide  rules  cited  above. 

The  schedule  for  rule  promulgation 
ar.d  compliance  is  as  follows.  The  first 
new  technology  rule  will  be  proposed 
bv  January  1,  2004,  and  promulgated  by 
January  1.  2005.  and  will  require  a  40 
percent  reduction  from  baseline  (year 
2003)  emissions  by  January  1.  2007.  The 
second  new  technology  rule  will  be 
proposed  by  January  1.  2006.  and 
promulgated  by  January  1.  2007,  and 
will  require  an  80  percent  reduction 
from  baseline  emissions  by  January  1 , 
2009. 

(3)  Remaining  Stationary  and  Area 
Sources.  For  remaining  stationary  and 
area  emission  sources  emitting  less  than 
4  tons  per  year  and  not  already 


regulated  under  sections  III.G.2.a.(l)  or 
III  G.2.a.(2).  EPA  proposes  to  make 
section  182(e)(5)  commitments  to 
prepare  new  technology  rules  to  reduce 
VOC  emissions  by  80  percent  from 
baseline  emission  levels. 

Emission  sources  regulated  under  this 
section  represent  a  large  number  of 
small  sources  which  emit  less  thai^4 
tons  per  year  and/or  may  be  exempt 
from  regulation.  These  sources  account 
for  an  estimated  300  tons  per  day  of  the 
remaining  VOC  emissions  after 
application  of  currently  proposed  FIP 
regulations.  These  sources  include  but 
are  not  limited  to  gasoline  service 
stations,  livestock  waste  operations, 
commercial  food  production  and 
preparation,  printing  shops, 
miscellaneous  coating  and  solvent 
cleaning  operations,  miscellaneous 
chemical/product  manufacturing, 
bakeries,  waste  disposal  sites  (e.g.. 
landfills),  pubhcly  owned  treatment 
works,  waste  burning  operations, 
miscellaneous  fuel  combustion  sources, 
and  miscellaneous  fugitive  emission 
sources. 

The  schedule  for  rule  promulgation 
and  compliance  is  as  follows.  The  first 
new  technology  rule  will  be  proposed 
by  January  1.  2004.  and  promulgated  by 
January  1,  2005,  and  will  require  a  40 
percent  reduction  from  baseline  (year 
2003)  emissions  by  January  1,  2007.  The 
second  new  technology  rule  will  be 
proposed  by  January  1,  2006.  and 
promulgated  by  January  1.  2007.  and 
will  require  an  80  percent  reduction 
from  baseline  emissions  by  January  1, 
2009. 

b.  Mobile  Sources.  EPA  believes  that 
the  utilization  of  technological  advances 
fur  mobile  sources,  such  as  those 
discussed  above  in  section  III.B.S.d.iii.. 
will  ultimately  allow  the  South  Coast 
FIP  area  to  attain  the  ozone  NAAQS  by 
the  CAA  deadline.  Were  EPA  required 
to  achieve  the  standards  w'ith  mobile 
source  measures  that  relied  only  on  the 
current  level  of  technology.  EPA  would 
be  forced  to  propose  measures  which  it 
believes  would  bring  about  severe 
economic  hardship  to  the  South  Coast. 

As  indicated  in  the  attairmient 
demonstration  discussion  (section 
III.H.).  ozone  attainment  in  the  South 
Coast  requires  appro.>dmately  a  90 
percent  reduction  in  VOC  and  a  70 
percent  reduction  in  NOx  emissions 
from  the  1990  baseline.  Mobile  source 
emissions  will  need  to  be  reduced  by 
this  percentage  to  yield  attainment.  The 
proposed  mobile  source  strategies 
presented  in  section  III.D.  will  achieve 
reductions  of  66  percent  for  VOC  and  51 
percent  for  NOx  from  the  1990  baseline. 
EPA  proposes  to  conmiit  to  achieving 
the  remaining  balance  of  24  percent 


VOC  and  19  percent  NOx  reductions 
from  future  technologies,  such  as  the 
ones  discussed  in  section  III.B.5.d.iii. 

EPA  proposes  to  make  section 
182(e)(5)  commitments  to  accomplish 
these  mobile  source  reductions 
according  to  the  following  schedule. 
New  technology  rules  will  be  proposed 
by  January  1.  2001.  and  promulgated  by 
July  1,  2002.  The  rules  will  provide  for 
the  additional  24  percent  VOC  and  19 
percent  NOx  reductions  by  the  year 
2010.  Since  sufficient  lead  time  to 
introduce  any  new  technology  will  be 
needed.  EPA  proposes  that  ttie  rules 
will  begin  implement.ition  by  January  1. 
2006.  This  implementation  date  will 
allow-  for  four  years  of  fleet  turnover  to 
produce  the  needed  reductions. 

3.  Commitment  to  adopt  contingency 
measures. 

In  this  NPRM.  EPA  also  proposes  to 
commit  to  issue  by  January  1.  1999, 
contingency  measures  sufficient  to 
achieve  the  cumulative  percent 
reduction  in  VOC  and  NOx  emissions 
assigned  to  each  new  technology 
measure.  As  the  Act  requires,  these 
contingency  measures  would  go  into 
effect  and  achieve  substitute  emission 
reductions,  if  the  new  technology 
measures  are  not  developed  or  fail  to 
achieve  the  specified  reductions. 

H.  Attainment  Demonstrations 

1.  Introduction. 

An  attainment  demonstration  is  a  key 
part  of  a  State  or  Federal 
Implementation  Plan:  using  air  quality 
modeling,  it  shows  that  the  proposed 
emission  control  measures  are  sufficient 
for  the  NA.^QS  to  be  attained  by  the 
applicable  deadline. '"i  For  ozone 
nonattainment  areas  classified 
"Serious",  "Severe"  or  "Extreme", 
section  182(c)(2)(A)  requires  an 
attainment  demonstration  based  on 
photochemical  grid  modeling,  for  which 
the  Urban  Airshed  Model  (UAM)  is  the 
EPA-approved  model.  (See  Appendix  W 
of  40  CFR  part  51.)  Under  section 
187(a)(7),  SIPs  for  CO  areas  having 
design  values  above  12.7  ppm  must  also 
have  an  attainment  demonstration, 
which  EPA  has  generally  interpreted  to 


lui  For  ozone  and  CO  nonattainmiint  areas,  the 
.^cI  provicifci  that  SIPs  (and  FIPs)  demonstrate 
attiiinnient  as  expeditiously  as  practicable  but  not 
Liter  than  dates  that  are  specified  for  each 
classilication.  For  example,  under  section  Ifll(a). 
"Serious"  ozone  nonattainment  areas  must 
demonstrate  attainment  as  expeditiously  as 
practicable  but  not  later  than  November  15. 1909. 
In  section  III.B.,  EPA  reviews  the  potentidl  for 
demonstrating  attainment  in  each  of  the  FIP  areas 
before  the  deadlines  set  in  section  181(a)  for  ozone 
nonattainment  areas  and  in  section  186(d)  for  CO 
nonattainment  areas.  The  attainment  demonstration 
analyses  presented  below  in  this  section  do  not 
repeat  the  discussion  of  alternative  attainment 
dates. 
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niE  an  a  UAM  demonstration.  As 
d!  s  cussed  previously  in  this  NPRM, 
Fl  Ps  demonstrating  attainment  of  the 
02  ( me  NAAQS  are  required  for 
Ss  <  ramento.  South  Coast,  and  Ventura. 
ar  (1  a  PIP  carbon  monoxide  attainment 
d«  monsf ration  is  required  for  South 
C(  i,  ist. 

I  is  a  goal  of  EPA  for  the  FIPs  to 
m  I  :ch  as  closely  as  possible  the  ozone 
SI"s  that  California  is  developing  for  the 
N(»  .ember  1994  submittal.  EPA  and  the 
St  1  ;e  are  coordinating  FIP  and  SIP 
m  )  ieling  to  avoid  duplication  of  effort 
anc  divergent  FIP  and  SIP  modeling 
conclusions.  Projected  reduction  targets 
ha  c  to  be  determined  well  in  advance  of 
th  !  ^TR^^  in  order  to  choose  control 
slistegies  and  develop  regulations  to 
imjilement  them.  Because  the  State  and 
EF/k  are  continuing  to  refine  the 
mil  Ieling,  the  proposed  FIP  attainment 
deUonst rations  are  based  on 
pri!  iminary  modeling  results  for  Lhe 
thj  ^e  areas.  Rather  than  using  UAM  to 
dii^ctly  simulate  the  air  quality  benefit 
of  he  control  measures,  today's 
proposal  shows  attainment  by  reducing 
tot^  emissions  to  meet  UAM-generafed 
reduction  targets.  The  targets  were 
derived  from  a  series  of  U.\M 
simulations  of  generic  "across-the- 
board"  emission  reductions  that  attain 
the  NAAQS.  This  method  has 
shortcomings  discussed  below,  but  is 
the  best  procedure  available  at  this  time, 
an«^  gives  results  that  are  comparable  to 
a  fikll  simulation.  If  subsequent  analysis 
by  lhe  State  and  EPA  shows  that 
different  target  levels  and  control 
strategies  are  more  technically 
appropriate,  EPA  intends  to  incorporate 
these  in  the  final  FIP  notice  or  in 
subsequent  FIP  revisions. 

An  additional  issue  for  attainnicmt 
demon,strations.  not  otherwise 
addressed  in  the  FIP  proposal,  is  the 
phenomenon  of  pollutant  transport 
beriveen  air  basins.  If  one  area  is  causing 
nonattainment  in  another  area 
downwind  under  some  meteorological 
coi^ditions.  then  additional  controls 


may  need  to  be  applied  in  one  or  both 
areas.  Ideally,  a  single  large  modeling 
domain  incorporating  both  upwind  and 
downwind  areas  should  be  used  to 
as.sess  pollutant  transport  between 
them.  It  is  anticipated  that  the  methods 
California  will  employ  to  address 
transport  in  the  November  1994  ozone 
SlPs  might  be  used  in  the  final  FIP.  This 
could  eventually  resuh  in  revisions  to 
the  FIP.  which  may  impose  greater 
control  requirements  in  the  FIP  areas 
than  appear  in  today's  proposal  if  there 
is,  for  example,  transport  from  Los 
Angeles  to  San  Diego  and  Ventura.  The 
transport  analysis  could  also  result  in 
additional  FIP  controls  for  areas  not 
covered  by  the  proposed  FIPs,  such  as 
the  Sail  Francisco  Bay  Area  or  the  San 
Joaquin  Valley,  which  are  upwind  of 
Sacramento. 

2.  Baseline  inventories. 

(a)  Adjustments  to  State's  emissions 
inventories.  CaUfornia  provided  1990 
base-year  annual  and  peak  season 
emissions  inventories  for  ozone 
precursors  (ROG.  NOx,  and  CO)  by  air 
basin  and  county  with  the  em.issions 
inventory  SIP  submittal  of  November 
13,  1992.  EPA  relied  heavily  on  the 
November  1992  inventory  in  this 
NPRM.  Revised  inventories  for  the  base- 
year  were  provided  by  CARE  on 
November  15.  1993.  and  these  have 
been  partially  incorporated  in  this 
NPRM.  In  some  cases,  however,  EPA 
did  not  have  sufficient  time  to  fully 
evaluate  and/or  incorporate  the 
November  1993  data  into  the  FIP 
modeling.  It  should  be  noted  that  CARB 
uses  ROG  almost  interchangeably  with 
RCX;  (reactive  organic  compounds),  but 
both  include  ethane,  which  EPA 
exempts  from  the  definition  of  VOC 
under  the  assumption  that  ethane  reacts 
too  slowly  for  significant  ozone 
formation  in  the  period  of  concern  (up 
to  several  days).  CARB  compensates  for 
the  difference  between  ROG  and  VOC 
by  pro\1ding  EPA  a  fisting  of  the 
fractional  ethane  emitted  from  each 
Source  Classification  Code  (SCC).  For 


purposes  of  this  NPRM,  EPA  also  drew 
on  inventories  prepared  by  local  air 
pollution  control  agencies  as  discussed 
below. 

(b)  Basis  for  projected  emission 
inventories.  Base-year  (generally  1990} 
emission  inventorv-  estimates  are 
projected  to  change  in  future  years.  EPA 
projects  emissions  for  each  eriiission 
category  to  the  targeted  attainment  year 
(e.g.,  2010  for  South  Coast)  based  on 
category  specific  emission  factors.  These 
factors  include,  for  example,  housing 
starts,  employment,  population, 
gasoline  sales,  and  sales  tax  revenues 

(c)  Stationary  Sources. 

For  stationary  source  categories 
whose  facilities  range  in  size,  a  cutpoint 
differentiates  point  and  area  sources. 
EPA  guidance  on  emission  inventories 
sets  this  cutpoint  at  10  tpv  for  VOC 
sources,  and  100  tpy  for  NOx  and  CO."..- 
Point  source  emissions  are  calculated  by 
adding  estimates  of  individual  source 
facilities  in  a  category.  Area  source 
emissions  are  generally  determined  by 
subtracting  point  sources  from  a  total 
estimate  derived  from  an  emission 
factor  assumed  for  the  entire  category. 
Certain  source  categories  are  estimated 
by  the  Stale  while  others  are  estimated 
by  the  local  air  pollution  control  agency 

(1)  Sacramento.  For  purposes  of  this 
NPRM,  EPA  relies  largely  on  stationary 
source  emission  data  provided  in 
CARB's  November  1992  inventor>- 
submittal.  This  inventory  includes  \'OC 
and  NOx  estimates  for  Sacramento, 
Sutter.  Solano.  Yolo.  Placer  and  El 
Dorado  counties  for  1990.  1999  and 
2005.  This  inventor>'  is  al.so  similar  to 
the  inventory  used  in  the  15  percent 
plan  submitted  by  the  Sacramento 
APCD  in  November  1993.  EPA  has. 
however,  made  several  adjustments  to 
CARB's  inventory  which  are  discussed 
in  the  technical  support  document. 

The  following  table  summarizes  the 
estimated  stationary  source  emissions 
used  in  this  NPRM  before  apphing  FTP 
measures: 


Sacramentto  Stationary  Source  Baseline  Inventories 

(Tons  per  summer  day  in  1999  arxJ2005] 


Fuel  combustion  

Waste  burning 

Architectural  coating  

Consumer  products  

Other  solvent  use:. 

0ry  cleaning 

Degreasing  

Other  suftace  coating 


1999  VOC 


1.3 

4.4 

15,2 

14.3 

2.1 

4.5 

17.8 


1999  NOx 


10.4 
0.1 


2005  VOC 


1.4 

4.8 

174 

16.3 

2.4 

5.0 
196 


2005  NO„ 


11.4 
0.2 


'"i  See  Guidance  for  Initiating  Ozone/CO  SIP 
emission  Inwntones  Pursuant  to  Lhe  1990  Clean  Air 
Art  /  mpnilmrnta  (OAQPS.  FeSruary  n,  1991),  p«ge 


22.  The»o  cuipoi::ts  are  different  from  tbe  dd.'Inition 
of  major  stationary  source  used  for  the  Sow  Sot;rrH 
Review  of  RACT  regulations. 
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Sacramento  Stationary  Source  Baseline  Inventories— Continued 

(Tons  per  summer  day  in  1999  and  2005] 


1999  VOC 


1999  NOx 


2005  VOC 


2005  NOx 


Asphalt  paving 

Printing 

Industnal  solvent  use 

Other 

Petro  process,  storage,  transfer: 

Petro  marVeting  

Petro  refining  

Oil  &  gas  extraction 

Other 

Industrial  processes: 

Commercial  bakeries 

Other 

Pesticide  application 

Livestock  waste  

Misc  processes 

Total  


2.4 
2.3 
0.9 
0.2 

4.2 
0.2 
5.1 
0.2 

1.3 

4.6 

13.1 

7.2 

3.1 


1.1 
0.1 
0.0 
0.0 

0.0 
0.3 


0.0 


2.6 
2.5 
1.0 
0.2 

4.3 
0.2 
5.1 
0.2 

1.4 
5.1 
14.2 
7.9 
4.3 


1.1 
0.1 
0.0 
0.1 

0.0 
0.4 


104.2 


12.1 


115.7 


13.4 


(2)  Ventura.  EPA  and  the  Ventura 
County  Air  Pollution  Control  District 
are  jointly  funding  a  coordinated  SIP 
and  FTP  modeling  effort  in  order  to 
maximize  consistency  between  these 
parallel  efforts.  Thus,  for  purposes  of 
this  NPRM,  EPA  is  using  Ventura 
County's  1991  Air  Quality  Management 
Plan  (1991  AQMP)io3  as  the  starting 
point  for  estimating  and  projecting 
emissions  from  stationary  sources  in 
Ventura  rather  than  CARB  inventories. 
The  1991  AQMP  inventory  also 
provides  the  starting  point  for  the  15 
percent  plan  submitted  by  Ventura  to 
EPA  in  November  1993.  While  the  15 
percent  plan  incorporates  a  number  of 
modifications  to  the  growrth  factors, 
emission  processing  mapping,  and  other 
inputs  to  the  1991  AQMP  inventory, 
EPA  was  not  able  to  evaluate  and 
incorporate  these  in  time  for  this  NPRM. 
In  addition,  the  15  percent  plan  only 
projects  emissions  through  1996,  and 
projections  are  needed  through  2005  for 
the  FIP.  EPA  expects,  however,  that  the 
inventory  used  for  the  final  FIP 
attainment  demonstration  will 
incorporate  many  of  the  modifications 
included  in  the  15  percent  plan.  It 
should  be  noted  that  CARB's  inventory 
forms  the  basis  of  many  of  the  specific 
source  category  emissions  estimates  in 
Ventura's  AQMP  and  15  percent 
inventories. 

The  following  table  presents  the  2005 
slationar>-  source  emission  estimates 
before  applying  FIP  measures.  These 
estimates  are  described  further  in  the 
technical  support  document: 


Ventura  Stationary  Source 
Baseline  Emissions 

[Tons  per  summer  day  in  2005) 


Fuel  combustion: 

Oil  &  gas  production  . 

Other  manufacturing 
&  industrial  

Electric  utilities 

Other  services  and 
commerce  

Residential  

Solvent  use: 

Dry  cleaning 

Degreasing  

Architectural  coating  . 

Other  surface  coating 

Asphalt  paving 

Printing 

Domestic 

Industrial  

Petroleum  process, 

storage  and  transfer: 

Oil  and  gas  extraction 

Petroleum  refining  .... 

Petroleum  marketing 

Industrial  processes  

Pesticide  application  .... 

Solid  waste  landfill  

Other  stationary 

sources  

Total 


VOC 


0.2 

1.0 
.5 

.2 
0 

.7 

4.2 

6.6 

10.3 

.5 

.7 

7.5 

1.6 


8.1 
.1 

1.2 

0.7 

13.5 

.6 

.8 


592 


NOx 


1.6 

3.6 
3.3 

3.4 
.8 


12.8 


'ui  Ventura  County  AirQu.iliij  Managemfi.!  Plan. 
Venliira  Cou.nty  Mr  Pollution  Coiittol  District. 
Oitoiifr  lOTl. 


(3)  South  Coast.  The  FIP's  1990  base- 
year  stationar)'  source  VOC  emission 
estimates  rely  on  the  1930  inventory 
described  in  South  Coast  AQMD's  15 
percent  Rate-of-Progrcss  Flan  that  was 
submitted  to  EPA  in  November  1903. 
The  FIP's  1990  ba.se-year  stationar)' 
source  NOx  inventory  is  based  on 
estimates  described  in  J'.CAQMD's  1991 
Air  Quality  Manngerr.ent  Plan  (1991 


AQMP).iM  EPA  is  also  using  the  1991 
AQMP  for  projecting  VOC  and  NOx 
emissions  from  stationary  sources  to  the 
South  Coast  target  attainment  year  of 
2010.  While  CARB's  inventory  estimates 
are  used  for  many  specific  source 
categories  in  the  1991  AQMP.  EPA 
relies  on  the  overall  SCAQMD  rather 
than  the  CARB  inventory  in  order  to 
maximize  consistency  between  the  SIP 
and  FIP.  The  SCAQMD  is  in  the  process 
of  updating  its  revised  2010  inventory 
for  inclusion  in  the  1994  AQMP,  which 
is  due  for  submittal  to  EPA  in  November 
1994.  Upon  release  of  the  revised  2010 
inventory  estimates,  EPA  will 
incorporate  appUcable  changes  in  its 
2010  FIP  inventory  projections. 

The  following  table  represents  a 
summary  of  the  major  categories  and 
emissions  in  the  2010  stationary  source 
inventory  which  are  described  further  in 
the  technical  support  document.  Credit 
for  adopted  SIP  and  proposed  FIP 
measures  have  not  been  included  in  this 
table. 

South  Coast  Stationary  Source 
Baseline  Emissions^ 

[Tons  per  summer  day  in  2010] 


VOCh 

NOx 

Fuel  combustion 

Oil  and  gas  production  ... 

2.7 

19.0 

Petroleum  refining  

2.7 

92 

Other  manufacturing  and 

industrial 

4.2 

58.0 

Electric  utilities 

1.5 

14.5 

Other  services  and  com- 

merce   

4.6 

48.0 

Residential 

3.7 

25.4 

Other 

3.8 

150 

•!>■'  19<11  Air  Quality  Management  PUin.  South 
CioaM  .MrDiisin.  lulv  lOMl. 
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SOUTH  Coast  Stationary  Source 
Baseline  Emissions- — Continued 

[Tons  per  summer  day  in  2010] 


Solvent  use: 

Dry  cleaning 

Degreasing  

Architectural  coating 

Other  surface  coating 

Asphalt  paving 

Printing 

Consumer  Products 

Industrial  

Other  

Petroleum  process,  storage 

and  transfer: 

Oil  and  gas  extraction  .... 

Petroleum  refining  

Petroleum  marketing 

Other 

Industrial  processes; 

Chemical 

Food  and  agricultural 

Mineral  processes  

Other  

Miscellaneous  processes: 

Pesticide  application 

Farming  operations 

Waste  disposal  

Waste  burning  

Other 

Totals 


VOC" 


22.0 
40.7 
58.4 

188.4 
9.6- 
12.5 

131.6 
24.5 
14.8 


17.4 

21.1 

53.8 

4.0 

1S.6 

19.8 

.6 

16.5 

15.6 

62.4 

2.2 

1.3 

3.8 


NOx 


.2 

0.1 


757 


1.4 

6.1 

.3 

.2 

2.1 

.6 

6.1 

2.5 


.2 

2.0 

.8 


212 


"SCAQMD's  draft  revised  2010  inventory 
makes  significant  revisions  for  architectural 
coatings  (45  tpd  increase);  other  surface  coat- 
ing (65  tpd  increase);  consumer  product  (27 
tpd  decrease);  and  farming  operations  (23  tpd 
decrease).  These  draft  revisions  will  not  be  in- 
corporated into  the  FIP  inventory  until 
SuAQMD  finalizes  its  2010  inventory  revh 
sioins. 

»VOC  estimates  are  based  on  reactive  or- 
ganic compound  estimates  from  SCAQMD. 

d.  Mobile  sources. — (1)  Highway 
vehicle  emission  factors.  The  on- 
highway  emission  factors  for  California 
vehicles  are  based  on  CALl  5a.  which  is 
the  March  1993  release  of  MOB.'I.L'Sa 
with  modified  model  year  emission 
control  groupings,  basic  emission  rates, 
and  registration  age  mix  based  on 
EMFAC7D. 

The  EMFAC  model  could  not  be  used 
for  the  FIP  for  several  reasons.  Most 
importantly,  an  enhanced  I/M  program 
is  3  key  part  of  the  FIP  proposal,  and 
EMFAC  does  not  allow  the  examination 
of  1/M  programs  besides  the  one 
currently  implemented  in  California. 
Sirriilarly,  there  is  no  mechanism  within 
EMFAC  to  address  the  enhanced  in-use 
compliance  program  being  proposed  in 
the  FIP. 

There  is  now  an  in-house  EPA  version 
of  MOBILESa  for  California  based  on 
EMFAC7F.  EMFAC7D's  replacement, 
referred  to  simply  as  CALl 5.  More 
detailed  descriptions  of  CALl  5a  and 
CALl 5  are  provided  in  the  docket.  EPA 
currently  plans  to  use  CALl  5  in 


subsequent  analyses  for  the  FIP.  EPA 
invites  comments  on  the  merits  of  the 
various  models.  Based  on  these 
comments  and  any  new  data  that  may 
become  available.  EPA  may  make 
inventory  and  control  effectiveness 
adjustments  in  the  final  FIP.  Such 
technical  adjustments  could  require  or 
allow  changes  in  the  control  measures. 

Vehicles  certified  to  49-State 
standards  are  assumed  to  comprise  10 
percent  of  the  light  duty  \Tvfr  and  20 
percent  of  the  heavy  duty  VVfT  in  the 
FIP  areas.  The  emission  factors  for  these 
vehicles  were  based  on  MOBILESa  runs 
using  the  same  inputs  as  for  the  CALl  5a 
runs,  except  the  LEV  program  was 
excluded,  since  it  would  not  apply  to 
49-State  vehicles. 

It  should  be  noted  that  the  baseline 
emission  calculations  include  control 
programs  that  have  already  been 
adopted.  This  includes  the  California 
LEV  program,  California  Phase  2 
Reformulated  Gasoline,  and  California 
Clean  Diesel  Fuel. 

(2)  VMT  Estimates.  VMT  estimates  for 
Sacramento  were  derived  mostly  from 
an  August  1993  draft  of  the  Sacramento 
Area  Council  of  Governments  (SACOG) 
Metropolitan  Transportation  Plan 
(MTP).  That  draft  included  only  1990 
and  2015  estimates,  so  intermediate 
years  of  1999  and  2005  were  estimated 
by  linear  interpolation.  Also,  SACOG 
does  not  currently  include  Solano 
County,  which  is  partially  within  the 
FIP  area.  VMT  for  Solano  County  were 
calculated  from  the  1992  CalTrans 
MVSTAFF  report  using  a  CARE 
estimate  of  the  portion  of  Solano  Count  v 
VMT  in  the  FIP  area.  The  final  SACOG ' 
MTP  includes  specific  VMT  estimates 
for  2000  and  2005  which  are  somewhat 
higher  than  the  interpolated  values  used 
by  EPA.  EPA  plans  to  u.se  the  final  MTP 
values  in  analyses  for  the  final  FIP 
rulemaking. 

Ventura  VMT  estimates  come  directly 
from  the  August  1993  JHK  &  As.sociatcs 
report  done  for  the  Ventura  County  Air 
Pollution  Control  District.  South  Coast 
VMT  are  based  on  an  August  1993  draft 
Southern  California  Area  Governments 
(SCAG)  analysis. 

While  EPA  believes  these  are  the  most 
appropriate  VMT  estimates  and 
projections  for  the  FIP.  comments  are 
invited  on  the  merits  of  other  \7v1T 
estimates. 

(3)  Nonroad  vehicles  and  engines.  A 
full  range  of  nonroad  engines  and 
vehicles  are  addressed  in  this  NPRM, 
from  small  hand-held  gasoline  lawn  and 
garden  equipment  to  heavy  duty  diesel 
engines  used  in  farm  and  construction 
work.  The  inventory  for  some  of  these 
categories  is  taken  directly  from  CARB 
estimates,  but  for  the  categories  listed 


below  EPA  either  adjusted  the  CARB 
inventory  with  different  growth  rates  or 
used  a  totally  different  basis  for  the 
inventory.  In  the  first  three  categories 
listed  (HD  engines  greater  than  50  hp. 
lawn  and  garden  equipment,  and 
recreational  boats)  the  base-year 
estimate  comes  ft-om  CARB.  However,  to 
be  consistent  with  the  national 
rulemakings  for  these  categories,  the 
growth  rates  are  modified  by  EPA  based 
on  the  most  recent  available  population 
growth  estimates  for  each  area.  Whereas 
CARB  grew  these  inventories  at  roughly 
a  straight  line  2  percent  of  the  base- 
year's  inventory  per  year,  EPA  u.ses  a 
straight  line  3.4  percent  per  year  for 
Sacramento,  3.0  percent  per  year  for 
Ventura,  and  1.8  percent  per  year  for  the 
South  Coast. 

(i)  Heavy  duty  engines  greater  than  50 
hp.  EPA  started  with  tKe  1990  CARB 
inventories  for  diesel  and  gasoline  farm 
and  construction  equipment  (Mobile 
Equipment).  As  discussed  in  the 
technical  support  document,  the  CARB 
inventory  was  then  adjusted  by  a  factor 
of  0.975  to  account  for  engines  less  than 
50  hp  which  are  estimated  to  represent 
2.5  percent  of  the  emission  inventory. 
The  population  growth  assumption  ' 
described  above  was  then  used  to  grow 
the  heavy  duty  engine  inventory. 

(ii)  Spark  ignition  engines  less  than  25 
hp  (lawn  and  garden).  EPA  started  with 
the  1990  CARB  inventory  for  resitlential 
and  commercial  utility  (lawn  and 
garden)  equipment.  The  population 
growth  assumption  described  above  was 
then  used  to  grow  the  inventory. 

(iii)  Recreational  marine  engines.  EPA 
started  with  the  1990  CARB  inventory 
for  recreational  gasoline  and  diesel 
boats.  This  was  modified  for 
Sacramento  using  new  data  obtained 
from  California  on  boat  registrations  and 
navigable  water  area.  This  resulted  in  a 
greater  1990  inventory  than  CARB  had 
been  using.  The  EPA  population  growth 
assumptions  described  above  were  then 
used  to  grow  the  inventory  from  1990. 
For  Ventura  and  South  Coast,  the  ratio 
of  CARB's  Ventura  and  South  Coa.st  tons 
to  CARBs  Sacramento  tons  was 
multiplied  by  the  corrected  Sacramento 
inventory  to  obtain  consistent 
inventories  for  all  three  areas. 

(iv)  Locomotives.  Inventories 
developed  by  Booz-Allen  Hamilton  for 
CARB  show  locomotive  No, 
contributions  per  summer  day  in  1990 
of  approximately:  Nine  tons  in  the 
Sacramento  area,  one  ton  in  Ventura, 
and  over  thirty  tons  in  the  South  Coast. 
These  contributions  constituted 
approximately  5  percent.  1  percent,  and 
2  percent  of  the  total  No.  emissions  for 
Sacramento,  Ventura  and  South  Coast 
respectively.  These  inventories  are 
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summarized  in  the  following  table.  EPA 
refers  readers  to  the  Booz-Allen  reports 
entitled:  Locomotive  Emissions  Study 
and  Report  on  Locomotive  Emission 
Inventory:  Locomotive  Emissions  by 
County,  presented  as  a  supplement  to 
the  Locomotive  Emission  Study. 

1990  NO.x  Inventories  (Booz- 
Allen) 


FIP  area 


Sacramento 

Ventura 

South  Coast 


NOx 
tons  per  i 
day      I 

i- 


Fe-cent 
ot  to!al 
inven- 
tory 


9.0 
12 

3C.5 


Systems  Applications  Intemstion^'i 
(SAI),  under  contract  to  EPA.  recently 
completed  a  draft  report  entitled  1990 
Emissions  from  Diesel  Locomotives  in 
Three  California  Federal 
Lmplementation  Plan  Areas.  Tiiere  are 
large  differences  between  the  emission 
estimates  developed  by  Booz-Allen  and 
SAI.  As  a  result,  EPA  requests  coji.ment 
on  the  appropriate  inventoiy  and 
methodology  for  calculating  inventories 
to  use.  Emission  inventories  calculated 
by  SAI  are  summarized  in  the  table 
below. 


1990  NOx  Inventories  (SAI) 


FIP  area 

NOy 

tons  per 
day 

Percent 
of  total 
inven- 
tory 

Sacramento  

Ventura 

South  Coast  

7.8 
.7 

M.I 

0.5 
1 

Due  to  the  large  differences  between 
the  SAI  and  Booz-Allen  estimates.  EP.'\ 
requests  comment  on  the  appropriate 
inventory  and  mothodnloyy  for 
calculating  inventpries  to  use 

To  calculate  emission  reductions  (in 
tons),  due  to  a  regulatory  program,  it  is 
necessary  to  first  project  an  unregulated 
baseline  into  the  future.  EPA  used  two 
sources  to  estimate  baseline  locomotive 
emissions  without  FIP  controls: 
Information  from  the  Booz-Allen  studies 
and  information  from  the  Association  of 
American  Railroads.  (A.^R).  Booz-Allen 
developed  emission  inventor}"  estimates 
based  on  locomotive  application  for  the 
years  2000  and  2010.  These  estimates 
are  illustrated  in  the  foUowin"  table. 


Booz-Allen 

2000    AND 
TORIES 


Estimation    of    year 
2010  Baseline  Inven- 


Area 

2000 
NOx 
(tons/ 

day) 

2010 
NCx 
(tons 
day) 

Sacramento 

Ventura  

South  Coast  

8.4 

1.1 

28.5 

7.8 

1.1 

25.7 

The  validity  of  Booz-Allen 's  estimat-?s 
depends  upon  the  accuracy  of  its 
baseline  emission  inventory  work  and 
the  soundness  of  its  growth  projections. 
EP.'K  has  concerns  regarding  Booz- 
Allen's  estimates  of  growth  because  they 
are  based  directly  on  1987  data.  Several 
developments  in  the  rail  industjy  sLnce 
1987,  however,  could  significantly  affv^ct 
growth  projections,  particularly  in  the 
South  Coast. 

EPA  therefore  requests  comment  on 
t  .vn  alternative  methods  for  calculating 
growth  based  on  national  industr)  -wide 
averages.  The  first  calculates  gro\\  th 
based  on  historic  trends  in  tons  of 
freight  originated  and  national 
loco.r.otive  fuel  usage.  The  second 
estimate  uses  ton-miles  and  natio;:;i. 
locomotive  fuel  usage.  Data  used  ti> 
construct  tliese  analyses  came  frcrr. 
Locomotive  Facts.  1993  Edition, 
published  by  the  Association  of 
.American  Railroads.  These  estimut->  are 
summarized  in  the  tables  below  A 
complete  description  of  the  EPA 
methodology  used  to  arrive  at  the 
figures  used  in  this  section  is  included 
in  the  EPA  support  document  entitled; 
Baseline  Locomotive  Emissions  for  the 
Three  California  FIP  areas. 


epa  estimation  of  baseline  unregulated  fip  area  nox  emissions  based  on  historical  tons  originate: 

Industry  Data  (Tons/Day) 


1990  tiase- 
line 


2000  projec- 
tion 


2005  projec-     20 '0  projec 
tion  ticii 


Sacramento 

Ventura  

South  Coast 


9.0 
1.2 

30.5 


9.4 

1.3 

.31.9 


9.6 

1.3 

32.6 


98 

1  3 

33.3 


EPA  Estimation  of  Baseline  Unregulated  FIP  Area  NOx  Emissions  Based  on  Historical  Ton-Miles  Indust-^v 

Data  (Tons/Day) 


1990 
II 

Sase- 
■>e 

2000  projec- 
tion 

.2005  projec- 
tion 

20'; C  o.-ojvc- 

t.01 

S?c''-!m'5nto 

1C.2 
1.4 

3  J.  7 

^0.9 
1.5 

37.0 

•; '  .0 

Ve'^tu'a                                    

1.6 

?:utn  Coast  

od.i 

(v)  Aircraft  and  Airports.  - 

For  purposes  of  this  NPR.M.  EP.A 
relies  on  CARO"s  inventor)-  for  esJir.uti?:; 
of  aircraft  emissions.  Emissions  from 
mobile  sources  at  airports  also  include 
ground  access  vehicles  and  airport 
ground  service  equipment.  Ground 


access  vehii  le  emissioTis  ore  included  in 
tlie  overall  I"IP  area  numbers  for  on- 
highway  vehicles  described  above  i.i 
section  (d)(1).  Ground  srr.jcc 
equipment  emissions  are  included  in 
the  overall  FIP  numbers  for  nonroad 


•^quipmcr.'  Ci^icribod  above  i;i.  sec'i-.::-. 
(djOVi!. 

The  work  done  specifically  on  airport 
control  btr'itegies  for  the  FIP  proposed 
uses  moie  recent  invontonos  ba-sed  on 
re.se.irch  done  by  EEA  with  input  fryni 
tiie  airports  and  the  local  govenimrnts 
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a  1993,  and  in  the  final  rule  the  EPA 
may  use  an  updated  version  of  this  EEA 
inventory.  Comments  are  requested  on 
the  most  appropriate  inventory  to  use 
for  aircraft  and  airport  related 
amissions. 

;  (4)  Mobile  baseline  inventory 
Nummary.  The  following  tables 
summarize  the  baseline  mobile  source 
emissions  in  each  of  the  three  FIP  areas. 


Sacramento  Mobile  Source  VOC 
Emissions 

[Tons  per  summer  day] 


Highway  vehicles 

Off-Road  vehicles/toats 

Ljocomotives  

Ships 

Aircraft  

Mobile  equipment 

Lawn/'garden  equipment 


j       Total  mobile 


1990 


148 


^ACRAMENTO  MOBILE  SOURCE  NOx 

Emissions 
[Tons  per  summer  day) 


Highway  vehicles 

Off-Road  vehicles/boats 

Locomotives  

Ships 

Aircraft  

Mobile  equipment  

Lawa'garden  equipment 

1      Total  nrobile  


1990 


126.3 

1.5 

8.7 

.0 

1.7 

36.8 

.1 


175 


Ventura  Mobile  Source  VOC 
Emission 

[Tons  per  summer  day] 


Highway  vehicles 

Off-Road  vehicles 'boats 

Locomotives  

Ships 

Aircraft  

Mobile  equipment  

Lawn/garden  equipment 

Total  mobile  


1990 


43.9 
3.0 
.04 
.35 
.58 
1.4 
1.0 


50.3 


Ventura  Mobile  Source  NOx 
Emissions 

[Tons  per  summer  day] 


Highway  vehicles 

Off-Road  vehicles  tioats 

Locomotives 

Ships 

Aircraft 

Mobile  equipment  


1990 


41.9 
2.0 
1.2 
8.4 
.7 
8.5 


Ventura  Mobile  Source  NOx 
Emissions— Continued 

[Tons  per  summer  day] 


1990 

Lawn/garden  equipment 

.05 

Total  mobile  

62.8 

South  Coast  Mobile  Source  voc 
Emissions 

[Tons  per  summer  day] 


121.4 

11.6 

.3 

.0 

1.5 

5.7 

7.3 


Highway  vehicles 

Off-Road  vehicles/boats 

Locomotives  

Ships 

Aircraft  

Mobile  equipment 

Lawn/garden  equipment 

Total  mobile 


1990 

880 

39 
1.5 
1.4 

15 

55 

24 


1,016 


South  Coast  Mobile  Source  N0> 
Emissions 

[Tons  per  summer  day] 


Highway  vehicles 

Off-Road  vehicles/twats 

Locomotives  

Ships 

Aircraft  

Mobile  equipment  

Lawn/garden  equipment 


Total  mobile 


1990 


668 
11 
30 
32 
17 

259 


1.017 


3.  Air  quality  data  and  modeling 
analyses.  The  following  sections 
describe  the  modehng  analyses 
performed  for  each  of  the  FIP  areas. 
Included  are  brief  descriptions  of  the 
pollution  episodes  modeled,  the  model 
application,  and  the  base  case 
simulations  that  resulted. 

Specific  EPA  requirements  for 
modeling  procedures,  data,  and  input 
parameters  appear  in  Guideline  for 
Regulatory  Application  of  the  Urban 
Airshed  Model  (EPA.  7/91)  and 
Guideline  for  Regulatory  Application  of 
the  Urban  Airshed  Model  for  Areawide 
Carbon  Monoxide  (EPA,  6/92).  The 
UAM  model  uses  an  inventory  of 
pollutant  emissions,  together  with  air 
quality  and  meteorological  data,  as 
input  to  a  system  of  algorithms 
incorporating  chemistrj'  and  dispersion, 
in  order  to  simulate  an  observed 
pollution  episode.  Once  a  "base  case 
developed  that  meets  the  minimum 
Guideline  performance  criteria, 
projected  future  emissions  are  used  as 
input  to  simulate  air  quality  in  the 
attainment  deadline  year.  Attainment  is 


IS 


demonstrated  when  the  modeled  air 
quality  with  emission  controls  in  effect 
is  below  the  NAAQS  throughout  the 
geographical  modeling  domain. 

For  carbon  monoxide,  a  local  or  "hot- 
spot "  component  is  added  to  the  UAM 
areawide  component.  UAM  can 
simulate  the  accumulation  of  pollutants 
over  several  hours,  from  sources  over  a 
large  area.  By  contrast,  the  CAL3QHC 
model  is  used  to  reflect  the  localized 
effect  of  idling  motor  vehicles  at  key 
congested  intersections,  which  is  not 
otherwise  accounted  for  in  UAM's 
typical  one-mile  resolution.  For  the. 
attainment  demonstration,  the  sum  of 
the  areawide  and  hot-spot  component 
must  be  less  than  the  NAAQS. 

A  modeling  attainment  demonstration 
is  subject  to  several  uncertainties.  The 
meteorological  and  air  quality  inputs 
have  their  own  associated  uncertainties, 
both  in  measurement  and  in 
representativeness.  In  addition,  not  all 
variables  can  be  measured  for  all  hours, 
so  default  and  interpolated  values  must 
be  used.  Processes  such  as  chemical 
reaction  and  advection  necessarily 
appear  in  the  model  in  simplified  form. 
The  selected  episodes  may  not  represent 
all  conditions  conducive  to  high 
pollutant  levels.  Finally,  the  projection 
of  the  emissions  is  uncertain.  In  spite  of 
these  sources  of  uncertainty, 
photochemical  grid  modeling  is  the  best 
tool  that  is  available  for  determining  the 
emission  reductions  that  are  needed  for 
NAAQS  attainment.  However, 
refinements  in  model  inputs  that  will 
occur  over  the  next  year  are  likely  to 
change  the  combination  and  stringency 
of  controls  deemed  necessary  for 
attainment. 

According  to  the  EPA  Guideline, 
control  measures  are  to  be  used  to  adjust 
the  emission  inventory,  which  is  then 
used  as  input  to  UAM.  This  captures  the 
effect  of  the  changes  in  spatial  and 
temporal  distribution  of  emissions. 
However,  as  of  this  writing  the  final 
modeling  base  cases  are  not  ready  for 
simulating  the  controls  with  UAM  itself, 
since  model  inputs  are  undergoing 
revision  to  improve  performance. 
Instead,  for  this  FIP  proposal,  percent, 
emission  reduction  targets  were 
established  using  simulations  of 
geographically  and  temporally  uniform 
("across-the-board")  reductions.  A 
.series  of  these  simulations  are 
performed  with  various  combinations  of 
VOC  and  NOx  reductions.  By 
interpolation,  percent  reductions  of 
emissions  of  both  pollutants  that  result 
in  ozone  concentrations  less  than  the  " 
NAAQS  are  determined.  Similarly,  for 
carbon  monoxide  various  across-the- 
board  reductions  of  CO  are  simulated. 
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and  then  interpolated  to  find  a  target 
reduction  that  meets  the  CO  N.\AQS. 

Though  derived  from  simulation  of 
the  rectangular  modeling  domain,  the 
targets  are  applied  to  the  emission  totals 
for  just  the  nonattainmont  area, 
resulting  in  a  maximum  allowable  level 
of  emissions  for  the  area.  Attainment  is 
demonstrated  when  the  emissions  fiom 
all  sources  after  control  measures  are 
applied  is  less  than  this  maximum.  This 
method  does  not  reflect  the  spatial  and 
temporal  variability  in  the  effect  of 
control  measures,  and  so  give  a  rougher 
estimate  of  controls  needed  thcin  full 
UAM  modeling  would.  Because  of  the 
limitations  of  this  methodology,  further 
analysis  by  the  State  and  EP.A  may 
result  in  some  changes  in  the  control 
measures  required  between  today's 
proposal  and  the  Gnal  notice 

(a)  Sacramento  ozone.  The 
Sacramento  area  was  classified  as  a 
"Serious"  ozone  nonattainment  area 
based  on  a  design  value  of  .18  ppm 
recorded  at  the  Folsom  station.  This  was 
based  on  1987-1989  data;  the  1990- 
1992  value  was  also  .16  ppm 
Exceedances  of  the  ozone  N.\.-\QS  occur 
in  the  Sacramento  area  about  15  times 
per  year. 

In  order  to  simulate  air  quality  for  the 
SIP  and  other  planning  needs.  C.\RB 
and  the  Sacramento  local  agencies 
started  planning  the  Sacramento  Area 
Ozone  Study  (SAOS)  early  in  1069.  ivith 
intensive  data  collection  performed 
during  the  summer  of  1990.  This 
involved  an  e.xtended  network  of  air 
quality  and  nieteorological  instruments, 
including  on  airplanes,  to  m.easure 
ozone  and  its  precursors  and  also  many 


meteorological  inputs  needed  for  UAM. 
The  Sacramento  Modeling  Advisorv- 
Committee  (SMAC)  was  established  for 
technical  oversight  of  the  modeling 
effort,  and  includes  regulatory-,  industry . 
and  envirorunental  group  participants. 
CMIB  and  its  contractor.  Systems 
Applications  International.  Inc.. 
prepared  a  modeling  protocol  whirJi 
was  accepted  by  EPA  as  meeting  EPA 
Guideline  modeling  reauirements. 

The  episodes  selected  for  modeling 
included  days  on  which  ozone  maxima 
occurred  in  the  Interstate  80  and 
Interstate  50  corridors,  downwind  of 
Sacramento.  While  the  observed  ozone 
peaks  were  loss  than  the  design  value  of 
.16.  they  are  high  enough  to  meet  EPA 
guidelines  for  episode  selection, 
especially  considering  the  excellent 
database  available  for  analysis.  They 
had  features  typical  of  urban  ozone 
episodes,  including  temperatures 
exceeding  100  °F,  low  winds,  and  a 
temperature  inversion  that  tended  to 
trap  pollutants  near  the  ground.  Model 
performance  statistics  for  a  July  11-13. 
1990  episode,  while  not  outstanding, 
were  within  the  performance  goals  set 
in  EPA's  Guideline.  This  episode's 
performance  was  judged  adequate  for 
determining  emission  reduction  targets. 
A  second  episode,  in  .'\ugust  1990,  was 
strongly  affected  by  upper  air  transport 
of  pollutants  into  the  area. 

F"or  the  FIP  proposal,  only  t}ie  July 
episode  is  being  used.  At  the  time  the 
FIP  proposal  had  to  be  designed,  there 
were  unresolved  questions  about  model 
performance  for  the  August  episode.  In 
addition,  this  latter  episode  was 
dominated  by  transport  of  pollutants 


from  outside  the  Sacramento  ar^o.. 
Through  an  analysis  of  wind 
trajectories,  a  contractor  to  EP.A 
detennined  that  at  various  times 
transport  could  occur  from  the  San 
Francisco  Bay  Area  in  the  west,  and  3l<o 
from  the  San  Joaquin  Valley  in  the 
south.  Conclusions  on  what  additiondl 
controls,  if  any.  are  needed  in  thes^- 
upwind  areas  will  not  be  available  for 
some  time.  In  order  to  proceed  with  FIP 
development  while  the  complex 
transport  questions  are  resolved.  EP.\ 
elected  to  proceed  using  the  local'y- 
generatcd  ozone  episode.  The  State's 
additional  work  on  the  August  episode 
and/or  work  on  the  SAPAIAP  mo<lelins 
project  may  indicate  what,  if  any, 
additional  controls  are  needed  in 
Sacramento  or  its  upwind  areas,  in  time 
for  the  final  FIP.  Since  it  is  possible  that 
transport  analyses  using  SARMAP  for 
the  Sacramento  area  will  not  be  re^idy 
even  by  the  time  of  the  final  FIP,  EP.A 
invites  comment  on  how  transport 
should  be  addressed. 

Using  socioeconomic  and  \'MT  data 
from  SACOG  and  other  local  planni.-ii; 
agencies,  an  EPA  contractor  projected 
emissions  to  the  year  1999.  A  series  cf 
"across-the-board"  UAM  simulations 
were  then  performed  to  determine  ar. 
emission  reduction  target.  This  work 
showed  that  any  of  the  combinatior.s  jr. 
the  following  table  would  n'sult  in 
attainment.  Note  that  these  are  stated  in 
terms  of  reductions  from  base-year  1990 
levels,  so  that  control  measures  would 
also  have  to  make  up  for  growth 
between  1990  and  the  attdinmen;  y^.-.;.-. 
wiiether  1999  or  2005. 


Combinations  of  Emission  Reductions  for  Sacramento  Attainment 


voc 

NOv 


71% 
10% 

67^0 

15% 

61% 
20% 

51% 
25''b 

-0-" 

>r: 

For  the  FIP  proposal,  anthropogenic 
emission  reductions  of  40  percent  VOC 
and  30  percent  NOx  were  chosen  as 
least  disruptive  of  current  residential, 
commercial,  and  industrial  practices. 
Stated  differently,  for  ozone  attamm^nt, 
1999  or  2005  Sacramento  area  VOC 
emissions  must  be  no  greater  than  60 
percent  of  1990  levels,  and  Nox 
emissions  must  be  no  greater  than  70 
percent  of  1990  levels.  ':• 

An  additional  simulation  of  interest 
involved  the  elimination  of  motor 
vehicle  emissions.  This  translated  to  an 
ozcne  peak  reduction  about  5  percent 
greater  than  would  be  expected  from  an 
across-the-board  reduction  by  the  same 
amount  of  emissions.  Thus  the  FIP  may 
be  somewhat  conservative  in  assuring 


attainment,  since  it  relies  heavily  on 
motor  vehicle  emission  controls.  This 
gives  further  assurance  that  the 
attainment  demonstration  method  us'-.l 
will  in  fact  result  in  attainment. 

(b)  Ventiu-a  ozone,  \entura  County 
has  been  clas.sified  as  a  "Severe"  ozone 
nonattainment  area.  The  design  value 
for  the  years  1987-1989  is  based  on  the 
0.17  ppm  maximum  hourly  value 
recorded  at  Sim.i  Valley  during  that 
period. 

The  FIP  attainment  demonstration 
modeling  is  based  on  air  pollution 
episodes  for  which  intensive  field  data 
were  available  through  the  1984-1985 
South  Central  Coast  Cooperative  .'Kir 
Monitoring  Project  (SCCC.\MP)  field 
study.  Tlie  SCCC-VMP  Exploratory-  Field 
Study  consisted  of  intensive  monitoring 


of  meteorological  and  air  quality 
v.oriables  over  a  geographical  do~:::;i 
encompassing  Ventura  County  as  w^ll 
as  the  southern  half  of  Santa  Barba'.^ 
County.  The  study  produced  high*'r 
quality  data  than  available  through 
routine  monitoring  activities  in  the  h>-1. 
and  thus  provides  a  much  m.ore  re'.iabl-e 
basis  .for  Urban  Airshed  Modeling 
(U.-\M)  than  more  recent  episode  diia 
Two  SCCC.\MP  episodes,  September  5- 
7,  1984,  and  September  16-17,  1984, 
were  selected  from  the  period  of  th-^ 
study  Both  of  these  episodes  hav-' 
ozone  concentration  maxima  near  th>=! 
area's  current  ozone  design  value.  As  a 
result,  the  age  of  this  data  should  not 
detract  from  the  validity  of  the 
modeling. 
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i  revioiis  analysis  of  the  ppisod.-s  was 
us  3  J  to  establish  "across-the-board" 
n- ^jction  targets  of  40  percent  VOC  and 
jerrent  NOx  from  a  1987  e.T.i.,sions 
I  -  ?line  in  order  to  attain  the  ozone 
iidard.  This  rrans!at«:s  to  emission 
:■  fts  of  57  tpd  vex:  and  46  tpd  \0.x. 
rh  are  usod  as  the  basis  of  ir." 
iiiinent  d>?uionstrr!tion  provi-!»d  in 
-  igraph  I!I.H.5.  of  this  NPR\I. 
-PA  plans,  howevt-r,  to  sigraficanlly 
1 ;  rove  the  attainment  de.'nonstration 
;  uded  in  the  final  FIP  notice.  These 
irnf  rovemcnts  are  discussed  in  the 
;  1  mical  support  document,  and 
ude  ri'tvalaation  of  the  base-year 
issicn  t  stimates,  modeling  and 
attnnment  targets  by  tlie  VCAPCD  and 
.  <  ontractor,  Alpine  Geophysics, 
a-jially  funded  by  grants  from  EPA. 
i  hen  performance  of  the  model  is 
coifeidered  to  meet  Guideline  criteria. 
th(  model  will  be  used  to  project  air 
qu  ility  in  the  year  2005,  including  the 
eff|«:t  of  various  SIP  and  FIP  control 
strategies.  The  results  of  this  analysis 
v^'ill  be  used  to  reevaluate  the  amount  of 
VOC  and  NOy  reductions  needed  from 
each  source  category  to  demonstrate 
attainment. 

Bl  addition,  previous  analysis  has 
indicated  that  pollutant  transport 
occurred  from  the  South  Coast  Air  Basin 
to  Ventura  during  the  September  5-7 
episode.  EPA  is  supporting,  through 
grant  funds  to  the  SCAQMD,  a  study  of 
ihej  impact  of  the  transport  from  the 
Sotith  Coast  Air  Basin  to  Ventura 
County. 

(t)  South  Coast  ozone.  The  South 
Coast  Air  Basin  was  classified  as  an 
"Ejctreme"  ozone  area,  based  on  the 


design  value  of  0.33  ppm  recorded  at 
the  Glendora  monitoring  site. 

The  atlain.-ner.t  demonstration  for 
South  Coast  is  based  on  the  air  qiiaiity 
modeling  perfo^n^:d  by  the  SCAQMP  in 
1991.  potentially  enhanced  by  the 
addition  of  .«pveral  additional  ozone 
episodes.  The  SQaqmDs  1991 
modeling  covered  three  epi.sodrs  l]u::f 
1985.  August  1087  and  June  1987). 
Based  on  that  effort,  "acrossthe-borfrd" 
reductions  of  VOC  and  NOx  of  90 
percent  and  70  percent  respectively 
were  determined  to  be  sufficient  to 
attain  the  ozone  standard. 

More  recently,  several  modifications 
have  been  made  to  the  original 
modeling  effort,  including  raising  the 
height  of  the  top  of  the  modeling  grid, 
expanding  the  domain  to  the  east  to 
encompass  the  entire  non-attainment 
area,  and  lowering  the  level  of 
pollutants  entering  the  domain  through 
the  top  boundary  of  the  model.  These 
changes  will  be  incorporated  into  the 
1994  SIP  modeling  efforts  and  the  FIP 
attainment  demonstration. 

In  addition,  the  possibility  of 
modeling  three  new  episodes  is  being 
explored  (July  13-15,  1987,  September 
7-9, 1987,  and  October  7-9. 1992).  The 
September  7-9,  1987  episode  represents 
meteorological  conditions  conducive  to 
high  ozone  in  Orange  County.  The 
Octob*;r  7-9,  1992  episode  is  a  weekend 
episode.  The  performance  of  the 
additional  episodes  is  being  evaluated 
and  improvements  are  being  made. 
However,  the  performance  may  not  be 
adequate  in  time  for  the  final  FIP 
attainment  demonstration.  In  case  the 
additional  episodes  do  not  meet 
Guideline  performance  criteria,  the  final 


FIP  attainment  uemonstralion  will  be 
based  on  the  original  three  episodes. 

The  1991  niodti'ing  effort,  updated  to 
include  the  model  improv<>monts  as 
well  as  additioual  episodes,  if 
warranted,  will  provide  the  base  case  for 
the  final  Fli'  attainment  demonstrution. 

(d)  South  Coast  CO.  The  South  Coast 
Air  Basin  Aas  clas.sified  as  a  "Serious" 
area  for  CO,  based  or.  a  design  \  aiue  of 
23.4  ppm  measured  in  1538  at  the 
Lynwoi>d  site.  More  recent  data  (l-i91- 
1992)  indicate  a  lower  design  value  of 
16.4  ppm. 

In  preparing  the  1992  CO  SIP 
attainment  demonstration,  the  SCAQ.MD 
selected  a  December  5-7,  1989  episode 
for  modehng  because  this  episode 
included  tlie  first  and  second  hi,c;hi!st  H- 
hour  average  CO  concentrations  for  the 
years  1989-1990:  21.75  ppm  and  18  3 
ppm.  High  8-hour  CO  concentrations 
often  occur  during  periods  of  high 
emissions,  low  wind  speeds,  and  poor 
vertical  dispersion  (e.g.  a  temperature 
inversion). 

The  CO  modeling  for  the  FIP  proposal 
is  based  on  the  April  29.  1993  correction 
to  the  November  1992  CO  SIP.  The  hot- 
spot  modeling,  which  predicts  high  CO 
concentrations  at  intersections,  was 
performed  using  the  CAL3QHC  model  at 
four  mtcrsections.  For  the  2000 
attainment  year,  the  traffic  volume  used 
was  the  same  as  that  used  for  1989, 
based  on  the  assumption  that  the  traffic 
at  the  most  heavily  travelled 
intersections  had  reached  a  ma.ximmn 
and  could  not  be  increased. 

The  results  of  the  base  case  episode 
areawide  and  hot-spot  modeling  are 
shown  in  the  table  below. 


Eight  Hour  Average  Carbon  Monoxide  Concentrations  (in  ppm)  at  Various  Intersections  for  the  Year  1989 


Intersection 


Long  Beach  and  Imperial  Higtiway 

Wiishire  a.Td  Veteran  Avenue,  Westwood  

Suriset  and  Highland.  Hollywood 

La  Cienega  Boulevard  and  Century  Boulevard 


Max  area- 
wide 


18.5 
10.6 
13.4 
17.5 


Ma*  hot- 
spot 


6.2 
8-2 
8.3 
9.9 


Corvbtned 
result 


24.7 
18.8 
21.7 
26.4 


jThe  emission  inventory  was  projected  to  the  year  2000  by  the  CARB  using  VMT  projections  provided  by  SCAG. 
Th^  air  quality  for  the  year  2000  was  predicted,  using  the  UAM  with  the  projected  emission  inventory  and  meteorological 
conditions  fi-om  the  selected  episode.  The  projected  air  quality,  displayed  in  the  table  below,  shows  that  the  NAAQS 
of  9  ppm  would  be  attained  at  all  sites  based  on  the  application  of  three  control  measures  and  considering  the  combined 
impact  of  the  areawide  and  hot-spot  modeling  resuhs. 

Projected  Eight  Hour  Carbon  Monoxide  Concentrations  (in  ppm)  at  Various  Intersections  for  the  year  2000  with 
the  implementation  of  the  CARB's  LEV  program,  oxygenated  fuels  program  and  enhanced  I/M  progiam. 


Intersection 


Long  Beach  and  Imperial  Highway 

Wilshire  and  Veteran  Avenue,  Westwood  

Sunset  and  Highland,  Hollywood 

La  Cienega  Boulevard  and  Century  Boulevard 


Man  area- 
wide 


7.6 
4.4 
5.7 
7.0 


Man  hot- 
spot 


1.0 
1.4 
1.5 
1.5 


Comtjined 
result 


8.6 
5.8 
8.2 
8.5 
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Based  on  modeling  performed  for  the  SCAQMD  SIP  for  CO.  an  analysis  of  the  "across-the-board"  reductions  of 
the  overall  CO  emissions  necessary  to  attain  the  NAAQS  was  performed,  and  compared  to  the  emission  reductions 
resulting  from  measures  in  the  proposed  FIP.  A  reduction  of  45  percent  of  the  overall  CO  emissions  was  determined 
to  attain  the  CO  standard.  Baseline  and  projected  CO  emissions  are  shown  in  the  table  below. 

Baseune  and  Projected  Future  Carbon  Monoxide  Emissions  in  the  South  Coast  Basin  (Tons/Day) 


Emissions  scenario 


On-road 
mobile 


Other  mo- 
bile 


Area 


Total 


1990  Base  Case  

2000  with  enhafKed  UM'LEV  

2000  with  enhanced  UM/LEV  and  oxygenated  fuels 


6629 
3842 

3413 


417 
470 
470 


38 
37 
37 


7084 
4349 
3920 


The  year  2000  case  emissions  with 
Enhanced  I/M.  LEV  and  Oxygenated 
Fuels  program  are  3920  tons/days,  a  45 
percent  redaction  from  the  1990  base 
case. 

This  analysis,  based  on  "across-the- 
board"  assumptions,  indicates  that  the 
proposed  measures  will  attain  the 
standard  by  the  year  2000.  As  for 
Sacramento  and  Ventura,  the  final  FIP 
may  be  adjusted  as  appropriate  to  reflect 
further  analysis  by  the  State  and  EPA, 
if  that  analysis  shows  that  different 
target  levels  and  control  strategies  are 
technically  more  appropriate  to  show 
attainment. 

4.  State  and  local  control  measures. 
For  all  three  FIP  areas,  most  existing 
State  ajid  local  control  measures  are 
included  in  the  emission  projections 
used  to  compare  to  the  target  emission 
levels.  However,  since  EPA  uses  the 
CALlSa  motor  vehicle  emissions  model 
and  its  own  non-road  mobile  source 
inventory,  the  associated  emission 
reductions  m.ay  not  match  those 
assumed  by  California  in  its  own 
projected  inventories. 

5.  Attainment  demonstrations. 
Emission  reductions  projected  from 
proposed  FIP  measures  are  discussed  in 
sections  3.C  through  3.G  of  this  NPRM. 
To  show  attainment,  the  projected  ton/ 
day  benefits  of  the  FIP  control  measures 
are  subtracted  from  the  baseline 
inventories  for  the  appropriate 
attainment  year  in  each  FIP  area.  The 
results  are  then  compared  to  the 
attainment  target  in  each  area  as 
discussed  in  section  3.H.3  of  this 
NPRM.  This  calculation  is  provided  in 
detail  in  the  technical  support 
document. 

/.  Transportation  Conformity 

Section  176(c)  of  the  Clean  Air  Act 
requires  transportation  plans, 
transportation  programs,  and 
transportation  projects  which  are 
funded  with  title  23  U.S.C.  or  Federal 
Transit  Act  funds  or  approved  by  the 
Federal  Highway  Administration 
(FHVVA)  or  Federal  Transit 
Administration  (FTA)  of  the  U.S. 


Department  of  Transportation  (U.S. 
DOT)  to  conform  with  the  applicable 
implementation  plan  for  a 
nonattainnieut  area.  After  promulgation, 
the  FIPs  will  be  part  of  the  applicable 
ozone  and  CO  implementation  plans  for 
the  Sacramento.  Ventura,  and  South 
Coast  nonattainment  areas,  and  will 
therefore  add  certain  criteria  which 
must  be  satisfied  before  the  MPOs  for 
these  areas  or  FHWA/FTA  can  find  that 
a  transportation  plan,  program,  or 
project  conforms.  However,  these 
additional  criteria  are  limited,  as 
explained  below. 

The  proposed  FIP  will  not  alter  the 
Criteria  and  Procedures  for  Determining 
Transportation  Conformity  which  EPA 
promulgated  on  November  24.  1993  (58 
FR  62188).  The  FIP  itself  will  not 
impose  any  restriction  on  the  selection 
and  implementation  of  transportation 
projects  which  can  be  found  to  conform 
under  the  terms  of  the  promulgated 
transportation  conformity  criteria  and 
procedures,  Furthermore,  the  FIP  does 
not  direct  the  expenditure  of  funds 
designatrd  under  title  23  U.S.C.  or  the 
Federal  Transit  Act  to  any  specific 
projects  or  type  of  project. 

The  State  of  California  is  responsible 
for  submitting  to  EPA  a  conformity  SIP 
revision  by  November  24,  1994.  as 
required  by  40  CFR  51.396.  The 
confonnity  SIP  revision  is  a  requirement 
added  in  the  1990  Clean  Air  Act 
Amendments,  is  not  mentioned  in  any 
of  the  settlement  agreements,  and 
therefore  is  not  an  obligation  for  EPA 
under  the  court  orders. 

Because  it  establishes  strategies  for 
Sacramento  and  Ventura  to  attain  by 
2005.  the  FIP  will  establish  motor 
vehicle  emissions  budgets  for  VOC  and 
NOx  for  those  FIP  areas  for  the  year 
2005.  hi  addition,  the  CO  attainment 
demonstration  will  establish  a  CO 
budget  for  the  year  2000  for  the  South 
Coast.  These  budgets  play  no  role  for  the 
purposes  of  confonnity  until  tlie  FIP  is 
promulgated.  (This  is  in  contrast  to 
state-submitted  budgets,  which  do  play 
a  role  upon  submission  to  EPA.) 
Conformity  determinations  made  after 


the  FIP  is  promulgated  must  use  the 
FiP's  budgets  for  the  years  indicated  and 
any  subsequent  analysis  years,  until  the 
SIP  process  establishes  different  budgets 
for  subsequent  years  (e.g..  state- 
submitted  plan  with  budgets  is 
approved).  At  a  minimum,  the 
conformity  of  the  transportation  plan 
must  be  redetermined  using  the  FlP's 
budget  within  18  months  of  the  FIP's 
promulgation  (see  40  CFR 
51.400(b)(3)(iii)).  The  conformity  of 
transportation  improvement  programs 
must  be  redetermined  within  six 
months  follouing  the  adoption  of  a 
transportation  plan  (see  40  CFR 
51.400(c)(3)). 

There  is  some  ambiguity  in  Clean  Air" 
Act  section  176(c)  and  EPA's  conformity 
rule  regarding  whether  the  proposed 
FIP.  when  final,  will  create  \'OC  and 
NOx  budgets  for  the  South  Coast,  and  if 
so,  for  which  years.  While  the  FIP 
analysis  contains  emissions  projections 
for  2000,  2005,  and  2010,  EPA  believes 
that  its  application  of  Clean  Air  Act 
section  182(e)(5)  to  the  FIP  means  that 
the  South  Coast  FIP  will  not  specifically 
allocate  2010  emission  reductions 
between  transportation  and  other 
sources.  Furthermore,  there  are  no 
specific  emission  reduction 
requirements  that  the  FIP  niust  satisfy 
2000  and  2005.  Therefore,  the  South' 
Coast  FIP  will  establish  no  emissions 
budget  binding  on  the  MPOs  or  U.S. 
DOT. 

The  FIP  will  not  alter  the  fact  that  the 
motor  vehicle  emissions  budgets  for 
1996,  which  are  contained  in  the  15 
percent  SIPs  submitted  by  California  for 
these  three  nonattainment  areas 
(required  by  Clean  Air  Act  section 
182(b)(1)(A)),  must  be  used  for  the 
purposes  of  conformity  according  to  the 
requirements  of  40  CFR  51.448.  If  EPA 
disapproves  such  a  SIP  or  finds  it 
incomplete,  the  1996  emissions  budget 
shall  be  used  for  the  purposes  of 
conformity  for  12  months  following  the 
final  disapproval  or  incompleteness 
finding,  if  EPA  explicitly  states  that  the 
SIP  suhmittal  would  have  been 
considered  approvable  or  complete  with 
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res  ject  to  requirements  for  emission 
ret  actions  if  all  committed  measures 
haq  been  submitted  in  enforceable  form 
(se^  40  CFR  51.448(a)(3)  and  (c)(1)(iii)). 
Ho  ,vever.  if  there  are  other  reasons  for 
the  4lisapproval  or  incompleteness 
findtng,  time  clocks  will  be  started  after 
vvh  ih  new  plans  and  TIPs  may  not  be 
fourid  to  conform  and  existing  plar.s  and 
TIP3  v.-ili  lapse. 

Eiidgets  contained  in  any  future  state- 
submitted  attainment  and  post-lfioe 
RFFJplans  must  also  be  observed.  Such 
rtata-suhmittcd  budgets  may  not  replace 
buckets  established  by  the  final  FIP 
unt  ;T  the  state-submitted  budgets  have 
bee  i  approved  by  EPA. 

Demonstrations  of  conformity  to  the 
FIP  linay  use  the  same  motor  vehicle 
emi|ssions  model  which  EPA  uses  to 
demonstrate  attainment  in  the  final  FIP. 
unl  ;ss  EPA  announces  a  nrvision  to  the 
mo<lfel.  (In  that  case,  a  grace  period  for 
use  of  the  latest  motor  vehicle  emissions 
mo<Sel  applies,  as  described  in  40  CFR 
51.414.)  The  final  FIP  will  be  based  on 
a  MAT  grov\-th  estimate  which  is  the 
NtPlD's  own  growth  projection  at  the 
tim^  of  FIP  promulgation.  Difficulty 
demonstrating  consistency  with  the 
FIP's  budget  would  therefore  most  likely 
be  due  to  VMT  growth  which  is  higher 
thaij  the  MPO  expected. 

The  FIP  does  not  propose  any  TCMs 
thatiare  eligible  for  funding  under  title 
23  U.S.C.  or  the  Federal  Transit  Act. 
The|  Employee  Commute  Options 
program  proposed  for  Sacramento  might 
be  eligible  for  such  funding  if  it  were 
adopted  by  local  authorities,  but  EPA 
itsejf  is  not  an  eligible  recipient. 

Thisrefore.  determinations  of 
<  onformity  to  the  FIP  will  not  have  to 
demonstrate  timely  implementation  of 
TCAis  in  the  FIP. 

/.  FIP  Iwpletnentation  by  Statt^  and 
Local  Agencies 

Ct^hgress  has  determined  that  the 
primary  responsibility  for  air  pollution 
control  rests  with  state  and  local 
governments.  CAA  section  101(a)(3). 
Moreover,  as  di.scussed  elsewhere  in 
this  NPRM.  EPA  lacks  many  of  the 
authorities,  instruments,  aiiid 
established  lo<jil  and  regional 
organizations  and  trained  staff  to 
admini.stcr,  on  a  daily  basis, 
comprehensive  air  pollution  control 
initiatives  such  as  these  FIPs,  which 
affeflts  hundreds  of  thou.sands  of 
individual  sources  and  activities. 
Mus$ive  federal  intrusion  would 
inevitably  result  if  liPA  were  to 
shoi^lder  the  chief  burden  of  enfQn;ing 
the  (Ulifomia  FIP. 

Aqcordingly,  EPA  has  attempted  to 
design  the  FIP  rules  to  ensure  that, 
whemver  po.ssible.  State  and  local 


implementation  is  encouraged  and 
facilitated  by  the  FIP's  regulatory 
approach.  Thus,  for  example,  the  FTP 
generally  employs  local  California  rule 
organization  and  terminology  in  the 
proposed  stationary  and  area  source 
rules,  including  the  new  source  review 
permitting  rules  (40  CFR  52.284  through 
52.289,  and  52  304). 

1.  State  and  local  obligation  to 
incorporate  FIP  requirem.ents  in 
operating  permits.  In  Title  V  of  the  1990 
CAA  Amendments,  Congress 
established  an  important  new  state 
responsibility.  Title  V  and  EPAs 
implementing  regulations  require  state 
and  local  air  pollution  control  agencies 
to  adopt  and  submit  for  EPA  approval 
a  regulaton,-  program  for  issuing 
operating  permits  to  major  stationar>' 
sources,  sources  covered  by  emissions 
standards  for  hazardous  air  pollutants 
pursuant  to  section  112  of  the  Act, 
sources  covered  by  any  new  source 
performance  standards  set  under  section 
1  n  of  the  Act.  and  affected  sources 
under  the  acid  rain  program.  The 
operating  permits  must  contain 
necessary  limits  and  conditions  to 
assure  compliance  with  all  applicable 
requirements  of  the  Act,  including  all 
provisions  of  the  applicable  SIP  and  the 
FIP.  Title  V  includes  specific 
requirements  for  EPA  oversight  and  for 
sanctions  against  states  for  failure  to 
adopt,  administer,  or  enforce  the 
operating  permit  program. 

Title  V  esfablisnes  the  following 
timeframes  for  .state  and  EPA  action: 

1.  Program  submittal  by  November  15. 
1993; 

2.  EPA  approval  or  disapproval 
within  one  year  of  program  submittal, 
with  the  possibility  of  interim  approval 
for  up  to  two  years; 

3.  EPA  application  of  sanctions  for 
failure  to  submit  approvable  programs, 
and  establishment  of  a  federal  program 
by  November  15,  1995,  if  a  state  or  local 
program  has  not  been  approved; 

4.  Source  operating  permit 
application  within  one  year  after  EPA 
approval  (or  interim  approval)  of  a  state 
or  local  program,  or  after  EPA 
establishment  of  a  federal  program; 

5.  Issuance  of  all  permits  within  three 
years  after  EPA  approval  of  a  state  or 
local  program  or  promulgation  of  a 
federal  program;  and 

6.  Operating  permit  application 
within  one  year  of  commencement  of 
operation  for  new  sources  subje«  t  to 
New  Source  Review. 

On  July  21. 1992.  EPA  promulgatfjd 
40  CFR  part  70,  specifying  the  minimum 
elements  of  state  operating  permit 
programs  (57  FR  32250).  EPA's 
promulgation  makes  clear  the  Agency's 
interpretation  that  approvable  operaring 


permit  programs  must  provide  that  the 
applicable  permit  include  FIP  emission 
limitations  and  other  FIP  requiremenrs 
(57  FR  32258) 

As  noted,  operating  permits  are 
required  for  all  "major"  stationary 
sources,  as  vvell  as  air  toxics  sources 
subject  to  requirements  under  section 
112  of  the  Act  (unless  exempted),  and 
sources  subject  to  any  new  source 
performance  standard  under  station 
111.105  In  ozone  nonattainment  areas, 
section  182  defines  major  souae 
according  to  the  area's  classification  and 
the  source's  potential  to  emit  VOC  or 
NOx:  50  tons  per  year  in  ".Serious" 
areas.  25  tons  per  year  in  "Severe" 
areas,  and  10  tons  per  year  in  "E-Xtreme" 
areas."** 

Consequently,  each  air  pollution 
( ontrol  agency  in  the  FIP  areas  must,  by 
virtue  of  Title  V,  incorporate  and 
enforce  all  applicable  FIP  requirements 
in  operating  permits  for  every  source 
with  a  potential  to  emit  at  or  above  the 
level  pp'scribed  in  section  182  for  the 
area's  classification.  Title  V  and  EPA's 
operating  permit  regulations  do  not, 
however,  mandate  adoption  of  an 
op(3rating  permit  program  fur  nonmajor 
source  categories  (for  example,  in 
"Severe"  areas,  sources  with  a  potential 
to  emit  less  than  25  tons  pier  year  of 
VOC  and  NOx)  Nevertheless,  some 
nonmajor  sources  are  subject  to 
operating  permit  requirements  because 
they  are  major  sources  of  air  toxics,'"? 
and  for  these  sources  all  applicable  FIP 
requirements  must  be  included  in  the 
permit  and  enforced  by  the  air  pollution 
control  agency. 

2.  Full  transfer  of  authority  through 
delegation.  EPA  hopes  that  the  State  and 
local  air  pollution  control  agencies  wilt 
quickly  adopt  SIP  rules  that  are 
identical  or  comparable  to  the  FIP  rules, 
and  which  could  be  approved  before  the 
FIP  regulation  is  scheduled  for  initial 


>""■  Pan  70  prjiid««  thnt  c»?rjtin  nunxajur 
si)urr«w,  imluding  those  suhiort  to  standards  urvi^r 
s«-tioa  111  and  112.  m«v  kw  exsmpfed  from  the 
obligation  to  obtain  »  part  70  permit  until  EP.A 
connplt>tes  a  rul«nialiing  to  dt>lnmilne  how  ihrt 
program  should  bo  strui-iumd  for  norjiviior  «(}u.i m 
.Smlion  70.3(1i)(l). 

•"•■For  this  p:jrpo»«.  Title  I  triMts  VOC  d:id  S()» 
sources  somewhat  dil'fprently.  Fn  8r««s  qurtiifvirg 
for  an  awrr.ptlon  und«r  Mction  ISIIf.  Sk>«  wjiirti^ 
with  th«  po!«ntial  to  emit  lass  than  100  !o:i»  p«r 
VP<3r  would  not  be  considered  major  sourtns.  Nous 
of  th»i  thrne  tTP  areas  covered  in  this  Not:.-  o. 
how.!ver.  qualify  for  the  ex^.Tiption,  and  thus  :hfl 
niMJor  sourr.i><i  cutoff  is  the  vjitk-  In  thew  unvii  for 
NO,  as  for  VOC. 

">"  C'ertaia  nonmajor  sourcas  subiect  to  !;e(.tiun 
1 1 1  or  112  <it/indards  may  also  be  subtect  i:;  ilin 
future  to  air  toxics  and  op^Tsting  permit 
rixjuiren-.ents.  New  section  112  sundurds  rnay 
apply  to  area  sourtes  (rionrcaior)  as  well  as  maj>ir 
sources;  tP.\  will  dntfirmine  whether  opcratmg 
permits  are  required  for  thene  snurtes  when  the 
si.indards  are  promulgnted 
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implementation.  If  a  State  or  local 
agency  adopts  an  essentially 
indistinguishable  rule,  EPA  intends  to 
delegate  full  implementation 
responsibilities  to  the  agency 
immediately  following  State  or  local 
adoption,  without  opportunity  for 
public  comment,  unless  the  delegation 
is  under  the  authority  of  section  112. 
and  not  covered  by  a  good  cause 
exception.  See  EPA's  enabling  guidance 
for  section  112(1).  EPA  will  publish  a 
notice  of  this  delegation  in  the  Federal 
Register  and  will  otherwise  try  to 
ensure  that  affected  sources  are  aware  of 
that  a  State  or  local  agency  has  assumed 
program  implementation 
responsibilities.  Subsequently.  EPA  will 
take  normal  SIP  approval  action  on  the 
State  or  local  substitute  rule, 
simultaneously  rescinding  the  FIP  rule 
in  the  jurisdiction's  control  area. 

As  noted  in  the  discussion  above 
regarding  the  California  consumer 
product  rules,  EPA  is  issuing  federal 
rules  for  these  categories  because  the 
State  has  so  far  chosen  not  to  submit  the 
rules  for  SIP  action.  Since  EPA's  FIP 
rules  are  essentially  identical,  EPA 
intends  to  delegate  to  CARB  the 
authority  to  implement  the  program  if 
CARB  has  not  yet  submitted  its  own 
rules  for  SIP  approval,  and  if  Cahfomia 
adopts  adequate  authority  to  implement 
the  FIP.  In  the  event  that  CARB  fails  to 
implement  its  own  rules  or  amends  the 
State's  rules  so  that  they  become  less 
stringent  than  the  otherwise  applicable 
federal  rule,  EPA  will  continue  to 
directly  enforce  the  provisions  of  the 
FIP  consumer  product  rules. 

In  the  future,  EPA  intends  to 
promulgate  in  40  CFR  part  71  provisions 
for  delegation  of  certain  federal 
operating  permit  program 
responsibilities  to  State  and  local 
agencies  with  adequate  authority  to 
administer  the  program  but  lacking  EPA 
approval  of  the  State  or  local  program. 
EPA  could  use  this  procedure  to  grant 
State  and  local  agencies  the  authority  to 
issue  operating  permits  prior  to  full  EPA 
approval  of  the  agencies'  permit 
program. 

3.  Full  transfer  of  authority  through 
SIP  approval.  A  State  or  local  agency 
may  adopt  a  rule  that  is  comparable  to 
the  FIP  rule  in  emissions  capture,  but  is 
significantly  different  in  approach.  In 
that  event,  immediate  transfer  of 
implementation  and  enforcement 
authority  through  delegation  is 
inappropriate  without  opportunity  for 
public  review  and  conimont.  Instead. 
EPA  \vill  try  to  "parallel  process"  SIP 
approval  and  FIP  rescission  as  the 
rattans  to  expedite  State  or  loc;il 


assumption  of  authority. '"e  This  will 
minimize  the  time  during  which 
affected  sources  are  subject  to 
overlapping  and  conflicting  obligations, 
and  during  which  EPA  and  the  State  or 
local  agencies  must  undertake 
redundant  permitting,  compliance  plan 
review,  and  enforcement. 

4.  Partial  transfer  of  authority  through 
delegation.  To  the  extent  that  State  law 
allows  agencies  to  perform  certain 
implementation  responsibilities  for  FIP 
rules  even  without  State  and  local  rule 
adoption.  EPA  will  encourage  these 
agencies  to  agree  to  undertake,  on  EPA's 
behalf,  administrative  and  substantive 
roles  of  FIP  implementation  consistent 
with  the  agencies'  authorities  and 
capabilities.  These  roles  could  include: 
procedural  and  engineering  review  of 
permit  applications  and  compliance 
plans,  preparation  of  draft  permit  and 
plan  approval  or  disapproval  actions, 
administration  and  oversight  of 
compliance  reporting  and  recordkeeping 
requirements,  conduct  of  source 
inspections,  and  preparation  of  draft 
notices  of  violation.  Under  these 
circumstances,  EPA  would  retain  the 
responsibility  for  actual  federal  permit 
issuance,  where  the  FIP  requires 
permits,  and  for  enforcement  actions 
against  sources  violating  FIP  provisions. 
EPA  would  also  maintain  direct 
authority  to  terminate,  modify,  or 
revoke  permits,  as  well  as  responsibility 
for  disapproving  compliance  plans. 

Partial  transfer  of  FIP  implementation 
authorities  would  be  effected  through 
delegation  by  MOU  between  the  EPA 
Region  IX  and  the  air  pollution  control 
officer  or  executive  officer  of  the 
responsible  agency.  EPA  will  announce 
the  terms  of  the  partial  delegation  in  a 
Federal  Register  notice,  and  will  inform 
affected  sources,  with  or  without 
additional  notice  and  opportunity  for 
comment. 

rv.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4, 1993),  the  Agency 
must  determine  whether  the  regulator\- 
actions  are  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulator.-  actions"  as  ones  that  arc 
likely  to  result  in  rules  that  may: 

(1)  Have  an  annual  effect  on  the 
econoniv  of  SlOO  million  or  more  or 


">"ln  jiarallel  ;'rocess  SIP  approval.  Ei'.\.  uilh  llio 
consent  of  :he  VaV.-.  proposes  approval  of  tlr^'t 
rulps  which  iruiv  not  yiH  have  bcun  fully  adoplcl 
and  suii.T.iCi'd  by  'Me  S'.ate.  rinal  SIP  approval 
could  not  orcjr  iint.l  after  all  proreduial  SIP 
rcqitiminnts  ',i.".cliid:r;g  State  adoption  and  SIP 
.submittal)  l.uvc  bee",  completed. 


adversely  affect  in  a  material  way  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
goverrmients  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order  12866,  it  has  been  determined 
that  the  proposed  Federal 
Implementation  Plans  are  "significant 
regulatory  actions".  As  such,  these 
actions  were  submitted  to  OMB  along 
with  regulatory  impact  assessments  of 
the  proposed  actions  and  salient 
alternatives. 

The  estimated  armualized  control  cost 
to  meet  the  Ozone  NAAQS  is  $150 
million  in  the  Sacramento  Metro  Area  as 
well  as  in  Ventura  County  with  2005  as 
the  attainment  date  for  both  areas.  The 
estimated  annualized  control  cost  to 
meet  the  Ozone  NAAQS  in  the  South 
Coast  Air  Basin  is  $3  to  $4  billion  with 
2010  as  the  attainment  date.  The 
incremental  cost  to  achieve  the  Carbon 
Monoxide  NAAQS  in  the  South  Coast 
Air  Basin  is  zero.  The  enhanced 
inspection  and  maintenance  provisions 
to  achieve  the  Ozone  NAAQS  will 
together  with  other  acceptable  state 
measures  also  accomplish  the  Carbon 
Mono.xide  NAAQS  objective.  The 
estimated  cost  for  the  enhanced 
inspection  and  maintenance  provision 
was  reflected  in  the  cost  to  achieve  the 
Ozone  NAAQS  for  the  South  Coast.  The 
attainment  date  for  the  Carbon 
Monoxide  NAAQS  is  2000. 

However,  the  environmental  and 
economic  gains  from  the  Federal 
Implementation  Plans  are  real  and 
potentially  large  in  terms  of  the  human 
population  affected  as  well  as  the 
amount  of  crop  and  forest  acreage 
affected.  Furthermore,  because  of  the 
jointncss  of  certain  control  measures, 
benefits  will  not  be  limited  to 
reductions  in  ozone  and  carbon 
monoxide  concentrations.  Benefits  will 
also  accrue  in  the  form  of  reductions  in 
nitrogen  dioxide,  particulate  matter  and 
air  toxics  concentrations. 

Scientific  and  data  limitations 
preclude  a  qiiantitative  and 
comprehensive  assc^sment  of  benefits. 
Without  such  an  assessment,  the 
Agency  cai;iiot  determine  whether  these 
FlPs  arc  allocalivelv  efficient. 


/ 
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Due  to  the  short  deadlines  in  the  court 
ordered  schedule  for  this  rulemaking, 
0MB  did  not  have  time  to  carry  out  its 
normal  review  under  Executive  Order 
12866. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
and  1992  EPA  guidelines  require  the 
identification  of  potentially  adverse 
impacts  of  Federal  regulations  on  small 
entities.  Small  entities  include  small 
businesses,  organizations,  and 
governmental  jurisdictions.  These 
proposed  rules  may  adversely  affect 
such  entities.  Consequently,  a 
Regulatory  Flexibihty  Analysis  is 
required  and  has  been  prepared. 

The  potential  impact  of  the  proposed 
rul^s  will  vary  among  affected  entities 
both  large  and  small.  In  some  cases,  cost 
savings  may  accrue  to  affected  entities. 
In  qther  instances,  cost  increases  may  be 
relajtively  modest.  In  other  instances, 
control  costs  may  exceed  10  percent  of 
anticipated  sales.  However,  due  to 
uncertainties  regarding  source 
identification,  the  Agency  cannot 
distinguish  between  small  emission 
sources  owned  by  small  entities  and 
those  owned  by  larger  firms. 
Furthermore,  uncertainties  in  the  cost 
and  process  economics  data  preclude 
specific  findings  on  where  averting  and 
mitigating  measures  are  warranted. 

C.  Paperwork  Reduction  Act 

Tie  Paperwork  Reduction  Act 
requires  that  a  Federal  agency  prepare 
an  Information  Collection  Request  to 
obtain  OMB  clearance  for  any  activity 
that|Will  involve  collecting  information 
frori  ten  or  more  non-Federal 
resplondents.  The  proposed  Federal 
Implementation  Plans  necessitate 
preparation  of  an  Information  Collection 
Request.  The  information  requirements 
associated  with  the  proposed  rules 
include  reporting,  monitoring,  and 
recoirdkeeping  and  will  affect  the  private 
scct0r  as  well  as  local,  state,  and  Federal 
authorities. 

The  information  collection 
requirements  have  been  estimated  and 
summarized  in  the  Information 
Collection  Request  and  forwarded  to 
OMB  for  review  and  approval  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  Until  OMB  approves  the 
Information  Collection  Request,  the 
reporting,  monitoring,  and/or 
recordkeeping  aspects  of  these  rules  are 
not  effective.  OMB  is  currently 
reviewing  the  Information  Collection 
Request  and  supporting  documentation. 
Given  the  potential  for  changes  in 
elements  of  the  package  prior  to 
promulgation,  OMB  will  not  approve 


the  Information  Collection  Request  until 
that  time. 

D.  Federalism  Implications 

A  federalism  assessment  has  not  been 
conducted  under  Executive  Order 
12612.  However,  federalism  effects  have 
been  considered  through  the 
development  of  the  proposed  rules  and 
will  continue  to  be  addressed  in  the 
period  between  proposal  and 
promulgation.  In  particular,  the  Agency 
has  worked  closely  with  the  local  and 
state  authorities  to  reflect  their  concerns 
in  the  fashioning  of  these.rules. 

Appendix  I.  Enhanced  In-Use 
Compliance  Program 

A.  Light-Duty  Vehicles  and  Trucks 

1.  Introduction 

As  described  in  Section  III. D. 2. a  and 
b  of  this  preamble,  VOC  and  NOx 
emissions  from  fight-duty  vehicles 
(LDVs)  and  trucks  (LDTs)  represented 
significant  fractions  of  the  total  VOC 
and  NOx  emission  inventories  in  the 
three  FIP  areas  in  1990.  Light-duty 
vehicles  have  remained  a  major  source 
of  emissions  even  though  emission 
standards  for  light-duty  vehicle  exhaust 
hydrocarbon  emissions  have  dropped 
more  than  90  percent  since  1970.  The 
continuing  high  emissions  derive  from 
increases  in  VMT,  the  long  life  of 
vehicles  in  the  temperate  California 
climate  and  the  failure  of  many  current 
in-use  vehicles  to  meet  the  standards  to 
which  they  are  certified  when  new. 

California  has  adopted  ver>'  stringent 
light-duty  vehicle  emission  certification 
standards  known  as  the  LEV  program. 
This  program  will  assure  that  new 
vehicles  sold  in  California  will  have 
very  low  emissions.  This  will  be 
accomplished  through  use  of  advanced 
emission  controls  and  a  new  onboard 
diagnostic  (OBD)  requirement  which  is 
intended  by  CARB  to  identify  for  the 
driver  and  the  repair  tc^chnician 
whenever  an  emission  control  system 
has  degraded  sufficiently  to  increase 
emissions  50  percent  above  the 
certification  standards. 

EPA  expects  the  California  Low 
Emission  Vehicle  (LEV)  program  will 
substantially  reduce  emissions  of  cars 
and  light-duty  trucks,  compared  to  the 
federal  standards.  However,  despite  the 
use  of  advanced  technologies  and  the 
OBD  requirements,  CARB  projects  LEVs 
will  exceed  their  certification  standards 
in-use,  although,  for  the  reasons  noted 
in  Section  III.D.l.a(2),  by  a  much 
smaller  margin  than  has  occurred  in  the 
past.  Emissions  above  the  certification 
standards,  referred  to  as  excess 
emissions,  wrill  occur  because  some 
models  may  experience  more  in-use 


deterioration  than  expected,  or  because 
individual  vehicles  experience 
component  failure  or  improper 
maintenance  which  is  not  immediately 
corrected  by  the  various  existing  in-use 
compliance  programs,  including 
enhanced  I/M.  Because  the  magnitude 
of  the  emission  reductions  needed  for 
attainment  is  so  great,  the  adoption  of 
further  measures  to  reduce  these 
remaining  excess  in-use  emissions  will 
help  reach  attainment  of  the  ozone 
standard. 

EPA  is  therefore  seeking  comments  on 
the  need  for  and  benefits  of  adopting  an 
enhanced  in-use  compliance  program 
which  would  provide  extra  emission 
reductions  above  and  beyond  the 
substantial  reduction  provided  by  the 
California  LEV  program,  and  cause  in- 
use  emissions  to  approach  the 
certification  standards. 

EPA  believes  that  much  of  the 
responsibility  to  ensure  low  in-use 
emissions  must  rest  with  vehicle 
manufacturers,  since  owners,  ahhough 
they  have  a  significant  part  to  play 
cannot  ensure  performance  that  is  not 
available  from  the  hardware. 
Traditionally,  the  incentive  for 
manufacturers  to  build  emissions 
durability  into  their  vehicles  has  been 
limited.  Owners  do  not  have  the  ability, 
nor  often  the  interest,  to  ensure  their 
emissions  control  equipment  is 
performing  properly. 

This  section  presents  EPA's  proposed 
enhanced  in-use  compliance  program 
for  LDVs,  LDTs  and  certain  medium- 
duty  vehicles  (MDVs).  MDVs,  as  defined 
by  CARB.  have  a  gross  vehicle  weight 
rating  (GVVVR)  between  6000  and  14.000 
pounds.  For  those  MDVs  above  8500 
pounds  GV\VR,  CARB  gives 
manufacturers  the  option  of  certifying  as 
a  specific  and  complete  vehicle,  or  as  a 
heavy-duty  engine  which  can  be  placed 
in  any  heavy-duty  vehicle.  Since  MDVs 
certified  as  complete  vehicles  are  much 
more  analogous  to  LDVs  and  LDTs  than 
heavy-duty  engines,  chassis-certified 
MDVs  arc  being  included  here  in  the 
enhanced  in-use  compliance  program 
for  light-duty  vehicles  and  trucks.  The 
enhanced  in-use  compliance  programs 
for  heavy-duty  engines  and  nonroad 
engines  are  similar  in  purpose  and  are 
presented  in  Sections  B.  and  C.  of  this 
appendix  below. 

The  light-duty  enhanced  in-use 
compliance  program  attempts  to 
encourage  manufacturers  to  build 
additional  durability  into  their  emission 
control  equipment  by  increasing  the 
manufacturers  responsibility  for 
repairing  problem  vehicles  Identified  by 
the  inspection  and  maintenance  (I/M) 
and  recall  programs.  The  I/M  program  is 
revised  by  shifting  responsibility  for 
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repair  to  manufacturers  if  a  significant 
percentage  of  vehicles  are  not 
performing  close  to  certification  le\els 
in  use.  The  potential  responsibility  shift 
should  encourage  manufacturers  to 
build  additional  durabiliry  and 
improved  repairability  into  their 
vehicles.  The  lower  allowable  I'M 
emission  levels  v/il!  ensure  that  x'ehicles 
-are  repaired  if  not  performing 
satisfactorily.  Also,  the  recall  progncn  is 
extended  for  the  full  useful  life  and  all 
vehicles  are  tested  and  included 
provided  they  have  not  been  obviously 
tampered  or  abused.  Additionally,  MDV 
emissions  standards  are  reduced  as 
significantly  as  lighl-duty  .standards 
have  already  been  reduced. 

2.  New  Vehicle  Program 

New  vehicle  certificdtion.  and 
particularly  the  associated  emission 
standards,  play  an  important  role  in 
defining  the  types  of  emi.ssion  contrtjl 
hardware  placed  on  vehicles.  These 
standards  also  essentially  define  trie 
best  level  of  emission  control  that  can 
be  expected  from  in-use  vehicles.  The 
majority  of  current  in-use  emissions 
come  not  from  vehicles  meeting  their 
emission  standards,  but  from  vehicles 
which  e.xceed  their  standards.  EPA 
believes  that  the  CARB  LEV  program 
with  enhanced  I/M  will  substantially 
reduce  the  occurrence  of  vehicles  which 
exceed  their  standards  by  a  substantial 
margin.  Howe\  cr,  emission  predictions 
indicate  that  on  average  vehicles  will 
not  mevi  their  emission  standards  in 
use.  Therefore,  the  focus  of  EP A's 
proposed  enhanced  in-use  compUance 
program  is  on  two  programs,  recall  and 
I/M,  which  can  provide  additional 
incentives  to  vehicle  manufacturers  to 
build  the  lowest  emitting  vehicles 
possible.  However,  no  changes  to 
CARB's  motor  vehicle  control  program 
are  necessary  to  implement  these  two 
approaches  to  an  enhanced  in-use 
compUance  program  fur  new  LDV's. 
LDTs  and  MDVs. 

EFA  IS  proposing  tliat  the  enlianced 
iii-ubt'  cnm.pliance  program  be  applied 
to  all  new  vehicles  thai  ai'e  def  ued 
under  California  regulations  as 
{)assengi!r  cars,  light-duty  trucks,  or 
meaiuni-duty  vehicles,  bttginning  in 
model  year  19ti9.  This  would  include  all 
cn-highway  vehicles  up  to  14,000 
pounds  Gv'W'R,  with  the  exception  ui 
those  MDVs  which  are  certified  as 


engines  under  both  CARB's  program 
and  EPA's  enhanced  in-use  com.pliance 
program  described  in  Section  B  Any  of 
these  vehicles  offered  for  sale  or  first 
registered  in  California  would  need  to 
comply  with  the  enhanced  in-use 
standards  described  below. 

The  application  of  this  program  on  a 
statewide  basis  is  considered  necessary 
because  vehicle  traffic  flow  into  and  out 
of  the  areas  covered  by  the  FIPs  is  large. 
Any  program  constrained  to  only  the 
Fli'  areas  would  be  exlrem.ely  difficult 
to  implement  and  enforce.  EPA  is 
concerned  that  the  benefits  of  the 
enhanced  in-use  compliance  program 
may  be  diminished  if  a  large  number  of 
vehicles  first.registered  in  other  states 
are  brought  into  California.  These 
vehicles  may  be  less  expensive  because 
they  would  not  have  to  meet  enhanced 
in-use  or  California  lew  emission 
vehicle  standards.  EPA  proposes, 
therefore,  ver>'  strict  restrictions  on 
importation  of  49-state  vehicles  (Section 
d.2.h.  of  the  Preamble). 

Because  new  vehicle  programs  such 
as  this  one  are  relatively  slow  in 
achieving  their  full  emission  reduction 
benefit  due  to  the  time  required  for  fleet 
turnover,  EPA  solicits  comments  on  the 
feasibility  of  implementing  this  program 
earlier,  such  as  via  a  partial  phase-in  in 
model  year  1998.  The  emissions 
reduction  achieved  by  earlier 
implementation  could  reduce  the  need 
for  increased  stringency  in  other  source 
categories. 

As  described  below,  the  proposed 
enhanced  in-use  compliance  program 
concerns  only  non-methane 
hydrocarbon  (NMHC)  and  NOx 
emissions,  and  does  not  cover  CO 
emissions.  California  is  projected  to  be 
in  attainment  with  the  N.Ai^QS  for  CO 
by  2000  as  required  by  the  Clean  Air 
Act,  before  the  enhanced  in-use 
compliance  program  would  have  had  a 
chance  to  achieve  any  significant  CO 
emissions  reductions.  In  addition,  the 
FIP  addresses  only  ozone  non- 
attaininent  and  tiius  tocuses  only  on 
ozone  precursors,  NMHC  and  NOx. 

EPA's  piupDsed  requirements  for  the 
enhanced  m-use  com.pliance  program 
are  presented  in  Sections  A.(2){a)  and 
A. (2 1(b).  respectively.  Descriptions  cf 
new  recall  and  1/M  requirements  under 
the  enhcTiCcd  in-use  compliance 
program  follow  in  Sections  A.(3)  and 
A.(4). 


a.  jVeu-  light-duty  vehicles  and  light- 
duty  trucks.  California's  LEV  program 
greatly  reduces  the  emissions  permitted 
from  new  LDVs  and  LDTs.  CARB's 
100,000  mile  NMOG  and  NOx  LEV 
standards  for  LDVs  and  small  LDTs  are 
0.09  and  0.3  gram  per  mile  (g/mi). 
respectively.  Higher  numerical 
stand.ards  apply  to  Tran.sitionul  LEVs 
(TLE\'s)  and  lower  numerical  standards 
apply  to  Uhra  LE'v's  (L'LEVs).  By  mode, 
year  2000,  CAP^'s  tieet  average  .N'MOG 
standards  require  the  average  vehicle  vo 
be  slighrly  below  the  emission  slanddrdj 
applicable  to  LEVs.  Assuming  a 
reactivity  adjustment  factor  ol  0.96  fur 
NMOG  (that  for  California  Phase  II 
reformulated  gasoline),  CARB's  LE\' 
standards  are  70  and  50  percent  below 
the  Federal  Tier  I  NMHC  and  NOx 
standards,  respectively.  By  model  yeur 
20C3,  CARB's  fleet  average  NMOG' 
standard  for  LDVs  and  sm#ll  LDTs  is 
even  more  stringent,  0.062  g/nn. 

Under  the  enhanced  in-use 
compliance  program.  EPA  proposes  tha? 
LDVs  and  LDTs  comply  with  the  in-usc 
composite  NMHC  and  NOx  standards 
contained  in  Table  AI.A-1.  EPA  is 
proposing  a  single  composite  NMHC 
recall  standard  (for  each  vehicle  classS 
that  will  apply  throughout  the  useful 
life  of  the  vehicle.  The  proposed  NO\ 
standards  for  post-1998  model  year 
LDVs  and  LD'Ts  are  the  same  as  CAP^B's 
standards  for  LE\'s.  To  afford  a 
smoother  transition  to  this  program. 
EPA  proposes  that  up  to  25  percent  of 
a  manufacturer's  1999  model  year  LDV 
and  LDT  sales  fleet  may  comply  ivilh 
"transitional"  enhanced  in-use 
standards  also  contained  in  Table  Al.A- 
1.  The  transitional  enhanced  in-use  NOx 
standards  are  the  same  as  CARB's  NOx 
standards  for  TLEVs.  EPA  is  proposin.v; 
this  transition,  because  CARB's  fleet 
average  NMOG  standard  for  the  1999 
model  year  will  still  allow  a  significant 
number  of  TLE\'s  to  be  sold.  However, 
after  1999.  the  fleet  average  N'NTOG 
standard  becomes  sufficiently  strin;"  i.' 
to  prohibit  any  significant  numlxT  of 
TLEVs  from  being  sold.  Given  that  the 
gre-nt  majority  of  vehicles  will  be 
meetiiic  the  NOx  .st.indards  applicati:-' 
it  i?-  not  clear  why  any  vt hides  should 
be  able  to  be  sold  which  only  meet  th? 
significantly  less  st-ingent  TLEV 
standards  (usually  a  factor  cf  two  hizh'  r 
than  the  LEV  standards). 


Proposed  CERiiFicATioN  and  In-Use  Standards  for  Post-1998  Model  Year  LDVs  and  LDTs 


Venicie  class 

■ 
Category 

Composrte" 

NMHC. 

(g/mi) 

NOx  (gmi) 

Half  We 

Full  lite 

LDVs  and  LDTs  (0-3750  lbs  LVW)  

Enhanced  In-use 

0.20 

020 

0.30 
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Proposed  Certification  and  In-Use  Standards  for  Post-1998  Model  Year  LDVs  and  LDTs— Continued 


Vehicle  class 


.  )Ts  (3751-5750  lbs  LVW) 


Category 


Transitional  

Enhanced  In-use 
Transitional  


Composite* 

NMHC. 

(g/mi) 


0.29 
026 
0.33 


NOx  (g/mi) 


Half  life 


0.40 
0.40 
0.70 


» Exhaust  Nf^HC  emissions  plus  evaporative  hydrocartwn  emissions;  evaporative  emissions  include  running  loss  diurnal  hot  soak 
I  impressed  on  a  gram/mile  Ijasis.  ^        .  u  u    ai,  uui  aua-v 


Full  life 


0.60 
050 
0.90 


emissions 


For  NMHC.  EPA  is  proposing  a 
composite  (exhaust  plus  evaporative) 
NMHC  standard,  as  opposed  to  separate 
Standards  for  exhaust  NMHC  emissions 
and  the  many  types  of  evaporative- 
related  NMHC  emissions.  This 
composite  standard  will  allow  greater 
flexibility,  as  well  as  reduced  costs, 
while  ensuring  that  the  necessary  in-use 
performance  is  attained. 

In  order  to  determine  compliance 
with  a  composite  NMHC  standard,  it 
was  necessary  to  develop  a  method  for 
combining  exhaust  emissions  and  the 
three  different  components  of 
evaporative  emissions  (i.e.,  diurnal  and 


Composite 

Emissions  : 

(g/mi) 


EPA  has  not  included  refueling 
emissions  in  this  equation  given  the 
uncertainty  with  respect  to  the  use  of 
onboard  vehicle  controls  in  California. 
EPA  requests  comments  on  their 
exclusion  and  on  the  option  of 
including  refueling  emissions  in  the 
composite  standard  should  California 
vehicles  be  subject  to  the  onboard 
nefueling  requirement. 

Refueling  emissions  would  be 
relatively  simple  to  include,  as  refueling 
emissions  in  terms  of  grams  per  gallon 
could  simply  be  divided  by  fuel 
economy  to  obtain  NMHC  emissions  per 
mile.  The  fuel  economy  used  could 
either  be  measured  over  the  FTP  when 
e.\haust  NMHC  and  NOx  were  measured 
(an  urban  only  fuel  economy)  or  taken 
from  the  certified  urban/rural  composite 
fuel  economy  value  for  that  engine 
family.  Including  refueling  emissions  in 
this  manner  would  give  some  credit  for 
high  efficiency  vehicles,  but  would  still 
represent  additional  testing  and 
resultant  cost.  Given  the  high  level  of 
refueling  emissions  control  expected 
with  onboard  controls,  EPA  believes 


hot  soak  emissions  (measured  on  a 
gram/test  basis)  and  running  loss 
emissions  (measured  on  a  gram/mile 
basis)).  Resting  loss  emissions  are 
another  form  of  evaporative  emissions. 
However,  there  is  no  current  standard  or 
separate  test  for  resting  losses  because 
they  are  measured  during  the  various 
parts  of  the  evaporative  emissions  test 
procedure,  particularly  during  the 
diurnal  emission  test,  and  are  accounted 
for  in  those  results. 

In  support  of  its  efforts  to  model  in- 
use  emissions  (e.g..  MOBILESa),  EPA 
has  developed  a  methodology  for 
combining  exhaust  and  evaporative 


Exhaust 
(g/mi) 


Diurnal    Hot  soak    f 


+  ^ 


(g/test)     (g,'test 


) 


4.2 


trips 
day  j 


28.28 


miles 
day 


emissions  into  a  composite  emission 
factor.  It  essentially  consists  of 
converting  those  components  not 
measured  on  a  gram  per  mile  basis  to 
grams  per  mile  and  then  summing  the 
individual  components.  The  key 
conversion  factors  are  the  number  of 
trips  per  day  (for  hot  soaks)  and  the 
number  of  miles  driven  per  day  (for  hot 
soaks  and  diumals).  Estimates  of  these 
factors  over  the  useful  life  of  LDVs  and 
LDTs  were  taken  from  MOBILESa.  Their 
use  in  converting  individual  NMHC 
emission  levels  into  a  single  composite 
level  or  standard  is  showTi  in  the 
equation  below. 109 


Running 
+    Loss 
(g/mi) 


that  including  refueUng  emissions  in  the 
composite  standard  would  not  justify 
the  cost  of  the  additional  testing. 

EPA  believes  that  the  composite 
NMHC  standards  contained  in  Table 
AI.A-1  are  feasible,  particularly  given 
the  flexibility  afforded  in  trading  off 
exhaust  and  evaporative  emissions.  For 
example,  a  vehicle  meeting  the  current 
CARE  LEV  standards  for  exhaust  NMOG 
emissions  and  CARB's  evaporative 
emission  standards  applicable  to  all 
LDVs  and  LDTs  would  comply  with  the 
proposed  enhanced  in-use  standards. 
The  CARB  LDV/LDT  standards  are  0.05 
gram/mile  for  running  losses  and  a  total 
of  2.0  grams/test  for  diurnal  and  hot 
soak  emissions  combined.  A  vehicle 
meeting  the  running  loss  standard 
would  contribute  0.05  g/mi  or  less  to  the 
equation  presented  above.  The 
contribution  of  a  vehicle  meeting  the  2.0 
grams/test  emission  standard  would 
depend  on  the  breakdown  between 
diurnal  and  hot  soak  emissions.  The 
newly  revised  CARB  and  EPA 
evaporative  emissions  test  procedures 
contain  a  one  hour  hot  soak  test  and  a 


multi-day  diurnal  test.  This  requires 
very  stringent  control  of  resting  loss 
emissions,  which  occur  during  both 
tests.  As  the  2  gram  standard  requires 
the  almost  total  elimination  of  NMHC 
emissions  through  the  evaporative 
emission  control  canister,  EPA  expects 
that  the  bulk  of  in-use  emissions  will  be 
resting  losses.  Given  that  hot  soak 
emissions  only  include  a  single  hour  of 
resting  losses,  albeit  at  somewhat 
elevated  temperatures,  EPA  expects  that 
hot  soak  emissions  will  be  very  low 
relative  to  diurnal  emissions  and  that 
the  bulk  of  the  2  grams  will  be  diurnal 
emissions.  Specifically,  assuming  that 
vehicles  meeting  the  2.0  grams/test 
evaporative  emission  in-use  emitted  1.9 
grams/test  diurnal  and  0.1  gram/test  hot 
soak,  the  overall  contribution  in  the 
above  equation  would  be  0.082  g/mi. 
With  running  losses  of  0.05  g/mi,  this 
represents  a  total  non-exhaust  NMHC 
emission  of  0.132  g/mi. 

CARB's  50,000  and  100,000  mile  LDV 
NMOG  standards  for  LEVs  are  0.075  and 
0.09  g/mi,  respectively.  While  CARB's 
NMOG  measurements  include  the  direct 


io9"Average  Trips/Day  and  Miles/Dav  in 
MOBILES  for  Light  Duty  Autos."  EPA 


memorandum  from  Lois  Platte  to  the  Record, 
January  4,  1994. 
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measurement  of  aldehydes,  which  are 
undeimeasurod  by  1-2  percent  in  the 
measurement  of  NMHC  by  the  fiame 
ionization  detector  (FID),  this  is 
balanced  by  the  0.98  reactivity 
adjustment  factor  allowed  for  CARB 
Phase  II  reformulated  gasoline.  Thus. 
numerically,  for  gasoline  vehicles  at 
least,  NMOG  and  NMHC  emissions  v.-ill 
be  roughly  equivalent.  A  LDV  certified 
to  CARB's  LEV  standards  which  just 
met  its  exhaust  and  non-exhaust 
emission  standards  in  use  would  exceed 
the  proposed  enhanced  in-use 
composite  NMHC  standards  bv  0.007 
g/mi  at  50.000  miles  and  0.022  g'mi  at 
100.000  miles.  EPA  beiie.es  that  it  is 
extremely  unlikely  that  a  vehicle  would 
just  meet  all  4  of  these  NMHC  emi.-ssion 
standards  simultaneously  during 
certification  with  all  of  its  emission 
controls  performing  as  designed. 
Manufacturers  utilize  significant  safety 
margins  in  certification  to  avoid  the 
costs  of  modifying  their  design  and 
retesting.  Therefore,  EPA  docs  not 
expect  that  emission  levels  in 
certification  will  have  to  be  reduced  to 
meet  the  enhanced  in-use  standards 
relative  to  those  otherwise  occnrring. 
The  feasibility  of  meeting  these 
standards  in  use  is  discussed  in  the  next 
section  addressing  recall  standards  and 
testing. 

As  noted  earlier  in  describing  the 
enhanced  in-use  NOx  standards,  I-7PA  is 
proposing  to  allow  up  to  25  percent  of 
a  manufacturer's  1999  model  yi-ar  sales 
to  meet  transitional  enhanced  in-use 
standards.  Comparing  EPA's  proposed 
transitional  enhanced  in-use  standards 
to  CARB"s  individual  emission 
standards  for  non-e.xhaust  N^IHC  and 
CL^RB's  exliaust  NMOG  emission 
standards  for  TLEVs  results  in 
essentially  the  same  compariscr:  as  that 
shown  above  for  LEVs.  EPA  requests 
comjnents  on  the  proposed  enhanced 
in-use  standards  for  LDVs  and  LDTs  and 
on  the  methodology  used  to  cnir.bine 
e.xhaust  and  non-exhaust  NMHC 
emissions. 

Manufacturers  will  have  to 
demonstrate  in  their  application  fur 
certification  to  EPA  that  each  of  their 
vehicle  engine  families  will  comply 
with  the  enhanced  in-use  standards 
described  above,  as  well  as  the  L'M 
standards  described  in  Section  A. (4) 
below.  As  discussed  in  Section  .\.{A]. 
the  enhanced  in-use  i/M  standards  are 
numerically  less  stringent  than  those 
described  above.  Also,  the  L'M  240  test 
does  not  include  cold  start  emissions, 
which  form  the  bulk  of  FTP  N'MHC 
emissions.  Thus.  EPA  expects  that  the 
demonstration  of  compliance  with  the 
enhanced  in-use  standards  will  focus  on 
those  standards  described  above.  For  the 


great  majority  of  post-1998  model  year 
California  vehicles,  this  demonstration 
will  consist  of  the  submission  of 
information  already  required  by  C.\RB 
along  with  the  calculation  of  composite 
N'MHC  emissions  using  the  equation 
presented  above  and  a  showing  that 
composite  NMHC  and  NOx  emissions 
comply  with  the  enhanced  in-use 
standards  contained  in  the  table 
"Proposed  Certification  and  In-Use 
Standards  for  Post- 1998  Model  Year 
LDVs  and  LDTs."  The  application 
would  also  include  such  other 
information  as  necessary  to  show  that 
the  vehicle  engine  family  will  meet 
these  standards  under  typical  in-use 
conditions  (i.e.,  absent  obvious 
tampering  or  abuse)  over  its  full  useful 
life,  which  would  be  enforced  through 
the  enhanced  in-use  compliance  recall 
program. 

As  mentioned  above,  those  standards 
apply  to  vehicles  certified  to  operate  on 
any  fuel:  Gasoline,  diesel  fuel  or 
otherwise.  This  should  not  be  a  problem 
for  hydrocarbon  fuels  such  as  natural 
gas  or  propane,  as  NMHC  is  an 
appropriate  measure  of  their  organic 
emissions  vis-a-vis  ozone  production. 
However,  organic  emissions  from 
alcohol  fueled  \  ehicles  are  highly 
oxygenated  and  not  included  in  NMHC. 
EP.^  proposes  that  alcohol  fueled 
vehicles  have  the  same  numerical 
standards  for  organics  as  shown  in 
Table  AI.A-1,  but  in  terms  of  organic 
material  hydrocarbon  equivalent 
(OMHCE)  emissions.  OMHCE  consists 
of  the  mass  of  both  non-oxygenated  and 
ox%genated  HCs,  with  tlie  mass  of 
oxygen  excluded  (40  CFR  86.090-2). 
Such  standards  would  apply  to  the  same 
categories  of  vehicles  to  which  the 
current  EPA  OMHCE  standards  apply 
(40  CFR  86.090-8  through  -11  and  any 
versions  of  these  sections  which  apply 
to  later  model  year  vehicles).  EPA 
requests  comments  on  the  use  of 
OMHCE  standards  and  the  categorirs  of 
those  vehicles  (i.e.,  fuel  types)  to  which 
they  should  apply. 

EP.A  also  proposes  to  accept,  for  the 
purpose  of  certifying  enhanced  in-use 
compliance  vehicles,  the  use  of 
evaporative  emissions  and  running 
losses  measured  using  CARB's  test 
procedure.  For  recall  testing,  however 
(see  Section  A. (3)  below),  due  to  lower 
cost.  EPA  proposes  to  use  its  own  test 
procedures  with  the  substitution  of 
CARB's  fuel  specifications  and  ambient 
temperatures. 

In  tlieir  certification  appUcation  for 
the  1999  model  year,  manufacturers  will 
also  have  to  identify  which  engine 
families  are  only  meeting  the  somewhat 
less  stringent  transitional  enhanced  in- 
use  standards.  Manufacturers  will  also 


have  to  monitor  the  sales  of  these 
models  to  ensure  they  represent  no 
more  than  25  percent  of  total  sales.  As 
mentioned  earlier,  manufacturers  would 
also  have  to  certify  that  their  vehicles 
would  meet  the  enhanced  in-use  I'M 
standards  proposed  in  Section  A.(4) 
below.  However,  as  that  standard  is  0  20 
g/mi  exhaust  HC  over  a  test  which 
excludes  cold  start  emissions,  EP.A  " 
expects  this  to  be  very  easy  to  do 
relative  to  the  certification  and  recall 
FTP  standards.  Natural  gas  fueled 
vehicles  will  have  the  greatest  difficulty 
meeting  this  I/M  240  standard  relative 
to  compliance  with  the  enhanced  in-use 
FTP  standards,  because  of  these 
vehicles'  relatively  high  emissions  of 
methane  relative  to  NMHC.  The 
enhanced  in-use  standards  over  the  fall 
FTP  exclude  methane,  (i.e..  are  in  terms 
of  NMHC)  and  CARB's  NMOG  standards 
greatly  diminish  methane's  iinportance. 
Howe\  er.  the  I/M  240  test  inciudt^s 
methane  (i.e..  measures  total  HC). 
Overall,  though,  natural  gas  vehicles 
have  very  low  levels  of  NMHC 
emissions  and,  given  the  warmed  up 
nature  of  the  I/M  240  test,  are  still 
expected  to  be  able  to  meet  this 
standard  with  little  difficulty  EPA 
requests  comments  on  how  ihe-^e 
vehicles  should  be  addressed  in 
conventional  and  enhanced  in-u.Ne 
compliance  I/M. 

EPA  also  proposes  that  all  eiih.anced  - 
in-use  compliance  vehicles  provide  easy 
access  for  I/M  pressure  and  purgR 
testing.  Otherwise,  the  types  of  tests 
performed,  the  fuels  used  and  other 
certification  application  dsnaUs  can 
continue  to  be  performed  in  accordance 
with  CARB  rules. 

b.  Seiv  mediuin-duty  vchichs.  C.\RB's 
MOV  standards  for  1995  and  later  mod?! 
years  spply  to  vehicles  between  6,000 
and  14,000  pounds  GVWR,  not 
othenvise  qualifying  as  LDTs.  How^ever, 
CARB  allows,  at  the  manufacturer's 
discretion,  MDVs  over  8500  poundi 
GV\VK  to  be  cenified  as  engines 
according  to  their  requirements  for 
heavy-duty  engines.  EPA  propoi^t'S  that 
all  1999  and  later  model  vehicles 
certified  under  CARB's  LEV  prograir.  es 
MD\'s  be  subject  to  the  enhanced  m-use 
standards  for  MDVs.  Engines  certified 
under  CARB's  requirements  es  hoavy- 
duty  engines  would  be  subject  to  EPA's 
enhanced  in-use  compliance  program 
for  heavy-duty  engines  descri'oed  in 
Section  B.  below. 

The  table  below  ("Proposed 
Certification  and  In-Use  Standards  for 
MDVs  under  the  Enhanced  In-Use 
Compliance  Program")  contains  the 
composite  NMHC  and  NOx  emission 
standards  being  proposed  for  MDVs 
under  the  enhanced  in-use  compliance 


prjjgram.  EPA  is  proposing  a  singLe 
CO  iiposite  hydrocarbon  recall  star.dard 
(fc  .-j  each  subclass  of  MDVs)  that  vvili 
apply  throughout  the  useful  life  of  e 
M  3V.  CompUance  with  the  composite 
N?  IHC  standard  would  be  performed  in 
the  sanie  manner  as  that  for  LD\"i  and 


F'  ^OPOSED  Cept;ficat;on  and  In-Use  Standards  for  MDVs  Under  ^he  Enhanced  In-Use  Compdance  Prog^av 
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LDTs.  using  the  equation  presented 
above  in  Appendix  I.A.2.a.  These 
standards  are  designed  to  pro\nde 
generally  the  same  6tringenc\-  of  control 
as  the  enhanced  in-use  standards  for  the 
heavier  LDTs  presented  in  the  previous 
section. 


EPA  believes  that  the  technoJogv- 
being  applied  to  heavier  LDTs  to  meet 
the  enhanced  in-use  standards  can  be 
applied  to  MDVs  es  well.  EPA  requests 
comments  on  the  applicability  of 
standards  equivalent  to  the  enhanc'-d 
in-use  standards  for  LDTs  to  MD\'s. 


Test 
weight  (lbs) ' 


Category 


Composite " 
NMHC 
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3  mentioned  earlie.-,  EPA  ii- 
(1  josing  to  allow  up  to  25  perc€"t  of 
■^.ufacturer's  1999  model  year  ^VDV 
-s  fleet  to  comply  widi  '"trans'.ticr.ii!"' 
btar  cards  that  are  less  stringent  than  the 
en  1  meed  in-use  standards.  The  table 
3b<  I  -e  also  contains  the  prcipo^ed 
star  dards  for  such  '  transitional" 
:  cles.  The  proposed  compcs;te 
;  dards  for  the  transitional  MDV>  =.*•,- 
,;hly  equivalent  m  sthngency  for 
Ni^  I's  as  tiiey  are  for  LDTs.  As  vsith  the 
?.-]|imced  in-use  complianty  LDTs.  E?.^ 
•oposing  a  single  composite 
1  "ocarbon  standard  (for  t-dch  SLibcloss 
I .  DVs)  that  will  apply  tl^ruusho-t  the 
|ul  life  of  a  transitional  NIDV 

ifomia's  definition  of  MDVs 
dllides  trucks  which  EPA  includ':'?  in 
ijeSnition  of  LDTs  (i.e..  these  up  to 
pounds  GVVVRl,  as  well  a=;  tr^icks 
^  considers  heavy-du*y  li-ucks  [i.e.. 

between  8501  and  14.0D0  pour.ds 
'\ti'R).  In  its  past  ralemakin^s 
i  wishing  HC.  CO  and  NOv'standii'ds 
IDTs.  EPA  found  no  tpchnolo-^.c^! 
'  :ems  that  would  limit  the 
ication  of  engine  or  catalyst 
ipoiogv  to  only  those  tmcks  beLiw 
pounds  G\^Vr  (50  PR  10651;  EPA 
"ind  sufficient  reason  to  Limit 
yst  technology  to  onl>  thsse  heavv- 
trucks  below  14,000  po'jnds 
IV'R,  but  this  distinction  coincicps 
GARB'S  split  between  .MDVs  €T.i 
y-duty  vehicles.  The  primarj- 
ihs  of  meeting  C\RB  "s  Lr\' 
pards  will  likely  be  an  additional 
yst  which  begins  operation  very 
dy  to  reduce  cold-start  emissioni 
an  electrically  heated  catalyst  J. 


til 


EPA  is  unaware  of  any  evidence  which 
would  limit  the  use  of  this  technology 
to  only  thoi>e  vehicles  up  to  6000 
pounds  GMVR,  particularly .gi\en  tiie 
fact  that  trucks  up  to  14.000  pounds 
GMVR  already  are  catalyst  equipped. 
EPA  requests  comments  on  al!  of  the 
proposed  MDV  standards,  including  the 
assumptions  made  regarding  the  levels 
of  evaporative  emissions  f'om  NlDVs 

As  will  be  the  case  for  LDVs  and 
LDTs.  m.anufacturers  would  continue  to 
'certify  to  CURB'S  certification  MD\' 
standards.  Kov.ever.  here,  wi'h  regard  to 
MDVs,  the  de.riionstration  of  compliance 
with  the  enhanced  in-use  standards 
would  be  more  significant,  given 
C.\RB's  standards  for  post-199S  MDVs. 
.Manufacturers  would  be  still  be 
required  to  submit  information  already 
required  by  C.\RB  alons  wiih  the 
calculation  of  ccmposiie  N".\!HC 
emissions  using  the  equation  presented 
above  and  a  showing  that  composite 
.N'MHC  and  NOx  emissions  corapiv  with 
the  enhanced  in-use  standards 
contained  in  the  above  table.  The 
application  would  also  include  such 
additional  information  as  mav  be 
necessary  to  show  that  the  vehicle 
engine  famiily  will  meet  these  standards 
under  typical  in-use  conditions  for  its 
full  useful  life,  which  would  be 
enforced  through  the  enhanced  in-use 
recall  program.  Manufacturers  would 
also  have  to  demonstrate  compliance 
with  the  enhanced  in-use  I'M  standards. 
However,  again,  this  will  be  much  easier 
than  that  with  respect  to  the  full-life 
certification  and  recall  standards. 


For  the  1999  model  year  onlv, 
manufacturers  will  have  to  designatt- 
those  engine  families  certifying  to  the 
less  stringent  transitional  enhanced  in- 
use  standards  and  monitor  sales  to 
ensure  sales  of  these  engine  famines 
stays  at  or  below  25  percent  of  total 
sales.  These  standards  would  L^ 
applicable  to  all  MDVs  regardlps^  of  fufl 
t>  pe.  .■\s  for  LD\'s  and  LDTs.  all  post- 
1998  model  year  MDVs  will  be  required 
to  provide  easy  access  for  I.'M  pressure 
and  purge  checks.  Com.ments  a-e 
requested  on  all  these  require.ments  and 
on  the  extent  to  which  Lhese 
require.ments  complement  C.\RB's 
existing  LEV  program  for  MD\'s 

For  flexibility.  EPA  is  also  propos.n; 
optional  engine-based  standa'ds  for 
diesel-powered  and  incomplete  vehicle 
engine.s  used  in  MDVs  with  G\'\VR 
between  8.501  and  14,000  pounds 
(Under  C.\P-B's  motor  vehicle  control 
program,  such  MDV  engines  have  th- 
option  tp  certify  to  engine-based 
standards.)  Manufacturers  of  such  MDV 
engines  may  elect  to  comply  with  the 
chassis-based  program  discussed  in  this 
sf>ction  or  they  may  elect  to  ce.li^-  to 
the  engine-based  standards  described  :n 
Section  B.  of  this  app.endix.  The  read';r 
is  directed  to  that  section  for  more 
information  on  the  proposed  engine- 
based  standards  and  other  MD\"eng;r.e 
requirements  under  this  program 

c.  Aiitkority.  As  explained  above  in 
Section  ]II.A.2.a  of  the  preamble,  in 
promulgating  a  PIP  under  section 
1 10(c),  EP.*v  may  take  any  actions  the* 
the  state  could  take.  As  section  209  of 
the  C,\.A  provides  that  California  is  not 
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preempted  from  adopting  and 
implementing  a  motor  vehicle  emissions 
control  program  provided  its  program 
satisfies  the  criteria  of  section  209(b). 
EPA  believes  that  it,  acting  on  behalf  of 
California  in  the  context  of  a  FIP,  may 
adopt  a  motor  vehicle  program  or 
supplement  California's  own  motor 
vehicle  program  provided  that  EPA's 
actions  would  satisfy  the  criteria  of 
section  209(b)  for  a  waiver  of  federal 
preemption.  That  section  provides  that 
EPA  is  to  grant  Cahfomia  a  waiver  of 
preemption  if  the  State  determines  that 
its  standards  "will  be,  in  the  aggregate, 
at  least  as  protective  of  public  health 
and  welfare  as  applicable  federal 
standards." 

Section  209fb)  further  provides  that 
no  waiver  is  to  be  granted  if  EPA  finds 
that  (A)  the  determination  of  the  State 
that  the  standards  are.  in  the  aggregate, 
at  least  as  protective  of  public  health 
and  welfare  as  the  otherwise  applicable 
federal  standards  is  arbitrary  and 
capricious,  (B)  State  standards  are  not 
needed  to  meet  compelling  and 
extraordinary  conditions,  or  (C)  the 
State  standards  and  accompanying 
enforcement  procedures  are  not 
consistent  with  section  202(a).  EPA  has 
interpreted  the  consistency  criterion  as 
meaning  that  California  motor  vehicle 
standards  and  accompanying 
enforcement  procedures  must  satisfy  the 
leadtime  requirements  of  section 
202(a) — that  they  be  technologically 
feasible  within  the  leadtime  provided, 
taking  into  account  the  cost  of 
compliance — and  not  impose 
inconsistent  certification  test  procedure 
requirements  such  that  the  same  vehicle 
could  not  be  used  to  comply  with  both 
state  and  federal  certification 
requirements  (see  e.g..  43  FR  32182  (July 
25,  1978),  40  FR  30131  (July  18,  1975), 
43  FR  1839  (January  12,  1978)). 

EPA  believes  that  the  enhanced  in-use 
compliance  program  for  light  and 
medium-duty  vehicles  that  would  be 
applicable  to  vehicles  and  engines  in 
California  under  the  proposed  FIP 
would  satisfy  the  section  209  waiver 
criteria.  Thus,  California  could 
undertake  the  enhanced  in-use 
compliance  program  described  in  this 
appendix,  and,  therefore,  EPA  has 
authority  under  section  llO(c)  to 
undertake  the  proposed  programs. 

With  respect  to  the  protectiveness  of 
the  standards,  all  of  the  proposed 
standards  are  at  least  as  protective  as  the 
otherwise  applicable  federal  standards 
(e.g.,  the  Tier  1  NOx  and  NMHC 
standards  in  the  case  of  light-duty 
vehicles  and  the  generally  applicable 
NOx  and  NMHC  standards  in  the  case 
of  the  vehicles  and  engines  covered  by 
the  medium-duty  and  heav-y-duty 


aspects  of  the  enhanced  in-use 
compliance  program).  Indeed,  these 
standards  are  at  least  as  stringent  as  the 
comparable  standards  that  California 
has  already  adopted  and  for  which 
waivers  have  already  been  granted. 

With  respect  to  the  need  to  meet 
compelling  and  extraordinary 
conditions,  EPA  has  repeatedly  found 
that  California's  air  quality  problems 
satisfy  the  need  criterion  of  section 
209(b)  (see,  e.g.,  49  FR  18887  and  18890 
(May  3,  1984).  58  FR  4144  (January  13. 
1993)).  Moreover,  the  magnitude  of  the 
reductions  in  emissions  needed  to  reach 
attainment  in  the  FIP  areas,  including 
mobile  source  emissions  (discussed 
above  in  Section  III.H.2  of  the 
preamble),  provides  ample  evidence  of 
the  need  for  more  stringent  motor 
vehicle  emission  standards  in 
California. 

Finally,  with  respect  to  the  criterion 
of  consistency  with  section  202(a),  EPA 
believes  that  its  proposed  enhanced  in- 
use  compliance  program  is  consistent 
with  both  the  technological  feasibility 
and  certification  elements  of  that 
criterion.  For  the  reasons  explained 
below,  EPA  believes  that  the  enhanced 
in-use  compliance  program  is 
technologically  feasible  within  the 
leadtime  provided,  taking  into  account 
the  cost  of  compliance.  Moreover,  no 
aspect  of  the  eiihanced  in-use 
compliance  program  establishes  any 
new  certification  test  procedures  that 
are  inconsistent  with  either  existing 
federal  or  California  test  procedure 
requirements.  Consequently,  EPA 
believes  that  its  proposed  enhanced  in- 
use  compliance  programs  satisfy  this 
prong  of  section  209  as  well. 

3.  Enhanced  In-use  CompUance  Recall 
Program 

Historically,  EPA  has  enforced 
emissions  standards  through  an  in-use 
testing  program  commonly  referred  to  as 
the  "recall"  program  (39  FR  44375,  Dec. 
23,  1974),  as  provided  by  section  207(c) 
of  the  CAA.  This  section  requires 
manufacturers  to  take  remedial  actions 
if  EPA  finds  that  a  "substantial"  number 
of  vehicles,  although  properly 
maintained  and  used,  fail  to  conform  to 
an  applicable  emissions  standard  during 
their  useful  life. 

EPA  is  proposing  a  recall  program 
under  the  enhanced  in-use  compliance 
program  that  is  different  in  several 
aspects  compared  to  the  program 
established  pursuant  to  CAA  section 
207(c)  for  49  state  vehicles  and  engines. 
The  differences  and  the  rationale  for 
them  are  described  fully  in  the 
paragraphs  below.  The  recall  provisions 
described  in  this  section  apply  to  1999 
and  later  model  year  light-duty  vehicles. 


light-duty  trucks,  and  medium-duty 
vehicles  certified  to  the  chassis-based 
standards  described  in  the  previous 
section.  These  recall  provisions  also 
apply  to  on-highway  HDEs  and  nonroad 
engines,  except  as  noted  in  the  recall 
provisions  contained  in  section  B  for 
HDEs  and  section  C  for  nonroad  engines 
below. 

EPA  has  based  the  enhanced  in-use 
compliance  recall  program  on  its 
current  recall  program,  where  possible. 
Thus,  aspects  of  the  program  not 
specifically  discussed  here  will  be  the 
same  as  in  the  current  program  (see  40 
CFR  part  85  subpart  S).  For  example,  all 
test  procedures  utilized  will  be  current 
Federal  procedures,  with  the  exception 
of  ambient  temperatures  used  in  the 
evaporative  emission  and  running  loss 
testing  and  the  fuel  used  in  all  testing. 
EPA  will  utilize  CARB's  ambient 
temperatures  and  CARB  Phase  11 
reformulated  gasoline  in  recall  testing. 

If  CARB  decides  to  enforce  the 
enhanced  in-use  compliance  recall 
program  and  assume  responsibility  for 
the  recall  program.  CARB  will  likely  use 
its  own  detailed  recall  methodologies, 
for  which  it  has  received  waivers  under 
section  209  of  the  CAA.  with 
appropriate  changes  to  ensure 
compliance  with  the  changes  described 
below.  EPA  requests  comments  on  the 
use  of  current  recall  practices  where  not 
modified  below,  as  well  as  the  possible 
performance  of  recall  testing  by  CARB 
using  their  procedures. 

The  proposed  enhanced  in-use 
compliance  recall  program  is  discussed 
in  detail  in  the  following  sections:  (a) 
Recall  standards  (b)  consideration  of 
maintenance,  tampering,  and  abuse,  (c) 
test  vehicle  selection,  (d)  testing 
throughout  the  vehicles'  useful  life,  (e) 
vehicle  family  selection,  (f)  criteria  for 
requiring  recall,  (g)  mandatory  owner 
participation  in  recall  repairs,  (h) 
geographic  extent  of  recall,  (i)  technical 
feasibility,  and  (j)  alternatives. 

a.  Recall  standards.  The  key  premise 
of  the  enhanced  in-use  compliance 
recall  program  is  that  vehicles  meet 
their  certified  emission  levels 
throughout  their  entire  useful  life.  The 
standards  which  will  apply  under  the 
enhanced  in-use  compliance  recall 
program  for  LDVs,  LDTs  and  MDVs  will 
be  those  in  the  tables  presented  above 
in  Section  A. (2).  Calculation  of 
composite  NMHC  emissions  will  be 
according  to  the  equation  also  presented 
in  Appendix  I.A.2.a.  above. 

b.  Consideration  of  maintenance, 
tampering,  and  abuse.  For  49  state 
vehicles,  CAA  section  207(c)  limits 
manufacturers'  responsibility  to  those 
vehicles  that  have  been  "properly 
maintained  and  used."  Manufacturers 
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ible  to  exclude  vehicles  that  do  not 

e  such  care  or  cannot  be  proven  to 

received  such  care  froir.  the  recall 

ig  pool  or,  if  ihey  believe  tha*  such 

c'.es  have  been  included,  challenge 

lalidity  of  any  findings  made.  Due 

'.  lis  limitation,  EPA  generally  only 
>  vehicles  that  ha^'e  been  n:a:n;a::n^d 
-wd  in  strict  acccrdarxp  to  ih^ 

iter's  mauitenance  nianual.  I*,  is 
icularly  difficult  to  find  o'.der 
clcs  vviih  sufficient  documer-ta'icr. 
)  prove  "proper  care."  The  cur-en: 

'  :rani,  therefore,  provide?  lirli 
nt:ve  to  the  raonufactu^er  tc  d^sicn 
build  vehicles  with  durable 
ssions  performance  under  :iDrn:.i"  :?r 
cal  maintenance  and  u?e. 

^  mentioned  in  the  intrcdur.lon  in 
ion  2.d  of  the  preamble.  U-.e  primary 
of  the  enhanced  in-use  -ompl:ar.c;e 

];rara  is  to  ensure  that  vehi'Ie? 
sin  in  compliance  with  emissior.? 
dards  in  use  over  their  full  life 

:  er  normal  operating  conditions.  If 
-ir  vehicles  a-e  to  cease  to  be  a  major 
ce  of  ozone-related  emissions  and 
cJUcompliance  with  the  NA.\QS  for 

manufac'urers  m.ust  mak^:  greater 
-ts  to  ensure  continued  in-ui- 
sions  performance.  Therefore,  E?A 
)oses  not  to  e.vclude  vehicles  trorr. 
II  testing  unless  they  have  been 
ect  to  obvious  abuse  or  tampering. 
ious  abuse  or  tampering  includes: 
,ess  than  one  half  the  recc-mmonded 

of  oil  in  the  engine,  (21  the 
jerate  removal  of  the  catalyst  or 

4  jorative  canister.  (3)  th« 
ocharging  of  a  natural3%  a>p:rated 
le,  and  (4)  damage  to  the  engine  or 
>sion  controls  resulting  frcm  a 
cular  accident.  EPA  is  propDsmi  to 


ng  bec?.u.se  such  actions  can 

•ly  affect  vehicle  emissions  and 
":;anufecturer  has  no  rcuscnable  way 
mtrollmg  or  lim.itinr.  the  impan".  of 

■  e  items  on  emissions.  £FA  requei's 
•nents  on  other  specific  :te~s  th >t 

41-1  meet  these  criteria. 
addition.  EPA  will  not  perfcm".  a 
cle  "tune-up"  or  perform  ether 
.iion  related  repairs  or  mamtena^ce 
.-;■  tcstint;.  EPA  behevos  that  pr?- 
1!  maintenance  would  d-rf^at  t'~--- 

4):>sf  of  th^  enhanced  in-us° . 
pl.ancerorall  program,  whi:.;:  ;>  to 
r  fnco'jjage  durable  design?  T-en' 

'  s  w  hose  proper  connection :? 

;  ca!  to  acceptuble  emi.-ilon 

;  jrmanc-  can  be  de.'^i'ined  to  be 
ktly  to  disconnect  during  normal 
itenance  and  use. 
;  with  current  recall  tevung.  EP.-* 
inspect  vehicles  prior  tc  tesiing  to 

E  rmine  if  nb\  ious  abus;'  or  tampering 
:)ccurred.  As  is  current  EPA 
ice,  the  vehicle  m.anufdcturer  can 


be  present  at  time  of  vehicle 
procurement  and  testing  to  help  ensure 
that  vehicles  are  appropriately  screened . 
for  obvious  abuse  and  tampering 
problems. 

It  is  also  important  to  point  out.  as 
will  be  discussed  in  more  detail  in  the 
next  section,  that  on.'y  vehicles  which 
arc  subject  to  the  new  enhanced  I  M 
program  are  candidates  for  eniianced  in- 
usf  recall  te.siing.  Paticipation  :n  this 
I/M  program  should  encourage  oumers 
to  perform  reasonable  maintenance  and 
deter  emission  related  tampering. 

Again,  EJ  .\  request,}  comments  on  the 
types  of  abuse  or  tam.pering  which 
would  allow  for  the  exclusion  of 
vehicles  from,  the  recall  sample. 
Commenters  should  provide  supposing 
rationale  and  data  to  the  extent 
practicable  so  that  EP.A  may  ascertain 
the  severity.  likelihood,  and  possible 
m.itigating  actions. 

r  Test  vehicle  selection.  EPA 
proposes  to  select  vehicles  for  e.niianccd 
in-use  compliance  recall  testing  from 
the  portion  of  the  vehicle  family 
population  that  is  subject  to  the 
enhanced  I  'M  testing  program:  described 
above.  This  would  essentially  limit 
testing  to  ordy  vehicles  that  are 
registered  in  one  of  the  three  FIP  areus. 
unless  the  State  of  California  opts  to 
adopt  enhanced  I/M  procedures  in  other 
areas  of  the  state.  EPA  is  proposing  to 
lim.it  the  sampling  in  this  way  because 
recall  testing  resources  are  Umited  and 
the  vehicles  registered  in  the  three  FIP 
areas  are  the  most  relevant  with  regard 
to  air  quality  in  these  areas. 
Furthermore,  problems  that  cause 
noncompliance  wiihin  this 
subpopulation  of  vehicles  are  very 
likely  to  exist  in  the  population  ii  a 
whole.  The  reve-sp  m.?.y  not  be  true 
because  I  'M  will  be  insuring  reasonable 
maintenance  and  catching  and 
correcting  emissions  probl-?n:s.  EPA 
beheves  it  would  be  inappropria;'^  t  •. 
require  a  recall  campaign  due  to  a 
problem  found  nutsid?  of  a  FIP  area  that 
enhanced  I M  would  h?ve  po:-s:b'y 
already  corrected. 

EVA.  ri'^quests  crm.m'^nts  on  the  abD\  e 
sampling  m.-ithod".  EP.'^  also  reques"'^- 
co.mments  en  othftr  alternatives, 
including  linrlung  the  sam.phng  to 
vehicles  subject  to  basic  I  M  as  •.-.•ell  as 
enhanced  I'M  or  sempiing  from  th<* 
entire  state's  vehicle  population 

d.  Testing  thrr.u^iioui  the  veh!:  •(■'.- 
vs>^^n!  life.  EPA  prop;)ses  to  cond'.:rt 
i-icall  testing  tJiroughout  ihe  useful  life 
CI  the  vehicles  specified  in  the 
applicable  regulations.  EPA  would  also 
req:;ire  any  necessar.-  rem.ediul  action'^ 
to  ho  performed  on  all  vehicles  in  the 
vehicle  family  still  within  their  useful 
life.  EP.'\  bciie\es  that  r.onductin"  recall 


in  this  manner  is  consistent  with  the 
intent  of  the  enhanced  in-us" 
compliance  program,  which  is  to  hold 
the  manufacTui'ers  responsible  for  in-use 
emissions  compliance  over  the  full 
useful  life  period. 

EP.'^  recognizes  that  vehicles  are  oft'en 
used  for  periods  longer  than  Lhe  useful 
life  period  specified  in  the  applicable 
regulations  In  California,  over  40 
percent  of  onroad  hght-du'y  vehicle^ 
have  o\er  100,000  miles  on  their 
odometers.  EPA  is  concerned  about  th-^ 
emussions  of  vehicles  after  the  end  cf 
the  vehicle's  useful  life  becaube. 
although  such  vehicles  will  stiil  b--^ 
subject  to  I  'M  testing,  manufacturers 
will  be  no  longer  responsible  for 
ensuring  thai  the  \  chicles  remain  in 
compliance  with  the  in-use  rt-call 
standards.  Co.mments  are  requested  en 
whether  other  in-use  compliance 
programs  such  an  enhanced  OBD. 
which  remiain  effective  bevoi.d  the 
vehicle's  statutor}-  useful  life,  h^j 
feasible  and  may  result  in  equal  or 
greater  emission  reductions  than  th- 
proposed  enhanced  in-use  recall 
program. 

For  heavy-duty  engines  (discussed  m 
section  B.  below),  which  are  rebuilt 
several  times  and  are  used  significantly 
longer  than  the  useful  life  specified  by 
the  manufacturer  en  a  regular  basis. 
EPA  is  proposing  rebuild  regulationi 
(see  section  B.)  for  engines  beyond  their 
originally  certified  useful  life.  EP.^ 
requests  com.ments  on  adopting 
com.parabie  rebuild  provisions  for  light- 
duty  and  medium-duty  vehicles  that  are 
certified  to  chassis-based  standards  in 
order  to  ensure  that  these  veiiicles 
continue  tc  meet  in-use  recall  standards 
throughout  their  operating  lives. 

e.  Vehicle  family  selection.  As  wuh 
the  49  state  recall  programi.  EP.A  m.ay 
select  vehicle  families  for  enhanced  m- 
use  com.phance  recall  testing  at  i:s 
discretion.  For  the  49  state  recall 
program,  E?\  e.xamines  a  variety  of 
items  when  choosing  a  vehicle  fam.ily 
for  recall  testing  including  testing  data 
from  ceniHcation  and  prodcfction  line 
audits,  pnxluction  volumes,  and  defo"* 
reports.  EPA  is  likely  to  also  examine 
the^e  items  for  the  enhanced  .n-us<- 
con-piimr.e  recall  program.. 
.\dditirnally,  EP.\  is  planning  to 
examine  e.nhanced  I'M  testing xesuks 
for  patterns  of  failure  within  f  xhaust 
engine  fam.lit'S. 

EPA  also  plans  to  track  the  va-inus 
technologies  being  used  to  meet" 
enhanc(>d  in-use  standards  If  EP.^ 
believes  that  a  technology  m.ay  be  niore 
susceptible  lo  in-use  emissions 
performance  deterioration.  EPA  XT.a\ 
choose  to  proc€>ed  with  recall  testing  cf 
vehicle  fam.ilies  using  that  panicular 
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technology.  Special  concerns  may  arise 
related  to  the  use  of  a  particular  fuel  or, 
more  hkely,  related  to  the  complexity  of 
a  technology  and  therefore  its  additional 
areas  for  failure. 

/.  Criteria  for  requiring  recall.  EPA 
proposes  to,  at  its  discretion,  require  a 
manufacturer  to  recall  vehicles  and  take 
remedial  action  if  the  average  emissions 
of  the  test  vehicles  for  any  regulated 
pollutant  exceed  the  applicable 
emissions  standard.  EPA  proposes  to 
retain  the  discretion  not  to  order  a  recall 
if  it  determines  that  a  recall  action  is  not 
warranted.  Manufacturers  would  be  able 
to  present  data  and  reasoning  to  EPA  for 
the  Agency  to  consider  in  making  a  final 
decision  on  whether  or  not  to  proceed 
with  a  recall.  However,  EPA  is 
concerned  that  the  recall  program  may 
not  be  viewed  as  a  strong  enforcement 
tool  if  its  authority  is  too  discretionary. 
EPA  wishes  to  make  clear  its  intent  to 
hold  manufacturers  responsible  for  in- 
use  failures  of  essentially  all  vehicles 
except  those  that  have  been  subject  to 
obvious  abuse  or  tampering. 

EPA  also  recognizes  that  outlier 
vehicles  in  the  recall  sample  could 
cause  an  inappropriate  recall.  The 
impact  of  an  outlier  on  the  results  of  a 
recall  test  could  be  substantial  because 
the  recall  test  sample  could  be  relatively 
small  (about  10  vehicles).  EPA  would 
allow  manufacturers  to  provide 
additional  test  data  showing  that  a 
vehicle  is  unrepresentative  (i.e.,  an 
outlier),  and  this  data  may  then  be 
considered  by  EPA  in  making  a  final 
determination. 

EPA  is  also  concerned  that  vehicles 
representing  a  small  percentage  of  the 
engine  family  population  (e.g.,  5  percent 
or  less)  could  exhibit  such  relatively 
high  emissions  as  to  cause  the  average 
emissions  of  the  entire  engine  family  to 
greatly  exceed  the  enhanced  in-use 
standards.  For  example,  if  five  vehicles 
per  one  hundred  failed  to  their  pre- 
control  levels  of  7  or  8  g/mi  NMHC  and 
the  remaining  vehicles  had  zero 
emissions,  the  engine  family  would  still 
exceed  its  standard  by  100  percent.  EPA 
is  concerned  about  the  emissions  impact 
of  this  engine  family,  but  is  also 
concerned  about  the  cost,  inefficiency 
and  vehicle  owner  inconvenience  of  a 
traditional  recall  where  95  out  of  100 
vehicles  would  be  returned  to  the  dealer 
but  require  no  repair.  While  the 
enhanced  I/M  program  will  reduce  the 
likelihood  of  occurrence,  such 
situations  may  still  be  common. 
Comments  are  requested  on  alternatives 
to  conventional  recall  in  such  cases. 
Comments  on  innovative  onboard 
diagnostic  capabilities  or  other 
screening  techniques  are  also  requested. 


One  such  approach  is  discussed  in 
section  (j). 

EPA  requests  comments  on  the  recall 
criteria  and  authority  described  above 
for  the  enhanced  in-use  compliance 
recall  program.  EPA  encourages  any 
recommendations  for  adopting  different 
criteria  be  supported  by  data  and 
detailed  rationale. 

g.  Mandatory  owner  participation  in 
recall  repairs.  Because  of  the  potential 
large  negative  impact  that  vehicles 
exceeding  the  standards  have  on  air 
quality,  EPA  believes  that  owners 
should  be  required  to  bring  their 
recalled  vehicles  in  for  repairs.  While 
EPA's  49  state  recall  program  does  not 
require  owners  of  recalled  vehicles  to  go 
to  a  dealership  for  needed  repairs, 
California  does  require  recall  repairs  to 
be  performed  (see  section  2129  of  title 
13  of  the  California  Code  of  Regulations) 
and  the  requirement  is  enforced  by 
denying  vehicle  reregi  strati  on  until  the 
repairs  have  been  made.  (Driving 
unregistered  vehicles  is,  of  course, 
unlawful  and  prohibited.)  California 
currently  begins  to  deny  reregistrations 
six  months  after  the  manufacturer 
begins  its  remedial  action  plan.  EPA 
proposes  that  vehicles  subject  to  the 
enhanced  in-use  compliance  program 
also  be  subject  to  the  same  mandatory    . 
repair  requirements  as  other  California 
vehicles. 

h.  Geographic  extent  of  recall.  EPA  is 
proposing  that  the  enhanced  in-use 
compliance  program  apply  to  all 
vehicles  sold  in  California  for  both 
enforceability  and  environmental 
reasons.  EPA  therefore  proposes  that 
any  required  recalls  also  apply  to  all 
vehicles  of  the  affected  engine  family 
which  have  been  sold  throughout  the 
state.  This  will  also  include  vehicles 
from  all  model  years  that  are  part  of  the 
same  engine  family.  Engine  families 
consist  of  vehicles  with  the  same  basic 
emissions  design  and  performance  and 
problems  with  a  single  model  year's 
vehicles  should  also  exist  on  other 
model  years'  vehicles.  EPA  requests 
comments  on  the  extension  of  recalls  to 
all  vehicles  statewide  versus  only  those 
vehicles  registered  in  the  three  FIP 
areas. 

J.  Technical  feasibility.  As  discussed 
in  Section  A.(2)  above,  EPA  does  not 
expect  manufacturers  to  have  to  reduce 
the  low-mileage  emissions  of  properly 
operating  vehicles  in  order  to  comply 
with  the  proposed  recall  provisions.  The 
degree  that  vehicle  design  changes  are 
necessary  to  better  ensure  improved  in- 
use  emission  performance  under  this 
program  will  depend  on  the 
technologies  and  cost  tradeoffs 
manufacturers  will  make  in  response  to 
CARB's  existing  LEV  and  OBD  programs 


and  the  enhanced  I/M  program.  If  a 
manufacturer  has  sufficient  confidence 
that  its  vehicles  will  comply  with  the 
enhanced  in-use  standards,  there  will 
obviously  be  no  technological  or  cost 
implications. 

However,  if  a  manufacturer  lacks  such 
confidence,  then  vehicle  designs  could 
be  improved.  In  general,  the  durability 
of  every  aspect  of  a  vehicles'  current 
and  future  emission  control  system  can 
always  be  improved.  The  primary  issues 
are  cost  and  the  level  of  reliabihty.  EPA 
expects  each  manufacturer  to  review  the 
durability  of  each  of  its  emission  control 
system  components  and  assess  whether 
it  is  adequate  given  the  additional 
financial  disincentives  of  the  emissions 
in-use  compliance  program  which 
would  occur  should  it  fail.  The  decision 
would  then  be  made  to  further  improve 
design  durability  or  accept  the  current 
durability  as  adequate. 

If  a  manufacturer  decided  that  it 
needed  to  increase  the  probability  that 
its  vehicles  would  comply  with  the 
enhanced  in-use  standards  under 
typical  conditions  of  maintenance  and 
u.se.  EPA  believes  that  numerous 
methods  exist  with  which  this  can  be 
done.  For  example,  vehicular  emission 
control  can  be  divided  into  two  basic 
components,  efficient  combustion  and 
catalytic  conversion.  Efficient 
combustion  relies  primarily  on  fuel 
management  and  sufficient  ignition 
spark,  including  its  timing.  Efficient 
catalytic  conversion  depends  most 
heavily  on  fuel  management  and 
sufficient  active  catalytic  material.  Fuel 
management  in  turn  depends  heavily  on 
the  onboard  computer  and  the  feedback 
control  mechanism  (i.e.,  the  oxygen 
sensor)  and  the  fuel  injector. 

EPA  believes  that  CARB's  existing 
fuel  detergent  program  will  help  address 
manufacturers'  concerns  related  to  fuel 
injector,  intake  valve  and  combustion 
chamber  deposits  and  the  possible 
associated  degradation  of  emission 
control  performance.  EPA  also  believes 
that  fuel  injection  technology  has 
reached  a  sufficient  stage  of 
development  such  that  maintenance  free 
operation  is  possible  (i.e.,  EPA  is  not 
aware  of  any  required  maintenance  for 
fuel  injectors  on  LDVs,  LDTs,  or  MDVs). 
Catastrophic  failure  of  an  individual 
injector  can  always  occur,  but  this 
should  be  immediately  identified  by  the 
OBD  system.  Likewise,  recent  electronic 
ignition  systems  are  also  maintenance 
free,  with  the  exception  of  the  spark 
plugs  and  possibly  the  ignition  wires.  If 
improvements  were  desired  in  these 
areas,  gold  and  platinum  tipped  spark 
plugs  could  be  considered.  These  plugs 
are  already  in  Hmited  use  and  offer  the 
advantage  of  improved  durability. 
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Manufacturers  have  already  utilized,  to 
a  variing  degree,  high  voltage  ignition 
to  le«  sen  the  importance  of  wire 
sepaiation.  as  the  higher  ignition  voltage 
will  cross  a  sizable  gap  in  the  wire  as 
well  as  across  the  spark  plug  tip 
Onb(iard  computers  have  clearly 
generated  a  track  record  of  proper 
operation  over  the  life  of  the  vehicle. 

NOx  emission  control  as  well  as 
efficient  combustion  also  depends  on 
the  proper  operation  of  exhaust  gas 
recirculation  (EGR)  valves.  The  primary 
in-uaa  problem  with  EGR  valves  is 
plugging  or  sticking  due  to  combustion 
products,  particularly  unburned  fuel 
which  can  solidify  with  prolonged 
heating.  A  manufacturer  could  decide  to 
redesign  its  valves  by  smoothing  its 
channels,  eliminating  sharp  bends, 
better  lubricating  valve  axles,  etc..  as 
well  as  changing  the  valve  location  to 
control  temperature  and  deposit 
formation. 

The  two  remaining  emission  controls, 
the  oxvgen  sensor  and  catalysts  (both 
under  body  and  quick  light-off)  are 
widely  recognized  as  key  components  in 
maintaining  proper  in-use  emissions 
performance.  A  manufacturer  could 
decide  to  improve  the  durability  of  the 
active  surface  of  the  ox\'gen  sensor  or 
change  its  placement  in  the  exhaust  to 
limitj  deposits  and  thermal  degradation. 
Likewise,  more  durable  catalyst 
washcoats  exist  relative  to  those 
commonly  used  and  the  overall  loading 
of  catalytic  material  can  also  be 
increased. 

Regarding  evaporative  emissions,  its 
more  basic  operation  should  make  a 
manufacturer's  durability  assessment 
much  easier.  The  key  components 
besides  the  onboard  computer  are  the 
purge  valve,  the  vapor  lines  and  the 
charcoal  canister.  The  design  of  a 
durable  purge  valve  should  be  much 
easier  to  assess  and  improve  if 
neccpsary,  relative  to  an  EGR  valve, 
giveii  the  clean  nature  of  the  vapor 
flowing  through  the  valve.  Non-metal 
vapor  lines  can  be  replaced  with  metal 
lines  if  necessary  to  provide  increased 
confidence  of  leak-free  operation.  With 
adequate  purge,  charcoal  canister 
shoujld  not  fall  below  their  in-use  design 
capacity  with  time  or  usage. 

Wiiile  uncertainty  exists  as  to  exactly 
how  manufacturers  will  choose  to 
conij>|y  with  this  program,  the  main 
issu«  tippears  to  be  one  of  further 
impidvemcnts  in  durability  versus  cost 
trade  offs.  The  propram  i.ppcars  to  be 
tei.  h;  j  jlogically  feasible.  A.s  for  the 
cost' .  €;stirrjatps  of  which  are  contained 
in  thr  draft  K!A  supporting  this  P'lP, 
KV.\  lif'Ueves  thorn  tu  be  reasonable. 

/.  jMtciT.atiws.  The  objective  of  the 
prr'p  -i^d  enhanced  in-u^o  compliance 


recall  program  is  to  identify  and  correct 
systemic  design  defects  or  lack  of 
durability  within  an  engine  family. 
However,  as  discussed  in  section  A.(f).. 
the  proposed  enhanced  in-use  standards 
could  be  exceeded  if  just  a  few  percent 
of  the  vehicles  within  an  engine  family 
had  high  emissions,  even  though  the 
rest  emitted  at  well  below  the  standard. 
In  this  situation,  recalling  the  entire 
engine  family  to  correct  random  defects 
which  result  in  a  few  high  emitters  is 
inefficient,  inconvenient  and  costly. 
Hopefully,  the  enhanced  I/M  program 
will  identify  and  correct  these  high 
emitters.  However,  in  some  situations 
such  as  a  defect  in  the  cold  start 
emission  control  system,  the  I/M 
program  will  not  identify  the  problem. 
On-board  diagnostics  could  identify  the 
problem,  but  it  does  not  guarantee  that 
the  owner  will  seek  repair  of  the  defect 
in  a  timely  manner.  This  may  be 
especially  a  concern  for  older  vehicles 
where  the  relative  cost  of  repairs 
compared  to  the  value  of  the  car  is  high. 

An  alternative  to  th»  proposed 
enhanced  in-use  recall  program  involves 
the  use  of  remote  sensing  to  quickly 
identify  individual  vehicles  with  excess 
emissions.  Remote  sensing  of  emissions 
is  now  required  by  federal  law  in  all 
non-attainment  areas  subject  to 
enhanced  I/M,  including  the  three  FIP 
areas.  A  potentially  more  effective 
approach  could  utilize  recent  advances 
in  electronics  which  allow 
communication  between  the  vehicle's 
on-board  diagnostic  system  and  a 
roadside  transmitter.  This  type  of 
communication  with  moving  vehicles 
has  been  developed  to  substitute  for  toll 
booths  on  highways  and  bridges,  and  for 
collecting  use-fees  for  heavy  trucks. 
GARB  will  soon  be  demonstrating  the 
application  of  this  technology  to  on- 
board diagnostics.  Under  this  concept, 
when  prompted,  a  small  transmitter  on 
the  vehicle  would  communicate  the  VIN 
and  if  the  on-board  computer  has  sensed 
any  emission  control  system  defects. 
The  owners  of  vehicles  with  defects 
would  be  notified  by  mail  to  repair  the 
vehicle  and  report  to  a  smog  inspection 
station  for  verification.  This  is  the  same 
remedy  that  will  soon  be  required  of 
owners  whose  vehicles  fail  a  remote  or 
roadside  emission  test  in  an  area  with 
enhanced  I/M. 

The  advantages  of  such  a  system 
include  assuring  that  vehicles  with  high 
emissions  are  repaired  quickly,  rather 
tlian  up  to  two  years  later  at  the  next 
I/M  test.  This  would  help  lower  average 
in-use  emi.-^sions  closer  to  the 
certificatidu  standard.  In  addition,  this 
appruacli  would  remain  effective 
lhrouv",hout  the  vehicle's  life,  an 
important  advantage  over  the  propost;d 


enhanced  in-use  compliance  program, 
since  over  40  percent  of  California's 
light-duty  on-road  vehicles  have 
exceeded  their  100.000  mile  useful  life. 

Like  the  I/M  240  test,  the  objective  of 
GARB'S  ODD  program  is  to  identify 
nearly  all  problems  causing  excess 
emissions.  Thus,  this  same  remote 
detection  system  could  also  lower  the 
cost  of  periodic  inspections  since  the 
inspection  could  be  performed  by 
driving  by  an  unmanned  sensor  at  any 
time.  The  cost  of  such  an  inspection 
would  be  minimal,  and  could  quickly 
offset  the  cost  of  equipping  new 
vehicles  with  an  on-board  transmitter. 

The  major  disadvantage  of  this 
approach  is  that  the  remote  sensing 
technology  has  not  been  fully 
demonstrated.  Thus,  EPA  cannot  yet 
propose  the  details  of  a  regulation 
which  would  implement  such  a 
requirement  as  part  of  the  FIP,  However, 
EPA  is  seeking  comments  on  whether 
this  approach  has  sufficient  merit  to  be 
considered  as  an  alternative  or 
complement  to  the  proposed  enhanced 
in-use  compliance  program. 

4. 1/M-Based  Recall  Program 

The  I/M  aspect  of  the  enhanced  in-use 
compliance  program  (also  referred  to  as 
the  I/M-based  recall  program)  proposed 
today  applies  only  if  a  significant 
portion  of  vehicles  do  not  meet  the 
enhanced  in-use  I/M  standards.  The 
enhanced  I/M  test  equipment,  test 
procedures,  and  other  physical  elements 
of  the  program  will  remain  unchanged 
from  that  described  in  Section  III.D.2.C, 
of  this  preamble  or  from  any  equivalent 
program  adopted  by  Galifomia.  All  1999 
and  later  model  year  Galifomia  LDVs. 
LDTs  and  MDVs  covered  by  the 
enhanced  in-use  standards  described  in 
Section  A. (2)  above  will  be  included  in 
this  program,  regardless  of  fuel  type, 
(See  section  in.D.2.c.  of  this  preamble 
for  a  description  of  I/M  for  non- 
Galifomia  vehicles.) 

Overall,  the  enhanced  in-use  I/M 
program  does  three  things.  First,  it 
implnmenls  a  more  stringent  set  of  I/M 
emission  levels  (hereafter  referred  to  as 
the  enhanced  in-use  I/M  standards). 
Second,  it  creates  a  maximum  fraction 
of  any  particular  exhaust  emission 
engine  family  which  can  fail  the  more 
stringent  enhanced  in-use  I/M  standards 
williout  consequence  for  the 
manufacturer  (hereafter  referred  to  as 
the  liability  threshold).  Third,  once  the 
failure  rate  of  the  enhanced  in-use  I'M 
standards  exceeds  the  liability 
threshold,  it  initiates  a  selective  recall 
and  makes  the  vehicle  manufacturer 
liable  foi  the  repairs  resultijig  from 
subsequent  I/M  failures.  As  described 
above,  the  purpose  of  this  program  is  to 
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encourage  manufacturers  to  place  a  high 
design  priority  on  in-use  vehicle 
performance  and  ease  of  repair  in  order 
to  ensure  that  vehicles  comply  with 
their  certification  standards  in-use. 

The  sequence  of  events  at  a  typical 
enhanced  I/M  test  facility  vdll  be  as 
follows.  Vehicles  brought  for  testing 
will  be  measured  against  two  sets  of 
standards:  the  conventional  enhanced 
I/M  standards  described  in  Section 
III.D.2.C.  of  this  preamble  and  the  lower 
enhanced  in-use  I/M  standards 
described  below.  Unless  a -significant 
portion  of  vehicles  in  any  engine  family 
have  failed  the  enhanced  in-use  I/M 
standards,  vehicle  owners  will  only  be 
required  to  repair  their  vehicles  if  they 
fail  the  conventional  enhanced  I/M 
standards.  However,  the  number  of 
vehicles  failing  the  more  stringent 
enhanced  in-use  I/M  standards  will  be 
tallied.  If  the  percentage  of  a  specific 
engine  family  failing  the  enhanced  in- 
use  I/M  standards  exceeds  the  liability 
thresholds  described  below,  two  events 
occur.  First,  future  vehicles  of  this 
particular  engine  family  failing  the  more 
stringent  enhanced  in-use  I/M  standards 
now  must  be  repaired  and  retested. 
Second,  the  manufacturer,  and  not  the 
vehicle  owner,  will  be  responsible  for 
the  repairs  for  vehicles  still  within  their 
statutory  useful  life  which  have  not 
obviously  been  abused  or  tampered  with 
in  a  manner  likely  to  affect  emissions 
(i.e.,  an  I/M-based  selective  recall).  As 
described  below,  the  enhanced  in-use 
I/M  standards  are  numerically  higher 


than  the  enhanced  in-use  FTP  emission 
levels.  Thus,  as  long  as  vehicles  are 
performing  close  to  the  standards  to 
which  they  are  certified,  only  the 
conventional  enhanced  L'M  program 
will  apply  and  there  will  be  no  post- 
manufacturing  consequence  for  the 
manufacturer  of  the  enhanced  in-use  1/ 
M  program. 

The  sections  below  describe  the 
nature  of  the  proposed  enhanced  in-use 
I/M  program  including  testing, 
enhanced  in-use  L'M  standards, 
threshold  for  manufacturer  liabiUty, 
tracking  of  enhanced  in-use  I/M  test 
results,  repair  responsibility,  geographic 
coverage,  and  other  administrative 
aspects  of  the  program. 

a.  Testing.  As  discussed  in  more 
dptail  in  Section  III.D.2.C.  of  this 
preamble,  three  tj'pes  of  I/M  tests  will 
be  performed  on  light-  and  medium- 
duty  vehicles.  First,  exhaust  emissions 
will  be  measured  using  the  I/M  240  test. 
Second,  purge  and  pressure  tests  will  be 
performed  to  establish  the  evaporative 
system's  functionality  and  integrity. 
Finally,  a  visual  inspection  will  be 
performed  to  check  for  missing   . 
canisters,  catalysts,  etc.  which  would 
indicate  that  obvious  tampering  or 
abuse  has  occurred.  Vehicles  with 
obvious  tampering  or  abuse  which  fail 
the  enhanced  I/M  240,  pressiue,  or 
purge  tests  will  require  repair  at  the 
owner's  expense. 

EPA  proposes  to  include  post-1998 
model  year  diesel-  and  alternative- 
fueled  (CNG  and  LPG)  vehicles  in 
enhanced  I/M  testing,  as  well  as 


gasoline  vehicles.  Evaporative  system 
checks  would  be  revised  where 
appropriate  for  alternative- fueled 
vehicles,  since  some  fuel  types  (e.g., 
dieso!  fuel  and  pressurized  fuels) 
produce  little  or  no  evaporative 
emissions  as  long  as  their  fuel  tanks  are 
not  ruptured.  Dissel-fueled  vehicles  are 
currently  exempt  from  most  I/\I 
programs,  because  their  HC  emissions 
are  inherently  low  and  their  historical 
control  of  NOx  emissions  has  not 
depended  on  technologies  that 
deteriorate  significantly  over  time. 
Alteniative-fueled  vehicles  have  been 
exempted  btx;ause  of  their  low  numbers. 
However,  as  the  emission  standards 
applicable  to  post-1998  model  year 
vehicles  will  be  very  stringent 
regardless  of  fuel  type,  EPA  is  proposing 
that  every  vehicle  be  tested  under  the 
enhanced  I/M  program,  regardless  of 
fuel  type.  EPA  requests  comment  on  the 
testing  of  diesrl-  and  alternative-fueled 
vehicles  in  the  proposed  enhanced  in- 
use  I/M  program. 

6.  Proposed  enhanced  in-use  I/M 
standards.  The  table  below  ("Proposed 
Enhanced  In-Use  I/M  Standards  for 
UDVs  and  LDTs")  summarizes  the 
enhanced  in-use  I/M  standards 
proposed  in  this  NPRM  for  1999  and 
later  model  year  LDVs  and  LDTs. 
Passage  or  failure  of  these  standards  will 
be  used  to  determine  compliance  uith 
the  liability  thresholds.  These  standards 
will  also  be  used  to  determine  the  need 
for  repairs  and  retesting  after  the 
liability  threshold  has  been  exceode<l 


Proposed  Enhanced  In-Use  I/M  Standards  for  LDVs  and  LDTS 


Vetucle  dass 


LDVs  &  LDTs  (0-3750  lbs  LVW) 
LDTs  (3751-5750  lbs  LVW)  


Categofy 


Enhanced  IrvUse 

Transitional  

Enhanced  IrvUsa 
Transitional  


Exhaust 
THC« 
(g/mi) 


0.20 
0.34 
0.29 
0.44 


NOy  (g.'TTM) 


HaH  life 


0.30 
0.60 
0.60 
1.05 


Full  lite 


0.45 
0.90 
0.75 
1.35 


•An  evaporative  system  pressure/purge  check  will  also  be  performed  during  the  Inspection.  If  the  vehicle  passes  tfie  pressure/purge  check  the 
evaporative  emissions  system  is  assumed  to  be  functioning  property. 


As  mentioned  above,  under  enhanced 
L/M,  e.xhaust  emissions  will  be 
measured  over  the  I/M  240  test 
procedure,  a  shortened  version  of  the 
certification  test  procedure.  Emissions 
measured  over  the  I/M  240  test 
procedure  and  the  certification  test 
procedure  are  somewhat  different  for  a 
number  of  reasons.  First,  different 
vehicles  with  the  same  overall  FTP 
emissions  will  perform  differently  over 
each  segment  of  the  FTP.  Because  only 
part  of  the  certification  driving  cycle  is 
used  in  the  I/M  240  test,  individual 
vehicles  with  the  same  FTP  emissions 


may  produce  somewhat  different  L'M 
240  emissions.  Also,  and  most 
importantly  for  NMHC  emissions,  the 
absence  of  a  cold  start  in  the  I/M  test 
will  tend  to  reduce  variability  and  result 
in  a  lower  g/mi  value  for  the  I/M  test. 
Other  factors  contribute  to  greater 
voriabihty  between  the  full  FTP 
and  I/M  240  testing.  These  factors 
include  the  type  of  driving  a  vehicle 
encountered  immediately  previous  to 
the  test,  the  specific  fuel  in  its  tank,  and 
numerous  other  environmental  factors 
which  can  be  controlled  in  certification 
and  recall  testing,  but  which  cannot  be 


controlled  in  I/M  testing,  such  as 
temperature  and  humidity.  Therefore, 
an  important  objective  of  the  enhanced 
in-use  I/M  standards  is  to  provide  an 
incentive  for  manufacturers  to  design 
vehicles  which  do  not  have  significant 
emissions  increases  when  operated 
under  such  t\-pical  in-use  conditions  as 
compared  to  the  highly  standardized 
FTI'.  If  vehicles  continue  to  be  produced 
with  a  high  degree  of  emissions 
sensitivity,  their  increased  emissions 
under  typical  use  (versus  the  FTP) 
would  sutxstantially  add  to  the 
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enaissions  burden  caused  by  light-  and 
m(!dium-duty  vehicles. 

[jcnsidering  the  factors  just  described 
and  non-vehicle  related  test  variability, 
th  jlenhancpd  in-use  I/M  standards  in 
th  "'table  above  ("Proposed  Enhanced 
In  Use  I/M  Standards  for  LDVs  and 
LE  Ts")  are  being  proposed.  EPA 
be  jeves  these  levels  represent  a 
re;  itonable  balance  betvv'een  granting  a 
cushion  between  certification  and  I/M 
enissions  levels,  and  in  establishing 
m.  iliufacturer  liability  and  the  need  to 
pr  n'ide  a  greater  incentive  for  the 
design  of  emission  controls  systems 
wli  ch  maintain  low  emissions  under 
va-  ations  in  typical  in-use  conditions. 
(For  example,  the  proposed  enhanced 
in  ijise  THC  I/M  standard  is  0.20  g  'mi. 
2.2  times  higher  than  CARB's  100,000 
mile  certification  NMHC  standard  for 
LDVLEVsof0.9g/mi.) 

Due  to  the  fact  that  the  I/M  240  test 
on:ly  measures  warmed-up  exhaust 
emissions,  compliance  with  these 
standards  should  not  be  any  more 
technologically  challenging  or  costlv 


than  compliance  with  the  recall 
standards  already  discussed  in  Section 
A.(3)  above.  The  only  issue  could  be  a 
vehicle's  emissions  variability  over  the 
IM240  test  relative  to  the  full  FTP,  as 
mentioned  above.  There  is  no  inherent 
technical  reason  for  exhibiting  this 
variabiity,  except  a  lack  of  concern  that 
vehicles'  emission  controls  operate  fully 
over  all  types  of  normal  driving  and  not 
only  over  the  exact  driving  sequence 
embodied  in  the  FTP.  In  fact,  many  if 
not  most  vehicles  already  exhibit 
similar  control  over  both  tests. 

The  enhanced  in-use  I/M  standards 
for  LDTs  were  derived  using  the  same 
factors  and  methodology  described 
above  for  LDVs.  As  with  LDVs,  EPA  is 
also  proposing  a  single  THC  I/M 
standard  for  each  subclass  of  LDTs  that 
will  apply  throughout  the  useful  life  of 
a  LDT.  EPA  believes  that  the  technology 
and  emissions  performance  of  LDTs  will 
be  similar  to  that  of  LDVs  and  therefore 
the  same  factors  can  be  used  for 
establishing  the  enhanced  in-use  1/M 
standards  for  LDTs.  EPA  requests 


comments  on  the  reasonableness  of  this 
assumption. 

Similar  factors  were  used  to  derive 
the  transitional  enhanced  in-use  I/M 
standards.  As  described  in  Section  A. (2) 
above,  these  standards  will  apply  to  up 
to  25  percent  of  each  manufacturer's 
sales  of  1999  model  year  vehicles.  EPA 
requests  comments  on  these  levels,  as 
well. 

The  table  below  ('Proposed  Enhanced 
In-Use  I/M  Standards  for  MDVs") 
contains  the  proposed  enhanced  in-use 
I/M  standards  for  MDVs.  These 
standards  will  apply  to  all  California 
MDVs  certified  to  chassis-based 
standards.  (Those  MDV  engines  rertified 
to  the  engine-based  standards  are  not 
subject  to  the  enhanced  in-use  1/M 
provisions,  as  described  in  Section  B. 
below.)  The  enhanced  in-use  I/M 
standards  for  MDVs  pro%  ide  essentially 
the  same  cushion  between  themselves 
and  the  enhanced  in-use  standards  for 
MDVs  as  described  above  for  the 
enhanced  in-use  I/M  standards  for  LDVs 
and  LDTs. 


Proposed  Enhanced  In-use  I/M  Standards  for  MDVs 


Test  Weight 
(lbs). 


lOflOl-14,000 


Category 


Entianced  IrvUse 

Transitional 

Enhanced  In-Use 

Transitional 

Enhanced  In-Use 

Transitional 

Enhanced  In-Use 

Transitional 

Enhanced  In-Use 
Transitional 


Exhaust  >- 

NOx  (g/mi) 

NMHC 
(g/mi) 

Half  life 

Full  life 

0.24 

0.30 

0.45 

0.40 

0.60 

0.90 

0.31 

0.60 

0.75 

0.51 

1.05 

1.50 

0.37 

0.90 

1.20 

0.62 

1.65 

2.25 

0.43 

1.05 

1.35 

0.73 

1.95 

2.70 

0.57 

.1.50 

2.10 

0.95 

3.00 

4.20 

-Test  v^eight  is  the  average  of  curb  weight  and  GVWR. 

^.An  evaporative  system  pressurepurge  check  will  also  be  performed  during  the  inspection.  If  the  vehicle  passes  the  pressure/purge  check,  the 
evdiKfrative  emissions  system  is  assumed  to  be  functioning  properly. 
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1>  milar  to  the  light-duty  enhanced  in- 
l/.M  standards,  the  enhanced  in-use 
pliance  I/M  standards  for  MDVs 
h  )lild  be  more  easily  met  relative  to  the 
i^inced  in-use  MDV  FTP  emission 
dards  for  composite  NMHC  and 
i  described  in  Section  A. (3)  above. 
'  vas  the  case  for  light-duty  vehicles, 
lack  of  a  cold  start  in  the  IM240  test, 
goijierally  higher  numerical  standard 

s  and  the  fact  that  evaporative 
enn|t|5sions  are  not  quantitatively 
im  luded  together  should  more  than 
coir  pensate  for  any  variability  resulting 
the  use  of  the  shorter  IM2  4T  cycle, 
is  particularly  true  given 
manufacturers  will  have  the  ability  to 

their  vehicles  for  good  emissions 
over  the  IM240  cycle  as 
as  over  the  full  FTP.  EPA  requests 
comments  on  the  level  of  the  proposed 
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enhanced  in-use  I/M  standards  for 
LDVs,  LDTs  and  MDVs,  as  well  as  the 
proposed  transitional  enhanced  in-use  1/ 
M  siar.dards.  EPA  also  requests 
commtmts  on  the  use  of  a  single 
enhanced  in-use  1/M  NMHC  stcmdard 
and  on  the  option  of  applying  a  more 
stringent  standard  for  the  first  five  years 
or  50,000  miles. 

c.  Threshold  for  manufacturers 
responsibility.  Under  enhanced  I/M 
programs  for  conventional  vehicles, 
owners  are  responsible  for  repairs  of 
those  vehicles  which  fail  the  enhanced 
1/M  tests.  EPA  is  proposing  that 
manufacturers  would  become  liable  for 
repairs  of  a  specific  vehicle  engine 
family  (i.e.,  an  I/M-based  selective 
recall)  if  5.0  percent  of  the  tested 
vehicles  of  that  engine  family  failed  the 
enhanced  in-use  I/M  standards  during 


the  first  half  of  the  family's  useful  life 
or  if  10.0  pcrcfmt  failed  before  the  end 
of  the  family's  full  useful  life.  That  is. 
if  more  than  5.0  percent  of  tested 
vehicles  of  any  engine  family/model 
year  combination  fail  the  enhanced  in- 
use  1/M  standards  before  50,001  miles  or 
fifth  year  after  the  production  year 
(whichever  comes  first),  then  the 
responsibility  for  repair  of  any  future 
failures  of  vehicles  belonging  to  that 
engine  family/model  year  combination 
will  shift  to  the  manufacturer.  This 
percentage  rises  to  10.0  percent  for 
vehicles  up  to  100,000  miles  or  in  their 
sixth  through  the  tenth  years  of  use. 

In  staying  below  these  thresholds,  the 
manufacturer  must  consider  the  typical 
level  of  maintenance  provided  its 
vehicles  in  enhanced  I/M  areas.  It  is 
extremely  difficult  to  identify  the  lowest 
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level  of  maintenance  short  of  abu.'ie.  If 
is  also  impossible  to  build  vehicles  such 
that  none  of  the  vehicles  develop 
probJoms  in-iiso.  However,  particip.'.tion 
in  the  enhanced  I/M  programs  \.ill 
cnrcura^p  individual  vehicle  ouneis  to 
perform  ..^c^ea5cd  maintenance  to 
reduce  the  hkeiihood  of  LTvl  fdilure  and 
tho  subsequent  burden  of  repair  and  re- 
test.  Thus,  a  lower  failure  rate  may  be 
n.>asonahie  to  expect  from  vehicles  in 
enhanced  L'M  areas.  EPA  believes  that 
the  5  a.nd  10  percent  failure  rates 
proposed  above  balance  the 
responsibilities  of  the  manufacturer  to 
build  a  vehicle  which  performs  well 
under  t\  oical  in-use  conditions  and. 
those  of  tho  vehicle  owner  to  propfr!  v 
care  for  the  vehicle.  EPA  requests 
comment  on  the  appropriateness  of  the 
two  liability  thresholds  presented  here. 
EPA  also  asks  for  comments  on 
alternative  liability  thresholds,  as  well 
as  appropriate  justification  for  those 
alternatives. 

EPA  proposes  that  the  liability 
threshold  for  the  enhanced  in-use 
comphance  1/M  program  apply 
separately  to  each  affected  exhaust 
emission  family  in  each  model  year  after 
1998.  Since  several  exhaust  families  can 
fall  into  a  single  evaporative  family,  but 
generally  not  vice  versa,  EPA  believes 
that  isolating  I/M  repair  liability  within 
an  exhaust  family  is  the  most 
appropriate  approach.  In  addition,  EPA 
is  proposing  that  the  liability  thresholds 
apply  separately  for  HC  and  NOx 
emissions.  Thus,  if  the  number  of  HC 
emission  failures  exceeded  a  threshold, 
but  the  number  of  NOx  emission 
failures  did  not.  manufacturers  would 
only  be  responsible  for  repairing  those 
vehicles  which  failed  the  enhanced  in- 
use  I/M  HC  standards.  A  difficult 
question  arises  when  one  of  the  two 
pollutant  thresholds  have  been 
exceeded  and  a  vehicle  fails  both  of  the 
enhanced  in-use  I/M  standards.  EPA 
desires  to  limit  manufacturer  liability  as 
much  as  possible  to  the  repair  of  the 
problems  related  to  that  pollutant 
exceeding  its  threshold.  However,  it 
may  not  be  practical  to  separate  what 
repairs  affect  each  pollutant  and 
determining  such  a  split  could  lead  to 
frequent  disagreement  between 
manufacturer  and  owner.  Thus.  EPA 
proposes  that  manufacturers  be 
responsible  for  performing  all  repairs  to 
those  vehicles  which  failed  both  the 
enhanced  in-use  I/M  HC  and  NOx 
standards,  but  have  exceeded  only  one 
(i  e,  HC  or  NOx)  threshold.  However, 
EPA  requests  comments  on  requiring 
manufactiu^rs  to  only  be  liable  for 
repairing  the  vehicle  in  order  to  meet 


the  I/M  standard  for  the  pollutant 
exceeding  its  threshold. 

d.  TrackJn/:  of  vphich  fcJlurrs. 
Compliiince  with  the  liability  thresholds 
will  be  determined  on  a  model  year/ 
engine  family  b.:-sis  (i.e.,  L'M  test  results 
will  be  segrcgate-d  by  engine  f.imily  and 
mo<le!  year).  EPA  proposes  to  segregate 
tracking  by  model  year  to  prevent  the 
l/W  test  results  of  more  recent  model 
year  vehicles  wiihin  a  given  engine 
family  from  diluting  the  test  results  of 
earlier  model  year  vehicles.  EPA 
requests  ajmments  on  this  approach. 

While  EPA  will  receive  actual  L  M  240 
emis>icn  results  from  the  performers  of 
enhanced  I/M  testing,  only  pass  or  fail 
results  will  be  tallied  ag.iir.st  the  5  and 
10  percent  thresholds.  A  vehicle  will 
enter  the  tracking  system  when  it 
receives  its  first  enhanced  I/M  test.  As 
long  as  it  passes  that  and  any 
subsequent  enhanced  I/M  test,  it  will  br* 
considered  a  "pass"  vehicle.  Once  it 
fails  any  of  the  three  HC  related  tests 
(i.e.,  the  enhanced  in-use  I/M  standard 
for  exhaust  HC  or  the  pressure  or  purge 
tests),  it  will  be  considered  an  HC 
failure.  Once  it  fails  the  enhanced  in-use 
l/'Ni  NOx  standard,  it  will  be  considered 
a  NOx  failure.  If  a  failure  occurred  while 
the  vehicle  is  within  its  first  half  life 
(e.g.,  for  a  LDV,  5.0  years  old  and  50.001 
miles  or  less),  the  failure  will  be 
included  in  the  failure  tally  against  both 
the  5  percent  half- life  and  the  10 
percent  fulHife  thresholds.  If  the  failure 
occurred  while  the  vehicle  is  wHhin  its 
second  half  life  (e.g.,  for  a  LDV,  more 
than  5.0  years  old  and  50,000  miles  but 
no  more  than  10.0  years  old  and  100.000 
miles),  the  failure  will  only  be  included 
in  the  failure  tally  against  the  10  percent 
full-life  threshold.  The  failure  rate  for 
each  model  year/engine  family 
combination  will  consist  of  the  number 
of  vehicles  failing  the  enhanced  in-use 
I/M  HC  or  NOx  standards  divided  by  the 
number  of  vehicles  which  have  been 
tested  in  an  enhanced  I/M  program.  The 
I/M  test  results  would  cease  to  be 
counted  after  individual  vehicles 
e.xceeded  an  age  of  10  years  or  100.000 
miles  (120.000  miles  for  MDVs), 
respectively. 

For  example,  if  2.0  percent  of  an 
engine  family's  vehicles  (from  a  single 
model  year)  fail  the  enhanced  in-use  1/ 
M  standards  for  a  given  pollutant  over 
its  first  two  years  (i.e.,  a  biennial 
program)  and  an  additional  2.0  percent 
(i.e.,  different  vehicles)  fail  over  the  next 
two  years,  the  fdilure  rate  after  4  years 
is  4.0  percent.  Comments  are  requested 
on  the  use  of  only  pass/fail  information 
and  the  calculation  procedure. 

Once  a  specific  model  year/engine 
family  combination  exceeded  a  liability 
threshold,  EPA  proposes  that  the 


manufacturer  become  liable  for  the 
selective  recall  and  repair  of  vehicles 
not  only  fi-om  that  model  year,  but  fur 
the  repair  of  all  vehicles  which  are  part 
of  that  engine  family.  While  this  could 
significantly  increase  the  potential 
licbility  faced  by  manufacturers,  it  will 
more  equitably  protect  the  consumer  by 
ti-catir.g  all  vehicles  with  essentially  the 
same  emission  control  design  (and  thus, 
performance)  the  same.  EPA  requests 
comments  on  this  approach,  as  well  as 
the  option  whereby  manufacturers  were 
only  held  h^ble  for  the  repairs  of 
vehicles  from  the  specific  model  v. -ir 
which  caused  the  excoedance  of  tiie 
enhanced  in-use  L'M  liability  threshold. 

if  exceedance  of  the  hability  threshold 
appears  Ukely,  typical  failure  modes 
could  be  determined  and  efficient  repair 
methods  developed.  A  manufacturer 
could  even  go  so  far  as  to  take 
preventative  action  (e.g..  a  volunt.jry 
recall)  to  reduce  the  number  of  L'M 
failures  (and  the  triggering  of  the 
liability  threshold)  and  avoid  the 
negative  publicity  or  market  respv^nse 
that  may  otherwise  result. 

EPA  also  proposes  to  exclude  the  L'M 
test  results  of  vehicles  if  they  have  been 
obviously  abused  or  tampered.  (More 
discussion  on  what  might  constitute 
obvious  abuse  or  tampering  is  included  . 
in  Section  A.(3)  above  addressing 
enhanced  in-use  compliance  recall 
requirements.)  EPA  proposes  to  limit 
the  definition  of  such  abuse  or 
tampering  for  the  purpose  of  the 
enhanced  in-use  I/M  program  to  a 
missing  catalyst  or  evaporative  canister. 
Tampering  can  be  discouraged  by  the 
vehicle's  design  and  performance. 
While  EPA  is  aware  that  manufacturers 
cannot  prevent  all  forms  of  less  obvious 
tampering  problems,  the  Agency  wants 
to  create  incentives  for  manufacturers  to 
design  vehicles  as  tamper-resistant  as  is 
reasonable.  EPA  requests  comments  on 
the  appropriate  inclusion  of  specific 
determinations  of  obvious  abuse  and 
tampering  which  would  be  practical  by 
I/M  test  personnel  in  an  enhanced  I/M 
test,  while  maintaining  the  integrity  and 
purpose  of  the  enhanced  in-use  I/M 
program. 

e.  Repair  responsibility.  Under 
conventional  enhanced  L'M,  individual 
vehicle  owners  are  respcn.sible  for 
repairs  based  on  failures  of  either  the 
enhanced  I/M  240  cutpoints  and  the 
pressure/purge  functional  tests. 
Motorists  are  required  to  spend  a 
maximum  of  S450  on  repairs  wiihin  a 
biennial  test  cycle  related  to  the 
emission  test  failure  before  being 
eligible  for  a  waiver  of  the  requirement 
to  comply. 

If  the  enhanced  in-use  I/M  Uability 
threshold  is  reached,  EPA  proposes  that 
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facturers  become  subject  to  a 
ve  recall  and  be  responsible  for 
■.  .bsequent  vehicle  repairs  that  are 
ifled  by  the  enhanced  I. M  emission 
the  enhanced  in-use  I/M 
<  ards  (described  previously)  ar.d 
urge/pressure  tests.  Manufacturers 

thereafter  be  responsible  for  all 
le  repairs  within  that  en§:ne 
y  model  year  until  the  end  of  the 
le's  useful  life.  A  manufactti.'er's 
i  r  responsibility  would  begin  aft-jr 
ability  threshold  is  reached,  u^lth 
li^ '.reactive  liability.  EPA  is  not 
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i.facturer  to  individual  vehicle 
(Ts  for  repairs  that  occurred  prior  to 
c^  'ding  the  enhanced  in-uso  I'M 
ity  threshold. 

\  is  also  concerned  that  some 
irs  to  high  mileage  vehicles  could 
r.ore  than  the  vehicle  is  worii. 
s  therefore  proposing  to  allo-.v  a 
facturer  to  remedy  an  emissior.i 
e  by  purchasing  (or  offering  to 
base)  the  vehicle.  The  manufac 
<  then  remove  the  vehicle  from 
:e  instead  of  making  the  nfco^^arv 
irs.  The  actual  value  could  be 
nined  through  a  National 
■nobile  Dealer's  Association 
A)  publication  (eg  ,  'Biu?  Bock 
")  or  via  negotiation  The  Iv.i^z  is 
s  available,  but,  as  the  only 
;  n.  could  become  quite  in\  oived 
lesult  in  vastly  different  prices 
paid  for  similar  vehicles.  EP.A 
ore  propo.ses  that  Lhe 
facturer  be  allowed  to  cffcr  the 
iHge  retail  value  for  the  vehicle  tn 
qiie^<  ion  as  specified  in  th?  NADA 
Lial  Used  Car  Guide,"  if  the 
facturers  elects  this  option.  G.ie 
^  would  utilize  the  national  "Blue 
to  avoid  the  possible  etTects  of 
rogram  on  "Blue  Book"  lev  els  in 
imia.  Anotlier  option  would  be  to 
le  '"Blue  Book"  applicable  ir.  ti.? 
i  ic  FIP  area  EPA  is  also  concrm-d 
t  le  "Blue  Book"  value  may  not 
rompensate  an  owner  for  the  time 
E  nergy  needed  to  find  a  new  i  ehicle 
c  ther  intangibles.  EPA  requests 
1 '  lent  on  other  methods  of 
tennining  values  tliat  proximate  the 
■X  value  of  the  vehicle,  es  well  as 
lue  to  its  owner,  but  provide 
jfiable  protection  for  the 

urer. 
ier  this  proposal,  the  vehicle 
has  the  option  of  rejecting  the 
an  L  facturer's  offer  to  purchase  their 
:io.  Instead,  the  owner  could  repair 
(hide  at  his  or  her  ou-n  expense  or 
'-  le  vehicle  in  an  area  not  subject  to 
ih; :  iced  L'M  and  tlie  enhanced  in-use 
]liance  program.  The 
man .  facturer's  liability  to  repair  the 
vehi :  .8  would  end  after  the  offer  to 
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purchase  the  vehicle  was  either 
consummated  or  rejected  in  wTiting. 

EPA  is  also  concerned  whether  the 
manufacturer  would  exercise  its 
responsibility  to  repair  the  vehicle  in  a 
way  which  minimized  inconvenience  to 
the  owner.  EPA  therefore  proposes  that 
all  required  repairs  be  performed  in  an 
expeditious  manner  and  requests 
comments  on  specific  requirements  that 
could  be  used  to  ensure  this  was  in  fact 
done.  Specifically,  EPA  proposes,  and 
requests  comments  on,  requiring 
manufacturers  to  provide  a  rental 
vehicle  of  equivalent  value  and  function 
free  of  charge  if  the  repairs  required 
more  than  two  days  in  total. 

/.  Geop'aphic  coverage.  EPA  is 
proposing  that  enhanced  I/M  be  used  in 
the  designated  California  FIP  areas  of 
Sacramento.  Los  Angeles,  and  Ventura. 
EPA  is  proposing  to  limit  the  geographic 
scope  of  the  I/M-based  recall  program  to 
the  FIP  areas.  EPA  does  not  believe  it 
would  be  appropriate  to  apply  the  L'M- 
based  recall  program  to  areas  not  ha\-ing 
full  enhanced  I/M  based  on  the  I/M  240 
test. 

However,  vehicles  from  outside  tlie 
th.ree  FIP  areas  do  impact  air  quality  in 
the  three  FIP  areas.  Therefore.  EPA 
requests  comment  on  the  option  of 
including  the  vehicles  tested  in 
qualifying  enhanced  L'M  240  test 
programs  in  other  nonattainment  areas 
in  California  in  the  I/M-based  recall 
program.  The  test  results  from  such 
vehicles  would  then  also  be  used  to 
determine  compliance  with  the  liability 
threshold.  Under  this  option,  only  a 
state  enhanced  I/M  program  which 
either  duplicates  the  federal  program  or 
is  approved  by  the  .Administrator  as 
equivalent  would  be  allowed  to 
participate. 

g.  Data  collection  from  test-sitfs.  The 
.Agency  proposes  that  enhanced  L'M 
testing  facilities  submit  the  results  of  ail 
I/M  tests,  as  well  as  engine  family  data 
from  the  underhood  label,  on  all 
vehicles  tested,  to  EPA  on  a  monthly 
basis.  This  information  will  be  used  to 
calculate  failure  rates.  In  addition, 
personnel  at  such  facilities  would  be 
required  to  retain  and  maintain  results 
from  I/M  tests  for  a  period  of  one  year. 

h.  Manufacturer  notification  of 
liability:  The  Agency  will  provide 
manufacturers  with  cumulative  test 
results  on  their  engine  families  on  a 
monthly  basis.  Additionally  EPA  Vkill 
notif}'  vehicle  manufacturers,  by  letter, 
within  thirty  days  after  the  rate  of 
failure  meets  or  exceeds  the  liability 
threshold.  Manufacturers'  responsibility 
for  repairs  begins  30  days  after  EPA 
sends  notification. 

I/M  personnel  will  notif>-  owners  of 
failing  vehicles,  when  vehicles  are 


brought  in  for  emissions  testing,  ivith 
whom  responsibility  for  repair  lies. 
Vehicle  owners  must  be  informed  when 
repair  responsibility  for  vehicles  has 
been  shifted  to  the  manufacturers.  EP.\ 
requests  comment  on  requiring 
manufacturers  to  inform  all  vehicle 
owners,  by  letter,  if  the  failure  rate  for 
the  enhanced  in-use  I/M  standards  has 
exceeded  the  liability  threshold.  Such  a 
letter  would  state  that  vehicle  owner 
repair  responsibility  has  ended  and  that 
the  manufacturer  is  thereafter 
responsible  for  vehicle  emission  repairs 
until  the  statutory  useful  life  ends  as 
long  as  the  vehicle  is  participatinc  in  a 
qualifying  enhanced  L'M  program  and 
has  not  been  abused  or  tam.pered.  One 
negative  aspect  of  such  a  requiiement  is 
that  it  may  lead  vehicle  owners  to  care 
less  carefully  for  their  vehicles,  given 
the  knowledge  that  much  maintenance 
would  now  be  covered  by  the 
manufacturer. 

5.  Fleets 

As  indicated  by  the  Clean  Air  Act's 
fleet  program.  Congress  believed  it 
appropriate  to  place  more  stringent 
controls  on  centrally  fueled  fleet 
vehicles  due  fleet  operators'  greater 
control  over  and  flexibility-  in  the  ftiel 
used  by  their  vehicles.  Likewise,  EP.\ 
believes  it  appropriate  to  propose 
similar  actions  here  to  obtain  necessar}' 
additional  emission  reductions. 

Consequently,  in  addition  to  meeting 
the  requirements  of  the  enhanced  in-use 
compliance  program  described  above. 
EPA  proposes  an  enhanced  ILEV  {l»vt 
program.  This  program  would  requi.-e 
that  a  fraction  of  the  post-1998  model 
year  vehicles  purchased  by  fleets  in  the 
South  Coast  area  having  10  of  more 
vehicles  which  currently  are,  or  are 
capable  of.  being  centrally  fueled  must 
also  qualify  as  ILEVs.  EPA  established  a 
special  class  of  clean  fuel  vehicles 
called  Inherently  Low  Emission 
Vehicles  (ILEVs)  in  regulations 
concerning  exemptions  from 
transportation  control  measures  for 
clean  fuel  fleet  vehicles  (40  CFR  68.3: 1- 
93).  ILEVs  are  required  to  ha\e  no 
significant  evaporative  emissions  even  if 
their  evaporative  control  systems 
malfunction.  ILEVs  therefore  have  an 
inherent  emissions  advantage  over  other 
clean  fuel  vehicles  since  under  any 
realistic  enforcement  program,  some 
vehicles  will  be  operating  with 
dysfunctional  emission  controls. 
Generally.  ILEVs  are  alternative  fueled 
vehicles  since  gasoline  is  a  ver)'  volatile 
liquid;  however,  high-technology  diesel 
or  low  volatility  gasoline  vehicles  luight 
also  be  able  to  comply.  Enhanced  ILEVs 
would  produce  all  the  emission  benefits 
of  other  enhanced  in-use  compliance 
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vehicles  plus  the  benefits  of  no 
significant  evaporative  emissions  in-use. 

EPA  proposes  that  50  percent  of  all 
LDVs,  LDTs,  and  MDVs  purchased  in 
1999  by  covered  fleet  operators  for  their 
covered  fleet  meet  this  requirement  and 
70  percent  of  LDVs.  LDTs.  and  MDVs 
purchased  in  each  calendar  year 
thereafter. 

EPA  proposes  to  exempt  from  the 
enhanced  ILEV  fleet  program  the  same 
types  of  vehicles  which  are  exempt  from 
the  statutory  Clean  Fuel  Fleet  program 
(section  241(5)  of  the  Clean  Air  Act). 
The  definitions  promulgated  by  EPA  for 
the  Clean  Fuel  Fleet  program  in  40  CFR 
88.302-94  (i.e..  for  "covered  fleet 
operator",  "centrally  fueled",  and 
"capable  of  being  centrally  fueled",  as 
well  as  several  others)  are  proposed  to 
apply  to  the  enhanced  ILEV  fleet 
program.  In  addition,  EPA  proposes  that 
the  procedures  laid  out  in  the  preamble 
for  that  final  rule  for  determining  how 
many  vehicles  are  to  be  considered 


capable  of  being  centrally  fueled  (58  FR 
64684)  are  to  be  applied  by  fleet 
operators  in  the  enhanced  ILEV  fleet 
program.  EPA  requests  comment  on 
whether  this  procedure  should  be 
converted  to  regulatory  text  and 
published  in  the  final  rule  on  this  FIP. 

In  addition.  EPA  is  proposing  an 
enhanced  ILEV  purchase  credit  program 
similar  to  the  Clean  Fuel  Fleet  credit 
program  (40  CFR  88.304-94).  Each  ILEV 
purchased  early  or  in  excess  of  a 
covered  fleet  operator's  purchase 
requirement  could  generate  one 
purchase  credit.  EPA  would  issue  a 
qualifying  covered  fleet  operator  a  credit 
document  which  could  be  held  or  sold. 
The  original  operator  or  any  other 
covered  fleet  operator  could  redeem 
such  credit  documents  in  lieu  of 
enhanced  ILEV  purchases. 

EPA  proposes  that  violations  of  the 
enhanced  ILEV  fleet  program  be  subject 
to  civil  penalties  of  not  more  than 
$25,000.  This  proposed  penahy  is 


identical  to  that  applied  by  the  Clean 
Air  Act  (section  205(a))  to  violations  of 
the  Clean  Fuel  Fleet  program  required 
by  Part  C  of  Title  II. 

Since  the  enhanced  in-use  vehicle 
standards  apply  to  composite  NMHC,  it 
is  possible  that  enhanced  ILEVs  could 
have  higher  exhaust  NMHC  emissions  to 
compensate  for  their  inherently  low 
evaporative  emissions.  Therefore,  EPA 
requests  comments  on  the  likelihood  of 
this  occurring  and  on  the  option  of 
estabUshing  a  numerically  lower 
composite  NMHC  standard  for  ILEVs. 
These  more  stringent  enhanced  in-use 
standards  for  ILEVs  are  shown  in  the 
table  below.  EPA  is  not  proposing  to 
change  the  enhanced  in-use  NOx 
standards  for  ILEVs  from  those 
proposed  for  all  enhanced  in-use 
compliance  vehicles  in  Section  A. (2) 
above. 


Proposed  Optional  Certification  and  In-Use  CoMPOSitE  NMHC  Standards  for  Enhanced  ILEVs 


■na" 


Vehicle  class 


LDVs  &  LDTs  (0-3750  lbs  LVW) 
LDTs  (3751-5750  lbs  LVW) 


Category 


Enhanced  .. 
Transitional 
Enharx:ed  .. 
Transitional 


Composite  • 
NMHC 
(g/mi) 


0.10 
0.15 
0.13 
0.17 


Medium-duty  vehicles  (Test  Weight  (lbs)  »•) 

0-3750  

Enhanced  

Transitional 

Enhanced  

Transitional 

Enhanced  

Transitional 

Enhanced  

Transitional  

Enhanced  

Transitional 

0  14 

3751-5750  

0.18 
0  16 

5751-8500 

0.20 
0  17 

8501-10,000 

- 

0.23 
0  1Q 

10,001-14,000 

0.25 
0  22 

0.30 

•Exhaust  NMHC  emissions  plus  evaporative  hydrocartion  emissions  determined  according  to  the  equation  presented  earlier  in  Appendix 
I.A.2.a. 
»  Test  weight  is  the  average  of  curb  weight  and  GVWR. 


EPA  is  proposing  that  the  enhanced 
ILEV  fleet  program  be  applicable  to  only 
vehicles  purchased  by  covered  fleet 
operators  in  the  South  Coast  due  to  the 
fact  that  even  with  all  the  additional 
emission  controls  being  proposed  today, 
the  South  Coast  is  still  not  projected  to 
in  compliance  with  the  ozone  NAAQS 
by  2010.  EPA  requests  comment  on 
extending  the  enhanced  ILEV  fleet 
program  to  the  other  two  FIP  areas.  EPA 
also  requests  comment  on  whether  the 
program  should  be  revised  to  ensure 
that  vehicle  turnover  does  not  become 
artificially  low  in  response  to  the 
enhanced  ILEV  fleet  program  but  rather 
remains  at  or  near  current  levels. 


B.  Enhanced  In-Use  Compliance 
Program  for  Heaxy-duty  Vehicles 

1.  Applicability 

EPA  is  proposing  that  the  enhanced 
heavy-duty  vehicle  program  be  applied 
to  all  new  engines  used  in  on-highway 
vehicles  over  14,000  pounds  GVWR, 
begirming  in  model  year  1999.  All  such 
heavy-duty  vehicles  offered  for  sale  or 
registered  exclusively  in  California  will 
need  to  comply  with  the  enhanced 
vehicle  standards  described  in  the 
sections  which  follow.  (As  described  in 
the  section  on  49-state  vehicles, 
importation  of  heavy-duty  vehicles  not 
complying  with  the  requirement  of  this 


program  is  prohibited  after  1999.) 
Requirements  that  apply  to  multi-state 
registered  vehicles  are  discussed  later, 
in  section  B(7).  The  enhanced  vehicle 
program  would,  as  an  option,  allow 
manufacturers  to  certify  engines  for  use 
in  MDVs  of  GVWR  between  8,500  and 
14,000  pounds  to  engine-based 
standards,  similar  to  the  approach  taken 
in  California's  program.  However,  such 
vehicles  would  need  to  meet  all  of  the 
requirements  of  the  enhanced  heavy- 
duty  vehicle  program  described  in  the 
sections  below. 

The  application  of  the  enhanced 
heavy-duty  vehiclp  program  on  a 
statewide  basis  is  considered  necessarv 
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becpmse  of  the  large  volume  cf  heavy- 
cut  v  vehicle  traffic  flow  into  and  out  of 
the  areas  covered  by  the  TIP.  Any 
pro  ;iam  requiring  usage  of  enhajiced 
vehicles  only  in  the  FIP  areas  would  b« 
e.xtitlmely  difficult  to  implement  and 
enfii  -ce.  Also.  EPA  is  concerned  about 
the  iriissions  from  HD\'s  from;  o"i:^-r 
sta:  ;B  operating  in  the  FIP  areas,  ar.d 
abo  jft  the  potential  for  an  incrv-ase  :r. 
this  interstate  traffic  due  to  higher  costs 
ass'l'tiated  with  enhanced  HDVs.  Th:s 
3  is  addressed  in  section  B;fe!. 
.%  with  light-duty  vehicles,  LTA  is 
rt-sted  in  the  possibjhty  of  achiev.ng 
;^r  inventor}-  reductions  by  phiitng 
i.v  vehicle  emission  star.dards 
SDof.er.  The  inventor}'  reduction 
t'.ed  by  earlier  implemeniatioa 
^  reduce  the  rate  at  which  hr3%7- 
ehicle  turnover  would  have  to 
cccjit.  Therefore,  in  addition  to 
req: ,  'Sting  comment  on  tiie  program 
pro  )  3sed  below.  EPA  requests  commrni 
on  £ :  1  earlier  phase-in.  requiring  a 

of  the  1998  model  year  heavy- 
d-;tt  vehicles  sold  to  meet  the  enhanced 
veh  (  le  requirements.  • 

2.  .^lithority 

e.xplained  above,  in  promulgating 

under  section  110(c)  of  the  Art. 

may  take  any  actions  that  the  state 
<[  take  and  EPA  beheves  that  it, 

I  on  behalf  of  California  in  the 
f  XT  of  a  FIP.  may  adopt  a  motor 

le  program  or  supplement 
f  jmia's  own  m.otor  vehicle  program 

ded  that  EPA's  actions  would 
satii  y  the  criteria  of  section  209(0!  for 
a- W(   V  r  of  federal  preemption.  These 
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triti ;  ia  are  discussed  above  in  the 
^vt  of  the  enhanced  light -duty 
e  program. 
E. '  \  believes  that  the  enhanced 
hea"  ,--duty  vehicle  program  that  ivould 
b?  a :  plicabie  to  vehicles  and  engm-s  in 
Cali  •  )mia  under  the  propos-d  FIP 
wojld  satisf}-  the  section  209  v. diver 

ia  Thus.  California  could 
undt^ake  the  enhanced  vehicio 
im  described  below,  and, 
ore.  EPA  has  authonty  under 
.*ct  4n  110(c)  to  undertai.e  thr 
:-•.  ised  rroerams 


:h  respect  to  the  prot€Ctivenf-5>  cl 
andards,  all  of  tr^e  propose-d 
u.-ds  are  at  least  as  protect!  v?  as  the 
-.vi.-e  applicable  federt;'  stai.dirds 
the  generally  applicsble  NOk  z:;d 
C  standards  in  the  ca~e  ot'the 

>  and  engines  cov.-red  by  the 
teed  heavT-duty  vehicle  p--gr3.::j. 


D..:y  Onhi^hw-By  ar.ii  Nor-ca:!  "£-.ii.-.?s 


Indeed,  these  standards  eire  at  least  as 
stringent  as  the  comparable  standards 
that  California  has  already  adopted  and 
for  which  waivers  have  already  been 
granted. 

With  respect  to  the  need  to  meet 
compelling  and  e.xtraordinary 
conditions,  EPA  has  repeatedly  found 
that  California's  air  quality  problems 
satisf}'  the  need  criterion  of  section 
209(b)  (see.  e.g..  49  FR  18887  and  16S90 
(May  3,  1984).  58  FR  4144  {Januar}'  13. 
1993)).  Moreover,  the  magnitude  of  the 
reductions  in  emissions  needed  to  reach 
attainment  in  the  FIP  areas,  including 
mobne  source  emissions  (discussed  in 
Preamble  section  III.H).  provides  ample 
evidence  of  the  need  for  more  stringent 
motor  vehicle  emiission  standards  in 
California. 

Finally,  with  respect  to  the  criterion 
cf  consistency  with  section  202(a).  EPA 
believes  that  its  proposed  enhanced 
vehicle  program  is  consistent  with  both 
the  technological  feasibility  and 
certification  elements  of  that  criterion. 
For  the  reasons  explained  below.  EPA 
believes  that  the  various  elements  of  the 
enhanced  vehicle  program  are 
technologically  feasible  \%-ithin  the 
leadtime  provided,  taking  into  account 
the  cost  of  compliance.  Moreover,  no 
aspect  of  the  enhanced  vehicle  program 
establishes  any  new  certification  test 
procedures  that  are  inconsistent  with 
either  existing  federal  or  California  test 
procedure  requirements.  Consequently. 
EPA  believes  that  its  proposed 
enhanced  vehicle  programs  satisf}'  this 
prong  of  section  209  as  well. 

EP.A.  also  notes  that  its  proposed 
rebuild  requirements  for  hea\'}'-dut\ 
vehicles  and  its  use  restrictions  on 
heavy-duty  vehicles  need  not  satisfy  the 
section  209(b)  criteria  since  those 
requirem^ents,  being  in-use  regulation  of 
vehicles  directed  at  vehicle  owT^ers.  and 
not  the  original  manufacturers,  are  not 
preempted  by  section  209(a).  Thus,  EP.-\ 
has  the  authority  to  promulgate  those 
requirements  just  as  any  other 
requi.-cments  not  subject  to  preemption 
under  section  209. 

3.  Emissions  Standards 

a.  Oxides  cfXiL-ogen  Standard.  As 
mentioned  earlier,  heavy-duty  engines 
are  a  major  source  of  NOx  emissions  in 
the  FIP  areas.  Because  of  thi?.  EPA 
proposes  to  establish  lower  exhaust 
emission  standards  for  heawy-duty 
engines  in  California  vehicles  beginning 
with  the  1999  m.odel  vear.  The  emission 
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Standard  for  NOx  is  proposed  to  be  1  5 
g/bhp-hr  for  all  heavy-duty  engines  used 
in  vehicles  of  GWVR  above  8.500 
pounds,  e.xcept  those  optionally 
certified  to  chassis-based  standards  as 
discussed  in  previous  sections. 

The  Agency  is  proposing  this 
standard  because  this  level  of  control  is 
necessary  in  order  to  meet  the  FIP  air 
quality  goals  and  because  this  level 
represents  a  comparable  reduction 
relative  to  other  vehicle  classes  As 
discussed  further  below,  EPA  recognizes 
that  this  standard  presents  a  significant 
feasibility  challenge  for  diesel  engines. 
However,  other  fuel  technologies  such 
as  natural  gas  and  alcohol  fuels  have 
demonstrated  the  potential  to  achieve 
these  stringent  levels,  as  well  as  other 
engine  designs.  Given  this,  the  Agency 
believes  that  the  1.5  g-libp-hr  standard 
is  appropriate. 

At  the  same  tim.e.  EPA  recognizes  that 
implementing  a  1.5  g/bhp-hr  standard 
may  present  limitations  that  may  be 
unacceptable  for  some  unique  heav"}  - 
duty  vehicle  applications.  Therefore,  the 
Agency  is  considering  an  additional, 
economic  incentive  program  that  allows 
the  sale  of  higher  emitting  engines.  The 
Agency  solicits  comiments  on  a  plan  that 
would  allow  engines  to  be  sold  at  a 
relaxed  level  of  2.5  g/bhp-hr  NOx.  if  a 
new  vehicle  emissions  surcharge  is 
paid.  The  program  would  begin  with  the 
1999  model  year  and  would  apply  to  all 
engines  subject  to  the  1.5  g/bhp-hr 
standard  and  their  associated  vehicles 
The  surcharge  would  be  assessed  also 
for  an  engine  bought  separately  to  be 
installed  in  an  existing  chassis. 

The  proposed  surcharge,  sho\s"n  ia  the 
table  below  ("New-Vehicle  Emission 
Surcharges  for  Heavy-Duty  Vehicles") 
for  the  different  classes  of  heavy-duty 
vehicles  and  urban  buses,  is  based  on  a 
cost  of  SlO.OOO  per  ton  of  increased  NOv 
emissions  at  a  2  5  g/bhp-hr  level 
compared  to  the  1.5  g/bhp-hr  standard. 
In  computing  the  surcharge,  estimated 
.  lifetime  emissions  were  discounted  to 
the  year  of  sale  usi.ng  a  seven  percent 
discount  rate.  Urban  buses,  as  def:n«rd 
under  e.xisting  EPA  regulations,  are 
treated  separately  for  surcharge 
pu^oses  t'tcaiise  of  their  unique 
operating  cliaractenstics;  all  other  b-j.s-'-'i 
are  considered  heavy-duty  vehicle*  in 
the  table  below.  Dt>tails  of  the 
individual  values  can  be  found  m  the 
docket. '"1 
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New-Vehicle  Emission  Surcharges  for  Heavy-Duty  Vehicles 


Urban  buses 

Other  heavy-duty  vehicles 


GVWR 
(pounds) 


all 

8,501-19,500 

19,501-60,000 

>60,000 


Emissions  sur- 
charge 


Si  6,000 

1.000 

7,000 

20,000 


As  described  in  the  sections 
addressing  nonroad  engines  and  the 
fleet  averaging  program,  the  surcharges 
being  proposed  today  are  all  based  on  a 
value  of  510,000  per  ton  of  emissions 
reduced.  The  Agency  intends  this  level 
to  represent  an  appropriate  level  for 
valuing  incremental  NOx  control  in 
California  as  well  as  to  provide  a  strong 
incentive  for  manufacturers  to  develop, 
and  customers  to  buy,  engines  meeting 
the  1.5  g/bhp-hr  standard  rather  than 
pay  the  emissions  surcharge.  At  the 
same  time,  it  will  provide  an  option  for 
those  few  applications  in  which 
complying  engines  are  unavailable. 
Comments  are  requested  on  the 
appropriateness  of  the  surcharge  levels, 
as  well  as  on  the  2.5  g/bhp-hr  standard 
proposed  for  engines  subject  to  the 
surcharge.  Interested  readers  should 
review  the  docket  for  further 
information  regarding  the  surcharge 
value  ("Technical  Support — Surcharge 
Evaluation"  memo  from  Joann  Jackson- 
Stephens  to  docket  dated  March  1994). 

The  projected  impact  of  these  more 
stringent  NOx  standards  on  engine 
technology  is  discussed  below.  The 
impacts  are  presented  separately  for 
each  major  fuel  type.  The  Agency 
recognizes  that  this  discussion  is  based 
on  information  from  technology 
development  programs  that  are,  in  some 
cases,  in  their  very  early  stages.  More 
complete  information  may  exist  and  the 
Agency  solicits  a  full  range  of  comments 
on  this  issue.  Any  information 
submitted  confidentially  will  be  treated 
appropriately,  in  accordance  with  the 
Code  of  Federal  Regulations 
requirements. 

Diesel-fueled  engines.  Manufacturers 
attempting  to  develop  diesel-fueled 
engines  that  comply  with  the  1.5  g/bhp- 
hr  standard  must  consider  a  variety  of 
areas.  These  include:  (1)  improvements 
in  fuel  injection  systems,  such  as  very 
high  pressure  injection,  electronic  unit 
injectors  with  minimized  sac  volumes, 
improved  fuel  injection  nozzles,  and 
significant  advances  in  fuel  injection 
rate  shaping,  (2)  improvements  in  intake 
air  management,  focusing  on  optimized 
intake  air  pressurization  systems  such 
as  variable  geometry  turbochargers  or 
wastegate  turbochargers  and  more 
extensive  use  of  air-to-air  intercooling, 


(3)  continued  progress  in  lubricating  oil 
control  (to  minimize  any  NOx/ 
particulate  trade-offs).  (4)  major 
advances  in  exhaust  gas  recirculation 
using  variable  flow  and  variable 
temperature  control  mechanisms,  and 
(5)  more  sophisticated,  integrated 
electronic  control  of  all  engine  svstems. 

Advances  in  oxidation  catalysts  (e.g., 
additional  progress  in  catalytic 
materials  and  washcoating  processes) 
may  also  be  needed  to  control 
particulate  emissions  from  diesel-fueled 
engines,  while  permitting  further 
optimization  of  NOx  emission  variables. 
Also,  fuels  improvements  such  as  higher 
cetane  levels  may  need  to  be 
considered. 

While  these  changes  will  enable 
diesel-fueled  engines  to  meet  NOx 
emission  standards  significantly  lower 
than  the  current  5.0  g/bhp-hr  standard, 
further  advances  may  be  necessary  to 
reach  1.5  g/bhp-hr.  One  technology  that 
is  being  actively  researched  to  meet  this 
challenge  is  a  catalyst  designed  to 
reduce  NOx  in  the  lean  operating 
environment  of  the  diesel  engine.  The 
current  research  into  these  devices  has 
yielded  NOx  reductions  of  about  10  to 
20  percent,  and  researchers  project  that 
50  percent  NOx  reduction  efficiencies 
under  transient  conditions  may  be 
possible.  Research  in  Japan  has  shown 
50  to  70  percent  efficiencies  under 
steady  state  conditions  with  a  5  percent 
fuel  penalty.  The  work  done  to  date  has 
been  performed  on  engines  that  have 
NOx  emissions  higher  than  about  4.0  g/ 
bhp-hr.  It  is  not  known  if  the 
efficiencies  that  have  been  reported  will 
also  apply  to  engines  in  the  2.5  g/bhp- 
hr  range.  The  Agency  also  has  no  clear 
information  on  the  fuel  consumption 
impact,  cost  or  durability  of  lean  NOx 
catalysts.  This  technology  holds 
promise  for  significantly  reducing  NOx 
from  diesels.  EPA  requests  comments  on 
ongoing  research  activity  related  to  NOx 
control  for  diesels  and  the  focus  of  such 
work. 

EPA  recognizes  that  numerous  issues 
must  be  addressed  before  many  of  these 
technologies  can  be  commercialized  for 
diesel-fueled  engines;  such  issues 
include  durability,  fuel  consumption 
impacts,  cost  and  availability  of 
improved  fuels,  if  they  are  needed.  The 


Agency  solicits  input  on  these  issues  as 
well  as  the  overall  feasibility  of  the  1.5 
g/bhp-hr  NOx  standard  for  diesels. 

The  Agency  has  received  information 
that  certain  on-highway  heavy-duty 
diesel  engines  are  using  "transient 
sensing  algorithms"  that  have  the  effect 
of  retarding  the  timing  during  transient 
engine  operating  conditions  and 
advancing  the  timing  during  certain 
steady  state  operating  conditions."' 
Since  injection  timing  has  a  very 
significant  impact  on  NOx  emission 
rates,  with  advanced  timing  settings 
being  associated  with  higher  NOx.  the 
continued  use  of  these  algorithms  could 
result  in  engines  that  appear  to  be  very 
low  NOx  emitters  for  certification 
purposes  but  would  not  be  nearly  so 
low  when  operated  in-use.  The  Agency 
would  consider  such  algorithms  used  to 
meet  the  1.5  g/bhp-hr  standard  to  be 
defeat  deyices.  They  would  not  be  an 
acceptable  strategy.  The  Agency  solicits 
comments  on  appropriate  means  of 
discouraging  use  of  such  design 
approaches. 

Gasoline-fueled  engines.  Heavy-duty 
gasoline-fueled  engines  currently 
control  NOx  emissions  to  levels 
between  3  and  3.5  g/bhp-hr  (in  response 
to  a  5,0  g/bhp-hr  standard).  The  Agenrv 
sees  no  reason  why  these  engines  could 
not  meet  an  exhaust  emissions  standard 
of  1.5  g/bhp-hr  with  the  application  of 
three-way  catalysts  and  other 
technologies  that  are  currently  in  use 
with  light-duty  vehicles  and  light-duty 
trucks.  Improvements  may  be  needed  in 
the  area  of  high  temperature  three-way 
catalyst  materials  to  withstand  the 
broader  range  of  e.xhaust  temperatures 
that  are  typical  of  heavy-duty  gasoline- 
fueled  engines.  Also,  careful  application 
and  integration  of  exhaust  gas 
recirculation,  port  fuel  injection,  more 
sophisticated  ignition  systems  and 
increased  emphasis  on  optimized  air 
management  may  also  be  needed. 

Alternative-fueled  engines.  A 
methanol-fueled  heavy-duty  engine  is 
currently  certified  at  1.7  g/bhp-hr  NOx 
and  the  Agency  believes  that  with 


"■"Supplemenlal  Deere  4  Company  Comment"! 
on  EPA  Notice  of  Proposed  Rulemaking;  Control  of 
Air  Pollution:  Emissions  of  Oxides  of  Nitrogen  and 
Smoke  From  New  Nonroad  Compression-Ignition 
Engines  at  or  above  50  Horsepower,"  July  23,  19'Ji. 
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additional  development  this  engine 
could  achieve  a  NOx  emission  level  of 
15  E/l)hp-hr.  The  engine  is  a  two-stroke 
engine.  It  is  likely  that  with  better  ftiel 
injeption  systems  (for  example,  higher 
pressure  injection),  better  air 
management  (such  as  improvements  in 
the  blower  by-pass  control  system),  and 
othfer  such  optimization  advances,  this 
engine  could  achieve  1.5  g/bhp-hr  or 
lower.  Four-stroke  engines  using 
metilianol  have  not  yet  been  developed 
to  the  same  extent,  but  it  is  likely  that 
these  engines  could  also  show  very  low 
emissions.  Methanol-hieled  engines 
used  in  light-duty  vehicle  applications 
have  already  demonstrated  the  potential 
for  achieving  very  low  NOx  levels. 

Ethanol-fueled  engines  can  also 
produce  low  emissions.  A  limited 
amount  of  work  has  been  done  to 
optimize  engines  to  operate  at  low 
emissions  on  ethanol,  but  there  is  the 
potential  for  much  more  improvement. 
The  same  two-stroke  engine  mentioned 
above  was  certified  on  denatured 
ethanol  (95  percent  ethanol.  5  percent 
gasoline)  at  4.2  g/bhp-hr  NOx-  Whereas 
the  injection  system  was  calibrated  for 
the  higher  energy  density  of  ethanol,  it 
was  not  optimized  for  ethanol  use  and 
thus  there  is  room  for  significant 
improvement  in  NOx  emissions 
performance.  These  improvements 
couJd  result  in  achieving  very  low  NOx 
levels.  However,  if  gasoline  is  used  as  a 
denaturant  (as  it  commonly  is),  flame 
temperature  tends  to  increase  and  more 
NOx  is  produced.  Thus,  a  different 
denaturant  may  have  to  be  investigated. 
This  same  engine  using  a  mixture  of  80 
percent  ethanol,  20  percent  distilled 
water  (and  no  denaturant)  produced 
NOx  emissions  results  of  1.4  g/bhp- 
hr.  "2  There  are  long-term  injector 
durability  concerns  with  such  a  fuel  that 
would  have  to  be  resolved  before  the 
engine  could  be  commercialized.  Many 
of  the  issues  mentioned  above  in  the 
methanol  discussion  apply  to  ethanol 
use  as  well. 

Natural  gas  engines  using  either 
compressed  or  liquified  gas  can  also 
achieve  very  low  emission  levels.  Even 
though  the  emission  optimization  of 
natural  gas  engines  has  been  focused  on 
only  recently,  they  are  already  being 
shown  to  be  low-emission  power 
soufres.  Lean-bum.  homogeneous- 
chak^e  engines  operating  on  natural  gas 
(inc  lading  engines  made  by  Cummins. 
Cat  ?rpillar  and  General  Motors)  are 
already  achieving  NOx  emissions  less 
thaji  2.5  g-'bhp-hr.  With  additional 
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1  Is  result,  as  well  <ts  data  cilpd  in  the 
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optimization,  it  is  projected  that  these 
engines  could  achieve  a  level  of  1.5  g/ 
bhp-hr.  Homogeneous-charge 
stoichiometric  engines  with  three-way 
catalysts  (including  engines  made  by 
General  Motors  and  Scania)  are 
achieving  emission  levels  lower  than  1.5 
g/bhp-hr  NOx.  However,  as  with  the 
alcohol  engines  discussed  above, 
extensive  opportunities  remain  for 
further  improvement  and  optimization 
for  both  of  these  engine  types.  As  with 
heavy-duty  gasoline  engines,  the  natural 
gas  engines  operate  with  high  exhaust 
gas  temperatures  that  need  to  be 
accommodated  to  ensure  three-way 
catalyst  durability. 

EPA  requests  comment  on  the 
feasibility  of  meeting  an  NOx  standard 
of  1.5  g/bhp-hr  for  all  engine 
applications,  as  well  as  on  the  need  for 
the  surcharge-based  2.5  g/bhp-hr 
standard.  EPA  also  requests  comment 
on  the  possibility  of  adopting  an  NOx 
standard  of  2.5  g/bhp-hr  for  all 
California  on-highway  heavy-duty 
engines  without  a  new  vehicle 
emissions  surcharge. 

The  Agency  also  notes  that  in  the 
longer  term,  significant  potential  exists 
for  low  NOx  emissions  from  different 
engine  designs.  Other  possibilities 
include  such  engines  as  turbines  and 
Stirling  engines,  or  fuel  cell  based 
designs.  While  such  approaches  may 
eventually  offer  attractive  means  of 
lowering  NOx  emissions,  EPA  requests 
comment  on  the  possibility  of 
commercialization  of  any  of  these 
designs  by  1999. 

b.  Hydrocarbon  standard.  Heavy-duty 
vehicles  contribute  hydrocarbon 
emissions  from  both  exhaust  and 
evaporative  sources.  To  deal  with 
exhaust  emissions,  EPA  is  proposing  an 
exhaust  HC  standard  of  between  0.2  and 
0.6  g/bhp-hr  NMHC.  The  0.6  g/bhp-hr 
level  represents  what  is  currently  being 
achieved  by  most  diesel  engines.  Most 
1993  model  year  diesel-fueled  engines 
are  certified  at  levels  less  than  0.6 
g/bhp-hr  total  HC  without 
aftertreatment.  Also,  two  of  the  three 
natural  gas  engines  certified  by  CARB 
emit  no  more  than  0.6  g/bhp-hr  NMHC. 
The  0.2  g,^hp-hr  NMHC  standard 
represents  the  current  performance  of 
methanol-fucled  engines  and  diesel- 
fueled  engines  equipped  with  catalysts; 
for  the  1994  model  year,  such  engines 
have  been  certified  at  levels  less  than 
0.2  g/bhp-hr  total  HC.  On  the  other 
hand,  most  heavy-duty  gasoline  engines 
are  certified  in  the  1  g/'ohp-hr  range. 
Howp\c:r,  with  the  application  of 
optiniizi^d  three-way  feedback 
controlled  catalyst  systems  these 
engines  should  be  able  to  reach  levels  in 
the  proposed  range.  EPA  requests 


comments  on  the  appropriate  level  for 
this  standard. 

With  regard  to  evaporative  emissions, 
EPA  is  planning  to  extend  the  concept 
of  inherently  low-emitting  vehicles 
(ILEVs)  to  the  FTP  enhanced  heavy-duty 
vehicle  control  program.  EPA's 
rulemaking  for  Clean  Fuel  Fleets 
established  the  ILEV  concept  of  a 
vehicle  that  maintains  low  evaporative 
emissions  without  an  active  control 
system  (58  FR  11888,  March  1, 1993). 
EPA  proposes  to  adopt  an  "evaporative- 
free"  requirement  for  all  heavy-duty 
vehicles  over  14.000  pounds  GVWR  to 
avoid  a  trade-off  of  increased 
evaporative  emissions  for  reduced  NOx 
emissions  as  would  likely  occur  with 
the  use  of  gasoline  fueled  engines  in  this 
vehicle  class.  Engines  in  vehicles  under 
14,000  lbs  GVWR  certified  to  the 
optional  engine-based  standards  also 
would  need  to  demonstrate  evaporative- 
free  performance.  This  assurance  is 
needed  because  vehicles  equipped  with 
these  engines  would  not  be  subject  to 
any  in-use  I/M  testing  of  the  evaporative 
control  systems.  The  in-use 
effectiveness  of  evaporative  control 
systems  consequently  could  not  be 
assured  as  it  would  be  for  vehicles 
subject  to  enhanced  I/M  and  associated 
standards. 

Qualifying  as  an  evaporative- free 
vehicle  would  require  a  demonstration 
that  the  vehicle  does  not  have  the 
potential  for  significant  evaporative 
emissions  when  operating  in  high 
temperature  conditions.  The 
demonstration  would  have  to  show  a 
maximum  emission  level  of  5  grams  for 
combined  diurnal  (adjusted  to  a 
nominal  20  gallon  fuel  tank  volume), 
hot  soak,  running  loss,  and  resting  loss 
emissions,  without  an  active 
evaporative  control  system.  Diurnal 
emissions  would  be  based  on  the  engine 
and  fuel  system  being  exposed  to 
ambient  heating  from  72°  to  96  °F  using 
9  psi  RVP  fuel  (or  the  parallel  California 
requirements  of  65°  to  105  °F  using  7  psi 
RVP  fuel).  Also,  the  evaporative-free 
requirement  only  supplements  existing 
evaporative  emissions  testing 
procedures:  vehicles  currently  subject  to 
evaporative  emission  testing  would  still 
have  to  comply  with  all  applicable 
requirements. 

For  heavy-duty  vehicles  over  26.000 
pounds  GVWR.  which  already  operate 
almost  exclusively  on  diesel  fuel,  an 
cvaporativp-frcp  requirement  would 
prevent  a  potential  market  shift  to  fuels 
(such  as  gasoline)  that  may  be  able  to 
mctrt  the  proposed  NOx  standards  but 
ha\e  the  jjotontia!  of  high  evaporative 
emission  lovols.  Further,  the 
requirement  would  decrease  the  HC 
contribution  from  this  class  of  engines 
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as  a  whole  by  eliminating  any  current 
evaporative  emissions.  The  heavy-duty 
vehicles  between  14.000  and  26,000 
pounds  GVWR,  while  relatively  small  in 
number,  do  consist  of  about  two- thirds 
gasoline  vehicles.  EPA  recognizes  that 
the  evaporative- free  rpquirement  may 
discourage  the  sale  of  these  engines, 
however  bladders  and  low  volatility 
fuels  could  be  explored  as  menus  of 
demonstrating  evaporative- free 
performance.  EPA  requests  comments 
on  other  options  that  could  provide 
assurances  that  market  shifts  could  not 
occur  and  that  in-use  evaporative 
systems  for  the  gasoline  vehicles  in  this 
class  maintain  their  performance  in  use. 

EPA  specifically  requests  comment  on 
an  option  that  would  establish  a  chassis- 
based  certification  option  similar  to  tliat 
for  heavy-duty  vehicles  less  than  14.000 
lbs.  GV^VR.  Under  this  option,  vehicles 
would  be  subject  to  enhanced  I/M  and 
other  aspects  of  the  enhanced  light-duty 
vehicle  program,  including  the  fleets 
hydrocarbon  standard  (see  the 
discussion  of  the  fleet  program  under 
the  enhanced  light-duty  vehicle 
portions  of  this  appendix).  Commenters 
supporting  this  alternative  should 
comment  on  the  appropriate  numerical 
standards  for  certification,  recall,  and 
inspection-and-maintenance  testing. 

c.  Test  requirements.  Under  the 
proposed  enhanced  heavy-duty  vehicle 
program,  certification  and  enforcement 
testing  of  on-highway  heavy-duty 
engines  and  vehicles  subject  to  the  new 
NOx  and  hydrocarbon  standards, 
including  those  medium-duty  vehicles 
certified  to  engine-based  standards, 
would  be  subject  to  EPA  requirements. 
Exhaust  emission  testing  would  be 
conducted  following  standard  Federal 
test  procedures,  with  two  exceptions. 
First,  test  fuels  would  be  based  on 
CaUfomia  specifications.  Second, 
exhaust  hydrocarbon  measurements 
would  be  quantified  as  nonmethane 
hydrocarbons,  or  other  fuel-specific 
equivalent.  Assembly-line  testing  would 
be  performed  under  EPA's  Selet;tive 
Enforcement  Audit  testing  program  as 
described  in  40  CFR  f)art  86  subpart  K. 

Manufacturers  of  engines  subject  to 
the  inht^rently  low  evaporative 
emi.ssions  requirement  would  submit 
test  results  or  an  engineering  evaluation 
to  demonstrate  that  the  certified 
vehicles  have  inherently  low 
evaporative  emissions.  Test  procedures 
are  described  in  EPA  Clean  Fuel  Fleet 
program  regulations  {58  FR  11888, 
March  1,  1993). 

For  vehicles  certified  under  chassis- 
based  requirements.  EPA  also  proposes 
to  require  evaporative  emission  testing 
using  the  Federal  test  procedure  and 
standard-s.  GARB  adopted  a  now 


evaporative  emission  test  in  August 
1990  and  is  now  in  the  process  of 
making  improvements  to  its  test 
procedure  before  requesting  a  waiver 
from  Federal  requirements.  It  is  unclear 
at  this  point  how  closely  aligned  the 
two  test  procedures  will  be.  If  C/\RB 
receives  a  waiver.  EF'A  will  consider  the 
appropriateness  of  allowing 
manufacturers  to  certify  vehicles  using 
GARB'S  evaporative  emission  test.  EPA 
and  GARB  specify  standards  of  4  and  2 
grams  per  test,  respectively,  for  vehicles 
between  14,000  and  26,000  pounds 
GVIVR.  EPA  proposes  to  retain  the  2 
g/test  standard  for  Gaiifornia  vehicles. 
The  numerical  emission  standards 
proposed  for  hee.-y-duty  vehicles  apply 
equally  to  certification  and  recall 
testing. 

Other  Gaiifornia  standards  and 
procedures  would  be  unafftK;«ed  by  the 
FIP,  as  described  above  for  light-duty 
vehicles.  Applicable  Federal  or 
Gahfornia  regulations  would  continue  to 
apply  in  all  aspects  of  control  programs 
for  these  emission  sources,  including 
certification,  assembly  line  testing,  and 
recall. 

4.  Heavy-Duty  Engine  Rebuild  Program 

a.  Introduction.  Heavy-duty  engines 
are  generally  operated  over  mileages  far 
exceeding  the  useful  life  specified  when 
the  engines  are  certified.  This  is  due  to 
their  high  mileage  accumulation  rates, 
high  replacement  costs,  and  overall 
durable  designs.  Additionally,  the 
engine  life  is  often  extended  by  one  or 
more  engine  rebuilds.  Larger  diesel 
engines,  for  example  those  used  In  line- 
haul  trucks  and  transit  bus  applications, 
are  manufactured  with  replaceable 
cylinder  liners  to  facilitate  engine 
rebuilding.  Engines  with  replaceable 
cylinder  liners  can  be  readily  rebuilt 
numerous  times.  It  Is  not  uncommon  for 
such  engines  used  in  line-haul 
applications  to  continue  operating  for 
many  times  longer  than  their  statutory 
useful  fife.  Rebuilds  are  typically 
performed  by  a  variety  of  parties 
including  fleet  operators,  small 
independent  garages,  the  original  engine 
manufactiuer.  and  largo  independent 
assembly  line  operations.  Additionally, 
there  are  many  independent  rebuilders 
of  engine  components.  "^ 

Testing  conducted  on  rebuilt  engines 
by  EPA  has  indicated  that  engine 
rebuilding  is  generally  well  done  and 
emissions  control  does  not  usually 
suffer.  However.  EPA  is  concerned 
about  whether  this  will  continue  to  be 
the  case  in  the  future.  Given  the  very 
stringent  enhanced  in-use  compliance 


"1  "Heavy-duty  Engine  Rubuild  Pr8rtii.€wi".  EPA 
Drrtft  Report. 


program  emissions  standards  for  HDEs 
being  proposed  and  the  new  control 
technology  which  will  be  applied,  the 
in-use  emissions  performance  of  rebuilt 
HDEs  is  unclear.  There  may  be  cost 
incentives  to  rebuild  these  engines  to  a 
non-OEM  configuration  which  could 
substantially  increase  emissions.  Given 
that  most  of  the  actual  Hfe  of  some 
larger  engines  is  beyond  the  traditional 
statutory  useful  life,  it  is  important  to 
ensure  that  engines  continue  to  meet 
standards  even  after  rebuilds.  Therefore, 
EPA  is  proposing  to  require  rebuilt 
engines  to  be  subject  to  the  standards 
proposed  today  for  new  engines. 

These  requirements  will  apply  to  any 
1999  and  later  model  year  h^avy-duty 
vehicle  subject  to  the  enhanced 
standards  that  is  registered  in  Gaiifornia 
and  is  equipped  with  an  engine  that  has 
been  certified  to  engine-based  standartls 
as  opposed  to  chassis-based  standards. 
Vehicles  certified  to  chassis-based 
standards  in  these  classes  would  be 
subject  to  full  life  I/'M,  similar  to  light- 
duty  enhanced  vehicles.  Both 
requirements  ensure  that  enhanced 
vehicles  continue  to  meet  applicable 
standards. 

b.  Proi^am  description.  EPA's  primary 
concern  is  that  HDEs  meet  applicable 
standards  in  use  throughout  their  life 
cycle,  including  after  engine  rebuilding 
To  do  this  requires  ensuring  that,  if 
vehicles  are  found  not  to  comply  at  any 
time,  someone  is  responsible  for 
remedying  the  nonconformity.  EPA 
proposes  to  require  vehicle  owners  to  be 
able  to  demonstrate  at  all  times  that 
their  engine  is  certified  to  meet  the 
emissions  standards  it  originally  met  If 
the  engine  is  within  its  original  useful 
life,  nothing  more  would  be  required. 
After  the  end  of  the  engine's  original 
useful  life,  the  owner  would  be  required 
to  obtain  a  useful  life  renewal  certificate 
showing  that  the  engine  still  met  its 
original  standards.  Such  a  certificate 
must  be  issued  by  a  party  that  has 
brought  the  owner's  engine  to  a 
configuration  that  has  been  pre\-iously 
certified  by  EPA  (certification 
requirements  are  discussed  below).  The 
certifier  would  specify  a  useful  life 
renewal  period  on  the  certificate  over 
which  the  certifier  is  responsible  for 
emissions  performance  of  the  engine. 
Once  the  specified  period  expires,  the 
vehicle  owner  would  be  required  to 
acquire  another  useful  life  renewal 
certificate  before  reregistering  their 
vehicle  in  Gaiifornia. 

The  certifier  would  perform  all 
iiclions  necessary  to  bring  the  engine  to 
tlie  certified  configuration  before  issuing 
a  useful  life  renewal  certificate. 
Necessary  actions  may  range  from 
replacement  of  selected  emission 
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cor  llrol  and  other  hardware  to  major 
engine  overhaul.  Anyone  able  to  meet 
the  requirements  of  the  program  may 
certify  an  engine  configuration  and 
issue  useful  life  renewal  certificates. 
EPA  would  anticipate  that  candidates 
for  pert i Tiers  would  most  likely  be  the 
original  engine  manufacturers,  parts 
suf  pliers,  and  engine  rebuilders.  Once  a 
usfftil  life  renewal  certificate  is  issued 
to  t  ie  vehicle  owner,  the  certifier 
asslunes  all  of  the  manufacturer's 
liability  for  the  emissions  performance 
of  tie  engine  as  described  in  the 
proaosal  for  new  engines. 

Tree  marketplace,  rather  than  EPA. 
shruld  develop  the  most  cost  effective 
me  ^ods  of  ensuring  effective  emissions 
cortrol  for  each  engine.  Engine 
rebiilding  may  not  be  necessary  in  all 
cas  ^B.  Some  engine  manufacturers  may 
elect  to  provide  a  longer  original  useful 
lifel  By  extending  the  u.seful  life,  the 
manufacturer  would  allow  owners  to 
usef  their  vehicles  for  a  longer  period  of 
timje  without  incurring  the  additional 
cosl  of  an  engine  rebuild.  The  Agency 
believes  that  there  will  be  significant 
market  demand  for  longer  useful  life 
periods,  that  more  closely  match  actual 
in-iiise  engine  rebuild  practices. 

T^he  original  engine  manufacturer  or 
another  party  may  be  able  to  provide  a 
useful  life  renewal  certificate  upon  the 
performance  of  some  specified 
maintenance  on  the  vehicle.  Such 
maintenance  would  include  anvlhing 
that  was  needed  to  bring  the  engine  to 
a  certified  configuration  and  ensure 
emissions  control  for  the  specified 
u.setftjl  life  renewal  period,  possibly 
including  the  replacement  of  emissions 
control  devices.  There  are  likely  to  be 
other  possible  options  for  the  vehicle 
owniv  that  EPA  has  not  considered. 

A$  previously  mentioned,  tlie  vehicle 
ownpr  must  be  in  compliance  with  these 
reqUiremcnts  at  all  times.  Enhanced 
endilies  without  valid  useful  life 
renificates  may  not  be  registered  in 
Cainornia.  At  time  of  registration,  the 
o\v|it?r  would  be  required  to  show  either 
thaj  jthe  engine  was  still  within  its 
origi.'ial  useful  life  or  a  useful  life 
renewal  period.  The  certifier  would  be 
reqpred  to  provide  a  certificate  to  the 
vf^Hii.le  owner  (as  described  above)  and 
labil  the  engine,  allowing  such  a 
dernnnstration  to  be  made  easily.  The 
labf  1  must  include  information 
identifying  the  certificate,  and  the 
effriotive  and  expiration  dates  (mileages 
and/or  hours  as  applicable)  of  the  useful 
lifelrenewal  certificate  as  applied  to  the 
labeled  engine.  Furthermore,  if  the 
vehjitle  owner  is  found  to  be  out  of 
coniipliance  through  a  roadside  check  or 
other  means,  EPA  would  consider  the 
owndr  to  be  in  violation  of  federal 


tamperiiig  provisions  (see  section  203(a) 
of  the  CItun  Air  Act)  and  the  owTier 
would  be  fined  for  every  engine  out  of 
compliance.  EPA  requests  comments  on 
other  ways  to  enhance  its  ability  to 
enforce  these  owTier  requirements. 

EPA  recognizes  that  lighter  HDEs  are 
not  usually  rebuilt  because  their 
operating  life  is  comparable  to  that  of 
the  chassis.  Also,  their  lifetime  mileage 
is  generally  lower  than  that  of  larger 
vehicles.  For  these  reasons,  there  may 
not  be  as  much  incentive  for  the 
marketplace  to  offer  as  many  options  for 
lighter  heavy-duty  vehicles.  If  an  engine 
reaches  the  end  of  its  statutory  useful 
life  and  there  is  no  way  to  renew  its 
useful  life,  the  owner  would  no  longer 
be  able  to  register  the  vehicle  with  that 
engine  in  California.  Operators  of  heavy- 
duty  engines  would  be  expected  to 
purchase  vehicles  equipped  with 
engines  with  a  useful  life  comparable  to 
their  needs  or  purchase  vehicles  with 
engines  that  are  designed  to  be  rebuilt. 
It  should  be  noted  that  these 
requirements  only  apply  to  vehicles 
certified  on  an  engine  test;  many  smaller 
trucks  would  be  certified  on  a  chassis 
test. 

c.  Certification  requirements  and 
liability'.  To  help  ensure  continuous 
emissions  control  effectiveness,  EPA 
proposes  that  anyone  offering  a  useful 
life  renewal  certificate  must  certify  the 
engine  configuration  that  will  result 
from  the  actions  they  will  perform  on 
the  in-use  engines.  EPA  also  proposes  to 
require  that  emissions  durability  be 
demonstrated  for  the  useful  life  renewal 
period  being  provided  by  the  certifier. 

The  resultant  engine  configuration 
must  be  certified  in  the  same  manner 
that  a  new  engine  is  certified.  A  full 
emissions  test  would  be  required 
showing  that  in-use  HDCs.  after  being 
restored  to  the  engine  configuration 
being  certified,  will  meet  all  applicable 
HDE  in-use  recall  emissions  standards 
to  which  the  engine  was  originally 
certified.  EPA  proposes  that  the  test 
engine  be  rppresentati\e  of  actual  in-use 
engines  and  therefore,  be  an  engine  at  or 
beyond  its  statutory  useful  life.  EPA 
recognizes  that  this  may  be  burdensome 
for  the  certifier  in  the  early  years  of  the 
program  because  available  engines  will 
generally  be  at  low  mileages.  However. 
EPA  believes  that  it  is  necessary'  to 
know  how  high  mileage  engines  will 
perform  after  being  brought  to  the 
configuration  being  certified.  EPA 
requests  comments  on  these  and  any 
other  aspect  of  the  certification  testing 
requirements.  EPA  is  especially 
interested  in  comments  on  effective  but 
less  burdensome  test  engine 
requirements. 


In  addition  to  the  normally  required 
engine  certification  information  and 
data,  the  certification  application  would 
also  be  required  to  include:  (1)  Rationale 
for  test  engine  selection,  (2)  a 
description  of  all  actions  necessary  to 
bring  an  in-use  engine  to  the 
configuration  being  certified,  including 
a  description  of  parts  being  replaced.  (3) 
a  description  of  any  emissions  related 
components  not  being  replaced  and 
rationale  as  to  why  their  replacement  is 
unnecessary.  (4)  a  copy  of  all 
installation  instructions  and  warranty, 
and  (5)  a  copy  of  the  engine  label  and 
useful  life  renewal  certificate  to  be 
provided  to  the  engine  owner.  EPA 
requests  comments  on  these 
certification  procedures  and  the  items 
that  are  being  required  to  be  provided 
for  certification. 

d.  Recall  testing.  EPA  is  proposing  to 
apply  the  enhanced  recall  program  for 
the  light-duty  enhanced  vehicles, 
described  in  detail  in  section  A. (5)  of 
this  appendix,  and  heavy-duty  vehicles 
as  described  in  more  detail  below.  At 
the  time  an  engine  is  restored  to  a 
certified  configuration,  the  certifier,  for 
purposes  of  this  program,  becomes  the 
engine  manufacturer  for  purposes  of 
determining  responsibility  for  the  in-use 
emissions  performance  of  the  engine. 
The  certifier  may  elect  to  have  outside 
agents  conduct  installations.  However, 
EPA  proposes  to  hold  the  certifier  solely 
liable  for  any  failure  of  an  engine  to 
meet  the  enhanced  HDE  in-use 
standards  during  the  useful  life  renewal 
period.  EPA  would  have  the  authority  to 
enforce  in-use  standards  over  the  useful 
life  renewal  period  by  performing  recall 
testing  on  engines  within  their  useful 
life  renewal  period  in  the  same  manner 
that  EPA  would  for  engines  still  within 
the  original  useful  life.  EPA  requests 
comments  on  the  above  approach  for 
assessing  liability  for  the  emissions 
performance  of  rebuilt  engines. 

As  mentioned  above.  EPA  proposes  to 
conduct  recall  testing  throughout  the 
operating  life  of  engines.  EPA  believes 
that  this  is  the  most  appropriate  way  to 
ensure  that  engines  are  meeting  the 
enhanced  HDE  in-use  standards.  For 
recall  testing  after  the  end  of  the  original 
useful  life,  EPA  will  group  engines  by 
the  certified  configuration.  Any 
subsequent  recall  orders  will  hold  the 
certifier  of  that  engine  configuration 
responsible  for  failure  to  comply  with 
applicable  emissions  standards. 
Remedial  actions  would  be  solely  the 
responsibility  of  the  certifier. 

EPA  recognizes  that  the  high  cost  of 
engine  testing  may  present  an 
impediment  to  enforcement  of  these 
rebuild  requirements  through  recall 
testing  alone.  EPA  requests  comments 
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on  additional  methods  of  enforring  the 
above  rebuild  provisions  which  rnn'  or 
may  not  include  actual  emissions 
testing.  Additionally.  EPA  roqursfs 
comments  on  ail  aspects  of  thp 
enhanced  rwall  provisions. 

5.  Inspection  and  Maintenance  (I/M) 
Program 

As  di.scussed  in  Section  III.D  2.r  of 
the  Preamble,  covering  the  enhanced 
1/M  program.  EPA  is  proposing  to 
include  pre-1999  model  year  heavy-duty 
vehicles  of  GV\VR  8,500-19,500  pounds 
in  the  enhanced  L'M  program. 
Furthermore,  as  discussed  in  Section 
A(4)  covr.nng  the  enhanced  vehicle  I/M 
program  for  ne-.v  light-daty  vehicles, 
EPA  is  proposing  to  include  new  heavy- 
duty  vehicles  of  GVWR  8.500-14.000 
poimds  in  the  LDV/LDT  enhanced 
v.ehicle  program  for  1999  and  later 
model  years,  including  I/M.  EPA  also 
requests  comment  on  the  desirability 
and  feasibility  of  extending  the 
enhanced  I/M  and  enhanced  vehicle  1/ 
M  programs  to  other  heavy-duty 
vehicles,  particularly  those  in  the 
weight  classes  up  to  26.000  pounds 
GV\VR  (or  any  portion  thereof).  If  this 
were  done,  the  need  to  require  these 
vehicles  to  be  evaporative  emission  free, 
as  discussed  in  Section  B(3),  and  the 
need  for  these  vehicles  to  be  rebuilt,  as 
discussed  in  Section  B(4),  could  be 
reconsidered. 

In  considering  this  issue,  commenters 
should  refer  to  the  detailed  discussion 
of  enhanced  light-duty  vehicle 
inspection  and  maintenance  program 
requirements  which  would  be 
applicable  to  these  heavier  vehicles  as 
well  except  as  noted  below.  These 
requirements  address  such  issues  as 
geographic  scope,  testing,  enhanced  I/M 
threshold,  manufacturer  liability, 
tracking  of  enhanced  I/M  test  results, 
threshold  calculation,  data  collection, 
and  manufacturer  notification  of 
liability. 

In  addition,  EPA  would  Uke  to  note 
several  issues  for  which  an  enhanced 
I/M  program  for  heavy-duty 
vehicles  above  14,000  pounds  GVWR 
would  differ  from  the  light-duty  vehicle 
and  light-duty  truck  program.  First,  the 
regulatory  useful  life  for  heavy-duty 
vehicles  is  110.000  miles,  185,000 
miles,  or  290,000  miles,  depending  on 
the  vehicle  class.  Therefore,  in  a  manner 
similar  to  that  described  for  the  light- 
duty  vehicle  I/M  program,  after  the 
tlireshold  level  was  exceeded,  the 
engine  manufacturer  would  be 
responsible  for  repairing  vehicles  failing 
a  enhanced  vehicle  I/M  standard  during 
the  useful  life  period,  or  prior  to  engine 
rebuild,  whichever  came  first.  Af^er  the 
useful  life  period  or  after  the  engine  was 


rebuilt,  the  responsibility  for  L'M  repairs 
would  depend  on  wh<^ther  these 
Vt'hicles  were  included  in  the  enhancf^d 
vehicle  rebuild  prc-grini.  Second,  an 
1/M  program  for  heav-yduty  trucks 
would  require  the  addition  of  I/M 
testing  capacity  for  those  heavier 
vehicles.  EPA  reque.sts  r.on^ment  c^n  all 
aspects  of  this  propos.il  and  encourages 
commenters  to  suggest  options  that 
would  facilitate  the  achievement  uf  the 
program's  objectives  as  well  as 
implementation. 

6.  Recall  Program 

The  enhanced  recall  program  for 
light-duty  vehicles  has  a!r"sdv  boen 
described  in  Section  A (5).  The  heavy- 
duty  program  will  be  the  same  as  the 
Ught-duty  program  except  for  a  change 
related  to  vehicle  selection  described 
below.  Like  the  light-duty  prograjn.  it  is 
intended  to  ensure  that  vehicles  and 
engines  meet  applicable  standards 
throughout  their  life.  Its  provisions  also 
apply  to  medium-duty  vehicles  that  are 
equipped  with  engines  certified  to 
engine  standards  rather  than  being 
certified  to  the  medium-duty  vehicle 
chassis-based  standards.  Medium-duty 
vehicles  certified  to  chassis-based 
standards  will  be  subject  to  the  light- 
duty  recall  program  requirements. 
Rather  than  repeat  the  detailed 
provisions  of  the  enhanced  recall 
program  for  light-duty  vehicles,  the 
reader  is  referred  to  the  light-duty 
discussion  for  more  information.  Both 
programs  are  based  on  the  current  recall 
program  which  interested  readers 
should  also  review  (39  FR  44375. 
December  23, 1974). 

There  is  one  difference  between  the 
heav7-duty  and  light-duty  recall 
programs.  For  light-duty  enhanced 
vehicles,  EPA  is  proposing  to  draw 
recall  test  samples  from  only  those 
vehicles  subject  to  EPA's  enhanced  I/M 
program,  generally  corresponding  to 
vehicles  registered  in  the  FIP  areas.  This 
would  focus  testing  on  identifying 
problems  which  were  not  being 
corrected  by  the  I/M  program.  Because 
there  is  no  I/M  program  for  HDEs,  this 
approach  is  not  appropriate  for  heavy- 
duty.  Therefore.  EPA  proposes  to  draw 
HDE  recall  test  samples  from  vehicle 
families  registered  throughout  California 
although  the  FIP  areas  would  clearly  be 
an  important  focus. 

7.  Multiple-State  High-Emitting  Engines 

Many  trucks  operating  in  Cahfomia 
are  engaged  in  interstate  commerce. 
GARB  data  show  that  more  than  20 
percent  of  the  mileage  accumulated  by 
heavy-duty  vehicles  in  California  is 
from  trucks  registered  to  operate  in  at 


least  one  other  state."-*  Even  if  new 
emission  standards  are  adopted  for 
California  trucks,  some  interstate  tnu.ks 
would  continue  to  be  certified  to  less 
stringerit  ft?deral  emission  standards  In 
that  case,  a  significant  amount  of  the 
potential  benefit  of  the  California 
standards  would  be  lost.  Given  the  cost 
impact  expected  for  the  CuUfomia 
standards,  there  woidd  also  bo  an 
inc-ntive  to  circumvent  the  uitent  uf  the 
standards  by  registering  trucks  in  oLlier 
stattrs  and  operating  them  in  Caiir.jmia. 
EPA  Wonts  to  avoid  such  a  competitive 
di<;advantage  for  trucking  finns  based  in 
California. 

To  engage  in  ccrmmerce  in  multiple 
states,  state  law  requires  that  trucks 
must  be  registered  to  operate  in  each 
state.  The  registration  requirements 
allow  each  slate  to  enforce  its  traffic 
laws  and  engage  in  some  taxing.  There 
are  therefore  three  types  of  trucks 
operating  in  California:  Those  operating 
exclusively  in  California,  those  based  in 
Cahfomia  but  also  operating  in  other 
states,  and  those  based  in  other  states 
but  operating  in  California.  Emissions 
control  for  engines  operated  exclusively 
in  California  is  handled  tlixough  the 
fleet  averaging  and  importation 
requirements  of  die  FIP.  This  section 
affects  the  two  categories  of  trucks 
operating  in  other  states  in  addition  to 
California.  It  affects  both  categories 
equally. 

Except  as  described  below,  EPA  is 
proposing  that  owmers  of  trucks 
registered  in  multiple  states  be  required 
to  participate  in  the  fleet  averaging 
program.  Only  that  portion  of  an 
interstate  trucking  fleet  registered  in 
Cahfomia  would  be  involved  in  the 
program,  including  the  calculation  and 
assessment  of  surcharges.  Trucks  that 
never  enter  California  would  not  be 
included. 

EPA  is  concerned  about  the  burden 
that  the  fleet  averaging  program  may 
place  on  interstate  trucking  firms, 
especially  if  engine  manufacturers 
choose  to  base  their  compliance  with 
the  proposed  enhanced  engine 
standards  on  alternative  fuel 
technologies.  The  declining  fleet 
average  emissions  requirement  will 
eventually  force  owners  of  all  trucks 
entering  California  to  meet  these 
standards  or  to  pay  increasingly  stiff 
surcharges.  Further,  to  the  extent 
different  fuels  are  used,  interstate 
truckers  may  have  difficulty  finding 
adequate  fuel  supplies  for  their  low- 
emitting  trucks  when  they  are  traveling 
outside  Cahfomia.  As  a  result,  they  may 
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be  forced  to  maintain  dedicated 
California  fleets  or  to  comply  with  the 
program  requirements  through  the 
payment  of  surcharges,  u-ith  little 
benefit  to  FIP  area  air  quahty. 

As  an  alternative  to  requiring  all 
int|>rstate  truck  fleets  to  participate  in 
the  fleet  averaging  program,  EPA  is 
proposing  to  allow  fleet  ovmers,  at  their 
option,  to  comply  with  a  use  restriction 
on  higher  emitting  engines.  Beginning 
in  ^001,  any  time  a  non-fleet  averaged 
truck  which  does  not  meet  the  enhanced 
vehicle  heavy-duty  engine  standards 
and  has  multiple-state  registrations 
operates  in  the  state,  it  would  be 
allowed  to  make  no  more  than  one  stop 
in  either  the  South  Coast,  Ventura,  or 
Sacramento  FIP  areas.  This  requirement 
wo^ld  apply  to  all  such  trucks, 
regardless  of  whether  or  not  the  base  of 
operation  is  in  California.  Any  pickup 
or  (jehvery  would  be  considered  a  stop. 
Also,  such  trucks  making  a  stop  in  one 
of  tne  FIP  areas  would  not  be  permitted 
to  ipake  more  than  a  total  of  two  stops 
sta(ewide  including  any  stop  in  a  FIP 
area.  An  operator  who  could  show  that 
a  trfp  into  California  will  involve  no 
dri'dng  in  the  South  Coast,  Ventura,  or 
Sacramento  FIP  areas  would  be  allowed 
to  c  perate  freely  throughout  the  rest  of 
the  state.  Of  course,  any  vehicle  which 
mei;ts  the  enhanced  heavy-duty  engine 
standards  or  is  part  of  a  fleet  complying 
witi  the  averaging  requirements  would 
be  able  to  operate  throughout  the  state 
without  restriction. 

EPA  would  enforce  the  delivery 
restiictions  by  random  vehicle  checks 
and  Inspection  of  driving  logs.  EPA 
coujld  inspect  papers  at  weigh  stations 
and  Bt  pickup  and  delivery  points.  Any 
evidence  that  the  restrictions  had  been 
violated  would  subject  the  operator  to  a 
maiimum  fine  of  525,000  for  every  day 
in  violation.  EPA  is  requesting  comment 
on  a  further  penalty  of  revocation  of  the 
right  to  register  in  California  if  multiple 
violations  are  recorded. 

EpA  also  requests  comment  on  an 
option  under  which,  beginning  in  2005. 
only  engines  certified  at  or  below  the 
199B  federal  4.0  g/bhp-hr  NOx  standard 
would  be  allowed  in  trucks  writh 
multiple-state  registrations  operating  in 
California.  This  requirement  would  also 
apply  to  all  trucks,  notwithstanding  the 
base  of  operations.  Preventing  earlier 
models  from  operating  in  California  is 
intended  to  reduce  the  emission 
contribution  from  the  interstate  portion 
of  the  heavy-duty  vehicle  fleet.  It  would 
ensjire  that  the  cleanest  national  trucks 
are  used  in  California. 

EPA  would  begin  the  two-stop 
limitation  in  2001  and  the  clean  multi- 
state  truck  requirement  in  2005.  The 
Agency  believes  that  this  would  allow 


sufficient  time  for  them  to  be 
implemented  without  overly  disrupting 
trucking  operations  in  California. 
EPA  requests  comment  on  the 
proposal  to  require  trucks  operating  in 
multiple  states  to  participate  in  the  fleet 
averaging  program  (with  and  without 
the  option  of  choosing  usage 
restrictions).  EPA  also  requests 
comment  on  whether  or  not  owrncrs  of 
such  fleets  should  also  be  required  to 
have  their  1999  and  later  model  year 
trucks  meet  the  enhanced  vehicle 
standards,  similar  to  requirements  for 
in-state  fleet  owners.  Comments  are  also 
requested  on  all  aspects  of  the 
discretion  to  limit  stops  of  higher- 
emitting  trucks  in  the  FIP  areas,  and  on 
the  alternative  of  limiting  entry  of  older 
high-emitting  trucks  into  the  state. 

8.  Alternative  Fuel  AvailabiUfy 

As  discussed  earlier,  the  proposed 
enhanced  heavy-duty  vehicle  standards 
will  present  significant  feasibility 
challenges  for  diesel-fueled  and 
gasoline-fueled  heavy-duty  vehicles.  At 
this  time  compliance  with  the  standards 
is  more  certain  through  use  of 
alternative- fueled  vehicles.  As  described 
above,  such  fuels  could  include 
methanol,  ethanol.  compressed  or 
liquified  natural  gas  and  possibly 
others.  These  fuels  are  not  widely 
available  for  vehicle  use  at  this  time. 
Thus,  to  the  extent  that  fuels  other  than 
diesel  and  gasoline  are  chosen  for 
compliance,  the  availability  of  fuel  for 
these  vehicles  could  be  of  concern. 
California  regulators  have  also  faced  this 
concern  during  development  of  the  LEV 
program  and  have  addressed  it  through 
regulation,  as  described  below. 

California's  existing  fuel  availability 
rules  require  major  fuel  suppUers  to 
provide  alternative  fuels  at  a  minimum 
number  of  their  retail  outlets.  The 
minimum  number  of  fuel  outlets  for 
each  alternative  fuel  depends  on  the 
number  of  in-use  vehicles  requiring  that 
fuel  (20,000  is  the  current  minimum 
trigger  for  fuel  availability)  and  on  how 
many  years  the  fuel  has  been  required 
under  the  fuel  availability  program.  For 
1994-96,  the  requirements  apply  only 
within  the  SCAQMD,  while  for  1997 
and  beyond,  they  apply  throughout  the 
entire  state.  For  example,  the  first  year 
an  alternative  fuel  is  designated  a 
required  clean  fuel  (i.e..  the  number  of 
vehicles  on  the  road  requiring  that  fuel 
exceeds  20.000),  at  least  a  total  of  90 
fuel  outlets  must  provide  the  fuel.  In  the 
second  year,  the  minimum  number 
would  increase  to  200.  The  required 
number  of  retail  outlets  could  be  greater 
if  more  than  20.000  vehicles  required 
that  alternative  fuel.  These  outlets 
would  be  allocated  to  each  of  the  major 


fuel  producers  in  the  region  according 
to  the  amount  of  motor  vehicle  fuel  they 
supplied.  The  fuel  outlets  would  have  to 
be  geographically  dispersed  throughout 
the  applicable  region. 

It  is  uncertain  at  this  time  how  many 
enhanced  heavy-duty  engines  wall  be 
alternative-fueled  since  technologies 
which  will  meet  the  standards  are  still 
being  developed.  Most  of  the  heav7- 
duty  vehicles  are  found  in  fleets,  where 
fuel  availability  is  easier  to  control. 
Therefore,  California's  fuel  availabihty 
requirements  appear  to  be  sufficient. 
Therefore,  EPA  is  not  proposing  any 
additional  alternative  fuel  availability 
requirements.  However.  EPA  requests 
comments  on  this  issue  and  what,  if 
any,  additional  actions  may  be 
appropriate  to  insure  fuel  availability. 

9.  Fleet  Averaging  Program 

The  enhanced  program  for  heavy-duty 
vehicles  will  reduce  emissions  as 
planned  only  if  people  continue  to 
purchase  new  vehicles  and  retire  old 
ones  at  past  rates.  If  people  keep  their 
old  trucks  longer  than  they  have  in  the 
past  or  buy  used  vehicles  from  out  of 
state,  the  emissions  reductions  would  be 
substantially  less.  Because  these 
reductions  are  critical  for  achieving 
attainment,  EPA  needs  to  ensure  that 
vehicle  turnover  continues  to  occur  at     • 
historical  rates. 

EPA  is  proposing  to  ensure  that 
turnover  is  maintained  by  implementing 
a  declining  fleet  average  NOx  emissions 
program.  Under  the  proposed  fleet 
average  program,  if  a  fleet's  turnover 
rate  falls  behind  the  historical  California 
fleet  average  turnover  rate  for  heav)'- 
duty  vehicles,  then  an  emissions 
surcharge  will  be  assessed  on  the 
additional  NOx  emissions  caused  bv  the 
higher  emitting  engines.  The  fleet 
average  NOx  emissions  level  allowed  is 
reduced  each  registration  cycle  to  reflect 
the  appropriate  turnover  rates. 

A  fleet  owner  would  determine  the 
total  NOx  emissions  from  his  or  her  fleet 
by  adding  up  the  annual  amount  of  NOx 
emitted  by  each  vehicle  in  the  fleet  and 
computing  an  average  value  for  their 
heavy-duty  vehicles  between  19,500  and 
33,000  pounds  GV\VR  and  their  hea\7- 
duty  vehicles  above  33,000  pounds 
GVVVR.  These  average  values  would 
then  be  compared  to  the  fleet  average 
standards  for  those  classes  in  that 
calendar  year.  If  die  actual  emission  rate 
exceeded  the  standard,  an  emissions 
surcharge  would  be  applied  to  the 
excess  amount. 

The  table  below  shows  the  calculation 
of  the  fleet  average  emission  rates  for 
the  two  classes  of  heavy-duty  vehicles 
covered  by  the  program.  Besides  the  two 
vehicle  classes,  entries  are  provided  for 
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model  year  groupings  which  have 
different  applicable  NOx  emission 
standards.  The  factors  represent  annual 


emissions  of  NOx  in  tons  for  a  vehicle 
in  any  given  category.  Adding  each 
column  and  dividing  by  the  number  of 


vehicles  in  that  class  will  yield  the 
fleet's  average  per- vehicle  NOx 
emissions  for  the  fleet  owner's  heavy- 
duty  vehicles. 


Calculation  of  Heavy-duty  Vehicle  Fleet  NOx  Emissions 

[tons] 


Model  year  grouping 

Emissions  from 

HDVs  19.501- 

33.000  lbs  GVWR 

Emissions  from 

HDVs  >33,000  lbs 

GVWR 

1999+  

•#x0.071 
#x0.19 
#x0.24 
#x0.28 
#x0.24 
#x0.51 

#x0.28 

1998      

#x0  74 

1991-97  

»x0  93 

1 988-90  

#x1  12 

1984-87  „ ^ 

»x0  95 

pfe-1984  

*x1  99 

Total  actual  emissions  

Averaae  oer  vehicle  emissions"  

>"#"  represents  the  number  of  vehicles  in  tite  given  fleet  for  the  specific  rrxxjel  year/vehicle  type  grouping. 

0  Average  per  vehicle  emissions  equals  the  total  actual  emissions  for  a  vehicle  category  divided  by  the  total  number  of  vehicles  of  that  cat- 
egory in  the  given  fleet. 


The  table  below  lists  the  average  NOx 
emissions  allowed  for  each  calendar 
year.  These  numbers  are  derived  from 
the  expected  model  year  makeup  of  the 
California  fleet  as  older  vehicles  are 
retired  and  replaced  with  enhanced 
heavy-duty  vehicles. 'i' 

Average  NOx  Emissions  Allowed 
FOR  Heavy-duty  Vehicles  By  Cal- 
endar Year 

[Tons] 


Average  NOx  Emissions  Allowed 
FOR  Heavy-duty  Vehicles  By  Cal- 
endar Year— Continued 

fTonsl 


Calendar  year 

19,500- 
33.000 
pounds 
GVWR 

33.000 

pounds  and 

greater 

GVWR 

2000  

0.28 

1.1 

2001   

0.26 

1.02 

2002  

0.24 

0.94 

2003  

0.22 

0.87 

2004  

0.20 

0.80 

2005  

0.19 

0.74 

2006  

0.17 

0.68 

2007  

0.16 

0.62 

2008  

0.15 

0.57 

2009  

0.13 

0.52 

2010  

0.13 

0.49 

2011   

0.12 
0.11 

0.47 

2012  

0.45 

2013  

0.11 

0.43 

2014  

0.10 

0.41 

2015  

0.098 
0.093 
0.089 

0.39 

2016  

0.37 

2017  

0.35 

2018  

0.086 

0.34 

2019  

0.083 

0.33 

2020  

0.080 

0.31 

2021   

0.077 

0.30 

2022  

0.075 

0.29 

Calendar  year 

19,500- 
33,000 
pounds 
GVWR 

33.000 

pounds  and 

greater 

GVWR 

2023  

2024  and  later 

0.072 
0.071 

0.29 
0.28 

'""Calculation  of  Average  Emission  Rdtes  for 
Heavy-duty  Onhighway  and  Nonroad  Fleet 
Averaging  Programs."  EPA  memo  from  Chris  Lieske 
to  ]oanne  Coldhand,  February  1994. 


Compliance  with  the  fleet  average 
standard  would  be  determined  by 
comparing  the  values  in  the  second 
table  with  those  calculated  in  the  first. 
If  the  actual  values  are  below  the 
standard,  no  emission  surcharge  is  due. 
If  either  of  the  actual  values  exceed  the 
standard  for  that  year,  a  surcharge 
would  be  due  based  on  the  difference. 
It  would  be  determined  by  multiplying 
the  difference  by  the  nimiber  of  vehicles 
affected  (in  the  specific  vehicle 
category)  and  then  by  the  surcharge  rate 
of  $10,000  per  ton.  It  is  important  to 
note  that  so  long  as  a  fleet  continues  to 
replace  vehicles  at  historical  rates,  no 
surcharge  would  be  required. 

In  order  to  assure  the  maximum 
flexibility.  EPA  is  also  proposing  to 
allow  individual  fleets  to  join  together 
into  larger  fleets  for  determining 
compUance  with  the  fleet  standard.  This 
provision  should  accommodate  those 
fleets  which  may  turn  over  slower  or 
more  quickly  than  the  average, 
notwithstanding  any  effects  of  the 
enhanced  vehicle  program. 
Additionally,  it  could  benefit  very  small 
fleets,  such  as  independently  owned 
trucks.  The  flexibiUty  to  join  together 
should  ease  the  impact  of  the  steady 


reduction  in  the  fleet  average  emissions 
allowed  on  any  fleets  with  special 
compliance  problems. 

The  annual  emission  rates  developed 
in  the  above  two  tables  are  based  on 
diesel  engine  values,  even  though  the 
program  applies  to  all  heavy-duty 
vehicles  above  19,500  pounds  GVWR. 
This  is  consistent  with  the  fact  that 
diesels  make  up  the  dominant  fraction 
of  the  affected  fleets.  It  also  could  serve 
to  encourage  turnover  of  gasoline  fueled 
engines  faster  than  they  otherwise 
would.  This  is  because,  even  though 
they  are  generally  less  expensive  than 
diesel  engines,  they  would  provide  the 
same  credit  in  the  fleet  average  as 
turning  over  a  diesel  engine.  Given  the 
high  evaporative  emissions  from 
gasoline  engines,  this  is  a  desirable 
result.  Comments  are  invited  on  this 
approach. 

It  should  also  be  noted  that  the 
declining  fleet  average  standards 
described  above  are  proposed  to  apply 
only  to  heavy-duty  vehicles  above 
19.500  pounds.  Lighter  HDVs  are  not 
included  because  EPA  is  proposing  to 
include  these  vehicles  in  its  enhanced 
I/M  program.  Because  this  group  has  a 
large  number  of  gasoline  fueled  vehicles 
(which  would  particularly  benefit  from 
an  I/M  program)  and  a  large  number  of 
small  fleets  (which  would  find  the 
declining  fleet  average  program 
particularly  burdensome),  the  Agency 
believes  this  to  be  the  best  approach  for 
these  vehicles.  Exclusion  of  LiiDVs 
from  the  averaging  program  would  not 
affect  the  role  of  1999  and  later  LHDV 
engines  in  the  other  enhanced  heavy- 
duty  vehicle  requirements  already 
described.  Comments  are  invited  on  the 
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a!t  jrnative  of  including  LKDV's  in  the 
de!;|ining  ficet  averapo  prograiTi. 

;^  discussed  earlior,  EPA  is 
coi;$idering  allowing  enhanced  HDVs  to 
be  Biquipped  wilh  engines  certified  to  a 
2.5  g/bhp-hr  standard  rather  than  a  1.5 
g./t  fip-hr  standard  as  long  as  an 
2p;)ropriate  new  vehicle  surcharge  is 
paid  by  the  purchaser.  Because  the 
surcharge  is  based  on  the  e.xcess  NOy 
f  milted  over  the  entire  life  of  the 
veli|c]e.  EPA  believes  that  it  would  be 
apj^fopriate  to  count  these  vehicles  in 
the  fleet  average  as  emitting  at 
1.5  g.'bhp-hr  rather  than  2.5  g/bhp-hr. 
Otlienvise.  the  fleet  cv.ner  v\ould  be 
required  to  pay  twice  f.jr  the  same 
incrlemental  eini,5sions. 

.'kte  described  more  fully  below  in  the 
liOiii-oad  fleet  averaging  prngrain,  EPA  is 
cm  ^emed  that  engine  snd  truck  dealers 
lUrnjbe  significantly  hurt  if  fleet  owners 
pre  buy  4.0  g.^lihp-hr  NOx  engines  to 
red  lice  the  need  for  purchases  of  1.5  g/ 
bh]>|hr  NO.x  engines  in  the  initial  years 
of  the  program.  Dealers  are  generally 
lociO,  unlike  all  manufacturers  and 
snrile  fleet  owners.  They  therefore  may 
ha\  $  trouble  surviving  more  than  a  vear 
of  s  How  movement  in  the  California 
niajcet.  Therefore.  EPA  is  requesting 
coTijmcnt  on  a  manufdCturer  sales 
maidate  for  heavy-duty  onhighway 
sin  i|lar  to  that  for  nonioad  engines. 
Interested  readers  should  review  section 
C.(!')(b)  of  this  appendix  for  more 
information. 

Elf  A  requests  comments  on  all  aspects 
oft  Tie  heavy-duty  declining  fleet  average 
proposal. 

10.  fleets 

/  •:.  described  in  the  enhanced  light- 
dut^  vehicle  section  (.^{6]},  EPA  is 
pro[:osing  a  revised  Clean  Fuel  Fleet 
program  in  the  South  Coast  and 
req  iBsting  comment  on  expanding  it 
intci  the  other  two  FiP  areas.  As 
described  in  the  Clean  Air  Act  Title  11, 
Par  C  and  in  EPA's  Clean  Fuel  Fleet 
program  regulations  (see  58  FR  32474. 
lun  ^  10.  1093  and  58  FR  64679, 
De(  f  mher  9,  1993)  the  national  Clean 
Fuel  Fleet  program  would  requii-c 
certcin  centrally  fueled  fleets  to  make  a 
Cf:rt;iin  percentage  of  their  new  vehicle 
pur: bases  clean  fuel  vehicles.  The  CAA 
HD  fieri  program  applies  to  fleets  up  to 
2O,60O  pounds  GVIVR  and  requires  that 
50  percent  of  all  purchased  be  Clean 
Fuel  Vehicles. 

As  described  in  the  light-duty 
enhatticed  vehicle  program,  EPA  is 
pre  jpsing  to  require  that  the  affected 
flee  ;s  purchase  ILEVs  which  meet  a 
con  posite  NMHC  standard  set  to  reflect 
their  low  evaporative  emission 
potential,  rather  than  merely  clean  fuel 
\  eh  cles.  This  requirement  ensures  that 


the  fleet  program  will  achieve 
signiHcant  hydrocarbon  reductions 
beyond  \\hat  is  required  by  the  general 
enhanced  vehicle  program.  The 
applicatirai  of  this  program  is 
straightforward  for  most  vehicles  up  to 
14.000  lbs.  GVWR.  On  Lhe  oLher  hand, 
for  vehicles  certified  to  engine  based 
standards  (all  vehicles  above  14.000  lbs 
GVWR  and  some  under  that  threshold), 
an  ILEV  requirement  is  already  in  place 
and  therefore  no  composite  is  necessary. 
EPA  therefore  is  proposing  to  apply  the 
fleet  program  only  to  vehicles  certified 
to  a  chassis-based  standard.. currently  to 
vehicles  up  to  14.000  lbs  GVvVR.  If  EPA 
extends  the  chassis-based  certification 
option  to  vehicles  between  14.000  and 
26,000  lbs.  GVWR,  the  Ticet  program 
will  extend  to  these  vehicles  as  well. 

11.  General  Enforcement 

It  vvoidd  be  a  violation  of  federal  law 
for  any  engine  manufacturers  or  owners 
to  fail  to  c'jmply  with  the  specific 
requirerr.ents  and  prohibitions 
described  above.  In  addition,  under  the 
enhanced  heavy-duty  vehicle  program, 
it  would  be  a  violation  of  federal  law  for 
the  California  Department  of  Motor 
Vehicles  (DMV)  or  any  other  department 
of  the  Stale  of  California  (or  any 
political  subdivision  thereof)  to  register 
any  vehicle  subject  to  any  requirement 
for  which  a  valid  certificate  of 
compliance  or  waiver  (either  paper- 
based  or  electronic)  has  not  been 
presented.  Any  person  providing 
fraudulent  certification  or  other.vise 
aiding  or  abetting  in  the  violation  of  this 
section,  would  also  be  violating  federal 
law. 

That  is,  it  is  a  violation  to  permit 
registration  or  facilitate  reregistration  of 
a  model  year  1999  or  later  engine  for 
which  there  is  not  in  force  a  valid 
certificate  of  conformity  from  EPA 
(either  for  the  engine  or  for  the  rebuild). 
Further  it  is  a  violation  to  register  any 
model  year  1998  or  previous  vehicle  or 
engine  after  2001  without  EPA 
confirmation  that  the  appropriate  fleet 
average  fee,  if  any,  has  been  paid. 
Violations  could  result  in  civ;l  penalties 
under  federal  law  of  up  to  525,000  per 
violation.  Each  instance  of  unlawful 
registration  would  be  conside.'-ed  a 
separate  offense. 

C.  Enhanced  In-Use  Compliance 
Program  for  Nonroad  Engines  Cher  37 
kw 

1.  Applicabihty 

EPA  intends  the  enhanced  in-use 
compliance  program  for  nonroad 
engines  to  apply  to  most  nonroad 
engines  at  or  above  37  kw,  with  the 
exceptions  described  above.  This  means 


that  the  Agency  is  adding  two  cttegorics 
of  nonroad  engines  not  covered  under 
the  nationwide  federal  rulemalung.  The 
first  category  is  spark-ignition  engines 
for  all  categories  except  recreational 
marine  engines.  The  second  is  high 
speed  Diesel  marine  engines  which  are 
at  or  above  37  kw;  these  engines  are  not 
included  in  other  FIP  regulations 

The  enhanced  nonroad  engine 
program  is  proposed  to  include  both  CI 
and  SI  engines.  EPA  is  concerned  that 
applying  more  stringent  emission 
standards  only  to  CI  enginas  w.uld 
create  an  incentive  to  replace  d:esel  (CI) 
engine's  with  gasoline  (SI)  engi;;.s, 
because  if  left  unregulated  thes»  engines 
could  have  a  cost  advantage.  This  shift 
would  increase  emissions  because  the 
unregulated  gasoline  engines  would 
have  higher  exhaust  levels  and 
significantly  higher  evaporative 
emissions  than  dic-tl  engines.  ElPA  is 
therefore  proposing  exhaust  emission 
regulcti^'ns  for  both  CI  and  SI  engines 
(i.e.,  all  engine  types  in  the  size  range 
described)  and  adding  a  reqiureiTicnt  to 
prevent  evaporative  emission  increases. 
This  strategy  should  level  the  pidving 
field  from  an  emissions  perspective  and 
avoid  introducing  an  inapproprute 
encouragement  to  shift  to  gasoline  and 
higher  HC  emissions. 

The  enhanced  nonroad  engine 
program  is  also  prcposrd  to  include  CI 
marine  engines  over  37  kw  which  have 
rated  speeds  at  maximum  torque  of  o\er 
12C0  revolutions  per  minute.  These 
engines  are  generally  used  in  non- 
oceanguing  commercial  vessels; 
oceangoing  ships  am  dealt  with  in  other 
portions  of  this  FIP. 

The  Agency  notes  that  the  proposal 
would  include  generators  at  or  above  37 
kw  used  on  oil  platforms,  if  they  fit  the 
m.obility  requirements  defining  nonroad 
engines  in  EPA's  nationwide  rule.  If  not, 
they  are  regulated  as  part  of  the  pljtform 
under  EPA's  Outer  Continental  Shelf 
(OCS)  rules  if  they  are  permanently 
placed  at  the  OCS  site. 

The  provisions  cf  this  section  apply 
only  to  engines  sold  for  use  in  the  FIP 
areas  (although,  as  discussed  later.  EPA 
is  considering  options  extending  beyond 
the  FIP  areas).  Nonroad  engines  are 
significantly  less  mobile  than 
onhighway  engines.  Thus  EPA  has 
tailored  its  program  to  apply  only  to 
engines  in  the  FIP  areas.  Any  equipment 
with  an  applicable  engine  sold  for  use 
in  a  FIP  area  will  be  required  to  have  a 
prominent  exterior  sticker  showing  that 
it  meets  the  standards  and  other 
provisions  of  this  program.  A  fleet 
averaging  program,  similar  to  that  for 
on-highway,  will  also  be  applied  to 
engines  used  in  the  FIP  area  to  ensure 
continued  turnover  to  cleaner  engines. 
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The  enforcement  of  these  two 
requirements  is  discussed  further  in  the 
nonroad  fleets  section  below. 

EPA  proposes  that  after  the  inception 
of  the  nonroad  engine  program 
described  in  this  Appendix,  only 
engines  complying  with  the  provisions 
of  this  program  may  be  imported  for  use 
into  the  FIP  areas.  Use  of  older  engines, 
not  previously  used  in  the  areas,  is 
prohibited.  Additionally,  use  of  new 
engines  which  do  not  comply  with  the 
program  is  also  prohibited. 

2.  Authority 

EPA  is  proposing  this  enhanced  in- 
use  compliance  program  for  nonroad 
engines  using  its  broad  remedial 
authority  under  section  110(c).  Section 
213  of  the  Clean  Air  Act  provides  EPA 
with  specific  authority  to  regulate 
nonroad  engines.  Moreover,  no 
provision  of  section  213,  or  any  other 
section  of  the  Clean  Air  Act,  prohibits 
EPA  from  exercising  its  section  110(c) 
authority  in  the  manner  proposed 
herein.  EPA's  data  indicate  that  the 
engines  regulated  herein,  nonroad 
engines  at  or  above  37  kw  including  SI 
engines  and  diesel  marine  engines  with 
speeds  greater  than  1200  RPM. 
contribute  to  ozone  pollution  in  the  FIP 
areas. 


3.  Emissions  Standards 

a.  Oxides  of  Nitrogen  Standard. 
Parallel  to  the  onhighway  requirements, 
EPA  proposes  that  1999  and  later  model 
year  nonroad  engines  for  use  in  the 
Ventura  and  South  Coast  nonattainment 
areas  must  meet  a  NOx  standard  of  1.5 
g/bhp-hr.  For  Sacramento,  EPA 
proposes  a  2.5  g/bhp-hr  standard, 
reflecting  a  somewhat  lesser  need  for 
control  in  that  area,  but  is  considering 
a  1.5  g/bhp-hr  standard  for  reasons 
discussed  below.  EPA  requests 
comment  on  these  proposed  standards 
and  their  areas  of  application. 

As  with  onhighway  engines,  EPA  is 
also  considering  an  option  to  allow  use 
of  engines  emitting  up  to  2.5  g/bhp-hr 
NOx  in  the  South  Coast  or  Ventura 
areas,  subject  to  an  emissions  surcharge 
which  would  be  paid  at  the  time  of 
equipment  purchase.  This  option  is 
intended  to  cover  unique  applications 
where  the  1.5  g/bhp-hr  standard  might 
present  imacceptable  limitations.  The 
surcharge,  shown  in  the  table  below  for 
applicable  nonroad  categories,  is  based 
on  a  cost  of  $10,000  per  ton  of  increased 
NOx  emissions  over  the  life  of  the 
engine.  The  calculations  are  based  on 
usage  data  supplied  by  manufacturers, 
as  presented  in  EPA's  "Draft  Regulatory 
Support  Document  for  Control  of  NOx 
and  Smoke  Emissions  from  Nonroad 
Compression-Ignition  Engines  Greater 
than  or  Equal  to  50  Horsepower"  (April 


1993).  EPA  assumed  that  each  category 
of  engines  would  be  operated  at  its 
average  annual  rate  (hours  per  year)  for 
sixteen  years.  Lif»itime  emissions  are 
discounted  at  o  seven  percent  annual 
rate. 

In  computing  the  emissions 
surcharges,  the  Agency  combined 
equipment  types  with  similar 
surcharges  into  7  different  groups  and 
assigned  a  surcharge  value  to  each  based 
on  information  from  manufacturers. 
EPA  is  proposing  that  manufacturers  of 
nonroad  equipment  containing  an 
engine  of  over  37  kw  must  classify  each 
type  of  equipment  into  one  of  these 
categories.  Any  equipment  fitting 
possibly  into  two  categories  will  be 
presumed  to  fit  into  the  higher 
surcharge  category  unless  further 
information  is  provided.  Details  of  the 
individual  values  can  be  found  in  the 
docket. 116  EPA  requests  comment  on  the 
categories  listed  in  the  table  below, 
especially  whether  any  engine 
applications  may  be  missing  from  the 
list,  or  whether  the  categories  need 
further  definition  to  distinguish 
between  similar  applications.  EPA  also 
requests  comment  on  the  possible  need 
to  further  divide  categories,  perhaps  by 
engine  size,  to  avoid  inappropriate  fees 
for  some  engines.  Any  comments  should 
reflect  the  need  to  keep  the  set  of 
surcharges  simple  enough  to  maintain  a 
manageable  program. 


Surcharges  for  Higher-Polluting  Nonroad  Engines 


Class 


III 


IV 


Equipment  types 


Wood  splitters  

Sprayers 

Swathers 

Other  agricultural  equipment  . 

Combines 

Chippers/stump  grinders 

Balers 

Tractors/loaders/backtioes 

Concrete/industrial  saws 

Forklifts  

Rough  terrain  forklitts  

Other  matl.  handling  equip  

Paving  equipment 

Agricultural  tractors 

Concrete  pavers  

Asphalt  pavers 

Rollers 

Other  general  indstrl  equip 

Other  construction  equipment 

Aircraft  support  equipment  

Cranes  

Bore/drill  rigs 

Graders 

Crawler  tractors  

Sweepers/scrub)bers  

Crushing/process  equipment  .. 

Skidders 

Terminal  tractors 


Average 
rated  HP 


58 

92 

82 

57 

152 

99 

98 

71 

56 

83 

84 

111 

99 

98 

77 

77 

99 

107 

161 

137 

194 

209 

147 

134 

97 

127 

131 

96 


Load  factor 
(percent) 


50 
50 
62 
51 
70 
37 
58 
38 
73 
30 
35 
59 
53 
70 
56 
56 
59 
51 
62 
51 
43 
75 
54 
57 
68 
78 
49 
82 


Lifetime  use 
(hrs) 


1,296 

1,408 

1,600 

5,280 

1,984 

6,992 

4,928 

11,200 

7,792 

13,600 

13.968 

6,496 

8,112 

6.576 

13,024 

13.024 

10.912 

12,992 

8,000 

11,712 

11,216 

6,224 

14,784 

16,336 

19,904 

13,440 

22,368 

19,200 


Sur- 
charge 


S400 
1,000 


3.000 


5.000 


10,000 


i">'New  Vehicle/Equipment  Surcharges  for 
Hea\7-Duty  Onhighway  and  Nonroad  Engines 


Under  the  California  FIP."  EPA  memo  to  the  Docket 
from  Alan  Stout.  February  1994. 
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Surcharges  for  Higher-Polluting  Nonroad  Engines— Continued 


Class 


\  I 


\ll 


Equipment  types 


Excavators  

Cff-tiighway  tractors 
Rubber-tired  loaders 

Feller/bunchers  

Rubber-tired  dozers 

Scrapers 

Oft-highway  trucks  .. 


Average 
rated  HP 


With  respect  to  the  feasibility  of  the 
E  nhanced  nonroad  engine  standards,  the 
reader  is  referred  to  the  discussion  of 
jthe  onhighway  standards  feasibility 
Question.  EPA  believes  that  the 
technological  approaches  expected  to  be 
used  for  onhighway  engines  will  also 
find  application  for  nonroad  engines. 
More  specifically,  diesel  engine 
anufacturers  make  engines  for  both 
highway  and  nonroad  applications 
d  some  individual  engine  families 
ave  been  used  for  both.  The  Agency 
therefore  projects  that  the  diesel  engine 
developments  applied  to  onhighway 
engines  will  also  need  to  be  applied  to 
nonroad  engines.  Although  at  this  time 
there  are  very  few  gasoline  or  alternative 
fuel  (mainly  LPG)  engines  in  these 
Categories,  such  engines  may  find  it 
easier  to  meet  the  nonroad  NOx 
Standards  than  the  onhighway  standards 
because  of  the  steady-state  nature  of  the 
in-use  test.  (Gasoline  may  have 
difficulty  with  the  evaporative 
hydrocarbon  requirements  described 
below.)  Optimization  of  t.hese  engines 
Eiay  be  less  complex  because  transient 
fuel/air  mixture  control  is  less  of  a 
concern.  Alternative  fuel  related 
tflchnology  and  longer-term  engine 
changes  described  for  onhighway 
engines  are  also  candidates  for  use  in 
the  nonroad  market. 

EPA  is  aware  that  packaging  concerns 
(Jan  be  an  issue  for  nonroad  equipment, 
c  3  they  are  for  onhighway  vehicles. 
Many  manufacturers  of  nonroad 
f  quipment  will  have  to  make  changes  to 
t  ieir  equipment  designs  if  the  profile  of 
the  engine  is  altered  substantially  or 
there  are  other,  new,  requirements  such 
as  fuel  system  changes.  Moreover,  there 
are  also  differences  in  use  between 
nonroad  and  onhighway  engines  which 
lead  to  different  load  requirements.  EPA 
believes  that  the  four-year  lead  time 
provided  in  the  FIP  will  be  sufficient  for 
such  issues  to  be  resolved  but  requests 
comment  from  equipment 
rnanufacturers  on  unique  packaging  and 
u^e  issues  for  nonroad  equipment. 

b.  Hydrocarbon  standard.  EPA 
pjioposes  to  set  the  exhaust  NMHC 
andard  at  1.2  g/bhp-hr,  the  current 


onhighway  heavT-duty  diesel  engine 
standard.  If  EPA,  in  the  national  rule  for 
CI  nonroad  engines  at  or  above  37  kw, 
finalizes  a  different  standard  for  these 
engines,  EPA  will  consider  that 
standard  for  FIP  engines  as  well. 
Additionally,  since  these  engines  are  a 
small  but  significant  contributor  to  HC 
inventories  in  the  areas,  EPA  requests 
comment  on  lower  HC  standards  such 
as  those  described  in  the  proposal  for 
onhighway  heavT-duty  vehicles  (section 
B.(3)(b)  of  this  appendix). 

Once  again  paralleling  the  onhighwa.v 
heavy-duty  vehicle  provisions,  EPA 
proposes  to  require  nonroad  equipment 
using  engines  over  37  kw  to  have 
inherently  low  evaporative  emissions. 
Qualifying  as  low  evaporative  would 
require  a  demonstration  that  the 
equipment  does  not  have  the  potential 
for  significant  evaporative  emissions 
when  operating  in  high  temperature 
conditions.  The  demonstration  (via 
testing  or  engineering  analysis)  would 
be  based  on  a  maximum  emission  level 
of  5  grams  for  combined  diurnal 
(adjusted  to  a  nominal  20  gallon  fuel 
tank  volume),  hot  soak,  rurming  loss, 
and  resting  loss  emissions,  without  an 
evaporative  control  system.  Diurnal 
emissions  would  be  based  on  the  engine 
and  fuel  system  being  exposed  to 
ambient  heating  from  72°  to  96°  F  with 
a  40  percent  fill  of  9  psi  R\T  fuel,  or  the 
parallel  California  requirements  of  65° 
to  105°  F  using  7  psi  RVP  hiel  (if 
gasoline  is  used).  EPA  would  have  the 
option  of  testing  to  confirm  the  results. 
This  requirement  will  ensure  that 
evaporative  emissions  remain  low  in 
use,  which  is  especially  important  given 
there  is  no  inspection  and  maintenance 
program  for  these  engines. 

EPA  data  show  most  hea\7-duty 
nonroad  applications  at  or  above  37  kw 
use  diesel  fuel  or  liquefied  petroleum 
gas  (propane).  Engines  operating  on 
these  fuels  are  likely  to  be  able  to 
comply  with  the  low  evaporative 
requirement  without  modification.  The 
low  evaporative  requirement,  therefore, 
would  affect  the  small  portion  of  the 
nonroad  fleet  operating  on  gasoline  and 
would  prevent  other  changes  in  the 


143 
214 
175 
183 
356 
290 
658 


Load  factor 
(percent) 


59 
65 
54 
71 
59 
60 
25 


Lifetinie  use 
(hrs) 


19.040 
13,744 
22,368 
17,760 
13.088 
22,160 
52,668 


Sur- 
charge 


20.000 
60.000 


makeup  of  the  existing  fleet  that  could 
increase  the  potential  for  evaporative 
emissions.  In  applications  where 
gasoline- fiieled  engines  are  used,  new 
engines  in  this  size  range  would  have  to 
be  redesigned  to  operate  low 
evaporative.  Very  low  volatility  gasoline 
could  be  investigated  as  an  option  to  use 
of  die.sel  or  other  fuels. 

EPA  seeks  comment  en  other  options 
that  could  provide  assurance  that 
hydrocarbon  emissions  would  not 
increase  from  these  e.'igines  and  that  a 
shift  to  high  volatility  gasoline  e.ngines 
would  not  occur.  Commenters  should 
review  the  treatment  of  light-duty 
vehicles  under  the  enhanced  in-usc 
compliance  program  (section  A.  of  this 
appentjix). 

c.  Test  requirements.  EPA  is 
proposing  to  conduct  certification  and 
enforcement  testing  of  nonroad  heavy- 
duty  engines  regulated  under  this 
program  using  the  federal  nonroad 
procedures  for  NOx  and  hydrocarbon 
emission  measurement  expected  to  be 
finalized  by  May  30.  1994,  except  that 
test  fuels  would  be  based  on  applirable 
California  specifications.  The  eight 
mode  steady  state  duty-cycle  and  other 
test  procedures  that  will  be  finalized  in 
the  national  rule  for  CI  engines  are 
proposed  here  to  apply  to  both 
compression-ignition  and  spark-i,i;nition 
engines,  regardless  of  fuel  type.  Exhaust 
hydrocarbon  measurements  would  be 
quantified  as  nonmethane  hydrocarbons 
(NMHC).  or  other  fuel  specific 
equivalents.  Assembly-line  testing 
would  be  performed  under  EPAs 
Selective  Enforcement  Audit  testing 
program  as  described  in  40  CFR  part  89 
subpart  F. 

Since  the  test  procedure  being 
proposed  today  is  a  steady-state 
procedure,  it  may  not  result  in  control 
designs  for  noru-oad  engines  that 
produce  the  degree  of  in-use  emissions 
reductions  expected.  For  example, 
spark-ignition  engines  can  exhibit  very 
different  emissions  characteristics  on 
different  test  cycles,  such  as  cycles  wiih 
transient  operating  conditions.  Th" 
Agency  is  also  concerned  that  the  8- 
mode  test  may  be  inadequate  for 
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verifying  the  compliance  of  CJ  engines 
with  the  NMHC  and  NOx  standards 
proposed  here,  as  discussed  in  the  May 
17.  1993  nationwide  nonroad  proposal. 

Because  of  these  concerns,  the  Agency 
will  monitor  engines  produced  and 
certified  very  carefully  to  be  assured 
that  engines  do.  in  fact,  yield 
proportional  in-use  emissions 
reductions.  The  Agency  will  also  remain 
alert  to  the  possible  use  of  defeat 
devices  or  design  approaches  that  result 
in  non-proportional  emissions 
reductions  under  operating  conditions 
that  are  outside  the  test  procedure 
operating  conditions. 

Additionally,  the  Agency  is  engaged 
in  a  program  to  characterize  the  in-use 
operation  of  nonroad  engines.  This 
program  will  allow  EPA  to  develop 
representative  duty  cycles,  evaluate  the 
emissions  impact  of  those  cycles  and 
determine  which  cycle  will  best  ensure 
engine  designs  that  will  yield  the 
expected  level  of  in-use  control.  The 
Agency  may  change  the  duly  cycle  used 
to  test  nonroad  engines  in  a  subsequent 
rulemaking  if  the  Agency  determines 
that  such  a  change  is  needed  to  assure 
that  projected  emission  reductions 
actually  occur  in  use. 

Manufacturers  of  engines  subject  to 
the  inherently  low  evaporative 
emissions  requirement  would  submit 
test  results  or  an  engineering  evaluation 
to  demonstrate  that  the  certified 
vehicles  have  inherently  low 
evaporative  emissions.  Test  procedures 
are  described  in  EPA  Clean  Fuel  Fleet 
program  regulations  {58  FR  11 888, 
March  1.  1993]. 

The  standards  and  procedures 
proposed  for  enhanced  nonroad  heavy- 
duty  engines  would  apply  equally  to 
certification  and  vehicle  recall  testing. 
EPA  requests  comment  on  these  test 
procedures,  especially  on  the  use  of  the 
steady-state  test  for  spark  ignition 
engines. 

4.  hispection  &  Maintenance  (1/M) 
I^ogram 

As  mentioned  earlier.  EPA  is  not 
proposing  I/M  requirements  for  nonroad 
engines.  Developing  a  new  l/M  program 
for  the  diverse  set  of  applications 
involved  would  be  a  very  difficult  and 
complex  undertaking  and  would  present 
significant  testing  and  administrative 
burdens.  However,  an  in-use  testing 
program  {such  as  I/M)  would  allow  EPA 
to  reconsider  the  need  to  require 
nonroad  engines  to  be  low  evaporative 
and  the  need  for  the  nonroad  engine 
rebuild  requirements.  EPA  therefore 
requests  comment  on  the  feasibility  and 
desirability  of  adopting  an  I/M  program 
for  heavy-duty  nonroad  engines  covered 
under  the  enhanced  in-use  compliance 


program.  The  I/M  program  could  apply 
to  any  or  all  noru-oad  engines  over  50  hp 
sold  for  use  in  California's  designated 
FIP  areas.  The  reader  is  referred  to  the 
light-duty  vehicle  I/M  discussion 
(section  A. (4)  of  this  appendix)  for  a 
detailed  discussion  of  such  enhanced 
vehicle  requirements  as  geographic 
scope,  testing,  enhanced  1/M  threshold, 
manufacturer  liability,  tracking  of 
enhanced  1/M  test  results,  threshold 
calculation,  data  collection,  and 
manufacturer  notification  of  liability. 

Commenters  recommending  a 
nonroad  I.^M  program  should  comment 
on  the  proper  I/M  test  for  heav^-duty 
nonroad  engines  and  whether  the 
capabilities  for  such  tests  would  be 
needed  at  every  facility.  They  should 
also  comment  on  what  the 
specifications  for  such'a  facility  would 
be  and  whether  any  such  facility  could 
handle  all  types  of  nonroad  equipment. 
An  I/M  program  for  nonroad  engines 
would  apply  for  the  full  operating  life 
of  the  engine. 

5.  Nonroad  Engine  Rebuild 
Requirements 

As  with  onhighway  engines,  nonroad 
engines  are  used  for  periods  of  time 
greatly  exceeding  the  proposed  useful 
life  for  nonroad  engines  (10  years,  or 
8000  hours,  whichever  comes  first).  For 
this  reason.  EPA  proposes  to  apply  the 
full  rebuild  program  described  for 
onhighway  heavy-duty  vehicles  (section 
B.(4)  of  this  appendix)  to  enhanced 
notu-oad  engines.  As  with  onhighway 
engines,  nonroad  engines  will  not  be 
subject  to  an  I/M  program  and  EPA  is* 
concerned  about  the  possible  adverse 
effect  of  engine  rebuilding  on  the 
emissions  from  engines  certified  to  the 
enhanced  nonroad  engine  standards.  If 
these  engines  are  rebuilt  improperly, 
they  may  have  very  high  emissions 
which  could  outweigh  many  of  the 
emissions  benefits  of  the  FIP  programs. 

EPA  requests  comments  on  all  aspects 
of  this  proposal,  especially  on  any 
aspects  of  the  onhighway  heavy-duty 
engine  rebuild  program  which  are 
inappropriate  for  nonroad  engines. 

6.  Recall  Program 

EPA  proposes  to  conduct  all  aspects 
of  the  enhanced  nonroad  engine  recall 
program  in  the  same  manner  as  the 
enhanced  onhighway  recall  program,  as 
highlighted  below.  Interested  readers 
should  review  the  light-duty  vehicle 
recall  provisions  (section  A. (5)  of  this 
appendix)  and  the  heav\'-duty  vehicle 
recall  provisions  (section  8.(0)  of  this 
appendix)  for  additional  details 
regarding  this  program. 

Nonroad  engines  will  be  recall  tested 
using  certification  test  procedures  and 


fuels  discussed  above  in  section  C.(3){c). 
As  for  the  other  enhanced  vehicle 
programs,  EPA  proposes  to  test  nonroad 
engines  unless  they  have  been  subject  to 
obvious  abuse  or  tampering.  If  there  are 
particular  usage  characteristics  that 
could  contribute  to  in-use  emissions 
failures,  manufacturers  must  consider 
them  in  the  design  of  their  products.  For 
example,  nonroad  engines  are  likely  to 
be  used  in  environmental  conditions 
that  may  include  rough  terrain,  high 
levels  of  dust,  and  exposure  to  water. 
EPA  would  not  consider  exposure  to 
such  conditions  grounds  for  excluding 
engines  from  the  recall  test  sample.  The 
Agency  believes  that  addressing  these 
challenges  is  appropriate  and  necessary 
to  provide  assurance  that  apphcable 
emissions  standards  continue  to  be  met 
in  actual  use  throughout  the  life  of  the 
engine. 

In  connection  with  the  engine 
rebuilding  requirements  described 
above,  EPA  also  proposes  to  conduct      jjj 
recall  testing  throughout  the  operating 
life  of  engines.  EPA  believes  that  this  is 
the  most  appropriate  way  to  ensure  that 
engines  are  meeting  the  enhanced 
nonroad  engine  standards  in  use.  For 
recall  testing  after  the  end  of  the  original 
useful  life,  EPA  will  group  engines  by 
the  certified  configuration.  Any 
subsequent  recall  orders  will  hold  the 
certifier  of  that  engine  configuration 
responsible  for  failure  to  comply  with 
applicable  emissions  standards. 
Remedial  actions  would  be  solely  the 
responsibility  of  the  certifier. 

EPA  requests  comments  on  all  aspects 
of  the  enhanced  in-use  compliance 
recall  program  for  nonroad  engines, 
incliuling  the  recall  provisions  that  have 
been  proposed  for  onhighway  heavy- 
duty  vehicles  and  light-duty  vehicles. 

7.  Fleet  Averaging  Program 

Like  tlie  heavy-duty  onhighway 
program,  the  enhanced  in-use 
compliance  program  for  nonroad 
equipment  will  reduce  emissions  as 
projected  only  if  new  equipment  is 
purchased  and  old  equipment  is  retired 
at  historical  rates.  Additionally,  the  use 
requirements  which  apply  in  the  FIP 
areas  must  be  obeyed  to  be  effective.  If 
old  equipment  is  kept  longer  than  in  the 
past,  the  emissions  reductions  could  be 
substantially  less.  These  reductions  are 
critical  for  achieving  attainment; 
therefore.  EPA  is  proposing  fleet  average 
and  sticker  programs  to  ensure 
traditional  turnover  rates  and  usage 
patterns  continue.  Due  to  the  inherent 
complexities  of  such  a  program,  among 
other  things,  EPA  is  also  considering 
and  requesting  comment  on  a  statewide 
nonroad  program  with  sales 
requirements.  Details  of  this  alternative 
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Kogram  arc  provided  at  the  end  of  this 

leet  averaging  section. 

Just  as  with  heavy-duty  onhighway 
engines,  EPA  is  proposing  fo  erasure  that 
turnover  is  maintained  by  implementing 

0  declining  fleet  average  NOx  emissions 
program.  Under  the  proposed  fleet 
8\'erage  program,  if  a  fleet's  turno\er 
rate  falls  behind  the  historic  average 
turnover  rate  for  nonroad  equipment, 
then  an  emissions  surcharge  will  be 
assessed  on  the  additional  NOx 
emissions  caused  by  the  higher  emitting 
engines.  The  fleet  average  NOx 
emissions  level  allowed  is  reduced  each 
calendar  year  to  reflect  the  appropriate 

yjnover  rates. 

Owners  of  any  nonroad  equipment 

lereafter  fleet  owTiers)  would 
i  etermine  the  total  NOx  emissions  from 

1  leir  equipment  by  adding  up  the 
ainual  amount  of  NOx  emitted  by  each 

)  lece  of  equipment.  The  annual  amount 
NOx  emitted  by  a  piece  of  equipment 
determined  bv  reference  to  its 


) 

_  ! 


expected  emissions  based  on  the 
equipment  class  and  model  year,  as 
delineated  in  the  table  below,  .^n 
average  would  be  computed  by  dividing 
by  the  number  of  pieces  of  equipment. 
These  averages  would  then  be  compared 
to  the  average  which  would  occur  if 
normal  turnover  was  maintained  (see 
the  table  below^.  EPA  is  proposing  to 
determine  the  emissions  levels  and 
averages  required  using  the  same  seven 
classes  of  nonroad  equipment  described 
above  in  section  C.(3)(a).  These  classes 
are  based  on  total  emissions  from 
equipment  and  were  de\  eloped  to 
ensure  that  any  tradeoff  between 
equipment  due  to  averaging  which 
occurs  is  emissions  neutral.  The  target 
average  emissions  level  would  be 
reduced  each  calendar  year.  If  the  actual 
emission  rate  e.xceeded  the  fleet  average 
standard  in  any  year,  an  emissions 
surcharge  would  be  applied  to  the 
excess  amount  of  emissions  for  that 
year.  As  with  the  heavy-duty  onhighway 


engine  program  the  surcharge  is  bnsed 
on  SlO.OOO  per  ton  of  NOx  emissions. 

The  table  below  shows  how  to 
calculate  the  fleet  average  emission  rates 
for  the  first  two  classes  of  nonroad 
equipment.  (The  reader  is  directed  to 
the  regulations  or  the  docket  for  similar 
information  for  the  remaining  classes  of 
nonroad  equipment.)  For  each 
equipment  class,  annual  emission  levels 
are  provided  for  model  year  groups 
which  have  different  applicable  NOx 
emission  standards.  The  numbers 
represent  annual  emissions  of  NOx  in 
tons  for  equipment  in  each  categnn,-  and 
must  be  muhiplied  by  the  number  of 
engines  in  that  category  in  a  fleet  to  get 
total  emissions.  Adding  each  column 
and  dividing  by  the  total  number  of 
engines  in  each  class  v.-ill  yield  the 
fleet's  average  per-engine  NOx 
emissions  for  that  category. 


Calcuuvtion  of  Fleet  NOx  Emissions  for  the  First  Two  Classes  of  Nonroad  ENGi,\ES 

[tons] 


Model  year  grouping 


999+  .... 

1998  

pre- 1998 


I  ■  eef  average  emissions  per  nonroad  engine  ^ 


Total  actual  emissions  t" 


Emissions  from 

class  I  nonroad 

engines 


'»x0.006? 
»x0.028 
#x0.037 


Emissions  from 

class  II  ncrroad 

engines 


='0  027 
».0l2 
£-017 


•"#"  represents  the  number  of  nonroad  engines  in  the  given  fleet  for  the  specific  model  year/equipment  class  grouping 
b  Multiply  the  number  of  affected  nonroad  engines  in  the  given  fleet  for  the  specific  model  year- equipment  class  arouDina  bv  the  li'^t<HJ  emis- 
lOns  rate  and  sum  down.  »f37 

<:  Fleet  average  emissions  per  nonroad  engine  equals  the  total  actual  emissions  for  an  equipment  class  divided  by  the  total  number  of  affected 
rj^road  engines  for  that  equipment  class  in  the  given  fleet. 


The  numbers  in  the  table  above  (and 
the  similar  numbers  contained  in  the 
I  ggulations  for  the  other  classes  of 
nonroad  equipment)  reflect  usage 
patterns  for  nonroad  engines  as 
described  in  EPA's  draft  Regulatory 
Support  Document  for  the  national 
nonroad  rule.  They  reflect  typical 
annual  hours  of  use  and  load  for  each 
equipment  type  and  applicable 

Jnissions  standards.  Further 
formation  regarding  the  calculation  of 
ese  estimates  is  available  in  the 
Docket  for  this  FIP."^  epa  did  not 
incorporate  any  seasonal  adjustment  for 
nonroad  equipment  that  may  only  be 
used  in  the  non-ozone  season.  EPA 
invites  comment  on  whether  there  are 
apy  types  of  equipment  affected  that  are 


>"  "Calculation  of  Average  Emission  Rates  for 
Heavy-Duty  Onhighway  and  Nonroad  Fleet 
Averaging  Programs."  EPA  memo  from  Chris  Lieske 
l6JoanneGoldhand,  February  1994. 


used  in  FIP  areas  only  under  conditions 
that  preclude  ozone  violations  (for 
example,  snow  grooming  equipment). 

The  table  below  ("Average  NOx 
Emissions  Allowed  by  Calendar  Year  for 
Class  I  Nonroad  Engines")  lists  the 
allowable  average  NOx  emissions  for  the 
first  class  of  nonroad  equipment  during 
each  calendar  year  for  the  South  Coast 
and  Ventura.  The  charts  for  Sacramento 
(which  reflect  turnover  to  2.5  g/bhp-hr 
engines  rather  than  to  1.5  g,'bhp-hr 
engines)  and  those  for  the  other  classes 
of  equipment  are  included  in  the 
regulations  and  are  calculated  in  the 
same  marmer.  These  numbers  are 
derived  from  the  same  average  activity 
levels,  load  factors  (as  an  average 
percent  of  rated  horsepower),  and 
uncontrolled  emission  levels  described 
above.  In  addition,  historical  fleet 
turnover  rates  are  incorporated  in  the 
fleet  averages.  Once  the  average  actual 


emissions  is  determined  for  a  fleet,  it 
would  be  compared  to  the  number  in 
this  chart  corresponding  to  the 
appropriate  class  and  year.  That  number 
represents  the  average  that  would  occur 
if  normal  turnover  of  nonroad  engines 
was  maintained.  These  estimates  are 
based  on  average  50  percent  sur\i\ al 
rates  calculated  for  the  EPA  Nonroad 
Study  and  the  documents  associated 
with  the  national  nonroad  program 
NPRM  benefits  analysis,  "s  Further 
information  regarding  the  calculation  of 
these  numbers  may  be  found  in  the 
Docket  for  this  FIP.  EPA  invites 
comment  on  the  use  of  these  estimates. 


><•  "Calculation  of  Average  Emission  RilU^,  for 
Heavy-Duty  Onhighway  and  Nonroad  Flee! 
Averaging  Programs,"  EPA  memo  from  Chris  Liesk* 
to  Joanne  Goldhand.  February  1994. 
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Average  NOx  Emissions  Allowed 
By  Calendar  Year  For  Class  I 
NONROAD  Engines 

[tons] 


Calendar  year 

Class! 

2000 

2001  

2002 

2003 

2004 

2005 _ 

2006 

2007 

2008 

2009 

2010  

0.035 
0.033 
0.031 
0.029 
0.027 
0.026 
0.024 
0.022 
0.021 
0.019 
0017 

201 1  

0.016 

2012 

0.015 

2013 - 

2014 

0.014 
0.013 

2015 _ 

2016  

0.012 
0  011 

2017 : 

0.010 

201 8 

0.0093 

2019 .-. 

2020 

2021  „ 

2022 

2023  

2024 

2025 

2026 

2027 

2028  and  later  

0.0088 
0.0082 
0.0078 
0.0074 
0.0070 
0.0068 
0.0065 
0.0064 
0.0063 
0  0062 

Compliance  with  the  fleet  average 
standard  would  be  determined  by 
comparing  the  values  in  the  second 
table  with  those  calculated  using  the 
first.  If  the  actual  values  are  below  the 
standdfd  for  that  year,  no  emission 
surchtirge  is  due.  If  the  emissions  level 
for  any  class  of  nonroad  engines  exceeds 
the  standard  for  that  year,  a  surcharge 
would  be  due  based  en  the  difference. 
The  surcharge  would  be  determined  by 
multiplying  the  difference  by  the 
number  of  pieces  of  equipment  in  the 
class  for  the  fleet  and  then  by  the 
surcharge  rate  of  SlO.OOO  per  ton.  It  is 
important  to  note  that  so  long  as  a  fleet 
continues  to  replace  equipment  at 
historical  rates,  no  surcharge  would  be 
charged. 

In  most  other  ways  the  declining 
average  NOx  program  for  nonroad 
engines  is  similar  to  that  for  onhighway 
engines.  They  will  both  begin  in  2000. 
In  order  to  provide  flexibility,  EPA  is 
proposing  to  allow  individual  fleets  to 
join  together  into  larger  fleets  for 
determining  compliance  with  the  fleet 
standard.  (Because  of  the  different  NOx 
standards  for  the  Sacramento 
nonattainment  area,  individual  fleets  in 
Sacramento  may  only  join  with  other 
fleets  in  Sacramento.  Likewise, 
individual  fleets  in  the  South  Coast  Air 
basin  and  Ventura  County  may  only 
join  together  with  fleets  in  the  South 


Coast  Air  Basin  and  Ventura  County.) 
This  provision  should  accommodate 
those  fleets  which  may  turn  over  slower 
or  more  quickly  than  the  average, 
notw  ithstanding  any  efTects  of  the 
enhanced  vehicle  program. 
Additionally,  it  could  benefit  very  small 
fleets.  The  flexibility  to  join  together 
should  ease  the  impact  of  the  steady 
reduction  in  the  T.eet  average  emissions 
allowed  on  any  fleets  with  special 
compliance  problems.  However.  EPA  is 
not  proposing  to  allow  averaging 
between  different  nonroad  equipment 
classes  because,  due  to  the  very 
different  uses,  there  are  few  benefits  to 
outweigh  the  complications  an 
averaging  scheme  could  create. 

For  the  purpose  of  calculating 
surcharges,  EPA  will  assume  that  all 
engines  certifying  at  or  below  1.5  g/bh{>- 
hr  NOx  have  emission  factors  of  1.5  g/ 
bhp-hr  and  that  all  engines  certifying 
above  1.5  g/bhp-hr  NOx  but  at  or  below 
2.5  g/bhp-hr  NOx  have  emission  factors 
of  2.5  g/bhp-hr.  However,  if  EPA 
permits  use  of  engines  certified  at  or 
below  2.5  g/bhp-lir  NOx  in  the  South 
Coast  or  Ventura  after  payment  of  a 
lifetime  emissions  surcharge,  as 
described  above  in  section  C.(3)(a},  such 
engines  will  be  treated  as  if  they  were 
1.5  g/bhp-hr  engines  for  the  purpose  of 
in-use  fleet  average  emissions 
calculations. 

a.  Administration  of  tlitf  fleet  average 
nonroad  program.  The  fleet  average 
requirement  would  be  enforced  through 
a  program  very  similar  to  annual 
registration  for  onhighway  vehicles. 
Nonroad  registration  is  proposed  to 
occur  every  January  beginning  in  1999. 
At  that  time,  owners  would  bring 
documents  representing  their 
equipment  to  EPA  along  with  a 
preliminary  calculation  of  the  surcharge 
due.  if  any.  EPA  would  issue  stickers  for 
the  equipment  in  the  fleet  as  well  as  a 
certification  that  the  fleet  complies  for 
that  year. 

Each  piece  of  equipment  that  falls 
under  the  provisions  of  this  section 
would  be  required  to  have  an  EPA 
sticker  prominently  displayed  on  it  to 
be  used  or  stored  (except  under  certain 
conditions)  in  the  FIP  areas.  EPA's 
regulations  describe  the  size  and  color 
of  the  sticker  and  its  placement. 
Individual  stickers  would  be  issued  for 
each  engine  document  (as  described 
below)  that  has  been  reviewed  by  EPA. 
The  engine  dociunents  would  be 
designed  to  be  marked  each  year  in  such 
a  way  that  a  fleet  owner  would  be 
unable  to  use  the  same  document  to 
obtain  two  stickers.  Documents  would 
also  show  the  name  of  the  equipment 
owner,  and  only  EPA  could  reissue 
documents  when  ownership  is 


transferred.  This  system  would  be  set  up 
to  limit  the  potential  market  for  stolen 
documentation. 

The  documentation  required  must 
include  the  serial  number  of  the  engine, 
the  equipment  type,  the  horsepower 
rating,  and  the  certified  emission 
standard.  For  equipment  produced  after 
the  effective  date  of  this  FIP,  EPA 
proposes  to  require  manufacturers  to 
supply  the  documentation  to  purchasers 
just  as  do  vehicle  manufacturers.  In  the 
case  of  e.xisting  equipment, 
documentation  would  be  created  by 
EPA  based  on  sworn  statements  by  the 
owner.  The  documentation  must  also 
include  the  useful  life  renewal 
certificates  as  described  in  the  rebuild 
program  (for  1999  and  later  model  year 
nonroad  engines  that  are  beyond  their 
original  useful  life  period)  and  proof 
that  any  necessary  repairs  have  been 
performed  by  an  authorized  party  for 
any  nonroad  engine  subject  to  a  recall 
action.  Owners  would  be  required  to 
have  documented  all  engines  in  their 
fleet  by  or  during  the  first  year  of 
registration  cycle  in  January  1999.  Only 
those  pre- 1999  nonroad  engines  shown 
in  a  California  fleet  in  that  first  year  may 
be  re-registered  to  be  used  in  the  FIP 
areas  at  any  time  after  1999.  EPA  retains 
the  right  to  conduct  physical 
inspections  of  the  engines  or  deputize 
local  government  agencies  to  do  so. 

As  with  onhighway  registration 
programs,  stickers  will  be  applied  by 
owners  since  the  equipment  could  not 
be  brought  into  the  surcharge  office.  To 
prevent  cheating  through  the  placement 
of  stickers  on  improper  equipment, 
stickers  would  be  serially  numbered  and 
the  sticker  number  recorded  on  the 
engine  document  and  on  a  separate  card 
with  all  fleet  engine  serial  numbers 
which  would  be  given  to  the  owner. 
Stickers  would  also  describe  the  engine 
type  and  serial  number.  EPA  proposes 
that  it  or  its  deputies  be  able  to  inspect 
ajiy  site  where  affected  engines  are  used 
or  stored  in  the  FIP  areas  and  require 
surrender  of  such  documentation. 

EPA  is  proposing  a  system  based  on 
paper  documents.  However,  a 
computerized  registration  data  system, 
similar  to  the  types  of  registration 
systems  used  for  onhighway  vehicles  is 
possible.  Such  a  system  has  the 
potential  to  minimize  transac-tion 
problems,  assist  in  title  transfers,  and 
reduce  problems  associated  with  sole 
reliance  on  physical  documents.  It 
would  also  require  more  resources.  EPA 
is  open  to  working  with  the  California 
Department  of  Motor  Vehicles  to 
develop  such  a  system  and  invites 
comments  on  its  benefits  and  feasibility. 

This  sticker  system  will  apply  only  to 
engines  operated  in  the  FIP  areas. 
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However,  the  system  is  proposed  to  be 
accessible  statewide  to  accommodate 
leasing  companies  which  own  a 
significant  portion  of  the  nonroad 
equipment  used  in  the  state.  New 
nonroad  equipment  not  meeting  the 
erthanced  in-use  compliance  program 
requirements  will  be  allowed  to  be  sold 
even  in  the  FIP  areas  to  accommodate 
distributors  and  such  leasing 
companies.  EPA  plans  to  monitor  sales 
and  will  target  audits  on  any  FIP  area 
purchaser  of  significant  numbers  of  non- 
F^  area  equipment.  EPA  is  proposing  to 
rejquire  use  of  only  stickered  equipment 
in  FIP  areas  year  round.  Such  a  program 
eqses  enforcement  and  is  necessary,  at 
leftst  in  Los  Angeles,  to  prevent  ozone 
eMceedances.  Nonstickered  equipment 
w  jl  be  allowed  only  if  it  is  being 
transported  through,  or  out  of,  the  FIP 
ar  3ja  (and  remains  in  a  loaded  condition 
w  lile  in  the  FIP  area)  or  is  being  stored 
01 1  an  equipment  leasing  or  distributor's 
lot  for  later  use  outside  the  FIP  area. 
Such  lots  should  not  be  on  or  adjacent 
to  iny  job  site  in  the  FIP  area. 

EPA  will  have  the  authority  to  enter 
picmises  to  inspect  equipment,  stickers, 
ai  ( I  other  documentation.  The 
ui  :■  luthorized  presence  or  operation  of 
eciiipment  without  an  appropriate 
st  (  ker,  the  application  of  a  sticker  to 
ar  y  engine  e.xcept  the  one  for  which  it 
w  1  i  designated,  the  use  of  false 
d(  cuments  to  obtain  an  EPA  sticker,  or 
th3  falsification  of  any  documentation 
re  ] aired  under  this  section  is  strictly 
prohibited  and  will  be  punishable  by 
fii  I's  of  up  to  $25,000. 

L  Optional  state-wide  program.  EPA 
is  concerned  that  the  FIP  areas  may  be 
to  )  small  to  create  sufficient  market 
in  :3ntive  for  equipment  manufacturers 
to  (^evelop  and  offer  for  sale  equipment 
m 'Cting  the  proposed  standards  and 
th  it  therefore,  little  equipment  would  be 
prD|\ic!ud  meeting  the  requirements  of 
th  i  program.  EPA  is  further  concerned 
th  it  even  if  there  are  such  engines,  that 
th;  availability  of  more  traditional 
eqijipment  in  areas  adjacent  to  the  FIP 
arofis  will  create  incentives  for  people  to 
atlampt  to  avoid  the  fleet  average 
re(|[iirements.  Finally.  EPA  is  concerned 
thet  FIP  residents  may  choose  to  comply 
with  the  first  years  of  die  fleet  average 
remuirements  by  purchasing  extra 
nailonally-regulated  engines  right  before 
the  start  of  the  program.  While  such  a 
strategy  does  not  impact  air  quality, 
provided  full  compliance  occurs,  it 
could  be  extremely  destabilizing  for  the 
equipment  dealers  and  could  put  the 
viability  of  dealers'  businesses  at  risk. 

"To  address  these  concerns.  EPA  is 
requesting  comment  on  various 
re\  isions  to  the  enhanced  in-use 
CO  Tipliance  program  for  nonroad 


engines.  First,  as  described  in  the 
standards  discussion  (section  C.(3)),  the 
Agency  is  requesting  comment  on  a  1.5 
^bhp-hr  NOx  standard  for  all  three  FIP 
areas.  This  revision  would  eliminate 
any  problems  that  a  Sacramento-only 
standard  would  create  for 
manufacturers.  Unfortunately,  it  would 
not  address  most  of  the  other  concerns. 

Another  option  is  to  apply  the 
enhanced  nonroad  emission  standards 
statewide  (including  the  1.5  gA)hp-hr 
NOx  standard,  the  exhaust  NMHC 
standard  and  the  low  evaporative 
requirements  described  in  section  C.(3)). 
Under  this  approach,  only  equipment 
certified  to  the  enhanced  nonroad 
engine  standards  would  be  available  ia 
California  beginning  in  1999.  The 
statewide  requirement  expands  the 
market  available  for  engine  and 
equipment  manufacturers  and  should 
provide  them  sufficient  incentive  to 
offer  all  types  of  nonroad  equipment. 
Further,  in  a  statewide  program,  the  size 
of  tha  state  and  the  location  of  the  FIP 
areas  should  counteract  any  incentive  to 
cheat  by  using  higher  emitting 
equipment  available  in  neighboring 
areas. 

Unfortunately,  statewide  application 
will  not  eliminate  the  possibility  of 
significant  pre-FIP  purchasing  and 
corresponding  lack  of  piuchasing  in  the 
early  years  of  the  program  and  the 
destabilizing  effed  on  the  economy  both 
could  have.  EPA  is  therefore  asking  for 
comment  on  a  requirement  that  engine 
manufacturers  sell  a  similar  fraction  of 
their  engines  in  the  state  in  the  FIP 
years  as  they  did  on  average  for  the 
three  years  preceding  the  FIP.  Fractional 
requirements  would  be  converted  into 
numerical  requirements  to  faciUtate 
averaging  and  trading  among  engine 
types  and  manufacturers.  No  banking 
would  be  allowed,  since  banking  would 
create  the  destabilizing  problems  the 
program  was  designed  to  a\  aid.  Trading 
and  averaging  permitted  would  be 
modeled  on  the  current  averaging,  and 
trading  program  for  hea\'y-duty  on- 
highway  engines  (55  FR  30584,  July  26. 
1990).  EPA  is  proposing  to  apply  this 
requirement  to  engine  manufacturers, 
rather  than  equipment  manufacturers, 
because  the  equipment  manufacturers 
cannot  control  the  emissions  level  of 
their  equipment  without  the 
cooperation  of  the  engine 
manufacturers. 

EPA  is  also  considering  a  more 
flexible  sales  requirement  to  ensure  that 
natural  economic  fluctuations  do  not 
affect  compliance.  Such  a  program 
would  require  that  in  the  first  year  of 
the  program  manufacturers  sell  at  least 
eighty  percent  of  the  number  of  engines 
they  sold  in  the  previous  year.  In  the 


following  several  years  the  sales 
requirement  could  be  reduced  to 
seventy,  sixty  and  fifty  percent  of  the 
sales  in  the  1998  model  year.  Finallv, 
once  the  transition  to  FIP  engines  was 
complete  and  market  fluctuations  were 
unlikely,  the  sales  requirement  could  be 
dropfjed  entirely. 

Either  form  of  the  option  would 
diminish  somewhat  the  importance  of 
the  requirements  for  registration,  fleet 
average  determination,  stickers  and 
other  enforcement  programs  directed 
towards  the  equipment  user. 
Presumably,  if  manufacturers  are  selling 
the  new  equipment  at  historical  rates,  it 
is  getting  used  and  is  replacing  the  old 
equipment  at  historical  rates.  EPA 
would  consider,  therf,fnre,  if  it  adopted 
a  strict  sales  requirement,  dropping  the 
fleet  average  program  and  sticker 
enforcement.  The  Agency  almost 
certainly  would  need  to  maintain  a 
nonroad  registration  program  as  a  check 
on  the  efficacy  of  the  sales  requirfment. 
If  the  requirements  proved  to  be 
ineffective  in  maintaining  historical 
turnover,  then  EPA  would  have  to 
implement  a  fieet  average  requirement 
in  order  to  ensure  the  attainment  targets 
were  met. 

While  EPA  acknowledges  that  sales 
requirements  can  force  manufact.iiers  to 
offer  discounts  and  otherwise  subsidize 
their  engines,  they  are  in  a  better 
position  to  accommodate  the  imparts  of 
the  program  than  fleets  or  dealers. 
Manufacturers  sell  throughout  tixe 
nation  and  can  recover  costs  by 
spreading  small  cost  increases  across  a 
larger  market  than  can  fleets  or  dealers. 
On  the  other  hand,  lack  of  business  m 
one  area  for  a  few  years  could  put  many 
dealers,  which  operate  in  much  smaller 
areas,  out  of  business.  It  is  important  to 
note  that  so  long  as  the  turnover  rates 
stay  at  historical  levels  through  the 
implementation  of  the  FIP.  both 
programs  would  be  transparent  to  the 
regulated  parties. 

List  of  Subjects  in  40  CFR  Parts  52  and 
81 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations. 
Oxides  of  nitrogen.  Ozone,  Reporting 
and  recordkeeping  requirements. 

Dated;  February  H,  1994. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  parts  52  and  81  of  title  40  of 
the  Code  of  Federal  Regulations  are 
proposed  to  be  amended  as  follows: 
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PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citatioa  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  40  CFR  part  52  is  proposed  to  be 
amended  by  adding  a  new  subpart  GGG 
consisting  of  §§  52.2950  through 
52.3002  and  Appendices  A  and  B,  to 
read  as  follows: 

Subpart  OGQ — California  Federal 
Implementation  Plans 

Sec. 

52.2950  General  FIP  provisions. 

52.2951  New  technology  measures 
applicable  to  VOC  and  NOx- 

52.2952  Stationary  and  area  source  caps 
(Sacramento). 

52.2953  Stationary  and  area  source  caps 
(Ventura). 

52.2954  Stationary  and  area  source  caps 
(South  Coast). 

52.2955  Stationary  and  area  source  NOx 
cap  rules  (Ventura). 

52.2956  Stationary  and  area  source  NOx 
cap  rules  (South  Coast)  IReserved). 

52.2957  Consumer  product  rules. 

52.2958  Aerosol  coating  products. 

52.2959  Architectural  coatings. 

52.2960  Pesticides. 

52.2961  Stationary  and  area  source  rules. 

52.2962  Enhanced  in-use  compliance 
program  for  light-  and  medium-duty 
vehicles. 

52.2963  Enhanced  inspection/maintenance 
program. 

52.2964  Importation  of  vehicles  into 
California. 

52.2965  Requirements  for  engines  past  their 
useful  life. 

52.2966  Enhanced  in — use  compliance 
heavy-duty  engine  and  vehicle  program. 

52.2967-52.2968    jReserved] 

52.2969  Nonroad  vehicles  and  engines,  on- 
highway  motorcycles. 

52.2970  Civil  aircraft  operations. 

52.2971  Locomotives. 

52.2972  Military  aircraft  operations. 

52.2973  Ships  and  ports, 

52.2974  IReservedl 

52.2975  Enhanced  in-use  compliance 
program  for  nonroad  engines  over  37 
kW. 

52.2976-52.2998     [Reserved] 
52.2999    Employee  commute  options 
program  rule  (Sacramento). 


52.3000  General  pwrmit  requirements 
(Sacramento). 

52.3001  New  source  review  (Sacramento). 

52.3002  Emissions  reduction  credit 
authorization  (Sacramento). 

Appendix  A  to  Subpart  GGG  of  Part  52— 
Counties,  Partial  Counties,  and  Zip  Codes  for 
Partial  Counties  Included  in  the  UM 
Program 

Appendix  B  to  Subpart  GGG  of  Part  52- 
Start-up  and  Final  IM  240  Cutpoints  for 
Light-  and  Heavy-duty  Vehicles  for  the 
California  FIP 

Subpart  GGG — California  Federal 
Implenfientation  Plans 

§  52.2950    General  FIP  provisions. 

(a)  Definitions.  For  the  purposes  of 
this  section,  the  following  definitions 
shall  apply. 

Administrator  means  the 
Administrator  of  EPA  or  his  or  her 
authorized  representative. 

Capture  efficiency  means  the  weight 
per  unit  time  of  VOC  entering  a  captiue 
system  and  delivered  to  a  control  device 
divided  by  the  weight  per  unit  time  of 
total  VOC  generated  by  a  source  of  VOC, 
expressed  as  a  percentage. 

Capture  system  means  all  equipment 
(including,  but  not  Limited  to,  hoods 
ducts,  fans,  booths,  ovens,  dryers,  etc.) 
that  contains,  collects,  and  transports  an 
air  pollutant  to  a  control  device. 

Clean  Air  Act  means  42  U.S.C.  7401- 
7671q. 

Control  device  means  equipment 
(such  as  an  incinerator  or  carbon 
adsorber)  used  to  reduce,  by  destruction 
or  removal,  the  amount  of  air 
pollutant(s)  in  an  air  stream  prior  to 
discharge  to  the  ambient  air. 

Control  efficiency  means  the  product 
of  the  capture  efficiency  times  the 
destruction  or  removal  efficiency  of  a 
control  system,  expressed  as  a 
percentage. 

Control  system  means  a  combination 
of  one  or  more  capture  system(s)  and 
control  device(s}  working  in  concert  to 
reduce  discharges  of  pollutants  to  the 
ambient  air. 

Destruction  or  removal  efficiency 
means  the  amount  of  VOC  destroyed  or 


removed  by  a  control  device  expressed 
as  a  percentage  of  the  total  amount  of 
VOC  entering  the  device. 

EPA  means  the  United  States 
Environmental  Protection  Agency. 
Reports  submitted  to  EPA  shall  be 
addressed  care  of  U.S.  EPA,  Region  IX 
(A-1),  75  Hawthorne  Street.  San 
Francisco,  CA  94105. 

Exempt  compounds  means  any  of  the 
following  compounds:  methane;  ethane; 
chlorodifluoromethane  (HCFC-22); 
trifluoromethane  (HFC-23); 
dichlorotrifluoroethane  (HCFC-123); 
tetrafluoroethane  (HFC-134a); 
dichlorofiuoroethane  (HCFC-141b): 
chlorodifluoroethane  (HCFC-142b);  2- 
chloro-l,l,l,2-tetranuoroethane  (HCFC- 
124);  pentafluoroethane  (HFC-125); 
methylene  chloride;  1,1,1- 
trichloroethane  (methyl  chloroform); 
trichlorotrifluoroethane  (CFC-113); 
dichlorodiflaoromethane  (CFC-12); 
trichlorofluoromethane  (CFC-11); 
dichlorotetrafluoroe thane  (CFC-1 14); 
chloropentafluoroethane  (CFC-1 15); 
l,1.2,2-tetrafluoroethane(HFC-134); 
1,1,1-trifluoroethane  (HFC-143a);  1,1- 
difluoroethane  (HFC-152a);  or 
perfluorocarbon  compounds  which  fall 
into  these  classes:  Cyclic,  branched,  or 
linear,  completely  fluorinated  alkanes; 
Cyclic,  branched,  or  linear,  completely 
fluorinated  ethers  with  no 
unsaturations;  Cyclic,  branched,  or 
linear,  completely  fluorinated  tertiary 
amines  with  no  unsaturations;  or  Sulfur- 
containing  perfluorocarbons  with  no 
unsaturations  and  with  sulfur  bonds 
only  to  carbon  and  fluorine. 

Facility  means  all  of  the  pollutant- 
emitting  activities  that  are  located  on 
one  or  more  contiguous  or  adjacent 
properties  and  are  under  the  control  of 
the  same  person  (or  persons  under 
common  control). 

Grams  of  VOC  per  liter  of  coating,  less 
water  and  less  exempt  compounds 
means  the  weight  of  VOC  per  combined 
volume  of  VOC  and  coating  solids  and 
can  be  calculated  by  the  following 
equation: 


Grams  of  VOC  per  Liter  of  Coating. 
Less  Water  and  Less  E.xempt  Compounds 


V„,-Vw-V„ 


Where:  W,=weight  of  volatile 
compounds  in  grams; 

W»=weight  of  water  in  gramsr 

Wei=weight  of  exempt  compounds  in 
grams; 

Vn,=volume  of  material  in  liters; 

V»=volume  of  water  in  liters;  and 


Ves=volume  of  exempt  compounds  in 
liters. 

Person  means  any  firm,  business 
establishment,  association,  partnership, 
corporation  or  individual,  whether 
acting  as  principal,  agent,  employee,  or 
other  capacity  including  any 


governmental  entity  or  charitable 
organization. 

Rate  per  calendar  year  means  the 
amount  applied  between  12  a.m. 
January  1  and  11:59  p.m.  December  31. 

Rate  per  day  means  the  amount 
applied  between  12  a.m.  and  11:59  p.m. 
on  the  same  calendar  day. 
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T "  msfer  efficiency  rr.cans  the  ratio  of 
treight  of  coating  solids  deposited 
object  to  the  total  weight  of 
_  solids  used  in  a  coating 
cation  step,  expressed  as  a 
j(  sntage. 

nj/afi'/e  organic  compound  (VOC) 
lis  any  compound  of  carbon, 
ndir.g  carbon  monoxide,  carbon 
ide,  carbonic  acid,  metallic  carbides 
c  ifbonates,  and  ammonium 
■l  onate,  which  participates  in 
atm  TJspheric  photochemical  reactions 
othf  J  than  these  defined  as  exempt 
comj^oiinds.  These  exempt  compounds 
bc^n  determined  to  have  negligible 
:i>ch8mical  reactivity.  For  purposes 
d  Jlermining  compliance  with 
■  ;^ion  limits.  VOC  will  be  measiued 
methods  given  in  this  section, 
such  a  method  also  measures 
ds  with  negligible 
I  (chemical  reactivity,  an  own^r  or 
ope^;  tor  may  exclude  these  negligibly 
ve  compounds  when  determining 
pliance  with  an  emission  standard, 
fver,  the  U.S.  EPA  may  require 
iowner  or  operator,  as  a 
jndition  to  excluding  these 
I  [founds  for  purposes  of  determining 
com :  liance.  to  provide  monitoring 
metis  jds  and  monitcring  results 

mcnstrating,  to  the  satisfaction  of  the 
1  iPA,  the  amount  of  negligibly 
jve  compounds  in  the  source's 
emi$;  ions. 
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§  52.2651     New  technology  measures 
applteabie  to  VOC  and  NOx. 

(a;  The  applicable  area  of  control  is 
the  Scuth  Coast  Air  Basin 
Non  ittainment  Aroa  for  ozone,  as 
defiiitd  in  40  CFR  81.305.  For  purposes 
of  this  regulation,  the  definitions  of 
§52.3950  shall  apply. 

(b'  Stationary  ana  area  source  VOC 
cap  categories  to  be  controlled.  For  the 
purpjose  of  this  paragraph,  the  following 
categories  of  VC)C  emissions  sources 
shall  constitute  the  control  categories. 
The  i::ategories  are  further  defined  in 
§  52.  M54.  Facilities  which  emit  greater 
than  Or  equal  to  4  tons  per  year  of  VOCs 
from  *n y  of  the  following  processes  or 
combination  of  these  processes  are 
affecfed: 

(1)  Industrial  and  commercial 
solvents  and  coatings; ' 

(2)j  VOC  emissions  associated  with  the 
mantkfacturin^  of  products; 

(SllDisposalof  m.aterials  containing 
VOCs; 

(4)! Commercial  food  preparation  and/ 
or  bakin;;;  and 


'  In  ihe  aUernative,  rules  may  apply  to  any 
manuffitturer.  or  consortium  of  nunufacturers,  of 
industfial  solvents  or  industrial/commercial 
coatinij  for  sale  or  use  u-it.hin  the  State  of 
Califoii^ia. 


I 


(5)  Petroleum  and  natural  gas 
extraction,  processing,  and  storage. 

(c)  Promulgation  schedule  and  VOC 
reduction  requirements  for  stationary 
and  area  sources.  EPA  commits  to 
publish  rules  to  control  VOC  emissions 
from  the  sources  described  in  paragraph 
(b)  of  this  section  according  to  the 
following  schedule: 


Proposal 

Promul- 
gation 

Effective 

Percent  re- 
duction 

1/1/2004 
1/1/2006 

1/1/2005 
1/1/200? 

1/1/2007 
1/1/2009 

2007- 
2008—60% 
2009-90% 

The  percent  reduction  requirement  is  a 
cumulative  percent  reduction  from  the 
baseline  VOC  emissions  as  defined  in 
§52.2954. 

(d)  Stationary  and  area  source  NO\ 
categories  to  be  controlled.  For  the 
purpose  of  this  paragraph,  the  following 
categories  of  NOx  emissions  sources 
shall  constitute  the  control  categories. 
The  categories  are  further  defined  in 
§  52.2955.  Facihties  which  emit  greater 
than  or  equal  to  4  tons  per  year  of  NOx 
from  any  of  the  following  processes  or 
combination  of  these  processes  are 
affected: 

(1)  Boilers,  heaters,  furnaces,  ovens, 
drj'ers,  incinerators,  test  cells,  and  any 
solid,  liquid  or  gaseous  fueled 
equipment  with  a  maximum  rated 
capacity: 

(i)  Greater  than  or  equal  to  40  but  less 
than  500  million  Btu  per  hour  and  an 
annual  heat  input  greater  than  90  billion 
Btu  per  year; 

(ii)  500  million  Btu  per  hour  or  more 
irrespective  of  annua!  heat  input; 

(2)  Any  internal  combustion  engine 
with  rated  brake  horsepower  (bhp) 
greater  than  otequal  to  50  bhp, 
regardless  of  operating  time; 

(3)  Any  gas  turbine  rated  greater  than 
or  equal  to  0.2  megawatts  e.xcluding  any 
emergency  standby  equipment  or 
peaking  unit; 

(4)  Any  petroleum  refinery  fluid 
catalytic  cracking  unit; 

(5)  Any  petroleum  refinery  tail  gas 
unit; 

(6)  Any  kiln  or  calciner  with  a  rated 
process  weight  greater  than  or  equal  to 
10  tons  per  hour; 

(7)  Any  equipment  burning  or 
incinerating  solid  fuels  or  materials; 

(8)  Any  sulfuric  acid  production  unit; 

(9)  Any  existing  equipment  using 
NOx  CEMS  or  that  is  required  to  install 
CEMS  under  State  or  local  regulation  to 
be  implemented  as  of  [Insert  date  of 
publication  of  the  final  rule]; 

(10)  Any  NOx  source  elected  by  the 
Facility  Permit  holder  or  required  by  the 
State  or  local  agency  to  be  monitored 
with  a  CEMS; 


(11)  Any  NOx  source  for  which  NOy 
emissions  reported  to  the  State  or  local 
agency  were  equal  to  or  greater  than  4 
tons  per  year  for  the  calendar  year  1990. 

(?)  Promulgation  schedule  and  .\'0x 
reduction  requirements  for  stationary 
and  area  sources.  EPA  commits  to 
publish  rules  to  control  NOx  emissions  . 
from  the  sources  described  in  paragraph 
(d)  of  this  section  according  to  the 
following  schedule: 


Proposal 

Promul- 
gation 

Effective 

Percent  re- 
duction 

1/1/2004 
1/1, '2006 

1/1/2005 
1/1/2007 

l/r'2007 
1 M  '?0'D9 

2007- 
2008— SC-b 
200S— 7C% 

The  percent  reduction  requirement  is  a 
cumulative  percent  reduction  from  the 
baseline  NOx  emissions  as  defined  in 
§52.2955. 

(f)  Consumer  products,  aerosol  paints, 
architectural  coatings,  and  pesticides 
For  the  purposes  of  this  paragraph,  the 
definitions  of  subject  source  categoritr-s 
in  §§  52.2957.  52.2958.  52  2959,  and 
52.29ti0  apply. 

(g)  Promulgation  schedule  and  VOC 
reduction  requirements  for  consumer 
products,  aerosol  pcints,  architectural 
coatings,  and  pesticides.  EP.A  commits 
to  publish  rules  to  control  VOC 
emissions  from  the  sources  described  in 
paragraph  (c)  of  this  section  according 
to  the  following  schedule: 


Proposal 

Promul- 
gation 

Elective 

Percem  re- 
duction 

1/1/2034 
1/1/2006 

1/1/2005 
1/1/2007 

1/1/2007 
1/1, -2009 

2007- 
29C8— SO"* 
2009— SOO'o 

The  percent  reduction  requirement  is  a 
cumulative  percent  reduction  from  year 
2003  baseline  VOC  emissions. 

(h)  Remaining  stationan,-  and  area    v 
sources  of  VOC  and  S'Ov.  For  purposes 
of  this  paragraph,  subject  sources 
include  all  stationary  and  area  sources 
exempt  from  the  provisions  of 
paragraphs  (b),  (c),  (d),  and  (e)  of  this 
section.  Subject  sources  include  but  are 
not  limited  to  gasoline  service  stations, 
livestock  waste  operations,  commercial 
food  production  and  preparation, 
printing  shops,  miscellaneous  coating 
and  solvent  cleaning  operations, 
miscellaneous  chemical/product 
manufacturing,  bakeries,  waste  disposal 
sites,  publicly  owned  treatment  works, 
waste  burning  operations, 
miscellaneous  fuel  combustion  sources, 
and  miscellaneous  fugitive  emissioj 
sources. 

(i)  Promulgation  schedule  and 
reduction  requirements  for  stationan' 
and  area  sources  of  VOC  and  S'Ox  EPA 
commits  to  publish  rules  to  control  VOC 
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and  NOx  emissions  from  the  sources 
described  in  paragraph  (h)  of  this 
section  according  to  the  following 
schedule: 


Proposal 

Promul- 
gation 

Effective 

Percent  re- 
duction 

1/1/2004 
1/1/2006 

1/1/2005 
1/1/2007 

1/1/2007 
1/1/2009 

2007- 
200&-50% 
2009—80% 

The  percent  reduction  requirement  is  a 
cumulative  percent  reduction  from  year 
2003  baseline  VOC  emissions  and  from 
year  2003  baseline  NOx  emissions. 

(j)  Mobile  source  VOC  and  NOx 
source  categories.  For  purposes  of  this 
paragraph,  subject  sources  comprise  all 
onroad  and  nonroad  vehicles  and 
engines. 

(k)  Promulgation  schedule  and  VOC 
and  NOx  reduction  requirements  for 
mobile  sources.  EPA  commits  to  publish 
rules  to  control  VOC  and  NOx  emissions 
from  the  sources  described  in  paragraph 
(j)  of  this  section  according  to  the 
following  schedule: 


Proposal 

Promul- 
gation 

Effective 

Percent  re- 
duction 

1/1/2001 

1/1/2002 

1/1/2006 

2006—24% 

VOC— 19% 

NOx 

The  percent  reduction  requirement  is  a 
further  reduction  from  year  1990 
baseline  VOC  and  NOx  emissions, 
beyond  all  mobile  source  reductions 
required  or  credited  in  the  California 
FIP  as  of  [Insert  date  of  publication  of 
the  final  rule]. 

(1)  Contingency  Measures.  EPA 
commits  to  publish  contingency 
measures  by  1/1/1999  to  achieve  the 
cumulative  percent  reduction  in  VOC 
and  NOx  emissions  from  the  sources 
described  in  paragraphs  (b),  (d),  (f).  (h), 
and  (j)  of  this  section,  on  the  schedule 
set  forth  in  paragraphs  (c),  (e),  (g),  (i), 
and  {k)  of  this  section,  if  the  new 
technology  measures  are  not  developed 
or  fail  to  achieve  the  emissions 
reductions  specified  in  paragraphs  (c), 
(e),  (g).  (i),  and  (k)  of  this  section. 

§  52.2952    Stationary  and  area  source  caps 
(Sacramento).} 

(a)  General  Provisions. 

(1)  Applicability.  The  provisions  of 
this  section  shall  apply  to  all  stationary 
emission  sources  located  in  the  "control 
area"  as  defined  as  the  Sacramento 
Metro  ozone  nonattainment  area  in  40 
CFR  81.305,  and  all  other  persons 
identified  in  subsequent  applicability 
paragraphs  in  this  section. 


2  EPA  intends  to  issue  a  supplemental  document 
in  the  Federal  Register  which  addresses  portions  of 
proposed  §52.2952. 


(2)  Compliance  dates.  Unless 
otherwise  specified  in  this  section, 
compliance  with  all  requirements  of  this 
section  is  required  as  of  [Insert  date  of 
publication  of  the  final  rule].  This 
paragraph  (a)(2)  shall  not  operate  to 
provide  additional  time  for  compliance 
under  section  113(d)  of  the  Act,  42 
U.S.C  741 3(d},  for  sources  subject  to 
comphance  as  of  [Insert  date  of 
publication  of  the  final  rule]. 

(3)  Definitions.  For  the  purposes  of 
this  section,  the  following  definitions 
apply.  All  terms  not  defined  herein 
shall  have  the  meaning  given  them  in 
§52.2950. 

Actual  emissions  means  the  actual 
quantity  of  VOC  emissions  from  an 
emissions  source  during  a  particular 
time  period. 

Actual  emissions  rate  means  the 
actual  quantity  of  VOC  emissions  from 
an  emissions  source  per  unit  of  actual 
production  or  throughput. 

Agency  means  the  United  States 
Environmental  Protection  Agency. 

Air  contaminant  means  any  solid, 
liquid,  or  gaseous  matter,  any  odor,  or 
any  form  of  energy,  that  is  capable  of 
being  released  into  the  atmosphere  from 
an  emission  source. 

Air  pollution  means  the  presence  in 
the  atmosphere  of  one  or  more  air 
contaminants  in  sufficient  quantities 
and  of  such  characteristics  and  duration 
as  to  be  injurious  to  human,  plant,  or 
animal  life,  to  health,  or  to  property,  or 
to  unreasonably  interfere  with  the 
enjoyment  of  life  or  property. 

Air  pollution  control  equipment 
means  any  equipment  or  facility  of  a 
type  intended  to  eliminate,  prevent, 
reduce  or  control  the  emission  of 
specified  air  contaminants  to  the 
atmosphere. 

Allowable  emissions  rate  means  the 
most  stringent  of  the  applicable 
standards  in  40  CFR  parts  60  and  61;  the 
applicable  implementation  plan;  or  a 
federally  enforceable  permit. 

Baseline  emissions  means  the 
emissions  calculated  using  1990 
emission  inventory  data  in  the  affected 
FIP  areas  and  adjusted  for  emission 
reductions  projected  to  occur  by  the 
implementation  year  of  the  FIP  cap 
program  in  the  affected  FIP  area.  The 
baseline  shall  be  denominated  in 
pounds  per  year  of  FIP  cap  pollutant 
(e.g.,  pounds  of  VOC  per  year)  and 
monthly  caps  shall  be  prorated  based  on 
this  data. 

Coating  applicator  means  any 
equipment  or  device  including  but  not 
limited  to  cloth,  rollers,  brushes,  spray 
guns,  or  dip  tanks  used  to  apply  a 
coating. 

Day  means  a  period  of  consecutive  24 
hours  beginning  at  12  a.m.  (midnight) 


local  time,  or  beginning  at  a  time 
consistent  with  a  facility's  operating 
schedule. 

Emission  rate  means  the  total  mass  of 
VOCs  released  or  discharged  from  an 
emissions  source  into  the  atmosphere 
per  unit  of  production  or  throughput 
(e.g.,  pound  VOC/gallon  of  coating 
solids). 

Emission  source  or  source  means  any 
building,  structure,  facility,  property, 
equipment,  device,  container,  or  any 
combination  thereof,  at,  from,  or  by 
reason  which  VOC  is  emitted  or 
discharged  into  the  atmosphere. 

Facility  mear.s  all  of  the  pollutant- 
emitting  activities  which  belong  to  the 
same  industrial  grouping,  are  located  on 
one  or  more  contiguous  or  adjacent 
properties,  and  are  under  the  control  of 
the  same  person  (or  persons  under 
common  control),  except  the  activities 
of  any  vessel.  Pollutant-emitting 
activities  shall  be  considered  as  part  of 
the  same  industrial  grouping  if  they 
belong  to  the  same  "Major  Group"  (i.e., 
which  have  the  same  two-digit  code)  as 
described  in  the  "Standard  Industrial 
Classification  Manual,  1987"  (National 
Technical  Information  Service  order  No. 
PB  87-10012). 

Federally  enforceable  means  all 
limitations  and  conditions  that  are 
enforceable  by  the  Administrator 
including  those  requirements  contained 
in  permits  issued  pursuant  to  40  CFR 
parts  70  and  71,  except  those  terms  or 
conditions  designated  as  not  federally 
enforceable;  those  requirements 
developed  pursuant  to  40  CFR  parts  60 
and  61;  requirements  within  any 
applicable  implementation  plan;  and 
any  permit  requirements  established 
pursuant  to  40  CFR  52.21  or  under 
regulations  approved  pursuant  to  40 
CFR  part  51.  subpart  I.  and  40  CFR 
51.166. 

Incinerator  means  a  combustion 
apparatus  in  which  solid,  semi-sohd, 
liquid,  or  gaseous  combustible  wastes 
are  ignited  and  burned  and  from  which 
the  solid  and  gaseous  residues  contain 
little  or  no  combustible  material. 

Monitor  means  to  measure  and  record. 

Organic  compound  means  a  chemical 
compound  of  carbon,  excluding  carbon 
monoxide,  carbon  dioxide,  carbonic 
acid,  metallic  carbides,  carbonates,  and 
ammonium  carbonate. 

Organic  vapor  means  the  gaseous 
phase  of  an  organic  compound  or  a 
mixture  of  organic  compounds  present 
in  the  atmosphere. 

Owner  or  operator  means  any  person 
who  owns,  operates,  leases,  controls,  or 
supervises  an  emissions  source  or  air 
pollution  control  equipment. 

Person  means  any  individual, 
corporation,  copartnership,  firm. 
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company,  partnership,  joint  stock 
company,  trust,  association,  State, 
municipality,  political  subdivision,  or 
any  other  legal  entity,  or  their  legal 
representative,  agent,  or  assigns. 

Process  means  any  stationary 
emission  source  other  than  a  fuel 
combustion  emission  source  or  an 
incinerator. 

Source  means  emission  source. 

Standard  conditions  means  a 
temperature  of  20  "C  (68  T)  and  a 
pressure  of  760  mm  Hg  (29.92  in.  Hg). 

Stationary  emission  source  and 
Stationary  source  mean  an  emission 
source  which  is  not  self-propelled. 

(4)  Test  Methods  and  Procedures. 

ti)  Coatings,  Inks,  and  Fountain 
SjJutions.  The  following  test  methods 
a;  ip  procedures  shall  be  used  to 
determine  the  VOC  content  of  as 
applied  coatings,  inks,  and  fountain 
solutions  to  determine  compliance  with 
the  limitations  set  forth  in  this  section. 

(A)  Sampling.  Samples  collected  for 
analyses  shall  be  one-liter  taken  into  a 
one-liter  container  at  a  location  and 
time  such  that  the  sample  will  be 
representative  of  the  coating  as  applied 
(i.e.,  the  sample  shall  include  any 
dilution  solvent  or  other  VOC  added 
during  the  manufacturing  process).  The 
container  must  be  tightly  sealed 
immediately  after  the  sample  is  taken. 
Any  solvent  or  other  VOC  added  after 
the  sample  is  taken  must  be  measured 
and  accounted  for  in  the  calculations  in 
paragraph  (a)(4)(i)(C)  of  this  section.  For 
multiple  package  coatings,  separate 
samples  of  each  component  shall  be 
obtained.  A  mi.xed  sample  shall  not  be 
obtained  as  it  will  cure  in  the  container. 
Sampling  procedures  shall  follow  the 
guidelines  presented  in: 

/•jMSTM  D3925-81  (1985)  Standard 
Practice  for  Sampling  Liquid  Paints  and 
Related  Pigment  Coating.  This  practice 
is  incorporated  by  reference  in 
paragraph  (c)  of  this  section. 

(2)  ASTNl  E300  Standard  Practice  for 
Sampling  Industrial  Chemicals.  This 
practice  is  incorporated  by  reference  in 
paragraph  (c)  of  this  section. 

(B)  Analyses.  The  applicable 
analytical  methods  specified  below 
shall  be  used  to  determine  the 
composition  of  coatings,  inks,  or 
fountain  solutions  as  applied. 

(1)  Method  24  of  40  CFR  part  60, 
appendix  A  shall  be  used  to  determine 
the  VOC  content  and  density  of 
coatings. 

(2)  Method  24A  of  40  CFR  part  60, 
appendix  A,  shall  be  used  to  determine 
the  VOC  content  and  density  of 
publication  rotogravure  printing  inks 
and  related  coatings. 


(3)  The  following  ASTM  methods  and 
practices  are  the  analytical  procedures 
for  determining  VOC; 

(i)  ASTM  D1475-85:  Standard  Test 
Method  for  Density  of  Paint,  Varnish, 
Lacquer  and  Related  Products.  This  test 
method  is  incorporated  by  reference  in 
paragraph  (c)  of  this  section. 

C/iV  ASTM  D2369-87:  Standard  Test 
Method  for  Volatile  Content  of  a 
Coating.  This  test  method  is 
incorporated  by  reference  in  paragraph 
(c)  of  this  section.  The  following  minor 
modifications  should  be  used  for 
multicomponent  coatings.  Ail 
components  of  the  coating  are  to  be 
weighed  in  the  proper  proportion  into 
the  analysis  container  and  mixed 
together  just  prior  to  analysis  and  the 
mi.xture  is  allowed  to  stand  for  at  least 
one  hour  but  no  more  than  24  hours 
prior  to  being  oven  dried  at  110  degrees 
Celsius  for  one  hour. 

(Hi)  ASTM  D3 792-86:  Standard  Test 
Method  for  Water  Content  of  Water- 
Reducible  Paints  by  Direct  Injection  into 
a  Gas  Chromatograph.  This  test  method 
is  incorporated  by  reference  in 
paragraph  (c)  of  this  section. 

(jW  ASTM  D4017-81  (1987):  Standard 
Test  Method  for  Water  Content  in  Paints 
and  Paint  Materials  by  the  Karl  Fischer 
Method.  This  test  method  is 
incorporated  by  reference  in  paragraph 
(c)  of  this  section. 

AMSTM  D4457-85:  Standard  Test 
Method  for  Determination  of 
Dichloromethane  and  1,1,1- 
Trichloroethane  in  Paints  and  Coatings 
by  Direct  Injection  into  a  Gas 
Chromatograph.  (The  procedure 
delineated  above  can  be  used  to  develop 
protocols  for  any  compounds 
specifically  exempted  from  the 
definition  of  VOC.)  This  test  method  is 
incorporated  by  reference  in  paragraph 
(c)  of  this  section. 

(vi)  ASTM  D2697-86:  Standard  Test 
Method  for  Volume  Non-volatile  Matter 
in  Clear  or  Pigmented  Coatings.  This 
test  method  is  incorporated  by  reference 
in  paragraph  (c)  of  this  section. 

(vii)  ASTM  E180-85:  Standard 
Practice  for  Determining  the  Precision 
Data  of  ASTM  Methods  for  Analysis  and 
Testing  of  Industrial  Chemicals.  This 
practice  is  incorporated  by  reference  in 
paragraph  (c)  of  this  section. 

(4)  Use  of  an  adaptation  to  any  of  the 
anahlical  methods  specified  in 
paragraphs  (a)(4)(i)(B)fiA  (2),  and  (3)  of 
this  section  may  be  approved  by  the 
Administrator  on  a  case-by-case  basis. 
An  owner  or  operator  must  submit 
sufficient  documentation  for  the 
Administrator  to  find  thai  the  anahlical 
methods  specified  in  paragraphs 
(a)(4)(i)(B)ri;.  (2),  and  (3)  of  this  section 


will  yield  inaccurate  results  and  that  the 
proposed  adaptation  is  appropriate. 
(C)  Calculations.  Calculations  for 
determining  the  VOC  content,  water 
content,  and  the  content  of  any 
compounds  which  are  specifically 
exempted  from  the  definition  of  VOC  of 
coatings,  inks,  and  fountain  solutions  as 
applied  shall  follow  the  guidance 
provided  in  the  following  documents. 

(1)  "A  Guide  for  Surface  Coating 
Calculation"  EPA-340/1-86-016  (which 
is  available  from  the  National  Technical 
Information  Services,  5285  Port  Roval 
Road,  Springfield,  Virginia,  22161) 

(2)  "Procedures  for  Certifying 
Quantify  of  Volatile  Organic 
Compounds  Emitted  by  Paint,  Ink  and 
Other  Coatings"  (revised  June  1986) 
EPA-450/3-84-O19  (which  is  available 
from  the  National  Technical  Information 
Services,  5285  Port  Royal  Road. 
Springfield.  Virginia,  22161) 

[3]  "A  Guide  for  Graphic  Arts 
Calculations"  August  1988  EPA-340/1- 
88-003  (which  is  available  from  the 
National  Technical  Information 
Services,  5285  Port  Royal  Road, 
Springfield,  Virginia,  22161) 

(ii)  Automobile  or  Light-Duty  TrucA. 
Test  Protocol.  The  protocol  for  testing, 
including  determining  the  transfer 
efficiency,  of  coating  applicators  at 
topcoat  coating  operations  at  an 
automobile  assembly  facility  shall 
follow  the  procedure  in:  "Protocol  for 
Determining  the  Daily  Volatile  Organic 
Compound  Emission  Rate  of 
Automobile  and  Light-Duty  Truck 
Topcoat  Operations"  December  1988 
EPA-450/3-88-018  (which  is  available 
from  the  National  Technical  Information 
Services,  5285  Port  Royal  Road, 
Springfield,  Virginia,  22161). 

(iii)  Capture  System  Efficiency  Test 
Protocols. 

(A)  Applicability.  The  requirements  of 
paragraph  (a)(4)(iii)(B)  of  this  section 
shall  apply  to  all  VOC  emitting 
processes  employing  a  capture  system 
except  those  cases  noted  below. 

(3)  If  a  source  installs  a  permanent 
total  enclosure  (PTE)  that  meets 
U.S.EPA  specifications,  and  which 
directs  all  VOC  to  a  control  device,  then 
the  source  is  exempted  from  the 
requirements  described  in  paragraph 
(a)(4)(iii)(B)  of  this  section.  The  U.S.EPA 
specifications  to  determine  whether  a 
structure  is  considered  a  PTE  are  given 
in  Procedure  T  of  appendix  B  of  40  CFR 
52.742.  In  this  instance,  the  capture 
efficiency  is  assumed  to  be  100  percent 
and  the  source  is  still  required  to 
measure  control  efficiency  using 
appropriate  test  methods  as  specified  in 
paragraph  (a)(4)(iv)  of  this  section. 

{2)  If  a  source  uses  a  control  device 
designed  to  collect  and  recover  VOC 
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(e.g..  carbon  adsorber),  an  explicit 
measurement  of  capture  efficiency  is  not 
necessary  provided  that  the  conditions 
given  below  are  met.  The  overall  control 
of  the  system  can  be  determined  by 
directly  comparing  the  input  liquid 
VOC  to  the  recovered  liquid  VOC.  The 
general  procedure  for  use  in  this 
situation  is  given  in  §  60.433  of  this 
chapter,  with  the  following  additional 
restrictions: 

(/)  The  source  must  be  able  to  equate 
solvent  usage  with  solvent  recovery  on 
a  24-hour  (daily)  basis,  rather  than  a  30- 
day  weighted  average,  within  72  hours 
following  the  24-hour  period,  hi 
addition,  one  of  the  following  two 
criteria  must  be  met: 

(/;)  The  solvent  recovery  system  (i.e.. 
capture  and  control  system)  must  be 
dedicated  to  a  single  process,  or 

[Hi]  If  the  solvent  recovery  system 
controls  multiple  processes,  then  the 
source  must  be  able  to  demonstrate  that 
the  overall  control  (i.e..  the  total 
recovered  solvent  VOC  divided  by  the 
sum  of  liquid  VOC  input  to  all  processes 
venting  to  the  control  system)  meets  or 
exceeds  the  most  stringent  standard 
applicable  for  any  process  venting  to  the 
control  system. 

(3)  The  following  facilities  are 
exempted  from  the  requirements 
described  in  paragraph  (a)(l)(iii)(B)  of 
this  section: 

(/)  Automobile-related  assembly 
facilities  subject  to  the  "Automobile  or 
Light-Duty  Truck  Test  Protocol" 
described  in  paragraph  (a)(4)(ii)  of  this 
section. 

[ii]  Heatset-web-offset  lithographic 
printing  luiits  as  defined  in  paragraph 
{b)(l)(i)(B)  of  this  section. 

(B)  Specific  Requirements.  The 
capture  efficiency  of  a  process  shall  be 
measured  using  one  of  the  four 
protocols  given  below.  Any  error  margin 
associated  mth  a  test  protocol  may  not 
be  incorporated  into  the  results  of  a 
capture  efficiency  test.  If  these 
techniques  are  not  suitable  for  a 
particular  process,  then  the  source  must 
present  an  ahemative  capture  efficiency 
protocol  and  obtain  approval  for  it  by 
the  Administrator  as  a  SIP  or  FIP 
revision. 

[1]  Gas/gas  method  using  temporary 
total  enclosure  (TTE).  The  U.S.  EPA 
specifications  to  determine  whether  a 
temporary  enclosure  is  considered  a 
TTE  are  given  in  Procedure  T  of 
appendix  B  of  40  CFR  52.741.  The 
capture  efficiency  equation  to  be  used 
for  this  protocol  is: 
CE  =  Gv>,/(G«,  +  F*) 
where 

C;E  =  capture  efficiency,  decimal 
fraction 


G«  =  mass  of  VOC  captured  and 

delivered  to  control  device  using  a 
TTE 

F^  =  mass  of  fugitive  VOC  that  escapes 
from  a  TTE  Procedure  G.2 
contained  in  appendix  B  of  40  CFR 
52.741  is  used  to  obtain  Gw. 
Procedure  F.l  in  appendix  B  of  40 
CFR  52.741  is  used  to  obtain  F„. 

(2)  Liquid/gas  method  using  ITE.  The 
U.S.  EPA  specifications  to  determine 
whether  a  temporary  enclosure  is 
considered  a  TTE  are  given  in  Procedure 
T  of  appendix  B  of  40  CFR  52.741.  The 
capture  efficiency  equation  to  be  used 
for  this  protocol  is: 

CE  =  (L-F.)/L 

where 

CE  =  capture  efficiency,  decimal 
fraction 

L  =  ma.ss  of  liquid  VOC  input  to  process 

F^  =  mass  of  fugitive  VOC  that  escapes 
from  a  TTE  Procedure  L  contained 
in  appendix  B  of  40  CFR  52.741  is 
used  to  obtain  L.  Procedure  F.l  in 
appendix  B  of  40  CFR  52.741  is 
used  to  obtain  F*. 

(3)  Gas/gas  method  using  the  building 
or  room  (building  or  room  enclosure)  in 
which  the  affected  source  is  located  as 
the  enclosure  and  in  which  "F"  and  "G" 
are  measured  while  operating  only  the 
affected  facility.  All  fans  and  blowers  in 
the  building  or  room  must  be  operated 
as  they  would  under  normal  production. 
The  capture  efficiency  equation  to  be 
used  for  this  protocol  is: 

CE  =  G/(G  +  Fb) 

where 

CE  =  capture  efficiency,  decimal 

fraction 
G  =  mass  of  VOC  captured  and 

delivered  to  control  device 
Fb  =  mass  of  fugitive  VOC  that  escapes 

from  building  enclosure 
Procedure  G.2  contained  in  appendix  B 
of  40  CFR  52.741  is  used  to  obtain  G. 
Procedure  F.2  in  appendix  B  of  40  CFR 
52.741  is  used  to  obtain  Fb. 

(4)  Liquid/gas  method  using  the 
building  or  room  (building  or  room 
enclosure)  in  which  the  affected  source 
is  located  as  the  enclosure  and  in  which 
"F"  and  "L"  are  measured  while 
operating  only  the  affected  facility.  -Ml 
fans  and  blowers  in  the  building  or 
room  must  be  operated  as  they  would 
under  normal  production.  The  capture 
efficiency  equation  to  be  used  for  this 
protocol  is: 

CE  =  (L-Fb)/L 

where 

CE  =  capture  efficiency,  decimal 

fraction 
L  =  mass  of  liquid  VOC  input  to  process 
Fb  =  mass  of  fugitive  VOC  that  escapes 

from  building  enclosure 
Procedure  L  contained  in  appendix  B 
of  40  CFR  52.741  is  used  to  obtain  L. 


Procedure  F.2  in  appendix  B  of  40  CFR 
52.741  is  used  to  obtain  Fb. 

(C)  Recordkeeoing  and  Reporting. 

(1)  All  affected  facilities  must 
maintain  a  copy  of  the  capture 
efficiency  protocol  submitted  to  EPA  on 
file.  All  results  of  the  appropriate  test 
methods  and  capture  efficiency 
protocols  must  be  reported  to  EPA 
within  si.xty  (60)  days  of  the  test  date. 

A  copy  of  the  results  must  be  kept  on 
file  with  the  source  for  a  period  of  five 
(5)  years. 

(2)  If  any  changes  are  made  to  capture 
equipment,  then  affected  facilities  must 
notify  EPA  of  these  changes  and  a  new 
test  may  be  required  by  EP,-\. 

[3]  All  affected  facilities  must  notify 
the  Administrator  30  days  prior  to 
performing  any  capture  efficiency  test. 
At  that  time,  the  source  must  notify  the 
Administrator  which  capture  efficiency 
protocol  will  be  used. 

[4)  All  affected  facilities  utilizing  a 
PTE  must  demonstrate  that  this 
enclosure  meets  the  requirement  given 
in  Procedure  T  in  appendix  B  of  40  CFR 
52.741  at  all  times. 

(5)  All  affected  facilities  utilizing  a 
TTE  must  demonstrate  that  their  TTE 
m.eets  the  requirements  given  in 
Procedure  T  in  appendix  B  of  40  CFR 
52.741  for  a  TTE  during  testing  of  their 
control  device.  The  source  must  also 
provide  documentation  that  the  quality 
assurance  criteria  for  a  TTE  have  been 
achieved. 

(iv)  Control  Device  Efficiency  Testing 
and  Monitoring. 

(A)  Control  Efficiency  Test.  The 
control  device  efficiency  shall  be 
determined  by  simultaneously 
measuring  the  inlet  and  outlet  gas  phase 
VOC  concentrations  and  gas  volumetric 
flow  rates  in  accordance  with  the  gas 
phase  test  methods  specified  in 
paragraph  (a)(4)(vi)  of  this  section. 

(B)  Continuous  Monitoring.  Any 
owner  or  operator  that  uses  an 
afterburner  or  carbon  adsorber  to 
comply  with  any  requirement  of  this 
section  shall  use  continuous  monitoring 
equipment  which  is  installed, 
calibrated,  maintained,  and  operated 
according  to  vendor  specifications  and 
which  meets  EPA-apprcved 
performance  specifications  at  all  times 
when  the  afterburner  or  carbon  adsorber 
is  in  use.  The  continuous  monitoring 
equipment  must  automatically  monitor 
and  record  the  following  parameters: 

(1)  Combustion  chamber  temperature 
of  each  afterburner. 

(2)  Temperature  rise  across  each 
catalytic  afterbiu-ner  bed  or  VOC 
concentration  exliaust. 

(3)  The  VOC  concentration  of  each 
carbon  adsorption  bed  exhaust. 

(C)  Recordkeeping  and  Reporting. 
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(1)  All  affected  facilities  must 
maintain  a  copy  of  all  control  efficiency 
test  protocols  for  a  period  of  five  (5) 
years.  All  control  test  results  must  be 
reported  to  EPA  within  sixty  (60)  days 
of  the  test  date.  A  copy  of  the  results 
tcust  be  kept  on  file  with  the  source  for 
e  period  of  five  (5)  years. 

(2)  All  affected  facilities  must 
maintain  copies  of  all  required 
:ontinuous  monitoring  records  for  a 
jeriod  of  five  (5)  years. 

[3]  If  any  changes  are  made  to  control 
!quipment,  affected  facilities  must 
ijotify  EPA  of  these  changes  and  a  new 
control  efficiency  test  may  be  required 
by  EPA. 

(4)  All  affected  facilities  must  notify 
the  Administrator  30  days  prior  to 
performing  any  control  efficiency  test. 
At  that  time,  the  source  must  notif\'  the 
Administrator  which  test  methods  v\ill 
be  used. 

(v)  Cherall Efficiency. 

(A)  The  overall  efficiency  of  each 
emission  control  system  shall  be 
determined  as  the  product  of  the 
capture  system  efficiency  and  the 
control  device  efficiency  or  by  the 
liquid/liquid  test  protocol  as  specified 
in  paragraph  (ai(4)(iii)(A)(2)  of  this 
section  for  each  solvent  recovery 
System. 

(B)  The  overall  efficiency  of  the 
capture  system  and  control  device  used 
to  control  VOC  emissions  from  a  paper, 
fabric,  film,  can,  coil,  or  miscellaneous 
metal  parts  and  products  coating  line,  as 
determined  by  the  test  methods  and 
procedures  specified  in  paragraphs 
Ca}(4)(iii),  (a)(4)(iv),  and  (a)(4)(v)(A)  of 
this  section,  shall  be  no  less  than  the 
equivalent  overall  efficiency  which 
shall  be  calculated  by  the  following 
equation: 

i  =  ([VOC,-VOC,]A'OCJ  X  100 

where: 

E  =  Equivalent  overall  efficiency  of  the 
capture  system  and  control  device 
as  a  percentage. 

YpC.  =  Actual  VOC  content  of  a 
coating,  or  the  daily-weighted 
average  VOC  content  of  two  or  more 
coatings  (if  more  than  one  coating  is 
used),  as  applied  to  the  subject 
coating  fine  as  determined  by  the 
applicable  test  methods  and 
procedures  specified  in  paragraph 
(a)(4)(i)  of  this  section  in  units  of  kg 
VOC/1  (lb  VOC/gal)  of  coating  solids 
as  applied,  and 

VOC|  =  The  VOC  emission  limit 

specified  in  units  of  kg  VOC/liter 
(lb  VOC/gal)  of  coating  solids  as 
applied. 
[v\)  Volatile  Organic  Compound  Gas 

Phase  Source  Test  Methods.  The 

methods  in  40  CFR  part  60.  appendix  A, 


delineated  below  shall  be  used  to 
determine  control  device  efficiencies. 

(A)  40  CFR  part  60,  appendix  A, 
Methods  18,  25,  25A,  or  25B.  as 
appropriate  to  the  conditions  at  the  site, 
shall  be  used  to  determine  VOC 
concentration.  Method  selection  shall  be 
based  on  consideration  of  the  diversity 
of  organic  species  present  and  their  total 
concentration  and  on  consideration  of 
the  potential  presence  of  interfering 
gases.  Except  as  indicated  in  paragraphs 
(a)(4)(vi)(A)  [1]  and  [2]  of  this  section, 
the  test  shall  consist  of  three  separate 
runs,  each  lasting  a  minimum  of  60 
min.,  unless  the  Administrator 
determines  that  process  variables  dictate 
shorter  sampling  times. 

[1]  When  the  method  is  to  be  used  to 
determine  the  efficiency  of  a  fixed-bed 
carbon  adsorption  system  with  a 
common  exhaust  stack  for  all  the 
individual  adsorber  vessels,  the  test 
shall  consist  of  three  separate  runs,  each 
coinciding  with  one  or  more  complete 
sequences  through  the  adsorption  cycles 
of  all  the  individual  adsorber  vessels. 

(2)  When  the  method  is  to  be  used  to 
determine  the  efficiency  of  a  carbon 
adsorption  system  with  individual 
exhaust  stacks  for  each  adsorber  vessel, 
each  adsorber  vessel  shall  be  tested 
individually.  The  test  for  each  adsorber 
vessel  shall  consist  of  three  separate 
runs.  Each  run  shall  coincide  with  one 
or  more  complete  adsorption  cvcles. 

(B)  40  CFR  part  60,  appendix  A, 
Method  1  or  lA  shall  be  used  for  sample 
and  velocity  traverses. 

(C)  40  CFR  part  60.  appendix  A. 
Method  2,  2A,  2C.  or  2D  shall  be  used 
for  velocity  and  volumetric  flow  rates. 

(D)  40  CFR  part  60.  appendix  A. 
Method  3,  3A  or  3D  shall  be  used  for  gas 
analysis. 

(E)  40  CFR  part  60,  appendix  A, 
.Method  4  shall  be  used  for  stack  gas 
moisture. 

(F)  40  CFR  part  60.  appendix  A, 
Methods  2.  2A,  2C,  or  2D;  3,  3A.  or  3B; 
and  4  shall  be  performed,  as  applicable, 
at  least  twice  during  each  test  run. 

(G)  Use  of  an  adaptation  to  any  of  the 
test  methods  specified  in  paragraphs 
(a)(4)(vi)  (A),  (B),  (C).  (D),  (E).  and  (F)  of 
this  section  may  be  approved  by  the 
Administrator  on  a  case-by-case  basis. 
An  owner  or  operator  must  submit 
sufficient  documentation  for  the 
Administrator  to  find  that  the  test 
methods  specified  in  paragraphs 
(a)(4)(vi)  (A).  (B).  (C),  (D).  (E).  and  (F)  of 
this  section  will  yield  inaccurate  results 
and  that  the  proposed  adaptation  is 
appropriate. 

(vii)  Leak  Detection  Methods  for 
Volatile  Organic  Compounds.  Owners 
or  operators  required  by  the  various 
subparts  of  this  regulation  to  carry  out 


a  leak  detection  monitoring  program 
shall  comply  with  the  following 
requirements: 

(A)  Leak  Detedion  Monitoring. 

(1)  Monitoring  shall  comply  with  40 
CFR  part  60,  appendix  A,  Method  21. 

(2)  The  detection  instrument  shall 
meet  the  performance  criteria  of  40  CFR 
part  60,  appendix  A,  Method  21. 

(3)  The  instrument  shall  be  calibrated 
before  use  on  each  day  of  its  use  by  the 
methods  specified  in  40  CFR  part  60, 
appendix  A,  Method  21. 

(4)  Calibration  gases  shall  be: 
(i)  Zero  air  (less  than  10  ppm  of 

hydrocarbon  in  air),  and 

(ii)  A  mixture  of  methane  or  n-hexane 
and  air  at  a  concentration  of 
approximately,  but  no  less  than,  10,000 
ppm  methane  or  n-hexane. 

(5)  The  instrument  probe  shall  be 
traversed  around  all  potential  leak 
interfaces  as  close  to  the  interface  as 
possible  as  described  in  40  CFR  part  60, 
appendix  A.  Method  21. 

(B)  When  equipment  is  tested  for 
compliance  with  no  detectable 
emissions  as  required,  the  test  shall 
comply  with  the  following 
requirements: 

(l)The  requirements  of  paragraphs 
{a)(4)(vii)(A)fi;  through  (vii)(A)/'5/  of 
this  section  shall  apply. 

(2)  The  background  level  shall  be 
determined  as  set  forth  in  40  CFR  part 
60.  appendix  A,  Method  21. 

(C)  Leak  detection  tests  shall  be 
performed  consistent  with: 

(1)  "APT!  Course  SI  417  Controlling 
Volatile  Organic  Compound  Emissions 
from  Leaking  Process  Equipment"  EPA- 
450/2-82-015  (which  is  available  from 
the  National  Technical  Information 
Services,  5285  Port  Royal  Road. 
Springfield.  Virginia,  22161) 

(2)  "Portable  Instrument  User's 
Manual  for  Monitoring  VOC  Sources" 
EPA-340/1-86-015  (which  is  available 
from  the  National  Technical  Information 
Services.  5285  Port  Royal  Road. 
Springfield.  Virginia,  22161) 

(3j  "Protocols  for  Generating  Unit- 
Specific  Emission  Estimates  for 
Equipment  I.^aks  of  VOC  and  VHAP  ' 
EPA-450/3-88-010  (which  is  available 
from  the  National  Technical  Information 
Services,  5285  Port  Royal  Road. 
Springfield,  Virginia.  22161) 

(4)  "Petroleum  Refinerv  Enforcement 
Manual"  EPA-3 40/1-80-^08  (which  is 
available  from  the  National  Technical 
Information  Services,  5285  Port  Royal 
Road.  Springfield,  Virginia  22161) 

(viii)  Bulk  Gasoline  Delivery  System 
Test  Protocol. 

(A)  The  method  for  determining  the 
emissions  of  gasoline  from  a  vapor 
recovery  system  arc  delineated  in  43 
CFR  part  60.  subpart  XX.  §  60.503 
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(B)  Other  tests  shall  be  performed 
consistent  with: 

(1)  "Inspection  Manual  for  Control  of 
Volatile  Organic  Emissions  from 
Gasoline  Marketing  Operations: 
appendix  D"  EPA-340/1-60-012 
(which  is  available  from  the  National 
Technical  Information  Services.  5285 
Port  Royal  Road.  Springfield.  Virginia 
221611. 

(2)  "Control  of  Hydrocarbons  from 
Tank  Truck  Gasoline  Loading 
Terminals:  appendix  A",  EPA-450/2- 
77-026  (which  is  available  from  the 
National  Technical  Information 
Services,  5285  Port  Royal  Road, 
Springfield.  Virginia  22161). 

(Lx)  Vapor  Pressure  of  Volatile 
Orsanic  Liquids. 

(A)  If  the  VOL  consists  of  only  a 
single  compound,  the  vapor  pressure 
shall  be  determined  by  ASTM  Method 
D2879-86  (incoq)orated  by  reference  as 
specified  in  paragraph  (c)  of  this  section 
or  the  vapor  pressure  may  be  obtained 
from  a  published  source  such  as: 
Boublik.  T.,  V.  Fried  and  E.  Hala,  "The 
Vapor  Pressure  of  Pure  Substances," 
Elsevier  Scientific  Publishing  Co.,  New 
York  (1973).  Perry's  Chemical 
Engineer's  Handbook.  McGraw-Hill 
Book  Company  (1984).  CRC  Handbook 
of  Chemistry  and  Physics.  Chemical 
Rubber  Publishing  Company  (1986-87). 
and  Lange's  Handbook  of  Chemistry, 
John  A.  Dean,  editor.  McGraw-Hill  Book 
Company  (1985). 

(B)  If  the  VOL  is  a  mixture,  the  vapor 
pressure  shall  be  determined  by  ASTM 
Method  D2879-86  (incorporated  by 
reference  as  specified  in  paragraph  (c)  of 
this  section)  or  by  the  following 
equation: 

n 
i=l 

where: 

Pvoi=Total  vapor  pressure  of  the 

mixture, 
n=Number  of  components  in  the 

mixture, 
i=Subscript  denoting  an  individual 

component. 
P,=Vapor  pressure  of  a  component 
determined  in  accordance  with 
paragraph  (a)(4)(ix)(A)  of  this 
section,  and  X,  =  Mole  fraction  of 
the  component  in  the  total  mixture, 
(x)  Vapor  Prfssure  of  Organic 
Material  or  Solvent. 

(A)  If  the  organic  material  or  solvent 
consists  of  only  a  single  compound,  the 
vapor  pressure  shall  be  determined  by 
ASTM  Method  D2879-«6  (incorporated 
by  reference  in  paragraph  (c)  of  this 
section)  or  the  vapor  pressure  may  be 
obtained  from  a  published  source  such 
as:  Boublik,  T.,  V.  Fried  and  E.  Hala. 


"The  Vapor  Pressure  of  Pure 
Substances,"  Elsevier  Scientific 
Publishing  Co.,  New  York  (1973).- 
Perry's  Chemical  Engineer's  Handbook, 
McGraw-Hill  Book  Company  (1984), 
CRC  Handbook  of  Chemistry  and 
Physics,  Chemical  Rubber  Publishing 
Company  (1986-87),  and  Lange's 
Handbook  of  Chemistry,  John  A.  Dean, 
editor,  McGraw-Hill  Book  Company 
(1985). 

(B)  If  the  organic  material  or  solvent 
is  in  a  mixture  made  up  of  both  organic 
material  compounds  and  compounds 
which  are  not  organic  material,  the 
vapor  pressure  shall  be  determined  by 
the  following  equation: 

_  1^1 


vapor  pressure  shall  be  determined  by 
the  following  equation: 


P      = 

om  II 

I". 

where: 

Pon,=Total  vapor  pressure  of  the  portion 

of  the  mixture  which  is  composed 

of  organic  material, 
n=Nmnber  of  organic  material 

components  in  the  mixture, 
i=Subscript  denoting  an  individual 

component, 
P,=Vapor  pressure  of  an  organic  material 

component  determined  in 

accordance  with  paragraph 

(a)(4)(x)(A)  of  this  section,  and 
X,=Mole  fraction  of  the  organic  material 

component  of  the  total  mi.xture. 
(C)  If  the  organic  material  or  solvent 
is  in  a  mixture  made  up  of  only  organic 
material  compounds,  the  vapor  pressure 
shall  be  determined  by  ASTM  Method 
D2879-86  (incorporated  by  reference  in 
paragraph  (c)  of  this  secticm)  or  by  the 
above  equation. 

(xi)  Vapor  Pressure  of  Volatile 
Organic  Compounds. 

(A)  If  the  VOC  consists  of  only  a 
single  compound,  the  vapor  pressure 
shall  be  determined  by  ASTM  Method 
D2879-86  (incorporated  by  reference  in 
paragraph  (c)  of  this  section)  or  the 
vapor  pressure  may  be  obtained  from  a 
published  source  such  as:  Boublik.  T.. 
V.  Fried  and  E.  Hala,  "The  Vapor 
Pressure  of  Pure  Substances,"  Elsevier 
Scientific  Publishing  Co.,  New  York 
(1973).  Perry's  Chemical  Engineer's 
Handbook.  McGraw-Hill  Book  Company 
(1984).  CRC  Handbook  of  Chemistry  and 
Physics,  Chemical  Rubber  Publishing 
Company  (1986-87).  and  Lange's 
Handbook  of  Chemistry,  John  A.  Dean, 
editor.  McGraw-Hill  Book  Company 
(1985). 

(B)  If  the  VOC  is  in  a  mixture  made 
up  of  both  VOC  compounds  and 
compounds  which  are  not  VOC,  the 


where: 

Pvc«.=Total  vapor  pressure  of  tlie  portion 

of  the  mixture  which  is  composed 

of  VOC. 
n=Number  of  VOC  components  in  the 

mixture. 
i=Subscript  denoting  an  individual 

component, 
P,=Vapor  pressure  of  a  VOC  component 

dete^mL^ed  in  accordance  with 

paragraph  (a)(4)(xi)(A)  of  this 

section,  and 
X,=Mole  fraction  of  the  VOC  component 

of  the  total  mixture. 
(C)  If  the  VOC  is  in  a  mixture  made 
up  of  only  VOC  compounds,  the  vapor 
pressure  shall  be  determined  by  ASTM 
Method  D2879-86  (incorporated  by 
reference  in  paragraph  (c)  of  this 
section)  or  by  the  above  equation, 
(xii)  Baseline  Emissions.  Unless 
otherwise  specified  in  paragraph  (b)  of 
this  section,  baseline  VOC  emissions 
shall  be  calculated  for  each  emissions 
source  in  accordance  with  one  of  the 
procedures  specified  below: 

(A)  If  daily  emissions  records  which 
are  consistent  with  the  emission 
inventory  data  submitted  by  the  Slate 
for  the  control  area  on  November  15, 
1992  are  available  for  the  calendar  years 
1989  and  1990,.baseline  erais-sions  shall 
be  based  on  the  median  value  of  daily 
emissions  recordod  for  the  two-year 
period. 

(B)  If  daily  emissions  records  are  not 
available  for  the  calendar  years  1989 
and  1990  or  are  inconsistent  with  the 
emission  inventory  data  submitted  by 
the  State  for  the  control  area  on 
November  15.  1992  or  were  not 
submitted,  baseline  emissions  shall  be 
based  on  the  average  daily  emissions 
value  calculated  for  the  two-year  period. 
The  average  daily  emissions  value  shall 
be  calculated  by  dividing  emissions  for 
the  two-year  period  by  the  operating  or 
usage  time  for  the  two-year  period.  If 
solvent  or  coating  usage  data  are  not 
available,  emissions  associated  with 
solvent  or  coating  usage  may  be 
estimated  from  purchase-order  records. 
The  operating  or  usage  time  for  the  two- 
year  period  shall  be  based  on  one  of  the 
criteria  specified  as  follows: 

^lyThe  number  of  days  specified  in  a 
federally  enforceable  permit  if  the 
emissions  source  operated  under  the 
conditions  of  a  federally  enforceable 
permit  which  restricted  operating  times 
during  the  two-year  period. 
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12)  The  average  number  of  days  that 
the  emissions  source  was  operated  or 
used  over  the  two-year  period  if 
documentation  is  available  to  support 
thq  number,  or 

^3^  730  days  if  documentation  of  the 
number  of  days  that  the  emissions 
soiirce  was  operated  or  used  over  the 
two-year  period  is  nqt  available. 

(>dii)  Implementation  Year  Monthly 
Baseline  Emissions.  Baseline  emissions 
as  defined  in  paragraph  (a)(4)(xii)  of  this 
section  shall  be  adjusted  prior  to  the 
implementation  year  (2001)  of  the  FIP 
cap  program  in  the  control  area  as 
follows: 

(A)  The  reductions  that  are  projected 
to  occur  as  a  result  of  both  SIP  and  FIP 
me(iKures  between  1990  and  2001  shall 
be  subtracted  from  the  baseline 
emissions.  This  value  shall  be  defined 
as  Che  reduced  daily  baseline  emissions 
and  is  denoted  in  pounds  of  VOC/day. 

(B)  The  reduced  daily  baseline 
emissions  shall  be  annualized  by 
multiplying  the  daily  value  by  365.  This 
valiie  shall  be  defined  as  the  reduced 
annual  baseline  emissions  and  is 
denoted  in  pounds  of  VCXIi/year. 

(CJ  The  reduced  annual  baseline 
emissions  shall  be  converted  into  a 
mohthly  value  by  dividing  by  12.  This 
value  shall  be  defined  as  the 
imf^lementation  year  monthly  baseline. 

($)  Enforcement. 

(i)  All  sources  and  facilities  subject  to 
provisions  of  §  52.2952  shall  be  subject 
to  unannounced  inspections  by 
representatives  of  the  USEPA  pursuant 
to  spction  114  of  the  Clean  Air  Act. 

(ii)  Documentation  maintained  by  all 
souit;es.  facilities,  and  persons  subject 
to  this  section  must  be  sufficient  to 
demonstrate  compliance  with  all 
requirements  of  this  section  and  must  be 
provided  to  representatives  of  USEPA 
upon  request. 

(iU)  Failure  to  comply  with  any 
protision  of  this  section  is  a  violation  of 
the  ppplicable  implementation  plan  for 
purxjses  of  section  113  of  the  Clean  Air 
Act 

(i  /)  Each  50  pounds  of  emissions  in 
e.\c<!Ss  of  a  facility's  monthly  cap  shall 
be  a  Separate  violation  for  federal 
enfc  rcement  purposes. 

(h)  Stationary  and  Area  Source 
Control  Measures. 

(li)  Industrial  and  Commercial 
Sol^irents/Coatings. 

(ij  Definitions. 

(A)  For  the  purpose  of  paragraph 
(1))(^)  of  this  section,  the  general 
defihitions  in  paragraph  (a)(3)  of  this 
section  apply. 

(H)  For  the  purpose  of  paragraph  (b)(1) 
of  this  section,  the  following  definitions 
also  apply: 


Adhesives  means  any  substance  or 
mixture  of  substances  intended  to  serve 
as  a  joining  compound. 

Aerospace  component  means  the 
fabricated  part,  assembly  of  parts,  or 
completed  unit  of  any  aircraft  or  space 
vehicle. 

Aerospace  component  coating  facility 
means  a  facility  that  includes  one  or 
more  aerospace  component  coating 
unit(s). 

Aerospace  component  coating  unit 
means  a  coating  unit  in  which  any 
protective,  decorative,  or  functional 
coating  or  reinforcing  material  is 
applied  on  or  impregnated  into  an 
aerospace  component. 

Aircraft  means  any  machine  designed 
to  travel  through  the  air  above  ground 
without  leaving  the  earth's  atmosphere, 
whether  heavier  or  lighter  than  air, 
including  airplanes,  balloons,  dirigibles, 
helicopters,  and  missiles. 

Automobile  means  a  motor  vehicle 
capable  of  carrying  no  more  than  12 
passengers. 

Can  means  any  cylindrical,  single 
walled  container  that  is  manufactured 
from  metal  sheets  thinner  than  29  gauge 
(0.0141  in.);  with  or  without  a  top. 
cover,  spout,  or  handles;  into  which 
solid  or  liquid  materials  are  packaged. 

Can  coating  facility  means  a  facility 
that  includes  one  or  more  can  coating 
unit(s). 

Can  coating  unit  means  a  coating  unit 
in  which  any  protective,  decorative,  or 
functional  coating  is  applied  onto  the 
surface  of  cans  or  can  components. 

Coating  means  a  material  applied 
onto  or  impregnated  into  a  substrate  for 
protective,  decorative,  or  functional 
purposes.  Such  materials  include,  but 
are  not  limited  to,  paints,  varnishes, 
sealants,  adhesives.  thinners,  diluents, 
inks,  maskants.  and/or  temporary 
protective  coatings. 

Coating  applicator  means  any 
equipment  or  device,  including  but  not 
limited  to  cloth,  rollers,  brushes,  spray 
guns,  and  dip  tanks,  used  to  apply  a 
coating  onto  or  into  a  substrate. 

Coating  unit  means  a  series  of  one  or 
more  coating  appHcators  and  any 
associated  drying  areas  and/or  oven 
wherein  a  coating  is  applied,  dried,  and/ 
or  cured.  A  coating  unit  ends  at  the 
point  where  the  coating  is  dried  or 
cured,  or  prior  to  any  subsequent 
application  of  a  different  coating.  It  is 
not  necessary  to  have  an  oven  or  a 
flashoff  area  in  order  to  be  included  in 
this  definition. 

Coil  means  any  continuous  metal 
sheet  or  strip  with  thickness  of  0.15  mm 
(0.006  in.)  or  more  that  is  packaged  in 
a  roll  or  coil. 


Coil  coating  facility  means  a  facility 
that  includes  one  or  more  coil  coating 
unit(s). 

Coil  coating  unit  means  a  coating  unit 
in  which  any  protective,  decorative,  or 
functional  coating  is  applied  onto  the 
surface  of  fiat  metal  sheets,  strips,  rolls, 
or  coils  for  industrial  or  commercial 
use. 

Cold  cleaning  means  the  batch 
process  of  cleaning  and  removing  soils 
from  surfaces  by  spraying,  brushing, 
flushing,  or  immersion  while 
maintaining  the  organic  solvent  below 
its  boiling  point.  Wipe  cleaning  i&not 
included  in  this  definition. 

Conveyorized  degreasing  means  the 
continuous  process  of  cleaning  and 
removing  soils  from  surfaces  using 
either  cold  or  vaporized  solvents. 

Degreaser  means  any  equipment  or 
system  used  in  solvent  cleaning. 

Degreasing  facility  means  a  facility 
that  includes  one  or  more  cold  cleaning, 
open-top  vapor  degreasing.  and/ or 
conveyorizffd  degreasing  processes. 

Dry  cleaning  facility  means  a  facility 
engaged  in  the  cleaning  of  fabrics  using 
an  essentially  nonaqueous  solvent  by 
means  of  one  or  more  solvent  washes, 
extraction  of  excess  solvent  by  spinning, 
and  drying  by  tumbling  in  an  airstream. 
The  facility  includes,  but  is  not  limited 
to.  washers,  dryers,  filter  and 
purification  systems,  waste  disposal 
systems,  holding  tanks,  pumps,  and 
attendant  piping  and  valves. 

Fabric  coating  facility  means  a  facility 
that  includes  one  or  more  fabric  coating 
uni;(s). 

Fabric  coating  unit  meaiis  a  web 
coating  unit  in  which  any  protective, 
decorative,  or  functional  coating  or 
reinforcing  material  is  applied  on, 
saturated  into,  or  impregnated  into  a 
textile  fabric.  A  fabric  prinling  unit  is 
not  considered  a  fabric  coating  unit. 

Film  coating  facility  means  a  facility 
that  includes  one  or  more  film  coating 
unit(s). 

Film  coating  unit  means  a  coating  unit 
in  which  any  protective,  decorative,  or 
functional  coating  is  applied  on, 
saturated  into,  or  impregnated  into  any 
film  substrate;  other  than  paper,  fabric, 
or  vinyl;  including  but  not  limited  to 
typewriter  ribbons,  photographic  film, 
plastic  film,  magnetic  tape,  and  metal 
foil. 

Flatwood  product  means  panels  made 
of  wood  materials  including;  but  not 
limited  to;  plywood,  particle  board,  and 
hardboard. 

Flatwood  product  coating  facility 
means  a  facility  that  includes  one  or 
more  fiatwood  product  coating  unit(s). 
Flatwood  product  coating  unit  means 
a  coating  unit  in  which  any  protective, 
decorative,  or  functional  coaling  is 
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applied  on  or  impregnated  into  a 
flatwood  product. 

Flexographic  printing  means  the 
application  of  words,  designs,  and 
pictures  to  a  substrate  by  means  of  a  roll 
printing  technique  in  which  the  pattern 
to  be  applied  is  raised  above  the 
printing  roll  and  the  image  carrier  is 
made  of  eiastomeric  materials. 

Flexographic  printing  press  means  a 
printing  press  in  which  each  roll  printer 
uses  a  roil  with  raised  areas  for  applying 
an  image  such  as  words,  designs,  or 
pictures  to  a  substrate.  The  image  carrier 
on  the  roll  is  made  of  rubber  or  other 
eiastomeric  material. 

Fountain  solution  means  the  solution 
which  is  applied  to  the  lithographic 
printing  plate  to  maintain  hydrophilic 
properties  of  the  nonimage  areas. 

Graphic  arts  coating  facility  means  a 
facility  that  includes  one  or  more 
graphic  arts  coating  units. 

Graphic  arts  coating  unit  means  any 
packaging  rotogravnire  printing, 
publication  rotogravure  printing, 
flexographic  printing,  litiiographic 
printing,  letterpress  printing, 
laminating,  or  screen  printing  unit  or 
any  paper,  fabric,  or  film  coating  unit 
operated  in  conjunction  with  a  printing 
unit. 

Group  I  vehicles  and  equipment 
means  large-sized  trucks,  buses,  and 
mobile  equipment. 

Group  II  vehicles  means  passenger 
cars,  small-sized  trucks  and  vans, 
medium-sized  trucks  and  vans,  and 
motorcycles. 

Heatset  means  a  class  of  web-offset 
lithography  which  requires  a  heated 
dryer  to  solidify  the  printing  inks. 

Heatset -web-offset  lithographic 
printing  unit  means  a  lithographic 
printing  unit  in  which  a  blanket 
cylinder  is  used  to  transfer  ink  from  a 
plate  cylinder  to  a  substrate 
continuously  fed  from  a  roll  or  an 
extension  process  and  an  oven  is  used 
to  solidify  the  printing  iiiks. 

Heavy  off-highway  vehicle  products 
means  heavy  construction,  mining, 
farming,  or  material  handling 
equipment;  heavy  industrial  engines; 
diesel-eleclric  locomotives  and 
associated  power  generation  equipment; 
and  the  components  of  such  equipment 
or  engines. 

Hea\y  off-highway  vehicle  products 
coating  facility  means  a  facility  that 
includes  one  or  more  heavT  off-highway 
vehicle  products  coating  unit(s). 

Hea\y  off-highway  vehicle  products 
coating  unit  means  a  coating  unit  in 
which  any  protective,  decorative,  or 
functional  coating  is  applied  onto  the 
surface  of  heavy  off-highway  vehicle 
products. 


///g/iway  means  a  way  or  place  of 
whatever  nature,  publicly  maintained 
and  open  to  the  public  for  piirposes  of 
vehicular  travel.  Highway  includes 
street. 

Industrial  or  commercial  solvent  use 
facility  means  any  industrial  or 
commercial  facility  that  uses  solvents 
which  contain  VOCs  or  substances  that 
contain  solvents  which  contain  VOCs. 
Industrial  and  commercial  solvent  use 
facilities  include,  but  are  not  limited  to. 
perch loroethylene  dry  cleaning, 
petroleum  dry  cleaning,  metal  cleaning, 
degreasing.  aerospace  component 
coating,  motor  vehicle  and  mobile 
equipment  assembly  line  coating,  motor 
vehicle  and  mobile  equipment 
refmishing,  can  coating,  coil  coating, 
fabric  coating,  film  coating,  flatwood 
product  coating,  graphic  arts  coating, 
large  appliance  coating,  magnet  wire 
coating,  marine  vessel  coating,  metal 
and  wood  furniture  coating, 
miscellaneous  metal  parts  and  products 
coating,  paper  coating,  and  plastic  parts 
coating  facilities.  Substances  that 
contain  solvents  include,  but  are  not 
limited  to.  coatings,  inks,  fountain 
solutions,  adhesives.  thinners,  and  • 
clean-up  solvents.  "* 

Ink  means  a  coating  used  in  printing, 
impressing,  or  transferring  an  image 
onto  a  substrate. 

Laminating  unit  means  a  printing  unit 
in  which  an  adhesive  is  used  to  form 
two  or  more  layers  of  material  into  a 
single,  multiple-layer  sheet. 

Lnrge  appliance  means  the 
component  metal  parts  (including,  but 
not  limited  to,  doors,  cases,  lids,  panels, 
and  interior  support  parts)  of  residential 
and  commercial  washers,  dryers,  ranges, 
refrigerators,  freezers,  water  heaters, 
dish  washers,  trash  compactors,  air 
conditioners,  and  other  similar  products 
under  SIC  Code  363. 

Large  appliance  coating  facility  means 
a  facility  that  includes  one  or  more  large 
appliance  coating  unit(s). 

Large  appliance  coating  unit  means  a 
coating  unit  in  which  any  protective, 
decorative,  or  functional  coating  is 
applied  onto  the  surface  of  component 
metal  parts  of  large  appliances. 

Letterpress  printing  unit  means  a 
printing  unit  in  which  the  image  area  is 
raised  relative  to  the  nonimage  area  on 
the  roll  printer  and  the  ink  is  transferred 
to  the  paper  directly  from  the  image 
surface. 

Light-duty  truck  means  any  motor 
vehicle  rated  at  3864  kg  (8500  lb)  gross 
vehicle  weight  or  less,  designed  mainly 
to  transport  property. 

Lithographic  printing  unit  means  a 
printing  unit  in  which  the  image  and 
nonimage  areas  are  on  the  same  plane 
of  the  roll  printer. 


Magnet  wire  cooling  facility  means  a 
facility  that  includes  one  or  more 
magnet  coating  unit(s). 

Magnet  wire  coating  unit  means  a 
coating  unit  in  which  electrically 
insulating  varnish  or  enamel  is  applied 
onto  the  surface  of  wire  to  be  used  in 
electrical  machinerj'. 

Marine  vessel  means  a  ship  or  boat 
used  to  travel  on,  or  a  submarine  usod 
to  travel  through,  the  sea. 

Marine  vessel  coating  facility  means  a 
facility  that  includes  one  or  more 
marine  vessel  coating  unit(s). 

Marine  vessel  coating  unit  means  a 
coating  unit  in  which  any  protective, 
decorative,  or  functional  coating  is 
applied  on  the  fabricated  part,  assembly 
of  parts,  or  completed  unit  of  any 
marine  vessel. 

Metal  furniture  moaxis  any  furniture 
piece  made  of  metal  or  any  metal  part 
which  is  or  will  be  assembled  with 
other  metal,  wood,  fabric,  plastic,  or 
glass  parts  to  form  a  furniture  piece 
including,  but  not  limited  to,  tables, 
chairs,  waste  baskets,  beds,  desks, 
lockers,  benches,  shelving,  file  cabinets, 
lamps,  and  room  dividers.  This 
definition  shall  not  apply  to  any  coating 
unit  coating  miscellaneous  metal  parts 
or  products. 

Metal  furniture  coating  facility  means 
a  facility  that  includes  one  or  more 
metal  furniture  coating  unit(s). 

Metal  furniture  coating  unit  means  a 
coating  unit  in  which  any  protective, 
decorative,  or  functional  coating  is 
applied  onto  the  surface  of  metal 
furniture. 

Miscellaneous  metal  part  or  product 
means  any  metal  part  or  metal  product, 
even  if  attached  to  or  combined  with  a 
nonmetal  part  or  product. 

Miscellaneous  metal  parts  or  products 
coating  facility  means  a  facility  that 
includes  one  or  more  miscellaneous 
metal  parts  or  products  coating  unit(s). 

Miscellaneous  metal  parts  or  products 
coating  unit  means  a  coating  unit  in 
which  any  protective,  decorative,  or 
functional  coating  is  applied  onto  the 
surface  of  miscellaneous  metal  parts  or 
products. 

Mobile  equipment  means  self- 
propelled  equipment  which  is 
physically  capable  of  being  driven  on  a 
highway.  Mobile  equipment  includes: 
Automobiles,  motorcycles,  trucks,  vans, 
construction  equipment  (e.g.,  mobile 
cranes,  bulldozers,  concrete  mixers), 
farming  equipment  (e.g.,  wheel  tractors, 
pesticide  sprayers),  and  miscellaneous 
equipment  (e.g.,  street  cleaners,  golf 
carts,  and  hauling  equipment  used 
inside  and  around  airports,  docks, 
depots,  and  industrial  and  commercial 
plants). 
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Mot  y  vehicle  means  a  vehicle  which 
is  s(;lf  |»ropened  and  physically  capable 
of  beiiig  driven  on  a  highway. 

Mot  ar  vehicle  or  mobile  equipment 
assein  Wy  line  coating  facility  means  a 
facilit'i where  parts  are  manufactured  or 
finish(;d  for  eventual  inclusion  intv) 
finishi!<l  motor  veiiicles  or  mobile 
equipiilent  ready  for  sale  to  motor 
vchiclrsor  mobile  equipment  dealers. 
This  deifinilion  does  not  include 
custonizers.  body  shops,  and/or  other 
auto  nifinishing  facilities. 

Mot  -k  vehicle  or  mobile  equipment 
refinisning  facility  means  a  facility 
where  all  or  any  part  of  used  motor 
vehicl  ^js  or  mobile  equipment  is 
refinisljed,  or  customized,  bv  the 
applicaltion  of  paint.  This  definition 
includas  motor  vehicles  or  mobile 
equipiient  dealerships  who  purchase 
new  rr  iter  vehicle  or  mobile  equipment 
from  Cijiginal  Equipment 
Manufak:turers.  This  definition  does  not 
includa  motor  vehicle  or  mobile 
equipiient  assembly  line  coating 
facilitii^. 

.^/o^  i^ycle  means  any  motor  vehicle 
other  t:<an  a  tractor  having  a  seat  or 
saddle  for  the  use  of  the  rider  and 
design  a|d  to  travel  on  not  more  than 
three  \.|ieels  in  contact  with  the  ground 
and  weighing  less  than  1.500  lbs.  except 
that  fo  jtr  wheels  may  be  in  contact  with 
the  grcund  when  two  of  the  wheels  are 
a  fundipnal  part  of  a  sidecar. 

Offs't  means  a  blanket  cylinder  that  is 
used  to  transfer  ink  from  a  plate 
cylind^k-  to  the  substance  to  be  printed. 

Opetytop  vapor  degreasing  means  the 
batch  jtjocess  of  cleaning  and  removing 
soils  ham  surfaces  by  condensing  hot 
solvent  vapor  on  the  colder  metal  parts. 

Overt  means  a  chamber  within  which 
heat  is  used  for  one  or  more  of  the 
followiag  purposes:  To  dry,  bake,  cure. 
or  polymerize  a  coating  or  ink. 

Packaging  rotograxure  printing  means 
rotograjvure  printing  upon  paper,  paper 
board,  jmetal  foil,  plastic  film,  and  other 
substrates  which  are,  in  subsequent 
operations,  formed  into  packaging 
produdts  or  labels  for  articles  to  be  sold. 

Packaging  rotognniire  printing  press 
means  |a  rotogravure  printing  press  in 
which  kurface  coatings  are  applied  to 
paper,  paperboard,  metal  foil,  plastic 
film,  ot  other  substrates  which  are  to  be 
used  tq  produce  containers,  packaging 
produdts.  or  labels  for  articles. 

Pap^  coating  facility  means  a  facility 
that  includes  one  or  more  paper  coating 
unitts). 

Paper  coating  unit  means  a  web 
coating  unit  where  coating  is  appli'd  to 
paper.  fVinting  presses  are  not 
considered  paper  coating  units. 
Products  produced  on  a  paper  coating 
in.it  include,  but  are  not  limited  to. 


adhesive  tapes  and  labels,  book  covers, 
post  cards,  office  copier  paper,  drafting 
paper,  and  pressure  sensitive  tapes. 
Paper  coating  units  include,  but  are  not 
limited  to.  application  by  impregnation 
or  saturation  or  by  the  use  of  roll,  knife, 
or  rotogravure  coating. 

Printing  unit  means  an  operation 
con.sisting  of  a  series  of  one  or  more  roll 
printers  and  any  associated  roll  coaters. 
drying  areas,  and/or  ovens  wherein  one 
or  more  surface  coatings  are  applied, 
dried,  and.'or  cured.  It  is  not  necessar\' 
for  an  operation  to  have  an  oven,  or 
flashoff  area,  or  drving  area  to  be 
included  in  this  definition. 

Publication  rotogravure  printing  unit 
m.eans  a  rotogravure  printing  unit  in 
which  surface  coatings  are  applied  to 
paper  which  is  subsequently  formed 
into  books,  magazines,  catalogues, 
brochures,  directories,  newspaper 
supplem.ents.  or  other  types  of  printed 
material. 

Refinish  means  to  restore  or  replace 
coatings  on  Group  I  vehicles  (large-sized 
trucks,  buses,  and  mobile  equipment) 
and  Group  II  vehicles  (passenger  cars, 
small-sized  trucks  and  vans,  medium- 
sized  trucks  and  vans,  and  motorcvcles) 
and  equipment,  or  their  parts  and 
components,  except  Original  Equipment 
Manufacturer  coatings  applied  at  motor 
vehicle  or  mobile  equipnient  assembly  . 
line  coating  facilities. 

Roll  coater  means  an  apparatus  in 
which  a  uniform  layer  of  coating 
material  is  applied  by  means  of  a  roll  or 
rolls  across  tiie  entire  width  of  a  moving 
substrate  which  is  fed  from  an 
unwinding  roll. 

Roll  printer  means  an  apparatus  in 
which  a  surface  coating  is  applied  by 
means  of  a  roll  or  rolls  with  only  partial 
coverage  across  the  width  of  a  moving 
substrate  which  is  fed  from  an 
unwinding  roll.  The  partial  coverage 
results  in  the  formation  of  words, 
designs,  or  pictures  on  the  substrate. 

RotograMjre  printing  means  the 
application  of  words,  designs,  and 
pictures  to  a  substrate  using  a  gravure 
cylinder  by  means  of  a  roll  printing 
technique  in  which  the  pattern  to  be 
applied  is  recessed  relative  to  the 
nonimage  area. 

Rotogravure  printing  unit  means  a 
printing  unit  in  which  each  roll  printer 
uses  a  roll  with  recessed  areas  for 
applying  an  image  to  a  substrate. 

Screen  printing  unit  means  a  printing 
unit  in  which  the  printing  ink  passes 
through  a  web  or  a  fabric  to  which  a 
refined  form  of  stencil  has  been  applied. 
The  stencil  openings  determine  the  form 
an."i  dimensions  of  the  imprint. 

Solvent  means  a  substance  tliat  is 
liquid  at  .standard  conditions  that  is 
used  to  dissolve  or  dilute  another 


substance;  this  term  includes,  but  is  not 
limited  to,  organic  materials  used  as 
dissolvers,  viscosity  reducers, 
degreasing  agents,  or  cleaning  agents. 

Solvent  cleaning  means  tlie  process  of 
cleaning  soils  from  surfaces  by  cold 
cleaning,  open-top  vapor  degreasing.  or 
conveyorized  degreasing. 

Space  vehicle  means  any  vehicle 
designed  to  travel  beyond  the  earth's 
atmosphere. 

Street  means  a  public  road  in  a  Iouti 
or  city. 

Substrate  means  the  surface  to  wliich 
a  coating  is  applied  on,  saturated  into, 
or  impregnated  into. 

Vinyl  coating  facility  means  a  facility 
that  includes  one  or  more  vinyl  coating 
unit(s). 

Vinyl  coating  unit  means  a  web 
coating  unit  in  which  any  protective, 
decorative,  or  functional  coating  or 
printing  ink  is  applied  onto  a 
continuous  web-of  vinyl-coated  fabric  or 
vinyl  sheets. 

\Veb  means  an  automatic  system 
which  supplies  substrate  from  a 
continuous  roll  or  an  extrusion  process. 

Wood  furniture  means  room 
fiirnishings  mcluding  cabinets  (kitchen, 
bath,  and  vanity),  tables,  chairs,  beds, 
sofas,  shutters,  art  objects,  wood 
paneling,  wood  flooring,  and  any  other 
coated  furnishings  made  of  wood,  wood 
composition,  or  fabricated  wood 
materials. 

Wood  furniture  coating  facility  means 
a  facility  that  includes  one  or  more 
wood  furniture  coating  unit(s). 

Wood  furniture  coating  unit  means  a 
coating  unit  in  which  any  protective, 
decorative,  or  functional  coating  is 
applied  onto  wood  furniture. 

(ii)  Aoplicability. 

(A)  Tne  requirements  of  paragraphs 
(b)(l  (iii)(A)  and  (B).  (iv)(A).  (v)(A).  and  . 
(vi)(A)  of  this  section  shall  apply  to  any 
owner  or  operator  of  any  degreasing 
facility  or  any  motor  vehicle  or  mobile 
equipment  refinishing  facility  located  in 
the  control  area  as  defined  in  paragraph 
(a)(1)  of  this  section. 

(B)  The  requirements  of  paragraphs 
(b)(1)  (iii)(A)  and  (B),  (iv)(A),  (v)(A).  and 
(vi)(A)  of  this  section  shall  apply  to  any 
owner  or  operator  of  an  industrial  or 
commercial  solvent  use  facility  located 
in  the  applicable  area  specified  in 
paragraph  (b)(l)(ii)(A)  of  this  section  at 
which  actual  emissions  of  VCXi;  are 
greater  than  or  equal  to  6.8  kg  (15  lbs) 
during  any  one  day. 

(C)  The  requirements  of  paragraphs 
Oj)(1)  (iv)(B).  (v)(B),  and  (vi)(B)  of  this 
section  shall  apply  to  any  owner  or 
operator  of  an  industrial  or  commercial 
solvent  use  facility  located  in  the 
applicable  area  si>ecified  in  paragraph 
(b)(l)(ii)(A)  of  this  section  at  which 
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actual  emissions  of  VOC  from  all 
emissions  sources  are  always  less  than 
6.8  kg  (15  lbs)  during  any  one  day.  If 
actual  emissions  of  VOC  from  a  facility 
which  is  exempt  from  the  limitations  of 
paragraph  (b)(l)(iii)(B)  of  this  section 
ever  e.xceed  6.8  kg  (15  lbs)  during  any 
one  day  on  or  after  January  1.  2000,  the 
facility  will  lose  its  exem.pt  status,  and 
the  owner  or  operator  shall  comply  with 
the  requirements  of  paragraphs 
(b)(l)(iii)(B)  ^i;  through  (5).  (b){l)(iv)(A), 
(b)(l)(v)(A).  and(b)(l)(vi)(A)ofthis 
section  beginning  January  1  of  the 
calendar  year  following  the  date  of  the 
exceedance. 

(iii)  Specific  Provisions. 

(A)  Each  owner  or  operator  of  a  source 
subject  to  the  FIP  VOC  emissions  cap 
program  as  defined  in  paragraph 
(b)(l)(ii)  of  this  section  shall  submit  a 
VOC  emissions  reduction  compliance 
plan  to  the  Administrator  by  January  1, 
1999.  The  plan  shall  be  prepared  for  the 
years  2001  through  2005  and  shall 
include  all  of  the  information  specified 
in  paragraphs  (b)(l)(iii)(A)  (7)  through 
(5)  of  this  section.  Each  owTier  or 
operator  shall  submit  a  revised  plan  to 
the  Administrator  within  30  calendar 
days  of  receipt  of  comments  from  the 
Administrator.  Each  owner  or  operator 
shall  comply  at  all  times  with  the 
provisions  of  the  most  recent  plan 
approved  by  the  Administrator. 

M  J  The  name,  title,  address,  and 
telephone  number  of  the  owner  or 
operator  of  the  facility,  and  of  each 
person  responsible  for  preparing  the 
information  required  under  paragraph 
(b]{1)[m)(A)(2)  of  this  section. 

(2)  Baseline  VOC  emissions  shall  be 
calculated  for  each  facility.  Baseline 
emissions  for  each  facility  shall  equal 
the  sum  of  VOC  emissions  from  all 
emissions  sources  at  the  facility 
including  emissions  associated  with  the 
use  of  architectural  coatings  and  clean- 
up solvents.  Baseline  emissions  shall  be 
calculated  as  specified  in  paragraphs 
(a)(4)(xii)  and  (a)(4)(xiii)  of  this  section. 

(3)  Methods  to  be  employed  by  the 
owner  or  operator  to  limit  VOC 
emissions  from  emissions  sources  to 
within  the  emissions  level  required  in 
paragraphs  (b)(2)(iii)(B)  ^i;  through  (5) 
of  this  section.  Methods  may  include 
but  are  not  limited  to: 

(i)  Installation  of  capture  systems  and 
control  devices; 

(ii)  Modifications  to  increase  the 
efficiency  of  existing  capture  systems 
and/or  control  devices; 

(iii)  Process  modifications  and/or 
substitutions;  and 

(iv)  Reduction  in  operating  schedules 
for  one  or  more  emissions  sources  at  the 
facility.  For  those  facilities  choosing  to 
comply  through  use  of  reduced 


operating  schedules,  operating 
schedules  for  baseline  emissions  levels 
and  for  emissions  levels  starting  January 
1,  2001,  continuing  for  a  period  not  less 
than  5  years. 

(4)  Projections  of  annual  VOC 
emissions  for  each  emissions  source 
through  the  year  2005  after  application 
of  the  reduction  methods  described  in 
paragraph  (b)(2)(iii)(A)/'5y  of  this  section. 

(5)  For  all  sources  subject  to  the  FIP 
cap  reduction  requirements,  all 
information  required  as  part  of  the 
facility's  Title  V  operating  permit.  For 
sources  not  subject  to  Title  V,  sources 
shall  submit  all  information  which 
would  be  required  for  sources  subject  to 
Title  V.' 

(B)  Beginning  January  1,  2001,  each 
owner  or  operator  of  a  facility  which  is 
subject  to  the  limitations  of  this 
paragraph,  as  described  under 
paragraph  (b)(l)(ii)  (A)  or  (B)  of  this 
section,  shall  limit  actual  monthly 
emissions  of  VOC  from  the  subject 
facility  to  the  level  calculated  by  the 
following  equations: 

n 

Riooi^X'^od -too-*  ihi\i  0.09))       (1) 
1=1 

where  •» 

R2ooi=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 
2001  in  units  of  kg  (lbs)  per  month. 

R.,=Baseline  VOC  emissions  in  units  of 
kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(l)(iii)(A)(2)  of  this  section. 

i^Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 


^This  information  shall  include,  for  example,  test 
or  demonstration  methods  used  to  demonstrate 
achievement  of  the  VOC  emissions  reductions 
required  in  paragraphs  (b)(l!(iii)(B)M^  through  (5^  of 
this  section.  The  methods  may  include  but  are  not 
limited  to: 

(1)  the  lest  methods  and  procedures  specified  in 
paragraph  (a)(4)  of  this  section,  and 

(2)  data  and  engineering  calciilatlons  approved  by 
EPA  documenting  process  modincations  that  were 
made  to  reduce  VOC  emissions. 

«The  range  0.04  to  0.09  reflects  the  4%  to  9% 
cumulative  annual  rate  of  emission  reductions 
currently  under  consideration.  In  the  first  year, 
emissions  would  be  reduced  by  4%  to  9%  off  of 
baseline  levels:  in  the  second  year,  emissions  would 
bo  reduced  by  8%  to  18%  off  of  baseline  levels,  and 
so  on  until  the  minimum  20%  VOC  reduction  is 
made.  As  discussed  in  the  preamble  to  the 
regulations  this  range  of  annual  reductions  is  based 
on  EPA's  preliminary  rate  of  reduction  analysis  and 
may  change  as  the  analysis  continues  prior  to  final 
promulgation  of  this  FIP.  In  addition,  EPA  plans  to 
review  this  value  every  three  years  after  final  rule 
promulgation. 


R2002  5Z**o(>-(0-08ilmj0.!8))       (2) 

1=1 
(See  footnote  to  paragraph 
(b)(l)(iii)(B)^jyof  this  section) 

where 

R?oo2=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  t^ie  year 

2002  in  imits  of  kg  (lbs)  per  month, 
Ri=Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(l)(iii)(A)(2)  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

n 

R:(Ki3^2^o(l-(0-'2  thru  0.27))       (.^) 

1=1 
(See  footnote  to  paragraph 
(b)(l)(iii)(B)/'i;  of  this  section) 
where 

R:(XM=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2003  in  units  of  kg  (lbs)  per  month. 
Ro=  Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  faciUty. 
BaseUne  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
{b)(l)(iii)(A)(2j  of  this  section.  " 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions^'sources  at 
the  facility. 

(See  footnote  to  paragraph 

(b)(l)(iii)(B)f  i;  of  this  section) 


R:(X)4^S'^o('-(0'6  thru  0.36))       (4) 
1=1 

where 

R2oo4=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 
2004  in  miits  of  kg  (lbs)  per  month, 

Ro=Baseline  VOC  emissions  in  units  of 
kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(l)(iii)(A)(2)  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 


R:oo5^S'^o(l -(0.20  thru  0.45))       (.S) 

i=l 

(See  footnote  to  paragraph 
(b)(l)(iii)(B)^i;of  this  section) 
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whi  fl-e 

R20(i=Allowable  VOC  for  all  emissions 
Bources  at  the  facility  for  the  year 
K005  in  units  of  kg  (lbs)  per  month, 

Ro=Baseline  VOC  emissions  in  units  of 
kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(h)[T.){in){A)(2)  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility, 
(iv)  Reporting. 

(A)  Each  owner  or  operator  of  a 
facility  which  is  subject  to  the 
limitations  of  paragraphs  {h)(1](\u)[B)(  1 ) 
through  (5)  of  this  section,  as  described 
under  paragraph  (b)(l)(ii)(A)  or  (B)  of 
this  section,  shall  submit  to  the 
Administrator  by  March  1  of  each 
calendar  year,  beginning  in  2002,  a 
certification  of  compliance  with  this 
section  for  the  previous  calendar  year. 
Thi$  certification  shall  include: 

[1)  A  declaration  that  the  facility  is  in 
compliance  with  all  of  the  requirements 
of  this  section,  and 

(2)  Documentation  of  methods  used  to 
achieve  the  VOC  emissions  reductions 
required  in  paragraphs  (b)(l)(iii)(B)  (1) 
thro(Ugh  (5)  of  this  section. 

(B)  Each  owner  or  operator  of  a 
facihty  which  is  exempt  from  the 
limitations  of  paragraphs  (b)(l)(iii)(B) 
(1)  through  (5)  of  this  section  because  of 
paragraph  (b)(l)(ii)(C)  of  this  section 
shall  comply  with  the  following: 

(I)  By  January  1,  2000,  the  owner  or 
operator  shall  certify  to  the 
Administrator  that  the  facility  is  exempt 
from  the  limitations  of  paragraphs 
(b)(l)(iii)(B)  (1)  through  (5)  of  this 
section.  This  certification  shall  include: 

(i)  A  declaration  that  the  facility  is 
exempt  from  the  limitations  of 
paragraphs  (b)(l)(iii)(B)  (1)  through  (5) 
of  this  section  because  of  paragraph 
(b)(l)(ii)(C)  of  this  section;  and 

(ji)  Calculations  which  demonstrate 
that  total  baseline  VOC  emissions  from 
all  emissions  sources  at  the  facility  are 
and  will  remain  less  than  6.8  kg  (15  lbs) 
during  any  one  day.  Baseline  emissions 
shall  be  calculated  in  accordance  with 
the  procedures  specified  in  paragraphs 
(bm{in){A)(2)  (i)  and  (ii)  of  this  section. 

[2]  On  and  after  January  1,  2000,  the 
owner  or  operator  shall  notify  the 
Administrator  of  any  record  showing 
that  actual  emissions  of  VOC  from  the 
facility  exceeded  6.8  kg  (15  lbs)  during 
any  one  day  by  sending  a  copy  of  such 
record  to  the  Administrator  within  30 
calendar  days  after  the  exceedance 
occure. 


(v)  Recordkeeping. 

(A)  Each  owner  or  operator  of  a 
facility  which  is  subject  to  the 
limitations  of  paragraphs  (b)(l)(iii)(B) 
(1)  through  (5)  of  this  section,  as 
described  under  paragraphs  (b)(l)(ii)  (A) 
or  (B)  of  this  section  shall  collect  and 
record  all  information  necessary  to 
demonstrate  compliance  with  the 
limitations  of  paragraphs  (b)(l)(iii)(B) 
(1)  through  (5)  of  this  section  for  each 
emissions  source  and  maintain  the 
information  at  the  facility  for  a  period 
of  five  (5)  years.  The  information  shall 
be  collected  and  recorded  each  day  of 
each  calendar  year  beginning  in  2001 
and  ending  with  2005. 

(B)  Each  owTier  or  operator  of  a 
facility  which  is  exempt  from  the 
hmitations  of  paragraphs  (b)(l)(iii)(B) 
(1)  through  (5)  of  this  section,  as 
described  under  paragraph  (b)(l){ii)(C) 
of  this  section  shall  collect  and  record 
all  information  necessary  to 
demonstrate  that  actual  emissions  of 
VOC  from  all  emissions  sources  are  less 
than  6.8  kg  (15  lbs)  during  each  day  and 
maintain  the  information  at  the  facility 
for  a  period  of  five  (5)  years.  The 
information  shall  be  collected  and 
recorded  each  day  of  each  calendar  year 
beginning  in  2001  and  ending  with 
2005. 

(vi)  Testing  and  Monitoring. 

(A)  The  Administrator  may  require,  at 
any  time,  any  owner  or  operator  of  a 
facility  subject  to  the  limitations  of 
paragraphs  (b)(l)(iii)(B)  ^ly  through  (5) 
of  this  section  because  of  paragraphs 
(b)(l)(ii)  (A)  or  (B)  of  this  section  to 
perform  tests  using  the  applicable  test 
methods  and  procedures  specified  in 
paragraph  (a)(4)  of  this  section  and/or  to 
install  monitoring  equipment  specified 
in  paragraph  (a)(4)(iv)(B)  of  this  section 
to  demonstrate  compliance  with  the 
limitations  of  paragraphs  (b)(l)(iii)(B) 
(1)  through  (5)  of  this  section. 

(B)  The  Administrator  may  require,  at 
any  time,  any  owner  or  operator  of  a 
facility  which  is  exempt  from  the 
limitations  of  paragraphs  (b)(l)(iii)(B) 
(1)  through  (5)  of  this  section  because  of 
paragraph  (b)(l)(ii)(C)  of  this  section  to 
perform  tests  using  the  applicable  test 
methods  and  procedures  specified  in 
paragraph  (a)(4)  of  this  section  to 
demonstrate  that  the  facility  is  exempt 
from  the  limitations  of  paragraphs 
(b)(l)(iii)(B)  f;;  through  ^5^  of  this 
section. 

(2)  VOC  Emissions  Associated  with 
the  Manufacturing  of  Products. 

(i)  Definitions. 

(A)  For  the  purpose  of  paragraph 
(b)(2)  of  this  section,  the  general 
definitions  in  paragraph  (a)(3)  of  this 
section  apply. 


(B)  For  the  purpose  of  paia;:>r3ph  (b)(2} 
of  this  section,  tlie  following  dcf.nitions 
also  apply: 

Facility  which  manufactures  products 
containing  VOCs  means  any  facility 
where  VOCs  are  emitted  from  processes 
which  are  used  to  manufacture  or 
fabricate  products.  These  products 
include,  but  are  not  limited  to.  the 
products  specified  in  paragraphs  (1) 
through  (7)  of  this  definition.  This 
definition  does  not  include  facilities 
which  are  subject  to  any  of  the 
requirements  of  paragraph  (b)(1),  (b)(4), 
or  (b)(5)  of  this  section. 

(1)  Industrial  and  agricultural  organic 
chemicals  and  gases.  Industrial  organic 
chemicals  include,  but  are  not  limited 
to,  giun  and  wood  chemicals,  cyclic 
organic  crudes  and  intermediates, 
organic  dyes  and  pigments,  and  the 
chemicals  listed  in  40  CFR  52.741, 
appendix  A.  Agricuhural  organic 
chemicals  include,  but  are  not  limited 
to,  pesticides,  livestock  dips,  soil 
conditioners,  and  fertilizers. 

[2]  Plastic  materials,  synthetic  resins, 
synthetic  rubber,  elastomizers,  and 
cellulosic  and  manmade  fibers. 

(J)  Drugs  which  include,  but  are  not 
limited  to,  medicinal  chemicals  and 
botanical  products,  pharmaceutical 
preparations,  in  vitro  and  in  vivo 
diagnostic  substances,  and  biological 
products. 

(4)  Soaps;  detergents;  cleaning, 
polishing,  and  sanitizing  preparations; 
surface  active  agents,  finishing  agents! 
sulfonated  oils,  and  assistants;  and 
perfumes  and  cosmetics. 

(5)  Food  additives  and  sweeteners. 
[6]  Paints,  varnishes,  lacquers, 

enamels,  inks,  primers,  paint  removers, 
thinners,  stains,  shellacs,  cleaners, 
putty,  coatings,  adhesivos.  fillers, 
sealants,  explosives,  and  carbon  black. 

(7)  Fabricated  rubber  and 
miscellaneous  plastics  products 
including,  but  not  limited  to,  tires  and 
inner  tubes;  rubber  and  plastics 
fbotware,  hose,  belting,  gasket,  packing, 
and  sealing  devices;  and  molded, 
extruded,  and  lathe-cut  mechanical 
rubber  goods. 

Manufacture  means  to  produce  or 
combine  any  ingredients  contained  in 
any  product. 

Manufacturing  process  means  a 
process  or  a  series  of  processes  used  to 
convert  raw  materials,  feed  stocks, 
subassemblies,  or  other  components 
into  a  product  which  will  be  sold, 
offered  for  sale,  supplied,  or  distributed 
or  will  be  used  as  a  component  in  a 
subsequent  manufacturing  process.  This 
definition  includes  the  storage  and 
handling  of  organic  compounds  or  gases 
which  are  used  in  a  manufacturing 
process  and  the  handling  of  organic 
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compounds  or  gases  used  to  clean-up  a 
manufacturing  process, 
(ii)  Applicability. 

(A)  The  .   quirements  of  paragraphs 
(b)(2)  (iii)(A).  {iii)(B},  (iv)(A).  (v)(A).  and 
(vi)(A)  of  this  section  shall  apply  'o  any 
owner  or  operator  of  a  facility  which 
manufactures  products  containing  VCXIs 
located  in  the  control  area  as  defined  in 
paragraph  {a)(l)  of  this  section  at  which 
total  VOC  emissions  are  greater  than  or 
equal  to  4.5  kg  (10  lbs)  during  any  one 
day. 

(B)  The  requirements  of  paragraphs 
?.,)[2]  (iv)(B).  (v)(B).  ajid  (vi}(B)  of  this 
section  shall  apply  to  any  owner  or 
operator  of  a  facility  which 
manufactures  products  containing  VOC^s 
located  in  the  applicable  area  specified 
in  paricraph  fb)(2){ii)(A)  of  this  section 
iit  which  total  VOC  emissions  from  all 
emissions  sources  are  always  less  than 
4.5  kg  (10  lbs)  during  any  one  day.  If 
uncontrolled  VOC  emissions  from  a 
facility  which  is  exempt  from  the 
limitations  of  paragraphs  (b)(2)(ii))(B) 
iijXhiOM'^  :  (5)  of  this  section  ever 
e.xceed  4.5  kg  (10  lbs)  during  any  one 
(lay  on  or  after  January  1.  2000,  the 
facility  will  lose  its  exempt  status,  and 
the  owner  or  operator  shall  comply  with 
the  requirements  of  parag.'aphs  (b)(2) 
(iii)fB).  (iv){A),  (v)(A).  end  (vi)(A)  of  this 
section  beginning  Januar/  1  of  the 
calendar  year  following  the  date  of  the 
exceed ance. 

(iii)  Specific  Provisions. 

(A)  Each  owner  or  operator  of  a  sou.'-ce 
subject  to  ihe  FIP  VOC  emissions  cap 
program  as  defined  in  paragraph 
(b)(l)(ii)  of  this  section  shall  submit  a 
VOC  emissions  reduction  compliance 
plan  to  the  Administrator  by  January  1, 
1^99.  The  plan  shall  be  prepared  for  the 
years  2001  through  2005  and  shall 
include  all  of  the  information  specified 
in  paragraphs  (l))(l)(iii)(A)  f^jy  through 
(5)  of  this  section.  Each  owner  or 
operator  s'    11  submit  a  revised  plan  to 
the  Administrator  within  30  calendar 
days  of  receipt  of  comments  from  tlie 
Administrator.  Each  owner  or  operator 
shall  comply  at  all  times  with  the 
provisions  of  the  most  recent  plan 
approved  by  the  Administrator. 

(1)  The  name,  title,  address,  and 
telephone  number  of  the  owner  or 
operator  of  the  facility,  and  of  each 
person  respl)nsible  for  preparing  the 
information  required  under  paragraph 
(b)(l)(iii)(A)(2)  cf  this  section. 

(2)  Baseline  VOC  emissions  shall  be 
calculated  for  each  facility.  Baseline 
emissions  for  each  fadlity  shall  equal 
the  sura  of  VOC  emissions  from  all 
emissions  sources  at  the  facihty 
including  emissions  associated  with  the 
use  of  architectural  coatings  and  clean- 
up solvents.  Baseline  emissions  shall  be 


calculated  as  specified  in  paragraphs 
(a)(4)(xii)  and  (3)(4)(xi)i)  of  this  section. 

(3)  Methods  to  be  emploj  ed  by  the 
owner  or  operator  to  limit  VOC 
emissions  from  emissions  sources  to 
within  the  emissions  level  reqiiiivd  in 
paragraphs  (b){2)(iii)(B)  ('J  j  through  (51 
of  this  section.  Methods  may  include 
but  are  not  limited  to: 

(i)  Installation  of  capture  systems  and 
control  devices; 

(:i)  Modifications  to  increase  the 
efficiency  of  existing  capture  systems 
and/or  control  devices; 

(iii)  Pr<jcess  modifications  and/or 
substitutions;  and 

(iv)  Reduction  in  operating  schedules 
for  one  or  more  emissions  sources  at  the 
fjcility.  For  those  facilities  choosing  to 
comply  through  use  of  reduced 
operating  schedules,  operating 
schedules  for  baseline  emissions  levels 
and  for  emis.sions  levels  starting  January 
1,  2001,  continuing  for  a  period  not  less 
than  5  years. 

(4)  Projections  of  annual  VOC 
emissions  for  each  emissions  source 
through  the  year  2005  after  application 
of  the  reduction  methods  descjibed  in 
paragraphs  (b)(2)(!ii)(A)f3/  of  this 
section. 

(5)  For  all  sources  subject  to  the  FIP 
cap  reduction  requirements,  all 
information  required  as  part  of  the 
facility's  title  V  (of  the  Clean  Air  Act) 
operating  permit.  For  sources  not 
subject  to  title  V,  sources  shall  submit 
all  ir.formation  which  would  be 
required  for  sources  subject  to  title  V.' 

(B)  Beginning  January  1,  2001,  each 
owner  or  operator  of  a  facility  which  is 
subject  to  the  limitations  of  this 
paragraph,  as  described  under 
paragraph  fb)(2)(ii)(A)  of  this  section, 
shall  limit  total  VOC  emissions  from  the 
subject  facility  to  the  level  calculated  by 
the  following  equations: 

n 

R;o()i^Z'^o(l-(f>0-Jduu009))        (1) 
1=1 

(See  footnote  to  paragraph 

(b)(l)(iii)(B)/'i;  of  this  section) 

where 

R.Miii -Allowable  VOC  for  all  emissions 
.sources  at  the  facility  for  the  year 
2001  in  units  of  kg  (lbs)  per  month. 

Ro=Baseline  VOC  emissions  in  units  of 
kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility! 


'This  i.ifnrmatio.n  shall  iiu  lude.  for  exjinpie.  If.sl 
or  domonstralion  methods  u.sed  to  dcmonst.-ale 
athievement  of  the  VOC  emissions  reductions 
required  in  paragrnphs  (b)(ll(iii)(B)n/  through  15)  of 
this  section.  The  methods  may  include  but  are  not 
limited  to:  (1)  the  test  metho<is  and  procedures 
specified  in  paragraph  I«)(4)  of  this  section,  and 

(2)  data  and  engineering  calculations  approved  by 
EPA  documenting  prc>cess  modirirations  that  were 
made  to  reduce  VOC  emi.ssions. 


Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  piragraph 
(b)(2)(iii)(A)(2)  of  this  section.  " 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

n 

Ri.^o^S'^oC-^O-fJS  thru  0.18))       (2) 

1=1 
(See  footnote  to  paragraph 
(b1(l)(iii)(B)fi;  of  this  section.) 
whore 

R:()t)2=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2002  in  units  of  kg  (lbs)  per  month, 
K,=Basthne  VOC  emis.sions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  faulitv. 
Baseline  emis.sions  shall  be 
calculated  in  accordance  with  the 
requirements  spticified  in  paragraph 
(b)(2)(iii)(A)f2j  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  sourc«,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

n 

R:oo3  <  X  Rod  -(0.12  thru  0.27))        (3) 

1=1 
(See  footnote  to  paragraph 
(b)(l)(iii)(B)^j;  of  diis  section) 
where 

R.^ooi=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2003  in  units  of  kg  (lbs)  per  month, 
R„=Ba:seline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  v.  ith  the 
requirements  specified  in  paragraph 
(b)(2)(iii)(A)/2;  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 


R:(XM^X'*«>d -(0.16  thru  0.36))       (4) 
1=1 

(.See  footnote  to  paragraph 

(b)(l)(iii)(B)f  j;  of  this  section) 

where 

R:,»)4=^Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 
2004  in  units  of  kg  (lbs)  per  month, 

R„=Baseline  VOC  emissions  in  units  of 
kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(2)(iii)(A)^2yof  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 
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n=Tolal  number  of  emissions  sources  at 
the  facility. 


R2oo5^SRo('- (0-20  thru  0.45))       (5) 
1=1 

(See  footnote  to  paragraph 

(b)(l)(iii)(B)ri;  of  this  section) 

where 

R2oo5=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 
2005  in  units  of  kg  (lbs)  per  month, 

Ro=Baseline  VOC  emissions  in  units  of 
kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(2)(iii)(A)f2;  of  this  section. 

i=Sub6chpt  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facihty. 

(iv)  Reporting. 

(A)  Bach  owner  or  operator  of  a 
facility  which  is  subject  to  the 
limitations  of  paragraphs  (b)(2)(iii)(B) 
(1)  through  (5)  of  this  section,  as 
described  under  paragraph  (b)(2)(ii)(A) 
of  this  section,  shall  submit  to  the 
Administrator  by  March  1  of  each 
calendar  year,  beginning  in  2002.  a 
certification  of  compliance  with  this 
section  for  the  previous  calendar  year. 
This  certification  shall  include: 

(1)  A  declaration  that  the  facility  is  in 
comphance  with  all  of  the  requirements 
of  this  section;  and 

(2j  Documentation  of  methods  used  to 
achieve  the  VCXZ  emissions  reductions 
required  in  paragraphs  (b)(2)(iii)(B)  (1) 
through  (5)  of  this  section. 

(B)  Each  owner  or  operator  of  a 
facility  which  is  exempt  from  the 
limitations  of  paragraph  fb)(2)(iii)(B)  (1) 
through  (5j  of  this  section,  as  described 
under  paragraph  (b)(2)(ii)(B)  of  this 
section,  shall  comply  with  the 
following: 

(l)By  January  1,  2000.  the  owner  or 
operator  shall  certify  to  the 
Administrator  that  the  facility  is  exempt 
from  the  limitations  of  paragraph 
{b)(2)(iii)^B)  (1)  through  (5)  of  this 
section.  This  certification  shall  include: 

(i)  A  declaration  that  the  facility  is 
exempt  from  the  limitations  of 
paragraph  (b)(2)(iii)(B)  (1)  through  (5)  of 
this  section,  as  described  under 
paragraph  (b)(2)(ii)(B)  of  this  section; 
and 

(ii)  Calculations  which  demonstrate 
that  total  baseline  VOC  emissions  from 
all  emissions  sources  at  the  facility  are 
and  will  remain  less  than  4.5  kg  (10  lbs) 
during  any  one  day.  Baseline  emissions 
shall  be  calculated  in  accordance  with 
the  procedures  specified  in  paragraphs 
(b)(2)(iii)(A)  flMnd  (2)o{lhis  section. 


(2)  On  and  after  January  1,  2000,  the 
owner  or  operator  shall  notify  the 
Administrator  of  any  record  showing 
that  total  VOC  emissions  from  the 
facihty  exceeded  4.5  kg  (10  lbs)  during 
any  one  day  by  sending  a  copy  of  such 
record  to  the  Administrator  within  30 
calendar  days  after  the  exceedance 
occurs. 

(v)  Recordkeeping. 

(A)  Each  owner  or  operator  of  a 
facihty  which  is  subject  to  the 
limitations  of  paragraph  (b)(2)(iii)(B)  (1) 
through  (5)  of  this  section,  as  described 
under  paragraph  (b)(2)(ii)(A)  of  this 
section,  shall  collect  and  record  all 
information  necessary  to  demonstrate 
comphance  with  the  limitations  of 
paragraph  (b)(2)(iii)(B)  (1)  through  (5)  of 
this  section  for  each  emissions  source 
and  maintain  the  information  at  the 
facility  for  a  period  of  five  (5)  years.  The 
information  shall  be  collected  and 
recorded  each  day  of  each  calendar  year 
beginning  in  2001  and  ending  with 
2005. 

(B)  Each  owner  or  operator  of  a 
facihty  which  is  exempt  from  the 
limitations  of  paragraph  (b)(2)(iii)(B)  (1) 
through  (5)  of  this  section,  as  described 
under  paragraph  (b)(2)(ii)(B)  of  this 
section,  shall  collect  and  record  all 
information  necessary  to  demonstrate 
that  total  VOC  emissions  from  all 
emissions  sources  are  less  than  4.5  kg 
(10  lbs)  during  each  day  and  maintain 
the  information  at  the  facility  for  a 
period  of  three  years.  The  information 
shall  be  collected  and  recorded  each  day 
of  each  calendar  year  beginning  in  2001 
and  ending  with  2005. 

(vi)  Testing  and  Monitoring. 

(A)  The  Administrator  may  require,  at 
any  time,  any  owner  or  operator  of  a 
facility  subject  to  the  limitations  of 
paragraphs  (b)(2)(iii)(B)  (1)  through  (5) 
of  this  section,  as  described  under 
paragraph  (b)(2)(ii)(A)  of  this  section,  to 
perform  tests  using  the  applicable  test 
methods  and  procedures  specified  in 
paragraph  (a)(4)  of  this  section  and/or  to 
install  monitoring  equipment  specified 
in  paragraph  (a)(4)(iv)(B)  of  section  to 
demonstrate  compliance  with  the 
limitations  of  paragraphs  (b){2)(iii)(B) 
(1)  through  (5)  of  this  section. 

(B)  The  Administrator  may  require,  at 
any  time,  any  owner  or  operator  of  a 
facility  which  is  exempt  from  the 
limitations  of  paragraphs  (b)(2)(iii)(B) 
(1)  through  (5)  of  this  section  because  of 
paragraph  (b)(2)(ii)(B)  to  perform  tests 
using  the  applicable  test  methods  and 
procedures  specified  in  paragraph  (a)(4) 
of  this  section  to  demonstrate  that  the 
facility  is  exempt  from  the  limitations  of 
paragraphs  (b)(2)(iii)(B)  (1)  through  (5) 
of  this  section. 


(3)  Disposal  of  Materials  Containing 
Volatile  Organic  Compounds. 
(i)  Definitions. 

(A)  For  the  purpose  of  paragraph 
(b)(3)  of  this  section,  the  general 
definitions  in  paragraph  (a)(3)  of  this 
section  apply. 

(B)  For  the  purpose  of  paragraph  (b)(3) 
of  this  section,  the  following  definitions 
also  apply: 

Biodegradable  waste  means  any 
organic  waste  that  can  be  broken  down 
into  its  basic  elements  by 
microorganisms. 

Biodegradable  waste  disposal  facility 
means  any  facility  which  is  operated  as 
a  business  or  ovmed  by  a  state  or 
municipahty  and  is  used  to  treat,  store, 
or  dispose  of  biodegradable  waste  or  to 
reclaim  or  recycle  organic  compounds 
or  gases  from  biodegradable  wastes. 

Organic  waste  disposal  facility  means 
any  facility  which  is  operated  as  a 
business  or  owned  by  a  state  or 
municipality  and  is  used  to  treat,  store, 
or  dispose  of  organic  wastes  that  contain 
VOCs  or  to  reclaim  or  recycle  organic 
compounds  or  gases  from  organic 
wastes  that  contain  VOCs.  Such 
facihties  include,  but  are  not  limited  to, 
biodegradable  waste  disposal  facilities 
(e.g.,  landfills);  publicly  owned 
treatment  works;  hazardous  waste 
treatment,  storage,  and  disposal 
facilities;  and  sewage  sludge,  solid 
waste,  and  hazardous  waste 
incinerators. 

Publicly  owned  treatment  work 
(POTW)  means  any  device  or  system 
which  is  owned  by  a  state  or 
municipality  and  is  used  to  treat 
(including  recycling  and  reclamation) 
municipal  sewage  or  industrial  liquid 
waste. 

(ii)  Applicability.  The  requirements  of 
paragraphs  (b)(3)  (iii).  (iv),  (v),  and  (*i) 
of  this  section  shall  apply  to  anv  owner 
or  operator  of  any  organic  waste 
disposal  facility  located  in  the  control 
area  as  defined  in  paragraph  (a)(1)  of 
this  section, 
(iii)  Specific  Provisions. 
(A)  Each  owner  or  operator  of  a  source 
subject  to  tho  FIP  VOC  emissions  cap 
program  as  defined  in  paragraph 
(b)(l)(ii)  of  this  section  shall  submit  a 
VOC  emissions  reduction  compliance 
plan  to  the  Administrator  by  Januan,-  1, 
1999.  The  plan  shall  be  prepared  for  the 
years  2001  through  2005  and  shall 
include  all  of  the  information  specified 
in  paragraphs  (b)(l)(iii)(A)  ^^  through 
(5)  of  this  section.  Each  owner  or 
operator  shall  submit  a  revised  plan  to 
the  Administrator  within  30  calendar 
days  of  receipt  of  comments  from  the 
Administrator.  Each  ouTier  or  operator 
shall  comply  at  all  times  with  Ihe 
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provisions  of  the  most  recent  plan 
approved  by  the  Administrator. 

(1)  The  name,  title,  address,  and 
telephone  number  of  the  owner  or 
operator  of  the  facility,  and  of  each 
person  responsible  for  preparing  the 
information  required  under  paragraph 
{b)(\)(iii)(A)(2)  of  this  section. 

(2)  Baseline  VCX]  emissions  shall  be 
calculated  for  each  facility.  Baseline 
emissions  for  each  facility  shall  equal 
the  sum  of  VOC  emissions  from  all 
emissions  sources  at  the  facility 
including  emissions  associated  with  the 
use  of  architectural  coatings  and  clean- 
up solvents.  Baseline  emissions  shall  be 
calculated  as  specified  in  paragraph 
(a)(4)(xii)  and  (a)(4)(xiii)  of  this  section. 

(3)  Methods  to  be  employed  by  the 
owner  or  t  i>erator  to  limit  VOC 
emissions  from  emissions  sources  to 
\srithin  the  emissions  level  required  in 
paragraphs  a3)(2)(iii)(B)  ^Ij  through  (5) 
;)f  this  section.  Methods  may  include 
?'Ut  are  not  limited  to: 

(i)  Installation  of  capture  systems  and 
control  devices; 

(ii)  Modifications  to  increase  the 
efficiency  of  existing  capture  systems 
and/or  control  devices; 

(Hi)  Process  modifications  and/or 
substitutions;  and 

(iv)  Reduction  in  operating  schedules 
for  one  or  more  emissions  sources  at  the 
facility.  For  those  facilities  choosing  to 
comply  through  use  of  reduced 
operating  schedules,  operating 
schedules  for  baseline  emissions  levels 
and  for  emissions  levels  starting  January 
1,  2001,  continuing  for  a  period  not  less 
than  5  years. 

(4)  Projpr'ions  of  armual  VCX3 
emissions  i-^r  each  emissions  source 
through  the  year  2005  after  application 
of  the  reduction  methods  described  in 
paragraphs  fb)(2)(iii)(A)Piof  this 
section. 

(5)  For  all  sources  subject  to  the  FIP 
cap  reduction  requirements,  all 
information  required  as  part  of  the 
facility's  title  V  operating  permit  For 
sources  not  subject  to  title  V.  sources 
shall  submit  ail  information  which 
would  be  required  for  sources  subject  to 
title  V.» 

(B)  Beginning  January  1,  2001.  each 
owner  or  operator  of  a  facility  which  is 
subject  to  the  limitations  of  this 
paragraph  because  of  paragraph  fb)(3)(ii) 
of  this  section  shall  limit  total  VOC 


<>This  information  shall  include,  for  example,  test 
or  demonstration  methods  used  to  demonst.'-ate 
achievement  of  the  VOC  emissions  reductions 
required  in  p      graphs  fb)(l)(iii)(B)  111  through  ^5^ 
of  this  section.  I  he  methods  may  include  but  are 
not  limited  to;  (3)  the  test  methods  and  procedures 
specifiod  in  paragraph  (a!i4)  of  this  section,  and  (2) 
data  and  engineering  calculations  approved  by  EPA 
documenting  process  modifications  that  were  made 
to  reduce  VCX  emissions. 


emissions  from  the  subject  facility  to  the 
level  calculated  by  the  following 
equations: 

Rjooi^X Rod -(004  thru  0.09))        (1) 
1=1 

(See  footnote  to  paragraph 
(b)(l)(iii)(B)|'j;  of  this  section) 

where 

R2ocii=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2001  in  units  of  kg  (lbs)  per  month, 
Ro^Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(3)(iii){A)f2;  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

n 

R2;k)2^ZRo(' -(008  thru  0.18))       (2) 
1=1 

(See  footnote  to  paragraph 
(b)(l)(iii){B)^i;  of  this  section) 
where 

R2oo2=Allowablo  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2002  in  units  of  kg  (lbs)  per  month, 
Ro=  Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  'A-ith  the 
requirements  specified  in  paragraph 
{b){3){n\]{A)(2)  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

n 

R,,<,,  <  Vr„(1-(0.12  tliruO.27))       (3) 

1=1 
(See  footnote  to  paragraph 
(b)(l)(iii)(B)f  J  j  of  this  section) 

where 

R;()03= Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2003  in  units  of  kg  (lbs)  per  month, 
R„=Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
{b}(3](m)(A](2)  of  this  section. 

i=Subscript  denoting  a  specific  v 

emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 


^2004  - 


J^RJl -(0.16  thru  0.36))       (4) 


(See  footnote  to  paragraph 
(b)(l)(iii)(B)n  J  of  this  section) 
where 

R2oo4=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2004  in  units  of  kg  (lbs)  per  month, 
'»u=Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
{b)(3)(\n){A)(2)  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

R-^5^XRo(' -(0-20  thru  0.45))       (5) 

1=1 
(See  footnote  to  paragraph 
(b)(l)(iii)(B)ri;  of  this  section) 
where 

R;a)}=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2005  in  units  of  kg  (lbs)  per  month, 
R„= Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
{h){3)(u\)[A)(2)  of  this  section. 
i=Subscript  denoting  a  specific 

emissions  source,  and 
n=Total  number  of  emissions  sources  at 
the  facility, 
(iv)  Reporting.  Each  owner  or  operator 
of  a  facility  which  is  subject  to  the 
limitations  of  paragraphs  (b)(3)(iii)(B) 
^JMhrough  ^sy  of  this  section,  as 
described  under  paragraph  (b)(3)(ii)  of 
this  section  shall  submit  to  the 
Administrator  by  March  1  of  each 
calendar  year,  beginning  in  2002,  a 
certification  of  compUance  v«th  this 
section  for  the  previous  calendar  year. 
This  certification  shall  include: 

(A)  A  declaration  that  the  facility  is  in 
compliance  with  all  of  the  requirements 
of  this  section;  and 

(B)  Documentation  of  methods  used  to 
achieve  the  VOC  emissions  reductions 
required  in  paragraphs  (b)(3)(iii)(B)  (J) 
through  (5)  of  this  section. 

(v)  Recordkeeping.  Each  owner  or 
operator  of  a  facility  which  is  subject  to 
the  limitations  of  paragraphs 
(b)(3)(iii)(B)  Hi  through  ^5^  of  this 
section,  as  described  under  paragraph 
(b)(3)(ii)  of  this  section,  shall  collect  and 
record  all  information  necessary  to 
demonstrate  compliance  with  the 
limitations  of  paragraphs  (b)(3)(iii)(B) 
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/^ly  thmugh  (5)  of  this  section  for  each 
eniis^ions  source  and  maintain  the 
infortnation  at  the  facility  for  a  period 
of  fivfe  (5)  years.  The  information  shall 
be  collected  and  recorded  each  day  of 
each  Cfilcndar  year  beginning  in  2001 
■   and  ending  vk-ith  2005. 

(vi)  Testing  and  Monitoring.  The 
Administrator  may  require,  at  any  time, 
any  ojivner  or  operator  of  a  facility 
subjett  to  the  limitations  of  paragraphs 
(b)(3)nii)(B)  (1)  tlirough  (5)  of  this 
sectiqn.  as  described  under  paragraph 
(b)(3)(ii)  of  this  section,  to  perform  tests 
using! the  applicable  test  methods  and 
procejdures  ."jpecified  in  paragraph  {a)(4) 
of  thi?  section  and/or  to  install 
monitoring  equipment  specified  in 
paragraph  (a)(4)(iv)(Bj  of  this  section  to 
demonstrate  compliance  with  the 
limits  tinns  of  paragraphs  (bl(3)(iii)(B) 
(1)  thi'Ough  (5)  of  this  section. 

(4)  Commercial  Food  Preparation 
and/qr  Baking. 

(i)  ppfinitions. 

(A)  |For  the  purpose  of  paragraph 
{b)(4)  !of  this  section,  the  general 
dennitjons  in  paragraph  (a)(3)  of  this 
section  apply. 

(B)  For  the  purpose  of  paragraph  (b)(4) 
of  thi$  section,  the  following  definitions 
also  apply: 

Bratidy-maklng  facility  means  a 
facilitj'  that  distills  wine,  the  refuse  of 
a  wine  press,  or  any  other  fermented 
fruit  juices  to  produce  alcoholic  liquors. 

Charcoal  means  any  substance 
obtained  by  charring  wood  or  any  other 
organic  matter  by  a  process  of 
smothiored  combustion  to  exclude  air. 

Commercial  baking  facility  means  a 
facility  that  bakes  bread,  biscuits,  rolls, 
pies,  qakes,  cookies,  or  other  similar 
produ(3ts. 

Conatnercial  charbroiling  facility 
mean^  k  facihty  that  broils  any  type  of 
food  ojver  a  charcoal  or  gas-fired  broiler. 

Food  preparation  facility  means  any 
commercial  baking,  commercial 
charbroiling,  wine-  or  brandy-making, 
fruit  and  vegetable  preservation,  grain 
mill  production,  vegetable  oil 
production,  or  rfalt  beverage  production 
facility.  This  definition  includes 
restaurants  invoh/ed  in  activities 
described  in  the  previous  sentence. 

Fruit  and  vegetable  presentation 
facility  means  a  facility  that  preserves 
food  by.  but  not  hmited  to,  canning, 
curingi  pickling,  salting,  smoking, 
cookiqg,  or  freezing. 

Gram  mill  production  facility  means  a 
facility  that  grinds  any  grain  including, 
but  not  hmited  to.  wheat,  rice,  corn,  or 
rje  into  flour  or  meal. 

Malt  beverage  production  facility 
means  a  facihty  engaged  in  malting, 
fermentation,  aging,  or  packaging  of 


barley  or  any  other  grain  for  the  purpose 
of  producing  an  alcoholic  beverage. 

Vegetable  oil  production  facility 
means  a  facility  that  extracts  oil  from 
any  vegetable  seed. 

Wine-  or  brandy-making  facility 
means  a  facility  that  ferments  juices 
from  grapes  or  any  other  fruit  for  the 
purpose  of  producing  alcoholic 
beverages. 

(ii)  ADplicability. 

(A)  Tne  requirements  of  paragraphs 
(b)(4)  (iii)(A)  and  (iii){B).  (iv)(A).  (v)(A), 
and  (vi)(A)  of  this  section  shall  apply  to 
any  owner  or  operator  of  a  commercial 
food  preparation  facility  located  in  tlie 
control  area  as  defined  in  paragraph 
(a)(1)  of  this  section  at  which  VOC 
emissions  are  greater  than  or  equal  to 
4.5  kg  (10  lbs)  during  any  one  day. 

(B)  The  requirements  of  paragraphs 
(b)(4)  (iv)(B),  (v)(B).  and  (vi)(B)  of  this 
section  shall  apply  to  any  owner  or 
operator  of  a  commercial  food 
preparation  facility  located  in  the 
applicable  area  specified  in  paragraph 
(b)(4)(ii)(A)  of  this  section  at  which  total 
uncontrolled  VOC  emissions  from  all 
emissions  sources  are  always  less  than 
4.5  kg  (10  lbs)  during  any  one  dav.  If 
VOC  emissions  from  a  facility  which  is 
e.xempt  from  the  limitations  of 
paragraph  (b)(4)(iii)(B)  of  this  section 
ever  exceed  4.5  kg  (10  lbs)  during  anv 
one  day  on  or  after  January  1.  2000,  the 
facility  will  lose  its  exempt  status,  and 
the  owner  or  operator  shall  comply  with 
the  requirements  of  paragraphs  (b)(4) 
(iii)(B).  (iv)(A).  (v)(A).  and  (vi)(A)  of  this 
section  beginning  January  1  of  the 
calendar  year  following  the  date  of  the 
exceedance. 

(iii)  Specific  Provisions. 

(.A)  Each  owner  or  operator  of  a  source 
subject  to  the  FIP  VOC  emissions  cap 
program  as  '.lefined  in  paragraph 
(b)(l)(ii)  of  this  section  shall  submit  a 
VOC  emissions  reduction  compliance 
plan  to  the  Administrator  by  January  1, 
1999.  The  plan  shall  be  prepared  for  the 
years  2001  through  2005  and  shall 
include  all  of  the  information  specified 
in  paragraphs  (b)(l)(iii)(A)  ^i;  through 
(6)  of  this  section.  Each  owner  or 
operator  shall  submit  a  revised  plan  to 
the  Administrator  within  30  calendar 
days  of  receipt  of  comments  from  the 
Administrator.  Each  owmer  or  operator 
shall  comply  at  all  times  with  the 
provisions  of  the  most  recent  plan 
approved  by  the  Administrator. 

(1)  The  name,  title,  address,  and 
telephone  number  of  the  owner  or 
operator  of  the  facility,  and  of  each 
person  responsible  for  preparing  the 
information  required  under  paragraph 
(b)(l  )(iii)(  A)^2y  of  this  section. 

(2)  Baseline  VOC  emissions  shall  be 
calculated  for  each  facility.  Baseline 


emissions  for  each  facility  shall  equal 
the  sum  of  VOC  emissions  from  all 
emissions  sources  at  the  facility 
including  emissions  associated  with  the 
use  of  architectural  coatings  and  clean- 
up solvents.  Baseline  em.issions  shall  be 
calculated  as  specified  in  paragraph 
(a)(4)(xii)  and  (a)(4)(xiii)  of  this  section. 

(3)  Methods  to  be  employed  by  the 
owmer  or  operator  to  limit  VOC 
emissions  from  emissions  sources  to 
within  the  emissions  level  required  in 
paragraphs  (b)(2}{iii)(B)  /i;  through  (51 
of  this  section.  Methods  may  include 
but  are  not  limited  to: 

(i)  Installation  of  capture  systems  and 
control  devices; 

(ii)  Modifications  to  increase  the 
efficiency  of  existing  capture  systems 
and/or  control  devices; 

(iii)  Process  modifications  and/or 
substitutions;  and 

(iv)  Reduction  in  operating  schedules 
for  one  or  more  emissions  sources  at  the 
facility.  For  those  facilities  choosing  to 
comply  through  use  of  reduced 
operating  schedules,  operating 
schedules  for  baseline  emissions  levels 
and  for  emissions  levels  starting  Januar\' 
1,  2001,  continuing  for  a  period  not  less 
than  5  years. 

(4)  Projections  of  annual  VOC 
emissions  for  each  em.issions  source 
through  the  year  2005  after  application 
of  the  reduction  methods  described  in 
paragraphs  (b)(2)(iii)(A)  (3)  of  this 
section. 

(5)  For  all  sources  subject  to  the  FiP 
cap  reduction  requirements,  all 
information  required  as  part  of  the 
facility's  Title  V  operating  permit.  For 
sources  not  subject  to  Title  V.  sources 
shall  submit  all  inform.ation  which 
would  be  required  for  sources  subject  to 
Title  v.' 

(B)  Beginning  January- 1,  2001 .  each 
owner  or  operator  of  a  facihty  which  is 
subject  to  the  limitaiions  of  this 
paragraph,  as  describtid  under 
paragraph  (b)(4)(in(A)  of  this  section 
shall  limit  total  VOC  emissions  from  the 
subject  facility  to  the  level  calculated  by 
the  following  equations: 

n 

R:.r,i  ^£Ro<1- (0.04  th^  0.09))       (1) 

1=1 
(See  footnote  to  paragraph 
(b)(l)(iii)(B)rJjof  this  section) 


'This  informalior.  shall  include,  for  example,  lest 
or  demon.slration  me;horts  used  to  demonstrate 
achievement  of  the  V(X  Rmissions  r»durtion$ 
required  in  paragraphs  (b)(l)(iii)iR)(lJ  through  /5;of 
this  section.  The  methods  may  include  but  are  not 
limited  to: 

(1 )  the  test  methods  and  proc<?dur8s  specified  in 
paragraph  (a)(4)  of  this  section,  and 

(2)  data  and  angineering  calcLlations  approved  by 
EPA  documenting  process  modifications  tliat  were 
mijde  to  reduce  VOC  emissions. 
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where 

R;ooi=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2001  in  units  of  kg  (lbs)  per  month, 
Ro=Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
{h)(4)lni)(A)(2)  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

n 

Rjooz^S'^od -(008  thru  0.18))       (2) 

(See  footnote  to  paragraph 
(h)(l)(iii)(B)f  i;  of  this  section) 

where 

R;oo2= Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2002  in  units  of  kg  (lbs)  per  month, 
Ro=Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(4)(iii)(A)C2;  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

n 

Rioo.i^Z'^od -(012  thru  0.27))       (3) 

1=1 
(See  footnote  to  paragraph 
(b)(l)(iii)(B)fi;  of  this  section) 
where 

R;cioi=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2003  in  units  of  kg  (lbs)  per  month, 
Ro=Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
[b](4)[m)[A](2)  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

n 

R:cm^ZRo(l-i016  thru  0.36))       (4) 

(See  footnote  to  paragraph 
(b)(l)(iii)(B)/'lj  of  this  section) 
where 

R;oo4=Allovvable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2004  in  units  of  kg  (lbs)  per  month, 
R„=Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 


emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(h][4)[in](A](2)  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  omissions  sources  at 
the  facility. 

(See  footnote  to  paragraph 

{b)(l)(iii)(B)ri  j  of  this  section) 

where 

R2oo5=Anowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 
2005  in  units  of  kg  (lbs)  per  month, 

Ro=Baseline  VOC  emissions  in  units  of 
kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  w  ith  the 
requirements  specified  in  paragraph 
{h){4){in){A)l2)  of  this  section. 

i^Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facihty. 
(iv)  Reporting. 

(A)  Each  owner  or  operator  of  a 
facility  which  is  subject  to  the 
limitations  of  paragraphs  (b)(4)(iii)(B) 
(1)  through  (5)  of  this  section,  as 
described  under  paragraph  (b)(4){ii)(A) 
of  this  section  shall  submit  to  the 
Administrator  by  March  1  of  each 
calendar  year,  beginning  in  2002,  a 
certification  of  compliance  with  this 
section  for  the  previous  calendar  year. 
This  certification  shall  include: 

(1)  A  declaration  that  the  facility  is  in 
compliance  with  all  of  the  requirements 
of  this  section;  and 

(2)  Documentation  of  methods  used  to 
achieve  the  VOC  emissions  reductions 
required  in  paragraphs  (b){4][in)iB)(  1 ) 
through  (5)  of  this  section. 

(B)  Each  owner  or  operator  of  a 
facility  which  is  exempt  from  the 
limitations  of  paragraphs  (b)(4)(iii)(B)0y 
through  (5)  of  this  section,  as  described 
under  paragraph  (b)(4)(u)(B)  of  this 
section  shall  comply  with  the  following: 

(1)  By  January  1,  2000,  the  owTier  or 
operator  shall  certify  to  the 
Administrator  that  the  facility  is  exempt 
from  the  limitations  of  paragraphs 
(b)(4)(iii)(B)/i;  through  fs;  of  this 
section.  This  certification  shall  include: 

(i)  A  declaration  that  the  facility  is 
exempt  from  the  limitations  of 
paragraphs  {b)(4){ui){B)ll)  through  (5)  of 
this  section,  as  described  under 
paragraph  (b)(4)(ii)(B)  of  this  section; 
and 

(ii)  Calculations  which  demonstrate 
that  total  baseline  VOC  emissions  from 
all  emissions  sources  at  the  facility  are 
and  will  remain  less  than  4.5  kg  (10  lbs) 
during  any  one  day.  Baseline  emissions 


shall  be  calculated  in  accordance  with 
the  procedures  specified  in  paragraphs 
(b)(4)(iii)(A)  (l)and  (2)oi\h\s  section. 

(2)  On  and  after  January  1,  2000,  the 
owner  or  operator  shall  notify  the 
Administrator  of  any  record  showing 
that  total  VOC  emissions  from  the 
facility  exceeded  4.5  kg  (10  lbs)  during 
any  one  day  by  sending  a  copy  of  such 
record  to  the  Administrator  within  30 
calendar  days  after  the  exceedance 
occurs. 

(v)  Recordkeeping. 

(A)  Each  owner  or  operator  of  a 
facility  whirJi  is  subject  to  the 
limitations  of  paragraphs  (b)(4)(iii)(B) 
(1)  through  (5)  of  this  section,  as 
described  under  paragraph  (b)(4)(ii)(A) 
of  this  section,  shall  collect  and  record 
all  information  necessary  to 
demonstrate  compliance  with  the 
hmitations  of  paragraphs  (b)(4)(iii)(B) 
(1)  through  (5)  of  this  section  for  each 
emissions  source  and  maintain  the 
information  at  the  facility  for  a  period 
of  five  (5)  years.  The  information  shall 
be  collected  and  recorded  each  day  of 
each  calendar  year  beginning  in  2001 
and  ending  with  2005. 

(B)  Each  owner  or  operator  of  a 
facility  which  is  e.xempt  from  the 
limitations  of  paragraphs  (b)(4)(iii)(B) 
(1)  through  (5)  of  this  section,  as 
described  under  paragraph  (b)(4)(ii)(B) 
of  this  section,  shall  collect  and  record 
all  information  necessary  to 
demonstrate  that  total  VOC  emissions 
from  all  emissions  sources  are  less  than 
4.5  kg  (10  lbs)  during  each  day  and 
maintain  the  information  at  the  facility 
for  a  period  of  five  (5)  years.  The 
information  shall  be  collected  and 
recorded  each  day  of  each  calendar  year 
beginning  in  2001  and  ending  with 
2005. 

(vi)  Testing  and  Monitoring. 

(A)  The  Aamirustrator  may  require,  at 
any  time,  any  owner  or  operator  of  a 
facility  subject  to  the  limitations  of 
paragraphs  (b)(4)(iii)(B)  ^Ij  through  (5) 
of  this  section,  as  described  under 
paragraph  (b)(4)(ii)(A)  of  this  section,  to 
perform  tests  using  the  applicable  test 
methods  and  procedures  specified  in 
paragraph  (a)(4)  of  this  section  and/or  to 
install  monitoring  equipment  specified 
in  paragraph  (a)(4)(iv)(B)  of  this  section 
to  demonstrate  compliance  with  the 
limitations  of  paragraphs  (b)(4)(iii)(B) 

(1 )  through  (5)  of  this  section. 

(B)  The  Administrator  may  require,  at 
any  time,  any  owner  or  operator  of  a 
facility  which  is  exempt  from  the 
limitations  of  paragraphs  (b)(4)(iii)(B) 
fij  through  (5)  of  this  section  beamse  of 
paragraph  (b)(4)(ii)(B)  of  this  section  to 
perform  tests  using  the  applicable  test 
methods  and  procedures  specified  in 
paragraph  (a)(4)  of  this  section  to 
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denjionstrate  that  the  facility  is  exempt 
from  the  limitations  of  paragraphs 
(b){4)(iii)(B}  (1)  through  (5)  of  this 
section. 

(5)  Petroleum  and  Natural  Gas 
Extraction,  Processing,  and  Storage. 

(i)  Definitions. 

(A)  For  the  purpose  of  paragraph 
(b)(5)  of  this  section,  the  general 
dofmitions  in  paragraph  {a)(3)  of  this 
section  apply. 

(B)  For  the  purpose  of  paragraph  (b)(5) 
of  this  section,  the  following  definitions 
alsoepply: 

Crude  oil  means  a  naturally  occurring 
mixiture  which  consists  of  hydrocarbons 
and  sulfur,  nitrogen,  or  oxygen 
derivatives  of  hydrocarbons  and  which 
is  a  liquid  at  standard  conditions. 

Extraction  facility  means  any  facility 
where  drilling  and  ser\icing  equipment, 
flow  lines,  separators,  gathering  lines, 
and  auxiliary  nontransportation  related 
(equipment  are  used  to  extract  petroleum 
or  natural  gas  from  a  well. 

Gasoline  means  any  petroleum 
distillate  which  is  used  as  a  motor  fuel. 

Petroleum  means  the  crude  oil 
removed  from  the  earth  and  the  oils 
derived  from  tar  sands,  shale,  and  coal. 
Processing  facility  means  any  facility 
\\  liere  petroleum  or  natural  gas  is  used 
ns  a  feedstock  to  produce  gasoUne. 
kerosene,  distillate  fuel  oils,  residual 
fuel  oils,  lubricants,  or  other  related 
products. 

Storage  facility  means  any  e.xtraction 
facility,  processing  facility,  bulk 
gasoline  plant,  bulk  gasoline  terminal, 
or  any  petroleum  storage  facility  which 
distributes  petroleum,  natural  gas.  or 
gasojljne  to  retail  outlet  and  wholesale 
purqhaser-consumer  facilities.  This 
defimtion  does  not  apply  to  retail 
gasojline  service  stations. 

(ii^  Applicability.  The  requirements  of 
paragraphs  (b)(5)  (iii).  (iv),  (v).  and  (vi) 
of  this  section  shall  apply  to  any  owner 
or  operator  of  any  petroleum  or  natural 
gas  0xtraction.  processing,  or  storage 
facility  located  in  the  control  area  as 
defioed  in  paragraph  (a)(1)  of  this 
sectikjn. 

(iil)  Specific  Provisions. 
[A)  Each  owner  or  operator  of  a  source 
subject  to  the  FIP  VOC  emissions  cap 
program  as  defined  in  paragraph 
(b)(l3(ii)  of  this  section  shall  submit  a 
VOG  emissions  reduction  compliance 
planito  the  Administrator  by  January  1, 
1999.  The  plan  shall  be  prepared  for  the 
years  2001  through  2005  and  shall 
include  all  of  the  information  specified 
in  paragraphs  (b)(l)(iii)(A)  CJ^  through 
(5)  of  this  section.  Each  owner  or 
operator  shall  submit  a  revi.scd  plan  to 
the  Administrator  within  30  calendar 
d.iysjof  receipt  of  comments  from  the 
.\dnijinistrator.  Each  owner  or  operator 


shall  comply  at  all  times  with  the 
provisions  of  the  most  recent  plan 
approved  by  the  Administrator. 

ny  The  name,  title,  address,  and 
telephone  number  of  the  owner  or 
operator  of  tlie  faciUty,  and  of  each 
person  responsible  for  preparing  the 
information  required  under  paragraph 
(b)(l)(iii)(A)^2j  of  this  section. 

(2)  Baseline  VOC  emissions  shall  be 
calculated  for  each  facility.  Baseline 
emissions  for  each  facility  shall  equal 
the  sum  of  VOC  emissions  from  all 
emissions  sources  at  the  facility 
including  emissions  associated  with  the 
use  of  architectural  coatings  and  clean- 
up solvents.  Baseline  emissions  shall  be 
calculated  as  specified  in  paragraph 
(a)(4)(xii)  and  (a)(4)(xiii)  of  this  section. 

(3)  Methods  to  be  employed  by  the 
owner  or  operator  to  limit  VOC 
emissions  from  emissions  sources  to 
within  the  emissions  level  required  in 
paragraphs  (b)(2)(iii)(B)  (1)  through  (5) 
of  this  section.  Methods  may  include 
but  are  not  limited  to: 

(i)  Installation  of  capture  systems  and 
control  devices; 

(ii)  Modifications  to  increase  the 
efficiency  of  existing  capture  systems 
and/or  control  devices; 

(iii)  Process  modifications  and/or 
substitutions;  and 

(iv)  Reduction  in  operating  schedules 
for  one  or  more  emissions  sources  at  the 
facility.  For  those  facilities  choosing  to 
comply  through  use  of  reduced 
operating  schedules,  operating 
schedules  for  baseline  emissions  levels 
and  for  emissions  levels  starting  Januar\' 
1.  2001.  continuing  for  a  period  not  less 
than  5  years. 

(4)  Projections  of  annual  VOC 
emissions  for  each  emissions  source 
through  the  year  2005  after  application 
of  the  reduction  methods  described  in 
paragraphs  (b)(2)(iii)(A)f3;of  this 
section. 

(51  For  all  sources  subject  to  the  FIP 
cap  reduction  requirements,  all 
information  required  as  part  of  the 
facility's  Title  V  operating  permit.  For 
sources  not  subject  to  Title  V,  sources 
shall  submit  all  information  which 
would  be  required  for  sources  subject  to 
Title  V.8 

(B)  Beginning  January  1,  2001.  each 
owner  or  operator  of  a  facihty  which  is 
subject  to  the  limitations  of  this 


"This  information  shall  include,  for  example,  test 
or  demonstration  methods  used  to  demonstrate 
achii'veraent  of  the  VOC  emissions  reductions 
required  in  paragraphs  (b)(l)(iii)(B)  fl)  through  151 
of  this  .section.  The  methods  may  include  but  are 
not  limited  to: 

(1)  the  test  methods  and  procedures  specified  in 
paragraph  (a|(4)  of  this  section,  and 

(2)  data  and  engineering  calculations  apprcved  bv 
t'PA  documenting  process  modifications  that  were 
made  to  reduce  VOC  emissions. 


paragraph  (b)(5)  because  of  paragraph 
(b)(5)(ii)  of  this  section  shall  Umit  total 
VOC  emissions  from  the  subject  facility 
to  the  level  calculated  by  the  following 
equations: 

n 

R;(oi^XRo(1 -(0.04  thni  0.09))       (1) 

1=1 
(See  footnote  to  paragraph 
(b)(l)(iii)(B)/'i;  of  this  section) 
where 

R2(X)i=Allovvable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2001  in  units  of  kg  (lbs)  per  month. 
Ro=Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(5)(iii)(A)f2j  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

n 

R:no2^X'^o(' -(0.08  thru  0.I8I)       (2) 

1=1 
(See  footnote  to  paragraph 
(b)(l)(iii)(B)r7yof  this  section) 
where 

R:o(i:=Allovvable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2002  in  units  of  kg  (lbs)  per  month. 
R«=Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  tlie  facility 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
[h]{5)[m){A)(2)  of  this  section. 

i-Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 


R,,„3<£r„(1 -(0.12  thru  0.27))       (3) 

(See  footnote  to  paragraph 

(b)(  1  ]{Ui)[B)(l)  of  this  section) 

where 

R:(X)3=Allovvable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 
2003  in  units  of  kg  (lbs)  per  month. 

R,.=Baseline  VOC  emissions  in  units  of 
kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(5)(iii)(A)^2;  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 
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R20O4^X*^o('-<016  thru  0.36))       (4) 

i=l 
(See  footnote  to  paragraph 
(b)(l)(iii)(B)|'i;  of  this  section) 
where 

R:oo4=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2004  in  units  of  kg  (lbs)  per  month, 
Ro=Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  soxirce  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  vvilh  the 
requirements  specified  in  paragraph 
(b)(5)(iii)(  A)C2;  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facibty. 

(See  footnote  to  paragraph 

(b){\)(m)(B)(l)  of  this  section) 

n 

"Rzoos^Z^oC- (0-20  thru  0.45))       (5) 

1=1 
where 

R2oo5=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2005  in  units  of  kg  (lbs)  per  month, 
Ro=Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(h)(5){in){A)(2)  of  this  .section. 
i=Subscript  denoting  a  specific 

emissions  source,  and 
n=Total  number  of  emissions  sources  at 
the  facility, 
(iv)  Reporting.  Each  owner  or  operator 
of  a  facility  which  is  subject  to  the 
limitations  of  paragraphs  (b)(5)(iii)(B) 
^y  through  ^5Jof  this  section,  as 
described  under  paragraph  (b)(5)(ii)  of 
this  section  shall  submit  to  the 
Administrator  by  March  1  of  each 
calendar  year,  beginning  in  2002,  a 
certification  of  compliance  with  this 
section  for  the  previous  calendar  year. 
This  certification  shall  include: 

(A)  A  declaration  that  the  facility  is  in 
compliance  with  all  of  the  requirements 
of  this  section;  and 

(B)  Documentation  of  methods  used  to 
achieve  the  VOC  emissions  reductions 
required  in  paragraphs  (b)(5)(iii)(B)  (1) 
through  (5)  of  this  section. 

(v)  Recordkeeping.  Each  owner  or 
operator  of  a  facility  which  is  subject  to 
the  limitations  of  paragraphs 
(b)(5)(iii)(B)  (1)  through  (5)  of  this 
section  because  of  paragraph  (b)(5)(ii)  of 
this  section  shall  collect  and  record  all 
information  necessary  to  demonstrate 
compliance  with  the  limitations  of 
paragraphs  (b)(5)(iii)(B)  11)  through  (5) 


of  this  section  for  each  emissions  source 
and  maintain  the  information  at  the 
facility  for  a  period  of  five  (5)  years.  The 
information  shall  be  collected  and 
recorded  each  day  of  each  calendar  year 
beginning  in  2001  and  ending  with 
2005. 

(vi)  Testing  and  Monitoring.  The 
Administrator  may  require,  at  any  time, 
any  owner  or  operator  of  a  facility 
subject  to  the  limitations  of  paragraphs 
(b)(5)(iii)(B)  (1)  through  (5)  of  this 
section  because  of  paragraph  (b)(5)(ii)  of 
this  section  to  perform  tests  using  the 
applicable  test  methods  and  procedures 
specified  in  paragraph  (a)(4)  of  this 
section  and/or  to  install  monitoring 
equipment  specified  in  paragraph 
(a)(4)(iv)(B)  of  this  section  to 
demonstrate  compliance  with  the 
limitations  of  paragraphs  (b)(5)(iii)(B) 
^I^  through  /^5j  of  this  section. 

(c)  Incorporated  by  Reference.  The 
materials  listed  below  are  incorporated 
by  reference.  The  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Office  of  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.^  These  materials  are 
incorporated  as  they  exist  on  the  date  of 
approval,  and  a  notice  of  any  change  in 
these  materials  will  be  published  in  the 
Federal  Register. 

(1)  ASTM  D3925-81  (1985)  Standard 
Practice  for  Sampling  Liquid  Paints  and 
Related  Pigment  Coating. 

(2)  ASTM  E300  Standard  Practice  for 
Sampling  Industrial  Chemicals. 

(3)  ASTM  01475-85:  Standard  Test 
Method  for  Density  of  Paint,  Varnish, 
Lacquer  and  Related  Products. 

(4)  ASTM  D2369-87;  Standard  Test 
Method  for  Volatile  Content  of  a 
Coating. 

(5)  ASTM  D3792-86:  Standard  Test 
Method  for  Water  Content  of  Water- 
Reducible  Paints  by  Direct  Injection  into 
a  Gas  Chromatograph. 

(6)  ASTM  D4017-81  (1987):  Standard 
Test  Method  for  Water  Content  in  Paints 
and  Paint  Materials  by  the  Karl  Fischer 
Method. 

(7)  ASTM  D4457-85:  Standard  Test 
Method  for  Determination  of 
Dichloromethane  and  1,1.1- 
Trichloroethane  in  Paints  and  Coatings 
by  Direct  Injection  into  a  Gas 
Chromatograph. 

(8)  ASTM  D2697-86:  Standard  Test 
Method  for  Volume  Non-volatile  Matter 
in  Clear  or  Pigmented  Coatings. 

(9)  ASTM  E180-85:  Standard  Practice 
for  Determining  the  Precision  Data  of 
ASTM  Methods  for  Analysis  and 
Testing  of  Industrial  Chemicals. 

(10)  ASTM  Method  D2879-86: 
Standard  Test  Method  for  Vapor 


Pressure-Temperature  Relationship  and 
Initial  Decomposition  Temperature  of 
Liquids  by  Isoteniscope. 

§  52.2953    Stationary  and  area  source  caps 
(Ventura).io 

(a)  General  Provisions. 

(1)  Applicability.  The  provisions  of 
this  section  shall  apply  to  all  stationary 
emission  sources  located  in  the  "control 
area"  as  defined  as  the  Ventura  ozone 
nonattainment  area  in  40  CFR  81.305, 
and  all  other  persons  identified  in 
subsequent  applicability  paragraphs  in 
this  section. 

(2)  Compliance  dates.  Unless 
otherwise  specified  in  this  section, 
compliance  with  all  requirements  of  this 
section  is  required  as  of  [Insert  date  of 
publication  of  the  final  rule].  This 
paragraph  shall  not  operate  to  provide 
additional  time  for  compliance  under 
Section  113(d)  of  the  Act,  42  U.S.C 
7413(d).  for  sources  subject  to 
compliance  as  of  [Insert  date  of 
publication  of  the  final  rule]. 

(3)  Definitions.  For  the  purposes  of 
this  section,  the  following  definitions 
apply.  All  terms  not  defined  herein 
shall  have  the  meaning  given  them  in 
§52.2950. 

Actual  emissions  means  the  actual 
quantity  of  VOC  emissions  from  an 
emissions  source  during  a  particular 
time  period. 

Actual  emissions  rate  means  the 
actual  quantity  of  VOC  emissions  fi-om 
an  emissions  source  per  unit  of 
production  or  throughput. 

Agency  means  the  United  States 
Environmental  Protection  Agency. 

Air  contaminant  means  any  solid, 
liquid,  or  gaseous  matter,  any  odor,  or 
any  form  of  energy,  that  is  capable  of 
being  released  into  the  atmosphere  from 
an  emission  source. 

Air  pollution  means  the  presence  in    - 
the  atmosphere  of  one  or  more  air 
contaminants  in  sufficient  quantities 
and  of  such  characteristics  and  duration 
as  to  be  injurious  to  human,  plant,  or 
animal  life,  to  health,  or  to  property,  or 
to  unreasonably  interfere  with  the 
enjoyment  of  life  or  property. 

Air  pollution  control  equipment 
means  any  equipment  or  facibty  of  a 
type  intended  to  eliminate,  prevent, 
reduce  or  control  the  emission  of 
specified  air  contaminants  to  the 
atmosphere. 

Allowable  emissions  rate  means  the 
most  stringent  of  the  applicable 
standards  in  40  CFR  parts  60  and  61;  the 
applicable  implementation  plan;  or  a 
federally  enforceable  permit. 


« Incorporation  by  reference  is  pending  approval 
by  the  Office  of  Federal  Register. 


'"EPA  intends  to  issue  a  supplemental  document 
in  the  Federal  Register  which  addresses  portions  of 
proposed  §52.2953. 
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Baseline  emissions  means  the 
emissions  calculated  using  1990 
emission  inventory  data  in  the  affected 
FlPJareas  and  adjusted  for  emission 
reductions  projected  to  occur  by  the 
implementation  year  of  the  PIP  cap 
program  in  the  affected  PIP  area.  The 
baseline  shall  be  denominated  in 
pounds  per  year  of  PIP  cap  pollutant 
(e.g.,  pounds  of  VOC  per  year)  and 
monthly  caps  shall  be  prorated  based  on 
this  data. 

Coating  applicator  means  any 
equipment  or  device  including  but  not 
limited  to  cloth,  rollers,  brushes,  spray 
guns,  or  dip  tanks  used  to  apply  a 
coating. 

Day  means  a  period  of  consecutive  24 
hours  beginning  at  12  a.m.  (midnight) 
local  time,  or  beginning  at  a  time 
consistent  with  a  facility's  operating 
schedule. 

Etnission  rate  means  the  total  mass  of 
VOCs  released  or  discharged  from  an 
emissions  source  into  the  atmosphere 
per  unit  of  production  or  throughput 
(e.g..  pound  VOC/gallon  of  coating 
solids). 

Emission  source  or  source  means  any 
building,  structure,  facility,  property, 
equipment,  device,  container,  or  any 
combination  thereof,  at,  from,  or  by 
reason  which  VOC  is  emitted  or 
discharged  into  the  atmosphere. 

Facility  means  all  of  the  pollutant- 
emitting  activities  which  belong  to  the 
same  industrial  grouping,  are  located  on 
one  or  more  contiguous  or  adjacent 
properties,  and  are  under  the  control  of 
the  same  person  (or  persons  under 
common  control),  except  the  activities 
of  any  vessel.  Pollutant-emitting 
activities  shall  be  considered  as  part  of 
the  same  industrial  grouping  if  they 
belong  to  the  same  "Major  Group"  (i.e., 
which  have  the  same  two-digit  code)  as 
described  in  the  "Standard  Industrial 
Clasisification  Manual.  1987"  (National 
Technical  Information  Service  order  No. 
PB  87-10012). 

Federally  enforceable  means  all 
limitations  and  conditions  that  are 
enforceable  by  the  Administrator 
including  those  requirements  contained 
in  permits  issued  pursuant  to  40  CFR 
parts  70  and  71,  except  those  terms  or 
conditions  designated  as  not  federally 
enforceable;  those  requirements 
developed  pursuant  to  40  CFR  parts  60 
and  61;  requirements  within  any 
apphcable  implementation  plan;  and 
any  permit  requirements  established 
pursuant  to  40  CFR  52.21  or  under 
regulations  approved  pursuant  to  40 
CFR  part  51.  subpart  I,  and  40  CFR 
51.166. 

Incinerator  means  a  combustion 
apparatus  in  which  solid,  semi-solid, 
liquid,  or  gaseous  combustible  wastes 


are  ignited  and  burned  and  from  which 
the  solid  and  gaseous  residues  contain 
little  or  no  combustible  material. 

Monitor  means  to  measure  and  record. 

Organic  compound  means  a  chemical 
compound  of  carbon,  excluding  carbon 
monoxide,  carbon  dioxide,  carbonic 
acid,  metallic  carbides,  carbonates,  and 
ammonium  carbonate. 

Organic  vapor  means  the  gaseous 
phase  of  an  organic  compound  or  a 
mixture  of  organic  compounds  present 
in  the  atmosphere. 

Ow/ier  or  operator  means  any  person 
who  owns,  operates,  leases,  controls,  or 
supervises  an  emissions  source  or  air 
pollution  control  equipment. 

Person  means  any  individual, 
corporation,  copartnership,  firm, 
company,  partnership,  joint  stock 
company,  trust,  association,  State, 
municipality,  political  subdivision,  or 
any  other  legal  entity,  or  their  legal 
representative,  agent,  or  assigns. 

Process  means  any  stationary 
emission  source  other  than  a  fuel 
combustion  emission  source  or  an 
incinerator. 

Source  means  emission  source. 

Standard  conditions  means  a 
temperature  of  20°C  (68°F)  and  a 
pressure  of  760  mm  Hg  (29.92  in.  Hg). 

Stationary  emission  source  and 
Stationary  source  mean  an  emission 
source  which  is  not  self-propelled. 

(4)  Test  Methods  and  Procedures. 

(i)  Coatings.  Inks,  and  Fountain 
Solutions.  The  following  test  methods 
and  procedures  shall  be  used  to 
determine  the  VCK!  content  of  as 
applied  coatings,  inks,  and  fountain 
solutions  to  determine  compliance  with 
the  limitations  set  forth  in  this  section. 

(A)  Sampling.  Samples  collected  for 
analyses  shall  be  one-liter  taken  into  a 
one-liter  container  at  a  location  and 
time  such  that  the  sample  will  be 
representative  of  the  coating  as  applied 
(i.e.,  the  seimple  shall  include  any 
dilution  solvent  or  other  VOC  added 
during  the  manufacturing  process).  The 
container  must  be  tightly  sealed 
immediately  after  the  sample  is  taken. 
Any  solvent  or  other  VOC  added  after 
the  sample  is  taken  must  be  measured 
and  accounted  for  in  the  calculations  in 
paragraph  (a)(4)(i)(C)  of  this  section.  For 
multiple  package  coatings,  separate 
samples  of  each  component  shall  be 
obtained.  A  mixed  sample  shall  not  be 
obtained  as  it  will  cure  in  the  container. 
Sampling  procedures  shall  follow  the 
guidelines  presented  in: 

(1)  ASTM  D3925-81  (1985)  Standard 
Practice  for  Sampling  Liquid  Paints  and 
Related  Pigment  Coating.  This  practice 
is  incorporated  by  reference  in 
paragraph  (c)  of  this  section. 


(2)  ASTM  E300  Standard  Practice  for 
Sampling  Industrial  Chemicals.  This 
practice  is  incorporated  by  reference  in 
paragraph  (c)  of  this  section. 

(B)  Analyses.  The  applicable 
analytical  methods  specified  below 
shall  be  used  to  determine  the 
composition  of  coatings,  inks,  or 
fountain  solutions  as  applied. 

(1)  Method  24  of  40  CFR  part  60, 
appendix  A  shall  be  used  to  determine 
the  VOC  content  and  density  of 
coatings. 

(2)  Method  24A  of  40  CFR  part  60. 
appendix  A,  shall  be  used  to  determine 
the  VOC  content  and  density  of 
publication  rotogravure  printing  inks 
and  related  coatings. 

(3)  The  following  ASTM  methods  and 
practices  are  the  analytical  procedures 
for  determining  VOC: 

(i)  ASTM  D1475-85:  Standard  Test 
Method  for  Density  of  Paint.  Varnish, 
Lacquer  and  Related  Products.  This  test 
method  is  incorporated  by  reference  in 
paragraph  (c)  of  this  section. 

(ii)  ASTM  02369-67;  Standard  Test 
Method  for  Volatile  Content  of  a 
Coating.  This  test  method  is 
incorporated  by  reference  in  paragraph 
(c)  of  this  section.  The  following  minor 
modifications  should  be  used  for 
multicomponent  coatings.  All 
components  of  the  coating  are  to  be 
weighed  in  the  proper  proportion  into 
the  analysis  container  and  mixed 
together  just  prior  to  analysis  and  the 
mixture  is  allowed  to  stand  for  at  least 
one  hour  but  no  more  than  24  hours 
prior  to  being  oven  dried  at  110  degrees 
Celsius  for  one  hour. 

(Hi)  ASTM  D3 792-86:  Standard  Test 
Method  for  Water  Content  of  Water- 
Reducible  Paints  by  Direct  Injection  into 
a  Gas  Chromatograph.  This  test  method 
is  incorporated  by  reference  in 
paragraph  (c)  of  this  section. 

f/v-;  ASTM  D4017-81  (1987):  Standard 
Test  Method  for  Water  Content  in  Paints 
and  Paint  Materials  by  the  Karl  Fischer 
Method.  This  test  method  is 
incorporated  by  reference  in  paragraph 
(c)  of  this  section. 

M  ASTM  D4457-85:  Standard  Test 
Method  for  Determination  of 
Dichloromethane  and  1.1.1- 
Trichloroethane  in  Paints  and  Coatings 
by  Direct  Injection  into  a  Gas 
chromatograph.  (The  procedure 
delineated  above  can  be  used  to  develop 
protocols  for  any  compounds 
specifically  exempted  from  the 
definition  of  VOC.)  This  test  method  is 
incorporated  by  reference  in  paragraph 
(c)  of  this  section. 

(vi)  ASTM  D2697-86:  Standard  Test 
Method  for  Volume  Non-volatile  Matter 
in  Clear  or  Pigmented  Coatings.  This 
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test  method  is  incorporated  by  reference 
in  paragraph  (-)  of  this  section. 

fvj/MSTM  El 80-85:  Standard 
Practice  for  Determining  the  Precision 
Data  of  ASTM  Methods  for  Analysis  and 
Testing  of  Industrial  Chemicals.  This 
practice  is  incorporated  by  reference  in 
paragraph  (c)  of  this  section. 

(4)  Use  of  an  adaptation  to  any  of  the 
analytical  methods  specified  in 
paragraphs  (a)(4)li)(f!j  (I),  (r).  and  (3)  of 
this  section  rody  be  approved  by  the 
Administrator  on  a  case-by-case  basis. 
An  owner  or  operator  must  submit 
sufficient  documentation  for  th?3 
Administrator  to  find  that  the  3na!\ticai 
methods  specified  in  paragraphs 
(3)(4Ki)(B)  (J).  [2].  and  (J)  of  this  section 
will  yield  inaccurate  results  and  that  the 
proposed  adaptation  is  appropriate. 

(C)  Cnlrulations.  Calcubtions  for 
determining  the  VOC  content,  water 
content,  and  the  content  of  any 
compounds  which  are  .specifically 
exempted  from  the  definition  of  VCKI  of 
coatings,  inks,  and  fountain  solutions  as 
applied  shall  follow  the  guidance 
provided  in  the  following  documents. 

(1)  "A  Guide  for  Surfat:e  Coating 
Calculation"  E:PA-3-40/l-e6-016  (which 
is  available  from  the  National  Tec:hnical 
Information  Ser*  ices.  5285  Port  Ruval 
Road,  Springfield,  Virginia,  22161) 

12)  "Frocedures  for  Certifying 
Quantity  of  Volatile  Organic 
Com.pounds  Emitted  by  Paint,  Ink  and 
Other  Coatings"  (revised  June  1086) 
L'PA-450/3-84-019  (which  is  available 
from  the  National  Technical  Information 
Services,  5285  Port  Royal  Road. 
Springfield,  Virginia,  22161) 

(3)  "A  Guide  for  Graphic  Arts 
Calculations"  August  1988  EPA-340/1- 
88-003  (whi' h  is  available  from  the 
National  TetJmical  Inform.ation 
Services,  5285  Port  Royal  Road, 
Springfield.  Virginia,  22161) 

(ii)  Automobile  or  Light- Duty  Truck 
Test  Protuccl.  The  protocol  for  testing, 
including  determining  the  transfer 
efficiency,  of  coating  applicators  at 
topcoat  c'l.ning  operations  at  an 
automcbd^  assembly  facility  shall 
follow  the  procedure  in:  "Protocol  for 
Determinin;^  the  Daily  Volatile  Organic 
Compound  Emission  Rate  of 
Autom.obiii'  and  Light- Duty  Truck 
Topcoat  Operations  '  December  1988 
CPA-450/3-a8-018  (which  is  available 
from,  the  National  Technical  Information 
Services,  5285  Port  Royal  Road. 
Springfield,  Virginia.  22161). 

(iii)  Capture  System  Efficiency  Test 
Protocols. 

(A)  Applicability.  The  requirements  of 
paragraph  (a)(4)(iii)(B)  of  this  section 
shall  apply  to  all  VOC  emitting 
processes  employing  a  capture  system 
except  those  cases  noted  below. 


(1)  If  a  source  installs  a  permanent 
total  enclosure  (PTE)  that  meets 
IJ.S.EPA  specifications,  and  which 
directs  all  VOC  to  a  ccntrol  device,  then 
the  source  is  exempted  from  tli? 
requirements  described  in  paragraph 
(a)(4)(iii)(B)  of  this  section.  The  U.S.EPA 
specifications  to  determ.ine  whether  a 
stnicture  is  considered  a  PTE  are  given 
in  Procedure  T  of  appendix  B  of  40  CFR 
52.742.  In  this  instance,  the  capture 
efficiency  is  assumed  to  be  100  percent 
and  the  source  is  still  required  to 
measure  control  efficiency  using 
appropriate  test  methods  as  specified  in 
paragraph  {a)(4)(iv)  of  this  section. 

l2J  If  a  source  uses  a  control  device 
designed  to  collect  and  recover  VOC 
(e.g.,  ciu-bon  adsorber),  an  explicit 
measurement  cf  capture  efficiency  is  not 
noces:-.ary  provided  that  the  conditions 
given  below  are  n;et.  The  overall  control 
of  the  system  can  be  determined  by 
directly  comparing  the  inpi;t  liquid 
VOC  to  the  recovered  liquid  VOC  The 
general  procedure  for  use  in  this 
situation  is  given  in  §60.433  of  this 
chapter,  with  the  following  additional 
restrictions: 

(ij  The  sourc  e  must  be  able  to  equate 
solvent  usage  with  solvent  recovery  on 
a  24-hour  (djily)  basis,  rallier  than  a  30- 
day  weighted  average,  within  72  hours 
following  the  24-hour  period.  In 
addition,  one  of  the  following  two 
criteria  must  be  met: 

(ii)The  solvent  recovery  system  (i.e.. 
capture  and  control  system)  must  be 
dedicated  t(3  a  single  process,  or 

(Hi)  If  the  soh  enl  recovery  system 
controls  midtiple  processes,  then  the 
source  must  be  able  to  demonstrate  that 
the  overall  control  (i.e.,  the  total 
recovered  solvent  VOC  divided  by  the 
sum  of  liquid  VOC  input  to  all  processes 
venting  to  the  control  system)  meets  or 
exceeds  the  most  stringent  standard 
applicable  for  any  process  venting  to  the 
control  system. 

(3)  The  following  facilities  are 
e.xempted  from  the  requirements 
described  in  paragraph  (a)(l)(iii)(B)  of 
this  section: 

(i)  Automobile- related  assembly 
facilities  subject  to  the  "Automobile  or 
Light-Duty  Truck  Test  Protocol" 
described  in  paragraph  (a)(4)(ii)  of  this 
section. 

(ii)  Heatset- web-offset  lithographic 
printing  units  as  defined  in  paragraph 
(b)(l)(i)(B)  of  this  section. 

(B)  Specific  Requirements.  The 
capture  efficiency  of  a  process  shall  be 
measured  using  one  of  the  four 
protocols  given  below.  Any  error  margin 
associated  with  a  test  protocol  may  not 
be  incorporated  into  the  results  of  a 
capture  efficiency  test.  If  these 
techniques  are  not  suitable  for  a 


particular  process,  then  the  source  must 
present  an  alternative  capture  efficiency 
protocol  and  obtain  approval  for  it  by 
the  Administrator  as  a  SIP  or  PIP 
nnision. 

(i)  Gas/gas  m.ethod  using  temporary 
total  enclosure  (TTE).  The  U.S.  EPA  ' 
specifications  to  determine  whether  a 
temporary  enclosure  is  considered  a 
TTE  are  given  in  Procc;dure  T  of 
appendix  B  of  40  CFR  52.741.  The 
capture  efficiency  equation  to  bo  ussd 
for  this  protocol  is: 

C£:.G./(G.+r.) 

where 

CE^caplure  efllciency,  decimal  fraction 

G„.=mass  of  VOC  captured  and 

delivered  to  control  device  using  a 
TTE 

F«=inass  of  fugitive  VOC  th.it  escapes 
from,  a  TTE  Procedure  G.2 
contained  in  appendix  B  of  40  CPR 
52.741  is  used  to.obtain  C^. 
Procedure  F.l  in  appendix  B  of  40 
CFR  52.741  is  used  to  obtain  F«. 

(2)  Liquid/gas  method  using  TTE.  The 
U.S.  EPA  specifications  to  determine 
whelher  a  temporary  enclosure  is 
considered  a  lit  are  given  in  Procedure 
T  of  appendix  B  of  40  CFR  52.741.  The 
capture  efficiency  equation  to  be  used 
for  this  protocol  is: 

CE=(L-F.)/L 
where 

CE=capture  efficiency,  decimal  fraction 
L=mass  of  liquid  VOC  input  to  process 
F.*=mass  of  fugitive  VOC  that  escapes 
from  a  TTE  Procedure  L  contained 
in  appendix  B  of  40  CFR  52.741  is 
used  to  obtain  L.  Procedure  F.l  in 
appendix  B  of  40  CFR  52.711  is 
used  to  obtain  Fw 

(3)  Gas/gas  method  using  the  building 
or  room  (building  or  room  enclosure)  in 
which  the  affected  source  is  located  ps 
the  enclosure  and  in  which  "F"  and  "G " 
are  measured  while  operating  only  the 
affected  facility.  All  fans  and  blowers  in 
the  building  or  room  must  be  operated 
as  they  would  under  normal  production. 
The  capture  efficiency  equation  to  be 
used  for  this  protocol  is: 

CE=G/{G-fFB) 

%vhere 

CE=capture  efficiency,  decimal  fraction 

G=mass  of  \'OC  captured  and  dehvered 

to  control  device 
FB=mass  of  fugitive  VOC  that  escapes 

from  building  enclosure 
Procedure  G.2  contained  in  appendix  B 
of  40  CFR  52.741  is  used  to  obtain 
G.  Procedure  F.2  in  appendix  B  of 
40  CFR  52.741  is  used  to  obtgin  Fb. 
14)  Liquid/gas  method  using  the 
building  or  room  (building  or  room 
enclosure)  in  which  the  affected  source 
is  located  as  the  enclosure  and  in  which 
"F"  and  "L"  are  measured  while 
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operating  only  the  affected  facility.  All 
fans  and  blowers  in  the  building  or 
room  must  be  operated  as  they  would 
under  normal  production.  The  capture 
efficiency  equation  to  be  used  for  this 
protocol  is: 

CE=(L-Fb)/L 

where 

CE=capture  efficiency,  decimal  fraction 

L=mass  of  liquid  VOC  input  to  process 

FB=mass  of  fugitive  VOC  that  escapes 

from  building  enclosure 
Procedure  L  contained  in  appendix  B  of 

40  CFR  52.741  is  used  to  obtain  L. 

Procedure  F.2  in  appendix  B  of  40 

CFR  52.741  is  used  to  obtain  Fb. 
(C)  Recordkeeping  and  Reporting. 
(i)A\\  affected  facilities  must 
maintain  a  copy  of  the  capture 
efficiency  protocol  submitted  to  EPA  on 
file.  All  results  of  the  appropriate  test 
methods  and  capture  efficiency 
protocols  must  be  reported  to  EPA 
within  sixty  (60)  days  of  the  test  date. 
A  copy  of  the  results  must  be  kept  on 
file  with  the  source  for  a  period  of  five 
(5)  years. 

(2)  If  any  changes  are  made  to  capture 
equipment,  then  affected  facilities  must 
notify  EPA  of  these  changes  and  a  new 
test  may  be  required  by  EPA. 

W  All  affected  facilities  must  notify 
the  Administrator  30  days  prior  to 
performing  any  capture  efficiency  test. 
At  that  time,  the  source  must  notify  the 
Administrator  which  capture  efficiency 
protocol  will  be  used. 

(4)  All  affected  facilities  utilizing  a 
PTE  must  demonstrate  that  this 
enclosure  meets  the  requirement  given 
in  Procedure  T  in  appendix  B  of  40  CFR 
52.741  at  all  times. 

(5)  All  affected  facilities  utilizing  a 
TTE  must  demonstrate  that  their  TTE 
meets  the  requirements  given  in 
Procedure  T  in  appendix  B  of  40  CFR 
52.741  for  a  TTE  during  testing  of  their 
control  device.  The  source  must  also 
provide  documentation  that  the  quality 
assurance  criteria  for  a  TTE  have  been 
achieved. 

(iv)  Control  Device  Efficiency  Testing 
and  Monitoring. 

(A)  Control  Efficiency  Test.  The 
control  device  efficiency  shall  be 
determined  by  simultaneously 
measuring  the  inlet  and  outlet  gas  phase 
VOC  concentrations  and  gas  volumetric 
flow  rates  in  accordance  with  the  gas 
phase  test  methods  specified  in 
paragraph  (a)(4)(vi)  of  this  section. 

(B)  Continuous  Monitoring.  Any 
ovvTier  or  operator  that  uses  an 
afteAumer  or  carbon  adsorber  to 
comply  with  any  requirement  of  this 
section  shall  use  continuous  monitoring 
equipment  which  is  installed, 
calibrated,  maintained,  and  operated 


according  to  vendor  specifications  and 
which  meets  EPA-approved 
performance  specifications  at  all  times 
when  the  afterburner  or  carbon  adsorber 
is  in  use.  The  continuous  monitoring 
equipment  must  automatically  monitor 
and  record  the  following  parameters: 

(1)  Combustion  chamber  temperature 
of  each  afterburner. 

(2)  Temperature  rise  across  each 
catalytic  afterburner  bed  or  VOC 
concentration  exhaust. 

(3)  The  VOC  concentration  of  each 
carbon  adsorption  bed  exhaust. 

(C)  Recordkeeping  and  Reporting. 

(1)  All  affected  facihties  must 
maintain  a  copy  of  all  control  efficiency 
test  protocols  for  a  period  of  five  (5) 
years.  All  control  test  results  must  be 
reported  to  EPA  within  sixty  (60)  days 
of  the  test  date.  A  copy  of  the  results 
must  be  kept  on  file  vdth  the  source  for 
a  period  of  five  (5)  years. 

(2)  All  affected  facilities  must 
maintain  copies  of  all  required 
continuous  monitoring  records  for  a 
period  of  five  (5)  years. 

(3)  If  any  changes  are  made  to  control 
equipment,  affected  facilities  must 
notify  EPA  of  these  changes  and  a  new 
control  efficiency  test  may  be  required 
by  EPA. 

(4)  All  affected  facilities  must  notify 
the  Administrator  30  days  prior  to 
performing  any  control  efficiency  test. 
At  that  time,  the  source  must  notify  the 
Administrator  which  test  methods  will 
be  used. 

(v)  Overall  Efficiency. 

(A)  The  overall  efficiency  of  each 
emission  control  system  shall  be 
determined  as  the  product  of  the 
capture  system  efficiency  and  the 
control  device  efficiency  or  by  the 
liquid/liquid  test  protocol  as  specified 
in  paragraph  (a)(4)(iii)(A)f2;of  this 
section  for  each  solvent  recovery 
system. 

(B)  The  overall  efficiency  of  the 
capture  system  and  control  device  used 
to  control  VOC  emissions  from  a  paper, 
fabric,  film,  can,  coil,  or  miscellaneous 
metal  parts  and  products  coating  line,  as 
determined  by  the  test  methods  and 
procedures  specified  in  paragraphs 
(a)(4)(iii),  (a)(4)(iv),  and  (a)(4)(v)(A)  of 
this  section,  shall  be  no  less  than  the 
equivalent  overall  efficiency  which 
shall  be  calculated  by  the  following 
equation: 

E  =  ((VOC.— VOC.l/VOC.)  X  100 

where: 

E=Equivalent  overall  efficiency  of  the 

capture  system  and  control  device 

as  a  percentage, 
VOC.  =  Actual  VOC  content  of  a 

coating,  or  the  daily-weighted 

average  VOC  content  of  two  or  more 


coatings  (if  more  than  one  coating  is 
used),  as  applied  to  the  subject 
coating  line  as  determined  by  the 
applicable  test  methods  and 
procedures  specified  in  paragraph 
(a)(4)(i)  of  this  section  in  imits  of  kg 
VOC/1  (lb  VOC/gal)  of  coating  solids 
as  applied,  and 
VOC|=Tne  VOC  emission  limit 

specified  in  units  of  kg  VOC/hter 
(lb  VOC/gal)  of  coating  solids  as 
applied, 
(vi)  Volatile  Organic  Compound  Gas 
Phase  Source  Test  Methods.  The 
methods  in  40  CFR  part  60,  appendix  A, 
delineated  below  shall  be  us«i  to 
determine  control  device  efficiencies. 

(A)  40  CFR  part  60,  appendix  A, 
Methods  18,  25,  25A.  or  25B,  as 
appropriate  to  the  conditions  at  the  site, 
shall  be  used  to  determine  VOC 
concentration.  Method  selection  shall  be 
based  on  consideration  of  the  diversity 
of  organic  species  present  and  their  total 
concentration  and  on  consideration  of 
the  potential  presence  of  interfering 
gases.  Except  as  indicated  in  paragraphs 
(a)(4)(vi)(A)  (1)  and  (2)  of  this  section, 
the  test  shall  consist  of  three  separate 
runs,  each  lasting  a  minimum  of  60 
min..  unless  the  Administrator 
determines  that  process  variables  dictate 
shorter  sampling  times. 

(1)  When  the  method  is  to  be  used  to 
determine  the  efficiency  of  a  fixed-bed 
carbon  adsorption  system  with  a 
common  exhaust  stack  for  all  the 
individual  adsorber  vessels,  the  test 
shall  consist  of  three  separate  runs,  each 
coinciding  with  one  or  more  complete 
sequences  through  the  adsorption  cycles 
of  all  the  individual  adsorber  vessels. 

(2)  When  the  method  is  to  be  used  to 
determine  the  efficiency  of  a  carbon 
adsorption  system  with  individual 
exhaust  stacks  for  each  adsorber  vessel, 
each  adsorber  vessel  shall  be  tested 
individually.  The  test  for  each  adsorber 
vessel  shall  consist  of  three  separate 
runs.  Each  run  shall  coincide  with  one 
or  more  complete  adsorption  cycles. 

(B)  40  CFR  part  60.  appendix  A. 
Method  1  or  lA  shall  be  used  for  sample 
and  velocity  traverses. 

(C)  40  CFR  part  60.  appendix  A. 
Method  2.  2A.  2C.  or  2D  shall  be  used 
for  velocity  and  volumetric  flow  rates. 

(D)  40  CtT?  part  60.  appendix  A. 
Method  3.  3A.  or  3B  shall  be  used  for 
gas  analysis. 

(E)  40  CFR  part  60.  appendix  A. 
Method  4  shall  be  used  for  stack  gas 
moisture. 

(F)  40  CFR  part  60.  appendix  A. 
Methods  2.  2A.  2C.  2D.  3.  3A.  3B.  or  4 
shall  be  performed,  as  applicable,  at 
least  twice  during  each  test  run. 

(G)  Use  of  an  adaptation  to  any  of  the 
test  methods  specified  in  paragraphs 
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(a)(4)(vi)  (A),  (B),  (C).  (D),  (E).  and  (F)  of 
this  section  may  be  approved  by  the 
Administrator  on  a  case-by-case  basis. 
An  owner  or  operator  must  submit 
sufficient  documentation  for  the 
Administrator  to  find  that  the  test 
methods  specified  in  paragraphs 
(a)(4)(vi)  (A).  (B),  (C).  (D).  (E).  and  (F)  of 
this  section  will  yield  inaccurate  results 
and  that  the  proposed  adaptation  is 
appropriate. 

(vii)  Leak  Detection  Methods  for 
Volatile  Organic  Compounds.  Owners 
or  operators  required  by  the  various 
subparts  of  this  regulation  to  carry  out 
a  leak  detection  monitoring  program 
shall  comply  with  the  following 
requirements: 

(A)  Leak  Detection  Monitoring. 

(1)  Monitoring  shall  comply  with  40 
CFR  part  60.  appendix  A.  Method  21. 

(2)The  detection  instrument  shall 
meet  the  performance  criteria  of  40  CFR 
part  60,  appendix  A.  Method  21. 

(3)  The  instrument  shall  be  calibrated 
before  use  on  each  day  of  its  use  by  the 
methods  specified  in  40  CFR  part  60, 
appendix  A,  Method  21. 

(4)  Calibration  gases  shall  be: 
(i)  Zero  air  (less  than  10  ppm  of 

hydrocarbon  in  air),  and 

(ii)  A  mixture  of  methane  or  n-hexane 
and  air  at  a  concentration  of 
approximately,  but  no  less  than,  10,000 
ppm  methane  or  n-hexane. 

^SjThe  instrument  probe  shall  be 
traversed  around  all  potential  leak 
interfaces  as  close  to  the  interface  as 
possible  as  described  in  40  CFR  part  60, 
appendix  A,  Method  21. 

(B)  When  equipment  is  tested  for 
compliance  with  no  detectable 
emissions  as  required,  the  test  shall 
comply  with  the  following 
requirements: 

(1  jThe  requirements  of  paragraphs 
{a)(4){vii)(A)  (1)  through  (5)  of  this 
section  shall  apply. 

(2)  The  background  level  shall  be 
determined  as  set  forth  in  40  CP'R  part 
60,  appendix  A,  Method  21. 

(C)  Leak  detection  tests  shall  be 
performed  consistent  with: 

(J)  "APTI  Course  SI  417  Controlling 
Volatile  Organic  Compound  Emissions 
from  Leaking  Process  Equipment"  EPA- 
450/2-82-015  (which  is  available  from 
the  National  Technical  Information 
Services,  5285  Port  Royal  Road. 
Springfield,  Virginia  22161). 

(2)  "Portable  Instrument  User's 
Manual  for  Monitoring  VOC  Sources" 
EPA-340/1-86-015  (which  is  available 
from  the  National  Technical  Information 
Services,  5285  Port  Royal  Road, 
Springfield,  Virginia  22161). 

(3)  "Protocols  for  Generating  Unit- 
Specific  Emission  Estimates  for 
Equipment  Leaks  of  VOC  and  VHAP" 


EPA-450/3-8&-010  (which  is  available 
from  the  National  Technical  Information 
Services,  5285  Port  Royal  Road, 
Springfield,  Virginia  22161). 

(4)  "Petroleum  Refinery  Enforcement 
Manual"  EPA-340/ 1-80-008  (which  is 
available  from  the  National  Technical 
Information  Services,  5285  Port  Royal 
Road,  Springfield.  Virginia  22161). 

(viii)  Bulk  Gasoline  Delivery  System 
Test  Protocol. 

(A)  The  method  for  determining  the 
emissions  of  gasoline  from  a  vapor 
recovery  system  are  delineated  in  40 
CFR  60.503. 

(B)  Other  tests  shall  be  performed 
consistent  w^ith: 

(1)  "Inspection  Manual  for  Control  of 
Volatile  Organic  Emissions  from 
Gasoline  Marketing  Operations: 
appendix  D"  EPA-340/ 1-80-01 2 
(which  is  available  from  the  National 
Technical  Information  Services,  5285 
Port  Royal  Road,  Springfield,  Virginia 
22161). 

[2]  "Control  of  Hydrocarbons  from 
Tank  Truck  Gasoline  Loading 
Terminals:  appendix  A",  EPA— 450/2- 
77-026  (which  is  available  from  the 
National  Technical  Information 
Services.  5285  Port  Royal  Road, 
Springfield,  Virginia.  22161) 

(ix)  Vapor  Pressure  of  Volatile 
Organic  Liquids. 

(A)  If  the  VOL  consists  of  only  a 
single  compound,  the  vapor  pressure 
shall  be  determined  by  ASTM  Method 
D2879— 86  (incorporated  by  reference  as 
specified  in  paragraph  (c)  of  this  section 
or  the  vapor  pressure  may  be  obtained 
from  a  published  source  such  as: 
Boublik.  T..  V.  Fried  and  E.  Hala.  "The 
Vapor  Pressure  of  Pure  Substances," 
Elsevier  Scientific  Publishing  Co.,  New 
York  (1973),  Perry's  Chemical 
Engineer's  Handbook.  McGraw-Hill 
Book  Company  (1984).  CRC  Handbook 
of  Chemistry  and  Physics.  Chemical 
Rubber  Publishing  Company  (1986-87), 
and  Lange's  Handbook  of  Chemistry, 
John  A.  Dean,  editor,  McGraw-Hill  Book 
Company  (1985). 

(B)  If  the  VOL  is  a  mixture,  the  vapor 
pressure  shall  be  determined  by  ASTM 
Method  D2879-86  (incorporated  by 
reference  as  specified  in  paragraph  (c)  of 
tliis  section)  or  by  the  following 
equation: 


P,=Vapor  pressure  of  a  component 
determined  in  accordance  with 
paragraph  (a)(4)(ix)(A)  of  this 
section,  and  X,=Mole  fraction  of  the 
component  in  the  total  mixture, 
(x)  Vapor  Pressure  of  Organic 

Material  or  Solvent. 

(A)  If  the  organic  material  or  solvent 
consists  of  only  a  single  compound,  the 
vapor  pressure  shall  be  determined  by 
ASTM  Method  D2879-86  (incorporated 
by  reference  in  paragraph  (c)  of  this 
section)  or  the  vapor  pressure  may  be 
obtained  from  a  published  source  such 
as:  Boublik,  T.,  V.  Fried  and  E.  Hala. 
"The  Vapor  Pressure  of  Pure 
Substances,"  Elsevier  Scientific 
Publishing  Co..  New  York  (1973), 
Perry's  Chemical  Engineer's  Handbook. 
McGraw-Hill  Book  Company  (1984). 
CRC  Handbook  of  Chemistry  and 
Physics,  Chemical  Rubber  Publishing 
Company  (1936-87).  and  Lange's 
Handbook  of  Chemistry,  John  A.  Dean, 
editor.  McGraw-Hill  Book  Company 
(1985). 

(B)  If  the  organic  material  or  solvent 
is  in  a  mixture  made  up  of  both  organic 
material  compounds  and  compounds 
which  are  not  organic  material,  the 
vapor  pressure  shall  be  determined  by 
the  following  equation: 


Pvoi  -  2^',^t 


where: 

P^oi=Total  vapor  pressure  of  the 

mixture, 
n=Number  of  components  in  the 

mixture, 
i=Subscript  denoting  an  individual 

component. 


IP.X. 


_  1^1 

om  n 


P-.= 


I". 


1=1 
where: 
Pt»n=Total  vapor  pressure  of  the  portion 

of  the  mixture  which  is  composed 

of  organic  material, 
n=Number  of  organic  material 

components  in  the  mixture, 
i=Subscript  denoting  an  individual 

component, 
P,= Vapor  pressure  of  an  organic  material 

component  determined  in 

accordance  with  paragraph 

(a)(4)(x)(A)  of  this  section,  and 
X,=Mole  fraction  of  the  organic  material 

component  of  the  total  mixture. 
(C)  If  the  organic  material  or  solvent 
is  in  a  mixture  made  up  of  only  organic 
material  compounds,  the  vapor  pressure 
shall  be  determined  by  ASTM  Method 
D2879-86  (incorporated  by  reference  in 
paragraph  (c)  of  this  section)  or  by  the 
above  equation. 

(xi)  Vapor  Pressure  of  Volatile 
Organic  Compounds. 

(A)  If  the  VOC  consists  of  only  a 
single  compound,  the  vapor  pressure 
shall  be  determined  by  ASTM  Method 
D2879-86  (incorporated  by  reference  in 
paragraph  (c)  of  this  section)  or  the 
vapor  pressure  may  be  obtained  from  a 
published  source  such  as:  Boublik,  T  , 
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V.  Fried  and  E.  Hala,  "The  Vapor 
Pressure  of  Pure  Substances."  Elsevier 
Scientific  Publishing  Co..  New  York 
(1973).  Perry's  Chemical  Engineer's 
Handbook.  McGraw-Hill  Book  Company 
(1984).  CRC  Handbook  of  Chemistry  and 
Physics.  Chemical  Rubber  Publishing 
Company  (1986-87),  and  Lange's 
Handbook  of  Chemistry.  John  A.  Dean, 
editor,  McGraw-Hill  Book  Company 
(1985). 

(B)  If  the  VOC  is  in  a  mi.xture  made 
up  of  both  VOC  compounds  and 
compounds  which  are  not  VOC,  the 
vapor  pressure  shall  be  determined  by 
the  fcllowing  equation: 
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Zp,x. 


P      = 


i  =  l 


Ix, 


wh(  \ie: 

PwK^Total  vapor  pressure  of  the  portion 
1  of  the  mixture  which  is  composed 
[of  VOC. 
n=Miu'.iber  of  VOC  components  in  the 

(nixture. 
i=Siibscript  denoting  an  individual 

component. 
F,=^'bpor  pressure  of  a  VOC  component 
determined  in  accordance  with, 
paragraph  (a)(4)(.xi)(A)  of  this 
Section,  and 
.X,-^;.ioie  fraction  of  the  VOC  component 
(if  the  total  mixtiire. 
(C  j  If  the  VOC  is  in  a  mi.xture  made 
up  c  f  only  VOC  compounds,  the  vapor 
pressure  shall  bo  determined  by  ASTM 
Mr;t  lod  02.879-86  (incorporated  by 
refe:  ence  in  paragraph  (c)  of  this 
.sect  on)  or  by  the  above  eouation. 
(xji)  Baseline  Emissions.  Unless 
othfifWise  specified  in  paragraph  (b)  of 
this  Action,  baseline  \'OC  emissions 
shal  jbe  calculated  for  each  emissions 
scunie  in  accordance  with  one  of  the 
prof  0dures  specified  below: 

l.A)l!f  daily  emissions  records  which 
are  c()nsistent  with  the  omission 
inventory  data  submitted  by  the  State 
for  t  -lie  control  area  on  .November  15, 
lOy^  jare  avadable  for  the  calendar  years 
]98«  land  1990,  baselir-.e  emissions  shall 
be  bated  on  tho  median  value  of  daily 
emis^ons  recorded  for  'he  two-vear 
period. 

(B  If  daily  emissioDS  records  are  not 
available  for  the  calendar  ye<irs  1980 
and  1 990  or  are  incon.^istent  with  the 
epiission  inventory  data  submitted  bv 
the  i  tate  for  the  control  area  on 
N'ov(  mber  15.  1392  or  were  not 
.su'/n;  tted.  ba.seline  emissions  shell  be 
b  ..,ed  on  the  average  daily  emissions 
value  calculated  for  the  two-vear  period. 
The  J!  .eraj;;'?  daily  emissions  value  shall 
be  cahulafed  by  dividing  erais'^inns  for 


the  two-year  period  by  the  operating  or 
usage  time  for  the  two-year  period.  If 
solvent  or  coating  usage  data  are  not 
available,  emissions  associated  with 
solvent  or  coating  usage  may  be 
estimated  from  purchase-order  records. 
The  operating  or  usage  time  for  the  two- 
year  period  shall  be  based  on  one  of  the 
criteria  specified  as  follows: 

(1)  The  number  of  days  specified  in  a 
federally  enforceable  permit  if  the. 
emissions  source  operated  under  the 
conditions  of  a  federally  enforceable 
permit  which  restricted  operating  times 
during  the  two-year  period. 

(2)  The  average  number  of  davs  that 
the  emissions  source  was  ouerafed  or 
used  over  the  two-year  period  if 
documentation  is  available  to  support 
the  number,  or 

(5)  730  days  if  documentation  of  the 
number  of  days  that  the  emissions 
source  was  operated  of  used  over  the 
two-year  period  is  not  available. 

(xiii)  Implementation  Year  Monthly 
Baseline  Emissions.  Baseline  emissions 
as  defined  in  paragraph  (a)(4)(.xii)  of  this 
section  shall  be  adjusted  prior  to  the 
implementation  year  (2001)  of  the  FiP 
cap  program  in  the  control  area  as 
follows: 

(A)  The  reductions  that  are  projected 
to  occur  as  a  resuh  of  both  SIP  and  FIP 
measures  between  1990  and  2001  shall 
be  subtracted  from  the  baseline 
emissions.  This  value  shall  be  defined 
as  the  reduced  daily  baseline  emissions 
and  is  denoted  in  pounds  of  VOC/day. 

(B)  The  reduced  daily  baseline 
emissions  shall  be  annualized  bv 
multiplying  the  daily  value  by  363.  This 
value  shall  be  defint'd  as  the  reduced 
annual  baseline  emi.ssions  and  is 
denoted  in  pounds  of  VOC/year, 

(C)  The  reduced  annual  baseline 
emissions  shall  be  convened  i.^ito  a 
monthly  value  by  dividing  by  12.  This 
value  shall  be  defined  as  the 
impleme.'.tation  year  monthly  baseline. 

(5)  Enforcement. 

(i)  All  sources  and  •'acilities  subject  to 
provisions  of  §  52.2952  shall  be  subject 
to  unannounced  inspections  Cy 
representatives  of  the  USEPA  pursuant 
to  section  1 14  of  the  Clean  .Air  Act.     . 

(ii)  Documentation  maintained  by  ail 
sources,  facilities,  and  persons  subject 
to  this  section  must  be  sufficient  to 
domons*ra!f' compliance  wi:b  aW 
requirem.onts  of  this  section  and  rr.u.st  be 
provided  to  representi-itives  o*"  USEP.A 
upon  request. 

(iii)  Failure  to  comply  uith  any 
provision  of  this  se<;tion  is  a  viciation  of 
the  applicable  implementation  plan  for 
purposes  of  section  113  of  the  Clean  Air 
Act. 

(iv)  Each  50  pounds  of  cmassions  in 
excess  cf  a  facility's  mcnthly  Ccip  shall 


be  a  separate  violation  for  federal 
enforcement  purposes. 

(b)  Stationary  and  Area  Source 
Control  Measures. 

(1)  Industrial  and  Commercial 
Solvents/Coatings. 

(i)  Definitions. 

(A)  For  the  purpose  of  paragraph 
(b)(1)  of  this  section,  the  general 
definitions  in  paragraph  (a)(3)  of  this 
section  apply. 

(B)  For  the  purpose  #f  paragraph  (bl(l) 
of  this  section,  the  following  definitions 
also  apply: 

Adbesives  means  any  substance  or 
mixture  of  substances  intended  to  serve 
as  a  joining  compound. 

Aerospace  component  means  the 
fabricated  part,  assembly  of  parts,  or 
completed  unit  of  any  aircraft  or  space 
vehicle. 

Aerospace  component  coating  facility 
means  a  facility  that  includes  one  or 
more  aerospace  component  coating 
unit(s). 

Aerospace  component  coating  unit 
means  a  coating  unit  in  which  any 
protective,  decorative,  or  functional 
coating  or  reinforcing  materiaJ  is 
applied  on  or  impregnated  info  an 
aerospace  component. 

Aircraft  m.eans  any  machine  designed 
to  trav  el  thj-ough  the  air  above  ground 
without  leaving  the  earth's  atmosphere. 
v<hether  heavier  or  lighter  than  air, 
including  airplanes,  balloons,  dirigibles, 
helicopters,  and  missiles. 

Autanahile  means  a  motor  vehicle 
capable  of  carrying  no  more  than  12 
passengers. 

Can  means  any  cylindrical,  single 
wailed  container  that  is  manufa-tured 
from  ineta!  sheets  thinner  thon  29  gauge 
(0.0141  ill);  with  or  wiijiout  a  top. 
cover,  spout,  or  h=indles;  into  whifdi 
solid  or  liqufd  raal^rrals  ire  pack.iged. 
Can  coating  facility  means  a  facility 
th.'it  includes  one  or  more  can  coating 
unil(s). 

Can  roctirg  unit  means  a  coating  unit 
in  which  any  protective,  .-decorative,  or 
functional  coating  is  ap;'!i'>d  onto  the' 
surface  of  cans  or  can  coinpcnen's. 
Coating  means  a  ma'?rial  applied 
onto  or  iinpH'gnatetl  ir.'o  a  substrate  fur 
protective  decorative,  or  fimctin.-.u! 
purpov:;.  Such  materia',?  include,  but 
are  not  limited  to,  paints,  varnishes, 
sealant:;,  aJhesives  thinners,  diluents, 
inks,  m.askants,  and/or  tcmpararv 
protective  coatings. 

Coalin^l  applicator  m"-.r.s  any 
equipment  or  device,  i  .ciuding  hut  not 
limited  to  cinth,  rollers,  brjshes.  sprav 
guns,  and  dip  tanks,  used  to  appi\  a 
coating  onto  or  into  a  sulistrate. 

Caat:P':\  unit  mean5  a  series  of  one  or 
more  cfiating  applicaiors  and  an v 
assodateil  drying  areas  and/'cr  r,:c:\ 
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wherein  a  coating  is  applied,  dried,  and/ 
or  cured.  A  coating  unit  ends  at  the 
point  where  the  coating  is  dried  or 
cured,  or  prior  to  any  subsequent 
application  of  a  different  coating.  It  is 
not  necessary  to  have  an  oven  or  a 
flashoff  area  in  order  to  be  included  in 
this  definition. 

Coil  means  any  continuous  metal 
sheet  or  strip  with  thickness  of  0.15  mm 
(0.006  in.)  or  more  that  is  packaged  in 
a  roll  or  coil. 

Coil  coating  facility  means  a  facility 
that  includes  one  or  more  coil  coating 
unit(s). 

Coil  coating  unit  means  a  coating  unit 
in  which  any  protective,  decorative,  or 
functional  coating  is  applied  onto  the 
surface  of  flat  metal  sheets,  strips,  rolls, 
or  coils  for  industrial  or  commercial 
use. 

Cold  cleaning  means  the  batch 
process  of  cleaning  and  removing  soils 
from  surfaces  by  spraying,  brushing, 
flushing,  or  immersion  while 
maintaining  the  organic  solvent  below 
its  boiling  point.  Wipe  cleaning  is  not 
included  in  this  definition. 

Conveyorized  degreasing  means  the 
continuous  process  of  cleaning  and 
removing  soils  from  surfaces  using 
either  cold  or  vaporized  solve.its. 

Degreaser  means  any  equipment  or 
system  used  in  solvent  cleaning. 

Degreasing  facility  means  a  facility 
that  includes  one  or  more  cold  cleaning, 
open-top  vapor  degreasing,  and/or 
conveyorized  degreasing  processes. 

Dry  cleaning  facility  means  a  facility 
engaged  in  the  cleaning  of  fabrics  using 
an  essentially  nonaqueous  solvent  by 
means  of  one  or  more  solvent  washes, 
extraction  of  excess  solvent  by  spinning, 
and  drying  by  tumbling  in  an  airstream. 
The  facility  includes,  but  is  not  limited 
to.  washers,  dryers,  filter  and 
purification  systems,  waste  disposal 
systems,  holding  tanks,  pumps,  and 
attendant  piping  and  valves. 

Fabric  coating  facility  means  a  facility 
that  includes  one  or  more  fabric  coating 
unit{s). 

Fabric  coating  unit  means  a  web 
coating  unit  in  which  any  protective, 
decorative,  or  functional  coating  or 
reinforcing  material  is  applied  on, 
saturated  into,  or  impregnated  into  a 
textile  fabric.  A  fabric  printing  unit  is 
not  considered  a  fabric  coating  unit. 

Film  coating  facility  means  a  facility 
that  includes  one  or  more  film  coating 
unit(s). 

Film  coating  unit  means  a  coating  unit 
in  which  any  protective,  decorative,  or 
functional  coating  is  applied  on. 
saturated  into,  or  impregnated  into  any 
film  substrate;  other  than  paper,  fabric, 
or  vinyl;  including  but  not  limited  to 
typewriter  ribbons,  photographic  film. 


plastic  film,  magnetic  tape,  and  metal 
foil. 

Flatwood  product  means  panels  made 
of  wood  materials  including;  but  not 
limited  to;  plywood,  particle  board,  and 
hardboard. 

Flatwood  product  coating  facility 
means  a  facility  that  includes  one  or 
more  flatwood  product  coating  unit(s). 

Flatwood  product  coating  unit  means 
a  coating  unit  in  which  any  protective, 
decorative,  or  functional  coating  is 
applied  on  or  impregnated  into  a 
flatwood  product. 

Flexographic  printing  means  the 
application  of  words,  designs,  and 
pictures  to  a  substrate  by  moans  of  a  ro41 
printing  technique  in  which  the  pattern 
to  be  applied  is  raised  above  the 
printing  roll  and  the  image  carrier  is 
made  of  elastomeric  materials. 

Flexographic  printing  press  means  a 
printing  press  in  which  each  roll  printer 
uses  a  roll  with  raised  areas  for  applying 
an  image  such  as  words,  designs,  or 
pictures  to  a  substrate.  The  image  carrier 
on  the  roll  is  made  of  rubber  or  other 
elastomeric  material. 

Fountain  solution  means  the  solution 
which  is  applied  to  the  lithographic 
printing  plate  to  maintain  hydrophilic 
properties  of  the  nonimage  areas. 

Graphic  arts  coating  facility  means  a 
facility  that  includes  one  or  more 
graphic  arts  coating  units. 

Graphic  arts  coating  unit  means  any 
packaging  rotogravure  printing, 
publication  rotogravure  printing, 
flexographic  printing,  lithographic 
printing,  letterpress  printing, 
laminating,  or  screen  printing  unit  or 
any  paper,  fabric,  or  film  coating  unit 
operated  in  conjunction  with  a  printing 
unit. 

Group  I  vehicles  and  equipment 
means  large-sized  trucks,  buses,  and 
mobile  equipm.ent. 

Croup  11  vehicles  means  passenger 
cars,  small-sized  trucks  and  vans, 
medium-sized  trucks  and  vans,  and 
motorcycles. 

Heatset  means  a  class  of  web-offset 
lithography  which  requires  a  heated 
drj'er  to  solidify  the  printing  inks. 

Heatset-web-cffset  lithographic 
printing  unit  means  a  lithographic 
printing  unit  in  v.hich  a  blanket 
cylinder  is  used  to  transfer  ink  from  a 
plate  cylinder  to  a  substrate 
continuously  fed  from  a  roll  or  an 
extension  process  and  an  oven  is  used 
to  solidify  the  printing  inks. 

Heaxy  off-highway  vehicle  products 
means  heavy  construction,  mining, 
farming,  or  material  handling 
equipment;  heavy  industrial  engines; 
diesel-electric  locomotives  and 
associated  power  generation  equipment; 


and  the  components  of  such  equipment 
or  engines. 

Heavy  off-highway  vehicle  products 
coating  facility  means  a  facility  that 
includes  one  or  more  heavy  off-highway 
vehicle  products  coating  unit(s). 

Hea\y  off-highway  vehicle  products 
coating  unit  means  a  coating  unit  in 
which  any  protective,  decorative,  or 
functional  coating  is  applied  onto  the 
surface  of  heavy  off-highway  vehicle 
products. 

Highway  means  a  way  or  place  of 
whatever  nature,  publicly  maintained 
and  open  to  the  public  for  purposes  of 
vehicular  travel.  Highway  includes 
street. 

Industrial  or  commercial  solvent  use 
facility  means  any  industrial  or 
commercial  facility  that  uses  sclvents 
which  contain  VOCs  or  substances  that 
contain  solvents  which  contain  VOCs. 
Industrial  and  commercial  solvent  use 
facilities  include,  but  are  not  limited  to. 
perchloroethylene  dry  cleaning, 
petroleum  dry  cleaning,  metal  cleaning, 
degreasing.  aerospace  component 
coating,  motor  vehicle  and  mobile 
equipment  assembly  line  coating,  motor 
vehicle  and  mobile  equipment 
refinishing.  can  coating,  coil  coating, 
fabric  coating,  film  coating,  flatwood 
product  coating,  graphic  arts  coating, 
large  appliance  coating,  magnet  wire 
coating,  marine  vessel  coating,  metal 
and  wood  furniture  coating, 
miscellaneous  metal  parts  and  products 
coating,  paper  coating,  and  plastic  parts 
coating  facilities.  Substances  that 
contain  solvents  include,  but  are  not 
limited  to.  coatings,  inks,  fountain 
solutions,  adhesives.  thinners,  and 
clean-up  solvents. 

Ink  means  a  coating  used  in  printing, 
impressing,  or  transferring  an  image 
onto  a  substrate. 

Laminating  unit  means  a  printing  unit 
in  which  an  adhesive  is  used  to  form 
two  or  more  layers  of  material  into  a 
single,  multiple-layer  sheet. 

Large  appliance  means  the 
component  metal  parts  (including,  but 
not  limited  to.  doors,  cases,  lids,  panels, 
and  interior  fupport  parts)  of  residential 
and  commercial  washers,  dryers,  ranges, 
refrigerators,  freezers,  water  heaters, 
dish  washers,  trash  compactors,  air 
conditioners,  and  other  similar  products 
under  SIC  Code  363. 

Large  appliance  coating  facility  means 
a  facility  that  includes  one  or  more  large 
appliance  coating  unit(s). 

Large  appliance  coating  unit  means  a 
coating  unit  in  which  any  protective, 
decorative,  or  functional  coating  is 
applied  onto  the  surface  of  component 
metal  parts  of  large  appliances. 

Letterpress  printing  unit  means  a 
p.rinting  unit  in  which  die  image  area  is 
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raised  relative  to  the  nonimage  area  on 
the  roll  printer  and  the  ink  is  transferred 
to  thte  paper  directly  from  the  image 
surface. 

Light-duty  truck  moans  any  motor 
\  ehiiple  rated  at  3864  kg  (8500  lb)  gross 
vehicle  vireight  or  less,  designed  mainly 
to  transport  property. 

Lithcgraphic  printing  unit  means  a 
printing  unit  in  which  the  image  and 
nonimage  areas  are  on  the  same  plane 
of  the  roll  printer. 

Mctgnet  wire  coating  facility'  means  a 
facility  that  includes  one  or  more 
magnet  coating  unit(s). 

Mqgnet  wire  coating  unit  means  a 
coatihg  unit  in  which  electrically 
insulating  vamish  or  enamel  is  applied 
onto  jthe  surface  of  wire  to  be  used  in 
electrical  machineiy. 

Mctrine  vessel  means  a  ship  or  boat 
used  !to  travel  on,  or  a  submarine  used 
to  travel  through,  the  sea. 

MciTJne  vessel  coating  facility  means  a 
facility  that  includes  one  or  more 
marine  vessel  coating  unit(s). 

Md^na  vessel  coating  unit  means  a 
coatir.g  unit  in  which  any  protective, 
decoitative.  or  hmctional  coating  is 
applied  on  the  fabricated  part,  assembly 
of  pajts,  or  completed  unit  of  any 
maririe  vessel. 

Metol  furniture  means  any  furniture 
piocejmado  of  metal  or  any  metal  part 
whict  is  or  will  be  assembled  with 
other  metal,  wood,  fabric,  plastic,  or 
glass  parts  to  form  a  furniture  piece 
including,  but  not  limited  to,  tables, 
chair^.  waste  baskets,  beds,  dnsks, 
lockers,  benches,  sh.?lving,  file  cabinets, 
lamps,,  and  room  dividers.  This 
definition  shall  not  apply  to  any  coating 
unit  doating  miscellaneous  metal  parts 
or  products. 

Metal  furniture  coating  facility  means 
a  facility  that  includes  one  or  more 
metaljfumiturs  coating  unit(s). 

Metal  furniture  coating  unit  means  a 
coating  unit  in  which  any  protective, 
decoritive,  or  functional  coating  is 
applied  onto  the  surface  of  metal 
fiimiture. 

Miscellaneous  metal  part  or  product 
m.eaiia^any  metal  part  or  metal  product, 
even  i|f  attached  to  or  combined  with  a 
nonmfetal  part  or  product. 

Miscellaneous  metal  parts  or  products 
cnatir^  facility  maans  a  facilitv  that 
includes  one  or  m.ore  miscellaneous 
metal  parts  or  products  coating  unitls). 

Miscellaneous  metal  parts  or  products 
coating  unit  acaas  a  coating  unit  in 
v.'hichlany  protective,  decorative,  or 
funct!f.|ial  coating  is  applied  onto  the 
surf.ici;  of  miscellaneous  metal  parts  or 
products. 

Mobile  equipment  means  self- 
propelled  equipment  which  is 
physically  capable  of  being  driven  on  a 
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highway.  Mobile  equipment  includes: 
automobiles,  motorcycles,  trucks,  vans. 
constTJcticn  equipment  (e.g.,  mobile 
cranes,  bulldozers,  concrete  mixers), 
farming  equipment  (e.g..  wheel  tractors, 
pesticide  sprayers),  and  miscellaneous 
equipment  (e  g.,  street  cleaners,  golf 
carts,  and  hauling  equipment  used 
inside  and  around  airports,  docks, 
depots,  and  industrial  and  commercial 
plants). 

Motor  vehicle  means  a  vehicle  which 
is  self-propelled  and  physically  capable 
of  being  driven  on  a  highway. 

Motor  vehicle  or  mobile  equipment 
assembly  line  coating  facility  means  a 
facility  where  parts  are  manufactured  or 
finished  for  eventual  inclusion  into 
finished  motor  vehicles  or  mobile 
equipment  ready  for  sale  to  motor 
vehicle  or  mobile  equipment  dealers. 
This  definition  does  not  include 
customizers.  body  shops,  and/or  other 
auto  refinishing  facihties. 

Motor  vehicle  or  mobile  equipment 
refinishing  facility  means  a  facility 
where  all  or  any  part  of  used  motor 
vehicles  or  mobile  equipment  is 
refinished.  or  customized,  by  the 
application  of  paint.  This  definition 
includes  motor  vehicles  or  mobile 
equipment  dealerships  who  purchase 
new  motor  vehicle  or  mobile  equipment 
from  Original  Equipment 
Manufacturers,  this  definition  does  not 
include  motor  vehicle  or  mobile 
equipment  assembly  line  coating 
facilities. 

Motorcycle  means  any  motor  vehicle 
other  than  a  tractor  having  a  seat  or 
saddle  for  the  use  of  the  rider  and 
designed  to  travel  on  not  more  than 
three  wheels  in  contact  with  the  ground 
and  weighing  less  than  1,500  lbs.  except 
that  four  wheels  niay  be  in  contact  with 
the  ground  when  two  of  the  wheels  are 
a  functional  part  of  a  sidecar. 

Offset  means  a  blanket  cylinder  that  is 
used  to  transfer  ink  from  a  plate 
cylinder  to  the  substance  to  be  printed. 
Opf-n-top  VI par  degreasing  m.ear^s  the 
batch  process  of  cleaning  and  removing 
soils  from  surfaces  by  condensing  hot 
solvent  vapor  on  the  colder  metal  parts. 
Ovt/i  means  a  chamber  within  which 
heat  is  used  for  one  or  more  of  the 
following  purpose^::  to  dry.  bake,  cure, 
or  polvmei  ize  a  coating  or  ink. 

Packaging  roiogroMire  printing  means 
rotogravure  pnr.ting  upon  paper,  paper 
board,  metal  foil,  plastic  film,  and  other 
substrates  whi(  h  a.T!.  in  subsequent 
operations,  formed  info  packaging 
products  or  labels  for  articles  to  be  sold. 
Packaging  rotngrmure  printing  press 
means  a  rotogravure  printing  press  in 
which  surf.ice  coati.-gs  are  applied  to 
paper,  papt-.rhcard,  m.ttal  foil,  pla.'^tic 
film,  or  other  substrates  which  are  to  be 


used  to  produce  containers,  packaging 
products,  or  labels  for  articles. 

Paper  coating  facility  means  a  facility 
that  includes  one  or  more  paper  coating 
unit(s). 

Paper  coating  unit  means  a  web 
coating  unit  where  coating  is  applied  to 
paper.  Printing  presses  are  not 
considered  paper  coating  units. 
Products  produced  on  a  paper  coating 
unit  include,  but  are  not  limited  to, 
adhesive  tapes  and  labels,  book  covers, 
post  cards,  office  copier  paper,  drafting 
paper,  and  pressure  sensitive  tapes. 
Paper  coating  uruts  include,  but  are  not 
limited  to.  application  by  impregnation 
or  saturation  or  by  the  use  of  roll,  knife, 
or  rotogravure  coating. 

Printing  unit  means  an  operation 
consisting  of  a  series  of  one  or  more  roll 
printers  and  any  associated  roll  coaters, 
drying  areas,  and/or  ovens  wherein  one 
or  more  surface  coatings  are  applied, 
dried,  and/or  cured.  It  is  not  necessary 
for  an  operation  to  have  an  oven,  or 
fiashoff  area,  or  drying  area  lo  be 
included  in  this  definition. 

Publication  rotogra\'ure  printing  unit 
means  a  rotogravure  printing  unit  in 
which  surface  coatings  are  applied  to 
paper  which  is  subsequently  formed 
into  books,  magazines,  catalogues, 
brochures,  directories,  newspaper 
supplements,  or  other  typos  of  printed 
material. 

Refinish  means  to  restore  or  replace 
coatings  on  Group  I  vehicles  (large-sized 
trucks,  buses,  and  mobile  equipment) 
and  Group  II  vehicles  (passenger  cars, 
small-sized  trucks  and  vans,  medium- 
sized  trucks  and  vans,  and  motorc\cles) 
and  equipment,  or  their  parts  and 
components,  except  Original  Equipment 
Manufacturer  coatings  applied  at  motor 
vehicle  or  mobile  equipment  ass«^mbly 
line  coating  facilities. 

Roll  coater  means  an  apparatus  in 
which  a  uniform  layer  of  coating 
material  is  applied  by  means  cf  a  roll  or 
rolls  across  the  entire  width  of  a  moving 
substrate  which  is  fed  from  an 
unwinding  roll. 

Roll  printer  meaiis  an  apparatus  in 
which  a  surface  coating  is  applied  by 
means  of  a  roll  or  rolls  with  only  partial 
coverage  across  the  width  of  a  moving 
substrate  which  is  fed  from  an 
unwinding  roll.  Tne  partial  coverage 
results  in  the  formation  of  words, 
designs,  or  pictures  on  Lhe  substrate. 

Rotogravure  printing  means  the 
applicalion  of  words,  aesigns,  and 
pictures  to  a  substrate  using  a  gravure 
cylinder  by  m.eans  ofa  roll  printing 
tfchnique  in  which  the  pattern  to  \<e 
applied  is  recessed  relative  to  the 
noniiiage  area. 

Rotogravure  printing  unit  means  a 
printing  unit  in  which  each  roll  printer 
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uses  a  roll  with  recessed  areas  for 
applying  an  image  to  a  substrate. 

Screen  printing  unit  means  a  printing 
unit  in  which  the  printing  ink  passes 
through  a  web  or  a  fabric  to  which  a 
refined  form  of  stencil  has  been  applied. 
The  stencil  openings  determine  the  form 
and  dimensions  of  the  imprint. 

Solvent  means  a  substance  that  is 
liquid  at  standard  conditions  that  is 
used  to  dissolve  or  dilute  another 
substance;  this  term  includes,  but  is  not 
limited  to,  organic  materials  used  as 
dissolvers,  viscosity  reducers, 
degreasing  agents,  or  cleaning  agents. 

Solvent  cleaning  means  the  process  of 
cleaning  soils  from  surfaces  by  cold 
cleaning,  open-top  vapor  degreasing,  or 
conveyorized  degreasing. 

Space  vehicle  means  any  vehicle 
designed  to  travel  beyond  the  earth's 
atmosphere. 

Street  means  a  public  road  in  a  town 
or  city. 

Substrate  means  the  surface  to  which 
a  coating  is  applied  on,  saturated  into, 
or  impregnated  into. 

Vinyl  coating  facility  means  a  facility 
that  includes  one  or  more  vinyl  coating 
unit(s). 

Vinyl  coating  unit  means  a  web 
coating  unit  in  which  any  protective, 
decorative,  or  functional  coating  or 
printing  ink  is  applied  onto  a 
continuous  web  of  vinyl-coated  fabric  or 
vinyl  sheets. 

Web  means  an  automatic  system 
which  supplies  substrate  from  a 
continuous  roll  or  an  extrusion  process. 

Wood  furniture  means  room 
furnishings  including  cabinets  (kitchen, 
bath,  and  vanity),  tables,  chairs,  beds, 
sofas,  shutters,  art  objects,  wood 
paneling,  wood  flooring,  and  any  other 
coated  furnishings  made  of  wood,  wood 
composition,  or  fabricated  wood 
materials. 

Wood  furniture  coating  facility  means 
a  facility  that  includes  one  or  more 
wood  furniture  coating  unit(s). 

Wood  furniture  coating  unit  means  a 
coating  unit  in  which  any  protective, 
decorative,  or  functional  coating  is 
applied  onto  wood  furniture. 

(ii)  Applicability. 

(A)  The  requirements  of  paragraphs 
(b)(l)(iii)  (A)  and  (B).  (iv)(A),  (v)(A).  and 
(vi)(A)  of  this  section  shall  apply  to  any 
owner  or  operator  of  any  degreasing 
facihty  or  any  motor  vehicle  or  mobile 
equipment  refinishing  facility  located  in 
the  control  area  as  defined  in  paragraph 
(a)(1)  of  this  section. 

(B)  The  requirements  of  paragraphs 
(b)(l)(iii)  (A)  and  (B),  (iv)(A).  (v)(A),  and 
(vi)(A)  of  this  section  shall  apply  to  any 
owner  or  operator  of  an  industrial  or 
commercial  solvent  use  facility  located 
in  the  applicable  area  specified  in 


paragraph  (b)(l)(ii)(A)  of  this  section  at 
which  actual  emissions  of  VOC  are 
greater  than  or  equal  to  6.8  kg  (15  lbs) 
during  any  one  day. 

(C)  The  requirements  of  paragraphs 
(b)(l)(iv)(B),  (v)(B),  and  (vi)(B)  of  this 
section  shall  apply  to  any  owner  or 
operator  of  an  industrial  or  commercial 
solvent  use  facility  located  in  the 
applicable  area  specified  in  paragraph 
(b)(l)(ii)(A)  of  this  section  at  which 
actual  emissions  of  VOC  from  all 
emissions  sources  are  always  less  than 
6.8  kg  (15  lbs)  during  any  one  day.  If 
actual  emissions  of  VOC  from  a  facility 
which  is  exempt  from  the  limitations  of 
paragraph  (b)(l)(iii)(B)  of  this  section 
ever  exceed  6.8  kg  (15  lbs)  during  any 
one  day  on  or  after  January  1,  2000,  the 
facility  will  lose  its  exempt  status,  and 
the  owner  or  operator  shall  comply  with 
the  requirements  of  paragraphs 
(b)(l)(iii)(B)  rmhrough  (5),  (b)(l)(iv)(A), 
(b)(l)(v)(A),  and  (b)(l)(vi)(A)  of  this 
section  beginning  January  1  of  the 
calendar  year  following  the  date  of  the 
exceedance. 

(iii)  Specific  Provisions. 

(A)  Each  owner  or  operator  of  a  source 
subject  to  the  FIP  VOC  emissions  cap 
program  as  defined  in  paragraph 
{bj(l)(ii)  of  this  section  shall  submit  a 
VOC  emissions  reduction  compliance 
plan  to  the  Administrator  by  January  1, 
1999.  The  plan  shall  be  prepared  for  the 
years  2001  through  2005  and  shall 
include  all  of  the  information  specified 
in  paragraphs  (b)(l)(iii)(A)  ^1^  through 
(5)  of  this  section.  Each  owner  or 
operator  shall  submit  a  revised  plan  to 
the  Administrator  within  30  calendar 
days  of  receipt  of  comments  from  the 
Administrator.  Each  owner  or  operator 
shall  com.ply  et  all  times  with  the 
provisions  of  the  most  recent  plan 
approved  by  the  Administrator. 

ll)The  name,  title,  address,  and 
telephone  number  of  the  owner  or 
operator  of  the  facility,  and  of  each 
person  responsible  for  preparing  the 
information  required  under  paragraph 
{h]{-[][m)W(2)  of  this  section. 

(2)  Baseline  VOC  emissions  shall  be 
calculated  for  each  facility.  Baseline 
emissions  for  each  facility  shall  equal 
the  sum  of  VOC  emissions  from  all 
emissions  sources  at  the  facility 
including  emissions  associated  with  the 
use  of  architectural  coatings  and  clean- 
up solvents.  Baseline  emissions  shall  be 
calculated  as  specified  in  paragraph 
(a)(4)(xii)  and  (a)(4)(xiii)  of  this  section. 

(3)  Methods  to  be  employed  by  the 
owner  or  operator  to  limit  VOC 
emissions  from  emissions  sources  to 
within  the  emissions  level  required  in 
paragraphs  {b)[2)(in)(B)(l)  through  (5)  of 
this  section.  Methods  may  include  but 
are  not  limited  to: 


(i)  Installation  of  capture  systems  and 
control  devices; 

(ii)  Modifications  to  increase  the 
efficiency  of  existing  capture  systems 
and/or  control  devices; 

(iii)  Process  modifications  and/or 
substitutions;  and 

(iv)  Reduction  in  operating  schedules 
for  one  or  more  emissions  sources  at  the 
facility.  For  those  facilities  choosing  to 
comply  through  use  of  reduced 
operating  schedules,  operating 
schedules  for  baseline  emissions  levels 
and  for  emissions  levels  starting  January 
1,  2001 ,  continuing  for  a  period  not  less 
than  5  years. 

(4)  Projections  of  annual  VOC 
emissions  for  each  emissions  source 
through  the  year  2005  after  application 
of  the  reduction  methods  described  in 
paragraph  {h}{,2){ni][A)(3j  of  this  section. 

(5)  For  all  sources  subject  to  the  FIP 
cap  reduction  requirements,  all 
information  required  as  part  of  the 
facility's  title  V  operating  permit.  For 
sources  not  subject  to  title  V,  sources 
shall  submit  all  information  which 
would  be  required  for  sources  subject  to 
title  V.' I 

(B)  Beginning  January  1.  2001,  each 
owner  or  operator  of  a  facility  which  is 
subject  to  the  limitations  of  this 
paragraph,  as  described  under 
paragraph  (b}(l)(ii)  (A)  or  (B)  of  this 
section,  shall  limit  actual  monthly 
emissions  of  VOC  from  the  subject 
facility  to  the  level  calculated  by  the 
following  equations: 

n 

R,f^,  <  5^ Rod -(0.04  thru  0.09))       (1) 
1=1 

where  '- 

R:()oi=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 
2001  in  units  of  kg  (lbs)  per  month, 

Ro=Baseline  VOC  emissions  in  units  of 
kg  (lbs)  per  month  for  each 


1 1  This  information  shall  include,  for  example, 
test  or  demonstration  methods  used  to  demonstrate 
achievement  of  the  VOC  emissions  reductions 
required  in  paragraphs  (b)(l)(iii)(B)  (I)  through  ^5^ 
of  this  section.  The  methods  may  include  but  are 
not  limited  to: 

(1)  the  test  methods  and  procedures  speciPied  in 
paragraph  (a)(4)  of  this  section,  and 

(2)  data  and  engineering  calculations  approved  by 
EPA  documenting  process  modifications  that  were 
made  to  reduce  VOC  emissions. 

'JThe  range  0.04  to  0.09  reflects  the  4%  to  9% 
cumulative  annual  rate  of  emission  reductions 
currently  under  consideration.  In  the  first  year.  < 
emissions  would  be  reduced  by  4%  to  9%  off  of 
baseline  levels:  in  the  second  year,  emissions  would 
be  reduced  by  8%  to  18%  off  of  baseline  levels,  and 
so  on  until  the  minimum  20%  VOC  reduction  is 
made.  As  discussed  in  the  preamble  to  the 
regulations  this  range  of  annual  reductions  is  based 
on  EPA's  preliminary  rate  of  reduction  analysis  and 
may  change  as  the  analysis  continues  prior  to  final 
promulgation  of  this  FIP.  In  addition.  EPA  plans  to 
review  this  value  every  three  years  after  final  rule 
promulgation. 
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emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(l)(iii)(A)r2;  of  this  section. 

i=  I  (ubscript  denoting  a  specific 
emissions  source,  and 

n+jTotal  number  of  emissions  sources  at 
the  facility. 

n 
!{)02^S'^o(I-(008thru0.18))       (2) 

i=l 

(S ;  B  footnote  to  paragraph 

(b   iKiiiKBiri;  of  this  section) 

wnere 

R^aD2=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 
2002  in  units  of  kg  (ibs)  per  month, 

R44Baseline  VOC  emissions  in  units  of 
kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(l)(iii)(A)r2;  of  this  section. 

i=  subscript  denoting  a  specific 
emissions  source,  and 

n^Total  number  of  emissions  sources  at 
I  the  facility. 


Rl-U-Z^oe -(012  thru  0.27))       (3) 
j=i 

(S !  5  footnote  to  paragraph 

(bJtlKiiiJCBjri;  of  this  section) 

where 

R2|)<).i=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 
2003  in  units  of  kg  (lbs)  per  month. 

Rof: Baseline  VOC  emissions  in  units  of 
kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(l){iii)(A)f2;  of  this  section. 

i=!  i  abscript  denoting  a  specific 
emissions  source,  and 

n=(l'otal  number  of  emissions  sources  at 
the  facility. 


:i)4 


<£r„(1 -(0.16  thru  0.36))       (4) 


1=1 


[Sqq  footnote  to  paragraph 

(b)(l)(iii)(B)/'3;  of  this  section) 

where 

R20O4=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 
I2004  in  units  of  kg  (lbs)  per  month. 

R,±6aseline  VOC  emissions  in  units  of 
kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(l)(iii)(A)f2;  of  this  section. 


i=Subscript  denoting  a  specific 

emissions  source,  and 
n=Total  number  of  emissions  sources  at 

the  facility. 

n 

R2005^ERo('- (0-20  thru  0.45))       (5) 

i=l 

(See  footnote  to  paragraph 

(b)(l)(iii)(B)/'i;  of  this  section) 

where 

R2oo5=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 
2005  in  units  of  kg  (lbs)  per  month, 

Ro=Baseline  VOC  emissions  in  units  of 
kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(l)(iii)(A)r2y  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility, 
(iv)  Reporting. 

(A)  Each  owner  or  operator  of  a 
facility  which  is  subject  to  the 
limitations  of  paragraphs  (b)(l)(iii)(B) 
(1)  through  (5)  of  this  section,  as 
described  under  paragraph  (b)(l)(ii)  (A) 
or  (B)  of  this  section,  shall  submit  to  the 
Administrator  by  March  1  of  each 
calendar  year,  beginning  in  2002,  a 
certification  of  compliance  with  this 
section  for  the  previous  calendar  year. 
This  certification  shall  include: 

(1)  A  declaration  that  the  facility  is  in 
compliance  with  all  of  the  requirements 
of  this  section,  and 

(2)  Documentation  of  methods  used  to 
achieve  the  VOC  emissions  reductions 
required  in  paragraphs  (b)(l)(iii)(B)  (1) 
through  (5)  of  this  section. 

(B)  Each  owner  or  operator  of  a 
facility  which  is  exempt  from  the 
limitations  of  paragraphs  (b)(l)(iii)(B) 
(1)  through  (5)  of  this  section  because  of 
paragraph  (b)(l)(ii)(C)  of  this  section 
shall  comply  with  the  following: 

(1)  By  January  1,  2000,  the  owner  or 
operator  shall  certify  to  the 
Administrator  that  the  facifity  is  exempt 
from  the  limitations  of  paragraphs 
(b)(  l)(iii)(B)  (1)  through  (5)  of  this 
section.  This  certification  shall  include: 

(i)  A  declaration  that  the  facility  is 
e.xempt  fi-om  the  limitations  of 
paragraphs  (b)(l)(iii)(B)  ^Jj  through  (5) 
of  this  section  because  of  paragraph 
(b)(l)(ii)(C)  of  this  section;  and 

(ii)  Calculations  which  demonstrate 
that  total  baseline  VOC  emissions  from 
all  emissions  sources  at  the  facility  are 
and  will  remain  less  than  6.8  kg  (15  lbs) 
during  any  one  day.  Baseline  emissions 
shall  be  calculated  in  accordance  with 
the  procedures  specified  in  paragraphs 


(b)(l)(iii)(A)  (2)  (i)  and  (ii)  of  this 
section. 

(2)  On  and  after  January  1,  2000,  the 
owner  or  operator  shall  notify  the 
Administrator  of  any  record  showing 
that  actual  emissions  of  VOC  from  the 
facility  exceeded  6.8  kg  (15  lbs)  during 
any  one  day  by  sending  a  copy  of  such 
record  to  the  Administrator  within  30 
calendar  days  after  the  exceedance 
occurs. 

(v)  Recordkeeping. 

(A)  Each  owner  or  operator  of  a 
facility  which  is  subject  to  the 
limitations  of  paragraphs  (b)(l)(iii)(B) 
(1)  through  (5)  of  this  section,  as 
described  under  paragraphs  (b)n)(ii){A) 
or  (B)  of  this  section  shall  collect  and 
record  all  information  necessary  to 
demonstrate  compliance  with  the 
limitations  of  paragraphs  (b)(l)(iii)(B) 
(1)  through  (5)  of  this  section  for  each 
emissions  source  and  maintain  the 
information  at  the  facifity  for  a  period 
of  five  (5)  years.  The  information  shall 
be  collected  and  recorded  each  day  of 
each  calendar  year  beginning  in  2001 
and  ending  with  2005. 

(B)  Each  owner  or  operator  of  a 
facility  which  is  exempt  from  the 
limitations  of  paragraphs  (b)(l)(ii))(B) 
(1)  through  (5)  of  this  section,  as 
described  under  paragraph  (b)(l}(ii)(C) 
of  this  section  shall  collect  and  record 
all  information  necessary  to 
demonstrate  that  actual  emissions  of 
VOC  from  all  emissions  sources  are  less 
than  6.8  kg  (15  lbs)  during  each  day  and 
maintain  the  information  at  the  facility 
for  a  period  of  five  (5)  years.  The 
information  shall  be  collected  and 
recorded  each  day  of  each  calendar  year 
beginning  in  2001  and  ending  with  " 
2005. 

(vi)  Testing  and  Monitoring. 

(A)  The  Aoministrator  may  require,  at 
any  time,  any  owner  or  operator  of  a 
facility  subject  to  the  limitations  cf 
paragraphs  (b)(l)(iii)(B)  ^i;  through  (5) 
of  this  section  because  of  paragraphs 
(b)(l)(ii)  (A)  or  (B)  of  this  section  to 
perform  tests  using  the  apphcable  test 
methods  and  procedures  specified  in 
paragraph  (a)(4)  of  this  section  and/or  to 
install  monitoring  equipment  specified 
in  paragraph  (a)(4)(iv)(B)  of  this  st-ction 
to  demonstrate  compliance  with  the 
limitations  of  paragraphs  (b)(l)(iii)(B) 
(1)  through  (5)  of  this  section. 

(B)  The  Administrator  may  require,  at 
any  time,  any  owner  or  operator  of  a 
facility  which  is  exempt  from  the 
limitations  of  paragraphs  (b)(l)(iii)(B) 
(1)  through  (5)  of  this  section  because  of 
paragraph  (b)(l)(ii)(C)  of  this  section  to 
perform  tests  using  the  apphcable  test 
methods  and  procedures  specified  in 
paragraph  (a)(4)  of  this  section  to 
demonstrate  that  the  facility  is  exempt 
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from  the  limitations  of  paragraphs 
(bKlKiiiKBin;  through  ^5i  of  this 
section. 

(2)  VOC  Emissions  Associated  with 
the  Manufacturing  of  Products. 

(i)  Definitions. 

(A)  For  the  purpose  of  paragraph 
n))(2)  of  this  section,  the  general 
definitions  in  paragraph  la)(3l  of  this 
section  apply. 

(B)  For  tiie  purpose  of  parag^-aph  (t)){2) 
of  this  section,  the  following  definitions 
also  apply: 

Facility  which  manufactures  products 
containing  VOCs  means  any  facility 
where  VOCs  are  emitted  from  processes 
which  are  used  to  manufacture  or 
fabricate  products.  These  products 
include,  but  are  not  limited  to.  the 
products  specified  in  paragraphs  (1) 
through  (7)  of  this  definition.  This 
definition  does  not  include  facilities 
which  are  subject  to  any  of  the 
requirements  of  paragraphs  (l))(l),  fb)(4), 
or  (b)(5)  of  this  section. 

(1)  Industrial  and  agricultural  organic 
chemicals  and  gases.  Indu.stria!  organic 
chemicals  include,  but  are  not  limited 
to.  gum  and  wood  chemicals,  cyclic 
organic  crudes  and  intermediates, 
organic  dyes  and  pigments,  and  the 
chemicals  listed  in  40  CFR  52.741. 
appendix  A.  Agricultural  organic 
chemicals  include,  but  are  not  limited 
to.  pesticides,  livestock  dips,  soil 
conditioners,  and  fertilizers. 

(2)  Plastic  materials,  synthetic  resins, 
synthetic  rubber,  elastomizers,  and 
cellulosic  and  mamnade  fibers. 

(3)  Drugs  which  include,  but  are  not 
limited  to.  medicinal  chemicals  and 
botanical  products,  pharmaceutical 
preparations,  in  vitro  and  in  vivo 
diagnostic  substances,  and  biological 
products. 

(4)  Soaps;  detergents;  cleaning, 
polishing,  and  sanitizing  preparations; 
surface  active  agents,  finishing  agents, 
sulfonated  oils,  and  assistants;  and 
perfumes  and  cosmetics. 

(5)  Food  additives  and  sweeteners. 
I'ey  Paints,  varnishes,  lacquers, 

enamels,  inks,  primers,  paint  removers, 
thinners,  stains,  shellacs,  cleaners, 
putty,  coatings,  adhesives,  fillers, 
sealants,  explosives,  and  carbon  black. 

(7)  Fabricated  rubber  and 
miscellaneous  plastics  products 
including,  but  not  limited  to.  tires  and 
inner  tubes;  rubber  and  plastics 
footware,  hose,  belting,  gasket,  packing, 
and  sealing  devices;  and  molded, 
extruded,  and  lathe-cut  mechanical 
rubber  goods. 

Manufacture  means  to  produce  or 
combine  any  ingredients  contained  in 
any  product. 

Manufacturing  process  means  a 
process  or  a  series  of  processes  used  to 


convert  raw  materials,  feed  stocks, 
subassemblies,  or  other  components 
into  a  product  which  will  be  sold, 
offered  for  sale,  supplied,  or  distributed 
or  will  be  used  as  a  component  in  a 
subsequent  manufacturing  process.  This 
definition  includes  the  storage  and 
handling  of  organic  compounds  or  gases 
which  are  used  in  a  manufacturing 
process  and  the  handling  of  organic 
compounds  or  gases  used  to  clean-up  a 
manufacturing  process, 
(ii)  AppIicabiUty. 

(A)  Tne  requirements  of  paragraphs 
(b)(2)  (iii)(A).  (iii)(B),  (iv)(A).  (v)(A).  and 
(vi)(A)  of  this  section  shall  apply  to  any 
owner  or  operator  of  a  facility  which 
manufactures  products  containing  VOCs 
located  in  the  control  area  as  defined  in 
paragraph  (a)(1)  of  this  section  at  which 
total  VOC  emissions  are  greater  than  or 
equal  to  4.5  kg  (10  lbs)  during  any  one 
day. 

(B)  The  requirements  of  paragraphs 
(b)(2)  (iv)(B).  (v)(B).  and  (vi)(B)  of  this 
section  shall  apply  to  any  owner  or 
operator  of  a  facility  which 
manufactures  products  containing  VOCs 
located  in  the  applicable  area  specified 
in  paragraph  fb)(2)(ii)(A)  of  this  section 
at  which  total  VOC  emissions  from  all 
emissions  sources  are  always  less  than 
4.5  kg  (10  lbs)  diu-ing  any  one  day.  If 
uncontrolled  V^OC  emissions  from  a 
facility  which  is  e.xcmpt  from  the 
limitations  of  paragraphs  (b)(2)(iii)(B) 

/I y  through  f5j  of  this  section  ever 
exceed  4.5  kg  (10  lbs)  during  any  one 
day  on  or  after  January  1,  2000.  the 
facility  will  lose  its  exempt  status,  and 
the  owner  or  operator  shall  comply  with 
the  requirements  of  paragraphs  (b)(2) 
(iii)(B),  (iv)(A),  (v)(A),  and  (vi)(A)  of  this 
section  beginning  January  1  of  the 
calendar  year  following  the  date  of  the 
exceedance. 

(iii)  Specific  Provisions. 

(A)  Each  owner  or  operator  of  a  source 
subject  to  tht!  FIP  VOC  emissions  cap 
program  as  defined  in  paragraph 
(b)(l)(ii)  of  this  section  shall  submit  a 
VOC  emissions  reduction  compliance 
plan  to  the  Administrator  by  January  1. 
1999.  The  plan  shall  be  prepared  for  the 
years  2001  through  2005  and  shall 
include  all  of  the  information  specified 
in  paragraphs  (b)(l)(iii)(A)  fl/ through 
(.5)  of  this  section.  Each  owner  or 
operator  shall  submit  a  revised  plan  to 
the  Administrator  within  30  calendar 
days  of  receipt  of  comments  from  the 
Administrator.  Each  owner  or  operator 
shall  comply  at  all  times  with  the 
provisions  of  the  most  recent  plan 
approved  by  the  Administrator. 

hlThe  name,  title,  address,  and 
telephone  number  of  the  owner  or 
operator  of  the  facility,  and  of  each 
person  responsible  for  preparing  the 


information  required  under  paragraph 
(b)(l)(iii)(A)(2;  of  this  section. 

(2)  Baseline  VOC  emissions  shall  be 
calculated  for  each  facility.  Baseline 
emissions  for  each  facility  shall  equal 
the  sum  of  VOC  emissions  from  all 
emissions  sources  at  the  facility 
including  emissions  associated  with  the 
use  of  architectural  coatings  and  clean- 
up solvents.  Baseline  emissions  shall  be 
calculated  as  specified  in  paragraph 
(a)(4)(xii)  and  (a)(4)(xiii)  of  this  section. 

(3)  Methods  to  be  employed  by  the 
owner  or  operator  to  limit  VOC 
emissions  from  emissions  sources  to 
within  the  emissions  level  required  in 
paragraphs  (b)(2)(iii)(B)  (1)  through  (5) 
of  this  section.  Methods  may  include 
but  are  not  limited  to; 

(i)  Installation  of  capture  systems  and 
control  devices; 

(ii)  Modifications  to  increase  the 
efficiency  of  existing  capture  systems 
and/or  control  devices; 

(Hi)  Process  modifications  and/or 
substitutions;  and 

(iv)  Reduction  in  operating  schedules 
for  one  or  more  emissions  sources  at  the 
facility.  For  those  facilities  choosing  to 
comply  through  use  of  reduced 
operating  schedules,  operating 
schedules  for  baseline  emissions  levels 
and  for  emissions  levels  starting  January 
1.  2001.  continuing  for  a  period  not  less 
than  5  years. 

(4)  Projections  of  annual  VOC 
emissions  for  each  emissions  source 
through  the  year  2005  after  application 
of  the  reduction  methods  described  in 
paragraphs  (b){2)(ni){A)(3)  of  this 
section. 

(5)  For  all  sources  subject  to  the  FIP 
cap  reduction  requirements,  all 
information  required  as  part  of  the 
facility's  Title  V  (of  the  Clean  Air  Act) 
operating  permit.  For  sources  not 
subject  to  Title  V,  soiuces  shall  submit 
all  information  which  would  be 
required  for  sources  subject  to  Title  V.'s 

(B)  Begimiing  January  1.  2001,  each 
owner  or  operator  of  a  facility  which  is 
subject  to  the  limitations  of  this 
paragraph,  as  described  under 
paragraph  (b)(2)(ii)(A)  of  this  section, 
shall  limit  total  VOC  emissions  from  the 
subject  facility  to  the  level  calculated  by 
the  following  equations: 


'iThis  information  shall  include,  for  example, 
lest  or  de.Tionstfbtion  methods  used  to  demonstrate 
achJcvomont  of  the  VOC  emissions  reductions 
rpquirnd  in  paragraphs  (b)(l)(iii)(Bl  ll)  througli  (5) 
of  this  section.  The  methods  may  include  but  are 
not  limited  to: 

(1|  the  test  methods  and  procedures  speciHcd  in 
paragraph  (a)(4)  of  this  section,  and 

(2)  data  and  engineering  calcul.ntions  approved  by 
EPA  documenting  process  modifications  that  were 
made  to  reduce  VOC  emissions. 
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^X'^oO -(004  thru  0.09))       (!) 


i=l 


(See  footnote  to  paragraph 

(b)(i)(iii)(B)/^i;  of  this  section) 

where 

R2Mi=Allo\vable  VOC  for  all  emissions 

sources  at  the  facility  for  the  year 
' '  2001  in  units  of  kg  (lbs)  per  month, 
Ro«=Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 

emissions  source  at  the  facility. 

Baseline  emissions  shall  be 
I  calculated  in  accordance  with  the 

requirements  specified  in  paragraph 

(b)(2)(iii)(A)f2;  of  this  section. 
i=l  1  ibscript  denoting  a  specific 

emissions  source,  and 
n=p'otaI  number  of  emissions  sources  at 

the  facility. 


2112 


<XR„(1- (0.08  thru  0.18))       (2) 


i=l 


(See  footnote  to  paragraph 

(b)(l)(iii)(B)a;  of  this  section) 

whore 

R2(|at2=Allowab!e  VCXi;  for  all  emissions 
sources  at  the  facility  for  the  year 
2002  in  units  of  kg  (lbs)  per  month. 

Ro4paseline  VOC  emissions  in  units  of 
kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(2)(iii)(A)|'2;  of  this  section. 
\  ibscript  denoting  a  specific 
emissions  source,  and 
otal  number  of  emissions  sources  at 
the  facility. 


i=J 


n= 


t 


3<£R„(l-(0.12lhnj0.27))       (3) 


i=l 


(See  footnote  to  paragraph 

(b)U)(iii)(B)f  i;  of  this  section) 

whfere 

Riop3=Allowable  VCX^  for  all  emissions 
sources  at  the  facility  for  the  year 
2003  in  units  of  kg  (lbs)  per  month, 

Ro=Baseline  VOC  emissions  in  units  of 
kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirem.ents  specified  in  paragraph 
ih)(.2)[ui)[A)(2)  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

n 

RM)«^Z'^o(>-(016thru0.36»       (4) 

i      i=i 
(See  footnote  to  paragraph 
(b)(l  (iii)(B)f;J  of  this  section) 


where 

R2oo4=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2004  in  units  of  kg  (lbs)  per  month, 
Ro=Baseline  V(X)  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(2)(iii)(A)r2;  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

(See  footnote  to  paragraph 

(b)(l)(iii)(B)fJjof  this  section) 

n 

Rioos^Z'^od- (0-20  thru  0.45))       (5) 

where 

R2oo5=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2005  in  units  of  kg  (lbs)  per  month, 
Ro=Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(2)(iii)(A)r2;  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Tofal  number  of  emissions  sources  at 
the  facility, 
(iv)  Reporting. 

(A)  Each  owner  or  operator  of  a 
facility  which  is  subject  to  the 
limitations  of  paragraphs  (b)(2)(iii)(B) 
(1)  through  (5)  of  this  section,  as 
described  under  paragraph  (b)(2)(ii)(A) 
of  this  section,  shall  submit  to  the 
Administrator  by  March  1  of  each 
calendar  year,  beginning  in  2002,  a 
certification  of  compliance  with  this 
section  for  the  previous  calendar  year. 
This  certification  shall  include: 

(1)  A  declaration  that  the  facility  is  in 
compliance  with  all  of  the  requirements 
of  this  section;  and 

(2)  Documentation  of  methods  used  to 
achieve  the  VOC  emissions  reductions 
required  in  paragraphs  (b)(2)(iii)(B)  (1) 
through  (5)  of  this  section. 

(B)  Each  owner  or  operator  of  a 
facility  which  is  exempt  from  the 
limitations  of  paragraph  (b)(2)(iii)(B)  (1) 
through  (5)  of  this  section,  as  described 
under  paragraph  (b)(2)(ii)(B)  of  this 
section,  shall  comply  with  the 
following: 

(1)  By  January  1,  2000,  the  owner  or 
operator  shall  certify  to  the 
Administrator  that  the  facility  is  exempt 
from  the  limitations  of  paragraph 
(b)(2)(iii)(B)  (1)  through  (5)  of  this 
section.  This  certification  shall  include: 


(i)  A  declaration  tliat  the  facility  is 
exempt  fi-om  the  limitations  of 
paragraph  (b)(2)(iii)(B)  ^I^  through  (5)  of 
this  section,  as  described  under 
paragraph  (b)(2)(ii)(B)  of  this  section; 
and 

(ii)  Calculations  which  demonstrate 
that  total  baseline  VOC  emissions  from 
all  emissions  sources  at  the  facility  are 
and  will  remain  less  than  4.5  kg  (10  lbs) 
during  any  one  day.  Baseline  emissions 
shall  be  calculated  in  accordance  with 
the  procedures  specified  in  paragraphs 
(b)(2)(iii)(A)  (1)  and  (2)  of  this  section. 

(2)  On  and  after  January  1,  2000,  the 
owner  or  operator  shall  notify  the 
Administrator  of  any  record  showing 
that  total  VCX]  emissions  from  the 
facility  exceeded  4.5  kg  (10  lbs)  during 
any  one  day  by  sending  a  copy  of  buch 
record  to  the  Administrator  within  30 
calendar  days  after  the  e.xceedance 
occurs. 

(v)  Recordkeeping. 

(A)  Each  owner  or  operator  of  a 
facility  which  is  subject  to  the 
limitations  of  paragraph  {b)(2)(iii)(B)  (l) 
through  (5)  of  this  section,  as  described 
under  paragraph  (b}(2)(ii)(A)  of  this 
section,  shall  collect  and  record  all 
information  necessary  to  demons'rate 
compliance  with  the  limitations  of 
paragraph  (b)(2)(iii)(B)  Hy  through  /5;of 
this  section  for  each  emissions  source 
and  maintain  the  information  at  the 
facility  for  a  period  of  five  (5)  years  The 
information  shall  be  collected  and 
recorded  each  day  of  each  calend.ir  vear 
beginning  in  2001  and  ending  wi'.h 
2005. 

(B)  Each  owner  or  operator  of  a 
facility  which  is  exempt  from  thp 
limitations  of  paragraph  (b)(2)(iii)(B)  (7) 
through  (5)  of  this  section,  as  described 
under  paragraph  (b)(2)(ii)(B)  of  this 
section,  shall  collect  and  record  all 
information  necessary  to  demonstrate 
that  total  vex;  emissions  from  all 
emissions  sources  are  less  than  4.5  kg 
(10  lbs)  during  each  day  and  maintain 
the  information  at  the  facility  for  a 
period  of  three  years.  The  information 
shall  be  collected  and  recorded  each  day 
of  each  calendar  year  beginning  in  2001 
and  ending  with  2005. 

(vi)  Testing  and  Monitoring. 

(A)  The  Administrator  may  require,  at 
any  time,  any  owner  or  operator  of  a 
facility  subject  to  the  limitations  of 
paragraphs  (b)(2)(iii)(B)  (J  j  through  (5) 
of  this  section,  as  described  under 
paragraph  (b)(2)(ii)(A)  of  this  section,  to 
perform  tests  using  the  applicable  test 
methods  and  procedures  specified  in 
paragraph  (a)(4)  of  this  section  and/or  to 
install  monitoring  equipment  speriPed 
in  paragraph  (a)(4)(iv](B)  of  section  to 
demonstrate  compliance  with  the 
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limitations  of  paragraphs  (b)(2)(iii)(B) 
/I through  fSjof  this  section. 

(B)  The  Administrator  may  require,  at 
any  time,  any  owner  or  operator  of  a 
facility  which  is  exempt  from  the 
limitations  of  paragraphs  (b)(2)(iii)(B) 
(1)  through  (5)  of  this  section  because  of 
paragraph  {b)(2)(ii)(B)  to  perform  tests 
using  the  applicable  test  methods  and 
procedures  specified  in  paragraph  (a)(4) 
of  this  section  to  demonstrate  that  the 
facility  is  exempt  from  the  limitations  of 
paragraphs  (b)(2)(iii)(B)  /I  j  through  (5) 
of  this  section. 

(3)  Disposal  of  Materials  Containing 
Volatile  Organic  Compounds. 

(i)  Definitions. 

(A)  For  the  purpose  of  paragraph 
(b)(3)  of  this  section,  the  general 
definitions  in  paragraph  (a)(3)  of  this 
section  apply. 

(B)  Fpr  the  purpose  of  paragraph  (b)(3) 
of  this  section,  the  following  definitions 
also  apply: 

Biodegradable  waste  means  any 
organic  waste  that  can  be  broken  down 
into  its  basic  elements  by 
microorganisms. 

Biodegradable  waste  disposal  facility 
means  any  facility  which  is  operated  as 
a  business  or  owned  by  a  state  or 
municipality  and  is  used  to  treat,  store, 
or  dispose  of  biodegradable  waste  or  to 
reclaim  or  recycle  organic  compounds 
or  gases  from  biodegradable  wastes. 

Organic  waste  disposal  facility  means 
any  facility  which  is  operated  as  a 
business  or  owned  by  a  state  or 
municipality  and  is  used  to  treat,  store, 
or  dispose  of  organic  wastes  that  contain 
VOCs  or  to  reclaim  or  recycle  organic 
compounds  or  gases  from  organic 
wastes  that  contain  VOCs.  Such 
facilities  include,  but  are  not  limited  to. 
biodegradable  waste  disposal  facilities 
(e.g..  landfills);  publicly  owiifd 
treatment  works:  hazardous  waste 
treatment,  storage,  and  disposal 
facilities;  and  sewage  .sludge,  solid 
waste,  and  hazardous  waste 
incinerators. 

Publicly  owned  treatment  work 
(POTW)  means  any  device  or  system 
which  is  owned  by  a  state  or 
municipality  and  is  used  to  treat 
(including  recycling  and  reclamation) 
municipal  sewage  or  intiustrial  liquid 
waste. 

(ii)  Applicability.  The  requirements  of 
paragraphs  (b)(3)  (iii),  (iv),  (v).  and  (vi) 
of  this  section  shall  apply  to  any  owner 
or  operator  of  any  organic  waste 
disposal  facility  located  in  the  control 
area  as  defined  in  paragraph  (a)(1)  of 
this  section. 

(iii)  Specific  Provisions. 

(A)  Each  ov\Tier  or  operator  of  a  source 
subject  to  the  PIP  VOC  emissions  cap 
program  as  defined  in  paragraph 


(b)(l)(ii)  of  this  section  shall  submit  a 
VOC  emissions  reduction  compliance 
plan  to  the  Administrator  by  January  1, 
1999.  The  plan  shall  be  prepared  for  the 
years  2001  through  2005  and  shall 
include  all  of  the  information  specified 
in  paragraphs  (b)(l)(iii)(A)  fij  through 
(5)  of  this  section.  Each  owner  or 
operator  shall  submit  a  revised  plan  to 
the  Administrator  within  30  calendar 
days  of  receipt  of  comments  from  the 
Administrator.  Each  owner  or  operator 
shall  comply  at  all  times  with  the 
provisions  of  the  most  recent  plan 
approved  by  the  Administrator. 

(1)  The  name,  title,  address,  and 
telephone  number  of  the  owner  or 
operator  of  the  facility,  and  of  each 
person  responsible  for  preparing  the 
information  required  under  paragraph 
(b)(l)(iii)(A)/2;  of  this  section. 

(2)  Baseline  VOC  emissions  shall  be 
calculated  for  each  facility.  Baseline 
emissions  for  each  facility  shall  equal 
the  sum  of  VOC  emissions  from  all 
emissions  sources  at  the  facility 
including  emissions  associated  wiih  the 
use  of  architectural  coatings  and  clean- 
up solvents.  Baseline  emissions  shall  be 
calculated  as  specified  in  paragraph 
(a)(4)(.Kii)  and  (a)(4)(xiii)  of  this  section. 

(3)  Methods  to  be  employed  by  the 
ounier  or  operator  to  limit  VOC 
emissions  from  emissions  sources  to 
within  the  emissions  level  required  in 
paragraphs  (b)(2)(iii)(B)  (1)  through  (5) 
of  this  section.  Methods  may  include 
bui  are  not  limited  to: 

(i)  Installation  of  capture  systems  and 
control  devices; 

(ii)  Modifications  to  increase  the 
efficiency  of  existing  capture  systems 
and/or  control  devices; 

(iii)  Process  modifications  and/or 
substitutions;  and 

(iv)  Reduction  in  operating  schedules 
for  one  or  more  emissions  sources  at  the 
facility.  For  those  facilities  choosing  to 
comply  through  use  of  reduced 
operating  schedules,  operating 
schedules  for  baseline  emissions  levels 
and  for  emissions  levels  starting  January 
1,  2001,  continuing  for  a  period  not  less 
than  5  years. 

(-4)  Projections  of  annual  VOC 
emissions  for  each  emissions  source 
through  the  year  2005  after  application 
of  the  reduction  methods  described  in 
paragraphs  (b)(2)(iii)(A)(Jj  of  this 
section. 

'(5)  For  all  sources  subject  to  the  FIP 
cap  reduction  requirements,  all 
information  required  as  part  of  the 
facility's  Title  V  operating  permit.  For 
sources  not  subject  to  Title  V,  sources 
shall  submit  all  information  which 


would  be  required  for  sources  subject  to 
Title  V.'* 

(B)  Beginning  January  1,  2001,  each 
owner  or  operator  of  a  facility  which  is 
subject  to  the  limitations  of  this 
paiagraph  because  of  paragraph  (b)(3){ii) 
of  this  section  shall  limit  total  VOC 
emissions  from  the  subject  faciUty  to  the 
level  calculated  by  the  following 
equations: 

n 

R,„,,<^RJI -(0.04  thru  0.09))       (1) 

I- 1 
(See  footnote  to  paragraph 
(b)(l)(iii)(B)n^  of  this  section) 
where 

R2()o  I -Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2001  in  units  of  kg  (lbs)  per  month, 
Ro=Basehne  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(3)(iii)(A)f2;  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

n 

R,(v,,<^RJl -(0.08  thru  0.18))       (2) 

(See  footnote  to  paragraph 
(b)(l)(iii)(B)f  i;  of  this  section.) 
where 

R:(X)2=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2002  in  units  of  kg  (lbs)  per  month, 
R«,=Baselino  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(3)(iii)(A)f2;  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

n 

R,„„<5^R^(1 -(0.12  thru  0.27))       (3) 

i=l 

(See  footnote  to  paragraph 
(b)(l)(iii)(B)fJj  of  this  section.) 


"This  information  shai!  include,  for  example, 
tKSt  or  dcmonslrution  methodii  used  to  demon.stra'.e 
acliievement  of  the  \'OC  emissions  reductions 
required  in  paragraphs  (b)(l)(iii)(ni  0/ through  ^5/ 
of  this  section.  The  methods  mpy  include  but  are 
not  limiled  to: 

(1)  the  test  miithods  and  procedures  specified  in 
paragraph  (a)(4)  of  this  section,  and 

(2)  data  and  engineering  calculations  approved  by 
^iP.^  documenting  process  modiHcations  that  were 
made  to  reduce  VOC  emissions. 
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where 

Rjt«.i=Allowable  VCX:  for  all  emissions 
I  sources  at  the  facility  for  the  year 
'  2003  in  units  of  kg  (lbs)  per  month, 

Ro?=Baseline  VOC  emissions  in  units  of 
kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(3)(iii)(A)(2)  of  this  section. 

i=$ubscript  denoting  a  specific 
emissions  source,  and 

n=[rotal  number  of  emissions  sources  at 
the  facihty. 


R 


X«4 


^Z^od -(016  thru  0.36))       (4) 


i=l 


(Sea  footnote  to  paragraph 

(b)  l){iii)(B)flj  of  this  section) 

where 

R2(»4=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 
2004  in  units  of  kg  (lbs)  per  month, 
R„=Baseline  VOC  emissions  in  units 
of  kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(3)(iii)(A)r2;  of  this  section. 

i=SJiibscript  denoting  a  specific 
emissions  source,  and 

n=TDtal  number  of  emissions  sources  at 
the  facility. 

(See  footnote  to  paragraph 

D^](\mi)[B)(l]  of  this  section) 


'^>a'>  ^S^od -(0-20 Uiru 0.45))       (5) 


I 


1=1 


whi  !|-e 

R:4i='''^llowable  VOC  for  all  emissions 
!  sources  at  the  facihty  for  the  year 
|2005  in  units  of  kg  (lbs)  per  mondi, 
R.-Basehne  VOC  emissions  in  units  of 
kg  (lbs)  per  month  for  each 
!missions  source  at  the  facility. 
Baseline  emissions  shall  be 
I  :alculated  in  accordance  with  the 
equiremeiits  specified  in  paragraph 
h)(?)(iiil(A)(2)  of  this  section. 
i-Suiscript  denoting  a  specific 

((missions  source,  and 
n=7  ( tal  number  of  emissions  sources  at 
I  he  facility. 
•  (i  .•  Reporting.  Each  owner  or  operator 
of  a  ( icility  which  is  subject  to  the 
limit  itions  of  paragraphs  (b)(3)(:ii)(B) 
(1)  t  ■  rough  (5)  of  this  section,  as 
des(  1  ibed  under  paragraph  (b)(3](ii)  of 
this  gection  shall  stibmit  to  the 
Administrator  by  March  1  of  each 
cale  TJdar  year,  beginning  in  2002,  a 
cert,  ilrarion  of  compliance  with  this 
sect  An  for  the  previous  calendar  year. 
Th:fjfcf>rtification  shall  include: 


(A)  A  declaration  that  the  facihty  is  in 
compliance  with  all  of  the  requirements 
of  this  section;  and 

(B)  Documentation  of  methods  used  to 
achieve  the  VOC  emissions  reductions 
required  in  paragraphs  (b)(3)(iii)(B)  (1) 
through  (5)  of  this  section. 

(v)  Recordkeeping.  Each  owner  or 
operator  of  a  facility  which  is  subject  to 
the  hmitations  of  paragraphs 
(b)(3)(iii)(B)  Cl^  through  ^5^  of  this 
section,  as  described  under  paragraph 
(b)(3)(ii)  of  this  section,  shall  collect  and 
record  all  information  necessary  to 
demonstrate  compliance  with  the 
limitations  of  paragraphs  (b){3)(iii)(B) 
(1)  through  (5)  of  this  section  for  each 
emissions  source  and  maintain  the 
information  at  the  facihty  for  a  period 
of  five  (5)  years.  The  information  shall 
be  collected  and  recorded  each  day  of 
each  calendar  year  beginning  in  2001 
and  ending  with  2005. 

(vi)  Testing  and  Monitoring.  The 
Administrator  may  require,  at  any  time, 
any  owner  or  operator  of  a  facility 
subject  to  the  limitations  of  paragraphs 
(b)(3)(iii)(B)  (1)  through  (5)  of  this 
section,  as  described  under  paragraph 
(b)(3)(ii)  of  this  section,  to  perform  tests 
using  the  applicable  test  methods  and 
procedures  specified  in  paragraph  (a)(4) 
of  this  section  and/or  to  install 
m.onitoring  equipment  specified  in 
paragraph  (a)(4)(iv)(B)  of  this  section  to 
demonstrate  compliance  with  the 
limitations  of  paragraphs  (b)(3)(iii)(B) 
/7j  through  (3)  of  {his  section. 

(4)  Commercial  Food  Preparation 
and  for  Baking. 
(i)  Definitions. 

(A)  For  the  purpose  of  paragraph 
(b)(4)  of  this  section,  the  general 
definitions  in  paragraph  (a)(3)  of  this 
section  apply. 

(Q)  For  ttie  purpose  of  paragraph  (b)(4) 
of  this  section,  the  following  definitions 
also  apply: 

Brandy-making  facility  means  a 
facility  that  distills  wine,  tfic  refuse  of 
a  wine  press,  or  any  other  fermented 
fruit  juices  to  produce  alcoholic  hquors. 

Charcoal  means  any  substance 
obtained  by  charring  wood  or  any  other 
organic  mntti^r  by  a  process  ot 
smothered  combustion  to  exclude  air. 
Commercial  baking  facility  means  a 
facility  that  bakes  bread,  biscuits,  rolls, 
pies,  cakes,  cookies,  or  other  similar 
products. 

Commercial  charbroihng  facility 
means  a  facility  that  broils  any  type  of 
food  over  a  charcoal  or  gas-fired  broiler. 

Food  preparation  facihty  mean.5  any 
commercial  baking,  commercial 
charbroiling,  wine-  or  brandy-making, 
fniit  and  vegetable  preservation,  grain 
mill  production,  vegetable  oil 
production,  or  malt  l>evorage  production 


facility.  This  definition  includes    ' 
restaurants  involved  in  activities 
described  in  the  previous  sentence. 

Fruit  and  vegetable  presen'ation 
facility  means  a  facility  that  preserves 
food  by,  but  not  limited  to,  canning, 
curing,  pickling,  salting,  smoking, 
cooking,  or  freezing. 

Grain  mill  production  facility  means  a 
facility  that  grinds  any  grain  including, 
but  not  lim.ited  to,  wheat,  rice,  com.  or 
rye  into  flour  or  meal. 

Malt  beverage  production  facility 
means  a  facility  engaged  in  malting, 
fermentation,  aging,  or  packaging  of 
barley  or  any  other  grain  for  the  purpose 
of  producing  an  alcoholic  beverage. 

Vegetable  oil  production  facility 
means  a  facility  that  extracts  oil  from 
any  vegetable  seed. 

Wine-  or  brandy-making  facility 
means  a  facility  that  ferments  juices 
from  grapes  or  any  other  fruit  for  the 
purpose  of  producing  alcoholic 
beverages. 

(ii)  Applicability. 

(A)  The  requirements  of  paragraphs 
(b)(4)  (iii)(A),  (iii)(B).  (iv)(A).  (v)(A).  and 
(vi)(A)  of  this  section  shall  apply  to  any 
owner  or  operator  of  a  commercial  food 
preparation  facility  located  in  the 
control  area  as  defined  in  paragraph 
(a)(1)  of  tliis  section  at  which  VOC 
emissions  are  greater  than  or  equal  to    - 
4.5  kg  (10  lbs)  during  any  one  day. 

(B)  The  requirements  of  paragraphs 
(b)(4)  (iv){B),  (v)(B).  and  (vi)(B)^of  this 
section  shall  apply  to  any  owner  or 
operator  of  a  commercial  food 
preparation  facility  located  in  t.he 
applicable  area  specified  in  paragraph 
(b)(4)(ii)(A)  of  this  section  at  which  total 
uncontrolled  VOC  emissions  from  all 
emissions  sources  are  always  less  than 
4.5  kg  (10  lbs)  during  any  one  day.  If 
VOC  emissions  from  a  facility  which  is 
exempt  from  the  limitations  of 
paragraph  (b](4)(iii)(B)  of  this  section 
ever  exceed  4.5  kg  (10  lbs)  during  any 
one  day  on  or  after  January  1 ,  2000.  the 
facility  will  lose  its  exempt  status,  and 
the  owner  or  operator  shall  comply  with 
the  requirements  of  paragraphs  (b)(4) 
(iii)(B).  (iv)(A),  (v)(A),  and  (vi)(A)  of  this 
section  beginning  January  1  of  the 
calendar  year  folloiving  the  date  of  the 
exceedance. 

(iii)  Specific  Provisions. 

(A)  Each  ouiier  or  operator  of  a  source 
subject  to  the  FIP  VOC  emissions  cap 
program  as  defined  in  paragraph 
(b)(l)(ii)  of  this  section  shall  submit  a 
VOC  emissions  reduction  compliance 
plan  to  the  Administrator  by  Jan'iar\'  1. 
1999.  The  plan  shall  be  prepared  for  the 
years  2001  through  2005  and  shall 
include  all  of  the  information  specifif^d 
in  paragraphs  (b)(l)(iii)(A)  ^7;  through 
(5)  of  this  section.  Each  owiier  or 
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operator  shall  submit  a  revised  plan  to 
the  Administrator  within  30  calendar 
days  of  receipt  of  comments  from  the 
Administrator.  Each  owner  or  operator 
shall  comply  at  all  times  with  the 
provisions  of  the  most  recent  plan 
approved  by  the  Administrator. 

(l)The  name,  title,  address,  and 
telephone  number  of  the  owner  or 
operator  of  the  facility,  and  of  each 
person  responsible  for  preparing  the 
information  required  under  paragraph 
(b)(l)(iii)(A)^2j  of  this  section. 

(2)  Baseline  VOC  emissions  shall  be 
calculated  for  each  facility.  Baseline 
emissions  for  each  facility  shall  equal 
the  sum  of  VOC  emissions  from  all 
emissions  sources  at  the  facility 
including  emissions  associated  with  the 
use  of  architectural  coatings  and  clean- 
up solvents.  Baseline  emissions  shall  be 
calculated  as  specified  in  paragraphs 
(a)(4)(xii)  and  (a)(4)(xiii)  of  this  section. 

(3)  Methods  to  be  employed  by  the 
owner  or  operator  to  limit  VOC 
emissions  from  emissions  sources  to 
within  the  emissions  level  required  in 
paragraphs  (b)(2)(iii)(B)  ^i;  through  (5) 
of  this  section.  Methods  may  include 
but  are  not  limited  to: 

(i)  Installation  of  capture  systems  and 
control  devices; 

(ii)  Modifications  to  increase  the 
efficiency  of  existing  capture  systems 
and/or  control  devices; 

(Hi)  Process  modifications  and/or 
substitutions;  and 

(iv)  Reduction  in  operating  schedules 
for  one  or  more  emissions  sources  at  the 
facility.  For  those  facilities  choosing  to 
comply  through  use  of  reduced 
operating  schedules,  operating 
schedules  for  baseline  emissions  levels 
and  for  emissions  levels  starting  January 
1.  2001.  continuing  for  a  period  not  less 
than  5  years. 

(4)  Projections  of  annual  VOC 
emissions  for  each  emissions  source 
through  the  year  2005  after  application 
of  the  reduction  methods  described  in 
paragraphs  {b)[2)(iu)[A)(3)  of  this 
section. 

(5)  For  all  sources  subject  to  the  PIP 
cap  reduction  requirements,  all 
information  required  as  part  of  the 
facility's  Title  V  operating  permit.  For 
sources  not  subject  to  Title  V,  sources 
shall  submit  all  information  which 
would  be  required  for  sources  subject  to 
Title  V.  15 


"This  information  shall  include,  for  example, 
test  or  demonstration  methods  used  to  demonstrate 
achievement  of  the  VCXi;  emissions  reductions 
required  in  paxa|;raphs  (b)(l)(iii)(B)  MMhrough  ^5/ 
of  this  section.  The  methods  may  include  but  are 
not  limited  to: 

(1  j  the  test  methods  and  procedures  spcci.led  in 
paragraph  (a)(4j  of  this  section,  and 


(B)  Beginning  January  1.  2001.  each 
owner  or  operator  of  a  facility  which  is 
subject  to  the  limitations  of  this 
paragraph,  as  described  under 
paragraph  (b)(4)(ii)(A)  of  this  section 
shall  limit  total  VOC  emissions  from  the 
subject  facility  to  the  level  calculated  by 
the  following  equations: 

n 

Rzoo.^Z'^oO- (004  th™  009))       (1) 

1=1 
(See  footnote  to  paragraph 
(b){\){m)iB)(l)  of  this  section.) 
where 

R2ooi= Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2001  in  units  of  kg  (lbs)  per  month. 
Ro=Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(4)(iii)(A)f2j  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

n 

^2002^X^0(1 -(008  thru  0.18))       (2) 

i=l 

(See  footnote  to  paragraph 
(b)(l)(iii)(B)^i;  of  this  section.) 
where 

R2oo2=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2002  in  units  of  kg  (lbs)  per  month, 
R„=Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b){4)(iii)(A)f2j  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

n 

^200.1  ^Z  Rod- (0-12  thni  0.27))      (3) 

i=l 

(See  footnote  to  paragraph 
(b)(l)(iii)(B)(l)  of  this  section.) 
where 

R2oo3=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2003  in  units  of  kg  (lbs)  per  month, 
Ro=Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 


(2)  data  and  engineering  calculations  approved  by 
EPA  documenting  process  modifications  that  were 
made  to  reduce  VOC  emissions. 


calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(4)(iii)(A)f2;  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

n 

R20O4^S'^o(l -(016  thru  0.36))      (4) 

1=1 
(See  footnote  to  paragraph 
(b)(l)(iii)(B)(i;  of  this  section.) 
where 

R2oo4=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2004  in  units  of  kg  (lbs)  per  month, 
Ro=Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(4)(iii)(A)^2;  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

R2m5^Z Rod -(0-20  thru  0.45))       (5) 

1=1 
(See  footnote  to  paragraph 
(b)(l)(iii)(B)f  j;  of  this  section.) 
where 

R2oo5=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2005  in  units  of  kg  (lbs)  per  month, 
Ro= Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(4)(iii)(A)f2;  of  this  section. 
i=Subscript  denoting  a  specific 

emissions  source,  and 
n=Total  number  of  emissions  sources  at 
the  facility, 
(iv)  Reporting. 

(A)  Each  owner  or  operator  of  a 
facility  which  is  subject  to  the 
limitations  of  paragraphs  (b)(4)(iii)(B) 
(1)  through  (5)  of  this  section,  as 
described  under  paragraph  (b)(4)(ii)(A) 
of  this  section  shall  submit  to  the 
Administrator  by  March  1  of  each 
calendar  year,  beginning  in  2002,  a 
certification  of  compliance  with  this 
section  for  the  previous  calendar  year. 
This  certification  shall  include: 

(1)  A  declaration  that  the  facility  is  in 
compliance  with  all  of  the  requirements 
of  this  section;  and 

(2)  Documentation  of  methods  used  to 
achieve  the  VOC  emissions  reductions 
required  in  paragraphs  fb)(4)(iii)(B)  (1) 
through  (5)  of  this  section. 
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(B)  Each  owner  or  operator  of  a 
facility  which  is  exempt  from  the 
linjitations  of  paragraphs  (b)(4)(iij)(B) 
n^  through  (5)  of  this  section,  as 
described  under  paragraph  (b)(4)(ii)(B) 
of  this  section  shall  comply  with  the 
following: 

Cll  By  January  1,  2000,  the  owner  or 
operator  shall  certify  to  the 
Adtministrator  that  the  facility  is  exempt 
from  the  limitations  of  paragraphs 
(b)|4)(iii)(B)  Ti;  through  fs;  of  this 
soGtion.  This  certification  shall  include: 

ff)  A  declaration  that  the  facility  is 
exempt  from  the  limitations  of 
paragraphs  (b)(4Kiii)(B)  (?;  through  (5) 
of  this  section,  as  described  under 
paragraph  (b)(4){ii)(B)  of  this  section; 
and 

m]  Calculations  which  demonstrate 
thajt  total  baseline  VOC  emissions  from 
all  lemissions  sources  at  the  facility  are 
and  will  remain  less  than  4.5  kg  (10  lbs) 
during  any  one  day.  Baseline  emissions 
shall  be  calculated  in  accordance  with 
the  procedures  specified  in  paragraphs 
(b)(4)(iii)(A)  /i;and  (2)  of  this  section. 
^i?^On  and  after  January  1,  2000,  the 
owher  or  operator  shall  notify  the 
Adjninistrator  of  any  record  showing 
that  total  VOC  emissions  from  the 
facihty  exceeded  4.5  kg  (10  lbs)  during 
any  one  day  by  sending  a  copy  of  such 
record  to  the  Administrator  within  30 
calendar  days  after  the  exceedance 
occ|iirs. 
(i)  Recordkeeping. 
(A)  Each  owner  or  operator  of  a 
facility  which  is  subject  to  the 
limitations  of  paragraphs  (b)(4)(iii)(B) 
(1)  through  (5)  of  this  section,  as 
described  under  paragraph  (b)(4){ii)(A) 
of  this  section,  shall  collect  and  record 
all  information  necessary  to 
deraonstrate  comphance  with  the 
limitations  of  paragraphs  (b)(4)(iii){B) 
(1)  through  (5)  of  this  section  for  each 
emijssions  source  and  maintain  the 
infrjrmation  at  the  facility  for  a  period 
of  five  (5)  years.  The  information  shall 
be  Gollected  and  recorded  each  day  of 
each  calendar  year  beginning  in  2001 
and!  ending  with  2005. 

(^)  Each  owner  or  operator  of  a 
facility  which  is  exempt  from  the 
limitations  of  paragraphs  (b)(4)(iii)(B) 
(1)  tjhrough  (5)  of  this  section,  as 
described  under  paragraph  (l))(4)(ii)(E) 
of  this  section,  shall  collect  and  record 
all  inlformation  necessary  to 
demonstrate  that  total  VOC  emissions 
from  all  emissions  sources  are  less  than 
4.5  :g  (10  lbs)  during  each  day  and 
mai  itain  the  information  at  the  facility 
for  £  period  of  five  (5)  years.  The 
information  shall  be  collected  and 
recorded  each  day  of  each  calendar  year 
beginning  in  2001  and  ending  with 
20011, 


(vi)  Testing  and  Monitoring. 

(A)  The  Administrator  may  require,  at 
any  time,  any  owner  or  operator  of  a 
facility  subject  to  the  limitations  of 
paragraphs  (b){4)(iii)(B)  fl^  through  (5) 
of  this  section,  as  described  under 
paragraph  (b)(4)(ii)(A)  of  this  section,  to 
perform  tests  using  the  applicable  test 
methods  and  procedures  specified  in 
paragraph  (a)(4)  of  this  section  and/or  to 
install  monitoring  equipment  specified 
in  paragraph  (a)(4)(iv)(B)  of  this  section 
to  demonstrate  compliance  with  the 
limitations  of  paragraphs  (b)(4)(iii)(B) 

/^l  through  (5)  of  this  section. 

(B)  The  Administrator  may  require,  at 
any  time,  any  owner  or  operator  of  a 
facility  which  is  exempt  from  the 
limitations  of  paragraphs  (b)(4)(iii)(B) 
(1)  through  (5)  of  this  section  because  of 
paragraph  (b)(4)(ii)(B)  of  this  section  to 
perform  tests  using  the  applicable  test 
methods  and  procedures  specified  in 
paragraph  (a)(4)  of  this  section  to 
demonstrate  that  the  facility  is  exempt 
from  the  limitations  of  paragraphs 
(b){4)(iii)(B)  riy  through  ^5^  of  this 
section. 

(5)  Petroleum  and  Natural  Gas 
Extraction.  Processing,  and  Storage. 
(i)  Definitions. 

(A)  For  the  purpose  of  paragraph 
(b)(5)  of  this  section,  the  general 
definitions  in  paragraph  (a)(3)  of  this 
section  apply. 

(B)  For  tne  purpose  of  paragraph  (b)(5) 
of  this  section,  the  following  definitions 
also  apply: 

Crude  oil  means  a  naturally  occurring 
mixture  which  consists  of  hydrocarbons 
and  sulfur,  nitrogen,  or  oxygen 
derivatives  of  hydrocarbons  and  which 
is  a  liquid  at  standard  conditions. 

Extraction  facility  .means  any  facility 
where  drilling  and  servicing  equipment, 
flow  lines,  separators,  gathering  lines, 
and  auxiliary  nontransportation  related 
equipment  are  used  to  extract  petroleum 
or  natural  gas  from  a  well. 

Gasoline  means  any  petroleum 
distillate  which  is  used  as  a  motor  .fuel. 

Petroleum  means  the  crude  oil 
removed  from  the  earth  and  the  oils 
derived  from  tar  sands,  shale,  and  coril. 

Procebsing  facility  metins  any  facility 
whore  petroleum  or  natural  gas  is  usf^^d 
as  a  feedstock  to  produce  gasoline, 
kerosene,  distillate  fuL^l  oils,  residual 
fuel  oils,  lubricants,  or  other  relatod 
products. 

Storage  facility  me^ns  any  extraction 
facility,  processing  facility,  bulk 
gasoline  plant,  bulk  gasoline  terminal, 
or  any  petroleum  storage  farility  which 
distributes  petroleu.m,  natural  gas.  or 
gasoline  to  retail  outlet  and  wholesjilo 
purchaser-consumer  facifities.  This 
definition  does  not  apply  to  retail 
gasoline  service  sf.ntions. 


(ii)  Applicability.  The  requirements  of 
paragraphs  (b)(5)  (iii).  (iv).  (v).  and  (vi) 
of  this  section  shall  apply  to  any  owner 
or  operator  of  any  petroleum  or  natural 
gas  extraction,  processing,  or  storage 
facility  located  in  the  control  area  as 
defined  in  paragraph  (a)(1)  of  this 
section, 
(iii)  Specific  Provisions. 
(A)  Each  owner  or  operator  of  a  source 
subject  to  the  FTP  VOC  emissions  cap 
program  as  defined  in  paragraph 
(b)(l)(ii)  of  this  section  shall  submit  a 
VOC  emissions  reduction  compliance 
plan  to  the  Administrator  by  January  1. 
1999.  The  plan  shall  be  prepared  for  the 
years  2001  through  2005  and  shall 
include  all  of  the  information  sf)ecified 
in  paragraphs  (b)(l)(iii)(A)  [1]  through 
(5)  of  this  section.  Each  owTier  or 
operator  shall  submit  a  revised  plan  to 
the  Administrator  writhin  30  calendar 
days  of  receipt  of  comments  from  the 
Administrator.  Each  owner  or  operator 
shall  comply  at  all  times  with  the 
provisions  of  the  most  recent  plan 
apnroved  by  the  Administrator. 

[1]  The  name,  title,  address,  and 
telephone  number  of  the  owmer  or 
operator  of  the  facility,  and  of  each 
person  responsible  for  preparing  the 
information  required  under  paragraph 
(b)(l)(iii)(A)(2)  of  this  section. 

(2)  Baseline  VOC  emissions  shall  be 
calculated  for  each  facility.  Baseline 
emissions  for  each  facility  shall  equal 
the  sum  of  VOC  emissions  from  all 
emissions  sources  at  the  facility 
including  emissions  associated  with  the 
use  of  architectural  coatings  and  clean- 
up solvents.  Baseline  emissions  shall  be 
calculated  as  specified  in  paragraph 
(a)(4)fxii)  and  (a)(4)(xiii)  of  this  section. 

(.?)  Niethods  to  be  employed  by  the 
owner  or  operator  to  limit  VOC 
emissions  from  emissions  sources  to 
wittiin  tlie  emissions  level  requia>d  in 
par.i-r.'f'hs  (b)(2)(iii)(B)  H)  through  (5) 
of  this  section  Methods  may  include 
but  ar".  not  limited  to: 

(/)  L-'staliation  of  capture  systems  and 
ccijilro!  devices: 

(/;)  >  fodificalions  to  increase  the 
efi;ci.;nr  v  of  exi.stirg  capture  systems 
aiid  i.r  control  drvices; 

('.,')  Process  modifications  and/or 
substitutions;  and 

(r. ;  Kaduction  in  operating  schedules 
for  one  or  more  emissions  sources  at  the 
facility.  For  those  facilities  choosing  to 
cor.iply  through  use  of  reduced 
oper.iting  schedules,  operating 
scli.'dules  for  baseline  emissions  levels 
and  for  emissions  levels  starting  January 
1 .  2001.  continuing  for  a  period  not  less 
th;in  5  years, 

[4]  Projections  of  annual  VOC 
emissions  for  each  emissions  source 
throu[,h  the  year  2005  after  application 
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of  the  reduction  methods  described  in 
paragraphs  (b)(2)(iii)(A)(3)  of  this 
section. 

(5)  For  all  sources  subject  to  the  PIP 
cap  reduction  requirements,  all 
information  required  as  part  of  the 
facility's  Title  V  operating  peiroit.  For 
sources  not  subject  to  Title  V,  sources 
shall  submit  all  information  which 
would  be  required  for  soiuces  subject  to 
Title  V.  "6 

(B)  Beginning  January  1.  2001,  each 
owner  or  operator  of  a  facility  which  is 
subject  to  the  limitations  of  this 
paragraph  because  of  paragraph  (b)(5)(ii) 
of  this  section  shall  limit  total  VOC 
emissions  from  the  subject  facility  to  the 
level  calculated  by  the  following 
equations: 

n 

R200i^S'^o(l- (0-04  thni  0.09))       (1) 

(See  footnote  to  paragraph 
(b)(l)(iii)(B){I)  of  this  section.) 

where 
R2ooi=  Allowable  VOC  for  all 
emissions  sources  at  the  facility  for 
the  year  2001  in  units  of  kg  (lbs)  per 
month. 

Ro=Baseline  VOC  emissions  in  units  of 
kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(5)(iii)(A)(2)  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

n 

R;co:^XRo(>-(0-08thru0.18))      (2) 

i=l 

(See  footnote  to  paragraph 

(b)(l)(iii)(B)(l)  of  this  section.) 

where 

R2oo2=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 
2002  in  units  of  kg  (lbs)  per  month. 

Ro=Baseline  VOC  emissions  in  units  of 
kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(5)(iii)(A)(2)  of  this  section. 


"This  information  shall  include,  for  example, 
test  or  demonstration  methods  used  to  demonstrate 
achievement  of  the  VOC  emissions  reductions 
required  in  paragraphs  (b)(l)(iii)(B)  (I)  through  (5) 
of  this  section.  The  methods  may  include  but  are 
not  limited  to;  (1)  The  test  methods  and  procedures 
specified  in  paragraph  (a)(4)  of  this  section,  and  (2) 
data  and  engineering  calculations  approved  by  EPA 
documenting  process  modifications  that  were  made 
to  feduce  VOC  emissions. 


i=Subscript  denoting  a  specific 

emissions  source,  and 
n=Total  number  of  emissions  sources  at 

the  facility. 

R2oo3^SRoO-(012thru0.27))      (3) 

i=l 

(See  footnote  to  paragraph 
(b)(l)(iii)(B)(l)  of  this  section.) 
where 

R2oo3=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2003  in  units  of  kg  (lbs)  per  month, 
Ro=Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(5)(iii)(A)(2)  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

n 

R2004^Z^o(l-<016thni0.36))       (4) 

1=1 
(See  footnote  to  paragraph 
{b)(l)(iii)(B)(l)  of  this  section.) 
where 

R2oo4=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2004  in  units  of  kg  (lbs)  per  month. 
Ro=Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(5)(iii)(A)(2)  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

n 

R2005^S'^o(> -(0-20  thru  0.45))       (5) 

i=l 

(See  footnote  to  paragraph 
(b)(l)(iii)(B)(I)  of  this  section.) 
where 

R2(X)5=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2005  in  units  of  kg  (lbs)  per  month, 
Ro=Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(5)(iii)(A)(2)  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 


(iv)  Reporting.  Each  owner  or  operator 
of  a  facihty  which  is  subject  to  the 
limitations  of  paragraphs  (b)(5)(iii)(B) 
(1)  through  (5)  of  this  section,  as 
described  under  paragraph  (b)(5)(ii)  of 
this  section  shall  submit  to  the 
Administrator  by  March  1  of  each 
calendar  year,  beginning  in  2002.  a 
certification  of  compliance  with  this 
section  for  the  previous  calendar  year. 
This  certification  shall  include: 

(A)  A  declaration  that  the  facility  is  in 
compliance  with  all  of  the  requirements 
of  this  section;  and 

(B)  Documentation  of  methods  used  to 
achieve  the  VOC  emissions  reductions 
required  in  paragraphs  (b)(5)(iii)(B)  (1) 
through  (5)  of  this  section. 

(v)  Recordkeeping.  Each  owner  or 
operator  of  a  facility  which  is  subject  to 
the  limitations  of  paragraphs 
(b)(5)(iii)(B)  (Ij  through  (5)  of  this 
section  because  of  paragraph  (b)(5)(ii)  of 
this  section  shall  collect  and  record  all 
information  necessary  to  demonstrate 
compliance  with  the  limitations  of 
paragraphs  (b)(5)(iii)(B)  ^i;  through  (5) 
of  this  section  for  each  emissions  source 
and  maintain  the  information  at  the 
facility  for  a  period  of  five  (5)  years.  The 
information  shall  be  collected  and 
recorded  each  day  of  each  calendar  year 
beginning  in  2001  and  ending  with 
2005. 

(vi)  Testing  and  Monitoring.  The 
Administrator  may  require,  at  any  time, 
any  owner  or  operator  of  a  facility 
subject  to  the  limitations  of  paragraphs 
(b)(5)(iii)(B)  {1}  through  (5)  of  this 
section  because  of  paragraph  (b)(5)(ii)  of 
this  section  to  perform  tests  using  the 
applicable  test  methods  and  procedures 
specified  in  paragraph  (a)(4)  of  this 
section  and/or  to  install  monitoring 
equipment  specified  in  paragraph 
(a)(4)(iv)(B)  of  this  section  to 
demonstrate  compliance  with  the 
limitations  of  paragraphs  (b)(5)(iii)(B) 
(1)  through  (5)  of  this  section. 

(c)  Incorporated  by  Reference.  The 
materials  listed  below  are  incorporated 
by  reference.  The  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Office  of  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.1^  These  m.aterials  are 
incorporated  as  they  exist  on  the  date  of 
approval,  and  a  notice  of  any  change  in 
these  materials  will  be  published  in  the 
Federal  Register. 

(1)  ASTM  D3925-«l  (1985)  Standard 
Practice  for  Sampling  Liquid  Faints  and 
Related  Pigment  Coating. 

(2)  ASTM  E300  Standard  Practice  for 
Sampling  Industrial  Chemicals. 


"Incorporation  by  reference  is  pending  approval 
by  the  Office  of  Federal  Register. 
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(3)  ASTM  Dl 475-85:  Standard  Test 
Method  for  Density  of  Paint,  Varnish, 
Lacquer  and  Related  Products. 

(4)  ASTIA  D2369-87:  Standard  Test 
Method  for  Volatile  Content  of  a 
Coating. 

(5)  ASTM  D3792-86:  Standard  Test 
Method  for  Water  Content  of  Water- 
Rexlucible  Paints  by  Direct  Injection  into 
a  Gas  Chromatograph. 

($}  ASTM  D4017-ai  (1987):  Standard 
Test  Method  for  Water  Content  in  Paints 
and  Paint  Materials  by  the  Karl  Fischer 
Method. 

(7)  ASTM  D4457-85:  Standard  Test 
Method  for  Determination  of 
Dichloromethane  and  1,1,1- 
Trichloroethane  in  Paints  and  Coatings 
by  Direct  Injection  into  a  Gas 
Chromatograph. 

(8)  ASTM  D2697-86:  Standard  Test 
Method  for  Volume  Non-volatile  Matter 
in  Clear  or  Pigmented  Coatings. 

(9)  AST\i  E180-85:  Standard  Practice 
for  Determining  the  Precision  Data  of 
ASTM  Methods  for  Analysis  and 
Testing  of  Industrial  Chemicals. 

(10)  ASTM  Method  D2B79-86: 
Standard  Test  Method  for  Vapor 
Pressure-Temperature  Relationship  and 
Initial  Decomposition  Temperature  of 
Liquids  by  Isoteniscope. 

§  52.2954    Stationary  and  area  source  caps 
(South  Coast).  IX 

(a)  General  Provisions. 

(1)  Applicability.  The  provisions  of 
this  section  shall  apply  to  all  stationary 
emission  sources  located  in  the  "control 
area"  as  defined  as  the  Los  Angeles- 
South  Coast  Air  Basin  ozone 
nonattainment  area  in  40  CFR  81 .305, 
an(^  all  other  persons  identified  in 
subsequent  applicability  paragraphs  in 
thi^  section. 

(2)  Compliance  dates.  Unless 
otherwise  specified  in  this  section, 
compliance  with  all  requirements  of  this 
section  is  required  as  of  [Insert  date  of 
publication  of  the  final  rule).  This 
paragraph  (a)(2)  shall  not  operate  to 
provide  additional  time  for  compUance 
under  Section  113(d)  of  the  Act,  42 
U.S.C  7413(d),  for  sources  subject  to 
compliance  as  of  [Insert  date  of 
publication  of  the  final  rule). 

(3)  Definitions.  For  the  purposes  of 
this  section,  the  following  definitions 
apply.  All  terms  not  defined  herein 
shall  have  the  meaning  given  them  in 
§52.2950. 

Actual  emissions  means  the  actual 
quantity  of  VOC  emissions  from  an 
emissions  source  during  a  particular 
time  period. 


i»tPA  intends  to  issue  a  supplemc!:tdl  documunt 
in  the  Federal  Re^ster  which  addresses  portions  of 
proppsed  §52.2954. 


Actual  emissions  rate  means  the 
actual  quantity  of  VOC  emissions  from 
an  emissions  source  per  unit  of  actual 
production  or  throughput. 

Agency  means  the  United  States 
Environmental  Protection  Agency. 

Air  contaminant  means  any  solid, 
liquid,  or  gaseous  matter,  any  odor,  or 
any  form  of  energy,  that  is  capable  of 
being  released  into  the  atmosphere  fi-om 
an  emission  source. 

Air  pollution  means  the  presence  in 
the  atmosphere  of  one  or  more  air 
contaminants  in  sufficient  quantities 
and  of  such  characteristics  and  duration 
as  to  be  injurious  to  human,  plant,  or 
animal  life,  to  health,  or  to  property,  or 
to  unreasonably  interfere  with  the  ' 
enjoyment  of  life  or  property. 

Air  pollution  control  equipment 
means  any  equipment  or  facility  of  a 
type  intended  to  eliminate,  prevent, 
reduce  or  control  the  emission  of 
specified  air  contaminants  to  the 
atmosphere. 

Allowable  emissions  rate  means  the 
most  stringent  of  the  applicable 
standards  in  40  CFR  parts  60  and  61;  the 
applicable  implementation  plan;  or  a 
federally  enforceable  permit. 

Baseline  emissions  means  the 
emissions  calculated  using  1990 
emission  inventory  data  in  the  affected 
FIP  areas  and  adjusted  for  emission 
reductions  projected  to  occur  by  the 
implementation  year  of  the  FIP  cap 
program  in  the  affected  FIP  area.  The 
basehne  shall  be  denominated  in 
pounds  per  year  of  FEP  cap  pollutant 
(e.g.,  pounds  of  VOC  per  year)  and 
monthly  caps  shall  be  prorated  based  on 
this  data. 

Coating  applicator  means  any 
equipment  or  device  including  but  not 
limited  to  cloth,  rollers,  brushes,  spray 
guns,  or  dip  tanks  used  to  apply  a 
coating. 

Day  means  a  period  of  consecutive  24 
hours  beginning  at  12  a.m.  (midnight) 
local  time,  or  beginning  at  a  time 
consistent  with  a  facility's  operating 
schedule. 

Emission  rate  means  the  total  mass  of 
VOCs  released  or  discharged  from  an 
emissions  source  into  the  atmosphere 
per  unit  of  production  or  throughput 
(e.g.,  pound  VOC/gallon  of  coating 
solids). 

Emission  source  or  source  means  any 
building,  structure,  facility,  property, 
equipment,  device,  container,  or  any 
combination  thereof,  at,  from,  or  by 
reason  which  VOC  is  emitted  or 
discharged  into  the  atmosphere. 

Faci7//y  means  all  of  the  pollutant- 
emitting  activities  which  belong  to  the 
same  industrial  grouping,  are  located  on 
one  or  more  contiguous  or  adjacent 
properties,  and  are  under  the  control  of 


the  same  person  (or  persons  under 
common  control),  e.xcept  the  activities 
of  any  vessel.  Pollutant-emitting 
activities  shall  be  considered  as  part  of 
the  same  industrial  grouping  if  they 
belong  to  the  same  "Major  Group"  (i.e., 
which  have  the  same  two-digit  code)  as 
described  in  the  "Standard  Industrial 
Classification  Manual.  1987"  (National 
Technical  Information  Ser\'ice  order  .No 
PB  87-10012). 

Federally  enforceable  means  all 
limitations  and  conditions  that  are 
enforceable  by  the  Administrator 
including  those  requirements  contained 
in  permits  issued  pursuant  to  40  CFR 
parts  70  and  71,  except  those  terms  or 
conditions  designated  as  not  federally 
enforceable;  those  requirements 
developed  pursuant  to  40  CFR  parts  60 
and  61;  requirements  within  any 
applicable  implementation  plan,  and 
any  permit  requirements  established 
pursuant  to  40  CFR  52.21  or  under 
regulations  approved  pursuant  to  40 
CFR  part  51 ,  subpart  I,  and  40  CFR     *" 
51.166. 

Incinerator  means  a  combustion 
apparatus  in  which  solid,  semi-solid, 
liquid,  or  gaseous  combustible  wastes 
are  ignited  and  burned  and  from  which 
the  solid  and  gaseous  residues  contain 
little  or  no  combustible  material. 

Monitor  means  to  measure  and  record. 

Organic  compound  means  a  chemical 
compound  of  carbon,  excluding  carbon 
monoxide,  carbon  dioxide,  carbonic 
acid,  metallic  carbides,  carbonates,  and 
ammonium  carbonate. 

Organic  vapor  means  the  gaseous 
phase  of  an  organic  compound  or  a 
mixture  of  organic  compounds  present 
in  the  atmosphere. 

Owner  or  operator  means  any  person 
who  owns,  operates,  leases,  controls,  or 
supervises  an  emissions  source  or  air 
pollution  control  equipment. 

Person  means  any  individual, 
corporation,  copartnership,  firm, 
company,  partnership,  joint  stock 
company,  trust,  association,  State, 
municipality,  political  subdivision,  or 
any  other  legal  entity,  or  their  legal 
representative,  agent,  or  assigns. 

Process  means  any  stationary 
emission  source  other  than  a  fuel 
combustion  emission  source  or  an 
incinerator. 

Source  means  emission  source. 

Standard  conditions  means  a 
temperature  of  20°C  (68°F)  and  a 
pressure  of  760  mm  Hg  (29.92  in.  Hg). 

Stationary  emission  source  and 
Stationary  source  mean  an  emission 
source  which  is  not  self-propelled. 

(4)  Test  Methods  and  Procedures. 
(i)  Coatings,  Inks,  and  Fountain 
Solutions.  The  following  test  methods 
and  procedures  shall  be  used  to 
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determine  tlie  VOC  content  of  as 
applied  coatings,  inks,  and  fountain 
solutions  to  determine  compliance  with 
the  limitations  set  forth  in  this  section. 

(A)  Sampling.  Samples  collected  for 
analyses  shall  be  one-liter  taken  into  a 
one-liter  container  at  a  location  and 
time  such  that  the  sample  will  be 
r»>presentative  of  the  coating  as  applit.-d 
(i.e.,  the  sample  shall  include  any 
dilution  solvent  or  other  VOC  added 
during  the  manufacturing  process).  The 
container  must  be  tightly  sealed 
immediately  after  the  sample  is  taken. 
Any  solvent  or  other  VOC  added  after 
the  sample  is  taken  must  be  measunid 
and  accounted  for  in  the  calculations  in 
paragraph  (a)(4)(i)(C)  of  this  section.  For 
multiple  package  coatings,  separate 
samples  of  each  component  shall  be 
obtained.  A  mixed  sample  shall  not  be 
obtained  as  it  will  cure  in  the  container. 
Sampling  procedures  shall  follow  the 
guidelines  presented  in: 

^Ij  ASTM  D3925-81  (1985)  Standard 
Practice  for  Sampling  Liquid  Paints  and 
Related  Pigment  Coating.  This  practice 
is  incorporated  by  reference  in 
paragraph  (c)  of  this  section. 

(2)  ASTM  E300  Standard  Practice  for 
Sampling  Industrial  Chemicals.  This 
practice  is  incorporated  by  reference  in 
paragraph  (c)  of  this  section. 

(B)  Analyses.  The  applicable 
analvlical  methods  specified  below 
shall  be  used  to  determine  the 
composition  of  coatings,  inks,  or 
fountain  solutions  as  applied. 

(1)  Method  24  of  40  CFR  part  60, 
appendix  A  shall  be  used  to  determine 
the  VOC  content  and  density  of 
coatings. 

(2)  Method  24A  of  40  CFR  part  60, 
appendix  A,  shall  be  u.S'?d  to  determine 
the  VOC  content  and  density  of 
publication  rotogravure  printing  inks 
and  related  coatings. 

(3)  The  following  ASTM  methods  and 
practices  are  the  analjiical  procedures 
for  determining  VOC: 

(i)  ASTM  Dl475-fl5:  Standard  Test 
Method  for  Density  of  Paint,  Varnish, 
I,acquer  and  Related  Products.  This  test 
method  is  incorporated  by  reference  in 
paragraph  (c)  of  this  section. 

(iij  ASTM  D2369-87:  Standard  Test 
Method  for  Volatile  Content  of  a 
Coating.  This  test  method  is 
incorporated  by  ref'^rence  in  paragraph 
(c)  of  this  section.  The  following  minor 
modifications  should  be  used  for 
multicomponent  coalings.  All 
components  of  the  coating  are  to  be 
weighed  in  the  proper  proportion  into 
the  analysis  container  and  mixed 
together  just  prior  to  analysis  and  the 
mixture  is  allowed  to  stand  for  at  least 
oiie  hour  but  no  m.ore  than  24  hours 


prior  to  being  oven  dried  at  110  dogriM's 
Celsius  for  one  hour. 

(iji)  ASTM  03792-06:  Standard  Test 
Method  for  Water  Content  of  Water- 
Reducible  Paints  by  Direct  Injection  into 
a  Gas  Chromatograph.  This  test  method 
is  incorporated  by  reference  in 
paragraph  (c)  of  this  section. 

fn}  ASTM  D4017-81  (1987):  Standard 
Test  Method  for  Water  Content  in  Faints 
and  Paint  Materials  by  the  Karl  Fischer 
Method.  This  test  method  is 
incorporated  by  reference  in  paragraph 
(c)  of  this  section. 

Ivl  ASTM  D4457-85:  Standard  Test 
Method  for  Determination  of 
Dichloromethane  and  1,1,1- 
Trichloroethane  in  Paints  and  Coatings 
by  Direct  Injection  into  a  Gas 
Chromatograph.  (The  procedure 
delineated  above  can  be  used  to  develop 
protocols  for  any  compounds 
specifically  exempted  from  the 
definition  of  VOC.)  This  test  method  is 
incorporated  by  reference  in  paragraph 
(c)  of  this  section. 

(vi)  ASTM  D2697-86:  Standard  Test 
Method  for  Volume  Non-volatile  Matter 
in  Clear  or  Pigmented  Coatings.  This 
test  method  is  incorporated  by  reference 
in  paragraph  (c)  of  this  section. 

(viil  ASTM  E180-85:  Standard 
Practice  for  Determining  the  Precision 
Data  of  ASTN-f  Methods  for  Analysis  and 
Testing  of  Industrial  Chemicals.  This 
practice  is  incorporated  by  reference  in 
paragraph  (c)  of  this  section. 

(4)  Use  of  an  adaptation  to  any  of  the 
analjiical  methods  specified  in 
paragraphs  (a)(4)(i)(B)  (1).  (2).  and  [3)  of 
this  stx;tion  may  be  approved  by  the 
Administrator  on  a  case-by-case  basis. 
An  owner  or  operator  must  submit 
sufficient  documentation  for  the 
Administrator  to  find  that  the  analytical 
methods  specified  in  paragraphs 
(d)(4)(i)(B)  (3),  (2).  and  [3]  of  this  section 
will  yield  inacciu'ate  results  and  that  the 
proposed  adaptation  is  appropriate. 

(C)  Calculations.  Calculations  for 
determining  the  VOC  content,  water 
content,  and  tlie  content  of  any 
compounds  which  are  spet.ifically 
exempted  from  the  definition  of  VOC  of 
coatings,  inks,  and  fountain  solutions  as 
applied  shall  follow  the  guidance 
provided  in  the  following  documents. 

(1)  "A  Guide  for  Surface  Coating 
Calculation"  EPA-340/1-86-016  (which 
i;^  available  from  the  National  Technical 
Information  Ser\'ices,  5285  Port  Royal 
Road.  Springfield.  Virginia.  221G1) 

(2)  "Procedures  for  Certifying 
Quantity  of  Volatile  Organic 
Compounds  Emitted  by  Paint,  Ink  aiul 
Other  Coatings"  (revised  June  1936) 
EPA-450/3-84-019  (which  is  available 
from  the  National  Technical  Information 


Services,  5285  Port  Royal  Road, 
Springfield,  Virginia.  22161) 

(31  "A  Guide  for  Graphic  Arts 
Calculations"  August  1988  EPA-340/1- 
88-003  (which  is  available  from  the 
National  Technical  Information 
Services.  5285  Port  Royal  Road, 
Springfield.  Virginia,  22161) 

(ii)  Automobile  or  Light-Duty  Truck 
Test  Protocol.  The  protocol  for  testing, 
including  determining  the  transfer 
efficiency,  of  coating  applicators  at 
topcoat  coating  operations  at  an 
automobile  assembly  facility  shall 
follow  the  procedure  in:  "Protocol  for 
Detennining  the  Daily  Volatile  Organic 
Compound  Emission  Rate  of 
Automobile  and  Light-Duty  Truck 
Topcoat  Operations"  December  1988 
EPA-450/3-88-018  (which  is  available 
from  the  National  Technical  Information 
Services.  5285  Port  Royal  Road. 
Springfield.  Virginia.  22161). 

(iii)  Capture  System  Efficiency  Test 
Protocols. 

(A)  Applicability.  The  requirements  of 
paragraph  (a)(4)(iii)(B)  of  this  section 
shall  apply  to  all  VOC  emitting 
processes  employing  a  capture  system 
except  those  cases  noted  below. 

(IjU  a  source  installs  a  permanent 
total  enclosure  (PTE)  that  meets  USEPA 
specifications,  and  which  directs  all 
VOC  to  a  control  device,  then  the  source 
is  exempted  from  the  requirements 
described  in  paragraph  (a)(4)(iii)(B)  of 
this  section.  The  U.SEPA  specifications 
to  determine  whether  a  stnicture  is 
considered  a  PTE  arc  given  in  Procedure 
T  of  appendix  B  of  40  CFR  52.742.  In 
this  instance,  the  capture  efficiency  is 
assumed  to  be  100  percent  and  the 
source  is  still  required  to  measure 
control  efficiency  using  appropriate  test 
methods  as  specified  in  paragraph 
(a){4)(iv)  of  this  section. 

(2)  If  a  source  uses  a  control  device 
designed  to  collect  and  recover  VOC 
(e.g.,  carbon  adsorber),  an  explicit 
measurement  of  capture  efficiency  is  not 
necessary  provided  that  the  conditions 
given  below  are  met.  The  overall  control 
of  the  system  can  be  detenniaed  by 
directly  comparing  the  input  liquid 
VOC  to  the  recovered  liquid  VOC.  The 
general  procedure  for  use  in  this 
situation  is  given  in  §  60.433  of  this 
chapter,  with  the  following  additional 
restrictions: 

Ii)  The  source  must  be  able  to  equate 
solvent  usage  with  solvent  recovery  on 
a  24-hour  (daily)  basis,  rather  than  a  30- 
day  weighted  average,  within  72  hours 
following  the  24  hour  period.  In 
addition,  one  of  the  following  two 
criteria  must  be  met: 

^iVThe  solvent  recover}'  system  (i.e., 
capture  and  control  system.)  must  be 
dedicated  to  a  single  process,  or 
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lii)  If  the  solvent  recovery  system 
controls  multiple  processes,  then  the 
source  must  be  able  to  demonstrate  that 
the  overall  control  (i.e.,  the  total 
recovered  solvent  VOC  divided  by  the 
suEp  of  hquid  VOC  input  to  all  processes 
ver|ting  to  the  control  system)  meets  or 
exceeds  the  most  stringent  standard 
apphcable  for  any  process  venting  to  the 
control  system. 

(^)  The  following  facilities  are 
exenipted  from  the  requirements 
desicribed  in  paragraph  (a)(l)(iii)(B)  of 
this  section: 

rjMutomobile-related  assembly 
facilities  subject  to  the  "Automobile  or 
Light-Duty  Truck  Test  Protocol" 
described  in  paragraph  (a)(4)(ii)  of  this 
section. 

(\i}  Heatset-web-offset  lithographic 
printing  units  as  defined  in  paragraph 
(b)(ti;)(i)(B)  of  this  section. 

(p)  Specific  Requirements.  The 
capiture  efficiency  of  a  process  shall  be 
measured  using  one  of  the  four 
protocols  given  below.  Any  error  margin 
associated  with  a  test  protocol  may  not 
be  incorporated  into  the  results  of  a 
caprture  efficiency  test.  If  these 
tecljiniques  are  not  suitable  for  a 
particular  process,  then  the  source  must 
present  an  alternative  capture  efficiency 
protocol  and  obtain  approval  for  it  by 
the:Administrator  as  a  SIP  or  FIP 
revision. 

^1/ Gas/gas  method  using  temporary 
tot^l  enclosure  (TTE).  The  USEPA 
specifications  to  determine  whether  a 
temporary  enclosure  is  considered  a 
rii  are  given  in  Procedure  T  of 
appendix  B  of  40  CFR  52.741.  The 
capture  efficiency  equation  to  be  used 
for  Uiis  protocol  is; 

CE::Cw/(G»  +  Fvx) 

whi  ;re 

CE:;Capture  efficiency,  decimal  fraction 

G,v= mass  of  VOC  captured  and 

delivered  to  control  device  using  a 

Fw=  mass  of  fugitive  VOC  that  escapes 
from  a  TTE  Procedure  G.2 
tontained  in  appendix  B  of  40  CFR 
52.741  is  used  to  obtain  G». 
procedure  F.l  in  appendix  B  of  40 
CFR  52.741  in  used  to  obtain  F*. 
(2)  Liquid/gas  method  using  TTE.  The 
USyA  specifications  to  determine 
whether  a  temporary  enclosure  is 
considered  a  TTE  are  given  in  Procedure 
T  of  appendix  B  of  40  CFR  52.741.  The 
capture  efficiency  equation  to  be  used 
for  this  protocol  is: 
CE  jih-F^VL 
white 

CE=fCapture  efficiency,  decimal  fraction 
L=qiBss  of  liquid  VOC  input  to  process 
~»,=  mass  of  fugitive  VOC  that  escapes 
from  a  TTE  Procedure  L  contained 


in  appendix  B  of  40  CFR  52.741  is 
used  to  obtain  L.  Procedure  F.l  in 
appendix  B  of  40  CFR  52.741  is 
used  to  obtain  F*. 

(3)  Gas/gas  method  using  the  building 
or  room  (building  or  room  enclosure)  in 
which  the  affected  source  is  located  as 
the  enclosure  and  in  which  "F"  and  "G" 
are  measured  while  operating  only  the 
affected  facility.  All  fans  and  blowers  in 
the  building  or  room  must  be  operated 
as  they  would  under  normal  production. 
The  capture  efficiency  equation  to  be 
used  for  this  protocol  is: 
CE=G/(G+Fb 

where 
CE=capture  efficiency,  decimal 

fraction 
G=mass  of  VOC  captured  and 
delivered  to  control  device 
FB=mass  of  fugitive  VOC  that  escapes 
from  building  enclosure 
Procedure  G.2  contained  in  appendix  B 
of  40  CFR  52.741  is  used  to  obtain  G. 
Procedure  F.2  in  appendix  B  of  40  CFR 
52.741  is  used  to  obtain  Fb. 

(4)  Liquid/gas  method  using  the 
building  or  room  (building  or  room 
enclosure)  in  which  the  affected  source 
is  located  as  the  enclosure  and  in  which 
"F"  and  "L"  are  measured  while 
operating  only  the  affected  facihty.  All 
fans  and  blowers  in  the  building  or 
room  must  be  operated  as  they  would 
under  nonnal  production.  The  capture 
efficiency  equation  to  be  Used  for  this 
protocol  is: 

CE={L-Fb)/L 

where 

CE=capture  efficiency,  decimal  fraction 

L=mass  of  liquid  VOC  input  to  process 

FB=mass  of  fugitive  VOC  that  escapes 

from  building  enclosure 
Procedure  L  contained  in  appendix  B  of 
40  CFR  52.741  is  used  to  obtain  L. 
Procedure  F.2  in  appendix  B  of  40  CFR 
52.741  is  used  to  obtain  Fb 

(C)  Recordkeeping  and  Reporting. 

^l)  All  affected  facilities  must 
maintain  a  copy  of  the  capture 
efficiency  protocol  submitted  to  EPA  on 
file.  All  results  of  the  appropriate  test 
methods  and  capture  efficiency 
protocols  must  be  reported  to  EPA 
within  sixty  (60)  days  of  the  test  date. 
A  copy  of  the  results  must  be  kept  on 
file  with  the  source  for  a  period  of  five 
(5)  years. 

(2)  If  any  changes  are  made  to  capture 
equipment,  then  affected  facilities  must 
notify  EPA  of  these  changes  and  a  new 
test  may  be  required  by  EPA. 

(3)  All  affected  facilities  must  notify 
the  Administrator  30  days  prior  to 
performing  any  captiu-e  efficiency  test. 
At  that  time,  the  source  must  notify  the 
Administrator  which  capture  efficiency 
protocol  will  be  used. 


(4)  All  affected  faciUties  utilizing  a 
PTE  must  demonstrate  that  this 
enclosure  meets  the  requirement  given 
in  Procedure  T  in  appendix  B  of  40  CFR 
52.741  at  all  times. 

(5)  All  affected  facifities  utilizing  a 
TTE  must  demonstrate  that  their  TTE 
meets  the  requirements  given  in 
Procedure  T  in  appendix  B  of  40  CFR 
52.741  for  a  TTE  during  testing  of  their 
control  device.  The  source  must  also 
provide  documentation  that  the  quality 
assurance  criteria  for  a  TTE  have  been 
achieved. 

(iv)  Control  Device  Efficiency  Testing 
and  Monitoring. 

(A)  Control  Efficiency  Test.  The 
control  device  efficiency  shall  be 
determined  by  simultaneously 
measuring  the  inlet  and  outlet  gas  phase 
VOC  concentrations  and  gas  volumetric 
flow  rales  in  accordance  with  the  gas 
phase  test  methods  specified  in 
paragraph  (a)(4)(vi)  of  this  section, 

(B)  Continuous  Monitoring.  Any 
owner  or  operator  that  uses  an 
afterburner  or  carbon  adsorber  to 
comply  with  any  requirement  of  this 
section  shall  use  continuous  monitormg 
equipment  which  is  installed, 
calibrated,  maintained,  and  operated 
according  to  vendor  specifications  and 
which  meets  EPA-approved 
performance  specifications  at  all  times 
when  the  afterburner  or  carbon  adsorber 
is  in  use.  The  continuous  monitohng 
equipment  must  automatically  monitor 
and  record  the  following  parameters: 

ny  Combustion  chamber  temperature 
of  each  afterburner. 

(2)  Temperature  rise  across  each 
cataKlic  afterburner  bed  or  VOC 
concentration  exhaust. 

(3)  The  VOC  concentration  of  each 
carbon  adsorption  bed  exhaust. 

(C)  Recordkeeping  and  Reporting. 
n)  All  affectea  facilities  must 

maintain  a  copy  of  all  control  effincncy 
test  protocols  for  a  period  of  five  (5) 
years.  All  control  test  results  must  be 
reported  to  EPA  within  sixty  (60)  days 
of  the  test  date.  A  copy  of  the  results 
must  be  kept  on  file  with  the  source  for 
a  period  of  five  (5)  years. 

(2)  All  affected  facilities  must 
maintain  copies  of  all  required 
continuous  monitoring  records  for  a 
period  of  five  (5)  years. 

(3)  If  any  changes  are  made  to  control 
equipment,  affected  faciUties  must 
notify  EPA  of  these  changes  and  a  new 
control  efficiency  test  may  be  required 
by  EPA. 

(4)  All  affected  facilities  must  notify 
the  Administrator  30  days  prior  to 
performing  any  control  efficiency  test. 
At  that  time,  the  source  must  notify-  the 
Administrator  which  test  methods  wiil 
be  used. 
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(v)  Overall  Efficiency. 
(A)  The  overall  efficiency  of  each 
emission  control  system  shall  be 
determined  as  the  product  of  the 
capture  system  efficiency  and  the 
control  device  efficiency  or  by  the 
liquid/liquid  test  protocol  as  specified 
in  paragraph  (a)(4)(iii)(A)f2y  of  this 
section  for  each  solvent  recovery 
svstem. 

'  (B)  The  overall  efficiency  of  the 
capture  system  arid  control  device  used 
to  control  VOC  emissions  from  a  paper, 
fabric,  film,  Cim.  coil,  or  miscellaneous 
metal  parts  and  products  coating  line,  as 
determined  by  the  test  methods  and 
procedures  specified  in  paragraphs 
(a)(4)(iii),  (aK4);iv).  and  (i))(4)(v)(.M  of 
this  section,  shall  be  no  less  than  the 
equivalent  overall  efficiency  which 
shall  be  calculated  by  the  following 
equation: 

E=(  i  VOC-VOC,  l/VCX:a)xl  00 
where: 

E=Equiv.alent  ove.rall  efficiency  of  the 
capture  system  and  control  device 
as  a  percentile. 
VOCa=Actual  VOC  content  of  a  coating, 
or  the  daily-weighted  average  VOC 
content  of  two  or  m.ore  coatings  (if 
more  than  one  coating  is  used),  as 
applied  to  the  subject  coating  line 
as  detcTnined  by  the  applicable  test 
methods  and  procedures  specified 
in  paraj;niph  (a)(4)(i)  of  this  section 
in  units  of  kg  VOC/1  (lb  VOC/gal)  of 
coating  solids  as  applied,  and 
VOC|=The  VOC  emission  limit 
spet:ified  in  units  of  kg  VOC/liter 
(lb  VOC/gal)  of  coating  solids  as 
applied, 
(vi)  Volatile  Organic  Compound  Gas 
Phase  Source  Tfst  Methods.  The 
methods  in  40  CFR  part  60.  appendix  A. 
delineated  below  shall  be  used  to 
determine  control  device  efficiencies. 

(A)  40  CFR  part  60.  appiendix  A. 
Methods  18.  25.  25A.  or  25B.  as 
appropriate  to  the  conditions  at  the  site, 
shall  be  used  to  determine  VOC 
concentration.  Method  selection  shall  be 
based  on  consideration  of  the  diversity 
of  organic  species  present  and  their  total 
concentration  and  on  consideration  of 
the  potential  presence  of  interfering 
gases.  Except  as  indicated  in  paragraphs 
(a)(4)(vi)(A)  (1)  and  (2)  of  this  section, 
the  test  shall  consist  of  three  separate 
runs,  each  lasting  a  minimum  of  60 
min.,  unless  the  Administrator 
determines  that  process  variables  dictate 
shorter  sampling  times. 

(1)  When  the  method  is  to  be  used  to 
determine  the  efficiency  of  a  fi.xed-bed 
carbon  adsorption  system  with  a 
common  exhaust  stack  for  all  the 
in  livid ual  adsorber  vessels,  the  test 
sl:all  consist  of  three  separate  runs,  each 


coinciding  with  one  or  more  complete 
sequences  through  the  adsorption  cycles 
of  all  the  individual  adsorber  vessels. 

(2)  When  the  method  is  to  be  used  to 
determine  the  efficiency  of  a  carbon 
adsorption  system  with  individual 
exhaust  stacks  for  each  adsorber  ves.sol. 
each  adsorber  vessel  shall  be  tested 
individually.  The  test  for  each  adsorber 
vessel  shall  consist  of  three  separate 
runs.  Each  run  shall  coincide  with  one 
or  more  complete  adsorption  cycles. 

(B)  40  CFR  part  60.  appendix  A, 
Method  1  or  lA  shall  be  used  for  sample 
and  velocity  traverses. 

(C)  40  CFR  part  60,  appendix  A, 
Method  2.  2  A.  2C.  or  2D  shall  be  used 
for  velocity  and  volumetric  How  rates. 

(D)  40  CFR  part  60.  appendix  A. 
Method  3.  3A  or  3B  shall  lie  used  for  gas 
analysis. 

(Ej  40  CFR  part  60,  appendix  A. 
Method  4  shall  be  used  for  stack  gas 
moisture. 

(F)  40  CFR  part  60.  appendix  A. 
Methods  2.  2A.  2C.  or  2D;  3,  3A,  cr  3B; 
and  4  shall  be  performed,  as  applicable, 
at  least  twice  during  each  test  run. 

(G)  Use  of  an  adaptation  to  any  of  the 
test  methods  specified  in  paragraphs 
(a)(4)(vi)  (A).  (B).  (C).  (U),  (E).  and  (F)  of 
this  section  may  be  approved  by  the 
Administrator  on  a  case-by-case  basis. 
An  ow  ner  or  operator  must  submit 
sufficient  documentation  for  the 
Administrator  to  find  that  the  test 
mrthods  specified  in  paragraphs 
(a)(4)(vi)  (A).  (B).  (C).  (D).  (E),  and  (F)  of 
this  section  will  yield  inaccurate  results 
and  that  the  proposed  adaptation  is 
appropriate. 

fvii)  Leak  Detection  Methods  for 
Volatile  Organic  Compounds.  Owners 
or  operators  required  by  the  various 
subparts  of  this  regulation  to  carry  out 
a  leak  detection  monitoring  program 
shall  comply  with  the  following 
requirements: 

(A)  Leak  Detection  Monitoring. 

/iy  Monitoring  shall  comply  with  40 
CFR  part  60,  appendix  A,  Method  21. 

(2)  The  detection  instrument  shall 
me»;t  the  performance  criteria  of  40  CFR 
part  60,  appendix  A.  Method  21. 

/.?n'he  instrument  shall  be  calibrated 
before  use  on  each  day  of  its  use  by  the 
methods  specified  in  40  CFR  part  60, 
appendix  A,  Method  21. 

14)  Calibration  ga.ses  shall  bo: 

(i)  Zero  air  (less  than  10  ppm  of 
hydrocarbon  in  air),  and 

(ii)  A  mixture 'of  methane  or  n-hexane 
and  air  at  a  concentration  of 
approxim.ately.  but  no  less  than,  10,000 
ppm  methane  or  n-hexane. 

(5)  The  instrument  probe  shall  be 
traversed  around  all  potential  leak 
interfaces  as  close  to  the  interface  as 
possible  as  described  in  40  CFR  part  60. 
appendix  A,  Method  21. 


(B)  When  equipment  is  tested  for 
compliance  witli  no  detectable 
emissions  as  required,  the  test  shall 
comply  with  the  following 
requirements: 

(1)  The  requirements  of  paragraphs 
(a)(4)(vii)(A)fi;  through  (vii)(A)r5j  of 
this  section  shall  apply. 

^2,' The  background  level  shall  be 
determined  as  set  forth  in  40  CFR  part 
60,  appendix  A.  Method  21. 

(C)  Leak  detection  tests  shall  be 
performed  consistent  with: 

fi;  "APT!  Course  SI  417  Controlling 
Volatile  Organic  Compound  Emissions 
from  Leaking  Process  Equipment"  EPA- 
450/2-82-015  (which  is  available  from 
the  National  Technical  Information 
Services.  5285  Port  Royal  Road. 
Springfield.  Virginia.  22161) 

(2)  "Portable  Instrument  Users 
Manual  for  Monitoring  VOC  Sources" 
EPA-340/l-e6-015  (which  is  available 
from  the  National  Technical  Information 
Services.  5285  Port  Royal  Road. 
Springfield.  Virginia,  22161) 

(3}  "Protocols  for  Generating  Unit- 
Specific  Emission  Estimates  for 
Equipment  Leaks  of  VOC  and  VHAP" 
EPA-450/3-88-010  (which  is  available 
from  the  National  Technical  Information 
Services.  5285  Port  Royal  Road, 
Springfield.  Virginia.  22161) 

(4)  "Petroleum  Refinery  Enforcement 
Manual"  EPA-340/1-80-008  (which  is 
available  from  the  National  Technical 
Information  Services.  5285  Port  Royal 
Road.  Springfield.  Virginia.  22181) 

(viii)  Bulk  Gasoline  Delivery  System 
Test  Protocol.  (A)  The  method  for 
determining  the  emissions  of  gasoline 
from  a  vapor  recover}-  system  are 
delineated  in  40  CFR  part  60.  subpart 
XX.  §60.503. 

(B)  Other  tests  shall  be  performed 
consistent  with: 

(1)  "Inspection  Manual  for  Control  of 
Volatile  Organic  Emissions  from 
Gasoline  Marketing  Operations; 
appendix  D"  EPA-340/ 1-80-0 12 
(which  is  available  from  the  National 
Technical  Information  Services,  5285 
Port  Royal  Road.  Springfield.  Virginia. 
22161)." 

(2)  "Control  of  Hydrocarbons  from 
Tank  Truck  Gasoline  Loading 
Terminals:  appendix  A".  EPA-450/2- 
77-026  (which  is  available  from  the 
National  Technical  Information 
Services.  5285  Port  Royal  Road. 
Springfield.  Virginia.  22161) 

(ix)  Vapor  Pressure  of  Volatile 
Organic  Liquids. 

(A)  If  the  VOL  consists  of  only  a 
single  compound,  the  vapor  pressure 
shall  be  determined  by  ASTM  Method 
02879-86  (incorporated  by  reference  as 
specified  in  paragraph  (c)  of  this  section 
or  the  vapor  pressure  may  be  obtained 
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fic  m  a  published  source  such  as: 
Btjublik,  T..  V.  Fried  and  E.  Hala.  "The 

apor  Pressure  of  Pure  Substances," 
Elsevier  Scientific  Publishing  Co.,  New 
Ydrk  (1973),  Perry's  Chemical 
Engineer's  Handbook,  McGraw-Hill 
BJrok  Company  (1984).  CRC  Handbook 

themistry  and  Physics,  Chemical 
Riibber  Publishing  Comprmy  (1986-87), 
aid  Lange's  Handbook  of  Chemistry, 
J{  hn  A.  Dean,  editor.  McGraw-Hill  Book 
C:mpany  (1985). 

B)  If  the  VOL  is  a  mixture,  the  vapor 
pttssure  shall  be  determined  by  ASTM 
N  I  ^thod  D2879-86  (incorporated  by 
H :  erence  as  specified  in  paraj^raph  (c)  of 


tl 

e(|liation: 


is  section)  or  by  the  following 


Pvo.=IP,X, 


uWere; 

oi  =  Total  vapor  pr(«>sure  of  the 
mixture, 
11  =  Number  of  components  in  the 

mixture. 
i  =  Subscript  denoting  an  individual 

component. 
1',  =  Vapor  pressure  of  a  component 
determined  in  accordance  with 
paragraph  {a)(4)(ix)(A)  of  this 
section,  and  Xi  =  Mole  fraction  of 
the  com.ponent  in  the  total  mixlure. 
(  k)  Vapor  Pressure  of  Organic 
M :  terial  or  Solvent. 

(A)  If  the  organic  material  or  solvent 
cc  I  isists  of  only  a  single  compound,  the 

poT  pressure  shall  be  determined  by 
ACTM  Method  D2879-86  (incorporated 
b\  k-efercnce  in  paragraph  (c)  of  this 
seiion)  or  the  vapor  pressure  may  be 
oftpined  from  a  published  source  such 

;;|Boublik.  T.,  V.  Fried  and  E.  Hala. 
"1  Jie  Vapor  Pressure  of  Pure 
Si  Stances."  Elsevier  Scientific 
Pi llishing  Co.,  New  York  (1973). 
Pury's  Chemical  Engineer's  Handbook, 
M :  ^raw-Hill  Book  Company  (1984). 
CI '  '2  Handbook  of  Chemistr\'  and 
Ph  ysics.  Chemical  Rubber  Publishing 
Cc  I  apany  (1986-87),  and  l,a:ige's 
Hi ;  idbook  of  Chemistry,  John  A.  Dean, 
editor,  McGraw-Hill  Book  Company 
(1$P5). 

1)  If  the  organic  material  or  solvent 
is  Ih  a  mixture  made  up  of  both  organic 
material  compounds  and  compounds 
which  are  not  organic  material,  the 
va  3or  pressure  shall  be  determined  bv 
the  following  equation: 


IP.X. 


P     =-i^ 

om  n 


i=l 


where: 
Pom  =  Total  vapor  pressure  of  the 
portion  of  the  mixture  which  is 
composed  of  organic  material, 
n  =  Number  of  organic  material 

components  in  the  mixture, 
i  =  Subscript  denoting  an  individual 

component, 
P,  =  Vapor  pressure  of  an  organic 
material  component  determined  in 
accordance  with  paragraph 
(a)(4)(x)(A)  of  this  section,  and 
X,  =  Mole  fraction  of  the  organic 
material  component  of  the  total 
mixlure. 
(C)  If  the  organic  material  or  solvent 
is  in  a  mixture  made  up  of  only  organic 
material  compounds,  the  vapor  pressure 
shall  be  determined  by  ASTM  Method 
D28 79-86  (incorporated  by  reference  in 
paragraph  (c)  of  tins  section)  or  by  the 
above  equation. 

(xi)  Vapor  Pressure  of  Volatile 
Organic  Compounds. 

(A)  If  the  VOC  consists  of  only  a 
single  compound,  the  vapor  pressure 
shall  be  detennined  by  ASTM  Method 
D2879-86  (incorporated  by  reference  in 
paragraph  (c)  of  tiiis  section)  or  the 
vapor  pressure  may  be  obtained  from  a 
published  source  such  as:  Boublik,T.. 
V.  Fried  and  E.  Hala,  "Tlie  Vapor 
Pressure  of  Pure  Substances,"  Elsevier 
Scientific  Publishing  Co.,  New  York 
(1973).  Perry's  Chemical  Engineer's 
Handbcxjk.  McGraw-Hill  Book  Company 
(1984),  CRC  Handbook  of  Chemistry  and 
Physics.  Chemical  Rubber  Publishing 
Company  (1986-87).  and  Lange's 
Handbook  of  Chemistrj',  John  A.  Dean, 
editor,  McGraw-Hill  Book  Company 
(1935). 

(B)  If  the  VOC  is  in  a  mixture  made 
up  of  both  VOC  compounds  and 
compounds  which  are  not  VOC,  the 
vapor  pressure  shall  be  determ.ined  bv 
the  following  equation: 


IP.X. 


P      =-iiL. 

soc  n 


Ix. 


1=1 
where: 

Pvoc  =  Total  vapor  pressure  of  the 
portion  of  the  mixture  which  is 
compoired  of  VOC. 

n  =  Number  of  VOC  components  in  the 
mixture. 

i  -  Subscript  denoting  an  individual 
component. 

P,  =  Vapor  pressure  of  a  VOC 
component  determined  in 
accordance  with  paragraph 
(a)(4)(xi)(A)  of  this  section,  and 

X,  =  Mole  fraction  of  tlie  VOC 

component  of  the  total  mixture. 


(C)  If  the  VOC  is  in  a  mixture  made 
up  of  only  VOC  compounds,  the  vapor 
pressure  shall  be  determined  bv  ASTM 
Method  D2879-86  (incorporated  by 
reference  in  paragraph  (c)  of  this 
section)  or  by  the  above  equation. 

(xii)  Baseline  Emissions.  Unless 
othenvise  specified  in  paragraph  (b)  of 
this  section,  baseline  VOC  emissions 
shall  be  calculated  for  each  emissions 
source  in  accordance  with  one  of  the 
procedures  specified  below: 

(A)  If  daily  emissions  records  which 
are  consistent  with  the  emission 
inventory  data  submitted  by  the  State 
for  the  control  area  on  November  15, 
1992  are  available  for  the  calendar  years 
1989  and  1990.  baseline  emissions  shall 
be  based  on  the  median  value  of  daily 
emissions  recorded  for  the  two-year 
period. 

(B)  If  daily  emissions  records  are  not 
available  for  the  calendar  years  1989 
and  1990  or  are  inconsistent  with  Lhe 
emission  inventory  data  submitted  bv 
the  .State  for  the  control  area  on 
November  15,  1992  or  were  not 
submitted,  basefine  emissions  shall  be 
based  on  the  average  daily  emissions 
value  calculated  for  the  two-year  period. 
The  average  daily  emissions  value  shall 
be  calculated  by  dividing  em,issions  for 
the  two-year  period  by  the  operating  or 
usage  time  for  the  two-year  period.  If 
solvent  or  coating  usage  data  are  not 
available,  emissions  associated  with 
solvent  or  coating  usage  may  be 
estimated  from  purchase-order  records. 
The  operating  or  usage  time  for  the  two- 
year  period  shall  be  based  on  one  of  the 
criteria  specified  as  follows: 

[1]  The  number  of  days  specified  in  a 
federally  enforceable  permit  if  the 
emissions  source  operated  under  the 
conditions  of  a  federally  enforceable 
permit  which  restricted  operating  times 
during  the  two-year  period. 

(2)  The  average  number  of  days  that 
the  emissions  source  was  operated  Or 
used  over  the  two-year  period  if 
documentation  is  available  to  support 
the  number,  or 

[J]  730  days  if  documentation  of  the 
number  of  days  that  the  emissions 
source  was  operated  or  used  over  the 
two-year  period  is  not  available. 

(xiii)  Implementation  Year  Monthly 
Baseline  Emissions.  Baseline  emissions 
as  defined  in  paragraph  (a)(4)(xii)  of  this 
section  shall  be  adjusted  prior  to  the 
implementation  year  (2001)  of  the  FIP 
cap  program  in  the  control  area  as 
follows: 

(A)  The  reductions  that  are  projected 
to  occur  as  a  result  of  both  SIP  and  FIP 
measures  between  1990  and  2001  shall 
be  subtracted  from  the  ba.'^eline 
emissions.  This  value  shall  be  defined 
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as  the  reduced  daily  baseline  emissions 
and  is  denoted  in  pounds  of  VOC/day. 

(B)  The  reduced  daily  baseline 
emissions  shall  be  annualized  by 
multiplying  the  daily  value  by  365.  This 
value  shall  be  defined  as  the  reduced 
annual  baseline  emissions  and  is 
denoted  in  pounds  of  VOC/year. 

(C)  The  reduced  annual  baseline 
emissions  shall  be  converted  into  a 
monthly  value  by  dividing  by  12.  This 
value  shall  be  defined  as  the 
implementation  year  monthly  baseline. 

(5)  Enforcement. 

(i)  All  sources  and  facilities  subject  to 
provisions  of  §  52.2952  shall  be  subject 
to  unannounced  inspections  by 
representatives  of  the  USEPA  pursuant 
to  section  114  of  the  Clean  Air  Act. 

(ii)  Documentation  maintained  by  all 
sources,  facilities,  and  persons  subject 
to  this  section  must  be  sufficient  to 
demonstrate  compliance  with  all 
requirements  of  this  section  and  must  be 
provided  to  representatives  of  USEPA 
upon  request. 

(iii)  Failure  to  comply  vvith  any 
provision  of  this  section  is  a  violation  of 
the  applicable  implementation  plan  for 
purposes  of  section  113  of  the  Clean  Air 
Act. 

(iv)  Each  50  pounds  of  emissions  in 
excess  of  a  facility's  monthly  cap  shall 
be  a  separate  violation  for  federal 
enforcement  purposes. 

(b)  Stationary  and  Area  Source 
Control  Measures. 

(1)  Industrial  and  Commercial 
Solvents.'Coatings. 

(i)  Definitions. 

(A)  For  the  purpose  of  paragraph 
(b)(1)  of  this  section,  the  general 
definitions  in  paragraph  (a)(3)  of  this 
section  apply. 

(B)  For  the  purpose  of  paragraph  (bj(l) 
of  this  section,  the  following  definitions 
also  apply: 

Adnesives  means  any  substance  or 
mixture  of  substances  intended  to  ser\e 
as  a  joining  compound. 

Aerospace  component  means  the 
fabricated  part,  assembly  of  parts,  or 
completed  unit  of  any  aircraft  or  space 
vehicle. 

Aerospace  component  coating  facility 
means  a  facility  that  includes  one  or 
more  aerospace  component  coating 
unit(s). 

Aerospace  component  coating  unit 
means  a  coating  unit  in  which  any 
protective,  decorative,  or  functional 
coating  or  reinforcing  material  is 
applied  on  or  impregnated  into  an 
aerospace  component. 

Aircraft  means  any  machine  designed 
to  travel  through  the  air  above  ground 
without  leaving  the  earth's  attnosphere, 
whether  heavier  or  lighter  than  air, 
including  airplanes,  balloons,  dirigibles, 
helicopters,  and  missiles. 


Automobile  means  a  motor  vehicle 
capable  of  carrying  no  more  than  12 
passengers. 

Can  means  any  cylindrical,  single 
walled  container  that  is  manufactured 
from  metal  sheets  thinner  than  29  gauge 
(0.0141  in.);  with  or  without  a  top, 
cover,  spout,  or  handles;  into  which 
solid  or  liquid  materials  are  packaged. 

Can  coating  facility  means  a  facility 
that  includes  one  or  more  can  coating 
unit(s). 

Can  coating  unit  means  a  coating  unit 
in  which  any  protective,  decorative,  or 
functional  coating  is  applied  onto  the 
surface  of  cans  or  can  components. 

Coating  means  a  material  applied 
onto  or  impregnated  into  a  substrate  for 
protective,  decorative,  or  functional 
purposes.  Such  materials  include,  but 
are  not  limited  to,  paints,  varnishes, 
sealants,  adhesives,  thinners,  diluents, 
inks,  maskants.  and/ or  temporary 
protective  coatings. 

Coating  applicator  means  any 
equipment  or  device,  including  but  not 
limited  to  cloth,  rollers,  brushes,  spray 
guns,  and  dip  tanks,  used  to  apply  a 
coating  onto  or  into  a  substrate. 

Coating  unit  means  a  series  of  one  or 
more  coating  applicators  and  any 
associated  drying  areas  and/or  oven 
wherein  a  coating  is  applied,  dried,  and/ 
or  cured.  A  coating  unit  ends  at  the 
point  where  the  coating  is  dried  or 
cured,  or  prior  to  any  subsequent 
application  of  a  different  coating.  It  is 
not  necessary  to  have  an  oven  or  a 
flashoff  area  in  order  to  be  included  in 
this  definition. 

Coil  means  any  continuous  metal 
sheet  or  strip  with  thickness  of  0.15  mm 
(0.006  in.)  or  more  that  is  packaged  in 
a  roll  or  coil. 

Coil  coating  facility  means  a  facility 
that  includes  one  or  more  coil  coating 
unit(s). 

Coil  coating  unit  means  a  coating  unit 
in  which  any  protective,  decorative,  or 
functional  coating  is  applied  onto  the 
surface  of  flat  metal  sheets,  strips,  rolls. 
or  coils  for  industrial  or  commercial 
use. 

Cold  cleaning  means  the  batch 
process  of  cleaning  and  removing  soils 
from  surfaces  by  spraying,  brushing, 
flushing,  or  immersion  while 
maintaining  the  organic  solvent  below 
its  boiling  point.  VVipe  cleaning  is  not 
included  in  this  definition. 

Conveyohzed  degreasing  means  the 
continuous  process  of  cleaning  and 
removing  soils  from  surfaces  using 
either  cold  or  vaporized  solvents. 

Degreaser  means  any  equipment  or 
system  used  in  solvent  cleaning. 

Degreasing  facility  means  a  facility 
that  includes  one  or  more  cold  cleaning. 


open-top  vapor  degreasing,  and/or 
conveyorized  degreasing  processes. 

Dry  cleaning  facility  means  a  facility 
engaged  in  the  cleaning  of  fabrics  using 
an  essentially  nonaqueous  solvent  by 
means  of  one  or  more  solvent  washes, 
extraction  of  excess  solvent  by  spinning. 
and  drying  by  tumbling  in  an  airstream. 
The  facility  includes,  but  is  not  limited 
to,  washers,  drj'ers,  filter  and 
purification  systems,  waste  disposal 
systems,  holding  tanks,  pumps,  and 
attendant  piping  and  valves. 

Fabric  coating  facility  means  a  facility 
that  includes  one  or  more  fabric  coating 
unit(s). 

Fabric  coating  unit  means  a  web 
coating  unit  in  which  any  protective, 
decorative,  or  functional  coating  or 
reinforcing  material  is  applied  on, 
saturated  into,  or  impregnated  into  a 
textile  fabric.  A  fabric  printing  unit  is 
not  considered  a  fabric  coating  unit. 

Film  coating  facility  means  a  facility 
that  includes  one  or  more  film  coating 
unit(s). 

Film  coating  unit  m.eans  a  coating  unit 
in  which  any  protective,  decorative,  or 
functional  coating  is  applied  on, 
saturated  into,  or  impregnated  into  any 
film  substrate;  other  than  paper,  fabric. 
or  vinyl;  including  but  not  limited  to 
typewriter  ribbons,  photographic  film, 
plastic  film,  magnetic  tape,  and  metal 
foil. 

Flatvvood  product  means  panels  made 
of  wood  materials  including;  but  not 
limited  to;  plywood,  particle  board,  and 
hardboard. 

Flatwood  product  coating  facility 
means  a  facility  that  includes  one  or 
more  fiatwood  product  coating  unit(s). 

Flatwood  product  coating  unit  means 
a  coating  unit  in  which  any  protective, 
decorative,  or  functional  coating  is 
applied  on  or  impregnated  into  a 
fiatwood  product. 

Flexographic  printing  means  the 
application  of  words,  designs,  and 
pictures  to  a  substrate  by  means  of  a  roll 
printing  technique  in  which  the  pattern 
to  be  applied  is  raised  above  the 
printing  roll  and  the  image  carrier  is 
made  of  elastomeric  materials. 

Fle.xographic  printing  press  means  a 
printing  press  in  which  each  roll  printer 
uses  a  roll  with  raised  areas  for  applying 
an  image  such  as  words,  designs,  or 
pictures  to  a  substrate.  The  image  carrier 
on  the  roll  is  made  of  rubber  or  other 
elastomeric  material. 

Fountain  solution  means  the  solution 
which  is  applied  to  the  lithographic 
printing  plate  to  maintain  hydrophilic 
properties  of  the  nonimage  areas. 

Graphic  arts  coating  facility  mea.ns  a 
facility  that  includes  one  or  more 
graphic  arts  coating  units. 
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raphic  arts  coating  unit  means  any 
pat  kaging  rotogravure  printing. 

Hiication  rotogravure  printing. 
ne>^ographic  printing,  lithographic 

ing,  letterpress  printing, 
iihinating.  or  screen  printing  unit  or 
*•  paper,  fabric,  or  film  coating  unit 
3^ated  in  conjunction  with  a  printing 
i|- 

Jroup  /  vehicles  and  equipment 
ns  large-sized  trucks,  buses,  and 
iile  equipment. 
I  ilroup  //  vehicles  means  passenger 
1  small-sized  trucks  and  van.s, 
ijium-sized  trucks  and  vans,  and 
forcycles. 

{eatset  means  a  class  of  web-offset 
ic)graphy  which  requires  a  heated 
or  to  solidify  the  printing  inks. 
f^eatset-  web-offset  lithographic 
ing  unit  means  a  lithographic 

II  ing  unit  in  which  a  blanket 
ider  is  used  to  transfer  ink  from  a 
tte  cylinder  to  a  substrate 
ikinuously  f€!d  from  a  roll  or  an 
(insion  process  and  an  ovon  is  used 
iplidify  the  printing  inks, 
jjeovy  off-highway  vehicle  products 
fins  heavy  construction,  mining. 
Xing,  or  material  handling 
ilpment:  heavy  industrial  engines; 
1-clectric  locomotives  and 

ciated  power  generation  equipment; 

the  components  of  such  equipment 

igines. 

aiy  off-highway  vehicle  products 

ing  facility  means  a  facility  that 
li-ides  one  or  more  heavy  off-highway 
icle  products  coating  unit(s). 
'fa\y  off-highway  vehicle  products 

J  ing  unit  means  a  coating  unit  in 
:h  any  protective,  decorative,  or 
tional  coating  is  applied  onto  the 
"  ce  of  heavy  off-highway  vehicle 
ucts. 

ghway  means  a  way  or  place  of 
ev  !r  nature,  publicly  maintained 

Iopcn  to  the  public  for  purposes  of 
culir  travfl.  Highway  includes 
'V     . , 

uttrial  or  commercial  solvent  use 
^ty  means  any  industrial  or 

lercial  facility  that  uses  solvents 
th  contain  VOCs  or  substances  that 
tjain  solvents  which  contain  VOCs. 
ijstrial  and  com.mercial  solvent  u.se 
lEties  include,  but  are  not  limited  to. 
jiloroethylene  dry  cleaning, 
oleum  dry  cleaning,  metal  cleaning. 

sing,  aerospace  component 
!ing.  motor  vehicle  and  mobile 
ij:)ment  assembly  line  coating,  motor 
i;le  and  mobile  equipment 
i^hing.  can  coating,  coil  coating. 
I  ic  coating,  film  coating,  flatwood 
luct  coating,  graphic  arts  coating. 
•J  appliance  coating,  magnet  wire 
Ing,  marine  vesst;l  coating,  metal 
Ivood  furniture  coating. 
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miscellaneous  metal  parts  and  products 
coating,  paper  coating,  and  plastic  parts 
coating  facilities.  Substances  that 
contain  solvents  include,  but  are  not 
limited  to.  coatings,  inks,  fountain 
solutions,  adhesives.  thirmers.  and 
clean-up  solvents. 

Ink  means  a  coaling  used  in  printing, 
impressing,  or  transferring  an  image 
onto  a  substrate. 

Laminating  unit  means  a  printing  unit 
in  which  an  adhesive  is  used  to  form 
two  or  more  layers  of  materia!  into  a 
single,  multiple-layer  sheet. 

Large  appliance  means  the 
component  metal  parts  (including,  but 
not  limited  to.  doors,  cases,  lids,  panels, 
and  interior  support  parts)  of  residential 
and  commercial  washers,  dryers,  ranges, 
refrigerators,  freezers,  water  heaters, 
dish  washers,  trash  compactors,  air 
conditioners,  and  other  sim.ilar  products 
under  SIC  Code  363. 

Large  appliance  coating  facility  means 
a  facility  that  includes  one  or  more  large 
appliance  coating  unit(s). 

Large  appliance  coating  unit  means  a 
coating  unit  in  which  any  protective, 
decorative,  or  functional  coating  is 
applied  onto  the  surface  of  component 
metal  parts  of  large  appliances. 

Letterpress  printing  unit  means  a 
printing  unit  in  which  the  image  area  is 
raised  relative  to  the  nonimage  area  on 
the  roll  printer  and  the  ink  is  transferred 
to  the  paper  directly  from  the  image 
surface. 

Light-duty  truck  means  any  motor 
vehicle  rated  at  3864  kg  (8500  lb)  gross 
vehicle  weight  or  less,  designed  mainly 
to  transport  property. 

Lithographic  printing  unit  means  a 
printing  unit  in  which  the  image  and 
nonimage  areas  are  on  the  same  plane 
of  the  roll  printer. 

Magnet  wire  coating  facility  means  a 
facility  that  includes  one  or  more 
magnet  coating  unit(s). 

Magnet  wire  coating  unit  means  a 
coating  unit  in  which  electrically 
insulating  varnish  or  enamel  is  applied 
onto  the  surface  of  wire  to  be  used  in 
electrical  niachinerj'. 

Marine  vessel  means  a  ship  or  boat 
used  to  travel  on,  or  a  submarine  used 
to  travel  through,  the  sea. 

A.'iri/ie  vessffl  coating  facility  means  a 
facility  that  includes  one  or  more 
marine  vessel  coating'unit(s). 

Marine  vessel  coating  un/f  means  a 
coating  unit  in  which  any  protective, 
decorative,  or  functional  coating  is 
applied  on  the  fabricated  part,  assemblv 
of  parts,  or  completed  unit  of  anv 
marine  vessel. 

Metal  furniture  means  any  furniture 
piece  made  of  metal  or  any  metal  part 
which  is  or  will  he  assembled  with 
other  metal,  wood,  fabric,  plastic,  or 


glass  parts  to  form  a  furniture  piece 
including,  but  not  limited  to.  tables, 
chairs,  waste  baskets,  beds,  desks, 
lockers,  benches,  shelving,  file  cabinets, 
lamps,  and  room  dividers.  This 
defmition  shall  not  apply  to  any  coating 
unit  coating  miscellaneous  metal  parts 
or  products. 

Metal  furniture  coating  facility  means 
a  facility  that  includes  one  or  more 
metal  furniture  coaling  unit(s). 

Metal  furniture  coating  unit  means  a 
coating  unit  in  which  any  protective, 
decorative,  or  functional  coating  is 
applied  onto  the  surface  of  metal 
furniture. 

Miscellaneous  metal  part  or  product 
means  any  metal  part  or  metal  product, 
even  if  attached  to  or  combined  with  a 
nonmetal  part  or  product. 

Miscellaneous  metal  parts  or  products 
coating  facility  means  a  facility  that 
includes  one  or  more  miscellaneous 
metal  parts  or  products  coating  unit(s). 

Miscellaneous  metal  parts  or  products 
coating  unit  means  a  coating  unit  in 
which  any  protective,  decorative,  or 
functional  coating  is  applied  onto  the 
surface  of  miscellaneous  metal  parts  or 
products. 

Mobile  equipment  means  self- 
propelled  equipment  which  is 
physically  capable  of  being  driven  on  a 
highway.  Mobile  equipment  includes: 
automobiles,  motorcycles,  true  ks,  vans, 
construction  equipment  (e.g.,  mobile 
cranes,  bulldozers,  concrete  mixers), 
farming  equipment  (e.g.,  wheel  tractors, 
pesticide  sprayers),  and  miscellaneous 
equipment  (e.g.,  street  cleaners,  golf 
carts,  and  hauling  equipment  used 
inside  and  around  airports,  docks, 
depots,  and  industrial  and  commercial 
plants). 

Motor  vehicle  means  a  \ ehicJe  which 
is  self-propelled  and  physically  capable 
of  being  driven  on  a  highway. 

Motor  vehicle  or  mobile  equ  ipment 
assembly  line  coating  facility  means  a 
facility  where  parts  are  manufactured  or 
finished  for  eventual  inclusion  into 
finished  motor  vehicles  or  mobile 
equipment  ready  for  sale  to  motor 
vehicle  or  mobile  equipment  dealers. 
This  definition  does  not  include 
customizers.  body  shops,  and/or  other 
auto  refinishing  facilities. 

Motor  vehicle  or  mobile  equipment 
refinishing  facility  means  a  facility 
where  all  or  any  part  of  used  motor 
vehicles  or  mobile  equipment  is 
refinished,  or  customized,  by  the 
application  of  paint.  This  definition 
includes  motor  vehicles  or  mobile 
equipment  dealerships  who  purchase 
new  motor  vehicle  or  mobile  equipment 
from  Original  Equipm.ent 
Manufacturers.  This  definition  does  not 
include  motor  vehicle  or  mobile 
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equipment  assembly  line  coating 
facilities. 

Motorcycle  means  any  motor  vehicle 
other  than  a  tractor  having  a  seat  or 
saddle  for  the  use  of  the  rider  and 
designed  to  travel  on  not  more  than 
three  wheels  in  contact  with  the  ground 
and  weighing  less  than  1,500  lbs,  except 
that  four  wheels  may  be  in  contact  with 
the  ground  when  two  of  the  wheels  are 
a  functional  part  of  a  sidecar. 

Offset  means  a  blanket  cylinder  that  is 
used  to  transfer  ink  from  a  plate 
cylinder  to  the  substance  to  be  printed. 

Open-top  vapor  degreasing  means  the 
batch  process  of  cleaning  and  removing 
soils  from  surfaces  by  condensing  hot 
solvent  vapor  on  the  colder  metal  parts. 

O^en  means  a  chamber  within  which 
heat  is  used  for  one  or  more  of  the 
following  purposes:  To  dry.  bake,  cure, 
or  polymerize  a  coating  or  ink. 

Packaging  roto^OMJre  printing  means 
rotogravure  printing  upon  paper,  paper 
board,  metal  foil,  plastic  film,  and  other 
substrates  which  are,  in  subsequent 
operations,  formed  into  packaging 
products  or  labels  for  articles  to  be  sold. 

Packaging  rotogra\-ure  printing  press 
means  a  rotogravure  printing  press  in 
which  surface  coatings  are  applied  to 
paper,  paperboard.  metal  foil,  plastic 
film,  or  other  substrates  which  are  to  be 
used  to  produce  containers,  packaging 
products,  or  labels  for  articles. 

Paper  coating  facility  means  a  facility 
that  includes  one  or  more  paper  coating 
unit(s). 

Paper  coating  unit  means  a  web 
coating  unit  where  coating  is  applied  to 
paper.  Printing  presses  are  not 
considered  paper  coating  units. 
Products  produced  on  a  paper  coating 
unit  include,  but  are  not  limited  to. 
adhesive  tapes  and  labels,  book  covers, 
post  cards,  office  copier  paper,  drafting 
paper,  and  pressure  sensitive  tapes. 
Paper  coating  units  include,  but  are  not 
limited  to,  application  by  impregnation 
or  saturation  or  by  the  use  of  roll,  knife, 
or-rotogravure  coating. 

Printing  unit  means  an  operation 
consisting  of  a  series  of  one  or  more  roll 
printers  and  any  associated  roll  coaters. 
drying  areas,  and/or  ovens  wherein  one 
or  more  surface  coatings  are  applied, 
dried,  and/or  cured.  It  is  not  necessary 
for  an  operation  to  have  an  oven,  or 
flashoff  area,  or  drying  area  to  be 
included  in  this  definition. 

Publication  rotogravure  printing  unit 
means  a  rotograv'uje  printing  unit  in 
which  surface  coatings  are  applied  to 
paper  which  is  subsequently  formed 
into  books,  magazines,  catalogues, 
brochures,  directories,  newspaper 
supplements,  or  other  types  of  printed 
material. 


Refinish  means  to  restore  or  replace 
coatings  on  Group  I  vehicles  (large-sized 
tnicks.  buses,  and  mobile  equipment) 
and  Group  II  vehicles  (passenger  cars, 
small-sized  trucks  and  vans,  medium- 
sized  trucks  and  vans,  and  motorcycles) 
and  equipment,  or  their  parts  and 
components,  except  Original  Equipment 
Manufacturer  coatings  applied  at  motor 
vehicle  or  mobile  equipment  assembly 
line  coating  facilities. 

Roll  coater  means  an  apparatus  in 
which  a  uniform  layer  of  coating 
material  is  applied  by  means  of  a  roll  or 
rolls  across  the  entire  width  of  a  moving 
substrate  which  is  fed  from  an 
unwinding  roll. 

Roll  printer  means  an  apparatus  in 
which  a  surface  coating  is  applied  by 
means  of  a  roll  or  rolls  with  only  partial 
coverage  across  the  width  of  a  moving 
substrate  which  is  fed  from  an 
unwinding  roll.  The  partial  coverage 
results  in  the  formation  of  words, 
designs,  or  pictures  on  the  substrate. 

RotogroMire  printing  means  the 
application  of  words,  designs,  and 
pictures  to  a  substrate  using  a  gravure 
cylinder  by  means  of  a  roll  printing 
technique  in  which  the  pattern  to  be 
applied  is  recessed  relative  to  the 
nonimage  area. 

Rotogravure  printing  unit  means  a 
printing  unit  in  which  each  roll  printer 
uses  a  roll  with  recessed  areas  for 
applying  an  image  to  a  substrate. 

Screen  printing  unit  means  a  printing 
unit  in  which  the  printing  ink  passes 
through  a  web  or  a  fabric  to  which  a 
refined  form  of  stencil  has  been  applied. 
The  stencil  openings  determine  the  form 
and  dimensions  of  the  imprint. 

Solvent  means  a  substance  that  is 
liquid  at  standard  conditions  that  is 
used  to  dissolve  or  dilute  another 
substance;  this  term  includes,  but  is  not 
limited  to,  organic  materials  used  as 
dissolvers,  viscosity  reducers, 
degreasing  agents,  or  cleaning  agents. 

Solvent  cleaning  means  the  process  of 
cleaning  soils  from  surfaces  by  cold 
cleaning,  open-top  vapor  degreasing,  or 
convey orized  degreasing. 

Space  vehicle  means  any  vehicle 
designed  to  travel  beyond  the  earth's 
atmosphere. 

Street  means  a  public  road  in  a  town 
or  city. 

Substrate  means  the  surface  to  which 
a  coating  is  applied  on,  saturated  into, 
or  impregnated  into. 

Vinyl  coating  facility  means  a  facility 
that  includes  one  or  more  vinyl  coating 
unit(s). 

V7ny/  coating  unit  means  a  web 
coating  unit  in  which  any  protective, 
decorative,  or  functional  coating  or 
printing  ink  is  applied  onto  a 


continuous  web  of  vinyl-coated  fabric  or 
vinyl  sheets. 

Web  means  an  automatic  system 
which  supplies  substrate  from  a 
continuous  roll  or  an  extrusion  process. 

Wood  furniture  means  room 
furnishings  including  cabinets  (kitchen, 
bath,  and  vanity),  tables,  chairs,  beds, 
sofas,  shutters,  art  objects,  wood 
paneling,  wood  flooring,  and  any  other 
coated  furnishings  made  of  wood,  wood 
composition,  or  fabricated  wood 
materials. 

Wood  furniture  coating  facility  means 
a  facility  that  includes  one  or  more 
wood  furniture  coating  unit(s). 

Wood  furniture  coating  unit  means  a 
coating  unit  in  which  any  protective, 
decorative,  or  functional  coating  is 
applied  onto  wood  furniture. 

(ii)  Applicability. 

(A)  Tne  requirements  of  paragraphs 
(b)(l)(iii)  (A)  and  (B).  (iv)(A),  (v)(A),  and 
(vi)(A)  of  this  section  shall  apply  to  any 
owner  or  operator  of  any  degreasing 
facility  or  any  motor  vehicle  or  mobile 
equipment  refinishing  facility  located  in 
the  control  area  as  defined  in  paragraph 
(a)(1)  of  this  section. 

(B)  The  requirements  of  paragraphs 
(b)(l)(iii)  (A)  and  (B),  (iv)(A).  {v)(A),  and 
(vi)(A)  of  this  section  shall  apply  to  any 
owner  or  operator  of  an  industrial  or 
commercial  solvent  use  facility  located 
in  the  applicable  area  specified  in 
paragraph  (b)(l)(ii)(A)  of  this  section  at 
which  actual  emissions  of  V'CXi;  are 
greater  than  or  equal  to  6.8  kg  (15  lbs) 
during  any  one  day. 

(C)  The  requirements  of  paragraphs 
(b)(1)  (iv)(B),  (v)(B).  and  (vi)(B)  of  this 
section  shall  apply  to  any  owner  or 
operator  of  an  industrial  or  commercial 
solvent  use  facility  located  in  the 
applicable  area  specified  in  paragraph 
(b)(l)(ii)(A)  of  this  section  at  which 
actual  emissions  of  VOC  from  all 
emissions  sources  are  always  less  than 
6.8  kg  (15  lbs)  during  any  one  day  If 
actual  emissions  of  VOC  from  a  facility 
which  is  exempt  from  the  limitations  of 
paragraph  (b)(l)(iii)(B)  of  this  section 
ever  exceed  6.8  kg  (15  lbs)  during  any 
one  day  on  or  after  January  1,  2000,  the 
facility  will  lose  its  exempt  status,  and 
the  owner  or  operator  shall  comply  with 
the  requirements  of  paragraphs 
{b)(l)(iii)(B)  fi;  through  (5h  (b){l)(iv)(A). 
(b)(l)(v)(A),  and  (b)(l)(vi)(A)  of  this 
section  beginning  January  1  of  the 
calendar  year  following  the  date  of  the 
exceedance. 

(iii)  Specific  Provisions. 

(A)  Each  owner  or  operator  of  a  source 
subject  to  the  FIP  VOC  emissions  cap 
program  as  defined  in  paragraph 
(b)(l)(ii)  of  this  section  shall  submit  a 
VOC  emissions  reduction  compliance 
plan  to  the  Administrator  by  January  1. 
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1999.  The  plan  shall  be  prepared  for  the 
years  2001  through  2005  and  shall 
include  all  of  the  information  specified 
in  paragraphs  (b)(l)(iii){A)  (1)  through 
(5)  of  this  section.  Each  owner  or 
operator  shall  submit  a  revised  plan  to 
the  Administrator  within  30  calendar 
da>-s  of  receipt  of  comments  from  the 
Administrator.  Each  owner  or  operator 
shall  comply  at  all  times  with  the 
provisions  of  the  most  recent  plan 
approved  by  the  Administrator. 

(1)  The  name,  title,  address,  and 
telephone  number  of  the  owner  or 
operator  of  the  facility,  and  of  each 
person  responsible  for  preparing  the 
information  required  under  paragraph 
(b)(l){iii)(A)C2;  of  this  section. 

(2)  Baseline  VOC  emissions  shall  be 
calculated  for  each  facility.  Baseline 
emi|ssions  for  each  facility  shall  equal 
the  sum  of  VOC  emissions  from  all 
emiissions  sources  at  the  facility 
incljuding  emissions  associated  with  the 
use  of  architectural  coatings  and  clean- 
up !  olvents.  Baseline  emissions  shall  be 
calculated  as  specified  in  paragraph 
(a)('l)(xii)  and  (a)(4)(xiii)  of  this  section. 

(c )  Methods  to  be  employed  by  the 
owT.er  or  operator  to  limit  VOC 
emissions  from  emissions  sources  to 
within  the  emissions  level  required  in 
paragraphs  (b)(2)(iii)(B)  ^Ij  through  (5) 
of  this  section.  Methods  may  include 
but  ^e  not  limited  to: 

(ij  Installation  of  capture  systems  and 
control  devices; 

(ii)  Modifications  to  increase  the 
efficiency  of  existing  capture  systems 
andj'or  control  devices; 

(ilij  Process  modifications  and/or 
subititutions;  and 

(iyj  Reduction  in  operating  schedules 
for  dne  or  more  emissions  sources  at  the 
facility.  For  those  facilities  choosing  to 
comiply  through  use  of  reduced 
operating  schedules,  operating 
schedules  for  baseline  emissions  levels 
andlfor  emissions  levels  starting  January 
1,  2001,  continuing  for  a  period  not  less 
than  5  years. 

[4)  Projections  of  annual  VOC 
emissions  for  each  emissions  source 
through  the  year  2005  after  application    • 
of  the  reduction  methods  described  in 
paragraph  (b)(2)(iii)(A)(5)  of  this  section. 

(5j  For  all  sources  subject  to  the  FIP 
cap  reduction  requirements,  all 
information  required  as  part  of  the 
facihty's  Title  V  operating  permit.  For 
sources  not  subject  to  Title  V,  sources 
shall  submit  all  information  which 
would  be  required  for  sources  subject  to 
Title  V.  "9 


(B)  Beginning  January  1,  2001,  each 
owner  or  operator  of  a  facility  which  is 
subject  to  the  limitations  of  this 
paragraph,  as  described  under 
paragraph  {b)(l)(ii)  (A)  or  (B)  of  this 
section,  shall  limit  actual  monthly 
emissions  of  VOC  from  the  subject 
facility  to  the  level  calculated  by  the 
following  equations: 


at  the  facility. 


II 

J^R^d -(0.04  thru  0.09))      (1) 


^2001  - 

i=J 

where  20 

R2ooi=Allowable  VOC  for  all 
emissions  sources  at  the  facility  for 
the  year  2001  in  units  of  kg  (lbs)  per 
month, 

Ro=Baseline  VOC  emissions  in  units 
of  kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(l)(iii)(A)(2)  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources 
at  the  facility. 

n 

R,,„;  <  5^ R„(l- (0.08  thru  0.18))       (2) 

1=1 
(See  footnote  to  paragraph 
(b)(I)(iii)(B)(l)  of  this  section.) 
where 
R2c«2=Allowable  VOC  for  all 
emissions  sources  at  the  facility  for 
the  year  2002  in  units  of  kg  (lbs)  per 
month, 
R„=Baseline  VOC  emissions  in  units 
of  kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(l)(iii)(A)(2)  of  this  section. 
i=Subscript  denoting  a  specific 

emissions  source,  and 
n=Total  number  of  emissions  sources 


I'' This  information  shall  include,  for  example, 
lest  Of  demonstration  methods  used  to  demonstrate 
achievement  of  the  VOC  emissions  reductions 
requited  in  paragraphs  (b)(l)(iii)(B)(;)  through  (5)  of 


this  section.  The  methods  may  include  but  are  not 
limited  to: 

(1)  The  test  methods  and  procedures  specified  in 
paragraph  {a)(4)  of  this  section,  and 

(2)  data  and  engineering  calculations  approved  by 
EPA  docum.enting  process  modifications  that  were 
made  to  reduce  VOC  emissions. 

^The  range  0.04  to  0.09  reflects  the  4%  to  9% 
cumulative  annual  rate  of  emission  reductions 
currently  under  consideration.  In  the  first  year, 
emissions  would  be  reduced  by  4%  to  9%  off  of 
baseline  levels:  in  the  second  year,  emissions  would 
be  reduced  by  8%  to  18%  off  of  baseline  levels,  and 
so  on  until  the  minimum  20%  VOC  reduction  is 
made.  As  discussed  in  the  preamble  to  the 
regulations  this  range  of  annual  reductions  is  based 
on  EPA's  preliminary  rate  of  reduction  analysis  and 
may  change  as  the  analysis  continues  prior  to  final 
promulgation  of  this  FIP.  In  addition.  EPA  plans  to 
review  this  value  every  three  years  after  final  rule 
promulgation. 


R 


2003  ^ZRo(1-(0'2  thru 0.27)) 

i=l 


(3) 


(See  footnote  to  paragraph 
(b)(l)(iii)(B)(l)  of  this  section.) 
where 

R2oo3=Allowable  VOC  for  all 
emissions  sources  at  the  facility  for 
the  year  2003  in  units  of  kg  (lbs)  per 
month, 

Ro=Baseline  VOC  emissions  in  units 
of  kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(l)(iii)(A)(2)  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources 
at  the  facility. 

n 

^2004^X^^0^ -(0.16  thru  0.36))       (4) 

1=1 
(See  footnote  to  paragraph 
(b)(l)(iii)(B)(l)  of  this  section.) 
where 
R2oo4=Allowable  VOC  for  all 
emissions  sources  at  the  facility  for 
the  year  2004  in  units  of  kg  (lbs)  per 
month, 
Ro=Baseline  VOC  emissions  in  units 
of  kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(l)(iii)(A)(2)  of  this  section. 
i=Subscript  denoting  a  specific 

emissions  source,  and 
n=Total  number  of  emissions  sources 
at  the  facility. 

n 

Rjoos^ZRoO -(0-20  thru  0.45))       (5) 

i=l 

(See  footnote  to  paragraph 
(b)(l)(iii){B)(;)  of  this  section.) 
where 

R2oo5=Allowable  VOC  for  all 
emissions  sources  at  the  facility  for 
the  year  2005  in  units  of  kg  (lbs)  per 
month, 

Ro=Baseline  VOC  emissions  in  units 
of  kg  (lbs)  per  month  for  each  emissions 
source  at  the  facility.  Baseline  emissions 
shall  be  calculated  in  accordance  with 
the  requirements  specified  in  paragraph 
(b)(l)(iii)(A)(2)  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources 
at  the  facihty. 

(iv)  lieporting. 
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(A)  Each  owner  or  operator  of  a 
facility  which  is  subject  to  the 
limitations  of  paragraphs  fb){l)(iii)(B) 
(I)  through  (5)  of  this  section,  as 
described  under  paragraph  (b)(l)(ii)  (A) 
or  (B)  of  this  section,  shall  submit  to  the 
Administrator  by  March  1  of  each 
calendar  y  ar,  beginning  in  2002,  a 
certification  of  compliance  with  this 
section  for  the  previous  calendar  year. 
This  certification  shall  include: 

(1)  A  declaration  that  the  facility  is  in 
compliance  with  all  of  the  requirements 
of  this  section,  and 

/^^y  Documentation  of  methods  used  to 
achieve  the  VOC  emissions  reductions 
required  in  paragraphs  (b)(l)(iii)(B)  (1) 
through  (5)  of  this  section. 

(B)  Each  owner  or  operator  of  a 
facility  which  is  exempt  from  the 
limitations  of  paragraphs  (b)(l)(iii)(B) 
/■jy  through  (5)  of  this  section  because  of 
paragraph  (b)(l)(ii)(C)  of  this  section 
shall  comply  vrith  the  follovving: 

(1)  By  January  1.  2000,  the  owner  or 
operator  shall  certify  to  the 
Administrator  that  the  facility  is  exempt 
from  the  limitations  of  paragraphs 
(b)(l)(iii)(B)  fi;  through  ^5;  of  this 
section.  TMs  certification  shall  include: 

(i)  A  decaration  that  the  facility  is 
exempt  from  the  limitations  of 
paragraphs  (b)(l)(iii)(B)  /'I  j  through  (5) 
of  this  section  because  of  paragraph 
(l)Hl)(ii)(C)  of  this  section;  and 

(ii)  Calculations  which  demonstrate 
that  total  baseline  VOC  emissions  from 
all  emissions  sources  at  the  facility  cUe 
and  will  remain  less  than  6.8  kg  (15  lbs) 
during  any  one  day.  Baseline  emissions 
shall  be  calculated  in  accordance  with 
the  procedures  specified  in  paragraphs 
rD)(l)(iii)(A)(2)  Ii)  and  ^;7jof  this  section. 

(2]  On  and  after  January  1 ,  2000.  the 
owner  or  operator  shall  notify  the 
Administrator  of  any  record  showing 
that  actual  emissions  of  VOC  from  the 
facility  exceeded  6.8  kg  (15  lbs)  during 
any  one  day  by  sending  a  copy  of  such 
record  to  the  Administrator  within  30 
calendar  days  after  the  exceedance 
occurs. 

(v)  Recc-  'keeping. 

(A)  Each  owner  or  operator  of  a 
facility  which  is  subject  to  the 
limitations  of  paragraphs  (b)(l)(iii)(B) 
ny  through  (5)  of  this  section,  as 
dt^scribed  under  paragraphs  (b)(l)(ii)  (A) 
or  (B)  of  this  section  shall  collect  and 
record  all  information  necessary  to 
demonstrate  compliance  vrilh  the 
limitations  of  paragraphs  (b)(l)(iii)(B) 
^7/  through  15)  of  this  section  for  each 
emissions  source  and  maintain  the 
information  at  the  facility  for  a  period 
of  five  (5)  years.  The  information  shall 
be  collected  and  recorded  each  day  of 
each  calendar  year  beginning  in  2001 
and  ending  with  2005. 


(B)  Each  owner  or  operator  of  a 
facility  which  is  exempt  from  the 
limitations  of  paragraphs  (b)(l)(iii)(B) 
(1)  llirough  (5)  of  this  section,  as 
described  under  paragraph  (b)(l)(ii){C) 
of  this  section  shall  collect  and  record 
all  information  necessary  to 
demonstrate  that  actual  emissions  of 
VOC  from  all  emissions  sources  are  less 
than  6.8  kg  (15  lbs)  during  each  day  and 
maintain  the  information  at  the  facility 
for  a  period  of  five  (5)  years.  The 
information  shall  be  collected  and 
recorded  each  day  of  each  calendar  year 
begirming  in  2001  and  ending  with 
2005. 

(vi)  Testing  and  Monitoring. 

(A)  The  Administrator  may  require,  at 
any  time,  any  ov%'ner  or  operator  of  a 
facility  subject  to  the  limitations  of 
paragraphs  (b)(l)(iii)(B)  ^Ij  through  ^5] 
of  this  section  because  of  paragraphs 
(b)(l)(ii)  (A)  or  (B)  of  this  section  to 
perform  tests  using  the  applicable  test 
methods  and  procedures  specified  in 
paragraph  (a)(4)  of  this  section  and/or  to 
install  monitoring  equipment  specified 
in  paragraph  (a)(4)(iv)(B)  of  this  section 
to  demonstrate  compliance  with  the 
limitations  of  paragraphs  (b)(l)(iii)(B) 
(1)  through  (5)  of  this  section. 

(B)  The  Administrator  may  require,  at 
any  time,  any  owner  or  operator  of  a 
facility  which  is  exempt  from  the 
limitations  of  paragraphs  (b){l)(iii)(B) 
(1)  through  (5)  of  this  section  because  of 
paragraph  (b)(l)(ii)(C)  of  this  section  to 
perform  tests  using  the  applicable  test 
methods  and  procedures  specified  in 
paragraph  (a)(4)  of  this  section  to 
demonstrate  that  the  facility  is  exempt 
from  the  limitations  of  paragraphs 
(b)(l)(iii){B)  (1)  through  (5)  of  this 
section. 

(2)  VOC  Emissions  Associated  with 
the  Manufacturing  of  Products. 
(i)  Definitions. 

(A)  For  the  purpose  of  paragraph 
(b)(2)  of  this  section,  the  general 
definitions  in  paragraph  (a)(.3)  of  this 
section  apply. 

(B)  For  tne  purpo.se  of  paragraph  (b)(2) 
of  this  section,  the  following  definitions 
also  apply: 

Facility  which  manufactures  products 
containing  VOCs  means  any  facility 
where  VOCs  are  emiUed  firom  processes 
which  are  used  to  manufacture  or 
fabricate  products.  These  products 
include,  but  are  not  hmited  to.  the 
products  specified  in  paragraphs  (J) 
through  (7)  of  this  definition.  This 
definition  does  not  include  facilities 
which  are  subject  to  any  of  the 
requirements  of  paragraphs  (b)(1),  (b)(4). 
fir  (b)(5)  of  this  section. 

(1)  Industrial  and  agricultural  organic 
chemicals  and  gases.  Industrial  organic 
chemicals  include,  but  are  not  limited 


to,  gum  and  wood  chemicals,  cyclic 
organic  crudes  and  intermediates, 
organic  dyes  and  pigments,  and  the 
chemicals  listed  in  40  CFR  52.741, 
appendix  A.  Agricultural  organic 
chemicals  include,  but  are  not  limited 
to,  pesticides,  livestock  dips,  soil 
conditioners,  and  fertilizers. 

(2)  Plastic  m.aterials,  synthetic  resins, 
synthetic  rubber,  elastomizers,  and 
cellulosic  and  manmade  fibers. 

13)  Drugs  which  include,  but  are  not 
limited  to,  medicinal  chemicals  and 
botanical  products,  pharmaceutical 
preparations,  in  vitro  and  in  vivo 
diagnostic  substances,  and  biological 
products. 

(4)  Soaps;  detergents;  cleaning. 
poUshing,  and  sanitizing  preparations; 
surface  active  agents,  finishing  agents, 
sulfonated  oils,  and  assistants;  and 
perfumes  and  cosmetics. 

(5)  Food  additives  and  sweeteners. 

(6)  Paints,  varnishes,  lacquers, 
enamels,  inks,  primers,  paint  removers, 
thinners,  stains,  shellacs,  cleaners, 
putty,  coatings,  adhesives,  fillers, 
sealants,  explosives,  and  carbon  black. 

(7)  Fabricated  rubber  and 
miscellaneous  plastics  products 
including,  but  not  limited  to,  tires  and 
inner  tubes;  rubber  and  plastics 
footware,  hose,  belting,  gasket,  packing, 
and  sealing  devices;  and  molded, 
extruded,  and  lathe-cut  mechanical 
rubber  goods. 

Manufacture  means  to  produce  or 
combine  any  ingredients  contained  in 
any  product. 

Manufacturing  process  means  a 
process  or  a  series  of  processes  used  to 
convert  raw  materials,  feed  stocks, 
subassemblies,  or  other  components 
into  a  product  which  will  be  sold, 
offered  for  sale,  supplied,  or  distributed 
or  will  be  used  as  a  component  in  a 
subsequent  manufacturing  process.  This 
definition  includes  the  storage  and 
handling  of  organic  compounds  or  g.'.ses 
which  are  used  in  a  manufacturing 
process  and  the  handling  of  orginic 
compounds  or  gases  used  to  cleanup  a 
manufacturing  process. 

(ii)  Applicability. 

(A)  Tne  requirements  of  paragraphs 
(b)(2)(iii)(A).  (iii)(B).  (iv)(A).  (v)(A).  and 
(vi)(A)  of  this  section  shall  apply  to  any 
owner  or  operator  of  a  facility  which 
manufactures  products  containing  \'OCs 
located  in  the  control  area  as  defined  in 
paragraph  (a)(1)  of  this  s^?<.tion  at  which 
total  VOC  emissions  are  greater  than  or 
equal  to  4.5  kg  (10  lbs)  during  any  one 
day. 

(B)  The  requirements  of  panigraphs 
(b)(2)(iv)(B),  (v)(B),  and  (vi)(B)  of  this 
section  shall  apply  to  any  owner  or 
operator  of  a  facility  which 
manufactures  products  containing  \'OCs 
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located  in  the  applicable  area  specified 
in  paragraph  (b)(2)(ii)(A)  of  this  section 
at  which  total  VOC  emissions  from  all 
emissions  sources  are  always  less  than 
4.5  kg  (10  lbs)  during  any  one  day.  If 
uncontrolled  VOC  emissions  from  a 
facility  which  is  exempt  from  the 
limitations  of  paragraphs  (b)(2)(iii)(B) 
(1)  through  (5)  of  this  section  ever 
excejed  4.5  kg  (10  lbs)  during  any  one 
day  bn  or  after  January  1,  2000.  the 
facility  will  lose  its  exempt  status,  and 
the  owTier  or  operator  shall  comply  with 
the  laquirements  of  paragraphs 
(b)(2)(iii)(B).  (iv)(A).  (v)(A).  and  (vi)(A) 
of  tnis  section  beginning  January  1  of 
the  c  alendar  year  following  the  date  of 
the  f  xceedance. 

(ii  i)  Specific  Provisions. 

(A)  Each  owner  or  operator  of  a  source 
subjt^ct  to  the  FIP  VCX)  emissions  cap 
progj^m  as  defined  in  paragraph 
(b)ll|)(ii)  of  this  section  shall  submit  a 
VOC  emissions  reduction  compliance 
plan]  to  the  Administrator  by  January-  1 , 
1999.  The  plan  shall  be  prepared  for  the 
years  2001  through  2005  and  shall 
incliide  all  of  the  information  specified 
in  paragraphs  (b)(l)(iii)(A)  flj  through 
(51  ot  this  section.  Each  owner  or 
operator  shall  submit  a  revised  plan  to 
the  Administrator  within  30  calendar 
days  of  receipt  of  comments  from  the 
Administrator.  Each  owner  or  operator 
shall  comply  at  all  times  with  the 
provisions  of  the  most  recent  plan 
apprpved  by  the  Administrator. 

/ijThe  name,  title,  address,  and 
tele{^hone  number  of  the  owner  or 
operator  of  the  facility,  and  of  each 
person  responsible  for  preparing  the 
information  required  under  paragraph 
(b){l)(m}(A](2)  of  this  section. 

(2)  Baseline  VOC  emissions  shall  be 
calculated  for  each  facility.  Baseline 
emissions  for  each  facility  shall  equal 
the  sum  of  VOC  emissions  from  all 
emissions  sources  at  the  facility 
including  emissions  associated  with  the 
use  (f  architectural  coatings  and  clean- 
up solvents.  Baseline  emissions  shall  be 
calcijlated  as  specified  in  paragraph 
(a)(4i(xii)  and  (a)(4)(xiii)  of  this  section. 

(31  Methods  to  be  employed  by  the 
owner  or  operator  to  limit  VOC 
emissions  from  emissions  sources  to 
within  the  emissions  level  required  in 
paragraphs  (b)(2)(iii)(B)  (1)  through  (5) 
of  this  section.  Methods  may  include 
but  aire  not  limited  to: 

OV  installation  of  capture  systems  and 
contiol  devices; 

(jit  Modifications  to  increase  the 
efficiency  of  existing  capture  systems 
and/or  control  devices; 

(iiiV  Process  modifications  and/or 
subs1|itutions;  and 

/^/^Y  Reduction  in  operating  schedules 
for  ofiB  or  more  emissions  sources  at  the 


facility.  For  those  facilities  choosing  to 
comply  through  use  of  reduced 
operating  schedules,  operating 
schedules  for  baseline  emissions  levels 
and  for  emissions  levels  starting  January 
1.  2001,  continuing  for  a  period  not  less 
than  5  years. 

(4)  Projections  of  annual  VOC 
emissions  for  each  emissions  source 
through  the  year  2005  after  application 
of  the  reduction  methods  described  in 
paragraphs  (b)(2)(iii)(A)(3)  of  this 
section. 

(5)  For  all  sources  subject  to  the  FIP 
cap  reduction  requirements,  all 
information  required  as  part  of  the 
facility's  Title  V  (of  the  Clean  Air  Act) 
operating  permit.  For  sources  not 
subject  to  Title  V,  sources  shall  submit 
all  information  which  would  be 
required  for  sources  subject  to  Title  V.2' 

(B)  Beginning  January  1,  2001,  each 
owner  or  operator  of  a  facility  which  is 
subject  to  the  limitations  of  this 
paragraph,  as  described  under 
paragraph  (b)(2)(ii)(A)  of  this  section, 
shall  limit  total  VOC  emissions  ft-om  the 
subject  facility  to  the  level  calculated  by 
the  following  equations: 

n 

R2(«i^ZRo(J- (004  thru  0.09))       (1) 
1=1 

(See  footnote  to  paragraph 

(b)(l)(iii)(B)ri;of  this  section.) 

where 

R:w I = Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 
2001  in  units  of  kg  (lbs)  per  month. 

Ro=Baseline  VOC  emissions  in  units  of 
kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(h](2)[\u){A)(2)  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

n 

R:oo;^S'^o(' -(008  thru  0.18))       (2) 

1=1 
(See  footnote  to  paragraph 
(b)(l)(iii)(B)^iy  of  this  section.) 
where 


-'Th;,s  information  shall  include,  for  example, 
lest  or  demonstration  methods  used  to  demonstrate 
achievement  of  the  VOC  emissions  reductions 
required  in  paragraphs  (b)(l){iii)iB)  (1)  through  15) 
of  this  section.  The  methods  may  include  but  are 
not  limited  to: 

(1)  the  test  methods  and  procedures  specified  in 
paragraph  (a)(4)  of  this  section,  and 

i'z)  data  and  engineering  calculations  approved  by 
EPA  ducumentiiig  process  modifications  that  were 
made  to  reduce  VOC  emissions. 


R2oo:=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2002  in  units  of  kg  (lbs)  per  month. 
Ro=Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
{h)[2][in)[A)(2)  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

n 

R:ao.^^ZRJl -(0.12  thru  0.27))       (3) 

1=1 
(See  footnote  to  paragraph 
(b)(l)(iii)(B)Ci;  of  this  section.) 
where 

R2ooi=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2003  in  units  of  kg  (lbs)  per  month, 
Ro=Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  snerified  in  paragraph 
(b){2)(iii)(A)(2/of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

n 

Rjau^ZRod -(016  thru  0.36))       (4) 

1=1 
(See  footnote  to  paragraph 
(b)(l)(iii)(B)fi;  of  this  section.) 
where 

R2oo4=Allovvable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2004  in  units  of  kg  (lbs)  per  month. 
Ro=Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
cslcu':ited  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(2)(iii)(A)/'2/ of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n-Total  number  of  emissions  sources  at 
the  facility. 

n 

Rioo5  ^I^KO  -(0.20  thru  0.45))       (5) 
i=i 
(See  footnote  to  par^g^aph 
(b)(l)(iii)(B)rj;  of  this  section.) 
where 

R20()'.=Allcvvable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2005  in  units  of  kg  (lbs)  per  mon'  h. 
R„=Basoline  VOC  rmissiur.s  in  units  cf 

kg  f.'bs)  per  month  for  each 
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emissions  source  at  the  facihty. 
Basehne  emissions  shall  be 
calculated  in  accordance  w-ith  the 
requirements  specified  in  paragraph 
{h)(2)[hi){A)(2)  of  this  section. 

j=Subscript  denoting  a  specific 
emissions  source,  and 

n=Tutal  number  of  emissions  sources  at 
the  facility, 
(iv)  Reporting. 

[A]  Each  owner  or  operator  of  a 
facility  which  is  subject  to  the 
limitations  of  paragraphs  (b)(2)(iii)(B) 
(1)  through  (5)  of  this  section,  as 
described  under  paragraph  (b)(2)(ii)(A) 
of  this  section,  shall  submit  to  the 
Admini.strator  by  March  1  of  each 
calendar  year,  beginning  in  2002,  a 
certification  of  compliance  with  this 
sec-tion  for  the  previous  calendar  year. 
This  certification  shall  include: 

(1)  A  declaration  that  the  facility  is  in 
compliant  ,  with  all  of  the  requirements 
of  this  secuon;  and 

(2)  Documentation  of  methods  used  to 
achieve  the  VOC  emissions  reductions 
required  in  paragraphs  (b)(2)(iii)(B)  (1) 
through  (5)  of  this  section. 

(B)  Each  owner  or  operator  of  a 
facility  which  is  exempt  from  the 
limitations  of  paragraph  (b)(2)(iii)(B)  (1) 
through  (5)  of  this  section,  as  described 
under  paragraph  (b)(2)(iiKB)  of  this 
section,  shall  comply  with  the 
following: 

(IjBy  januar;  1,  2000,  the  owner  or 
operator  shall  certify  to  the 
Administrator  that  the  facility  is  exempt 
from  the  limitations  of  paragraph 
lb)(2)(iii)(B)  (2)  tlu-ough  (5]  of  this 
section.  This  certification  shall  includj; 

(i)  A  declaration  that  the  facility  is 
exempt  from  the  limitations  of 
paragraph  (b)(2)(!i))(B)  ^i;  through  (."i)  of 
this  section  as  described  under 
paragraph  i^j(2)(ii)(B)  of  this  section; 
ind^ 

(ti)  Calculations  whir  h  demonstrate 
that  total  baseline  VOC  emissions  from 
all  emissions  sources  ai  the  facility  are 
aiid  will  remain  less  than  4.5  kg  (10  lbs) 
during  any  one  ddy.  Baseline  emissions 
shell  be  calculated  in  accordance  with 
the  procedures  specified  in  paragraphs 
(h)f2)(iM](A)  (l)and  {?]  of  this  section. 

^2;  On  and  after  January  1,  2000.  the 
ovVTicr  or  operator  shall  notify  the 
Admini'strator  of  any  record  showing 
that  t>)[3l  VOC  enviasi.ons  from  the 
facility  exceeded  4.5  kg  (10  !bs)  during 
any  one  day  by  sending  a  ropy  ol  such 
record  to  the  Admiriisirat;)r  within  30 
c.iilendar  days  after  the  Rxreedance 
occurs. 

(v)  Recordkeeping. 

(A)  Eat  h  owner  or  operator  of  a 
facility  which  is  iubjfxt  to  the 
limitation    -  f  paragraph  (b)(2)(iii)(Bi  {1} 
through  (oi  of  this  S(i.>ctinn,  as  desr.iibcd 


under  paragraph  (b)(2)(ii)(A)  of  this 
.section,  shall  collect  and  record  all 
information  necessary  to  demonstrate 
compliance  with  the  limitations  of 
paragraph  (b)(2)(iii)(B)^jy  through  (5)o{ 
this  section  for  each  emissions  source 
and  maintain  the  information  at  the 
facility  for  a  period  of  five  (5)  years.  The 
information  shall  be  collected  and 
recorded  each  day  of  each  calendar  year 
begirming  in  2001  and  ending  with 
2005. 

(B)  Each  owner  or  operator  of  a 
facility  which  is  exempt  from  the 
limitations  of  paragraph  (b)(2)(iii}(B)  (1) 
through  {5}  of  this  section,  as  described 
under  paragraph  (b)(2)(ii)(B)  of  this 
section,  shall  collect  ajid  record  all 
information  necessary  to  demonstrate 
that  total  VOC  emissions  from  all 
emissions  sources  are  less  than  4.5  kg 
(10  lbs)  during  each  day  and  maintain 
the  information  at  the  facility  for  a 
period  of  three  years.  The  information 
shall  be  collected  and  recorded  each  day 
of  each  calendar  year  beginning  in  2001 
and  ending  with  2005. 

(vi)  Testing  and  Monitoring. 

(A)  The  Administrator  may  require,  at 
any  time,  any  owner  or  operator  of  a 
fcicility  subject  to  the  limitations  of 
paragraphs  (b)(2)(iii)(B)  flj  through  (5) 
of  this  section,  as  described  under 
paragraph  (b)(2)(ii)(A)  of  this  section,  to 
perform  tests  using  the  applicable  test 
methods  and  procedures  specified  in 
paragraph  (a)(4)  of  this  section  and/or  to 
install  monitoring  equipment  specified 
in  paragraph  (a)(4)fiv)(B)  of  snction  to 
demonstrate  compliance  with  the 
limitations  of  paragraphs  rt)){2){iii)(B) 

ii )  through  l.'i]  of  this  section. 

(B)  The  Administrator  may  require,  at 
any  time,  any  owner  or  operator  of  a 
facility  which  is  exempt  from  the 
limitations  of  paragraphs  (b)(2)(iii)iB) 
(1)  through  (5)  of  this  section  because  of 
paragraph  (b)(2)(ii)(8)  of  this  section  to 
perform  tests  using  the  applicable  tost 
mi^thods  and  procedures  specified  in 
paragraph  (a)(4)  of  this  section  to 
demonstrate  that  the  facility  is  exempt 
from  the  limitations  of  paragraphs 
(b)i2l[iii)(B)  ("i;  through  /^s;  of  this 
section. 

(3)  Disposal  of  Sfateriots  Containing 
Volatile  Organic  Compounds. 
(i)  Definitions. 

(A)  For  the  purpose  of  paragraph 
(b)(.i)  of  this  section,  the  general 
definitions  in  paragraph  {a)l3)  of  this 
section  apply. 

(B)  For  the  purpose  of  paragr.iph  (b)(3) 
of  this  section,  the  following  definitions 
also  apply: 

Biodi'gradoble  wobte  meisns  any 
organic  waste  that  can  be  broken  down 
into  its  basic  elements  by 
microorganisms. 


Biodegradable  waste  disposal  facility 
means  any  facility  which  is  operated  as 
a  business  or  owned  by  a  state  or 
municipality  and  is  used  to  treat,  store, 
or  dispose  of  biodegradable  waste  or  to 
reclaim  or  recycle  organic  compounds 
or  gases  from  biodegradable  wastes. 

Organic  waste  disposal  facility  means 
any  facility  which  is  operated  as  a 
business  or  owned  by  a  state  or 
municipality  and  is  used  to  treat,  store, 
or  dispose  of  organic  wastes  that  contain 
VOCs  or  to  reclaim  or  recycle  organic 
compounds  or  gases  from  organic 
wastes  that  contain  VOCs.  Such 
facilities  include,  but  are  not  limited  to, 
biodegradable  waste  disposal  facilities 
(e.g.,  landfills);  publicly  owTied 
treatment  works;  hazardous  waste 
treatment,  storage,  and  disposal 
facilities;  and  sewage  sludge,  solid 
waste,  and  hazardous  waste 
incinerators. 

Publicly  owned  treatment  v.  ork 
(POTW)  means  any  device  or  system 
which  is  owned  by  a  state  or 
municipality  and  is  used  to  treat 
(including  recycling  and  reclamation) 
municipal  sewage  or  industrial  liquid 
waste. 

(ii)  Applicability.  The  requirements  of 
paragraphs  (b)(3)  (iii),  (iv),  (v),  and  (vi) 
of  this  section  shall  apply  to  any  owner 
or  operator  of  any  organic  waste 
disposal  facility  located  in  the  control 
arfa  as  defined  in  paragraph  (a)(1)  of 
this  section. 

(iii)  Specific  Pro\'isions. 

(A)  Each  owner  or  operator  of  a  source 
subjoct  to  the  FIP  VOC  emissions  cap 
program  as  defined  in  paragraph 
(b)(l)(ii)  of  this  section  shall  submit  a 
VOC  emissions  reduction  compliance 
plan  to  the  Administrator  by  January-  1, 
1990.  The  plan  shall  be  prepared  for  the 
years  2001  through  2005  and  shall 
include  all  of  the  information  specified 
in  paragraphs  (b](l)(iii)(A)  (1)  \hroiigh 
(5)  of  tliis  section.  Each  owner  cr 
operator  shall  submit  a  revisod  plan  to 
the  Administrator  within  30  cal'^ndar 
days  of  leceipt  of  comments  from  tf^e 
Administrator.  Each  owner  or  operator 
shall  comply  at  all  times  with  the 
provisions  of  t}je  most  recent  plan 
approved  by  the  Administrator 

U)  The  name,  title,  addp^s,  and 
telephone  number  of  the  owner  or 
operator  of  the  facility,  and  of  each 
person  responsible  for  preparing  the 
information  required  under  paragraph 
(b)(l)(iii)(.'\)/i?j  of  this  section. 

(2)  Baselin'i  VOC  emissions  shall  be 
calculated  for  each  fat-ility.  Baseline 
emi.ssions  for  each  facility  shall  equal 
the  sum  of  VOC  emissions  from  all 
eiiiissions  sources  at  the  facility    . 
inc:liiding  emissions  associated  wi-h  the 
use  of  architectural  coatings  and  rlran- 


t1 


r^ra 


ffiia 
c  /or( 


o\v 
em 
wi 

pa 
oft 
but 
( 

CO 

of 
an 
( 

SLl 

hr 
kic: 
cor 
u 

sch 
anc 
1, 
tha 
1^ 


Ivents.  Baseline  emissions  shall  be 
lated  as  specified  in  paragraph 
(xii)  and  (xiii)  of  this  section. 
Methods  to  be  employed  by  the 
r  or  operator  to  limit  VOC 
isions  from  emissions  sources  to 
(in  the  emissions  level  required  in 
aphs  (b)(2)(iii)(B)  fjy  through  (5) 
us  section.  Methods  may  include 
ire  not  limited  to: 
j  Installation  of  capture  systcnis  and 

devices; 
fj  Modifiaitions  to  increase  the 
iency  of  existing  capture  systems 

conlrol  devices; 
a  J  Process  modifications  and/or 
hjititutions;  and 

j  Reduction  in  operating  schedules 
:;ne  or  more  emissions  sources  at  the 
ity.  For  those  facilities  choosing  to 
"y  through  use  of  reduced 
ating  schedules,  operating 
dales  for  baseline  emissions  levels 
for  emissions  levels  starting  January 
1.  continuing  for  a  period  not  less 
5  years. 

Projections  of  annual  VOC 
^sions  for  e^ch  emissions  source 

gh  thf  year  2005  after  applioition 
^e  redijction  methods  described  in 
raphs  (b)(2){iii)(A)f3;of  this 
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sec  ion. 

^i  For  all  sou icos  subject  to  the  FIP 
rap   eductior.  requirements,  all 
infci  mation  required  as  part  of  the 
iuciuty's  Tit'e  V  operating  permit.  For 
sou  ±es  not  subject  to  Title  V.  sources 
sha    submit  all  i:iformation  which 
wo\i  d  be  required  for  sources  subject  to 
Titlii^V.2:! 

(See 
(b)(  lD( 
\vh( 


<  5^ R,,(l -(0.04  thru  0.09))       (1) 


1=1 


footnot:;  to  paragraph 
iii)(B)/ii  of  this  section.) 


Mlowdble  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 
?001  in  units  of  kg  (ibs)  per  month. 
[^aseline  VOC  emissions  in  units  of 
g  (lbs)  per  month  for  each 
;missior.s  source  at  the  facility, 
baseline  emissions  shall  be 
:alculated  in  accordance  with  the 
equirern'^rits  specified  in  paragraph 
b)(3).(iii)(A)/2^  of  this  section. 


;is  inforrriBiion  shall  include,  for  i'\a;iiple. 
demonstration  methods  used  to  deir.on.'itrate 
oment  of  the  VOJ  emissions  reductions 
rifd  in  piiragrap'is  (bKDfiiiKB)  n/throuf;h  ISI 
>  section.  The  liiethods  may  include  but  are 
liled  to: 

!t'.e  test  moihods  n.nd  proreriures  s;)<!cinj!d  in 
:tiph  (ai(4)  of  this  section,  and 
(2)  (  ata  and  <?nKineer:ng  calculal'on.-.  approved  by 
Li'-'K  t  >cument;.np  process  modifiaitliiiis  that  were 
in.irt4  o  .•educe  VOC  l■mi.^sions. 


i=Subscript  denoting  a  specific 

emissions  source,  and 
n=Total  number  of  emissions  sources  at 

the  facility. 

n 

'^:m:^S'^o<' -(008  thru  0.18))       (2) 

1=1 
(See  footnote  to  paragraph 
(b)(l)(iii)(B)riJ  of  this  section.) 
where 

R;<> '2= Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2002  in  units  of  kg  (lbs)  per  month, 
R„=Baseline  VOC  emiissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
{h]{3](in)[A](2)  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

n 

R:>yn^X'^o('-^0'2  thru 0.27))       (3) 

1=1 
(.See  footnote  to  paragraph 
[hK\mi]{B](l)  of  this  section.) 
where 

RicKH^Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2003  in  units  of  kg  (lbs)  per  month, 
Ii,=F3aseline  VOC  emnssions  in  units  of 

kg  (ibs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  em.issions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(3)(iii)(A)/'2;  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 


R;,„j<£rj1 -(0.16  thru  0.36))       (4) 
1=1 

(See  footnote  to  paragraph 

(b)(l)(iii)(B)/'Jj  of  this  section.) 

where 

R:.,n=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 
2004  in  units  of  kg  (lbs)  per  month, 

R,=Baseline  VOC  emissions  in  units  of 
kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(3)(iii)(A)(2)  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  sourr:e,  and 

n=Total  number  of  emissions  sources  at 
the  facilitv. 


R2no5^SRo(l -(0-20  thru  0.45))       (5) 
1=1 

(See  footnote  to  paragraph 

(b)(l){iii)(B)(J)  of  this  secUon) 

where 

R2oo5=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 
2005  in  units  of  kg  (lbs)  per  month, 

R,=Base!ine  VOC  em.issions  in  units  of 
kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
[h]{3)lm)[A)(2)  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  r.nd 

n=Total  number  of  emissions  sources  at 
the  facility. 

(iv)  Reporting.  Each  owner  or  operator 
of  a  facility  which  is  subject  to  the 
limitations  of  paragraphs  (b)(3)(iii)(B) 
(1)  through  (5)  of  this  set:tion.  as 
de.scribed  under  paragraph  (b)(3)(ii)  of 
this  section  shall  submit  to  the 
Administrator  by  March  1  of  each 
calendar  year,  beginning  in  2002.  a 
certification  of  compliance  with  this 
section  for  the  previous  calendar  year. 
This  certification  shall  include: 

(A)  A  declaration  that  the  facility  is  in 
compliance  with  all  of  the  requirements 
of  this  section;  and 

(B)  Documentation  of  methods  used  to 
achieve  the  VOC  emissions  reductions 
required  in  paragraphs  (bj(3)tiii)(B)  (1) 
through  (5)  of  this  section. 

(v)  Hdcord keeping.  Each  owner  or 
operator  of  a  facility  which  is  subject  to 
the  limitations  of  paragraphs 
ni)(3)(iii)(B)  (1)  through  (5)  of  this 
section,  as  described  under  paragraph 
(b)(3){ii)  of  this  section,  shall  collect  and 
record  all  information  necessary  to 
demonstrate  compliance  with  tlie 
limitations  of  paragraphs  (b)(3)(iii)(B) 
(1)  through  (5)  of  this  section  for  each 
emissions  source  and  maintain  the 
information  at  the  facility  for  a  period 
of  five  (5)  years.  The  infomiation  shall 
be  collected  and  recorded  each  day  of 
each  calendar  year  beginning  in  2001 
and  ending  with  2005. 

(vi)  Testing  and  Monitoring.  The 
Administrator  m,ay  require,  at  any  time, 
any  owner  or  operator  of  a  facility 
subject  to  the  limitations  of  paragraphs 
(b)(3)(iii)(B)  (1)  through  (5)  of  this 
section,  as  described  under  paragraph 
(b)(3)(ii)  of  this  section,  to  perform  tests 
using  the  appficable  test  methods  and 
procedures  specified  in  paragraph  (a)(4) 
of  this  section  and.'or  to  install 
monitoring  equipment  specified  in 
paragraph  (a)(4)(iv)(B)  of  this  section  to 
di.m.onstrate  compliance  with  the 
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limitations  of  paragraphs  (b)(3)(iii)(B) 
(1)  through  (5)  of  this  section. 

(4)  Commercial  Food  Preparation 
and/or  Baking. 

(i)  Definitions. 

(A)  For  the  purpose  of  paragraph 
(b)(4)  of  this  section,  the  general 
definitions  in  paragraph  {a)(3)  of  this 
section  apply. 

(B)  For  tne  purpose  of  paragraph  (b)(4) 
of  this  section,  the  following  definitions 
also  apply: 

Brandy-making  facility  means  a 
facility  that  distills  wine,  the  refuse  of 
a  wine  press,  or  any  other  fermented 
fruit  juices  to  produce  alcoholic  hquors. 

Charcoal  means  any  substance 
obtained  by  charring  wood  or  any  other 
organic  matter  by  a  process  of 
smothered  combustion  to  exclude  air. 

Commercial  baking  facility  means  a 
facility  that  baJces  bread,  biscuits,  rolls, 
pies,  cakes,  cookies,  or  other  similar 
products. 

Commercial  charbroiling  facility 
means  a  facility  that  broils  any  type  of 
food  over  a  charcoal  or  gas-fired  broiler. 

Food  preparation  facility  means  any 
commercial  baking,  commercial 
charbroiling,  wine-  or  brandy-making, 
fruit  and  vegetable  preservation,  grain 
mill  production,  vegetable  oil 
production,  or  malt  beverage  production 
facility.  This  definition  includes 
restaurants  involved  in  activities 
described  in  the  previous  sentence. 

Fruit  and  vegetable  preservation 
facility  means  a  facility  that  preserves 
food  by,  but  not  limited  to,  canning, 
curing,  pickling,  salting,  smoking, 
cooking,  or  freezing. 

Grain  mill  production  facility  means  a 
facility  that  grinds  any  grain  including, 
but  not  limited  to,  wheat,  rice,  corn,  or 
rye  into  flour  or  meal. 

Malt  beverage  production  facility 
means  a  facility  engaged  in  malting, 
fermentation,  aging,  or  packaging  of 
barley  or  any  other  grain  for  the  purpose 
of  producing  an  alcoholic  beverage. 

Vegetable  oij  production  facility 
means  a  facihty  that  extracts  oil  from 
any  vegetable  seed. 

Wine-  or  brandy-making  facility 
means  a  facility  that  fonnents  juices 
from  grapes  or  any  other  fruit  for  the 
purpose  of  producing  alcoholic 
beverages. 

(ii)  Appliccbility. 

(A)  Tne  requirements  of  paragraphs 
(b)(4)  (iii)(A)  and  (iii)(B).  (iv)(A).  (v)(A), 
and  (vi)(A)  of  this  section  shall  apply  to 
any  owner  or  operator  of  a  commercial 
food  preparation  facility  located  in  the 
control  area  as  defined  in  paragraph 
(a)(1)  of  this  section  at  which  VOC 
emissions  are  greater  than  or  equal  to 
4.5  kg  (10  lbs)  during  any  one  day. 

(B)  The  requirements  of  paragraphs 
(b)(4)(iv)(B),  (v)(B),  and  (vi)(B)  of  this 


section  shall  apply  to  any  owner  or 
operator  of  a  commercial  food 
preparation  facility  located  in  the 
applicable  area  specified  in  paragraph 
(b)(4)(ii)(A)  of  this  section  at  which  total 
uncontrolled  VOC  emissions  from  all 
emissions  sources  are  always  less  than 
4.5  kg  (10  lbs)  during  any  one  day.  If 
VCX^  emissions  from  a  facility  which  is 
exempt  from  the  limitations  of 
paragraph  (b)(4)(iii)(B)  of  this  section 
ever  exceed  4.5  kg  (10  lbs)  during  any 
one  day  on  or  after  January  1,  2000.  the 
facihty  will  lose  its  exempt  status,  and 
the  owner  or  operator  shall  comply  with 
the  requirements  of  paragraphs 
(b)(4)(iii)(B).  (iv)(A),  (v)(A),  and  (vi)(A) 
of  this  section  beginning  January  1  of 
the  calendar  year  following  the  date  of 
the  exceedance. 

(iii)  Specific  Provisions. 

(A)  Each  owner  or  operator  of  a  source 
subject  to  the  FIP  VOC  emissions  cap 
program  as  defined  in  paragraph 
fb)(l)(ii)  of  thissection  shall  submit  a 
VOC  emissions  reduction  compliance 
plan  to  the  Administrator  by  January  1, 
1999.  The  plan  shall  be  prepared  for  the 
years  2001  through  2005  and  shall 
include  all  of  the  information  specified 
in  paragraphs  fb)(l)(iii)(A)  (1)  through 
15)  of  this  section.  Each  owner  or 
operator  shall  submit  a  revised  plan  to 
the  Administrator  within  30  calendar 
days  of  receipt  of  comments  from  the 
Administrator.  Each  owner  or  operator 
shall  comply  at  all  times  with  the 
provisions  of  the  most  recent  plan 
approved  by  the  Administrator. 

(l)The  name,  title,  address,  and 
telephone  number  of  the  owner  or 
operator  of  the  facility,  and  of  each 
person  responsible  for  preparing  the 
information  required  under  paragraph 
{h](^)(ui)[A](2)  of  this  section. 

(2)  Baseline  VOC  emissions  shall  be 
calculated  for  each  facility.  Baseline 
emissions  for  each  facility  shall  equal 
the  sum  of  VOC  emissions  from  all 
emissions  sources  at  the  facility 
including  emissions  associated  with  the 
use  of  architectural  coatings  and  clean- 
up solvents.  Baseline  emissions  shall  be 
calculated  as  specified  in  paragraph 
(a)(4)(xii)  and  (xiii)  of  this  section. 

(3)  Methods  to  be  employed  by  the 
owner  or  operator  to  limit  VOC 
emissions  from  emissions  sources  to 
within  the  emissions  level  required  in 
paragraphs  (b)(2)(iii)(B)  /2j  through  (5) 
of  this  section.  Methods  may  include 
but  are  not  limited  to: 

(i)  Installation  of  capture  systems  and 
control  devices; 

(ii)  Modifications  to  increase  the 
efficiency  of  existing  capture  systems 
and/or  control  devices; 

(iii)  Process  modifications  and/or 
substitutions;  and 


(iv)  Reduction  in  operating  schedules 
for  one  or  more  emissions  sources  at  the 
facility.  For  those  facilities  choosing  to 
comply  through  use  of  reduced 
operating  schedules,  operating 
schedules  for  baseline  emissions  levels 
and  for  emissions  levels  starting  January 
1,  2001,  continuing  for  a  period  not  less 
than  5  years. 

(4)  Projections  of  annual  VOC 
emissions  for  each  emissions  source 
through  the  year  2005  after  application 
of  the  reduction  methods  described  in 
paragraph  (b)(2)(iii)(A)f3^  of  this  section. 

(5)  For  all  sources  subject  to  the  FIP 
cap  reduction  requirements,  all 
information  required  as  part  of  the 
facility's  Title  V  operating  permit.  For 
sources  not  subject  to  Title  V,  sources 
shall  submit  all  information  which 
would  be  required  for  sources  subject  to 
Title  V.^-* 

(B)  Beginning  January  1,  2001,  each 
owner  or  operator  of  a  facihty  which  is 
subject  to  the  limitations  of  this 
paragraph,  as  described  under 
paragraph  (b)(4)(ii)(A)  of  this  section 
shall  limit  total  VOC  emissions  from  the 
subject  facility  to  the  level  calculated  bv 
the  following  equations: 

n 

R;,,„  <]^R^(1 -(0.04  thru  0.09))       (I) 

(See  footnote  to  paragraph 

(b)(l  ){iii)(B)/'I ;  of  this  section) 

where 

R:<ioi=  Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 
2001  in  units  of  kg  (lbs)  per  month. 

R,,=Baseline  VOC  emissions  in  units  of 
kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  In  paragraph 
(b)(4)(iii)(A)r2;  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

n 

R,„),  <^R^(l-(0.08thruO.!8})      (2) 

1=1 
(See  footnote  to  paragraph 
(b)(l)(iii){B)^i;of  this  section) 
where 


'"This  information  shall  include,  for  example, 
test  or  demonstration  methods  used  to  demonstrate 
achievement  of  the  VOC  emissions  reduction.* 
required  in  paragraphs  (b)(l)(iii)(B)  n>lhroi;gh /5y 
of  this  section.  The  methods  may  include  bjt  a.-e 
not  limitod  to:  (1)  the  test  methods  and  procedures 
specified  in  paragraph  (a)(4)  of  this  section,  and  C) 
data  and  engineering  calculations  approved  by  EPA 
documenting  process  modifications  that  were  ni.)i'.e 
to  reduce  VOC  emissions. 
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R. ■'«!'!= Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 
2002  in  units  of  kg  (lbs)  per  month. 

R..=:3aseline  VOC  emissions  in  units  of 
!(;g  (lbs)  per  month  for  each 
(  missions  source  at  the  facility. 
1  Jaseline  emissions  shall  be 
(  alculated  in  accord-ance  with  tlio 
1  equirements  specified  in  paragraph 
I  b)l4)(iii)(A)/2j  of  this  .secti.m. 

i=.Su  iscript  denoting  a  specific 
emissions  source,  and 

n=Tt»tal  number  of  emissions  sources  at 
llho  facility. 


R. 

(Set 
(!>)( 
wh 


,<£rJ1 -(0.12  thru  0.27))       (3) 


1^1 


botnote  to  paragraph 
(iii){B)(l)of  thisseciioii) 


ue 


»p:Allowable  VOC  fo."-  all  emissions 
sources  at  the  facility  for  the  year 
2003  in  units  of  kg  (lbs)  per  month, 

R,=(|aseiine  VOC  emissions  in  units  of 
ig  (lbs)  per  month  for  each 
^missions  source  at  the  facility. 
Baseline  emissions  shall  be 
(talculatod  in  accordance  with  the 
iequirements  specified  in  paragraph 
ll))(4)(ii))(A)/'2;  of  this  section. 

i^Sipscript  denoting  a  specific 
^missions  source,  and 

n^'lltit&l  number  of  emissions  sources  at 
c  facility. 

n 

R,,.,  <5^R„(l-(0.16thru0.36))       (4) 

(S>e(  jfoolnote  to  paragraph 

(b)(,|(iii)(B)(7)  of  diis  section) 

whi  !e 

R.>(x  4  ^Allowable  VOC  for  all  emissiuns 
'.  ources  at  the  facility  for  the  year 
:  1004  in  imits  of  kg  (ibs)  per  month, 

R„=  :  aseiine  VOC  emissions  in  units  of 
kg  (lbs)  per  month  for  each 
I  'missions  source  at  the  facility. 
Jaseline  emissions  shall  be 
( :aiculated  in  accordance  with  the 
requirements  specified  in  paragraph 
I  h](4)[m]iA]( 21  of  this  section. 

i-Su  jscript  denoting  a  specific 
( amissions  source,  and 
^Tdtal  number  of  emissions  sources  at 
the  facility. 

(Set  footnote  to  paragraph 

(b)(jfiii)(B),'i;  of  this  section) 


v^ll( 
R:(, 

Kr- 


^<^R„n -(0.20  thru  0.45))       (5) 


1-1 


to 


•Mlowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 
2005  in  units  of  kg  (lbs)  per  month. 
Jascline  VOC  emissions  in  units  of 
;g  (lbs)  per  month  for  each 


emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(4)(iii)(A)f2y  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n-Tot;il  number  of  emissions  sources  at 
the  facility, 
(iv)  Reporting. 

(A)  Each  owner  or  operator  of  a 
facility  which  is  subject  to  the 
limitations  of  paragraphs  f1))(4)(iii)(B) 
(1)  tlirough  (5)  of  this  section,  as 
describt'd  undcrparagraph  (b){4)(ii)(.A) 
of  this  soction  .shall  submit  to  the 
Administrator  by  March  1  ofearh 
calo.idar  year,  beginning  ir.  2002,  a 
certification  of  compliance  with  this 
sectic^n  for  the  previous  calendar  y.^ar. 
This  certification  shall  include: 

(1)  A  declaration  that  the  facility  is  in 
compliance  with  all  of  the  requirerhents 
of  this  section;  and 

(2)  Documentation  of  methods  used  to 
achieve  the  VOC  emissions  reductions 
required  in  paragraphs  (b)(4)(iii)(B)  (1) 
through  (5)  of  this  section. 

(B)  Each  owner  or  operator  of  a 
facility  which  is  exempt  ft-om  the 
limitations  of  paragraphs  (b)(4)(iii)(B] 
(1)  through  (5)  of  this  section,  as 
doscribed  under  paragraph  (b)(4)(ii)(B) 
of  this  section  shall  comply  with  the 
following: 

(l)By  January  1.  2000.  the  ownei  or 
operator  shall  certify  to  the 
Administrator  that  the  facihty  is  expm[)t 
from  the  limitations  of  paragraphs 
(b)(4)(iii){B)  ^iMhrough  fs;  of  this 
section.  This  certification  shall  include: 

(il  A  declaration  that  the  facility  is 
exempt  from  the  limitations  of 
paragraphs  (b)(4){iii)(B)  flj  through  (51 
of  this  section,  as  descril>ed  under 
paragraph  (b)(4)(ii)(B)  of  this  section; 
and 

(iij  Calculations  which  demonstrate 
that  total  baseline  VOC  emissions  from 
all  emissions  sources  at  the  facility  are 
and  will  remain  less  than  4.5  kg  (10  lbs) 
during  any  one  day.  Baseline  emissions 
shall  be  calculated  in  accordance  with 
the  procedures  specified  in  paragraphs 
(b)(4)(iii)(A)  ^iMnd  f2;of  this  section. 

(2)  On  and  after  January  1,  2000.  the 
owner  or  operator  shall  notify  the 
Administrator  of  any  record  showing 
that  total  VOC  emissions  from  the 
facility  exceeded  4.5  kg  (10  lbs)  during 
any  one  day  by  sending  a  copy  of  suf;h 
record  to  the  Administrator  within  30 
calendar  days  after  the  exceedance 
occurs. 

(v)  Hecordkeeping. 

(A)  Each  owner  or  operator  of  a 
facility  which  is  subject  to  the 
limitations  of  paragraphs  (b)(4)(iii)(B) 


^Jj  through  (5)  of  this  section,  as 
described  under  paragraph  (b)(4){ii)(A) 
of  this  section,  shall  collect  and  record 
all  information  necessary  to 
demonstrate  compliance  with  the 
limitations  of  pciragraphs  {b){4)fiii)(B) 
riy  through  (5)  of  this  section  for  each 
emissions  source  and  maintain  the 
information  at  the  facility  for  a  period 
of  five  (5)  years.  The  information  shall 
be  collected  and  recorded  each  day  of 
each  calendar  year  beginning  in  2001 
and  ending  with  2005. 

(B)  Each  owner  or  operator  of  a 
facility  which  is  exempt  from  the 
limitations  of  paragraphs  (b)(4)(iii)(B) 
(1)  through  (5)  of  this  section,  as 
described  under  paragraph  (b)(4)(ii)(B) 
of  this  section,  shall  collect  and  record 
all  information  necessarj'  to 
demonstrate  that  total  VOC  emissions 
from  all  emissions  sources  are  less  than 
4.5  kg  (10  lbs)  during  each  day  and 
maintain  the  information  at  the  facility 
for  a  period  of  five  (5)  years.  The 
information  shall  be  collected  and 
recorded  each  day  of  each  calendar  year 
beginning  in  2001  and  ending  with 
2005. 

(vi)  Testing  and  Monitoring. 

(A)  The  Administrator  may  require,  at 
any  time,  any  owner  or  operator  of  a 
facility  subject  to  the  limitations  of 
paragraphs  {b)(4)(iii)(B)  Ciy  through  {5i 
of  this  section,  as  described  under 
paragraph  (b)(4)(ii)(A)  of  this  section,  to 
perform  tests  using  the  applicable  test 
methods  and  procedures  specified  in 
paragraph  (a)(4)  of  this  section  and.'ijr  to 
install  monitoring  equipment  specified 
in  paragraph  (a)(4)(iv)(B)  of  this  section 
to  demonstrate  compliance  with  the 
limitations  of  paragraphs  (b)(4)(iii)(B) 
/^Ij  through  ^5/of  this  section. 

(B)  The  Administrator  may  require,  at 
any  time,  any  owner  or  operator  of  a 
fdCility  which  is  exempt  from  the 
limitations  of  paragraphs  (b)(4)(iii)(B) 
^Ij  through  f.5yof  this  section  because  of 
paragraph  (b)(4)(:i)(B)  of  this  section  to 
perform  te.sts  using  the  applicable  test 
methods  and  procedures  specified  in 
p.iragraph  (a)f4)  of  this  section  tfi 
demonstrate  that  the  facility  is  exempt 
frrun  the  limitations  of  paragraphs 
(b)(4)(iii)lB)  (V>  through  ^5/ of  this 
section. 

[b)  Petroleum  and  Natural  Gas 
E.xtracticn,  Processing,  and  Stnrngc. 

(i)  Definitions. 

{.\]  For  the  purpose  of  paragrapth 
(b)(.'i)  of  this  section,  the  general 
definitions  in  paragraph  (a)(3)  of  this 
section  apply. 

(B)  For  the  purpose  of  paragraph  (b)(5) 
of  this  sec;tion,  the  following  definitions 
also  apply; 

Crude  oil  means  a  naturally  occurring 
mixture  which  consists  of  hydrocarbons 
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and  sulfur,  nitrogen,  or  oxygen 
derivatives  of  hydrocarbons  and  which 
is  a  hquid  at  standard  conditions. 

Extraction  facility  means  any  faciUty 
where  drilhng  and  servicing  equipment, 
flow  lines,  separators,  gathering  lines, 
and  auxiliary  nontransportation  related 
equipment  are  used  to  extract  petroleum 
or  natural  gas  from  a  well. 

Gasoline  means  any  petroleum 
distillate  which  is  used  as  a  motor  fuel. 

Petroleum  means  the  crude  oil 
removed  from  the  earth  and  the  oils 
derived  from  tar  sands,  shale,  and  coal. 

Processing  facility  means  any  facility 
where  petroleum  or  natural  gas  is  used 
as  a  feedstock  to  produce  gasoline, 
kerosene,  distillate  fuel  oils,  residual 
fuel  oils,  lubricants,  or  other  related 
products. 

Storage  facility  means  any  extraction 
facility,  processing  facility,  bulk 
gasohne  plant,  bulk  gasoline  terminal, 
or  any  petroleum  storage  facility  which 
distributes  petroleum,  natural  gas,  or 
gasoline  to  retail  outlet  and  wholesale 
purchaser-consumer  facilities.  This 
definition  does  not  apply  to  retail 
gasoline  service  stations. 

(ii)  Applicability.  The  requirements  of 
paragraphs  (b)(5)  (iii),  (iv),  (v),  and  (vi) 
of  this  section  shall  apply  to  any  owner 
or  operator  of  any  petroleum  or  natural 
gas  extraction,  processing,  or  storage 
facility  located  in  the  control  area  as 
defined  in  paragraph  (a)(1)  of  this 
section. 

(iii)  Specific  Provisions. 

(A)  Each  owner  or  operator  of  a  source 
subject  to  the  FIP  VOC  emissions  cap 
program  as  defined  in  paragraph 
(b)(l)(ii)  of  this  section  shall  submit  a 
VOC  emissions  reduction  compliance 
plan  to  the  Administrator  by  January  1, 
1999.  The  plan  shall  be  prepared  for  the 
years  2001  through  2005  and  shall 
include  all  of  the  information  specified 
in  paragraphs  (b)(l)(iii)(A)  fl^  through 
(5)  of  this  section.  Each  owTier  or 
operator  shall  submit  a  revised  plan  to  . 
the  Administrator  within  30  calendar 
days  of  receipt  of  comments  from  the 
Administrator.  Each  owner  or  operator 
shall  comply  at  all  times  with  the 
provisions  of  the  most  recent  plan 
approved  by  the  Administrator. 

(l)The  name,  title,  address,  and 
telephone  number  of  the  owner  or 
operator  of  the  facility,  and  of  each 
person  responsible  for  preparing  the 
information  required  under  paragraph 
(b)(l)(iii)(A)/'2j  of  this  section. 

(2)  Baseline  VOC  emissions  shall  be 
calculated  for  each  facility.  Baseline 
emissions  for  each  facility  shall  equal 
the  sum  of  VOC  emissions  from  all 
emissions  sources  at  the  facility 
including  emissions  associated  with  the 
use  of  architectural  coatinqs  and  clean- 


up solvents.  Baseline  emissions  shall  be 
calculated  as  specified  in  paragraph 
(a)(4)  (xii)  and  (xiii)  of  this  section. 

(3)  Methods  to  be  employed  by  the 
owner  or  operator  to  limit  VOC 
emissions  from  emissions  sources  to 
within  the  emissions  level  required  in 
paragraphs  (b)(2)(iii)(B)  fj;  through  (5) 
of  this  section.  Methods  may  include 
but  are  not  limited  to: 

(i)  Installation  of  capture  systems  and 
control  devices; 

(ii)  Modifications  to  increase  the 
efficiency  of  existing  capture  systems 
and/or  control  devices; 

(iii)  Process  modifications  and/or 
substitutions;  and 

(iv)  Reduction  in  operating  schedules 
for  one  or  more  emissions  sources  at  the 
facility.  For  those  facilities  choosing  to 
comply  through  use  of  reduced 
operating  schedules,  operating 
schedules  for  baseline  emissions  levels 
and  for  emissions  levels  starting  January 
1,  2001,  continuing  for  a  period  not  less 
than  5  years. 

(4)  Projections  of  annual  VOC 
emissions  for  each  emissions  source 
through  the  year  2005  after  application 
of  the  reduction  methods  described  in 
paragraph  (b)(2)(iii)(A)^J^  of  this  section. 

^SjFor  all  sources  subject  to  the  FIP 
cap  reduction  requirements,  all 
information  required  as  part  of  the 
facility's  Title  V  operating  permit.  For 
sources  not  subject  to  Title  V,  sources 
shall  submit  all  information  which 
would  be  required  for  sources  subject  to 
Title  V." 

(B)  Beginning  January  1,  2001,  each 
owmer  or  operator  of  a  facility  which  is 
subject  to  the  limitations  of  this 
paragraph  because  of  paragraph  (b)(5)(ii) 
of  this  section  shall  fimit  total  VOC 
emissions  from  the  subject  facility  to  the 
level  calculated  by  the  following 
equations: 

n 

R20Oi^S^o(»-(00-*'hru0.09))       (1) 

i=l 

(See  footnote  to  paragraph 

{h)(l)(m)(B)(l)  of  this  section) 

where 

R2ooi=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 
2001  in  units  of  kg  (lbs)  per  month, 

Ro=Baseline  VOC  emissions  in  units  of 
kg  (lbs)  per  month  for  each 


2<This  information  shall  include,  for  example, 
test  or  demonstration  methods  used  to  demonstrate 
achievement  of  the  VOC  emissions  reductions 
required  in  [jaragraphs  (b)(lK;ii)(B)  ^7^  through  (5j 
of  this  section.  The  methods  may  include  but  are 
not  limited  to: 

(1)  the  test  methods  and  procedures  specified  in 
paragraph  (a)(4)  of  this  section,  and  (2)  data  and 
engineering  calculations  approved  by  EPA 
documenting  process  modifiralions  that  were  made 
to  reduce  VOC  emissions. 


emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(5)(iii)(A)^2jof  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

II 
R2(X)2^X'^o('-<008  thru 0.18))       (2) 

i=i 
(See  footnote  to  paragraph 
(b)(l)(iii)(B)^i;  of  this  section) 
where 

R;oo2=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2002  in  units  of  kg  (lbs)  per  month, 
Ro=Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(5)(iii)(  A)^2;  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

n 

R;oo3^S'^o(l-(012  thru  0.27))       (3) 

i=l 

(See  footnote  to  paragraph 
(b)(l)(iii)(B)(i;of  this  section) 

where 
R:oo.?=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2003  in  imits  of  kg  (lbs)  per  month. 
R„=Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
{b]{5](m)(A)(2)  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

n 

R,yo4<5^R„(l -(0.16  thru  0.36))      (4) 

(See  footnote  to  paragraph 
(b)(l)(iiiKB)n  J  of  this  section) 
where 

R20O4=Allowable  VOC  for  all  emissions 
sources  at  the  facility  for  the  year 

2004  in  units  of  kg  (lbs)  per  month, 
Ro=Baseline  VOC  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(h){5)[ni](A)(2)  of  this  section. 
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i^sil 


(5) 


ibscript  denoting  a  specific 

emissions  source,  and 
n=Total  number  of  emissions  sources  at 

the  facility. 
(See  footnote  to  paragraph 
(b)(lKiii)(B)(l)  of  this  section) 

'  •        n 

R:o(.5^SRo(1 -(0-20  thru  0.45)) 

l|     .=. 
where 

R:ooi=Allowable  VOC  for  all  emissions 
Hources  at  the  facility  for  the  year 
12005  in  units  of  kg  (lbs)  per  month, 
Ru=Baseline  VOC  emissions  in  units  of 
kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(5)(iii){A)f2;  of  this  section. 
i=Subscript  denoting  a  specific 

emissions  source,  and 
n=Tt>lal  number  of  emissions  sources  at 
the  facility, 
(iv)  Reporting.  Each  owner  or  operator 
of  a  facility  which  is  subject  to  the 
limiidtions  of  paragraphs  (b)(5)(iii)(B) 
(1)  through  (5)  of  this  section,  as 
described  under  paragraph  (b)(5)(ii)  of 
this  section  shall  submit  to  the 
Administrator  by  March  1  of  each 
calendar  year,  beginning  in  2002,  a 
certification  of  compliance  with  this 
section  for  the  previous  calendar  year. 
Thisicortification  shall  include: 

(AJ)  A  declaration  that  the  facility  is  in 
compliance  with  all  of  the  requirements 
of  this  section;  and 

(BJ  Documentation  of  methods  used  to 
achieve  the  VOC  emissions  reductions 
required  in  paragraphs  (b)(5)(iii)(B)  (I) 
through  (5)  of  this  section. 

(v)  Recordkeeping.  Each  owTier  or 
operator  of  a  facility  which  is  subject  to 
the  limitations  of  paragraphs 
(b)(5){iii)(B)  (1)  through  (5)  of  this 
section  because  of  paragraph  (b)(5)(ii)  of 
this  section  shall  collect  and  record  all 
information  necessary  to  demonstrate 
compliance  with  the  limitations  of 
paragraphs  (b)(5)(iii)(B)  ^i;  through  (5) 
of  this  section  for  each  emissions  source 
and  maintain  the  information  at  the 
facility  for  a  period  of  five  (5)  years.  The 
information  shall  be  collected  and 
recorded  each  day  of  each  calendar  year 
beginning  in  2001  and  ending  with 
2005. 

(vi)  Testing  and  Monitoring.  The 
Administrator  may  require,  at  any  time, 
any  owner  or  operator  of  a  facility 
subject  to  the  limitations  of  paragraphs 
(b)(5)(iii)(B)  (1)  through  (5)  of  this 
section  because  of  paragraph  (b)(5)(ii)  of 
this  section  to  perform  tests  using  the 
applicable  test  methods  and  procedures 
specified  in  paragraph  (a)(4)  of  this 


section  and/or  to  install  monitoring 
equipment  specified  in  paragraph 
(a)(4)(iv)(B)  of  this  section  to 
demonstrate  compfiance  with  the 
limitations  of  paragraphs  (b)(5)(iii)(B) 
(1)  through  (5)  of  this  section. 

(c)  Incorporated  by  Reference.  The 
materials  listed  below  are  incorporated 
by  reference.  The  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Office  of  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  Sl.^s  These  materials  are 
incorporated  as  they  exist  on  the  date  of 
approval,  and  a  notice  of  any  change  in 
these  materials  will  be  published  in  the 
Federal  Register. 

(1)  ASTM  D3925-81  (1985)  Standard 
Practice  for  Sampling  Liquid  Paints  and 
Related  Pigment  Coating. 

(2)  ASTM  E300  Standard  Practice  for 
Sampling  Industrial  Chemicals. 

(3)  ASTM  D1475-85:  Standard  Test 
Method  for  Density  of  Paint,  Varnish, 
Lacquer  and  Related  Products. 

(4)  ASTM  D2369-87:  Standard  Test 
Method  for  Volatile  Content  of  a 
Coating. 

(5)  ASTM  D3792-86:  Standard  Test 
Method  for  Water  Content  of  Water- 
Reducible  Paints  by  Direct  Injection  into 
a  Gas  Chromatograph. 

(6)  ASTM  D4017-B1  (1987):  Standard 
Test  Method  for  Water  Content  in  Paints 
and  Paint  Materials  by  the  Karl  Fischer 
Method. 

(7)  ASTM  D4457-e5:  Standard  Test 
Method  for  Determination  of 
Dichloromethane  and  1,1,1- 
Trichloroethane  in  Paints  and  Coatings 
by  Direct  Injection  into  a  Gas 
Chromatograph. 

(8)  ASTM  D2697-86:  Standard  Test 
Method  for  Volume  Non-volatile  Matter 
in  Clear  or  Pigmented  Coatings. 

(9)  ASTM  E180-85:  Standard  Practice 
for  Determining  the  Precision  Data  of 
ASTM  Methods  for  Analysis  and 
Testing  of  Industrial  Chemicals. 

(10)  ASTM  Method  D2879-86: 
Standard  Test  Method  for  Vapor 
Pressure-Temperature  Relationship  and 
Initial  Decomposition  Temperature  of 
Liquids  by  Isoteniscope. 

§  52.2955    Stationary  and  area  source  NOx 
cap  rules  (Ventura).-6 

(a)  General  Provisions. 

(1)  Applicability.  The  provisions  of 
§  52.2955  shall  apply  to  all  stationary 
emission  sources  located  in  the  "control 
area"  as  defined  as  the  Ventura  County 
ozone  nonattainment  area  in  40  CFR 
81.305,  and  all  other  persons  identified 


"  Incorporation  by  reference  is  pending  approval 
by  the  Office  of  Federal  Register. 

-«EPA  intends  to  issue  a  supplemental  document 
in  the  Federal  Register  which  addresses  portions  of 
proposed  §52.2955. 


in  subsequent  applicabihty  paragraphs 
in  §  52.2955(b). 

(2)  Compliance  dates.  Compliance 
with  all  requirements  of  this  section  is 
required  upon  promulgation  unless 
otherwise  indicated  by  compliance 
dates  contained  in  specific  paragraphs 
in  this  section.  This  paragraph  (a)(2) 
shall  not  operate  to  provide  additional 
time  for  compliance  under  section 
113(d)  of  the  Clean  Air  Act,  for  sources 
subject  to  compliance  upon 
promulgation. 

(3)  Definitions.  For  the  purposes  of 
this  section,  the  following  definitions 
apply.  All  terms  not  defined  herein 
shall  have  the  meaning  given  them  in 
§52.2950. 

Actual  emissions  means  the  actual 
quantity  of  NOx  emissions  from  an 
emissions  source  during  a  particular 
time  period.  "Actual  emissions  rate" 
means  the  actual  quantity  of  NOx 
emissions  from  an  emissions  source  per 
unit  of  actual  production  or  throughput. 

Agency  means  the  United  States 
Environmental  Protection  Agency. 

Air  contaminant  means  any  solid, 
liquid,  or  gaseous  matter,  any  odor,  or 
any  form  of  energy,  that  is  capable  of 
being  released  into  the  atmosphere  from 
an  emission  source. 

Air  pollution  means  the  presence  in 
the  atmosphere  of  one  or  more  air 
contaminants  in  sufficient  quantities 
and  of  such  characteristics  and  duration 
as  to  be  injurious  to  human,  plant,  or 
animal  life,  to  health,  or  to  property,  or 
to  unreasonably  interfere  with  the 
enjoyment  of  life  or  property. 

Air  pollution  control  equipment 
means  any  equipment  or  facility  of  a 
type  intended  to  eliminate,  prevent, 
reduce  or  control  the  emission  of 
specified  air  contaminants  to  the 
atmosphere. 

Allowable  emissions  rate  means  the 
most  stringent  of  the  applicable 
standards  in  40  CFR  parts  60  and  61;  the 
applicable  implementation  plan;  or  a 
federally  enforceable  permit. 

Annual  emissions  report  is  a  report 
which  takes  inventory  of  all  pollutant 
emissions  at  a  facihty  during  a  calendar 
year,  submitted  by  the  Facility  to  the 
EPA,  within  30  days  of  the  close  of  each 
year. 

Baseline  emissiorfs  means  the 
emissions  calculated  using  1990 
emission  inventory  data  in  the  affected 
FIP  areas  and  adjusted  for  emission 
reductions  projected  to  occur  by  the 
implementation  year  of  the  FIP  cap 
program  in  the  affected  FIP  area.  The 
baseline  shall  be  denominated  in 
pounds  per  year  of  FIP  cap  pollutant     .^ 
(e.g.,  pounds  of  NOx  per  year)  and 
monthly  caps  shall  be  prorated  based  on 
this  data. 
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Cement  kiln  is  a  device  for  the 
calcining  and  clinkering  of  limestone, 
clay  and  other  raw  materials,  and 
recycle  dust  in  the  dry-process 
manufacture  of  cement. 

Clinker  is  a  mass  of  fused  material 
produced  in  a  cement  kiln  from  which 
the  finished  cement  is  manufactured  by 
milling  and  grinding. 

Combustion  equipment  is  any 
equipment  that  burns  fuel,  including 
but  not  limited  to  natural  gas  or  fuel  oil 
in  order  to  operate.  Comibustion 
equipment  includes,  but  is  not  limited 
to,  boilers,  turbines,  heaters,  engines, 
kilns,  furnaces,  ovens,  dr\'ers,  flares, 
and  afterburners. 

Continuous  emissions  monitoring 
system  (CEMSj  means  any  system  of 
equipment  that  continuously  measures 
all  parameters  necessary  to  directly 
determine  mass  emissions  of  a 
pollutant,  and  whirJi  meets  all 
performance  standards  for  CEMS  set 
forth  in  this  regulation. 

Continuously  measure  means  to 
measure  at  least  once  every  15  minutes 
except  during  periods  of  routine 
maintenance  and  cahbration,  or  as 
otherwise  specified  in  this  regulation. 

Daily  means  occurring  once  between 
12  midnight  and  24  hours  later  at 
midnight. 

Day  means  a  period  of  conse<:utive  24 
hours  beginning  at  12:00  a.m. 
[midnight)  local  time,  or  beginning  at  a 
time  consistent  with  a  facility's 
operating  schedule. 

Direct  monitoring  device  is  a  device 
that  measures  the  emissions  of  NOx  and 
all  other  variables  as  specified  in  this 
regulation. 

Electric  utility  is  all  facilities  which 
generate  power  and  are  owned  or 
operated  by  any  one  of  the  following: 
Southern  California  Edison  or  any  of  its 
successors. 

Emission  rate  means  the  totril  mass  of 
NOx  released  or  discharged  from  an 
emissions  source  into  the  atmosphere 
per  unit  of  production,  throughput,  or 
heat  input  (e.g.,  pounds  NOx/mmBfii). 

Emission  source  or  source  means  any 
building,  stracture,  facility,  property, 
equipment,  device,  container,  or  any 
combination  thereof,  at,  from,  or  by 
reason  which  NOx  is  emitted  or 
discharged  into  the  atmosphere. 

fac;7/fy  means  all  of  the  pollutant- 
emitting  activities  which  belong  to  the 
same  industrial  grouping,  are  located  on 
one  or  more  contiguous  or  adjacent 
properties,  and  are  under  the  control  of 
the  same  person  (or  persons  under 
comm.on  control),  except  the  activities 
of  any  marine  vessel.  Pollutant-emitting 
activities  shall  be  considered  as  part  of 
the  same  industrial  grouping  if  they 
b,:long  to  the  .same  "Major  Group"  (i.e.. 


which  have  the  same  two-digit  code)  as 
described  in  the  "Standard  Industrial 
Classification  Manual,  1987" 
(incorporated  by  reference  as  specifh^d 
in  paragraph  fb)  of  this  section). 

Federally  enforceable  means  all 
limitations  and  conditions  that  are 
enforceable  by  the  Administrator 
including  those  requirements  containt-d 
in  permits  issued  pursuant  to  40  CFR 
parts  70  and  71,  except  those  term.s  or 
conditions  designated  as  not  federai'y 
enforceable;  those  requirements 
developed  pursuant  to  40  CFR  parts  60 
and  61;  requirements  within  any 
applicable  implementation  plan:  and 
any  permit  requirements  established 
pursuant  to  §  52.21  or  under  regulations 
approved  pursuant  to  40  CFR  part  5 1 , 
subpart  I,  and  40  CFR  51.166. 

Gaseous  fuels  include,  but  are  not 
limited  to,  any  natural,  process, 
synthetic,  landfill,  sewage  digester  or 
waste  gases  with  a  gross  heatmg  value 
of  300  Bta  per  cubic  foot  or  higher,  at 
standard  conditions. 

Incinerator  means  a  combustion 
apparatus  in  whicJi  solid,  semi-sohd, 
liquid,  or  gaseous  combustible  wa.stes 
are  ignited  and  burned  and  from  which 
the  solid  and  gaseous  residues  contain 
little  or  no  combustible  material. 

Monitor  means  to  measure  and  record. 

\'ntural  gas  is  a  m.ixture  of  gaseous 
hydrocarbons,  with  at  least  80  percent 
methane  (by  volume),  and  of  pipeline 
quality,  such  as  the  gas  sold  or 
distributed  by  any  utility  company 
regulated  by  the  California  Public 
Utilities  Commission. 

iVOx  emissions  means  the  sum  of 
nitric  o.xides  and  nitrogen  dioxides 
emitied,  calculated  as  nitrogen  dioxide. 

Non-cap  prrgram  pollutants  are  tliose 
pollutants  other  than  NOx  and  VOC. 

Ch\  ner  or  operator  means  any  person 
who  owns,  operates,  leases,  controls,  or 
supervises  an  emissions  source  or  air 
pollution  control  equipment. 

Person  means  any  individual, 
corporation,  copartnership,  firm, 
company,  partnership,  joint  stock 
company,  trust,  association.  State, 
municipality,  political  subdivision,  or 
any  other  legal  entity,  or  their  legal 
representative,  agent,  or  assigns. 

Process  means  any  stationary 
emission  source. 

Quarter  is  a  three-month  period  from 
J.ln•.:ar^'  1  to  Mdrch  31,  April  1  to  June 
30,  July  1  to  September  30.  or  October 
1  to  December  31,  inclusive. 

Rated  brake  horsepower  ibhpj  is  the 
niaximmn  rating  specified  by  the 
manufacturer  and  listed  on  the 
nameplate. 

Rental  equipment  is  equipment  vyhich 
is  rented  or  leased  for  operation  by 


someone  other  than  the  owner  of  the 
equipment. 

Research  operations  are  those 
operations  the  sole  purpose  of  which  is 
to  permit  investigation  of  experimental 
research  to  advance  the  state  of 
knowledge  or  state-of-the-art 
technology. 

Source  means  emission-source. 

Standard  conditions  means  a 
temperature  of  20  °C  (68  °F)  and  a 
pressure  of  760  mm  Hg  (29.92  in.  Hg). 

Standard  industrial  code  (SIC)  is  the 
classification  number  assigned  to  a 
facility  based  on  its  primary  economic 
activity  as  specified  in  the  "Standard 
Industrial  Classification  Manual," 
published  by  the  Office  of  Management 
and  Budget,  dated  1937. 

Stationary  emission  source  and 
Stationary  source  mean  an  emission 
source  which  is  not  self-propelled. 

Throughput  means  a  measure  of 
activity  including,  but  not  li.mited  to: 
weight  of  glass  pulled  for  a  glass  molting 
funiace,  weight  of  clinker  for  cement 
kilns,  amount  of  nitric  acid  used  m 
metal  stripping  processes,  amount  of 
nitric  acid  manufactured  for  nitric  acid 
manufacturing  processes,  weight  of 
aluminum  produced  for  aluminum 
production  and/or  fuel  us.age  for  all 
othf^r  sources  as  reported. 

(4)  Test  Methods  and  Procedures. 

(i)  Emissions  monitoring  and  testing. 
Major  sources  as  defined  under  the  CAA 
shall  install  CEMS  that  meet  the  quality 
assurance  and  quality  control 
requir<:'ments  of  appendix  A  of  the 
Enhanced  Monitoring  Prnerara.^''  The 
tost  methods  and  procedures  found  in 
§  52.2961  (m).  (n).  (o).  (uj.  and  (v)  apply 
to  all  NOx  omission  sources  defined  in 
paragraph  (b)  of  this  section.  EPA- 
approvcd  calculationai  methods  shcdl  be 
used  in  conjunction  with  the 
appropriate  tost  methods  found  in 
§  52.2961  to  determine  mass  emissions 
if  conversion  from  a  rate-based 
emissions  result  to  a  mass-based 
emissions  result  is  necessary.  [See 
additional  discussion  in  section 
III.C.5.a.(5)(c)  of  the  Supplementary 
Information  section.) 

(ii)  Baseline  Emiissions.  Unless 
otherwise  specified  in  paragraph  (b)  of 
this  section,  baseline  NOx  emissions 
shall  be  calculated  for  each  emissions 
source  in  accordance  with  one  of  the 
procedures  specified  below: 

(A)  If  daily  emissio.ns  records  Vvhich 
arc  consistent  with  the  emission 
inventory  dula  submitted  by  the  State 
for  the  control  area  on  November  15. 
1992  are  available  for  the  calendar  ye:as 
1989  and  1900.  baseline  emissi'jiis  shall 


"  i';opos»:d  rule  published  ;n  l.*-.e  Federal 
Register  oi  Oc'ober  22.  1993  (58  FR  5-»6..ai. 
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he  based  on  the  median  value  of  daily 
emissions  recorded  for  the  two-year 
period. 

(B)  If  daily  emissions  records  are  not 
available  for  the  calendar  years  1989 
and  1990  or  are  inconsistent  with  the 
emission  inventory  data  submitted  by 
the  State  for  the  control  area  on 
November  15,  1992  or  were  not 
submitted,  baseline  emissions  shall  be 
based  on  the  average  daily  emissions 
value  calculated  for  the  two-year  period. 
The  average  daily  emissions  value  shall 
be  calculated  by  dividing  emissions  for 
the  two-year  period  by  the  operating  or 
usage  time  for  the  two-year  period.  If 
emissions  data  are  not  available, 
emissions  associated  with  fuel  usage 
may  be  estimated  from  purchase 
records.  The  operating  or  usage  time  for 
the  two-year  period  shall  be  based  on 
one  of  the  criteria  specified  as  follows: 

(l)The  number  of  days  specified  in  a 
federally  enforceable  permit  if  the 
emissions  source  operated  under  the 
conditions  of  a  federally  enforceable 
permit  which  restricted  operating  times 
during  the  two-year  period, 

(2)  The  average  number  of  days  that 
the  emissions  source  was  operated  or 
used  over  the  two-year  period  if 
documentation  is  available  to  support 
the  number,  or 

(3)  730  days  if  documentation  of  the 
number  of  days  that  the  emissions 
source  was  operated  or  used  over  the 
two-year  period  is  not  available. 

(iii)  Implementation  Year  Monthly 
Baseline  Emissions.  Baseline  emissions 
as  defined  in  paragraph  (a)(4)(ii)  of  this 
section  shall  be  adjusted  prior  to  the 
implementation  year  (2001)  of  the  FTP 
cap  program  in  the  control  area  as 
follows: 

(A)  The  reductions  that  are  projected 
to  occur  as  a  result  of  both  SIP  and  FIP 
measures  between  1990  and  2001  shall 
be  subtracted  from  the  baseline 
emissions.  This  value  shall  be  defined 
as  the  reduced  daily  baseline  emissions 
and  is  denoted  in  pounds  of  NOx/day. 

(B)  The  reduced  daily  baseUne 
emissions  shall  be  annualized  by 
multiplying  the  daily  value  by  365.  This 
value  shall  be  defined  as  the  reduced 
annual  baseline  emissions  and  is 
denoted  in  pounds  of  NOx/year. 

(C)  The  reduced  armual  baseline 
emissions  shall  be  converted  into  a 
monthly  value  by  dividing  by  12.  This 
value  shall  be  defined  as  the 
implementation  year  monthly  baseline. 

(5]  Enforcement. 

(i)  Inspections.  All  sources  and 
facilities  subject  to  provisions  of  this 
section  shall  be  subject  to  unarmounced 
inspections  by  representatives  of  the 
USEPA  pursuant  to  section  114  of  the 
Clean  Air  Act. 


(ii)  Information  requests. 
Documentation  maintained  by  all 
sources,  facilities,  and  persons  subject 
to  this  section  must  be  sufficient  to 
demonstrate  compliance  with  all 
requirements  of  this  section  and  must  be 
provided  to  representatives  of  USEPA  in 
response  to  information  requests 
pursuant  to  section  114  of  the  Clean  Air 
Act. 

(iii)  Failure  to  comply  with  any 
provision  of  this  section  is  a  violation  of 
the  applicable  implementation  plan  for 
purposes  of  section  113  of  the  Clean  Air 
Act. 

(iv)  Each  50  pounds  of  emissions  in 
excess  of  a  facility's  monthly  cap  shall 
be  a  separate  violation  for  federal 
enforcement  purposes. 

(b)  Stationary  and  area  source  control 
measures. 

(1)  NOx  emission  sources. 

(i)  Definitions.  For  purposes  of  this 
section,  the  general  definitions  in 
paragraph  (a)(3)  of  this  section  apply. 

(ii)  Applicability. 

(A)  The  requirements  of  paragraphs 
(b)(1),  (iii)(A),  (iii)(B),  (iv)(A),  (v)(A). 
and  (vi)(A)  of  this  section  shall  apply  to 
any  owner  or  operator  of  any  of  the 
following  equipment  at  a  facility  located 
in  the  control  area  as  defined  in 
paragraph  (a)(1)  of  this  section: 

(1)  Any  boiler,  furnace,  oven,  dr>'er, 
heater,  incinerator,  test  cell  and  any 
solid,  liquid  or  gaseous  fueled 
equipment  with  a  maximum  rated 
capacity  greater  than  or  equal  to  2 
million  Btu  per  hour; 

(2)  Any  internal  combustion  engine 
with  rated  brake  horsepower  (bhp) 
greater  than  or  equal  to  50  bhp, 
regardless  of  operating  time; 

(3)  Any  gas  turbine  rated  greater  than 
or  equal  to  0.2  megawatts  excluding  any 
emergency  standby  equipment  or 
peaking  unit; 

(4)  Any  petroleum  refinery  fluid 
catalytic  cracking  unit; 

(5)  Any  petroleum  refinery  tail  gas 
unit; 

(6)  Any  kiln  or  calciner; 

(7)  Any  equipment  burning  or 
incinerating  solid  fuels  or  materials; 

(8)  Any  sulfuric  acid  production  unit; 

(9)  Any  portable  combustion  and 
process  equipment; 

(10)  Any  emergency  standby 
equipment  or  peaking  unit; 

(11)  Any  Ndx  source  for  which  NOx 
emissions  reported  to  the  State  or  local 
agency  were  equal  to  or  greater  than  2 
tons  per  year  for  the  calendar  year  1990. 

(B)  The  requirements  of  paragraphs 
(b)(1),  (iii)(A),  (iii)(B),  (iv)(A),  (v)(A). 
and  (vi)(A)  of  this  section  shall  apply  to 
any  oumer  or  operator  of  a  NOx  source 
or  combinations  of  sources,  as  described 
in  paragraph  (b)(l)(ii)(A)  of  this  section 


at  a  facility  located  in  the  appUcable 
area  specified  in  paragraph  (b)(l)(ii)(A) 
of  this  section  at  which  actual  emissions 
of  NOx  are  greater  than  or  equal  to  6.8 
kg  (15  lbs)  during  any  one  day. 

(C)  The  requirements  of  paragraphs 
(b)(1)  (iv)(B),  (v)(B),  and  (vi)(B)  of  this 
section  shall  apply  to  any  owner  or 
operator  of  a  NOx  source  or 
combinations  of  sources,  as  described  in 
paragraph  (b)(l)(ii)(A)  of  this  section  at 
a  facility  located  in  the  applicable  area 
specified  in  paragraph  (b)(l)(ii)(A)  of 
this  section  at  which  actual  emissions  of 
NOx  &"om  all  emissions  sources  are 
always  less  than  6.8  kg  (15  lbs)  during 
any  one  day.  If  actual  emissions  of  NOx 
from  a  facility  which  is  exempt  from  the 
limitations  of  paragraph  (b)(l)(iii){B)  of 
this  section  ever  exceed  6.8  kg  (15  lbs) 
during  any  one  day  on  or  after  January 
1,  2000,  the  facility  will  lose  its  exempt 
status,  and  the  owmer  or  operator  shall 
comply  with  the  requirements  of 
paragraphs  (b)(l)(iii)(B),  (b)(l)(iv)(A). 
(b)(l)(v)(A).  and  (b)(l)(vi)(A)  of  this 
section  begiiming  January  1  of  the 
calendar  year  following  the  date  of  the 
exceedance. 

(iii)  Specific  Provisions. 

(A)  Each  owner  or  operator  of  a  source 
subject  to  FIP  NOx  emissions  cap 
program  as  defined  in  paragraph 
(b)(l)(ii)  of  this  section  shall  submit  a 
NOx  emissions  reduction  compliance 
plan  to  the  Administrator  by  January  1, 
1999.  The  plan  shall  be  prepared  for  the 
years  2001  through  2005  and  shall 
include  all  of  the  information  specified 
in  paragraphs  (b)(l)(iii)(A)  (1)  through 
(5)  of  this  section.  Each  owner  or 
operator  shall  submit  a  revised  plan  to 
the  Administrator  within  30  calendar 
days  of  receipt  of  comments  from  the 
Administrator.  Each  owner  or  operator 
shall  comply  at  all  times  with  the 
provisions  of  the  most  recent  plan 
approved  by  the  Administrator. 

(1)  The  name,  title,  address,  and 
telephone  number  of  the  owner  or 
operator  of  the  facility,  and  of  each 
person  responsible  for  preparing  the 
information  required  under  paragraph 
(b)(l)(iii)(A)^2y  of  this  section. 

(2)  Baseline  NOx  emissions  shall  be 
calculated  for  each  facility.  Baseline 
emissions  for  each  facility  shall  equal 
the  sum  of  NOx  emissions  from  all 
emissions  sources  at  the  faciUty. 
Baseline  emissions  shall  be  calculated 
as  specified  in  paragraphs  (a)(4)(ii)  and 
(a)(4)(iii)  of  this  section. 

(3)  Methods  to  be  employed  by  the 
owner  or  operator  to  limit  NOx 
emissions  from  emissions  sources  to 
within  the  emissions  level  required  in 
paragraphs  (b)(l)(iii)(B)  (1)  through  (5) 
of  this  section.  Methods  may  include 
but  are  not  Umited  to: 
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(i)  Installation  of  capture  systems  and 
control  devices; 

(ii)  Modifications  to  increase  the 
efficiency  of  existing  captiire  systems 
and/or  control  devices; 

(Hi)  Process  modifications  and/or 
substitutions;  and 

(iv)  Reduction  in  operating  schedules 
for  one  or  more  emissions  sources  at  the 
facility.  For  those  facilities  choosing  to 
comply  through  use  of  reduced 
operating  schedules,  operating 
schedules  for  baseline  emissions  levels 
and  for  emissions  levels  starting  January 
1.  2001.  continuing  for  a  period  not  less 
than  5  years. 

(4j  F4-oiecticn3  of  annual  NOx 
emissions  for  each  emissions  source 
through  the  year  2005  after  application 
of  the  reduction  methods  described  in 
paragraphs  (b)(lKiii)(B)  ,'2/ through  (5) 
cf  this  section. 

(5)  For  all  sources  subject  to  the  FIP 
cap  reduction  requirements,  all 
information  required  as  part  of  the 
facility's  Title  V  operating  permit.  For 
sources  not  subject  to  Title  V,  sources 
shall  submit  all  information  which 
would  be  required  for  sources  subject  to 
Title  V.:» 

(B)  Beginning  January  1.  2001,  e.ich 
owner  or  operator  of  a  facility  which  is 
subject  to  the  limitations  of  this 
paragraph,  as  described  under 
piragraph  (b)(1)  (ii)(A)  or  (ii)(B)  of  this 
soction.  shall  hmit  actual  monthly 
eaiissions  of  NOx  from  the  subject 
fitcility  to  the  level  calculated  by  the 
following  equations: 

n 

R,.vi,  <J^R„(l- (O.C'6  thru  0.09))       (I) 
1=1 

where  » 

R;wi=  Allowable  NOx  for  all  en^issions 
sources  at  the  facility  for  the  year 
2001  in  units  of  kg  (lbs)  per  .^lonth, 

R„-Base!ine  NOx  emissions  in  ujiits  of 
kg  (lbs)  per  month  for  each 


-"This  information  shall  include.,  for  Bxrf:i;pl«. 
lest  or  demo.nstra'.ion  meti:ods  u-scd  to  demor.st.-ate 
achievencnt  of  the  .SOv  er.iiss;ons  reductio.i.'i 
reqj'r«!d  in  pai^graphs  ihr(r,(iii)(yl  (l-  through  '5/ 
of  this  section.  The  mev.hcd*  may  inciiide  bjt  ars 
nit  limitrd  !o:  ;i)  the  test  trelhods  and  pr'>cedu.-e» 
s;-er.i!!ed  :n  paragrijih  (ai(4)  of  i.'-.is  sertiyr.  a;id  12) 
data  and  engineering  caicuiit'ons  dpnro-.fid  by  EPA 
documenting  process  inoci.ncjtion.s  that  v\<»re  n-^ida 
to  reduce  NOx  ^ir.itoions. 

'•The  rangp  O..Te  :o  0.C9  tk^.»cU  ihfi  fi'S,  to  "j-o 
cuniulali.  e  annual  rate  of  emission  redu(  lions 
cunently  under  consideraiion.  fn  the  first  vndT. 
emisslor.s  w.njid  Se  reduced  bv  3^o  to  9%  off  of 
baseline  levels-  in  the  second  year  emissii;.-!.?  would 
lie  reduced  bv  12%  to  '.8'X:  of!  of  saseline  levels, 
and  so  on  until  the  minimum  30%  NO<  reduction 
is  n;ado.  As  discussed  in  ine  pr»aniijle  to  the 
r«'4U'<it;ons  thi.i  rang»  of  annua!  rp(iuc"ion»  is  based 
on  EJ'A's  pre!  jni.-.ary  mte  of  rediictian  analyris  aird 
may  ch.ange  as  'he  jnalvsis  cnr^tmups  prior  to  r.-.al 
p.-o.Tii.igation  of  ;his  FIP.  !n  addition.  EP.\  plans  to 
review  this  vaije  every  three  vTars  aiter  final  niie 
promu 'gallon. 


emissions  source  at  the  facility. 
Baseline  emissions  shall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(l)(iii)(A)^2j  of  this  section. 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

n 

R,,x,2<XRo(' -(012  thru 0.18))       (2) 

1=1 
(See  footnote  to  paragraph 
(b)(l)(iii)(B)/'i;  of  this  section) 
where 

R2oo:=Allowable  NOx  for  ail  emissions 
sources  at  the  facility  for  the  year 

2002  in  units  of  kg  (lbs)  per  month, 
Ro=Baseline  NOx  emissions  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Baseline  emissions  "^hall  be 
calculated  in  accordance  with  the 
requirements  specified  in  paragraph 
(b)(l)(iii)(A)/'2;  of  this  section. 

i=Subscript  denoting  a  specific 
emi.ssions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

n 

R:a>3^X'^oO-(0-'^^^™0-27))       (3) 

i=l 

(See  footnote  to  paragraph 
(b)(l)(iii)(B)(l)  of  this.sectioa) 
where 

R2oo.i=Allowable  NOx  for  all  emissions 
sources  at  the  facility  for  the  year 

2003  in  units  of  kg  (las)  per  month, 
R,=Baseline  NOx  emissio.rs  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  L':e  facility. 
Baseline  emissions  shall  be 
calculated  Ln  accordance  with  the 
requirements  specified  in  paragraph 
fb)(  l)(iii)(A)('2;  of  this  section. " 

i=SuLscrip(  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  emissions  sources  at 
the  facility. 

n 

R,,<;^<5]R_,(1 -(0.24  thru  0.36))      (4) 

1=^1 
(See  footnote  to  paragraph 
(b)(l)(iii)(B)(  I)  of  this  section) 
where 

Rr'io4=Allowab'e  N'Ox  for  all  emissions 
sources  at  the  facility  for  the  year 

2004  in  units  of  kg  (;bs)  per  month. 
Fv„=Basfline  NOx  emis'ucns  in  units  of 

kg  (lbs)  per  month  for  each 
emissions  source  at  the  facility. 
Ba.sehne  emissir?ns  sh;;II  be 
calculated  in  ac  ct^rdanre  with  the 
req'iirpmPTits  sperified  in  paragraph 
rD)(l)(iii)(A)f2/of  thii  section. ' 


i=Subscript  denoting  a  specific 

emissions  source,  and 
n=Total  number  of  emissions  sources  at 

the  facility. 

n 

Rj,„5<^R„(l-(0J0  thru  0.45))       (5) 

1=1 
(See  footnote  to  paragraph 
(b)(l)(iii)(Bj(7)  of  this  section) 
where 

R2(V)5=Allowable  NOx  for  all  emissions 
sources  at  the  facility  for  the  year 
2005  in  units  of  kg  (lbs)  per  month, 

R,=Baseline  NOx  emissions  in  units  of 
kg  (lbs)  per  month  for  each 
exTii.ssipns  source  at  the  facili'y. 
Baseline  emissions  shall  be 
calculated  in  accordance  wdth  the 
requirements  specified  in  paragraph 
(b)(l)(iii)(A),''2;  of  this  section.  ^ 

i=Subscript  denoting  a  specific 
emissions  source,  and 

n=Total  number  of  em.issions  sources  at 
the  facility. 

(iv)  Reporting. 

(A)  Each  owner  or  operator  of  a 
facility  which  is  subject  to  the 
limitations  of  paragraphs  (bj(l)(iii)(B) 
/■^y  through  (5)  of  this  section,  as 
described  under  paragraph  (1))(1  ;(u)  [A] 
or  (B)  of  this  section,  shall  submit  to  the 
Admini.sf.'-ator  by  March  1  of  each 
calendar  year,  beginning  in  2002.  a 
certification  of  compiiaiice  with  this 
section  for  the  previous  cale;idar  year. 
This  certification  shall  include: 

ll)  A  declaration  that  the  facility  is  in 
compliance  with  all  of  the  requirements 
of  this  section,  and 

(2)  Documentation  of  methods  used  to 
ai.hii?ve  the  NOx  emissions  redurtions 
required  in  paragraphs  [b)(l)(ili)(Bj  (l) 
through  (5 J  of  this  section. 

(B)  Each  owner  or  operator  of  a 
facility  which  is  exempt  from  the 
limitaiions  of  paragraphs  (b;(l)(!ii)(B) 
(Ij  through  I5j  of  this  section  bec-iu.se  of 
paragraph  (bl(l)(ii)(C)  of  this  section 
shall  comply  with  the  following: 

(l)  By  January  1.  2000,  the  owner  or 
operator  shall  certify  to  tlie 
Adniiniistratur  that  the  facility  ise.vt'mpt 
from  the  limitations  of  paragraphs 
(b)(ll(iii)(B)  fj;  through  f 5)  of  thii 
section.  This  certification  shall  incJude: 

(i)  A  declaration  that  the  fiicility  is 
exempt  from  the  limitations  of 
paragraphs  (b)(l)(iii)(B)  (l)\hrouah  (5) 
of  ll'.is  section  becaut^e  cf  paragraph 
(b.)(l)tii)(C)  of  this  section,  and 

mi  Calculations  which  de.monstrate 
that  total  Lastdine  NOx  e.missions  from 
all  .-missions  sources  at  the  facility  are 
and  will  remain  less  than  6.8  kg  (15  lbs) 
durifig  any  one  d:\y.  Baseline  emission!; 
sh.-"!!  be  calculated  in  accordance  with 
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the  procedures  specified  in  paragraphs 
a))(l)(iii)(A)  (l)and  ^2^  of  this  section. 
(2)  On  and  after  January  1,  2000.  tho 
owner  or  operator  shall  notify  the 
Afdminislrator  of  anv  record  showing 
that  actual  emissions  of  .N'Ox  from  the 
fd(GiIiry  exceeded  6.8  kg  (15  lbs)  during 
aiji^'  ono  day  by  sending  a  copy  of  such 
re  fiord  to  the  Administrator  within  30 
calendar  days  after  the  oxceeditnco 
ntteurs. 
Bv)  Recordki'eping. 
t\)  Each  owner  or  operator  of  .1 
fapility  which  is  subject  to  the 
hjiiitations  of  paragraphs  Cb)(l)(iii){3) 
(1  /jthrough  (5)  of  this  section,  as 
di  jcribed  under  paragraphs  t>j)(l)  (;i)(A) 
oiHii)(B)  of  this  section  shall  collect  and 
retord  all  information  necessary  to 
demonstrate  compliance  with  the 
liihitations  of  paragraphs  (b)(l)(!ii)(B) 
01/ through  (5)  of  this  se<;tion  for  each 
enjijssions  source  and  maintain  the 
Information  at  the  facility  for  a  period 
of; five  (5)  years.  The  information  shall 
bq  collected  and  recorded  each  day  of 
ea^  calendar  year  beginning  in  2001 
and  ending  with  2005. 

|B)  Each  owner  or  operator  of  a 
facility  which  is  exempt  from  the 
lirtiitations  of  paragraphs  (b)(l)(iii)iB) 
(Ij  through  ^5;  of  this  section,  as 
dep»:ribed  under  paragraph  (b;(l)(ii)(C) 
of  this  section  shall  collect  and  rncord 
all  infonnation  necessary  to 
denionstrate  that  actual  emissions  of 
NOx  from  all  emissions  sources  are  less 
than  6.8  kg  (15  lbs)  during  each  day  and 
maiiitain  the  information  at  the  facility 
foi<  a  period  of  five  (5)  years.  The 
information  shall  be  collected  and 
recorded  each  day  of  each  calendar  year 
beginning  in  2001  and  ending  with 
2005. 
()\?i)  Testing  and  Monitoring. 
(A)  The  Administrator  may  require,  at 
any  time,  any  owner  or  operator  of  a 
facility  subject  to  the  limitations  of 
paiagraphs  (b)(l)(iii)(B)  ^j  through  (5) 
of  1  his  sedion  because  of  paragraphs 
(b)  l)(ii)  (A)  or  (B)  of  this  section  to 
ponfurm  tests  using  the  applicable  test 
melhods  and  procedures  specified  in 
paragraph  (a)(4)  of  this  section  and/or  to 
Jnsali  monitoring  equipment  to 
derionstratc  compliance  v.ith  tho 
limitations  of  paragraphs  (b)(l){iii)(B! 
(Ij  !hrough  f5j  of  this  section. 

(  ij  The  Adn-inistrator  may  p  ([uire,  at 
aii\  time,  any  owner  or  operator  of  a 
f.;ci  liity  whirji  is  exempt  from  the 
h  iiitations  of  paragraph  (b)(l)(i;i)(B)  of 
t!.i;  F.ection  because  of  paragraph 
(i-)(lj)(uJ(C)  of  this  section  to  perform 
tests  using  the  appiicabie  test  methods 
and   procedures  specified  in  paragraph 
(a)(^5  of  this  section  to  demonstrate  that 
the  facility  is  exempt  from  the 


limitations  of  paragraph  (b)(l)(iii)(B)  of 
this  section. 

§  52.2958    Stationary  and  area  source  NO  < 
cap  rules  (South  Coast)  (Resefve<fl. 

§  52  2957    Consumer  product  rules. 
(a)  Consutv.iT products. 
[1]  ApplicahiUty.  The  requirements  of 
paragraphs  (a)fl)  through  (a)(9)  of  this 
section  shall  apply  to  any  person  who 
sells,  supplies,  offers  for  sale,  or 
manifactures  consumer  products  for 
u.so  in  California. 

(2)  Definitions.  For  the  purposes  of 
paragraphs  (a)(1)  through  (a)(9)  of  this 
section,  the  following  definitions  shall 
apply.  All  terms  not  defined  herein 
shall  have  the  meaning  given  them  in 
§52.2950. 

Aerosol  cooking  spray  means  any 
aerosol  product  designed  either  to 
reduce  sticking  on  cooking  and  baking 
surfaces  or  to  be  applied  on  food,  or 
both. 

Aerosol  product  means  a  pressurized 
spray  system  that  dispenses  product 
ingredients  by  means  of  a  propellant  or 
mechanically  induced  force.  Aerosol 
Product  does  not  include  pump  sprays. 
Agricultural  use  means  the  use  of  any 
pesticide  or  method  nr  device  for  the 
control  of  pests  in  connection  with  the 
commercial  production,  storage  or 
processing  of  any  animal  or  plant  crop. 
Agricultural  Use  does  not  include  the 
sale  or  u.se  of  pesticides  in  properly 
labeled  packages  or  containers  which 
are  intended  for:  Home  use;  Use  in 
structural  pest  control;  or  Industrial  or 
Instiiution.il  use.  For  the  purposes  of 
this  definition  only:  Home  use  means 
use  in  a  household  or  its  immediate 
environment.  Structural  pest  control 
means  a  use  requiring  a  license  under 
Chapter  14  (commencing  with  Section 
8500).  Division  3.  of  the  Business  and 
Professions  Code.  Industrial  use  means 
use  for  or  in  a  manufacturing,  mining, 
or  chemical  process  or  use  in  the 
operation  of  factories,  processing  plants, 
and  similar  sites.  Institutional  use 
mean.3  use  within  the  confine:  of,  or  on 
property  nt?cessary  for  the  operation  of 
buildin'js  such  os  hospitals,  schools, 
libriiries,  auditoriums,  end  office 
complexes. 

Air  freshener  mecms  any  consumer 
pro(i:ic:  including,  but  not  limited  to. 
sprays,  wicks,  powders,  and  crystals, 
designed  fur  the  purpose  of  masking 
odors,  or  freshening,  cleaning,  scenting, 
or  deodorizing  the  air.  Air  Freshener 
includes  dual/puipose  air  freshene.--/ 
di.sinfoctant  products.  Air  Freshener 
does  not  include  products  that  are  used 
on  the  huj;;,in  body,  or  products  that 
function  primarily  as  cleaning  products 
as  indicated  on  a  product  label  or 
advertisement. 


All  other  carbon-containing 
compounds  means  all  other  compounds 
which  contain  at  least  one  carbon  atom 
and  are  not  a  Table  B  or  a  LVP 
compound. 

All  other  for.ns  means  all  consumer 
product  forms  for  which  no  form- 
spocific  VOC  standard  is  specified. 
Unless  specified  otherwise  by  the 
applicable  VOC  standard,  all  other 
forms  include,  bu*  are  not  limited  to, 
solids,  liquids,  wicks,  powders,  crjstals. 
and  cloth  nr  paper  wipes  (towelettcs). 

Architectural  ooating  means  a  coating 
applied  to  stationary  structures  and 
their  appurtenances,  to  mobile  homes, 
to  pavements,  cr  to  curbs. 

/I.STM  means  the  American  Society 
for  Testing  and  Materials. 

Automotive  brake  cleaner  means  a 
cleaning  product  designed  to  remove 
oil.  grease,  brake  fluid,  brake  pad 
material  or  dirt  from  motor  vehicle 
brake  mechanisms. 

Automotive  windshield  washer  fluid 
m^ans  any  Uquid  designed  for  use  in  a 
motor  vehicle  windshield  washer  fluid 
system  either  as  an  anti-freeze  or  for  the 
purpose  of  cleaning,  washing,  or  wetting 
the  windshield(s).  Automotive 
Windshield  Washer  Fluid  does  not 
include  any  fiuid  which  is  placed  in  a 
new  motor  vehicle  at  the  time  the 
vehicle  is  manufactured. 

Bathroom  and  tile  cleaner  means  a 
product  designed  to  clean  tile  or 
surfaces  in  bathrooms.  Bathroom  and 
Tile  Cleaner  does  not  include  products 
specifically  designed  to  clean  toilet 
bowls  or  toilet  tanks. 

California  sales  means  the  sales  (net 
pounds  of  product,  less  packaging  and 
container,  per  year)  in  California  for 
either  the  calendar  year  immediately 
prior  to  the  year  that  the  registration  is 
due  or,  if  that  data  is  not  available,  any 
consecutive  12  month  period 
commencing  no  earlier  than  2  years 
prior  to  the  due  date  of  the  registration. 
If  direct  sales  data  for  California  is  not 
available,  sales  may  be  estimated  by 
prorating  nalioi:al  or  regional  sales  data 
by  population. 

Curburelor-choke  cleaner  means  a 
product  designed  to  remove  dirt  and 
otlier  contaminants  from  a  carburetor. 
Carburetor-Choke  Cleaner  does  not 
include  products  designed  to  be 
introduced  diroctly  into  tbf?  fuel  lines  or 
fuel  storage  tar^k  prior  to  introduction 
in;o  the  carburetor. 

Charcoal  lighter  material  means  any 
combustible  material  designed  to  he 
applied  on,  incorporated  in,  added  to,  or 
usod  with  diarcoal  to  enhance  ignition. 
Charcoal  Lighter  Material  docs  not 
include  any  of  the  following:  electric^d 
starters  and  probes;  metallic  cylinders 
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using  paper  tinder;  natural  gas;  and 
propane. 

Colorant  means  any  pigment  or 
coloring  material  used  in  a  consumer 
product  for  an  aesthetic  effect,  or  to 
dramatize  an  ingredient. 

Construction  and  panel  adhesive 
means  any  one-component  household 
adhesive  having  gap  filling  capabilities, 
and  which  distributes  stress  uniformily 
throughout  the  bonded  area  resulting  in 
a  reduction  or  elimination  of 
mechanical  fasteners.  These  materials 
are  applied  from  Vio  gallon  or  11  fluid 
ounce  caulking  cartridges. 

Consumer  means  any  person  who 
seeks,  purchases,  or  acquires  any 
consumer  product  for  personal,  family, 
household,  or  institutional  use.  Persons 
acquiring  a  consumer  product  for  resale 
are  not  consumers  for  that  product. 

Consumer  product  means  a 
chemically  formulated  product  used  by 
household  and  institutional  consumers 
including,  but  not  limited  to,  detergents; 
cleaning  compounds;  polishes;  floor 
finishes;  cosmetics;  personal  care 
products;  home,  lawn,  and  garden 
products;  disinfectants;  sanitizers;  and 
automotive  specialty  products  but  do 
not  include  paint,  furniture  coatings,  or 
architectural  coatings. 

Contact  adhesive  means  any 
household  adhesive  that:  is  nitrile- 
based.  or  contains  polychlorobutadiene 
(neoprene,  chloroprene,  bayprene),  or 
latex;  when  applied  to  two  substrates 
forms  an  instantaneous,  non- 
repositionable  bond;  when  dried  to 
touch,  exhibits  a  minimum  30  minute 
bonding  range;  and  bonds  only  to  itself 
without  the  need  for  reactivation  by 
solvents  or  heat. 

Container/packaging  means  the  part 
or  parts  of  the  consumer  or  institutional 
product  which  serve  only  to  contain, 
enclose,  incorporate,  deliver,  dispense, 
wrap  or  store  the  chemically  formulated 
substance  or  mixture  of  substances 
which  is  solely  responsible  for 
accomplishing  the  purposes  for  which 
the  product  was  designed  or  intended. 
Container/Packaging  includes  any 
article  onto  or  into  which  the  principal 
display  panel  and  other  accompanying 
literature  or  graphics  are  incorporated, 
etched,  printed  or  attached. 

Crawling  bug  insecticide  means  any 
insecticide  product  that  is  designed  for 
use  against  ants,  cockroaches,  or  other 
household  crawling  arthropods, 
including,  but  not  limited  to.  mites, 
silverfish  or  spiders.  Crawling  Bug 
Insecticide  does  not  include  products 
designed  to  be  used  exclusively  on 
humans  or  animals. 

Device  means  any  instrument  or 
contrivance  (other  than  a  firearm)  which 
is  designed  for  trapping,  destroying. 


repelling,  or  mitigating  any  pe.st  or  any 
other  form  of  plant  or  animal  life  (other 
than  man  and  other  than  bacteria,  virus, 
or  other  microorganism  on  or  in  living 
man  or  other  living  animals);  but  not 
including  equipment  used  for  the 
application  of  pesticides  when  sold 
separately  therefrom. 

Disinfectant  means  any  product 
intended  to  destroy  or  irreversibly 
inactivate  infectious  or  other 
undesirable  bacteria,  pathogenic  fungi, 
or  viruses  on  surfaces  or  inanimate 
objects  and  whose  label  is  registered 
under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
7  U.S.C.  136  et  seq.  Disinfectant  docs 
not  include  any  of  the  following: 
products  designed  solely  for  use  on 
human  or  animals;  products  designed 
for  agricultural  use;  products  designed 
solely  for  use  in  swimming  pools, 
therapeutic  tubs,  or  hot  tubs;  products 
which,  as  indicated  on  the  principal 
display  panel  or  label,  are  designed 
primarily  for  use  as  bathroom  and  tile 
cleaners,  glass  cleaners,  general  purpose 
cleaners,  toilet  bowl  cleaners,  or  metal 
polishes. 

Distributor  means  any  person  to 
whom  a  consumer  product  is  sold  or 
supplied  for  the  purposes  of  resale  or 
distribution  in  commerce,  except  that 
manufacturers,  retailers,  and  consumers 
are  not  distributors. 

Double  phase  aerosol  air  freshener 
means  an  aerosol  air  freshener  with  the 
liquid  contents  in  two  or  more  distinct 
phases  that  requires  the  product 
container  be  shaken  before  use  to  mix 
the  phases,  producing  an  emulsion. 

Dual  purpose  air  freshener/ 
disinfectant  means  an  aerosol  product 
that  is  represented  on  the  product 
container  for  use  as  both  a  disinfectant 
and  an  air  freshener,  or  is  so  represented 
on  any  sticker,  label,  packaging,  or 
literature  attached  to  the  product 
container. 

Dusting  aid  means  a  product  designed 
to  assist  in  removing  dust  and  other 
soils  from  floors  and  other  surfaces 
without  leaving  a  wax  or  silicone  based 
coating.  Dusting  Aid  does  not  include 
products  which  consist  entirely  of 
compressed  gases  for  use  in  electronic 
or  other  specialty  areas. 

Engine  degreaser  means  a  cleaning 
product  designed  to  remove  grease, 
grime,  oil  and  other  contaminajits  from 
the  e.xternal  surfaces  of  engines  and 
other  mechanical  parts. 

Exempt  compounds  means  any  of  the 
following  compounds:  methane; 
chlorodifluoromethane  (HCFC-22); 
trifluoromethane  (HFC-23); 
dichlorotrifluoroethane  (HCFC-123); 
tetrafluoroethane  (HFC-134a); 
dichlorofluoroethane  (HCFC-141b); 


chlorodifluoroethane  (HCFC-142b);  2- 
chloro-l.l,l,2-tetrafluoroethane  (HCFC- 
124);  pentafluoroethane  (HFC-125): 
methylene  chloride;  1,1,1- 
trichloroethane  (methyl  chloroform); 
trichlorotrifluoroethane  (CFC-113); 
dichlorodifluGromethane  (CFC-12); 
trichiorofluoromethane  (CFC-11); 
dichlorotetrafluoroethane  (CFC-114); 
chloropentafluoroethane  (CFC- 115); 
l,l,2,2-tetrariuoroethane(HFC-134); 
1,1,1-trifluoroethane  (HFC-143a);  1,1- 
difiuoroethane  (HFC-152a);  or 
perfluorocarbon  compounds  which  fall 
into  these  classes:  Cyclic,  branched,  or 
linear,  completely  fluorinated  alkanes; 
Cyclic,  branched,  or  linear,  completely 
fluorinated  ethers  with  no 
unsaturations;  Cyclic,  branched,  or 
linear,  completely  fluorinated  tertiary 
amines  with  no  unsaturations;  or  Sulfur- 
containing  perfluorocarbons  with  no 
unsaturations  and  with  sulfur  bonds 
only  to  carbon  and  fluorine. 

Existing  product  means  any 
formulation  of  the  same  product 
category  and  form  sold,  supplied, 
manufactured,  or  offered  for  sale  in 
California  prior  to  the  effective  date  of 
this  article  or  any  subsequently 
introduced  identical  formulation. 

Fabric  protectant  means  a  product 
designed  to  be  applied  to  fabric 
substrates  to  protect  the  surface  from 
soiling  from  dirt  and  other  impurities  or 
to  reduce  absorption  of  water  into  the 
fabric's  fibers.  Fabric  Protectant  does 
not  include  silicone-based  products 
whose  function  is  to  provide  water 
repellency.  or  products  designed  for  use 
solely  on  fabrics  which  are  labeled  "for 
dry  clean  only"  and  sold  in  containers 
of  10  fluid  ounces  or  less. 

Flea  and  tick  insecticide  means  any 
insecticide  product  that  is  designed  for 
use  against  fleas,  ticks,  their  larvae,  or 
their  eggs.  Flea  and  Tick  Insecticide 
does  not  include  products  that  are 
designed  to  be  used  exclusively  on 
humans  or  animals  and  their  bedding. 

Flexible  flooring  material  means 
asphalt,  cork,  linoleum,  no-wax,  rubber, 
seamless  vinyl  and  vinyl  composite 
flooring. 

Floor  pohsh  or  wax  means  a  wax, 
polish,  or  any  otlier  product  designed  to 
polish,  protect,  or  enhance  floor 
surfaces  by  leaving  a  protective  coating 
that  is  designed  to  be  periodically 
replenished.  Floor  Polish  or  Wax  does 
not  include  spray  buff  products, 
products  designed  solely  for  the 
purpose  of  cleaning  floors,  floor  finish 
strippers,  products  designed  for 
unfinished  wood  floors,  and  coatings 
subject  to  architectural  coatings 
regulations. 

Flying  bug  insecticide  means  any 
insecticide  product  that  is  designed  for 
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use  egairiSt  flying  insects  or  other  flying 
arthropodr;,  including  but  not  limited  to 
flies,  mosi-juilrc;:,  moc'is,  or  gnats 
Iflyirig  Bug  Insecticif'e  does  not  include 
Uasp  and  horr.et  irserticide.  or 
products  that  are  designed  to  be  used 
ejxclusively  on  humans  or  animals. 
Fragrance  means  a  substance  or 
Qomplex  mixture  of  aroma  chemicals, 
natural  essential  oils,  and  other 
flmctional  components  with  a  combined 
vapor  pressure  not  in  excess  of  2  mm  of 
Hg  at  20  C,  the  sole  purpose  of  which 
is  to  impart  an  odor  or  scent,  or  to 
counteract  a  malodor. 

Furniture  maintenance  product 
means  a  wax,  polish,  conditioner,  or  any 
ofther  product  designed  for  the  purpose 
of  polishing,  protecting  or  enhancing 
finished  wood  surfaces  other  than 
floors.  Furniture  Maintenance  Product 
(toes  not  include  dusting  aids,  products 
designed  solely  for  the  purpose  of 
cleaning,  and  products  designed  to 
leave  a  permanent  finish  such  es  stains, 
sending  sealers  and  lacquers. 

I  Furniture  coating  means  any  paint 
designed  for  application  to  room 
furnishings  including,  but  not  limited 
to.  cabinets  (kitchen,  bath  and  vanity), 
tables,  chairs,  beds,  and  sofas. 

Gel  means  a  colloid  in  which  the 
disperse  phase  has  combined  with  the 
continuous  phase  to  produce  a 
semisolid  material,  such  as  jelly. 

j  Genera}  purpose  adhesive  means  any 
np^i-aerosol  household  adhesive 
designed  for  use  on  a  variety  of 
substrates.  General  Purpose  Adhesive 
does  not  include  contact  adhesives  or 
t(>nstniction  and  panel  adhesives. 

I  General  purpose  cleaner  means  a 
product  designed  for  general  all-purpose 
cleaning,  in  contrast  to  cleaning 
products  designed  to  clean  specific 
substr.-ites  in  certain  situations.  General 
Purpose  Cleaner  includes  products 
designed  for  general  floor  cleaning, 
kiitchen  or  countertop  cleaning,  ar.d 
cleaners  designed  to  be  used  on  a 
variety  of  hard  surfaces. 

jC.V.'s.s  c/piiner  means  a  cleaning 
product  designed  primarily  for  cleaning 
surfaces  m.ade  of  glass.  Glass  cleanpr 
d(j^s  not  include  products  designed 
sdlely  for  the  purpose  of  cleaning 
oi)lical  materials  used  in  eyeglasses, 
photographic  equipment,  scientific 
equipment  and  photocopjing  machines. 
Wa/r  n?oi;s.9e  means  a  hairstyling  foam 
designed  to  facilitate  styling  of  a 
coiiffure  and  provide  limited  holding 
power. 

Hair  styling  gel  means  a  high 
viscosity,  often  gelatinous,  product  that 
contains  a  resin  and  is  designed  for  the 
application  to  hair  to  aid  in  styling  and 
sculpting  of  the  hair  coiffure. 


Ha/rs/iray  means  a  coi^-^jmer  product 
designed  primarily  for  the  purpose  of 
dispensing  droplets  of  a  resin  on  and 
into  a  hair  coifhire  which  will  impart 
sufficient  rigidity  to  the  coiffure  to 
establish  or  retain  the  style  for  a  period 
of  tim.e. 

Household  adhesive  means  any 
household  product  that  is  used  to  bond 
one  surface  to  another  by  attachment. 
Household  Adhesive  does  not  include 
products  used  on  humans  and  animals, 
adhesive  tape,  contact  paper,  wallpaper, 
shelf  liners,  or  any  other  product  with 
an  adhesive  incorporated  onto  or  in  an 
inert  substrate.  Household  Adhesive 
also  does  not  include  units  of  product, 
less  packaging,  which  weigh  more  than 
one  pound  or  consist  of  more  than  16 
fluid  ounces. 

Household  product  means  any 
consumer  product  that  is  primarily 
desigried  to  be  used  inside  or  outside  of 
living  quarters  or  residences  that  are 
occupied  or  intended  for  occupation  by 
individuals,  including  the  immediate 
surroundings. 

Household  sealants  and  caulking 
compounds  means  any  product 
designed  to  fill  in  cracks,  close  or  secure 
an  object,  or  to  prevent  seepage  of 
moisture  or  air. 

Insect  repellent  means  a  pesticide 
product  that  is  designed  to  be  applied 
on  human  skin,  hair  or  attire  worn  on 
humans  in  order  to  prevent  contact  with 
or  repel  biting  insects  or  arthropods. 

Insecticide  means  a  pesticide  product 
that  is  designed  for  use  against  insects 
or  other  arthropods,  but  excluding 
products  that  are:  for  agricultural  use; 
for  a  use  which  requires  a  structural 
pest  control  license  under  Chapter  14 
(commencing  with  Section  8500)  of  the 
Business  and  Professions  Code;  or 
restricted  materials  that  require  a  permit 
for  use  and  possession. 

Insecticide  f agger  means  any 
insecticide  product  designed  to  release 
all  or  most  of  its  content,  as  a  fog  or 
mist,  into  indoor  areas  during  a  single 
application. 

Institutional  product  or  industrial  and 
insiitiitional  (l&I)  Product  means  a 
consumer  product  that  is  designed  for 
use  in  the  maintenance  or  operation  of 
an  establishment  that:  manufactures, 
transports,  or  sells  goods  or 
commodities,  or  provides  services  for 
profit;  or  is  engaged  in  the  nonprofit 
promotion  of  a  particular  public, 
educational,  or  chariiable  cause. 
Establishments  include,  but  are  not 
limited  to,  government  agencies, 
factories,  schools,  hospitals, 
sanitariums,  prisons,  restaurants,  hotels, 
stores,  automobile  service  and  parts 
centers,  health  clubs,  theaters,  or 
transportation  companies.  Institutional 


Product  does  not  include  household 
products  and  products  that  are 
incorporated  into  or  used  exclusively  in 
the  manufacture  or  construction  of  the 
goods  or  commodities  at  the  site  of  the 
establishment. 

Label  means  any  written,  printed,  or 
graphic  matter  affixed  to.  applied  to. 
attached  to.  blown  into,  formed,  molded 
into,  embossed  on,  or  ap[>earing  upon 
any  consumer  product  or  consumer 
product  package,  for  purposes  of 
branding,  identifying,  ci  giving 
information  with  respect  to  the  product 
or  to  the  contents  of  the  package. 

Laundry  prewash  means  a  product 
that  is  designed  for  application  to  a 
fabric  prior  to  laundering  and  that 
supplements  and  contributes  to  the 
effectiveness  of  laundry  detergents  and/ 
or  provides  speciafized  performance. 

Laundry  starch  product  means  a 
product  that  is  designed  for  application 
to  a  fabric,  either  dunng  or  after 
laundering,  to  impart  and  prolong  a 
crisp,  fresh  look  and  may  also  act  to 
help  ease  ironing  of  the  fabric.  Laundry 
Starch  Product  includes,  but  is  not 
limited  to,  fabric  finish,  sizing,  and 
starch. 

Lawn  and  garden  insecticide  means 
an  insecticide  product  designed 
primarily  to  be  used  in  household  lawn 
and  garden  areas  to  protect  plants  from 
insects  or  other  arthropods. 

Liquid  means  a  substance  or  mixture 
of  substances  which  is  capable  of  a 
visually  detectable  flow  as  determined 
under  ASTM  D-4359-90.  Liquid  does 
not  include  powders  or  other  materials 
that  are  composed  entirely  of  solid 
particles. 

LVP  compound  means  any  compound 
which  contains  at  least  one  carbon  atom 
and  has  either  of  the  following:  a  vapor 
pressure  less  than  0.1  mm  Hg  at  20  C; 
or  more  than  12  carbon  atoms,  if  the 
vapor  pressure  is  unknown. 

Manufacturer  means  any  person  who 
imports,  manufactures,  assembles, 
produces,  packages,  repackages,  or 
relabels  a  consumer  product. 

Nail  polish  means  any  clear  or 
colored  coating  designed  for  application 
to  the  fingernails  or  toenails  and 
including  but  not  liraiied  to.  lacquers, 
enamels,  acryfics.  base  coats  and  top 
coats. 

Nail  polish  remoi'er  means  a  product 
designed  to  remove  nail  polish  and 
coatings  from  fingernails  or  toenails. 

Non-carbon  containing  compound 
means  any  compound  which  does  not 
contain  any  carbon  atoms. 

Nonresifient  flooring  means  flooring 
of  a  mineral  content  which  is  not 
flexible.  Nonresilient  Flooring  includes 
ferrazzo.  marble,  slate,  granite,  brick, 
stone,  ceramic  tile  and  concrete. 
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Oven  cleaner  means  any  cleaning 
product  designed  to  clean  and  to 
remove  dried  food  deposits  from  oven 
walls. 

Paint  means  any  pigmented  liquid, 
liquefiable,  or  mastic  composition 
designed  for  application  to  a  substrate 
in  a  thin  layer  which  is  converted  to  an 
opaque  solid  film  aft^r  application  and 
is  used  for  protection,  decoration  or 
identification,  or  to  serve  some 
fanctional  purpose  such  as  the  filling  or 
concealing  of  surface  irregularities  or 
the  modification  of  light  and  heat 
radiation  characteristics. 

Paint  stripper  means  any  product 
designed  to  strip  or  remove  paint  from 
a  substrate  without  markedly  affecting 
the  substrate  itseif. 

Person  means  any  individual, 
corporation,  partnership,  association, 
State,  municipality,  political 
s;.bdi vision  of  a  state;  any  agency, 
dt'purtment,  or  instrumentality  of  the 
United  States;  and  any  officer,  agent,  or 
employee  thereof. 

Personal  fragrance  product  means  any 
product  which  is  applied  to  the  human 
body  or  clothing  for  the  primary 
purpose  of  adding  a  scent  or  masking  a 
malodor,  including  cologne,  perfume, 
aftershave,  and  toilet  water.  Personal 
Fragrance  Product  does  not  include: 
products  exclusively  for  human  axillae; 
medicated  products  designed  primarily 
to  alleviate  fungal  or  bacterial  growth  on 
feet  or  other  areas  of  the  body; 
mouthwashes,  breath  fresheners  and 
deodorizers;  lotions,  moisturizers, 
powders  or  other  skin  care  products 
used  primarily  to  alleviate  skin 
conditions  such  as  dryness  and 
irritations;  products  designed 
exclusively  for  use  on  human  genitalia; 
soaps,  shampoos,  and  products 
primarily  used  to  clean  the  hvmian 
body;  and  fragrance  products  designed 
to  be  used  exclusively  on  non-human 
animals. 

Percent-by-iveigbt  means  the  total 
weight  of  V'OC  except  those  VOCs 
exempted  under  paragraph  (a)(4)  of  this 
section,  expressed  as  a  percentage  of  the 
total  net  weight  of  the  product  exclusive 
of  the  container  or  package  as  calculated 
according  to  tlie  following  equation: 


Percent  -  By  -  Weight  = 


B-C 


xlOO 


where, 

A=net  weight  of  unit  (excluding 

container  and  packaging); 
B=weight  of  VOCs,  as  defined  in 

paragraph  (a)(2)  of  this  section,  per 

unit;  and 
C=weight  of  VOCs,  exempted  under 

paragraph  {a)(4)  of  this  section,  per 

unit. 


Pesticide  means  and  includes  any 
substance  or  mixture  of  substances 
labeled,  designed,  or  intended  for  use  in 
preventing,  destroying,  repelling  or 
m.itigating  any  pest,  or  any  substance  or 
mixture  of  substances  labeled,  designed, 
or  intended  for  use  as  a  defoliant, 
desiccant.  or  plant  regulator,  provided 
that  the  term  pesticide  will  not  include 
any  substance,  mixture  of  substances,  or 
device  which  the  Environmental 
Protection  Agency  does  not  consider  to 
be  a  pesticide. 

Principal  display  panel  or  panels 
means  that  part,  or  those  parts  of  a  label 
that  are  so  designed  as  to  most  likely  be 
displayed,  presented,  shown  or 
examined  under  normal  and  custornar>- 
conditions  of  display  or  purchase. 
Whenever  a  principal  display  panel 
appears  .more  than  once,  all 
requirements  pertaining  to  the  principal 
display  panel  shall  pertain  to  all  such 
principal  display  panels. 

Product  brand  name  rtfeans  tlie  name 
of  the  product  exactly  as  it  appears  on 
the  principal  display  panel  of  the 
product. 

Product  category  means  the 
applicable  category  which  best 
describes  the  product  as  listed  in 
paragraph  (a)(2)  of  this  section.  Product 
Form  for  the  purpose  of  complying  with 
paragraph  (a)(7)  of  this  section  only, 
means  the  applicable  form  which  most 
accurately  describes  the  product's 
dispensing  form  as  follows:  A=Aerosol 
Product;  S=Solid;  P=Pump  Spray; 
L=Liquid;  0=0*1;  0=Other. 

Propellent  means  a  liquefied  or 
compressed  gas  that  is  used  in  whole  or 
in  part,  such  as  a  cosolvent,  to  expel  a 
liquid  or  any  other  material  from  the 
same  self-pressurized  container  or  from 
a  separate  container. 

Pump  spray  means  a  packaging 
system  in  which  the  product  ingredients 
within  the  container  are  not  under 
pressure  and  in  which  the  product  is 
expelled  only  while  a  pumping  action  is 
applied  to  a  button,  trigger  or  other 
actuator. 

Responsible  party  means  tlie 
company,  firm  or  establishment  which 
is  listed  on  the  product's  label.  If  the 
label  lists  two  companies,  firms  or 
establishments,  the  responsible  party  is 
the  party  which  the  product  was 
manufactured  for  or  distributed  by,  as 
noted  on  the  label. 

Restricted  materials  means  pesticides 
established  as  restricted  materials  under 
Title  3.  California  Code  of  Regulations, 
section  6400. 

Retail  outlet  means  any  establishment 
at  which  consumer  products  are  sold, 
supplied,  or  offered  for  sale  directly  to 
consumers. 


Retailer  means  any  person  who  sells, 
supplies,  or  offers  consumer  products 
for  sale  directly  to  consumers. 

Shaving  cream  means  an  aerosol 
product  which  dispenses  a  foam  lather 
intended  to  be  used  with  a  blade  or 
cartridge  razor,  or  other  wet-shaving 
system,  in  the  removal  of  facial  or  other 
bodily  hair. 

Single  phase  aerosol  air  freshener 
means  an  aerosol  air  freshener  with  the 
liquid  contents  in  a  single  homogeneous 
phase  and  which  docs  not  require  that 
the  product  container  be  shaken  before 
use. 

Solid  means  a  substance  or  mixture  of 
substances  which,  either  whole  or 
subdivided  (such  as  the  particles 
comprising  a  powder),  is  not  capable  cf  ■ 
visually  detectable  Row  as  determined 
under  ASTM  I>-4339-90. 

Spray  buff  product  means  a  pro;'uct 
dcsigiied  to  restore  a  worn  floor  finish 
in  conjunction  vvilh  a  fioor  buffing 
machine  and  special  pad. 

Table  B  compound  means  any  carbon- 
containing  compound  listed  as  an 
exception  to  the  definition  of  VOC  in 
paragraph  (a)(2)  of  this  section. 

Type  A  propellent  means  a 
compressed  gas  such  as  CO:,  Nj.  N^O, 
or  compressed  air  which  is  used  as  a 
propellent,  and  is  either  incorporated 
with  the  product  or  contained  in  a 
separate  chamber  within  the  product's 
packaging. 

Type  B  propellent  means  any 
halocarbon  which  is  used  as  a 
propellent  including 
chlorofiuorocarbons  (CFCs). 
hydrochlorofluorocarbons  (HCFCs),  and 
hydrofiuorocarbons  (HFCs). 

Type  C  propellent  means  any 
propellent  which  is  not  a  Type  A  or 
Type  B  propellent,  including  propane, 
isobutane,  n-butane,  and  dimethyl  ether 
(also  known  as  dimethyl  oxide). 

Volatile  organic  compound  (VOC) 
means  any  compound  of  carbon, 
cxclufling  carbon  monoxide,  carbon 
dioxide,  carbonic  acid,  metallic  carbides 
or  carbonates,  and  ammonium 
carbonate,  which  participates  in 
atmospheric  photochemical  reactions 
other  than  those  defined  as  exempt 
compounds.  These  exempt  compounds 
have  been  determined  to  have  negligible 
photochemical  reactivity.  For  purposes 
of  determining  compliance  with 
emission  limits,  VOC  will  be  measvued 
by  test  methods  given  in  this  section. 
Where  such  a  method  also  measures 
compounds  with  negligible 
photochemical  reactivity,  an  owner  or 
operator  may  exclude  these  negligibly 
reactive  compounds  when  determining 
compliemce  with  an  emission  standard. 
However,  the  U.S.  EPA  may  require 
such  owner  or  operator,  as  a 
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precondition  to  excluding  these 
compounds  for  purposes  of  determining 
compliance,  to  provide  monitoring 
methods  and  monitoring  results 
demonstrating,  to  the  satisfaction  of  the 
U.S.  EPA.  the  amount  of  negligibly 
reactive  compounds  in  the  source's 
emissions. 

Usage  directions  means  the  text  or 
graphics  on  the  product's  principal 
display  panel,  label,  or  accompanying 
literature  which  describes  to  the  end 
user  how  and  in  what  quantity  the 
product  is  to  be  used. 

Wasp  and  bomet  insecticide  means 
any  insecticide  product  that  is  designed 
for  use  against  wasps,  hornets,  yellow 
jackets  or  bees  by  allowing  the  user  to 
spray  a  high  volume  directed  stream  or 
burst  from  a  safe  distance  at  the 
intended  pest  or  its  hiding  place. 

•  Wax  means  a  material  or  synthetic 
thermoplastic  substance  generally  of 
high  molecular  weight  hydrocarbons  or 
high  molecular  weight  esters  of  fatty 
acids  or  alcohols,  except  glycerol  and 
high  polymers  (plastics).  Wax  includes, 
but  is  not  limited  to,  substances  derived 
from  the  secretions  of  plants  and 
animals  such  as  camuba  wax  and 
beeswax,  substances  of  a  mineral  origin 
such  as  ozocerite  and  paraffin,  and 
synthetic  polymers  such  as 
polyethylene. 

Wood  floor  wax  means  wax-based 
products  for  use  solely  on  wood  floors. 

(3)  Standards. 

(i)  Except  as  provided  in  paragraphs 
(a)  (4).  (5).  and  (7)  of  this  section,  no 
person  shall  sell,  supply,  offer  for  sale, 
or  manufacture  for  sale  in  California  any 
consumer  product  which,  at  the  time  of 
sale  or  manufacture,  contains  volatile 
organic  compounds  in  excess  of  the 
limits  specified  in  the  following  Table 
of  Standards  after  the  specified  effective 
dkites. 


Table  of  Standards 

[Percent  Volatile  Organic  Compounds  by 
Weight] 


Product  category 


Aerosol  Cooking  Sprays  .. 
Air  Fresheners: 

Single  Phase  Aerosols  . 

Dout)le  Phase  Aerosols 

Liquid/Pump  Sprays  

Solids/Gels 

Dual  Purpose  Air  Fresh- 
ener/Disinfectant 

Aerosols  

Automotive  Brake  Clearv 

ers 

AutofTwtive  Windshield 

Washer  FlukJs: 

Type  A  Areas* 

All  Other  Areas 


Effective  dates 


1/1/96       1/1/97 


18 

30 
30 
18 


60 


50 


35 

10 


Table  of  Standards— Continued 

[Percent  Volatile  Organic  Compounds  by 
We^ht) 


Product  category 


Carburetor-Choke  Clean- 
ers   

Charcoal  Lighter  Material 
(see  paragraph 

(a)(3)(viii)  of  this  sec- 
tion) 

Dusting  Aids: 

Aerosol 

All  Other  Forms  

Engine  Degreasers  

Fabric  Protectants  

Floor  Polishes/Waxes: 
Products  for  Flexible 

Flooring  Materials  

Products  for 

Nonresilient  Flooring  . 
Wood  Floor  Wax 

Furniture  Maintenance 

Products  Aerosols  

All  Other  Forms  except 
Solid  or  Paste  Fomis 

General  Purpose  Cleaners 

Glass  Cleaners  Aerosols  . 
All  other  forms  

Hairsprays  


Hair  Mousses  

Hair  Styling  Gels  

Household  Adhesives: 

Aerosols 

Contact  

Construction  and  Panel 

General  Purpose  

Insecticides: 

Crawling  Bug  


Flea  and  Tick 

Flying  Bug 

Foggers 

Lawn  arxl  Garden 

Laundry  Prewash: 

Aerosols/Solids  

All  Other  Forms  

Laundry  Starch  Products  . 

Nail  Polish  Removers 

Oven  Clear>ers: 

Aerosols/Pump  Sprays  . 

Liquids  

Personal  Fragrance  Prod- 
ucts Products  with  20% 

or  less  fragrafKe 


Products  with  more  than 
20%  fragrance 

Insect  Repellents: 

Aerosols 

Shaving  Creams 


Effective  dates 


1/1/96       1/1/97 


75 


35 
7 

50 

75 


10 
90 

25 

7 

10 
12 

6 
80 

16 
6 

75 
80 
40 
10 

40 

25 
35 
45 
20 

22 

5 

5 

75 

8 
5 


80 
70 


66 
5 


25 


60 


55 

(1/98) 


25 


20 
(1/98) 


75 

(1/99) 

65 

(1/99) 


•Tvpe  A  Areas  include  only  the  folkjwing: 
Del  Norte,  Shasta  and  Trinity  Counties-  the 
Great  Basin  Valley.  Lake  Tahoe,  Mountain 
Counties,  arxl  the  Northeast  Plateau  Air  Ba- 
sins, as  defined  in  title  17.  California  Code  of 
Regulations.  Sections  60105,  60108  60111 
and  601 13. 

(ii)  For  consumer  products  for  which 
the  label,  packaging,  or  accompanying 
literature  specifically  states  that  the 


product  should  be  diluted  prior  to  use. 
the  limits  specified  in  paragraph  (a){3)(i) 
of  this  section  shall  apply  to  the  product 
only  after  the  minimum  recommended 
dilution  has  taken  place.  For  purposes 
of  this  paragraph,  minimum 
recommended  dilution  shall  not  include 
recommendations  for  incidental  use  of  a 
concentrated  product  to  deal  with 
limited  special  applications  such  as 
hard-to-remove  soils  or  stains. 

(iii)  Notwithstanding  the  provisions  of 
paragraph  (a}(3)(i)  of  this  section,  a 
consumer  product  manufactured  prior 
to  each  of  the  effective  dates  specified 
for  that  product  in  the  Table  of 
Standards  may  be  sold,  supplied,  or 
offered  for  sale  for  up  to  eighteen 
months  after  each  of  the  specified 
effective  dates.  This  paragraph  does  not 
apply  to  any  consumer  product  which 
does  not  display  on  the  product 
container  or  package  the  date  on  which 
the  product  was  manufactured,  or  a 
code  indicating  such  date. 

(iv)  For  those  consumer  products  that 
are  registered  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act,  (FIFRA;  7  U.S.C.  Section  136  et 
seq),  the  effective  date  of  the  VOC 
standards  specified  in  paragraph  (a)(3)(i) 
of  this  section  is  one  year  after  the  date 
specified  in  the  Table  of  Standards.  For 
those  consumer  products  that  are 
registered  under  FIFRA.  the  eighteen 
month  period  provided  in  paragraph 
(a)(3)(iii)  of  this  section  shall  also  begin 
one  year  after  the  date  specified  in  the 
Table  of  Standards. 

(v)  Effective  January  1.  1993,  for  any 
consumer  product  for  which  standards 
are  specified  under  paragraph  (a)(3)(i)  of 
this  section,  no  person  shall  sell, 
supply,  offer  for  sale,  or  manufacture  for 
sale  in  California  any  consumer  product 
which  contains  any  of  the  following 
ozone-depleting  compounds:  CFC-1 1 
(trichlorofiuoromethane).  CFC-1 2 
(dichlorodifluoromethane).  CFC-1 13 
(l.l.l-trichloro-2.2.2-trifluoroethane). 
CFC-114  (l-chloro-l,l-dinuoro-2- 
chloro-2.2-  difluoroethane).  CFC-1 15 
(chloropentafiuoroethane).  halon  1211 
(bromochlorodifluoromethane),  halon 
1301  fbromotrifluoromethane).  halon 
2402  (dibromotetrafluoroethane). 
HCFC-22  (chlorodifluoromethane). 
HCFC-123  (2.2-dichloro-l.l.l- 
trifluoroethane).  HCFC-124  (2-chloro- 
1,1.1,2-tetranuoroethane).  HCFC-141b 
(l.l-dichloro-l-fiuoroethane),  HCFC- 
142b  (1-chloro-l.l-difluoroelhane). 
1.1,1-trichloroethane.  and  carbon 
tetrachloride. 

(vi)  The  requirements  of  paragraph 
(a)(3)(v)  of  this  section  shall  not  apply 
to  any  existing  product  formulation  that 
complies  with  the  Table  of  Standards 
which  is  sold,  supplied,  offered  for  sale 
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in  California  prior  to  the  effective  date 
of  this  article,  or  any  product 
formulation  that  is  sold,  supplied,  or 
offered  for  sale  in  California  prior  to  the 
effective  date  of  this  article  that  is 
reformulated  to  meet  the  Table  of 
Standards,  as  long  as  the  ozone 
depleting  compound  content  of  the 
reformulated  product  does  not  increase. 

(vii)  The  requirements  of  paragraph 
(a)(3){v)  of  this  section  shall  not  apply 
to  any  ozone  depleting  compounds  that 
may  be  present  as  impurities  in  a 
consumer  product  in  an  amount  equal 
to  or  less  than  0.01%  by  weight  of  the 
product. 

(viii)  After  Januarj'  1.  1996.  no  person 
shall  sell,  supply,  or  offer  for  sale 
charcoal  lighter  material  unless  the 
applicant  demonstrates  to  the 
Administrator's  satisfaction  that  the 
VOC  emissions  from  the  ignition  of 
charcoal  with  the  charcoal  lighter 
material  are  less  than  or  equal  to  0  020 
pound  of  VOC  per  start,  using  the 
procedures  specified  in  the  South  Coast 
Air  Quality  Management  District  Rule 
1174  Ignition  Method  Compliance 
Certification  Protocol,  dated  February 
27,  1991  C'SCAQMD  Rule  1174  Testing 
Protocor"). 

(4).  Exemptions. 

(i)  This  article  shall  not  apply  to  any 
consumer  prodiict  manufactured  in 
California  for  shipment  and  use  outside 
of  California. 

(ii)  The  provisions  of  this  article  shall 
not  apply  to  a  manufacturer  or 
distributor  who  sells,  supplies,  or  offers 
for  sale  in  California  a  consumer 
product  that  does  not  comply  with  the 
VOC  standards  specified  in  paragraphs 
(a)(3)(i)  or  (a)(3)(viii)  of  this  section,  as 
long  as  the  manufacturer  or  distributor 
can  demonstrate  both  that  the  consumer 
product  is  intended  for  shipment  and 
use  outside  of  CaUfomia,  and  that  the 
manufacturer  or  distributor  has  taken 
reasonable  prudent  precautions  to 
assure  that  the  consumer  product  is  not 
distributed  to  California.  This  paragraph 
does  not  apply  to  consumer  products 
that  are  sold,  suppbed.  or  offered  for 
sale  by  any  person  to  retail  outlets  in 
California. 

(iii)  The  requirements  of  paragraph 
(a){3)(i)  of  this  section  shall  not  apply  to 
fragrances  up  to  a  combined  level  of  2 
percent  by  weight  contained  in  any 
consumer  product. 

(iv)  The  requirements  of  paragraph 
(a)(3)(i)  of  this  section  shall  not  apply  to 
any  VOC  which: 

(A)  Has  a  vapor  pressure  of  less  than 
0.1  mm  Hg  at  20  degrees  Centigrade,  or 

(B)  Consists  of  more  than  12  carbon 
atoms,  if  the  vapor  pressure  is 
unknown. 


(v)  The  requirements  of  paragraph 
(a)(6)(ii)  of  this  section  shall  not  apply 
to  consumer  products  registered  under 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act.  (FIFR,\;  7  LJ.S.C.  136  et 
sea.) 

(vi)  The  requirements  of  paragraph 
(a)(3)(i)  of  this  section  shall  not  apply  to 
air  fresheners  that  are  comprised 
entirely  of  fragrance,  less  compounds 
not  defined  as  VOCs  under  paragraph 
(a)(2)  of  this  section  or  exempted  under 
paragraph  (a)(4)(iv)  of  this  section. 

(vii)  The  requirements  of  paragraph 
(a)(3)(i)  of  this  section  shall  not  apply  to 
air  fresheners  and  insecticides 
containing  at  least  98% 
paradichlorobenzene. 

(viii)  The  requiren>ents  of  paragraph 
(a)(3)(i)  of  this  section  shall  not  apply 
to: 

(A)  Existing  personal  fragrance 
products  or  personal  fragrance  products 
in  development  on  or  before  April  1, 
1992,  provided  that  both; 

[1]  The  registration  data  specified  in 
paragraph  (a)(7)  of  this  section  is 
submitted  for  every  such  product  by  the 
date  specified  in  paragraph  (a)(7)(i)  of 
this  section,  or  prior  to  July  1, 1993. 
whichever  date  occurs  later,  and 

(2)  Such  product  is  sold  in  California 
prior  to  January  1, 1994.  For  the 
purposes  of  this  subsection,  a  product  in 
development  means: 

(/)  A  product  which  a  fragrance 
materials  manufacturer  is  designing  at 
the  request  of  a  personal  fragrance 
product  manufacturer,  or 

[ii]  A  product  which  is  the  subject  of 
a  written  marketing  profile  or  other 
docuimentation  authorizing  the  creation 
and  marketing  of  the  product. 

(B)  Personal  fragrance  products  in 
development  may  be  registered  to 
qualify  for  this  exemption  under 
hypothetical  trade  names  or 
pseudonyms,  provided  that  the  actual 
trade  name  is  supplied  to  the 
Administrator  within  30  days  of 
marketing  such  products,  or  January  1^ 
1994,  whichever  occurs  first. 

(ix)  The  requirements  of  paragraph 
(a)(3)(i)  of  this  section  shall  not  apply  to 
adhesives  sold  in  containers  of  1  fluid 
ounce  or  less. 

(x)  The  requirements  of  paragraph 
(a){3)(i)  of  this  section  shall  not  apply  to 
any  VOC  which  is  a  fragrance  in  a 
personal  fragrance  product. 

(xi)  The  requirements  of  paragraph 
(a)(3)(i)  of  this  section  shall  not  apply  to 
bait  station  insecticides.  For  the  purpose 
of  this  paragraph,  bait  station 
insecticides  are  containers  enclosing  an 
insecticidal  bait  that  is  not  more  than 
0.5  ounce  by  weight,  where  the  bait  is 
designed  to  be  ingested  by  insects  and 
is  composed  of  solid  miaterial  feeding 


stimulants  with  less  than  5  percent 
active  ingredients. 

(xii)  The  January  1, 1999  VOC  limits 
specified  in  paragraph  (a)(3){i)  of  this 
section  for  personal  fragrance  products 
shall  not  apply  to  such  products  which 
have  been  sold  in  California  prior  to 
January  1, 1999. 
"  (5)  Innovative  Products. 

(i)  The  Administrator  shall  exempt  a 
consumer  product  from  the 
requirements  of  paragraph  (a)(3){i)  of 
this  section  if  a  manufacturer 
demonstrates  by  clear  and  convincing    . 
evidence  that,  due  to  some 
characteristic  of  the  product 
formulation,  design,  deli\'ery  systems  or 
other  factors,  the  use  of  the  product  will 
result  in  less  VOC  emissions  as 
compared  to: 

(A)  The  VOC  emissions  from  a 
representative  consumer  product  which 
complies  with  the  VOC  standards 
specified  in  paragraph  (a)(3)(i)  of  this 
section,  or 

(B)  The  calculated  VOC  emissions 
from  a  noncomplying  representative 
product,  if  the  product  had  been 
reformulated  to  comply  witii  the  VOC 
standards  specified  in  paragraph  (a)(3)(i) 
of  this  section.  VOC  emissions  shall  be 
calculated  using  the  following  equation: 
Er  =  Enc  X  VOCsTD  ♦  VOCnc 

Where: 

ER=the  VOC  emissions  from  the 

noncomplying  representative 

product,  had  it  been  reformulated. 
ENc=the  VOC  emissions  from  the 

noncomplying  representative 

product  in  its  current  formulation. 
VOCsTD=the  VOC  standard  specified  in 

paragraph  (a)(3)(i)  of  this  section. 
VOCNc=uie  VOC  content  of  the 

noncomplying  product  in  its 

current  formulation. 
If  a  manufacturer  demonstrates  that  this 
equation  yields  inaccurate  results  due  to 
some  characteristic  of  the  product 
formulation  or  other  factors,  an 
alternative  method  which  accurately 
calculates  emissions  may  be  used  upon 
approval  of  the  Administrator. 

lii)  For  the  purposes  of  this  section, 
representative  consumer  product  means 
a  consumer  product  which  meets  all  of 
the  following  criteria: 

(A)  The  representative  product  shall 
be  subject  to  the  same  VC)C  limit  in 
paragraph  (a)(3)(i)  of  this  section  as  the 
innovative  product. 

(B)  The  representative  product  shall 
be  of  the  same  product  fonn  as  the 
innovative  product,  unless  the 
innovative  product  uses  a  new  form 
which  does  not  exist  in  the  product 
categor>'  at  the  time  the  application  is 
made. 

(C)  The  representative  product  shall 
have  at  least  similar  efficacy  as  other 
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consumer  products  in  the  same  product 
category  based  on  tests  generally 
accepted  for  that  product  category  by 
the  consumer  products  industry. 

(iii)  A  manufacturer  shall  apply  in 
writing  to  the  Administrator  for  any 
exemption  claimed  under  paragraph 
(a)(5)(i)  of  this  section.  The  application 
shall  include  the  supporting 
documentation  that  demonstrates  the 
emissions  from  the  innovative  product, 
including  the  actual  physical  test 
methods  used  to  generate  the  data  and. 
if  necessary,  the  consumer  testing 
undertaken  to  document  product  usage. 
Inj  addition,  the  applicant  must  provide 
aily  information  necessary  to  enable  the 
Administrator  to  establish  enforceable 
conditions  for  granting  the  exemption 
including  the  VOC  content  for  the 
innovative  product  and  test  methods  for 
determining  the  VOC  content. 

(iv)  Within  30  days  of  receipt  of  the 
exkimption  application  the 
Afjlministralor  shall  determine  whether 
ani  application  is  complete. 

[v)  Within  90  days  after  an 
aplplication  has  been  deemed  complete, 
thfe  Administrator  shall  determine 
wljiether,  under  what  conditions,  and  to 
whet  e.xtent,  an  exemption  from  the 
requirements  of  paragraph  (a)(3)(i)  of 
this  section  will  be  permitted.  The 
applicant  and  the  Administrator  may 
mutually  agree  to  a  longer  time  period 
for  reaching  a  decision,  and  additional 
supporting  documentation  may  be 
submitted  by  the  applicant  befi.)re  a 
decision  has  been  reached.  The 
Administrator  shall  notif\'  the  applicant 
of  the  decision  in  writing  and  specify 
such  terms  and  conditions  that  are 
necessary  to  insure  that  emissions  from 
the  product  will  meet  the  emissions 
reductions  specified  in  paragraph 
(a)|5)(i)  of  this  section,  and  that  such 
enijissions  reductions  can  be  enforced. 

(vi)  In  granting  an  exemption  for  a 
product  the  Administrator  shall 
establish  conditions  that  are 
enforceable.  These  conditions  shall 
indlude  the  VOC  content  of  the 
ini^ovative  product,  dispensing  rates, 
application  rates  and  any  other 
pailameters  determined  by  the 
Administrator  to  be  nece.ssary.  The 
Administrator  shall  also  specify  the  test 
methods  for  determining  conformance 
to  the  conditions  established.  The  test 
methods  shall  include  criteria  for 
reproducibility,  accuracy,  sampling  and 
laboratory'  procedures. 

(vii)  For  any  product  for  which  an 
exemption  has  been  granted  pursuant  to 
this  section,  the  manufacturer  shall 
notify  the  Administrator  in  writing 
within  30  days  of  any  change  in  the 
product  formulation  or  recommended 
product  usage  directions,  and  shall  also 


notify  the  Administrator  within  30  days 
if  the  manufacturer  learns  of  any 
information  which  would  alter  the 
emissions  estimates  submitted  to  the 
Administrator  in  support  of  the 
exemption  application. 

(viii)  If  VOC  standards  are  lowered  for 
a  product  category  through  any 
subsequent  rulemaking,  all  innovative 
product  exemptions  granted  for 
products  in  the  product  category,  except 
as  provided  in  this  paragraph,  shall 
have  no  force  and  effect  as  of  the 
effective  date  of  the  modified  VOC 
standard.  This  paragraph  shall  not  apply 
to  those  innovative  products  which 
have  VOC  emissions  less  than  the 
appropriate  lowered  VOC  standard  and 
for  which  a  written  notification  of'lhe 
product's  emissions  status  versus  the 
lowered  VOC  standard  has  been 
submitted  to  and  approved  by  the 
Administrator  at  least  60  days  before  the 
effective  date  of  such  standard. 

(ix)  If  the  Administrator  believes  that 
a  consumer  product  for  which  an 
exemption  has  been  granted  no  longer 
meets  the  criteria  for  an  innovative 
product  specified  in  paragraph  {a){5)(i) 
of  this  section,  the  Administrator  mav 
modify  or  revoke  the  exemption  as 
necessary  to  assure  that  the  product  will 
meet  these  criteria. 
(6)  Administrative  Requirements. 
(i)  Most  Restrictive  Limit. 
.Notwithstanding  the  definition  of 
product  category  in  paragraph  (a)(2)  of 
this  section,  if  anj-where  on  the 
principal  display  panel  of  any  consumer 
product,  any  representation  is  made  that 
the  product  may  be  used  as,  or  is 
suitable  for  use  as  a  consumer  product 
for  which  a  lower  VOC  standard  is 
specified  in  paragraph  (a)(3)(i)  of  this 
section,  then  the  lowest  VOC  standard 
shall  apply.  This  requirement  does  not 
apply  to  general  purpose  cleaners. 

(iij  Codfe-Dating.  Each  manufacturer  of 
a  consumer  product  subject  to 
paragraph  (a)(3)(i)  or  (a)(3)(viii)  of  this 
section  shall  clearly  display  on  each 
consumer  product  container  or  package, 
the  day,  month,  and  year  on  which  the 
product  was  manufactured,  or  a  code 
indicating  such  date.  This  date  or  code 
shall  be  displayed  on  each  consumer 
product  container  or  package  no  later 
than  twelve  months  prior  to  the 
effective  date  of  the  applicable  standard 
specified  in  paragraph  (a)(3)(i)  of  this 
section.  The  requirements  of  this 
provision  shall  not  apply  to  personal 
fragrance  products  of  2  milliliters  or 
less,  which  are  offered  to  consumers 
free  of  charge  for  the  purpose  of 
sampling  the  product. 

(iii)  If  a  manufacturer  uses  a  code 
indicating  the  date  of  manufacture,  for 
any  consumer  product  subject  to 


paragraph  (a)(3)(i)  or  (a)(3)(viii)  of  this 
section  an  explanation  of  the  code  must 
be  filed  with  the  Administrator  no  later 
than  twelve  months  prior  to  the 
effective  date  of  the  applicable  standard 
specified  in  paragraph  (a)(3)(i)  of  this 
section. 

(7)  Registration. 

(i)  No  later  than  90  days  after  the 
effective  date  of  this  paragraph,  all 
responsible  parties  for  the  following 
household  and  I&I  products  must 
register  products  that  are  sold  in 
California  during  the  calendar  year  prior 
to  the  year  the  registration  is  diie: 
products  for  which  a  VOC  standard  is 
specified  in  paragraph  (a)(3)(i)  of  this 
section;  products  approved  as  an 
innovative  product  under  paragraph 
(a)(5)  of  this  section;  and  products 
claiming  exemptions  under  paragraphs 
(a)(4)(vi),  (a)(4)(vii),  (a)(4)(viii)  of  this 
section.  All  registrations  shall  include 
the  following  information: 

(A)  The  name  of  the  responsible  party 
and  the  party's  address,  telephone 
number,  and  designated  contact  person; 

(B)  Any  claim  of  confidentiality  made 
pursuant  to  40  CFR  part  2,  subpart  B: 

(C)  The  product  brand  name  for  each 
consumer  product  subject  to  registration 
and  upon' request  by  the  Administrator, 
the  product  label: 

(D)  The  product  category  to  which  the 
consumer  product  belongs: 

(E)  The  applicable  product  form(s) 
listed  separatelv; 

(F)  An  identihcation  of  each  product 
brand  name  and  form  as  a  Household 
Product,  I&I  Product,  or  both; 

(G)  Separate  California  sales  in 
pounds  per  year,  to  the  nearest  pound, 
and  the  method  used  to  calculate 
California  sales  for  each  product  form. 

(H)  For  registrations  submitted  by  two 
companies,  an  identification  of  the 
company  which  is  submitting  relevant 
data  separate  from  that  submitted  by  the 
responsible  party.  All  registration 
information  from  both  companies  shall 
be  submitted  by  the  date  specified  in 
paragraph  (a)(7)(i)  of  this  section; 

(I)  For  each  product  brand  name  and 
form,  the  net  percent  by  weight  of  the 
total  product,  less  container  and 
packaging,  comprised  of  the  following. 
rounded  to  the  nearest  one-tenth  of  a 
percent  (0.1%): 

(J)  Total  Table  B  compounds, 

[2]  Total  lAT  compounds  that  arc  not 
fragrances, 

(.?)  Total  all  other  carbon-containing 
compounds  that  are  not  fragrances, 

(4)  Total  all  non-carbon-containing 
compounds, 

(5)  Total  fragrance, 

(6)  For  products  containing  greater 
than  two  percent  by  weight  fragrance, 
but  excluding  personal  fragrance 
products: 
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(jj  The  percent  of  fragrarxe  that  aro 
L\?  compounds,  and 

(;/j  The  percent  of  friigrance  that  are 
cil!  other  carbon-contcir.ing  coir.poanii.s, 

(7)  For  "personal  frcgranre  produ'.ts", 
the  density  of  the  fragrance,  and 

(8)  Total  Paradichlornbenzene. 

(1)  For  each  product  brand  name  and 
forni,  the  identity,  including  the  specific 
chemical  name  and  associated  Chemical 
Abstract  Services  (CAS)  number,  of  the 
following: 

(J)  Each  Table  B  Compound. 

[2)  Each  L\T  Compound  that  is  not  a 
fragrance. 

(K)  If  applicable,  the  weight  percent 
comprised  of  propellent  for  each 
product; 

(L)  if  applicable,  an  identification  of 
the  type  of  propellent  (T\-pe  A,  Tj-pe  B, 
Type  C,  or  a  blend  of  the  different 
types); 

(iij  In  addition  to  the  requirements  of 
paragraph  (a)(7)(i)(J)  of  this  section,  the 
responsible  party  shall  report  or  shall 
arrange  to  have  reported  to  the 
Administrator  the  net  percent  by  weight 
of  each  ozone-depleting  compound 
which  is  listed  in  paragraph  (a)(3){v)  of 
this  section  and  contained  in  a  product 
subject  to  registration  under  paragraph 
{a)(')(i)  of  this  section  in  any  amount 
greater  than  0.1  percent  by  weight. 

(iii)  Upon  90  days  written  notice,  the 
Administrator  may  also  require  any 
manufacturer  to  supply  all  or  part  of  the 
registration  data  listed  in  paragraph 
(a){7)(i)  of  this  section  for  any  consumer 
product  or  products  that  the 
Administrator  may  specify. 

(8)  Test  Methods. 

U)  Testing  to  determine  comphance 
with  the  requirements  of  this  article, 
shall  be  performed  using  one  or  more  of 
the  following  anal>tical  methods  which 
are  incorporated  by  reference  herein: 

(A)  Method  24-24A.  40  CFR  part  60. 
appendix  A; 

(B)  Method  18.  40  CFR  part  60. 
appendix  A; 

(C)  Method  1400,  NIOSH  Manual  of 
Analjiical  Methods.  Volume  1. 
February  1984; 

(D)  Environmental  Protection  Agency 
Method  8240  '"GC/MS  Method  for 
Volatile  Organics.'"  September  198G. 

(E)  Alternative  methods  which  are 
shown  to  accurately  determine  tlie 
concentration  of  VOCs  in  a  subject 
product  or  its  emissions  may  be  used 
upon  approval  of  the  Adni:nistrat:">r. 

(ii)  Testing  to  determine  compliance 
with  the  requirements  of  this  article 
may  also  be  demonstrated  through 
calculation  of  the  volatile  organic 
compound  content  from  records  of  the 
amounts  of  constituents  used  to  make 
the  product.  Compliance  determination 
based  on  these  records  may  not  be  used 


unless  the  manufacturer  of  a  consumer 
product  keeps  accurate  records  for  each 
day  of  production  of  the  amount  and 
chemical  composition  of  the  indindui! 
product  co!istituent<;.  These  rerords 
must  be  kept  for  at  least  three  years. 

(iii)  Testing  to  determine  whether  a 
product  is  a  liquid  or  solid  shall  be 
performed  using  ASTM  D4359-90  (May 
25, 1990),  which  is  incorporated  by 
reference  herein. 

(iv)  Testing  to  determine  com.pliance 
with  the  certification  requirements  for 
charcoal  lighter  material  shall  be 
performed  using  the  procedures 
specified  in  the  South  Coast  Air  Quality 
Management  District  Rule  1174  Ignition 
Method  Compliance  Certification 
Protocol  (February  28,  1991).  which  is 
incorporated  by  reference  herein. 

(v)  Testing  to  determine  distillation 
points  of  petroleum  distillate-based 
charcoal  lighter  materials  shall  be 
performed  using  ASTM  D86-90  (Sept, 
28.  1990),  which  is  incorporated  by 
reference  herein. 

(vi)  Testing  to  determine  the  percent 
by  weight  of  fragrance  in  personal 
fragrance  products  shall  be  performed 
according  to  the  Association  of  Official 
Anal>tical  Chemists  (AOAC)  Official 
Method  of  Analysis  No.  932.11. 1990, 
"Essential  Oil  in  Flavor  Extracts  and 
Toilet  Preparations.  Babcock  Method" 
(AOAC  Official  Methods  of  Analysis. 
15th  Edition.  1990).  which  is 
incorporated  by  reference  herein, 

(9)  Sex'erability.  Each  part  of  this 
article  shall  be  deemed  severable,  and  in 
the  event  that  any  part  of  this  article  is 
held  to  be  invalid,  the  remainder  of  this 
article  shall  continue  in  full  force  and 
effect. 

(b)  Antjperspirants  and  deodorants. 

(1)  Applicability.  Paragraphs  (b)(1) 
through  (b)(7)  of  this  section  shall  apply 
to  any  person  who  sells,  supplies,  offers 
for  sale,  or  manufactures  antijjerspirants 
or  deodorants  in  the  state  of  California, 

(2)  Definitions.  For  the  purposes 
paragraphs  (b)(1)  through  (b)(7)  of  this 
section,  the  following  definitions  shall 
apply.  All  terms  not  defined  herein 
shall  have  the  meaning  given  them  in 
§52,2950, 

Administrator  means  the 
Adminstrator  of  the  USEPA  or  that 
person's  designee. 

Aerosol  product  means  a  pressurized 
spray  system  thai  dispenses 
antiperspirant  or  deodorant  ingredients. 

Antiperspircnt  means  any  product 
including,  but  not  limited  to.  aerosols, 
roll-ons.  sticks,  p'umps,  pads,  creams, 
and  squeeze-bottles,  that  is  inter.ded  by 
the  manufacturer  to  be  used  to  reduce 
perspiration  in  the  human  axilla  by  at 
least  20  percent  in  at  least  50  percent  of 
a  target  population. 


Colorant  means  cuiy  substance  or 
mixture  of  substances,  the  primary 
pih-^ose  of  which  is  to  color  or  modify 
the  color  of  sumevhing  else. 

Deodorant  me^ins  any  product 
including,  but  not  limited  to,  aerosols, 
roll-ons,  sticks,  pumps,  pads,  creams, 
and  squeeze-bottles,  that  is  intended  by 
the  manufacturer  to  be  used  to  minimize 
odor  in  the  human  axilla  by  retarding 
the  growth  of  bacteria  vvliich  cause  the 
decomposition  of  perspiration. 

Exempt  compounds  means  any  of  the 
following  compounds:  methane; 
chlorodiRuoromethane  (HCFC-22); 
trifiuoromethane  (HFC-23); 
dichlorotrifluoroethane  (HCFC-123J; 
tetrafluoroethane  (HFC-134a); 
dichlorofluoroethane  (HCFC-141b); 
chlorodifluoroethane  (HCFC-142b);  2- 
chloro-l,l,l,2-tetrafluoroethane(KCFC- 
124);  pentafluoroethane  (HFC-125); 
methylene  chloride;  1,1,1- 
trichloroethane  (methyl  chloroform); 
trichlorotrifluoroethane  (CFC-113); 
dichlorodifluoromethane  (CFC-12); 
trichlorofluoromethane  (CFC-11); , 
dichlorotetrafluoroethane  (CFC-114); 
chloropentafluoroethane  (CFC-llS); 
l,1.2.2-tetrafluoroethane(HFC-134); 
1,1.1-trifluoroethane  {HFC-143a);  1,1- 
difluoroethane  (HFC-152a);  or 
perfluorocarbon  compounds  which  fall 
into  these  classes:  Cyclic,  branched,  or 
linear,  completely  fluorinated  alkanes; 
Cyclic,  branched,  or  linear,  completely 
fluorinated  ethers  with  no 
unsaturations;  Cyclic,  branched,  or 
linear,  completely  fluorinated  tertiary 
amines  with  no  unsaturations;  or  Sulfur- 
containing  perfluorocarbons  with  no 
unsaturations  and  with  sulfur  bonds 
only  to  carbon  and  fluorine. 

Existing  product  means  any 
antiperspirant  or  deodorant  foripuktion 
which  was  sold,  supplied,  offered  for 
sale,  or  manufactured  in  California  prior 
to  Januarj"  1.  199C,  or  any  identical 
antiperspirant  or  deodorant  formulation 
which  is  sold,  supplied,  offered  for  sale, 
or  manufactured  in  California  by  any 
person  after  January'  1.  1996, 

Fragrance  means  any  substance  or 
mixture  of  substances,  the  primary 
purpose  of  which  is  to  impart  an  odor 
or  scent. 

High  volatility  organic  compound 
(Hl'OC)  m.eans  any  organic  compound 
that  exerts  a  vapor  pressure  greater  than 
I'O  millimeters  of  Mercur}-  (mm  Hg) 
when  measured  at  20  C. 

A/c/iu/ac/urer  means  any  pe.-son  or 
business  entity  that  produces  an 
antiperspirant  or  deodorant  for  sale  in 
California. 

Medium  volatility  organic  compound 
(MVOC)  means  any  organic  compound 
that  exerts  a  vapor  pressure  greater  than 
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nm  Hg  and  less  than  or  equal  to  80 
c  1  n  Hg  when  measured  at  20  C 

Non-cerosol  product  means  any 
a "  tipcrspirant  or  deodorant  that  is  not 
(i  i  spensod  by  a  pressurized  spray 
s  I  item. 

Holl-an  product  means  any 
a  1  liperspirant  or  deodorant  that 
di  tpenses  active  ingredients  by  rolling  a 
•\  I  itted  ball  or  wetted  cylinder  on  the 
if:  ected  area. 

Stick  product  means  any 
8  itiperspiraiit  or  deodorant  thnt 
o  J  stains  active  ingredients  in  a  solid 
n  J  itrix  form,  and  ttiat  disperses  tbe 
ai :  ive  ingredients  by  fridional  action  or. 
tqi !  affected  area. 

/olatile  organic  (ompound  (VOC) 
a  t  ans  any  compound  of  carbon. 
;  iluding  carbon  monoxide,  carlion 


dioxide,  carbonic  acid,  metallic  carbides 
or  carbonates,  and  ammonium 
carbonate,  wrhich  participates  in 
atmospheric  photochemical  reactions 
other  than  those  defined  as  exempt 
compounds.  These  exempt  compounds 
have  been  determined  to  have  negligible 
pliotochemical  reactivity.  For  purposes 
of  determining  compliance  with 
emission  limits.  VCX:  will  be  measured 
by  test  methods  given  in  this  .'-.ection. 
Where  such  a  method  also  measures 
compounds  with  negligible 
photochemical  reactivity,  an  owner  or 
operator  may  exclude  these  negligibly 
reactive  compounds  when  determining 
compliance  with  an  emission  standard. 
However,  the  U.S.  EPA  may  require 
such  owner  or  operator,  as  a 

Table  of  SiAfjOAROs 

(Perceol  volatile  ofganic  compounds  by  weight) 


precondition  to  excluding  these 
compounds  for  purposes  of  detcmimng 
compliance,  to  provide  monitonng 
methods  and  monitoring  results 
demonstrating,  to  the  satisfaction  of  the 
U.S.  EPA.  {he  amount  of  negligibly 
reactive  compounds  m  the  so\ure's 
emissions. 

(3)  Standards. » 

(i)  Except  as  provided  in  paragraph 
(bj(4)  of  this  «)ttion,  no  person  shall 
sell,  supply,  offer  for  sale,  or 
manufacture  in  CaUfomia  any 
aii'iperspirant  or  deodorant  whn,h.  at 
the  lime  of  sale  or  manufacturo, 
contains  volatile  organic  compounds  m 
excess  of  the  limits  specified  in  tha 
following  Table  of  Standards,  af^er  lh»» 
specified  effective  date. 


Pfodoct  form 


Aerosol  product 

Antiperspirant  

Deodorant  

Nofvaerosol  product 


Ettective  date 


2/15/95 


HVOC- 


60 

20 

0 


MVOC* 


20 

20 

0 


1/1/99 


HVOC 


MVOC 


10 

10 

0 


-High  volatility  organic  compounds.  ^-^-^^  °!2^;^oony>ona  that  exerts  a  vapor  pressure  greater  than  80  mm  Hg  wt*n  measured  at  20  C. 


to  8^^"-Hg-v&^i^r^^.^^c"^ -• -^^ 


or  eoua) 


[li)  No  existing  product  may  bo 
reformulated  to  increa.se  either  the 
prtiducfs  total  VCX:  content  or  total 
ethanol  content.  An  existing  product 
may  be  reformulated  to  reduce  the 
product's  total  ethanol  content  or  total 
V'pC  content,  as  long  as  the 
reformulation  does  not  increase  the 
prtxlijct's  tot.-il  ffVOC  content. 

(iii)  No  person  shall  soil,  supply,  offer 
foi  sale,  or  manufacture  in  California 
any  antiperspirant  or  deodorant  whicii 
contains  any  of  the  following  ozone- 
(iopleting  compounds:  CFC-1 1 
(trlchlorofluoromethane),  CFC-1 2 
(dichlorodifluoromethane).  CFC-1 13 
(l.l,l-trichloro-2,2,2-trifluorot!thane). 
CFC-114  (l-chloro-1,1-  difluoro-2- 
chloro2.2-dinuoroeth3ne),  CPC-ll.S 
(chloropentafluoroetbane),  halon  1211 
(brbmochlorodifluoromethane).  halon 
1301  (bromotrifluoromethane),  halon 
2404  ('.iibrtmcletrafluoroethanej,  HCFC- 
22  (t  hlorodifluoromethane),  HCFC-123 
(2.2-dichloro-l.l.l-trifluoroethane). 
HqFC-124  (2-chloro-  1,1.1,2- 
tetiafluoroethane),  HCFC-141b  (1,1- 
didhloro-1-fluoroethane).  HCFC-142b  (1- 
chkjro  1.1-difluoroethane).  1.1,1- 
trichloroethane,  and  carbon 
tetrachloride. 


(4)  Exemptions. 

(i)  This  article  shall  not  apply  to  any 
person  who  manufactures 
antiperspirants  or  deodorants  in 
California  for  shipment  and  use  outside 
of  California. 

(ii)  The  requirements  of  paragraph 
(b)(3)(i)  of  this  section  shall  not  apply  to 
fragrances  and  colorants  up  to  a 
combined  level  of  2  percent  by  weight 
contained  in  any  antiperspirant  or 
deodorant. 

(iii)  The  requirements  of  paragraphs 
(b)(3){i)  and  (b)(3)(ii,)  of  this  section 
shall  not  apply  to  those  volatile  o.'g.inir 
compounds  that  contain  more  than  10 
carbon  atoms  per  molecule  and  for 
which  the  vapor  pressure  is  unkncwTi. 
or  tha".  have  a  vapor  pressure  of  2  mm 
Hg  or  less  at  20  C. 

(iv)  The  medium  volatility  organic 
compound  (NfVOC)  content  standards 
specified  in  paragraph  fb)(3)(ij  of  this 
section,  shall  not  apply  to  ethanol 
contained  in  existing  products. 

(5)  Innovative  Products. 

(i)  The  Administrator  shall  exempt  a 
consumer  product  from  the 
requirements  of  paragraph  (b)(3)(i)  or 
(b)t3){ii)  of  this  section  if  a  manufacturer 
demonstrates  by  clear  and  convincing 
evidence  that,  due  to  some 


characteristic  of  the  product 
formulation,  design,  delivery  systems  or 
other  factors,  the  use  of  the  product  will 
result  in  less  VOC  emissions  as 
compared  to: 

(A)  the  vex;  emissions  from  a 
representative  consumer  product  which 
complies  with  the  VOC  Standards 
specified  in  paragraphs  (b)(3){ij  and 
(b)(3)(ii)  of  this  section,  or 

(B)  the  calculated  VOC  emissions 
from  a  noncomplying  rep-i^sentative 
prodL!i:t,  if  the  product  had  been 
reformulated  to  comply  with  the  VOC 
standards  specified  in  paragraph 
(b)(3){i)  and  fb)(3){ii)  of  this  sedion. 
VOC  er/iissions  shall  be  calculated  using 
the  following  equation: 

Er=En<  xVCXVru-VOCNc 
Whore: 

EH=rThe  VOC  emissions  from  the 
noncomplying  representative 
protluct,  had  it  been  reformulated 

Em  =The  VOC  emissions  from  the 
noncomplying  representative 
product  in  its  current  formulation. 

VC3CsrD=The  VOC  standard  specified  i' 
paragraph  (b)(3)  of  this  section. 

V(X:n< -The  VOC  content  of  the 
noncomplying  product  in  its 
current  formulation. 
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If  a  manufacturer  demonstrates  that 
this  equation  yields  inaccurate  results 
due  to  some  characteristic  of  the 
product  formulation  or  other  factors,  an 
alternative  method  which  accurately 
calculates  emissions  may  be  used  upon 
approval  of  the  Administrator. 

(ii)  For  the  purposes  of -this  section, 
representative  consumer  product  means 
a  consumer  product  which  meets  all  of 
the  following  criteria: 

(A)  The  representative  product  shall 
be  subject  to  the  same  VC5c  limit  in 
paragraphs  (b)(3)(i)  and  (b)(3)(ii)  of  this 
section  as  the  innovative  product, 

(B)  The  representative  product  shall 
be  of  the  same  product  form  as  the 
innovative  product,  unless  the 
innovative  product  uses  a  new  form 
which  does  not  exist  in  the  product 
category  at  the  time  the  application  is 
made. 

(C)  The  representative  product  shall 
have  at  least  similar  efficacy  as  other 
consumer  products  in  the  same  product 
category  based  on  tests  generally 
accepted  for  that  product  category  by 
the  consumer  products  industry. 

(iii)  A  manufacturer  shall  apply  in 
writing  to  the  Administrator  for  any 
exemption  claimed  under  paragraph 
(b)(5)(i)  of  this  section.  The  application 
shall  include  the  supporting 
documentation  that  demonstrates  the 
emissions  from  the  innovative  product, 
including  the  actual  physical  test 
methods  used  to  generate  the  data  and. 
if  necessar}',  the  consumer  testing 
undertaken  to  document  product  usage. 
In  addition,  the  applicant  must  provide 
any  information  necessary  to  enable  the 
Administrator  to  establish  enforceable 
conditions  for  granting  the  exemption 
including  the  VOC  content  for  the 
innovative  product  and  test  methods  for 
determining  the  VOC  content. 

(iv)  Within  30  days  of  receipt  of  the 
exemption  application  the 
Administrator  shall  determine  whether 
an  application  is  complete. 

(vj  Within  90  days  after  an 
application  has  been  deemed  complete, 
the  Administrator  shall  determine 
whether,  under  what  conditions,  and  to 
what  extent,  an  exemption  from  the 
requirements  of  paragraphs  (b)(3)(i)  and 
(b)(3)(ii)  of  this  section  will  be 
permitted.  The  applicant  and  the 
Administrator  may  mutually  agree  to  a 
longer  time  period  for  reaching  a 
decision,  and  additional  supporting 
documentation  may  be  submitted  by  the 
applicant  before  a  decision  has  been 
reached.  The  Administrator  shall  notify 
the  applicant  of  the  decision  in  writing 
and  specify  such  terms  and  conditions 
that  are  necessary  to  insure  that 
emissions  from  the  product  will  meet 
the  emissions  reductions  specified  in 


paragraph  (b)(5)(i)  of  this  section,  and 
that  such  emissions  reductions  can  be 
enforced. 

(vi)  In  granting  an  exemption  for  a 
product  the  Administrator  shall 
establish  conditions  that  are 
enforceable.  These  conditions  shall 
include  the  VOC  content  of  the 
innovative  product,  dispensing  rales, 
application  rates  and  any  other 
parameters  determined  by  the 
Administrator  to  be  necessar>'.  The 
Administrator  shall  also  specify  the  test 
methods  for  determining  conformance 
to  the  conditions  established.  The  test 
methods  shall  include  criteria  for 
reproducibility,  accuracy,  and  sampling 
and  laboratory  procedures. 

(vii)  For  any  product  for  which  an 
exemption  has  been  granted  pursuant  to 
this  section,  the  manufacturer  shall 
notify  the  Administrator  in  wTiting 
within  30  days  of  any  change  in  the 
product  formulation  or  recommended 
product  usage  directions,  and  shall  also 
notify  the  Administrator  within  30  days 
if  the  manufacturer  learns  of  any 
information  which  would  alter  the 
emissions  estimates  submitted  to  the 
Administrator  in  support  of  the 
exemption  application. 

(viii)  If  VCJC  standards  are  lowered  for 
a  product  category  through  any 
subsequent  rulemaking,  all  innovative 
product  exemptions  granted  for 
products  in  the  product  category,  except 
as  provided  in  this  paragraph,  shall 
have  no  force  and  effect  as  of  the 
effective  date  of  the  modified  VOC 
standard.  This  paragraph  shall  not  apply 
to  those  innovative  products  which 
have  VOC  emissions  less  than  the 
appropriate  lowered  VOC  standard  and 
for  which  a  wTitten  notification  of  the 
product's  emissions  status  versus  the 
lowered  VOC  standard  has  been 
submitted  to  and  approved  by  the 
Administrator  at  least  60  days  before  the 
effective  date  of  such  standard. 

(ix)  If  the  Administrator  believes  that 
a  consumer  product  for  which  an 
exemption  has  been  granted  no  longer 
meets  the  criteria  for  an  innovative 
product  specified  in  paragraph  (b)(5)(i) 
of  this  section,  the  Administrator  may 
modify  or  revoke  the  exemption  as 
necessary  to  assure  that  the  product  will 
meet  these  criteria. 

(6)  Administrative  Requirements.  No 
later  than  three  months  after  the 
effective  date  of  this  section,  each 
manufacturer  of  an  antiperspirant  or 
deodorant  subject  to  this  article  shall 
clearly  display  on  each  container  of 
antiperspirant  or  deodorant,  the  date  on 
which  the  product  was  manufactured, 
or  a  code  indicating  such  date.  If  a 
manufacturer  uses  a  code  indicating  the 
date  of  manufacture,  an  explanation  of 


tlie  code  must  be  filed  vyith  the 
Administrator  in  advance  of  the  code's 
use  by  the  manufacturer. 

(7)  Test  Methods. 

(i)  Testing  to  determine  the  volatile 
organic  compound  content  of  an 
antiperspirant  or  deodorant,  or  to 
determine  compliance  with  the 
requirements  of  this  article,  shall  be 
performed  using  one  or  more  of  the 
following  methods  which  are 
incorporated  by  reference  herein: 

(A)  Method  24-24A,  40  CFR  part  60, 
appendix  A; 

(B)  Method  18.  40  CFR  part  60, 
appendix  A; 

(C)  Method  1400.  NIOSH  Manual  of 
Analytical  Methods.  Volume  1, 
February  1984; or 

(D)  Environmental  Protection  Agency 
Method  8240  "GC/MS  Method  for 
Volatile  Organics."  September  1986. 

(E)  Alternative  methods  which  are 
shown  to  accurately  determine  the 
concentration  of  VOCs  in  a  subject 
product  or  its  emissions  may  be  used 
upon  written  approval  by  the 
Administrator. 

(ii)  Testing  to  determine  compliance 
with  the  requirements  of  this  article 
may  also  be  demonstrated  through 
calculation  of  the  volatile  organic 
compound  content  from  records  of  the 
amounts  of  constituents  used  to  make 
the  product.  Compliance  determination 
based  on  these  records  may  not  be  used 
unless  the  manufacturer  of  a  consumer 
product  keeps  accurate  records  for  each 
day  of  production  of  the  amount  and 
chemical  composition  of  the  individual 
product  constituents.  These  records 
must  be  kept  for  at  least  five  years.  In 
the  event  of  a  conflict  between  EPA  and 
a  manufacturer  over  the  results  of 
compliance  testing.  EPA's  results  shall 
be  used  as  the  determinant  result. 

§  52.2958    Aerosol  coating  products. 

(a)  Applicability.  The  provisions  of 
paragraphs  (a)  through  (f)  of  this  section 
shall  apply  to  any  person  who  sells, 
supplies,  offers  for  sale,  applies,  or 
manufactures  aerosol  coating  products 
for  use  in  the  state  of  California. 

(b)  Definitions.  For  the  purposes  of 
this  section,  the  following  definitions 
shall  apply.  All  terms  not  defined 
herein  shall  have  the  meaning  given 
them  in  §52.2950. 

Adhesive  means  a  product  used  to 
bond  one  surface  to  another. 

Aerosol  coating  product  means  a 
pressurized  coating  product  containing 
pigments  or  resins  that  dispenses 
product  ingredients  by  means  of  a 
propellant,  and  is  packaged  in  a 
disposable  can  for  hand-held 
application,  or  for  use  in  specialized 
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equip.-ncnt  for  ground  traffic/marking 
applications. 

Anti-static  spray  means  a  product 
used  to  prevent  or  inhibit  the 
arcumulation  of  static  electricity. 

Art  fixative  or  sealant  means  a  clear 
roating.  including  art  varnish,  workable 
art  fixative,  and  ceramic  coaling,  which 
is  designed  and  labeled  exclusively  for 
application  to  paintings,  pencil,  chalk. 
or  pastel  drawings,  ceramic  art  pieces, 
or  other  closely  related  art  uses,  in  order 
to  provide  a  final  protective  coating  or 
to  fix  preliminary  stages  of  artwork 
while  providing  a  u'orkable  surface  for 
subsequent  revisions. 

ASTM  means  the  American  Society 
for  Testing  and  Materials. 

Auto  body  primer  means  a  heavily 
pigmented  automotive  primer  or  primer 
surfacer  coating  labeled  exclusively  as 
such  and  applied  directly  to  an 
uncoated  vehicle  body  substrate  or  on 
top  of  a  precoat  for  the  purposes  of 
corrosion  resistance  and  building  a 
repair  area  to  a  condition  in  which,  after 
drying,  it  can  be  sanded  to  a  smooth 
surface. 

Automotive  bumper  and  trim 
products  means  products,  including 
adhesion  promoters  and  chip  sealants, 
formulated  and  labeled  exclusively  as 
such  which  are  used  to  repair  and 
refinish  automotive  bumpers  and  plastic 
trim  parts. 

{Automotive  underbody  coating  means 
a  flexible  coating  which  contains 
asphalt  or  rubber  and  is  labeled 
exclusively  for  use  on  the  underbody  of 
m^tor  vehicles  to  resist  rust,  abrasion 
anid  vibration,  and  to  deaden  sound. 

Aviation  or  marine  zinc  primer  means 
a  2inc  chromate  or  zinc  oxide  coating 
labeled  exclusively  as  such  and 
formulated  to  meet  federal  specification 
TT-P-1 757. 

Aviation  propeller  coating  means  a 
coating  fonnulated  and  labeled 
ex<^Kisi'.'ely  as  such  which  provides 
abrasion  resistance  and  corrosion 
protection  for  aircraft  propellers. 

i^fltdrtssiiio  means  a  product  applied 
on  auto  fan  belts,  water  pump  belting, 
power  transmission  behing,  and 
industrial  and  farm  machinery  belting  to 
provent  slipping,  and  to  extend  belt  hfe. 

Char  coating  means  a  coating  which 
is  colorles.s,  containing  binders  but  no 
pigment,  except  flatti.ng  agents,  and 
whii  h  is  formulated  to  form  a 
trahsparent  or  translucent  solid  film. 

Coating  solids  means  the  nonvolatile 
portion  of  an  aerosol  coating  product, 
consisting  of  the  film  forming 
ingredients,  including  pigments  and 
resjns. 

Commercial  use  means  the  use  of 
aerosol  coating  products  in  the 
production  of  goods,  or  the  providing  of 


services  for  profit,  including  touch-up 
and  repair. 

Corrosion  resistant  brass,  bronze,  or 
copper  coating  means  a  clear  coating 
formulated  and  labeled  exclusively  as 
such  to  prevent  tarnish  and  corrosion  of 
uncoated  brass,  bronze,  or  copper  metal 
surfaces. 

Distributor  means  any  person  to 
whom  an  aerosol  coating  product  is  sold 
or  supplied  for  the  purposes  of  resale  or 
distribution  in  commerce,  except  that 
manufacturers,  retailers,  and  consumers 
are  not  distributors. 

Dye  means  a  product  containing  no 
resins  which  is  used  to  color  a  surface 
or  object  without  building  a  fihn. 

Electrical  coating  means  a  coating 
labeled  exclusively  as  such,  which  is 
used  exclusively  to  coat  electrical 
components  such  as  wire  windings  on 
electric  motors  to  provide  insulation 
and  protection  from  corrosion. 

Enamel  means  a  coating  which  cures 
by  chemical  cross-linking  of  its  base 
resin.  Enamels  can  be  readily 
distinguished  from,  lacquers  because 
enamels  are  not  resoluble  in  their 
original  solvent. 

Exact  match  finish,  automotive  means 
a  topcoat  which  meets  all  of  the 
following  criteria:  the  product  is 
designed  and  labeled  exclusively  to 
exactly  match  the  color  of  an  original, 
factory-applied  automotive  coating 
during  the  touch-up  of  automobile 
finishes;  the  product  is  labeled  with  the 
manufacturer's  name  for  which  they 
were  formulated;  and  the  product  is 
labeled  with  either  the  original 
equipment  manufacturer's  (O.E.M) 
color  code  number;  the  color  name;  or 
other  designation  identifying  the 
specific  O.E.M.  color  to  the  purchaser. 

Exact  match  finish,  engine  paint 
means  a  coaling  which  meets  all  of  the 
following  criteria:  the  product  is 
designed  and  labeled  exclusively  to 
exactly  match  the  color  of  an  original, 
factory-applied  engine  paint;  the 
product  is  labeled  with  the 
manufacturer's  name  for  which  they 
were  fonnulated;  and  the  product  is 
labeled  with  either  the  original 
equipment  manufacturer's  (O.E.M.) 
color  code  number,  the  color  name,  or 
other  designation  identifying  the 
specific  O.E.M.  color  to  the  purchaser. 
Exact  match  finish,  industrial  means 
a  coating  which  meets  all  of  the 
follow  ing  criteria:  the  product  is 
designed  and  labeled  exclusively  to 
exactly  match  the  color  of  an  original, 
factory-applied  industrial  coating 
during  the  touch-up  of  manufactured 
products;  the  product  is  labeled  with 
the  manufacturer's  na.me  for  which  they 
were  fonnulated;  and  the  product  is 
labeled  with  either  the  original 


equipment  manufacturer's  (O.E.M.) 
color  code  number;  the  color  name;  or 
other  designation  identifying  the 
specific  O.E.M.  color  to  the  purchaser. 

Executive  officer  means  the  Executive 
Officer  of  the  Air  Resources  Board,  or 
his  or  her  delegate. 

Exempt  compounds  means  any  of  the 
following  compounds:  methane; 
chlorodifluororaethane  (HCFC-22); 
trifluoromethane  (HFC-23); 
dichlorotrifluoroethane  (HCFC-123); 
tetrafluoroethane  (HFC-134a); 
dichlorofluoroethane  (HCFC-141b); 
chlorodifluoroethane  (HCFC-142b);  2- 
chloro-l,l.l,2-tetranuoroethane(HCFC- 
124);  pentafluoroethane  (HFC-125); 
methylene  chloride;  1,1,1- 
trichloroelhane  (methyl  chloroform); 
trichlorotrifluoroethane  (CFC-113); 
dichlorodinuoromethane  (CFC-12); 
trichlorofluoromethane  (CFC-11); 
dichlorotetrafluoroethane  (CFC-114); 
chloropentafluoroethane  (CFC-11 5); 
1.1.2,2-tetranuoroethane  (HFC-134): 
1.1.1-trifluoroethane  (HFC-143a);  1.1- 
difluoroefhane  (HFC-152a);  or 
perfluorocarbon  compounds  which  fall 
into  these  classes:  Cyclic,  branched,  or 
linear,  completely  fluorinated  alkanes; 
Cyclic,  branched,  or  linear,  completely 
fluorinated  ethers  with  no 
unsaturations;  Cyclic,  branched,  or 
linear,  completely  fluorinated  tertiary 
amines  with  no  unsaturations;  or  Sulfur 
containing  perfluorocarbons  with  no 
unsaturations  and  with  sulfur  bends 
only  to  carbon  and  fluorine. 

Flat  paint  products  means  a  coaling 
which,  when  fully  dry,  registers  gloss 
less  than  or  equal  to  15  on  an  85  gloss 
meter,  or  less  than  or  equal  to  5  on  a  60 
gloss  meter,  or  which  is  labeled  as  a  flat 
coating. 

Flatting  agent  means  a  compound 
added  to  a  coating  to  reduce  the  gloss 
of  the  coating  without  adding  color  to 
the  coating. 

Floral  spray  means  a  coating  labeled 
exclusively  as  such,  which  is  sprayed 
on  fre.sh  flowers  for  the  purposes  of 
coloring,  presen  ing  or  protecting  their 
appearance. 

Fluorescent  coating  means  a  coating 
labeled  as  such  which  converts 
absorbed  incident  light  energy  into 
emitted  light  of  a  different  hue. 

Glass  coating  means  a  coating  labeled 
exclusively  as  such,  which  is  applied  to 
glass  to  tint  or  darken  the  color  of  the 
glass  while  retaining  transparency. 

Ground  traffic/marking  coating  means 
a  coating  labeled  exclusively  as  such. 
which  is  formulated  for  and  applied  to 
dirt,  gravel,  grass,  concrete,  asphalt, 
warehouse  floors,  or  parking  lots.  Such 
coatings  must  be  in  a  container 
equipped  with  a  vahe and  sprayhead 
designed  to  direct  the  spray  toward  the 
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surface  when  the  can  is  held  in  an 
inverted  vertical  position. 

High  temperature  coating  means  a 
coating  labeled  exclusively  as  such, 
which  is  formulated  for  and  applied  to 
substrates  which  will,  in  normal  use.  be 
subjected  to  temperatures  in  excess  of 
400  "F. 

Hobby/model/craft  coating  means  a 
coating  which  is  designed  and  labeled 
exclusively  for  hobby  applications  and 
is  sold  in  aerosol  containers  of  6  ounces 
or  less. 

Ink  means  a  fluid  or  viscous 
substance  used  in  the  printing  industry 
to  produce  letters,  symbols  or 
illustrations,  but  not  to  coat  an  entire 
surface. 

LacqL'pr  means  a  thermoplastic  film- 
forming  materiil  di.?solved  in  organic 
solvent,  which  dries  primarily  by 
solvent  evaporation,  and  hence  is 
resoluble  in  its  original  solvent. 

Layout  fluid  (or  toolmaker's  ink) 
means  a  coating  labeled  exclusively  as 
such,  which  is  sprayed  on  metal,  glass 
or  plastic,  to  provide  a  glare-free  surface 
on  which  to  scribe  designs,  patterns  or 
engineering  guide  lines  prior  to  shaping 

-  the  piece. 

Lubricant  means  a  substance  such  as 
oil.  petroleum  distillates,  grease, 
graphite,  sihcone,  lithium,  etc.  that  is 
used  to  reduce  friction,  heat,  or  wear 
when  applied  between  surfaces. 

Manufacturer  means  any  person  who 
imports,  manufactures,  assembles, 
produces,  packages,  repackages,  or 
relabels  a  consumer  product. 

Marine  spar  varnish  means  a  coating 
labeled  exclusively  as  such  which 
provides  a  protective  sealant  for  marine 
wood  products. 

Maskant  means  a  coating  applied 
directly  to  a  component  to  protect 
surface  areas  when  chemical  milling, 
anodizing,  aging,  bonding,  plating 
etching,  or  performing  other  chemical 
operations  on  the  surface  of  the 
component. 

Metallic  coating  means  a  topcoat 
which  contains  at  least  1  percent 
elemental  metallic  pigment  and  is 
labeled  as  "metallic". 

Mold  release  means  a  coating  applied 
to  molds  to  prevent  products  from 
sticking  to  the  surfaces  of  the  mold. 

Multi-component  kits  means  aerosol 
spray  paint  systems  which  require  the 
application  of  more  than  one 
component  (e.g.  foundation  coat  and  top 
coat),  where  both  components  are  sold 
together  in  one  package. 

Non-flat  paint  product  means  a 

-  coating  which,  when  fully  dry.  registers 
a  gloss  greater  than  15  on  an  85  gloss 
meter  or  greater  then  five  on  a  60  gloss 
meter. 


Percent  VOC  by  weight  means  the 
ratio  of  the  weight  of  VOC  to  the  total 
weight  of  the  product  contents 
expressed  as  follows:  Percent  VOC  By 
VVeight=(VVvoc/W,oci)xlOO.  where:  for 
products  not  containing  water  and 
exempt  compounds.  VVvoc=tl»e  weight  of 
VOC;  for  products  containing  water  or 
exempt  compounds  W,(x:=the  weight  of 
VOC.  less  water  and  exempt  compounds 
as  defined  in  paragraph  (b)  of  this 
section;  and  VV,o,ai=the  total  weight  of 
the  product  contents. 

Photograph  coating  means  a  coating 
formulated  and  labeled  exclusively  as 
such,  applied  to  finished  photographs  to 
allow  corrective  retouching,  protection 
of  the  image,  changes  in  gloss  level,  or 
to  cover  fingerprints. 

Pleasure  craft  means  privately  owned 
vessels  used  for  noncommercial 
purposes. 

Pleasure  craft  finish  primer/ surf arer/ 
undercoat  means  any  coating  labeled 
exclusively  as  such  which  is  formulated 
to  be  applied  prior  to  the  application  of 
a  pleasure  craft  topcoat  for  the  purpose 
of  corrosion  resistance,  adhesion  of  the 
topcoat  and  which  promotes  a  uniform 
surface  by  filling  in  surface 
imperfections. 

Pleasure  craft  topcoat  means  any 
coating  labeled  exclusively  as  such 
which  is  formulated  to  be  applied  to  a 
pleasure  craft  as  a  final  coat  above  the 
waterline  and  below  the  waterline  when 
stored  out  of  water. 

Primer  means  a  coating  formulated 
and  labeled  as  such  to  be  applied  to  a 
surface  to  provide  a  bond  between  that 
surface  and  subsequent  coats. 

Propellent  means  a  liquefied  or 
compressed  gas  that  is  used  in  whole  or 
in  part,  such  as  a  cosolvent,  to  expel  a 
liquid  or  any  other  material  from  the 
same  self-pressurized  container  or  from 
a  separate  container. 

Retailer  means  any  person  who  sells, 
supplies,  or  offers  aerosol  coating 
products  for  sale  directly  to  consumers. 

Rust  converter  means  a  product 
designed  and  labeled  exclusively  to 
convert  rust  to  an  inert  material  and 
which  contains  a  minimum  acid  content 
of  0.5  percent  by  weight,  a  maximum 
resin  content  of  0.5  percent  by  weight, 
and  contains  no  pigments. 

Shellac  sealer  means  a  clear  or 
pigmented  coating  formulated  solely 
with  the  resinous  secretion  of  the  lac 
beetle  (Laccifer  lacca).  thinned  with 
alcohol,  and  formulated  to  dry  by 
evaporation  without  a  chemical 
reaction. 

Slip-resistant  coating  means  a  coating 
labeled  exclusively  as  such  which  is 
formulated  with  synthetic  grit,  and  used 
as  a  safety  coating. 


Spatter  coating/multicolor  coating 
means  a  coating  labeled  exclusively  as 
such  wherein  spots,  globules,  or  spatters 
of  contrasting  colors  appear  on  or 
within  the  surface  of  a  contrasting  or 
similar  background. 

Stain  means  a  coaling  which  is 
formulated  to  change  the  color  of  a 
surface  bat  not  conceal  the  surface. 

Vin  vlf fabric/ polycarbonate  coating 
means  a  coating  labeled  exclusively  as 
such,  which  is  used  to  coat  vinyl,  fabric, 
or  polycarbonate  substrates. 

Volatile  organic  compound  (VOC) 
means  any  compound  of  carbon, 
excluding  carbon  monoxide,  carbon 
dioxide,  carbonic  acid,  metallic  carbides 
or  carbonates,  and  am.monium 
carbonate,  which  participates  in 
atmospheric  photochemical  reac-ions 
other  than  these  defined  as  exempt 
compounds.  These  e.xempt  compounds 
have  been  determined  to  have  negligible 
photoel'.omical  reactivity.  For  piuposcs 
of  determining  compliance  with 
emission  limits,  VOC  will  be  measured 
by  test  methods  given  in  this  section. 
Where  such  a  method  also  measures 
compounds  with  negligible 
photochemical  reactivity,  an  owner  or 
operator  may  e.xclude  these  negligibly 
reactive  compounds  when  determining 
compliance  with  an  emission  standard. 
However,  the  U.S.  EPA  may  require 
such  owner  or  operator,  as  a 
precondition  to  excluding  these 
compounds  for  purposes  of  determining 
compliance,  to  provide  monitoring 
methods  and  monitoring  results 
demonstrating,  to  the  satisfaction  of  the 
U.S.  EPA.  the  amount  of  negligibly 
reactive  compounds  in  the  source's 
emissions. 

Webbing/veiling  coating  means  a 
coating  labeled  exclusively  as  such, 
which  is  formulated  to  give  a  stranded 
to  spider  webbed  appearance  when 
applied. 

Weld-through  primer  means  a  coating 
formulated  and  labeled  exclusively  as 
such  which  provides  a  bridging  or 
conducting  effect  to  provide  corrosion 
protection  following  welding. 

Wood  stain  means  a  coating  which  is 
formulated  to  change  the  color  of  a 
wood  surface  but  not  conceal  the 
surface. 

Wood  touch-up/repair/restoration 
means  a  coating  formulated  and  labeled 
exclusively  as  such  which  provides  an 
exact  color  or  sheen  match  on  finished 
wood  products. 

(c)  Standards. 

(1)  Except  as  provided  in  paragraphs 
(d)  and  (g)  of  this  section,  no  person 
shall  sell,  supply,  offer  for  sale,  apply, 
or  manufacture  for  sale  in  California, 
any  aerosol  coating  product  which,  at 
the  time  of  sale.  use.  or  manufacture. 
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contains  volatile  organic  compounds  in 
excess  of  the  limits  specified  in  the 
following  Table  of  Standards  after  the 
specified  effective  dates. 


Table  of  Standards 

t'ercent  Volatile  Organic  Compounds  by 
Weight 


A^|osol  coating  cat- 
egory 


General  Coatings: 

Clear  Coating 

Flat  Paint  Products 
Fluorescent  Coat- 


J  ings 

I  ^tallic  Coatings  . 

I  IbrvFlat  Paint 
'Products  

Primer  

Speciality  Coatings: 

Art  Fixative  or 
Sealant  

Auto  Body  Primer 

Automotive  Bump- 
er and  Trim 
Products  

Aviation  Propeller 
Coating  

Aviatiorv/Marine 
Zinc  Primer 

Corrosion  Resist- 
ant Brass. 
Bronze,  or  Cop- 
per Coatings 

F  leasure  Craft 

Topcoat  

Exact  Match  Finish: 

Engine  enamel 

Automotive 

Industrial  

Floral  Spray 

Glass  Coating 

Ground  Traffic  Mark- 
ing Coating  

High  Temperature 

Coating  

Hobby-'Model/Craft 

Coating: 

Enamel 

Lacquer  

Clear  or  Metallic  ... 
Marine  Spar  Vamish 
Photograph  Coating  . 
Pleasure  Craft  Finish 

Primer  Surtacer  or 

UrxJerccater  

Shellac  Sealer: 

Gear  

Pigmented 

Slip-Resistant  Coat- 
ing   

Spatter  Coating  

Vinyl/Fabric/ 

Polycartwnate 

WebbingA/eil  Coating 
WekJ-Through  Primer 

Wood  Stain 

Wood  Touch-Up,  Re- 
pair Of  Restoration 


01/01/96 


67 
60 

75 
80 

65 
60 


95 
80 


95 
84 
80 

92 

80 

80 
88 
88 
95 
95 

56 

80 


80 
88 
95 
92 
95 


75 

88 

75 

85 
80 

95 
95 
75 
95 

95 


12/31/99 


40 
30 

45 
50 

30 
30 


70 
50 


75 
75 
70 

70 

55 

60 
60 
60 
85 
80 

40 

55 


70 
70 
75 
70 
70 


55 

70 
60 

70 
60 

70 
70 
60 
75 

95 


(2)  Notwithstanding  the  provisions  of 
paragraph  (c)(1)  of  this  section,  an 
aerosol  coating  product  manufactured 


prior  to  each  of  the  effective  dates 
specified  for  that  product  in  the  Table 
of  Standards  may  be  sold,  supplied, 
offered  for  sale,  or  applied  for  up  to 
eighteen  months  after  each  of  the 
specified  effective  dates.  Paragraph 
(c)(2)  of  this  section  does  not  apply  to 
any  product  which: 

(i)  Is  subject  to  the  provisions  of  Bay 
Area  Air  Quality  Management  District 
Rule  8-49  and  is  sold,  supplied,  offered 
for  sale,  or  applied  within  the  Bay  Area 
Air  Quality  Management  District;  or 

(ii)  Does  not  display  on  the  product 
container  or  package  the  date  on  which 
the  product  was  manufactured,  or  a 
code  indicating  such  date. 

(3)  After  (Insert  date  of  publication  of 
the  final  rule],  for  any  aerosol  coating 
product  for  which  standards  are 
specified  under  paragraph  (c)(1)  of  this 
section,  no  person  shall  sell,  supply, 
offer  for  sale,  apply,  or  manufacture  for 
sale  in  California  any  aerosol  coating 
product  which  contains  methylene 
chloride,  perchloroethylene,  or  an  ozone 
depleting  substance  identified  by  EPA.'o 
The  requirements  of  this  paragraph  shall 
not  apply  to  any  existing  product 
formulation  that  comphes  with  the 
Table  of  Standards  which  was  sold, 
supplied,  or  offered  for  sale  in 
CaUfomia  prior  to  January  1,  1993,  or 
any  product  formulation  that  was  sold, 
supplied,  or  offered  for  sale  in 
California  prior  to  January  1,  1993,  that 
is  reformulated  to  meet  the  Table  of 
Standards,  as  long  as  the  content  of 
methylene  chloride,  perchloroethylene, 
or  ozone  depleting  substances  as 
identified  in  this  paragraph  in  the 
reformulated  product  does  not  increase. 

(4)  The  requirements  of  paragraph 
(c)(3)  of  this  section  shall  not  apply  to 
any  aerosol  coating  product  containing 
methylene  chloride,  perchloroethylene, 
or  an  ozone  depleting  substance  as 
identified  in  paragraph  (c)(3)  of  this 
section  that  are  present  as  impurities  in 
a  combined  amount  equal  to  or  less  than 
0.01%  by  weight  of  the  product. 

(5)  No  person  shall  sell,  supply,  offer 
for  sale,  apply,  or  manufacture  for  sale 
in  California: 

(i)  Any  multi-component  kit  as 
defined  in  paragraph  (b)  of  this  section, 
unless  the  total  VOC  emitted  from  the 
use  of  that  multi-component  kit  does 
not  exceed  the  VOC  which  would  be 
allowed  fi-om  a  single-component 
product  in  the  same  product  category' 
listed  in  the  Table  of  Standards;  or 

(ii)  Any  aerosol  coating  product 
assembled  by  adding  bulk  paint  to 
aerosol  containers  of  propellant  and 
solvent,  unless  such  products  comply 


■"See  40  CFR  part  81,  subpan  A.  appendixes  A 
and  B. 


with  the  standards  specified  in 
paragraph  (c)(1)  of  this  section. 

(6)  Any  manufacturer  of  an  aerosol 
coating  product  subject  to  this  article 
shall  submit  the  following  information 
by  March  31,  1998  to  EPA: 

(i)  The  information  required  under 
paragraphs  (e)(3)(ii)  (A)  through  (G)  and 
{e)(c)(3)  of  this  section  for  the  1997 
calendar  year; 

(ii)  The  information  required  under 
paragraphs  (e)(3)(ii)  (A)  through  (D), 
(e)(3)(ii)  (F)  and  (G).  and  (e)(3)(iii)  of 
this  section  for  the  products  marketed 
after  January  1,  1998;  and 

(iii)  A  written  report  describing  the 
research  and  development  efforts 
undertaken  to  achieve  the  December  31. 
1999  VOC  limits. 

(d)  Exemptions. 

(1)  This  article  shall  not  applv  to 
aerosol  lubricants,  mold  releases, 
automotive  underbody  coating, 
electrical  coatings,  cleaners,  belt 
dressings,  anti-static  sprays,  lavout 
fluids  and  removers,  adhesives, 
maskants,  rust  converters,  dyes  or  inks. 

(2)  This  article  shall  not  apply  to  any 
aerosol  coating  product  manufactured  in 
California  for  shipment  and  use  outside 
of  California. 

C'  The  provisions  of  this  article  shall 
not    fjply  to  a  manufacturer  or 
distributor  who  sells,  suppHes,  or  offers 
for  sale  in  California  an  aerosol  coating 
product  that  does  not  comply  with  the 
VOC  standards  specified  in  paragraph 
(c)(1)  of  this  section,  as  long  as  the 
manufacturer  or  distributor  can 
demonstrate  both  that  the  aerosol 
coating  product  is  intended  for 
shipment  and  use  outside  of  California, 
and  that  the  manufacturer  or  distributor 
has  taken  reasonable  prudent 
precautions  to  assure  that  the  aerosol 
coating  product  is  not  distributed  to 
California.  This  paragraph  (3)  does  not 
apply  to  aerosol  coating  products  that 
are  sold,  supplied,  or  offered  for  sale  by 
any  person  to  retail  outlets  in  California 

(4)  The  requirement  in  paragraph 
(c)(1)  of  this  section  prohibiting  the 
application  of  aerosol  coating  products 
containing  volatile  organic  compounds 
in  excess  of  the  limits  specified  in  the 
Table  of  Standards  shall  not  apply  to 
any  noncommercial  application  of 
aerosol  coating  products  purchased 
prior  to  June  30, 1996. 

(e)  Administrative  requirements. 

(1)  Most  restrictive  limit.  If  anywhere 
on  the  container  of  any  aerosol  coating 
product  listed  in  the  Table  of  Standards, 
or  on  any  sticker  or  label  affixed  thereto, 
or  in  any  sales  or  advertising  Utergture. 
any  representation  is  made  that  the 
product  may  be  used  as,  or  is  suitable 
for  use  as  a  product  for  which  a  lower 
VOC  standard  is  specified,  then  the 
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lowest  applicable  V'OC  standard  shall 
apply.  However,  notwithstanding  the 
prousions  of  this  paragraph,  if  an 
aerosol  coating  product  is  subject  to 
both  a  general  coating  limit  and  a 
specialty  coating  limit,  as  hsted  in 
paragraph  (c)(1)  of  this  section,  and  the 
product  meets  all  the  criteria  of  the 
applicable  specialty  coating  categor)-  as 
specified  in  paragraph  (b)  of  this 
section,  then  the  speciahy  coating  limit 
shall  take  precedence  over  the  general 
coating  limit. 

(2)  Labeling  Requirements.  Each 
manufacturer  of  an  aerosol  coating 
product  subject  to  paragraph  (c)(l)rf5f 
this  section  shall  clearly  display  the 
following  information  on  each  product 
manufactured  90  days  or  more  after  the 
effective  date  of  this  article: 

(i)  The  maximum  \'OC  content  of  the 
product  as  specified  in  paragraph  (c)(1) 
of  this  section,  expressed  as  a 
percentage  by  weight; 

(iij  The  aerosol  coating  category  as 
defined  in  paragraph  (b)  of  this  section, 
or  an  abbreviation  of  the  coating 
category*;  and 

(iii)  The  day,  month,  and  year  on 
which  the  product  was  manufactured, 
or  a  code  indicating  such  date.  If  a 
manufacturer  uses  a  code  indicating  the 
date  of  manufacture  or  an  abbreviation 
of  the  coating  category  as  defined  in 
paragraph  (b)(1)  of  this  section,  on  any 
aerosol  coating  product  subject  to 
paragraph  (c)(1)  of  this  section,  an 
explanation  of  the  code  or  abbreviation 
must  be  filed  with  USEPA  prior  to  the 
use  of  the  code  or  abbreviation.  The 
VOC  content  displayed  may  be 
calculated  using  product  formulation 
data,  or  may  be  determined  using  the 
test  method  specified  in  paragraph  (f)  of 
this  section.  For  cases  where  a  new 
product  subject  to  paragraph  (c)(1)  of 
this  section  is  sold,  supplied,  or  offered 
for  sale  more  than  90  days  after  the 
effective  date  of  this  article,  the  labeling 
requirements  specified  in  paragraph 
(e)(2)  of  this  section  shall  immediately 
apply. 

(3)  Reporting  Requirements. 

(i)  Any  manufacturer  of  an  aerosol 
coating  product  subject  to  this  section 
which  is  sold,  supplied,  or  offered  for 
sale  in  California  must  supply  the 
USEPA  with  the  following  information 
within  90  days:  the  company  name, 
mail  address,  contact  person,  and  the 
telephone  number  of  the  contact  person. 
The  manufacturer  must  also  notify  the 
USEPA  within  90  days  of  any  change  in 
the  information  supplied  to  the  USEPA 
pursuant  to  this  paragraph. 

(ii)  Upon  90  days  written  notice,  each 
manufacturer  subject  to  this  section 
shall  submit  to  the  USEPA  a  written 
report  with  all  or  part  of  the  following 


information  for  each  product  they 
manufacture  under  their  name  or 
another  company's  name: 

(A)  The  brand  name  of  the  product; 

(B)  Upon  request,  a  copy  of  the 
product  label; 

(C)  The  owner  of  the  trademark  or 
brand  names; 

(D)  The  product  categor>'  as  defined  in 
paragraph  (b)  of  this  section; 

(E)  The  annual  California  sales  in 
pounds  per  year  and  the  method  used 
to  calculate  California  annual  sales; 

(F)  The  percent  by  weight  VOC,  water, 
solids,  propellant,  and  any  compounds 
e.xempt  from  the  definition  of  VOC  as 
specified  in  paragraph  (b)  of  this 
section; 

(G)  An  identification  of  each  product 
brand  name  as  a  "household"  or 
"industrial"  product;  and 

(H)  Any  other  information  necessary 
to  determine  the  emissions  from  aerosol 
coating  products. 

(iii)  Tne  information  requested  in 
paragraph  (e)(3)(ii)  of  this  section  may 
be  supplied  as  an  average  for  a  group  of 
aerosol  coating  products  within  the 
same  coating  category  when  either  of 
the  following  conditions  are  met: 

(A)  The  products  do  not  vary  in  VOC 
content  by  more  than  two  percent  (by 
weight),  and  the  coatings  are  based  on 
the  same  resin  type;  or 

(B)  The  products  are  color  variations 
of  the  same  product  (even  if  the  coatings 
vary  by  more  than  2  percent  in  VOC 
content). 

(f)  Test  Methods. 

(1)  The  VOC  content  of  aerosol 
coating  products  subject  to  the 
provisions  of  this  section  shall  be 
determined  by  the  procedures  set  forth 
in  ASTM  D  5200-92,  Standard  Test 
Method  for  Determination  of  Weight 
Percent  Volatile  Content  of  Solvent- 
Borne  Paints  in  Aerosol  Cans.  May  15, 
1992,  and,  for  water-containing  aerosol 
coating  products,  by  ASTM  D  5325-92. 
Standard  Test  Method  for  Determination 
of  Weight  Percent  Volatile  Content  of 
Water-Bome  Aerosol  Paints,  November 
15, 1992. 

(2)  Compounds  exempt  from  the 
definition  of  VOC  shall  be  analyzed 
according  to  the  test  methods  listed 
below:  , 

(i)  The  content  of  dichloromethane 
(methylene  chloride)  and  1,1,1- 
trichloroethane  shall  be  determined  by 
ASTM  D  4457-85. 

(ii)  The  following  classes  of 
compounds  will  be  analyzed  as  exempt 
compounds  only  if  manufacturers 
specify  which  individual  compounds 
are  used  in  the  product  formulations 
and  identify'  the  test  methods,  which, 
prior  to  such  analysis,  have  been 
approved  by  the  USEPA.  and  can  be 


used  to  quantify  the  amounts  of  each 
exempt  compound:  cyclic,  branched,  or 
linear  completely  fluorinated  alkanes; 
cyclic,  branched,  or  linear,. completely 
fluorinated  ethers  with  no 
unsaturations;  cyclic,  branched,  or 
linear,  completely  fluorinated  tertiary 
amines  with  no  unsaturations;  and 
sulfur-containing  perfluorocarbons  with 
no  unsaturations  and  with  sulfur  bonds 
only  to  carbon  and  fluorine. 

(3)  The  metal  content  of  metallic 
aerosol  coating  products  shall  be 
determined  by  South  Coast  Air  Quality 
Management  District  Test  Method  311 
(SCAQMD  Laboratory  Methods  of 
Analysis  for  Enforcement  Samples 
manual),  June  1,  1991. 

(4)  Specular  gloss  of  flat  and  nonflat 
coatings  shall  be  determined  by  AST\i 
Method  D  523-89,  March  31.  1989. 

§52.2959    Architectural  coatings. 

(a)  Applicability.  This  section  applies 
to  any  person  who  supplies,  sells,  offers 
for  sale,  applies,  solicits  the  application 
of,  or  manufactures  for  use  any 
architectural  coating  used  in  California. 

(b)  Definitions.  For  the  purposes  of 
this  section,  the  following  definitions 
shall  apply.  All  terms  not  defined 
herein  shall  have  the  meaning  given 
them  in  §52.2950. 

Antenna  coatings  are  coatings  applied 
to  equipment  and  associated  structural 
appurtenances  which  are  used  to 
receive  or  transmit  electromagnetic 
signals. 

Anti-fouling  coatings  are  coatings 
registered  with  USEPA,  Office  of 
Pesticide  Programs  and  which  are 
applied  to  the  underwater  portion  of  a 
structure  to  prevent  or  reduce  the 
attachment  of  biological  organisms. 

Appurtenances  are  accessories  to  an 
architectural  structure,  including,  but 
not  limited  to:  hand  railings,  cabinets, 
bathroom  and  kitchen  fixtures,  fences, 
rain-gutters  and  down-spouts,  window 
screens,  lamp-posts,  (heating  and  air 
conditioning)  equipment,  other 
mechanical  equipment,  large  fixed 
stationary  tools  and  concrete  forms. 

Architectural  coatings  are  any 
coatings  applied  to  stationary  structures 
and  their  appurtenances,  to  mobile 
homes,  to  pavements,  or  to  curbs. 

Below-ground  wood  preser\'atives  are 
coatings  formulated  to  protect  below 
ground  wood  from  decay  or  insect 
attack  and  registered  with  USEPA. 
Office  of  Pesticide  Programs. 

Bituminous  coatings  materials  are 
black  or  brownish  coating  materials, 
soluble  in  carbon  disulfide,  consisting 
mainly  of  hydrocarbons  and  which  are 
obtained  from  natural  deposits,  or  as 
residues  from  the  distillation  of  crude 
petroleum  oils,  or  of  low  grades  of  coal 
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Bond  breakers  are  coatings  applied 
between  layers  of  concrete  to  prevent 
the  freshly  poured  top  layer  of  concrete 
from  bonding  to  the  substrate  over 
which  it  is  poured. 

Clear  wood  finishes  are  clear  and 
semi-transparent  coatings,  including 
lacquers  and  varnishes,  applied  to  wood 
substrates  to  provide  a  transparent  or 
translucent  solid  film. 

Colorants  are  solutions  of  dyes  or 
suspensions  of  pigments. 

Cifncrete-cuhng  compounds  are 
coatjags  applied  to  freshly  poured 
concrete  to  retard  the  evaporation  of 
wate  I . 


Dry-fog  coatings  are  coatings  which 
are  formulated  only  for  spray 
application  so  that  when  spraved, 
overspray  droplets  dry  before  falling  on 
floors  and  other  surfaces. 

Fire  retardant  coatings  are  coatings 
which  have  a  flame  spread  index  of  less 
than  25  when  tested  in  accordance  with 
ASTM  Designation  E-84-87,  "Standard 
Test  Method  for  Surface  Burning 
Characteristics  of  Building  Material." 
after  application  to  Douglas  fir 
according  to  the  manufacturer's 
recommendations. 


Flat  coatings  are  coatings  which 
register  gloss  less  than  15  on  an  85° 
meter  or  less  than  five  on  a  60°  meter, 
or  which  is  labeled  as  a  flat  coating. 

Form-release  compounds  are  coatings 
applied  to  a  concrete  form  to  prevent 
the  freshly  poured  concrete  from 
bonding  to  the  form.  The  form  may 
consist  of  wood,  metal,  or  some  material 
other  than  concrete. 

Grams  of  VOC  per  liter  of  coating,  less 
water  and  less  exempt  compounds  is  the 
weight  of  VOC  per  combined  volume  of 
VOC  and  coating  solids  and  can  be 
calculated  by  the  following  equation: 


Grams  VQC  per  1  coaling  less  water  A  exempt  compounds  -  — ^ s £ 


Grans  of  VOC  per  Liter  of  Coating  Less 

•Vater  and  Less  E.xenipt 
VVherte:  \V,=weight  of  volatile 

:bmpounds  in  grams 
\V  .^weight  of  water  in  grams 
W,  J=weight  of  exempt  compounds  in 

jrams 
Vnivolume  of  material  in  liters 
V,  ivolume  of  water  in  liters 
Ve  -^volume  of  exempt  compounds  in 

ikers 

Griohic  arts  coatings  (Sign  Paintsl  are 
coatiigs  formulated  for  and  hand- 
appl  ad  by  artists  using  brush  or  roller 
techniques  to  indoor  and  outdoor  signs 
(excl  lading  structural  components)  and 
murals,  including  lettering  enamels, 
postar  colors,  copy  blockers,  and 
bulletin  enamels. 

Hii',h-temperature  industrial 
maintenance  coatings  are  industrial 
maintenance  coatings  formulated  for 
and  applied  to  substrates  exposed 
continuously  or  intermittently  to 
tempjFsratures  above  400  degrees 
Fahrenheit. 

Impact  immersion  coatings  are  an 
industrial  maintenance,  vinyl  chloride 
based  multicoat  system  formulated  and 
reconjimended  for  application  to 
submjerged  surfaces  of  locks',  dams  and 
other! steel  structures  subjected  to 
frequent  severe  abrasion. 

Inaastrial  maintenance  anti-graffiti 
coativgs  are  two-component  clear 
industrial  maintenance  coatings 
formulated  for  and  applied  to  exterior 
walls  and  murals  to  resist  repeated 
scrubbing  and  exposure  to  harsh 
solvents. 

Industrial  maintenance  coatings  are 
high  performance  coatings  formulated 
for  and  applied  to  substrates  in 
industrial,  commercial,  or  institutional 
situations  that  are  exposed  to  one  or 
more  of  the  following  extreme 
environmental  conditions: 


(1)  immersion  in  water,  wastewater, 
or  chemical  solutions  (aqueous  and  non- 
aqueous solutions),  or  chronic  e.xposure 
of  interior  surfaces  to  moisture 
condensation; 

(2)  acute  or  chronic  exposure  to 
corrosive,  caustic  or  acidic  agents,  or  to 
chemicals,  chemical  fumes,  chemical 
mixtures,  or  solutions; 

(3)  repeated  exposure  to  temperatures 
in  excess  of  250  degrees  Fahrenheit; 

(4)  repeated  heavy  abrasion,  including 
mechanical  wear  and  repeated 
scrubbing  with  industrial  solvents, 
cleaners,  or  scouring  agents;  or 

(5)  e.xterior  exposure  of  metal 
structures.  Industrial  maintenance 
coatings  are  not  for  residential  use  or  for 
use  in  areas  of  industrial,  commercial, 
or  institutional  facilities  such  as  office 
space  and  meeting  rooms. 

Lacquers  are  clear  wood  finishes, 
including  clear  lacquer  sanding  sealers, 
formulated  with  nitrocellulose  or 
synthetic  resins  to  dry  by  e\aporati()n 
without  chemical  reaction. 

Low-solids  stain  means  a  wood  stain 
containing  1  pound  or  less  of  solids  per 
gallon  of  material. 

Magnesite  cement  coatings  are 
coatings  formulated  for  and  applied  to 
magnesite  cement  decking  to  protect  the 
magnesite  cement  substrate  from 
erosion  by  water. 

Mastic  coatings  are  coalings 
formulated  to  cover  holes  and  minor 
cracks  and  to  conceal  surface 
irregularities,  and  applied  in  a  thickness 
of  at  least  10  mils  (dry,  single  coat). 

Metallic  pigmented  coatings  are 
coatings  containing  at  least  0.4  pound  of 
elemental  metallic  pigment  per  gallon 
(50  grams/liter  of  coating  as  applied)  or 
non-bituminous  coatings  which  are 
formulated  with  metalic  pigment. 

Multi-colored  coatings  are  coatings 
which  exhibit  more  than  one  color 


when  applied  and  which  are  packaged 
in  a  single  container  and  applied  in  a 
single  coat. 

Non-flat  coatings  are  coatings  which 
register  gloss  of  15  or  greater  on  an  85° 
meter  or  five  or  greater  on  a  60°  meter, 
and  which  are  identified  on  the  label  as 
a  gloss,  semigloss,  or  eggshell  enamel 
coating. 

Non-Pat  high  gloss  coatings  are 
coatings  which  register  gloss  of  70  or 
greater  on  a  60°  meter,  and  which  are 
identified  on  the  label  as  a  high  gloss 
enamel  coating. 

NOS  means  not  otherwise  specified. 
Nuclear  power  plant  coatings  are 
industrial  maintenance  coatings 
formulated  and  certified  by  the  US 
Department  of  Energy  for  application  to 
Level  1  containment  structures  at 
nuclear  power  facilities. 

Opaque  stains  are  all  stains  that  are 
not  classified  as  scmitransparcnt  stains. 

Opaque  wood  preser\-atives  are  all 
wood  preservatives  not  classified  as 
clear  or  semitransparent  wood 
preservatives  or  as  below-ground  wood 
preservatives. 

Pre-treotment  wash  primers  are 
coatings  which  contain  a  minimum  of 
'/2  percent  acid  by  weight,  applied 
directly  to  bare  metal  surfaces  to 
provide  necessary  surface  etching. 
Primers  are  coatings  applied  foa 
surface  to  provide  a  firm  bond  between 
the  substrate  and  subsequent  coals. 

Residential  use  is  use  in  areas  w  here 
people  reside  or  lodge  including,  but 
not  limited  to  single  and  multiple 
family  dwellings,  condominiums, 
mobile  homes,  apartment  complexes, 
motels,  and  hotels. 

Poof  coatings  are  coatings  formulated 
for  application  to  exterior  roofs  and  for 
the  primary  purpose  of  preventing 
penetration  of  the  substrate  by  water,  or 
reflecting  heat  and  reflecting  ultraviolet 
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radiation.  Metallic  pigmented  roof 
coatings  which  qualify  as  metallic 
pigmented  coatings  shall  not  be 
considered  to  be  in  this  category,  but 
shall  be  considered  to  be  in  the  metallic 
pigmented  coatings  category. 

Sanding  sealers  are  clear  v\  ood 
coatings  formulated  for  and  applied  to 
bare  wood  for  sanding  and  to  soal  the 
wood  for  subsequpnt  applic-.tio.i  of 
varnish.  To  be  con-^'idered  a  sanding 
sealer  a  coating  must  be  clearly  labelled 
as  such. 

Sealers  are  coatings  applied  to 
substrates  to  prevent  subsequent 
coatings  from  being  absorbed  by  the 
substrate,  or  to  prevent  harm  to 
subsequent  coatings  by  materials  in  the 
substrate. 

Semitransparent  stains  are  coatings 
which  are  formulated  to  change  the 
color  of  a  surface  but  not  conceal  the 
surface. 

Semitransparent  wood  presenative 
are  wood  preservative  stains  formulated 
to  protect  exposed  wood  from  decay  or 
insect  attack  by  the  addition  of  a  wood 
preservative  registered  with  the  USEPA. 
Office  of  Pesticide  Programs,  and  which 
change  the  color  of  a  surface  but  do  not 
conceal  the  surface,  including  clear 
wood  preservatives. 

Shellacs  are  clear  or  pigmented 
coatings  formulated  solely  with  the 
resinous  secretions  of  the  lac  beetle 
(laccifer  lacca).  thinned  with  alcohol, 
and  formulated  to  dry  by  evaporation 
without  a  chemical  reaction. 

Solicit  is  to  require  for  use  or  to 
specif)',  by  written  or  oral  contract. 

Solventbome  means  a  coating  that 
contains  only  organic  solvents.  If  water 
is  present,  the  coating  must  contain  less 
than  or  equal  to  five  percent  water  by 
weight  in  its  volatile  fraction. 

Specialty  primers,  sealers,  and 
undercoaters  means  primers,  sealers, 
and  undercoaters  used  only  to  perform 
one  of  the  following  functions:  repair 
fire,  smoke  or  water  damage;  neutralize 
odor;  block  strains;  block  efflorescence; 
condition  chalky  surfaces;  or  coat 
accoustical  materials  without  affecting 
their  accoustical  abilities. 

Swimming  poo!  coatings  are  coatings 
specifically  formulated  to  coat  the 
interior  of  swimming  pools  and  to  resist 
swimming  pool  chemicals. 

Snimming  pool  repair  coatings  are 
chlorinated  rubber  based  coatings  used 
for  the  repair  and  maintenance  cf 
swimming  pools  over  existing 
chlorinated  rubber  based  coatings. 

Tint  base  is  an  architectural  coating  to 
which  colorants  are  added. 

Traffic  coatings  are  coatings 
formulated  for  and  applied  to  public 
streets,  highways,  and  other  surfaces 


including,  but  not  limited  to  curbs, 
berms,  driveways,  and  paTking  lots. 

Undercoaters  are  coatings  formulated 
and  applied  to  substrates  to  provide  a 
smooth  surface  for  subsequent  coats. 

Varnishes  are  clear  wood  finishes 
formulated  with  various  resins  to  dry  by 
chemical  reaction  on  exposure  to  air. 

Waterborne  coating  means  a  coating 
that  contains  m.ore  than  five  percent 
water  by  weight  in  its  volatile  fraction. 

Waterproofing  sealers  are  colorless 
coatings  which  are  formulated  for  the 
sole  purpose  of  preventing  penetration 
of  porous  substrates  by  water  and  which 
do  not  alter  surface  appearance  or 
texture. 

(c)  Requirements. 

(1)  Except  as  provided  in  paragraphs 
(c)(2).  (c)(3).  (c)(4)  and  (c)(5)  of  this 
section,  no  person  shall  manufacture, 
supply,  sell,  offer  for  sale,  blend, 
repackage,  apply,  or  solicit  the 
application  for  use  within  California 
any  architectural  coating  which 
contains  more  than  250  grams  of  volatile 
organic  compounds  per  liter  of  coating 
(excluding  water  and  exempt  solvents, 
and  any  colorant  added  to  tint  bases). 

(2)  Except  as  provided  in  paragraphs 
(c)(3).  (c)(4)  and  (c)(5)  of  this  section,  no 
person  shall  manufacture,  supply,  sell, 
offer  for  sale,  blend,  repackage,  apply,  or 
solicit  the  application  for  use  within 
Cahfomia  any  architectural  coating 
listed  in  the  Table  of  Standards  which 
contains  volatile  organic  compounds 
(less  water  and  exempt  solvents,  and 
excluding  any  colorant  added  to  tint 
bases)  in  excess  of  the  corresponding 
limit  and  date  specified  in  the  table. 

VOC  Limit  Table  of  Standards 

(Grams  of  VOC  Per  Liter  less  Water  And 
Exempt  Compounds] 


VOC  Limit  Table  of  Standards— 
Continued 

[Grams  of  VOC  Per  Liter  less  W3t.3r  And 
Exempt  Compounds] 


Effective  date 

Coating  category 

January  1 

1996 

2000 

2003 

Bond  Breakers  

350 

Clear  Wood  Fin- 

ishes: 

Varnish  

350 

250 

Sanding  Sealers  . 

350 

Lacquer  Sanding 

Sealers 

500 

360 

Lacquer  

650 

350 

Concrete-Curing  

350 

250 

Dry-Fog  Coatings  ... 
Fire  Retardanl 

400 

250 

Coatings: 

Clear 

350 

Pigmented  

350 

Flats  

250 

150 

50 

Form  Release 

Compounds  

250 

Graphic  Arts  Coat- 

ings   

500 

425 

Effective  date 

Coating  category 

Januaiy  1 

1996 

2000 

20C3 

Industrial  t^^air-.te- 

nance  Coatings: 

NOS 

340 
340 

275 

Anti-Graffiti  

275 

High  Tempera- 

ture   

550 

420 

Nuclear  Power 

Plant 

380 

340 

Impact  Immersion 

420 

340 

Antenna  

420 

340 

Anti-fouling   

400 

340 

Magnesite  Cement  . 

600 

500 

f^astic  Coatings  

300 

Metallic  Pigmented 

500 

450 

340 

Multi-Color  Coat- 

ings   

420 

Non-Flats  NOS  

250 

150 

Non-Flats-High 

Gloss  

250 

Pretreat  Wash 

Primers  

780 

420 

Primers.  Sealers. 

and  Undercoaters 

350 

150 

Specialty  Primers. 

Sealers,  and 

Undercoaters  

350 

Roof  Coatings  

250 

Traffic  Paints 

150 

125 

50 

Shellac: 

Clear   

650 
550 

600 
500 

Pigmented  

Stains  and  Wood 

Preservatives: 

Semi-Transparent 

350 

Opaque  

250 

200 

150 

Clear  

350 

Below-Ground 

Wood  

350 

Low-solids  

120 

Swimming  Pool 

Coatings  

340 

Swimming  Pool  Re- 

pair and  Mainte- 

nance Coatings  .. 

650 

340 

Waterproof  Sealers 

400 

(3)  If  anywhere  on  the  container  of 
any  coating  listed  in  the  Table  of 
Standards,  on  any  sticker  or  label 
affixed  thereto,  or  in  any  sales  or 
advertising  literature,  any 
representation  is  made  that  the  coating 
may  be  used  as.  or  is  suitable  for  use  as 
a  coatiiig  for  which  a  lower  VOC 
standard  is  specified  in  the  Table  of 
Standards  or  in  paragraph  (c)(1)  of  this 
section,  then  the  lowest  VOC  standard 
shall  apply.  This  requirement  does  not 
apply  to  the  representation  of  tlie 
following  coatings  in  the  manner 
specified: 

(i)  High-temperatiire  industrial 
maintenance  coatings,  which  may  be 
represented  as  metallic  pigmented 
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ratings  for  use  consistent  with  the 

finition  of  high  temperature  industrial 
^-aintenmce  coatinr;s; 

(iij  Metallic  pigmenti.d  coatings. 

hich  may  be  recommend'jj  fnr  use  as 
i  rirr;ers,  sealers,  undercoate.-s,  roof 
;  jcitings.  or  industrial  irsaintenarxe 
batings;  and 

(iiij  Shellacs. 

(4)  Sale  or  application  cf  a  coc-.ting 

1  anufactured  prior  to  the  effective  date 
) "  the  corresponding  standard  in  the 
fibie  of  Standards,  and  not  complying 
ith  that  standard,  shall  not  con,stitute 
violation  of  paragraph  (c)(2)  of  this 
: » iction  until  eightfi'sn  months  after  the 
ffective  date  of  the  standard. 

(5)  Sale  or  application  of  a  coating  in 
container  of  one  quart  capacity  or  less 

I  lall  not  constitute  a  violation  of 
)  iragraph  (c)(1)  or  (c)(2)  of  this  section 
ntil  January  1,  2003. 

(6)  All  VOC-containing  materials  shall 
) !  stored  in  closed  containers  when  rot 

I .  use.  In  use  includes,  but  is  not 
imited  to:  being  accessed,  filled, 
emptied,  or  repaired. 

(d)  Administrative  Requirements. 

(1)  Containers  for  all  coatings  subject 
txj  this  section  shall  display  the  date  of 
manufacture  of  the  contents  or  a  code 
indicating  the  date  of  manufacture.  The 
manufacturers  of  such  coatings  shall  file 
with  the  EPA  an  explanation  of  each 
(ipde. 

(2)  Containers  for  all  coatings  subject 
to  the  requirements  of  this  section  shall 
cany  a  statement  of  the  manufacturer's 
nocommendation  regarding  thinning  of 
the  coating.  This  recommendation  shall 
not  apply  to  the  thinning  of 
qfchitectural  coatings  with  water.  The 
i<ecommendation  shall  specify  that  the 
doating.  is  to  be  employed  without 

t  linning  or  diluting  under  normal 
trtvironmental  and  application 
conditions,  unless  any  thinning 
I  =  commended  on  the  label  for  normal 
tiivironmental  and  application 
ctnditions  does  not  cause  a  coating  to 
€)  ceed  its  applicable  standard. 

(3)  Each  container  of  any  coating 

SL  bject  to  this  section  shall  display  the 
naximum  VOC  content  of  the  coating, 
a  s  applied,  and  after  any  thinning  as 
rj^ommonded  by  the  manufacturer, 
A  I XI  content  shall  also  be  displayed  as 
grims  of  VOC  per  liter  of  coating  (less 
V  ■  Iter  and  exempt  solvent,  and 
e  >  eluding  any  colorant  added  to  ;;nt 
t  c  ses).  VOC  content  displayed  may  be 
C3lculated  using  product  formulation 
c  i  ta.  or  may  be  determined  using  the 
til  ;t  method  in  paragraph  (e)  of  lliis 
s  ;:tion. 

41  The  labels  of  all  industrial 
II 1  iintenance  coatings  shall  include  the 
s  iitement  "Not  for  Residential  Use."  or 


'Not  for  Residential  Use  in  California.'" 
prominently  displayed. 

(e)  Test  Method,  the  VOC  content  of 
a  coating  subject  to  the  provisions  of 
this  section  shall  be  determined  using 
the  following  procedures: ' 

(1)  Method  24  of  40  CFR  part  60. 
appendix  A.  shall  be  used  in  the 
determination  of  volatile  matter  content, 
water  content,  and  density,  volume 
solids,  and  weight  solids  of  paint, 
varnish,  lacquer  or  related  surface 
coatings. 

(2)  To  determine  the  volatile  matter 
content,  water  content,  and  density, 
volume  solids,  and  weight  solids  of 
paint,  varnish,  lacquer  or  related  surface 
coatings  which  are  multi-component 
coalings,  the  following  procedures  shall 
be  used  in  addition  to  Method  24  of  40 
CFR  part  60.  appendix  A: 

(i)  The  components  shall  be  mixed  in 
a  storage  container  in  proportions  the 
same  as  those  in  the  coating,  as  applied. 
The  mixing  shall  be  accomplished  by 
weighing  the  components  in  the  proper 
proportion  into  a  container  which  is 
closed  between  additions  and  during 
mixing.  About  100  ml  of  coating  shall  be 
prepared  in  a  container  just  large 
enough  to  hold  the  mixture  prior  to 
withdrawing  a  sample. 

(ii)  A  sample  shall  be  withdrawn  from 
the  mixed  coating,  and  then  transferred 
to  a  dish  where  the  sample  shall  stand 
for  at  least  1  hour,  but  no  more  than  24 
hours  prior  to  being  oven  dried  at  100° 
C  for  1  hour. 

(3)  The  measurement  of  exempt 
solvents  shall  be  determined  using 
ASTM  Test  Method  4457-85  (re- 
approved  1992). 

(4)  Calculation  of  volatile  organic 
compound  content  of  coatings  less 
water  and  exempt  solvents  shall  be 
performed  in  accordance  with  AST.M 
Test  Method  D  3960-92. 

(0  Exemptions. 

(1 )  The  provisions  of  this  section  shall 
not  apply  to:    . 

(i)  Until  January  1.  2003.  architectural 
coatings  in  containers  having  capacities 
of  one  quart;  or 

(ii)  Architectural  coatings  sold  in 
California  for  shipment  outside  of  the 
state  or  for  shipment  to  other 
manufacturers  for  repackaging:  or 

(iii)  Emulsion  type  bituminous 
pavement  sealers. 

(2)  Coatings  subject  to  the 
requirements  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  are 
exempt  from  the  labeling  requirements 
listed  undfir  paragraph  (id)  of  this 

sect  inn. 

§  52.2960    Pesticides. 

(a)  Applicability. 

(1)  Tne  requirements  of  this  section 
shall  apply  to  all  persons  located  ins:de 


or  outside  of  the  affected  area  who 
produce  agricultural  and/or  structural 
pesticides  that  are  registered  in  the  State 
of  California. 

(2)  The  requirements  of  this  section 
shall  apply  to  all  persons  who  distribute 
and/or  store  agricultural  and/or 
structural  pesticides  within  the  afTected 
area,  unless  such  person  can 
demonstrate  both  that  the  po^tiride  is 
intended  only  for  shipment  and  use 
outside  of  the  affected  area,  and  that  the 
person  has  taken  reasonable  prudent 
precautions  to  assure  that  the  pesticide 
is  not  distributed  within  the  affected 
area.  Activities  which  shall  not  qualify- 
as  such  reasonable  prudent  precaution 
include  but  are  not  limited  to: 

(i)  Distribution  to  a  retail  distributor 
within  the  affected  area;  or 

(ii)  Failure  to  clearly  identif>- 
pesticides  as  not  for  sale  or  use  within 
California. 

(3)  The  requirements  of  this  section 
shall  apply  to  all  persons  who  apply 
agricultural  and/or  structural  pesticides 
within  the  affected  area. 

(4)  For  the  purposes  of  this  section, 
the  affected  area  is  the  State  of 
California.  For  the  purposes  of  this 
section,  unless  otherwise  specified,  the 
effective  date  is  April  1.  1995. 

(b)  Definitions.  For  the  purposes  of 
this  section,  the  following  definitions 
will  apply.  All  terms  not  defined  herein 
shall  have  the  meaning  given  them  in 
the  Clean  Air  Act  (42  U.S.C.  7401- 
7671q)  or  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  7  U.S.C  136  et  seq. 

Agricultural  pesticide  means  a 
pesticide  intended  for: 

(1)  Use  in  the  com.mercial  production, 
transportation  or  storage  of  agricultural 
commodities,  including  but  not  limited 
to  food,  feed  and  fiber  crops,  farm 
animals,  fort.'st  and  timber  commodities, 
ornamentals,  flowers  and  turf; 

(2)  Use  in.  on  or  around  agricultural 
premises  or  buildings,  including  but  not 
limited  to  bams,  silos,  animal 
enclosures,  greenhouses  and  similar 
agricultural  structures;  or 

(3)  Use  on  terrestrial,  aqv;at;c  or 
forestry  sites  not  directly  related  to  the 
production  of  agricultural  commodit;es. 
including  but  not  limited  to  rights-of- 
way,  golf  courses,  parks,  mosquito 
control  use.  farm  ponds,  pasture  and 
rangeland.  .A  pesticide  is  not  an 
agricultural  pesticide  if  it  is  intended 
solely  for:  residential,  institutional, 
industrial  or  structural  pest  control, 
consumer  or  personal  use.  including  t;s^j 
on  pets;  non-commercial  production  cf 
agricultural  com.modities  (e.g..  home 
gardens);  or  research  or  experimental 
uest  control. 
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Applicator  means  any  person  who 
uses  or  supervises  the  use  of  any 
pesticide. 

Distributor  means  any  person  who 
distributes,  sells,  offers  for  sale,  holds 
for  distribution,  holds  for  sale,  holds  for 
shipment,  ships,  delivers  for  shipment, 
releases  for  shipment,  or  receives  and 
(having  so  received)  delivers  or  offers  to 
deliver.  The  term  does  not  include  the 
holding  or  application  of  registered 
pesticides  or  use  dilutions  thereof  by 
any  applicator  who  provides  a  service  of 
controlling  pests  without  delivering  any 
unapplied  pesticide  to  any  person  so 
served.  The  form  "distribute"  means  to 
distribute,  sell,  offer  for  sa!o.  hold  for 
distribution,  hold  for  sale,  hold  for 
shipment,  ship,  dt.liver  for  shipment, 
release  for  shipment,  or  receive  and 
(having  so  received)  deliver  or  offer  to 
deliver  any  pesticide.  This  i.ncludes 
persons  who  distribute  pesticides  to 
applicators  or  to  other  dealers  or 
distributors. 

EPA  means  the  United  States 
Environmental  Protection  Agency. 
Reports  submitted  to  EPA  shall  be 
addressed  in  care  of  U.S.  EPA,  Region 
IX  (A-1-1),  75  Hawlhorne  Street,  San 
Francisco,  CA  94105. 

Exempt  compounds  means  any  of  the 
following  compounds:  methane;  ethane; 
1,1.1-trichloroethane  (methyl 
chloroform);  trichlorotrifluoroethane 
(CFC-113);  methylene  chloride; 
trichlorofluoromethane  (CFC-11); 
dichlorodifluoromethane  (CFC-12); 
chlorodifluoromethane  (HCFC-22); 
trifluoromethane  (HFC-23); 
dichlorotetrafluoroethane  (CFC-1 14); 
chloropentafluoroethane  (CFC-115); 
dichlorotrifluoroethane  {HCFC-123); 
tetrafluoroethane  (HFC-134a); 
dichlorofluoroethane  (HCFC-141b); 
chlorodifluoroethane  (HCFC-142b);  2- 
chloro-l.l,l,2-tetrafluoroethane  (HCFC- 
124):  pentafluorocthane  (HFC-125); 
l,l,2,2-tetranuoroethane(HFC-134); 
1,1,1-trinuoroethane  (HFC-143a);  1.1- 
difluoroethane  (HFC-152a);  and 
perfluorocarbon  compounds  which  fail 
into  these  classes —  cyclic,  branched,  or 
linear,  completely  fluorinated  alkanes; 
cyclic,  branched,  or  linear,  completely 
fluorinated  ethers  wi;h  no 
unsaturations;  cyclic,  branched,  or 
linear,  completely  fluorinated  tertiary 
amines  with  no  unsaturations;  or  sulfiu-- 
containing  perfluorocarbons  with  no 
unsaturations  and  with  sulfur  bonds 
only  to  carbon  and  fluorine. 

Person  means  any  firm,  business 
establishment,  association,  partnership, 
corporation  or  individual,  whether 
acting  as  principal,  agent,  employee,  or 
other  capacity  including  any 
governmental  entity  or  charitable 
organization. 


Pesticide  means  any  substance  or 
mixture  of  substances  intended  for 
preventing,  destroying,  repelling,  or 
mitigating  any  pest;  and  any  substance 
or  mixture  of  substances  intended  for 
use  as  a  plant  regulator,  defoliant,  or 
desiccant. 

Producer  means  the  person  who 
manufacturers,  prepares,  compounds, 
propagates,  or  processes  any  pesticide 
or  active  ingredient  used  in  producing 
a  pesticide.  The  term  "produce"  means 
to  manufacture,  prepare,  compound, 
propagate,  or  process  any  pesticide  or 
active  ingredient  used  in  producing  a 
pesticide.  The  dilution  by  individuals  of 
formulated  pesticides  for  their  own  use 
and  according  to  the  directions  on 
registered  labels  shall  not  itself  result  in 
such  individuals  being  included  in  the 
definition  cf  "producer"  for  the 
purposes  of  this  section. 

Registered,  with  respect  to  a  pesticide 
product,  means  that  the  product  has 
been  approved  for  sale  and  distribution 
within  the  State  of  California  pursuant 
to  the  California  Food  and  Agricultural 
Code  (Division  7,  Chapter  2,  Article  4. 
§12811). 

Structural  pesticide  means  a  pesticide 
intended  for  use  in  the  protection  of 
structures,  buildings  or  building 
materials,  including  but  not  limited  to 
fumigants,  termiticides,  and  wood 
preservatives. 

Volatile  organic  vompound  (VOC) 
means  any  compound  of  carbon 
excluding  carbon  monoxide,  carbon 
dioxide,  carbonic  acid,  metallic  carbides 
or  carbonates,  and  ammonium 
carbonate,  which  participates  in 
atmospheric  photochemical  reactions 
other  than  those  defined  as  exempt 
compounds.  These  exempt  compounds 
have  been  determined  to  have  negligible 
photochemical  reactivity.  For  purposes 
of  determining  compliance  with  this 
section,  VOC  will  be  measured  by  test 
methods  given  in  this  section. 

(c)  Specific  proxisions. 

(1)  Required  submission  of  data. 

(i)  By  June  1,  1996  or  120  (one 
hundred  and  twenty)  days  after  the 
effective  date  of  this  section,  whichever 
is  later,  all  persons  who  produce 
agricultural  and/or  structural  pesticides 
that  are  registered  in  California  must 
submit  reports  in  accordance  w  ith 
paragraph  (d)  of  this  section  that 
identify  the  VOC  content  of  each 
pesticide.  The  VOC  content  will  be 
determined  according  to  the 
methodology  provided  in  paragraph  (f) 
of  this  section. 

(ii)  If  EPA  determines  that  a  report 
does  not  affirmatively  demonstrate 
compliance  with  the  methodology  in 
paragraph  (f)  of  this  section,  EPA  may 
assign  the  pesticide  a  VOC  content 


value  equal  to  the  highest  VOC  content 
reported  for  any  pesticide. 

(2)  Establish  VOC  limit.  Upon 
compilation  of  the  data  received 
pursuant  to  paragraph  (c)(1)  of  this 
section,  EPA  will  determine  a  pesticide 
VOC  limit  based  on  the  following 
criteria: 

(i)  EPA  will  establish  a  base-year 
inventory  for  each  registered  pesticide. 
This  inventory  will  be  based  on  the 
amount  of  each  pesticide  used  in  the 
affected  area.  These  amounts  will  be 
based  on  data  from  the  1990  pesticide 
use  report  (PUR)  and  the  incrts 
database,  which  are  both  maintained  by 
the  California  Department  of  Pesticide 
Regulation  (DPR),  unless  EPA 
determines  that  another  year  or  years  of 
PUR  data  or  other  information  provides 
a  more  appropriate  basis  for  the 
inventory. 

(ii)  EPA  will  rank  all  registered 
pesticides  according  to  their  VOC 
content  as  determined  by  die  data 
submitted  pursuant  to  paragraph  (i.)(l)- 
of  this  section.  The  pesticide  with  the 
largest  VOC  content  will  be  ranked  "1". 

(iii)  EPA  will  multiply  the  VOC 
contents  (as  determined  by  paragraph 
(c)(1)  of  this  section)  by  the  inventor^' 
(as  determined  in  paragraph  (c)(2)(i)  of 
this  section)  to  determine  "individual 
base-year  VOC  emissions"  for  each 
individual  pesticide. 

(iv)  EPA  will  add  the  individual  base- 
year  VOC  emissions  for  all  pesticides  to 
determine  the  "total  base-year  VOC 
emissions"  from  all  pesticides 
combined. 

(v)  Starting  with  the  pesticide  or 
pesticides  ranked  "1"  according  to 
paragraph  (c)(2)(ii)  of  this  section,  CPA 
will  add  the  individual  base-year  VOC 
emissions  for  pesticides  ranked  2,  3,  4 
*   *   *  etc,  until  the  sum  equals  forty  to 
seventy  percent  (40%-70'yo)3i  of  the 
total  base-year  VOC  emissions.  The  VOC 
content  of  the  last  pesticide  needed  to 
achieve  40%-707o  of  the  total  base-year 
VOC  emissions  becomes  the  "VOC 
limit." 

(vi)  EPA  will  promulgate  the  VOC 
limit  with  a  summary  of  the 
assumptions  and  resuhs  from 
paragraphs  (c)(2)  (i)  through  (v)  of  this 
section. 

(3)  Restrictions  on  pesticides. 


"  As  (Jiscus.sed  further  in  the  preamble  to  the 
proposed  regulations,  the  range  of  40%  to  70% 
rcflerts  the  target  range  of  20%-45%  reductions  in 
emisjiions  from  pesticide  application  This  range 
was  selected  for  consistency  with  the  VOC  cap  rules 
proposed  as  40  CFR  52. 2952  through  52.2954. 
Based  on  planned  modeling  and  inventory  analysis 
and  comments  received  during  the  comment 
period.  EPA  hopes  to  select  a  specific  reduction 
target  from  within  this  range  for  use  in  the  final 
rule. 
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(i)  On  and  after  1  (one)  year  after  EPA 

ublishes  the  VOC  limit,  all  persons  are 

rohibited  from  distribution  v\-ithin  the 

ffected  area  of  pesticides  with  VOC 

ontents  in  excess  of  the  VOC  limit, 
(ii)  On  and  after  2  (two)  years  after 

PA  publishes  the  VOC  limit,  all 
persons  are  prohibited  from  application 
and/or  storage  within  the  affected  area 
of  pesticides  with  VOC  contents  in 
Excess  of  the  VOC  limit. 

I  (4)  Revisions  to  the  VOC  limit. 

\  (i)  EPA  may,  at  any  time,  require 
producer(s)  to  reanalyze  their  pesticides 
Recording  to  the  methodology  described 
in  paragraph  (f)  of  this  section  and  to 
sfubmit  the  new  data  according  to 
[paragraph  (d)  of  this  section. 

(ii)  EPA  may,  at  any  time,  revise  the 
VOC  limit  consistent  with  the 
methodology  described  in  paragraph 
(c)(2)  of  this  section  and  based  on 
information  submitted  pursuant  to 
paragraph  (c)(4)(i)  of  this  section  or 
elsewhere. 

(d)  Reporting. 

(1)  Producers.  Reports  submitted 
juj-suant  to  paragraphs  (c)(l)(i)  and 
c)(4)(i)  of  this  section  must  include: 

(i)  Name,  address,  name  of  contact 
person,  and  telephone  number  of 
producer. 

(ii)  Name  and  description  of  pesticide 
product,  including  a  copy  of  the 
pesticide  product  label. 

(iii)  Name,  address  and  telephone 
number  of  the  laboratory  performing 
analysis;  name  of  analyst;  and  date  and 
time  of  analysis. 

(iv)  All  raw  data  collected  during 
analysis  performed  pursuant  to 
paragraph  (0  of  this  section.  If,  for 
example,  TGA  analysis  is  performed  as 
described  in  paragraph  (0(l)(i)  of  this 
section,  all  thermograms  produced  ihust 
be  submitted,  as  well  as  justification  for 
rejecting  any  unacceptable  thermogram. 

(v)  Summary  and  resufts  of  analysis 
performed  pursuant  to  paragraph  (f)  of 
this  section.  If.  for  example,  TGA 
analysis  is  performed,  the  summary  of 
analysis  shall  include  uncorrected 
weight  percent  VOC  content  (i.e.,  kg 
\XK:  per  kg  pesticide),  weight  percent 
water  content,  weight  percent  exempt 
solvents  content,  and  weight  percent 
VOC  content  corrected  for  water  and 
exempt  solvents,  as  applied. 

(vi)  Certification  signed  and  dated  by 
a  responsible  official  of  the  producer 
stating  the  following: 

I  certify  under  penalty  of  law  that  this 
document  and  all  attachments  were  prepared 
under  my  direction  or  sufjervision  in 
accordance  with  a  system  designed  to  assure 
that  qualified  personnel  properly  gather  and 
evaluate  the  information  submitted.  Based  on 
my  inquiry  of  the  person  or  persocs  who 
t  ianage  the  system,  or  those  persons  directly 


responsible  for  gathering  the  information,  the 
information  submitted  is.  to  the  best  of  my 
knowledge  and  belief,  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
information,  including  the  possibility  of  Sr<e 
and  imprisonment  for  knowing  violations. 

(2)  Distributors.  Any  person  who 
distributes  pesticides  within  the 
affected  area  must  report  the  following 
information  to  EPA: 

(i)  Distributor  notification.  The 
distributor  notification  shall  include  the 
name,  address,  and  telephone  number  of 
the  distributor,  and  the  name  of  a 
responsible  official  of  the  distributor. 
The  report  shall  be  postmarked  not  later 
than  the  date  the  VOC  limit  becomes 
effective  (see  paragraph  (c)(3)(i)  of  this 
section)  or  30  days  after  the  distributor 
first  begins  distribution  of  pesticides, 
whichever  is  later. 

(ii)  Annual  report.  The  annual  report 
^hall  specify  the  type  and  amount  of 
each  pesticide  sold,  shipped,  or 
otherwise  distributed  in  the  affected 
area.  The  annual  report  shall  be 
submitted  by  January  30  of  each  year  for 
the  preceding  year's  data  beginning  with 
the  year  in  which  the  effective  date 
specified  in  paragraph  (c){3)(i)  of  this 
section  occurs. 

(3)  Applicators.  All  applicators  within 
the  affected  areas  shall  submit  a  copy  of 
all  PURs  to  EPA  at  the  same  time  the 
PUR  is  submitted  to  DPR  once  the 
effective  date  specified  in  paragraph 
(c)(4)(ii)  of  this  section  occurs. 

(e)  Recordkeeping.  All  producers,' 
distributors,  and  applicators  must 
maintain  all  information  necessary  to 
demonstrate  compliance  with  this 
section  for  a  period  of  five  (5)  years. 
This  information  includes,  but  is  not 
limited  to,  copies  of  all  reports  required 
in  paragraph  (d)  of  this  section,  and  any 
technical  support  to  those  reports. 
Copies  of  this  information  must  be 
provided  to  EPA  upon  request. 

(f)  Test  methods. 

(1)  For  the  purposes  of  this  section, 
the  VOC  content  in  pesticides  shall  be 
determined  by  the  methods  described  in 
paragraphs  (f)(1)  (i)  or  (ii)  of  this  section 
or  by  methods  as  stringent  in  accuracy, 
reliability,  reproducibility,  and 
frequency  and  approved  by  EPA. 

(i)  Thermogravimetric  AJialysis 
(TGA).  The  "American  Standard  Test 
Method  (ASTM)  for  Compositional 
Analysis  by  Thermogravimetry"  (ASTM 
E-1131-86)  as  modified  in  EPA's 
alternative  control  technology  document 
(ACT)  for  pesticides  ("Alternative 
Control  Technology  Document;  Control 
of  VOC  Emissions  from  the  AppUcation 
of  Agricultural  Pesticides."  EPA-453/R- 
92-011.  March  1993.  appendix  Q;  or 


(ii)  Volatile  Organics  in  Pesticides 
( VOP).  The  purge  and  L'ap  procedure  as 
described  in  EPA's  ACT  (EPA-453/R- 
92-011.  appendix  C). 

(2)  The  exempt  compound  content  of 
a  pesticide  may  be  determined  by  the 
statement  of  formulation  required 
pursuant  to  FIFR.\  (7  U  SC. 
136a(c)(l)(E)). 

(3)  Pesticides  that  are  diluted  with 
VOC-containing  material  (e.g..  gasoline, 
x>lene,  toluene,  and  other  solvents),  at 
any  point  before  application,  are  to  be 
tested  diluted  with  said  material  at  the 
average  dilution  used  during 
application.  Pesticides  that  are  diluted 
with  non-VOC-containing  materials 
(e.g..  water)  are  to  be  tested  as  sold 
rather  than  as  applied. 

§  52.2961    Stationary  and  area  sourc* 
rules. 

(a)  Solvent  Cleaning  Operations. 

(1)  Purpose  and  Applicability.  The 
purpose  of  this  section  is  to  reduce 
emissions  of  volatile  organic 
compounds  (VOC)  from  solvent 
cleaning  operations,  and  ft-om  the 
storage  and  disposal  of  materials  used  in 
solvent  cleaning  operations.  This 
section  applies  to  any  facility  located  in 
the  affected  area  that  uses  VOC- 
containing  materials  in  the  production, 
repair,  maintenance,  or  servicing  of 
parts,  products,  tools,  machinery, 
equipment,  or  general  work  areas,  or 
that  stores  and/ or  disposes  of  VOC- 
containing  materials  used  in  solvent 
cleaning  operations.  For  the  purposes  of 
this  section,  the  affected  area  includes 
the  Ventura  County  Area  for  ozone  and 
the  Sacramento  Metro  Area  for  ozone  as 
described  in  40  CFR  81.305. 

(2)  Definitions.  For  the  purposes  of 
paragraph  (a)  of  this  section,  the 
following  definitions  shall  apply.  All 
terms  not  defined  herein  shall  have  the 
meaning  given  them  in  §  52.2950. 

Aerosol  product  means  a  hand-held, 
nonrefillable  container  which  expels 
pressurized  product  ingredients  by 
means  of  a  propellant-induced  force. 

Application  line  means  that  portion  of 
a  motor  vehicle  assembly  production 
line  which  appUes  surface  and  other 
coatings  to  motor  vehicle  bodies,  hoods. 
fenders,  cargo  boxes,  doors,  and  grill 
opening  panels. 

Appurtenances  means  accessories  to 
an  architectural  structure,  including,  but 
not  limited  to:  hand  railings,  cabinets, 
bathroom  and  kitchen  fixtures,  fences, 
rain-gutters  and  down-spouts,  window 
screens,  lamp-posts,  heating  and  air 
conditioning  equipment,  other 
mechanical  equipment,  and  large  fixed 
stationary  tools  and  concrete  forms. 

Architectural  coatings  means  any 
coatings  applied  to  stationary  structures 
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and  their  appurtenances,  to  mobile 
homes,  to  pavements,  or  to  <:urbs. 

Closed  container  means  a  container 
that  encloses  greater  than  9(i%  of  the 
liquid  surface  area,  except  v.  hen 
depositing  and  removing  ol  jects  to  be 
cleaned  or  for  maintenance  md  repair  to 
the  container  itself. 


Cured  coatings,  cured  inks,  and  cured 
adbesives  means  coatings,  inks,  and 
adhesives  which  are  dry  to  the  touch. 

Electronic  components  means  circuit 
card  assemblies,  printed  wire 
assemblies,  printing  wiring  boards, 
soldered  joints,  ground  wires,  bus  bars, 
and  other  electrical  fixtures,  except  for 


the  actual  cabinet  in  which  the 
components  are  housed. 

Flexographic  printing  means  a 
printing  method  utiUzing  flexible  rubber 
or  other  elastomeric  plate  which 
employs  rapid-drying  liquid  inks. 

Grams  of  VOC  per  liter  of  material 
means  the  weight  of  VOC  per  volume  of 
material  and  can  be  calculated  by  the 
following  equation: 


W  -W    -W 
Grams  of  VOC  per  Liter  of  Matenal  -  — 


Where: 

\V»=weight  of  volatile  compoands  in 

grams; 
VVw= weight  of  water  in  grams: 
VVcs=weight  of  exempt  compounds  in 

grams;  and 
Vm=volume  of  material  in  liters. 

Graphic  arts  means  all  scream, 
gravure,  letterpress,  flexographic,  and 
lithographic  printing  processes. 

Gravure  printing  means  an  intaglio 
process  in  which  the  ink  is  carried  in 
minute  etched  or  engraved  wells  on  a 
roll  or  cylinder.  The  excess  ink  is 
removed  from  the  surface  by  a  doctor 
blade. 

Institutions  mean,  but  are  not  limited 
to,  schools,  hospitals,  sanitariums, 
prisons,  health  clubs,  and  theaters. 

Janitorial  cleaning  means  the  cleaning 
of  building  or  facihty  components,  such 
as  the  floor,  ceiling,  walls,  windows, 
doors,  stairs,  bathrooms,  etc. 

Letterpress  printing  means  the  method 
in  which  the  image  area  is  raised 
relative  to  the  nonimage  area  and  the 
ink  is  transferred  to  the  paper  directly 
from  the  image  surface. 

Lithographic  printing  means  a  plane- 
o-graphic  method  in  which  the  image 
and  nonimage  areas  are  on  the  isame 
plane. 

Liquid  leak  means  a  visible  liquid 
solvent  leak  from  a  container  at  a  rate 
of  more  than  three  drops  per  minute,  or 
a  visible  liquid  mist. 

Maintenance  cleaning  means  a 
solvent  cleaning  operation  carried  out  to 
keep  parts,  products,  tools,  machinery, 
equipment,  or  general  work  areas  in 
clean  and  good  operational  condition. 

Manufacturing  process  means  the 
process  of  making  goods  or  articles  by 
hand  or  by  machinery. 

Medical  equipment  means  equipment 
used  by  physicians  to  cure  diseases  or 
conditions  requiring  surgical  procedures 
that  are  implanted  in  the  body  or  used 
during  invasive  medical  procedures. 
Medical  equipment  includes,  but  is  not 
limited  to,  heart  valves,  catheters, 
oxygenenators,  pressure  monitors, 
pharmaceutical  and  dental  equipment. 


Non-absorbent  containers  mean 
containers  made  of  nonporous  material 
which  do  not  allow  the  migration  of  the 
liquid  solvent  through  them. 

Non-atomized  solvent  flow  means  the 
use  of  a  solvent  to  remove  uncured 
adhesives,  uncured  inks,  uncured 
coatings,  and  contaminants  from  an 
article  in  the  form  of  a  hquid  stream 
without  atomization. 

Non-leaking  containers  mean 
containers  without  liquid  leaks. 

Printing  means  any  operation  that 
imparts  color,  design,  alphabet,  or 
numerals  on  a  substrate. 

Remote  reservoir  cold  cleaner  means 
a  cleaning  device  in  which  liquid 
solvent  is  pumped  from  a  solvent 
container  to  a  sink-like  work  area  and 
the  solvent  from  the  sink-like  area 
drains  into  an  enclosed  solvent 
container  while  parts  are  being  cleaned. 

Repair  cleaning  means  a  solvent 
cleaning  operation  carried  out  during  a 
repair  process. 

Repair  process  means  the  process  of 
returning  a  damaged  object  or  an  object 
not  operating  properly  to  good 
condition. 

Screen  printing  means  a  process  in 
which  the  printing  ink  passes  through  a 
web  or  a  fabric  to  which  a  refined  form 
of  stencil  has  been  applied.  The  stencil 
openings  determine  the  form  and 
dimensions  of  the  imprint. 

Solvent  means  a  VOC-containing 
liquid  used  to  perform  solvent  cleaning 
operations. 

Solvent  cleaning  operation  means  the 
removal  of  loosely  held  uncured 
adhesives,  uncured  inks,  uncured 
coatings,  and  contaminants  which 
include,  but  are  not  hmited  to,  dirt,  soil, 
and  grease  from  parts,  products,  tools, 
machinery,  equipment,  and  general 
work  areas.  Each  distinct  method  of 
cleaning  in  a  cleaning  process  which 
consists  of  a  series  of  cleaning  methods 
shall  constitute  a  separate  solvent 
cleaning  operation. 

Solvent  container  means  that  part  of 
a  cleaning  device  that  holds  the  solvent. 


Solvent  flushing  means  the  use  of  a 
solvent  to  remove  uncured  adhesives, 
uncured  inks,  uncured  coatings,  or 
contaminants  from  the  internal  surfaces 
and  passages  of  the  equipment  by 
flushing  solvent  through  the  equipment. 

Stripping  means  the  removal  of^cured 
coatings,  cured  inks,  and  cured 
adhesives. 

Surface  preparation  means  the 
removal  of  contaminants  such  as  dust, 
soil,  oil,  grease,  etc.,  prior  to  coating, 
adhesive,  or  ink  applications. 

Ultraviolet  inks  mean  inks  which  dry 
by  polymerization  reaction  induced  by 
ultraviolet  energy. 

VOC  composite  partial  pressure 
means  the  following: 
PPc=A/B 
Where: 


A  =  X(W.XVP,)/MW. 


B  = 


W.. 


W. 


MW^     MW. 


1=1 


MW. 


and: 

W,=weight  of  the  "i"th  VOC  compound, 

in  grams; 
Ww=weight  of  water,  in  grams; 
We=weignt  of  exempt  compound,  in 

grams; 
MW,=molecular  weight  of  the  "i"th 

VOC  compound,  in  g/(g-mole); 
MWw=molecular  weight  of  water,  in  g/ 

(g-mole); 
MWe=molecular  weight  of  exempt 

compound,  in  g/(g-mole); 
PPt=VOC  composite  partial  pressure  at 

20  C,  in  mm  Hg;  and 
VP,=vapor  pressure  of  the  "i"th  VOC 

compound  at  20  C,  in  mm  Hg. 
Wipe  cleaning  means  the  method  of 
cleaning  a  surface  by  physically  rubbing 
it  with  a  material  such  as  a  rag,  paper, 
or  a  cotton  swab  moistened  with  a 
solvent. 
(3)  Standards. 

(i)  Solvent  requirements.  On  and  after 
January  1, 1996,  a  person  shall  not  use 
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a|solvep.t  to  perform  solvent  cleaning 
operations,  including  the  use  of 
c  eaning  devices  or  methods,  unless  the 
solvent  complies  with  the  applicable 
n  ^buirements  set  forth  below. 

A)  Substrate  cleaning  during 
ni  wufacturing  processes,  and  surface 
preparation  f^r  coating,  adhesive,  or  ink 
a :  piicntions.  The  solvents  used  on 
s  1  istratps  for  clnaning  during  the 
n  mufacturing  process  or  for  surface 
preparation  prior  to  conting.  adhesive. 
o  •  ink  applications  shall  have  a  V'OC 
c  D  ^tent  of  70  grams  or  less  of  VOC  per 
lit  ?r  of  materia!. 

D)  Repair  and  maintenance  cleaning. 
T  :  e  solvents  used  for  repair  or 
n  ,  linttnance  cleaning  shall  have  a  VOC 
c )  ".trnt  of  900  grams  or  less  of  VOC  per 
li!  :T  of  material  ard  a  VOC  composite 
p  irtial  pressure  of  20  mm  1-ig  or  less  at 
2  ]  "C  (B8  °F). 

OOeaning  'f  coatings  and 
a  .  hesives  application  equipment.  The 
so  vents  used  for  cleaning  c^^aiings  or 
ail  lesives  application  equipment  shall 
h  u'e  a  VOC  content  of  950  grains  or  less 
o    VOC  per  liter  of  material  and  a  VOC 
ci )  nposile  partial  pressure  of  ^5  mm  Hg 
o    less  at  20  °C  (68  T). 

D)  Cleaning  of  polyester  resin 
a  :  plication  equipment.  The  solvents 
u  ;  ;d  for  cleaning  polyestnr  resin 
a  )  Diication  equipment  shall  comply 
\vi  ;h  one  of  the  limits  specified  below: 

1)  The  solvent  shall  have  a  VOC 

C(i  itent  of  200  grams  or  less  of  VOC  per 
li    r  of  material;  or 

2)  The  solvent  shall  have  a  \'OC 
c<i  itent  of  1,100  grams  or  less  of  VOC 
pi !  ■  liter  of  material  and  a  VOC 

c(  I  nposite  partial  pressure  of  1.0  mm  Hg 
oi    ess  at  20  "C  (68  T) 

I  E)  Cleaning  of  ink  application 
ei  lipment.  The  solvents  used  for 
cl :  aning  of  ink  application  equipment 
in  graphic  arts  shall  meet  the  limits 
s{  ( icified  below. 

( 1)  The  solvents  used  in  screen 
p!  i  riting  shall  have  a  VOC  content  of 
1,;70  grams  or  less  of  VOC  per  liter  of 
material  and  a  VOC  composite  partial 
pi  i  ssure  of  5  mm  Hg  or  less  at  20  °C  (68 
"F! 

U?)  The  solvents  used  in  lithographic 
and  letterpress  printing  not  subject  to 
provisions  of  paragraph  (a)(3)(i){E)(4)  of 
this  section  shall  have  a  VOC  content  of 
800  grams  or  less  of  VOC  per  hter  of 
material  and  a  VOC  composite  partial 
pressure  of  25  mm  Hg  or  less  at  20  °C 
(68  -F). 

(3)  The  solvents  used  in  gravure 
printing,  flexographic  printing,  and 
printing  operations  not  subject  to 
provisions  of  paragraphs  (a)(3)(i)(E)(l). 
[2],  or  (4)  of  this  section  shall  have  a 
VpC  content  of  100  grams  or  less  of 
VOC  per  liter  of  material  and  a  VOC 


composite  partial  pressure  of  3  mm  Hg 
at  20  "C  (68  °F). 

(4)  The  solvents  used  to  remove 
ultraviolet  inks  from  application 
equipment  in  graphic  arts  printing 
operations,  except  screen  printing,  shall 
have  a  VOC  content  of  800  grams  or  less 
of  VOC  per  liter  of  material  and  a  VOC 
composite  partial  pressure  of  33  mm  Hg 
or  less  at  20  °C  (68  "F). 

(F)  Cleaning  of  electronic  components 
and  medical  equipment.  The  solvents 
u.sed  for  manufacturing  or  maintonance 
cleaning  of  electronic  components  or 
medical  equipment  shall  have  a  VOC 
conttrrit  of  900  grams  or  less  ci  VOC  per 
liter  of  inaieria!  and  a  VOC  composite 
pard/il  pressiu-e  of  33  mm  Hg  or  less  at 
20  "C  (68  T). 

(ii)  Cleaning  devices  and  methods 
requirements.  On  and  cfter  Januan- 1, 
1996,  a  person  shall  not  perfonn  solvent 
cleaning  operations  unless  one  of  the 
following  cleaning  devices  or  methods 
is  used: 

{.\]  Wipe  cleaning; 

(B)  Spray  bottles  or  closed  containers 
from  which  solvents  aie  applied 
without  a  propellant  induced  force; 

(C)  Cleaning  equipment  using  solvent 
within  a  closed  container,  except  when 
depositmg  and  removing  objects  to  be 
cleaned,  or  for  maintenance  and  repair 
to  the  cleaning  equipment  itself.  This 
includes  but  is  not  limited  to: 

(1)  Any  cleaning  device  or  mechanism 
which  has  been  determined  by  EPA  to 
result  in  equivalent  or  lower  emissions; 
or 

(2)  .Any  remote  reservoir  cold  cleaner 
used  pursuant  to  the  provisions  of 
paragraph  (a)(3)(iii)  of  this  section; 

(D)  Non-atomized  solvent  flow 
metliod  where  the  cleaning  solvent  is 
collected  in  a  closed  container:  or 

(E)  Solvent  flushing  method  where 
the  cleaning  solvent  is  discharged  into 
a  container.  The  discharged  solvent 
from  the  equipment  must  be  collected 
into  containers  without  atomizing  into 
the  open  air.  The  solvent  may  be 
flushed  through  the  system  by  air  or 
hydraulic  pressure,  or  by  pumping. 

(iii)  Remote  resenoir  cold  cleaners. 
On  and  after  January  1, 1996,  any 
person  owning  or  operating  a  remote 
reservoir  cold  cleaner  shall  comply  with 
all  of  the  following  requirements: 

(A)  Prevent  solvent  vapors  from 
escaping  from  the  solvent  container  by 
using  such  devices  as  a  cover  or  a  valve 
when  the  remote  reservoir  is  not  being 
used,  cleaned,  or  repaired; 

(B)  Direct  solvent  flow  in  a  manner 
that  will  prevent  liquid  solvent  from 
splashing  outside  of  the  remote 
reservoir  cold  cleaner; 


(C)  Not  degrease  porous  or  absorbent 
materials,  such  as  cloth,  leather,  wood, 
or  rope;  and 

(D)  Use  only  solvent  containers  free  of 
all  liquid  leaks.  Auxiliary  equipment, 
such  as  pumps,  pipelines,  or  flanges, 
shall  not  have  any  liquid  leaks,  visible 
tears,  or  cracks.  Any  liquid  leak,  visible 
tear,  or  crack  detected  shall  be  repaired 
within  one  calendar  day,  or  the  leaking 
section  of  the  remote  reservoir  cold 
cleaner  sh-ill  be  drained  of  all  solvent 
and  shut  down  until  it  is  replaced  or 
repaired. 

(iv)  Storage  and  c.yposal. 

(A)  All  VOC-coniaining  sohents  shall 
be  slfjred  in  non-absorbent,  non-leaking 
containers  which  shaii  be  kepit  closed  at 
all  times  except  wh^ii  filling  or 
emptying. 

(Bj  All  waste  s:)!vrnt  and  waste 
solvent  rer-idues  sha'd  lie  disposed  of  by 
at  least  one  of  the  following  methods:  '. 

(2)  Disposal  throii^h  a  commercial 
reclamation  srr\  ice; 

[2]  Disposal  at  a  facility  thai  is 
federally  or  state  licensed  to  treat,  store 
or  dispose  of  such  waste;  or 

[3]  Disposal  by  recycling  in 
conformance  with  §  25143.2  of  the 
California  Health  and  Safety  Code. 

(v)  Emission  control  system.  In  lieu  of 
complving  with  the  requirements  in 
paragraphs  (aK?.)(i).  (d)(3)(ii).  (a)(3)(v)(A) 
of  this  section,  a  person  m.ay  comply  by 
using  an  emission  control  system  in 
associatiun  with  the  solvent  cleaning 
operation  regulated  by  tliis  section 
provided: 

(A)  The  emission  control  system 
mair.tains  a  capture  efficiency  of  at  least 
90%.  by  weight,  of  the  emissions 
generated  by  the  solvent  cleaning 
operation  and  a  destruction  or  removal 
efficiency  of  at  least  95%  by  weight;  or 

(B)  The  emission  control  system 
maintains  a  capture  efficiency  of  at  least 
90%.  by  weight,  of  the  emissions 
generated  by  the  solvent  cleaning 
operation  and  the  output  of  the  control 
system  is  less  than  50  parts  per  million 
(ppm)  calculated  as  carbon  with  no 
dilution;  or 

(C)  The  emission  control  system 
meets  the  requirements  of  an  applicable 
source-specific  section  of  the  Federal  or 
federally  approved  State 
Implementation  Plan. 

(vi)  General  prohibitions. 

(A)  On  and  after  January  1,  1996,  a 
person  shall  not  atomize  any  solvent 
into  open  air. 

(B)  On  and  after  January  1,  1996,  a 
person  shall  not  specify  or  require  any 
person  to  use  solvent  or  equipment 
subject  to  the  provisions  of  this  section 
that  do  not  meet  the  requirements  of 
this  section. 

(4)  Exemptions. 
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(i)  The  following  solvent  cleaning 
operations  are  not  subject  to  any 
provision  of  paragraph  (a)(3)  of  this 
section. 

(A)  Cleaning  performed  in  batch- 
loaded  cold  cleaners,  open-top  vapor 
degreasers,<:onveyori2ed  degreasers,  or 
film  cleaning  machines  which  are 
regulated  under  an  equivalent  (i.e., 
equally  stringent)  source-specific 
section  contained  in  the  Federal  or 
federally  approved  State 
Implementation  Plan. 

(B)  Cleaning  operations  performed  at 
solvent  dry  cleaners  and 
perchloroethylene  dry  cleaning  systems 
which  are  regulated  under  an  equivalent 
(i.e.,  equally  stringent)  source-specific 
section  contained  in  the  Federal  or 
federally  approved  State 
Implementation  Flan. 

(C)  Cleaning  operations  performed  at 
semiconductor  manufacturing  facilities 
which  are  regulated  under  an  equivalent 
(i.e.,  equally  stringent)  source-specific 
section  contained  in  the  Federal  or 
federally  approved  State 
Implementation  Plan. 

(D)  Cleaning  operations  performed  at 
aerospace  assembly  and  component 
manufacturing  facilities  which  are 
regulated  under  an  equivalent  (i.e., 
equally  stiingent)  source-specific 
section  contained  in  the  Federal  or 
federally  approved  State 
Implementation  Plan,  except  coating 
application  equipment  cleaning,  and 
storage  and  disposal  of  VOC-containing 
materials  used  in  solvent  cleaning 
operations. 

(E)  Cleaning  operations  performed  at 
remote  reservoir  cold  cleaners  which  are 
regulated  under  an  equivalent  (i.e., 
equally  stringent)  source-specific 
section  contained  in  the  Federal  or 
federally  approved  State 
Lnplementation  Plan. 

(F)  Janitorial  cleaning. 

(G)  Stripping  of  cured  coatings,  cured 
adhesives,  and  cured  inks. 

(H)  Cleaning  operations  using 
solvents  with  a  water  content  of  98%  or 
more  by  weight. 

(I)  Cleaning  operations  using  solvents 
for  clean  up  of  polyester  resin 
application  equipment  provided  they  do 
not  exceed  4  gallons  a  day. 

(ii)  Wipe  cleaning  is  not  subject  to  the 
provisions  of  paragraph  (a)(3)(i)  of  this 
section  when  carried  out  for  any  of  the 
following  applications. 

(A)  Cleaning  of  solar  cells,  laser 
hardware,  and  high-precision  optics. 

(B)  Cleaning  for  conducting 
performance  laboratory  tests  on 
coatings,  adhesives,  or  inks;  research 
and  development  programs;  and 
laboratory  tests  in  quality  assurance 
laboratories. 


(C)  Cleaning  of  polycarbonate  plastics. 

(iii)  Internal  cleaning  of  the  tips  of 
automated  spray  equipment  systems, 
except  for  robotic  systems,  and  cleaning 
with  spray  bottles  or  containers 
described  in  paragraph  (a)(3)(ii)(B)  of 
this  section,  are  not  subject  to  the 
provisions  of  paragraph  (a)(3)(vi)(A)  of 
this  section. 

(iv)  Cleaning  with  aerosol  products 
shall  not  be  subject  to  the  provisions  of 
paragraphs  (a)(3)(i)  and  (a)(3)(v)(A)  of 
this  section  if  160  fluid  ounces  or  less 
per  day  per  facility  of  aerosol  products 
are  used. 

(v)  Cleaning  of  cotton  swabs  to 
remove  cottonseed  oil  before  cleaning  of 
high-precision  optics  shall  not  be 
subject  to  paragraph  (a)(3)(i)  of  this 
section. 

(vi)  A  facility  which  uses  non- 
compliant  solvents  in  quantities  less 
than  1  gallon  a  week  shall  not  be  subject 
to  paragraphs  (a)(3)(i)(A)  and  (B)  of  this 
section  for  those  solvents. 

(vii)  Maintenance  cleaning  conducted 
at  institutions  and  residential  dwellings 
shall  not  be  subject  to  paragraph 
(a)(3)(i)(B)  of  this  section. 

(5)  Reporting  and  Recordkeeping. 

(i)  Records  shall  be  maintained 
pursuant  to  paragraph  (a)(5)(ii)  of  this 
section  for  all  applications  subject  to 
this  section,  including  those  exempted 
under  paragraph  (a)(4)  of  this  section, 
except  for  cleaning  operations 
performed  with  a  solvent  which  has  a 
water  content  of  98%  or  more,  by 
weight,  or  a  VOC  composite  partial 
pressure  of  0. 1  mm  Hg  or  less  at  20  "C 
(68  "F). 

(ii)  Any  source  within  the  affected 
area  that  uses  greater  than  20  gallons  per 
year  of  VOC-containing  materials  used 
in  solvent  cleaning  operations  shall 
comply  with  the  following 
requirements: 

(A)  Maintain  a  current  file  of  each 
VOC-containing  material  in  use  and  in 
storage  for  solvent  cleaning  operations. 
The  file  shall  provide  all  of  the  data 
necessary  to  evaluate  compli.ince  and 
shall  include,  but  not  be  limited  to,  the 
following  information,  as  applicable: 

[1]  A  data  sheet  or  material  list  giving 
material  name,  manufacturer 
identification  and  material  application; 

[2]  Any  thinners  or  other  components 
used  and  the  mix  ratio:  and 

[3]  The  VOC  content  limit  or  vapor 
pressure  limit  from  paragraph  (a)(3)  of 
this  section  and  the  actual  VOC  content, 
as  applied,  or  vapor  pressure  of  the 
solvent  used  for  cleaning  operations. 

(B)  Maintain  records  of  the  monthly 
volume  of  each  solvent  used. 

(C)  When  compliance  is  achieved 
through  the  use  of  add-on  control 
equipment  pursuant  to  paragraph 


(a)(3)(v)  of  this  section,  maintain  records 
on  a  daily  basis  of  key  operating 
parameters  for  the  emission  control 
equipment,  including,  but  not  limited 
to: 

(1)  Hours  of  operation; 

[2]  Routine  and  nonroutine 
maintenance; 

[3]  All  information  needed  to 
demonstrate  continuous  compliance 
with  paragraph  (a)(3)(v)  of  this  section, 
such  as  temperatures,  pressures,  and 
flowratcs;  and 

(4)  Maintain  records  of  the  daily 
volume  of  each  VOC-containing  solvent 
subject  to  abatement  by  add-on  control 
equipment. 

(D)  Maintain  records  sufficient  to 
demonstrate  compliance  with  paragraph 
(a)(3)(iv)(B)  of  this  section  including, 
but  not  limited  to: 

(3)  Date; 

(2]  Source  of  waste  (eg.,  "waste 
solvent  from  cold  cleaner"); 

(J)  Description  of  waste  (e.g.,  "rags  in 
two  55  gallon  drums  with  5-10% 
liquid"); 

(4)  Amount  of  solvent  in  waste 
shipment;  and 

(5)  Destination  of  each  shipment  of 
waste  solvent  and/or  waste  solvent 
residues  off-site. 

(E)  All  records  shall  be  maintained  for 
at  least  five  years  and  shall  be  provided 
to  EPA  upon  request. 

(6)  Test  Methods.  For  the  purpose  of 
this  section,  the  following  test  methods 
shall  be  used.  VOC  emissions  or  other 
parameters  determined  to  exceed  any 
limits  established  by  this  section 
through  the  use  of  any  of  the  following 
test  methods  shall  constitute  a  violation 
of  the  section. 

(i)  The  VOC  content  of  materials 
subject  to  the  provisions  of  this  section 
shall  be  determined  by  EPA  Method  24 
(40  CFR  part  60,  appendix  A). 

(ii)  The  efficiency  of  the  collection 
device  of  the  emissions  control  system, 
as  specified  in  paragraph  (b)(3)(v)(A)  of 
this  section,  shall  be  determined  by  the 
EPj\  method  described  at 
§52.741(a)(4)(iii). 

(iii)  The  efficiency  of  the  control 
device  of  the  emission  control  system, 
as  specified  in  paragraph  (b)(3)(v)(B)  of 
this  section,  shall  be  determined  by  the 
EPA  method  described  at 
§  52.741(a)(4)(iv).  The  VOC  content 
measured  and  calculated  as  carbon  in 
ihc  control  device  exhaust  gases  shall  be 
determined  by  EPA  Method  25  or  25A 
(40  CFR  part  60,  appendix  A). 

(iv)  The  identity  of  components  in 
solvents  shall  be  determined  by  EPA 
Method  18  (40  CFR  part  60,  appendix 
A). 

(v)  Vapor  pressure  of  a  VOC  shall  be 
determined  by  ASTM  Method  D2879-86 
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c  1  may  be  obtained  from  a  published 
s}:|urce  such  as:  Boublik.  T..  V.  Fried  and 

Hala,  "The  Vapor  Pressure  of  Pure 

ibstances."  Elsevier  Scientific 
Publishing  Co.,  New  York  (1973); 
F  f  rry's  Chemical  Engineer's  Handbook. 
M::Grav%'-Hill  Book  Company  (1984): 
UKC  Handbook  of  Chemistry  and 
Physics,  Chemical  Rubber  Publishing 
Company  (1986-87);  and  Lange's 
Handbook  of  Chemistry,  John  A.  Dean, 
editor,  McGraw-Hill  Book  Company 
(1985). 

(b)  Wood  Products  Coatings. 

(1)  Applicability.  This  section  applies 
to  all  persons  applying  coating,  inks, 
stains,  and/or  strippers  in  wood  product 
coating  operations  for  the  purpose  of 
manufacture  of  wood  products, 
including  furniture  and  other  coated 
objects  made  of  solid  wood  and/or  wood 
composition,  and/or  simulated  wood 
meterial.  This  section  shall  not  apply  to 


residential  noncommercial  operations. 
For  the  purposes  of  this  section,  the 
affected  area  is  the  Sacramento  Metro 
Area  for  ozone  and  the  Ventura  County 
Area  for  ozone  as  described  in  §  81.305. 

(2)  Definitions.  For  the  purposes  of 
paragraph  (b)  of  this  section,  the 
following  definitions  shall  apply.  All 
terms  not  defined  herein  shall  have  the 
meaning  given  them  in  §  52.2950. 

Aerosol-spray  coating  means  a  coating 
which  is  sold  in  a  hand-held, 
pressurized.  non-refiUable  container  of 
si.xteen  ounces  or  less  and  which  is 
expelled  from  the  container  in  a  finely 
divided  spray  when  a  valve  on  the 
container  is  depressed. 

Binders  means  non-volatile  polymeric 
organic  materials  (resins)  which  form 
the  surface  film  in  coating  applications. 

Clean  topcoat  means  a  final  coating 
which  contains  binders,  but  not  opaque 
pigments,  and  is  specifically  formulated 


to  form  a  transparent  or  translucent 
solid  protective  film. 

Coating  means  a  material  which  is 
applied  to  a  surface  and  which  forms  a 
film  in  order  to  beautify-  and/or  protect 
such  surface. 

Dip  coat  means  to  dip  an  object  into 
a  vat  of  coating  material  and  drain  off 
any  excess  coating. 

Electrostatic  application  means 
charging  of  atomized  paint  droplets  for 
deposition  by  electrostatic  attraction. 

Filler  means  a  preparation  used  to  fill 
in  cracks,  grains,  etc.,  of  wood  before 
applying  a  coating. 

Flow  coat  means  to  coat  an  object  by 
flowing  a  stream  of  coating  over  an 
object  and  draining  off  any  excess 
coating. 

Grams  of  VOC  per  liter  of  material 
means  the  weight  of  VCXl  per  volume  of 
material  and  can  be  calculated  by  the 
following  equation: 


W  -W    -W 

Grams  of  VOC  per  Liter  of  Material  -  — ^ 


Vthere: 

\Vs=weight  of  volatile  compounds  in 

grams 
\Yvv=weight  of  water  in  grams 
V>'^s=weight  of  exempt  compounds  in 

grams 
Vm=  volume  of  material  in  liters 

High-solids  stains  means  stains 
containing  more  llian  1  pound  of  solids 
per  gallon,  by  weight,  and  can  include 
wliping  stains,  glazes,  and  opaque  stains. 

High-volume,  low-pressure  (HVLP) 
spray  means  to  spray  a  coating  by  means 
of  a  gun  that  operates  between  0.1  and 
lO.O  pounds  per  square  inch  gauge 
(psig)  air  pressure. 

Ink  means  a  fiuid  that  contains  dyes 
ai)d/or  colorants  and  is  used  to  make 
miarkings,  but  not  to  protect  surfaces. 

Low-solids  stains  means  stains 
containing  1  pound  of  solids  per  gallon, 
or  less,  by  weight. 

Mold-seal  coating  means  the  initial 
coating  applied  to  a  new  mold  or 
repaired  mold  to  provide  a  smooth 
surface  which,  when  coated  with  a  mold 
release  coating,  prevents  products  from 
sticking  to  the  mold. 

Multi-colored  coating  means  a  coaling 
which  exhibits  more  than  one  color 
when  applied,  and  which  is  packaged  in 
a  single  container  and  applied  in  a 
single  coat. 

Pigmented  coatings  ineans  opaque 
coatings  which  contain  binders  and 
colored  pigments  which  are  formulated 


to  hide  the  wood  surface,  either  as  an 
undercoat  or  topcoat. 

Rate  per  calendar  year  means  the 
amount  applied  between  12  a.m. 
January  1  and  11:59  p.m.  December  31. 

Hate  per  day  means  the  amount 
applied  between  12  a.m.  and  11:59  p.m. 
on  the  same  calendar  day. 

Repair  coating  means  a  coating  used 
to  recoat  portions  of  a  product  which 
has  sustained  mechanical  damage  to  the 
coating  following  normal  painting 
operations. 

Roll  coater  means  a  series  of 
mechanical  rollers  that  forms  a  thin 
coating  film  on  the  surface  of  the  roller, 
which  is  applied  to  a  substrate  by 
moving  the  substrate  underneath  the 
roller. 

Sealer  means  a  coating,  containing 
binders,  which  seals  the  wood  prior  to 
application  of  the  subsequent  coatings. 

Simulated  wood  materials  means 
materials,  such  as  plastic,  glass,  metal, 
etc..  that  are  made  to  give  a  wood-like 
appearance  or  are  processed  like  a  wood 
product. 

Stencil  coating  means  an  ink  or  a 
pigmented  coating  which  is  rolled  or 
brushed  onto  a  template  or  stamp  in 
order  to  add  identifying  letters  and/or 
numbers  to  wood  products. 

Stripper  means  a  liquid  used  to 
remove  cured  coatings,  cured  inks,  and/ 
or  cured  adhesives. 

Toner  means  a  wash  coat  which 
contains  binders  and  dyes  or  pigments 
to  add  tint  to  a  coated  surface. 


Touch-up  coating  means  a  coating 
used  to  cover  minor  coating 
imperfections  appearing  after  the  main 
coating  operation. 

Wash  coat  means  a  coating  that 
contains  no  more  than  1.0  pound  of 
solids  per  gallon,  by  weight,  which  is 
used  to  seal  wood  surfaces,  prevent 
undesired  staining,  and  control 
penetration. 

Wood  product  coating  application 
operations  means  a  combination  of 
coating  application  steps  which  may 
include  use  of  spray  guns,  fiash-off 
areas,  spray  booths,  ovens,  conveyors, 
and/or  other  equipment  operated  for  the 
purpose  of  applying  coating  materials. 

Wood  products  means  those  surface- 
coated  room  furnishings  which  include 
cabinets  (kitchen,  bath,  ajid  vanity), 
tables,  chairs,  beds,  sofas,  shutters,  art 
objects,  and  any  other  coated  objects 
made  of  solid  wood,  and/or  wood 
composition,  and/or  made  of  simulated 
wood  materia!  used  in  combination 
with  solid  wood  or  wood  composition. 

(3)  Standards. 

(i)  VOC  Content  of  Coatings  and 
Strippers. 

(A)  A  person  or  facility  shall  not 
apply  any  coating  to  a  wood  product 
which  has  a  VOC  content,  including  any 
VOC-containing  material  added  to  the 
original  coating  supplied  by  the 
manufacturer,  which  exceeds  the 
applicable  limit  specified  below: 
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Coating 


Cleaf  topcoats „ 

Filler  

hkj^vsolid  stains: 

Non-glaze  

G!a?9  

Inks  

Mold-seal  coating 

Mutti-colofed  coating 

Pigmented  coating 

Sealer 

Strippers 

Low-sdids  stains,  toner,  or  waslKoat 


VOC  limits— Grams  per  liter  of  material  less  water  and 
less  exempt  compounds 


Onaixjaftor  1/1/96 


(g/L) 


275 
SCO 

700 
700 
500 
750 
275 
275 
550 
350 
480 


(Ib/gaO 


(2.3) 
(4.2) 

(5.e) 
15.5) 
(4.2) 
(6.3) 
(2.3) 
(2.3) 
(4.6) 
(2.9) 
(4.0) 


On  and  after  7/1/96 


(g/L) 


275 
275 

240 
240 
500 
760 
275 
275 
240 
350 
120 


(lb/gal) 


(3.3) 
(2.3) 

(2.0) 
(2.0) 
(4.2) 
(6.3) 
(2.3) 
(2.3) 
(2.0) 
(2.9) 
(I.C^ 


(Bj  Emission  control  systoni.  A  person 
or  facility  may  comply  with  the 
provisions  of  paragraph  Co)(3){i)(A)  of 
this  section  by  using  an  emission 
control  system,  provided  that  tliis 
system  maintains  a  control  efficiency 
(capture  efficiency  times  destruction  or 
removal  efficiency)  of  the  VOC 
emissions  of  at  least  85  (eighty-fivoj 
percent  by  weight. 

(ii)  Transfer  Efficiency.  A  person  or 
facility  shall  not  apply  a  coating  subject 
to  this  section  except  by  means  of  the 
following  application  methods: 

(A)  Electrostatic  spray  application; 

(B)  Flow  coat  application; 

(C)  Dip  coat  application; 

(D)  Hand  application  methods; 

(E)  High-voliune  low-pressure  (HVLP) 
spray  application;  or 

(F)  Other  coating  application  methods 
that  are  demonstrated  to  have  a  transfer 
efficiency  at  least  equal  to  HVLP  in  the 
application,  and  which  are  used  in  such 
a  manner  that  parameters  under  which 
they  were  tested  are  permanent  features 
of  the  method.  Such  coating  application 
method?  shall  be  approved  in  writing  by 
EPA. 

(iii)  Solvent  cleaning  operations: 
storage  and  disposal  of  VOC-containing 
materials.  Cleanup  solvents  used  for 
surface  preparation,  equipment  cleanup, 
and  thinning  operations,  including 
storage  and  disposal  of  VtXI-containing 
materials,  shall  be  subject  to  the 
provisions  and  requirements  of 
§  52.2961(a).  Solvent  cleaning 
operations. 

(iv)  Prohihition  of  specifications.  A 
person  shall  not  specify  the  use  in  the 
.effected  area  of  any  coaling  to  be 
applied  to  any  wood  products  subject  to 
the  provisions  of  this  section  that  does 
not  m»'et  the  limits  and  requirements  of 
this  section. 

The  requirements  of  this  paragraph 
shall  apply  to  all  written  or  oral 
contracts. 

(4)  Exemptions. 


(i)  The  provisions  of  paragraphs  (b)(3) 
(i)  and  (ii)  of  this  section  shall  not  apply 
to: 

(A)  Aerosol-spray  coatings  for  touch 
up  and  repair;  or 

(B)  Facilities  that  use  less  than  1 
gallon  per  day  of  coating  subject  to  this 
section. 

(ii)  The  provisions  of  this  section 
shall  not  apply  to  coating  operations  for 
the  purpose  of  manufacturing  a  finished 
wood  panel  intended  for  attachment  to 
the  inside  walls  of  buildings,  including, 
but  not  limited  to,  homes  and  office 
buildings,  mobile  hom.es,  trailers, 
prefabricated  buildings  and  similar 
structures,  boats,  and  ships;  or  a 
finished  exterior  wood  siding  intended 
for  use  in  construction. 

(5)  Reporting  and  Recordkeeping.  Any 
source  within  the  affected  area  that  uses 
greater  than  1  gallon  of  wood  product 
coating  materials  (coatings,  inks,  fillers, 
stains,  strippers,  toners,  washcoats,  or 
solvents)  per  day  shall  comply  with  the 
following  requirements: 

(i)  Maintain  a  current  file  of  each 
wood  product  coating  material  in  use 
and  storage.  This  file  shall  provide  all 
of  the  data  necessary  to  evaluate 
compliance  and  shall  include,  but  not 
be  limited  to,  the  following  information, 
as  applicable: 

(A)  A  data  sheet  or  material  list  giving 
material  name,  manufacturer 
identification,  and  material  appUcation; 

(B)  Any  catalysts,  reducers,  or  other 
components  used  and  the  mix  ratio;  and 

(CJ  The  VOC  content  limit  from 
paragraph  (b)(3)  of  this  section  and  the 
actual  VOC  content,  as  applied,  or  vapor 
pressure  of  (he  wood  product  coating 
material. 

(ii)  Maintain  records  of  die  monthly 
volume  (e.g.,  gallons)  of  each  wood 
product  coating  material. 

(iii)  Control  equipment  records.  Any 
person  using  an  emission  control  system 
as  a  means  of  complying  with  this 
section  shall  maintain  daily  records  of 


key  system  operating  and  maintenanco 
procedures  which  will  demonstrate 
continuous  operation  and  compliance  of 
die  emission  control  device  during 
periods  of  emission  producing 
activities.  Key  system  operating 
parameters  are  those  necessary  to  ensunt 
compliance  with  the  requirements  of 
paragraph  (b)(3)(i)(B)  of  this  section 
surJi  as  temperatures,  pressures,  and 
flowrates. 

(iv)  All'records  shall  be  maintained 
for  at  least  five  years  and  shall  be  made 
available  to  EPA  upon  request. 

(fi)  Test  Methods. 

(i)  Determination  of  VOC  content. 

(A)  The  VOC  content  of  coatings  and 
strippers  shall  be  determined  by  using 
EPA  Method  24  (40  CFR  part  60, 
appendix  A). 

(B)  The  exempt  compound  content  of 
coatings  and  strippers  shall  be 
determined  by  ASTfA  Method  r>-4457- 
85,  which  is  limited  to  the  measurement 
of  dichloromethane  and  1,1,1- 
trichloroethane  only. 

(C)  The  VCDC  content  of  emissions 
shall  be  determined  by  EPA  Methwl  18 
(40  CFR  part  60.  appendix  A). 

(ii)  Equipment  test  methods. 

(A)  Capture  efficiency.  The  efficiency 
of  the  collection  device  of  the  emission 
control  system,  as  specified  in 
paragraph  (b)(3)(i)(B)  of  this  section, 
shall  be  determined  by  the  EPA  method 
described  at  §52.741(a)(4)(iii). 

(B)  Destruction  or  removal  efficiency. 
The  efficiency  of  the  control  device  of 
the  emission  control  system,  as 
specified  in  paragraph  (b)(3)(i)(B)  of  this 
section,  shall  be  determined  by  tne  EPA 
method  described  at  §  52.741(a)(4)iiv). 
The  VOC  content  measured  and 
calcadated  as  carbon  in  the  control 
device  exh.iust  gases  shall  be 
detennined  by  EPA  Method  25  or 
Method  25A  (40  CFR  part  60.  appendix 
A). 

(C)  Transfer  efficiency.  The  transior 
efficiency  for  other  coating  application 
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mejthods,  as  defined  in  paragraph 
(b)(3)(iJ)(6)  of  this  section,  shall  be 
detienr.ined  in  accordance  with  South 
Coist  Air  Quality  Management  District 
(SCAQMD)  method  "Spray  Equipment 
Transfer  Efficiency  Test  Procedure  for 
Eqtiipment  User,  May  24.  1989."  This 
transfer  efficiency  (K)  test  method  is 
apr  roved  only  for  the  limited  purpose 
of  ( omparing  alternative  application 
tec  mologies  under  controlled 
conditions.  The  results  of  these  tests  are 
not  transferable  to  a  production  setting. 
The  test  method  is  not  acceptable  for 
determining  TE  to  establish  VOC 
emission  reduction  credits  to  allow  the 
usei  of  higher  VCXi;  coatings,  cr  to 
establish  VOC  credits  for  trading  or 
offget  purposes. 

(c)  Automotive  refinishing  operations. 

(l)  Applicability.  This  section  applies 
to  all  coating  operations  of  Group  I 
veijicles  and  Group  II  vehicles  and 
equipment,  as  described  in  paragraph 
{c)(P)  of  this  section,  or  their  existing 
parts  and  components,  for  the  purpose 
of  on-site  refinishing  and  modification 
excj^t  Original  Equipment 
Manufacturer  (OEM)  coatings  r.pplied  at 
manufacturing  plants.  Facilities  with 
coating  operations  considered  within 
the  scope  of  this  section  include: 
aut^body  repair/paint  shops,  production 
autobody  paint  shops,  new  car  dealer 
repair/paint  shops,  fleet  operator  repa 
paint  shops,  custom-made  car 
fabification  facilities,  and  truck  body- 
builders. For  the  purposes  of  this 
section,  the  affected  area  is  the 
Sacramento  Metro  Area  for  ozor.°  as 
described  in  40  CFR  81.305 

(;:)  Definitions.  For  the  purposes  of 
par  igraph  (c)  of  this  section,  tho 
foil  3iv\  ing  definitions  shall  appiy  ."MI 
terr  is  not  defined  herein  shall  hav«  the 
meafting  given  them  in  §  52.2950. 


Acrylic  enamel  means  em  enamel 
coating  derived  from  an  acrylic  poljir.er 
containing  hydroxyl  functionality. 

Adhesion  promoter  means  a  coating 
applied  over  both  an  existing  non- 
sanded  topcoat  and  the  coated  area 
immediately  adjacent  to  the  non-sanded 
topcoat,  to  promote  the  adhesion  of  a 
subsequent  topcoat.  No  topcoat,  phn^r. 
primer  sealer,  or  primer  surfacer  shall 
be  classified  as  an  adhesion  promoter. 

Alkyd  enamel  means  an  enamel 
coating  derived  from  any  of  several 
different  synthetic  resins  made  by 
heating  together  a  polybasic  acid,  such 
as  phthalic  or  maleic  acid,  and  a 
poK  hyd.-ic  alcohol,  such  as  glvcer;r.  c: 
a  glycol. 

Anti-glare  safety  coating  means  a 
coating  formulated  to  eliminate  glare  fur 
safety  purposes  on  interior  surfaces  of  a 
vehicle  and  which  shows  a  reflectance 
of  25  or  less  on  a  60°  gloss  meter. 

Basecoat  means  a  pigmented  topcoat 
which  is  tiie  first  topcoat  applied  as  part 
of  a  multistage  topcoat  system. 

Basecoat/ clearcoat  topcoat  syatem 
means  a  topcoat  system  composed  of  a 
basecoat  portion  and  a  clearcoat  portion. 
The  VOC  content  of  a  basecoat'clearcoat 
topcoat  system  shall  be  calculated 
according  to  the  following  formula: 

VOC     -^'QC^^2VOC,, 

ms 


r/ 


s:r.a 

s 

and 


zee 


Where: 

VOCm»=the  composite  VOC  content,  less 
water  and  less  exempt  compounds 
to  be  used  for  compliance 
determination  under  the  multistage 
topcoat  svstem  coating  category. 

VOCht=the  VOC  content,  less  water  and 
less  e,xempt  compounds  as  applied, 
of  any  given  basecoat. 

2  VOCcc=two  times  the  VOC  content, 
less  water  and  less  exempt 
compounds  as  applied,  of  any  given 
clearcoat. 


Bright  metal  trim  repair  coating 
means  a  coating  applied  directly  to 
chrome-plated  metal  surfaces  f'jr  the 
purpose  of  appearance. 

Bus  means  any  motor  vehicle  having 
a  manufacturer's  gross  vehicle  weight  of 
more  than  8.600  pounds,  which  is 
designed  primarily  for  the 
transportation  of  persons  and  has  a 
design  capacity  of  over  12  persons 

Clearcoat  means  a  topcoat  which 
contains  no  pigments  or  only 
transparent  pigments  and  which  :s  the 
final  topcoat  applied  as  a  part  of  a 
multistage  topcoat  system. 

Coating  means  a  material  which  is 
applied  to  a  surface  and  which  forms  a 
film  in  order  to  beautify  and/or  protect 
such  surface. 

Elastomeric  materials  mean  coatings 
which  are  specifically  formulated  and 
applied  over  coated  or  uncoated  fle.Kible 
plastic  substrates  for  the  purpose  of 
adhesion. 

Electrostatic  application  means 
charging  of  atomized  paint  droplets  for 
deposition  by  electrostatic  attraction. 

Enamel  means  a  coating  that  cures  by 
chemical  cross-linking  of  its  base  resin. 
Enamels  can  be  readily  distinguished 
from  lacquers  because  enamels  are  not 
resoluble  in  their  original  solvent. 

Extreme-performance  topcoat  means  a 
topcoat  used  on  the  surface  of  Group  II 
vehicles  and  mobile  equipment,  and 
which  qualifies  under  the  pro\isions  of 
paragraph  {c)(6)(vii)  of  this  section. 

General  topcoat  means  any  type  of 
topcoat  except  extreme-performance 
topcoat,  metallic  topcoat,  and  any 
topcoat  applied  as  part  of  a  muhistage 
topcoat  system. 

Grams  of  VOC  per  liter  of  material 
means  the  weight  of  VOC  per  volume  of 
material  and  can  be  calculated  by  the 
following  equation: 


Grams  of  VOC  per  Liter  of  Matenal  - 


w  _w   -W 


VVh^-e: 

U\4^'eight  of  volatile  ca~po'_:-.is  i.i 

]  ;rams; 

\\\  riveight  of  water  in  grams, 
\V^, :  weight  of  exempt  compounds  :n 

i;rams:  and 
\'m- '  oluine  cf  materia!  in  liters. 
Grptip  /  vehicles  mean  passenger  cars, 
sized  trucks  and  vans,  rr.ediunt- 
trucks  and  vans,  motor  homes, 
motorcycles. 
Gvup  II  vehicles  and  e-quipmer'. 
ineiii)  large-sized  trucks,  bust's,  str-^t 
ind  mobile  equipment. 


High-volume,  low-pressure  (HVLPj 
spray  means  equipment  used  to  spray  a 
coating  by  means  of  a  gun  that  cperates 
between  0.1  and  10  pounds  per  souare 
inch  gauge  (psig)  air  pressure. 

Highway  means  a  way  or  place  of 
whatever  nature,  publicly  maiiitcined 
and  open  to  the  public  for  purposes  of 
vehicular  travel.  Highway  includes 
street. 

Impact-resistant  coating  means  any 
coating  applied  to  a  rocker  pane!  for  tho 
purpose  of  chip  resistance  to  roid 
debris. 


Lacquer  means  a  coating  which  dries 
primarily  by  solvent  evaporation  and. 
hence,  is  resoluble  in  its  origins! 
solvent. 

Mt'tCilic/iridescent  topcoat  means  a 
topcoat  which  contains  iridescent 
par.icles.  composed  of  either  metal  as 
metallic  particles  or  sihcon  as  mica 
particles,  in  e.xcess  of  5  g'L  (0.042  lb/ 
gal)  as  applied,  where  such  particles  are 
visible  in  the  dried  film. 

Midcoat  means  a  semi-transparent 
topcoat  which  is  the  middle  topcoat 
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applied  as  part  of  a  three-stage  topcoat 
system. 

Mobile  equipment  means  self- 
propelled  equipment  which  is 
physically  capable  of  being  driven  on  a 
highway.  Mobile  equipment  includes, 
but  is  not  limited  to.  the  following: 
truck  bodies,  truck  trailers,  utility 
bodies,  camper  shells,  and 
miscellaneous  hauling  equipment. 

Motor  home  means  any  motor  vehicle 
originally  designed,  or  permanently 
altered,  and  equipped  for  human 
habitation  as  defined  in  Section  362  of 
the  California  Vehicle  Code. 

Motor  vehicle  means  a  vehicle  which 
is  self-propelled  and  which  is 
physically  capable  of  being  driven  on  a 
highway. 

Motorcycle  means  any  motor  vehicle 
other  than  a  tractor  having  a  seat  or 
saddle  for  the  use  of  the  rider,  which  is 
designed  to  iravel  on  not  more  than 
three  wheels  in  contact  with  the  ground 
and  weighs  less  than  1.500  pounds. 
Four  wheels  may  be  in  contact  with  the 
ground  when  two  of  the  wheels  are  a 
functional  part  of  a  sidecar. 

Multistage  topcoat  system  means  any 
basecoat/clearcoat  topcoat  system  or  any 
three-stage  topcoat  system, 
manufactured  as  a  system,  and  used  as 
specified  by  the  manufacturer. 

Passenger  car  means  any  motor 
vehicle  designed  primai'ily  for 
transportation  of  persons  and  having  a 
design  capacity  of  12  persons  or  less. 

Polyurethane  enamel  means  an 
enamel  coating  derived  from  a 
thermosetting  polymer  produced  by  the 
condensation  reaction  of  a 
polyisocyanate  and  an  hydroxyl- 
containing  material. 

Precoat  coating  means  a  coating 
applied  to  bare  metal  primarily  to 
deactivate  the  metal  surface  for 
corrosion  resistance  to  a  subsequent 
water-base  primer. 

Pretreatment  coatmg  means  a  coating 
which  contains  no  more  than  12  percent 
solids,  by  weight,  and  at  least  '/2-pcrcent 
acid,  by  weight,  which  is  used  to 
provide  surface  etching  and  is  applied 
directly  to  bare  metal  surfaces  to 
provide  corrosion  resistance  and 
adhesion. 

Pr/mer  means  a  coating  applied  for 
purposes  of  corrosion  resistance  or 
adhesion  of  subsequent  coatings. 

Primer  sealer  m.eans  a  coating  applied 
prior  to  the  application  of  a  topcoat  for 
the  purpose  of  color  uniformity,  or  to 
promote  the  ability  of  an  underlying 
coating  to  resist  penetration  by  the 
topcoat. 

Primer  su/facer  means  a  coating 
applied  for  the  purpose  of  corrosion 
resistance  or  adhesion,  and  which 


promotes  a  uniform  surface  by  filling  in 
surface  imperfections. 

Rocker  panel  means  the  panel  area  of 
a  motor  vehicle  which  is  no  more  than 
10  inches  from  the  bottom  of  a  door, 
quarter  panel,  or  fender. 

Rubberized  asphaltic  underbody 
coating  means  a  coating  applied  to 
wheel  wells,  the  inside  of  door  panels 
or  fenders,  the  underside  of  a  trunk  or 
hood,  or  the  underside  of  the  motor 
vehicle  itself  for  the  purpose  of  sound 
deadening  or  protection. 

Specialty  coating  means  any  of  the 
following  coatings:  adhesion  promoters, 
uniform  finish  blenders,  elastomeric 
materials,  anti-glare  safety  coatings, 
impact-resistant  coatings,  nibberized 
asphaltic  underbody  coatings,  water 
hold-out  coatings,  weld-thru  coatings, 
and  bright  metal  trim  repair  coatings. 

Spot  repairs  mean  repairs  to  motor 
vehicles  in  which  the  damaged  area  to 
be  repaired  is  fimiied  to  only  a  portion 
of  any  given  panel  so  that  an  entire 
panel  need  not  be  repaired. 

Stencil  coating  means  an  ink  or  a 
pigmented  coating  which  is  rolled  or 
brushed  onto  a  template  or  a  stamp  in 
order  to  add  identifying  letters,  sym^bols, 
and/or  numbers  to  motor  vehicles, 
mobile  equipment,  or  their  parts  and 
components. 

Tnree-stage  topcoat  system  meajis  a 
topcoat  system  composed  of  a  baseroat 
portion,  a  midcoat  portion  and  a 
transparent  clearcoat  portion.  The  VOC 
content  of  a  three-stage  topcoat  system 
shall  be  calculated  according  to  the 
following  formula: 


y/oc^  +  voc_  -t  2  VOC. 


-he 


voc^=- 


Where: 

VOCms=the  composite  VOC  content, 
less  water  and  less  exempt 
compounds  to  be  used  for 
compliance  determ.in&tirm  under 
the  multistage  topcoat  system 
coating  categorv". 

VOCbc=the  VOC  content,  less  water  and 
less  exempt  compounds  as  applied. 
of  any  given  basecoat. 

VOVmc=the  VOC  content,  less  water 
and  less  exempt  compounds  as 
applied,  of  any  given  midcoat. 

2  VOCcc=two  times  the  VOC  content. 
less  water  and  less  exempt 
compounds  as  applied,  of  any  given 
clearcoat. 
Topcoat  means  a  coating  applied  over 

any  coaling,  for  the  purpose  of 

appearance,  identification,  or 

protection. 

Touch-up  coating  means  a  coating 

applied  by  brush  or  non-refiUable 

aerosol  can  to  cover  minor  surface 

damage  and  dispensed  in  containers  of 

no  more  than  8  ounces. 


Truck  means  a  motor  vehicle 
designed,  used,  or  maintained  primarily 
for  the  transportation  of  property. 

(1)  Large-sized  truck  means  a  truck 
having  a  manufacturer's  gross  vehicle 
weight  rating  of  more  than  8,600 
pounds. 

(2)  Medium-size^truck  means  a  truck 
having  a  manufacturer's  gross  vehicle 
weight  of  6,001  to  8,600  pounds. 

(3)  Small-sized  truck  means  any 
motor  vehicle  having  a  manufacturer's 
gross  vehicle  weight  rating  at  6,000 
pounds  or  less  and  which  is  designed 
primarily  for  the  purposes  of 
transportation  of  property  or  is  a 
derivative  of  such  vehicle,  or  is 
available  with  special  features  enabling 
on-street  or  off-highway  operation  and 
use. 

Uniform  finish  blenders  mean 
coatings  which  are  applied  in  spot 
repairs  for  the  purpose  of  blending  a 
paint  overspray  area  of  a  repaired 
topcoat  to  match  the  appearance  of  an 
adjacent  existing  topcoat. 

Van  means  a  closed  truck  for  carrying 
property  or  persons. 

(1)  Medium-sized  van  means  a  van 
having  a  manufacturer's  gross  vehicle 
weight  rating  of  6,001  to  8.600  pounds. 

(2)  Small-sized  van  means  a  van 
having  a  manufacturer's  gross  vehicle 
weight  rating  at  6,000  pounds  or  less 
and  which  is  designed  primarily  for 
purposes  of  transportation  of  property 
and/or  persons. 

Vehicle  means  a- device  by  which  any 
person  or  property  may  be  propelled, 
moved,  or  drawn  upon  a  highway, 
excepting  a  device  moved  exclusively 
by  human  power  or  used  exclusively 
upon  stationary  rails  or  tracks. 

Water  hold-out  coating  means  a 
coating  applied  to  the  interior  cavity 
areas  of  doors,  quarterpanels,  and  rocker 
panels  for  the  purpose  of  corrosion 
resistance  to  prolonged  water  exposure. 

Weld-thru  coating  means  a  coating 
applied  to  metal  immediately  prior  to 
welding  to  provide  corrosion  resistance 

(3)  Standards. 

(i)  VOC  content  of  coatings.  On  and 
after  January  1,  1996,  a  person  shall  not 
apply  a  coating  to  Group  I  vehicles  and 
Group  II  vehicles  and  equipment,  or 
their  existing  parts  and  components. 
which  has  a  VOC  content  tvhich 
exceeds  the  lim.its  contained  in 
paragraphs  (c)(3)(i)  (A)  and  (B)  of  this 
section.  Compliance  with  the  VOC 
limits  shall  be  based  on  VOC  content 
including  any  VOC  material  added  to 
the  original  coating  supplied  by  the 
manufacturer,  less  water  and  exempt 
solvent,  as  applied  to  the  vehicle, 
mobile  equipment,  or  parts  and 
components. 
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A)  Group  I  vehicles.  A  perecr.  vshi 
inishes  Group  I  vehicles,  or  ih?:r 
ejc^sting  parts  or  components,  or 
iacement  parts  or  componer.ts.  sha 
apply  a  coating  which  has  a  VOC 
c )  ntent  in  excess  of  the  limits  ir.  the 
t4^1e  of  group  1  vehicle  VOC  iirr.its 


Table  of  Group  I  v/ehici-e  VOC 
Limits 


VOC  limits — Grams  per 

liter  of  coating,  less 
water  and  exempt  com- 
pounds 


Pretreatment 

Precoat 

Pnmer'primer  surtacer  . 

Pfimer  sealer 

Tcpcoats 

Acrylic  enamel  

jAlkyd  enamel  

IPolyurettiane  enamel 

ILaoquer  

General 

Metallc/lridescent  

Multistage  system 

Specialty  Coating  


I  (B)  Group  II  vehicles  and  equip.T.ent. 
A  person  who  refinishes  Group  II 
vehicles  and  equipment,  or  iheir 
existing  parts  or  components,  or 
replacement  parts  or  components,  shall 
not  apply  a  coating  which  has  a  VOC 
content  in  excess  of  the  limits  ia  the 
table  of  group  II  vehicle  VOC  limits. 

ABLE  OF  Group  II  Vehicle  VOC 
Umits 


VOC  limits— grams  per 

liter  of  coating,  less 
water  and  exempt  com- 
pounds 

Coating 

&1- 

togal 

Pnetreatment 

Pnecoat 

780 
250 
780 

250 
340 
340 
<W0 
•340 
340 
640 

65 
2  1 

Pretreatment 

Primer/Primer  Surfacer/ 
Primer  Sealer 

6  5 
2  1 

Topcoats 

General _ 

Metallic/Iridescent 

Multistage  

Extreme-Performance 
Specialty  Coating  

2.8 
2£ 
•2.8 
•2.8 
2.8 
7.0 

•  Metallic  topcoat  and  mjitjstage  toQcoat 
system  VOC  content  hmits  do  rot  apply  to 
spot  repairs  of  Group  II  vehicles  a'^  mobile 
equipment.  The  use  of  metallic  topcoats  and 
multistage  topcoat  systems  in  spot  reoatrs  on 
Grtxjp  If  vehicles  arid  mot)ile  equipment  shall 
tie  subject  to  the  VOC  content  limns  o?  para- 
graph (c)(3)(i)(A)  of  this  section. 

(ii)  Specialty  coatings.  Use  of  all 
specialty  coatings  at  a  facility,  as 
defined  in  paragraph  (c)(2)  of  this 
section,  shall  not  e.xceed  5.0%  of  ail 
coa(tings  applied,  by  volume,  on  a  dauy 
balsjis. 

ii)  Transfer  efficiency. 


(A)  A  person  shall  not  apply  coatin.;s 
subject  to  the  prousions  of  this  section 
except  by  the  use  of  one  of  the  following 
methods: 

{!]  Electrostatic  application; 

(2)  High-volume,  low-pressure  (HVLP) 
spray; 

(3)  Flow  coat; 
{4)  Roll  coat: 

(5)  Dip  coat; 

(6)  Hand  application  methods;  or 

(7)  Other  coating  application  methods 
that  are  demonstrated  to  have  transfer 
efficiency  at  least  equal  to  HVLP  spray 
equipment  in  the  application,  and 
which  are  used  in  such  a  manner  that 
the  parameters  under  which  they  were 
tested  are  permanent  features  of  the 
method.  Such  coating  application 
methods  shall  be  approved  in  writing  by 
EPA. 

(B)  A  persbn  shall  not  apply  coatings 
by  any  of  the  methods  listed  in 
paragraph  (c)(3)(iii)(A)  of  this  section 
unless  the  coating  is  applied  with 
properly  operating  equipment  and 
operated  according  to  procedures 
recommended  by  the  manufacturer. 

(iv)  Cleanup  solvent  use.  Solvents 
used  for  surface  preparation,  equipment 
cleanup,  and  thinning  operations, 
including  storage  and  disposal  of  VOC- 
containing  materials,  shall  be  subject  to 
the  provisions  and  requirements  of 
§  52.2961(a). 

(v)  Emission  control  system.  A  person 
may  comply  with  the  provisions  of 
paragraph  (c)(3)(i)  of  this  section  by 
using  an  emission  control  system, 
provided  that  this  system  maintains  a 
control  efficiency  (capture  efficiency 
times  destruction  or  removal  efficiency) 
of  the  VOC  emissions  of  at  least  85 
(eighty-five)  percent  by  weight. 

(vi)  Prohibition  of  specifications. 

(A)  A  person  shall  not  solicit  from,  or 
require  any  other  person  to  use  in  the 
affected  area,  any  VOC-containing 
material  subject  to  the  provisions  of  this 
section  which,  when  applied  as 
supplied  or  thinned  or  reduced 
according  to  the  manufacturer's 
recommendation  for  application,  does 
not  meet  the  limits  and  requirements  of 
this  section.  The  prohibition  against 
soliciting,  or  requiring  the  use  of  VOC- 
containing  materials  shall  not  apply 
with  respect  to  solicitations  from  or 
requirements  of  persons  operating 
pursuant  to  an  approved  emission 
control  system,  as  provided  for  in 
paragraph  (c)(3)(v)  of  this  seaion. 

(B)  The  requirements  of  this 
paragraph  shall  apply  to  all  i^Titten  or 
oral  agreements  executed  and  entered 
into. 

(4)  Exemptions. 


(i)  The  provisions  of  paragraphs  (c)(3) 
(i)  and  (iii)  of  this  section  shall  not 
apply  to: 

lA)  Touch-up  coatings;  or 

(B)  Stencil  coatings. 

(ii)  The  exemptions  described  in 
paragraphs  (c)(4)(i)  (A)  and  (B)  of  this 
section  shall  not  apply  to  aerosol 
container  applications. 

(5)  Recordkeeping  requirements.  Any 
person  subject  to  this  section  shall 
comply  with  the  following 
requirements: 

(i)  The  person  shall  maintain  and 
have  available  during  an  inspection  the 
listed  category  of  each  of  the  coatings 
and  the  type  of  vehicle  or  equipment  to 
which  each  coating  was  applied. 

(ii)  The  person  snail  maintain  and 
have  available  during  an  inspection  a 
current  list  of  coatings  in  use  which 
provides  all  of  the  coating  data 
necessary  to  evaluate  compliance, 
including  the  following  information,  as 
applicable: 

fA)  Coating,  catalyst,  additives,  and 
reducer  used; 

(B)  Mix  ratio  of  components  used;  and 

(C)  VOC  content  of  coating  as  applied. 
(iii)  The  i>erson  shall  maintain  records 

on  a  daily  basis,  including  the  foUov^ing 
information: 

(A)  Coating  and  mix  ratio  of 
components  in  the  coating  used;  and 

(Bj  Quantity  of  each  coating  applied. 

(iv)  Any  person  using  an  emission 
control  system  as  a  means  of  complying 
with  this  section  shall  maintain  daily 
records  of  key  system  operating  and 
maintenance  procedures  which  will 
demonstrate  continuous  operation  and 
compliance  of  the  emission  control 
device  during  periods  of  emission- 
producing  activities.  Key  sj-stera 
operating  parameters  are  those 
necessary  to  ensure  comphance  with 
VOC  content  of  coating  requirements 
such  as  temperatures,  pressures,  and 
flov\Tates. 

(v)  .Ml  records  shall  be  retained  at  the 
facility  for  at  least  five  years  and  shall 
be  provided  to  EPA  upon  request. 

(6)  Test  methods.  For  the  purposes  of 
this  section,  the  following  test  methods 
shall  be  used: 

(i)  VOC  content. 

(A)  The  VOC  content  of  coatings  shall 
be  determined  by  EPA  Method  24  (40 
CFR  part  60,  appendix  A). 

(B)  The  VOC  content  of  emissions 
shall  be  determined  by  EPA  Method  18 
(40  CFR  part  60,  appendix  A);  and 

(C)  The  exempt  compound  content  of 
coatings  shall  be  determined  by  ASTNi 
Test  Method  D-4457-85. 

(ii)  Determination  of  iridescent 
particles  in  metallic/iridescent  topcoat 
The  metal  and  silicon  content  of 
metallic/iridescent  topcoat  shall  be 
determined  by  SCAQMD  Method  26 
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(SCAQMD  "Laboratory  Method  of 
Analysis  for  Enforcement  Samples" 
manual). 

(iii)  Acid  content  in  pretreatment 
coatings.  The  acid  content  of 
pretreatment  coatings  shall  be 
determined  by  ASTM  Test  Method  D- 
1613-85  (modified). 

(iv)  Determination  of  efficiency  of 
emission  control  systems. 

(A)  Capture  efficiency.  The  efficiency 
of  the  collection  device  of  the  emission 
control  system,  as  specified  in 
paragraph  (c)(3)(v)  of  this  section,  shall 
be  determined  by  the  EPA  method 
described  at  §52.741(a)(4)(iii). 

(B)  Destruction  or  removal  efficiency. 
The  efficiency  of  the  control  device,  as 
specified  in  paragraph  (c){3)(v)  of  this 
section,  shall  be  determined  by  the  EPA 
method  described  at  §52.741(a)(4)(iv). 
The  VOC  content  measured  and 
calculated  as  carbon  in  the  control 
device  exhaust  gases  shall  be 
determined  by  EPA  Method  25  or  25A 
(40  CFR  part  60.  appendix  A). 

(v)  Reflectance  of  anti-glare  safety 
coatings.  The  reflectance  of  anti-glare 
safety  coatings  shall  be  measured  by 
ASTM  Test  Method  D-523. 

(vi)  Transfer  efficiency.  The  transfer 
efficiency  for  alternative  coating 
application  methods,  as  defined  in 
paragraph  (c)(3)(iii)(A)(7)  of  this  section, 
shall  be  determined  in  accordance  with 
the  South  Coast  Air  Quality 
Management  District  (SCAQMD)  test 
method  for  determining  transfer 
efficiency  entitled.  "Spray  Equipment 
Transfer  Efficiency  (TE)  Test  Procedure 
for  Equipment  User,  May  24,  1989." 
This  transfer  efficiency  method  is 
approved  for  the  limited  purpose  of 
comparing  alternative  application 
technologies  under  controlled 
conditions.  The  results  of  these  tests  are 
not  transferable  to  a  production  setting. 
The  test  method  is  not  acceptable  for 
determining  transfer  efficiency  to 
establish  VCXI  emission  reduction 
credits  to  allowr  the  use  of  higher  VOC 
coatings,  or  to  establish  VCXZ  credits  for 
trading  or  offset  purposes. 

(vii)  Qualification  and  petition  for 
classification  as  an  extreme- 
performance  topcoat. 

(A)  Extreme-performance  topcoat 
qualification.  A  topcoat  is  an  extreme- 
performance  topcoat  if  it  is  to  be  applied 
on  Group  II  vehicles  and  equipment  and 
will  be  repeatedly  exposed  to  any  of  the 
following: 

(1)  Heav7  abrasion,  including 
mechanical  wear  and  repeated 
scrubbing  with  industrial-grade 
detergents,  cleaners,  solvents,  or 
abrasive  scouring  agents; 

[2]  Temperatures  in  excess  of  250  F; 


[3]  Corrosive,  caustic,  or  acidic  agents, 
chemicals,  chemical  fumes,  chemical 
mixtures  or  solutions;  or 

(4)  Other  similar  environmental 
conditions  as  determined  by  EPA. 

(B)  E.xtreme-performance  coating 
petition.  Any  person  seeking  to  use  an 
extreme-performance  coating  in  any 
coating  operation  which  is  subject  to  the 
provisions  of  this  section  shall  comply 
with  the  following  reauirements: 

[1]  A  petition  shall  oe  submitted  to 
EPA  stating  the  performance 
requirements,  volume  of  coating,  and 
VC)C  level  whichis  attainable. 

(2)  If  EPA  grants  written  approval, 
such  petition  will  be  repeated  on  an 
annual  basis. 

(3)  If  EPA  gremts  written  approval, 
such  approval  shall  contain  volume  and 
VOC  limit  conditions. 

(4)  Records  shall  be  maintained  as  in 
paragraph  (c)(5)  of  this  section. 

(d)  Adhesives  and  sealants. 

(1)  Applicability.  This  section  applies 
to  any  person  who  supplies,  sells,  offers 
for  sale,  or  uses  adhesives,  sealants,  or 
adhesive  primers  in  the  affected  area. 
This  section  does  not  apply  to 
household  adhesives  which  are  subject 
to  consumer  products  regulations  in  the 
California  Code  of  Regulations  (Title  17, 
Division  3,  Subchapter  8.5 — Consumer 
Products,  §§94507-94517).  For  the 
purpose  of  this  section,  the  affected  area 
refers  to  the  Sacramento  Metro  Area  for 
ozone  as  described  at  40  CFR  81.305. 

(2)  Definitions.  For  the  purposes  of 
paragraph  (d)  of  this  section,  the 
following  definitions  apply.  All  terms 
not  defined  herein  shall  have  the 
meaning  given  them  in  §  52.2950. 

ABS  adhesive  means  any  substance 
that  is  intended  for  welding 
acrylonitrile  butadiene  styrene  (ABS) 
plastic  pipe. 

Adhesive  means  any  substance  that  is 
used  to  bond  one  surface  to  another 
surface  by  attachment. 

Adhesive  primer  means  a  coating  that 
is  intended  by  the  manufacturer  to  be 
applied  to  a  substrate,  prior  to  the 
application  of  an  adhesive,  to  provide  a 
bonding  surface. 

Aerosol  adhesive  means  a  mixture  of 
rubber,  resins,  and  liquid  and  gaseous 
solvents  and  propellants  packaged  in  a 
disposable  container  for  hand-held 
application. 

Aerospace  component  means  the 
fabricated  part,  assembly  of  parts,  or 
completed  unit  of  any  aircraft  or  space 
vehicle  excluding  tires. 

Aircraft  means  any  machine  designed 
to  travel  through  the  air  without  leaving 
the  earth's  atmosphere,  whether  heavier 
or  lighter  than  air,  including  airplanes, 
balloons,  dirigibles,  helicopters,  and 
missiles. 


Automotive  glass  primer  means  any 
adhesive  primer  that  is  intended  by  the 
manufacturer  to  be  applied  to 
automotive  glass  prior  to  installation 
with  an  adhesive/sealant.  This  primer 
improves  adhesion  to  the  pinch  weld 
and  blocks  ultraviolet  light. 

Ceramic  tile  installation  means  the 
installation  of  ceramic  tile  products 
using  an  adhesive  formulated  for  that 
purpose. 

Computer  diskette  manufacturing 
means  the  process  where  the  fold-over 
fiaps  are  glued  to  the  body  of  a  vinyl 
jacket. 

Contact  adhesive  means  any  adhesive 
that  is  intended  by  the  manufacturer  to 
adhere  to  itself  instantaneously  upon 
contact.  This  adhesive  is  applied  to  both 
adherents  and,  when  dry.  develops  a 
bond  when  the  adherents  are  brought 
together  without  sustained  pressure.  For 
the  purpose  of  this  section,  products 
that  qualify  as  a  contact  adhesive  using 
the  above  definition,  and  that  are 
labelled  exclusively  for  only  one  of  the 
following  applications,  shall  not  be 
required  to  meet  the  VOC  limit  for 
"Contact  adhesives"  in  paragraph 
(d)(3)(i)(A)  of  this  section. 

(1)  Single-ply  roofing  material 
installation; 

(2)  Bonding  of  immersible  products; 
or 

(3)  Bonding  of  flexible  vinyl  to 
flexible  vinyl. 

Cove  base  installation  means  the 
installation  of  cove  base  (or  wall  base), 
which  is  generally  made  of  vinyl  or 
rubber,  on  a  wall  or  vertical  surface  at 
floor  level  using  an  adhesive  formulated 
for  that  purpose. 

Dry  wall  and  panel  installation  means 
the  installation  of  gypsum  dry  wall  to 
studs  or  solid  surfaces  using  an 
adhesive  formulated  for  that  purpose. 

Fiberglass  means  fine  filaments  of 
glass. 

Flexible  vinyl  means  noru-igid 
polyvinyl  chloride  plastic  with  at  least 
5%,  by  weight,  of  plasticizer  content.  A 
plasticizer  is  a  material,  such  as  a  high 
boiling-point  organic  solvent,  that  is 
incorporated  into  an  adhesive  to 
increase  its  flexibility,  workability,  or 
distensibility,  and  may  be  determined 
using  ASTM  Method  E260-73  or  from 
product  formulation  data. 

Floor  covering  installation  means  the 
installation  of  wood  flooring,  indoor 
carpet,  outdoor  carpet,  resilient  tile, 
cove  base,  or  artificial  grass,  using  an 
adhesive  formulated  for  that  purpose. 
Ceramic  tile  is  excluded  from  this 
category. 

Foam  means  a  rigid  or  spongy  cellul?- 
mass  with  gas  bubbles  dispersed 
throughout. 
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Grams  of  VOC  per  liter  of  material 
means  the  weight  of  VOC  per  volume  of 
material  and  can  be  calculated  by  the 
follD^ving  equation: 


W  -W    -W 
Grams  of  VOC  per  Liter  of  Material  -  —^ ^ 


Whet: 

\V\='ycight  of  volatile  compounds,  in 

;tams; 
\\\,  =  \icight  of  water,  in  grams; 
\\\-=  v^cignt  of  e.xempt  compound.s.  in 

itams;  and 
V,„=  plume  of  materinl,  in  liters. 

Ik  yaehold  adhesive  means  any 
adhf  ijive  subject  to  the  cons'uner 
f)ro(i'.|cts  regulations  in  Title  17. 
Division  3.  Subchapter  8.5,  §§94.507- 
945liofthe  California  Code  of 
ReoL  Ha'ions. 

A/ii|i' /purpose  architectural  adhesive 
means  any  adhesive  diat  is  intended  by 
the  r  lanufacturor  to  be  applied  for  the 
installation,  manufactiu-e,  or  repair  of 
varif  ijis  constpjcticn  materials  to  bond 
arch;  JJectural  structures  or 
appi  rtenances.  including  but  not 
limitad  to  dr)-\vall.  subfloor,  panel  deck 
and   umber,  seams,  fiberglass  reinforced 
plastac.  ceiling  tile  and  acoustical  tile. 
Adh^sives  used  to  bond  uninstalled 
cabii^cts.  counters  and  other 
architectural  appurtenances  are  subject 
to  this  adhesive  category. 

Nanmembrane  roof  installation/ 
maintenance  means  any  product  that  is 
intedded  for  the  installation  or  repair  of 
roofsi  and  that  is  not  intended  for  the 
installation  of  prefabricated  single-ply 
flexible  roofing  membrane.  This 
category  includes  plastic  or  asphalt  roof 
cemtjnt,  asphalt  roof  coatings,  or  cold 
application  cement. 

Or^njc  compound  means  a  chemical 
compound  of  carbon  excluding  carbon 
monoxide,  carbon  dioxide,  carbonic 
acid,  metallic  carbides  or  carbonates, 
and  ammonium  carbonate. 

Paiiel  installation  means  the 
installation  of  plywood,  pre-decorated 
hardboard  (or  tileboard).  fiberglass, 
reinforced  plastic,  and  similar  pre- 
decorated  or  non-decorated  panels  to 
studs  or  solid  surfaces  using  an 
adhesive  formulated  for  that  purpose. 

Percent  VOC  by  weight  means  the 
ratio  of  the  weight  of  tJie  VOC  to  the 


weight  of  tlie  mate  rial,  expressed  as  a 
percentage  of  VOC  by  weight.  The 
percent  \'OC  by  weight  can  be 
calculated  es  follows: 

W 
^(  VOCueight  =  — i-xIOO 
W 
\Vher»^: 

U\=\v--ight  of  'v'OCs  in  grams;  antl 
\V=weight  of  material  in  grams. 

Plastic  cement  welding  means  the  use 
of  odhesives  made  of  resins  and  solvents 
^vhich  are  fr.rmulated  to  dissolve  the 
surfaces  of  plastic  to  form  a  bond 
between  mating  surfaces. 

Plastic  foam  means  a  foam 
constructed  of  plastics. 

Plastics  means  various  synthetic 
materials  chemically  formed  bv  the 
polymerization  of  organic  (carbon- 
based)  substances. 

Porous  material  means  a  substance 
which  has  tiny  openings,  often 
microscopic,  in  which  fluids  may  be 
absorbed  or  discharged.  Such  materials 
include  but  are  not  limited  to  paper  and 
corrugated  paperboard. 

Propellent  means  a  fluid  under 
pressure  which  expels  the  contents  of  a 
container  when  a  valve  is  opened. 

PVC/CPVC  welding  adhesive  means 
any  adhesive  intended  by  the 
manufacturer  to  weld  polyvinyl 
chloride  (PVC)  or  chlorinated  pol>'vinyl 
chloride  (CPVC)  plastic  pipe. 

Rubber  flooring  installation  means  the 
installation  of  flooring  material  in 
which  both  the  back  and  top  surfaces 
are  made  of'synthetic  rubber,  and  may 
not  be  in  sheet  or  tile  form. 

Sealant  products  mean  any  material 
with  adhesive  properties  that  is 
formulated  to  be  used  primarily  to  fill, 
seal,  waterproof,  or  weatherproof  gaps 
or  joints  between  two  surfaces.  Sealant 
products  include  sealant,  primers,  and 
caulks. 

Single-ply  roof  membrane 
installation/repair  means  the  installing 

Table  of  VOC  Limits 


or  fixing,  mending  and/or  repairing  of  a 
single-p!y  membrane.  Installation 
inchides.  as  a  minimum,  attaching  the 
edge  of  the  m.cmbrane  to  the  edge  of  the 
roof  and  flashings  to  vents,  pipes,  and 
ducts  that  protrude  throuj^h  the  roof 
Repair  includes  gluing  the  edces  of  tho 
tears  together,  attaching  a  patch  over  a 
b.ole,  and  applying  flashings  to  vents, 
pipes  or  ducts  installed  through  the 
membrane. 

Structural  glazing  means  the  use  of  en 
adhesive/sealant  to  adhere  glass, 
ceramic,  metal,  stone,  or  composite 
panels  to  exterior  building  frames. 

Subfloor  installation  means  the 
installation  of  subP.ooring  material, 
typically  plywood,  over  floor  joists. 
Subflooring  is  covered  by  a  finishcfl 
surface  material. 

Thin  metal  laminating  means  a 
process  of  bonding  multiple  layers  of 
metal  to  metal  or  metal  to  plastic  in  the 
production  of  electronic  or  magnetic 
components  in  which  the  thickness  of 
the  bond  line(s)  is  less  than  .025  mils. 

Tire  repair  means  the  expanding  of  a 
hole,  tear,  fissure,  or  blemish  in  a  tire 
casing  by  grinding  or  grouping,  applying 
adhesive,  and  filling  the  hole  or  crevice 
with  rubber. 

V'CT  means  vinyl  composition  tile. 

(3)  Standards. 

(i)  VOC  limits.  On  and  after  the  dates 
specified  below,  a  person  shall  not 
apply  adhesives.  adhesive  bonding 
primers,  adhesive  primers,  or  sealants 
which  have  a  VOC  content  (grams  of 
VOC  per  liter  of  adhesive,  less  water 
and  exempt  compounds)  in  excess  of 
the  following  limits.  The  sales 
prohibition  in  paragraph  (d)(3;(v)  of  this 
section  shall  apply  to  the  following 
adhesives.  adhesive  bonding  primers, 
adhesive  primers,  or  sealants  except 
where  e.xempted  as  indicated  in 
paragraphs  (d)(3)(v)(C)-<E)  of  this 
section. 


Grams  VOC/liter  adhesive,  less  water  and  exempt  compounds 


1/1/96 


1/1/97 


1/1/98 


Adhesives  products: 

Contact  adhesives  

Fjoor  covenng,  except  ceramic  tile  installation 
Ceramic  tile  installation 


200 
150 
150 


lao 


2351S 
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Grams  VOC/liter  adhesive,  less  water  and  exempt  compounds 

Rubber  floe  installation 

VCT  and  asphait  tile  installation 

Multipurpose  architectural  adhesive 

Cove  base  installation  

PVC  aid  CPVC  welding 

ABS  wsiding  

Other  p:astic  cement  welding  

•      Computer  diSftette  manufacturing 

Nonmembrane  roof  installation/maintenance 

Single-ply  roo«  mer'Ttrane  repair/installation  

Structural  glazmg  

Other  adhesive  products  

Sealants; 

Architectural  and  roadways  

Single  ply  roof  membrane  material  

Nonmembrane  roof  irstallation,'n»intenance  , 

Other  sealants  

Prinf>ers: 

Plastic  cement  welding  primer .-. 

Adhesive  primer 

Singl9-ply  roof  membrane  primer  

Automotive-glass  adhesive  pnmer  

Adhesives  application  onto  substrate: 

Wood 

Metal  

Porous  material  (except  wood) 

Plastic  foam  

Fiberglass  

Flexiole  vinyl  to  fiexiye  viriyl  

Flexible  vinyl  to  other  substrate 

Other  substrates 


1/1/% 


150 
150 
200 
200 
850 
850 
650 
850 
300 
650 
100 
250 

250 
450 
300 
420 

850 
250 
650 
700 

30 
30 

150 
120 
200 
660 
250 
250 


1/1/97 


150 
480 
430 
480 


250 


480 
250 

120 
250 


1/1/S8 


550 


If  an  adhesive  is  used  to  bond 
dissimilar  substrates  together,  except  for 
bonding  flexible  vinyl  to  any  other 
substrate,  Ihe  applicable  substrate 
category  with  the  highest  VOC  content 
shall  be  the  limit  for  that  operation. 
Where  more  than  one  limit  Srora  the 
table  of  VOC  limits  could  apply  to  a 
product  or  application,  the  first  three 
groups  of  limits  (adhesive  products, 
sealants,  and  primers)  shall  be 
applicable  rather  than  the  fourth  group 
of  limits  (adhesives  application  onto 
substrate). 

(ii)  Aerosol  spray  products.  A  person 
shall  not  use  any  adhesive  aerosol  spray 
unless  the  VOC  content,  including  the 
propellent,  does  not  exceed  25  percent 
by  weight. 

(iii)  Cleanup  solvents.  Solvents  used 
for  surface  preparation,  equipment 
cleanup,  and  thinning  operations, 
including  storage  and  disposal  of  VOC- 
containing  materials,  shall  be  subject  to 
the  provisions  and  requirements  of 
§  52.2961(a). 

(iv)  Emission  control  system.  A  person 
may  comply  with  the  provisions  of 
paragraph  (d)(3)(i)  of  tliis  section  by 
using  an  emission  control  system, 
provided  that  this  system  maintains  a 
control  efficiency  (capture  efficiency 
times  destruction  or  removal  efficiency) 


of  the  VOC  emissions  of  at  least  85 
(eightv-  five)  percent  by  weight. 
[v]  Prohibition  of  safes. 

(A)  Except  as  provided  in  paragraphs 
(d)(3)(vj(C)  through  (E)  is  this  section, 
no  person  shall  supply,  sell,  or  offer  for 
sale  any  non-complying  adhesive, 
sealant,  or  adhesive  primer  which,  at 
the  time  of  sale,  is  defined  under  a 
product  category  in  the  table  of  VOC 
limits  of  this  section  after  the  specified 
effective  dates.  This  provision  only 
applies  to  products  that  are  suppfied  to 
or  sold  within  the  affected  area. 

(B)  E,xcept  as  provided  in  paragraphs 
(d)(3)(v){C)  or  (E)  of  this  section,  no 
person  shall  supply,  sell,  or  offer  for 
sale,  any  adhesive  aerosol  which,  at  the 
time  of  sale,  exceed  the  VOC  limits 
listed  in  paragraph  (d)(3)(ii)  of  this 
section  after  the  specified  effective 
dates. 

(C)  The  sales  prohibition  in 
paragraphs  (d)(3)(v)  (A)  and  (B)  of  this 
section  shall  not  apply  to  any  suppher 
or  seller  of  any  adhesive,  sealant,  or 
adhesive  primer  as  follows: 

(1)  Any  adhesive  shipped  outside  of 
the  affected  area  for  use  outside  of  the 
affected  area. 

(2)  The  sale  of  adhesives  to  a  person 
controlling  the  emissions  from  use  of 
those  adhesives  by  using  an  emission 
control  system  pursuant  to  paragraph 

(d)(3)(iv)  of  this  section. 


(D)  The  sales  prohibition  in 
paragraphs  (d)(3)(v)  (A)  and  (B)  of  this 
section  shall  not  apply  to  the  sale  of  any 
adhesive,  sealant,  or  adhesive  primer, 
except  plastic  cement  welding 
adhesives  or  primers,  if  the  product  is 
sold  in  any  container(s)  having  a 
capacity  of  16  ounces  or  less  (net 
volume)  or  1  pound  or  less  (net  weight). 
The  total  weight  or  volume  of  two  or 
more  containers  packaged  together  must 
be  less  than  1  pound  (16  ounces)  to 
qualify  for  this  exemption. 

(E)  The  sales  prohibitions  in 
paragraphs  (dj(3)(v)  (A)  and  (B)  of  this 
section  shall  not  apply  to  any 
manufacture  of  any  adhesive,  sealant,  or 
primer  if  the  manufacturer  has  provided 
an  accurate  compliance  statement  and 
if: 

(J)  The  product  was  not  sold  directly 
to  a  user  or  a  sales  outlet  located  in  the 
affected  area,  or 

[2]  The  produLl  was  sold  to  an 
independent  distributor  that  is  not  a 
subsidiary,  or  under  the  direct  control 
of,  the  manufacturer. 

(vi)  Compliance  statement 
requirement.  The  manufacturer  of  any 
adhesive,  sealant,  or  adhesive  primer 
subject  to  this  determination  shall 
include  a  designation  of  ma.\iraum  VOC 
content  as  supplied,  including  adhesive 
components,  expressed  in  grams  per 
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lit  E  r  of  adhesive  (or  pounds  per  gallon) 
excluding  water  and  e.xempt 
cqmpounds  (percent  by  weight  for 
adhesive  aerosols)  from  the  appropriate 
test  method,  on  labels  or  data  sheets. 
This  designation  shall  include 
recommendations  regarding  thinning, 
reducing,  or  mixing  with  any  other 
VOC-containing  material.  This 
statement  shall  include  the  maximum 
VOC  on  an  as-applied  basis  when  used 
in  accordance  with  the  manufacturer's 
recommendations. 

(vii)  Prohibition  of  specification.  No 
person  shall  solicit,  require  for  use,  or 
specify  the  application  of  any  adhesive, 
primer,  or  sealant  if  such  use  or 
application  results  in  a  violation  of  the 
provisions  of  this  section.  This 
prohibition  shall  apply  to  all  written  or 
oral  contracts. 

(4)  Exemptions. 

(i)  The  provisions  of  paragraphs 
(d)(3)(i)  and  (ii)  of  this  section  shall  not 
apply  to  the  following: 

(A)  Adhesives  used  in  tire  repair, 
provided  the  label  on  the  adhesive  used 
states: 

For  Tire  Repair  Only 

(B)  Assembly  and  manufacturing  of 
undersea-based  weapon  systems. 

(C)  Testing  and  evaluation  of  adhesive 
or  sealant  products  in  any  research  and 
development,  quality  assurance,  or 
anal>'tical  laboratories,  provided  that: 

{!)  A  record  is  kept  of: 

(i)  The  date  when  the  adhesives, 
sealants,  or  adhesive  primers  are  used, 
and  the  type  of  applications(s);  and 

(ii)  The  amount  of  adhesives,  sealants, 
and  adhesive  primers  used  and  the  VOC 
content  of  such  products;  and 

(i7/)  The  amount  of  solvents  used  and 
the  VOC  content  of  such  solvents. 

[2]  Such  records  shall  be  retained  in 
actx)rdance  with  the  provisions  of 
paragraph  (d)(5)  of  this  section. 

(D)  Solvent  welding  operations  used 
in  the  manufacturing  of  medical 
devices. 

(E)  Plaque  laminating  operations 
where  adhesives  are  used  to  bond  a 
clear,  polyester  acetate  laminate  to 
wood  with  lamination  equipment 
installed  prior  to  July  1, 1992.  Any 
person  seeking  to  claim  this  exemption 
shall  notify  EPA  in  writing  that  a 
complying  adhesive  is  not  available. 

(F)  Manufacturing  operations  of  the 
following  products:  diving  suits,  rubber 
bladder^,  inflatable  boats,  life 
preservers,  or  other  products  designed 
for  immersion  in  water  or  fuels.  The 
adhesive  products  used  by  these 
operations  must  be  labelled: 


For  the  Bonding  of  Immersible  Products 
Only 

(ii)  The  provision  of  this  section  shall 
not  apply  to  aerospace  components. 

(iii)  The  provisions  of  this  section 
shall  not  apply  to  any  adhesive  or 
sealant  that  contains  less  than  20  g/L  of 
VOC  per  liter  of  adhesive  or  sealant,  less 
water  and  less  exempt  compounds,  as 
apphed. 

(iv)  Paragraph  (d)(5)  of  this  section 
shall  not  apply  to  facilities  with  a 
combined  use  of  adhesives.  sealants, 
adhesive  primers,  and  solvents  used  in 
a  total  volume  of  less  than  20  gallons  on 
a  calendar  year  basis.  Any  facility 
claiming  this  exemption  must  have 
information  available,  such  as  purchase 
orders,  that  will  allow  for  the 
verification  of  facility  usage. 

(v)  Until  January  1.  1997,  the 
provisions  of  paragraphs  (d)(3)(i)  and 
(ii)  of  this  section  shall  not  apply  to  any 
facility  using  3  gallons  per  day  or  less 
of  adhesive  used  exclusively  for  thin 
metal  laminating  operations,  provided 
that  the  adhesive  contains  less  than  600 
grams  of  VOC  per  liter  of  adhesive,  less 
water  and  less  exempt  compounds,  as 
applied. 

(5)  Reporting  and  Recordkeeping.  Any 
source  within  the  affected  area  that  uses 
greater  than  20  gallons  of  adhesive  and/ 
or  sealant  product  per  year  subject  to 
paragraphs  (d)(3)(i)(A)-(C)  of  this 
section  shall  comply  with  the  following 
requirements: 

(i)  Maintain  a  current  fde  of  each 
adhesive,  sealant,  adhesive  primer,  and 
solvent  in  use  and  in  storage.  The  fde 
shall  provide  all  of  the  data  necessary  to 
evaluate  compliance  and  shall  include, 
but  not  be  limited  to,  the  following 
information,  as  applicable: 

(A)  A  data  sheet  or  material  list  giving 
material  name,  manufacturer 
identification,  and  material  application; 

(B)  Any  catalysts,  reducers,  or  other 
components  used  and  the  mix  ratio;  ajid 

(C)  The  VOC  content  limit  or  vapor 
pressure  limit  from  paragraph  (d)(3)  of 
this  section  and  the  actual  VOC  content, 
as  applied,  or  vapor  pressure  of  the 
adhesive,  sealant,  primer,  or  solvent. 

(ii)  Maintain  records  of  the  monthly 
volume  of  each  adhesive,  sealant, 
primer,  or  solvent  used. 

(iii)  Any  person  using  an  emission 
control  system  as  a  means  of  complying 
with  this  section  shall  maintain  daily 
records  of  key  system  operating  and 
maintenance  procedures  which  will 
demonstrate  continuous  operation  and 
compliance  of  the  emission  control 
device  during  periods  of  emission- 
producing  activities.  Key  system 
operating  parameters  are  those 
necessary  to  ensure  compliance  with 


VOC  content  of  coating  requirements 
such  as  temperatiwes.  pressures,  and 
flowTates. 

(iv)  All  records  shall  be  maintained 
for  at  least  five  years  and  shall  be 
available  for  inspection  and  provided  to 
EPA  upon  request. 

(6)  Tesf  Methods.  For  the  purpose  of 
this  section,  the  following  test  methods 
shall  be  used: 

(i)  VOC  content. 

(A)  The  VOC  content  of  aerosol 
adhesives  and  sealants  shall  be 
determined  by  EPA  Method  24  (40  CFR 
part  60.  appendix  A); 

(B)  The  VOC  content  of  aerosol 
adhesives  or  aerosol  adhesive  primers 
shall  be  determined  using  South  Coast 
Air  Quality  Management  District 
(SCAQMD)  Test  Method  305  for  Aerosol 
Coatings; 

(C)  The  VOC  content  of  emissions 
shall  be  determined  by  EPA  Method  18 
(40  CFR  part  60,  appendix  A);  and 

(E)  The  exempt  compound  content  of 
coatings  shall  be  determined  by  ASTM 
Test  Method  D-4457-85. 

(ii)  Determination  of  collection 
efficiency  of  emission  control  systems. 

(A)  Capture  efficiency.  The  efficiency 
of  the  collection  device  of  an  emission 
control  system,  as  specified  in 
paragraph  (d)(3)(iv)  of  this  section,  shall 
be  determined  by  the  EPA  method 
described  at  §52.741(a)(4)(iii). 

(B)  Destruction  or  removal  efficiency. 
The  efficiency  of  the  control  device,  as 
specified  in  paragraph  (d)(3)(iv)  of  this 
section,  shall  be  determined  by  the  EPA 
method  described  at  §  52.741(a)(4)(iv). 
The  VOC  content  measured  and 
calculated  as  carbon  in  the  control 
device  exhaust  gases  shall  be 
determined  by  EPA  Method  25  or  25A 
(40  CFR  part  60.  appendix  A). 

(iii)  The  active  and  passive  solvent 
losses  from  spray  gun  cleaning  systems 
shall  be  determined  using  SCAQMD's 
"General  Test  Method  for  Determ.ining 
Solvent  Losses  from  Spray  Gun 
Cleaning  Systems,"  dated  October  3, 
1989.  The  test  solvent  for  this 
determination  shall  be  any  lacquer 
thinner  with  a  minimum  vapor  pressure 
of  1 05  mm  of  Hg  at  20  °C.  and  die 
minimum  test  temperature  shall  be 
15  "C. 

(iv)  The  test  method  used  to 
determine  piasticizer  content  and 
flexible  vinyls  shall  be  ASTM  Method 
E260-73,  "General  Gas  Chromatography 
Procedures." 

(e)  Can  and  Coil  Coating  Operations. 

(1)  Applicability.  This  section  shall 
apply  to  all  metal  container,  metal 
closure,  and  metal  coil  coating 
operations  within  the  affected  area 
except  as  specified  in  paragraph  (e)(4)  of 
this  section.  For  the  purposes  of  this 
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section,  the  affected  area  is  tho 
Sacramento  Metro  Area  for  ozon'?  as 
described  at  40  CFR  81.305. 

(2)  Definitions.  For  the  purposes  of 
paragraph  (e)  of  this  section,  tho 
following  definitions  shall  apply.  All 
terms  not  defined  herein  shall  have  the 
meaning  given  them  in  §  52.2950. 

Closure  means  any  component  which 
is  used  to  close  or  seal  a  filled  can,  ).ir, 
or  bottle. 

Coating  applicator  means  an 
apparatus  used  to  apply  a  surface 
coating. 

Coating  lire  means  an  operation  or 
process  for  applying,  drying,  or  bciking 
and/or  curing  surface  coating,  together 
with  associated  equipment,  including  a 
coating  applicator,  flash-off  area,  and 
oven. 

Coil  means  any  flat  metal  sheet  or 
strip  that  is  rolled  or  wound  in 
^concentric  rings. 

Container  means  any  metal  can, 
drum,  pail,  or  tube. 

Dn^m  means  any  cylindrical  metal 
shipping  container  larger  than  12 
gallons  capacity  but  no  larger  than  110 
gallons  capacity. 

End  sealing  compound  means  a 
compound  which  is  coated  onto  can 
ends  and  which  functions  as  a  gasket 
when  the  end  is  assembled  onto  the  t:an. 

Exterior  base  coating  means  a  coating 
applied  to  the  exterior  of  a  can  body, 
end,  or  flat  sheet  to  provide  protection 
to  the  metal  or  to  provide  background 
for  any  lithographic  or  printing 
operations. 

Exterior  end  coating  means  a  coaling 
applied  to  the  exterior  end  of  a  can  to 
provide  protection  to  the  metal. 

Food/beverage  can  means  a  metal 
container  in  which  food  or  beverages 
intended  for  human  or  animal 
consumption  are  packaged. 

Hand  application  method  means  the 
application  of  coating  by  manually  held, 
non-automatic  equipment.  Such 
equipment  includes  paint  brush,  hand 
roller,  trowel,  spatula,  dauber,  rag,  and 
sponge. 

High-volume,  low-pressure  (HVLP) 
spray  means  a  coating  appiic.ition 
system  which  is  designed  to  be  operated 
at  air  and  fluid  supply  pressures  to  the 
gun  of  between  0.1  and  10.0  pounds  per 
square  inch  gauge  (psig). 

Ink  means  any  coaling  used  in  any 
operalion  that  imparts  color,  design, 
alphabet,  or  numerals  on  an  exterior 
surface  of  a  metal  container,  metal 
closure,  or  metal  coil. 

Intc-rior  base  coating  means  a  coating 
applied  to  the  interior  of  a  can  body, 
end,  or  flat  sheet  to  provide  a  protective 
lining  between  the  product  and  the  can. 

Interior  body  spray  means  a  coating 
sprayed  on  the  interior  of  the  can  body 


to  pronde  a  proteciive  film  between  the 
product  and  the  can. 

Metal  container,  metal  closure,  and 
metal  coil  coating  moans  any  coating 
containing  organic  materials  and 
applied  by  spray,  roller,  or  other  moans 
to  the  inside  and/or  outside  surfaces  of 
metal  cans,  drujns,  pails,  lids,  closures, 
or  to  the  surface  of  flat  metal  sheets, 
strips,  rolls,  or  coils  for  further 
industrial  or  commercial  use. 

Meeker  lubricant  means  any  fluid  or 
solid  lubricant  applied  to  a  can  forming 
tool  to  reduce  friction  while  reducing 
the  can  diameter  to  fonn  a  nock. 

Ovenarnish  means  a  coating  applied 
directly  over  a  design  coating  to  reduce 
the  coefficient  of  friction,  to  provide 
gloss,  and  to  protect  the  finish  against 
abrasion  and  corrosion. 

Pail  means  any  cylindrical  metal 
shipping  container  of  from  1-gallon  to 
12-gallon  capacity  and  constructed  of  29 
gauge  or  heavier  material. 

Solvent  cleaning  operation  means  the 
removal  of  loosely  held  uncurcd 
adhesives,  uncured  inks,  uncured 
coatings,  and  contaminants  which 
include,  but  are  not  limited  to,  dirt,  soil, 
and  grease  from  parts,  products,  tool.^, 
machinery,  equipment,  and  general 
work  areas.  Each  distinct  method  of 
cleaning  in  a  cleaning  process  w  liich 
consists  of  a  series  of  cleaning  methods 
shall  constitute  a  separate  solvent 
cleaning  operation. 

Three-piece  can  side  seam  spray 
means  a  coating  sprayed  on  the  exterior 
and/or  interior  of  a  welded,  cemented, 
or  soldered  seam  to  protect  the  exposed 
metal. 

(3)  Standards. 

(i)  VOC  limits.  On  aiid  after  January 
1.  1995,  a  person  shall  not  use  or  apply 
any  coating  on  any  coating  line  of  the 
type  designated  below  which  contains 
any  volatile  organic  compound  in 
excess  of  the  following  limits: 


Coating 


Can  coating  imes: 

Threo-piece  can 
sheet  bsasecoat 
(exleiiof  and  inta- 
rtor  and 
overvarnis^)  

Two-piece  can  exte- 
rior basecoat  and 
ovefvarnish 

Inks  

Can  Interiof  txxty 
spfay: 

Two-piece  can 

Three-piece  can  _. 


vex;  lirT>jts— 

Grams  per  liter  of 

coating,  (ess  water 

and  exemprt  conv 

pounds 


Q't- 


180 


250 
300 


420 
310 


!b/ga! 


1.5 


2.1 
2.5 


3.5 
26 


Coatrng 

VCXD  limits- 
Grams  per  liter  o< 
coating,  les^s  water 
and  exempt  com- 
pounds 

*'L 

Itvgal 

Three-piece  can  side 

seam  spray  

End  seai.ng 
compound: 
Food/'beverage 

cans 

Non-!ood  cans 

Drums,  pails,  arid 
lids— 
Kew: 

Exterior  

Interior  

Recondlioned: 

Exterior  

Inleriof  

Necher  Lutxicants 

Coil  coating  

6o0 

440 
0 

340 
420 

420 
510 
100 
200 

56 

3.7 

0 

2.8 
35 

35 
4  2 
0.8 
17 

(ii)  Emission  control  system.  Ownprs 
and/or  operators  may  comply  with 
paragraph  (e){3)(i)  of  this  section  by 
using  an  emission  control  system, 
provided  that  the  VOC  emissions  £r»).'n 
such  operations  and/or  materials  are 
reduced  in  accordance  with  tho 
following  provisions: 

(A)  The  control  device  shall  maintain 
a  destruction  or  removal  efficiency  of 
the  emissions  from  an  emission 
collection  system  of  at  least  95  (ninety- 
five)  percent,  by  weight;  and 

(B)  The  emission  collection  system 
which  collects  and  transports  emissions 
to  the  air  pollution  control  device(s) 
shall  maintain  a  capture  efficiency  of  at 
least  90  (ninety)  percent,  by  weight,  of 
the  emissions  generated  by  the  sources 
of  emissions. 

(iii)  Transfer  Efficiency.  A  person  or 
facility  shall  not  coat  unless  the  coating 
is  applied  with  properly  operating 
equipmnnt  according  to  operating 
procedures  specified  by  the  equipment 
manufacturer  or  EPA,  and  by  the  use  of 
one  of  the  following  application 
methods: 

(A)  Electrostatic  applicatiop; 

(B)  Flew  coat; 

(C)  Roll  coat; 

(D)  Dip  coat; 

(E)  High-volume,  low-pressun^ 
(IIVLP)  spray; 

(F)  Hand  application  methods;  or 

(G)  Other  coating  application  melhods 
that  are  demonstrated  to  have  a  transfer 
efficiency  at  least  equal  to  HVLP  spray 
equipment  in  the  application,  and 
which  are  used  in  such  a  manner  that 
the  parameters  under  which  they  were 
tested  are  permanent  features  of  the 
method.  Such  coating  application 
methods  shall  be  approved  in  wTiting  by 
LPA. 


Federal  Register  /  Vol.  59.  No.  86  /  Thursday,  May  5.  1994  /  Proposed  Rules 


23513 


(  v)  Cleanup  Solvent  Use.  Solvents 
used  for  surface  preparation,  equipment 
c!p  ihup,  and  thinning  operations, 
jnc  tiding  storage  and  disposal  of  VOC- 
cortjaining  materials,  shall  be  subject  to 
the  provisions  and  requir«ments  of 
§  5;:. 2961  (a),  solvent  cleaning 
operations. 

(")  Prohibition  of  sale.  A  person  shall 
not  ieil  or  uffer  for  sale  for  use  ia  the 
affricted  area  any  coating  which  contains 
VOCs  in  excess  of  the  limits  specified  in 
this  section  for  any  application 
gov^;:ed  by  this  section  unless  the  label 
on  the  product  or  the  data  sheets  for  the 
pro  ibct  clearly  l)ear  the  warning  th.it 
the  Toating  shall  not  be  used  unless 
con  J)iiance  with  this  section  can  be 
ach  $ved. 

(\i3  Prohibition  of  specification. 

(4)  A  person  shall  not  solicit  or 
require  any  other  person  to  use.  in  tlio 
affe:ted  area,  any  coating  or 
con:bination  of  coatings  to  be  applied  to 
any  metal  container,  metal  closure,  or 
met^l  coil  subject  to  the  provisions  of 
tbisisection  that  does  not  meet  tlie  limits 
andlrecuirements  of  this  section. 

(m  Tne  requirements  of  paragraph 
(e)(.'iIvi)(A)  of  this  section  shall  apply  to 
ail  Hritten  or  oral  agreements  executed, 
enteW^d  into,  or  renewed. 

(4  Exemptions.  The  provisions  of  this 


sect:  on  sh.-nll  not  apply  to  the  spray 
coat  ng  of  1  gallon  per  day  or  less  of 
coal  ngs  at  a  single  facility. 

(j  Reporting  and  recordkeeping 
requirements.  Any  person  subject  to  this 
sectilfjn  shall  co.^lpIy  with  the  following 
requirements: 

(i))Maintain  and  have  available  during 
an  inspection,  the  listed  category  of 
each  cf  the  coatings  and  the  type  of 
metall  container,  metal  closure,  and/or 
metajl  coil  to  which  each  coating  was 
applied. 

(ill  Maintain  and  have  available 
durimp  an  inspection,  a  current  Hst  of 
coatings  in  use  which  provides  all  of  the 
coating  data  necessary  to  evaluate 
com gliance,  including  the  following 
information,  as  applicable: 

(a)  Coating,  cataly^.t,  additives,  and 
reducer  used; 
(B^Mix  ratio  of  components  used;  and 
(C)!  VOC  content  of  coating  as  applied. 
(iiij)  Maintain  records  on  a  daily  basis 
inclujding  the  following  information: 

(A)  Coating  and  mix  ratio  of 
components  in  the  coating  used;  and 
(BJIQuantity  of  each  coating  applied, 
(ivj  Control  equipment  records.  Any 
persoln  using  an  emission  control  system 
as  a  rneans  of  complying  with  this 
sectidn  shall  maintain  daily  records  of 
key  system  operating  and  maintenance 
proceidures  \vhich  will  demonstrate 
contiiiuous  operation  and  compliance  of 
the  eiiiissior  control  device  during 


periods  of  emission  producing 
activities.  Key  sy.stem  operaiing 
paramefei-s  are  those  necessary  to  ensure 
compliance  with  paragraph  (e)(3j(ii)  of 
this  section  such  as  temperatures, 
pressures,  and  flowratcs. 

(v)  All  records  shall  be  retained  at  the 
facility  for  at  least  five  years  and  shall 
be  made  available  to  EPA  upon  request. 

(6)  Test  methods.  For  the  purpose  of 
this  section,  the  following  test  methods 
shall  be  used: 

(i)  VOC  content. 

(A)  The  VOC  content  of  coatings 
subject  to  the  provisions  of  this  section 
shall  be  determined  by  EPA  Method  24 
(40  CFR  part  60,  appendix  A). 

(B)  The  VOC  content  of  emissions 
shall  be  determined  by  EPA  Method  18 
(40  CFR  part  60,  appendix  A). 

(C)  The  exempt  compound  content 
s.hali  be  determined  bv  A.STM  Test 
Method  D-4457-55. 

(ii)  Determination  of  efficiency  of 
emission  control  systems. 

(A)  The  efficiency  of  the  collection 
device  of  the  emission  control  system  as 
specified  in  paragraph  (e)(3)(ii)(B)  of 
this  section  shall  be  determined  by  the 
EPA  method  described  at 
§52.741(a}(4)(iii). 

(B)  The  efficiency  of  the  control 
device,  as  specified  in  paragraph 
(e)(3)(ii)(A)  of  this  section,  shall  be  • 
determined  by  the  EPA  meUiod 
described  at  §  r,2.741(a)(4)(iv).  The  VOC 
content  measured  and  calculated  as 
carbon  in  ihe  control  device  exhaust 
gases  shall  be  determined  by  EPA 
Method  25  or  25,A  (40  CFR  part  60, 
appendix  A). 

(iii)  Transfer  Efficiency.  The  transfer 
efficiency  for  other  coating  application 
methods  as  defined  in  paragraph 
(e)(3)(iii)(G)  of  this  section,  shall  be 
determined  in  accordance  with  the 
South  Coast  Air  Quality  Management 
District  (SC^QMD)  test  method  for 
determining  transfer  efficiency  entitled 
"Spray  Equipment  Transfer  Efficiency 
Test  Procedure  for  Equipment  User, 
May  24,  1989."  This  transfer  efficiency 
method  is  approved  for  the  limited 
purpose  of  comparing  alternative 
application  technologies  under 
controlled  conditions.  The  results  of 
these  tests  are  not  transferable  to  a 
production  setti.ng.  The  test  method  is 
not  acceptable  for  dctennining  transfer 
efficiency  to  establish  VOC  emission 
reduction  credits  to  allow  the  use  of 
higher  VOC  coatings,  or  to  estabfish 
VOC  credits  for  L'ading  or  offset 
purposes. 

(fj  Commercial  baksries. 

(1)  Applicability.  Except  as  provided 
in  paragraph  (f)(4)  of  this  section,  this 
section  is  applicable  to  bakery  ovens 
which  bake  yeast-Ieavenod  products. 


For  the  purposes  of  this  section.  Lhe 
effected  area  is  the  Sacramento  Metro 
Area  for  orone  as  de.-xribed  at  40  CFR 
81.305. 

(2)  Definitions.  For  the  purposes  of 
paragraph  (Q  of  this  section,  the 
following  definitions  shall  apply.  All 
terms  not  defined  herein  shall  have  the 
meaning  given  them  in  §  52.2950. 

BaAeryoven  means  a  convection  oven 
which  bakes  yeast-leavened  products, 
including  but  not  limited  to  breads, 
buns,  and  rolls. 

Fermentation  time  means  ttie  eljpsed 
time  between  adding  yeast  to  dough  or 
sponge  and  placing  the  dough  or  sponge 
into  an  oven,  expressed  in  hours. 

Yeast  percentage  means  the  pounds  of 
yeast  added  to  a  hundred  pounds  of 
total  flour  in  the  recipe. 

(3)  Standards. 

(i)  On  and  after  January  1,  1997.  no 
person  shall  operate  a  bakerj'  oven 
subject  to  this  section,  unless  VOC 
emissions  are  controlled  using  an  air 
pollution  control  system  which: 

(A)  Has  been  installed  in  accordance 
with  an  Authority  to  Construct  issued 
by  the  applicable  local  air  pollution 
control  district  or  air  quality 
management  district;  and 

(B)  Includes  an  emission  collection 
system(s}  which  ducts  the  exhaust  gases 
from  all  stacks  and/or  vents  on  all  o'.ens 
to  a  VOC  emission  control  device(s). 
Such  ducting  shall' be  maintained  so  as 
to  be  free  of  visible  holes,  breaks, 
openings  or  separations  between 
adjoining  components  from  which 
fugitive  VOCs  would  be  emitted  to  the 
atmosphere;  and 

(C)  Has  one  or  more  VOC  emission 
control  devices,  each  with  a  destruction 
or  removal  efficiency  of  at  least  95 
percent  by  weight. 

(ii)  For  an  oven  which  conunences 
construction  on  or  after  January  1,  1995, 
owners  and  operators  shall  be  in 
compliance  with  paragraph  (fl(3)(i)  of 
this  section  by  the  date  of 
commencement  of  oven  operation. 

(4)  E.\emptions. 

(i)  The  provisions  of  this  secti^m  shall 
not  apply  to  bal.ery  o'  ens  which  are 
located  at  a  facility  where  the  combined 
ratci!  heat  input  capacity  of  a'l  ovens  is 
less  than  2  million  British  Thermal 
Units  (BTUsj  per  hour. 

(ii)  The  provisions  of  this  section 
shall  not  apply  to  ovens  used 
exclusively  for  the  baking  of  products 
leavened  chemically  w  ithout  yejsf. 

(iii)  The  provisions  of  paragrsph  (f)(3) 
of  this  section  shall  not  apply  to  bakery 
ovens  which  are  located  at  a  fj(  ility 
where  the  uncontrolled  actual  emissions 
of  VOCs  from  all  ovens  combined  is  less 
than  6.5  tons  per  year. 
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(5)  Reporting  and  Recordkeeping.  A 
person  operating  a  bakery  oven  subject 
to  this  section  shall  maintain  records  in 
accordance  with  the  following: 

(i)  Maintain  current  records  necessary 
to  determine  emissions  for  each  oven 
including,  but  not  limited  to.  type  of 
each  yeast-leavened  baked  product, 
\cast  percentage  for  each  product,  and 
fermentation  time  for  each  product; 

(ii)  Maintain  monthly  records  of 
production  rates,  by  weight,  of  finished 
baked  product  for  each  yeast-leavened 
product;  and 

(iii)  For  control  equipment  subject  to 
paragraph  (f)(3)  of  this  section,  maintain 
daily  records  of  key  system  operating 
and  maintenance  procedures  which  will 
demonstrate  continuous  operation  and 


compliance  of  the  emission  control 
device  during  periods  of  emission 
producing  activities.  Key  system 
operating  parameters  are  those 
necessary  to  ensure  compliance  with 
paragraphs  (f)(3)  (i)  and  (ii)  uf  this 
section  such  as  temperature,  pressure, 
and  flow  rates. 

These  records  shall  be  maintained  on 
site  for  at  least  five  years  and  sl'.all  be 
made  availibl'i  to  EPA  upon  request. 

(6)  Test  Methods. 

(i)  For  the  purposes  of  this  section, 
\'OC  emission  factors  for  each  yeast- 
leavened  bakery  product  shall  be 
determined  in  accord^mce  with  the  table 
of  bakery  emission  factors  in  this 
section.  Annual  emission  rates  shall  be 
calculated  by  using  those  emission 

Table  of  Bakery  Emission  Factors 


factors  and  the  aiuiual  production  rate 
for  each  yeast-leavened  finished  bakery 
product.  Alternatively.  VOC  emission 
factors  for  any  >  east-leavened  bakery 
product  may  be  determined  by  the 
method(s)  specified  in  paragraph 
(f)(6)(ii)  of  this  section,  together  with 
exhaust  flow  rates  and  oven  throughput. 

(ii)  Measurement  of  VOC  emission 
control  device  efficiency  subject  to 
paragraph  (n(3)(i)(C)  of  this  section  shall 
be  conducted  in  accordance  with  the 
EPA  method  described  at 
§  .S2.741(a)(4)(iv).  The  VOC  content 
measured  and  calculated  as  carbon  in 
the  control  device  exhaust  gases  shall  be 
determined  by  EPA  Method  25  or  25A 
'40  CFR  part  60.  appendix  A). 


Y 

• 

Emission  (actors 

Yt' 

Emission  factor" 

Yt' 

Emission  factor* 

■ 

1  0 

0.8488 

11.0 

5.2947 

21.0 

9.7405 

1  5 

1.0711 

11.5 

5.5170 

21.5 

9.9628 

20 

1.2934 

12.0 

5.7393 

22.0 

10.1851 

2.5 

3.0 
35 

1.5157 

12.5 

5.9616 

22.5 

10.4074 

1 .7380 

13.0 

6.1839 

23.0 

10.6297 

1 .9603 

13.5 

6.4061 

23.5 

10.8520 

4  0 

2.1826 

14.0 

6.6284 

24.0 

11.0743 

4  5 

2.4049 

14.5 

6.8507 

24.5 

1 1 .2966 

50 

2.6272 

15.0 

7.0730 

25.0 

11.5189 

55 

2.8495 

15.5 

7.2953 

25.5 

11.7412 

60 

3.0718 

16.0 

7.5176 

26.0 

1 1 .9635 

65 

3.2941 

16.5 

7.7399 

26.5 

12.1857 

70 

3.5163 

17.0 

7.9622 

27.0 

12.4080 

75 

3.7386 

17.5 

8.1845 

27.5 

12.6303 

8.0 
85 

3.9609 
4.1832 

18.0 
18.5 

8.4068 
8.6291 

28.0 
28.5 

12.8526 
13.0749 

9  0 

4.4055 

19.0 

8.8514 

29.0 

13.2972 

95 

4.6278 

19.5 

9.0737 

29.5 

13.5195 

10.0 

4.8501 

20.0 

9.2959 

30.0 

13.7418 

10.5 

5  0724 

20.5 

9.5182 

•  Yt=(Yeast  Percentage)  x  (Fermentation  Time) 

If  yeast  IS  added  m  two  steps:  ^^        .      ,  .  . 

Yt=(percentage  of  Initial  yeast  addition)  x  (time  from  initial  yeast  addition  to  placement  in  oven) 
♦(percentage  of  second  yeast  addition)  x  (time  from  second  yeast  addition  to  placement  in  oven) 
••b  Emission  Factor=pounds  of  VOC  per  ton  of  finished  tiaked  product. 


(g)  Municipal  solid  ixaste  landfills. 

(1)  Appticability.  This  section  shall 
apply  to  all  municipal  solid  waste 
(MSW)  landfills  with  a  maximum 
design  capacity  of  greater  than  111,000 
tons  of  solid  waste,  although  facilities 
that  have  received  less  than  500,000 
tons  of  decomposable  solid  waste 
during  their  operational  hietime  are 
only  subject  to  the  requirements  of 
paragraph  (g)(5)(i)  of  this  section.  The 
refuse  density  shall  be  assumed  to  be 
1,300  pounds  per  cubic  yard  and  the 
decomposable  fraction  shall  be  assumed 
to  be  70%  by  weight  unless  other  site- 
specific  factors  are  submitted  to  and 
approved  by  EPA.  For  the  purposes  of 
this  section,  the  affected  area  refers  to 
the  Sacramento  Metro  Area  for  ozone  as 
described  at  40  CFR  81.305. 


(2)  Definitions.  For  the  purposes  of 
paragraph  (g)  of  this  section,  the 
following  definitions  shall  apply.  All 
terms  not  defined  herein  shall  have  the 
meaning  given  them  in  §  52.2950. 

Active  landfill  means  any  MSW 
landfill  which  received  waste  at  any 
time  during  the  past  six  months. 

Baseline  condition  means  there  are  no 
leaks  existing  at: 

(1)  Any  location  on  the  surface  of  the 
landfill  covered  by  final  cover; 

(2)  Any  location  on  the  surface  of  the 
landfill  which  has  been  covered  by 
intermediate  cover  for  over  6  months; 
and 

(3)  Any  location  along  the  gas  transfer 
path  of  the  gas  collection  system. 

Control  device  means  any  device  that 
disposes  of  the  collected  gas  by  one  or 
more  of  the  following  means: 


combustion,  gas  treatment  and 
subsequent  sale,  sale  and  processing  off 
site,  or  other  equivalent  methods. 

Decomposable  solid  waste  means  any 
material  which  is  not  non- 
decomposable  inert  solid  waste. 

Design  capacity  means  the  maximum 
amount  of  waste  a  landfill  can  accept, 
as  specified  in  the  construction  permit 
issued  by  the  county  or  State  agency 
responsible  for  regulating  the  landfill. 

Destruction/treatment  efficiency 
means  a  measure  of  the  ability  of  the 
control  device  to  combust,  transform,  or 
otherwise  prevent  the  emissions  to  the 
atmosphere  of  non-methane  organic 
compounds  in  landfill  gas.  expressed  as 
a  percentage. 

Energy  recovery  equipment  means  any 
equipment  that  uses  landfill  gas  to 
produce  useful  energy. 


O! 
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:  xcavation  means  any  movement  of 
laii  IfiU  cover  that  triggers  notification 
rF(  lirements  of  any  government  apencv. 
■  inal  cover  means  cover  material  that 
is  )jDp!ied  on  areas  uhcre  additional 
ce  fe  are  not  to  be  constructed  and. 
thctefore.  must  be  highly  resistant  to 
erciiion. 

'hs  rollection  system  means  a  series 
:plIectors  and  associated  piping  and 
eq  liipment  which  provides  a  gas  transfer 
pa  h  to  the  control  device. 

tics  transfer  path  means  the  piping, 
pu^ps,  and  other  equipment  used  to 
transfer  evolved  landfill  gas  from  the 
point  of  gas  evolution  lhroiit;h  the 
cofiiro!  device. 

i{our.fhold  waste  means  anv  solid 
u-a|s»R  {including  garbage,  trash,  and 
sr.nitary  waste  in  septic  tanks)  derived 
frtih-^  households  (including  single  and 
:r.;  hiple  residences,  hotels  and  motels, 
bufikhuuses.  fiinger  stations,  crew 
cu^rlf-is.  campgrounds,  picnic  grounds, 
and  day-use  recreation  areas). 

Kidustrial  solid  waste  means  solid 
waste  peneratL^d  by  manufacturing  cr 
inc  astrial  processes,  that  is  not  a 
baaa.'-dous  waste  regulated  under 
."■-ul:  title  C  of  the  Resource  Conser\ation 
anil  Recovery  Act  (42  U.S.C.  6901- 
P9?i2k).  Such  waste  may  include,  but  is 
notj  limited  to,  the  following 
maiufacturing  processes:  electric  power 
gen  oration;  fertilizer/agricultural 
chemicals;  food  and  related  product.s/ 
by-  products;  inorganic  chemicals;  iron 
anc  steel  manufacturing;  leather  and 
leather  products;  nonferrous  metals 
majiufacturing/foundries;  organic 
chetnicals;  plastics  and  resins 
manufacturing;  pulp  and  paper 
indust."^ ;  rubber  and  miscellaneous 
plailic  products;  stone,  glass,  clay,  and 
conprf.'te  products;  textile 
maoufacturing;  transportation 
equjipment;  and  water  treatment.  This 
teriti  does  not  include  mining  waste  or 
oil  $nd  gas  waste. 

Ii^temnediate  cover  means  cover 
niatiJri'il  that  is  applied  on  areas  where 
additional  cells  are  not  to  be 
con  itructod  for  extended  periods  of  tiinr- 
and,  therefore,  must  resist  erosion  for  a 
Ion;  er  pcTiod  of  time  than  daily  cover. 
L  :pafi]l  means  an  area  of  land  or  an 
exc<  iation  in  which  wastes  are  placed 
for  ])ermanent  disposal,  and  which  is 
not  i}land  application  unit,  surface 
imp[|undnient,  injection  v.vU.  or  waste 
pile 

Li  ihdfill  gas  means  any  gas  derived 
throiigh  a  n.ntural  process  through  the 
decoinposition  of  organic  waste 
depjpited  in  a  landfill  or  from  the 
evolution  of  volatile  organic  spRcii-s  in 
the  v'aste. 

Leak  means  any  point  whore  the 
cfmcentration  of  total  organic 


compounds  measured  as  methane 
exceeds  1000  ppm  by  volume  except 
non-repeatable  momentary  readings. 
Lef:k  free  means  the  absence  of  the 
evidence  of  "leaks." 

MunicipaJ  solid  waste  (MSW)  landfill 
means  an  entire  disposal  facility  in  a 
contiguous  geographical  space  where 
hou.sehold  waste  is  placed  in  or  on  land. 
An  MSW  landfill  may  also  receive 
comme.'-ci:,l  waste,  sludges,  and 
industrial  solid  waste.  Portions  of  an 
.K!.S\V  landfill  may  be  separated  by 
access  reads.  An  MSW  landfill  mav  be 
publicly  or  privately  owned. 

\'on-'drcnmposable  inert  solid  wayte 
means  materials  which  do  not  degrade 
biologically  to  form  lanrifill  gas. 
Evamples  include,  but  are  not  li.mited 
to:  earth,  rock,  concrete,  clay  protiucts, 
inert  tailings,  plaster  board,  glass,  inert 
slag,  asbestos,  and  demoliiion  materials 
containing  less  than  10%  by  volume 
wood  a.nd  metals. 

Non-mcthnne  organic  compounds 
l.\'\fOC)  means  any  compound  in  a 
gaseous  state  at  standard  temperature 
and  pressure  which  contains  at  least  one 
atom  of  carbon  except:  methane,  carbon 
monoxide,  carbon  dioxide,  metallic 
carbides,  carbonates,  and  carbonic  acid, 
as  measured  according  to  paragraph 
(j.')(6)  of  this  sectir^n 

Non-repeatable.  momentaty  readings 
means  indications  of  the  presence  of 
organic  gases  using  a  detector  meeting 
the  apparatus  requirements  of  EPA 
Method  21  (40  CFR  part  GO.  appendix  A) 
which  persist  for  less  than  5  seconds 
and  do  not  rf<;ur  when  the  sampling 
probe  is  placed  in  the  same  location  for 
at  least  twice  the  response  time  of  the 
instniment. 

Owner  means  the  fee  owner  of  a  solid 
waste  disposal  site  and  the  person  who 
thrtiugh  lease,  or  other  arrangement 
with  the  fee  owner  is  responsible  for 
complying  with  all  applicable  federal, 
.st.-«to  and  loc.il  requirements  for  landfill 
gas  emissions.  provid»?d  that  upon  the 
expiration  of  such  person's 
responsibility  for  landfill  gas  emissions 
under  such  lease  or  other  arrangemenl 
the  fee  ov.ner  shall  be  deemed  the 
owner.  Where  specific  rcquin-n.enfs  of 
this  section  apply  to  equipment  at  the 
N!SW  landfill  that  is  owned  or  operrjfed 
■by  a  second  party  other  than  the  fee 
owner,  the  second  party  shall  be 
deemed  the  owner  for  the  purpo.-;*?  of 
such  section  requirements  as  they  relate 
tt)  such  equipment. 

Penmeter  means  the  outer  beu.adar* 
of  the  MSW  landfil!  property. 

Qiiorter  means  the  months  that  dc-fine 
a  "quarter."  These  are;  January, 
Februan,-  and  March  (1st  quarter  ends 
on  March  31);  April,  May  and  June  (2nd 
quarter  ends  on  June  ^0):  July,  August 


and  September  (3rd  quarter  ends  on 
September  .30);  and  October,  November 
and  December  {4th  quarter  ends  on 
December  31). 

Sludge  me;uis  any  solid,  sem.i-soUd, 
or  liquid  was»e  generated  from  a 
municipal,  commercial,  o;  industrial 
wastewater  treatment  plant,  water 
supply  treatment  plant,  or  air  pollution 
control  facility  exclusive  of  the  treated 
effluent  from  a  wastewater  treatment 
pkint. 

Solid  waste  means  any  garbage, 
refuse,  sludge  from  a  waste  treatment 
plant,  water  supply  treatment  plant,  or 
air  pollution  control  facility  and  other 
discarded  material,  including  solid, 
liquid,  semi-solid,  or  contained  gaseous 
material  resulting  from  industrial, 
commercial,  mining,  and  agricultural 
operations,  and  from  community 
acti\ities,  but  does  not  include  solid  or 
dissolved  materials  in  domestic  sewage, 
or  solid  or  dissolved  materials  in 
irrigation  return  flows  or  industrial 
discharges  that  are  point  sources  subject 
to  permit  requirements  under  33  U.S.C. 
1342.  or  sources  of  special  nuclear,  cr 
by-product  material  as  defined  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(42  U.S.C.  2011  etseq.) 

(3)  Standards. 

(i)  Gas  collection  system. 

(A)  The  owner  shall  install  and 
operate  a  gas  collection  system  which 
prevents  overdraw  that  can  cause  fires 
or  damage  to  the  collection  system 
while  collecting,  in  each  quarter,  at  lea^t 
•J0%  of  the  target  volume  established  for 
that  quarter. 

(B)  The  owner  shall  use  the 
procedures  in  paragraph  (g)(6)(i)  of  this 
section  to  establish  baseline  conditions. 
The  owner  may  re-establish  basf:line 
conditions  using  the  procedures  in 
paragraph  (g){6){i)  of  this  section  at  any 
time.  Each  time  that  baseline  o«nditions 
are  achieved,  the  owner  shall  measure 
and  record: 

(I)  The  baseline  gas  collection 
flowrate,  in  standard  cubic  feet  per 
minute  (.SCFM)  fur  the  entire  landfill; 
aid 

[2]  The  ba.seline  oxygen  conccntiation 
in  the  collected  landfill  gas  stream  at  the 
inlet  to  the  control  device  before  adding 
comhustion  air. 

The  owner  shall  notify  EPA  at  least 
five  days  prior  to  each  establishment  of 
baseline  conditions  so  th.3t  EPA 
personnel  may  be  on  site  to  confirm  that 
baseline  conditions  exist. 

(C)  The  owner  shall  measure  and 
rcTord  the  ovygen  concentration  at  the 
inlet  to  the  control  device  on  at  least 
four  days  each  week.  Each  sampling  run 
shall  last  at  least  twice  the  rt?sponse 
time  of  the  analyzer.  Each  sampling  nm 
shall  establish  the  oxygen  concentration 
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for  all  preceding  hours  retroactive  to  the 
hour  of  the  previous  measurement. 

(D)  The  owner  shall  monitor  the  total 
gas  collection  flowrate  for  the  landfill  at 
least  once  every  15  minutes  and  keep 
records  at  least  once  per  hour.  A  chart 
recorder  may  be  used  for  this  purpose. 

(E)  Within  two  weeks  after  the  end  of 
each  quarter  the  owner  shall  determine 
the  overall  effectiveness  of  the  gas 
collection  system  for  the  past  quarter. 
To  make  such  a  determination,  the 
owner  shall  meet  the  following 
requirements. 

[1]  The  owner  shall  establish  a 
quarterly  target  for  the  volume  of 


landfill  gas  to  be  collected.  The  target 
volume  shall  be  the  time-weighted 
average  of  all  baseline  collection 
flowTates  (SCFM)  established  pursuant 
to  paragraph  (g)(3)(i)(B)  of  this  section 
during  the  quarter,  multiplied  by  the 
number  of  minutes  in  the  quarter.  The 
volume  is  calculated  as  follows: 
Quarterly  target  volume= 


£SCFM.t.x£t, 


1^1 


I'. 

t-i 


or  simply. 


isCFM.t. 


1=1 

(2)  Each  hourly  flowrate  record  during 
which  the  measured  oxygen 
concentration  (established  in  paragraph 
(g)(3)(i)(C)  of  this  section)  exceeds  the 
current  baseline  oxygen  concentration 
(established  in  paragraph  (g)(3)(i)(B){2) 
of  this  section)  by  a  measured  value 
greater  than  2%  ox)gen,  shall  be 
corrected  using  the  following  equation: 


Corrected  Flow  -  Measured  Flow  x 


20.9 -Oj  measured  (^c) 
^  20.9- ©2  baseline  CZr)  ^ 


(3)  The  owner  shall  use  this  corrected 
flowrate  data  to  calculate  the  total 
volume  of  gas  collected  for  the  quarter. 

(F)  If  the  volume  of  gas  collected  in 
any  quarter  is  less  than  90%  of  the 
tcuget  volume  established  for  that 
quarter,  the  owner  shall  be  in  violation 
of  this  section  and  shall  re-establish 
baseline  conditions  pursuant  to 
paragraph  (g)(3)(i)(B)  of  this  section 
within  the  first  two  weeks  of  the 
following  quarter. 

(G)  Notwithstanding  the  requirements 
of  paragraph  (g)(3)(i)(F)  of  this  section, 
the  owner  of  any  active  landfill  shall  re- 
establish baseline  conditions  pursuant 
to  paragraph  (g)(3)(i)(B)  of  this  section  at 
least  once  every  six  months. 

(H)  The  owner  shall  install  and 
operate  a  gas  collection  system  that 
effectively  captures  the  gas  that  is 
generated  within  the  landfill.  The 
collection  system  shall: 

(I)  Be  designed  to  handle  the 
maximum  expected  gas  flowrate  over 
the  lifetime  of  the  gas  control  or 
treatment  system  equipment  from  the 
entire  area  of  the  landfill  that  warrants 
control.  For  the  purposes  of  calculating 
the  maximum  expected  gas  generation 
flowrate  from  the  landfill  to  determine 
compliance,  the  following  equation 
shall  he  used: 


kR(l-e"') 


where 

Qn,=maximum  expected  gas  generation 

flow  rale,  mVyr; 
U.-refuse  methane  generation  potential. 

m  VMg  refuse; 
K=average  annual  acceptance  rate.  Mg/ 

yr; 
k=methane  generation  rate  constant, 
•  - ' ;  and 


t=age  of  the  landfill  plus  the  gas  mover 
equipment  life  or  active  life  of  the 
landfill,  whichever  is  less,  in  years. 

A  value  of  230  m  VMg  shall  be  used  for 
Lp.  A  value  of  0.02  year-  '  shall  be  used 
for  k.  A  value  of  15  years  shall  be  used 
for  gas  mover  equipment  life.  The  active 
life  of  the  landfill  is  the  age  of  the 
landfill  plus  the  estimated  number  of 
years  until  closure. 

(2)  Collect  gas  from  each  area,  cell,  or 
group  of  cells  in  the  landfill  in  which 
refuse  has  been  placed  for  a  period  of 
two  years  or  more.  For  the  purposes  of 
calculating  the  area  of  influence  of  the 
gas  collection  system  to  determine 
compliance,  the  owner  shall  use  the 
EPA  method." 

(3)  Collect  gas  at  a  sufficient 
extraction  rate.  For  the  purpose  of 
demonstrating  whether  the  gas 
collection  system  flowrate  is  sufficient 
to  determine  compliance,  the  owner 
shall  measure  gauge  pressure  in  the  gas 
collection  header.  If  a  positive  pressure 
exists,  the  gas  collection  system  fiowrate 
shall  be  increased  until  a  negative 
pressure  is  measured.  If  the  gauge 
pressure  at  a  wellhead  is  positive,  the 
valve  shall  be  opened  to  restore  negative 
pressure.  If  negative  pressure  cannot  be 
achieved,  an  additional  well  shall  be 
added. 

(I)  The  owner  shall: 

[1]  Maintain,  monitor,  operate,  and 
improve  as  nocessarj'  the  gas  collection 
system  and  landfill  cover  to  prevent 
leaks  from: 

(/)  All  locations  on  the  surface  of  the 
landfill  covered  by  final  cover- 

(jj)  .\11  locations  on  the  surface  of  the 
landfill  which  have  been  covered  by 


1^  Proposed  rule  published  in  the  Federal 
Rei;ister  of  May  30.  1991  (56  FR  2451 11. 


intermediate  cover  for  over  six  months; 
and 

(Hi)  All  locations  along  the  gas 
transfer  path  of  the  gas  collection 
system. 

When  a  leak  is  identified,  it  shall  be 
conspicuously  tagged  with  a  marker 
which  displays  the  date  of 
identification.  The  marker  shall  not  be 
removed  until  the  leak  is  repaired. 
(Markers  placed  by  EPA  personnel  may 
be  removed  only  by  EPA  personnel, 
except  as  necessary  during  the  repair  of 
leaks.)  Within  15  calendar  days  of 
identification,  each  leak  shall  be 
repaired  to  a  leak-free  state  unless  such 
repair  requires  excavation.  Where  repair 
requires  excavation,  the  owner  shall 
submit  an  excavation  plan  for  approval 
by  EPA  which  shows  that  repairs  will  be 
made  promptly  and  which  specifies  the 
expected  date  of  completion.  The  owner 
is  in  violation  of  this  section  if  the  leak 
is  not  repaired  within  15  calendar  days 
of  identification,  or  if  an  excavation 
plan  is  not  submitted  to  EPA  within  15 
calendar  days  after  the  date  of 
identification. 

[2)  Repair  leaks  to  a  leak-free  staiu 
usinr,  at  least  one  of  the  following 
methods: 

(/)  Inc  leasing  the  collection  rale  ot 
existing  wells. 

(;7)  Repairing  the  landfill  covor. 

[iii)  Installing  additional  collection 
wells. 

(;\)  Repairing  the  gas  transfer  path. 

()1  Whenever  previously  buried  waste 
is  brou{,ht  tn  the  surface  duri.ng 
inslcjlhition  or  preparation  of  wells, 
trenches,  piping,  or  other  equipment,  or 
when  solid  waste  is  to  be  excavated  and 
movt^d,  the  owner  shall  cover  the 
excavated  waste  using  fresh  soil,  plastic 
sheeting,  vapor  retarding  foam,  or  other 
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California  Integrated  Waste  Management 
Board  approved  "Alternate  Daily 
Cover,"  by  the  end  of  the  working  day 
or  as  necessary  to  prevent  a  public 
nuisance. 

(ii)  Control  equipment.  All  landfill 
gases  collected  pursuant  to  this  section 
shall  be  processed  using  control  devices 
that  meet  the  following  reauirements: 

(A)  All  control  devices  shall  meet 
either  of  the  following  requirements: 

[1)  Have  a  non-methane  organic 
compound  (NMOC)  destruction/ 
treatment  efficiency  of  at  least  98%  by 
weight;  or 

!  [2]  Reduce  the  NMOC  concentration 
at  Ihe  outlet  of  the  control  device  to  30 
ppm  measured  as  methane  and 
corrected  to  3%  oxygen. 

(B)  Open  flares  used  as  control 
devices  shall  be  designed  and  operated 
in  accordance  with  §  60.18. 

(C)  The  owner  shall  demonstrate  that 
each  control  device  meets  the 
requirements  of  this  section  using  the 
source  testing  procedures  in  paragraphs 
(g)(6)  (iv)  and  (vi)  of  this  section.  Source 
testing  shall  be  performed  when  the 
device  begins  operation.  Flares  shall  be 
source  tested  to  demonstrate  continuing 
compliance  every  two  years  thereafter. 
All  other  control  devices  shall  be  source 
tested  annually  to  demonstrate 
continuing  compliance. 

(iii)  Violations.  Failure  to  comply 
with  any  provision  of  this  section  shall 
constitute  a  violation  of  the  section. 

(iv)  Compliance  schedule. 

(A)  The  owner  of  any  MSW  landfill 
subject  to  the  requirements  of  this 
section  shall  demonstrate  compliance 
with  this  section  no  later  than  Julv  1, 
1997. 

(4)  Exemptions. 

ti)  This  section  shall  not  apply  to  sites 
t  have  received  only  hazardous 
wi$te. 

(ii)  The  provisions  of  paragraph 
(gj(3)(ii)  of  this  section  shall  not  apply 
to  control  devices  for  which  a 
construction  pennit  was  issued  by  the 
applicable  air  pollution  control  district   . 
or  air  quality  management  district 
before  March  1,  1995,  provided  that  the 
control  device  has  a  NMOC  destruction/ 
treatment  efficiency  of  at  least  90%  by 
weight  or  reduces  the  NMOC 
concentration  at  the  outlet  of  the  control 
device  to  30  ppm  or  less  measured  as 
methane  corrected  to  3%  oxvgen,  and 
annual  source  testing  for  NOx.  CO  and 
NMOC  is  performed  simultaneously 
using  the  procedures  in  paragraphs 
(g)(6)(iv)  and  (vi)  of  this  section. 

(5)  Reporting  and  Recordkeeping.  The 
following  reporting  requirements  shall 
each  apply  independently: 

(i)  Each  owner  of  an  MSW  landfill 
having  a  maximum  design  capacity 
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greater  than  100,000  megagrams  (Mg) 
(111,000  tons)  shall  submit  an  initial 
design  capacity  report  to  EPA. 

(A)  The  initial  design  capacity  report 
shall  contain  the  following  information: 

(1)  A  map  or  plot  of  the  landfill, 
providing  the  size  and  location  of  the 
landfill,  and  identifying  all  areas  where 
refuse  may  be  landfilled  according  to 
the  provisions  of  the  state  or  county 
permit; 

[2)  The  maximum  design  capacity  of 
the  landfill.  Where  the  maximum  design 
capacity  is  specified  in  the  state  or 
county  construction  or  Resource 
Conservation  and  Recovery  Act  (RCR.^) 
pennit,  a  copy  of  the  permit  specifying 
the  maximum  design  capacity  may  be 
submitted.  If  the  maximum  design 
capacity  of  the  landfill  is  not  specified 
in  the  permit,  the  maximum  design 
capacity  must  be  calculated  using  good 
engineering  principles.  The  calculations 
must  be  provided,  along  with  such 
parameters  as  depth  of  refuse,  refuse 
acceptance  rate,  and  compaction 
practices.  The  state,  county,  or  EPA  may 
request  other  reasonable  information  as 
may  be  necessary  to  verify  the 
maximum  design  capacity  of  the 
landfill. 

(B)  An  amended  design  capacity 
report  must  be  submitted  to  EPA 
providing  notification  of  any  increase  in 
the  size  of  the  landfill,  whether  the 
increase  results  from  an  increase  in  the 
permitted  area  or  depth  of  the  landfill, 
a  change  in  the  operating  procedures,  or 
any  other  means  which  results  in  an 
increase  in  the  maximum  design 
capacity  of  the  landfill.  The  amended 
design  capacity  report  must  be 
submitted  within  90  days  of  the 
issuance  of  an  amended  construction  or 
operating  permit,  or  the  actual  use  of 
additional  land,  or  the  change  in 
operating  procedures  which  will  result 
in  an  increase  in  maximum  design 
capacity,  whichever  comes  first. 

(ii)  Each  owner  who  installs  a  gas 
collection  system  and/or  control  system 
described  in  paragraph  (g)(3)  of  this 
section,  shall  perform  an  initial 
performance  test  as  described  in  §  60.8. 
The  initial  performance  test  report  shall 
include,  but  not  be  limited  to,  the 
following: 

(A)  A  diagram  of  the  collection  system 
showing  vertical  extraction  well 
spacing,  including  the  locations  of  any 
areas  excluded  from  collection  and  the 
proposed  sites  for  the  future  addition  of 
wells; 

(B)  The  documentation  of  the 
presence  of  asbestos  for  each  area  from 
which  collection  wells  have  been 
excluded  based  on  the  presence  of 
asbestos; 


(C)  The  sum  of  the  gas  generation 
rates  for  all  areas  from  which  collection 
wells  have  been  excluded  based  on  the 
presence  of  nondegradable  materials 
and  the  calculations  of  the  gas 
generation  rate  for  each  excluded  area; 
and 

(D)  The  provisions  for  increasing  gas 
mover  capacity  with  increased  gas 
generation  rate,  if  the  present  gas  mover 
is  inadequate  to  move  the  maximum 
flowTate  expected  over  the  life  of  the 
landfill. 

(iii)  Each  owner  of  a  controlled 
landfill  shall,  within  48  hours,  report  to 
EPA  by  telephone  any  malfunction, 
shutdown,  or  other  event  causing  a 
reduction  in  the  gas  collection  rate. 

(iv)  If  any  portion  of  the  gas  collection 
system  is  shut  down  which  resuhs  in  a 
gas  collection  flowxate  of  less  than  80% 
of  the  target  volume  for  longer  than  24 
hours  due  to  scheduled  or  unscheduled 
maintenance  activities,  equipment 
breakdown,  or  any  other  reason,  the 
owner  shall  notify  EPA  by  telephone 
within  48  hours  of  the  detection  of  such 
shutdown.  A  written  follow-up  report 
shall  be  forwarded  to  EPA  within  15 
calendar  days  describing  the  duration 
and  reason  for  the  shut  down. 

(v)  Each  owner  of  a  controlled  landfill 
shall  submit  a  closure  report  to  EPA  For 
the  purposes  of  this  section,  closure 
means  that  refuse  is  no  longer  being 
placed  in  the  landfill,  and  that  no 
additional  wastes  will  be  placed  into  the 
landfill  without  filing  a  notification  of 
modification.  EPA  may  request  such 
additional  information  as  may  be 
reasonably  necessary  to  verify  that 
permanent  closure  has  taken  place. 

(vi)  Each  owner  of  a  controlled 
landfill  shall  submit  an  equipment 
removal  report  to  EPA  prior  to  removal 
or  cessation  of  operation  of  the  control 
equipment. 

[A]  The  equipment  removal  report 
shall  contain  the  following  items: 

[1]  A  copy  of  the  closure  report 
submitted  in  accordance  with  paragraph 
(g)(5)(v)  of  this  section; 

[2]  A  copy  of  the  initial  performance 
test  report  demonstrating  that  the  15- 
year  minimum  control  period  has 
expired:  and 

(5)  Dated  copies  of  the  three 
successive  NMOC  emission  rate  reports 
demonstrating  that  the  landfill  is  no 
longer  emitting  above  the  level  of  the 
standard. 

(B)  EPA  may  request  such  additional 
information  as  may  be  reasonably 
necessary  to  verify  that  all  of  the 
conditions  for  removal  have  been  met. 

(vii)  The  following  records  shall  be 
maintained  in  written  form  at  the  MSW 
landfill  for  a  period  of  five  years  from 
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the  date  of  each  entry  and  shall  be  made 
available  to  EPA  upon  request: 

(A)  Records  of  the  gas  collection 
flowTate.  in  SCFM,  and  the  oxygen 
concentration,  for  each  time  that 
baseline  conditions  are  established. 

(B)  Records  of  continuous 
measurements  (at  least  hourly  records  or 
a  chart  record)  of  the  total  gas  ccUecti'jn 
flowTate.  in  SCFM.  includmg  notes 
describing  the  reasons  for  down-tinr.s 

(C)  Records  of  the  oxygen 
concentration  measured  at  the  inl^t  to 
the  control  device  before  adding 
combustion  air  (readings  on  ot  least  four 
davs  per  week). 

(D)  Records  of  all  surface  monitoring 
including  the  date,  time,  weather 
conditions,  areas  sampled,  calibration 
records,  and  test  results.  Test  results 
shall  include  the  approximate  locatu^n 
of  each  detected  leak,  the  date  of 
detection,  the  date  of  correction,  and  the 
repair  method  used. 

(E)  A  map  indicating  the  location  of 
areas  with  intermediate  cover  and  areas 
with  final  cover.  The  map  shall  indicate 
the  date  of  cover  placement  for  each 
area  with  intermediate  cover. 

(F)  All  records  of  perimeter  well 
testing. 

(G)  Where  an  owner  subject  to  the 
provisions  of  this  paragraph  seeks  to 
demonstrate  compliance  vs-ith  paragraph 
{g)(3)(i)(H)  of  this  section: 

(lIThe  calculated  maxinuim  expected 
gas  generation  flowrate  using  the 
method  described  in  paragraph 
(g)(3)(i){H)(J)  of  this  section. 

(2)  The  calculated  area  of  inPiUence  of 
the  extraction  wells. 

(3)  Gauge  pressure  in  the  gas 
collection  header  at  the  point  where 
each  well  is  connected  to  the  gas 
collection  header  pipe. 

(H)  Where  an  owner  subject  to  the 
provisions  of  this  paragraph  seeks  to 
demonstrate  compliance  through  use  of 
£Ui  enclosed  combustion  device: 

(1)  The  average  combustion 
temperature  measured  every  15  minutes 
and  averaged  over  the  same  time  period 
of  the  performance  testing. 

(2)  Tne  percent  reduction  of  N'MOC 
achieved  by  the  control  device. 

(I)  Where  an  owner  subject  to  the 
provisions  of  this  paragraph  seeks  to 
demonstrate  compliance  through  use  of 
a  boiler: 

(1)  A  description  of  the  location  at 
which  the  process  vent  stream  is 
introduced  into  the  boiler  or  process 
heater; 

(2)  The  average  combustion 
temperature  of  the  boiler  or  process 
heater  with  a  design  heat  input  capacity 
of  less  than  44  MW  (150  million  Btu/hr) 
measured  at  least  every  15  minutes  and 
averaged  over  the  same  time  period  of 
the  performance  testing. 


(J]  Where  an  owner  subject  to  the 
provisions  of  this  paragraph  seeks  to 
demonstrate  compliance  through  use  of 
an  open  flare,  the  flare  type  (I.e..  steam- 
assisted,  air-assisted,  or  nonassisted).  all 
visible  emis.sion  readings,  heat  content 
determination,  flowrate  measiorHments, 
and  exit  vehxity  detenninations  made 
during  tlie  performance  test,  continuous 
records  of  the  flare  pilot  name 
monitoring,  and  records  of  all  p*;ri<Tds  of 
operations  during  which  the  pilct  flaxe 
is  absent. 

(K)  Source  test  reports  >hc>ving  tlie 
NMOC  destruction/treatment  efficier.ry 
and  emissions  in  units  of  pounds  per 
million  BTU  of  heat  inaut  for  the 
control  device. 

(viii)  Operation  end  nic.ntencr.c-' 
plan.  The  owTier  shall  prepare  and 
adhere  to  an  operation  and  mamtenarce 
plan.  The  plan  shall  be  revised  a^lea'-t 
once  every  six  months  to  reflect 
operating  experience  and  changing  site 
conditions.  The  plan  shall  be  submitted 
to  EPA  upon  request.  This  plan  shall  at 
a  minimum  contain: 

(A)  An  engineering  evaluation  of  tiie 
expected  landfill  gas  generation  rate, 
and  design  specifications  for  the  gas 
collection  system.  Data  concerning 
waste  type,  volume,  tonnage  and  age 
shall  be  included  if  available. 

(B)  A  map  showing  the  location, 
spacing  and  depths  of  collection  wells 
and/or  trenches,  and  the  direction  of 
flow  through  the  header  system  to  the 
control  device. 

(C)  .A  map  indicating  areas  of  steep 
slopes  and  any  other  safety  hazards  to 
personnel  performing  the  surface 
emissions  testing. 

(D)  Sampling  and  analysis  methods  to 
be  used  by  the  owner  to  meet  the 
requirements  of  this  section. 

(E)  Specific  techniques  to  ensure  that 
overdraw  is  minimized.  These  may 
include  a  schedule  for  periodic 
temperature  measurements  at  wellheads 
and  a  schedule  for  periodic  gas 
sampling  including  gas  analysis 
methods. 

(F)  A  schedule  detailing  inspection 
and  maintenance  intenals  including 
dates  and  durations  of  expected  system 
shutdowns. 

(G)  Written  justification  for  less  than 
continuous  operation  of  the  gas 
collection  system. 

(H)  Operating  procedures  including 
system  start-up.  balancing, 
optimization,  and  shutdown. 

(1)  Qualifications  and  training 
requirements  for  on-site  personnel. 

0)  Safety  precautions,  protective 
clothing  and  equipment  requirements, 
and  emergency  procedures. 

(6)  Tesf  Methods. 


(i)  The  following  procedures  shall  be 
used  to  establish  baseline  conditions 
pursuant  to  paragraph  (g)(3)(i)(B)  of  this 
section: 

(A)  The  gas  collection  rate  and 
landfill  surface  integrity  shall  be 
evaluated  and  brought  to  baseline 
ccnditions  by  testing  for  leaks  and 
repairing  all  such  leaks  using  tlie  repair 
methods  listed  in  paragraph 
(g)(3)(i)(K)(i)  of  this  section.  Surfac? 
leak  testing  shall  be  performed  using  ar, 
instrument  which  meets  the  apparitus 
specifications  of  EPA  Method  21  (40 
CFR  part  HO,  appendix  A).  The 
instrument  shall  be  c.ilibrsted  befoie 
and  after  each  test  using  zero  air  and  a:i 
approximate  500  ppm  methane  star.d.ard 
calibration  gas  in  accordance  with  the 
instrument  manufacturer's 
recomm.endations., 

(B)  Surface  leak  testing  shall  be 
perform.ed  by  holding  the  detector  probe 
2  inches  from  the  landfill  surface  uhile 
walking  a  pattern  of  parallel  patlis  net 
more  than  50  feet  apart  over  ail  surfac'^ 
areas  specified  in  paragr?iph 
(g){3)(ij(H](l)  of  this  section.  Cracks, 
holes,  and  other  breaches  in  the  sui-facp 
as  well  as  areas  where  buried  wa.^te 
interfaces  with  undisturbed,  native  soil 
shall  also  be  evaluated.  The  owner  ii 
not  required  to  monitor  surfaces  on 
steep  slopes  and  other  areas  posing  a 
hazard  to  testing  personnel;  however, 
leaks  identified  in  such  areas  are  not 
exempt  from  the  provisions  of 
paragraph  (g)(3)(i)(H)  of  this  section. 

(C)  Surface  leak  testing  shall  be 
performed  only  when  the  average  wind 
speed  is  less  tlian  5  miles  per  hour  and 
instantaneous  wind  speed  is  less  thoii 
10  miles  per  hour,  unless  EP.'\  approves 
alternate  wind  speed  limits  based  on 
demonstrated  recurrent  site-specific 
conditions.  Average  wind  speed  shall  be 
determined  on  a  10  minute  average 
using  an  on-site  anemometer  with  a 
continuous  recorder.  Surface  testing 
shall  not  be  conducted  when  the  surface 
is  wet  or  when  there  has  been  rain 
during  the  preceding  72  hours.  Surface 
testing  of  landfill  surfaces  that  are 
normally  wet  (i.e..  a  golf  course)  may  be 
performed  when  the  surface  is  wet.  EPA 
personnel  may  randomly  identif}'  leaks 
without  regard  to  the  above  wind  speed 
and  surface  condition  requirements. 

(D)  EPA  Method  21  (40  CFR  part  60. 
appendix  A)  shall  be  used  to  determine 
leaks  along  the  gas  transfer  path. 

(ii)  EPA  Method  2D  (40  CFR  part  60, 
appendix  A)  shall  be  used  for  the 
flowTate  measurements  required  by 
paragraphs  {g)(3)(i)(B)(J)  and  (g)(3)(i)(D) 
of  this  section. 

(iii)  EPA  Method  3A  (40  CFR  part  60, 
appendix  A)  shall  be  used  for  the 
oxygen  concentration  measurements 
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required  by  paragraphs  (g)(3)(i)(B)(2) 
and  (g)(3)(i)(a  of  this  section. 


(iv)  The  non-methane  organic 
compound  destruction/treatment 


Efnciency  = 


(    r  \\ 

j_    NMOC„„,x exhaust  flow  1 
NMOC.„  X  miet  How 


efficiency  of  a  control  device  shall  be 
determined  using  the  following 
equation: 


Xl00% 


where: 

NMOCoui  =  the  measured  concentration 
as  methane  of  non-methane  organic 
compounds  in  the  exhaust,  and 
NMOCn  =  the  measured  concentration 
as  methane  of  non-methane  organic 
compounds  in  the  landfill  gas 
I    entering  the  control  device. 
(A)  NMOCn  and  NMOC„,,  shall  be 
determined  using  EPA  Method  25  (40 
CFR  part  60,  appendix  A)  sampling  and 
analysis  procedures  modified  to  delete 
thp  condensate  trap  from  the  sampling 
train.  Grab  samples  of  landfill  gas  at  the 
inlet  to  the  control  device,  and  exhaust 
from  the  control  device  shall  be 
collected  simultaneously  and  at  a 
constant  rate  over  a  period  of  at  least  10 
minutes  in  identical  clean  Tedlar  *  :" 
bags  (or  equivalent).  Each  sample 
volume  shall  be  sufficient  to  perform 
two  NMOC  analyses  and  to  measure  the 
sample's  oxygen  content.  The  oxygen 
cohcentration  shall  be  measured  at  both 
the  inlet  to  the  control  device  and  the 
exhaust  from  the  control  device  and  in 
each  grab  sample  using  EPA  Method  3A 
(40  CFR  part  60.  appendix  A). 
Corresponding  oxygen  concentrations 
(grab  samples  and  sampling  port 
readings)  must  agree  to  within  1% 
oxygen. 

(B)  The  inlet  flow  shall  be  determined 
using: 

(|l)  EPA  Method  2  (40  CFR  part  60, 
appendix  A);  or 

(2)  The  continuous  flow  measuring 
system  installed  pursuant  to  paragraph 
(g)(3)(i)(D)  of  this  section.  The 
continuous  flow  m.easuring  system  shall 
be  used  if  the  entire  flow  it  measures  is 
directed  to  the  control  device  being 
tested. 

(CJ  The  exhaust  flow  shall  be 
determined  during  the  collection  of  grab 
samples  using  EPA's  design  standard  for 
flares,  as  described  in  §60.18. 

(v)  NMOC  emissions  from  the  control 
device  shall  be  determined  using  the 
following  equation: 
Qc  =  Fe  X  NMOCoo,  X  3.69  x  10  -  « 
where: 
Qc  *  NMOC  emissions  from  the  control 

device,  in  pounds  per  hour. 
Ft  =  Exhaust  flow  in  standard  cubic  feet 
per  hour  at  the  actual  (measured) 


^3  Mention  of  trade  names  or  specific  products 
does  not  constitute  endorsement  bv  EPA. 


oxj'gen  concentration,  from 
paragraph  (g)(6)(iv)(C)  of  this 
section, 

NMOCou,  =  NMOC  concentration  in 
exhaust  in  ppm,  from  paragraph 
(8)(6)(iv)(A)  of  this  section,  and 

3.69  X  10-8  assumes  a  molecular  weight 
of  14.2  for  NMOC  as  carbon,  and 
385  cubic  feet  per  pound-mole, 
(vi)  NOx  and  CO  emissions  from  a 

control  device  in  pounds  per  million 

BTU  shall  be  determined  using: 

(A)  EPA  Method  7E  (40  CFR  part  60. 
appendix  A)  for  NOx. 

(B)  EPA  Method  10  (40  CFR  part  60, 
appendix  A)  for  CO. 

(C)  ASTM  D1826-77  for  the  gross 
(higher)  calorific  value  (GCV)  of  landfill 
gas. 

(D)  EPA  Method  3A  (40  CFR  part  60. 
appendix  A)  for  Oxygen  Concentration. 

(E)  The  calculations  contained  in 
§60.45(0(5)  and  §60.46b(f). 

(h)  Emissions  from  Livestock  Waste. 

(1)  Applicability.  On  or  after  January 

1 ,  1998,  any  owner  or  operator  of  a  dairy 
cattle  operation  shall  comply  with  the 
requirements  of  paragraphs  (h)(1) 
through  (h)(6)  of  this  section.  For  the 
purposes  of  this  paragraph,  the  affected 
areas  include  the  Sacramento  Metro 
Area,  the  Los  Angeles-South  Coast  Air 
Basin  Area,  and  the  Ventura  County 
Area  as  described  for  ozone  in  40  CFR 
81.305. 

(2)  Definitions.  For  the  purposes  of 
paragraph  (h)  of  this  section,  the 
following  definitions  shall  apply.  All 
terms  not  defined  herein  shall  have  the 
meaning  given  them  in  §  52.2950. 

Covered  lagoon  means  a  holding  pond 
with  a  floating  impermeable  cover  that 
effectively  captures  volatile  organic 
compound  and  methane  emissions, 
recovers  them  through  a  collection 
device  and  uses  the  methane  for  on-farm 
heating  or  cooling,  electricity 
generation,  or  other  end  use  technology. 

Dairy  cattle  mean  cows  and  calves 
managed  as  a  dairy  cattle  operation. 

Dairy  cattle  operation  means  any 
facility  managing  greater  than  400  cows 
for  the  purpose  of  prorfucing  milk  or 
milk  products. 

Digester  means  an  enclosed  non- 
pressurized  vessel  in  which  influent  is 
managed  to  maximize  the  generation  of 
methane  for  utilization  in  on-farm 


heating  or  cooling  or  electricity 
generation. 

End  use  technology  means  the 
equipment  powered  by  recovered 
methane  gas  and  its  use.  Examples  of 
end  use  technologies  are  internal 
combustion  engines  for  generating 
electricity,  boiler  and  space  heaters  to 
produce  heat  for  various  operations,  and 
gas-fired  chillers  to  be  used  for 
refrigeration. 

Influent  means  manure-containing 
liquid  from  the  feed  apron  and  milk 
parlor  areas  of  a  dairy  cattle  operation, 
which  flows  to  a  covered  lagoon  or 
digester. 

Livestock  waste  means  livestock 
excrement  including  liquid  wastes,  fecal 
material,  and  decomposing  manure. 

Recovery  system  means  a  covered 
lagoon  or  digester. 

Stockpile  is  manure  that  is 
temporarily  stored  at  a  designated 
location  prior  to  shipment  for  handling 
at  another  on-site  or  off-site  location. 

(3)  Specific  Provisions. 

(i)  Dairy  cattle  operations  shall  install 
a  recovery  system,  such  as  a  covered 
lagoon  or  digester,  to  collect  and  recover 
livestock  waste  influent. 

(A)  A  minimum  of  55  percent  of  ail 
livestock  waste  shall  be  collected  and 
processed  in  the  recovery  system.  If  a 
minimum  of  55  percent  as  described 
above  can  not  be  achieved,  subject 
facilities  shall  identify  alternative 
methods  which  will  achieve  an 
equivalent  level  of  reduction.  Facilities 
shall  be  subject  to  the  55  percent 
requirement  until  such  time  as  the 
alternative  methods  are  submitted  and 
approved  in  WTiting  by  the  USEP.A. 

(B)  The  recovery  system  shall  achieve 
a  minimum  80%  control  efficiency 
Demonstration  of  control  efficiency 
shall  be  performed  in  accordance  with 
the  methods  specified  in  paragraph 
(h)(6)  of  this  section. 

(C)  The  recovery  system  shall  be 
maintained  and  operated  in  a  manner 
which  is  consistent  with  manufacturer 
specifications  and  which  consistently 
achieves  the  control  efficiency  stated  in 
paragraph  (h)(3)(i)(B)  of  this  section. 

(ii)  Manured  areas  shall  be  managed 
to  minimize  the  pooling  or 
accumulation  of  liquids  and  shall  be 
sloped  2  to  4  percent  to  allow  drainage 


23526 


Federal  Register  /  Vol.  59.  No.  86  /  Thursday,  May  5,  1994  /  Proposed  Rules 


of  excess  moisture.  Any  facility 
xvastewater  and  precipitation  en  or 
drainage  through  manure  areas  shall 
meet  the  requirements  specified  in  the 
California  Code  of  Regulations.  Title  23. 
Division  3,  Chapter  (Discharges  of  Waste 
to  Land).  "Article  6.  Confined  Anima! 
Facilities." 

(iii)  Livestock  waste  not  processed 
under  paragraph  (h)(3)(i)  of  this  sf'i:tion 
and  uhich  is  placed  in  a  manure  s'orage 
area  or  stockpile  shall  be  maintained  in 
long,  narrow  v.indrows,  no  higher  liian 
6  feet.  The  windrows  shall  be  tuired 
every  5  days  during  the  first  :;0  davb  of 
storage  and  shall  be  removed  from  the 
dairy  cattle  facility  at  least  3  times  per 
vcar  or  applied  to  a  disposal  field  or 
crop  lands  at  least  3  times  per  yftai". 

(4)  Reporting. 

(i)  Each  owner  or  operator  of  a  facility 
that  is  subject  to  the  provisions  of 
paragraph  (hj(3)  of  this  section  shall 
submit  for  approval  to  the  EPA  by 
January  1,  1998  information  necessa."/ 
to  demonstrate  compliance  with  the 
provisions  of  paragraph  (h)(3)  of  ihis 
section  by  January'  1,  1999  This 
information  shall  include,  at  a 
minimum: 

(A)  The  type  of  retiovery  system  to  be 
used  at  the  facility; 

(B)  The  type  and  capacity  of  the  end 
use  technology; 

(Cj  The  type  of  instrumentation  and/ 
or  techniques  to  be  used  for  measuring 
the  following  parameters: 

(I)  Volume  how  rate  of  gas  produced 
by  die  recover^'  system,  measured  in 
cubic  feet  per  m.inute; 

{2)  Hours  of  operation  of  the.recover>' 
system; 

(J)  Hours  of  operation  of  the  end  u.se 
technology; 

[4]  Productivity  of  the  end  use 
technology  measured  in  British  Thermal 
Units  (BTU).  kilowatt-hours  (kWh).  etc.; 
and 

(5)  Determination  of  control 
efficiency. 

(ii)  Beginning  m  2000.  each  owner  or 
operator  of  a  facility  that  is  subject  to 
the  provisions  of  paragraph  (h)(3)  of  this 
section  shall  submit  to  the  EP.^  on  or 
before  January  1  of  each  calendar  year. 
a  certification  of  compliance  with 
paragraph  (h)(3)  of  this  section  for  the 
previous  calendar  year.  The  certification 
shall  include,  at  a  minimum,  the 
following  information: 

(.^)  The  maximum  number  of  cows 
and  calves  managed  on  the  facility 
during  the  preceding  calendar  year; 

(B)  Certification  of  compliance  with 
the  provisions  of  paragraph  (hl(31  of  this 
section. 

(5)  Recordkeeping. 

(i)  Each  owner  or  operator  of  a  dairy 
rattle  operation  shall  keep  records  that 


demonstrate  compliance  \vMh  paragraph 
(h)(3)  of  this  section,  and  shall  make 
these  records  available  to  the  EPA  upon 
request.  At  a  minimum,  i.hese  n?ccrds 
shall  provide  the  following  informn.tion: 

(A)  Date  of  removal  of  stockpiled 
manure  as  specified  by  paragraph 
(h)(3)(iii)  of  this  section; 

(B)  Values  recorded  for  each 
parameter  specified  in  paragr-iph 
(h)(4)(iHC)  of  this  section. 

(6)  Test  Methods. 

(i)  Measurements  of  destruction  or 
removal  efficiency  shall  he  determir.?d 
in  accordance  with  EPA  Method  25  (40 
CFR  p?irt  RO,  appendix  A)  or  by  an 
akrrnativo  inediod  approved  in  uTiting 
by  EPA. 

(ii)  Measurement  of  r.iprure  efficiency 
shall  be  determined  in  accordance  with 
the  EP.A  method '-  or  by  an  alternative 
m.ethod  approved  in  v.Titing  by  EP.\. 
,  (i)  Fugitive  Emissions  from  Gas 
Processing  Plants.  Refir.enes.  Bi:lk 
Plants.  Bulk  Terminc'is.  and  Ckeniica! 
Plants. 

(1)  App'icabiUty.  The  requirem.ents  of 
par.Hgraphs  (i)(l)  through  (7)  of  this 
section  shall  apply  to  .^ny  owner  or 
operator  of  a  refinery,  bulk  plant,  bulk 
terminal,  chemical  plant,  crgas 
processing  plant.  For  the  purposes  of 
this  section,  the  affected  areas  include 
the  Sacramento  Metro  .Area,  the  Los 
Angeles-South  Coast  Air  Easm  .\r»5a. 
and  the  Ventura  County  .\rea  as 
descTibed  for  ozone  in  40  CFR  81.305. 

(2)  Definitions.  For  the  purposes  of 
paragraphs  (i)(l)  through  (7)  of  this 
section,  the  following  definitions  shall 
apply.  All  terms  not  defined  herein 
shall' have  the  meaning  given  them  in 
§52.2950. 

Background  means  a  reading 
expressed  as  methane  on  a  portable 
hydrocarbon  detection  inslniment 
which  is  taken  at  least  three  .meters 
upwind  from  any  component  to  be 
inspected  and  which  is  not  influenced 
by  any  specific  emission  point. 

Bulk  plant  means  any  distributing      ♦ 
facility  which  receives  organic  liquid; 
stores  it  in  stationar,'  tanks;  and  which 
loads  it  into  tank  trucks  for  delivery  to 
other  bulk  plants,  service  stations  or 
other  disLnbution  points. 

Bulk  terminal  means  any  primary 
distributing  plant  which  receives 
organic  liquid;  stores  it  in  stationary 
tanks;  loads  it  into  transportable 
containers,  e.xcluding  marine  vessels, 
for  delivery  to  bulk  plants,  service 
stations,  or  other  distribution  points. 

Chemical  plant  moans  any  facility 
engaged  in  producing  organic  or 
inorganic  chemicals,  and/'or 
manufacturing  chemical  products  by 


i"  40  CFR  52.741(a)(4Kiiil 


chomical  processes.  .'Vny  facility  or 
operation  that  has  23  as  the  first  two 
digits  in  its  four  digit  Standard 
Industrial  Classification  (SIC)  Code  as 
defined  in  the  SIC  Manutil  is  included. 

Closed-vent  system  means  any  systfim 
that  is  not  open  to  the  atmosphere  and 
is  compo.sed  of  piping,  connections  and. 
if  r/!Cfssary,  fiow-inducing  devices  &-:.' 
traiispnrt  gases  or  vapors  from  a  piece  or 
pieces  of  equipment  to  a  vapor  retu".  cry 
or  disposal  systim. 

Commercial  natural  gas  means 
processed  natural  gas  r.oa'aining  !>-.'>s 
than  IT'o  VOC  by  weight. 

Component  ireans  any  v  -I've,  fi'ting, 
pump,  compressor,  pressure  relief 
device,  diaphragm,  hatch.  sight-r.UiS, 
open-ended  line  or  mels^r. 

Compressor  means  any  device  used  to 
compress  gases  and/or  vapors. 

Control  valve  means  a  device  that  i> 
used  to  regulate  fluid  pressure  or 
volum.e  in  a  process  unit  that,  upon 
actuation,  releases  VOC  from  the 
process  stream.  Control  valves  uhii.h 
are  actuated  with  non-process  stream 
compressed  air  are  excludtid  from  this 
definition. 

Critical  component  means  any 
component  that  if  shut  down  would 
require  the  shuldowm  of  the  as.sociated 
process  unit. 

Fitting  means  a  component  used  to 
attach  or  conne<:t  pipes,  piping  details, 
and  other  equipm.ent,  such  as.  vessels, 
heat  e.xcjiangers,  and  condensers.  These 
components  include  but  are  not  limited 
to  flanges,  threaded  connections,  and 
other  connectors.  . 

Gas  processing  plant  means  an\ 
facility  engaged  in  the  separation  of 
liquids  from  field  gas  and/or 
fractionation  of  the  liquids  into  ga-^'-'-oui 
products,  such  as  ethane,  propane, 
butane,  and  natural  gasoline.  Excluded 
from  the  definition  are  com.pressor 
stations,  dehydration  units,  sweetening 
units,  field  treatment,  imderground 
storage  facilities,  liquefied  natural  gas 
units,  and  field  gas  gathering  systenis 
unless  these  facilities  are  !<xated  at  a 
natural  gas  processing  plant. 

Hatch  means  any  covered  opening 
svstem  that  provides  access  to  a  tank  or 
container,  usually  through  the  top  deck. 

Inaccessible  component  means  any 
component  located  over  fifteen  feet 
above  ground  when  access  is  required 
from  the  ground;  or  any  com.ponont 
located  over  six  feet  away  from  a 
platform  when  access  is  required  from 
the  plViform. 

Leak  means  a  major  gas  leak,  major 
liquid  leak,  minor  gas  leak,  or  minor 
liquid  leak. 

Leak  minimization  means  reducing  a 
leak  to  the  lowest  achievable  level  using 
best  modem  practices  including 
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tijSifening.  adjusting,  or  adding  sealing 
m;  I  erial  and  without  shutting  dou-n  the 
pr  )=ess  which  the  component  servos. 

'.  nak  repair  moans  any  corrective 
at,  i  on  taken  for  the  purposes  of 
red  Jcing  a  componeiit  leak  to  the  luwest 
acJi  ievable  level  below  the  applicable 
star  dard  using  best  modern  practices. 
-  ^lajor  component  means  aiiy  4-in(Ji 
or  Ifcrgor  valve,  any  5-horse-pawcr  (5- 
hpj)  or  larger  pump,  any  compressor, 
and  any  4-inch  or  larger  pressure  relief 
dejce. 

Lfujorgas  Ifak  for  any  componejit 
except  pressure  relief  devices  means  the 
del  9clion  of  total  gaseous  organic 
coinpormds  in  excess  of  10,000  ppmv  as 
met^.ane  above  background  as  measured 
ac(  ijrding  to  the  test  procedures  in 
paj^graph  (i)(7)(i)  of  this  section.  A 
major  gas  leak  for -a  pressure  relief 
defice  means  the  detection  of  total 
gaseous  organic  compounds  in  excess  of 
200  ppmv  as  methane  above  background 
as  measured  according  to  the  test 
priKedures  in  paragraph  (i)(7)(i)  of  this 
sf'ciion. 

Major  liquid  leak  means  a  visible  mist 
or  cloud  or  a  continuous  flow  of  liquid. 

Siinor  component  means  any 
component  that  is  not  a  major 
component. 

Minor  gas  leak  for  any  component 
meens  the  detection  of  total  gaseous 
organic  compounds  in  excess  of  500 
ppmv  (for  valves  and  connectors)  and 
l.OCO  ppmv  (for  other  components 
unloss  odierwise  specified)  but  not  more 
than  10,000  ppmv  as  methane  above 
hadkground  as  measured  according  to 
the  test  procedures  in  (paragraph  (i)(7)(i) 
of  this  sei-tion. 

Aifjnor  liquid  leak  is  any  Hquid  leak 
whjch  is  not  a  major  liquid  leak  and 
driis  at  a  rate  of  more  than  three  drops 
perltninute. 

(Jy^rter  or  operator  means  any  person 
wh^  owns,  operates,  leases,  controls,  or 
siiriorvises  an  emissions  source  or  air 
pollution  control  equipment. 

Person  means  any  individual, 
corporation,  copartnership,  firm, 
contpany.  partnership,  joint  stock 
con  pany.  trust,  association.  State, 
m;:;»S(  ipality.  pohtical  subdivision,  or 
any  fc;her  legal  entity,  or  their  legal 
represenlati%e,  agent,  or  assigns. 

P  peline  transfer  station  means  a 
faci  i*y  that  handles  the  storage  or 
tranr^fer,  or  both,  of  petroleum  products 
or  c-ude  petroleum  in  pipelines. 

P,  atform  means  any  raised, 
pen:^ar.ent,  horizontal  surface  that 
prci  ides  access  to  components. 
Piissure  relief  device  means  a 
prearjure  relief  valve  or  a  rupture  disc. 

Pressure  relief  valve  (PRV)  means  any 
valve  that  is  automatically  actuated  by 


upstream  static  pressure,  and  used  for 
safety  or  emergency  purposes. 

Pump  means  any  device  usod  to 
transport  fluids  by  the  addition  of 
mechanical  energy. 

Refinery  means  a  facility  that 
processes  petroleum,  as  defined  in  tha 
Standard  Industrial  Classification 
Manual  as  Industry  Number  2911, 
Petroleum  Refining. 

Rupture  disc  means  a  diaphragm  held 
between  flanges  for  the  purpose  of 
isolating  a  volatile  organic  compoujid 
from  the  atmosphere  or  from  a 
downstream  pressure  relief  valve. 

Unmanned  facility  means  a  remote 
facility  which  has  no  perm.anent  sited 
personnel  and  is  greater  than  five  miles 
from  the  nearest  maiuied  facility. 

Unsafe-to-monitor  component  means 
a  component  installed  at  a  location  that 
would  prevent  its  safe  inspection  or 
repair  as  defined  by  Occupational  Safety 
and  Health  Administration  (OSHA) 
standards  or  in  provisions  for  worker 
safety  found  in  29  CFR  1910. 

Vacuum  senice  or  In  vacuum  senice 
means  that  the  equipment  in  VOC 
service  is  operating  at  an  internal 
pressure  that  Is  at  least  5  kPa  (0.73  in. 
Hg)  below  ambient  pressure. 

Valve  means  a  device  that  regulates  or 
isolates  the  fluid  flow  in  a  pipe,  tube,  or 
conduit  by  means  of  an  external 
actuator. 

Vapor  control  system  means  any 
system  that  is  not  open  to  the 
atmosphere  and  is  composed  of  piping, 
connections  and.  if  necessary,  flow- 
inducing  devices  that  transport  gas  or 
vapor  from  a  piece  or  pieces  of 
equipment  to  a  vapor  recovery  or  * 
disposal  system. 

Visual  inspection  means  performing  a 
survey  to  indentify  signs  of  leaking 
liquid,  visible  mist,  or  audible  leaks. 

(3)  Specific  provisions.  Each  owner  or 
operator  of  a  gas  processing  plant,  bulk 
plant,  bulk  terminal,  refinery,  or 
chemical  plant  shall  be  in  compliance 
with  the  requirements  of  paragraphs 
(i)(3)(i)  and  (i)(3)(ii)  of  this  section  by 
January  1, 1996. 

(i)  Identification  requirements. 
Components  in  VOC  service  shall  meet 
the  following  identification 
requirements: 

(.A]  ,\11  major  and  critical  components 
shall  be  physically  identified  clearly 
and  visibly  for  inspection,  repair, 
replacement,  and  recordkeeping 
purposes. 

(B)  All  major,  critical,  inaccessible, 
and  unsafe-to-monitor  components  shall 
be  clearly  identified  in  Piping  and 
Instrumentation  (P&I)  flow  diagrams  for 
inspection,  repair,  replacement,  and 
recordkeeping  purposes. 


(C)  All  minor  components  shall  bo 
individually  identified  and/or  grouped 
together  functionally  for  identification 
in  P&I  flow  diagrams  for  inspection, 
repair,  replacement,  and  recordkeeping 
purposes. 

(D)  The  EPA  shall  be  notified  of  any 
changes  in  the  identification  of  a  major 
comnonent  within  thirty  days. 

(iij  Inspection  and  maintenance  lie-Ml 
program.  Any  owner  or  operator  of  a 
facility  subject  to  this  section  shall 
implement  an  I&M  program  that  meets 
the  requirements  of  paragraphs 
(i)(3)(ii)(A)  through  {i)(3)(ii)(C)  of  this 
section. 

(A)  Inspection  requirements.  The  I&M 
program  will  be  conducted  with  the 
following  inspection  requirements. 

(i)  All  pump  seals,  compressor  seals, 
and  pressure  relief  valves  (PRVs)  shall 
be  visually  inspected  for  leaks  once 
during  every  operating  shift.  Any  vapor 
leak  which  is  identified  during  the 
visual  inspection  of  components  under 
paragraphs  (i)(3)(ii)(A)(l)  of  this  section 
shall  be  measured  to  quantify  emission 
concentrations  according  to  the  test 
m.ethod  specified  in  paragraph  (iK7)(i) 
of  this  section. 

[2)  All  components,  except  as 
provided  in  paragraphs  (i)(3)(ii)(A)(3). 
(•1)  and  (5)  of  this  section,  shall  be 
insp>ected  quarterly  according  to  the 
method  prescribed  in  paragraph  (i)(7)(i) 
of  this  section.  The  time  between 
inspections  shall  not  exceed  IIQ 
consecutive  days. 

(5)  The  components  specified  in 
paragraphs  (i)(3)(ii)(A)(J)(j')  and 
(i)(3)(ii)(A)(3)(ij-)  of  this  secUon  shall  be 
subject  to  other  than  quarterly 
inspection  requirements. 

(/)  All  inaccessible  components  shall 
be  inspected  annually  according  to  the 
method  prescribed  in  paragraph  (i)(7)(i) 
of  this  section.  The  time  between 
inspections  shall  not  exceed  1 3 
consecutive  months. 

(ij)  All  fittings,  including  threaded 
connections  and  flanges,  shall  be 
inspected  for  leaks  according  to  the 
method  prescribed  in  paragraph  (i)i7)(i) 
of  this  section  immediately  after  being 
placed  into  service  and  semi-annually, 
not  to  exceed  195  consecutive  days 
between  inspections,  thereafter. 

(4)  Unsafe-to-monitor  components 
shall  be  inspected  in  accordance  with 
an  inspection  plan  approved  by  the 
EPA. 

(5)  PRVs  shall  be  inspected  according 
to  the  method  prescribed  in  paragraph 
(i){7){i)  of  this  section  within  three 
calendar  days  after  every  pressure  relief 
event. 

(6)  The  inspection  frequency  for  all 
components  except  pump  seals, 
compressor  seals,  and  PRVs  may  be 
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.  changed  to  annually,  not  to  exceed  13 
consecutive  months  betvireen 
inspections,  provided  that  all  of  the 
following  conditions  are  met: 

(/)  All  components  at  the  facility  have 
been  successfully  operated  and 
maintained  for  a  period  of  twelve 
consecutive  months  with  no  leaks 
exceeding  the  thresholds  listed  in  the 
table  of  leak  thresholds  in  this  section. 

(;j)  The  requirements  specified  in 
paragraph  (i)(3){ii](A){eKi)  of  this 
section  are  substantiated  by 
documentation  and  written  approval 
obtained  from  the  EPA. 

(7)  .^ny  annual  inspection  frequency 
approved  in  paragraph  (i)(3)(ii)(A)(6)(/j) 
of  this  section,  shall  revert  to  the 
inspection  frequencies  specified  in 
paragraphs  (i)(3)(ii)(A){2)  and  [3]  of  this 
section,  should  liquid  leaks  or  major  gas 
leaks  exceed  0.5  percent  of  the  total 
components  inspected  per  inspection 
period. 

(fl)  A  brightly  colored,  weather-proof 
tag  shall  be  affixed  to  all  leaking 
components  showing  the  date  of  leak 
detection  and  the  hydrocarbon 
concentration  determined  according  to 
the  method  prescribed  in  paragraph 
(i)(7)(i)  of  this  section. 

(B)  Repair  and  maintenance 
requirements.  The  I&M  program  shall  be 
conducted  in  accordance  with  the 
following  repair  and  maintenance 
requirements: 

(1)  All  component  leaks  shall  be 
immediately  minimized  following 
detection. 

(2)  All  leaks  from  noncritical 
components  shall  be  successfully 
repaired  or  replaced  within  the  time 
period  following  detection  of  the  leak, 
as  specified  in  the  table  of  repair 
periods  in  this  section. 

[3]  For  leaks  from  critical  and  unsafe- 
to-monitor  components,  the  leaking 
component  shall  be  replaced  with  Best 
Available  Control  Technology  (BACT) 
equipment  as  determined  by  EPA 
within  one  year  or  during  the  ne.xt 
process  turnaround,  whichever  occurs 
first. 

(/)  The  percentage  of  valves  in  service 
and  awaiting  repair  or  replacement  at 
any  time  shall  not  exceed  the  values 
below: 


awaiting  repair  or  replacement  at  any 
time  shall  not  exceed  the  values  below: 


Effective  date 

Percent- 
age of 
leaking 
valves 

January  1,  1996  

2 

January  1.  1997  

1 

January  1,  1999  

0.5 

Effective  date 

Percent- 
age of 
leaking 
pumps 
and  com- 
pressors 

January  i,  1996  

10 

January  1.  1999  

1 

(j7)  The  percentage  of  pump  and 
compressor  seals  in  service  and 


(4)  Any  repaired  or  replaced 
component  shall  be  re-inspected  in 
accordance  '.%  ith  the  method  prescribed 
in  paragraph  (i)(7)  of  this  section  by  the 
owner  or  operator  within  30  days  of  tb.e 
repair  or  replacement. 

(5)  A  component  or  parts  thereof 
which  incur  five  repair  actions  for  a 
major  gas  or  liquid  leak  within  a 
continuous  twelve  month  period  shall 
be  replaced  with  BACT  equipment  as 
determined  by  EPA. 

(C)  Leak  control  requirements.  The 
owner  or  operator  of  any  facility  subject 
to  this  section  shall  comply  with  the 
following  leak  control  requirements. 
The  requirements  of  paragraphs 
(i)(3)(ii)(C)  U)  and  (2)  of  this  section 
shall  not  apply  to  components  being 
repaired  or  replaced  within  the 
specified  repair  or  replacement  period, 
as  given  in  the  table  of  repair  periods  in 
this  section  or  paragraph  (i)(3)(ii)(B)(5) 
of  this  section,  if  the  requirements  for 
leak  minimizatien  under  paragraph 
(i)(3)(ii)(B)(J)  of  this  section  have  been 
met. 

(/)  Any  liquid  leak  detected  during  an 
inspection  by  EPA  shall  con.stitute  a 
violation  of  lliis  section. 

[2]  Any  leak  detected  during  an 
inspection  by  EPA,  within  any 
continuous  24-hoiu-  period,  and 
numbering  in  excess  of  the  leak 
thresholds  for  that  component  listed  in 
the  table  of  leak  thresholds  in  this 
section,  shall  constitute  a  violation  of 
this  section. 

(J)  Any  open  ended  line  or  valve 
found  to  be  leaking  shall  be  scaled  with 
a  second  valve,  blind  flange,  cap,  plug, 
or  a  second  closed  valve  except  during 
operations  req'iiring  process  fluid  flow 
through  the  open-ended  line  or  valve. 

(-J)  Hatches  shall  be  closed  at  all  times 
e-xcept  during  sampling,  addition  of 
process  material,  or  attended 
maintenance  operations. 

(5)  Effective  twelve  months  after  the 
adoption  of  this  section,  control  valves 
shall  be  replaced  or  retrofitted  so  that  a 
major  leak  shall  not  occur  during  valve 
actuation  or  at  any  other  time. 

[6]  Effective  twelve  months  after  the 
adoption  of  this  section,  any  component 
leak  that  is  vented  through  a  stack  or 
other  confined  air  stream  shall  be 


transported  in  a  closed-vent  system  with 
a  collection  efficiency  of  at  least  95%  to 
a  VOC  control  device  with  a  control 
efficiency  of  at  least  95%.  The 
determination  of  control  efficiency  shall 
be  made  in  accordance  with  the  test 
method  specified  in  paragraph  (i)(7)(iv) 
of  this  section. 

(4)  Esemptions.  The  provisions  of 
paragraphs  (i)(3)(i)  and  (ii)  of  this 
section  shall  not  apply  to  the  following 
components: 

(i)  Pressure  relief  valves,  pump  seals, 
and  compressor  serds  that  are  equipped 
with  a  closed- vent  system  with  a  VOC 
collection  effitiiency  of  at  least  95%  that 
transports  the  VOC  emissions  to  a  vapor 
control  system  with  a  VOC  c(  utr;>l 
efficiency  of  at  least  957o.  The 
determination  of  control  efficiency  shall 
be  made  in  accordance  w  ith  the  test 
method  specified  in  paragraph  (i)(7)(iv) 
of  this  section. 

(ii)  The  following  cases,  where  the 
person  seeking  the  exemption  shall 
supply  proof  of  the  applicable  criteria  to 
the  satisfaction  of  the  EPA: 

(A)  Com.ponents  buried  below  ground. 

(B)  Components,  except  those  at  gas 
processing  plants,  exclusively  handling 
fluids  with  a  VOC  concentration  of  10 
percent  by  weight  or  less,  as  determined 
by  the  test  method  specified  in 
paragraph  (i)(7)(ii)  of  this  section;  or 
components  exclusively  handling 
Ouids.  if  the  weight  percent  evaporated 
is  10  percent  or  less  at  150  degrees 
Celsius,  as  determined  by  the  test 
method  specified  in  paragraph  (i)(7)(iii) 
of  this  section. 

(iii)  One-half  inch  and  smaller 
stainless  steel  tube  fittings  which  have 
been  demonstrated  to  tlie  EPA  to  be 
leak-free  based  on  an  i.nitial  inspection 
in  accordance  with  paragraph  (i)(7)(i)  of 
this  section. 

(iv)  Components  in  vacuum  service. 

(5)  Reporting.  Any  owner  or  operator 
of  a  facility  subject  to  this  section  shall 
comply  with  the  following  reporting 
requirements. 

(i)  A  compliance  plan  shall  be 
prepared  and  submitted  to  the  EPA  by 
July  1,  1995.  The  plan  shall  include  the 
fullnwing  information: 

(A)  Component  identification 
methodology  to  meet  the  requirements 
of  paragraphs  (iK3)(i)(A)  through  (C)  of 
this  section. 

(B)  An  inspection  schedule  for  all 
unsafe-to-monitor  components  pursuant 
to  paragraph  (i)(3)(ii)(.\){4)  of  this 
section. 

(C)  A  description  of  all  components 
meeting  the  exemption  requirements  of 
paragraphs  (i)(4)(i)  through  (iv)  of  this 
section. 

(ii)  An  armual  certification  of 
compliance  shall  be  submitted  to  the 
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EPA  on  or  before  January  1. 1996.  and 
annually  thereafter.  The  certification  of 
compliance  shall  include: 

(A)  A  declaration  Lhat  the  facility  is  in 
compliance  with  all  of  the  requirements 
of  this  section. 

(B)  A  summary  of  ar.y  changes  that 
have  been  made  to  compone.nt 
idenlification  in  the  original  compliance 
plan. 

(b)\IRecordkpeping. 

(i)  Each  farihty  operator  shall 
mainkain  an  inspection  log  containing, 
at  a  miinirnum,  the  following: 

(AJ  Name,  location,  type  of 
components,  and  description  of  any  unit 
wherp  leaking  components  are  found. 

(B)  Date  of  leak  detection,  emission 
level  (bpmv)  of  leak,  and  method  of  leak 
detection. 

(C)  Date  of  leak  repair  and  description 
of  re;  leir  action. 

(D)  Date  and  emission  level  of  re- 
checl;  after  leak  is  repaired. 

(E)  Identificaiion  cf  leaks  from  critical 
comr  pnents  that  cannot  be  repaired 
until  tjie  next  process  tumaf^ound. 

(F)  llf  applicable,  the  API  gravity  of 
petro  leum  process  fluids. 

(G)  The  VOC  content  of  leaking 
process  fluids  or  gases. 

(H)  Total  number  of  components 
inspected,  and  total  number  and 
percentage  of  leaking  components  found 
by  coinponent  type. 

(ii)  Records  oi  leaks  detected  by  a 
quarterly  or  annual  operator  inspection 
ahd  each  subsequent  repair  and 
reinsyection  shall  be  submitted  to  the 
EPA  Wpon  request. 

(iii]  All  records  of  operator  inspection 
and  r<!pair  shall  be  maintained  at  the 
facility  for  the  previous  two  year  period 
and  bp  made  available  at  the  time  of 
inspettion  by  the  EPA  or  immediately 
upon  EPA  request. 

(7)  pist  Methods. 

(i)  Ivleasurements  of  total  gaseous 
organic  compounds  in  leak 
concejntrations  shall  be  conducted 
according  to  EPA  Reference  Metliod  21. 
The  aftalyzer  shall  be  calibrated  with 
methaoe. 

(ii)  Jifne  VOC  content  of  fluids  sh.il!  be 
dotonuined  using  procedures  that 
confohn  to  ASTM  Methods  E  168,  E 
169,  ojr  E  260  or  any  other  procedure 
that  conforms  to  the  above  ASTM 
methods  and  is  approved  by  the  EPA  in 
writing. 

(iii)iDelermination  of  the  evaporated 
conip^iUnds  of  Hquids  shall  be 
perforlDed  in  accordant  e  wjth  ASTM 
Methdd  D  86-82. 

(iv)  Determination  of  the  < ont.'-ol 
efilciency  of  any  VOC  control 
equipinent  shall  be  performed  iu 
accordance  with  40  CFR  part  60. 
appendix  A,  Method  25  or  25A.  or 


South  Coast  Air  Quality  Management 
District  (SCAQMD)  Test  Method  25.1. 
which  is  available  from  EPA. 

(v)  Determination  of  the  API  gravity  of 
crude  oil  shall  be  performed  in 
accordance  with  ASTM  Method  D  287. 

Table  of  Leak  Thresholds 


Maximum  No.  ol  leaks 

Component  type 

200  or 
less  conv 

ponents 
inspected 

More  than 

200cx)rrh 

popents  ifv 

specied 

Valves 

1 
2 

1 

1 

1 

0  'i%  nf 

Pump  seals  

the  num- 
t)er  itv 
spected. 

i%o(the 
numtier 
irv 
spected. 

1 

1 

\ 

Compfessors  

Pressure  Relief 

Valves. 
OtthSf  Components  . 

Table  of  Repair  Periods 

Type  ot  leaV 

Time  pe- 
riod 
(days)* 

Minor  Gas  Leak 

14 

Major  Gas  Leak „ 

5 

Major    Gas    Leak    over    50.000 
ppmv  

bi 

Major  Liquid  Leak  

hi 

Minor  Liquid  Leak 

^2 

■  Day  means  a  24  hour  period  from  the  time 
of  leak  detection. 

» Unless  prohiljited  try  state  safety  standards 
or  29  CFR  part  1910. 

(j)  Gasoline  Transfer  and  Dispensing. 

(1)  AppIicabiHty.  The  requirements  of 
paragraphs  (j)(l)  through  (j)(7)  of  this 
section  shall  apply  to  any  owner  or 
operator  of  a. gasoline  dispensing 
facility.  For  the  purposes  of  this 
paragraph,  the  affected  areas  include  the 
Sacramento  Metro  Area,  the  Los 
Angeles-South  Coast  Air  Basin  Area, 
and  the  Ventura  County  Area  as 
described  fr)r  ozone  in  40  CFR  81.305. 

(2)  Definitions.  For  the  purposes  of 
paragraph  (j)  of  this  section,  the 
following  definitions  shall  apply.  All 
terms  not  defined  herein  shall  have  the 
meaning  given  them  in  §  52.2950. 

Alteration(s)  and/or  repaiiis)  of  a 
gasoline  storage  and/or  dispensing 
facility  is  any  of  the  following:  the 
replacement  of  one  or  more  existing 
storage  tank(s),  the  removal  or  addition 
of  storage  tank(s)  or  dispen:;ing 
nozzle{s),  piping  or  any  other 
component;  the  replacement  of  storage 
tanks,  dispensing  nozzle(s),  piping  or 
any  other  component  with  different 
characteristics  from  those  of  the  existing 


or  original  equipment;  or  any  excavation 
(exposure  to  view  by  digging)  of  an 
existing  gasohne  storage  tank  and  'or  the 
underground  liquid  piping  from  the 
storage  tank{s)  to  the  gasoline 
dispenser(s). 

Balance  system  is  a  Phase  II  (Stage  II) 
vapor  recovery  system  that  operates  on 
the  principle  of  vapor  displacement. 

CAHB  certified  vapor  recovery  system 
is  any  Phase  I  or  Phase  II  vapor  rt?co very 
system  which  has  been  certified  by  the 
California  Air  Resources  Board  (CARB) 
pursua.nt  to  section  41954  of  the 
California  Health  and  Safety  Code  as 
capable  of  recovering  or  processing 
displaced  gasoline  vapors  to  an 
efficiency  of  ninety-five  (95)  perr.ent  or 
greater.  For  the  purpose  of  this  section, 
the  term  certified  shall  refer  to  C\RB 
certification. 

CARB  executive  ordersfs)  is  the 
procedure,  pursuant  to  Sections  39600. 
39601.  and  41954  of  the  Cahfomia 
Health  and  Safety  Code  and  Title  17 
Section  94001  of  the  California  Code  of 
Regulations,  used  by  the  California  Air 
Resources  Board  (CARB)  to  approve  the 
certification,  modification  of  a 
certification,  or  recertification  of  vapor 
recovery  systems  and/or  related 
equipment.  Copies  of  CARB  Executive 
Orders  can  be  obtained  from  CARB. 
Comphance  Division,  P.O.  Box  2815, 
Sacramento,  CA.  95812. 

Gasoline  is  any  petroleum  distillate 
and/or  mixture  of  petroleum  distillates 
and  oxygenates  used  as  a  fuel  in  spark 
ignition  engines  and  having  a  Reid 
vapor  pressure  of  four  pounds  per 
square  inch  or  greater. 

Gasoline  storage  and  dispensing 
facility  means  an  aggregate  of  one  or 
more  stationary  storage  tanks,  any  of 
which  is  subject  to  the  provisions  of 
paragraphs  (i)(3)  through  (j)(7)  of  this 
section,  together  with  disp«insers  and 
control  equipment  required  by  the 
section. 

Hold-open  latch  is  a  certified  device 
which  is  an  integral  part  of  the 
dispensing  nozzle  and  is  manufaf.lured 
specifically  fL>r  the  purpose  of 
dispensing  gasoline  without  requiring 
the  consumer's  constant  physical 
contact  with  the  nozzle  during  fueling 
operations. 

Insertion  interlock  is  any  certified 
mechanism  which  is  an  integral  part  of 
a  bellows-equipped  dispensing  nozzle 
which  prohibits  the  dispensing  of  fuel 
unless  the  bellows  is  compressed. 

Liquid  n^moval  device  is  a  device 
designed  specifically  to  remove  liquid 
from  the  vapor  return  portion  of  a 
coaxial  hose. 

Liquid  tight  means  a  liquid  leak  rate 
not  exceeding  three  drops  per  minute. 
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Motor  vehicle  is  any  self-propelled 
vehicle  registered  or  which  requires 
registration  for  use  on  the  highway. 

Owner/operator  is  any  person  who 
owns,  leases,  operates,  controls  or 
supervises  the  operation  of  a  gasoline 
dispensing  facility. 

Phase  I  or  Stage  I  is  gasoline  vapor 
recovery  during  the  transfer  of  gasoline 
into  or  out  of  stationary  tanks  at  a 
gasoline  dispensing  facility. 

Phase  II  or  Stage  II  is  gasoline  vapor 
recovery  during  motor  vehicle  or  utility 
equipment  fueling  operations  from 
stationary  tanks  at  gasoline  dispensing 
facilities. 

Rebuilt  equipment  is  any  component 
of  a  vapor  recovery  system  that  has 
undergone  repair  or  replacement  of  any 
or  all  of  its  internal  parts. 

Reid  vapor  pressure  means  the 
absolute  vapor  pressure  of  volatile  crude 
oil  and  volatile  non-viscus  petroleum 
liquids,  except  liquified  petroleum 
gases,  as  determined  by  ASTM  D323- 
89. 

Submerged  fill  tube  is  any  fill  tube, 
the  discharge  opening  of  which  is 
entirely  submerged,  when  the  liquid 
level  above  the  bottom  of  the  tank  is: 
15.2  cm  (6  inches),  for  tanks  filled  from 
the  top,  except  for  flat  bottom  tanks 
where  the  liquid  level  above  the  bottom 
is  7.6  cm  (3  in.);  or  45.7  cm  (18  inches) 
for  tanks  filled  from  the  side. 

Top  off  is  the  attempt  to  dispense 
gasoline  to  a  motor  vehicle  or  utility 
equipment  fuel  tank  after  the  dispensing 
nozzle  primary  shutoff  mechanism  has 
engaged.  The  filling  of  those  class  of 
vehicle  tanks  which,  because  of  the 
configuration  of  the  fill  pipe,  cause 
premature  activation  of  the  primary 
shutoff,  shall  not  be  considered  topping 
off. 

Vacuum  assist  system  is  any  Phase  II 
vapor  recovery  s>'stera  that  utilizes  a 
pump,  blower,  or  other  vacuum- 
producing  device.  Vacuum  assist 
systems  may  also  incorporate  an 
incinerator  to  process  any  excess  vapors 
generated  by  the  collection  system. 

Vapor  tight  means  the  detection  of 
less  than  10,000  ppm  hydrocarbon 
concentration,  as  determined  by  40  CFR 
part  60,  appendix  A,  Method  21,  using 
an  appropriate  analyzer  calibrated  with 
methane. 

(3)  Standards. 

(i)  Gosoline  Transfer  Into  Stationary 
Storage  Tanks  (Phase  I).  An  owner/ 
operator  shajl  not  tranf^fer,  permit  the 
transfer  or  provide  equipment  for  the 
transfer  of  gasoline  into  from  any  tank 
truck,  trailer  or  railroad  car  into  any 
stationary  storage  tank  with  a  capacity 
of  950  liters  (251  gallons)  or  more  unless 
all  of  the  following  conditions  are  met: 


(A)  Such  tank  is  equipped  with  a 
permanent  submerged  fill  tube. 

(B)  Such  tank  is  equipped  with  a 
CARB  certified  vapor  recovery  system 
at,  or  above  95  percent  control 
efficiency,  which  is  maintained  and 
operated  according  to  the  manufacturers 
specifications. 

(C)  All  vapor  return  lines  are 
connected  between  the  tank  truck, 
trailer  or  railroad  tank  car,  and  the 
stationary  storage  tank  and  all 
associated  hoses,  fittings,  and  couplings 
are  maintained  in  a  vapor  tight 
condition. 

(D)  The  hatch  on  any  tank  truck, 
trailer,  or  railroad  tank  car  shall  not  be 
opened  for  more  than  three  minutes  for 
each  visual  inspection,  provided  that: 

[1)  Transfer  or  pumping  has  been 
stopped  for  at  least  3  minutes  prior  to 
opening;  and 

(2)  The  hatch  is  closed  before  transfer 
or  pumping  is  resumed. 

(E)  Underground  tank  lines  are  gravity 
drained,  and  above-ground  tanks  are 
equipped  with  dry  breaks  such  that 
upon  line  disconnect  the  liquid  leak  rate 
does  not  exceed  3  drops  per  minute. 

(F)  As  of  (Insert  date  of  publication  of 
the  final  rule],  an  owmer/operator  shall 
not  install  a  coaxial  Phase  I  vapor 
recovery  system  at  a  gasoline  dispensing 
facility  unless  the  Phase  I  system  was 
certified  after  January  1, 1994.  In 
addition,  an  owner/operator  shall  not 
install  a  Phase  I  vapor  recovery  system 
unless  that  system  incorporates  certified 
poppetted  drjbreaks  or  spring-loaded 
vapor  check  valves  on  the  vapor  return 
coupler  of  the  system. 

(C)  As  of  one  year  after  [Insert  date  of 
publication  of  the  final  rule],  all  open 
vent  pipes  on  stationfiry  tanks  at 
gasoline  dispensing  facilities  shall  be 
equipped  with  a  pressure-vacuum  relief 
valve.  Unless  otherwise  specified  in  the 
applicable  CARB  executive  order, 
pressure  relief  shall  be  set  at  3  inches 
water  column  and  vacuum  relief  shall 
be  set  at  8  inches  water  column.  For  the 
purposes  of  this  paragraph  (j),  vent 
pipes  of  gasoline  storage  tanks  may  be 
manifolded  to  a  single  valve  when  the 
storage  tanks  are  manifolded  according 
to  the  applicable  CARB  executive  order. 

(H)  As  of  [Insert  date  of  publication  of 
the  final  rule],  any  time  a  gasoline 
storage  tank  or  associated  piping  is 
replaced  or  installed  this  spill  box  must 
be  equiped  with  an  intregal  vapor-tight 
drain  valve  to  return  spilled  gasoline  to 
tiie  storage  tank. 

(!)  Equipment  subject  to  this 
paragraph  (j)  is  operated  and 
r.riintained.  according  to  all  of  the 
following  requirements: 

(i)  .\11  fill  tubes  are  equipped  with 
vapor-tight  covers,  including  gaskets; 


[2]  All  dry  breaks  are  equipped  with 
vapor-tight  seals  and  dust  covers; 

(3)  Fixed  or  Spring-Loaded  coaxial  fill 
tubes  are  operated  so  that  there  is  no 
obstruction  of  vapor  passage  from  the 
storage  tank  back  to  the  tank  truck, 
trailer,  or  railroad  tank  car; 

(4)  The  fill  tube  assembly,  including 
fill  tube,  fittings  and  gaskets,  is 
maintained  to  prevent  vapor  leakage 
from  any  portion  of  the  vapor  recovery 
system; 

(5)  All  storage  tank  vapor  return  lines 
without  dry  breaks  are  equipped  with 
vapor-tight  covers,  including  gaskets. 

(ii)  Gasoline  Transfer  Into  Vehicle 
Fuel  Tanks  (Phase  II).  An  owner/ 
operator  shall  not  transfer,  or  permit  the 
transfer,  or  provide  equipment  for  the 
transfer  of  gasoline  from  a  stationary 
storage  tank  into  any  motor  vehicle  fuel 
tank  of  greater  than  19  liters  (5  gallons) 
capacity  unless  all  of  the  following 
conditions  are  met: 

(A)  The  dispensing  unit  used  to 
transfer  the  gasoline  from  the  stationary 
storage  tank  to  the  motor  vehicle  fuel 
tank  is  equipped  with  a  CARB  certified 
vapor  recovery  system. 

(B)  The  vapor  recovery  system  and 
associated  components  are  operated  and 
maintained  in  a  vapor-tight  and  liquid- 
tight  manner  in  accordance  with  the 
manufacturer's  specifications  and  the 
applicable  CARB  certification. 

(C)  As  of  [Insert  date  of  publication  of 
the  final  rule],  an  owner/operator  shall 
not  install  any  balance  system  vapor 
recovery  nozzle  unless  a  vapor  check 
valve  is  located  in  the  nozzle.  In 
addition,  a  balance  system  shall  not  be 
operated  with  more  than  one  check 
valve  per  nozzle  and  hose  assembly. 

(D)  As  of  one  year  after  (Insert  date  of 
publication  of  the  final  rule],  the 
nominal  inside  diameter  of  the 
connection  between  the  riser  and 
dispenser  cabinet  shall  not  be  less  than 
0.75  inches.  If  flexible  tubing  is  used  for 
this  connection,  the  material  shall  be 
listed  for  use  with  gasoline  and  shall  be 
capable  of  maintaining  electrical 
continuity  between  the  riser  and 
dispenser. 

(E)  As  of  one  year  after  [Insert  date  of 
publication  of  the  final  rule),  an  owner/ 
operator  shall  not  sell,  offer  for  sale,  or 
install  a  bellows-equipped  vapor 
recovery  nozzle  unless  it  is  equipped 
with  a  certified  insertion  interlock 
rr.echanism. 

(F)  As  of  one  year  after  [Insert  date  of 
publication  of  the  final  rule),  an  owner/ 
operator  shall  not  install  or  operate  a 
vapor  recovery  nozzle  unless  it  is 
equipped  with  a  coaxial  hose. 

(G)  As  of  one  year  after  [Insert  date  of 
publication  of  the  final  rule],  all  liquid 
removal  devices  required  by  CARB 
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executive  orders  shall  be  maintained  to 
achieve  a  minimum  liquid  removal  rate 
of  five  milliliters  per  gallon  transferred. 
This  standard  shall  apply  at  dispensing 
rates  exceeding  five  gallons  per  minute, 
unless  a  higher  removal  rate  is  specified 
by  the  Executive  Order. 

(H)  As  of  [Insert  date  of  publication  of 
the  final  mlej.  any  gasoline  storage  or 
dispensing  facility  that  commences 
aherations  or  repairs  shall  comply  with 
the  equipment  standards  of  paragraphs 
())(3)(ii)  (C)  through  (G)  of  this  section. 

(I)  Equipment  subject  to  this  section 
shall  be  operated  and  maintained  vk'ith 
none  of  the  following  defects: 

(/)  Absence  or  disconnection  of  any 
component  required  to  be  used  in  the 
GARB  executive  order(s)  that  certified 
the  system. 

[2]  A  vapor  hose  which  is  crimped  or 
flattened  such  that  the  vapor  passage  is 
blocked,  or  the  pressure  drop  through 
the  vapor  hose  exceeds  by  a  factor  of 
two  or  more  the  requirements  in  the 
system  certified  in  the  GARB  Executive 
Order(s)  applicable  to  the  system. 

[3]  A  nozzle  boot  which  is  torn  in  one 
or  more  of  the  following  manner: 

(/|  Triangular-shaped  or  similar  tear 
V2  inch  or  more  to  a  side,  or  hole  v^ 
inch  or  more  in  diameter  or. 

(;■/)  Slit  1  inch  or  more  in  length. 

(4)  Faceplate  or  fie.xible  cone  which  is 
damaged  in  the  following  manner: 

U]  For  balance  nozzles  and  for  nozzles 
for  aspirator  and  educator  assist  type 
systems,  damage  shall  be  such  that  the 
capability  to  achieve  a  seal  with  a  fill 
pip0  interface  is  affected  for  V*  of  the 
circiimference  of  the  faceplate 
(accumulated). 

[ii]  For  nozzles  for  vacuum  assist-fype 
systems,  more  than  '/.  of  the  fiexible  • 
cone  missing. 

(5)  Nozzle  shutoff  mechanisms  which 
malfunction  in  any  manner. 

(6)  Vapor  return  lines,  including  such 
components  as  swivels,  anti- 
recirculation  valves  and  underground 
piping,  which  malfunction  or  are 
blocked,  or  restricted  such  that  pressure 
drop  through  the  lines  exceeds  by  factor 
of  two  or  more  requirements  specified 
in  the  GARB  Executive  Order(s)  that 
certified  the  system. 

(7)  Vapor  processing  unit  which  is 
inoperative. 

(fl)  Vacuum  producing  device  which 
is  inoperative. 

(9)  Pressure/vacuum  relief  valves, 
vapc«-  check  valves,  or  dry  breaks  which 
are  inoperative. 

{10)  Any  equipment  defect  which  is 
identified  in  an  Executive  Order 
certifying  a  system  pursuant  to  the 
Gertification  Procedures  incorporated  in 
Section  94001  of  Title  17,  Gafifomia 
Gode  of  Regulations,  as  substantially 
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impairing  the  effectiveness  of  the 
system  in  reducing  air  contaminants. 

{11)  All  nozzles  affected  by  the  above 
defects  are  to  be  considered  defective. 

{Hi)  Additional  Requirements. 

(A)  An  owner/operator  shall  not  offer 
for  sale,  sell,  or  install  any  new  or 
rebuilt  vapor  recovery  equipment  unless 
the  components  and  the  parts  are  clearly 
identified  or  marked  by  tbe  certified 
manufacturing  company  and/or  the 
certified  rebuilding  company. 

(B)  An  owner/operator  shall  not 
perform  or  permit  the  "pump-out"  (bulk 
transfer)  of  gasoline  fi-om  a  storage  tank 
subject  to  paragraph  (j)(3)(i)  of  this 
section;  unless  such  bulk  transfer  is 
performed  using  a  vapor  collection  and 
transfer  system  capable  of  returning  the 
displaced  vapors  to  the  stationary 
storage  tank  or  unless  the  storage  tank 
will  be  removed  or  filled  with  water  for 
testing. 

(G)  An  owmer/operator  shall  not  store, 
or  allow  the  storage  of,  gasoline  in  any 
stationary  storage  tank  with  a  capacity 
of  950  filers  (251  gallons)  or  more  unless 
such  tank  is  equipped  with  a  Phase  I 
vapor  recovery  system. 

(D)  An  owner/operator  of  any  gasoline 
dispensing  facifity  shall  conspicuously 
post  the  following  signs  in  the     • 
immediate  gasoline  dispensing  area. 

{1)  "NOZZLE"  operating  instructions; 
(2)  Appropriate  District  toll-free 
telephone  number;  and 
{3)  A  warning  sign  stating: 

Toxic  Risk— For  Your  Own  Protection 
Do  Not  Breathe  Fumes.  Do  Not  Top 
Tanks 

(E)  All  required  signs  shall  conform  to 
all  of  the  following: 

(1)  For  decal  signs: 

(i)  Each  sign  shall  be  located  adjacent 
to  the  dispenser  price  indicator  (per 
gallon)  on  each  side  next  to  the 
driveway  it  serves;  and 

{ii)  Sign  shall  be  readable  from  a 
distance  of  3  feet  or  more. 

(2)  All  other  signs: 

(i)  For  pump  toppers,  one  double-back 
sign  per  island; 

(//)  For  permanent  (non-decal)  signs. 
two  single-sided  or  one  double-sided 
sjgn(s)  per  two  (2)  dispensers. 

{Hi)  All  signs  shall  be  readable  from 
a  distance  of  6  feet  or  more. 

(F)  A  dispenser  that  is  never  used  to 
fuel  motor  vehicles  shall  have  a  sign 
posted  on  it  restricting  its  use  for 
vehicles. 

(G)  Gasoline  shall  not  be  stored  in 
open  container(s)  of  any  size  or  handled 
in  any  other  manner  (spillage,  spraying, 
etc.)  that  permit  gasoline  or  gasoline 
vapors  to  enter  the  atmosphere, 
contaminate  the  ground,  or  the  sewer. 

(H)  The  failure  of  an  owner/operator 
to  meet  any  requirements  of  paragraphs 


(j)(3)  (i),  (ii),  or  (iii)  of  this  section  shall 
constitute  a  violation.  Such  equipment 
determined  to  be  in  violation  shall  be 
tagged  "Out-of-Order." 

(1)  Except  during  repair  activity,  the 
"Out-of-Order"  tag  specified  in 
paragraph  (j)(3)(iii)(H)  of  this  section 
shall  not  be  removed  and  the  tagged 
equipment  shall  not  be  used,  permitted 
to  be  used,  or  provided  for  use  unless 
all  of  the  following  conditions  are 
satisfied: 

{1)  The  tagged  equipment  has  been 
repaired,  replaced,  or  adjusted,  as 
necessary; 

(2)  The  District,  Office  of  Operations, 
has  been  notified  of  the  repairs  by 
completing  and  signing  the  form 
supplied  by  the  District; 

(3)  The  tagged  equipment  has  been 
reinspected  and/or  authorized  for  use  by 
the  District. 

(4)  Exemptions.  The  provisions  of  this 
section  shall  not  apply  to  the  transfer  of 
gasoline  into  or  from  any  stationar\'  tank 
if  its  monthly  throughput  is  used 
exclusively  for  the  fuehng  of 
implements  of  husbandry,  such  as 
vehicles  defined  in  Division  16  (Section 
36000  et  seq.)  of  the  Galifomia  Vehicle 
Gode,  provided  such  a  tank  is  equipped 
with  a  submerged  fill  tube  and  its 
storage  capacity  is  less  than  or  equal  to 
550  gallons  (2,082  liters). 

(5)  Compliance  Schedule. 

(i)  The  owmer/operator  of  a  new 
facility  subject  to  this  section  shall 
comply  with  the  provisions  of  this 
section  at  the  time  gasoline  receiving 
and/or  dispensing  is  initiated. 

(ii)  The  owner/operator  of  any  altered 
and/or  repaired  facility,  who  was 
previously  exempted  from  Phase  I  or 
Phase  II  vapor  control  requirements 
shall  comply  with  the  provisions  of  this 
section  at  the  time  gasoline  receiving 
and/or  dispensing  is  initiated  after 
completion  of  the  alteration  and/or 
repair. 

(iii)  The  oumer/operator  of  any  other 
existing  facifity,  who  was  previously 
exempt  from  Phase  I  or  Phase  II  vapor 
control  requirements,  and  who  has  not 
earlier  been  required  to  come  into 
compliance,  shall  achieve  compliance 
by  January  1,  1996. 

(6)  Testing. 

(i)  For  new  or  altered  gasoline  storage 
or  dispensing  facilities,  once  the  system 
is  in  operational  condition  and  ready  for 
use,  testing  to  verify  the  proper 
installation  and  function  of  the  entire 
system  (both  infrastructure  plumbing 
and  aboveground  equipment)  shall  be 
conducted.  Tests  of  Phase  II  systems  at 
gasoline  dispensing  stations  shall  be 
conducted  in  accordance  with  the 
following  test  procedures  as  found  in 
appendix  J  of  the  EPA  document. 
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"Technical  Guidance — Stage  U  Vapor 
Recover)'  Systems  for  Ccntrol  of  Vehicle 
Refueling  Emissions  a  Gasoline 
Dispensing  Facilities."  Vol.  II  (E?.\- 
430/3-91-C22b),  Noveml^r  1991; 

(A)  Bay  .Area  Source  Test  Pr'xedure 
ST-30,  Leak  Test  Prcced'i-R,  o:  San 
Diego  Test  Procedure  TP-91-1.  Pressure 
Decav  Leax  Test  Procedure.  In  addition, 
GARB  Test  Procedure  TP-201.3  may  be 

ili)  Bay  Area  Sov.rce  Te.>l  Procedure 
5T-27,  Dynamic  Back  Pressure,  cr  Sin 
Diego  Test  Procedure  TP-91-2.  Pressure 
Drop  vs  Flow/liquid  Blockas;e  Te;t 
Procedure.  In  addition.  C\RB  T^^x 
Procedure  TP-201.2  may  be  u-s^d.  and 

(C)  Bay  Area  Source  Test  Procedure 
ST-3r.  Liquid  Removal  Devices. 

(ii)  In  addition  to  the  above  tests, 
PJiase  I  efficiency  testing  w.ll  be  done 
in  accordance  with  C.\RB  Tl'-201  1 . 

(iii)  Testing  m.ay  be  done  bv  '.""■^ 
facility  or  by  a  testing  com.pany 
provided  that  the  testing  meets  the 
m.mimum  criteria  established  by  C^RB 
for  such  tests. 

(i  v)  Reverification  of  the  function  of 
the  Phase  I  or  Phase  II  vapor  recover}' 
system  shall  be  perfonned  as  shO'.sTi 
below  or  upon  alteration  or  repair  of  any 
gasoline  storage  or  dispensing  facility. 
Functional  tests  may  also  be  performed 
upon  request  by  EPA  or  the  ax:al  Air 
Pollution  ConU-ol  District.  Where 
multiple  tests  are  specified,  a  leak  or 
blockage  found  by  any  m.ethod 
constitutes  a  violation  of  this  section. 

{.\)  A.  static  pressure  leak  test  using 
ST-30.  TP-qi-2  or  C\RB  TP-201.3  ' 
shall  be  performed  at  least  once  per 
■  calendar  year  or  upon  alteration  or 
repair  of  facilities  equipped  with  a 
vacuum-assist  Phase  II  system. 

(B)  .A  static  pressure  leak  test  using 
ST-30.  TP-91-2  or  C*RB  TP-201.3 
shall  be  performed  at  least  once  e\er/ 
two  years  or  upon  alteration  or  repair  of 
facilities  equipped  with  a  balanced 
Phase  II  system. 

fCl  \  liquid  blockage  test  using  ST- 
27.  TP-91-2.  or  G,\RB  TP-201.2  shall 
be  performed  at  least  every  t"ive  years. 

(v)  For  existing  gasoline  storage  and 
dispensing  facilities,  if  the  facility  has 
not  been  verified  for  functional  Phase  I 
cr  Phase  II  vapor  recovery  systems 
within  the  last  four  years  before  the  date 
of  promulgation  of  this  section,  then 
functional  tests  shall  be  performed  at 
the  facility  within  one  year  of  the  date 
of  promulgation  of  this  section. 
Facilities  which  have  been  tested  vyilhin 
four  years  and  have  the  test  results 
documented,  shall  perform  the 
reverification  tests  within  five  years 
from  the  date  of  the  tests.  All  other 
existing  facilities  shall  be  tested  within 
one  year  of  the  date  of  promalgation  of 


this  section.  Reverification  of  static 
pressure  integrity  shall  be  performed 
within  one  year  after  promulgation  of 
this  section  for  vacuum-assist  systems 
or  two  years  after  promulgation  or  after 
the  last  test,  whichever  is  earliest,  for 
balanced  systems. 

(7)  RecorCKt'eping.  All  pennits  or 
hceases  to  operate  the  facility  or  to 
operate  a  specific  system  at  the  faciLiy 
shall  be  current  at  all  times.  The  records 
required  in  paragraphs  {\](T]  (ij  through 
(iv)  of  this  section  shail  be  maintained 
at  each  facility  for  a  minimum  of  five 
years,  and  should  be  made  available  to 
EPA  and  local  enforcement  personnel 
upon  request. 

(i)  Verification  that  the  vapor  recovery 
system  meets  or  e.xceeds  the 
requirements  of  tlie  tests  specified  in 
paragraphs  {j)(6)  (i),  (u),  and  (iv)  of  this 
section  shall  be  maintained.  The  test 
results  shall  be  dated  and  shall  contain 
names,  addresses,  and  telephone 
numbers  of  the  parties  responsible  for 
the  system  installation  and/or  testing. 

(ii)  All  maintenance  conducted  en 
any  part  of  the  vapor  recovery  system 
shall  be  logged  on  a  m<aintenance  record 
maintained  in  chronological  order 
showing  dates,  description  of  any 
equipment  replaced  with  its  location, 
and  a  description  of  the  system  problem 
which  resulted  in  repairs.  The  log  shall 
also  indicate  the  time  period  and 
duration  of  each  malfunction  of  the 
system. 

(iii)  A  file  of  all  inspection  reports 
issued  by  inspecting  agencies  shall  be 
maintained  in  chronological  order. 

(iv)  A  chronologically  organized  file 
of  all  compliance  records  issued  by 
regulating  agencies  shall  be  maintained 
separately  from  the  inspection  reports. 

(k)  Emissions  from  [Vaste  Burning. 

(1)  Applicability.  On  or  after  January 
1. 1996.  any  person  conducting 
agricultural  burning  or  open  burning 
shall  comply  with  the  requirements  of 
paragraphs  (k)  (4)  and  (5)  of  this  section. 
For  the  purposes  of  this  section,  the 
affected  areas  include  the  Sacramento 
Metro  Area,  the  Los  Angeles-South 
Coast  Air  Basin  Area,  and  the  Ventura 
County  Area  as  described  for  ozone  in 
40  CFR  81.305. 

(2)  Definitions.  For  the  purposes  of 
paragraph  (k)  of  this  section,  the 
following  definitions  shall  apply.  All 
termsnot  defined  herein  shall  have  the 
meaning  given  them  in  §  52.2950. 

Agricultural  burning  means  open 
outdoor  fires  used  in  the  following 
operations:  agricultural  operations; 
forest  management;  range  improvement; 
improvement  of  land  for  wildlife  and 
game  habitat;  disease  or  pest  prevention; 
operation  or  maintenance  of  a  system 
for  the  delivery  of  water  used  in  any 


agricultural  operation,  forest 
m.anagement,  range  improvement,  lane' 
improvement  for  wildlife  and  game 
habitat,  and  disease  or  pest  prevention 
operation;  wildland  vegetation 
management. 

Agricultural  opfitition.'i  ir.ean:-.  the 
production  of  materials  produced 
wholly  from  operations  in  the  growing 
and  harvesting  of  crops  or  raisi.-.g  of 
fowl  cr  animals  for  the  primary"  purpose 
of  making  a  profit,  of  proviJ-.n^  a 
livelihood,  or  of  condicting  agricultural 
research  or  instruction  by  an 
educational  institution.  In  ccnnoction 
with  open  burning  of  materials 
produced  from,  agricultural  operations 
are  the  burning  of  grass  and  weeds  in  or 
adjacent  to  fields  in  culli'.'ation  or  being 
prepared  for  cultivation,  and  the 
burning  of  materials  not  produced 
wholly  from  agricultural  operations,  but 
which  are  intimately  related  to  the 
growing  or  harvesting  of  crops  and 
which  are  used  in  the  field  (e.g.,  trays 
for  drying  raisins,  date  palm  protection 
paper,  and  fertilizer  and  pesticide  sacks 
or  containers  where  the  sacks  or 
containers  are  emptied  in  the  field.) 

Designated  agency  means  any  agency 
designated  by  the  State  Air  Resources 
Board  as  having  authority  to  issue 
agricultural  burning  permits.  The  VS. 
Forest  Service,  the  California 
Department  of  Forestry,  local  air 
districts,  local  fire  control  agencies  are 
designated  for  their  respective 
jurisdictions.  • 

Forest  management  burning  means 
the  use  of  open  fires,  as  part  of  a  forest 
management  practice,  to  remove  forest 
debris  or  for  forest  management 
practices  which  include  timber 
operations,  silvicultural  practices  or 
forest  protection  practices. 

Local  air  district  means  any  of  the 
following  districts:  El  Dorado  County 
Air  Pollution  Control  District  (APCD). 
Feather  River  Air  Quality  Management 
District  (AQMD),  Placer  County' APCD, 
Sacramento  Metropolitan  AQMD,  South 
Coast  AQMD,  Ventura  County  APCD, 
Yolo-Solano  APCD. 

No-burn  day  means  a  day  on  which 
agricultural  burning  and  open  burning 
are  prohibited  by  the  EPA,  State  Air 
Resources  Board,  or  local  air  district  due 
to  a  predicted  exceedence  of  the  State 
ambient  air  quality  standard  {0.09  ppm) 
for  ozone. 

Open  burning  means  planned  open 
burning  of  trash,  leaves,  and  refuse  from 
all  activities  except  agricultural 
operations,  forest  management,  range 
improvement,  improvement  of  land  for 
wildlife  and  game  habitat,  disease  or 
pest  prevention,  operation  or 
maintenance  of  a  system  for  the  deliverj- 
of  water  used  in  any  agricultural 
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olperation,  forest  management,  range 
iinprovement,  land  improvement  for 
wildlife  and  game  habitat,  and  disease 
or  pest  prevention  operation,  and 
wildland  vegetation  management  where 
the  products  of  combustion  are  not 
directed  through  a  flue. 

Permissive-burn  day  means  a  day  on 
which  agricultural  burning  and  open 
burning  are  allowed  by  the  EPA,  State 
Air  Resources  Board,  or  local  air 
district. 

Bange  improvement  burning  means 
the  use  of  open  fires  to  remove 
vegetation  for  a  wildlife,  game  or 
livestock  habitat  or  for  the  initial 
establishment  of  an  agricultural  practice 
oti  previously  uncultivated  land. 

j  Sih'icultural  practices  means 
establish,  development,  care  and 
reproduction  of  stands  of  timber. 

Timber  operations  means  cutting  or 
removal  of  timber  or  other  forest 
vegetation. 

IV'osfe  burning  means  agricultural 
burning,  range  management  burning, 
forest  management  burning,  and  open 
burning. 

;  Wildland  vegetation  management 
burning  means  the  use  of  prescribed 
burning  conducted  by  a  public  agency, 
or  through  a  cooperative  agreement  or 
contract  involving  a  public  agencv,  to 
burn  land  predominantly  covered  with 
chaparral,  trees,  grass,  or  standing 
brush. 

(3)  \'o-burn  day  determination.  A  no- 
burn  day  may  be  declared  by  the 
USEPA,  State  Air  Resources  Board,  or 
local  air  district  if  an  exceedence  of  the 
State  ambient  air  quality  standard  for 
ozone  (0.09  ppm)  is  predicted.  The 
fojllowing  conditions  will  be  evaluated 
ei^ch  day  for  predicting  the  ozone  level 
for  the  following  day. 

^(i)  Current  hourly  ozone  level,  in 
ppm,  measured  in  the  portion  of  the 
local  air  district  that  falls  within  the 
boundaries  of  the  Sacramento  FIP  area; 

(ii)  Predicted  meteorology  including 
wind  speed,  and  mixing  height;  and 

(iii)  Forecast  temperature. 

(4)  Permitting.  Agricultural  burning  is 
prohibited  unless  a  valid  burn  permit  is 
obtained  from  the  appropriate 
designated  agency. 

(5)  Restrictions. 

(i)  Agricultural  burning  shall  be 
prohibited  on  a  no-bum  day. 

[ii)  Open  burning  shall  be  prohibited 
on  a  no-burn  day. 

(6)  Exemptions.  (Reserved). 

(I)  Emissions  of  Oxides  of  Nitrogen 
from  Natural  Gas-fired  Water  Heaters. 

(1)  Applicability.  For  the  purposes  of 
paragraph  (1)  of  this  section,  the  affected 
area  includes  the  Sacramento  Metro 
Area  as  described  for  ozone  in  40  CFR 
81.305.  The  requirements  of  paragraphs 


(1)(1)  through  (6)  of  this  section  shall 
apply  to  any  person  who  manufactures, 
offers  for  sale,  sells,  or  installs  any 
natural  gas-fired  water  heater  with  a 
rated  heat  input  capacity  less  than 
75,000  British  thermal  units  per  hour 
(Btu/hr). 

(2)  Definitions.  For  the  purposes  of 
paragraph  (1)  of  this  section,  the 
following  definitions  shall  apply.  All 
terms  not  defined  herein  shall  have  the 
meaning  given  them  in  §  52.2950. 

British  thermal  unit  (Btu)  means  the 
amount  of  heat  required  to  raise  the 
temperature  of  one  pound  of  water  from 
59°F  to  60°F  at  one  atmosphere. 

Heat  input  means  the  actual  amount 
of  heat  released  by  natural  gas  burned 
in  a  water  heater. 

Heat  output  means  the  product 
obtained  by  multiplying  the  recovery 
efficiency,  as  defined  by  Title  20, 
California  Administrative  Code,  Chapter 
2,  Subchapter  4,  Article  4,  Sections  1603 
and  1607,  by  the  heating  value  of  the 
natural  gas  furnished  to  the  water 
heater. 

Natural  gas  means  a  mixture  of 
gaseous  hydrocarbons  containing  at 
least  80  percent  methane  by  volume  as 
determined  according  to  American 
Standard  Test  Method  (ASTM)  D1945- 
64. 

Bated  heat  input  capacity  means  the 
heat  input  capacity  specified  on  the 
nameplate  of  the  combustion  unit.  If  the 
combustion  unit  has  been  altered  or 
modified  such  that  its  maximum  heat 
input  is  different  than  the  heat  input 
capacity  specified  on  the  nameplate,  the 
new  maximum  heat  input  shall  be 
considered  as  the  rated  heat  input 
capacity. 

Water  heater  means  a  device  that 
heats  water  at  a  thermostatically- 
controlled  temperature  for  delivery  on 
demand. 

(3)  Standards.  After  May  31,  1995,  no 
person  shall  manufacturer,  offer  for  sale, 
sell,  or  install  any  natural  gas-fired 
water  heater  with  NO.x  emissions  in 
excess  of  40  nanograms  calculated  as 
weight  equivalent  NOx  per  joule  (ng/j) 
(93  pounds  per  billion  Btu  (93  Ib/lO"* 
Btu)]  of  heat  output. 

(4)  Exemptions.  The  provisions  of  this 
section  shall  not  apply  to: 

(i)  Water  heaters  with  a  rated  heat 
input  of  75,000  Btu/hr  or  greater. 

(ii)  Water  heaters  used  in  recreational 
vehicles. 

(iii)  Water  heaters  used  exclusively  to 
heat  swimming  pools  and  hot  tubs. 

(5)  Reporting  and  Becordkeeping. 
(i)  Compliance  Beport.  A 

manufacturer  shall  submit  to  the 
Administrator  a  Compliance  Report 
which  demonstrates  that  each  water 
heater  model  complies  with  the  section. 


A  manufacturer  shall  submit  a  new 
Compliance  Report  for  any  water  heater 
model  whose  design  is  changed  in  any 
manner  which  may  alter  NOx 
emissions.  Compliance  Reports,  for 
either  new  models  or  altered  models, 
shall  be  submitted  to  the  Administrator 
at  least  30  days  before  the  water  heater 
model  is  offered  for  sale,  sold,  or 
installed  in  the  control  area.  The 
Compliance  Report  shall  contain  the 
following  information: 

(A)  General  Information. 

(1)  Name  and  address  of 
manufacturer; 

(2)  Brand  name  and  model; 

(J)  Model  number  as  it  appears  on  the 
rating  plate  of  each  water  heater;  and 

[4)  Description  of  each  water  heater 
model  being  certified. 

(B)  Test  Beport. 

[1)  All  compliance  test  procedures 
and  results  for  each  water  heater  model; 
and 

[2]  All  calculations  for  determining 
compliance  of  each  water  heater  model. 

(Cj  Compliance  Statement.  A  signed 
and  dated  statement  attesting  to  the 
accuracy  of  all  statements  and 
information  in  the  Compliance  Report. 

(ii)  Labeling.  A  manufacturer  shall 
display  the  model  number  of  the  water 
heater  on  the  shipping  carton  and  rating 
plate  of  each  water  heater  unit. 

(iii)  Becordkeeping.  A  manufacturer 
shall  keep  Compliance  Reports,  test 
reports,  and  compliance  statements  for 
as  long  as  the  water  heater  model  is 
offered  for  sale,  sold,  or  installed  in  the 
control  area,  or  for  five  calendar  years, 
whichever  is  longer. 

(6)  Test  Methods.  The  manufacturer 
shall  have  each  water  heater  model 
tested  in  accordance  with  the  following 
procedures: 

(i)  Each  water  heater  model  tested 
shall  be  operated  in  accordance  with 
Section  2.4  of  American  National 
Standards  Institute  (ANSI)  Z21.10.l- 
1975  at  normal  test  pressure,  input 
rates,  and  with  a  5-foof  exhaust  stack 
installed  during  the  NOx  emissions 
tests,  and 

(ii)  The  measurement  of  NOx 
emissions  shall  be  conducted  in 
accordance  with  the  EPA  Reference 
Methods  or  Submethods  described  in 
appendix  A  of  40  CFR  part  60,  or  other 
methods  as  approved  in  WTiting  by  the 
Administrator. 

(iii)  The  following  procedure  shall  be 
used  to  calculate  the  NOx  emissions  rate 
in  ng/j  (lb/109  Btu)  of  heat  output: 


N  = 


5211xCfxPxF 


HoxC 
Where: 

N=Nanograms  of  NOx  expressed  as 
weight  equivalent  NO2  emitted  j)er 
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joule  of  heat  output,  ng/j  flu'lO'. 

Btu) 
Cl'-Carbon  number  of  fuel. 

ciiTiensionlcss 
P=>;0\  conrentralioa  ir.  fiu*-  g  ;>.  pir.s 

per  million  by  voIu-Tie 
F  =\''jlume  of  fuel  burned,  cubic  fest  5t 

30  inches  of  mfrciry  [U-g]  and  6  J"F 
Ho=Heat  output.  Btu 
C=Concentr3tlon  of  CO:  me-j  .nrfd  ::;- 

flue  gas;  percent 
The  definitions  of  and  ti:e  n".ea-.u.-t?n:ent 
procedures  for  the  above  p'Sra.T.etvn-s  are 
described  in  the  South  Coast  Air  Quality 
Management  District's  Rule  1121 
Nitrogen  Oxides  Emissions  Cornpli.'ince 
Testing  for  Natural  Gas-Fi-'j^d  Warer 
Hcdters  and  Small  Boilers.  A 
manufacturer  that  has  cenified  a  v.itsr 
heater  model  to  demonstrste 
compliance  with  a  State  or  local  agency 
rule  that  meets  the  requiremer.'s  of  this 
stiction.  may  submit  the  test  results  to 
EPA  in  lieu  of  conducting  duplicative 
certi:"ication  tr'its. 

(m)  Emissions  of  oxide's  of  ritro^.'^n 
from  stationary  reciprocating  wterni! 
combustion  engines. 

(1)  Applicability.  For  the  purposes  cf 
this  para'^raph,  the  affected  area 
includes  the  Sacramento  N'f'tro  .\r-3  as 
described  for  ozone  in  40  CFR  Bi  303. 

(i)  Any  owner  or  operator  cf  a 
stationary-  internal  com.bustion  r ."gine 
rated  at  equal  to  or  greatt^r  than  50  brake 
horsepower  shall  comply  with  the 
applicable  requirements  of  paragraphs 
{mil  1)  through  (m}(7)  of  this  section. 

(li)  Any  owner  or  operator  cf  a 
stationary'  internal  combustion  engine 
that  claims  an  exemption  from  the 
standards  of  paragraph  (m)l3J  of  this 
section  because  of  the  exe.mpticn 
criteria  specified  in  parigraph  (m'U'fii) 
of  this  section  shall  comply  with  the 
monitoring  requirem.enfs  cf  paragraph 
(ml(6;(ii)(C)  of  this  section. 

liii)  .Any  owner  or  operator  of  a  diesel 
stationary  internal  combustion  engine 
that  claims  an  exemption  from  the 
standards  of  paragraph  [m)(3)  of  this 
section  because  of  tlie  exemption 
criteria  specified  in  paragraph 
(m]{4)(viii)  of  this  section  shall  comply 
with  the  monitoring  and  reporting 
requirements  of  paragraph  (m.i(4,''viii)  of 
this  section. 

(2)  Definitions.  F^ir  the  purpcst's  of 
paragraphs  {m)(l)  through  {m)(7)  cf  this 
section,  the  following  definitions  shall 
apply.  All  terms  not  defined  herein 
shall  have  the  meaning  given  th?m  in 
§52.2950. 

Diesel  engine  means  a  compression 
ignited  two  or  four-stroke  engine  in 
which  liquid  fuel  injected  into  the 
combustion  chamber  ignites  when  the 
air  charge  has  been  compressed  to  a 


tem.perature  sufHciently  high  for  auto- 


ignitirin. 


Emergency  standby  engine  means  an 
internal  combustion  engine  used  only 
w  hen  normal  power  line  or  natural  gcis 
ser\'ice  fails,  or  for  the  emergency 
pumping  of  water  for  either  fire 
protection  or  fiood  relief.  An  emergency 
standby  engine  may  not  be  operated  to 
supplement  a  primary  power  source 
when  the  load  capacity  or  rating  of  die 
primary  power  source  has  been  either 
reached  or  exceeded. 

Engine  rating  mioans  llie  output  of  an 
engine  as  determined  by  the  engine 
manufacturer  and  listed  on  the 
namepla'.e  of  the  unit,  rpgardless  of  any 
derating. 

Higher  heating  value  (HHV)  means 
the  total  heat  liberated  per  mass  of  fuel 
burned  (Btu  per  pound),  when  fuel  and 
dry  air  at  standard  conditions  u.ndergo 
complete  combustion  and  all  resultant 
products  are  brought  to  their  standard 
states  at  standard  conditions.  If 
certification  of  the  HHV  is  not  provided 
by  the  third  party  fuel  supplier,  it  shall 
be  determined  by  one  of  the  following 
test  methods:  ASTM  D2015-85  for  solid 
fuels;  ASTM  D240-87  or  ASTM  D2382- 
68  for  liquid  hvdrocarbon  fuels;  or 
ASTM  01826-88  or  ASTM  Dl94.i-ei  in 
conjunction  with  ASTM  D3583-89  for 
gaseous  hiels. 

Lean-burn  engine  means  any  two  or 
four-stroke  spark  ignited  engine  that  is 
not  a  rich-bum  engine. 

Maintenance  operation  means  the  use 
of  an  emergency  standby  engine  and 
fuel  system  during  testing,  repair  and 
routine  maintenance  to  verify  its 
readiness  for  emergency  standby  use. 

Output  means  the  shaft  work  output 
from  an  engine  plus  the  energy 
reclaimed  by  any  useful  heat  recovery 
system. 

Peak  load  means  the  maximum 
in5tantaneous  operating  load. 

Permitted  capacity  factor  meana  the 
annual  permitted  fuel  use  dr.-ided  by 
the  manufacturers  specified  ma.ximum 
fuel  consumption  times  8,760  hours  per 
year. 

Rich-burn  engine  means  a  two  or  four- 
stroke  spark-ignited  engine  where  the 
manufacturers  original  recom.mended 
operating  air/fuel  ratio  divided  by  the 
stoichiometric  air/fuel  ratio  is  less  than 
or  equal  to  1.1. 

Shutdown  means  the  period  of  time  a 
unit  is  cooled  from  its  norm.al  operating 
temperature  to  cold  or  ambient 
temperature. 

Startup  means  tlie  period  of  time  a 
unit  is  heated  from  cold  or  ambient 
temperature  to  its  normal  operating 
temperature  as  specified  by  the 
manufacturer. 


Stationary  internal  combuatinn  engm-f 
means  any  internal  combustion  engine 
of  the  reciprocating  type  that  is  either 
attached  to  a  foundation  at  a  facihty  or 
is.portable  equipment  operated  at  a 
specific  facility  for  more  than  90  days  in 
any  12-month  period. 

Stoichiometric  air/fuel  ratio  means 
the  air/fuel  ratio  where  all  fuel  and  ail 
oxygen  in  the  air/fuel  mixture  wul  be 
consumed. 

Unit  means  any  diesoi,  loan-burn,  or 
rich-burn  stationary  interna! 
combustion  engine  as  defined  in  this 
paragraph. 

•     Waste  gas  means  the  fuel  gas 
produced  at  either  waste- watcr/i.t»w3c;o 
treatment  facilities  or  landfills 
containing  no  more  than  23  percent  fcy 
volume  supplemental  gas. 

(3)  Standards. 

(i)  No  owner  or  operator  of  a  ui.it 
subject  to  the  standards  of  this 
paragraph  shall  operate  the  unit  unless 
the  owner  or  operator  complies  with  the 
requirements  of  paragraphs  (m)i,3;(i)(.\', 
(B),  (C),  or  (D)  of  this  section.  Any 
owner  or  operator  that  chooses  to 
comply  with  this  paragraph  by  m.otsns  cf 
paragraph  (m)(3){i)  (C)  or  (D)  of  this 
section  shall  also  comply  with  the 
requirements  of  paragraphs  (m)(3l(ii) 
and  (iii)  of  this  section. 

(A)  Replace  the  unit  with  an  electric 
motor  in  accordance  with  the  applicable 
compliance  schedule  specified  in 
paragraph  (m)(5)  of  this  section. 

(B)  Decrea.se  the  annual  operating 
time  of  the  unit  to  less  than  200  hours 
per  calendar  year  in  accordance  w'th 
the  operating  time  phase-down  schedule 
specified  in  paragraph  (m)(5)(v)  of  this 
section.  Any  owner  or  operator  that 
chooses  to  comply  with  this  paragraph 
shall  comply  with  the  monitori:';'; 
requirements  cf  paragraph  (niKBH.iil'C; 
of  this  section. 

(C)  No  owner  or  operator  of  a 
stationary  internal  combu.stion  engine 
shall  cause  to  be  dischaigetl  into  the 
atmosphere  any  gases  that  contain  NOx 
in  excess  of  the  following  applicable 
limit  expressed  as  NO:  corrected  to  15 
percent  parts  per  million  by  volume 
(ppmv)  stack  gas  O2  on  a  dr^'  basis 
averaged  over  a  period  of  15  conseculi'.e 
minutes: 

(1)  Rich-bum.  general:  2.5  ppmv. 

(2)  Lean-burn,  general:  45  ppmv. 
[3]  Diesel:  80  ppmv. 

[4]  Rich-burn,  waste  gas:  50  ppmv. 

(5)  Lean-burn,  waste  gas:  125  ppmv. 

(6)  Each  emission  limit  expressed  in 
paragraphs  (m)(3)(i)(C)(I)  through  (5)  of 
this  section  may  be  multiplied  by  X, 
where  X  equals  the  engine  efficiency  (E) 
divided  by  a  reference  efficiency  of  30 
percent.  Engine  efficiency  (E]  shall  be 
determined  using  one  of  the  methods 


\\ 


;cified  in  paragraph  {:n){V,' :]{Cl{6<h] 
(;/)  of  this  section.  '.vhichi>i,-or 
jvidtis  a  higher  value.  Hcwsver. 
gine  efficiency  [E)  shall  not  be  less 
in  30  percent.  An  engine  ;vi'h  an 
iciency  louer  *han  20  percent  snd'.l  be 
•ignfd  an  efficiency  of  30  percent. 


Energy  input 

h-=re  energy/  input  is  d^t.^rm-nei  by  a 

!  measuring  device  acci.:rat3  te  tS 
'T-nl  and  is  based  on  th*  HHVotthe 

■'.  Percent  efficiency  {E;  shall  be 
aged  over  15  consecutive  minutt-» 

:i  measured  at  peak  load  for  th-a 

j'.xable  engine. 

(Mftrs  Rated  Effiwicncv 
^  _  [Cmtinuousj  at  I.HV  x  •  LH "v  j 
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(CO) 
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(') 


E  = 


(HHV) 


'-the  lower  heating  vaiu''»  of  the 
fual;  and 
!4V=the  higher  heating  value  of '..-•^ 
fuel 

D)  In  lieu  of  complying  '.vith  the  N0\ 
ission  limit  in  paragraph 
i)(3i(i)(C)(2).  (2).  or  (5)  of  this  section, 
owner  or  operator  shall  achieve  the 
jibUcabie  percent  reduction  of  the  NO\ 
c(r  icontration  in  the  uncontrolled 
:.  laust  gas  stream  specified  below.  A 
itroiled  ppinv  N'Ox  limit  shall  be 


e: 
c< 
cslt^ibiished  in  accordance  with  the 

c-(ili: 


uirLinents  of  paragraph  (:n-{7)  of  this 
c  tion  for  the  purpose  of  denionstr2*;n2 
ipliance  with  the  3pplic'>.ble  percent 
reWuction. 

J)  Rich-burn,  general:  9fi  perccn!. 
-')  Lean-bum.  general:  94  perc«-nt 
3)  Diesel:  90  percent 
ii)  Standards  for  carbon  nicncxide 

Any  owner  or  operator  of  a 
Jtionary  internal  combustion  engin-.^ 
ect  to  the  requirements  of  p.iragraoh 
<3;(i)(C)  or  (D)  of  this  section  shall" 
ibhsh  a  controlled  ppmv  CO 
e.^i:  ission  limit  that  represents  eood 
op  irating  and  combustion  practices.  No 
o\  i  ner  or  operator  shall  cause  to  be 
?  charged  into  the  atmosphere  ajiv 
gc  i  es  that  contain  CO  in  excess  of  1;:= 
loi'est  of  one  of  the  following  Unfits: 

(>l)  120  percent  of  the  CO  ppmv  lev:-! 
es;  iblished  by  an  initial  co.Tipliance  test 
in  iccordance  with  the  requirements  of 
p;  1  agraph  (m)(7)  of  this  section;  or 
[  3)  4,500  ppmv. 

Th ;  owner  or  operator  shall 
1. 1 isequently  comply  with  the  limit 
or  ce  it  is  established.  The  ppmv  CO 
er  1  ssions  shall  be  corrected  to  15 
pe  1  cent  volume  stack  gas  O^  on  a  diy 
basis  averaged  over  a  period  of  15 
cc  I  secutive  minutes. 


(iii)  Standards  for  volatile  organic 
compounds  (VOC).  Any  owner  or 
operator  of  a  stationary  internal 
combustion  engine  subject  to  the 
requirements  of  paragraph  (m.)(3)fi}  (C) 
or  (D)  of  this  section  shall  establish  a 
controlled  ppmv  VOC  emission  limit. 
No  owner  or  operator  shall  cause  to  be 
discha.-ged  into  the  atmosphere  any 
gases  that  contain  VOC  in  e.xccss  of  the 
lowest  of  one  of  the  follc\\  ing  limits: 

(A)  120  percent  of  the  VOC  ppmv 
level  estabhshed  by  an  initial 
compliance  t.^st  in  accordance  v.ith  the 
requirements  of  paragraph  (m)(7)  of  this 
socticn;  or 

(B)  350  ppmv. 

The  ovvTier  or  operator  shall 
subsequfintly  com.ply  wiih  the  limit 
once  it  is  established.  The  ppmv  VOC 
emissions  shall  be  corrected  to  15 
percent  volume  stack  g^s  O^  on  a  dry 
basis  averaged  over  a  period  of  15 
consecutive  minutes. 

(4)  Cxrinptiorts.  The  requirements  of 
paragraphs  (m)  (3),  (5),  (6),  and  (7)  of 
this  section  shall  not  apply  to  the 
folloiving,  unless  otherwise  specified: 

(i)  Engines  rated  at  less  than  50  brake 
horsepower. 

(ii)  Engines  operated  at  less  than  200 
hours  per  calendar  year.  Owners  or 
operators  that  claim  an  exemption  from 
the  standards  of  paragraph  {m)(3)  of  this 
section  by  means  of  this  paragraph  shall 
comply  with  the  monitoring 
requirements  of  paragraph  (m)(B)(ii)(C) 
of  this  section. 

(iii)  Emergency  standby  engines 
operated  during  either  an  emergency  or 
maintenance  operation.  Maintenance 
operation  shall  be  limited  to  50  hours 
per  calendar  year. 

(iv)  Engines  used  m  a  laboratory  for 
the  sole  purpose  of  conducting  research 
or  teaching. 

(v)  Engines  used  directly  and 
exclusively  for  agricultural  operations 
necessary  for  the  growing  of  crops  or  the 
raising  of  fowl  or  anim.als. 

(vi)  Engine  test  stands  used  for 
evaluating  engine  perfonnance. 

(vii)  Diesel  e.ngines  used  to  power 
cranes  necessarv'  for  emergency 
evacuation  or  safety  of  personnel. 

(viii)  Diesel  engines  rated  at  less  than 
125  brake  horsepower  and  operated  at 
less  than  200,000  horsepower-hours  per 
calendar  year. 

(A)  To  demonstrate  that  a  unit  is 
operated  less  than  200,000  horsepower- 
hours  in  a  calendar  year,  the  owner  or 
operator  shall  install,  operate,  and 
maintain  in  calibration  equipment  that 
continuously  monitors  and  records 
elapsed  time  of  operation.  For  each  year, 
the  owner  or  operator  shall  also  keep  an 
operating  log  of  start  and  stop  times, 
type  and  quantity  of  fuel  used,  and 


cumulative  annual  hours  and 
horsepower-hours  of  operation  for  each 
unit.  Each  operating  log  shall  be 
maintained  at  the  plant  at  wh.ch  the 
unit  is  located  for  a  period  of  five  years. 
The  operating  log  shall  be  made 
available  to  the  Administrator  upon 
request. 

(B)  The  owner  or  operator  of  any  unit 
that  claims  an  e.xemption  from  the 
requirements  of  paragraph  (m,l3)  of  this 
section  under  paragraph  {m){4i(vi:i;(A; 
of  this  section  shall  notify  the 
Administrator  within  7  Cay  s  if  ihe  unit 
is  ever  operated  equal  to  or  greyer  than 
200,000  horsepower-hours  in  a  calendy 
year.  If  the  unit  is  ever  operated  equal 
to  or  greater  than  200,000  hcrsepower- 
hours  in  a  calendar  year,  the  e.v;;r,ption 
shall  be  permanently  v/ithdrawn  and 
the  owner  or  operator  shall  be  subject  to 
the  compliance  schedule  in  paragraph 
{m)(5)(iv)  of  this  section  and  the 
applicable  requirem.ents  of  paragraphs 
(m)  (3).  (6),  and  (7)  of  this  section. 
Nothing  in  this  paragraph  shall  prevent 
EPA  from  bringing  enforcement  action 
for  violation  of  paragraph  (m)(3)  of  this 
section  or  for  failure  to  demonstrate 
com.pliance  with  this  paragraph  (m)(3| 
of  this  section. 

(5)  Comphance  schedule. 

(i)  .Any  ov\-ner  or  operator  of  a  unit  in 
existence  prior  to  the  date  of  adopti.on 
of  this  section  that  does  not  need  to 
retrofit  the"  unit,  install  new  control 
equijlmient.  or  decrease  annual 
operating  hours  to  comply  with  the 
requirements  of  paragraph  (mK3j  of  thl> 
section  shall  demonstrate  compliance 
with  ail  of  the  applicable  requirements 
of  this  section  by  May  15.  1995. 

(il)  Any  o'.vner  or  operator  of  a  unit 
in  e.xistence  prior  to  the  date  of 
adoption  of  this  section  that  :rid<t 
retrofit  the  unit  to  comply  with  the 
requirements  of  paragraphs  (mj(3)ji)  {.\i, 
(C)  or  (D).  (m)(3j(ii).  and  (m)(3){ui)  cf 
this  section,  shall  demonstrate 
compliance  in  accorda.nce  with  th.e 
applicable  schedule  specified  in 
paragraph  (m)(5)(ii)  (A)  or  (B)  of  this 
section. 

(A)  Any  owmer  or  operator  that 
chooses  to  convert  the  unit  to  electric 
power  shall  dem.onstrate  com.pliance 
with  all  of  the  applicable  rpquirem.enis 
of  this  section  by  May  15. 1999.  Any 
ov\'ner  or  operator  of  a  unit  to  w  hich  tins 
paragraph  is  applicable  shall  meet  the 
following  increments  of  progress: 

(i)  By  January  1, 1997,  apply  for  all 
authority-to-construct  permits  required 
by  the  local  Air  Pollution  Control 
District  for  conversion  of  the  unit  to 
electric  power,  and 

(2)  By  January  1. 1999,  commence 
conversion  of  the  unit  to  electric  power, 
as  approved  by  the  local  Air  Pollution 
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Control  District,  to  demonstrate 
compliance  by  May  15,  1999. 

(Bj  Any  owner  or  operator  that 
chooses  to  retrofit  the  unit  with 
combustion  controls  or  install  new 
control  equipment  shall  demonstrate 
compliance  with  all  of  the  applicable 
requirements  of  this  section  by  May  15, 
1997.  Any  owner  or  operator  of  a  unit 
to  which  this  paragraph  is  applicable 
shall  meet  the  following  increments  of 
progress: 

[1]  By  January  1, 1996.  apply  for  all 
authority-to-construct  permits  required 
by  the  local  Air  Pollution  Control 
District  for  all  retrofits  and/or  additions 
of  new  control  equipment,  and 

[2)  By  January  1.  1997,  commence 
construction  of  all  retrofits  and/or 
additions  of  new  control  equipment,  as 
approved  by  the  local  Air  Pollution 
Control  District,  to  demonstrate 
compliance  by  May  15,  1997. 

(iiij  Any  owner  or  operator  of  a  new 
unit  that  is  constructed  on  and  after  the 
date  of  adoption  of  this  section  shall 
apply  for,  and  receive  approval  of,  all 
authority-to-  construct  permits  required 
by  the  local  Air  Pollution  Control 
District  prior  to  beginning  construction 
of  the  unit.  The  owner  or  operator  shall 
demonstrate  that  the  unit  will  be 
operated  in  compliance  with  all  of  the 
applicable  requirements  of  this  section 
within  60  days  after  the  date  of  the 
initial  startup  of  the  unit. 

(iv)  On  ana  after  the  date  of  adoption 
of  this  section,  any  owner  or  operator  of 
a  diesel  engine  that  claims  an  exempt 
from  the  requirements  of  paragraph 
(m)(3)  of  this  section  which  operates  the 
unit  equal  to  or  greater  than  200,000 
brake  horsepower  hours  in  a  calendar 
year  shall  demonstrate  compliance  in 
accordance  with  the  applicable 
schedule  specified  in  paragraph 
(m)(5}(iv)  (A)  or  (B)  of  this  section. 

(A)  Any  owner  or  operator  that 
chooses  to  retrofit  the  unit  with 
combustion  controls  or  install  new 
control  equipment  shall  meet  the 
following  increments  of  progress: 

[1]  Within  2  months  after  the  day  that 
the  unit  is  operated  equal  to  or  greater 
than  200,000  brake  horsepower  hours  in 
a  calendar  year,  apply  for  all  authority- 
to-construct  permits  required  by  the 
local  Air  Pollution  Control  District  for 
all  retrofits  and/ or  additions  of  new 
control  equipment,  and 

[2]  Within  6  months  after  the  day  that 
the  unit  is  operated  equal  to  or  greater 
than  200,000  brake  horsepower  hours  in 
a  calendar  year,  commence  construction 
of  all  retrofits  and/or  additions  of  new 
control  equipment,  as  approved  by  the 
local  Air  Pollution  Control  District,  to 
demonstrate  compliance  within  12 
months  after  the  day  that  the  unit  is 


operated  equal  to  or  greater  than 
200,000  brake  horsepower  hours  in  a 
calendar  year. 

(B)  Any  owner  or  operator  that 
chooses  to  convert  the  unit  to  electric 
power  shall  meet  the  following 
increments  of  progress: 

(1)  Within  4  months  after  the  day  that 
the  unit  is  operated  equal  to  or  greater 
than  200,000  brake  horsepower  hours  in 
a  calendar  year,  apply  for  all  authority- 
to-construct  permits  required  by  the 
local  Air  Pollution  Control  District  for 
conversion  of  the  unit  to  electric  power, 
and 

(2)  Within  18  months  after  the  day 
that  the  unit  is  operated  equal  to  or 
greater  than  200,000  brake  horsepower 
hours  in  a  calendar  year,  commence 
conversion  of  the  unit  to  electric  power, 
as  approved  by  the  local  Air  Pollution 
Control  District,  to  demonstrate 
compliance  within  24  months  after  the 
day  that  the  unit  is  operated  equal  to  or 
greater  than  200.000  brake  horsepower 
hours  in  a  calendar  year. 

(v)  Any  owner  or  operator  of  a  unit  in 
existence  prior  to  the  date  of  adoption 
of  this  section  that  chooses  to  comply 
with  the  requirements  of  paragraph 
(m)(3)  of  this  section  by  means  of 
paragraph  (mK3)(i){B}  of  this  section 
shall  comply  with  the  following 
increments  of  progress: 

(A)  From  May  15,  1996  through  May 
14, 1997,  no  owner  or  operator  shall 
operate  a  unit  in  excess  of  4,380  hours. 
The  owner  or  operator  shall 
demonstrate  that  the  imit  is  operated 
less  than  or  equal  to  4,380  hours  in 
accordance  with  the  requirements  of 
paragraph  (m)(6)(ii)(C)  of  this  section. 

(B)  From  May  15. 1997  through  May 
14,  1998,  no  owner  or  operator  shall 
operate  a  unit  in  excess  of  1.800  hours. 
The  owner  or  operator  shall 
demonstrate  that  the  unit  is  operated 
less  than  or  equal  to  1,800  hours  in 
accordance  with  the  requirements  of 
paragraph  (m)(6)(ii)(C)  of  this  section. 

(C)  From  May  15,  1998  through  May 
14,  1999.  no  owner  or  operator  shall 
operate  a  unit  in  excess  of  900  hours. 
The  owner  or  operator  shall 
demonstrate  that  the  unit  is  operated 
less  than  or  equal  to  900  hours  in 
accordance  with  the  requirements  of 
paragraph  (m)(6)(ii)(C)  of  this  section. 

(D)  On  and  after  May  15,  1999,  no 
owner  or  operator  shall  operate  a  unit 
equal  to  or  greater  than  200  hours  per 
calendar  year.  The  owner  or  operator 
shall  demonstrate  that  the  unit  is 
operated  less  than  200  hours  in 
accordance  with  the  requirements  of 
paragraph  (m)(6)(ii)(C)  of  this  section. 

(6)  Reporting,  monitoring,  and 
recordkeeping. 


(i)  Reporting  requirements.  Any 
owner  or  operator  subject  to  the 
requirements  of  paragraph  (m)(3)  of  this 
section  shall  comply  with  the  applicable 
notification  requirements  of  §60.7.  and 
shall  also  comply  with  the  following 
requirements: 

(a)  By  May  15, 1995.  submit  to  the 
Administrator  the  identification  number 
and  type  of  each  unit  subject  to  the 
section,  the  name  and  address  of  the 
plant  where  the  unit  is  located,  and  the 
name  and  telephone  number  of  the 
person  responsible  for  demonstrating 
compliance  with  the  section.  For  each 
unit  identified,  the  following 
information  shall  be  submitted  to  the 
Administrator: 

(1)  The  rated  brake  horsepower  and 
combustion  method  (i.e..  rich-bum. 
lean-bum,  or  diesel)  of  the  engine;  type 
of  gaseous  and/ or  liquid  fuel(s)  that  will 
be  burned  in  the  unit;  purpose  for 
which  the  unit  is  used;  hours  of 
operation  and  fuel  consumption  (cubic 
feet  of  gas  or  gallons  of  liquid)  for  each 
type  of  fuel  for  the  previous  one  year 
period;  brake  horsepower  hours  for  the 
previous  one  year  period;  and 
manufacturer,  model  designation,  and 
age  of  the  unit. 

[2]  A  selection  of  the  standard(s)  in 
paragraph  (m)(3)  of  this  section  with 
which  the  unit  will  comply. 

{3)  For  owners  or  operators  complying 
by  means  of  paragraph  (m)(3)(i)  (C)  or 
(D)  of  this  section,  a  description  of  the 
NOx  control  system  that  will  be 
installed  on  the  engine  (if  any), 
including  type  (e.g..  selective  or 
nonselective  catalytic  reduction,  "clean- 
burn"  combustion,  etc.)  and 
manufacturer,  as  well  as  a  description  of 
any  ancillary  equipment  related  to  the 
control  of  emissions  (e.g..  automatic  air/ 
fuel  ratio  controller,  fuel  valves,  etc.). 

(B)  Any  owner  or  operator  subject  to 
the  compliance  schedule  specified  in 
paragraph  (m)(5)  (ii).  (iii).  or  (iv)  of  this 
section  shall  notify  the  Administrator  in 
writino  of  the  following: 

(1)  Tne  date  construction  is 
commenced  on  retrofits  and/or 
additions  of  new  control  equipment  to 
the  unit. 

(2)  The  anticipated  date  of  initial 
startup  of  the  unit  after  completing 
retrofits  and/or  additions  of  new  control 
equipment  to  the  unit. 

[3]  The  actual  date  of  initial  startup  of 
the  unit  after  completing  retrofits  and/ 
or  additions  of  new  control  equipment 
to  the  unit. 

(C)  By  the  applicable  compliance  date 
specified  in  paragraph  (m)(5)  of  this 
section,  submit  to  the  Administrator 
certification  that  the  unit  is  in 
compliance  with  the  applicable 
standards  in  paragraph  (m)(3)  of  this 
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•-e(,tion.  Any  owner  or  operator 
(  0  liplviiig  bv  means  of  aaragraphs 
(m!  3)('i)  (Q  or  (D).  Ojdi).  and  (3)(iii;  of 
thi-  section  shall  demonstrate 
I  o  :  pliance  by  submitting  to  the 
Ac  ir.inistrator  a:id  the  local  Ah 
I'd   ution  Control  DisLnct  the  results  of 
■111  initial  complianre  test  pcrformci  ir. 
aa  I  >rdance  vvi'h  the  applicable 
re£  1  lirements  of  paragraph  (mjt')  oftiii? 
sei  I  ion.  The  owner  or  :)perator  shill 
pr:i  ide  the  Administrator  at  least  30 
da  ■  >  prior  noticeof  the  con:pl;ar.ce  t-st 
to  '.  Tord  the  Administrator  the 
op  ;  ortar.ity  to  have  an  observer  pr.?sent. 
Ab  .  part  of  the  certification,  the  owT.er 
or  :  perator  shall  submit  ^e  the 
Ac  ii-.niitrator  and  the  local  .\:r 
Po   ution  Contn:l  District  a  ■v\riUen 
rej  i  >rt  of  the  rssulu  of  the  CGr:.c':a.'.,= 
tps; 

•  ([ij  Engine  operator  inspec'Ion  p'ir^r. 
By  ;  he  applicab'-?  compliance  date 
spi 'Rifled  in  parngraph  (mU^)  of  this 
sec  t  ion.  any  owner  or  operator  of  a  unit 
rat  ^  i  at  equal  to  or  greater  than  30  brile 
ho  ■  lepower  and  less  than  300  brake 
ho  ■  epower  that  chooses  to  comply  v.i-.h 
thf  -equirements  of  paragraph  (m!:-3|  of 
thi ;  section  bv  means  of  paragraphs 
(m  !  3)(i)  (C)  o'r  (D).  (3j(ii).  and  (3j.':it;  cf 
thi ;  section  shall  submit  an  Eng:ne 
OpErator  Inspection  Flan  to  the 
Adninistratora'nd  the  local  .Mr 
Fo  ! ution  Control  District.  The  owner  or 
opi'  'ator  may  request  a  change  to  the 
pici  at  any  time.  On  and  after  the 
apj;  icabie  compliance  date  specified  :n 
pa:;}graph  {m){5j  of  this  section,  the 
plnrj  shall  be  updated  and  submitted  to 
the  Administrator  and  the  local  Air 
Po  I  ution  Control  District  pr.or  to 
coiimencing  any  change  in  operation 
Th  ?  Plan  shall  include  the  foiiowing  for 
cacti  engine: 

( ?j  The  manufacturer,  model  number, 
rati!  1  brake  horsepower,  combustion 
mefpod  (i.e..  rich-bum,  lean-bum,  cr 
?1),  and  company  identification 
iber  and  the  location  of  the  engine. 
A  description  of  the  NOx  control 
system  installed  on  the  engine  (if  any^ 
incltiding  tj-pe  (e.g..  selective  or 
nonselective  catalytic  reduction,    clean- 
bum"  combustion,  etc.)  and 
maiufacturer,  as  well  as  a  description  of 
anv  ancillary  equipment  related  to  the 
cor  L'ol  of  emissions  (e.g.,  automatic  nir/ 
fue  ratio  controller,  fuel  valves,  etc.). 

[i)  Establish  engine  operating 
pammeters  (e.g.,  timing,  manifold 
vacuum  pressure,  valve  set  points,  etc.) 
using  the  results  of  the  initial 
compliance  test  required  under 
parEgraph  (m)(6)(i)(C)  of  this  section  la 
addition,  the  plan  shall  establish  engine 
exhaust  oxygen  concentrations  in 
accordance  with  the  test  data. 


[4]  A  specific  emission  inspecdon 
procedure  to  assure  that  the  engine  is 
operated  in  continual  compliance  with 
the  requirements  of  this  section.  The 
procedure  shall  include  an  inspection 
schedule  requiring  that  inspections  be 
conducted  every  calendar  quarter  or 
after  every  2.000  hours  cf  engine 
operation.  In  no  event  shall  the 
h-(-:quency  of  inspection  be  less  than 
once  per  calendar  vear. 

(.5)  The  plan  shall  require  that  a 
portable  NOx  analyzer  be  used  to  take 
readings  during  any  quarter  in  which 
source  tests  are  not  performed.  The 
instrument  readings  for  each  parameter 
in  the  inspection  plan,  a  description  of 
the  corrective  actions  taken,  a 
determination  of  whether  or  not  the 
engine  is  in  compliance,  and  the  name 
of  the  person  recording  the 
measurement  shall  be  recorded  in  the 
inspection  log. 

(6)  Each  preventative  or  corrective 
maintenance  procedure  or  prac-tice  that 
will  be  used  to  maintain  the  engine  and 
NOx  control  system  in  continual 
compliance  with  the  provi.sions  of  this 
section. 

(ii)  Monitoring  requirements. 

(A)  .*iny  owner  or  operator  of  a  unit 
rated  at  equal  to  or  greater  than  300 
brake  horsepower  that  chooses  to 
comply  with  the  requirements  of 
paragraph  (m)(3)  of  this  section  by 
means  of  paragraph  (m)(3)(i)  (C)  or  (D) 
and  paragraph  (m){3)(ii)  of  this  section 
shall  comply  with  the  following 
requirements: 

(l)  By  the  applicable  compliance  date 
specified  in  paragraph  (m)(.5)  of  this 
section,  install,  calibrate,  operate,  and 
maintain  a  continuous  emissions 
m.onitoring  system  (GEMS)  in 
accordance  with  the  appUcable 
requirements  of  Appendices  B  and  F  of 
40  CFR  part  60  to  demonstrate 
continuous  compliance  with  the 
requirements  of  paragraph  (m)f3)  (i)  and 
(ii)  of  this  section.  The  CEMS  shall  be 
installed  and  operational  before 
conducting  the  initial  compliance  test 
required  under  paragraph  (m)(6)(i)(C) 
and  paragraph  (m)(7)  of  this  section. 
The  owTier  or  operator  shall  submit  to 
the  Administrator  documentation  that 
the  CEMS  is  in  compliance  with  the 
requirements  of  this  paragraph. 

[2]  Each  owner  or  operator  shall 
submit  an  excess  emissions  and 
monitoring  systems  performance  report, 
in  accordance  with  the  requirements  of 
§60.7(c)  and  §60.13.  to  the 
Administrator  within  30  days  after  the 
end  of  each  calendar  quarter. 

(B)  Any  owmer  or  operator  of  a  unit 
rated  at  equal  to  or  greater  than  50  brake 
horsepower  and  less  than  300  brake 
horsepower  that  chooses  to  comply  with 


the  requirements  of  paragraph  (m)(3)  of 
this  section  by  means  of  either 
paragraph  (m)(3)(i)  (C)  or  (D),  and 
paragraphs  (m)(3)(ii]  and  (m)(3)(ii;)  cf 
this  section,  shall  comply  with  the 
following  requirem.ents: 

(I)  Complete  an  emission  test  at  least 
once  even,'  24  months  in  accordance 
with  the  rr>quirements  cf  paragraph 
(m)t~)  of  this  section.  If  the  results  of  ir. 
emission  test  indicate  that  a  unit  is  m 
violation  of  the  appii.-^bk'  NO:,.  CO. 
and/or  VOC  emission  standards 
specified  in  paraeraphs  (m.)(3)u)iCl, 
(m)il)(ij(D),  (m)(3)(ii).  and  [m)(3)(ial  of 
this  section,  the  owner  or  operator  shall 
make  any  adjustments  to  the  operating 
parameters  of  the  unit  and/or  associdt«fd 
control  equipment  necessary  to  bring 
the  unit  i.nto  compliance  as 
demonstrated  through  an  emission  te-it. 
If  it  is  necessar>'  to  adjust  *he  operating 
parameters  of  the  unit  and/or  associated 
control  equipment  that  are  different 
from  those  specified  in  the  Engine 
Operator  Inspection  Plan  to  bring  tht- 
unit  into  compliai^ce,  the  owner  or 
operator  shall  revise  the  Engine 
Operator  Inspection  Plan  to  refiect  the 
changes  made  to  the  operating 
parameters,  and  shall  submit  the 
revisions  to  the  Administrator  and  the 
local  Air  Pollution  Control  District. 
Nothing  in  this  paragraph  shall  prevent 
EPA  from  bringing  an  enforcement 
action  for  violation  of  the  applicable 
emission  standards  in  paragraphs 
(m)(3)(i)(C),  {m)(3)(i)(D),  (mj(3)(ii;.  and 
(m)(3)liii)  of  this  section  or  for  failure  to 
demonstrate  compliance  with  this 
paragraph. 

{2}  By  the  applicable  compliance  date 
in  paragraph  (m)(5)  of  this  section,  each 
IC  Engine  subject  to  this  part  shall  either 
install,  calibrate,  operate  and  maintain  a 
CEMS  for  NOx  in  accordance  with  the 
requirements  of  40  CFR  part  60, 
appendix  B  or  shall  have  an  engine 
parameter  monitoring  scheme 
developed  which  shall  be  capable  of 
continuously  predicting  the  NOx 
emission  concentration.  By  the 
applicable  compliance  date  such 
parameter  monitoring  scheme  shall  be 
demonstrated  to  meet  a  20%  relative 
accuracy  for  predicting  the  1 5  minute 
concentration  of  NOx  in  the  exhaust. 
This  relative  accuracy  evaluation  should 
be  conducted  in  accordance  with  the 
techniques  of  40  CFR  part  60,  appendix 
B  and  shall  compare  the  predicted  15 
minute  NOx  concentration  through  a 
continuous  parameter  monitoring  model 
to  the  NOx  emissions  measured  by  a 
Method  7E  stack  test.  The  parameter 
monitoring  scheme  shall  continually 
meet  the  20%  relative  accuracy 
requirement  and  at  a  nunimum  the 
parameter  monitoring  scheme  shall  be 
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reevaluated  for  the  relative  accuracy 
during  each  biaiuiual  test  required  by 
paragraph  (m)(6)(ii)(B)(I)  of  this  section. 

(C)  Any  owner  or  operator  of  a  unit 
rated  at  equal  to  or  greater  than  50  brake 
horsepower  that  chooses  to  comply  with 
the  requirements  of  paragraph  (m)(3)  of 
this  section  by  means  of  paragraph 
(m)(3)(i)(B)  of  this  section,  and  any 
owner  or  operator  that  claims  an 
exemption  from  the  standards  of 
paragraph  (m)(3)  of  this  section  by 
means  of  paragraph  (m)(4)(ii}  of  this 
section,  shall  install,  operate,  and 
maintain  in  calibration  equipment  that 
continuously  monitors  and  records 
elapsed  time  of  operation  to 
demonstrate  compliance  with  the 
compliance  schedule  specified  in 
paragraph  (m)(5)(v)  of  this  section.  For 
each  year,  the  owner  or  operator  shall 
keep  an  operating  log  of  start  and  stop 
times,  type  and  quantity  of  fuel  used, 
and  cumulative  annual  hours  of 
operation  and  brake  horsepower  hours 
for  each  unit.  Each  operating  log  shall 
be  maintained  at  the  plant  at  which  the 
unit  is  located  for  a  period  of  five  years. 
The  operating  log  shall  be  made 
available  to  the  Administrator  upon 
request. 

(iii)  Recordkeeping  requirements.  Any 
owmer  or  operator  of  a  unit  subject  to 
this  section  shall  maintain  all  records 
necessary  to  demonstrate  compliance 
with  the  section  for  a  period  of  five 
calendar  years  at  the  plant  at  which  the 
subject  unit  is  located.  The  records  shall 
be  made  available  to  the  Administrator 
upon  request.  The  owner  or  operator 
shall  maintain  records  of  the  following 
information  for  each  day  the  unit  is 
operated: 

(A)  Identification  and  location  of  each 
engine  subject  to  the  requirements  of 
this  section. 

(B)  Calendar  date  of  record. 

(C)  The  number  of  hours  the  unit  is 
operated  during  each  day  including 
startup,  shutdown,  and  breakdov^Ti 
periods  and  the  type  and  duration  of 
maintenance  and  repairs. 

(D)  Date  and  results  of  each  emission 
inspection. 

(E)  A  summary  of  any  emissions 
corrective  maintenance  taken. 

(F)  Any  additional  information 
required  in  the  Engine  Operator 
Inspection  Plan. 

(G)  The  results  of  all  compliance  tests. 
(H)  If  a  unit  is  equipped  with  a  CEMS: 

[1)  Identification  of  time  periods 
during  which  NOx  and  CO  standards 
are  exceeded,  the  reason  for  the 
exceedance,  and  action  taken  to  correct 
the  exceedance  and  to  prevent  similar 
futiu^  exceedances. 

[2)  Identification  of  the  time  periods 
for  which  operating  conditions  and 


pollutant  data  were  not  obtained 
including  reasons  for  not  obtaining 
sufficient  data  and  a  description  of 
corrective  actions  taken. 

(7)  Test  Methods.  Any  owner  or 
operator  that  is  required  to  perform  a 
compliance  test  to  demonstrate 
compliance  with  the  standards  specified 
in  paragraphs  (m)(3){i)  (C)  or  (D), 
(m)(3)(ii),  and  (m)(3)(iii)  of  this  section 
shall  comply  with  the  requirements  of 
§  60.8  (c).  (d),  and  (e).  The  test  shall  be 
performed  and  data  reduced  and 
reported  as  follows: 

(i)  Each  emission  test  shall  be 
conducted  while  the  unit  is  operated  at 
maximum  operating  capacity  and 
operating  under  representative 
operating  conditions. 

(ii)  Each  emission  test  shall  be 
conducted  in  accordance  with  the 
appropriate  test  methods  in  40  CFR  part 
60,  appendix  A.  Except  for  the 
modifications  in  this  paragraph  (m)  and 
unless  otherwise  approved  by  the 
Administrator,  NOx  shall  be  measured 
in  accordance  with  Method  7E,  CO  shall 
be  measured  in  accordance  with  Method 
10,  and  the  diluent  shall  be  measured 
using  Method  3A.  Reactive  organic 
compounds  shall  be  measured  in 
accordance  with  Method  25  or  25A, 
referenced  to  methane.  If  Method  25A  is 
used.  Method  18  shall  be  used  to 
determine  methane  content.  Testing 
shall  be  conducted  for  four  15  minute 
testing  periods.  Compliance  shall  be 
evaluated  for  each  15  minute  period. 
Data  recorded  during  testing  to 
determine  the  15  minute  average  shall 
either  be  continuously  integrated  by  the 
testing  instrument  and  data  recorder,  or 
recorded  manually  at  30  second 
inter\'als  during  each  15  minute  test 
period.  Zero  and  calibration  checks 
shall  be  conducted  after  each  15  minute 
test  period. 

(iii)  Any  owmer  or  operator  that 
chooses  to  comply  with  the 
requirements  of  paragraph  (m){3)  of  this 
section  by  means  of  paragraph 
(m)(3)(i)(D)  of  this  section  shall 
calculate  the  applicable  percent  NOx 
emission  reduction  using  the  pre-  and 
post-controlled  ppmv  NOx 
concentration.  After  demonstrating  the 
applicable  percent  reduction  by  means 
of  a  post-controlled  emissions  test,  the 
post-controlled  NOx  concentration  shall 
be  used  to  establish  the  outlet  ppmv 
NOx  emission  limit  for  determining 
subsequent  compliance.  The  outlet 
ppmv  NOx  emission  limit  established 
for  determining  subsequent  compliance 
shall  be  documented  in  the  applicable 
certification  report  required  under 
paragraph  (m)(6)(i)(C)  of  this  section. 

(ivj  The  ppmv  CO  and  VOC  emission 
limits  required  by  paragraphs  (m)(3)  (ii) 


and  (iii)  of  this  section,  respectively, 
shall  be  established  during  the  initial 
compliance  test  for  NOx  emissions.  The 
CO  and  VOC  emission  limits  established 
for  determining  subsequent  compliance 
shall  be  documented  in  the  applicable 
certification  report  required  under 
paragraph  (m)(6)(i)(C)  of  this  section. 

(n)  Biomass  boilers  or  steam 
generators. 

(1)  Applicability.  Any  owner  or 
operator  of  a  biomass  boiler  or  steam 
generator  with  a  rated  heat  input 
capacity  equal  to  or  greater  than  5 
million  British  thermal  units  per  hour 
(mmBtu/hr)  and  an  annual  heat  input 
equal  to  or  greater  than  9  billion  British 
thermal  units  per  year  (10'  Btu/yr)  shall 
comply  with  the  applicable 
requirements  of  paragraphs  (n)  (1) 
through  (7)  of  this  section.  For  the 
purposes  of  this  paragraph,  the  affected 
area  includes  the  Sacramento  Metro 
Area  as  described  for  ozone  in  40  CFR 
81.305. 

(2)  Definitions.  For  the  purposes  of 
paragraphs  (n)(l)  through  (n)(7)  of  this 
section,  the  following  definitions  shall 
apply.  All  terms  not  defined  herein 
shall  have  the  meaning  given  them  in 
§52.2950. 

Annual  heat  input  means  the  actual 
amount  of  heat  released  by  fuels  burned 
in  a  unit  during  a  12  calendar  month 
rolling  period,  based  on  the  fuel's  higher 
heating  value.  The  annual  heat  input 
shall  be  calculated  as  the  sum  of  the 
previous  12  monthly  fuel  use  rates 
multiplied  by  the  fuel's  higher  heating 
value. 

Biomass  means  any  solid  organic 
material  used  as  a  fuel  source  for  boilers 
or  steam  generators  including,  but  not 
limited  to,  wood,  almond  shells,  or 
agricultural  waste. 

Biomass  boiler  or  steam  generator 
means  any  combustion  equipment  used 
in  any  institutional,  commercial,  or 
industrial  operation  that  is  designed  to 
bum  biomass  to  produce  steam,  heat 
water  and/or  other  fluids,  and/or 
generate  electricity.  A  biomass  boiler  or 
steam  generator  does  not  include  any 
waste  heat  recovery  boiler  that  is  used 
to  recover  sensible  heat  from  the 
exhaust  of  a  combustion  turbine  or  any 
unfired  waste  heat  recovery  boiler  that 
is  used  to  recover  sensible  heat  from  the 
exhaust  of  any  combustion  equipment. 

British  thermal  unit  (Btu)  means  the 
amount  of  heat  required  to  raise  the 
temperatiue  of  one  pound  of  water  from 
Sg-F  to  60°F  at  one  atmosphere. 

Heat  input  means  the  chemical  heat 
released  due  to  fuel  combustion  in  a 
unit,  using  the  higher  heating  value  of 
the  fuel.  This  does  not  include  the 
sensible  heat  of  incoming  combustion 


air. 
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Higher  beating  value  (HHV)  means 
the  total  heat  liberated  per  mass  of  fuel 
burned  (Btu  per  pound),  when  fuel  and 
dry  air  at  standard  conditions  undergo 
complete  combustion  and  all  resultant 
products  are  brought  to  their  standard 
states  at  standard  conditions.  If 
certification  of  the  HHV  is  not  provided 
by  the  third  party  fuel  supplier,  it  shall 
be  determined  by  one  of  the  following 
test  methods:  ASTM  D2015-85  for  solid 
fuels;  ASTM  D240-87  or  ASTM  D2382- 
88  for  liquid  hydrocarbon  fuels;  or 
ASTM  D1826-88  or  ASTM  D1945-81  in 
conjunction  with  ASTM  D3588-89  for 
gaseous  fuels. 

Municipal-type  solid  waste  means 
household,  commercial/retail,  and/or 
institutional  waste.  Household  waste 
includes  material  discarded  by  single 
and  multiple  residential  dwelHngs. 
hotels,  motels,  and  other  similar 
permanent  or  temporary  housing 
establishments  or  facilities. 
Commercial/retail  waste  includes 
material  discarded  by  stores,  offices, 
restaiu-ants.  warehouses, 
nonmanufacturing  activities  at 
industrial  facilities,  and  other  similar 
establishments  or  facilities.  Institutional 
waste  includes  material  discarded  by 
schools,  hospitals,  nonmanufacturing 
activities  at  prisons  and  government 
facilities  and  other  similar 
establishments  or  facilities. 

KOx  emissions  means  the  sum  of 
nitric  oxides  and  nitrogen  dioxide  in  the 
flue  gas,  collectively  expressed  as 
njtrogen  dioxide. 

Bated  beat  input  capacity  means  the 
htat  input  capacity  specified  on  the 
nameplate  of  the  combustion  unit.  If  the 
combustion  unit  has  been  altered  or 
modified  such  that  its  maximum  heat 
input  is  different  than  the  heat  input 
capacity  specified  on  the  nameplate.  the 
nfxv  maximum  heat  input  shall  be 

isidered  as  the  rated  heat  input 

pacity. 

Shutdown  means  the  period  of  time  a 

It  is  cooled  from  its  normal  operating 
ttiiiperature  to  cold  or  ambient 
tenperature. 

.itartup  means  the  period  of  time  a 
u  lit  is  heated  from  cold  or  ambient 
tenperature  to  its  normal  operating 
tenperature  as  specified  by  the 
n\i  nufacturer. 

Jnit  means  any  biomass  boiler  or 
stj.  am  generator  as  dofir.ed  in  this 
pi  agraph. 

Vood  means  wood,  wood  residue, 
bi .  k,  or  any  derivativu  fuel  or  residue 
ti « ."-of,  in  any  form,  including  but  not 
li  iiited  to  sawdust,  sanderdust,  wood 
ci,  ps,  scraps,  slabs,  millings,  shavings, 
aii  1  processed  pellets  made  from  wood 
oi  other  forest  residues. 

;  3]  Standards. 


(i)  No  owner  or  operator  of  a  biomass 
boiler  or  steam  generator  shall  cause  to 
be  discharged  into  the  atmosphere  any 
gases  that  contain  NOx  in  excess  of  one 
of  the  following  standards,  which  ever 
is  less  stringent: 

(A)  70  parts  per  million  (ppm) 
corrected  to  12  percent  volume  stack  gas 
carbon  dioxide  (CO2)  on  a  rolling  3  hour 
average  dry  basis;  or 

(B)  50  percent  (0.50)  of  the  NOx 
concentration  in  the  uncontrolled 
exhaust  gas  stream.  A  controlled  ppm 
NOx  limit  shall  be  established  in 
accordance  with  the  requirements  of 
paragraph  (n)(7){ii)  of  this  section  for 
the  purpose  of  demonstrating 
continuous  compliance  with  the  50 
percent  reduction. 

(ii)  The  owner  or  operator  of  any 
biomass  boiler  or  steam  generator 
subject  to  one  of  the  standards  in 
paragraph  (n)(3){i)  of  this  section  shall 
establish  a  controlled  ppm  carbon 
monoxide  (CO)  emission  limit  that 
represents  good  operating  and 
combustion  practices.  No  owner  or 
operator  shall  cause  to  be  discharged 
into  the  atmosphere  any  gases  that 
contain  CO  in  excess  of  120  percent  of 
the  CO  ppm  level  established  by  an 
initial  compliance  test  in  accordance 
with  the  requirements  of  paragraph 
(n)(7)(iii)  of  this  section.  The  owner  or 
operator  shall  subsequently  comply 
with  the  lim.it  once  it  is  established.  The 
ppm  CO  emissions  shall  be  corrected  to 
12  percent  volume  stack  gas  CO2  on  a 
rolling  3  hour  average  dry  basis. 

(4)  Exemptions.  The  requirements  of 
paragraphs  (n)  (3),  (5).  (6),  and  (7)  of  this 
section  shall  not  apply  to  any  owner  or 
operator  of  the  following: 

(i)  Any  boiler  or  steam  generator  fired 
with  only  gaseous  and/or  liquid  fuel 
that  is  subject  to  paragraph  (u)  of  this 
section. 

(ii)  Any  boiler  or  steam  generator  that 
is  designed  for  the  primary  purpose  of 
burning  municipal-type  solid  waste. 

(5)  Compliance  Schedule. 

(i)  Any  owner  or  operator  of  a  unit  in 
existence  prior  to  the  date  of  adoption 
of  this  section  that  does  not  need  to 
retrofit  the  unit  or  install  new  control 
equipment  to  comply  with  the 
requirements  of  paragraph  (n){3)  of  this 
section  shall  demonstrate  compliance 
with  ail  of  the  applicable  requirements 
of  this  section  by  May  15.  1995. 

(ii)  Any  owner  or  operator  of  a  unit 
in  existence  prior  to  the  date  of 
adoption  of  this  section  that  must 
retrofit  the  unit  or  install  new  control 
equipment  to  comply  with  the 
requirements  of  paragraph  (n)(3)  of  this 
section  shall  demonstrate  compliance 
with  all  of  the  applicable  requirements 
of  this  section  by  May  15. 1997.  Any 


owner  or  operator  of  a  unit  to  which  this 
paragraph  is  applicable  shall  meet  the 
following  increments  of  progress: 

(A)  By  January  1.  1996,  apply  for  all 
authority-to-construct  permits  required 
by  the  local  Air  Pollution  Control 
District  for  all  retrofits  and/or  additions 
of  new  control  equipment  to  the  unit, 
and 

(B)  By  January  1.  1997.  commence 
construction  of  all  retrofits  and/ or 
additions  of  new  control  equipment  to 
the  unit,  as  approved  by  the  local  Air 
Pollution  Control  District,  to 
demonstrate  compliance  by  May  15. 
1997. 

(iii)  Any  owner  or  operator  of  a  new 
unit  that  is  constructed  on  and  after  the 
date  of  adoption  of  this  section  shall 
apply  for.  and  receive  approval  of.  all 
authority-to-construct  permits  required 
by  the  local  Air  Pollution  Control 
District  prior  to  beginning  construction 
of  the  unit.  The  owmer  or  operator  shall 
demonstrate  that  the  unit  will  be 
operated  in  compliance  with  all  of  the 
applicable  requirements  of  this  section 
within  60  days  after  the  date  of  the 
initial  startup  of  the  unit. 

(iv)  On  and  after  the  date  of  adoption 
of  this  section,  any  owner  or  operator  of 
a  unit  exempt  from  the  requirements  of 
paragraph  (n)(3)  of  this  section  that 
becomes  subject  to  requirements  of 
paragraph  (n)(3)  of  this  section  because 
the  unifs  annual  heat  input  rate  equals 
or  exceeds  9xlO''Btu/yr  shall  meet  the 
following  increments  of  progress: 

(A)  Within  7  months  after  the  day  that 
the  unit  is  operated  equal  to  or  greater 
than  9x10  8  Btu/yr,  apply  for  all 
authority-to-construct  permits  required 
by  the  local  Air  Pollution  Control 
District  for  all  retrofits  and/or  additions 
of  new  control  equipment,  and 

(B)  Within  19  months  after  the  day 
that  the  unit  is  operated  equal  to  or 
greater  than  9x1 0^  Btu/vT,  commence 
construction  of  all  retrofits  and/or 
additions  of  new  control  equipment,  as 
approved  by  the  local  Air  Pollution 
Control  District,  to  demonstrate 
compliance  within  24  months  after  the 
day  that  the  unit  is  operated  equal  to  or 
greater  than  9x10^  Btu/>T. 

(6)  Reporting.  Monitoring,  and 
Recordkeeping. 

(i)  Reporting  Requirements.  Any 
owner  or  operator  subject  to  the 
requirements  of  paragraph  (n)(3j  of  this 
section  shall  comply  with  the  applicable 
notification  and  reporting  requirements 
of  §  60.7.  and  shall  also  comply  with  the 
following  requirements: 

(A)  By  May  15,  1995,  submit  to  the 
Administrator  the  identification  number 
and  type  of  each  unit  subject  to  the 
section,  the  name  and  address  of  the 
plant  where  the  unit  is  located,  and  the 
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name  and  telephone  number  of  the 
person  responsible  for  demonstrating 
compliance  with  the  section.  For  each 
unit  identified,  the  following 
information  shall  be  submitted  to  the 
Administrator: 

(J)  The  rated  heat  input  capacity, 
houjs  of  operation  during  the  previous 
cne-year  period,  anticipated  annual 
operating  time  and  annual  heat  input  for 
1995,  type  of  fuel(s)  that  will  be  burned 
in  the  unit,  and  age  and  manufacturer  of 
the  unit. 

(2)  Documentation  of  existing 
emissions  of  NOx  and  CO  in  accordance 
with  the  applicable  requirements  of 
paragraph  (n)(7)  of  this  section,  a 
selection  of  the  standard  in  paragraph 
(n)(3)(i)  of  this  section  with  which  the 
unit  will  comply,  and  the  control 
m.ethod  selected  for  achiexing 
comaliance. 

(B)  Any  owner  or  operator  subject  to 
the  compliance  schedule  specified  in 
paragraph  (n)(5)  (ii),  (iii),  or  (iv)  of  this 
section  shall  notify  the  Administrator  in 
WTiting  of  the  following: 

(J)  The  date  construction  is 
commenced  on  all  retrofits  and/or 
additions  of  new  control  equipment  to 
the  unit. 

[2]  The  anticipated  date  of  initial 
startup  of  the  unit  after  completing  all 
retrofits  and/or  additions  of  new  control 
equipment  to  the  unit. 

[3)  The  actual  date  of  initial  startup  of 
the  unit  after  completing  all  retrofits 
and/or  additions  of  new  control 
equipment  to  the  unit 

(Cj  By  the  applicable  compliance  date 
specified  in  paragraph  (n)(5)  of  this 
section,  submit  to  the  Administrator 
certification  that  the  unit  is  in 
compliance  with  the  applicable 
standard  in  paragraph  (n)(3)  of  this 
section  as  demonstrated  through  a 
report  of  the  initial  compliance  test 
performed  in  accordance  with  the 
applicable  requirements  of  paragraph 
(n)(4)(ii)(A)  or  (n)(7)  of  this  section.  The 
owner  or  operator  shall  provide  the 
Administrator  at  least  30  days  prior 
notice  of  the  compliance  test  to  afford 
the  Administrator  the  opportunity  to 
have  an  observer  present. 

(ii)  Continuous  Emissions  Monitorirg 
System  (CEMS)  Requirements.  Any 
owTier  or  operator  subject  to  the 
requirements  of  paragraph  (n){:J)  of  this 
section  shall  comply  with  the  following. 

(A)  By  the  applicable  compliance  date 
specified  in  paragraph  {n)(5)  of  this 
section,  install,  calibrate,  operate,  and 
maintain  a  CEMS  in  accordance  with 
the  applicable  requirements  of 
Appendices  B  and  F  of  40  CFR  part  bO 
to  demonstrate  continuous  compliance 
with  the  requirements  of  paragraph 
(n)(3)  of  this  section.  The  CEM.S  shall  be 


installed  and  operational  before 
conducting  the  initial  compliance  test 
required  under  paragraph  (n)(6)(i)(C) 
and  paragraph  {n){7)  of  this  section.  As 
a  part  of  the  certification  requirement 
under  paragraph  (n)(6)(i)(C)  of  this 
section,  ttie  owner  or  operator  shall 
submit  documentation  that  the  CEMS  is 
in  compliance  with  the  requirements  of 
this  paragraph. 

(B)  Each  owner  or  operator  shall 
submit  an  excess  emissions  and 
monitoring  systems  performance  report, 
in  accordance  with  the  requirements  of 
§  60.7(c)  and  (d)  and  60. 1 3,  to  the 
Administrator  within  30  days  after  the 
end  of  each  calendar  qud.'ler. 

(iii)  Recordkeeping  Requirements. 
Any  owner  or  operator  of  a  unit  subject 
to  this  section  shall  maintain  all  records 
necessary  to  demonst.ate  compliance 
with  the  section  for  a  period  of  five 
calendar  years  at  the  plant  where  the 
subject  unit  is  located.  The  records  shall 
be  made  available  to  the  Administrator 
upon  request.  The  owner  or  operator 
shall  maintain  records  of  the  following 
information  for  each  day  the  unit  is 
operated: 

(A)  Identification  and  location  of  each 
unit  subject  to  the  requirements  of  this 
section. 

(B)  Calendar  date  of  record. 

(C)  The  number  of  hours  the  unit  is 
operated  during  each  day. 

(D)  Boiler  load,  fuel  type,  actual  time 
of  startups  and  shutdowns,  breakdown 
periods,  and  the  type  and  duration  of 
maintenance  and  repairs. 

(E)  The  results  of  all  compliance  tests. 

(F)  The  rolling  3  hour  average  NOx 
emission  concentration  (expressed  as 
NOr  corrected  to  12  percent  CO2) 
measured. 

(G)  The  rolling  3  hour  average  CO 
emission  concentration  (corrected  to  12 
percent  volume  stac  k  gas  CO:) 
measured. 

(H)  Identification  of  time  periods 
during  which  NOx  and  CO  standards 
are  exceeded,  the  reason  for  the 
exceedance,  and  action  taken  to  correct 
the  exceedance  and  to  prevent  similar 
future  exceedances. 

(I)  Identification  of  the  timo  periods 
for  which  operating  conditions  and 
pollutant  data  were  not  obtained 
including  reasons  for  not  obtaining 
sufficient  data  and  a  description  of 
corrective  actions  taktin. 

(7)  Test  Methods. 

(i)  Any  owner  or  operator  that  chooses 
to  comply  with  the  standard  specified  in 
paragraph  (n)(3)(i)(A)  of  this  section 
shall  perform  an  initial  compliance  test 
to  demonstrate  compliance  with  the 
standard  in  accordance  with  the 
applicable  requirements  of  §60.8,  and 
shall  also  comply  with  the  following: 


(A)  Each  emission  test  run  shall  be 
conducted  while  the  unit  is  operated  at 
maximum  operating  capacity.  No 
emission  test  shall  be  conducted  during 
start-up,  shutdown,  or  under  breakdown 
conditions  for  the  purpose  of 
demonstrating  compliance  with  this 
section. 

(B)  Sampling  and  analytical 
procedures  shall  be  conducted  in 
accordance  with  the  applicable  EPA 
Reference  Methods  and  Submethods 
descriljed  in  appendix  A  of  40  CFR  part 
60. 

(C)  The  70  ppm  emission  limit 
specified  in  paragraph  (n){3)(i)(A)  of  this 
section  shall  be  corrected  to  12  percent 
volume  stack  gas  C02  on  a  rolling  3 
hour  average  dry  basis. 

(ii)  .\ny  owner  or  operator  that 
chooses  to  comply  with  the  standard 
specifiod  in  paragraph  (n)(3)(i)(B)  of  this 
section  shall  perform  an  initial 
compliance  test  to  demonstrate 
compliance  with  the  standard  in 
accordance  with  the  applicable 
requirements  of  §  60.8,  and  shall  also 
comply  with  the  following: 

(A)  The  requirements  of  paragraphs 
(n)(7)(i)(A)  and  (B)  of  this  section. 

(B)  The  50  percent  NOx  emission 
reduction  specified  in  paragraph 
(n)(3)(i)(B)  of  this  section  shall  be 
calculated  based  on  the  pre-  and  pohf- 
controll?*d  ppm  NO>.  concentration 
referen:  i.'d  at  12  percent  volume  stack 
gas  CO2  on  a  rolling  3  hour  average  dry 
basis.  The  prc-controlled  ppm  NOx 
concentration  to  be  used  in 
demonstrating  the  50  percent  reduction 
shall  be  the  ppm  NOx  concentration 
submitted  to  the  Administrator  in 
accordance  with  the  n^quirements  of 
paragraph  (n)(6)(i){A)(2)  of  this  section. 
After  demonstrating  a  50  percent 
reduction  by  means  of  a  post-contiollcd 
emissions  test,  the  post-controlled  NOx 
concentration  shall  be  used  to  estabfisb 
the  outlet  ppm  NOx  emission  limit  foi 
determining  subsequent  compliance. 
The  ppm  NOx  emission  limit  shall  be 
corre.cted  to  12  percent  volume  stack  gas 
CO2  on  a  rolling  3  hour  average  dry 
ba.sis.  The  outlet  ppui  NOx  emission 
limit  established  for  determining 
subsequent  compliance  shall  be 
documented  in  the  applicable 
certification  report  required  under 
paragraph  (n)(6)(i)(C)  of  this  st^ction. 

(iii)  Any  owner  or  operator  that  is 
subject  to  the  requirements  of  paragraph 
(n)[3)(ii)  of  this  section  shall  perform  a 
test  for  VJO  emissions  during  the  iuitiaJ 
compliance  test  for  NOx  emissions  to 
establish  a  ppm  CO  emission  limit  thai 
represents  goo<l  operating  and 
combustion  practices  for  the  fuel(s) 
burned  in  the  unit.  Sampling  of  CO 
emissions  shall  he  performed  at  the 
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)  atlet  of  the  control  system  in 
1  xordance  with  the  applicable 
•I  (quirements  of  §  60.8  and  the 
1  jplicable  EPA  Reference  Methods  and 
3  abinethods  described  in  appendix  A  of 
1 3  CFR  part  60.  The  pprn  CO  cmi.ssions 
lal!  be  corrected  to  12  percent  volume 
4ack  g'ls  CO;  on  a  roiling  3  hour 
iverage  dry  basis.  The  oullet  pprn  CO 
nnission  limit  established  for 
ietermming  si^bsequont  comphance 
;hall  be  documented  in  the  applicable 

I  certification  report  required  under 
)iaragraph  (n)(Gj(i)(C)  of  this  section. 
■  (o)  Emissions  of  oxides  of  nitrogen 

jfoni  stationary gcis  turbint^s. 

(1)  Applicability.  For  the  purposes  of 
Jiragraph  (o)  of  this  section,  the 

i  iffected  area  includes  the  Sacramento 
Metro  Area  as  described  for  ozone  in  40 
CFR  81.305.  Any  owner  or  operator  of 
a  stationar)'  gas  turbine  with  a  rated  heat 
©utput  capacity  equal  to  or  greater  than 
0.3  megawatt  (MW)  shall  comply  with 
I  he  applicable  requirements  of 
;)bragraphs  (o)  (1)  through  (7)  of  this 
I  Action. 

(2)  Definitions.  For  the  purposes  of 
]  )tiragraph  (o)  of  this  section,  tlie 

1  Allowing  defmitions  shall  apply.  All 
tdrms  not  defined  herein  shall  have  the 
ii^caning  given  them  in  §  52.2950. 

British  thennal  unit  (Btu)  means  the 
<i|nount  of  heat  required  to  raise  the 
temperature  of  one  pound  of  water  from 
;i&''F  to  60°F  at  one  atmosphere. 

Chemical  processing  stationary  gas 
Urbine  unit  means  a  gas  turbine  that 
^nts  its  exhaust  gases  into  the 
operating  stream  of  a  chemical  process. 

Cogeneralion  cycle  stationary  gas 
turbine  unit  means  a  gas  turbine  that  is 
(Iterated  both  for  the  simultaneous 
production  of  shaft  work  and  for  the 
tocovery  of  useful  thermal  energy  from 
t^e  exhaust  gases  or  waste  steam  as 
( tfined  by  Section  25134  of  the 
(fphfornia  Public  Resources  Code. 

Combined  cycle  stationary  gas  turbine 
lihit  means  a  gas  turbine  lliat  is  operated 
1  oth  for  the  production  uf  electrical 
f  iiergy  from  shaft  work  and  the  useful 


\ .  lere: 

C  J  )mpliance  Limit=allowable  NOx 
emissions  (ppm  by  volun. u). 

rtiference  Limit=the  NOx  emission  limit 
(ppm  by  volume),  calculated  at  ISO 
standard  conditions,  corrected  to  15 
percent  oxygen  on  a  dry  basis,  and 
averaged  over  15  consecutive 
minutes. 


energy  produced  from  heai  recovered 
from  its  exhaust  gases. 

Emergency  standby  stationary  gas 
turbine  unit  means  a  gas  turbine  that  is 
operated  only  as  a  mechanical  or 
electrical  power  source  for  a  facility 
when  the  primary  power  source  has 
been  rendered  inoperable,  except  due  to 
power  intermption  pursuant  to  an 
interruptible  power  supply  agreement. 
This  does  not  include  utility  company 
electrical  power  plant  units. 

E.xhaust  after  treatment  means  a 
control  method  for  the  post-  com.bustion 
reduction  of  NOx  emissions,  such  as 
selective  catalytic  reduction. 

Higher  heating  value  (HHV)  means 
the  total  hcot  liberated  per  mass  of  fuel 
burned  (Btu  per  pound),  when  fuel  and 
dry  air  at  standard  conditions  undergo 
complete  combustion  and  all  resultant 
products  are  brought  to  their  standard 
states  at  standard  conditions.  If 
certification  of  the  HHV  is  not  provided 
by  the  third  party  fuel  supplier,  it  shall 
be  determined  by  one  of  the  following 
test  methods:  ASTM  D2015-«5  for  solid 
fuels;  ASTM  D240-87  or  ASTM  D2382- 
88  for  liquid  hydrocarbon  fuels;  or 
ASTM  D1826-88  or  ASTM  D1945-81  in 
conjunction  wiih  ASTM  D3588-89  for 
gaseous  fuels. 

UfV  means  the  lower  heating  value  of 
a  fuel. 

jVOx  emissions  means  the  sum  of 
nitric  oxides  and  nitrogen  dioxide  in  the 
flue  gas.  collectively  expressed  as 
nitrogen  dioxide. 

Measured  SOx  emissions 
concentration  corrected  to  International 
Standards  Organization  (ISO)  standard 
conditions  is:  NOx  =  (NOx  obs)(Pref/ 
Fobs)  o  .^  (28aK/Tamb)  '  s-' 

(e'^  1  Hobs- <!(»». '..■-■1^ 

where: 

NOx=emi.ssicns  of  NOx  at  15  percent 

oxygen  and  ISO  standard 

conditions  on  a  dry  basis,  ppm. 
NOx  obs=measured  NOx  emissions  at 

1 5  percent  oxygen  on  a  dry  basis, 

ppm. 
P re f=  reference  ambient  absolute 

pressure.  101.3  kilopascals  (14.696 

psia). 


Compliance  Limit  -  Reference  Limit  x 


25^ 


The  limits  for  various  megawatt  ratings 
(continuous  rating  by  the  manufacturer 
without  power  augmentation)  are  as 
follows: 

Unit  Siza 


Pobs=measured  ambient  absolute 

pressure. 
Hobs=measured  absolute  specific 

humidity  of  ambient  air,  pounds 

water  per  pound  dry  air. 
e=transcendental  constant  (2.718). 
Tamb=measured  temperature  of  ambient 

air.  degrees  K. 

Peaking  unit  means  a  stationar}-  gas 
turbine  that  is  used  intermittently  to 
produce  energy  on  a  demand  basis. 

Power  augmentation  me.?ns  the 
increase  in  the  gas  turbine  shr.ft  output 
and/or  the  decrease  in  gas  turbine  fuel 
consumption  by  the  addition  of  energy 
recovered  from  exb.aust  heat. 

Rating  of  a  unit  means  the  continuous 
MW  (megawatt)  rating  or  mechanical 
equivalent  by  a  manufacturer  for  gas 
turbine(s)  without  power  augmentation. 

Shutdown  means  the  period  of  time  a 
unit  is  cooled  from  its  normal  operating 
temperature  to  cold  or  ambient 
temperature. 

Startup  means  the  period  of  time  a 
unit  is  heated  from  cold  or  ambient 
temperature  to  its  normal  operating 
temperature  as  specified  by  the 
manufacturer. 

Stationary  gas  turbine  (unit)  means 
any  gas  turbine  system  that  is  gas  and/ 
or  liquid  fueled  with  or  without  power 
augmentation.  This  unit  is  either 
attached  to  a  foundation  at  a  facility  or 
is  portable  equipm.ent  operated  at  a 
specific  facility  for  more  than  90  days  in 
any  12-month  period.  Two  or  more  gas 
tui bines  powering  one  shaft  shall  be 
treated  as  one  unit. 

Thermal  stabilization  period  means 
the  two-hour  start  wp  time  necessary  to 
build-up  steam  pressure  for  NOx  control 
purposes  in  cogcneration  cycle  and 
combined  cycle  units. 

(3)  Standards. 

(i)  No  owner  or  operator  of  a 
stationary  gas  turbine  unit  shall  cause  to 
be  discharged  into  the  atmosphere  any 
gases  that  contain  NOx,  at 
concentrati<jns  corrected  for  ISO 
standard  conditions,  in  excess  of  the 
following  standards: 


EFF 


Megawatt  rating,  MW 

Ref- 
erence 
limit, 
ppm 

>0.3  to  <2.9  MW 

25 

>2.9  MW  

9 

And. 
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EFF. 


341 3x100% 


Actual  Heat  Rale 

atHHVofFuel 

(Btu/kw-hr) 

The  demonstrated  percent  efficiency 
of  the  gas  turbine  only  as  calculated 


without  consideration  of  any 
downstream  energy  recover}.'  from  the 
actual  hout  rate  (i.e.,  (British  thermal 
units  (Btu)/ki!ow;itt-hour)  or  1.34  Btu/ 
horsepower-hour),  corrected  to  tiie  HHV 
of  the  fuel  and  ISO  conditions,  as 


measured  at  peak  load  for  the  turbine. 
The  value  of  EFF  shall  not  be  less  than 
25  percent.  Gas  turbines  with  lower 
efficiencies  will  be  assigned  a  25 
percent  efficiency  for  this  calculation, 
or 


EFF  =  Manufacturor  Rated  Efficiency  at  LHV  x 


LHV 
HHV 


The  manufacturer's  continuous  rated 
percent  efficiency  (manufacturur's  rated 
efficiency)  of  the  ga?  turbine  after 
correction  from  LHV  to  the  HHV  of  the 
fuel,  whichever  efficiency  is  higher.  The 
value  of  CFF  shall  not  be  less  than  25 
percent.  Gas  turbines  with  lower 
efficiencies  will  be  assigned  a  25 
percent  efficiency  for  this  calcuktion. 

(ii)  The  owner  or  operator  of  any 
stationary  gas  turbine  subject  to  the 
standards  in  paragraph  (o)(3)  of  this 
section  shall  establish  a  controlled  ppm 
carbon  mono.xide  (CO)  emission  limit 
that  represents  good  operating  and 
combustion  practices.  No  owner  or 
operator  shall  cause  to  be  discharged 
into  the  atmosphere  any  gases  thai 
contain  CO  in  exce.ss  of  120  percent  of 
the  CO  ppm  level  established  by  an 
initial  compliance  test  in  accordance 
with  the  requirements  of  paragraph 
(o)(7){ii)  of  this  section.  TTie  owner  or 
operator  shall  subsequently  comply 
with  the  limit  once  it  is  established.  The 
ppm  CO  emissions  shall  be  corrected  to 
15  percent  volume  stack  gas  O 
52  on  a  dry  basis  averaged  over  a  period 
of  15  consecutive  minutes. 

(4)  Exuir.ptions. 

(i)  The  requirements  of  paragraphs  (o) 
(3),  (5),  (6),  and  (7)  of  this  section  shall 
not  apply  to  the  following: 

(A)  Laboratory  units  used  in  research 
and  testing. 

(B)  Units  operated  exclusively  for 
firefighting  and/or  flood  control. 

fC)  Chemical  processing  gas  turbine 
units. 

(ii)  Peaking  Units  and  Emergency 
Stcindby  Units. 

(A)  The  requirements  of  paragraphs 
(o)  (3),  (5),  (6),  and  (7)  of  this  section 
shall  not  apply  to  peaking  units  or 
emergency  standby  units  that  operate 
icss  than  200  hours  per  calendar  year. 
To  demonstrate  that  a  unit  is  operated 
less  than  200  hours  in  a  calendar  year, 
the  owTier  or  operator  shall  install, 
operate,  and  maintain  in  calibration 
equipment  that  continuously  monitors 
and  records  elapsed  time  of  operation. 
The  owner  or  operator  shall  also  keep 
an  operating  log  of  start  and  stop  times, 
type  and  quantify  of  fuel  used,  and 


cimmlative  hours  of  operation  for  each 
unit. 

(Bl  The  owner  or  operator  of  any 
stationarj'  g^s  turbine  exerrjit  under 
paragraph  (o)(ii)(A)  of  this  section  shall 
notify  the  Administrator  within  7  days 
if  th'  unit  is  operated  equal  to  or  greater 
than  200  hours  in  a  calendar  year.  If  the 
unit  is  ever  operated  equal  to  or  greater 
than  200  hours  in  a  calendar  year,  the 
exemption  shall  be  permanently 
withdravN-n  and  the  owner  or  operator 
shall  be  subject  to  the  applicable 
requirements  of  paragraphs  (o)  (3),  (6). 
and  (7)  of  this  section  in  accordance 
with  the  compliance  schedule  in 
paragraph  (o)(S)(iv)  of  this  section. 

(5)  Compliance  Schedule. 

(;)  Any  owner  or  operator  of  a  unit  in 
existence  prior  to  [Insert  date  of 
publication  of  the  final  rule]  that  does 
not  need  to  retrofit  the  unit  or  install 
new  control  equipment  to  comply  with 
the  requirements  of  paragraph  (oj(3)  of 
this  section  shall  demonstrate 
compliance  with  all  of  the  apphcahle 
requirements  of  this  section  by  May  15. 
1905. 

(ii)  Any  owner  or  operator  of  a  unit 
in  existence  prior  to  [Insert  date  of 
publication  of  the  final  rule]  that  must 
retrofit  the  unit  or  install  new  control 
equipment  to  comply  with  the 
requirements  of  paragraph  (o)(3)  of  tliis 
section  shall  demonstrate  compliance 
with  all  of  the  applicable  requirements 
of  this  section  by  May  15, 1997.  Any 
owner  or  operator  of  a  unit  to  which  this 
paragraph  is  applicable  shall  meet  the 
following  increments  of  progress: 

(A)  By  January  1,  1996,  apply  for  all 
authorityto-construct  permits  required 
by  the  local  Air  Pollution  Control 
District  for  all  retrofits  and/or  additions 
of  new  control  equipment,  and 

(B)  By  January  1,  1996,  comply  with 
the  requirements  of  paragraph 
(o)(5)(i;)(A)  of  this  section  if  the  cwner 
or  operator  chooses  to  monitor  operating 
conditions  of  its  turbine  to  demonst.r-ate 
continuous  compliance  with  the 
section. 

(C)  By  January  1,  1997,  commence 
construction  of  all  retrofits  and/or 
additions  of  new  control  equipment,  as 
approved  by  the  local  Air  Pollution 


Control  District,  to  demonstrate 
compliance  by  May  15,  1997. 

(iii)  Any  owner  or  operator  of  a  new 
unit  that  is  constructed  on  and  after 
[Insert  date  of  publication  of  the  find 
ruh]  the  date  of  adoption  of  this  section 
shall  apply  for,  and  receive  approval  of, 
all  authority-to-construct  permits 
required  by  the  local  Air  Pollution 
Control  District  prior  to  beginning 
construction  of  the  unit.  The  owner  or 
operator  shall  demonstrate  that  the  unit 
will  be  operated  in  compliance  with  all 
of  the  applicable  requirements  of  this 
section  within  60  days  after  the  date  of 
the  initial  startup  of  the  imit. 

(iv)  On  and  after  [Insert  date  of 
publication  of  the  final  rule],  any  owner 
or  operator  of  a  unit  that  becomes 
subject  to  requirements  of  parag-aph 
(o){3)  of  this  section  because  of  the  loss 
of  an  exemption  under  paragraph 
(o)(4)(ii)  of  this  section  shall  meet  the 
follov^ring  increments  of  progress: 

(A)  Within  7  months  after  the  day  that 
tha  unit  is  operated  equal  to  or  greater 
than  200  hours  in  a  calendar  year,  apply 
for  all  authority-to-construci  permits 
required  by  the  local  Air  Pollution 
Control  District  for  all  retrofits  and/or 
additions  of  new  control  equipment, 
and 

(B)  Within  7  months  after  the  day  that 
the  unit  is  operated  equal  to  or  greater 
than  200  hours  in  a  calendar  year, 
comply  wnth  the  requirements  of 
paragraph  (o)(6)(ii)(A)  of  this  section  if 
the  owner  or  operator  chooses  to 
monitor  operating  conditions  of  its 
turbine  rather  than  installing  a 
continuous  emissions  monitoring 
system  to  demonstrate  continuous 
compliance  with  the  section. 

(C)  Within  19  months  after  the  day 
thjt  the  unit  is  operated  equal  to  or 
greater  than  200  hours  in  a  calendar 
year,  commence  construction  of  all 
retrofits  and/or  additions  of  new  control 
equipment,  as  approved  by  the  loc?:l  Air 
Pollution  Control  District,  to 
demonstrate  compliance  within  1:4 
months  after  the  day  that  the  unit  is 
operated  equal  to  or  greater  than  200 
hours  in  a  calendar  year. 

(6)  Reporting,  Monitoring,  and 
Recordkeeping. 


|i  I  Reporting  P.equiremer.ts  Ar.y 
ou :  er  or  operator  subject  to  ihe 
rf-c  i;irements  of  paragraph  (o}(3)  r,f  this 
section  shall  comply  with  the  ajplkao'e 
:;o  ification  ar.d  reporting  requirements 
cf  i  60.7.  and  shall  also  coxp!y  \v:*h  *.he 
fnl  ciwingrequireirrer.ts; 
([•.)  By  May  15, 1995.  s-abmit  to  the  ' 
r.r.istrator  the  identirica;io:t.Tiu.T;";:->r 
♦ype  of  each  unit  £ubj>?ct  to  the 
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here  the  unit  :s  located,  -dr.d  th^ 
e  and  telephone  nun'.bercf  the 
on  responsible  furdemonstr?.:!.";; 
liance  with  ilie  section  F-..r€-3ch 
iuentiHod,  the  follouinc; 
imation  shaii  be  subinitte  i  to  th^ 
lirdstrafor: 

;  The  rated  heat  output  cup<xtty  -./.n 
and  brake  horsepower  vmiti);  typ-? 
•3l(s)  (i.e.,  gaseous  ar.d/or  liqi^id) 
will  be  burned  in  the  ur.it; 
dpated  annual  heat  outpul  rute 
I'kW-hr)  corrected  to  the  HKV  for 
type  of  fuel:  hours  of  operatic::  t.id 
consumption  (cubic  feet  of  gas  or 
ms  of  liquid)  for  each  type  of  fuel 
t  le  previous  one  year  period;  and 
uifacturer.  model  designation,  a.-.d 
)f  the  unit. 
Identification  of  the  standards  in 
raph  (o)(3)  of  this  section  with  • 
;h  the  unit  will  coaiply.  a::d  ih-? 
1  rol  method  selected  for  achiev  ir..; 
iTiaiiance. 


.\ny  owner  or  operator  subject  to 
I  :oTnp[iance  schedule  specified  ir. 
ranh  (o)(5)  (ii).  (iii).  or  (;•.  j  of  th;s 
"•n  shall  notify  the  .\drr.inistrator  in 
.ngof  the  following: 
The  date  construction  is 
T.enced  on  all  retrofits  ar.d.  or 
ions  of  ne\v  control  equipment  ^o 
unit. 
The  anticipated  date  of  initial 

cf  the  unit  after  completing  ^il 
P.ts  and/or  additions  of  new  control 
:n-.ent  to  the  unit. 
The  actual  date  of  inicalstartup  of 
unit  after  completing  all  r»'tror;(i 
ncj/jor  additions  of  new  control 
ment  to  the  unit. 

By  the  applicable  co:nph.ince  date 
ified  in  paragraph  (oH5)  of  thii 
seciion.  submit  to  the  .\dmin;  sir  iter 
~ication  that  the  unit  is  in 
iliance  with  the  applicable 
lard  in  paragraph  (o)(3)  of  this 
ipn  as  demonstr3ted  through  a 
of  the  initial  compliance  le'it 
(irmed  in  accordance  with  the 
appi  icable  requirements  cf  paragraph 
ii)  or  (7)  of  this  section.  The 
or  operator  shall  provide  the 
inistrator  at  least  30  days  prior 
ae  of  the  compliance  test  lo  afford 
ministrator  the  opportunity  to 
i an  obser\er  present. 


(ii)  Continuous  Emissions  Monitoring 
Requirements.  Any  owner  or  operator  of 
a  unit  with  a  rated  heat  output  capacity 
less  than  2.9  NfVV  that  is  subject  to  the' 
requirements  of  paragraph  {o)f3)  of  this 
section  shall  either  comply  with  the 
requirements  of  paragraphs  (o)(ej(:i}  (A) 
or  (B)  and  (o)(6)(ii](C)  of  this  section. 
Any  owner  or  operator  cf  a  unit  with  .a 
rated  heat  output  capacity  equal  to  or 
greater  than  2.9  M\V  that'is  subj-ect  to 
the  requirements  of  paragraph  (o)(3)  of 
this  section  shall  comply  vr.th  the 
requirements  of  paragraphs  (c,'6;!.:i  ^3) 
and  (C)  of  this  section. 

(.\}  Any  owner  or  operator  tliat 
chooses  to  monitor  operating  conditicns 
shall  comply  with  the  following:    / 

(1)  By  tne  applicable  compliance  date 
speciHed  in  paragraph  (c)(5!  of  this 
section,  submit  a  plan  to  the 
Administrator  that  includes  the 


foil 


owing: 


(i)  Identify  the  specific  operatino 
conditions  to  be  monitored  and  the 
relationship  between  the  of)erat;ne 
conditions  and  NOx.  CO.  and  O: 
emission  concentrations  in  the  fine  g:is. 
For  stationary  gas  turbines,  the  most 
important  operating  variables  are 
turbine  load  (i.e.,  actual  heat  output; 
design  maximum  heat  output  or  actual 
ste.am  generating  rate/design  maximum 
steam  generating  capacity),  the  level  cf 
excess  air  (i.e.,  flue  gas  O2  level),  and 
type  and  nitrogen  content  of  each  fuel. 

[li]  In  addition  to  those  described  in 
paragraph  (o)(6)(ii)(A)(ri(;)  of  this 
section,  the  water  or  steam-to-fuel  ratio 
and  turbine  load  are  im.portant 
cperatirtg  variables  to  be  monitored  for 
water-  or  steam-injection  systems.  For 
selective  catalytic  reduction  systems, 
the  reagent  (i  e  .  ammionia  or  iirea)-to- 
NOx  ratio  and  reagent  injection  pressure 
are  important  operating  variables  to  be 
monitored. 

(;;7)  Include  the  data  and  information 
that  will  be  used  to  identify  the 
relationship  between  NOv,  CO,  zrA  O: 
emission  concentrations  and  the 
operating  conditions. 

[iv]  Describe  how  the  relationship 
between  the  operating  conditions 
(Including  turbine  load  and  fuel  type! 
and  i\'Ox.  CO.  and  O;  emission 
concentrations  will  be  established 
during  the  initial  compliance  test.  The 
relationship  between  the  operating 
conditions  and  NOx.  CO.  and  O2 
emission  concentrations  shall  be  based 
on  the  maximum  operating  conditions 
at  which  the  unit  can  be  operated.  Once 
the  plan  has  been  approved  by  the 
Administrator,  the  operating  conditions 
used  to  establish  the  relationship  will  be 
the  optimum  operating  conditions 
under  which  the  owmer  or  operator 
should  operate  the  unit.  Deviations  from 


these  optimum  operating  conditions  in 
excess  of  10%  (averaged  over  the  fifteen 
minute  period)  shall  be  recorded  and 
reported  in  accordance  with  paragraph 
(o)(6j(ii)(C)  of  this  section. 

(v)  Identify-  how  the  operating 
conditions,  including  turbine  load  and 
fuel  type,  will  be  monitored  on  a  fifteen 
minute  basis;  the  quality  assurance 
procedures  or  practices  that  will  be  us.'d 
to  ensure  that  the  data  generated  by 
monitoring  tlie  operating  conditions 
will  be  representative  and  accurate;  and 
the  type  and  format  of  the  records  of  the 
operating  conditions,  including  turiine 
1-  lad  and  fuel  type,  that  will  be 
maintained  by  the  owner  or  operator. 

(2)  By  the  applicable  compliiime  date 
specified  in  paragraph  (o)(5)  of  this 
section,  and  annually  thereafter,  submit 
to  the  Administrator  certification  that 
the  turbine  has  been  operated  in 
accordance  with  all  of  the  applicable 
requirements  of  this  section  specified 
under  paragraphs  (o)(3)  and  (o)(6;(ii)(.'\) 
of  this  section. 

(3)  Any  owner  or  operator  that  is 
required  or  chooses  to  install  an  in-stack 
continuous  emissions  monitoring 
system  (CEMS)  shall  comply  with  the 
following: 

[1]  By  the  applicable  compliance  date 
specified  in  paragraph  (o)(5j  of  this 
section,  install,  calibrate,  operate,  and 
maintain  a  CEMS  in  accordance  with 
the  applicable  requirements  of 
appendices  B  and  F  of  40  CFR  part  60 
to  demonstrate  continuous  compliance 
with  the  requirements  of  par.igraph 
(o)(3)  of  this  section.  The  CEM.S  shall  be 
installed  and  operational  before 
conducting  the  initial  compliance  test 
required  under  paragraphs  (o)(6)(i)(C) 
and  (o)(7)  of  this  section.  As  a  part  cf 
the  certification  requirement  under 
paragraph  (o)(6)lJ)(C)  of  this  section,  the 
owner  or  operator  shall  submit 
documentation  that  the  CEMS  is  in 
compliance  with  the  requirements  of 
this  paragraph  (o).  The  CEMS  shall 
include  equipment  that  measures  and 
records  the  following: 

(/)  Exhaust  gas  NOx  and  CO 
concentrations  corrected  to  ISO 
conditions  at  15  percent  oxygen  on  a 
dry  basis. 

{ii)  Flow  rate  of  liquid  or  gaseous  fuels 
and  the  ratio  of  v^afer-  or  steam-to-fuel 
added  to  the  combustion  chamber  or  to 
the  exhaust  for  the  reduction  of  .NOx 
emissions. 

(//;)  Elapsed  time  of  operation. 

(2)  [Reserved] 

(C)  Each  owner  or  operator  shall 
submit  an  operating  conditions 
deviation  or  excess  emissions  report  and 
a  monitoring  systems  performance 
report,  in  accordance  with  the 
requirements  of  §  60.7(c)  and  (dl  and 
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60.13.  to  the  Administrator  within  30 
days  after  the  end  of  each  calendar 
quarter. 

(iii)  Recordkeeping  Requirements. 
Any  owner  or  operator  of  a  unit  subject 
to  this  section  shall  maintain  all  records 
necessary  to  demonstrate  compliance 
with  the  section  for  a  period  of  five 
calendar  years  at  the  plant  where  the 
subject  unit  is  located.  The  records  shall 
be  made  available  to  the  Administrator 
upon  request.  The  owner  or  operator 
shall  maintain  records  of  the  following 
information  for  each  day  the  unit  is 
operated: 

(A)  Identification  and  location  of  each 
unit  subject  to  the  requirements  of  this 
section. 

(B)  Calendar  date  of  record. 

(C)  The  number  of  hours  the  unit  is 
operated  during  each  day  including 
actual  time  of  startups  and  shutdowns, 
breakdown  periods,  and  the  type  and 
duration  of  maintenance  and  repairs. 

(D)  The  results  of  all  compliance  tests. 

(E)  For  owners  or  operators  of  units 
complying  by  means  of  the  monitoring 
requirements  of  paragraph  {o)(6)(ii)(A) 
of  this  section,  the  monitored  operating 
conditions,  including  turbine  load  and 
fuel  type,  identified  in  the  plan 
approved  by  the  Administrator. 

(F)  The  NOx  emission  concentration 
(expressed  as  NOjcorrected  to  15 
percent  volume  stack  gas  O2  on  a  dry 
basis  averaged  over  a  period  of  15 
consecutive  minutes)  measured  or 
predicted. 

(G)  The  CO  emission  concentration 
corrected  to  15  percent  volume  stack  gas 
O2  on  a  dry  basis  averaged  over  a  period 
of  15  consecutive  minutes)  measured  or 
predicted. 

(H)  Identification  of  time  periods 
during  which  NOx  and  CO  standards 
are  exceeded,  the  reason  for  the 
e.xceedance,  and  action  taken  to  correct 
the  exceedance  and  to  prevent  similar 
future  exceedances. 

(1)  Identification  of  the  time  periods 
for  which  operating  conditions  and 
pollutant  data  were  not  obtained 
including  reasons  for  not  obtaining 
sufficient  data  and  a  description  of 
corrective  actions  taken. 

(7)  Test  Methods. 

(i)  Any  owner  or  operator  subject  to 
an  emission  standard  under  paragraph 
(o)(3)  of  this  section  and  required  to 
conduct  stack  testing  shall  comply  with 
the  requirements  of  §  60.8  (c).  (d).  and 
(e).  The  test  shall  be  performed  and  data 
reduced  and  reported  as  follows: 

(A)  Each  emission  test  shall  be 
conducted  while  the  unit  is  operated  at 
maximum  capacity  and  operating  under 
representative  operating  conditions. 

(B)  Emission  test  shall  be  conducted 
in  accordance  with  the  appropriate  test 


methods  in  40  CFR  part  60,  appendix  A. 
Except  for  the  modifications  in  this 
paragraph  and  unless  otherwise 
approved  by  the  Administrator:  NOx 
shall  be  measured  in  accordance  with 
40  CFR  part  60,  appendix  A,  Method  7E; 
CO  shall  be  measured  in  accordance 
with  40  CFR  part  60,  appendix  A. 
Method  10;  and  the  diluent  shall  be 
measured  using  40  CFR  part  60, 
appendix  A,  Method  3A.  Testing  shall 
be  conducted  for  twelve  15  minute 
testing  periods.  Compliance  shall  be 
evaluated  for  each  15  minute  period. 
Data  recorded  during  testing  to 
determine  the  15  minute  average  shall 
either  be  continuously  integrated  by  the 
testing  instrument  and  data  recorder,  or 
recorded  manually  at  30  second 
intervals  during  each  15  minute  test 
period.  Zero  and  calibration  checks 
shall  be  conducted  after  each  15  minute 
test  period. 

(ii)  Any  owner  or  operator  that  is 
subject  to  the  requirements  of  paragraph 
(o)(3)(ii)  of  this  section  shall  perform  a 
test  for  CO  emissions  during  the  initial 
compliance  test  for  NOx  emissions  to 
establish  a  ppm  CO  emission  limit  that 
represents  good  operating  and 
combustion  practices  for  fviel(s)  burned 
in  the  unit.  The  CO  emission  limit 
established  for  determining  subsequent 
compliance  shall  be  documented  in  the 
applicable  certification  report  required 
under  paragraph  (o)(6)(i)(C)  of  this 
section. 

(p)  RACT  Determination — Formica 
Corporation. 

( 1 )  Applicability. 

The  provisions  of  paragraph  (p)  of  this 
section  shall  apply  to  the  "Formica 
Corporation"  (Formica  Corporation)  or 
any  subsequent  owner  or  operator  of  the 
Formica  Corporation,  Sierra  Plant 
located  at  3500  Cincinnati  Avenue, 
Sunset  Whitney  Ranch,  California. 

(2)  Definitions. 

For  the  purpose  of  paragraph  (p)  this 
section,  the  following  definitions  shall 
apply.  All  terms  not  defined  herein 
shall  have  ihe  meaning  given  them  in 
§52.2950. 

Air  Pollution  Control  Officer  means 
the  Executive  Officer  or  his  or  her 
delegate  of  an  air  quality  management 
district  or  an  air  pollution  control 
district. 

Coating  applicator  is  an  apparatus 
used  to  apply  a  surface  coating. 

Melamine  treater  means  a  paper 
treater  that  applies  a  melamine  resin  to 
the  paper  substrate. 

Oven  is  a  chamber  within  which  heat 
is  used  for  one  or  more  of  the  following 
purposes:  Dry,  bake,  cure,  or  polymerize 
a  surface  coating  or  ink. 

Paper  treating  is  a  coating  line  process 
in  which  a  uniform  layer  of  phenolic  or 


melamine  resin  is  applied  by  dipping  a 
continuous  moving  paper  substrate  into 
the  resin  and  then  using  rollers  to 
squeeze  the  excess  resin  from  the  paper. 

Paper  treating  operations  is  the 
operation  or  process  of  paper  treating, 
together  with  associated  equipment 
including  a  coating  apphcator  and  oven. 
Phenolic  treater  means  a  paper  treater 
that  applies  a  phenolic  resin  to  the 
paper  substrate. 

Pounds  of  VOC  per  gallon  of  coating 
less  water  and  less  exempt  compounds 
means  the  weight  of  VOC  per  combined 
volume  of  VOC  and  coating  solids  and 
is  calculated  by  the  following  equation: 
Gv„c=(\V.  -  VVw  -  W„)/(V„  -  V.  -  v,o 
where: 
Gv.x:=Pounds  VOC  per  gallon  coating 

less  water  and  exempt  compounds; 
W,=\Veigbt  of  volatile  compounds  in 

pounds; 
\Vw=\Veight  of  water  in  pounds; 
VVcj=Weight  of  exempt  compounds  in 

pounds; 
Vni=Volume  of  material  in  gallons; 
Vw= Volume  of  water  in  gallons; 
V„= Volume  of  exempt  compounds  in 
gallons. 
Reasonably  Available  Control 
Technology  or  RACT,  for  the  purposes 
of  paragraph  (p)  of  this  section,  means 
the  lowest  emission  limitation  that  a 
particular  coating  line  is  capable  of 
meeting  by  using  measures  that  are 
reasonably  available  in  terms  of 
technological  and  economic  feasibility. 
Such  measures  may  include  either 
control  system  (s)  or  coating 
reforniulation(s)  or  both. 
(3)  Standards. 

(i)  Limits.  VOC  emissions  from  paper 
treating  operations  as  defined  in 
paragraph  (p)(2)  of  this  section  must 
meet  the  emission  limit  of  1.13  pounds 
of  VOC  per  gallon  of  coating  applied  in 
phenolic  treater  operations  and  0.002 
pounds  of  VOC  per  gallon  of  coating 
applied  in  melamine  treater  operations, 
less  wafer  and  less  exempt  compounds, 
as  defined  in  paragraph  (p)(2)  of  this 
section. 

(ii)  Emission  Control  System. 
Alternatively,  a  facihty  may  complv 
with  the  provisions  of  paragraph 
(p)(3)(i)  of  this  section  by  using  an 
emission  control  system,  provided  that 
the  overall  efficiency  of  tlie  svstem 
(capture  efficiency  multiplied  by 
destruction  efficiency)  shall  not  be  less 
than  85%  by  weight  in  reducing  organic 
compounds.  The  emission  control 
system,  as  well  as  the  operation  and 
maintenance  plan  necessary'  to  ensure 
compliance  on  an  ongoing  basis,  shall 
be  approved  in  writing  by  the  Executive 
Officer. 

(iii)  Compliance  Schedule.  Limits  as 
defined  in  paragraphs  (p)(3)(i)  or 
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(pl(:i)(ii)  of  this  section  shall  be 
achieved  upon  publication  of  the  firial 
rule.jl.niplementation  Plan  (FIPj. 
vvhi  :J",cver  occurs  first. 

(•? )  Test  Methods. 

(i   Determination  of  \  OC  ccnterd  cf 
ccQings.  The  VOC  content  of  costings 
S'Lib  >:ct  to  the  provisions  of  paragraph 
(p)  (1  this  section,  excluding  exerr.pt 
ccniiiounds,  shall  be  analyzed  as 
p:e:c  ribed  by  U.S.  EPA  Reference 
■:od  24  (40  CFR  part  60.  apr!e-c:x 


N5 
A), 
(i 

I.  on 

CQ'X 

repc 
445 

no  : 
lac: 

pro-. 
"PP 


1  Delerminaiion  ofes<^n\ot 
i'Ounds.  Measurement  of  exempt 
t  ounds  shall  be  conducted  ana 
ited  in  accordance  with  .\STM  D 
'  -85.  For  exempt  compounds  uhere 
jference  test  method  is  available,  a 
ity  requesting  the  exemption  shall 
:de  appropriate  test  methods 
c.ved  by  the  Administrator, 
(iiil  Determination  of  destruction 
cffic  i  --ncy.  Desmiction  efficiency  as 

eiified  in  paragraph  (p)(3)(ii)  of  thi-i 
sect  on  shall  be  determined  by  U.S.  EP.A 
Reftience  Methods  25  and  25.'^  (40  CFR 
part  liC,  appendix  A). 

(i  •  I  Determination  of  capture 
efficiency.  Measurement  of  captur? 
fffic  i  Rncy  of  the  emission  control 
r.yst?m  as  specified  in  paragraph 
(p}(;  (iij  cf  this  section  shall  be 
condjucted  and  reported  in  accordance 
uitl  Ithe  U.S.  EPA  protocols.^s  or  ether 
capture  efficiency  methods  approved  bv 
the  ,\|dniinistrator. 

I  \Administrative  Requirements. 
'Zoating  and  Solvent  Records. 
I  The  facility  shall  maintain  a 
it  list  of  coatings  and  solvents  in 
^hich  include  the  following 
lation: 
l^lName  and  maimfactarer 
info  Nation; 
(2  Mixing  instructions; 
(3  VOC  content  of  coatings  as 
appi  i  ?d; 
(4  Weight  percent  water;  and 
Weight  percent  e.xempt  solvent. 
The  facility  shall  maintain  records 
of  tl^e  amounts  of  coatings  and  VOCs 

according  to  the  following 
schedule: 

(1  Mondily  records  showing  the 
types  and  amounts  of  coatings  used  that 
meet  *he  coating  standards  in  paragraph 
(p)(3Mi)  of  this  section:  and 

(2  Daily  records  showing  the  l\"pes 
and  amounts  of  coatings  used  when 
such  usage  was  in  conjunction  with 
emission  control  equipment. 

(ii)  Emission  Control  Equipment 
Records.  Any  facility  complying  with 
the  provisions  of  paragraph  (p](3)(ii)  of 
this  6(KCtion  by  using  air  pollution 
control  equipment  shall  maintain  daily 


'   40CFR52.741(a)(4)(iJi). 


records  of  key  system  operating 
parameters,  such  as  temperatures, 
pressures,  and/ or  flow  rates,  for  the 
emission  control  equipment. 

(iii)  Proof  of  Compliance.  The  facility 
shall  prove  compliance  with  the 
s'andards  of  paragraph  (p)(3)  of  this 
section  by  conducting  annual  source 
testing  of  paper  treating  operations  and 
analyzing  resin  content  as  per  paragraph 
(p)(4l  of  this  section. 

(iv)  Retention  of  Records.  .\\\  records 
maintained  pursuant  to  this  section 
shah  oe  retained  and  available  for 
inspection  by  the  Administrator  for  the 
pi^evious  five-year  period. 

(qj  Reasonably  Available  Control 
Technology  for  Emissions  of  Volatile 
Organic  Compounds  at  SierraPine.  Ltd. 

(1  j  Applicability.  The  requirements  of 
par.igraph  (q)  of  this  suction  shall  apply 
to  the  owner  or  operator  of  SierraPine 
Limited  (SiRiraPine).  a  medium  density 
fiberboard  plant,  conducting  operations 
at  4300  Dominguez  Road.  Rockiin, 
California. 

(2)  Definitions.  For  the  purposes  of 
paragraph  (q)  of  this  section,  the 
following  definitions  shall  apply.  All 
terms  not  defined  herein  shall  have  the 
meaning  given  them  in  §  52.2950 

Fiber  drier  means  a  device  which  uses 
steam -generated  heat  to  reduce  the 
moisture  content  of  wood  fibers. 

Fiberboard  press  meaiis  a  device 
which  uses  heat  and  pressure  to  form 
fiberboard  from  a  preformed  mat  of 
wood  fiber  and  resin. 

Press  line  means  a  series  of  operations 
occurring  within  the  press  building 
including  mat  forming,  fiberboard 
pressing,  board  unloading,  and  board 
cooling. 

Press  vent  means  a  device  used  to 
e.xhaust  fiberboard  press  line  emissions 
from  the  press  line  building. 

IV'ood  waste-fired  boiler  meajis  a 
combustion  device  which  uses  wood, 
wood  fiber,  sanderdust,  or  other  wood 
byproducts  as  fuel  to  produce  steam  for 
process  operations. 

(3)  Standards.  The  owner  or  operator 
of  SierraPine  shall  demonstrate 
compliance  with  the  requirements  of 
paragraphs  (q)(3)  (i)  through  (iii)  of  this 
section  by  January  1,  1996. 

(i)  Emissions  of  unbumed  gaseous 
combustibles,  including  VOC  and 
carbon  monoxide,  from  the  wood  waste- 
fired  boiler  shall  be  minimized  by 
maintaining  proper  combustion 
conditions.  Proper  combustion 
conditions  include  but  are  not  limited  to 
optimum  combustion  temperature,  fuel 
moisture  content,  fuel  firing  rate,  and 
sufficient  secondary  air.  The  owner  or 
operator  of  the  facility  shall  submit  for 
approval  by  EPA  a  determination  of 
proper  combustion  conditions.  The 


source  shall  incorporate  additional 
combustion  conditions  as  recommended 
in  writing  by  EPA. 

(ii)  A  capture  and  control  system  shall 
be  installed  and  operated  to  reduce  VOC 
emissions  from  the  wood  fiber  driers 
and  which  meets  the  following 
requirements: 

(A)  The  capture  and  control  system 
shall  achieve  a  minimum  95%  VOC 
control  efficiency.  Demonstration  of 
V  OC  control  efficiency  shall  be 
performed  in  accordance  with  the 

mf  thods  specified  in  paragraph  (q!!6!  ri 
this  section. 

(B)  The  VOC  capture  and  control 
system  shall  be  operated  at  all  times 
during  the  operation  of  the  wood  fiber 
driers  The  capture  and  control  system 
shall  be  maintained  and  operated  in  a 
manner  which  consistently  achieves  the 
VOC  control  efficiency  staled  in 
paragraph  (q)(3)(ii)(A)  of  this  section. 

(iii)  A  capture  and  control  system 
shall  be  installed  and  operated  to  red-ce 
\'OC  emissions  from  press  vents  and 
which  meets  the  following 
requirements: 

(A)  The  VOC  capture  and  control 
system  shall  achieve  a  minimum  90% 
overall  VOC  control  efficiency. 

Of  .monstration  of  VOC  control 
efficiency  shall  be  performed  in 
accordance  with  the  methods  specified 
in  paragraph  (q)i6)  of  this  section. 

(B)  The  VOC  capture  and  control 
system  shall  be  operated  at  all  times 
during  the  operation  of  the  press  vents. 
The  VOC  capture  and  control  system 
shall  be  maintained  and  operated  in  a 
manner  w-hich  consistently  achieves  the 
overall  VOC  control  efficiency  stated  in 
paragraph  (q)(3)(iii)(A)  of  this  section. 

(4)  Reporting.  The  owner  or  operator 
of  SierraPine  shall  be  subject  to  the 
following  reporting  requirements. 

(i;  A  co.Tipliance  plan  shall  be 
submitted  to  the  EPA  prior  to 
installation  of  any  VOC  capture  and 
control  system  or  by  July  1,  1995. 
u  hichever  comes  first.  The  compliance 
plan  shall  include  a  description  of  how 
die  requirements  of  paragraph  (q)  of  diis 
section  shall  be  met,  including: 

(A)  A  description  of  the  proposed 
VOC  capture  and  control  system  to  be 
installed  at  the  facility  including  the 
following  information  at  a  minimum: 

(2)  Equipment  suppHer. 

(2)  Design  drawings  of  the  selected 
capture  and  control  system,  including 
necessary  hooding  and  ducting. 

(3)  Operating  principles  of  the 
selected  equipment,  including  any 
anticipated  complications. 

(4)  Anticipated  VOC  capture  and 
control  efficiency  of  any  installed 
svstem. 
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(5)  Disposal  of  any  VOCs  that  are 
collected,  but  not  destroyed  within  the 
control  equipment. 

(6)  A  description  of  maintenance 
practices  and  schedules  for  the  VOC 
capture  and  control  system  necessary  to 
meet  the  requirements  of  paragraphs 
(q)(3Kii)(B)  and  (q)(3)(iiij(B)  of  this 
section. 

(B)  Compliance  test  dates  and  test 
methods  to  be  used  to  satisfy  the 
requirements  of  paragraph  (q)(3)(ii)(A) 
of  this  section. 

(ii)  An  annual  certification  of 
compliance  shall  be  submitted  to  the 
EPA  on  or  before  January  1  of  each  year. 
The  certification  of  compliance  shall 
include: 

(A)  A  declaration  that  the  facihty  is  in 
compliance  with  all  of  the  requirements 
of  paragraph  (a)  of  this  section. 

(B)  Tne  results  of  any  compliance 
testing  performed  during  the  previous 
year. 

(C)  A  description  of  any  process 
upsets  that  occurred  during  the  previous 
year  that  resulted  in  noncompliance 
with  the  emission  limit  or  proper 
combustion  conditions  as  approved  by 
EPA  stated  in  paragraph  (q)(3)  of  this 
section  and  corrective  actions  taken  to 
correct  the  noncompliance. 

(iii)  By  January  1.  1996.  the  owner  or 
operator  of  the  facility  shall  submit  for 
approval  by  EPA  a  determination  of 
proper  combustion  conditions. 

(5)  Recordkeeping.  The  owner  or 
operator  of  SierraPine  shall  maintain 
records  on  site  sufficient  to  show 
compliance  with  paragraph  (q)  of  this 
section  for  a  period  of  five  years. 
Records  shall  be  made  available  to  the 
EPA  upon  request.  At  a  minimum  the 
following  information  shall  be  recorded: 

(i)  Process  data  sufficient  to  show  that 
efficient  combustion  practices  are  being 
utilized  at  the  wood  waste-fired  boiler. 
These  data  will  include,  at  a  minimum, 
the  following: 

(A)  Fuel  feed  rate  and  composition. 

(B)  Combustion  temperature. 

(C)  Fuel  moisture  content. 

(D)  Percentage  of  overfire  air. 

(E)  Boiler  load. 

(ii)  VCX]  capture  and  control  system 
operating  parameters  identified  by  the 
EPA  following  review  and  approval  of 
the  compliance  plan  submitted  pursuant 
to  paragraph  (q)(4)(i)  of  this  section. 

(6)  Test  Methods. 

(i)  Measurements  of  destruction  or 
removal  efficiency  shall  be  determined 
in  accordance  with  40  CFR  part  60, 
appendix  A.  Method  25. 

(ii)  Measurement  of  capture  efficiency 
shall  be  determined  in  accordance  with 
the  EPA  method  36  or  by  an  alternative 
method  approved  in  writing  by  EPA. 
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(iii)  Characterization  of  the  stack  gas 
shall  be  determined  in  accordance  with 
the  applicable  EPA  Reference  Methods 
described  in  40  CFR  part  60.  appendix 
A. 

(r)  RACT  Determination — Michigan- 
California  Lumber  Company. 

(1)  Applicability. 

The  provisions  of  paragraph  (r)  of  this 
section  shall  apply  to  the  "Michigan- 
California  Lumber  Company"  or  any 
subsequent  owner  or  operator  of  the 
Michigan-Cahfomia  Lumber  Facility 
located  at  3970  Carson  Road,  Camino. 
California.  All  provisions  are  RACT  and 
the  emissions  standards  only  apply  to 
the  main  wood  waste-fired  boiler  (Boiler 
#3)  at  the  facihty. 

(2)  Definitions.  For  the  purpose  of 
paragraph  (r)  of  this  section,  the 
following  definitions  shall  apply.  All 
terms  not  defined  herein  shall  have  the 
meaning  given  them  in  §  52.2950. 

Air  Pollution  Control  Officer  means 
the  Executive  Officer,  or  his  or  her 
delegate,  or  an  air  quality  management 
district  or  an  air  pollution  control 
district. 

Boiler  means  any  external  combustion 
equipment  fired  with  any  fuel  used  to 
produce  heat  or  steam. 

Production  rate  is  the  total  steam 
output  of  a  boiler  in  pounds  of  steam 
per  hour  (Ibs-steam/hour)  of  boiler 
operation. 

Reasonably  Available  Control 
Technology  or  RACT,  for  the  purposes 
of  paragraph  (r)  of  this  section,  means 
the  lowest  emission  limitation  that  a 
particular  boiler  is  capable  of  meeting 
by  using  measures  that  are  reasonably 
available  in  terms  of  technological  and 
economic  feasibility.  Such  measures 
may  include  either  control  system(s)  or 
improved  combustion  conditions,  or 
both. 

Total  organic  gases  are  any 
compounds  that  contain  at  least  one 
carbon  atom. 

Wood  wastes  include  bark,  sawdust, 
shavings,  hogged  wood,  and  other  wood 
refuse  generated  during  processing 
operations. 

(3)  Standards. 

(i)  Emission  limits  (ppmv).  VOC 
emissions  from  wood  waste  boiler 
operations  at  a  production  rate 
exceeding  an  annual  (calendar  year) 
average  of  50,000  lbs-steam  per  hour  as 
defined  in  paragraph  (r)(2)(i)  of  this 
section  must  meet  the  emission  limit  of 
150  ppmv  of  VOC  in  the  stack  exhaust 
stream. 

(ii)  Emission  limit  maintenance.  The 
VOC  emission  limit  presented  in 
paragraph  (r)(3)(i)  of  this  section  shall 
be  maintained  through  any  one  or  more 
of  the  following  provisions: 


(A)  Use  of  fuel  with  a  maximum 
moisture  content  of  50%; 

(B)  Operation  of  the  boiler  at  optimal 
combustion  conditions; 

(C)  Proper  operation  and  maintenance 
of  pollution  control  equipment;  and 

(D)  Periodic  inspection,  maintenance, 
and  repairs  on  the  boiler  and  other 
equipment. 

(iii)  Compliance  Schedule.  The  VOC 
emission  limit  defined  in  paragraph 
(r)(3)(i)  of  this  section  shall  be  achieved 
upon  publication  of  the  final  rule. 

(4)  Test  Methods  and  Calculations. 
(i)  Determination  of  VOC  content  of 

e.xhaust  stream.  The  VOC  content  of  the 
exhaust  gas  stream  subject  to  the 
provisions  of  paragraph  (r)  of  this 
section,  excluding  exempt  compounds, 
shall  be  analyzed  as  prescribed  by  40 
CFR  part  60,  appendix  A,  Methods  25 
and  25A. 

(ii)  Determination  of  exempt 
compounds.  Measurement  of  exempt 
compounds  shall  be  conducted  and 
reported  in  accordance  with  40  CFR  part 
60,  appendix  A,  Method  18. 

(5)  Administrative  requirements. 

(i)  Emissions  testing  and  records.  The 
facility  subject  to  the  standards  of 
paragraph  (r)(3)  of  this  section  shall,  at 
a  minimum,  conduct  sample  analysis 
for  VOC  pollutants  at  least  once  each 
year.  The  Air  Pollution  Control  Officer 
(APCO)  shall  be  provided  with  adequate 
advance  notification  at  least  2  weeks 
before  any  scheduled  emissions  tests. 
The  analysis  results  must  be  submitted 
to  the  Administrator  and  APCO  within 
60  days  of  the  emissions  test. 

(ii)  Emission  control  records.  Any 
facility  complying  with  the  provisions 
of  paragraph  (r)(3)(i)  of  this  section 
through  the  provisions  of  paragraph 
(r)(3)(ii)  of  this  section  with  air 
pollution  control  equipment  shall 
maintain  applicable  records  of  system 
operating  parameters,  including 
temperatures,  pressures,  fuel  flow  rate, 
and  steam  production  rate,  repair,  fuel 
moisture,  and  all  VOC  control  measures. 

(iii)  Reporting.  The  Administrator  and 
APCO  shall  be  notified  within  48  hours 
of  any  event  or  incident  that  results  in 
a  known  exceedance  of  this  standard. 

(iv)  Retention  of  records.  All  records 
maintained  pursuant  to  this  section 
shall  be  retained  and  available  for 
inspection  by  the  Administrator  for  the 
previous  Gve-year  period. 

(s)  RACT  determination:  Reynolds 
Metals  Company. 

(1)  Applicability. 

The  provisions  of  paragraph  (s)  of  this 
section  shall  apply  to  the  Reynolds 
Metals  Company  or  any  subsequent 
owner  or  operator  of  the  Reynolds 
Metals  Company's  RockJin  Plant  located 
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at  3039  Cincinnati  Avenue,  Rocklin. 
California. 

(2)  Definitions. 

For  the  purposes  of  paragraph  (s)  of 
this, section,  the  following  definitions 
shall  apply.  All  terms  not  defined 


herein  shall  have  the  meaning  given 
them  in  §  52.2950. 

Air  pollution  control  officer  fAPCO) 
means  the  Executive  Officer  or  his  or 
her  delegate  of  an  air  quality 
management  district  or  an  air  pollution 
control  district. 


Capture  efficiency  means  the  quantity 
of  an  air  contaminant  that  is  collected 
into  the  control  device  versus  the  total 
amount  emitted,  expressed  as  a 
percentage.  This  is  defined  by  the 
following  equation: 


Mass  of  Air  Contaminants  Collected  into  Control  Device 
Total  Mass  of  Air  Contaminant  Emitted  by  the  Process 
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Chhtro!  efficiency  means  the  quantity 
of  air  contaminant  removed  from  the 
inlet  stream  to  the  control  device. 


expressed  as  a  percentage.  This  is 
defined  by  the  following  equation: 


Inlet  Mass  of  Contaminant  -  Outlet  Mass  of  Contaminant 


Inlet  Mass  of  Contaminant  entering  Control  Device 


Lubricant  applicator  is  an  apparatus 
used  to  apply  a  surface  lube. 

Oivn  is  a  chamber  within  which  heat 
is  used  for  one  or  more  of  the  following 
purposes:  dry,  bake,  cure,  or  polymerize 
a  surface  coating  or  ink. 

Pounds  of  VOC  per  gallon  of  lubricant 
less  water  and  less  exempt  compounds 
means  the  weight  of  VOC  per  combined 
volume  of  VOC  and  coating  solids  and 
is  calculated  by  the  following  equation: 
G.„.=(\V,— \Vw— VV„)  /  (V^-V.— VeJ 

where: 
CvcK=Pounds  VOC  per  gallon  lubricant 
less  water  and  exempt  compounds; 
Ws=Weight  of  volatile  compounds  in 

pounds: 
\Vw=  Weight  of  water  in  pounds; 
\Ve,"\Veight  of  exempt  compounds  in 

pounds; 
Vm= Volume  of  material  in  gallons; 
Vv.=volume  of  water  in  gallons; 
Ves=jYolume  of  exempt  compounds  in 
gallons. 

Reasonably  available  control 
technology  or  PiACT,  for  the  purposes  of 
paragraph  (s)  of  this  section,  means  the 
lowest  emission  limitation  that  a 
particular  coating  line  is  capable  of 
mec^ng  by  using  measures  that  are 
reasonably  available  in  terms  of 
technological  and  economic  feasibility. 
SucLmeasures  may  include  either 
control  system(s)  or  coating 
rcfotmulation(s)  or  both. 

T6b  press  lubrication  is  the  process 
which  uses  a  lubricated  mechanical 
pros  i  to  create  beverage  container  lid 
tabs  fiom  flat  aluminum  metal  stock. 

(3  i^tandards. 

(i)  Liniiis.  Tab  press  lubricant  cannot 
exec  ad  a  VOC  content  of  5.73  pounds 
per  gallon  of  lubricant  used,  less  water 
and  less  exempt  compounds,  as  defined 
in  paragraph  (s)(2)  of  this  section;  and 
VC)C  emissions  from  tab  press  lubricant 


usage  cannot  e-xceed  1.2  x  lO-s  pounds 
of  VOC  per  tab  produced. 

(ii)  Emission  control  system. 
Alternatively,  a  facility  may  comply 
with  the  provisions  of  paragraph  (s)(3)(i) 
of  this  section  by  using  an  emission 
control  system,  provided  that  the  overall 
efficiency  of  the  system  (capture 
efficiency  multiplied  by  destruction 
efficiency)  shall  not  be  less  than  85%  by 
weight  in  reducing  organic  compounds. 
The  emission  control  system,  as  well  as 
the  operation  and  maintenance  plan 
necessary  to  ensiu-e  compliance  on  an 
ongoing  basis,  shall  be  approved  in 
writing  by  the  Administrator. 

(iii)  Compliance  schedule.  Limits  as 
defined  in  paragraphs  (s){3)(i)  or  (ii)  of 
this  section  shall  be  achieved  upon 
publication  of  the  final  rule. 

(4)  Test  methods. 

(i)  Determination  of  VOC  content  of 
lubricants.  The  VOC  content  of  coatings 
subject  to  the  provisions  of  paragraph  (s) 
of  this  section,  excluding  exempt 
compounds,  shall  be  analyzed  as 
prescribed  by  40  CFR  part  60,  appendix 
A,  Method  24. 

[ii]  Determination  of  exempt 
compounds.  Measurement  of  exempt 
compounds  shall  be  conducted  and 
reported  in  accordance  with  ASTM  D 
4457-85.  For  exempt  compounds  where 
no  reference  test  method  is  available,  a 
facility  requesting  the  exemption  shall 
provide  appropriate  test  methods 
approved  by  the  Administrator. 

(iii)  Determination  of  destruction 
efficiency.  Destruction  efficiency  as 
specified  in  paragraph  (s)(3)(ii)  of  this 
section  shall  be  determined  by  40  CFR 
part  60,  appendix  A,  Methods  25  and 
25A. 

(ivj  Determination  of  capture 
efficiency.  Measurement  of  capture 
efficiencv  of  the  emission  control 
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system  as  specified  in  paragraph 
(s)(3)(ii)  of  this  section  shall  be 
conducted  and  reported  in  accordance 
with  the  U.S.  EPA  protocols,37  or  other 
capture  efficiency  methods  approved  by 
the  Administrator. 

(5)  Administrative  requirements. 

(i)  Material  usage  records. 

(A)  The  facility  shall  maintain  a 
current  list  of  lubricants  and  solvents  in 
use  which  include  the  following 
information: 

[1]  Name  and  manufacturer 
information; 

[2]  Mixing  instructions; 

( j)  VOC  content  of  tab  press 
lubricants  as  applied; 

[4]  Weight  percent  water;  and 

(5)  Weight  percent  exempt  solvent.  (B) 
The  facility  shall  maintain  records  of 
the  amounts  of  lubricants  and  VOCs 
used  according  to  the  following 
schedule: 

(J)  Monthly  records  showing  the 
types  and  amounts  of  lubricants  used 
that  meet  the  standards  in  paragraph 
(s)(3)(i)  of  this  section;  and 

[2]  Daily  records  showing  the  types 
and  amounts  of  lubricants  used  when 
such  usage  was  in  conjunction  with 
emission  control  equipment. 

(C)  The  facility  shall  maintain 
monthly  roccrds  of  the  number  of  tabs 
produced  by  each  type  of  tab  press. 

(ii)  Emission  control  equipment 
records.  Any  facility  complying  with  the 
provisions  of  paragraph  (s)(3)(ii)  of  this 
section  by  using  air  pollution  control 
equipment  shall  maintain  daily  records 
of  key  system  operating  parameters, 
such  as  temperatures,  pressures,  and/or 
fio'.v  rates,  for  the  emission  control 
equipment. 

(iii)  Proof  of  compliance.  The  facility 
shall  prove  compliance  with  the 
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standards  of  paragraph  (s)(3)  of  this 
section  by  conducting  annual  source 
testing  of  tab  press  lubrication 
operations  and  analyzing  VCXI!  content 
of  the  lubricants  as  per  paragraph 
(slf4)(i)  of  this  section. 

(iv)  Retention  of  records.  All  records 
maintained  pursuant  to  this  section 
shall  be  retained  and  available  for 
inspection  by  the  Adrr^.inistratcr  for  the 
previous  five-year  pci-iod. 

(t)  Fugitive  emissions  from  oil  and  gas 
production  facilities  and  conveying 
stations. 

(1)  Applicability.  The  requirements  of 
paragraph  (t)  of  this  section  shall  apply 
to  any  owner  or  operator  of  an  oil  or  gas 
production  field  or  conveying  station. 
For  the  purposes  of  this  parograph.  th*^ 
affected  areas  include  the  Sacramento 
Metro  Area,  the  Lcs  Angeles-South 
Coast  Air  Basin  Area,  and  the  Ventura 
Cnuntv  Area  as  described  for  ozone  in 
40  CFR  81.305. 

(2)  Definitions.  For  the  purposes  of 
paragraphs  (t)(l)  through  (t)(7)  of  this 
section,  the  following  definitions  shall 
apply-  All  terms  not  defined  herein 
shall  have  the  meaning  g'ven  them  in 
§52.2950. 

Background  means  the  ambient 
concentration  of  organic  compounds 
expressed  as  methane  as  determined  by 
a  portable  hydrocarbon  detection 
instrument  when  the  reading  is  taken  at 
least  three  meters  upwind  from  any 
component  to  be  inspected  and  which  is 
not  influenced  by  any  specific  emission 
point. 

Closed-vent  system  means  any  system 
that  is  not  open  to  the  atmosphere  and 
is  composed  of  piping,  connections  and, 
if  necessary,  flow-inducing  devices  that 
transport  gases  or  vapors  from  a  piece  or 
pieces  of  equipment  to  a  vapor  recovery 
or  disposal  system. 

Commercial  natural  gas  means 
natural  gas  containing  less  than  10% 
VOC  by  weight. 

Component  means  any  valve,  fitting, 
pump,  compressor,  pressure  relief 
device,  diaphragm,  hatch,  sight-glass, 
open-ended  line,  or  meter. 

Compressor  means  any  device  used  to 
compress  gases  and/or  vapors. 

Control  valve  means  a  cevice  used  to 
regulate  the  fluid  pressure  or  volume  in 
a  process  unit  that,  upon  actuation, 
releases  process  stream  VOCs.  Excluded 
from  this  definition  are  control  valves 
that  are  aduated  by  non-process  streai.n 
compressed  air. 

Conveying  station  means  any 
compressor  station,  metering  station,  or 
other  transfer  station  located  between 
the  extraction  well  and  the  refinerj-  or 
gas  processing  plant. 

Critical  component  means  any 
component  that  if  shut  down  would 


require  the  shutdown  of  a  critical 
process  unit. 

Critical  process  unit  means  a  process 
unit  that  has  no  standby  equipment 
available,  that  cannot  be  bypassed,  and 
that  would  be  technically  infeasible  to 
repair  leaks  from  without  shutting  down 
the  associated  process. 

Fitting  means  a  component  used  to 
attacJi  or  connect  pipes,  piping  details, 
and  other  equipment,  such  as.  vessels, 
heat  excha;igers.  and  condensers.  These 
components  include  but  are  not  limited 
to  flanges,  threaded  connections,  and 
other  connectors. 

Gas  processing  plant  means  any 
facility  engaged  in  the  separation  of 
liquids  from  field  gas  ajid/or 
fractionation  of  the  liquids  into  gaseous 
products,  such  as  ethane,  propane, 
butane,  and  natural  gasoline. 

Gas  production  fccil'ty  mnans  a 
facility  at  which  petroleum  gas  or 
natural  gas  extraction  and  handling  are 
conducted,  as  defined  in  the  Standard 
Industrial  Classification  Manual  as 
Industry  Number  1311.  Crude 
Petroleum  and  Natural  Gas.  This 
definition  includes,  but  is  not  limited 
lo,  compressor  stations,  drhydrafion 
units,  sweetening  units,  field  treatment 
units,  liquefied  natural  gas  units, 
extraction  wells,  flow  lines,  gathering 
lines,  separators,  and  other  auxiliary 
nontransportation  equipment  used  in 
petroleum  gas  or  natural  gas  extraction 
and  handling. 

Hatch  means  any  covered  opening 
system  that  provides  access  to  a  tank  or 
container,  usually  through  the  top  deck 

Inaccessible  component  means  any 
component  located  over  fifteen  feet 
above  ground  when  access  is  required 
from  the  ground;  or  any  component 
located  over  six  feet  away  from  a 
platform  when  access  is  required  from 
the  platform. 

Leak  means  a  major  gas  leak,  major 
liquid  leak,  minor  g.is  leak,  or  minor 
liquid  leak. 

Leak  minimization  means  reducing  a 
leak  to  the  lowest  achievable  level  using 
best  modern  practices  including 
tightening,  adjusting,  or  adding  sealing 
material  and  without  shutting  down  the 
process  which  the  component  serves. 

Leak  repair  means  any  corrective 
action  taken  for  the  purposes  of 
reducing  a  component  leak  to  the  lowest 
achievable  level  below  the  applicable 
standard  using  best  modem  practices. 

Major  component  means  any  4-inch 
or  larger  valve,  any  S-horso-power  (5- 
hp)  or  larger  pump,  any  compressor, 
and  any  4-inch  or  larger  pressure  rehef 
device. 

Major  gas  leak  for  any  component 
means  the  detection  of  total  gaseous 
organic  compounds  in  excess  of  10,000 


ppmv  as  methane  above  background  as 
measured  according  to  the  test 
procedures  in  paragraph  (;)(7)(i)  of  this 
section. 

Major  liquid  leak  means  a  visible  mist 
or  cloud  or  a  continuous  flow  of  liquid 

Minor  component  means  any 
component  that  is  not  a  major 
component. 

Minor  gas  leak  means  for  anv 
component,  except  stuffing  boxes  and 
control  valves,  the  detection  of  total 
gaseous  organic  compounds  in  excels  of 
1,000  ppmv  but  not  more  than  10,000 
ppmv  as  methane  above  background  as 
measured  according  to  the  test 
procedures  in  paragraph  (t)(7)(i)  of  this 
section. 

Minor  liquid  leak  is  any  liquid  leak 
whii  h  is  not  a  major  liquid  leak  ard 
drips  at  a  rate  of  more  than  three  drcps 
per  minute. 

Oi!  production  facility  means  a 
facility  at  which  crude  oil  extraction 
and  handling  is  conducted,  as  defined 
in  tho  Standard  Indu.strial  Classification 
Manual  as  Industry  Number  1311. 
Crude  Petroleum  and  Natural  Gas.  This 
definition  includes,  but  is  not  limited 
to.  extraction  wells,  flow  lines, 
gathering  lines,  separators,  and  other 
auxiliary  nontransportation  equipment 
used  in  petroleum  extraction  and 
handling. 

Open  ended  line  means  any  valve, 
except  safety  reUef  valves,  hiving  one 
side  of  the  valve  seat  in  contact  with  the 
process  fluid  or  gas  and  one  side  open 
to  the  atmosphere. 

Owner  or  operator  means  any  person 
who  owns,  operates,  leases,  controls,  or 
supervises  an  emissions  source  or  air 
pollution  control  equipment. 

Person  means  any  individual, 
corporation,  copartnership,  firm, 
company,  partnership,  joint  stock 
company,  trust,  association.  State, 
municipahty.  political  subdivision,  or' 
any  other  legal  entity,  or  their  legal 
repre.sentative.  agent,  or  assigns. 

Pipeline  transfer  station  means  a 
facility  that  handles  the  storage  or 
transfer,  or  boLh.  of  petroleum  products 
or  crude  petroleum  in  pipelines. 

Platform  means  any  raised, 
permanent,  horizontal  surface  that 
provides  access  to  components. 

Pressure  relief  device  (PRD)  means  a 
pressiu^  relief  valve,  rupture  disc,  or 
any  other  equipment  designed  to  relieve 
pressure  within  process  a  Unc  when  the 
.static  pressure  reaches  a  setpoint. 

Pressure  relief  event  means  a  relea«e 
from  a  pressure  relief  de.ice  resulting 
when  the  static  pressure  reaches  the 
sftpoint  of  the  pressure  relief  device.  A 
pressure  relief  event  is  not  a  leak. 

Pressure  relief  valve  (PRV)  means  any 
valve  that  is  automatically  actuated  by 
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up !  Iream  static  pressure,  and  used  for 
sa  I  ity  or  emergency  purposes. 

f  ump  means  any  aevice  used  to 
tn  iisport  fluids  by  the  addition  of 
mi  ?  :hanical  energy. 

'  efinery- means  a  facility  that 
processes  petroleum,  as  defined  in  the 
St  ihdard  Industrial  Classification 
Mnual  as  Industry-  Number  2911. 
Pet -oleum  Refining. 

F  epair  means  any  corrective  action 
la  :  ;n  for  the  purposes  of  reducing  a  leak 
to  1  elow  the  applicable  standard. 

F  upture  disc  means  a  diaphragm  held 
be;  ,veen  fianges  for  the  purpose  of 
isci  atmg  a  volatile  organic  compound 
frc  ?!  the  atmosphere  cr  from  a 
da\)k-nstream  pressure  relief  valve. 

Stuffing  box  means  a  packing  gland,  a 
chamber  or  "box"  which  holds  packing 
miijerial  compressed  around  a  moving 
pump  rod  or  valve  stem.  For  the 
purposes  of  paragraph  (t)  of  this  section, 
stuffing  box  seals  are  considered  to  be 
pump  seals. 

Unmanned  facility  means  a  remote 
facility  which  has  no  permanent  sited 
personnel  and  is  greater  than  five  miles 
from  the  nearest  manned  facility. 

Unsafe-to-monitor  component  means 
a  component  installed  at  a  location  that 
would  prevent  its  safe  inspection  or 
repBir  as  defined  by  Occupational  Safety 
and  Health  Administration  (OSHA) 
standards  or  in  provisions  for  worker 
safety  found  in  29  CFR  part  1910. 

yacuum  sen'ice  or  In  vacuum  senice 
ni^ans  that  the  equipment  in  VOC 
service  is  operating  at  an  internal 
pressure  that  is  at  least  5  kPa  (0.73  in. 
Hg)  below  ambient  pressure. 

i'alve  means  a  device  that  regulates  or 
isqlates  the  fluid  fiow  in  a  pipe,  tube,  or 
conduit  by  means  of  an  external 
actuator. 

\'apor  control  system  means  any 
system  that  is  not  open  to  the 
atmosphere  and  is  composed  of  piping, 
connections  and.  if  necessary,  flow- 
inducing  devices  that  transport  gas  or 
vapor  from  a  piece  or  pieces  of 
equipment  to  a  vapor  recovery  or 
disposal  system. 

Visual  inspection  means  performing  a 
survey  to  identify  signs  of  leaking 
liquid,  visible  mist,  or  audible  leaks. 

(3)  Specific  provisions.  Each  owner  or 
operator  of  an  oil  or  gas  production  field 
or  conveying  station  shall  be  in 
compliance  with  the  requirements  of 
paragraphs  (t)(3)  (i)  and  (ii)  of  this 
section  by  January  1. 1996. 

(i)  Identification  requirements. 
Components  in  VOC  service  shall  meet 
the  following  identification 
requirements: 

(A)  All  major  and  critical  components 
shall  be  physically  identified  clearly 
and  visibly  for  inspection,  repair. 


replacei:i(nt.  and  recordkeeping 
purposes.  The  physical  identification 
shall  consist  of  labels,  tags,  or  other 
system  approved  by  the  EPA  which 
enables  the  EPA  and  the  operator  to 
locate  each  individual  component. 

(B)  All  major,  critical,  inaccessible, 
and  unsafe-to-monitor  components  shall 
be  clearly  identified  in  Piping  and 
Instrumentation  (P&I)  diagrams  for 
inspection,  repair,  replacement,  and    ' 
recordkeeping  purposes.  For  identical 
field  production  units,  the  following 
items  will  satisfy  the  requirements  of 
this  paragraph: 

(1)  A  single  P&I  diagram  representing 
the  typical  component  configuration. 

(2)  A  lisiinf,  of  field  production  units 
by  the  identification  number  which  is 
located  on  a  lease  map  in  use  by  the 
owner/operator. 

(C)  A  list  of  all  components  subject  to 
paragraph  (t)  of  this  section  shall  be 
prepared  which  includes  separate 
identification  of  inaccessible,  unsafe-to- 
monitor.  and  critical  components.  The 
list  shall  include  component 
identification  information  as  specified 
under  paragraph  (t)(3)(i)(A)  of  this 
section,  the  number  of  minor 
components  by  component  type,  ajid  a 
description  of  the  VOC  service  for  each 
component  or  component  type. 

(D)  The  EPA  shall  be  notified  of  any 
changes  in  the  identification  of  a  major 
component  within  thirty  days.  The 
notification  shall  incl-ade  necessarj- 
amendments  to  the  compliance  plan 
specified  under  paragraph  (t)(5)(i)  of 
this  section. 

(ii)  Inspection  and  Maintenance  (I6-\fj 
program.  Any  owner  or  operator  of  a 
facility  subject  to  this  section  shall 
implement  an  I&M  program  that  meets 
the  requirements  of  paragraphs 
(t)(3)(ii)(A)  through  (C)  of  this  section 
within  twelve  months  after  {Insert  date 
of  publication  of  the  final  rule]. 

(A)  Inspection  requirements.  The  I&M 
program  will  be  conducted  in 
accordance  with  the  fcUowmg 
inspection  requirements. 

[1]  Visual  inspection  requirements. 

(/)  All  pumps,  compressors,  and 
pressure  relief  valves  (PRVs)  shall  be 
visually  inspected  for  leaks  once  during 
ever)'  operating  shift,  e.xcept  for 
components  located  at  oil  and  natural 
gas  production  fields. 

[ii]  All  pumps,  compressors.  PRVs. 
and  stuffing  boxes  located  at  manned  oil 
and  gas  production  fields  shall  be 
visually  inspected  for  leaks  once  per 
day  and  the  same  components  located  at 
unmanned  fields  shall  be  inspected 
once  per  week. 

[iii]  Any  vapor  leak  which  is 
identified  during  the  visual  inspection 
of  components  under  paragraphs 


(t)(3){ii)(A)(J)(y)  and  [ii]  of  this  section 
shall  be  measured  to  quantify  emission 
concentrations  according  to  the  test 
method  specified  in  paragraph  {t)(7)(i) 
of  this  section. 

[2]  All  components,  except  as 
provided  in  paragraphs  (t)(3)(ii)  (1).  [3). 
[4],  and  (5)  of  this  section,  shall  be 
inspected  quarterly  according  to  the 
method  prescribed  in  paragraph  (t)(7)(i) 
of  this  section.  The  time  between 
inspections  shall  not  exceed  110 
consecutive  days. 

[3]  The  components  specified  in 
paragraphs  (t)(3)(ii)(A)(3)  [i)  and  [ii]  of 
this  section  shall  be  subject  to  other 
than  quarterly  inspection  requirements. 

(j)  All  inaccessible  components  shall 
be  inspected  annually  according  to  the 
method  prescribed  in  paragraph  (t)(7)(i) 
of  this  section.  The  time  between 
inspections  shall  not  exceed  13 
consecutive  months. 

(ii)  All  fittings,  including  threaded 
connections  and  flanges,  shall  be 
inspected  for  leaks  according  to  the 
method  prescribed  in  paragraph  (t){7)(i) 
of  this  section  immediately  after  being 
placed  into  service  and  semi-armually, 
not  to  exceed  195  consecutive  days 
between  inspections,  thereafter. 

[4]  Unsafe  to-monitor  components 
shall  be  inspected  in  accordance  with 
an  inspection  plan  approved  by  the 
EPA. 

(5)  PRVs  shall  be  inspected  according 
to  the  method  prescribed  in  paragraph 
(t)(7)(i)  of  this  section  within  three 
calendar  days  after  every  pressure  relief 
event. 

[6]  The  inspection  frequency  for  all 
components  except  pump  seals, 
compressor  seals,  PRVs,  and  stuffing 
boxes  may  be  changed  to  annually,  not 
to  exceed  13  consecutive  months 
between  inspections,  provided  that  all 
of  the  following  conditions  are  met: 

(>)  All  components  at  the  facility  have 
been  successfully  operated  and 
maintained  for  a  period  of  twelve 
consecutive  months  with  no  leaks 
exceeding  the  thresholds  listed  in  the 
table  of  leak  thresholds  in  paragraph  (t) 
of  this  section.  Leaks  from  stuffing 
boxes  are  not  included  in  the  total  count 
of  leaking  components  specified  by 
paragraphs  (t)(3)(ii)(A)  (6)  and  (7)  of  this 
section. 

[ii)  The  requirements  specified  in 
paragraph  (t)(3)(ii)(A)(6){;)  of  this 
section  are  substantiated  by 
documentation  and  written  approval 
obtained  from  the  EPA. 

(7)  Any  annual  inspection  frequency 
approved  in  paragraph  (t)(3)(ii)(A)(6)(i;) 
of  this  section,  shall  revert  to  the 
inspection  frequencies  specified  in 
paragraphs  {t)(3){ii)(A)  (2)  and  (3)  of  this 
section,  should  liquid  leaks  or  major  gas 
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leaks  exceed  0.5  percent  of  the  total 
components  inspected  per  inspection 
period. 

[S)  A  brightly  colored,  weather-proof 
tag  shall  be  affixed  to  all  leaking 
components  showing  the  date  of  leak 
detection  and  the  hydrocarbon 
concentration  determined  according  to 
the  method  prescribed  in  paragraph 
(t){7)fi)  of  this  section. 

(B)  Repair  and  maintenance 
requirements.  The  I&M  program  shall  be 
conducted  in  accordance  with  the 
following  repair  and  maintenance 
requirements: 

[1]  All  component  leaks  shall  be 
immediately  minimized  following 
detection. 

[2)  All  leaks  from  noncritical 
components  shall  be  successfully 
repaired  or  replaced  within  the  time 
period  following  detection  of  the  leak, 
as  specified  in  the  table  of  repair 
periods  in  paragraph  (t)  of  this  section. 

[3)  For  leaks  from  critical  and  unsafe- 
to-monitor  components,  the  leaking 
component  shall  be  replaced  with  Best 
Available  Control  Technology  (BACT) 
equipment  as  determined  by  EPA 
within  one  year  or  during  the  next 
process  turnaround,  whichever  occurs 
first. 

(i)  The  percentage  of  valves  in  service 
and  awaiting  repair  or  replacement  at 
any  time  shall  not  exceed  the  values 
below: 

Effective  Date  Percentage  of  Leaking 
Valves 

January  1.  1996—2% 
January  1, 1997—1% 
January  1,  1999 — 0.5% 

[ii]  The  percentage  of  pump  and 
compressor  seals  in  service  and 
awaiting  repjair  or  replacement  at  any 
time  shall  not  exceed  the  values  below 

Effective  Date  Percentage  of  Luaking 
Pumps  and  Compressors 

January  1. 1996 — 10% 
January  1, 1999 — 1% 

(4)  Any  repaired  or  replaced 
component  shall  be  re-inspected  in 
accordance  with  the  method  prescribed 
in  paragraph  (t)(7)(i)  of  this  section  by 
the  owner  or  operator  within  30  days  of 
the  repair  or  replacement. 

(5)  A  component  or  parts  thereof 
which  incur  five  repair  actions  for  a 
major  gas  or  liquid  leak  within  a 
continuous  twelve  month  period  shall 
be  replaced  with  BACT  equipment  as 
determined  by  EFA.  Replacement  with 
BACT  equipment  for  all  components 
except  cj;:ical  components  shall  take 
place  withi.".  th.e  time  periods  following 
Ifie  fifth  repair  action  specified  in  the 
table  of  repair  periods  in  paragraph  (t) 
of  this  section.  For  critical  components. 


replace.rnent  with  BACT  equipment 
shall  take  place  within  one  year  of  the 
fifth  rep.ia  action  or  at  the  next  process 
turn  around  following  the  fifth  repair 
action,  whichever  comes  first. 

(CJ  Leak  control  requirements.  The 
owner  or  operator  of  any  facility  subject 
to  this  section  shall  comply  with  the 
follow-ing  leak  control  requirements. 
The  requirements  of  paragraphs 
(t){3)(ii)(C)  (I)  a.ad  U)  of  this  section 
shall  not  apply  to  components  being 
repaired  or  replaced  within  the 
specified  repair  or  replacement  period, 
as  given  in  the  table  of  repair  periods  or 
paragraph  (t]i3)(ii){B)(3)  of  this  section, 
if  the  requirements  for  leak 
minimization  under  paragraph 
(tJ(3j(ii)(B)(i)  of  this  section  have  been 
met. 

[1]  A  liquid  leak  from  any  component 
detected  during  an  inspection  by  EPA 
shall  constitute  a  violation  of  this 
section. 

1,2)  Any  leak  detected  during  an 
inspection  by  EPA,  within  any 
continuous  24-hour  period,  and 
numbering  in  excess  of  the  leak 
thresholds  for  that  component  fisted  in 
the  table  of  leak  thresholds,  shall 
constitute  a  violation  of  this  section. 

(3)  Any  open-ended  line  or  valve 
found  to  be  leaking  shall  be  sealed  with 
a  second  valve,  blind  flange,  cap,  plug, 
or  a  second  closed  valve  except  during 
operations  requiring  process  fluid  flow 
through  the  open-ended  line  or  valve. 

(4)  Hatches  shall  be  closed  at  all  tim.es 
except  during  sampling,  addition  of 
process  material,  or  attended 
maintenance  operations. 

(5)  Effective  twelve  months  after 
[Insert  date  of  publication  of  the  final 
rule],  control  valves  shall  be  replaced  or 
retrofitted  so  that  a  major  leak  shall  not 
occur  during  valve  actuation  or  at  any 
other  time. 

[6]  Effective  twelve  months  after 
[Insert  date  of  publication  of  the  final 
rule],  any  component  leak  that  is  vented 
through  a  stack  or  other  confined  air 
stream  shall  be  transported  in  a  closed- 
vent  system  w  ith  a  collection  efficiency 
of  at  least  95%  to  a  VOC  control  device 
with  a  control  efficiency  of  at  least  95%. 
The  determination  of  control  efficiency 
shall  be  made  in  accordance  with  the 
test  method  specified  in  paragraph 
(t)(7)(iv)  of  this  section. 

(7)  Effective  twelve  months  after 
[Insert  date  of  publication  of  the  final 
rule],  any  vcnfi.ng  of  wellhead  gases 
shall  be  done  through  a  closed  vent 
system  to  a  control  device  with  a  VOC 
control  efficiency  of  at  least  95%. 

(4)  Exemptions.  The  provisions  of 
paragraphs  (t)(3)  (i)  and  (iij  of  this 
section  shall  not  apply  to  the  following 
components: 


|i)  Pressure  relief  valves,  pump  seals, 
and  compressor  seals  that  are  equipped 
with  a  clos»)d-Hint  system  with  a  VOC 
collection  efficiency  of  at  least  95%  th.^: 
tran.'^ports  the  VOC  emissions  to  a  vapor 
control  syst<»rn  with  a  VOC  control 
efficiency  of  at  least  95%.  The 
determination  of  control  efficiency  shall 
be  made  in  accordance  with  the  test 
method  specified  in  paragraph  (t){7)(iv) 
of  this  sect'on. 

(ii)  Tho  following  cases,  where  the 
person  seeking  the  exemption  shall 
supply  proof  of  the  applicable  criteria  to 
the  satisfaction  of  the  EPA: 
(A)  Components  buried  below  ground 
(b)  Components  exclusively  handling 
fluids  with  a  VOC  concentration  of  10 
percent  by  weight  or  less,  as  determined 
by  the  test  method  specified  in 
parf.graph  (t)(7j(ii)  of  this  section;  or 
components  exclusively  handfing 
fluids,  if  the  weight  percent  evaporated 
is  10  percent  or  less  at  150  degrees 
Celsius  as  determined  by  the  test 
method  specified  in  paragraph  (l)(7)(iii) 
of  this  section. 

(C)  Components  at  oil  and  gas 
production  facifities  or  conveying 
stations  handling  Uquids  of: 

[J)  Less  than  or  equal  to  20  degree  API 
gravity  after  the  point  of  primary 
separation. 

[2)  Between  20  and  30  degree  API 
gravity  which  are  located  eillier 
[i]  Downstream  of  a  wellhead 
equipped  with  a  casing  vapwar  recovery 
system,  provided  that  the  vapor 
recovery  is  at  a  pressure  of  less  than  10 
psig;  or 

(//)  After  the  point  of  primary' 
separation  of  oil  and  gas,  provided  the 
separation  vessel  is  equipped  with  a 
vapor  recovery  system  and  is  operated 
at  a  pressure  less  than  25  psig. 

{3}  Components  qualifying  for  an 
exemption  under  paragraph 
(tJ(4)(ii)(C)(2)  (i)  or  {ii)  of  this  section 
shall  be  subject  to  the  follouing 
requirements: 

(i)  Components  shall  be  visually 
inspected  on  a  quarterly  basis.  Upon 
detection  of  a  visible  leak,  the  leak  shall 
be  measured  to  quantify  emission 
concentrations  according  to  paragraph 
(t)(7)(i)  of  this  section.  The  quarterly 
visual  inspection  can  be  changed  to  an 
annual  inspection  if  the  requirements  of 
paragraph  {t)(3)(ii)(A)(6}  of  this  secUon 
are  satisfied;  and 

[ii)  Components  shall  either  be  subject 
to  paragraph  (t)(4}(ii){C)(5)(/)  of  this 
section,  or  that  any  leak  from 
components  not  subject  to  an  inspection 
program  that  are  detected  by  the  EPA 
shall  constitute  a  violation  of  this 
section. 

(iii)  One-half  inch  and  smaller 
stainless  steel  tube  fittings  which  h?'- 
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been  demonstrated  to  the  EPA  to  be 
leak-free  based  on  an  initial  inspection 
in  accordance  with  paragraph  (t)(7)(i)  of 
this  section. 

jiv)  Components  in  vacuum  service. 

jS)  Reporting.  Any  owTier  or  operator 
of  ^  facility  subject  to  paragraph  (t)  of 
this  section  shall  comply  with  the 
following  reporting  requirements. 

U)  A  compliance  plan  shall  be 
prepared  and  submitted  to  the  EPA  by 
Julv  1.  1995.  The  plan  will  include  the 
following  information: 

(A)  Component  identification 
methodology  to  meet  the  requirements 
of  Aeragraphs  (t)(3)(i)  (A)  through  (C)  of 
this  section. 

(B)  .*.n  inspection  schedule  for  all 
un$afe-to-monitor  components  pursuant 
to  paragraph  (t)(3)(ii)(A)(4)  of  this 
secHon. 

(C)  A  description  of  all  components 
mefting  the  exemption  requirements  of 
parfigraphs  (t)(4)  (i)  through  (iv)  of  this 
sec  ion. 

(:iD  A  certification  of  compHance  shall 
be  Submitted  to  the  EPA  on  or  before 
Jan|iar>'  1.  1996.  and  annually  thereafter. 
Th8  certification  of  compliance  shall 
include: 

(AJ  A  declaration  that  the  facility  is  in 
coniiphance  with  all  of  the  requirements 
of  paragraph  (t)  of  this  section. 

(B)  A  summary  of  any  changes  that 
ha\j3  been  made  to  component 
identification  in  the  original  compliance 
plajh 

H)  Recordkeeping. 

(i)  Each  facility  operator  shall 
maintain  an  inspection  log  containirg, 
at  a  minimum,  the  following: 

(A)  Name,  location,  type  of 
components,  and  description  of  any  unit 
where  leaking  components  are  found. 

(B)  Date  of  leak  detection,  emission 
lev4l  (ppmv)  of  leak,  and  method  of  leak 
det(ict)on. 

(Ct)  Date  of  leak  repair  and  description 
of  repair  action. 

(EiJ  Date  and  emission  level  of  re- 
check  after  leak  is  repaired. 

(E); Identification  of  le^ks  from  critical 
components  that  cannot  be  repaired 
until  the  next  process  turnaround. 

(F)  If  applicable,  the  API  gravity  of 
petr;ii]ciun  process  fluids. 

(U)  The  VOC  content  of  leaking 
process  fluids  or  gases. 

(H)  Total  number  of  components 
inspected,  and  total  number  and 
peroontags  of  leaking  components  found 
by  component  type. 

(ii;)  Records  of  leaks  detected  by  a 
quaii'.eriy  or  annual  operator  inspection 
and  iJdch  subsequent  repair  and 
reintppction  shall  be  submitted  to  the 
upon  request. 

i)  All  records  of  operator  inspection 
and  repair  shall  be  maintained  at  the 
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facility  for  the  previous  two  year  period 
and  be  made  available  at  the  time  of 
inspection  by  the  EPA  or  immediately 
upon  EPA  request. 
(7)  Test  methods. 

(i)  Measurements  of  total  gaseous 
organic  compounds  in  leak 
concentrations  shall  be  conducted 
according  to  EPA  Reference  Method  21. 
The  analyzer  shall  be  calibrated  with 
methane. 

(ii)  The  VOC  content  of  fluids  shall  be 
determined  using  procedures  that 
conform  to  ASTM  Methods  E  158.  E 
169,  or  E  260  or  any  other  procedure 
that  conforms  to  the  above  ASTM 
methods  and  is  approved  by  the  EPA  in 
wTiting. 

(iii)  Determination  of  the  evaporated 
-compounds  of  hquids  shall  be 
performed  in  accordance  with  ASTM 
Method  D  66-82. 

(iv)  Determination  of  the  control 
efficiency  of  any  VOC  control 
equipment  shall  be  performed  in 
accordance  with  40  CFR  part  60, 
appendix  A,  Method  25  or  25A;  or 
SCAQMD  Test  Method  25.1,  which  is 
available  from  EPA. 

(v)  Determination  of  the  API  gravity  of 
crade  oil  shall  be  performed  in 
accordance  with  ASTM  Method  D  287. 

Table  of  Leak  Thresholds 


Maximum  number  of 
leaks 

Component  type 

200  or  less 
compo- 
nents in- 
spected 

More  than 
200  com- 
ponents in- 
spected 

Valves 

Pump  seals  

1 
2 

1 

1 
0 
0 

1 

V) 

(*) 

1 

1 
0 
0 
1 

Compressors  

Pressure  relief 

valves 

Hatches  

Open  ended  lines  . 
Ottier  components 

'  0.5%  of  the  numt)er  inspected. 
'  1%  of  the  rujrrtjer  inspected. 

Table  of  Repair  Periods 


Type  of  leak 

Time  period  (days)  • 

Onshore 

Offshore 

M  nor  Gas  Leak 

Major  Gas  Leak 

MajOf  Gas  Leak  over 

50,000  ppmv 

Major  Liqutd  Leak 

Minor  Liquid  Leak 

14 
5 

hx^ 

"2 

14 
5 

5 
5 
5 

>  Day  means  a  24  hour  penod  from  the  time 
of  leak  detection. 

►>  Unless  prohibited  by  state  safety  standards 
or  29  CFR  1910. 


<:  Components  located  at  unmanned  oil  and 
gas  production  facilities  or  conveying  stations 
shall  be  repaired  within  two  days. 

(u)  Emissions  of  oxides  of  nitrogen 
from  large  institutional,  commercial, 
and  industrial  boilers,  steam  generators, 
and  process  heaters. 

(IJ  Applicability.  For  the  purposes  of 
this  paragraph,  the  affected  area 
includes  the  Sacramento  Metro  Area  as 
described  for  ozone  in  40  CFR  81.305. 
(i)  Any  owner  or  operator  of  a  boiler, 
steam  generator,  or  process  heater  with 
a  rated  heat  input  capacity  equal  to  or 
greater  than  5  million  British  thermal 
units  per  hour  (mmBtu/hr)  shall  comply 
with  the  applicable  requirements 
standards  of  paragraphs  (u)(l)  through 
(u)(7)  of  this  section. 

(ii)  Any  owner  or  operator  of  a  boiler, 
steam  generator,  or  process  heater  with 
a  rated  heat  input  capacity  equal  to  or 
greater  than  5  million  British  thermal 
units  per  hour  (mmBtu/hr)  that  claim.s 
an  exemption  from  the  standards  of 
paragraph  (u)(3)  of  this  section  because 
of  the  exemption  criteria  specified 
under  paragraph  (u)(4)(ii)  of  this  section 
shall  comply  with  the  applicable 
requirements  of  paragraph  (u)(6)(iii)(I) 
of  this  section. 

(2)  Definitions.  For  the  purposes  of 
paragraph  (u)(l)  through  (u)(7)  of  this 
section,  the  following  definitions  shall 
apply.  All  tenns  not  defined  herein 
shall  have  the  meaning  given  them  in 
§52.2950. 

Annual  heat  input  means  the  actual 
amount  of  heat  released  by  fuels  btimed 
in  a  unit  during  a  12  calendar  month 
rolling  period,  based  on  the  fuel's  higher 
heating  value.  The  annual  heat  input 
shall  be  calculated  as  the  sum  of  the 
previous  12  monthly  fuel  use  rates 
multiplied  by  the  fuel's  higher  heating 
value. 

Boiler  or  steam  generator  means  any 
combustion  equipment  used  in  any 
institutional,  commercial,  or  industrial 
operation  that  is  designed  to  bum 
gaseous  and/or  liquid  fuel  and  used  to 
produce  steam,  heat  water  and/or  other 
fluids,  and/or  generate  electricity.  A 
boiler  or  steam  generator  does  not 
include  any  waste  heat  recovery  unit 
that  is  used  to  recover  sensible  heat 
from  the  exhaust  of  a  combustion 
turbine  or  any  unfired  waste  heat 
recovery  boiler  that  is  used  to  recover 
sensible  heat  from  the  exhaust  of  any 
combustion  equipment. 

British  thermal  unit  [Btu)  means  the 
amount  of  heat  required  to  raise  the 
temperature  of  one  pound  of  water  from 
59''F  to  60^  at  one  atmosphere. 

Heat  input  means  the  cnemical  heat 
released  due  to  fuel  combustion  in  a 
unit,  using  the  higher  heating  value  of 
the  fuel.  This  does  not  include  the 
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Higher  heating  value  (HI{\')  means 
the  total  heat  liberated  per  mass  of  fuel 
burned  (Btu  per  pound),  when  fuel  and 
dry  air  at  standard  conditions  undergo 
complete  combustion  and  all  resultant 
products  are  brought  to  their  standard 
states  at  standard  conditions.  If 
certification  of  the  HHV  is  not  provided 
by  the  third  party  fuel  supplier,  it  shall 
be  determined  by  one  of  the  following 
test  methods:  ASTM  D2015-«5  for  solid 
fuels;  ASTM  D240-87  or  ASTM  D2382- 
88  for  liquid  hydrocarbon  fuels;  or 
ASTM  D1826-88  or  ASTM  D1945-81  in 
conjunction  with  ASTM  D3588-89  for 
gaseous  fuels. 

Non-gaseous  fuel  means  any  fuel 
which  is  not  a  gas  at  68  'F  and  one 
atmosphere. 

A/Ox  emissions  means  the  sum  of 
nitric  oxides  and  nitrogen  dioxide  in  the 
flue  gas,  collectively  expres.sed  as 
nitrogen  dioxide. 

Process  heater  means  any  combustion 
equipment  used  in  any  institutional, 
commercial,  or  industrial  operation  that 
is  designed  to  bum  gaseous  and/or 
liquid  fuel  and  which  transfers  heat 
from  combustion  gases  to  water,  heat 
transfer  medium,  or  process  streams. 
Process  heater  does  not  include  any  kiln 
or  oven  used  for  drjing.  baking, 
cooking,  calcining  or  vitrifying;  any 
unfired  waste  heat  recovery  heater  tiial 
is  used  to  recover  sensible  heat  from  the 
exhaust  of  any  combustion  equipment; 
or  any  fuel-fired  degreasing  or  metal 
finishing  equipment. 

Rated  heat  input  capacity  means  the 
heat  input  capacity  specified  on  the 
nameplate  of  the  combustion  unit.  If  the 
combustion  unit  has  been  altered  or 
modified  such  that  its  maximum  heat 
input  is  different  than  the  heat  input 
capacity  specified  on  the  nameplate.  the 
new  maximum  heat  input  shall  be 
considered  as  the  rated  he.^t  input 
capacity. 

Shutdown  means  the  period  of  time  a 
unit  is  cooled  from  its  normal  operating 
temperature  to  cold  or  ambient 
temperature. 

Stack  gas  oxygen  trim  system}  means 
the  system  of  monitors  that  is  used  to 
measure  stack  excess  combustion  air. 
typically  consisting  of  flue  gas  oxygen 
and/or  carbon  monoxide  monitors  that 
automatically  provide  a  feedback  signal 
to  the  combustion  air  controller  that 
maintains  the  stack  excess  air  at  the 
desired  level. 

Startup  means  the  period  of  time  a 
unit  is  heated  from  cold  or  ambient 
temperature  to  its  normal  operating 
temperature  as  specified  by  the 
manufccturer. 


Unit  means  any  boiler,  steam 
generator,  or  process  heater  as  defined 
in  this  definition. 

(3)  Standards. 

(i)  Any  owner  or  operator  that 
operates  a  unit  with  an  annual  heat 
input  rate  equal  to  or  greater  than  9 
billion  British  thermal  units  per  year 
(109  Btu/yr)  shall: 

(A)  Not  cause  to  be  discharged  into 
the  atmosphere  any  gases  that  contain 
NOx  emissions  in  excess  of  the 
following: 

(1)  For  gaseous  fuels.  30  parts  per 
million  (ppm)  corrected  to  3  percent 
volume  stack  gas  Oj  on  a  dry  basis 
averaged  over  a  period  of  15  con.secutive 
minutes;  or 

(2)  For  liquid  fuels,  40  ppm  corrected 
to  3  percent  volume  stack  gas  Oj  on  a 
dry  basis  averaged  over  a  period  of  15 
con.secutive  minutes:  and 

(3)  Demonstrate  initial  compliance 
with  the  NOx  emission  standard  in 
accordance  with  the  requirements  of 
paragraph  {u)(7)(i)  of  this  section. 

(B)  Establish  a  controlled  ppm  carbon 
monoxide  (CO)  emission  Jimit  that 
represents  good  operating  and 
combustion  practices.  No  owner  or 
operator  shall  cnu.se  to  be  discharged 
into  the  atmosphere  any  gases  that 
contain  CO  in  excess  of  the  lowest  of 
one  of  the  following  limits: 

(J)  120  percent  of  the  CO  ppm  level 
established  by  an  initial  compliance  test 
in  accordance  with  the  requirements  of 
paragraph  (u)(7)  of  this  section,  or 

(2)  400  ppm.  The  owner  or  operator 
shall  subsequently  comply  with  the 
limit  once  it  is  established.  The  ppm  CO 
emissions  shall  be  corrected  to  3  perc:ent 
volume  stack  gas  O2  on  a  dry  basis 
averaged  over  a  period  of  15  consecutive 
minutes. 

(C)  Demonstrate  initial  compliance 
with  the  NOx  and  CO  emission 
standards  specified  in  paragraphs 
(u)(3)(i)  (A)  and  (B)  of  this  section  in 
accordance  with  the  requirements  of 
paragraphs  (u)(6)(i)(C)  and  (u)(7)(i)  of 
this  section. 

(D)  Units  with  a  rated  heat  input 
capacity  equal  to  or  greater  than  5 
mniBtu/hr  and  less  than  40  mmBtu/hr 
shall  demonstrate  compliance  with  the 
NOx  and  CO  emission  standards 
specified  in  paragraphs  (u)(3)(i)  (A)  and 
(B)  of  this  section  in  accordance  with 
the  requirements  of  paragraph  (u)(7){i) 
of  this  .section  not  less  than  once  every 
24  months  since  the  previous 
compliance  test. 

(E)  Units  with  a  rated  heat  input 
capacity  greater  then  40  mniBtu/hr  and 
less  than  100  nunBtu/hr  shall 
demonstrate  compliance  with  the  NOx 
and  CO  emission  standards  specified  in 
paragraphs  (u)(3)(i)  (A)  and  (B)  of  this 


sec:tion  in  accordance  with  the 
requirements  of  paragraph  (u)(7){i)  of 
this  section  not  less  than  once  every  12 
months  since  the  previous  compliance 
test. 

(F)  Units  with  a  rated  heat  input 
capacity  equal  to  or  greater  than  100 
mmBtu7hr  shall  demonstrate 
compliance  with  the  NOx  and  CO 
emission  standards  specified  in 
paragraphs  {u)(3)(i)  (A)  and  (B)  of  this 
section  in  accordance  with  the 
requirements  of  paragraph  (u)(6)(ii)(A) 
of  this  section. 

(ii)  Any  owner  or  operator  that 
operates  a  unit  with  an  annual  heat 
input  rate  less  than  9x10''  Btu/yT  shall 
comply  with  one  of  the  following: 

(A)  The  unit  shall  be  tuned  once  every 
fi  months  or  after  750  hours  of  operation 
since  the  previous  tuneup,  whichever 
occurs  last,  but  in  no  case  less  than  once 
per  calendar  year.  The  unit  shall  be 
tuned  in  accordance  with  the 
procedures  described  in  paragraph 
(u)(7)(ii)  of  this  section;  or 

(B)  The  unit  shall  be  operated  in  a 
manner  that  maintains  stack  gas  oxygen 
concentrations  at  less  than  or  equal  to 

3  percent  on  a  dry  basis  for  any  15 
consecutive  minute  averaging  period;  or 

(C)  The  unit  .shall  be  operated  using 
a  stack  gas  oxygen  trim  system  set  at  3 
percent  oxygen.  The  tolerance  of  the 
setting  shall  be  ±5  percent;  or 

(D)  Demonstrate  compliance  with  the 
NOx  and  CO  emission  standards 
specified  in  paragraphs  (u){3)(i)  (A)  and 
(B)  of  this  section  in  accordance  with 
the  applicable  requirements  of 
paragraphs  (u)(3)(i)(D).  (E),  or  (F)  of  this 
section. 

(E)  Any  owner  or  operator  of  a  unit 
subject  to  the  requirements  of  paragraph 
(u)(3)(ii)  of  this  section  shall  comply 
with  the  requirements  of  paragraph 
(u)(3)(i)  of  this  section  if  the  unit  is  ever 
operated  during  any  roiling  12  calendar 
month  period  at  a  total  annual  heat 
input  rate  equal  to  or  greater  than  9x10' 
Btu/yr. 

(4)  E.xemptions. 

(i)  The  requirements  of  paragraphs 
(u)(3).  (u)(5),  (H)(t5),  and  (u)(7)  of  this 
section  shall  not  apply  to  any  owner  or 
operator  of  a  unit  with  a  rated  heat 
input  capacity  of  less  than  5  mmBtu/hr. 

(ii)  The  requirements  of  paragraph 
(u)(3)(i)(A)(j)oflhis  section  shall  not 
apply  to  any  owner  or  operator  of  a  unit 
normally  operated  on  gaseous  fuel 
under  the  following  conditions: 

(A)  Non-gaseous  fuel  use  is  required 
due  to  the  curtailment  of  natural  gas 
service  to  the  individual  unit  by  the 
natural  gas  supplier.  Non-gaseous  hjel 
use  in  this  case  shall  not  exceed  the 
period  of  natural  gas  curtailment. 
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(B)  Non-gaseous  fuel  use  is  required 
to  maintain  the  non-gaseous  fuel 
system.  Non-gaseous  fuel  use  in  this 
case  shall  not  exceed  50  hours  per  year. 

(C)  Any  owner  or  operator  that  claims 
an  exemption  under  paragraph  (u)(4)(ii) 
of  this  section  shall  comply  with  the 
recordkeeping  requirements  specified 
under  paragraph  (u)(6)(iii)(l)  of  this 
section. 

(5)  Compliance  schedule. 
(i)  Any  owner  or  operator  of  a  unit  in 
existence  prior  to  (Insert  date  of 
publication  of  the  final  rule]  that  does 
not  need  to  retrofit  the  unit  or  install 
new  control  equipment  to  comply  with 
the  requirements  of  paragraph  (u)(3)  of 
this  section  shall  demonstrate 
compliance  with  all  of  the  applicable 
requirements  of  paragraph  (u)  of  this 
section  by  May  15, 1995. 

(ii)  Any  owner  or  operator  of  a  unit 
in  existence  prior  to  [Insert  date  of 
publication  of  the  final  rule]  that  must 
retrofit  the  unit  and/or  install  new 
control  equipment  to  comply  with  the 
requirements  of  paragraph  (u)(3)  of  this 
section  shall  demonstrate  compliance 
with  all  of  the  applicable  requirements 
of  paragraph  (u)  of  this  section  by  May 
15, 1997.  Any  owner  or  operator  of  a 
unit  to  which  paragraph  (u)  of  this 
section  is  applicable  shall  meet  the 
following  increments  of  progress: 

(Al  By  January  1, 1996,  apply  for  all 
authority-to-construct  permits  required 
by  the  local  Air  Pollution  Control 
District  for  all  retrofits  and/or  additions 
of  new  control  equipment,  and 

(B)  By  January  1,  1997,  commence 
construction  of  all  retrofits  and/or 
additions  of  new  control  equipment,  as 
approved  by  the  local  Air  Pollution 
Control  District,  to  demonstrate 
compliance  by  May  15, 1997. 

(iii)  Any  owner  or  operator  of  a  new 
unit  that  is  constructed  on  and  after 
[Insert  date  of  publication  of  the  final 
rule]  the  date  of  adoption  of  this  section 
shall  apply  for,  and  receive  approval  of. 
all  authority-to-construct  permits 
required  by  the  local  Air  Pollution 
Control  District  prior  to  beginning 
construction  of  the  unit.  The  owner  or 
operator  shall  demonstrate  that  the  unit 
will  be  operated  in  compliance  with  all 
of  the  applicable  requirements  of 
paragraph  (u)  of  this  section  within  60 
days  after  the  date  of  the  initial  startup 
of  the  unit. 

(iV)  On  and  after  [Insert  date  of 
pubhcation  of  the  final  rule],  any  owner 
or  operator  of  a  uiiit  exempt  from  the 
requirements  of  paragraph  (u)(3)(i)  of 
this  section  that  becomes  subject  to 
requirements  of  paragraph  (u)(3)(i)  of 
this  section  because  the  unit's  rolling  12 
calendar  month  annual  heat  input  rate 
equals  or  exceeds  9x10'  Btu/yr  shall 


meet  the  following  increments  of 
progress: 

(A)  Within  7  months  after  the  day  that 
the  unit  is  operated  equal  to  or  greater 
than  9x109  Btu/yr,  apply  for  all 
authority-to-construct  permits  required 
by  the  local  Air  Pollution  Control 
District  for  all  retrofits  and/or  additions 
of  new  control  equipment,  and 

(B)  Within  19  months  after  the  day 
that  the  unit  is  operated  equal  to  or 
greater  than  9x10'  Btu/yr.  commence 
construction  of  all  retrofits  and/ or 
additions  of  new  control  equipment,  as 
approved  by  the  local  Air  Pollution 
Control  District,  to  demonstrate 
compliance  within  24  months  after  the 
day  that  the  unit  is  operated  equal  to  or 
greater  them  9x10^  Btu/yr. 

(6)  Reporting,  monitoring,  and 
recordkeeping. 

(i)  Reporting  requirements.  Any 
owner  or  operator  subject  to  the 
requirements  of  paragraph  (u)(3)  of  this 
section  shall  comply  with  the  applicable 
notification  and  reporting  requirements 
of  §  60.7,  and  shall  also  comply  with  the 
following  requirements: 

(A)  By  May  15. 1995,  submit  to  the 
Administrator  the  identification  number 
and  type  of  each  unit  subject  to  the 
section,  the  name  and  address  of  the 
plant  where  the  unit  is  located,  and  the 
name  and  telephone  number  of  the 
person  responsible  for  demonstrating 
compliance  with  paragraph  (u)  of  this 
section.  For  each  unit  identified,  the 
following  information  shall  be 
submitted  to  the  Administrator: 

[1]  The  rated  heat  input  capacity, 
hours  of  operation  during  the  previous 
one-year  period,  anticipated  annual 
operating  time  and  annual  heat  input  for 
1995.  type  of  gaseous  and/or  liquid 
fuel{s)  that  will  be  burned  in  the  unit, 
and  age  and  manufacturer  of  the  unit. 

[2]  Identification  of  the  NOx  standard 
in  paragraph  (u)(3)(i)  or  (u)(3](ii)  of  this 
section  with  which  the  unit  will 
comply,  and  the  control  and  compliance 
method  selected  for  demonstrating 
compliance. 

(Bj  Any  owner  or  operator  subject  to 
the  comphance  schedule  specified  in 
paragraph  (u)(5)  (ii).  (iii).  or  (iv)  of  this 
section  shall  notify  the  Administrator  in 
writing  of  the  following: 

(i)  The  date  construction  is 
commenced  on  all  retrofits  and/or 
additions  of  new  control  equipment  to 
the  unit. 

(2)  The  anticipated  date  of  initial 
startup  of  the  unit  after  completing  all 
retrofits  and/or  additions  of  new  control 
equipment  to  the  unit. 

(3)  The  actual  date  of  initial  startup  of 
the  unit  after  completing  all  retrofits 
and/or  additions  of  new  control 
equipment  to  the  unit. 


(C)  By  the  applicable  compliance  date 
specified  in  paragraph  (u)(5)  of  this 
section,  any  owner  or  operator  of  a  unit 
subject  to  the  requirements  of  paragraph 
(u)(3)(i)  of  this  section  shall  submit  to 
the  Administrator  certification  that  the 
unit  is  in  compliance  with  the 
applicable  standards  in  paragraph 
(u)(3)(i)  of  this  section  as  demonstrated 
through  the  applicable  requirements  of 
paragraph  (u)(6)(ii)(A)  or  (u)(7)(i)  of  this 
section.  As  a  part  of  the  certification,  the 
owner  or  operator  shall  submit  a  written 
report  of  the  results  of  the  compliance 
method  used.  If  an  ovmer  or  operator 
demonstrates  compliance  by  use  of  a 
compliance  test  in  accordance  with  the 
requirements  of  paragraph  (u)(7)(i)  of 
this  section,  the  owner  or  operator  shall 
provide  the  Administrator  at  least  30 
days  prior  notice  of  the  compliance  test 
to  afford  the  Administrator  the 
opportunity  to  have  an  observer  present. 

(D)  Any  owner  or  operator  that  must 
or  chooses  to  demonstrate  compliance 
with  paragraph  (u)(3)(i)  of  this  section 
shall  submit  to  the  Administrator  a 
written  report  of  the  results  of  all 
compliance  tests  required  under 
paragraph  (u)(3)(i)(D)  or  (E)  of  this 
section  within  60  days  after  completing 
each  compliance  test.  The  owner  or 
operator  shall  provide  the  Administrator 
at  least  30  days  prior  notice  of  the 
compliance  test  to  afford  the 
Administrator  the  opportunity  to  have 
an  observer  present. 

(E)  By  the  applicable  compliance  date 
specified  in  paragraph  (u)(5)  of  this 
section,  any  owner  or  operator  of  a  unit 
subject  to  the  requirements  of  paragraph 
(u)(3)(ii)  of  this  section  shall  submit  to 
the  Administrator  a  report  that 
documents  the  compliance  method 
selected  for  demonstrating  comphance 
with  the  requirements  of  paragraph 
(u)(3)(ii)  of  this  section.  The  report  shall 
also  contain  documentation  of  the 
procedure  used  or  the  results  of  the 
compliance  method  to  demonstrate  that 
the  unit  is  in  compliance  with  the 
requirements  of  paragraph  (u){3)(ii)  of 
this  section. 

(F)  Any  owner  or  operator  subject  to 
the  requirements  of  paragraph  (u)(3)(ii) 
of  this  section  shall  submit  to  the 
Administrator  a  report  every  12  months 
after  the  initial  compliance  date  that 
contains  documentation  of  the 
procedure  used  and  the  results  of  the 
compliance  method  to  demonstrate  that 
the  unit  is  in  compliance  with  the 
requirements  of  paragraph  (u)(3)(ii)  of 
this  section. 

(G)  Any  owner  or  operator  subject  to 
the  monitoring  requirements  of 
paragraph  (u)(6)(ii)(B)  of  this  section 
shall  notify  the  Administrator  in  writing 
within  30  days  after  the  rolling  12 
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calendar  month  annual  heat  input  rate 
of  the  unit  equals  or  exceeds  9  x  1.2  x 
10*^  Btu/yr.  Any  owner  or  operator  that 
becomes  subject  to  the  requirements  of 
paragraph  (u)(3)(i)  of  this  section  as  a 
result  of  the  requirements  of  this 
paragraph  shall  be  subject  to  the 
compliance  schedule  in  paragraph 
(u)(5)(iv)  of  this  section  and  the 
applicable  requirements  of  paragraphs 
(u)(6)  and  {u)(7)  of  this  section, 
(ii)  Monitoring  requirements. 

(A)  Continuous  Emissions  Monitoring 
System  (CEMS)  Requirements.  Owners 
or  operators  subject  to  the  requirements 
of  this  paragraph  because  of  paragraph 
(u)(3)(i)(F)  of  this  section  shall  comply 
with  the  following: 

(l)By  the  appUcable  compliance  date 
specified  in  paragraph  (u)(5J  of  this 
section,  install,  calibrate,  operate,  and 
maintain  a  CEMS  in  accordance  with 
the  applicable  requirements  of 
appendices  B  and  F  of  40  CFR  part  60 
to  demonstrate  continuous  compliance 
with  the  requirements  of  paragraphs 
(u)(3)(i)  (A)  and  (B)  of  this  section.  The 
CEMS  shall  be  installed  and  operational 
before  conducting  the  initial  compliance 
test  required  under  paragraphs 
(u)(6)(i)(C)  and  (u)(7)  of  this  section.  The 
owner  or  operator  shall  submit  to  the 
Administrator  documentation  that  the 
CEMS  is  in  compliance  with  the 
requirements  of  paragraph  (u)  of  this 
section. 

(2)  Each  owner  or  operator  shall 
submit  an  excess  emissions  and 
monitoring  systems  performance  report, 
in  accordance  with  the  requirements  of 
§  60.7  (c)  and  (d)  and  §  60.13,  to  the 
Administrator  within  30  days  after  the 
end  of  each  calendar  quarter. 

(B)  Any  owner  or  operator  of  a  unit 
with  an  annual  heat  input  rate  of  less 
than  9  x  IC  Btu/yr  and  not  complying 
with  the  requirements  of  paragraph 
(u)(3)(i)  of  tliis  section  shall  install  a 
totalizing  fuel  meter  for  each  applicable 
unit  and  for  each  fuel.  Meters  shall  be 
accurate  to  ±  1  percent,  as  certified  by 
the  manufacturer  in  writing.  Fuel 
consumption  for  each  luiit  shall  be 
compiled  monthly  into  a  rolling  12 
calendar  month  report. 

(iii)  Recordkeeping  requirements.  Any 
owTier  or  operator  of  a  unit  subject  to 
this  section  shall  maintain  all  records 
necessary  to  demonstrate  compliance 
with  the  section  for  a  period  of  five 
calendar  years  at  the  plant  where  the 
subject  unit  is  located.  The  records  shall 
be  made  available  to  the  Administrator 
upon  request.  The  owner  or  operator 
shall  maintain  records  of  the  following 
information  for  each  day  the  unit  is 
operated: 


(A)  Identification  and  location  of  each 
unit  subject  to  the  requirements  of  this 
section. 

(B)  Calendar  date  of  record. 

(C)  The  number  of  hours  the  unit  is 
operated  during  each  day. 

(D)  Boiler  load,  fuel  type,  actual  time 
of  startups  and  shutdowns,  breakdown 
periods,  and  the  type  and  duration  of 
maintenance  and  repairs. 

(E)  The  results  of  all  compliance  tests 
and  monitored  stack  gas  ox>'gen 
concentrations. 

(F)  If  a  unit  is  equipped  with  a  flue 
gas  recirculation  system,  records  of  the 
percentage  of  the  flue  gas  that  is 
recirculated  to  the  combustion  chamber 
of  the  unit. 

(G)  If  a  unit  is  eauipped  with  a  CEMS; 
[1]  The  NOx  and  CO  emission 

concentrations  measured,  corrected  to  3 
percent  volume  stack  gas  O^  on  a  dry 
basis  averaged  over  a  period  of  15 
consecutive  minutes. 

[2)  Identification  of  time  periods 
during  which  NOx  and  CO  standards 
are  exceeded,  the  reason  for  the 
exceedance,  and  action  taken  to  correct 
the  e.xceedance  and  to  prevent  similar 
future  exceedances. 

(3)  Identification  of  the  time  periods 
for  which  operating  conditions  and 
pollutant  data  were  not  obtained 
including  reasons  for  not  obtaining 
sufficient  data  and  a  description  of 
corrective  actions  taken. 

(H)  For  units  with  an  annual  heat 
input  rate  less  than  9  x  lO'  Btu/>T,  the 
monthly  fuel  consumption  and  the 
rolling  12  calendar  month  fuel 
consumption. 

(I)  Any  owner  or  operator  that  uses  a 
non-gaseous  fuel  in  any  unit,  pursuant 
to  the  requirements  of  paragraph 
(u)(4)(ii)  of  this  section,  shall  maintain 
daily  records  of  each  occurrence.  Each 
record  shall  specify  the  reason  why  non- 
gaseous fuel  is  used  in  a  unit  and  shall 
include  the  type  of  fuel,  the  quantity  of 
fuel,  and  the  hours  of  operation  during 
the  use  of  non-gaseous  fuel.  If  non- 
gaseous fuel  is  used  during  a  natural  gas 
curtailment,  tlie  owner  or  operator  shall 
obtain  information  from  the  natural  gas 
supplier  to  verify  the  period  of 
curtailment.  If  non-gaseous  fuel  is  used 
to  maintain  the  non-gaseous  fuel 
system,  the  owner  or  operator  shall 
maintain  records  of  the  total  hours 
during  which  the  unit  was  operated  on 
non-gaseous  fuel  during  each  calendar 
year. 

(7)  Test  methods. 

(i)  Any  owner  or  operator  of  a  unit 
that  is  required  to  perform  a  compliance 
test  to  demonstrate  compliance  with  the 
standards  specified  in  paragraph  (u)(3(i) 
of  this  section,  or  chooses  to  perform  a 
compliance  test  to  demonstrate 


compliance  with  the  requirements  of 
paragraph  (u)(3)(ii)  of  this  section,  shall 
comply  with  the  requirements  of  §  60.8 
(c),  (d)',  and  (e).  The  test  shall  be 
performed  and  data  reduced  and 
reported  as  follows: 

(A)  Each  emission  test  shall  be 
conducted  while  the  unit  is  operated  at 
maximum  capacity  and  operating  under 
representative  operating  conditions. 

(B)  Each  emission  test  shall  be 
conducted  in  accordance  with  the 
appropriate  test  methods  in  40  CFR  part 
60.  appendix  A.  Except  for  the 
modifications  in  this  paragraph  and 
unless  otherwise  approved  by  the 
Administrator:  NOx  shall  be  measured 
in  accordance  with  40  CFR  part  60, 
appendix  A.  Method  7E;  CO  shall  be 
measured  in  accordance  with  40  CFR 
part  60.  appendix  A.  Method  10;  and  the 
diluent  shall  be  measured  using  40  CFR 
part  60.  appendix  A.  Method  3A. 
Testing  shall  be  conducted  for  twelve  15 
minute  testing  periods.  Compliance 
shall  be  evaluated  for  each  15  minute 
period.  Data  recorded  during  testing  to 
determine  the  15  minute  average  shall 
either  be  continuously  integrated  by  the 
testing  instrument  and  data  recorder,  or 
recorded  manually  at  30  second 
intervals  during  each  15  minute  test 
period.  Zero  and  calibration  checks 
shall  be  conducted  after  each  15  minute 
tost  period. 

(Cj  The  ppm  CO  emission  limit 
required  by  paragraph  (u)(3){i)(B)  of  this 
section  shall  be  established  during  the 
initial  compliance  test  for  NOx 
emissions  to  establish  a  ppm  CO 
emission  limit  that  represents  good 
operating  and  combustion  practices  for 
fuel(s)  burned  in  the  unit.  The  CO 
emission  limit  established  for 
determining  subsequent  compliance 
shall  be  documented  in  the  applicable 
certification  report  required  under 
paragraph  (u)(6)(i)(C)  of  this  section. 

(iij  Any  owner  or  operator  that 
chooses  to  comply  with  the 
requirements  of  paragraph  (u)(3)(ii)  of 
this  section  by  the  compliance  method 
specified  in  paragraph  (u)(3)(ii)(.'\)  of 
this  section  shall  tune  the  unit  using  tlie 
equipment  tuning  procedure  specified 
in  this  paragraph. 38  Nothing  in  die 
equipment  tuning  procedure  shall  be 
construed  to  require  any  act  or  omission 
that  would  result  in  unsafe  conditions 
or  would  be  in  violation  of  any 
regulation  or  requirement  established  by 
Factory  Mutual.  Industrial  Risk  Insurers. 
National  Fire  Prevention  Association. 
California  Department  of  Industrial 
Relations  (Occupational  Safety  and 
Health  Division).  Federal  Occupational 


3" This  tuning  procedure  is  Iwsed  on  a  tune-up 
procedure  developed  by  KVD.  Inc.  for  the  USEPA. 
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Safety  and  Health  Administration,  or 
oth(!('  relevant  regulations  and 
reouirements. 

(A)  Step  1.  Operate  the  unit  at  the 
firiitg  rate  most  typical  of  normal 
operation.  If  the  unit  experiences 
significant  load  variations  during 
normal  operation,  operate  it  at  its 
average  firing  rate. 

(3)  Step  2.  At  this  firing  rate,  record 
stack  gas  temperature,  oxygen 
concentration,  and  CO  concentration 
(for  gaseous  fuels)  or  smoke-spot  ^s 
number  (for  liquid  fuels),  and  observe 
flan  t  conditions  after  unit  operation 
stabilizes  at  the  firing  rate  selected.  If 
the  excess  oxygen  in  the  stack  gas  is  at 
the  ower  end  of  the  range  of  typical 
mi.iimum  values,<o  and  if  the  CO 
emi  ;^ions  are  low  and  there  is  no 
smoke,  the  unit  is  probably  operating  at 
neai  pptimum  efficiency  at  this 
part  iCular  firing  rate.  Hovtever, 
complete  the  remaining  portion  of  this 
procedure  to  determine  whether  still 
lower  oxygen  levels  are  practical. 

(C)  Step  3.  Increase  combustion  air 
flow  to  the  furnace  until  stark  gas 
oxygen  levels  increase  by  1  to  2  percent 
oveC  the  level  measured  in  Stop  2.  As  in 
Step  2.  record  the  stack  gas  temperature, 
CO  concentration  (for  gaseous  fuels)  or 
smokje-spot  number  (for  hquid  fuels), 
and  observe  fiame  conditions  for  these 
higher  oxygen  levels  after  boiler 
operation  stabilizes. 

(0)  Step  4.  Decrease  combustion  air 
fiovv  until  the  stack  gas  oxygen 
conqentration  is  at  the  level  measured  in 
Stepj  2.  From  this  level  gradually  reduce 
the  combustion  air  flow,  in  small 
increments.  After  each  increment, 
record  the  stack  gas  temperature,  oxvgen 
concentration,  CO  concentration  (for 
gaseous  fuels)  and  smoke-spot  number 
(for  liquid  fuels).  Also,  obser.e  the 
flamp  and  record  any  changes  in  its 
condition. 

(E)  Step  5.  Continue  to  reduce 
combustion  air  flow  stepwise,  until  one 
of  these  hmits  is  reached: 

( j)  Unacceptable  fiame  conditions — 
such  as  fiame  impingement  on  furnace 
walls  or  burner  parts,  excessive  fiame 
carr\tover,  or  fiame  instability. 

(2)  Stack  gas  CO  concentrations 
greater  than  400  ppm. 

(3)  Smoking  at  tne  stack. 

(4)  Equipment-related  limitations — 
such  as  low  windbox/ furnace  pressure 
differential,  built  in  air-fiow  limits,  etc. 

(F)!  Step  6.  Develop  an  O^/CO  curve 
(for  gaseous  fuels)  or  02/smoke  curve 


'»Tbe  smoke-spot  number  can  be  determined 
with  AST.M  Test  Method  D-2156  or  with  the 
Bachaiach  method. 

♦"Typical  minimum  oxygen  levels  for  boilers  at 
high  firing  rates  are-  0.5  to  3  percent  for  natural  gas: 
and  2  10  4  percent  for  hquid  fuels. 


(for  liquid  fuels)  similar  to  those  shown 
in  Figures  1  and  2  using  the  excess 
oxA'gen  and  CO  or  smoke-spot  number 
data  obtained  at  each  combustion  air 
fiow  setting. 

(G)  Step  7.  From  the  curves  prepared 
in  Step  6,  find  the  stack  gas  oxygen 
levels  where  the  CO  emissions  or 
smoke-spot  number  equal  the  following 
values: 


Fuel 

Measurement 

Value 

Gaseous  

CO  Emis- 
sions. 

400  ppm. 

«1  &  2  oils  .... 

Smoke-spot  .. 

Numtjer  1. 

#4  oil  

Smoke-spot 
rumtx?r. 

i^  oil  

Smoke-spot 
numljer. 

Number  3. 

Other  oils 

Smoke-spot 
numtier. 

Number  4. 

The  above  conditions  are  referred  to 
as  CO  or  smoke  threshold,  or  as  the 
minimum  excess  oxygen  level.  Compare 
this  minimum  value  of  excess  oxygen  to 
the  expected  value  provided  by  the 
combustion  unit  manufacturer.  If  the 
minimum  level  found  is  substantially 
higher  than  the  value  provided  by  the 
combustion  unit  manufacturer,  burner 
adjustments  can  probably  be  made  to 
improve  fuel  and  air  mixing,  thereby 
allow  ing  operation  with  less  air. 

(H)  Step  a.  Add  0.5  to  2.0  percent  to 
the  minimum  e.xcess  oxygen  level  found 
in  Step  7  and  reset  burner  controls  to 
operate  automatically  at  this  higher 
stack  gas  oxygen  level.  This  margin 
above  the  minimum  oxygen  level 
accounts  for  fuel  variations,  variations 
in  atmospheric  conditions,  load 
changes,  and  nonrepeatabihty  or  play  in 
automatic  controls. 

(1)  Step  9.  If  the  load  of  the 
combustion  unit  varies  significantly 
during  normal  operation,  repeat  Steps 
1-a  for  firing  rates  that  repre.scnt  the 
upper  and  lower  limits  of  the  range  of 
the  load.  Because  control  adjustments  at 
one  firing  rate  may  affect  conditions  at 
other  firing  rates,  it  may  not  be  possible 
to  establish  the  optimum  excess  oxygen 
level  at  all  firing  rates.  If  this  is  the  case, 
choose  the  burner  control  settings  that 
give  best  performance  over  the  range  of 
firing  rates.  If  one  firing  rate 
predominates,  settings  should  optimize 
conditions  at  that  rate. 

U)  Step  10.  Verify  that  the  new 
settings  can  accommodate  the  sudden 
load  changes  that  may  occur  in  daily 
operation  without  adverse  effects.  Do 
this  by  increasing  and  decreasing  load 
rapidly  while  observing  the  fiame  and 
stack.  If  any  of  the  conditions  in  Step  5 
result,  reset  the  combustion  controls  to 
provide  a  slightly  higher  level  of  e.xcess 
oxygen  at  the  affected  firing  rates.  .Next, 


verify  these  new  settings  in  a  similar 
fashion.  Then  make  sure  that  the  final 
control  settings  are  recorded  at  steady- 
state  operating  conditions. 

tv)  Emissions  of  oxides  of  nitrogen 
from  small  institutional,  commercial, 
and  industrial  boilers,  steam  generators, 
and  process  heaters. 

[1]  Applicability.  For  the  purposes  of 
this  paragraph,  the  affected  area 
includes  the  Sacramento  Metro  Area  as 
described  for  ozone  in  40  CFR  81 .305. 
(i)  Any  ovmer  or  operator  of  a  boiler, 
steam  generator,  or  process  heater  with 
a  rated  heat  input  capacity  equal  to  or 
greater  than  1  million  British  thermal 
units  per  hour  (mmBtu/hr)  and  less  than 
5  mmBtu/hr  shall  comply  with  the 
applicable  requirements  standards  of 
paragraphs  (v)(l)  through  (v)(7)  of  this 
section. 

(ii)  Any  owner  or  operator  of  a  boiler, 
steam  generator,  or  process  heater  with 
a  rated  heat  input  capacity  equal  to  or 
greater  than  1  mmBtu/hr  and  less  than 
5  mmBtu/hr  that  claims  an  exemption 
from  the  standards  of  paragraph  (v)(3)  of 
this  section  because  of  the  exemption 
criteria  specified  under  paragraph  (v)(4) 
of  this  section  shall  comply  witli  the 
applicable  requirements  of  paragraph 
(v)(5)(iii)(H)  of  this  section. 

(2)  Definitions.  For  the  purposes  of 
paragraph  (v)  of  this  section,  the 
following  definitions  shall  apply.  All 
terms  not  defined  herein  shall  have  the 
meaning  eiven  them  in  §  52.2950. 

Annual  beat  input  means  the  actual 
amount  of  heat  released  by  fuels  burned 
in  a  unit  during  a  12  calendar  month 
rolling  period,  based  on  the  fuel's  higher 
heating  value.  The  annual  heat  input 
shall  be  calculated  as  the  sura  of  the 
previous  12  monthly  fuel  use  rates 
multiplied  by  the  fuel's  higher  heating 
value. 

Boiler  or  steam  generator  means  any 
combustion  equipment  used  in  any 
institutional,  commercial,  or  industrial 
operation  that  is  designed  to  bum 
gaseous  and/or  liquid  fuel  and  used  to 
produce  steam,  heat  water  and/or  other 
fluids,  and/or  generate  electricity.  A 
boiler  or  steam  generator  does  not 
include  any  waste  heat  recover^'  unit 
that  is  used  to  recover  sensible  heat 
from  the  exhaust  of  a  combustion 
turbine  or  any  unfired  waste  heat 
recovery  boiler  that  is  used  to  recover 
sensible  heat  from  the  exhaust  of  any 
combustion  equipment. 

British  thermal  unit  (Btu)  means  the 
amount  of  heat  required  to  raise  the 
temperature  of  one  pound  of  water  from 
59''F  to  BO^F  at  one  atmosphere. 

Heat  input  means  the  chemical  heat 
released  due  to  fuel  combustion  in  a 
unit,  using  the  higher  heating  value  of 
the  fuel.  This  does  not  include  the 
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sensible  heat  of  incoming  combustion 
air. 

Higher  heating  value  (HHV)  means 
the  total  heat  liberated  per  mass  of  fuel 
burned  (Btu  per  pound),  when  fuel  and 
dry  air  at  standard  conditions  undergo 
complete  combustion  and  all  resultant 
products  are  brought  to  their  standard 
states  at  standard  conditions.  If 
certification  of  the  HHV  is  not  provided 
by  the  third  party  fuel  supplier,  it  shall 
be  determined  by  one  of  the  following 
test  methods;  ASTM  D2015-85  for  solid 
fuels;  ASTM  D240-87  or  ASTM  D2382- 
88  for  liquid  hydrocarbon  fuels;  or 
ASTM  D1826-88  or  ASTM  D1945-81  in 
conjunction  with  ASTM  D358&-89  for 
gaseous  fuels. 

Non-gaseous  fuel  means  any  fuel 
which  is  not  a  gas  at  68  "F  and  one 
atmosphere. 

iVOx  emissions  means  the  sum  of 
nitric  o.vides  and  nitrogen  dioxide  in  the 
flue  gas.  collectively  expressed  as 
nitrogen  dio.xide. 

Process  heater  means  any  combustion 
equipment  used  in  any  institutional, 
commercial,  or  industrial  operation  that 
is  designed  to  bum  gaseous  and/or 
liquid  fuel  and  which  transfers  heat 
from  combustion  gases  to  water,  heat 
transfer  medium,  or  process  streams. 
Process  heater  does  not  include  any  kiln 
or  oven  used  for  drjing.  baking, 
cooking,  calcining  or  vitrifying;  any 
imfired  waste  heat  recovery'  heater  that 
is  used  to  recover  sensible  heat  from  the 
e.xhaust  of  any  combustion  equipment; 
or  any  fuelTired  degreasing  or  metal 
finishing  equipment. 

Rated  heat  input  capacity  means  the 
heat  input  capacity  specified  on  the 
namepiate  of  the  combustion  unit.  If  the 
combustion  unit  has  been  altered  or 
modified  such  that  its  maximum  heat 
input  is  different  than  the  heat  input 
capacity  specified  on  the  namepiate,  the 
new  maximum  heat  input  shall  be 
considered  as  the  rated  heat  input 
capacity.  This  alteration  or  modification 
can  be  through  either  burner  alteration 
or  modification  or  installation  of  a  fixed 
orifice.  The  new  maximum  heat  input 
must  be  certified,  in  writing,  by  the 
manufacturer  or  installer  and 
engineering  calculations  supporting  the 
new  maximum  heat  input  rating  must 
be  submitted  to  the  Adrninistrator. 

Shutdow-n  means  the  period  of  time  a 
unit  is  cooled  from  its  normal  operating 
temperature  to  cold  or  ambient 
temperature. 

Stack  gas  oxygen  trim  system  means 
the  system  of  monitors  that  is  used  to 
measure  stack  excess  combustion  air. 
typically  consisting  of  fiue  gas  oxygen 
and/or  carbon  monoxide  monitors  that 
automatically  provide  a  feedback  signal 
to  the  combustion  air  controller  that 


maintains  the  stack  excess  air  at  the 
desired  level. 

Startup  means  the  period  of  time  a 
unit  is  heated  from  cold  or  ambient 
temperature  to  its  normal  operating 
temperature  as  specified  by  the 
manufacturer. 

Unit  means  any  boiler,  steam 
generator,  or  process  heater  as  defined 
in  paragraph  (v)  of  this  section.  . 

(3)  Standards. 

(i)  Any  owner  or  operator  that 
operates  a  unit  with  an  annual  heat 
input  rate  equal  to  or  greater  than  1.8 
billion  British  thermal  units  per  year 
(10"  Btu/yr)  shall: 

(A)  Not  cause  to  be  discharged  into 
the  atmosphere  any  gases  that  contain 
NOx  emissions  in  e.xcess  of  30  parts  per 
million  (ppm)  corrected  to  3  percent 
volume  stack  gas  O2  on  a  dry  basis 
averaged  over  a  period  of  15  consecutive 
minutes. 

(B)  Establish  a  controlled  ppm  carbon 
monoxide  (CO)  emission  limit  that 
represents  good  operating  and 
combustion  practices.  No  owner  or 
operator  shall  cause  to  be  discharged 
into  the  atmosphere  any  gases  that 
contain  CO  in  excess  of  the  lowest  of 
one  of  the  following  limits: 

(1)  120  percent  of  the  CO  ppm  level 
established  by  an  initial  compliance  test 
in  accordance  with  the  requirements  of 
paragraph  (v)(7)  of  this  section,  or 

(2)  400  ppm. 

The  owner  or  operator  shall 
subsequently  comply  with  the  limit 
once  it  is  established.  The  ppm  CO 
emissions  shall  be  corrected  to  3  percent 
volume  stack  gas  O2  on  a  dry  basis 
averaged  over  a  period  of  15  consecutive 
minutes. 

(C)  Demonstrate  initial  compliance 
with  the  NOx  and  CO  emission 
standards  specified  in  paragraphs 
(v)(3)(i)  (A)  and  (B)  of  this  section  in 
accordance  with  the  requirements  of 
paragraphs  (v)(6)(i)(C)  and  (v)(7)(i)  of 
this  section. 

(D)  Demonstrate  compliance  with  the 
NOx  and  CO  emission  standards 
specified  in  paragraphs  (v)(3)(i)  (A)  and 
(B)  of  this  section  in  accordance  with 
the  requirements  of  paragraph  (v)(7)(i) 
of  this  section  not  less  than  once  every 
24  months  since  the  previous 
compliance  test. 

(ii)  Any  owner  or  operator  that 
operates  a  unit  with  an  annual  heat 
input  rate  equal  to  or  greater  than 
0.3xlO*»  Btu/yr  and  less  than  1.8x10' 
Btu/yr  shall  comply  with  one  of  the 
following: 

(A)  The  unit  shall  be  tuned  once  every 
6  months  or  after  750  hours  of  operation 
since  the  previous  tuneup,  whichever 
occurs  last,  but  in  no  case  less  than  once 
per  calendar  year.  The  unit  shall  be 


tuned  in  accordance  with  the 
procedures  described  in  paragraph 
(v)(7)(ii)  of  this  section;  or 

(B)  The  unit  shall  be  operated  in  a 
manner  that  maintains  stack  gas  oxygen 
concentrations  at  less  than  or  equal  to 

3  percent  on  a  dry  basis  for  any  15 
consecutive  minute  averaging  period;  or 

(C)  The  unit  shall  be  operated  using 
a  stack  gas  oxygen  trim  system  set  at  3 
percent  oxygen  for  any  15  consecutive 
minute  averaging  period.  The  tolerance 
of  the  setting  shall  be  ±5  percent;  or 

(D)  Demonstrate  compliance  with  the 
NOx  and  CO  emission  standards 
specified  in  paragraphs  (v)(3)(i)  (A)  and 

(B)  of  this  section  in  accordance  with 
the  requirements  of  paragraphs  (v)(3)(i) 

(C)  and  (D)  of  this  section. 

(iii)  Any  owner  or  operator  of  a  unit 
exempt  from  the  requirements  of 
paragraph  (v)(3)(i)  of  this  section  shall 
demonstrate  that  the  unit  is  exempt  by 
complying  with  the  applicable 
reporting,  monitoring,  and 
recordkeeping  requirements  of 
paragraphs  (v)(6)(i)(H),  (v)(6)(ii).  and 
(v)(6)(iii)  of  this  section,  respectively.  If 
the  unit  is  ever  operated  during  any 
rolling  12  calendar  month  period  at  a 
total  annual  heat  input  rate  equal  to  or 
greater  than  1.8x10^  Btu/yr,  the  owner 
or  operator  shall  comply  with  the 
requirements  of  paragraph  (v)(3)(i)  of 
this  section.  If  the  unit  is  ever  operated 
during  any  rolling  12  calendar  month 
period  at  a  total  annual  heat  input  rate 
equal  to  or  greater  than  0.3x1  O**  Btu/yr 
and  less  than  1.8x10'  Btu/yr,  the  owner 
or  operator  shall  comply  with  the 
requirements  of  paragraph  (v)(3)(ii)  of 
this  section. 

(4)  Exemptions.  The  requirements  of 
paragraph  (v)(3)(i)  of  this  section  shall 
not  apply  to  any  owner  or  operator  of 
a  unit  operated  on  non-gaseous  fuel 
under  the  following  conditions: 

(i)  Non-gaseous  fuel  use  is  required 
due  to  the  curtailment  of  natural  gas 
ser\ice  to  the  individual  unit  by  the 
naturai  gas  supplier.  Non-gaseous  fuel 
use  in  this  case  shall  not  exceed  the 
period  of  natural  gas  curtailment. 

(ii)  Non-gaseous  fuel  use  is  required 
to  maintain  the  non-gaseous  fuel 
system.  Non-gaseous  fuel  use  in  this 
case  shall  not  exceed  50  hours  per  year. 

(iii)  Any  owner  or  operator  that 
claims  an  exemption  under  paragraph 
(v)(4)  of  this  section  shall  comply  with 
the  recordkeeping  requirements 
specified  under  paragraph  (v)(6)(ii)(I)  of 
this  section. 

(5)  Compliance  schedule. 

(i)  Any  owner  or  operator  of  a  unit  in 
existence  prior  to  the  [Insert  date  of 
publication  of  the  final  rule]  that  does 
not  need  to  retrofit  the  unit  or  install 
new  control  equipment  to  comply  with 
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the  requirements  of  paragraph  (v)(3)  of 
this  section  shall  demonstrate 
compliance  with  all  of  the  applicable 
requirements  of  paragraph  (v)  of  this 
section  by  May  15,  1995. 

(iij  Any  ow-ner  or  operator  of  a  uhit 
in  existence  prior  to  [Insert  date  of 
publication  of  the  final  rule]  that  must 
retrofit  the  unit  and/or  install  new 
control  equipment  to  comply  with  the 
requirements  of  paragraph  (v)(3)  of  this 
soction  shall  demonstrate  compliance 
with  all  of  the  applicable  requirements 
of  this  paragraph  (v)  of  this  soction  by 
May  15,  1997.  Any  owner  or  operator  of 
a  unit  to  which  paragraph  (v)  of  this 
section  is  appUcable  shall  meet  the 
following  increments  of  progress: 

(A)  By  January  1. 1996,  apply  for  all 
authority-to-construct  permits  required 
by  the  local  Air  Pollution  Control 
District  for  all  retrofits  and/or  additions 
of  new  control  equipment,  and 

(B)  By  January  1,  1997,  commence 
construction  of  all  retrofits  and/or 
additions  of  new  control  equipment,  as 
approved  by  the  local  Air  Pollution 
Control  District,  to  demonstrate 
compliance  by  May  15,  1997. 

(iii)  Any  owner  or  operator  of  a  new 
unit  that  is  constructed  on  and  after 
[Im^ert  date  of  publication  of  the  final 
rule]  shall  apply  for,  and  receive 
approval  of,  all  authority-to-construct 
permits  required  by  the  local  Air 
Pollution  Control  District  prior  to 
beginning  construction  of  the  unit.  The 
owTjer  or  operator  shall  demonstrate 
that  the  unit  will  be  operated  in 
compliance  with  all  of  the  applicable 
requirements  of  paragraph  (v)  of  this 
section  within  60  days  after  the  date  of 
the  initial  startup  of  the  unit. 

(iv)  On  and  after  [Insert  date  of 
publication  of  the  final  rule],  any  owner 
or  operator  of  a  unit  exempt  from 
requirements  of  paragraph  (v)(3)(i)  of 
this  section  that  becomes  subject  to 
requirements  of  paragraph  (v){3)(i)  of 
this  section  because  the  unit's  rolling  12 
calendar  month  annual  heat  input  rate 
equals  or  exceeds  1.8x10''  Btu/yr  shall 
meet  the  following  increments  of 
progress: 

(A)  Within  7  months  after  the  day  that 
the  unit  is  operated  equal  to  or  greater 
than  1.8x109  Btu/yr,  apply  for  all 
authority-to-construct  permits  required 
by  the  local  Air  Pollution  Control 
District  for  all  retrofits  and/or  additions 
of  new  control  equipment,  and 

(B)  Within  19  months  after  the  day 
that  the  unit  is  operated  equal  to  or 
greater  than  l.SxlO*  Btu/yr,  commence 
con$truction  of  all  retrofits  and/ or 
additions  of  new  control  equipment,  as 
approved  by  the  local  Air  Pollution 
Control  District,  to  demonstrate 
compliance  within  24  months  after  the 
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day  that  the  unit  is  operated  equal  to  or 
greater  than  1.8x10^  Btu/yr. 

(v)  On  and  after  [Insert'date  of 
publication  of  the  final  rule],  any  owner 
or  operator  of  a  unit  exempt  from  the 
requirements  of  paragraph  (v)(3)(ii)  of 
this  section  that  becomes  subject  to 
requirements  of  paragraph  (v)(3)(ii)  of 
this  section  because  the  unit's  rolling  12 
calendar  month  annual  heat  input  rate 
equals  or  exceeds  0.3x10^  Btu/>T  shall 
meet  the  following  increments  of 
progress: 

(A)  Within  7  months  after  the  day  that 
the  unit  is  operated  equal  to  or  greater 
than  0.3x109  Btu/yr,  apply  for  all 
authority-to-construct  permits  required 
by  the  local  Air  Pollution  Control 
District  for  all  retrofits  and/or  additions 
of  new  control  equipment,  and 

(B)  Within  19  months  after  the  day 
that  the  unit  is  operated  equal  to  or 
greater  than  0.3x109  Btu/yr.  commence 
construction  of  all  retrofits  and/or 
additions  of  new  control  equipment,  as 
approved  by  the  local  Air  Pollution 
Control  District,  to  demonstrate 
compliance  within  24  months  after  the 
day  that  the  unit  is  operated  equal  to  or 
greater  than  0.3x109  Btu/yr. 

(6)  Reporting,  monitoring,  and 
recordkeeping. 

(i)  Reporting  requirements.  Any 
owner  or  operator  subject  to  the 
requirements  of  paragraph  (v)(3)  of  this 
section  shall  comply  with  the  applicable 
notification  requirements  of  §  60.7,  and 
shall  also  comply  with  the  following 
reguirements: 

(A)  By  May  15, 1995,  submit  to  the 
Administrator  the  identification  number 
and  type  of  each  unit  subject  to  the 
section,  the  name  and  address  of  the 
plant  where  the  unit  is  located,  and  the 
name  and  telephone  number  of  the 
person  responsible  for  demonstrating 
compliance  with  paragraph  (v)  of  this 
section.  For  each  unit  identified,  the 
following  information  shall  be 
submitted  to  the  Administrator: 

(7)  The  rated  heat  input  capacity, 
hours  of  operation  during  the  previous 
one-year  period,  anticipated  annual 
operating  time  and  annual  heat  input  for 
1995,  type  of  gaseous  and/or  liquid 
fuel(s)  that  will  be  burned  in  the  unit, 
and  age  and  manufacturer  of  the  unit. 

(2)  Identification  of  the  NOx  standard 
in  paragraph  (v)(3)(i)  or  (v)(3j{ii)  of  this 
section  with  which  the  unit  will 
comply,  and  the  control  and  compliance 
method  selected  for  demonstrating 
compliance. 

(Bj  Any  owner  or  operator  subject  to 
the  compliance  schedule  specified  in 
paragraph  {v)(5)  (ii).  (iii),  (iv),  or  (v)  of 
this  section  shall  notify  the 
Administrator  in  writing  of  the 
following: 


(1)  The  date  construction  is 
commenced  on  all  retrofits  and/or 
additions  of  new  control  equipment  to 
the  unit. 

(2)  The  anticipated  date  of  initial 
startup  of  the  unit  after  completing  all 
retrofits  and/or  additions  of  new  control 
equipment  to  the  unit. 

(JjThe  actual  date  of  initial  startup  of 
the  unit  after  completing  all  retrofits 
and/or  additions  of  new  control 
equipment  to  the  unit. 

(C)  By  the  appficable  compliance  date 
specified  in  paragraph  (v)(5)  of  this 
seciion.  any  owner  or  operator  of  a  unit 
subject  to  the  requirements  of  paragraph 
(v)(3)(i)  of  this  section  shall  submitto 
the  Administrator  certification  that  the 
unit  is  in  compliance  with  the 
applicable  standards  in  paragraph 
(v)(3)(i)  of  this  section  as  demonstrated 
through  the  applicable  requirements  of 
paragraph  (v)(7)(i)  of  this  section.  As  a 
part  of  the  certification,  the  owner  or 
operator  shall  submit  a  written  report  of 
the  results  of  the  compliance  method 
used.  If  an  owner  or  operator 
demonstrates  compliance  by  use  of  a 
compliance  test  in  accordance  with  the 
requirements  of  paragraph  (v)(7)(i)  of 
this  section,  the  owner  or  operator  shall 
provide  the  Administrator  at  least  30 
days  prior  notice  of  the  compliance  test 
to  afford  the  Administrator  the 
opportunity  to  have  an  obser\  er  present. 

(D)  Any  owner  or  operator  that  must 
or  chooses  to  demonstrate  compliance 
with  paragraph  (v)(3)(i)  of  this  section 
shall  submit  to  the  Administrator  a 
written  report  of  the  resuUs  of  all 
compliance  tests  required  under 
paragraph  (v)(3)(i)(D)  of  this  section 
within  60  days  after  completing  each 
compliance  test.  The  owner  or  operator 
shall  provide  the  Administrator  at  least 
30  days  prior  notice  of  the  compliance 
test  to  afford  the  Administrator  the 
opportunity  to  have  an  observer  present. 

(E)  By  the  applicable  compliance  date 
specified  in  paragraph  (v)(5)  of  this 
section,  any  owner  or  operator  of  a  unit 
subject  to  the  requirements  of  paragraph 
(v)(3)(ii)  of  this  section  shall  submit  to 
the  Administrator  a  report  that 
documents  the  compliance  method 
selected  for  demonstrating  compliance 
with  the  requirements  of  paragraph 
(v)(3)(ii}  of  this  section.  The  report  shall 
also  contain  documentation  of  the 
procedure  used  or  the  resuhs  of  the 
compliance  test  to  demonstrate  that  the 
unit  is  in  compliance  with  the 
requirements  of  paragraph  (v)(3)(ii)  of 
this  section. 

(F)  Any  owner  or  operator  subject  to 
the  requirements  of  paragraph  (v)(3)(ii) 
of  this  section  shall  submit  to  the 
Administrator  a  report  every  12  months 
after  the  initial  compliance  date  that 
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contains  documentation  of  the 
procedure  used  and  the  results  of  the 
compliance  method  to  demonstrate  that 
the  unit  is  in  compliance  with  the 
requirements  of  paragraph  (v)(J)(ii)  of 
this  section. 

(G)  Any  owner  or  operator  subject  to 
the  monitoring  requirements  of 
paragraph  (v)(5)(ii)  of  this  section  shall 
notify  the  Administrator  in  vmting 
within  30  days  after  the  rolling  12 
calendar  month  cuinual  heat  input  rate 
of  the  unit  equals  or  exceeds  1.8  x  10" 
Btu/vr  or  0.3  x  IC  Btu/yr.  Any  owner 
or  operator  that  becomes  subject  to  the 
requirements  of  paragraph  (v)(3)(i)  or 
(v)(3)(ii)  of  this  section  as  a  result  of  the 
requirements  of  this  paragraph  shall  be 
subject  to  the  compliance  schedule  in 
paragraph  (v)(5)(iv)  or  (v)(5)(v)  of  this 
section  and  the  applicable  requirements 
of  paragraphs  (v)(6)  and  (v)(7)  of  this 
section. 

(ii)  Monitoring  requirements.  Any 
owner  or  operator  of  a  unit  with  an 
annual  heat  input  rate  of  less  than  1.8 
X  10*»  Btu/yr  and  not  complying  with  the 
requirements  of  paragraph  (v)(3)(i)  of 
this  section  shall  install  a  totalizing  fuel 
meter  for  each  applicable  unit  and  for 
each  fuel.  Meters  shall  be  accurate  to  ±1 
percent,  as  certified  by  the  manufacturer 
in  writing.  Fuel  consumption  for  each 
unit  shall  be  compiled  monthly  into  a 
rolling  12  calendar  month  report. 

(iii)  Recordkeeping  requirements.  Any 
owner  or  operator  of  a  unit  subject  to 
paragraph  (v)  of  this  section  shall 
maintain  all  records  necessary  to 
demonstrate  compliance  with  the 
section  for  a  period  of  five  calendar 
years  at  the  plant  where  the  subject  unit 
is  located.  The  records  shall  be  made 
available  to  the  Administrator  upon 
request.  The  owner  or  operator  shall 
maintain  records  of  the  following 
information  for  each  day  the  unit  is 
operated: 

(A)  Identification  and  location  of  each 
unit  subject  to  the  requirements  of  this 
section. 

(B)  Calendar  date  of  record; 

(C)  The  number  of  hours  the  unit  is 
operated  during  each  day; 

(D)  Boiler  load,  fuel  type,  actual  time 
of  startups  and  shutdowns,  breakdown 
periods,  and  the  type  and  duration  of 
maintenance  and  repairs. 

(E)  The  results  of  all  compliance  tests 
and  monitored  stack  gas  oxygen 
concentrations. 

(F)  If  a  unit  is  equipped  with  a  flue 
gas  recirculation  system,  records  of  the 
percentage  of  the  flue  gas  that  is 
recirculated  to  the  combustion  chamber 
of  the  unit. 

(G)  For  units  with  an  annual  heat 
input  rate  less  than  1.8  x  10^  Btu/yr,  the 
monthly  fuel  consumption  and  the 


rolling  12  calendar  month  fuel 
consumption. 

(H)  Any  owner  or  operator  that  uses 
a  non-gaseous  fuel  in  any  unit,  pursuant 
to  the  requirements  of  paragraph  (v){4) 
of  this  section,  shall  maintain  daily 
records  of  each  occurrence.  Each  record 
shall  specify  the  reason  why  non- 
gaseous fuel  is  used  in  a  unit  and  shall 
include  the  type  of  fuel,  the  quantity  of 
fuel,  and  the  hours  of  operation  during 
the  use  of  non-gaseous  fuel.  If  non- 
gaseous fuel  is  used  during  a  natural  gas 
curtailment,  the  owner  or  operator  shall 
obtain  information  from  the  natural  gas 
supplier  to  verify  the  period  of 
curtailment.  If  non-gaseous  fuel  is  used 
to  maintain  the  non-gaseous  fuel 
system,  the  owner  or  operator  shall 
maintain  records  of  the  total  hours 
during  which  the  unit  was  operated  on 
non-gaseous  fuel  during  each  calendar 
year. 

(7)  Test  methods. 

(i)  Any  owner  or  operator  of  a  unit 
that  is  required  to  perform  a  compliance 
test  to  demonstrate  compliance  with  the 
standards  specified  in  paragraph 
(v)(3)(i)  of  this  section,  or  chooses  to 
perform  a  compliance  test  to 
demonstrate  compliance  with  the 
requirements  of  paragraph  (v)(3)(ii)  of 
tliis  section,  shall  comply  with  the 
requirements  of  §  60.8  (c),  (d),  and  (e) 
The  test  shall  be  performed  and  data 
reduced  and  reported  as  follows: 

(A)  Each  emission  test  shall  be 
conducted  while  the  unit  is  operated  at 
maximum  capacity  and  operating  under 
representative  operating  conditions. 

(B)  Each  emission  test  shall  be 
conducted  in  accordance  with  the 
appropriate  test  methods  in  40  CFR  part 
60,  appendix  A.  Except  for  the 
modifications  in  this  paragraph  and 
unless  otherwise  approved  by  the 
Administrator:  NOx  shall  be  measured 
in  accordance  with  40  CFR  part  60, 
appendix  A,  Method  7E;  CO  shall  be 
measured  in  accordance  with  40  CFR 
part  60,  appendix  A,  Method  10;  and  the 
diluent  shall  be  measured  using  40  CFR 
part  60,  appendix  A,  Method  3A. 
Testing  shall  be  conducted  for  four  15 
minute  testing  periods.  Compliance 
shall  be  evaluated  for  each  15  minute 
period.  Data  recorded  during  testing  to 
detennine  the  15  minute  average  shall 
either  be  continuously  integrated  by  the 
testing  instrument  and  data  recorder,  or 
recorded  manually  at  30  second 
intervals  during  each  15  minute  test 
period.  Zero  and  calibration  checks 
shall  be  conducted  after  each  15  minute 
test  period. 

(Cj  The  ppm  CO  emission  limit 
required  by  paragraph  (v)(3)(i){B)  of  this 
section  shall  be  established  during  the 
initial  compliance  test  for  NOx 


emissions  to  establish  a  ppm  CO 
emission  limit  tliat  represents  good 
operating  and  combustion  practices  for 
fuel(s)  burned  in  the  unit.  The  CO 
emission  limit  established  for 
determining  subsequent  compliance 
shall  be  documented  in  the  applicable 
certification  report  required  under 
paragraph  (v)(6)(i)(C)  of  this  section. 

(ii)  Any  owner  or  operator  that 
chooses  to  comply  with  the 
requirements  of  paragraph  (v)(3)(ii)(A) 
of  this  section  shall  tune  the  unit  using 
the  equipment  tuning  procedure 
specified  in  this  paragraph."'  Nothing  in 
these  equipment  tuning  procedure  shall 
be  construed  to  require  any  act  or 
omission  that  would  result  in  unsafe 
conditions  or  would  be  in  violation  of 
any  regulation  or  requirement 
established  by  Factory  Mutual, 
Industrial  Risk  Insurers,  National  Fire 
Prevention  Association,  California 
Department  of  Industrial  Relations 
(Occupational  Safety  and  Health 
Division),  Federal  Occupational  Safety 
and  Health  Administration,  or  other 
relevant  regulations  and  requirements. 

(A)  Step  1.  Operate  the  unit  at  the 
firing  rate  most  typical  of  normal 
operation.  If  the  unit  experiences 
significant  load  variations  during 
normal  operation,  operate  it  at  its 
average  firing  rate. 

(B)  Step  2.  At  this  firing  rate,  record 
stack  gas  temperature,  oxygen 
concentration,  and  CO  concentration 
(for  gaseous  fuels)  or  smoke-spot  "^ 
number  (for  liquid  fuels),  and  observe 
fiame  conditions  after  unit  operation 
stabilizes  at  the  firing  rate  selected.  If 
the  excess  oxygen  in  the  stack  gas  is  at 
the  lower  end  of  the  range  of  typical 
minimum  values,*^  and  if  the  CO 
emissions  are  low  and  there  is  no 
smoke,  the  unit  is  probably  operating  at 
near  optimum  efficiency  at  this 
particular  firing  rate.  However, 
complete  the  remaining  portion  of  this 
procedure  to  determine  whether  still 
lower  oxygen  levels  are  practical. 

(C)  Step  3.  Increase  combustion  air 
flow  to  the  furnace  until  stack  gas 
oxygen  levels  increase  by  1  to  2  percent 
over  the  level  measured  in  Step  2.  As  in 
Step  2,  record  the  stack  gas  temperature, 
CO  concentration  (for  gaseous  fuels)  or 
smoke-spot  number  (for  liquid  fuels), 
and  observe  flame  conditions  for  these 
higher  oxygen  levels  after  boiler 
operation  stabilizes. 


"This  tuning  procedure  is  based  on  a  tune-up 
procedure  developed  by  KVD.  Inc.  for  the  USEPA. 

•2 The  smoke-spot  number  can  be  determined 
with  ASTM  Test  Method  D-2156  or  with  the 
Bacharach  method. 

<' Typical  minimum  oxygen  levels  for  boilers  at 
high  firing  rates  are:  0.5  to  3  percent  for  natural  gas; 
and  2  to  4  percent  for  liquid  fuels. 
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(D)  Step  4.  Decrease  combustion  air 
flow  until  the  stack  gas  oxygen 
concentration  is  at  the  level  measured  in 
Step  2.  From  this  level  gradually  reduce 
the  combustion  air  flow,  in  small 
increments.  After  each  increment, 
record  the  stack  gas  temperature,  oxygen 
concentration,  CO  concentration  (for 
gaseous  fuels)  and  smoke-spot  number 
(for  liquid  fuels).  Also,  observe  the 
flame  and  record  any  changes  in  its 
condition. 

(E)  Step  5.  Continue  to  reduce 
combustion  air  flow  stepwise,  until  one 
of  these  limits  is  reached: 

[1]  Unacceptable  flame  conditions — 
such  as  flame  impingement  on  furnace 
walls  or  burner  parts,  excessive  flame 
carrvover,  or  flame  instability. 

(i)  Stack  gas  CO  concentrations 
greater  than  400  ppm. 

(3)  Smoking  at  the  stack. 

14)  Equipment-related  limitations — 
such  as  low  windbox/ furnace  pressure 
differential,  built  in  air- flow  limits,  etc. 

(F)  Step  6.  Develop  an  Oj/CO  curve 
(for  gaseous  fuels)  or  02/smoke  curve 
(for  liquid  fuels)  similar  to  those  shown 
in  Figures  1  and  2  using  the  excess 
ox\'gen  and  CO  or  smoke-spot  number 
data  obtained  at  each  combustion  air 
flow  setting. 

(G)  Step  7.  From  the  curves  prepared 
in  Step  6,  find  the  stack  gas  oxygen 
levels  where  the  CO  emissions  or 
smoke-spot  number  equal  the  following 
values: 


Fuel 

Measurement 

Value 

Gaseous  

CO  Emis- 
sions. 

400  ppm. 

#1  &  #2  oils  .. 

Smoke-spot 
number. 

numt)er  1. 

# 

J  oil 

Smoke-spot 
numtjer. 

number  2. 

# 

)  oil 

Smoke-spot 

number  3. 

cither  oils 

numtier. 

Smoke-spot 

numtwr  4. 

number. 

The  nbo\e  conditions  are  referred  to 
as  CO  or  smoke  threshold,  or  as  the 
minimum  excess  oxygen  level.  Compare 
this  minimum  value  of  excess  oxygen  to 
the  expected  value  provided  by  the 
combustion  unit  manufacturer.  If  the 
minimum  level  found  is  substantially 
higher  than  the  value  provided  by  the 
combustion  unit  manufacturer,  burner 
adjustments  can  probably  be  made  to 
improve  fuel  and  air  mixing,  thereby 
allowing  operation  with  loss  air. 

(H)  Step  8.  Add  0.5  to  2.0  percent  to 
the  minimum  excess  oxygen  level  found 
in  Step  7  and  reset  burner  controls  to 
operate  automatically  at  this  higher 
stack  gas  oxygen  level.  This  margin 
above  the  minimum  oxygen  level 
accounts  for  fuel  variations,  variations 


in  atmospheric  conditions,  load 
changes,  and  nonrepeatability  or  play  in 
automatic  controls. 

(I)  Sfep  9.  If  the  load  of  the 
combustion  unit  varies  significantly 
during  normal  operation,  repeat  Steps 
1-8  for  firing  rates  that  represent  the 
upper  and  lower  limits  of  the  range  of 
the  load.  Because  control  adjustments  at 
one  firing  rate  may  affect  conditions  at 
other  firing  rates,  it  may  not  be  possible 
to  establish  the  optimum  excess  oxygen 
level  at  all  firing  rates.  If  this  is  the  case, 
choose  the  burner  control  settings  that 
give  best  performance  over  the  range  of 
firing  rates.  If  one  firing  rate 
predominates,  settings  should  optimize 
conditions  at  that  rate. 

(J)  Step  10.  Verify  that  the  new 
settings  can  accommodate  the  sudden 
load  changes  that  may  occur  in  daily 
operation  without  adverse  effects.  Do 
this  by  increasing  and  decreasing  load 
rapidly  while  observing  the  flame  and 
stack.  If  any  of  the  conditions  in  Step  5 
result,  reset  the  combustion  controls  to 
provide  a  slightly  higher  level  of  excess 
oxygen  at  the  affected  firing  rates.  Next, 
verify  these  new  settings  in  a  similar 
fashion.  Then  make  sure  that  the  final 
control  settings  are  recorded  at  steady- 
state  operating  conditions. 

§  52.2962    Enhanced  In-use  compliance 
program  for  light-and  medium-duty 
vehicles. 

(a)  General  applicabilitv. 

(1)  Every  new  1999  and  later  model 
year  light-duty  vehicle,  light-duty  truck, 
and  medium-duty  vehicle  manufactured 
for  sale,  sold,  offered  for  sale, 
introduced,  or  delivered  for 
introduction  to  commerce,  or  imported 
into  the  State  of  California  for  sale  or 
resale  shall  be  covered  by  a  certificate 
of  conformity  issued  pursuant  to 
paragraph  (d)  of  this  section.  Medium- 
duty  vehicles  whose  engines  are 
covered  by  a  certificate  of  conformity 
applicable  to  heavy-duty  engines  issued 
by  the  State  of  CaUfornia  pursuant  to  the 
California  Code  are  exempted  from  this 
requirement,  but  must  comply  with  the 
requirements  of  §  52.2966. 

(2)  Any  manufacturer,  dealer,  or  other 
person  who  violates  paragraph  (a)(1)  of 
this  section  shall  be  subject  to  a  civil 
penalty  of  not  more  than  $25,000.  Any 
such  violation  with  respect  to  paragraph 
(a)(1)  of  this  siK:tion  shall  constitute  a 
separate  offense  v/ith  respect  to  each 
motor  vehicle. 

(3)  Certain  vehicle  fleet  operators,  as 
defined  in  paragraph  (g)  of  this  section, 
are  subject  to  the  provisions  contained 
in  that  paragraph. 

(b)  Definitions  and  abbreviations.  The 
definitions  and  abbreviations  of  40  CFR 
parts  86  and  88,  §  52.2963,  and  the 


definitions  contained  in  the  Clean  Air 
Act  (42  U.S.C.  7401-7671q)  apply  to 
this  section  unless  the  term  is  defined 
in  this  section.  If  defined  in  this  section, 
the  definition  in  this  section  governs. 

California  emission  standards  means 
standards  for  the  emission  of  pollutants 
from  motor  vehicles  and  engines  set  by 
the  California  Air  Resources  Board 
which  have  received  waivers  from  the 
Administrator  under  section  209  of  the 
Clean  Air  Act. 

Composite  non-methane  hydrocarbon 
emission  level  means  the  combined 
e.xhaust  and  evaporative  emission  non- 
methane  hydrocarbon  level,  expressed 
in  g/mi  (or  g/km).  Conversion  factors  are 
applied  to  measured  evaporative 
emissions  to  generate  the  composite 
level  and  measured  evaporative 
hydrocarbon  levels  are  equated  to 
evaporative  non-methane  hydrocarbon 
levels. 

Enhanced  ILEV  means  a  vehicle  for 
which  the  Administrator  has  issued  the 
manufacturer  a  certificate  of  conformity 
designating  the  vehicle  as  an  ILEV 
under  40  CFR  88.311-93  and  as 
complying  with  the  provisions  of 
paragraph  (d)  of  this  section. 

FIP  l/M  program  means  any  motor 
vehicle  inspection  and  maintenance 
program  meeting  the  provisions  of 
§52.2963. 

Full  life  means  up  to  and  including 
100.0  percent  of  the  full  useful  life 
mileage  and  age. 

Half  life  means  up  to  and  including 
50.0  percent  of  the  full  uscfulhfe 
mileage  and  age. 

Light-duty  truck  means  any  motor 
vehicle  rated  at  6000  pounds  GWVR  or 
less  which  is  designed  primarily  for 
purposes  of  transportation  of  property 
or  is  a  derivative  of  such  vehicle,  or  is 
available  with  special  features  enabling 
off-street  or  off-  highway  operation  and 
use. 

Medium-duty  vehicle  means  any 
heavy-duty  vehicle  having  a  GV\V  of 
14,000  pounds  or  less,  or  any  motor 
vehicle  having  a  GWV  greater  than  6000 
pounds  but  less  than  14,000  pounds. 

New,  when  applied  to  motor  vehicles, 
means  a  motor  vehicle,  the  equitable  or 
legal  title  to  which  has  never  been 
transferred  to  an  ultimate  purchaser.  It 
is  conclusively  presumed  that  the 
equitable  or  legal  title  to  a  motor 
vehicle,  other  than  a  motorcycle,  with 
an  odometer  reading  of  7,500  miles  or 
more,  has  been  transferred  to  an 
ultimate  purchaser,  and  that  the 
equitable  or  legal  title  to  a  motor 
vehicle,  other  than  a  motorcycle,  with 
an  odometer  reading  of  less  tlian  7,500 
miles  has  not  been  transferred  to  an 
ultimate  purchaser. 
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Obvious  abuse  or  tampering  means 
the  deliberate  removal  of  the  catalyst  or 
evaporative  emissions  canister, 
turbocharging  of  a  naturally  aspirated 
engine,  operation  with  less  than  one 
half  the  recommended  level  of  oil  in  the 


engine,  or  damage  to  the  engine  or 
emission  controls  resulting  from  a 
vehicular  accident. 

(c)  Emissions  standards  and  design 
specifications. 

(1)  Emission  standards:  light-duty 
vehicles  and  light-duty  trucks. 


(i)  The  emissions  standards  for  1999 
and  later  model  year  light-duty  vehicles 
(LDVs)  and  light-duty  trucks  (LDTs)  as 
measured  under  40  CFR  part  86,  subpart 
B  are  as  follows: 


Class 


Loaded  vehicle  weight  (pounds) 


Category 


Full  life 
composite 
non-meth- 
ane hydro- 

cartxjns 
(grams/mile) 


Oxides  of  nitrogen 
(grams/mile) 


Half  Life 


Full  Life 


LDV 
LDV 
LDT 
LDT 
LDT 
LDT 


All  

All  

0-3750  

0-3750  

3751-5750 
3751-5750 


Enhanced  ., 
Transitional 
Enhanced  .. 
Transitional 
Enhanced  ., 
Transitional 


0.20 
0.29 
0.20 
0.29 
026 
0.33 


0.20 
0.40 
0.20 
0.40 
0.40 
0.70 


0.30 
0.60 
0.30 
0.60 
0.50 
0.90 


(ii)  For  the  1999  model  year  only,  the 
transitional  standards  specified  in 
paragraph  (c)(l)(i)  of  this  section  apply 
to  up  to  25  percent  of  a  vehicle 
manufacturer's  sales  of  LDVs,  LDTs 
below  3751  pounds  loaded  vehicle 


weight  and  LDTs  above  3750  pounds 
loaded  vehicle  weight.  The  sales  in  each 
of  the  above  three  vehicle  categories  is 
accounted  for  separately  The  enh3nc:e(i 
in-use  standards  apply  to  at  least  75 
percent  of  1999  model  year  sales  of 


these  vehicles  and  to  all  2000  and  later 
model  year  sales. 

(iii)  Composite  non-methane 
hydrocarbon  (NMHC)  emissions  are 
detennined  according  to  the  following 
equation: 


Composite 
NMHC 

Emissions 
(gmi) 


E.xhaust 
(g'mi) 


Diurnal     Hot  soak 
(g'tcst)      (g'test) 


/ 


4.2  .'.[IE! 
day  ) 


28.28 


miles 


day 


Running 
+     Loss 
(c'mi) 


where: 

(A)  E>diaust=E,v}iaust  NMHC 
emissions  in  g/mi  using  ifio  tost 
procedures  specified  in  40  CFR  part  86. 
subpart  B  end  as  calculated  nt  §8fi.l44- 
94(1)  of  this  chapter,  with  the  fuel 
specifications  contained  in  paragraph 
((:)(l){iv)  of  this  section. 

(B)  Diurnal=Diurnal  breathing  loss 
emissions  in  grams  using  the  test 
procedures  specified  in  40  CFR  part  8(). 
subpart  B  and  as  calculated  per 

§  86.143-96  of  this  chapter,  with  the 
fuel  specifications  and  test  temperatures 
contained  in  paragraph  (c)(l)(iv)  of  this 
s(?ction. 

(C)  Hot  soak=Hijt  soak  emissions  in 
grams  using  the  test  procedures 


specified  in  40  CFR  part  86,  subpart  B 
and  as  calculated  in  §  86.143-96  of  this 
chapter,  with  the  fuel  specifications  and 
test  temperatures  contained  in 
paragraph  (c)(l)(iv)  of  lliis  section. 

(D)  Running  Loss=Running  loss 
emissions  in  g/mi  using  the  test 
procedures  specified  in  40  CFR  part  86. 
subpart  B  and  as  calculated  in  §  86  14:^- 
96  of  this  chapter,  with  the  fuel 
specifications  and  test  temperatures 
contained  in  paragraph  (c)(l)(iv)  of  this 
section. 

(iv)(A)  In  ttsting  the  vehicle  for  both 
exhaust  and  evaporative  emissions 
under  40  CTR  part  86.  subpart  B,  the  test 
fuel  used  shall  meet  the  specifications 
contained  in  paragraph  9(a)(l)(ii)  of  the 


California  E.vhaust  Emission  Standards 
and  Test  Procedures  for  1998  and 
subsequent  Model  Passenger  Cars, 
Light-Duty  Trucks  and  Medium-Duty 
Vehicles,  as  referenced  in  §  1956.8  of 
Title  13  of  the  California  code  of 
Regulations. 

(B)  In  testing  the  vehicle  for  diurnal, 
hot  soak,  and  running  loss  emissions 
under  40  CFR  part  86,  subpart  B,  the 
following  temperatures  shall  be  used 
with  no  change  in  the  specified 
tolerance  about  the  mean  temperatures: 

{!)  In  testing  diurnal  emissions,  the 
following  sequence  of  temperatures 
shall  be  repeated  three  times  and 
substituted  for  those  specified  in  table  1 
of  appendix  II  to  40  CFR  part  86: 


Minute 

Temperature  ("F) 

Minute 

Temperature  (°F) 

0 

65.0 

780 

101.1 

60 

66.6 

840 

95.3 

120 

72.6 

900 

88.8 

180 

80.3 

950 

84.4 

240 

86.1 

1020 

80.8 

300 

Q0.6 

1080 

77.8 

360 

94.6 

1140 

75.3 

420 

98.1 

1200 

72.0 

460 

101.2 

1260 

70.0 

540 

103.4 

1320 

68.2 

600 

104.9 

1380 

66.5 
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Minute 


560 
720 


Temperature  {°F) 


105.0 
104.2 


Minute 


1440 


Temperature  (°F) 


65.0 


(2)  In  testing  hot  soak  emissions.  105 
"F  shall  be  substituted  for  95  °F  in  40 
CFR  86.138-96(8). 

[3]  In  testing  running  loss  emissions, 
105  "F  shall  be  substituted  for  95  °F  in 
40  CFR  86.134-96(g){l)  (xii)  and  (xiv)  of 
"  is  chapter. 


r 


(v)  NOx  emissions  are  determined  in 
g/mi  using  the  test  procedures  specified 
in  40  CFR  part  86.  subpart  B  and  as 
calculated  at  40  CFR  86.144-94(1).  with 
the  fuel  specifications  contained  in 
paragraph  (c)(l)(iv)  of  this  section. 


Class 


Loaded  vetitcle  weight  (pounds) 


All  

All  

0-3750  

0-3750  

3751-5750 
3751-5750 


Category 


(vi)  The  exhaust  HC  and  NOx 
emissions  standards  for  1999  and  later 
model  year  light-duty  vehicles  (LDVs) 
and  light-duty  trucks  (LDTs)  as 
measured  over  the  IM240  transient  mass 
emissions  test  specified  in 
§  52.2963(i)(5)  are  as  follows: 


Enhanced  .. 
Transitoral 
Enhanced  .. 
Transitional 
Enhanced  .. 
Transitional 


Full  life  total 

hydro- 

cartx>ns 

(grams/mile) 


0.20 
.34 
.20 
.34 
.29 
.44 


Oxides  ol  nrtrogen 
(grams/ m»le) 


Half  life 


0.30 
.60 
.30 
.60 
.60 

1.05 


Full  life 


0.45 
.90 
.45 
.90 
.75 

1.35 


(vii)  For  the  1999  model  year  only,  the 
transitional  standards  specified  in 
paragraph  (c)(l)(iv)(A)  of  this  section 
apply  to  those  sales  of  LDVs  and  LDTs 
to  which  the  transitional  standards 
specified  in  paragraph  (c)(l)(v)  of  this 
section  apply.  The  enhanced  in-use 


standards  apply  to  all  other  2000  and 
later  model  year  sales  of  LDVs  and 
LDTs. 

(2)  Emission  standards:  medium-duty 
vehicles. 

(i)  The  emissions  standards  for  1999 
and  later  model  year  medium-duty 


Test  weight 
(pounds) 


0-3750 
.  "  0-3750 
3751-5750 
3751-5750 
5751-8500 
5751-8500 
8501-10000 
8501-10000 
10001-14000 
■10001-14000 


Category 


(ii)  For  the  1999  model  year  only,  the 
transitional  standards  specified  in 
paragraph  (c)(2)(i)  of  this  section  apply 
to  up  to  25  percent  of  a  vehicle 
manufacturer's  sales  of  MDVs.  The 
enhanced  in-use  standards  apply  to  at 
least  75  percent  of  1999  model  year 


sales  of  MDVs  and  to  all  2000  and  later 
model  year  sales  of  MDVs. 

(iii)  Composite  NMHC  and  NOx 
emissions  are  determined  according  to 
paragraphs  (c)(l)(iii)  and  (iv)  of  this 
section. 

(iv)  The  exhaust  HC  and  NOx 
emissions  standards  for  1999  and  later 


vehicles  (MDVs)  (excluding  those  MDVs 
powered  by  engines  certified  under  the 
heavy-duty  engine  emissions  standards 
contained  in  §  52.2966)  as  measured 
under  40  CFR  part  86.  subpart  B  are  as 
follows: 


EnharKed  . 
Transitional 
Enhanced  . 
Transitional 
Enhanced  . 
Transitional 
Enhanced  . 
Transitional 
EnharKed  . 
Transitional 


Full  Life 
composite 
rxxvmettv 
ane  hydro- 

cart»ns 
(gram&'mile) 


0.28 
.35 
.31 
.40 
.34 
.45 
.37 
.50 
.43 
.60 


Oxides  of  nitrogen 
(grams/mile) 


Half  life 


0.2 

.4 

.4 

.7 

.6 

1.1 

.7 

1.3 

1.0 

2.0 


Full  life 


0.3 

.6 

S 

1.0 

.8 

1.5 

.9 

1.8 

1.4 

2.8 


model  year  MDVs  (excluding  those 
MDVs  powered  by  engines  certified 
under  the  heavy-duty  engine  emissions 
standards  contained  in  §  52.2966)  as 
measured  over  the  IM240  transient  mass 
emissions  test  specified  in 
§  52.2963(i)(5)  are  as  follows: 


Test  weight 
(pounds) 

0-3750 

Enhanced  

^ 

0-3750 

Transitional 

3751-5750 

Enhanced  

3751-5750 

Transitional  

5751-6500 

Enhanced  

Category 


Full  life  total 

hydro- 

cartXKis 

(grams/mile) 


.24 
.40 
.31 
.51 
37 


Oxides  of  nitrogen 
(grarrts/mite) 


Half  life 


.30 
.60 
.60 
1,05 
.90 


Full  life 


.45 

90 

.75 

1.50 

1.20 
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Test  weight 
(pounds) 


5751-8500 

8501-10000 

8501-10000 

10001-14000 

10001-14000 


Category 


Transitional 
Enhanced  . 
Transitional 
Enhanced  . 
Transitional 


Full  lite  total 

hydro- 

cartxjns 

(grams/mile) 


.62 
.43 
.73 
.57 
.95 


Oxides  of  nitrogen 
(grams/mile) 


Half  life 


1.65 
1.05 
1.95 
1.50 
3.00 


Full  life 


2.25 
1.35 
2.70 
2.10 
4.20 


(v)  For  the  1999  model  year  only,  the 
transitional  standards  specified  in 
paragraph  (c)(2)(iv)  of  this  section  apply 
to  those  sales  of  MDVs  to  which  the 
transitional  standards  specified  in 
paragraph  (c)(2)(i)  of  this  section  apply. 
The  enhanced  in-use  standards 
specified  in  this  paragraph  apply  to  all 
other  2000  and  later  model  year  sales  of 
MDVs. 

(3)  Canister  access  requirement.  All 
1999  and  later  model  year  LDV.  LDTs. 
and  MDVs  (excluding  those  MDVs 
powered  by  engines  certified  under  the 
heavy-duty  engine  emissions  standards 
contained  in  §  52.296G)  shall  be 
designed  and  manufacturered  such  that 
enhanced  I/M  evaporative  pressure  and 
purge  functional  tests  can  be  readily 
conducted  (i.e..  the  evaporative  vapor 
storage  canister(s)  can  be  easily  and 
quickly  accessed  and  the  pressure  and 
purge  test  equipment  (described  in 
§  52.2963(t)  and  (u))  can  be  easily  and 
quickly  attached  without  damaging  the 
post-test  integrity  of  the  evaporative 
emission  control  system. 

(d)  Application  for  certification. 

(1)  A  separate  appHcation  for  a 
certificate  of  conformity  shall  be  made 
for  each  set  of  standards  and  each  class 
of  new  motor  vehicles  or  new  motor 
vehicle  engines.  Such  application  shall 
be  made  to  the  Administrator  by  the 
manufacturer  and  shall  be  updated  and 
corrected  by  amendment.  The 
application  shall  meet  all  of  the 
requirements  set  forth  in  40  CFR 
86.094—21,  unless  otherwise  provided  in 
the  California  application  specified  in 
paragraph  (d)(2)  of  this  section. 

(2)  The  application  shall  contain  a 
copy  of  the  application  for  certification 
specified  in  §  1960.1  of  title  13  of  the 
California  Code  of  Regulations. 

(3)  The  application  shall  also 
demonstrate  that  throughout  all  testing 
conducted  by  the  manufacturer  in 
fulfilling  the  application  for  certification 
specified  in  §  1960.1  of  title  13  of  the 
Cahfomia  Code  of  Regulations,  and 
such  additional  testing  as  may  be 
necessary,  that  the  vehicle(s)  for  which 
certification  is  being  requested  meet  all 
the  applicable  emission  standards  and 
design  specifications  specified  in 
paragraph  (c)  of  this  section. 


(4)  The  applications  shall  also  contain 
a  statement  by  the  manufacturer  that  the 
vehicle(s)  for  which  certification  is 
being  requested  will  meet  the  emission 
standards  specified  in  paragraph  of  this 
section  over  its  full  useful  life  (or  half 
life,  as  applicable)  in  the  absence  of 
obvious  abuse  or  tampering,  as  defined 
in  paragraph  {e)(iii)(B)  of  this  section. 
Vehicles  found  to  not  do  so  under  the 
provisions  of  paragraph  (e)  of  this 
section  will  be  subject  to  recall  per  the 
provisions  of  paragraph  (e)  of  this 
section. 

(e)  Enhanced  in-use  recall  provisions. 

(1)  Except  as  otherwise  provided  in 
paragraph  (e)  of  this  section,  the 
provisions  of  subpart  S  or  40  CFR  part 
85.  and  the  associated  established 
practices  of  EPA,  shall  apply  to  the 
recall  of  vehicles  subject  to  the 
requirements  of  this  section. 

(2)  Vehicle  selection.  Vehicles  shall  be 
selected  by  EPA  for  purposes  of  recall 
testing  from  the  portion  of  the  vehicle 
population  subject  to  enhanced 
inspection  and  maintenance  testing 
described  in  §  52.2963.  EPA  may  test 
vehicles  at  any  time  or  mileage  within 
their  applicable  useful  life. 

(3)  Vehicle  testing,  (i)  Selected 
vehicles  will  be  tested  unless  EPA 
determines  that  a  selected  vehicle(s)  has 
been  subjected  to  obvious  abuse  or 
tampering. 

(ii)  For  purposes  of  paragraph  (e)  of 
this  section,  obvious  abuse  or  tampering 
includes  the  following  conditions: 

(A)  The  presence  ofless  than  one  half 
of  the  recommended  volume  of  motor 
oil  in  the  engine  crankcase; 

(B)  The  deliberate  removal  of  the 
catalyst  or  evaporative  canister; 

(C)  The  addition  of  a  turbocharger  to 
a  naturally  aspirated  engine; 

(D)  The  presence  of  damage  to  the 
engine  or  emission  controls  resulting 
from  a  vehicular  accident;  and 

(E)  Other  factors  which  the 
Administrator  may  consider  appropriate 
for  determining  the  presence  of  obvious 
abuse  or  tampering. 

(iii)  The  manufacturer  may  be  present 
at  the  time  of  vehicle  procurement  and 
testing  and  request  that  a  vehicle  not  be 
tested  due  to  obvious  abuse  or 
tampering.  The  Administrator  may 
request  that  such  a  request  from  a 


manufacturer  be  supported  by 
appropriate  documentation,  though  the 
final  determination  rests  with  the 
Administrator. 

(iv)  Vehicles  that  EPA  determines 
have  been  subject  to  obvious  abuse  or 
tampering  will  be  removed  from  the  test 
sample. 

(v)  EPA  will  test  vehicles  in  the 
condition  in  which  the  vehicles  are 
received  from  the  owner.  No  repair  or 
maintenance  will  be  conducted  on  the 
vehicle  prior  to  testing. 

(vi)  Vehicles  shall  be  tested  according 
to  the  same  test  procedures  prescribed 
in  paragraph  (c)  of  this  section. 

(4)  (i)  Discretionary  recall  authority. 
Based  on  the  criteria  contained  in  40 
CFR  85.1802.  the  Administrator  may 
determine  that  a  nonconformity  with  an 
applicable  standard  under  paragraph  (c) 
of  this  section  exists  for  a  vehicle  engine 
family.  In  addition,  the  Administrator 
may  make  such  a  determination  of 
nonconformity  when  the  average 
emissions  of  the  test  vehicles  for  any 
pollutant  exceeds  the  applicable  recall 
emission  standard  specified  in 
paragraph  (c)  of  this  section. 

(ii)  Any  vehicle  recall  conducted  by  a 
manufacturer  under  paragraph  (e)  of  this 
section  shall  apply  to  all  vehicles  of  the 
affected  engine  family  which  have  been 
sold  in  the  State  of  California. 

(5)  (i)  Prohibitions.  Should  the 
Administrator  make  a  determination  of 
nonconformity  under  paragraph  (e)(4)  of 
this  section: 

(A)  The  Secretary  of  State  of 
Cahfomia,  the  California  Department  of 
Motor  Vehicles,  its  employees,  and  any 
other  persons  representing  the  State  of 
California  are  prohibited  from 
registering  any  vehicle  covered  by  this 
nonconformity  unless  evidence  is 
presented  that  the  required  remedies 
have  been  performed  on  that  vehicle; 
and 

(B)  Operators  of  motor  vehicles 
covered  by  this  nonconformity  are 
prohibited  from  registering  the  vehicle 
without  first  obtaining  the  required 
remedies  for  their  vehicle. 

(ii)  The  penalties  contained  in  Section 
43016  of  the  California  Health  and 
Safety  Code  for  the  failure  by  a  vehicle 
owner  to  have  needed  repairs  made  to 
a  recalled  vehicle  shall  apply  to  the 
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failure  by  a  vehicle  owner  to  have 
noocled  repairs  made  to  a  recalled 
vehicle  under  paragraph  (e)  of  this 
section. 

(0  I/M-based  selective  recall 
requirements. 

(l)  Liability  for  l/M-related  repairs. 

(i)  Except  as  noted  in  paragraphs  (f)(1) 
(v)  and  (vi)  of  this  section,  the 
manufacturer  of  a  vehicle  shall  be 
responsible  for  its  repair  sufficient  for  it 
to  pass  an  emission  inspection 
performed  as  part  of  a  FIP  I/M  program, 
including  the  enhanced  in-use  I/M 
standards  specified  in  paragraph  (f)(2)  of 
this  section,  and  for  obtaining  official 
certification  of  the  successful  passage  of 
the  above  emission  inspection  (i.e., 
rtipeat  test)  if: 

(A)  That  vehicle  has  failed  an 
emission  inspection  performed  as  part 
of  ja  FIP  I/M  program  for  the  pollutant 
foT!  which  the  I/M  based  selective  recall 
liability  threshold  has  been  exceeded  in 
paragraph  (f)(l)(i)(B)  of  this  section;  and 

(B)  At  least  one  model  year's  sales  of 
that  vehicle's  exhaust  engine  family  has 
exceeded  a  liability  threshold  for  either 
HC  or  NOx  em.issions,  as  defined  in 
paragraph  (f)(4)  of  this  section. 

Cai)  This  liability  shall  begin  30  days 
aftj-r  receipt  of  notification  of 
ex(ieedance  of  a  habihty  threshold  from 
tha  Administrator. 

(iii)  (A)  The  vehicle  manufacturer 
sh$U  be  liable  to  remedy  the  defects  and 
forjthe  repairs  necessary  for  the  vehicle 
to  j>Bss  all  aspects  of  an  emission 
inspection  which  is  part  of  a  FIP  I/M 
program  applicable  to  that  vehicle  at  the 
tinie  of  the  failure  of  the  L/M  emission 
insbection  referred  to  in  paragraph 
(n(^3(i)vA.)  of  this  section,  regardless  of 
wh|Either  the  liability  threshold  for  only 
one  of  the  two  pollutants  was  exceeded 
or  both  were  exceeded. 

(B)  At  minimum,  manufacturers  must 
allow  the  repairs  required  under 
paragraph  (fi(l)(i)  of  this  section  to  be 
performed  at  any  of  its  manufacturer 
authorized  repair  facilities.  Nothing 
herp  shall  be  construed  to  limit  the 
performance  of  such  repairs  to  only 
maiiufacturor  dealerships. 

(jv)  In  performing  the  repairs 
conducted  under  this  section,  Uie 
maliufacturer  shall  promptly  schedule 
and  expeditiously  repair  the  vehicle.  In 
doijig  so,  the  manufacturer  shalj  provide 
a  lojaner  vehicle  of  equivalent  or  better 
quaility  free  of  charge  to  the  owner  of  the 
vehicle  being  repaired: 

(A)  During  the  period  of  lime  when 
the  Ivehicle  is  at  the  manufacturer 
authorized  repair  facility  whenever  the 
repairs  will  require  more  than  one  day 
to  complete,  or 

O)  Starting  14  days  after  the  vehicle 
owTier  initially  contacted  the 


manufacturer  authorized  repair  facility 
regarding  the  repair  of  the  vehicle  and 
continuing  to  the  time  the  vehicle  is 
delivered  to  the  vehicle  owner  along 
with  official  certification  that  the 
vehicle  has  successfully  passed  the 
repeat  emission  inspection,  if  the 
vehicle  has  not  already  been  so 
delivered  by  this  time. 

(v)  (A)  In  lieu  of  performing  the 
repairs  required  in  paragraph  (f)(l){i)  of 
this  section,  a  manufacturer  may 
purchase  the  vehicle  and  remove  it  from 
use  in  California. 

(B)  The  manufacturer's  responsibility 
for  performing  the  repairs  required  in 
paragraph  (fl(l)(i)  of  this  section  ends  if 
the  vehicle  owner  declines  to  sell  the 
vehicle  to  the  manufacturer  at  a  price 
equal  to  Average  Retail  Value  listed  in 
the  N.A.D.A.  Official  Used  Car  Guide 
published  by  the  National  Automobile 
Dealers  Used  Car  Guide  Co..  8400 
VVestpark  Dr..  McLean,  V.^  22102-9985 
for  the  month  containing  the  date  of  the 
emission  inspection  failure  referred  to 
in  paragraph  (fl(l)(i)(A)  of  this  section 
ajid  for  the  smallest  geographical  area 
covered  by  the  above  Guide  which 
contains  the  area  covered  by  the  FIP  1/ 
M  program. 

(\i)  Exempted  repairs.  (A) 
Manufacturers  are  not  responsible  for 
repairs  to  vehicles  to  which  there  has 
been  obvious  abuse  or  tampering,  as 
defined  in  paragraph  (e)(3)(i)  of  this 
section  and  determined  by  the  FIP  I/M 
program  test  provider. 

(B)  Manufacturers  are  not  responsible 
for  repairs  of  vehicles  that  have 
exceeded  their  useful  life. 

(2)  Applicable  enhanced  in-use  I/M 
standards. 

(i)  (A)  The  enhanced  in-use  I/M 
standards  for  exhaust  HC  emissions 
specified  in  paragraph  (c)  of  this  section 
shall  be  substituted  for  the  exhaust  HC 
emission  standards  specified  in 
appendix  2  of  §  52.2963  for  all  vehicles 
of  an  exhaust  engine  family  if  at  least 
cne  model  year's  sales  of  ttat  exhaust 
engine  family  has  exceeded  a  liabihty 
threshold  for  HC  emissions,  as  defined 
in  oaragraph  (f)(4)  of  this  section. 

fB)  1  he  enhanced  in-use  I/M 
slandajds  for  NOx  emissions  specified 
in  paragraphs  (c)  of  this  section  shall  bo 
substituted  for  the  NOx  emission 
standards  specified  in  appendix  2  of 
§  52.2963  for  all  vehicles  of  an  exhaust 
engine  family  if  at  least  one  model 
year's  sales  of  that  exhaust  engine 
family  has  exceeded  a  Hability  threshold 
for  NOx  emissions,  as  defined  in 
paragraph  {f)(4)  of  this  section. 

(ii)  This  substitution  shall  begin  30 
days  after  the  date  on  which  notification 
from  the  Administrator  of  the 
exceedance  of  the  liability  threshold  is 


received  by  the  manager  of  the  affected 
1/M  test  facility. 

(3)  Notification  to  Vehicle  Owners. 
Immediately  following  the  failure  of  an 
emission  inspection  for  a  pollutant  (i.e., 
HC  or  NOx)  by  a  vehicle  for  which  the 
FIP  I/M  program  test  provider  has 
received  notification  of  exceedance  of  a 
liability  threshold  per  paragraph  (f)(2)  of 
this  section  for  that  pollutant,  the 
certifed  emission  inspector  shall; 

(i)  Determine  whetlier  or  not  the 
vehicle  has  been  obviously  abused  or 
tampered  with,  per  paragraph  (e)(3)(ii) 
of  this  section, 

(ii)  if  the  vehicle  was  not  obviously 
abused  or  tampered  with,  inform  the 
vehicle  owTier  (or  the  vehicle  operator 
present  at  the  test)  that  the  vehicle 
manufacturer  is  responsible  for  remedial 
repairs,  and 

(iii)  Provide  the  vehicle  owner  with  a 
UTiften  copy  of  the  test  results  and  the 
determination  that  the  vehicle  was  not 
obviously  abused  or  tampered  with. 
This  document  shall  be  signed  by  the 
certified  emission  inspector  and  the 
manager  or  an  assistant  manager  of  the 
FIP  I/M  test  facility. 

(4 )  Exceedance  of  an  l/M-based 
selective  recall  liability  threshold. 

(i)  The  liability  threshold  is  5.0 
percent  for  vehicles  that  have  not 
e,xceeded  50.0  percent  of  their  useful 
life  and  10.0  percent  for  vehicles  that 
have  not  exceeded  100.0  percent  of  their 
full  useful  life. 

(ii)  An  exhaust  engine  family  is 
deemed  to  have  exceeded  the  hability 
threshold  for  NOx  or  HC  if  the  NO^  or 
HC  failure  rate  for  any  model  year  of 
that  exhaust  engine  family,  per 
paragraph  (f)(5)  of  this  section,  exceeds 
the  half-  or  full-hfe  hability  threshold  at 
any  time,  after  three  months  of  data 
have  been  submitted  for  that  model 
year's  vehicles.  Exceedance  of  the 
liability  thresholds  for  HC  and  NOx  are 
determined  independently. 

(5)  Calculation  of  failure  rates. 

(i)  The  failure  rate  (in  percent)  for  a 
specific  pollutant  for  each  model  year  of 
each  e.xhaust  engine  family  will  consist 
of  the  total  number  of  faiUng  vehicles 
for  that  pollutant  divided  by  the  total 
number  of  vehicles  multiplied  by  100, 
where: 

(A)  The  total  number  of  vehicles 
refers  to  the  sura  of  all  vehicles  from  a 
specific  model  year  and  exhaust  engine 
family  which  have  been  tested  in  a  FIP 
I^  program, 

(B)  The  total  number  of  failing 
vehicles  includes  those  vehicles 
included  under  paragraph  (f)(5)(i)(A)  of 
this  section  which: 

(I)  At  any  time  exceeded  the 
applicable  IM240  exhaust  NOx  standard 
specified  in  paragraph  (c)(l)(vi)  or 
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(c)(2)(iv)  of  this  section,  as  applicable, 
(considered  a  failure  for  NOx);  or 

(2)  At  any  time  exceeded  the 
applicable  'lM240  exhaust  HC  standard 
specified  in  paragraph  (c)(l)(vi)  or 
(c){2)(iv)  of  this  section,  as  applicable, 
or  failed  either  the  purge  or  pressure 
functional  tests  described  in  §  52.2963(t) 
and  (u).  respectively  (considered  a 
failure  for  HC). 

(C)  Separate  failure  rates  for  each 
pollutant  will  be  calculated  for  vehicles 
which  have  not  exceeded  50.0  percent 
of  their  full  useful  Hfe  and  for  vehicles 
which  have  not  exceeded  100.0  percent 
of  their  full  useful  life. 

(D)  Failure  rates  shall  be  expressed  as 
a  percentage,  rounded  to  one  figure  after 
the  decimal. 

(ii)  On  a  monthly  basis,  the 
Administrator  will  calculate  the  HC  and 
NOx  failure  rates  for  each  exhaust 
engine  family  and  notify  each  vehicle 
manufacturer,  as  applicable,  of  the 
results  for  their  engine  families. 

(iii)  Within  thirty  days  after  a  liability 
threshold  for  an  exhaust  family  has  been 
determined  to  be  exceeded,  the 
Administrator  shall,  by  registered  mail, 
notify  the  manufacturer  of  the  affected 
vehicles  and  managers  of  enhanced  I/M 
test  facilities  required  to  meet  the 
requirements  of  §  52.2963. 

(g)  Enhanced  ILEV  fleet  program. 

(1)  Fleet  operators  which  control  10  or 
more  vehicles  which  operate  at  any  time 
in  the  South  Coast  Air  Basin 
Nonattairunent  Area  for  Ozone  as 
defined  in  40  CFR  81.305  shall 
determine  whether  they  are  a  covered 
fleet  operator.  This  determination  is  to 
be  made  as  follows: 

(i)  The  fleet  operator  shall  not  count 
the  following  types  of  vehicles: 

(A)  Vehicles'with  a  GV\VR  greater 
than  26,000  pounds; 

(B)  Law  enforcement  and  other 
emergency  vehicles; 

(C)  Nonroad  vehicles; 

(D)  Vehicles  garaged  at  a  private 
residence.lhat  are  not  centrally  fueled; 

(E)  Vehicles  held  for  lease  or  rent  to 
the  general  public; 

(F)  Vehicles  held  for  sale  by  motor 
vehicle  dealers  (including 
demonstration  vehicles);  and 

(G)  Vehicles  used  for  motor  vehicle 
manufacturer  product  demonstrations 
and  tests. 

-  (ii)  Fleet  operators  shall  determine  the 
number  of  vehicles  not  exempted  in 
paragraph  (g)(l)(i)  of  this  section  that 
can  be  centrally  fueled  (as  defined  in  40 
CFR  88.302-94). 

(iii)  If  a  fleet  operator  determines 
under  paragraph  (g)(l)(ii)  of  this  section 
that  10  or  more  non-exempt  vehicles 
can  be  centrally  fueled,  then  the  fleet 
operator  shall  be  considered  to  be  a 
covered  fleet  operator 


(2)  Except  as  provided  in  paragraph 
(g](3)  of  this  section,  covered  fleet 
operators  acquiring  vehicles  to  replace 
vehicles  meeting  the  provisions  of 
paragraph  (g)(1)  of  this  section,  or 
acquiring  additional  vehicles  which 
meet  the  same  provisions,  shall  acquire 
a  number  of  enhanced  ILEVs  equal  to 
the  number  of  such  vehicles  acquired 
multiplied  by  the  appropriate 
percentage  as  follows: 

(i)  For  model  year  1999  light-duty 
vehicles,  light-duty  trucks,  and 
medium-duty  vehicles,  50  percent; 

(ii)  For  model  year  2000  and  later 
light-duty  vehicles,  light-duty  trucks, 
and  medium-duty  vehicles.  70  percent. 

(3)  Enhanced  ILEV  purchase  credits. 
Covered  fleet  operators  may  satisfy  the 
enhanced  ILEV  purchase  requirements 
provided  in  paragraph  (g)(2)  of  this 
section  wholly  or  in  part  by  redeeming 
an  appropriate  number  of  enhanced 
ILEV  purchase  credits.  Enhanced  ILEV 
purchase  credits  may  be  generated  as 
follows: 

(i)  A  covered  fleet  operator  which 
purchases  enhanced  ILEVs  in  excess  of 
the  enhanced  ILEV  purchase 
requirement  may  receive  one  enhanced 
ILEV  purchase  credit  for  each  excess 
vehicle;  and 

(ii)  A  covered  fleet  operator  which 
purchases  enhanced  ILEVs  earlier  than 
required  may  receive  one  enhanced 
ILEV  purchase  credit  for  each  such 
vehicle. 

(iii)  The  Administrator  shall  issue  a 
credit  document  or  documents  to  a 
covered  fleet  operator  which  requests 
enhanced  ILEV  credit  or  credits  and 
which  provides  evidence  of  the 
appropriate  purchases. 

(iv)  The  Administrator  shall  approve 
the  reduction  of  any  covered  fleet 
operator's  enhanced  ILEV  purchase 
requirement  by  a  number  equal  to  the 
number  of  credits  presented  to  the 
Administrator  for  redemption,  subject  to 
confirmation  of  the  legitimacy  of  the 
credit  documents  so  presented. 

(4)  Reporting.  Fleet  operators  which 
control  10  or  more  vehicles  which 
operate  at  any  time  in  the  South  Coast 
Air  Basin  Nonattainment  Area  for 
Ozone  as  defined  in  40  CFR  81.305  shall 
submit  the  following  information  to  the 
Administrator  by  January  1  of  each  year 
begiiming  January  1999: 

(i)  Total  number  of  vehicles  operated 
in  the  covered  area; 

(ii)  Numbers  of  vehicles  by  class  (e.g.. 
LDV.  LDT)  and  fueling  characteristics 
(e.g..  centrally  fueled)  acquired  during 
the  previous  calendar  year; 

(iii)  Numbers  of  vehicles  by  class  and 
fueling  characteristics  expected  to  be 
acquired  in  the  coming  calendar  year; 


(iv)  Numbers  of  enhanced  ILEVs 
purchased  during  the  previous  calendar 
year  and  expected  during  the  coming 
calendar  year; 

(v)  Vehicle  Information  Numbers 
(VINs)  and  engine  family  designations 
(see  40  CFR  86.092-24)  for  each  of  the 
vehicles  reported  in  paragraphs  (g){4)(ii) 
through  (iv)  of  this  section. 

(vi)  The  identity  of  the  responsible 
party  which  has  control  of  vehicle 
acquisition  decisions;  and 

(vii)  The  covered  fleet  operator's 
calculated  minimum  purchase 
requirement  from  paragraph  (g)(2)  of 
this  section. 

(5)  Violations.  The  following  shall  be 
considered  violations  of  the  enhanced 
ILEV  fleet  program: 

(i)  Failure  to  submit  required  data  to 
the  Administrator; 

(ii)  Failure  to  meet  the  appropriate 
purchase  requirements;  or 

(iii)  Counterfeiting  or  commerce  in 
counterfeit  enhanced  ILEV  purchase 
credit  documents. 

(6)  Penalties.  Any  person  which  the 
Administrator  finds  in  violation  of  the 
provisions  of  paragraph  (g)(4)(v)  of  this 
section  shall  be  subject  to  a  civil  penalty 
of  not  more  than  $25,000. 

§  52.2963    Enhanced  inspection/ 
maintenance  program. 

(a)  Applicability  of  40  CFR  part  51. 
subpart  S.  For  the  purposes  of  this 
section,  except  as  otheruise  provided, 
the  definitions  and  requirements  of  40 
CFR  part  51.  subpart  S  (Inspection/ 
Maintenance  Program  Requirements) 
apply. 

(b)  Additional  definitions. 
Centralized  inspection  network  means 

a  network  of  vehicle  inspection  facilities 
owned  and  operated  by  a  single, 
identifiable  entity,  such  as  a  state  or 
other  governmental  entity,  or  an  agreed 
upon  agent  of  a  state  or  other 
governmental  entity. 

Certificate  of  compliance  means  a 
serially  numbered  instrument  (either 
paper-based  or  electronic)  indicating 
that  a  vehicle  has  met  the  requirements 
of  this  section,  either  by  passing  all 
applicable  emission  tests,  or  by  being 
granted  a  waiver  (see  "Waiver"  in 
paragraph  (b)  of  this  section. 

Certified  emission  inspector  means  a 
person  who  has  successfully  completed 
all  necessary  training  and  who  is 
certified  by  the  Administrator  or  his/her 
designee  as  qualified  to  perform 
emission  inspections  on  subject 
vehicles.  Such  certification  must  be 
periodically  renewed,  and  is  subject  to 
suspension  and  permanent  revocation 
as  a  result  of  violating  the  requirements 
of  this  section. 

Emission  inspection  means  the  full 
range  of  emission-related  inspections  a 
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vehicle  is  subject  to  as  a  result  of 
partjicipating  in  an  I/M  program, 
including  the  samphng  and  analysis  of 
tailpipe  exhaust,  purge  and  pressure 
testing  of  the  evaporative  system,  and 
any  [visual  inspections  for  the  presence 
and'proper  connection  of  specific 
emission  control  devices. 

Emission  inspection  test  report  means 
an  automated  report  of  a  vehicle's 
emission  inspection  results,  coded  to  a 
specific  vehicle  through  the  use  of 
unambiguous  vehicle  identifiers,  such 
as  the  license  plate  number  and  vehicle 
identification  number  (VIN).  The 
emission  inspection  test  report  is  a 
separate  document  and  distinguished 
from  the  certificate  of  compliance  by 
virtue  of  the  fact  that  a  test  report  shall 
not  be  accepted  as  valid  for  registration 
purposes. 

Enhanced  I/M  program  means  a 
program  meeting  the  enhanced  I/M 
performance  standard  as  established 
under  EPA's  I/M  rule  (40  CFR  51.351). 

Farm  equipment  means  a  vehicle 
designed  or  adapted  and  determined  by 
the  Administrator  to  be  used  exclusively 
for  agricultural  operations  and  only 
incidentally  operated  or  moved  upon 
highways. 

Gross  vehicle  weight  rating  (GVWR) 
means  the  value  specified  by  the 
manufacturer  on  the  Federal  weight 
certification  label  as  the  loaded  weight 
of  a  single  vehicle.  For  the  purposes  of 
the  FIP's  I/M  program,  California- 
certified  vehicles  shall  be  considered  to 
fall  under  the  same  gross  vehicle  weight 
ratings  as  comparable,  49-state  vehicles. 

Heavy-duty  vehicles  means  trucks 
weighing  more  than  8.500  pounds 
GVWR. 

Light-duty  trucks  1  (LDTl)  means 
trucks  weighing  less  than  6,000  pounds 
GVWR. 

Light-duty  trucks  2  (LDT2)  means 
trucks  weighing  from  6,000  to  8,500 
pounds  GVWR. 

Light-duty  vehicles  means  passenger 
cars  or  multi-purpose  vehicles  weighing 
less  than  6,000  pounds  GVWR. 

Onboard  diagnostic  device  (OBD) 
means  a  system  for  monitoring  the  in- 
use  emission  perfonnance  of  a  vehicle 
which  provides  feedback  to  the  driver 
concerning  actual  or  potential 
malfunctions  through  the  illumination 
of  a  malfunction  indicator  light  (MIL). 
The  event  triggering  MIL  illumination  is 
also  stored  on  the  OBD  computer  as  a 
trouble  code  which  can  be  downloaded 
at  a  vehicle  testing  or  repair  facility. 

Owrsight  contractorfs)  means  a 
contractor  or  contractors  who  have  been 
awarded  a  contract  by  the  Administrator 
to  conduct  and  report  the  results  of 
overt  and  covert  audits  of  the  test 
provider(s)  sites  and  personnel.  The 


information  generated  by  the  oversight 
contractor  shall  be  used  by  the 
Administrator  to  substantiate 
enforcement  actions  taken  by  EPA 
against  the  test  provider  and  its 
employees. 

Qualifying  repairs  means  those 
vehicle  repairs  necessary  to  correct  the 
deficiencies  which  resulted  in  a 
vehicle's  failure  of  an  emissions 
inspection  and  which  count  toward  the 
minimum  dollar  amount  required  before 
a  waiver  may  be  issued.  For  those 
repairs  where  repair  or  replacement  of 
emission-related  parts  requires 
replacement  of  other  non-emission 
related  equipment  constructed  as  one 
indivisible  unit  by  the  manufacturer,  the 
total  replacement  costs  or  repair  costs 
may  be  counted  toward  qualifying 
repairs. 

Recognized  repair  facility  means  a 
business  engaged  in  the  diagnosis  and 
repair  of  automotive  engines  and  related 
systems. 

Recognized  repair  technician  means  a 
person  who  has  received  and  has  proof 
of  formal  training  in  the  diagnosis  and 
repair  of  automotive  engines  and  related 
systems,  or  holds  a  valid  license  issued 
by  the  Cafifomia  Bureau  of  Automotive 
Repair,  or  is  employed  by  a  recognized 
repair  facility  primarily  for  the  purpose 
of  diagnosing  and  repairing  automotive 
engines  and  their  related  systems. 

Remote  Sensing  Devices  (RSD)  means 
a  transportable  system  of  devices 
designed  for  the  remote  gathering  of 
vehicle  emissions  and  identification 
data  while  vehicles  are  being  operated 
on  public  roads. 

Special  mobile  equipment  means 
vehicles  not  designed  or  used  primarily 
for  the  transportation  of  persons  or 
property  and  only  incidentally  operated 
or  moved  over  a  highway,  including 
ditch  digging  apparatus;  well  boring 
apparatus;  earth  moving  and  road 
construction  and  maintenance 
machinery,  such  as  asphalt  spreaders, 
bituminous  mixers,  bucket  loaders, 
ditchers,  graders,  finishing  machines, 
road  rollers,  scarifiers,  earth  moving 
carryalls,  scrapers,  power  shovels  and 
draglines;  and  self-propelled  cranes  and 
tractors,  other  than  truck  tractors.  The 
term  does  not  include  house  trailers; 
dump  trucks;  truck-moimted  transit 
mixers,  cranes  or  shovels;  or  other 
vehicles  designed  for  the  transportation 
of  persons  or  property  to  which 
machinery  has  been  attached. 

Test  provideiis)  means  one  or  more 
entities  with  whom  the  Administrator 
has  entered  into  a  legal  agreement,  for 
the  purposes  of  providing  vehicle 
emission  testing  and  other  FIP  I/M 
program  activities  except  those 
activities  which  would  clearly 


constitute  a  conflict  of  interest  or  are 
otherwise  impractical,  such  as  overt  and 
covert  auditing  of  the  testing  element, 
program  effectiveness  evaluation,  and 
enforcement.  As  part  of  this  legal 
agreement,  the  test  provider(s)  would  be 
reimbursed  for  operating  expenses  and 
allowed  a  reasonable  profit  by  way  of  a 
test  fee  to  be  collected  directly  from 
motorists  at  the  time  of  testing. 

Transient  test  means  a  vehicle 
emission  test  in  which  exhaust 
emissions  are  sampled  and  analyzed 
under  conditions  simulating  actual  on- 
road  driving  conditions,  including  the 
use  of  loaded  operation  simulation,  and 
a  standardized  driving  cycle.  For  the 
purposes  of  the  FIP  I/M  program,  a 
transient  test  known  as  the  IM240  shall 
be  used  for  vehicle  exhaust  emissions 
testing. 

Unsafe  condition  means  a  defect, 
malfunction  or  other  condition  of  a 
vehicle  which  may  expose  an  emission 
inspector  to  harm  in  the  performance  of 
an  emission  inspection  of  that  vehicle. 
A  vehicle  which  is  presented  for  testing 
in  an  unsafe  condition  may  be  rejected 
from  testing  until  such  time  as  the 
factors  contributing  to  the  vehicle's 
unsafe  condition  have  been  corrected. 

Vehicle  model  year  means  the  date  of 
manufacture  of  a  vehicle  as  specified  by 
the  vehicle  identification  number  (VIN), 
or,  if  this  number  is  not  available  or 
cannot  be  interpreted  for  the  year,  the 
annual  production  period  of  the  vehicle 
as  designated  by  the  manufacturer. 

IVa/ver  means  a  notation  on  the 
emission  inspection  certificate  of 
compliance  indicating  that  the 
requirement  of  passing  the  otherwise 
required  reinspection  test  has  been 
waived. 

(c)  Subject  vehicles.  Subject  vehicles  » 
include  all  model  year  1966  to  1998 
gasoline-fueled  vehicles  to  19,500 
pounds  GVWR  (including  vehicles  with 
engine-based  certification),  and  all 
model  year  1999  and  newer  vehicles  of 
all  fuel  types  to  14,000  pounds  GVWR 
(excluding  vehicles  with  engine-based 
certification  from  8,500  to  14,000 
pounds  GVWR)  which  are: 

(1)  Registered  in  or  required  to  be 
registered  in  a  FIP  I/M  program  area. 

(2)  Lea.sed  vehicles  with  registration 
or  titling  i^  the  name  of  an  equity  owner 
other  than  the  lessee  or  user  where  the 
motor  vehicle  is  registered  or  required 
to  be  registered  in  a  FIP  I/M  program 
area. 

(3)  Available  for  rent  in  a  FIP  I/M 
program  area  or  used  in  a  FIP  I/M 
program  area,  regardless  of  where  the 
vehicles  are  registered. 

(4)  part  of  a  Meet  registered  in  and/or 
primarily  operated  within  a  FIP  1/M 
program  area. 
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(5)  Federally-ovvned  vehicles  operated 
within  a  FIF  I'M  program  area,  with  the 
exception  of  tactical  military'  vehicles. 

(6)  Vehicles  owned,  leased  or 
operated  by  civilian  and  mihtary 
personnel  on  Federal  installations, 
except  for  vehicles  belonging  to  or 
operated  by  visiting  agency,  employee 
or  military  persormel  whose  stays  do 
not  exceed  a  total  of  60  calendar  days 
per  calendar  year. 

(d)  Exempted  vehicles.  Exempted 
vehicles  shall  include  \ehicles  operated 
or  registered  as  one  of  the  following: 

(1)  Special  mobile  equipment. 

(2)  Farm  equipment. 

(3)  Motorcycles. 

(4)  Motorized  pedalcycles. 

(5)  Vehicles  repossessed  by  a 
financier  or  debt  collector  through  the 
use  of  miscellaneous  motor  vehicle 
business  registration  plates.  This  vehicle 
exemption  will  no  longer  hold  once  a 
repossessed  vehicle  has  been  resold  or 
leased  or  is  otherwise  being  operated  on 
a  routine  basis  in  the  FIP  I/M  program 
area. 

(e)  Prohibitions.  (1)  The  Secretary  of 
State  of  California,  the  California 
Department  of  Motor  Vehicles,  its 
employees,  and  any  other  persons 
representing  the  State  of  California  are 
prohibited  from  reregistering  any 
subject  vehicle  registered  in  the  name  of 
an  ovNTier  or  lessee  whose  primary 
residence  is  located  within  one  of  the 
FIP  I/M  areas  unless  evidence  is 
presented  that  the  EPA  Administrator  or 
his/her  designee  has  issued  such  a 
vehicle  a  certificate  of  compliance  with 
or  a  waiver  from  the  applicable 
requirements  of  this  section. 

(2)  Operators  of  subject  motor 
vehicles  registered  in  the  FIP  I/M  areas 
are  prohibited  from  obtaining  vehicle 
registration  without  first  meeting  all 
applicable  FIP  I/M  program 
requirements. 

(3)  The  test  provider(s)  and  its 
employees,  as  part  of  an  agreement  with 
the  Administrator,  shall  be  prohibited 
from  the  intentional  improper  testing  or 
retesting  of  vehicles  subject  to  the  FIP 
I/M  program. 

(f)  Commencement  date.  The 
enhanced  I/M  program,  as  described  in 
this  section,  will  commence  with  100 
percent  vehicle  testing  coverage  on 
January  1,  1997.  Given  the  lateness  of 
this  starting  date,  no  phase-in  of  vehicle 
coverage  shall  be  assumed,  contrary  to 
the  provisions  of  40  CFR  51.373. 

(g)  Vehicle  emission  inspection  cycle. 
(1)  Biennial  inspection.  Vehicles 

subject  to  the  current  California  I/M 
program  which  are  registered  in  the  FIP 
i/M  areas  shall  be  subject  to  the  FIP  1/ 
M  program  and  will  be  tested  on  the 
same  bieruiial  schedule  as  is  currentlv 


used,  with  the  exception  that  such 
vehicles  shall  go  to  official  FIP  I/M 
program  test  provider(s)  for  valid 
testing.  New  vehicles  which  are 
registered  in  the  FIP  I/M  areas  shall  be 
tested  in  the  next  even  numbered 
calendar  year  after  the  initial  titling  if 
the  model  year  is  even,  or  in  the  next 
odd  numbered  calendar  year  after  the 
initial  titling  if  the  model  year  is  odd, 
and  shall  be  subject  to  regular  FIP  I/M 
testing  every  two  years  thereafter.  Once 
a  vehicle  has  been  tested  as  part  of  the 
FIP  I/M  program,  it  will  remain  on  the 
same  biennial  testing  schedule  until 
such  time  as  the  FIP  I/M  program  is 
discontinued.  The  sale  of  a  vehicle  shall 
not  change  that  vehicle's  regularly 
scheduled  testing  date.  Vehicles 
previously  registered  in  California  but 
outside  the  FIP  I/M  areas  which  move 
into  a  FIP  I/M  area  shall  be  tested  in 
time  to  meet  the  I/M  requirement  for 
their  first  registration  as  residents  of  a 
FIP  1/M  area,  and  shall  be  tested  every 
two  years  thereafter. 

(2)  Out-of-cycle  inspection.  Vehicles 
otherwise  subject  to  the  FIP  I/M 
program's  requirements  which  are 
targeted  as  potential  high  emitters  as  a 
result  of  RSD  detection  must  be 
presented  for  an  enhanced  I/M 
inspection  within  30  days  of 
notification  of  the  failure  (or  sooner,  if 
the  regularly  scheduled  inspection 
deadline  occurs  first).  If  the  vehicle  fails 
this  confirmatory  test,  it  shall  be  subject 
at  that  time  to  the  same  repair,  retest, 
and  waiver  requirements  as  apply  to 
vehicles  which  fail  the  regularly 
scheduled  biennial  inspection.  Failure 
to  comply  with  this  out-of-cycle  testing 
requirement  shall  result  in  the 
assessment  of  a  late  fee  to  be  collected 
prior  to  testing  whenever  the  vehicle  is 
next  presented  for  regular  testing.  A  late 
fee  of  $10  will  be  assessed  for  each  full 
week  past  the  testing  deadline.  Being 
subject  to  an  out-of-cycle  inspection 
does  not  change  the  deadline  for  the 
vehicle's  regularly  scheduled  biennial 
inspection,  unless  it  occurs  within  30 
days  of  the  out-of-cycle  test. 

(h)  Notification  of  requirement  for 
emission  inspection.  A  letter  of 
notification  shall  be  sent  to  subject 
vehicle  owners  or  lessees  such  that  the 
letter  shall  have  been  received  by  the 
individual  owner  or  lessee  no  later  than 
45  days  prior  to  the  regularly  scheduled 
test  deadline  and  no  later  than  30  days 
prior  to  an  out-of-cycle  confirmatory  test 
deadline.  In  the  case  of  the  out-of-cycle 
inspection  requirement,  the  notification 
shall  be  sent  by  registered  mail  to 
ensure  documentation  of  the  owner  or 
lessee's  receipt  of  notification. 

(i)  Emission  inspection  period.  The 
period  during  which  a  subject  vehicle 


may  be  presented  for  an  !/M  inspection 
shall  be  stated  on  the  emission 
inspection  notification  form  along  with 
the  deadline  for  completing  the 
inspection  process.  .Subject  vehicles 
presented  for  an  initial  inspection  or 
reinspection  after  the  time  period 
shown  on  the  emission  inspection 
notification  shall  be  charged  a  late  fee 
of  $10  for  each  fidl  week  that  a  vehicle 
is  late.  This  late  fee  shall  be  collected 
prior  to  the  initiation  of  testing, 
(j)  Inspection  failure. 

(1)  If  a  subject  vehicle  fails  any  phase 
of  the  enhanced  emission  inspection, 
the  vehicle  owner  shall  have  the  vehicle 
repaired  and  submit  the  vehicle  for 
retesting  along  with  a  repair  form 
supplied  by  the  test  provider  (to  be 
completed  by  the  vehicle  repair 
provider).  No  reinspection  shall  occur 
without  a  completed  repair  form. 

(2)  If  the  subject  vehicle  fails  the 
retest,  and  it  otherwise  meets  the  waiver 
requirements  for  enhanced  I/M 
programs  addressed  under  40  CFR 
51.360(a).  the  vehicle  owner  may  apply 
for  a  waiver. 

(k)  Enhanced  I/M  program 
requirements.  The  FIP  I/M  program 
design  shall  include  the  following 
program  elements: 

(1)  Network  type.  Testing  shall  be 
performed  through  a  centralized  system 
of  official  emission  inspection  stations 
which  shall  be  operated  by  one  or  more 
test  provider(s)  under  agreement  with 
the  Administrator. 

(2)  Test-only.  Official  emission 
inspection  stations  shall  conduct 
vehicle  emission  testing  only  and  shall 
not  perform  vehicle  repairs,  except  to 
restore  the  vehicle  to  the  as-received 
condition  after  testing  (including  the 
reattachment  of  hoses  disconnected  for 
the  evaporative  system  check).  Official 
emission  inspection  stations  shall  meet 
all  the  requirements  for  test-only 
stations  established  in  40  CFR  51.353. 

(3)  Geographic  coverage.  The  FIP  I/M 
program  shall  cover  the  same 
geographic  areas  within  the  Sacramento. 
Ventura  and  South  Coast  FIP  areas  as 
are  covered  by  the  existing  California 
Smog  Check  program  as  of  [Insert  date 
of  publication  of  the  final  rule].  (See  40 
CFR  part  52.  subpart  GGG,  appendix  A 
for  a  detailed  listing  of  I/M  FIP  area 
coverage  by  zip  code.) 

(4)  Exhaust  emission  test  type.  All 
1966  and  newer  subject  vehicles  shall 
be  tested  using  the  IM240  transient  mass 
emission  test  as  specified  by  EPA 
guidance  and  regulation. 

(5)  Emission  control  device  visual 
inspection.  All  1971  and  newer  subject 
vehicles  shall  be  visually  inspected  for 
the  presence  and  proper  connection  of 
the  air  pump  and  positive  crankcase 
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\e  ntilation  (PCV)  systems.  The  visual 
i  ispection  of  thcbe  components  shaJl  be 
c  [  nductod  in  compliance  with 
f  locedures  estabhbhed  hy  EPA  guidance 
ard  regulation. 

(6)  Evaporative  system  tests.  All  1971 
ard  newer  subject  vehicles  shall  be 

s  J  bject  to  an  evaporative  system 
f  I  Fissure  test  and  an  evaporative  system 
pi  rgo  tost  conducted  as  specified  by 
F  F  A  guidance  and  regulation. 

[7)  Onroad  testing.  Onroad  testing 

s  )all  be  conducted  on  approximately  10 
pFrcent  of  the  subject  fleet  using  RSD  on 
ai  annual  basis.  Subjpct  vehicles  have 
b  3  3n  targeted  by  RSD  as  potential  high- 
e  1  litters  shall  be  subject  to  pot-of-cycle 
U  •  ting  requirements  as  specified  in 
p  3  ragraph  (t)  of  this  section. 

1)  Documentation  of  compliance  for 
V  ipicles  operated  on  Federal 
installations.  Federal  installations 
located  within  the  FIP  I/M  program  area 
shall  provide  annual  documentation  of 
proof  of  compliance  with  paragraphs 
(c)(5)  and  (c)(6)  of  diis  section  to  EPA. 
This  documentation  shall  be  updated 
periodically,  but  at  least  once  per 
iijspection  cycle.  The  installation  shall 
u$e  one  of  the  following  methods  to 
t!^tablish  proof  of  compliance: 

(l)  Presentation  of  a  valid  certificate 
of  compliance  with  or  waiver  from  the 
FlP  I/M  program  or  a  comparable  I/M 
peogram  (i.e..  one  meeting  the  enhanced 
I/M  performance  standard  as  set  forth  in 
40  CFR  51.351).  In  the  event  the  FIP  1/ 
M.  program  adopts  an  electronic-based 
instrument  for  certifying  vehicle 
ccitpliance.  the  test  provider(s)  shall 
m  ike  arrangements  for  issuing  a  special 
"Federal  vehicle."  paper-based 
certificate  of  compliance.  Such  a 
certificate  of  compliance  shall  clearly 
re  id  "Not  Valid  for  Vehicle  Registration 
in  tihe  State  of  California"  in  a  point  size 
ancj  location  which  will  make  it 
irr  possible  to  remove  this  messiige 
witpout  destroying  the  certificate. 

i]  Presentation  of  proof  of  vehicle 
registration  for  each  vehicle  operating 
on  the  grounds  of  the  Federal 
installation  which  is  already  registered 
wi  thin  the  geographic  area  covered  by 
the  FIP  I/M  program. 

I  m)  Emission  inspection  criteria  for 
re  ncles  operated  with  miscellaneous 
mi'tor  vehicle  business  registration 
ph  \tes  or  dealer  registration  plates.  A 
subject  vehicle  which  displays  a 
miscellaneous  motor  vehicle  business 
redistration  plate  or  a  dealer  registration 
plate  shall  be  exempt  from  the 
requirements  for  emission  inspection 
until  it  reaches  two  years  of  age  (based 
on  model  year)  at  which  tliat  time  it 
shall  be  subject  to  emission  inspection, 
(n)  Repair  technician  training.  Repair 
tec  inician  training  shall  be  provided  to 


all  qualified  applicants.  This  training 
will  include,  at  a  minimum: 

( 1 )  Diagnosis  and  repair  of 
malfonctions  in  computer  controlled 
close-loop  vehicles. 

(2)  Application  of  emission  control 
theory  and  diagnostic  data  to  the 
diagnosis  and  repair  o/  failures  of  the 
transient  emission  test  and  the 
evaporative  system  function  tests. 

(3)  Utilization  of  diagnostic 
information  on  systematic  or  repealed 
failures  observed  in  the  transient 
emission  test  and  the  evaporative 
system  function  tests. 

(4)  Generalized  training  on  the 
various  subsystems  reliitnd  to  emission 
control. 

(0)  Emission  test  procedures. 
Emission  tests  and  functional  tests  shall 
be  subject  to  the  following 
requirements: 

(1)  Flexibly  fueled  vehicles  (i.e..  those 
capable  of  operating  both  on  gasoline 
and  other  fuels)  shall  at  a  minimum  be 
subject  to  testing  and  shall  be  tested 
while  operating  in  the  gasoline  mode 
unless  the  vehicle  is  never  operated 
with  gasoline. 

(2)  An  initial  test  is  the  emission  test 
that  occurs  the  first  time  in  a  test  cycle 
The  initial  test  shall  be  performed 
without  repair  or  adjustment  at  the 
emission  inspection  station  prior  to  the 
test,  except  as  provided  for  in  the 
evaporative  system  integrity  test.  An 
emission  inspection  performed  after 
failure  of  the  initial  test  in  a  test  cycle 
shall  be  considered  a  retest. 

(3)  An  official  ti^st.  once  initiated, 
shall  be  performed  in  its  entirety 
regardless  of  intermediate  outcomes 
except  in  the  case  of  an  invalid  test 
condition  or  unsafe  conditions. 

(4)  Tests  involving  measurements 
shall  be  perfonned  with  approved 
equipment  that  has  been  calibrated 
according  to  the  quaUty  control 
procedures  contained  in  EPA  guidance 
or  regulation. 

(5)  Vehicles  shall  not  be  tested  if  the 
exhaust  system  is  missing  or  leaking,  or 
if  the  vehicle  is  in  an  unsafe  condition. 

(6)  The  vehicle  owner  or  driver  shall 
have  access  to  an  area  in  the  inspection 
station  which  permits  observation  of  the 
entire  official  inspection  procedure. 
This  access  may  be  limited  but  it  may 
not  prevent  full  observation. 

(7)  In  the  inspection  process,  vehicles 
that  have  been  altered  from  their 
original  certified  configuration  shall  be 
tested  in  the  same  manner  as  other 
subject  vehicles,  in  accordance'wilh  the 
following: 

(i)  Vehicles  with  engines  other  than 
the  engine  originally  installed  by  the 
manufacturer,  or  an  identical 
replacement  engine,  shall  be  subject  to 


the  test  procedures  and  standards  for 
the  chassis  type  and  model  year, 
regardless  of  the  engine  replacement, 
including  visual  equipment  inspections 
for  parts  that  are  part  of  the  original 
certified  configuration  and  part  of  the 
normal  inspection  for  such 
configuration.  An  exception  may  be 
made  if  the  vehicle  meets  new 
certification  standards  for  that  chassis 
and  model  year. 

(ii)  Vehicles  which  are  switched  to  a 
fuel  type  for  which  there  is  no  certified 
configuration  shall  be  tested  according 
to  the  emission  standards  established 
for  that  vehicle  type  and  mode!  year. 
Emission  control  device  requirements 
may  be  waived  if  the  Administrator 
detennines  that  the  alternatively  hieled 
vehicle  configuration  would  meet  the 
new  vehicle  standards  for  that  model 
year  without  these  devices. 

(p)  Emission  standards.  Subject 
vehicles  shall  be  tested  and  passed  or 
failed  according  to  the  IM240  outpoints 
provided  in  appendix  B  of  subpart  GGG 
of  this  part. 

(q)  Emission  inspection  test  report. 
The  test  provider(s)  shall  provide  the 
vehicle  owner  or  driver  with  a 
computer-generated  emission  inspc-ction 
test  report  which  includes  the 
following: 

(1)  A  vehicle  description,  including 
license  plate  number,  vehicle  title 
number.  VIN.  vehicle  make  and  model 
and  odometer  reading. 

(2)  The  date  and  time  of  the  test. 

(3)  The  name  or  identification  number 
of  the  individuals  performing  the  tests 
and  the  location  of  the  test  station  and 
lane  number. 

(4)  The  type  of  tests  performed, 
including  emission  tests,  visual  checks 
for  die  presence  of  emission  control 
components,  and  functional, 
evaporative  system  checks. 

(5)  The  applicable  test  standards. 

(6)  The  test  results,  includi.ng  exhaust 
concentrations  and  pass/fail  results  for 
each  mode  measured,  pass/fail  results 
for  evaporative  system  checks,  and 
which  emission  control  devices 
inspected  were  passed,  failed  or  not 
applicable. 

(7)  A  statement  indicating  the 
availability  of  warranty  coverage  as 
required  in  section  207  of  the  Clean  Air 
Act  (42  U.S.C.  7525). 

(8)  A  certification  that  tests  were 
performed  in  accordance  with  this 
section. 

(9)  For  vehicles  that  fail  the  tailpipe 
emission  test,  any  available  information 
on  the  possible  causes  of  the  specific 
pattern  of  high  emission  levels  found 
dunng  the  test. 

(10)  For  vehicles  that  fail  the 
enhanced  I/M  test,  a  description  of  the 
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consumer  complaint  procedure, 
including  a  statement  indicating  that 
any  administrative  challenge  regarding 
the  performance  or  results  of  the  test 
must  be  made  by  the  vehicle  owTier  or 
operator  within  10  days  of  the  failure  of 
the  emission  inspection, 
(r)  Retest. 

(1)  Procedure.  Vehicles  that  fail  the 
initial  test  or  a  retest  shall  be  retested 
after  repair  to  determine  if  the  repairs 
were  effective  for  any  portion  of  the 
inspection  that  was  failed  on  the 
previous  test.  To  the  extent  that  repair 
to  correct  a  previous  failure  could  lead 
to  failure  of  another  portion  of  the  test, 
that  portion  shall  also  be  retested. 
Evaporative  system  repairs  performed  as 
a  result  of  the  vehicle's  failing  either  the 
evaporative  system  purge  or  pressure 
test  shall  be  cause  for  a  complete  retest 
covering  all  of  the  initial  test 
requirements. 

(2)  Prerequisites.  For  a  retest.  the 
vehicle  owner  or  driver  shall  present  to 
the  inspection  station  the  emission 
inspection  test  report  and  a  completed 
repair  data  form.  If  the  repairs  were 
perfonned  by  the  owner  or  someone 
other  than  a  recognized  repair 
technician,  the  repair  data  form  shall  be 
completed  by  the  person  performing  the 
repair.  If  the  repairs  were  performed  at 

a  recognized  repair  facility,  the  repair 
data  form  completed  by  the  repair 
facility  shall  be  presented  to  the 
emi.ssion  inspection  station. 

(3)  Content  of  repair  data  form.  The 
repair  data  form  shall  include  the 
following: 

(i)  The  repairs  performed. 

(ii)  The  cost  of  repairs. 

(iii)  The  repair  technician's  number  or 
name  if  the  person  who  made  the 
repairs  does  not  have  a  license  number 
issued  by  the  California  Bureau  of 
Automotive  Repair. 

(iv)  Any  repairs  recommended  by  the 
repair  facility  that  were  not  performed. 

(v)  The  ncune,  address  and  telephone 
number  of  the  repair  facility- 

(s)  Issuance  of  a  waiver.  "The  emission 
inspection  station  shall  issue  a 
certificate  of  emission  inspection  with 
an  indicator  to  show  that  the  vehicle  has 
received  a  waiver  if  all  of  the  following 
are  complied  with: 

(1)  The  subject  vehicle  has  failed  the 
initial  emission  inspection,  qualifying 
repairs  have  been  completed  and  the 
subject  vehicle  has  failed  the  retest. 

(2)  Emission  control  devices,  as 
originally  equipped,  are  installed. 
Vehicles  with  emission  devices  which 
are  obsolete  and  cannot  be  obtained 
through  the  original  equipment 
manufacturer,  aftermarket 
manufacturers  or  suppliers  of  used  parts 
are  exempt  from  this  paragraph. 


(3)  The  amount  spent  on  qualifying 
repairs  shall: 

(i)  Be  at  least  $450  adjusted  annually 
in  January  by  the  percentage  by  which 
the  Consumer  Price  Index  for  the 
current  year  differs  from  the  1989 
Consumer  Price  Index. 

(ii)  Include  parts  costs  and  labor  costs 
paid  for  qualifying  emission  repair 
ser\  ices  performed  on  the  vehicle  if 
paid  by  the  vehicle  owner  and  if  the 
qualifying  repairs  were  performed  by  a 
recognized  repair  technician.  For 
qualifying  emission  repair  services 
performed  on  pre-1930  vehicles,  by 
someone  other  than  a  recognized  repair 
technician,  parts  costs  but  not  labor 
costs  shall  be  counted  toward  the 
minimum  cost  limit.  For  qualif\'ing 
emission  repair  services  performed  on 
1980  and  newer  vehicles,  by  someone 
other  than  a  recognized  repair 
technician,  neither  parts  costs  nor  labor 
costs  may  be  counted  toward  the 
minimum  cost  limit. 

(iii)  Be  considered  qualifying  if  they 
are  appropriate  to  the  cause  of  the  test 
failure. 

(iv)  Exclude  expenses  which  are 
incurred  in  the  repair  of  emission 
control  devices  which  are  found  to  be 
tampered  with,  rendered  inoperative,  or 
not  installed. 

(v)  Exclude  costs  recoverable  under 
an  emission  warranty,  insurance  policy 
or  prepaid  maintenance  agreement. 
These  recoverable  cost  repairs  shall  be 
completed  before  necessary  repair  costs 
can  be  applied  toward  the  waiver  cost 
limitations.  The  operator  of  a  vehicle 
within  the  statutory  age  and  mileage 
coverage  under  section  207(b)  of  the 
Clean  Air  Act  (42  U.S.C.  7525(b))  shall 
present  a  vmtten  denial  of  warranty 
coverage  from  the  manufacturer  or 
authorized  dealer  for  this  provision  to 
be  waived. 

(vi)  Exclude  the  fee  for  emission 
inspection. 

(vii)  Exclude  charges  for  giving  a 
written  estimate  of  needed  repairs. 

(viii)  Exclude  charges  for  checking  for 
the  presence  of  emission  control 
devices. 

(ix)  Exclude  costs  for  repairs 
performed  on  the  vehicle  before  the 
initial  test  failure. 

(4)  The  vehicle  owner  or  driver  shall 
present  the  original  of  repair  bills  to  the 
in.spection  station  to  demonstrate 
compliance  with  the  qualifying  dollar 
amount  for  that  year.  "The  bills  shall: 

(i)  Include  the  name,  address  and 
phone  number  of  the  repair  facility. 

(ii)  Describe  the  repairs  that  were 
performed. 

(iii)  State  the  labor  and  parts  costs 
separately  for  each  repair. 


(5)  Upon  completion  of  waiver 
requirements  and  a  visual  check  to 
determine  that  repairs  were  actually 
made,  a  certification  of  emission 
inspection,  with  a  waiver  indicator, 
shall  be  made  for  the  subject  vehicle. 

(t)  Onroad  testing.  Onroad  testing  of 
subject  vehicles  shall  be  conducted 
using  RSD  in  each  r  IP  I/M  program  area 
using  a  carbon  monoxide  (CO)  cutpoint 
of  4  percent  to  screen  for  potential  gross 
emitters.  The  onroad  testing  program 
will  be  aimed  at  identifying  10  percent 
of  the  subject  fleet  for  follow-up,  out-of- 
cycle  confirmatory  testing. 

(1)  Failure  of  onroad  emission  test. 
The  owner  or  operator  of  a  subject 
vehicle  that  fails  an  onroad  emission 
test  shall  be  notified  by  registered  mail 
to  report  for  an  out-of-cycle 
confirmatory  test.  The  notification  of  the 
need  for  confirmatory  testing  shall  be 
received  by  the  vehicle  owner  or  lessee 
no  later  than  30  days  prior  to  the 
confirmatory  test  deadline.  If  the  subject 
vehicle  does  not  have  a  valid  emissions 
test  waiver  and  fails  the  confirmatory 
test,  the  owner  or  operator  shall  have  30 
days  following  the  initial  confirmatory 
test  failure  in  which  to  have  the  failed 
vehicle  repaired  and  retested.  The 
vehicle  owner  or  operator  shall  be 
notified  of  this  obligation  as  part  of  the 
initial  RSD-failure  notification  process. 

(2)  Failure  to  produce  proof  of 
correction  of  onroad  emission  test 
failure.  If  the  owTier  of  the  subject 
vehicle  fails  to  comply  with  a  notice  of 
RSD  failure  within  30  days  of  receiving 
the  notice  by  registered  mail,  a  late 
penalty  will  be  assessed  at  the  time  the 
vehicle  is  presented  for  confirmatory 
testing,  or  at  the  time  of  the  next 
regularly  scheduled  test,  whichever 
comes  first.  The  late  penalty  is  a  $10  fee 
for  each  fidl  week  beyond  the  30-day 
deadline  after  initial  notification  of  the 
need  for  confirmatory  testing. 

(3)  Failure  to  procure  repairs  and 
retest  after  initial  confirmatory  test 
failure.  If  a  subject  vehicle  fails  an 
initial  confirmatory  test  and  the  owner 
or  lessee  fails  to  procure  the  necessary 
repairs  and  retest  within  30  days  of  the 
initial  confirmatory  test  failure,  a  late 
penalty  shall  be  assessed  at  the  time  the 
vehicle  is  presented  for  retesting.  or  at 
the  time  of  the  next  regularly  scheduled 
test,  whichever  comes  first.  The  late 
penalty  is  a  $10  fee  for  each  fr.U  week 
beyond  the  30-day  deadline  for 
receiving  a  passing  retest  or  waiver  after 
the  initial  confirmatory  test  failure. 

(u)  Certified  emission  inspectors. 

(1)  General.  Personnel  who  perform 
emission  inspections  at  each  emission 
inspection  station  operated  by  the  test 
provider(s)  shall  be  certified  by  the 
Administrator  as  emission  inspectors. 
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1 1  e  emission  inspection  shall  only  be 
pE  rformed  by  certified  emission 
i!  1  ipectors. 

l2)  Certified  emission  inspector 
rhquirements.  An  inspector  desiring  to 
he  certified  shall: 

(i)  Be  at  least  18  years  of  age. 

(ii)  Have  completed  an  emission 
•    inspection  training  course,  approved  by 
tlje  Administrator,  that  includes,  at  a 
minimum,  information  on  the  following: 

(A)  The  air  pollution  problem, 
including  its  cause  and  effects. 

(B)  The  purpose,  function  and  goal  of 
the  inspection  program. 

(C)  Emission  inspection  regulations 
and  procedures. 

|Dj  Technical  details  of  the  test 
procedures  and  the  rationale  for  their 
design. 

(E)  Emission  control  device  function, 
configuration  and  inspection. 

(F)  Test  equipment  operation, 
calibration  and  maintenance. 

(G)  Quality  control  procedures  and 
their  purpose. 

(H)  Public  relations. 

(I)  Safety  and  health  issues  related  to 
the  insp)ection  process. 

(iii)  Passed  a  required  written  test 
addressing  the  above  elements  with  a 
minimum  of  60  percent  correct  test 
responses. 

(iv)  Demonstrated  the  ability  to 
properly  utilize  test  equipment  and  to 
follow  other  required  procedures  by 
means  of  a  hands-on  test  addressing  the 
complete  emission  inspection.  The 
inability  to  properly  conduct  the  test 
pdQcedures  shall  constitute  failure  of  the 
tei\. 

[v]  Renew  the  certification  every  2 
yeers  under  procedures  established  by 
ths  Administrator. 

[3)  Identification.  While  conducting 
in  5  pections.  a  certified  emission 
infepector  shall  have  in  his/her 
possession  a  currently  valid  inspector 
cejrtification  card  issued  by  the 
Adtninistrator. 

ly)  Test  provider(s)  obligations  and 
rpBponsibiJities. 

1 1 )  Personal  liability.  The  test 
prnvider(s)  or  those  acting  as  agents  of 
tha test  providers(s)  shall  assume  full 
responsibility  for: 

[1)  Conducting  the  business  of  the 
official  emission  inspection  station 
honestly  and  in  a  manner  consistent 
with  this  section,  and  making  every 
reasonable  effort  to  insped  all  vehicles 
upon  request. 

(ii)  Making  official  emission 
inspection  regulations  and  supplements 
available  for  the  use  of  certified 
emission  inspectors  and  other 
employees  involved  in  the  emission 
inspection  process. 

(iii)  Notifying  EPA  and  the  oversight 
coplractor  when  a  certified  emission 


inspector  is  hired,  resigns  or  is 
dismissed. 

(iv)  Maintaining  emission  inspection 
records  for  examination  by  EPA  or  the 
oversight  contractor. 

(v)  Providing  the  vehicle  emission 
inspection  test  report  to  motorists  after 
testing  and  having  the  repair 
requirements  stated  on  a  form  provided 
to  the  vehicle  owner  or  operator. 

(vi)  Insuring  full  compliance  with  this 
section  with  respect  to: 

(A)  Every  emission  inspection 
conducted  at  the  emission  inspection 
station. 

(B)  Every  emission  inspection  waiver 
issued  at  the  emission  inspection 
station. 

(C)  Every  certification  of  emission 
inspection  made  to  and  by  each 
emission  inspection  station. 

(D)  Every  provision  of  this  section 
related  to  emission  inspections 
performed  by  an  employee  of  the 
emission  inspection  station. 

(E)  Assuring  the  proper  maintenance 
and  calibration  of  emission  inspection 
equipment  according  to  procedures 
established  in  EPA's  high-tech 
procedures  guidance. 

(F)  Completing  and  retaining  emission 
equipment  maintenance  and  calibration 
records  as  required  by  EPA. 

(G)  Placing  emission  equipment  out  of 
service  when  calibration  cannot  be 
performed. 

(H)  Maintaining  computer  records  of 
each  inspection. 

(1)  Making  records  available  to  EPA  or 
the  oversight  contractor  during  periodic 
station  audits. 

(2)  Emission  test  data.  The 
requirements  for  data  collection  and 
transmission  shall  be  as  specified  in  the 
agreement  between  the  Administrator 
and  the  test  provider(s). 

(3)  Repair  performance  monitoring. 
The  test  provider(s)  shall  be  responsible 
for  collecting  and  maintaining  emission 
repair  information  concerning  subject 
vehicles  that  have  failed  the  emission 
inspection  eind  have  been  returned  for  a 
retest.  The  part.iculars  of  this 
requirement  will  be  detailed  in  the 
agreement  between  the  EPA 
Administrator  and  the  test  provider(s). 

(w)  Quality  control. 

{ 1 )  Quality  control  requirements  for 
test  providcr{s).  Quality  control     ' 
measures  shall  be  implemented  bv  the 
test  provider(s)  and  shall  ensure  that 
emission  measurement  equipment  is 
calibrated  and  maintained  according  to 
the  procedures  in  this  section  and  in  the 
agreement  between  the  EPA 
Administrator  and  the  test  provider(s). 
Inspection,  calibration  records  and 
control  charts  shall  be  accurately 
created  and  recorded  and  maintained  as 


prescribed  in  this  section  and  in  the 
agreement  between  the  Administrator 
and  the  test  provider(s). 

(2)  General  requirements.  General 
requirements  for  quality  control 
practices  for  test  equipment  shall  be  as 
follows: 

(i)  The  practices  described  in  this 
section,  in  the  agreement  and  in  40  CFR 
part  51,  subpart  S.  appendix  A  (relating 
to  calibrations,  adjustments  and  quality 
control),  and  EPA's  high-tech 
procedures  document  shall  be  followed. 

(ii)  Preventive  maintenance  on 
inspection  equipment  shall  be 
performed  on  a  periodic  basis,  as 
provided  by  in  the  agreement  between 
the  Administrator  and  the  test 
prov;di;r(s)  consistent  with  the 
equipment  manufacturer's 
requirements. 

(iii)  To  assure  quality  control, 
computerized  analyzers  shall 
automatically  record  quality  control 
check  information,  lockouts,  attempted 
tampering  with  test  equipment  and 
circumstances  which  require  a  service 
representative  to  work  on  the 
equipment. 

(iv)  To  assure  test  accuracy, 
equipment  shall  be  maintained 
according  to  demonstrated  good 
engineering  practices. 

(v)  Computer  control  of  quality 
assurance  checks  and  quality  control 
charts  shall  be  used  whenever  possible. 

(3)  Requirements  for  transient  exhaust 
emission  testing  equipment.  Calibration 
and  maintenance  procedures  for 
transient  e.xhaust  emission  testing 
equipment  shall  be  conducted  as 
specified  in  EPA  guidance  and 
regulation. 

(4)  Requirements  for  the  purge 
analysis  syatem.  Calibration  and 
maintenance  procedures  for  the  purge 
analysis  system  shall  be  conducted  as 
specified  in  EPA  guidance  and 
regulation. 

(5)  Requirements  for  evaporative 
system  pressure  test  equipment. 
Cahbration  and  maintenance  procedures 
for  evaporative  system  pressure  test 
equipment  shall  be  conducted  as 
specified  in  EPA  guidance  and 
regulation. 

(x)  Quality  assurance. 

(1)  Performance  audits.  The  oversight 
contractor(s)  will  conduct  performance 
audits  on  a  periodic  basis  to  determine 
whether  inspectors  are  correctly 
performing  the  tests  and  other  required 
functions. 

(i)  Performance  audits  shall  be  of  two 
types: 

(A)  Overt  performance  audits  which 
shall  include  the  following: 

(2)  A  check  for  appropriate  document 
security. 
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(2)  A  check  to  see  that  required 
recordkeeping  practices  are  being 
followed. 

[3)  A  check  for  licenses  or  certificates 
and  other  required  display  information. 

[4]  Observation  and  written 
evaluation  of  each  inspectors  ability  to 
properly  perform  an  inspection. 

(B)  Covert  performance  audits  which 
shall  include  the  following: 

(J)  Remote  visual  obser\ation  of 
inspector  and  inspection  station 
personnel  performance,  which  may 
include  the  use  of  binoculars  or  video 
cameras. 

(2)  Site  visits  using  covert  vehicles 
presented  for  inspection. 

(3)  Other  activities  deemed 
appropriate  by  the  EPA  Administrator. 

(ii)  The  test  provider(s)  and  the 
employees  of  the  test  provider(s)  shall 
make  available  information  requested  by 
the  oversight  contractor(s)  and  shall 
fully  cooperate  with  the  oversight 
contractor's  personnel  who  conduct  the 
audits  and  other  authorized  EPA 
representatives  or  agents. 

(2)  DocLiment  security.  Measures  shall 
be  taken  to  maintain  the  security  of 
documents  and/or  instrumentation  by 
which  compliance  with  the  inspection 
requirements  is  established. 

(y )  Penalties  for  test  providerfs).  The 
test  provider(s)  shall  assume  full 
responsibility,  with  or  without  actual 
knowledge,  for  the  complete  operation 
of  an  official  emission  inspection 
station,  including  the  actions  of 
emission  inspectors.  Failure  to  comply 
with  the  appropriate  provisions  of  this 
section  or  the  provisions  prescribed  in 
the  agreement  between  the 
Administrator  and  the  test  provider(s) 
will  be  considered  sufficient  fiause  for 
imposing  civil  penalties  for  violation  of 
the  applicable  implementation  plan  or 
damages  under  the  contract,  as 
applicable.  In  addition  thereto, 
intentional  violations  may  be  subject  to 
criminal  prosecution  where  they  meet 
the  grounds  for  prosecution  imder  any 
federal  criminal  statute. 

(z)  Prnctlties  for  emission  inspectors. 

(1)  An  emission  inspector  shall 
assume  full  responsibility  for  his/her 
acts  as  an  emisifion  inspector.  Failure  to 
comply  with  the  appropriate  provisions 
of  this  section  will  be  considered 
sufficient  cause  for  suspension  of  an 
emission  inspector's  certification.  In 
addition,  intentional  violations  may  also 
be  subject  to  criminal  prosecution 
where  they  meet  the  grounds  for 
prosecution  under  any  federal  criminal 
statute.  After  providing  the  emission 
inspector  with  an  opportunity  for  a 
hearing,  the  Administrator  may  impose 
suspensions  or  penalties  upon  the 


emission  inspector  for  the  following 
categories  of  offenses: 
(i)  Category  1. 

(A)  Issuance  or  possession  of  altered, 
forged,  stolen  or  counterfeit  certificates 
of  emission  inspection. 

(B)  Furnishing,  lending,  giving, 
selling  or  receiving  a  certificate  of 
emission  inspection  without  inspection. 

(C)  Fraudulent  recordkeeping. 

(D)  Fraudulent  inspection, 
(ii)  Category  2. 

(A)  Improper  recordkeeping. 

(B)  Improper  inspection. 

(C)  Improper  assigning  of  certificate  of 
emission  inspection. 

(2)  Duration  of  suspension. 
(i)  Category  1. 

(A)  First  offense:  1  year. 

(B)  Second  offense:  permanent, 
(ii)  Category  2. 

(AJ  First  offense:  3  months. 

(B)  Second  offense:  6  months. 

(C)  Third  offense:  1  year. 

(.3)  Multiple  violations.  Violations 
affecting  more  than  one  vehicle  will  be 
treated  as  separate  violations. 

(4)  Opportunity  for  an  EPA  hearing. 
Except  for  a  penalty  or  sanction 
imposed  directly  under  the  terms  of  the 
agreement  between  the  EPA 
Administrator  and  the  test  provider(s),  a 
person  charged  with  a  violation  of  this 
section  shall  have  the  right  to  request  a 
hearing  regarding  the  charges. 

§  52.2964    lir  portation  of  vehicles  Into 
California. 

(a)  The  State  of  California  may  not 
permit  California  residents  to  register 
for  the  first  time  in  California  any 
vehicle  that  was  previously  registered  in 
another  state,  unless  that  vehicle  was 
originally  certified  to  the  FIP's  durable 
vehicle  standards  for  its  class. 

(b)  California  residents  may  not  own 
and  keep  a  car  in  California  that  is 
currently  registered  in  another  state. 

(c)  As  an  exception  to  paragraphs  (a) 
and  (b)  of  this  section,  the  State  of 
California  may  allow  recent  immigrants 
to  California  (defined  as  residents  of 
California  for  less  than  three  monllis)  to 
register  a  car,  over  7500  miles,  that  they 
had  previously  registered  for  at  least 
three  months  in  another  state  while  a 
resident  of  that  state. 

(d)  Implementation  date.  This 
program  shall  be  implemented  on 
January  1,  1999. 

§  52.2965    Requirements  for  engines  past 
their  useful  life. 

(a)  General  applicability.  Heavy-duty 
(jn-highway  engines  certified  to 
applicable  engine  standards  contained 
in  §  52.2966(c)  and  (d)  and  nonroad 
engines  certified  to  applicable  engine 
standards  contained  in  §52.2975  (c)  and 


(d)  shall  be  subject  to  the  provisions 
contained  in  this  section. 

(b)  Definitions  and  abbre\iations.  The 
definitions  and  abbreviations  of  parts  86 
and  89  of  this  chapter,  the  definitions 
contained  in  §  52.2966(b),  and  the 
definitions  contained  in  the  Clean  .^ir 
Act  apply  to  this  section  unless  a  term 
is  also  defined  in  this  section. 

Engine  configuration  means  a 
complete  ie{  of  engine  and  emissions 
control  system  pails,  components, 
specifications,  calibrations,  and  other 
items  deonu'd  necessary  by  a  engine 
configuration  certifier  to  restore  an 
engine  to  its  original  configuration  or 
another  configuration  meeting 
applicable  recall  emissions  standards. 

Useful  life  renewal  means  the  period 
in  years  and  miles  or  hours  specified  by 
the  engine  configuration  certifier  over 
which  the  engine  configuration  certifier 
assumes  recall  liability  for  engines  of 
the  certified  configuration. 

(c)  Gwner  requirements.  An  owner  of 
a  vehicle  or  equipment  equipped  with 
an  engine  subject  to  the  provisions  of 
this  section,  at  all  times  must  be  able  to 
demonstrate  either: 

(1)  That  the  engine  in  the  vehicle  or 
nonroad  equipment  being  registered  is 
within  its  original  useful  life,  or 

(2)  That  the  engine  in  the  vehicle  or 
nonroad  equipment  being  registered  is 
v.ithin  the  useful  life  renewal  period  as 
defined  by  the  certifier  of  the  engine's 
configur.'ition  pursuant  to  paragraph  (d) 
of  this  section.  The  owner  shall  mai:e 
this  demonstration  by  presenting  the 
useful  life  renewal  certificate  furnished 
by  the  engine  configuration  certifier 
pursuant  to  paragraph  (f)  of  this  section. 
F'ailure  to  provide  such  demonstration 
at  time  of  vehicle  or  equipment 
registration  shall  result  in  the  denial  of 
vehicle  or  equipment  registration. 

(d)  Useful  life  renewal.  The  certifier  of 
an  engine  configuration  shall  define  the 
useful  life  renewal  period  in  years  and 
miles  or  hours  over  which  the  engine 
configuration  certifier  accepts  liability 
for  an  engine(s)  that  does  not  conform 
to  applicable  recall  standards. 

(e)  Useful  life  renewal  certificate.  (1) 
The  certifier  of  an  engine  configuration 
shall  provide  to  the  owner  a  certificate 
with  each  engine  that  is  restored  to  the 
certified  engine  config'jxation.  The 
certificate  shall  contain  the  following: 

(i)  The  useful  life  renewal  period; 

(ii)  For  on  highway  engines,  the 
effective  date  and  the  odometer  mileage 
of  the  useful  fife  renewal  period;  For 
nonroad  engines,  the  effective  date  and 
hours;  and 

(iii)  The  vehicle  or  equipment 
identification  number. 

(2)  The  engine  configuration  certifier 
shall  designate  an  office  or  officer  to 
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receive  a  copy  of  completed  certificates. 
The  certificates  shall  be  stored  in  an 
adequately  organized  and  indexed  file 
or  the  information  required  by 
paragraph  (e)(1)  of  this  section  shall  be 
entered  into  a  database  completely  and 
stored.  The  certificate  or  information  in 
the  database  shall  be  stored  for  a  period 
not  less  than  the  useful  life  renewal 
period. 

(f)  Engine  configuration  certification. 
Engine  configuration  certifiers  shall 
demonstrate  certification  compliance  as 
follows: 

(1)  Test  procedure  and  emission 
results.  Certification  emissions  testing  of 
engine  configurations  shall  be 
conducted  using  new  engine 
certification  testing  procedures 
specified  in  §  52.2966(e)  for  on-highway 
heavy-duty  engines  and  §  52.2975(e)  for 
nonroad  engines.  Certification 
emissions  testing  must  be  carried  out 
using  representative  production 
equipment  as  provided  in  paragraph 
(0(2)  of  this  section.  The  test  results 
must  demonstrate  that  engines  restored 
Co  the  engine  configuration  being 
certified  will  comply  with  the 
applicable  recall  standards  over  the 
useful  life  renewal  period. 

(2)  Emissions  test  engine  selection. 
The  test  engine  shall  be  an  engine 
representative  of  the  engine  family  and 
that  is  at  or  beyond  the  end  of  its 
original  useful  life. 

(3)  To  demonstrate  compliance  with 
the  applicable  recall  standards,  the  test 
engine  shall  be  restored  to  the  engine 
configuration  being  certified  in 
accordance  with  the  instructions  that 
are  to  be  followed  when  restoring  actual 
in-use  engines.  No  other  maintenance  or 
adjustments  shall  be  performed  on  the 
test  engine. 

(4)  Test  fuel.  The  engine  configuration 
shall  be  certified  using  the  same  fuel 
used  for  new  engine  certification  as 
specified  in  §  52.2966  (f)  for  heavy-duty 
on-highway  engines  and  §  52.2975  (f)  for 
nonroad  engines. 

(5)  Component  selection.  Where 
replacement  components  are  used  to 
restore  an  engine  to  the  configuration 
being  certified,  certification  shall  be 
based  upon  tests  utilizing  representative 
production  parts  and  components 
selected  in  a  random  manner. 

(6)  Replacing  original  equipment 
parts.  Changes  to  an  engine  shall  not 
result  in  the  permanent  removal  or 
rendering  inoperative  of  any  original 
equipment  emission  related  part  other 
than  the  part(s)  being  replaced. 
Furthermore,  engine  changes  shall  not 
cause  or  contribute  to  an  unreasonable 
risk  to  the  public  health,  welfare  or 
safety,  or  result  in  any  additional  range 
of  parameter  adjustability  or 


accessibility  to  adjustment  than  that  of 
the  vehicle  or  equipment  manufacturer's 
emission  related  part. 

(7)  Effects  on  engine  on-board 
diagnostic  system.  Changes  to  an  engine 
shall  not  alter  or  render  inoperative  any 
feature  of  the  on-board  diagnostic 
system  incorporated  by  the  engine 
manufacturer.  The  engine  configuration 
being  certified  may  integrate  with  the 
existing  diagnostic  system  if  it  does  not 
alter  or  render  inoperative  any  features 
of  the  system. 

(g)  In-use  recall.  Engines  restored  to 
an  engine  configuration  certified 
pursuant  to  paragraph  (f)  of  this  section 
within  its  useful  life  renewal  period, 
shall  be  subject  to  the  recall  provisions 
contained  in  §  52.2966(g). 

(h)  Xotification  of  intent  to  certify.  (1) 
Prior  to  the  issuance  of  any  useful  life 
renewal  certificate,  notification  of  the 
intent  to  certify  must  be  approved  by 
the  MOD  Director. 

(2)  All  notifications  shall  include: 

(i)  Identification  and  description  of 
the  candidate  engine  configuration  to  be 
certified,  including  a  list  of  replacement 
parts  and  part  numbers; 

(ii)  Identification  of  the  engine  family 
including  make(s).  engine  model(s). 
model  year(s),  engine  size(s)  and  all 
other  specific  configiu-ation 
characteristics; 

(iii)  Identification  and  description  of 
any  emissions  related  component(s)  not 
being  replaced  and  rationale  as  to  why 
its  replacement  is  unnecessary; 

(iv)  All  results  and  documentation  of 
tests  and  procedures  used  by  the  engine 
configuration  certifier  as  evidence  of 
compliance  with  applicable  recall 
emission  standards; 

(v)  A  description  of  the  test 
replacement  part  selection  criteria  used, 
and  a  statement  that  the  replacement 
parts  used  for  certification  testing  is 
representative  production  equipment 
consistent  with  paragraph  (f)(l)(v)  of 
this  section; 

(vi)  A  description  of  the  test  engine 
selection  criteria  used,  and  rationale 
that  supports  the  technical  judgment  of 
the  engine  configuration  certifier  that 
the  engine  meets  the  requirements  of 
paragraphs  (OdKii)  and  (f)(l)(iii)  of  this 
section; 

(vii)  Results  of  durability  testing  and 
an  engineering  analysis  showing  that 
the  emissions  performance  of  engines 
can  be  expected  to  be  maintained  over 
the  useful  life  renewal  period; 
(viii)  A  copy  of  any  WTitten 
installation  instructions  that  are  to  be 
used  and  a  copy  of  the  warranty  to  be 
provided  to  the  owner; 

(ix)  A  copy  of  the  written  instructions 
for  proper  maintenance  and  use  of  the 


engine  during  the  useful  life  renewal 
period; 

(x)  A  copy  of  the  useful  life  renewal 
certificate  to  be  provided  to  the  ou-ner 
pursuant  to  paragraph  (e)  of  this  section; 

(xi)  A  statement  of  commitment  and 
willingness  to  comply  with  all  the 
relevant  terms  and  conditions  of  this 
section; 

(xii)  A  statement  by  the  engine 
configuration  certifier  that  changes  done 
to  an  engine  to  bring  it  to  the  engine 
configuration  being  certified  ulU  not 
cause  a  substantial  increase  to  engine 
emissions  in  any  normal  driving  mode 
not  represented  during  certification 
testing;  and 

(xiii)  The  office  or  officer  of  the 
engine  configuration  certifier  authorized 
to  receive  correspondence  regarding 
certification  requirements  pursuant  to 
this  subpart. 

(3)  The  notification  shall  be  signed  by 
an  officer  of  the  engine  configuration 
certifier  attesting  to  the  accuracy  and 
completeness  of  the  information 
supplied  in  the  notification. 

(4)  Notification  to  the  Agency  shall  be 
by  certified  mail'or  another  method  by 
which  date  of  receipt  can  be  established. 

(5)  Two  complete  and  identical  copies 
of  the  notification  and  any  subsequent 
industry  comments  on  any  such 
notification  shall  be  submitted  by  the 
engine  configuration  certifier  to:  MOD 
Director.  MOD  (6405J).  Attention: 
Engine  Configuration  Certification,  401 
"M"  Street  SVV,  Washington,  DC  20460. 

(i)  (Reserved). 

(j)  Objections  to  certification.  (1)  At 
any  time  prior  to  certification,  the  MOD 
Director  may  notify  the  engine 
configuration  certifier  that  such  its 
engine  configuration  shall  not  be 
certified  pending  further  investigation. 
The  basis  upon  which  this  notification 
shall  be  made  may  include,  but  not  be 
limited  to.  information  or  test  results 
submitted  by  the  engine  configuration 
certifier  including: 

(i)  The  test  procedure  used  to 
demonstrate  compliance  with  the 
applicable  recall  standards  does  not 
meet  the  requirements  of  paragraph  (f) 
of  this  section; 

(ii)  Use  of  the  candidate  engine 
configuration  could  cause  or  contribute 
to  an  unreasonable  risk  to  public  health, 
welfare  or  safety  in  its  operation  or 
function; 

(iii)  Installation  of  the  candidate 
replacement  parts  requires  procedures 
or  materials  which  would  likely  cause 
such  parts  to  be  improperly  installed 
under  normal  conditions  or  would 
likely  result  in  an  engine  being 
misadjusted;  or 

(iv)  Information  and/or  data  required 
to  be  in  the  notification  of  intent  to 
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certify  as  provided  by  paragraph  (h)  of 
this  section  have  not  been  provided  or 
may  be  inadequate. 

(2)  The  engine  configuration  certifier 
must  respond  in  writing  to  the 
statements  made  in  the  notification  by 
the  MOD  Director,  or  the  MOD  Director 
shall  withdraw  the  notification  of  intent 
to  certify. 

(3)  The  MOD  Director  may.  at  his  or 
her  discretion,  allow  oral  presentations 
by  the  engine  configuration  certifier. 

(4)  If  notification  nas  been  provided  to 
an  engine  configuration  certifier 
pursuant  to  paragraph  (j)  of  this  section, 
the  MOD  Director  shall,  after  reviewing 
all  pertinent  data  and  information, 
render  a  decision  and  inform  the  engine 
configuration  certifier  in  writing  as  to 
whether  such  engine  configuration  may 
be  certified  and.  if  so,  under  what 
conditions  the  engine  configiu-ation  may 
be  certified.  The  written  decision  shall 
include  an  explanation  of  the  reasons 
therefor. 

(i)  The  decision  by  the  MOD  Director 
shall  be  provided  to  the  engine 
configuration  certifier  after  receipt  of  all 
necessary  information  by  the  certifier  or 
interested  parties,  or  of  the  date  of  any 
oral  presentation  regarding  the 
certification,  whichever  occurs  second. 

(ii)  Within  20  days  of  receipt  of  a 
decision  made  pursuant  to  paragraph 
(j)(4)(i)  of  this  section,  any  party  may 
file  a  written  appeal  to  the  Office 
Director.  The  Office  Director  may,  in  his 
or  her  discretion,  allow  additional  oral 
or  written  submissions,  prior  to 
rendering  a  final  decision. 

(iii)  If  no  party  files  an  appeal  with 
the  Office  Director  within  20  days,  then 
the  decision  of  the  MOD  Director  shall 
be  final. 

(iv)  The  Office  Director  shall  make  a 
final  decision  regarding  the  certification 
of  engine  configiu-ation  after  receipt  of 
all  necessary  information  by  the  engine 
configuration  certifier  or  from  the  date 
of  any  oral  presentation,  whichever 
occurs  later. 

(k)  Changes  after  certification.  The 
engine  configuration  certifier  shall 
recertify  any  engine  configuration 
which  was  certified  pursuant  to 
paragraph  (f)  of  this  section  and  to 
which  modifications  are  made  affecting 
emissions  or  the  capability  of  the  engine 
to  meet  any  other  requirement  of  this 
section. 

(1)  Labeling  requirements.  (1)  All 
engine  configurations  certified  pursuant 
to  this  section  shall  contain  a  label 
affixed  to  the  rebuilt  engine  that  states: 

(i)  Identification  of  the  engine 
configuration; 

(ii)  The  useful  life  renewal  period 
provided  by  the  certifier  pursuant  to 
paragraph  (d)  of  this  section; 


(iii)  A  place  for  the  certifier  to  record 
the  date  and  the  mileage  of  the  useful 
life  renewal  period.  The  label 
containing  the  information  must  be 
made  durable  and  readable  for  at  least 
the  useful  life  renewal  period;  and 

(iv)  The  statement: 

Certified  to  EPA  In-Use  Recall 
Emissions  Standards 

contains: 

(2)  The  certifier  shall  ensure  that  all 
of  the  information  that  is  entered  on  the 
label  supplied  by  the  engine 
configuration  certifier  pursuant  to 
paragraph  (1)(1)  of  this  section  is 
accurate  and  complete  and  that  the  label 
is  securely  affixed  to  the  engine,  upon 
the  completion  of  all  activities 
necessary  to  bring  the  engine  to  the 
certified  configuration. 

(3)  The  package  in  which  any 
replacement  parts  are  contained,  or  an 
insert  as  described  in  paragraph  {j)(4)  of 
this  section,  must  have  the  following 
information  conspicuously  placed 
thereon: 

(i)  The  statement  "Certified  by  (name 
of  engine  configuration  certifier)  to  EPA 
In-use  Recall  Emission  Standards";  and 

(ii)  The  engine  family  for  which  the 
parts  are  certified. 

(4)  The  package  in  which  the  parts  are 
contained  must  include  the  following 
information  provided  on  a  WTitten 
insert: 

(i)  The  engine  family  for  which  the 
parts  are  certified,  unless  such 
information  is  provided  as  sp)ecified  in 
paragraph  (i)(2)  of  this  section; 

(ii)  A  list  of  all  of  the  parts  and 
identification  numbers  for  the  parts 
included; 

(iii)  The  instructions  for  proper 
installation  of  the  parts; 

(iv)  A  description  of  the  maintenance 
necessary  to  be  performed  on  the  engine 
during  its  useful  life  renewal  period. 

(m)  Maintenance  and  subn\ittal  of 
records  by  engine  configuration 
certifiers. 

(1)  For  each  certified  engine 
configuration,  the  engine  configuration 
certifier  must  establish,  maintain  and 
retain  for  5  years  from  the  date  of 
certification  the  following  adequately 
organized  and  indexed  records: 

(i)  Detailed  production  drawings 
showing  all  dimensions,  tolerances, 
performance  requirements  and  material 
specifications  and  any  other  information 
necessary  to  completely  describe  the 
engine  configuration; 

(ii)  All  data  obtained  during  testing  of 
the  engine  configuration  and  subsequent 
analyses  based  on  that  data,  including 
the  mileage  and  the  vehicle  or  engine 
configuration  determinants; 

(iii)  All  information  used  in 
determining  the  engine  for  which»the 


replacement  parts  or  components  are 
represented  as  being  equivalent  from  an 
emissions  standpoint  to  the  original 
equipment  parts  being  replaced; 

(iv)  A  description  of  the  quality 
control  plan  used  to  monitor  production 
and  assure  compliance  of  in-use  engines 
with  the  applicable  requirements; 

(v)  All  data  taken  in  implementing  the 
quality  control  plan,  and  any 
subsequent  analyses  of  that  data;  and 

(vi)  All  in-service  data,  analyses 
performed  by  the  engine  configuration 
certifier  and  correspondence  with 
rebuilders,  vendors,  distributors, 
consumers,  retail  outlets  or  engine 
manufacturers  regarding  any  design, 
production  or  in-service  problems 
associated  with  25  or  more  engines  of 
the  same  engine  configuration. 

(2)  The  records  required  to  be 
maintained  in  paragraph  (ra)(l)  of  this 
section  shall  be  made  available  to  the 
Agency  upon  the  written  request  of  the 
MOD  Director. 

(n)  Decertification. 

(1)  The  MOD  Director  may  notify  a 
engine  configuration  certifier  that  the 
Agency  has  made  a  preliminary 
determination  that  a  certain  engine 
configuration  should  be  decertified. 

(i)  Such  a  preliminary  determination 
may  be  made  if  there  is  reason  to  believe 
that  the  engine  configuration  has  failed 
to  comply  with  the  requirements  of  this 
section,  information  upon  which  such  a 
determination  will  be  made  includes 
but  is  not  limited  to  the  following: 

(A)  The  engine  configuration  was 
certified  on  the  basis  of  emissions  tests, 
and  the  procedures  used  in  such  tests 
were  not  in  substantial  compliance  with 
a  portion  or  portions  of  the  test 
procedures  required  to  be  used  pursuant 
to  paragraph  (e)(1)  of  this  section;  or 

(B)  Use  of  the  certified  engine 
configuration  is  causing  emissions  to 
exceed  any  in-use  recall  emission 
standard;  or 

(C)  Use  of  the  engine  configuration 
causes  or  contributes  to  an  unreasonable 
risk  to  public  health,  welfare  or  safety 
or  severely  degrades  driveability 
operation  or  function;  or 

(D)  The  engine  configuration  has  been 
modified  in  a  manner  requiring 
recertification  pursuant  to  paragraph  (k) 
of  this  section;  or 

(E)  The  engine  configuration  certifier 
has  not  established,  maintained  or 
retained  the  records  required  pursuant 
to  paragraph  (m)(l)  of  this  section  or 
fails  to  make  the  records  available  to  the 
MOD  Director  upon  ivritten  request 
pursuant  to  paragraph  (m)(2)  of  this 
section. 

(ii)  Notice  of  a  preliminary 
determination  to  decertify  shall  contain: 
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(A)  A  description  of  the 
noncomplying  engine  configuration; 

(B)  The  oasis  for  the  MOD  Director's 
preliminary  decision;  and 

(C)  The  date  by  which  the  certifier 
must: 

(1)  Terminate  the  issuance  of  useful 
life  renewals;  or 

[2]  Make  the  necessarj'  change  (if  so 
recommended  by  the  Agency);  or 

[3)  Request  an  opportunity  in  writing 
to  dispute  the  allegations  of  the 
preliminary  decertification. 

(2)  If  the  engine  configuration  certifier 
requests  an  opportunity  to  respond  to 
the  preliminary  determination,  the 
manufacturer  and  other  parties 
interested  in  the  MOD  Director's 
decision  whether  to  decertify  the  engine 
configuration  shall,  within  15  days  of 
the  date  of  tlie  request,  submit  written 
presentations,  including  the  relevant 
information  and  data,  to  the  MOD 
Director.  The  MOD  Director,  in  his  or 
her  discretion,  may  provide  an 
opportunity  for  oral  presentations. 

0)  Any  interested  party  may  request 
additional  time  to  respond  to  the 
information  submitted  by  the  engine 
configuration  certifier.  The  MOD 
Director  upon  a  showing  of  good  cause 
by  the  interested  party  may  grant  an 
extension  of  lime  to  reply  up  to  30  days. 

(ii)  The  engine  configuration  certifier 
may  have  an  extension  of  up  to  30  days 
to  reply  to  information  submitted  by 
intCTested  parties.  Notification  of  intent 
to  reply  shall  be  submitted  to  the  MOD 
Director  within  10  days  of  the  date 
information  from  interested  parties  is 
submitted  to  the  MOD  Director. 

(3)  If  a  engine  configuration  certifier 
has  disputed  the  allegations  of  the 
preliminary  decisions,  the  MOD 
DinBctor  shall,  after  reviewing  any 
additional  information,  notify  the 
engine  configuration  certifier  of  his  or 
her  decision  whether  tlie  engine 
configuration  may  continue  to  be  sold  as 
certified.  This  notification  shall  include 
an  Explanation  upon  which  the  decision 
was  made  and  the  effective  date  for 
decertification,  where  appropriate. 

(4)  Within  20  days  from  tlie  date  of  a 
decision  made  pursuant  to  paragraph 
(n)(3)  of  this  section,  any  adversely 
affected  party  may  appeal  the  decision 
to  the  Office  Director. 

(i)  A  petition  for  appeal  to  the  Office 
Director  must  state  all  of  the  reasons 
why  the  decision  of  the  MOD  Director 
should  be  reversed. 

(ii)  The  Office  Director  may,  in  his  or 
her  discretion,  allow  additional  oral  or 
written  testimony. 

(iij)  If  no  appeal  is  filed  vvidi  the 
Office  Director  within  the  permitted 
time  period,  the  decision  of  the  MOD 
Director  shall  be  final. 


(5)  If  a  final  decision  is  made  to 
decertify  an  engine  configuration  under 
paragraph  (n)(4)  of  diis  section,  the 
engine  configuration  certifier  shall 
notify  his  immediate  customers  that,  as 
of  the  date  of  the  final  determination, 
the  engine  configuration  in  question  has 
been  decertified.  The  engine 
configuration  certifier  shall  offer  to 
replace  engines  of  the  decertified  engine 
configurations  in  the  customer's 
inventory  with  certified  replacement 
engines  or.  if  unable  to  do  so.  shall  at 
the  customer's  request  repurchase  such 
inventory  at  a  reasonable  price.  The 
immediate  customers  must  stop  selling 
the  engines  once  the  certifier  has 
notified  the  customer  tliat  the  engine 
configuration  has  been  decertified. 

(6)  Notwithstanding  the  requirements 
of  paragraph  (n)(5)  of  this  section,  an 
engine  purchased  by  an  owTier  prior  to 
decertification,  shall  be  considered 
certified  pursuant  to  this  section. 

§  52.2966    Enhanced  In-use  compliance 
heavy-duty  engine  and  vehicle  program. 

(a)  General  applicability.  New  1999 
model  year  and  later  hcav^-duty 
vehicles  and  engines,  other  than 
medium-duty  vehicles  certified  to  the 
standards  contained  in  §  52.2962,  that 
are  registered  exclusively  in  California 
or  that  are  offered  for  sale  in  California, 
shall  meet  the  standards  and 
requirements  specified  in  paragraphs  (c) 
through  (h)  of  this  section,  and  in 

§  52.2965.  Other  state  and  federal 
requirements  may  also  apply  to  thosn 
vehicles  and  engines.  Heavy-duty 
vehicles  that  are  registered  in  California 
and  that  arc  also  registered  in  othnr 
states  shall  be  si;b)ect  to  the 
requirements  specified  in  paragraph  (h) 
of  this  section. 

(b)  Definitions  and  abbreviations. 
The  definitions  and  abbreviations  of 

parts  86  and  88  of  this  chapter  and  the 
definitions  contained  in  the  Clean  Air 
Act  apply  to  this  section  unless  a  term 
is  also  defined  in  this  section.  New, 
when  applied  to  motor  vehicles,  means 
a  motor  vehicle,  the  equitable  or  legal 
title  to  which  has  never  been  transferred 
to  an  ultimate  purchaser.  It  is 
conclusively  presumed  that  the 
equitable  or  legal  title  to  a  motor 
vehicle,  other  than  a  motorcycle,  with 
an  odometer  reading  of  7,500  miles  or 
more,  has  been  transferred  to  an 
ultimate  purchaser,  and  that  the 
equitable  or  legal  title  to  a  motor 
vehicle,  oilier  than  a  motorcycle,  with 
an  odometer  reading  of  less  than  7,500 
miles  has  not  been  transferred  to  an 
ultimate  purchaser. 

(i;)  Emission  standards.  For  the 
purposes  of  certification  and  recall 


testing,  exhaust  emissions  shall  not 
exceed  the  following: 

(1)  Non-methane  hydrocarbons.  0.2  to 
0.6  grams  per  brake  horsepower-hour,  as 
measured  under  transient  operating 
conditions. 

(2)  O.xides  of  nitrogen.  1.5  grams  per 
brake  horsepower-hour,  as  measured 
under  transient  operating  conditions. 

(d)(1)  For  the  purposes  of  certification 
and  recall  testing,  evaporative 
hydrocarbon  em.issions  shall  not  exceed 
the  applicable  federal  heavy-duty 
engine  evaporative  emissions  standards 
described  in  40  CFR  part  86. 

(2)  Manufacturers'  applications  for 
certification  shall  include  test  results  or 
an  engineering  evaluation 
demonstrating  compliance  witli  the 
inherently  low  evaporative  emission 
requirements  of  §88.311-93{a)(l)(ii)  and 
(a)(2)  of  this  chapter.  Diurnal  emission 
levels  shall  be  adjusted  to  reflect 
corresponding  results  for  a  nominal  20 
gallon  fuel  tank  volume.  This 
demonstration  may  be  based  on  a 
diurnal  temperature  e.xcursion  of  65°F 
to  lOS^F  and  California  certification  fuel 
rather  than  the  EPA  conditions  and  test 
hiel. 

(e)  Test  procedun-s.  (1)  The  exhaust 
emission  standards  set  forth  in 
paragraph  (c)  of  this  section  refer  to  the 
e.\haust  emissions  collected  under  die 
conditions  and  measured  in  accordance 
with  the  procedures  set  forth  in  40  CFR 
part  86,  subpart  N,  except  as  specified 
in  paragraph  (f)  of  this  section. 
Assembly  line  testing  procedures  arc 
those  set  forth  in  40  CFR  part  86. 
subpart  K,  except  as  specified  in 
paragraph  (f)  of  this  section. 

(2)  The  evaporative  standards  set  forth 
in  paragraph  (d)(1)  of  this  section  refer 
to  the  evaporative  emissions  collected 
under  the  conditions  and  measured  in 
accordance  with  the  procedures  set 
forth  in  40  CFR  part  86,  subpart  M. 
except  as  specified  in  paragraph  (f)  of 
this  section. 

(f)  Test  fuels.  All  certification, 
assembly  line,  and  recall  testing 
performed  on  vehicles  and  engines 
covered  under  this  section  shall  use  the 
fuels  provided  for  by  California  as  found 
in  the  California  regulations.  Testing 
performed  to  demonstrate  compliance 
with  the  inherently  low  evaporative 
emission  requirements  of  paragraph 
(d)(2)  of  this  section  may.  as  an 
alternative,  be  conducted  with  fuels 
meeting  the  federal  specifications  of  40 
CFR  part  86.  Assembly  line  and  recall 
testing  shall  use  the  same  type  of  fuel 

as  used  in  certification  testing. 

(g)  Recall  program.  (1)  Engines 
certified  to  the  standards  set  forth  in 
this  section  shall  be  subject  to  the  recall 
provisions  described  in  this  paragraph. 
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For  purposes  of  recall  testing  under  this 
section,  the  term  "engine"  includes  all 
emissions  control  systems. 

(2)  The  recall  provisions  for  light-duty 
vehicles  contained  in  §  52.2962(e)  shall 
apply  to  engines  subject  to  the 
provisions  of  this  paragraph  as  well, 
wath  appropriate  references  to 
applicable  standards  and  test 
procedures,  except  that: 

(i)  Engines  shall  be  selected  by  EPA 
for  purposes  of  recall  testing  from  the 
vehicle  population  of  the  entire  state 
rather  than  only  from  areas  subject  to 
enhanced  inspection  and  maintenance 
testing;  and 

(ii)  The  provisions  of  §  52.2965  shall 
also  appiy. 


(h)  Fleet  averaging  program.  (1) 
General  applicability.  The  requirements 
of  this  program  apply  to  ail  heavy-duty 
vehicles  of  over  19,500  pounds  GVWR 
that  are  registered  in  California. 

(2)  Effective  January  1,  2000,  any 
person  who  owns  one  or  more  heavj'- 
duty  vehicles  of  over  19,500  pounds 
GVVVR  that  are  registered  in  California 
shall  submit  the  following  information 
on  each  of  these  affected  fleet  vehicles 
to  EPA  by  January  31st  of  every  calendar 
year.  The  submittal  shall  reflect  the 
owner's  affected  fleet  as  it  existed  on 
January  1st  of  the  same  calendar  year. 
Owners  may  combine  their  affected 
vehicles  with  those  of  other  vehicle 
owners  for  the  purposes  of  this  program. 


Required  information  per  affected 
vehicle: 

(i)  Vehicle  license  number; 

(ii)  Engine  model  year; 

(iii)  Engine  identification  number; 
and 

(iv)  GVWR. 

(3)(i)  The  results  of  the  following 
Fleet  Average  Emissions  (FAE) 
calculations  contained  in  Tables  2966- 
1  and  2966-2  shall  be  submitted 
concurrently  with  the  per  vehicle 
information  specified  in  paragraph 
(h)(2)  of  this  section;  separate 
calculations  shall  be  performed,  and 
results  submitted,  for  affected  vehicles 
of  GVWR  between  19,501-33.000 
pounds  and  for  affected  vehicles  of  over 
33,000  pounds  GVWR: 


Table  2966-1  .—Calculation  of  Medium  Heavy-duty  Vehicle  Fleet  NOx  Emissions 


A:  No.  of 
vehicles  in 
affected         B-  Per  ve- 

Model  year  grouping  Jatnn^         hide  NOx 

'       =*      *^   ^  (19500-         emissions 

33000  (tons) 

pounds 
GVWR) 

1999  and  later  x  0.071  

1998 x0.19 

1991-1997 „ _ xO.24 

1988-1990 „ xO.28 

198^1987 xO.24 

Pre-1984  _ x  0.51  

D:  Total  Fleet  Emissions  for  all  Model  Year  Groupings,  (sum  o(  numbers  in  Column  C) 
E:  Total  Number  of  Affected  Vehicles  (19500-33000  pounds  GVWR)  in  Fleet,  (sum  of  numbers  in  Column  A) 
.  F;  Fleet  Average  Emissions  (FAE).  (F=D+E) 


C:  Total 

NOx  emis- 
sions from 
model  year 
grouping 
(CAxB) 


Table  2966-2.— Calculation  of  Heavy  Heavy-duty  Vehicle  Fleet  NOx  Emissions 


Model  year  grouping 


A:No.  o< 

vehicles  in 
affected 

fleet 
(>33C00 
pounds 
GVWR) 


B:  Per  ve- 
hicle NOx 
emissions 
(tons) 


C:  Total 

NOx  emts- 

Eions  from 

modef  year 

group«ng 

(C=/C<B1 


1999  and  later  

1998 

1991-1997  

1 988-1 990 _ 

1984-1987  

PTe-1984  

D:  Total  Fleet  Emissions  for  all  Model  Year  Groupings,  (sum  of  numbers  in  Column  C) 

E:  Total  Numtier  of  Affected  Vehicles  (>33000  pounds  GVWR)  in  Fleet,  (sum  of  nun^ers  in  Column  A) 

F:  Fleet  Average  Emissions  (FAE),  (F=D+E) 


xO.28 
X  0.74 
xO.93 
X  1.12 
x095 
xl.99 


(ii)  The  submittal  shall  also  include 
the  name  and  address  of  each  owner  of 
vehicles  included  in  the  calculations, 
and  3  designated  mailing  address  for 
subsequent  EPA  correspondence. 

(4)  The  fleet  owner,  or  owner  group, 
shall  compare  the  calculated  Fleet 
Average  Emissions  with  the  Baseline 
Emission  Level  (BEL)  in  Table  2966-3 


applicable  to  the  calendar  year  for 
which  the  calculation  applies  (that  is, 
the  calendar  year  in  which  tlie  submittal 
is  due),  and  shall  calculate  the  fleet 
averaging  program  surcharge  according 
to  the  following  equation: 

Surcharge=5l0,000x(FAE-  BELx 
(Number  of  Affected  Vehicles) 


This  calculation  shall  be  performed 
separately  for  vehicles  in  the  19,501  to 
33,000  pound  GVWR  range,  if  the  fleet 
contains  any  such  vehicles,  and  in  the 
over  33,000  pound  GVWR  range,  if  the 
fleet  contains  any  such  vehicles.  If  the 
calculated  surcharge  is  less  than  zero  for 
either  category  of  vehicles,  the 
surcharge  for  that  category  of  vehicles 
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shall  be  set  to  zero.  The  sum  of  the 
..irrharges  for  the  two  categories  of 
vehicles  shall  be  paid  concurrently  with 
the  submittal  of  information  described 
;n  paragraphs  (h)(2)  and  (3)  of  this 
soction. 

Table  2966-3.- Heavy-duty  Vehi- 
cle Baseline  Emission  Levels 
(BEL) 


iaiendar  year 


BEL  tor  ve- 
hicles 
19.501- 
33.000 
pounds 
GVWR 


2tl6  

2017  

2ts8  

2619  

21620  

2021   

2022  

2023  

2024  arxj  later 


BEL  for  ve- 
hicles 
>33.0C0 
pounds 
GVWR 


0.28 

1.1 

0.26 

1.02 

0-24 

0.94 

022 

0.87 

0.20 

0.80 

0.19 

0.74 

0.17 

0.68 

0.16 

0.62 

0.15 

0.57 

0.13 

0.52 

0.13 

0.49 

0.12 

0.47 

0.11 

0.45 

0.11 

0.43 

0.10 

0.41 

0.098 

0.39 

0.093 

0.37 

0.089 

0.35 

0.086 

0.34 

0.083 

0.33 

0.080 

0.31 

0.077 

0.30 

0.075 

029 

0.072 

029 

0.071 

0.28 

5)  Within  30  days  of  receipt  of  an 
a(  1  jquate  owner's  submittal,  including 
SI  ficient  pajTnent.  EPA  shall  send  a 
a  itificate  of  compliance  to  the 
d !  iignated  mailing  address.  The 
a  J  tificate  shall  indicate  the  license 
ni  I  nbers  of  the  vehicles  to  which  it 
applies.  Inadequate  owners'  submittals, 
including  insufficient  payment  of  fees, 
shall  be  returned  to  the  designated 
mailing  address,  along  with  an 
explanation  of  why  the  submittal  was 
found  inadequate,  within  30  days  of 
receipt.  Resubmittals  by  owners  shall  be 
responded  to  by  EPA  within  30  days  of 
receipt. 

(B)  Certificates  of  compliance  shall  be 
valid  only  through  March  1st  of  the 
calendar  year  following  the  year  in 
which  they  are  issued.  Expiration  dates 
shall  be  indicated  on  the  certificates. 

(7)  Effective  March  15.  2000.  no 
vehicle  subject  to  the  requirements  of 
the  fleet  averaging  program  shall  be 
allowed  to  register  in  California  without 
proof  of  compliance  in  the  form  of  a 
valid  certificate  covering  the  subject 
vehicle,  unless  the  vehicle  has  not 


previously  been  subject  to  the 
requirements  of  this  program  because  it 
is  a  new  vehicle  or  had  not  been 
previously  registered  in  California. 

§§52.2967-52.2968    (Reserved] 

§  52.2969    Nonroad  vehicles  and  engines, 
on-highway  motorcycles. 

(a)  Applicability.  All  provisions  of 
this  section  will  apply  to  nonroad 
vehicles  and  engines  and  on-highway 
motorcycles  manufactured  after 
December  31.  1995  and  manufactured 
for  sale.  sold,  offered  for  sale, 
introduced  or  delivered  for  introduction 
into  commerce,  or  imported  in  the  State 
of  California. 

(b)(1)  Compression-ignition  Engines  at 
or  above  37  kW.  EPA  will  finalize 
national  rules  for  new  compression- 
ignition  engines  at  or  above  37  kVV  by 
May  1994  which  wall  achieve  a 
cumulative  37  percent  NOx  emission 
reduction  from  the  fleet  of  uncontrolled 
compression-ignition  engines  in  this 
category. 

(2)  Additional  measures.  If  EPA  fails 
to  publish  a  national  rule  which 
achieves  the  cumulative  37  percent 
reduction  in  NOx  emissions  from 
compression-ignition  engines  described 
in  paragraph  (b)(1)  of  this  section,  EPA 
will  promulgate  additional 
compression-ignition  engine  control 
measures  applicable  to  such  engines  in 
the  State  of  California  or  the  FTP  areas. 
These  additional  measures  will 
cumulatively  achieve  the  targeted  37 
percent  reduction. 

(c)(1)  Spark-ignition  Engines  at  or 
Below  19  kW.  EPA  will  finalize  national 
Phase  1  and  2  rules  for  new  spark- 
ignition  engines  at  or  below  19  kW 
which  will  achieve  a  cimiulative  90 
percent  VOC  emission  reduction  fi-om 
the  fleet  of  uncontrolled  spark-ignition 
engines  in  this  category.  A  Phase  1  rule 
will  be  finalized  by  May  1995  and  a 
Phase  2  rule  will  be  finalized  by  May 
1997. 

(2)  Additional  measures.  If  EPA  fails 
to  publish  Phase  1  and  2  national  rules 
which  achieve  a  cumulative  90  percent 
reduction  in  V(X!  emissions  from  spark- 
ignition  engines  described  in  paragraph 
(c)(1)  of  this  section,  EPA  will 
promulgate  tighter  standards  for  all 
users  of  such  engines  and/or  fees  for 
commercial  users  of  such  engines  in  the 
State  of  Cahfomia  or  in  the  FIP  areas. 
These  additional  measures  will 
cumulatively  achieve  the  targeted  90 
percent  reduction. 

(d)(1)  Spark-ignition  Marine  Engines. 
(i)  EPA  will  finahze  national  rules  for 
new  spark-ignition  marine  engines  by 
November  1995  which  will  achieve  a 
cumulative  50-60  percent  VOC 


emission  reduction  from  the  fleet  of 
uncontrolled  spark-ignition  marine 
engines  in  this  category.  The  national 
regulations  shall  be  phased  in 
commencing  with  model  year  1998  and 
later  spark-ignition  outboard,  stemdrive. 
and  inboard  engines  and  all  model  year 
1999  and  later  personal  watercraft 
spark-ignition  engines  that  are  sold, 
manufactured  for  sale,  offered  for  sale, 
introduced  or  deUvered  for  introduction 
into  commerce  or  imported  into  the 
State  of  Cahfomia. 

(ii)  A  marine  engine  is  any  nonroad 
engine  which  is  used  on  a  '"vessel"  as 
defined  in  1  U.S.C.  3. 

(2)  Additional  measures.  UEPA  fails 
to  publish  a  national  rule  which 
achieves  a  cumulative  50-60  percent 
reduction  in  VOC  emissions  from  spark- 
ignition  marine  engines  described  in 
paragraph  (d)(1)  of  this  section.  EPA 
will  promulgate  a  fee  schedule  for  users 
of  such  spark-ignition  marine  engines  in 
the  FIP  areas.  The  additional  measures 
will  cumulatively  achieve  the  targeted 
50-60  percent  reduction. 

(e)  On-highway  motorcycles  and 
engines  used  in  nonroad  motorcycles. 

(1)  General  applicability.  This 
regulation  applies  to  new  gasoline  and 
methanol  fueled  on-highway 
motorcycles  and  nonroad  motorcycles 
manufactured  after  December  31.  1995 
and  manufactured  for  sale.  sold,  offered 
for  sale,  introduced  or  delivered  for 
introduction  Into  commerce,  or 
imported  into  the  State  of  California, 
including  motorcycles  with  engine 
displacements  less  than  3.1  cubic  inches 
(50  cc). 

(2)  Definitions. 

Nonroad  motorcycle  means  any- 
motorized  land  vehicle  designed  for 
transporting  person  or  property  and 
which  has  two  wheels,  or  three  or  more 
wheels  and  a  curb  mass  less  than  or 
equal  to  680  kilograms;  it  does  not 
include  devices  regulated  by  the  State  of 
California  as  other  classes  of  motor 
vehicles  or  devices  regulated  by  EPA  as 
other  classes  of  nonroad  engines  nor 
does  it  include  devices  designed  solely 
for  operation  on  rails. 

On-highway  motorcycle  means  any 
motor  vehicle  with  a  headlight,  taillight. 
and  stoplight  and  having;  two  wheels, 
or  three  wheels  and  a  curb  mass  less 
than  or  equal  to  680  kilograms. 

(3)  Emission  standards  applicable  in 
California  for  1996  and  later  model  year 
on-highway  motorcycles  and  nonroad 
motorcycles. 

(i)  Exhaust  emissions  from  1996  and 
later  model  year  on-highway 
motorcycles  and  nonroad  motorcycles 
subject  to  this  paragraph  shall  not 
exceed: 
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(A)  Hydrocarbons  or  Organic  material 
hydrocarbon  equivalent:  0.8  grams  per 
vehicle  kilometer. 

(B)  Carbon  monoxide:  12  grams  per 
vehicle  kilometer. 

(C)  Oxides  of  nitrogen:  0.8  grams  per 
vehicle  kilometer. 

(ii)  The  standards  set  forth  in 
paragraph  (a)  of  this  section  refer  to  the 
exhaust  emitted  over  driving  schedules 
set  forth  in  40  CFR  part  86,  subpart  F 
and  measured  and  calculated  in 
accordance  with  those  procedures. 

(iij)  No  crankcase  emissions  shall  be 
discharged  into  the  ambient  atmosphere 
from  any  on-highway  motorcycle 
subject  to  this  subpart. 

(iv)  Evaporative  emissions  from  on- 
highway  motorcycles  shall  not  exceed 
2.0  grams  diurnal  and  hot  soak 
according  to  State  of  California 
procedures  referenced  in  13  CCR  1976. 

(4)  On-highway  motorcycles  and 
noru-oad  motorcycles  subject  to  this 
paragraph  shall  be  subject  to  the 
definitions  and  requirements  of  40  CFR 
86.401  through  86.544,  except  as  other- 
wise provided  in  this  paragraph  (e). 

§  52.2970    Civil  aircraft  operations. 

(a)  Definitions.  [Reserved] 

(b)  Commercial  aviation  control 
measures. 

(1)  Applicability.  The  provisions  of 
§  52.2970(b)  shall  apply  to  all 
commercial  aircraft  operators  with 
aircraft  operations  in  the  South  Coast, 
Ventura,  and  Sacramento  control  areas 
as  defined  in  40  CFR  81.305. 

(2)  Specific  pro\isions. 

(i)  Environmental  performance 
targets. 

(A)  Commercial  aircraft  operators 
subject  to  the  provisions  of  this  section 
per  paragraph  (b)(1)  of  this  section  shall 
operate  aircraft  in  the  control  areas  at 
emission  rates  not  to  exceed  those 
presented  in  Tables  2970-1  and  2970- 
2. 

Table  2970-1  .—Example  NOx  Envi- 
ronmental Performance  Tar- 
gets FOR  Commercial  Aviation  in 
THE  South  Coast  Air  Basin 


Table  2970-2.— Example  VOC  Envi- 
ronmental Performance  Tar- 
gets FOR  Commercial  Aviation  in 
THE  South  Coast  Air  Basin 


Control  period 

Environmental  per- 
tormance  target 

1990 

0.162  pounds/PEU. 

2001 

2002 

2003 

2004 

2005 

2005  ♦  

0.128  pounds/PEU. 
0.113  poundS/'PEU. 
0.100  pound&'PEU. 
0.086  pounds/PEU. 
0.073  pound&'PEU. 
0.073  pounds/PEU. 

Control  period 

Environmental  per- 
formance target 

iQQn     

0.087  pounds/PEU. 

CM  Cvj  CM  CM  CM  CM 

0.068  pounds/PEU. 
0.061  pounds/PEU. 
0.053  pounds/PEU. 
0.046  pounds/PEU. 
0.039  pounds/PEU. 
0.039  pounds/PEU. 

(ii)  Reporting. 

(A)  Compliance  plan.  [Reserved] 

(B)  Baseline  report.  [Reserved] 

(C)  Annual  report. 

[1)  Each  commercial  aircraft  operator 
subject  to  paragraph  (bj(2)(i)(A)  of  this 
section  shall  submit  annual  reports  to 
the  Administrator  on  covered  activity 
and  emissions  as  defined  in  paragraph 
(b)(2)(ii)(C)(3)  of  this  section. 

[2]  Armual  reports  submitted 
pursuant  to  paragraph  (b)(2)(ii)(C)(I)  of 
this  section  shall  be  submitted  no  later 
than  March  1  of  each  calendar  year 
describing  covered  aircraft  operations 
during  the  ozone  season  of  the 
preceding  calendar  year  pursuant  to  the 
information  requirements  in  paragraph 
(b)(2)(ii)(C)(5)  of  this  section.  The  first 
annual  report  shall  be  submitted  no 
later  than  March  1.  2000  describing 
covered  aircraft  operations  during  the 
calendar  year  1999. 

(J)  Annual  reports  submitted 
pursuant  to  paragraph  (b)(2)(ii)(C)(3)  of 
this  section  shall  include  the  following 
information.  For  each  flight  operating  in 
the  control  areas  during  the  ozone 
season  of  each  area:  Flight  number; 
aircraft  type  and  model;  engine  type  and 
model;  ta.xi/idle  time  by  engine;  APU 
operating  time;  number  of  passengers 
carried;  and  weight  of  non-passenger 
cargo.  In  addition,  armual  reports  shall 
include  the  following  information  for  all 
airports  in  the  control  areas  at  which  the 
reporting  operator  had  aircraft 
operations:  GSE  population  by  type;  and 
GSE  by  fuel  type,  engine  size,  emission 
control  level,  and  annual  ozone  season 
use  hours.  The  annual  ozone  seasons  for 
each  of  the  three  FIP  areas  are: 

(/)  Sacramento — May  through 
October. 

[ii]  Ventura — April  through  October. 

(Hi)  South  Coast — March  through 
October. 

(4)  Commercial  aircraft  operators 
submitting  annual  reports  pursuant  to 
paragraph  {b)(2)(ii)(C)(J)  of  this  section 
shall  calculate  their  total  annual  ozone 
season  emissions  of  VOC  and  NOx  in 
pounds  and  include  this  information  in 
the  annual  report.  EPA-approved 


methods  for  calculating  aircraft 
emissions  shall  be  used  for  determining 
VOC  and  NOx  emissions  during  the 
control  period. 

(5)  Commercial  aircraft  operators 
submitting  annual  reports  pursuant  to 
paragraph  (b)(2)(ii)(C)(?)  of  this  section 
shall  calculate  their  annual  ozone 
season  envirorunental  performance  in 
pounds  of  VOC  per  passenger 
equivalent  unit  and  pounds  of  NOx  per 
passenger  equivalent  unit  and  include 
this  infonnation  in  the  annual  report. 
The  following  calculations  shall  be  used 
to  determine  annual  environmental 
performance: 

(j)  For  VOC,  [control  period  VOC 
emissions]  divided  by  [(number  of 
passengers  carried  during  control 
period)  +  (weight  of  non-passenger 
cargo  carried  during  control  period 
divided  by  200)] 

[ii]  For  NOx,  [control  period  NOx 
emissions]  divided  by  [(number  of 
passengers  carried  during  control 
period)  +  (weight  of  non-passenger 
cargo  carried  during  control  period 
divided  by  200)) 

(6)  The  accuracy  of  all  information 
submitted  pursuant  to  this  section  shall 
be  certified  according  to  the 
requirements  of  paragraphs  (b)(2)(ii)(D) 
(I)  through  (4)  of  this  section. 

(7)  A  commercial  aircraft  operator 
subject  to  the  provisions  of  this  section 
who  fails.to  submit  an  annual  report  as 
required  under  paragraphs 
(b)(2)(ii)(C)(l)-(6)  of  this  section  will  be 
subject  to  enforcement  as  described  in 
paragraphs  (b)(2)(vii)  of  this  section. 

(D)  Certification. 

(1)  All  permit  applications  submitted 
pursuant  to  this  regulation  shall  be 
signed  as  follows: 

(i)  For  a  corporation  by  a  responsible 
corporate  officer.  For  the  purposes  of 
this  regulation,  a  responsible  corporate 
officer  means  a  president,  secretary, 
treasurer,  or  vice-president  of  the 
corporation  in  charge  of  a  principal 
business  function,  or  any  other  person 
who  performs  similar  policy-  or 
decision-making  functions  for  the 
corporation,  or 

(ii)  For  a  partnership  or  sole 
proprietorship  by  a  general  partner  or 
the  proprietor,  respectively. 

(2)  All  annual  reports  and  other 
supplemental  information  submitted 
pursuant  to  this  regulation  shall  be 
signed  by  a  person  described  in 
paragraph  (b)(2)(ii)(D)(I)  of  this  section, 
or  by  9  duly  authorized  representative  of 
that  person.  For  the  purposes  of  this 
regulation,  a  person  is  a  duly  authorized 
representative  if: 

(j)  The  authorization  is  made  in 
writing  by  a  person  described  in 
paragraph  (b)(2)(ii)(D)(I)  of  this  section; 
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[ii]  The  authorizution  specifies  an 
i  [  dividual  or  a  position  having 
IE  sponsibility  for  the  overall  operation 
c !  the  regulated  sources,  or  an 
individual  or  a  position  having  overall 
responsibility  for  envirorunental  matters 
f  J  r  the  company;  and 

(///)  The  written  authorization  is 
SL  bmitted  to  the  Administrator. 

[3)  If  an  authorization  submitted 

I  iider  paragraph  (b)(2)(ii)(D)(2)  of  this 

s  E  ction  is  no  longer  accurate  because  of 

personnel  changes  or  changes  in 

ai  thority,  a  new  authorization  satisfying 

t  ]  i  requirements  of  paragraph 

( J  |{2)(ii)(D)(2)  of  diis  section  must  be 

s.  bmitted  to  the  Administrator  prior  to 

c  I  together  with  any  reports  or 

s.  pplemejatal  information  signed  by  an 

ai  thorized  representative. 

(4)  Any  person  signing  a  document 

I I  der  paragraph  (bJ(2)(ii)(D)  {1)  or  [2]  of 
1 1  ;s  section  shall  make  the  following 
C3rtification: 

certify  under  penalty  of  law  that  this 
d:  cument  and  all  attachments  were  prepared 
u  r  der  my  direction  or  supervision  in 
ai ;  :ordance  with  a  system  designed  to  ensure 
tl  ii  it  qualiHed  personnel  properly  gather  and 
e  '  iluate  the  information  submitted.  Based  on 
n  ;  ■  inquiry  of  the  person  or  persons  directly 
n  1  ponsible  for  gathering  the  information,  the 
ii   ormation  submitted  is.  to  the  best  of  my 
k  1  jwledge  and  belief,  true,  accurate,  and 
o )  nplete.  I  am  aware  that  there  are 
si  ^  nificant  penalties  for  submitting  false 
irftormation.  including  the  possibility  of  fine 
and  imprisonment  for  knowing  violations. 

'  [Hi)  Compliance  determination. 

(A)  Compliance  with  paragraph 
((b)(2)(i)(A)  of  this  section  shall  be 
determined  armually,  using  information 
provided  in  the  annual  report  submitted 
pursuant  to  paragraphs  (b)(2)(ii)(C)(7) 
through  [6]  of  this  section,  by  comparing 
the  reported  pounds-per-PEU 
envirorunental  performance  to  the 
relevant  environmental  performance 
standard  from  Tables  2970-1  and  2970- 
2. 

(B)  Commercial  aircraft  operators 
whose  reported  pounds-per-PEU 
environmental  performance  exceeds  the 
rolevant  environmental  performance 
standard  shall  pay  an  emissions  fee 
calculated  according  to  the  provisions  of 
paragraph  (b)(2)(iv)(B)  of  this  section. 

(iv)  Emissions  fee. 

(A)  Emissions  fees  imposed  on  a 
commercial  aircraft  operator  pursuant  to 
paragraph  (b)(2)(iii)(B)  of  this  section 
will  be  calculated  using  emissions  and 
activity  data  reported  by  that  operator  in 
the  annual  submitted  under  paragraph 
(b)(2)(ii)(C)(l)  of  this  section.  The 
provisions  of  this  section  apply 
separately  for  VOC  and  NOx  emissions. 

(B)  Emissions  fees  will  be  based  on 
the  quantity  of  pollutants  emitted  in 


excess  of  the  emission  rates  presented  in 
Tables  2970-1  and  2970-2.  calculated 
as  follows: 

(I)  The  applicable  emission  rate  from 
Tables  2970-1  and  2970-2  is  multiplied 
by  the  operator's  reported  Passenger 
Equivalent  Unit  (PEU)  control  period 
total  to  determine  the  operator's  total 
emission  quantity  target  for  the  relevant 
year. 

[2]  This  total  emission  quantity  target 
is  subtracted  from  the  operator's 
reported  emissions  for  the  relevant  year 
to  determine  the  quantity  of  pollutants 
emitted  in  excess  of  the  total  emission 
quantity  target. 

(3)  This  excess  quantity  of  pollutants 
is  subject  to  the  emissions  fee  described 
in  paragraph  (b)(2)(iv)(C)  of  this  section. 

fC)  Emissions  fee  rate.  [Reserved] 

(D)  Emissions  fees  paid  pursuant  to 
the  provisions  of  this  section  must  be 
remitted  along  with  the  relevant  annual 
report  submitted  under  paragraph 
(b)(2)(ii)(C)(J)  of  this  section. 

(E)  A  commercial  aircraft  operator 
subject  to  the  requirements  of  this 
section  who  fails  to  pay  fees  as  required 
under  paragraphs  (b)(2)(iv)  (A)  through 
(D)  of  this  section  will  be  subject  to 
enforcement  as  described  in  paragraph 
(b)(2)(vii)  of  this  section. 

(v)  Recordkeeping.  Commercial 
aircraft  operators  subject  to  the 
provisions  of  paragraphs  (b)(2)  (i) 
through  (iv)  of  this  section  shall  collect 
and  record  all  information  necessary  to 
demonstrate  compliance  with  the 
requirements  of  paragraph  (b)(2)(i)  of 
this  section  and  maintain  the 
information  for  a  period  of  three  (3) 
years.  The  information  shall  be 
collected  and  recorded  each  day  of  the 
control  period  begiiuiing  in  1999. 
(vi)  Exemptions.  (Reserved) 
(vii)  Enforcement.  [Reserved] 
(c)  Genera}  aviation  control  measures. 

(1)  Applicability.  The  provisions  of 
§  52.2970  (c)  shall  apply  to  all  general 
aviation  operations  in  the  South  Coast, 
Ventura,  and  Sacramento  control  areas 
as  deHned  in  40  CFR  81.305. 

(2)  Specific  provisions. 

(i)  All  general  aviation  aircraft  subject 
to  paragraph  (c)(1)  of  this  section  shall 
pay  a  fee  for  each  operation  during  the 
control  period  beginning  in  2001.  except 
for  those  aircraft  operations  exempted 
pursuant  to  paragraph  (c)(l)(v)  of  this 
section. 

(ii)  For  the  purpose  of  this  section, 
general  aviation  operations  subject  to 
this  fee  are  defined  as  take-offs  from 
airports  located  in  the  control  areas. 

(iii)  Reporting. 

(A)  General  aviation  operation 
certificate. 

[1]  All  airports  with  general  aviation 
operations  subject  to  paragraph  (c)(1)  of 


this  section  must  obtain  a  General 
Aviation  Operation  Certificate. 

[2]  All  airports  with  general  aviation 
operations  subject  to  paragraph  (c)(1)  of 
this  section  shall  submit  to  the 
Administrator  an  application  for  a 
general  aviation  operation  certificate. 

[3}  This  application  shall  include  the 
following  information: 

U)  Airport  name; 

[ii]  Airport  location,  including 
latitude  and  longitude; 

Uii)  Number  of  general  aviation 
operations  in  1999; 

(iv)  Number  of  general  aviation 
aircraft  based  at  the  airport;  and 

[v]  Services  provided  at  the  airport. 

(4)  This  application  shall  be 
submitted  to  the  Administrator  no  later 
than  March  20.  2000. 

(5)  The  accuracy  of  all  information 
submitted  pursuant  to  this  section  shall 
be  certified  according  to  the 
requirements  of  paragraph  (c)(2)(iii)(C) 
of  this  section. 

(6)  Airports  with  general  aviation 
operations  in  the  absence  of  a  general 
aviation  operation  certificate  after 
January  1.  2001  will  be  subject  to 
enforcement  as  described  in  paragraph 
(b)(2)(vii)  of  this  section. 

(B)  Monthly  general  aviation  actixity 
reports. 

(1)  All  airports  subject  to  paragraph 
(c)(2)(iii)(A)  of  this  section  shall  submit 
to  the  Administrator  monthly  general 
aviation  activity  reports  for  the  control 
period. 

(2)  Monthly  general  aviation  activity 
reports  shall  include  the  following 
information: 

[i]  Airport  name  as  indicated  on  the 
General  Aviation  Operation  Certificate; 

[ii]  Total  number  of  general  aviation 
operations  for  the  reported  month;  and 

(///)  For  each  general  aviation 
operation  during  the  reported  month, 
the  aircraft  FAA  registration  number 
("N"  number). 

(3)  Monthly  general  aviation  activity 
reports  shall  be  submitted  no  later  than 
the  tenth  day  of  the  following  month. 
The  first  report  shall  be  submitted  no 
later  than  F"ebruary  10.  2001  covering 
general  aviation  operations  in  January 
2001. 

(4)  The  accuracy  of  all  information 
submitted  pursuant  to  this  section  shall 
be  certified  according  to  the 
requirements  of  paragraph  (c)(2)(iii)(C) 
of  this  section. 

(5)  Failure  to  submit  a  monthly 
general  aviation  activity  report  as 
required  in  this  section  will  be  subject 
to  enforcement  as  described  in 
paragraph  (c)(2)(vii)  of  this  section. 

(C)  Certification.  [Reserved] 

(iv)  Fee  Rate.  [Reserved] 

(v)  Fee  Collection.  [Reserved]  • 
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(vi)  Exemptions. 

(A)  Atypical  operations.  (Reserved) 

(B)  Other  exemptions.  [Reserved) 
(vii)  Enforcement.  [Reserved) 

§  52.2971    Locomotives. 

(a)  General  provisions. 

(1)  Appiicabilitv-  (i)  The  provisions  of 
paragraphs  (a)(2)(i).  (a)(2)(ii).  (a)(2){iii), 
(a)(4)(i).  (a)(4)(ii)  and  (a){4)(iii)  of  this 
section,  shall  apply  specifically  to  all 
locomotives  operating  in  California. 

(ii)  The  provisions  of  paragraphs 
(a)(2Kiv),  (a)(2)(v).  (a)(4)(iv).  (a)(4)(v). 
(b),  (c)  and  (e)  of  this  section  shall  apply 
to  all  locomotives  located  in  the 
"control  area"  defined  as  tiie  South 
Coast  Air  Basin  ozone  nonattainment 
area  in  40  CFR  81.305. 

(2)  Compliance  dates.  The  dates  for 
compliance  with  the  requirement  of  this 
section  are  as  follows: 

(i)  January  1,  2000  for  locomotives 
manufactured  before  January  1,  2000 
and  after  January  1. 1973.  and 
remanufactured  on  or  after  Januarv'  1. 
2000  for  compliance  with  the  standard 
in  paragraph  (a)(4)(i)  of  this  section. 

(ii)  January  1.  2000  for  locomotives 
manufactured  between  January  1.  2000 
and  December  31,  2004  at  the  time  of 
manufacture  and  at  each 
remanufacturing  on  or  after  January  1, 
2000  for  compliance  with  the  standard 
in  paragraph  (a)(4)(ii)  of  this  section. 

(iii)  January  1,  2005  for  locomotives 
manufactured  after  January  1,  2005  at 
the  time  of  manufacture  and  at  each 
remanufacturing  on  or  after  January  1. 
2005  for  compliance  with  the  standard 
in  paragraph  {a)(4)(iii)  of  this  section. 

(iv)  January  1,  2007  for  railroads 
operating  in  the  control  area  for 
compliance  with  the  standard  in 
paragraph  (a)(4)(iv)  of  this  section. 

(v)  Januarj'  1,  2010  for  railroads 
operating  in  the  control  area  for 
compliance  with  the  standard  in 
paragraph  (a)(4)(v)  of  this  section. 

(3)  Definitions. 
Administrator  means  the 

Administrator  of  the  Environmental 
Protection  Agency  or  his/her  authorized 
representative. 

Engine  used  in  a  locomotive  means 
either  an  engine  pieced  in  the 
locomotive  to  move  other  equipment, 
freight,  or  passenger  traffic,  or  an  engine 
mounted  on  the  locomotive  to  provide 
auxiliary  power. 

Locomotive  means  a  self-propelled 
piece  of  on-track  equipment  (other  than 
equipment  designed  for  operation  both 
on  highways  and  rails,  specialized 
maintenance  equipment,  and  other 
similar  equipment)  designed  for  moving 
other  equipment,  freight,  or  passenger 
traffic. 


Railroad  company  means  any 
company  or  organization  that  operates 
one  or  more  locomotives. 

(4)  Emissions  standards. 

(i)  NOx  emissions  from  a  locomotive 
manufactured  before  January  1.  2000 
and  after  January  1,  1973.  following 
remanufacturing  on  or  after  January  1, 
2000.  shall  comply  with  a  standard  such 
that  the  emissions  from  the  locomotive 
average  8  g/bhp-hr  or  less. 

(ii)  NOx  emissions  from  a  locomotive 
manufactured  on  or  after  January  1. 
2000  and  before  January  1.  2005  shall 
comply  with  a  NOx  standard  of  6.5  g/ 
bhp-hr. 

(^iii)  NOx  emissions  from  a  locomotive 
manufactured  on  or  after  January  1. 
2005  shall  comply  with  a  NOx  standard 
of  5.5  g/bhp-hr. 

(iv)  NOx  emissions  from  locomotives 
owned  or  operated  by  a  railroad 
company  and  operated  in  the  South 
Coast  shall  average  5.5  g/bhp-hr  or  less 
effective  January  1,  2007. 

(v)  NOx  emissions  from  locomotives 
owned  or  operated  by  a  railroad 
company  and  operated  in  the  South 
Coast  shall  average  4  g/bhp-hr  or  less 
effective  January  1,  2010. 

(5)  Test  methods  and  procedures.  Test 
methods  and  procedures  which  will  be 
adopted  for  the  national  locomotive 
emission  control  program  shall  apply  in 
this  South  Coast  Locomotive  FIP.  The 
applicable  reference  for  the  national 
locomotive  emission  control  program 
will  be  provided  when  promulgated. 

(6)  Enforcement. 

(i)  Inspections.  All  sources  subject  to 
provisions  of  this  section  shall  be 
subject  to  unannounced  inspections  by 
representatives  of  EPA  pursuant  to 
section  1 14  of  the  Clean  Air  Act  (42 
U.S.C.  7401-7671q). 

(ii)  Information  requests. 
Documentation  maintained  by  all 
sources,  facilities,  and  persons  subject 
to  paragraph  (c)  of  this  section  must  be 
sufficient  to  demonstrate  compliance 
with  all  the  requirements  of  paragraph 
(b)  of  this  section  and  must  be  provided 
to  representatives  of  EPA  in  response  to 
information  requests  pursuint  to  section 
1 14  of  the  Clean  Air  Act. 

(iii)  Testing.  All  sources  subject  to 
provisions  of  this  section  shall  be 
subject  to  testing  by  representatives  of 
EPA  pursuant  to  section  114  of  the 
Clean  Air  Act. 

(iv)  Failure  to  comply  with  any 
provisions  of  this  section  is  a  violation 
of  the  applicable  implementation  plan 
for  purposes  of  section  1 1 3  of  the  Clean 
Air  Act. 

fb)  Compliance. 

(1)  Average  emission  rate. 
Immediately  followdng  the  end  of  each 
year,  each  railroad  company  shall 


calculate  its  average  emission  rate  in  the 
control  area  for  the  preceding  year  as 
follows: 


X(EL,xFU,) 


IFU. 


i=l 

Where: 

LEV=RR  Company  .\nnual  Emission 

Level 
ELi=Emission  level  of  each  locomotive 

(i)  owned  or  operated  by  the 

railroad  company  in  g/bhp-hr 
FU,=Fuel  used  by  each  locomotive  (i) 

owned  or  operated  by  the  railroad 

company  in  gallons 
n^Number  of  locomotives/engines  the 

company  owns 
i=The  ith  locomotive  of  the  company's 

locomotive  fleet 
(2)  Labelling.  All  locomotive  or 
locomotive  engines  that  are  designated 
to  operate  in  the  South  Coast  subject  to 
the  requirements  of  this  section  shall 
have  labels  affixed  such  that  the  labels 
clearly  identify  the  locomotive  and 
locomotive  engine  as  being  a  designated 
South  Coast  locomotive  or  locomotive 
engine.  The  locations  and  sizes  of  the 
labels  shall  be  as  follows: 

(i)  Each  locomotive  shall  display  two 
labels  measuring  15  inches  (38 
centimeters)  by  15  inches  (38 
centimeters).  One  label  shall  be  attached 
to  each  side  of  the  locomotive  in  a 
location  that  will  allow  the  label  to  be 
visible  from  outside  of  the  locomotive. 
The  labels  shall  be  permanently 
attached  to  a  part  of  the  locomotive 
necessary  for  normal  operation,  and  not 
to  parts  of  the  locomotive  that  can  be 
easily  removed.  The  labels  shall  consist 
of  the  green  letters  "SC"  set  upon  a 
white  background.  Each  letter  shall  be 
13  inches  (33  centimeters)  high  by  6 
inches  (15  centimeters)  wide. 

(ii)  A  pennanent  legible  label  shall  be 
affixed  to  the  engine  in  a  position  in 
which  it  will  be  readily  visible  after 
installation  in  a  locomotive  and  shall  be 
attached  to  an  engine  part  necessary  for 
normal  engine  ofwration  and  not 
normally  requiring  replacement  during 
engine  life.  The  labels  shall  have 
dimensions  of  6  inches  (15  centimeters) 
X  6  inches  (15  centimeters)and  shall 
contain  the  green  letters  "SC"  set  upon 
a  white  background.  Each  letter  shall  be 
4  inches  (10  centimeters)  high  by  2 
inches  (5  centimeters)  wide. 

(c)  Reporting  and  recordkeeping.  Each 
owner  or  operator  of  a  locomotive 
emission  source  which  is  subject  to  the 
limitations  of  this  section,  shall  submit 
to  the  administrator  by  April  1.  of  each 
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calendar  year,  beginning  in  2007,  a 
certification  of  compliance  with  this 
section  for  the  previous  calendar  year. 
This  certification  shall  include: 

(1)  A  declaration  that  the  company  is 
in  compliance  with  all  the  requirements 
of  this  section,  and 

(2)  Documentation  of  the  methods 
used  to  meet  the  NOx  fleet  emission 
average  required  in  paragraph  (a)(4)  of 
this  section. 

(3)  Each  owner  or  operator  of 
locomotive  emission  sources  which  is 
subject  to  the  limitations  of  this  section 
sjiall  collect  and  record  all  infomiation 
necessary  to  demonstrate  compliance 

w  ilh  this  section.  These  records  shall  be 
n^intained  for  a  period  of  5  years.  The 
ii  formation  shall  be  collected  and 
n  lorded  for  each  year  starting  in  2007. 

d)  Testing  and  monitoring.  The 
Ac  ministrator  may  require,  at  any  time. 
a]U  owner  or  operator  of  a  locomotive 
eir  ission  source  subject  to  the 
li  xitations  of  this  section  to  perform 
\0iks  using  the  applicable  test  methods 
defined  in  the  national  locomotive 
eilaission  control  program  when 
finalized,  to  demonstrate  compliance 
u-jth  the  limitations  of  this  section, 
(e)  Fees  and  noncompliance  penalties. 

(1)  Railroad  companies  that  own  and/ 
ot  operate  a  locomotive  within  the 
confines  of  the  South  Coast  which  is 
designated  as  a  South  Coast  locomotive 
engine  shall  pay  an  annual  fee  for  each 
locomotive  engine  they  operate  in  the 
South  Coast.  (Such  fee  is  to  be 
developed  in  this  rulemaking.) 

(2)  Any  engine  that  EPA  finds 
operating  in  the  South  Coast  that  is  not 
properly  identified  as  a  designated 
South  Coast  locomotive  or  without 
proper  maintenance  shall  bo  fined  an 
amount  not  to  exceed  $25,000  per  day 
of  improper  operation. 

(3)  A  noncompliance  penalty  for  each 
ton  of  emissions  produced  by  a  railroad 
company  above  its  emission  cap  as 
provided  for  in  paragraph  (a)(4)  of  tliis 
section,  shall  be  assessed  at  a  rate  of 
SlO.OOO  per  ton  of  emissions. 

§  52.2972    Military  aircraft  operations. 
[Implementing  program  described  in 
section  lll(D)(4)(e)(2)(c)  of  the 
Supplementary  Information  section.] 

§  52.2973  Ships  and  ports.  [Implementing 
program  described  In  Section  lli(D)(4)(e)(iv) 
of  the  Supplementary  Information  section.] 

§52.2974    [Reserved] 

§  52.2975    Enhanced  In-use  compliance 
program  for  nonroad  engines  over  37  kw. 

(a)  General  applicability.  (1)  New 
1999  model  year  and  later  nonroad 
engines,  except  those  exempted  in 
paragraph  (a)(2)  of  this  section,  that  are 
operated  in  the  Los  Angeles-South  Coast 


Air  Basin.  Ventura,  or  in  the  Sacramento 
Metropolitan  ozone  nonattainment  areas 
as  defined  in  40  CFR  81.305  shall  meet 
the  requirements  specified  in 
paragraphs  (c)  through  (g)  of  this 
section,  in  paragraph  (j)  of  this  section, 
and  in  §  52.2965.  Other  state  and  federal 
requirements  may  also  apply  to  these 
engines.  Owners  of  nonroad  engines  of 
any  model  year,  except  those  exempted 
in  paragraph  {a)(2)  of  this  section,  that 
are  operated  in  the  Los  Angeles-South 
Coast  Air  Basin.  Ventura,  or  Sacramento 
Metropolitan  ozone  nonattainment  areas 
as  defined  in  40  CFR  81.305  shall  meet 
the  requirements  specified  in 
paragraphs  (h)  and  (j)  of  this  section. 

(2)  Exempted  nonroad  engines.  The 
following  nonroad  engines  are 
exempted  from  the  requirements  of  this 
section: 

(i)  Engines  rated  below  37  kw; 
(ii)  Compression-ignition  engines 

used  in  marine  applications  that  have  a 

rated  speed  at  maximum  torque  of  1200 

RPM  or  less; 
(iii)  Spark-ignition  engines  used  in 

marine  applications; 
(iv)  Engines  used  in  aircraft  as  defined 

in  §  87.1(a)  of  this  chapter; 
(v)  Engines  used  in  underground 

mining  equipment  and  regulated  bv  the 

Mining  Safety  and  Health 

Administration  (MSHA)  in  30  CFR  parts 

7.  31.  32.  36.  56.  70.  and  75;  and 
(vi)  Engines  used  to  propel 

locomotives,  as  defined  in  §  85.1602  of    " 

this  chapter. 

(3)(i)  Labeling  requirements.  [A]  For 

1999  and  later  model  year  nonroad 
equipment,  the  equipment  manufacturer 
shall  affix  a  label  meeting  the 
requirements  of  paragraph  (j)  of  this 
section  to  every  piece  of  nonroad 
equipment  operated,  stored,  or 
transported  in  the  South  Coast  Air 
Basin,  in  Ventura  County,  or  in  the 
Sacramento  Metropolitan  ozone 
nonattainment  areas  as  defined  in  40 
CFR  81.305.  except  those  pieces  of 
equipment  and  associated  engines 
exempted  in  paragraphs  (a)(2)  and 
(a)(3)(ii)  of  this  section. 

(B)  For  1998  and  earlier  model  year 
nonroad  equipment,  effective  March  15. 
2000,  a  label  meeting  the  requirements 
of  paragraph  (j)  of  this  section  shall  be 
affixed  to  every  piece  of  nonroad 
equipment  operated,  stored,  or 
transported  in  the  South  Coast  Air 
Basin,  in  Ventura  County,  or  in  the 
Sacramento  Metropolitan  ozone 
nonattairunent  areas  as  defined  in  40 
CFR  81.305,  e.xcept  those  pieces  of 
equipment  and  associated  engines 
exempted  in  paragraph  (a)(2)  and 
(a)(3)(ii)  of  this  section. 


(ii)  Labeling  exceptions.  The  labeling 
requirements  of  paragraph  (a)(3)(i)  of 
this  section  do  not  apply  to: 

(A)  Equipment  stored  on  the  premises 
of  an  equipment  dealer  or  leaser,  unless 
such  location  is  on  or  adjacent  to  a  site 
at  which  work  is  being  done  that  could 
gainfully  employ  the  equipment;  and 

(B)  Equipment  transported  through  or 
out  of  the  FIP  area  that  is  not  unloaded 
from  its  carrier  while  in  the  FIP  area. 

(b)  Definitions  and  abbreviations. 
The  definitions  and  abbreviations  of 

§  52.2966  and  parts  86  and  89  of  this 
chapter,  and  the  definitions  contained 
in  the  Clean  Air  Act  apply  to  this 
section  unless  the  term  is  defined  in  this 
section. 

(c)  Exhaust  emission  standards.  For 
the  purposes  of  certification,  a.ssembly 
line,  and  recall  testing,  exhaust 
emissions  from  nonroad  engines  to 
which  these  requirements  apply  shall 
not  exceed  the  following: 

(1)  Non-methane  hydrocarbons.  1.2 
grams  per  brake  horsepower-hour,  as 
measured  under  steady-state  operating 
conditions. 

(2)  Oxides  of  nitrogen,  (i)  For  engines 
operated  in  the  South  Coast  Air  Basin  or 
in  Ventura  County:  1.5  grams  per  brake 
horsepower-hour,  as  measured  under 
steady-stale  operating  conditions. 

(ii)  For  engines  operated  in  the 
Sacramento  Metropolitan  ozone 
nonattainment  areas  as  defined  in  40 
CFR  81.305:  2.5  grams  per  brake 
horsepower-hour,  as  measured  under 
steady-state  operating  conditions. 
•     (d)  Evaporative  emission 
requirements.  Manufacturers' 
applications  for  certification  shall 
include  test  results  or  an  engineering 
evaluation  demonstrating  compliance 
with  the  inherently  low  evaporative 
emission  requirements  of  §  88.31 1-93  . 
(a){l)(ii)  and  (a)(2)  of  this  chapter. 
Diurnal  emission  levels  shall  be 
adjusted  to  reflect  corresponding  results 
for  a  nominal  20  gallon  fuel  tank 
volume.  This  de.monstration  may  be 
based  on  a  diurnal  temperature 
excursion  of  65  "F  to  105  °F  and 
California  certification  fuel  rather  than 
the  EPA  conditions  and  test  fuel. 

(e)  Test  procedures.  The  exhaust 
standards  set  forth  in  paragraph  (c)  of 
this  section  refer  to  the  exhaust  emitted 
over  the  operating  schedule  set  forth  in 
the  Federal  nonroad  regulations,  and 
measured  and  calculated  in  accordance 
with  the  procedures  set  forth  in  the 
Federal  nonroad  regulations.  Assembly 
line  testing  procedures  are  those  set 
forth  in  40  CFR  part  86.  subpart  K. 
except  as  specified  in  paragraph  (f)  of 
this  section. 

(f)  Test  fuels.  All  certification, 
assembly  line,  and  recall  testing 
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performed  as  described  in  paragraph  (e) 
of  this  section  shall  use  the  fuels 
provided  for  by  California  as  found  in 
the  California  nonroad  regulations. 
Testing  performed  to  demonstrate 
compliance  with  the  inherently  low 
evaporative  emission  requirements  of 
paragraph  (d)  of  this  section  may,  as  an 
alternative,  be  conducted  with  fuels 
meeting  the  federal  specifications  of  40 
CFR  part  86.  Assembly  line  and  recall 
testing  shall  use  the  same  type  of  fuel 
as  used  in  certification  testing. 

(g)  Recall  program.  (1)  Engines 
certified  to  the  standards  set  forth  in 
paragraphs  (c)  and  (d)  of  this  section 
shall  be  subject  to  the  recall  provisions 
of  part  89,  subpart  H  of  this  chapter  and 
the  associated  established  practices  of 
EPA,  except  as  otherwise  provided  in 
paragraph  (g)  of  this  section. 

(2)  For  purposes  of  the  recall  testing 
under  this  section,  the  term  "engine" 
includes  all  emissions  control  systems. 

(3)  The  recall  provisions  for  light-duty 
vehicles  contained  in  paragraphs  (e)  (3), 
(4).  and  (5)  of  this  section  shall  apply  to 
engines  subject  to  the  provisions  of 
paragraph  (g)  of  this  section  as  well, 
with  appropriate  references  to 
applicable  standards  and  test 
procedures,  except  that: 

(i)  Engines  shall  be  selected  by  EPA 
for  the  purposes  of  recall  testing  from 
the  equipment  population  of  the  South 
Coast,  Ventura,  and  Sacramento 
nonattainment  areas;  and 

(ii)  The  prohibitions  on  registering 
vehicles  contained  in  paragraph  (e)(5){i) 
of  this  section  shall  apply  to  equipment* 
used  in  the  South  Coast,  Ventura,  and 
Sacramento  nonattainment  areas; 

(h)  Fleet  averaging  program. 

(1)  General  Applicability.  The 
requirements  of  this  program  apply  to 
ovvTiers  of  equipment  equipped  with  a 
nonroad  engine  that  is  operated  in  the 


South  Coast  Air  Basin,  in  Ventura 
County,  or  in  the  Sacramento 
Metropolitan  ozone  nonattairmient  areas 
as  defined  in  40  CFR  81.305,  except 
those  pieces  of  equipment  and 
associated  engines  exempted  in 
paragraph  (a)(2)  of  this  section. 

(2)  Effective  January  1,  1999,  any 
person  who  owns  one  or  more  pieces  of 
equipment  described  in  paragraph  (h)(1) 
of  this  section  shall  submit  the 
following  information  on  each  such 
piece  of  equipment  to  EPA  by  January 
31st  of  every  calendar  year.  The 
submittal  shall  reflect  the  owner's 
affected  fleet  as  it  existed  on  January  1st 
of  the  same  calendar  year.  Owners  in 
the  South  Coast  Air  Basin  and  Ventura 
County  may  combine  their  affected 
equipment  with  that  of  other  equipment 
owners  in  the  South  Coast  Air  Basin  and 
Ventura  County  for  the  purposes  of  this 
program. ■*■»  Required  information  per 
affected  piece  of  equipment: 

(i)  Type  of  equipment  and  equipment 
class  as  specified  in  Table  2975-1; 

(ii)  Engine  model  year; 

(iii)  Engine  serial  number; 

(iv)  The  NOx  certification  level  (for 
1999  and  later  model  year  engines  only); 

(v)  The  useful  hfe  renewal  certificate 
as  described  in  §  52.2965(d)  (for  1999 
and  later  model  year  engines  beyond 
their  original  useful  life  period  only); 
and 

(vi)  Proof  that  remedial  actions  have 
been  performed  by  an  authorized  party 
for  any  engine  subject  to  a  recall  action 
as  described  in  paragraph  (g)  of  this 
section. 

Table  2975-1  .—Nonroad 
Equipment  Classes 


Class 


Equipment  types 


Wood  splitters. 


Table  2975-1  .—Nonroad 
Equipment  Classes— Continued 


Class 


III 


IV 


Equipment  types 


Sprayers. 

Swathers. 

Other  agricultural  equipment 

Combines. 

Chippers/stump  grinders. 

Balers. 

Tractors/loaders/backhoes. 

Concrete/industrial  saws. 

ForVlitts. 

Rough  terrain  forklifts. 

Other  material  handling  equipment. 

Paving  equipment. 

Agricultural  tractors. 

Concrete  pavers. 

Asphalt  pavers. 

Rollers. 

Other  general  industrial  equipment. 

Other  construction  equipment 

Aircraft  support  equipment 

Cranes. 

Bore/drill  rigs. 

Graders. 

Crawler  tractors. 

Sweepers/scrxjt)bers. 

Crushing/process  equipment 

Skidders. 

Terminal  tractors. 

Excavators. 

Off- highway  tractors. 

Rubber-tired  toaders. 


VI 

Feller/bunctiers. 

Rubber-tired  dozers. 

Scrapers. 

VII 

Off-highway  trucks. 

(3)(i)  The  results  of  the  following 
Fleet  Average  Emissions  (FAE) 
calculations  contained  in  Table  2975-2 
shall  be  submitted  concurrently  with 
the  information  specified  in  paragraph 
(h)(2)  of  this  section;  separate 
calculations  shall  be  performed,  and 
results  submitted,  for  each  equipment 
class  specified  in  Table  2975-1: 


Table  2975-2.— Calculation  of  Nonroad  Fleet  NOx  Emissions  for  a  Given  Equipment  Class 


Model  year  grouping 


A;  Pieces  of 
affected 
equipment 
in  equip- 
ment class 


B:  Per  en- 
gine emis- 
sions from 
table  2975- 
3  (tons) 


C:  Total 
NOx  emis- 
sions from 
model  year 
grouping 
rC=AxB) 


1 999  and  later 

1998  

1997  

1996  

Pre-1996  


D:  Total  Fleet  Emissions  for  all  Model  Year  Groupings,  (sum  of  numbers  in  Column  C) 

E:  Total  Pieces  of  Affected  Equipment  for  the  Given  Equipment  Class,  (sum  of  numtjers  in  Column  A) 

F:  Fleet  Average  Emissions  (FAE).  (F=D-i-E) 


♦•Owners  in  the  Sacramento  ozone 
nonattainment  area  may  combine  their  affected 
equipment  with  that  of  other  equipment  owners  in 


the  Sacramento  ozone  nonattainment  area  for  the 
purpo-ies  of  this  program. 
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Table  2975-3.— Per  Engine  Emissions 


Model  year  grouping 


1999+ 

1.5  9a)hp-hr2.5  g/bhp-hr 

2.5  gjbhp-hr 

199p  

1997  

1996 

Pre-1996  


0.0062 

0.010 

0.028 

0.037 

0.037 

0.037 


Per  engine  emissions  by  class  (tons) 


0.027 

0.045 

0.12 

0.17 

0.17 

0.17 


0.047 

0.079 

0.22 

0.35 

0.35 

0.35 


IV 


0.090 

0.15 

0.41 

0.41 

0.70 

0.70 


0.16 
0.27 
0.75 
0.75 
1.25 
1.25 


VI 


0.32 
0.53 
1.47 
1.47 
1.47 
2.10 


VII 


0.89 
1.49 
4.11 
4.11 
4.11 
7.09 


(iii)  The  submittal  shall  also  include 
the  iname  and  address  of  each  owner  of 
noilroad  equipment  included  in  the 
calculations,  and  a  designated  mailing 
address  for  subsequent  EPA 
correspondence. 

(4)  By  January  1.  2000  and  ever>-  year 
thesoafter,  the  fleet  owner,  or  ovviier 


group,  shall  compare  tlie  calculated 
Fleet  Average  Emissions  (FAE)  with  the 
Baseline  Emission  Level  (BEL)  in  Table 
2975-4  (for  equipment  in  the  South 
Coast  Air  Basin  or  in  Ventura  County) 
or  Table  2975-5  (for  equipment  in  the 
Sacramento  ozone  nonattainment  area). 


applicable  to  the  appropriate  equipment 
class  and  calendar  year  for  which  the 
calculation  applies  (that  is.  the  BEL  for 
the  calendar  year  in  which  the  submittal 
is  due),  and  shall  calculate  the  fleet 
averaging  program  surcharge  according 
to  the  following  equation: 


Surcharge^  =$iO.OOOx(FAE-BEL)x 


/'Number  of '^ 

Pieces  of 

Affected 

Equipment^ 


whore  n  is  the  class  of  equipment  as 
indicated  in  table  2975-1. 

Thii  [calculation  shall  be  porformnd 


sepi  lately  for  each  equipment  class  as 

Table  2975-4.— South  Coast  and  Ventura  Baseline  Emission  Levels 


199S 

200C 

2001 

2002 

2003 

2004 

2005 

2006 

2007 

2008 

2009 

2010 

2011 

2012 

2013 

2014 

2015 

2016 

2017 

2018 

2019 

2020 

2021 

2022 

2023 

2024 

2025 

2026 

2027 


specified  in  Table  2975-1.  If  the 
calculated  surcharge  is  less  than  zero  for 
any  equipment  class,  the  surcharge  for 
that  equipment  class  shall  be  set  lo  zero. 


The  sum  of  the  surcharges  for  all  of  the 
equipment  classes  shall  be  paid 
concurrently  with  the  submittal  of 
information  described  in  para^jraphs  (h) 
(2)  and  (3)  of  this  section. 


Calendar  year 


Class  specific  baselir^e  emission  level  (Ions) 


I 


N/A 
0.035 
0.033 
0.031 
0.029 
0.027 
0.0^'>5 
0.024 
0022 
0.021 
0.019 
0.017 
0.016 
0.015 
0.014 
0.013 
0.012 
0.011 
0.010 
0.0093 
0.0083 
0.0082 
0.0078 
0.0074 
00070 
0.0068 
0.0065 
0.0064 
00063 


II 


N/A 
0. 
0. 
0. 
0. 
0. 
0. 


16 
15 
14 
14 
13 
12 


0.11 

0.10 

0.094 

0.087 

0.080 

0.074 

0.068 

0.062 

0.057 

0.053 

0.049 

0.045 

0.042 

0.039 

0.037 

0.035 

0.033 

0.031 

0.030 

0.029 

0.028 

0.028 


III 


N/A 
0.32 
0.30 
0.28 
0.27 
0.25 
0.23 
0.21 
0.20 
0.18 
0.17 
0.15 
0.14 
0.13 
0.12 
0.11 
0.C98 
0.090 
0.083 
0.077 
0.071 
0.066 
0.C62 
0.058 
0.055 
0.052 
0.050 
0.049 
0.048 


IV 


N'A 
0  62 
0.59 
0.55 
0.52 
0.48 
0.45 
0.41 
0.38 
0.35 
0.32 
0.29 
0.27 
0.24 
0.22 
0.20 
0.19 
0.17 
0.16 
0.15 
0.13 
0.13 
0.12 
0.11 
0.10 
0.099 
0.096 
0.093 
0.092 


N/A 
1.12 
1.05 
0.99 
0.92 
0.86 
0.80 
0.74 
0.68 
0  63 
0.57 
0.53 
0.48 
0.44 
0.40 
0.37 
0.33 
0.31 
0.28 
0.26 
0.24 
0.23 
0.21 
0.20 
0.19 
0.18 
0.17 
0.17 
0.17 


VI 


N'A 

1.8S 

1.75 

1.65 

1.51 

1.44 

1.34 

1.25 

1.15 

1.06 

0.98 

0.90 

0.33 

0.76 

0.70 

0.64 

0.59 

0.55 

0.51 

0.47 

0.44 

042 

0.39 

0.37 

0.36 

0.34 

0.33 

0.33 

0.32 


VII 


N,A  . 
6.15 
577 
5.41 
5.05 
4.70 
4.35 
4.02 
3.70 
3.40 
3.11 
2.84 
2  60 
237 
216 
1.S7 
1.80 
1.65 
1.52 
1.40 
1.30 
1.21 
1.13 
1.07 
1.01 
0.97 
0.94 
0.92 
0.91 
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Table  2975-4.— South  Coast  and  Ventura  Baseline  Emission  Levels— Continued 


Calendar  year 

Class  specific  baseline  emission  level  (tons) 

1 

11 

III 

IV 

V 

VI 

VII 

2023  

2029  and  later    

0.0062 
0.0062 

0.027 
0.027 

0.047 
0.047 

0.091 
0.090 

0.16 
0.16 

0.32 
0.32 

0.90 
0.89 

Table  2975-5.— Sacramento  Nonroad  Fleet  Baseline  Emission  Levels  Class  Specific  Baseline  Emission  Level 


Class  specific  baseline  emission  level  (tons) 

Calendar  Year 

1 

II 

III 

IV 

V 

VI 

VII 

2000  

0.035 

0.16 

0.32 

0.63 

1.12 

1.87 

6.19 

2001  

0.033 

0.16 

0.31 

0.60 

1.06 

1.78 

5.85 

2002  

0.032 

0.15 

0.29 

0.56 

1.01 

1.69 

5.52 

2003  

0.030 

0.14 

0.27 

0.53 

0.95 

1.60 

520 

2004  

0.029 

0.13 

0.25 

0.50 

0.89 

1.51 

4.88 

2005  : 

0.027 

0.12 

0.24 

0.47 

0.84 

1.42 

4.57 

2006  

0.026 

0.12 

0.23 

0.44 

0.79 

1.34 

4.27 

2007  ; 

0.024 

0.11 

0.21 

0.41 

0.73 

1.25 

3.98 

2008  

0023 

0.10 

0.20 

0.38 

0.68 

1.18 

3.71 

2009  

0021 

0.098 

0.19 

0.36 

0.64 

1.10 

3.46 

2010  

0.020 

0  092 

0.17 

0.33 

0.59 

1.03 

3.22 

2011    

0.019 
0.018 
0.017 

0.086 
0.081 
0.076 

0.16 
0.15 
0.14 

0.31 
0.29 
0.27 

0.55 
0.52 
0.48 

0.97 
0.91 
0.86 

3.00 

2012        

2.79 

2013  

2.61 

2014       

0.016 
0.015 
0.014 
0.014 
0.013 
0.013 

0.072 
0.068 
0.064 
0.061 
0.058 
0.056 

0.13 
0.12 
0.12 
0.11 
0.10 
0.10 

0.25 
0.24 
0.22 
0.21 
0.20 
0.19 

0.45 
0.42 
0.40 
0.38 
0.36 
0.34 

0.81 
0.77 
0.73 
0.69 
0.66 
0.64 

2.44 

2015  

2.29 

2016       

2.16 

2017  

2.04 

2018  

1.94 

2019  

1.85 

2020  

0.012 

0.054 

0.095 

0.18 

0.33 

0.61 

1.77 

2021   

0.012 

0.052 

0.091 

0.17 

0.31 

0.59 

1.70 

2022  

0.011 

0.050 

0.083 

0.17 

0.30 

0.58 

1.64 

2023  

0.011 

0.049 

0.085 

0.16 

0.29 

0.56 

1.59 

2024  

0.011 

0.048 

0.083 

0.16 

0.29 

0.55 

1.56 

2025  

0.011 

0.047 

0.031 

0.16 

0.28 

0.54 

1.53 

2026  

0.010 

0.046 

0.080 

0.15 

0.28 

0.53 

1.51 

2027  

0.010 

0.046 

0.079 

0.15 

0.27 

0.53 

1.50 

2028  

0.010 

0.046 

0.078 

0.15 

0.27 

0.53 

1.49 

2029  and  later 

0.010 

0.045 

0.078 

0.15 

0.27 

0.53 

1.49 

(5)  Within  30  days  of  receipt  of  an 
adequate  omier's  submittal,  including 
sufficient  payment,  EPA  shall  send  a 
certificate  of  compliance  to  the 
designated  mailing  address.  The 
certificate  shall  indicate  the  serial 
numbers  of  the  engines  to  which  it 
applies.  Inadequate  owners'  submittals, 
including  insufficient  payment  of  fees, 
shall  be  returned  to  the  designated 
mailing  address,  along  with  an 
explanation  of  why  the  submittal  was 
found  inadequate,  within  30  days  of 
receipt.  Resubmittals  by  owners  shall  be 
responded  to  by  EPA  within  30  days  of 
receipt. 

(6)  Certificates  of  compliance  shall  be 
valid  only  through  March  1st  of  the 
calendar  year  following  the  year  in 
which  they  are  issued.  Expiration  dates 
shall  be  indicated  on  the  certificates. 

(7)  Effective  January  1,  2000,  no  piece 
of  nonroad  equipment  that  is  equipped 
with  an  engine  of  model  year  1998  or 
earlier,  except  equipment  and 


associated  engines  exempted  in 
paragraph  (a)(2)  of  this  section,  shall  be 
allowed  to  be  registered  unless  it  was 
included  in  the  1999  infonnation 
submittal  specified  in  paragraph  (h)(2) 
of  this  section. 

(8)  Effective  January  1.  1999,  no  piece 
of  nonroad  equipment  that  is  equipped 
with  an  engine  of  model  year  1999  or 
later,  except  equipment  and  associated 
engines  exempted  in  paragraph  (a)(2)  of 
this  section,  shall  be  allowed  to  be 
registered  for  use  in  the  FIP  areas 
without  proof  that  it  meets  the 
enhanced  in-use  compliance  program 
engine  standards  of  paragraphs  (c)  and 
(d)  of  this  section. 

(i)  [Reserved] 

(j)  Label  specifications.  (1)  For  new 
1999  and  later  model  year  nonroad 
engines,  the  equipment  manufacturer 
shall  affix  a  permanent  12  inch  by  14 
inch  white  label  to  each  piece  of 
noru"oad  equipment.  The  label  shall  be 
applied  to  the  exterior  of  the  equipment 


at  the  highest  location,  and  shall  be 
affixed  in  such  a  manner  that  it  is 
readily  visible  from  the  groujid.  The 
label  shall  contain  the  following 
information  lettered  in  the  English 
language  m  block  letters  and  numerals 
which  shall  be  of  a  color  that  contrasts 
with  the  background  of  the  label: 

(i)  The  label  heading:  Enhanced  In- 
use  Compliance  Program — Nonroad 
Engine; 

(ii)  The  prominent  statement: 
Model  Year; 

(iii)  The  serial  number  of  the  engine 
powering  the  nonroad  equipment; 

(iv)  The  noru-oad  equipment  class  as 
specified  in  Table  2975-1;  and 

(v)  The  NOx  standard,  in  grams  per 
brake  horsepower-hour,  to  which  the 
engine  is  certified. 

(2)  For  1993  and  earlier  model  year 
nonroad  engines,  the  equipment  owner 
shall  affix  a  permanent  label,  that  is 
provided  by  EPA  to  the  equipment 
owner  along  with  the  certificate  of 
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compliance  described  in  paragraph 
(n)(5)  of  this  section,  to  Lhe  appropriate 
piece  of  nonroad  equipment  specified 
o  n  the  label.  The  label  shall  be 
p  3rmanently  affixed  to  the  exterior  of 
tilt  equipment  at  the  highest  location, 
a:  id  shall  bo  affixed  in  such  a  manner 
tl  at  it  is  readily  visible  from  the  ground. 
T  le  equipment  owner  shall  apply  the 
rr  ost  recent  label  directly  over  the 
p  cviously  existing  labels  for  that  piece 
o  equipment. 

§$  52.297S-52.2S98    [Reserved] 

§  52.2999    Employee  commute  options 
p.-ogram  rule  (Sacramento). 

a)  Applicability. 

~h;s  sf^rtion  applies  to  all  employers 
ir   :he  Sacramento  ECO  pro]i;rain  area  as 
defined  in  paragraph  (c)  of  this  section 
wl^o  em.plny  lut)  or  more  employees  at 
a  li'ork  location  unless  exempted  under 
th  ^  provisions  of  parngr.^.ph  (d)(2)  of  this 
S£  tttion. 

lb)  Purpose.  T);o  purpose  of  this 
s!  ation  is  to  reduce  work  trips  by 
requiring  employers  of  ICO  cr  mc:re 
eiijployees  to  implement  work  trip 
reduction  plans  designed  to  attain  an 
a\  f  roge  passenger  occupancy  (APO) 
tarbet  which  is  25%  over  the  average 
occupancy  for  all  peak  period  work  trips 
in  ihe  area.  This  section  will  increase 
tho  average  vehicle  occupancy  (AVO)  of 
W-rk-rolatod  trips  and  reduce  the 
nu  Tiber  of  work-related  trips  and  miles 
Ir  u'elfd. 

( c)  Definitions. 

I  or  the  purposes  of  this  section,  the 
fa  I  owing  definitions  shall  apply: 

j\d!riinistrc:tor  means  the 
A  J  ministrator  of  the  U.S. 
Ei!  .ironmental  Protection  Agency  or  a 
d( !  ignafed  and  delegated  rcprcsentativo. 

.f.vnmgt^  passenger  occUfiancy  (.^PO) 
m  !ans  the  average  passt;nger  occupancy 
of  Dommuting  vehicles  arriving  at  an 
employer's  work  location  during  the 
pe;  k  travel  period.  The  APO  is  equal  to 
?h  ^  number  of  employt)t;s  arriving  at  the 
lo:rition  daring  the  p.  •!  travel  period 
divided  by  the  numbrr  of  vehicles  in 
w  lich  empk>\rc-j  arrive  at  the  same 
lo  ;  3tion  during  the  peak  travel  period. 

/  \verage  passenger  occupancy  sun-ry 
(Af'O  sunr-yl  rne->.ns  the  survey  of 
eii;bloyocs'  commute  patterns  required 
to  1  e  conducted  at  a  work  locatiun  by 
er ;  iloyers  in  accordance  wiih 
pcngraph  (h)  of  this  section. 

,-  verace  vehicle  occupancy  or  AVO 
\r, '    iS  the  average  occupaiicy  of  all 
coirn'.iting  vuhicJrs  arriving  at  all  work 
!r    -^ions  within  the  Sacramento  ECO 
Fr  jram  Area  during  lhe  peak  travel 
i -iriod. 

'  arpool  moans  a  >;roi;p  of  two  to  eight 
cm  3loyees  commuting  to  and  from  work 
I  V  neans  of  a  vehicle. 


Clean  Air  Act  means  the  Federal 
Clean  Air  Act.  as  amended  (42  U.S.C. 
"401  et  seq.) 

Commute  alternative  means  die  m.ode 
cf  travel  between  a  person's  place  of 
residence  and  place  of  employment, 
which  is  other  than  in  a  motor  vehicle 
occupied  by  one  person.  Commute 
alternatives  include,  but  are  not  limited 
to,  public  transportation,  carpools. 
vanpools,  buspools,  ferries,  bicycling, 
and  walking,  which  may  be  used 
independent  of  or  in  conjunction  with 
compressed  work  week  schedules. 
teIecomm.u»ing  and  like  measures.  For 
purposes  of  this  section,  telecommuting 
is  considered  a  commuting  alternative. 

Compliance  plan  mean';  the  specific 
phn  an  employer  is  reqiiired  to  submit 
before  Maich  1,  1997  and  subsequently 
implement  demonstrating  that  the 
employer  will  reach  Lhe  APO  target 
before  March  1,  1999. 

Compressed  y.ork  wee}:  means  a 
schcilule  in  which  employees  work  35 
or  more  hours  in  fewer  than  five  wfrk 
days  or  more  than  70  hour.«  in  fewer 
than  ten  wcrk  days.  Compressed  work 
week  refers  to  schedules  that  include 
but  are  not  limited  to:  "4  d3y-40  hci'.r", 
"3  day-35  hour",  9  day-80  hour",  "9 
day-72  hour"  schedules,  and  other  work 
schedules  that  reduce  the  num.ber  or 
frequency  of  required  commute  trips. 

Employee  means  a  pa.rtner  or  linii:ed 
partner  in  a  partnership,  or  any  person 
employed  by  an  employer,  in  a  full-time 
or  part-time,  permanent,  temporary  or 
cortract  position,  e.xcluding  volunteers, 
who  either  reports  to  work  or  is 
assigned  primarily  to  a  work  location  80 
or  more  hours  per  28-day  period  for  at 
least  two  months  in  any  four 
consecutive -months.  A  contract  position 
is  one  in  which  the  employee  reports  to 
the  work  locution  for  a  period  of  af  least 
two  months  and  whose  work  hours  and 
assignments  are  defined  by  the 
employer  at  any  time  after  the  effective 
date  of  this  section. 

Employee  transportation  coordinator 
(ETC)  mrins  an  employee  appointed  by 
an  employer  to  c'evelop,  implement, 
monitor,  and  market  a  trip  reduction 
program  at  a  v.-ork  location  as  required 
in  this  section. 

Employer  mvjas  any  {M>rscn(s),  ti-ust, 
firm,  business,  joint  stock  company, 
corporation,  partnership,  associatir  .n, 
non-profit  agvincy  or  corporation, 
educational  mstitution.  school  distric:t, 
hospital  or  other  health  care  facility,  cr 
federal,  stale,  city  or  county  government 
djpartmont,  agency,  or  district,  or 
subdivision  or  inslnmient.iHty  thensof, 
or  any  other  special  purpose  public 
agency  or  di.-trjct  that  employs  100  or 
more  emplojTcs  reporti:".g  to  a  single 
work  location.  A  city  or  county  is  a 


single  employer  for  purposes  of  this 
section,  not  individual  departments  or 
agencies  of  the  city  or  county. 
Individual  departments  or  agencies  of 
the  State  of  California  and  the  federal 
government  are  separate  employers  for 
the  purposes  of  this  section. 

Highest  ranking  responsible  officer 
means  the  president,  executive  or 
managing  director,  other  chief  executive 
or  operating  officer,  or  other  highest 
ranking  employee  located  at  a  work 
location,  who  has  primar)'  responsibility 
for  the  operation  and  management  of 
that  work  location. 

Maintenance  plan  means  the  plan  an 
employer  who  achieves  die  APO  target 
implements  after  that  date  to  maintain 
the  APO  target  at  the  work  location. 

Peak  travel  period  means  the  time 
period  between  the  hours  of  6  a.m.  ind 
10  a.m.  inclusive,  Monday  through 
Friday. 

Plan  means  any  plan  an  emplover  is 
required  to  submit  to  the  Administrntor 
in  accordance  with  par.'tgraph  (i)  of  this 
section.  Specific  plans  an  employer  may 
submit  under  this  section  include  initial 
compliance  plans,  update  plans,  or 
maintenance  plans. 

Public  transportation  means  rail 
passenger  seivice,  motorbus  regulnr 
route  service  paratransit  service,  and 
motorbus  charter  ser\ice  or  other 
transportation  services  available  to  the 
traveling  public  whose  purpose  is  to 
carry  passengers  between  two  or  more 
locations.  Chauffeured  limousines  and 
taxi  cabs  are  not  considered  public 
transportation  for  purposes  of  this 
section. 

Sacramento  ECO  pnygram  area  means 
the  Sacramento  ozone  nMnattainrncnt 
area  as  defined  in  40  CFR  81.305. 

Telecommuting  means  a  strategy  in 
which  an  employee  substitutes  the 
location  at  which  work  is  performed  for 
an  entire  day.  Work  other.vise  assigned 
to  be  done  at  the  work  location  is 
instead  done  al  the  employee's 
residence. 

Transpoilation  mamgemrnt 
association  (TSt^J  means  a  nonp.'-c;fit 
organization  thit  cooroin.ites  local 
con  liuiter  transportatior  services, 
including  but  not  limited  to  public 
transportation,  vanpools,  carpool.>, 
bicycling  and  pedestrian  modes,  as  v.  ell 
as  strategies  such  as  altemativc  work 
h(;urs;  and  provides  other  similar 
scnices  for  cnrporaticns,  employers, 
devfdopers,  in.lividuals,  and  other 
groups. 

Travel  demand  mcragement  (TDM) 
means  a  systum  of  actions  whose 
pu'posc  is  to  alleviate  traffic-related 
problems  thr-iugh  improved 
management  of  vehicle  trip  demand. 
Primarily  directed  at  c(  n.muter  trov-.I. 
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TDM  actions  are  structured  to  reduce 
the  dependence  on  and  use  of  single 
occupant  vehicles. 

Update  plan  means  the  plan 
submitted  by  an  employer  who  has  not 
achieved  the  APO  target  by  March  1 , 
1999  showing  what  additional  actions 
the  employer  will  implement  to  achieve 
the  target  APO  within  1  year. 

Vanpool  means  a  group  of  nine  to 
fifteen  employees,  including  the  driver, 
commuting  to  and  from  their  work 
location  using  a  vehicle  that  is  used  and 
maintained  for  the  primary  purpose  of 
ridesharing. 

Vehicle  means  a  highway  vehicle 
powered  by  a  gasoline  or  diesel  internal 
combustion  engine  used  for  commuting 
purposes  with  the  exception  of  public 
transportation,  vanpools  and  vehicles 
used  to  convey  disabled  persons  as 
described  in  paragraph  (g)(4)(viii)  of  this 
section. 

Work  location  or  location  means  an 
area,  building,  or  grouping  of  buildings 
in  actual  physical  contact  or  separated 
only  by  a  private  or  public  roadway  or 
other  private  or  public  right-of-way  that 
does  not  represent  an  impassable  barrier 
to  bicycle  or  pedestrian  travel  located 
within  the  Sacramento  ECO  Program 
Area  under  the  ownership,  operation,  or 
control  of  the  same  employer. 
Businesses  operated  separately  and 
distinctly  shall  be  considered  separate 
work  locations  even  if  they  are  owned 
by  the  same  employer  and  are 
physically  located  in  the  same  or 
adjacent  buildings. 

(d)  Employer  requirements  and 
exemptions. 

( 1 )  O^'erview  of  employer 
requirements.  This  section  requires  the 
following  seven  actions  of  all  subject 
employers.  An  employer  failing  to 
undertake  any  or  all  of  these  actions 
shall  be  considered  in  violation  of  this 
section  and  shall  be  subject  to  penalties 
in  accordance  with  paragraph  (1)  of  this 
section. 

(i)  Register  with  the  Administrator  as 
an  employer  subject  to  the  provisions  of 
this  section  (paragraph  (i)  of  this 
section). 

(ii)  Designate  an  Employee 
Transportation  Coordinator  (ETC)  at 
each  work  location  (paragraph  (i)  of  this 
section). 

(iii)  Conduct  an  annual  APO  survey  of 
employees  at  each  work  location  to 
determine  employees'  commute  patterns 
and  report  the  results  of  the  survey  to 
the  Administrator  (paragraph  (h)  of  this 
section). 

(iv)  Develop  and  submit  to  the 
Administrator  by  March  1, 1997  and  in 
subsequent  years  as  required  by  this 
section,  compliance,  update,  or 
maintenance  plans  that  describe 


activities  to  be  implemented  at  the 
location  under  an  employee  commute 
option  (ECO)  program  (paragraph  (i)  of 
this  section). 

(v)  Implement  the  program  outlined 
in  the  compliance,  update,  or 
maintenance  plan  (paragraph  (i)  of  this 
section). 

(vi)  No  later  than  March  1, 1999. 
increase  the  average  passenger 
occupancy  (APO)  at  each  location  by 
not  less  than  25  percent  over  the  average 
vehicle  occupancy  (AVO)  for  the 
Sacramento  ECO  program  area 
(paragraph  (g)  of  this  section). 

(vii)  Maintain  the  target  APO  after 
achieving  it. 

(2)  Exemptions.  An  employer  that 
meets  any  of  the  criteria  described  in 
paragraph  (d)(2)  (i)  or  (ii)  of  this  section 
may  apply  to  the  Administrator  for  an 
exemption  from  the  requirements  of  this 
section.  Requests  for  exemptions  shall 
be  made  in  writing  and  shall  be  signed 
by  the  highest  ranking  responsible 
officer  at  the  work  location. 

(i)  Any  employer  that  employs  100  or 
more  employees  at  a  single  work 
location,  but  has  fewer  than  33 
employees  reporting  to  work  during  the 
peak  travel  period  may  apply  to  the 
Administrator  for  an  exemption  from 
the  requirements  of  this  section. 

(ii)  Any  employer  whose  employee 
population  at  a  work  location  decreases 
to  fewer  than  100  employees  for  a  12 
month  period,  calculated  as  a  monthly 
average,  may  apply  to  the  Administrator 
for  an  exemption  from  the  requirements 
of  this  section.  The  employer  must 
submit  documentation  demonstrating  an 
employee  population  of  less  than  100. 

(e)  Employer  notification. 

The  Administrator  will  notify 
employers  individually  and  by 
published  notice  of  the  requirements  of 
this  section. 

(1)  Individual  notification  of 
employers.  By  May  1, 1995  or  90  days 
after  final  promulgation  of  this  section 
whichever  is  later,  the  Administrator 
shall  notify  employers  known  to  be 
subject  to  this  section  by  certified  mail 
of  their  obligations  under  this  section. 
The  notification  letter  shall  outline  the 
procedure  for  employer  registration  and 
be  accompanied  by  a  standard 
registration  form  described  in  paragraph 
(f)  of  this  section,  hi  each  year  after  the 
initial  notices  are  mailed,  The 
Administrator  shall  send  notices  to  any 
employer  known  to  be  added  to  the 
employer  list  since  the  previous 
notification  mailing. 

(2)  General  notification  of  employers. 
Not  later  than  May  1, 1995  or  90  days 
after  final  publication  of  this  section 
whichever  is  later  and  armually 
thereafter,  the  Administrator  shall 


publish  notice  and  information 
concerning  Sacramento  employers' 
obligations  under  this  section.  The 
notice  shall  provide  information  on  how 
employers  can  obtain  required  forms 
from  EPA  and  shall  establish  a  date  by 
which  employers  must  return  a 
completed  form  to  the  Administrator. 
The  Administrator  shall  publish  the 
notice  beginning  on  the  date  of  the  first 
individual  notification  mailings  and 
shall  run  the  notice  for  at  least  three 
days  over  a  two  week  period  in 
Sacramento  regional  newspapers.  Also, 
the  Administrator  shall  publish  the 
notice  in  the  first  Federal  Register 
released  after  the  date  of  the  first 
notification  mailings. 

(3)  Failure  to  receive  an  individual 
notification  as  provided  for  in  paragraph 
(e)(1)  of  this  section  shall  not  relieve 
any  employer  of  the  obligation  to  meet 
all  applicable  requirements  of  this 
section. 

(f^  Employer  registration. 

(1)  Registration  deadlines. 

(i)  By  the  due  date  specified  in  the 
notification  mailing  and  as  published  in 
the  public  notice  (see  paragraph  (e)  of 
this  section),  each  employer  who 
received  by  certified  mail  the  standard 
registration  form  shall  submit  a 
completed  standard  registration  form  to 
the  Administrator.  Notwithstanding  that 
an  employer  may  not  have  been  mailed 
or  received  notice  from  the 
Administrator,  an  employer  is  required 
to  complete  the  registration  form  and 
submit  the  completed  form  to  the 
Administrator  by  the  deadline  specified 
in  the  published  notice.  Copies  of  the 
registration  form  may  be  obtained  upon 
request  from  the  EPA. 

(ii)  Any  employer  that  receives  a 
notification  packet  must  respond  even  if 
the  employer  believes  it  is  not  subject  to 
this  section.  An  employer  that  does  not 
meet  the  definition  of  employer  under 
this  section  is  not  required  to  submit  the 
standard  registration  form,  but  instead 
must  submit  an  ECO  program  return 
card  included  in  the  notification  packet 
indicating  the  reason  for  non- 
applicability.  The  Administrator  may 
request  the  employer  to  submit 
additional  documentation  to  verify  an 
employer's  non-applicable  status. 

(iii)  An  employer  who  is  not  subject 
to  this  section  at  the  time  the  first 
notices  are  mailed,  but  subsequently 
becomes  an  employer  subject  to  this 
section,  shall  submit  a  registration  form 
to  the  Administrator  within  60  days  of 
becoming  subject  to  this  section. 

(iv)  An  employer  that  moves  its  work 
location  within  the  Sacramento  ECO 
program  area  after  registering  with  the 
Administrator  must  submit  a  new 


hi 
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r  ^jistration  form  witliin  60  days  after 
t!8  date  of  the  relocation. 

[2)  Completion  and  submittal  of 
r'pstration  form. 

[ij  E.nch  employer  who  is  suLject  to 
t  i  !s  section  or  who  receives  by  certified 
i;  1  ill  a  standard  registration  form  shall 
c :  mplete  a  standard  registration  form 
f  >  •  each  work  location  in  the 
S  E  cramento  ECO  Program  Area.  The 
fi!  m  must  be  signed  by  the  highe.st 
r  I  iking  responsible  officer  at  the 
lo  ration  who  shall  attest  to  the  accuracy 
o:  the  information  reported.  An 
e  I  iployer  shall  provide  the  following 
ill  brmation  on  the  form: 

A)  The  name  of  the  employer  and 
a|.  dress  of  the  work  location: 

B)  The  name  and  telephone  of  the 
i  ;hest  ranking  responsible  officer  at 
I  >  location; 

C)  Designation  of  the  location  as  a 
s  1  igle  site,  headquarters,  or  branch; 

D)  Tlie  total  number  of  employees  at 
th  i  location  and  the  number  assigned  to 
re  )ort  to  the  work  location  during  the 
p:  ak  travel  period;  and 

E)  The  name,  telephone  number,  and 
address  (if  different  from  that  named  in 
paragraphs  (fK2)(i)  (A)  and  (B)  of  this 
sc  ;tion)  of  the  employee  transportation 
coordinator  (ETC)  at  the  location  to 

n  ceive  APO  survey  and  compliance 
p  an  forms  and  who  will  serve  as  the 
eiiiployer's  contact  with  the  EPA. 

tii)  An  employer  with  more  than  one 
It  cation  in  the  Sacramento  ECO 
P  cgram  Area  shall  complete  a  separate 
rt^istration  form  forei;ch  work  location, 
h  it  individual  registration  forms  may  be 
submitted  together.  The  employer  shall 
d  '^ignate  an  ETC  for  EPA  to  contact  at 
eiih  location.  Notwithstanding  this 
p  ^vision,  an  employer  may  designate  a 
si  ugle  contact  person  to  receive  APO 
sii^ey  and  compliance  plan  forms  for 
all  work  locations. 

I  g)  Average  Passenger  Occupancy 
U I  'Oj  target. 

n)  Designation  of  target  APO.  The 
C  A  has  established  average  passenger 
occupancy  (APO)  at  a  work  location  as 
th «  performance  measure  for 
di  I  ermining  an  employer's  compliance. 
T  »5  APO  performance  target  is  125 
p<  1  cent  of  the  average  vehicle 
(M  <  upancy  (AVO)  for  the  Sacramento 
ECX)  Program  Area.  Given  a  baseline 
AVO  of  1.11,  the  target  APO  for  the 
Sijcramento  ECO  Program  Area  is  1.38. 

'(2)  Deadline  for  compliance  Mth  the 
target  APO.  Not  later  than  March  1. 
1999,  each  employer  is  required  to 
inprease  the  APO  at  the  employers 
wbrk  location  during  the  peak  travel 
pqriod  to  the  target  APO.  An  employer 
thftt  has  achieved  the  target  APO  is 
required  to  maintain  the  location  APO 
at  a  level  at  least  as  high  as  the  target 


APO,  but  is  not  required  to  increase  its 
APO  beyond  the  target  APO.  Each 
employer  shall  annually  document 
achievement  of  the  target  APO  at  each 
work  loccition  through  the  APO  survey 
described  in  paragraph  (h)  of  this 
section,  and  repoi-t  the  location's 
compliance  with  the  target  APO  to  the 
Administrator  in  the  maintenance  plan. 
as  required  by  paragraph  (i)  of  this 
section. 

(h)  Average  Passenger  Occupancy 
(APO)  ."Jurvpy  requirements. 

(1)  Notice  of  requirement  to  sun'py. 
Within  180  days  of  receiving  completed 
registration  forms  from  employers,  but 
not  later  than  March  1,  1996,  fhe 
Administrator  shall  notify  each 
employer  of  the  requirement  to  conduct 
an  APO  survey  and  to  develop  and 
implement  a  compliance  plan  in 
accordance  with  the  requirements  of 
paragraph  (h)(l)(i)  of  this  section.  The 
notice  shall  include  copies  of  the 
required  APO  survey  and  ct)mpliance 
plan  forms.  Failure  of  an  employer  to 
receive  such  notification  shall  not 
relieve  any  employer  of  the  obligation  to 
comply  with  all  applicable  obligations 
of  this  section.  Employers  not  receiving 
such  forms  may  request  them  from  LPA 
by  contacting  the  Region  IX  office. 

(2)  Hequirenient  to  survey.  For  the 
purpose  of  documenting  the  work 
location  APO,  each  employer  shall 
conduct  annual  APO  sur\'eys  of  the 
commute  patterns  of  the  employees  who 
arrive  at  its  work  location  during  the 
peak  travel  period.  An  employer  with 
more  than  one  location  in  the 
Sacramento  LCO  Program  Area  shall 
conduct  a  survey  at  each  location. 

(3)  Suney procedure.  An  employer 
shall  conduct  an  APO  survey  of  all 
employees  assigned  to  report  to  the 
work  location  during  the  peak  travel 
period  using  the  following  procedure, 
except  as  provided  in  paragraph 
(h)(3)(iii)  of  this  section: 

(i)  Except  as  provided  below,  an 
employer  shall  use  the  standard  APO 
survey  form  provided  by  the  EPA.  The 
APO  survey  form  is  designed  to  collect 
information  on  the  commute  patterns  of 
employees  and  to  allow  the  employer  to 
ailculate  tiie  work  locition  APO  as 
descritjed  in  this  paragraph.  The 
standard  form  shall  be  used  without 
alteration.  If  the  employer's  individual 
sur\'ey  form  has  been  submitted  to  and 
approved  by  the  Administrator  prior  to 
adrr.inistration  of  the  survey,  the 
Administrator  may  permit  the  employer 
to  use  this  pre-approved  form  as  a 
substitute  for  the  standard  APO  sur\'ey 
form.  The  Administrator  shall  not 
approve  any  survey  form  that  could  be 
expected,  in  the  Administrator's 
judgement,  to  produce  different  survey 


results  than  if 'he  standard  form  had 
been  used.  An  employe.^  is  pennit'ed  to 
attach  additional  survey  forms  to  the 
standard  form  if  desired,  without  prior 
approval  of  the  Administrator. 

(ii)  Employers  shall  choose  a  tvpical 
week  in  which  to  conduct  the  APO 
survey.  A  week  shall  not  be  considered 
typical  if  it: 

(A)  Includes  a  holiday  observed  by 
the  employer; 

(B)  Immediately  follows  a  wf^k  in 
which  a  holiday  was  obserxed  on  Fnda/ 
or  precedes  a  v.-eek  in  which  a  holiday 
wii;  be  observed  en  Monday; 

(C)  Is  a  week  during  whit'h  the 
employer  holds  a  riueshare  fair  or  other 
intensive  information  promotion  related 
to  liie  ECO  program; 

(D)  Is.  a  w  eek  in  w  hich  the  location 
has  a  partial  or  complete  shutdown  of 
its  operation;  or 

(E)  Is  a  week  with  any  other 
anomalous  change  or  fluctuation  in  the 
number  of  employees  reporting  to  the 
v.-ork  location. 

(iii)  An  employer  shall  survey  all 
employees  arriving  at  or  scheduled  to 
report  to  the  work  location  duning  the 
peak  travel  period  in  the  survey  week. 
Au  employer  with  4G0  or  more 
employees  arriving  at  a  single  location 
during  the  peak  travel  period  mav 
survey  a  random  sample  of  those 
employees  if  approved  bv  the 
Administrator.  All  employees  selected 
for  the  random  sample  must  be 
accounted  for  either  by  the  survey  data, 
or  a  documented  leave  of  absence.  Any 
employee  designated  for  the  random 
sample  that  does  not  respond  to  the 
survey  n;ust  be  counted  as  arriving  in  a 
single  occupancy  vehicle.  Employers 
desiring  to  conduct  a  random  sample 
survey  shall  sui-mit  the  following 
information  to  the  Administrator;  a 
sa;npling  process  and  statistical 
methodology  that  will  produce  reliable 
and  valid  results  consistent  with  a  95 
percent  confidence  levil;  and, 
documentation  th^at  the  person  or 
persons  conducting  the  sur\^ey  have  the 
qualifications  to  ensure  the  survev  will 
be  conducted  in  a  slatisticallv  valid 
manner.  The  Administrator  shall  grant 
or  deny  approval  for  the  random  sample 
survey  within  30  days  of  receipt  of  the 
m.ethodology. 

(iv)  An  employer  shall  achieve  an 
APO  survey  response  rate  of  at  least  75 
percent  of  all  employt^es  assigned  to 
report  to  the  work  location  during  the 
peak  travel  period.  An  employer  that 
fails  lo  achieve  at  least  a  75  percent 
response  rate  on  any  A.PO  sur\ey  shall 
repeat  the  survey  until  the  required 
rfjsponse  rate  is  achieved.  If  the 
response  rate  is  less  than  90%  but  75% 
or  greater,  all  non-respondents  shall  be 
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treated  as  single  occupant  vehicle 
commuters.  If  the  response  rate  is  90% 
or  greater,  non-respondents  shall  be 
treated  as  having  the  same  commute 
behavior  as  that  of  the  average  of  the 
respondents. 

(v)  An  employer  may  use  its  own  staff 
to  conduct  the  APO  survey  or  arrange 
with  a  market  research  or  transportation 
consultant,  local  government,  TMA,  or 
other  entity  outside  the  employer  to 
conduct  the  survey. 

(4)  Calculating  work  location  APO. 
An  employer  shall  demonstrate  its 


compliance  with  this  section  by 
documenting  achievement  of  the  target 
APO  specified  in  paragraph  (g)  of  this 
section. 

(i)(A)  An  employer  shall  calculate  the 
APO  for  its  work  location  from  the 
results  of  the  APO  survey  as  follows: 


Work  location 
APO 


where: 


Number  of  employees 
arriving 

Number  of  vehicles 
arriving 


Employees  arriving  is:  total  number  of 
employees  arriving  at  the  location 
between  6  a.m.  and  10  a.m.,  Monday 
through  Friday  of  the  survey  week,  and 

Vehicles  arriving  is:  total  number  of 
vehicles  in  which  employees  arrive  at 
the  location  between  6  a.m.  and  10  a.m., 
Monday  through  Friday  of  the  survey 
week. 

(B)  To  illustrate  the  calculation  of 
APO,  the  following  example  is 
provided: 


Mon. 


Tue. 


Wed. 


Thur. 


Fri. 


Total  week 


No.  Employees 
No.  Vehicles  .... 


205 
165 


198 
170 


201 
180 


202 
175 


194 
170 


1,000 
860 


Location  APO  ■ 


1,000  Employees 

Arriving 

860  Vehicles 
Amving 


=  1.16 


(ii)  Calculation  of  location  APO  shall 
count  employees  arriving  at  the  location 
during  the  peak  travel  periods,  Monday 
through  Friday  of  the  sur\'ey  week  as 
follows: 

(A)  Each  employee  that  arrives  at  the 
location  during  the  peak  travel  period 
shall  be  counted  as  one  employee 
arriving  for  each  of  the  days  Monday 
through  Friday  of  the  survey  week  that 
the  employee  reports  to  the  location, 
regardless  of  the  length  of  time  the 
employee  remains  at  the  location. 

(B)  Each  employee  that  telecommutes 
all  day  from  the  employee's  home  shall 
be  counted  as  one  employee  arriving  for 
each  day  the  employee  telecommutes. 

(C)  Each  employee  that  works  a 
compressed  work  week  shall  be  counted 
as  one  employee  arriving  for  each  day 
the  employee  works  and  for  each 
compressed  work  week  day  off. 

(iii)  For  calculation  of  APO,  the  count 
of  vehicles  arriving  shall  include: 

(A)  Passenger  cars  and  trucks,  with 
fewer  than  nine  employees;  and 

(B)  Motorcycles  and  mopeds. 

(iv)  The  following  shall  be  counted  as 
zero  vehicles  arriving: 

(A)  Vanpools  with  nine  or  more 
employees; 

(B)  Public  or  private  buses,  trains,  or 
other  mass  transportation  vehicles  and; 

(C)  Bicycles  and  other  non-motorized 
vehicles. 

(v)  An  employee  that  works  a 
compressed  work  week  or  telecommutes 
the  entire  day  at  home  shall  be  counted 
as  arriving  at  the  work  location  in  a  zero 
vehicle  on  the  day  he  or  she  does  not 
report  to  the  work  location. 

(vi)  An  employee  that  is  dropped  off 
at  the  work  location  by  another 
employee  or  employees  commuting  to 


their  work  location  or  locations  shall  be 
counted  as  arriving  in  a  share  of  a 
vehicle  proportional  to  the  number  of 
occupants  in  the  vehicle.  An  employee 
that  is  dropped  off  at  the  work  location 
by  a  person  not  traveling  to  his  or  her 
work  location  shall  be  counted  as 
arriving  in  a  single  occupant  vehicle. 

(vii)  An  employee  that  commutes  in  a 
commute  alternative  for  50  percent  or 
more  of  the  total  length  of  his  or  her 
work  trip  or  in  a  commute  alternative 
for  10  or  more  one-way  miles, 
whichever  is  less,  shall  be  counted  as 
arriving  in  that  commute  alternative  in 
the  APO  calculation. 

(viii)  An  employer  shall  not  count 
employees  who  have  disabilities  which 
require  the  use  of  a  single-occupant 
vehicle  (or  a  chauffeured  vehicle)  for 
commuting  or  their  vehicles  in  the  APO 
calculation. 

(ix)  An  employee  that  does  not 
respond  to  the  APO  survey  as  described 
in  paragraph  {h)(3)(iv)  of  this  section 
shall  be  considered  for  purposes  of  the 
APO  calculation  to  have  arrived  at  the 
work  location  in  a  single-occupant 
vehicle  and  be  counted  as  one  employee 
arriving  in  one  vehicle,  unless  the 
response  rate  of  the  survey  is  90  percent 
or  above. 

(5)  Reporting  of  APO  survey  results. 
An  employer  shall  tabulate  the  APO 
survey  results  and  report  the  results  to 
the  Administrator  on  a  standard  form 
provided  by  the  EPA.  An  employer  shall 
submit  the  APO  survey  results  as  a 
component  of  the  compliance  plan  in 
accordance  with  paragraph  (i)  of  this 
section.  In  years  in  which  the  employer 
is  required  to  document  and  provide  its 
work  location  APO  to  the  Adininistrator 
but  is  not  required  to  submit  a  plan, 
survey  results  shall  be  submitted  as  an 
APO  survey  report. 

(6)  Required  components  of  APO 
survey  reports.  A  complete  APO  siirvey 


report  submittal  will  consist  of  the 
following  elements: 

(i)  Completed  APO  survey  report, 
prepared  on  standard  forms  provided  by 
the  EPA;  and 

(ii)  A  letter  signed  by  the  highest 
ranking  responsible  officer  at  the  work 
location  or  report  preparer,  if  different 
from  the  employer,  who  attests  to  the 
accuracy  of  the  information  included  in 
the  report. 

(i)  Compliance,  update,  and 
maintenance  plans. 

(1)  Requirements.  Each  employer 
shall  prepare  and  implement 
compliance,  update,  or  maintenance 
plans  in  accordance  with  the  procedures 
and  schedules  established  in  this 
section. 

(2)  Plan  submittal  schedule.  Each 
employer  shall  submit  compliance, 
update,  or  maintenance  plans,  as 
described  in  paragraph  (i)(3)  and  (4)  of 
this  section  respectively,  to  the 
Administrator  in  accordance  with  the 
following  schedule. 

(i)  Not  later  than  March  1,  1997,  each 
employer  shall  prepare  and  submit  to 
the  Administrator  a  compliance  plan  for 
each  work  location.  An  employer  that 
becomes  subject  to  this  section  after 
March  1, 1997  shall  be  given  a 
minimum  of  180  days  from  the  date  it 
registers  with  the  Administrator,  as 
required  by  paragraph  (fl  of  this  section, 
to  prepare  and  submit  a  compliance 
plan.  This  employer  further  shall  not  be 
required  to  demonstrate  achievement  of 
the  target  APO  until  two  years  following 
submittal  of  the  compliance  plan. 

(ii)  Not  later  than  March  1, 1999,  each 
employer  who  has  not  achieved  the 
target  APO  shall  prepare  and  submit  to 
the  Administrator  an  update  plan  for 
each  work  location  as  described  in 
paragraph  {i)(4)  of  this  section.  An 
employer  that  fails  to  meet  the  target 
APO  by  March  1, 1999  shall  be  subject 
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to  the  penalty  for  failure  to  reach  the 
target  APO  as  of  March  1 .  1999. 

(iii)  Not  later  than  March  1. 1999. 
each  employer  who  has  achieved  the 
target  APO  shall  prepare  and  submit  to 
the  Administrator  a  maintenance  plan. 
If  ^n  employer  determines  that  no 
additional  measures  are  needed  to 
maintain  the  APO  target,  the  original 
compliance  plan  may  be  referenced  to 
meiot  this  requirement.  Additional 
update  plans  demonstrating 
achievement  and  maintenance  of  the 
target  APO  may  be  required  later  if  an 
employer  is  not  in  compliance  with  the 
target  APO. 

(Iv)  An  employer  that  moves  its  work 
location  within  the  Sacramento  ECO 
Program  Area,  desires  to  modify  the 
elepents  of  its  compliance  plan,  or 
exjieriences  a  change  in  its  work 
location  operations  that  could 
reasonably  be  expected  to  affect  the 
appropriateness  or  effectiveness  of  an 
approved  compliance,  update,  or 
maintenance  plan,  shall  submit  a 
revised  plan  within  90  days  of  the 
change. 

(SJ  Components  of  a  plan. 

{|)  An  employer  shall  prepare  a  plan 
using  a  standard  plan  form  developed 
by  the  EPA.  The  plan  will  include  all 
information  required  by  the  standard 
plan  form,  including  the  following 
information: 

(A)  The  name  of  the  employer, 
address  of  the  work  location,  and  name, 
title,  and  signature  of  the  Employee 
Transportation  Coordinator  (ETC)  at  the 
work  location  appointed  by  the 
employer; 

(B)  The  results  of  the  most  recent  APO 
surj/ey  and  a  description  of  the 
procedure  used  to  conduct  the  APO 
survey; 

(C)  A  description  of  the  physical  and 
tradsportation  service  characteristics  of 
theiwork  location,  and  demographic, 
work,  and  travel-related  characteristics 
of  the  employee  population; 

(b)  A  description  of  ECO  strategics 
currently  implemented  that  provide 
commute  alternative  incentives  to 
employees  at  the  work  location  and 
additional  ECO  strategies  the  employer 
will  implement  at  the  work  location;  an 
employer  desiring  advice  and 
suggestions  on  ECO  strategies  should 
refer  to  resource  materials  provided  by 
the  EPA. 

(E)  Activities  planned  by  the 
employer  to  implement  the  ECO 
program  and  a  time  schedule  for 
implementation  of  the  program; 

(F)  A  description  of  the  process  by 
which  the  employer  will  periodically 
monitor  and  review  progress  toward  the 
APp  target. 


(ii)  Each  employer  shall  provide 
information  included  in  paragraphs 
(i)(3)(i)  (A)  through  (F)  of  this  section  in 
the  compliance  plan  to  establish  a 
baseline  against  which  future  years  can 
be  compared.  Beginning  with  the  1999- 
2000  update  plan  and  for  any 
subsequent  update  plan,  an  employer 
that  has  not  achieved  the  target  APO 
shall  update  any  changes  to  the 
information  under  paragraphs  (i)(3)(i) 
(A)  through  (F)  of  this  section  and 
provide  the  following: 

(A)  A  discussion  of  the  employer's 
"good  faith  efforts",  described  in 
paragraph  (k)(4)  of  this  section,  to 
achieve  the  target  APO; 

(B)  An  explanation  of  why  the  ECO 
strategies  included  in  the  last  plan  did 
not  produce  the  target  APO;  and 

(C)  A  discussion  of  how  the  employer 
plans  to  achieve  the  APO  target  within 
one  year. 

(4)  Required  additional  elements  of 
plan  submittals.  A  complete  compliance 
plan  submittal  to  the  Administrator 
shall  include  of  the  following  additional 
elements: 

(i)  An  executive  summary  plan  that 
shall  consist  of  a  cover  sheet  that 
includes  information  described  in 
paragraphs  (i)(3)(i)  (A)  and  (B)  of  this 
section,  and  a  summary  of  information 
described  in  paragraphs  (i)(3)(i)  (C) 
through  (F)  of  this  section,  and 
paragraph  (i)(3)(ii)  of  this  section  as 
appropriate; 

(ii)  A  letter  signed  by  the  highest 
ranking  responsible  officer  at  the  work 
location  who  shall  attest  that  the 
employer  will  implement  the  plan  as 
described,  retain  all  ECO  documents  on 
file,  as  required  by  paragraph  (i)(7)  of 
this  section,  and  make  such  documents 
available  for  review  by  the 
Administrator  or  an  agent  designated  by 
the  Administrator; 

(iii)  A  letter  signed  by  the  highest 
ranking  responsible  officer  at  the  work 
location  or  plan  preparer,  if  different 
from  the  employer,  who  shall  attest  to 
the  correctness  of  the  information 
included  in  the  plan. 

(5)  Alternative  plan  preparers.  An 
employer  may  contract  with  a 
transportation  planning  consultant, 
TMA  or  outside  entity  to  prepare  or 
assist  in  preparation  of  a  compliance 
plan  or  report.  The  use  of  an  outside 
entity  for  this  purpose  shall  not, 
however,  remove  or  reduce  the 
responsibility  of  the  employer  with 
regard  to  any  of  the  requirements  of  this 
section. 

(6)  Requirement  for  an  ETC.  An 
employer  shall  designate  an  employee 
transportation  coordinator  (ETC)  at  each 
work  location  with  100  or  more 


employees  to  administer  the  ECO 
program  at  that  work  location. 

(7)  Document  recordkeeping.  An 
employer  shall  maintain  copies  of  all 
documents  prepared  or  used  in  the 
document  preparation  by  the  emplover 
or  by  other  entities  acting  on  behalf  of 
the  employer  in  accordance  with  this 
section  in  the  office  of  the  ETC  for  a 
period  not  less  than  four  years  from  the 
date  the  documents  were  first  generated. 
These  documents  shall  include,  but  not 
be  limited  to  documents  related  to; 

(i)  Conduct  of  the  APO  sur\'ey; 

(ii)  Calculation  of  work  location  APO: 

(iii)  Preparation  of  compliance, 
update,  and  maintenance  plans  and 
APO  sur\ey  reports; 

(iv)  Program  implementation, 
including  all  organizational  policies  and 
procedures;  and 

(v)  Program  monitoring  and 
evaluation. 

(j)  Plan  certification.  Prior  to 
submittal  to  the  Administrator,  plans 
shall  be  certified  as  to  completeness. 
Notwithstanding  this  provision,  an 
employer  that  submits  a  revised  or 
maintenance  plan  in  accordance  with 
paragraph  (i)(2)(iv)  or  paragraph  (k)(l)  of 
this  section  shall  not  be  required  to  have 
the  plan  certified  prior  to  its  submittal 
to  the  Administrator. 

(1)  Plan  Certifiers.  The  Administrator 
shall  designate  an  organization  or 
organizations  as  plan  certifiers  for  the 
Sacramento  ECO  program  area. 

(i)  The  Administrator  will  provide  the 
Air  Districts  in  the  Sacramento  ECO 
area  with  the  first  opportunity  to 
become  designated  certifiers  for 
employer  plans  for  employers  in  the 
geographic  areas  for  their  jurisdiction. 
In  addition  to  certifjing  plans  for 
completeness,  the  Air  Districts  may 
provide,  if  they  so  choose,  a 
recommendation  regarding  the 
approvabilitv  of  plans. 

(ii)  Should  any  or  all  of  the  Air 
Districts  in  the  Sacramento  area  decline 
the  opportunity  to  become  designated 
certifiers,  the  Administrator  will 
designate  another  organization  or 
organizations  to  certify  plans. 

(2)  Plan  certification  criteria.  In 
assessing  whether  a  plan  can  be 
certified,  the  certifier  shall  consider  the 
following  criteria: 

(i)  The  completeness  of  the  plan  based 
on  the  presence  of  all  required 
components  of  plan  submittals  as 
described  in  paragraphs  (i)(3)  and  (4)  of 
this  section. 

(ii)  The  accuracy  of  the  work  location 
APO  computation; 

(iii)  Consistency  with  this  section. 

(3)  Certification  procedures. 

(i)  A  certifier  shall  review  the  plan 
utilizing  EPA  approved  training  and  the 
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t;ritcria  described  in  paragraph  {j)(2)  of 
this  section.  The  certifier  may  contact 
the  employer  to  clarify  questions  related 
to  the  plan  or  to  request  reasonable 
additional  documentaticm  from  the 
employer. 

(ii)  If  the  certifier  deems  the  plan  to 
meet  the  certification  criteria,  the 
certifier  shall  certify  the  plan  and  return 
it  to  the  employer  for  submittal  to  the 
Administrator.  Plans  not  meeting  the 
certification  criteria  shall  be  returned  to 
the  employer  with  an  e.xplanaiion  of  the 
reasons  the  plan  was  returned, 
indication  of  the  sections  of  the  plan 
that  are  unacceptable,  and  an  indication 
of  where  corrections  are  necessary  in 
order  to  make  the  plan  meet 
certification  requirements.  The 
employer  shall  revise  its  plan  as 
appropriate  and  re-submit  the  revised 
plan  to  the  certif>'ing  agency. 

(iii)  It  is  the  responsioility  of  an 
employer  to  allow  adequate  time  for 
certification.  Failure  of  the  certifier  to 
certify  the  employer's  plan  in  time  to 
allow  submittal  of  the  plan  to  the 
Administrator  prior  to  the  deadline 
shall  not  excuse  the  employer  from  this 
obligation.  Notwithstanding  this 
provision,  however,  an  employer  that 
submits  a  certifiable  plan  to  a  certifier 
at  least  90  days  prior  to  the  plan 
submittal  deadline  shall  not  be 
considered  in  violation  of  the  plan 
submittal  deadline  until  60  days  after 
the  scheduled  submittal  date  to  the 
Administrator. 

(k)  Plan  review  and  approval. 

(1)  Plan  review  and  approval 
schedule.  The  Administrator  will  strive 
to  approve  or  disapprove  plans  within 
no  days  of  receipt  of  a  plan.  An 
employer  whose  plan  is  returned  shall 
hove  60  days  from  the  date  of  return  to 
revise  ajid  resubmit  the  plan  to  the 
Administrator.  The  employer  shall  not 
be  required  to  have  the  plan  recertified 
prior  to  re-submittal  to  the 
Administrator. 

(2)  Plan  review  guidelines.  The 
Administrator  shall  review  and  approve 
plans  based  on  the  following  criioria; 

(i)  The  presence  of  ail  required  plan 
s(?ctions  and  minimum  plan 
requirements,  as  described  in  paragraph 
(i)  of  this  section; 

(ii)  The  accuracy  of  the  APO 
calculation,  in  accordance  with  the 
formula  provided  in  paragraph  (h)  of 
this  section;  and, 

(iii)  A  demonstration  of  plan 
certification,  in  accordance  with  the 
procedures  defined  in  pjiragraph  (j)  of 
this  section. 

(iv)  The  appropriateness  of  the 
commute  alternatives  proposed  in  the 
|>ian  to  the  location  and  employee 
j'opulation; 


(v)  The  appropriateness  of  the  ECO 
program  services  and  incentives 
selected  by  the  employer  to  the 
commute  alternatives; 

(vi)  The  likely  effectiveness  of  the 
ECO  strategies  in  producing  the  targiit 
APO  by  the  scheduled  deadline; 

(vii)  The  ability  of  the  proposed 
implementation  schedule  to  ensure  ECO 
strategies  included  in  the  plan  are 
implemented  in  a  timely  and  thorough 
manner;  and 

(viii)  The  ability  of  the  proposed 
monitoring  process  to  allow  a  timely 
and  effective  review  of  the  employer's 
progress  toward  the  target  APO. 

(1)  Enforcement  and  penalties. 
(t)  Noncompliance.  An  employer 

shall  be  subject  to  civil  or  criminal 
penalties  according  to  42  U.S.C.  7413 
(section  1 1 3  of  the  Clean  Air  Act)  for 
violations  of  any  provisions  of  this 
section.  Upon  determining  that  a 
violation  has  occurred,  the 
Administrator  shall  issue  the  employer 
a  notice  of  violation.  Penalties  for 
continued  noncompliance  may  accrue 
from  the  date  of  the  notice  of  violation. 

(2)  Penalties.  The  Administrator  may 
as.sess  civil  penalties  of  up  to  525,000 
per  day  of  violation.  Penalties  under 
this  section  will  be  assessed  according 
to  criteria  in  42  U.S.C.  7413(e).  These 
criteria  include: 

(i)  The  size  of  the  business; 

(ii)  The  economic  impact  of  the 
penalty  on  the  business; 

(iii)  The  violator's  compliance  history 
and  good  faith  efforts  to  comply; 

(ivO  The  duration  of  the  violation; 

(v)  Prior  payment  of  penalties  for 
similar  violations; 

(vi)  The  economic  benefit  of 
noncompliance;  and 

(vii)  rhe  seriousness  of  the  violation. 

(3)  Work  location  audits.  To  verify 
implementation  of  work  location 
programs,  the  Administrator  shall  have 
the  authority  to  conduct  or  cause  to  be 
conducted  audits  of  an  employer's 
location.  The  employer  shall  provide 
the  Administrator  access  to  all  records 
pertaining  to  the  development, 
implementation,  and  administration  of 
the  ECO  program  described  in  the 
employers  plan,  and  access  to 
employees  at  the  location. 

(4)  Good  faith  effort.  A  good  faith 
effort  will  be  taken  into  account  when 
penalties  are  determined.  The 
.•\dministrator  may  consider  any  or  all 
of  the  following  criteria  in  assessing  an 
employer's  good  faith  effort: 

(ij  Did  management  at  the  l(M,ation 
dcmon.strate  significant  commitment  to 
implementation  of  the  program  and 
institute  written  employee  policies  that 
encouraged  the  use  of  commute 
alternatives?; 


(ii)  Did  the  employer  assess  the 
transportation  needs  and  interests  of 
employees  through  employee  surveys  or 
other  techniques?; 

(iii)  Did  the  employer  periodically 
review  its  progress  toward  the  target 
APO,  at  a  minimum  through  conduct  of 
an  AF^O  survey  of  its  employees  in  the 
second  program  year  (1996-1997).  and 
through  other  actions  designed  to  assess 
the  continuing  appropriateness  of  the 
employer's  ECO  program  services  and 
incentives?; 

(iv)  If  the  employer's  1997-1998  APO 
sur\ey  showed  the  APO  increase  was 
less  than  50  percent  of  that  needed  to 
achieve  the  target  APO.  did  the 
employer  increase  and  or  modify  its 
program  to  include  appropriate 
contingency  strategies?; 

(v)  Did  the  em.ployer  seek  advice  from 
the  EPA.  a  TMA,  a  transportation 
consultant,  or  other  entity  with  TDM 
experience,  prior  to  September  1, 1998, 
regarding  desirable  future  actions  to 
increase  APO?; 

(vi)  Did  the  employer  have  strategies 
like  those  known  to  be  implemented  by 
others  Uke  it?;  and 

(vii)  Did  the  APO  at  the  work  location 
increase  a  reasonable  amount  compared 
to  other  employers  with  similar  work 
location  characteristics  and  employee 
populations? 

[m]  Extensions. 

(1)  Deadline  extensions.  An  employer 
that,  for  reasons  beyond  its  control,  is 
unable  to  meet  a  deadline  estabUshed  in 
this  section  may  petition  the 
Administrator  for  an  extension  of  the 
deadline.  All  requests  shall  be 
submitted  in  wTiting  and  signed  by  the 
highest  ranking  responsible  officer  at 
the  site.  The  Administrator  will  strive  to 
rule  on  extensions  of  scheduled 
deadlines  within  30  days  from  receipt  of 
the  request.  Extensions  may  be 
considered  for  hardship  circumst  mces 
or  other  unusual  circumstances  th.at 
may  make  it  impossible  to  meet  the 
deadlines  established  in  this  section. 
Requests  for  deadline  extensions  must 
be  filed  in  the  following  manner. 

(i)  A  request  for  an  e.xtension  of  the 
deadline  to  register  as  an  employer  shall 
be  submitted  not  less  than  45  days  in 
advance  of  the  deadline  for  registration. 

(ii)  A  request  for  extension  of  the 
deadline  to  submit  a  plan  or  APO 
survey  report  shall  be  submitted  not  less 
tl'.an  90  days  in  advance  of  the  deadline. 

§  52.3000    General  permit  requirements 
(Sacramento). 

(a)  Purpose.  This  section  provides  an 
orderly  procedure  for  the  review  of  new 
sources  of  air  pollution  and  tlie  orderly 
review  of  the  modification  of  e.xisting 
sources  through  the  issuance  of  permits. 
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(b)  Definitions.  When  used  in  this 
section,  §  52.3001,  New  Source  Review, 
and  §  52.3002,  Emissions  Reduction 
Credit  Authorization,  the  following 
terms  have  the  meanings  given  below. 

Actual  emissions  means  measured,  or 
estimated  if  measurement  is  not 
possible,  emissions  which  most 
accurately  represent  the  emissions  from 
an  emissions  unit.  Fugitive  emissions 
associated  with  the  emissions  unit  shall 
be  included  in  the  actual  emissions  of 
the  emissions  unit. 

Actual  emissions  reductions  means 
reductions  of  emissions  from  an 
Omissions  unit.  Actual  emission 
reductions  shall  be  calculated  pursuant 
to  paragraphs  (d)(12)  and  (13)  of 
§52.3001,  New  Source  Review,  and 
authorized  pursuant  to  section 
^52.3002,  Emissions  Reduction  Credit 
Authorization,  and  shall  meet  all  of  the 
following  criteria: 

(1)  The  emissions  reductions  shall  be 
real,  enforceable,  quantifiable,  and 
permanent. 

(2)  The  emissions  reductions  shall  be 
surplus  emissions  reductions  in  excess 
of  any  emissions  reduction  which  is: 

i    (i)  Required  or  encumbered  by  any 
aws,  rules,  regulations,  agreements,  or 
j^ders;  or 

(ii)  Attributed  to  a  control  measure 
ijoticed  for  workshop  in  \iie  district,  or 
jroposed  or  contained  in  a  State 
mplementation  Plan  or  Federal 
mplementation  Plan;  or 
I   (iii)  Proposed  or  contained  in  the 
district  air  quality  attainment  plan  for 
attaining  the  annual  reductions  required 
by  the  Clean  Air  Act. 
!   (3)  Emission  reductions  attributed  to 
a  proposed  control  measure  contained 
in  the  District  Air  Quality  Attainment 
j*lan  (AQAP)  may  be  re-eligible  as  an 
i)ffset  emission  reduction  only  if  such 
tneasure  has  been  remo\'ed  from  the 
AQAP  during  the  next  AQ.^P  update. 

(4)  Source  shutdovsTis  and 
(turtailments  may  not  be  given  emission 
reduction  credit  in  the  case  of  nnn- 
ittainment  pollutants,  i.ncluding 
precursors,  if  the  shutdown  or 
curtailment  occurred  prior  to  the  date  of 
Application  unless: 
I   (i)  The  crediting  of  shutdown 
^missions  complies  with  the  mo.st 
ijecent  emission  trading  policy  of  the 
EPA.  and 

(ii)  The  proposed  new  source  or 
modification  is  a  replacement,  and  the 
shutdown  or  curtailment  occurred  after 
August  7, 1977,  and 

(iii)  The  shutdovni  or  curtailment-was 
claimed  by  the  affected  facility  as  a 
credit  within  180  days  of  the  last  date 
of  operation,  or 


(iv)  The  district  has  met  statutory 
planning  mandates  and  air  quality 
improvement  milestones. 

Actual  interruptions  of  electrical 
power  means  when  electrical  service  is 
interrupted  by  an  unforeseeable  event. 

Actual  operating  days  means  any  day 
of  operation  which  results  in  the 
emission  of  an  affected  pollutant  from 
the  emissions  unit. 

Administrative  permit  amendment 
means  an  amendment  to  an  Authority  to 
Construct  which: 

(1)  Corrects  a  typographical  error;  or 

(2)  Identifies  a  minor  administrative 
change  at  the  stationary  source;  for 
example,  a  change  in  the  name,  address, 
or  phone  number  of  any  person 
identified  in  the  permit;  or 

(3)  Requires  more  frequent  monitoring 
or  reporting  by  a  responsible  official  of 
the  stationary  source;  or 

(4)  Transfers  ownership  or  operational 
control  of  a  stationary  source,  provided 
that,  prior  to  the  transfer,  the  EPA 
receives  a  WTitten  agreement  which 
specifies  a  date  for  the  transfer  of  permit 
responsibility,  coverage,  and  liability 
from  the  current  to  the  prospective 
permittee. 

Ambient  air  quality  standards  means 
state  and  federal  ambient  air  quality 
standards  for  the  purpose  of  submittal  to 
the  EPA  for  inclusion  in  the  California 
State  Implementation  Plan.  All 
references  in  this  section,  §  52.3001,  and 
§  52.3002  to  ambient  air  quality 
standards  shall  be  interpreted  as 
National  Ambient  Air  Quahty 
Standards. 

Applicable  requirements  means  air 
quality  requirements  with  which  a 
facility  must  comply  pursuant  to  the 
State  Implementation  Plan,  the  Federal 
Clean  Air  Act  as  amended  in  1990  and 
implementing  regulations,  other 
provisions  of  the  United  States  Code, 
and  the  Code  of  Federal  Regulations. 

Authority  to  construct  means  a 
prcconstruction  permit  authorizing 
construction  prior  to  the  start  of 
construction  and  conforming  to  the 
requirements  of  §  52.3001,  New  Source 
Review. 

Authorized  means  emission  reduction 
credits  (ERCs)  which  have  been 
evaluated  by  the  EPA  to  verify  th,it  they 
are  quantifiable,  enforceable,  permanent 
and  surplus  at  the  time  of  use. 
Authorization  of  the  ERCs  must  occur 
both  prior  to  approval  of,  and 
concurrent  with,  the  application  for  use 
of  the  ERCs  as  offsets  pursuant  to 
§52.3001,  New  Source  Review. 

Banking  means  the  system  of 
quantifying,  adjusting,  certifj'ing. 
recording,  and  storing  ERCs  for  future 
use  and  transfer.  Procedures  for  banking 


ERCs  are  described  in  applicable  district 
banking  rult;s. 

Begin  actual  construction  means 
initiation  of  physical,  on-site 
construction  activities  on  an  emissions 
unit  which  are  of  a  permanent  nature. 
Such  activities  include,  but  are  not 
Umited  to,  installation  of  building 
supports  and  foundations,  lajing  of 
underground  pipework,  and 
construction  of  permanent  storage 
structures.  With  respect  to  a  change  in 
the  method  of  operation,  this  term  refers 
to  those  on-site  activities  other  than 
preparQtor>'  activities  which  mark  the 
initiation  of  the  change. 

Best  available  control  tcchnolonv 
IBACTlmrnns: 

(1)  For  any  emissions  unit,  an 
emission  limit  based  en  the  most 
stringent  of  the  following: 

(i)  The  most  effective  emission  control 
device,  emission  limit,  or  technique, 
singly  or  in  com.bination.  which  has 
been  required  or  used  for  the  type  of 
equipment  comprising  such  an 
emissions  unit  unless  the  applicant 
demonstrates  to  the  satisfaction  of  the 
EPA  that  such  limitations  required  on 
other  sourcrs  have  not  been 
demonstrated  to  be  achievable. 

(ii)  Any  alternative  basic  equip:r.riit. 
fuel,  process,  emission  :  nntrol  de\ice  or 
technique,  singly  or  in  ^  umbination. 
determined  to  be  technologically 
feasible  and  cost-effective  by  the  F.i'A. 

(iii)  For  replacement  equipment  only, 
the  emission  limitation  that  is  basi'd  on 
the  maximum  degree  of  reduction 
achievable,  faking  into  account 
environmental,  energy,  and  econoii.ic 
impacts  by  each  class  or  category  of 
source. 

(2)  In  making  a  BACT  determina'ion 
for  a  nonatiainment  pollutant,  the  LPA 
may  consider  the  overall  effect  on  othrr 
nonattainment  pollutants.  In  some  cnsps 
the  lowest  emission  rates  may  be 
required  for  one  or  more  nonattain-'Vicnt 
■pollutants  at  the  cost  of  not  achievi.n^ 
the  lowest  emission  rate  for  other 
nonattainment  pollutants.  The  EP.A 
shall  discuss  these  considerations  in  the 
Preliminary  Decision  prepared  pun  uant 
to  the  provisions  of  §  52.3001(d)(3). 

(3)  Under  no  circimistances  shail 
BACT  be  d-Mermined  to  be  less  stringent 
than  the  emission  control  required  bv  an 
applicable  provision  of  district,  state  or 
federal  laws  or  regulations  unless  the 
applicant  d'^monstrates  to  the 
satisfaction  of  the  EPA  that  such 
limitations  are  not  achievable. 

Best  available  retrofit  control 
technology  (BARCT)  means  an  emission 
limitation  that  is  based  upon  the 
maximum  degree  of  reduction 
achievable,  taking  into  account 
environmental,  energy,  and  economic 
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impacts  by  each  class  or  category  of 
source.  The  criteria  for  BARCT  are 
specified  in  "California  Clean  Air  Act  - 
Guidance  for  the  Determination  of 
Reasonably  Available  Control 
Technology  and  Best  Available  Retrofit 
Control  Technology,"  California  Air 
Resources  Board,  April  1990. 

California  Environmental  Quality  Act 
ICEQA)  means  the  California 
Environmental  Quality  Act,  Public 
Resources  Code,  Section  21000,  et  seq. 

Cargo  carriers  means  trains  dedicated 
to  a  specific  source  and  marine  vessels 
while  docked  at  a  specific  source. 

Certified  means  emission  reduction 
credits  which  have  been  evaluated 
under  the  requirements  of  a  district 
banking  rule. 

Commence  means  that  the  owner  or 
operator  has  all  of  the  necessary  permits 
or  approvals  required  under  state  and 
federal  air  quality  control  laws,  district 
rules  and  regulations,  ajid  those  air 
quality  control  laws  and  regulations 
which  are  part  of  the  California  State 
hnplementation  Plan  or  any  applicable 
Federal  Implementation  Plan,  and  has: 

(1)  Begun,  or  caused  to  begin,  a 
continuous  program  of  on-site 
construction  of  the  source,  to  be 
completed  in  a  reasonable  time;  or 
-     (2)  Entered  into  binding  agreements  or 
contractual  obligations  which  cannot  be 
cancelled  or  modified  without 
substantial  loss  to  the  owner  or 
operator,  to  undertake  a  program  of 
actual  construction  of  the  source  to  be 
completed  within  a  reasonable  time. 

Complete  application  means  an 
application  for  an  Authority  to 
(Construct  a  new  or  modified  emission 
unit  that,  on  the  basis  of  the  criteria  of 
40  CFR  part  70.5(c)  of  the  Federal 
Operating  Permit  Program  and  the 
applicable  requirements  of  this  section, 
contains  adequate  information  for  the 
EPA  to  evaluate  the  application  for 
compliance  with  the  apjjlicnble 
requirements  of  this  section.  Such 
<letermination  shall  be  made  after 
receipt  of  payment  of  an  application 
filing  fee,  as  determined  by  the  EPA, 
that  reflects  the  costs  to  the  ?.P.\  to 
review  the  application  and  issue 
pemiits. 

Construction  means  any  physical 
change  or  change  in  the  method  of 
operation  (including  fabrication, 
erection,  installation,  demolition,  or 
modification  of  an  emissions  unit) 
which  would  result  in  a  change  in 
actual  emissions. 

Contiguous  property  means  two  or 
more  parcels  of  land  with  a  common 
boundary  or  separated  solely  by  a  public 
roadway  or  other  public  right-of-way. 

Cost-effective  means  a  cost  per  unit  of 
emissions  reduction  which  is  lower 


than  or  equivalent  to  the  maximum  unit 
costs,  for  the  regulated  pollutant  or 
source  category,  of  the  same  emission 
reduction  through  the  use  of  Best 
Available  Control  Technology, 
calculated  in  current  year  dollars  in 
accordance  with  methodology  and 
criteria  specified  in  the  EPA  OAQPS 
Control  Cost  Manual  (EPA  450/3-90- 
OOf)). 

District  means  the  local  air  pollution 
permitting  agency  with  jurisdiction 
within  the  area  in  which  this  section 
applies.  "District"  may  also  refer  to  the 
geographic  area  in  which  the  local 
permitting  agency  has  jurisdiction. 

Emission  decrease  means  any 
modification  which  would  result  in  a 
decrcm.se  of  actual  emissions.  The 
emission  decrease  shall  be  calculated  by 
subtracting  the  proposed  emissions  from 
the  historic  actual  emissions. 

Emission  reduction  credits  (ERC) 
means  reductions  of  actual  emissions 
from  an  emission  unit  that  are  registered 
with  the  district  in  accordance  with  the 
requirements  of  a  district  banking  rule. 

Emissions  limitation  means  one  or  a 
combination  of  permit  conditions 
specific  to  an  emissions  unit  which 
restricts  its  maximum  emissions,  at  or 
below  the  emissions  associated  with  the 
maximum  design  capacity.  An 
emissions  limitation  shall  be: 

(1)  Contained  in  the  latest  Authority 
to  Construct  and  contained  in  or 
enforceable  by  the  latest  district  or 
federal  permit  to  operate  for  the 
emission  unit;  and 

(2)  Enforceable  on  a  daily  basis  or 
qucuierly  basis  pursuant  to  provisions  of 
§52.3001(d)(7j(ii).  Emission  limitations 
should  be  stated  in  a  manner  consistent 
with  testing  procedures.  Emission 
limitations  may  be  expressed  as 
enforceable  design,  operational,  or 
equipment  standard  pursuant  to 
provisions  of§52.3001(d)(7)(iii);  and 

(3)  No  less  stringent  that  the 
applicable  emission  stajadards  given  at 
40  CFR  part  60,  Standards  of 
Performance  for  New  Stationary 
Sources,  and  40  CFR  part  61,  National 
Emission  Standards  for  Hazardous  Air 
Pollutants. 

Emissions  uni'f  means  an  identifiable 
operation  or  jwece  of  process  equipment 
such  as  an  article,  machine,  or  other 
contrivance  which  controls,  emits,  may 
emit,  or  resuhs  in  the  emissions  of  any 
regulated  air  pollutant  or  hazardous  air 
pollutant  (HAP),  directly  or  as  fugitive 
emi.ssions.  An  emissions  unit  shall  not 
include  the  open  burning  of  agricultural 
biomass. 

Enforceable  means  verifiable  and 
legally  binding.  Enforceable,  for  the 
purposes  of  federal  requirements,  means 
all  federally  enforceable  limitations  and 


conditions  enforceable  by  the  EPA, 
including  NSPS;  NESHAP;  requirements 
within  any  applicable  State 
Implementation  Plan;  any  permit 
requirement  established  pursuant  to  40 
CFR  52.21,  40  CFR  51.160  through  166, 
or  40  CFR  70. 

EPA  means  an  official  of  the  U.S. 
Environmental  Protection  Agency,  or 
his  or  her  authorized  representative. 

ERC  certificate  means  a  document 
identifv  ing  the  quantity  and  type  of 
ERCs  issued  by  the  district  pursuant  to 
a  banking  rule  to  the  source  identified 
on  the  Certificate. 

Fugitive  emissions  means  those 
emissions  which  could  not  reasonably 
pass  through  a  stack,  chimney,  vent,  or 
other  functionally  equivalent  opening. 

Uulogenated  hydrocarbons  means  the 
following:  1,1,1-trichloroethane. 
m.ethylene  chloride,  2,2-dichloro-l,l,l- 
trifluoroethane  (HCFC-123),  2-chloro- 
l,1.1.2-tetrafluoroethane(HCFC-124), 
trichlomfluoromethane  (CFC-11), 
dichlorodifiuoromethane  (CFC-12), 
l.l,l-trichloro-2.2,2-trinuoroethane 
(CFC-113),  l-ch!oro-l,l-dinuoro-2- 
chloro-2,2-difluoroethane(CFC-114), 
chloropentafluoroethane  (CFC-115), 
pentafluorcethane  (HFC-125).  1,1.2,2- 
tefrafluoroethane  (HFC-134). 
tetrafluoroethane  (HFC-134a),  1.1- 
dichloro-l-fluoroethane  (HCFC-141b).  1- 
chloro-l,l-dinuoroethane(HCFC-142b). 
1,1,1-trifluoroethane  (HFC-143a), 
chlorodifluoromethane  {HCFC-22). 
trifluoromethane  (HFC-23),  1,1- 
difluoroethane  (HFC-152a),  and  the 
following  four  classes  of 
perfiuorocarbon  compounds:  Cyclic, 
branched,  or  linear,  completely 
fluorinated  alkanes;  cyclic,  branched,  or 
linear,  completely  fluorinated  ethers, 
with  no  unsaturations;  cyclic,  branched, 
or  linear,  completely  fluorinated  tertiary 
amines  with  no  unsaturations;  and 
sulfur-containing  pcrfluorocarbons  with 
no  unsaturations  and  with  sulfur  bonds 
only  to  carbon  and  fluorine. 
Perfiuorocarbon  compounds  will  be 
assumed  to  be  absent  from  a  product  or 
process  unless  a  manufacturer  or  facility 
operator  identifies  the  specific 
individual  compounds  (from  the  broad 
classes  of  perfiuorocarbon  compounds) 
and  the  amounts  present  in  the  product 
or  process  and  provides  a  validated  test 
method  which  can  be  used  to  quantify 
the  specific  compounds. 

Hazardous  air  pollutant  (HAP)  metms 
any  air  pollutant  listed  pursuant  to 
section  112(b)  of  the  Clean  Air  Act  as 
amended  (42  U.S.C.  7401  et  seq.]. 

Historic  actual  emissions  means: 

(1)  The  actual  emissions  for  the 
existing  emissions  unit  averaged  over 
the  consecutive  two-year  period 
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irhhiediately  preceding  the  date  of 
amplication  for  authorized  emission 
rd4uction  credits.  If  the  last  two  years 
am  unrepresentative  of  normal  source 
operations  as  determined  by  the  EPA, 
fh^n  any  two  consecutive  years  of  the 
la^dt  five  years  that  represent  normal 
sc  ain:e  operation  may  be  used. 

p)  if,  at  any  tim.e  during  the  two-year 
period,  actual  emissions  exceeded  the 
al  Owed  or  permitted  emission  levels, 
th^n  actual  emissions  shall  be  reduced 
to  reflect  emission  levels  that  would 
hiXe  occurred  if  the  unit  were  in 
ct  iLipliance  with  all  applicable 
li;i  itations  and  rules. 

( 3)  Where  an  emissions  unit  has  been 
in  iporatir.n  f(.r  less  than  two  years,  a 
si  ^rter  averaging  period  of  al  least  one 
y(  ^T  may  be  used,  provided  that  the 
avt  raging  period  is  representative  of  the 
ful  operational  history  of  the  emissions 
uiijt.  If  an  emissions  unit  has  been  in 
Of  ^ration  for  less  than  one  year,  then 
th  =  historic  actual  emissions  shall  be 
zcra. 

Historic  potential  emissions  means 
er  1  issions  based  on  the  potential  to  emit 
of  !he  emissions  unit  prior  to 
m  :-.[iification.  In  detemiining  the 
pc  ttintia!  to  emit,  daily  emissions 
H;  1  itations  shall  be  treated  as  part  of  an 
em  ssions  unit's  design  only  if  the 
lin  itations  are  representative  of  normal 
oj.  I  rations,  of  in  the  facility  has 
pr  ivid.'d  offsets  form  previous 
permitting  actions.  If  theiear-e  no 
enf  jrceable  limiting  conditions,  an 
cm  ssions  unit's  potential  to  emit  shall 
be  imited  to  the  unit's  historic  actual 
en   s"=ions.  Fur  a  new  emissions  unit, 
hi  i  oric  potential  em.issions  arc  equal  to 
zv  -I).  For  the  purposes  of  the  above 
dei^rminalion,  "normal  operations"  is 
dci  ned  as  the  usual  or  typical  daily 
operating  of  an  emissions  unit  resulting 
in  actual  emissions  which  are  at  least 
80  'j  of  the  specific  limits  contained  in 
thii  emishion  units  authority  to 
CO  1  struct  or  permit  to  operate. 

.ike  Tahoe  air  basin  means  that 
por  ion  of  Placer  County  within  the 
dr, ,  n?..^e  area  naturally  tributary  to  Lake 
Ta  ;oe  including  said  lake,  plus  that  area 
in  [he  vicinity  of  the  head  of  the 
Tnckee  River  d<„scribed  as  follows  (as 
established  pursuant  to  section  39606  of 
th(  f-ishlth  and  Safety  Code  of  the  State 
oflalilornia  and  as  described  in  Title 
17   [^lifomia  Code  of  Ri'gulations, 
section  60113  [b|);  G^mmencing  at  the 
po  nt  common  to  the  aforementioned 
dn  inage  ar-ia  crestline  and  the  line 
con  mon  to  Townships  15  North  and  15 
Nor  h.  Mount  Diablo  Base  and  Meridian 
(M  D.H.  &  M.).  and  following  th.:t  line  in 
a  V  I'stcrly  diredion  to  the  northwest 
coir  er  of  section  3.  Township  15  North. 
Rn;)  ;e  IH  F.ist,  (M.D.B.  &  M.),  thence 


south  along  the  west  line  of  Sections  3 
and  10.  Township  15  North,  Range  16 
East.  M.D.B.  &  M.,  to  the  intersection 
with  the  drainage  crestline.  thence 
following  the  said  drainage  area 
boundary  in  a  southwesterly,  then 
northeasterly,  direction  to  and  along  the 
Lake  Tahoe  Dam,  thence  following  the 
said  drainage  area  crestline  in  a 
northeasterly,  then  northwesterly, 
direction  to  the  point  of  beginning.  This 
Lake?  Tahoe  Air  Basin  is  delineated  on 
an  official  map  on  file  at  the  California 
Air  Resources  Board  Headquarters 
Office. 

Major  stationary  source  means  any 
stationary  source  which  emits  or  has  the 
potential  to  emit  25  tons  per  year  or 
more  of  NO.x  or  25  tons  per  year  or  more 
of  ROC.  In  addition,  any  physical 
change  occurring  at  a  stationary  source 
not  otherwise  quahfying  as  a  major 
stationary  source,  which  would 
constitute  a  major  stationary  source  by 
itself  makes  tJie  source  a  major 
stationary  source. 

Major  modification  means  a 
modification  to  a  major  stationary 
source  which,  wlien  aggregated  with  all 
other  increases  in  potential  to  cmA  over 
the  period  of  five  consecutive  years 
before  the  application  for  modification, 
and  including  die  calendar  ye;ir  of  the 
most  recent  application,  rcsuhs  in  an 
increase  in  the  potential  to  emit  greater 
than  25  tons  per  year  of  NOx  or  25  tons 
per  year  of  ROC. 

Modification  means  any  phvsical 
change,  charge  in  method  of  operation 
(including  change  in  fuel 
characteristics),  change  in  hours  of 
operation,  or  change  in  production  rate, 
which: 

(1)  For  an  emissions  unit: 

(i)  \'v"ouJd  necessitate  a  change  in 
permit  conditions;  or 

(ii)  Is  not  specifically  limited  by  a 
permit  condition;  or 

(iii)  Results  in  an  increase,  a  decrease, 
or  no  change  in  emissions  which  are  not 
subject  to  an  omissions  limitation. 

(2)  For  a  stationarj'  sou'ce; 

(i)  Is  a  modification  of  its  emissions 
unit:  or 

(ii)  Is  an  addition  of  any  new 
emissions  unit. 

The  following  shall  not  be  considered 
a  modific.ition:  a  change  in  ownership; 
routine  maintenance  and  repair;  a 
reconstructed  stationary  source  or 
emissions  unit  which  shall  be  treated  as 
a  new  stationary  source  or  cm's^ions 
unit,  not  as  a  modification;  and  the 
addition  of  a  continuous  emission 
monitoring  system. 

MourUiin  Counties  air  bosin  means 
(as  ostablished  puisuant  to  Section 
39e06  of  the  Health  and  Safety  Code  of 
the  State  of  California  and  as  described 


in  Title  17,  California  Code  of 
Regulations,  section  60111  [i').  all  of 
Placer  County  except  that  portion 
included  in  the  Lake  Tahoe  Air  Basin, 
defined  by  17  CCR  60113(b).  and  that 
portion  included  in  the  Sacramento 
Valley  Air  Basin,  defined  by  17  CCR 
60106(k). 

Non-permitted  emissions  means  tliose 
emissions  of  an  regulated  pollutant 
which  are  not  required  to  obtain  a 
permit  pursuant  to  this  section.  Non- 
permitted  emissions  may  include 
emissions  from  mobile  sources,  indirect 
sources,  and  exempt  equipment. 

Nonattcinment  pollutant  means  any 
pollutant  and  its  precursors  that  have 
been  desi,>nated  "nonaltainment"  by  the 
EPA  in  the  Federal  Register. 

Offset  means  the  use  of  an  emission 
reduction  credit  to  compensate  for  an 
emission  increase  of  an  regulated 
pollutant  from  a  new  or  modified  source 
subject  to  the  requirements  of  §52.3001. 
New  Source  Review. 

Permanent  means  only  permanent 
rf^ductions  in  emissions  can  be 
authorized  as  emission  reduction  credit. 
For  stationary  sources,  pern.anence 
shall  be  assured  for  sources  subject  to 
federal  requirements  through  federally 
enforceable  changes  in  source  penriits. . 

PMjo  means  particulate  matter  with 
an  aerodynamic  diameter  smaller  than 
or  equal  to  a  nominal  10  microns  as 
measured  by  an  applicable  reference  test 
method  or  methods  found  acceptable  by 
the  EPA. 

Portable  equipment  means  equipment 
v.'hich  is  periodically  relocated  and  is 
not  operated  more  than  a  total  of  180 
days  at  any  one  location  in  the  di.strict 
within  any  continuous  12-month 
period. 

Potential  to  emit  means  the  maximum 
daily  phy.sical  ond  operational  design 
capacity  to  emit  an  air  pollutant  during 
each  calendar  quarter.  Any  limitation  on 
the  physical  or  operaticndl  design 
capacity,  including  emission  control 
devices  and  restrictions  on  hoars  of 
operation,  or  on  the  type  or  amount  of 
material  combusted,  str.red,  or 
processed,  m.ay  bo  cor.si  Jered  as  part  of 
the  design  only  if  the  li.mitation,  or  the 
effect  it  would  have  on  er:issions.  is 
incorporated  into  tiie  Authority  to 
Construct  as  an  enforce ;ibie  permit 
condition  as  daily  emi;;sions  limitations. 
Fugitive  emissions  associated  wiih  the 
emissions  unit  or  stadonary  source  shall 
be  included  in  the  potential  to  emit  of 
the  emissions  unit  or  tt.itionary  source. 

Pr'TUi.wr  means  a  pollii'ant  that, 
when  emitted  iiito  the  atn.osphere.  may 
undergo  either  a  chemical  or  physical 
change  which  then  prG.ij;:cs  anotner 
poll  Jtant  for  which  an  a:i:bient  air 
quality  standard  has  btren  adopted,  or 
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whose  presence  in  the  atmosphere  will 
contribute  to  the  violation  of  one  or 
more  ambient  air  quality  standards.  The 
following  precursor-secondary  air 
contaminant  relationships  shall  be  used 
for  the  purposes  of  this  section. 
§52.3001  and  §52.3002: 


Precursof 

Secondary  air  con- 
taminant 

Reactive  organic 

(1)  Photochemical 

compound. 

oxidants  (ozone). 

(2)  Organic  traction  of 

PM,o. 

Nitrogen  oxides  

(1)  Nitrogen  dioxide. 

(2)  Nitrate  fraction  of 

PM,o. 

(3)  Photochemical 

oxidants  (ozone). 

Proposed  emissions  means  emissions 
based  on  the  potential  to  emit  for  the 
new  or  modified  emissions  unit. 

Quantifiable  means  the  ability  to 
estimate  emission  reductions  in  terms  of 
both  their  amount  and  characteristics. 
The  same  method  of  estimating 
emissions  shall  be  used  to  quantify  the 
emission  levels  before  and  after  the 
reduction. 

Quarterly  means  calendar  quarters 
beginning  in  January,  April,  July,  and 
October. 

Quarterly  emissions  limitation  means 
one  or  a  combination  of  permit 
conditions  specific  to  an  emissions  unit 
which  restricts  its  maximum  emissions, 
in  pounds  per  quarter,  at  or  below  the 
emissions  associated  with  the  maximum 
design  capacity.  A  quarterly  emissions 
limitation  must  be: 

(1)  Contained  in  the  latest  Authority 
to  Construct  and  contained  in  or 
enforceable  by  the  latest  Permit  to 
Operate  for  the  emission  unit;  and 

(2)  Enforceable  on  a  quarterly  basis. 
Reactive  organic  compound  means 

any  compound  containing  carbon 
except  methane,  carbon  monoxide, 
carbon  dioxide,  carbonic  acid,  metallic 
carbides  or  carbonates,  ammonium 
carbonates,  and  halogenated 
hydrocarbons. 

Real  means  actually  occurring, 
implemented,  and  not  artificially 
devised. 

Reasonably  available  control 
technology  (RACT)  means  the  lowest 
emission  limitation  that  a  particular 
source  is  capable  of  meeting  by  the 
application  of  emission  control 
technology  that  is  reasonably  available 
considering  technical  and  economic 
feasibility.  The  criteria  for  RACT  are 
specified  in  "California  Clean  Air  Act 
Guidance  for  the  Determination  of 
Reasonably  Available  Control 
Technology  and  Best  Available  Retrofit 
Control  Technology,"  California  Air 


Resources  Board,  April  1990  and  in  the 
General  Preamble  to  Title  I,  April  16, 
1992. «s 

Reconstructed  source  means  any 
stationarj'  source  or  emissions  unit 
undergoing  physical  modification  where 
the  fixed  capital  cost  of  the  new 
components  exceeds  50%  of  the  fixed 
capital  cost  of  a  comparable,  entirely 
new  stationary  source  or  emissions  unit. 
Fixed  capital  cost  means  the  capital  that 
is  needed  to  provide  all  the  depreciable 
components.  A  reconstructed  source 
shall  be  treated  as  a  new  stationary 
source  or  emissions  unit. 

Register  means  a  document 
maintained  pursuant  to  a  district 
banking  rule  which  records  all  ERC 
deposits,  withdrawals,  transfers,  and 
transactions. 

Regulated  air  pollutant  means  any 
pollutant  that  is  emitted  into  or 
otherwise  enters  the  ambient  air,  and  for 
which  the  EPA  has  adopted  an  emission 
limit,  standard,  or  other  requirement. 
Regulated  air  pollutants  include: 

(1)  Oxides  of  nitrogen  and  volatile 
organic  compounds; 

(2)  Any  pollutant  for  which  a  national 
ambient  air  quality  standard  has  been 
promulgated  pursuant  to  section  109  of 
the  Clean  Air  Act; 

(3)  Any  pollutant  subject  to  a  new 
source  performance  standard 
promulgated  pursuant  to  section  111  of 
the  Clean  Air  Act; 

(4)  Any  ozone-depleting  substance 
specified  as  a  Class  I 
(chlorofluorocarbons)  or  Class  II 
(hydrofluorocarbons)  substance 
pursuant  to  Title  VI  of  the  Clean  Air 
Act; 

(5)  Any  pollutant  subject  to  a  standard 
or  requirement  promulgated  pursuant  to 
section  112  of  the  Clean  Air  Act, 
including: 

(i)  Any  pollutant  listed  pursuant  to 
section  112(r)  of  the  Clean  Air  Act 
(Prevention  of  Accidental  Releases), 
which  shall  be  considered  a  "regulated 
air  pollutant"  upon  promulgation  of  the 
list. 

(ii)  Any  hazardous  air  pollutant 
subject  to  a  standard  or  other 
requirement  promulgated  by  the  EPA 
pursuant  to  section  112(d)  or  adopted  by 
the  district  pursuant  to  112(g)  and  (j)  of 
the  Clean  Air  Act  which  shall  be 
considered  a  "regulated  air  pollutant" 
for  all  sources  or  categories  of  sources 
upon  promulgation  of  the  standard  or 
requirement  or  18  months  after  the 
standard  or  requirement  was  scheduled 
to  be  promulgated  pursuant  to  section 
112(e)(3)  ofthe  Clean  Air  Act. 

(iii)  Any  HAP  subject  to  a  district 
case-by-case  emissions  limitation 


«'  Proposed  rule  published  in  the  Federal 
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determination  for  a  new  or  modified 
source,  prior  to  the  EPA  promulgation 
or  scheduled  promulgation  of  an 
emissions  limitation,  which  shall  be 
considered  a  "regulated  air  pollutant" 
when  the  determination  is  made 
pursuant  to  section  112(g)(2)  ofthe 
Clean  Air  Act.  In  case-by-case  emissions 
limitation  determinations,  the  HAP 
shall  be  considered  a  "regulated  air 
pollutant"  only  for  the  individual 
source  for  which  the  emissions 
limitation  determination  was  made. 
Replacement  equipment  means: 

(1)  Routine  replacement  The 
replacement  or  modification  of  emission 
units(s)  where  the  replacement  unit(s) 
serves  the  identical  ftinction  as  the 
unit(s)  being  replaced,  and  the 
maximum  rating  and  the  potential  to 
emit  any  pollutant  will  not  be  greater 
from  the  new  or  modified  emissions 
unit(s)  than  the  replaced  unit(s).  when 
the  emissions  unit(s)  is  operated  at  the 
same  permitted  conditions.  The  EPA 
will  determine,  on  a  case-by-case  basis, 
whether  a  project  to  replace  an 
emissions  unit  in  whole  or  part  with 
functionally  equivalent  equipment  is  a 
routine  repair,  commonly  made  in  the 
industry.  Projects  intended  to  extend 
the  expected  useful  life  ofthe  unit  may 
not  be  considered  routine  replacements. 

(2)  Identical  replacement:  The  total  or 
partial  replacement  of  an  emissions  unit 
where  the  replacement  is  the  same  as 
the  original  unit  in  all  respects  except 
for  serial  number. 

Responsible  official  means  an 
individual  with  the  authority  to  certify 
that  a  source  complies  with  all 
applicable  requirements,  including  the 
conditions  of  permits  issued  to  sources. 
A  "responsible  official"  means  one  of 
the  following: 

(1)  For  a  corporation,  a  president, 
secretary,  treasurer,  or  vice-president  of 
the  corporation  in  charge  of  a  principal 
business  function,  or  any  other  person 
who  performs  similar  policy  or 
decisionmaking  functions  for  the 
corporation,  or  a  duly  authorized 
representative  of  such  person  if  the 
representative  is  responsible  for  the 
overall  operation  of  one  or  more 
manufacturing,  production,  or  operating 
facilities  applying  for  or  subject  to  a 
permit  and  either: 

(i)  The  facilities  employ  more  than 
250  persons  or  have  gross  annual  sales 
or  expenditures  exceeding  $25  million 
(in  second  quarter  1980  dollars);  or 

(ii)  The  delegation  of  authority  to 
such  representative  is  approved  in 
advance  by  the  EPA;  or 

(2)  For  a  partnership  or  sole 
proprietorship,  a  general  partner  or  the 
proprietor,  respectively;  or 
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( 3)  For  a  municipality,  state,  federal. 
01  jther  public  agency,  either  a 
pii  icipel  executive  officer  or  a  ranking 
el?:ted  official;  or 

( i]  For  an  acid  rain  unit  subject  to 
Tit  e  IV  (Acid  Deposition  Control)  of  the 
Chan  Air  Ac^  the  "responsible  ofrlcial" 
is  t  ;c  designated  representative  of  that 
ur :  t  for  any  purposes  under  Title  IV. 
Iccrawento  Valley  air  basin  moans 
th  5t  portion  of  Placer  County  which  lies 
w^  •  ;t  of  Range  9  east.  Mount  Diablo  Base 
ant  Meriiiian  (M.D.B.  &  M.).  as 
es  i  iblished  pursuant  to  section  39606  of 
th  ;  Health  &  Safety  Code  of  the  State  of 
Cclifomia  and  as  described  in  title  17. 
Cc  iifornia  Code  of  Regulations, 
§(U106(k). 

^  hutdoMn  means  the  earlier  of  either 
th  !  permanent  cessation  of  emissions 
fn  1  n  a  source  or  an  emission  ijpit  or  the 
su  •  ender  of  that  unit's  or  source's 
op  E  rating  permit. 

:  tmiiip  means  the  setting  in  operation 
of  a  statio!:ary  source  or  emission  unit 
foi  iny  purpose. 

3  taiicnary  source  (source  or  fccilitv) 
mi  J  ins  any  building,  structure,  facility, 
or  E  missions  unit  which  emits  or  may 
en  it  aiiy  regulated  pollutant  directly  or 
as  figitive  emissions. 

:  )  The  terms  "building,"  "struciure," 
"f;  ciiity,"  or  "emissions  unit"  include 
all   )oilutant-emitting  activities  which: 

i|  Belong  to  the  same  industrial 
gr(  iiping;  and 

i  i)  Are  located  on  one  property  or  on 
tw  ]  or  more  contiguous  properties;  and 

(i;i)  Are  under  the  same  or  common 
ownership,  operatioi.,  or  control  or 
wi  i  ch  are  owned  or  operated  by  entities 
wl  ich  are  under  common  control. 

{'. )  Pollutant-emitting  activities  shall 
be  :  onsidered  as  part  of  the  same 
inc  istrial  grouping  if: 

( i  They  belong  to  the  same  two-digit 
staidard  industrial  classification  code 
un  i  er  the  system  described  in  the  1987 
Standard  Industrial  Classification 
Manual;  or 

( \\)  They  are  part  of  a  common 
pnduction  process.  (Conmion 
pre  (luction  process  includes  industrial 
pre  (esses,  manufacturing  processes  and 
an;  connected  processes  invohing  a 
corimon  material.) 

(3)  The  emissions  within  district 
bonndaries  of  cargo  carriers  associated 
witn  the  stationary  source  shall  be 
cor  sidered  emissions  from  the 
sta'  ionar>'  source  to  the  extent  that 
em  ssion  reductions  from  cargo  carriers 
are|proposed  as  offsets. 

S^urplus  means  emission  reductions 
thaj  are  in  excess  of  any  emissions 
reduction  which  is: 

(i)  Required  or  encumbered  by  any 
laws,  rules,  regulations,  agreements,  or 
ordpjs;  or 


(2)  Attributed  to  a  control  measure 
noticed  for  workshop  in  the  district,  or 
proposed  or  contained  in  a  State 
Implementation  Plan  or  Federal 
Implementation  Plan;  or 

(3)  Proposed  or  contained  in  a  district 
air  quality  attainment  plan  for  attaining 
reductions  required  bv  the  Clean  Air 
Act. 

Tempomry  source  means  emission 
sources  such  as  pilot  plants,  and 
portable  facilities  that  will  be 
terminated  or  located  outside  the 
district  after  less  than  a  cumulative  total 
of  90  davs  of  operation  in  any  12 
continuous  months,  and  tlie  emissions 
resulting  from  the  construction  phase  of 
a  new  source. 

Title  V pemuts  means  permits  issued, 
denied,  renewed,  amended,  or  reopened 
pursuant  to  the  Clean  Air  Act  as 
amended  in  1990  (42  U.S.C  7401  et 
seq).  and  40  CFR  part  70,  "State 
Operating  Permit  Pmprams." 

Total  reduced  sulfur  compounds 
means  the  sulfur  compounds  hydrogen 
sulfide,  methyl  mercaptan,  dimethyl 
sulfide  and  dimethyl  disulfide. 

(c)  Standards. 

(1)  Authority  to  construct.  Any  penson 
building,  erecting,  altering  or  replacing 
any  article,  machine,  equipment  or 
other  contrivance,  the  use  of  which  may 
cause,  eliminate,  reduce,  or  control  the 
issuance  ROC  or  NOx,  shall  obtain 
authorization  for  such  construction  from 
the  EPA  as  specified  in  paragraph  (p)(3) 
of  this  section,  prior  to  beginning  actual 
construction.  An  Authority  to  Construct 
shall  remain  in  effect  until  it  expires  or 
the  application  is  cancelled.  An 
Authority  to  Construct  shall  expire  no 
later  than  two  years  following  the  date 
of  permit  issuance,  unless  the  applicant 
has  commenced  construction  prior  to 
that  date.  If  the  applicant  has 
commenced  construction,  the  Authority 
to  Construct  shall  remain  in  effect  for 
the  life  of  the  emissions  unit(s).  unless 
the  EPA  has  taken  action  to  modify  or 
revoke  it. 

(ij  An  Authority  to  Construct  shall  be 
valid  beyond  two  years  if: 

(A)  Commencement  of  construction 
has  occurred;  and 

(Bj  Construction  is  completed  in  a 
reasonable  period  of  time,  as 
determined  by  the  EPA. 

(ii)  If  a  written  request  to  extend  the 
Authority  to  Construct  is  received  by 
the  EPA  prior  to  the  expiration  of  the 
Authority  to  Construct,  an  extension 
may  be  granted  for  up  to  two  years  at 
the  discretion  of  the  EPA. 

(iii)  The  EPA  shall  be  notified  of  the 
anticipated  date  of  initial  startup  or 
operation  of  any  permitted  article, 
machine,  equipment  or  other 
contrivance.  Such  notice  shall  be  made 


no  less  than  30  days  prior  to  the  startup 
date. 

(iv)  The  EPA  shall  be  notified  of  the 
actual  date  of  initial  startup  within  five 
davs  after  such  date. 

(2)  Standards  for  granting 
applications. 

(i)  The  EPA  shall  deny  an  Authority 
to  Con.struct  e.vcept  as  provided  in 
§  52.3001.  New  Source  Review,  if  the 
applicant  docs  not  show  that  every 
article,  machine,  equipment  or  other 
contrivance,  the  use  of  which  may 
cause,  eliminate,  reduce,  or  control  the 
issuance  of  air  contaminants,  is  so 
designed,  controlled,  equipped,  and 
operated  with  such  air  pollution  control 
equipment  that  it  may  be  shown  to 
operate  without  emitting  or  without 
causing  to  be  emitteti  air  contaminants 
in  violation  of  these  rules  and 
regulations  or  of  such  state  or  federal    ' 
statutes  as  may  be  enforceable  by  the 
EPA  on  the  date  the  application  is 
deemed  complete. 

(ii)  The  EPA  shall  require  enforceable 
emission  limitations  as  permit 
conditions  in  Authorities  to  Construct  to 
assure  compliance  with  all  analvsrs 
performed  for  the  issuance  of  the 
permit,  including  the  permanence  of 
surplus  actual  emissions  reductions 
a|iplied  for  use  as  internal  reductions  or 
authorized  emission  reduction  credits  in 
accnrdmce  with  §52.3001.  New  Source 
Review,  and  §  52.3002,  Eraiisions 
Reduction  Credit  Authorization. 

(iii)  .Approval  to  construct  shall  not 
relieve  any  owner  or  operator  of  the 
responsibility  to  comply  fully  with 
appjicihle  requirements,  including 
applicable  provisions  of  the  California 
State  iriipinmentation  Plan  or  any 
applicable  Federal  Implementation 
Plan,  di  j'lrict  rules  and  regulations,  or 
statp  rr  federal  law. 

(3)  Prpvisicn  of  sampling  and  testing 
faciliU"s.  In  addition  to  the  monitoring 
and  •"  ling  required  to  comply  with 
stat>;  or  fed»:ral  laws  or  regulations,  the 
EP^  mcy.  upon  reasonable  WTitten 
noti'-e  or  before  an  Authority  to 
Con-^truct  is  granted,  require  the 
app.licant  or  the  owner  or  operator  of 
anv  a.rtit  ie.  machine,  equipment,  or 
other  C(jntrivance.  the  use  of  which  may 
cause  the  issuance  of  air  contaminants, 
or  the  use  of  which  may  eliminate, 
reduce,  or  control  the  issuance  of  air 
contaminants  to: 

(i)  Provide  and  maintain  such 
facilities  as  are  necessary  for  sampling 
and  testing  purposes  in  order  to  secure 
infurmation  that  will  disclose  the 
nature,  extent,  quantity  or  degree  of  air 
contaminants  discharged  into  the 
atmosphere  from  the  equipment  in 
question.  In  the  event  of  such  a 
requirement,  the  EPA  shall  notify  the 
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applicant  in  writing  of  the  required  size, 
number  and  location  of  sampling  holes; 
the  size  and  location  of  the  sampling 
platform;  the  access  to  the  sampling 
platform;  and  the  utilities  for  operating 
the  sampling,  testing,  and  air 
monitoring  equipment.  Such  platform 
and  access  shall  be  constructed  in 
accordance  with  the  applicable  General 
Industry  Safety  Orders  of  the  State  of 
California. 

(ii)  Provide  and  maintain  sampling 
and  monitoring  apparatus  to  measure 
emissions  of  air  contaminants  when  the 
EPA  has  determined  that  such  apparatus 
is  available  and  should  be  installed. 

(A)  Continuous  emission  monitoring 
systems  at  a  minimum  shall  be  installed 
when  required,  and  to  the  performance 
specifications  required  by  §  52.3001. 

(B)  A  violation  of  emission  standards 
of  these  rules,  as  shown  by  the  stack- 
monitoring  system,  shall  be  reported  by 
the  owner  or  operator  to  the  EPA  within 
96  hours,  or  such  earlier  time  as  may  be 
required  by  any  permit  issued  pursuant 
to  this  section. 

(C)  In  the  event  of  a  breakdown  of 
monitoring  equipment,  the  owner  or 
operator  shall  notify  the  EPA  within  48 
hours  and  shall  initiate  repairs.  The 
owner  or  operator  shall  inform  the  EPA 
of  the  intent  to  shutdown  any 
monitoring  equipment  at  least  24  hours 
prior  to  the  event. 

(iii)  If  the  EPA  determines  that 
technological  or  economic  limitations 
on  the  application  of  measurement 
methodology  to  a  particular  class  of 
sources  would  make  the  imposition  of  a 
numerical  emission  standard  infeasible. 
the  EPA  may  instead  prescribe  a  design, 
operational,  or  equipment  standard.  In 
such  cases,  the  EPA  may  require  the 
installation  or  modification  of  process 
monitoring  devices  such  that  the  design 
characteristics  or  equipment  will  be 
properly  maintained,  or  that  the 
operational  conditions  will  be  properly 
performed,  so  as  to  continuously 
achieve  the  assumed  degree  of  control. 
To  the  extent  applicable,  reporting 
requirements  for  process  monitors  shall 
be  the  same  as  for  continuous  emission 
monitoring  systems. 

(iv)  A  person  operating  or  using  a 
stack  monitoring  system  shall,  upon 
WTitten  notice  from  the  EPA,  provide  a 
summary  of  the  data  obtained  from  such 
systems.  This  summary  of  the  data  shall 
be  in  the  form  and  manner  prescribed 
by  the  EPA.  The  summary  of  data  shall 
be  available  for  public  inspection  at  the 
office  of  the  Air  Pollution  Control 
District.  Records  from  the  monitoring 
equipment  shall  be  kept  by  the  owner  or 
operator  for  a  period  of  five  years, 
during  which  time  they  shall  be 


available  to  the  EPA  in  such  form  as 
directed. 

(5)  Transfer.  An  Authority  to 
Construct  shall  not  be  transferable, 
whether  by  operation  of  law  or 
otherwise,  either  from  one  location  to 
another,  from  one  piece  of  equipment  to 
another,  or  from  one  person  to  another. 
In  the  event  any  person  contemplates  or 
desires  to  make  any  such  transfer  as 
herein  above  described,  said  person 
shall  make  an  application  for 
authorization  in  accordance  with 
paragraph  (e)(3)  of  this  section. 

(6)  Performance  testing.  Within  60 
days  after  achieving  the  maximum 
production  rate  or  the  maximum  rate  of 
emissions  to  which  the  source  is  Umited 
by  enforceable  conditions,  but  not  later 
than  180  days  after  initial  startup  of 
such  source,  or  as  otherwise  required  by 
the  EPA  to  determine  continuous 
compliance  with  emission  limitations  or 
to  confirm  emission  reductions  claimed, 
the  owner  or  operator  of  such  source 
shall  conduct  performance  test(s}  in 
accordance  with  methods  and  under 
operating  conditions  as  are  approved  by 
the  EPA  and  furnish  the  EPA  a  vn-itten 
report  of  the  results  of  such  performance 
test(s). 

(i)  Such  test(s)  shall  be  at  the  expense 
of  the  owner  or  operator. 

(ii)  Testing  shall  be  conducted  with 
the  source(s)  of  emissions  operating  at 
maximum  capacity  or  other  rate 
conforming  to  the  maximum  rate  of 
emissions  to  which  the  source(s)  are 
limited  by  enforceable  condition(s). 

(iii)  The  EPA  may  monitor  such  tests 
and  may  also  conduct  performance 
tests. 

(iv)  The  owner  or  operator  of  a  source 
shall  provide  the  EPA  15  days  prior 
notice  of  the  performance  test  to  afford 
the  EPA  the  opportunity  to  have  an 
obser\'er  present. 

(v)  The  EPA  may  waive  the 
requirement  for  performance  tests  if  the 
owner  or  operator  of  a  source  has 
demonstrated  by  other  means  to  the 
EPA's  satisfaction  that  the  source  is 
being  operated  in  compliance  with  all 
local,  state  and  federal  regulations 
which  are  part  of  the  California  State 
Implementation  Plan  or  any  applicable 
Federal  Implementation  Plan. 

(d)  Exemptions. 

(1)  General.  The  exemptions 
contained  in  this  section  shall  not  apply 
to  an  otherwise  exempt  piece  of 
equipment  which  is  part  of  a  process 
that  requires  a  permit.  An  Authority  to 
Construct  shall  not  be  required  for  the 
equipment  listed  in  paragraphs  (d)(2)  to 
(11)  of  this  section  imless  an  emissions 
unit  is: 

(i)  Subject  to  New  Source 
Performance  Standards;  or 


(ii)  Subject  to  National  Emission 
Standards  for  Hazardous  Air  Pollutants; 
or 

(iii)  An  emissions  imit  or  stationary 
source  for  which  emission  reduction 
credits  have  been  requested  or  granted 
in  accordance  with  §  52.3002,  Emissions 
Reduction  Credit  Authorization;  or 

(iv)  Any  emissions  unit  that,  in 
combination  with  other  emissions  units 
at  the  source,  would  cause  the  source  to 
exceed  the  offset  trigger  as  specified  in 
§52.3001. 

(2)  Vehicles. 

(i)  Vehicles  used  to  transport 
passengers  or  freight,  but  not  including 
any  article,  machine,  equipment  or 
other  contrivance  mounted  on  such  a 
vehicle  that  would  otherwise  require  a 
permit  under  the  provisions  of  this 
section  and  §§  52.3001  and  52.3002. 

(ii)  Locomotives,  airplanes  and 
watercraft  used  to  transport  passengers 
or  freight.  This  exemption  shall  not 
apply  to  equipment  used  for  dredging  of 
waterways  or  equipment  used  in  pile 
driving  adjacent  to  or  in  waterways,  nor 
to  the  emissions  from  watercraft  while 
docked  at  a  stationary  source. 

(3)  Combustiofi  and  heat  transfer 
equipment. 

(i)  Internal  combustion  engines  with  a 
manufacturer's  maximum  continuous 
rating  of  50  brake  horsepower  or  less  or 
gas  turbine  engines  with  a  maximum 
heat  input  rate  of  3.000.000  British 
Thermal  Units  (Btu)  per  hour  or  less  at 
ISO  standard  day  conditions  (288 
degrees  Kelvin,  60%  relative  humidity, 
and  101.3  kilopascals  pressure).  The 
ratings  of  all  engines  or  turbines  used  in 
the  same  process  will  be  accumulated  to 
determine  whether  this  exemption 
applies. 

(ii)  Any  combustion  equipment  that 
has  a  maximum  heat  input  of  less  than 
1,000,000  Btu  per  hour  (gross)  and  is 
equipped  to  be  fired  exclusively  with 
purchased  quality  natural  gas,  liquefied 
petroleum  gas  or  any  combination 
thereof.  The  ratings  of  all  combustion 
equipment  used  in  the  same  process 
will  be  accumulated  to  determine 
whether  this  exemption  applies. 

(4)  Residential  structures.  Equipment 
utilized  exclusively  in  connection  with 
any  structure,  when  the  structure  is 
designed  for  and  used  exclusively  as  a 
dwelling  for  not  more  than  four 
families. 

(5)  Plastics  and  ceramics  processing. 
Ovens,  kilns,  or  furnaces  fired  by 
electricity  used  exclusively  for  the 
heating,  curing,  softening,  or  aimealing 
of  plastics  or  ceramics,  and  not  emitting 
more  than  5  pounds  of  volatile  organic 
compound  (VOC)  emissions  in  any  one 
day.  These  exemptions  shall  not  apply 
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to  ovens  used  for  heating  or  curing  of 
fiberglass  reinforced  plastics. 

(B)  Storage  and  transfer.  Tanks, 
reservoirs,  vessels  or  other  containers 
and  their  associated  dispensing, 
pumping  and  compression  systems  used 
exclusively  for  the  storage  of: 

(i)  Liquefied  or  compressed  gases. 

(ji)  Unheated  organic  materials  with 
an  initial  boiling  point  of  150°C  (302'F) 
or  greater,  as  determined  by  the  testing 
procedure  specified  in  paragraph 
(f)(l)(ii)  of  this  section,  or  with  an 
org^ic  vapor  pressure  of  5  mm  Hg  (0.1 
psia)  or  less  at  20°C,  as  determined  by 
the  testing  procedure  specified  in 
paragraph  (f)(l)(iii)  of  this  section. 

(iii)  Organic  liquid's  with  a  vapor 
pr^sure  of  77.5  mm  Hg  (1.5  psia)  or  less 
at  20°C,  as  determined  by  the  testing 
procedure  specified  in  paragraph 
(f){l)(iii)  of  this  section,  having  a 
capacity  of  23,000  hters  (6,076  gallons 
or  less).  Equipment  used  exclusively  for 
the| transfer  of  organic  liquids  with  a 
vajior  pressure  of  77.5  mm  Hg  (1.5  psia) 
at  20°C  to  or  from  storage. 

(iv)  Unheated  solvent  dispensing 
containers  of  380  liters  (100  gallons) 
capacity  or  less. 

(7)  Surface  coating  and  preparation. 
(|)  Water  solution  for  surface 

preparation,  cleaning,  stripping,  etching 
(other  than  chemical  milling)  or  the 
electrolytic  plating  with  electrolytic 
polishing  of,  or  the  electrolytic  stripping 
of  brass,  bronze,  cadmium,  copper,  iron, 
lead,  nickel,  tin,  zinc,  and  precious 
metals. 

(ji)  Surface  coating  operations  using  a 
codibined  total  of  1  gallon  per  day  or 
less  of  coating  material  and  solvent. 

(iii)  Unheated  non-con veyorized 
solvent-rinsing  containers  or  unheated 
non-con  veyorized  coating  dip  tanks  of 
380  liters  (100  gallons)  capacity  or  less. 

(8)  Food  processing.  The  following 
processing  equipment  for  food  or  other 
human  consumables  and  exhaust 
systems  or  collectors  serving  exclusively 
such  equipment  used  in: 

(i)  Eating  estabhshments  for  the 
purpose  of  preparing  food  for  human 
consumption. 

(ii)  Smokehouses  in  which  the 
maximum  horizontal  inside  cross- 
sectional  area  does  not  exceed  2  square 
meters  (21.5  square  feet). 

(iii)  Mixers  and  blenders  used  in 
bakeries. 

(iv)  Confection  cookers. 

(v)  Grinding,  blending  or  packaging 
tea,  cocoa,  spices,  or  roasted  coffee. 

(9)  Laboratory  equipment.  Laboratory 
equipment  used  exclusively  for 
chemical  or  physical  analysis  and 
bench-scale  tests,  including  associated 
vacuum-producing  equipment. 

(10)  Repairs  and  maintenance. 
Routine  repairs  or  maintenance  not 


involving  changes  to  any  equipment  for 
which  a  permit  has  been  granted  under 
paragraph  (c)(1)  of  this  section. 

(11)  Other  equipment.  Other 
equipment  authorized  for  exemption  by 
the  EPA  and  which  would  emit  less 
than  2  pounds  in  any  24-hour  period  of 
any  pollutants  without  the  benefit  of  air 
pollution  control  devices. 

(e)  Administrative  requirements. 

(1)  Posting.  A  person  who  has  been 
granted  a  permit  to  operate  any  article, 
machine,  equipment,  or  other 
contrivance  described  in  paragraph 
(c)(1)  of  this  section  shall  maintain  a 
legible  copy  of  said  permit  on  the 
premises  of  the  subject  equipment! 
Other  information,  analysis,  plans  or 
specifications  which  disclose  the 
nature,  extent,  quantity,  or  degree  of  air 
contaminants  which  are  or  may  be 
discharged  from  such  source  shall  be 
readily  available  for  inspection  by  the 
EPA. 

(2)  Altering  of  permit.  A  person  shall 
not  willfully  deface,  alter,  forge, 
counterfeit,  or  falsify  an  Authority  to 
Construct  any  article,  machine, 
equipment,  or  other  contrivance 
described  in  paragraph  (c)(1)  of  this 
section.  A  permit  amendment  or 
revision  requested  by  the  owner  or 
operator,  other  than  an  administrative 
permit  amendment  or  an  amendment 
pursuant  to  paragraph  (c)(1)  of  this 
section,  shall  require  the  filing  of  an 
application.  For  an  administrative 
permit  amendment,  a  responsible 
official  may  implement  the  change 
addressed  in  the  written  request 
immediately  upon  submittal  of  the 
request. 

fi)  After  designating  the  permit 
revisions  as  an  administrative  permit 
amendment,  the  EPA  may  revise  the 
permit  without  providing  notice  to  the 
public  or  any  affected  state. 

(ii)  The  EPA  shall  provide  a  copy  of 
the  revised  permit  to  the  responsible 
official. 

(iii)  While  the  EPA  need  not  make  a 
completeness  determination  on  a 
written  request,  the  EPA  shall  notify  the 
responsible  official  if  it  determines  that 
the  permit  can  not  be  revised  as  an 
administrative  permit  amendment. 

(3)  Applications.  An  application  for 
an  Authority  to  Construct,  Permit  to 
Operate,  change  of  ownership,  or  an 
application  for  a  permit  amendment, 
permit  reopening,  or  revision  shall  be 
filed  in  the  manner  and  form  prescribed 
by  the  EPA,  and  shall  give  all  the 
information  necessary  to  enable  the  EPA 
to  make  the  determinations  required  by 
paragraph  (c)(2)  of  this  section  and 

§  52.3001,  New  Source  Review. 

(i)  A  responsible  official  representing 
the  owner  or  operator  shall  certify  the 


truth,  accuracy  and  completeness  of 
application  forms. 

(ii)  When  the  information  submitted 
with  the  appUcation  is  insufficient  for 
the  EPA  to  make  the  determination 
required  by  paragraph  (c)(2)  of  this 
section,  §  52.3001,  and  any  other 
applicable  rule,  regulation,  or  order,  a 
responsible  official  shall  supplement 
any  complete  application  with 
additional  information  upon  the  wTitfen 
request  of  the  EPA  within  the  time 
frame  specified  by  the  EPA. 

(iii)  A  responsible  official  shall 
promptly  provide  additional 
information  in  writing  to  the  EPA  upon 
discovery  of  submittal  of  any  inaccurate 
information  as  part  of  the  apphcation  or 
as  a  supplement  thereto,  or  of  any 
additional  relevant  facts  previously 
omitted  which  are  needed  for  accurate 
analysis  of  the  apphcation. 

(iv)  Intentional  or  negligent  submittal 
of  inaccurate  information  shall  be 
reason  for  denial  of  an  application. 

(v)  An  application  for  an  Authority  to 
Construct,  permit  amendment  or 
revision  shall  be  accompanied  by 
payment  of  the  application  fifing  fee  as 
determined  by  the  EPA. 

(vi)  An  application  for  an  Authority  to 
Construct  shall  be  accompanied  by 
evidence  of  a  sufficient  number  of 
authorized  emission  reduction  credits, 
to  meet  any  offset  obligation  in 
accordance  with  §  52.3001,  New  Source 
Review. 

(4)  Action  on  applications.  The  EPA 
shall  notify  the  applicant  in  writing  of 
its  approval,  conditional  approval, 
suspension,  or  denial  of  the  application 
for  an  Authority  to  Construct. 

(i)  In  the  event  said  notification  or 
notification  of  application  completeness 
pursuant  to  §  52.3001,  New  Source 
Review,  is  not  received  by  the  applicant 
wnlhin  30  days  of  the  filing  of  the 
application,  or  within  30  days  of 
providing  further  information  as 
required  by  paragraph  (e)(3)  of  this 
section,  the  applicant  may,  at  his  or  her 
option,  deem  the  application  to 
construct  denied. 

(ii)  Service  of  said  notification  may  be 
made  in  person  or  by  mail,  and  such 
service  may  be  proved  by  the  written 
acknowledgement  of  the  person(s) 
served  or  affidavit  of  the  person  making 
the  service. 

(5)  Conditional  approval.  The  EPA 
may  issue  an  Authority  to  Construct 
subject  to  conditions  which  will  bring 
the  operation  of  any  article,  machine, 
equipment  or  other  contrivance,  the  use 
of  which  may  cause  the  issuance  of  air 
contaminants  or  the  use  of  which  may 
eliminate  or  reduce  or  control  the 
issuance  of  air  contaminants,  within  the 
standards  of  paragraph  (c)(2)  of  this 
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section.  The  conditions  shall  bo 
specifipd  in  writing.  Commencing  work 
under  such  an  Authority  to  Constmct 
shall  be  deemed  acceptance  of  all  the 
conditions  so  specified.  The  EPA  shall 
issue  an  Authority  to  Construct  with 
revised  conditions  upon  receipt  of  a 
new  application,  if  the  applicant 
demonstrates  that  the  article,  machine, 
equipment  or  other  contrivance,  the  use 
of  which  may  cause  the  issuance  of  air 
contaminants,  can  operate  under  the 
revised  conditions  within  the  standards 
of  Dciragraph  (c)(2)  of  this  section. 

(b)  Denial  of  application.  In  the  event 
of  a  denial  of  an  Authority  tc  Construct, 
the  EPA  shall  notify  the  applicant  in 
wTiting  of  the  reasons  therefore.  Service 
of  this  notification  may  be  made  in 
person  or  by  mail,  and  such  service  may 
be  proved  by  the  written 
acknowledgement  of  the  person(.s) 
served  or  affidavit  of  the  person  making 
the  service.  The  EPA  shall  not  accept  a 
further  application  unless  the  applicant 
has  complied  with  the  objections 
specified  by  the  EPA  as  his  or  her 
reasons  for  denial  of  the  Authority  to 
Construct. 

(7)  Disclosure.  The  EPA,  at  any  time, 
may  require  from  an  applicant,  or 
holder  of  any  permit  provided  for  in 
these  rules  and  regulations,  such 
information,  analyses,  plans,  or 
specifications  which  will  disclose  the 
nature,  extent,  quality,  or  degree  of  air 
contaminants  which  are,  or  may  be, 
discharged  by  the  source  for  which  the 
permit  was  issued  or  applied.  A 
responsible  official  representing  the 
owTier  or  operator  shall  certify  the  truth, 
accuracy  and  completeness  of 
disclosures.  Studies  necessary  to 
provide  such  information  shall  be 
completed  at  the  expense  of  the  owner 
or  operator  of  the  source  for  which  a 
pemnit  was  issued  or  applied. 

(8)  Suspension.  The  EPA  may 
suspend  a  permit  if  a  holder  of  such 
permit  willfully  fails  and  refuses  to 
furnish  information,  analyses,  plans, 
and  specifications,  within  a  reasonable 
time,  as  requested  by  the  EPA  pursuant 
to  any  law,  rule,  regulation,  agreement, 
or  order  enforceable  by  the  EPA.  The 
EP.^  shall  serve  notice,  in  writing,  of 
such  suspension  and  the  reasons 
therefore.  Service  of  said  notification 
may  be  made  in  person  or  by  mail,  and 
such  service  may  be  proved  by  the 
written  acknowledgement  of  the  persons 
served  or  affidavit  of  the  person  making 
the  sen'ice.  The  permit  shall  be 
reinstated  when  the  EPA  is  furnished 
with  all  requested  information, 
analyses,  plans,  and  specifications. 

('))  Ccncellation  of  application.  An 
.Authority  to  Constmct  application  may 
t<e  cancelled  by  the  EPA: 


(i)  .At  the  request  of  the  applicant;  or 
(ii)  If  additional  information  has  been 
requested  of  the  applicant  in  accordance 
with  paragraph  (e)(3)  of  this  section 
without  the  subsequent  submittal  of 
information  within  a  reasonable  time, 
(f)  Monitoring  and  records. 

(1)  Testing  procedures. 

(i)  General  requirements.  Except  as 
otherwise  specified  in  the  district  rules 
and  regulations,  the  State 
Implementation  Plan,  any  applicable 
Federal  Implementation  Plan,  any 
Authority  to  Construct  issued  pursuant 
to  this  section,  testing  methods  for 
determining  compliance  with  emission 
limits  shall  be: 

(A)  The  appropriate  methods  of  40 
CFR  part  50,  appendix  M, 
Recommended  Test  Methods  for  .State 
Implementation  Plans;  or 

(B)  Any  appropriate  method  of  40 
CFR  part  60,  appendix  A.  Test  Methods; 
or 

(C)  An  alternative  method  following 
review  and  approval  of  that  method  by 
the  California  Air  Resources  Board  and 
EPA. 

(ii)  Initial  boiling  point.  ASTM  D- 
1078-65,  "Test  Method  for  Distillation 
Range  of  Volatile  Organic  Liquids." 

(iii)  Vapor  pressure.  ASTM  D-2879- 
86,  "Vapor  Pressure-Temperature 
Relation  and  Initial  Decomposition 
Temperature  of  Liquids  by 
Isoteniscope." 

(2)  Monitoring.  As  applicable,  each 
emission  source  subject  to  the 
requirements  of  paragraph  (c)(1)  of  this 
section  shall  comply  with  the  following 
monitoring  requirements: 

(i)  The  requirements  of  40  CFR  part 
51,  appendix  P, 

Minimum  Emission  Monitoring 
Re'quirements. 

(ii)  The  applicable  federal 
requirements  for  monitoring  of  Title  V 
of  the  Clean  Air  Act  as  amended  (42 
U.S.C.  7401  etseq.) 

(3)  Recordkeeping. 

(i)  The  following  records  shall  be 
maintained  and  provided  to  the  EPA 
upon  request. 

(A)  Emissions  monitoring  and  process 
data  records  necessarv  for  the 
determination  and  reporting  of 
emissions,  in  accordance  with 
applicable  provisions  of  the  applicable 
rules  and  regulations,  sh.ill  be 
maintained.  Records  shall  be  kept  for  at 
least  five  years. 

(B)  Other  records  of  the  nature  and 
amounts  of  emissions  or  any  other 
information  as  may  be  deemed 
necessar)'  by  the  EPA  to  determine 
whether  the  stationary  source  or 
emissions  unit  is  in  compliance  with 
applicable  emission  limitations, 
credited  emission  reductions. 


exemptions  from  nde  provisions,  or 
other  requirements.  The  information 
must  include  emission  measurements, 
continuous  emission  monitoring  system 
pcrfonnance  testing  measurements, 
performance  evaluations,  calibration 
checks  and  adjustments,  maintenance 
performed  on  such  monitoring  systems, 
and  other  records  and  reports  required 
by  40  CFR  part  51,  appendix  P, 
Minimum  Emission  Monitoring 
Requirements. 

(C)  Operation  and  maintenance  plans 
shall  be  submitted  to  the  district  for  all 
add-on  capture  and  control  equipment 
for  review  and  approval  by  tlie  EPA. 
Such  plans  shall  demonstrate,  though 
the  use  of  specific  recordkeeping 
requirements,  continuous  operation  of 
the  add-on  control  equipment  when 
emission-producing  operations  are 
occurring.  The  plan  shall  also  specify 
records  to  be  kept  to  document  the 
performance  of  required  periodic 
maintenance.  Records  shall  be 
consistent  with  compUance  time  frames 
and  employ  the  most  recent  EPA 
recordkeeping  guidance. 

(D)  The  EPA  may  require  monitoring 
or  recordkeeping  and  may  authorize 
inspections  pursuant  to  Section  114  of 
the  Clean  Air  Act  and  the  regulations 
tliereunder. 

(E)  All  monitoring,  reporting, 
inspection  and  compliance 
requirements  authorized  under  the 
Clean  Air  Act  shall  apply. 

(ii)  The  EPA  may  require 
recordkeeping  to  vorif>'  or  maintain  any 
exemption. 

§  52.3001    New  source  review 
(Sacramento). 

(a)  Purpose.  The  purpo.se  of  this 
section  is  to  provide  for  the  review  of 
new  and  modified  stationary  air 
pollution  sources  and  to  provide 
requirements,  including  emission 
offsets,  for  issuing  Authority  to 
Construct  permits  for  such  sources 
without  interfering  with  the  attainment 
or  maintenance  of  ambient  air  quaUty 
standards. 

(b)  Applicability  and  exemptions. 
This  section  shall  apply  to  all  new 
stationary  sources  and  emissions  ujiils 
and  all  modifications  to  existing 
stationary  sources  and  emissions  units 
which,  after  construction,  emit  or  have 
the  potential  to  emit  nitrogen  oxides 
(N'Ox)  or  reactive  organic  compounds 
(ROC).  This  section  shall  not  apply  to 
prescribed  burning  of  forest,  agriculture 
or  r.mge  land;  road  construction  or  any 
non-point  source  common  to  timber 
harvesting  or  agricultural  practices; 
open  burning  in  accordance  with  the 
following  district  regulations: 
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District 


leather  River 
Sutter  County 
Yut)a  County  . 
Yolo/Solano  .. 

El  Dorado 

Placer 

Sacramento  .. 


Rule/Regula- 
tion 


Rule  2.0. 
Rule  2.0. 
Rule  2.8. 
Regulation  3. 
Regulation  3. 
Regulation  5. 


Exemptions  allowed  in  this  section  shall 
not  be  used  to  exempt  from  permit 
requirements  any  stationary  source  or 
rtiodification  which  would  be  subject  to 
nsview  under  U.S.  Environmental 
Protection  Agency  (EPA)  rpgulations  or 
iBview  pursuant  to  the  operating  permit 
i]oquirements  of  Title  V  of  the  Clean  Air 
Act  as  am.ended  in  1990  (42  IJ.S.C.  7401 
0t  seq.)  The  regulations  in  effect  at  the 
time  any  application  for  an  Authority  to 
(tonstnict  is  deemed  complete  shall 
£g>ply. 

(1 )  Exemptions  for  emergency 
tffictrical  generating  equipment.  Except 
cS  otherwise  required  for  sources  subject 
1 3  the  requirements  of  Title  V  of  the 
Clean  Air  Act  as  amended  in  1990  (42 
uis.C.  7401  et  seq.)  the  EPA  shall 
exempt  an  application  from  the 
requirements  of  paragraphs  (c)(2)  and 
(a)  of  this  section  if  the  emissions  unit 
uiould  provide  emergency  electrical 
power  or  emergency  water  pumping  for 
ff 6od  control  or  emtrgoncy  fire  fighting 
i)d  is  not  a  major  source  or  major 
modification,  provided  the  requirements 
qt  paragraphs  (b)(l)(i)  and  (ii)  of  this 
siiction  are  met.  This  exemption  shall 
rot  apply  to  emissions  units  supplving 

{  Ower  to  a  serving  utility  for 
tiistribution  on  the  electric  transmission 
jnid  nor  the  operation  of  standby  power 
sdurces  due  to  a  voluntar>'  reduction  in 
f  Ower  by  the  serving  utility. 
1  (i)  Operation  for  maintenance 
purposes  of  internal  combustion  engines 
used  solely  as  a  source  of  emergency 
ejlt-'ctrical  power,  not  otherwise  exempt, 
shall  be  limited  to  100  hours  per  \car, 
and  such  maintenance  shall  be 
scheduled  in  cooperation  with  the 
c  istrict  so  as  to  have  no  adverse  air 
c  uality  impact  or  shall  be  mitigated  by 
€  r  lission  offsets  or  on-site  reductions  so 
t  lat  there  is  no  net  increase  in 
er missions;  and 

(ii)  Operation  for  other  than 
riEtintenance  purposes  shall  be  limited 
to  actual  interruptions  of  electrical 
dower  by  the  serving  utility.  Operation 
shall  not  exceed  24  hours  without  prior 
authorization  by  the  EPA. 

(2)  Exemptions  to  notification 
uirements.  Except  as  otherwise 
uired  for  sources  subject  to  the 

requirements  of  Title  V  of  the  Clean  Air 
Act  as  amended  in  1990  (42  U.S.C.  7401 
et  seq.)  the  requirements  of  paragraphs 


(d)(3)  through  (6)  of  this  section  relating 
to  notification,  publication,  and  public 
inspection  of  preliminary  decisions;  and 
notification,  publication,  and  public 
inspection  of  final  action  shall  not  apply 
if  the  application  is  for  a  new  or 
modified  stationary  source  whose 
emissions,  calculated  pursuant  to 
paragraph  (d)(12)  or  (13)  of  this  section, 
are  less  than  25UG  pounds  per  quarter  of 
nitrogea)o5idcs  or  reactive  organic 
comprond^. 

(3)  Exemptions  for  relocated 
equipment.  The  requirements  of 
paragraphs  (c)(2)  and  (3)  of  this  section 
shall  only  apply  once  to  relocation  of 
emission  units  solely'within  the  district 
and  within  the  air  basin  of  which  the 
district  is  part,  and  the  relocation  does 
not  result  in  an  increase  in  emissions. 
This  exemption  requires  the 
performance  of  an  air  quality  analysis 
pursuant  to  paragraph  (c)(5)  of  this 
section. 

(4)  Exemptions  for  replacement 
equipment.  The  requirements  of 
paragraphs  (c)  (2)  and  (3)  of  this  section 
shall  not  apply  to  replacement 
equipment,  as  defined  in  paragraph  (b) 
of  §  52.3000  General  Permit 
Requirements,  providing  the 
replacement  does  not  result  in  any 
emissions  increase. 

(5)  Exemptions  for  temporary  sources. 
The  requirements  of  paragraphs  (c)  (2) 
and  (3)  of  this  section  shall  not  apply  to 
temporary  stationary  emission  sources, 
emission  units,  and  portable  equipment 
which  will  be  operated  on  a  temporary 
basis.  This  ext-mption  requires  the 
performance  of  an  air  quality  analysis 
pursuant  to  paragraph  (c)(5)  of  this 
section. 

(c)  Standards. 

(1)  Best  Available  Control  Technology. 
An  applicant  shall  apply  Best  Available 
Control  Technology  to  a  new  emissions 
unit  or  modification  of  an  existing 
emissions  unit,  except  cargo  carriers,  for 
each  emissions  change  of  NOx  or  ROC 
which  would  create  an  increase  in 
emissions,  according  to  procedures 
specified  in  paragraph  (d)(10)  of  this 
section,  and  the  potential  to  emit  of  the 
new  or  modified  emissions  unit  would 
equal  or  exceed  the  levels  specified  in 
this  paragraph.  In  addition,  BACf  shall 
be  applied  to  each  source  that  applies 
for  a  mnjor  modification  as  defined  and 
calculated  in  §  52.3000(b).  A  condition 
which  reflects  BACT  in  a  manner 
consistent  with  testing  procedures,  such 
as  ppmv  NOx.  g/liter  VOC,  or  Ibs/hr, 
shall  be  contained  in  the  latest 
Authority  to  Construct  and  Permit  to 
Operate. 


Pollutant 

Itvday 

Reactive  wganic  compounds    

Nitrogen  oxides  

'0 
10 

(2)  General  offset  re'^ui laments 
(i)  Applicants  for  major  mndiflcations 
to  major  sources  of  N0»  or  ROC.  sImII 
provide  offsets  for  the  dtfn.led 
pollutant,  obtained  pursuant  to 
§52.3002  Emissions  Rf  tiuct.on  Cr»Mlil 
Authorization,  in  the  dinounl  ciilculated 
pursuant  to  paragraphs  Idi  (121  nnd  (13) 
of  this  section 

(ii)  An  applicant  shail  ,>rovidt;  nffMis 
for  the  aff'-cted  poHutani.  t»biiun»'d 
pursuant  to  §  52.3002  Efiiisbiofi!, 
Reduction  Credit  Authorizalion,  foi  n^'w 
and  modified  sources  vvher«  the 
cumulative  emission  changes  of  K(X'.s 
or  NOx  calculated  pursuant  to 
paragraph  (d)(ll)  of  this  secticjn  exceed 
the  level  specified  in  paragraph  (c)(;i)(ii) 
of  this  section.  Sufficient  offsets  shall  be 
provided,  from  the  same  calendar 
quarter  as  the  emissions,  to  offset 
positive  emissions  changes  of  ROCs  or 
NOx  calculated  according  to  procedui-'s 
specified  in  paragraph  (d)(13)  of  this 
sedion.  Facilities  shall  be  required"  to 
curtail  operations  if  sufficient  offsets  .ire 
not  obtained  as  required  by  permit 
conditions.  Offsets  used  to  mitigate 
emission  increases  must  be  of  the  sdine 
pollutant.  The  facility  is  ultimately 
responsible  for  ensuring  offsets. 


Pollutant 

Pcu^s 

per  qoar 

fer 

ROC 

7500 

NOv  

7  SCO 

(iii)  In  no  case  shall  halognnated 
hydrocarbons  be  used  as  offsets  for 
ROCs,  nor  shall  exempt  compounds  or 
other  compounds  excluded  from  the 
definition  of  ROCs  be  used  as  cfsrts  Tt 
ROCs. 

(iv)  Portable  equipment  shall  be 
evaluated  for  offsets  at  the  initial 
location  only.  In  the  event  such  portable 
equipment  is  shutdown,  emission 
reduction  credits  shall  be  granted  hrs^-nl 
on  the  emissions  calculatjjd  at  the 
initially  permitted  location.  If  operated 
a  cumulative  total  of  less  than  90  days 
within  a  continuous  12-month  period,  at 
all  locations  within  the  same  non- 
attainment  designated  area  and  in  any 
air  basin  of  which  the  district  is  a  part, 
the  portable  equipment  is  considered  a 
temporary  source. 

(v)  Offsets  can  only  come  from  regions 
with  air  quality  classifications  that  are 
the  same  as  or  worse  than  those  in 
which  the  emissions  unit  or  stationa/;. 
source  that  requires  the  offsets  is 
located. 
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(3)  Location  of  offsets  and  offset 
ratios. 

(i)  Except  as  provided  in  paragraphs 
(c)(3)  {ii).(iii).{iv)  and  (v)  of  this 
section,  an  applicant  shall  provide 
offsets  for  emissions  from  a  proposed 
stationary  source  subject  to  the 
requirements  of  paragraph  (c)(2j  of  this 
section  according  to  the  following  ratios 
and  requirements  as  a  minimum: 


Offset  ratio 

Location  of  o*lset 

ROC  and 
NOx  pollut- 

f. 

anis 

Same  source  (see  paragraph 

1.3  to  1.0. 

"   (c)(3)(iv)  of  thiS  section). 

Within  15-mila  radius  and  with- 

1.3 to  1.0. 

in  the  aistrict. 

Within  15-mile  radius  outside 

1.3  to  1.0. 

the  district,   but  withm  the 

same  air  basm. 

Greater  than  1 5  miles  but  with- 

2.0 to  1.0. 

in  50-mile  radfjs  and  within 

district 

Greater  than  1 5  miles  but  with- 

2.1 to  1.0. 

in  50-mile  radius  and  out- 

side the  district,  but  within 

the  same  air  basin. 

More  than  50-mite  radius  and 

Greater  than 

within  the  same  air  basin. 

2.1  to  1.0. 

(ii)  Offsets  obtained  from  locations 
not  satisfying  the  location  criteria  of 
paragraph  (cH3)(;)  of  this  section  shall 
be  subject  to  an  offset  ratio  of  at  least  1.3 
to  1.0.  An  air  quality  analysis  pursuant 
to  paragraph  (c)(S)  of  this  section  shall 
be  perfornted.  The  EPA  may  impose, 
based  on  ttie  air  quality  analysis,  a 
higher  oHm-A  ratio  such  that  the  new  or 
modified  stationary  source  will  not 
prevent  or  interfere  with  the  attainment 
or  maintenance  of  any  ambient  air 
quality  standard. 

(iii)  Offsets  which  are  obtained 
pursuant  to  paragraphs  (c)(2)  and  (c:)(  J) 
of  this  section  and  pursuant  to 
permitting  actions  in  a  district  other 
than  that  in  which  the  proposed  source 
is  located  may  be  used  only  if  the  EI'A 
has  reviewed  the  permit  conditions 
issued  by  the  other  district  in  which  the 
proposed  offsets  are  obtained  and 
certifies  that  the  impacts  of  using  such 
offsets  meet  tlie  requirements  of  all 
apphcable  rules  and  regulations. 
Emission  reduction  credits  used  to 
offset  project  emissions  in  another 
district  shall  be  implemented  through 
an  interdistrict  agreement  to  ensure 
their  enforceability  and  permanence. 

(iv)  Applicants  providing  internal 
offsets  for  major  modifications  at  major 
sources  of  NOx  or  ROCs  must  provide 
them  at  a  1.3  to  1  offset  ratio. 

(v)  Offsets  which  are  achieved  from 
mobile  emission  reduction  credits  shall 
he  subject  tc  an  offset  ratio  of  2.0  to  1.0. 


(4)  Emission  reductions,  shutdowns, 
and  curtailments.  Actual  emission 
reductions  from  a  shutdown  or 
curtailment  of  permitted  emission  units 
may  be  credited  for  the  purposes  of 
banking  and  offsets  pursuant  to 
§  52.3002.  Emissions  Reduction  Credit 
Authorization,  provided: 

(i)  Application  is  niaile  fur  emission 
reduction  credits;  and 

(ii)  The  crediting  and  disbursement  of 
emission  reductions  from  source 
shutdowns  and  curtailments  are  in 
accordance  with  the  most  current  EPA 
emissions  trading  policy  and  applicable 
federal  regulations;  and 

(iii)  Emissions  decreases  are  ensured 
and  documented  by  enforceable 
emission  limitations  contained  in  the 
Authority  to  Construct;  or 

(iv)  Emissions  decreases  are  ensured 
by  the  permanent  surrender  or 
cancellation  of  the  Authority  to 
Construct. 

(f>)  Ambient  air  quality  standards.  In 
no  case  shall  emissions  from  the  new  or 
modified  stationary  source  prevent  or 
interfere  with  the  attainment  or 
maintenance  of  any  applicable  ambient 
air  quality  standard.  The  EPA  may 
require  the  use  of  an  air  quality  model 
to  estimate  the  effects  of  a  new  or 
modified  stationary  source.  The  analysis 
shall  estimate  the  eifects  of  a  new  or 
modified  stationary  source,  and  verify 
that  the  new  or  modified  stationary 
source  will  not  prevent  or  interfere  with 
the  attainment  or  maintenance  of  any 
ambient  air  quality  standard.  In  making 
this  determination,  the  EPA  shall  take 
into  acxount  the  mitigation  of  emissions 
through  offsets  pursuant  to  this  section 
and  the  impacts  of  transported 
pollutants  on  downwind  pollutant 
concentrations.  The  EPA  may  impose, 
based  on  an  air  quality  analy.sis,  offset 
ratios  greater  than  the  requirements  of 
paragraph  (c)(3)  of  this  section. 

(6)  Denial,  failure  to  meet  standards. 
The  EPA  shall  deny  any  Authority  to 
Construct  if  the  EPA  finds  that  the 
subject  of  the  application  would  not 
comply  with  the  standards  set  forth  in 
federal  rules  or  regulations.  Stationary 
sources  aiid  emission  units  are  required 
to  curtail  operations  corresponding  to 
the  extent  that  required  offsets  are  not 
obtained,  or  are  not  permanently 
maintainable.  The  owner  or  operator  of 
the  stationary  source  or  emissions  unit 
requiring  offsets  has  the  uUimate 
responsibility  for  ensuring  that  offsets 
are  real,  surplus,  permanent,  and 
quantifiable. 

(7)  Alternative  siting  analysis.  By 
means  of  an  analysis  of  alternative  sites, 
sizes,  production  processes,  and 
environmental  control  techniques  for  a 
new  or  modified  stationary  source,  the 


owner  or  operator  of  the  proposed 
stationary  source  or  modification  shall 
demonstrate  to  the  satisfaction  of  the 
EPA  that  the  benefits  of  the  proposed 
source  significantly  outweigh  the 
environmental  and  social  costs  incurred 
as  a  result  of  its  location,  construction, 
or  modification.  Whenever  any 
proposed  source  or  modification  is 
subject  to  action  by  a  state  or  federal 
agency  that  might  necessitate  the 
preparation  of  an  environmental  impact 
statement,  which  includes  an  alternative 
siting  analysis,  the  EPA  may  accept  the 
alternative  sitings  analysis  prepared 
pursuant  to  that  action  to  meet  this 
reouirement  to  the  extent  appropriate. 

(d)  Administrative  requirements.  The 
following  administrative  requirements 
shall  apply  to  any  activities  regulated  by 
this  section. 

( 1 )  Complete  application.  The  EPA 
shall  determine  whether  the  application 
is  complete  no  later  than  30  days  after 
receipt  of  the  application,  or  after  such 
longer  time  period  that  the  appUcant 
and  the  EPA  have  agreed  to  in  writing. 
If  the  EPA  determines  that  the 
application  is  not  complete,  the 
applicant  shall  be  notified  in  writing  of 
the  decision  specifying  the  information 
ntquired.  Upon  receipt  of  any  re- 
subrnittal  of  the  application,  a  new  30- 
day  period  to  determine  completeness 
shall  begin.  Completeness  of  an 
application  or  a  re-submitted 
application  shall  be  evaluated  on  the 
basis  of  the  information  requirements 
set  forth  in  40  CFR  70.5(c),  Federal 
Operating  Permit  Program  and  the 
information  required  by  this  section.  • 
The  EPA  may.  at  any  time  during  the 
processing  of  the  application,  request  an 
applicant  to  clarify,  amplify,  correct,  or 
otherwise  supplement  the  information 
submitted  in  the  application. 

(2)  Air  quality  models.  All  air  quality 
models  used  for  the  purposes  of  this 
section  shall  be  consistent  with  the 
requirements  provided  in  the  most 
recent  edition  of  the  EPAs  "Guidelines 
on  Air  Quality  Models.  OAQPS  1.2- 
080."  unless  die  EPA  finds  that  such 
model  is  inappropriate  for  use.  After 
making  such  a  finding,  the'  EPA  may 
designate  an  alternate  model  only  after 
allowing  for  public  comment.  Credit 
shall  not  be  given  for  stacks  higher  than 
dictated  by  good  engineering  practice. 
All  modeling  costs  associated  with  the 
siting  of  a  stationary  source  shall  be 
borne  by  the  applicant. 

(3)  Preliminary  decision.  Except  as 
provided  in  paragraph  (b)(2)  of  this 
section,  following  acceptance  of  an 
application  as  complete,  the  EPA  shall 
perform  the  evaluations  required  to 
determine  compliance  with  all 
applicable  requirements  of  this  section 
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and  make  a  preliminary'  written 
decision  as  to  whether  an  Authority  to 
Construct  should  be  approved, 
conditionally  approved,  or  denied.  The 
decision  shall  be  supported  by  a 
!  yccinct  wTirten  emalysis. 

(4)  Publication,  public  comnn^nt.  and 
((quests  for  public  hearings.  Except  as 
tovided  in  paragraph  (bH2)  of  this 

ction,  within  10  calendar  davs 
llowing  a  preliminan,'  decision 
Pursuant  to  paragraph  (c)  of  this  section, 
the  EPA  shall  publish,  in  at  least  one 
fcwspaper  nf  general  circulation  in  the 

J  strict,  a  notice  stating  the  preliminarj' 
jcision  of  the  EPA  noting  how  the 
j  I'Tlinent  information  can  be  obtained. 
Mid  inviting  WTilten  public  comment  for 

I  30-day  period  following  the  date  of 
!•  jblication.  The  notice  shall  also 

|i  ovide  that  any  interested  person  may 
s  ubmit  a  written  request  for  a  public 
Iii'aring,  and  that  such  request  must 
ir  elude  a  siatcment  of  the  issiics 
}i:  oposed  to  be  raised  in  the  hearing.  If 
f  written  request  for  a  public  hearing  is 
inceived  daring  the  public  comment 
{iisriod,  the  EPA  shall  use  the 
jii  ocedm-es  given  at  40  CFR  124.12, 
Public  Heariugs,  applicable  to  PSD 
{ermits,  to  grant  or  deny  the  request  and 
t  ^  hold  a  public  hearing. 

(5)  Public  inspection.  Except  as 
{jovided  in  paragraph  (b)(2)  of  this 
sEction.  the  EPA  shall  make  available 
fjr  public  inspection,  at  the  district's 
c  1  fice  and  the  Regional  Office  of  the 

I I  *A.  the  information  submitted  by  the 
applicant  and  the  EPA's  analysis  no 

1 1  ;er  than  Lhe  date  the  notice  of  the 
I )  eliminary  decision  is  published 
J 1  irsuant  to  paragraph  (d)(4)  of  this 
S3  ction.  Information  submitted  that 
c  r  ntains  trade  secrets  shall  be  liandled 
i  1  accordance  with  the  rrquirenionts  of 
4[  CFR  part  2. 

(6)  Authority  to  Construct,  final 

c  i  tion.  Except  as  provided  in  paragraph 
r )  (2)  of  this  section,  the  EPA  shall 
f  1  ovide  written  notice  of  the  final  action 
t )  the  apphcant,  and  shall  make  the 
r(  tice  and  all  supporting  documents 
ayailabie  for  public  inspection  at  the 
c  i  strict "s  office  and  Regional  Office  of 
1  i  3  EPA.  \\  ithin  30  days  after  the  final 
c  i  cision  has  been  made  on  the  authority 
ti )  construct,  the  applicant  or  any  person 
V  lo  filed  comments  of  the  preliminary 
c  f  termination,  may  petition  the  EPA  to 
r  lyiev!  any  condition  of  the  permit.  Any 
pirtrson  who  failed  to  file  comments  on 
thp  preliminar}'  decision,  may  petition 
foj'  administrative  review  only  on  the 
changes  from  the  preliminary  to  the 
final  determination. 

(7)  Requirements,  authority  to 
construct. 

i  (i)  Genera]  conditions.  As  a  condition 
fij  the  issuance  of  an  Authoritv  to 


Construct,  the  EPA  shall  require  that  the 
emissions  unit  and  stationary  source, 
and  any  emissions  units  which  provide 
offsets,  be  operated  in  the  manner  stated 
in  the  application  in  making  the 
analysis  required  to  determine 
compliance  with  this  section,  ajid  as 
conditioned  in  the  Authority  to 
Construct. 

(ii)  Emissions  limitations.  All  of  the 
following  emissions  limitations  shall  be 
included  in  the  Authority  to  Construct, 
if  applicable: 

(Aj  The  Authority  to  Construct  shall 
include  emission  limitations  which 
reflect  Best  Available  Control 
Technology.  Such  condition(s)  shall  be 
expressed  in  a  manner  consistent  with 
testing  procedures,  such  as  ppmv  NOx, 
g/literVOC.  orlbs/hr. 

(B)  A  quarterly  emissions  limitation 
for  each  affected  pollutant  for  which 
offsets  are  being  provided  pursuant  to 
paragraph  (c)(2)  of  this  section  shall  be 
contained  in  the  Authority  to  Construct. 

(C)  A  daily  emission  limitation  shall 
be  contained  in  the  Authority  to 
Construct  when  offsets  a.-^e  not  being 
provided  pursuant  to  paragraph  (c)(2)  of 
this  section,  or  when  required  to  be 
consistent  with  ambient  air  qualitv 
standards. 

(iii)  Design,  operational,  or  equipment 
standards.  If  the  EPA  determines  that 
technological  or  economic  limitations 
on  the  application  of  measurement 
methodology  to  a  particular  class  of 
sources  would  make  the  imposition  of  a 
numerical  emission  standard  infoasiblo. 
the  EPA  may  instead  prescribe  a  design, 
operational,  or  equipment  standard.  In 
such  cases,  tlie  EPA  shall  make  a  best 
estimate  as  to  the  emission  rate  that  will 
be  achieved.  Any  permits  issued 
without  an  enforceable  numerical 
emission  standard  must  contain 
enforceiible  conditions  that  assure  liiat 
the  design  characteristics  or  equipment 
will  be  properly  maintained,  or  that  the 
operational  conditions  will  be  properly 
performed,  so  as  to  continuously 
achieve  the  assumed  degree  of  conL-ol. 

(iv)  Offsets. 

(A)  Except  as  provided  in  paragraph 
(Ij)  of  this  section,  the  operation  of  any 
emissions  unit  or  stalionarj  source 
which  provides  offseis  shall  be  subjed 
to  enforceable  permit  conditions, 
containing  specific  emissions  and 
operational  limitations,  to  ensure  that 
the  emission  reductions  shall  be 
provided  in  accordance  with  the 
provisions  of  this  section  and  shall 
continue  for  the  reasonably  expected 
life  of  the  proposed  emissions  unit  or 
stationary  sovurce. 

(B)  Where  the  source  of  offsets  is  not 
required  to  obtain  an  Authority  to 
Construct  pursuant  to  §  52.3000, 


General  Permit  Requirements,  and 
§  52.3002(c)(2),  a  legally  binding 
contract  shall  be  required  between  the 
applicant  and  the  owner  or  operator  of 
such  source.  Such  contract,  by  its  terms, 
shall  be  enforceable  by  the  EPA.  For 
such  non-permitted  sources,  a  source- 
specific  SIP  revision  is  required. 

(C)  An  internal  emission  offset  will  be 
considered  federally  enforceable  if  it  is 
made  a  SU^  requirement  by  inclusion  as 
a  condition  of  the  authority  to  construct. 

(D)  External  offsets  must  be  made 
enforceable  either  by  revision  of  an 
offsetting  source's  Authority  to 
Construct  or  by  a  SIP  revision  prior  to 
the  operation  of  the  emissions  unit. 

(E)  A  violation  of  the  emission 
limitation  provisions  of  anv  contract 
pursuant  to  the  above  stipulations  shall 
be  a  violation  of  this  section  by  the 
applicant. 

(F)  The  operation  of  any  emissions 
unit  or  stationary  source  which  uses 
offsets  provided  by  another  emissions 
unit  or  stationary  source  shall  be  subject 
to  enforceable  permit  conditions, 
containing  specific  emissions  and 
operational  limits,  to  ensure  that  the 
emission  reductions  are  used  in 
accordance  with  the  provisions  of  all 
applicable  nilos  and  shall  continue  for 
the  reasonably  expected  life  of  the 
proposed  emissions  unit  or  stationary 
source. 

(G)  The  permanence  of  emissions 
reductions  may  be  demonstrated  by 
federally  enforceable  changes  in  source 
permits  to  reflect  a  reduced  level  of 
allowable  emissions. 

(»)  Issuance,  replacement  unit.  Where 
a  new  or  modified  stationan,'  source  is. 
in  whole  or  in  part,  a  replacement  for  an 
existing  stationary  source  on  the  same 
property,  the  EPA  may  allow  a 
maximum  of  90  days  as  a  startup  period 
for  simultaneous  operation  of  the 
existing  stationar\'  source  and  the  new 
source  or  replacement. 

(9)  Regulations  in  force.  .An  Authority 
to  Construct  shall  be  granted  or  denied 
based  on  Best  Available  Control 
Technology  requirements  and  offset 
requirements  of  paragraphs  (c)(1)  i-'iid 
(c)(2)  of  this  section  in  force  on  the  date 
the  application  is  deemed  complete  as 
defined  in  «}  52.3000(b).  In  addition,  the 
EPA  shall  deny  an  Authority  to 
Constnict  for  any  new  stationan*-  source 
or  modification,  or  any  portion  thereof, 
unless: 

(i)  The  new  source  or  modification,  or 
applic;al)le  portion  thereof,  complies 
with  the  provisions  of  this  section  and 
all  other  applicable  district  rules  and 
regulations;  and 

(ii)  The  owner  or  operator  of  the 
proposed  new  or  modified  source  has 
certified  that  all  existing  major 
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stationary  sources  ouiied  or  operated  by 
such  person  (or  by  any  entity 
controlling,  controlled  by,  or  under 
common  control  with  such  person)  in 
California  which  are  subject  to  emission 
limitations  are  in  compliance,  or  on  an 
expeditious  schedule  for  compliance, 
with  all  applicable  emission  limitations 
and  standards. 

(10)  Calculation  of  emissions — BACT. 
The  emissions  change  for  a  new  or 
modified  emissions  unit  shall  be 
calculated  by  subtracting  historic  actual 
emissions  from  proposed  emissions. 
Calculations  shall  be  performed 
separately  for  each  emissions  unit  for 
each  calendar  quarter. 

(11)  Calculation  of  emissions — offsets 
trigger  for  ROC  and  S'Ox.  The  potential 
to  emit  for  each  calendar  quarter  for  a 
stationary  source  shall  be  the  sum  of  the 
potential  to  emit,  including  fugitive 
emissions,  for  all  emissions  units  based 
on  current  Authority  to  Construct 
permits,  information  contained  in 
current  Permits  to  Operate,  the  pending 
application,  and  banked  authorized 
emission  reduction  credits. 

(12)  Calculation  of  emissions — offsets 
general.  The  emissions  change  for  a  new 
or  modified  emissions  unit  shall  be 
calculated  by  subtracting  historic 
potential  emissions  from  proposed 
emissions.  Calculations  shall  be 
performed  separately  for  each  pollutant 
and  each  emissions  unit  for  each 
calendar  quarter.  Negative  emissions 
changes  shall  be  processed  under  the 
procedures  specified  in  §  52.3002. 
Emibsions  Reduction  Credit 
Authorization. 

(13)  Calculation  of  emissions — offsets 
required  for  ROC  and  XO\.  The 
cumulative  net  emissions  increase 
pursuant  to  paragraph  (d)(12)  of  this 
section  for  a  stationary  source  shall  be 
the  sum  of  emissions  from  each  of  the 
following  for  each  calendar  quarter 
expressed  in  terms  of  pounds  per 
quarter. 

(i)  The  potential  to  emit  including 
associated  fugitive  emissions  not 
previously  offset,  for  all  emissions  units 
installed  after  September  21,  1993. 
based  on  current  Authority  to  Construct 
permits,  information  contained  in 
current  Permits  to  Operate,  and  the 
pending  application. 

(ii)  All  emission  increases,  including 
associated  fugitive  emissions  not 
previously  offset,  from  the  modification 
to  emissions  units  installed  before 
September  21 ,  1993,  as  determined  by 
procedures  specified  in  paragraph 
{d)(12)  of  this  section.  Any  emissions 
increase  represented  by  an  Authority  to 
Construct,  which  has  been  canceled  by 
the  EP\  or  has  expired,  shall  not  be 


included  in  the  cumulative  emissions 
increase  calculation. 

(e)  Fees. 

(1)  The  EPA  will  collect  permit  fees 
calculated  in  accordance  with  the  fee 
requirements  imposed  in  the  district, 
not  to  exceed  the  costs  to  EPA  to  issue 
permits  and  adm.inister  the  permit 
program. 

(2)  If  this  section  is  delegated,  the 
delegated  agency  will  collect  fees 
calculated  in  accordance  with  the  fee 
requirements  imposed  in  the  district. 
Upon  delegation  of  any  portion  of  this 
section,  the  EPA  will  cease  to  collect 
fees  imposed  in  conjunction  with  that 
portion. 

(f)  Monitoring  and  records.  The 
following  records  shall  be  maintained 
for  five  years  and  shall  be  provided  to 
the  EPA  upon  request. 

(1)  Emergency  electrical  generating 
equipment.  Records  of  operation  for 
maintenance  purposes,  for  actual 
interruptions  of  pov.er. 

(2)  Portable  and  temporary 
equipment.  Records  of  operating 
location  and  corresponding  dates  of 
operation. 

§  52.3002    Emissions  reduction  credit 
authorization  (Sacramento). 

(a)  Purpose.  To  provide  an 
administrative  mechanism  for 
authorizing  siuplus  emission  reductions 
for  transfer  to  other  sources  as  offsets 
pursuant  to  §  52.3001,  New  Source 
Review.  Actual  emission  reductions 
certified  in  a  district  bank  shall  be 
reevaluated  and  authorized  under  the 
requirements  ;ind  procedures  specified 
in  this  section. 

(b)  Applicability.  This  section  shall 
apply  to  all  emissions  reduction  credits 
which  are  to  be  used  for  offsets  pursuant 
to  §  52.3001,  New  Source  Review. 

(c)  Standards. 

(l)  Authorization.  Only  actual 
emission  reductions  shall  become 
authorized  ERCs.  Such  actual  emission 
reductions  shall  meet  the  following 
requirements  to  be  authorized  as  ERCs: 

(i)  Be  certified  in  accordance  with  a 
district  banking  rule  except  as  provided 
in  paragraph  (c)(3)  of  this  section. 

(li)  Receive  WTitten  approval  of  the 
EPA,  as  described  in  paragraph  (e)(4)  of 
this  section. 

(iii)  If  the  emission  reduction  is 
created  from  an  emission  unit  where  the 
demand  for  the  services  or  product 
could  shift  to  other  similar  sources  in 
the  district,  submittal  of  data  to 
document  that  such  reductions  will 
result  in  district-wide  emission 
reductions  may  be  required  by  the  EPA. 
Such  documentation  must  be  approved 
by  the  EPA. 

(iv)  Emissions  reductions  shall  be 
prescribed  by  enforceable  emission 


limitations  contained  in  Authority  to 
Construct  permits. 

(2)  Non-permitted  sources.  If  state  or 
federal  law  prohibits  the  permitting 
authority  from  requiring  an  Authority  to 
Construct  or  a  Permit  to  Operate 
pursuant  to  §  52.3000,  General  Permit 
Requirements,  the  applicant  for 
authorized  emission  reduction  credits 
shall  execute  a  legally  binding  contract 
ivith  one  or  more  owner(s)  or  operator(s) 
of  the  non-permittable  emissions  unit 
that  ensures  the  sum  of  all  emission 
reductions  will  be  provided  in 
accordance  with  the  requirements  of 
this  section,  and  will  continue  for  the 
life  of  the  stationary  source  using  the 
credits  or  life  of  the  credits  as  provided 
in  the  application.  Such  a  contract  shall 
be  filed  with  the  EPA  and,  by  its  terms. 
be  enforceable  by  the  EPA.  In  the 
absence  of  federally  enforceable 
conditions,  the  e.xecution  of  a  source- 
specific  SIP  revision  is  required. 

(3)  Certification  of  ERCs  in  the 
absence  of  a  district  banUng  rule.  If  the 
applicable  district  does  not  have  a 
banking  rule,  the  EPA  will  certify  the 
ERC  in  accordance  with  EPA's  most 
recent  emission  trading  policy. 

(d)  Exemptions.  Concurrent  stationary 
source  modification:  Concurrent 
reductions  need  not  be  authorized  prior 
to  use  as  offsets,  if  those  reductions 
satisfy  all  criteria  established  by  this 
section;  §  52.3000,  General  Permit 
Requirements;  and  §  52.3001,  New 
Source  Review.  For  the  purposes  of  this 
exemption,  "concurrent  stationary 
source  modification"  means  the 
simultaneous  modification  of  emission 
units  and/or  the  addition  of  new 
emissions  units  to  a  stationary  source 
with  all  emission  reductions  occurring 
after  the  issuance  of  the  Authority  to 
Con.stmct  authorizing  such  reductions, 
but  before  the  start  of  operation  of  the 
new  or  modified  emissions  unit(s)  with 
emission  increases. 

(e)  Administrative  requirements. 

( 1 )  Procedures  for  authorization  of 
ERCs. 

(i)  Any  person  or  entity,  or  an 
authorized  agent,  applying  to  use  an 
ERC  in  accordance  with  §  52.3001,  New- 
Source  Review,  must  submit  a  complete 
application  for  authorization  of  ERCs  60 
days  prior  to  submitting  an  Authority  to 
Constnict  Application  under  §  52.3001. 

(ii)  The  person  or  entity  requesting 
ERC  authorization  shall  submit  an 
application  on  forms  approved  bv  the 
EPA. 

(iii)  Except  as  provided  in  paragraph 
{c)(3)  of  this  section,  the  application 
must  include  an  engineering  evaluation 
and  verification  of  district  certification 
of  the  ERC  and  any  other  information 
necessary  to  calculate  the  emission 


Federal  Register  /  Vol.  59.  No.  86  /  Thursday,  May  5.  1994  /  Proposed  Rules 


23601 


rpdiiclions  as  described  in  paragraph 
(<•  (2)  of  this  section.  Documents 
sibmitted  and  received  according  to  a 
c  ijstrict  banking  nile  may  be  sufficient 
f  )t-  the  apphcation  for  authorization. 

iv)  AppUcants  may  claim 
c:nridenUality  for  submitted 
i:  1  ormation  to  the  extent  allowed  and 
1 1  ovided  for  by  Federal  Regulation  at  40 
CI  R part  2. 

v)  To  verify  emission  reductions 
c  i  limed  in  conjunction  with  an 
a :  plication  for  ERC  authorization,  the 
E  [  A  may  require  source  tests  by 
a  : proved  methods,  continuous 
n  1  mitoring,  production  records,  fuel  use 
^^  :ords,  or  any  other  appropriate  means. 

2)  General  calculation  of  emission 
n'ductions.  The  following  procedures 
a  >ply  to  the  calculation  of  ERCs  for  all 
SI  >Urces: 

;  (i)  Actual  emission  reductions  from 
modifications  to,  or  shutdowns  of. 
ejcisting  emissions  units  shall  be 
calculated  for  each  calendar  quarter  by 
subtracting  the  proposed  emissions  ^rom 
historical  actual  emissions.  Any  positive 
value  shall  qualify  for  conversion  to  an 
e  mission  reduction  credit. 

(ii)  Credits  shall  be  quantified  in 
U  Bms  of  pounds  of  pollutants  per 
q  Jiarter  for  each  calendar  quarter. 

(iii)  In  addition  to  the  criteria 
e  (plained  In  the  definition  of  Actual 
E -fission  Reductions  above,  actual 
e  :iission  reductions  shall  be  adjusted  to 
a\  least  reflect  those  emission  rates 
achievable  with  reasonably  available 
c|)ntrol  technology  (RACTJ,  or  best 
aieilable  retrofit  control  technology 
(BARCT),  or  any  requirement  of  federal 
of  state  implementation  plan  rules, 
vvihichever  results  in  the  greatest 
a<  justmont. 

|(iv)  The  EPA  may  adjust  the  credits  to 
n^aintain  emy  discounting  by  the  distric-t 
prior  to  district  certification  of  the  ERCs. 
Such  discounting  includes  adjustments 
niade  by  the  district  for  deposit  into  a 
district  priority  reserve  bank  and 
roductions  claimed  by  the  district  to 
idcet  any  federal  planning  requirements. 

(v)  Tlie  original  ERC  Certificate 
should  be  surrendered  prior  to 
authorization  of  an  "ERC. 

(3)  Notification.  Following  the 
authorization  of  emission  reduction 
ctodits,  the  EPA  shall  issue  a 
AMlhorization  Certificate  to  the  owner(s) 
b;^  certified  mail  or  in  person.  The 
authorization  certificate  shall  contain 
the  following  information: 

|(i)  Autliorization  Certificate  number; 

[ii]  Date  of  authorization  which 
ej  pires  pursuant  to  paragraph  (e)(6)  of 
thJB  section; 

(iii)  Street  address  and  Application 
N  ianber  of  the  site  creating  the  surplus 


emissions  reductions  for  which  the  ERC 
Certificate  is  issued; 

(iv)  Signature  of  the  responsible  EPA 
official; 

(v)  The  name  of  the  owner,  typed  on 
the  certificate,  and  the  owner's 
signature.  If  the  owner  is  a  public  or 
private  business  entity,  a  person 
authorized  to  sign  on  behalf  of  the 
o\«ier  shall  sign  the  certificate; 

{\i)  The  hfe  of  the  credit  specifying 
die  date  and  duration  (and  time  of  year, 
for  seasonal  emissions  reductions)  of  the 
expected  reduction; 

(vii)  Conditions  of  operation  or  use, 
including  restrictions  on  the  use  of  the 
reductions  (e.g.,  on  site  only, 
replacement  equipment  only,  seasonal 
equipment  only,  etc.),  and  current  rules 
which  affect  the  value  of  the  ERCs;  and 

(viii)  The  mechanism  by  which  the 
credit  was  created  (e.g.,  shutdown, 
installation  of  Flue  Gas  Recirculation 
system,  1D/3D  cyclone,  etc.). 

(4)  Registration.  When  an  Authority  to 
Construct  permit  using  authorized 
emission  reduction  credits  has  been 
issued,  the  following  information  shall 
be  entered  in  the  register: 

(i)  All  information  required  in 
paragraph  (e)(3)  of  this  section  except 
the  information  in  paragraph  (e)(3)(v)  of 
this  section,  which  can  not  l>e  entered 
into  the  register; 

(ii)  Date  diat  the  Author  jiod  ERC 
Certificate  was  surrendered  to  the  EPA; 

(iii)  Permit  numbers  to  which  ERCs 
are  being  appUed; 

(iv)  Name  and  address  of  ERC  user; 

(v)  Name  (if  any),  address,  and 
apphcation  number  of  site  where  ERCs 
are  being  used  as  offsets;  and 

(vi)  Number  of  ERCs  being  used  for 
offsets. 

(5)  Public  inspection.  The  information 
entered  in  the  register  pursu.uif  to 
paragraph  (e)(4)  of  this  sectic  n  shall  be 
available  for  public  inspectif  n  at  the 
EPA  Region  IX  office  after  th^j  date  of 
use  of  authorized  ERCs  as  of;  sets.  In 
addition,  all  such  information  shall  bo 
transmitted  to  the  district,  the  California 
Air  Resources  Board,  and  (for  trades 
proposed  within  100  km  of  a  Class  I 
erea,  or  for  trades  more  than  100  km 
from  a  Ckss  I  area  that  might  reasonably 
be  anticipated  to  impact  such  area)  the 
appropriate  Federal  Land  Manager. 

(6)  Expiration  of  authorization.  If  an 
Authority  Xo  Construct  permit  is  not 
granted  within  one  year  of  tlie 
authorization  of  an  ERC.  the  ERC  will 
lose  its  authorized  status  and  must 
reapply  for  authorization  when  a  source 
again  applies  to  use  the  ERC. 

(7)  Moratorium.  If  the  EPA  determines 
that  additional  emission  reductions  are 
necessary,  a  moratorium  on 
authorizations  of  ERCs  may  be  imposed. 


Prior  to  imposing  a  moratorium,  the 
EPA  shall  provide  notice  to  holders  of 
ERCs  and  other  interested  parties  and  a 
30-day  opportunity  for  public  comment 
on  the  proposed  issuance  of  a 
moratorium.  Tlie  moratorium  shall  be 
lifted  upon  determination  by  the  EPA 
that  additional  emission  reductions  are 
not  necessary. 

Appendix  A  to  Subpart  GGG  of  Fart 
52— Counties,  Partial  Counties,  and  ZIP 
Codes  for  Partial  Counties  Included  in 
the  I/NI  Program 

(I)  Counties  in  which  the  entire 
county  is  in  the  program:  Los  Angeles. 
Orange.  Sacramento.  Solano.  Sutter. 
Ventura.  Yolo. 

(II)  Counties  in  which  a  portion  of  the 
county  is  in  the  program: 

El  Dorado,  Placer,  Riverside,  San 
Bernardino. 

(III)  ZIP  Codes  for  partial  counties  in 
the  program: 


El  Dorado  County 

95613-95614 

95651 

93084 

95619 

95656 

95709 

95623 

95664 

95720-95721 

95630 

95667 

95725 

-95727 

95633-95636 

95672 

95735 

95643 

95632 

Placer  County 

956G3-95604 

95663 

95713 

-95715 

95631 

95677 

-95C78 

95717 

9.5648 

95631 

95722 

95650 

96701 

95736 

95658 

95703 

-95704 

95746 

95661 

• 

Riverside  County 

917in-91720 

92282 

92562 

91752 

92320 

92563 

91760 

92340 

92564 

92201 

92501 

-92523 

92567 

92202 

92530 

92570 

92210 

92532 

92571 

92220 

92536 

92572 

92223 

92539 

92581 

92230 

92543 

92582 

92234 

92544 

92583 

92236 

92545 

92585 

92240 

92546 

92588 

92253-92254 

92548 

92590 

92257-92258 

92549 

92591 

9226CK&2264 

92553 

92592 

92270 

92555 

92595 

92274 

92557 

92596 

92276 

92561 

San  Bc^mardino  County 

91701 

92304 

-92305 

92  308 

-92359 

91708-91710 

92307 

-92312 

92371 

-92378 

91729-91730 

92314 

-92319 

92382 

91739 

92321 

-92322 

923B5 

-92386 

91743 

92324 

-92327 

92391 

-92392 

91759 

92329 

92394 

91761-91764 

92333 

-92336 

92397 

-92399 

91785-91786 

92338-92339 

92403 

-92418 

92252 

92341 

-92342 

92423 

92256 

92345 

-92347 

92427 

92268 

92352 

93516 

92277-92278 

92354 

93558 

92284-92286 

9235G-92359 

93562 

92301 

92365 

23602 
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Appendix  B  to  Subpart  GGG  of  Part 
52— Start-up  and  Final  IM240 
Cutpoints  for  Light-  and  Heavy-Duty 
Vehicles  for  the  California  FIP 

Start-up  Standards.  The  following 
standards  shall  be  used  during  calendar 
years  1997  and  1998: 


Light  Duty  Vehicles 


Model  Years 


HC 


Composite 


Phase  2 


CO 


Composite 


Phase  2 


NOx 


Composite 


Phase  2 


All  LEVs  

1994*  Tier  1  ... 
1991-95  Tier  0 

1983-90  

1981-82  

1980 

1977-79  

1975-76  

1973-74  

1968-72  


0.80 
0.80 
1.20 
2.00 
2.00 
2.00 
7.50 
7.50 
10.00 
10.00 


0.50 

15.0 

0.50 

15.0 

0.75 

20.0 

1.25 

30.0 

1.25 

60.0 

1.25 

60.0 

5.00 

90.0 

5.00 

90.0 

6.00 

150.0 

6.00 

150.0 

12.0 
12.0 
16.0 
24.0 
48.0 
48.0 
72.0 
72.0 
120.0 
120.0 


2.0 

(Reserved) 

2.0 

Do. 

2.5 

Do. 

3.0 

Do. 

3.0 

Do. 

6.0 

Do. 

6.0 

Do. 

9.0 

Do. 

9.0 

Do. 

0.0 

Do. 

Light  Duty  Trucks  i  (less  than  6000  pounds  GVWR) 


Model  years 


HC 


Composite         Phase  2 


CO 


Composite         Phase  2 


NOx 


Composrte  Phase  2 


1994>  Tier  1  and  all  LEVs: 

(<3750  LVW)  

(>3750  LVW)  

1991-95  Tier  0  

1988-90  

1984-87  

1979-83  

1975-78  

1973-74  

1968-72  


0.80 
1.00 
2.40 
3.20 
3.20 
7.50 
8.00 
10.00 
10.00 


0.50 
0.63 
1.50 
2.00 
2.00 
5.00 
5.00 
6.00 
6.00 


15.0 

20.0 

60.0 

80.0 

80.0 

100.0 

120.0 

150.0 

150.0 


12.0 
16.0 
48.0 
64.0 
64.0 
80.0 
96.0 
120.0 
120.0 


2.0 

(Reserved) 

2.5 

Do. 

3.0 

Do. 

3.5 

Do. 

7.0 

Do. 

7.0 

Do. 

9.0 

Do. 

9.0 

Do. 

10.0 

Do. 

Light  Duty  Trucks  2  (greater  than  6000  pounds  GVWR) 


Model  years 


HC 


Composite         Phase  2 


CO 


Composite         Phase  2 


NOx 


Composite  Phase  2 


1994-f  Tier  a  and  ail  LEVs: 

(<5750  LVW)  

(>5750  LVW)  

1991-95  Tier  0  

1988-90  

1984-87  

1979-83  

1975-78  

197S-74  

1968-72  


1.00 
2.40 
2.40 
3.20 
3.20 
7.50 
8.00 
10.00 
10.00 


0.63 

20.0 

1.50 

60.0 

1.50 

60.0 

2.00 

80.0 

2.00 

80.0 

5.00 

100.0 

5.00 

120.0 

6.00 

150.0 

6.00 

150.0 

16.0 
48.0 
48.0 
64.0 
64.0 
80.0 
96.0 
120.0 
120.0 


2.5 

(Reserved) 

4.0 

Do. 

4.5 

Do. 

5.0 

Do. 

7.0 

Do. 

7.0 

Do. 

9.0 

Do. 

9.0 

Do. 

10.0 

Do. 

Heavy-Duty  Truck  Standards 


Model  years 

HC 

CO 

NOx 

Composite 

-   Phase  2 

Composite 

Phase  2 

Composite 

Phase  2 

1998-f 

1991-1997  

2.00 
3.00 
3.00 
5.00 
6.00 
10.00 

1.30 
1.90 
1.90 
3.10 
3.80 
6.30 

30.0 
60.0 
60.0 
75.0 
100.0 
150.0 

24.0 
48.0 
48.0 
60.0 
80.0 
120.0 

4.0 
6.0 
8.0 
8.0 
8.0 
10.0 

(Reserved). 
Do 

1987-1990  

Do 

1 985-1 986  

Do 

1979-1984  

Do 

1974-1978  

Do! 
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Heavy-Duty  Truck  Standards— Continued 


Model  years 


HC 


Composite         Phase  2 


CO 


Composite         Phase  2 


NOx 


Composite 


Phase  2 


1970-1973 
pre-1970  .... 


10.00 
20.00 


6.30 
12.50 


175.0 
200.0 


140.0 
160.0 


10.0 
15.0 


Do. 
Do. 


Second-Cycle  Standards.  The  following  exhaust  emissions  standards,  in  grams  per  mile,  shall  be  used  for  vehicles 
tested  in  calendar  years  1999  and  2000: 

Light  Duty  Vehicles 


Model  years 


HC 


Composite         Phase  2 


CO 


Composite         Phase  2 


NOx 


Composite 


Phase  2 


All  LEVs  

1994+ Tier  1  .... 
1983-95  Tier  0 

1981-82  

1980  

1977-79  

1975-76  

1973-74  

1968-72  


0.60 
0.60 
0.80 
0.80 
0.80 
3.00 
3.00 
7.00 
7.00 


0.40 

10.0 

0.40 

10.0 

0.50 

15.0 

0.50 

30.0 

0.50 

30.0 

2.00 

65.0 

2.00 

65.0 

4.50 

120.0 

4.50 

120.0 

8.0 
8.0 
12.0 
24.0 
24.0 
52.0 
52.0 
96.0 
96.0 


1.5 

(Reserved) 

1.5 

Do. 

2.0 

Do. 

2.0 

Do. 

4.0 

Do. 

4.0 

Do. 

6.0 

Do. 

6.0 

Do. 

7.0 

Do. 

Light  Duty  Trucks  1  (Less  Than  6000  Pounds  GVWR) 


Model  years 


HC 


Composite         Phase  2 


CO 


Composite         Phase  2 


NO.v 


Composite  Phase  2 


1994+ Tier  1  and  all  LEVg 

(<3750LVW)  

(>3750  LVW)  

1938-95  Tier  0  

1984-87  

1979-83  ..... 

1975-78 

1973-74  >... 

1968-72  


0.60 
0.80 
1.60 
1.60 
3.40 
4.00 
7.00 
7.00 


0.40 

10.0 

0.50 

13.0 

1.00 

40.0 

1.00 

40.0 

2.00 

70.0 

2.50 

80.0 

4.50 

120.0 

4.50 

120.0 

8.0 
10.0 
32.0 
32.0 
56.0 
64.0 
96.0 
96.0 


1.5 

(Reserved) 

1.8 

Do. 

2.5 

Do. 

4.5 

Do. 

4.5 

Do. 

6.0 

Do. 

6.0 

Do. 

7.0 

Do. 

!                                  Light  Duty  Trucks  2  (Greater  Than  6000  Pounds  GVWR) 

Model  years 

HC 

CO 

NOx 

Composite 

Phase  2 

Composite 

Phase  2 

Composite 

Phase  2 

19 

94+  Tier  1  and  all  LEVs: 
(<5750  LVW)  

0.80 
0.80 
1.60 
1.60 
3.40 
4.00 
7.00 
7.00 

0.50 
0.50 
1.00 
1.00 
2.00 
2.50 
4.50 
4.50 

13.0 
15.0 
40.0 
40.0 
70.0 
80.0 
120.0 
120.0 

10.0 
12.0 
32.0 
32.0 
56.0 
64.0 
96.0 
96.0 

1.8 
2.0 
3.5 
4.5 
4.5 
60 
6.0 
7.0 

(Reserved). 

(>5750  LVW)  

Do. 

1< 

tS-S5  Tier  0  

Do. 

19 
19 
19 
19 
19 

84-87  

Do. 

79-83  

Do. 

75-78  

Do. 

73-74  

Do. 

66-72  

Do. 

Heavy-Duty  Trucks 

Model  years 

HC 

CO 

NOx 

Composite 

Phase  2 

Composite 

Phase  2 

Composite 

Phase  2 

u 

98+ 

2.00 

2.00 

2.00 

3.00 

5.00 

10.00 

10.00 

20.00 

1.30 
1.30 
1.30 
1.90 
3.10 
6.30 
6.30 
12.50 

30.0 

40.0 

40.0 

50.0 

75.0 

150.0 

175.0 

200.0 

24.0 

32.0 

32.0 

40.0 

60.0 

120.0 

140.0 

160.0 

4.0 

5.0 

6.0 

6.0 

6.0 

10.0 

10.0 

15.0 

(Reserved). 

19 
19 
19 
19 
19 

1                 '' 
prt 

91-97 „ 

37-90  

85-86  

Do. 
Do. 
Do. 

79-84  

Do. 

74-78     

Do. 

70-73  

Do. 

J-1970 

Do. 
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Final  Standards.  The  following  e.xhaust  emissions  standards, 
in  calendar  years  2001  and  later: 


in  grams  per  mile,  shall  be  used  for  vehicles  tested 


Light  Duty  Vehicles 


Model  years 

HC 

CO 

NOx 

Composite 

Phase  2 

Composite 

Phase  2 

Composite 

Phase  2 

A!!  LENiS  

O.CO 
0.60 
0.60 
0.60 
0.80 
3.00 
3.00 
700 
7.0C 

0.40 

0.40 
0.40 
0.40 
0.50 
2.00 
2.00 
4.50 
4.50 

10.0 
10.0 
10.0 
10.0 
30.0 
65.0 
65.0 
120.0 
120.0 

8.0 
8.0 
8.0 
8.0 

24.0 
52.0 
52.0 
96.0 
96.0 

1.5 
1.5 
1.5 
1.5 
4.0 
4.0 
6.0 
6.0 
7.0 

(Reserved). 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

1994^.  Tier  1  

1983-95  Tier  0  

1931-82  

1980  

1977-79  

1975-76  

1973-74 

196&-72 

Light  Duty  Trucks  1  (Less  Than  6000  Pounds  GVWR)-' 


Model  years 

HC 

CO 

NOx 

Composite 

Phase  2 

Composite 

Phase  2 

Composite 

Phase  2 

1994+ Tic.  1  and  all  LEVs: 

(<3750LVW)  

(>3750  LVW)  

0.60 
0.80 
1.60 
1.60 
3.40 
4.00 
7.00 
7.00 

0.40 
0.50 
1.00 
1.C0 
2.00 
2.50 
4.50 
450 

10.0 
13.0 
40.0 
40.0 
70.0 
80.0 
120.0 
120.0 

6.0 
100 
32.0 
32.0 
5G.0 
64.0 
96.0 
96.0 

1.5 
1.8 
2.5 
4.5 
4.5 
6.0 
6.0 
7.0 

(Reserved). 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

1533-95  Tier  0  

1984-87  

1979-83  

1975-78 

1973-74 

1963-72  

•The  firal  cutp.Dints  for  LDTl,  LDT2.  and  Heavy-duty  trucks  have  not  t>een  modified  from  the  second-cycle  for  those  vehicles. 


Light  Duty  Trucks  2  (Greater  Than  6000  Pounds  GVWR) 

Model  years 

HC 

CO 

NOx 

Composite 

Phase  2 

Composite 

Ph,ase  2 

Composite 

Phase  2 

1994+  Tier  1  and  all  LEVs: 

(<5750  LVW) 

0.80 

0.80 
1.60 
1.60 
3.40 
4.00 
7.00 
7.00 

0.50 

0.50 
1.00 
1.00 
200 
2.50 
4.50 
4.50 

13.0 

15.0 
40.0 
40.0 
70.0 
80.0 
120.0 
120.0 

10.0 

12.0 
32.0 
32.0 
56.0 
64.0 
96.0 
96.0 

1.8 

2.0 
3.5 
4.5 
4.5 
6.0 
6.0 
70 

(Re- 
served). 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

(<5750  LVW) 

1983-95  Tier  0  

1984-87  

197^-83  

1 975-78  

1973-74  

1968-72  

Heavy-Duty  Trucks 


Model  years 

HC 

CO 

NOx 

Composite 

Phase  2 

Composite 

Phase  2 

Composite 

Phase  2 

1998+  

2.00 

2.00 

2.00 

3.00 

5.00 

10.00 

10.00 

20.00 

1.30 

1.30 
1.30 
1.90 
3.10 
6.30 
6.30 
12.50 

30.0 

40.0 

40.0 

50.0 

75.0 

150.0 

175.0 

200.0 

24.0 

32.0 

32.0 

40.0 

60.0 

120.0 

140.0 

160.0 

4.0 

5.0 
6.0 
6.0 
6.0 

10.0 
100 
15.0 

(R^ 
served). 
Do. 
Do. 
Do. 
Do. 
Do; 
Do. 
Do. 

1991-97  

1987-90  

1985-86  

1979-84  

1974-78  

1970-73  

pre-1970 
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PART  81-{AMENDED] 


Authority:  42  U.S.C.  7401-7671q. 


"Sacramento  Metro  Area"  to  read  as 

27.  The  authority  citation  for  part  81  ^^-  Section  81.305  is  proposed  to  be 

coji^tinues  to  read  as  follows:  amended  in  the  table  for  CaUfomia—         §81.305    California- 

Ozone  by  revising  the  entry  for  *        •        •        •        • 

Caufornia— Ozone 


Designated  area 


Designation 


Classification 


Date* 


Type 


Date' 


Type 


Sacramento  Metro  Area [Insert  date  30  days  from  date  of  publi-    Non-attainment  .    (Insert  date  30  days  from  date  cf  pOt*-    Severe 

cation  of  final  rule]. cation  of  final  rule). 


If 


his  date  is  November  15,  1990,  unless  otherwise  noted. 


(FR  Doc.  94-9963  Filed  5-^-94;  8:45  am] 
BILUNG  CODE  »Se»-SO-P 
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UNITED  STATES  SENTENCING 
COMMISSION 

Amendments  to  the  Sentencing 
Guidelines  for  United  States  Courts 

AGENCY:  United  States  Sentencing 
Commission. 

ACTION:  Notice  of  submission  to 
Congress  of  amendments  to  the 
sentencing  guidelines. 

SUMMARY:  Pursuant  to  its  authority 
under  section  994(p)  of  title  28,  United 
States  Code,  the  Commission  on  April 
28.  1994.  submitted  to  the  Congress 
amendments  to  the  sentencing 
guidelines,  policy  statements,  and 
official  commentary  together  with 
reasons  for  the  amendments. 
DATES:  Pursuant  to  28  U.S.C  994(p),  as 
amended  by  section  7109  of  the  Anti- 
Drug  Abuse  Act  of  1988  (Pub.  L.  100- 
690,  Nov.  18. 1988),  the  Commission 
has  sperjfied  an  effective  date  of 
November  1 ,  1994,  for  these 
amendments.  Comments  regarding 
amendments  that  the  Commission 
should  specify  for  retroactive 
application  to  previously  sentenced 
defendants  should  be  received  no  later 
than  June  30, 1994. 

ADDRESSES:  Comments  should  be  sent 
to:  United  States  Sentencing 
Commission.  One  Columbus  Circle, 
N.E..  Suite  2-500,  South  Lobby. 
Washington.  DC  20002-8002.  Attn: 
Public  Information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Courlander,  Public  Information 
Speciali.st,  telephone:  (202)  273—4590. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Sentencing  Commission. 
an  independent  agency  in  the  judicial 
branch  of  the  U.S.  Government,  is 
empowered  by  28  U.S.C.  994(a)  to 
promulgate  sentencing  guidelines  and 
policy  statements  for  federal  sentencing 
courts.  The  statute  further  directs  the 
Commission  to  review  periodically  and 
revise  guidelines  previously 
promulgated  and  authorizes  it  to  submit 
guideline  amendments  to  the  Congress 
no  later  than  the  first  day  of  May  each 
year.  See  28  U.S.C.  994(o).  (p).  Absent 
action  of  Congress  to  the  contrary,  the 
amendments  become  effective  on  the 
date  specified  by  the  Commission  (i.e.. 
November  1. 1994)  by  operation  of  law. 
Notice  of  the  amendments  submitted 
to  the  Congress  on  April  28.  1994.  was 
published  in  the  Federal  Register  of 
December  21. 1993  (58  PR  67521).  A 
public  hearing  on  the  proposed 
amendments  was  held  in  Washington, 
DC.  on  March  24,  1994.  After  review  of 
the  hearing  testimony  and  additional 
public  comment,  the  Commission 


promulgated  the  amendments,  each 
having  been  approved  by  at  least  four 
voting  Co.mmissioners. 

In  connection  with  its  ongoing 
process  of  guideline  review,  the 
Commission  welcomes  comment  on  any 
aspect  of  the  sentencing  guidelines, 
policy  statements,  and  official 
commentary.  Specifically,  the 
Commission  solicits  comment  on 
which,  if  any,  of  the  amendments 
submitted  to  the  Congress  that  mav 
result  in  a  lower  guideline  range  should 
be  made  retroactive  to  previously 
sentenced  defendants  under  Policy 
Statement  IDI.IO. 

Authority:  28  U.S.C  994(a).  (o).  (p);  sec. 
7109  of  the  Anti-Drug  Abuse  Act  of  1988 
(Pub.  L  100-690). 
William  W.  Wilkins,  Jr.. 
Chairman. 

Amendments  to  the  Sentencing 
Guidelines 

Pursuant  to  section  994(p)  of  title  28, 
United  States  Code,  as  amended  by 
section  7109  of  the  Anti-Drug  Abuse  Act 
of  1988  IPub.  L.  100-690,  Nov.  18,  1988. 
the  United  States  Sentencing 
Commission  reports  to  the  Congress  the 
following  amendments  to  the  sentencing 
guidelines,  and  the  reasons  therefor.  As 
authorized  by  this  section,  the 
Commission  specifies  an  effective  date 
of  November  1. 1994,  for  these 
amendments. 

Policy  Statements,  and  Official 
Commentary 

J.  Amendment:  The  Commentary  to 
§1B1.3  captioned  "Application  Notes" 
is  amended  in  Note  2  by  inserting  tha 
following  additional  paragraph  as  the 
eighth  paragraph: 

"A  defendant's  relevant  conduct  does 
not  include  the  conduct  of  members  of 
a  conspiracy  prior  to  the  defendant's 
joining  the  conspiracy,  even  if  the 
defendant  knows  of  that  conduct  (e.g., 
in  the  case  of  a  defendant  who  joins  an 
ongoing  drug  distribution  conspiracy 
knowing  that  it  had  been  selling  two 
kilograms  of  cocaine  per  week,  the 
cocaine  sold  prior  to  the  defendant's 
joining  the  conspiracy  is  not  included  as 
relevant  conduct  in  determining  the ' 
defendant's  offense  level).  The 
Commission  does  not  foreclose  the 
possibility  that  there  may  be  some 
unusual  set  of  circumstances  in  which 
the  exclusion  of  such  conduct  may  not 
adequately  refiect  the  defendant's 
culpability;  in  such  a  case,  an  upward 
departure  may  be  warranted.". 

The  Commentary  to  §  lBl.3  captioned 
"Application  Notes"  is  amended  in 
Note  9(B)  by  deleting  "and  the  time 
interval  between  offenses"  and  inserting 
in  lieu  thereof: 


".  the  regularity  (repetitions)  of  the 
offenses,  and  the  time  interval  between 
the  offenses.  When  one  of  the  above 
factors  is  absent,  a  stronger  presence  of 
at  least  one  of  the  other  factors  is 
required.  For  e.xample.  where  the 
conduct  alleged  to  be  relevant  is 
relatively  remote  to  the  offense  of 
conviction,  a  stronger  showing  of 
similarity  or  regularity  is  necessary  to 
compensate  for  the  absence  of  temporal 
proximity.". 

Reason  for  Amendment:  This 
amendment  clarifies  the  operation  of 
§  lBl.3  (Relevant  Conduct)  with  respect 
to  the  defendant's  accountability  for  the 
actions  of  other  conspirators  prior  to  the 
defendant's  joining  the  conspiracy.  The 
amendment  is  in  accord  with  the  rule 
stated  in  recent  caselaw.  See.  e.g.. 
United  States  v.  Carreon.  11  F.3d  1225 
(5th  Cir.  1994);  United  States  v.  Petty. 
982  F.2d  1374,  1377  (9th  Cir.  1993); 
United  States  v.  O'Campo.  973  F.2d 
1015. 1026  (1st  Cir.  1992).  Cf.  United 
States  V.  Miranda-Ortiz.  926  F.2d  172, 
178  (2d  Cir.  1991);  United  States  v. 
Edwards.  945  F.2d  1387,  1393  (7th  Cir. 
1991))  (applying  earlier  versions  of 
§  lBl.3).  By  expressly  addressing  this 
issue,  this  amendment  will  ensure 
consistency  in  guideline  interpretation. 
In  addition,  this  amcndm.-3nt  adds  a 
well-phrased  formulatio:;  developed  by 
the  Ninth  Circuit  in  United  States  v. 
Hahn.  960  F.2d  903  (9th  Cir.  1992),  to 
the  commentary  addressing  the 
circumstances  in  which  multiple  acts 
constitute  the  "same  course  of 
conduct.". 

2.  Amendment:  Section  iBl. 10(a)  is 
amended  by  deleting  "guidelines"  and 
inserting  in  lieu  thereof  "Guidelines 
Manual  ".  by  deleting  "may  be 
considered"  and  inserting  in  lieu 
thereof  "is  authorized",  by  inserting 
"and  thus  is  not  authorized  * 
immediately  following  "policy 
statement",  and  by  deleting  "subsection 
(d)"  wherever  it  appears  and  inserting 
in  lieu  thereof  in  each  instance 
"subsection  (c)". 

Section  iBl. 10(b)  is  amended  by 
inserting  ",  and  to  what  extent," 
immediately  before  "a  reduction",  and 
by  deleting  "originally  imposed  had  the 
guidelines,  as  amended,  been  in  effect  at 
that  time"  and  inserting  in  lieu  thereof 
"imposed  had  the  amendment(s)  to  the 
guidelines  listed  in  subsection  (c)  been 
in  effect  at  the  time  the  defendant  was 
sentenced". 

Section  IBI.IO  is  amended  by 
deleting  subsection  (c),  and  by 
redesignating  subsection  (d)  as 
subsection  (c). 

The  Commentary  to  §  IBI.IO 
captioned  "Application  Note"  is 
amended  by  deleting  "Note"  and 
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insarting  in  lieu  thertof  "Notes",  and  by 
deleting  Note  1  and  inserting  in  lieu 
ihcrjof: 

.  Eligibility  for  consideration  under 
I  LS.C.  3582(cj(-2)  is  triggered  only  by 
amendment  listed  in  subset:tion  (c) 
lowers  the  applicable  guideline 
raitie. 

4 .  In  determining  the  amended 
guic  eline  range  under  subsection  (b). 
the  court  shall  substitute  only  the 
amandments  listed  in  subsection  (c)  fur 
the  i:orresponding  guideline  provisions 
that  were  applied  when  the  defendant 
wa  ;  sentenced.  All  other  guideline 
app  ication  decisions  remain 
un4ffec1ed.". 

The  Commentary  to  §  IB  1.10 
carttioned  "Background"  is  amended  in 
tliejlast  paragraph  by  deleting 
"subsection  (d)"  and  inserting  in  lieu 
tliereof  "subsection  (c)". 

Reason  for  Amendment:  This 
amendment  revises  §  iBl.lO  to 
Mihstantially  simplify  its  operation, 
l.'nder  this  amendment,  the  court  will 
reculculate  the  guideline  range  using 
only  those  amendments  expressly 
(ii"iignated  as  retroactive.  In  addition. 
ihi-i  amendment  deletes  current 
tf  ifel. 10(c).  a  rather  complex 
suh«ction,  as  an  unnecessary 
resjijiction  on  the  court's  consideration 
of  a  revised  sentence  in  response  to  an 
amended  guidehne  range.  Finally,  this 
amendment  makes  a  number  of  minor 
clarifying  revisions. 

i.  Amendment:  Section  2Dl.l(c)  is 
amended  by  deleting  subdivisions  1-3. 
by  jenumboring  subdivisions  4-19  as  2- 
17.  (and  by  inserting  the  following  as 
subjdi  vision  1: 

"(l|  30  KG  or  more  of  Heroin  (or  the 

equivalent  Level  38  amount  of  other 

Stlheduie  I  or  U  Opiates); 
1  '<Q  KG  or  more  of  Cocaine  (or  the 

ejjuivalent  amount  ofother  Schedule 

I  ^r  II  Stimulants); 
1 .5  KG  or  more  of  Cocaine  Base; 
30  i  OG  ur  more  of  PCP.  or  3  KG  or  more 

o  PCP  (actual); 
30  i  CO  or  more  of  Methamphntamine,  or 

3  KG  or  more  of  Methamphetamine 

(( ctual),  or  3  KG  or  more  of  "Ice"; 
300  G  or  more  of  LSD  (or  the  equivalent 

amount  ofother  Schedule  I  or  II 

Hallucinogens): 
1 2  K.G  or  more  of  Fentanyl; 
3  KG  or  mere  of  a  Fentanvl  Analogue; 
SO.pOU  KG  or  more  of  Marihuana; 
6.«)0C  KG  or  more  of  Hashish; 
600  KG  or  more  of  Hashish  Oil". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  16  by  deleting  "40"  and  inserting 
in  lieu  thereof  "38",  by  deleting  "35" 
wherever  it  appears  and  inserting  in  lieu 
thereof  in  each  instance  "33".  and  by 


deleting  "4  levels"  and  inserting  in  lieu 
thereof  "2  levels". 

The  Commentary'  to  §  2D1.6  captioned 
"Application  Note"  is  amended  in  Note 
1  by  deleting  "{§2Dl.lfc)il&))"  and 
inserting  in  lieu  thereof 
"l§2Dl.l(c)(l4))".  and  by  deleting 
"(§2Dl.l(c)(19))"  and  inserting  in  lieu 
thereof  "(§2Dl.l(c}{17))". 

Feason  for  Amendment:  This 
amendment  sets  the  upper  li.T.it  of  the 
Dnig  Quantity  Table  in  §  2D1.1  at  level 
38.  The  Commission  has  deternined 
that  the  extension  of  the  Drug  Quantity 
'I  able  above  level  38  for  quantity  it.self 
is  not  required  to  ensure  adequate 
punishment  given  that  organizers, 
leaders,  managers,  and  supenisnrs  of 
such  offenses  will  receive  a  4-.  3-,  or  2- 
level  enhancement  for  their  role  in  tlie 
offense,  and  any  participant  will  receive 
r.n  additional  2-level  enhancement  if  a 
dangerous  weapon  is  possessed  in  the 
offense. 

4.  Amendment:  The  Commentary  to 
§431.1  captioned  "Application  Notes" 
is  amended  in  Note  2  by  deleting  the 
first  sentence  and  inserting  in  lieu 
thereof: 

"  "Offense  Statutory  Maximum,'  for  the 
purposes  of  this  guideline,  refers  to  the 
maximum  term  of  imprisonment 
authorized  for  the  offense  of  conviction 
that  is  a  crime  of  violence  or  controlled 
substance  offense,  not  including  any 
increase  in  that  maximum  term  under  a 
sentencing  enhancement  provision  that 
applies  because  of  the  defendant's  prior 
ciiminol  record  (such  sentencing 
enhancement  provisions  are  contained, 
for  example,  in  21  U.S.C.  841(b)(l)i'A), 
(b)(1)(B),  (b)U)(C),  and  (b)(1)(D)).  For 
example,  where  the  statutory  maximum 
term  of  imprisonment  under  21  U.S.C. 
§  841(b)(1)(C)  is  increased  from  twenty 
years  to  thirty  years  because  the 
dt'fendant  has  one  or  more  qualifyiiig 
prior  drug  convictions,  the  'Offense 
Statutory  Maximum'  for  the  purposes  of 
this  guideline  is  twenty  years  and  not 
thirty  years.". 

Reason  for  Amendment:  This 
a.niendment  defines  the  term  "offense 
.statutory  maximum"  in  §4Bl.l  to  moan 
t!ie  statutory  maximum  prior  to  any 
enhancement  based  on  prior  criminal 
record  (i.e.,  an  enhancement  of  the 
statutory  maximum  sentence  that  itself 
was  based  upon  the  defendant's  prior 
criminal  record  would  not  be  used  in 
determining  the  offense  l^vel  under  ihis 
guideline).  This  nile  avoids 
unwarranted  double  counting  as  well  as 
unwarranted  disparity  associated  with 
variations  in  the  exercise  of 
prosecutional  discretion  in  seeking 
enhanced  penalties  based  on  prior 
convictions. 


It  is  noted  that  when  the  instruf:tion 
to  the  Commission  that  underlies 
§  4B1.1  (28  use.  994(h))  was  enacted 
by  the  Congress  in  1984.  the  enhanced 
maximum  sentences  provided  for 
recidivist  drug  offenders  (e.g..  under  21 
U.S.C.  841)  did  not  exist. 

5.  Amendment:  The  Commentarvto 
§  ."Gl  .2  is  amended  in  the  fourth 
paragraph  by  deleting  "3D1.2"  and 
inserting  in  lieu  thereof  "301.1".  and  by 
in.serting  the  following  additional 
sentence  at  the  end: 

".Note,  however,  that  even  in  the  case 
of  a  consecutive  tenn  of  im.prisonnient 
impo,sed  under  subsection  (a),  any  term 
of  supen  ised  release  imposed  is  to  run 
concurrently  with  any  other  term  of 
supervised  release  imposed.  See  18 
U.S.C.  3624(e).". 

Reason  for  Amendment:  This 
amendment  revi.ses  the  Commentary  to 
§  .5G1.2  to  clarify  that  the  Commission's 
interpretation  is  that  18  U.S.C.  3r324(e) 
requires  multiple  terms  of  supervised 
release  to  run  concurrently  in  all  ca.ses. 
This  interpretation  is  in  accord  with  the 
view  stated  in  United  Slates  v. 
Gullirkscn.  982  F. 2d  1231.  1236  (8th 
Cir.  1993).  In  contrast,  two  courts  of 
appeals  have  cited  the  current 
commentary  as  supporting  the  view 
that,  notwithstanding  the  language  in  18 
U.S.C.  3624(e)  stating  that  terms  of 
supervised  release  run  concurrentlv.  a 
court  may  order  that  super\'ised  release 
terms  run  con.secutively  under  certain 
circumstances.  See  United  State^f  v. 
Shorthonse.  7  F.3d  149  (9th  Cir.  1993). 
United  States  v.  Maxwell.  966  F.2d  54.5. 
.551  (10th  Cir.  1992). 

R.  Amendment:  The  Introductory 
Commentary  to  Chapter  Five.  Part  H,  is 
amended  in  the  second  paragraph  by 
inserting  the  following  additional 
sentence  at  the  end: 

■  Furthermore,  although  these  factors 
are  not  ordinarily  relevant  to  the 
determination  of  whether  a  sentence 
sliould  be  outside  the  applicable 
guideline  range,  they  may  be  relevant  to 
tiiis  deSerinination  in  ext.eptional  ca.ses. 
See  §  5K2.0  (Grounds  for  Departure).". 

Section  5K2.0  is  amended  by  inserting 
the  fc'lowing  additional  paragraph  as 
the  fourth  paragraph: 

■  An  offender  characteristic  or  other 
circun:Stance  that  is  not  ordinarily 
relevant  in  determining  whether  a 
sentence  should  be  outside  the 
applicable  guideline  range  may  be 
relevant  to  this  determination  if  such 
characteristic  or  cin:umstance  is  present 
to  an  unusual  degree  and  distinguishes 
the  case  from  the  'heartland'  ca.ses 
covered  by  the  guidelines  in  a  way  that 
is  important  to  the  statutory  purposes  of 
sentencing.". 
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Section  5K2.0  is  amended  by  inserting 
the  following  commentary  at  the  end: 

Commentary 

The  last  paragraph  of  this  policy 
statement  sets  forth  the  conditions 
under  which  an  offender  characteristic 
or  other  circumstance  that  is  not 
ordinarily  relevant  to  a  departure  from 
the  applicable  guideline  range  may  be 
relevant  to  this  determination.  The 
Commission  does  not  foreclose  the 
possibility  of  an  extraordinary  case  that, 
because  of  a  combination  of  such 
characteristics  or  circumstances,  differs 
significantly  from  the  'heartland'  cases 
covered  bv  the  cuidelines  in  a  wav  that 


is  important  to  the  statutory  purposes  of 
sentencing,  even  though  none  of  the 
characteristics  or  circumstances 
individually  distinguishes  the  case. 
However,  the  Commission  believes  that 
such  cases  will  be  extremely  rare. 

In  the  absence  of  a  characteristic  or 
circumstance  that  distinguishes  a  case 
as  sufficiently  atypical  to  warrant  a 
sentence  different  from  that  called  for 
under  the  guidelines,  a  sentence  outside 
the  guideline  range  is  not  authorized. 
See  18  U.S.C.  3553(b).  For  example, 
dissatisfaction  with  the  available 
sentencing  range  or  a  preference  for  a 
different  sentence  than  that  authorized 
bv  the  guidelines  is  not  an  aooropriate 


basis  for  a  sentence  outside  the 
applicable  guideline  range.". 

Reason  for  Amendment:  This 
amendment  provides  guidance  as  to 
when  an  offender  characteristic  or  other 
circumstance  (or  combination  of  such 
characteristics  or  circumstances)  that  is 
not  ordinarily  relevant  to  a 
determination  of  whether  a  sentence 
should  be  outside  the  applicable 
guideline  range  may  be  relevant  to  this 
determination.  Such  guidance  should 
enhance  consistency  in  decisions 
regarding  guideline  departures. 

(FR  Doc.  94-10782  Filed  5-4-94;  8.45  ami 
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Agricultural  Stabilization  and  Conservation  Service 

NOTICES 

Fwd  grain  delations: 

bdian  Reservation.  N'D,  23683 
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Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Animal  damage  control  program,  23683-23684 

Army  Department 

See  Engineers  Corps 
NOTICES  I 

Meetings:  | 

Science  BoaW,  23710 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Children  and  Families  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Office  of  Financial  Management.  23730-23731 

Coast  Guard 

PROPOSED  RULES 
Ports  and  waterways  safety: 
Delaware  Bay  port  access  routes 
Correction.  23774 
Vessel  identification  system: 
Expanded  hull  identification  number  and  certificates  of 
origin  re|}Uirements,  23651-23661 

Commerce  Department 

See  Export  Administration  Bureau 

See  International  Trade  Administration 

See  Minority  Business  Development  Agencyi 

See  National  Institute  of  Standards  and  TeciKnology 

See  Reclamation  Bureau 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  Ust;  additions  and  deletions,  23700-23701 

Commodity  Credit  Corporation 

NOTICES 

Feed  grain  donations: 
Fort  Totten  Indian  Re.servation.  ND.  23683 


Ft-deral  Register 

Vol.   59.  No.  87 

Friday.  May  6,  1994 


Corporation  for  National  and  Community  Service 

NOTICES 

Foster  grandparent  and  senior  companion  programs; 
income  eligibility  levels,  237G1-237C2 

Defense  Contract  Audit  Agency 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Boards;  m^'mborship.  23702 

Defense  Department 

See  Army  Department 
See  Defense  Contract  Audit  Agency 
See  Engineers  Corps 
See  Navy  Department 
PROPOSED  RULES  ' 

Federal  Acquisition  Regulation  (FAR) 
Prompt  Payment  Act;  miscellaneous  amendments  23776- 
23788 

Freedom  of  Information  Act;  implerr.enration: 
Defense  Investigative  Service,  23643-2  )6.51 
NOTICES 

Travel  per  diem  rates;  civilian  personnel:  changes  23702- 
23703 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Torch  Operating  Co..  23754 

Valdese  Textiles,  Inc.,  23754 
NAFTA  transitional  adjustment  assistance: 

United  Technologies  Corp.  et  al..  23754-23755 

Employment  Standards  Admirtistration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions 

23752-23754 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Engineers  Corps 

NOTICES 

Environmental  statements;  availabihty,  etc.: 
Anacostia  River  and  Tributaries,  DC  and  MD:  feasibility 
study.  23710-23711 

Environmen^l  Protection  Agency 

NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability.  23714 
Weekly  receipts.  23714-23715 
Meetings: 
Ozone  Transport  Commission,  23715 

Executive  Office  of  the  President 

See  Presidential  Documents 

See  Trade  Representative.  Office  of  United  States 
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Export  Administration  Bureau 

NOTICES 

Meetings: 
Sensors  Technical  Advisory  Committee.  23684 

Farm  Credit  Administration 

RULES 

Federal  claims  collection 
Effective  date.  23615-23617 

Farmers  Home  Administration 

RULES 

Program  regulations: 
Business  and  industrial  loan  program.  23614-23615 

Federal  Aviation  Administration 

RULES 

Ainvorthiness  directives: 

McDonnell  Douglas.  23615-23617 
Class  D  and  Class  E  airspace,  23621-23623 
Class  E  airspace,  236^8-23621 
Jet  routes.  23617-233618 
PROPOSED  RULES 
Class  D  airspace,  23642-23643 
Restricted  areas,  23643-23645 
NOTICES 
Meetings: 

Aviation  Security  Advisory  Committee,  23769 
Passenger  facility  charges;  applications,  etc.; 

Sonoma  County  Airport,  CA,  23769-23770 

Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  23715-23716 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities  under  OMB 

review.  23716 
Meetings: 

Sunshine  Act.  23773 
Meetings;  Sunshine  Act,  23773 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  Gas  Policy  Act: 

Electronic  Bulletin  Boards  Standards.  23624-23636 
NOTICES 
Electric  rate  and  corporate  regulation  filings: 

Syracuse  Power  Co.,  23712 
_  Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co..  23712 

Black  Marlin  Pipeline  Co..  23712 

CNG  Transmission  Corp.,  23712 

Koch  Gateway  Pipeline  Co..  23712-23713 

Northwest  Pipeline  Corp.,  23713 

Panhandle  Eastern  Pipe  Line  Co..  23713 

Public  Service  Co.  of  Oklahoma,  23713-23714 

Texas  Gas  Transmission  Corp.,  23714 

Federal  Highway  Administration 

NOTICES 

Congestion  mitigation  and  air  quality  improvement  program 
review;  meeting.  23770-23772 


Federal  Maritime  Commission 

NOTICES 

Freight  forwarders  licenses: 
Salinas  International  Freight  Co.  et  al. 


23716-23717 


Federal  Reserve  System 

NOTICES 

Meetings: 

Sunshine  Act.  23773 
Applications,  hearings,  determinations,  etc.: 

BankAmerica  Corp..  23717 

FNB  Corp.  et  a!..  23717-23718 

Mainline  Bankshares  of  Portland.  Inc.,  23718 

Federal  Trade  Commission 

RULES 

Appliances,  consumer;  energy  costs  and  consumption 
information  in  labeling  and  advertising: 
Comparability  ranges — 

Clothes  washers,  23623-23624 
PROPOSED  RULES 
Fur  Products  Labeling  Act  regulations,  costs,  benefits,  and 

overall  regulatory  and  economic  impoct.  23645 
Textile  Fiber  Products  Identification  Act  regulations;  costs, 
benefits,  and  overall  regulator)-  and  economic  impact. 
23645-23646 
Trade  regulation  rules: 

Used  motor  vehicles;  costs,  benefits,  and  overall 
regulatory  and  economic  impact.  23647-23649 
Wool  Products  Labeling  Act  regulations;  costs,  benefits,  and 

regulatory  and  economic  impact,  23645 
NOTICES 

Prohibited  trade  practices: 
Adventist  Health  System/West  et  al.,  23721 
AJM  Packaging  Corp.  et  al.,  23718-23721 
Del  Dotto  Enterprises.  Inc..  et  a!..  23721 
Hairbow  Co.  et  al..  23721 
Homespun  Products.  Inc..  et  al.,  23721-23722 
LePage's.  Inc.  et  al..  23722-23724 
Mia  Rose  Products,  Inc.,  et  a!  .  23724-23727 
New  Mexico  Custom  Designs.  Inc.,  et  al.,  23727 
Oak  Hill  Industries  Corp.  et  al.,  23727-23730 
Sandcastle  Creations,  23730 

Federal  Transit  Administration 

NOTICES 

Congestion  mitigation  and  air  quality  improvement  program 
review;  meeting,  23770-23772 

Fish  and  Wildlife  Service 

NOTICES 

Cooperative  bird  breeding  program;  applications  for 
approval: 
Peregrine  Fund.  Inc.,  et  al.,  23744 

Food  and  Drug  Administration 

RULES 

Biological  products: 
Blood  specificity  designators;  technical  amendments, 
23636-23637 
NOTICES 

Medical  devices: 
Class  III  devices;  strategy  document  availability,  23731- 
23732 
Medical  devices;  premarket  approval: 
Pace  Medical.  Inc.;  Model  4553  MICRO-PACE  Dual- 
Chamber.  DDD.  Temporary  Cardiac  Pacemaker. 
23732-23733 
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United  Contact  Lens;  UCL-55  and  UCL-55  TORIC 

(ocufilcon  C)  soft  (hydrophiiic)  contact  lenses,  23733 

Food  and  Nutrition  Service 

RULES 

Child  nutrition  programs: 
National  school  lunch  program  and  school  breakfast 
program — 
Competitive  food  services,  23613-23614 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Prompt  Payment  Act;  miscellaneous  amendments,  23776- 
23788 

Health  and  Human  Services  Department 

See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  National  jlnstitutes  of  Health 
See  Public  Health  Service 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Housing  and  Urban  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  23736-23744 

Human  Radiation  Experiments,  Advisory  Committee 

NOTICES 

Meetings  [Editorial  Note:  The  Part  IV  notice  of  this 
document,  appearing  at  page  23118  in  the  Federal 
Register  of  May  4,  1994,  was  inadvertently  omitted 
from  that  issue's  table  of  contents.) 

Indian  Affairs  Bureau 

PROPOSED  RULES 

American  Indian  Agricultural  Resource  Management  Act; 
implementation 
Correction,  23774 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 

Antidumping: 

Aramid  fiber  formed  of  poly-phenylene  terephthalamide 
from — 
Netherlands,  23684-23690 
Electroluminescent  high  information  content  flat  panel 
displays  and  display  gla.ss  from — 
Japan,  23690-23691 
Fresh  kiwifruit  from — 

New  Zealand,  23691-23693 
Industrial  belts  and  components  and  parts,  cured  and 
uncured.  from — 
Japan, 23693-23694 
Porcelain-on-steel  cooking  ware  from — 
Mexico,  23694-23695 
Export  trade  certificates  of  review,  23695-23696 


Applications,  hearings,  determinations,  etc.: 
University  of — 
Wisconsin  et  a).,  23696-23697 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Elk  River  Railroad,  Inc.,  23752 

Justice  Department 

See  Parole  Commission 
RULES 

Organization,  function^,  and  authority  delegations: 
Deputy  Administrator,  Drug  Enforcement  Administration 
23637 

Lat}or  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 

Land  Management  Bureau 

RULES 

Public  land  orders: 
Colorado.  23638 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  applications: 
Connecticut,  23697-23698 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Prompt  Payment  Act;  miscellaneous  amendments,  23776- 
23788 

National  Archives  and  Records  Administration 

RULES 

Public  availability  and  use: 
NARA  at  College  Park,  MD  (Archives  II);  location  and 
hours,  23637-23638 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 
Motor  vehicle  safety  standards: 
Fuel  system  integrity — 
Compressed  natural  gas  vehicles  over  4536  kilograms 
gross  vehicle  weight  rating,  23662-23664 

National  Institute  of  Standards  and  TechnoJogy 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Space  Time,  23698 

National  Institutes  of  Health 

NOTICES 
Meetings: 
National  Institute  of  Allergy  and  Infectious  Diseases, 

23733-23734 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases.  23734-23735 
Research  Grants  Behavioral  and  Neurosciences  Special 
Emphasis  Panel,  23734 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Pacific  Coast  groundfish,  23664-23681 
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PROPOSED  RULES 

Fishery  consen-ation  and  managHment: 
Gulf  of  Mexico  and  South  Atlantic  coastal  migratory 

pelagic  resources.  23681 
North  Pacific  Fisheries  research  plan;  implementation. 
23664-23681 
NOTICES 

Environmental  statements;  availability,  etc.: 
Sea  turtle  conservation;  shrimp  trawling  requirements. 
23698-23699 
Permits: 
Marine  mammals,  23699-23700 

National  ParX  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Marsh-Billings  National  Historical  Park.  VT,  23744 
Meetings: 
Cape  Cod  National  Seashore  Advisory  Commission. 

23745      ^ 
Gates  of  Arctic  National  Park  Subsistence  Resource 

Commission.  23745 
Golden  Gate  National  Recreation  Area  and  Point  Reyes 
National  Seashore  Advisory  Commission.  23745- 
23746 
Sudbury.  Assabet  and  Concord  Rivers  Study  Committee. 

23746 
Weir  Farm  National  Historic  Site.  CT.  23744-23745 
Organization,  functions,  and  authority  delegations; 
Rocky  Mountain  Region;  Superintendents  et  al.; 
correction.  23774 

Navy  Department 

NOTICES 

Meetings: 
Naval  Research  Advisory  Committee,  23711-23712 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 
Rulemaking  petitions: 
Virginia  Power.  23641-23642 

Nuclear  Waste  Technical  Review  Board 

NOTICES 
Meetings,  23755 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Parole  Commission 

NOTICES 

Meetings;  Sunshine  Act.  23773 

Personnel  Management  Office 

NOTICES 
Meetings: 
National  Partnership  Council.  23755 

Presidential  Documents 

PROCLAMATIONS 
Special. obsen-ances: 
Public  Service  Recognition  Week  (Proc.  6682).  23611 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
NOTICES 

Agency  information  collection  activities  under  OMB 
review.  23735-23736 


Railroad  Retirement  Board 

NOTICES 
Meetings: 
Actuarial  Advisory  Committee.  23755-23756 

Reclamation  Bureau 

NOTICES 

Quarterly  status  tabulation  of  water  service  and 
repayment  contract  negotiations,  23746-23752 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Board  Options  Exchange,  Inc..  23756-23757 
Applications,  hearings,  determinations,  etc.: 

Bando  McGlocklin  Capital  Corp.  et  al.,  23757- 

Haven  Fund  et  al.  23760- 

Kemper  Technology  Fund,  Inc..  et  al..  23762-23766 

National  Equity  Trust.  23766-23767 

Public  utility  holding  company  filings.  23767-23769 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions; 
Kentucky.  23649 

Thrift  Depositor  Protection  Oversight  Board 

NOTICES 

Meetings;  regional  advisory  boards: 
Region  V.  23769 

Trade  Representative,  Office  of  United  States 

NOTICES 
Japan: 
Omnibus  Trade  and  Competitiveness  Act  of  1988; 

cellular  telephone  products  and  services. 

noncompliance.  23772 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Transit  Administration 

See  National  Highway  Traffic  Safety  Administration 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Defense.  General  Services  Administration. 
National  Aeronautics  and  Space  Administration. 
23776-23788 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers  and  Federal  Register  finding  aids  is  available  on 
202-275-1538  or  275-0920. 
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Proclamation  6682  of  May  3,  1994 

Public  Service  Recognition  Week,  1994 

By  the  President  of  the  United  Stales  of  America 
A  Proclamation 

At  a  time  when  Government  is  confronting  the  challenge  of  serving  the 
public  more  efficiently  and  effectively  than  ever  while  facing  substantial 
resource  constraints,  it  is  especially  fitting  to  recognize  the  dedica  on  o 
our  Nations  public  employees.  The  Federal  Government,  in  its  efforts  "o 
work  better  and  cost  less,  has  often  found  inspiration  in  the  creative  nnova 
tions  initiated  by  State  and  local  government  employees.  Mo  eSver  ,he 
new  spirit  of  partnership  between  labor  and  management  in  the  public 
sector  has  reduced  the  time  and  money  wasted  in  unproductive  adverser  a  1 

^Thi'll'vpf  nf,H''''f'i?^  government  have  made  a  significant  difference 
in  the  lives  of  their  fellow  citizens,  and  it  is  most  appropriate  that  we 
set  aside  this  xveek  to  honor  them.  Public  employees  educate  our  children 
administer  programs  to  aid  needy  citizens,  conduct  biomedical  research' 
help  protect  the  environment,  ensure  the  safety  of  our  food  supply,  main  ain 
our  transportation  networks,  provide  for  the  common  defense,  and  enforce 
O^e  Constitution  and  laws  of  the  United  States.  These  devoted  women  and 
men  bring  enormous  talent,  knowledge,  and  integrity  to  their  work. 

hv  'SSH°"  fJ^^  achievements  of  government  emplovees.  the  Congress, 
by  Senate  Joint  Resolution  150,  has  designated  the  week  of  May  2    1994 
hrough  May  8.  1994  as  -Public  Service  Recognition  Week'"  and  has  author- 
ized and  requested  the  President  to  issue  a  proclamation  calling  for  observ- 
ance  ot  tins  week. 

NOW.  THEREFORE.  I  \VILLIAM  J.  CLINTON.  President  of  the  United  States 
ft  A";e"ca,  do  hereby  proclaim  the  week  of  May  2,  1994,  through  Mav 
fini.fnQ.?  P^^l^^Service  Recognition  Week.  I  urge  the  people  of  the 
United  States  to  participate  in  appropriate  ceremonies  and  activities  to  recoe- 
nize  the  vital  contributions  of  employees  of  Federal.  State,  and  local  govern- 
ment. I  also  encourage  young  Americans  to  learn  more  about  the  work 
done  by  puolic  employees  and  to  consider  careers  in  public  service. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  third  dav  of 
May.  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and  of 
the  ndependence  of  the  United  States  of  America  the  two  hundred  and 
eighteenth. 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Parts  210  and  220 

National  School  Lunch  Program  and 
School  Breakfast  Program; 
Competitive  Foods 

agency:  Food  and  Nutrition  Service, 
USDA.  ! 

ACTION:  Final  irale. 


SUMMARY:  On^nuary  6.  1993.  the  Food 
and  Drug  Administration  announced  in 
a  final  rule  tbbt,  effective  May  8. 1994, 
the  current  foixl  label  reference  values, 
the  U.S.  Recommended  Daily 
Allowances  (U-S.RDAs).  will  be 
identified  as  the  Reference  Daily 
Intakes,  or  RDjls.  This  change  is  to  be 
one  of  designation  only  and  the 
reference  valujes  are  not  being  modified. 
The  purpose  df  this  rule  is  to  replace  the 
term  "U.S  RDA"  wherever  used  in  Food 
and  Nutritirn  Service  program 
regulations  wifh  "  RDI". 

:  May  8,  1994. 
FOR  FURTHER  i?)iFORMATION  CONTACT:  Ms. 
Lori  LeCduh.  ^cction  Head,  Food 
Science  and  N'||tr)tion  Section.  Nutrition 

Services  Division,  Food 


and  Technical 


a  ^-rvice,  USDA,  (703) 


and  Nu'.i 
305-2556 

suppLE^'£^TAR^r  information: 
Classifi'  ation 

Executive  Ordi't  12866 

This  final  ru  k  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and.  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Regulatory  Flexibility  Act 

Tliis  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
through  612).  The  Acting  Administrator 
of  FNS  has  certified  that  this  rule  will 
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not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  actual  values  used  in  the 
regulation  are  not  being  changed,  only 
the  name  for  the  values  is  changing. 
Therefore,  this  change  will  have  no 
effect  on  small  entities. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
.    under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  state  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  hill  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
"Effective  Date"  section  of  this 
preamble.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule  or  the  application 
of  its  provisions. 

Catalog  of  Federal  Domestic  Assistance 
The  National  School  Lunch  Program 
and  the  School  Breakfast  F.-ogram  are 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.555  and  10.553 
respectively.  Both  programs  are  subject 
to  the  provisions  of  Executive  Order 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (7  CFR  part  3015,  subpart  V 
and  final  rule-related  notice  at  48  FR 
29112,  June  24,  1983). 

PaperH'ork  Reduction  Act 

No  new  data  collection  or 
•-  recordkeeping  requiring  Office  of 
Management  and  Budget  (OMB) 
approval  under  the  Paperwork 
Reduction  Act  of  1930  (44  U.S.C.  3501 
through  3502)  are  included  in  this  rule. 

The  Administrator  of  FNS  has 
determined  pursuant  to  5  U.S.C. 
553(b)(3)(B)  that  prior  notice  and 
comment  on  this  rule  prior  to 
implementation  is  unnecessary  and 
contrary  to  public  interest,  and  therefore 
good  cause  exists  for  making  this  rule 
effective  without  prior  public  comment. 
This  document  makes  technical  changes 
and  imposes  no  new  requirements.  This 
rule  updates  7  CFR  parts  210  and  220 
to  incorporate  a  change  made  in  the 
Food  and  Drug  Administrations  (FDA) 
nutrition  labeling  regulations.  There  is 
no  need  for  public  comment  because  the 
change  from  the  U.S.RDA  reference  to 
the  RDI  reference  does  not  effect  the 


basis  of  the  regulation.  In  addition,  FDA 
has  already  made  this  change  in  the 
nutrition  labeling  regulations  the 
competitive  foods  rule  must  make  the 
change  in  order  to  refer  to  an  accepted 
reference. 

Background 

The  Food  and  Drug  Administration 
(FDA)  requires  that  certain  food 
products  be  labeled  with  information 
sufficient  to  apprise  consumers  of  the 
nutritional  content  and  value  of  the 
products.  Food  product  labels  are 
required  to  indicate  on  a  pier  serving 
basis  the  percentage  contribution  of  the 
product  to  the  recommended  daily 
consumption  of  certain  vitamins  and 
minerals  considered  essential  for  human 
nutrition.  The  amounts  of  these 
vitamins  and  minerals  recommended  for 
daily  consumption  are  known  as  the 
U.S.  Recommended  Daily  Allowances  or 
U.S.RDAs.  The  U.S.RDAs  are  derived  by 
FDA  from  the  "Recommended  Daily 
Allowances,"  published  by  the  Food 
and  Nutrition  Board  of  the  National 
Academy  of  Sciences-National  Research 
Council  (NAS-NRC).  The  Department 
employs  the  U.S.RDAs  in  the  National 
School  Lunch,  7  CFR  210.11(b); 
Appendix  B,  and  School  Breakfast,  7 
CFR  220.12(b)(1);  appendix  B.  program 
regulations  in  describing  foods  of 
minimal  nutritional  value  which  are 
prohibited  from  being  sold  in  school 
food  service  areas  during  regular  meal 
ser\ice.  The  NAS-NRC  Recommended 
Daily  Allowances  are  referenced  by  the 
Department  in  the  National  School 
Lunch  and  Food  Stamp  Program 
regulations  to  describe  nutritional  goals 
of  the  programs. 

In  part  to  eliminate  the  public's 
confusion  from  the  widespread  use  of 
both  the  U.S.RDAs  and  the  NAS-NRC 
Recommended  Daily  Allowances,  and 
in  part  to  reflect  recent  increases  in  the 
scientific  knowledge  concerning  human 
nutrition  requirements,  FDA  is 
discontinuing  use  of  tiie  U.S.RDAs  as  of 
May  8,  1994.  On  that  date,  the  U.S.RDAs 
will  be  replaced  by  the  Reference  Daily 
Intakes,  or  RDIs,  and  the  Daily 
Reference  Values  or  DRVs.  RDIs  will  be 
used  to  describe  recommended  vitamin, 
mineral  and  protein  consumption  and 
DRVs  in  discussing  fats  and 
carbohydrates.  RDI  and  DRV 
information  will  not  be  used  on  food 
product  labels.  Rather,  FDA  is  adopting 
a  new  nutrition  labeling  reference, 
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known  as  the  Daily  Value,  which  will 
combine  RDI  and  DRV  information  and 
will  be  required  on  most  packaged  food 
products. 

To  coincide  with  FDA's  replacement 
of  the  U.S.RDAs  with  RDIs  and  DRVs. 
the  Department  is  updating  its 
references  to  the  U.S.RDAs  in  the 
regulations  it  administers.  Effective  May 
8. 1994.  the  National  School  Lunch  and 
School  Breakfast  Program  regulations 
will  be  amended  by  substituting  the 
term  RDI  in  place  of  U.S.RDA.  The 
Department's  current  references  to  the 
U.S.RDAs  involve  only  vitamin  and 
mineral  content  of  food  products. 
Therefore,  no  reference  need  be  made  by 
the  Department  to  the  DRV.s  as  that  term 
will  refer  only  to  the  fats  and 
carbohydrates.  References  to  the  NAS- 
NRC  Recommended  Daily  Allowances 
in  7  CFR  210.10(b)  and  272.5(b)  will  be 
unaffected  by  this  regulator^'  change. 

List  of  Subjects 

7  CFR  Part  210 

Food  Assistance  Programs.  National 
School  Lunch  Program.  Commodity 
School  Program,  Grant  programs-social 
programs.  Nutrition,  Children, 
Reporting  and  recordkeeping 
requirements.  Surplus  agricultural 
commodities. 

7  CFR  Part  220  ^ 

Food  Assistance  Programs.  School 
Breakfast  Programs.  Grant  programs- 
social  programs.  Nutrition,  Children, 
Reporting  and  recordkeeping 
requirements.  Surplus  agricultural 
commodities. 

Accordingly.  7  CFR  parts  210  and  220 
are  amended  as  follows: 

PART  210— NATIONAL  SCHOOL 
LUNCH  PROGRAM 

1.  The  authority  citation  for  part  210 
continues  to  read  as  follows: 

Authority:  The  provisions  of  part  210 
issued  under  sec.  2-12,  60  Stat.  230.  as 
amended;  sec.  10,  80  Stat.  889.  as  amended: 
64  Stat.  270:  42  U.S.C.  17511760, 1779. 

2.  In  §210.11,  the  first  sentence  of 
paragraph  (a)(2)  is  revised  to  read  as 
follows: 

§  21 0.1 1    Competitive  food  services. 

(a)  '   •   • 

(2)  Food  of  minimal  nutritional  value 
means:  (i)  In  the  case  of  artificially 
sweetened  foods,  a  food  which  provides 
less  than  five  percent  of  the  Reference 
Daily  Intakes  (RDI)  for  each  of  eight 
specified  nutrients  per  serving;  asnd  (ii) 
in  the  case  of  all  other  foods,  a  food 
which  provides  less  than  five  percent  of 
the  RDI  for  each  of  eight  specified 
nutrients  per  100  calories  and  less  than 


five  percent  of  the  RDI  for  each  of  eight 
specified  nutrients  per  serving.  *   •   * 

•  *        •        *        * 

3.  In  appendix  B,  Categories  of  Foods 
of  Minimal  Nutritional  Value,  paragraph 
(b)(1)  is  amended  by  removing  the 
acron\Tn  "USRDA"  from  the  second 
sentence  and  adding  the  words 
"Reference  Daily  Intake  (RDI)"  in  its 
place,  and  by  removing  the  acronym 
"USRDA"  from  the  third  sentence  and 
adding  the  acronym  "RDI"  in  its  place. 

PART  220— SCHOOL  BREAKFAST 
PROGRAM 

1.  The  authority  citation  for  part  220 
continues  to  read  as  follows: 

.\uthoritv:  Sees.  4  and  10  of  the  Ctiild 
Nutrition  Act  of  1966.  80  Stat.  886.  889  (42 
U.S.C.  1773.  177").  unless  otherwise  noted. 

2.  In  §  220.2.  the  first  sentence  of 
paragraph  (i-1)  is  revised  to  read  as 

follows: 

§220.2    Definitions. 

*  •  •         *         * 

(i-1)  Foods  of  minimal  nutritional 
value  means:  (1)  In  the  case  of 
artificially  sweetened  foods,  a  food 
which  provides  less  than  five  percent  of 
the  Reference  Daily  Intake  (RDI)  for  each 
of  eight  specified  nutrients  per  ser\-ing; 
(2)  in  the  case  of  all  other  foods,  a  food 
that  provides  less  than  five  percent  of 
the  RDI  for  each  of  eight  specified 
nutrients  per  100  calories  and  less  than 
five  percent  of  the  RDI  for  each  of  eight 
specified  nutrients  per  serving.  *   *   * 


§220.12    [Amended] 

3.  In  §  220.12,  the  second  and  third 
sentences  of  paragraph  (b)(1)  are 
amended  by  removing  the  acronym 
"USRDA"  and  adding  the  acronym 
"RDI"  in  its  place. 

Dated:  March  31, 1994. 
Ellen  Haas. 

Assistant  Secretary  for  Food  and  Consumer 

Ser\'ices. 

IFR  Doc.  94-10887  Filed  5-5-94:  8:45  am) 

BILLING  CODE  M10-30-U 

Farmers  Home  Administration 

7  CFR  Part  1980 

RIN  0575-AB67 

Business  and  Industrial  Loan  Program 

agency:  Farmers  Home  Administration 

and  Rural  Development  Administration, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  and  Rural 
Development  Administration  (RDA) 


adopt  their  interim  rule  published 
August  3,  1993  (58  FR  41171),  as  a  final 
rule  without  change.  This  action  makes 
final  the  rule  removing  the  deadline  for 
filing  applications  for  loan  guarantees 
under  the  authority  of  the  Dire 
Emergency  Supplemental 
Appropriations  Act,  Public  Law  102- 
368.  The  intended  effect  is  to  provide  no 
regulatory  deadline  for  filing  such 
applications. 

EFFECTIVE  DATE:  May  6,  19^54. 
FOR  FURTHER  INFORMATION  CONTACT:  M. 
Wayne  Stan.sber>-.  Business  and 
Industry  Loan  Specialist.  Rural 
Development  Administration,  USD.-\. 
Ag.  Box  3221,  Washington,  DC  20250- 
3221.  Telephone  (202)  720-f)819. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  rule  has  been  determined  to  be 
not-significant  for  purposes  of  E.xecutive 
Order  12866  and  therefore  has  not  been 
reviewed  by  0MB. 

Programs  Affected 

The  Catalog  of  Federal  Domestic 
Assistance  program  impacted  by  this 
action  is: 
10.768    Business  and  Industrial  Loans. 

Intergovernmental  Review 

As  set  forth  in  the  final  rule  and 
related  Notice  to  7  CFR  part  3015, 
subpart  V.  48  FR  29112,  June  24.  1983. 
Business  and  Industrial  Loans  are 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  FmHA  and 
RDA  conduct  intergovernmental 
consultation  in  the  manner  delineated 
in  FmHA  Instruction  1940-J. 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities." 

Civil  Justice  Reform 

This  document  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
It  is  the  determination  of  RDA  and 
FmHA  that  this  action  does  not  unduly 
burden  the  Federal  Court  System  in  that 
it  meets  all  applicable  standards 
provided  in  section  2  of  the  Executive 
Order. 

Environmental  Impact  Statement 

The  action  has  been  reviewed  in 
accordance  with  7  CFR  part  1940. 
subpart  G.  "Environmental  Program." 
FmHA  and  RDA  have  determined  that 
this  action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and, 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
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Public  Law  91-190.  an  Environmental 
Impact  Statement  is  not  required. 

Paperwork  Reduction  Act 

The  information  collection 
requirements. contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44  U.S.C. 
chapter  35  and  has  been  assigned  OMB 
control  number  0575-0029  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
Send  comments  regarding  this 
collection  of  information,  including 
suggestions  far  reducing  this  burden,  to 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (OMB# 
0575-0629),  Washington,  DC  20503. 
Please  send  a  copy  of  your  comments  to 
Jack  Holston,  Agency  Clearance  Officer, 
USDA,  FmHA.  Ag  Box  0743, 
Washington,  DC  20250. 

Discussion  of  the  Rule 

Business  and  Industry  Disaster  (BID) 
loans  guaranteed  under  the  authority  of 
the  Dire  Emergency  Supplemental 
Appropriations  Act  cover  costs  arising 
from  the  consequences  of  natural 
disasters,  such  as  Hurricanes  Andrew 
and  Iniki  and  Typhoon  Omar,  that  occur 
after  August  23,  1992,  and  receive  a 
Presidential  declaration.  Since  the 
legislative  authority  to  issue  guarantees 
under  BID  expired  on  September  30. 
1993,  a  deadline  of  July  31.  1993,  to  file 
applications  was  placed  in  the 
regulation.  This  was  intended  to  give 
RDA  staff  time  to  process  any 
applications  before  the  guarantee 
authority  expired.  Due  to  additional 
disasters  that  occurred  in  1993,  the 
application  deadUne  is  removed  to 
allow  additional  time  to  apply  for 
assistance. 

This  action  was  published  as  an 
interim  rule  in  the  Federal  Register  on 
August  3.  1993  (58  FR  41171),  with  a 
comment  period  ending  September  2. 
1993.  No  comments  were  received. 

List  of  Subjects  in  7  CFR  Part  1980 

Loan  programs — Business  and 
Industry — Rural  development 
assistance.  Rural  areas. 

Accordingly,  chapter  XVIII.  title  7.  . 
Code  of  Federal  Regulations,  is 
amended  by  adopting  the  interim  rule 
published  August  3,  1993  (58  FR 
41171),  as  a  final  rule  without  change. 

Dated:  April  28,  1994. 

Bob  J.  Nash. 

Under  Secretary,  Small  Community  and  Rural 
Development. 

IFR  Doc.  94-10884  Filed  5-5-94;  8:45  ami 

BILUNO  CODE  3410-pr-U 


FARM  CREDIT  ADMINISTRATION 
12  CFR  Part  608 

RIN  3052-AB02 

Collection  of  Claims  Owed  the  United 
States;  Effective  Date 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Notice  of  effective  date. 


ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  The  Farm  Credit 
Administration  (FCA)  published  a  final 
regulation  under  part  608  on  March  21. 
1994  (59  FR  13187).  The  final  regulation 
adds  12  CFR  part  608  to  provide 
procedures  for  the  FCA  to  administer 
claims  owed  to  the  United  States  arising 
from  activities  under  FCA  jurisdiction. 
In  accordance  with  12  U.S.C.  2252,  the 
effective  date  of  the  final  rule  is  30  days 
from  the  date  of  publication  in  the 
Federal  Register  during  which  either  or 
both  Houses  of  Congress  are  in  session. 
Based  on  the  records  of  the  sessions  of 
Congress,  the  effective  date  of  the 
regulations  is  May  6, 1994. 
EFFECTIVE  DATE:  The  regulation  adding 
12  CFR  part  608,  published  on  March 
21,  1994  (59  FR  13187)  is  effective  May 
6. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  J.  Hays.  Policy  Analyst,  Office  of 
Examination,  Farm  Credit 
Administration.  McLean,  Virginia 
22102-5090.  (703)  883-4498,  TDD 
(703)  883^444,  or 
Philip  J.  Shebest,  Senior  Attorney. 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean, 
Virginia  22102-5090,  (703)  883-4020, 
TDD  (703)  883^444. 

Authority:  12  U.S.C.  2252(a)(9)  and  (10). 

Dated:  May  3, 1994. 

Nan  P.  Mitchem, 

Acting  Secretary,  Farm  Credit  Administration 
Board. 

IFR  Doc.  94-10995  Filed  5-5-94;  8:45  am) 

BILLING  CODE  670S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  94-NM-67-AD;  Amendment 
39-8910;  AD  94-10-03] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-1 1  and  MD-1 1 F 
Series  Airplanes  Equipped  With 
Honeywell  Flight  Management 
Computers 

AGENCY:  Federal  Aviation 
Administration.  DOT. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  and  MD-1  IF 
series  airplanes.  This  action  requires 
deactivation  of  the  Visual 
Omnidirectional  Receiver/Localizer 
(VOR/LOC)  option  by  revising  the 
program  pin  wiring  for  the  Flight 
Management  Computer/Flight  Control 
Computer  (FMC/FCC).  This  amendment 
is  prompted  by  reports  of 
uncommanded  roll  mode  changes  on 
these  airplanes  during  takeoff  and 
landing  due  to  incorrect  initialization  of 
VOR/LOC  logic  within  the  FMC.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  the  airplane  fiom 
deviating  from  its  intended  flight  path 
due  to  an  uncommanded  change  in  the 
course  of  direction. 
DATES:  Effective  on  May  23,  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  23. 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  5.  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
57-AD,  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4055. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California 
90801-1771,  Attention:  business  Unit 
Manager,  Technical  Administrative 
support,  Dept.  L51.  M.C.  2-98.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW..  Renton, 
Washington:  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  Transport 
Airplane  Directorate,  3229  East  Spring 
Street.  Long  Beach.  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Natalie  Phan-Tran,  Aerospace  Engineer. 
Systems  &  Equipment  Branch,  ANM  - 
130L.  Los  Angeles  Aircraft  Certification 
Office.  FAA,  Transport  Airplane 
Directorate,  3229  East  Spring  Street. 
Long  Beach,  California  90806-2425; 
telephone  (310)  988-5343;  fax  (310) 
988-5210. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  of  uncommanded 
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roll  mode  changes  that  have  occurred  on 
McDonnell  Douglas  Model  MD-11 
series  airplanes  during  takeoff  and 
landing.  The  airplanes  involved  in  these 
incidents  have  been  equipped  with 
Honeywell  Flight  Management 
Computers  (FMC)  having  part  numbf  rs 
4059050-907  and  4059050-908.  The 
incidents  occurred  when  these  FMCs 
were  operating  with  the  Visual 
Omnidirectional  Receiver/Tocalizer 
(VOR/LOC)  option  selected. 

Investigation  revealed  that  these 
incidents  of  uncommanded  roll  mode 
changes  were  caused  by  one  of  the  two 
FMCs  not  automatically  resetting  or 
clearing  all  VOR  mode  logic  upon 
landing.  If  the  VOR  mode  was  selected 
on  the  previous  inboimd  flight,  and  if 
this  VOR  mode  is  not  automatically 
cleared  after  the  airplane  lands,  the  V'OR 
logic  may  remain  valid  (in  operation)  in 
one  of  the  two  FMCs  onboard  the 
airplane.  If,  during  a  subsequent  flight. 
the  autoflight  system  is  engaged  to  ihe 
FMC  that  still  has  the  valid  VOR  logic 
(either  by  disconnecting  the  aatopilot 
(.\P)  or  by  swapping  autopilots  (API  to 
AP2,  or  vice  versa)  with  the 
"AUTOFLIGHT"  switch),  that  FMC  will 
automatically  command  the  airplane 
into  a  VOR  roll  mode.  The  airplane  will 
then  follow  this  VOR  mode  logic 
guidance  and  fly  in  a  direction  not 
plaimed  by  the  flight  crew.  Such  an 
uncommanded  change  in  course 
direction,  if  not  corrected,  could  result 
in  the  airplane  deviating  from  its 
intended  flight  path. 

The  FAA  nas  reviewed  and  approved 
McDonnell  Douglas  MD-11  Alert 
Service  Bulletin  A34-55,  dated  April 
22, 1994.  that  describes  procedures  for 
deactivating  the  VOR/LOC  option  on  the 
subject  HoneyTA'ell  FMCs  by  removing 
the  VOR/LOC  pin  from  the  Flight 
Management  Computer/Flight  Control 
Computer  (FMC/FCC)  configuration 
plug  on  the  main  avionics  rack.  This 
procedure  will  minimize  the  possibility 
of  uncommanded  roll  mode  changes. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Model  MD-1 1  and 
NID-llF  series  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  the  airplane  from  deviating 
from  its  intended  flight  path  due  to  an 
uncommanded  change  in  the  course  of 
direction.  This  AD  requires  deactivating 
the  VOR/LOC  option  on  certain 
Honey-well  FMC's  by  removing  the 
VOR/LOC  pin  from  the  FMC/FCC 
configuration  plug  on  the  main  avionics 
rack.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Since  a  situation  exists  tnat  requires 
the  immediate  adoption  of  this 


regulation,  it  is  found  that  notice  and 
opportunity  for  prior  pubhc  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effuclive  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  conxments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modifv'  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA -public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-57-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 


action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulator}'  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  .Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3*-AtRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  foUows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-10-03  McDonnell  DougUc:  Amendment 
39-8910.  Docket  94-NM-57-AD. 

Applicability:  Model  MD-11  and  MD-IXF 
series  airplanes;  equipped  with  Hone\-N*-ell 
Flight  Management  Computers  having  part 
numbers  4059050-907  or  4059050-908, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  {weviously. 

To  prevent  the  airplane  from  deviating 
from  its  intended  flight  petli  due  to  an 
uncommanded  change  in  the  course  of 
direction,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  deactivate  the  Visual 
Omnidirectional  Receiver.'Localizer  (V'OR/ 
LOC)  option  by  removing  the  VOR/LOC  pin 
from  the  Flight  Management  Computer/Flight 
Control  Computer  (FMC/FCC)  configuration 
plug  on  the  main  avionics  rack,  in 
accordance  with  McDonnell  Douglas  MD-11 
Alert  Service  Bulletin  A34-55,  dated  April 
22,  1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Avitmics 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 


r..V  -'^ 
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Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &x)m  the  Los  Angeles  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  withisections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  deacti\iation  procedure  shall  be 
done  in  accordance  with  McDonnell  Douglas 
MD-11  Alert  Service  Bulletin  A34-55,  dated 
April  22,  1994.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  P.O.  Box  1771,  Long  Beach, 
California  90801-1771,  Attention;  business 
Unit  Manager,  Technical  Administrative 
support,  Dept.  LSI,  MC.  2-98.  Copies  may  be 
mspected  at  the  FAA,  Transport  Airplane' 
Directorate,  1601  Lind  Avenue.  S\V.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  Transport 
Airplane  Directorate,  3229  East  Spring  Street, 
Long  Beach,  California;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NVV.,  suite  700,  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
May  23,  1994.  I 

Issued  in  Rento  i\  Washington,  on  April  29 
1994. 

James  V.  Devajiy, 

Acting  Manager,  "hvnsport  Airplane 
Directorate,  Aircrcift  Certification  Senice. 
IFR  Doc.  94-10776  Filed  5-5-94;  8;45  am! 

BILLING  CODE  4S10-1!MJ 


14  CFR  Part  71 

[Airspace  Docket  No.  92-ASO-22J 

Alteration  of  Jet  Routes;  FL 

AGENCY:  Federal  Aviation 
Administration  (iFAA),  DOT. 
ACTION:  Final  rulia. 


SUMMARY:  This  action  alters  the 
descriptions  of  several  jet  routes  in 
Florida.  Alteration  of  the  current  jet 
route  structure  between  Charleston,  SC, 
Ormond  Beach,  FL,  Savannah.  GA,  and 
Craig,  FL,  will  enhance  safety  by 
increasing  separajtion  between  let 
Routes  J-79,  J-121,  J-174,  and  J-103 
and  the  western  boundary  of  Warning 
Areas  \V-157,  VV-158,  and  \V-159. 
EFFECTIVE  DATE:  0901  LTTC,  June  23 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  W.  Thomas.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-9230. 


SUPPLEMENTARY  INFORMATION: 
History 

On  April  5.  1993.  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  alter  the 
descriptions  of  several  jet  routes  in 
Florida  (58  FR  17541).  An  increase  in 
the  separation  of  the  current  jet  route 
structure  between  Charleston,  SC. 
Ormond  Beach.  FL.  Savannah,  GA,  and 
Craig.  FL.  from  the  western  boundary  of 
Warning  Areas  W-157,  W-158,  and  W- 
159  will  enhance  safety. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
One  comment  objecting  to  the  proposal 
was  received  from  the  Air  Transport 
Association  (ATA).  The  ATA  believes 
that  readjusting  the  boundaries  of  the 
warning  areas  is  a  better  option  for 
increasing  the  airspace  clearance 
between  the  jet  routes  and  the  warning 
areas  rather  than  creating  doglegs.  ATA 
contends  that  these  changes  will 
increase  route  mileage  approximately  .7 
nautical  miles,  which  translates  into 
increased  flight  times,  and  increased 
operating  costs  to  the  airline  industry. 
In  order  to  ensure  adequate  airspace 
separation  between  the  warning  areas" 
western  boundaries  and  Jet  Routes  J-79. 
J-121.  J-174.  and  J-103.  it  is  necessary 
to  realign  these  jet  routes.  Experience 
has  shown  that  during  the  winter 
months,  very  strong  westerly  winds 
exist  at  the  jet  route  altitudes  which  can 
cause  aircraft  to  rapidly  drift  east  of 
course  toward  the  western  boundaries  of 
the  warning  areas.  By  moving  the  jet 
routes  further  to  the  west,  this  action 
will  enhance  safety  by  increasing  the 
distance  from  the  warning  areas. 

Adjusting  the  boundaries  of  the 
warning  areas  is  not  a  feasible 
alternative  at  this  time.  Radar,  telemetry 
equipment,  and  other  range  resources 
are  strategically  located  based  on 
existing  warning  area  boundaries  in 
order  to  support  the  essential  military 
activity.  Relocation  of  these  resource's 
would  be  a  costly  and  lengthy  process. 
Therefore,  the  FAA  has  detemiined  that 
the  most  expeditious  and  cost-effective 
alternative  is  to  alter  the  current  jet 
route  structure.  Except  for  editorial 
changes,  and  the  previous  amendments 
to  Jet  Routes  J-79  and  J-174  (contained 
in  Airspace  Docket  No.  92-ANE-45; 
effective  May  27.  1993).  this  amendment 
is  the  same  as  that  proposed  in  the 
notice.  Jet  routes  are  published  in 
paragraph  2004  of  FAA  Order  7400.9A 
dated  June  17,  1993.  and  effective 
September  16.  1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The  jet 


routes  listed  in  this  document  will  be 
published  subsequently  in  the  Order. 
The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  alters  the 
descriptions  of  several  jet  routes  in 
Florida.  Alteration  of  the  current  jet 
route  structures  between  Charleston.  SC 
Ormond  Beach.  FL.  Savannah,  GA,  and 
Craig,  FL.  will  increase  separation  from 
the  western  boundary  of  Warning  Areas 
W-157.  W-158.  and  W-159  and  the  jet 
routes. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore  (1)  is  not  a 
■"significant  regulatory  action'"  under 
Executive  Order  12866;  (2)  is  not  a 
'"significant  rule"'  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulator)-  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air  ■ 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71.  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  lOfifg);  14  CFR 
11.69. 

§71.1    [AmendedJ 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993.  and 
effective  September  16. 1993,  is 
amended  as  follows: 

Paragraph  2004— fet  Routes 


J-51    [Revised] 

From  Craig,  FL;  INT  Craig  004°  and 
Savannah,  GA,  \97'  radials;  Savannah; 
Columbia,  SC;  INT  Columbia  042°  and  Flat 
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Rock.  VA,  212°  radials;  Flat  Rock; 
Nottingham.  MD;  Dapont.  DE.  to  Yardley.  NJ. 

«  *  *  *  • 

J-35    (Revised] 

From  Miami.  FL;  INT  Miami  335°  and 
Craig.  FL.  192"  radials;  Craig;  INT  Craig  004' 
and  Savannah.  GA.  197°  radials;  Savannah; 
Charleston,  SC;  Florence,  SC;  INT  Florence 
003°  and  Raleigh-Darham.  NC.  224°  radials; 
Raleigh-Durham;  INT  Raleigh-Durham  035° 
and  Hopewell.  VA,  234°  radiais,  Hopewell;  to 
INT  Hopewell  030°  and  Nottingham.  MD. 
174°  radials.  From  Sea  Isle.  N].  LNT  Sea  Isle 
050°  and  Hampton.  NY.  223°  radials; 
Hampton;  Providence.  Rl;  Boston.  MA; 
Kennt* bunk.  N4E;  Presque  Isle.  ME;  to  Mont 
ioli.  PQ,  Canada,  excluding  the  portion' 
within  Canada. 


J-79    (Revised] 

From  Key  West,  FL.  via  Miami.  FL;  Palm 
Beach.  FL:'Vero  Beach.  FL;  Orniond  Beach. 
FL;  INT  Ormond  Beach  356°  and  Savannah. 
GA.  184°  radials;  INT  Savannah  184°  and 
Charleston.  SC.  212°  radials;  Charleston;  Tar 
River,  NC:  Franklin.  VA;  Salisbury.  MD;  INT 
Salisbury  018°  and  Kennedy.  NT.  218" 
radials;  Kennedy;  INT  Kennedy  060°  and 
Nantucket.  MA.  254°  radials;  INT  Nantucket 
254°  and  Marconi.  MA.  205°  radials; 
Marconi;  INT  Marconi  006°  and  Bangor.  ME. 
206°  radials;  Bangor. 
*  •  *  •  • 

J-103    [Revised] 

From  Ormond  Beach.  FL;  INT  Ormond 
Beach' 356°  and  Savannah.  GA.  184°  radials; 
Savannah. 


1-121     [Revised] 

From  C-raig.  FL;  INT  Craig  016°  and 
Charleston.  SC.  212°  radials;  Charleston; 
Kinston.  NC;  Norfolk,  VA.  INT  Norfolk  023° 
and  Snow  Hill,  MD,  211°  radials.  Snow  Hill; 
Sea  Isle.  NJ;  INT  Sea  Isle  050°  and  Hampton. 
NY,  223°  radials;  Hampton,  Sandy  Point,  Rl. 
INT  Sandy  Point  031°  and  Kennebunk.  ME. 
190°  radials:  to  Kennebunk 


1-174    [Revised] 

From  Craig.  FL;  INT  Craig  016°  and 
Charleston.  SC.  212°  radials;  Charleston; 
Wilmington.  NC;  Dixon  NDB.  NC.  Norfolk, 
VA;  INT  Norfolk  023°  and  Snow  Hill.  MD, 
211°  radials;  Snow  Hill:  Hampton.  NY;  INT 
Hampton  069°  and  Marconi,  SVK.  228° 
radisls;  Marconi,  to  the  INT  of  Marconi  090° 
and  Nantucket,  M.A.  066°  radials.  Airspace 
below  FL  240  is  excluded  between  Snow  HUl 
and  lat.  3e'^45'00"N..  long  74°43'59"VV. 
Airspace  above  FL  410  is  excludKi  between 
Snow  Kill  and  Hampton 
*         •         •         •         • 

Issued  in  Washington.  DC.  on  April  28. 
1994. 

Harold  W.  Becker, 

Manager.  Airspace-Rules  and  Aeronjutical 
Information  Division 
!FR  Doc.  94-10957  Filed  5-5-94.  8r45  am) 

eiLUNO  CODE  4910-13-P 


14CFRPart71 

[Airspace  Docket  No.  94-AAL-02] 

Estabiishment  of  Class  E  Airspace; 
Saint  George  Island,  AK 

agency:  Federal  Aviation 
Administration  {FAA],  DOT. 
ACTION:  Final  rule. 

summary:  This  action  establishes  Class 
E  airspace  at  Saint  George  Island.  AK.  A 
Non-Directional  Beacon/Distance 
Measuring  Equipment  (NDB/DME) 
standard  instrument  approach 
procedure  (SL\F)  has  been  developed 
for  the  new  St.  George  Airport  at  Saint 
George  Island  Controlled  airspace 
extending  from  700  and  1200  feet  above 
ground  level  (AGL)  is  needed  for  aircraft 
executing  the  approach  and  departure 
procedures.  The  aroa  will  be  depicted 
on  aeronautical  charts  to  pro\-ide  a 
reference  for  pilots  operating  in  the  area. 
EFFECTIVE  DATE:  0901  UTC,  August  18, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Durand,  System  Management 
Branch.  AAL-531.  Federal  Aviation 
Administration.  222  \V.  7th  Ave.  »14, 
Anchorage.  AK.  99513-7587;  telephone 
number:  (907)  271-5898. 

SU1>P1.EMENTARY  INFORMATION: 

History 

On  February  23, 1994,  the  FAA 
proposed  to  amend  part  10  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace  at 
Saint  George  Island,  AK.  (59  FR  12874.) 
A  SIAF  was  being  developed  for  the 
New  St.  George  Airport  at  Saint  George 
Island.  The  proposal  was  to  add 
controlled  airspace  extending  from  700 
feet  and  1200  feet  AGL  for  Instrument 
Flight  RuLis  (IFR)  operations  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  enroute 
and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FA.A 
No  objections  to  the  proposal  were 
received. 

Airspace  reclassification,  in  effect  as 
of  September  16. 1993,  has  discontinued 
the  use  of  the  term  "transition  area," 
and  controlled  airspace  extending 
upward  from  700  or  1200  feet  above 
ground  level  is  now  Class  E  airspace. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700/1200  feet  or  more  above  ground 
level  are  published  in  Paragraph  6005  of 
FAA  Order  74O0.9.\  dated  June  17, 
1993,  and  eflective  September  16,  1993. 


which  is  incorporated  bv  reference  in  1 4 
CFR  71.1  (58  FR  36298:  July  6, 1993). 

The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  .Aviation  Regulations  establishes 
Class  E  airspace  at  Saint  George  Island. 
.AK,  to  provide  controlled  airspace  from 
700/1 200  feet  AGL  for  aircraft  executing 
the  NDB/DME  SlAP  and  departure 
procedures  into  and  out  of  the  New  St. 
George  Airport  at  Saint  George  Island. 

The  TAA  has  determined  tnat  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  .Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration- 
amends  14  CFR  part  71  as  follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authoritv:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  EO.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp  .  p.  389;  49  IJ.S  C.  106(g);  14  CFR 
11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993.  and 
effective  September  16. 1993.  is 
amended  as  follows: 

Paragraph  6005     Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
abow  the  surface  of  the  earth 

«         •         •  •  • 

A.\L  AK  ES  Saint  George  Island.  AK  [New] 

New  St.  George  Airport.  AK 
(lat.  56°34'42"N.  long.  169°39'42"W) 
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That  airspace  e 
feet  above  the 
radius  of  the  ? 
that  airspace  e 
feet  above  the 
of  the  New  St. 


xtfndii.g  upward  from  700 
St  rtface  within  a  6.6-mile 
Ne'  ^  S>.  Gec-rpe  Airport;  and 
ext  ;fi ding  upward  from  1,200 
siiface  within  a  10-roile  radius 
Gjprge  Airport. 


■Tnjfi 


Issued  in  Anclibrage,  AK,  on  April  26. 
1904. 

Willis  C.  Nelson 

Manager,  Air 

|FR  Doc.  94-109l5l6FiIed 

BILUNG  CODE  4913 -^3-M 


'ic  Division.  Alaska  Begion. 
5-5-?>4;  6:43  am] 


14CFRPart7^ 

{Airspace  Docket  No.  93-ANM-42] 

Amendment  to  Class  E  Airspace; 
Portland,  OR 

AGENCY:  Federal  Aviation 
Administratioi|{FAA).  DOT. 
ACTION:  Final  lUle. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  at  the  Portland  International 
Airport.  Portland.  OR.  Establishment  of 
a  new  instrument  approach  procedure 
requires  additional  controlled  airspace 
for  the  procedure.  The  Class  E  airspace 
will  be  depicted  on  aeronautical  charts 
for  pilot  reference  when  the  new 
approach  procedures  become  effective. 

EFFECTIVE  DATE:  0901  UTC.  June  23. 

1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland.  ANM-536.  Federal 
Aviation  Administration,  Docket  No. 
93-ANM-42. 1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 
Telephone:  (206)  227-2536. 

SUPPt-EMENTARY  INFORMATION: 

History 

On  Februar>'!23,  1994.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  amefnd  the  Class  E  airspace 
for  the  Portland  International  Airport. 
Portland.  OR  (59  FR  8568).  Except  for  a 
typographical  omission  of  one  lino  in 
the  descriptioii.  and  reconsideration  and 
deletion  of  another  line  in  the 
description,  this  rule  is  the  same.  No 
additional  airspace,  except  that  required 
for  the  new  procedure,  is  required  to 
compensate  fot  those  omissions  and 
deletions.  Interested  parties  were 
invited  to  participate  in  the  rulemaking 
process  by  subfnitting  such  v\Titten  data. 
views,  or  arguments  as  they  desired.  No 
comments  were  received. 

Airspace  reclassification,  in  effect  as 
of  September  16,  1993.  has  discontinued 
use  of  the  terms, "control  zone 
extension"  and  "transition  area." 
replacing  them,  with  the  designation 


"Class  E  airspace."  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  the  surface  of 
the  earth,  and  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  above 
ground  level,  are  published  in 
Paragraphs  6003  and  6005  respectively, 
of  FAA  Order  7400.9A  dated  June  17.' 
1993.  and  effective  September  16,  1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  as  of  September  16, 1993  (58 
FR  3G298;  July  6.  1993).  The  Class  E 
airspace  designations  hsted  in  this 
document  will  be  published 
subsequently  in  the  Order.  The 
coordinates  in  this  final  rule  are  in 
North  American  Datum  83. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  amends 
Class  E  airspace  at  Portland.  Oregon.  It 
will  provide  controlled  airspace  for  a 
new  instrument  approach  procedure  at 
the  Portland  International  Airport. 
Amendment  of  the  Class  E  airspace  will 
result  in  greater  safety  and  efficiency  at, 
and  in  the  vicinity  of,  the  airport.  The 
FAA  has  determined  that  this  regulation 
only  involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  "significant 
regulator^'  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulator)-  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Pari  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app  1348(a).  1354(a). 
1510;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  L'.S.C.  106(g);  14  CFR 
11.69. 


§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16. 1993.  is 
amended  as  follows: 

Paragraph  6003    Class  E  airspace  arpas 
designated  as  an  extension  to  a  Class  C 
surface  area 

•         •         •         »         » 

ASM  OR  E3  Portland.  OR  IRevisedl 

Portland  International  Airport,  OR 

(lat.  45°35'19'N..  long.  122°35'51'  \V.) 
Battleground  VORTAC.  WA 

(lat.  45°44'52"N..  long.  122"35'30"\V.) 
Portland  VOR/DME.  OR 

(lat.  45°35'37"N.,  long.  122"'36'23"\V.) 
Laker  NDB,  OR 

(lat.  45°32'29"N. 
OM 

(lat.  45°37'24"N. 


long.  122''27'44"\V.) 


long.  122°41'48"W.) 
Pearson  Airpark,  WA 

(lat.  45''37'14".\'.,  long.  122=39'23'W.) 
That  airspace  extending  upward  from  the 
surface  within  1.8  miles  each  side  of  the 
Battleground  VORTAC  180*  radial  extendijig 
from  the  5-mile  radius  of  Portland 
International  Airjxirt  to  3.1  miles  south  of  the 
VORTAC  and  within  2.2  miles  each  side  of 
the  Portland  Runway  lOR  ILS  localizer  west 
course  extending  from  the  5-mile  radius  of 
the  airport  to  0  9  miles  west  of  the  OM:  and 
that  airspace  within  3.8  miles  each  side  of 
the  Portland  VOR/DME  055°  radial  extending 
from  the  5-mile  radius  of  the  airport  to  19 
miles  northeast  of  the  VOR/DME.  and  that 
airspace  within  1.8  miles  north  and  2  7  miles 
south  of  the  299°  bearing  from  the  Laker 
NDB.  extending  from  the  5-mile  radius  to  the 
NDB.  excluding  the  airspace  within  the 
Portland-Troutdale,  OR,  Class  D  airspace  area 
during  the  dates  and  times  it  is  effective. 
*         «         *         *         ft 

Paragraph  6005  Class  E  airspace  extending 
upward  from  700  feet  or  more  abow  the 
surface  of  the  earth. 

***** 

AN'M  OR  E5  Portland,  OR  (Revised] 

Portland  International  Airport.  OR 

(lat.  45°35'19'N..  long.  122°3551"1V  ) 
Nevvburg  VORTAC,  OR 

(lat.  45°21'12"N..  long.  122°58'41"\V.) 
Corvallis  VOR/DME.  OR 

(lat.  45°29'58"N.,  long.  123''17'37  AV.) 
McMinPiVille  Municipal  Airport,  OR  ' 

(lat.  45°11'40"N.,  long.  123°0809"\V.) 

That  airspace  extending  upward  from  70U 
feet  above  the  surface  within  a  line  beginning 
at  iat.  45°59'59'N',  long.  123°30'04"W;  to  lat 
45°5959"N'.  long.  122'07'50"W;  thence  via  a 
6.25-mile  radius  centered  at  lat.  45°54'50"N, 
long.  122'02'50'W;  clock-wise  to  lat. 
45°49'40'N,  long.  121°58'00"\V:  thence  via  a 
line  to  lat.  45'46'30"N,  long.  1 22=04  00'  W. 
south  along  long.  122°04'00"\V;  bounded  on 
the  south  by  lat.  45''09'59".\',  and  on  the  we-if 
by  long.  123°30'04"\V,  and  within  a  4  3-mile 
radius  of  the  McMinnville  Municipal  Airfxii*. 
and  within  2  miles  each  side  of  the  Newburg 
VORTAC  extending  from  lat.  45°09  59"N.  to 
19.8  miles  southwest  of  the  NewbuiTg 
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VORTAC;  that  airspace  extending  upward 
from  1.200  feet  above  the  surface  bounded  on 
the  north  by  lat.  46''30'29"N.  extending  from 
2.7  miles  offshore  to  V-25.  and  on  the  east 
by  V-25,  on  the  south  bv  V-536  to  Corvallis 
VOR/DME,  thence  via  !at.  44°29'59"N,  to  a 
point  2.7  miles  offshore,  and  on  the  west  by 
a  line  2.7  miles  offshore  to  the  point  of 
beginning. 
***** 

Issued  in  Seattle,  Washington,  on  April  18, 
1994. 
Temple  H.  Johnson.  Jr.. 

iManager,  Air  Traffic  Division. 

|FR  Doc.  94-10955  Filed  5-5-94;  8:45  ami 

BILLING  CODE  4910-13-M 


14CFRPart71 

[Airspace  Docket  No.  94-AGL-1] 

Establishment  of  Class  E  Airspace; 
Morris,  IL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  near  Morris,  IL,  to 
accommodate  an  amended  Very  High 
Frequency  Omnidirectional  Range 
Station-Airport  (VOR-A)  instrument 
approach  procedure  to  Morris 
Municipal-James  R.  Washburn  Field 
Airport,  Morris,  IL.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  for 
Instrument  Flight  Rules  (IFR)  operations 
during  portions  of  the  terminal 
operation  and  u'hile  transiting  between 
the  enroute  and  terminal  environments. 
The  area  will  be  depicted  on 
aeronautical  charts  to  enable  pilots  to 
circumnavigate  the  area  in  order  to 
comply  with  applicable  Visual  Flight 
Rules  (VFR)  requirements. 

EFFECTIVE  DATE:  0901  UTC,  June  23, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Woodford,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Flaines,  Illinois 
60018.  telephone  (708)  294-7568. 

SUPPLEMENTARY  INFORMATION: 
History 

On  Tuesday,  February  8,  1994,  the 
FAA  proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace 
near  Morris,  IL,  (59  FR  5740).  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 


The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9A  dated  June  17,  1993,  and 
effective  September  16,  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  near  Morris.  IL,  to 
accommodate  an  amended  VOR-A 
instrument  approach  procedure  to 
Morris  Municipal-James  R.  Washburn 
Field  Airport,  Morris,  IL.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  for  IFR 
operations  during  portions  of  the 
terminal  operation  and  while  transiting 
between  the  enroute  and  terminal 
environments.  The  area  will  be  depicted 
on  aeronautical  charts  to  enable  pilots  to 
circumnavigate  the  area  in  order  to 
comply  with  applicable  VFR 
requirements. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necesscuy  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  wall  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U  S.C  106(g);  14  CFR 
11.69. 


§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993.  and 
effective  September  16,  1993,  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 

extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

AGL  IL  ES  Mcfrris.  IL  (New) 
Morris  Municipal-James  R.  Washburn  Field 
Airport.  IL 
(lat.  41°25'32"N.,  long.  88°25'07"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7  mile 
radius  of  the  Morris  Municipal-)ames  R. 
Washburn  Field  Airpwrt,  excluding  that 
airspace  which  overlies  the  Chicago,  IL.  Class 
E  airspace. 
***** 

Issued  in  Des  Plaines.  Illinois  on  April  20. 
1994. 

Roger  Wall. 

Manager.  Air  Traffic  Division. 

IFR  Doc.  94-10954  Filed  5-5-94;  8:45  am] 

BILLING  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  93-ANM-41] 

Establishment  of  Class  E  Airspace; 
Longmont,  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  the 
Class  E  airspace  at  the  Vance  Brand 
Airport,  Longmont,  CO.  Establishment 
of  a  new  instrument  approach 
procedure  requires  additional  controlled 
airspace  for  the  procedure.  Airspace 
reclassification,  in  effect  as  of 
September  16.  1993,  has  discontinued 
use  of  the  term  "transition  area." 
replacing  it  with  the  designating  "Class 
E  airspace."  The  Cla.9s  E  airspace  will  be 
depicted  on  aeronautical  charts  for  pilot 
reference  when  the  new  approach 
procedures  become  elfective. 
EFFECTIVE  DATE:  0901  UTC.  June  23 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland,  ANM-536,  Federal 
Aviation  Administration,  Docket  No. 
93-ANM-41,  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056; 
Telephone:  (206)  227-2536. 

SUPPLEMENTARY  INFORMATION: 

History 

On  February  18, 1994,  the  FAA 
proposed  to  amend  part  71  of  the 
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Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  the  Class  E  airspace 
for  the  Vance  Brand  Airport.  Longmont, 
Colorado  (59  FR  8149).  Interested 
parties  were  invited  to  participate  in  the 
rulemaking  process  by  submitting  such 
v\Titten  data,  views,  or  arguments  as 
they  desired.  NTjo  comments  were 
received. 

Airspace  reclassification,  in  effect  as 
of  September  16,  1993,  has  discontinued 
use  of  the  term  "transition  area."  end 
airspace  extending  upward  firom  700 
feet  above  ground  level  is  now 
designated  Class  E  airspace.  Class  E 
airspace  designations  for  airspace 
extending  upward  from  700  feet  above 
ground  level  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9.\  dated  June 
17,  1993,  and  effective  September  16. 
1993,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36298; 
July  6, 1993).  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 
The  coordinates  in  this  final  rule  are  in 
North  American  Datum  93. 

The  Rule  i 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  at  Longmont.  Colorado. 
It  will  provide  controlled  airspace  for  a 
new  instrument  approach  procedure  at 
the  Vance  Brand  Airport.  Establishment 
of  the  Class  E  airspace  will  result  in 
greater  safety  and  efficiency  at  and  in 
the  vicinity  of.  the  airport.  The  FAA  has 
determined  that  this  regulation  only 
involves  an  estabhshed  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessarj' 
to  keep  them  operationally  current.  It. 
therefore.  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  71  as  follows: 


PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510:  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389:  49  U.S.C.  106fg);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  the  Federal  A\iation 
Administration  Order  740C.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993.  and 
effective  September  16.  1993.  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  extending 
upward  from  700  feet  or  more  abow  the 
surface  of  the  earth. 

•  «         *         •         • 

ANM  CO  E5  Longmont.  CX)  (New) 
Vance  Brand  Airport,  CO 

(lat.  40°09'51N  •,  long.  105°09'4r'\V) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  the  Vance  Brand  Airport,  excluding 
the  Fort  Collins  and  Denver  International 
Airport,  Colorado.  Class  E  airspace. 

•  *         »         «         • 

Issued  in  Seattle.  Washington,  on  April  18. 
1994. 

Temple  H.  Johnson,  Jr.. 

Manager,  Air  Traffic  Division. 

IFR  Doc.  94-10953  Filed  5-5-94:  8  45  ami 

BILUNQ  CODE  4910-1 3-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AAL-OS] 

Modification  of  Class  D  Airspace  and 
Estat>lishment  of  Class  E  Airspace 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  action  modifies  the  Class 
D  airspace  areas  at  Adak.  Anchorage 
Merrill  Field.  Bethel.  Juneau.  Kenai. 
King  Salmon,  and  Kodiak,  AK.  by 
amending  the  areas'  effective  hours  to 
coincide  with  the  associated  control 
tower's  hours  of  operation.  This  action 
also  establishes  Class  E  airspace  at  these 
areas  when  the  associated  control  tower 
is  closed.  The  intended  effect  of  this 
action  is  to  clarify  when  two-way  radio 
commimication  with  these  air  traffic 
control  towers  is  required  and  to 
provide  adequate  Class  E  airspace  for 
instrument  approach  procedures  when 
these  control  towers  are  closed. 
DATES:  Effective  date— O901  U.T.C.,  June 
23,  1994.  Comment  date:  Comments 
must  be  received  on  or  before  June  23. 
1994. 


ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  AAL-530. 
Docket  No.  94-A.\L-05.  Federal 
Aviation  Administration,  222  West  7th 
Ave.  Box  14.  Anchorage.  AK  99513- 
7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Alaskan  Region  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division,  at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Durand,  System  Management 
Branch,  AAL-531,  Federal  Aviation 
Administration,  222  West  7th  Avenue 
#14,  Anchorage,  AK  99513-7587; 
telephone  number:  (907)  271-5898. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  in  the  form  of 
a  final  rule,  and  was  not  preceded  by 
notice  and  public  procedure,  comments 
are  invited  on  the  rule.  When  the 
comment  period  ends,  the  FAA  will  use 
the  comments  submitted,  together  with 
other  available  information,  to  review 
the  regulation.  If  the  FAA  receives  no 
adverse  comments  in  response  to  this 
action,  this  rule  will  become  effective 
on  the  date  specified  in  the  "DATES" 
section.  After  the  review,  if  the  FAA 
finds  that  further  changes  are 
appropriate,  it  will  initiate  rulemaking 
proceedings  to  amend  the  regulation 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  pverall  regulator}',  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  D  airspace 
areas  at  Adak.  Anchorage  Merrill  Field. 
Bethel.  Juneau.  Kenai.  King  Salmon,  and 
Kodiak,  AK.  by  amending  the  areas' 
effective  hours  to  coincide  with  the 
associated  control  tower's  hours  of 
operation.  This  action  also  establishes 
Class  E  airspace  at  these  areas  when  the 
associated  control  tower  is  closed.  Prior 
to  Airspace  Reclassification,  an  airport 
traffic  area  (ATA)  and  a  control  zone 
(CZ)  existed  at  these  airports.  However. 
Airspace  Reclassification,  effective 
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September  16, 1993,  discontinued  the 
use  of  the  term  "airport  traffic  area"  and 
"control  zone,"  replacing  them  with  the 
designation  "Class  D  airspace."  The 
former  CZ  was  continuous,  while  the 
former  ATA  was  contingent  upon  the 
operation  of  the  air  traffic  control  tower. 
The  consolidation  of  the  ATA  and  CZ 
into  a  single  Class  D  airspace 
designation  makes  it  necessary  to 
modify  the  effective  hours  of  the  Class 
D  airspace  to  coincide  with  the  control 
tower's  hours  of  operation.  The  action 
also  establishes  Class  E  airspace  during 
the  hours  the  control  tower  is  closed. 
The  intended  effect  of  this  action  is  to 
clarify  when  two-way  radio 
communication  with  these  air  traffic 
control  towers  is  required  and  to 
provide  adequate  Class  E  airspace  for 
instrument  approach  procedures  when 
these  control  towers  are  closed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  and  E  airspace 
designations  are  published  in 
Paragraphs  5000  and  6002,  respectively, 
of  FAA  Order  7400.9 A  dated  June  17, 
1993,  and  effective  September  16. 1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298;  July  6,  1993). 
The  Class  D  and  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 
Under  the  circumstances  presented,  the 
FAA  concludes  that  there  is  an 
immediate  need  to  modify  these  Class  D 
and  establish  these  Class  E  airspace 
areas  in  order  to  promote  the  safe  and 
efficient  handling  of  air  traffic  in  these 
areas.  Therefore,  1  find  that  notice  and 
public  procedures  under  5  U.S.C.  553(b) 
are  impracticable  and  contrary  to  the 
public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  bicorporation  by  reference. 
Navigation  (Air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16,  1993,  is 
amended  as  follows: 

Paragraph  5000 — General 

•         •         •         •         • 

AAL  AK  D  Adak,  AK  (Revisedj 
Adak  NAS  Airport,  AK 

(lat.  51°52'53"N,  long.  IzeosS'SO'W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  4.5-niile  radius  of  the  Adak  NAS 
Airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

AAL  AK  D  Anchorage  Merrill  Field.  AK 
[Revised] 

Anchorage  Merrill  Field,  AK 

(lat.  61''12'52"N,  long.  149°50'46"W) 
Elmendorf  Localizer 

(lat.  61''15'14"N.  long.  149''46'48"W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  line  beginning  at  the  mouth  of  Fish 
Creek,  thence  along  Fish  Creek  to  Northern 
Lights  Boulevard,  thence  direct  to  the 
intersection  of  Tudor  Road  and  the  New 
Sewasd  Highway,  thence  east  along  Tudor 
Road  to  its  intersection  with  Muldoon  Road, 
thence  north  along  Muldoon  Road  to  the 
Glenn  Highway,  thence  direct  to  the  mouth 
of  Ship  Creek,  thence  southwest  along  the 
southeast  shore  of  Knik  Arm  to  a  line  2  miles 
south  of  and  parallel  to  the  Elmendorf 
localizer  southwest  course,  thence  west  along 
that  line  to  a  line  direct  from  Point  McKenzie 
to  the  mouth  of  Fish  Creek;  thence  southeast 
along  that  line  to  the  point  of  beginning.  This 
Class  D  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  lime  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
AAL  AK  D  Bethel.  AK  (Re\  ised] 
Bethel  Airport,  AK 

(lat.  60°46'47"N,  long.  161°50'17"W) 
Bethel  VORTAC 

(lat.  60"'47'05"N,  long.  161''4927"W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,600  feet  MSL 


within  a  4.1-mile  radius  of  the  Bethel 
Airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
•         •         •         •         • 

AAL  AK  D  Juneau.  AK  [Revised] 

Juneau  International  Airport,  AK 

(lat.  58''21'18"N,  long.  134°34'34"VV) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2.500  feet  MSL 
within  a  3-mile  radius  of  the  Juneau 
International  Airport.  This  Class  D  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

AAL  AK  D  Kenai.  AK  [Revised) 

Kenai  Municipal  Airport,  AK 

(lat.  60''34'17"N,  long.  151'>14'52"W) 
Kenai  VOR/DME 

(lat  60°36'53"N,  long.  151''11'43"VV) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,600  feet  MSL 
within  a  5.2-mile  radius  of  the  Kenai 
Municipal  Airport;  excluding  the  airspace 
below  1,100  feet  MSL  beyond  4  miles  from 
Kenai  Municipal  Airport  extending  from  the 
312°  bearing  clockwise  to  the  348°  bearing 
from  the  Kenai  Municipal  Airport.  This  Class 
D  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
AAL  AK  D  King  Sahnon,  AK  [Revisedj 
King  Salmon  Airport,  AK 

(lat.  58°40'36"N,  long.  156°38'58"VV) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  5.2-mile  radius  of  the  King  Salmon 
Airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

AAL  AK  D  Kodiak.  AK  (Revised) 

Kodiak  Airport,  AK 

(lat.  57°45'00"N,  long.  152''29'38"W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,600  feet  MSL 
within  a  3.1-mile  radius  of  the  Kodiak 
Airport,  excluding  that  airspace  west  of  a  line 
1.8  miles  west  of  and  parallel  to  the  Kodiak 
Airport  Runway  18-36.  This  Class  D  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  he  continuously  published  in  the 
Airport/Facility  Directory. 
•         *         •         •         • 

Paragraph  6002— Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport 

■         •         •         •         • 

AAL  AK  E2  Adak.  AK  [New] 
Adak  NAS  Airport,  AK 

(lat.  51°52'53"N,  long.  1 76»38'50"VV) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
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within  a  4.5-mile  radius  of  the  Adak  NAS 
Airport.  This  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will  . 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

»  •  •  0  • 

A.\L  AK  E2  Anchorage  Merrill  Field,  AK 

[New] 
Anchorage  Merrill  field.  AK 

(lat.  61"12'52"N.  Jong.  149°5046"VV) 
Elmendorf  Localizer 

(lat.  enS'U  N,  long.  149"'46'48"VV) 
That  airspace  exter  (Jing  upward  from  the 
surface  to  and  including  2.S00  feet  MSL 
within  8  line  b«*gin  ing  at  the  mouth  of  Fish 
Creelc.  thence  alonj.Fish  Creek  to  Northern 
Lights  Boulevard,  ti(Bn(e  direct  to  the 
intersection  of  Tud  jjr  Road  and  the  New 
Seward  Highway,  t  *nce  east  along  Tudor 
Road  to  its  intersec:|on  with  MuJdoon  Rond. 
thence  north  along  Muldoon  Road  to  the 
Gler.Ti  Highway,  th  ir-ce  direct  to  the  mouth 
of  Ship  Creek.  then:jB  southwest  along  the 
southeast  shore  of  IChik  Am\  to  a  line  2  miles 
south  of  a.nd  paralli;!  to  the  Elmendorf 
localizer  southwest  course,  thence  west  along 
that  line  to  a  line  diject  from  Point  MrKenzie 
to  the  mouth  of  Fish  Creek;  thence  southeast 
along  that  line  to  trie  point  of  beginning.  This 
Class  E  airspace  area  is  effective  during  the 
specific  dates  and  limes  established  in 
advance  by  a  Notic^  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 

*  •         •         *         • 

AAL  AK  E2  Bethel  J  AK  [New! 
Bethel  Airport.  AK 

(lat.  60°46'47"N.  long.  lei-SO'lT'W) 
Bethel  VORTAC      ' 

(lat.  60°47'05"N.  long.  161''49'27"VV) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,600  feet  MSL 
within  a  4.1-mile  radius  of  the  Bethel 
Airport.  This  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Dinector>'. 

•  •         •         •         • 

AAL  AK  E2  luneau,  AK  [New] 
Juneau  International  Airport,  AK 

(lat.  58'21'18"N,  long.  134°34'34"VV) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  3-miIe  radius  of  the  Juneau 
International  Airport.  This  Class  E  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
AAL  AK  E2  Kenai.  AK  [New] 
Kenai  Municipal  Airport,  AK 

(lat.  60»34'17"N.  Jong.  151°14'52"VV) 
Kenai  VOR/DME 

(lat.  60°36'53"N,  long.  ISloil^S'W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,600  feet  MSL 
within  a  5.2-mile  radius  of  the  Kenai 
Municipal  Airport;  excluding  the  airspace 
below  1.100  feet  MSL  beyond  4  miles  from 


the  Kenai  Municipal  Airport  extending  from 
the  312°  bearing  clockwise  to  the  348° 
bearing  from  the  Kenai  Municipal  Airport. 
This  Class  E  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen,  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 

*  •         •         •         • 

AAL  AK  E2  King  Salmon,  AK  [New] 

King  Salmon  Airport.  AK 

Cat.  58°40'36"N,  long.  156'38'58"\V) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2.500  feet  MSL 
within  a  5.2-mile  radius  of  the  King  Salmon 
.Airport.  This  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
.Mrport/Faciiity  Directory. 
AAL  AK  E2  Kodiak,  AK  [New] 
Kodiak  .\irport,  AK 

(lat.  57"45  00-N.  long.  152'"-29'38'\V) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,600  feet  MSL 
within  a  3.1-mile  radius  of  the  Kodiak 
.Airport,  excluding  that  airspace  west  of  a  line 
1.8  miles  west  of  and  parallel  to  Llie  Kodiak 
Airport  Runway  18-36.  This  Class  E  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  .Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
.Mrport/Facility  Directory. 

•  •         •         •         » 

Issued  in  Anchorage.  AK.  on  April  26. 
1994. 

Willis  C.  Nelson, 

Manager.  Air  Traffic  Division,  Alaskan 
Rvgion. 

IFR  Doc.  94-10952  Filed  5-5-94;  8:45  am) 

BILLING  CODE  4910-13-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 
RIN  3084-AA26 

Rule  Concerning  Disclosures  of 
Energy  Consumption  and  Water  Use 
Information  About  Certain  Home 
Appliances  and  Other  Products 
Required  Under  the  Energy  Policy  and 
Conservation  Act;  Range  of 
Comparability  for  Clothes  Washers 

agency:  Federal  Trade  Commission. 
action:  Final  rule. 

SUMMARY:  The  Federal  Trade 
Commission  announces  that  the  present 
ranges  of  comparability  for  clothes 
washers  will  remain  in  effect  until  new 
ranges  are  published.  Under  the 
Appliance  Labeling  Rule,  each  required 
label  on  a  covered  appliance  must  show 
a  range,  or  scale,  indicating  the  range  of 
energy  costs  or  efficiencies  for  all 
models  of  a  size  or  capacity  comparable 


to  the  labeled  model.  The  Commission 
publishes  the  ranges  annually  in  the 
Federal  Register  if  the  upper  or  lower 
limits  of  the  range  change  by  15%  or 
more  from  the  previously  published 
range.  If  the  Commission  does  not 
publish  a  revised  range,  it  must  publish 
a  notice  that  the  prior  range  will  be 
applicable  until  new  ranges  are 
published.  The  Commission  is  today 
announcing  that  the  ranges  published 
on  April  16,  1991,  will  remain  in  effect 
until  new  ranges  are  published. 
EFFECTIVE  DATE:  May  6,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Mills.  Attorney,  202-326-3035, 
Division  of  Enforcement,  Federal  Trade 
Commission.  Washington,  DC  20530. 
SUPPLEMENTARY  INFORMATION:  On 
November  19.  1979.  the  Commission 
issued  a  final  rule,'  pursuant  to  section 
324  of  the  Energy  Policy  an 
Conservation  Act  of  1975,2  covering 
certdin  appliance  categories,  including 
clothes  washers.  The  rule  requires  that 
energy  costs  and  related  information  be 
disclosed  on  labels  and  in  retail  sales 
catalogs  for  all  clothes  washers 
presently  manufactured.  Certain  point- 
of-sale  promotional  materials  must 
disclose  the  availability  of  energy  UFage 
information.  If  a  clothes  washer  is 
advertised  in  a  catalog  from  which  it 
may  be  purchased  by  cash,  charge 
account  or  credit  terms,  then  the  range 
of  estimated  annual  energy  costs  for  the 
product  must  be  included  on  each  page 
of  the  catalog  that  lists  the  product.  The 
required  disclosures  and  all  claims 
concerning  energy  consumption  made 
in  writing  or  in  broadcast 
advertisements  must  be  based  on  the 
results  of  test  procediu-es  developed  by 
the  Department  of  Energy,  which  are 
referenced  in  the  rule. 

Section  305.8(b)  of  the  rule  requires 
manufacturers  to  report  the  energy 
usage  of  their  models  annually  by 
specified  dates  for  each  product  type.s 
Because  the  costs  for  the  various  types 
of  energy  change  yearly,  and  because 
manufacturers  regularly  add  new 
models  to  their  lines,  improve  existing 
models  and  drop  others,  the  data  base 
from  which  the  ranges  of  comparability 
are  calculated  is  constantly  changing. 

To  keep  the  required  information  in 
line  with  these  changes,  under  §  305.10 
of  the  rule,  the  Commission  publishes 
new  ranges  (but  not  more  often  than 
annually)  if  an  analysis  of  the  new  data 
indicates  that  the  upper  or  lower  limits 
of  the  ranges  have  changed  by  more 
than  15%  Otherwise,  the  Commission 


<  44  FR  66466.  16  CFR  Pan  305. 
2  Pub.  L.  94-163.  89  Stat  871.  42  L'.S.C.  6294  ft 
spq 

'  Reports  for  clothes  wa.i.hers  are  due  by  March  1. 
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publishes  a  statement  that  the  prior 
range  or  ranges  remain  in  effect  for  the 
next  year. 

The  annual  reports  for  clothes 
washers  have  been  received  and 
analyzed  and  it  has  been  determined  to 
retain  the  ranges  that  were  published  on 
April  16,  1991. ■•  In  consideration  of  the 
foregoing,  the  present  ranges  for  clothes 
washers,  which  were  based  on  a 
national  avtrage  electric  rate  of  8.24 
tents  per  kilowatt  hour  and  a  national 
average  natural  gas  rate  of  60.54  cents 
per  therm,  will  remain  Ln  effect  until  the 
Commission  publishes  new  ranges  for 
these  products. 

List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation, 
Household  appliances.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

The  authority  citation  for  part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6294. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
|FR  Doc.  94-10936  Filed  5-5-94;  8:45  am) 

BiLUNQ  CODE  87SO-01-M 


DEPARTME^fr  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 
[DocKet  No.  RM93-4-001] 

Standards  for  Electronic  Bulletin 
Boards  Required  Under  Part  284  of  ttie 
Commission's  Regulations 

Issued:  May  2. 1994. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule;  order  on  rehearing. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  an  order  on  rehearing  of  its  final 
rule  that  adopted  regulations  to 
standardize  the  content  of,  and 
procedures  for  accessing,  information 
relevant  to  the  availability  of  service  on 
interstate  pipelines.  The  Commission  is 
granting  rehearing  on  one  issue:  the 
requirement  to  provide  file  downloads 
in  an  ASQI  flat  file  format. 
DATES:  The  implementation  date  for  the 
regulations  published  on  January  5, 
1994  (59  FR  516)  is  June  1, 1994,  except 
when  specified  otherwise. 


ADDRESSES:  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 


NE. 


Washington,  EX:  20426. 


«56FR  15274. 


FOR  FURTHER  INFORMATION  COtnACT: 
Michael  Coldenberg,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  (202)  208-2294. 
Marvin  Rosenberg,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426.  (202) 
208-1283. 
Brooks  Carter.  Office  of  Pipeline  and 
Producer  Regulation,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC. 
20426,  (202)  208-0666. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3104,  941  North  Capitol  Street 
NE.,  Washington  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
hill  text  of  this  notice  will  be  available 
on  CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  3104, 
941  North  Capitol  Street  NE., 
Washington  EX]  20426. 
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B.  Business  Practice  Standards 
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Before  Commissioners:  Elizabeth 
Anne  Moler,  Chair;  Vicky  A.  Bailey, 
James  J.  Hoecker,  William  L.  Massey. 
and  Donald  F.  Santa.  Jr. 

Standards  for  electronic  bulletin 
boards  required  under  part  284  of  the 
Commission's  Regulations.  Docket  No. 
RM93-4-001. 

Order  No.  563-A 

Order  on  Rehearing 

Issued  May  2,  1994. 

I.  Introduction 

In  Order  No.  563.'  the  Commission 
adopted  a  final  rule  requiring  the 
standardization  of  information  relating 
to  transportation  of  natural  gas  across 
the  interstate  pipeline  grid.  The 
standards  adopted  by  the  Commission 
reflected  the  consensus  agreements 
reached  by  the  natural  gas  industry 
through  a  series  of  informal  conferences 
established  by  the  Commission.  Under 
these  standards,  pipelines  will  have  to 
provide  access  to  the  required 
information  both  on  their  Electronic 
Bulletin  Boards  (EBBS)  and  through 
files  which  users  can  download  from 
the  pipelines'  computers  to  their  own 
computers.  Pipelines  are  required  to 
implement  the  requirements  of  this  rule 
by  June  1, 1994,  except  for  the 
requirements  regarding  a  common  code 
for  gas  transaction  points  which  are  to 
be  implemented  by  November  1. 1994. 

Nineteen  parties  have  sought 
rehearing  or  clarification  regarding  some 
of  the  requirements  of  the  rule  and  the 
standards  and  commimication 
protocols.2  The  Commission  grants 
rehearing  on  one  issue,  downloads  in  a 
standardized  ASCII  flat  file  format.  The 


1  Standards  For  Electromc  Bulletin  Boatds 
Required  Under  Part  284  Of  The  Conunission's 
Regulations.  Order  No.  563.  59  FR  516  (Jan.  5. 
1994),  m  FERC  Stats,  h  Regs.  Preambles  1 30,988 
(AfW  23.  »999). 

3Th«  parties  seeking  rehearing  and  ctarirtcation 
are  Hsted  in  Appendix  A. 
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Commission  had  required  pipelines  to 
provide  for  file  downloads  in  two 
formats:  The  first  complied  with 
established  communication  standards 
and  protocols  for  Electronic  Data 
Interchange  (EDI)  and  the  second  would 
have  required  that  downloads  be  made 
available  in  a  standardized  ASCII  flat 
file  specified  by  the  Commission.  The 
Commission  agrees  with  those  seeking 
rehearing  that  the  future  of 
communications  in  the  industry  will  be 
enhanced  by  the  development  of  one 
industry  standard  based  on  established 
communication  standards  and 
protocols,  rather  than  by  promulgation 
of  a  second  non-standardized 
methodology'  that  has  significant 
disadvantages  compared  with  EDI.  The 
Commission  also  clarifies  the 
requirements  of  the  rule  and  the 
protocols  as  discussed  below. 

II.  Background  and  Summary  of  Order 
No.  563  1 

In  Order  No.  636,'  the  Commission 
required  pipefines  to  establish  EBBs  to 
provide  shippers  with  equal  and  timely 
access  to  relevant  Information  about  the 
availability  of  service  on  their  systems, 
including  service  available  through 
capacity  release  transactions  and  firm 
and  interruptible  capacity  available 
directly  from  the  pipeline.*  The 
Commission  recognized  that  the 
efficiency  of  capacity  allocation  would 
be  enhanced  by  standardizing  both  the 
content  of  capacity  release  information 
and  the  methods  by  which  shippers 
could  access  that  information.' 

To  facilitate  the  development  of 
industry  standards,  the  Commission 
established  informal  conferences 
between  the  staff  and  all  interested 
members  of  the  gas  industry.  The 
participants  at  these  conferences 
divided  their  efforts  into  five  Working 
Groups.6  The  Wocking  Groups 


'  Pipeline  Service  Obligations  and  Revisions  to 
Regulations  Governing  Self-Implementing 
Transportation;  and  Regulation  of  Natural  Cas 
Pipelines  After  Partial  Wellhead  Decontrol.  57  FR 
13267  (Apr.  16.  1992).  in  FERC  Stats.  &  Regs. 
Preambles  1  30.939  (Apr.  8.  1992).  order  on  Kb'g. 
Order  Na  636-A.  57  FR  36128  (Aug.  12.  1992).  in 
FERC  Stats,  k  Regs.  Preambles  1  30.950  (Aug.  3. 
1992).  order  on  reh'g.  Order  No.  636-B.  57  FR 
57911  (Dec.  8,  1992).  61  FERC  1  61.272  (1992). 

•  18  CFR  284.8(b)(3)(4).  284.9(3)(4). 

'Order  Na  638-A.  m  FERC  Stats,  i  Regs. 
Preambles  at  30,549. 

•Working  Group*  1  and  2  were  responsible  for 
developing  data  sets  setting  forth  the  information 
concerning  available  capacity.  Working  Group  3 
was  responsible  for  developing  standards  relating  to 
business  transaaions  between  pipelines  and  their 
customers  unrelated  to  the  sale  or  release  of 
capacity.  Working  Group  4  was  responsible  for 
developing  a  set  of  communication  protocols 
governing  the  dissemination  of  the  information. 
Working  Group  5  was  responsible  for  developing 
codes  (o  identify  companies  and  common 
transaction  points. 


submitted  a  series  of  reports  to  the 
Commission  summarizing  their 
deliberations  and  the  agreements 
reached.  The  Commission  noticed  these 
reports  and  provided  an  opportunity  for 
public  comment. 

The  final  rule  adopted  the  consensus 
agreements  reached  by  the  industry  in 
the  Working  Groups,  with  only  slight 
modifications.  Sections  284.8(b)(5)  and 
284.9(b)(4)  require  pipelines  to  provide 
standardized  information  relating  to 
firm  and  interruptible  service  on  their 
EBBs  and  to  provide  users  with  the 
ability  to  download  the  standardized 
information  in  compliance  with 
standardized  procedures  and  protocols. 
The  rule  provides  that  the  details  of  the 
required  information,  procedures,  and 
protocols  will  be  made  available  in  a 
document  entitled  "Standardized  Data 
Sets  and  Communication  Protocols," 
which  will  be  available  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch. 

The  standardized  data  sets  specify  the 
information  concerning  capacity 
availability  that  pipelines  must  provide 
both  on  their  on-line  EBBs  and  through 
downloadable  files.^  This  information 
includes  offers  to  sell  firm  capacity 
(either  by  the  pipeline  or  releasing 
shippers),  bids  for  capacity,  awards  of 
capacity,  withdrawals  of  capacity  offers 
and  bids,  operationally  available  {i.e.. 
interruptible)  and  unsubscribed  firm 
capacity,  and  system-wide  notices.  In 
addition,  the  Commission  established  a 
mechanism  for  creating  a  common  code 
data  base  for  identifying  pipeline 
transaction  points,  such  as  receipt  and 
delivery  points. 

The  communication  protocols 
establish  principles  and  procedures 
relating  to  the  operation  of  pipeline 
EBBs  and  the  provision  of 
downloadable  files  to  users.  The  most 
important  of  these  protocols  is  the 
requirement  that  the  pipelines  provide 
dovkTiloadable  files  that  conform  to  the 
standards  for  Electronic  Data 
Interchange  (EDI)  promulgated  by  the 
American  National  Standards  Institute 
(ANSI)  Accredited  Standards  Committee 
(ASC)  XI  2.8  In  addition  to  EDI.  the 


'On-line  EBB  refers  to  a  continuous  computer 
connection  between  a  pipeline  EBB  and  a  user's 
computer  in  which  the  information  from  the 
pipeline's  computer  is  displayed  visually  on  the 
user's  computer  and  the  user  can  enter  data  directly 
to  the  pipeline's  computer.  File  downloading  refers 
to  the  transfer,  in  computerized  format,  of  a  Hie 
from  the  pipeline's  computer  to  the  user's 
computer.  The  user  then  can  use  other  computer 
programs  to  manipulate  the  data  off-line  when  it  is 
not  connected  to  the  pipeline's  computer. 

■ASC  X12  standards  provide  an  electronic  data 
submission  capability  that  allows  computers  to 
exchange  information  over  communication  lines 
using  standardized  formats.  Since  the  ASC  Xl2 


Commission  had  required  the  pipelines 
to  provide  for  file  downloads  in  a 
standardized  ASCII  fiat  file  format,'*  but 
the  Commission  is  deleting  this 
requirement  on  rehearing. 

In  the  rule,  the  Commission 
recognized  that  as  pipelines  began  the 
process  of  implementing  the  data  sets. 
they  could  discover  problems  requiring 
modifications.  The  Commission  stated 
that  pipelines  should  communicate  any 
problems  to  the  Working  Groups,  which 
should  make  the  necessary* 
modifications  to  the  data  set  and  submit 
them  to  the  Commission  in  sufficient 
time  to  permit  implementation  of  the 
requirements  by  June  1, 1994. 

On  March  4,  1994,  Working  Groups  1 
&  2  filed  revised  capacity  release  data 
sets  and  an  implementation  guide  for 
dovmloading  tnese  data  sets  using  EDI. 
Public  notice  was  given  of  the  filing 
with  an  opportunity  for  comments.  By 
order  dated  April  1,  1994,  the 
Commission  accepted  the  revised  data 
sets  and  implementation  guide. 'o 

The  initial  Working  Group  reports 
included  a  nimiber  of  issues  on  which 
the  Working  Groups  had  not  yet  reached 
agreement.  In  the  Notice  of  Proposed 
Rulemaking  (NOPR),  the  Commission 
concluded  that  the  Working  Groups 
should  take  more  time  to  consider  these 
issues  and  try  to  reach  consensus.  The 
Commission  provided  that  the  Working 
Groups  submit  reports  on  these  matters 
to  the  Commission  by  February  1,  1994. 
In  Order  No.  563,  the  Commission 
foimd  that  resolution  of  these  issues 
should  await  the  February  1,  1994 
reports.  Nevertheless,  many  of  the 
requests  for  rehearing  and  clarification 
address  the  same  issues. 

The  Commission  has  received  a 
number  of  reports  from  the  Working 
Groups,  which  were  publicly  noticed 
with  an  opportunity  for  comments.'' 


transaaion  sets  provide  generic  data  groups 
applicable  to  a  range  of  potential  applications,  the 
transaction  sets  must  be  customized  to  individual 
applications  by  correlating  or  "mapping"  the 
specific  information  to  an  ASC  X12  transaction  set 
through  an  implementation  guide. 

»  ASai  refers  to  the  American  Standard  Code  for 
Information  Interchange,  a  code  for  character 
representation.  ASC  X12  downloads  also  use  ASCI] 
characters.  The  term  ASCII  flat  file  download  refers 
to  a  standardized  file  download  capability  that  does 
not  meet  the  requirements  of  the  ASC  X12 
standards. 

10  59  FR  16537  (Apr.  7.  1994).  67  FERC  1  61.006 
(1994). 

"Working  Croups  1  &  2  could  not  reach 
consensus  on  several  issues,  and  submitted  reports 
from  participants  on  the  following  issues:  proposals 
for  electronic  index  of  purchasers  which  would 
provide  information  about  the  capacity  rights  of 
firm  shippers,  position  papers  on  whether  to 
require  disclosure  of  aggregate  firm  and 
interruptible  nominations  at  pipeline  points,  and 
position  papers  on  the  metliods  for  recovering 

CoDtiouad 
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When  appropriate,  the  CommissioD  will 
address  these  issues  in  this  order  to 
provide  the  Working  Croups  with 
guidance  as  to  how  to  proceed. 

The  Commission  will  address  the 
issues  raised  by  the  rehearing  requests 
in  the  following  areas:  data  set 
implementation  and  maintenance; 
specific  information  included,  or 
proposed  to  be  included,  in  the  data  sets 
(operationally  available  capacity, 
unsubscribed  firm  capacity,  and  firm 
and  interruptible  flowing  volume); 
electronic  communication  issues  (ASCII 
flat  file  downloads,  file  uploads,  and 
subset  downloads);  conunon  codes  for 
companies  and  gas  transaction  points; 
additional  standards  for  an  Index  of 
Purchasers  and  non-capacity  business 
transactions;  and  proposals  relating  to 
the  method  for  recovering  the  costs  for 
implementing  standards. 

III.  Issues  Relating  to  Data  Set 
Implementation  And  Maintenance 

A.  Implementation  Date 

AER/MRT  contend  that  the  June  1. 
1994  implementation  date  places  too 
great  a  burden  on  the  pipelines,  because 
they  are  still  in  the  midst  of  refining 
their  restructured  services  and  the 
compliance  burden  falls  during  the 
critical  shoulder  months  between 
January  and  March.  They  suggest  a 
DecenuDcr  1, 1994  date.  In  particular, 
they  contend  that  they  require  the 
implementation  guide  for  the  ASC  Xl2 
data  sets  by  February  1, 1994,  and 
suggest  that,  if  that  date  is  not  met,  the 
June  1. 1994  date  should  be  relaxed. 

The  Commission  will  not  change  the 
implementation  date.  In  Order  No.  563, 
the  Commission  agreed  to  extend  the 
implementation  date  from  the  April  1, 
1994  date  proposed  in  the  NOPR  until 
June  1,  1994.  But,  with  this  extension, 
the  Conunission  expected  a  fully 
operational  set  of  standards  to  be  in 
place  by  June  1.  Working  Groups  1  and 
2  stated  in  their  comments  that  the  June 
1  date  can  be  met  if  the  ASC  XI 2 
implementation  guide  is  available  by 
March  1, 1994,  and  the  Working  Groups 
substantially  met  this  deadline,  filing 
the  data  sets  and  implementation  guide 
with  the  Conunission  on  March  4,  1994, 
with  public  notice  given  on  March  7, 
1994.  AER/MRT  is  the  only  party 


el«cUonic  commucication  costs.  Working  Gfoup  5 
submitted  reports  on  a  consensus  agreement  for 
implementing  a  common  code  for  company  names. 
Working  Croup  4  submitted  a  final  report  on 
communication  protocols  and  operational  logistics. 
Working  Group  3  submitted  a  report  containing  a 
proposal  for  implementing  standards  for 
nominations  and  confirmations  and  a  schedule  for 
developing  standards  for  other  busimms 
transactions.  Several  participants  also  submitted 
position  papers  on  the  issue  of  .ASCII  flat  file 
downleads. 


alleging  that  the  June  1  date  cannot  be 
met,  and  they  have  not  provided 
sufficient  justification  for  e.xtending  the 
date  further. 

B.  Periodic  Reports 

In  Order  ^io.  563,  the  Commission 
found  no  need  for  requiring  pipelines  to 
file  tariffs  specifying  how  they  would 
comply  with  the  rule  or  to  file  periodic 
reports  of  their  implementation 
progress.  UDC/AGD  renew  their  request 
that  pipelines  be  required  to  file 
periodic  reports.  Without  such  reports, 
they  maintain  no  formal  procedure 
would  exist  to  provide  information  on 
implementation  progress  or  problems. 
They  farther  claim  such  reports  would 
provide  useful  infonnation  about  the 
development  of  the  secondary  market 
and  the  interplay  between  interruptible 
and  released  capacity- 

The  Commission  denies  the  request 
for  rehearing.  As  stated  in  Order  No. 
563,  the  Commission  will  monitor 
implementation  of  the  rule  by  accessing 
the  pipelines'  EBBs,  continuing  to  hold 
industry  conferences,  and  by  examining 
complaints.  These  mechanisms  provide 
a  far  more  flexible  method  of  oversight 
than  attempting  to  specify  particular 
items  of  information  for  inclusion  in 
periodic  reports.  As  stated  earlier,  the 
Commission  is  committed  to  monitoring 
the  EBBs  and  the  implementation  of  the 
standards,  and  to  making  revisions 
when  needed. 

C.  Mechanism  for  Making  Revisions  to 
the  Data  Sets 

In  Order  No.  563,  the  Conunission 
recognized  that  the  standardization 
process  was  an  ongoing  one,  which 
would  require  revisions  and 
modifications  to  the  data  sets  and 
protocols  as  the  industry  obtains 
experience  with  operations  under  the 
standards.  The  Commission  stated  it 
would  continue  the  informal 
conferences  and  the  Working  Groups  as 
the  best  means  for  monitoring  the 
standards,  but  did  not  adopt  a  specific 
mechanism  for  implementing  proposed 
changes.  The  Commission  found  that  its 
determination  of  the  proper  method  for 
making  revisions  may  depend  on  the 
type  of  change  contemplated.  The 
Conunission  stated,  however,  that  in 
considering  proposed  changes,  it  would 
comply  with  the  Administrative 
Procedure  Act  (APA)  and  ensure  parties 
have  notice  and  an  opportunity  to 
comment  on  proposed  changes. 

Tenneco  Gas  asserts  that  providing  a 
mechanism  for  addressing  changes  to 
the  standards  is  critical  and  requests  the 
Conunission  to  adopt  a  specific 
mechanism  for  making  changes,  which 
is  both  flexible  and  re.sponsive.  KGPC 


contends  many  participants  are  unable 
to  commit  the  resources  to  remain 
actively  involved  in  the  Working  Group 
process  and  urges  the  Commission  to 
enstue  adequate  communication  to  the 
industry  of  proposed  changes  with  an 
opportunity  for  conunent.  AER'MRT 
similarly  request  clari.fication  that  the 
Ctimmission  will  comply  with  the  APA 
and  provide  notice  and  an  opportunity 
for  comment. 

The  Commission  recognizes  that  the 
standards  and  protocols  will  have  to  be 
te'.ised  and  that  a  flexible  mechanism  is 
needed  for  effectuating  such  changes. 
To  provide  the  needed  flexibihty,  the 
Commission  adopted  only  a  general 
regulation  referencing  the  separate 
standards  and  protocols  and  did  not 
include  those  standards  and  protocols 
in  the  Code  of  Federal  Regulations. 
However,  as  explained  in  Order  No. 
563,  the  Commission  cannot  commit  to 
one  method  for  making  revisions 
because  different  circumstances  may 
demand  different  procedural 
mechanisms;  for  example,  maintenance 
of  the  existing  data  sets  may  be  treated 
differently  than  implementation  of  new 
requirements.  As  stated  in  Order  No. 
563.  in  making  changes,  the 
Commission  will  adhere  to  the  APA  and 
provide  notice  and  an  opporttmity  for 
public  comment  before  implementing 
changes. 

The  Commission  will  clarify  that  the 
process  for  maintenance  of  the  data  sets 
promulgated  in  the  rule  will  be 
generally  the  same  as  the  process  used 
previously  to  ado(>t  the  revised  data  sets 
and  implementation  guide.  The 
Working  Groups  will  file  their  suggested 
changes,  which  will  be  noticed  v*riih  an 
opportunity  provided  for  comment.  To 
facilitate  discussion  or  improve 
understanding  of  proposed  changes. 
Commission  staff  may  convene  a 
technical  conference  to  review  the 
changes  with  the  indu.stry.  The 
Conunission  will  then  issue  an  order 
adoptirig  the  data  sets.  This  process  will 
enable  the  Commission  to  make  changes 
in  a  timely  fashion  while  still  preserving 
the  industry's  ability  to  comment  on  the 
changes.  The  Commission  also 
encourages  the  Working  Groups  to 
consider  other  methods  of  informing 
non-participants  of  impending  changes 
prior  to  filing  with  the  Commission  so 
that  the  Working  Groups  themselves 
will  be  able  to  avail  themselves  of  a 
broad  spectrum  of  input. 

While  the  Commission  recognizes  the 
need  to  revise  the  data  sets,  it  also 
recognizes  that  making  revisions  and 
changes  on  a  piecemeal  basis  may  be 
cumbersome  and  create  added 
programming  costs  for  both  the 
pipelines  and  those  obtaining 
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information  either  from  the  EBBs  or 
through  downloadable  files.  The 
Cnnimission  encourages  the  Working 
Cicups  to  con.sider  an  appropriate 
schedule  for  accumulating  and 
submitting  revisions. 

Teruieco  Gas  st  lies  it  did  not 
understand  that  t  ne  Working  Croups 
would  continue  i  Kdefinitely.  AER/MRT 
contend  that  the  'forking Groups 
provide  only  a  temporary  solution  and 
urge  the  Commiss  {on  to  recognize  the 
contemplated  Ga;  Industry  Standards 
Board  (GISB)  as  tJfie  appropriate  group  to 
handle  standards  development. 
Although  GISB  is,  still  in  its  formative 
stage,  AER/MRT  lecommend  the 
Commission  endorse  GISB  and  charge  it 
with  the  mission  of  hirther  standards 
development.  Columbia  Diblribution 
suggests  that  one  Working  Group  would 
be  more  efficient  than  the  current  five, 
because  the  participants  in  the  five 
Working  Groups  are  essentially  tlie 
same  and  one  Working  Group  would 
streamline  the  process. 

The  Commission  finds  that  some 
mechanism  for  COTisideration  and 
modification  of  the  standards,  whether 
GISB  or  the  Working  Groups,  must 
continue  into  the  future.  At  this  point, 
rehance  on  the  GISB  concept  is 
premature,  and  the  Commission  will 
continue  the  Working  Group  process 
which  has  worked  very  well  in 
developing  standards.  As  stated  in 
Order  No.  563,  the  Commission  will 
consider  the  GISB  concept  when  a  final 
proposal  has  been  developed  and  the 
Commission  can  consider  its  impact  on 
all  facets  of  the  gas  industry. 
Meanwhile,  the  Working  Groups  should 
not  delay  or  defer  development  of 
standards  in  anticipation  of  the 
implementation  of  GISB.  The 
Commission  will  leave  the  structure  of 
the  Working  Groups  to  be  resolved  by 
the  industry  at  the  Informal 
conferences.'^ 

D.  Operation  of  the  Data  Sets 

1.  Mandatory.  Optional,  and 
Conditional  Nature  of  the  Fields 

In  the  consensus  data  sets  adopted  by 
Order  No.  563,  data  fields  were 
denominated  as  mandatory,  optional, 
and  conditional.''  The  Commission 
found  that  the  rule  required  all 


'-  Ar  an  informnl  contrence  held  on  April  12, 
1994.  the  participants  did  decide  to  con.solidate  into 
one  VVoiking  Group.  Sef  Notice  of  Consolidation  of 
Eiertronic  Bulletin  Boaid  Working  c;^ou^».  issued 
.April  19.  1994.  The  Cortmission  expects  the 
combined  Working  Ooiip  to  adhere  to  the 
schedules  set  forth  in  the  rehearing  requftsts  end 
other  filings  gul>mitted  by  the  individual  Working 
Croups. 

"Conditional  fields  «r*  filled  only  wh<=n  a 
condition  in  another  field  is  met. 


pipelines  to  support  the  mandator}-  data 
fields.  Pipelines  would  choose  whether 
to  support  the  optional  fields,  unless 
they  were  required  to  support  these 
fields  by  their  tariff.  The  Commission 
a!r.o  stated  that  pipelines  were  required 
to  display  all  information,  whether 
mandatorv  or  optional,  on  their  on-hne 
EBBs. 

AER'MRT  seek  clarification  that  the 
Commission  was  standardizing  only  the 
information  to  be  provided  on  the  on- 
line EBBs,  not  the  format  in  which  the 
information  is  to  be  displayed  Others 
seek  clarification  about  the  display  of  all 
the  mandator)'  data  fields  on  the  on-line 
EBBs.'^  They  contend  certain 
mandatory  fields  in  the  downloadable 
data  sets  are  required  only  for  file 
transfers,  but  not  for  interactive,  on-line 
transactions.  They  assert  users  of  on- 
line EBBs  will  know  some  of  the 
information  in  the  mandator)^  fields 
without  having  it  displayed,  so  that 
required  posting  of  the  information  is 
unnecessar>'  and  will  only  clutter  the 
EBB  screens. '5  They  maintain  that  the 
only  requirement  should  be  that  the  on- 
line EBB  contain  information 
comparable  to  the  data  sets. 

KGPC,  PEC  Pipeline  Group,  and  AERJ 
MRT  also  request  clarification  that 
pipelines  are  not  required  to  display 
optional  information  on  their  on-line 
EBBs  unless  they  choose  to  do  so  or 
their  tariffs  require  the  display  of  that 
information.  NGC  requests  clarification 
that  pipelines  must  support  the 
conditional  fields. 

The  Commission  will  clarify  its 
requirements.  The  Commission  required 
all  pipelines  to  support  the  mandatory 
fields  because  Order  No.  563  included 
certain  substantive  requirements  that 
pipelines  may  not  previously  have  been 
required  by  their  restructuring  orders  to 
disclose  on  their  EBBs.  For  example,  not 
all  pipelines  may  be  providing  the 
information  found  in  the  operationally 
available  capacity  and  critical  notice 
data  sets  on  their  EBBs.  The  intent  of 
the  requirement  was  only  to  ensure  that 
the  downloadable  data  sets  and  the  on- 
line EBBs  conveyed  comparable 
information.  Accordingly,  the 
Commission  agrees  that  fields  not 
required  for  on-line  EBB  use  need  not  be 
displayed,  so  long  as  the  on-hne  EBB 
and  the  dov\Tiloadable  data  set  convey 
comparable  information. 


'^KGPC.  PEC  Pipeline  Group.  Tenr.pco  Gas. 
iVorkinj!  Groups  1  &  2. 

<»  Wo.-king  Groups  1  k  2  point  to  the  fields  for 
ra;e  schedule,  stand-alone  offer  indicator  (whether 
the  of^T  is  tied  to  another  offer),  and  otter  tv-pe 
(;ndicd-ir.g  the  type  of  capacity  being  offered)  as 
examples  of  information  that  would  be  imp'.icitiy 
known  to  usersof  on-line  EBBs  end  so  need  not  l)e 
ir.c'iided  on  the  EBB  display. 


Display  of  optional  fields  on  the  on- 
line EBB  must  take  place  when  silch 
fields  are  included  in  the  downloadable 
data  sets  (unless,  as  stated  above,  they 
are  not  necessar>'  for  on-line  use). 
Conditional  fields  must  be  supported  by 
the  pipelines  when  the  conditional  field 
is  dependent  on  information  in  a 
mandatory  field."  If  the  conditional 
field  is  predicated  on  the  response  to  an 
optional  field,  the  conditional  field  will 
have  to  be  supported  only  if  the 
pipeline  supports  the  optional  field. 

2.  Pipeline  Modification  of  the  Data  Sets 

In  Order  No.  563,  the  Co.T.mission 
stated  that  pipehncs  could  not  add 
fields  to,  or  delete  fields  fi-om,  the  data 
sets,  finding  that  standardization 
required  that  all  pipelines  use  the  same 
structure  for  downloading.  ASC  Xl2 
software  is  keyed  to  specific  fields  on 
the  implementation  guide,  and  the 
Commission  was  concerned  that  if 
pipelines  could  add  or  delete  fields, 
shippers'  software  could  not  interpret 
the  information.  The  Commission 
pointed  out  that  the  data  sets  were 
designed  fiexibly  to  accommodate 
special  release  offers  or  unique 
circumstances  by  including  fields  for 
special  terms  and  miscellaneous  notes 

KGPC  contends  EDI  permits  the 
addition  of  fields  without  inhibiting 
communication  with  parties  not  using 
the  additional  fields.  It  asserts  the 
Commission  should  not  unnecessarily 
inhibit  the  ability  of  the  pipelines  to 
customize  their  EDI  transactions  with 
trading  partners. 

Although  KGPC  is  correct  that  fields 
can  be  added  to  the  ASC  Xl2  data  sets 
without  affecting  the  ability  of  others  to 
use  the  original  version,  the 
Commission  is  concerned  that  if 
pipelines  routinely  add  fields,  the  result 
would  be  a  plethora  of  non-standard 
data  bases,  and  users  of  multiple 
pipeline  data  bases  could  have  difficulty 
ace  'ssing  information  that  others  could 
obtain,  i''  The  Commission,  therefore, 
will  not  permit  pipelines  to  add 
additional  fields. 

Working  Groups  1  &  2  are  concerned 
about  situations  in  which  the 
circumstances  facing  a  particular 
pipeline  do  not  fit  the  standardized 
format.  They  cite,  as  an  e.xample,  a 
mandatorj'  data  field  denominated  a 


''For  example,  the  prearranged  deal  field  is  a 
mandatory  field  requiring  a  yes/no  response 
Pipelines,  therefore,  must  support  all  the  fields 
conditioned  on  the  response  to  the  prearrar.ged  desi 
field. 

'"A  simple  example  would  be  a  standardized 
cara  set  with  30  items.  If  pipeline  1  added  d*xa  iitr:. 
31  and  pipeline  2  added  data  item  31  to  p.-ovide 
difierent  information,  a  user  of  both  pipelines 
would  be  unable  to  use  the  31st  data  item  b«;ause 
i's  m.eanir.g  would  not  be  standardized. 
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yes/no  (Y/N)  field  and  a  pipeline 
needing  a  third  category  (U)  for 
unknown.  They  suggest  the  following 
working  principle  for  dealing  with  these 
problems:  the  pipeline  will  make  a  good 
faith  effort  to  comply  with  the  data  sets, 
but  if  it  cannot,  it  must  explain  any 
discrepancies  and  seek  a  correction 
through  the  Working  Group  process. 

The  Commission  is  concerned  about 
pipelines  changing  the  meaning  of  data 
set  items.  While  the  addition  of  an 
unknown  element  for  a  field,  as 
Working  Group  1  &  2  suggest,  would 
seem  unlikely  to  cause  major 
communication  difficulties,  the 
Commission  cannot  determine  whether 
other  changes  in  meaning  might 
adversely  affect  those  seeking  to  obtain 
information  from  multiple  pipelines.'* 
Thus,  pipelines  should  make  every 
effort  to  use  the  data  sets  as 
promulgated,  for  instance,  using  a  "no" 
indicator  or  the  miscellaneous  note  field 
even  if  these  are  not  optimum  solutions. 
When  pipelines  encounter  difficulties  in 
using  the  standardized  data  sets,  they 
should  inform  the  Working  Groups  so 
that  revisions  can  be  considered.  Once 
changes  are  received  from  the  Working 
Groups,  the  Commission  is  committed 
to  reviewing  them  as  quickly  as 
possible,  but  the  Working  Group 
changes  may  not  be  implemented 
unilaterally  without  Commission 
approval. 

rV.  Issues  Relating  to  Specific 
Information  Included  in  the  Data  Sets 

A.  Operationally  Available 
(Unscheduled)  Capacity 

The  Commission  adopted  the 
Working  Groups'  consensus  agreement 
to  require  the  pipelines  to  provide 
information  on  the  amount  of 
unscheduled  capacity  available  at 
specific  locations,  such  as  receipt  and 
delivery  points,  mainline,  or  mainline 
segments.  The  Commission  found  that 
this  information  satisfied  the  pipelines' 
obligation  to  post  the  capacity  available 
for  interruptible  service,  i^ 

1.  Objection  To  Posting  the  Amount  of 
Operationally  Available  Capacity 

TGPL  requests  rehearing  of  the 
requirement  to  post  the  actual  quantity 
of  unscheduled  capacity.  It  contends  the 
posting  of  detailed  information  on 
unscheduled  capacity  will  serve  only  to 
reduce  the  value  of  interruptible  and 
firm  service,  because  potential  shippers 


'"For  example,  those  using  multiple  pipelines 
may  have  difficulty  learning  of  such  changes,  and 
their  computer  software  may  not  be  able  to 
effectively  process  data  sets  from  multiple  pipelines 
if  the  meanings  of  elements  are  different. 

'»18CFR  284.9(b)(3). 


can  use  the  unscheduled  capacity 
information  to  demand  the  lowest  price 
for  the  capacity.  It  asserts  the  regulatory 
obligation  to  post  interruptible  capacity 
could  be  satisfied  by  the  pipelines 
simply  indicating  that  interruptible 
capacity  is  available. 

The  Commission  denies  TGPL's 
rehearing  request.  The  Working  Groups 
reached  a  consensus  agreement  to 
provide  unscheduled  capacity,  and 
TGPL  is  the  only  party  raising  an 
objection.  Moreover,  a  marker  indicating 
that  interruptible  capacity  is  available  is 
not  sufficient  to  comport  with  the 
regulatory  requirement  to  post  available 
capacity.  Under  the  Commission's  open 
access  regulations,  pipelines  cannot 
withhold  available  capacity,  and 
shippers,  therefore,  have  the  right  to 
know  the  amount  of  capacity  available. 
Moreover,  shippers  need  to  know  the 
amount  of  interruptible  capacity 
available  in  order  to  make  a  reasonable 
determination  of  whether  interruptible 
service  is  sufficient  for  their  needs  or 
whether  they  need  to  seek  released  firm 
service. 

2.  Derivation  of  the  Estimates  of 
Operationally  Available  Capacity 

In  Order  No.  563,  the  Commission 
stated  that  the  data  for  operationally 
available  capacity  could  be  estimates, 
and  left  to  the  Working  Groups  the  issue 
of  whether  an  additional  field  would  be 
needed  to  describe  how  the  estimates 
were  derived.  Working  Groups  1  &  2 
reached  agreement  that  a  new  field  was 
not  needed.  They  suggest  a  good  faith 
effort  by  each  pipeline  to  provide  a 
commercially  reasonable  estimate  using 
internally  consistent  methods  is 
sufficient.  The  Commission,  therefore, 
will  not  require  the  additional  field  at 
this  time. 

B.  Unsubscribed  Finn  Capacity 

KGPC  requests  clarification  that  the 
Commission's  reference  in  Order  No. 
563  to  pipelines'  posting  their  available 
firm  capacity  in  the  offer  data  set  does 
not  require  any  change  in  its  current 
practices  for  posting  its  available  firm 
capacity.  KGPC  states  that,  because  it  is 
a  grid  system  with  thousands  of  receipt 
and  delivery  points,  it  cannot  post  in 
the  offer  data  set  the  myriad 
configurations  of  firm  capacity  paths 
that  might  be  available.-o  Instead,  it 
states  that  it  posts  on  its  EBB  the 
capacity  available  at  each  point  and  the 
subscribed  capacity  at  eacib  point. 
Potential  shippers  then  request  possible 
combinations  of  capacity  paths,  and  if 


KGPC  determines  firm  capacity  is 
available  along  these  paths,  the  resulting 
firm  service  will  be  posted  in  the 
capacity  offer  section  of  the  EBB. 

The  revised  data  sets  submitted  by 
Working  Groups  1  &  2,  and  adopted  by 
the  Commission  have  accommodated 
KGPC's  concern.  The  operationally 
available  capacity  data  set  includes 
fields  permitting  pipelines  to  post 
unsubscribed  capacity  available  at 
receipt  and  dehvery  points,  as  KGPC 
states  it  does  now.  Once  a  potential 
shipper  submits  a  request  for  a  capacity 
path  that  is  available,  the  pipeline 
would  then  post  the  offer  for  that  path 
in  the  offer  data  set. 

C.  Information  on  Firm  and 
Interruptible  Flowing  Volume 

NCSA  and  NGC  contend  the 
Commission  needs  to  require  additional 
information  to  satisfy  the  pipelines' 
obligations  to  post  available  firm  and 
interruptible  service.^'  NCSA  asserts  the 
firm  capacity  available  through  capacity 
release  is  only  a  piece  of  the  total 
picture  of  firm  capacity  needed  bv 
potential  shippers.  NCSA  contends  the 
Commission  also  should  require 
pipelines  to  post  the  total  amount  of 
unscheduled  (potentially  available!  firm 
capacity.  NGC  contends  potential 
shippers  cannot  make  reasonable 
pricing  decisions  unless  they  know 
flowing  primary  firm  volumes,  flowing 
secondary  firm  volumes,  flowing 
interruptible  volumes,  and  unscheduled 
volumes.  KGPC,  on  the  other  hand, 
maintains  that  the  Commission  should 
not  require  the  posting  of  any 
information  in  addition  to  the 
unscheduled  capacity  already  required. 

Working  Groups  1  &  2  were  unable  to 
reach  consensus  on  whether  to  require 
additional  information  about  firm  and 
interruptible  volumes  or  nominations  at 
each  point.  Their  February  24,  1994 
report  contained  papers  from  three 
groups  on  this  issue.  One  group  22 
supported  the  arguments  of  NCSA  and 
NGC  that  detailed  information  about 
flowing  firm  and  interruptible  volumes 
is  needed  for  shippers  to  make  informed 


»The  offer  data  sets  would  require  the  pipeline 
to  define  the  points  between  which  the  capacity  is 
being  offered. 


3' 18  CFR  284.8(b)(3). 

"  Mi  hoc  Group  of  Power  Generators,  American 
Iron  A  Steel  Institute.  Amoco  Production  Company. 
Baltimore  Gas  &  Electric,  Chevron  U.'S.A. 
Production  Company.  Conoco.  Inc.,  Destec  Energy. 
Edison  Electric  Institute.  Fuel  Manager's 
Association.  Gaslanlic  Corporation.  GPM  Gas 
Corporation,  Marathon  Oil  Company.  Natural  Gas 
Clearinghouse,  New  England  Power  Company.  O  & 
R  Energy  Inc.,  Oryx  Gas  Marketing  Company,  Oryx 
Energy  Company,  Phillips  Gas  Marketing  Company, 
Phillips  Petroleum,  Company,  Process  Gas 
Consumers,  Texaco  Gas  Marketing,  Inc.,  Vastar  Gas 
Marketing.  Inc..  Virginia  Power  Company. 


FWeral  Register  /  Vol.  59.  No.  87  /  Friday.  May  6.  1994  /  Rules  and  Regulations  23629 


decisions  about  the  capacity  to 
purchase. 

A  second  groups'  opposes  providing 
any  additional  data.  They  contend  the 
information  is  not  readily  available,  the 
costs  of  providing  it  would  be  high,  and 
the  information  it-  not  related  to 
capacity  release.  They  also  assert  the 
information  would  tilt  the  capacity 
release  market  to  favor  capacity  seekers 
at  the  expense  of  capacity  holders. 
Whenever  the  information  showed  that 
significant  intemjptible  volumes  are 
scheduled  to  flow,  they  m.aintain  the 
value  of  released  firm  capacity  would  be 
devalued.  They  hirther  contend  the  now- 
devalued  released  capacity  will  displace 
interruptible  pipeline  capacity,  thereby 
reducing  the  interruptible  revenue 
credits  provided  to  firm  shippers. 

A  third  group  ^*  submitted  a 
compromise  seeking  to  balance  the  need 
for  information  about  flowing  volumes 
with  the  costs  of  providing  that 
information.  Under  their  proposal,  the 
pipelines  would  provide  a  "flag" 
indicating  that  interruptible  volumes  are 
flowing  at  a  point  which  would 
otherwise  have  no  operationally 
available  capacity.  They  assert  that  this 
flag  would  alert  both  buyers  and  sellers 
that  firm  capacity  at  the  point  is 
available  and  could  be  valuable:  if 
interruptible  volumes  are  flowing  at  a 
point  that  is  operationally  full,  a 
purchaser  of  firm  capacity  could  bump 
the  interruptible  shippers,  a  They  assert 
the  cost  of  providing  this  flag  is  less 
than  the  cost  of  providing  the  estimated 
quantities. 

Public  notice  of  these  filings  was 
given  on  March  3, 1994,  and  the  PEC 
Pipeline  Group  submitted  a  comment 
supporting  the  interruptible  flag 
proposal.  It  contends  me  flag  provides 
a  reliable  indicator  of  the  availability  of 
firm  capacity  (by  showing  that 
interruptible  gas  is  flowing),  but  at  a 
fraction  of  the  cost  of  the  proposal  to 
post  flowing  volumes. 


2' ANR  Pipeline  Coirpeny.  Brooklyn  Union  Gas 
Con^pany.  Colorsdo  Interstate  Gas  Company.  Citiat 
Lakes  Gas  Transraissioo  Limited  Partnership,  fjxk 
Gateway.  Natural  Gas  Pipeline  Company.  Transco 
Gas  Pipeline.  Williston  Basin. 

"Algonquin  Gas  Transmission.  Consolidated 
Natural  Gas,  East  Tennessee  Natural  Gas.  Enron 
Corp..  Kern  River  Gas  Transmission.  Midcon, 
Midwestern  Gas  Transniission,  National  R<^Kistry. 
Natural  Gas  Pipe  Line.  Panhandle  Eaiierii  Pipe 
Line.  Producer-Marketer-Transportation  Group. 
Southern  California  Edison.  Southern  California 
Gas.  Tennessee  Gas  Pipeline.  Texas  Eastern 
Transmission.  Trunkline  Gas  Company. 
Washington  Gas.  Willislon  Basin  Imerstite 
Pipeline. 

2^  If  the  shipper  sought  to  use  interruptible 
transportation,  it  might  not  be  able  to  receive 
service  if  the  point  was  constrained  Its  ability  to 
receive  service  would  depend  on  the  pipeline's 
tariff  mechanism  for  allocating  interruptible 
capacity  when  requests  exceed  demand. 


The  Commission  finds  that  the  flag 
proposal  identifying  when  interruptible 
capacity  is  flowing  at  constraint  points 
pro\ides  a  reasonable  compromise 
between  informing  users  that  firm 
capacity  may  be  available  at  certain 
locations  and  the  costs  of  providing  Lhar 
information.  With  the  addition  of 
information  on  fhterruptible  capacity 
provided  by  the  "fiag,"  shippers  will 
have  a  sufficiently  broad  range  of 
information  about  capacity  availability. 
They  will  know  the  amount  of  capacity 
available  at  points  (operationally 
available  capacity),  whether  firm 
capacity  is  available  at  constraint  points 
(interruptible  flag),  the  firm  capacity 
available  through  posted  release 
transactions,  and  the  unsubscribed  firm 
capacity  available  from  the  pipeline. 
This  information  should  be  sufficient 
for  shippers  to  make  reasonable 
decisions  about  the  transportation 
option  to  select.  The  Working  Groups 
must  include  the  interruptible  flag  in 
the  next  iteration  of  the  data  sets. 

V.  Electronic  Data  Interchange 

A.  ASCII  Flat  File  Dov.rtloads 

In  addition  to  adopting  the  consensus 
agreement  to  require  EBB  operators  to 
provide  for  electronic  file  downloading 
using  EDI,  the  Commission  also 
required  pipelines  to  make  the  data  sets 
available  in  a  standardized  ASQl  flat 
file  format  in  an  effort  to  ease  the 
transition  to  EDI  for  those  not  famihar 
with  this  technology.  The  Gas'Flow 
group,  which  was  to  develop  the  EDI 
implementation  guide,  also  was  to 
provide  the  ASCII  flat  file  formats. 

A  number  of  parties  seek  rehearing  or 
modification  of  the  requirement  to 
provide  downloads  in  a  standardized 
ASCII  flat  file  format.  ^6  They  contend 
the  requirement  for  ASCII  flat  file 
downloads  goes  beyond  the  consensus 
agreement  of  Working  Group  4,  which 
left  the  provision  of  ASQI  flat  file 
downloads  up  to  the  pipeline.  They 
assert  that  imposing  a  redundant 
download  capability  is  costly  and 
provides  fittle  benefit.  Natural  and 
IN'GAA  contend  the  requirement  is 
unjustified  since  only  two  comments  on 
the  NOPR  requested  ASCII  flat  file 
douTiloads  and  the  Commission  failed 
to  make  an  effort  to  estimate  the  number 
of  customers  wanting  to  use  ASCII  flat 
files.  Tenneco  Gas  maintains  ASCII  fiat 
file  downloads  pose  a  risk  to  the 
receiver  of  information,  because  they  do 
not  contain  the  safeguards  inherent  in 
the  ASC  XI 2  process.  AER/MRT  assert 
the  Commission  should  limit  the 


requirement  to  provide  ASCII  flat  file 
dowTiloads  to  seven  months,  which  w;li 
provide  a  sufficient  transition  period 
while  reducing  the  burden  on  the 
pipeline  to  maintain  two  formats 
indefinitely.  A  number  of  partitas  also 
argue  that  GasTlow  will  not  be 
supporting  ASCII  fiat  file  standards 
because  such  an  effort  goes  beyond  its 
charter.  -'' 

Working  Groups  1  &  2.  PEC  Pipeline 
Group.  TGPL.  and  Tenneco  Gas  suggest 
that,  if  the  ASCII  flat  file  requirement  is 
not  eliminated,  the  Commission  modify 
the  requirement  that  the  pipelines 
provide  ASCII  fiat  file  downloads 
according  to  a  standardized  format. 
Instead,  they  recommend  the  pipelines 
be  free  to  develop  their  own  ASCII  flat 
file  format. J8  TGPL  believes 
standardization  is  not  needed  because 
customers  wanting  to  use  ASCII  flat  files 
in  place  of  ASC  Xl2  are  most  likely  to 
be  small  customers  transacting  business 
primarily,  if  not  exclusively,  on  a  single 
pipeline. 

The  Commission  also  has  received 
filings  from  Working  Group  3  and  other 
parties  arguing  that  while  ASCII  flat  file 
dowTiloads  are  easy  to  document  and 
import  into  spreadsheet  programs, 
communication  using  ASCII  flat  files 
has  significant  disadvantages  when 
compared  with  ASC  Xl2 
communication  N  The  cited 
disadvantages  of  ASCII  fiat  file 
downloads  are:  the  ASCII  flat  file  format 
itself  is  inefficient  and  inflexible, 
because  it  relies  on  sequential  data 
display:  ASCII  fiat  files  are  less  reliable 
because  validation  programs  are 
available  for  ASC  Xl2.  but  not  for  ASCII 
flat  files;  the  lack  of  validation  also 
makes  using  ASCII  flat  files  more  labor 
intensive  and  expensive;  and  ASCII  flat 
files  do  not  provide  a  foundation  for 
further  standardization  in  the  industry- 
as  does  ASC  XI 2. 

Although  Enron  Gas  Services 
Corporation  created  an  ASQI  flat  file 
format  should  the  Commission  wish  to 
use  it,  neither  Enron  nor  Gas'Flow 
supports  the  use  of  ASCII  downloads. 
Enron  further  states  that  requiring 
pipelines  to  provide  ASCII  flat  file 
downloads  is  not  necessary-  even  for 
users  wanting  to  use  a  flat  file  format. 
It  maintains  that  these  users  can  obtain 


»AER.'MRT.  LNGAA.  Natural.  PEC  Pipeline 
Croup.  Ter.neco  Gas.  TGPL.  Working  Groups  1  &  2. 


''Natural.  TGPL.  Tenneco  Gas.  Worki.ig Groups 
1&2. 

^  Working  Croups  1*2  assert  each  pipeline 
should  be  responsible  for  defining  its  ASCII  fiat  fue 
in  either  a  fixed  field  or  delimited  form  It 
encourages  the  pipelines  to  use  the  same  field 
names  as  in  the  Commission  approved  da'.a  sets  and 
to  apply  the  pipelines'  format  (fixed  field  or 
delimited)  consistently  across  all  customers. 

!»  March  9. 1994.  filing  from  Working  Groups  I 
ft  2.  and  March  25. 1994  filing  from  Working  Croup 
3. 
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commercially  available  software  at  low 
cost  which  will  translate  the  ASC  XI 2 
information  into  an  ASCII  flat  file 
format. 

The  Commission  will  grant  rehearing 
and  eliminate  the  requirement  that 
pipelines  provide  an  ASCII  flat  file 
download.-^  Working  Group  4  reached 
consensus  on  using  only  EDI  as  the 
industry  standard  for  file 
downloading."  Both  Working  Groups  1 
&  2  and  Working  Group  3  oppose  the 
ASCII  flat  file  requirement  as  not  being 
in  the  long  term  interest  of  the  industry. 
Moreover  in  response  to  the  NOPR's 
request  for  comment  on  this  issue,  only 
two  commenters  favored  a  requirement 
that  pipelines  provide  a  flat  ASCII 
download. 

On  reconsideration,  the  Commission 
agrees  with  those  requesting  rehearing 
that  the  future  of  electronic 
communications  in  this  industry  will  be 
better  served  by  establishing  one 
industry  standard  based  on  already 
established  communication  protocols, 
such  as  ASC  X12  EDI,  rather  than  by 
developing  a  second  system  which  is 
not  based  on  recognized  communication 
standards  and  which  would  provide  a 
less  reliable  method  of  communication. 
The  provision  of  a  transition  period  to 
EDI  does  not  warrant  the  expense  of 
establishing  a  standardized  ASCII 
download  capability.  Users  that  are  not 
currently  EDI  capable  will  still  be  able 
to  use  the  EBBs  to  conduct  capacity 
release  transactions  while  they  are 
learning  EDI."  In  addition,  ASCII  flat 
files  may  be  designed  in  different 
configurations  depending  on  the 
customer's  use  for  that  data.  The 
Commission's  specification  of  a 
particular  format,  therefore,  would  not 
necessarily  have  met  customers'  needs. 

Moreover,  the  Commission's  adoption 
of  ASC  XI 2  EDI  standards  for 
communication  has  created  the 
foundation  for  software  vendors  to 
develop  specific  software  or  other 
services  which  will  convert  the 
standardized  ASC  XI 2  EDI  data  into  the 
file  structures  needed  by  users,  whether 
large  or  small.  For  example,  in  other 
industries,  software  vendors  have 


J°The  provision  of  file  downloads  through  EDI 
will  be  sufncient  to  satisfy  the  Commission's 
requirement  for  file  downloads  in  Order  No.  636. 
18  CFR  284.8(b)(4)(i).  Pipelines,  however,  are  still 
free  to  provide  an  ASCII  download  to  their 
customers. 

J'  The  Working  Group  left  the  issue  of  whether  to 
provide  ASOI  flat  file  downloads  up  to  each 
pipeline  depending  on  its  assessment  of  its 
customers'  needs. 

"Those  pipelines  that  currently  provide  ASCII 
downloads  in  the  pipeline's  proprietary  format 
must  provide  a  grace  period  for  their  users  if  they 
do  not  intend  to  continue  to  support  such 
downloads  in  the  future. 


developed  low-cost  desktop  EDI 
translators  for  personal  computers  that 
convert  from  EDI  to  a  flat  ASCII  file 
structure  (a  "canned"  file  structure) 
without  the  user  having  to  understand 
EDI  or  learn  how  to  program  or  operate 
the  translator.33  The  Commission  is 
confident  that  all  customers  will  be  able 
to  acquire  software  or  other  services  that 
meet  their  individual  data 
communication  needs  at  reasonable 
prices.  Relying  on  the  market  to  develop 
such  services  is  preferable  to  the 
Commission  mandating  a  second  file 
download  structure  that  may  not  even 
provide  a  good  fit  with  customers' 
needs. 

B.  Uploading  and  Subset  Downloading 

In  Order  No.  563,  the  Commission 
stated  that  the  ability  of  users  to 
transmit  (upload)  capacity  release  files 
to  the  pipelines'  computers  and  to 
download  subsets  of  files  would 
enhance  communication  efficiency  for 
capacity  release  transactions.  File 
upload  capability  would  permit  users  to 
submit  offers  to  release  and  bids 
without  using  the  pipelines'  EBBs, 
while  subset  downloads  wovild  permit 
users  to  obtain  only  the  capacity  release 
files  they  need. 

KGPC  contends  the  development  of 
file  uploads  and  subset  downloads 
should  be  driven  by  market  demand,  so 
the  pipeline  has  some  assurance  its 
customers  want  the  service  before  being 
compelled  to  provide  it.  Tenneco  Gas 
suggests  the  development  of  file  uploads 
for  capacity  be  delayed  until  after  the 
upload  capability  being  developed  by 
the  Working  Groups  for  nominations 
and  confirmations  is  underway.  It 
contends  most  industry  participants  at 
the  Commission's  conference  gave  first 
priority  to  the  development  of  upload 
capability  for  nominations  and  that 
upload  capability  for  capacity  release, 
particularly  for  bids,  is  more  difficult  to 
develop.  It  also  states  upload  capability 
should  be  market  driven,  because  the 
parties  supplying  the  upload 
information  are  not  pipelines.  NGSA 
supports  the  development  of  file  upload 
and  subset  download  capability  and 
suggests  this  task  is  within  the  purview 
of  VVorking  Group  1,  not  Working  Group 
4  (as  stated  by  the  Commission). 

In  their  March  4,  1994,  filing. 
Working  Groups  1  &  2  provided  data 
sets  that  would  enable  users  to 
dovniload  subsets  of  capacity  release 
information  and  these  have  been 
adopted  by  the  Commission.  Working 


"Other  EDI  translators  permit  customers  to  map 
the  EDI  data  set  to  the  customers'  individual  needs. 
While  this  feature  provides  greater  versatility  than 
a  specified  or  canned  translation,  it  does  require 
understanding  of  EDI  and  the  translator  program. 


Groups  1  &  2  have  agreed  to  report  by 
June  1,  1994  on  capacity  release 
uploading  and  ask  the  Commission  not 
to  prejudge  the  issue. 

The  Commission  still  is  interested  in 
the  use  of  file  uploads  to  facilitate 
capacity  release  by  eliminating  the  need 
for  shippers  and  bidders  to  go  through 
the  process  of  signing-on  to  EBBs  to 
submit  offers  and  bids.  But  the 
Commission  will  not  require  the 
Working  Groups  to  go  forward  with  this 
approach  until  Working  Groups  1  &  2 
have  the  opportunity  to  make  their  June 
1.  1994  filing  on  this  issue. 

VI.  Common  Codes 

A.  Common  Company  Codes 

In  the  NOPR,  the  Commission  stated 
that  it  expected  Working  Group  5  to 
finalize  its  proposal  for  identifying 
companies  by  use  of  a  common  code  by 
February  1,  1994.  In  its  March  24,  1994 
report,  the  Working  Group  stated  it  has 
reached  consensus  on  a  procedure  for 
assigning  company  codes.  The  Working 
Group  states  that  use  of  company  names 
alone  is  unreliable  because  different 
abbreviations  and  aliases  would  render 
electronic  posting  ineffective.  The 
Working  Group,  therefore,  selected  the 
D-U-N-S  Number  assigned  to  companies 
by  the  Dun  &  Bradstreet  Corporation  as 
the  common  cpde  number.  "The  Working 
Group  states  that  Dun  &  Bradstreet  will 
assign  a  D-U-N-S  number  free  of  charge 
to  any  company  that  can  establish  that 
it  is  a  business  entity  located  at  a 
specific  address  and  engaged  in  a 
legitimate  business.  Dun  &  Bradstreet 
also  allows  trading  partners  to  exchange 
D-U-N-S  numbers  without  charge  and 
will  provide  the  company  name  and 
address  corresponding  to  a  D-U-N-S 
number  to  any  other  party  requesting 
the  information  for  internal  use. 

The  VVorking  Group  proposes  that 
pipelines  provide  a  means  by  which 
capacity  release  participants  can 
provide  common  code  numbers  to  be 
used  in  EDI  transactions  involving  the 
capacity  release  data  sets.  The 
participants  would  be  solely  responsible 
for  obtaining  the  common  code  numbers 
from  Dun  &  Bradstreet  and  providing 
them  to  the  pipeline.  Those  participants 
that  do  not  have  a  D-U-N-S  number 
would  so  inform  the  pipeline  and  only 
their  company  name  would  be  included 
in  the  data  sets.  The  Working  Group 
asserts  this  process  would  be  self- 
implementing  by  the  participants  and 
would  not  require  any  new  institutional 
arrangements  to  implement. 

The  National  Registry  submitted 
comments  stating  that  its  understanding 
of  the  Working  Group  5  agreement  was 
that  any  company  having  one  or  more 
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D-U-N-S  numbers  would  supply  at  least 
one  valid  D-U-N-S  number  to  the 
pipeline.  According  to  the  National 
Registry,  the  only  exception  to  the 
requirement  is  when  a  company  does 
not  have  a  D-U-N-S  number.  The 
National  Registry  further  contends  that 
D-U-N-S  numbers  should  be  included  in 
any  of  the  data  sets  when  releaser  or 
bidder  company  name  information  is 
supplied.  Great  Lakes  Gas  Transmission 
Limited  Partnership  (Great  Lakes) 
supports  the  Working  Group  5  proposal 
because  parties  can  acquire  D-U-N-S 
numbers  at  no  charge  and  the  use  of  D- 
U-N-S  numbers  is  self-implementing  by 
capacity  release  participants. 

The  Commission!  already  has  adopted 
the  revised  data  seljs  submitted  by 
Working  Groups  1  8«  2  which  contain 
fields  for  display  of  D-U-N-S  numbers. 
No  further  Commission  action  on  this 
proposal  seems  required  at  this  time. 
Those  using  the  EBB  should  provide  the 
pipelines  with  their  D-U-N-S  numbers 
(if  they  have  them)  and  the  pipelines 
will  display  those  cumbers  on  their 
EBBs  and  the  downloadable  data  sets. 

B  Common  Transaction  Point  Codes 

In  Order  No.  563.  the  Commission 
accepted  the  consensus  approach 
proposed  by  Working  Group  5  for 
identifying  common  pipeline 
transaction  points.  Under  this  approach, 
a  third-party  code  assignor,  the 
Petroleum  Information  Corporation  (PI- 
GRID),  will  prepare  a  computerized 
cross-reference  table  correlating 
pipelines'  proprietary  codes  (as  verified 
and  updated  by  the  pipelines)  to  a 
common  code.  Those  wanting  to  use  the 
common  code  will  maintain  the  cross- 
reference  table  on  their  computers  and 
can  convert  proprietary  pipeline  codes 
to  the  common  code,  and  vice  versa.  All 
transactions  with  the  pipeline  will  take 
place  using  the  pipelines'  proprietary 
codes. 

In  the  communication  protocols,  the 
Commission  required  the  pipelines  to 
provide  the  validated  computerized  data 
base  by  November  1, 1994.  Pipelines 
were  required  to  verify  the  required 
information  about  their  transaction 
points  to  the  code  assignor.  The 
Commission  also  required  each  pipeline 
to  provide  the  code  assignor  with 
sufficient  information  to  enable  users  to 
locate  the  position  of  each  common 
code  point  on  that  pipeline  in  relation 
to  other  points,  such  as  by  using 
geographic  coordinates,  line  numbers. 
or  hne  markers.  In  line  with  the 
Working  Croup  proposal,  the 
Commission  required  the  pipelines  to 
ensure  that  users  can  obtain  the 
common  code  data  base  from  PI-GRID, 
and  any  updates,  without  charge,  except 


for  reasonable  distribution  and  handling 
fees. 

1.  Pipeline  Responsibility  To  Provide 
the  Data  Base  and  Ensure  Reasonable 
Fees 

Columbia  Distribution  contends  the 
use  of  the  common  code  translation 
table  is  an  inefficient  method  of 
communicating  common  codes.  Instead, 
it  maintains  the  Commission  should 
require  the  pipelines  to  adopt  the 
common  code. 

Several  parties  object  to  the 
Commission's  requirement  that  the 
pipelines  be  responsible  for  ensuring 
that  a  validated  computerized  base  is 
available  by  November  1,  1994,  and  that 
the  fees  charged  by  PI-GRID  are 
reasonable. '•'They  contend  the 
Commission's  requirements  are  at  odds 
with  the  Working  Group  5  process  in 
which  an  industry  consortium  would  be 
negotiating  and  signing  the  contract 
with  PI-GRID.  TGPL  argues  that  placing 
the  compliance  burden  on  the  pipelines 
gives  PI-GRID  unreasonable  leverage  in 
negotiating  its  duties  as  code  assignor. 
TGPL  asserts  the  Commission  should  do 
nothing  more  than  accept  the  Working 
Group  5  proposal  and  require  the 
pipelines  to  validate  their  proprietary 
point  infonnation  to  PI-GRID.  KGPC 
suggests  that  the  Commission  set  up  a 
process  to  monitor  the  provision  of 
services  by  PI-GRID,  rather  than  placing 
that  burden  on  the  pipehnes.  AER/MRT 
argues  that  instead  of  placing  the 
burden  on  the  pipelines  to  ensure  a 
November  1. 1994  implementation  date, 
the  Commission  should  set  a 
compliance  date  for  PI-GRID  and.  if  this 
deadline  is  not  met.  should  give  the 
pipelines  additional  time  to  comply 
with  the  common  code  requirements. 

TGPL.  Tenneco  Gas.  Natural,  and 
KGPC  contend  that  pipelines  should  not 
be  responsible  for  ensuring  the 
reasonableness  of  fees  because  they  will 
not  be  signatories  to  the  contract  with 
PI-GRID  and.  therefore,  can  have  only 
an  indirect  influence  on  the  contracts. 
Natural  further  contends  the 
requirement  to  ensure  reasonable  fees  is 
unduly  vague  and  establishes  no  basis 
for  determining  when  such  costs  are 
reasonable.  INGAA  maintains  the 
industry'  consortium  approach  of 
Working  Group  5  provides  a 
competitive  market  mechanism  for 
controlling  fees  that  is  superior  to 
imposing  a  requirement  on  only  one 
segment  of  the  industry.  INGAA  points 
out  that  the  contract  with  PI-GRID 
requires  that  PI-GRID  make  the  codes 
available  at  a  cost  covering  only 
shipping  and  handling. 


'«  KGPC.  INGAA.  Natural.  Tenneco  Gas.  TGPL. 


On  the  other  hand.  NCSA  contends 
the  Commission  did  not  place  sufficient 
requirements  on  the  pipelines  to  ensure 
that  the  November  1. 1994 
implementation  date  is  met.  It  suggests 
the  Commission  require  the  pipelines  to 
cooperate  with  the  code  assignor  by 
designating,  prior  to  a  specified  date,  a 
pipeline  liaison  who  will  work  with  the 
code  assignor  to  establish  and  validate 
the  transaction  points. 

The  Commission  denies  the  request 
by  Columbia  Distribution  to  require  the 
pipelines  to  adopt  the  common  code. 
Such  a  requirement  goes  beyond  the 
consensus  reached  by  the  Working 
Group.  The  translation  table  provides 
users  with  the  benefits  of  common 
codes  within  a  reasonable  time  frame, 
while,  at  the  same  time,  pipelines  need 
not  incur  the  burden  and  expense  of 
making  an  immediate  conversion  of 
their  computer  systems  and  operations 
to  accommodate  the  common  codes. 
However,  as  pipelines  review  and 
update  their  financial  systems  to 
accommodate  the  new  business 
conditions  created  by  Order  No.  636,  the 
Commission  fully  expects  them  to 
incorporate  the  use  of  common  codes. 

The  Commission  will  clarify  its 
position  on  pipeline  responsibility.  The 
Commission  is  accepting  the  code 
assignor  approach  put  forward  by  the 
Working  Group.  While  the  Commission 
recognizes  that  other  parties  have  been 
involved  in  developing  the  concept  and 
will  be  signing  the  contract  with  PI- 
GRID,  the  pipelines  are  the  only 
jurisdictional  entity  involved  in  the 
transaction.  The  pipelines  can  fulfill 
their  obligation  by  either  individually, 
or  through  their  trade  association 
INGAA,  entering  into  the  contract  with 
PI-GRID  as  developed  and  presented  by 
the  Working  Groups.  The  Commission 
understands  that  this  contract  will 
specify  that  the  charges  for  obtaining  the 
common  code  data  base  cannot  exceed 
reasonable  shipping  and  handling  costs. 
The  Commission,  at  this  point,  will 
leave  the  monitoring  of  these  costs  to 
the  signatories  to  the  contract. 

The  Commission  has  required  the 
pipelines  to  confirm  their  proprietary 
point  information  to  PI-GRID,  and  the 
Commission  expects  no  problems  in 
pipeline  cooperation  with  PI-GRID. 
However,  to  facilitate  PI-GRID's 
development  of  the  common  code  data 
base,  each  pipeline  must  designate  a 
liaison  to  work  with  PI-GRID  and  must 
cooperate  with  the  schedule  set  up  by 
PI-GRID  so  that  the  data  base  will  be' 
available  by  the  November  1.  1994  date. 

2.  Point  Locator  Information 

TGPL  and  INGAA  seek  rehearing  of 
the  Commission's  requirement  that 
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pipelines  provide  PI-GRID  with 
information  sufficient  to  locate  pipeline 
points  in  relation  to  other  points.  They 
argue  the  two  comments  to  the  NOPR 
requesting  such  information  do  not 
provide  a  sufficient  basis  for  the 
Commii>.sion  to  reject  the  consensus 
agreement  of  Working  Group  5  imder 
which  pipelines  would  provide  this 
information  only  if  they  have  it  readily 
available.  Th^y  mdintain  Working 
Group  5  treated  this  information  as 
optional  to  avoid  imposing  additional 
burdens  on  pipelines  that  do  not 
maintain  this  information  in  electronic 
form,  while  providing  useful  data  when 
the  information  is  readily  available  and 
accessible. 

The  Commission  denies  the  request  to 
make  point  locator  information 
optional.  Shippers  considering  capacity 
release  offers  need  information  about 
point  location  to  determine  whether  a 
particular  offer  fits  tlieir  needs.  Point 
locator  information  provides  shippers 
with  the  ability  to  determine 
electronically  whether  the 
transportation  path  they  desire  is 
encapsiiled  wiihin  the  transportation 
path  of  the  posted  release.  P  or  instance, 
without  such  information,  the  shipper 
cannot  determine  whether  the  delivery 
point  it  wants  to  use  is  upstream  or 
downstream  of  the  delivery  point  on  the 
capacity  release  offer 

rJevertheless.  the  Commission 
recognizes  that  some  pipelines  may 
have  a  large  number  of  receipt  points 
and  may  not  maintain  the  geographic 
location  of  these  points  in  an  easily 
accessible  form.  The  Commission  also 
considers  the  geographic  location  of 
delivery  points  to  be  more  important  to 
evaluating  capacity  release  offers  than 
receipt  point  information,  because  the 
potential  bidder  generally  needs  only  to 
determine  whether  the  path  of  the 
capacity  release  offer  extends  to  its 
desired  delivery  point.  To  ease  the 
burden  on  those  pipelines  without 
easily  accessible  information,  the 
Commission  will  require  that  they 
confirm  to  PI-GRID  the  geographic 
location  of  their  delivery  points  and 
most  important  receipt  points  in  time  to 
meet  the  November  1.  1994  deadline. 
Those  pipelines  would  then  be 
responsible  for  completing  the 
confirmation  process  for  all  their  receipt 
points  as  soon  as  possible,  but  no  later 
than  May  1. 1995.  Pipelines  desinng  to 
take  advantage  of  this  exception  should 
file  a  request  for  an  extension  of  time, 
explaining  their  system  for  maintaining 
geographic  information  and  justifying 
their  inability  to  make  full  compliance 
by  November  1,  1994.  Such  extensions 


will  be  granted  only  upon  good  cause 
shown." 

KGPC  requests  clarification  that  the 
Commission's  reference  to  geographic 
coordinates  referred  to  latitude  and 
longitude.  The  Commission  agrees. 
Natural  states  that  its  paper  pooling  and 
storage  points  used  for  nominations 
have  no  identifiable  location  on  the 
pipeline  and  it  presumes  that  for  such 
points,  it  need  only  include  an  identifier 
showing  the  points  have  no 
geographical  location.  Pipelines  should 
consult  with  PI-GRID  to  determine  how 
to  report  points  without  identifiable 
geographic  locations. 

The  National  Registry  states  that  most 
pipelines  appear  to  be  cooperating  with 
the  rtiquirement  to  provide  point  locator 
information  in  a  form  that  will  enable 
users  to  locate  points  in  relation  to  each 
other.  It  requests  clarification  that  the 
Commission's  complaint  process  is  the 
appropriate  means  of  dealing  with 
possible  situations  in  which  pipelines 
do  not  provide  the  point  locator 
information  in  usable  form.  The 
Commission  does  not  anticipate  that 
any  problems  will  develop,  but,  if  they 
do,  an  attempt  should  be  made  to 
resolve  the  problem  through  the 
Working  Group,  and,  if  that  fails,  the 
Commission's  complaint  procedure  or 
enforcement  hotline  would  be 
appropriate  vehicles  for  pursuing  a 
problem. 

3.  Establishment  of  New  Receipt  and 
Delivery  Points 

In  the  final  rule,  the  Commission 
adopted  the  agreement  reached  by 
Working  Group  5  that  information 
concerning  new  receipt  and  delivery 
points,  or  modifications  to  existing 
points,  must  be  provided  to  the  code 
assignor  10  days  before  any  business 
will  be  transacted  using  the  new  or 
modified  point.  Natural  requests 
clarification  that  shippers  may  utilize  a 
new  receipt  or  delivery  point  prior  to 
the  expiration  of  the  10-day  period.  It 
contends  situations  arise  in  which  a 
shipper  has  an  immediate  need  for  a 
new  receipt  or  delivery  point  and  a  10- 
day  delay  would  pose  an  unnecessary 
hardship.  It  also  argues  pipelines 
sometimes  need  to  add  a  point 
immediately,  for  example,  to  identify  a 
second  proprietary  code  for  an  existing 
point  or  create  a  paper  point  for 
accounting  purposes.  It  suggests  that  no 
more  than  a  one  day  delay  in 
implementing  points  should  be 
mandated. 


The  requirement  for  a  delay  in 
implementing  points  was  intended  to 
ensure  that  parties  using  the  common 
code  data  base  would  not  be  at  a 
disadvantage  to  those  using  the 
pipelines'  proprietary  points  as  listed  on 
the  EBB.  Except  in  emergency 
situations,  pipefines  should  give  PI- 
GRID  at  least  10  days  advance  notice  of 
new  points  or  modifications  to  point 
information  so  that  those  using  the 
common  code  data  base  will  not  be 
disadvantaged  relative  to  those  using 
the  pipeline's  EBB. 

VII.  Additional  Standards 

Parties  had  requested  that  the 
Commission  require  an  electronic  Index 
of  I*urchasers.  which  would  disclose 
information  about  capacity  rights,  and 
require  the  development  of  standards 
for  non-capacity  release  business 
transactions.  The  Working  Groups  were 
continuing  their  deliberations  in  these 
areas,  and.  in  Order  No.  563.  the 
Commission  stated  that  it  would  await 
the  Working  Group  reports  before 
making  decisions  on  these  issues.  The 
Working  Groups  have  submitted  reports 
on  these  issues.  Several  rehearing 
petitions  address  these  issues  as  do 
comments  received  on  the  Working 
Group  reports,  and  the  Commission  will 
address  these  issues  below. 

A.  Index  Of  Purchasers 

The  National  Registry  and  Gaslantic 
support  the  so-called  Tennessee 
compromise  being  developed  by  the 
Working  Croups,  but,  in  the  event  the 
compromise  falls  through,  the  National 
Registry  requests  the  Commission  to 
grant  rehearing  and  require  the 
pipelines  to  implement  the  limited 
Index  the  National  Registry  proposes. 
KGPC  suggests  that,  if  an  electronic 
Index  of  Purchasers  is  required,  the 
Commission  should  eliminate  or  modify 
its  current  regulations  that  require 
pipelines  to  file  similar  information 
with  the  Commission. 

Working  Groups  1  &  2  failed  to  reach 
consensus  on  an  Index.  One  group, 
consisting  of  44  participants  drawn  from 
a  cross-section  of  the  industry  (Group 
1),36  support  a  compromise  proposal 


"  The  Director  of  the  Office  of  Pipeline 
Regulation  can  approve  such  requests  pursuant  to 
its  delegated  authority  under  section  375.307(d)l4) 
of  th«  Commiasion't  regulations. 


58  Algonquin  Gas  Transmission.  American  Iron 
and  Steel  Institute,  Amoco  Production  CompWny. 
Aquila  Energy  Marketing  Corporation.  Aquila 
Eriergy  Resources  Corporation.  Bass  Enterprises 
Production  Co..  BP  Exploration  Inc..  BriogaGas 
U.S.A.  Inc..  Chevron.  Conoco.  East  Tennessee 
Natural  Gas.  EnerSoft.  Fuel  Managers  Association. 
Gaslantic  Corporation,  Georgia  Industrial  Users 
Group.  Heath  Petra  Resources.  Inc.  Independent 
Oil  &  Gas  Association  of  Pennsylvania,  Independent 
Oil  &  Gas  .^S8oclation  of  West  Virginia.  KCS  Energy 
Marketing.  Inc..  Kern  River  Gas  Transmission. 
Marathon  Oil,  Midland  Marketing  Corporation.  . 
Midwestern  Gas  Transmission,  Mobil,  National 
Fuel  Gas.  National  Registry  of  Capacity  Rights, 
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under  which  the  Commission  would 
eliminate  the  paper  reporting 
requirements  relating  to  firm  and 
interruptible  transportation,  including 
the  initial  and  subsequent  reports  (but 
not  the  annual  reports  or  the  reports  on 
bypasses)  and  the  requirement  to 
include  an  Index  of  Purchasers  in  a 
pipeline's  tariff.  These  reports  would  be 
replaced  by  an  electronic  Index 
provided  in  downloadable  form 
consisting  of  the  following  nine  data 
elements  for  each  firm  transportation 
and  storage  shipper:  shipper's  name, 
contract  identifier,  rate  schedule, 
contract  start  date,  contract  end  date, 
contract  quantity,  receipt  points  (and 
associated  maximum  daily  quantities 
(MDQs)),  delivery  points  (and 
associated  MDQs),  and  conjunctive 
restrictions,  if  any.s^  The  information 
would  be  updated  whenever  a  new 
contract  for  firm  capacity  was  written  or 
a  pipeline  filed  a  section  4(e)  rate  case. 
A  smaller  number  of  participants  (11) 
(Group  2)  J8  support  a  more  limited 
Index  which  essentially  excludes  the 
receipt  and  delivery  point  information 
contained  in  the  first  group's  proposal. 
The  parties  supporting  this  proposal 
state  that  they  do  not  believe  any  Index 
is  truly  necessary,  but  that,  in  the  spirit 
of  compromise,  their  proposal  would 
provide  a  reasonably  cost  effective 
Index.  39  They  are  concerned  that 
disclosing  specific  receipt  and  delivery 
points  potentially  could  place  firm 


Natural  Get  Clearinghouse,  New  York  Mercantile 
Exchange.  New  York  State  Electric  and  Gas, 
Panhandle  Eastern  Pipe  Line,  Peoples  Gas  Systems, 
Premier  Gas  Company,  Process  Gas  Consumers 
Group,  Producer -Marketer-Transportation  Group, 
Richardson  Products  Co..  Samson  Resources 
Company,  Tenneco  Gas  Marketing  Co.,  Tennessee 
Gas  Pipeline,  Texas  Eastern  Transmission, 
Transcontinental  Gas  Pipe  Line,  Trunkline  Gas 
Company,  Valero  Gas  Marketing.  L.P..  Virginia 
Power,  Washington  Gas. 

^'Conjunctive  restrictions  were  undeflned  in  the 
proposal.  According  to  the  comment  by  the 
National  Registry,  one  of  the  signatories  to  the 
agreement,  conjunctive  restrictions  are  provisions 
that  operate  across  multiple  points  or  contracts  and 
may  limit  a  shipper's  rights  at  a  particular  receipt 
or  delivery  point.  It  gives  as  an  example  a  shipper 
with  stated  rights  2.000  MDQs  at  three  points,  but 
a  restriction  that  it  cannot  ship  more  than  a  total 
of  2,500  MDQ's  from  all  three  points  on  a  single 
day. 

'•American  Gas  Association,  Brooklyn  Union 
Gas  Company,  Colorado  Interstate  Gas  Company, 
Consolidated  Edison  Company  of  New  York,  Inc.. 
Enron  Interstate  Pipelines,  Koch  Gateway  Pi(>eline 
Company,  Natural  Gas  Pipeline  Company  of 
America,  Peoples  Gas  Light  ft  Coke  Company, 
Public  Service  Company  of  Colorado,  Southern 
California  Gas  Company,  Williston  Basin  Interstate 
Pipeline  Company. 

>«They  assert  that  those  seeking  the  Index  claim 
that  it  will  help  users  locate  available  firm  capacity. 
But  the  group  argues  that  an  Index  is  not  needed 
for  this  purpose  because  firm  capacity  holders  have 
every  incentive  to  post  their  available  firm  capacity 
end  shippers  seeking  capacity  can  post  "want  ads" 
advertising  their  need  for  capacity. 


shippers  at  a  disadvantage  with  respect 
to  future  gas  purchase  options. 

The  Arkla  Companies  ^o  oppose  any 
Index,  They  assert  the  justification  given 
for  the  Index  (that  it  is  needed  so 
capacity  buyers  can  locate  available 
capacity)  is  unsupported.  They  argue 
that  this  function  is  satisfied  by  the  firm 
shipper's  incentive  to  release  capacity 
and  potential  buyers'  ability  to  place 
"want  ads"  advertising  their  interest  in 
acquiring  capacity.  If  firm  shippers,  not 
already  posting  firm  capacity,  fail  to 
respond  to  a  "want  ad,"  the  Arkla 
Companies  maintain  the  capacity  holder 
is  unlikely  to  be  interested  in  releasing 
capacity.  Further,  they  assert  that  small 
users  (who  are  alleged  to  be  at  an 
information  disadvantage  to  large  users) 
would  not  likely  be  sophisticated 
enough  to  manipulate  the  data  on  the 
thousands  of  contracts  electronically 
available  through  the  Index.  If  the 
Commission  does  require  an  Index,  they 
maintain  the  Commission  should 
eliminate  its  Part  284  reporting 
requirements  and  permit  the  pipelines 
to  charge  a  fee  for  the  use  of  the  Index. 

Public  notice  of  these  filings  was 
given  on  March  3,  1994,  and  the 
National  Registry  and  PEC  Pipeline 
Group  filed  comments  supporting 
Group  I's  proposal  containing  the  nine 
data  elements.  The  National  Registry 
contends  the  information  on  receipt  and 
delivery  point  MDQs  is  needed  so  the 
market  can  be  aware  of  receipt  and 
delivery  point  capacity  that  can  be 
acquired  through  capacity  release.  It 
points  out  that  many  pipelines  allocate 
greater  firm  receipt  and  delivery  point 
capacity  than  they  do  mainline  capacity 
and  shippers  may  want  to  acquire  the 
receipt  or  delivery  point  capacity 
independently  of  mainline  capacity.*' 
In  response  to  those  opposing  disclosure 
of  receipt  and  delivery  point 
information,  the  National  Registry 
contends  that  capacity  information 
should  not  be  considered  proprietary.  It 
also  argues  that  disclosure  of  receipt 
points  is  unlikely  to  reveal  a  purchaser's 
gas  purchase  strategy,  since  it  does  not 
disclose  pricing,  duration,  or  delivery 
conditions  and,  in  most  cases,  even  the 
supplier  could  not  be  divined  from  the 
information. 

The  PEC  Pipeline  Group  supports  the 
Group  1  proposal  because  this  option 
actually  will  reduce  costs  by  eliminating 
the  duplicate  reporting  requirements  for 


«ANR  Pipeline  Company.  Arkla  Energy 
Resources  Company,  Mississippi  River 
Transmission  Corporation,  and  Minnegasco. 

•<  For  example,  it  asserts  that  a  replacement 
shipper  (having  obtained  a  package  of  mainline 
capacity)  and  using  a  particular  point  as  an 
alternate  poim  may  want  to  acquire  firm  rights  at 
that  point  from  another  shipper. 


firm  transportation  contracts.  It  points 
out  that  the  information  required  by  the 
Index  is  essentially  the  same  as  is  now 
required  to  be  filed  in  the  initial  and 
subsequent  reports  under  Part  284.  so 
no  additional  costs  for  gathering  the 
information  are  created  by  the  proposal. 

The  Commission  finds  that  the  Group 
1,  more  inclusive,  proposal  has 
significant  merit,  and  the  Commission  is 
very  interested  in  pursuing  this 
proposal  further.  The  proposal  provides 
useful  information  to  the  market  about 
capacity,  while  also  setting  the  stage  for 
reducing  filing  burdens  on  pipelines 
and  streamlining  the  Commission's 
reporting  requirements.  The  Group  2, 
more  limited,  proposal  is  not  as 
attractive  because,  without  receipt  and 
delivery  point  information,  it  would  not 
reduce  filing  burdens.  Moreover, 
information  on  receipt  and  delivery 
points  would  be  of  value  to  those 
seeking  releasable  capacity  and 
disclosiire  of  such  capacity  information 
is  not  confidential,  since  it  presently  is 
disclosed  publicly  through  the  initial 
and  subsequent  reports. 

The  Commission,  however,  is  unsure 
about  some  details  of  the  proposal.  For 
example,  as  framed,  it  would  eliminate 
the  initial  and  subsequent  reports  for 
firm  and  interruptible  transportation, 
but  would  provide  only  information 
about  firm  transportation  in  the 
electronic  Index.  The  proposed  Index 
would  be  updated  only  when  a  new 
contract  was  written  or  upon  the  filing 
of  a  section  4  rate  case,  whereas  the 
subsequent  reports  now  must  be  filed 
whenever  a  material  change  in  the 
contract  occurs.  The  proposal  states  that 
the  Index  would  be  available  in 
downloadable  form,  but  does  not 
specify  the  format  for  the  download 
(EDI  or  another  format)  nor  whether 
shippers  will  have  access  to  the 
information  in  other  forms.  In  addition, 
the  proposal  does  not  discuss  how  the 
information  will  be  archived  in  the 
event  access  to  historical  data  is  needed. 
The  Commission  staff  and  the  Working 
Group,  therefore,  should  work  to 
develop  a  final  proposal  to  be  provided 
to  the  Commission  by  September  30, 
1994. 

B.  Business  Practice  Standards 

In  Order  No.  563,  the  Commission 
concluded  that  standardization  of 
business  transactions  unrelated  to 
capacity  release  should  be  the  next  step 
in  the  standardization  process.  Working 
Croup  3  had  been  considering  such 
standards  and  had  identified  33  high 
priority  items,  of  which  ten  were 


23634  Federal  Register  /  Vol.  59.  No.  87  /  Friday.  May  6,  1994  /  Rules  and  Regulations 


considered  most  critical.  *'  The 
Conixoission  found  that  standardization 
of  these  ten,  or  most  of  them,  provided 
a  good  departure  point  for  this  effort. 
The  Commission  stated  that  the 
Working  Group  should  propose  an 
appropriate  implementation  schedule 
for  the  ten  identified  data  elements.  The 
Working  Group  also  was  to  continue  its 
efforts  to  identify  which  of  the 
remaining  23  high  priority  data 
elements,  as  well  as  any  others,  require 
standardization  and  propose  a  schedule 
for  implementation  of  standards  for 
these  elements  as  well. 

PEC  Pipeline  Group  contends  the 
Commission  should  not  be  issuing 
mandatory  standards  for  non-capacity 
release  transactions.  It  asserts 
mandatory  standards  for  such 
transactions  would  be  inconsistent  with 
the  Conunission's  position  in 
restructuring  orders  that  Order  No.  636 
required  only  the  posting  of  information 
related  to  available  capacity  and  not 
information  on  nominations, 
scheduling,  and  gas  flow.  PEC  Pipeline 
Group  and  Tenneco  Gas  assert  that 
implementation  of  non-capacity  release 
standards  should  be  determined  by  the 
market,  not  regulation.  Tenneco  Gas 
also  states  that  the  industry  is  working 
on  standardization  related  to 
nominations  and  that  these  standards 
should  be  reviewed  first  before 
additional  standardization  is  attempted. 
Natural  seeks  clarification  that  the 
Commission  is  not  prejudging  or 
dictating  the  items  to  h»e  standardized, 
but  is  relying  on  Working  Croup  3  to 
make  this  determination. 

On  the  other  side,  NGC  and  NCSA 
contend  the  Working  Groups  are 
deadlocked  on  whether  pipelines 
should  be  required  to  implement  the 
high  priority  data  elements.  They 
contend  the  Commission  should  direct 
the  pipelines,  in  conjunction  with 
Working  Group  3,  to  develop  an 
implementation  schedule  for  all  33  high 
priority  data  elements.  NGC  suggests 
that  the  schedule  for  the  ten  high 
priority  items  should  be  submitted  by 
April  1, 1994  and  for  the  remaining  23 
by  June  1,  1994. 

On  March  25,  1994,  Working  Group  3 
filed  a  consensus  agreement  regarding 
the  development  of  standards  for  non- 
capacity  release  business  transactions. 
They  anticipate  completion  of  12 


upload  and  download  data  sets  relating 
to  confirmations  and  nominations  by 
June  1,  1994.-»  At  the  time  of  the  filing, 
55  trading  partners,  including  a  number 
of  pipelines,  have  committed  to  begin 
implementation  of  these  data  sets  in 
June  1994,  with  pilot  testing  by 
December  31, 1994.  Several  pipelines 
and  their  trading  partners  are  expected 
to  be  in  full  implementation  by  January 
1995.  The  Working  Group  encourages 
other  industry  participants  that  are  EDI 
capable  to  support  the.se  data  sets  by 
September  1995. 

Working  Group  3  anticipates  it  will 
complete  its  consideration  of  the  otlier 
high  priority  data  sets  by  January  1, 
1995,  with  development  of  data  sets  by 
January  1, 1996  and  implementation 
within  the  6  month  period  from  January 
to  June,  1996.  The  Group  states  this 
schedule  may  be  affected  by  the  Group's 
analysis  of  the  transactions  involved 
and  its  evaluation  of  the  use  of  EDI  for 
capacity  release  and  for  nominations 
and  confirmations. 

The  consensus  of  Working  Group  3 
was  that  significant  and  sufficient 
progress  can  be  made  in  developing  and 
implementing  these  standards  without 
the  Conunission  mandating 
implementation.  It,  therefore, 
recommends  that  the  Commission 
accept  the  consensus  agreement  without 
mandating  compliance  with  the  data 
sets  by  the  pipelines.**  The  Working 
Group  commits  to  making  quarterly 
progress  reports,  starting  July  1,  1994, 
which  will  be  made  available  to  the 
Commission  and  other  interested 
parties.** 

Although  the  Commission  began  the 
standardization  process  writh  capacity 
release,  the  Commission  recognizes  that 
the  process  now  needs  to  be  expanded 
to  include  other  business  practices  in 
order  to  facilitate  the  movement  of  gas 
across  multiple  pipelines.  In  addition  to 
standards  governing  electronic 
communication,  such  standards  could 
include  other  business  practices,  such 
as  standardization  of  gas  days  and 
nomination  times  to  help  shippers 
schedule  deliveries  across  multiple 
pipelines.  The  Working  Group's  use  of 
a  pilot  program,  implemente^i  as  quickly 
as  possible,  appears  to  be  a  worthwhile 
approach  for  assessing  the  value  of 
proposed  standards  and  approaches,  so 


*-»The  ten  elements  were:  timely  flowing  volunie: 
timely  volume  allocation  reports;  predetermined 
allocarions  and  shipper  ranking;  imbalance  statusi 
customer  scheduled  receipts  and  deliveries; 
customer  specific  curtailment/inlemiplion 
mlormation;  customer  speciflc  operational  flow 
orders;  daily  nominated  volume  acknowledgement; 
customer  penalty  status:  and  input  and  modify  gas 
nominations. 


<' These  data  sets  deal  with  the  nomination,  the 
request  to  confirm,  the  confirmation,  and  the 
scheduled  volimies. 

-"If  parties  are  dissatisfied  with  progress  under 
the  voluntary  agreement,  they  have  reserved  the 
right  to  request  Commission  action  at  a  later  tim«. 

'*^Gr>!at  Lakes  filed  a  comment  supporting  the 
Working  Group  3  proposal  and  slated  that  it  will 
be  adding  its  name  to  the  iist  of  trading  partners 
intent  on  meeting  the  time  table  set  out  by  the 
Working  Croup. 


that  lessons  learned  can  be  applied  to 
other  areas  and  the  process  can  move 
forward  qtiickly. 

At  this  point,  the  Commission  will 
honor  the  consensus  agreement  of 
Working  Group  3  and  allow  the  industry 
to  proceed  in  developing  such 
standards,  without  Commission 
mandate.  The  Commission  applauds  the 
progress  of  the  industry  to  date  and 
hopes  that  a  consensus  can  be  achieved 
on  iinplementing  the  nominationy 
confirmation  standards  on  schedule  as 
xvell  as  implementing  the  additional 
proposed  standards  by  the  targeted 
dates  if  not  earlier.  The  Commission 
also  recognizes  that  other  efforts  are 
underway  in  the  industry  to  standardize 
business  practices.  The  Working  Grgup 
should  keep  abreast  of  these 
developments  and  coordinate  these 
efforts.  The  Commission  staff  will 
continue  to  actively  monitor  the 
Working  Group's  progress  in  developing 
these  standards.  Depending  on  the 
progress  made  by  the  indu,stry  in  this 
endeavor,  the  Commission  will  evaluate 
the  need  for  mandating  compliance  with 
such  standards  either  in  this  docket  or 
in  another  appropriate  forum. 

Vni.  Recovery  Of  EBB  Costs 

In  Order  No.  563,  the  Commission 
responded  to  comments  addressing  the 
mechanism  for  recovering  the  costs  of 
standardization.  As  a  general  matter,  the 
Commission  stated  that  its  policy  of    • 
permitting  recovery  of  fixed  costs 
through  a  reservation  charge  and 
variable  costs  through  a  usage  charge 
was  appropriate  for  the  basic  EBB 
service,  which  would  include  the 
downloadable  data  sets  and 
commimication  protocols  of  this  rule. 
The  Commission  stated  that  these 
services  should  be  included  in  the  basic 
EBB  package  because  they  were  needed 
to  provide  a  viable  capacity  release 
market  and  would  provide  system-wide 
benefits  to  all  users.  For  enhancements 
to  the  basic  EBB  package,  the 
Commission  stated  it  was  open  to  cost 
recovery  approaches  that  would  recover 
fixed  costs  from  the  limited  number  of 
users  deriving  benefit  from  the  service. 

KGPC  states  that  EBB  implementation 
and  development  costs  should  be 
recovered  as  fixed  costs.  Columbia 
Distribution  and  UDC/AGD,  on  the 
other  hand,  object  to  the  Commission's 
statement  that  the  fixed  costs  of  the 
basic  EBB  package  should  be  recovered 
through  reservation  charges.  They  assert 
the  Commission's  statement  is  at  odds 
with  its  statement  in  the  NOPR  that  it 
would  be  open  to  cost  recovery  methods 
that  would  spread  costs  across  all  those 
benefitting  from  the  standards.  Edison 
similarly  contends  that  "data 
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aggregators"  {companies  which  are  not 
shippers  on  pipWirses.  but  which  will  be 
downloading  dt  ta  from  multiple  EBBs 
to  provide  electronic  services)  should 
pay  their  share  ojf  the  costs  for 
additional  ser.i  a?s  provided  at  their 
request.  All  three  contend  the 
Comiiiission  sholild  adopt  a  policy  on 
cost  recovery  ui  der  which  the  costs 
would  be  equitaji)ly  shared  among  all 
users  of  EBBs  wjith  the  precise  method 
of  cost  allocation  determined  in  section 
4  rate  proceedinjgs. 

UDCMGD  al^  request  clarification  of 
the  criteria  the  Commission  will  use  to 
determine  which  enhancements  are  not 
to  be  included  in  the  basic  EBB  package. 
They  state,  for  example,  that  some  of  the 
non-capacity  relioase  standards  which 
the  Working  Groups  are  developing  may 
not  be  of  general  benefit.  KGPC  suggests 
that  any  standards  imposed  by  the 
Commission  should  be  treated  as  part  of 
the  standard  EBB  service. 

Columbia  Distribution  and  UDC/AGD 
further  assert  the  Commission's 
statement  on  cost  recovery  could 
interfere  with  the  development  of 
alternative  cost  recovery  approaches  by 
the  Working  Groups,  and  LTX^AGD 
contend  that  if  the  Commission  does  not 
revisit  this  issue,  it  should,  at  least,  refer 
the  issue  to  the  Working  Groups  for 
further  consideration.  In  contrast.  NCSA 
contends  that  the  method  of  cost 
recovery  is  a  policy  issue  outside  the 
scope  of  this  proceieding  and  that  the 
Working  Groups  should  not  be  asked  to 
resolve  this  issue  since  they  are  set  up 
to  deal  with  technical  issues. 

NGC  requests  clarification  that  all  cost 
recovery  related  to  EBBs  will  fake  place 
in  full  section  4  rate  cases  so  that 
savings  as  well  as  costs  can  be  taken 
into  account.  NGC  further  argues  that 
variable  costs  should  not  be  recovered 
through  usage  charges  because  a  usage 
charge  ignores  the  system-wide  benefits 
of  EBBs  and  other  forms  of  electronic 
nominations.  If  the  Commission  does 
permit  a  separate  charge  for  EBB  use. 
NGC  contends  the  Commission  should 
not  pennit  EDI  users  to  be  singled  out 
for  separate  charges.  NGC  maintains  that 
some  in  the  industry  have  argued  for  a 
separate  charge  for  EDI  users  because 
not  all  users  find  EDI  suitable.  N(X 
responds  that  some  users  find  on-line 
EBBs  equally  unsuitable. 

As  pajl  of  the  Working  Groups  1  &  2 
report,  position  papers  were  filed 
reiterating  the  points  made  above.  One 
group  ■»«>  contends  the  interminable 


23635 


•■American  Iron  &  Steel  Institute.  Amoco 
Production  Company.  Chevron  U.S.A.  Production 
Company.  Conoco  Inc..  Enron  Ga«  Services, 
Caslantic  Corporation.  GPM  Gas  Corporation. 
Marathon  Oil  Company,  Natural  Gas  Clearinghouse. 
Phillips  Petroleum  Company.  Phillips  Gas 


debate  over  the  cost  issue  is  impeding 
the  ability  of  the  Working  Groups  to 
complete  their  work.-*'  They  urge  the 
Commission  to  resolve  this  issue  by 
stating  that  the  cost  issue  should  be  left 
to  section  4  proceedings,  and  not  be 
considered  by  the  Working  Groups. 

Another  group  •«  supports  an 
equitable  sharing  of  costs  by  all  EBB 
users.  They  assert  that  if  firm  capacity 
holders  are  required  to  pay  all  EBB  costs 
through  a  reservation  charge,  the  firm 
holders  will  be  subsidizing  other  users 
of  the  system.  They  further  assert  that 
having  to  absorb  all  EBB  costs  will  place 
firm  users  at  a  competitive  disadvantage 
compared  with  brokers  and  marketers 
that  can  obtain  the  EBB  services  at  no 
cost.  This  group  asserts  the  Commission 
state  that  its  policy  is  to  equitably  share 
costs,  with  the  mechanics  of  the  cost 
sharing  approach  to  be  developed  in 
section  4  cases,  in  which  the  parties 
could  consider  a  number  of  options, 
such  as  annual  user  fees  or  on-line 
usage  charges. 

The  Commission  will  clarify  its 
position  on  cost  recovery.  As  provided 
in  Order  No.  636.  the  recovery  of  all 
EBB  costs  must  take  place  in  a  full 
section  4  rate  fihng.-w  Parties  are  free  in 
these  proceedings  to  propose  alternative 
methods  of  cost  recovery. 

The  Commission  recognizes  that  those 
supporting  cost  sharing  raise  a 
legitimate  concern  that  users  should  be 
responsible  for  paying  the  costs  that 
their  use  imposes  on  the  system.  On  the 
other  hand,  in  Order  No.  636-A.  the 
Commission  rejected  a  user  fee 
approach  to  EBB  cost  recovery  in  favor 
of  a  reservation  charge  approach  out  of 
concern  about  potential  consequences  of 
user  fees.  The  Commission  intended 
EBBs  to  provide  for  wide  dispersion  of 
information  about  capacity  availabihty 
as  well  as  information  concerning 
market  and  system  operational 
information.  In  fact,  to  further  the 
secondary  capacity  market,  the 
Commission  has  sought  to  remove 
impediments  to  the  development  of 
services  by  third  parties  that  would 


-Mark-Bling  Company  Process  Gas  Consumers. 
Texaco  Gas  Marketmg  Inc..  Vastar  Gas  Mariieting, 
Inc.,  Virginia  Power  Company. 

"They  assert  some  parties  have  held  up 
consensui  on  further  standardization  until  ihe 
group  agrees  to  a  cost  allocation  statement. 

*  Bahimore  Gas  »  Electric  Company.  Brooklyn 
L'nion  Gas  Company.  The  Columbia  Distribution 
Companies.  Consolidated  Edison  of  New  York.  New 
York  State  Electric  ft  Gas  Company.  Southern 
California  Gas  Company.  United  Distribution 
Companies.  Washi.ngton  Gas  Light  Company. 
American  Public  Gaa  Association,  Associated  Gas 
Distributors,  and  New  England  C<5  Distributor 
Group. 

« Order  No  636,  IH  FtiRC  Stats.  8,  Regs. 
Preambles  at  30.460:  Order  No.  6  J6-A.  HI  FERC 
Suts.  &  Kegs.  Preambles  at  30,664. 


aggregate  information  from  multiple 
pipeline  EBDs,  thereby  improving 
access  to  information.s'^  The 
Commission,  therefore,  rejected  user 
fees  for  EBBs  because  high  user  fees  can 
work  to  the  disadvantage  of  firm 
shippers  by  discouragirg  the  use  of 
EBBs  for  capacity  release  transactions 
and  by  providing  advantages  to  the 
pipehnes'  sale  of  interruptible 
transportation  at  the  expense  of  capacity 
release.il  Without  more  detail  aboiJt 
how  cost  sharing  would  work,  the 
Commission  cannot  endorse  a  policy  of 
equitable  cost  sharing  at  this  point,  the 
Commission,  however,  is  not  ruling  out 
adoption  of  a  fully  supported  and 
justified  proposal  of  this  nature.  At  this 
point,  these  issues  are  best  examined  in 
the  context  of  an  individual  rate  case. 

Similarly,  the  Commission  does  not 
have  sufficient  basis  to  establish  a 
generic  standard  for  cost  recovery  for 
enhancements  to  the  basic  EBB  package. 
All  the  standards  the  Commission  has 
adopted  are  of  sufficient  system-wide 
benefit  to  be  included  in  the  basic  EBB 
package.  Also,  as  discussed  above,  the 
Commission  will  not  be  mandating 
implementation  of  the  non-capacity 
release  standards  proposed  by  Working 
Group  3  at  this  time.  The  Working 
Group  is  proposing  a  pilot  program  to 
evaluate  its  efforts,  so  an  attempt  to 
develop  a  generic  cost  recovery 
approach  for  these  standards  is 
premature.  At  this  point,  cost  recovery 
for  implementation  of  the  standards  is 
best  addressed  in  individual  rate  cases. 

The  Commission  agrees  with  NCSA 
that  cost  recovery  is  a  policy  issue  that 
need  not  be  resolved  by  the  Working 
Groups,  and  the  Working  Groups  should 
not  permit  debates  over  cost  recovery  to 
side-track  them  from  their  work  on 
developing  standards.  If  parties  have 
developed  concrete  proposals  for 
alternate  methods  of  cost  recovery  for 
particular  standards,  they  can  submit 
the  proposals  in  comments  on  the 
Working  Group  reports  or  address  the 
issue  in  individual  section  4  cases  in 
which  EBB  cost  recovery  is  an  issue. 

List  of  Subjects  in  18  CFR  Part  284 

Continental  shelf.  Natural  gas, 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  denies  rehearing  in  part, 
grants  rehearing  in  part,  and  clarifies 
Order  No.  563  as  described  above. 


'f  Nonhwesi  Pipt-iine  Corporation.  63  KLRC 
161.124(1993),  a^U  65  FtRC^6].0O7  (1493). 

* '  Sff  Order  No  636-A.  Ill  FERC  Stdls  &  Regs. 
Preambles  al  30.563-64  (rejecting  jser  charges  for 
EBB  to  eliminate  advantages  for  pipeline*.' 
interruptible  service);  ANR  Pipeline  Company.  66 
FERC  161.335  (1994)  (reiecting  S50  usage  tharnf ). 
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By  the  Commission. 
Lois  D.  Cashell, 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  606  and  660 


Secrefory. 

Note:  This  Appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

APPENDIX  A-DOCKET  NO.   RM93^-     [Docket  NO.  92N^97] 
001— Parties     Filing     Requests    Biological  Products;  Blood  Specificity 
FOR  Rehearing  and  Clarification     Designators;  Technical  Amendments 


Filer 


ANR  Pipeline  Company  and  Col- 
orado Interstate  Gas  Company. 

ArVIa  Energy  Resources  Conv 
pany  and  Mississippi  River 
Trjinsmission  Corporation. 

Columbta  Gas  Distribution  Com- 
panies ^2. 

Gaslantic  Corporation 

Interstate  Natural  Gas  Associa- 
tion of  Anrierica. 

Kern  River  Gas  Transmission 
Company. 

Koch  Gateway  Pipeline  Company 

National  Registry  of  Capacity 
Rights. 

Natural  Gas  Pipeline  Company  of 

Amenca. 
Tenneco  Gas  . — 

Texas  Eastern  Transmission  Cor- 
poration, Panhandle  Eastern 
Pipe  Line  Comfjany,  Trunkline 
Gas  Conipany,  and  Algonquin 
Gas  Transmission  Company. 

Transcontinental  Gas  Pipe  Line 
Corporation. 

United  Distribution  Companies 
and  Associated  Gas  Distribu- 
tors. 

Souttiem  California  Edison  Com- 
pany. 

Natural  Gas  Supply  Association  .. 

Texaco  Gas  Marketing.  Inc  

Enron  Interstate  Pipelines  (North- 
em  Natural  Gas  Company. 
Transwestem  Pipeline  Com- 
pany, and  Florida  Gas  Trans- 
mission Corripany). 

Natural  Gas  Clearinghouse 

Working  Groups  1  &  2 


Atibrevia- 
tion 


ANR/CIG. 
AER/MRT. 


Columbia 
Distribu- 
tion. 

Gaslantic. 

INGAA. 

Kern 
River. 

KGPC. 

National 
Reg- 
istry. 

Natural. 

Tenneco 
Gas. 

PEC  Pipe- 
line 
Group. 


TGPL. 

UDC/ 
AGD. 

Edison. 

NGSA. 
TGMI. 
Enron. 


NGC. 

Working 
groups 
1  and  2. 


5JColumt>ia  Gas  of  Kentucky.  Inc.,  Colunrv- 
bia  Gas  of  Maryland,  Inc.,  Columbia  Gas  of 
Ohio,  Inc.,  Columbia  Gas  of  Pennsylvania. 
Inc..  and  Comrrxxiwealth  Gas  Services,  Inc. 

|FR  Doc.  94-10920  Filed  5-5-94;  8;45  am] 

BILUNO  CODE  6717-41-P 


AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  technical 

amendments. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
biologies  regulations  to  correct  certain 
omissions  from  the  designators  for 
blood  specificities  and  make  other 
minor,  technical  amendments.  This 
action  is  being  taken  to  clarify  and 
improve  the  accuracy  of  the  regulations. 
EFFECTIVE  DATE:  May  6,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paula  S.  McKeever,  Center  for  Biologies 
Evaluation  and  Research  (HFM-635), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  suite  200N,  Rockville, 
MD  20852.  301-594-3074. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
correcting  certain  errors  that  have  been 
incorporated  into  the  biologies 
regulations  in  parts  606  and  660  (21 
CFR  parts  606  and  660).  The  errors  in 
the  regulations  are  as  follows: 

1.  In  the  Federal  Register  of  April  19, 
1988  (53  FR  12760),  FDA  changed  the 
name  of  "Blood  Grouping  Serum"  to 
"Blood  Grouping  Reagent"  to  more 
accurately  describe  the  product's 
derivation  and  intended  use.  However, 
in  §§  606.65(c)  and  606.121(c)(12)(i), 
(c)(12)(ii),  and  {c)(12)(iii).  the  name 
change  was  inadvertently  omitted.  The 
agency  is  correcting  these  errors. 

2.  In  the  Federal  Register  of  February 
11,  1985  (50  FR  5574),  FDA  changed  the 
name  of  "Anti-Human  Serum"  to  "Anti- 
Human  Globulin"  to  reflect  that  this 
product  may  be  produced  from 
immunoglobulin-secreting  cell  lines  as 
well  as  from  serum.  However,  in  § 
606.65(c),  the  name  change  was 
inadvertently  omitted.  The  agency  is 
correcting  this  error. 

3.  Further,  in  §  660.28(a),  the  agency 
is  revising  the  blood  group  antibody 
designations  "Anti-c."  and  "Anti-k."  as 
"Anti-c."  and  "Anti-k."respectively. 

Publication  of  this  document 
constitutes  final  action  on  these  changes 
under  the  Administrative  Procedure  Act 
{5  use.  553).  Notice  and  public 
procedure  and  delayed  effective  date  on 


this  final  rule  are  unnecessary  because 
the  changes  are  editorial  in  nature  and 
nonsubstantive  {5  U.S.C.  553(b)  and  (d)). 

List  of  Subjects 

21  CFR  Part  606 

Blood,  Labeling.  Laboratories, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  660 

Biologies,  Labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Public 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs.  21  CFR  parts  606  and  660  are 
amended  as  follows: 

PART  60fr— CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
BLOOD  AND  BLOOD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
part  606  continues  to  read  as  follows: 

Authority:  Sees.  201,  301.  501,  502,  505, 
510.  520,  701,  704  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321,  331.  351, 

352.  355.  360.  360).  371.  374);  sees.  215.  351. 

353.  361  of  the  Public  Health  Ser\iee  Aet  (42 
use.  216,  262.  263a.  264). 

§606.65    [Amended] 

2.  Section  606.65  Supplies  and 
reagents  is  amended  in  the  table  in 
paragraph  (c),  under  the  heading 
"Reagent  or  solution"  by  removing  the 
words  "Anti-human  serum"  and  adding 
in  their  place  the  words  "Anti-human 
globulin",  and  by  removing  the  words 
"Blood  grouping  serums"  and  adding  in 
their  place  the  words  "Blood  grouping 
reagents". 

§606.121    [Amended] 

3.  Section  606.121  Container  label  is 
amended  in  paragraphs  (c)(12)(i), 
(c)(12)(ii).  and  (c)(12)(iii)  by  removing 
the  word  "Serum"  wherever  it  appears, 
and  by  adding  in  its  place  the  word 
"Reagent". 

PART  660— ADDITIONAL  STANDARDS 
FOR  DIAGNOSTIC  SUBSTANCES  FOR 
LABORATORY  TESTS 

4.  The  authority  citation  for  21  CFR 
part  660  continues  to  read  as  follows: 

Authority:  Sees.  201,  501.  502,  503,  505, 
510,  701  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  351,  352,  353, 
355,  360,  371);  sees.  215,  351,  352,  353.  361 
of  the  Public  Health  Service  Act  (42  U.S.C. 
216,  262,  263,  263a,  264). 

§660.28    [Amended] 
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5.  Section  660.28  Labeling  is  amended 
in  the  table  in  paragraph  (a)(1),  under 
the  heading  "Blood  grouping  reagent" 
by  removing  "Anti-c"  and  adding  in  its 
place  "Anti-c";  in  paragraph  (a)(4),  in 
the  second  sentence,  by  removing 
"Anti-k"  the  second  time  it  appears  and 
adding  in  its  place  "Anti-k". 

Dated;  May  2,  IBCM. 
Michael  R.  Tayl(^r, 

Deputy  Commissiioner  for  Policy. 

[FR  Doc.  94-10097  Filed  5-S-94;  8:45  ami 

BILUNG  CODE  4160-jai-F 


35 


DEPARTMENT  OF  JUSTICE 

28CFRPartO   ' 

Redelegatlon  of  Functions;  Delegation 
of  Authority  to  Drug  Enforcement 
Administration  Official 

AGENCY:  Department  of  Justice. 
ACTION:  Final  rule. 


SUMMARY:  Under  delegated  authority, 
the  Administrator  of  the  Drug 
Enforcement  Administration  (DEA), 
Department  of  Justice,  is  amending  the 
appendix  to  the  Justice  Department 
regulations  to  rede  legate  certain 
functions  and  authority  w^hich  were 
vested  in  the  Attorney  General  by  the 
Controlled  Substances  Act  and 
subsequently  delegated  to  the 
Administrator,  i 
EFFECTIVE  DATE:!  May  6,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Julie  C.  Gallagher,  Associate  Chief 
Counsel.  Office  of  Chief  Counsel,  Drug 
Enforcement  Administration, 
Washington,  EXI 20537.  Telephone 
number:  (202)  307-8010. 
SUPPLEMENTARY  INFORMATION:  The 
Controlled  Substances  Act  (CSA)  (21 
U.S.C.  801  set  s^q.)  establishes  a 
detailed  regulatory  scheme  governing 
the  manufactuiQ  and  distribution  of 
controlled  substjances  and  listed 
chemicals.  The  CSA  requires  that  every 
person  v^-ho  manufactures,  distributes, 
or  dispenses  a  controlled  substance  or 
who  manufactuijes,  distributes,  exports 
or  imports  certain  listed  chemicals  must 
obtain  a  registration  from  DEA.  An 
application  for  siiich  registration  may  be 
denied  or  a  registration  revoked 
pursuant  to  spedific  provisions  of  the 
CSA.  ' 

The  Attorney  General  has  delegated 
her  functions  under  the  CSA  to  the 
Administrator  of  the  Dnig  Enforcement 
Administration.  See  21  U.S.C.  871(a) 
and  28  CFR  0.1 00(b).  Regulations 
implementing  the  CSA  empower  the 
Administrator,  for  example,  to  issue 
final  orders  to  deny  applications  for 


registration  or  revoke  registrations,  to 
schedule  controlled  substances,  to 
designate  chemicals  as  listed  chemicals 
and  to  establish  quotas. 

The  Attorney  General  has  also 
authorized  the  Administrator  to 
redelegate  any  of  his  functions  under 
the  CSA  to  any  of  his  subordinates.  See 
28  CFR  0.104.  To  further  enhance  the 
administration  of  the  CSA  and  its 
attendant  regulations,  the  Administrator 
is  redelegating  to  the  Deputy 
Administrator  the  authority  to  exercise 
all  necessary  functions  under  21  CFR 
part  1300  which  have  not  already  been 
redeiegated  in  subpart  R  of  28  CFR 
0.104.  This  redelegatlon  will  empower 
the  Deputy  Administrator,  among  other 
things,  to  issue  final  orders  relating  to 
the  suspension,  denial  or  revocation  of 
registration,  scheduling  actions, 
designation  of  chemicals  as  listed 
chemicals,  establishment  of  production 
quotas  for  certain  controlled  substances, 
and  to  grant  or  deny  waivers  of  CSA 
regulations  relating  to  registrants.  This 
redelegation  will  include  the  authority 
to  exercise  all  regulatory  functions 
which  may  be  delegated  to  the 
Administrator  in  the  hiture  pursuant  to 
subsequent  amendments  to  21  CFR  part 
1300  and  not  otherwise  specifically 
assigned  or  reserved  by  the 
Administrator. 

The  Administrator  certifies  that  this 
action  will  have  no  impact  upon  entities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601).  Pursuant  to  Executive 
Order  12866,  this  is  not  a  significant 
regulatory  action  since  it  relates  only  to 
the  organization  of  functions  within 
DEA.  Accordingly,  it  has  not  been 
reviewed  by  the  Office  of  Maiiagement 
and  Budget  and  does  not  require 
certification  under  Executive  Order 
12778.  This  action  has  been  analyzed  in 
accordance  with  Executive  Order  12616. 
It  has  been  determined  that  this  matter 
has  no  federalism  implications  which 
would  warrant  the  preparation  of  a 
federalism  assessment. 

List  of  Sections  in  28  CFR  Part  0 

Authority  delegations  (Government 
Agencies),  Organization  and  functions 
(Government  Agencies). 

For  the  reasons  set  forth  above,  and 
pursuant  to  the  authority  vested  in  the 
Administrator  of  the  Drug  Enforcement 
Administration  by  28  CFR  0.100  and 
0.104.  and  21  U.S.C.  871 ,  title  28,  of  the 
Code  of  Federal  Regulations,  part  0, 
appendix  to  subpart  R,  Redelegation  of 
Functions,  is  amended  as  follows: 


PART  0— ORGANIZATION  OF  THE 
DEPARTMENT  OF  JUSTICE 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  28  U.S  C.  509, 
510,  515-519. 

2.  The  Appendix  to  subpart  R  is 
amended  as  follows: 

a.  Sec.  12  is  added  to  read  as  follows: 

Appendix  to  Sut)part  R— Redelegation  of 
Functions 

•         »         •         •         • 

Sec.  12.  All  other  functions.  The  Deputy 
Adminstrator  is  authorized  to  exercise  all 
necessary  functions  under  21  CFR  Par!  1300. 
except  those  functions  otherwise  delegated 
within  this  subpart.  This  will  include 
functions  which  may  be  vested  in  the 
Administrator  in  subsequent  amendments  to 
21  CKR  Part  13(X)  and  not  otherwise 
specifically  assigned  or  reserved  by  him. 

Appendix  to  Subpart  R— [Amended] 

b.  Sec.  7.  (a),  (g).  (i).  and  (j)  shall  be 
amended  by  inserting  the  word  "Deputy" 
before  the  word  "Administrator"  each  place 
it  appears. 

Dated:  April  29.  1994. 
Thomas  A.  Constantino, 
Administrator. 
IFR  Doc.  94-10743  Filed  5-5-94;  8:45  am] 

BILLING  CODE  441(M)9-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1253 
RIN  3095-AA56 

National  Archives  at  College  Park,  MD; 
Location  of  Records  and  Hours  of  Use 

AGENCY:  National  Archives  and  Records 

Administration. 

ACTION:  Final  rule;  confirmation  of 

interim  final  rule. 


SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA)  is 
adopting  as  a  final  rule  the  interim  final 
rule  providing  the  location  of  records 
and  hours  of  use  at  the  National 
Archives  at  College  Park  (Archives  II) 
facility  which  has  opened  in  College 
Park,  MD,  and  removing  from  the 
regulations  the  Pickett  Street  facility  in 
Alexandria,  VA,  which  is  no  longer 
open  for  research.  This  rale  will  affect 
the  public. 

DATES:  The  effective  date  of  this  rule  is 

March  16,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Ann  Hadvka  or  Nancy  Allard  on 

(301)  713-6730. 

SUPPLEMENTARY  INFORMATION:  NAR.\ 

published  an  interim  final  rule  on 

February  14.  1994  (59  FR  6899) 
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establishing  the  hours  for  the  research 
complex  at  the  National  Archives  at 
College  Park  facility  located  at  8601 
Adelphi  Road,  College  Park.  MD  20740- 
6001.  The  effective  date  of  the  interim 
final  rule  was  March  16,  1994.  No 
comments  were  received  during  the  60- 
day  comment  period,  which  closed  on 
April  15,  1994.  Therefore,  we  are 
confirming  in  this  final  rule  the  research 
complex  hours  established  in  the 
interim  final  rule.  These  hours  are  8:45 
a.m.  to  5  p.m..  Monday  and  Wednesday; 
8:45  a.m.  to  9  p.m..  Tuesday,  Thursday, 
and  Friday:  and  8:45  a.m.  to  4:45  p.m.. 
Saturday. 

This  rule  is  not  a  significant 
regulatory  action  for  purpo.ses  of 
Executive  Order  12866  of  September  30, 
1993  and  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget.  As 
required  by  the  Regulatory  Flexibility 
Act,  it  is  hereby  certified  that  this  rule 
will  not  have  a  significant  impact  on 
small  entities. 

List  of  Subjects  in  36  CFR  Part  1253 

Archives  and  records. 

Accordingly,  under  the  authority  of 
44  U.S.C  2104(a),  the  interim  final  rule 
published  at  59  FR  6899  amending  36 
CFR  part  1253  is  adopted  as  final 
without  change. 

Dated:  April  28.  1994. 
Trudy  Huskamp  Peterson, 

Acting  Archivist  of  the  United  States. 

|FR  Doc.  94-10988  Filed  5-5-94;  8:45  ami 

BILUNC  CODE  7S15-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7041 
tCO-930-4210-«6;  COC-28636] 

Opening  of  Lands,  Under  Section  24 
of  the  Federal  Power  Act,  in  the 
Secretarial  Order  Dated  June  19,  1929, 
Which  Established  Power  Site 
CtassificatJon  No.  225;  CO 

AGENCY:  Bureau  of  Land  Management. 
iMti^rior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  opens,  subject  to 
the  provisions  of  section  24  of  the 
Fideral  Power  Act.  211.59  acres  of 
public  land  and  354.47  acres  of  National 
Forest  System  land  withd.rawn  by  a 
Secretarial  order  that  established  Power 
Site  Classification  No.  225.  This  action 
will  permit  disposal  of  the  lands,  but 
will  retain  the  power  rights  to  the 
United  States.  The  lands  have  been  and 
continue  to  be  open  to  mineral  leasing 


and.  under  the  provision  of  the  Mining 
Claims  Rights  Restoration  Act  of  1955. 
to  mining. 

EFFECTIVE  DATE:  June  6. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alexa  Watson.  BLM  Colorado  State 
Office.  2850  Youngfield  Street. 
Lakewood,  Colorado  80215-7076.  303- 
239-3796. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  the  Act 
of  June  10,  1920,  section  24,  as 
amended,  16  U.S.C.  818  (1988),  and 
pursuant  to  determination  by  the 
Federal  Energy  Regulatory  Commission 
in  DVCO-543,  it  is  ordered  as  follows: 

1.  At  9  a.m.  on  June  6, 1994,  the 
following  described  land  withdrawn  by 
Secretarial  Order  dated  June  19, 1929, 
which  established  Power  Site 
Classification  No.  225,  will  be  opened  to 
disposal  subject  to  the  provisions  of 
Section  24  of  the  Federal  Power  Act,  as 
specified  by  the  Federal  Energy 
Regulatory  Commission  in 
determination  DVCO-543,  and  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law: 

Sixth  Principal  Meridian 

T.  13  S..  R.  72  VV.. 

Sec.  19.  lots  1.  2.  3.  and  SE'ANW'A. 
T.  13S.,R.  73  W., 

Sec.  12,  SEV4SEV4. 

The  area  descril)ed  contains  211.59  acres  of 
public  land  in  Park  County. 

2.  At  9  a.m.  on  June  6. 1994.  the 
following  described  National  Forest 
System  land  withdrawn  by  Secretarial 
Order  dated  June  19, 1929,  for  Power 
Site  Classification  No.  225,  will  be 
opened  to  disposal  subject  to  the 
provisions  of  section  24  of  the  Federal 
Power  Act.  as  specified  by  the  Federal 
Energy  Regulatory  Commission  in 
determination  DVCO-543.  and  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law: 

Sixth  Principal  Meridian 
Pike  National  Forest 

T.  13S..R  72  VV.. 

Sec.  20.  lots  3,  4.  3.  8.  9.  10,  1 1 .  16,  and 
W:- of  lot  18; 

.S.-c.  29,  lots  5,  6,  7,  and  10. 

The  area  doscribed  contains  354.47  acres  of 
.National  Forest  System  land  in  Park  County. 

3.  The  State  of  Colorado  was  afforded 
90  days,  as  provided  by  the  Act  of  June 
10.  1920,  as  amended  (16  U.S.C.  818 
(1988)}.  but  did  not  exercise  its 
preference  right  for  public  highway 
rights-of-way  and  material  sites  on  the 
public  land  described  in  paragraph  1. 


Dated:  April  14.  1994. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior 

[FR  Doc.  94-10968  Filed  5-5-94;  8:45  am) 

BILUNG  CODE  4310-JB-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  663 

[Docket  No.  931249-3349;  ID.«  042694D] 

Pacific  Coast  Groundfish  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Adjustment  to  trip  limits; 

clarifications;  request  for  comments. 

SUMMARY:  NMFS  announces  a  change  in 
the  trip  limit  for  rockfish  taken  with  set 
nets  in  the  open  access  fishery  for 
groundfish  in  the  U.S.  exclusive 
economic  zone  off  the  coast  of 
California  as  authorized  by  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  (FMP).  This  action  is  intended  to 
keep  landings  as  close  as  possible  to  the 
open  access  allocation  without  causing 
excessive  discards.  Clarifications  to  the 
management  measures  for  1994  also  are 
announced.  The  clarifications  do  not 
result  in  changes  to  Federal 
management  of  the  fishery. 
DATES:  Effective  May  3,  1994  through 
December  31,  1994.  Comments  will  be 
accepted  by  June  6,  1994. 
ADDRESSES:  Comments  should  be  sent  to 
Mr.  J.  Gary  Smith,  Acting  Director, 
Northwest  Region,  NMFS,  7600  Sand 
Point  Way  NE.,  BIN  C15700,  Bldg.  1. 
Seattle,  WA  98115-0070;  or  Dr.  Gary 
Matlock,  Acting  Director,  Southwest 
Region,  NMFS,  501  West  Ocean  Blvd., 
suite  4200,  Long  Beach,  CA  90802- 
4213.  Infonnation  relevant  to  this  action 
has  been  compiled  in  afjRregate  form 
and  is  available  for  public  review  during 
business  hours  at  the  Office  of  the 
Director,  Northwest  Region,  NMFS, 
(Regional  Director)  or  may  be  obtained 
from  the  Pacific  Fishery  Management 
Council  (Council),  by  writing  Pacific 
Fishery  M-niiagement  Council,  Metro 
Center,  suite  420,  2000  SW.  First 
Avenue,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  (Northwest  Region. 
NMFS)  206-520-6140;  or  Rodney  R. 
Mclnnis  (Southwest  Region,  NMFS) 
310-980^040. 

SUPPLEMENTARY  INFORMATION:  At  its 
April  4~S,  1994,  meeting  in  Buriingame, 
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CA,  the  Council  recommended  changes 
to  the  1994  groundfish  fishery 
specifications  and  management 
measures  pubUshed  in  the  Federal 
Register  at  59  FR  685,  on  January  6, 
1994.  NMFS  concurs  with  the  Council's 
recommendations,  and  herein 
announces  the  following  changes  and 
clarifications  for  the  reasons  stated 
below. 

A.  Change  the  Open  Access  Trip  Limit 
forRockfish  Caught  With  Set  Nets 

The  current  trip  limit  for  all  open 
access  gear  except  exempted  trawl  gear 
is  10,000  pounds  (4,536  kg)  per  trip  for 
all  rockfish  combined,  not  to  exceed 
40.000  pounds  (18,144  kg)  cumulative 
in  a  month.  Representatives  of  the 
California  set  net  fleet  testified  that  they 
frequently  catch  more  than  10,000 
pounds  (4,536  kg)  per  trip,  resulting  in 
significant  discards.  The  Council  agreed 
that  the  10,000-pound  (4,536  kg)  trip 
limit  could  be  removed  for  the  set  net 
fishery  to  minimize  discards  and 
disruption  of  traditional  fishing 
patterns,  but  the  40,000  pound  (18,144 
kg)  cumulative  limit  per  month  must 
remain  in  effect.  No  change  was 
recommended  for  any  other  open  access 
gear  because  these  gears  have  different 
fishing  patterns  and  the  per  trip  limit  is 
not  as  likely  to  cause  discards.  Data  are 
inadequate  at  this  time  to  determine 
landings  by  the  set  net  fishery  or  to 
project  whether  the  open  access 
allocation  for  rockfish  will  be  reached 
before  the  end  of  the  year.  The  set  net 
fishery  is  expected  to  take  about  20 
percent  of  the  open  access  allocation  of 
rockfish.  The  Council  agreed  tha<  the 
10,000-pound  (4,536  kg)  trip  limit  may 
be  inappropriate  for  this  sector  of  the 
industry  if  large  levels  of  discards  are 
occurring,  but  Warned  that  more  severe 
restrictions  will  be  implemented  later  in 
the  year  if  necessary  to  avoid  exceeding 
the  open  acces$  allocation.  Set  nets  are 
legal  gear  only  south  of  38°  N.  Latitude. 

The  revised  trip  limit  modifies  the 
document  pubhshed  on  January  6,  1994 
(59  FR  697).  at  paragraph  IV.G.(l)(a),  as 
follows: 

G.  Vessel  Limits  in  the  Open-Access 
Fishery 

(1)  Set  net.  hook-and-line.  pot,  and 
other  exempt  gear  except  exempted 
trawl  gear: 

(a)  Rockfish.  No  more  than  40,000 
pounds  (18.144  kg)  cumulative  of 
rockfish  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  per 
month.  No  more  than  10.000  pounds 
(4.536  kg)  of  rockfish  may  be  taken  and 
retained,  possessed,  or  landed  per  vessel 
per  fishing  trip,  unless  caught  with  a  set 
net.  in  which  case  the  10,000-pound 


(4,536  kg)  trip  limit  does  not  apply. 
Rockfish  means  the  Sebastes  complex 
(including  yellowiail  rockfish). 
shortbelly  rockfish,  widow  rockfish. 
Pacific  ocean  perch,  and  thomyheads. 
as  listed  at  50  CFR  663.2.  Within  these 
limits,  a  vessel  may  not  take  and  retain, 
possess  or  land  more  widow  rockfish. 
Pacific  ocean  perch,  thomyheads,  DTS 
complex.  Sebastes  complex,  yellowtail 
rockfish,  or  bocaccio  than  authorized  for 
the  limited-entry  fishery.  (See 
paragraphs  B.(l).  C.(2).  D.(l),  and  E.(3).) 

B.  Clarify  the  Provision  for  "Fishing 
Ahead"  on  the  Next  Limit 

Some  confusion  has  arisen  regarding 
the  provision  at  59  FR  695,  paragraph 
IV.A.(4).  that  allows  a  vessel  that 
already  has  landed  its  cumulative  or 
daily  limit  for  a  species  to  "fish  ahead" 
on  its  limit  for  the  next  cumulative  or 
daily  period.  Some  vessels  would  off- 
load part  of  their  catch,  keeping  trip 
limit  species  on  board  for  offloading 
after  the  next  legal  period  begins.  This 
is  not  permitted  because,  if  a  vessel  off- 
loads any  fish,  all  fish  on  board  count 
toward  the  limit  for  the  current  period. 
The  definition  of  "landing"  at  50  CFR 
663.2  states  that  "once  transfer  begins, 
all  fish  aboard  the  vessel  are  counted  as 
part  of  the  landing."  Therefore,  if  a 
vessel  off-loads  any  species  of  fish 
(including  groundfish  with  no  trip 
limits,  shrimp,  pravras  or  other 
nongroundfish  species)  while  having  on 
board  a  species  or  species  group  whose 
cumulative  (or  daily)  limit  has  been 
reached,  the  fish  on  board  will  be 
counted  toward  the  current  period's 
cumulative  or  daily  limit,  which  then  is 
exceeded.  Paragraph  IV.A.(4)  is  clarified 
as  follows: 

(4)  Unless  the  fishery  is  closed,  a 
vessel  which  has  landed  its  cumulative 
or  daily  limit  may  continue  to  fish  on 
the  limit  for  the  next  legal  period  so 
long  as  no  fish  (including  but  not 
limited  to  groundfish  with  no  trip 
limits,  shrimp,  prawns  or  other 
nongroundfish  species  or  shellfish)  are 
landed  (offloaded)  until  the  next  legal 
period.  As  stated  in  the  regulations  at  50 
CFR  663.2,  once  offloading  of  any 
species  begins,  all  fish  aboard  the  vessel 
are  counted  as  part  of  the  landing. 

C.  Clarify  the  Calculation  of  the 
Sablefish  Trawl  Trip  Limit 

The  Council  originally  recommended 
a  sablefish  trip  limit  of  25  percent  of  the 
DTS  complex  (Dover  sole,  thomyheads. 
and  trawl-caught  sablefish).  This  has 
caused  some  confusion.  The  legal  limit 
for  sablefish  is  difficult  to  determine 
because  it  is  based  on  the  total  amount 
of  legal  DTS  complex,  including 
sablefish.  To  simpfify  this  trip  limit, 


NMFS  is  restating  it  in  equivalent  terms 
that  are  easier  to  calculate — 25  percent 
of  the  DTS  complex  (including 
sablefish)  is  equivalent  to  33.333 
percent  (approximately  one  third)  of  the 
legal  thomyheads  and  Dover  sole  (i.e. 
the  DTS  complex  excluding  sablefish). 
Paragraph  IV.E.(3)(b)(ii).  at  59  FR  696,  is 
restated  below: 

(b)  Trip  and  Size  Limits— [ii]  Trip 
limits.  Coastwide.  no  more  than  50,000 
pounds  (22,680  kg)  cumulative  of  the 
DTS  complex  may  be  taken  and 
retained,  possessed,  or  landed  per  vessel 
per  month.  Within  this  50.000  pounds 
(22,680  kg),  no  more  than  30,000 
pounds  (13.608  kg)  cumulative  may  be 
thomyheads.  and  no  more  than  12,000 
pounds  (5,443  kg)  cumulative  may  be 
trawl-caught  sablefish.  In  any  landing  of 
the  DTS  complex,  the  trip  limit  for 
trawl-caught  sablefish  is  1,000  pounds 
(454  kg),  or  33.333  percent  of  the  legal 
thomyheads  and  Dover  sole,  whichever 
is  greater.  In  any  landing,  no  more  than 
5,000  pounds  (2,268  kg)  of  sablefish 
may  be  smaller  than  22  inches  (56  cm) 
(total  length). 

Note:  33.333  percent  of  thomyheads  and 
Dover  sole  (the  DTS  complex  excluding 
sablefish)  is  equivalent  to  25  percent  of  the 
DTS  complex  (including  sablefish).  As  slated 
in  paragraph  A. (6).  at  59  FR  695,  percentages 
are  based  on  round  weights,  and,  unless 
otherwise  specified,  apply  only  to  legal  fish 
on  board. 

D.  Yellowtail  Rockfish  Declarations 

Federal  trip  limits  for  yellowtail 
rockfish  are  found  at  59  FR  695, 
paragraph  IV.C.  The  States  of  Oregon 
and  Washington  have  implemented 
declaration  procedures  that  enable 
vessels  that  transit  or  operate  north  of 
Cape  Lookout  (where  the  trip  limit 
currently  is  14,000  pounds  (6.350  kg) 
cumulative  of  yellowtail  rockfish  per 
month)  to  fish  south  of  Cape  Lookout 
and  retain  up  to  the  southern  limit 
(currently  30,000  pounds  (13.608  kg) 
cumulative  per  month).  Details  of  the 
declaration  procedure  are  set  forth  in 
the  respective  state  regulations. 
Therefore,  specific  descriptions  of  state 
requirements  are  being  removed  from 
the  Federal  Register  notice  at  59  FR  696 
by  deleting  the  following  sentence  from 
paragraph  IV.C.(2)(c):  "For  any  vessel 
that  takes  and  retains  or  lands  yellowiail 
rockfish  during  the  month,  a  declaration 
must  be  filed  for  each  fishing  trip  that 
crosses  the  line  at  Cape  Lookout  during 
that  month,  must  be  made  before 
leaving  port  on  the  fishing  trip,  and  may 
not  be  changed  once  the  vessel  has  left 
port."  In  the  same  paragraph,  the 
reference  to  the  "Washington 
Department  of  Fisheries"  is  changed  to 
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the  "Washington  Department  of  Fish 
and  Wildlife". 

The  other  provisions  at  59  FR  695. 
paragraph  IV.C.  that  apply  to  vessels 
landing  yellowtail  rockfish  are  not 
changed.  Vessel  operators  are  cautioned 
that  the  States  of  Oregon  and 
Washington  are  in  the  process  of 
revising  their  requirements,  and 
therefore  the  state  where  the  fish  will  be 
landed  should  be  contacted  to  ensure 
compliance  with  stats^iaw  (Oregon 
Department  of  Fish  and  Wildlife. 
Newport.  OR  at  503-867-4741  or  503- 
867-0300;  or  Washington  Department  of 
Fish  and  Wildlife.  Montesano  WA.  206- 
249-4B28). 

E.  Clarification  of  Yelhwiail  Rockfish 
Areas 

Two  errors  occurred  in  the  1994 
groundfish  fishery  specifications  and 
management  measures  in  the 
description  of  the  stock  assessment  and 
harvest  guideline  areas  for  yellowtail 
rockfish.  The  clarifications,  explained 
below,  cause  no  change  in  management 
of  the  fishery.  (1)  Footnote  "p"  to  Table 
1  at  59  FR  689  incorrectly  states  that  the 
stock  assessment  for  yellovrtail  rockfish 
divides  the  Columbia  area  at  Cape 
Lookout.  OR.  The  geographic  scope  of 
the  yellowtail  rockfish  acceptable 
biological  catch  (ABC)  is  correctly 


described  at  59  FR  690  in  the  third 
column— ABCs  were  determined  for  the 
areas  north  and  south  of  Cape  Falcon. 
OR.  Therefore,  the  first  sentence  of 
footnote  "p"  should  read:  "The 
yellowlail  rockfish  assessment 
addresses  three  separate  areas; 
Vancouver.  Columbia  north  of  Cape 
Falcon,  and  Columbia  south  of  Cape 
Falcon  plus  Eureka."  (2)  The  text  in  the 
first  column  at  59  FR  691  incorrectly 
states  that  the  harvest  guidelines  for 
yellowlail  rockfish  apply  to  the  areas 
north  and  south  of  C^pc  Falcon.  Cape 
Falcon  divides  a  major  fishing  ground, 
making  differential  trip  limits  on  either 
side  of  the  line  impractical.  Instead. 
Cape  Lookout.  OR.  which  is  26  nautical 
miles  south  of  Cape  Falcon,  was  used 
for  purposes  of  establishing  the 
yellowtail  rockfish  harvest  guidelines. 
Therefore,  the  har\est  guidelines  and 
trip  limits  for  yellowtail  rockfish  apply 
north  and  south  of  Cape  Lookout,  as 
previously  announced  at  59  FR  687. 
Table  1.  and  at  59  FR  695,  paragraph 
IV.C. 
F.  Renumbering  Paragraphs 

At  59  FR  697.  paragraphs  IV.G.(3)  (i). 
(ii).  and  (iii)  regarding  open  access 
limits  for  California  halibut  or  sea 
cucumber  trawls  were  inappropriately 
numbered,  and  are  redesignated  IV.G.(3) 


(a),  (b).  and  (c).  respectively.  At  59  FR 
698  in  the  first  column,  paragraph  I\^ 
on  Recreational  Fishing  is  redesignated 
as  paragraph  H. 
Classification 

The  determination  to  take  this  action 
is  based  on  the  most  recent  data 
available.  The  aggregate  data  upon 
which  the  determination  is  based  are 
available  for  public  inspection  at  the 
Office  of  the  Director.  Northwest  Region 
(see  ADDRESSES)  during  business  hours 
until  May  18. 1994. 

This  action  is  taken  under  the 
authority  of  50  CFR  663.23(c)  and 
section  Ill.C.l.ofthe  Appendix  to  50 

CFR  part  663. 

This  notice  is  exempt  from  review- 
under  Executive  Order  12866. 

List  of  Subjects  in  50  CFR  Part  663 

Administrative  practice  and 
procedure.  Fisheries.  Fishing,  and 
Recordkeeping  and  reporting 
requirements. 

Authority:  16  U.S.C.  1801  el  seq. 

Dated:  May  2. 1994. 
Joe  P.  Clem. 

Acting  Director.  Office  of  Fisheries 
Consen-ation  and  Management.  National 
Marine  Fisheries  Sei\ice 
IFR  Doc.  94-10900  Filed  5-3-94.  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  50  and  73 

[Docket  No.  PRM-60-59] 

Virginia  Power;  Filing  of  Petition  for 
Rulemaking       | 

agency:  Nucleair  Regulatory 
Commission. 

ACTION:  Notice  of  receipt  of  petition  for 
rulemaking. 

summary:  The  Nuclear  Regulatory 
Commission  is  publishing  for  public 
comment  a  notice  of  receipt  of  petition 
for  rulemaking  dated  December  30, 
1993,  which  was  filed  with  the 
Commission  by  Virginia  Power.  The 
petition  was  assigned  Docket  No.  PRM- 
50-59  on  January  19.  1994.  The 
petitioner  requests  that  the  Commission 
amend  its  regulations  to  change  the 
frequency  with  which  each  licensee 
conducts  independent  reviews  and 
audits  of  its  safeguards  contingency 
plan  and  security  program  from 
annually  to  bieruiially. 
DATES:  Submit  comments  July  20,  1994. 
Comments  received  after  this  date  will 
be  considered  if  it  is  practical  to  do  so, 
but  assurance  of  consideration  cannot 
be  given  except  as  to  comments  received 
on  or  before  this  date. 
ADDRESSES:  Submit  comments  to  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Attention:  Docketing  and 
Service  Branch,  Washington  DC  20555. 
For  a  copy  of  the  petition,  write  to  the 
Rules  Review  Section,  Rules  Review 
and  Directives  Branch,  Division  of 
Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Chief,  Rules  Review 
Section,  Rules  Review  and  Directives 
Branch,  Division  of  Freedom  of 
Information  emd  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 


DC  20555,  Telephone:  301^15-7163  or 
Toll  Free:  800-368-5642. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Commission's  regulations 
currently  require  that  independent 
reviews  and  audits  of  each  licensee's 
safeguards  contingency  plan  and 
security  program  be  conducted  every  12 
months  by  personnel  who  have  no 
direct  responsibility  for  the  subject 
areas. 

The  NRC  is  considering  rulemaking  in 
several  program  areas  that  would 
modify  audit  requirements  so  that  the 
frequency,  scope,  and  depth  of  auditing 
activities  would  be  based  on  review  of 
program  performance  indicators  but 
would  not  exceed  a  36-month  interval  to 
accomplish  an  audit  of  all  program 
elements.  Final  NRC  action  on  this 
petition  would  be  consistent  with 
actions  taken  on  modifications  to  other 
program  audit  requirements. 

Petitioner's  Request 

Virginia  Power  requests  that  the  NRC 
amend  its  regulations  in  10  CFR  parts  50 
and  73  to  change  the  requirements  that 
each  licensee  provide  for  a  review  at 
least  every  12  months  (annually)  of  its 
safeguards  contingency  plan  and 
security  programs  to  nominally  every  24 
months  (biennially).  The  petitioner  also 
requests  that  appendix  C  to  10  CFR  part 
73  be  amended  to  change  the 
requirement  that  each  licensee  provide 
for  a  review  and  audit  of  its  safeguards 
contingency  plan  at  intervals  not  to 
exceed  12  months  to  a  frequency  of  24 
months. 

The  petitioner  states  that  the 
proposed  amendments  would  require 
each  licensee  to  conduct  independent 
reviews  and  audits  of  its  safeguards 
contingency  plan  and  security  program 
at  least  biennially.  The  petitioner  states 
that  the  resources  presently  used  for 
audits  in  each  area  could  be  reallocated 
if  justified  by  performance  to  address 
more  safety-significant  concerns  that 
might  be  identified.  The  petitioner  also 
states  that  the  proposed  audit  frequency 
provides  a  greater  degree  of  flexibility  in 
applying  resources,  thereby  permitting  a 
licensee  to  implement  a  more 
performance-based  audit  program. 

Grounds  for  Request 

The  petitioner  states  that  the  changes 
requested  are  identified  as  present 


requirements  that  are  resource  intensive 
but  of  marginal  importance  to  safety. 
The  petitioner  ofi'ers  the  following 
reasons  for  the  request. 

1.  The  underlying  purpose  of  the 
requirements  is  to  overview  and  ensure 
effective  implementation  of  security 
programs.  Given  the  available  objective 
criteria  that  industry  performance  is 
commendable  in  this  area,  aggressive 
overview  activities  do  not  seem  to  be 
warranted.  Resources,  which  previously 
would  have  been  strictly  dedicated  to  the 
conduct  of  mandatory  audits,  could  now  be 
more  effectively  used  to  address  performance 
issues  having  safety  significance.  Biennial 
audits  are  sufficient  to  provide  an  acceptable, 
formal  confirmation  of  security  program 
implementation.  The  underlying  purpose  of 
the  existing  requirement  will  continue  to  be 
met  by  the  proposed  rule. 

2.  The  current  industry  Systematic 
Assessment  of  Licensee  Performance  (SALP) 
average  for  the  security  category  is  1.27  as  of 
October  15,  1993.  Clearly,  this  represents  a 
commendable  overall  performance  in  this 
area  and  supports  the  move  to  biennial  audits 
which  can  be  supplemented  as  performance 
warrants.  Based  on  the  overall  industry  SALP 
ratings  concerning  safeguards  contingency 
plan  and  security  program  effectiveness, 
Virginia  Power  concludes  that  changing  the 
audit  frequency  to  two  years  will  have  no 
adverse  impact  on  implementation  of  the 
plan  and  program. 

3.  A  two-year  audit  schedule  would  permit 
the  licensee  an  increased  degree  of  flexibility 
to  concentrate  available  audit  resources  in 
areas  of  observed  weakness  based  on 
performance  rather  than  conducting  a 
mandator)'  annual  audit  of  marginal  safety 
significance.  Thus,  personnel  resources 
would  be  allowed  to  address  and  resolve 
issues  having  greater  safety  significance. 

4.  Regulatory  Guide  1.33.  Quality 
Assurance  Program  Requirements 
(Operation),  prescribes  a  two-year  audit 
frequency  for  most  operational  phase 
activities  commensurate  with  the  activity's 
operational  safety  significance.  The  proposed 
rule  would  be  consistent  with  this  previously 
defined  regulatory  position  and  the  present 
safety  significance  as  evidenced  by  industry 
performance. 

5.  The  requirements  to  conduct  annual 
audits  are  not  of  themselves  necessary  to 
achieve  the  underlying  purpose  of  10  CFR 
50.54(p)  and  10  CFR  part  73.  Biennial  audits 
are  sufficient  to  provide  an  acceptable  formal 
confirmation  of  program  effectiveness. 

Supporting  Information 

The  petitioner  states  that  the 
regulations  that  require  licensees  to 
implement  safeguards  contingency 
plans  and  security  programs  are 
essential  to  ensure  operation  of  the 
facilities  in  an  environment  free  from 
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external  threats.  The  petitioner  notes 
that  independent  audits  of  these 
programs  are  required  to  over\'ie\v  their 
effectiveness.  Furthermore,  the 
petitioner  believes  that  the  frequency  or 
e.xtent  of  over\'iew  of  these  plans  and 
programs  by  mandator)'  audits  is  not 
providing  a  commensurate  performance 
in  security  programs.  According  to  the 
petitioner,  safeguards  contingency  plans 
and  security  programs  have  been  in 
place  in  the  industry  for  an  extended 
period  and  that  despite  re<.ent 
reconsideration  of  the  design  b-3sis 
threat,  nuclear  security  is  otherwise 
being  adequately  addressed  and 
Implemented  by  the  plans  and  programs 
as  they  are  presently  configured.  The 
petitioner  believes  that  a  biennial  audit 
frequency  would  more  than  adequately 
provide  the  requisite  feedback  and 
assurance  regarding  the  effectiveness  of 
each  licensee's  safeguards  contingency 
plan  and  security  program. 

The  petitioner  further  states  that 
technological  advancements  and 
applications  have  resulted  in  and  will 
continue  to  generate  improvements  to 
security  equipment  and  facilities.  The 
petitioner  asserts  that  industry-wide 
programmatic  enhancements  continue 
to  be  made  available  to  improve  the 
effective  utilization  of  security  staff  as 
well  as  equipment  and  that  the  results 
of  the  improvements  to  equipment  and 
facilities  and  programm.atic 
enhancements  within  niiclear 
safeguards  and  security  programs  over 
the  past  decade  have  elevated  plan 
effectiveness  throughout  the  industry. 
The  petitioner  notes  that  the 
improvement  is  evidenced,  in  part, 
through  the  SALP  program  which  is 
used  to  assess  security  indicators. 

Proposed  Amendments  to  10  CFR  Part 
50 

The  petitioner  proposed  that  in 
§  50.54.  paragraph  (p)(1)  be  revised  to 
read  as  follows: 

§  50.54    Conditions  of  licenses. 


(p)*   *   * 

(3)  The  licensee  shall  provide  for  the 
development,  revision,  implementation, 
and  maintenance  of  its  safeguards 
contingency  plan.  To  this  end.  the 
licensee  shall  provide  for  a  review 
nominally  every  24  months  of  the 
safeguards  contingency  plan  by 
individuals  independent  of  both 
security  program  management  and 
personnel  who  have  direct 
responsibility  for  implementation  of  the 
security  program.  The  review  must 
include  a  review  and  audit  of  safeguards 


contingency  procedures  and  practices, 
an  audit  of  the  security  system  testing 
and  maintenance  program,  and  a  test  of 
the  safeguards  systems,  along  with 
commitments  established  for  response 
by  local  law  enforcement  authorities. 
The  results  of  the  review  and  audit, 
along  with  recommendations  for 
improvements,  must  be  documented, 
reported  to  the  licensee's  corporate  and 
plant  management,  and  kept  available  at 
the  plant  for  inspection  for  a  period  of 
three  years. 


Proposed  .Amendments  to  10  CFR  Part 

73 

T!ie  petitioner  proposes  that  in 
§  73.55.  paragraph  (g)(4)  be  revised  to 
read  as  follows: 

§  73.55    Requirements  for  ptiysical 
protection  of  licensed  activities  in  nuclear 
power  reactors  against  radiological 
sabotage. 


(g)  '  •  * 

(4)  The  security  program  must  be 

reviewed  nominally  every  24  months  by 

individuals  independent  of  both 

security  program  management  and 

personnel  who  have  direct 

responsibility  for  implementation  of  the 

security  program.  The  security  program 

review  mu.st  include  an  audit  of  security 

procedures  and  practices,  an  evaluation 

of  the  effectiveness  of  the  physical 

protection  system,  an  audit  of  the 

physical  protection  system  testing  and 

maintenance  program,  and  an  audit  of 

commitments  established  for  response 

by  local  law  enforcement  authorities. 

The  results  and  recommendations  of  the 

security  program  review,  management's 

findings  on  whether  the  security 

program  is  currently  effective,  and  any 

actions  taken  as  a  result  of 

recommendations  from  prior  program 

reviews  must  be  documented  in  a  report 

to  the  licensee's  plant  manager  and  to 

corporate  management  at  least  one  level 

higher  than  that  having  responsibility 

for  the  day-to-day  plant  operation. 

These  reports  must  be  maintained  in  an 

auditable  form,  available  for  inspection, 

for  a  period  of  three  years. 


The  petitioner  proposes  that  the  text 
of  appendix  C  to  part  73  following  the 
Audit  and  Review  heading  be  revised  to 
read  as  follows: 

Appendix  C — Licensee  Safeguards 
Contingency  Plans 


Audit  and  Review 

Nominally  ever>'  24  months,  the  licensee 
shall  provide  for  a  review  of  the  safeguards 
contingpfiry  plan  by  individuals  independent 
of  both  security  program  management  and 
personnel  who  have  direct  responsibility  for 
implementation  of  the  security  program.  The 
review  must  include  an  audit  of  safeguards 
continpeiicy  procedures  and  practices,  and 
an  audit  of  co.rn:nit;nents  established  for 
response  by  loca'  law  enforrement 
authorities.  The  licensee  sh^l!  docurr.er.t  the 
results  and  the  rec;mmendatior.s  of  tho 
safeguards  contingency  plan  review, 
management  findings  on  whether  the 
safeguards  continj^ency  plfin  is  currently 
effective,  and  any  iicTions  taken  as  a  result  of 
recommendations  from  prior  review:  in  a 
r^-port  to  the  licensee's  plant  rridnnc.e-  .i.nd  to 
corporate  management  at  least  one  levvl 
higher  than  that  having  responsibility  for  the 
day-to-day  plant  operation.  The  report  must 
be  maintained  in  an  audita!  le  f«rm.  availabi  ■ 
fur  inspection  for  a  period  of  three  years. 

Conclusion 

The  petitioner  states  that  this  petition 
for  rulemaking  merely  allows 
successful,  existing  functions  to 
continue  without  formal  review  at  a 
frequency  of  nominally  every  two  years 
rather  than  once  per  12  months.  The 
petitioner  states  that  the  annual  audit 
frequency  is  not  neces.sary  to  ensure  an 
adequate  safeguards  contingency  plan 
and  security  program,  nor  is  it 
commensurate  with  present  industry- 
performance  in  this  area.  Further,  the 
petitioner  states  that  it  is  not  required  to 
support  NRG  evaluation  of  program 
adequacy. 

Dated  at  Rockville,  Maryland,  this  2ndd<iy 
of  May  1994. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle, 

Assistant  Secretary  of  the  Commission 
|FR  Doc.  94-10917  Filed  5-5-94;  6.45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-11] 

Modification  of  Class  D  Airspace; 
Traverse  City,  Ml 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  would  modify  the 
official  description  of  the  Class  D 
airspace  associated  with  the  Cherry 
Capital  Airport.  Traverse  City. 
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Michigan,  by  adding  the  phrase:  "This 
Class  D  airspace  area  is  effective  during 
the  specific  date  i!and  times  established 
in  advance  by  a  Notice  to  Ainnen.  The 
effective  date  and  time  will  thereafter  be 
continuously  pu|>]ished  in  the  Airport 
Facility  Director] "•  On  September  18, 
1993.  Airspace  FJeclas-sification 
discontinued  t>it|  use  of  the  terms 
"control  zone"  ahd  "airport  traffic 
area."  Airspace  designated  from  the 
surface  for  an  airport  where  there  is  an 
operating  control  tower  is  now  Cla-^s  D 
airspace.  The  intended  effect  of  this 
action  is  to  allow!  b  variation  of  Class  D 
airspace  effective  limes  to  coincide  with 
the  operating  hours  of  the  Traverse  City, 
Michigan,  Airport  Traffic  Control  Tower 
at  Cherry  Capital  Airport. 
DATES:  Comments  must  be  received  on 
or  before  June  9, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  94-AGL-ll,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division.  System  Management 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines.  IHinois. 
ron  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Woodford,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  fsnoposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 


with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  DotJcet  No.  94- 
AGL-ll."  The  postcard  will  be  date/ 
time  stainped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  commentswill  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA,  • 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  Fast 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contract  with  FA.^ 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NFRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center.  APA-220,  800  Independence 
Avenue,  S.VV.,  Washington,  DC  20591, 
or  by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  the  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Qrcular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  the  official  description  of  the 
Class  D  airspace  associated  with  the 
Cherry  Capital  Airport.  Traverse  City. 
Michigan.  The  purpose  of  this  proposed 
amendment  is  to  allow  a  variation  to  the 
Class  D  airspace  effective  times  to 
coincide  with  the  operating  hours  of  the 
Traverse  City  ATCT. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  airspace  designations 
are  published  in  Paragraph  5000  of  FAA 
Order  7400.9A  dated  June  17,  1993,  and 
effective  September  16. 1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
Class  D  airspace  designation  listed  in 
the  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  nas  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 


keep  them  operationally  current.  It, 
therefore— (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Pror:edures  (44  FR  11034;  February 
26,  1979):  and  (3)  dots  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Sine*  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  if  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app  1348(a),  1354(a). 
1510;  E.O.  10854,  24  FR  9  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389:  49  U.S.C  106(g);  14  CFR 
11.69. 

Section  71.1    [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993.  is 
amended  as  follows: 

Paragraph  5000    General 


AGL  Nfl  D  Trtverse  Dty,  Nfl  [Revised] 
Cherry  Capital  Airport,  MI 

(Lat.  44''44-27"  N.,  long  85''34'57"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3.100  feet  MSL 
within.a  4.4-mile  radius  of  Cherry  Capital 
Airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Ainnen.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
AirportTacilify  Directory. 
*         *         •         *         • 

Issued  in  Des  Plaines,  Illinois  on  April  19. 
1994. 

Roger  Wall, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  94-10958  Filed  5-5-94;  8:45  am| 
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14CFRPart73 

[Airspace  Docket  No.  9a-ASW-28] 

Proposed  Establishment  of  Restricted 
Area  R-6302E;  Fort  Hood,  TX 

agency:  Federal  Aviation 

Administration  (FA A).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  Restricted  Area  R-6302E.  Fort 
Hood,  TX,  above  the  existing  Restricted 
Areas  R-6302A.  B,  C.  and  D.  at  Fort 
Hood,  TX.  The  proposed  Restricted  Area 
R-6302E  would  provide  special  use 
airspace  to  accommodate  the  firing  of 
heatseeker  missiles  at  the  Fort  Hood 
Army  Airfield  (AAF)  weapons  complex. 
DATES:  Comments  must  be  received  on 
or  before  June  22.  1994 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  AS\V-500,  Docket  No. 
93-ASW-28,  Federal  Aviation 
Administration.  4400  Blue  Mound 
Road.  Fort  Worth.  TX  76193-0500. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  room  916.  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  otthe  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Riley,  Military  Operations 
Program  Office  (ATM^20).  Office  of 
Air  Traffic  System  Management.  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-7130. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  in\ited  on  the  overall 
regulatory,  aeronautical,  economic,  and 
energy-related  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 


following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
ASW-28."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  Send  comments  on 
environmental  and  land  use  aspects  to: 
Director,  Engineering  and  Housing, 
Environmental  Management  Office.  Fort 
Hood.  TX  76544-5056.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center.  APA-220,  800  Independence 
Avenue.  SW..  Washington.  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  part  73)  to 
establish  Restricted  Area,  R-6302E.  Fort 
Hood.  TX,  above  the  existing  Restricted 
Areas  R-6302A,  B,  C,  and  D,  to 
accommodate  the  firing  of  heatseeker 
missiles  at  the  Fort  Hood  AAF  weapons 
complex.  The  maximum  altitude  of  the 
existing  Fort  Hood  restricted  area  is 
30,000  feet  mean  sea  level  (MSL).  The 
proposed  Restricted  Area  R-6302E 
would  coincide  with  the  existing  lateral 
boundaries  of  Restricted  Areas  R- 
6302A.  B.  C.  and  D,  and  would  extend 
from  30.000  feet  MSL  to  45.000  feet 
MSL.  This  action  is  a  result  of  a  Special 
Use  Airspace  Review  conducted  at  the 
Fort  Hood  AAF  in  May  1993.  The 
proposed  Restricted  Area  R-6302E 
would  be  a  joint-use  restricted  area, 
activated  by  NOT  AM  48  hours  in 
advance,  not  to  exceed  90  days  per  year, 
weather  makeup  days  included.  The 
airspace  would  be  returned  to  the 
controlling  agency  when  not  required 
for  military  activities.  The  U.S.  Army 
does  not  expect  any  increase  in  the  total 


annual  usage  of  the  area  as  a  result  of 
this  proposal. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulator)'  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  th;it  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

This  proposal  will  be  reviewed  for 
environmental  impact  prior  to  any  final 
regulatory  action. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace.  Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  73  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a) 
1510.  1522;  E.O.  10854.  24  FR  9565.  3  CFR. 
1959-1963  Comp..  p.  389;  49  U.S.C.  100(g); 
14  CFR  11  69. 

2.  Section  73.63  is  amended  as 
follows; 

§73.63    [Amended] 
R-6302E  Fort  Hood,  TX  (New) 

Boundaries:  Beginning  at  lat.  31°24'01"-N., 
long.  97°4801"-\V.; 

To  lat.  31°2301"  N..  long.  97''4301"  W.; 

To  lat.  31'22'08"  N..  long.  97°4r56"  W.; 

To  lat.  31'21'01"  N.,  long.  97'=4101"  \V.; 

To  lat,  31°2001"  .N'..  long.  97''4r01"  W.; 

To  lat.  31°14'01"  N.,  long.  97°33'01"  W.; 

To  lat.  31°06'01"  N..  long.  97°33'01"  VV.; 

To  lat.  31°08'01"  N..  long.  97°39'01"  VV.; 

To  lat.  31°10'01"  N.,  long.  97°41'01"  W.; 

To  lat.  31°09'01"  N..  long.  97=43'31"  W.; 

To  lat.  31°09'01"  N..  long.  97°55'01"  W.; 

To  lat.  Sl^ieOl"  N..  long.  97''54'01"  W.; 

To  lat.  31°19'01"  N..  long.  97"'51'01"  VV.; 

To  the  point  of  beginning. 

Designated  altitudes;  30,000  feet  MSL  to 
45.000  feet  MSL. 

Times  of  designation;  By  NOTA.M  48  hours 
in  advance. 
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Controlling  agency:  FAA,  Houston  ARTCC. 
Using  agency:  U.S.  Army,  Commanding 
Officer.  Fort  Hood,  TX. 

Issued  in  Washington,  DC,  on  April  26, 
1994. 

Harold  W.  Becker. 

Manager,  Airspace — Rules  and  Aeronaut icai 
Information  Division. 

|FR  Doc.  94-1095P  Filed  5-5-94,  8;45  am) 

BrLLING  CODE  4910-13-P 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  300 

Rules  and  Regulations  Under  tho  Wool 
Products  Labeling  Act  of  1939 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Request  for  public  comments. 

SUMMARY:  The  Federal  Trade 
Commission  (liif  "Commission")  is 
requesting  public  comments  on  its  Rules 
and  Regulations  under  the  Wool 
Products  Labeliijg  Act  of  1939  (the 
"Wool  Act").  The  Commission  is  also 
requesting  comrjients  about  the  overall 
costs  and  benefits  of  the  Rules  and  their 
overall  regulatory  and  economic  impact 
as  a  part  of  its  systematic  review  of  all 
current  Commission  regulations  and 
guides. 

DATES:  Written  comments  will  be 
accepted  until  June  6. 1994. 
ADDRESSES:  Send  comments  to 
Secretary,  Federal  Trade  Commission, 
Room  H-159,  Sixth  &  Pennsylvania 
Ave.  NW.,  Washington,  DC  20580. 
Submissions  should  be  marked  "Rules 
and  Regulations  under  the  Wool  Act.  16 
CFR  part  300 — Comment." 
FOR  FURTHER  INFORMATION  CONTACT: 
Bret  S.  Smart,  Program  Advisor,  Los 
Angeles  Regional  Office,  Federal  Trade 
Commission,  11000  Wilshire  Blvd., 
suite  13209,  Los  .\ngeles,  CA  90024, 
(310)  575-7890. . 

SUPPLEMENTARY  INFORMATION:  The 
Commission  has  dutemiined,  as  part  of 
its  oversight  responsibilities,  to  review 
rules  and  guides  periodically.  These 
reviews  will  seek  information  about  the 
costs  and  benefits  of  the  Commission's 
rules  and  guides  and  their  regulatory 
and  economic  in|pact.  The  infonnation 
obtained  vdll  asstist  the  Commission  in 
identifying  rulesand  guides  that 
warrant  modificijiion  or  recision. 

At  this  time,  the  Commission  solicits 
written  public  comments  concerning  the 
Commission's  Rules  and  Regulations 
under  the  Wool  Act. 

The  Wool  Act  (15  U.S.C.  68)  requires 
marketers  of  covered  wool  products  to 
mark  each  product  with  (1)  the  generic 
names  and  percentages  by  weight  of  the 
constituent  fibers  present  in  the  wool 


product;  (2)  the  name  under  which  the 
manufacturer  or  other  responsible 
company  does  business,  or  in  lieu 
thereof,  the  registered  identification 
number  (RN)  of  such  company;  and  (3) 
the  name  of  the  country  where  the  wool 
product  was  processed  or  manufactured. 
Furthermore,  the  Wool  Act  contains 
advertising  and  recordkeeping 
provisions.  Pursuant  to  Section  6(a)  of 
the  Wool  Act,  "|t)he  Commission  is 
authorized  and  directed  to  make  rules 
and  regulations  for  the  manner  and  fonn 
of  disclosing  information  required  by 
this  Act  *   •   •  and  to  make  such  further 
rules  and  regulations  under  and  in 
pursuance  of  the  terms  of  this  Act  as 
may  be  necessary  and  proper  for 
administration  and  enforcement."  (15 
U.S.C.  68d(a).)  These  implementing 
rules  and  regulations  are  set  forth  at  16 
CFR  part  300.  The  Commission  solicits 
public  comments  on  the  following 
questions: 

1.  Is  there  a  continuing  need  for  the 
Rules  and  Regulations  issued  under  the 
Wool  Act? 

a.  What  benefits  have  the  Rules 
provided  to  purchasers  of  the  products 
or  services  affected  by  the  Rules? 

b.  Have  the  Rules  imposed  costs  on 
purchasers? 

2.  What  changes,  if  any,  should  be 
made  to  the  Rules  to  increase  the 
benefits  of  the  Rules  to  purchasers? 

a.  How  would  these  changes  affect  the 
costs  the  Rules  impose  on  firms  subject 
to  their  requirements? 

3.  What  significant  burdens  or  costs, 
including  costs  of  compliance,  have  the 
Rules  imposed  on  firms  subject  to  their 
requirements? 

a.  Have  the  Rules  provided  benefits  to 
such  firms? 

4.  What  changes,  if  any,  should  be 
made  to  the  Rules  to  reduce  the  burdens 
or  costs  imposed  on  firms  subject  to 
their  requirements? 

a.  How  would  these  changes  affect  the 
benefits  provided  by  the  Rules? 

5.  Do  the  Rules  overlap  or  confiict 
with  other  federal,  state,  or  local  laws  or 
regulations? 

6.  Since  the  Rules  were  issued,  what 
effects,  if  any,  have  changes  in  relevant 
technology  or  economic  conditions  had 
on  the  Rules? 

Authoritj-:  15  U.S.C.  68  et  seq. 

List  of  Subjects  in  16  CFR  Part  300 

Advertising,  Lah>eling,  Rt;cordkeeping, 
Wool  products. 

By  direction  of  the  Commission. 
Donald  S.  Qark, 
Secretary. 

|FR  Doc.  94-10940  Filed  5-5-94;  8.45  am] 
BILLING  CODE  S7$0-01-M 


16  CFR  Part  301 

Rules  and  Regulations  Under  the  Fur 
Products  Labeling  Act 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Request  for  public  comments. 

SUMMARY:  The  Federal  Trade 
Commission  (the  "Commission")  is 
requesting  public  comments  on  its  Rules 
and  Regulations  under  the  Fur  Products 
Labeling  Act  (the  "Fur  Act").  The 
Commission  is  also  requesting 
comments  about  the  ovprall  costs  and 
benefits  of  the  Rules  and  their  overall 
regulatory  and  economic  impact  as  a 
part  of  its  systematic  review  of  all 
current  Commission  regulations  and 
guides. 

DATES:  Written  comments  will  be 
accepted  until  June  6,  1994. 
ADDRESSES:  Send  comments  to 
Secretary,  Federal  Trade  Commission, 
room  H-159,  Sixth  &  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20580. 
Submissions  should  be  marked  "Rules 
and  Regulations  under  the  Fur  Act,  16 
CFR  part  301— Comment." 
FOR  FURTHER  INFORMATION  CONTACT: 
Bret  S.  Smart,  Program  Advisor,  Los 
Angeles  Regional  Office,  Federal  Trade 
Ciimmission.  11000  Wilshire  Blvd., 
suite  13209,  Los  Angeles,  CA  90024. 
(310) 575-7890. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  has  determined,  as  part  of 
its  oversight  responsibilities,  to  review 
rules  and  guides  periodically.  These 
reviews  will  seek  information  about  the 
costs  and  benefits  of  the  Commission's 
rules  and  guides  and  their  regulatory 
and  economic  impact.  The  information 
obtained  will  assist  the  Commission  in 
identifying  rules  and  guides  that 
warrant  modification  or  recision. 

At  this  time,  the  Commission  solicits 
written  public  comments  concerning  the 
Commission's  Rule^  and  Regulations 
under  the  Fur  Products  Labeling  Act. 

The  Fur  Act  (15  U.S.C.  69)  requires 
covered  furs  and  fur  products  to  be 
labeled,  invoiced,  and  advertised  to 
show  (1)  the  name(s)  of  the  animal  that 
produced  the  fur(s);  (2)  that  the  fur  is 
used  fur  or  that  the  fur  product  contains 
used  fur.  when  such  is  the  fact;  (3)  that 
the  fur  product  or  fur  is  bleached,  dyed, 
or  otherwise  artificially  colored,  when     < 
such  is  the  fact;  and  (4)  the  name  of  the 
country  of  origin  of  any  imported  furs 
u.-^od  in  the  fur  product.  Furthermore, 
the  Fur  Act  contains  invoicing, 
advertisting,  and  recordkeeping 
provisions.  Pursuant  to  Section  8(b)  of 
the  Fur  Act,  "(t]he  Commmision  is 
authorized  and  directed  to  prescribe 
rules  and  regulations  *  *  *  as  may  be 
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necessary  and  proper  for  purposes  of 
administration  and  enforcement  of  this 
Act."  (15  U.S.C.  69f[b).)  These 
implementing  rules  and  regulations  are 
set  forth  at  16  CFR  part  301. 

Currently,  Rules  19  and  27  (16  CFR 
301.19  and  301.27)  include  provisions 
where  measurements  are  expressed 
exclusively  in  inches  or  fractions  of 
inches.  Under  Executive  Order  12770  of 
July  25.  1991  (56  PR  35801.  July  29, 
1991),  and  the  Metric  Conversion  Act. 
as  amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  (15  U.S.C.  205b), 
all  federal  agencies  are  required  to  use 
the  SI  metric  system  of  measurement  in 
all  procurements,  grants,  and  other 
business-related  actvities  (which 
includes  rulemakings),  except  to  the 
extent  that  such  use  is  impractical  or  is 
likely  to  cause  significant  inefficiencies 
or  loss  of  markets  to  United  States  firms. 
To  comply  with  these  requirements, 
should  the  Commission  elect  to  retain 
Rules  19  and  2rafter  conducting  this 
review,  the  wording  of  these  provisions 
will  be  altered  to  include  the  metric 
equivalents  in  parentheses  beside  the 
measurements  in  inches. 

Rule  19(i)(l)  (16  CFR  301.19(i)(l)) 
would  be  revised  to  read:  "Any  person 
dressing,  processing,  or  treating  a  fur 
pelt  in  such  a  manner  that  it  is  required 
under  paragraph  (e)  or  (h)  of  this  section 
to  be  dsecribed  as  'color  altered'  or 
'color  added'  shall  place  a  black  stripe 
at  least  one  half  inch  (1.27  cm)  in  width 
across  the  leather  side  of  the  skin 
immediately  above  the  rump  or  place  a 
stamp  with  a  solid  black  center  in  the 
form  of  either  a  two  inch  (5.08  cm) 
square  or  a  circle  at  least  two  inches 
(5.08  cm)  in  diameter  on  the  leather  side 
of  the  pelt  and  shall  use  black  ink  for 
all  other  stamps  or  markings  on  the 
leather  side  of  the  pelt." 

Rule  19(i)(2)  (16  CFR  301.19(i)(2)) 
would  be  revised  to  read.  "Any  person 
dressing,  processing  or  treating  a  fur 
pelt  which  after  processing  is 
considered  natural  under  paragraph  (g) 
of  this  section  shall  place  a  white  stripe 
at  least  one-half  inch  (1.27  cm)  in  width 
across  the  leather  side  of  the  skin 
immediately  above  the  rump  or  place  a 
stamp  with  a  solid  white  center  in  the 
form  of  either  a  2-inch  (5.08  cm)  square 
or  a  circle  at  least  2  inches  (5.08  cm)  in 
diamrter  on  the  leather  side  of  the  pelt 
and  shall  use  white  ink  for  all  other 
stamps  or  markings  on  the  leather  side 
of  the  pelt." 

Rule  19(i)(3)  (16  CFR  301.19(i)(3)) 
would  be  revised  to  read;  "Any  person 
dressing,  processing  or  treating  a  fur 
pelt  in  such  a  manner  that  it  is 
considered  dyed  under  paragraph  (d)  of 
this  section  shall  place  a  yellow  stripe 
at  least  one-half  inch  (1.27  cm)  in  width 


across  the  leather  side  immediately 
above  the  rump  or  place  a  stamp  with 
a  solid  yellow  center  in  the  form  of 
either  a  2-inch  (5.08  cm)  square  or  a 
circle  at  least  2  inches  (5.08  cm)  in 
diameter  on  the  leather  side  of  the  pelt 
and  shall  use  yellow  ink  for  all  other 
stamps  or  markings  on  the  leather  side 
of  the  peh." 

Rule  19(1)(2)  (16  CFR  301.19{1)(2)) 
would  be  revised  to  read:  "A 
recommended  method  for  preparation  of 
samples  would  be:  Carefully  pluck  hair 
samples  from  10  to  15  different 
representative  sites  on  the  pelt  or 
garment.  This  can  best  be  accomplished 
by  using  a  long  nose  stainless  steel 
pliers  with  a  tip  diameter  of  Vie  inch 
(1.59  mm).  The  pliers  should  be  inserted 
at  the  same  angle  as  the  guard  hairs  with 
the  tip  opened  to  V*  inch  (6.35  mm). 
After  contact  with  the  hide,  the  tip 
should  be  raised  about  V*  inch  (6.35 
mm),  closed  tightly  and  pulled  quickly 
and  firmly  to  remove  the  hair." 

The  first  sentence  of  Rule  27  (16  CFR 
301.27)  would  be  revised  to  read:  "At  all 
times  during  the  marketing  of  a  fur 
product  the  required  label  shall  have  a 
minimum  dimension  of  one  and  three- 
fourths  ( 1 V4)  inches  by  two  and  three- 
fourths  (2V4)  inches  (4.5  cm  x  7  cm)." 
,  These  are  technical,  non-substantive 
amendments  to  Rules  19  and  27  which 
merely  provide  metric  equivalents  to  the 
measurements  expressed  in  inches;  they 
do  not  create  any  new  requirements. 
Thus,  under  the  Administrative 
Procedure  Act  (5  U.S.C.  553  et  seq),  no 
formal  rulemaking  proceeding  is 
necessary  to  implement  these  revisions. 

If  the  Commission  elects  to  retain 
Rule  43  (16  CFR  301.43).  "Use  of 
deceptive  trade  or  corporate  names, 
trademarks  or  graphic  representations 
prohibited,"  after  conducting  this 
review,  it  intends  to  update  certain 
terms  to  reflect  statutorj'  and  policy 
changes  that  have  occurred  since  Rule 
43  was  originally  promulgated.  The 
phrase  "capacity  or  tendency  to  mislead 
or  deceive"  would  be  changed  to 
conform  with  the  language  regarding 
deception  that  is  set  forth  in  Cliffdale 
Associates,  Inc.,  103  F.T.C.  110, 164-65 
(1984)  and  subsequent  cases. 

Accordingly,  the  Commission  solicits 
public  comments  on  the  following 
questions: 

1.  Is  there  a  continuing  need  for  the 
Rules  and  Regulations  issued  under  the 
Fur  .•\ct? 

a.  What  benefits  have  the  Rules 
provided  to  purchasers  of  the  products 
or  ser\ices  affected  by  the  Rules? 

b.  Have  the  Rules  imposed  costs  on 
purchasers? 


2.  What  changes,  if  any.  should  be 
made  to  the  Rules  to  increase  the 
benefits  of  the  Rules  to  purchasers? 

a.  How  would  these  changes  affect  the 
costs  the  Rules  impose  on  firms  subject 
to  their  requirements? 

3.  What  significant  burdens  or  costs, 
including  costs  of  compliance,  have  the 
Rules  imposed  on  firms  subject  to  their 
requirements? 

a.  Have  the  rules  provided  benefits  to 
such  firms? 

4.  What  changes,  if  any,  should  be 
made  to  the  Rules  to  reduce  the  burdens 
or  costs  imposed  on  firms  subject  to 
their  requirements? 

a.  How  would  these  changes  affect,the 
benefits  provided  by  the  Rules? 

5.  Do  tiie  Rules  overlap  or  conflict 
with  other  federal,  state,  or  local  laws  or 
regulations? 

6.  Since  the  Rules  were  issued,  what 
effects,  if  any,  have  changes  in  relevant 
technology  or  economic  conditions  had 
on  the  Rules? 

Authority:  15  U.S.C.  69  ef  seq. 

List  of  Subjects  in  16  CFR  Part  301 

Advertising,  Invoicing,  Labeling, 
Recordkeeping,  Fur  products. 

By  direction  of  the  Commission. 
Donald  S.  Oark, 
Secretary. 

|FR  Doc.  94-10939  Filed  5-5-94:  8:45  am] 
BILLING  CODE  67SO-01-M 


16  CFR  Part  303 

Rules  and  Regulations  Under  the 
Textile  Fit>er  Products  Identification 
Act 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Request  for  public  comments. 

summary:  The  Federal  Trade 
Commission  (the  "Commission")  is 
requesting  public  comments  on  its  Rules 
and  Regulations  under  the  Textile  Fiber 
Products  Identification  Act  (the  "Textile 
Act").  The  Commission  is  also 
requesting  comments  about  the  overall 
costs  and  benefits  of  the  Rules  and  their 
overall  regulator}'  and  economic  impact 
as  a  part  of  its  systematic  review  of  all 
current  Commission  regulations  and 
guides. 

DATES:  Written  comments  v.ill  be 
accepted  until  June  6,  1994. 
ADDRESSES:  Send  comments  to 
Secretary,  Federal  Trade  Commission, 
room  H-159.  Sixth  &  Pennsvlvania 
Ave.,  NW.,  Washington,  DC'20580. 
Submissions  should  be  marked  "Rules 
and  Regulations  under  the  Textile  Act, 
16  CFR  part  303— Comment." 
FOR  FURTHER  INFORMATION  CONTACT: 
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Bret  S.  Smart,  Program  Advisor.  Los 
Angeles  Regional  Office.  Federal  Trade 
Commission.  11000  Wilshire  Blvd.. 
Suite  13209,  Los  Angeles,  CA  90024. 
(310) 575-7890. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  has  determined,  as  part  of 
its  oversight  responsibilities,  to  review 
rules  and  guides  periodically.  These 
reviews  will  seek  information  about  the 
costs  and  benefits  of  the  Commission's 
rules  and  guides  and  their  regulatory 
and  economic  impact.  The  information 
obtained  will  assist  the  Commission  in 
identifying  rules  and  guides  that 
warrant  modification  or  revision. 

At  this  time,  the  Commission  solicits 
written  public  comments  concerning  the 
Commission's  Rules  and  Regulations 
under  the  Textile  Act. 

The  Textile  Act  (15  U.S.C.  70) 
requires  marketers  of  covered  textile 
products  to  mark  each  product  with  (1) 
the  generic  names  and  percentages  by 
weight  of  the  constituent  fibers  present 
in  the  textile  product;  (2)  the  name 
under  which  the  manufacturer  or  other 
responsible  company  does  business,  or 
in  lieu  thereof,  the  registered 
identification  number  (RN)  of  such 
company;  and  (3)  the  name  of  the 
country  where  the  textile  product  was 
processed  or  manufactured. 
Furthermore,  the  Textile  Act  contains 
advertising  and  recordkeeping 
provisions.  Pursuant  to  section  7(c)  of 
the  Textile  Act,  "[t]he  Commission  is 
authorized  and  directed  to  make  such 
rules  and  regulations,  including  the 
establishment  of  generic  names  of 
manufactured  fibers,  imder  and  in 
pursuance  of  the  terms  of  this  Act  as 
may  be  necessary  and  proper  for 
administration  and  enforcement."  (15 
U.S.C.  70e(c).)  These  implementing 
rules  and  regulations  are  set  forth  at  16 
CFR  part  303. 

Currently.  Rules  10,  21.  32.  and  45  (16 
CFR  303.10.  303.21,  303.32,  and  303.45) 
include  provisions  where  measurements 
are  expressed  exclusively  in  inch/pound 
units.  Under  Executive  Order  12770  of 
July  25, 1991  (56  FR  35801,  July  29. 
1991),  and  the  Metric  Conversion  Act. 
as  amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  (15  U.S.C.  205b). 
all  federal  agencies  are  required  to  use 
the  SI  metric  system  of  measurement  in 
all  procurements,  grants,  and  other 
business-related  activities  (which 
includes  rulemakings),  except  to  the 
extent  that  such  use  is  impractical  or  is 
likely  to  cause  significant  inefficiencies 
or  loss  of  markets  to  United  States  firms. 
To  comply  with  these  requirements, 
should  the  Commission  elect  to  retain 
Rules  10.  21.  32.  and  45  after 
conducting  this  review,  the  wording  of 


these  provisions  will  be  altered  to 
include  the  metric  equivalents  in 
parentheses  beside  the  measurements  in 
inch/pound  units. 

Rule  10(b)  (16  CFR  303.10(b))  would 
be  revised  to  read:  "Where  drapery  or 
upholstery  fabrics  are  manufactured  on 
hand-operated  looms  for  a  particular 
customer  after  the  sale  of  such  fabric  has 
been  consummated,  and  the  amount  of 
the  order  does  not  exceed  100  yards 
(91.44  m)  of  fabric,  the  required  fiber 
content  disclosure  may  be  made  by 
listing  the  fibers  present  in  order  of 
predominance  by  weight  with  any  fiber 
or  fibers  required  to  be  designated  as 
"other  fiber"  or  "other  fibers"  appearing 
last,  as  for  example: 
Rayon 
Wool 
Acetate 
Metallic 
Other  fibers" 

Rule  21(a)(1)  (16  CFR  303.21(a)(1)) 
would  be  revised  to  read:  "If  the 
samples,  swatches,  or  specimens  are 
less  than  two  square  inches  (12.9  cm^) 
in  area  and  the  information  otherwise 
required  to  appear  on  the  label  is 
clearly,  conspicuously,  and  non- 
deceptively  disclosed  on  accompanying 
promotional  matter  in  accordance  with 
the  Act  and  regulations;" 

Rule  32  (16  CFR  303.32)  would  be 
revised  to  read:  "Any  upholstered 
product,  mattress,  or  cushion  which 
contains  stuffing  which  has  been 
previously  used  as  stuffing  in  any  other 
upholstered  product,  mattress,  or 
cushion  shall  have  securely  attached 
thereto  a  substantial  tag  or  label,  at  least 
2  inches  (5.08  cm)  by  3  inches  (7.62  cm) 
in  size,  and  statements  thereon 
conspicuously  stamped  or  printed  in  the 
English  language  and  in  plain  type  not 
less  than  Va  inch  (8.38  mm)  high, 
indicating  that  the  stuffing  therein  is 
composed  in  whole  or  in  part  of  "reused 
stuffing,"  "secondhand  stuffing," 
"previously  used  stuffing,"  or  "used 
stuffing." 

Rule  45(a){xv)  (16  CFR  303.45(a)(xv)) 
would  be  revised  to  read:  "Flags  with 
heading  or  more  than  216  square  inches 
(13.9  dm2)  in  size;" 

These  are  technical,  non-substantive 
amendments  to  Rules  10,  21,  32.  and  45 
which  merely  provide  metric 
equivalents  to  the  measurements 
expressed  in  inch/pound  units;  they  do 
not  create  any  new  requirements.  Thus, 
under  the  Administrative  Procedure  Act 
(5  U.S.C.  553  et  seq.),  no  formal 
rulemaking  proceeding  is  necessary  to 
implement  these  revisions. 

Accordingly,  the  Commission  solicits 
public  comments  on  the  following 
questions: 


1.  Is  there  a  continuing  need  for  the 
Rules  and  Regulations  issued  under  the 
Textile  Act? 

a.  What  benefits  have  the  Rules 
provided  to  purchasers  of  the  products 
or  services  affected  by  the  Rules? 

b.  Have  the  Rules  imposed  costs  on 
purchasers? 

2.  What  changes,  if  any.  should  be 
made  to  the  Rules  to  increase  the 
benefits  of  the  Rules  to  purchasers? 

a.  How  would  these  changes  affect  the 
costs  the  Rules  impose  on  firms  subject 
to  their  requirements? 

3.  What  significant  burdens  or  costs, 
including  costs  of  compliance,  have  the 
Rules  imposed  on  firms  subject  to  their 
requirements? 

a.  Have  the  Rules  provided  benefits  to 
such  firms? 

4.  What  changes,  if  any,  should  be 
made  to  the  Rules  to  reduce  the  burdens 
or  costs  imposed  on  firms  subject  to 
their  requirements? 

a.  How  would  these  changes  affect  the 
benefits  provided  by  the  Rules? 

5.  Do  tne  Rules  overlap  or  conflict 
with  other  federal,  state,  or  local  laws  or 
regulations? 

6.  Since  the  Rules  were  issued,  what 
effects,  if  any,  have  changes  in  relevant 
technology  or  economic  conditions  had 
on  the  Rules? 

Authority:  15  U.S.C.  70  et  seq. 
List  of  Subjects  in  16  CFR  Part  303 

Advertising,  Labeling,  Recordkeeping. 
Textile  fiber  products. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretory. 
[FR  Doc.  94-10938  Filed  5-5-94;  8:45  am) 

BILLING  CODE  67SO-01-M 


16  CFR  Part  455 

Regulatory  Flexibility  Act  and  Periodic 
Review  of  Used  Motor  Vehicle  Trade 
Regulation  Rule 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Request  for  public  comments. 


SUMMARY:  The  Federal  Trade 
Commission  (the  "Commission")  is 
soliciting  comments  on  the  Used  Motor 
Vehicle  Trade  Regulation  Rule  (the 
"Used  Car  Rule"  or  "Rule"). 
Specifically,  the  Commission  is 
requesting  comments  about  the  overall 
costs  and  benefits  of  the  Rule  and  its 
overall  regulatory  and  economic  impact 
as  a  part  of  its  systematic  review  of  all 
current  Commission  regulations  and 
guides.  Additionally,  in  accordance 
with  the  Regulatory  Flexibility  Act.  the 
Commission  is  soliciting  comments  and 
data  on  whether  the  Used  Car  rule  has 
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had  a  significant  economic  impact  on 
small  entities,  and  if  it  has,  whether  the 
Rule  should  be  amended  to  minimize 
any  such  economic  impact  on  small 
entities.  The  Commission  also  is 
soliciting  comments  on  two 
nonsubstantive  amendments  the 
Commission  proposes  to  make  to  the 
Spanish  language  version  of  the  Buyers 
Guide. 

DATES:  All  comments  and  data  should 
be  received  by  the  Commission  no  later 
than  July  5.  1994. 

ADDRESSES:  Comn.ents  and  data  should 
be  sent  to  Secretary'.  Federal  Trade 
Commission,  Washington  DC  20580. 
Submissions  should  be  identified  as 
"Used  Car  Rule — "Review  Comment." 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Brent  Mickum  IV,  Attorney. 
Federal  Trade  Commission.  Division  of 
Enforcement,  Bureau  of  Consumer 
Protection.  Washington.  DC  20580.  (202) 
326-3132. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Commission  promulgated  the 
Used  Car  Rule.  16  CFR  part  455.  under 
the  authority  of  the  Federal  Trade 
Commission  Act,  15  U  S.C.  41  et  seq. 
("FTC  Act"),  and  the  Magnuson  Moss 
Warranty  Act.  15  U.S.C.  2309.  on 
November  19.  1984.  49  FR  45692  (1984). 
The  Rule  became  effective  on  May  9. 
1985.  Any  violation  of  the  Rule 
constitutes  an  unfair  or  deceptive  act  or 
practice  under  the  FTC  Act.  and  is 
subject  to  civil  penalties  of  up  to 
SIO.OOO  per  violation. 

The  Used  Car  Rule  is  primarily 
intended  to  prevent  oral 
misrepresentations  and  unfair  omissions 
of  material  facts  by  used  car  dealers 
concerning  warranty  coverage.  The  Rule 
provides  a  uniform  methocl  for  written 
disclosure  of  warranty  information  on  a 
window  sticker  called  the  "Buyers 
Guide."  The  Rule  requires  clear 
disclosure  on  the  Buyers  Guide  of  the 
basic  terms  and  conditions  of  any 
warranty  offered  in  connection  with  the 
sale  of  a  used  car.  including  the 
duration  of  coverage,  the  p)€rcentage  of 
total  repair  costs  to  be  paid  by  the 
dealer,  and  the  exact  systems  covered  by 
the  warranty. 

The  Rule  also  requires  other 
disclosures  that  must  be  printed  directly 
on  the  Buyers  Guide,  including; 

(1)  A  suggestion  that  consumers  ask 
the  dealer  if  a  pre-purchase  inspection 
is  permitted; 

(2)  A  warning  against  reliance  on 
spoken  promises  that  are  not  confirmed 
in  writing;  and 

(3)  A  list  of  fourteen  major  systems  of 
an  automobile  and  the  major  problems 


that  may  occur  in  these  sj'stems.  The 
Rule  also  provides  that  the  Buyers 
Guide  disclosures  are  to  be  incorporated 
by  reference  into  the  sales  contract,  and 
are  to  govern  in  the  event  of  an 
inconsistency  between  the  Buyers  Guide 
and  the  sales  contract.  When  used  car 
dealers  conduct  sales  in  the  Spanish 
language,  Spanish  languatje  Buyers 
Guides  are  required. 

II.  Rule  Reviews 

The  Regulatory  Fle.vibility  .\c{.  5 
U.S.C.  601  et  scq.  (the  "RFA"),  requires 
that  the  FTC  conduct  a  periodic  review 
of  rules  that  have  or  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
addition,  as  part  of  its  oversight 
responsibilities,  the  Commission  has 
determined  to  review  rules  and  guides 
periodically.  See  59  FR  2955  (Jan.  20. 
1994).  Both  reviews  will  seek 
information  about  the  costs  and  benefits 
of  the  Commission's  rules  and  guides 
and  their  regulatory  impact.  The 
information  obtained  will  assist  the 
Commission  in  identifying  rules  and 
guides  that  warrant  modification  or 
rescission. 

The  pui-pose  of  the  RFA  review  is 
limited  to  determining  whether  the  Rule 
should  be  continued  without  change,  or 
should  be  amended  or  rescinded, 
consistent  with  the  state  objectives  of 
applicable  statutes,  to  minimize  any 
significant  economic  impact  of  the  Rule 
upon  a  substantial  number  of  small 
entities.  For  the  purpose  of  the  RFA 
review,  a  "small  entity"  is  a  used  motor 
vehicle  dealer  with  less  than  Si  1.5 
million  in  annual  sales,  as  defined  by 
the  Small  Business  Size  Standards.  13 
CFR  121.601.  The  purpose  of  the 
Commission's  periodic  review  is  to 
solicit  comment  on  issues  relating  to  the 
operation  of  the  Rule.  This  review  is  not 
limited  to  the  Rule's  impact  on  small 
entities,  but  encompass  all  affected 
entities. 

III.  Request  for  Comment 

The  Commission  solicits  comment  on 
the  following  questions  and  requests 
that  any  factual  data  [e.g.,  economic  and 
accounting  information,  statistical 
analysis,  surveys,  studies,  etc.)  upon 
which  submitted  comments  are  baeed  be 
included  with  the  comments. 

1.  Is  there  a  continuing  need  for  the 
Rule? 

a.  What  benefits  has  the  Rule 
provided  to  purchasers  of  the  products 
or  services  affected  by  the  Rule? 

b.  Has  the  Rule  imposed  costs  on 
purchasers? 

2.  What  changes,  if  any,  should  be 
made  to  the  Rule  to  increase  the  benefits 
of  the  Rule  to  purchasers? 


a.  How  would  these  changes  affect  the 
costs  the  Rule  imposes  on  firms  subject 
to  its  requirements? 

3.  What  significant  burdens  or  costs. 
including  costs  of  compliance,  has  the 
Rule  imposed  on  firms  subject  to  its 
requirements? 

a.  Has  the  Rule  provided  benefits  to 
such  firms? 

4.  What  changes,  if  any,  should  be 
made  to  the  Rule  to  reduce  the  burdens 
or  costs  imposed  on  firms  subioct  to  its 
requirements? 

a.  How  would  these  changes  affect  the 
benefits  provided  by  the  Rule'' 

5. .Does  the  Rule  overlap  or  confiict 
with  other  federal,  state,  or  local  laws  or 
regulations? 

6.  Since  the  Rule  was  issued,  what 
effects,  if  any.  have  changes  in  relevant 
technology  or  economic  conditions  had 
on  the  Rule? 

7.  What  significant  burdens  or  costs, 
includmg  co.sts  of  compliance,  has  the 
Rule  imposed  on  small  firms  subject  to 
its  requirements? 

a.  How  do  these  burdens  or  costs 
differ  from  those  imposed  on  larger 
firms  subject  to  the  Rule's  requirements? 

8.  To  what  extent  are  the  burdens  or 
costs  that  the  Rule  imposes  on  small 
firms  similar  to  those  that  small  firms 
would  incur  under  standard  and 
prudent  business  practices? 

9.  W'hat  changes,  if  any.  should  be 
made  to  the  Rule  to  reduce  the  burdens 
or  costs  imposed  on  small  firms? 

a.  How  would  these  changes  affect  the 
benefits  of  the  Rule? 

b.  Would  such  changes  adversely 
affect  the  competitive  position  of  larger 
firms? 

10.  How  many  used  vehicles  (as 
defined  by  §455. 1(d)(2)  of  the  Rule)  are 
sold  annually  in  the  United  States? 

11.  How  many  used  car  dealers  have 
under  Si  1.5  million  in  annual  sales? 

12.  Should  the  Rule's  requirement 
that  the  Buyers  Guide  be  posted  in  a 
side  window  of  a  used  vehicle,  as  set 
forth  in  §  455.2(a)(1)  of  the  Rule,  bo 
modified  to  allow  posting  in  a  different 
location  (for  example,  in  the  rear 
window  of  a  pickup  truck  or  other 
vehicle  without  side  rear  windows),  as 
long  as  the  Buyers  Guide  is  conspicuous 
and  both  sides  may  be  readily  viewed? 

13.  What  changes  to  the  format  of  the 
Buyers  Guide  should  be  considered  in 
order  to  reduce  compliance  costs  or 
burdens?  Would  such  changes  have  any 
detrimental  effect  on  the  benefits 
provided  by  the  Rule?  Is  there  any 
empirical  or  other  evidence  to  support 
opinions  that  such  changes  would  or 
would  not  have  a  detrimental  effect  on 
benefits? 

14.  What  changes  to  the  format  of  the 
Buyers  Guide  should  be  considered  in 
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order  to  increase  its  benefits?  What 
effect  would  such  changes  have  on  the 
costs  or  burdens  imposed  by  the  Rule? 
Is  there  any  empirical  or  other  evidence 
to  support  opinions  that  such  changes 
would  or  would  not  increase  costs  or 
burdens? 

rV.  Non-Substantive  Amendments  to 
the  Rule  I 

The  Commission  also  solicits 
comment  on  two  non-substantive 
amendments  the  Commission  proposes 
to  the  Rule  involving  the  Spanish 
language  version  of  the  Buyers  Guide. 
§455.5  of  the  Rule.  The  first  proposed 
change  is  grammatical:  The  "As  Is" 
("Como  Esta-Sin  Garantia")  sectionof 
the  Buyers  Guide  reads  "El  vendedor  no 
asume  ninguna  responsabilidad  por 
cualquier /os  reparodones  *   *   *" 
(emphasis  added).  This  language  will  be 
amended  to  read:  "El  vendedor  no 
asume  ninguna  responsabilidad  por 
cualquier  repaiacione  *   *  *"The 
second  suggested  modification  appears 
in  the  "Warranty"  ("Garantia")  section 
of  the  Buyers  Guide.  The  word 
"vendedo"  in  the  second  full  sentence 
will  be  amended  to  read  "Pida  al 

vendedor  una  copia  del  documento 

»  *   *  ■• 

List  of  Subjects  in  16  CFR  Part  455 

Motor  vehicles.  Trade  practices. 

Authority:  The  Regulatory  Flexibility  Act, 
5U.S.C.  601  ef  seq.  (1980). 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  94-10937  Filed  5-5-94;  8:45  ami 

BILLING  CODE  87S0-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

Kentucky  Regulatory  Program 
Amendment 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Withdrawal  of  State  program 
amendment. 

SUMMARY:  OSM  is  announcing  the 
withdrawal  of  a  proposed  regulatory 
program  amendment  (Administrative 
Record  No.  KY-1260)  filed  by  Kentucky 
on  November  17. 1993,  pursuant  to  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
relating  to  the  disposal  of  coal 


combustion  fly  ash.  bottom  ash  and 
scrubber  sludge. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Kovacic.  Director.  Lexington 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  2675 
Regency  Road.  Lexington.  Kentucky 
40503  Telephone:  (606)  233-2896. 

SUPPLEMENTARY  INFORMATION: 

Background 

By  letter  dated  November  17,  1993 
(Administrative  Record  No.  KY-1260), 
Kentucky  submitted  a  proposed 
program  amendment  that  would  add  a 
new  section  (405  KAR  7:200)  to 
Kentucky's  Administrative  Regulations. 
The  proposed  new  regulation  offers 
surface  coal  mining  permittees  the 
option  to  dispose  of  coal  combustion 
waste  on  the  permit  area  under  the 
special  waste  permit-by-rule  established 
at  401  KAR  45:060  Section  1(6). 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  January  13, 
1994,  Federal  Register  (59  FR  1921) 
and,  in  the  same  document,  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
February  14,  1994. 

By  letter  dated  April  18,  1994, 
Kentucky  gave  OSM  notice  that  it  was 
withdrawing  the  program  amendment, 
submitted  on  November  17, 1993,  from 
further  consideration.  The  regulation, 
which  was  the  subject  of  the 
amendment,  completed  the 
promulgation  process  and  took  effect  on 
March  13, 1994.  During  promulgation,  a 
letter  of  objection  was  attached  to  the 
regulation  by  the  Administrative 
Regulation  Review  Subcommittee,  with 
the  result  that  the  regulation  expired 
April  15,  1994,  upon  adjournment  of  the 
regular  session  of  the  1994  Kentucky 
General  Assembly.  EKiring  the  same 
legislative  session.  Senate  bill  266 
which  addresses  the  same  issues,  was 
enacted  into  law  and  has  been 
submitted  to  OSM  as  a  proposed 
amendment  to  the  Kentucky  regulatory 
program  and  will  be  the  subject  of  a 
separate  rulemaking  by  OSM. 

Therefore,  the  proposed  program 
amendment  published  in  the  Federal 
Register  dated  January  13,  1994,  related 
to  the  disposition  of  coal  combustion  fly 
ash,  bottom  ash  and  scrubber  sludge  is 
withdrawTi. 

List  of  Subjects  in  30  CFR  Part  917 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 


Dated:  April  28. 1994. 

Ronald  C.  Recker. 

ActingMsistant  Director,  Eastern  Support 
Center. 

[FR  Doc.  94-10866  Filed  5-5-94;  8:45  am] 

BILLING  CODE  431(M>S-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  298 

Defense  Investigative  Service  Freedom 
of  Information  Act  Program 

AGENCY:  Defense  Investigative  Service. 
Defense. 

ACTION:  Proposed  rule  and  request  for 
comments. 


SUMMARY:  This  document  is  published 
to  conform  to  the  final  rule  published 
for  the  Department  of  Defense  regarding 
implementation  of  the  Freedom  of 
Information  Act  Program.  It  addresses 
organizational  and  administrative 
changes  within  the  Defense 
Investigative  Service.  It  proposes 
changes  to  the  agency  directive  which 
implements  the  Freedom  of  Information 
Act. 

DATES:  Comments  are  requested  by  July 
5,  1994. 

ADDRESSES:  Forward  comments  to 
Defense  Investigative  Service,  ATTN: 
Mr.  Dale  L.  Hartig.  Chief,  Office  of 
Information  and  Public  Affairs,  1340 
Braddock  Place,  Alexandria,  Virginia 
33214-1651.  FAX  No.  (703)  325-6545. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Dale  L.  Hartig.  Chief,  Office  of 
Information  and  Public  Affairs,  (703) 
325-5324;  FAX  No.  (703)  325-6545. 
SUPPLEMENTARY  INFORMATION:  It  has  been 
certified  that  this  proposed  rule  does 
not  exert  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  determination  is  made 
based  upon  the  fact  that  the  rule  merely 
recodifies  the  procedural  aspects  of  the 
Defense  Investigative  Service  Freedom 
of  Information  Act  Program,  which 
includes  guidance  on  how  and  from 
whom  to  request  information  pertaining 
to  the  Defense  Investigative  Service;  it 
imposes  no  new  requirements,  rights,  or 
benefits  on  small  entities;  and  will  have 
neither  a  beneficial  nor  adverse  affect  on 
small  entities.  Prior  publication  of  this 
rule  may  be  found  at  53  FR  36968, 
September  23, 1988.  Redesignated  and 
amended  at  56  FR  58180.  November  16, 
1991. 

List  of  Subjects  in  32  CFR  Part  298 

Freedom  of  information. 
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Accordingly,  32  CFR  part  298  is 
proposed  to  be  revised  to  read  as 
follows: 

PART  298— DEFENSE  INVESTJGATJVE 
SERVICE  (DIS)  FREEDOM  OF 
INFORMATION  ACT  PROGRAM 


Purpose. 

Organization. 

Records  mainttiined  by  DiS. 

ProceJure  for  re  tease  of  DIS  records. 

Information  requirements. 


298.1 
298.2 
298.3 
298.4 
293.5 
Authority:  5  U.S.C.  552 

§  298.1    Purpose. 

This  part  states  the  intent  of  the 
agency  n^garding  policy  and  procedures 
for  the  public  to  obtain  information 
from  the  Defense  Investigative  Service 
(DIS)  under  the  Freedom  of  Information 
Act  (FOIA). 

§  298.2    Organiration. 

(a)  The  DIS  organization  includes  a 
Headquarters  located  in  Alexandria. 
Virginia;  four  Regions  and  one 
investigative  area  with  subordinate 
operating  locations  throughout  the 
Continental  United  Stato.s  (CON'US). 
Alaska.  Ha%vaii.  and  Puerto  Rico:  the 
Defense  Industrial  Security  Clearance 
Office  (DISCO).  Cclumbus.  Ohio;  the 
Personnel  Investigations  Center  (PIC) 
and  National  Computer  Center  (N'CC)  in 
Baltimore.  Mar\land;  Office  of 
Industrial  Security  International  Europe 
(OlSI-E).  located  in  Brussels,  Belgium 
with  a  subordinate  office  in  Mannheim. 
Cermany;  Office  of  Industrial  Security 
International  Far  East  (OISI-FE)  located 
at  Camp  Drake,  japan;  and  the 
Department  of  Defense  Security 
Institute,  located  in  Richmond.  Virginia. 

(b)  A  copy  of  the  DIS  Directory 
showing  the  addresses  of  all  offices,  is 
available  to  the  public  upon  request  and 
may  be  obtained  by  following  the 
procedures  outlined  in  §  298.4.  The 
names  and  duty  addresses  of  DIS 
personnel  serving  overseas  are  not 
released. 

§  298.3    Records  maintained  by  DIS. 

It  is  the  policy  of  DIS  to  make 
publicly  available  all  information  which 
may  be  released  under  the  Freedom  of 
Information  Act  (FOIA),  consistent  with 
its  other  responsibilities.  In 
implementing  this  poHcy.  DIS  follows 
the  procedures  set  forth  in  32  CFR  part 
286.  DiS  maintains  the  following 
records  which  may  be  of  interest  to  the 
public: 

(a)  The  Defense  Clearance  and 
Investigations  Index  (DCII).  which 
contains  references  to  investigative 
records  created  and  held  by  DoD 
Components.  The  records  indexed  are 


primarily  those  prepared  by  the 
investigative  agencies  of  the  DoD, 
covering  criminal,  fraud, 
counterintelligence,  and  personnel 
security  information.  This  index  also 
includes  security  clearance 
determinations  made  by  the  various 
components  of  the  Department  of 
Defense.  Information  in  the  DCII  is  not 
usually  available  to  the  general  public, 
since  general  release  would  violate  the 
privacy  of  individuals  whose  names  are 
indexed  therein. 

(bj  Records  created  as  required  by 
DoD  Directive  5105. 42. >  '"Defer.se 
Inve-stigative  Service  (D.A&M),"  (32  CFR 
part  377)  inrluding  investigative  and 
industrial  security  records. 

(c)  Publications  referenced  in  "DIS 
Directives  Listing"  (DIS  OO-l-L).  A 
copy  of  DIS  OO-l-L  may  be  obtained 
upon  request  from  the  DIS  Office-  of 
Information  and  Public  Affairs  (V0020). 
1340  Braddock  Place.  Alexandria.  VA 
22314-1651.  While  this  document  will 
be  provided  for  the  convenience  of 
possible  users  of  the  materials,  such 
release  does  not  constitute  a 
dntermination  that  all  or  any  of  the 
publications  listed  affect  the  public  or 
have  been  cleared  for  public  release. 

§  298.4    Procedures  for  release  of  DIS 
records. 

(a)  All  requests  will  be  submitted  in 
wTiting  to:  Defense  Investigative 
Service.  Office  of  Information  and 
Public  Affairs  (V0020).  1340  Braddock 
Place.  Alexandria,  Virginia  22314-1651. 

Requests  directed  to  any  agency 
activity  (headquarters  or  field  elements) 
will  be  forwarded  to  the  Office  of 
Information  and  Public  Affairs. 

(b)  All  requests  shall  contain  the 
following  information: 

(1)  As  complete  an  identification  as 
possible  of  the  desired  material 
including  to  the  extent  known,  the  title, 
description,  and  date.  32  CFR  part  286 
does  not  authorize  "fishing 
expeditions."  In  the  event  a  request  is 
not  reasonably  described  as  defined  in 
32  CFR  part  286,  the  requester  will  be 
notified  by  DIS  of  the  defect. 

(2)  The  request  must  contain  the  first 
name,  middle  name  or  initial,  surname, 
date  and  place  of  birth,  social  security 
number,  and,  if  applicable,  military 
service  number  of  the  individual 
concerned,  with  respect  to  material 
concerning  investigations  of  an 
individual. 

(3)  A  statement  as  to  whether  the 
requester  wishes  to  inspect  the  record  or 
obtain  a  copy  of  it. 


>  Copy  may  be  obtained  at  cost  from  National 
Technical  Information  Service  (NTIS).  5285  Port 
Royal.  Springfield.  VA  22161. 


(4)  A  statement  that  all  costs  for 
search  (in  the  case  of  "other"  and 
"commercial"  requesters),  duplication 
(in  the  case  of  all  categories  of 
requesters),  and  review  (in  the  case  of 
"commercial  requesters")  will  be  borne 
by  the  requester  even  if  no  records,  or 
no  releasable  records,  are  found,  if 
appropriate.  See  32  CFR  part  286  for 
information  on  fees  and  fee  waivers. 

(5)  The  full  address  (including  ZIP 
code)  of  the  requester. 

(c)  A  notarized  request  by  an 
individual  requesting  investigative  or 
other  personnel  records  may  be  required 
to  avoid  the  risk  of  invasion  of  privacy. 
Requesters  will  be  notified  and 
furnished  appropriate  fcims  if  this 
requirement  is  deemed  necessary.  In 
lieu  of  a  notarized  statement,  au 
unsworn  declaration  in  accordance  with 
28  U.S.C.  1746  may  be  requirt-Ki. 

(d)  When  a  request  is  incompiute  or 
fails  to  include  ail  of  the  irifomiation 
required,  the  requester  will  be  contacted 
for  additional  information  prior  to 
beginning  release  procedures. 

(e)  DIS  shall  normally  respond  to 
requests  within  10  worlking  days  aftpr 
receipt  by  the  Office  of  Information  and 
Public  Affairs,  unless  an  extension  is 
required  and  the  requester  is  notified  in 
writing  If  a  significant  number  of 
requests  prevents  responding  in  10 
working  days,  requests  will  be 
processed  on  a  first-come,  first-served 
basis  to  ensure  equitable  treatment  to  all 
requesters. 

(f)  When  the  release  of  information 
has  bt^en  approved,  a  statement  of  costj 
computed  in  accordance  with  the  DoD 
Fee  Schedule  (32  CFR  part  286).  or  a 
statement  waiving  the  fee.  will  be 
included  in  the  notification  of  approval. 
Records  approved  for  release  will 
generally  be  mailed  imm.ediately 
following  the  receipt  of  fees.  Fees  may 
be  waived  or  reduced  in  accordance 
with  32  CFR  part  286.  Remittances  must 
be  in  the  form  of  a  personal  check,  bank 
draft,  or  postal  money  order. 
Remittances  are  to  be  made  payable  to 
the  Treasurer  of  the  United  States. 
Certified  documents  may  be  requested 
for  an  official  government  or  legal 
function,  and  will  be  provided  at  a  rate 
established  by  32  CFR  part  286  for  each 
authentication. 

(g)  When  requests  are  denied  in  whole 
or  in  part  in  accordance  with  32  CFR 
part  286.  the  requester  will  be  advised 
of  the  identity  of  the  official  making  the 
denial,  the  reason  for  the  denial,  the 
right  of  appeal  of  the  decision,  and  the 
identity  of  the  person  to  whom  an 
appeal  may  be  addressed. 

(h)  Facilities  for  the  review  or 
reproduction  of  records  following 
approval  of  the  request  or  appeal  are 


•ederal  Register  /  Vol.  59.  No.  87  /  Friday.  May  6.  1994  /  Proposed  Rules 


23651 


available  at  the  Defense  Investigative 
Service.  Office  of  Information  and 
Piiblic  Affairs,  1340  Braddotk  Place, 
Alexandria,  Virgin  a  22314-1651.  All 
other  transactions  yill  be  conducted  by 
mail. 

(i)  Appeal  of  Dcr  ial  of  DIS  Records 
and  Information:      I 

(1)  All  appeals  w  ]|1  be  submitted  in 
writing  and  re.ich  tile  following 
appellate  authority  jio  k'ter  thx^i  60  da>  s 
aftrr  the  date  of  th(  fnitial  denial  letter: 
Director.  Defense  Li^estigative  Sen-ice 
(VCOOO).  1340  Brad  (jock  Place, 
Ale.xandria.  Virgin:  4  22314-1651. 

(2)  All  appeals  will  contain  at  bast 
the  same  identifica  ion  of  the  records 
requested  as  the  ordinal  request,  and  a 
copy  of  the  letter  drying  the  reque.st.. 
if  available.  Requesters  will  be  given 
appeal  rights  when  a  search  has  hi'un 
conducted  and  no  ifjcords  are  locateni. 

(3)  All  appeals  wijl  be  reviewed  by 
the  Director.  DIS,  o  'the  Special 
Assistant  to  the  Dir actor.  DIS.  Responses 
to  appeals  nomiall}  shall  be  made 
within  20  working  iays  after  receipt, 
unless  an  extcnsior  is  required  .and  the 
appellant  is  notified*  When  a  request  is 
approved  on  appea  .  the  procedures  set 
forth  in  §  298.4(0  vvlill  bo  followed. 

§298.5    Information  Requirements. 

The  DIS  Office  ofj  Information  and 
Public  Affairs  is  resjponsible  for 
prep.irdtion  of  the  ajtmual  "Freedom  of 
Information  Act  Rej)prt."  This  report 
has  been  assigned  control  s>Tnbol  PA 
(TRA&ANl  1365.  No  forms  or 
publications  are  required  by  this  part. 

Dated:  May  3.  1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Fegister  Liaison 

Officer,  Department  of  Defense. 

|FR  Doc.  94-10931  Filbd  5-5-94:  6:45  am] 
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vessels  offered  for  sale  in  the  United 
States.  The  Coast  Guard  is  proposing  the 
regulations  in  order  to  provide 
additional  information  identifying 
vessels  and  establishing  evidence  of 
vessel  ownership  to  aid  in  marine 
investigations,  deter  theft,  and  provide  a 
more  useful  vessel  identifier  for  the 
purposes  of  developing  tlie  vessel 
identification  system,  as  required  by 
legislation.  The' Coast  Guard  also 
proposes  to  make  several  editorial 
corrections  to  its  HIN  regulations. 
DATES:  Comments  must  be  received  on 
or  before  September  6, 19G4. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary',  Marine  Safety 
Council  (G-LRA/3406J  (CCD  92-065). 
U  S.  Coast  Guard  Headquarters.  2100 
Second  Street  S\V..  Washington.  DC 
205S3-0001.  or  may  be  delivered  to 
room  3406  at  tho  above  address  between 
Ram.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
Comments  on  collection  of  information 
requirements  must  be  mailed  also  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  725  17th  Street.  WV.. 
Washington.  DC  20503,  Attn:  Desk 
Officer.  U.S.  Coast  Guard. 

Tlie  Executive  Secretary-  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406. 
U.S.  Coast  Guard  Headquarters. 

A  copy  of  the  material  listed  in 
"Incorporation  by  Reference"  of  this 
preamble  is  available  for  inspection  at 
room  1505.  U.S.  Coast  Guard 
Headquarters. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Alston  Cohhan.  Auxiliary.  Boating, 
and  Consumer  Affairs  Division.  (202) 
267-0981. 


DEPARTMENT  OF  fpANSPORTATION      SUPPLEMENTARY  information: 
Coast  Guard 


33  CFR  Part  181 

[CGD  92-065] 
RIN2115-AE37 


Expanded  Hull  Identification  Number 
and  New  Requirements  for  Certificates 
of  Origin 


i! 


agency:  Coast  Guard',  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Coast  Guard  proposes 
amending  the  regulations  concerning 
vessel  Hull  Identification  Numbers 
(HIN)  and  establishing  new  regulations 
requiring  Certificates  of  Origin  for  new 


Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(CGD  92-065)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  a  reason  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  unbound  format 
suitable  for  copying  and  electronic 
filing.  If  not  practical,  a  second  copy  of 
any  bound  materials  is  requested. 
Persons  wanting  acknowledgement  of 
receipt  of  comments  should  enclose  a 


stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  w-riting  to  the  Marine  Safety 
Council  at  the  address  under 
ADDRESSES.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Alston 
Colihan,  Project  Manager,  and  Helen 
Boutrous.  Project  Counsel.  Office  of 
Chief  Coimsel. 

Background  and  Purpose 

The  Secretary  of  Transportation  is 
required  to  establish  the  Vessel 
Identification  System  (VIS)  (46  U.SC. 
chapters  125,  131  &  313)  for  use  Ly  the 
public  and  law  enforcement  officials. 
The  Secretary  has  delegated  to  the 
Commandant.  U.S.  Coast  Guard,  the 
authority  to  implement  VIS.  VIS  will 
provide  a  nationwide  pool  of  vessel  and 
vessel  owner  information  that  will  help 
in  identification  and  recoverv'  of  stolen 
vessels  and  deter  vessel  theft.  This 
rulemaking  would  aid  in  the 
development  of  VIS  by  expanding  the 
existing  12  character  HIN  to  include 
certain  vessel-specific  information  and 
thereby  create  a  more  useful  vessel 
identification  number.  Further, 
requiring  vessel  m.anufacturers  and 
importers  to  provide  a  Certificate  of 
Origin  with  each  vessel  produced  or 
imported  for  the  purposes  of  sale  would 
ensure  the  availability  of  documentation 
certifying  this  information  and 
establishing  a  chain  of  ownership. 

Discussion  of  Proposed  Amendments 

Investigations  of  lost  and  stolen 
vessels  depend  in  large  part  on  the 
proper  authorities"  ability  to  identify  a 
vessel  and  establish  a  chain  of 
ownership.  The  proposed  regulations 
would  aid  in  this  pursuit  by  expanding 
the  current  12  character  HIN  to  include 
detailed  information  about  each  vessel. 
In  addition,  a  check  digit  in  the 
expanded  HIN  would  make  alteration  of 
an  HIN  more  difficult  thereby  helping  to 
prevent  firaud  in  the  sale  of  vessels.  The 
proposed  regulations  would  also  require 
that  vessel  manufacturers  provide  a 
Certificate  of  Origin  certifying  the  truth 
about  certain  information  in  the  HIN 
and  for  use  as  the.first  document  in  the 
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paper  trail  establishing  proof  of  vessel 
ownership. 

Removal  of  the  definition  for  "model 
year"  would  clear  up  a  drafting  error 
which  has  existed  since  the  last  time  the 
HIN  regulations  were  amended  in  1984. 
Finally,  removal  of  the  references  to 
"State  Boating  Law  Administrator"  in 
33  CFR  181.31(c)  would  allow  States 
which  use  their  Department  of  .Motor 
Vehicles  as  vessel  numbering  and  titling 
authorities  to  issue  HlNs  to  individuals 
building  their  own  vessels. 

The  following  discusses  the  proposed 
changes  to  33  CFR  part  181: 

(a)  "Model  Year"  Definition 

The  definition  of  "model  year"  would 
be  removed  from  §  181.3.  Up  until  1984 
the  regulations  allowed  for  two  methods 
of  indicating  the  date  of  manufacture  in 
the  last  four  characters  of  the  12 
character  HIN.  When  those  two  formats 
were  devised,  it  was  the  Coast  Guard's 
understanding  that  the  new  model  year 
would  not  commence  prior  to  August. 
Some  manufacturers  complained  that 
they  wanted  to  vary  the  introduction 
date  of  the  new  model  year  from  year  to 
year,  but  that  they  were  prevented  from 
doing  so  by  the  HIN  regulations  which 
defines  model  year  as  the  period 
beginning  August  1  of  any  year  and 
ending  on  July  31  of  the  following  year. 
The  Coast  Guard  amended  the  HIN 
regulations  in  1984  to  give  vessel 
manufacturers  the  freedom  to  designate 
model  year  in  the  HIN  as  they 
requested.  The  Coast  Guard  amended  . 
§  181.25(a)  to  require  characters  11  and 
12  to  indicate  the  model  year  using  the 
last  two  characters  of  the  model  year 
such  as  "84"  for  1984.  However,  due  to 
a  drafting  error,  the  Coast  Guard  failed 
to  delete  the  outdated  and  superfluous 
definition  of  "model  year."  The 
proposed  amendments  would  remove 
the  definition  of  "model  year"  from  part 
181. 

(b)  Incorporation  by  Reference 

The  following  material  would  be 
incorporated  bv  reference  in  §  181.4: 

International  Organization  for 
Standardization  (ISO)  Standard  3166 
"Codes  for  the  representation  of  names 
of  countries."  International 
Organization  for  Standardization  (ISO) 
Standard  1073/1-1976  "Alphanumeric 
character  sets  for  optical  recognition — 
Part  I:  Character  Set  OCR-A — Shapes 
and  dimensions  of  the  printed  image." 
Copies  of  the  material  are  available  for 
inspection  where  indicated  under 
ADDRESSES.  Copies  of  the  material  are 
available  at  the  addresses  in  §  181.4. 
Before  publishing  a  final  rule,  the  Coast 
Guard  will  submit  this  material  to  the 
Director  of  the  Federal  Register  for 


approval  of  the  incorporations  by 
reference. 

ISO  Standard  3166  contains  two 
character  alphabetic  codes  which  would 
be  used  to  indicate  the  "country  code" 
in  the  expanded  HIN.  ISO  Standard 
1073/1-1976  prescribes  shapes  and  sizes 
of  alphaniuneric  characters  for  optical 
character  recognition  (OCR)  systems, 
which  means  that  the  characters  are 
both  human  and  machine  readable. 

(c)  Nineteen  Character  Hull 
Identification  Number 

The  existing  Hull  Identification 
Number  (HIN)  is  a  unique  12  character 
serial  number  required  on  each 
recreational  vessel  manufactured  in  or 
imported  into  the  United  States  for  the 
purposes  of  sale.  The  Coast  Guard 
assigns  the  first  three  characters,  a 
Manufacturer  Identification  Code  (MIC) 
which  identifies  the  manufacturer  or 
importer:  characters  four  through  eight 
are  a  manufacturer  serial  number; 
characters  nine  and  ten  indicate  date  of 
certification  for  vessels  subject  to  safety 
standards  or  the  date  of  manufacture  for 
vessels  not  subject  to  standards;  and 
characters  eleven  and  twelve  indicate 
the  model  year. 

There  are  two  serious  problems 
involving  the  current  12  character  HIN 
format.  Thieves  can  alter  an  HIN  and 
"launder"  a  stolen  vessel  in  States  with 
ineffective  titling  and  registration 
programs.  Similarly,  the  last  four 
characters  in  many  HINs  are 
fraudulently  altered  as  a  means  of 
misrepresenting  vessels  as  "newer." 

As  early  as  May  1987,  the  National 
Auto  Theft  Bureau  (NATB),  which  is 
supported  by  more  than  600  casualty 
insurance  companies,  recommended 
that  the  Coast  Guard  adopt  a  17 
character  HIN  format  (similar  to  the 
format  required  for  the  Vehicle 
Identification  Number  (VINj  on  an 
automobile)  as  a  means  of  detecting  and 
deterring  vessel  theft.  Each  VIN  contains 
certain  characters  which  describe 
features  such  as  body  style  and  engine 
type  which  are  specific  to  the 
automobile  to  which  the  VIN  is 
assigned.  A  VIN  also  contains  a  check 
digit  which  assures  the  integrity  of  the 
other  characters  in  a  VIN.  According  to 
the  NATB  and  officials  of  the  National 
Association  of  State  Boating  Law 
Administrators  (NASBLA),  the 
additional  HIN  characters  would  lead  to 
increased  recovery  of  stolen  vessels  and 
more  successful  enforcement  efforts, 
thereby  deterring  would-be  thieves. 

During  meetings  with  the 
International  Standards  Organization 
(ISO)  some  ISO  member  countries 
expressed  a  desire  for  the  Coast  Guard 
to  include  a  two  character  country  of 


MIC  registration  code  as  part  of  the 
expanded  HIN  format  to  distinguish 
between  MICs  issued  by  different 
foreign  countries.  The  Coast  Guard 
agrees  that  including  the  two  character 
country  of  MIC  registration  code  in  the 
proposed  HIN  would  be  appropriate. 

Tne  proposed  expanded  HIN  would 
consists  of  19  characters.  The  additional 
seven  characters  would  indicate  country 
of  MIC  registration,  length,  hull 
material,  principal  means  of  propulsion, 
vessel  type  and  a  check  digit.  The 
expanded  HIN  with  its  check  digit 
would  reflect  additional  information 
useful  to  law  enforcement  authorities 
investigating  vessel  thefts  and  provide  a 
useful  means  of  identifying  vessels  in 
VIS. 

Section  181.25  would  be  revised  to 
require  that  each  of  the  Hull 
Identification  Numbers  prescribed  by 
§  181.23  must  consist  of  19  characters 
uninterrupted  by  slashes,  hyphens  or 
spaces: 

(1)  Characters  one  and  two  would  be 
the  two  character  alphabetic  "country 
code"  from  ISO  Standard  3166.  The 
countr\'  code  for  Manufacturer  ID  Codes 
the  Coast  Guard  assigns  in  the  United 
States,  for  example,  would  be  "US." 

(2)  Characters  three  through  five 
would  be  the  existing  manufacturer 
identification  code  the  Coast  Guard 
assigns  to  the  vessel  manufacturer  in 
accordance  with  §  181.31(a). 

(3)  Characters  six  through  ten  would 
be  the  serial  number  the  manufacturer 
currently  assigns  in  accordance  with 
§181.25'(b). 

(4)  Characters  eleven  and  twelve 
would  indicate  date  of  certification  for 
vessels  subject  to  safety  standards  or  the 
date  of  manufacture  for  vessels  not 
subject  to  standards  in  accordance  with 
the  existing  format  specified  in 

§  181.25(c). 

(5)  Characters  thirteen  and  fourteen 
would  indicate  the  model  year  in 
accordance  with  the  existing  format 
specified  in  §  181.25(d). 

(6)  The  fifteenth  character  would 
indicate  overall  length  of  the  vessel 
using  a  corresponding  letter  of  the 
English  alphabet.  The  character,  "A," 
would  indicate  a  vessel  with  a  hull 
length  of  less  than  six  feet;  "B  '  would 
indicate  a  vessel  with  a  huii  length  of 
six  feet  to  10  feet,  11  inches;  "C"  would 
indicate  11  feet;  "D"  would  indicate  12 
feed,  and  so  on.  The  character,  "Z". 
would  indicate  a  vessel  with  a  hull 
length  of  more  than  31  feet.  Inches 
would  not  be  included  in  the 
measurement  of  length,  therefore,  15 
feet,  10  inches  is  15  feet  and  16  feet,  2 
inches  is  16  feet. 

(7)  The  sixteen  character  would 
indicate  hull  material  using  a 
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corresponding  Arabic  numeral.  Arabic 
numerals  one  through  eight  would 
indicate  aluminum,  ferrocement.  fiber 
reinforced  plastic  (FRP),  flexible  fabric, 
foam,  plastic,  steel  and  wood, 
respectively. 

(8)  The  seventeenth  character  would 
indicate  the  principal  means  of 
propulsion  of  the  vessel  using  a 
corresponding  Arabic  numeral.  Arabic 
numerals  one  through  nine  would 
indicate  air  propeller,  bracket  mounted 
outboard,  inboard,  inboard  jet.  inboard/ 
outdrive.  nonpo\|Tred.  outboard,  sail 
and  sail  with  inbbard  auxiliary, 
respectively.  Footnotes  to  a  table  in  this 
section  would  distinguish  between 
which  Arabic  numerals  to  use  to 
indicate  nonpowered  vessels,  sailboats 
and  sailboats  with  auxiliarj'  power. 

(9)  The  eighteenth  character  would 
indicate  the  type  of  vessel  using  a 
corresponding  Arabic  numeral.  Arabic 
numerals  one  through  nine  would 
indicate  air  cushion  vehicle;  canoe, 
kayak,  sailboard  or  surfboard;  inflatable; 
raonohuU/cabin  configuration; 
monohull/closed  bow;  monohuU/open 
bow;  multihuU/cabin  or  closed  bow; 
multihull/open  deck;  and  personal 
watercraft,  respectively.  Footnotes  to  a 
table  in  this  section  would  distinguish 
between  which  Arabic  numerals  to  use 
to  indicate  the  vessel  types  described 
above. 

(10)  The  nineteenth  character  would 
be  a  check  digit  determined  by 
perfonning  certain  arithmetic 
calculations  involving  the  previous  18 
characters.  Characters  consisting  of 
letters  of  the  English  alphabet  would  be 
converted  to  corresponding  numerical 
values.  A  diagram  in  the  section  would 
show  how  the  calculations  should  be 
performed.  The  Coast  Guard  has 
developed  a  computer  program  which 
calculates  the  check  digit  and  is 
available  to  any  vessel  manufacturer 
with  a  computer.  The  Coast  Guard  has 
also  developed  several  work  sheets  to 
help  determine  the  HIN  for  a  vessel 
which  are  also  available. 

(d)  Reference  to  State  Boating  Law 
Administrator 

Section  181.31  prescribes  the 
regulations  on  the  assignment  of  a 
Manufacturer  Identification  Code  (MIC) 
to  each  recreational  vessel  manufacturer 
and  importer.  According  to  §  181.31(c), 
persons  who  are  building  vessels  for 
their  own  use  and  not  for  the  purposes 
of  sale,  must  obtain  an  entire  Hull 
Identification  Number  from  the  State 
Boating  Law  Administrator  of  the  State 
where  the  vessel  will  be  principally 
used,  in  lieu  of  applying  for  a  MIC.  A 
number  of  the  States  use  their 
Department  of  Motor  Vehicles  pMV) 
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for  numbering  and  titling  of  vessels  and 
the  DMV  would  issue  a  State  HIN. 
Under  the  proposed  amendments, 
references  to  "State  Boating  Law 
Administrator"  would  be  removed  from 
the  section  and  the  words  "the  issuing 
authority  of  the  State"  would  be  added 
in  their  place. 

(e)  Certificate  of  Origin 

The  Secretary  is  required  to  include 
information  assisting  law  enforcement 
officials  in  VIS  (4B  U.S.C.  12501(b)(6)). 
A  Certificate  of  Origin  (COO)  is  a 
document  issued  by  a  product's 
manufacturer  certifying  to  the  truth  of 
certain  facts.  Many  States  require  vessel 
owners  to  provide  a  COO  before  they 
will  issue  a  title  or  register  and  number 
a  vessel.  Thus,  a  COO  is  usually  the  first 
document  in  the  paper  trail  identifying 
a  vessel  and  establishing  proof  of 
ownership.  Unfortunately,  many  vessel 
manufacturers  do  not  issue  COOs  for 
vessels  they  manufacture  or  they  issue 
COOs  which  many  States  consider 
unacceptable. 

A  purchaser's  possession  of  a 
standardized  COO  for  a  vessel  would 
ensure  that  documentation  of  the 
vessel's  chain  of  ov^Tiership  is 
established.  This  would  aid  law 
enforcement  investigations  by  providing 
a  means  to  demonstrate  vessel 
owTiership  as  well  as  providing  a  means 
to  certify  vessel  information  that  could 
be  used  in  the  development  of  VIS. 

Under  the  proposed  amendments  the 
Coast  Guard  would  add  a  new  Subpart 
D — "Certificates  of  Origin  for  Boats." 
The  proposed  amendments  would 
require  manufactures  and  U.S. 
importers  of  foreign-built  vessels  to 
provide  a  completed  COO  with  each 
vessel  manufactured  or  imported.  The 
issuing  authorities  in  the  States  would 
be  given  the  option  of  issuing  COOs  to 
individuals  building  their  own  vessels 
or  exempting  them  from  the 
requirement  altogether. 

Discussion  of  Proposed  Form 

The  Coast  Guard  is  considering  the 
development  of  a  standardized  COO 
form.  For  the  reader's  convenience,  a 
prototype  of  a  proposed  form  is 
reproduced  in  appendix  A.  This  form 
should  be  considered  in  conjunction 
with  the  proposed  regulations. 
Comments  or  suggestions  j>ertaining  to 
the  format  or  content  will  be  welcomed. 
Also,  the  Coast  Guard  specifically  seeks 
comments  on  the  most  cost  efficient 
manner  to  create  and  distribute  the 
forms.  Any  proposed  form  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  prior  to 
publication  of  the  final  nile. 


Discussion  of  Requirement  for 
Certificate  of  Origin 

A  COO  furnished  with  a  recreational 
vessel  in  accordance  with  §  181.43 
would: 

(a)  Be  signed  by  or  on  behalf  of  the 
vessel  manufacturer;  and 

(b)  Recite  the  following: 

(1)  The  vessel's  19  character  hull 
identification  number  assigned  in 
accordance  with  §  181.25; 

(2)  The  date  on  which  the  COO  is 
issued; 

(3)  The  model  name  or  numerical 
designation  for  the  vessel; 

(4)  The  length  of  the  vessel  in  feet  and 
inches; 

(5)  The  beam  of  the  vessel  in  feet  and 
inches; 

(6)  Whether  the  vessel  is  for 
commercial  or  recreational  use; 

(7)  The  name  and  address  of  the 
dealer  or  individual  to  whom  the  vessel 
is  first  transferred;  and 

(8)  The  place  the  vessel  is  constructed 
(plant  location). 

Solicitation  of  Views 

The  Coast  Guard  is  particularly 
interested  in  receiving  comments  on  the 
following  issues: 

(a)  The  majority  of  the  recreational 
vessel  manufacturers  are  small  volume 
builders  who  lack  computers  and 
cannot  use  a  computer  program 
developed  by  the  Coast  Guard.  These 
manufacturers  may  have  a  difficult  time 
determining  the  check  digit  in  the 
proposed  19  character  Hull 
Identification  Number.  When  using 
simple  arithmetic,  those  calculations 
may  take  as  long  as  15  minutes  per 
vessel.  Is  15  minutes  a  reasonable 
estimate  for  performing  the  calculation? 

(b)  Should  the  Coast  Guard  consider 
expecting  certain  classes  of  low  cost 
vessels  from  the  19  character  HIN,  or  do 
States  which  number  all  watercraft 
insist  on  universal  application  of  this 
requirement? 

(c)  Are  there  other  methods  for 
calculation  of  the  check  digit  which  are 
not  as  time  consuming  and  will  still 
assure  the  integrity  of  the  other 
characters  in  an  HIN? 

(d)  The  proposed  regulations  will 
require  a  COO  for  each  new  vessel 
manufactured  or  imported.  Since  a  COO 
is  unique  to  the  vessel  to  which  it  is 
assigned,  there  may  be  some  additional 
requirements  associated  with  ensuring 
that  the  proper  COO  accompanies  each 
vessel,  particularly  for  importers  of 
infiatables  and  similar,  high  volume, 
low  cost  vessels  which  are  shipped  in 
bulk  containers.  As  a  result,  the  COO 
requirement  in  the  proposed  regulations 
may  require  change  in  the  manner  in 
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which  small,  high  volume  vessels  are 
packaged  for  shipment.  Should  the 
Coast  Guard  consider  excepting  from 
the  COO  requirement  certain  classes  of 
low  cost  vessels,  or  vessels  involving 
special  problems  associated  with  the 
manner  in  which  they  are  shipped? 

(e)  Do  the  States  which  number  all 
watercrafl  insist  on  universal 
application  of  the  COO  requirement? 

(f)  A  prototype  of  a  proposed  COO 
form  is  reproduced  in  appendix  A.  The 
Coast  Guard  proposes  issuing  a  COO 
template  to  all  boat  manufactures  and 
importers  which  they  could  copy  to 
maJte  COO  forms  for  each  boat.  The 
Coast  Guard  would  partially  complete 
the  COO  templates  with  each 
manufacturer  (or  importer)  name  and 
address  and  the  first  five  characters  of 
the  HIN  as  a  means  for  minimizing 
information  collection  burdens. 

However,  the  Coast  Guard  is  seeking 
comments  on  whether  the  proposed 
COO  contains  sufficient  security 
features  and  information  to  make  it  an 
effective  document.  The  NASBLA 
Numbering  and  Titling  Committee  has 
recommended,  through  a  mailing  to  the 
Coast  Guard,  that  the  COO  form  be 
machine  readable  utilizing  the  OCR-A 
font  which  provides  the  criteria  for 
character  set  and  print  quality  for 
optical  character  recognition;  be 
uniform  in  all  jurisdictions;  and 
conform  to  the  following  format, 
standards,  security,  and  specifications: 

(1)  Have  an  engraved  border  produced 
from  banknote  engraved  artwork; 

(2)  Feature  a  prismatic,  i.e.,  rainbow 
printing  which  is  used  as  a  deterrent  to 
color  copying,  and/or  a  copy  void 
pantograph,  i.e..  the  word  "void" 
appears  when  the  document  is  copied; 

(3)  Be  printed  using  erasable 
fluorescent  background  inks  which 
fluoresce  under  ultraviolet  light  and 
react  to  any  attempt  to  erase 
information; 

(4)  Include  a  background  security 
design  consisting  of  a  repetitious  pattern 
which  hinders  counterfeiting  efforts: 

(5)  Be  printed  on  sensitized  security 
paper  that  is  reactive  to  chemicals 
commonly  used  to  alter  documents; 

(6)  Be  printed  on  non  optical 
brightener  paper  without  added  optical 
brighteners  which  will  not  fluoresce 
under  ultraviolet  light; 

(7)  Include  a  microline — a  line  of 
small  alpha  characters  in  capital  letters 
which  requires  a  magnifying  glass  to 
read; 

(8)  Bear  a  pre-printed  consecutive 
number  for  control  purposes; 

(9)  Consist  of  complex  colors  which 
are  developed  by  using  a  mixture  of  two 
or  more  of  the  primary  colors  (red, 


yellow  and  blue)  and  black  if  required; 
and 

(10)  Contain  a  security  thread  with  or 
w  ithout  a  watermark,  and/or  an  intaglio 
print  with  or  without  a  latent  image, 
and/or  a  security  laminate. 

The  Coast  Guard's  preliminary 
investigations  indicate  that  due  to  the 
high  cost  of  creating  forms  meeting  the 
NASBLA  suggested  requirements,  the 
Coast  Guard  could  not  absorb  the  cost 
of  printing  COO  forms  meeting  the 
NASBLA  security  features.  The  Coast 
Guard  does  not  have  the  authority  to 
charge  manufacturers  to  reimburse  the 
Coast  Guard  for  its  expenditures  on 
COO  forms.  Therefore,  if  the  Coast 
Guard  were  to  adopt  the  NASBLA 
recommended  security  features, 
manufacturers  would  be  responsible  for 
creating  or  purchasing  the  forms  on 
their  own. 

Are  there  interested  parties  who 
believe  the  NASBLA  recommended 
security  features  would  be  appropriate 
for  a  State  issued  certificate  of  title,  but 
are  excessive  for  a  manufacturer  issued 
certificate  of  origin? 

Some  manufacturers  build  thousands 
of  vessels  annually,  while  others  may 
build  as  few  as  a  single  vessel  annually. 
What  do  printers  estimate  would  be  the 
costs  to  various  volume  boat 
manufacturers  for  creating  and  printing 
forms  meeting  the  NASBLA 
recommended  security  features? 

If  the  Coast  Guard  were  able  to  obtain 
authorized  funding,  what  would  be  the 
cost  to  the  Coast  Guard  for  creating, 
printing,  partially  completing,  and 
distributing  forms  meeting  the  NASBLA 
recommended  security  features  to 
various  volume  boat  manufacturers? 

Once  the  contents  and  security 
features  of  a  finalized  COO  form  are 
developed,  based  upon  comments 
received,  what  are  the  most  equitable 
and  cost-efficient  methods  for  creating, 
printing,  and  distributing  COO  forms  to 
boat  manufacturers? 

(g)  The  proposed  §  181.47  addresses 
the  subject  of  duplicate  COO  forms. 

(1)  Who  should  be  able  to  apply  for 
a  duplicate  COO  form  from  a  boat 
manufacturer? 

(2)  What  information  should  a 
duplicate  COO  contain? 

(3)  Should  an  affidavit  or  other  type 
of  proof  be  required  as  a  condition  to 
obtaining  a  duplicate  COO  form? 

(4)  If  a  duphcate  COO  must  contain 
the  same  information  as  an  original, 
should  the  regulations  require  the 
manufacturer  to  retain  a  copy  of  each 
original  COO  form?  For  how  long? 

Regulatory  Assessment 

This  proposal  is  not  a  significant 
regulatory  action  under  Executive  Order 


12866,  and  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 
It  is  also  not  significant  under  the 
"Department  of  Transportation 
Regulatory  Policies  and  Procedures"  (44 
FR  11040;  February  26. 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  proposal  to  be  so  minimal  that  a 
Regulatory  Assessment  is  unnecessary. 

This  project  would  benefit  law 
enforcement  officers  by  aiding  in 
deterrence  and  detection  of  vessel  fraud 
and  theft.  An  estimated  2,000,000 
recreational  vessels  are  manufactured  or 
imported  annual.  Issuing  authorities  in 
the  States  issue  an  estimated  17,000 
HINs  to  individuals  building  their  own 
vessels  annually.  This  means  an 
estimated  2,017,000  HINs  are  affixed 
annually.  The  estimated  average  cost  for 
the  affixing  the  existing  12  character 
HIN  is  $.50  per  vessel.  The  estimated 
cost  of  expansion  to  a  19  character 
format  is  an  additional  $.25  per  vessel, 
for  a  total  cost  of  approximately  $.75  per 
vessel. 

The  Coast  Guard  is  soliciting  specific 
comments  on  the  estimated  costs  for 
COOs. 

The  Coast  Guard  considered  three 
alternatives  in  developing  the  proposed 
rulemaking. 

(a)  Take  no  action.  If  the  Coast  Guard 
fails  to  take  any  action,  the  numbers  of 
vessels  stolen  and  the  incidence  of 
vessel  fraud  involving  altered  HINs  will 
continue  to  increase.  In  addition,  the 
development  of  VIS  requires  a  means  for 
identification  of  each  vessel  and  proof 
of  vessel  owmership.  Use  of  the  19 
character  HIN  and  a  COO  requirement 
appear  to  be  the  best  way  to  accomplish 
those  requirements.  Many  of  the  States 
and  many  law  enforcement  agencies 
support  the  proposal  for  a  19  character 
HIN  and  NASBLA.  the  National  Boating 
Safety  Advisory  Council  (NBSAC)  and 
the  National  Association  of  Marine 
Investigators  (NAMI),  all  support  Coast 
Guard  adoption  of  the  19  character  HIN. 
The  Coast  Guard  has  also  received 
numerous  complaints  from  owrners  who 
are  unable  to  register  their  vessels 
because  they  do  not  have  a  COO. 

(b)  Initiate  a  rulemaking  to: 

(1)  Amend  the  HIN  regulations  in  33 
CFR  part  181  to  require  additional 
information  about  the  vessel  to  be 
reflected  in  the  HIN  and  add  a 
requirement  for  a  check  digit  to  aid  in 
the  prevention  of  fraud,  thereby 
expanding  the  current  HIN  format  from 
12  to  19  characters;  and 

(2)  Require  manufacturers  and 
importers  to  complete  a  Builder's 
Certification. 

Expanding  the  HIN  to  19  characters 
would  provide  the  best  means  of 
developing  a  vessel  identifier  for  VIS 
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and  hfilp  to  disnourage  and  defnct 
alterations  of  HINs  through  inclusion  of 
thf)  (.hf,'r,k  digit.  While  requiring  all 
vfssf;l  manufacturers  to  provide  a 
(ompli.'ted  Builder's  Certificition  would 
have  the  advanjtage  of  utilizing  one  form 
for  all  vessels  v^hether  documented, 
numbered  or  tilled,  it  would  prove 
(jverly  burdensrjme  to  many 
manufacturers  jand  importers. 

The  Builder's O;rtification  is  designed 
for  u,se  by  thos^  docum»;nting  a  vessel 
under  4()  CFR  fiiert  67.  Obtaining 
en(lors<;ments  for  docuniented  vess(;ls 
r(;f)uires  detailed  information  about  the 
vessel,  including  the  country  in  which 
the  vess«;J  and  jls  major  components 
were  manufact(ired.  Since  a  COO  dries 
not  satisfy  thcs^t  dcx;umentation 
information  nKjuirements.  it  is  not 
accepted  as  evidence  of  ownership  for 
the  purpos^;s  o<  documentation.  The 
fJuilder's  Certifjitation  satisfies 
(iocumentation  requirernents.  but  would 
require  information  well  beyond  what  is 
needed  for  VIS  purposes  and  it  would 
be  overly  burddnsome  to  require 
manufacturers  end  importers  to 
complete  a  Builder's  Certification  for 
every  recTeatioilial  vessel.  The  estimatr;d 
reporting  burdon  for  the  Builder's 
Certification  is  30  minutes,  while  the 
estimated  burden  to  complete  the  COO 
is  five  minutes.  Therefore,  requiring  a 
Builder's  C^irtiflcation  is  not  the 
pn;ferred  alturrUitive  for  establishing  the 
<  hain  of  ownership  for  the  purposes  of 
VIS. 

(c)  Initiate  a  ruh.'making  to: 

(1)  Amend  thi;  HIN  regulations  in  33 
C:FR  part  181  to  require  additional 
information  about  the  vessel  to  be 
reflected  in  the  HIN  and  add  a 
requirement  for  a  check  digit  to  aid  in 
the  pn;vention  of  fraud,  thereby 
expanding  the  current  MIN  format  from 
12  to  19  characters;  and 

(2)  Require  munufacturers  and 
importers  to  pnnide  a  compelled  COO 
f'ireac  h  recreational  vt:ssel  they 
manufacture  or  import.  This  is  the 
preferred  alternijivo. 

This  ulternati  .-v  would  jiiovidc;  VIS 
with  (lie  preferrtui  19  character  HI.N  as 
well  iis  the  lM!st  ^eth(jd  of  establishing 
the  chain  of  owiiiTship  lor  VIS  piirpo.ses 
through  the  CO()requirem<;nt.  The  COO 
recjuirctnent  wo  jld  provide  all  the 
information  mn.  v.,sary  for  VIS  and 
would  lake  just  |l  ve  minute.^  to 
(omplf'te. 

Small  Piililivs 

Under  the  Rq  iilalory  Flexibility  Act 
{.'■)  use.  601  et  <^-q.).  the  Coast  Cuard 
must  consider  v\  fcether  this  proposal 
will  have  a  signifjcnni  economic  impact 
on  a  substantial  number  of  small 
i:nlities.  "Small  antilios"  include 


independently  owned  and  operated 
small  business  that  are  not  dominant  in 
their  field  and  that  otherwise  qualify  as 
"small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
use.  632). 

The  proposed  regulations  will  apply 
to  the  following  small  entities:  Small 
manufacturers  building  vessels,  small 
importers  importing  vessels  and  State 
issuing  authorities. 

There  are  reporting  requirements 
associated  with  an  expanded  HIN  that 
could  be  more  burdensome  to  small 
entities  than  to  the  larger  volume 
manufacturers,  especially  in  the 
calculation  of  the  check  digit.  Eighty 
percent  of  the  new  recreational  vessels 
manufactured  annually  are  build  by  20 
percent  of  the  industry.  These  are  large 
comj)anies  with  engineering 
departments  that  are  equipped  with 
computers  and  the  expertise  to 
understand  and  properly  encode  the 
additional  characters  and  the  check 
digit.  The  majority  of  the  recreational 
vessel  manufacturers,  however,  are 
small  volume  builders  who  may  have  a 
more  difficult  time  implementing  the 
regulations  and  making  the  necessary 
calculations  to  determine  the  check 
digit.  When  using  simple  arithmetic, 
those  calculations  may  lake  as  long  as 
15  minutes  per  ve.ssel.  The  Coast  Guard 
has  developed  a  computer  program 
which  calculates  the  check  digit  which 
is  available  to  any  vessel  manufacturer 
with  a  computer.  The  Coast  Guard  has 
also  develop€?d  several  work  sheets  to 
hf.'lp  determine  the  HIN  for  a  vessel  and 
the  worksheets  are  also  available. 
Therefore,  preliminary  analysis 
indicates  that  a  19  character  HIN  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  requirement  for  a  COO  may  also 
result  in  additional  requirements^for 
small  entities.  Since  a  COO  is  unique  to 
the  vijssel  to  which  jf  is  assigned,  there 
may  be  some  additional  requirements 
associated  with  assuring  that  the  proper 
COO  accompanies  each  vessel, 
particularly  for  importers  of  inflatables 
and  similar,  high  volume,  low  cost 
vessi.'ls  which  are  shipped  in  bulk 
containers.  As  a  result,  the  CCX) 
requiremc.-nt  in  the  proposed  regulations 
may  require  changes  in  the  manner  in 
vvhit.h  small,  high  volume  vessels  are 
p.ic  kaged  for  shipment.  However,  a 
preliminary  analysis  indicates  that  the 
COO  requirement  will  not  result  in  a 
significant  impact  on  a  substc-mtial 
number  of  small  entities. 

Th.erefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
♦iconomic  impact  on  a  substantial 


number  of  small  entities.  If.  however, 
you  think  that  your  business  or 
organization  quahfies  as  a  small  entity 
and  that  this  proposal  will  have  a 
significant  economic  impact  on  your 
business  or  organization,  please  submit 
a  comment  (see  ADDRESSES)  explaining 
why  you  think  it  qualifies  and  in  what 
way  and  to  what  degree  this  proposal 
will  economically  affect  it. 

Collection  oflnfonnation 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq).  the  Office  of 
Management  and  Budget  (OMB)  reviews 
each  proposed  rule  that  contains  a 
collection  of  information  requirement  to 
determine  whether  the  practical  value  of 
the  information  is  worth  the  burden 
imposed  by  its  collection.  Collection  of 
information  requirements  include 
reporting,  recordkeeping,  notification, 
labeling  and  other,  similar 
requirements. 

This  proposal  contains  collection  of 
information  requirements  in  the 
following  sections:  181.23.  181.31  and 
181.43.  The  following  particulars  apply: 

DOT.  2115. 

OMB  CONTROL  No.:  21 15-XXXX. 

Administration:  U.S.  Coast  Guard 

Title:  Expanded  Hull  Identification 
Number  and  New  Requirements  for 
Certificates  of  Origin. 

Need  for  Information:  The 
information  colleclion  requirements 
contained  in  this  proposal  are  necessary 
lo  meet  statutory  requirements  of  46 
U.S.C.  chapter  125  regarding  the 
establishment  of  a  national  vessel 
identification  system  for  recreational 
vessel  owners. 

Proposed  Use  of  Information:  To  be 
used  by  State  agencies,  local  law 
enforcement,  the  Coast  Guard  and  other 
Federal  agencies  and  be  available,  on  a 
fee  basis,  to  private  businesses  involved 
in  the  maritime  industr>'  (such  as 
banking  firms  and  insurance  companies) 
as  a  centralized  data  base  regarding 
recreational  vessels. 

Durdf-n  Lstimate:  See  discussion 
below. 

licspondents:  Boat  manufacturers  and 
importers  (4,000).  individuals  building 
their  own  vess(.ls  (17.000)  and  issuing 
authorities  in  States  and  territories  of 
the  United  States  (56). 

Forms:  Hull  Identification  Number 
and  Certificate  of  Origin 

Average  Burden  Hours  Per 
liaspondent:  Variable.  There  is  no 
practical  way  to  estimate  the  bu'-dra  per 
respondent  for  the  Hull  Idtntificaiicm 
Number  regulations.  The  respondents 
are  vessel  manufacturers  and  importers 
and  Stale  vessel  registration  and 
numbi-ring  authorities  and  members  of 
the  public  who  build  their  own  vessels. 
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Some  manufacturers  produce  thousands 
of  vessels  annually,  while  others  may 
produce  only  a  single  vessel  annually. 

There  are  approximately  4,000  U.S. 
manufacturers  and  importers  of 
recreational  vessels.  They  manufacture 
or  import  an  estimated  2,000,000 
recreational  vessels  annually. 

Eighty  percent  are  built  by  major 
manufacturers.  For  those  manufacturers 
the  Coast  Guard  estimates  five  minutes 
per  vessel  to  determine  the  HIN  and 
affix  it  to  the  vessel: 
.80x2,000,000=1,600,000  vessels 
5x1.600,000=8,000,000 

minutes=133,333  hours. 

Twenty  percent  of  the  vessels  are 
'  built  by  small  and  often  non- 
sophisticated  manufacturers.  For  those 
manufacturers  the  Coast  Guard 
estimates  15  minutes  per  vessel  to 
determine  the  HIN  and  affix  it  to  the 
vessel: 

.20x2,000.000=400,000  vsssels 
15x400,000=6,000,000  minutes=100,000 
hours. 

An  estimated  17,000  individuals 
build  their  own  vessels  annually. 
Individuals  building  ihuir  own  vessels 
are  assigned  an  entire  Hull 
Identification  Number  by  the  State  in 
which  they  reside.  Tho  Coast  Guard 
estimates  that  it  takes  >m  individual 
approximately  15  minutes  to  affix  the 
HIN  to  a  vessel: 
17,000x15=255,000  minutes=4,250 

hours 
133,333-t-100,000-»-4,250=237,583  hours 
a  total  annual  burden. 

This  total  annual  burden  estimate 
would  vary  from  year  to  year  depending 
upon  the  state  of  the  national  economy 
which  impacts  upon  annual  production 
figures. 

There  is  also  no  practical  way  to 
estimate  the  burden  per  respondent  for 
the  proposed  COO  requirement.  Tne 
respondents  are  vessel  manufacturers 
and  importers  and  State  vessel 
registration  and  numbering  authorities 
and  members  of  the  public  who  build 
their  own  vessels.  Most  manufacturers 
with  a  computer  will  not  suffer  from 
significant  burdens,  because  the 
computer  can  be  programmed  to 
generate  completed  COOs.  For  those 
manufacturers  the  Coast  Guard 
estimates  3  minutes  per  vessel  to 
complete  a  COO: 

.80x2,000,000=1.600,000  vessels 
3x1 ,600,000=4,800,000  minutes=80,000 
hours. 

Twenty  percent  of  the  vessels  are 
built  by  small  and  often  non- 
sophisticated  manufacturers.  For  those 
manufacturers  the  Coast  Guard 
estimates  5  minutes  per  vessel  to  type 


the  required  information  (security 
standards  would  require  that  the  COG 
be  machine  prepared): 
.20x2.000,000=400.000  vessels 
5x400,000=2,000,000  minutes=33.333 
hours. 

Approximately  17,000  individuals 
build  their  own  vessels  annually.  The 
States  assign  Hull  Identification 
Numbers  to  individuals  building  their 
own  vessels.  For  individuals  the  Coast 
Guard  estimates  30  minutes  per  vessel 
to  obtain  a  COO  from  the  State. 
30x17,000=510,000=8,500  hours. 

States  and  territories  participating  in 
VIS  and  assigning  Hull  Identification 
Numbers  would  have  computers  to 
generate  the  COO  and  HIN  on  the  basis 
of  information  supplied  by  an 
individual.  The  Coast  Guard  estimates  5 
minutes  for  States  or  territories  to  enter 
information  about  a  vessel  into  a 
computer  and  generate  a  COO: 
5x17,000=85.000=1,416  hours 
80,000+33,000+8.500+1,416=122,916 
hours  total  annual  burden. 

This  annual  burden  estimate  could  be 
substantially  higher  or  lower  from  year 
to  year  depending  upon  the  state  of  the 
national  economy,  which  impacts  upon 
annual  production  figures. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment.  These 
regulations  will  benefit  State  boating 
authorities  enforcing  State  tilling  and 
registration  regulations. 

Title  46  U.S.C.  4302  authorizes  the 
Coast  Guard  to  establish  HIN 
regulations.  Unless  the  Secretary 
provides  an  exemption,  a  State  may  not 
establish,  continue  in  effect,  or  enforce 
a  law  or  regulation  that  is  not  identical 
to  a  regulation  prescribed  under  46 
U.S.C.  4302.  Therefore,  the  Coast  Guard 
intends  to  preempt  State  and  local  laws 
and  regulations  which  are  not  identical 
to  the  Coast  Guard's  HIN  or  COO 
requirements.  Title  46  U.S.C.  chapter 
125  requires  the  Coast  Guard  to 
establish  VIS  requirements.  The  Stales' 
participation  in  VIS  is  entirely 
voluntary;  however,  once  a  State  elects 
to  participate,  it  must  comply  with  the 
requirements  of  VIS  in  order  to  ensure 
the  integrity  and  uniformity  of  the 
system.  Therefore,  only  those  States 
meeting  all  of  the  VIS  requirements  will 
be  allowed  to  participate  in  the  VIS 
system,  and  the  Coast  Guard  would 
preempt  State  and  local  laws 


prescribing  requirements  for  VIS  which 
are  not  identical  to  those  the  Coast 
Guard  prescribes. 

Environment  ; 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.b.2(l)  of  Commandant  Instruction 
M16475.1B,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  This 
proposal  governs  labeling  and  the 
issuance  of  COOs  for  vessels,  and  has  no 
environmental  consequences.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  181 

Labehng,  Marine  safety.  Reporting 
and  recordkeeping  requirements. 
Incorporation  by  reference. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proproses  to 
amend  33  CFR  part  181  as  follows: 

PART  181— MANUFACTURER 
REQUIREMENTS 

1.  The  authority  citation  for  part  18T 
is  revised  to  read  as  follows: 

Authorltv:  46  U.S.C.  4302, 12501,  12502; 
49  CFR  1.46. 

2.  In  §  181.3,  paragraph  (0  is  revised 
to  read  as  follows: 

§181.3    Definitions. 

***** 

(H  Certificate  of  origin  means  form 
CG-XXXX. 

***** 

3.  In  §  181.4.  paragraph  fb)  is 
amended  by  adding  the  following 
incorporations  by  reference  in 
alphalietical  order: 

§  181.4    Incorporation  by  reference. 

***** 

(L)*  •  • 
American  National  Standards  Institute, 
Customer  Service  Sales  Department, 
11  West  42nd  Street,  New  York.  NY 
10036. 

ISO  3166-88  Codes  for  the 
representation  of  names  of 
countries §  lai. 25(a) 

ISO  1073/1-1976  Alphanumeric 
character  sets  for  optical 
recognition— Part  1:  Character  Set 
OCR-A — Shapes  and  dimensions 
of  the  printed  image §  181.45(b) 

***** 

4.  Section  181.25  is  revised  to  read  as 
follows: 

§181.25    Hull  identification  number  fonnat 

Each  of  the  hull  identification 
numbers  required  by  §  181.23  must 
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consist  of  nineteen  characters, 
uninterrupted  by  slashes,  hyphens,  or 
spaces,  as  follows: 

(a)  The  first  two  characters  must  be  an 
alphabetic  code  from  column  2  of  ISO 
3166-68  indicating  the  country  of 
manufacturer  identification  code 
registration. 

(b)  Character^  three  through  five  must 
be  a  manufacturer  identification  code 
assigned  under  §  181.31(a)  or  the 
importer  designation  assigned  under 

§  181.31(b). 

(c)  Characters  six  through  fen  must  be 
a  serial  number  assigned  by  the 
manufacturer  in  letters  of  the  English 
alphabet,  or  Arabic  numerals,  or  both, 
and  may  not  include  the  letters,  I,  O  and 
Q 

(d)  Characters  eleven  and  twelve  must 
indicate  the  month  and  year  of 
certification  when  a  date  of  certification 
is  required.  In  all  other  cases  characters 
eleven  and  twelve  must  indicate  the 
date  of  manufacture.  The  date  indicated 
can  be  no  earlier  than  the  date 
construction  or  assembly  began  and  no 
later  than  the  date  the  vessel  leaves  the 
place  of  manufacture  or  assembly  or  is 
imported  into  the  United  States  for  the 
purposes  of  sale.  Character  eleven  must 
be  indicated  using  letters  of  the  English 
alphabet.  The  first  month  of  the  year, 
January,  must  be  designated  by  the  letter 
"A",  the  second  month,  February,  by 
the  letter  "B",  and  so  on  until  the  last 
month  of  the  year,  December.  Character 
twelve  must  be  the  last  digit  of  the  year 
of  manufacture  or  certification  and  must 
be  an  Arabic  numeral. 

(e)  Characters  thirteen  and  fourteen 
must  indicate  the  model  year  using 
Arabic  numerals  for  the  last  two 
numbers  of  the  model  year  such  as  "94" 
for  1994  and  "95"  for  1995. 

(0  The  fifteenth  character  must 
indicate  the  ovwall  length  of  the  vessel 
using  the  corresponding  letter  of  the 
English  alphabet  ft-om  Table  181.25(fl. 

Table  181.25(f).— Characters 
Representing  Length  of  boat  i 


Ctiaracter 

Length 

A 

Less  than  6  ft. 

B „„... 

6  ft  to  10  ft. 

C 

11  ft. 

D 

12ft 

e 

.... 

13  ft. 

F  

— ... 

14  ft. 

G  

15  ft. 

H 

16  ft. 

J  

17  ft. 

K  



18  ft. 

L  

19  ft. 

M  

20  ft. 

N 

21  ft. 

P  



22  ft. 

Table  181.25(f).— Characters  Rep- 
resenting Length  of  Boati— 
Continued 


Character 

Length 

R 

S 

23  ft. 

24  ft 

T 

25  ft 

U 

26  ft 

V 

27  ft 

W 

28  ft 

X  

Y 

Z  

29  ft. 

30  ft. 

31  ft  Of  more. 

I  Inches  are  not  included  in  the  measure- 
ment of  length,  e.g.,  15  ft  10  inis  15  ft  and  16 
ft  3  in  is  16  ft. 

(g)  The  sixteenth  character  must 
indicate  the  hull  material  of  the  vessel 
using  the  corresponding  Arabic  numeral 
from  Table  181.25(g). 

Table  181.25(g).— Characters  Rep- 
resenting Hull  Material  of  Ves- 
sel 


Character 

Hull  material 

1  

Aluminum. 

2  

Ferrocement ' 

3  

Fit)er  Reinforced 

Plastic. 

4  

Flexible  Fabric.2 

5  

Foam. 

6  

Plastic.3 

7  

Steel. 

8 

Wood. 

'  Ferrocement  includes  all  types  of  concrete 
and  Portland  cement. 

2  Flexible  fabric  can  be  distinguished  from 
plastic  sheet  by  the  absence  of  any  woven 
material. 

aplastic  includes  flexible  plastic  sheet,  rigid 
sheet  which  has  been  thermoformed,  arid  ro- 
tational molded  plastic. 

(h)  The  seventeenth  character  must 
indicate  the  principal  means  of 
propulsion  of  the  vessel  using  the 
corresponding  Arabic  numeral  from 
Table  181.25(h). 

TABLE  181.25(h).— Characters  Rep- 
resenting Principal  Means  of 
Propulsion 


Character 

Principal  propulsion 

1   

Air  Propeller. 
Bracket  mounfpd  out- 

2  

3  

board. 
Inboard 

4  

5  

6  

7  

8  

9  

Inboard  jet. 
Inboard'Outdrive. 
Non-powered.' 
Outboard. 
Sail.2 

Sail  w/lnboard  Auxil- 
iary. 

'  Non-powered  includes  pedals,  paddles  and 
oars,  but  rx>t  sails. 


2  Sail  includes  sailboats  wtw:h  may  have  a 
small  outboard  engine  lor  auxiliary  power. 

(i)  The  eighteenth  character  must 
indicate  the  type  of  vessel  using  the 
corresponding  Arabic  numeral  from 
Table  181.25(i). 

Table  1 81. 25(i).— Characters 
Representing  Type  of  Boat 


Character 

Type 

1  

Air  Cushion  Vehicle.' 

2 

Canoe,  Kayak.  Sailboard,  Surf- 

board. 

3 

Inflatable.' 

4 

Monohull/Cabin  Configuration.? 

5 

Monohutl'Closed  Bow.3 

6 

fk^onohuliyOpen  Bow.« 

7 

MultihuM/Catjin        or        closed 

BOW.2J5 

8 

Multihull/Open  Deck.*  s 

9 

Personal  Watercraft.e 

'  Air  Cushion  Vehicle  is  sometimes  called  a 
hovercraft,  which  is  a  registered  trademark. 

2  Cabin  configuration  includes  full  cabin, 
cuddy  cat>in.  houseboat,  and  in  general  any 
shelter  containing  berths,  or  other  accom- 
modations for  personr>el. 

3  Closed  bow  is  most  commonly  called  a 
runabout  and  includes  any  type  of  fonward 
deck  which  is  not  a  shelter  for  personnel. 

*Open  bow  or  Open  Deck  includes  utility 
boats,  open  deck  bass  boats,  and  most  center 
console  vessels. 

sMultlhull  includes  any  watercraft  where 
there  are  distinct  hulls  connected  by  a  com- 
mon deck  such  as  trihulls,  catamarans  and 
pontoon  boats. 

6  Personal  watercraft  comprise  a  wide  vari- 
ety of  craft  on  which  the  operator  and/or  pas- 
sengers ride,  rather  than  occupy  a  passenger 
carrying  area  inside  the  hull. 

(j)  The  nineteenth  character  must  be 
a  check  digit  calculated  as  follows: 

(1)  On  line  A  of  Figure  181.25(j)  enter 
the  first  eighteen  characters  of  the  HIN. 

(2)  On  line  B  enter  the  value  of  each 
character  in  the  HIN. 

(3)  Multiply  each  number  in  line  B  by 
its  corresponding  number  in  line  C  for 
each  of  the  eighteen  digits  and  enter  the 
product  of  each  of  these  separate 
computations  in  the  appropriate  spaces 
in  line  D. 

(4)  Add  all  the  numbers  recorded  in 
line  D  together. 

(5)  Divide  the  final  sum  by  the 
number,  10.  The  remainder  of  this 
division  is  the  check  digit,  the 
nineteenth  character  in  the  HIN.  If  the 
remainder  is  zero,  the  nineteenth 
character  is  0. 
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FIGURE  181.25( j) 
DIAGRAM  FOR  CALCULATING  CHECK  DIGIT 


1   2  3  4  5  6  7  8  9   10  11  12  13  14  15  16  17  18 


i_ —  _- — -  —  —  —  ———_— ._._..—__.>..—___—._.— 

A  I 

I ___._________.________.._____  —  —  _  —  __  —  —  —  —  _.—  —  —  —  _  —  —  —  —  __  —  —  —  — 

•___ ____________________________________ 

CI      987654329        876543298 

!___ ______  —  _______•_  —  __ 

I 

D    I 

^ ______         ____  ________________  —__________—_______——— 

Values  of  characters  In  Hull  Identification  Number 

(line  B) 

A-2  H-9                  0-0  V-4                  1-1                  8-8 

B-3  I-l                  P-7  W-5                  2-2                  9-9 

C-4  J-2                 Q-0  X-6                 3-3                 0-0 

D-5  K-3                  R-8  Y-7                  4-4 

E-6  L-4                  S-9  Z-8                  5-5 

F-7  M-5                  T-2  6-6 

G-8  N-6                  U-3  7-7 
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5.  In  §181.31.  pa 
to  read  as  follows: 


§  181.31    Manufactuit«r  identification  code 
assignment. 


rcij 


(c)  Each  person 
vessel  under  §181. 

hu'.l  identifica'ion 
issuing  authority  of 
vessel  will  be  pnnci 
States  doe's  not  assi 
frora  the  Coast  Gu 


th 


e  area  o:  pnncipa 
*        *        »        « 

6.  A  new  subpart 
3S  follows: 


uired  to  identif)'  a 
(b)  m'ist  obtain  a 
ijjinber  finin  the 
I  he  State  wherp  t^ie 
:)aily  used,  or.  if  th'^ 
',r.  these  numbers, 
f  District  office  in 
use. 


a:<! 


fCi, 


Subpart  D 

Sec, 

181.41  Purpose  and 
181.4.'5  Certificate  o 
181.45     Required  inf! 

of  Origin 
181.47    Duniicate  Ci-: 
181.49    Source  for 
181.51     Alteration  o 
191.53     Fraudulent  u 

Origin 
161.55     Unauthorizec 

change 


graph  (c)  is  revised 


I)  is  added  to  read 


Certif icat  sis  of  Origin  for  Beats 


jplicability. 
ngin  required, 
."jmatior.  for  Certificite 


:  tificate  of  Origin  form, 
faa'e  of  Origin  forrr,. 
r>;f5cate  of  Origin. 
f  of  Certiilcate  oi 

na.Tie  or  address 


Cert 

f> 


Subpart  D — Certificates  of  Origin  for 
Boats 

§181.41    Purpose  and  applicability. 

This  subpart  prescribes  require:r4ents 
for  the  issuance  of  Certificates  of  Ori.gin 
(CC-XXXX)  to  vessiijs  to  v.hich  this  part 
applies.  ' 

§131.43    Certificate  <^1  Origin  required. 

(a)  A  manufacturer  (or  importer)  as 
defined  in  §  161.3  of  this  part,  shall 
furnish  with  each  n«vv  recreational 


vessel  that  is  sold  or  offered  for  sale,  a 
Certificate  of  Origin  (CG-XXXXj 
containing  the  information  required  by 
this  subpart. 

(b)  No  person  shall  sell  or  offer  for 
sale  a  new  recreational  vessel  unless  a 
Certificate  of  Origin  (CG-XXXX) 
meeting  the  requirements  of  this  subpart 
IS  furnished  with  the  recreational  vessel. 

§181.45    Required  information  for 
Certificate  of  Origin. 

A  Certificate  of  Origin  (CG-XXXX) 
furnished  with  a  rec.-eational  vessel  in 
accordance  with  §  181.43  must — 

(a)  Be  signed  by  or  on  behalf  of  the 
vessel  manufacturer;  and 

(b;  Recite  the  following: 

(1)  The  vessel's  19  character  hull 
identification  number  assigned  in 
accordance  with  §  181.25. 

(2)  The  date  the  Certificate  of  Origin 
is  issvied. 

(3)  The  model  name  or  numerical 
designation  for  the  vessel. 

(4)  The  length  of  the  vessel  in  feet  and 
inches. 

(5)  The  beam  of  the  vessel  in  feet  and 
inches. 

(6)  Whether  the  vessel  is  for 
commercial  or  recreational  use, 

(7)  The  name  and  address  of  the 
dealer  or  individual  to  whom  the  vessel 
is  first  transferred. 

(8)  The  place  the  vessel  is  constructed 
(plant  location). 

§  181.47    Duplicate  Certificate  of  Origin 
form. 

A  duplicate  Certificate  of  Origin  form 
(CG-XXXX)  issued  by  a  boat 
manufacturer  or  importer  that  is  used  as 
a  replacement  for  an  original  CG-XXXX, 

must: 


(a)  Incorporate  the  same  security 
features  as  the  original  CG-XXXX; 

(b)  Recite  the  same  information  as  the 
original  CG-XXXX  required  in  §  181.45. 
except  for  the  date  of  issuance;  and 

(c)  State  clearly  on  the  face  of  the 
document  that  it  is  a  "Dupiicate." 


§181.49 

form. 


Source  for  Certificate  of  Origin 


A  manufacturer  (or  importer)  as 
defined  in  §  181.3  of  this  part,  must 
obtain  Certificate  of  Origin  forms  (CG- 
XXXX)  from:  (Address  to  be  inserted  in 

final  rule]. 

§  181.51    Alteration  of  Certificate  of  Origin. 

No  person  shall  intentionally  alter  a 
Certificate  of  Origin  (CG-XXXX). 

§181.53    Fraudulent  use  Of  Certificate  of 
Origin. 

No  person  shall  knowinglv  use  a 
Certificate  of  Origin  (CG-XXXX)  in  a 
fraudulent  manner. 


Unauthorized  name  or  address 


§181.55 

change. 

No  manufacturer  or  importer  who 
issues  Certificates  of  Origin  (CG-XXX>:) 
in  accordance  with  this  subpart  shall 
change  the  company  name  or  address 
without  notifving  the  U.S.  Coast  Guard 
Recreational  Boating  Product  Assurance 
Branch,  2100  Second  Street  SVV., 
Washington.  DC  20593-0001  in  writing. 

Dated:  April  28. 1994. 
VV.J.  Ecker, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
ofS'avigation  Safety  and  Watern-ay  Services. 
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Appendix  A  to  This  Document  Sample  Forms 


DEPARTMENT  OF  TRANSPORTATION 
U.S.  COAST  GUARD 
(CQ-XXXX)     (1/94) 


FORM  APPROVED 
0MB  NO.  2115-XXXX 


M 


m 


m 


TTm  U.S.  manufacturvr  or  Importar  of  a  raeraatlonal  vaaaal  ti  raqutrad  to  provMa  a  oomplatad  Manufacturar'a 
C«rtllic«ta  o4  Origin  for  usa  by  ttia  ra<aH  purdiaaar  ••  proof  of  ownarthlp  tor  vataal  ragtstntton  and  numbartng 
putposas. 


iK 


tt^ii 


^ 


;}x{;,     Washington     DC    20593-0001 


m 


d?^ 


m. 


ABC  BOAT  COMPANY 


2100  Second  Street  SW 


HULL  IDENTIFICATION  NUMBER 


UISABCI 

MM 

M     1     MM 

MODEL  NAME  AND  NUMERICAL  DESIGNATION 

MM     1 

1        1     M  i 

_L         _L 

1  1  1 

1     1     MM 

TYPE  OF  USE 
Q  RECREATIONAL       Q  COMMERCIAL 


DATE 

mnDm 

LENGTH: 
BEAM: 


I,  the  undersigned  authorized  representative  ot  tfie  manufacturer  or  Importer  named  above,  certify 
that  tt>e  new  vessel  described  above  Is  ttie  property  of  tf>e  said  manufacturer  or  Importer  and  Is 
transferred  on  tt>e  atx3ve  date  to  the  following  dealer  or  IrxllvlduaJ: 

NAME  AND  ADDRESS  OF  DEALER.  INDIVIDUAL,  ETC. 


It  Is  further  certified  that  this  was  ttie  first  transfer  of  such  new  vessel  ar>d  that  all  Information 
presented  herein  Is  true  and  accurate  to  the  t>est  of  my  Knowledge. 


(Slgnttur*  of  Auttwfliad  RapraaantaHva)  PoaKion 


PLACE  OF  CONSTRUCTION     (Plant  Location) 


1 1  I I  irrrn 


ANY  ALTERATION  OR  ERASURE  VOIDS  THIS  CERTIFICATE 


'^^Xr^^^ri^x      ^"^  ^  Machlr>e  Prepared  t>xY.?i^(::ii{;^fifcT,VT{iTi 


I 
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FIRST  ASSIQNME^f^ 

FOR  VALUE  RECEIVED.  I  THE  UNDERSIGNED.  TRANSFER  THE  VESSEL 
DESCRIBED  ON  THE  FACE  OF  THIS  CERTIFICATE  TO: 

NAME  OF 

PURCHASER(S): 

ADDRESS: 


AND  CERTIFY  TO  THE  BEST  OF  MY  KNOWLEDGE  THAT  THE  VESSEL  IS 
NEW  AND  HAS  NOT  BEEN  REGISTERED  IN  THIS  OR  ANY  OTHER  STATE 
AND  THE  VESSEL  IS  NOT  SUBJECT  TO  ANY  SECURITY  INTERESTS  OTHER 
THAN  THOSE  DISCLOSED  HEREIN  AND  WARRANT  TTTLE  TO  THE  VESSEL 


Amount  of  Uen 
Address:  


Date  Of  Uen 


In  Favor  Of 


By: 


TRANSFEROR  (Hrm  Name) 


SK3NATURE 


posrriON 


Being  duly  sworn  under  oath  says  that  tf>e  statements  set 
forth  are  true  end  con-ect.  Sut>scr1b»d  and  swom  to  me 
before  th»s day  of  19 


Notary  PubSc 


Notary  Seal 


USE  NOTARIZATION  ONLY  IF  REQUIRED  IN  TPXINQ  JURISDICTION 


SECOND  ASSIGNMENT 

FOR  VALUE  RECEIVED.  I  THE  UNDERSIGNED.  TRANSFER  THE  VESSEL 
DESCRIBED  ON  THE  FACE  OF  THIS  CERTIFICATE  TO: 

NAME  OF 

PURCHASER(S):  ' 

ADDRESS:    


AND  CERTIFY  TO  THE  BEST  OF  MY  KNOWLEDGE  THAT  THE  VESSEL  IS 
NEW  AND  HAS  NOT  BEEN  REGISTERED  IN  THIS  OR  ANY  OTHER  STATE 
AND  THE  VESSEL  IS  NOT  SUBJECT  TO  ANY  SECURITY  INTERESTS  OTHER 
THAN  THOSE  DISCLOSED  HEREIN  AND  WARRANT  TITLE  TO  THE  VESSEL 


Amount  of  Uer 
Address: 

1                  Date  Of  Uen 

In  Favor  Of 

By: 

TRANSFEROR 

(Ftrm  Name) 

SIGNATURE 

POSITION 

Being  duly  swom  under  oatti  says  that  the  statements  set 
forth  are  true  and  correct  Subscrit>ed  and  swom  to  me 
before  this day  of  19 

Notary  Public 


Notary  Seal 


USE  NOTARIZATION  ONLY  IF  REQUIRED  IN  THUNQ  JURISDICTION 


IFR  Doc.  94-10853  Filed  5-5-94;  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

49  CFR  571 

[Docltet  No.  94-31;  Notice  01] 

RIN2127-AF29 

Federal  Motor  Vehicle  Safety 
Standards;  Fuel  System  integrity  of 
Compressed  Natural  Gas  Vehicles 
Over  4536  Kilograms  Gross  Vehicle 
Weight  Rating 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Request  for  comments. 

SUMMARY:  The  purpose  of  this  notice  is 
to  assess  the  need  to  regulate  the  fuel 
system  integrity  of  vehicles  with  a  gross 
vehicle  weight  rating  (GV\VR)  of  greater 
than  4536  kilograms  that  are  fueled  with 
compressed  natural  gas  (CNG). 
Comments  are  requested  regarding  the 
need  for  fuel  system  integrity  standards 
for  CNG-powered  vehicles  with  a  GV\VR 
of  greater  than  4536  kilograms: 
including  transit  buses,  intercity  buses, 
trucks,  and  other  heavy  vehicles. 
DATES:  Comments  must  be  received  by 
July  5, 1994. 

ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  set  forth 
above  and  be  submitted  to  the  Docket 
Section.  NHTSA,  room  5109,  400 
Seventh  Street  SW.,  Washington,  DC 
20590  (Docket  hours  are  from  9;30  a.m. 
to  4  p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  Woodford,  General  Engineer. 
Special  Projects  Staff,  Office  of 
Rulemaking,  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street  SW..  Washington.  DC  20590. 
Telephone:  (202)  366^931. 
SUPPLEMENTARY  INFORMATION:  The 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  anticipates  a 
significant  increase  in  the  number  of 
alternatively  fueled  motor  vehicles  in 
the  United  States.  This  expectation 
stems  from  initiatives  by  the  President. 
Congress,  State  and  local  governments. 
and  private  interest,  since  these  vehicles 
will  help  reduce  air  pollution  and 
conserve  petroleum  fuel.  NHTSA  has 
undertaken  a  comprehensive  program  to 
address  the  safe  performance  of  these 
vehicles  on  the  road  and  in  crashes. 
Further,  because  the  Clean  Air  Act 
specifies  that  vehicle  fleets  in  non- 
attainment  areas  (mostly  large  cities) 
must  be  converted  to  clean  burning 
fuels,  many  city  transit  bus  fleets  are 
being  converted  to  nm  on  fuels  such  as 
compressed  natural  gas  (CNG).  As 


NHTSA  has  become  more  aware  of  these 
fleets  of  heavy  vehicles  powered  by 
CNG.  the  agency  believes  that  their  safe 
performance  merits  examination. 

On  January  21. 1993.  NHTSA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  which  proposed 
requirements  for  CNG  fuel  system  and 
fuel  container  integrity  (58  FR  5323). 
The  vehicle  fuel  system  requirements 
were  proposed  to  apply  to  vehicles  with 
a  GVWR  of  4536  kilograms  or  less,  and 
all  school  buses.  The  container 
requirements  were  proposed  to  apply  to 
CNG  fuel  containers  for  any  vehicle. 

On  April  25.  1994.  the  agency 
published  a  final  rule  (59  FR  19648), 
which  addresses  the  fuel  system 
integrity  of  CNG  vehicles.  The  new 
regulation,  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  303.  applies  to 
all  passenger  cars,  trucks,  buses,  and 
multipurpose  passenger  vehicles  with  a 
GVWR  of  4536  kilograms  of  less,  and  all 
school  buses  regardless  of  weight. 
FMVSS  No.  303  sets  allowable  leakage 
limits  for  the  vehicle  fuel  system  after 
a  barrier  crash  test.  With  regard  to  the 
fuel  container  requirements.  NHTSA 
anticipates  issuing  another  final  rule 
that  will  specify  performance 
requirements  addressing  the  strength, 
durability,  and  pressure  relief  of  CNG 
fuel  containers.  In  addition,  as  a  result 
of  public  comments  on  the  January  1993 
NPRM,  the  agency  anticipates  issuing  a 
supplemental  notice  of  proposed 
rulemaking  for  CNG  fuel  containers 
addressing  internal  corrosion,  brittle 
fracture  under  low  temperatures, 
environmental  degradation,  external 
damage,  and  fragmentation. 

The  January  1993  NPRM  briefly 
discussed  the  issue  of  whether  vehicles 
with  a  GVWR  of  over  4536  kilograms, 
other  than  school  buses,  should  be 
included  in  the  vehicle  requirements. 
The  agency  believes  that  an  opportunity 
should  be  provided  for  a  more  focused 
view  on  this  issue.  This  request  for 
comment  will  serve  that  purpose. 

A  total  of  58  comments  were  received 
on  the  NPRM,  of  which  six  addressed 
CNG  safety  for  vehicles  over  4536 
kilograms  GVWR  other  than  school 
buses.  Four  of  the  six  commenters, 
Navistar,  Chrysler.  Flexible,  and  Amoco, 
believed  that  federal  safety  requirements 
should  not  apply  to  CNG-powered 
heavy  vehicles.  The  main  reason  given 
by  the  commenters  was  that  the  vehicle 
applicability  of  the  CNG  fuel  system 
integrity  standard  should  be  the  same  as 
that  for  NHTSA 's  liquid  fuel  system 
integrity  standard.  FMVSS  No.  301. 
"Fuel  System  Integrity."  The  latter  only 
applies  to  vehicles  with  a  GVWR  of 
4536  kilograms  or  less,  and  school 
buses.  However,  two  commenters 


believed  that  the  requirements  should 
apply  to  heavier  vehicles.  The 
Transportation  Manufacturing 
Company,  a  bus  manufacturer,  believed 
that  heavy  vehicles  should  have 
requirements  that  are  comparable  to 
those  for  smaller  vehicles.  No  rationale 
was  provided.  The  Washington 
Superintendent  for  Public  Instruction 
(WSPI),  also  believed  that  these  vehicles 
should  be  regulated.  WSPI  stated  that 
the  agency  should  consider  including 
these  vehicles  in  the  proposed  rule,  but 
did  not  offer  a  rationale. 

Because  of  the  lack  of  accident  data 
indicating  a  fuel  system  integrity 
problem  for  CNG-powered  heavy 
vehicles,  and  the  lack  of  rationale  from 
the  two  supporters,  the  agency 
concluded  that  FMVSS  No.  303  should 
not  apply  to  heavy  vehicles.  However, 
because  of  the  increasing  number  of 
CNG-powered  transit  buses,  the  agency 
seeks  information  by  which  to  consider 
whether  federal  safety  action  is 
desirable,  for  both  transit  buses  and  or 
other  heavy  vehicles.  It  may  be  that 
action  is  merited  with  regard  to  buses, 
which  carry  many  occupants  and  can 
have  high  traffic  exposure,  but  not  other 
heavy  vehicles  with  only  one  or  two 
occupants. 

Current  and  Proposed  Regulations 

As  part  of  NHTSA's  inquiry  in  this 
notice,  the  agency  seeks  comments  on 
the  desirability  of  actions  which  would 
be  harmonized  with  those  of  Canada. 

United  States  Requirements 

FMVSS  No.  303  requires  that  school 
buses,  regardless  of  weight,  must 
comply  with  a  moving  contoured  barrier 
crash  test.  In  this  test,  a  barrier  traveling 
longitudinally  at  48  kilometers  per  hour 
impacts  the  bus  at  any  point  and  angle. 
During  and  after  the  impact,  the  fuel 
pressure  drop  must  not  exceed  a 
specified  limit.  The  final  rule  contains 
no  requirements  for  heavy  vehicles 
other  than  school  buses  with  a  GVWR 
of  over  4536  kilograms. 

Canada 's  Existing  and  Proposed 
Requirements 

Currently,  Canadian  motor  vehicle 
safety  standard  No.  301.2,  "CNG  Fuel 
System  Integrity,"  requires  that  all 
vehicles  with  a  GVWR  of  more  than 
4536  kilograms  be  subjected  to  a  48 
kilometers  per  hour  contoured  barrier 
crash  test.  This  is  similar  to  the  test 
NHTSA  requires  for  school  buses  in 
FMVSS  No.  303.  On  December  11,  1993, 
Canada  proposed  an  amendment  to  its 
standard.  Under  the  amendment,  the 
current  requirement  would  apply  to 
vehicles  with  containers  mounted  lower 
than  183  centimeters  fi-ora  the  ground. 
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If  the  fuel  containers  are  mounted  183 
centimeters  or  more  above  the  ground, 
the  vehicle  would  need  to  meet  the 
requirements  of  the  National  Standard 
of  Canada  CAN/CX;A-B149.4-M91 
Natural  Gas  for  Vehicles  Installation 
Code,  dated  January  1991  (copy 
a.vailable  in  the  docket).  This  is  a  design 
standard  which  specifies  in  great  detail 
the  method  for  building  a  CNG  vehicle. 

Request  for  Comments 

NHTSA  seeks  two  types  of 
information  in  this  notice.  First,  the 
agency  seeks  information  regarding  the 
current  and  projected  population  size 
and  vehicle  type  (transit  bus,  intercity 
bus,  heavy  truck,  or  other  heavy  vehicle) 
for  CNG  vehicles  with  a  GWVR  of  over 
4536  kilograms.  Second.  NHTSA  seeks 
information  about  the  potential  safety 
problems  of  these  vehicles.  When 
appropriate,  please  comment  by  vehicle 
type.  i.e..  transit  bus.  intercity  bus. 
heavT  truck,  or  other  type  of  heavy 
vehicle. 

CNG  Heavy  Vehicle  Population:  Current 
and  Projected 

1.  The  agency  requests  information  on 
how  many  CNG  transit  buses,  intercity 
buses,  heavy  trucks,  and  other  heavy 
vehicles  of  over  4536  kilograms  GWVR 
are  in  service  or  are  planned  to  be 
placed  in  service  in  the  United  States. 
How  many  of  these  vehicles  are  made 
by  an  original  equipment  manufacturer 
(OEM)  and  how  many  are  aftermarket 
vehicles  that  are  converted  from  a 
vehicle  powered  by  gasoline,  diesel.  or 
other  fuel? 

2.  How  many  entities  manufacture 
heav7  CNG  vehicles  by  type.  i.e..  transit 
bus,  intercity  bus,  heavy  truck,  or  other 
type  of  heavy  vehicle?  How  many 
convert  them  from  other  fuels,  by  type, 
if  appropriate?  What  specifications  are 
used  for  converting  these  vehicles?  Do 
voluntary  industry  guidelines  exist? 
Please  describe  and  provide  the 
guidelines  or  citations. 

3.  How  long  hav-e  heavy  CNG  vehicles 
(by  type)  been  us$d  in  this  country? 
What  are  the  projections  for  their  future 
use.  in  terms  of  numbers  and  in  type  of 
usage? 

4.  What  are  the  various  locations  for 
mounting  CNG  containers  on  heavy 
vehicles?  Which  ^te  more  common;  less 
common?  Why?  At  what  height  are  the 
CNG  containers  mounted?  Are  they 
typically  protected  by  shielding  or 
cages?  What  factors  go  into  deciding 
where  to  mount  the  container  on  the 
vehicle?  How  many  CNG  containers  are 
typically  placed  oh  a  heavy  vehicle,  and 
how  much  do  the  containers  weigh? 
Does  the  number  of  containers  vary, 
depending  upon  the  type  of  vehicle,  i.e.. 
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transit  bus.  intercity  bus.  heavy  truck,  or 
other  type  of  heavy  vehicle? 

CNG  Heavy  Vehicle  Safety  Problems 
The  agency  foresees  four  potential 
areas  for  examination  with  regard  to 
these  vehicles: 

— Performance  in  Crashes 
— Venting 

— Leakage  Detection 
— Refueling 

Performance  in  Crashes 

The  agency  is  interested  in  obtaining 
specific  information  about  crashes 
involving  these  heavy  vehicles.  General' 
information  about  the  number  of 
accidents  as  well  as  information 
regarding  specific  issues  such  as 
container  detachment  would  be  helpful. 

5.  Have  there  been  any  CNG  fuel 
container  or  fuel  system  failures  in  these 
types  of  vehicles?  If  so.  describe  the 
failure,  e.g.,  sequence  of  events,  what 
failed,  and  how  it  failed.  If  the  failure 
occurred  as  the  result  of  a  crash,  was 
another  vehicle  involved?  Please 
describe  the  other  vehicle. 

6.  Was  the  vehicle  a  transit  bus, 
intercity  bus.  heavy  truck,  or  some  other 
type  of  heavy  vehicle?  Was  it  an  OEM 
vehicle  or  a  conversion?  Who  was  the 
manufacturer  of  the  vehicle?  If  it  was  a 
conversion,  who  did  the  conversion? 
Was  the  conversion  done  before  or  after 
the  vehicle's  first  consumer  purchase? 

7.  Please  identify  and  describe  any 
situations  where  a  container  became 
detached  in  a  crash  situation?  Did  the 
container  leak?  If  crashes  occurred,  were 
they  reported  to  a  policy  agency, 
hazardous  materials  agency,  or  other 
State/local  agency? 

8.  Should  the  agency  specify  how  the 
fuel  containers  should  be  attached  to  the 
vehicles?  Should  a  requirements  apply 
to  all  vehicles  or  just  for  those  with 
containers  mounted  greater  than  183 
centimeters  above  the  ground  (such  as 
referenced  in  the  Canadian  proposal)? 
Are  CNG  tanks  rigidly  mounted  or  are 
they  mounted  so  as  to  be  isolated  from 
shock  in  a  crash,  permitting  some 
allowable  design  movement?  What  is 
the  typical  orientation  of  the  CNG  tank 
with  respect  to  the  longitudinal  axis  of 
the  vehicle?  Does  a  CNG  tajik's 
mounting  orientation  and  method  affect 
its  useful  life? 

9.  Were  there  any  injuries  to  the 
vehicle  occupants,  pedestrians, 
emergency  personnel,  or  other 
individuals?  What  was  the  type  and 
seriousness  of  the  injur)? 

10.  What  tj-pe  (steel,  aluminum, 
fiberglass  wrap,  carbon  fiber  v\Tap,  hoop 
WTap,  full  WTap.  all  composite,  or  other) 
was  the  fuel  container?  What  were  the 
dimensions  of  the  container?  What  was 


the  service  pressure  of  the  container? 
Who  manufactured  the  container?  How 
long  had  it  been  in  service?  To  which 
design  specification  or  standard  were 
the  tanks  built? 

11.  Should  any  Federal  standard 
include  a  labeling  requirement  to 
address  the  periodic  reinspection  of  fuel 
systems  on  alternatively  fueled 
vehicles?  Should  States  establish 
guidelines  to  address  the  periodic 
reinspection  or  recertification  of  such 
fuel  systems?  Should  these  schedules  be 
set  at  specified  time  or  mileage 
intervals?  After  a  vehicle  is  involved  in 
an  accident? 

12.  Should  CNG  heavy  vehicles, 
which  are  not  school  buses,  be  crash 
tested  for  fuel  system  integrity  in  the 
same  way  as  heavy  school  buses  under 
FMVSS  No.  303.  i.e..  a  contoured  barrier 
traveling  at  48  kilometers  per  hour 
striking  the  test  vehicle  at  any  point  and 
angle?  If  so.  which  types  of  CNG  heavy 
vehicle  should  be  included,  i.e.,  transit 
bus.  intercity  bus.  heavy  truck,  or  other 
type?  Are  there  other  tests  or  guidelines 
which  would  be  more  appropriate  to 
assure  the  fuel  system  integrity  of  such 
vehicles?  If  so.  what  are  they? 

Venting 

Because  of  the  size  of  these  vehicles, 
there  may  be  large  enclosed  areas  in 
which  natural  gas  could  accumulate  if 
there  is  a  slow  leak  in  the  CNG  fuel 
system. 

13.  Are  there  instances  where  gas 
accumulated?  Did  any  of  them  result  in 
explosions? 

14.  Should  venting  of  the  container 
away  from  possible  areas  of 
accumulation  and  potential  ignition 
sources  be  required  to  address  leakage 
accumulation? 

15.  What  experimental  or  observed 
data  are  available  regarding  the 
dispersion  behavior  that  results  from  a 
CNG  fuel  system  leak?  Will  the  gas  rise 
or  remain  near  the  ground?  If  the  gas 
remains  near  the  ground,  how  long  will 
it  remain  there? 

Leakage  Detection  and  Warning 

If  there  is  a  leak  in  the  fuel  system, 
there  would  be  little  or  no  visible 
evidence  of  the  gas  accumulation.  If 
persons  nearby  could  not  smell  the  gas, 
it  could  accumulate  in  an  area  near 
them  without  notice,  which  would 
increase  the  potential  for  an  explosion. 

16.  Are  there  instances  where  CNG 
leaked  out  of  a  vehicle  fuel  system  and 
caused  a  safety  problem  before  the 
natural  gas  was  detected?  Describe  how 
the  situation  occurred. 

17.  Should  a  leakage  detection/ 
warning  system  be  required  in  vehicles 
with  a  GVWR  of  over  4536  kilograms  to 
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detect  leakage  of  CNG  as  well  as  to  wam 
persons  nearby  of  the  potential  hazard? 
What  type  of  system?  Is  it  commercially 
available?  What  would  be  the  cost? 
Would  the  leakage  detection/warning 
system,  including  its  power  source, 
become  a  potential  ignition  sources 
when  activated? 

Hefueling 

NHTSA  seeks  information  on 
potential  safety  hazards  associated  with 
the  refueling  of  heavy  CNG  vehicles. 

18.  Are  manufacturers  or  fleet 
operators  aware  of  safety  hazards  or 
accidents  that  have  occurred  during 
refueling  operations?  If  so,  please 
provide  information  on  them. 

19.  What  items  are  included  in 
current  guidelines  or  procedures  for 
CNG  refueling,  such  as  the  need  for 
grounding  straps,  operator  protective 
clothing,  etc.? 

20.  Is  a  small  amount  of  CNG 
normally  released  during  connecting/ 
disconnecting  of  the  refueling 
equipment?  If  so,  how  much?  Are 
devices,  such  as  excess  flow  valves, 
used  in  refueling  equipment  to  prevent 
excess  CNG  leakage  in  the  event  of  a 
refueling  line  rupture?  To  what  extent 
are  such  devices  used? 

21.  What  standards  or  guidelines 
currently  exist  for  refueling  couplers 
and  related  equipment? 

Submission  of  Comments 

The  agency  invites  written  comments 
from  all  interested  parties.  It  is 
requested  that  10  copies  of  each  written 
comment  be  submitted. 

No  comment  may  exceed  15  pages  in 
length.  (49  CFR  553.21).  Necessary 
attachments  may  be  appended  to  a 
comment  without  regard  to  the  15-page 
limit.  This  limitation  is  intended  to 
encourage  commenters  to  detail  their 
primary  arguments  in  a  concise  fashion. 

If  a  commenter  ivishes  to  submit 
specified  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including- 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Set.tion.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  spKscified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 


address  both  before  and  after  the  closing 
date. 

To  the  extent  possible,  comments 
filed  after  the  closing  date  will  also  be 
considered.  NHTSA  will  continue  to  file 
relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Authority:  15  l!..S.C.  i:)a2.  1401.  1403. 
1407.  1417:  delegations  of  authority  at  49 
CFR  1  50  and  49  CFR  501  8. 

Issued  on  May  2, 1994. 

Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
|FR  Doc.  94-10897  Filed  5-5-94;  8:45  ami 
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DEPARTMEMT  OF  COMMERCE 

National  Oceanic  and  Atniosphefic 
Administration 

50  CFR  Parts  301, 671,  672, 675, 676, 
and  677 

[Docket  No.  940412-4112;  I.D.  033194E] 

RIN  0648-A080 

North  Pacific  Fisheries  Research  Plan 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule  and  notice  of 

hearings. 

SUMMARY:  NMFS  issues  a  proposed  rule 
to  implement  the  North  Pacific  Fisheries 
Research  Plan  (Research  Plan)  for  the 
Gulf  of  Alaska  (GOA)  groundfish 
fishery,  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI)  groundfish 
fishery,  Bering  Sea  and  Aleutian  Islands 
area  king  and  Tanner  crab  fisheries,  and 
Pacific  halibut  fishery  in  convention 
waters  off  Alaska.  The  Research  Plan 
would  provide  an  industrj-funded 
observer  program  and  promote 
management,  conservation,  and 
scientific  understanding  of  g.-oundfish. 
halibut,  and  crab  resources  off  Alaska. 
DATES:  Comments  on  this  proposed  rule 
muiit  be  received  by  July  5,  1994. 

Public  hearings  on  the  proposed 
Research  Plan  will  be  held  as  follows: 
1.  June  7,  1994.  7:00  p.m..  Anchorage, 

Alaska. 


2.  June  15,  1994,  10:30  a.m.,  Seattle. 
Washington. 

3.  June  16,  1994.  10:00  a.m.,  Portland, 
Oregon. 

ADDRESSES:  Comments  may  be  sent  to 
Ronald  J.  Derg,  Chief,  Fisheries 
Management  Division,  Alaska  Region. 
National  Marine  Fisheries  Service,  P.O. 
Box  21668,  Juneau,  AK  99802  (Attn: 
Lori  Gravel).  Individual  copies  of  the 
proposed  Research  Plan  and  the 
environmental  assessment/regulatory 
impact  review  (EA/RIR)  may  be 
obtained  from  the  North  Pacific  Fishery 
Management  Council.  P.O.  Box  103136. 
Anchorage,  AK  99510. 

Public  nearings  will  be  held  at  the 
following  locations: 

1.  Anchorage — Anchorage  Hilton  Hotel, 
500  W.  3rd  Avenue,  Anchorage. 
Alaska (907-272-7411) 

2.  Seattle — Alaska  Fisheries  Science 
Center  Auditorium,  7600  Sand  Point 
Way  Northeast,  Building  9,  Seattle. 
Washington  (206-526-4197) 

3.  Portland— Red  Lio.n  Inn,  909  North 
Hayden  Island  Dr.,  Jantzen  Beach, 
Portland,  Oregon  (503-283-4466). 

FOR  FURTHER  WFORMATJON  CONTACT: 
Ronald  ).  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
N'MFS,  at  907-586-7228. 

SUPPLEMENTARY  fNFORMATtON: 

Background 

The  domestic  groundfish  fisheries  of 
the  BSAI  and  GOA  in  the  exclusive 
economic  zone  (FEZ)  are  managed 
under  the  Fishery  Management  Plan 
(FMP)  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
and  the  FMP  for  Groundfish  of  the  GOA. 
The  FMPs  were  prepared  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  under  the  Magnuson  Fishery 
Conservation  and  Management  A<n  (16 
use.  1801  etseq.)  (Ma|^nuson  Act)  and 
are  implemented  for  the  U.S.  fishery  by 
regulations  at  50  CFR  parts  620,  672. 
and  675.  The  domestic  fishery  for 
Pacific  halibut  off  Alaska  is  managed  by 
the  International  Pacific  Halibut 
Commission  (IPHC),  as  provided  by  the 
Northern  Pacific  Halibut  Act  of  1982  (16 
U.S.C.  773-773k),  with  implementing 
regulations  at  50  CFR  part  301. 
Regulations  implementing  individual 
fishing  quotas  (IFQs)  for  the  domestic 
groundfish  and  halibut  fisheries  off 
Alaska  are  at  50  CFR  part  676.  The  king 
and  Tanner  crab  fi.sheries  of  the  Bering 
Sea  and  Aleutian  Islajids  area  are 
managed  under  the  FMP  for  the 
Commercial  King  and  Tanner  Crab 
Fisheries  in  the  Bering  Sea  and  Aleufifin 
Islands.  This  FMP  delegates 
management  of  the  crab  resources  in  the 
Bering  Sea  and  Aleutian  Islands  area  to 
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the  State  of  Alaska  (State)  with  Federal 
oversight.  Regulations  necessary  to  carry 
out  the  crab  FMP  appear  at  50  CFR  part 
671. 

Section  313  of  the  Magnuson  Act,  as 
amended  by  section  404  of  the  High 
Seas  Driftnet  Fisheries  Enforcement  Act. 
Pub.  L.  102-582,  authorizes  the  Council 
to  prepare,  in  consultation  with  the 
Secretary  of  Commerce  (Secretary),  a 
Research  Plan  for  all  fisheries  under  the 
Council's  jurisdiction  except  salmon 
fisheries.  The  proposed  Research  Plan 
would  require  that  observers  be 
stationed  on  certain  fishing  vessels  and 
U.S.  fish  processors  participating  in  the 
BSAI  groundfish,  GOA  groundfish,  and 
Bering  Sea  and  Aleutian  Islands  area 
king  and  Tanner  crab  fisheries,  and  it 
would  allow  those  requirements  to  be 
extended  to  the  hahbut  fishery  off 
Alaska.  Observers  would  be  deployed 
for  the  purpose  of  collecting  data 
necessary  for  the  conservation, 
management,  and  scientific 
understanding  of  fisheries  under  the 
Council's  authority.  The  Research  Plan 
also  would  establish  a  system  of  fees  to 
pay  for  the  costs  of  implementing  the 
Research  Plan.  The  fees  would  be  based 
on  the  exvessel  value  of  retained  catch 
in  the  BSAI  and  GOA  groundfish 
fisheries,  the  Bering  Sea  and  Aleutian 
Islands  area  king  and  Tanner  crab 
fisheries,  and  the  Pacific  halibut  fishery 
off  Alaska  (Research  Plan  fisheries). 
Future  recommraidations  by  the  Council 
to  include  other  fisheries  under  the 
Research  Plan  would  require  an 
amendment  or  amendments  to  the 
Research  Plan  and  to  the  regulations 
implementing  it. 

Regulations  implementing 
Amendments  18  and  13  to  the  FMPs  for 
Groundfish  of  the  GOA  and  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area,  respectively 
(54  FR  50386.  December  6.  1989). 
authorized  a  data  collection  program  to 
obtain  information  necessary  for 
conservation  and  management  of  the 
groundfish  fisheries.  O^e  of  the 
measures  in  Amendments  18  and  13 
authorized  a  comprehensive  domestic 
fishery  observer  program.  The  Secretary, 
in  consultation  with  the  Council, 
prepared  and  Implemented  an  Observer 
Plan  to  implement  provisions  of  that 
program  (55  FR  4839,  February  12, 
1990).  The  Alaska  Board  of  Fisheries 
(Board)  implemented  a  Shellfish 
Onboard  Observer  Program  for  the  king 
and  Tanner  crab  fisheries  off  Alaska  in 
April  1988  (5  AAC  39.645).  Currently, 
no  observer  program  is  established  for 
the  Pacific  halibut  fishery  in  convention 
waters  off  Alaska. 

Two  problems  with  the  current 
Federal  and  State  observer  programs 


have  been  identified.  First,  the  costs  of 
observer  coverage  are  not  borne  by  all 
fishery  participants.  Under  the  current 
Federal  observer  program,  some 
groundfish  operations  are  required  to 
pay  for  100  percent  obser\'er  coverage, 
others  are  required  to  pay  for  30  percent 
coverage,  and  still  other  operations  that 
benefit  from  the  observer  program  pay 
none  of  the  cost.  The  last  group  includes 
some  groundfish  and  all  halibut 
operations,  because  they  have  no 
obser\'er  coverage  requirements.  State 
king  and  Tanner  crab  regulations 
require  obser\'er  coverage  for  all  vessels 
that  process  king  or  Tanner  crab  in 
waters  off  Alaska,  but  mandate  no 
observer  coverage  for  crab  catcher 
vessels  or  shoreside  processors. 

Second,  the  current  method  of  paying 
for  observers  under  the  Federal  and 
State  observer  programs  limits  NMFS 
and  Slate  control  over  the  observer 
programs  and  impedes  the  agencies* 
ability  to  manage  the  programs 
effectively.  Observer  contractors  are  not 
solely  responsible  to  NMFS  or  to  the 
State  for  the  quality  of  their  work 
performance;  sometimes  they  have 
conflicting  responsibihties  to  their 
clients,  to  whom  they  are  providing 
observers,  and  to  NMFS  or  to  the  State. 
The  owners  and  operators  of  vessels  and 
processing  facilities  now  are  responsible 
for  making  arrangements  with  an 
observer  contractor  of  their  choice  to 
meet  observer  requirements  and  for 
paying  the  costs  of  observers  directly  to 
that  contractor.  This  direct  business 
relationship,  and  the  ability  of  an  owner 
or  operator  to  select  among  the  group  of 
contractors,  mean  that  the  contractors 
and.  indirectly,  the  observers,  work  for 
the  operations  they  are  observing.  This 
relationship  could  provide  a  means  for 
an  operation  to  reward  or  penalize 
contractors  and  their  observers  and  thus 
negatively  influence  the  work 
performance  of  the  observers  and 
quality  of  the  data  collected.  This 
appearance  of  a  conflict  of  interest 
could  reduce  the  credibility  of  observer 
data. 

To  resolve  these  problems,  the 
Council  initiated  development  of  the 
Research  Plan.  A  draft  EA/RIR  for  the 
Research  Plan  was  initially  reviewed 
and  approved  for  public  distribution 
and  comment  by  the  Council  and  its 
advisory  bodies  at  their  January  15-17. 
1991.  meetings.  After  reviewing  written 
comments  and  advice  from  its  advisory 
bodies,  and  hearing  public  testimony  at 
its  meetings  of  April  23-26.  1991.  the 
Council  further  refined  the  Research 
Plan.  A  revised  EA/RIR  was  reviewed 
and  approved  for  public  distribution 
and  comment  by  the  Council  and  its 
advisory  bodies  at  their  April  20-26. 


1992.  meetings.  After  reviewing  written 
comments,  obtaining  further  advice 
from  its  advisory  bodies,  and  hearing 
public  testimony  at  its  June  23-28. 
1992.  meeting,  the  Council  adopted  the 
Research  Plan  and  recommended  that  it 
be  submitted  to  the  Secretary  for  review. 
The  EA/RIR  was  updated  in  December 
1993  to  reflect  newly  available 
information.  The  Council  approved  the 
Research  Plan  as  described  in  this 
proposed  rule  at  its  December  1993 
meeting. 

Description  of  the  Proposed  Research 
Plan 

Objectives 

1.  Provide  a  framework  for  an 
observer  program  for  the  Alaska 
groundfish  fisheries  and  the  Pacific 
halibut  fishery-  to  accommodate 
inseason  management  and  stock 
assessment  needs,  and  to  provide 
accurate,  real-time  data  of  sufficient 
quality  to  implement  an  individual 
vessel  incentive  program  developed  to 
meet  specified  management  objectives 
of  the  Council; 

2.  Provide  a  framework  for  an 
observer  program  for  Bering  Sea  and 
Aleutian  Islands  area  king  and  Tanner 
crab  fisheries  to  accommodate  inseason 
management  needs,  monitor  industry- 
compliance  with  Federal  and  State 
regulations,  and  collect  biological  and 
management  data  necessary  to  achieve 
the  sustained  yield  of  the  crab  resource 
without  overfishing; 

3.  Ensure  that  the  groundfish  and  crab 
observer  programs  are  efficient  and  cost 
effective,  that  any  increased  costs  are 
commensurate  with  the  quality  and 
usefulness  of  the  data  to  be  derived  from 
any  revisions  to  the  programs,  and  that 
such  changes  are  necessary  to  meet 
fishery  management  needs;  and 

4.  Provide  for  cooperation  and 
coordination  between  the  groundfish 
observer  program  administered  by 
NMFS  and  the  crab  observer  program 
administered  by  the  Alaska  Department 
of  Fish  and  Game  (ADF&G). 

Determination  of  Research  Plan  Fees 

NMFS  would  annually  establish  a 
Research  Plan  fee  percentage  for  the 
upcoming  calendar  year.  As  described 
in  this  preamble,  the  fee  percentage 
would  be  based  on  standard  exvessel 
prices  by  species  and  projections  of  the 
following:  (1)  Retained  catches  by 
species  (i.e..  catch  retained  by  either  at- 
sea  or  shoreside  processors)  in  all 
Research  Plan  fisheries;  (2)  observer 
program  costs;  and  (3)  the  surplus  in  the 
North  Pacific  Fishery  Observer  Fund 
(Fund),  other  sources  of  funding  for  the 
Research  Plan,  and  nonpayments.  After 
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consulting  with  the  Council  and  State, 
NMf'S  would  publish  the  fee  percentage 
and  the  values  of  the  variables  en  which 
it  is  based  in  the  Federal  Register  and 
invite  comments.  After  considering 
comments  received  and  again 
consulting  with  the  Coimr.il  and  the 
.State.  NMFS  would  publish  final  values 
•  in  the  Federal  Register. 

Standard  Ewessel  Prices.  NMFS 
would  annually  establish  standard 
ewessel  prices  for  species  har\ested  in 
Research  Plan  fisheries.  These  prices 
v/ould  be  used  in  estimating  the  total 
e.xve.ssel  value  of  the  Research  Plan 
fisheries  for  the  coming  year  and  in 
assessing  fens.  The  standard  exvessel 
prices  would  be  based  on:  (1)  Exvessel 
price  information  for  the  most  recent  12- 
month  period  for  which  data  are 
available.  (2)  factors  that  are  expected  to 
change  exvessel  prices  in  the  upcoming 
calendar  year,  and  (3)  any  other  relevant 
information  that  may  affect  expected 
exvessel  prices  during  the  upcoming 
calendar  year. 

Retained  Catch.  NMFS  would  project 
retained  catch,  by  species,  for  the 
Research  Plan  fisheries  annually,  using 
the  best  available  information 
concerning  expected  catches  and 
discards. 

Total  Exvessel  Value.  NMFS  would 
aimually  calculate  the  total  exvessel 
value  of  retained  catches  for  Research 
Plan  fisheries  as  the  sum  of  the  products 
of  the  standard  exvessel  prices  and 
projected  retained  catches,  for  all 
Research  Plan  species. 

Observer  Program  Costs.  NMFS  and 
ADF&G  would  each  prepare  an  annual 
budget  that  identifies  expected 
recoverable  Research  Plan  costs  for  the 
upcoming  calendar  year.  Recoverable 
costs  identified  in  each  budget  would 
include:  (1)  Costs  for  observer  training, 
certification,  briefing,  and  debriefing;  (2) 
costs  for  stationing  observers,  including 
travel,  salaries,  benefits,  and  insurance; 
(3)  costs  for  data  collection, 
transmission,  input,  processing,  and 
management;  and  (4)  contract  services 
and  general  program  operational  costs, 
excluding  overhead.  The  estimated 
budget  would  be  based  on  anticipated 
observer  coverage  and  the  anticipated 
costs  directly  incurred  in  carrying  out 
the  Research  Plan.  The  observer 
program  costs  also  would  include  the 
costs  associated  with  a  risk-sharing  pool 
to  provide  comprehensive  insurance 
coverage  for  vessels  and  owners  if  such 
an  insurance  program  is  established 
under  section  313  of  the  Magnuson  Act 
(see  Risk-sharing  Pool,  in  this 
preamble.) 

Surplus  Funds,  Other  Sources  of 
Funding,  and  Fee  Nonpayment. 
Annually,  NMFS  would  project  each  of 


the  following:  (1)  The  surplus  that 
would  be  in  the  Fund  at  the  end  of  the 
current  calendar  year.  (2j  the  funds  that 
would  be  available  from  other  sources 
for  use  in  funding  the  Research  Plan 
during  the  upcoming  calendar  year,  and 
(3)  the  nonpajTCcnt  rate  on  fees  assessed 
under  the  Research  Plan  during  the 
upcoming  calendar  year. 

Calculation  of  the  Fee  Percentage. 
Under  the  Magnuson  Act,  the  fee 
percentage  established  to  pay  for  the 
costs  of  implementing  the  Research  Plan 
may  not  exceed  2  percent  of  the 
exvessel  value  offish  harvested  under 
the  authority  of  the  Council  (except 
salmon),  including  shellfish  and  the 
Northern  Pacific  halibut  fishery. 
Annually,  the  fee  percentage  for  the 
upcoming  calendar  year  will  be  set 
equal  to  the  lesser  of  2  percent  of  the 
exvessel  value  of  retained  catch  in  the 
Research  Plan  fisheries  or  the  fee 
percentage  calculated  using  the 
equation  described  above  and  set  out  at 
§677.11(a)(3). 

If  the  fee  percentage  calculated  using 
this  formula  is  greater  than  2  percent, 
there  would  be  a  funding  shortfall  due 
to  the  2  percent  Umit  in  the  Magnuson 
Act.  This  would  require  a  reevaluation 
of  the  levels  of  coverage  that  would  be 
required  and  funded.  Available  funds 
would  be  utilized  to  address  the 
Research  Plan  objectives  in  the 
following  priority:  (1)  Status  of  stock 
assessments  (i.e.,  collection  of  data  on 
total  catch,  species  composition,  size, 
sex,  and  age);  (2)  inseason  management; 
(3)  bycatch  monitoring;  and  (4)  vessel 
incentive  programs  and  regulatory 
compliance. 

Fee  Assessments 

Processors  would  be  responsible  for 
collecting  dl  fee  assessments  and  for 
paying  them  bimonthly  (i.e.,  every  2 
months).  Section  313  of  the  Magnuson 
Act  stipulates  that  fees  shall  be  assessed 
against  all  fishing  vessels  and  U.S.  fish 
processors  participating  in  Research 
Plan  fisheries  under  the  jurisdiction  of 
the  Council,  including  those  not 
required  to  have  observers.  Fee 
assessments  would  not  apply  to  fish, 
except  hahbut,  caught  in  the  territorial 
sea  (0-3  miles),  or  to  any  fish  caught  in 
internal  waters  of  the  State. 
Recordkeeping  and  reporting 
requirement  changes  that  would  require 
processors  to  indicate  if  fish  are  caught 
in  Federal  or  State  waters  will  be 
developed  prior  to  implementation  of 
the  fee  collection  system. 

Catcher  vessels  would  be  expected  to 
pay  half  of  the  fee  liabilities  on  their 
retained  catches  to  the  processor(s) 
responsible  for  making  the  bimonthly 
fee  assessment  payments  to  NMFS. 


NTvlFS  would  calculate  bimonthly  fee 
assebs;nents  by  multiplying  the  fee 
percentage  Limes  the  standard  exvessel 
price  times  the  round  wei^iht  or  round- 
weight  equivalent  of  all  retained 
catchr.s,  by  species,  in  Research  Plan 
fisheries.  For  e.xample,  if  the  fee 
p-^rcentage  for  Rt^search  Plan  fisheries 
were  1.00  percent,  and  the  standard 
exvessel  pricij  of  pollotik  were  $0.09/lb 
{$0.20/kg),  a  retained  catch  of  500.000 
lbs  (227.727  kg)  of  pollock  would  result 
in  a  fee  assessment  due  from  the 
processor  of: 
0.0100xS0.09nb.x500,OOOlbs=S450.00. 

Retained  catch  is  defined  as  the  catch 
retained  by  either  at-sca  or  shoreside 
processors.  The  round  weight  of  fish 
delivered  to  shoreside  processors  would 
be  determined  from  scale  weights. 
Standard  product  recovery  rates  would 
be  used  to  derive  round-weight 
equivalents  when  other  than  whole  Csh 
is  delivered  to  shoreside  processors. 
Standard  product  recovery  rates  also 
would  be  used  to  calculate  round- 
weight  equivalents  of  groundfish  and 
halibut  harvested  by  or  delivered  to  at- 
sea  processors.  For  crab  at-sea 
processors,  scale  weights  of  sample 
catches  would  be  used  to  calculate 
weight  of  retained  catch.  NMFS  is 
developing  a  regulatory  amendment  to 
establish  standard  product  recovery 
rates  that  would  be  used  throughout  the 
industry  to  calculate  round-weight 
equivalents  of  retained  catch.  Assuming 
Secretarial  approval,  NMFS  anticipates 
that  standard  product  recovery  rates 
will  be  effective  by  1995.  If  a  more 
reliable  system  for  determining  total 
weights  is  implemented  in  the  future, 
these  regulations  would  be  amended 
accordingly.  Public  comment  is 
specifically  encouraged  on  this  aspect  of 
the  proposed  Research  Plan. 

NMFS  would  obtain  values  for  the 
weight  of  retained  catch  to  be  used  in 
calculating  fee  assessments  through 
existing  data  reporting  systems. 
Groundfish  data  would  be  obtained 
from  Weekly  Production  Reports  or 
from  ADF&G  fish  tickets  for  those  vessel 
operators  who  are  not  required  to 
submit  Weekly  Production  Reports 
under  Federal  regulations  but  who  sell 
catch  directly  to  consumers.  Crab  data 
would  be  obtained  from  ADF&G  Weekly 
Processor  Reports,  fish  tickets,  or  other 
required  reports.  Halibut  data  would  be 
obtained  from  the  IPHC  or  from 
Individual  Fishing  Quota  (IFQ)  reports, 
when  available.  t 

NMFS  would  bill  processors 
bimonthly  for  their  fee  assessments.  The 
bimonthly  periods  would  be  determined 
on  the  basis  of  weekly  reporting  periods. 
NMFS  is  preparing  a  rule  to  revise  the 
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definition  of  a  weeldy  reporting  period. 
Assuming  its  approval,  the  1995 
bimonlhly  periods  would  be  January  1 
through  February  25;  February  26 
through  April  29;  April  30  through  July 
1 ;  July  2  through  September  2; 
September  3  through  October  28;  and 
October  29  through  December  31.  The 
Director.  Alaska  Region,  NMFS. 
(Regional  Director)  would  need  to 
receive  payments  within  30  days  of  the 
date  the  bill  is  issued.  Interest  and 
administrative  chiargcs  would  be 
charged  for  late  p|a\'mcnts.  Payments 
wouid  be  depositpd  in  the  Fund  within 
the  U.S.  Treasurj'i 

A  processor  would  be  required  to 
notify  the  Region  i|  Director,  in  writing, 
within  30  days  cf  issuance  of  the  bill, 
if  any  billed  amount  is  disputed.  The 
processor  would  l)e  responsible  for 
paying  the  imdis^uted  amount  of  the 
bill  within  30  days  of  its  issuance,  and 
for  providing  documentation  supporting 
the  disputed  amo^t  claimed  to  be 
under-  or  over-bilJed.  Within  60  days  of 
the  date  of  issuanpB  of  the  disputed  bill, 
the  Regional  Direj.tor  would  review  the 
disputed  bill  and  [the  documentation 
provided  by  the  processor,  and  would 
notify  the  processor  of  his 
determination.  If  the  Regional  Director 
determines  a  billing  error  has  occurred, 
the  processor's  acpount  would  be 
rectified  by  credit!  or  subsequent  billing. 
If  the  Regional  Director  rietermi.nes  a 
billing  error  has  niot  occjjrcd.  the 
balance  of  the  disputed  bill  would  be 
due  within  15  dajjs  of  issuance  of  the 
determination.  Interest  and 
administrative  chirces  would  be 
assessed  for  paymjunts  that  ars  not 
received  within  15  days  Processor 
permits  would  no|be  issued  until  all  fee 
assessments  are  paid.  (See  Permit  and 
Recordkeeping  Requirements  in  this 
preamble).  j 

The  Council  recjommended  requiring 
guarantees  equal  t^  the  maximum 
estimated  quarterly  fee  assessment  for 
the  upcoming  calqijdar  \  ear  to  secure 
anticipated  fee  liaUUties,  in  the  form  of 
prepaymr^nts,  letter  of  credit,  surety 
bond,  or  lien  on  property.  NMFS 
believes  that  the  requirement  of  such 
guarantees  is  premature  and  could  be 
burdensome  to  the  industry,  particularly 
to  smaller  enterprises,  and  costly  to 
administer.  Small  or  ma-rginally 
profitable  enterprikes  could  have 
difficulty  in  secur^g  such  guarantees. 
There  are  irrecoverable  costs  associated 
with  guarantees  such  as  letters  of  credit 
;i.:d  surety  bonds,  pome  guarantees  may 
be  of  limited  value  in  ensuring 
necessary  cash  flows  and  achieving  the 
objectives  of  the  Research  Plan. 
Collection  could  a  so  be  difficult  to 


accomplish  in  a  timely  and  cost- 
effective  manner. 

Instead,  NMFS  is  proposing  a 
simplified  system  to  encourage  timely 
fee  assessment  pa\  ments  by  processors 
that  would  consist  of:  (1)  Bimonthly 
billing,  (2)  semi-annual  processor 
permitting  with  a  requirement  that  all 
Research  Plan  fee  assessments  must  be 
current  before  a  permit  would  be  issued, 

(3)  a  prohibition  against  processing 
landings  from  Research  Plan  fisheries 
without  a  valid  processing  permit,  and 

(4)  a  prohibition  against  delivery  of 
catch  from  Research  Plan  fisheries  to  a 
processor  not  possessing  a  valid 
processing  permit.  This  system  also  has 
the  advantage  of  greatly  simplified 
reporting  and  recordkeeping 
requirements  for  processors  and 
reduced  administrative  costs  for  NMFS. 
The  extent  of  nonpa>-mcnt  of  fee 
assessments,  which  is  inherent  in  any 
fee  collection  system,  would  be  taken 
into  account  in  determining  the  fee 
percentage  rate  for  the  following  year. 
The  proposed  system  is  designed  to 
minimize  such  nonpayment. 

First  Year  of  the  Research  Plan 

During  the  first,  or  start-up,  year  of 
the  Research  Plan,  NMFS  would 
accumulate  necessary  start-up  funds  in 
the  Fund.  Fees  would  be  assessed 
against  ail  fishing  vessels  and  U.S.  fish 
processors  participating  in  Re.search 
Plan  fisheries  undur  the  authority  ol  the 
Council.  Processors  would  be 
responsible  for  collecting  all  fee 
assessments  and  for  paying  them 
bimonthly.  The  observer  coverage 
requirements  in  the  Federal  Observer 
Plan  and  existing  State  Bering  Sea  and 
Aleutian  Islands  a.i-ea  king  and  Tanner 
crab  regulations  (5  AAC  39.645)  would 
remain  in  effect  during  the  start-up  year. 

During  the  first  year  of  the  Research 
Plan  (1995),  all  processors  and  vessels 
pcrticipating  in  Research  Plan  fisheries 
would  pay  the  full  fee  assessment. 
Vessel  operators  and  processors  that 
currently  arc  required  to  carry  obser\  ers 
under  the  Federal  Observer  Plan  and 
under  State  regulations  would  continue 
to  do  so  during  the  first  year  c  f  the 
Research  Plan.  NMFS  would  issue 
rebates  to  those  who  paid  directly  for 
required  observer  coverage  during  the 
first  year  of  the  Research  Plan.  The 
rebate  per  standard  observer  day  would 
equal  either  the  actual  payment  to  an 
observer  contractor  per  standard 
observer  day  or  the  standardized  cost  of 
a  standard  observer  day.  whichever  is 
less.  A  standard  obsen,er  day  is  defined 
as  all  or  part  of  a  24-hour  period  that 
begins  at  0001  hours  Alaska  local  time 
(A.l.t.)  and  ends  at  2400  A.l.t.,  during 
which  an  observer  is  stationed  on  a 


vessel  or  at  a  shoreside  facility  for 
purposes  of  complying  with  observer 
coverage  requirements  set  forth  in  the 
proposed  rule  at  §  677.10(a).  A  standard 
observer  day  cannot  be  attributed  to 
more  than  one  vessel  or  shoreside 
facility. 

The  standardized  cost  of  a  standard 
observer  day  would  be  based  on  the 
estimate(s)  of  the  cost  per  observer  day 
used  to  calculate  both  the  total  cost  of 
the  Research  Plan  and  the  fee 
percentage  during  1995.  Proposed 
standardized  cost(s)  will  be  published 
in  the  Federal  Register  for  public 
review  and  comment  as  part  of  the 
annual  Research  Plan  specification 
process  set  forth  at  §677.11  of  the 
proposed  rule.  At  this  time,  NMFS 
anticipates  that  standardized  cost{s) 
could  range  between  $170  and  $265  per 
day,  depending  on  whether  ICO  percent 
or  30  percent  observer  coverage  is 
obtained. 

The  rebates  issued  for  vessel  or 
processor  observer  coverage  may  exceed 
Research  Plan  fee  payments.  However, 
issuance  of  a  rebate  to  a  processor 
would  be  dependent  on  the  processor 
being  current  with  respect  to  submitting 
its  fee  payments.  The  rebates  would  be 
based  on  information  provided  to  NMFS 
by  observer  contractors  on  an  Observer 
Coverage  Rebate  Application  (Form 
FPP-2).  This  information  would  include 
the  number  of  standard  observer  days 
paid  for  by  each  vessel  or  processor  and 
the  amount  paid  for  those  observer  days. 
The  required  information  would  be 
submitted  by  each  observer  contractor 
within  15  days  after  the  end  of  each 
calendar  month  in  which  it  received 
payments  for  providing  observers. 
Initial  rebates  would  not  be  issued 
before  mid-year,  to  allow  for  the 
collection  of  sufficient  funding  for  the 
rebate  program.  Subsequent  rebates  for 
1995  observer  coverage  would  be  issued 
on  a  more  regular  basis,  e.g.  bimonthly. 

NMFS  believes  th,it  a  fund  equal  to 
approximately  two-thirds  of  the 
estimated  annual  cost  needed  to  operate 
the  Research  Plan  is  the  minimum 
amount  needed  to  begin  full  operation 
of  the  Research  Plan  and  to  ensure  that 
cash  flow  is  adequate  to  meet  start-up 
costs.  Assuming  approval  of  regulations 
im.plementing  the  Research  Plan,  full 
implementation  of  the  obser\'er  and  fee 
portions  of  the  Research  Plan  is 
anticipated  to  begin  Januarv'  1,  1996. 

Permit  and  Recordkeeping 
Requirements 

After  the  first  year  of  the  Research 
Plan,  most  of  the  burden  of 
recordkeeping  would  rest  with 
processors,  who  would  be  responsible 
for  collecting  and  paying  the  bimonthly 
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Research  Plan  fee  assessment  when 
billed  by  NMFS.  During  the  first  year  of 
the  Research  Plan,  additional  reporting 
requirements  would  be  implemented  for 
observer  contractors  to  support  the 
rebate  program  for  direct  observer  costs. 
The  rebate  program  and  associated 
recordkeeping  requirements  are 
described  above. 

All  processors  of  Research  Plan 
fisheries  would  need  a  Federal 
Processing  Permit.  A  Federal  Processing 
Pennit  Application  (Form  FPP-1)  would 
be  required  to  obtain  a  processing 
pennit.  and  would  ser\'e  to  gather 
information  about  the  processor  and  it.s 
owner.  Fishermen  who  sell  their  catch 
directly  to  the  public  at  a  dock, 
roadside,  or  elsewhere  would  be 
considered  processors  under  the 
Research  Plan.  Each  processing  vessel  or 
shoreside  facility  would  be  required  to 
submit  a  separate  permit  application, 
even  if  several  vessels  or  facilities  are 
owned  by  the  same  company. 

Permits  would  be  issued  for  each  of 
the  two  6-month  period.s — Jfuiuary  1 
through  June  30,  and  July  1  through 
Dt;cember  31.  No  permit  would  be 
issued  until  the  permit  appUcation  is 
complete  and  all  fee  assessments  paid. 
Processors  that  have  paid  their  accounts 
and  submitted  complete  permit 
applications  would  be  issued  a  pennit 
within  30  days.  Pennits  would  not  be 
issued  to  those  processors  not 
submitting  complete  applications  or  to 
those  whose  accounts  are  past  due,  until 
their  applications  are  complete  and 
their  accounts  are  paid.  Processing  fish 
from  Research  Plan  fisheries  without  a 
valid  permit,  or  delivering  fish  from 
Kcsearch"Flan  fisheries  to  a  processor 
not  possessing  a  valid  permit,  would  be 
prohibited.  NMFS  would  make  available 
to  the  public  a  list  of  those  processors 
holding  valid  permits  to  process  fish 
from  Research  Plan  fisheries. 

Observer  Coverage 

During  the  first  year  of  the  Research 
Plan  (1995).  observer  coverage  levels  in 
the  ground  fish  fishery'  would  be  as 
currently  required  by  the  Federal 
Observer  Plan.  All  king  and  Tanner  crab 
catcher/processors  and  mothership 
processors  in  the  Bering  Sea  and 
Aleutian  Islands  area  would  continue  to 
carry  observers  under  the  State  Shellfish 
Onboard  Observer  Program.  Observer 
coverage  would  not  be  required  for  the 
halibut  fishery. 

Starting  with  the  second  year  of  the 
Research  Plan  (1996).  NMFS  would 
annually  determine  the  level  of  observer 
coverage  necessary  to  achieve  the 
objectives  of  the  Research  Plan.  NMFS 
would  consider  the  amount  of  available 
funds,  as  well  as  the  objectives  of  the 


program,  in  determining  the  appropriate 
observer  coverage  levels.  NMFS  would 
aimually  present  an  analysis  of  obser\Tr 
coverage,  including  criteria  for  selection 
of  vessels  to  carry  obser\'ers  if  coverage 
is  less  than  100  percent,  to  the  Council, 
and  to  the  State  in  the  case  of  the  Bering 
Sea  and  Aleutian  Islands  area  king  and 
Tanner  crab  fisheries.  NMFS  would 
then  publish  d\e  proposed  levels  of 
coverage  in  the  Federal  Register  and 
invite  comments.  State  costs  for 
observer  coverage  in  the  Bering  Sea  and 
Aleutian  Islands  area  king  and  Tanner 
crab  fisheries  allowable  under  the 
Magnuson  Act  would  be  paid  from  fees 
collected  from  all  Research  Plan 
fisheries.  After  considering  comments 
received  and  again  consulting  with  the 
Council,  and  with  the  State  in  the  case 
of  the  Bering  Sea  and  Aleutian  Islands 
area  king  and  Tanner  crab  fisheries. 
NMFS  would  publish  the  final  levels  of 
observer  coverage  for  the  upcoming  yenr 
in  the  Federal  Register. 

Insffnsnn  Changes  in  Obsf^ner  Covera^t' 

The  Rftgional  Director  may  inrrea.se  or 
decrease  the  observer  coverage 
requirements  for  the  groundfish. 
halibut,  and  crab  observer  programs  at 
any  time  during  the  effective  period  of 
the  Research  Plan  to  improve  the 
accuracy,  reliability,  and  availability  of 
obser\'er  data,  and  to  ensure  solvency  of 
the  observer  program,  so  long  as  the 
conditions  set  forth  in  section  313  of  the 
Magnuson  Act  are  met.  and  based  on 
one  or  more  of  the  following  findings: 

1.  A  significant  change  in  fishing 
methods,  times,  or  areas  for  a  specific 
fishery  or  fleet  component  has  occurred, 
or  ts  likely  to  occur. 

2.  A  significant  change  in  catch  or 
bycatch  composition  for  a  specific 
fishery  or  fieet  component  has  occurred, 
or  is  likely  to  occur. 

3.  Unanticipated  shortfalls  in  the 
North  Pacific  Fishery  Observer  Fund 
require  decreased  observer  coverage  to 
maintain  solvency  of  the  observer 
programs. 

4.  An  increase  in  obser\er  coverage  is 
necessary  to  ensure  or  improve  data 
availability  or  quality  in  order  to  meet 
specific  fishery-  management  objectives. 

Any  decrease  in  obser\er  coverage 
due  to  unanticipated  funding  shortfalls 
must  be  consistent  with  the  following 
priorities:  (a)  Status  of  stock 
assessments  (i.e..  collection  of  data  on 
total  catch,  species  composition,  size, 
sex,  and  age);  (b)  inseason  management; 
(c)  bycatch  monitoring;  and  (d)  vessel 
incentive  programs  and  regulatory- 
compliance.  Any  increased  costs  must 
be  commensurate  with  the  qualify  and 
usefulness  of  the  data  to  be  derived  from 


aiiy  revised  program  and  necessary  to 
meet  fishery  management  needs. 

The  Regional  Director  would  consult 
with  the  Commissioner  of  ADF&G  prior 
to  making  inseason  changes  in  observer 
coverage  level  for  the  crab  obserxer 
program.  NMFS  would  publish  changes 
in  observer  coverage  requirements  in  the 
Federal  Register,  with  the  reasons  for 
the  changes  and  any  special  instructions 
to  vessels  required  to  carry  obscirvers.  at 
least  10  calendar  days  prior  to  their 
implementation. 

Groundfish  and Hulibut  Obsenen 

Groundfish  and  halibut  observers 
would  be  fcilher  employees  of  NMFS  or 
employees  of  NMFS  observer 
contractors.  Observer  contracts  would 
be  subject  to  a  competitive  bid  procesi 
and  would  comply  with  Federal  and 
agency  procurement  regulations.  A 
minimum  of  three  contractors  would  be 
used  in  acc:ordance  with  the 
procurement  regulations,  if  cost 
effective,  and  if  three  or  more  bidders 
are  qualified. 

Observers  would  possess  the 
education  and  specific  training  as 
specified  in  the  contracts  issued  by  the 
Federal  Government  to  provide 
groundfish  or  halibut  observers.  The 
ob.servors'  duties  are  described  in  detail 
in  the  NMFS  observer  manual,  which  is 
updated  as  necessary  and  is  available 
from  the  NMFS  Observer  Program, 
Alaska  Fisheries  Science  Center,  7G00 
Sand  Point  Way  N.E..  BIN  C15700. 
Building  4,  SeaUle.  \VA  98115.  Observf:r 
duties  may  include  the  collection  of 
data  on  catch,  effort,  bycatch,  and 
discards  of  finfish  and  shellfish, 
including  prohibited  species  catches,  tn 
facilitate  inseason  management. 
Observers  may  collect  infonnation  on 
gear,  processing,  or  other  fishing 
information;  biological  samples  to 
determine  species,  length,  weight,  age. 
sex  composition  of  catch,  and  predator- 
prey  interactions;  or  any  other 
information  needed  to  manage  the 
fisheries.  They  may  collect  data  on 
marine  mammals,  setibirds.  and  other 
species  as  appropriate.  Information 
obtained  from  observers  would  also  bi; 
used  to  monitor  compliance  with 
fishing  and  related  regulations. 

The  Regional  Director  would  review 
fishery  monitoring  programs  and  report 
to  the  Council  on  methods  to  improve 
data  collection  and  sampling  techniques 
and  to  provide  for  real-time  data 
transmission  from  the  groundfish  and 
halibut  fleet,  including  daily  reporting 
and  other  measures  as  appropriate  to 
improve  the  accuracy  and  efficiency  of 
fishery  monitoring  programs. 

A  final  rule  was  published  on  April 
29. 1994.  (59  FR  22133)  that  authorizes 
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NMFS  to  disclose  specified  observer 
data  on  prohibited  species  bycafch  or 
bycatch  rates.  This  authority  would 
continue  under  the  Research  Plan  and  is 
included  in  this  proposed  rule 
(§677.10(0).  I 

Bering  Sea  and  Aleutian  Islands  Area 
King  and  Tanner  Crab  Observers 
Crab  observers  would  either  be 
employees  of  ADF&G.  or  employees  of 
NMFS  observer  contractors.  The 
observers  would  be  required  to  possess 
the  education  and  specific  training 
requirements  as  specified  in  the 
contracts  issued  by  the  Federal 
Government  to  provide  crab  obser\'ers. 
The  obser\'ers'  duties  are  described  in 
detail  in  the  ADFfcC  observer  manual, 
which  will  be  updated  as  necessary.  The 
ADF&G  observer  manual  is  available 
from  ADF&G.  Box  308,  Dutch  Harbor, 
AK  99692-0308.  Crab  observer  duties 
may  include  the  collection  of  data  on 
catch,  effort.  bycatCh.  and  discards  of 
finfish  and  shellfish  to  facilitate 
inseason  management.  Observers  may 
also  collect  biological  samples  to 
determine  information  such  as  species, 
length,  weight,  age,  sex  composition  of 
catch,  predator-prey  interactions,  or  any 
other  biological  information  needed  to 
manage  the  fisheries.  They  may  also 
collect  data  on  marine  mammals, 
seabirds,  and  other  species  as 
appropriate.  Crab  observers  also  provide 
an  effective  means  to  ensure 
management  compliance. 

The  State  would  review  its  fishery 
monitoring  and  data  transmission 
programs  in  conjunction  with  NMFS,  to 
coordinate  methods  to  improve  data 
collection  and  sampling  techniques, 
provide  for  real-time  data  transmission 
from  the  fleet,  including  daily  reporting, 
improve  the  accuracy  and  efficiency  of 
fishery  monitoring  programs,  and 
improve  coordination  between  State  and 
Federal  agencies.  Initially,  data 
collection,  transmission,  and  input 
programs  would  be  the  same  as 
specified  under  existing  State 
regulations  and  guidehnes  to  facihtate 
inseason  management. 

Notification  of  Obson-er  Contractors  by 
Processors  and  Operators  of  Vessels 
Required  To  Carry  Obsen'ers 

Processors  and  operators  of  vessels 
required  to  carrj'  observers  xmder  the 
Research  Plan  would  be  responsible  for 
meeting  their  observer  coverage 
requirements.  To  ensure  that  an 
observer  will  be  available,  processors 
and  vessel  operators  would  be  required 
to  notify  the  appropriate  agency  or 
observer  cctitractor.  as  identified  by 
NMFS,  not  less  than  60  days  prior  to 
their  need  for  an  observer.  This 


notification  must  be  in  writing  or 
facsimile  copy.  A  second  notification  to 
the  appropriate  observer  contractor,  in 
writing,  facsimile  copy,  or  by  telephone, 
must  be  made  not  less  than  io  days 
prior  to  the  need  for  an  observer,  to 
make  final  arrangements  for  observer 
deployment.  Proposed  ports  from  which 
observers  may  embark/disembark  are 
Akutan,  Atka,  Beaver  Inlet,  Chignik, 
Cordova,  Craig,  Dutch  Harbor,  Homer. 
Juneau,  Ketchikan,  Kenai,  King  Cove, 
Kodiak,  Petersburg,  Sand  Point,  Seward, 
Sitka,  St.  George,  St.  Paul,  Valdez. 
VVrangell,  and  Yakutat.  Ports  were 
selected  using  the  following  criteria:  (1) 
Previous  selection  by  observer 
contractors,  (2)  accessibility  and 
transportation  costs,  and  (3)  availabiUty 
of  overnight  accommodations.  Public 
comments  on  this  list  of  ports  is 
specifically  encouraged.  This  list  would 
be  reviewed  annually  by  NMFS,  in 
consultation  with  the  Council  and  the 
State,  during  the  annual  budget  review 
process. 

During  the  first  year  of  the  Research 
Plan  (1995),  observer  coverage 
requirements  would  be  as  described  in 
§  677.10(a).  NMFS  would  publish 
subsequent  observer  coverage 
requirements,  along  with  the  names  of 
the  obser\'er  contractors,  information  for 
contacting  contractors,  and  a  list  of 
embarkment/disembarkment  ports  for 
obser\'ers,  annually  in  the  Federal 
Register,  prior  to  the  beginning  of  the 
calendar  year  to  which  the  coverage 
requirements  apply  (see  Observer 
Coverage  in  this  preamble). 

Coordination  Between  the  Federal 
Groundfish  Obsen'er  Program  and  the 
State  King  and  Tanner  Crab  Obsener 
Program  Under  the  Research  Plan 

Under  authority  of  the  FMP  for  the 
Commercial  King  and  Tanner  Crab 
Fisheries  in  the  Bering  Sea  and  Aleutian 
Islands,  the  State  king  and  Tanner  crab 
observer  program  for  the  Bering  Sea  and 
Aleutian  Islands  area  was  designed  by 
the  Board  and  is  administered  by 
ADF&G. 

NMFS  and  ADF&G  would  form  a 
work  group  to  maximize  efficiency  in 
administration  and  implementation  of 
the  groundfish,  halibut,  and  king  and 
Tanner  crab  observer  programs.  The 
University  of  Alaska,  as  an  observer 
training  entity,  would  be  a  member  of 
this  work  group  when  required  to  help 
in  the  development  of  obsen'er  training 
and  debriefing  procedures.  The  work 
group  would  review  costs  and  identify 
possible  cost-saving  measures, 
including  the  use  of  contractors  to 
perform  some  or  all  of  the  duties  imder 
the  Research  Plan,  other  than  briefing  or 
debriefing.  The  work  group  also  would 


review  the  costs  and  benefits  of  training 
observers  in  Alaska  or  elsewhere. 

The  work  group  would  address  items 
including:  (1)  Development  of 
consistent,  cost-effective,  and 
compatible  observer  training  and 
debriefing  procedures;  (2)  development 
of  a  consistent  data  collection, 
transmission,  and  processing  system, 
including  a  single  database  available  to 
both  agencies  on  a  real-time  basis;  and 
(3)  identification  of  costs  that  are 
appropriate  for  reimbursement  to  the 
State  pursuant  to  the  Magnuson  Act. 
NMFS  and  ADF&G  would  annually 
provide  to  the  Council  a  report  detailing 
steps  taken  to  improve  overall 
coordination  between  the  two  observer 
programs  and  to  improve  administrative 
efficiency. 

Observer  Ch-ersight  Committee 

Tha  Council  Chairman  would 
establish  an  Observer  Oversight 
Committee  (Committee)  to  provide 
advice  to  the  Council,  the  Board,  the 
Commissioner  of  ADF&G,  and  the 
Regional  Director  on  general  provisions 
of  the  obser\'er  and  fee  portions  of  the 
Research  Plan.  NMFS,  with  the 
assistance  of  ADF&G,  would  annually 
provide  Research  Plan  reports  and 
budget  documents  to  the  Committee. 
The  Committee  would  consist  of 
industr>-  representatives  from  the 
following  groups:  Factory  trawler, 
catcher  trawler,  shoreside  processor, 
crab  catcher  vessel,  freezer  longliner, 
non-freezer  longliner,  crab  catcher- 
processor,  vessels  under  60  ft  (18.3  m) 
in  length  overall,  observers,  observer 
contractors,  and  an  independent 
obser\-er  training  representative.  The 
Committee  would  meet  with  NMFS  and 
ADF&G  staff  within  the  annual  cycle  of 
the  Research  Plan  to  review  the  reports 
and  budgets  and  provide  input  to  the 
Council  on  fee  levels  and  observer 
coverage  needs.  The  Committee  would 
not  have  oversight  of  the  daily 
operations  of  the  Federal  and  State 
observer  programs. 

Risk-sharing  Pool 

Under  section  313  of  the  Magnuson 
Act.  the  Secretary  will  review  the 
feasibihty  of  establishing  a  risk-sharing 
pool  to  provide  comprehensive 
commercial  insurance  coverage  for 
vessels  and  owners,  and  the  availability 
of  such  insurance  for  vessels  and 
owners,  against  Hability  from  civil  suits 
by  observers.  If  the  Secretary  determines 
that  a  risk-sharing  pool  is  feasible,  any 
implementing  regulations  would  be 
codified  at  subpart  B  of  50  CFR  part  677. 
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Public  Comment  and  Hearings 

Public  comments  on  the  proposed 
Research  Plan  and  its  implementing 
regulations  are  invited  for  60  days. 
During  this  comment  period,  the 
Secretary  will  conduct  public  hearings, 
as  required  by  the  Magnuson  Act.  in 
Alaska.  Oregon,  and  Washington  for  the 
purpose  of  receiving  public  comments 
on  the  proposed  regulations  (see  DATES 
and  ADDRESSES  for  dates  emd  locations). 
NMFS  will  consider  public  comments 
received  in  preparing  the  final  rule 
implementing  the  Research  Plan. 

Classification 

The  General  Counsel  of  the 
Department  of  Conmierce  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Although  it  would  affect  all 
firms  in  the  Research  Plan  fisheries,  it 
would  not  decrease  revenues  by  more 
than  2  percent.  Since  costs  are 
approximately  equal  to  revenues  in  the 
Research  Plan  fisheries,  costs  are  not 
expected  to  go  up  by  more  than  2 
percent.  Thus,  while  a  substantial 
number  of  small  entities  would  be 
affected,  the  effect  is  not  expected  to  be 
economically  significant. 

This  proposed  rule  contains 
collection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act. 
These  collections  of  information  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  approval. 
Public  reporting  burden  for  each  year  of 
this  collection  is  estimated  to  average 
0.5  hours  per  response  for  completing 
the  semi-annual  Federal  Processing 
Permit  Application.  0.25  hours  per 
response  for  notifying  contractors  of 
needs  for  observers,  and  1.0  hour  per 
response  to  provide  information  to 
document  claims  of  disputed  bills.  For 
the  first  year  of  the  Research  Plan, 
completion  of  Observer  Coverage  Rebate 
Application  forms  is  estimated  to 
average  0.16  hours  per  response.  All 
reporting  burden  estimates  include  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  these  burden 
estimates,  or  any  other  aspect  of  the  data 
requirements,  including  suggestions  for 
reducing  the  burden,  to  NMFS  (see 
ADDRESSES)  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503  (ATTN:  NOAA 
Desk  Officer). 


This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

List  of  Subjects  in  50  CFR  Parts  301. 
671.  672,  675,  676,  and  677 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Dated;  April  29, 1994. 
Rolland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  title  50  CFR  is  proposed  to  be 
amended  as  follows: 

PART  301— PACIFIC  HALIBUT 
FISHERIES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  5  UST  5;  TIAS  2900;  16  U.S.C. 
773-773k. 

2.  Section  301.23  is  added  to  read  as 
follows: 

§301.23  Nortti  Pacific  Fisheries  Research) 
Plan. 

Permit  requirements,  observer 
requirements,  and  fee  assessments  for 
the  Northern  Pacific  halibut  fishery 
under  the  North  Pacific  Fisheries 
Research  Plan  are  contained  in  part  677 
of  this  chapter. 

PART  671— KING  AND  TANNER  CRAB 
FISHERIES  OF  THE  BERING  SEA  AND 
ALEUTIAN  ISLANDS 

3.  The  authority  citation  for  part  671 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq 

4.  A  new  §  671.4  is  added  to  read  as 
follows: 

§671.4    Permits. 

All  processors  of  Bering  Sea  and 
Aleutian  Islands  area  king  and  Tanner 
crab  must  comply  with  permit 
requirements  contained  in  §  677.4  of 
this  chapter. 

5.  A  new  §  671.21  is  added  to  read  as 
follows: 

§671.21    Observer  requirements. 

Bering  Sea  and  Aleutian  Islands  area 
king  and  Tanner  crab  observer 
requirements  are  contained  in  part  677 
of  this  chapter. 

PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

6.  The  authority  citation  for  part  672 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

7.  In  §  672.4.  introductory  te.vt  of 
paragraph  (b)  is  redesignated 
introductory  text  of  paragraph  (b)(1); 


existing  paragraphs  {b)(l)  through  (10) 
are  redesignated  paragraphs  (b)(1)  (i) 
through  (x).  respectively;  and  a  new 
paragraph  (b)(2)  is  added  to  read  as 
follows: 

§672.4    Permits. 

«  *  *  *  • 

(b)*   '   • 

(2)  All  processors  of  Gulf  of  Alaska 
groundfish  must  comply  with  permit 
requirements  contained  in  §  677.4  of 
this  chapter,  in  addition  to  any 
applicable  requirements  of  this  §672.4. 
*        «        *        *        * 

8.  Section  672.27  is  revised  to  read  as 
follows: 

§  672.27    Observer  requirements. 

Gulf  of  Alaska  groundfish  observer 
requirements  are  contained  in  part  677 
of  this  chapter. 

PART  675— GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

9.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  ef  seq. 

10.  In  §  675.4,  introductory  text  of 
paragraph  (b)  is  redesignated 
introductory  text  of  paragraph  (b)(1); 
existing  paragraphs  (b)(1)  through  (10) 
are  redesignated  paragraphs  (b)(1)  (i) 
through  (x),  respectively;  and  a  new 
paragraph  (b)(2)  is  added  to  read  as 
follows; 

§675.4    Permits. 

*  *  «  *  • 

(b)*   •   • 

(2)  All  processors  of  Bering  Sea  and 
Aleutian  Islands  management  area 
groundfish  must  comply  with  permit 
requirements  contained  in  §677.4  of 
this  chapter,  in  addition  to  any 
applicable  requirements  of  this  §675.4. 
***** 

11.  Section  675.25  is  revised  to  read 
as  follows: 

§  675.25    Observer  requirements. 

Bering  Sea  and  Aleutian  Islands 
management  area  groundfish  observer 
requirements  are  contained  in  part  677 
of  this  chapter. 

PART  676— LIMITED  ACCESS 
MANAGEMENT  OF  FEDERAL 
FISHERIES  IN  AND  OFF  ALASKA 

12.  The  authority  citation  for  part  676 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.  and  1801 
et  seq. 

13.  In  §  676.13,  paragraph ta)(l) 
introductory  text  is  revised  to  read  as 
follows: 
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§676.13    Permits. 

(a)  •   •   * 

(1)  In  addition  to  the  permit  and 
licensing  requirements  prescribed  at  50 
CFR  parts  301,  672.  675,  and  677,  all 
fishing  vessels  that  han-est  IFQ  halibut 
oi"  IFQ  sableflsh  must  have  onboard: 

•  •        •        *        • 

14.  In  §676.16,  paragraph  (r)  is  added 
to  read  as  follows: 

§676.16    General  prohibitions 

•  *        •         »        • 

(r)  Any  person  who  is  issued  a 
registered  buyer  permit  under 
§676.13(a)(2)  of  this  part  and  who  also 
is  required  to  obtein  a  Federal 
processing  permit  under  §677.4  of  this 
chapter  may  not  transfer  or  receive 
sablefish  harvested  in  Federal  waters  or 
halibut  unless  the  person  possesses  a 
valid  permit  issudd  under  §  677.4  of  this 
chapter. 

15.  Part  677  is  added  to  read  as 
follows: 


PART  677— NORTH  PACIFIC 
nSHERIES  RESEARCH  PLAN 

Subpart  A — General  Provisions  of  the 
North  Pacific  Fisheries  Research  Plan. 


Sec. 

677.1 

fi77.2 

677.3 

677.4 

677.5 

677.6 

677.7 

677.8 

677.9 

677.10 

677.11 


fcopa. 


Purpose  and  ! 

Definitions. 

Relation  to  pther  laws. 

Permits. 

Recordkeeping  and  reporting. 

Research  Plan  fee. 

General  prohibitions. 

Facilitation  t)f  enforcement. 

Penalties. 

General  requirements. 

Annual  Research  Plan 
specifications. 
7.12    Compliance. 


Subpart  B — General  Provisions  of 
Risk-Sharing  Pool  for  Insurance 
Purposes.    [Reserved] 

Figures— Part  677 

Figure  1 — Federal  Processing  Permit 

Application  (Form  FPP-1). 
Figure  2 — Observer  Coverage  Rebate 

Application  (Form  FPP-2). 
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Subpart  A— General  Provisions  of  the 
North  Pacific  Fisheries  Research  Plan. 

§  677.1    Purpose  and  scope. 

(a)  These  regulations  implement  the 
-North  Pacific  Fisheries  Research  Plan 
developed  by  the  North  Pacific  Fishery 
Management  Council  under  the 
Magnuson  Act. 

(b)  Regulations  in  this  part  govern 
elements  of  the  Research  Plan  for  the 
following  fisheries  under  the  Council's 
authority:  Bering  Sea  and  Aleutian 


Islands  management  area  groundfish, 
Gulf  of  Alaska  groundfish,  and  Bering 
Sea  and  Aleutian  Islands  area  king  and 
Tanner  crab  in  the  exclusive  economic 
zone;  and  halibut  from  convention 
wafers  off  Alaska. 

§677.2    Definitions. 

In  addition  to  the  definitions  in  the 
Magnuson  Act  and  in  50  CFR  part  620, 
the  terms  used  in  this  part  have  the 
following  meanings: 

ADF8-G  means  tne  Alaska  Department 
of  Fish  and  Game. 

At-sea  processor  means  a  catcher/ 
processor  or  mothership  processor 
ves.sel  as  defined  in  this  section. 

Bering  Sea  and  Aleutian  Islands 
management  area  is  defined  at  §675.2 
of  this  chapter. 

Bering  Sea  and  Aleutian  Islands  area 
is  defined  at  §671.2  of  this  chapter. 

Bimonthly  refers  to  a  time  period 
calculated  on  the  basis  of  weekly 
reporting  periods  as  follows:  Each 
bimonthly  period  begins  at  0001  hours 
A.l.t.  of  the  first  Sunday  of  the  first 
weekly  reporting  period  that  has  at  lea,st 
4  days  in  the  associated  calendar  month 
and  ends  at  2400  hours  Alt.,  the  last 
Saturday  of  the  last  weekly  reporting 
period  that  has  at  least  4  days  in  the 
next  calendar  month,  with  the  exception 
of  the  first  bimonthly  period,  which 
begins  at  0001  hours,  A.l.t..  January  1. 
and  the  last  bimonthly  period,  which 
ends  at  2400  hours,  A.l.t..  December  31. 
Dates  of  each  bimonthly  period  will  be 
published  in  the  Federal  Register  prior 
to  the  beginning  of  the  calendar  year  for 
which  they  apply. 

Catcher  vessel  means  a  vessel  that  is 
used  for  catching  fish. 

Catcher/ processor  means  a  processor 
vessel  that  is  used  for  catching  fish  and 
processing  that  fish. 

Commissioner  of  ADF&G  means  the 
principal  executive  officer  of  ADF&G. 

Convention  waters  off  Alaska  means 
all  waters  off  Alaska  in  halibut 
regulatory  areas  2C,  3A,  3B,  4A,  4B,  4C, 
4D,  and  4E  as  defined  in  50  CFR  part 
301. 

Exvessel  price  means  the  price  in 
dollars  received  by  a  harvester  for  fish 
from  Research  Plan  fisheries.  Exvessel 
price  excludes  any  value  added  by 
processing. 

Fee  percentage  means  the  annually 
calculated  assessment  rate,  in  percent  of 
exvessel  value  of  Research  Plan 
fisheries,  used  to  determine  fee' 
assessments  under  the  Research  Plan. 

Fishing  day  means  a  24-hour  period, 
from  0001  A.l.t.  through  2400  A.l.t..  in 
which  fishing  gear  is  retrieved  and 
groundfish,  as  defined  at  §672.2  or 
§  675.2  of  this  chapter,  halibut,  or  king 
or  Tanner  crab  are  retained.  Days  during 


which  a  vessel  only  delivers  unsorted 
codends  to  a  processor  are  not  fishing 
days. 

Fishing  trip  means  the  time  period 
during  which  one  or  more  fishing  days 
occur  that  starts  on  the  day  when 
fishing  gear  is  first  deployed  and  ends 
on  the  day  the  vessel:  offloads 
groundfish,  as  defined  at  §672.2  or 
§675.2  of  this  chapter,  halibut,  or  king 
or  Tanner  crab;  returns  to  an  Alaskan 
port;  or  leaves  the  EEZ  off  Alaska  and 
adjacent  waters  of  the  State  of  Alaska. 
Groundfish  is  defined  at  §  672.2  or 
§675.2  of  this  chapter. 

Gulf  of  Alaska  is  defined  at  §  672.2  of 
this  chapter. 

Halibut  means  Pacific  halibut 
[Hippoglossus  stenolepis). 

King  crab  means  red  king  crab 
(Paralithodes  camtschatica),  blue  king 
crab  (P.  platypus),  brown  (or  golden) 
king  crab  [Lithodes  aequispina),  and 
scarlet  (or  deep  sea)  king  crab  {Lithodes 
rouesi). 

Landing  is  defined  at  §  672.2  of  this 
chapter. 

Length  overall  is  defined  at  §  672.2  of 
this  chapter. 

Mothership  processor  vessel  means  a 
processor  vessel  that  receives  and 
processes  fish  from  other  vessels  and  is 
not  used  for  catching  fish. 

Processing  or  to  process  means  the 
preparation  of  fish  to  render  it  suitable 
for  human  consumption,  industrial 
uses,  or  long  term  storage,  including, 
but  not  limited  to,  cooking,  canning, 
smoking,  salting,  drying,  freezing,  and 
rendering  into  meal  or  oil.  but  does  not 
mean  icing,  bleeding,  heading,  or 
gutting. 

Processor  means  any  facility  or  vessel 
that  processes  fish  for  commercial  use 
or  consumption,  any  person  who 
receives  fish  from  fishermen  for 
commercial  purposes,  and  fishermen 
who  sell  fish  directly  to  another 
individual  for  use  as  bait  or  personal 
consumption. 

Regional  Director  means  the  Director, 
Alaska  Region,  NMFS,  P.O.  Box  21668, 
Juneau,  AK  99802. 

Research  Plan  means  the  North 
Pacific  Fisheries  Research  Plan 
developed  by  the  North  Pacific  Fishery 
Management  Council  under  the 
Magnuson  Act. 

Research  Plan  fisheries  means  the 
following  fisheries:  Bering  Sea  and 
Aleutian  Islands  management  area 
groundfish.  Gulf  of  Alaska  groundfish, 
Bering  Sea  and  Aleutian  Islands  area 
king  and  Tanner  crab;  and  halibut  from 
convention  waters  off  Alaska. 

Retained  catch  means  the  catch 
retained  by  either  at-sea  or  shoreside 
processors,  in  round  weight  or  round- 


23672 


Federal  Register  /  Vol.  59.  No.  87  /  Friday.  May  6,  1994  /  Proposed  Rules 


weight  equivalents,  from  Research  Plan 
fisheries. 

Round  weight  or  round-weight 
equivalents  means: 

(1)  For groundfish  processed  by 
shoreside  processors — scale  weights  of 

-  retained  catches;  for  other  than  whole 
fish  delivered  to  shoreside  processors, 
fish  product  weight,  as  defined  at 
§672.2  of  this  chapter,  divided  by 
NMFS  standard  product  recovery  rates. 

(2)  For  groundfish  processed  byatsea 
processors — fish  product  weight,  as 
defined  at  §  672.2  of  this  chapter,  of 
each  product  divided  by  NMFS 
standard  product  recovery  rates. 

(3)  For  Bering  Sea  and  Aleutian 
Islands  area  crab  processed  by  catcher/ 
processors — scale  weight  of  a  subsample 
multiphed  by  the  number  of  subsamples 
comprising  the  retained  catch. 

(4)  For  Bering  Sea  and  Aleutian 
Islands  area  crab  processed  by 
mothership  processor  vessels — scalt^ 
weights  of  retained  catches. 

Shoreside  processor  or  shoreside 
processing  facility  means  processor  as 
defined  in  this  section. 

Standard  exwssel  price  means  the 
exvessel  price  for  species  harvested  in 
Research  Plan  fisheries,  calculated 
annually  by  NMFS  for  each  species  or 
species  group,  from  exvessel  price 
information  for  all  product  forms,  used 
in  determining  fee  assessments. 

Standard  obsen-er  day  means  all  or 
part  of  a  24-hour  period  that  begins  at 
0001  hours  Alaska  local  time  (A.l.t.)  and 
ends  at  2400  A.l.t..  during  which  an 
observer  is  stationed  on  a  vessel  or  at  a 
shoreside  facility  for  purposes  of 
complying  with  observer  coverage 
requirements  at  §  677.10(a).  A  standard 
obser\er  day  cannot  be  attributed  to 
more  than  one  vessel  or  shoreside 
facihty. 

Standardized  cost  of  an  obsen-er  day 
mt^ans  the  cost  per  observer  day  used  to 
calculate  both  the  annual  total  cost  of 
the  Research  Plan  and  the  fee 
percentage  specified  under  the  annual 
Research  Plan  specification  process  at 
§677.11. 

Tanner  crab  means  Chionoecetes 
species  or  hybrids  of  these  species. 

§  677.3    Relation  to  other  taws. 

(a)  The  relation  of  this  part  to  other 
laws  is  set  forth  in  §  620.3  of  this 
chapter  and  paragraphs  (b)  through  (c) 
of  this  section. 

(b)  Domestic  fishing  for  groundfish. 
Regulations  governing  the  conservation 
and  management  of  groundfish  in  the 
Gulf  of  Alaska  and  the  Bering  Sea  and 
Aleutian  Islands  management  area  are 
set  forth  at  50  CFR  parts  672  and  675. 
respectively.  The  conservation  and 
management  of  groundfish  in  waters  of 


the  territorial  sea  and  internal  waters  of 
the  State  of  Alaska  are  governed  by 
Alaska  State  regulation  at  5  AAC  28  and 
Alaska  Statute  at  A.S.  16. 

(c)  King  and  Tanner  crab  fishing. 
Regulations  governing  the  conscr\'ation 
and  management  of  king  crab  and 
Tanner  crab  in  the  Bering  Sea  and 
Aleutian  Islands  area  are  governed  by 
Alaska  Statutes  at  A.S.  16  and  Alaska 
State  regulations  at  5  AAC  34,  35.  and 
39:  and  at  part  671  of  this  chapter. 

§  677.4    Permits. 

(a)  General.  In  addition  to  tlie  permit 
and  licensing  requirements  at  §§301.3. 
672.4.  675.4,  and  676.13  of  this  chapter, 
all  processors  of  fish  from  Research  Plan 
fisheries  must  have  a  Federal  Processing 
Permit  issued  by  the  Regional  Director 
under  this  section.  Such  permits  shall 
be  issued  without  charge. 

(b)  Application.  The  permit  required 
under  paragraph  (a)  of  this  section  may 
be  obtained  by  submitting  to  the 
Regional  Director  a  completed  Federal 
Processing  Permit  Application  (Form 
FPP-1:  see  figure  1)  containing  the 
following  information: 

(1)  The  semi-aim ual  period  for  which 
the  permit  is  requested. 

(2)  The  Research  Plan  fishery  or 
fisheries  for  which  the  permit  is 
requested. 

(3)  If  the  application  is  for  an 
amended  permit,  the  current  Federal 
Processing  Permit  number  and  an 
indication  of  the  information  that  is 
being  amended. 

(4)  The  processor  owner's  name  or 
names;  maiUng  address;  person 
responsible,  if  the  owner  is  a  company; 
managing  company,  if  any;  telephone 
number;  FAX  number;  and  telex 
number. 

(5)  If  the  processing  facility  is  a 
shoreside  processor,  the  plant's  name, 
address,  ADF&G  Processor  Code, 
telephone  number.  FAX  number,  and 
telex  number. 

(6)  If  the  processing  facility  is  a 
vessel,  the  vessel's  name,  home  port,  net 
tonnage.  length  overall.  U.S.  Coast 
Guard  number,  telephone  number,  FAX 
number,  telex  number,  INMARSAT 
(satellite  communications)  number,  and 
.ADF&G  number. 

(7)  The  owner's  name,  signature,  and 
date. 

(c)  Issuance.  (1)  Permits  required 
under  this  section  will  be  issued  by  the 
Regional  Director  semi-annually. 

(2)  The  Regional  Director  will  issue  a 
permit  required  under  paragraph  (a)  of 
this  section  upon  receipt  of  a  complete 
application,  if  all  Research  Plan  fees  due 
are  paid.  Upon  receipt  of  an  incomplete 
or  improperly  completed  application, 
the  Regional  Director  will  notify  the 


applicant  of  the  deficiency.  No  permit 
will  be  issued  to  an  applicant  until  a 
complete  application  is  submitted  and 
all  fees  are  paid. 

(d)  \'otification  of  change.  Any  person 
who  has  applied  for  and  received  a 
permit  under  this  section  must  notify 
the  Regional  Director,  in  writing,  of  any 
change  in  the  information  provided 
under  paragraph  (b)  of  this  section 
within  10  days  of  the  date  of  that 
change. 

(e)  Duration.  The  permit  issued  by  the 
Regional  Director  will  continue  in  fiill 
force  and  effect  for  the  period  January 

1  through  Jime  30,  or  July  1  through 
December  31 ,  of  the  year  for  which  it 
was  issued,  or  until  it  is  revoked, 
suspended,  or  modified  under  part  621 
(Civil  Procedures)  of  this  chapter. 

(f)  Alteration.  No  person  may  alter, 
erase,  or  mutilate  any  permit  issued 
under  this  section.  Any  permit  that  has 
been  intentionally  altered,  erased,  or 
mutilated  is  invalid. 

(g)  Transfer.  Permits  issued  under  this 
section  are  not  transferable  or 
assignable.  Each  permit  is  valid  only  for 
the  processor  for  which  it  is  issued.  The 
Regional  Director  must  be  notified  of  a 
change  in  ownership,  pursuant  to 
paragraph  (d)  of  this  section. 

(h)  Inspection.  The  permit  issued 
under  this  section  must  be  maintained 
on  the  processor  vessel  or  at  the 
shoreside  processor.  The  permit  must  be 
available  for  inspection  upon  request  by 
an  authorized  officer  or  any  employee  of 
NMFS  or  ADF&G  designated  by  the 
Regional  Director  or  Commissioner  of 
ADF&G. 

(i)  Sanctions.  Procedures  governing 
permit  sanctions  are  found  at  subpart  D 
of  15  CFR  part  904. 

(j)  Disclosure.  NMF.S  will  maintain  a 
list  of  permitted  processors  that  may  be 
disclosed  for  public  inspection. 

§  677.5    Recordkeeping  and  reporting. 

(a)  Applicability.  Any  processor  that 
processes  fish  from  a  Research  Plan 
fishery  is  responsible  for  compliance 
with  the  applicable  recordkeeping  and 
reporting  requirements  of  this  part. 

(b)  General  requirements.  Any  form, 
record,  or  report  that  is  required  to  be 
submitted  or  provided  to  the  Regional 
Director  must  be  addressed  or  delivered 
to  the  National  Marine  Fisheries 

Ser\  ice,  P.O.  Box  21668,  Juneau,  AK 
99802.  Submissions  must  be  complete, 
legible,  and  in  English. 

§677.6    Research  Plan  fee. 

(a)  Fee  percentage.  The  fee  percentage 
will  be  set  annually  under  procedures  at 
§677.11,  such  that  the  total  fees  equal 
the  lesser  of  the  following: 

(1)  The  cost  of  implementing  the 
Research  Plan,  including  nonpayments. 
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minus  any  other  Federal  funds  that 
support  the  obsoner  program  and  any 
existing  surplus  ia  the  North  Pacific 
Fishery  Observer  Pimd;  or 

(2)  Two  percent  of  the  ex  vessel  value 
of  all  Research  Plan  fisheries. 

(b)  Bimonthly  fee  assessment.  The 
Research  Plan  bintonthly  fee  assessment 
is  the  fee  percentajge  established 
pursuant  to  §677.11  for  the  calendar 
year,  multiplied  by  the  standard 
exvessel  price  established  pursuant  to 
§677.11  for  the  cadendar  year, 
multiplied  by  the  round  weight  or 
round-weight  equivalent  of  retained 
catch  for  each  species  from  Research 
Plan  fisheries  durjng  the  bimonthly 
period. 

(c)  Fee  assessment  payments.  Each 
processor  that  retains  fish  for  processing 
from  a  Research  Plan  fisher,  must 
collect  and  pay  the  Research  Plan  fee. 
NMFS  will  bill  each  processor  of 
Research  Plan  fisheries  for  bimonthly 
fee  assessments,  based  on  the  best 
available  infonnatjon  on  retained 
catriies  processed  during  that  bimonthly 
period.  Bimonthly  fee  assessment 
payments  must  be  in  the  fonn  of 
certified  check,  draft,  or  money  order 
payable  in  U.S.  currency  to  "NOAA- 
NMFS."  The  Regional  Director  must 
receive  payment  in  full  within  30 
calendar  days  from  the  date  of  issuance 
of  each  bimonthly  fee  assessment  bill. 
Payments  wfll  be  deposited  in  the  North 
Pacific  Fishery  Obpferver  Fund  within 
the  U.S.  Treasury. 

(d)  Disputed  fee  assessments.  A 
processor  must  notify  the  Regional 
Director,  in  writing,  within  30  days  of 
issuance  of  the  bimonthly  fee 
assessment  bill,  if  aiiy  portion  of  the 
bimonthly  fee  asscsssment  bill  is 
disputed.  The  processor  must  pay  the 
undisputed  amount  of  the  bimonthly  fee 
assessment  bill  within  30  days  of  its 
issuance,  and  provide  documentation 
supporting  the  disputed  portion  claimed 
to  be  under-  or  over-billed.  The  Regional 
Director  will  review  the  disputed 
bimonthly  fee  assessment  bill  and  the 
documentation  provided  by  the 
processor,  and  will  notify  the  processor 
of  his  determination  within  60  days  of 
the  date  of  issuance  of  the  disputed 
bimonthly  fee  assessment  bill.  If  the 
Regional  Director  determines  a  billing 
error  had  occurred,  the  processor's 
account  will  be  rectified  by  credit  or 
issuance  of  a  corrected  bimonthly  fee 
assessment  bill.  If  the  Regional  Director 
determines  that  a  billing  error  had  not 
occurred,  the  balance  of  the  disputed 
bimonthly  fee  assessment  bill  is  due 
within  15  days  of  issuance  of  the 
determination.  Late  charges  will  be 
assessed  for  payments  not  received 
within  15  days.  If  the  processor  does  not 


dispute  the  amount  of  the  bimonthly  fee 
assessment  bill  vdthin  30  days  of  its 
issuance,  the  bimonthly  fee  assessment 
will  be  final,  and  will  be  due  to  the 
United  States. 

(e)  Late  charges.  The  NOAA  Office  of 
the  Comptroller  shall  assess  late  charges 
in  the  form  of  interest  and 
administrative  charges  for  late  payment 
of  fee  assessments.  Interest  will  accrue 
on  the  unpaid  amount  at  a  percentage 
rate  established  by  the  Federal  Reserve 
Board  and  applied  to  funds  held  by  the 
U.S.  Treasury  for  each  30-day  period,  or 
portion  thereof,  that  the  pa\Tnent  is 
overdue. 

(0  Rebates  for  observer  coverage 
(Applicable  from  January  1 .  1995. 
through  December  31,  1995.)~{\) 
General.  During  the  first  year  of  the 
Research  Plan,  NMFS  will  rebate  the 
cost  for  required  observer  coverage. 

(2)  Applicability,  (i)  Each  processor 
that  retains  fish  for  processing  from  a 
Research  Plan  fishery  must  collect  and 
pay  the  Research  Plan  fee  under 
procedures  set  forth  under  paragraphs 
(b)  through  (e)  of  this  section. 

(ii)  All  catcher  vessels  and  processors 
of  Research  Plan  fisheries  must  obtain 
observer  coverage  based  on  coverage 
requirements  at  §  677.10(a). 

(iii)  Catcher  vessels  and  processors 
that  pay  for  required  observer  coverage 
are  eligible  for  rebates  issued  by  NMFS 
during  the  first  year  of  the  Research 
Plan. 

(3)  Recordkeeping  and  reporting,  for 
purposes  of  this  paragraph  if} — (i) 
Requirement.  All  NMFS-certified 
observer  contractors  and  observer 
contractors  supplying  observers  for 
processor  vessels  participating  in  the 
Bering  Sea  and  Aleutian  Islands  area 
king  and  Tanner  crab  fishery  under 
Alaska  State  regulations  must  submit  to 
the  Regional  Director  a  completed 
Observer  Coverage  Rebate  Application 
(Form  FPP-2;  see  figure  2).  Completed 
forms  must  be  submitted  within  15  days 
after  the  end  of  each  calendar  month 
during  which  payment  is  received  for 
observer  services  provided  by  the 
observer  contractor  for  vessel  or 
processor  compliance  with  observer 
coverage  requirements  at  §  677.10(a). 

(ii)  Obsen'er  Coverage  Rebate 
Application.  Observer  contractors  may 
obtain  Observer  Coverage  Rebate 
Application  forms  from  the  Regional 
Director.  The  application  form  requests 
the  following  information: 

(A)  Observer  contractor  name  and 
signature  of  a  person  serving  as  a 
representative  for  the  observer 
contractor; 

(B)  The  name  and  mailing  address  of 
the  person  from  whom  payment  of 


observer  coverage  was  received  and  to 
whom  the  rebate  will  be  issued: 

(C)  Identification  of  the  vessel  or 
shoreside  processing  facility  that 
received  observer  coverage; 

(D)  The  total  amount  paid  for  observer 
coverage  and  the  total  number  of 
standard  observer  days  paid  for:  and 

(E)  Name  of  the  observer(s)  and 
date(s)  of  standard  observer  dav(s)  paid 
for. 

(4)  Issuance  of  rebates,  (i)  Rebates  for 
observer  coverage  will  be  based  on 
information  provided  to  NMFS  by 
observer  contractors  on  the  Observer 
Coverage  Rebate  Application. 

(ii)  NMFS  will  issue  rebates  to  the 
persons  who  paid  an  observer  contractor 
for  observer  services.  The  rebate  for 
each  standard  observer  day  an  observ  er 
is  deplojed  for  service  at  a  processor  or 
aboard  a  vessel  will  equal  either  the 
actual  payment  to  the  observer 
contractor  per  standard  observer  day  or 
the  standardized  cost  of  a  standard 
observer  day.  whichever  is  less. 

(iii)  NMFS  will  issue  rebates 
authorized  under  this  paragraph  (f) 
w  ithin  6  months  of  the  receipt  of  the 
completed  application  form  described 
under  paragraph  (f)(3)  of  this  section. 
No  rebate  will  be  issued  to  a  processor 
until  all  Research  Plan  fees  required 
under  this  section  are  paid. 

§677.7    General  protiibitions. 

In  addition  to  the  general  prohibitions 
specified  in  §620.7  of  this  chapter,  it 
shall  be  unlawful  for  any  person  to  do 
any  of  the  following: 

(a)  Forcibly  assault,  resist,  oppose, 
impede,  intimidate,  or  interfere  with  an 
observer. 

(b)  Interfere  with  or  bias  the  sampling 
procedure  employed  by  an  observer,       >. 
including  sorting  or  discarding  any 
catch  before  sampling;  or  tamper  with. 
destroy,  or  discard  an  observ  er's 
collected  samples,  equipment,  records, 
photographic  film,  papers,  or  personal 
effects  without  the  express  consent  of 
the  observer. 

(c)  Prohibit  or  bar  by  command, 
impediment,  threat,  coercion,  or  by 
refusal  of  reasonable  assistance,  an 
observer  from  collecting  samples, 
conducting  product  recovery  rate 
determinations,  making  observations,  or 
otherwise  performing  the  observer's 
duties. 

(d)  Harass  an  observer  by  conduct  that 
has  sexual  connotations,  has  the 
purpose  or  effect  of  interfering  with  the 
observer's  work  performance,  or 
otherwise  creates  an  intimidating, 
hostile,  or  offensive  environment.  In 
determining  whether  conduct 
constitutes  harassment,  the  totality  of 
the  circumstances,  including  the  nature 
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of  the  conduct  and  the  context  in  which 
it  occurred,  will  be  considered.  The 
determination  of  the  legality  of  a 
particular  action  will  be  made  from  the 
facts  on  a  case-by-case  basis. 

(e)  Process  fish  from  a  Research  Plan 
fishery  without  a  valid  permit  issued 
pursuant  to  this  part. 

(0  Deliver  fish  from  a  Research  Plan 
fishery  to  a  processor  not  possessing  a 
valid  permit  issued  pursuant  to  this 
part. 

(g)  Apply  for  or  receive  a  rebate  for 
observer  coverage  under  provisions  of 
§  677.6(f)  that  is  based  on  false  or 
inaccurate  information. 

(h)  Fail  to  carry  an  observer  when 
required  by  the  Regional  Director. 

(i)  Fish  without  an  observer  aboard  a 
vessel  that  is  required  to  carry  an 
observer  under  §677.10. 

(j)  Require  an  observer  to  perform 
duties  normally  performed  by  crew 
members,  including,  but  not  limited  to. 
cooking,  washing  dishes,  standing 
watch,  vessel  maintenance,  assisting 
with  the  setting  or  retrieval  of  gear,  or 
any  duties  associated  with  the 
processing  of  fish,  from  sorting  the  catch 
to  the  storage  of  the  finished  product. 

§  677.8    Facilitation  of  enforcement 

See  §  620.8  of  this  chapter. 

§  677.9    Penalties. 

See  §  620.9  of  this  chapter. 

§677.10    General  requirements. 

(a)  Compliance  requirements 
applicable  through  December  31. 
1995 — (1)  Compliance  by  operators  of 
Bering  Sea  and  Aleutian  Islands 
management  area  and  Gulf  of  Alaska 
groundfish  vessels — (i)  Coverage 
requirements.  Observer  coverage  is 
required  as  follows: 

(A)  A  mothership  processor  vessel  of 
any  length  that  processes  1 ,000  mt  or 
more  in  round  weight  or  round-weight 
equivalents  of  groundfish  during  a 
calendar  month  is  required  to  have  a 
NMFS-certified  observer  on  board  the 
vessel  each  day  it  receives  or  processes 
groundfish  during  that  month. 

(B)  A  mothership  processor  vessel  of 
any  length  that  processes  from  500  mt 
to  1 .000  mt  in  round  weight  or  round- 
weight  equivalents  of  groundfish  during 
a  calendar  month  is  required  to  have  a 
NMFS-certified  observer  on  board  the 
vessel  at  least  30  percent  of  the  days  it 
receives  or  processes  groundfish  during 
that  month. 

(C)  A  catcher/ processor  or  catcher 
vessel  125  ft  (38.1  m)  in  length  overall 
or  longer  must  cany  a  NMFS-certified 
observer  at  all  times  while  fishing  for 
groundfish,  except  for  vessels  fishing  for 
groundfish  with  pot  gear  as  provided  in 
paragraph  (a)(l)(i)(F)  of  this  section. 


(D)  A  catcher/processor  or  catcher 
vessel  equal  to  or  greater  than  60  ft  (18..T 
m)  in  length  overall,  but  less  than  125 
ft  (38.1  m)  in  length  overall,  must  carry 
a  NMFS-certified  obser\'er  during  at 
least  30  percent  of  its  fishing  days  in 
each  calendar  quarter  in  which  it 
participates  for  more  than  3  fishing  days 
in  a  directed  fishery  for  groundfish. 
Each  vessel  that  participates  for  more 
than  3  fishing  days  in  a  directed  fishery 
for  groundfish  in  a  calendar  quarter 
must  carry  a  NMFS-certified  observer 
during  at  least  one  fishing  trip  during 
that  calendar  quarter  for  each  of  the 
groundfish  fishery  categories  defined 
under  paragraph  {a)(l)(ii)  of  this  section 
in  which  it  participates. 

(F)  A  catcner/processor  or  catcher 
vessel  fishing  with  hook-and-line  gear 
that  is  required  to  carry  an  observer 
under  paragraph  (a)(l)(i)(D)  of  this 
section  must  carry  a  NMFS-certified 
observer  during  at  least  one  fishing  trip 
in  the  Eastern  Regulatory  Area  of  the 
Gulf  of  Alaska  during  each  calendar 
quarter  in  which  it  participates  in  a 
directed  fishery  for  groundfish  in  Uie 
Eastern  Regulator)'  Area. 

(F)  A  catcher/processor  or  catcher 
vessel  equal  to  or  greater  than  60  ft  (18.3 
m)  in  length  overall  fishing  with  pot 
gear  must  carry  a  N'MFS-certified 
observer  during  at  least  30  percent  of  its 
fishing  days  in  each  calendar  quarter  in 
which  it  participates  for  more  than  3 
days  in  a  directed  fishery  for 
groundfish.  Each  vessel  that  participates 
for  more  than  3  fishing  days  in  a 
directed  fishery  for  groundfish  using  pot 
gear  must  carry  a  NMFS-certified 
obser\er  during  at  least  one  fishing  trip 
during  a  calendar  quarter  for  each  of  the 
groundfish  fishery  categories  defined 
under  paragraph  (a){l)(ii)  of  this  section 
in  which  it  participates. 

(ii)  Groundfish  fishery  categories 
requiring  separate  coverage — (A) 
Pollock  fishery.  Fishing  that  results  in  a 
retained  catch  of  pollock,  during  any 
weekly  reporting  period,  that  is  greater 
than  the  retained  catch  of  any  other 
groundfish  species  or  species  group  that 
is  specified  as  a  separate  groundfish 
fishery  under  this  paragraph  (a)(l)(ii). 

(B)  Pacific  cod  fishery.  Fishing  that 
results  in  a  retained  catch  of  Pacific  cod. 
during  any  weekly  reporting  period,  that 
is  greater  than  the  retained  catch  of  any 
other  groundfish  species  or  species 
group  that  is  specified  as  a  separate 
groimdfish  fishery  under  this  paragraph 
(a)(l)(ii). 

(C)  Sablefish  fishery.  Fishing  that 
results  in  a  retained  catch  of  sablefish. 
during  any  weekly  reporting  period,  that 
is  greater  than  the  retained  catch  of  any 
other  groundfish  species  or  species 
group  that  is  specified  as  a  separate 


groundfish  fishery  under  this  paragraph 
(a)(l)(ii). 

(D)  Rockfish  fishery.  Fishing  that 
results  in  a  retained  aggregate  catch  of 
rockfish  of  the  genera  Sebastes  and 
Sebastolobus.  during  any  weekly 
reporting  period,  that  is  greater  than  the 
retained  catch  of  any  other  groundfish 
species  or  species  group  that  is  specified 
as  a  separate  groundfish  fishery  under 
this  paragraph  {a)(l)(ii). 

(E)  Flatfish  fishery.  Fishing  that 
results  in  a  retained  aggregate  catch  of 
all  flatfish  species,  except  Pacific 
halibut,  daring  any  weekly  reporting 
period,  that  is  greater  than  the  retained 
catch  of  any  other  groundfish  species  or 
species  group  that  is  specified  as  a 
separate  groundfish  fishery  under  this 
paragraph  (a)(l)(ii). 

(F)  Other  species  fishery.  Fishing  thcit 
results  in  a  retained  catch  of  groundfish. 
during  any  weekly  reporting  period,  that 
does  not  qualify  as  a  pollock,  F'acific 
cod,  sablefish.  rockfish.  or  flatfish 
fishery  as  defined  under  paragraphs 
(a)(l)(ii)  (A)  through  (E)  of  this  section. 

(iii)  Assignment  of  vessels  to  fisheries 
During  any  weekly  reporting  period,  a 
vessel  s  retained  catch  composition  of 
groundfish  species  or  species  groups  for 
which  a  TAG  has  been  specified  under 
§  672.20  or  §  675.20  of  this  chapter,  in 
round  weight  or  round -weight 
equivalents,  will  determine  to  which  of 
the  fishery  categories  listed  under 
paragraph  (a)(l)(ii)  of  this  section  the 
vessel  is  assigned. 

(A)  Gatcher/ processor  vessels  will  be 
assigned  to  fishery  categories  at  the  end 
of  each  weekly  reporting  period  based 
on  the  round  weight  or  round-weight 
equivalent  of  the  retained  catch 
composition  of  groundfish  reported  on 
the  vessels'  weekly  production  report 
submitted  to  the  Regional  Director 
under  § 672.5(c)(2)  or  §675. 5(c)(2)  of 
this  chapter. 

(B)  Gatcher  vessels  that  deliver  to 
mothership  processors  in  Federal  waters 
during  a  weekly  reporting  period  will  b« 
assigned  to  fishery  categories  based  on 
the  round  weight  or  round-weight 
equivalent  of  the  retained  groundfish 
catch  composition  reported  on  the 
weekly  production  report  submitted  to 
the  Regional  Director  for  that  week  by 
the  mothership  processor  under 

§  672.5(c)(2)  or  §  675.5(c)(2)  of  this 
chapter. 

(C)  Gatcher  vessels  delivering 
groundfish  to  shoreside  processors  or  to 
mothership  processors  in  Alaska  State 
waters  during  a  weekly  reporting  period 
will  be  assigned  to  fishery-  categories 
based  on  the  round-weight  equivalent  of 
the  groundfish  delivered  to  processors 
during  that  weekly  reporting  period  and 
reported  on  one  or  more  ADF&G  fish 
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tickets  as  required  under  Alaska 
Statutes  at  A.S.  16.05.690. 

(2)  Compliance  by  managers  of  Bering 
Sea  and  Aleutian  Islands  management 
area  and  Gulf  of  Alaska  groundfish 
shoreside  processing  facilities— {i) 
Coverage  requirements.  Observer 
coverage  is  requited  as  follovy^s: 

(A)  A  shoreside  processing  facility 
that  processes  1.000  mt  or  more  in 
round  weight  or  Hound-weight 
equivalents  of  grqandfish  during  a 
calendar  month  i$  required  to  have  a 
NMFS-certified  observer  present  at  the 
facility  each  dny  it  receives  or  processes 
groundfish  during  that  month. 

(Bl  A  shoreside]  processing  facility 
that  processes  500  mt  to  1,000  mt  in 
round  weight  or  round-weight 
equivalents  of  groiundfi.sh  during  a 
calendar  month  i3  required  to  have  a 
NMFS-certified  observer  present  at  the 
facility  at  least  30!  percent  of  the  days  it 
receives  or  procesise-s  groundfish  daring 
that  month. 

(3)  Compliance\by  processing  vessel 
operators  of  Beriri^  Sea  and  Aleutian 
Islands  area  king  and  Tanner  crab.  An 
operator  of  a  vessel  that  processes  king 
or  Tanner  crab  must  have  one  or  more 
State  of  Alaska-certified  obser\'ers  on 
board  the  vessel  whenever  king  or 
Tanner  crab  are  received  or  processed, 
if  the  operator  is  required  to  do  so  by 
Alaska  State  regulations  at  5  AAC 
39.645. 

(b)  Compliance  requirements 
applicable  after  December  31,  1 995— [  1 ) 
General  compliance  requirements  for 
Research  Plan  fisheries — (i)  Compliance 
by  operators  of  Beting  Sea  and  Aleutian 
Islands  management  area  and  Gulf  of 
Alaska  groundfish  vessels  from  the  EEZ 
and  halibut  from  convention  waters  off 
Alaska.  An  operator  of  a  vessel  that 
catches  and  retains  groundfish  or 
halibut,  or  a  vessel  that  processes 
groundfish  or  halibut,  must  carry  one  or 
more  NMFS-certified  observers  on  board 
the  vessel  whenever  fishing  operations 
are  conducted,  if  the  operator  is 
required  to  do  so  by  ihe  Regional 
Director  under  par^Jgiaph  (b)(2)  of  this 
section.  [ 

(ii)  Compliance  W  managers  of 
shoreside  processing  facilities  of  Bering 
Sea  and  Aleutian  Islands  management 
area  and  Gulf  of  Aicska  groundfish  from 
the  EEZ  and  hcdibat  from  convention 
waters  off  Alaska.  K  manager  of  a 
shoreside  processijig  facility  tliat 
processes  groundfi|5h  or  halibut  received 
from  \'essels  regulated  under  this  part 
must  have  one  or  liore  NMFS-certified 
observers  present  ait  the  facility 
whenever  groundfish  or  halibut  are 
received  or  processed,  if  the  manager  is 
required  to  do  so  by  the  Regional 


Director  under  paragraph  (b)(2)  of  this 
section. 

(iii)  Compliance  by  vessel  operators  of 
Bering  Sea  and  Aleutian  Islands  area 
king  and  Tanner  crab.  An  operator  of  a 
vessel  subject  to  this  part  must  carry  one 
or  more  NMFS-certified  observers  or 
ADF&G  employees  on  board  the  vessel 
whenever  fishing  or  processing 
operations  are  conducted,  if  the  operator 
is  required  to  do  so  by  the  Regional 
Director  under  paragraph  (b)(2)  of  this 
section. 

(iv)  Compliance  by  managers  of 
shoreside  processing  facilities  of  Bering 
Sea  and  Aleutian  Islands  area  king  and 
Tanner  crab.  A  manager  of  a  shoreside 
processing  facility  that  processes  king  or 
Tanner  crab  received  from  vessels 
regulated  under  this  part  must  have  one 
or  more  NMFS-certified  obsen.  crs.  or 
ADF&G  employees,  present  at  the 
facility  whenever  king  or  Tanner  crab  is 
received  or  processed,  if  the  manager  is 
required  to  do  so  by  the  Regional 
Director  under  paragraph  (b)(2)  of  this 
section. 

I'.i)  Obser\er  coverage  for  Research 
Plan  fisheries — (i)  Annual 
determination  of  coverage  level.  The 
appropriate  level  of  observer  coverage 
necessary  to  achieve  the  objectives  of 
the  Research  Plan,  given  the  fimds 
available  from  the  North  Pacific  Fishery 
Observer  Fund,  will  be  established 
annually  under  procedures  in  §677.11. 

(ii)  Insecson  changes  in  coverage 
level— (A)  The  Regional  Director  may 
increase  or  decrease  the  observer 
coverage  requirements  for  the 
groundfish.  halibut,  and  crab  observer 
programs  at  any  time  to  improve  the 
accuracy,  reliability,  and  availability  of 
observer  data,  and  to  ensure  solvency  of 
the  observer  program,  so  long  as  the 
standards  of  section  313  of  the 
Magnuson  Act  and  other  applicable 
Federal  regulations  are  met.  and  the 
changes  are  based  on  one  or  more  of  the 
following: 

[1]  A  finding  that  there  has  been,  or 
is  likely  to  be,  a  significant  change  in 
fishing  methods,  times,  or  areas,  or 
catch  or  bycatch  composition  for  a 
specific  fisher)-  or  fleet  component. 

[2]  A  finding  that  such  modifications 
are  necessarv-  to  improve  data 
availability  or  quality  in  order  to  meet 
specific  fishery  management  objectives. 

[3]  A  finding  that  any  decrease  in 
observer  coverage  resulting  from 
unanticipated  funding  shortfalls  must 
be  consistent  with  the  following 
priorities: 
(/)  Status  of  stock  assessments; 
(j7)  Inseason  management; 
{Hi]  Bycatch  monitoring;  and 
(iv)  Vessel  incentive  programs  and 
regulatory  compliance. 


[4]  A  determination  that  any 
increased  costs  are  commensurate  with 
the  quality  and  usefulness  of  the  data  to 
be  derived  from  any  revised  program, 
and  are  necessary  to  meet  fishery 
management  needs. 

(iii)  The  Regional  Director  will 
consult  with  the  Commissioner  of 
ADF&G  prior  to  making  inseason 
changes  in  observer  coverage  level  for 
the  crab  observer  program. 

(iv)  NMFS  will  publish  changes  in 
observer  coverage  requirements  made 
under  paragraph  (b)(2)(ii)  of  this  section 
in  the  Federal  Register,  with  the  reasons 
for  the  changes  and  any  special 
instructions  to  vessels  required  to  cany 
observers,  at  least  10  calendar  days  prior 
to  their  implementation. 

(c)  Vessel  responsibilities.  All  vessels 
required  to  carry  observers  must  have 
passed  a  U.S.  Coast  Guard  safety 
inspection  within  tlie  past  2  years  and 
must  carry  proof  to  that  effect  on  board. 
An  operator  of  a  vessel  must: 

(1)  Provide,  at  no  cost  to  observers, 
the  State  of  Alaska,  or  the  United  States, 
accommodations  and  food  on  the  vessel 
for  the  observer  or  observ  ers  that  are 
equivalent  to  those  provided  for  officers 
of  the  vessel. 

(2)  Maintain  safe  conditions  on  the 
vessel  for  the  protection  of  observers 
during  the  time  observers  are  on  board 
the  vessel,  by  adhering  to  all  U.S.  Coast 
Guard  and  other  applicable  rules, 
regulations,  or  statutes  pertaining  to  safe 
operation  of  the  vessel. 

(3)  Allow  observers  to  use  the  vessel's 
communication  equipment  and 
personnel,  en  request,  for  the  entry, 
transmission,  and  receipt  of  work- 
related  messages,  at  no  cost  to  the 
observers,  the  State  of  Alaska,  or  the 
United  States. 

(4)  Allow  observers  access  to,  and  the 
use  of,  the  vessel's  navigation 
equipment  and  personnel,  on  request,  to 
determine  the  vessel's  position. 

(5)  Allow  observers  free  and 
unobstructed  access  to  the  vessels 
bridge,  trawl  or  working  decks,  holding 
bins,  processing  areas,  freezer  spaces, 
weight  scales,  cargo  holds,  and  any 
other  space  that  may  be  used  to  hold, 
process,  weigh,  or  store  fish  or  fish 
products  at  any  time. 

(6)  Notify  observers  at  least  15 
minutes  before  fish  are  brought  on 
board,  or  fish  and  fish  products  are 
transferred  from  the  vessel,  to  allow 
sampling  the  catch  or  observing  the 
transfer,  unless  the  observers 
sp(;cifically  request  not  to  be  notified. 

(7)  Allow  observers  to  inspect  and 
copy  the  vessel's  daily  fishing  logbook, 
daily  cumulative  production  logbook, 
transfer  logbook,  any  other  logbook  or 
document  required  by  regulations. 
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printouts  or  tallies  of  scale  weights, 
scale  calibration  records,  bin  sensor 
readouts,  and  production  records. 
(8j  Provide  all  other  reasonable 
assistance  to  enable  observers  to  carry 
out  their  duties,  including,  but  not 
limited  to,  assisting  the  observers  in 
measuring  decks,  codends,  and  holding 
bins;  providing  the  observers  with  a  safe 
work  area  adjacent  to  the  sample 
collection  site;  providing  crab  obser\ers 
with  the  necessary  equipment  to 
conduct  sampling,  such  as  scales,  fish 
totes,  and  baskets;  assisting  in  collecting 
bycatch  when  requested  by  the 
observers;  assisting  in  collecting  and 
canning  baskets  of  fish  when  requested 
by  observers;  and  allowing  observers  to 
determine  the  sex  offish  when  this 
procedure  will  not  decrease  the  value  of 
a  significant  portion  of  the  catch. 

(9)  Move  the  vessel  to  such  places  and 
at  such  times  as  may  be  designated  by 
the  contractor,  as  instructed  by  the 
Regional  Director,  for  purposes  of 
embarking  and  debarking  observers. 

(10)  Ensure  that  transfers  of  observers 
jt  sea  via  sm?ill  boat  or  raft  are  carried 
out  during  daylight  hours,  under  safe 
conditions,  and  with  the  agreement  of 
observers  involved. 

(11)  Notify  observers  at  least  3  hours 
before  observers  iue  transferred,  such 
that  the  observers  can  collect  personal 
belongings,  equipment,  and  scientific 
samplfis. 

(12)  Provide  a  safe  pilot  ladder  and 
conduct  the  transfer  tc»  ensure  the  safety 
of  observers  during  transfers. 

(13)  Provide  an  experienced  crew 
mcmb^ir  to  assist  cbsurxers  in  tlie  sm.iJl 
boat  or  raft  in  which  any  transfer  is 
made. 

(d)  Short:side  processor 
responsibilities.  A  manager  (if  a 
shoreside  processing  f<icilitv  nuist: 

(1)  Maintain  safe  conditions  at  the 
processing  facility  for  the  protection  of 
observers  by  adherijig  to  all  applicable 
ru!i*s.  regulations,  or  statutes  pertaining 
to  saft!  cpcration  and  rriaiiitenance  of  thn 
processing  facility. 

(2)  Noilly  the  oWcrvers.  us  re<iut!slt;d. 
of  the  planned  facility  operations  and 
expected  receipt  of  groundfish.  crab,  or 
halib-.it  prior  to  receipt  of  those  fish 

(3)  Allow  the  observers  to  use  thi; 
processing  faciiity's  conunufilcaiinn 
equipment,  on  request,  for  the  entry, 
transmission,  and  receipt  of  work- 
related  uipssages  at  no  cost  to  the 
observ  ','.-s  or  the  United  States. 

(4)  .Mlow  .r)bservcrs  free  and 
unobstructed  access  to  the  processing 
facility  s  holding  bins.  pr(K:essing  areas, 
freezer  spaces,  weight  scales, 
wartihouses.  and  any  other  space  th.it 
may  bo  used  to  hold,  process,  wi^igh,  or 
store  fi-^h  or  fish  products  at  any  timtv 


(5)  Allow  observers  to  inspect  and 
copy  the  shoreside  processing  facility's 
daily  cumulative  production  logbook, 
transfer  logbook,  any  other  logbook  or 
document  required  by  regulations; 
printouts  or  tallies  of  scale  weights; 
scale  calibration  records;  bin  sensor 
readouts;  and  production  records. 

(6)  Provide  all  other  reasonable 
assistance  to  enable  the  observer  to 
cany  out  his  or  her  duties,  including, 
but  not  limited  to,  assisting  the  observer 
in  moving  and  weighing  totes  of  fish, 
cooperating  with  product  recovery  tests, 
and  providing  a  secure  place  to  store 
baskets  of  sampling  gear. 

(e)  Notification  of  obscn'cr  contractors 
by  processors  and  operators  of  vessels 
required  to  carry  observers.  Processors 
and  operators  of  vessels  required  to 
carr>'  observers  under  the  Research  Plan 
are  responsible  for  meeting  their 
observer  coverage  requirements. 
Processors  and  vessel  operators  must 
notify  the  appropriate  observer 
contractor,  as  identified  by  NMFS.  in 
writing  or  facsimile  copy,  no  less  than    . 
f>0  days  prior  to  the  need  for  an 
observer,  to  ensure  that  an  observer  vvi!l 
be  available.  Processors  and  vessel 
operators  must  notify  the  appropriate 
observer  contractor  again,  in  writing, 
facsimile  r  npy,  or  by  telf:phone,  no  less 
than  10  days  prior  to  the  need  for  an 
observer,  to  make  final  arrangements  for 
observer  deployment.  Names  of  observer 
contractors,  information  for  contacting 
contractors,  and  a  list  of  embarkiu'-nt/ 
<fisembarkment  ports  for  observers  will 
be  published  in  the  Federal  Register 
annually  prior  to  the  beginning  of  Uie 
calendar  year  (see  §677.11). 

(f)  Release  of  obsen-er  data  to  the 
public — (1)  The  following  information 
collected  liy  observers  for  each  catclier 
processor  and  catcher  vessel  during  any 
weekly  rejiorting  period  may  be  riiai!" 
aviilahle  to  the  public: 

(i)  Vessf.-l  name  and  Federal  permit 
r.umbt^r: 

(ii)  .Number  of  chinook  salmon  and 
'other  salmon"  observed; 

(iii)  The  ratio  of  total  round  weight  of 
halibut  or  Pacific  herring  to  the  total 
round  weight  of  groundfish  in  sampled 
catch; 

(iv)  The  ratio  of  number  of  king  crab 
u:  C.  bairdi  Tonner  crab  to  the  total 
round  weight  of  groundfish  in  sampled 
hauls; 

(v)  The  number  of  observed  trawl 
hauls  or  fixed  gear  sets; 

(vi)  The  number  of  trawl  haids  that 
wo-'e  basket  sampled;  and 

(vii)  The  total  weight  of  basket 
samples  taken  from  sampled  trawl 
hauls. 

(2)  The  information  listed  in 
jia.'-ngraphs  (0(2)  (i)  through  (xiii)  of  this 


section  and  collected  by  observers  from 
observed  hauls  onboard  vessels  using 
trawl  gear  to  participate  in  a  directed 
fishery  for  groundfish  other  than 
rockfish,  Greenland  turbot.  or  Atka 
mackerel  may  be  made  available  to  the 
public.  The  identity  of  the  vessels  from 
which  these  data  are  collected  will  not 
be  released.  The  information  consists  of 
the  following: 

(i)  Date; 

(ii)  Time  of  day  gear  is  deployed; 

(iii)  Latitude  and  longitude  at 
beginning  of  haul; 

(iv)  Bottom  depth; 

(v)  Fishing  depth  of  trawl; 

(vi)  The  ratio  of  the  number  of 
chinook  salmon  to  the  total  round 
weight  of  groundfish; 

(vii)  The  ratio  of  the  number  of  other 
Salmon  to  the  total  round  weight  of 
groundfish; 

(viii)  The  ratio  of  lofal  round  weight 
of  halibut  to  the  total  round  weight  of 
groundfish; 

(ix)  The  ratio  of  total  round  weight  t  f 
herring  to  the  total  round  weight  of 
groundfish; 

(x)  The  ratio  of  the  number  of  king 
crab  to  the  total  round  weight  of 
grcimdfish: 

(xi)  The  ratio  of  the  number  of  C 
bairdi  Tanner  crab  to  the  total  ruur.d 
weight  of  groundfish; 

(xii)  Sea  surface  temperature  (where 
available);  and 

(xiii)  Sea  liunperature  at  fishing  dijpth 
of  trawl  (where  available). 

(3)  hi  oxreplional  circumslanc;es.  the 
owners  and  operators  of  vessels  may 
provide  to  the  Regional  Director  written 
justification  at  the  time  observer  data 
are  submitted,  or  w  ithin  a  reasonable 
time  thereafter,  that  disclosure  of  the 
information  listed  in  paragraphs  (f)  (t) 
and  (2)  of  this  section  could  reasonably 
be  exptjcted  to  cause  substantial 
competitive  harm.  The  detennina!it)n 
whether  to  disclose  the  information  will 
be  made  pursuant  to  15  CFR  4.7 

§677.11    Anr.ya!  Research  Plan 
specifications. 

(a)  Proposed  llesearch  Plan 
specifications.  Annually,  afti^r 
consultation  between  the  Regional 
Director,  the  Council,  and.  in  the  case  of 
observer  coverage  levels  in  the  crab 
fisheries,  the  Stale  of  Alaska.  N.MFS  will 
publish  in  the  Federal  Register,  with 
opportunity  for  public  comment: 
Proposed  standard  cxvessel  prices,  total 
exvessel  value,  fee  percentage,  levels  of 
( observer  coverage  for  Research  Plan 
fisheries,  standardized  cost(s)  of  an 
observer  day.  and  e.mbarkment/ 
disembarkment  ports  for  observers,  for 
the  calendar  year. 

(1)  Standard  exvessel  prices.  Standard 
exvessel  prices  will  be  used  in 
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determining  the  annual  fee  percentage 
for  the  calendar  year  and  will  be  the 
basis  for  calculating  bimonthly  fee 
assessments.  Standard  exvessel  prices 
for  species  harvested  in  Research  Plan 
fisheries  for  each  calendar  year  will  be 
based  on: 

(i)  Exvessel  price  information  for  the 
most  recent  12-ihonth  period  for  which 
data  are  available; 

(ii)  Factors  that  are  expected  to 
change  exvessel  prices  in  the  calendar 
year;  and 

(iii)  Any  other  relevant  information 
that  may  affect  expected  exvessel  prices 
during  the  calendar  year. 

(2)  Total  ewessel  value.  The  total 
exvessel  value  of  Research  Plan  fisheries 
will  be  calculated  as  the  sum  of  the 
product  of  the  standard  exvessel  prices 
established  under  paragraph  (a)(1)  of 
this  section  and  projected  retained 
catches,  by  species. 

(3)  Research  Plan  fee  percentage.  The 
Research  Plan  fee  percentage  for  a 
calendar  year  will  equal  the  lesser  of  2 
percent  of  the  exvessel  value  of  retained 
catch  in  the  Research  Plan  fisheries  or 
the  fee  f)ercentage  calculated  using  the 
following  equation: 

Fee  percentage=[l00x(RRPC-FB-OF)/ 
VJ/(1-NPR) 

where  RRPC  is  the  projection  of  recoverable 
Research  Plan  costs  for  the  coming  year,  FB 
is  the  projected  end  of  the  year  balance  of 
funds  collected  under  the  Research  Plan,  OF 
is  the  projection  of  other  funding  for  the 
coming  year,  V  is  tfce  projected  ex^■essel 
value  of  retained  catch  in  the  Research  Plan 
fisheries  for  the  coining  year,  and  NPR  is  the 
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percent  (expressed  as  a  decimal)  of  fee 
assessments  that  are  expected  to  result  in 
nonpayment. 

(4)  Observer  coverage.  For  the  period 
January  1, 1995,  through  December  31, 
1995,  observer  coverage  levels  in 
Research  Plan  fisheries  will  be  as 
required  by  §  677.10(a).  After  December 
31, 1995,  the  level  of  observer  coverage 
will  be  determined  annually  by  NMFS. 
after  consultation  with  the  Council  and 
State  of  Alaska,  and  may  vary  by  fishery 
and  vessel  or  processor  size,  depending 
upon  the  objectives  to  be  met  for  the 
groundfish,  halibut,  and  king  and 
Tanner  crab  fisheries.  The  Regional 
Director  may  change  observer  coverage 
inseason  pursuant  to  §677.10(b)(2)(ii). 

(5)  Standardized  cost  of  an  observer 
day.  Standardized  cost  of  an  observer 
day  is  used  to  determine  the  Research 
Plan  fee  percentage.  During  the  first  year 
of  the  Research  Plan,  NMFS  will  use 
standardized  cost(s)  of  an  obser\'er  day, 
specified  under  paragraph  (b)  of  this 
section,  as  a  basis  for  rebates  issued 
under  §  677.6(f)  of  this  part. 

(6)  Embarkment/dJsembarkment 
ports.  Ports  to  be  used  to  embark  and 
disembark  observers  will  be  selected  on  * 
the  basis  of  convenience  to  the  affected 
industry  and  on  the  availability  of 
facilities,  transportation,  and 
accommodations  deemed  by  the 
Regional  Director  to  be  necessary  for  the 
safe  and  reasonable  deployment  of 
observers. 

(b)  Final  Research  Plan  specifications. 
NMFS  will  consider  comments  received 


on  the  proposed  specifications  and, 
following  consultation  with  the  Council, 
and  with  the  State,  in  the  case  of 
observer  coverage  in  the  crab  fisheries, 
will  publish  the  final  total  exvessel 
value;  standard  exvessel  prices;  fee 
percentage;  levels  of  observer  coverage 
for  Research  Plan  fisheries,  including 
names  of  obser\'er  contractors  and 
information  for  contacting  them; 
standardized  cost(s)  of  an  observer  day; 
and  embarkment/disembarkmer.t  ports 
in  the  Federal  Register  annually  prior  to 
the  beginning  of  the  calendar  year. 

§677.12    Compliance. 

The  operator  of  any  fishing  vessel 
subject  to  this  part,  and  the  manager  of 
any  shoreside  processing  facility  that 
receives  groundfish,  halibut,  or  king  and 
Tanner  crab  from  vessels  subject  to  this 
part,  must  comply  with  the 
requirements  of  this  part.  The  owner  of 
any  fishing  vessel  subject  to  this  part,  or 
any  shoreside  processing  facility  that 
received  groundfish,  halibut,  or  king 
and  Tanner  crab  from  vessels  subject  to 
this  part,  must  ensure  that  the  operator 
or  manager  complies  with  the 
requirements  of  this  part  and  is  liable, 
either  individually  or  jointly  and 
severally,  for  compliance  with  the 
requirements  of  this  part. 

Subpart  B— General  Provisions  of  Risk 
Sharing  Pool  for  Insurance  Purposes 
[ReservecQ 

BILLING  CODE  3S10-22-P 


!3678 


Federal  Register  /  Vol.  59,  No.  87  /  Friday,  May  6.  1994  /  Proposed  Rules 


Figure  1.  Federal  Processing  Permit  Application  (Form  FPP-1) 

United  States  Department  of  Commerce 

National  Oceanic  3c  Atmospbenc  Administration 

National  Marine  Fisheries  Service 

P.O.  Box  021668 

Juneau,  Alaska  99802-1668 

FEDERAL  PROCESSING  PERMIT  APPUCATION  (FORM  FPP-1) 
Application  for  Federal  Processing  Permit  for  Gulf  of  Alaska  Groundfish,  Bering  Sea  and  Aleutian  Islands  Grouadfish,  Bering 
Sea  and  Aleutian  Islands  king  and  Tanner  Crab,  and  North  Pacific  Halibut  (from  Convention  waters  off  Alaska). 


BLOCK  A  -  PERMIT  INFORMATION 


Enter  the  semi-aiuual  permitting  period  for  which  you  are  q>plying:    [    ]  January  1  to  June  30 

[    ]  July  1  to  December  31 


The  following  fisheries  require  a  Federal  Processing  Permit. 

Check  (V)  the  appropriate  fisheries  you  would  like  to  apply  for 

(    ]  Gulf  of  Alaska  Groundfish  (COA) 

[    ]  Bering  Sea  and  Aleutian  Islands  Groundfish  (BSAI) 

[    ]  North  Pacific  Halibut  (from  Convention  waters  off  Alaska) 

(    ]  Bering  Sea  and  Aleutian  Islands  Idng  and  Tanner  Crab 


Year 


BLOCK  B  -  AMENDED  PERMIT  INFORMATION 


If  this  is  an  application  for  an  amended  pennit: 

Provide  your  current  Federal  Processing  Permit  Number 

Check  (>/)  the  item(s)  that  have  changed:     - 

(    ]  Permit  information  (BLOCK  A) 

[    ]  Owner  information  (BLOCK  Q 

[    J  Processing  facility  information  (BLOCK  D) 


BLOCK  C  -  OWNER  INFORMATION 

I   Owner  auiK(t)  (Lul  -  FirB  -  MI.) 

5 .  Telq>hone  number 

(           ) 

2.  Muling  Hldreu  (nnet  Dumber,  ciiy.  lUtc,  Zip  code) 

6.  FA.X  number 

(          ) 

}.  Penon  rtiponiible  if  o»ner  i*  •  compiny 

7.  Telex  number 

4.  M*n<{in{  coiDfiiny,  if  any 
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BLOCK  D  -  PROCESSING  FACILITY  INFORMATION 


If  the  processing  facility  is  shoreside: 


I.  Pltnl't  Name 


2.  Addrei*  (•trcci  number,  city,  «aU,  Zip  code) 


3.  ADFiJj  proceaaor  code 


4.  Telephone  number 

(  ) 


5.  Fax  number 

(  ) 


6.  Telex  cumber 


If  the  processing  facility  is  a  vessel: 


t.  Vcucl'i  name 


2.  Home  port  (ciiy,  lUte) 


3.  Net  tonnage 


4.  Lenftb  overall 


i.  Coatt  Guard  number 


6.  Telephone  cumber 

(  ) 


7.  FAX   number 

(  ) 


8.  Telex  nutnber 


9.  [NMAKSAT  number 


JO.  ADF&G  number' 


BLOCK  E  -  SIGNATURE 


Under  penalties  of  perjury,  I  declare  that  I  have  examined  this  application,  and  to  the  best  of  my  knowledge  and  belief,  the 
information  presented  here  is  true,  correct  and  complete. 


Owner'a  lume  (pleaar  pnnt  or  type) 


Signature 


Dale 


The  Federal  Processing  Permit  is  issued  on  a  semi-annual  basis.   An  application  is  considered  incomplete  if  any  prior  fee 
payments  are  past  due. 
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Figure  2.  Observer  Coverage  Rebate  Application  (Form  FPP-2) 


NOAA -89-880 


FORM  FPP-2 


OMB  Clearaice  No 
Expirition  Da'x 


OBSERVER  COVERAGE  REBATE  APPLICATION 


1.  Observer  Contractor  Name 


3.    Signature  of  Representatrve  for 
Observer  Contractor: 

Undef  penalties  of  penury.  I  Oeciare  mat  1  have  exarmned 
tNs  ipplicatiopi.  and  to  the  l>es«  of  my  Wwixiedge  and 
oeiiel.  tne  informatior  presented  here  i»  true.  correcJ.  and 
oontpiete 


Sgnature  o»  Repfeseniative 


CMe 


5.  Identification  of  Vessel  That  Received 
Observer  Coverage 


VessetName 


Vtacd  Federal  Permit  No  or  ADFiG  RegistrTiian  No 


6.  Identification  of  Sfioreside  Facility  that 
Received  Observer  Coverage 


Name  of  Facility 


AOFSG  Processor  Code 


Submissjon  Information  For  This  Form. 

Observer  contractors  must  submit  the 
infomaton  contained  on  this  fomi  to  NMFS 
within  15  days  after  the  end  of  each  calendar 
month  that  they  received  payment  for 
otserver  coverage    Forms  may  t>e  submitted 
by  FAX  or  mailed  to  the  following  address 

National  Manne  Fishenes  Service 
Alaska  Region 
PO.  Box  021668 
Juneau.  Alaska  99802 

FAX  Number  907-586-7131 

For  further  informaton.  contact  the 
Fishenes  Management  Division  at 
907-586-7228 


2.  Name  and  Mailing  Address  of  Person  from  Whom  Payment  of 
Observer  Coverage  Was  Received  and  To  Whom  Rebate  Will  Be 
Issued 


Name 


Mailtr^  address 


City 


State 


Zip  Code 


4.  Observer  Payment  Information: 

Total  Amount  Paid  for  Otisenirer  Coverage  S 

Total  Number  of  Standard  Observer  Days  Paid  For 


A  sUndard  observer  day  is  defined  as  all  or  pan  of  a  24-f>our  pe-)Od  that  Oegir^  at  00  01  hours 
Alaska  local  time  (A  It )  and  ends  at  24  00  hours  A  1 1  dunng  wtucfi  an  observer  s  stataoed 
on  a  vessel  or  at  a  aJwreside  faality  for  purposes  of  complying  wth  obsen^r  coverage 
requrements  set  forth  .n  reflylaoons  at  5C  CFR  part  677  10(a)     A  standard  oosen^r  day  can 
not  be  att^ixjted  to  more  than  one  vessel  or  snoresxle  fadity 


7.  Observer  Coverage  Information  for  Dates  Corresponding  to  Total 
Number  of  Standard  Observer  Days  Paid  For  in  Block  4. 


Name  of  Observer 


Dates  of  Standard 
Observer  Day(s) 
Paid  For 


Number  of 
Standard   Obs 
Days  Paid 


Total  number  of  Standard  Observer  Days  Paid 

This  number  shou.S  tx  feDcrw  -  B'OC«  "»  o'  tnis  form 


Tie  ='_s:  c  Oe:>c'  -3  Burden  S'atenen'  fo'  ;i-..s  informavon  cc"ecr  on  -s  c'~"'ed  ly  '"?  cacksde  of  'h^s  form 


BILLING  CODE  35lO-2r-C 
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Public  Reporting  purden  Statement 

N'MFS  estimat  3(s  that  the  public 
reporting  burden  will  average  10 
minutes  per  resp(3nse  for  completing  the 
Observer  Coverate  Rebate  Application, 
including  the  tirip  for  reviewing 
instnictions,  sea  "thing  existing  data 
sources,  gatherir  |  and  maintaining  the 
data  needed,  an(  icompleting  and 
reviewing  the  collection  of  infonnation. 
Send  comments  nsgarding  these  burden 
estimates  or  any  ()ther  aspect  of  the  data 
requirements,  including  suggestions  for 
reducing  the  burden,  to  Ronald  J.  Berg, 
Chief,  Fisheries  ^lanagement  Division. 
Alaska  Region,  Motional  Marine 
Fisheries  Service,  P.O.  Box  21668, 
Juneau,  AK  99802  (AtUi:  Lori  Gravel), 
and  to  the  Office  of  Management  and 
Budget,  PapenAcirk  Reduction  Project 
(0634-         ),  Washington  DC  20503 
(Attn:  NOAA  Dekk  Officer) 

IFR  Doc.  94-10765  Filed  S-5-94;  8:45  am) 

BILLING  CODE  351(^-2: -iP 


50  CFR  Part  642 


[I.D.  050294AJ 


Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  South 
Atlantic 


AGENCY:  National! 
Ser\ice  (NMFS). 
Atmospheric  AdHiinistrati 
Commerce. 

ACTION:  Notice  o 
amendment  to  a 
plan  and  request 


SUMMARY:  NMFS 


Marine  Fisheries 
IS'ational  Oceanic  and 
ion  (NOAA). 


availability  of  an 
fishery  management 
for  comments. 


announces  that  the 


Gulf  of  Mexico  afid  South  Atlantic 
Fishery  Managerient  Councils 
(Councils)  have  ;  ubmitted  Amendment 
7  to  the  Fishery  Management  Plan  for 
the  Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  South 
Atlantic  (FMP)  for  review  by  the 
.Secretar)'  of  Corrttnerce  (Secretan,). 


Written  comments  are  requested  from 
the  public. 

DATES:  Written  comments  must  be 
received  on  or  before  July  1,  1994. 
ADDRESSES:  Comments  must  be  mailed 
lo  the  Southeast  Regional  Office,  NMFS, 
9721  Executive  Center  Drive,  St. 
Petersburg.  FL  33702. 

Requests  for  copies  of  Amendment  7, 
which  includes  a  regulatory  impact 
review/initial  regulatory  flexibilitv 
analysis  and  an  environmental 
assessment,  should  be  sent  to  the  Gulf 
of  Mexico  Fishery  Management  Council, 
5401  W.  Kennedy  Boulevard,  Suite  331, 
Tampa.  FL  33G09-2486,  FAX  813-225- 
7015,  or  to  tlie  South  Atlantic  Fishery 
Management  Council,  Southpark 
Building,  One  Southpark  Circle,  suite 
306,  Charleston.  SC  29407-4699,  FAX 
803-769-4520. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  F.  Godcharles,  813-893-3161. 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 
requires  that  a  council-prepared 
amendment  to  a  fishery  m<yiageme:it 
plan  be  submitted  to  the  Secretary  for 
review  and  approval,  disapproval,  or 
partial  disapproval.  The  Magnuson  Act 
also  requires  that  the  Secretary,  upon 
receiving  an  amendment,  immediately 
publish  a  notice  that  the  document  is 
a\  ailable  for  public  review  and 
comment.  The  Secretary  will  consider 
public  comment  in  determining 
approvability  of  the  amendment. 

Amendment  7  proposes  the  following 
actions.  (1)  The  eastern  zone 
commercial  quota  for  the  Gulf  migratory 
group  of  king  mackerel  would  be 
divided  into  equal  quotas  for  Florida 
east  and  west  coast  fisheries.  The 
Florida  east  coast  sub- zone  would 
encompass  the  waters  off  the  east  coast 
of  Florida  from  a  line  extPinding  directly 
east  from  the  Volusia/Flagler  County. 
Florida  boundary  (29°25'N.  lat.)  to  a  hne 
extending  directly  east  from  the  Dade/ 
Monroe  County,  Florida  boundary 


(25°20.4'N.  lat.).  The  east  coast  sub-zone 
would  exist  from  November  1  through 
March  31,  when  the  boundary 
separating  the  Gulf  and  Atlantic 
migratory  groups  of  king  mackerel  is  a 
line  extending  directly  east  from  the 
Volusia/Flagler  County,  Florida 
boundary.  From  November  1  through 
March  31,  the  Florida  west  coast  sub- 
zone  would  encompass  the  waters  off 
the  .=;outheast,  south,  and  west  coasts  of 
Florida  from  the  Dade/Monroe  County, 
Florida  boundary  to  a  line  extending 
directly  south  from  the  Alabama/Florida 
boundary  (87''31'06"-W.  long.).  From 
April  1  through  October  31,  when  the    - 
boundary  separating  the  Gulf  and 
Atlantic  migrator}-  groups  of  king 
mackerel  is  a  line  extending  directly 
v\est  from  the  Monroe/Collier  County, 
Florida  boundary  (25''48'N.  lat.),  the' 
west  coast  sub-zone  would  extend  from 
the  Monroe/CoUier  County,  Florida 
boundary  to  the  Alabama/Florida 
boundary.  (2)  The  west  coast  sub-zone 
quota  would  be  further  subdivided  into 
equal  quotas  for  fishermen  harvesting 
with  hook-and-line  and  those  using  run- 
around  gillnet  gear.  (3)  Persons  would 
be  allowed  to  fish  under  the  gillnet 
quota  in  the  west  coast  sub-zone  only 
aboard  vessels  that  have  endorsements 
on  their  Federal  commercial  mackerel 
permits  to  fish  with  gillnets  in  that  sub- 
zone.  All  harvest  of  Gulf  group  king 
mackerel  in  the  west  coast  sub-zone  by 
\  essels  with  such  an  endorsement 
would  be  counted  against  the  gillnet 
quota. 

Proposed  regulations  to  implement 
Amendment  7  are  scheduled  for 
publication  within  15  days. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  .May  3.  1994. 
Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries.  Conservation 

and  ManageinonI,  National  Marine  Fisbenex 

Senice. 

iFR  Doc.  94-1 1001  Filed  5-5-94;  8:45  am) 
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Notices 


Federal  Register 
Vol.  59.  No.  87 
Fridi-.y.  May  6.  199-J 


This  section  of  Ihe  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  ol  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  arxj  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service  and  Commodity 
Credit  Corporation 

Feed  Grain  Donations;  FortTotten 
Indian  Reservation  of  Honh  Dakota 

AGENCY:  Agricultural  Stabilization  and 
Conservation  Service,  and  Commodity 
Credit  Corporation.  I'SDA. 
action:  Notice. 

SUMMARY:  The  Executive  Vice  President. 
Commodity  Crtdit  Corporation  (CCC) 
and  the  Administrator.  Agricultural 
Stabilization  and  Conservation  Service, 
is  announcing  that  the  reservation  and 
grazing  land  of  the  Fort  Totten  Indian 
Reservation  of  North  Dakota  is  an  acute 
distress  area  and  that  CCC-ov\'ned  feed 
grain  will  be  donated  to  needy  livestock 
cv\ners  on  the  reservation. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Newcomer,  Livestock  Programs  Branch. 
Agricultural  Stabilization  and 
Conservation  Service.  P.O.  Box  2415. 
Washington.  DC  2001.3-2415,  202-720- 
6157. 

SUPPLEMENTARY  INFORMATION:  PursiianI 
to  the  authority  sot  forth  in  section  407 
of  the  Agricultural  Act  of  1949.  as 
amended  (7  U.S.C.  1427).  and  Executive 
Order  11336.  notice  is  being  given  that 
I  have  determined  that: 

1.  The  chronic  economic  distress  of 
the  needy  members  of  the  Devils  Lake 
Sioux  Tribe  (the  Tribe)  of  the  Fort 
Totten  Indian  Reservation  of  North 
Dakota  has  beeu  materially  increased 
and  become  acute  because  of  e.xcessive 
rains  in  the  summer  of  1993.  thereby 
creating  a  serious  shortage  of  feed  and 
causing  increased  economic  distress. 
This  reservation  is  designated  for  Indian 
use  and  is  utilized  by  members  of  the 
Tribe  for  graziiia  piuposes. 

2.  The  use  of  feed  grain  or  products , 
thereof  made  available  by  CCC  for 
livestock  feed  for  such  needy  members 
of  the  Tribe  v\i|l  not  displace  or 


interfere  with  normal' marketing  of 
agricultural  commodities. 

3.  Based  on  the  above  determinations. 
I  hereby  declare  the  reservation  and 
grazing  land  of  the  Tribe  to  be  an  acute 
distress  area  and  authorize  the  donation 
of  feed  grain  ovMied  by  the  CCC  to 
livestock  owners  who  are  determined  by 
the  Bureau  of  Indian  Affairs.  United 
States  Department  of  the  Interior,  to  be 
needy  members  of  the  Tribe  utilizing 
such  lands.  These  donations  by  the  CCC 
may  commence  up)on  May  1,  1994,  and 
shall  be  made  available  through  May  31. 
1994.  or  such  other  date  as  may  be 
stated  in  a  notice  issued  by  the 
Administrator,  Agricultural 
Stabilization  and  Conservation  Serv  ice. 

Signed  at  VVashir^iton.  DC.  on  May  2.  1994 
Grant  Buntrock, 

Administrator.  Agricultural  Stabilization  and 
Consenation  Sfnice,  and  Executive  Vice 
Prvsidf^nt.  Commodity  Credit  Corporation. 
[PR  IDoc.  94-10933  Filed  5-5-94:  8:45  am) 
8ILUNG  CODE  3410-4$-^ 


Animal  and  Plant  Health  Inspection 
Service 

(Docket  No.  92-190-4] 

Aninrtal  Damage  Control  Program; 
Availability  of  the  Final  Environmental 
Impact  Statement 

AGENCY:  .Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  prepared  a  final 
environmental  impact  statement  for  the 
Animal  Damage  Control  program.  The 
final  environmental  impact  statement 
addresses  the  function,  methods  of 
operation,  locations,  and  the  biological, 
sociocultural,  economic,  and  physical 
impacts  of  reasonable  alternatives  for 
the  agency's  Animal  Damage  Control 
program. 

ADDRESSES:  Copies  of  the  final 
environmental  impact  statement  are 
available  for  review  between  8  a.m.  aiid 
4:30  p.m..  Monday  through  Friday, 
e.vcept  holidays,  at  the  following 
locations: 

.\PHIS  Reading  Room,  room  1141. 
South  Building,  14th  Street  and 
Independence  Aveime.  S\V  . 
Washington.  DC  20250; 


Operational  Support  Staff,  Animal 

Damage  Control.  APKIS,  L'SDA. 

room  819,  Federal  Building.  6505 

Belcrest  Road,  Hyattsville,  MD 

20782; 
Eastern  Regional  Office,  Animal  Damage 

Control,  APHIS.  USDA.  Suite  370. 

7000  Executive  Center  Drive, 

Brentwood.  TN  37027; 
Denver  Wildlife  Research  Center. 

Building  16.  Denver  Federal  Center. 

Denver,  CO  80225, 
Western  Regional  Office,  .\nimal 

Damage  Control.  APHIS.  USDA. 

12345  W.  Alameda  Parkway,  suite 

313.  Lakewood.  CO  80228. 

Interested  persons  may  obtain  a  copy 
of  the  final  environmental  impact 
statement  by  u-riting  to  Richard  L. 
Wadleigh  at  the  address  listed  below 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  L.  Wadleigh,  Environmental 
Management  Staff  Officer.  Animal 
Damage  Control.  APHIS.  USDA.  room 
819.  Federal  Building,  6505  Belcrest 
Road,  Hyattsville.  MD  20782,  (301)  436- 
8281. 

SUPPLEMENTARY  INFORMATION: 
Background 

Animal  Damage  Control  (ADC)  of  the 
Animal  and  Plant  Health  Inspection 
Serv  ice  of  the  US.  Department  of 
Agriculture,  in  cooperation  with  the 
Bureau  of  Land  Management  of  the  U.S. 
Department  of  the  Interior,  and  the 
Forest  Serv  ice  of  the  U.S.  Department  of 
Agriculture,  has  prepared  a  fi;ial 
environmental  impact  statement  (LIS) 
for  the  ADC  program.  Copies  of  this 
document  were  filed  with  the 
Environmental  Protection  Agency  (EPA) 
on  April  26,  1994.  pursuant  to  s«;ction 
102(2)(c)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U  S.C. 
4332(2)(c)).  and  the  EPA  Notice  of 
Availability  appeared  in  the  Federal 
Register  on  May  6.  1994. 

On  lanuary  14.  1993  (58  FR  4404- 
4405.  Docket  No.  92-190-1).  we 
published  a  notice  of  intent  to  make 
available  a  supplement  to  the  draft  EIS 
for  the  ADC  program.  The  draft  EIS. 
made  available  on  June  18.  1990  (55  FR 
24597-24598.  Docket  No.  90-099). 
evaluated  environmental  impacts 
associated  with  wildlife  damage  control 
activities.  On  February  12.  1993.  we 
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published  in  the  Federal  Register  (53 
PR  8252,  Docket  No.  92-190-2)  a  notice 
advising  the  public  that  the  supplement 
to  the  draft  EIS  for  the  ADC  program 
was  available  for  public  review  and 
commont.  Comments  were  due  on  or 
before  March  29.  1993. 

Because  of  the  size  and  complexity  of 
the  supplement  to  the  draft  EIS,  and  in 
response  to  a  number  of  requests,  on 
March  29,  1993,  we  published  in  the 
Federal  Register  (58  FR  16520,  Docket 
No.  92-190-3)  a  notice  advising  the 
public  that  we  were  extending  the 
comment  period  until  April  28,  1993. 

By  close  of  business  April  28, 1993. 
we  had  received  1,493  comments  on  the 
draft  EIS  and  its  supplement.  Based  on 
suggestions  and  information  offered  in 
the  comments,  we  have  revised  the  draft 
EIS  and  its  supplement,  and  have 
produced  a  final  EIS. 

This  notice  is  issued  in  accordance 
with:  (1)  The  National  Environmental 
Policy  Act  of  1969  (NEPA)  (42  U.S.C. 
4321  ct  seq.].  (2)  Regulations  of  the 
Council  on  Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  Parts  1500-1508),  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  Part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28,  1979.  and  44 
FR  51272-51274.  August  31, 1979). 

Done  in  Washington, "DC.  t.his  28th  dav  of 
April  1904. 
Lonnie  J.  King. 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Senice. 
|FR  D-m:.  94-10669  Filed  5-5-94:  8:45  am) 
BILLMG  CODE  3410-3«-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Sensors  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Sensors  Technical 
Advisory  Committee  will  be  held  May 
26.  1994.  8:30  a.m.,  in  the  Herbert  C. 
Hoover  Building,  room  1617M(2).  14th 
Street  &  Pennsylvania  Avenue,  N\V., 
Washington,  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to 
technical  questions  that  affect  the  level 
of  export  controls  applicable  to  sensors 
and  related  equipment  and  technology. 

Agenda 

General  Session 

1 .  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 

by  the  public. 

3.  Discussion  of  export  controls 

affecting  sensors  and  lasers. 


Executive  Session 

4.  Discussion  of  matters  properly 
classified  under  Executive  Order 
12356,  dealing  with  the  U.S.  and 
COCOM  control  program  and 
strategic  criteria  related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Ann  Caipenter,  E.VOAS — room 
3886C,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Washington.  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determim^d  on  February  5,  1992, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C.  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10  (a)(1)  and  (a)(3).  of  the 
Federal  Advisory  Committee  Act.  The 
remaining  series  of  meetings  or  portions 
thereof  will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  room  6020,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230.  For  further  information  or 
copies  of  the  minutes,  contact  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated:  May  3. 1994. 
Lee  Ann  Carpenter, 

Acting  Director,  Technical  Adiisory 

Committee  Unit. 

|FR  Doc.  94-10994  Filed  5-5-94,  8:4:>  ami 
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International  Trade  Administration 
3A-421-805a 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Aramid  Fiber 
Formed  of  Poly-Phenylene 
Terephthalamide  From  the  Netherlands 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  May  6.1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Katt  or  Michael  Ready,  Office  of 
Antidumping  Investigations.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  St.^eet  and  Constitution 
Avenue.  NW.;  Washington.  DC  20230; 
telephone:  (202)  432-0498  or  (202)  482- 
2613.  respectively. 

FINAL  DETERMINATION:  We  determine  that 
imports  of  aramid  fiber  formed  of  poly- 
phenylene  terephthalamide  (PPD-T 
aramid  fiber)  from  the  Netherlands  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV).  as  provided  in  section  735  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act).  The  estimated  weighted-average 
margins  are  shown  in  the  "Continuation 
of  Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

.Since  our  preliminarA'  determination 
on  December  9.  1993  (58  FR  65699, 
December  16,  1993).  the  following 
events  have  occurred: 

On  December  16,  1993,  we  received  a 
request  from  the  sole  respondent  in  this 
investigation.  Aramide  Maatschappij 
V.O.F.  (Arami)  and  Akzo  Fibers.  Inc. 
(the  U..S.  selling  agent)  (collectively 
Akzo)  to  postpone  the  final 
determination  in  this  investigation  until 
1 35  days  after  the  date  of  publication  of 
the  preliminary  determination.  On 
December  22,  1993,  we  did  so  and 
postponed  this  final  determination  until 
May  2,  1994  (58  FR  69329,  December 
30,'l993). 

On  February  23, 1994.  petitioner  (El. 
Du  Pont  de  Nemours  &  Company) 
requested  that  references  to  tire  cord 
fabric  be  deleted  from  the  scope  of  the 
investigation.  On  April  21,  1994. 
petitioner  revised  its  previous  request, 
asking  that  tire  cord  fabric  be  expressly 
-excluded  from  the  scope  of  this 
investigation.  (See  "Scope  of  the 
Investigation"  section  of  this  notice, 
below.)  Akzo  submitted  supplemental 
responses  to  sections  B  (third-country 
sales),  C  (United  States  sales)  and  D 
(cost  of  production/constructed  value) 
of  the  questionnaire,  revisions  and 
corrections  to  its  sales  responses,  and/ 
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or  revised  computer  tapes  in  December 

1993,  as  well  as  February,  March  and 
April  of  1994.      | ; 

We  conducted  verification  of  Akzo's 
sales  and  cost  questionnaire  responses 
in  the  Netherlands  and  the  United 
States  in  Februairy  and  March  of  1994. 
respectively. 

Akzo  and  petitiibner  submitted  case 
and  rebuttal  briefs  on  March  28  and  31. 

1994,  respectively  At  Akzo's  request,  a 
public  hearing  was  held  on  April  1. 
1994. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  all  forms  of  poly  para- 
phenylene  terephthalamide  aramid  fiber 
from  the  Netherlands.  These  consist  of 
PPD-T  aramid  in  the  form  of  filament 
yam  (including  single  and  corded), 
staple  fiber,  pulp  (wet  or  dry),  spun- 
laced  and  spun-based  nonwovens, 
chopped  fiber  and  floe.  Tire  cord  fabric 
is  excluded  from  the  class  or  kind  of 
tiierchandise  under  investigation.  PPD-T 
aramid  fiber  is  classifiable  under 
subheadings  5402.10.3020. 
5402.10.3040.  5402.32.3000. 
5503.10.0000.  5601.30.0000  and 
5902.10.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUiS). 
Although  the  HTSUS  numbers  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  invejstigation  is  dispositive. 

Changes  to  the  Scope  of  the 
Investigation 

Prior  to  our  preliminary 
determination,  petitioner  requested  that 
we  clarify  that  "tire  cord  fabric" 
constructed  of  PPD-T  aramid  fiber  is 
included  within  the  scope  of  this 
investigation.  After  considering 
comments  fi-om  both  parties,  we 
preliminarily  detennined  that  this 
product  is  included  within  the  scope  of 
this  investigation  (58  FR  65699, 
December  16,  1990)  We  also  invited 
comments  from  interttsted  parties  on 
this  issue.  Subsequent  to  the 
preliminary  determination,  petitioner 
requested  that  tire  cord  fabric  be 
e.xpressly  excluded  from  the  scope  of 
this  investigation.  Also,  Akzo  submitted 
arguments  opposing  the  inclusion  of  tire 
cord  fabric.  We  have  therefore  excluded  , 
tire  cord  fabric  frdm  the  class  or  kind  of 
merchandise  covejmd  by  this 
investigation. 

Petitioner  also  requested  that  the  term 
■  nonwovens",  as  used  in  the 
description  of  the  scope  of  the 
investigation,  be  clarified  to  include 
only  spun-based  and  spun-laced 
nonwovens  composed  of  PPD-T  aramid 
fiber  We  have  made  this  clarification. 


Finally,  at  the  request  of  the  U.S. 
International  Trade  Commission,  we 
have  replaced  the  words  "this  includes" 
with  the  words  "these  consist  of  to 
further  clarify  tlie  products  covered  by 
this  investigation. 

Class  or  Kind 

Prior  to  our  preliminary 
determination.  Akzo  argued  that  this 
investigation  should  involve  at  least 
three  classes  or  kinds  of  merchandise: 
Yarn,  staple  fiber  and  pulp.  After 
considering  extensive  comments  from 
both  parties,  we  preliminarily 
determined  that  the  products  covered  by 
this  investigation  constitute  a  single 
class  or  kind  of  merchandise,  and  three 
such  or  similar  categories.  (See 
Preliminary  Concurrence  Memorandum, 
dated  December  9, 1993,  on  file  in  room 
B-099  of  the  main  building  of  the 
Department  of  Commerce).  In  our 
preliminary  determination,  we  invited 
additional  comments  from  interested 
parties  on  this  issue.  However,  no 
additional  evidence  supporting  a 
finding  of  three  classes  or  kinds  has 
been  submitted.  In  addition,  no 
comments  in  opposition  to  our 
preliminary  determination  have  been 
filed.  We  therefore  continue  to  find  that 
the  products  covered  by  this 
investigation  constitute  a  single  class  or 
kind  of  merchcmdise. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1.  1993.  through  June  30,  1993 

Such  or  Similar  Comparisons 

We  made  fair  value  comparisons 
using  the  following  such  or  similar 
categories;  (1)  Yam;  (2)  staple  fiber;  and 
(3)  pulp.  Where  we  were  not  able  to 
compare  U.S.  sales  to  sales  of  identical 
merchandise,  we  made  similar 
merchandise  comparisons  on  the  basis 
of  the  criteria  defined  in  Appendix  V  to 
the  antidumping  duty  questionnaire,  on 
file  in  room  B-099  of  the  main  building 
of  the  Department  of  Commerce.  In 
accordance  with  19  CFR  353.58.  we 
made  comparisons  at  the  same  level  of 
trade,  where  possible. 

Fair  Value  Comparisons 

To  detennine  whether  Akzos  sales  to 
the  United  States  of  PPD-T  aramid  fiber 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV).  as 
specified  in  the  "United  States  Price  ' 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

United  States  Price 

We  calculated  USP  according  to  the 
methodology  described  in  our 


preliminary  determination,  with  the 
following  exceptions: 

1.  We  included  certain  sales  in  our 
calculation  of  USP  which  Akzo 
contends  were  pursuant  to  a  long-term 
contract  negotiated  prior  to  the  POI.  (For 
a  further  discussion  of  these  saies,  see 
comment  1  below.) 

2.  We  increased  U.S.  indirect  selling 
expenses  by  the  amount  of  G& A 
expenses  allocated  to  the  aramid  fibers 
business  unit  of  Akzo  Fibers  Inc.  by  its 
parent  company.  Akzo  America  Inc.  (see 
comment  6  below). 

3.  We  recalculated  inventory  carrying 
costs  incurred  in  the  Netherlands  on 
U.S.  sales  to  reflect  the  short-term 
borrowing  rate  of  Arami.  [i.e..  the  actual 
producer  and  seller  of  subject 
merchandise),  (see  comment  8  below). 

4.  We  used  the  date  of  the  start  of  the 
Dutch  sales  verification  for  all  missing 
payment  dates. 

Foreign  Market  Value 

As  stated  in  our  prehminary 
determination,  we  determined  that  the 
home  market  was  not  viable  for  any  of 
the  three  such  or  similar  categories.  We 
selected  Germany  as  the  third  country 
market  for  sales  of  yarn  and  staple  fiber, 
and  Japan  as  the  third  country-  market 
for  sales  of  pulp.  We  calculated  FMV  as 
noted  in  the  "Price-to-Price  '  and  "Price 
to  Constructed  Value  (CV)"  sections  of 
this  notice. 

Cost  of  Production 

Petitioner  alleged  that  Akzo's  third 
count.n,'  sales  were  made  at  prices  below 
the  cost  of  production  (COP).  On  the 
basis  of  petitioners"  allegations,  we 
gathered  and  verified  data  on 
production  costs. 

We  compared  Akzo"s  third  country' 
prices  to  the  COP  as  explained  in  our 
preliminary  determination. 

In  order  to  determine  whether  third 
country  prices  were  above  the  COP,  we 
calculated  the  COP  based  on  the  sum  of 
Arami's  (i.e..  the  actual  producer  and 
seller  of  subject  merchandise)  submitted 
costs  of  materials,  fabrication,  general 
expenses,  and  packing,  except  in  the 
following  instances  where  the  costs 
were  not  appropriately  quantified  or 
valued: 

1.  We  recalculated  interest  expense 
based  solely  on  Arami's  financial 
statements  (see  IXXZ  position  for 
comment  12): 

2.  We  included  certain  non-operating 
expenses  in  general  and  administrative 
[CSiA)  expenses  (see  DOC  position  for 
comment  17);  and 

3.  We  disallowed  Arami's  claimed 
reduction  in  fixed  overhead  for  certain 
intercompany  charges  (see  DCX^  position 
for  comments  14  and  15) 
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Accordingly,  we  increased  its 
submitted  cost  of  manufacturing. 

Price-to-Price  Comparisons 

For  those  products  for  which  we  had 
an  adequate  number  of  sales  at  prices 
equal  to  or  greater  than  the  COP,  we 
based  FMV  on  third  country  prices.  We 
calculated  FMV  using  the  methodology 
described  in  our  notice  of  preliminary 
determination,  with  the  following 
exceptions: 

1.  We  recalculated  inventory  carrying 
costs  incurred  in  the  Netherlands  on 
German  and  Japanese  sales  and  German 
credit  expenses  to  reflect  the  short-term 
borrowing  rate  of  Arami  (see  comment 

7  below). 

2.  We  used  the  average  credit  days  of 
all  transactions  with  a  reported 
shipment  and  payment  date  for  sales 
missing  both  a  shipment  and  payment 
date.  We  have  inserted  the  date  of  the 
start  of  the  Dutch  sales  verification  for 
those  sales  with  missing  payment  dates 
only. 

3.  We  corrected  a  clerical  error  in  the 
calculation  of  third  country  indirect 
selling  expenses. 

Price  to  CV  Comparisons 

For  those  products  without  an 
adequate  number  of  sales  at  prices 
above  the  COP,  we  based  FKfV  on  CV. 
We  calculated  CV  based  on  the  sum  of 
the  cost  of  materials,  fabrication,  general 
expenses,  and  U.S.  packing  cost.  In 
accordance  with  section  773(e)(1)(B)  (i) 
and  (ii)  of  the  Act  we:  (1)  Included  the 
greater  of  Arami's  reported  general 
expenses  or  the  statutory  minimum  of 
ten  percent  of  the  cost  of  manufacture 
(COM),  as  appropriate  and;  (2)  for  profit. 
we  used  the  higher  of  the  statutory 
minimum  of  eight  percent  of  the  sum  of 
COM  and  general  expenses  or  the  actual 
profit  incurred  as  calculated  on  a  market 
specific  basis  (see  Comment  18).  As  a 
result,  for  the  German  market  we  used 
actual  profit  and  for  the  Japanese  market 
we  used  the  statutory  minimum  of  eight 
percent.  We  calculated  CV  based  on  the 
methodology  described  in  the 
calculation  of  COP  above,  with  the 
following  exceptions: 

1.  In  the  financing  calculation,  we 
included  additional  interest  expense 
based  on  market  value  (See  Comment 
13). 

2.  We  corrected  a  clerical  error  in  the 
calculation  of  third  country  profit. 

In  instances  where  we  compared 
Akzo's  U.S.  prices  to  CV,  we  made 
deductions,  where  appropriate,  for  the 
weighted-average  third  countrj'  direct 
selling  expenses.  We  also  deducted  the 
weighted-average  third  country  indirect 
selling  expenses.  We  limited  this 
adjustment  by  the  amount  of  indirect 


selling  expenses  incurred  on  U.S.  sales, 
in  accordance  with  19  CFR  353  56(b)(2). 

Final  Determination  of  Critical 
Circumstances 

Petitioner  alleged  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  PPD-T  aramid  fiber  from  the 
Netherlands.  Pursuant  to  section 
733(e)(1)  ofthe  Act  and  19  CFR  353.16. 
we  have  analyzed  the  allegations  using 
the  Department's  standard  methodology 
as  discussed  in  our  preliminary 
determination,  except  that  for  purposes 
of  determining  whether  there  have  been 
massive  imports  we  compared  imports 
in  five-month  periods  rather  than  four- 
month  periods  (see  DOC  position  for 
comment  4).  Accordingly,  we  find  that 
critical  circumstances  do  not  exist. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank  of  New 
York. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  Akzo  by  using  standard  verification 
procedures,  including  the  examination 
of  relevant  sales  and  financial  records, 
and  selection  of  original  source 
documentation  containing  relevant 
information. 

Interested  Party  Comments 

Certain  comments  cannot  be 
discussed  in  this  notice  due  to  their 
business  proprietary  nature.  The 
comments  which  have  been  excluded 
do  not  lend  themselves  to  public 
summarization,  and  therefore  have  been 
discussed  in  the  business  proprietary 
version  of  the  Final  Concurrence 
Memorandum  dated  May  2.  1994  (Final 
Concurrence  Memorandum),  on  file  in 
room  B-099  of  the  main  building  of  the 
Department  of  Commerce. 

Comment  1:  Petitioner  argues  that  the 
Department  of  Commerce  (the 
Department)  should  include  in  its 
( alculation  of  U.S.  price  Akzo's 
shipments  during  the  POI  made 
pursuant  to  a  long-term  agreement 
negotiated  prior  to  the  POI.  Petitioner 
contends  that  the  particular  terms  and 
circumstances  of  Akzo's  agreement  with 
this  customer  do  not  create  a  binding 
commitment  on  the  part  of  either  the 
buyer  or  seller  and  therefore  do  not 
create  an  enforceable  sales  contract. 

Akzo  argues  that  these  shipments 
were  pursuant  to  a  long-term  contract 
established  prior  to  the  POI  and 
therefore  are  properly  excluded  from  the 
U.S.  database.  Akzo  further  argues  that 


certain  terms  and  circumstances  ofthe 
agreement  should  not  prevent  it  from 
being  considered  a  contract  with  a  date 
of  sale  prior  to  the  POI  because  the  two 
parties  acted  upon  and  adhered  to  the 
contract.  Finally,  respondent  points  out 
that  the  Department  confirmed  at 
verification  that  all  sales  to  this 
customer  during  the  period  of  the 
contract  were  at  the  contract  price. 

DOC  Position:  In  order  for  this 
agreement  to  be  considered  a  long-term 
contract  established  prior  to  the  POI,  the 
agreement  must  fix  both  the  price  and 
quantity.  At  verification  we  examined 
all  invoices  to  the  customer  for  sales 
pursuant  to  the  agreement  during  its 
effective  period.  Although  we  found 
that  all  sales  were  made  at  the  specified 
price,  we  also  found  that  the  quantity 
purchased  was  substantially  less  than 
the  amount  specified  in  the  contract. 

Therefore,  we  conclude  that  the 
quantity  was  not  fixed  by  the  terms  of 
the  agreement  because  the  quantities 
actually  purchased  over  the  period  of 
the  agreement  were  unrelated  to  those 
specified  by  the  agreement.  For  this 
reason,  we  determine  that  the  date  of 
the  agreement  does  not  constitute  the 
date  of  sale.  Accordingly,  we  have  used 
the  date  of  shipment  as  the  date  of  sale 
and  have  included  all  shipments  to  this 
customer  during  the  POI  in  our 
calculation  of  U.S.  price. 

Comment  2:  Petitioner  argues  that  the 
Department  should  include  in  its 
calculation  of  U.S.  price  Akzo's 
shipments  during  the  POI  pursuant  to  a 
supply  agreement  which  was  signed 
prior  to  the  POI  but  modified  during  the 
POI.  Petitioner  asserts  that  the 
modification  to  the  agreement,  in  effect, 
created  a  new  agreement  with  a  date  of 
sale  within  the  POI. 

Akzo  argues  that  the  contract 
modification  did  not  alter  the  essential 
terms  of  the  contract.  Therefore, 
according  to  Akzo,  all  POI  shipments 
pursuant  to  this  agreement  have  a  date 
of  sale  prior  to  the  POI  and  thus  are 
properly  excluded  from  the  U.S.  sales 
database. 

DOC  Position:  We  agree  with  Akzo. 
We  verified  that  the  essential  terms  of 
the  contract,  the  price  and  quantity, 
were  not  altered  as  a  result  of  the 
modification.  Therefore,  we  consider 
Akzo's  agreement  with  this  customer  to 
be  a  long-term  contract  with  a  date  of 
sale  prior  to  the  POI.  Consequently,  the 
shipments  in  question  were  properly 
not  reported. 

Comment  3:  Petitioner  argues  that 
Akzo's  shipments  made  pursuant  to 
supply  contracts  with  two  customers 
during  the  POI  should  be  reported  as 
U.S.  sales,  if  not  already  reported. 
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Akzo  contends  that  these  sales  have 
been  reported. 

DOC  Position:  The  sales  in  question 
were  reported.. 

Comment  4:  Petitioner  argues  that  the 
Department  should  find  that  imports  of 
subject  merchandise  were  massive  over 
a  relatively  short  period  of  time  and  that 
consequently,  critical  circumstances 
exist  in  this  investigation  under  735 
(a)(3)(B)  of  the  Act.  In  its  analysis, 
petitioner  compared  shipments  to  the 
United  States  with  a  base  period  prior 
to  the  filing  of  the  petition  of  May-July. 
1993.  with  shipments  to  the  United 
States  in  the  post-petition  comparison 
period  of  August-October.  1993.  Using 
this  comparison,  petitioner  found  that 
imports  had  increased  during  the 
comparison  period  by  more  than  15 
percent,  the  Department's  benchmark. 

Akzo  argued  that  imports  were  not 
massive,  and  that  the  petitioner's 
methodology  was  not  consistent  with 
the  practice  of  the  Department. 

DOC  Position:  We  agree  with  Akzo.  in 
this  case,  the  petition  was  filed  on  July 
2.  1993.  h  is  the  Department's  standard 
policy,  in  cases  where  the  petition  is 
filed  during  the  first  half  of  the  month. 
to  include  the  month  of  filing  in  the 
post-petition  comparison  period,  not  the 
base  period,  as  petitioner  suggests  (See, 
e.g..  Certain  Portable  Electronic 
Typewriters  from  Singapore.  58  FR 
43337  (1993)).  Additionally,  although 
19  CFR  353.16(g)  requires  that  we 
e.xamine  at  least  three  months,  it  is  the 
Department's  practice  to  examine  the 
longest  period  for  which  information  is 
available  up  until  the  preliminary 
determination  (See.  e.g..  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  the 
United  Kingdom.  58  FR  37216  (1993)). 
When  the  five  month  period  subsequent 
to  and  including  the  month  that  the 
petition  was  filed  is  compared  to  the 
previous  five  months,  we  find  that 
imports  were  not  at  levels  we  consider 
massive. 

Comment  5:  Petitioner  argues  that 
certain  sales  of  scrap  (which  were 
excluded  from  our  analysis  in  the 
preliminary  determination  because  the 
quantity  involved  was  insignificant) 
should  be  included  in  the  calculation  of 
U.S.  price  for  the  following  reasons:  (1) 
The  fact  that  the  quantities  are  small  is 
irrelevant;  (2)  other  sales  of  the 
merchandise  in  question  are  included  in 
the  cost  of  production  calculations;  and 
(3)  according  to  product  specifications 
in  Akzo's  invoices,  the  merchandise  in 
question  is  clearly  a  form  of  PPD-T 
aramid  fiber  which  is  subject  to 
investigation. 

Akzo  argues  that  the  Department 
properly  excluded  sales  of  scrap  from  its 
preliminary  determination  because  the 


quantities  sold  in  the  United  States  were 
small  and  there  were  no  similar  sales  of 
scrap  in  the  comparison  third  country* 
markets.  Additionally.  Akzo  asserts  that 
exclusion  of  scrap  sales  is  consistent 
with  the  treatment  of  non-prime 
material  in  the  recent  carbon  flat  steel 
cases,  where  the  Department 
disregarded  sales  of  second  quality 
merchandise  in  the  U.S.  market  where 
there  were  no  similar  sales  in  the  home 
market  and  they  constituted  an 
insignificant  portion  (less  than  five 
percent)  of  the  respondent's  total  U.S. 
sales.  (Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Hot- 
Rolled  and  Certain  Cold-Rolled  Steel 
from  the  Netherlands,  58  FR  37199. 
37201  (July  9.  1993)). 

Akzo  further  argues  that  petitioner's 
reliance  on  the  product  designations  on 
the  invoices  is  misplaced  because  scrap 
is  generated  as  part  of  the  beaming  {i.e., 
repacking)  process  in  the  United  States. 

DOC  Position:  We  agree  with  Akzo. 
The  volume  of  scrap  sales  is 
insignificant  and  there  are  no 
comparable  third  country  sales. 
Therefore,  we  have  continued  to 
exclude  these  sales  from  our 
calculations.  In  addition,  at  verification 
we  verified  that  most  of  the  scrap  is 
tailings  generated  by  the  U.S.  repacking 
operation  and  that,  invoice  descriptions 
notwithstanding,  the  product  is  sold  as 
waste  and  the  customer  has  no  recourse 
to  quality  claims. 

Comment  6:  Petitioner  argues  that  we 
should  not  exclude  certain  (G&A) 
expenses  incurred  by  Akzo  America. 
Inc.  in  the  calculation  of  indirect  selling 
expenses  for  purposes  of  the  ESP 
deduction  from  U.S.  price.  Petitioner 
further  argues  that  it  is  long-standing 
Department  practice  to  consider  G&A 
expenses  incurred  by  the  U.S.  selling 
arms  of  a  foreign  producer  to  be  indirect 
"selhng  expenses"  for  purposes  of  this 
deduction. 

Akzo  argues  that  it  has  captured  all 
e.xpenses  of  the  selling  affiliate.  Akzo 
Fibers,  in  its  calculation  of  indirect 
selling  expenses.  In  addition,  Akzo 
asserts  that  it  has  captured  all  selling- 
related  expenses  which  were  allocated 
to  the  aramid  fiber  business  unit  of 
Akzo  Fibers  by  Akzo  America.  Akzo 
contends  that  all  remaining  G&A 
expenses  carried  on  the  books  of  Akzo 
America  are  not  associated  with  the 
selling  function  at  Akzo  Fibers  and 
therefore  are  properly  not  included  in 
the  calculation  of  U.S.  indirect  selling 
expenses. 

DOC  Position:  We  agree  with 
petitioner.  Akzo  America  is  the  parent 
company  that  provides  administrative, 
accounting  and  finance  services  for  all 
of  Akzo's  North  American  subsidiaries. 


In  addition,  there  is  no  evidence  that  it 
provides  any  services  for  Akzo  N.V.  (its 
parent  company  in  the  Netherlands) 
other  than  to  facihtate  the  activities  of 
the  subsidiaries  in  the  United  States. 
Therefore,  all  expenses  incurred  by 
.\kzo  America,  including  those 
classified  on  its  books  as  G&A.  are 
indirectly  related  to  the  selling  activities 
of  the  subsidiaries.  Consequently,  we 
have  included  in  the  calculation  of  U.S. 
indirect  selling  expenses  the  amount  of 
Akzo  America's  G&A  ex-penses  which 
have  been  allocated  to  the  aramid  fibers 
business  unit  of  Akzo  Fibers. 

Comment  7:  Petitioner  argues  that 
certain  other  G&A  expenses  listed  on 
the  June  1993  financial  statement  of 
Akzo  America  have  not  been  allocated 
to  any  of  the  North  American 
subsidiaries  and  that  the  representative 
portion  attributable  to  the  aramid  fiber 
business  unit  should  be  included  in  the 
calculation  of  indirect  selling  expenses 
for  purposes  of  the  ESP  deduction  from 
U.S.  price. 

Akzo  argues  that  these  G&A  costs  are 
the  same  G&A  expenses  which  are  the 
subject  of  Comment  6  above. 

DOC  Position:  We  agree  with 
petitioner  that  the  G&A  expenses  of 
Akzo  .\merica  should  be  included  in  the 
calculation  of  indirect  selling  expenses 
for  purposes  of  the  ESP  deduction  from 
U.S.  price  (see  comment  6).  However, 
we  agree  with  Akzo  that  these  G&A 
costs  are  the  same  G&A  expenses  which 
are  the  subject  of  Comment  6  (see 
memorandum  to  the  file,  dated  April  22. 
1994).  Therefore,  no  additional  increase 
to  U.S.  indirect  selling  expenses  is 
necessary. 

Comment  8:  Petitioner  argues  that  in 
calculating  the  Dutch  portion  of  U.S. 
inventory  carrying  costs,  the 
Department  should  use  the  short-term 
borrowing  rate  of  Arami  (i.e.,  the  actual 
producer  and  seller  of  the  subject 
merchandise),  rather  than  the  rate  of 
Akzo  N.V.,  the  parent  company. 
Petitioner  asserts  that  Arami's 
borrowing  rate  is  appropriate  because 
Arami  is  the  company  which  actually 
financed  the  inventory  and  is  a  separate 
corporate  entity  from  Akzo  N.V. 

Akzo  argues  that  Akzo  N.V.'s  short- 
term  borrowing  rate  should  be  used  in 
calculating  the  Dutch  portion  of  the 
inventory  carrying  cost  for  the  same 
reasons  it  argues  that  Akzo  N.V.  and 
Arami  should  be  consolidated  for 
determining  a  financial  expense  ratio  for 
CV  and  COP.  (See  the  discussion  below 
at  Comment  11).  Respondent  also 
argues,  in  the  event  that  the  Department 
decides  not  to  collapse  the  two 
companies  and  uses  Arami's  short-term 
borrowing  rate  in  calculating  U.S. 
inventory  carrying  cost,  that  the 
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Department  should  also  use  Arami's 
short-term  borrowing  rate  in  the 
calculation  of  inventory  carrying  costs 
incurred  in  the  Netherlands  on  sales 
made  in  Japan  and  Germany  and  in  the 
calculation  of  German  credit. 

DOC  Position:  As  noted  in  our 
response  to  Comment  11  below,  we 
have  determined  that  it  is  not 
appropriate  to  collapse  Arami  and  Akzo 
N.V.  Therefore,  we  agree  with  petitioner 
and  have  used  the  short-term  borrowing 
rate  of  Arami  in  calculating  the 
inventory  carrying  costs  incurred  in  the 
Netherlands  on  U.S..  German  and 
Japanese  sales.  We  have  also  applied 
,  Aremii's  rate  in  the  calculation  of 
^German  credit  expense,  as  suggested  by 
Akzo. 

Comment  9:  Petitioner  argues  that 
Akzo's  U.S.  customs  duty  calculation 
may  be  incorrect  because  there  are 
discrepancies  between  the  list  of 
customs  entries  for  subject  merchandise 
entering  Akzo's  warehouses  in  the 
United  States  during  the  POI  and  the  list 
of  all  shipments  to  the  United  States 
provided  by  Akzo  in  connection  with 
the  critical  circumstances  allegation. 

Akzo  argues  that  petitioner  has 
erroneously  assumed  that  the  entries 
included  in  the  two  lists  should 
correspond  exactly.  In  fact,  respondent 
argues,  the  list  of  shipments  includes 
additional  entries  that  did  not  enter 
Akzo's  warehouse  but  were  transferred 
directly  to  U.S.  customers,  entries  made 
after  the  POI,  and  invoices  that  were 
cancelled. 

DOC  Position:  We  agree  with  Akzo. 
The  two  lists  will  not  correspond 
exactly.  One  list  represents  the  volume 
of  subject  merchandise  entering  Akzo's 
U.S.  warehouses  during  the  POI.  while 
the  other  represents  the  volume  of 
subject  merchandise  shipped  from  the 
Netherlands  during  the  POI.  In  addition, 
at  verification  we  determined  that  the 
list  of  entries  used  for  Akzo's  U.S.  duty 
calculation  was  complete  and  accurate. 

Comment  10:  Akzo  argues  that  the 
Department  made  clerical  errors  in  its 
calculation  of  the  ESP  offset  and 
difference  in  merchandise  adjustment  in 
its  preliminar\''determination. 

DOC  Position:  We  agree  with 
respondent.  We  have  corrected  these 
errors  in  our  final  determination.  Also, 
see  our  response  to  Comment  18. 

Comment  11:  Petitioner  argues  that 
Arami  and  Akzo  N.V.  should  not  be 
consolidated  for  COP  or  CV 
calculations.  Petitioner  states  that  while 
they  were  clearly  related,  Akzo  N.V. 
held  only  a  50  percent  equity  interest  in 
Arami  and  their  operations  were  never 
consolidated  for  financial  reporting  or 
any  other  purposes.  According  to  bc'h 
Dutch  and  U.S.  generally  accepted 


accounting  principles  (GAAP), 
consolidation  is  required  when  one 
company  holds  more  than  a  50  percent 
equity  interest  in  another  company. 
Petitioner  asserts  that  the  reorganization 
of  the  Arami  joint  venture  should  not  be 
factored  into  the  Department's  cost 
analysis  because  this  development 
occurred  after  the  POI.  Petitioner  claims 
that  if  the  Department  departed  from  its 
practice  of  investigating  costs  and  prices 
during  the  POI,  it  would  constitute  an 
arbitrary  departure  from  established 
practice  as  well  as  an  invitation  for  post- 
POI  cost  and  price  manipulation  by 
foreign  producers. 

Petitioner  maintains  that  the 
Department's  reason  for  collapsing 
transactions  between  related  parties 
which  do  not  reflect  "arm's  length" 
costs  is  to  eliminate  any  substantial  risk 
of  price  and  cost  manipulation  between 
those  companies.  Petitioner  states  that 
the  legal  and  operational  structure  of 
Arami  was  designed  so  that  its 
operations  would  not  be  consolidated 
under  Dutch  lav.v  Additionally, 
petitioner  asserts  that  the  actual  cost  nf 
producing  aramid  fiber  is  more 
accurately  reflected  by  Arami's  own 
books  and  records  instead  of  its  records 
consolidated  with  the  Akzo  Group. 
Petitioner  contends  that  the  companies 
in  the  cases  cited  by  Arami  do  not  relate 
to  this  case  because  the  companies  met 
the  requirements  for  consolidation  and 
should  have  been  consolidated  under 
GAAP  (i.e.,  equity  ownership  was 
greater  than  50  percent). 

Arami  claims  that  Akzo  N.V.  exerted 
significant  control  over  its  operation  not 
only  in  1993,  but  in  all  preceding  years. 
Arami  states  evidence  of  this  close 
interrelationship  is  illustrated  by  its 
financing  transactions  as  well  as 
evidence  of  organizational  and 
operational  control.  Arami  argues  that  it 
is  the  Department's  practice  to  combine 
financing  activities  of  companies  where 
one  company  exerts  significant  control 
over  the  other  company.  It  also  claims 
that  this  is  in  keeping  with  the 
Department's  position  on  fungibility  of 
capital.  Arami  has  informed  the 
Department  that  Akzo  Fibers  Aramide 
B.V.,  a  wholly-owned  subsidiary  of 
Akzo  N.V.,  increased  its  equity  interest 
in  Arami  to  95  percent  effective 
December  31,  1993.  Arami  concludes 
that,  based  on  the  fungibility  of  capital, 
increased  equity  ownership  and 
significant  control,  the  Department 
should  consolidate  Arami  with  Akzo 
N.V.  for  cost  of  production  and 
constructed  value  purposes.  Arami 
states  that  it  was  consolidated  with 
Akzo  N.V.  for  balance  sheet  reporting 
purposes  as  of  December  31,  1993,  and 
would  be  fully  consolidated  on  both  the 


income  statement  and  balance  sheet  in 
the  fiscal  year  1994. 

Additionally,  Arami  claims  that  in 
previous  cases,  the  Department  has 
combined  the  parent  and  subsidiary's 
costs  even  though  consolidation  did  not 
occur  in  the  normal  course  of  business. 
In  citing  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Carbon  Steel  Butt-weld  Pipe  Fittings 
from  Thailand  (pipe  fittings).  57  FR 
21065  (1992).  respondent  quotes  the 
Department  as  saying:  "*   *   *  it  is  the 
Department's  policy  to  combine  the 
financing  activities  of  a  parent  and 
subsidiary  when  the  parent  exercises 
control  over  the  subsidiary  (j'.e.  meets 
the  requirements  for  consolidation)." 
Respondent  also  cites  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Ferrosilicon  from  Brazil 
(Ferrosihcon).  59  FR  732  (1994).  to 
further  support  its  claim. 

DOC  Position:  We  agree  with 
petitioner,  and  have  not  consolidated 
Arami  and  Akzo  N.V.  for  purposes  of 
this  antidumping  investigation.  The 
corporate  reorganization  which  was 
effective  December  31,  1993.  was  not 
couc'dered  by  the  Department  because  it 
occurred  subsequent  to  the  POI. 

Each  of  the  joint  venture  partners  had 
equal  control  over  decisions  involving 
Arami's  operations  until  the  new 
agreement  was  signed  in  1994.  Under 
Dutch  GAAP,  if  a  company  does  not 
have  equity  ownership  of  greater  than 
50  percent,  but  still  has  control  over 
another  company,  it  is  required  to 
consolidate.  Since  Arami  was  not 
consolidated  with  Akzo  prior  to 
reorganization,  we  can  reasonably 
conclude  that  Akzo  did  not  have 
sufficient  control  over  Arami  to  warrant 
consolidation  under  Dutch  GAAP. 
Therefore,  consolidation  of  Arami  and 
the  Akzo  N.V.  for  antidumping  purposes 
based  on  a  significant  control  argument 
is  unwarranted. 

In  the  two  cases  cited  by  Arami.  the 
GAAP  of  those  countries  required 
consolidation  when  one  company 
owned  more  than  50  percent  of  another. 
In  the  Pipe  Fittings  case,  the  Japanese 
parent  company,  Awaji  Sangyo  K.K. 
Company  Ltd.  (ASK)  owned  more  than 
50  percent  of  Awaji  Sangj'o  Co.  Ltd., 
(AST)  of  Thailand.  Although  ASK  and 
AST  did  not  prepare  consolidated 
financial  statements,  the  Department  in 
its  cost  verification  report  (April  4. 
1992,  pg.3)  noted  ""   *   *  the  operations 
should  have  been  consolidated  in 
accordance  with  generally  accepted 
accounting  principles."  In  Ferrosilicon, 
the  parent  company  owned  greater  than 
50  percent  of  Minasligas,  its  subsidiary 
under  investigation.  Brazilian  and  U.S. 
G.AAP  require  consolidation  when  the 


equity  interests  exceed  50  percent.  In 
each  of  those  cases,  control  was 
indicated  by  equity  ovvnei^hip  and 
GAAP  required  consolidation.  In 
contrast  to  the  above  cases,  Arami  did 
not  meet  the  requirements  for 
consolidation.  For  further  analysis  of 
this  issue,  see  the  Final  Concurrence 
Memorandum. 

Comment  12:  Since  Arami  was  not 
consolidated  with  Akzo  N.V.  during  the 
POI.  petitioner  asserts  interest  expense 
should  be  calculated  based  solely  on 
Arami 's  1992  audited  financial 
statements.  Petitioner  argues  that  the 
Department  mu^t  disregard  the 
reorganization  finalized  subsequent  to 
the  POI  which  resulted  in  Arami  being 
consolidated  with  Akzo  N.V.  for  balance 
sheet  purposes.  In  addition,  petitioner 
states  this  consolidation  did  not  affect 
the  income  stateknent  encompassing  the 
POI.  i 

Arami  argues  that  the  combined  1992 
financial  statement  data  of  Arami  and 
Akzo  N.V.  is  thejcorrect  basis  for 
computing  interest  expense  because 
Akzo  N.V,  exert^  significant  control  over 
Arami's  operatioais  and  capital  is 
fungible.  Arami  firgues  that  the 
consolidation  for  balance  sheot 
purposes  as  of  DicembcT  31,  1993. 
iiffects  the  entire  fiscal  year  1S93. 
DOC  Position:  We  disagree  with 
respondent.  A  ccmpany's  balance  sheet 
pre.sents  a  snaps!  lot  of  its  assets  and 
claims  on  those  iiisets  (liabilities  and 
equity)  as  of  a  spnicific  point  in  time 
[i.e..  12/31/93).  An  income  statement 
reports  a  company's  perfonnance  over  a 
specified  period  of  time  (i.e..  1/1/93-12/ 
31/93).  Arami's  operating  results  were 
not  consolidatedjwith  the  results  of  the 
Akzo  N.V.  Group! '"  1993.  Based  on  the 
Department's  decision  not  to 
consolidate  Aran^i  witli  Akzo  N.V..  we 
calculated  interest  expense  for  COP  and 
C.V  'oased  solely  on  Arami's  financial 
btatements.  For  fijirther  analysis  of  this 
issue,  see  the  Final  Concurrence 
Memorandum,    j 

Comment  13:  Petitioner  asserts  that 
irUercst  on  loans  provided  by  a  related 
party  should  be  included  in  the 
calculation  of  Arimi's  financing  costs 
for  COP  and  CV  purposes.  Petitioner 
states  that  according  to  the  Court  of 
Appeals  for  the  pUieral  Circuit  in 
IPSCO.  Inc.  V.  U.$,.  965  F.2d  1056 
(1992).  cost  of  pntduction  is  linked  to 
f  onstnicted  valu^.  Thus,  the  petitioner 
states  that  the  coi>$truc1i  d  value 
provision  authoriang  the  Department  to 
disregard  related  barty  transactions 
which  are  not  arnhs-length  in  nature  can 
be  applied  to  cost  of  production 
calculations.  Petitioner  asserts  that 
/"uami's  argumenl  for  consolidation 
does  not  eliminatp  the  costs  associated 


Federal  Register  /  Vol.  59.  No.  87  /  Friday.  May  6.  1994  /  Notices 


i3689 


with  these  loans.  Furthermore,  the  year 
end  reorganization  does  not  modify 
costs  incurred  during  the  POI.  Petitioner 
contends  that  consolidation  did  not 
affect  the  income  statement  for  the 
period  January  1  through  December  31. 
1993. 

Arami  claims  that  as  a  result  of  the 
new  joint  venture  agreement  signed  in 
1994.  Arami's  balance  sheet  was 
consohdated  with  that  of  Akzo  N.V., 
eliminating  all  related  party  loans. 
Therefore,  the  Department  cannot 
impute  an  interest  cost  to  loans  that  do 
not  exist  as  of  December  31. 1993. 
Arami  claims  its  1992  audited  financial 
statement  data  should  be  used  in 
calculating  interest  expense,  but  adds 
that  the  significant  change  in  Arami's 
corporate  structure  must  be  considered. 
Arami  continues  that  if  the  Department 
determines  consolidation  is 
unwarranted,  and  decides  imputation  of 
interest  expense  is  necessary  for  CV.  it 
should  liot  impute  interest  for  COP. 
Arami  argues  that  the  Department's  long 
standing  policy  is  to  compute  COP 
based  on  a  company's  actual  costs,  thus, 
there  is  no  basis  on  which  to  impute 
interest  for  COP. 

DOC  Position:  According  to  section 
773(e)(2)  of  the  Act.  for  CV.  if  a 
transaction  between  related  companies 
does  not  fairly  reflect  the  market  value, 
the  Department  may  determine  that 
element  of  value  using  the  best  evidence 
available.  In  this  case,  we  found  that  the 
loans  in  question  v.-ere  at  below-markct 
interest  rates.  Thus,  wc  included  the 
interest  incurred  on  the  loans  provided 
by  Arami's  related  party  in  the 
calculation  of  financing  costs  for  CV 
pu'-poses. 

We  determined  that  no  related  party 
financing  adjustment  is  necessary  for 
COP  purposes.  In  determining  actual 
costs  of  production,  the  Department 
normally  adheres  to  the  GAAP  of  the 
respondent's  home  countrj'.  Under 
Dutch  G.^AP.  ecoi?omic  activities  are 
normally  consolidated  for  all  companies 
that  have  direct  or  indirect  ownership 
g.-^eater  than  50  percent.  In  accordance 
with  ITA's  standard  practice,  the 
supplier's  actual  costs  of  production 
should  be  used  to  value  inputs  acquired 
from  companies  that  are  directly  or 
indirectly  related  by  more  than  50 
percent.  Inputs  acquired  from 
companies  tiiat  have<iirect  or  indirect 
ownership  of  50  percent  or  less,  should 
nrnnnlly  be  valued  using  transfer  prices 
(i.e..  purchaser's  actual  cost). 
Accordingly,  for  COP  p'.irposes.  we  used 
Arami's  transfer  prices. 

For  further  analysis  of  these  issues, 
see  the  Final  Conci-.rrence 
Memorandum. 


Comment  14:  Petitioner  states  that 
certain  charges  were  paid  by  Arami  for 
services  rendered  by  related  Akzo 
companies.  Since  certain  of  these 
charges  are  used  to  approximate  the 
price  charged  in  an  arm's  length 
transaction  and  were  actual  costs 
incurred.  Petitioner  states  it  is 
appropriate  to  include  these  costs  in  the 
cost  of  manufacturing. 

Arami  claims  certain  of  these  charges 
are  intracompany  transactions  which  do 
not  represent  true  costs  and  will  be 
discontinued  in  1994,  therefore,  these 
costs  should  be  excluded  from  the  cost 
of  manufacturing  for  both  COP  and  CV 
purposes. 

DOC  Position:  We  disagree  with 
respondent.  These  charges  relate  to 
intercompany  transactions  between 
•Arami  and  another  company,  which 
represent  actual  costs  incurred  by  Arami 
and  recorded  on  its  books  during  the 
POI.  Arami  incorrectly  categorized  the>.e 
costs  as  intracompany  transactions 
which  relates  to  transactions  betwcin 
divisions  within  a  company.  The  fact 
that  this  charge  may  be  discontinued  in 
1094  does  not  mean  the  costs  should  be 
excluded  for  1993.  Accordingly,  we 
included  these  charges  in  .Arami's  COP 
and  CV  calculations. 

Comment  13:  Petitioner  states  that 
certain  costs  incurred  by  Akzo  .N.V. 
prior  to  the  POI  and  recorded  in  Arami  s 
1902  audited  financial  statements  in 
accordance  with  GAAP  should  be 
included  in  the  COP.  Petitioner  stales 
that  this  expense  should  be  either 
charged  to  U.S.  sales  as  a  selling 
expense  or  to  all  sales  as  a  general  and 
ad.Tiinistrative  expense. 

Akzo  argues  that  these  costs  incurred 
by  Akzo  N.V.  do  not  represent  true  costs 
for  Arami  during  the  POI.  The  accrual 
on  .Arami 's  books  for  this  cost  has  not 
been  paid  to  Akzo  N.V.  and  the  expense 
will  no  longer  be  charged  in  1904. 
Therefore,  this  intercompany 
transaction  should  be  excluded  from  the 
submitted  cost  of  manufacturing. 

DOC  Position:  Since  this  expense 
relates  to  the  general  production  activit  v 
of  Arami,  we  included  it  in  Arami's 
general  and  administrative  expense 
calculation  for  COP  and  CV  purposes. 
This  expense  represents  an  actual  cost 
recorded  on  Arami's  Looks  during  the 
POI  and  the  fact  that  the  expense  will 
no  longer  be  charged  in  1994  is  not 
relevant. 

Comment  IG:  Petitioner  asseris  that 
the  Department  should  disallow  a 
certain  adjustment  to  Arami's  fi.xed 
overhead  costs  for  grants  because  it  is 
not  recorded  in  Arami's  cost  accounting 
system  and  the  reduction  in  costs 
attributed  to  this  adjustment  distorts 
Arami's  true  cost  of  manufacturing 
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Petitioner  notes  that  if  the  Department 
allows  this  reduction,  we  should  self- 
initiate  a  countervailing  duty 
investigation. 

Arami  claims  that  it  properly  adjusted 
its  fixed  overhead  costs  by  a  certain 
amount  because  this  adjustment  is 
recorded  in  Arami's  financial 
accounting  system,  and  is  included  in 
its  audited  financial  statements.  Arami 
notes  that  inclusion  of  this  adjustment 
in  no  way  distorts  Arami's  costs, 
because  it  reflects  amounts  actually 
i.icurred.  Additionally,  Akzo  notes  that 
because  not  all  grants  are 
counter\'ailable,  the  Department  should 
resist  petitioner's  statements  requesting 
self-initiation  of  a  countervailing  duty 
investigation. 

ZXXT  Position  .This  adjustment 
reflects  actual  rests  incurred  by  Arami 
as  recorded  on  its  books  in  accordance 
with  GAAP,  and  was  properly  included 
in  its  submitted  COP  and  CV.  We 
believe  subsirlies  are  more  properly 
handled  in  the  context  of  the 
counter\ailing  duty  law.  Petitioner  is 
free  to  suiimit  a  counten.  ailing  duty 
petition.  Should  such  a  petition  be 
submitted  and  meet  ths  requirements  of 
the  countervailing  duty  regulations  (19 
CFR  355.12),  the  Department  would 
initiate  such  an  investigation.  However, 
no  justification  has  been  presented  here 
for  a  departure  from  the  Department's 
general  policy  of  not  self-initiating 
countervailing  duty  investigations. 

Comment  1 7:  Petitioner  claims  that 
several  other  non-operating  exjpense 
items  should  be  included  in  G&A  costs 
because  each  of  these  expenses  relate  to 
the  aramid  fibers  business.  Petitioner 
asserts  all  C&A  expenses  related  to  the 
subject  merchandise  should  be  included 
in  cost  of  production  and  constructed 
value. 

Arar.i  claims  that  no  additional 
adjustment  to  G&A  exp-inse  for  non- 
operating  expen.ses  is  warranted.  Arami 
asserts  that  two  of  the  expenses  noted 
by  petitioner  are  already  included  in  the 
submitted  G&A  calculation. 
Additionally,  Arami  contends  that  the 
related  party  provision  included  in 
other  non-operating  expenses  is  an 
intracompany  payment  and  has  no 
relevance  in  the  context  of  this  dumping 
investigation. 

DOC  Position:  We  adjusted  the  G&A 
calculation  to  include  the  related  party 
payment  and  two  other  non-operating 
expense  items  noted  in  the  cost 
verification  report  which  were 
associated  with  the  general  operations 
of  Arami.  The  related  party  payment  is 
an  actual  cost  incurred  by  AJami  and 
recorded  on  its  books  in  accordance 
with  GAAP.  Two  of  the  other  non- 
operating  expenses  mentioned  by  the 


petitioner  are  already  included  in 
submitted  C&A  costs,  thus  no 
adjustment  is  necessary. 

Comment  18:  Arami  contends  that  for 
purposes  of  constructed  value,  the 
Department  should  calculate  a 
weighted-average  profit  figure  for  pulp 
sales  in  Japan  and  yarn  and  staple  sales 
in  Germany- 

DOC  Position:  We  disagree  with 
Arami.  We  believe  that  it  is  appropriate 
to  calculate  all  selling  expenses  and 
profit  specific  to  the  market  in  which 
the  products  in  question  were  sold 
rather  than  average  profit  across  two  or 
more  countries.  Consequently,  we 
calculated  one  average  profit  for  pulp 
sold  in  Japan  and  another  for  yam  and 
staple  sold  in  Gennany. 

However,  we  corrected  a  clerical  error 
in  tlie  calculation  of  profit  noted  by 
Arami  which  resulted  in  double 
counting. 

Continuation  of  Suspf^nsion  of 
Liquidation 

We  are  directing  the  Customs  Ser\ice 
to  continue  to  suspend  liquidation  of  all 
entries  of  PPD-T  aramid  fiber  from  the 
Netherlands  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  December  16. 
1993,  the  date  of  publication  of  our 
preliminary  determination  in  the 
Federal  Register.  The  Customs  Ser\ice 
shall  require  a  cash  deposit  or  posting 
of  a  bond  equal  to  the  estimated  amount 
by  which  the  FMV'  of  the  merchandise 
subject  to  this  investigation  exceeds  the 
U.S.  price,  as  shown  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The 
weighted-average  dumping  margins  are 
as  follows: 


Producer/manufacturef  exporter 

Weighted- 
average 
nriargin 

Akzo 

55  84 

All  Others 

55.84 

» 

ITC  Notificatioo 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the  U.S. 
International  Trade  Commission  of  our 
determination. 

Notification  to  Interested  Parties 

This  notice  also  ser\es  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO.  This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 


Dated;  May  2,  1994. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

iFR  Doc.  94-10093  Filed  5-5-94;  843  c.-nl 

BILUNG  CODE  3S10-OS-P 


[A-58»-8l7] 

Electroluminescent  High  Information 
Content  Flat  Pane!  Displays  and 
Display  Glass  Therefor  From  Japan; 
Court  Decision  and  Suspension  of 
Liquidation 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  court  decision. 

SUMMARY:  On  April  14.  1994,  the  United 
States  Court  of  International  Trade  (CFT) 
affirmed  the  International  Trade 
Commission's  amended  determination 
on  remand  that  there  is  no  material 
injury  to  the  U.S.  industry  from  imports 
of  electroluminescent  (EL)  flat  panel 
displays  and  display  glass  therefor 
(FPDsj  from  Japan,  if  the  case  is  not 
appealed,  cr  is  affirmed  on  appeal,  then 
the  antidumping  duly  orders  on  El  FPDs 
will  he  revoked. 

In  accordance  with  the  decision  of  &q 
Court  of  Appeals  for  the  Federal  Circuit 
in  Timken  Co.  v.  United  States,  893  F. 
2d. 337  (Fed.  Cir.  1990).  Commerce  will 
continue  to  order  the  suspension  of 
liquidation  of  the  subject  merchandise. 
EFFECTIVE  DATE:  April  25,  19Q4. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Diminich  or  Richard  Rimltnger, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone  (202) 
482-4733. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  April  26,  1991.  the  International 
Trade  Commission  (ITC)  determined 
that  a  U.S.  industry  was  being 
maferiallv  injured  bv  reason  of  imports 
of  FPDs  from  the  Japan  (56  PR  43937. 
Si:pt.  5,  1991).  On  September  4.  1991. 
the  Department  published  an 
antidumping  duty  order  on  EL  FPDs  (56 
PR  43741). 

The  ITC  decision  was  appealed,  and 
the  CIT  remanded  the  determination  to 
the  ITC  to  reconsider  its  injury 
detennination.  On  March  8,  1993,  the 
ITC  determined  on  remand  that  no  U.S. 
industry'  was  being  materially  injured  by 
reason  of  imports  of  El  FPDs.  This 
remand  was  affirmed  by  the  QT  on 
April  14,  1994,  Hosiden  Corporation  v. 
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United  States.  Slip  Op.  94-60  (CTT  April 
14.  1994). 

Accordingly,  absent  an  appeal,  or  ,  if 
appealed,  upon  a  Gnal  decision  by  the 
Court  of  Appeals  for  the  Federal  Circuit 
(CAFC)  affirmiog  the  QT.  the 
antidumping  duty  order  will  be 
revoked.  Plaintiffs  in  the  proceedings 
obtained  an  injunction  enjoining 
liquidation  of  entries  of  EL  FPDs  that 
rrmain  unliquidated  as  of  5  p.m., 
January  24.  1994.  Therefore,  revocation 
of  the  order  %vi]l  be  effective  for  all 
entries  that  remain  unliquidated  as  of 
the  date  of  revocation 

Suspension  of  liquidation 

In  its  decision  in  Timken  Co.  v. 
L'nited  States.  693  F.2d  337  (Fed.  Cir. 
1990).  the  CAFC  held  that  the 
Department  must  publish  notice  of  a 
decision  of  the  PT  or  the  CAFC  which 
is  not  in  harmony  with  the  Department  s 
or  the  rrC's  respective  determinations. 
Publication  of  this  notice  fulfills  that 
obligation.  The  CAFC  also  held  that  in 
such  a  case,  the  Department  must 
suspend  liquidation  until  there  is  a  final 
decision  in  the  action.  Therefore,  the 
Department  is  continuing  to  suspend 
liquidation  at  the  current  cash  deposit 
rate  pending  the  expiration  of  the  period 
of  appeal  of.  if  appealed,  pending  a  final 
decision  of  the  Cl'KFC. 

Dated:  April  30.  1«194. 
Susan  G.  Esserm^. 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  94-10992  Filed  5-5-94.  B  45  am) 

BILUNG  CODE  3510-OS-M 


(A-614-e01] 

Fresh  Kiwifruit  From  New  Zealand; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration/ 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  preliminar>'  results  of 

antidumping  duty  administrative 

review. 


SUMMARY:  In  response  to  a  request  by  the 
respondent,  the  New  Zealand  Kiwifruit 
Marketing  Board,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  fresh 
kiwifruit  from  New  Zealand.  The  review- 
covers  one  exporter  and  the  period 
November  27.  1991.  throvigh  May  31. 
1993.  The  review  indicates  the  existence 
of  margins  for  the  exporter. 

As  a  result  of  this  review,  we 
preliminarily  determine  to  assess 
antidumping  duties  equal  to  the 


difference  between  the  United  States 
price  and  foreign  market  value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  May  6.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Araer  M.  Kayani  or  Thomas  F.  Futtner. 
Office  of  Antidumping  Compliance. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Con.stitution  Avenue  N\V.,  Washington, 
DC  20230;  telephone  (202)  482-5346  or 
482-3814.  respectively. 

Background 

On  June  2.  1992.  the  Department  of 
Commerce  (the  Department)  published 
the  antidumping  duty  order  on  fresh 
kiwifruit  from  New  Zealand  (57  FR 
23203).  The  Department  pubUshed  a 
notice  of  "Opportunity  to  Request 
Administrative  Review"  on  June  7.  1993 
(58  FR  31941).  The  respondent,  the  New 
Zealand  Kiwifinit  Marketing  Board 
(NZKMB).  requested  that  we  conduct  an 
administrative  review  for  the  period 
November  27.  1991.  through  May  31. 
1993.  We  published  a  notice  of 
"Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Review"  on  July  21. 1993  (58  FR  39007), 
announcing  an  administrative  review  of 
the  NZKMB.  The  Department  has  now 
conducted  this  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930.  as  amended  (the 
Tariff  Act). 

Scope  of  the  Review 

The  product  covered  by  this  review  is 
fresh  kiwifruit.  Processed  kiwifiniit. 
including  fruit  jams,  jellies,  pastes, 
purees,  mineral  waters,  or  juices  made 
from  or  containing  kiwifruit.  are  not 
covered  under  the  scope  of  this  review. 
The  subject  merchandise  is  currently 
classifiable  under  subheading 
0810.90.20.60  of  the  Harmonized  Tariff 
Schedule  (HTS).  Although  the  HTS 
number  is  provided  for  convenience  and 
customs  purposes,  our  written 
description  of  the  scope  of  this  review 
is  dispositive. 

United  States  Price 

Exporter's  Sales  Price:  As  provided  in 
section  772(c)  of  the  Tariff  Act.  we  used 
the  exporter's  sales  price  (ESP)  as  U.S. 
price  for  certain  sales  by  the  NZKMB  to 
the  United  States;  these  sales  were  made 
to  the  first  unrelated  party  in  the  United 
States  after  importation,  and  hence 
warranted  ESP  methodology. 

We  calculated  ESP  based  on  packed 
F.O.B.  (ex-New  Zealand  coolstore).  and 
packed  F.O.B. .  freight-prepaid  prices. 
We  made  deductions,  where 
appropriate,  for  New  Zealand  inland 


freight  (coolstore  to  p>ort),  loading 
charges  in  New  Zealand,  ocean  freight, 
basic  marine  insurance,  charter 
insurance.  U.S.  import  duties.  U.S. 
brokerage  and  handling,  U.S.  inland 
freight  (decreased  to  account  for  prepaid 
freight  where  applicable),  and  price 
discounts  (i.e.,  advertising  allowances, 
special  advertising  allowances,  market 
adjustment  discounts,  advertising 
rebates  which  actually  constituted 
discounts,  and  discounts  for  quality 
problems).  In  accordance  with  sections 
772(e)  (1 )  and  (2)  of  the  Tariff  Art.  we 
made  additional  deductions,  where 
appropriate,  for  agent  commissions, 
broker  commissions,  credit,  dirert 
advertising,  and  indirect  soiling 
expenses.  Indirect  selling  expenses 
included  inventory  carrying  costs, 
repacking.  U.S.  primary  and  U.S. 
satellite  coolstore  charges.  New  Zealand 
and  U.S.  instore  insurance,  fire 
insurance,  product  liability  and  tamper 
insurance,  earthquake  insurance, 
indirect  advertising,  quality  control 
expenses,  miscellaneous  selling-agent- 
related  charges.  U.S.-incurred  indirect 
exp>enses.  and  New  Zealand  incurred 
indirect  selling  expenses  associated 
with  selling  in  the  United  States.  We 
increased  the  U.S.  price  to  account  for 
post  sale  price  adjustments  not  reflected 
in  the  gross  price. 

Purchase  Price:  As  provided  in 
section  772(b)  of  the  Tariff  Act,  we  used 
purchase  price  to  represent  the  U.S. 
price  for  sales  made  on  a  CIF  basis 
directly  by  the  NZKMB.  Deductions 
were  made,  where  appropriate,  for 
ocean  freight,  foreign  inland  freight,  and 
inland/marine  insurance  in  accordance 
with  section  772(d)(2)  of  the  Tariff  Art. 

Foreign  Market  Value 

The  Department  determined  that 
home  market  sales  did  not  constitute  a 
viable  basis  for  calculating  foreign 
market  value  (FMV).  Therefore,  in 
accordance  with  19  CFR  353.48  and 
353.49(b).  the  Department  chose  sales  to 
Japan  as  the  basis  of  FMV.  Japan  is  the 
largest  third-country  market  based  on 
information  submitted  by  the  NZKMB. 
Neither  the  petitioner  nor  the 
respondent  raised  in  this  review  any 
other  factor  relevant  to  third  country 
selection,  hence  we  did  not  consider 
any  other  fartor  in  determining  the 
third-country  market. 

In  general,  the  Department  relies  on 
monthly  weighted-average  prices  in  the 
calculation  of  FMV.  In  consideration  of 
the  significant  volume  of  third-country 
sales  involved  in  this  review,  we 
decided  to  test  respondents'  third- 
country  sales  to  determine  whether  we 
could  use  annual  FMVs  as  a  basis  of 
comparison  to  U.S.  sales.  To  detennine 
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whether  a  period  of  review  (FOR) 
weighted-average  price  was 
representative  of  the  transactions  under 
consideration,  we  performed  a  three- 
step  test.  See  Antifriction  Bearings  from 
Japan,  et  al.;  Final  Results  of  Review.  58 
FR  42289  (1993). 

We  first  compared  the  monthly 
weighted-average  third-country  price  for 
each  model  with  the  weighted-average 
FOR  price  of  that  model.  We  calculated 
the  proportion  of  each  model's  sales 
whose  FOR  weighted-average  price  did 
not  vary  more  than  plus  or  minus  10 
percent  from  the  monthly  weighted- 
average  prices.  We  did  this  test  for  each 
model  of  kiwifruit.  We  then  compared 
the  volume  of  sales  of  all  models  of 
kiwifruit  whose  FOR  weighted-average 
price  did  not  vary  more  than  plus  or 
minus  10  percent  from  the  monthly 
weighted-average  price  with  the  total 
volume  of  sales  of  kiwifruit.  If  the  FOR 
weighted-average  price  of  at  least  90 
percent  of  sales  of  kiwifruit  did  not  vary 
more  than  plus  or  minus  10  percent 
from  the  monthly  weighted-average 
price,  we  considered  the  FOR  weighted- 
average  price  to  be  representative  of  the 
transactions  under  consideration. 
Finally,  we  tested  whether  there  was 
any  correlation  between  fluctuations  in 
price  and  time  for  each  model.  We 
found  that  no  significant  correlation 
existed  between  price  and  time  (See 
analysis  memorandum  to  the  file,  4/25/ 
94).  That  is,  prices  did  not  consistently 
rise  or  fall  so  as  to  make  annual 
weighted-average  prices 
unrepresentative  of  home  market  prices. 

Because  many  of  the  NZKMB's  sales 
were  determined  to  be  at  prices  below 
the  cost  of  production  (COP)  during  the 
investigation,  the  Department  initiated  a 
COP  investigation  for  the  purposes  of 
this  administrative  review.  Just  as  the 
Department  found  in  the  investigation, 
we  find  that  in  comparing  third-country 
sales  to  COP,  the  reseller/exporter's 
acquisition  prices  are  irrelevant  because 
section  773(b)  of  the  Tariff  Act  requires 
that  the  Department  look  at  the  actual 
COP  of  the  subject  merchandise.  Thus, 
we  used  the  cost  incurred  by  kiwifruit 
farmers,  the  actual  producers  of  the 
subject  merchandise,  to  calculate  the 
COP  benchmark. 

Due  to  the  large  number  of  growers 
from  which  the  NZKMB  purchased 
kiwifruit  during  the  FOR,  the 
Department  determined  that  sampling 
was  both  administratively  necessarv  and 
methodologically  appropriate  to 
calculate  a  representative  cost  of 
producing  the  subject  merchandise  for 
purposes  of  this  administrative  review 
(See  section  777A  of  the  Tariff  Act). 
Based  on  comments  submitted  by  the 
petitioner  and  the  respondent,  we 


decided  to  select  kiwifruit  growers  on  a 
stratified  basis  across  the  categories  of 
regional  location.  Farms  were  stratified 
by  geographic  regions  into  either  the 
Bay  of  Plenty  region  or  non-Bay  of 
Plenty  regions.  This  division  was  made 
because  70  percent  of  the  New  Zealand 
kiwifruit  is  produced  in  the  Bay  of 
Plenty  region  and  it  is  considered  to  be 
the  most  cost-effective  area  in  which  to 
grow  kiwifruit.  Once  farms  were 
categorized  into  two  geographic  regions, 
a  random  sample  of  20  growers  was 
selected.  Since  70  percent  of  the  New 
Zealand  kiwifruit  production  originates 
in  the  Bay  of  Plenty  region,  we  selected 
14  growers  representing  this  region.  An 
additional  six  growers  were  .selected 
from  the  non-Bay  of  Plenty  regions. 

We  sent  COP  questionnaires  through 
the  NZKMB  to  the  20  kiwifruit  growers, 
all  of  which  responded  to  the 
Department's  questionnaire.  These  20 
responses,  along  with  supplemental 
responses  and  verification  results,  were 
analyzed  and  relied  upon,  where 
appropriate,  in  reaching  the  preliminary 
results  of  the  review. 

We  calculated  the  cost  of  cultivation 
for  each  grower  by  summing  all  costs  for 
the  1992  kiwifruit  season.  These  costs 
included  the  cost  of  materials,  farm 
labor,  farm  overhead,  and  packing.  We 
allocated  the  cost  on  a  per  tray- 
cquivalent  basis  over  the  total  number 
of  tray-equivalents  submitted  by  each 
grower  to  the  NZKMB.  We  then  adjusted 
those  costs  to  reflect  the  fruit  loss  of  22 
percent,  which  was  disclosed  by  the 
NZKMB  in  its  financial  statement.  We 
added  the  NZKMB's  general  and 
administrative  expenses  to  the  farm's 
average  cost  per  tray. 

The  orchard  set-up  costs  for  all 
growers  were  amortized  over  20  years 
(See  memorandum  to  Holly  A.  Kuga,  4/ 
21/94).  Because  several  growers  failed  to 
provide  actual  orchard  set-up  costs,  we 
must  base  our  determination  on  the 
"best  information  available"  (BIA), 
pursuant  to  19  CFR  353..37(a).  For  those 
growers  that  did  not  or  could  not 
provide  actual  set-up  costs,  we  used 
grower  number  17's  average  cost  per 
hectare,  collected  at  verification,  as  BIA 
to  calculate  set-up  costs.  These  are  the 
highest  orchard  set-up  costs  of  the  20 
growers  in  our  sample. 

For  growers  that  allocated  costs  over 
the  productive  area,  that  is,  canopy  area, 
we  made  adjustments  to  include  the 
headlands  and  sidelands  in  the 
productive  area  of  the  kiwifruit  orchard 
for  the  purpose  of  allocating  costs. 

We  made  adjustments  to  growers'  cost 
for  depreciation,  interest,  labor,  repairs, 
management,  vehicles,  fertilizer, 
spraying,  rates  (property  tax),  electricity, 
shelter,  water,  general  and 


administrative,  pruning,  and  mowing  on 
a  farm-specific  basis  where  appropriate. 

For  the  grower  that  failed  verification, 
we  used  BIA  to  determine  its  COP. 
pursuant  to  19  CFR  353.37(a).  This  BIA 
was  based  on  the  highest  COP  we 
calculated  for  all  responding  growers. 

We  calculated  a  simple  average  COP 
from  the  sampled  growers'  individual 
COPs.  The  total  COP  was  calculated  on 
a  New  Zealand  dollar  per  single-la\  er 
tray  equivalent  basis  (NZ$/SLT). 

Pursuant  to  Department  practice,  in 
conducting  our  COP  analysis,  if  over  90 
percent  of  a  respondent's  sales  of  a 
particular  model  were  at  prices  abo\  e 
the  COP.  we  did  not  disregard  any 
below-cost  sales  of  that  model  because 
we  determined  that  the  respondent's 
below-cost  sales  were  not  made  in 
substantial  quantities,  as  required  under 
section  773(b)  of  the  Tariff  Act.  See 
Certain  Carbon  Steel  Butt-lVeld  Pipe 
Fittings  from  Thailand;  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value,  57  FR  21065  (1992).  If 
between  10  and  90  percent  of  a 
respondent's  sales  of  a  particular  model 
were  at  prices  above  the  COP.  we 
retained  the  sales  above  cost  for 
analysis,  and  we  examined  the  sales 
below  cost  to  determine  whether  they 
occurred  over  an  extended  period  of 
time.  Consistent  with  the  Departments' 
practice,  the  Departmt-nt  disregarded 
those  sales  made  below  cost  if  occurring 
in  more  tlian  two  months.  Where  we 
found  that  more  than  90  percent  of 
respondent's  sales  of  a  model  were  ai 
prices  below  the  COP  and  over  an 
extended  period  of  time,  we  disregarded 
all  home  market  sales  of  that  model  and 
based  FMV  on  constructed  value  (CV)  in 
accordance  with  section  773(b)  of  the 
Tariff  Act.  There  is  no  information  on 
the  record  demonstrating  that  prices  of 
below  cost  sales  would  recover  all  costs 
within  a  reasonable  period  of  time. 

To  calculate  CV,  the  statutory 
minimum  profit  of  eight  percent  was 
added  because  the  NZKMB's  actual 
profit  was  less  than  the  statutory 
minimum  (See  section  773(e)  of  the 
Tariff  Act).  We  added  selling,  general 
and  administrative  expenses  for  the 
NZKMB  to  the  farm's  average  cost  per 
tray  because  the  actual  expenses  were 
higher  than  the  statutory  minimum  of 
10  percent. 

VVe  adjusted  third-country  prices, 
where  appropriate,  to  reflect  deductions 
for  rebates.  New  Zealand  inland  freight. 
New  Zealand  inland  freight  insurance, 
New  Zealand  port  loading  expenses, 
ocean  freight  and  charter  insurance. 
Direct  advertising,  imputed  credit,  and 
letter  of  credit  charges  were  also 
deducted.  VVe  also  deducted  indirect 
selling  expenses  including  inventory' 
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carrying  cost$.  New  Zealand  instore  and 
fire  insurance,  product  liability  and 
tamper  insurance,  indirect  advertising, 
and  other  indirect  selling  expenses 
when  calculaUng  FMV  for  comparison 
to  ESP  transactions.  This  deduction  for 
third  country  indirect  selling  expenses 
was  capped  by  the  amount  represented 
by  U.S.  indirect  selling  expenses  plus 
U.S.  commissions,  in  accordance  with 
19  CFR  353.56(b). 

Preliminary  Results  of  Review 

We  have  pteliminarily  detennined 
that  the  following  margin  exists  for  the 
period  November  27.  1991.  through  May 
31.  1993: 


K/lanuta4|urer.'exponer 

i 


New    Zeaiand    Kiwilruit    Marketing 
Board  * 


Margin 
(per- 
cent) 


35.86 


Interested  parties  may  request 
disclosure  within  five  days  of  the  dale 
of  publication  of  this  notice,  and  a 
hearing  within  10  days  of  the  date  of 
publication.  Aiiy  hearing  requested  will 
be  held  as  early  as  convenient  for 
parties  but  not  later  than  44  days  after 
the  date  of  publication,  or  the  first 
workday  thereafter.  Case  briefs,  or  other 
written  comments,  from  interested 
parties  may  be  submitted  not  later  than 
30  days  after  the  date  of  publication  of 
this  notice.  Rebuttal  briefs  and  rebuttal 
comments,  limited  to  issues  raised  in 
the  case  briefs,  may  be  filed  no  later 
than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  resuhs  of  review, 
including  its  results  of  its  analysis  of 
issues  raised  io  any  such  written 
comments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
US.  price  and  FMV  may  vary  from  the 
percentage  stated  above.  Upon 
completion  of  this  review,  the 
Department  wrill  issue  appraisement 
instructions  ponceming  the  respondent 
directly  to  the  U.S.  Customs  Service. 

Furthermonei.  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(aK'l)  of  the  Tariff  Act: 
(1)  The  cash  deposit  rate  for  the 
reviewed  firm  will  be  that  term's  rate 
established  in  the  final  results  of  this 
administrative  review;  and  (2)  the  cash 
deposit  rate  for  merchandise  exported 
by  all  other  n^anufacturers  and  exporters 


who  are  not  covered  by  this  or  any 
previous  administrative  re\'iew 
conducted  by  the  Department  will  be 
the  "all  others"  rate  of  98.60  percent 
estabhshed  in  the  LTFV  investigation. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  re\-iew. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  April  29,  1994. 
Paul  L.  Joffe. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  94-10989  Filed  5-5-94;  8:45  ami 

BILUNQ  CODE  SSIO-OS-P 

tA-588-807] 

Industrial  Belts  and  Components  and 
Parts  Thereof,  Whether  Cured  or 
Uncured,  From  Japan;  Termination  of 
Circumvention  Inquiry  of  Antidumping 
Duty  Order 

agency:  International  Trade 

Administration,  Import  Administration, 

Commerce. 

ACTION:  Notice  of  termination  of 

circumvention  inquiry  of  antidumping 

duty  order. 

SUMMARY:  On  June  9,  1992.  the 
Department  of  Commerce  (the 
Department)  received  a  request  from 
Brecoflex  Corporation  (Brecofiex)  for  a 
circumvention  inquiry  of  the 
antidumping  duty  order  on  industrial 
belts  and  components  and  parts  thereof, 
whether  cured  or  uncured,  from  Japan 
with  respect  to  imports  by  Mectrol 
Corporation  (Mectrol).  Pursuant  to  that 
request,  the  Department  initiated  a 
circumvention  inquiry  on  October  18. 
1993  (58  FR  53706).  The  circumvention 
inquiry  covers  the  period  January  1, 
1992  through  June  30,  1993. 

Based  on  a  review  of  Brecofiex 's 
submissions  in  conjunction  with  the 
International  Trade  Commission's  (ITC) 
analysis  of  the  mahufacturing  process 
for  production  of  industrial  power  belts. 


the  Department  determines  that 
Brecofiex  does  not  have  standing  as  a 
domestic  producer  of  a  like  product  to 
file  the  request  in  the  instant  inquiry 
Therefore,  we  are  terminating  the 
circumvention  inquiry. 
EFFECTIVE  DATE:  May  6,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberley  Huffman  at  (202)  482-0780 
or  Wendy  Frjinkel  at  (202)  482-5253. 
Office  of  Antidumping  Compliance. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  June  14,  1989,  the  Department 
published  the  antidumping  duty  order 
on  industrial  belts  and  components  and 
parts  thereof,  whether  cured  or  uncured, 
from  Japan  (54  FR  25314).  On  .^ugust  4. 
1989,  we  published  an  amended  order 
(54  FR  32104).  On  June  9,  1992, 
Brecofiex,  who  identified  itself  as  a 
producer  of  a  like  product  in  the  United 
States,  alleged  that  the  antidumping 
duty  order  on  industrial  belts  from 
Japan  was  being  circumvented  and 
requested  that  the  Department 
investigate  the  matter.  The  Department 
initiated  a  circumvention  inquiry  on 
October  18,  1993. 

In  several  submissions.  Mectrol 
alleged  that  Brecofiex  did  not  have 
standing  to  file  a  request  for  a 
circumvention  inquiry.  Therefore,  on 
February  1.  1994.  and  February  28. 
1994,  the  Department  issued  a  standing 
questionnaire  and  supplemental 
standing  questionnaire,  respectively,  to 
Brecofiex.  Brecofiex  responded  to  the 
standing  questionnaires  on  February'  17, 
1994.  and  March  4.  1994. 

Analysis 

Standing  To  File  a  Request  for  a 
Circumvention  Inquiry 

Section  353.29  of  the  Department's 
regulations  states  that  "(a)ny  interested 
party,  as  defined  in  §  353. 2(k),  may  file" 
a  request  for  a  circumvention  inquiry 
(19  CFR  353.29).  In  its  June  9.  1993. 
request  for  a  circumvention  inquiry. 
Brecofiex  claimed  standing  to  bring  the 
request  as  a  domestic  producer  of 
industrial  power  belts.  The  provision  in 
the  Department's  regulations  for 
standing  as  a  producer  is  §  353.2(k)(3) 
which  includes  in  the  definition  of 
interested  party  "[a]  producer  in  the 
United  States  of  the  like  product"  (19 
CFR353.2(k)(3)). 

Brecoflex's  U.S.  Operations 

In  its  June  9,  1992.  request  for  a 
circumvention  inquirj'.  Brecofiex 
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claimed  standing  to  bring  the  request  as 
a  producer  in  the  United  States  of  a  Hke 
product  as  covered  by  the  antidumping 
duty  order  on  industrial  belts  from 
Japan.  Pursuant  to  questions  raised  by 
Mectrol  concerning  Brecoflex's  standing 
to  bring  this  request  for  a  circumvention 
inquiry,  the  Department  issued  a 
standing  questionnaire  to  Brecoflex.  In 
its  standing  questionnaire  response, 
Brecoflex  explained  its  U.S.  operations 
as  follows. 

Brecoflex  states  that  it  imports  from 
Germany  polyurethane  timing  belts  and 
performs  secondary'  operations  on  these 
belts  in  its  only  United  States  facility  in 
Eatontown,  New  Jersey.  The  secondary 
operations  consist  of  the  following: 

(1)  Shtting  of  roll  stock  and  truly 

endless  belts  to  narrower  belt  widths; 
{2)  Cutting  roll  stock  to  specific  lengths; 

(3)  Splicing  and  welding  of  open-ended 
roll  stock  to  finished  belts; 

(4)  Attaching  injection  molded  profiles 
to  belt  backs;  and 

(.5)  Machining  of  finished  belts  such  as 
edge  grinding,  removing  sections  of 
teeth,  providing  holes  for  joining  belts 
in  linear  drives,  and  grinding  of  belt 
back. 

Brecoflex  states  that  it  fabricates, 
markets  and  sells  three  basic  types  of 
synchronous  pol^^irethane  timing  belts 
that  it  considers  to  be  subject 
merchandise.  These  belts  include  the 
Breco  M,  the  Breco  V,  and  the  Brecoflex. 
Brecoflex  performs  the  operations  listed 
above  on  these  three  belts.  (See  the 
Department's  April  15, 1994, 
Recommendation  Memorandum  for 
further  detail.) 

Production  of  Industrial  Power  Belts 

In  its  final  report  during  the  injury 
investigation  in  1989,  the  ITC 
determined  that  there  are  four  main 
stages  in  the  manufacturing  of  industrial 
power  transmission  belts: 

(1)  Parts  manufacturing, 

(2)  Assembling  or  building, 

(3)  Curing  or  vulcanizing,  and 

(4)  Finishing  and  packaging  (see 
Industrial  Belts  from  Japan,  USITC  Pub. 
2194  (1989)  (ITC  Report)  at  6  and  7).  In 
addition,  the  ITC  Report  describes  the 
three  main  components  of  most 
industrial  power  belts:  (1)  A  tensile 
member  (a  textile,  fiberglass,  or  steel 
corS,  yam.  or  fabric),  which  adds 
strength  to  withstand  the  tension 
imposed  in  transmitting  power; 

(2)  The  base  material  (usually 
synthetic  rubber,  such  as  neoprene  or 
plastics),  which  forms  the  bulk  of  the 
belt  and  encloses  the  tensile  member, 
and  is  referred  to  as  the  undercord  and 
the  overcord;  and 


(3)  Adhesion  material  or  gum.  which 
bonds  all  the  components  together 
(USrrC  Pub.  2194  at  a-2). 

As  discussed  above,  Brecoflex  either 
sells  the  German  belts  as  imported,  or 
performs  secondary  operations  on  the 
belts  in  preparation  for  sale.  We 
determine  that  these  secondary 
operations  listed  above  do  not  add  to 
the  material  composition  of  the  belts  or 
f'.mdamentally  alter  the  essential  nature 
of  the  merchandise  as  imported. 
Specifically,  the  m,erchandise  as 
imported  already  incorporates  the  three 
main  components  of  industrial  belts  as 
described  in  the  ITC  Report. 
Furthermore,  the  belting  stock  as 
imported  has  already  undergone,  before 
arrival  in  the  United  States,  the  first 
three  stages  of  the  belt  manufacturing 
proce.ss  as  described  in  the  ITC  Report. 

As  Brecoflex  indicated  in  its  request 
for  a  circumvention  inquiry,  the  major 
cost  in  producing  timing  belts  is 
incurred  in  production  of  the  belt  stock 
from  which  the  finished  belts  are  made. 
As  Brecoflex  itself  explained, 
completion  of  a  finished  belt  from  belt 
stock  requires  merely  slitting  to  width, 
cutting  to  length,  and  possibly  die 
cutting  to  length  and  welding. 
According  to  Brecoflex.  these 
operations — the  same  secondary 
operations  that  Brecoflex  performs  in  its 
U.S.  facility — involve  some  skilled  labor 
but  little  in  the  way  of  machinery  or 
capital  investment.  Thus,  as  indicated 
in  its  submissions,  Brecoflex  performs 
only  secondary  operations  in  its  U.S. 
facility,  all  of  which  fall  within  the 
fourth  stage  of  the  belt  manufacturing 
process  as  described  in  the  ITC  Report, 
i.e.,  finishing  and  packaging.  BrecoHex 
also  markets  and  services  the  imported 
roll  stock  it  sells  in  the  United  States. 

Based  on  the  above  analysis  and  the 
information  submitted  by  Brecoflex,  the 
Department  determines  that  Brecoflex  is 
not  a  domestic  producer  of  industrial 
belts  and,  therefore,  is  not  an  interested 
party  within  the  meaning  of  19  CFR 
353.2(k)(3)  entitled  to  file  a  request  for 
a  circumvention  inquiry.  As  such,  the 
Department  determines  that  Brecoflex 
does  not  have  standing  to  file  a  request 
for  a  circumvention  inquiry  against 
Mectrol. 

Conclusion 

Because  Brecoflex  Corporation  is  not 
a  producer  of  industrial  power  belts  in 
the  United  States  and,  therefore,  does 
not  have  standing  under  19  CFR 
353. 2(k)  to  file  a  request  for  a 
circumvention  inquiry  with  regard  to 
the  antidumping  duty  order  on 
industrial  belts  and  components  and 
parts  thereof,  whether  cured  or  uncured, 


from  Japan,  the  Department  hereby 
terminates  this  circumvention  inquiry-. 

Dated:  April  27,  1994. 
Susan  G.  Essemian, 
Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  94-10986  Filed  5-5-94;  8:45  ami 
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[A-201-504] 

Porcelain-On-Steel  Cooking  Ware 
From  Mexico;  Amendment  to  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  International  Trade 

Administration/Import  Administration 

Commerce. 

ACTION:  Notice  of  Amendment  to  Final 

Results  of  Antidumping  Duty 

Administrative  Review. 

summary:  On  August  16, 1993,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (58  FR  43327)  the  final  results 
of  its  administrative  review  of  the 
antidumping  duty  order  on  porcelain- 
on-steel  cooking  ware  from  Mexico. 
Based  on  corrections  of  clerical  errors, 
we  have  changed  the  margins  for  one 
company  and  are  now  amending  the 
final  results. 

EFFECTIVE  DATE:  May  6.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorenza  Olivas  or  Rick  Herring.  Office 
of  Countervailing  CompHance. 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  Telephone: 
(202) 482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  16.  1993.  the  Department 
published  the  final  resuhs  of  its 
administrative  review  of  the 
antidumping  duty  order  on  porcelain- 
on-steel  cooking  ware  from  Mexico  (58 
FR  43327).  The  review  covered  the 
period  December  1.  1989  through 
November  30.  1990. 

On  August  24,  1993,  we  received  a 
letter  from  counsel  for  CINSA,  S.A., 
alleging  that  the  Department  had  made 
ministerial  errors.  Petitioner  submitted 
rebuttals  to  respondents  comments  on 
September  1.  1993.  On  December  23, 
1993.  we  determined  that  ministerial 
errors  were  made.  (See  Memorandum  to 
Joseph  A.  Spetrini  dated  December  23. 
1993;  Corrections  of  Alleged  Clerical/ 
Ministerial  Errors  in  Antidumping  Duty 
Administrative  Review.)  Although  these 
final  results  are  the  subject  of  litigation 
before  the  Court  of  International  Trade 


(the  Court),  by  order  dated  March  31. 
1994.  the  Court  granted  the  Department 
leave  to  correct  these  errors. 

Amended  Final  Results  of  Review 

After  reviewing  all  comments,  we 
have  corrected  t)ie  errors  where 
appropriate. 

We  corrected  the  double  counting  of 
CINSA's  freight  expenses  for  U.S.  sales 
by  deducting  otvly  the  U.S.  dollar  factor 
amount,  instead  of  both  the  dollar  and 
pesos  amounts,  from  U.S.  prices  to 
arrive  at  the  net  price  used  in  our  price- 
to-price  comparisons.   - 

We  recalculated  the  brokerage  charges 
on  U.S.  sales  ai>d  used  the  correct 
brokerage  expense  factor  to  derive  total 
brokerage  charges. 

We  made  an  additional  correction.  We 
recalculated  the  home  market  sales 
price  used  in  our  determination  of  sales 
l)elow  cost  by  adding  the  value  added 
tax  to  the  home  market  price  as  stated 
in  our  notice  of  final  results. 

For  further  discussion  of  the 
Department's  positions  on  the  above 
corrections,  see  Memorandum  to  Joseph 
A.  Spetrini  dated  December  23.  1993; 
Corrections  of  Alleged  Clerical/ 
Ministerial  Errors  in  Antidumping  Duty 
Administrative  Review. 

As  a  result  of  our  corrections  of 
clerical  errors,  we  determine  the  margin 
for  CINSA.  S.A..  to  be  6.71  percent. 

Based  on  this  rate,  the  Department 
will  instruct  the  Customs  Service  to 
collect  cash  deposits  of  estimated 
antidumping  duties  and  to  assess 
antidumping  duties  on  all  appropriate    . 
entries  in  accordance  with  the 
procedures  discussed  in  the  final  results 
of  this  review  (58  FR  43327).  These 
deposit  requirements,  when  imposed, 
shall  remain  ia  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  the  review  period.  Failure 
to  comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  is  in  accordance  with 
sections  751(f)  of  the  Tariff  Act  of  1930. 
as  amended  (19  U.S.C.  1675(f))  and  19 
CFR  353.28(c). 
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Dated:  .\pril  30,  1994. 

Siisan  G.  Esserraan, 

Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  94-10990  Filed  5-5-94;  8:45  am) 
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International  Trade  Administration, 
Commerce 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  application. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration.  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
application  and  requests  comments 
relevant  to  whether  the  Certificate 
-  should  be  issued. 

FOR  FURTHER  INFORMATION  CONTACT:  W, 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration.  202-482-5131. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued 
An  original  and  five  (5)  copies  should 
be  submitted  no  later  than  20  days  aftei 
the  date  of  this  notice  to;  Office  of 
Export  Trading  Company  Affairs. 
International  Trade  Administration, 
Department  of  Commerce,  room  1800H. 
Washington.  DC  20230. 

Information  submitted  by  any  person 
is  exempt  from  disclosure  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  94- 
00004."  A  summary  of  the  application 
follows. 


Summary  of  the  Application 

Applicant:  Allegheny  Highland 
Hardwoods,  Inc.,  6495  Webster  Road. 
Portland.  New  York  14769,  Contact: 
Jerry  R.  Miller.  Telephone;  716-792- 
9482. 

Application  No.:  94-00004 

Date  Deemed  Submitted:  .April  22.  1994. 

Members  (in  addition  to  applicant): 
Pomeroy  Lumber.  Inc.,  Nineveh,  NY; 
Wright's  Hardwood  Inc.,  Fredonia, 
NY;  J. A.  Yansick  Lumber  Co.,  Inc., 
Arcade,  NY;  C.A.  Elliott  Lumber  Co.. 
Inc..  Roulette  PA;  Lewis  and 
Hockenberry.  Inc.,  Emporium.  PA, 
Whitesville  Wood  Products  Co..  Inc.. 
Whitesville.  NY;  Aurora  Woodworks. 
Ltd..  Buffalo.  NY;  and  Peter  DeVivi 
Productions,  Inc.,  Waterloo,  NY. 
Allegheny  Highland  Hardwoods,  Inc. 

("AHH")  seeks  a  Certificate  to  cover  the 

following  specific  Export  Trade,  Ex-port 

Markets,  and  Export  Trade  Activities 

and  Methods  of  Operations. 

Export  Trade 

1.  Products 

Forest  products,  including  but  not 
limited  to,  hardwood  lumber,  S4S 
Dimension,  solid  squares,  laminated 
squares,  furniture  blanks,  moulding, 
flooring,  dowels,  and  panels,  but 
excluding  paper,  cardboard, 
containcrboard.  and  similar  products. 

2.  Export  Trade  Facilitation  Services  (as 
They  Relate  to  the  Export  of  Products 
and  Senices) 

Export  Trade  Facilitation  Ser\ices 
including  professional  services  in  the 
areas  of  government  relations,  foreign 
trade  and  business  protocol,  marketing, 
marketing  research,  negotiations, 
shipping,  export  management, 
documentation,  insurance  and 
financing. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  American  Samoa.  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

To  engage  in  Export  Trade  in  the 
Export  Markets,  as  an  Export 
Intermediary,  AHH.  Inc.  and/or  its 
Members  may: 

1.  Enter  into  exclusive  or  non- 
exclusive agreements  wherein  AHH 
agrees  to  act  as  the  Members'  Export 
Intermediary.  Exclusive  agreements  are 
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those  wherein  AHH  agrees  not  to 
represent  entities  other  than  the 
Members  in  the  sale  of  Products  and 
provision  of  Export  Trade  Facilitation 
Services  in  any  Export  Market. 

2. Meet  to  negotiate  and  agree  on  the 
terms  of  participation  in  each  bid. 
invitation,  or  request  to  bid,  or  other 
sales  opportunity  in  any  Export  Market, 
including,  but  not  limited  to.  the  price 
at  which  a  Member  will  sell  its  Products 
for  export,  and  the  quantity  of  Products 
each  Member  will  commit  to  the  foreign 
sale  or  bid  opportunitv. 

During  the  course  of  such  meetings, 
the  following  information  may  be 
exchanged: 

a.  Information  that  is  generally 
available  to  the  public. 

b.  Information  that  is  specific  to  a 
particular  Export  Market,  including  but 
not  limited  to,  reports  and  forecasts  of 
sales,  prices,  terms,  customer  needs, 
selling  strategies,  and  product 
specifications. 

c.  Information  on  expenses  specific  to 
exporting  to  a  particular  Export  Market, 
including,  but  not  limited  to,  ocean 
freight  to  the  terminal  or  port,  terminal 
or  port  storage,  wharfage  and  handling 
charges,  insurance,  agents' 
commissions,  export  sales 
documentation  and  ser\'ice,  and  export 
sales  financing. 

d.  Information  on  U.S.  and  foreign 
legislation  and  regulations  affecting 
sales  to  a  particular  Export  Market. 

8.  Information  on  AHH's  activities  in 
the  Export  Markets,  including,  but  not 
limited  to,  customer  complaints  and 
quality  problems,  visits  by  foreign 
customers,  and  reports  by  foreign  sales 
representatives. 

f.  Information  on  each  Member's 
ability  to  supply  Products  in  a  timely 
fashion  pursuant  to  a  specific  export 
order. 

3.  AHH  may  enter  into  exclusive  or 
non-exclusive  agreements  with  other 
Export  Intermediaries  for  the  sale  of 
Products  in  the  Export  Markets. 
Exclusive  agreements  are  those  wherein 
the  Export  Intermediary  agrees  to 
represent  only  AHH  and/or  its  Members 
in  the  sale  of  Products  and  to  provide 
Export  Trade  Facilitation  Services  only 
to  AHH  and/or  its  Members. 

4.  AHH  may  enter  into  exclusive 
agreements  with  foreign  customers  of 
Products  offered  by  AHH  whereby  the 
customer  agrees  not  to  purchase 
Products  from  entities  other  than  AHH. 

5.  Either  with  AHH's  Members  and/or 
Export  Intermediaries  with  which  AHH 
has  entered  into  agreements  pursuant  to 
paragraph  3  above,  AHH  may  discuss 
and  agree  on  export  prices  to  be  charged 
by  AHH.  AHH's  Members,  or  Export 
Intermediaries. 


6.  AHH  may  Hmit  its  membership. 

7.  AHH  may  publish  and  distribute  a 
list  of  export  prices  for  Products  to  be 
charged  by  AHH,  AHH's  Members,  and 
Export  Intermediaries  with  which  AHH 
has  entered  into  agreements  pursuant  to 
pcuagraph  3  above. 

8.  AHH  may  allocate  orders  for  export 
sales,  and  divide  profits  from  such  sales 
among  AHH's  Members  as  provided  in 
the  membership  agreement  between 
AHH  and  AHH's  Members. 

9.  AHH  and/or  AHH's  Members  may 
forward  to  the  appropriate  individual 
Member  requests  for  information 
received  from  a  foreign  government  or 
the  foreign  government's  agent 
{including  private  pre-shipment 
inspection  firms)  concerning  that 
Member's  domestic  or  export  activities 
(including  prices  and/or  costs);  and  if 
such  individual  Member  elects  to 
respond,  the  Member  shall  respond 
directly  to  the  requesting  foreign 
government  or  the  foreign  government's 
agent  with  respect  to  such  information. 

Definitions 

1.  Export  Intermediary  means  a 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

2.  Member  means  a  person  who  has  a 
membership  in  Allegheny  Highland 
Hardwoods.  Inc.  and  who  has  been 
certified  as  a  "Member"  within  the 
meaning  of  §  325.2(1)  of  the  Regulations. 

Dated:  May  2.  1994. 
W.  Dawn  Busby, 

Director,  Office  of  Export  Trading  Company 
Affairs. 
IFR  Doc.  94-10893  Filed  5-5-94;  8:45  air) 

BILLING  CODE  3S10-OR-P 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  301),  we 
invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
Subsections  301.5(a)(3)  and  (4)  of  the 
regulations  and  be  filed  williin  20  days 
with  the  Statutory  Import  Programs 
Staff,  U.S.  Department  of  Commerce, 
Washington,  DC.  20230.  Applications 
may  be  examined  between  8:30  A.M. 
and  5:00  P.M.  in  Room  4211,  U.S. 


Dejsartment  of  Commerce.  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  DC. 

Docket  Number:  94-045.  Applicant: 
University  of  Wisconsin.  1500  Johnson 
Dr.,  #1109,  Madison,  WI  53706. 
Instrument:  Complele  Rcfiection  High 
Energy  Electron  Diffraction  System. 
Manufacturer:  Staib  Instrumente, 
Germany.  Intended  Use:  The  instrument 
will  be  used  to  study  the  electron 
diffraction  pattern  from  the  growth 
surface  during  the  deposition  of 
semiconductor  materials  in  vacuum 
systems.  Application  Accepted  by 
Commissioner  of  Customs:  .^pril  1 1 , 
1994. 

Docket  Number:  94-046.  Applicant: 
North  Carolina  State  University. 
Campus  Box  7212.  Raleigh.  NC  27695- 
7212.  Instrument:  Submersible  Profiling 
Spectroradiometer  and  High  Resolution 
In-water  Deck  Cell.  Manufacturer: 
Satlantic  Inc.,  Canada.  Intended  Use: 
The  instrument  will  be  used  to  provide 
sea  surface  reflectance  measurcnents  to 
act  as  ground  truth  for  the  SeaWIFS 
satellite  ocean  color  sensor.  The 
collected  data  will  be  used  to  support 
the  development  of  algorithms  for 
phytoplankton  biomass  and 
productivity.  In  addition,  the 
instrument  will  be  used  for  training 
graduate  students  interested  in  remote 
sensing  techniques.  Application 
Accepted  by  Commissioner  of  Customs: 
April  12,  1994. 

Docket  Number:  94-047.  Applicant: 
University  of  South  Dakota,  414  E.  Clark 
Street,  Vermillion,  SD  57069. 
Instrument:  Rapid  Kinetics  Accessory. 
Manufacturer:  Hi-Tech  Scientific. 
United  Kingdom.  Intended  Use:  The 
instrument  and  accompanying 
accessories  will  be  used  in  conjunction 
with  a  UV-visible  spectrophotometer  to 
monitor  the  rates  of  chemical  reactions 
with  half-lives  in  the  range  of  about  5 
seconds  to  10  milliseconds.  Application 
Accepted  by  Commissioner  of  Customs: 
April  12,  1994. 

Docket  Number:  94-049.  Applicant: 
Mayo  Foundation,  200  1st  Street.  SW. 
Rochester,  MN  55905.  Instrument:  Mass 
Spectrometer  with  Combined  Gas 
Chromatograph/Combustion  Interface, 
Model  Delta  S.  Manufacturer:  Finnigan 
MAT,  Germany.  Intended  Use:  The 
instrument  will  be  used  primarily  to 
measure  the  enrichment  of  stable 
isotope  labelled  amino  acids  such  as 
leucine  and  phenylalanine, 
incorporated  into  isolated  muscle 
protein  (e.g.  myosin),  skeletal  muscle 
protein,  plasma  proteins  (e.g.  albumin, 
fibrinogen  apo-lipoproteins)  and  the 
uptake  of  the  labelled  species  into  other 
plasma  amino  acids.  Application 
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Accepted  by  Commissioner  of  Customs: 
April  12.  1994. 

Docket  Number:  94-050.  Applicant: 
Wayne  State  University,  540  E.  Canfield 
Avenue,  Detroit.  MI  48201.  Instrument: 
Electron  Microscope.  Model  JFM-1010. 
Manufacturer:  JEOL  Ltd.,  Japan. 
Intended  Use:  The  instrument  will  be 
used  for  studies  of  ocular  and  neuronal 
tissues  (cornea,  retina,  lens)  with  tlie 
objective  of  defining  pathogenesis  of 
bacteria!  ocular  disease;  retinal 
neiirotransmissidn;  visual  system 
connectivity;  cat^ractogenesis;  and 
prop'^rties  of  ocujar  basement 
membrane.  Application  Accepted  by 
Commissioner  of  (Customs:  April  12. 
1994.  I 

Camcla  Woods 

Acting  Dirciior.  Stc  tiitory-  Import  Programs 
Staff 

IrR  D-x;.  04-10987  Ifiled  3-5-94:  n:4.S  a.^l| 

BILUNG  CODE  351 0-OS-^ 


Minority  Business  Development 
Agency 


Buciness  Development  Center 
Applications:  State  of  Connecticut 
(Sei-vice  Area) 

AGENCY:  Minoritji  |3usiness 
Dovclopment  Agt  icy.  Commerce. 
action:  Notice.      | 

SU.MMARV:  In  accordance  with  Executive 
Ordor  11625.  and  \s  U.S.C.  1512.  the 
Minority  Busines;!Dovelopir.ent  Agency 
(MBDA)  is  solicit  fig  competitive 
applications  unde  r  its  Minority 
Business  Development  Center  (MBDC) 
program.  The  total  cost  of  pc-fomianco 
for  the  first  budget; period  (12  months) 
from  September  1.  1994  to  August  31. 
1995  is  estimated  at  $222,196.  The  total 
Federal  Amount  is  $188,867  and  is 
composed  of  $18^  J2bO  plus  the  Audit 
Ft^e  Amount  of  $4,607.  The  application 
must  include  a  mi  aimi:m  cost-share  of 
15%  (S33.329)  of  the  total  project  cost 
thiongh  non-Fedejral  contributions. 
Cost-sharing  conli  ibutions  may  be  in  the 
form  of  cash  confi  ibutions.  client  fees, 
in-kind  contributians  or  combinations 
thereof.  The  MBDC  will  operate  in  the 
State  of  Connectidut  geographic  service 
area.  ; 

The  funding  insthiment  for  the  MBDC 


uii!  be  a  cooperat 


ve  agreement. 


Competition  is  op?n  to  individuals, 
non-profit  and  for  profit  organizations, 
state,  and  local  goiT2mmenis.  American 
Indian  tribes  and  4'ducali>)nnl 
institutions. 

The  MBDC  Frog  nam.  provides  business 
development  servqes  to  the  minority 
business  commun  (y  to  help  estabiish 
and  maintain  viab  ^  minority 


businesses.  To  this  end.  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  to  offer  a  full  range  of 
management  and  technical  assistance  to 
minority  entrepreneurs;  and  to  serve  as 
a  conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  bo  evaluated  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  spctifically. 
the  special  needs  of  minority 
businesses,  individuals  aiid 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  perfo.nning  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points). 

An  application  must  receive  at  lead! 
70%  of  the  points  assigned  to  each 
evaluation  criteria  category  to  bo 
considered  programmatically  acctptab'e 
and  responsive.  ThoSe  applir^.tions 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Diiector  of  MBDA.  Final  award 
selections  shall  be  basrrd  on  the  number 
of  points  received,  the  demonstrated 
responsibility  cf  tiie  applicant,  and  the 
determination  of  those  most  likelv  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
perfonnance  under  prior  F'ederal 
Awards  may  result  in  an  application  n<jt 
being  considered  for  award.  The 
applicant  with  the  highest  point  score 
will  not  necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribu'e 
at  least  15%  of  the  total  project  cost 
th:ough  non  Federal  contributions.  To 
assist  them  in  this  effort.  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (MftTA)  rondon:d 
Based  on  a  standard  rate  of  $50  per 
hour.  MBDCs  v.iil  charge  client  fees  at 
20%  of  the  total  cost  for  firms  with  gross 
sales  of  S500.000  or  less,  and  35%  of  the 
total  cost  for  firms  with  gross  sales  of 
over  S500.000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  lor 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  the 
MBDCs  performance,  the  availability  of 
fu.nds  and  Agency  priorities. 
DATES:  The  closing  date  for  applications 
is  June  10.  1994.  Applications  nnist  be 
postmarked  on  or  before  June  10.  1994 
The  mailing  address  for  submission  is 


ADDRESSES:  New  York  Regional  Office. 
Minority  Business  Development 
Agency.  Jacob  K.  Javits  Federal 
Building,  room-3720.  New  York.  New 
York  10278.  (Area  Code  &  Telephone 
Number):  (212)  264-3262. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  R.  Fuller.  Acting  Regitmal 
Director.  New  York  Office  at  (212)  264- 
3262. 

SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  Jime  of  this 
award  is  120  days.  E.xccutive  order 
12372.  "Intergovernmental  Review  of 
Federal  Programs."  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  tliis 
project  have  been  approved  by  the; 
Office  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control 
number  0640-0006.  Questions 
concerning  tlie  preceding  information 
can  be  answered  by  the  contract  person 
indicated  above,  and  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
dddn>ss. 

Pre  Award  Cu^ts — Appli.:d:Us  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  thry 
do  so  SLJi'ly  at  their  own  risk  of  !iut 
being  reimbursed  by  the  Gtivcrnment. 
Notv%it.hstanding  any  verbal  assurance 
thai  da  applicant  may  have  received, 
tliore  is  no  obligation  on  the  part  of  the 
Deparlmert  of  Commerce  to  cover  prr»- 
award  costs.  Awards  under  this  program 
shall  be  subject  to  all  Federal  laws,  and 
Federal  and  Departmental  regulations, 
policies,  and  procedurt>s  applicable  to 
Federal  financial  assistance  awards. 

Ourstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  .made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  establi:  h?d  and 
at  Toast  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

.\'ame  Cbfcl<  Po/;cy— All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
chetks  are  intended  to  reveal  if  any  kev 
individuals  associated  with  the 
applicant  have  been  con^'icted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  ro.Hect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  any  time 
before  the  date  of  completion  whenever 
it  is  determined  that  the  award  recipient 
has  failed  to  comply  with  the  conditions 
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of  the  grant/cooperative  agreement. 
Examples  of  some  the  conditions  which 
can  cause  termination  are  failure  to 
meet  cost-sharing  requirements; 
unsatisfactory  performance  of  the  MBDC 
work  requirements;  and  reporting 
inaccurate  or  inflated  claims  of  client 
assistance.  Such  inaccurate  or  inflated 
claims  may  be  deemed  illegal  and 
punishable  by  law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  pimishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primcry  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CI>-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  part  26,  section 
105)  are  subject  to  15  CFR  part  26. 
Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  26,  section  605) 
are  subject  to  15  CFR  part  26,  Subpail 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  part  28,  section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and    " 
contracts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  Appendix  B. 

Lower  Tier  Certifications— ^-Recipienis 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 


should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

11.800    Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  May  2,  1994. 
WiUiam  R.  Fuller, 
Acting  Regional  Direi-toT.  Sew  York. 
|FR  Doc.  94-10910  Filed  5-5-94;  845  am] 

BILLINO  CODE  3S1(V-21-M 


National  Institute  of  Standards  and 
Technolocy 

Prospective  Grant  of  Exclusive  Patent 
License 

AQENCY:  National  Institute  of  Standards 
and  Technology  Commerce. 
ACTION:  Notice  of  prospective  grant  of 
exclusive  patient  license. 

SUMMARY:  This  is  a  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institute 
of  Standards  and  Technology  ("NIST"), 
U.S.  Department  of  Commerce,  is 
contemplating  the  g.-'ant  of  a  field  of  use 
exclusive  license  in  the  United  States  to 
practice  the  invention  embodied  in  U.S. 
Patent  5,274,545,  titled,  "Device  and 
Method  for  Providing  Accurate  Time 
and.'or  Frequency"  to  Space  Time, 
having  a  place  of  business  in  Columbus, 
Ohio.  The  patent  rights  in  this  invention 
have  been  assigned  to  the  United  States 
of  America. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  E.  Mattson,  National  Institute  of 
Standards  and  Technology,  Technology 
Development  and  Small  Business 
Program,  building  221,  room  B-256, 
Gaithersburg,  MD  20899. 
SUPPLEMENTARY  INFORMATION:  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  Notice,  NIST  receives  written 
evidence  and  argument  which  establish 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

U.S.  Patent  5,274.545  relates  to  a 
device  and  method  for  providing  an 
accurate  output  from  a  unit,  such  as  an 
oscillator  and/or  clock  providing  an 
output  indicative  of  frequency  and/or 
time. 

The  availability  of  the  invention  for 
licensing  was  published  in  the  Federal 
Register,  Vol.  59,  No.  45  (March  8. 


1994).  A  copy  of  the  patent  may  be 
obtained  from  NIST  at  the  foregoing 
address. 

Dated:  April  29, 1994. 
Samuel  Kramer, 

Associate  Director 

[PR  Doc.  94-10930  Filed  5-5-94;  8:45  ami 

BILUNG  CODE  3510-1I-M 


National  Oceanic  and  Atmospheric 
Adnrtlnistration 

[I.D.  04C49<tB] 

Sea  Turtle  Conservation;  Shrimp 
Trawling  Requirements 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement; 

request  for  scoping  comments. 

SUMMARY:  NMFS  announces  its 
intention  to  prepare  a  proposed  rule 
pursuant  to  the  Endangered  Species  Act 
(ESA)  that  would  amend  NMFS' 
regulations  relating  to  endangered  and 
threatened  species  of  sea  turtles.  The 
purpose  of  this  notice  is  to  alert  the 
interested  public  of  the  commencement 
of  a  scoping  process  and  to  pro\ide  for 
public  participation  in  the  preparation 
of  the  environmental  impact  statement 
(EIS)  es  required  by  the  National 
Environmental  Protection  Act  (NEP.^). 
DATES:  Written  comments  will  be 
accepted  by  NMFS  until  June  6,  1994. 
ADDRESSES:  Written  comments  on  this 
notice  should  be  addressed  to  William 
W.  Fox,  Jr.,  Ph.D.,  Director,  Office  of 
Protected  Resources.  NMFS,  1335  East- 
U'est  Highwav,  Silver  Spring,  MD. 
20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Williams.  Acting  Chief,  Endangered 
Species  Division,  (301)  713-2319;  Doug 
Beach,  Protected  Species  Program 
Coordinator,  NMFS  .Northeast  Regional 
Office,  (508)  281-9254;  or  Charies  A. 
Oravetz,  Chief,  Protected  Species 
Program.  NMFS  Southeast  Regional 
Office,  (813)893-3366. 

SUPPLEMENTARY  INFORMATION: 

Background 

All  sea  turtles  that  occur  in  U.S. 
waters  are  listed  as  either  endangered  or 
threatened  under  the  ESA.  Kemp's 
rid  ley  [Lepidochelys  kempii], 
leatherback  (Dermochelys  coriacea]  and 
hawksbill  (Eretmochelys  imbricate) 
turtles  are  listed  as  endangered. 
Loggerhead  (Caretta  caretta).  green 
[Chelonia  mydas]  and  olive  ridley 


(Lepidochelys  nlivncea)  turtles  are  listed 
as  threatened,  except  for  breeding 
populations  of  green  turtles  in  Florida 
and  on  the  Pacific  coast  of  Mexico,  and 
the  breeding  population  of  olive  ridley 
turtles  on  the  Pacific  coast  of  Mexico,' 
which  are  listed  as  endangered. 

in  1990,  the  National  Academy  of 
Sciences  (NAS)  completed  a  review  of 
the  biology  of  soa  turtles,  and  the  causes 
and  significance  of  their  decline.  The 
NAS  concluded  th^t  incidental  capture 
in  shrimp  trawls  wiithout  turtle  excluder 
devices  (TED*)  is  b/  far  the  leading 
cause  of  human-ini^uced  mortality  to 
sea  turtles  at  sea,  but  collectively,  the 
activities  in  the  noft-shrimp  fisheries 
constitute  the  secotd  largest  source  of 
mortality.  The  stucty  identified  finfish 
trawls,  seine  nets,  pompano  gillnets, 
and  various  passiv^  fishing  gear  such  as 
sink  gilinets,  weirs;  traps  and  longlines 
as  potential  source;  of  mortality  to  sea 
tiiriles.  ' 

NMP\S  is  cor.sidering  sea  turtle 
conservation  measures  addressing 
incidental  takings  in  non-shrimp 
fisheries.  NMFS  is  considering  many 
options,  including:  (1)  Requiring  the  use 
of  nets  equipped  with  NMFS-approved 
turtle  e.xcluder  devices  (TEDs)  at  certain 
times  of  the  year  by  non-shrimp  bottom 
trawl  fishing  vesseljs  fishing  in  waters  of 
Delaware  through  Texas,  to  protect 
threatened  and  endangered  sea  turtles; 
(2)  establishing  a  mandatory  obser\er 
requirement  in  all  fisheries  that  may 
take  sea  turtles  incidental  to  Cshii:g 
operations;  and  (3)  providing  a 
mechanism  to  allow  NMFS  to  respond 
quickly  to  emergency  situations  th.at 
threaten  listed  sea  turtles.  Through 
these  management  actions,  NMFS 
intends  to  protect  etidangered  and 
threatened  sea  turtl(!6  in  a  manner  that 
is  compatible  with  commercial  fishing 
operations.  NMFS  intends  to  solicit 
further  public  com.Tients  and  to  hold 
public  hearings  during  the  rulemaking 
process 
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TED-Use  Require  i  lenl 

regulations,  most 


Under  the  currenl 
shrimp  trawlers  arcjnequired  to  use 
TEDs  in  inshore  and  offshore  waters 
from  North  Caroling  through  Texas. 
Other  bottom-trawl  vessels  using 
essentially  the  same  equipment  are  not 
required  to  use  TEDs,  despite  operating 
in  areas  with  turtles.  NMFS  has 
determined  that  non-shrimp  bottom 
trawlers,  such  as  summer  flounder 
bottom  trawlers,  are  as  likely  to  capture 
and  drown  sea  turtles  as  are  shrimp 
trawlers.  Through  an  interim  rule  (58  FR 
48797,  September  20.  1993).  N'MFS 
currently  requires  the  summer  flounder 
fishery  to  use  TEDs  in  the  waters  off 
North  Carolina  and  southern  Virginia. 


Turtle  stranding  and  observation  data 
suggest  that  turtles  are  found  year-round 
off  portions  of  North  CaroUna,  in  the 
waters  of  Virginia  and  Maryland  from 
May  through  December,  and  in  New 
York  coastal  bays  from  July  through 
October.  Information  on  turtle 
occurrence  and  capture  is  limited  for 
areas  north  of  Delaware  Bay.  However, 
NMFS  is  collecting  data  on  the  possible 
incidental  take  of  turtles  in  the  North 
Atlantic. 

NMFS  is  considering  requiring  bottom 
trawlers  operating  in  offshore  waters 
south  of  Cape  May,  NJ,  to.use  TEDs,  and 
is  collecting  information  regarding 
when  and  where  bottom  trawlers 
interact  with  sea  turtles.  NMFS  requests 
comments  on  bottom  trawl  gear  and 
fisheries  that  may  capture  sea  turtles. 

2.  Mandatory  Observer  Coverage 

Under  the  current  regulations  (50  CFR 
227.72),  NMFS  must  propose  a 
temporary  rule  in  order  to  require 
mandatory  observer  coverage  in  any 
non-shrimp  fishery  that  may  take  sea 
turtles. 

Non-shrimp  fisheries  using  longlines, 
bottom  trawls,  gillnets,  pound  nets  and 
traps  are  suspected  to  be  major  causes 
of  sea  turtle  mortality  at  .sea.  The  N.^S 
recommended  that  NMFS  conduct  a 
comprehensive  observer-based 
assessment  of  incidental  capture  of  sea 
turtles  in  non-shrimp  fisheries. 

NMFS  is  considering  establishing  a 
mandatory  observer  requirement  in 
those  fisheries  that  are  not  already 
required  to  carrj'  observers  upon  NMFS 
request.  The  observer  system  would 
require  NMFS  to  publish  a  finding  that 
a  specific  fishery  is  believed  to  be  taking 
sea  turtles.  This  finding  would  notify 
the  fishery  that  the  Regional  Director 
may  require  observers  at  any  time,  and 
will  notify  vessel  owners  by  personal 
communication.  An  observer 
requirement  might  also  include  a 
registration  requirement,  obser\'er 
access  requirement  and  observer 
treatment  standards. 

3.  Emergency  Response  Framework 

Under  the  current  regulations  (50  CFR 
227.72),  NMFS  cannot  take  timely 
action  during  emergencies  that  result  in 
mass  turtle  strandings  Unpredictable 
situations,  despite  compliance  with 
current  regulations,  may  require 
immediate  sea  turtle  conservation 
measures  that  cannot  wait  for  lengthy 
agency  and  pubHc  review.  Emergency 
rulemaking  can  take  2  weeks  to  2 
months  to  implement,  depending  on  the 
required  measures  and  complexity  of 
the  rule. 

NMFS  is  considering  the 
establishment  of  framework  measures  to 


respond  to  specific  sea  turtle 
emergencies.  For  example,  if  NMFS 
determines  that  high  concentrations  of 
small  juvenile  turtles  that  are  not 
excluded  by  standard  TEDs  are 
occurring  with  fishing  acti\'ity,  it  may 
notify  the  fishery  (through  the  Federal 
Register  and  various  media)  of 
immediate  conservation  measures  such 
as  gear  modification,  observers,  or  area 
closures.  Because  the  industry  will  have 
been  notified  in  advance  through 
nilemaking  that  specific  emergency 
measures  may  be  required  for  specific 
purposes,  delayed  effectiveness  and 
prior  notice  would  not  be  required. 
Emergency  conservation  measures  could 
be  in  effect  for  up  to  30  days. 

(.\uthority:  42  U.S.C.  4332  et  seq  ;  16  U.S  C. 
1531  et  seq.) 

Dated:  April  28,  1994. 

William  W.  Fox,  Ir.. 

Director.  Office  of  Protected  Resources. 

.\ationcl  Marine  Fisheries  Ser\  ice. 

IFR  Doc.  94-10962  Filed  5-5-94;  8:45  am| 

BILLING  CODE  3510-22-P 


(I.D.  042294D] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Serv  ice  (.NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  public  display 
permit  no.  915. 

SUMMARY:  Notice  is  hereby  given  that 
Film  Animals,  Inc.  (Birds  &  Animals 
Unlimited),  1000  Universal  Plaza, 
Orlando,  FL  32819,  has  been  issued  a 
permit  for  public  display  purposes. 
ADDRESSES:  The  permit  "is  available  for 
review  by  appointment  in  the  following 
offices; 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  rm.  13130,  Silver  Spring,  MD 
20910  (301)  713-2289; 

Director,  Northeast  Region,  NMFS, 
NOAA,  One  Blackburn  Drive, 
Gloucester,  MA  01930  (508)  281-9300); 

Director,  Southeast  Region,  NMFS, 
NOAA,  9721  Executive  Center  Dr.,  St. 
Petersburg.  FL  33702-3432; 

Director,  Southwest  Region,  NMFS, 
NOAA,  501  West  Ocean  Blvd..  Suite 
4200,  Long  Beach,  CA  90802  (310) 
9800-4016; and 

Director,  Northwest  Region,  NMFS, 
NOAA.  7600  Sand  Point  Way.  NE,  BLN 
C15700,  Seattle.  WA  98115  (206)  52&- 
6150). 

SUPPLEMENTARY  INFORMATION:  On 
Thursday,  )uly  8,  1993,  notice  was 
published  in  the  Federal  Register  (58 
FR  36655)  that  an  application  (P530)  has 
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been  filed  by  Birds  and  Animals 
Unlimited,  Universal  Studios  Florida, 
1000  Universal  Plaza.  Orlando.  FL 
32837.  A  public  display  permit  was 
requested  to  obtain  the  care  and  custody 
of  two  California  sea  lions  [Zaiopbus 
californianus).  The  requested  permit  has 
been  issued  subject  to  ll\e  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361  et seq),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  21C).  and  the  conditions  hereinafter 
set  out. 

Dated:  April  28,  1994. 
WiUiatn  W.  Fox.  Jr.,  PhD. 

Director,  Office  of  Protected  Resources, 

National  Marine  Fisheries  Sen-ice. 

IFR  Doc.  94-10912  Filed  5-5-94;  8:45  am) 

BILLING  CODE  3S10~22-F 


C0M?«1irTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurenient  List;  Proposed  Addition 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  addition  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
a  commodity  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  June  6, 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  suite  403, 
1735  Jefferson  Davis  Highway. 
Arhngton.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
action. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
othenvise  indicated)  will  be  required  to 
procure  the  commodity  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 


The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  Requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javils-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  fur  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Ct  mmenters  should  identifj'  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodity  has  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agency  listed: 
Disk.  Flexible 

7045-01-283-4362 
(15%  of  the  Government  requirement) 
NPA:  North  Central  Sight  Services.  Inc., 

VViUiamsport,  Pennsylvania 
Beverly  L.  Milkman, 
Executiiv  Director. 
IFR  Doc.  94-10979  Filed  5-5-94.  8  45  am] 

BlLLINa  CODE  6820-43-P 


Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to  and 
deletions  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  commodities  and  a  service 
previously  furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  June  6, 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crjstal  Square  3,  suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 


an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
othen^■ise  indicated)  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  w  ill 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  resuh  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  ser\ices  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodity  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulator)' 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
ser\'ices  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodity  and 
ser\  ices  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodity 

Snowshoes,  Assault 

84?O-0O-NSH-O0O2 
(Requirements  for  the  U.S.  Marine  Corps. 
Washington.  DC) 

NP.-K:  Pride  Industries.  Bismarck.  North 
Dakota 

Sen'ices 

lanitorial/Custodial,  for  the  following 
Asheville.  North  Carolina  locations: 
Asheville  Federal  Building,  Patton 
Avenue  and  North  French  Broad 
Avenue,  Federal  Building  and  U.S. 
Courthouse,  Otis  and  Post  Streets 

NPA:  Goodwill  Industries  of  Northwest 
North  Carolina,  Inc.,  VVinston-Saleni. 
North  Carolina 

Laundry  Service,  Lodging  Colored  Linen. 
McChord  Air  Force  Base,  Washington 


NPA:  Northwest  Center  for  the  Retarded, 

Seattle,  Washington 
Mailing  Service,  U.S.  Government  Printing 

Office,  Washington,  DC 
NPA:  Virginia  Industries  for  the  Blind, 

Richmond.  Vinginia 

Deletions 

The  following  cornmodities  and  service 
have  been  proposed  for  deletion  from  the 
Procurement  List: 

Bracket,  Duct  and  Angle 

534(>-01-18(>-59i»4 

5340-00-435-6451 

5340-00-798-0897 
Retainer 

5340-00-409-8491 
Cloth,  Abrasive 

5350-00-229-3065 

5350-00-229-3068 
Clamp  Strap  FasteiKr  Assembly 

5820-00-937-9844 
Gown,  Hospital,  Patipnts  Bedshirt 

6532-01-005-6411 

6532-01-005-8412 
Medical  Packet,  Individual  Survival  Kit, 
Airman's 

6545-00-231-942t 
Table,  Office,  Steel 

7110-00-113-0507 

7110-00-113-0509 
Paper.  Teletypewriter,  Roll 

7530-00-223-7966 

7530-01-056-2900 

Service 

Food  Service  Attendant.  Seneca  Army  Depot, 
Romulus,  New  York 
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Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  94-10980  Filed  5-5-94;  8:45  am] 

BILLINQ  CODE  6820-<t3-P 

CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Foster  Grandparent  and  Senior 
Companion  Programs 

AGENCY:  Corporation  for  National  and 
Comiminity  Service. 
ACTION:  Notice  of  revision  of  income 
eligibility  levels  for  the  Foster 
Grandparent  Program  and  Senior 
Companion  Program. 


SUMMARY:  This  notice  revises  the 
schedules  of  income  eligibility  levels  for 
participation  in  the  Foster  Grandparent 
Program  (FGP)  and  Senior  Companion 
Program  (SCP),  published  in  58  FR 
13735,  March  15,  1993  and  58  FR 
40405,  July  28,  1993 

The  revised  schedules  are  based  on 
changes  in  program  regulations 
published  in  59  FR  15120,  March  31. 
1994  and  in  the  Poverty  Guidelines  from 
the  Department  of  Health  and  Human 
Services  (DHHS),  published  in  59  FR 
6277,  February  10, 1994.  The  change  in 
regulations  eliminates  the  SSI 
(Supplemental  Security  Income) 


adjustment  to  income  eligibility  used  in 
prior  years.  No  volunteer  currently 
participating  in  these  programs  shall 
become  ineUgible  as  a  result  of  this 
change  in  guidelines. 

In  accordance  with  the  revised 
program,  regulations,  the  income 
eligibility  level  for  each  State  is  125 
percent  of  the  DHHS  Poverty 
Guidelines,  except  in  those  areas 
determined  by  the  Corporation  to  be  of 
higher  cost  of  living  in  which  case  the 
guideline  shall  be  135  percent  of  the 
DHHS  Poverty  Guidelines. 

The  level  of  eligibility  is  rounded  to 
the  next  highest  multiple  of  $5.00. 

For  purposes  of  determining 
eligibility,  an  amount  not  to  exceed  15 
percent  of  the  applicable  FGP/SCP 
income  guideline  is  deductible  from 
gross  income  for  out-of-pocket  medical 
expenses  of  the  applicant,  enrollee,  or 
spouse. 

Any  person  whose  income  is  not  mora 
than  100  percent  of  the  DHHS  Poverty 
Guideline  for  her/his  specific  family 
imit  shall  be  given  special  consideration 
for  participation  in  the  Foster 
Grandparent  and  Senior  Companion 
Programs. 

Schedule  oflncome  Eligibility  Levels: 
Foster  Grandparent  and  Senior 
Companion  Programs 


1994  FGP/SCP  Income  Eligibiuty  Levels 

[Based  on  125  Percent  of  DHHS  Poverty  Guidelines) 


States 


All,  except  High  Cost  Areas,  Alaska  &  Hawaii. 


Famity  units  oJ 


One 


59,200 


Two 


$12,300 


Three 


$15,400 


Four 


18,500 


Fw  (amily  units  with  more  than  four  members,  add  S3,100  for  each  additional  member  in  all  States  except  designated  High  Cost  Areas.  Alaska 


and  Hawaii. 


1994  FGP/SCP  Income  Eugibiuty  Levels  for  High  Cost  Areas 

(Based  on  135  Percent  of  DHHS  Poverty  Guidelines] 


Area 


All,  except  Alaska,  &  Hawaii , 

Alaska  ^. 

Hawaii  :., „ 


Family  units  o( 


One 


59,940 
12,240 
11.435 


Two 


$13,285 
16.605 
15,285 


TT.'ee 


$15,635 
20,790 
19,130 


Four 


$19,980 
24,975 
22,980 


(For  family  units  with  more  than  four  members,  add:  53.350  fof  ail  areas.  $4,185  tor  Alaska,  and  53.850  for  Hawau.  for  each  additional 


ber, 


The  income  eUgibility  levels  specified 
above  are  based  on  135  percent  of  the 
DHHS  poverty  guidelines  and  are 
applicable  to  the  following  high  cost 
metropolitan  statistical  areas  and 
primary  metropolitan  statistical  areas: 


menv 


High  Cost  Areas  (Including  All 
Counties/Locations  Included  in  That 
Area  as  Defined  by  the  Office  of 
Management  and  Budget) 

AJaska 

(All  Locations) 


California 

Los  Angeles — Long  Beach 

Marin  County 

Santa  Barbara/Santa  Maria/Lompoc 

Santa  Cruz-Watsonville 

Santa  Rosa 

San  Diego 

San  Jose 

San  Francisco 
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Oakland 
Orange  County 
Ventura 

District  of  Columbia/Maryland/Virginia 

District  of  Columbia  (and  Surrounding 
Counties  in  MD.  &  VA.) 

Hawaii 

(All  Locations) 

Illinois 

Chicago 


Massachusetts 

Boston 

Salem-Gloucester 

Worcester 

New  Jersey 

Bergen-Passaic 

Middlesex/ Somerset/Hunterdon 

Monmouth/Ocoan 

Newark 

Trenton 


New  York 

Nassau/Suffolk 
New  York 
Westchester 

Pennsylvania 

Philadelphia 

The  revised  income  eligibility  levels 
presented  here  are  calculated  from  the 
base  DHHS  Poverty  Guidelines  now  in 
effect  as  follows: 


1994  DHHS  Poverty  Guidelines  for  All  States 


States 

Family  units  of 

One. 

Two 

Three 

Four 

All.  except  Alasksi/Hawail  

S7.360 
9,200 
8,470 

S9.840 
12.300 
11.320 

Si  2.320 
15.400 
14.170 

S14  800 

Alaska  

18500 

Hawaii  

17  020 

EFFECTIVE  DATE:  May  2.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rey  Tejada.  Program  Officer.  Foster 
Grandparent  Program,  Corporation  for 
National  and  Community  Service,  1100 
Vermont  Ave'nue,  N'W..  Washington.  DC 
50525  or  Telephone  (202)  60&-5000.  • 
SUPPLEMENTARY  INFORMATION:  These 
programs  are  authorized  pursuant  to 
sections  211  and  213  of  the  Domestic 
Volunteer  Service  Act  of  1973.  as 
amended.  Public  I^w  93-113,  87  Stat. 
394.  The  income  eligibility  levels  are 
determined  by  the  currently  applicable 
guidelines  published  by  DHHS  pursuant 
to  sections  652  and  673(2)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1981  which  requires  poverty  guidelines 
to  be  adjusted  for  Consumer  Price  Index 
changes. 

Dated:  April  28.  1<194 
James  Scheibel, 

Vice  President.  Corpowtnm  for  Salional  and 
Community Ser.ice,  Director,  Domestic 
Volunteer  Sen'ice  Programs 
lf"R  Doc.  94-10864  Filed  S-5-94;  8  4.5  am] 
BILLING  COCE  6050-2S-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Membership  of  the  Defense  Contract 
Audit  Agency  (DCAA)  Performance 
Review  Boards 

agency:  Defense  Contract  Audit 
Agency,  DOD. 

ACTION:  Notice  of  membership  of  the 
Defense  Contract  Audit  Agency 
Performance  Review  Boards. 

SUMMARY:  This  notice  announces  the 
appointment  of  the  members  of  the 


Performance  Review  Boards  (PRBs)  of 
the  Defense  Contract  Audit  Agency 
(DCAA).  The  publication  of  PRE 
membership  is  required  by  5  U.S.C. 
4314(c)(4).  The  Performance  Review 
Boards  provide  fair  and  impartial 
review  of  Senior  Executive  Service 
(SES)  performance  appraisals  and  make 
recommendations  to  the  Director, 
DCAA,  regarding  final  perfonnance 
ratings  and  performance  awards  for 
DCAA  SES  members. 
EFFECTIVE  DATE:  Upon  publication  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dale  R.  Collins,  Director,  Personnel  and 
Security  Division,  Defense  Contract 
Audit  Agency,  Department  of  Defense. 
Cameron  Station,  Alexandria,  Virginia 
22304-6178,  803-274-7325. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  4314(c)(4).  the 
following  are  the  names  and  titles  of  the 
executives  who  have  been  appointed  to 
serve  as  members  of  the  DCAA 
Performance  Review  Boards.  They  will 
serve  one-year  terms,  effective  upon 
publication  of  this  notice. 

Headquarters  Performance  Review 
Board 

Mr.  John  van  Santen.  Assistant  Director. 

Resources,  Defense  Contract  Audit 

Agency,  Chairperson. 
Mr.  Russell  Richards,  Assistt.nt  Director. 

Operations,  Defense  Contract  Audit 

Agency,  member. 
Mr.  Michael  Thibault,  Assistant 

Director,  Policy  and  Plans.  Defense 

Contract  Audit  Agency,  member. 

Regional  Performance  Review  Board 

Mr.  Francis  Summers,  Regional 
Director,  Northeastern,  Defense 
Contract  Audit  Agency,  Chairperson 


Mr.  William  Kraft,  Regional  Director. 

Mid-Atlantic,  Defense  Contract  .'\adit 

Agency,  member. 
Mr.  Arlin  Tueller,  Deputy  Regional 

Director,  Western,  Defense  Contrac :t 

Audit  Agency,  member. 

Dated:  May  2.  1994. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  H'-^ister  Unison 
Officer,  Deportment  ofDefenso. 
li'R  Doc.  94-10865  Filed  5-5-94;  8  45  um] 
BILLING  CODE  S0CO-4-M 


Per  Diem,  Travel  and  Transportation 
Allowance  Committee 

AGENCY:  Per  Diem.  Travel  and 
Transportation  Allowance  Committee. 
ACTION:  Publication  of  changes  in  per 
diem  rates. 

SUMMARY:  The  Per  Diem.  Travel  and 
Transportation  .Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  176.  This  bulletin  lists 
changf'S  in  per  diem  rates  prescribed  for 
U.S.  Government  employees  for  official 
travel  in  Alaska.  Hawaii.  Puerto  Rico, 
the  Northern  Mariana  Islands  and 
Possessions  of  the  United  States. 
Bulletin  Number  176  is  bt;ing  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

EFFECTIVE  DATE:  May  1,  1994. 
SUPPLEMENTARY  INFORMATION:  This 
document  gives  notice  of  changes  in  per 
diem  rates  prescribed  by  the  Per  Diem 
Travel  and  Transportation  .allowance 
Committee  for  non-foreign  areas  outside 
the  continental  United  States. 
Distribution  of  Civilian  Personnel  Per 
Diem  Bulletins  by  mail  was 
discontinued  effective  1  June  1979.  Per 
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Diem  Bulletins  published  periodically 
in  the  Federal  Register  now  constitute 
the  only  notification  of  change  in  per 


diem  rates  to  agencies  and 
establishments  outside  the  Department 
of  Defense. 


The  text  of  the  Bulletin  follows: 


BILLING  CODE  S00O-O4-M 
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MAXIMUM  PER  DIEM  RATES   FOR  OFFICIAL  TRAVEL  IN  ALASKA.    HAWAII,    THE 
COMMONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MAPIANA  ISLANDS  AND 
POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 
EMPLOYEES 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)   + 

(B) 

-   (C) 

ALASKA: 

ADAK  5/ 

$  10 

$  34 

$  44 

10-01-91 

ANAKTUVUK  PASS 

83 

57 

140 

12-01-90 

ANCHORAGE 

06-01--09-15 

147 

64 

211 

06-01-94 

09-16-05-31 

81 

57 

138 

05-01-94 

ANIAK 

73 

36 

109 

07-01-91 

ATQASUK 

129 

86 

215 

12-01-90 

BARROW 

105 

83 

188 

11-01-93 

BETHEL 

76 

67 

143 

02-01-94 

BETTLES 

65 

45 

110 

12-01-90 

COLD  BAY 

110 

54 

164 

07-01-93 

COLDFOOT 

95 

59 

154 

10-01-92 

CORDOVA 

60 

81 

141 

01-01-94 

CRAIG 

67 

35 

102 

07-01-91 

DENALI  NATIONAL  PARK 

113 

68 

181 

05-01-94 

DILLINGHAM 

85 

64 

149 

11-01-93 

DUTCH  HARBOR -UNALASKA 

113 

67 

180 

05-01-92 

EIELSON  AFB 

05.15--09-15 

106 

59 

165 

05-15-94 

09-16--05-14 

68 

55 

123 

01-01-94 

ELMENDORF  AFB 

06-01--09-15 

147 

64 

211 

06-01-94 

09-16--05.31 

81 

57 

138 

05-01-94 

EMMONAK 

62 

61 

123 

10  Dl-93 

FAIRBANKS 

05-15--09-15 

106 

59 

165 

05-15-94 

09-16--05-14 

68 

55 

123 

01-01-94 

FALSE  PASS 

80 

37 

117 

06-01-91 

FT.  RICHARDSON 

06-01--09-15 

147 

64 

211 

06-01-94 

09-16--05-31 

81 

57 

138 

05-01-94 

FT.  WAINWRIGHT 

05-15--09-15 

106 

59 

165 

05-15-94 

09-16--05-14 

68 

55 

123 

01-01-94 

HOMER 

05-01--09-30 

71 

60 

131 

05-01-94 

10-01--0A-30 

60 

58 

118 

02-01-94 

JUNEAU 

04-30- -09-14 

92 

74 

166 

04-30-94 

09-15--04-29 

78 

73 

151 

01-01-94 
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MAXIMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA,  HAWAII   THE 
COMMONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 
EMPLOYEES 


LOCALITY 


AI-\SKA:  (CONT'D) 

KATMAI  NATIONAL  PARK 
KENAI-SOLDOTNA 
04-02--09-30 
10-01- -04-01 
KETCHIKAN 

04-01--09-30 
1O-01--O3-31 
KING  SALMON  3/ 
KLAWOCK 
KODIAK 
KOTZEBUE 

KUPARUK  OILFIELD 
METLAKATLA 
06-01--10-01 
10-02--05-31 
MURPHY  DOME 
05-i$--09-15 
09-16--05-14 
NELSON  LAGOON 
NOATAK 
NOME 
NOORVIK 
PETERSBURG 
04-16--10-14 
10-15--04-15 
POINT  HOPE 
POINT  LAY  6/ 
PRUDHOE  BAY-DEADHORSE 
SAND  POINT 
SEWARD 

05-01--09-30 
10-01- -04-30 
SHUNGNAK 

SITKA-MT.  EDGECOMBE 
SKAGWAY 

04-0I--09-30 
10-01--03-31 
SPRUCE  CAPE 
ST.  GEORGE 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

-   (C) 

$  89 

104 
67 

82 
69 
75 
75 
74 
133 
75 

95 
72 

106 
68 

102 

133 
71 

133 

77 
72 
99 
106 
73 
75 

90 

52 

133 

79 

82 
69 

74 

100 


$  59 


$148 


74 

178 

71 

138 

71 

153 

70 

139 

59 

134 

36 

111 

65 

139 

87 

220 

52 

127 

58 

153 

56 

128 

59 

165 

55 

123 

39 

141 

87 

220 

67 

138 

87 

220 

56 

133 

56 

128 

61 

160 

73 

179 

60 

133 

36 

111 

65 

155 

62 

114 

87 

220 

71 

150 

71 

153 

70 

139 

65 

139 

39 

139 

12-01-90 

04-02-94 
01-01-94 

04-01-94 
01-01-94 
12-01-90 
07-01-91 
01-01-94 
05-01-93 
12-01-90 

06-01-94 
02-01-94 

05-15-94 
01-01-94 
06-01-91 
05-01-93 
10-01-93 
05-01-93 

05-01-94 
10-15-94 
12-01-90 
12-01-90 
11-01-93 
07-01-91 

05-01-94 
01-01-94 
05-01-93 
01-01-94 

04-01-94 
01-01-94 
01-01-94 
06-01-91 
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MAXIMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA,  HAWAII,  THE 
COMMONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 
EMPLOYEES 


MAXIMUM 

MAXIMUM 

~ 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

-   (C) 

AUvSKA:  (CONT'D) 

ST.  MARY'S 

$  77 

$  59 

$136 

06-01-93 

ST.  PAUL  I STAND 

62 

63 

125 

10-01-93 

TANANA 

71 

67 

138 

10-01-93 

TOK 

05-02--09-3O 

60 

58 

118 

05-02-94 

10-01--05-01 

51 

57 

108 

01-01-94 

UMIAT 

97 

63 

160 

12-01-90 

VALDEZ 

05-01--09-14 

95 

61 

156 

05-01-94 

09-I5--04-30 

79 

59 

138 

01-01-94 

WAINVRIGHT 

90 

75 

165 

12-01-90 

WALKER  LAKE 

82 

5A 

136 

12-01-90 

WRANGELL 

04-01--09-30 

82 

71 

153 

04-01-94 

I0-01--03-31 

69 

70 

139 

01-01-94 

YAKUTAT 

77 

58 

135 

11-01-93 

OTHER  3.  4,  6/ 

63 

48 

111 

01-01-93 

AMERICAN  SAMOA 

85 

47 

132 

12-01-91 

GUAM 

155 

75 

230 

05-01-93 

HAWAII: 

ISLAND  OF  HAWAII:  HILO 

73 

61 

134 

06-01-93 

ISLAND  OF  HAWAII:  OTHER 

80 

71 

151 

06-01-93 

ISLAND  OF  KAUAI 

04-01--11-30 

110 

75 

185 

06-01-93 

12-01--03-31 

122 

76 

198 

12-01-93 

ISLAND  OF  KURE  1/ 

13 

13 

12-01-90 

ISLAxND  OF  MAUI 

04-01-. 11-30 

79 

71 

150 

06-01-93 

12-01--03-31 

96 

73 

169 

12-01-93 

ISLAND  OF  OAHU 

105 

62 

167 

06-01-93 

OTHER 

79 

62 

141 

06-01-93 

JOHNSTON  ATOM   2/ 

21 

20 

41 

10-01-93 

MIDWAY  ISLANDS   1/ 

13 

13 

12-01-90 

NORTHERN  MARIANA  ISLANDS: 

ROTA 

48 

77 

125 

05-01-94 

SAIPAN 

89 

80 

169 

05-01-94 

TINIAN 

50 

72 

122 

05-01-94 

OTHER 

20 

13 

33 

12-01-90 
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MAXI>fJM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA,  HAWAII,  THE 
COMMONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 
EMPLOYEES 


LOCALITY 


PUERTO  RICO: 

BAYAMON 

05-01--12-14  $  93      $  73 

12-15--04-30  116        76 

CAROLINA 

05-01--12-14  93        73 

12-15--04-30  116        76 

FAJARDO  (INCL  CEIBA,  LDQUILLO  AND  HUMACAO) 

04-16--12-10  65        52 

12-11--04-15  110        52 

FT.  BUCHANAN  (INCL  GSA  SERV  CTR,  CUAYNABO) 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

AMouirr 

RATE 

RATE 

DATE 

(A)    + 

(B) 

-   (C) 

C5-01--12-14  93 

12-15--04-30  116 

MAYAGUEZ  85 

PONCE  96 

ROOSEVELT  ROADS 

04-16--12-10  65 

12-11--04-15  110 

SAB  ANA  SECA 

05-01--12-14  93 

12-15--04-30  116 

SAN  JUAN  (INCL  S/J4  JUAN  COAST  GUARD  UNITS) 


05-01--12-14 

12-15--04-30 
OIHER 
VIRGIN  ISLANDS  OF  THE  U.S. 

06-02--12-19 

12-20--06-01 
WAKE  ISLAND  2/ 
ALL  OTHEil  LOCALITIES 


93 

116 

63 

180 

255 

A 

20 


73 
78 
65 
75 

52 
52 

73 
76 

73 
76 
52 


112 

120 

17 

13 


$166 
192 

166 
192 

117 
162 

166 
192 
150 
171 

117 
162 

166 
192 

166 
192 
115 

292 

375 

21 

33 


09-01-93 
12-15-93 

09-01-93 
12-15-93 

10-01-93 
12-11-93 

09-01-93 
12-15-93 
08-01-92 
09-01-93 

10-01-93 
12-11-93 

09-01-93 
12-15-93 

09-01-93 
12-15-93 
08-01-92 

09-01-93 
12-20-93 
12-01-90 
12-01-90 
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MAXIMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA.  HAW.AII .  THE 
COMMONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 
EMPLO'iTES 


FOOTNOTES 


1/  Commercial  facilities  are  not  available.  The  meal  and  Incidental 
expense  nrate  covers  charges  for  meals  in  available  facilities  plus  an 
additional  allowance  for  incidental  expenses  and  will  be  increased  by 
the  amount  paid  for  Government  quarters  by  the  traveler. 

2/  Commercial  facilities  are  not  available.   Only  Government -owned  and 
contractor  operated  quarters  and  aiess  are  available  at  this  locality.   This 
per  diem  rate  is  the  amount  necessary  to  defray  the  cost  of  lodging,  meals 
and  incidental  expenses. 

3/  On  any  day  when  US  Government  or  contractor  quarters  are  available  and 
U.S.  Government  or  contractor  messing  facilities  are  used,  a  meal  and 
Incidental  expense  rate  of  $19.65  is  prescribed  to  cover  meals  and 
incidental  expenses  at  Shemya  AFB,  Clear  AFS,  Galena  APT  and  King  Salmon 
APT.   This  rate  will  be  increased  by  the  amount  paid  for  U.S.  Government  or 
contractor  quarters  and  by  $4  for  each  meal  procured  at  a  coranerclal 
facility.   The  rates  of  per  diem  prescribed  herein  apply  from  0001  on  the 
day  after  arrival  through  2400  on  the  day  prior  to  the  day  of  departure. 

4/  On  any  day  when  U.S.  Goverrjaent  or  contractor  quarters  are  available 
and  U.S.  Government  or  contractor  messing  facilities  are  used,  a  meal  and 
incidental  expense  rate  of  $34  is  prescribed  to  cover  meals  and  incidental 
expenses  at  Amchitka  Island.  Alaska.   This  rate  will  be  increased  by  the 
amount  paid  for  U.S.  Government  or  contractor  quarters  and  by  $10  for  each 
meal  procured  at  a  commercial  facility.   The  rates  of  per  diem  prescribed 
herein  apply  from  0001  on  the  day  after  arrival  through  2400  on  the  day 
prior  to  the  day  of  departure. 

5/  On  any  day  when  U.S.  Govemmtnt  or  contractor  quarters  are  available 
and  U.S.  Government  or  contractor  messing  facilities  are  used,  a  meal  and 
Incidental  expense  rate  of  $25  is  prescribed  Instead  of  the  rate  prescribed 
in  the  table,   lliis  rate  will  be  increased  by  the  amount  paid  for  U.S. 
Government  or  contractor  quarters. 

6/  The  meal  rates  listed  below  are  prescribed  for  the  following  locations 
in  Alaska:   Cape  Lisbume  RRL,  Cape  Newer^am  RRL,  Cape  Romanzof  APT,  Fort 
Yukon  PJIL,  Indian  Mtn  RRL.  Sparrevohn  RRL,  Tatalina  RRL,  Tin  City  RRL, 
Barter  Island  AFS,  Point  Barrow  AFS,  Point  Lay  AFS  and  Oliktok  AFS.   The 
amount  to  be  added  to  the  cost  of  government  quarters  in  determining  the 
per  diem  will  be  $3.50  plus  the  following  amount: 


DOD  Personnel 


Daily  Rate 
$13 


Federal  Register  /  Vol.  59.  No.  87  /  Friday.  May  6.  1994  /  Notices 


23709 


MAXIMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA,  HAWAII,  THE 
COMMONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVERN-MENT  CIVILIAN 
EMPLOYEES 


May  3,  1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc  94-10934  Filed  5-5-94;  8;45  am 
BILLING  CODE  5000-04-G 
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Department  of  the  Army 

Army  Science  Board;  Open  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  17-19  May  1994. 

Time  of  Meeting:  0900-1700. 

Place:  Pentagon,  Washington  DC  (Room 
l.\1071  and  3A678). 

Agenda:  The  Army  Science  Board's 
Summer  Study  Panel  on  "Technical 
Architecture  for  C4I"  will  meet  to  hear 
briefings  on  Architecture  and  Standards.  This 
meeting  will  be  open  to  the  public.  Any 
interested  person  may  attend,  appear  before. 
or  file  statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  The  ASB  Administrative  Officer. 
Sally  Warner,  may  be  contacted  for  further 
information  at  (703)  695-0781, 
Sally  A.  Warner. 

Administrclive  Officer.  Army  Science  Board. 
|FR  Doc.  94-10963  Filed  5-5-94;  8:45  ami 

BILUNG  COOE  371(M)8-M 


Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Sciunce  Board 
(ASB). 

Date  of  Meeting:  23-26  May  1904. 

Time  of  Meeting:  0800-1700.  0900-1 700. 
OSOO-1600.  0900-1600  consecutively 

Place:  Monterey,  CA,  San  )ose.  CA. 

Agenda:  The  Army  Science  Board's  Ad 
Hoc  Subgroup  on  "Science  and  Engineering 
Requirements  for  Military  Officers  and 
Civilian  Personnel  in  the  High  Tech  Army  of 
Today  and  Tomorrow"  will  m.oet  on  23  May 
at  the  Naval  Postgraduate  School  to  receive 
faculty  briefings  and  discuss  science  and 
engineering  requirements  for  Army  personnel 
\\  ith  faculty  and  students.  On  24  May  the 
group  will  meet  at  the  Crew  Station  Resean  h 
and  Development  Facility,  Ames,  NASA  to 
receive  advanced  technology  briefings  and 
discuss  their  i.mpact  on  science  and 
engineering  requirements  for  Army 
personnel.  On  25-26  May  the  group  will 
attend  the  Association  of  the  United  States 


Army  (AUSA)  SjTnposiam  and  Exhibition  to 
gather  further  information  on  advanced 
technologies  and  science  and  engineering 
requirements  for  Army  personnel. 

This  meeting  will  be  open  to  the 
public.  Any  interested  person  may 
attend,  appear  before,  or  file  statements 
with  the  committee  at  the  time  and  in 
the  manner  permitted  by  the  committee. 
The  ASB  Administrative  Officer,  Sally 
Warner,  may  be  contacted  for  further 
information  at  (703)  695-0781. 
Herbert  J.  Gallagher, 
COL.  GS,  Executive  Secn;tary'. 
IFR  Doc.  94-11064  Filed  5-5-94;  8:45  am) 
BILUNG  CODE  3710-Oa-M 


Corps  of  Engineers 

Availability  of  Draft  Environmental 
Impact  Statement  (DEIS)  for  the 
Proposed  Anacostia  River  and 
Tributaries,  District  of  Columbia  and 
Maryland  Feasibility  Study 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
Baltimore  District.  DOD. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Baltimore  District  of  U.S. 
Amy  Corps  of  Engineers  investigated 
the  feasibility  of  construction  of  fish  a:id 
wildlife  restoration  measures  in  the 
Anacostia  River  basin.  The  District 
Engineer  recommends  the  restoration  of 
80  acres  of  wetlands,  t  miles  of  streams 
and  33  acres  of  bottomland  habitat.  The 
feasibility  study  of  the  potential 
restoration  actions  was  conducted  under 
authority  of  a  U.S.  House  of 
Representatives  Committee  on  Public 
Works  and  Transportation  resolution 
adopted  September  8.  1988.  The  non- 
Federal  sponsors  for  the  feasibility 
phase  of  the  project  are:  Montgomery 
County.  Prince  Georges  County,  the 
District  of  Columbia,  the  State  of 
Maryland,  the  Interstate  Commission  on 
the  Potomac  River  Basin,  and  the 
Metropolitan  Washington  Counsel  of 
Governments. 

DATES:  \^ritten  comments  must  be 
submitted  by  June  5, 1994. 
ADDRESSES:  Send  comments  to:  Colonel 
J.  Richard  Capa,  District  Engineer,  P.O. 
Box  1715.  Attn:  CENAB-PL-PR, 
Baltimore.  Maryland  21203-1715. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Marak  McKevitt,  Study  Manager. 
(410) 962-2650. 

SUPPLEMENTARY  INFORMATION: 

1.  The  U.S.  House  of  Representatives. 
Committee  on  Public  Works  and 
Transportation,  authorized  the 
Anacostia  River  and  Tributaries  study  in 
a  resolution  adopted  on  September  8. 
1988.  The  resolution  requested  the 
Corps  of  Engineers  to  determine  if 
further  improvements  for  flood  control, 
navigation,  erosion,  sedimentation, 
water  quality  and  other  related  water 
resources  needs  are  advisable  on  the 
Anacostia  River  and  Tributaries, 

2.  The  Anacostia  River  basin  is  a  170- 
square-mile  sub-basin  of  the  Potomac 
Rjver.  Headwaters  of  the  Anacostia 
River  are  in  the  Piedmont  and  coastal 
plain  areas  of  Montgomery-  and  Prince 
Georges  Counties,  Marv'land  and  it  joins 
with  the  Potomac  River  in  the  Distiict 
of  Columbia.  The  entire  river  system  is 
freshwater;  although,  the  total  tidal 
influence  extends  for  approximately  9 
miles  above  the  confluence  with  the 
Potomac  River. 

3.  The  Corps  of  Engineers 
involvement  in  the  basin  dates  back 
more  than  115  years  and  includes 
projects  and  programs  for  navigation, 
flood  control,  debris  removal  and 
aquatic  vegalation  control.  These 
Federal  actions  have  se^^  ed  their 
intended  purposes  well  and  have 
benefited  the  area  in  terms  of  improved 
navigation  and  reduced  flood  damage. 
However,  from  1902  through  the  19e0s. 
project  construction  eliir.inatod 
approximately  2,600  acres  of  wetlands. 
99.000  linear  feet  of  aquatic  habitat  and 
700  acres  of  bottomland  hardwoods. 
These  ecosystems  performed  numerous 
beneficial  ecological  fimctions  for  the 
Anacostia  basin  and  the  associated 
Potomac  River  and  Chesapeake  Bay. 
One  of  the  primary  functions  of  these 
ecosystems  is  fish  and  v.ildlife  habitat. 
Historically,  the  Anacostia  River  basin 
contained  a  diverse  assemblage  of  fish 
and  wildlife  species.  However, 
populations  of  many  species  have 
sharply  declined  due  to  the  habitat  loss 
and  degradation  in  the  Anacostia  basin. 


Site 


Action 


Target  stream 


Location 


Wetland  Restoration 


Kingman  Lake  

River  Fringe  Wetlands  .... 
Fordham  Street  Wetland 


Aquatic  Restoration 


NW  Branch-PG  Co  .. 
Tangtewood  Retrofit 
Snowden's  Mill  I  


WR 
WR 

WR 

SR 

WR/SM/SR 

WR/SM/SR 


Anacostia  River  .... 
Anacostia  River  .... 
Norttiwest  Branch  . 

Northwest  Branch  . 
Little  Paint  Brarwh 
Paint  Branch 


Washington,  DC. 
Washington,  DC. 
Prince  George's  Co. 

Prince  George's  Co 
Montgomery  Co. 
Montgomery  Co 
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Site 


Snowden's  Mill  II  

Stewart/April  Lane  

Lockridge  Drive  

Gum  Springs  

Sligo  Creek 

NW  Branch-Mont.  Co. 
Paint  Branch 


•WR— Wetland  Restoration. 
SM — Stonnwater  Management. 
SR — Stream  Restoration. 


Action 


WR/SM/SR 

WR/SM/SR 

WR/SM,'SR 

SR 

SR 

SR 


Target  stream 


Paint  Branch 

Paint  Branch 

NofttTwest  Branch 

Gum  Springs  

Sligo  Creek 


Paint  Branch 


Location 


Montgomery  Co. 
Montgomery  Co. 
Montgomery  Co. 
Montgomery  Co. 
MontgorDery  Co. 

Montgomery  Co. 


5.  The  Baltimore  District  has  prepared 
a  DEIS  which  describes  the  impacts  of 
the  proposed  projects  on  environmental 
and  cultural  resources  in  the  study  area 
and  the  overall  public  interest.  The 
DEIS  also  apply  guidelines  issued  by  the 
Environmental  Protection  Agency, 
under  authority  of  Section  404  of  the 
Clean  Water  Act  of  1977  (Pub.  L.  95- 
217).  An  evaluation  of  the  proposed 
actions  on  the  waters  of  the  United 
States  was  performed  pursuant  to  the 
guidelines  of  the  Administrator,  U.S. 
Environmental  Protection  Agency, 
under  authority  of  Section  404  of  the 
Clean  Water  Act.  The  Section  404(b)(1) 
evaluations  show  that  the  proposed 
actions  meet  all  guidelines  under  the 
Clean  Water  Act,  and  an  exemption 
under  Section  404(r)  of  Public  Law  92- 
500,  as  amended  is  therefore  requested. 

6.  The  public  involvement  included 
meetings  and  close  coordination  with 
interested  private  individuals  and 
organizations,  as  well  as  concerned 
Federal,  state  and  local  agencies.  A 
public  notice  requesting  comments  on 
the  proposed  project  and  DE  is  being 
provided  to  appropriate  agencies  and 
the  public  through  printed  media  and 
mailings.  The  Baltimore  District  invites 
potentially  affected  Federal,  state  and 
local  agencies,  and  other  interested 
organizations  and  parties  to  comment 
on  the  study  recommendations. 
Agencies  that  are  currently  involved  in 
the  feasibility  study  and  EIS  process 
include,  but  are  not  limited  to  the  U.S. 
Environmental  Protection  Agency,  U.S. 
Fish  and  Wildlife  Service,  National 
Marine  Fisheries  Service,  U.S. 
Geological  Service,  U.S.  Soil 
Conservation  Service,  National  Park 
Service,  National  Capital  Planning 
Commission,  Montgomery  County 
Department  of  Environmental 
Protection,  Prince  George's  County 
Department  of  Environmental 
Resources,  District  of  Columbia 
Department  of  Consumer  and 
Regulatory  Affairs  and  Department  of 
Public  Works,  Maryland  Department  of 
Natural  Resources,  Maryland 
Department  of  the  Environment, 
Maryland  National  Capital  Park  and 


Planning  Commission,  Interstate 
Commission  on  the  Potomac  River 
Basin,  and  the  Metropolitan  Washington 
Council  of  Governments. 

7.  In  accordance  with  the  National 
Environmental  PoUcy  Act  (NEPA)  and 
the  Clean  Water  Act,  the  Corps  of 
Engineers  is  soliciting  comments  from 
the  pubhc,  Federal,  state  and  local 
agencies  and  officials,  and  other 
interested  parties.  Any  comments 
received  will  be  considered  by  the 
Corps  of  Engineers  in  the  decision  to 
implement  the  projects.  To  make  this 
decision,  comments  are  used  to  assess 
impacts  on  endangered  species,  historic 
properties,  water  quality,  general 
environmental  effects,  and  other  interest 
factors  listed  above.  Comments  are  also 
used  to  determine  the  overall  public 
interest  and  the  need  for  a  public 
hearing  on  the  proposed  activities.  This 
public  notice  is  being  sent  to 
organizations  and  individuals  known  to 
have  an  interest  in  the  restoration  of  the 
Anacostia  River  basin.  Please  bring  this 
notice  to  the  attention  of  any  other 
individuals  with  an  interest  in  this 
matter. 

8.  Any  person  who  has  an  interest  in 
the  proposed  projects  may  make 
comments  and/or  request  a  public 
hearing.  Comments  must  clearly  set 
forth  the  interest  which  may  be 
adversely  affected  by  these  activities 
and  the  manner  in  which  the  interest 
may  be  adversely  affected.  Copies  of  the 
DEIS  are  available  upon  request.  Written 
comments  must  be  submitted  within  30 
calendar  days  of  the  date  of  the  notice 
in  the  Federal  Register. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
|FR  Doc.  94-10911  Filed  5-5-94;  8:45  am) 

BILLING  CODE  3710-OS-M 


Department  of  the  Navy 

Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Naval  Research  Advisory 


Committee  will  meet  on  May  18  and  19, 
1994.  The  meeting  will  be  held  at  the 
Naval  Air  Warfare  Center,  Weapons 
Division,  China  Lake,  California.  The 
meeting  will  commence  at  8  a.m.  and 
terminate  at  6  p.m.  on  May  18;  and 
commence  at  8  a.m.  and  terminate  at  4 
p.m.  on  May  19, 1994.  All  sessions  of 
the  meeting  will  be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
provide  briefings  for  the  Committee 
related  to  airborne  tactical  weapons 
systems,  naval  surface  missile  systems, 
tactical  and  strategic  deterrent  weapons, 
and  research,  design,  development,  test 
and  evaluation  and  support  throughout 
the  weapons  system  life  cycle.  The 
agenda  will  consist  of  briefings, 
discussions  and  demonstrations  on 
weapons  system  support,  test  and 
evaluation,  modeling  and  simulation 
technology,  core  capabilities, 
composites  fabrication,  energetic 
materials,  ordnance,  and  propulsion, 
antenna  research,  and  the  science  and 
technology  process.  These  briefings, 
discussions  and  demonstrations  will 
contain  classified  Information  that  is 
specifically  authorized  under  criteria 
established  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are  in  fact  properly 
classified  pursuant  to  such  Executive 
Order.  The  classified  and  nonclassified 
matters  to  be  discussed  are  so 
inextricably  intertwined  as  to  preclude 
opening  any  portion  of  the  meeting. 

Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c)(l)  of 
title  5,  United  States  Code.. 

This  notice  is  being  published  late 
because  of  administrative  delays  which 
constitute  an  exceptional  circumstance, 
not  allowing  Notice  to  be  pubhshed  in 
the  Federal  Register  at  least  15  days 
before  the  date  of  the  meeting. 

For  further  infonnation  concerning 
this  meeting  contact:  Commander 
Richard  C.  Lewis,  USN,  Office  of  Naval 
Research,  800  North  Quincy  Street. 
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Arlington,  VA  22217-5000.  Telephone 
Number:  (703)  696-4870. 

Dated:  May  3,  1994. 

Lewis  T.  Booker,  Jr., 

LCDR.  JAGC.  USN.  Federal  Register  Uaison 
Officer. 

[FR  Doc.  94-11086  Filed  5-5-94;  8:45  ami 
BILLINO  CODE  3810^AE-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pocket  No.  QF93-1 29-001] 
Syracuse  Power  Co. 

May  2. 1994. 

On  April  6, 1994,  the  Commission 
issued  a  notice  of  petition  to  intervene 
and  motion  to  revoke  self-certification 
(notice),  in  the  above-docketed 
proceeding.  The  notice  was  published 
in  the  Federal  Register  on  April  12, 
1994  (59  FR  17365).  making  the  due 
date  for  comments  May  12,  1994.  By 
this  notice,  the  date  for  the  filing  of 
comments  or  protests  is  shortened  to 
and  including  May  6,  1994. 
Lois  D.  Cashell. 
Secretary. 

jFR  Doc.  94-10901  Filed  5-5-94;  8:45  am] 
BILLING  CODE  e717-«1-M 


[Docket  No.  RP94-21 5-000] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

May  2.  1994. 

Take  notice  that  on  April  28.  1994. 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fourth  revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  a  proposed  effective 
date  of  May  1.  1994: 

Original  Sheet  No.  94D 
Ninth  Revised  Sheet  No.  20A 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  update  the  portion  of 
balance  in  Algonquin's  Account  No.  186 
attributable  to  Algonquin's  former 
transportation  and  compression  tracker 
to  reflect  a  refund  from  an  upstream 
transporter. 

Algonquin  requests  that  the 
Commission  Waive  §  154.22  of  the 
Commission's  regulations  to  the  extent 
that  may  be  necessary  to  place  this  tariff 
sheet  into  effect  as  requested. 

Albonquin  states  that  copies  of  Lhis 
filing  were  mailed  to  all  customers  of 
Algonquin  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Commission,  825  North  Capitol 
Street,  NE.,  Washington,  DC  20426,  in 
accordance  with  §§  385.214  and  385. 211 
of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  9.  1994.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-10903  Filed  5-5-94;  8:45  ami 

BILLING  CODE  tTIT-OI-M 


[Docket  No.  RP94-21 4-000] 

Black  Marlln  Pipeline  Co;  Petition  for 
Waiver 

May  2, 1994. 

Take  notice  that  on  April  15,  1994. 
Black  Marlin  Pipeline  Company  (Black 
Marlin)  filed  a  request  for  waiver  of  the 
Commission's  requirements  in  Docket 
No.  RM93-4-000  Standards  for 
Electronic  Bulletin  Boards  (EBB) 
Required  Under  Part  284  of  the 
Commission's  Regulations  (Order  No. 
563)  issued  December  23,  1993. 

Black  Marlin  states  that  its  customers 
have  indicated  that  the  additional  costs 
of  the  standards  required  in  Order  No. 
563  are  unwarranted  with  the  extremely 
low  transaction  volume  on  Black 
Marlin's  EBB.  Therefore,  Black  Marlin 
request  waiver  of  the  Commission's 
requirements  of  the  order  effective  June 
1,1994. 

Black  Marlin  states  that  copies  of  the 
fihng  have  been  served  to  all  Black 
Marlin's  EBB  subscribers  and  to  all  firm 
transportation  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest 
or  motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.214 
and  385.211.  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  9,  1994.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fihng  are  on 


file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  94-10904  Filed  5-5-94;  8:45  am] 

BILUNG  CODE  6717-01-M 

[Docket  No.  RP94-213-000] 

CNG  Transmission  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

May  2.  1994. 

Take  notice  that  on  April  26,  1994, 
CNG  Transmission  Corporation  (CNG), 
filed  for  inclusion  in  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1. 
the  following  tariff  sheets,  with  a 
proposed  effective  date  of  July  1.  1994: 

Original  Sheet  No.  31 

Original  Sheet  Nos.  200-209 

1st  Revised  Sheet  Nos.  308.  309,  346.  and  349 

Original  Sheet  Nos.  439-444 

Sheet  Nos.  27.210,  and  443 

CNG  states  that  the  tariff  sheets 
contain  proposed  Rate  Schedule  MCS — 
Market  Center  Services,  and  a  form  of 
service  agreement  applicable  to  service 
under  Rate  Schedule  MCS. 

CNG  states  that  copies  of  this  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  CNG's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest 
or  motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  21 1  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.214 
and  385.211.  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  9.  1994.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  94-10905  Filed  5-5-94,  8  45  ami 
BILUNG  CODE  t7M-C\-U 


[Docket  No.  RP93-205-O01] 

Koch  Gateway  Pipeline  Co;  Proposed 
Changes  In  FERC  Gas  Tariff 

May  2,  1994. 

Take  notice  that  on  April  28.  1994, 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway)  tendered  for  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revi.sed  Volume 
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No.  1,  the  following  tariff  sheets  to  be 
effective  April  1,  1994: 

First  Revised  Original  Sheet  No.  25 
First  Revised  Original  Sheet  No.  26 
First  Revised  Original  Sheet  No.  404 
First  Revised  Original  Sheet  No.  503 

Koch  Gateway  stetes  that  the  above 
referenced  tariff  sheets  reflect  Koch 
Gateway's  compliance  with  the 
Commission's  Match  31, 1994  Order 
granting  Koch  Gateway's  application  to 
charge  market-based  storage  rates  and 
removing  refund  condition.  Koch 
Gateway  states  that  these  tariff  sheets 
reflect  modifications  to  the  tariff  sheets 
approved  in  this  docket  by  the  March 
31,  1994  order  to  reflect  language 
previously  accepted  in  Koch  Gateway's 
restructuring  proceeding. 

Koch  Gateway  also  states  that  the 
tariff  sheets  are  being  mailed  to  all 
parties  on  the  official  service  fist  created 
by  the  Secretary  in  this  proceeding. 

Any  person  desiring  to  protect  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426.  in  accordance 
with  §385.211  of  the  Commission's 
regulations.  All  such  protests  should  be 
filed  on  or  before  May  9,  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  appropriate  action  to  be 
taken,  but  will  noti  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-10906  pjled  5-5-94;  8:45  am] 
BILLING  COOE  6717-01 

[Docket  No.  CP94-3r9-0(X)] 

Northwest  Pipeline  Corp.;  Request 
Under  Blanket  Authorization 

May  2.  1994.  1 1 

Take  notice  that  on  April  26,  1994, 
NorthvN-est  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way.  Salt  Lake 
City,  Utah  84158,  filed  in  Docket  No. 
CP94-37»-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  to  partially  abandon 
existing  facilities  and  to  construct  and 
operate  replacement  facilities  at  the 
Genesee  Meter  Station  in  Whitman 
County,  Washington  to  maintain  the 
ability  to  accommodate  its  existing  firm 
maximum  daily  delivery  obligations 
(MDDO)  to  The  Washington  Water 
Power  Company  (Water  Power),  a  local 
distribution  company,  imder 
Northwest's  blanket  certificate  issued  in 
Docket  No.  CP82-433-000.  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 


more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Northwest  proposes  to  replace  a  two- 
inch  positive  displacement  meter  at  the 
Genesee  Meter  Station  in  Whitman 
County,  Washington  with  a  two-inch 
Roots  meter  which  will  decrease  the 
maximiun  design  delivery  capacity  of 
the  station  from  350  dth  per  day  to 
approximately  185  dth  per  day  at  150 
psig.  Northwest  states  that  the  smaller 
design  capacity  would  be  adequate  to 
deliver  the  current  MDDO  of  128  dth 
per  day  at  this  point.  Northwest  states 
that  the  estimated  cost  of  replacing  the 
facilities  at  the  Genesee  Meter  Station  is 
S30.440,  including  the  $2,622  cost  of 
removing  the  retired  facilities. 
Northwest  indicates  that  since  it 
initiated  this  project  to  replace  obsolete 
equipment.  Northwest  would  not 
require  any  cost  reimbursement  ft-om 
Water  Power. 

Further,  Northwest  states  that  no 
significant  impact  on  Northwest's  peak 
day  or  annual  deliveries  is  projected 
from  the  proposed  facility  replacement. 
Northwest's  tariff  does  not  prohibit  the 
modification  of  delivery  point  facilities 
and  any  volumes  delivered  to  the 
Genesee  delivery  point  would  be  within 
the  authorized  entitlements  of  any 
shipper. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
335.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  not  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casheli, 
Secretary. 
|FR  Doc.  94-10902  Filed  5-5-94;  8:45  am) 

B!LLING  CODE  e717-01-M 

[Docket  No.  RP87-103-015] 

Panhandle  Eastern  Pipe  Line 
Company;  Refund 

May  2,  1994. 

Take  notice  that  on  April  21.  1994. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  as  required  by  Ordering 


Paragraphs  (C)  and  (D)  of  the 
Commission's  Order  on  Remand  issued 
on  March  22, 1994  filed  its  refund 
report.  66  FERC  161,329  (1994). 

Panhandle  states  that  it  is  refunding 
to  Western  Resources,  Inc.  (formerly 
Kansas  Power  &  Light  Co.)  (Western) 
amounts  collected  for  Rate  Schedule  T- 
53  forward  haul  and  backhaul  services 
rendered  during  the  period  March  1, 
1988,  to  March  31. 1989,  that  exceeded 
the  pre-existing  rates. 

Accordingly,  this  report  reflects  the 
calculation  of  refulds  to  be  paid  to 
Western,  under  the  Commission's  Order 
on  Remand,  as  well  as  the  recalculation 
of  the  Docket  No.  RP87-1 03-000  refund 
amounts  to  other  customers  and  the 
determination  of  the  amounts  to  be 
billed  to  Panhandle's  customers  as  a 
result  of  the  Commission  Order  on 
Remand  and  as  permitted  by  the 
Settlement  filed  March  22. 1990.  in  this 
docket. 

Any  person  desiring  to  protect  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC.  20426,  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  May  9, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-10908  Filed  5-5-94;  8:45  am| 

BILLING  CODE  6717-01-4* 


[Docket  No.  ER93-76a-000] 

Public  Service  Company  of  Oklahoma; 
Filing 

May  2,  1994. 

Take  notice  that  on  April  25,  1994, 
Public  Service  Company  of  Oklahoma 
(PSO)  amended  its  July  2,  1993,  fihng  by 
submission  of  revised  Service  Schedules 
for  the  sale  of  general  purpose  energy 
and  short  term  power  and  a  revised 
purchase  and  resale  adder  under  the 
Amended  Interconnection  Agreement, 
dated  April  2, 1993,  between  PuWic 
Service  Company  of  Oklahoma  and  The 
Empire  District  Electric  Company.  PSO 
also  submitted  revised  cost  data  in 
support  of  the  amended  rates. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
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North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  12.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wll  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

|FR  Doc.  94-10909  Filed  5-5-94;  8:45  am! 
BILUNG  CODE  •717'01-M 


(Docket  No.  RP94-1 25-003] 

Texas  Gas  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

May  2.  1994. 

Take  notice  that  on  April  2b,  1994, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  an  effective  date  of 
March  3, 1994: 

Second  Substitute  First  Revised  Sheet  No. 

224 
Second  Substitute  First  Revised  Sheet  No. 

225 
Second  Substitute  First  Revised  Sheet  No. 

226 
Substitute  Original  Sheet  No.  226A 
Substitute  Original  Sheet  No.  226B 
Substitute  Original  Sheet  No.  226C 

Texas  Gas  states  that  the  revised  tariff 
sheets  are  being  filed  in  response  to  two 
(2)  Commission  Orders  issued  April  14, 
1994.  in  Docket  Nos.  RP94-1 25-002  and 
RS92-24-015.  which  directed  Texas  Gas 
to  revise  Section  33.2  of  its  tariff  to  use 
the  twelve  months  ending  October  31. 
1992.  for  purposes  of  establishing 
customer  allocation  percentages  for  the 
commodity  portion  of  the  PGA  direct 
bill  and  to  use  demand  determinants  as 
of  October  31, 1992.  annuaHzed.  as 
appropriate,  for  the  demand  portion  of 
the  direct  bill.  Texas  Gas  also  states  that 
the  tariff  sheets  listed  above  restate 
allocation  factors  and  amounts  to  be 
billed  as  directed  by  the  Commission. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  affected  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  vdth  the 
Federal  Energj'  Regulatorj-  Commission, 


825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  May  9. 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary 
IFR  Doc.  94-10907  Filed  5-5-94;  8:45  ami 

BILLING  CODE  e717-01-«l 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IER-FRL-4711-1] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  April  18.  1994  Through  April 
22.  1994  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in 
Federal  Register  dated  April  8.  1994  (59 
FR  16807). 

Draft  EISs 

ERP  No.  D-UAF-K11052-CA  Rating 
EC2.  Travis  Air  Force  Base,  Defense 
Base  Closure  and  Realignment.  KC-10 
Aircraft  Realignment  and  Additional 
KC-10  Basing  Proposal,  Fairfield.  CA. 

Summary:  EPA  expressed 
environmental  concerns  and  requested 
that  the  FEIS  contain  greater  discussion 
concerning  air  quality  impacts,  air 
quality  conformity,  wetlands 
delineation,  and  hazardous  waste 
issues.  EPA  recommended  that  the  Air 
Force  develop  additional  alternatives  for 
analysis  in  the  FEIS. 

Final  EISs 

ERP  No.  F-AFS-E65042-TN  1996 
Olympic  Whitewater  Slalom  Venue. 
Construction  and  Operation,  Site 
Selection,  Ocoee  River,  Cherokee 
National  Forest,  Ocoee  Ranger  District. 
Polk  County,  TN. 

Summary;  EPA  found  that  the 
preferred  alternative  for  the  proposed 


Whitewater  Slalom  facilities  should  not 
have  major  impacts  on  tha  Ocoee  River 
watershed  or  airshed. 

Dated:  May  3.  1994 
Richard  E.  Sanderson, 
Director.  Office  of  Federal  Activities. 
(FR  Doc.  94-10977  Filed  5-5-94;  8:45  ami 

BILLING  CODE  6S60-6O-U 


(ER-FRL-4710-5] 

Environmental  Impact  Statements; 
Notice  of  Availability 

.Note:  Due  to  the  holiday  for  President 
Nixon's  funeral  the  notice  of  availability  for 
environmental  impact  statements  filed 
during  the  Week  of  April  18.  1994  throujih 
April  22.  1994  was  not  published  until  May 
2.  1994.  The  45  and  30  day  comment  periods 
will  still  be  calculated  from  April  29.  1994. 

Responsible  Agency;  Office  of  Federal 

Activities.  General  Information  (202) 

260-5076  OR  (202)  260-5075. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  April  25.  1994 

Through  April  29.  1994  Pursuant  to  40 

CFR  1506.9. 

EIS  No.  940159.  FINAL  EIS,  APH. 
Nationwide  Cooperative  Animal 
Damage  Control  Program.  Integrated 
Pest  Management  Approach. 
Implementation,  Due:  June  06.  1994. 
Contact:  Richard  Wadleigh  (301)  436- 
8281. 

EIS  No.  940160.  FINAL  EIS,  FHW,  WI. 
US-53/Hastings  Way  Study  Corridor 
Transportation  Improvement.  1-94  to 
US  53/WI-124  Interchange.  Funding 
and  Possible  Section  404  Permit,  Eau 
Claire  and  Chippewa  Rivers,  Eau 
Claire  and  Chippewa  Counties,  WI, 
Due:  June  13, 1994.  Contact:  Richard 
C.  Madrzak  (608)  264-5968. 

EIS  No.  940161.  DRi\FT  EIS.  FHW.  VA. 
VA-37  Highway  Transportation 
Improvement,  Construction  from  VA- 
37/I-81/US-11  (south)  to  VA-37/US- 
11  (north).  Funding  and  COE  Section 
404  Permit.  City  of  Winchester, 
Frederick  County,  VA,  Due:  June  24, 
1994,  Contact:  James  M.  Tumlin  (804) 
771-2371. 

EIS  No.  940162,  DILWT  EIS,  FHW.  MI. 
US-2/141  Alternate  Highway, 
Construction  in  the  vicinity  of  City  of 
Iron  Mountain.  Funding,  NPDES 
Permit  and  COE  Section  404  Permit. 
Dickinson  County.  MI.  Due:  June  20, 
1994.  Contact:  Norman  R.  Stoner  (517) 
377-1880. 

EIS  No.  940163.  DR.\FT  EIS.  FHW.  AK. 
Sterling  Highway  (Miles  Post  37-60) 
Transportation  Project. 
Reconstruction  between  Skilak  Lake 
Road  (east)  and  the  Seward  Wye. 
Funding.  COE  Section  10  and  404 
Permits.  NPDES  Permit.  Special-Use 


Permit  and  US  Coast  Guard  Permit. 
AK.  Due:  June  20, 1994,  Contact: 
Phillip  A.  Smith  (907)  586-7428. 

EIS  No.  940164,  FINAL  EIS.  APH,  NY, 
Gull  Hazard  Reduction  Program.  John 
F.  Kennedy  International  Airport. 
Implementation.  Gateway  National 
Recreation  Area.  Jamaica  Bay  National 
Wildlife  Refuge.  Queens  County.  NY, 
Due:  May  19. 1994,  Contact:  Janet 
Bucknall  (908)  735-5654.  Under 
section  1506.10(d)  of  the  Council  on 
Environmental  Quality  Regulations 
For  Implemeniting  the  Procedural 
Provisions  of  the  National 
EnvironmentaJ  Policy  Act  a  Waiver 
has  been  granted  for  the  above  project. 

EIS  No.  940165.  DRAFT  EIS,  NOA, 
Western  1995  Atlantic  Bluefin  Tuna 
Fishery.  Regulation  Amendment, 
Implementation,  Due;  September  01. 
1994.  Contact:  RoUand  A.  Schmitten 
(301)713-2239. 

Amended  Notices 

EIS  No.  940059.  DRAFT  EIS,  FHW,  MT, 
US  93  (Somers  to  Whitefish  West) 
Transportation  Improvements, 
Funding  and  COE  Section  404  Permit. 
Glacier  Natioruil  Park  and  Flathead 
National  Forest,  Flathead  County,  MT, 
Due:  May  16.  1994.  Contact:  Dale 
Paulson  (406)  449-5305.  Published 
FR  02-25-94  -  Review  period 
extended. 

EIS  No.  940093.  PINAL  EIS,  COE.  LA. 
MS,  West  Pearl  River  Navigation 
Project.  Operation  and  Maintenance, 
Portions  of  West  Pearl  River  to  the 
vicinity  of  Bagelusa,  Implementation, 
Washington  and  St.  Tammany 
Parishes.  LA  and  Pearl  River  County, 
MS.  Due:  May  31.  1994,  Contact:  Gary 
Young  (601) 631-5960.  PubHshed  FR 
-03-25-94-  Review  period  extended. 
Dated:  May  3.  1994 

Richard  £.  Sanderson, 

Dimlor  Office  of  Federal  Activities. 

|FR  Doc.  94-10978  Filed  5-5-94;  8:45  am)     . 

BiLUNG  CODE  •seo-ecH' 
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IFRL-4882-7] 

Meetirijg  of  the  Ozone  Transport 
Commission  for  the  Northeast  United 
States 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
announcing  a  meeting  of  the  Ozone 
Transport  Commission  to  be  held  on 
May  10.  1994. 

This  meeting  is  for  the  Transport 
Commission  to  deal  with  appropriate 


matters  within  the  transport  region,  as 
provided  for  under  the  Clean  Air  Act 
Amendments  of  1990.  This  meeting  is 
not  subject  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463.  as  amended. 
DATES:  The  meeting  will  be  held  on  May 
10.  1994,9  a.m.  to  4  p.m. 
ADDRESSES:  Place:  The  meeting  will  be 
held  at:  The  Holiday  Inn  at  University 
Center.  100  Lytton  Avenue.  Pittsburgh 
PA  15213. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Gutro  State  Relations  Coordinator, 
Region  I.  U.S.  Environmental  Protection 
Agency,  John  F.  Kennedy  Federal 
Building,  Bo.ston,  MA  02203,  (617)  565- 
3383. 

FOR  PRESS  INQUIRIES  CONTACT:  Pam 
Di Salvo,  Pennsylvania  Department  of 
Environmental  Resources,  MSSOB,  16th 
Floor,  Box  2063.  Harrisburg,  PA  17105- 
2063,(717)787-1323. 
FOR  DOCUMENTS  CONTACT:  Stephanie  A. 
Cooper,  Ozone  Transport  Commission, 
444  North  Capitol  Street  NW..  suite  604. 
Washington,  DC  20001.  (202)  508-3840. 
SUPPLEMENTARY  INFORMATION:  The  Clean 
Air  Act  Amendments  of  1990  contain  at 
section  184  provisions  for  the  "Control 
of  Interstate  Ozone  Air  Pollution." 
Section  184(a)  establishes  an  ozone 
transport  region  comprised  of  the  States 
of  Connecticut.  Delaware,  Maine, 
Mar>'land.  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island.  Vermont. 
p£u1s  of  Virginia  and  the  District  of 
Columbia. 

The  Assistant  Administrator  for  Air 
and  Radiation  of  the  Environmental 
Protection  Agency  convened  the  first 
meeting  of  the  Commission  in  New  York 
City  on  May  7,  1991.  The  purpose  of  the 
Transport  Commission  is  to  deal  with 
appropriate  matters  within  the  transport 
region. 

The  purpose  of  this  notice  is  to 
announce  that  this  Commission  will 
meet  on  May  10.  1994.  The  meeting  will 
be  held  at  the  address  noted  earlier  in 
this  notice. 

Section  176A(b)(2)  of  the  Clean  Air 
Act  Amendments  of  1990  specifies  that 
the  meetings  of  Transport  Commissions 
are  not  subject  to  the  provisions  of  the 
Federal  Advisory  Committee  Act.  This 
meeting  will  be  open  to  the  public  as 
space  permits. 
TYPE  OF  MEETING:  Open. 
AGENDA:  Copies  of  the  final  agenda  will 
be  available  from  Stephanie  Cooper  of 
the  OTC  office  (202)  508-3840  on 
Tuesday,  May  3,  1994.  The  purpose  of 
the  meeting  is  to  receive  reports  from  its 
committees,  particularly  on  the  Low 
Emission  Vehicle  program  and  control 


measures  being  studied  for  the 
November  15. 1994  State 
Implementation  Plan  revisions. 
)ohn  DeVillars. 

Regional  Administrator.  EPA  Region  I. 
U'R  Doc.  94-10976  Filed  5-5-94;  8  45  am) 
BILLING  CODE  65eO-60-» 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

May  4.  1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street,  N.W.,  Suite 
140,  Washington,  DC  20037,  (202)  857-     > 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  Room  3235 
NEOB.  Washington.  DC  20503.  (202) 
395-3561. 
OMB  Number:  None. 
Title:  Section  76.970,  Commert:ial 
leased  access  rates. 

Action:  Extension  of  expiration  date 
of  a  currently  approved  collection 
without  any  change  in  the  substance  or 
in  the  method  of  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  62,000 
responses:  9  hours  average  burden  per 
response;  278,000  hours  total  annual 
burden. 

Needs  and  Uses:  "Cable  television, 
rates,  leased  access"  Section  76.970 
requires  cable  operators  to  calculate  the 
maximum  reasonable  rates  for  each  rate 
classification  annually  and  to  provide  a 
schedule  of  rates  upon  request.  Cable 
operators  must  also  maintain  sufficient 
supporting  documentation  to  justify 
scheduled  rates. 
OMB  Number:  None. 
Title:  Section  76.917.  Notification  of 
certification  withdrawal. 
Action:  New  collection. 
Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirements. 
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Estimated  Annual  burden:  25 
responses;  0.5  hours  average  burden  per 
response;  13  hours  total. 

Needs  and  Uses:  "Cable  television, 
franchise  authority,  rates"  Section 
76.917  requires  a  franchise  authority 
that  has  been  certified  to  regulate  rates 
to  notify  the  Commission  if  it  no  longer 
intends  to  regulate  basic  cable  rates. 

OMB  Number:  None. 

Title:  Section  76.923,  Rates  for 
equipment  and  installation  used  to 
receive  the  basic  service  tier. 

Action:  New  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Responses:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  31,000 
responses;  5  hours  average  burden  per 
response;  155,000  hours  total  annual 
burden. 

Needs  and  Uses:  "Cable  television, 
rates,  records  (documents)"  Section 
76.923  requires  cable  operators  to 
maintain  adequate  documentation  to 
demonstrate  that  charges  for  the  sale 
and  lease  of  equipment  and  for 
installations  have  been  developed  in 
conjunction  with  FCC  rules.  The  data  is 
used  by  cable  operators  to  justify  rates 
for  equipment  and  installations. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 
Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 
|FR  Doc.  94-11118  Filed  5-5-94;  8:45  am) 

BILUNG  COOC  S712-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
OMB  for  Review 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  information  collection 

submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1980. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35),  the  FDIC  hereby  gives 
notice  that  it  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
OMB  review  of  the  information 
collection  system  described  below. 
Type  of  Review:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  method  of 
collection. 


Title:  Consolidated  Reports  of  Condition 
and  Income  (Insured  State 
Nonmember  Commercial  and  Savings 
Banks). 

Form  Number:  FFIEC  031 ,  032,  033. 
034. 

OMB  Number:  3064-0052. 

Expiration  Date  of  OMB  Clearance:  )uly 
31. 1994. 

Respondents:  Insured  state  nonmember 
commercial  and  savings  banks. 

Frequency  of  Response:  Quarterly. 

Numberof  Respondents:  7,310. 

Number  of  Responses  Per  Respondent: 
4. 

Total  Annual  Responses:  29,240. 

Average  Number  of  Hours  Per  Response: 
26.28. 

Total  Annual  Burden  Hours:  768.374. 

OMB  Reviewer:  Gary  Waxman,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
3064-0052,  Washington,  DC  20503. 

FDIC  Contact:  Steven  F.  Hanft,  (202) 
898-3907,  Office  of  the  Executive 
Secretary,  Room  F— 400,  Federal 
Deposit  Insurance  Corporation,  550 
17th  Street  N\V.,  Wsahington.  DC 
20429. 

Comments:  Comments  on  this  collection 
of  information  are  welcome  and 
should  be  submitted  before  [insert  60 
days  after  date  of  publication  in  the 
Federal  Register]. 

ADDRESSES:  A  copy  of  the  submission 

may  be  obtained  by  calling  or  writing 

the  FDIC  contact  listed  above. 

Comments  regarding  the  submission 

should  be  addressed  to  both  the  OMB 

reviewer  and  the  FDIC  contact  listed 

above. 

SUPPLEMENTARY  INFORMATION: 

Consolidated  Reports  of  Condition  and 

Income  (Call  Reports)  are  filed  quarterly 

by  insured  state  nonmember 

commercial  banks  and  savings  banks  for 

use  by  the  FDIC  in  monitoring  the 

financial  condition  of  reporting  banks 

and  the  industry  as  a  whole.  The  reports 

are  available  to  the  public. 

Dated:  May  2,  1994. 
Federal  Deposit  Insurance  Corporation 
Robert  E.  Feldman, 
Acting  Executive  Secretary. 
|FR  Doc.  94-10886  Filed  5-5-94;  8:45  am] 

BILLING  CODE  6714-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 


Shipping  Act  of  1984  (46  U.S.C.  app. 

1718  and  46  CFR  part  510). 
Persons  knowing  of  any  reason  why 

any  of  the  following  applicants  should 

not  receive  a  license  are  requested  to 

contact  the  Office  of  Freight  Forwarders, 

Federal  Maritime  Commission, 

Washington.  DC  20573. 

Salinas  International  Freight  Co.,  102 
Decker  Court  #150,  Irving.  TX  75062, 
Officers:  Gilbert  Raymond  Khoiu-y, 
President,  Francesca  Johnson,  Vice 
President 

Hancock  International  Corporation,  702 
W.  Rosevelt  Rd.,  #A5,  Wheaton,  IL 
60187,  Officer:  Nathan  A.  Hancock, 
President/Stockholder 

Profi-eight  Brokers,  Inc.,  177-14  149th 
Road,  Jamaica.  NY  11434,  Officers: 
Monika  Munro,  President/Director/ 
Stockholder,  Alastair  Blair  Munro, 
Secretary /Treasurer/Director 

Export  of  International  Appliances,  Inc., 
8820  Monard  Drive,  Silver  Spring, 
MD  20910,  Officers:  Naresh  Chand 
Jain,  President,  Bhadresh  R.  Dhilla, 
CEO. 

Hi-Tech  Air  Shipping,  Inc.,  7006  NW 
46th  Street,  Miami,  FL  33166, 
Officers:  Robert  E.  Booth,  President, 
Fiorella  Booth,  General  Manager 

Serv  Pak  International,  Inc.,  1331  Royal 
Lane,  Dallas,  TX  75261,  Officers: 
Rolanda  Sue  Whelpley,  President/ 
Treasurer,  Sharon  Ellershaw, 
Executive  Vice  President,  Marsha  K. 
West,  Secretary 

Combined  Transport  Services  Inc., 
16,234  42nd  Ave.,  South,  Seattle.  WA 
98188,  Officers:  Paul  Newcombe, 
President/Director,  Jal  Dinshaw, 
Executive  Vice  President/Director, 
Eduardo  Lopes,  Vice  President/ 
Director,  Donna  Swaw,  Corp. 
Financial  Manager/Director 

S.Q.  Unlimited  Transportation  Services, 
Inc.,  dba  S.Q.  Ocean  Services,  1040 
Industry  Drive.  Seattle,  WA  98188. 
Officers;  Susan  Lee  Beecher, 
President/Stockholder,  Jacques 
Elizabeth  Lassoie.  Stcx:kholder 

Mundi  Export,  Inc..  dba  Mundi  Cargo 
Services.  S.A..  7220  N.W.  36th  Street, 
#629.  Miami.  FL  33166.  Officers: 
Cesar  A.  Baez,  President,  Rafael  E. 
Salas.  Vice  President 

Pegasus  Freight  Services,  Inc..  18439 
Viscount  Road.  Houston,  TX  77032, 
Officers:  Debra  A.  Capko,  President/ 
Treasurer/Stockholder,  David  S.  Hall. 
Vice  President/Secretary 

Caraval.  Inc.,  1120  S.W.  86th  Court, 
Miami,  FL  33144.  Officer:  Leslie  Diaz, 
President/Director 

Anthony  Naimoli.  12  Sylvia  Lane. 
Plain  view.  NY  11803.  Sole  Proprietor 

International  Transportation  Network 
Inc..  254  Orangeburg  Road,  Old 
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Tappan.  NJ  07675.  Officer:  Steven  R. 
Goodglass,  Director/President 

Anthem  Express  World  Transportation 
Inc..  St  1  No.  2.  Ste.  304.  Metro  Office 
Park.  Guaynabo.  PR  00968-1705. 
Officers:  Anthony  Emposimato. 
President.  Tracey  Emposimato. 
Secretar>-,  Leopoldo  Melendez.  Vice 
President.  John  ].  Powers.  Vice 
President 

World  Asia  Freight  Systems.  Inc..  1065 
Sneath  Lane.  San  Bruno.  CA  94066. 
Officer:  Harrison  Park.  President 

Quad  City  Port  Services.  Inc..  dba 
Central  Iowa  Port  Services.  985 
Lincoln  Road.  #219.  Bettendorf.  lA 
52722.  Officers:  Richard  R.  Weeks, 
President.  Linda  H.  Weeks.  Secretary'/ 
Treasurer.  Wendy  K.  Weeks.  Vice 
President,  Cheryl  A.  Burlage.  Vice 
President. 

Dated:  May  2.  11994. 

By  the  Federal  Maritime  Commission. 
loseph  C.  PoUdng. 
Secretary.  | 

IFR  Doc.  94-1089|2:  Filed  5-5-9-;:  8:45  ami 

BILLING  CODE  e73(M>1-M 


FEDERAL  RES^VE  SYSTEM 

BankAmerIca  Corporation,  San 
Francisco,  California;  Application  To 
Engage  in  Nonbanking  Activities 

BankAmerica  Corporation.  San 
Francisco,  Cafifomia  (Applicant),  has 
applied  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(a;3  (BHC  Act)  and  § 
225.23(a)(3)  of  tl\e  Board's  Regulation  Y 
(12  CFR  225.23(0)(3))  to  engage  de  novo 
through  BA  Futures.  Inc..  Chicago, 
Illinois  (Compasy).  a  futures 
commission  merchant  registered  under 
the  Commodity  Exchange  Act  (7  U.S.C. 
%  1  et  seq).  in  executing  and  clearing, 
and  clearing  witihout  executing  the 
following  contracts  en  the  following 
exchanges:  Light  Sweet  Crude  Oil 
Futures.  Oplioni.  on  Light  Sweet  Crude 
Oil  Futures.  No.  2  Heating  Oil  Futurrs 
and  Options  on  No.  2  Heating  Oil 
Futures  on  the  New  York  Mercantile 
E.xchange;  Cera  Futures.  Options  on 
Corn  Futures.  U*heat  Futures.  Options 
on  Wheat  Futures.  Soybean  Futures  and 
Options  on  Soybean  Futures  on  the 
Chicago  Board  of  Trade;  and  Live  Cattle 
Futures,  Options  on  Live  Cattle  Futures. 
Feeder  Cattle  Futures.  Options  on 
Feeder  Cattle  Futures.  Live  Hog  Futures 
and  Options  on  Live  Hog  Futures  on  the 
Chicago  Mercantile  Exchange. 
Applicant  proposes  to  conduct  these 
activities  throughout  the  world. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 


may.  with  Board  approval,  engage  in 
any  activity  which  die  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is.  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

A  particular  activity  may  be  found  to 
meet  the  closely  related  to  banking  test 
if  it  is  demonstrated  that  banks  have 
generally  provided  the  proposed 
activity,  that  banks  generally  provide 
services  that  are  operationally  or 
fimctionally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity,  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 
National  Courier  Ass'n  v.  Board  of 
Governors.  516  F.2d  1229.  1237  (D.C. 
Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y.  49  FR  806.  January  5. 
(1984). 

The  Board  previously  has  approved 
acting  as  a  futures  commission 
m.erchant  in  executing  and  clearing  the 
proposed  commodity  contracts.  See 
Bank  of  Montreal.  79  Federal  Reserve 
Bulletin  1049  (1993);  J.P.  Morgan  &  Co 
Incorporated,  80  Federal  Reserve 
Bulletin  151  (1994)(/.P.  Morgan).  The 
Board  also  previously  has  approved 
providing  a  combination  of  advisor)' 
services  regarding  nonfinancial 
commodity  derivatives  and  acting  as  a 
futures  commission  merchant  in  the 
execution  and  clearance  of  these 
derivatives.  J.P.  Morgan. 

Applicant  proposes  to  conduct  the 
proposed  activities  in  a  manner  that 
differs  slightly  ft-om  what  previously  has 
been  approved  by  the  Board. 
Specifically,  in  J.P.  Morgan  the  Board 
conditioned  approval  of  the  application 
on  J.P.  Morgan's  commitment  that  it 
would  not  perform  execution,  clearance 
or  investment  advisory  services  for 
commodity  funds  (or  commodity  pools) 
owned,  sponsored  by,  or  otherwise 
affiliated  with.  J.P.  Morgan.  In  contrast. 
Applicant  proposes  that  Company's 


customers  would  include  a  managcid 
commodity  fund  formed  outside  of  the 
United  States,  sponsored  by  an  affiUate 
of  Applicant. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  application  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles. 
Secretary.  Board  of  Governors  of  the 
Federal  Reser\e  System.  Washington. 
D.C.  20551.  not  later  than  May  23.  1994. 
Any  request  for  a  hearing  on  this 
application  must,  as  required  bv  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)).  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Chicago. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  2,  1994. 
lennifier }.  Johnson, 
Associate  Secrftary  of  the  Board 
IFR  Doc.  94-10921  F.led  5-5-94:  845  .un) 
BILLING  CODE  (210-01 -F 


FNB  Corp.,  et  al.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Dank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 


23718 


Federal  Register  /  Vol.  59,  No.  87  /  Friday,  May  6,  1994  /  Notices 


Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  31, 
1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  VV.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  B>Td  Street, 
Richmond,  Virginia  23261: 

1.  FNB  Corp. „Asheboro.  North 
Carolina;  to  acquire  100  percent  of  the 
voting  shares  of  Home  Savings  Bank  of 
Siler  City.  SSB,  Siler  City,  North 
Carolina. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Firstar  Corporation,  Milwaukee, 
Wisconsin  and  Firstar  Corporation  of 
Wisconsin;  to  acquire  100  percent  of  the 
voting  shares  of  First  Southeast  Banking 
Corp.,  Lake  Geneva,  Wisconsin,  and 
thereby  indirectly  acquire  First  Bank 
Southeast,  N.A.,  Milwaukee,  Wisconsin 
and  First  Bank  Southeast  of  Lake 
Geneva.  N.A..  Lake  Geneva,  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserv'e 
System,  May  2.  1994. 
Jennifer  ).  Johnson. 
Associate  Secretary  of  the  Board. 
|FR  Doc.  94-10922  Filed  5-5-94;  8:45  am) 
BILLING  CODE  6210-01-^ 


Mainline  Bank$hares  of  Portland,  Inc.; 
Notice  of  Application  to  Engage  de 
novo  In  Permissible  Nonbanking 
Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  Hsted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 


inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  26.  1994. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(I^andall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  Mainline  Bankshares  of  Portland, 
Inc.,  Portland.  Arkansas;  to  engage  de 
novo  in  conducting  lending  activities  as 
permitted  by  §  225.25(b)(1)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Resen'e 
System.  May  2.  1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  94-10923  Filed  5-5-94;  «:45  am] 
BILLING  CODE  6210-01-F 


FEDERAL  TRADE  COMMISSION 

[File  No.  922  3170] 

AJM  Packaging  Corporation,  et  al.; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Michigan  seller  of 
disposable  paper  plates  and  its 
president  from  representing  that  any 
product  it  sells  offers  any  environmental 
benefit  unless  it  can  substantiate  the 
claim,  or  from  misrepresenting  that  any 
paper  product  or  package  is  capable  of 
being  recycled,  or  the  extent  to  which 
recycling  collection  programs  for  them 
are  available. 


DATES:  Comments  must  be  received  on 
cr  before  July  5,  1994. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretarv, 
room  159.  6th  St.  and  Pa.  Ave..  NW.. 
Washington.  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mar>'  Engle.  FTC/H-476.  Washington, 
DC  20580.  (202)  326-3161. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721,  15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

A)M  Packaging  Corporation,  a 
Corporation,  and  Abram  Epstein, 
Individually  and  as  Officer  of  Said 
Corporation;  Agreement  Containing 
Consent  Order  To  Cease  and  Desist 

(File  No.  922  3170] 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  AJM 
Packaging  Corporation,  a  corporation, 
and  Abram  Epstein,  individually  and  as 
officer  of  said  corporation  ("proposed 
respondents"),  and  it  now  appearing 
that  proposed  respondents  are  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  acts 
and  practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
AJM  Packaging  Corporation,  and  Abram 
Epstein,  by  their  duly  authorized  officer 
and  their  attorney,  and  counsel  for  the 
Federal  Trade  Commission  that: 

1.  Proposed  respondent  AJM 
Packaging  Corporation  is  a  Michigan 
corporation  with  its  office  and  principal 
place  of  business  at  6910  Dix  Avenue. 
Detroit.  Michigan  48209. 

Proposed  respondent  Abram  Epstein 
is  the  president  of  said  corporation.  In 
his  capacity  as  president,  he  formulates, 
directs,  and  controls  the  acts  and 
practices  of  said  corporation,  and  his 
business  address  is  the  same  as  that  of 
said  corporation. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the 
attached  draft  complaint. 

3.  Proposed  respondents  waive: 
(a)  Any  further  procedural  steps; 
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Cb)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the 
attached  draft  complaint,  will  be  placed 
on  the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acxxsptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  ilt  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding.       \ 

5.  This  agreement  is  for  settlement 
purposes  only  and  docs  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint,  or  that 
the  facts  as  alleged  in  the  attached  draft 
complaint,  other  than  tlie  jurisdictional 
facts,  are  true. 

6.  This  agreeitient  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  ijie  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may  without  fuither  notice  to  proposed 
respondents.  (1  j  issue  its  complaint 
corresponding  ir»  form  and  substance 
with  the  attached  draft  complaint  and 
its  decision  containing  the  following 
order  to  cease  and  desist  in  disposition 
of  the  proceeding,  and  (2)  make 
information  public  in  respect  thereto. 
When  so  entered,  the  order  to  cease  and 
desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified,  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  The  order  shall  become 
final  upon  service.  Dehverj'  by  the  U.S. 
Postal  Service  of  the  decision  containing 
the  agreed-to  order  to  proposed 
respondents'  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  might  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 


contained  in  the  order  or  in  the 
agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

7.  Proposed  respondents  have  read 
the  complaint  and  the  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  comphed  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

Definition 

For  purposes  of  this  Order,  the 
following  definition  shall  apply: 
"Product  or  package"  means  any 
product  or  package,  including  but  not 
limited  to  bags  and  plates,  that  is  offered 
for  sale,  sold,  or  distributed  to  the 
public  by  respondents,  their  successors 
and  assigns,  under  the  "Nature's  Own 
Green  Label"  brand  name  or  any  other 
brand  name  of  respondents,  their 
successors  and  assigns;  and  also  means 
any  such  product  or  package  sold  or 
distributed  to  the  public  by  third  parties 
under  private  labeling  agreements  with 
respondents,  their  successors  and 
assigns. 

I 

//  is  ordered  that  respondents  AJM 
Packaging  Corporation,  a  corporation, 
its  successors  and  assigns,  and  its 
officers,  and  Abram  Epstein, 
individually  and  as  officer  of  said 
corporation,  and  respondents' 
representatives,  agents,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
labeling,  offering  for  sale,  sale,  or 
distribution  of  any  paper  product  or 
package,  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act.  do  forthwith 
cease  and  desist  from  representing,  in 
any  manner,  directly  or  by  implication: 

(1)  That  any  such  product  or  package 
is  degradable,  biodegradable,  or 
photodegradable;  or, 

(2)  Through  the  use  of  sutJi  terms  as 
degradable,  biogradable, 
photodegradable,  or  any  other 
substantially  similar  term  or  expression, 
that  the  degradability  of  any  such 
product  or  package  offers  any 
environmental  benefit  when  disposed  of 
as  trash  that  is  ordinarily  buried  in  a 
sanitary  landfill, 

unless,  at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 


scientific  evidence  that  substantiates  the 
representation.  For  purposes  of  this 
Order,  competent  and  reliable  scientific 
evidence  shall  mean  tests,  analyses, 
research,  studies,  or  other  evidence 
based  on  the  expertise  of  professionals 
in  the  relevant  area,  that  has  been 
conducted  and  evaluated  in  an  objective 
manner  by  persons  qualified  to  do  so, 
using  procedures  generally  accepted  in 
the  profession  to  yield  accurate  and 
reliable  results. 

II 

It  is  further  ordered  that  respondents 
AJM  Packaging  Corporation,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  Abram  Epstein, 
individually  and  as  officer  of  said 
corporation,  and  respondents' 
representatives,  agents,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
labeling,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  paper 
product  or  package  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  .\cX,  do 
forthwith  cease  and  desist  fi-om 
misrepresenting,  in  any  manner, 
directly  or  by  implication,  the  extent  to 
which  any  such  paper  product  or 
package  is  capable  of  being  recycled  or 
the  extent  to  which  recycling  collection 
programs  for  such  product  or  package 
are  available. 

Ill 

//  is  further  ordered  that  respondents 
AJM  Packaging  Corporation,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  Abram  Epstein, 
individually  and  as  officer  of  said 
corporatio.n.  and  respondents' 
representatives,  agents,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
labeling,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  product  or 
package  in  cr  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  representing,  in 
any  manner,  directly  or  by  impfication, 
that  any  such  product  or  package  offers 
any  environmental  benefit,  unless,  at 
the  time  of  making  such  representation, 
respondents  possess  and  rely  upon 
competent  and  reliable  evidence,  which 
when  appropriate  must  be  competent 
and  reliable  scientific  evidence,  that 
substantiates  such  representation. 

rv 

It  is  further  ordered  that  respondents 
may  continue  to  deplete  their  existing 
inventory  of  "Penthouse"  brand  paper 
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plates  product  packaging  in  the  normal 
course  of  business  without  violating  this 
Order  until  October  31.  1993. 


//  is  further  ordered  that  for  five  (5) 
years  after  \^e  last  date  of  dissemination 
of  any  representation  covered  by  this 
Older,  respondents,  or  their  successors 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  All  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  test  reports,  studies,  surveys, 
demonstrations  or  other  evidence  in 
their  possession  or  control  that 
contradict,  qualify,  or  call  into  question 
such  representation  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  from  consumers. 

VI 

It  is  further  ordered  that  respondent 
AJM  Packaging  Corporation  shall 
distribute  a  copy  of  this  Order  within 
sixty  (60)  days  after  service  of  this  Order 
upon  it  to  each  of  its  operating  divisions 
and  to  each  of  its  officers,  agents, 
representatives,  or  employees  engaged 
in  the  preparation  of  labeling  and 
advertising  and  placement  of 
newspaper,  periodical,  broadcast,  and 
cable  advertisements  covered  by  this 
Order. 

VU 

It  is  further  ordered  that  the 
individual  respondent  named  herein 
promptly  notify  the  Commission  of  the 
discontinuance  of  his  present  business 
or  employment  and  of  his  affiliation 
with  a  new  business  or  employment.  In 
addition,  for  a  period  of  five  (5)  years 
from  the  service  date  of  this  Order,  the 
respondent  shall  promptly  notify  the 
Commission  of  each  affiliation  with  a 
new  business  or  employment  whose 
activities  relate  to  the  manufacture,  sale, 
or  distribution  of  paper  products,  or  of 
his  affiliation  with  a  new  business  or 
employment  in  which  his  own  duties 
and  responsibilities  relate  to  the 
manufacture,  sale,  or  distribution  of 
paper  products.  When  so  required  under 
this  paragraph,  each  such  notice  shall 
include  the  individual  respondent's 
new  business  address  and  a  statement  of 
the  nature  of  the  business  or 
employment  in  which  such  respondent 
is  newly  engaged,  as  well  as  a 
description  of  such  respondent's  duties 
and  responsibilities  in  connection  with 
the  business  or  employment.  The 
expiration  of  the  notice  provision  of  this 
paragraph  shall  not  affect  any  other 
obUgation  arising  under  this  Order. 


VIII 

//  is  further  ordered  that  respondents 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporate  respondent  such 
as  a  dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  which  may 
affect  compliance  obligations  under  this 
Order. 

It  is  further  ordered  that  respondents 
shall,  v\'ithin  sixty  (60)  days  after  service 
of  this  Order  upon  them,  and  at  such 
other  times  as  the  Commission  may 
require,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they 
have  complied  with  this  Order. 

Analysis  of  Consent  Order  To  Aid 
Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondents  AJM  Packaging 
Corporation,  a  Michigan  corporation, 
and  Abram  Epstein,  an  officer  of  said 
corporation. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  the  package 
labeling  of  "Nature's  Own  Green  Label" 
disposable  paper  plates.  The 
Commission's  complaint  in  this  matter 
charges  that  respondents'  labeling 
falsely  represented  that  "Nature's  Own 
Green  Label"  disposable  paper  plates 
are  recyclable  after  ordinary  use.  In  fact, 
the  complaint  alleges,  while  "Nature's 
Own  Green  Label"  disposable  paper 
plates  are  capable  of  being  recycled,  the 
vast  majority  of  consumers  cannot 
recycle  the  product  because  there  are 
virtually  no  collection  facilities  that 
accept  used  paper  plates  for  recycling. 
The  complaint  further  charges  that  the 
respondents'  labeling  contained 
unsubstantiated  representations 
concerning  the  plates'  alleged 
degradabiUty  and  the  environmental 
benefits  that  could  be  obtained  when 
the  bags  were  disposed  of  as  trash  that 
is  subsequently  buried  in  a  sanitary 
landfill  (customary  disposal).  The 
complaint  alleges  that  the  respondents 
represented  that  "Nature's  Own  Green 


Label"  disposable  paper  plates  offer  a 
significant  environmental  benefit  when 
consumers  customarily  disposed  of 
them,  and  that  "Nature's  Own  Green 
Label"  disposable  paper  plates  will 
completely  break  down,  decompose  and 
return  to  nature — i.e.,  decompose  into 
elements  found  in  nature — within  a 
reasonably  short  period  of  time  after 
customary  disposal. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  proposed  order  requires 
that  the  respondents  cease  representing, 
in  any  manner,  directly  or  by 
implication,  that  any  of  their  paper 
products  or  packages  are  "degradable," 
'"biodegradable,"  or  "photodegradable." 
or  through  the  use  of  such  terms  or 
similar  terms,  that  any  such  product  or 
package  offers  any  environmental 
benefits  when  consumers  dispose  of 
them  as  trash  that  is  buried  in  a  sanitary 
landfill,  unless  the  respondents  have 
competent  and  reliable  scientific 
evidence  to  substantiate  the 
representations  at  the  time  they  are 
made. 

Part  II  of  the  proposed  order  requires 
that  the  respondents  cease 
misrepresenting,  in  any  manner, 
directly  or  by  implication,  the  extent  to 
which  any  paper  product  or  package  is 
capable  of  being  recycled  or  the  extent 
to  which  recycling  collection  programs 
are  available. 

Part  III  of  the  proposed  order  requires 
the  respondents  to  cease  representing 
that  their  products  or  packages  offer  any 
environmental  benefit,  unless  at  the 
time  of  making  such  a  representation, 
the  respondents  possess  and  rely  upon 
competent  and  reliable  evidence,  which 
when  appropriate  must  be  competent 
and  reliable  scientific  evidence,  that 
substantiates  such  representations. 

Part  IV  of  the  proposed  order 
permitted  the  respondents  to  deplete 
their  existing  inventory  of  certain  paper 
plate  product  packaging  in  the  normal 
course  of  business  without  violating  the 
order  until  October  31.  1993. 

The  proposed  order  also  requires  the 
respondents  to  maintain  materials  relied 
upon  to  substantiate  the  claims  covered 
by  the  order,  to  distribute  copies  of  the 
order  to  certain  company  officials,  to 
notify  the  Commission  of  any  changes 
in  corporate  structure  that  might  affect 
comphance  with  the  order,  to  notify  the 
Commission  of  any  changes  in  the 
business  or  employment  of  the  named 
individual  respondent,  and  to  file  one  or 
more  reports  detailing  compliance  with 
the  order. 


The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modif)'  in  any  way  their  terms. 
Donald  S.  Clark, 
Secretary. 
|FR  Doc.  94-10943  Filed  5-5-94;  8:45  am) 

BILLING  CODE  67S<M>1-M 


[Dotket  No.  9234] 

Adventist  Health  SystemAWest,  et  al.; 
Prohibited  Trade  Practices  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  order. 

SUMMARY:  This  final  order  dismisses  a 
lawsuit  challenging  the  acquisition  of 
Ukiah  General  Hospital  by  Adventist 
Health  SystemA/Vest  in  Ukiah. 
California.  According  to  the 
Commission  decision,  the  evidence  did 
not  support  the  relevant  geographic 
markets  alleged  in  the  complaint,  which 
were  limited  to,  specific  areas  of 
Cahfomia.         L 

DATES:  Complaint  issued  November  7. 
1989.  Final  order  issued  April  1,  1994.' 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Newman  or  Erika  Wodinsky, 
FTC/San  Francisco  Regional  Office.  901 
Market  St.,  suite  570,  San  Francisco. 
CA.  94103.  (415)  744-7920. 

(Sec.  6.  38  Stat.  72|l:  15  U.S.C.  46.  Interprets 
or  applies  sec.  7.  B8  Sfst.  731.  as  amended; 
15  U.S.C.  18)        ! 

Donald  S.  Clark, 

Svcretary. 

|FR  Doc.  94-109-^2  Filed  5-5-94;  8:45  am] 

BILUNG  CODE  67S(M>1-M 

[Docket  No.  9257] 

Del  Dotto  Enterprises,  Inc.,  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
California-based  corgpration  and  its 
officers  from  making  false  claims 
regarding  real  estate,  credit, 
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'Copies  of  the  Complaint.  Initi.il  Decision. 
Opinion  of  the  Commission.  Final  Order,  and 
Statement  of  Commissioners  Owen  and  Yao  are 
available  from  the  Commission's  Public  Reference 
Branch.  H-130.  6th  Street  and  Pennsylvania 
Avenue  NW..  Washifigton.  DC  20SB0. 


investments,  or  business  opportunities 
in  the  future.  In  addition,  the  order 
prohibits  the  respondents  from 
misrepresenting  that  any  endorsement 
for  a  product  or  service  represents  the 
typical  or  ordinary  e.xperience  of 
previoiis  users,  and  from  representing 
that  any  advertisement  is  not  paid 
advertising. 

DATES:  Complaint  issued  April  19.  1993. 
Order  issued  April  21,  1994. i 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Couillou  or  Andrea  Foster,  FTC/ 
Atlanta  Regional  Office,  1718  Peachtree 
St.  NW.,  room  1000,  Atlanta,  GA.  30.?67. 
(404)  347-4837. 

SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  November  9, 1993,  there  was 
published  in  the  Federal  Register.  58  FR 
59473,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Del  Dotto 
Enterprises,  Inc.,  et  al.,  for  the  purpose 
of  soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  bv 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6.  38  Slat.  721;  15  U.S.C.  46.  Interprets 
or  applies  sec.  5.  38  Stat.  719,  as  amended; 
15  U.S.C.  45) 

Donald  S.  Clark, 

Spcrctary: 

|FR  Doc.  94-10945  Filed  5-5-94;  8:45  am) 

BILUNG  CODE  6750-01 -M 


[Docket  C-3482] 

The  Hairt>ow  Company,  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  the 
California-based  corporations  and 
officers,  who  purported  to  sell  hairbow 
kits,  from  making  any  material 
misrepresentations  regarding  earnings 
or  profits  of  participants  in  any  work 


opportunity  and  from  making 
misrepresentations  about  the 
marketplace  demand  for  any  product  or 
service  for  which  the  respondents  are 
offering  a  work  opportunity.  In  addition, 
the  order  sets  a  redress  payment, 
however,  based  upon  financial 
statements  submitted  by  the 
respondents,  the  redress  pajTnents  have 
been  suspended. 

DATES:  Complaint  and  Order  issued 
March  17,  1994.' 

FOR  FURTHER  INFORMATION  CONTACT: 
leffrey  Klurfeld  or  Gerald  U'nght.  FTC/ 
San  Francisco  Regional  Office,  901 
Market  St.,  suite  570,  San  Francisco, 
CA.  94103.  (415)  744-7920. 
SUPPLEMENTARY  INFORMATION:  Ou 
Wednesday,  Januarj-  5,  1994,  there  was 
published  in  the  Federal  Register,  59  FR 
577,  a  proposed  consent  agreement  with 
analysis  In  the  Matter  of  The  Hairbow 
Company,  et  a!.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parlies  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
oi  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contempLafed  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interprets 

or  applies  sec.  5.  38  Stat.  719,  cs  amended; 

15U  S.C.  45) 

Donald  S.  Clark, 

Secretary: 

(FR  Doc.  94-10946  Filed  5-5-94;  845  ami 

BILUNG  CODE  6750-01 -M 


[Docket  C-3483] 

Homespun  Products,  Inc.,  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  tlie 
California-based  corporations  and  an 
officer,  who  purported  to  market 
pillows  and  Christmas  ornaments,  from 
making  any  material  misrepresentations 
regarding  earnings  or  profits  of 


>  Copies  of  the  Complai.at.  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130.  6th  Street  &  Pennsylvar.ia 
Avenue  NW.,  Washington.  DC  20580. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  avaiUble  from  the  Commission's  Public 
Reference  Branch,  H-130.  6th  Street  &  Pennsylvania 
.Avenue.  NW.,  Washington.  DC  20580. 
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participants  in  any  work  opportunity 
and  from  making  misrepresentations 
about  the  marketplace  demand  for  any 
product  or  ser\ice  for  which  the 
respondents  are  offering  a  work 
opportunity.  In  addition,  the  order  sets 
a  redress  payment,  however,  based  upon 
financial  statements  submitted  by  the 
respondents,  the  redress  pa\Tnents  have 
been  suspended. 

DATES:  Complaint  and  Order  issued 
March  17. 1994. » 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Klurfeld  or  C«rald  Wright,  FTC; 
San  Francisco  Regional  Office,  901 
Market  St.,  suite  570,  San  Francisco,  CA 
94103.  (415)744-7920. 
SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  Januar}'  5,  1994,  there  was 
published  in  the  Federal  Register,  59  FR 
580,  a  proposed  consent  agreement  with 
analysis  In  the  .Matter  of  Homespun 
Products.  Inc.,  et  a!.,  for  the  purpose  of 
soHciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Com.mission  has  orde.'-ed  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictionaJ  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C  46.  Interprets 
or  applies  sec.  5,  33  Stat.  719,  as  amenJed; 
15  L'.S  C.  45) 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  0-;-lC947  Fi!od  5-5-94;  8;45  amj 

BILUfta  CODE  S7S(M)t-M 

[File  No.  912  3364] 

LePage's,  inc.,  etal.;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  the  Pennsylvania 
manufacturers  of  glues  and  adhesive 
tapes  from  misrepresenting  that  any 
product  or  package  is  capable  of  being 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Co.-nmission's  Public 
Reference  Branch.  H-130.  6th  Street  ft  Pennsylvania 
Avenue  NAV..  Waihinglor.,  DC  2U580. 


recycled,  or  the  e.vtent  to  which 
recycling  collection  programs  are 
available  for  such  products,  and  from 
making  unsubstantiated  claims  that  its 
products  or  packages  are  degradable, 
biodegradable  or  photodegradabie,  or 
that  their  degradability  offers  any 
environmental  benefit  when  disposed  of 
as  trash  in  a  sanitary  landfill. 
DATES:  Comments  must  be  received  on 
or  before  July  5.  1994. 
ADDRESSES:  Comments  should  be 
directed  to;  FTC/Office  of  the  Secretarv', 
room  159,  6th  St.  and  Pa.  .■\ve.  N'W.. 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Dershowitz.  FrC/S-4002, 
Washington,  DC  20580.  (202)  326-3158. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
rgreement  containing  a  consent  order  to 
•ease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  vi.ews  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9rb)(6)(ii)). 

LePage's  Inc.,  a  Corporation,  and  LP 
Holdings,  Inc.,  a  Corporation; 
Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

[File  No.  912  3364) 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  proposed 
respondents  LePage's.  Inc.,  a 
corporation,  and  LP  Holdings,  Inc.,  a 
corporation,  and  it  now  appearing  that 
proposed  respondents  are  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  acts 
and  practices  being  investi^ted. 

It  is  hereby  agreed  by  ana  between 
LePage's,  Inc.  and  LP  Holdings,  Inc  .  by 
their  duly  authorized  officers,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  LePage's,  Inc. 
is  a  corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Pennsylvania. 

Proposed  respondent  LP  Holdings, 
Inc.  is  a  corporation  organized,  existing 
and  doing  business  under  and  by  virtue 
of  the  laws  of  the  State  of  Delaware.  It 
dominates  and  controls  the  acts  and 
practices  of  its  wholly-owmed 
subsidiary,  LePage's,  Inc. 


The  proposed  .respondents  have  their 
principal  offices  or  places  of  business  at 
120  Delta  Drive.  Pittsburgh, 
Pennsylvania  15238. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  claims  under  the  Equal  .Access 
to  justice  ,\ct. 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  the  complaint  contemplated  hereby, 
will  be  placed  on  the  public  record  for 
a  period  of  sixty  (60)  clays  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  cither  withdraw  its  acceptance  of 
this  agreement  and  so  notif\'  proposed 
respondents,  in  which  event  it  will  take 
sue  h  action  as  it  may  consider 
appropriate,  or  issue  a.^d  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  f)ropused  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint  or  that 
the  facts  as  alleged  in  the  attached  draft 
complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may  without  further  notice  to  proposed 
respondents,  (1)  issue  its  com.piaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
pro\1ded  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivcrj'  by  the  U.S.  Postal  Service  of 


the  decision  containing  the  agroed-to 
order  to  proposed  respondents'  address 
as  stated  in  this  agreement  shall 
constitute  service.  Proposed 
respondents  waive  any  right  they  might 
have  to  any  other  manner  of  service. 
The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  in  the 
agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

7.  Proposed  respondents  have  read 
the  complaint  and  the  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  uill  be  required  to  file  one  or  more 
compliance  reports  showing  they  have 
fully  complied  with  the  order.  Proposed 
respondents  further  understand  that 
they  may  be  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

Definitions 

For  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

The  term  "product  or  package"  means 
any  product  or  package  that  is  offered 
for  sale,  sold  or  distributed  to  the  public 
by  respondents,  their  successors  and 
assigns,  under  the  LePage's  brand  name 
or  any  other  brand  name  of  respondents, 
their  successors  and  assigns;  and  also 
means  any  product  or  package  sold  or 
distributed  to  the  public  by  third  parties 
under  private  labeling  agreements  with 
respondents,  their  successors  and 
assigns. 

"(jompetent  and  reliable  scientific 
evidence"  shall  mean  tests,  analyses, 
research,  studies  or  other  evidence 
based  on  the  expdrtise  qf  professionals 
in  the  relevant  area,  that  has  been 
conducted  and  evaluated  in  an  objective 
manner  by  persons  quafified  to  do  so, 
using  procedures  generally  accepted  in 
the  profession  to  yield  accurate  and 
reliable  results. 

I 

It  is  ordered  that  respondents, 
LePage's,  Inc.,  a  corporation,  and  LP 
Holdings,  Lie,  a  corporation,  their 
successors  and  assigns,  and  their 
officers,  representatives,  agents,  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
advertising,  labeling,  promotion, 
offering  for  sale,  sale,  or  distribution  of 
any  product  or  package  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from 
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representing,  in  any  manner,  directly  or 
by  implication: 

(1)  That  any  such  product  or  package 
is  degradable,  biodegradable,  or 
photodegradable;  or, 

(2)  Through  the  use  of  such  terms  as 
degradable,  biodegradable,  or 
photodegradable  or  any  other  similar 
terms  or  expression,  that  any  such 
product  or  package  offers  any 
environmental  benefits  when  consumers 
dispose  or  it  as  trash  that  is  buried  in 

a  sanitary  landfill, 

unless  at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates 
such  representation. 

II 

A.  It  is  further  ordered  that 
respondents,  LePage's,  Inc.,  a 
corporation,  and  LP  Holdings,  Inc.,  a 
corporation,  their  successors  and 
assigns,  and  their  officers, 
representatives,  agents,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
labeling,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  product  or 
package  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  misrepresenting, 
in  any  manner,  directly  or  by 
implication,  the  extent  to  which: 

(1)  Any  such  product  or  package  is 
capable  of  being  recycled;  or, 

(2)  Recycling  collection  programs  for 
such  product  or  package  are  available. 

B.  Pro\ided,  however,  respondents 
will  not  be  in  violation  of  Part  11(A)(2) 
of  this  Order,  in  connection  with  the 
advertising,  labeling,  offering  for  sale, 
sale,  or  distribution  of  any  non-foam 
polyst>Tene  or  any  non-corrugated 
paperboard  or  cardboard  product  or 
package,  if  they  truthfully  represent  that 
such  product  or  package  is  recyclable, 
provided  that: 

(1)  Respondents  disclose  clearly, 
prominently,  and  in  close  proximity  to 
such  representation: 

(a)  In  regard  to  any  non-foam 
polystyrene  product  or  package,  that 
such  product  or  package  is  recyclable  in 
the  few  communities  with  recycling 
collection  programs  for  non-foam 
polystyrene;  and  in  regard  to  any  non- 
corrugated  paperboard  or  cardboard 
product  or  package,  that  such  product  or 
package  is  recyclable  in  the  few 
communities  with  recycling  collection 
programs  for  non-corrugated  paperboard 
or  cardboard;  or 

(b)  The  approximate  number  of  U.S. 
communities  with  recycling  collection 


programs  for  such  product  or  package; 
or 

(c)  The  approximate  percentage  of 
U.S.  communities  or  the  U.S. 
population  to  which  recycling 
collection  programs  for  such  product  or 
package  are  available;  and 

(2)  hi  addition,  in  the  case  of  a  non- 
foam  polystyrene  product  or  package, 
such  product  or  package  itself  bear  a 
clear  identification  of  the  specific 
plastic  resin(s)  from  which  it  is  made. 

For  purposes  of  this  provision,  a 
disclosure  elsewhere  on  the  product 
package  shall  be  deemed  to  be  "in  close 
proximity"  to  such  representation  if 
there  is  a  clear  and  conspicuous  cross- 
reference  to  the  disclosure.  The  use  of 
an  asterisk  or  other  symbol  shall  not 
constitute  a  clear  and  conspicuous 
cross-reference.  A  cross-reference  shall 
be  deemed  clear  and  conspicuous  if  it 
is  of  sufficient  prominence  to  be  readily 
noticeable  and  readable  by  the 
prospective  purchaser  when  examining 
the  part  of  the  package  on  which  the 
representation  apipears. 

Ill 

It  is  further  ordered  that  respondents. 
LePage's,  Inc..  a  corporation,  and  LP 
Holdings,  Inc.  a  corporation,  their 
successors  and  assigns,  and  their 
officers,  representatives,  agents,  and 
employees,  directly  or  through  any 
corporation,  subsidiary',  division,  or 
other  device,  in  connection  with  the 
advertising,  labehng,  promotion, 
offering  for  sale,  sale,  or  distribution  of 
any  product  or  package  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  ftt)m 
representing,  in  any  manner,  directly  or 
by  imphcation,  that  any  such  product  or 
package  offers  any  environmental 
benefit,  unless  at  the  time  of  making 
such  representation,  respondents 
possess  and  rely  upon  competent  and 
rehable  evidence,  which  when 
appropriate  must  be  competent  and 
reliable  scientific  evidence,  that 
substantiates  such  representation. 

rv 

It  is  further  ordered  that  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondents,  or  their  successors 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  All  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in 
their  possession  or  control  that 
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contradict,  qualify,  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  from  consumers. 


It  is  further  ordered  that  respondents 
shall  distribute  a  copy  of  this  Order  to 
each  of  their  operating  divisions  and  to 
each  of  their  officers,  agents, 
representatives,  or  employees  engaged 
in  the  preparation  and  placement  of 
advertisements,  promotional  materials, 
product  labels  or  other  such  sales 
materials  covered  by  this  Order. 

VI 

It  is  further  ordered  that  respondents 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporations  such  as  a 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporations  which  may 
affect  compliance  obligations  under  this 
Order. 

VII 

It  is  further  ordered  that  respondents 
shall,  within  sixty  (60)  days  after  service 
of  this  Order  upon  them,  and  at  such 
other  times  as  the  Commission  may 
require,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they 
have  complied  with  this  Order. 

Analysis  of  Consent  Order  To  Aid 
Public  Corament 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondents  Le Page's,  Inc.,  a 
Pennsylvania  corporation,  and  LP 
Holdings,  Inc..  a  Delaware  corporation. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  the  labeling  and 
advertising  of  LePage's  Biodegradable 
Transparent  Tape.  The  Commission's 
complaint  in  this  matter  alleges  that 
LePage's  Biodegradable  Transparent 
Tape  is  a  cellophane  tape  made  from 
wood  pulp  and  adhesive  material;  that 
the  retail  tape  product  is  sold  with  a 
hard  clear  non-foam  polystyrene  plastic 
dispenser  that  does  not  identify  the 


type(s)  of  plastic  resin  firom  which  it  is 
made;  and  that  the  tape  and  dispenser 
are  attached  to  a  non-corrugated 
paperboard  or  cardboard  backcard.  The 
complaint  charges  that  the  respondents 
represented  without  substantiation  that 
LePage's  Biodegradable  Transparent 
Tape  will  completely  break  dov«i  and 
return  to  nature — i.e..  decompose  into 
elements  found  in  nature — within  a 
reasonably  short  period  of  time  after 
customary  disposal  and  that  compared 
to  other  transparent  tape,  LePage's 
Biodegradable  Transparent  Tape  offers  a 
significant  environmental  benefit  after 
customary  disposal.  The  complaint 
further  charges  that  the  respondents 
falsely  represented  that  the  plastic  tape 
dispenser  and  paperboard  backcard  of 
LePage's  Biodegradable  Transparent 
Tape  are  recyclable.  In  fact,  the 
complaint  alleges,  the  plastic  tape 
dispenser  and  the  paperboard  package 
are  not  recyclable,  because  there  are 
only  a  few  collection  facilities 
nationwide  that  will  accept  the  non- 
foam  polystyrene  tape  dispenser  or  the 
non-corrugated  paperboard  or  cardboard 
backcard  for  recycling. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  proposed  order  requires 
that  the  respondents  cease  and  desist 
from  representing,  in  any  manner, 
directly  or  by  implication,  that  any  of 
their  products  or  packages  are 
degradable,  biodegradable,  or 
photodegradable,  or  more  specifically 
through  the  use  of  such  terms  or  similar 
terms  that  any  such  product  or  package 
offers  any  environmental  benefits  when 
consumers  dispose  of  it  as  trash  that  is 
buried  in  a  sanitary  landfill,  unless  at 
the  time  of  making  such  representation, 
the  respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  that  substantiates  such 
representation. 

Part  II  of  the  proposed  order  requires 
that  the  respondents  cease  and  desist 
from  misrepresenting,  in  any  manner, 
directly  or  by  implication,  with  respect 
to  any  product  or  package  the  extent  to 
which  it  is  capable  of  being  recycled  or 
to  which  recycling  collection  programs 
are  available.  Part  II  also  contains  a 
provision  that  allows  the  respondents  to 
advertise  non-foam  polystyrene  and 
non-corrugated  paperboard  and 
cardboard  products  or  packages  as 
recyclable  without  violating  Part  II  of 
the  order.  The  respondents  may  do  so  if 
they  truthfully  represent  that  such 
products  or  packages  are  capable  of 
being  recycled;  disclose  clearly, 
prominently  and  in  close  proximity  to 


such  claim  (a)  that  such  product  or 
package  is  recyclable  in  the  few 
communities  with  recycling  collection 
programs  for  non-foam  polystyrene  or 
for  non-corrugated  paperboard  or 
cardborad;  or  fb)  the  appro.ximate 
number  of  U.S.  communities  with 
recycling  collection  programs  for  such 
product  or  package;  or  (c)  the 
approximate  percentage  of  U.S. 
population  to  which  recycling 
collection  programs  for  such  product  or 
package  are  available;  and  in  addition, 
in  the  case  of  any  non-foam  polystyrene 
product  or  package,  such  product  or 
package  itself  bears  a  clear  identification 
of  the  specific  plastic  resin(s)  from 
which  it  is  made. 

Part  III  of  the  proposed  order  provides 
that  if  the  respondents  represent  in 
advertising  or  labeling  that  any  product 
or  package  offers  any  environmental 
benefit,  they  must  have  a  reasonable 
basis  consisting  of  competent  and 
reliable  evidence,  which  when 
appropriate  must  be  competent  and 
reliable  scientific  evidence,  that 
substantiates  the  claims. 

The  proposed  order  also  requires  the 
respondents  to  maintain  materials  relied 
upon  to  substantiate  the  claims  covered 
by  the  order,  to  distribute  copies  of  the 
order  to  certain  company  officials,  to 
notify  the  Commission  of  any  changes 
in  corporate  structure  that  might  affect 
compliance  with  the  order,  and  to  file 
one  or  more  reports  detailing 
compliance  with  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark, 
Secretary. 
IFR  Doc.  94-10944  Filed  5-5-94;  8:45  ami 
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[File  No.  922  3373] 

Mia  Rose  Products,  Inc.,  et  al.; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  California-based 
corporation  and  its  officer  from  making 
any  representation  about  the  efficacy  or 
performance  of  any  air  cleaning,  air 
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freshening,  or  insecticidal  product, 
unless  the  respondents  possess  and  rely 
upon  competent  and  reliable  scientific 
evidence  to  substantiate  the 
representation. 

DATES:  Comments  must  be  received  on 
or  before  July  5.  1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159.  6th  St.  and  Pa.  Ave.  NW.. 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Kliirfeld  or  Linda  Badger.  FTC/ 
San  Francisco  Regional  Office,  901 
Market  St.,  suite  570,  San  Francisco. 
CA.  94103.  (415J  744-7920. 
SUPPLEMENTARY  INFORMATtON:  Pursuant 
to  Section  6(fJ  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  foUovdng  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
Section  4.9(b){6Kii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 
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Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission, 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Mia  Rose 
Products.  Inc..  and  Mia  Palencar 
("respondents"),  and  it  now  appearing 
that  proposed  respondents  are  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  acts 
and  practices  being  Investigated, 

It  is  hereby  agreed  by  and  between 
respondents  and  by  their  duly 
authorized  offioers,  and  counsel  for  the 
Federal  Trade  Commission  that: 

1.  Proposed  respondent  Mia  Rose 
Products.  Inc.  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  California.  The  principal  place 
of  business  of  this  corporation  is  located 
at  3555-B  Harbor  Gateway  South,  Costa 
Mesa,  California  92626. 

Proposed  respondent  Mia  Palencar  is 
an  officer  of  the  corporate  respondeat. 
She  formulates,  directs,  and  controls  the 
acts  and  practices  of  the  corporate 
respondent  and  her  address  is  the  same 
as  that  of  corporate  respondent. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the 
attached  draft  complaint. 

3.  Proposed  respondents  waive: 


a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
vahdity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act,  5  U.S.C.  504. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the 
attached  draft  complaint,  will  be  placed 
on  the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
of  facts,  other  than  jurisdictional  facts, 
or  of  violations  of  law  as  alleged  in  the 
draft  complaint  here  attached. 

6.  This  agreement  contemplates  that  it 
it  is  accepted  by  the  Commission,  and 

if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (a)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  attached  draft  complaint  and 
its  decision  containing  the  following 
order  to  cease  and  desist  in  disposition 
of  the  proceeding  and  (b)  male 
information  public  in  respect  thereto. 
When  so  entered,  the  order  to  cease  and 
desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  The  order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondents'  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondents  waive 
any  right  they  may  have  to  any  other 
maimer  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 


may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondents  have  read 
the  attached  draft  complaint  and  the 
following  order.  Proposed  respondents 
understand  that  once  the  order  has  been 
issued,  they  will  be  required  to  file  one 
or  more  comphance  reports  showing 
that  they  have  fully  complied  with  tiie 
order.  Proposed  respondents  further 
understand  that  they  may  be  fiable  for 
civil  penalties  in  the  amount  pfovided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

I 

It  is  ordered  that  respondents  Mia 
Rose  Products,  Inc.,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
and  Mia  Palencar,  individually  and  as 
an  officer  of  said  corporation,  and 
respondents'  agents,  representatives^, 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
manufacturing,  labelling,  advertising, 
promotion,  offering  for  sale,  sale  or 
distribution  of  Air  Therapy,  Pet  Air  or 
any  substantially  similar  product  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  representing,  in  any  manner, 
directly  or  by  implication,  that: 

A.  Such  product  is  effective  in 
cleaning  or  purifying  indoor  air. 

B.  Such  product  is  more  effective  in 
cleaning  or  purifying  indoor  air  than 
conventional  air  cleaning  products. 

C.  Spraying  such  product  into  the  air 
eliminates  smoke. 

D.  Spraying  such  product  into  the  air 
eliminates  pollen. 

E.  Spraying  such  product  into  the  air 
eliminates  airborne  bacteria. 

F.  Spra>-ing  such  product  into  the  air 
eliminates  household  insects. 

G.  Spraying  such  product  into  the  air 
eliminates  pet  dander. 

H.  Spraying  such  product  into  the  air 
eliminates  rather  than  masks  odors. 

For  the  purposes  of  this  Order, 
"substantially  similar  product"  shall 
mean  any  air  cleaning  or  air  freshening 
product  which  contains  d-limonene  as 
its  sole  active  ingredient. 

II 

It  is  further  ordered  that  respondents. 
Mia  Rose  Products.  Inc..  a  corporation, 
its  successors  and  assigns,  and  its 
officers,  and  Mia  Palencar.  individually 
and  as  an  officer  of  said  corporation, 
and  respondents'  agents,  representatives 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
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manufacturing,  labelling,  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  air  cleaning,  air 
freshening,  or  insecticidal  product  in  or 
afliecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  representing,  in  any  manner, 
directly  or  by  implication,  the  efficacy 
or  performance  of  any  such  product, 
unless  such  representation  is  true,  and 
at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
evidence,  which  when  appropriate  must 
be  competent  and  reliable  scientific 
evidence,  that  substantiates  such 
representation.  For  purposes  of  this 
Order,  "competent  and  reliable 
scientific  evidence"  shall  mean  tests, 
analyses,  research,  studies  or  other 
evidence  based  on  the  expertise  of 
professionals  in  the  relevant  area,  that 
has  been  conducted  and  evaluated  in  an 
objective  manner  by  persons  qualified  to 
do  so,  using  procedures  generally 
accepted  in  the  profession  to  yield 
accurate  and  reliable  results. 

UI 

//  is  further  ordered  that  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondents,  or  their  successors 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  All  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in 
their  possession  or  control  that 
contradict,  qualify,  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  from  consumers. 

IV 

It  is  further  ordered  that  provisions  of 
this  Order  shall  not  apply  to  the 
printing  on  cans  of  Air  Therapy  or  Pet 
Air  which  were  manufactured  prior  to 
September  1,  1993,  and  shipped  by 
respondents  to  distributors  or  retailers 
prior  tafour  (4)  months  from  the  date 
of  issuance  jof  this  Order. 


It  is  further  ordered  that  respondents 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporate  respondent  such 
as  dissolution,  assigimient  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  or  subsidiaries,  or  any  other 
change  in  the  corporation  which  may 


affect  compliance  obligations  arising  out 
of  this  Order. 

VI 

It  is  further  ordered  that  the 
individual  respondent  shall,  for  a  period 
of  five  (5)  years  after  the  date  of  service 
of  this  Order  upon  her,  promptly  notify 
the  Commission,  in  wxiting,  of  her 
discontinuance  of  her  present  business 
or  employment  and  of  her  affiliation 
with  a  new  business  or  employment. 
For  each  such  new  affiliation,  the  notice 
shall  include  the  name  and  address  of 
the  new  business  or  employment,  a 
statement  of  the  nature  of  the  new 
business  or  employment,  and  a 
description  of  respondent's  duties  and 
responsibilities  in  connection  with  the 
new  business  or  emplojTnent. 

VII 

It  is  further  ordered  that  the  corporate 
respondent  shall,  within  ten  (10)  days 
from  the  date  of  service  of  this  Order 
upon  them,  distribute  a  copy  of  this 
Order  to  each  of  its  officers,  agents, 
representatives,  independent 
contractors,  and  employees  involved  in 
the  preparation  and  placement  of 
advertisements  or  promotional 
materials,  or  is  in  communication  with 
customers  or  prospective  customers,  or 
who  have  any  responsibilities  with 
respect  to  the  subject  matter  of  this 
Order;  and  for  a  period  of  five  (5)  years, 
from  the  date  of  issuance  of  this  Order, 
distribute  a  copy  of  this  Order  to  all  of 
respondent's  future  such  officers, 
agents,  representatives,  independent 
contractors,  and  employees. 

VIII 

/( is  further  ordered  that  respondents 
shall,  within  sixty  (60)  days  from  the 
date  of  service  of  this  Order  upon  them, 
and  at  such  other  times  as  the 
Commission  may  require,  file  with  the 
Conunission  a  report,  in  veiling,  setting 
forth  in  detail  the  manner  and  form  in 
which  they  have  complied  with  this 
order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondents  Mia  Rose  Proaucts, 
Inc.,  a  California  corporation,  and  Mia 
Rose  Palencar,  individually  and  as  an 
officer  of  the  corporation. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 


agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  two  products, 
named  "Air  Therapy"  and  "Pet  Air," 
sold  by  Mia  Rose  Products,  Inc.  ("the 
company").  Air  Therapy  and  Pet  Air  are 
air  sprays  made  from  the  essential  oils 
of  citrus  fruit  and/or  herbs.  These  two 
products  have  identical  ingredients,  and 
are  both  sold  for  their  alleged  air 
freshening,  air  cleaning  and  insecticidal 
effects.  The  Commission's  complaint 
charges  that  respondents'  advertising 
contained  false  and  unsubstantiated 
representations  that  these  products  are 
effective  in  eliminating  indoor  air 
pollutants  and  household  insects. 
Specifically,  the  complaint  alleges  that 
respondents  falsely  represented  that:  (1) 
These  products  are  effective  in  cleaning 
or  purifv'ing  indoor  air;  (2)  these 
products  are  more  effective  in  cleaning 
or  purifying  indoor  air  than 
conventional  air  cleaning  products;  (3) 
spraying  these  products  into  the  air 
eliminates  smoke;  (4)  spraying  these 
products  into  the  air  eliminates  pollen; 
(5)  spraying  these  products  into  the  air 
eliminates  airborne  bacteria;  (6) 
spra>ang  Pet  Air  into  the  air  eliminates 
pet  dander;  (7)  spraying  Air  Therapy 
into  the  air  eliminates  household 
insects;  and  (8)  spraying  these  products 
into  the  air  eliminates,  rather  than 
masks,  odors. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future.  Part  I  of 
the  proposed  order  would  prohibit  the 
company  from  making  any  of  the  false 
claims  delineated  above  for  Air 
Therapy,  Pet  Air,  or  any  products  with 
substantially  similar  ingredients. 

Part  II  of  the  proposed  order  includes 
broad  fencing-in  relief,  requiring  the 
respondents  to  cease  and  desist  from 
representing  the  efficacy  or  performance 
of  any  air  cleaning,  air  freshening,  or 
insecticidal  product  unless  such 
representation  is  true,  and  at  the  lime  of 
making  such  representation,  Mia  Rose 
possesses  and  relies  upon  competent 
and  reliable  evidence,  which  when 
appropriate  must  be  competent  and 
reliable  scientific  evidence. 

Part  IV  of  the  proposed  order  is  a 
provision  that  allows  the  company  a 
period  of  four  months  from  the  date  the 
proposed  order  becomes  final  before  it 
is  obligated  to  re-word  its  labeling  on  its 
current  inventory  of  Air  Therapy  and 
Pet  Air  cans.  All  other  provisions  of  the 
order  become  effective  immediately 


upon  the  Commission's  issuance  of  the 
order  as  final. 

The  proposed  order  also  requires  the 
rtispondents  to  maintain  materials  relied 
upon  to  substantiate  claims  covered  by 
the  order;  to  provide  a  copy  of  the 
consent  agreement  to  all  employees  or 
representatives  involved  in  the 
preparation  and  placement  of  the 
company's  advertisements,  or  in 
communication  uith  the  company's 
customers  or  prospective  customers;  to 
notify  the  Commission  of  any  changes 
in  corporate  structure  that  might  affect 
compliance  with  the  order;  to  notify  the 
Commission  of  certain  changes  in  the 
business  or  employment  of  the  named 
individual  respondent;  and  to  file  one  or 
more  reports  detailing  compliance  v/ith 
the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  II  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark, 
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Secretary. 

|FR  Doc.  94-10948  |^ 

BILLING  CODE  675(M)1-M 
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[Dkt  C-3485] 

New  Mexico  Custom  Designs,  Inc.,  et 
al.;  Prohibited  Trade  Practices  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Tjade  Commission. 
ACTION:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
V  iolations  of  fedeiial  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  the 
New  Mc.xico-base^  corporation  and  its 
officer,  who  claim|E?d  to  sell  beaded 
earrings,  from  making  any  material 
misrepresentations  regarding  earnings 
or  profits  of  participants  in  any  work 
opportunity  and  from  making 
misrepresentations  about  the 
marketplace  demand  for  any  product  or 
service  for  which  toe  respondents  are 
offering  a  work  opportunity.  In  addition, 
the  order  sets  a  redress  payment, 
however,  based  upon  financial 
statements  submitted  by  the 
respondents,  the  redress  pa^-ments  have 
been  suspended. 

DATES:  Complaint  and  Order  issued 

March  17,  1994. > 

FOR  FURTHER  INFORMATION  CONTACT: 


•  Copies  of  the  Compleint  and  tlie  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130,  6th  Street  &  Penn.sylvania 
Avenue  NW..  Washingtrtp.  DC  20580. 


Jeffrey  Klurfeld  or  Gerald  Wright.  FTC/ 
San  Francisco  Regional  Office,  901 
Market  St.,  Suite  570,  San  Francisco, 
CA.  94103.  (415)  744-7920. 
SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  January  5,  1994,  there  was 
pubhshed  in  the  Federal  Register,  59  FR 
582,  a  proposed  consent  agreement  with 
analysis  In  the  Matter  of  New  Mexico 
Custom  Designs.  Inc.,  et  al..  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  fonn 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(St-c.  6,  38  .Stat.  721;  15  U.S.C.  46.  Interprets 
or  applies  sec.  5.  38  Stat.  719.  as  amended. 
15  U.S.C.  45) 

Donald  S.  Clark. 

Scrrctary. 
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[File  No.  922  3162] 

Oak  Hiil  Industries  Corp.,  et  al.; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Conunission. 
ACTION:  Proposed  consent  agreement. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  New  York 
manufacturer  of  plastic  tableware  from 
misrepresenting  that  any  product  or 
package  is  capable  of  being  recycled,  or 
the  extent  to  which  recycling  collection 
programs  are  available  for  such 
products,  and  from  making  any 
unsubstantiated  representation  that  any 
product  or  package  it  markets  offers  any 
environmental  benefit. 
DATES:  Comments  must  be  received  on 
or  before  July  5, 1994. 

ADDRESSES;  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretar>-, 
room  159,  6th  St.  and  Pa.  Ave.  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Dershowifz,  FTC/S-4002, 
Washington.  DC  20580.  (202)  326-3158. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 


Commission  Act.  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be  and 
copying  at  its  principal  office  in 
accordance  with  §4.9(b)(6)(ii)  of  the 
Commission's  Rules  of  Practice  (16  CFR 
4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of:  Oak  Hill  Industries  Corp  . 
a  corporation,  and  Malcolm  Foster, 
individually  and  as  an  officer  of  said 
corporation. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Oak  Hill 
Industries  Corp..  a  corporation,  and 
Malcolm  Foster,  individually  and  as  an 
officer  of  said  corporation  ("proposed 
respondents"),  and  it  now  appearing 
that  proposed  respondents  are  willing  to 
enter  into  an  agreement  containing  an 
ordt T  to  cease  and  desist  from  the  acts 
and  practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
Oak  Hill  Industries  Corp.,  by  its  duly 
authorized  officer,  and  counsel  for  the 
Federal  Trade  Commission  that: 

1.  Proposed  respondent  Oak  Hill 
Industries  Corp.  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  New  York,  with  its  principal 
office  or  place  of  business  at  330  East 
59th  Street,  New  York,  NY  10022. 

Proposed  respondent  Malcolm  Foster 
is  an  officer  of  said  corporation.  He 
formulates,  directs,  and  controls  the  acts 
and  practices  of  said  corporation.  His 
address  is  the  same  as  that  of  said 
corporation. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
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agreement  is  accepted  by  the 
Commission,  it.  together  with  the  draft 
of  the  complaint  contemplated  hereby, 
will  be  placed  on  the  public  record  for 
a  period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint  or  that 
the  facts  as  alleged  in  the  attached  draft 
complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawm  by  the  Commission  pursuant 
to  the  provisions  of  §2.34  of  the 
Commission's  Rules,  the  Commission 
may  without  further  notice  to  proposed 
respondents.  (1)  Issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  decision  containing  the  agreed-to 
order  to  proposed  respondents'  address 
as  stated  in  this  agreement  shall 
constitute  service.  Proposed 
respondents  waive  any  right  they  might 
have  to  any  other  manner  of  service. 
The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  imderstanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  in  the 
agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

7.  Proposed  respondents  have  read 
the  complaint  and  the  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  they  have 
fully  compUed  with  the  order.  Proposed 
respondents  further  understand  that 
they  may  be  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 


violation  of  the  order  after  it  becomes 
final. 

Order 

Definitions 

For  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

The  term  product  or  package  means 
any  product  or  package  that  is  offered 
for  sale,  sold  or  distributed  to  the  public 
by  respondents,  their  successors  and 
assigns,  under  the  Oak  Hill  brand  name 
or  any  other  brand  name  of  respondents, 
their  successors  and  assigns;  and  also 
means  any  product  or  package  sold  or 
distributed  to  the  public  by  third  parties 
under  private  labeling  agreements  with 
respondents,  their  successors  and 
assigns. 

Competent  and  reliable  scientific 
evidence  shall  mean  tests,  analyses, 
research,  studies  or  other  evidence 
based  on  the  expertise  of  professionals 
in  the  relevant  area,  that  has  been 
conducted  and  evaluated  in  an  objective 
manner  by  persons  qualified  to  do  so. 
using  procedures  generally  accepted  in 
the  profession  to  yield  accurate  and 
reliable  results. 

I 

A.  It  is  ordered  that  respondents.  Oak 
Hill  Industries  Corp.,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
and  Malcolm  Foster,  individually  and  as 
an  officer  of  said  corporation,  and 
respondents'  agents,  representatives, 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
labeling,  advertising,  promotion, 
offering  for  sale.  sale,  or  distribution  of 
any  product  or  package  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act.  do 
forthwith  cease  and  desist  from 
misrepresenting,  in  any  manner, 
directly  or  by  implication,  the  extent  to 
which: 

(1)  Any  such  product  or  package  is 
capable  of  being  recycled;  or. 

(2)  Recycling  collection  programs  for 
such  product  or  package  are  available. 

B.  Provided,  however,  respondents 
will  not  be  in  violation  of  part  I(A)(2]  of 
this  Order,  in  connection  with  the 
advertising,  labeling,  offering  for  sale, 
sale,  or  distribution  of  any  non-foam 
polystjTene,  polypropylene  film,  or  low- 
density  polyethylene  film  product  or 
package,  if  they  truthfully  represent  that 
such  product  or  package  is  recyclable, 
provided  that: 

(1)  Respondents  disclose  clearly, 
prominently,  and  in  close  proximity  to 
such  representation: 

(a)  In  regard  to  any  non-foam 
polystyrene  product  or  package,  that 


such  product  or  package  is  recyclable  in 
the  few  communities  with  recycling 
coliecMon  programs  for  non-foam 
polystyrene;  in  regard  to  any 
polypropylene  film  product  or  package, 
that  such  product  or  package  is 
recyclable  in  the  few  communities  with 
recycling  collection  programs  for 
polypropylene  film;  and  in  regard  to  any 
low-density  polyethylene  film  product 
or  package,  that  such  product  or 
package  is  recyclable  in  the  few 
communities  with  recycling  collection 
programs  for  low-density  polyethylene 
film;  or 

(b)  The  approximate  number  of  U.S. 
communities  with  recycling  collection 
programs  for  such  product  or  package: 
or 

(c)  The  approximate  percentage  of 
U.S.  communities  or  the  U.S. 
population  to  which  recycling 
collection  programs  for  such  product  or 
package  are  available;  and 

(2)  In  addition,  such  product  or 
package  itself  bears  a  clear  identification 
of  the  specific  plastic  resin(s)  fi-om 
which  it  is  made. 

For  purposes  of  this  provision,  a 
disclosure  elsewhere  on  the  product 
package  shall  be  deemed  to  be  "in  close 
proximity"  to  such  representation  if 
there  is  a  clear  and  conspicuous  cross- 
reference  to  the  disclosure.  The  use  of 
an  asterisk  or  other  symbol  shall  not 
constitute  a  clear  and  conspicuous 
cross-reference.  A  cross-reference  shall 
be  deemed  clear  and  conspicuous  if  it 
is  of  sufficient  prominence  to  be  readily 
noticeable  and  readable  by  the 
prospective  purchaser  when  examining 
the  part  of  the  package  on  which  the 
representation  appears. 

II 

It  is  further  ordered  that  respondents, 
Oak  Hill  Industries  Corp..  a  corporation, 
its  successors  and  assigns,  and  its 
officers,  and  Malcolm  Foster, 
individually  and  as  an  officer  of  said 
corporation,  and  respondents'  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  labeling,  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  product  or  package 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  representing,  in 
any  manner,  directly  or  by  implication, 
that  any  such  product  or  package  offers 
any  environmental  benefit,  unless  at  the 
time  of  making  such  representation, 
respondents  possess  and  rely  upon 
competent  and  rehable  evidence,  which 
when  appropriate  must  be  competent 
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and  reliable  scientific  evidence,  that 
substantiates  su(^b  representation. 

Ill 

It  is  further  orjlered  that  for  five  (5) 
years  after  tlie  laist  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondents,  or  their  successors 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commissijan  for  inspection  and 
copying: 

A.  All  materia  $  that  were  relied  upon 
in  disseminating  kuch  representation; 
and 

B.  All  tests,  re  :jorts,  studies.  sur\eys, 
demonstrations,  or  other  evidence  in 
their  possession  Or  control  that 
contradict,  quali  ^,  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  fromftonsumers. 

IV 
It  is  further  ordbrcd  that  the  corporate 


respondents  sha 


I  distribute  a  copy  of 


this  Order  to  eac  [j  of  its  operating 
divisions  and  to  leach  of  its  officers, 
agents,  representatives,  or  employees 
engaged  in  the  p-cparation  and 
placement  of  ad\  Crtisements, 
promotional  matarials.  products,  labels 
or  other  such  salss  materials  covered  by 
tliis  Order. 


It  is  further  oroipred  that  the 
individual  respondent  shall  notify  the 
Commission  in  the  event  of  the 
discontinuance  (jf  his  present  business 
or  employment  aind  of  each  affiliation 
with  a  new  busirjess  or  employment.  In 
addition,  for  a  period  of  five  (5)  years 
from  the  date  of  ier\ice  of  this  Order, 
he  shall  promptly  notify  .the 
Commission  of  ekich  affiliation  with  a 
new  business  or  Knployment  whose 
activities  include  the  sale,  distribution, 
and/or  manufacturing  of  any  plastic 
product  or  package  or  of  his  affiliation 
with  a  new  business  or  employment  in 
which  his  own  duties  and 
responsibilities  involve  the  sale, 
distribution,  and/or  manufacturing  of 
any  plastic  product  or  package.  Each 
such  notice  shall  include  the  individual 
respondent  "s  new  business  address  and 
a  statement  of  the  nature  of  tlie  business 
or  employment  in  which  such 
respondent  is  newly  engaged,  as  well  as 
a  description  of  such  respondent's 
duties  and  responsibilities  in 
connection  with  the  business  or 
employment,  'i  he  expiration  of  the 
notice  provision  of  this  paragraph  shall 
not  effect  any  other  obligation  arising 
under  this  order. 


VI 

It  is  further  ordered  that  respondents 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporation  such  as  a 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  which  may 
affect  compliance  obligations  under  this 
Order. 

VII 

It  is  further  ordered  that  resj)ondents 
shall,  within  sixty  (6)  days  after  service 
of  this  Oriler  upon  them,  and  at  such 
other  times  as  the  Commission  may 
require,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  thev 
have  complied  with  this  Order. 

Analysis  of  Consent  Order  To  .\id 
Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondents  Oak  Hill  Industries 
Corp..  a  New  York  corporation,  and 
Malcol.m  Foster,  individually  and  as  an 
officer  of  the  corporate  respondent. 

The  pn.iposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (bd)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  lake 
other  appropriate  action,  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  the  labeling  and 
advertising  of  Oak  Hill  brand  plastic 
plates,  bowls  a.nd  utensils.  The 
Commission's  complaint  in  this  matter 
alleges  that  Oak  Hill  brand  plastic 
plates,  bowls  and  utensils  are  made 
from  non-foam  polystyrene;  that  they 
are  packaged  in  thin  plastic  packaging 
which  is  sometimes  made  from 
polypropylene  film  and  at  other  ti.mes 
from  low-density  polyethylene  film;  and 
that  such  plastic  products  and 
packagi.T-.g  do  not  identify  the  type(s)  of 
plastic  resin  from  which  they  are  made. 
The  complaint  charges  that  Oak  Hill 
falsely  represented  that  the  plastic 
plates,  bowls  and  utensils  and  the 
plastic  film  packaging  are  recyclable.  In 
fact,  the  complaint  alleges,  the  plastic 
products  and  packaging  arc  not 
recyclable,  because  there  are  only  a  few 
collection  facilities  nationwide  that  will 
accept  non-foam  polystyrene  plates, 
bow  Is  or  utensils  or  the  polypropylene 


film  or  lo-.v-density  polyethylene  film 
plastic  packaging  for  recycling. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Fart  I  of  the  proposed  order  requires 
that  respondents  cease  and  desist  from 
misrepresenting,  in  any  manner, 
directly  or  by  implication,  with  respect 
to  any  product  or  package  the  extent  to 
which  it  is  capable  of  being  recycled  or 
to  which  recycling  collection  programs 
are  available.  Part  I  also  contains  a 
proviso  that  allows  the  respondents  to 
advertise  non-foam  polystyrene, 
polypropylene  film  or  low-densitv 
polyethylene  film  products  or  packages 
as  recyclable  without  violating  Fart  I  of 
the  order.  The  respondents  may  do  so  if 
they  truthfully  represent  that  such 
products  or  packages  are  capable  of 
being  recycled;  disclose  clearly, 
prominently  and  in  close  proximity  to 
such  claim:  (a)  That  such  product  or 
package  is  recyclable  in  the  few 
communities  with  recycling  collection 
programs  for  non-foam  polystyrene, 
polypi-opylene  film  or  low-density 
polyethylene  film:  or  (b)  the 
approximate  number  of  U.S. 
com.m unities  with  recycling  collection 
programs  for  such  product  or  package; 
or  (c)  the  appro.ximate  percentage  U.S. 
communities  or  the  U.S.  population  to 
which  recycling  collection  programs  for 
such  product  or  package  are  available; 
and  in  addition,  such  product  or 
package  itself  bears  a  clear  identification 
of  the  specific  plastic  rcsiri(s)  from 
which  it  is  made. 

Part  II  of  the  proposed  order  provides 
that  if  the  respondents  represent  in 
advertising  or  labeling  that  any  product 
or  package  offers  any  environmental 
benefit,  they  must  have  a  reasonable 
basis  consisting  of  competent  and 
reliable  evidence,  which  when 
appropriate  must  be  competent  and 
reliable  scientific  evidence,  that 
substantiates  the  claims. 

The  proposed  order  also  requires 
respondents  to  maintain  materials  rehcd 
upon  to  substantiate  the  claims  covered 
by  the  order,  to  distribute  copies  of  the 
order  to  certain  company  officials,  to 
notify  the  Commission  of  any  changes 
in  corporate  structiu-e  that  might  affect 
compliance  with  the  order,  and  to  file 
one  or  more  reports  detailing 
compliance  w  ith  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
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the  agreement  and  proposed  order  or  to 

modify  in  any  way  their  terms. 

Donald  S.  Clark, 

Secretar,: 

(FR  Doc.  94-10950  Filed  5-5-94;  8;45  ara| 

BILLING  CODE  S7S0-01-M 


[CklC-3484] 

William  E.  Taylor  and  Susan  L.  Taylor, 
d/b/a  Sandcastie  Creations;  Prohibited 
Trade  Practices  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  the 
Oregon-based  respondents,  who 
marketed  potholders  and  mohair  for  use 
as  doll's  hair,  from  making  any  material 
misrepresentations  regarding  earnings 
or  profits  of  participants  in  any  work 
opportunity  and  from  m.aking 
misrepresentations  about  the 
marketplace  demand  for  any  product  or 
ser\'ice  for  which  the  respondents  are 
offering  a  work  opportunity.  In  addition, 
the  order  sets  a  $536,000  redress 
payment,  however,  based  upon  financial 
statements  submitted  by  the 
respondents,  the  order  suspends  all 
redress  pa>-ments,  except  for  a  525,000 
payment  by  the  individual  respondents 
in  this  matter. 

DATSS:  Complaint  and  Order  issued 
March  17, 1994.' 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Klurfeld  or  Gerald  Wright,  FTC/ 
San  Francisco  Regional  Office,  901 
Market  St.,  suite  570,  San  Francisco.  CA 
94103.  (415)  744-7920. 
SUPPLEMfNTARY  MFORUATiON:  On 
Wednesday,  janoary  5. 1994,  there  was 
published  in  the  Fsdaral  Register,  59  FR 
587,  a  proposed  consent  agreement  with 
analysis  In  the  Matter  of  Sandcastie 
Creations,  for  the  purpose  of  soliciting 
public  comment,  biterestod  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 


>  Copies  of  the  Complaint  a.nd  ihe  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130,  6th  Street  ft  Pennsvlvania 
Avenue  NW,,  Washington.  DC  2O5S0. 


in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721:  15  U.S.C.  46.  Interprets 

or  applies  sec.  5.  38  Stat.  719,  as  amended; 

15  U.S.C.  45) 

Donald  S.  Clark. 

Sficretary: 

[FR  Doc.  94-10951  Filed  5-5-94;  8:45  ami 

BIUING  CCD€  67S0-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICE 

Administration  for  Children  and 
Families 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

summary:  Part  K,  Chapter  K 
(Administration  for  Children  and 
Families)  of  the  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (56  FR  42332)  is  amended  to 
reflect  the  changes  in  Chapter  KK,  The 
Office  of  Financial  Management  56  FR 
42335  as  last  amended,  August  20,  1993. 
Specifically,  to  elevate  the  Financial 
and  Grants  Policy  Staff  to  Division  level 
and  revise  the  functional  responsibility 
of  the  Division  of  Discretionary  Grants. 

The  changes  are  as  follows: 

1  Amend  KK.IO  Organization.  Delete 
this  section  in  its  entirety  and  replace  it 
with  the  following: 

KK.IO  Organization.  The  Office  of 

Financial  Management  (OFM)  is  headed 

by  a  Director  who  reports  to  the  Director 

of  Program  Support  and  is  organized  as 

follows: 

Director  Office  of  the  Director  (KKA) 

Division  of  Financial  and  Grants  Policy 

(KKB) 
Division  of  Budget  and  Finance  (KKC) 
Division  of  Formula.  Entitlement,  and 

Block  Grants  (KKD) 
Division  of  Discretionarv'  Grants  (KKE) 
Division  of  Audit  Resolution  and  Grant 

Oversight  (KKF) 

2.  Amend  KK.20  Functions.  Delete 
paragraph  B  in  its  entirety  and  replace 
it  with  the  following: 

B.  The  Division  of  Financial  and 
Grants  Policy  provides  management  and 
direction  of  ACF  financial  and  grants 
policy  activities  as  they  relate  to  ACF 
mandatory  and  discretionary  grants 
programs.  Provides  expert  guidance  on 
financial  and  grants  management  poUcy 
issues  to  ACF  program  and  staff 
components  in  headquarters  and 
regional  offices  as  well  as  to  external 
entities  such  as  grantees  and  officials  of 
other  Federal  agencies.  Maintains 
liaison  and  coordination  with 


appropriate  HHS  organizations  to 
ensure  consistency  with  Departmental 
finanriii!  and  grants  management 
policies  and  procedures.  Advises  the 
Direc'ur  ■',{  ihe  Office  of  Financial 
Ma:ia>;<^r..r>rvt,  the  Assistant  Secretary  of 
ACF,  F.''j:;ram  Office  Heads  and 
Regional  Administrators  on  significant 
financial  and  grants  policy  initiatives 
and  issues. 

The  Division  is  responsible  for: 
development  and  interpretation  of 
financial  and  grants  policy  for  programs 
and  activities  administered  by  ACF; 
prepares,  coordinates  and  disseminates 
action  transmittals,  information 
memoranda,  and  other  policy  guidance 
on  financial  and  grai:its  management 
policy  issues;  analyzes  pending 
legislation  and  proposed  program  or 
grants  regulations  to  determine  financial 
and/or  g-i^ants  policy  implications; 
reviews  policy  inquiries  and  prepares 
and  disseminates  definitive  policy 
guidance  consistent  with  Federal.  HHS 
and  ACF  policies  and  procedures; 
directs  the  distribution  and 
maintenance  of  ACF's  grants 
management  poficy  manuals  and 
directives:  provides  training  and 
technical  assistance  to  ACF  staff  and 
grantees  on  proper  grants 
administration;  advises  on  and  assists 
with  development  of  monitoring  plans 
and  strategies  for  ACF  programs; 
reviews  all  ACF  program 
announcements  and  other  solicitation 
instruments  for  compliance  with 
Federal.  HHS  and  agency  policies  and 
adherence  to  applicable  laws  and 
regulations;  reviews  all  noncompetitive 
grant  applications  to  ensure  compliance 
with  HHS  and  ACF  policies  on 
competition;  disseminates  a  wide  array 
of  financial  and  grants  management 
information  to  ACF  program  and  staff 
offices  and  seeks  ways  to  enhance  the 
utility  of  such  information  and  the 
manner  in  which  it  is  provided;  assists 
the  Assistant  Secretary  of  ACF  and  the 
Director  of  the  Office  of  Financial 
Management  in  strategic  plarming  of 
grant-making  activities;  directs  and/or 
coordinates  management  initiatives  to 
improve  financial  administration  of 
ACF  mandatory  and  discretionary'  grant 
programs. 

3.  Amend  KK.20  E.  Division  of 
Discretionary  Grants  to  delete  the  first 
paragraph  in  its  entirety  and  replace  it 
with  the  following: 

E.  Division  of  Discretionary  Grants 
provides  management  and  technical 
administration  of  ACF  discretionary 
grants  and  cooperative  agreements.  It 
ser\'es  as  the  principal  office  within 
ACF  for  ensuring  that  the  business 
aspects  of  discretionary  grants 
administration  are  carried  out  and 


monitors  programs  and  grantee 
performance  in  these  areas:  oversees  the 
competitive  review  process  and 
prepares  ranking  lists;  negotiates  grant 
budgets  and  special  terms  and 
conditions;  prep&res  grant  awards, 
ensuring  incorporation  of  necessary 
grant  terms  and  Renditions;  monitors 
grantee  expenditure  of  funds;  prepares 
reports  and  analv'ses  on  grantees'  use  of 
funds;  monitors  ^rsceipt  of  and  analyzes 
content  of  financial  status  reports  and 
other  required  reports  and  takes 
appropriate  acti(>n  based  on  those 
reports:  processes  actions  for 
disallowances  oi  other  financial 
adjustments;  review  grantee  financial 
management  ope  jations;  and  closes  out 
expired  grants. 

EFFECTIVE  DATE:  Hpril  28,  1994. 
Mary  Jo  Bane, 

Assistant  Secretan  for  ChildKn  and  Families. 
IKR  Doc.  94-1091.'i  Filed  5-5-94;  845  a;nj 
BiLUMG  CODE  A^bA-Oi-P 
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Admir 


Food  and  Drug  Administration 
[Docket  No.  94N-Q1 18] 

Preamendments  Class  III  Devices; 
Strategy  Documpnt;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Ft  od  and  Drug 
Administration  ( -DA)  is  making 
available  a  docuii  ent  that  sets  forth  the 
agency's  strategy  or  implementing  the 
provisions  of  the  $afe  Medical  Devices 
Act  of  IS90  (the  ivlDA)  which  require 
FDA  to  review  the  classification  of 
cclain  class  III  (p  remarket  approval) 
devices,  and  either  reclassify  the 
devices  into  clas: ;  I  (general  control)  or 
class  I!  (special  controls)  or  retain  them 
in  class  III.  The  s:  itute  also  requires 
FDA  to  establish  a  schedule  for 
r'rquiring  the  subrhission  of  premarket 
approval  appHca  ioris  (PM  As)  for  tho.se 
devices  retained  iji  class  III. 
DATES:  Written  cotnments  by  August  4. 
1994. 

ADDRESSES:  SubrtiSt  written  requests  for 
single  copies  of  tpie  strategy  document 
to  the  Division  of  Small  Manufacturers 
Assistance  (HFZ-ixoO),  Center  for 
Devices  and  Radiological  Health,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  lJ4D  20857.  Send  two 
self-addressed  adhesive  labels  to  assist 
that  office  in  proijessing  your  requests. 
Submit  written  comments  on  the 
str  .!.:gy  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23. 
12420  Parklawn  Dr..  Rockville.  MD 


20857.  Requests  and  comments  should 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  strategy  document  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-84),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-594- 
4765,  ext.  157. 

SUPPLEMENTARY  INFORMATION:  Section 
513  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  360c) 
requires  the  classification  of  medical 
devices  into  one  of  three  regulatory 
classes:  Class  I  (general  controls),  class 
II  (special  controls),  and  class  III 
(premarket  approval).  Generally,  devices 
that  were  on  the  market  before  May  28. 
1 976,  the  date  of  enactment  of  the 
Medical  Device  Amendments  of  1976 
(the  amendments)  (Pub.  L.  94-295),  and 
devices  marketed  on  or  after  that  date 
that  are  substantially  equivalent  to  such 
devices,  have  been  classified  by  FDA. 
This  notice  refers  to  both  the  devices 
that  w-ere  on  the  market  before  May  28, 
1976,  and  the  substrintially  equivalent 
devices  that  were  marketed  on  or  after 
lh;it  da'c.  as  "preamendments  devices." 

Section  515(b)(1)  of  the  act  (21  U.S.C. 
360e(b)(l))  establishes  the  requirement 
that  a  preamendments  device  that  F'DA 
has  classified  into  class  III  is  subject  to 
premarket  approval.  However, 
submissicn  of  a  PMA,  or  a  notice  of 
completion  of  a  product  development 
protocol  (PDP).  is  not  required  until  90 
days  after  FDA  promulgates  a  final  rule 
requiring  p^murket  approval  for  the 
device,  or  30  months  after  final 
classification  of  the  device,  whichever  is 
later.  Similarly,  a  preamendii.ents 
device  is  not  required  to  have  an 
approved  investigational  device 
exemption  (IDE)  (21  CFR  part  812) 
contemporaneous  with  its  interstate 
distribution  until  the  date  identified  bv 
FDA  in  the  final  rule  requiring 
submission  of  a  PMA  for  the  device.  To 
date.  FDA  has  issued  eight  final  rules 
requiring  submission  of  PM/.'s  for 
preamendments  class  III  devices.  Nine 
additional  proposed  rules  have  been 
issued. 

The  SMDA  (Pub.  L.  101-629)  added 
new  section  515(i)  to  the  act  (21  U.S.C. 
360e(i)).  This  section  requires  FDA  to 
order  manufacturers  of  class  III 
preamendments  devices  for  which  no 
final  rule  has  been  issued  requiring  the 
submission  of  PMA's  to  submit  to  FDA 
a  summary  of,  and  citation  to,  any 


information  knowTi  or  otherwise 
available  to  the  manufacturer  respecting 
such  devices,  including  adverse  safety 
and  effectiveness  information  that  has 
not  been  submitted  under  section  519  of 
the  act  (21  U.S.C.  360i).  Section  515(i) 
of  the  act  further  directs  FDA  to  publish 
a  regulation  before  December  1.  1995, 
for  each  device  subject  to  section  515{i) 
either  revising  the  classification  of  the 
device  into  class  I  or  class  II  or  retaining 
the  device  in  class  III.  Within  12  months 
after  publication  of  a  regulation 
retaining  a  device  in  class  III,  the  statute 
requires  FDA  to  establish  a  schedule  for 
the  promulgation  of  a  rule  requiring  the 
submission  of  PMA's  for  the  device. 
However,  the  SMD.\  does  not  prevent 
FDA  from  proceeding  immediately  to 
rulemaking  under  section  515fb)  of  the 
act  on  specific  devices,  in  the  interest  of 
public  health,  independent  of  the 
procedure  in  section  515(i)  of  the  ad. 

Since  enactment  of  the  SMD.\,  FDA 
has  issued  proposed  rules  to  require  the 
submission  of  PMA's  for  five  devices; 
Silicone  intlatable  saline  filled  breast 
prostheses;  penile  implants;  testicular 
implants:  nonroller  cardiovascular 
blood  pumps;  and  cranial  electrotherapy 
stimulators.  VD.\  is  now  announcing  the 
availability  of  a  document  outlining  its 
plans  for  either  revising  the 
classification,  or  requiring  the 
submission  of  PMA's  for  the  remaining 
preamendint='nts  class  III  devices. 

FDA  has  divided  this  universe  of 
devices  into  three  g.'-oups: 

1.  Group  3  devices  are  devices  that 
FDA  believes  are  currently  in 
commercial  distribution  and  are  not 
likely  ccndiriates  for  reclassification. 
I"D.\  will  require  the  submission  of 
PM.\'s  for  these  devices  in  the  near 
future.  FDA  intends  to  issue  proposed 
rules  to  require  the  submission  of 
PMA's  for  the  15  highest  priority 
devices  in  this  group  in  phases  over  the 
next  3  years.  In  accordance  with  the 
procedures  in  section  515(b)  of  the  act, 
manufacturers  will  have  an  opportunity 
to  petition  for  reclassification  of  these 
devices  by  submitting  a  reclassification 
petition  within  15  days  of  publication  of 
the  proposed  rule  to  require  submission 
of  PMA's.  Manufacturers  who  wish  to 
petition  for  reclassification  should  begin 
preparing  petitions  for  reclassification 
as  soon  as  possible.  FDA  will  mitiate 
the  515(i)  process  for  the  remaining 
Group  3  devices. 

2.  Group  2  devices  are  devices  that 
FDA  believes  have  a  high  potential  for 
being  reclassified  into  class  II.  For  these 
devices,  FDA  intends  to  issue  an  order 
under  section  515(i)  of  the  act  requiring 
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manufacturers  to  submit  a  summary  of, 
and  citation  to,  any  information 
respecting  these  devices.  A 
manufacturer  who  wishes  to  have  one  of 
these  devices  reclassified  will  be 
required  to  submit  information  to 
support  reclassification  of  the  device. 

3.  Group  1  devices  are  devices  that 
FDA  beUeves  raise  significant  questions 
of  safety  and/or  effectiveness  but  are  no 
longer  used  or  are  very  limited  in  use. 
FDA  believes  that,  for  these  devices, 
rulemaking  under  section  515(b)  of  the 
act  will  not  result  in  viable  PMA's  or 
reclassification  petitions.  FDA  intends 
to  initiate  a  rulemaking  proceeding  to 
require  the  submission  of  PMA's  for  this 
group  of  devices.  FDA  will  review  any 
information  received  in  response  to  the 
proposed  rule  to  determine  whether  to 
issue  a  final  rule  requiring  the 
submission  of  PMA's. 

The  strategy  document  lists  the 
devices  by  categories  in  each  of  these 
groups.  It  also  describes  in  more  detail 
FDA's  plans  for  implementing  these 
procedures. 

FDA  believes  that  the  procedures  set 
forth  in  this  strategy  document  are 
consistent  with  the  congressional  intent 
in  enacting  section  515(i)  of  the  act.  The 
Senate  report  makes  clear  the  need  to 
require  submission  of  PMA's  as  soon  as 
possible  for  those  devices  that  are  to 
remain  in  class  III.  (See  S.  Rept.  513, 
101st  Cong.,  2d  sess.  18  (1990)). 
Furthermore,  the  House  of 
Representatives  Report  of  the  Safe 
Medical  Devices  Act  of  1990  stated: 

In  formulating  these  schedules  [for 
requiring  the  submission  of  a  PMA],  the  FDA 
should  take  into  account  its  priorities  and 
limited  resources,  together  with  the 
Committee's  intention  that  the  evaluation 
process  be  expeditious. 

(See  H.  Rept.  808, 101st  Cong.,  2d  sess. 
26  (1990)). 

Interested  persons  may,  on  or  before 
July  9, 1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  conmients  regarding  this 
strategy  document.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  strategy 
document  and  received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  May  3, 1994. 
Michael  R.  Taylor, 

Deputy-  Commissioner  for  Policy. 

|FR  Doc.  94-10998  Filed  5-5-94;  8:45  am) 
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[Docket  No.  94M-01 29] 

Pace  Medical,  Inc.;  Premarket  Approval 
of  the  Model  4553  MICRO-PACEtm 
Dual-Chamber,  ODD,  Temporary 
Cardiac  Pacemaker 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Pace 
Medical,  Inc.,  VValtham,  MA,  for 
premarket  approval,  under  section  515 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act),  of  the  Model  4553 
MICRO-PACETM  Dual-Chamber,  DDD, 
Temporary  Cardiac  Pacemaker  (Model 
4553  MICRO-PACETM).  FDA's  Center 
for  Devices  and  Radiological  Health 
(CDRH)  notified  the  applicant,  by  letter 
of  March  10, 1994,  of  the  approval  of  the 
application. 

DATES:  Petitions  for  administrative 
review  by  June  6, 1994. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklavra  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Cheng,  Center  for  Devices  and 
Radiological  Health  (HFZ-450),  Food 
and  Drug  Administration,  1390  Piccard 
Dr.,  Rockville,  MD  20850,  301-594- 
2720. 

SUPPLEMENTARY  INFORMATION:  On  June 
30.  1992.  Pace  Medical,  Inc.,  VValtham. 
MA  02154,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
the  Model  4553  MICRO-PACETtm.  The 
device  is  a  temporary  external  pulse 
generator  and  is  indicated  for  use  in  any 
clinical  situation  in  which  the  use  of  a 
temporary  pacemaker  on  a  patient 
provides  therapeutic  or  diagnostic  value 
or  servos  a  prophylactic  purpose. 
Indications  for  the  use  of  temporary 
cardiac  pacemakers  include,  but  are  not 
limited  to,  the  following:  Intermittent  or 
complete  heart  block  associated  with 
asystole  or  bradycardia,  symptomatic 
sinus  bradycardia,  surgically  induced 
heart  block,  and  heart  block 
accompanying  an  acute  myocardial 
infarction. 

Additionally,  temporary  cardiac 
pacing  has  been  used  to  overdrive,  and 
thereby  terminate,  atrial  arrhythmias, 
including  atrial  flutter.  It  has  been  used 
in  preparation  for  permanent  pacemaker 
implantation  to  ascertain  the  thresholds 
for  sensing  and  pacing  on  the  acute  lead 
system.  Although  the  intended  uses  of 


the  Model  4553  MICRO-PACEtm  are 
primarily  therapeutic  and  prophylactic, 
the  ability  to  extensively  program  both 
the  amplitude  of  the  constant  voltage 
output  and  the  pulse  width  in  the 
Model  4553  MICRO-PACE™  does  make 
it,  when  necessary,  a  satisfactory 
alternative  to  a  properly  functioning 
pacing  system  analyzer  for  the 
thresholds  for  sensing  and  stimulation. 

In  accordance  with  the  provisions  of 
section  515(f)(2)  of  the  act  (21  U.S.C. 
360e(f)(2))  as  amended  by  the  Safe 
Medical  Devices  Act  of  1990  (Pub.  L. 
101-629).  this  premarket  approval 
application  (PMA)  was  not  referred  to 
the  Circulatory  System  Devices  Panel, 
an  FDA  advisory  panel,  for  review  and 
recommendation  because  the 
information  in  the  PMA  substantially 
duplicates  information  previously 
reviewed  by  this  panel. 

On  March  10.  1994.  CDRH  approved 
the  application  by  a  letter  to  the 
applicant  ft^om  the  Acting  Director  of 
the  Office  of  Device  Evaluation.  CDRH. 

A  simimary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e(g)).  for 
administrative  review  of  CDRH 's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12) 
of  FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  imder 
§  10.33(b)  (21  CFR  10.33(b)).  A 
petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition. 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  in  the 
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revipw,  tlie  tirife  and  place  where  the 
review  will  occur,  and  ether  details. 
Petitioners  laay,  at  any  time  on  or 
before  June  6,  1994 ,  file  with  the 
Dockets  Mana  ^iBment  Branch  (address 
above)  two  CO  )ies  of  each  petition  and 
siippcning  da  i  and  information, 
iilentified  with  the  name  of  the  device 
"arA  the  docke  number  found  in 
brackets  in  tht  heading  of  this 
document.  Recj-eived  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  i  issued  under  the 
Federal  Food,  Orug.  and  Cosmetic  Act 
[sees.  515(d),  S20(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  loder  authority  delegated 
to  the  Commissioner  of  Food  and  Dnigs 
(21  CFR  5.10)  knd  redelegatfd  to  the 
Center  for  Devices  and  Radiological 
Health  (21  CFR  5.53). 

Dated:  April  2U.  199-1. 

I'.-seph  A.  Levitt 

Deputy DirtKtor  'tr Hoi^ulotions Policy,  Center 
for  Devices  andi  Radiological  Health. 

IFR  Doc.  94-10919  Fiisd  5-5-94;  8:45  ani) 
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[Docket  No.  34M-01 26] 

United  Contact  Lens;  Premarket 
.Approval  of  UCL-55  and  UCL-55 
lORIC  (Ocutilcon  C)  Soft  (Hydrophilic) 
Contact  Lenses 

agency:  Food  end  Drug  Administration, 

HliS. 

action:  Notice 


SUMMARY:  The  Pood  and  Drug 
Administratioi|  (FDA)  is  amiouncing  its 
approval  of  ihd  cpplication  by  United 
Contact  Lens  (UCL),  Lynwood,  U'A,  for 
premarket  app:  ©val,  under  section  515 
of  the  Federal  1  'tx)d,  Drug,  and  Cosmetic 
Act  (the  act),  of  the  UCL-55  and  UCL- 
55  TORIC  (ocufilcon  C)  Soft 
(hydrophilic)  C  ontact  Lenses.  The 
devices  are  to  be  manufactured  under  an 
agreement  with  N  &  N  Contact  Lens 
International,  IJK.,  Lynwood,  \VA, 
which  has  authorized  UCL  to 
incorporate  inf  irmation  contained  in 
the  approved  premarket  approval 
application.  (I'^IA)  and  related 
supplements  fdrthe  -SOFTOUCH  and 
SGFTOUCH  TORIC  (ocufilcon  C)  Soft 
(hydrophilic)  Contact  Lenses.  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant  by 
letter  on  March  7. 1994.  of  the  approval 
of  the  application. 
DATES:  Petitions  for  administrative 
review  by  June  8, 1994. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  t'eview  to  the  Dockets 


Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Farklawn  Dr.,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Saviola,  Center  for  Devices  and 
Radiological  Health  (HFZ-460).  Food 
and  Drug  Administration,  1390  Piccard 
Dr.,  Rockville,  MD  20850,  301-5S4- 
1744. 

SUPPLEMENTARY  INFORMATION:  On 
February  28,  1992,  United  Contact  Lens, 
Inc..  Lynnwood,  WA  98036,  submitted 
to  CDRH  an  application  for  premarket 
approval  of  the  UCL-55  and  UCL-55 
TORIC  (ocufilcon  C)  Soft  (hydrophilic) 
Contact  Lenses.  The  UCL-5'5  and  UCL- 
55  TORIC  (ocufilcon  C)  Soft 
(hydrophilic)  Contact  Lenses  are 
indicated  for  daily  wear  for  tlio 
correction  of  visual  acuity  in  not- 
aphakic  persons  with  nondisea.sed  eyes 
that  are  myopic  (near-sighted)  and 
hyperopic  (farsighted).  The  spherical 
lens  may  be  worn  by  persons  who  may 
exhibit  astigmatism  of  1.25  diopters  (D) 
or  less  that  does  not  interfere  with 
visual  acuity.  The  tone  lens  is  indicated 
for  the  correction  of  astigmatism  of  7.00 
D  or  less.  In  addition,  the  lens  is  to  be 
disinfected  using  a  chemical  lens  care 
system.  The  application  includes 
authorization  from  N  &  N  Contact  Lens 
International,  Inc.,  Lynwood.  WA 
98046,  to  incorporate  information 
contained  in  the  approved  PMA  and 
related  supplements  for  the  SOFTOUCH 
and  SOFTOUCH  TORIC  (ocufilcon  C) 
Soft  (hydrophilic)  Contact  Lenses.  In 
accordance  with  the  provisions  of 
section  5i5(c)(2)  of  the  act  as  amended 
by  the  Safe  Medical  Devices  Act  of 
1990.  this  PMA  was  not  referred  to  the 
Ophthalmic  Devices  Panel,  and  FDA 
advisory  panel,  for  review  and 
recommendation  because  the 
information  in  the  PMA  substdntially 
duplicates  information  previously 
reviewed  by  this  panel.  On  March  7, 
1994,  CDRH  approved  the  application 
by  a  letter  to  the  applicant  from  the 
Acting  Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  wTitten  request.  Requests  should 
be  identified  witli  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 


of  the  act  (21  U.S.C  360e(g)),  for 
administrative  review  of  CDRH  s 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12) 
of  FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
§  10.33(b)  (21  CFR  10.33fb)).  A 
petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  Lhere  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrdtive 
review.  After  reviewing  the  petition. 
FDA  wii!  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register,  li  FD.^  grants  the  petition,  the 
notice  will  state  the  i.ssue  to  be 
reviewed,  the  form  of  rev  ievv  to  be  used, 
the  persons  who  may  participate  in  the 
review,  the  lime  and  place  where  the 
review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
befo.re  June  6,  1994,  [Hh  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petitirn  and 
supporting  data  and  information, 
identified  with  the  name  of  the  Uevite 
and  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issue'l  under  the 
Federal  Food,  Drug,  and  Co.^metic  Act 
(sees.  515(d).  520(h)  (21  U.S.C.  3f.0e(d), 
360 j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redt^iegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.33). 

Dated:  .'^pril  20.  1994. 
Joseph  .\.  L«vitt, 

Deputy  Director  for  Regulations  Policy,  Center 

for  Devices  and  Radiological  Health. 

|FR  Doc  94-10918  Filed  5-5-94:  8:-;5  g.t.I 
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National  Institutes  o(  Health 

National  institute  of  Allergy  and 
Infectious  Diseases;  Meeting: 
Microbiology  and  Infectious  Diseases 
Research  Committee 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Microbiology  and  Infectious 
Diseases  Research  Committee,  National 
Institute  of  Allergy  and  Infectious 
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Diseases,  on  June  2-3,  1994,  at  the 
Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase, 
Marj'land. 

The  meeting  will  be  open  to  Uie 
public  from  8  a.m.  to  9  a.m.,  on  June  2. 
to  discuss  administrative  details  relating 
to  committee  business  and  for  program 
review.  Attendance  by  the  public  will 
be  limited  to  space  available.  In 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6), 
title  5,  U.S.C.  and  section  10(d)  of 
Public  Law  92—463,  the  meeting  will  be 
closed  to  the  public  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications  and  contract 
proposals  from  9  a.m.  until  recess  on 
June  2,  and  from  8  a.m.  until 
adjournment  on  June  3.  These 
applications,  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Claudia  Goad,  Committee 
Management  Officer.  National  Institute 
of  Allergy  and  Infectious  Diseases,  Solar 
Building,  Room  3C26.  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  301-496-7601,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Goad  in  advance  of  the 
meeting. 

Dr.  Peter  R.  Jackson,  Scientific  Review 
Administrator,  Microbiology  and 
Infectious  Diseases  Research  Committee, 
NIAHD,  NIH,  Solar  Building.  Room 
4C13,  Rockville,  Maryland  20892, 
telephone  301-496-8426.  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.856,  Microbiology  and 
Infectious  Diseases  Research,  National 
Institutes  of  Heahh.) 

Dated:  April  29. 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
|FR  Doc.  94-10868  Filed  5-5-94;  8:45  ami 
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Division  of  Research  Grants;  Notice  of 
Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Division  of  Research  Grants 


Behavioral  and  Neurosciences  Special 
Emphasis  Panel. 

Tne  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(4)  and  552b(c)(6),  Title  5, 
U.S.C.  and  sec.  10(d)  of  Public  Law  92- 
463,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications  in  the  various  areas  and 
disciplines  related  to  behavior  and 
neuroscience.  These  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants,  VVestwood  Building,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  telephone  301-594-7265,  will 
furnish  summaries  of  the  meeting  and  a 
roster  of  panel  members. 

Meeting  To  Review  Individual  Grant 
Applications 

Scientific  Review  Administrator:  Dr. 
Leonard  Jacubczak  (301)  594-7198. 

Date  of  Meeting:  May  10.  1994. 

Place  of  Meeting:  Westwood  Bldg, 
Rni325C.  NIH.  Bethesda.  MD-. 

Time  of  Meeting:  2  p.m. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  difficulty  of  coordinating  the 
attendance  of  members  because  of 
conflicting  schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333.  93.337.  93.393- 
93.396,  93.837-93.844.  93.846-93.878. 
93.892,  93.893.  National  Institutes  of  Health. 
HHS) 

Dated:  May  2. 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  94-11007  Filed  5-5-94:  8:45  am) 
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National  institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  the 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council  and 
Its  Sut>commlttees 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council  and 
its  subcommittees.  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases,  on  June  1-2, 1994.  The 
meeting  of  the  full  Council  will  be  open 
to  the  pubhc  June  1,  from  8:30  a.m.  to 
12  noon  and  again  on  June  2,  from  11:30 
a.m.  to  1  p.m.,  Wilson  Hall,  Building  1, 
National  Institutes  of  Health.  Bethesda, 


Maryland,  to  discuss  administrative 
details  relating  to  Council  business  and 
special  reports.  The  following 
subcommittee  meetings  will  be  open  to 
tlie  pubUc  June  1  from  1  p.m.  to  2  p.m.: 
Diabetes.  Endocrine  and  Metabolic 
Diseases  Subcommittee  meeting  will  be 
held  in  Wilson  Hall,  Building  1; 
Digestive  Diseases  and  Nutrition 
Subcommittee  meeting  will  be  held  in 
Conference  Room  9A51,  Building  31  A; 
and  Kidney,  Urologic  and  Hematologic 
Diseases  Subcommittee  meeting  will  be 
held  in  Conference  Room  7,  Building 
3lC.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c](6).  title  5.  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the 
meetings  of  the  subcommittees  and  full 
Council  will  be  closed  to  the  public  for 
the  review,  discussion  and  evaluation  of 
individual  grant  applications.  The 
following  subcommittees  will  be  closed 
to  the  public  on  June  1,  from  2  p.m.  to 
5  p.m.  and  on  June  2  from  8:30  a.m.  to 
10  a.m.:  Diabetes,  Endocrine  and 
Metabolic  Diseases  Subcommittee; 
Digestive  Diseases  and  Nutrition 
Subcommittee;  and  Kidney,  Urologic 
and  Hematologic  Diseases 
Subcommittee.  The  full  Committee 
meeting  will  be  closed  on  June  2.  from 
10:30  a.m.  to  11:30  a.m.  These 
deliberations  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  materials,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

For  any  further  information,  and  for 
individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contact  Dr.  Walter  Stolz,  Executive 
Secretary,  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council.  NIDDK,  Westwood  Building, 
room  657,  Bethesda.  Maryland  20892, 
(301)  594-7527,  at  least  two  weeks  prior 
to  the  meeting. 

In  addition,  upon  request,  a  summary 
of  the  meeting  and  roster  of  the 
members  may  be  obtained  from  the 
Committee  Management  Office,  NIDDK, 
Building  31,  room  9A19,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,(301)496-6623. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases:  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research.  National  Institutes 
of  Health.) 
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Dated;  April  29, 1994. 
Susan  K.  Feldman, 

Committee  Manfigement  Officer,  S'lH. 
IFR  Doc.  94-:oa67  Filed  4-5-94;  8:45  am) 
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National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Meetings  of  Subcommittee  B,  C,  and  D 
of  the  Diabetes  and  Digestive  and 
Kidney  Diseases  Special  Grants 
Review  Committee 

Pursuant  to  Public  Law  92—163, 
notice  is  hereby  given  of  meetings  of 
Subcommittees  B,  C,  and  D  of  the 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Special  Grants  Review 
Committee,  Nattional  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases  (NIDDK). 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
at  the  beginninjg  of  the  first  session  of 
the  first  day  of  the  meetings.  Attendance 
by  the  public  will  be  limited  to  space 
available.  Notice  of  the  meeting  rooms 
will  be  posted  in  the  hotel  lobby. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5.  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
for  the  review,  discussion,  and 
evaluation  of  iiidividual  research  grant 
applications.  Discussion  of  these 
applications  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentajble  material,  and 
personal  infomhation  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winnie  Martinez,  Committee 
Management  Officer,  National  Institute 
of  Diabetes  and  Digestive  and  Kidney 
Diseases,  National  Institutes  of  Health, 
Building  31,  room  9A19.  Bethesda. 
Maryland  20892.  301-196-6917.  will 
provide  summaries  of  the  meetings  and 
rosters  of  the  committee  members  upon 
request.  Other  information  pertaining  to 
the  meetings  can  be  obtained  from  the 
Scientific  Review  Administrators 
indicated. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Scientific  Review 
Administrators  at  least  two  weeks  prior 
to  the  meeting  date. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Special  Grants 
Review  Committee.  Subcommittee  B. 

Scientific  Review  Administrator:  Michael 
W.  Edwards.  Ph.D.  Westwood  Building,  room 


607,  National  Institutes  of  Health.  Bethesda, 
Maryland  20892,  Phone:  301-594-9300. 

Dates  of  Meeting:  June  10,  1994. 

Place  of  Meeting:  The  Bethesda  Ramada 
Inn,  8400  Wisconsin  Avenue,  Bethesda. 
Maryland  20814. 

Open:  8  a.m.-8:15  a.m. 

Closed:  8:15  a.m.-adjournment. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Special  Grants 
Review  Committee,  Subcommittee  C. 

Scientific  Review  Administrator:  Daniel 
.Matsumoto,  Westwood  Building,  room  604. 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  Phone:  301-594-7537. 

Dates  of  Meeting:  June  10, 1994. 

Place  ofMeetmg:  Holiday  Inn  Crowne 
Plaza.  1750Rockville  Pike,  Rockville, 
Maryland  20852. 

Open:  8:30  a.m.-8:45  am. 

Closed:  8:45  a.m. -adjournment. 

Name  of  Committee:  National  D;abetes  and 
Digestive  and  Kidney  Diseases  Special  Grants 
Review  Committee,  Subcommittee  D. 

Scientific  Review  Administrator:  Ann  A, 
Hagan.  Westwood  Building,  room  604, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  Phone:  301-594-7575. 

Dates  of  Meeting:  June  10, 1994. 

Place  of  Meeting:  Holiday  Inn  Crowne 
Plaza,  1750  Rockville  Pike.  Rockville. 
.Maryland  20852. 

Open:  8:00  a.m.-8:l 5  a.m. 

Closed:  8:15  a.m.-adjoum.Tient. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849.  Diabetes.  Endocri.ie 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.) 

Dated:  April  29,  1994. 
Susan  K.  Feldman. 

Committee  Management  Officer,  S'Hi 
[FR  Doc.  94-10869  Filed  5-5-94;  845  am) 
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Public  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 
was  last  published  on  Friday.  April  15, 
1994. 

(Call  PHS  Reports  Clearance  Officer  on 
202-690-7100  for  copies  of  request). 

1.  Health  Study  in  Silver  Valley. 
Idaho — New — This  study  will  look  at 
the  effects  of  ambient  lead  exposure  on 
two  different  cohorts  in  Silver  Valley, 
Idaho.  One  cohort  will  consist  of 
children  living  in  the  area  in  1974  and 
1975.  This  study  will  investigate 


possible  associations  between 
childhood  exposure  and  adult 
neurologic,  reproductive  or  kidnev 
effects.  The  other  cohort  will  consist  of 
former  female  workers  at  the  Bunker 
Hill  facility.  The  study  will  include  a 
comparison  of  the  body  burden  of  lead 
with  the  development  of  osteoporosis. 
Respondents:  Individuals  or 
households. 


Title 

Number 
of  re- 
spond- 
ents 

Number 
of  re- 
sponses 
per  re- 
spondent 

A  ^erage 
burden 
per  re- 
sponse 

(nours) 

Children 
Study 

Female 
Work- 
ers .... 

2,700 

250 

1 

1 

1.75 
3.55 

Total     Annual     Burderv— 5.525 


Estimated 
hours. 

2.  Evaluation  of  Smoke  Detector 
Inventions — New — Through  an 
inventory  of  smoke  detector  programs 
and  an  evaluation  of  smoke  detector 
give-away  programs,  the  Centers  for 
Disease  Control  and  Prevention  will 
determine  the  best  methods  to  distribute 
and  maintain  smoke  detectors  in  the 
homes  of  residents  who  have  the 
greatest  risk  of  fire-rclatod  injury  and 
death.  Respondents:  Individuals  or 
households;  State  or  local  governmT.ts, 
Non-profit  Institutions. 


Title 

Number 
ot  re- 
spond- 
ents 

Number 
of  re- 
sponses 

Average 
b^rQerx 
per  re- 

per re- 
spondent 

sponse 

(hours) 

Give- 

away . 

1,129 

1 

.41 

Inven- 

tory ... 

55 

1 

.73 

Estimated  Annual  Total  Burden— 510  hours. 

3.  Evaluation  of  NIDA  Technology 
Transfer  Programs — New — This  project 
is  necessary-  to  detennine  the 
effectiveness  of  The  .National  Institute 
on  Drug  Abuse's  (NIDA)  technology 
transfer  programs  which  disseminate 
research  information  to  drug  abuse 
prevention  and  treatment  practitioners. 
Results  w  ill  be  used  to  direct  NIDA 
technology  transfer  activities  and  will 
be  shared  with  other  NIH  Institutes  and 
Government  agencies.  Respondents: 
Individuals  or  households;  State  or  local 
governments,  businesses  or  other  for- 
profit.  Federal  agencies  or  employei  s, 
.Non-profit  Institutions,  Small 
businesses  or  organizations.  Number  of 
Respondents:  1,467;  Number  of 
Responses  per  Respondent:  1.45; 
Average  Burden  per  Response:  .26  hour; 
Estimated  Annual  Burden:  593  hours. 
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4.  Annual  Census  of  State  and  County 
Mental  Hospital  Inpatient  Services. 
1994-1996 — 0930-0093  (Extension,  no 
change) — This  voluntary  data  collection 
will  provide  the  Center  for  Mental 
Health  Services,  the  States  and  others 
with  statistics  on  the  changes  in  the 
utili,-^tion  of  State  and  county  mental 
hospitals  by  different  age-sex-diagnosis 
subgroups.  These  data  are  needed  to 
measure  variability  in  service  utilization 
patterns  and  to  understand 
deinstitutionalization  practices  in  the 
I'nitcd  States  and  each  State. 
Respondents:  State  or  local 
goverrunents;  Number  of  Respondents: 
71 ;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  2  hours;  Estimated  Annual 
Burden:  142  hours. 

5.  The  Framingham  Study — 0925- 
0216  (Extension,  no  change) — This 
projtHTt  involves  physical  e.xamination 
and  testing  of  the  surviving  members  of 
the  Framingham  Study  cohort  and  their 
offspring.  This  study  will  be  used  to 
further  describe  the  risk  factors, 
occurrence  rates,  and  consequences  of 
cardiovascular  disease  in  middle  age 
and  older  men  and  women. 
Respondents:  Individuals  or 
households;  State  or  local  governments, 
businesses  or  other  for-profit.  Non-proHt 
Institutions.  Small  businesses  or 
organizations;  Number  of  Respondents: 
2.400;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  1.5625  hours;  Estimated 
Annual  Burden:  3,750  hours. 

6.  Grantee  Reporting  Requirements  for 
the  Ryan  White  comprehensive  AIDS 
Resources  and  Emergency  Act  of  1990, 
Title  III,  Fart  B— 0915-0158 
(Revision) — Section  2664  of  the  Ryan 
White  CARE  Act  requires  reporting  on 
the  number  of  individuals  to  whom  the 
grantee  provides  early  intervention 
services  pursuant  to  the  grant, 
epidemiological  and  demographic  data 
on  the  population  of  such  individuals, 
the  average  cost  of  providing  each 
category'  of  early  intervention  services, 
and  the  aggregate  amounts  expended  for 
each  category;  The  purpose  of  this 
revision  is  to  clarify  and  simplify 
reporting  instructions  and  rt^quirements. 
Respondents:  State  or  local 
governments.  Non-profit  institutions; 
Number  of  Respondents:  130;  Number 
of  Responses  per  Respondent:  1 ; 
Average  Burden  per  Response:  500 
hours;  Estimated  Annual  Burden: 
65,000  hours. 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collections 
siiould  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  below  at  the  following 


address:  Shannah  Koss,  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building.  Room  3002. 
Washington.  DC  20503. 

Dated:  May  2.  1994. 
lames  Scanlon, 

Director,  Division  of  Data  Policy,  Officv  of 

Health  Planning  and  Evaluation. 

IFR  Doc.  94-10870  Filed  5-5-94;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

(Docket  No.  N-94-1917;  FR-3350-l<-82] 

Federal  Property  Suitable  As  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underulifized.  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  Barbara  Richards,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-^300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Sections  2905  and 
2006  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994. 
Public  Law  103-160  (Pr>-or  Act 
Amendm.ent)  and  with  56  FR  23789 
(May  24,  1991)  and  section  501  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act  (42  U.S.C.  11411),  as 
amended,  HUD  is  publishing  this  Notice 
to  identify  Federal  buildings  and  other 
real  property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  April  21. 
1993  Court  Order  in  National  Coalition 
for  the  Homeless  v.  Veterans 


Adwinistration,  No.  88-2503-OG 
(D.D.C). 

These  properties  reviewed  are  listed 
as  suitable/available  and  unsuitable.  In 
accordance  with  the  Fryor  Act 
Amendment  the  suitable  properties  will 
be  made  available  for  use  to  assist  the 
homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Please  be 
advised,  in  accordance  with  the 
provisions  of  the  Pr>'or  Act  Amendment, 
that  if  no  expressions  of  interest  or 
applications  are  received  by  the 
Department  of  Health  and  Human 
Services  (HHS)  during  the  60  day 
period,  these  properties  will  no  longer 
be  available  for  use  to  assist  the 
homeless.  In  the  case  of  buildings  and 
properties  for  which  no  such  notice  is 
received,  these  buildings  and  properties 
shall  be  available  only  for  the  purpose 
of  permitting  a  redevelopment  authority 
to  express  in  writing  an  interest  in  the 
use  of  such  buildings  and  properties. 
These  buildings  and  properties  shall  be 
available  for  a  submission  by  such 
redevelopment  authority  exclusively  for 
one  year.  Buildings  and  properties 
available  for  a  redevelopment  authority 
shall  not  be  available  for  use  to  assist 
the  homeless.  If  a  redevelopment 
authority  does  not  express  an  interest  in 
the  use  of  the  buildings  or  properties  or 
commence  the  use  of  buildings  or 
properties  within  the  applicable  lime 
period  such  buildings  and  properties 
shall  then  be  republished  as  properties 
available  for  use  to  assist  the  homeless 
pursuant  to  section  501  of  the  Stewart 
B.  McKinney  Homeless  Assistance  Act. 

Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  wTitten  expression  of  interest  to 
HHS.  addressed  to  Judy  Breitman, 
Division  of  Health  Facilities  Planning, 
U.S.  Public  Health  Service,  HHS,  room 
17A-10.  5600  Fishers  Lane.  Rockville, 
MD  20857;  (301)  443-2265.  (This  is  not 
a  toll-free  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23739 
(May  24.  1991). 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
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determination  Of  unsuitability  should 
call  the  loll  fr(  0  information  hne  at  1- 
800-927-7588  for  detailed  instractiors 
or  write  a  letter  to  Barbara  Richards  at 
the  address  listed  at  the  beginning  of 
this  notice.  Included  in  the  request  for 
review  should  l)e  the  property  address 
(including  zip  Code),  the  date  of 
publication  in  ijhe  Federal  Register,  the 
iandholdirg  agency,  and  the  property 
number. 

For  more  inl  c  rmation  regarding 
particular  properties  identified  in  this 
Notice  {i.e..  ac  "tage,  floor  plan,  existing 
sanitary  facilit  i>s,  exact  street  address), 
providers  shoi  d  contact  the 
appropriate  landholding  agencies  at  the 
following  addiosses:  U.S.  Navy:  John  J. 
Kane,  Deputy  Division  Director,  Dept.  of 
Navy,  Real  Estke  Operations,  Naval 
Facilities  Engi|ieering  Command,  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300;  (703)  32$-0474;  U.S.  Air  Force: 
John  Carr,  Reajly  Specialist,  HQ- 
AFBDA/BDR,  pentagon,  Washington, 
DC  2033O-513D;  (703)  696-5569;  (These 
are  not  toll-fre4  numbers). 

Dated:  April  2  il  1994. 
lacquie  M .  Lawilig, 

Deputy  Asiistani  Secretary  for  Ecor.on:ic 
Development. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  05/06/94 

Suitable/Available  Properties 

Building.':  (by  Stdt^) 

Arizona 

700  Units  of  Fanjily  Housing 

Williams  Air  Foi^  Base 

Williams  AFB  Co:  Maricopa  AZ  8.524f>-5000 

Landholding  Agency:  Air  Force-BC 

Property  Numbed:  199210096 

Status;  Prj'or  Amendment 

Base  closure,  Nutnber  of  Units:  700 

Comment:  1-story,  2-5  bedrooms,  military 

family  housing! 
15  Temporary  Living  Quarters 
Williams  Air  For^e  Base 
Williams  AFB  Co:, Maricopa  AZ  85240-5000 
Landholding  Agejncy:  Air  Force-BC 
Property  NumbeR  199210097 
Status:  Pryor  Amendment 
Base  closure.  Number  of  Units:  15 
Comment:  1-3  stcpry,  concrete  block  and 

stucco  stnictur^  including  dorms  and 

lodging 

5  Support  &  Service  Facilities 

Williams  Air  Force  Base 

Williams  AFB  Co:  Maricopa  AZ  85240-5000 

Landholding  Agency:  Air  Force-BC 

Property  Number:  199210098 

Status:  Pr>'or  Amendment 

Base  closure.  Number  of  Units;  5 

Comment:  one  3-$tory  fire  station,  one  1-story 

brick  chapel,  a  gate  house,  post  office  and 

education  center 

24  Miscellaneous  Facilities 

Williams  Air  Force  Base 

Williams  AFB  Co:  Maricopa  AZ  85240-5000 

Landholding  Agency:  Air  Force-BC 


Property  Number:  199210099 
Status:  Prj'or  Amendment 
Pase  closure.  Number  of  Units:  24 
Comment:  1-2  story  structures  incKiding  a 
library,  gymnasium,  a  theater,  commissarv, 
stores,  and  bowling,  \outh  and  reflation 
centers 

6  Recreation  Facilities 

Williams  Air  Force  Base 

Williams  AFB  Co:  Maricopa  AZ  85240-5000 

Landholding  Agency;  Air  Force-BC 

Property  Number:  199210100 

Status:  Pryor  Amendment 

Ra.se  closure,  Num.ber  of  Units-  6 

Comment:  1  story  structures  including  golf 

club  bldgs.,  bathhouses,  ar.d  swimming 

pools 

6  Medical  Facilities 

Williams  Air  Force  B.ise 

Williams  AFB  Co;  Mcricopa  AZ  85240-5000 

Landholding  Agency;  Air  Force-BC 

Property  Number:  199210102 

Status:  Pryor  Amendment 

Base  closure.  Number  of  Units:  6 

C/3mment:  1  story,  block  and  concrete 

structures  including  a  hospital,  clinics  and 

a  pharmacy 

9  Laboratories 

Williams  Air  Force  Base 

Williams  AFB  Co:  Maricopa  AZ  85240-5000 

Landholding  Agency:  Air  Force-BC 

Property  Number:  199210103 

Status:  Pryor  Amendment 

Base  closure.  Number  of  Units:  9 

Comment:  eight  1-story  and  one  3-story  metal 

and  concrete/block  strtictu.-es 
36  Training  &  Admin  Facilities 
VVilliams  Air  Force  Base 
Williams  AFB  Co:  Maricopa  AZ  85240-5000 
Landholding  Agency:  Air  Force-BC 
Property  Num.ber:  199210104 
Status:  Pryor  Amend.ment 
Base  closure.  .Number  of  Units;  36 
Comment:  1-3  story,  concrete  block,  wood 

and  metal  structures  including  law  centers. 

offices,  classrooms  and  flight  training 

facilities 

12  Warehouse/Stor.  Facilities 

Williams  Air  Force  Base 

Williams  AFB  Co:  Maricopa  AZ  85240-5000 

Landholding  Agency:  Air  Force-BC 

Property  Numb«r;  199210105 

Status;  Pr\-or  Amendment 

Base  closure.  Number  of  Units;  12 

Comment:  1  story  concrete,  wood  and  steel 

structures  including  warehouses  and 

storage  bldgs. 

52  Support/Mai nt.  Facilities 

Williams  .Mr  Force  Base 

Williams  AFB  Co:  Maricopa  AZ  85240-5000 

Landholding  Agency:  Air  Force-BC 

Property  Number:  199210106 

Status:  Pr}or  Amendment 

Base  closure,  Number  of  Units;  52 

Comment;  1  story,  concrete/steel,  concrete/ 
block  and  steel  structures  including 
hangars,  maintenance  and  jet  engine  shops 

14  Hazardous/Explosive  Storage 

Williams  Air  Force  Base 

VVilliams  AFB  Co:  Maricopw  AZ  85240-5000 

Landholding  Agency:  Air  Force-BC 

Property  .Number  199210107 

Status:  Pryor  Amendment 

Base  closure.  Number  of  Units;  14 


Comment;  i  story  concrete  and  concrcti-/ 

metal  strictures 

California 

1,402  Fam.ly  Housing/Garages 

.March  Air  i-  .-te  Base 

K.versideCo:  Kiversido  CA  92518-17:3 

La.'jdholdin^  Agency:  Air  Force-BC 

Properly  Nu.-i.ler:  199-i20008 

Status:  Pryor  A.mendment 

Base  closure.  Number  of  Units:  1402 

Comment:  Hch.des  family  housing 

residences  and  garages,  various  squ.nre  f-  el 
units.  3— 4  bedrooms,  wood  siding,  concrete 
or  stucco  frdr.e,  scheduled  to  be  vac-.-ed  i/ 
96. 

7  Dormi;";r'PS 

.March  Air  Farce  Base 

Riverside  Co:  Riverside  CA  92518-17. ,1 

Undholding  Agency:  Air  Force-BC 

Property  Nu.T.ber:  199420009 

Status:  Pr\'cr  .Amendment 

Base  closure.  Number  of  Units:  7 

Com-ment:  lf.86-48.000  sq.  ft.,  1-3  sto.A. 
concrete  fra.me,  includes  dorms,  officer  s 
quarters,  sc  heduled  to  be  vacated  3/96 

5  Educational  Facilities 
March  Air  Force  Base 

Riverside  Co:  Riverside  CA  92518-172.S 
Landholdino  Agency:  Air  Force-BC 
Property  .Ncmber:  199420010       • 
Status:  Pryor  Amendment 
Base  closure;.  Number  of  Units:  6 
Comment;  2400-25,774  sq.  ft.,  1&3  sto:v. 
concrete  block,  masonry  or  metal  fram^. 
includes  band  center,  NCO  prof.  edu(  .3! ion 
cntr,  donr.s,  scheduled  to  be  vacated  3/95. 

6  Medira!  Offices 
March  Air  Force  Base 

Riverside  Co:  Riverside  CA  92518-1728 

Landholding  Agency:  Air  Force-BC 

Property  Nu.mber;  199420011 

Status:  Pryor  Amendment 

Base  closure.  Number  of  Units;  6 

Comment:  200-174,110  sq.  ft.,  1&5  siorv. 

concrete  frame,  includes  dental  clinic. 

hospital,  medical  training.  A.MB  sheltr.'. 

scheduled  to  be  vacated  3/96. 
2  Chapels 

March  Air  Force  Base 
Riverside  Co:  Riverside  CJ\  92518-1728 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199420012 
Status:  Pryor  .^mendment 
Base  closure.  Number  of  Units:  2 
Comment:  10.231  &  21.810  sq  ft.,  1  storv , 

concrete  fra.me,  includes  chapels, 

scheduled  to  be  vacated  3/96. 
13  Administrative  Offices 
.March  Air  Force  Base 
Riverside  Co:  Riverside  CA  92518-1723 
Landholding  Agency:  Air  Force-BC 
Property  .Number;  199420013 
Status:  Pryor  .Amendment 
Base  closure.  Number  of  Units;  13 
Comment;  300-67,440  sq.  ft.,  1-3  story . 

wood,  concrete  or  metal  stud  frame, 

includes  base  engineer  bldg.,  reserves 

training,  env.  health,  family  cntr  support, 

sched.  to  be  vacated  3/96. 
5  Child  Care  Facilities 
March  Air  Force  Base 
Riverside  Co:  Riverside  CA  92518-1728 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199420014 
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Status;  Pr>-or  Amendmont 

Base  closure.  Number  of  Units:  5 

Comment:  848-13.200  sq.  ft.,  concrete,  brick, 
wood  or  stucco  frame,  includes  child  care 
centers,  youth  center,  scheduled  to  Ih> 
vacated  3/96. 

14  Munitions  Storage  Facs. 
March  Air  Force  Base 

Riverside  Co:  Riverside  CA  925ia-17i:8 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199420015 
Status:  Pryor  Amendment 
Base  closure.  Number  of  Units:  14 
Comment:  1047-2.392  sq.  ft.,  1  story. 

concrete  frame,  includes  igloo  storages. 

scheduled  to  be  vacated  3/96. 
2  Munitions  Shops 
.March  Air  Force  Base 
Riverside  Co:  Riverside  CA  92518-1728 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199420016 
Status:  Pryor  Amendment 
Base  closure.  Number  of  Units:  2 
Comment:  1920  &  5.564  sq.  ft.,  1  story. 

concrete  or  masonry  frame,  scheduled  to  he 

vacated  3/96. 
8  Covered  Storage  Facilities 
March  Air  Force  Base 
Riverside  Co:  Riverside  CA  92518-1728 
Landholdin^Agency:  Air  Force-BC 
Properly  Number:  199420017 
Status:  Pryor  Amendment 
Base  closure.  Number  of  Units:  8 
Comment:  384-85,937  sq.  ft.,  1  story,  wood. 

concrete  block,  metal  or  masonry  frame. 

includes  hazardous  storage,  BE  storage. 

material  servs..  troop  warehouse,  sched.  to 

be  vacated  3/96. 

5  Utility  Support  Structures 
March  Air  Force  Base 

Riverside  Co:  Riverside  CA  92518-1728 

Landholding  Agency:  Air  Force-BC 

Property  Number:  199420018 

Status:  Pryor  Amendment 

Base  closure,  Number  of  Units:  5 

Comment:  456—4.826  sq.  ft..  1  story,  concrete 

frame,  includes  utility  vault,  heating 

facility,  water  support,  training  lodge  bldg  . 

scheduled  to  be  vacated  3/96. 
12  .Maintenance  Shops 
March  Air  Force  Base 
Riverside  Co:  Riverside  CA  92518-1728 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199420019 
Status:  Pryor  Amendment 
Base  closure.  Number  of  Units:  12 
Comment:  540-16.250  sq.  ft..  1  story,  wood 

or  metal  frame,  includes  BE  storage  sheds. 

BE  maint.  shops.  BE  ground  facilities, 

scheduled  to  be  vacated  3/96. 

15  Commercial  Facilities 
March  Air  Force  Base 

Riverside  Co:  Riverside  CA  92518-1728 

landholding  Agencv:  Air  Force-BC 

Property  Number:  199420020 

Status:  Pr.or  Amendment 

Base  closure,  Nu.Tiber  of  Units:  15 

Comment:  2.50-116.562  sq.  ft.,  1-2  story. 

concrete,  wood,  steel  or  masonry  frame. 

includes  library,  theater,  commissary. 

hobby  ship,  sales  stores,  open  mess,  sched. 

to  be  vacated  3/96. 

6  Recreational  Facilities 
March  Air  Force  Base 

Riverside  Co:  Riverside  CA  92518-1728 


Landholding  Agency:  Air  Force-BC 

Property  Number:  199420021 

Status:  Pryor  Amendment 

Base  closure.  Number  of  Units:  6 

Comment:  85—5.779  sq.  ft.,  1  story,  concrete 
block  or  metal  frame,  includes  golf 
equipment  clubhouses,  scheduled  to  be 
vacated  3/96. 

Florida 

9  Industrial  Storage  Bldgs. 

Homestead  Air  Force  Base 

Miami  Co:  Dade  FL  33218-0001 

Landholding  Agency:  Air  Force-BC 

Property  Number:  199340003 

Status:  Pryor  Amendment 

Base  closure.  Number  of  Units:  9 

Comment:  792-23,415  sq.  ft.;  1  story,  needs 
rehab.  (Fac.  «s  615.619,  730  &  757  being 
u.sed  by  Go\'t.  for  at  least  2  >ts).  avail, 
subject  to  environmental  clean  up 
requirements. 

21  Administrative  Bldgs. 

Homestead  Air  Force  Base 

Miami  Co;  Dade  FL  33218-0001 

Landholding  Agency:  Air  Forre-BC 

Property  Number:  199340004 

Status:  Pryor  Amendment 

Base  closure.  Number  of  Units:  21 

Comment:  100-51.793  sq.  ft.,  need  repairs,  1- 
3  story.  (Fac  #s  718,  755.  756,  931  &  999 
are  being  used  by  Govt,  for  at  least  2  yrs.) 
avail,  subject  to  environmental  clean  up 
requirements. 

13  Dormitories 

Homestead  Air  F'orce  Base 

Miami  Co:  Dade  FL  33218-0001 

Landholding  Agency;  Air  Force-BC 

Property  Number:  199340005 

Status:  Pryor  Amendment 

Base  closure,  Number  of  Units:  13 

Comment;  13,426-26.034  sq.  ft.;  2-3  story, 
need  repairs,  (Fac  #938  being  used  by  Govt, 
for  at  least  2  yTS.).  avail,  subject  to 
environmental  clean  up  requirements. 

7  Miscellaneous  Bldgs. 
Homestead  Air  Force  Base 
Miami  Co:  Dade  FL  33218-0001 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199340006 
Status:  Pryor  Amendment 

Base  closure.  Number  of  Units-  7 
Comment:  1,344  to  93.202  sq.  ft.,  1-2  story, 

need  repairs,  incs.  dining  hall,  child  care 

center,  dental  clinic,  classroom,  avail. 

subject  to  environmental  clean  up 

requirements. 

8  Recreational  Facilities 
Homestead  Air  Force  Base 
Miami  Co:  Dade  FL  33218-0001 
Landholding  Agency;  Air  Force-BC 
Property  Number:  199340007 
Status:  Pryor  Amendment 

Base  closure.  Number  of  Units;  8 
Comment:  384-27.953  sq.  ft..  1-2  story,  need 

repairs,  includes  bathhouse,  swimming 
.   pool,  bowling  center,  officers  club,  golf 

club  house,  avail,  subject  to  env.  clean  up 

requirement. 
6  Warehouses 
Homestead  Air  Force  Base 
Miami  Co:  Dade  FL  33218-0001 
Landholding  Agency:  .Mr  Force-BC 
Property  Number;  199340008 
Status:  Pryor  Amendment 


Base  closure.  Number  of  Units:  6 
Comment:  3.600-90.683  sq  ft..  1  story,  need 
repairs.  (Fac  »s  618  &  624  being  used  by 
Govt,  for  at  least  2  yrs.).  avail,  subject  to 
environmental  clean  up  requirements. 

Illinois 

16  Living  Quarters 

Naval  Air  Station 

Glenview  Co:  Cook  IL  60026- 

Location:  Lehigh  Avenue,  East;  Shermer 

Road  &  CNW  Railroad,  West;  East  Lake 

Avenue.  South 
I,andholding  Agency:  Nav7  Base  Close 
Property  Number:  789420005 
Status;  Pr>'or  Amendment 
Base  closure.  Number  of  Units;  16 
Comment;  2.356  to  32,512  sq.  ft.,  wood  or 

masonry  frame.  1-3  story,  includes 

officer's  quarters,  enlisted  quarters. 

scheduled  to  be  vacated  9/94. 
6  Educational  Facilities 
Naval  Air  Station 
Glenview  Co:  Cook  IL  60026- 
Location;  Lehigh  Avenue,  East;  Shermer 

Road  &  CNW  Railroad.  West;  East  Lake 

Avenue.  South 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420006 
Status;  Pryor  Amendment 
Base  closure.  Number  of  Units.  6 
Comment;  3.800  to  25,648  sq.  ft.,  wood  or 

masonry  frame,  includes  reserve  training, 

academic  instruction,  inte!  production 

trng.  aviation  trng.,  scheduled  to  be 

vacated  9/94. 
5  Administration  Buildings 
Naval  Air  Station 
Glenview  Co:  Cook  IL  60026- 
Location;  I,ehigh  .\venue.  East;  Shermer 

Road  &  CNW  Railroad.  West;  East  Lake 

Avenue.  South 
Landholding  Agency:  Nav^  Base  Close 
Property  Number;  7'8942()6o7 
Status;  Pryor  Amendment 
Base  closure.  Number  of  Units:  5 
Comment:  3.552  to  35.9-36  sq.  ft.,  wood 

frame,  includes  f>olice  station,  reserve 

admin.,  admin,  offices.  1-2  story, 

scheduled  to  be  vacated  9/94. 
3  Retail/Security  Facilities 
Naval  Air  Station 
Glenview  Co;  Cook  IL  60026- 
Location;  Lehigh  Avenue,  East;  Shermer 

Road  &  CNW  Railroad,  West:  East  Lake 

Avenue,  South 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420008 
Status:  Pryor  Amendment 
Base  closure.  Number  of  L'nits;  3 
Comment:  3.749  to  21,315  sq.  ft.,  wood/  ■ 

masonry  frame,  includes  exchange  bldg., 

club  house,  fire  station.  1-2  story, 

scheduled  to  be  vacated  9/94. 
8  Industrial/Maintenance  Facs. 
Naval  Air  Station 
Glenview  Co;  Cook  IL  60026- 
Location:  Lehigh  Avenue,  East;  Shermer 

Road  &  CNW  Railroad,  West;  East  Lake 

.\venue.  South 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420009 
Status:  Pryor  Amendment 
Base  closure.  Number  of  Units:  8 
Conmient;  21.671  to  185,084  sq.  ft.,  1-5  story, 

steel  or  wood  frame,  includes  maint. 


hangars  &  shops,  air  craft  hangars,  pyblic 

works  shop,  scheduled  to  be  vacated  9/94. 
3  Restaurants/Cjiapcl 
Naval  Air  Statioin 
Glenview  Co:  C6ok  IL  60026- 
Landholding  Agjency:  Nav7  Base  Close 
Property  Number:  789420010 
Status:  PryorArtiencirnent 
Base  closure.  Number  of  Units:  3 
Comment:  S.OO?  to  24,769  sq.  ft.,  wood 

ft-ame,  1  story  Includes  chapel,  enlisted 

dining,  enliste  i  club/warehouse. 

scheduled  to  lit  vacated  9/94. 
Medical  Clinic 
Naval  AirStatioi, 
Glenview  Co:  Cc  ok  IL  60026- 
Location:  Lehigl  Avenue,  East;  Sherraer 

Road  4  CNW  l?iailroad.  West;  East  Lake 

Avenue,  Scutii 
I.andholding  Ag'tiry:  Navy  Base  Close 
Property  Nunibert  730420011 
Stntus:  F^or  Anifndment 
Base  closure.  Ncrhber  of  Units  1 
Comment:  49.1 8  2  sq.  ft.,  wixid  frame,  1  story, 

sc  hoduled  to  i:  4  vacated  9/94. 
2  Storage  Facilit  is 
Naval  AirStatioii 
Cienview  Co:  Ccck  !L  60026- 
I  oca;  ion:  Lehigh  Aveuue.  East:  Shermer 

Road  St  CNW  I'liilroad.  West;  East  Lake 

Avenue,  South 
I^ndholding  Age: icy:  Na\7  Base  Close 
I'roperty  Numbe  ■;  789420012 
Stiitus:  Prv'or  An  i  ndmeni 
B.ise  closure,  Nuriiber  nf  Units:  2 
Comment:  4,800  a  63.040  sq.  ft.,  steel  or 
masonry  frame ,  1-2  story,  includes  public 
works  storage  a  id  genera!  warehouse, 
scheduled  to  b»  vacated  9/94. 
Indiana 

373  Muhifamily  rou.?ing 
Grissom  Air  Force  Base 
Crissom  Co:  Miar  i  IN  46971-5000 
Landholdir.g  Age  t  cy:  Air  Forte- DC 
Property  Numbei :  199,130002 
Sta'us:  Pryor  Amendment 
Base  closure,  Nu:  r  ber  of  Units:  378 
Comment:  1,410   o  2,625  sq.  ft.,  2-4 

bedrooms,  1  ar  f  2  un-t  bldj^s.,  attached 

garages  or  carp  arts,  scheduled  to  be 

vacmed  9 '30/9  I 
168  MLirifam.iiy  '.  -1  ousing 
Grissom  Air  Fore  3  Ba.se 
Grissom  Co:  Miani  IN  46971-SOOO 
Landhcluing  Agency:  Air  Force-BC 
Property  Number:  1993300C3 
Status:  Pryor  Am  'hdment 
Base  closure,  Nuiiber  of  Units:  168 
Comment:  1.619  lo  3.960  sq.  ft.,  3^ 

■bedrooms,  1  anl2  unit  bldgs.  scheduled  to 

be  vacated  9/3C.''!94. 
44  Multifamily  H  jusing 
Grissom  Air  Forc^  Base 
Grissom  Co:  Miai^l  IN  46971-5000 
Landholding  Agef.cy:  Air  Force-BC 
Property  Number!  199330004 
StaUis:  Pryor  Amsndment 
Base  closure,  Number  of  Units:  44 
Conunent:  5,256  tb  7,430  sq.  ft..  2-4 

bedrooms,  w/detached  carports,  4  and  6 

unit  bldgs.         i  r 

10  Dormitories     1 1 

Grissom  Air  Forci  Base 

Grissom  Co:  Mianii  LN  46971-5000 
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Landholding  Agency:  Air  Force-BC 

Property  Number:  199330005 

Status:  Pryor  Amendment 

Base  closure.  Number  of  Units:  10 

Comment:  1,984  to  26,739  sq.  ft.,  presence  of 
asbestos,  includes  dorms,  scheduled  to  be 
vacated  9/30/94. 

6  Temporary  Living  Facilities 

Grissom  Air  Force  Base 

Grissom  Co:  Miami  IN  46971-5000 

Landholding  Agency:  Air  Force-BC 

Property  Number:  199330006 

Status:  Pryor  Amendment 

Base  closure.  Number  of  Units:  6 

Comment:  1984  sq.  ft.,  includes  temporary 
facilities  w/attached  carports,  scheduled  to 
be  vacated  9/30/94. 

B!dg.  162 

Grissom  Air  Force  Base 

Grissom  Co:  Miami  I.N'  46971-5000 

Landholding  Agency:  Air  Force-BC 

Property  Number:  199330007 

Status:  Pryor  Amendmert 

Base  closure.  Number  of  Units:  1 

Comment:  2,160  sq.  ft.,  presence  of  asbestos, 
most  recent  use — reserved  forces  training, 
scheduled  to  be  vacated  9/30/94. 

11  Administration  Buildings 

Grissom  Air  Force  Base 

Grissom  Co:  Miami  !.\    5971-5000 

Landholding  Agency:  Air  Force-BC 

Property  Number:  199330008 

Status:  Pryor  Amendment 

Base  closure,  Numhor  of  Units:  11 

Comment:  1,2::S  to  55,797  sq.  ft.,  includes 
law  centers/admin.,  presence  of  asbestos,  3 
near  airport  clear  zone,  scheduled  to  be 
vacated  9/30/94. 

22  Support  Facilities 

Grissom  Air  Force  Base 

Grissom  Co:  .Miami  IN  46971-5000 

Landholding  Agency:  Air  Force-BC 

Property  Number  199330009 

Sta!u«:  Pryor  Amendment 

Base  closure  Number  of  l'.-,its:  22 
Comment:  784  to  55.267  sq.  ft.,  presence  of 
asbestos,  includes  snack  bar,  libra.-y 
commissary,  anim.al  clinic,  credit  unicn, 
base  exchange,  chapel,  scheduled  to  be 
vacated  9/30/94. 

2  Communication  Facilities 

Grissom  Air  Force  Base 

Grjssom  Co:  Miami  IN  46'j7 1-5000 

Landholding  Agency:  Air  Force-BC 

Property  Number:  199330010 

Status:  Pry'cr  Amendment 

Base  closure  Number  of  Unils;  2 

Commicnt:  3.098  to  6,832  sq.  ft.,  presence  of 

asbestos,  scheduled  to  be  vacated  9/3D/94. 
12  Maintenance  Facilities 
Grissom  Air  Force  Base 
Grissom  Co:  Miami  IN  46971-5000 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199330011 
Status:  Pryor  ,\mend.ment 
Base  closure  Number  of  L'nits:  12 
Comment:  323  to  130,492  sq.  ft.,  presence  of 

asbestos.  3  in  airport  clear  zone,  incs. 

sheds,  hangars,  BE  maintenance,  covered 

storage,  scheduled  to  be  vacated  9/30/94. 
11  Storage  Facilities 
Grissom  Air  Force  Base 
Grissom  Co:  Miami  LN  46971-5000 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199330012 


Status:  Pryor  Amendment 

Base  closure  Number  of  Units;  11 

Comment:  587  to  21,214  sq.  ft  ,  prestince  of 
asbestos,  2  in  airport  clear  zone,  includes 
warehouses,  open  storage,  scheduled  to  be 
vacated  9/30/94. 

2  Medical  Facilities 

Grissom  Air  Force  Base 

Grissom  Co:  Miami  IN  46971-5000 

Landholding  Agency:  Air  Force-BC 

Property  Number:  199330013 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  2 

Comment:  5.573  to  58,291  sq.  ft.,  presence  of 
asbestos,  includes  dental  clinic,  medical 
clinic,  scheduled  to  be  vacated  9/30/94. 

5  Recreational  Facilities 

Grissom  Air  Force  Base 

Grissom  Co:  .Miami  IN  46371-5000 

Landholding  .Agency:  .Air  Force- BC 

Property  Number:  1-99330014 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  5 

Comment;  Includes  hay  bam.  bowling, 
swimming  pool,  golf  clubhouse,  and 

'   storage,  scheduled  to  be  vacated  9/30>94. 

.Maine 

71  Wherry  Familv  Housir.g 

Lorinj  Air  Force  Base 

Carilxiu  Co:  Aroostook  ME  04736- 

Landholding  Agency:  Air  Force  BC 

Property  Number.  199320033 

Status-  lYyor  Amendment 

Base  closure  S'umbcr  of  L'nits:  71 

Comment:  1.894  to  22.302  sq.  ft.  1  &  2  sfcry 

wood  frame  residences,  scheduled  In  be 

vacated  9/30/94. 

29  Capehart  Fa.mi'y  Housing 

Loring  Air  Force  Base 

Caribou  Co:  Aroostook  ME  047.?(>- 

Landholding  Agf^nry:  Air  Foire-SC 

Property  Nunib-jr:  199320034 

Status:  Pryor  -Amendment 

Base  closure  Number  of  Units:  29 

Comment;  7.748  to  7.989  sq.  ft..  2  story 

shiR^;led  frame  residences,  scheduled  to  he 

vacated  9/30/94. 

26  Fdm.il;,  Housing 

Lcrirg  Air  Force  Base 

Caribou  Co:  Aroostook  ME  0473&- 

Laiidhciding  Agency:  Air  Force-BC 

Prr.ptrty  Num.ber:  199320033 

Status:  Pryor  Am.endment 

Base  closure  Number  of  Units  26 

Co.mment:  1.420  to  lOSOOsq.  ft..  1.  2  &  3 
stop/,  aluminum  and  wood  frame 
residences,  scheduled  to  be  vacated 
9/30/94. 

3  OffiCLT's  Quarters 

LoDng  .Air  Force  Base 

Caribou  Co:  .Aroostook  ME  04736- 

Lanriholding  Agency:  Air  Force-BC 

Property  Number:  199320036 

Status  Pryor  Amendment 

Base  closure  Number  of  Units:  3 

Comment:  3.688  to  38.058  sq.  ft,  1  &  2  story, 

aluminum  and  wood  frame,  scheduled  lo 

be  vacated  9/30/94. 
117  Housing  Garages 
Loring  Air  Force  Base 
Caribou  Co:  Aroostook  ME  04736- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199320037 
Status:  Pryor  Amendment 
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Base  closure  Number  of  Units:  117 
Comment:  Wood/cedar  frame,  1  story, 
various  sq.  ft.,  scheduled  to  be  vacated 
9/30/94. 
12  Storage  Bldgs. 
Loring  Air  Force  Base 
Caribou  Co:  Aroostook  ME  0473&- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199320038 
Status;  Pryor  Amendment 
Base  closure  Number  of  Units:  12 
Comment:  288  to  3.729  sq.  ft.,  wood  frame, 
1  story,  includes  storage  &  maintenance 
shops,  scheduled  to  be  vacated  9/30/94. 
40  Admin/Community  Support 
Loring  Air  Force  Base 
Caribou  Co:  Aroostook  ME  04736- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199320039 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  40 
Comment:  900  to  145,877  sq.  ft.,  1-3  story, 
brick,  concrete  or  vk-ood  frame,  includes 
chapel,  post  office,  dining  hall,  child  care 
cntrs.,  library,  theater,  pool,  sched.  to  be 
vacated  9/30/94. 
29  Vehicle  Maint./Storage 
Loring  Air  Force  Base 
Caribou  Co:  /Aroostook  ME  04736- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199320040 
Status:  Pryor  Amendment 
Ba.se  closure  Number  of  Units:  29 
Comment:  Wood,  metal  or  concrete 

structures,  includes  storage  fees.,  vehicle 
mainf.,  maintenance  shops,  dry  cleaners, 
auto  shop,  water  supply,  scheduled  to  be 
vacated  9/30/94. 
59  Nose  Docks/Hangars 
Loring  Air  Force  Base 
Caribou  Co:  Aroostook  ME  04736- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199320041 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  59 
Comment;  Concrete,  metal  or  brick 
structures,  incs.,  fuel  bldgs.,  pump  stations, 
vehicle  parking,  storage  sheds  &  bldgs., 
security  operations,  scheduled  to  be 
vacated  9/30/94. 
22  Flightline  Support 
Loring  Air  Force  Base 
Caribou  Co:  Aroostook  ME  04736- 
Landholding  Agency;  Air  Force-BC 
Property  Number;  199320042 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  22 
Comment:  Concrete/metal/wood/brick 
structures,  incs.,  fire  stations,  correction 
facility,  avionics  shop,  maint.  shops, 
vehicle  parking,  utility  vault,  scheduled  to 
be  vacated  9/30/94. 
86  Weapons  Storage  Area 
Loring  Air  Force  Base 
Caribou  Co;  Aroostook  ME  04736- 
Landholding  Agency:  Air  Force-BC 
Property  Number;  199320043 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units;  86 
Comment:  Concrete/metal/brick  structures, 
incs.  inspection  bldgs.,  igloos  storage, 
munitions  storage,  warehouses,  police 
bldg.,  storage  magazines,  scheduled  to  be 
vacated  9/30/94. 
Bldgs.  1-16,  Loring  AFB 


Family  Housing  Annex 

U.S.  Route  »1 

Caswell  Co:  Aroostook  ME  0475O- 

Landholding  Agency:  Air  Force-BC 

Property  Number;  199420001 

Status;  Pr>'or  Amendment 

Base  closure  Number  of  Unifs;  16 

Comment:  1,116  sq.  ft.  each.  1  story  frame 
residence,  no  utilities,  asbestos  and  radon 
tests  pending,  fuel  tanks  removed,  sewage 
line  need  repairs. 

Michigan 

Bldg.  1101,  Housing 
Wurtsmith  Air  Force  Base 
Oscoda  Co;  Iosco  MI  48753- 
Landholding  Agency;  Air  Force-BC 
Property  Number;  199240001 
Status;  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Comment;  1,073  sq.  ft.,  1  story  wood  frame. 
300  SF  Housing,  Manufactured 
Wurtsmith  Air  Force  Base 
Oscoda  Co;  Iosco  MI  48753- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199240002 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  300 
Comment:  1,170  sq.  ft.  each,  1  story  (10000 

area). 
948  Family  Housing,  Capehart 
Wurtsmith  Air  Force  Base 
Oscoda  Co:  Iosco  Ml  48753- 
Landholding  Agency:  Air  Force-BC 
Property  Number  199240003 
Status;  Pryor  Amendment 
Base  closure  Number  of  Units:  948 
Comment;  3,502  to  14,363  sq.  ft.,  1,2,4.6  &  8 

unit  buildings,  (8000  and  9000  area). 
100  Family  Housing,  Appr  50-69 
Wurtsmith  Air  Force  Base 
Oscoda  Co:  Iosco  MI  48753- 
Landholding  Agency:  Air  Force-BC 
Property  Number;  199240004 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units;  100 
Comment:  1.192  to  7,574  sq.  ft.,  1,2,6  &  7  unit 

buildings  (1700  and  1800  area). 
13  Dormitories 
Wurtsmith  Air  Force  Base 
Oscoda  Co;  Iosco  MI  48753- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199240005 
Status;  Pr>'or  Amendment 
Base  closure  Number  of  Units:  13 
Comment:  3,025  to  90,501  sq.  ft.,  1,2.3  &  4 

story,  single  military  housing. 
4  Recreation  Pavilions 
Wurtsmith  Air  Force  Base 
Oscoda  Co;  Iosco  MI  48753- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199240006 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units;  4 
Comment:  668  to  2,398  sq.  ft.,  most  recent 

use — recreational  activities. 
3  Recreational  Facilities 
Wurtsmith  Air  Force  Base 
Oscoda  Co:  Iosco  MI  48753- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199240007 
Status;  Pryor  Amendment 
Base  closure.  Number  of  Units:  3 
Comment;  4,317  to  13,162  sq.  ft.,  includes 
youth  center,  child  care,  recreation  center. 


3  Dining  Facilities 
Wurtsmith  Air  Force  Base 
Oscoda  Co;  Iosco  MI  48753- 
Land  holding  Agency;  Air  Force-BC 
Property  Number:  199240008 
Status:  Pryor  Amendment 

Base  closure.  Number  of  Units;  3 
Comment:  13,388  to  15.062  sq.  ft.,  includes 
open  mess. 

4  Retail  Outlets 
Wurtsmith  Air  Force  Base 
Oscoda  Co;  Iosco  MI  48753- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199240009 
Status;  Pryor  Amendment 

Base  closure.  Number  of  Units:  4 
Comment;  4,208  to  40.701  sq.  ft.,  includes 
service  outlet  exchange,  sales  store, 
exchange  branch,  base  package  store. 
4  Warehouses 
Wurtsmith  Air  Force  Base 
Oscoda  Co;  Iosco  MI  48753- 
Landholding  Agency;  Air  Force-BC 
Property  Number:  199240010 
Status:  Pryor  Amendment 
Base  closure.  Number  of  Units:  4 
Comment;  7,856  to  104.213  sq.  ft.,  includes 
commissary,  supply  and  equipment  base, 
traffic  facility. 
4  Storage  Facilities 
Wurtsmith  Air  Force  Base 
Oscoda  Co;  Iosco  MI  48753- 
Landholding  Agency;  Air  Force-BC 
Property  Number:  199240011 
Status:  Pryor  Amendment 
Base  closure.  Number  of  Units;  4 
Comment:  384  to  960  sq.  ft.,  needs  rehab, 

includes  open  mess. 
3  Office  Trailers 
Wurtsmith  Air  Force  Base 
Oscoda  Co:  Iosco  MI  48753- 
Landholding  Agency:  Air  Force-BC 
Property  Number;  199240012 
Status:  Pryor  Amendment 
Base  closure.  Number  of  Units:  3 
Comment:  480  to  1,440  sq.  ft.,  includes  child 
care  center,  admin  offices,  petroleum  ops. 
bldg. 
11  Office  Buildings 
Wurtsmith  Air  Force  Base 
Oscoda  Co:  Iosco  MI  48753- 
Landholding  Agency;  Air  Force-BC 
Property  Number;  199240013 
Status:  Pryor  Amendment 
Base  closure.  Number  of  Units:  11 
Comment:  596  to  30,154  sq.  ft.,  includes 
personnel  offices,  environmental, 
headquarters  group,  maintenance,  family 
housing  management  office. 
6  Maintenance  Buildings 
Wurtsmith  Air  Force  Base 
Oscoda  Co;  Iosco  Ml  48753- 
Landholding  Agency;  Air  Force-BC 
Property  Number;  199240014  I 

Status;  Pryor  Amendment 
Base  closure.  Number  of  Units:  6 
Comment;  928  to  26,933  sq.  ft.,  includes 
vehicle  operations,  vehicle  maintenance 
shops,  arts  &  crafts  center. 
Bldg.  440,  Theatre 
Wurtsmith  Air  Force  Base 
Oscoda  Co;  Iosco  MI  48753- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199240015 
Status:  Pryor  Amendment 
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Base  closure,  Nc 
Comment:  5.82; 

concrete  Srair.p 
Bldg.  1135 
Wurtsmith  Air 
Oscoda  Co:  loscb 
Landholding 
Property  Numbc  i|: 
Status:  Pr^'or 
Base  closure.  Ni 
Coinment:  569  s 
use — swimm 
Bldg.  420 
Wurtsmith  Air  ^< 
Oscoda  Co:  loscp 
Landholding  A 
Property  Num 
S'atus:  Pr\-or 
Base  closure,  ? 
Comment;  14.52 

use — bowling 
Bldg.  418 
Wurtsmith  Air 
Oscoda  Co:  Iosc(> 
Landholding 
Property  Numbe- 
Status:  Pryor 
Base  closu.'«,  N 
Comment:  8.210 

frame,  most  rs 
Bldg.  445 
Wurtsmith  Air 
Oscoda  Co:  loscc 
Landholding  Ag( 
Property  Num 
Status:  Pryor 
Base  closure. 
Comment:  19,97 

masonry  frame 

use — chapel. 
Bldg.  228 
VVurtsmith  Air 
Oscoda  Co:  Iosco 
Landholding 
Property  Number 
Status:  Pryor 
Base  closure. 
Comment:  14. 

masonry  frame 

education  faci 
Facility  7295 
Wurtsmith  Air 
Oscoda  Co:  Iosco 
Landholding 
Property  Num 
Status:  Pryor 
Base  closure,  .N 
Comment:  1,911 

shaped,  ccrru 

recent 


irce  Base 
|MI 48753- 

ry:  Air  Force-BC 

199240017 

nd.nient 
Nijijiber  of  Units:  1 

sq.  ft.,  1  story,  most  recent 

Ify. 


i%  Tce  Base 
MI  48753- 
Agj-bcv:  Air  Force  BC 
199240018 
ndment 
iber  of  Units:  1 

ft..  1  story,  concrete 
nt  use — library. 
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her  of  Units:  1 
iq.  ft.,  1  story,  masonry  and 


Tcs  B;!se 
MI  43753- 

A:r  Force-BC 
199240016 
ndment 
^iber  of  Units:  1 
ft.,  1  story,  most  recent 
bath  house. 


Fj^-c 


■C8  Base 
Ml  48753- 
•^ticy:  Air  Force-BC 
199240019 
Arr  ^ndment 
Nu-ftber  of  Units:  1 

■  Ssq.  ft  .  1  story  concrete/ 
roof  leaks,  mcst  recent 


Ffi  te  Base 
Ml  48753- 
Ag«|rtry:  Air  Force-BC 

199240020 
Amsndment 
Nojnber  of  Units:  1 

sq.  ft..  1  story,  concrete  & 
nost  recent  use — 


Fpnce  Base 
MI  48753- 
Age^y:  Air  Force-BC 

199240O21 
Amimdment 

irnber  of  Units:  1 
!  q.  ft.,  2  story,  octagon 
giled  metal  frame,  most 
bldg. 


Missouri 

Facility  918 

Richards-Gebaur ,  >i  ir  Force  Base 

15360  Hangar  Roid 

Kansas  City  Co:  Jackson  MO  64147- 

Landholding  Agency:  Air  Force-BC 

Property  Number:  199320022 

Status:  Pryor  Amendment 

Base  closure.  Number  of  Units:  1 

Comment:  68,767  sq.  ft.,  1  story  concrete 
block,  most  recent  use — aircraft  hangar, 
scheduled  to  be  vacated  9/30/94. 

3  Dormitories 

Richards-Gebaur  Air  Force  Base 


Elmv.ood  Street 

Kansas  City  Co:  Jackson  MO  64147- 
Landholding  Agency:  Air  Force-BC 
Properly  Number:  199320023 
Status:  Pryor  Amendment 
Base  closure.  Number  of  Units:  3 
Com.ment:  9,722  to  9,739  sq.  ft..  2  storv  wood 
frame,  (Fac.  «s  243,  250.  252),  scheduled 
-to  be  vacated  9/30/94. 
Facility  248 

Ric  hards-Gebaur  Air  Force  Base 
Kansas  City  Co:  Jackson  MO  64147- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199320024 
Statu?:  Pr\'or  Amendment 
Base  closure.  Number  of  Units:  1 
Comment:  25.536  sq.  ft..  2  story  ccnc-ete 
blot.k/wood  frame,  most  recent  use — mess 
hall,  scheduled  to  be  vacated  9/30/94. 
11  Offices 

Richa.-ds-Gebaur  Air  Fo'ce  Base 
Kansas  City  Co:  Jackson  WO  64147- 
Landholding  Agency:  Air  Force-BC 
Property  Numbor:  139320026 
Status:  Pryor  Amendment 
Base  closure,  Number  of  Units:  11 
Cor.iment:  356  to  67.816  sq.  ft  ,  1  4  2  story, 
wood,  concrete  blo-.k.  prefab  steel  or 
corrugated  metal,  incs.  ofc  clinic.";,  base 
exchange,  ofcs..  ofc  maint  shop.  s(  hecJ  to 
be  vacated  9/30/94, 
2  Recreation  Facilities 
Rithords-GeSaur  Air  Force  Base 
Kansas  City  Co:  Jackson  MO  64147- 
Landholding  Agency;  Air  Force-BC 
Prop<»rty  Numbf:r:  199320027 
Status  Pryor  Amendment 
Base  closure,  Number  of  Units:  2 
Comment:  1.083  &  1.624  sq.  ft.,  1  stcry  wood/ 
steel  frames,  incs.  pool  bath  house. 'ba,se 
park  shelter  hou.se.  scheduled  to  be  vacated 
9/30/94. 

Facility  1049 

Richards-Gebaur  Air  Force  Base 
Kansas  City  Co:  Jackson  MO  64147- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199320028 
Status:  Pryor  Amendment 
Base  closure.  Number  of  Units:  1 
Comment;  611  sq.  ft..  1  story  concrete  block, 
most  recent  use — office/storage/small  arms 
range,  scheduled  to  be  vacated  9/30/94. 
Facility  924 

Richards-Gebaur  Air  Force  Base 
Kansas  City  Co:  Jackson  MO  64147- 
Landholding  Agenc7:  Air  Force-BC 
Property  Number  199320029 
Status:  Pryor  Amendment 
Base  closure.  Number  of  Units:  1 
Comment:  569  sq.  ft.,  1  story  wood  frame, 
most  recent  use — grounds  shop,  scheduled 
to  be  vacated  9/30/94. 
3  Community  Support  Facilities 
Richards-Gebour  Air  Force  Base 
Kansas  City  Co;  Jackson  MO  64147- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199320030 
Status:  Prj'or  Amendment 
Base  closure.  Number  of  Units;  3 
Comment;  308  to  10.417  sq.  ft.,  wood  & 
concrete  block,  incs.  fire  station, 
communications  support,  control  tower  (7 
story),  scheduled  to  be  vacated  9/30/94. 
10  Maintenance  Shops/Hangars 
Richards-Gebaur  Air  Force  Base 


Kansas  City  Co;  Jackson.  MO  64 147- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199320031 
Status:  Pryor  Amendment 
Base  closure.  Number  of  Units;  10 
Comment:  1.812  to  23.404  sq.  ft..  1  story 
corrugated  metal  or  concrete  block, 
scheduled  to  be  vacated  9/30/94 
28  Storage  Facilities 
Richards-Gebaur  .Mr  Force  Base 
Kansas  City  Co;  Jackson  MO  64147- 
Landhoiding  Agency:  Air  Forre-BC 
Property  Number:  199320032 
Status:  Pryor  Amendment 
Base  closure.  Number  of  Units:  28 
Comment:  141  to  97,40<J  sq.  ft.,  wood, 
concrete  block  or  steel  bean".s.  incs. 
covered  open  storage,  ofc./storage  and 
sheds,  scheduled  to  be  vacated  9/30/94 
Now  York 

316  Military  Family  Mousi.r^g 
Griffiss  Air  Force  Bose 
Rome  Co;  Oneida  NY  1  3441- 
Landholding  Agency:  Air  Force-3C 
Property  Number:  199420023 
Status;  Pryor  ."..mend.Tient 
Base  closure  .Number  of  Units;  316 
Commer.t;  Various  sq  ft  per  unit.  2-4 
bedrooms,  wood  frame,  si.ngie  to  sixplt^x 
bidgs..  prns  of  asbestos,  includes  2 
detached  garages,  scheduled  to  be  vacated 
9/30/95. 

4  Temporary  Lodging  Facilities 

Gri-ffiss  Air  Force  Base 

Rome  Co:  Oneida  NY  13441- 

Landholding  .Agency.  Air  Forci»-BC 

Property  Number:  199420024 

Status:  F>ryor  Amendment 

Base  closure  Number  of  Units.  4 

Comment;  400-5.611  sq.  ft.,  wood  frame, 
pres  of  asbestos,  includes  temporary 
lodging  &  support  bidgs.,  scheduled  to  be 
vacated  9/30/95. 

28  Administrative  Building 

Griffiss  Air  Force  Base 

Rome  Co  Oneida  NY  13441- 

Landhoiding  Agency;  Air  Force-BC  ' 

Property  Number  199420025 

Status:  Pryor  .Xmendment 

Base  closure  .Number  of  Units  23 

Comment;  Various  sq  ft.,  concrete,  briik. 
wood,  or  metal  bldgs.,  1-2  storv.  pres.  of 
asbestos,  incs.  credit  union,  offices.  law  & 
ed  center,  police  ops.,  sched.  to  be  vacated 
9/30/95. 

11  Dorm/Officer  Quarters 

Griffiss  Air  Force  Base 

Rome  Co:  Oneida  NY  13441- 

Landhoiding  .Agency;  Air  Force-BC 

Property  Number:  199420026 

Status:  Pnor  .Amendment 

Base  closure  .Number  of  Units:  11 

Comment:  6.136-81.144  sq.  ft  ,  brick,  woc.d 

or  metal  frame,  1-3  stcry,  includes  dorms. 

officer  quarters,  correctional  custody. 

scheduled  to  be  vacated  9/30/95. 
2  Medical  Facilities 
Griffiss  Air  Force  Base 
Rome  Co;  Oneida  .NY  13441- 
Landholding  Agency:  Air  Force-BC 
Property  Number  199420028 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  2 
Comment:  3,700-102.800  sq.  ft.,  concrete 

frame.  1  &  3  story,  includes  ambulance 
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shelter  and  comp.  medical  facility, 
scheduled  to  be  vacated  9/30/95. 

15  Recreational  Buildings 

Griffiss  Air  Force  Base 

Rome  Co:  Oneida  NY  13441- 

Landholding  Agency:  Air  Force-BC 

Property  Number:  199420029 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  15 

Comment:  785-25.858  sq.  ft.,  concrete,  m.etal 
brick  or  wood  frame,  1-2  story,  incs. 
bowling  alley,  theater,  g\Tn,  swimming 
pool,  pavilion,  recreation  center,  sched.  to 
be  vacated  9/30/95. 

Steam  Plant 

Griffiss  Air  Force  Base 

Rome  Co:  Oneida  NY  13441- 

Landholding  Agency:  Air  Force-BC 

Property  Number:  199420031 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  7 

Comment:  Seven  bldgs.,  544—40.347  sq  ft., 
concrete  or  metal  frame,  1-2  story, 
includes  heating  facilities,  scheduled  to  be 
vacated  9/30/95. 

40  Shop  Facilities 
Griffiss  Air  Force  Base 
Rome  Co:  Oneida  NY  13441- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199420032 
Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  40 
Comment:  Various  sq.  ft.,  concrete  or  metal 

frame.  1-2  story,  presence  of  asbestos,  incs. 

civil  engineering,  storage,  parking  sheds, 

vehicle  maint.,  sched.  to  be  vacated  9/30/ 

95. 

41  Warehouses/Storage 
Griffiss  Air  Force  Base 
Rome  Co:  Oneida  NY  13441- 
Landholding  Agency:  Air  Force-BC 
Property  NumhHBr:  199420033 
Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  41 

Comment:  168-211,236  sq.  ft.,  concrete, 
metal  &  brick  frame,  1-3  story,  pres.  of 
asbestos,  incs.  hazardous  storage,  igloo 
storages,  hsg.  maint.,  commissary  sched  to 
be  vacated  9/95. 

3  Hangars 

Griffiss  Air  Force  Base 

Rome  Co:  Oneida  NY  13441- 

Landholding  Agency:  Air  Force-BC 

Property  Number:  199420034 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  3 

Comment:  19,200-178,196  sq.  ft.,  concrete/ 
metal  frame,  1-2  story,  pres.  of  asbestos, 
incs.  maintenance  hangars,  scheduled  to  be 
vacated  9/30/95. 

Ohio 

2  Military  Housing 

Gentile  Air  Force  Station 

Kettering  Co:  Montgomery  OH  45444- 

Landholding  Agency:  Air  Force-BC 

Property  Number:  199420002 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  2 

Comment:  1318  &  3651  sq.  ft.,  includes 
commander's  residence  and  visitors 
quarters,  scheduled  to  be  vacated  12/96. 

11  Office  Buildings 

Gentile  Air  Force  Station 

Kettering  Co:  Montgomery  OH  45444- 


Lanaholding  Agency:  Air  Force-BC 

Property  Number.  199420003 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  1 1 

Comment:  930-240,385  sq.  ft.,  includes 
admin.,  dispensary,  child  care  center, 
cafeteria,  logisticla  fac,  engineering  ofc. 
scheduled  to  be  vacated  12/96. 

4  Support  Service  Facilities 

Gentile  Air  Force  Station 

Kettering  Co:  Montgomery  OH  45444- 

Landholding  Agency:  Air  Force-BC 

Property  Number;  199420005 

Status:  Pryor  Amendment 

Base  Closure  Number  of  Units:  4 

Comment:  3.710-11,860  sq.  ft.,  includes  fire 
station,  power  station,  heating  facility, 
grounds  storage,  scheduled  to  be  vacated 
12/96. 

3  Commercial  Facilities 

Gentile  Air  Force  Station 

Kettering  Co:  Montgomery  OH  45444- 

Landholding  Agency:  Air  Force-BC 

Property  Number:  199420006 

Status;  FVyor  Amendment 

Base  closure  Number  of  Units;  3 

Comment;  3,000-201,060  sq.  ft.,  includes 
exchange  store/barber  shop,  storage,  bath 
house/thrift  shop,  scheduled  to  be  vacated 
12/96. 

11  Warehouses 
Gentile  Air  Force  Station 
Ke'te'ing  Co;  Montgomery  OH  45444- 
Landholding  Agency:  Air  Force-BC 
Property  Number;  199420007 
Status;  Pryor  Amendment 

Base  Closure  Number  of  Units:  11 
Comment;  2.819-196,563  sq.  ft.,  includes 

carpenter  shop,  typewriter  maintenance 

shop,  grounds  storage,  paper  recycling, 

multi-purpose  bids,  scheduled  to  be 

vacated  12/96. 
South  Carolina 
448  Buildings/800  Units 
Military  Family  Housing 
Myrtle  Beach  Air  Force  Base 
M>Ttle  Beach  Co:  Horry  SC  29579-5000 
Landholding  Agency;  Air  Force-BC 
Property  Number:  199210001 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units;  800 
Comment:  2—4  bedrooms  single  family 

dwellings  and  duplexes  with  attached 

carports. 
1 3  Dormitories/Quarters 
M\Ttle  Beach  Air  Force  Base 
Myrtle  Beach  Co;  Horry  SC  29579-5000 
Landholding  Agency;  Air  Force-BC 
Property  Number:  199210002 
Status;  Pryor  Amendment 
Base  closure  Number  of  Units;  13 
Comment;  2  to  3  story  masonry  and  block 

structures. 

12  Miscellaneous  Buildings 
Myrtle  Beach  Air  Force  Base 

Myrtle  Beach  Co:  Horry  SC  29579-5000 

Landholding  Agency;  Air  Force-BC 

Property  Number  199210003 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  12 

Comment;  1  to  2  story  structures  including  a 
chapel,  theater,  child  care  centers,  retail 
sales  stores  and  dining  hall,  (recreation 
center  leased  to  community). 

Medical  Sup.  Bldg. 


Myrtle  Beach  Air  Fort;e  Base 

Myrtle  Beach  Co:  Horry  SC  29579-5000 

Landholding  Agency;  Air  Force-BC 

Property  Number;  199210004 

Status;  Pr\'or  Amendment 

Base  closure  Number  of  Units;  6 

Conunent:  3-story  hospital  and  six  1-story 

medical  support  buildings. 
44  Administrative  Type  Bldgs 
Myrtle  Beach  Air  Force  Base 
Myrtle  Beach  Co:  Horry  SC  2957^-5000 
Landholding  Agency;  .Mr  Force-BC 
Property  Number;  199210005 
Status:  Prjor  Amendment 
Base  closure  Number  of  Units;  44 
Comment;  1  to  2  story  modular,  block,  wood 

and  brick  structures. 

12  Recreation  Buildings 

M>Ttle  Beach  Air  Force  Base 

Myrtle  Beach  Co;  Horry  SC  29579-5000 

Landholding  Agency;  Air  Force-BC 

Property  Number:  199210006 

Status;  Pryor  Amendment 

Base  closure  Number  of  Units;  12 

Comment;  1 -story  recreation  buildings 

including  bath  houses,  bowling  center, 

g\Tnnasium  (golf  course  bldgs.  are  leased  to 

local  community). 
36  Utility  Type  Buildings 
Myrtle  Beach  Air  Force  Base 
MyTtle  Beach  Co;  Horry  SC  29579-5000 
Landholding  Agency;  Air  Force-BC 
Property  Number;  199210009 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units;  36 
Comment;  1-story  structures  including 

warehouses,  shops  and  sheds. 

3  Security  Police  Buildings 
Myrtle  Beach  Air  Force  Base 
Myrtle  Beach  Co;  Horry  SC  29579-5000 
Landholding  Agency;  Air  Force-BC 
Property  Number;  199210010 
Status;  Pr>or  Amendment 
Base  closure  Number  of  Units:  3 
Comment:  1-story  masonry  structures 

including  a  jail. 
11  Ammunition  Storage  Bldgs. 
MjTtle  Beach  Air  Force  Base 
M>Ttle  Beach  Co:  Horry  SC  29579-5000 
Landholding  Agency;  Air  Force-BC 
Property  Number;  199210011 
Status;  Pr)-or  Amendment 
Base  closure  Number  of  Units;  11 
Comment:  1-story  concrete  and  masonry 

storage  structures. 

Land  (by  State) 

Arizona 

14  Recreation  Facilities 

Williams  Air  Force  Base 

Williams  AFD  Co:  Maricopa  AZ  85240-5000 

Landholding  Agency;  Air  Force-BC 

Property  Number  199210101 

Status;  Pryor  Amendment 

Base  closure.  Number  of  Unites;  14 

Comment;  Baseball,  softball  and  soccer 

fields,  tennis  courts,  track,  golf  course  and 

driving  range,  and  a  camp. 

California 

Land 

March  Air  Force  Base 

Riverside  Co:  Riverside  CA  92518-1728 

Landholding  Agency;  Air  Force-BC 

Property  Number  199420022 


Status:  Pryor  Aroendment 
Base  closure.  Number  of  Units:  l 
Comment:  2,000  acres,  includes  goif  course 

and  recreational  land,  scheduled  to  be 

vacated  3/96. 

Florida 

Land 

Homestead  Air  I^orce  Base 

Miami  Co:  Dade'FL  3321&-0001 

Landholding  Agfency:  Air  Force-BC 

Property  Numbe^  199340001 

Status:  Prj'or  Anjendment 

Base  closure.  Number  of  Units:  1 

Comment:  l,150|9cres,  part  of  2.9-!0  entire 
installation.  S<)me  acreage  is  vacant,  some 
is  improved  w^structures.  Facs.  damaged 
may  be  demolished  by  AF.  Govt  may  use 
some  of  underlying  land. 

Land — underlying  housing 

Homestead  Air  fjorce  Base 

Miami  Co:  Dade  PL  33213-0001 

Landholding  Agtncy:  Air  Fort  e-BC 

Property  Numbej- 199340003 

Status:  Pryor  Arnandment 

Base  closure,  Nurnber  of  Units:  1 

Comment:  428  acres — housing  on  land 
scheduled  for  Ibmolition. 

Illinois  1 

120  Acres 

Naval  Air  Statioi 

Glenview  Co:  Coidc  IL  60026- 

Location:  Lehigh  Avenue.  East;  Shermer 

Road  &  CNVV  Railroad,  West;  East  Lake 

Avenue,  South 
Landholding  Ag«  ijcy:  Navy  Base  Close 
Property  Numbei  769420001 
Status:  Pryor  Am|Rndn.!.'nt 
Base  closure.  Nut^iber  of  Units:  1 
Comment:  Golf  cpi;rse.  scheduled  to  be 

vacated  9/94    J 

720  Acres  ] 

Naval  Air  Statiort 

Glenview  Co:  Cofck  IL  60026- 

Location:  LehighlAvenue,  East;  Shermer 

Road  &  CN'W  KJailroad,  West;  East  Lake 

Avenue,  Southi 
Landholding  Ageincy:  Nav^  Base  Close 
Property  Numbeii  789420002 
Status:  Pryor  Amendment 
Base  closure,  Nupiber  of  Units:  1 
Comment:  Open  land/runways,  scheduled  to 

be  vacated  9/94- 
86.54  Acres 
Naval  Air  Station 
Glenview  Co:  Co(>k  IL  60026- 
Location:  Lehigh  Avenue,  East:  Shermer 

Road  &  CNW  Railroad.  West;  East  Lake 

Avenue.  South 
Landholding  Agency:  Nav7  Base  Close 
Property  Number  789420003 
Status:  Pryor  Amendment 
Base  closure,  Nurnber  of  Units:  1 
Comment;  Great  tak'es  housing  area  (approx. 

15-20  acres  vacant),  scheduled  to  be 

vacated  9/94. 

159.95  Acres 

Naval  Air  Station 

Glenview  Co;  Cocjk  IL  60026- 

Location:  Lehigh  Avenue,  East;  Shermer 

Road  &  CNW  Railroad,  West;  East  Lake 

Avenue,  South 
Landholding  Ageficy:  Navy  Base  Close 
Property  Number  789420004 
Status:  Prjor  Amendment 
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Base  closure.  Number  of  Units  1 
Comment:  Buildings/operations  area. 
scheduled  to  be  vacated  9'94. 

Indiana 

Land 

Grissom  Air  Force  Base 

Grissom  Co:  Miami  IN  46971-5000 

Landholding  Agency:  Air  Force-BC 

Property  Number  199330001 

Status:  Pryor  Amendment 

Base  closure.  Number  of  Units;  1 

Comment:  13  parcels  totalling  839  acres, 

easement  restrictions. 
18  Recreational  Facilities 
Grissom  Air  Force  Base 
Grissom  Co:  Miami  IN  46971-5000 
Landholding  Agency:  Air  Fo:ce-BC 
Property  Number  199330015 
Status;  Prvor  Amendment 
Base  closure.  Number  of  L'nits;  18 
Comment:  Includes  softbali 'baseball  fields. 

tennis  courts,  recreation  courts,  golf  course 

and  range. 

Maine 

Land — On  Base 
Loring  Air  Force  Base 
Li.mestone  Co;  Aroostook  ME  04750- 
Landholding  Agency:  Air  Force-BC 
Property  Number  199320045 
Status:  Prv'or  Amendment 
Base  closure.  Number  of  Units:  1 
Comment:  5.233  acres  of  which  3.583'is 

unimproved,  improved  land  includes 

aprons,  roads,  runways,  parking,  etc. 
Land— Off  Base 
Loring  Air  Force  Base 
Limestone  Co:  Aroostook  ME  0475O- 
Landholding  Agency:  .Mr  Force-BC 
Property  Number  199320046 
Status:  Pryor  Amendment 
Base  closure.  Number  of  Units:  1 
Comment:  4.517  acres  of  which  4.047  is 

unimproved,  improved  land  includes 

roads,  rjnways.  parking,  etc. 

,New  York 

Recreational  Land 

Griffiss  Air  Force  Base 

Rome  Co:  Oneida  M'  13441- 

Landholding  Agency:  Air  Force-BC 

Property  Number:  199420030 

Status:  Prv-or  Amendment 

Base  closure.  Number  of  Units:  1 

Comment:  Various  acreage,  includes 
recreational  facilities,  baseball,  football,  & 
track  fields,  tennis  courts,  scheduled  to  be 
vacated  9/30/95. 

Ohio 

8  Recreational  Facilities 

Gentile  Air  Force  Station 

Kettering  Co:  Montgomery  OH  45444- 

Landholding  Agency:  Air  Force-BC 

Property  Number:  199420004 

Status:  Pryor  Amendment 

Base  closure,  Number  of  Units:  8 

Com.ment:  Two  bldgs.  &  land  areas;  includes 
NCO  Club,  officer's  open  mess,  basketball/ 
tennis  courts.  Softball  field,  pool,  golf 
green,  scheduled  to  be  vacated  12/96. 

South  Carolina 

Recreational  Areas 

Myrtle  Beach  Air  Force  Base 

Myrtle  Beach  Co:  Horrv  SC  29579-5000 


Landholding  Agency:  Air  Force-BC 

Property  Number:  199210007 

Status:  Prv'or  Amendment 

Base  closure.  Number  of  Units:  1 

Comment:  Appro.x.  65  acres  indudmg  3 
soccer  fields,  6  tennis  courts,  3  softbali 
fields,  4  youth  ball  fields,  track, 
campground. 

Golf  Course 

Myrtle  Beach  Air  Force  Base 

Mvrtie  Beach  Co:  Horry  SC  29579-5000 

Landholding  Agency:  Air  Force-BC 

Property  Number:  199210008 

Status:  Prj'or  Amendment 

Base  closure.  Number  of  Units:  1 

Comment:  224  acre  golf  course. 

Land 

Myrtle  Beach  Air  Force  Base 

Myrtle  Beac?h  Co:  Hcrr>'  SC  29579-5000 

Landholding  Agency:  Air  Force  Force-BC 

Property  Number;  199210014 

Status:  Pryor  Amendment 

Base  closure.  Number  of  L'nits:  1 

Comment:  1,179  acres,  includes 

improvements,  mobile  home  park,  cirfieid 
&  aviation  support  area.  1.555  remaining 
acres  is  part  of  a  land  exchange  to  the  State 
of  South  Carolina. 

Forest 

MvTtle  Beach  Air  Force  Base 

.Myrtle  Beach  Co:  Horry  SC  29579-5000 

Landholding  Agency:  Air  Force-BC 

Property  Number:  199210015 

Status:  Prvor  Amend.Tient 

Base  closure.  Number  of  Units:  1 

Comment:  1,678  acres. 

Unsuitable  Properties 

Buildings  Ihy  State) 

Florida 

1600  Family  Housing  Units 
Homestead  Air  Force  Base 
Miami  Co;  Dade  FL  33218-0001 
Landholding  Agency  Air  Force-BC 
Property  Number:  199340002 
Status:  Pryor  Amendment 
Base  closure.  Number  of  L'nits:  1.600 
Reason:  Extensive  deterioration. 

Indiana 

6  Operations  Facilities 
Grissom  Air  Force  Base 
Grissom  Co:  Miam.i  IN  46971-5000 
Landholding  Agency:  .Mr  Force-BC 
Property  .Number:  199330016 
Status;  Prvor  Amendment 

Base  closure.  Number  of  Units:  6 
Reason:VVithin  airport  runway  clear  zone. 
Maine 

7  Water/Waste  Fac  ilities 
Loring  Air  Force 

Caribou  Co:  Aroostook  ME  04736- 

Landholding  Agency:  Air  Force-BC 

Property  Number:  199320044 

Status:  Pr\-or  Amendment 

Base  closure.  Number  of  Units:  7 

Reason:  Other 

Comment:  Waste/water  treatment  bldgs. 

New  York 

Bldg.  923 

Griffiss  Air  Force  Base 

Rome  Co:  Oneida  NY  13441- 

Landholding  Agency:  Air  Force-BC 

Property  Number:  199420027 
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Status:  Pryor  Amendment 
Base  closure,  Number  of  Units:  1 
Reason:  Extensive  deterioration. 

Bldg.  308 — Admin  Area 
Griffiss  Air  Force  Base 
Rome  Co:  Oneida  NY  13441- 
Landholding  Agencv':  Air  Force-BC 
Property  Number:  199420035 
Status:  I*r>'or  Amendment 
Base  closure.  Number  of  Units:  1 
Reason:  Extensive  deterioration. 
Bldg.  2633 — Housing  Area 
Griffiss  Air  Force  Base 
Rome  Co:  Oneida  NY  13441- 
Landhoiding  Agency:  Air  Forte- BC 
Property  Number:  199420036 
Status:  Prjor  Amendment 
Base  closure,  Number  of  Units;  1 
Reason:  Extensive  deterioration 

South  Carolina 

Dldg.  544.  Small  Arms  Bldg. 

M\Ttle  Beach  Air  Force  Base 

M>Ttle  Beach  Co:  Horry  SC  2957c^-5000 

l.andholding  Agency:  Air  Force-BC 

Property  Number:  199210016 

Status:  Pr>or  Amendment 

Base  closure.  Number  of  Units:  1 

Reason:  Extensive  deterioration. 

Uind  (by  State) 

Florida 

Airfield/Support  Land 

Homestead  Air  Force  Base 

Miami  Co:  Dade  FL  3321S-0001 

l.andholding  Agency:  Air  Force-BC 

Property  Number:  199420037 

Status:  Fervor  Amendment 

Base  closure.  Number  of  Units:  1 

Rt?ason:  Within  airport  runway  clear  zone. 

|KR  Doc.  94-10741  Filed  5-5-94:  845  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Approval 

The  following  applicants  have 
applied  for  approval  to  conduct  certain 
activities  with  birds  that  are  protected 
in  accordance  with  the  Wild  Bird 
Conservation  Act  of  1992.  This  notice  is 
provided  pursuant  to  Section  112(4)  of 
the  Wild  Bird  Conservation  Act  of  1992, 
50  CFR  15.26(c). 

Applicant:  The  Peregrine  Fund,  Inc., 
Boise,  Idaho.  The  applicant  wishes  to 
establish  a  cooperative  breeding 
program  for  the  Harpy  eagle  [Harpia 
harpyja).  The  applicant  wishes  to  be  an 
active  participant  in  this  program  and. 
has  assumed  responsibility  for  the 
oversight  of  this  consortium  that 
includes  the  Fort  Worth  Zoo,  the  Los 
Angeles  Zoological  Society,  the 
Oklahoma  Zoo  and,  the  San  Diego 
Zoological  Society. 

Applicant:  William  A.  McClure, 
rinellas  Park,  Florida.  The  applicant 
wishes  to  establish  a  cooperative 


breeding  program  for  the  Yellow 
CrouTied  Amazon  Parrot  [Amazona 
ochrocfpbala  xantholaema).  The 
applicant  wishes  to  be  an  active 
participant  in  this  program  with  two 
other  private  individuals.  The  Sun  Coast 
Avian  Society.  Inc.  has  assumed 
responsibility  for  the  oversight  of  the 
program. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority.  4401  North  Fairfa.x  Drive, 
Room  432.  Arlington.  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  dale  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive,  Room  420(c).  Arlington, 
Virginia  22203.  Phone:  (703/358-2095); 
FAX:  (703/358-2280). 

Dated:  May  2.  1994. 
Susan  Licbennan, 

Acting  Chiff.  Branch  of  Operations  Office 
ofManagpment  Authority. 

jFR  Doc.  94-10924  Filed  5-5-94;  8:45  am] 

BILUNC  CODE  4310-&S-P 


National  Park  Service 

Marsh-Billings  National  Historical  Park, 
Woodstock,  VT;  Intent  To  Prepare  an 
Environmental  Impact  Statement  and 
Notice  of  Public  Scoping  Period 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  (Pub. 
L.  91-109  section  102(2)(c)).  the 
National  Park  Service  (NPS)  is  preparing 
an  Environmental  Impact  Statement 
(EIS)  for  the  Marsh-Billings  National 
Historical  Park  (Marsh-Billings  NHP). 
located  in  Woodstock.  Vermont.  The 
purpose  of  the  EIS  is  to  assess  the 
impacts  of  alternative  management 
strategies  which  will  be  described  in  the 
General  Management  Plan  for  Marsh- 
Billings  NHP.  A  range  of  alternatives 
will  be  formulated  for  natural  and 
cultural  resource  protection,  visitor  use 
and  inJerpretation,  facilities 
development,  and  operations. 

The  NTS  will  hold  a  series  of 
community  meetings  throughout  the 
spring  of  1994,  which  will  serve  as 
public  scoping  for  the  GMP/EIS.  The 
meetings,  which  will  be  announced 
through  various  local  media  will  be  held 


at  various  locations  throughout  the 
community.  Additionally,  the  NPS  will 
issue  a  community  sur\'ey  in  May  1994. 
The  purpose  of  these  meetings  and  the 
survey  is  to  obtain  both  written  and 
verbal  comments  concerning  the  future 
development  of  Marsh-Billings  NHP. 
Those  persons  who  wish  to  comment 
verbally  or  in  writing,  who  wish  to 
participate  in  a  small  group  meeting,  or 
to  complete  a  questionnaire  should 
contact  Marjorie  Smith,  Plarming  Team 
Captain.  North  Atlantic  Region. 
National  Park  Service.  15  State  Street, 
Boston.  Massachusetts  02109-3572.  or 
telephone  (617)  223-5133. 

Tne  draft  GMP/EIS  is  expected  to  be 
completed  and  available  for  public 
review  in  1995.  After  public  and 
interagency  review  of  the  draff 
document,  comments  will  be 
considered,  and  a  final  EIS  and  Record 
of  Decision  will  be  prepared. 

The  responsible  official  is  Mane  Rust. 
Regional  Director.  North  Atlantic 
Region.  National  Park  Service,  15  State 
Street,  Boston.  MA  02109-3572. 

Dated:  April  29.  1994. 
John  C.  Reed, 
Deputy  Regional  Director. 
IFR  Doc.  94-10879  Filed  5-5-94;  8:45  am) 
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Weir  Farm  National  Historic  Site, 
Wilton  and  Ridgefield,  CT;  Draft 
General  Management  Plan/ 
Environmental  Impact  Statement; 
Availability  and  Public  Comment 
Period 

In  accordance  with  the  National 
Environmental  Policy  Act  (Pub.  L.  91- 
190)  the  National  Park  Service  (NPS) 
announces  that  the  Weir  Farm  National 
Historic  Site  Draft  General  Management 
Plan  and  Environmental  Impact 
Statement  will  be  available  for  public 
review  and  comment  from  May  16  to 
July  18,  1994. 

The  draff  document  presents  three 
alternatives  for  managing  the  site  and 
addressing  planning  issues,  including 
resource  preservation  and  provision  of 
visitor  ser\'ices.  Once  approved,  the 
final  plan  will  guide  the  management  of 
the  site  for  fifteen  to  twenty  years. 

During  the  sixty-day  comment  period, 
interested  persons  may  review  the 
document  and  provide  written 
comments  to  the  Superintendent.  Weir 
Farm  National  Historic  Site,  735  Nod 
Hill  Road,  Wilton.  CT  06897. 

The  NPS  will  distribute  a  summary  of 
the  draft  plan  to  the  site's  mailing  list, 
interested  individuals  and  institutions. 
The  NPS  will  then  distribute  a  complete 
version  of  the  draft  to  federal,  state, 
regional,  and  local  agencies.  Both 
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Cap  Cod  National  Seashore,  South 
Wellfleet,  MA;  Cape  Cod  National 
Seashore  Advisory  Commission; 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Fedeoal  Advisory  Committee 
Act  (Pub.  L.  93-463.  86  Stat.  770,  5 
U.S.C.  app  1,  Section  10).  that  a  meeting 
of  the  Cape  Cold  National  Seashore 
Advisory  Commission  will  be  held  on 
Friday,  May  20, 1994. 

The  Commission  was  reestablished 
pursuant  to  Public  Law  99-349, 
.Amendment  24.  The  purpose  of  the 
Commission  is  to  consult  with  the 
Secretary  of  th.B  Interior,  his  designee, 
with  respect  to  matters  relating  to  the 
development  of  the  Cape  Cod  National 
Seashore,  and  with  respect  to  carr>'ing 
out  the  provisions  of  section  4  and  5  of 
the  Act  establishing  the  Seashore. 

The  Commission  members  will  meet 
at  1  p.m.  at  Park  Headquarters,  Marconi 
Station  for  their  regular  business 
meeting  which  will  be  held  for  the 
follovving  reasons: 

1  Adoption  of  Agenda 

2.  Approval  of  Minutes  of  Previous  Meeting 

3.  Reports  of  Officers 

4.  Old  Business 

5.  .Superintendent's  Report 

6.  GMP  subcomrtiittee  recommendations 

7.  Dune  shack  leasing 

8.  Transportation 

9.  New  Businesis 

10.  Agenda  for  next  meeting 

11.  Date  for  next  meeting 

12.  Corrununications/Public  Comment 

13.  Adjournment 

The  meeting  is  open  to  tlie  public.  It 
is  expected  that  15  persons  will  be  able 
to  attend  the  meeting  in  addition  to  the 
Commission  members. 

Interested  persons  m.ay  make  oral/ 
wrritten  presentations  to  the  Commission 
during  the  business  meeting  or  file 
written  statements.  Such  requests  " 
should  be  made  to  the  park 
superintendent  at  least  seven  davs  prior 
to  the  meeting.  Further  information 
concerning  the  meeting  may  be  obtained 


from  the  Superintendent,  Cape  Cod 
National  Seashore,  So.  Wellfleet.  .MA 
02663. 

^  Dated.  April  29,  1994. 
)ohn  C  Reed, 

Deputy  Regional  Director. 

[FR  Doc.  9.4-10881  Filed  5-S-94;  8:45  ami 
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Gates  Of  Arctic  National  Park 
Subsistence  Resource  Commission; 
Meeting 

action:  Subsistence  Resource 
Commission  meeting. 


SUMMARY;  The  Superintendent  of  Gatfts 
of  the  Arctic  National  Park  and  the 
Chairpersonof  the  Subsistence  Resource 
Commission  for  Gates  of  the  .Arctic 
National  Park  announce  a  forthcoming 
meeting  of  the  Gates  of  the  Arctic 
National  Park  Subsistence  Resource 
Commission. 

The  following  agenda  items  will  be 
discussed: 

(1)  Call  to  order. 

(2)  Roll  call. 

(3)  Approval  of  summary  of  minutes. 

(4)  Review  agenda. 

(5)  Superintendent's  introductions  and 

review  of  SRC  function  and  purpose. 

(6)  Superintendent's  Management  Reports. 

(7)  Public  and  other  agency  comments. 

(8)  Old  business: 

(a)  Review  Resource  Management  Plan. 

(b)  Review  letter  on  Federal  Region  10 
bounda.-y. 

(9)  Set  time  and  date  of  next  meeting 

(10)  Adjournment. 

DATES:  The  meeting  will  be  held  on 
Tuesday  and  Wednesday,  May  10  and 
11,  1994.  The  meeting  will  begin  at  8:30 
a.m.  and  conclude  around  5  p.m.  each 
day. 

LOCATION:  The  meeting  will  be  held  at 
Sophie's  Station  Hotel  in  Fairbanks, 
Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  P.  Martin.  Superintendent,  PO 
Box  74680,  Fairbanks,  Alaska  99707. 
Phone (907)  456-0281. 

SUPPLEMENTARY  INFORMATION:  The 
Subsistence  Resource  Commissions  are 
authorize(J  under  Title  VIII,  Section  808, 
of  the  Alaska  National  Interest  Lands 
Consen,'ation  Act,  Public  Law  96-487, 
and  operate  in  accordance  with  the 
provisions  of  of  the  Federal  Advisory 
Committees  Act. 
Paul  R.  Anderson, 
Deputy  Regional  Director. 
|FR  Doc.  94-10875  Filed  5-5-94:  8.45  am) 
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Golden  Gate  National  Recreation  Area 
and  Point  Reyes  National  Seashore 
Advisory  Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advison,'  Committee 
Act  that  a  meeting  of  the  Golden  Gate 
National  Recreation  Area  and  Point 
Reyes  .National  Seashore  Advisory 
Commission  will  be  held  at  1:30  p.m. 
(PDT)  on  Saturday,  May  14,  1994,  at  the 
Dance  Palace,  corner  of  5th  and  B 
Streets,  Point  Reyes  Station,  California 
to  hear  p.-esentations  on  issues  related 
to  management  of  the  Point  Reyes 
National  Seashore  and  adjoining  Golden 
Gate  National  Recreation  lands. 

The  .Advisory  Commission  was 
established  by  Public  Law  92-589  to 
provide  for  the  free  exchange  of  ideas 
between  the  National  Park  Service  and 
the  public  and  to  facilitate  the 
solicitation  of  advice  or  other  counsel 
from  members  of  the  public  on 
problems  pertinent  to  the  .National  Park 
Service  systems  in  Marin,  San  Francisco 
and  San  Mateo  Counties.  Members  of 
the  Commission  are  as  follov,  s: 
Mr.  Richard  Bartke,  Chairman 
Ms.  Amy  Meyer.  Vice  Chair  — " 

Mr.  Ernest  Ayala 
Dr.  Howard  Cogswell 
Brig.  Gen.  John  Crowley,  US.^  (ret) 
.Mr.  Margot  Patterson  Doss 
Mr.  Neil  D.  Eisenberg 
Mr.  Jerr}'  Friedman 
Mr.  Steve  leong 
Ms.  Daphne  Greene 
Ms.  Gimmy  Park  Li 
Mr.  Gar\'  Pinkston 
.Mr.  Merritt  Robinson 
Mr.  R.  H.  Sciaroni 
Mr.  John  J.  Spring 
Dr.  Edgar  Waybum 
Mr.  Joseph  Willia.ms 
Mr.  Mel  Lane 

Included  on  the  agenda  for  this  public 
meeting  will  be: 

1.  Point  Reyes  issues. 

A.  National  Parks  Week  (May  15-21). 

B.  International  Migratory  Bird  Dav. 

C.  Report  on  Range  Conditions. 

D.  Report  on  Proposed  Environmental 
Education  Center  .Ajinex  and  the 
Completion  of  Bull  Point  and  Estero 
Trailheads. 

E.  Report  on  Preliminary  Plan  for 
Revamping  Bear  Valley  Trailhead 
Parking  Area  and  Replacing  South 
Beach  Restroom. 

2.  GGNRA  issues:  Presentation  of  Staff 

Report  on  Giacomini  Wetlands 
Restoration  Feasibility  Study. 
Public  officials  are  invited  to  express 
their  views  in  person  at  the  May  14 
public  meeting.  This  meeting  will  be 
recorded  for  documentation  and 
transcribed  for  dissemination.  Minutes 
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of  the  meeting  will  be  available  to  the 
public  after  approval  of  the  full 
Advisory  Commission.  A  transcript  for 
this  meeting  will  be  available  after  June 
3, 1994.  For  copies  of  the  minutes 
contact  the  Office  of  the  Staff  Assistant. 
Colden  Gate  National  Recreation  Area. 
Building  201.  Fort  Mason,  San 
Francisco.  California  94123. 

Datfd:  April  28.  1994. 
Stanley  T.  Albright, 

Regional  Director.  Westvrn  Region. 

(KR  Doc.  94-10875  Filtd  5-5-94;  8:45  am) 

BILLING  CODE  4310-70-P 


Sudbury,  Assabet  and  Concord  Rivers 
Wild  and  Scenic  Study,  MA;  Sudbury, 
Assatjet  and  Concord  Rivers  Study 
Committee;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463.  86  Stat.  770,  5 
U.S.C.  App.  1  sec.  10),  that  there  will  be 
a  meeting  of  the  Sudbury,  Assabet  and 
Concord  Rivers  Study  Committee  on 
Thursday,  May  26. 1994. 

The  Committee  was  established 
pursuant  to  Public  Law  101-628.  The 
purpose  of  the  Committee  is  to  consult 
with  the  Secretary  of  the  Interior  and  to 
advise  the  Secretary  in  conducting  the 
study  of  the  Sudbury.  Assabet  and 
Concord  River  segments  specified  in 
section  5(a)(110)  of  the  Wild  and  Scenic 
Rivers  Act.  The  Committee  shall  also 
advise  the  Secretar)'  concerning 
management  alternatives,  should  some 
or  all  of  the  river  segments  studied  be 
found  eligible  for  inclusion  in  the 
National  Wild  and  Scenic  Rivers 
System. 

The  meeting  will  be  held  at  7:30  p.m. 
at  the  Great  Meadows  National  Wildlife 
Refuge  Headquarters  (GMNWR).  in 
Sudbury,  MA.  Driving  directions  are  as 
follows:  From  south — take  Rte.  27  to 
Water  Row  in  Sudbury,  turn  right  at  end 
on  to  Lincoln  Road,  left  on  Weir  Hill 
Road,  follow  signs  to  GMNWR 
Headquarters.  From  north — from 
Concord  Road,  tiu-n  left  on  Lincoln  Road 
in  Sudbury,  left  on  Weir  Hill  Road, 
follow  signs  for  GMNWR  Headquarters. 
Or,  take  Rte.  126  north  or  south  to 
Sherman's  Bridge  Road,  cross  Sudbury 
River,  turn  right  on  Weir  Hill  Rd. 

The  agenda  for  the  meeting  will  be: 

I.  Welcome  and  introductions,  approval 

of  minutes  from  3/24/94  meeting. 

II.  Brief  questions  and  comments  from 

public. 

III.  Brief  Water  Resources  and  Public 

Participation  Subcommittee 
Reports. 
A.  Water  Resources  Subcommittee: 
Water  Resources  Study. 


B.  Public  Participation  Subcommittee; 
June  Event. 

IV.  Issues  of  Local  Concern. 

V.  Opportunity  for  public  questions  and 

comments. 

VI.  Other  Business. 

A.  Next  meeting  dates  and  locations. 

Interested  persons  may  make  oral/ 
wTitten  presentations  to  the  Committee 
during  the  business  meeting  or  file 
written  statements.  Further  information 
concerning  the  meeting  may  be  obtained 
from  Cassie  Thomas,  Planner,  National 
Park  Service,  15  State  Street.  Boston. 
MA  02109  or  call  (617)  223-5014. 

Dated:  April  29.  1994. 
John  C.  Reed, 

Acting  Regional  Director. 

IFR  Doc.  94-10682  Filed  5-5-94;  8;45  ami 
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Bureau  of  Reclamation 

Quarterly  Status  Tabulation  of  Water 
Service  and  Repayment  Contract 
Negotiations 

agency:  Bureau  of  Reclamation, 

Interior. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of 
proposed  contractual  actions  pending 
through  December  31, 1994,  and 
contract  actions  that  have  been 
completed  or  discontinued  since  the  last 
publication  of  this  notice  on  January  21, 
1994.  From  the  date  of  this  pubhcation, 
future  quarterly  notices  will  be  limited 
to  modified,  new,  completed  or 
discontinued  contract  actions.  This 
annual  notice  should  be  used  as  a  point 
of  reference  to  identify  changes  in  future 
notices.  This  notice  is  one  of  a  variety 
of  means  being  used  to  inform  the 
public  about  proposed  contractual 
actions  for  capital  recovery  and 
management  of  project  resources  and 
facilities.  Additional  Bureau  of 
Reclamation  (Reclamation) 
announcements  of  individual  contract 
actions  may  be  published  in  the  Federal 
Register  and  in  newspapers  of  general 
circulation  in  the  areas  determined  by 
the  Reclamation  to  be  affected  by  the 
proposed  action.  Announcements  may 
be  in  the  form  of  news  releases,  legal 
notices,  official  letters,  memorandums, 
or  other  forms  of  written  material. 
Meetings,  workshops,  and/or  hearings 
may  also  be  used,  as  appropriate,  to 
provide  local  publicity.  These  public 
participation  procedures  do  not  apply  to 
proposed  contracts  for  the  sale  of 
surplus  or  interim  irrigation  water  for  a 
term  of  1  year  or  less.  Either  of  the 
contracting  parties  may  invite  the  public 
to  observe  any  contract  proceedings.  All 


public  participation  procedures  will  be 
coordinated  with  those  involved  in 
complying  with  the  National 
Environmental  PoHcy  Act. 
ADDRESSES:  The  identity  of  the 
approving  officer  and  other  information 
pertaining  to  a  specific  contract 
proposal  may  be  obtained  by  calling  or 
writing  the  appropriate  regional  office  at 
the  address  and  telephone  number  given 
for  each  region  in  the  supplementary 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  L.  Kenney.  Acting  Chief, 
Contracts  and  Repayment  Division, 
Bureau  of  Reclamation,  1849  C  Street 
NW.,  Washington,  DC  20240;  telephone 
202-208-3014. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  226  of  the  Reclamation 
Reform  Act  of  1982  (96  Stat.  1273)  and 
43  CFR  426.20  of  the  rules  and 
regulations  published  in  52  FR  11954, 
April  13. 1987,  Reclamation  will 
publish  notice  of  proposed  or 
amendatory  contract  actions  for  any 
contract  for  the  deliver>'  of  project  water 
for  authorized  uses  in  newspapers  of 
general  circulation  in  the  affected  area 
at  least  60  days  prior  to  contract 
execution.  Pursuant  to  the  "Final 
Revised  Public  Participation 
Procediu^s"  for  water  resource-related 
contract  negotiations,  published  in  47 
FR  7763.  February  22.  1982,  a  tabulation 
is  provided  below  of  all  proposed 
contractual  actions  in  each  of  the  five 
Reclamation  regions.  Each  proposed 
action  listed  is,  or  is  expected  to  be.  in 
some  stage  of  the  contract  negotiation 
process  in  1994.  When  contract 
negotiations  are  completed,  and  prior  to 
execution,  each  proposed  contract  form 
must  be  approved  by  the  Secretary,  or 
pursuant  to  delegated  or  rodelegated 
authority,  the  Commissioner  of 
Reclamation  or  one  of  the  Regional 
Directors.  In  some  instances, 
congressional  review  and  approval  of  a 
report,  water  rate,  or  other  terms  and 
conditions  of  the  contract  may  be 
involved. 

Public  participation  in  and  receipt  of 
comments  on  contract  proposals  will  be 
facilitated  by  adherence  to  the  following 
procedures: 

1.  Only  persons  authorized  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a    , 
specific  contract  proposal. 

2.  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  those 
parties  that  have  made  a  timely  written 
request  for  such  notice  to  the 
appropriate  regional  or  project  office  of 
Reclamation. 

3.  Written  correspondence  regarding 
proposed  contracts  may  be  made 
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nvailable  to  the  general  public  pursuant 
to  the  terms  and  procedures  of  the 
Freedom  of  Infiunnation  Act  (80  Stat. 
383),  as  amended. 

4.  Written  comments  on  a  proposed 
contract  or  contract  action  must  be 
submitted  to  the  appropriate 
Reclamation  ofScials  at  the  locations 
and  within  the  time  limits  set  forth  in 
the  advance  public  notices. 

5.  All  WTitten  comments  received  and 
testimony  presented  at  any  public 
hearings  will  be  reviewed  and 
summarized  by  the  appropriate  regional 
office  for  use  by  the  contract  approving 
authority. 

6.  Copies  of  specific  proposed 
contracts  may  be  obtained  from  the 
appropriate  Regional  Director  or  his 
designated  pubUc  contact  as  they 
become  available  for  review  and 
comment. 

7.  In  the  event  modifications  are  made 
in  the  form  of  a  proposed  contract,  the 
appropriate  Regional  Director  shall 
determine  whether  republication  of  the 
notice  and/or  eortension  of  the  comment 
period  is  necessary. 

Factors  considered  in  making  such  a 
determination  shall  include,  but  are  not 
limited  to:  (i)  The  significance  of  the 
modification,  and  (ii)  the  degree  of 
public  interest  which  has  been 
expressed  over  the  course  of  the 
negotiations.  As  a  minimum,  the 
Regional  Director  shall  furnish  revised 
contracts  to  allparties  who  requested 
the  contract  in  response  to  the  initial 
public  notice.  I  \ 

Acron>Tn  Definitions  Used  Herein 

(BCP)    Boulder  Canyon  Project 

(CAP)    Cential  Arizona  Project 

(CUP)    Central  Utah  Project 

(CVP)    Central  Valley  Project 

(CRSP)    Colorado  River  Storage  Project 

(D&MC)    Drainage  and  Minor  Construction 

(FR)     Federal  Re^ster 

(IDD)    Irrigation  and  Drainage  District 

(ID)    Irrigation  District 

(M&I)    Municipaland  Industrial 

(O&M)    Operation  and  Maintenance 

(P-SMBP)    Pick-Sloan  Missouri  Basin 

Program 
(Pub.  L)    Public  Law 
(R&B)    Rehabilitption  and  Betterment 
(SRPA)    Small  Reclamation  Projects  Act 
(WCUA)    Water  Conservation  and 

Utilization  Act 
(WD)    Water  District 

PACIFIC  NORTHWEST  REGION:  Bureau  of 
Reclamation,  1150  North  Curtis  Road. 
Boise.  Idaho  83706-1234,  telephone 
208-378-5342. 

1.  Cascade  Reser\oir  Water  Users, 
Boise  Project,  Idaho:  Repayment 
contracts  for  irrigation  and  M&I  water: 
19,201  acre-feet  of  stored  water  in 
Cascade  Reservoir. 

2.  Irrigation,  M&I,  and  Miscellaneous 
Water  Users;  Columbia  Basin,  Crooked 


River,  Minidoka,  Rathdrum  Prairie. 
Rogue  River  Basin,  and  Umatilla 
Projects;  Idaho,  Montana.  Oregon,  and 
Washington:  Temporary  or  interim 
repayment  and  water  service  contracts 
for  irrigation  or  M&I  use  to  provide  up 
to  10.000  acre- feet  of  water  annually  for 
terms  up  to  5  years;  long-term  contracts 
for  similar  service  for  up  to  1,000  acre- 
feet  of  water  annually. 

3.  Rogue  River  Basin  Water  Users. 
Rogue  River  Project.  Oregon:  Water 
service  contracts;  $5  per  acre-foot  or  S50 
minimum  per  annum  for  the  term  of  the 
contract. 

4.  Willamette  basin  Water  Users. 
Willamette  Basin  Project,  Oregon:  Water 
service  contracts. 

5.  American  Falls  Reser\'oir  District 
Number  2,  Burgess  Canal  Company, 
Clark  and  Edwards  Canal  and  Irrigation 
Company.  Craig-Mattson  Canal 
Company.  Danskin  Ditch  Companv. 
Enterprise  Canal  Company.  Ltd., 
Farmers  Friend  Irrigation  Company, 
Ltd.,  Lenroot  Canal  Company.  Liberty 
Park  Canal  Company.  Long  Island 
Irrigation  Company.  Parks  and 
Lewisville  Irrigation  Company,  Ltd.. 
Parson  Ditch  Company.  Peoples  Canal 
and  Irrigation  Company.  Poplar  ID, 
Rigby  Canal  and  Irrigation  Company. 
Rudy  Irrigation  Canal  Company.  Ltd.. 
Wearyrick  Ditch  Company,  allin  the 
Minidoka  Project,  Idaho;  juniper  Flat  ID. 
Wapinitia  Project,  Oregon;  Roza  ID, 
Yakima  Project,  Washington: 
Amendatory  reparaient  and  water 
service  contracts;  purpose  is  to  conform 
to  the  Reclamation  Reform  Act  of  1982 
(Pub,  L.  97-293). 

6.  City  of  Cle  Elum,  Yakima  Project. 
Washington:  Amendatory  or 
replacement  M&I  water  service  contract; 
2,200  acre-feet  (1.350  gallons  per 
minute)  annually  for  the  term  of  the 
contract. 

7.  Baker  Valley  ID,  Baker  Project. 
Oregon:  Irrigation  water  service  contract 
on  a  surplus  interruptible  basis  to  ser\'e 
up  to  13,000  acres;  sale  of  excess 
capacity  in  Mason  Reservoir  (Phillips 
Lake)  for  the  term  of  the  contract. 

8.  Willow  Creek  Water  Users,  Willow 
Creek  Project.  Oregon:  Repaj-ment  or 
water  service  contracts  for  a  total  of  up 
to  3,500  acre-feet  of  storage  space  in 
Willow  Creek  Reservoir. 

9.  Bridgeport  ID,  Chief  Joseph  Dam 
Project,  Washington:  Warren  Act 
contract  for  the  use  of  an  irrigation 
outlet  in  Chief  Joseph  Dam. 

10.  Hermiston  ID,  Umatilla  Project. 
Oregon:  Repayment  contract  for 
reimbursable  cost  of  dam  safety  repairs 
to  Cold  Springs  Dam. 

11.  Ochoco  ID  and  Various  Individual 
Spaceholders.  Crooked  River  Project, 
Oregon:  Repayment  contract  for 


reimbursable  cost  of  dam  safety  repairs 
to  Arthur  R.  Bowman  and  Ochoco 
Dams. 

12.  The  Dalles  ID,  The  Dalles'  Project. 
Oregon:  SRPA  loan  repayment  contract; 
proposed  loan  obligation  of 
approximately  S2,000,000. 

13.  State  of  Idaho.  Payette  Division  of 
the  Boise  Project,  Idaho:  Proposed 
repayment  contracts  with  the  State  of 
Idaho  for  the  sale  of  uncontracted  space 
in  Cascade  and  Deadwood  Reservoirs. 

14.  Sidney  Irrigation  Cooperative. 
Willamette  Basin  Project.  Oregon: 
Irrigation  water  service  contract  for 
approximately  2,300  acre-feet  of  water. 

15.  Douglas  County.  Milltown  Hill 
Project,  Oregon:  SRPA  loan  repayment 
contract;  proposed  loan  obligation  of 
approximately  $24.5  million  and  grant 
of  approximately  S5.8  million. 

16.  Mitigation,  Inc.,  Palisades/Ririe 
Projects.  Idaho:  Contract  for  storage 
space  in  Palisades  and  Ririe  Reservoirs 
(18,980  and  80,500  acre-feet, 
respectively)  pursuant  to  section  5(a)  of 
the  Fort  Hall  Indian  Water  Rights  Act  of 
1990. 

17.  U.S.  Fish  and  Wildlife  Service. 
Boise  Project.  Idaho:  Irrigation  water 
service  contract  for  the  use  of 
approximately  200  acre-feet  of  storage 
space  annually  in  Anderson  Ranch 
Reservoir.  Water  to  be  used  on  crops  for 
wildlife  mitigation  purposes. 

18.  City  of  Madras,  Deschutes  Project. 
Oregon:  Renewal  or  replacement  of 
municipal  water  service  contract  for 
approximately  125  acre-feet  annually 
from  the  project  water  supply. 

19.  Willamette  Basin  water  users. 
Willamette  Basin  Project.  Oregon:  Add 
language  to  water  service  contract  to 
provide  for  periodic  reviews,  with 
adjustments  if  necessary  to  mitigate  for 
impacts  to  natural  resources. 

20.  Willamette  Basin  water  users. 
Willamette  Basin  Project.  Oregon:  Two 
water  service  contracts  for  the  exchange 
of  up  to  225  acre-feet  of  water  for 
diversion  above  project  reservoirs. 

21.  Lewiston  Orchards  ID,  Lewiston 
Orchards  Project,  Idaho:  Repayment 
contract  for  reimbursable  cost  of  dam 
safety  repairs  to  Reservoir  "A." 

22.  North  Unit  ID,  Deschutes  Project. 
Oregon:  RepajTnent  contract  for 
reimbursable  cost  of  dam  safety  repairs 
to  Wickiup»Dam. 

No  contract  actions  have  been 
completed  or  discontinued  in  the 
Pacific  Northwest  Region  since  this 
notice  was  last  published  on  January  21. 
1994. 

MID-PACIFIC  REGION:  Bureau  of 
Reclamation,  2800  Cottage  Way. 
Sacramento,  California  95825-1098, 
telephone  916-978-5030. 
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1.  Tuoluinne  Utility  District  (fonnerly 
Tuolumne  Regional  WD).  CVP. 
California:  Water  service  contract  for  up 
to  9,000  acre-feet  from  New  Melones 
Reservoir. 

2.  Irrigation  water  districts,  individual 
irrigators,  M&I  and  miscellaneous  water 
users,  California,  Oregon,  and  Nevada: 
Temporary  (interim)  water  service 
contracts  for  available  project  water  for 
irrigation,  M&I,  or  fish  and  wildlife 
purposes  providing  up  to  10.000  acre- 
feet  of  water  annually  for  terms  up  to  5 
years;  temporary  Warren  Act  contracts 
for  use  of  project  facilities  for  terms  up 
to  1  year;  long-term  contracts  for  similar 
service  for  up  to  1,000  acre- feet 
armually.  Note.  Copies  of  the  standard 
forms  of  temporary  water  service 
contracts  for  the  various  types  of  service 
are  available  upon  written  request  from 
the  Regional  Director  at  the  address 
shown  above. 

3.  Contractors  from  the  American 
River  Division,  Buchanan  Division. 
Cross  Valley  Canal,  Delta  Division, 
Friant  Division,  Hidden  Division. 
Sacramento  River  Division,  Shasta 
Division,  and  Trinity  River  Division. 
CVP.  California:  Renewal  of  existing 
long-term  water  senice  contracts  with 
contractors  whose  contracts  expire  in 
December  1994  and  1995;  water 
quantifies  in  existing  contracts  range 
from  400  to  175.440  acre-feet.  These 
contract  actions  will  be  accomplished 
through  interim  renewal  contracts 
pursuant  to  Pub.  L.  102-575. 

4.  Contra  Costa  WD,  CVT,  California: 
Amendatory  water  service  contract  to 
add  the  operation  of  the  Los  Vaqueros 
Project,  including  an  additional  point  of 
delivery;  the  amendment  will  also 
conform  the  contract  to  current 
Reclamation  policies,  including  the 
water  ratesetting  policy,  and  Pub.  L. 
102-575. 

5.  Redwood  Valley  County  \VD, 
SRPA,  California:  District  is  considering 
restructuring  the  repayment  schedule 
pursuant  to  Pub.  L.  100-516  or 
prepaying  the  loan  at  a  discounted  rate 
pursuant  to  Pub.  L.  102-575. 

6.  Truckee  Carson  ID,  Newlands 
Project,  Nevada;  New  repayment 
contract  for  the  unpaid  construction 
cost  repayment  obhgation  from  the 
original  contract  which  was  terminated 
on  August  17,  1983,  by  the  U.S.  district 
Court  in  Nevada. 

7.  San  Louis  WD,  CVP.  California: 
Amendatory  water  service  contract  to 
provide  that  the  District  pay  full  O&M 
rate  for  all  deliveries  resulting  from  the 
Azhderian  Pumping  Plant  enlargement 
and  the  cost  of  service  rate  for  such 
deliveries  begiiming  in  1996  and  each 
year  thereafter. 


8.  City  of  Redding,  CVP,  California: 
Amendment  to  Contract  No.  14-06- 
20O-5272A  to  add  a  point  of  diversion 
at  the  turnout.  Spring  Creek  Power 
Conduit,  to  facilitate  proposed  water 
treatment  plant  for  Buckeye  service 
area.  This  amendment  will  also  conform 
the  contract  to  current  Reclamation 
policies,  including  the  water  ratesetting 
policy,  and  Pub.  L.  102-575. 

9.  Century  Ranch  Water  Company, 
Inc.,  C\'P,  California:  Long-term 
exchange  contract  for  M&I.  less  than  100 
acre-feet;  Stony  Creek  Watershed  above 
Black  Butte  Dam. 

10.  State  of  Cahfomia,  Department  of 
Forestry,  CVP.  California:  Water  right 
exchange  agreement,  less  than  100  acre- 
feet,  above  Black  Butte  Dam. 

11.  San  Luis  WD.  CVP.  California: 
Amendment  to  Contract  No.  14-06- 
200-7773A  to  include  assigned  lands 
and  allocated  share  of  CVT  water  supply 
to  San  Luis  WD  from  Romero  WD. 

12.  Romero  WD.  CVT.  California: 
Amendment  to  Contract  No.  14-06- 
200-7758  to  assign  lands  and  allocated 
share  of  CVT  water  supply  to  San  Luis 
WD. 

13.  Sacramento  River  water  rights 
settlement  contractors,  CVP,  California: 
Contract  amendment  for  assignment 
under  voluntary  land  ownership 
transfers  to  provide  for  the  current  CVT 
water  rates  and  update  standard 
contract  articles. 

14.  Sierra  Pacific  Power  Company, 
Pyramid  Lake  Tribe,  Washoe  County 
VVater  Conservation  District;  Washoe 
and  Truckee-Storage  Projects;  Nevada 
and  California:  Interim  storage  contract, 
authorized  under  Pub.  L.  101-618,  and 
the  provision  of  the  Warren  Act  as 
supplemented  by  the  Reclamation  States 
Emergency  Drought  Act  to  convey  and/ 
or  store  non-project  water  in  Stampede 
Reservoir  and  in  Boca  Reservoir. 

15.  Naval  Air  Station  and  Truckee 
Carson  ID,  Newlands  Project.  Nevada: 
Amend  water  service  Agreement  No. 
14-06-400-1024  for  the  use  of  project 
water  on  Naval  Air  .Station  land. 

16.  Del  Puerto  WD.  CVP.  California: 
Amend  water  service  Contract  No.  14- 
06-200-922  to  include  M&I  use. 

17.  El  Dorado  County  Water  Agency. 
San  Juan  Suburban  WD.  and 
Sacramento  County  Water  Agency.  CVT. 
California:  M&I  water  service  contract  to 
supplement  existing  water  supply: 
15,000  acre- feet  for  El  Dorado  County 
Water  Agency,  13.000  acre-feet  for  San 
Juan  Suburban  WD,  and  22,000  acre-feet 
for  Sacramento  County  Water  Agency, 
authorized  by  Pub.  L.  101-514. 

18.  Non-Federal  entity,  CVT, 
Cahfomia:  Cost-sharing  agreement  with 
a  yet  to  be  determined  non-Federal 


entity  for  the  Folsom  Dam  and  Reser\c;r 
reoperation. 

19.  Central  Coast  Water  Authority, 
Cachuma  Project,  California:  Long-tenn 
Warren  Act  contract  for  use  of  Cachums 
Project  facilities  when  excess  capacity 
exists.  Approximatfly  13,750  acre  feet 
of  water  per  year  from  the  California 
State  VVater  Project  will  be  made 
available  under  a  Warren  Act  contract  to 
utf;rs  along  the  South  Coast  of 
Cahfomia. 

20.  California  Department  of  Fish  and 
Game.  CVT.  California:  Renewal  of 
existing  long-term  agreement  for 
furnishing  water  for  fish  hatchery 
purposes. 

21.  Widnm  WD.  CVT,  California: 
Amend  water  service  Contract  No.  14- 
06-200-8018  to  include  M&l  use, 
conform  to  Pub.  L.  102-575  and  assign 
water  supply  to  City  of  Tracy. 

22.  Gateway  WD.  CVP,  California: 
Combine  by  assignment  twelve  Delta- 
Mendota  Canal  v.ater  service  contracts 
into  1-entity  to  be  renamed  Gateway  WD 
for  administrative  and  operation 
purposes. 

23.  U.S.  Fish  and  Wildlife  Service. 
California  Department  of  Fish  and 
Game,  Grassland  WD;  CVP;  California: 
Water  service  contracts  to  provide  Level 
II  water  supplies  for  refuges  within  the 
CVT  pursuant  to  Pub.  L.  102-5/5; 
exchange  agreements  and  wheeling 
contracts  to  deliver  some  of  the 
increased  refuge  water  supplies; 
quantity  to  be  contracted  for  is 
approximately  450,000  acre-feet. 

24.  Monterey  County  Water  Resources 
Agency,  Castroville  Irrigation  Water 
Supply  Project,  SRPA,  California:  Loan 
repayment  contract  in  the  amount  of 
$32,600,000  to  construct  an  irrigation 
distribution  system  to  reduce  sea  water 
intnision  in  the  ground  water  aquifers. 

25.  Monterey  Regional  Water 
Pollution  Control  Agency.  Water 
Reclamation  Facility  for  Crop  Irrigation 
Project.  SRPA,  California:  Loan 
repayment  contract  in  the  amount  of 
$20,544,400  to  reduce  sea  water 
intrusion  in  the  ground  water  aquifers. 

26.  State  of  California,  CVT. 
California:  Cost  sharing  agreement  with 
State  of  California  pursuant  to  CVT 
Improvement  Act  (Pub.  L.  102-575). 
The  cost  sharing  agreement  with  the 
State  will  provide  for  the  general 
principles  and  administration  of  cost 
sharing  for  and  implementation  of 
specific  restoration  actions  identified  in 
Pub.  L.  102-575. 

27.  Santa  Barbara  County  Water 
Agency,  Cachuma  Project,  California: 
Renewal  of  existing  long-term  water 
service  contract  which  expires  May  14. 
1995;  water  quantity  in  existing  contract 
32,000  acre-feet. 
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28.  United  VVeter  Conservation 
District.  SRPA.  California:  District  can 
prepay  the  loan  at  a  discounted  rate 
pursuant  to  Pub.  L.  102-575. 

29.  San  Juan  Suburban  WD  and  Qic 
Place  County  Water  Agency,  CVP. 
California:  Renewal  of  existing  long- 
term  wheeling  contract  allowing  the 
Agency  to  use  CVP  facilities  to  deliver 
its  water  to  the  District  for  use  on 
District  land  within  Placer  County. 

30.  Mountain  Gate  Community 
Services  District.  CVP.  California: 
Amendment  of  existing  long-term  water 
service  contract 'to  include  right  to 
renew.  This  amendment  will  also  • 
conform  the  contract  to  current 
Reclamation  law,  including  Pub.  L.  102- 
575. 

The  following  contract  actions  have 
been  completed  or  discontinued  in  the 
Mid-Pacific  Region  since  this  notice  was 
last  published  on  January  21,  1994; 

1.  Proposed  Action:  Madera  Irrigation 
District  (ID).  Hidden  Division,  Central 
Valley  (CVT).  California:  Renewal  of 
existing  water  service  contract  fur 
24.000  acre-feet  jof  water  which  expires 
February  28.  190*.  This  contract  action 
will  be  accomplished  through  interim 
contracts  pursuant  to  Pub.L.  102-575. 
ACTION:  Interim  contract  executed  on 
Februar>'  28. 1994,  Contract  No.  14-06- 
200-40201R.  Long-term  contract  remains 
to  be  completed. 

2.  Proposed  Atrtion:  Chowchilla  Water 
Districi.  Buchanan  Division,  CVP. 
Cahfornia:  Renewal  of  existing  water 
service  contract  for  24,000  acre-feet  of 
water  which  expires  February  28, 1994. 
This  contract  action  will  be 
accomplished  through  interim  contracts 
to  Pub.  L.  102-575.  ACTION;  Interim 
contract  executed  on  February  23, 1994. 
Contract  No.  14-^6-200-3844IR.  l^ng- 
term  contract  remains  to  be  completed. 

3.  Proposed  Action:  U.S.  Department 
of  Veterans  Affairs,  CVP,  California; 
Long-term  contract,  for  M&I  water 
purposes  in  support  of  the  new  San 
Joaquin  Valley  National  Cemetery  near 
Santa  Nelia.  California.  ACTION: 
Contract  executed  January  1.  1993, 
Contract  No.  3-0|7-20-VVil24. 

4.  Proposed  Action:  IDs  and  similar 
V.  ater  user  entities,  CVT,  California: 
Amendatory  water  service  contracts,  to 
change  the  definition  of  "year"  to 
confonn  to  the  standard  CVT  water  year 
of  March  1  through  the  end  of  February. 
.\CTION:  All  applicable  contracts  have 
been  amended. 

5.  Proposed  Action:  Pershing  County 
Water  Conservation  District,  Humboldt 
Project,  Nevada:  Safety  of  Dams 
Repayment  contiiact  for  modification  of 
Rye  Patch  Dam;  reimbursable  obligation 
of  the  District  approximately 

SI  .050.000.  ACT  ON:  Districi  not 


interested  in  modification  to  dam  as  it 
is  presently  envisioned. 

6.  Proposed  Action:  Shasta  Dam  Area 
Public  Utility  District.  CVP,  California: 
Renewal  of  existing  temporary  contract 
which  expires  February  28. 1994;  water 
quantity  in  contract  is  2,750  acre-feet. 
This  contract  action  will  be 
accomplished  through  interim  contracts 
pursuant  to  Pub.  L.  102-575.  ACTION: 
Contract  executed  March  1,  1994, 
Contract  No.  4-07-20-W1134. 
Contractor  also  changed  name  to  the 
City  of  Shasta  Lake. 

LOWER  COLORADO  REGION;  Bureau  of 
Reclamation.  P.O.  Box  61470  (Nevada 
Highway  and  Park  Street),  Boulder  City, 
Nevada  89006-1470.  telephone  702- 
293-8536. 

1.  Agricuhural  and  M&I  water  users. 
CAP,  Arizona:  Water  service 
subcontracts  for  percentages  of  available 
supply  reallocated  in  1992  for  irrigation 
entities  and  up  to  640.000  acre-feet  per 
year  allocated  in  1983  for  M&I  use. 

2.  Milton  and  Jean  Phillips.  Kenneth 
or  Ann  Easterday,  Robert  E.  Harp. 
Cameron  Brothers  Construction  Co.. 
Ogram  Farms,  Bruce  Church,  Inc.. 
Stephen  Sturges,  Sunkist  Growers.  Inc.. 
Clayton  Fanns.  BCP.  Arizona:  Water 
service  contracts,  as  recommended  by 
Arizona  DepartmeiTt  of  Water  Resources, 
with  agricultural  entities  located  near 
the  Colorado  River  for  up  to  an 
additional  15.557  acre-feet  per  year 
total. 

3.  Arizona  State  Land  Department. 
State  of  Arizona.  BCP.  Arizona:  Contract 
for  6.607^cre-feet  per  year  of  Colorado 
River  water  for  agricultural  use  and 
related  purposes  on  State-owned  land. 
This  contract  action  reflects  an  increase 
in  a  prior  contract  recommendation  in 
the  amount  of  6,292  acre-feet  per  year. 

4.  Armon  Curtis,  Arfin  Dulin,  Jacy 
Rayner,  Glen  Curtis.  Jamar  Produce 
Corporation,  and  Ansel  T.  Hall.  BCP. 
Arizona;  Water  service  contracts; 
purpose  is  to  amend  their  contracts  to 
exempt  them  from  the  Reclamation 
Reform  Act  of  1982  (Pub.  L.  97-293). 

5.  Indian  and  non-Indian  agricultural 
and  M&I  water  users.  CAP.  Arizona: 
New  and  amendatory  contracts  for 
repayment  of  Federal  expenditures  for 
construction  of  distribution  systems. 

6.  Cibola  Valley  IDD.  BCP,  Arizona: 
Cibola  Valley  IDD  is  looking  at  the 
possibility  of  transferring,  leasing, 
selling,  or  banking  its  entitlement  of 
22,560  acre-feet,  for  use  in  Arizona, 
California,  and  Nevada. 

7.  Ft.  Vuma  Indian  Reservation 
(Quechan  Indian  Reservation),  Yuma 
Project,  Arizona  and  California:  Surplus" 
water  contract  to  receive  Colorado  River 
water  in  the  States  of  Arizona  and 


Cahfornia.  The  contract  may  include 
surplus  and  unused  apportionment 
entitlements  (51.616  acre-feet  or  7.743 
acres,  whichever  is  less)  and  wheeling 
arrangements  with  Bard  ID. 

8.  Imperial  ID,  Lower  Colorado  Water 
Supply  Project.  California;  Contract 
providing  for  administration,  operation, 
maintenance,  and  replacement  of  the 
project  well  field. 

9.  Lower  Colorado  Water  Supply 
Project.  California:  Water  service  and 
repayment  contracts  with 
nonagricultural  users  in  California 
adjacent  to  the  Colorado  River  for  an 
aggregate  consumptive  use  of  up  to 
10.000  acre-feet  of  Colorado  River  water 
per  year  in  exchange  for  an  equivalent 
amount  of  water  to  be  pumped  into  tlie 
All-American  Canal  from  a  well  field  to 
be  constructed  adjacent  to  the  canal. 

10.  County  of  San  Bernardino.  San 
Sevaine  Creek  Water  Project.  SRPA. 
California;  Project  and  loan  repayment 
contracts  are  under  reformulation. 

11.  Tohono Oodham  Nation.  SRPA, 
Arizona:  Repayment  contract  for  a  S7.3 
million  loan  for  the  Schuk  Toak  District. 

12.  Bullhead  City.  Consolidated  Water 
Co..  Lake  Havasu  City.  Havasu  Water 
Co..  Quartzsile,  McAUister  Subdivision. 
City  of  Parker.  Marble  Canyon,  and 
Arizona  State  Land  Department,  BCP. 
Arizona;  Contracts  for  additional  M&I 
allocations  of  Colorado  River  water  to 
entities  located  along  the  Colorado  River 
in  Arizona  for  up  to  15,146  acre-feet  per 
year  as  recommended  by  the  Arizona 
Department  of  Water  Resources 

13.  National  Park  Service  for  Lake 
Mead  National  Recreation  Area. 
Supreme  Court  Decree  in  Arizona  v. 
California,  and  BCP  in  Arizona  and 
Nevada;  Memorandum  of 
Understanding  fordeliverv'  of  Colorado 
River  water  for  the  National  Park 
Service's  Federal  Establishment  present 
perfected  right  cf  500  acre-feet  of 
diversions  annually,  and  the  National 
Park  Service's  Federal  Establishment 
perfected  right  pursuant  to  Executive 
Order  No.  5125  (.^pril  25,  1930). 

14.  Imperial  ID/Coachella  Valley  WD 
and/or  The  Metropolitan  WD  of 
Southern  California.  BCP,  California: 
Contract  to  fund  the  Department  of  the 
Interior's  expenses  to  conserve  .■Mi- 
American  Canal  seepage  water  in 
accordance  with  Title  II  of  the  San  Luis 
Rey  Indian  Water  Rights  Settlement  Act. 
dated  November  17.  1988. 

15.  Coachella  Valley  WD  and./orThe 
Metropolitan  WD  of  Southern 
California.  BCP.  California;  Contract  to 
fund  the  Department  of  the  Interior's 
expenses  to  conserve  seepage  water 
from  the  Coachella  Branch  of  the  .Mi- 
American  Canal  in  accordance  with 
Title  II  of  the  Sen  Luis  Rey  Indian  Water 
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Rights  Settlement  Act,  dated  November 
17.  1988. 

16.  Elsinore  Valley  Municipal  WD, 
Temescal  Valley  Project,  SRPA, 
California:  Repayment  contract  for  a 
S22.3  million  loan. 

17.  Mohave  Valley  ID,  BCP,  Arizona: 
Amendment  of  current  contract  for 
additional  Colorado  River  water,  change 
in  service  areas,  diversion  points,  and 
RRA  exemption. 

18.  Miscellaneous  present  perfected 
rights  entitlement  holders,  BCP,  Arizona 
and  California:  Contracts  for 
entitlements  of  Colorado  River  water  as 
decreed  by  the  U.S.  Supreme  Court  in 
Arizona  v.  California,  as  supplemented 
or  amended,  and  as  required  by  section 
5  of  the  BCP.  Miscellaneous  present 
perfected  rights  holders  are  listed  in  the 
Arizona  v.  California  settlement. 

19.  Federal  Establishment  present 
perfected  rights  entitlement  holders: 
Individual  contracts  for  administration 
of  Colorado  River  water  entitlements  of 
the  Colorado  River,  Fort  Mojave, 
Quechan,  Chemehuevi,  and  Cocopah 
Indian  Tribes. 

20.  Yuma  County  Water  Users' 
Association,  Yuma  Project,  Arizona: 
Contract  to  enable  the  Association  to 
administer  non-irrigation  water  within 
its  service  area. 

21.  City  of  Yuma.  BCP,  Arizona: 
Amendment  to  Contract  No,  14-067-W- 
106  for  additional  points  of  diversion. 

22.  Imperial  ID  and  The  Metropolitan 
WD  of  Southern  California,  BCP, 
California:  Temporary  contract  to  store 
approximately  200.000  acre-feet  of 
water  that  is  expected  to  be  saved  over 
a  2-year  period  under  a  test  water 
savings  program  that  involves  land 
fallowing  and  a  modified  irrigation  plan 
for  alfalfa. 

23.  Crystal  Beach  Water  Conservation 
District,  BCP,  Arizona:  Contract  for 
delivery  of  132  acre- feet  per  year  of 
Colorado  River  water  for  domestic  use, 
as  recommended  by  the  Arizona 
Department  of  Water  Resources. 

24.  Robert  B.  Griffith  Water  Project, 
BCP,  Nevada:  Revision  of  water  delivery 
contract  to  amend  points  of  diversion. 

25.  Southern  Nevada  Water  Authority, 
BCP,  Nevada:  Assignment  or  transfer  of 
14,550  acre- feet  of  Basic  Management, 
Inc.'s  water  entitlement  to  the  Southern 
Nevada  Water  Authority  as  a  result  of 
Basic  Management,  Inc.'s  water 
conservation  efforts. 

26.  Santa  Ana  Watershed  Project 
Authority.  SRPA,  Cahfomia:  Chino 
Basin  Desalination  Program, 
environmental  cleanup  to  remove  salt 
from  ground  water,  $32  million  project. 

27.  Gila  River  Indian  Community/Gila 
River  Farms,  CAP,  Arizona:  Repayment/ 
defermentyO&M  contract  for 


distribution  system  not  to  exceed  54 
million.  Execution  of  this  contract 
facilitates  construction  under  Pub.  L. 
93-638  funding  and  work  performance 
contract. 

28.  Gila  River  Farms,  SRPA,  Arizona: 
Amendatory  contract  to  reschedule 
payments  due  in  1991,  1992  and 
subsequent  years  in  line  with  payment 
capacity. 

29.  Bureau  of  Land  Management,  BCP, 
Arizona:  Contract  for  1,176  acre-feet  per 
year,  for  agricultural  use,  of  Arizona's 
Colorado  River  water  that  is  not  used  by 
higher  priority  Arizona  entitlement 
holders. 

30.  Curtis  Family  Trust  et  al,  BCP, 
Arizona:  Contract  for  2,100  acre- feet  per 
year  of  Colorado  River  water  for 
agricultural  water. 

31.  Bcattie  Farms  SW,  BCP,  Arizona: 
Contract  for  1.890  acre-feet  per  year  of 
unused  Arizona  entitlement  for 
agricultural  use. 

32.  Section  10  Backwater,  BCP, 
Arizona:  Contract  for  250  acre-feet  per 
year  of  unused  Arizona  entitlement  for 
environmental  use  until  a  permanent 
water  supply  can  be  obtained. 

33.  Central  Arizona  Water 
Conservation  District.  CAP,  Arizona: 
Amendment  of  the  contract  between  the 
United  States  and  Central  Arizona 
Water  Conservation  District  for  the 
delivery  of  water  and  repayment  of  costs 
of  the  CAP  (Master  Repayment  Contract) 
to  increase  the  repayment  ceiling  set 
forth  in  subarticle  9.3(e)  from  $2.0 
biUion  to  $2.3  billion. 

34.  Mohave  County,  BCP,  Arizona: 
Assignment,  transfer,  or  reallocation  of 
18.500  acre- feet  of  water  from  the  City 
of  Kingman  to  a  new  water  authority 
being  formed  to  serve  Mohave  County. 

35.  Yuma  Mesa  Irrigation  and 
Drainage  District,  Gila  Project,  Arizona: 
Amendment  to  provide  for  increase  in 
domestic  water  allocation  (from  10,000 
to  20,000  acre-feet)  within  its  overall 
use  in  the  district. 

The  following  contract  actions  have 
been  completed  or  discontinued  in  the 
Lower  Colorado  Region  since  this  notice 
was  last  published  on  January  21.  1994: 

1.  Proposed  Action:  Southern  Arizona 
Water  Rights  Settlement  Act:  Sale  of  up 
to  28,200  acre- feet  per  year  of  municipal 
effluent  to  the  City  of  Tucson,  Arizona. 
ACTION:  Sale  will  be  coordinated  by 
the  Bureau  of  Reclamation's  Native 
American  Affairs  Division  in  Phoenix, 
Arizona. 

2.  Proposed  Action:  Town  of  Payson, 
Central  Arizona  Project  (CAP),  Arizona: 
Assignment  of  Payson's  CAP  water 
entitlement  of  4.995  acre-feet  per  year  to 
the  City  of  Scottsdale,  ACTION: 
Contract  assigned  March  23, 1994.  No 
Assignment  Number. 


UPPER  COLORADO  REGION:  Bureau  of 
Reclamation,  P.O.  Box  11568,  (125 
South  State  Street),  Salt  Lake  Gty,  Utah 
84147,  telenhone  801-524-5435. 

1.  Individual  irrigators,  M&I.  and 
miscellaneous  water  users,  Utah, 
Wyoming,  Colorado,  and  New  Mexico: 
Temporary  (interim)  water  service 
contracts  for  surplus  project  water  for 
irrigation  or  M&I  use  to  provide  up  to 
10,000  acre-feet  of  water  annually  foi 
terms  up  to  10  years;  long-term 
contracts  for  similar  service  for  up  to 

1 .000  acro-feet  of  water  annually. 

(a)  The  Benevolent  and  Protective 
Order  of  the  Elks,  Lodge  No.  1747, 
Farmington,  New  Mexico:  Navajo 
Reservoir  water  service  contract:  20 
acre-feet  per  year  for  municipal  use. 

2.  Soutnem  Ute  Indian  Tribe,  Animas- 
La  Plata  Project,  Colorado:  Repayment 
contract  for  26.500  acre-feet  per  year  for 
M&I  use  and  2,600  acre-feet  per  year  for 
irrigation  use  in  Phase  One  and  700 
acre-feet  in  Phase  Two;  contract  terms  to 
be  consistent  with  binding  cost  sharing 
agreement  and  water  rights  settlement 
agreement. 

3.  Ute  Mountain  Ute  Tribe,  Animas-La 
Plata  Project,  Colorado  and  New 
Mexico:  Repayment  contract;  6.000  acre- 
feet  per  year  for  M&I  use  in  Colorado; 
26.400  acre-feet  per  year  irrigation  use 
in  Colorado;  900  acre-feet  per  year  for 
irrigation  use  in  New  Mexico;  contract 
terms  to  be  consistent  with  binding  cost 
sharing  agreement  and  water  rights 
settlement  aj^reement. 

4.  Navajo  Indian  Tribe,  Animas-La 
Plata  Project,  New  Mexico:  Repayment 
contract  for  7,600  acre- feet  per  year  for 
M&I  use. 

5.  La  Plata  Conservancy  District. 
Animas-La  Project.  New  Mexico: 
Repayment  contract  for  9,900  acre-feet 
per  year  for  irrigation  use. 

6.  Vermejo  Conservancy  District, 
Vermejo  Project,  New  Mexico:  Amend 
contract  pursuant  to  Pub.  L.  96-550  to 
relieve  the  district  of  the  requirement  to 
make  annual  pajTnents  until  the 
Secretary  of  the  Interior  determines  that 
further  payments  are  feasible;  the 
current  obligation  exceeds  S2  million. 

7.  San  Juan  Pueblo,  San  Juan-Chama 
Project,  New  Mexico:  Repayment 
contract  for  up  to  2,00  acre- feet  of 
project  water  for  irrigation  purposes. 

8.  City  of  El  Paso,  Rio  Grande  Project. 
Texas  and  New  Mexico:  Amendment  to 
the  1941  and  1962  contracts  to  expand 
acreage  owned  by  the  City  to  3,000 
acres;  extend  terms  of  water  rights 
authority  of  the  Public  Service  Board. 

9.  Mancos  Water  Conservancy 
District.  Mancos  Project,  Colorado: 
Amendatory  contract  to  remove  contract 
restrictions  that  prevent  the  Memcos 
project. 


10.  The  National  Park  Service,  Bureau 
of  Land  Management,  Colorado  Water 
Conservation  Board,  Wayne  N.  Aspinall 
Unit,  CRSP,  Colorado:  Contract  for 
between  180,000  to  740,000  acre-feet  of 
project  water  to  provide  specific  river 
flow  patterns  irk  the  Gunnison  River 
through  the  Black  Canyon  of  the 
Gunnison  National  Monument. 

11.  Upper  Gunnison  River  Water 
Conservancy  District,  Wayne  N. 
Aspinall  Unit,  GRSP.  Colorado:  Water 
service  contract  for  500  acre-feet  for  1- 
year  for  municipal  and  domestic  use. 

12.  Upper  Gunnison  River  Water 
Conservancy  District,  Wayne  N. 
Aspinall  Unit,  CRSP.  Colorado: 
Substitute  supply  plan  for  the 
administration  of  the  Gunnison  River. 

13.  Collbran  Conservancy  District, 
Collbran  Project,  Colorado:  Amendatory 
contract  defining;  priority  of  use  of 
project  water. 

14.  U.S.  Fish  end  Wildlife  Service, 
North  Fork  Water  Conservancy  District, 
Paonia  Project,  Colorado:  Contract  for 
releases  to  support  endangered  fish  in 
the  Gunnison  and  Colorado  Rivers; 
water  available  for  releases  will  come 
from  reserve  capacity  held  by 
Reclamation  as  ft  sediment  pool, 
estimated  to  be  1,800  acre-feet  annually: 
contract  will  define  the  terms  and 
conditions  associated  with  delivery  of 
this  water. 

15.  Rio  Grande  Water  Conservation 
District,  Closed  Basin  Division,  San  Luis 
Valley  Project,  Colorado:  Water  service 
contract  for  furnishing  priority  4  water 
to  third  parties;  contract  will  allow 
District  to  market  priority  water,  when 
available,  for  agricultural,  municipal 
and/or  industrial  use. 

16.  Uncompahgre  Valley  Water  Users 
Association,  Upper  Gurmison  River 
Water  Conservancy  District,  Colorado 
River  Water  Conser\'ation  District, 
Uncompahgre  Project,  Colorado:  Water 
management  agreement  for  water  stored 
at  Taylor  Park  Reservoir  and  the  Wayne 
N.  Aspinall  Storage  Units  to  improve 
water  management. 

17.  Central  Utah  Water  Conservancy 
District,  Provo  River  Water  Users 
Association,  CUP,  Utah:  Operating 
agreement  for  the  Jordanelle  Reservoir 
and  the  Deer  Creek  Reservoir  pursuant 
to  Section  209  of  Pub.  L.  102-575. 

The  following  contract  actions  have 
been  completed  or  discontinued  in  the 
Upper  Colorado  Region  since  this  notice 
was  last  pubhshed  on  January  21,  1994. 

1.  Proposed  Action:  Emery  Water 
Conservancy  District,  Emery  County 
Project,  Utah:  Repayment  contract  for 
installation  of  early  warning  system  for 
Joe's  Valley  Dam  pursuant  to  safety  of 
dams  legislation.  Action:  Contract 
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executed  January  4,  1994,  Contract  No. 

94-07-40-R1630. 

GREAT  PLAINS  REGION:  Bureau  of 

Reclamation,  P.O.Box  36900,  Federal 

Building  316  North  26th  Street,  Billings, 

Montana  59107-6900,  telephone  406- 

657-6413. 

1.  Individual  irrigators,  M&l.  and 
miscellaneous  water  users;  Montana, 
Wyoming,  North  Dakota,  South  Dakota. 
Colorado.  Kansas.  Nebraska,  Oklahoma, 
and  Texas:  Temporary  (interim)  water 
ser\ice  contracts  for  the  conveyance, 
storage,  and  exchange  of  surplus  project 
water  and  nonproject  water  for 
irrigation  or  M&I  use  to  provide  up  to 
10,000  acre-feet  of  water  annually  for 
terms  up  to  5-years;  long-term  contracts 
for  similar  service  for  up  to  1,000  acre- 
feet  of  water  annually. 

2.  Fort  Shaw  ID,  Sun  River  Project. 
Montana:  R&B  loan  repayment  contract; 
up  to  $1.5  million. 

3.  Green  Mountain  Reservoir. 
Colorado-Big  Thompson  Project, 
Colorado:  Water  service  contracts  for 
irrigation,  municipal,  and  industrial 
purposes;  contract  negotiations  for  sale 
of  water  from  the  marketable  yield  to 
water  users  within  the  Colorado  River 
Basin  of  Western  Colorado. 

4.  Ruedi  Reservoir,  Fryingpan- 
Arkansas  Project.  Colorado:  Repayment 
contracts;  second  round  contract 
negotiations  for  municipal,  domestic, 
and  industrial  water  from  the  regulatory 
capacity  of  Ruedi  Reservoir  pending 
completion  of  NEPA  review. 

5.  Cedar  Bluff  ID  No.  6  Cedar  Bluff 
Unit,  P-SMBP.  Kansas:  In  accordance 
with  Section  901  of  Pub.  L.  102-575. 
106  Stat.  4600.  terminate  the  Cedir  Bluff 
Irrigation  District's  repayment  contract 
and  transfer  use  of  the  District's  portion 
of  the  reservoir  storage  capacity  to  the 
State  of  Kansas  for  fish,  wildlife, 
recreation,  and  other  purposes. 

6.  Garrison  Diversion  Unit.  P-SMBP. 
North  Dakota:  Renegotiation  of  the 
master  repayment  contract  with 
Garrison  Diversion  Conservancy  District 
to  conform  with  the  Garrison  Diversion 
Unit  Reformulation  Act  of  1986; 
negotiation  of  repayment  contracts  with 
irrigators  and  M&I  users. 

7.  Com  Creek  ID,  Glendo  Unit.  P- 
SMBP.  Wyoming:  Repaymient  contract 
for  10.350  acre-feet  of  supplemental 
irrigation  water  from  Glendo  Reservoir. 

8.  Foss  Reservoir  Master  Conservancy 
District,  Washita  Basin  Project, 
Oklahoma:  Amendatory  repayment 
contract  for  remedial  work. 

9.  Arbuckle  Master  Conservancy 
District,  Arbuckle  Project,  Oklahoma: 
Contract  for  the  repayment  of  costs  of 
the  construction  of  the  Sulphur. 
Oklahoma,  pipeline  and  pumping  plant 
(if  constructed). 


10.  Chinook  Water  Users  Association, 
Milk  River  Project,  Montana:  SRPA 
contract  for  loan  of  up  to  $6,000,000  for 
improvements  to  the  Association's 
water  conveyance  system. 

11.  Midvale  ID,  Rlverton  Unit,  P- 
SMBP,  Wyoming:  Long-term  contract  for 
water  service  from  Boysen  Reservoir. 

12.  Tom  Green  County  Water  Control 
and  Improvement  District  No.  1,  San 
Angelo  Project,  Texas:  Contingent  upon 
passage  of  authorizing  legislation, 
negotiate  amendatory  contract  to 
increase  irrigable  acreage  within  the 
project. 

13.  Canadian  River  Municipal  Water 
Authority.  Canadian  River  Project, 
Texas:  Amendatory  contract  to  reflect 
credit  for  project  lands  transferred  to  the 
National  Park  Service  under  Pub.  L. 
101-628  for  the  Lake  Meredith  National 
Recreation  Area. 

14.  Lakeview  ID,  Shoshone  Project, 
Wyoming:  new  long-term  water  service 
contract  for  up  to  3,200  acre-feet  of  firm 
water  supply  annually  and  up  to  1 1 ,800 
acre-feet  of  interim  water  from  Buffalo 
Bill  Reservoir. 

15.  Hidalgo  County  ID  No.  6,  Texas: 
SRPA  contract  for  a  20-year  loan  for  up 
to  $5,712,900  to  rehabilitate  the 
District's  irrigation  facilities. 

16.  City  of  Rapid  City  and  Rapid 
Valley  Water  Conservancy  District, 
Rapid  Valley  Unit,  P-SMBP,  South 
Dakota:  Contract  renewal  for  up  to 
55,000  acre-feet  of  storage  capacity  in 
Pactola  Reservoir. 

17.  Thirty  Mile  Canal  Company, 
Nebraska:  SRPA  contract  for  a  loan  of 
$2,264,000  to  reline  the  main  canal, 
replace  open  laterals  with  buried  pipe, 
and  replace  bridges. 

18.  City  of  Estes  Park.  Colorado-Big 
Thompson  Project,  Colorado: 
Modification  of  water  service  contract  to 
change  point  of  diversion  and  other 
administrative  revisions. 

19.  North  Platte  Projects  and  Glendo 
Unit,  P-SMBP,  Wyoming  and  Nebraska 
contractors:  FTepayment  contracts  under 
the  safety  of  dam  program.s  for  the 
modification  of  Pathfinder,  Guernsey, 
and  Glendo  Dams. 

20.  State  of  Colorado,  Armel  Unit,  P- 
SMBP.  Colorado;  Repayment  contract 
under  the  safety  of  dams  program  for  the 
modification  of  Bonny  Dam. 

21.  Ainsworth  ID,  Almena  ID, 
Bostvdck  ID,  Frenchman-Cambridge  ID, 
Frenchman  Valley  ID,  Kansas-Bostwick 
ID,  Kirwin  ID,  Loup  Basin  Reclamation 
District,  Webster  ID;  P-SMBP;  Kansas 
and  Nebraska:  Renewal  of  existing  water 
service  and  repayment  contracts  for 
irrigation  water  supplies,  pending 
completion  of  NEPA  review. 

22.  Mountain  Park  Master 
Conservancy  District,  Mountain  Park 
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Project,  Oklahoma-  In  accordance  with 
Section  3102  of  Pub.  L.  102-575,  106 
Stat.  4600.  amend  the  District's  contract 
to  either  r*    ect  a  discounted 
prepayment  of  the  City  of  Fredrick's 
obhgation  for  the  reimbursable  costs  of 
its  Mil  water  supply  or  to  reschedule  its 
payments  based  on  ability  to  pay. 

23.  Northern  Cheyenne  Indian 
Reservation,  Montana;  In  accordance 
with  Section  9  of  the  Northern 
Cheyenne  Reserved  Water  Rights 
Settlement  Act  1992,  the  U.S.  and  the 
Northern  Cheyen:ie  Indian  Tribe  are 
proposing  to  contract  for  30,000  acre- 
feet  per  year  of  stored  water  from 
Bighorn  Reservoir.  Yellowtail  Unit, 
Lower  Bighorn  Division,  P-SMBP,  in 
Montana.  The  Tribe  vviil  pay  the  U.S. 
both  captial  and  O-StM  costs  associated 
uith  each  acre-foot  or  water  the  Tribe 
sells  from  this  storage  for  M&I  puiposes. 

24.  Canadian  River  Municipal  Water 
Authority,  Canadian  Paver  Project. 
Texas:  Contract  for  the  United  States  to 
pgy  up  to  33  percent  of  the  costs  of  the 
salinity  c.  iilrol  project.  These  costs  are 
to  used  for  the  design  and  construction 
management  of  the  project  facilities. 

25.  Mid-Dakota  Rural  Water  System. 
Inc.,  South  Dakota:  Pursuant  to  the 
Reclamation  Projects  Authorization  and 
Adjustment  Act  of  1992,  the  Secretary  of 
the  Interior  is  authorized  to  make  grants 
and  loans  to  Mid-Dakota  Rural  Water 
System,  Inc.,  a  non-profit  corporation 
for  the  planning  and  construction  of  a 
rural  water  supply  system. 

26.  Angostura  ID,  Angostura  Unit.  P- 
SMBP:  The  District's  current  contract 
for  water  services  e.xpires  on  January  1, 
1995.  The  current  contract  also  provides 
for  the  District  to  operate  and  maintain 
the  dam  and  reservoir.  The  proposed 
contract  would  provide  a  continued 
water  supply  for  the  District  and  the 
District's  continued  operation  and 
maintenance  of  the  facility. 

27.  We-'  River  Conservancv  Sub — 
District,  Snadehill  Unit,  P-SMBP,  South 
Dakota:  Water  service  contract  expires 
June  10,  1995.  The  proposed  contract 
woul'i  provide  irrigation  water  to  the 
District  pursuant  to  terms  acceptable  to 
both  the  United  States  and  the  District. 

"  The  following  contract  actions  have 
been  completed  or  discontinued  in  the 
Great  Plains  Region  since  this  notice 
was  last  published  on  January  21,  1994: 

1.  Proposed  Action:  East  Bench 
Irrigation  District,  East  Bench  Unit.  P- 
SMBP,  Montana:  Drainage  and  Minor 
Construction  (D&MC)  contract  for 
$300,000  for  minor  construction  work 
for  up  to  a  10-year  period.  ACTION: 
Alternative  means  of  conveying  funds 
were  utilized. 

2.  Proposed  Action:  Belle  Fourche 
Irrigation  District,  Belle  Fourche  Unit, 


Pick-Sloan  Missouri  Basin  Program  [P- 
SMBP),  South  Dakota:  Amendment  to 
D&MC  contract  to  extend  work  through 
1995  and  provide  an  additional  SI 
million  to  complete  the  work.  ACTION: 
Alternative  means  of  conveying  funds 
were  utilized. 

Dated:  May  2,  1994. 
J.  Austin  Burke, 

Director.  Operations. 

|FR  Uoc.  94-10996  Filed  5-5-94:  8:45  am] 

BILLING  CODE  4319-04-M 


INTERSTATE  COMMERCE 
CCMMiSSiON 

[Finance  Docket  No.  31989) 

The  Elk  River  Rallrcad,  Inc.— 
Constnjctton  and  Operation 
Exemption — Clay  and  Kanawha 
Counties,  WV 

The  Commission's  Section  of 
Environmental  Analysis  (SEA)  hereby 
notifies  all  interested  parties  that  SEA 
will  prepare  a  Draft  Environmental 
Impact  Statement  (DEIS)  and  conduct 
scoping  meetings  in  this  proceeding. 
The  Elk  River  Railroad,  Inc.  (TEPJli) 
filed  a  petition  for  exemption  seeking 
authority  to  construct  and  operate  a  30- 
mile  line  of  railroad  from  Hartland  to 
Falling  Rock,  in  Clay  and  Kanawha 
Counties,  WV.  Because  of  the  proposed 
construction  and  operation's  potential 
for  significant  environmental  impacts, 
SEA  has  determined  that  preparation  of 
a  DEIS  is  neces.sary. 

The  DEIS  will  aSdress  the 
environmental  impacts  associated  with 
this  proposed  construction  and 
operation  and  will  be  served  on  all  ttie 
parties  to  the  proceeding  and  made 
available  to  the  public.  There  will  be  a 
45  day  comment  period  from  the  date 
the  DEIS  is  served  to  allow  the  pubhc 
opportunity  to  comment.  After  assessing 
all  of  the  comments  to  the  DEIS,  SE.'K 
will  then  issue  a  Final  Environment/il 
Impact  Statement  (FEIS)  that  will 
include  SEA's  final  recomiiiendafions  to 
the  Commission.  The  Commission  will 
consider  the  FEIS  and  the 
environmental  record  in  making  its 
decision. 

The  purpose  of  the  scoping  process  is 
to  identify  significant  environmental 
issues  and  determine  the  scope  of  issues 
to  be  addressed  in  the  DEIS.  Issues 
typically  addressed  in  DEIS's  include 
alternatives  to  the  proposed  action, 
impacts  on  transportation  systems,  land 
use,  socio-economic  impacts  directly 
related  to  changes  in  the  physical 
environment,  energy  resources,  air 
quality,  noise  quality,  public  health  and 
safety,  biological  resources,  water 


quality,  historic  resoLircps,  coasti!  zone 
management  consistency  review,  and 
mitigation  to  reduce  or  avoid  impacts  on 
the  environment.  Persons  that  cannot 
attend  the  scoping  me*frings  may  submit 
questions  and  comments  in  writing  up 
to  30  days  after  the  scoping  meetings. 
Written  comments  may  be  submitted 
directly  to  the  Commission  no  later  than 
July  1, 1994.  Public  scoping  meetings 
will  be  held  on  the  f')'!>j.\-ng  dates: 

•  May  31.  1994,  from  3  p.n^.  to  7  p  m 
at  the  Clendenin  Community  Center 
(next  to  the  Town  Hall)  and 

•  June  1, 1994,  from  4  p.m.  to  7:30 
p.m.  at  the  Cliy  High  School  Cafeteria. 
FOR  PURTHEP  INFORMATION  CONTACT: 
Michael  J.  Dalton  at  (20::)  q27-6:!02  or 
Vicki  Dettmar  at  (202)  927-6211. 
Section  of  Environmental  .Anahsis, 
Room  3219,  Office  of  Economic  and 
Environmental  Analysis.  12th  and 
Constitution  Avenue,  N\V.,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  TDD  for  heanng  impaired: 
(202) 927-5721. 

By  the  Commission,  E'.iine  K.  Katser, 
Chit'f.  Section  of  E.nviror.mer>tal  Analysis. 
Sidney  L.  Strickland,  {/., 
Secretary. 
|FR  Doc.  94-10933  Filed  5-5-S4:  8:45  anij 

BILUNG  CCOE  703S-01-P 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  V^ages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtdir>ed  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailiiig  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
constriction  projects  of  a  siraiiar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CP'R  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494.  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  contained  provisions  for  the 
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payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  firequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest.  , 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
WTiting  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  S-3014, 
Washington,  DC  20210. 


New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State. 

Volume  I 

Pennsylvania 
PA940066  (May  6, 1994) 

Volume  V 

Missouri 
MO940064  (May  6,  1994) 
MO940065  (May  6, 1994) 
MO940066  (May  6, 1994) 
MO940067  (May  6, 1994) 
MO940068  (May  6. 1994) 
MO940069  (May  6,  1994) 

Volume  V7 

Washington 
WA940027  (May  6.  1994) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentlieses  following  the  decisions 
being  modified. 

Volume  I 

New  Jersey 

NJ940002  (Feb.  11.  1994) 
NJ940003  (Feb.  11. 1994) 
NJ940004  (Feb.  11,  1994) 

Volume  II 

District  of  Col 

DC940001  (Feb.  11, 1994) 
Maryland 

MD940048  (Feb.  11, 1994) 
Pennsylvania 

PA940030  (Feb.  11. 1994) 
Virginia 

VA940104  (Feb.  11. 1994) 

Volume  III 

Alabama 

AL940034  (Mar.  25, 1994) 
Florida 

FL940002  (Feb.  11,  1994) 
Kentucky 

KY940001  (Feb.  11. 1994) 

KY940002  (Feb.  11. 1994) 

KY9400O4  (Feb.  11. 1994) 

KY940007  (Feb.  11.1994) 

KY940025  (Feb.  11.1994) 

KY940027  (Feb.  11,1994) 

KY940028  (Feb.  11, 1994) 

KY940029  (Feb.  11. 1994) 

KY940035  (Feb.  11. 1994) 

Volume  IV 

Illinois 

IL940001  (Feb.  11.1994) 
lL940002(Feb.  11,  1994) 


IL940003  (Feb.  11,1994) 
IL940004  (Feb.  11. 1994) 
1L940005  (Feb.  11.1994) 
IL940007  (Feb.  11,1994) 
IL940008  (Feb.  11.1994) 
IL940009(Feb  11,1994) 
IL940011  (Feb.  11.1994) 
IL940012  (Feb.  11.1994) 
IL940013  (Feb.  11.1994) 
IL940014  (Feb.  11.1994) 
IL940015  (Feb.  11.1994) 
1L940016  (Feb.  11,1994) 
IL940048  (Apr.  15,  1994) 

Indiana 
IN940006  (Feb.  11,1994) 

Minnesota 
MN940003  (Feb.  11. 1994) 
MN940005  (Feb.  11. 1994) 
MN940007  (Feb.  11. 1994) 
MN940008  (Feb.  11. 1994) 
MN940012(Feb.  11,1994) 
MN940015  (Feb.  11.  1994) 
MN940017  (Mar.  25. 1994) 
MN940027  (Mar.  25, 1994) 
MN940031  (Mar.  25,  1994) 
M,M940035  (Mar.  25,  1994) 
MN940039  (Mar.  25,  1994) 
MN940043  (Mar.  25,  1994) 
MN940044  (Mar.  25,  1994) 
MN940045  (Mar.  25,  1994) 
MN940046  (Mar.  25,  1994) 
MN940047  (Apr.  1,  1994) 
MN940048  (Apr.  1.  1994) 
MN940049  (Apr.  1,1994) 

Ohio 
OH940001  (Feb.  11.  1994) 
OH940002  (Feb.  11. 1994) 
OH940003(Feb  11.1994) 
OH940012(Feb.  11.1994) 
OH940014  (Feb.  11.1994) 
OH940026  (Feb.  11,1994) 
OH940027  (Feb.  11, 1994) 
OH940028  (Feb.  11,1994) 
OH940029  (Feb.  11. 1994) 
OH940034  (Feb.  11, 1994) 
OH940035  (Feb.  11.1994) 
OH940036(Feb  11,1994) 


Volume  V 

Kansas 
KS940009 
KS940013 
KS940025 
KS940028 

Louisiana 
LA940001 
LA  940005 
LA940015 
LA940018 

New  Mexico 
NM940001 

Texas 

TX940003 
TX940018 


(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb  11. 

(Feb.  11. 
(Feb  11. 
(Feb  11, 
(Feb.  11, 


1994) 
1994) 
1994) 
1994) 

1994) 
1994) 
1994) 
1994) 


(Feb.  11,  1994) 


(Feb  11, 
(Feb.  n. 


1994) 
1994) 


Volume  V7 

North  Dakota 

ND940026  (Apr.  1.  1994) 
South  Dakota 

SD940006  (Feb.  11, 1994) 
Washington 

VVA940017(Feb.  11,1994) 

VVA940025  (Feb.  11, 1994) 
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General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  tliose  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  Lhe  1,400 
Government  Depositor}'  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
/83-3238. 

When  o.  'oring  subscription(s),  be 
■^u^e  to  specify  the  Stato(s)  of  interest, 
f  mce  subscriptions  may  be  ordered  for 
■  ny  or  a\\  of  the  six  separate  volumes. 
.  rranged  by  State.  Subscriptions  include 
r  a  annual  edition  (issued  in  January  or 
;  ebruar\)  which  includes  all  current 
v;<  neral  wage  determinations  far  the 
Sl;ites  c(jvered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  ZJih  Day  of 
April  1094. 
/Man  L.  Moss, 

Director.  Dhuiort  of  Wage  Determinations. 
[FR  Doc.  94-10085  Filed  5-5-94:  8:45  ami 

BILUNQ  CODE  451D-27-M 


Employment  and  Training 
Admiiiistretion 

[TA-W-28,7o^] 

Torch  Operating  Company;  Houma, 
LA;  and  Operating  in  the  Following 
States:  TA-W-28,732A  TX;  TA-W- 
28,7823  MS;  TA-W-28,782C  AR; 
Ame.ided  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 
applicable  to  all  workers  of  Torch 
Operating  Company,  Houma.  Louisiana. 
The  certification  notice  was  issued  on 
July  30,  1993  and  pubUshed  in  the 


Federal  Register  on  August  17, 1993  (58 
PR  43657). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
investigation  findings  show  that  some  of 
the  claimants'  wages  are  reported  under 
an  unemployment  insurance  (UI)  tax 
account  in  Texas.  Mississippi  and 
Arkansas.  Accordingly,  the  Department 
is  amending  the  certification  to  properly 
refiect  this  matter. 

The  amended  notice  applicable  to 
TA-W-28.782  is  hereby  published  as 
follows:  All  workers  of  Torch  Operating 
Company,  Houma,  Louisiana  and 
operating  at  locations  in  Texas, 
Mississippi  and  Arkansas  who  became 
tnfaily  or  partially  separated  from 
emplo}Tnent  on  or  after  May  15. 1992 
are  eligible  to  apph"  for  adjustment 
assistance  under  section  223  of  the 
Trade  Act  of  1974. 

S:^■,ned  at  Washington.  DC,  this  25th  day  of 
April,  1994. 
Violet  L.  Thompson, 

Depu  ty  Director,  Office  of  Trade  A  dju  s  tmen  t 
Assistance. 

|FR  Doc.  94-10Q2S  Filed  5-5-94,  3:45  atn) 
BILLING  CODE  4S10-30-M 


[TA-W-2S.592] 

Valdese  Textiles,  Incorporated;  New 
York,  NY;  Dismissal  of  Apolication  for 
Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reco:i.iider:ition  was  filed  with  th:> 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Valdese  Textiles,  Incorporated.  New 
York,  New  York.  The  review  indicated 
that  the  application  contained  no  new 
substantial  information  v.h'ch  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-\V-29.592;  Valdese  Textiles, 

Incorporated.  New  York.  New  York 
(April  25,  1994) 

Sip.ned  at  Washington.  DC  this  26th  day  of 
April,  1904. 
Violet  L.  Thompson, 
Dpputy  Director.  Office  of  Adjustmt.nt 
Assistance. 
|FR  Doc.  94-10929  Filed  5-5-94;  8:45  ami 

BILLING  CODE  4510-30-M 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182).  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  C-overnors  under  section  250(d)  of 
subchapter  D,  chapter  2,  title  II,  of  the 
Trade  Act  of  1974,  as  am.endcd,  are 
identified  in  the  Appendix  to  this 
notice.  Upon  notice  from  a  Governor 
that  a  N.\FTA-TAA  petition  has  been 
received,  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  (OTAA), 
Emplovment  and  Training 
Administration  (LTA),  Department  of 
Labor  (DOL),  announces  the  filing  of  the 
petition  and  tak;?s  actions  pib'suant  to 
p.iragraphs  (c)  and  (t)  of  section  250  of 
the  Trade  Act. 

The  p'jrposo  of  the  Governor's  acticns 
and  the  Labor  Dopcrtmcnt's 
investigations  are  to  determine  whether 
the  workers  Separated  fro.m  employment 
after  December  8,  1993  (date  of 
enactmer.t  of  Pub.  L.  103-132)  are 
eligible  to  apply  for  N.*JTA-TAA  uiiiif  r 
.subcphapter  D  of  the  Trcde  Act  becaure 
of  hicreased  i.mports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  intcrr-?t  in  the 
subject  matter  of  the  investigations  may 
rerjuest  a  public  hearing  with  lhe 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (IX)L)  m 
Washington,  DC  provided  sucfi  request 
is  filed  in  writing  with  the  Di.'ector  of 
OTAA  not  later  than  May  16. 1994. 

A1.SO,  interested  personn  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  OTAA  at  tiie  address  shown 
})clow  not  later  than  May  16,  1994. 

Petitions  filed  with  the  Governors  are 
available  fur  inspection  at  the  Office  of 
the  Director,  OTAA,  ETA.  DOL,  room 
C-4318,  200  Constitution  Avenue.  NW  , 
Washington,  ex:  20210. 

Signed  at  Wasliing.fon,  DC,  this  26th  day  of 
April  1994. 
Violet  L.  Thompson, 

Deputy  Director.  Office  of  Trade  Adjustment 
Assistance. 
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Appendix 


Petitioner  (i  niorVworkers/firm) 


United  Technologies  Corporation;  Otis  Ele- 
vator Company  (Co.). 
Mianr^i  Tnm,  Inc.  (Go.)  

Laidlaw  Corporation  o(  the  West  (Wkrs)  

Beaver  Dam   Products  Corporation;   Divi- 
sion ot  ttie  Chrystef  Corporation  (UPIU). 


Location 


Tucson.  AZ ., 

Miami,  FL  

Stockton,  CA  

Beaver  Dam.  Wl 


Date  re- 
ceived at 
Governor's 
otfice 


04/20/94 

04/18/94 

04/25/94 
04/25'94 


Petition  No. 


NAFTA-00082 

NAFrA-00083 

NAFTA-00084 
NAFTA-00085 


Articles  produced 


Electronic  elevator  controls. 

Buttons  and  assorted  apparel  related  tnm 

items. 
Suit  and  children's  clothes  hangers. 
Marine,  irvdustnal  and  service  replacement 

er^gines  arxj  related  parts. 


IFR  D«)c  94-109 

BILLING  CODE 


4S10-3>M« 


Filed  5-5-94:  8:45  am] 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Panel  on  Strjctural  Geology  and 
Geoengineering:  Update  on  the  Status 
of  the  ESF 

Pursuant  to  it^iauthority  under 
section  5051  of  |>ublic  Law  100-230,  the 
Nuclear  Waste  Folicy  Amendments  Act 
of  1987.  the  Nucilear  Waste  Technical 
Review  Boards  Panel  on  Structural 
Geology  &  Geoengineering  will  hold  a 
meeting  on  Monlday.  June  13  and 
Tuesday,  June  14,  1994.  in  Las  Vegas, 
Nevada.  The  mobting  will  be  held  at  the 
Holiday  Inn  CroiiMie  Plaza.  4255  South 
Paradise  Road,  4as  Vegas.  NV  89109;  tel 
(702)  369-4400. |£ax  (702)  369-3770.  The 
meeting,  which  Is  open  to  the  public, 
will  run.  from  1  h.m.  to  5  p.m.  on 
Monday.  June  13;  then  continue  on 
Tuesday,  June  1«  at  8  a.m.  The  meeting 
on  Tuesday  shoijild  end  around  noon. 

During  the  mejoting,  panel  members 
will  hear  presentations  from  the 
Department  of  Ehergy  (DOE)  and  its 
contractors  on  improving  the  efficiency 
of  underground  exploration  and 
construction  of  the  exploratory  studies 
facility  (ESF).  Efforts  are  under  way  to 
identify  potential  ways  to  reduce  costs 
and  shorten  the  excavation  schedule  by 
simplifjing  the  (Resign  of  the 
underground  facility.  Additional  topics 
that  will  be  additessed  at  the  meeting 
include  how  the  administration's  new 
funding  proposal  for  the  high-level 
waste  management  program  (Scenario 
A)  will  affect  site-suitability  issues;  how- 
to  use  the  tunnel  boring  machine  most 
efficiently  during  excavation  of  the  five- 
mile,  portal-to-pbrtal  main  loop;  how 
thermal  loading  issues  could  affect 
repository  design;  and  how  the 
propos'jd  plan  for  100-year 
retrievability,  including  in  Scenario  A. 
could  affect  the  design  of  the  repositon.'. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  in  the  1987 


amendments  act  to  evaluate  the 
technical  and  scientific  activities  in  the 
DOE's  civilian  radioactive  waste 
management  program,  including  site 
characterization,  storage,  and  transport. 
A  site  at  Yucca  Mountain,  Nevada, 
currently  is  being  characterized  by  the 
DOE  for  its  suitability  as  the  possible 
location  of  a  permanent  repository  for 
civilian  spent  fuel  and  defense  high- 
level  waste. 

Transcripts  of  the  meeting  will  be 
available  on  computer  disk  or  on  a 
library-loan  basis  in  paper  format  from 
Victoria  Reich.  Board  librarian, 
beginning  July  26,  1994.  For  further 
information,  contact  Frank  Randall, 
E.xternal  Affairs.  Nuclear  Waste 
Technical  Review  Board,  1100  Wilson 
Boulevard,  suite  910,  Arlmgton, 
Virginia  22209;  (703)  235^473. 

D^ted.  May  3.  1994. 
William  Barnard, 

Executive  Director.  Nuclear  Waste  Technical 
Review  Board. 

IFR  Doc.  94-10970  Filed  5-5-94:  8:45  ami 
BILLING  CODE  6820-AM-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

AGENCY:  Office  of  Personnel 

Management. 

National  Partnership  Council;  Meeting 

ACTION:  Notice  of  meeting. 

summary:  The  Office  of  Personnel 
Management  (0PM)  announces  the 
seventh  meeting  of  the  National 
Partnership  Council  (the  Council). 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act. 
TIME  AND  PLACE:  The  Council  will  meet 
May  11,  1994,  2  p.m.,  in  the  0PM   , 
Conference  Center.  Room  1350.  at  the 
Office  of  Personnel  Management. 
Theodore  Roosevelt  Building.  1900  E 
Street,  NW..  Washington,  DC  20415- 
0001.  The  conference  center  is  located 
on  the  first  floor. 


TYPE  OF  MEETING:  This  meeting  will  be 
open  to  the  pi^lic.  Seating  will  be 
available  on  a  first -come,  first-served 
basis.  Handicapped  individuals  wishing 
to  attend  should  contact  0PM  to  obtain 
appropriate  accommodations. 
POINT  OF  CONTACT:  Douglas  K.  Walker. 
Office  of  Communications,  Office  of 
Personnel  Management.  Theodore 
Roosevelt  Building.  1900  E  Street,  NW., 
Room  5F12,  Washington.  DC  20415- 
0001.(202)606-1800. 
SUPPLEMENTARY  INFORMATION:  The 
Council  will  receive  reports  on  and 
discuss  activities  contained  in  its  work 
plan  for  calendar  year  1994.  Strategv  To 
Promote  Change,  which  was  adopted  at 
the  April  12.  1994,  meeting. 
PUBLIC  participation:  We  invite 
interested  persons  and  organizations  to 
submit  written  comments  or 
recommendations.  Mail  or  deliver  your 
comments  or  recommendations  to  Mr. 
Douglas  K.  Walker  at  the  address  shown 
above.  Comments  should  be  received  by 
May  6.  in  order  to  be  considered  at  the 
May  1 1 .  meeting. 

Office  of  Person.iel  Managempn! 

James  B.  King, 

Director. 

IFR  Doc.  94-109.35  Filed  5-5-94:  .S.45  am) 

BILLING  CODE  UZS-OI-M 


RAILROAD  RETIREMENT  BOARD 

Actuarial  Advisory  Committee  With 
Respect  to  the  Railroad  Retirement 
Account;  Notice  of  Public  Meeting 

Notice  is  hereby  given  in  accordance 
with  Public  Law  92-463  that  the 
Actuarial  Advisory  Committee  will  hold 
a  meeting  on  May  25. 1994.  at  10  a.m. 
at  the  office  of  the  Chief  Actuary  of  the 
U.S.  Railroad  Retirement  Board.  844 
North  Rush  Street.  Chicago.  Illinois,  on 
the  conduct  of  the  19th  Actuarial 
Valuation  of  the  Railroad  Retirement 
System.  The  agenda  for  this  meeting 
will  include  a  discussion  of  the  results 
and  presentation  of  the  19th  Actuarial 
Valuation.  The  text  and  tables  which 
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constitute  the  Valuation  u  ili  have  been 
prepared  in  draft  form  for  re\ie\v  by  the 
Committee.  It  is  expected  that  this  will 
be  the  last  meeting  of  the  Committee 
before  publication  of  the  Valuation. 

The  meeting  will  be  open  to  the 
public.  Persons  wishing  to  submit 
written  statements  or  make  oral 
presentations  should  address  their 
communications  or  notices  to  the  RRB 
Actuarial  Advisory  Committee,  c/o 
Chief  Actuary,  U.S.  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois  60611. 

Dated:  April  29,  1994. 
Beatrice  Ezerski, 
Secretary  to  the  Board.  % 

[FR  Dec.  94-10873  Filed  5-5-94;  8.45  am) 

BILLING  CODE  790S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33983;  File  No.  Sa-CBOE- 
94-13] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  Modifications  of  Exchange 
Fees 

April  29.  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  April  1,  1994,  the 
Chicago  Board  Options  Exchange.  Inc. 
C'CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  CBOE.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  establish  the 
following  fees:  (1)  A  $350  monthly  foe 
for  CBOE  members  who  install  ILX/ 
\VDN  personal  computer  ("PC") 
terminals  in  »iieir  floor  booth(s);  and  (2) 
a  $150  quarterly  fee  for  non-clearing 
Designated  Primary  Market  Makers 
("DPMMs")  for  the  Exchange's  work  in 
reviewing  their  SEC  Form  X-1 7 A-5 
reports  and  conducting  annual  financial 
audits  to  ensure  their  compliance  with 
the  Commission's  net  capital  rule,  as 
amended,  effective  April  1. 1994.'  In 


addition,  the  Exchang-;  proposes  to 
expand  its  customer  box  spread  fee 
rebate  program,  which  is  currently 
limited  to  positions  in  Standard  & 
Poor's  500  ("SPX")  index  options,  to 
make  the  rebate  available  on  a  member's 
request  for  qualifying  public  customer 
positions  in  any  and  all  European-style 
index  options. ^ 

The  text  of  the  proposed  fee  changes 
is  available  at  the  office  of  the  Secretarj', 
CBOE  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  establish  two  new  fees  and 
to  extend  the  CBOE's  current  fee  rebate 
program  for  SPX  options  to  additional 
classes  of  European-style  options.  The 
first  new  fee  is  a  $350  monthly  fee  to 
CBOE  members  who  install  ILX/WDN 
PC  terminals  in  their  floor  booth(s). 
These  terminals,  which  will  replace 
booth-installed  Quotron  terminals,  will 
use  Windows-based  software  and  will 
include  and  ILX  window  for  display  of 
market  data  as  well  as  a  CBOE  \VDN 
window  for  internal  CBOE  displays  and 
functions. 

The  second  new  fee  is  a  5150 
quarterly  fee  to  be  paid  by  non-clearing 
DPM\fs  for  the  Exchange's  work  in 
reviewing  their  reports  on  SEC  Form  X- 
17A-5  and  conducting  annual  financial 
audits  of  such  DPMMs  to  ensure 
compliance  with  the  Commission's  net 
capital  rule,  as  amended,  effective  April 
1,  1994.3  In  the  past,  because  non- 
clearing  market  makers  were  exempt 
from  the  net  capital  rule,  the  CBOE'S 


1  Sea  Securities  Exchange  Ac!  Rplease  No.  32737 
(August  11.  1993).  58  FR  43555  ^.le  No  S7-J7- 
88). 


'The  current  box  spread  rebate  program  provides 
a  50%  rebate  on  transaction  and  trade  match  fees 
for  twx  trades  by  public  customers  in  SPX  options, 
provided  the  box  trade  totals  500  or  more  contracts 
for  the  four  sides  of  the  trade.  See  Securities 
Exchange  Act  Release  No.  31386  (Februarv  8,  19'J3). 
58  FR  8639  (File  No.  SR-CDOE-93-06)  (Fee 
Rebate  Approval  Order"). 

»  See  Securities  Exchange  Act  Release  No.  32737, 
supra  note  1. 


financial  oversight  of  non-clearing 
DPMMs  was  less  extensive,  as  were  the 
CBOE'S  costs  therefor.  Beginning  on 
April  1,  1994,  however,  non-clearing 
DPMMs  will  be  required  to  meet 
portions  of  the  Commission's,  net  capital 
rule,  and  the  Exchange's  oversight  costs 
will  increase  accordingly.  The  CBOE 
believes  that  the  $150  quarterly  fee  will 
recover  a  substantial  portion  of  the  new- 
oversight  costs  which  the  Exchange 
estimates  it  will  incur. 

In  addition  to  the  two  new  fees 
described  above,  the  CBOE  proposes  to 
expand  the  customer  box  spread  fee 
rebate  program,  which  is  currently 
limited  to  positions  in  SPX  options.* 
The  expansion  will  make  the  rebate 
available  on  a  member's  request  for 
qualifying  public  customer  positions  in 
any  and  all  European-style  index 
options.  The  existing  rebate  program, 
which  was  approved  permanently  in 
February  1993,5  enables  members  to 
reduce  certain  transaction  and  trade 
match  fees  which  they  pay  to  the 
Exchange. 

The  terms  of  the  fee  rebate  and  the 
rebate  procedures  proposed  for  all 
European-style  index  options  will  be 
identical  to  the  rebate  terms  and 
procedures  applicable  to  SPX  options. 
Under  the  current  rebate  program,  as 
under  the  proposal,  CBOE  members  may 
request  a  rebate  of  50%  of  their 
transaction  and  trade  match  fees" 
assessed  an  options  transactions  that 
meet  the  following  parameters:  (1)  The 
options  transaction(s)  are  executr-d  for  a 
customer  account;  and  (2)  the 
transactions  are  box  spreads^  on  a 
European-style  index  that  total  500  or 
more  contracts  for  the  four  sides  of  the 
spread  (i.e.,  125  contracts  per  side). 

Members  seeking  a  fee  rebate  must 
submit  a  rebate  request  together  with 
supporting  documentation  to  the 
Exchange's  Accounting  Department.  At 
a  minimum,  the  supporting 
documentation  must  include  the  trade 
date,  the  executing  broker  acronym,  and 
the  contract  class,  series,  premium,  and 
quality. 

The  Exchange  bt^lieves  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  section  6fb)(4), 


'  See  Fee  Rfit«te  .Approval  Order,  iupra  note  2. 

•  The  rebate  is  $.22  per  contract  ($.20  transaction 
fee.  plus  $02  trade  match  fee)  on  contracts  with  a 
premium  greater  than  or  equal  to  SI  and  $.12  per 
contract  ($.10  transaction  fee,  plus  S  02  trade  match 
fee)  on  contracts  with  a  premium  less  than  SI. 

'  For  purposes  of  the  rebate,  a  box  spread  is  a 
four-sided  option  spread  on  a  given  European-style 
index  that  is  composed  of  (i)  a  long  call  and  a  short 
put  at  one  strike  price  and  (ii)  a  short  call  and  long 
put  at  s  different  strike  price.  All  four  sides  mu,sl 
expire  in  the  sarre  monlh. 
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in  particular,  in  hat  it  provides  for  the 
equitable  allocation  of  reasonable  dues. 
fees.  £ind  other  charges  among  CBOE 
members  and  other  persons  using  the 
CBOE's  facilities. 

IB)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

IC)  Self-Regulatdry  Organization's 
Statement  on  Cdftnnents  on  the 
Proposed  Rule  Qxnnge  Received  From 
Members,  Participants  or  Others 

No  written  comments  wpre  solicited  • 
or  received  with  sespect  to  the  proposed 
rule  change.         | 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foft>going  rule  change 
establishes  or  changes  a  due.  fee  or 
(Jther  charge  imposed  by  the  Exchange, 
it  has  become  eflrtctive  pursuant  to 
section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (ejiof  Rule  19l>-4 
thereunder.  At  ahy  time  within  GO  days 
of  the  filing  of  thfa  proposed  rule  change, 
the  Commission imay  sunmiariiy 
abrogate  such  nijfe  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appjropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  diata,  views  and 
arguments  concdming  the  foregoing. 
Persons  making  written  submissions 
should  file  six  c()pies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  45^  Fifth  Street.  N\V.. 
Washington.  DCi30549.  Copies  of  the 
submission,  all  sjubscqucnt 
amendments.  all|WTitten  statenu-nts 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and, all  written 
communicationsj  relating  to  the 
proposed  rale  chjange  between  the 
Commission  anc^any  person,  other  than 
those  that  may  bfc withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  II-'SC.  552.  will  be 
available  for  inspection  and  copiying  in 
the  Commission  Is  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  b4  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBO|E.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
bv  May  27.  1994 


For  the  Coinmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
fonathan  G.  Katz. 
Spcrftan,'. 

|FR  Doc.  94-10888  Filed  5-5-94;  8:45  am) 
BILLING  COOE  8010-01-M 

[Rel.  No.  IC-20261;  812-8696] 

Bando  McGlocklin  Capital  Corporation 
et  a!.;  Application 

April  29,  1994 

AGENCY:  Securities  and  E.xchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Bando  McClocklin  Capital 
Corporation  ("Bando")  and  Bando 
McGlocklin  Small  Business  Investment 
Corporation  (the  "SBIC  Subsidiary  "). 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  sections  6(c)  and  17fb) 
of  the  Act  from  sections  8(b).  12(d). 
17(a).  18(a).  18(c),  3Q(a).  30(b).  and  30(d) 
of  the  Act  and  rules  8b-16,  30a-l. 
30bl-l.  and  30d-l  thereunder. 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  Bando  to 
form  two  new  subsidiaries  and  engage 
in  certain  transactions  with  the  new 
subsidiaries.  The  order  also  would 
permit  modified  asset  coverage 
requirements  for  Bando  and  one  of  the 
subsidiaries  and.  in  addition,  perm.it 
certain  reports  to  be  filed  on  a 
consolidated  basis.  The  requested  ordi^r 
would  amend  two  prior  orders. 
FILING  DATE:  The  application  was  filed 
on  November  19.  1993  and  amended  on 
February  11.  1994.  Applicants  have 
agreed  to  file  an  additional  amendment, 
the  substance  of  which  is  incorporated 
herein,  during  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
ordi;r  granting  the  application  wili  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  24.  1994.  and  should  be 
accompanied  by  prix)f  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Perstms  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secnitar}'. 

ADDRESSES:  Secretary-,  SEC.  450  5th 
Street  NW..  Washing'ton.  DC  20549. 


Applicants.  13555  Bishops  Court. 
Brookfield.  WI  53005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs!  Staff  Attorney,  at  (202) 
942-0576.  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch.  • 

Applicants*  Representations 

1.  Bando  and  the  SBIC  Subsidiarj', 
Wisconsin  corporations,  are  registered 
closed-end  investment  companies.  In 
1992  and  1993.  the  SEC  issued  orders  to 
permit  Bando  and  the  SBIC  Subsidiary- 
to  create  a  holding  company  structure 
with  the  SBIC  Subsidiary  being  a 
wholly-owned  subsidiary  of  Bando.  and 
to  permit  Bando  to  issue  a  class  of 
senior  security  (the  "Prior  Order").' 
Bando  was  licensed  to  operate  as  a 
small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1958.  On  March  26.  1993.  Bando 
transferred  substantially  all  of  its  assets 
and  its  small  business  investment 
company  license  to  the  SBIC  Subsidiary. 
Presently,  the  SBIC  Subsidiary  provides 
secured  loans  to  small  businessf>s. 

2.  Bando  proposes  to  form  two 
additional  subsidiary  corporations.  One 
of  these  will  be  a  sm.all  business  lender 
("the  SBL  Subsidiary")  participating  in 
a  government  guaranteed  loan  program 
and  the  other  will  be  the  "Bankruptcy 
Remote  Subsidiary."  Tlie  SBL  and 
Bankniptcy  Remote  Subsidiaries  will  be 
registered  closed-e.nd  investment 
companies  under  the  Act. 

3.  Subject  to  the  approval  of  t'ke  Small 
Business  Administration  ("SUA"),  the 
SBL  Subsidiary  will  operate  as  a 
qualified  lender  licensed  under  the 
govern.Tient  guaranteed  loan  program 
authorized  by  section  7(a)  of  the  Small 
Business  Act  (the  "7(a)  Program").  The 
7(a)  Program's  objective  is  to  provide 
funds  to  small  business  conc(;rns.  which 
otherwise  may  have  limited  access  to 
credit.  The  SBA  guarantees  up  to  70  to 
85%  of  the  principal  amount  of  loans 
made  by  lenders  under  t!ie  7(a)  Program. 
The  SBA  has  notified  Bando  that 
Bando's  participation  in  the  7(;i) 
Program  must  be  effected  in  a 


•  InieMment  Company  Act  Rfleast  Nos.  I'lD-lO 
(O'.t.  IS   1902)  (notice).  19092  (Nov.  10.  l'J92) 
(Mrcier)  (initifll  order  permitting  Bando  tc  estatjli^h 
and  operate  the  SBIC  Subsidiarv  as  a  whol!y-owni-d 
.subsidiar>l,  T3Sft4  ()uly  21,  1993)  (notice),  and 
19J.36  lAufi.  17,  1993)  (order)  (order  arr.endi.-.R 
initial  order  to  permit  Bando  to  i$.sue  one  cinsi  of 
senior  security  wh;ch  is  a  slock). 
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corporation  separate  from  the  Bando 
and  the  SBIC  Subsidiary. 

4.  The  Bankruptcy  Remote  Subsidiary 
will  facilitate  the  "securitization"  of 
portfolio  loans  of  Bando,  the  SBIC 
Subsidiary,  and  the  SBL  Subsidiary. 
Securitization  of  loans  held  by  the  SBL 
and  SBIC  Subsidiaries  will  be  effected 
by  the  sale  of  the  loans  to  Bando, 
followed  by  the  sale  of  the  loans  to  the 
Bankruptcy  Remote  Subsidiary.  The 
Bankruptcy  Remote  Subsidiary  then 
will  sell  the  loans  to  a  "company"  that 
is  not  taxed  as  a  corporation  under  the 
Internal  Revenue  Code,  in  exchange  for 
ca.sh  and  securities  issued  by  the 
company.  The  directors  of  the 
Bankruptcy  Remote  Subsidiary  will  not 
be  identical  to  those  of  Bando,  the  SBIC 
Subsidiary,  or  the  SLB  Subsidiary.  This 
will  enable  certain  securities  issued  by 
a  company  and  collateralized  by  the 
loans  purchased  from  the  Bankruptcy 
Remote  Subsidiary  to  obtain  an 
investment  grade  rating.  A  majority  of 
the  directors  of  the  Bankruptcy  Remote 
Subsidiary  will  be  directors  of  Bando. 
All  loans  would  be  sold  on  a  non- 
recourse basis  and  neither  Bando  nor 
any  of  its  subsidiaries  would  guarantee 
payment  of  such  loans. 

Applicants'  Legal  Analysis 

A.  Section  12(d) 

1.  Section  12(d)(1)  of  the  Act  limits 
the  amount  of  securities  a  registered 
investment  company  may  hold  of  other 
investment  companies.  Section  12(e) 
provides  an  exemption  to  the  section 
12(d)(1)  limitations  for  acquisitions  of 
securities  of  certain  corporations,  such 
as  those  that  furnish  capital  to  industry, 
provided  that,  among  other  things,  the 
aggregate  cost  of  the  securities  does  not 
exceed  5%  of  the  total  assets  of  the 
acquiring  company  at  the  time  of 
purchase.  Subsequent  to  the  Bandos 
initial  acquisition  of  the  outstanding 
common  stock  of  the  SBL  Subsidiary, 
Bando's  additional  purchases  of  the  SLB 
Subsidiary's  common  stock  may  exceed 
5%  of  Bando's  total  assets  and, 
therefore,  the  section  12(e)  exemption 
will  no  longer  be  available. 

2.  In  addition,  because  Bando  will 
hold  more  than  3%  of  the  outstanding 
voting  stock  of  the  SBL  Subsidiary, 
Bando's  loans  to  the  SBL  Subsidiary 
could  violate  section  12(d)(1)  if  such 
loans  were  considered  acquisitions  of 
the  SBL  Subsidiary's  debt  seciirities. 
Bando's  organization  of  the  Bankruptcy 
Remote  Subsidiary  and  subsequent 
purchases  of  the  subsidiary's  common 
stock  also  will  violate  section  12(d)(1) 
absent  an  exemption,  and  section  12(e) 
will  not  be  available  because  the 
Bankruptcy  Remote  Subsidiary  will  not 


engage  in  any  of  the  businesses 
specified  in  section  12(e).  Accordingly, 
Bando  requests  an  exemption  from 
section  12(d)(1)  to  permit  Bando  to  (a) 
make  further  acquisitions  of  the 
common  stock  of  the  SBL  Subsidiary, 
(b)  acquire  notes  and  other  indebtedness 
of  the  SBL  Subsidiary,  and  (c)  acquire 
the  common  stock  of  the  Bankruptcy 
Remote  Subsidiary. 

B.  Section  1 7(a) 

1.  Section  17(a)  of  the  Act  generally 
prohibits  sales  or  purchases  of  securities 
between  registered  investment 
companies  and  any  affiliated  person  of 
that  company.  Bando,  the  SBL 
Subsidiary',  and  the  Bankruptcy  Remote 
Subsidiary  will  be  affiliated  persons. 
Since  the  SBL  Subsidiary  will  be  fully 
owned  by  Bando,  Bando's  initial 
acquisition  of  the  outstanding  common 
stock  of  the  SBL  Subsidiary  will  be 
exempt  under  rule  17a-3  from  section 
17(a). 2  In  addition,  appHcants  assert  that 
investments  in  the  SBL  Subsidiary  in 
the  form  of  stock  purchases,  capital 
contributions,  or  loans  do  not  violate 
section  17(a)  because  the  seller  is  the 
issuer  and  is  controlled  by  Bando. 
Purchases  and  sale  of  portfolio 
securities  between  Bando  and  the  SBL 
Subsidiary,  however,  appear  to  be 
violations  of  section  17(a). 3 
Accordingly,  applicar.ts  request  an 
exemption  from  section  17(a)  to  the 
extent  necessary  to  permit  purchases 
and  sales  of  portfolio  securities  between 
Bando  and  the  SBL  Subsidiary. 

2.  Applicants  assert  that  the 
organization  and  operation  of  the 
Bankruptcy  Remote  Subsidiary  does  not 
raise  any  issues  under  section  17(a) 
because  it  will  be  able  to  rely  on  the  rule 
17a-3  exemption. 

C.  Section  18 

1.  Section  18(a)  of  the  Act  prohibits  a 
registered  closed-end  investment 
company  from  issuing  any  class  of 
senior  security  unless  the  company 
complies  with  the  asset  coverage 
requirements  set  forth  in  the  section. 
"Asset  coverage"  is  defined  in  section 


iRule  17a-3  provides  in  part  t.hst  transactions 
solely  between  a  registered  investment  company 
and  one  or  more  of  its  "fully  owned  subsidiaries" 
are  exempt  from  section  17(a).  Rule  17a-3  defines 
a  "fully  owned  subsidiary"  as  a  subsidiary  that, 
among  other  things,  is  not  indebted  to  any  person 
other  than  its  parent,  the  parent's  other  fully  owned 
subsidiaries,  and/or  banks  or  insurance  companies 
in  any  amount  that  is  material  in  relation  to  the 
particular  subsidiary. 

3  After  the  SBL  Subsidiary  begins  operations,  it 
will  no  longer  be  considered  a  "fully  owned 
subsidiary"  under  rule  17a-3  to  the  extent  that  the 
SBL  Subsidiary  becomes  indebted  to  parties  other 
than  Bando,  the  SBIC  Subsidiary,  the  Bankruptcy 
Remote  Subsidiary,  tianks,  or  insurance  companies 
in  any  "material  amount." 


18(h)  to  mean  the  ratio  which  the  value 
of  the  total  assets  of  an  issuer,  less  all 
liabilities  not  represented  by  senior 
securities,  bears  to  the  aggregate  amount 
of  senior  securities  of  such  issuer. 
Under  section  18(a),  senior  securities  of 
closed-end  investment  companies 
representing  indebtedness  must  have  an 
asset  coverage  of  300%  immediately 
after  their  issuance  and  senior  securities 
of  such  companies  representing  stock 
must  have  an  asset  coverage  of  200%. 
Section  18(c)  prohibits  a  registered 
closed-end  investment  company  from 
issuing  more  than  one  class  of  senior 
securities  representing  indebtedness. 

2.  Bando,  the  SBL  Subsidiary,  and  the 
Bankruptcy  Remote  Subsidiary  are 
subject  to  the  asset  coverage 
requirements  of  section  18(a)  on  an 
individual  basis,  and  Bando  on  a 
consolidated  basis  because  Bando  may 
be  an  indirect  issuer  of  senior  securities 
with  respect  to  the  SBL  and  Bankruptcy 
Remote  Subsidiaries'  indebtedness. 
Accordingly,  Bando  would  be  required 
to  treat  as  its  own  any  liabilities  of  the 
SBL  and  Bankruptcy  Remote 
Subsidiaries. 

3.  Absent  exemptive  relief,  the  asset 
coverage  limitations  of  section  18(a) 
would  prevent  the  SBL  Subsidiary  from 
using  borrowings  from  Bando  to  fund 
7(a)  Program  loans.  Similarly,  without 
an  exemption,  section  lB(r)  would 
preclude  the  SBL  Subsidiary  from 
issuing  more  than  one  class  of  securities 
to  finance  such  borrowings.  In  addition, 
if  deemed  to  be  an  indirect  issuer  of  the 
SBL  Subsidiary's  indebtedness,  sections 
18  (a)  and  (c)  would  impose  the  same 
limitations  on  Bando  with  respect  to  the 
SBL  Subsidiary's  borrowings  on  a 
consolidated  basis.  Accordingly, 
applicants  request  an  exemption  from 
ia(a)  to  the  extent  necessary  to  treat  the 
SBL  Subsidiary's  borrowings  from 
Bando  as  "liabilities  and  indebtedness 
not  represented  by  senior  securities" 
within  the  meaning  of  section  18(h)  in 
applying  the  asset  coverage 
requirements  of  section  18(a). 
Applicants  also  request  an  exemption 
from  section  18(c)  to  permit  Bando  and 
the  SBL  Subsidiary,  on  an  indi%idual 
basis,  to  have  more  than  one  class  of 
senior  security  representing 
indebtedness,  subject  to  condition  5 
below.  The  organization  and  operation 
of  the  Bankruptcy  Remote  Subsidiary 
does  not  raise  any  issues  under  section 
18  because  it  will  not  issue  senior 
securities. 

D.  Sections  8  and  30 

In  the  absence  of  an  exemption,  each 
of  Bando,  the  SBL  Subsidiary,  and  the 
Bankruptcy  Remote  Subsidiary  would 
be  required  to  file  annual  amendments 
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to  its  registration  statement  and  transmit 
to  its  shareholders  annual  and/or  semi- 
annual reports  on  form  N-SAR  pursuant 
to  sections  8(b),  30(a),  30(b),  and  30(d) 
and  rules  8b-16.  30a-l,  30bl-l,  and 
30d-l.  Applicants  request  an  exemption 
to  permit:  (a)  Bando  to  file  on  behalf  of 
itself,  the  SBL  Subsidiary,  and  the 
Bankruptcy  Remote  Subsidiary 
amendments  to  its  registration  statement 
containing  information  with  respect  to 
Bando,  the  SBL  Subsidiary,  and  the 
Bankruptcy  Remote  Subsidiary  on  a 
consolidated  basis  only;  (b)  Bando  to 
file  on  behalf  of  itself  and  the  SBL 
Subsidiary  semi-annual  reports  on  form 
N-SAR  containing  information  with 
respect  to  Bando,  the  SBL  Subsidiarj', 
and  the  Bankruptcy  Remote  Subsidiary 
on  a  consolidated  basis  only;  and  (c) 
Bando  to  transmit  to  its  shareholders 
semi-annually  reports  containing  the 
financial  information  for  Bando.  the 
SBL  Subsidiary,  and  the  Bankruptcy 
Remote  Subsidiary  on  a  consolidated 
basis  only. 

E.  Modification  ofCondition  6  of  Prior 
Order 


1.  Condition  6  of  the  Prior  Order 
provides  that  if  10%  or  more  of  Bando's 
total  assets  on  a  consolidated  basis  are 
invested  in  assets  other  than  securities 
issued  by  the  SBIC  Subsidiar\',  then,  in 
addition  to  the  consolidated  financial 
statements  of  Bando  and  the  SBIC 
Subsidiary,  there  shall  be  included  in 
such  reports  separate  financial 
statements  of  the  SBIC  Subsidiary. 
Absent  exemptive  relief,  applicants 
assume  that  if  10%  or  more  of  Bando's 
total  assets  on  a  consolidated  basis  are 
invested  in  assets  other  than  the  SBIC, 
SBL,  and  Bankruptcy  Remote 
Subsidiaries,  separate  financial 
statements  would  be  required. 

2.  In  the  future.  Bando  may  make 
loans  directly  and  may  purchase  loans 
&x»m  the  SBIC  or  SBL  Subsidiaries,  and 
may  therefore  have  more  than  10%  of  its 
assets  on  a  consolidated  basis  invested 
in  assets  other  than  the  SBIC.  SBL.  and 
Bankruptcy  Remote  Subsidiaries. 
Accordingly,  applicants  request  that 
condition  6  of  the  Prior  Order  be 
modified  to  require  separate  financial 
statements  of  the  SBIC,  SBL.  and 
Bankruptcy  Remote  Subsidiaries  if  10% 
or  inore  of  Bando's  total  assets  on  a 
consolidated  basis  are  invested  in  assets 
other  than  securities  issued  by  the  SBIC. 
SBL.  and  Bankruptcy  Remote 
Subsidiaries  and  securities  similar  to 
securities  in  which  the  subsidiaries 
invest. 


F.  Standards  for  Exemption  Under 
Sections  6(c)  and  1 7(b) 

1.  Section  6(c)  of  the  Act  permits  the 
SEC  to  exempt  any  person  or  transaction 
from  any  provision  of  the  Act,  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
of  the  Act.  The  relationship  of  Bando's 
shareholders  to  the  activities  to  be 
carried  out  by  the  SBL  and  Bankruptcy 
Remote  Subsidiaries  will  be  no  different 
than  if  such  activities  were  carried  out 
by  Bando  because  (a)  the  SBL  and 
Bankruptcy  Remote  Subsidiaries  will  be 
wholly-owned  subsidiaries  of  Bando; 
and  (b)  Bando  has  agreed  that  it  will 
exercise  its  rights  as  the  shareholder  of 
the  SBL  and  Bankruptcy  Remote 
Subsidiaries  on  matters  required  by  the 
Act  to  be  approved  by  shareholders  only 
as  directed  by  Bando's  shareholders. 
Accordingly,  applicants  believe  that  the 
requested  exemptions  meet  the  section 
6(c)  standards. 

2.  Section  17(b)  of  the  Act  permits  the 
SEC  to  exempt  a  proposed  transaction 
from  section  17(a)  if  evidence 
establishes  that  (a)  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act.  Applicants 
believe  that  the  requested  relief  from 
section  17(a)  meets  these  standards. 

Applicants'  Conditions 

AppUcants  state  that  as  a  condition  to 
the  granting  of  the  exemptive  relief 
requested,  each  of  Bando.  the  SBIC 
Subsidiary,  the  SBL  Subsidiary,  and  the 
Bankruptcy  Remote  Subsidiary  will 
comply  with  the  following  conditions: 

1.  Bando  will  at  all  times  owti  and 
hold  beneficially  and  of  record  all  of  the 
outstanding  voting  capital  stock  of  the 
SBIC.  SBL.  and  Bankriiptcy  Remote 
Subsidiaries. 

2.  The  SBIC  and  SBL  Subsidiaries  will 
have  the  same  fundamental  policies  of 
Bando,  as  set  forth  in  Bando's 
registration  statement;  the  SBIC  and  SBL 
Subsidiaries  will  not  engage  in  any  of 
the  activities  described  in  section  13(a) 
of  the  Act,  except  in  each  case  as 
authorized  by  the  vote  of  a  majority  of 
the  outstanding  voting  securities  of 
Bando.  The  Bankruptcy  Remote 
Subsidiary  will  not  engage  in  any  of  the 
activities  described  in  section  13(a)  of 
the  Act,  except  in  each  case  as 


authorized  by  the  vote  of  a  majority  of 
the  outstanding  voting  securities  of 
Bando. 

3.  No  person  shall  serve  or  act  as 
investment  adviser  to  the  SBIC,  SBL,  or 
Bankruptcy  Remote  Subsidiaries  under 
circumstances  subject  to  section  15  of 
the  Act,  unless  the  directors  and 
shareholders  of  Bando  shall  have  taken 
the  action  with  respect  thereto  also 
required  to  be  taken  by  the  directors  and 
shareholders  of  the  SBIC,  SBL,  or 
Bankruptcy  Remote  Subsidiaries,  as  the 
case  may  be. 

4.  No  person  shall  serve  as  a  director 
of  the  SBIC,  SBL,  or  Bankruptcy  Remote 
Subsidiaries  who  shall  not  have  been 
elected  as  a  director  of  Bando  at  its  most 
recent  annual  meeting,  as  contemplated 
by  section  16(a)  of  the  Act  and  subject 
to  the  provision  thereof  relating  to  the 
filling  of  vacancies,  provided  that  the 
Bankruptcy  Remote  Subsidiary  may 
have  two  directors  who  are  not  directors 
of  Bando  as  long  as  a  majority  of  its 
board  of  directors  consists  of  directors 
who  are  also  directors  of  Bando. 
Notwithstanding  the  foregoing,  (a)  the 
board  of  directors  of  the  SBIC  and  SBL 
Subsidiaries  will  be  elected  by  Bando  as 
the  sole  shareholder  of  both 
corporations,  and  such  board  will  be 
composed  of  the  same  persons  that 
serve  as  directors  of  Bando  and  (b)  the 
board  of  directors  of  the  Bankruptcy 
Remote  Subsidiary  will  be  elected  by 
Bando  as  the  sole  shareholder  of  the 
Bankruptcy  Remote  Subsidiary  and 
such  board  will  be  composed  of  the 
same  persons  that  serve  as  directors  of 
Bando  except  to  the  extent  noted  above. 

5.  Bando  will  not  itself  issue  or  sell 
any  senior  security  representing 
indebtedness  if  immediately  thereafter 
Bando  will  have  outstanding  more  than 
one  class  of  senior  security  representing 
indebtedness;  and  Bando  will  not  issue 
or  sell  any  senior  security  which  is  a 
stock  if  immediately  thereafter  Bando 
shall  have  outstanding  more  than  one 
class  of  senior  security  which  is  a  stock, 
as  provided  under  section  18(c)  of  the 
Act.  Bando  shall  not  guarantee  any 
borrowings  of  the  SBIC  or  SBL 
Subsidiaries,  nor  shall  Bando  enter  into 
any  express  or  implied  agreement  that  is 
the  functional  equivalent  of  such  a 
guarantee,  including  any  agreement  that 
will  ensure  that  the  SBIC  or  SBL 
Subsidiaries  has  a  tangible  net  worth  of 
a  specified  amount.  Bando  will  not 
cause  or  permit  the  SBIC  or  SBL 
Subsidiaries  to  issue  or  sell  any  senior 
security  of  which  the  SBIC  or  SBL 
Subsidiaries  is  the  issuer  except  as 
hereafter  set  forth:  the  SBIC  and  SBL 
Subsidiaries  may  issue  and  sell  to 
banks,  insurance  companies,  and  other 
financial  institutions  their  secured  or 
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unsecurf3d  promissory  notes  or  other 
evidences  of  Indebtedness  in 
consideration  of  any  loan,  or  any 
extension  or  renewal  thereof  .-nade  by 
private  arrangerrtent.  and  the  SBIC 
Subsidiary'  may  issue  debt  securities 
held  or  guaranteed  by  SBA.  provided 
the  following  conditinns  are  met:  (a) 
Such  notes  or  evidences  of  indebtedness 
are  not  intended  to  be  publicly 
distributed:  and  (bj  such  notes  cr 
evidences  of  :ndebtedne:ss  are  not 
convertible  into.  exchan^Kiitle  for  or 
accompanied  by  any  options  to  acquire, 
any  equity  security.  Immndiately  after 
the  issuance  or  sale  of  an:  class  of 
senior  secunty  by  Bando  or  the  issuance 
or  sale  of  any  such  notes  or  e-.idences 
by  the  SBIC  or  SBL  SuDsidiaries.  Bnndo, 
the  SBIC  Subsidiary,  and  the  SBL 
Subsidiary  on  a  consolidatnd  basis,  and 
Bando  end  the  SBL  Subsidiary 
individually,  shall  have  the  asset 
coverage  rpqa.rt-d  by  section  18(a), 
except  that,  in  cetermining  whether 
Bando,  the-  SBIC  Subsidifiry'.  and  the 
SBL  Subsidiary,  on  a  ccnsolidated  basis. 
and  the  SBL  Subsidiary  on  an 
individual  basis,  have  the  asset  coverage 
required  by  section  ia(a),  any 
borrowings  by  the  SBIC  .Subsidiary  or 
any  borrowings  by  the  SBIC  Subsidiary 
or  any  borrowings  by  the  SBL 
Subsidiary  from  Bando,  for  purposes  of 
the  definition  of  "asset  coverage"  in 
section  18(h).  shall  be  ti-eated  as 
indebtedness  not  represented  by  senior 
securities.  The  Bankniptcy  Remote 
Subsidiary  will  not  issue  senior 
securities. 

6.  Bando  will  HIp  with  the  SEC 
pursuant  to  rule  8b-16  amendments  to 
its  registration  statement  piirsuant  to 
section  8(b)  of  the  Act  on  behalf  of  itself, 
the  SBIC  Subsidiary,  the  SBL 
Subsidiary,  and  the  Bankruptcy  Remote 
Subsidiary  containing  information  with 
respect  to,  and  Enancial  statements  of. 
Bando,  the  SBJC  Subsidiary,  the  SBL 
Subsidiary,  aiid  the  Bankruptcy  Ren^ote 
Subsidiary  on  a  consolidated  basis  only, 
such  aj'.'er.dments  to  be  in  lieu  of  and 
in  satisfiiction  of  the  separate  filing 
obligations  of  Bando,  the  SBIC 
Subsidia."^, ,  the  SBL  Subsidiary,  and  the 
BanLiiptc y  Remote  Subsidiary  pursuant 
to  rule  8b-16  Bando  will  file  with  the 
SEC  pursuant  to  sections  30(a)  and  30(b) 
of  the  Act  and  rules  30a-l  and  30bl-l 
thereunder  semi-annual  reports  on  form 
N-SAR,  or  appropriate  successor  form. 
on  behalf  of  itself,  the  SBIC  Subsidiary, 
and  the  SBL  Subsidiary  containing 
information  with  respect  to  Bando.  the 
SBIC  Subsidiary,  the  SBL  Subsidiary, 
and  the  Bankruptcy  Remote  Subsidiary 
on  a  consobdated  basis  only,  such 
consolidated  semi-annual  reports  to  be 


lieu  of  and  in  satisfaction  of  the  separate 
filing  obligations  of  Bando,  the  SBIC 
Subsidiary,  and  the  SBL  Subsidiary 
pursuant  to  sections  30(a)  and  30(b)  and 
rules  30a-l  and  30bl-l.  Bando  will  in 
response  to  the  appropriate  item  of  form 
N-SAR  or  appropriate  successor  form 
indicate  that  the  report  is  being  filed  on 
behalf  of  the  SBIC,  SBL.  and  Bankruptcy 
Rem.ote  Subsidiaries  and  include  tfie 
"811"  number  ofeachofthe  SBIC.  SBL. 
and  Bankruptcy  Remote  Subsidiaries. 
Bando  will  transmit  to  its  shareholders 
semi-annually  pursuant  to  section  30(d) 
of  the  Act  and  rule  30d-l  tliereunder 
reports  containing  the  financial 
info.'-mation  and  statenients  prescribed 
and  required  by  such  section  and  rule 
for  Bando.  the  SBIC  Subsidiary,  the  SBL 
.Subsidiary,  and  the  Bankruptcy  Remote 
S'.ibsidiary  on  a  consolidated  basis  only, 
which  reports  shall  be  in  lieu  of  and  in 
satislaction  of  the  separate  reporting 
obligations  of  Bando,  the  .SBIC 
Subsidiary,  the  SBL  Subsidiary,  and  the 
Bankruptcy  Remote  Subsidiary  pursuant 
to  section  30(d)  and  rule  30d-l.  only  so 
long  as  the  amount  of  Bando's  total 
asserts  on  a  consolidated  basis  invested 
in  a,s;;ets  other  than  securities  of  the 
SBIC.  SBL,  and  Bankruptcy  Remote 
Subsidiaries,  or  securities  similar  to 
those  in  which  such  subsidiaries  invest, 
does  not  exceed  10%.  Notwithstanding 
anything  in  this  condition.  Bando  shall 
not  be  relieved  of  any  of  its  reporting 
obligations  including,  but  not  limited  to, 
any  consolidating  statement  setting 
forth  the  individual  statements  of  the 
SBIC.  SBL,  or  Bankruptcy  Remote 
Subsidiaries  required  by  rule  6-03(c)  of 
regulation  S-X.  The  selection  of  any 
independent  public  accountant  who 
signs  a  consolidated  financial  statement 
filed  by  Bando.  the  SBIC  Subsidiary,  the 
SBL  Subsidiary,  and  the  Bankruptcy 
Remote  Subsidiary  with  the  SEC  shall 
be  ratified  in  accordance  with  section 
32(a)(2)  of  the  Act  by  a  majority  of  the 
outstanding  voting  securities  (as  defined 
in  section  2(a)(42)  of  the  Act)  of  Bando. 

7.  Bando  will  acquire  securities  of  the 
SBIC  Subsidiary  representing 
indebtedness  only  if.  in  each  case,  the 
prior  approval  of  SBA  has  been 
obtained.  Bando  and  the  SBIC 
.Subsidiary  will  purchase  and  sell 
portfolio  securities  between  themselves 
only  if,  in  each  case,  the  prior  approval 
of  SBA  has  been  obtained. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-10891  P'iled  5-9-94;  8:45  ami 

BiLUNQ  cooc  amo-oi-m 


[Re!.  No.  IC-20262,812-d898] 

The  Haven  Fund,  et  aL;  Notice  of 
Application 

.•\pr;i  29.  19«4. 

AGENCY:  Securities  and  Exchange 

Commission  ("'SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  The  Haven  Fund  (the 
"Fund").  HCM  Partners,  L.P.  (the 
"Partnership"),  and  Haven  Capital 
iManagemsmt.  Inc.  (the  "Adviser"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  1 7(b)  of  the  Act  for  an 
exemptioc  from  section  17(a)  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  that  would  permit  the 
exchange  of  shares  of  the  Fund  for 
portfolio  securities  of  the  Partnership 
Thereafter,  the  Partr.t;rship  will  dissoh  e 
and  (iislribute  the  shares  it  received  in 
the  i;xchan'4e  jiro  rata  to  its  pa.rt,".ers. 
FILING  DATE:  The  application  was  filed 
on  March  IS,  1994.  By  supplemental 
letter  dated  April  29,  1994,  coun.sel  to 
applicants  agreed  to  file  an  amendment 
during  the  notice  period  to  make  certain 
changes  to  its  application.  This  notice 
reflecrts  the  changes  to  be  made  to  the 
application  by  that  aiDf-ndnicnt. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  grariting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  24,  1994.  and  should  be 
accompanied  by  proof  of  service  en 
applicants,  in  the  fonn  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  .service 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW..  Washington,  DC  20549. 
Applicants,  c/o  Haven  Capita! 
Management,  Inc..  655  Third  Avenue, 
New  York,  New  York  10017. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai.  Staff  Attorney,  at  (202) 
942-0574,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
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may  be  obtained  for  a  fee  at  the  SEC"s 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Partnership  was  organized  in 
1984  as  a  limited  partnership  under 
New  York  state  Law.  It  has  not  been 
registered  under  the  Act  in  reliance 
upon  section  3(c)(1)  of  the  Act.  and  the 
Partnership  interests  have  not  been 
registered  under  the  Securities  Act  of 
1933  in  reliance  upon  section  4(2) 
thereof.  The  general  partners  of  the 
Partnership,  Messrs.  Stephen  Ely.  Colin 
C.  Ferenbach,  and  Denis  M.  Turko  (the 
"General  Partners"),  have  exclusive 
control  over  the  management  and 
business  of  the  Partnership.  The  General 
Partners  have  maintained  an  investment 
in  the  Partnership  not  less  that  1%  of 
the  net  assets  of  the  Partnership,  and  are 
allocated  net  income,  gains,  and  losses 
of  the  Partnership  in  proportion  to  their 
respective  investments. 

2.  The  Fund  is  the  initial  series  of  The 
Haven  Capital  Management  Trust,  a 
business  trust  formed  under  the  laws  of 
Delaware  on  March  17, 1994.  The  Fund, 
an  of>en-end  management  investment 
company,  filed  a  notification  of 
registration  under  the  Act  on  Form  N- 
8A  and  a  registration  statement  under 
the  Act  and  the  Securities  Act  on  Form 
N-IA  on  March  18,  1994.  The 
registration  statement  has  not  yet  been 
declared  effective,  and  no  offering  of 
shares  has  commenced. 

3.  The  Adviser  is  the  investment 
adviser  to  the  Partnership  and  will  be 
the  investment  adviser  to  the  Fund. 
PFPC,  Inc.  and  Provident  Distributors, 
Inc.,  which  are  not  affiliated  with  any  of 
the  applicants,  will  act  as  the  Fund's 
administrator  and  principal 
underwriter,  respectively.  The  Fund 
does  not  currently  intend  to  enlist  the 
assistance  of  other  broker-dealers  to 
market  shares  and  there  is  no  intention 
to  advertise  the  Fund  in  newspapers  or 
other  media.  Neither  the  Adviser  nor 
Provident  intends  to  solicit  widespread 
public  interest  in  the  Fund. 

4.  Applicants  propose  that,  prior  to 
offering  the  shares  to  the  public,  the 
Fund  will  exchange  shares  for  the  assets 
of  the  Partnership,  less  funds  required 
to  pay  the  liabilities  of  the  Partnership. 
Thereafter,  the  Partnership  will  dissolve 
and  distribute  the  shares  it  received  to 
its  partners  pro  rata,  including  the 
General  Partners.  Partners  of  the 
Partnership  will  constitute  all  of  the 
holders  of  shares,  except  for  shares 
representing  seed  capital  contributed  to 
the  Fund  by  the  Adviser  pursuant  to 
section  14(a)  of  the  Act.  The  Fund  was 
designed  as  a  successor  investment 
vehicle  to  the  Partnership,  with 
investment  objectives  and  policies 


substantially  the  same  as  those  of  the 
Partnership.  The  same  persons  who 
selected  the  investments  for  the 
Partnership  will  select  them  for  the 
Fund. 

5.  The  Fund  intends  to  adopt  a  plan 
of  distribution  pursuant  to  rule  12b-l 
under  the  Act.  Under  the  rule  12b-l 
plan,  the  Fund  may  spend  no  more  than 
0.25%  of  its  average  daily  net  assets  for 
sales  activities  including  compensation 
paid  to  Provident  and  the  printing  and 
mailing  of  prospectuses  and  sales 
literature.  The  Fund  will  comply  with 
rules  regarding  distribution  expenses 
adopted  by  the  National  Association  of 
Securities  Dealers. 

6.  The  proposed  exchange  will  be 
effected  pursuant  to  an  agreement  and 
plan  of  exchange  (the  "Plan")  to  be 
approved  by  the  limited  partners  of  the 
Partnership.  Under  the  Plan,  the 
portfolio  securities  of  the  Partnership 
will  be  acquired  at  their  independent 
"current  market  price,"  as  defined  in 
rule  17a-7  under  the  Act.  The  Fund  will 
not  acquire  securities  that,  in  the 
opinion  of  the  Adviser,  are  overvalued 
or  would  resuh  in  a  violation  of  the 
Fund's  investment  objectives,  policies, 
or  restrictions.  It  is  not  expected  that  the 
Partnership  will  hold  any  such 
securities.  Any  remaining  securities  will 
be  liquidated  by  the  partnership  for  cash 
and  these  proceeds  distributed  pro  rata 
to  the  partners  of  the  Partnership. 

7.  Tne  General  Partners  of  the 
Partnership  will  consider  the 
desirability  of  the  exchange  from  the 
point  of  view  of  the  Partnership  and 
must  conclude  that  (a)  the  exchange  is 
in  the  best  interests  of  the  Partnership 
and  its  partners  and  (b)  upon  the 
exchange,  the  interests  of  the  partners  of 
the  Partnership  will  not  be  diluted  as  a 
result  of  the  exchange. 

8.  The  Fund's  board  of  trustees  will 
consider  the  desirabifity  of  the  exchange 
from  the  point  of  view  of  the  Fund  and 

a  majority  of  the  trustees,  including  a 
majority  of  the  non-interested  members, 
must  conclude  that:  (a)  The  exchange  is 
desirable  as  a  business  matter  from  the 
point  of  view  of  the  Fund;  (b)  the 
exchange  is  in  the  best  interest  of  the 
Fund;  (c)  upon  the  exchange,  the 
interests  of  existing  shareholders  of  the 
Fund  will  not  be  diluted  as  a  result  of 
the  exchange;  and  (d)  the  terms  of  the 
exchange  as  reflected  in  the  Plan  have 
been  designed  to  meet  the  criteria 
contained  in  section  17(b)  of  the  Act. 
The  trustees  will  consider  each  aspect  of 
the  exchange,  including:  (i)  The  method 
of  valuing  the  portfolio  securities  to  be 
acquired  from  the  Partnership,  (ii)  the 
value  of  the  shares  to  be  delivered  to  the 
Partnership,  (iii)  the  procedure  for 
selecting  among  the  portfolio  securities 


of  the  Partnership,  (iv)  the  possibility  of 
incurring  excessive  brokerage  costs,  (v) 
the  allocation  of  the  costs  of  the 
exchange,  (vi)  the  possibility  of  adverse 
tax  consequences  to  future  shareholders 
of  the  Fund,  (vii)  the  benefits  from  the 
exchange  accruing  to  the  Adviser,  and 
(viii)  the  benefits  from  the  exchange 
accruing  to  the  General  Partners. 

9.  The  exchange  will  not  be  effected 
unless:  (a)  The  registration  statements  of 
the  Fund  have  been  declared  effective, 
(b)  the  limited  partners  of  the 
Partnership  have  approved  the  Plan  and 
an  amendment  to  the  partnership 
agreement  authorizing  the  General 
Partners  to  take  such  actions  as  they 
deem  necessary  or  appropriate  to  effect 
the  exchange,  (c)  the  requested  order 
has  been  granted,  and  (d)  the  limited 
partners  have  received  an  opinion  of 
counsel  that:  (i)  The  distribution  of 
shares  from  the  Partnership  to  its 
limited  partners,  which  will  be  in 
liquidation  of  the  Partnership,  will  not 
cause  taxable  gain  or  loss  to  be 
recognized  by  the  limited  partners,  (ii) 
the  basis  to  the  limited  partners  for  the 
shares  will  be  equal  to  the  adjusted 
basis  of  the  limited  partners'  interests  in 
the  Partnership,  and  (iii)  the  limited 
partners'  holding  periods  with  respect 
to  the  shares  will  include  their  holding 
periods  for  their  Partnership  interests. 

10.  The  Partnership,  the  Fund,  and 
the  Adviser  will  each  pay  their 
respective  costs  in  connection  with  the 
forming  of  the  Fund  and  completing  the 
exchange.  No  brokerage  commission, 
fee.  or  other  remuneration  will  be  paid 
in  cormection  with  the  exchange. 

Applicants'  Legal  Conclusions 

1 .  Section  1 7(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company  from 
selling  to  or  purchasing  from  such 
investment  company  any  security.  The 
Fund  and  the  Partnership  may  be 
affiliated  persons  of  each  other  because 
they  are  under  the  common  control  of 
the  Adviser  and  the  General  Partners. 
Thus,  the  proposed  exchange  may  be 
prohibited  by  section  17(a).  Section 
17(b)  authorizes  the  SEC  to  exempt  a 
proposed  transaction  from  section  17(a) 
if  evidence  establishes  that  the  terms  of 
the  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  the  transaction  is  consistent 
with  the  policies  of  the  registered 
investment  company,  and  the 
transaction  is  consistent  with  the 
general  purposes  of  the  Act. 

2.  Applicants  believe  that  the 
proposed  transaction  satisfies  the 
criteria  of  section  17(b).  They  contend 
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that  because  the  Fund  and  the 
Partnership  have  similar  investment 
objectives  and  policies,  the  Fund  will 
obtain  portfoho  securities  that  initially 
will  be  substantially  identical  to  those 
held  by  the  Partr.ership.  The  Fund  will 
acquire  the  Partnership  sec\irities  at 
their  independent  "current  market 
price."  Applicants  believe  that  this 
price  will  be  as  advantageous  to  the 
Fund  as  open-market  purchases.  In 
addition,  by  acquiring  suitable 
securities  from  the  Partnership,  the 
Fand  will  avoid  incurring  brokerage  ar.d 
other  transactions  costs.  Applican-s 
bflievc  that  the  exchange  can  be  viewed 
as  a  change  in  the  form  in  which  the 
assets  are  held,  rather  than  as  a 
disposition  giving  rise  to  section  17(a) 
concerns. 

For  theCommission.  by  the  Division  of 
Investment  Management.-under  dt;!egp.ted 
authority. 
|onath<in  G.  Kat7. 
Secretary. 
[VR  Doc    c,4-t0889  Filed  5-5-94  8:45  ami 
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[ReL  No.  IC-rc?C5  612-8710) 

Kemper  Technology  Fund,  In: 
Notice  of  Appdcation 


et  a!.; 


May  2.  1904. 

AGENCf:  Sccuntit'S  and  Exchange 
Commission  C'SLC"  or  "Commission"). 
ACTION;  Notice  of  Application  for 
Exemption  under  the  Investnionf 
Company  .Art  of  1940  (the  "Act"). 

APPLICANTS:  Kemper  TeiJinclogy  Fund. 
Kemper  Total  Return  Fund.  Keii:per 
Crowth  Fund.  Krmper  S.mall 
Capitalization  Equity  Fond,  Kemper 
Income  and  Capital  Presf;rv'ation  Fund. 
Kemper  Municipal  Bond  Fund.  Kemper 
Divorsi hcd  Income  F'lnd.  Kemper  High 
Yield  Fund.  Kemoer  U.S.  Government 
Securities  Fund.  Kemper  Internation-al 
Fund.  Kemper  State  Tax-Free  Income 
Series.  Kemper  Investment  Pcprtfolios. 
Kemper  Adjustable  Rate  U.S. 
Government  Fund  Kemper  Blue  Chip 
Fund.  Kemper  Global  Income  Fund. 
Kemper  Environmental  5>er\'ic.es  Fund. 
Kemper  Short-Term  Global  Income 
Fund,  Sterling  Funds,  and  any  existing 
or  future  open-end  management 
investment  companies  or  series  thereof 
for  which  Kemper  Financial  Services, 
Inc.  ("KFS")  or  any  person  directly  or 
indirectly  controlling,  controlled  by  or 
under  common  control  with  KFS  serves 
or  may  in  the  future  serve  as  investment 


adviser  or  principal  underwriter 
(collectively,  the  "Funds'"),  and  KFS.' 
RELEVANT  ACT  SECTtONS:  Exemption 
requested  pursuant  to  section  6(c)  from 
sections  2(a)(32),  2(a)(35).  18(f).  18(g), 
18(i),  22(c).  and  22(d)  and  from  rule 
22C-1. 

SUMMARY  OF  APPLICATION:  .Applicants 
seek  an  order  to  pennit  the  Funds  to 
issue  multiple  classes  of  shares 
representing  interests  in  the  same 
portfolio  of  securities  and  to  pennit  the 
Funds  to  assess  and,  under  certain 
circumstances, -waive  a  contingent 
deferred  sales  charge  ("CDSC")  on 
certain  red^rr.pticns  of  certain  shares. - 
FILING  GATE:  The  application  was  filed 
on  December  1, 1993  and  amended  on 
Ffcbniarv  28.  1994  Bv  ielt«>rs  dated 
April  20,  1994  and  Apnl  26, 1994. 
applicants'  counsel  stated  that  an 
amendment,  the  substance  of  which  is 
incorf •crated  herein,  will  be  filed  during 
thf  notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  grpjiting  the  .-ipplication  will  be 
i.ssued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicanty  with  a 
copy  of  the  request,  pcrsonaiiy  or  by 
mail.  Hearing  requests  shculd  be 
received  by  the  Commission  by  ■>  30 
p.m.,  on  ?vioy  26,  1991  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  st.ite  Uie  nature 
of  t.he  writer's  interest,  th3  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  StX's 
Secretary. 

ADDRESSES.  Sec/otarv.  SEC  450  Fif'.b 
Street,  NVV..  V/ashington.  DC  20549. 
Art-licants.  120  South  LaSc'.'e  Street. 
Chicago,  I!!;n"is  60bC3 
FOR  FURTHER  INFORMATION  COWTACT: 
James  M  Curti.^,  Senior  Counsel  at 
(202)  942-05S3.  or  Barry  D.  fviiller. 


'  No  pxi.'iting  Funds  other  thar.  thos*  luinwd  as 
applicants  curremlv  intend  to  rnly  upon  iho 
requostsd  exemptive  order. 

» Certain  applicant.*  have  received  e.xemplive 
orders  With  resj:iert  io  (i)  issuance  of  mulliple 
clBSse."!  of  shares  (Kr^mpier  invesiment  Pcrrfciiofc. 
Investment  Company  Act  Release  Nos.  1838F.  (Oct. 
31.  1991)  (notice}  and  18422  (Nov.  27.  1<>911 
(order)*  and  'iil  imposition  and  waiver  of  a  CDSC 
upon  the  redemption  of  certain  shares  (lnve?iment 
Portfolios.  Inc..  Investment  Company  Act  Re'pjse 
Nos   1367b  (Dec.  16.  1983)  (notice)  and  13720  (Ian. 
13.  1984)  (order)  and  Kemper  Blue  Chip  Fjnd. 
Investment  Company  Act  kelease  Nos.  18801  ()ui;e 
19.  1992)  (nctice)  and  16849  (July  15.  1992)  (order) 
as  amended  and  restated  in  Kemper  Blue  Ctiip 
Fund.  Investment  Company  .Act  Release  Nos.  20036 
(|an.  26.  1994)  (notice)  and  20089  (Frb.  23,  1994) 
(order))  (collectively,  the  "Prior  Orders").  The  order 
requested  hereby,  if  granted,  would  supersede  'he 
Prior  Orders. 


Senior  Special  Counsel,  at  (202)  942- 
0564  (Office  of  Investment  Company 
Regulation.  Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Each  Fund  is  an  open-end 
management  investment  company 
registored  under  the  Act.  KFS  ser\'es  as 
the  investment  adviser  and  principal 
underwriter  for  each  Fund  Each  Fund 
has  a  non-rule  12b-l  administrative 
services  agreement  ("Administrative 
Flan' )  wi;h  KFS  providing  for  a  serdce 
fee  3  at  in  ar^ni'aJ  rate  of  up  to  .25%  of 
average  ciaiiy  ret  assets. 

2.  .Applicants  propose  to  estdblish  a 
Mai.ipk-  Distribution  System  (the 
"Multiple  Distribution  .Systen.")  Under 
the  Multiple  Distribution  System,  each 
Fund  would  have  the  opportunit\  to 
offer  ir.vesiors.the  option  of  parcl'asing 
shares  subject  to:  (ij  A  front-end  sales 
load  that  may  vary  among  Funds  and  a 
service  fee  ("Chiss  A  shures'  ),  fn) 
wiuioui  a  fruni-end  saies  load,  but 
sui)ject  to  a  CDSC,  s  rule  12b-l 
disirioation  fee  and  a  service  fee  (the 
"Deferred  Opt^^n"  or  "Class  B  shciros' ), 
(i.:)  wi'.hou!  a  front-end  sales  loaa  or 
CD.^C  but  siil-j.'ct  tr.  a  riile  12b-l  plan 
dit^tribution  foe  and  to  a  ser\uce  let  (the 
"Level  Loaii  Option"  or  "Class  C 
share;.  ).  and  ivj  without  a  front-end 
lond.  CDSC,  ciibinbution  fee' or  service 
fee  ("Class  i  shares'  j« 

3.  The  Funcis  mi-v  create  one  or  more 
additional ;  laosc-s  of  stiares  in  the 
future,  the  l»?rms  of  which  will  differ 
from  the  Class  A,  3,  C.  arid  I  shares  in 
the  foiioving  respecis;  Any  such  class: 
(a)  May  bear  different  distribution  fees 
and  any  other  cos's  relating  to 
iir.pienipnting  or  amending  '.he  rule 
12b-l  plan  for  such  ciass;  (b)  may  hr-ai 
different  sen  ire  fees;  (l)  may  bear 
different  shareholder  se.">icing  fet^.s  (d) 
may  bear  different  "Class  Expenses," 
that  may  include  any  or  ail  of  the 


^  M  -isfd  herein  the  term  "sf.r.'ice  let^"  he?  the 
meaning  piven  to  tha!  term  in  .\.-:if.if  111.  Section  20 
of  the  Rules  of  Fair  Practice  of  the  National 
Association  of  Securities  Dealers,  Inc.  ("NASD") 
and  the  term  "distribution  fee"  means  an  "esset- 
tMsed  sales  charge"  as  defined  in  said  N.*.SD  rule. 

*  No  Fund  will  charge  a  service  fee  under  a  rule 
12b-l  plan. 

'As  used  herein,  the  term  "shareholder  servicing 
fees"  means  fess  and  out-of-pocket  expenses  paid 
by  the  Funds  to  their  sharenoloer  sotvicinf!  agent 
for  transfer  afjency.  account  maintenance  or 
dis  idend  disbursing  functions  or  for  administering 
diviaend  reinvestment  or  systematic  investment 
plans.  "Sriarsholder  servicing  fees"  does  not  refer 
to  "sen  ice  fees"  as  described  in  Article  IH.  section 
26  of  the  Rules  of  Fair  Practice  of  the  NASD 
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following  expenses:  (i)  Printing  and 
postage  expenses  related  to  preparing 
and  distributing  laaterials  such  as 
shareholder  repols.  prospectuses,  and 
proxy  statements  to  current 
shareholders  of  a  specific  class;  (ii) 
Commission  regi  Iration  fees  incurred 
by  a  specific  clasi;  (iii)  litigation  or 
other  lega!  expen  ies  relating  to  a 
specific  class  of  sfiares;  (iv)  Trustee  fees 
or  expenses  incuired  as  a  result  of 
issues  relating  to  a  specific  class:  and  (v) 
accounting  exper  3es  relating  to  a 
specific  class;  (e)  may  bear  a  different 
name  or  designat  dn;  (f)  will  have 
exclusive  voting  lights  as  to  anv  rule 
12b-l  p!,\n  adopt  »i  exclusively  w;th 
■respect  tc  such  cljjss  except  as  provided 
in  condition  IS  b'  ow.  (g)  mav  have 
different  cGnversirjn  fsatures:  (h)  may 
have  different  excilange  pri\ileges;  (i) 
may  be  sold  underl different  sales 
arrangements,  incliiding  selling  cnlv  to 
a  particular  type  ot  investor:  and  (i)'mav 
bear  any  other  inc  ijemental  expenses 
subsequently  ider  jified  diat  shouid  be 
propel  iy  allocatec  io  such  class  and  that 
shall  be  approved  by  the  Commission. 

4.  Any  distributipn  arrangement  of  a 
Fund,  including  c  iJBtribution  fees, 
service  fees,  and  f  "ont-end  and  deferred 
sales  loads,  will  c  )|iipiy  with  Article  III. 
section  26,  of  the  ^ules  of  Fair  Practice 
of  the  NASD. 

5.  After  a  sbareli|>lder's  Class  B  shares 
remain  outstandirg  for  a  period  of  time, 
they  automatical!}'  will  convert  to  Class 
A  shares  of  the  sair  e  Fund  at  the 
relative  net  asset  \  4'ues  of  the  two 
classes  and  will  th  ^reafter  not  be  subject 
to  a  rule  I2t>-1  ph  f..  Shares  purchased 
through  the  reinve  i^tment  of 
distributions  paid  Upon  Class  B  shares 
will  be  treated  as  Cjass  B  shares  and 
will  be  converted  ^  Class  A  shares  on 

a  pro  rata  basis  wi:h  the  Class  B  shares. 
The  Level  Load  Option  differs  from  the 
Deferred  Option  ir  ithat  the  Clas-  C 
shares  would  not  i  ttomatically  ccnvert 
to  Class  A  shares  af^er  a  specified  period 
of  time  as  would  *M  Class  B  shares. 


6.  Any  other  cla 
Shares  (as  defined 
that  shares  in  that 
Class")  will,  after  {, 
automaticaliv  con\ 


I  of  shares  (the  "Tar  p\  Class".!  on  the 


basis  of  the  rtlativij 
t};e  two  cla.';ses,  w 


i.ny  sales  load,  i^t,  or  other  charge 


pre  vided  that,  aftei 
converted  shores  v\ 


lower  than  Lhe  asst  t 


cf  Non-Institutional 
leiow)  may  provide 
ss  (the  "Purchase 
[peiiod  of  time, 
ert  L".to  another  class 


Inet  asset  values  of 
hout  the  ir.po.sition 


fconversjon,  the 
(suld  be  subject  to  an 


asr  t-based  sales  d  :kige  and/or  service 
fef:.  if  any.  that  in  t:ie  aggregate  are 


based  sales  charge 


and/or  service  fee  tc  which  the  Purchase 
Class  shares  were  s  i  bject  prior  to  the 
conversion. 


7.  Any  conversion  of  shares  cf  one 
class  to  shares  of  another  class  is  subject 
to  the  continuing  availability  of  a  ruling 
of  the  Internal  Revenue  Service  or  an 
opinion  of  counsel  to  the  effect  that  the 
conversion  of  shares  does  not  constitute 
a  taxable  event  under  federal  income  tax 
law.  Any  such  conversion  may  be 
suspended  if  such  a  ruling  or  opinion  is 
no  longer  available. 

8.  Class  I  shares  would  be  offered  for 
purchase  only  by  the  following 
investors  (ihe  "Institutional  Investors"): 
(a)  Tax-e.\empt  retirement  plans  of  KFS 
and  its  affdiates,  and  (b)  the  follcving 
investment  advisory  clients  of  KFS  and 
its  investment  advisory  affiliates  that 
invest  at  least  $1  million  in  a  Fund:  (1) 
benefit  plans  unaffiliated  with  KFS, 
such  as  qualified  retirement  plans  (other 
than  individual  retirement  accounts  arid 
self-directed  retirement  plans),  (2)  banks 
and  insurance  companies  unaffihatod 
with  KFS  purchasing  for  their  ovm 
accounts,  and  (3)  endowment  funds  of 
non-profit  organizations  unaffdiated 
with  KFS. 

y.  Future  clas.ses  may  be  offered  to 
meet  the  specific  investment  nt?eds  of 
non-institutional  investors  (herein,  such 
future  classes  together  with  Class  A,  B, 
and  C  shares  are  "Non-Institutional 
Shares").  Other  future  classes,  in 
addition  to  Class  I  shares,  may  be 
offered  to  meet  the  specific  investment 
needs  of  a  particular  category  of 
Institutional  Investor  (together  wiih 
Class  I  shares,  "Institutional  Shares"). 
Still  other  future  classes  mav  be  offered 
to  various  market  segments  or  through 
various  types  of  intermediaries. 

10.  Only  Institutional  Investors  will 
be  eligible  to  invest  in  Institutional 
Shares.  Applicants  may  choose  not  to 
make  a  particular  class  of  Institutional 
Shares  available  to  one  or  mere 
categories  of  Institutional  Investors.  If 
no  class  of  Institutional  Shares  is  made 
available  to  a  particular  cat-?c:orv  of 
Institutional  Investor.  Institutional 
Investors  in  tliis  categon,-  will  be 
permitted  to  purchase  Non-Institutional 
Shares.  However,  no  Institutional 
Investor  that  is  eligible  to  invest  in  any 
class  of  Institutional  Shares  w  ill  be 
permitted  by  applicants  to  invest  in  any 
class  of  Ncn-lnstitutional  Shares. 
Accordingly,  there  will  be  no  overlap 
between  the  investors  ehgible  to  invest 
in  Institutional  Shares  and  investors 
eligible  to  invest  in  fJon-Institutional 
Shares  of  s  Fund  or  series  thereof. 

11.  Under  the  Multiple  Distribution 
System,  certain  expenses  may  be 
attributable  to  a  Fund,  but  not  to  a 
particular  series  thereof.  All  such 
expenses  will  be  borne  by  each  class  on 
the  basis  of  the  relative  aggregate  net 
assets  of  the  classes,  except  in  the  case 


of  a  Fund  that  has  series,  in  which  case 
they  will  first  be  allocated  among  series, 
based  on  the  relative  aggregate  net  assets 
of  such  series.  Expenses  that  are 
attributable  to  a  particular  series,  but 
not  to  a  particular  class  thereof,  will  be 
borne  by  each  class  on  the  basis  of  the 
relative  aggregate  net  assets  of  the 
classes. 

12.  Applicants  also  propose  to  assess 
and,  under  certain  cir'rumstances  waive 
or  reduce  a  CDSC  on  certain 
redemptions  of  their  shares.  The  CDSC 
will  not  be  imposed  upon  a  redeniption 
of  shares  that  were  purchased  more  than 
a  specified  period  of  time  prior  to  the 
redemption  (the  "CDSC  Period)  or 
upon  shares  derived  from  reinvest.ment 
of  distributions.  Furthennore,  no  CDSC 
will  be  imposed  upon  an  amoun:  that 
represents  share  appreciation. 

13.  The  Funds  reque.st  the  ability  to 
waive  the  CDSC  as  described  below:  (a) 
On  redemptions  fu!io\ving  the  total 
disability  (as  evidenced  by  a 
determination  by  the  federal  Sot  ial 
Security  Administrauon)  of  the 
shareholder  (including  a  registered  joint 
o'A7ier)  occurring  after  the  purchase  of 
the  shares  being  redeemed,  (b)  in  the 
event  of  the  death  of  the  shareholder 
(including  a  registered  joint  ownei),  (c) 
on  redemptions  pursuant  to  die  Funds' 
right  to  liquidate  .small  accounts  or  to 
charge  an  annual  small  account  fee,  (d) 
on  redemptions  of  shares  acquired  as  a 
result  of  the  inve.stment  of  distributions 
from  shares  of  a  class  of  one  Fund  into 
shares  of  the  same  class  of  another 
Fund,  (e)  for  redemptions  made 
pursuant  to  a  systematic  withdrawal 
plan,  and  (f)  in  connection  with  the 
following  redemptions  of  shares  held  by 
employer  sponsored  empiovee  benefit 
plans  maintained  on  the  subaccount 
record  keeping  system  made  available 
by  KFS:  (ii  Redemptions  to  satisfy 
participant  loan  advances  (loan 
repayments  would  cons-itut?  new 
purcha.-ies  for  purposes  of  tfi^  coi.tir.gent 
deferred  sales  charge  and  the  con 
privilege),  (ii)  redemptions  in 
connection  with  retirement 
distributions  (limited  at  any  or.e 
10%  of  the  total  value  of  pi.m  assets 
invested  in  the  Fund),  (i.ij  redemptions 
in  cojuiection  with  dis!nt)ut!ons 
qualifying  under  the  haidship 
provisions  of  Internal  Revenue  Code 
section  4U3ib){7)  or  in  Treasury 
Regulatu n  401(k)-l(dli2j!'as  amended, 
and  (iv)  redemptions  representing 
returns  of  excess  contributions  to  such 
plans. 

14.  The  Funds  will  provide  a  rredit 
(i.e.,  a  reimbursement)  for  an\  CDSC 
paid  by  a  redeeming  sharehnuler  in 
connection  with  a  redemption  of  shares 
of  a  class  followed  by  a  reinvestment  in 


'.ersion 


'.imc  to 


23764 


Federal  Register  /  Vol.  59,  No.  87  /  Friday.  May  6.  1994  /  Notices 


any  shares  of  the  same  class  of  the  same 
Fund  or,  as  permitted  by  KFS,  the  same 
class  of  another  Fund,  effected  within 
such  number  of  days  of  the  redemption 
as  may  be  specified  in  a  Fund's 
prospectus.  The  CDSC  credit  will  be 
paid  by  KFS.  Upon  redemption 
thereafter,  when  calculating  the  amount 
of  the  CDSC  the  shares  will  be  deemed 
to  have  been  held  for  the  period  from 
purchase  through  reinvestment,  except 
for  the  period  between  redemption  and 
reinvestment,  until  such  shares  are 
finally  redeemed. 

Applicants'  Legal  Analysis 

1.  The  creation  of  multiple  classes  of 
shares  may  result  in  shares  of  a  class 
having  priority  over  another  class  as  to 
payment  of  dividends  and  having 
unequal  voting  rights,  because  under  the 
proposed  arrangement:  (1)  Shareholders 
of  different  classes  (i)  would  pay 
different  fees  because  of  the  rule  12b- 

1  plan  (and  related  costs)  and  (ii)  may 
pay  different  service  fees,  shareholder 
servicing  fees  and  Class  Expenses  and 
(2)  each  class  would  be  entitled  to 
exclusive  voting  rights  as  to  matters 
concerning  its  rule  12b-l  plan. 

2.  The  abuses  that  section  18  of  the 
Act  is  intended  to  address  as  set  forth 
in  section  1(b)  of  the  Act  are  that  the 
interest  of  investors  are  adversely 
affected  when  investment  companies  by 
excessive  borrowing  and  the  issuance  of 
excessive  amounts  of  senior  securities 
increase  unduly  the  speculative 
character  of  their  junior  securities  or 
operate  without  adequate  assets  or 
reserves.  The  Multiple  Distribution 
System  does  not  involve  borrowings  and 
does  not  affect  the  Funds'  existing  assets 
or  reserves.  In  addition,  the  proposed 
arrangement  will  not  increase  the 
speculative  character  of  the  shares  of  the 
Funds,  since  all  such  shares  will 
participate  pro  rata  in  all  the  Fund's 
appreciation,  income  and  expenses 
(with  the  exception  of  the  different 
distribution  fees  payable  by  each  class 
of  shares  and  any  other  costs  relating  to 
implementing  the  rule  12b-l  plan  for 
such  class  or  an  amendment  to  such 
plan  including  obtaining  shareholder 
approval  of  the  rule  12b-l  plan  for  such 
class  or  any  amendment  to  such  plan), 
any  different  service  fees,  shareholder 
servicing  fees,  and  Class  Expenses. 

3.  Applicants  believe  that  the 
imposition  of  the  CDSC  is  fair  and  in  the 
best  interests  of  their  shareholders.  The 
proposed  CDSC  provides  shareholders 
the  advantage  of  having  more 
investment  dollars  working  for  them 
from  the  time  of  their  purchase  than  if 

a  sales  load  were  imposed  at  the  time  of 
purchase.  Furthermore,  the  CDSC 
described  above  is  fair  to  shareholders 


because  it  applies  only  to  amounts 
representing  purchase  payments  and 
does  not  apply  to  amounts  representing 
share  appreciation,  or  to  amounts 
representing  reinvestment  of 
distributions. 

Applicants  Conditions 

Applicants  agree  that  the  order  of  the 
Commission  granting  the  requested 
relief  shall  be  subject  to  the  following 
conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund,  and  be  identical 
in  all  respects  to  each  other  class,  except 
as  set  forth  below.  The  only  differences 
among  tlie  various  classes  of  shares  of 
the  same  Fund  will  relate  solely  to:  (a) 
Different  distribution  fee  payments 
associated  with  any  rule  12b-l  plan  for 
a  particular  class  of  shares  and  any 
other  costs  relating  to  implementing  or 
amending  such  Plan  (including 
obtaining  shareholder  approval  of  such 
Flan  or  any  amendment  thereto)  which 
will  be  borne  solely  by  shareholders  of 
such  classes,  (b)  different  service  fees, 

(c)  different  shareholder  servicing  fees, 

(d)  different  Class  Expenses,  which  will 
be  limited  to  the  following  expenses 
determined  by  the  Trustees  to  be 
attributable  to  a  specific  class  of  shares: 
(i)  Printing  and  postage  expenses  related 
to  preparing  and  distributing  materials 
such  as  shareholder  reports, 
prospectuses,  and  proxy  statements  to 
current  shareholders  of  a  specific  class; 
(ii)  Commission  registration  fees 
incurred  by  a  specific  class;  (iii) 
litigation  or  other  legal  expenses 
relating  to  a  specific  class;  (iv)  Trustee 
fees  or  expenses  incurred  as  a  result  of 
issues  relating  to  a  specific  class;  and  (v) 
accounting  expenses  relating  to  a 
specific  class;  (e)  the  voting  rights 
related  to  any  12b-l  Plan  affecting  a 
specific  class  of  shares,  except  as 
provided  in  condition  16  below;  (f) 
conversion  features;  (g)  exchange 
privileges;  and  (h)  class  names  or 
designations.  Any  additional 
incremental  expenses  not  specifically 
identified  above  which  are  subsequently 
identified  and  determined  to  be 
properly  applied  to  one  class  of  shares 
shall  not  be  so  applied  unless  and  until 
approved  by  the  Commission  by  an 
amended  order. 

2.  The  Trustees  of  each  Fund, 
including  a  majority  of  the  Independent 
Trustees,  will  approve  the  Multiple 
Distribution  System  for  a  particular 
Fund  prior  to  its  implementation  by  that 
Fund.  The  minutes  of  the  meetings  of 
the  Trustees  of  each  Fund  rcgpj-ding  the 
deliberations  of  the  Trustees  with 
respect  to  the  approvals  necessary  to 
implement  the  Multiple  Distribution 


System  will  reflect  the  reasons  for  the 
Trustees'  determination  that  the 
proposed  Multiple  distribution  System 
is  in  the  best  interests  of  both  the  Fund 
and  its  shareholders. 

3.  The  initial  determination  of  any 
Class  Expenses  that  will  be  applied  to 
a  class  and  any  subsequent  changes 
thereto  will  be  reviewed  and  approved 
by  a  vote  of  the  Board  of  Trustees, 
including  a  majority  of  the  non- 
interested  Trustees.  Any  persons 
authorized  to  direct  the  application  and 
disposition  of  monies  paid  or  payable 
by  the  Fund  to  meet  Class  Expenses 
shall  provide  to  the  Board  of  Trustees, 
and  the  Trustees  shall  review  at  least 
quarterly,  a  written  report  of  the 
amounts  so  expended  and  the  purposes 
for  which  such  expenditures  were 
made. 

4.  Any  distributor  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  be  sold  to  particular 
investors.  Applicants  will  require  all 
persons  selling  shares  of  the  Funds  to 
conform  to  such  standards;  and  such 
compliance  standards  will  require  that 
all  investors  eligible  to  purchase 
Institutional  Shares  will  be  sold  only 
Institutional  Shares  rather  than  any 
other  class  of  shares  offered  by  a  Fund, 
and  that  all  investors  eligible  to 
purchase  Non-Institutional  Shares  will 
be  sold  only  Non-Institutional  Shares. 

5.  The  Administrative  Plan  will  be 
adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l(b)  through  (f)  as  if  the 
expenditures  made  thereunder  were 
subject  to  rale  12b-l.  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 

6.  On  an  ongoing  basis,  the  Trustees 
of  the  Funds,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and    " 
otherwise,  will  monitor  each  Fund  for 
the  existence  of  any  material  conflicts 
among  the  interests  of  the  various 
classes  of  shares.  The  Trustees, 
including  a  majority  of  the  Independent 
Trustees,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop.  KFS 
will  be  responsible  for  reporting  any 
potential  or  existing  conflicts  to  the 
Trustees.  If  a  conflict  arises,  KFS  at  its 
own  cost  will  remedy  such  conflict  up 
to  and  including  establishing  a  new 
registered  management  investment 
company. 

7.  The  Trustees  of  the  Funds  will 
receive  quarterly  and  annual  statements 
concerning  distribution  and  servicing 
expenditures  complying  with  paragraph 
(b)(3)(ii)  of  rule  12b-l,  as  it  may  be 
amended  from  time  to  time.  In  the 
statements  only  expenditures  properly 
attributable  to  the  sale  or  servicing  of  a 
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particular  class  lof  shan.^s  will  be  used  to 
support  any  distribution  or  service  fee 
charged  to  that  class.  Expenditures  not 
related  to  the  sale  or  servicing  of  a 
particular  class  Will  not  be  presented  to 
the  Trustees  to  Support  any  distribution 
or  servicing  fee  ktributable  to  that  class. 
The  statements.! including  the 
allocations  upoii  which  they  are  based, 
will  be  subject  tp  the  review  of  the 
Independent  Trjistees  in  the  e.xercise  of 
their  fiduciary  duties. 

8.  Dividends  beid  by  a  Fund  as  to 
each  class  of  its  jsihares,  to  the  extent  any 
dividends  are  p^id,  will  be  calculated  in 
the  same  manjiejr.  at  the  same  time,  on 
the  same  day.  arid  will  be  in  the  same 
amount,  except  hat  any  distribution 
fees,  service  fee;  .shareholder  servicing 
fees  and  Class  Ecpensesallocated  to  a 
class  will  be  borne  exclusively  by  that 
class. 

9.  The  methodology  and  procedures 
for  calculating  tJie  net  asset  value  and 
dividends  and  distributions  of  the 

-  various  classes  ajnd  the  proper 
allocation  of  expanses  between  or 
among  the  various  classes  has  been 
reviewed  by  an  « xpert  (the  "Exprrt") 
who  has  rendered  to  the  applicjints  a 
report,  which  has'becn  provided  to  the 
staff  of  the  Cumriission,  stating  that 
such  methodolojy  and  procedures  are 
adequate  to  ensurte  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  th a  Expert,  or  an 
appropriate  subsltute  Expert,  will 
monitor  the  mamler  in  which  the 
calculations  and  aiilocations  are  being 
made  and.  based  Upon  such  revie-v.  will 
render  at  least  annually  a  report  to  the 
Funds  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  th*  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  Commission  pursuant  to  sections 
30(a)  and  30(b)(l)of  the  Act.  The  work 
papers  of  the  Expiert  concerning  such 
reports,  following  request  by  the  Funds 
which  the  Funds  iagree  to  make,  will  be 
available  for  inspection  by  the 
Commission  staff  upon  the  wrirtm 
request  to  the  Fund  for  such  work 
papers  by  a  senior  mem.ber  of  the 
Division  of  Investment  Management  or 
of  a  Regional  Office  of  the  Commission, 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant,  the 
Chief  Financial  Analyst,  an  Assistant 
Director  and  any  Regional 
Administrators  or  Associate  and 
Assistant  Regional  Administrators.  The 
initial  report  of  the  Expert  is  a  "Report 
on  Policies  and  Procedures  in 
Existence,"  and  the  ongoing  reports  will 
be  "Reports  on  Policies  and  Procedures 
Placed  in  Operation  and  Tests  of 
Operating  EJFfectivoness,"  as  defined  and 


described  in  SAS  No.  70  of  the  AICPA, 
as  it  may  be  amended  from  time  to  time, 
or  in  similar  auditing  standards  as  they 
may  be  adopted  by  the  AICPA  from  time 
to  tim.e. 

10.  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  distributions 
of  the  various  classes  of  shares  and  the 
proper  allocation  of  expenses  between 
or  among  such  classes  of  shares;  and 
this  representation  has  been  concurred 
with  by  the  Expert  in  the  initial  report 
referred  to  in  condition  (9)  above  and 
will  be  concurred  with  by  the  Expert,  or 
an  appropriate  substitute  Expert,  on  an 
ongoing  basis  at  least  annually  in  the 
ongoing  reports  referred  to  in  condition 
(9)  above.  Applicants  agree  to  take 
immediate  corrective  action  if  the 
Expert,  or  appropriate  substitute  Expert, 
does  not  so  concur  with  the  ongoing 
reports. 

11.  The  prospectuses  of  each  Fund 
will  contain  a  statement  to  the  effect 
that  a  salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  or  servicing  Fund  shares  may 
receive  different  compensation  as  to  one 
class  of  Fund  shares  in  relation  to 
another. 

12.  The  conditions  pursuant  to  which 
the  exempt] ve  order  is  granted  and  the 
duties  and  responsibilities  of  Lhe 
Trustees  of  the  Funds  concerning  the 
Multiple  Distribution  System  will  be  sot 
forth  in  guidelines  that  will  be 
furnished  to  the  Trustees  as  part  of  the 
materials  setting  forth  the  duties  and 
responsibilities  of  the  Trustees. 

13.  Each  Fund  will  disclose  the 
respective  e.xpenses.  performarxe  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
conversion  features,  and  exchange 
privileges  applicable  to  each  class  of 
shares  other  than  Institutional  .Shares  in 
every  prospectus,  regardless  of  whether 
all  classes  of  shares  are  offered  through 
each  prospectus.  Institutional  Shares 
will  be  offered  solely  pursuant  to  a 
separate  prospectus.  The  prospectus  for 
Institutional  Shares  will  disclose  the 
existence  of  the  Fund's  other  classes, 
and  the  prospectus  for  the  Fund's  other 
classes  will  disclose  the  existence  of 
Institutional  Shares  and  will  identify 
the  persons  eligible  to  purchase 
Institutional  Shares.  The  shareholder 
reports  on  each  Fund  will  disclose  the 
re,>pective  expenses  and  performance 
data  applicable  to  each  class  of  shares. 
The  shareholder  reports  will  contain,  in 
the  statement  of  assets  and  liabilities 
and  statement  of  operations, 
information  related  to  the  Fund  as  a 

w  hole  and  not  on  a  per  class  basis.  Each 


Fund's  per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  for  all 
classes  of  shares  of  that  Fund.  To  the 
extent  that  any  advertisement  or  sales 
literature  describes  the  e.xpenses  or 
performance  data  applicable  to  any  class 
of  shares,  it  will  disclose  the  expenses 
and/or  performance  data  applicable  to 
all  classes  of  shares  e.xcept  Institutional 
Shares.  Advertising  materials  refiectmg 
the  expenses  or  perforrriance  data  for 
Institutional  Shares  will  be  available 
only  to  Lhose  persons  ehgible  to 
purchase  Institutional  Shares.  The 
information  provided  by  applicants  for 
publication  in  any  newspaper  or  similar 
listing  of  the  Funds'  net  asset  values  and 
public  offering  prices  will  present 
separately  each  class  of  shares  except 
histitutional  Shares. 

14.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  application  will  not  imply 
Conunission  approval,  authorization,  or 
acquiescence  in  any  particular  level  of 
payments  that  the  Funds  mav  make  . 
pursuant  to  their  riile  12b-l  distribution 
plans  or  Administrative  Plan  in  reliance 
upon  the  exemptive  order. 

15.  Purchase  Class  shares  will  convert 
info  Target  Class  shares  on  the  ba-^is  of 
the  relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load.  fee.  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/cr  service  fee  (as  those  terms  are 
defined  in  Article  III.  section  26  of  die 
NA.SDS  Rules  of  Fair  Practice),  if  env. 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

16.  If  a  Fund  implements  anv 
amendment  to  its  rule  12h-l  Flan  (or,  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-l  service  pL^n)  that  would 
increase  materially  the  amount  that  may 
be  borne  by  the  Target  Class  shares 
under  the  plan,  existint,  Purchase  Class 
shares  will  stop  converting  into  Target 
Class  shares  unless  the  Purchase  Class 
shareholders,  voting  separately  as  a 
class,  approve  the  propcjsal.  The 
Trustees  shall  fake  such  actions  as  are 
necessary  to  ensure  that  existing 
Purchase  Qass  shares  are  exchanged  or 
converted  into  a  new  class  of  shares 
("New  Target  Class"),  identical  in  all 
material  respects  to  the  Target  Class  as 

it  e.xistcd  prior  to  implementation  of  the 
proposal,  no  later  than  such  shares 
previously  were  scheduled  to  convert 
into  the  Target  Class.  If  deemed 
advisable  by  the  Trustees  to  implement 
the  foregoing,  such  action  may  i.nclude 
the  exchange  of  all  existing  Purchase 
Class  shares  for  a  new  class  ("New 
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Purchase  Class"),  identical  to  the 
existing  Purchase  Class  shares  in  all 
material  respects  except  that  New 
Purchase  Class  will  convert  into  New 
Target  Class.  The  New  Target  Class  or 
the  New  Purchase  Class  may  be  formed 
without  further  exemptive  relief. 
Exchanges  or  conversions  described  in 
this  condition  shall  be  effected  in  a 
manner  that  the  Trustees  reasonably 
believe  will  not  be  subject  to  federal 
taxation.  In  accordance  with  condition  6 
above,  any  additional  cost  associated 
with  the  creation,  exchange,  or 
conversion  of  the  New  Target  Class  or 
the  New  Purchase  Class  shall  be  borne 
solely  by  the  investment  adviser  and 
principal  underwriter.  Purchase  Class 
shares  sold  after  the  implementation  of 
the  proposal  may  convert  into  Target 
Class  shares  subject  to  the  higher 
maximum  payment,  provided  that  the 
material  features  of  the  Target  Class 
plan  and  the  rtlationship  of  such  plan 
to  ths  Purchase  Class  shares  are 
disclosed  in  an  effective  registration 
statement. 

17.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  Investment  Company  Act 
Release  No.  16619  (November  2,  1988) 
as  such  rule  is  currently  proposed  and 
as  it  may  be  reproposed,  adoptf  d,  or 
amended. 

For  the  Commission,  by  (he  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  94-10981  Filed  5-5-94;  8:45  am] 

BILUIIG  CODE  B010-01-M 

[Investment  Company  Act  Rel.  No.  20263; 
812-6920] 

National  Equity  Trust;  Notice  of 
Application 

May  2. 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPLICANT:  National  Equity  Trust. 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  section  12(d)(3). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  a  conditional  order  on  behalf  of  its 
series  (the  "Series")  to  permit  each 
Series  to  invest  up  to  twenty  percent  of 
its  total  assets  in  securities  of  issuers 
that  derived  more  than  fifteen  percent  of 
their  gross  revenues  in  their  most  recent 
fiscal  year  from  securities  related 
activities. 


FILING  DATE:  The  application  was  filed 
on  April  1, 1994.  By  supplemental  letter 
dated  April  29, 1994.  counsel,  on  behalf 
of  applicant,  agreed  to  file  an 
amendment  diu-ing  the  notice  period  to 
make  certain  technical  changes.  This 
notice  reflects  the  changes  to  be  made 
to  the  application  by  such  amendment. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  v\'ill  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  27,  1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicaiil,  in  the  form  of  an  affidavit  or, 
for  la'^ers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  tlie  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  v.-ho  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  SscrrJary,  SEC,  450  Fifth 
Street.  NW.,  Washington,  DC  20549. 
Applicant,  c/o  Prudential  Securities 
Incorporated,  32  Old  Slip.  New  York, 
New  York  10292  (Attn:  Richard  R. 
Hoffmann). 

FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  Thornton,  Seninr  Attorney, 
at  (202)  942-0533,  or  Barry  D.  Miller, 
Senior  Special  Counsel,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Kegukition). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtiinod  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Each  Series  will  be  a  scries  of 
applicant,  a  unit  investment  trust 
registered  under  the  Act.  Prudential 
Securities  Incorporated  ("Pnidential")  is 
applicant's  depositor.  Prudential 
currently  intends  to  offer  a  new  Series 
four  times  a  year  at  about  the  beginning 
of  each  calendar  quarter. 

2.  Each  Series'  investment  objective  is 
to  providj  total  return  through  a 
combination  of  potential  capital 
appreciation  and  current  dividend 
income.  Each  Series  will  invest 
approximately  20%,  but  in  no  event 
more  than  20.5%,'  of  the  value  of  such 


Series'  total  assets  in  each  of  the  five 
lowest  dollar  price  per  share  stocks  of 
the  ten  common  stocks  in  the  Dow  Jones 
Industrial  Average  ("DJIA")  having  the 
highest  dividend  yields.  Dividend 
yields  will  be  calculated  by  annualizing 
the  last  quarterly  or  semi-annual 
ordinary  dividend  distributed  on  that 
security  and  dividing  the  result  by  the 
market  value  of  the  security  at  the  close 
of  the  New  York  Stock  Exchange  either 
on  or  shortly  before  such  Series'  initial 
date  of  deposit. 

3.  The  DJIA  comprises  30  widely-held 
common  stocks  listed  on  the  New  York 
Stock  Exchange  which  are  chosen  by  the 
editors  of  The  Wall  Street  Journal.  The 
DJIA  is  the  property  of  Dow  Jones  & 
Company,  Inc.,  which  is  not  affiliated 
with  Prudential  or  any  Series,  and  does 
not  participate  in  any  way  in  the 
creation  of  any  Series  or  the  selection  of 
its  stocks. 

4.  The  securities  deposited  in  each 
Series  will  be  chosen  solely  according  to 
the  formula  described  above,  and  will 
not  necessarily  roHect  the  research 
opinions  or  buy  or  sell 
recommendations  of  Prudential. 
Prudential  will  have  no  discretion  as  to 
which  securities  are  purchased. 
Securities  deposited  in  a  Series  may 
include  securities  of  issuers  that  derived 
more  than  fifteen  percent  of  their  gross 
revenues  in  thrir  most  recent  fiscal  year 
fro.m  securities  related  activities. 

5.  During  the  90-day  period  following 
the  initial  date  of  deposit.  Prudential 
mr.y  dep*'  it  additional  securities, 
maintainir.;;  to  the  extent  practicable  the 
original  proportionate  relationship 
among  the  number  of  shares  of  each 
stock  in  the  portfolio.  Subsequent 
deposits  made  after  the  90-day  period 
following  the  initial  date  of  deposit 
must  replicate  exactly  (subject  to  certain 
limited  exceptions)  the  proportionate 
relationship  among  the  face  amounts  of 
the  securities  comprising  the  portfolio  at 
the  end  of  the  initial  90-day  period, 
whether  or  not  a  stock  continues  to  be 
among  the  five  highest  dividend 
yielding  stocks. 

6.  A  Series'  portfolio  will  not  be 
actively  managed.  Sales  of  portfolio 
securities  will  be  made  in  connection 
with  redemptions  and  at  the  termination 
of  the  trust.  Prudential  will  have  no 
discretion  as  to  when  securities  will  be 
sold  except  that  it  is  authorized  to  direct 
the  trustee  to  sell  securities  upon  failure 


>  Prudential  will  attempt  to  purchase  securities  so 
that  each  of  the  five  common  stoclts  in  a  Series 
portfolio  represents  twenty  percent  of  the  value  of 
a  Series'  total  assets  on  the  initial  date  of  deposit. 
Prudential  may  purchase  the  securities  for  a  Series 
in  odd  lots  in  order  to  achieve  this  goal.  However. 


it  is  more  efficient  if  securities  are  purchased  in  100 
share  lots  and  50  share  lots.  As  a  result,  a  Series 
may  purchase  securities  of  a  securities  related 
issuer  that  represent  over  twenty  percent,  but  in  no 
event  more  than  20.5  percent,  of  a  Series'  assets  on 
the  initial  date  of  deposit  to  the  extent  necessary  to 
enable  Prudential  to  meet  its  purchase  requirements 
and  to  obtain  the  best  price  for  the  securities. 
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of  the  issuer  of  a  security  held  by  a 
Series  to  declare  or  pay  anticipated  cash 
dividends,  institution  of  certain 
materially  adverse  legal  proceedings 
against  the  issuer,  default  by  the  issuer 
under  certain  documents  materially  and 
adversely  affecting  future  declaration  or 
payment  of  dividends,  or  the  occurrence 
of  other  market  or  credit  factors  that,  in 
the  opinion  of  Prudential,  would  make 
retention  of  such  securities  bv  a  Series 
detrimental  to  the  interests  ol  the  unit 
holders.  The  adverse  financial  condition 
of  an  issuer  will  not  necessarily  require 
the  sale  of  its  securities  from  a  Series' 
portfolio. 

Applicant's  Legal  Analysis 

1.  Section  12(d)(3),  with  limited 
exceptions,  prohibits  an  investment 
company  from  acquiring  any  security 
issued  by  any  person  who  is  a  broker, 
dealer,  underwriter,  or  investment 
adviser.  Rule  12d3-l(b)  exempts  from 
section  12(d)(3)  purchases  by  an 
investment  company  of  securities  of  an 
issuer  that  derived  more  than  fifteen 
percent  of  its  gross  revenues  in  its  most 
recent  fiscal  year  from  securities  related 
activities,  provided  that,  among  other 
things,  immediately  after  such 
acquisition,  the  acquiring  company  has 
invested  not  more  than  five  percent  of 
the  value  of  its  total  assets  in  securities 
of  the  issuer.  Notwithstanding  the 
above,  rule  12d3-l(c)  prohibits  any 
registered  investment  company  from 
acquiring  any  security  issued  by  that 
company  from  acquiring  any  security 
issued  by  that  company's  investment 
adviser,  promoter,  or  principal 
underwriter,  or  any  affiliated  person  of 
such  investment  adviser,  promoter,  or 
principal  underwTiter. 

2.  Apphcant  seeks  an  exemption  to 
permit  any  Series  to  invest  up  to 
approximately  twenty  percent,  but  in  no 
event  more  than  20.5  percent,  of  the 
value  of  its  total  assets  in  securities  of 
an  issuer  that  derives  more  than  fifteen 
percent  of  its  gross  revenues  from 
securities  related  activities.  Applicant 
and  each  series  will  comply  with  all  of 
the  provisions  of  rule  12d3-l,  except  for 
the  five  percent  bmitation  on  the 
amount  of  assets  that  may  be  invested 

in  securities  of  issuers  that  derived  more 
than  fifteen  percent  of  their  gross 
revenues  from  securities  related 
activities  in  their  most  recent  fiscal  year. 

3.  Applicant  asserts  that  section 
12(d)(3)  was  intended  to  prevent 
investment  companies  from  exposing 
their  assets  to  the  entrepreneurial  risk  of 
securities  related  businesses,  to  prevent 
potential  conflicts  of  interest,  and  to 
eliminate  certain  reciprocal  practices 
between  Investment  companies  and 
securities  related  businesses. 


4.  One  potential  conflict  discussed  by 
applicant  could  occur  if  an  investment 
company  purchased  securities  or  other 
interests  in  a  broker-dealer  to  reward 
that  broker-dealer  for  selling  fimd 
shares,  rather  than  solely  on  investment 
merit.  Applicant  argues  that  this 
concern  does  not  arise  in  connection 
with  its  application  because  neither  the 
applicant  nor  the  sponsor  has  discretion 
in  choosing  the  securities  or  percentage 
amount  purchased.  The  security  must 
first  be  included  in  the  DJIA,  which  is 
unaffiliated  with  Prudential  and 
apphcant,  and  must  also  qualify  as  one 
of  the  five  highest  dividend  yielding 
securities  as  calculated  by  the  objective 
formula  described  above. 

5.  Applicant  also  states  that  the  effect 
of  a  Series'  purchase  on  the  stock  of 
parents  of  broker-dealers  would  be  de 
minmis.  Applicant  asserts  that  the 
common  stocks  of  securities  related 
issuers  represented  in  the  DJIA  are 
widely  held,  have  active  markets,  and 
that  potential  purchases  by  any  Series 
would  represent  an  insignificant 
amount  of  the  outstanding  common 
stock  and  the  trading  volume  of  any  of 
these  issues.  According  to  applicant,  it 
is  highly  unlikely  that  purchases  of 
these  securities  by  a  Series  would  have 
any  significant  impact  on  the  market 
valuer  of  any  such  securities. 

6.  Another  potential  conflict  of 
interest  discussed  by  applicant  could 
occur  if  an  investment  company 
directed  brokerage  to  a  broker-dealer  in 
which  the  company  has  invested  to 
enhance  the  broker-dealer's  profitability 
or  to  assist  it  during  financial  difficuhy. 
even  though  the  broker-dealer  may  not 
offer  the  best  price  and  execution.  To 
preclude  this  type  of  conflict,  applicant 
and  each  Series  agree,  as  a  condition  of 
this  application,  that  no  company  held 
in  the  portfolio  of  a  Series  nor  any 
affiliate  thereof  will  act  as  broker  for  any 
Series  in  the  purchase  or  sale  of  any 
security  for  its  portfofio. 

7.  Applicant  states  that  the  requested 
relief  is  appropriate  in  the  public' 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

Applicant's  Condition 

Applicant  agrees  that  the  requested 
exemptive  order  may  be  conditioned 
upon  no  company  held  in  the  portfolio 
of  a  Series,  nor  any  affiliate  thereof, 
acting  as  broker  for  any  Series  in  the 
purchase  of  any  security  for  the  Series' 
portfolio. 


For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secrrtary. 
IFR  Doc.  94-10982  Filed  5-5-94;  8.45  a,T,| 

BILUNO  CODE  8010-01-11 


[Release  No.  35-26043] 


Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act ") 

April  29.  1994. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  apphcafion(s) 
and/or  declaration(s)  for  completed 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  andVor  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  UTiting  by 
May  23. 1994,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  and  serve  a 
copy  on  the  relevant  applicant{s)  and/or 
declarant (s)  at  the  address(es)  specified 
below.  Proof  of  ser\  ice  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Central  and  South  West  Corporation,  et 
al.  (70-7918) 

Central  and  South  West  Corporation 
("CSW"),  a  registered  holding  company, 
and  two  of  its  nonutility  subsidiaries, 
CSW  Energy,  Inc.  ("Energy").  CSW 
Development-I,  Inc.  ("Energy  Sub"),  a 
nonutility  subsidiary  of  Energy  Sub, 
CSW  Mulbeny.  Inc.  ("CSW  Mulberry"), 
and  a  proposed  nonultility  subsidiary  of 
Energy  Sub,  CSW  Mulberry  II.  Inc. 
("Mulberry  LP  Sub"),  each  located  at 
1616  Woodall  Rodgers  Freeway,  P.O. 
Box  660164.  Dallas,  Texas  75202;  and 
three  other  nonutility  subsidiaries, 
ARK/CSW  Development  Partnership 
("Joint  Venture"),  Polk  Power  Partnu.'-s, 
LP.  ("Partnership")  and  Polk  Power  GP 
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C'JV  Sub").  Inc..  and  a  proposed 
nonutility  subsidiary  of  Joint  Venture. 
Polk  Power  GP  II.  Inc.  ("Mulberry  CF 
sub"),  each  located  at  2304(3  Avenida  de 
la  Carlota.  Suite  400.  Laguna  Hills. 
California  92653  (collectively. 
"Applicanis").  have  filed  a  post- 
effective  amendment  undisr  sections 
6(a),  7.  9(a).  10.  12(b),  and  12(c)  of  the 
Act  and  Rules  42,  43,  45  and  50(a)(5) 
thereunder  to  their  application- 
declaration  previously  filed  under 
sections  6(a).  7.  9(a),  10  and  12(b)  of  the 
Act  and  Rules  43,  45.  50(a)(3)  and  5 1 
thereunder. 

By  order  dated  February  18.  1OT2 
(HCARNo.  25477)  ("Februar)- Order"). 
CSW.  Energy,  Energy  Sub  and  the  Joint 
Venture  were  authorized,  among  other 
things,  to  contribute  up  to  $9  million  to 
the  capital  of  the  Partnership,  to  borrow 
up  to  $120  million  ("Construction 
Financing")  to  construct  and  develop  a 
122.2  megawatt,  gas-fired  cogeneration 
facility  and  integrated  carbon  dioxide 
plant  steam  host  ("Project")  located  near 
Bartow  in  Polk  County,  Florida,  and  to 
convert  such  borrowings  to  a  term  loan 
facility  ("Term  Loan  Financing")  with  a 
lender  or  group  of  lenders  ("Lenders") 
upon  completion  of  the  project.  Under 
the  February  Order.  CSVV,  Energy, 
Energy  Sub  and  the  Joint  Venture  were 
also  authorized  to  organize  the 
Partnership  to  own  and  operate  the 
Project  and  organize  J\'  Sub  to  be  the 
sole  general  partner  of  the  Partnership. 

Once  operational,  the  Project  would 
be  a  qualifying  cogeneration  facility 
under  the  Public  Utility  Regulatory 
Policies  Act  of  1978  ("PURPA").  JV  Sub 
is  a  wholly  owned  subsidiary  of  the 
Joint  Venture,  a  general  partnership 
owned  equally  by  Energy  Sub  and  ARK 
Energy,  Inc.  ("ARK"),  a  nonassociate 
corporation.  JV  Sub,  a  corporation,  has 
a  1%  interest  in  the  Partnership.  The 
two  limited  partners  are  Energy  Sub  and 
ARK.  They  each  hold  a  49.5%  "interest 
in  the  Partnership. 

By  subsequent  order  dated  August  6. 
1992  (HCAR  No.  25599)  ("August 
Order"),  the  Commission  authorized, 
among  other  things,  certain  technical 
changes  to  the  Project  description  and 
the  Partnership  to  enter  into  a 
construction  agreement  with  Energy  or 
Energy  Sub  for  the  purpose  of 
developing  and  constructing  the  Project 
The  August  Order  also  authorized  the 
Applicants  to  increase  the  amount  of 
Construction  Financing  to  $135  million 
and  to  increase  the  amount  of  capital 
contributions  that  Energy  Sub  and  ARK 
would  each  contribute  to  the 
Partnership  to  $13.5  million. 

By  order  dated  March  19. 1993  (HCAR 
No.'25762)  ("March  Order"),  the 
Applicants  were  authorized  to:  (1) 


increase  the  amount  of  Construction 
Financing  to  $160  million  (2)  increase 
the  maxinmm  amount,  excluding 
advances,  as  defined  below,  of  the 
aggregate  equity  contributions  to  the 
Partnership  by  J\'  Sub  and  Energy  Sub 
to  $32  million,  constituting  a  maximum 
equity  contribution  equal  to  20%  of  the 
amount  to  be  finariced;  and  (3)  make, 
directly  or  indirectly  through  Energy, 
loans,  open  account  advances,  or 
additional  equity  contributions  to  the 
Partnership  in  an  aggregate  amount  not 
to  exceed  $85  million  ("Advances"). 

By  order  dated  January  31, 1994 
(HCAR  No.  25983),  the  Commission 
authorized  a  change  in  the  description 
of  the  Project  and  the  formation  of  CSW 
Mulberry.  In  addition,  the  Commission 
authorized  the  investment  of  a  new 
limited  partner  ("New  Limited  Partner") 
in  the  Partnership  in  lieu  of  the  tenn 
loan  financing  for  the  Project  and  the 
issuance  of  corporate  guaranties  by  the 
.Applicants  or  stand-by  letters  of  credit 
with  the  Applicants  as  account  party  in 
an  amount  not  to  exceed  $50  million, 
such  guaranties  or  letters  of  credit  to 
support  payment  obligations  of  the 
Partnership  required  by  the  provider  of 
third  party  financing  for  the  Project  or 
fuel  suppliers,  fuel  transportation  or 
other  third  parties  under  various  project 
agreements. 

The  Apphcants  now  propose  that 
Energy  Sub  form  a  special  purpose 
wholly  owned  subsidiary  to  be  known 
as  CSVV  Mulberry  II,  Inc.' ("Mulberry  LP 
Sub").  Mulberry  LP  Sub  would  be 
incorporated  under  the  laws  of  the  State 
of  Delaware  with  an  authorized  capital 
of  up  to  1,000  shares  of  common  stock 
without  par  value.  In  exchange  for  an 
assignment  from  Energy  Sub  to 
Mulberry  LP  Sub  of  all  of  Energy  Sub's 
right,  title  and  interest  in  and  to  CSVV 
Mulberry,  Energy  Sub  would  subscribe 
to  all  of  Mulberry  LP  Sub's  common 
stock.  It  is  further  proposed  that  the 
Joint  Venture  form  a  special  purpose 
wholly  owned  subsidiary  to  be  kjiown 
as  Polk  Power  GP  II,  Inc.  ("Mulberry  CP 
Sub").  Mulberry  GP  Sub  would  be 
incorporated  under  the  laws  of  the  State 
of  Delaware  with  an  authorized  capital 
of  up  to  1,000  shares  of  common  stock 
without  par  value.  In  exchange  for  an 
assignment  from  the  Joint  Venture  to 
.Mulberry  GP  Sub  of  all  of  the  Joint 
Venture's  right,  title  and  interest  in  and 
to  JV  Sub,  the  Joint  Venture  would 
subscribe  to  all  of  Mulberry  GP  Sub's 
common  stock. 

In  the  event  that  Mulberry  LP  Sub  and 
Mulberry  GP  Sub  are  formed  pursuant 
to  the  authority  sought,  the  Applicants 
request  authority  to  include  Mulberry 
LP  Sub  and  Mulberry  GP  Sub  in  the  ' 
flow  of  hmds  for  equity  contributions. 


open  account  advances  and 
intercompany  loans  on  the  terms  and  in 
the  manner  authorized  by  the  prior 
orders  of  the  Qimmission  in  this  matter, 
above. 

The  Apphcants  request  the  authority 
to  form  Mulberry  LP  Sub  and  Mulberry 
GP  Sub  in  order  to  limit  the  liability  of 
Energy  Sub  ajid  the  Joint  Venture  and 
aid  in  the  procurement  of  the  Term 
Financing.  It  is  anticipated  that  a  pledge 
of  the  stock  of  CSVV  Mulberry  and  JV 
Sub  by  their  holders.  Energy  Sub  and 
the  Joint  Venture,  respectively,  which 
was  required  in  cormection  wi'h  the 
Construction  F'inancing,  will  be 
required  in  connection  with  the  Term 
Financing.  The  requested  authority  is 
desirable  to  Umit  the  liability  of  Energy 
Sub  and  the  Joint  Venture,  which  have 
acquired  interests  in  several  other 
partnerships  and  corporations  that  are 
unaffiliated  with  the  Project.  If  Energy 
Sub  and  the  Joint  Venture  make  such 
pledges  and  the  Partnership  defaults  in 
its  repa)Tnent  obligations  under  the 
terms  of  such  Construction  Financing  or 
Term  Financing,  interests  of  Energy  Sub 
and  the  Joint  Venture  that  are  not 
associated  with  the  Project  could  be 
adversely  affected  by  the  actions  taken 
by  the  provider(s)  of  such  Construction 
Financing  or  Term  Financing. 

GPU  Nuclear  Corporation  (70-8393) 

GPU  Nuclear  Corporation  ("GPUN"). 
One  Upper  Pond  Road.  Parsippany.  NJ 
07054.  a  wholly  owned  utility 
subsidiary  company  of  General  Public 
Utilities  Corporation  ("GPU"),  a 
registered  holding  company,  has  filed 
an  apphcation  under  Sections  9(a)  and 
10  of  the  Act. 

GPUN  proposes  to  offer  to  non- 
affiliates,  with  nuclear  or  non-nuclear 
plants  in  the  U.S.  and  abroad,  a  range 
of  services  that  are  based  on  the  skills, 
expertise,  experience,  resources  and 
facihties  that  it  has  developed  relative 
to  its  normal  core  business  operations 
("Services").  The  applica.ion  outlines 
three  general  categories  of  Services  that 
GPUN  now  contemplates — (i) 
Engineering  and  Technical  Services, 
which  would  include  power  plant 
inspections  and  risk  analysis,  power 
plant  accident  analysis,  power  plant 
stress  analysis,  power  plant  operations 
analysis,  power  plant  life  extension 
analysis,  nuclear  fuels  cycle  analysis, 
power  plant  modification,  design, 
in.stallation.  evaluation,  testing  and 
project  management,  power  plant 
equipment  corrosion  control  and  failure 
analysis,  chemical  and  metallurgical 
laboratory  services,  human  factors 
engineering  services,  commercial  grade 
dedication  of  equipment,  radioactive 
waste  services,  plant  decommissioning 


Federal  Register  /  Vol.  59.  No.  87  /  Friday,  May  6,  1994  /  Notices 


23769 


services,  mechanical,  electrical  and 
structural  engineering  services, 
nondestructive  testing  and  examination 
services,  and  instrument  calibration 
services;  (ii)  Management  and 
Consulting  Servitjes,  which  would 
include  nuclear  plant  decommissioning 
and  decontaminaHion  management  and 
consulting  services,  nuclear  plant 
outage  management  and  consulting 
services,  quality  assurance  audits, 
medical  services  taanagement  and 
consulting  servict-s.  and  Final  Safety 
Analysis  Report  licensing  consultation 
and  operations  aitalysis;  and  (iii) 
Training  and  Eduication  Services,  which 
would  include  computer-based  training, 
in.structor  training,  nuclear  plant 
operating  room  sijnulator  certiHcation 
and  training,  simulator  maintenance 
and  modification  Itraining,  fire  safety 
and  plant  and  facjiity  security  training, 
and  diesel  equipment  training. 

The  application  also  proposes  to 
license  or  lease  to  non-affiliates  the  use 
of  intellectual  and  proprietary  property 
as  well  as  the  reserve  capacity  of 
laboratory  or  other  support  facilities.  It 
is  stated  that  the  ifeserve  capacity 
licensed  or  leasedj  would  not  exceed 
50%  of  the  capacity  of  the  laboratory 
and  other  support,  facilities  available  to 
GPITN.  i 

The  application]  proposes  that  GPUN 
be  authorized  through  December  31, 
1999  to  enter  into 'agreements,  with 
terms  of  up  to  ten  lyears  and  negotiated 
on  an  arm's-length  basis,  for  the 
Services.  It  is  stated  that  revenues 
received  and  expenses  incurred  in 
connection  with  tjie  Services  will  be 
accounted  for  undiur  a^ypropriate 
accounts  in  accorqance  with  the 
Uniform  System  o|f  Accounts.  The 
application  also  stjates  that  the  net 
revenues  horn  the 'Services  will  be  used 
to  reduce  the  cost  pi  GPL^  service 
charges  to  GPU  electric  public  utilities. 

The  application  istates  that  GPUN 
expects  not  to  materially  increase  its 
staff  or  capital  investments  to  provide 
the  Services.  In  addition,  it  is  stated  that 
for  the  five-year  period  for  which  an 
authorization  is  sought,  the  aggregate 
annual  revenues  from  and  expenses 
associated  with  the  Services  are  not 
anticipated  to  exceed  5%  of  the  total 
annual  operating  expenses  of  GPUN. 
which  in  1993  were  $421  million. 

The  application  states  that  it  could  be 
advantageous  to  provide  the  Ser\ices 
through  one  or  more  new  wholly-owned 
subsidiaries,  each  of  which  the 
application  proposes  that  GPU  form  and 
acquire  through  the  purchase  of  $1,000 
in  capital  stock.  Finally,  the  application 
states  that  GPUN  will,  on  or  before  May 
1 ,  of  each  year,  report  to  the 
Commission  the  Sanices  provided  for 


the  preceding  year  as  well  as  ihe 
revenues  derived  therefrom  and  the 
expenses  associated  therewith. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonathan  G.  Katz, 
Secretary. 
IFR  Doc.  94-10890  Filed  S-S-9A.  8;-15  am) 

BILLINQ  CO0£  8010-01-M 


THRIFT  DEPOSITOR  PROTECTION 
OVERSIGHT  BOARD 

Region  5  Advisory  Board 

AGENCY:  Thrift  Depositor  Protection 
Oversight  Board. 

ACTION:  Location  announcement. 


SUMMARY:  This  is  to  announce  the 
location  for  the  Region  5  Advisory- 
Board  meeting  scheduled  for  \U:\  17  in 
Santa  Fe  as  published  in  the  Federal 
Register,  April  13,  1994,  page  17635. 
DATE:  Tuesday,  May  17,  9  a.m.  to  12:30 
p.m. 

ADDRESSES:  Hotel  Plaza  Real,  Nambe 
Room,  125  Washington  Avenue.  Santa 
Fe,  New  Mexico. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jill  Nevius,  Committ^■;e  Management 
Officer,  Thrift  Depositor  Protection 
Oversight  Board,  808  17th  Street.  NW., 
Washington,  DC  20232.  202/416-2626! 

Dated:  May  3,  1994 
lill  Nevius, 

Committee  Management  Officer. 
IFR  Doc.  94-10984  Filed  5-5-94:  6  45  am] 

BILLING  CODE  222-C1-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Aviation  Security  Advisory 
Committee  Meeting 

SUMMARY:  Notice  is  hereby  given  of  a 
meeting  of  the  Aviation  Security 
Advisory  Committee. 
DATES:  The  meeting  will  be  held  May 
23,  1994,  from  10  a.m.  to  2  p.m. 
ADDRESSES:  The  meeting  will  be  held  in 
the  MacCracken  Room,  tenth  floor. 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591,  telephone  202- 
267-7451. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Security  Advisory-  Committee  to  be  held 
May  23,  1994,  in  the  MacCracken  Room. 


tenth  fioor.  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington,  DC.  The 
agenda  for  the  meeting  wall  induce 
reports  from  the  Universal  Access 
System  Working  Group, 
recommendations  on  airline  ID/access, 
and  an  update  on  the  Streamhned 
Enforcement  Program.  Attendance  at  the 
May  23,  1994,  meeting  is  open  to  the 
public  but  is  limited  to  space  available. 
Members  of  the  public  may  address  the 
committee  only  with  the  written 
permission  of  the  chair,  which  should 
be  arranged  in  advance.  The  chair  may 
entertain  public  comment  if,  in  its 
Judgment,  doing  so  w  ill  not  disrupt  the 
orderly  progress  of  the  meeting  a.-id  will 
not  be  unfair  to  any  other  person 
-Members  of  the  pubhc  are  welcome  to 
present  written  material  to  the 
committee  at  any  time.  Persons  u  ishing 
to  present  statements  or  obtain 
information  should  contact  the  Oi^lre  of 
the  Assistant  Administrator  for  Civil 
Aviation  .Security,  800  independence 
Avenue,  SW.,  Washington,  DC  20391. 
telephone  202-267-7451. 

Issued  in  Washington.  DC  on  Ms\  2  j'<'.4. 
Cathal  L.  Flynn, 

Assistant  Administrator  for  Civil  A  vi,';.';  •  t. 

Security. 

IFR  Dof .  '^--.-lOQeo  Filed  5-5-94:  84:;  ::r.,\ 

BILUNG  CODF  4910-13-M 


Notice  of  Intent  To  Rule  on  Appi  cation 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Sonoma  County  Airport,  Santa  Rosa, 
CA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comme.nt  on  the 
application  to  impose  ;ind  use  revenue 
from  a  PFC  at  Sonoma  County  Airport 
under  the  provisions  of  the  Aviat,(;n 
Safety  and  Capacity  Expansion  .-^ct  of 
1990  (Title  IX  of  the  Omnibus  Bud-ct 
Reconciliation  Act  of  1990  (Pub.  L   lOl- 
508)  arid  14CFRpart  158. 
DATES:  Co.nm.enfs  must  be  received  on 
or  before  June  6, 1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  dr-liv  red 
in  triplicate  to  the  FAA  at  the  following 
address:  Airports  Division,  P.O.  Box 
92007,  Worldway  Postal  Center,  Los 
Angeles,  CA.  90009  or  San  Francisc  o 
Airports  District  Office,  831  Mitten 
Road,  room  210,  Burlingame,  CA. 
94010-1303.  In  addition,  one  cop-,  t.f 
any  comnionts  submitted  to  the  F.\A 


23770 


Federal  Register  /  Vol.  59.  No.  87  /  Friday.  May  6.  1994  /  Notices 


must  be  mailed  or  delivered  to  Mr. 
David  Andrews.  Director  of  Aviation. 
Sonoma  County  Airport  at  the  following 
address;  2200  Airport  Boulevard,  Santa 
Rosa,  California  95403-1091.  Air 
carriers  and  foreign  air  carriers  may 
submit  copies  of  written  comments 
previously  provided  to  Sonoma  County 
under  §  158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
loseph  R.  Rodriguez.  Supervisor, 
Planning  and  Programming  Section, 
Airports  District  Office.  831  Mitten 
Road,  room  210,  Burlingame.  CA. 
1*4010-1303.  Telephone:  (415)  875- 
2805.  The  application  may  be  reviewed 
in  person  at  this  same  location. 

SUPPLEMENTARY  INFORMATtON:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PPG  at 
Sonoma  County  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Ciapacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  j\ct  of  1900  (Pub.  L.  101- 
508)  and  part  1 58  of  the  Federal 
.Aviation  Rf-gulations  (14  CFR  part  158). 

On  April  20,  1994.  the  FA.A 
determined  that  the  application  to 
impose  and  u.'^e  a  PFC  submitted  by  the 
.Sonoma  County  Airport  was 
substantially  complete  within  the 
requirements  of  §158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  luly  19.  1994. 

The  following  is  a  brief  overview  of 
the  application. 

Lrvfl  of  proposed  PFC.  S3. 00 

Proposed  charge  effective  date:  October 
1. 1994 

Proposed  charge  expiration  date:  April 
1. 1998 

Tofai  estimated  PFC  revenue: 
$315.650  00 

Brief  description  of  the  proposed 
projects:  Land  Acquisition  for 
Approach  Protection.  Airfield  Signage 
and  Security  Improvements. 

Class  or  classes  of  air  corners  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  None 

Any  pc.-son  may  inspect  the 
application  in  person  a!  liie  FAA  office 
listed  above  under  F0?1  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Division  located  at: 
15000  Aviation  Blvd.,  Lawndale.  CA 
90261.  In  addition,  any  person  may, 
upon  request,  inspect  the  application, 
notice  and  other  documents  germane  to 
the  application  in  person  at  the  Sonoma 
County  Aiqport. 


Issued  in  Hawthorne.  California,  on  April 
20.  1994 
Herman  C,  Bliss. 

ManngtT.  Airports  Division.  Western-Pacific 

Fegion. 

[VR  Doc.  94-10961  filed  5-5-94;  8:45  am) 

BILUNQ  CODE  4910-13-M 


Federal  Highway  Administration 
Federal  Transit  Administration 

[FHWA/FTA  Docket  No.  94-11] 

A  Review  ot  the  Congestion  Mitigation 
and  Air  Quality  Improvement  Program; 
Public  Meeting;  Request  for  Comments 

AGENCIES:  Federal  Highway 
Administration  (FHWA).  Federal 
Transit  Administration  (FTA).  DOT. 
ACTION:  Notice;  request  for  comments: 
public  meeting. 

SUMMARY:  The  FHWA  and  the  FTA 
request  comments  which  will  be  used  in 
developing  and  conducting  a  review  of 
the  Congestion  Mitigation  and  .Mr 
Quality  Improvement  (CM.AQ)  Program, 
to  be  undertaken  by  the  FiiW.A  and  the 
FTA  in  cooperation  with  the 
Environmental  Protection  Agency 
(EF.\).  The  review's  purpose  is  to 
determi.ie  whether  the  CM.'\Q  program 
is  meeting  its  goals  under  the 
Intermodal  Surface  Transportation 
Effiricncv  Act  (ISTEA).  Public  Law  102- 
240,  105  Stat.  1914,  and  the  Clean  Air 
Act  (CAA)  as  amended  in  1990,  Public 
Law  101-549.  101  Stat.  2399,  to  support 
transportation  measures  intended  to 
assLst  nonattainment  areas  in  meeting 
the  National  Ambient  Air  Quality 
Standards  (NAAQS)  and  to  maximizo 
the  procram's  effectiveness.  Comments 
are  solicited  on  the  structure  and 
content  of  the  program  review,  specific 
policy  questions  raised  in  this  notice, 
and  other  areas  of  policy  and 
implementation  which  should  be 
investigated. 

This  notice  also  announces  a  public 
meeting  to  be  held  on  June  2.  1994.  The 
purpose  of  the  meeting  is  also  to  solicit 
input  for  the  review.  Those  intending  to 
participate  are  asked  to  notify  Mr.  Mike 
Savoms  at  the  number  listed  under  the 
FOR  FURTHER  INFORMATION  CONTACT 
caption  Ijelow. 

DATES:  Comments  should  be  received  on 
or  before  June  20,  1994.  The  public 
meetiiig  will  be  held  on  June  2.  1994  at 
11  a.m. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Nassif  Building.  U.S. 
Department  of  Transportation.  Room 
2230,  400  Seventh  Street  SW.. 
Washington,  DC  20590.  Submit  written, 
signed  comments  to  FHWA/FTA  Docket 


94-1 1.  Federal  Highway 
Administration,  Room  4232.  HCC-10. 
Office  of  Chief  Counsel.  400  Seventh 
Street  SW..  Washington,  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m.  e.t.. 
Monday  through  Friday,  except  legal 
Federal  hoiidriys.  Those  desiring 
notification  of  rf'ceipt  of  comments  must 
include  a  self-addressed,  stamped 
envelopp  or  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Savoms,  Office  of  Environment 
and  Planning,  FHW.\  a!  (-02!  3fi6-2080 
or  Mr.  Abbe  Mamer,  Office  oi  Planning, 
FTA  .It  (202)  306-0096.  Olfire  hours  are 
from  7:45  a.m.  to  4:15  p.m..  e.t.  Monday 
through  Friday,  except  legal  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION: 

(I)  Background 

Authorized  at  $6  billion  for  years 
1992-1997,  the  CMAQ  Program 
provides  funds  to  States  for 
transportation  projects  and  programs 
that  will  contribute  to  altai.iment  of  an 
N.AAQS.  The  Program  focuses  primarily 
on  reductions  in  ozone  precursors 
(hydrocarbons  and  oxides  of  nitrogen) 
and  carbon  monoxide  emissions,  but 
under  certain  conditions  funds  may  be 
expended  on  projects  to  reduce  small 
particulate  matter  (FM-IO),  as  well. 
Typical  projects  include:  development 
of  HOV  lanes,  improvements  to  public 
transit  facilities  and  equipment,  traffic 
signalization  and  incident  man.^gemont 
improvements,  bicycle  and  pedestrian 
projects,  new  ridesharing  services,  and 
establishment  of  vehicle  inspection  and 
maintenance  programs. 

The  FHWA  and  the  FTA.  in 
consultation  with  the  EPA.  issued 
guidance  providing  eligibility  criteria  to 
gove.Ti  CM.\Q  program  expenditures  on 
October  16.  1992.  A  series  of  questions 
and  answers  were  also  issued 
sub.'^equent  to  the  program  guidance  to 
addre.ss  specific  issues  and  eligibility 
questions  as  they  have  arisen.  The 
program  guidance  was  published  in  the 
Federal  Register  on  Januarys  4,  1993  (58 
FR  14tO  and,  with  the  questions  and 
answers,  is  available  through  the 
Federal  Electronic  Bulletin  Board 
System  (202-366-3764).  In  addition,  a 
brochure.  "A  Guide  to  the  Congestion 
Mitigation  and  Air  Quality 
Improvement  Program."  was  issued  in 
January  1994. 

Three  apportionments  have  been 
made  for  fiscal  years  1992-1994,  making 
a  total  of  $2.7  billion  available  for  the 
States"  use.  In  FY  1992.  S340  million 
was  obligated  by  all  States  which  was 
42  percent  of  the  amount  available.  In 
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FY  1993.  $600  million  was  obligated  for 
a  rate  of  62  percent.  Overall,  S940 
million  was  obligated  during  the 
program's  first  two  years  for  a 
cumulative  ratq  of  53  percent. 
Unobligated  funds  under  the  CMAQ 
program  lapse  4ad  are  no  longer 
available  to  thej States  after  four  years 
from  the  begiruiing  of  the  fiscal  year  for 
which  they  weijq  apportioned. 

(II)  Proposed  Pyrpose  and  Scope 

As  with  any  ii^w  program. 
Implementatior  of  the  CM.^Q  program 
has  generated  qjjestions  about  new  areas 
of  eligibility,  thb  purpose  and 
effectiveness  of  funded  projects  and  the 
coordination  pracesses  between 
transportation  end  air  quality  agencies 
at  the  Federal.  Mate  and  local  levels. 
Consequently,  s  Review  of  CMAQ 
program  impierientation  will  be 
undertaken,  as  noted  in  the  FHVVA-FTA 
program  guidanqe  of  October  16.  1992. 

(A)  Purpose 

The  review  has  two  intended 
purposes:  (1)  To  determine  whether  the 
CMAQ  Program  is  meeting  its  goals 
under  ISTEA  and  the  CA.^  to  support 
transportation  measures  intended  to 
assist  nonattainiuent  areas  to  meet  the 
National  Ambieiit  Air  Quality 
Standards,  and  1 2)  to  identify  how  the 
CMAQ  program  s  benefits  can  be 
maximized. 

IB)  Objectives 

(1)  To  evaluat  j  the  kinds  of  projects 
funded  under  thq  CMAQ  program,  their 
emission  reduct  tins,  cost-effectiveness, 
the  length  of  tin  e  the  fimding  process 
took,  and  other  iittributes.  and  to 
determine  what  Was  not  funded. 

(2)  To  determine  what  transportation 
control  measure  >(TC.Ms)  have  been 
included  in  the  States'  Implementation 
Plans  aiid  whethor  funding  sources  have 
been  identified  tdr  them. 

(3)  To  raise  ke  >•;  issues,  like  the  air 
quality  impacts  of  various  TCMs  such  as 
traffic  flow  impr1\-ements.  possible 
obstacles  to  Lnnc Native  projocts.  etc., 
and  to  ev&luate  tiose  issues. 

(4)  To  identify  iny  barriers  or 
Lcnstraints  to  efi active  program 
implomentation,  especially  with  respect 
to  coordination  processes  between 
transportation  ar  m  air  quality  agencies 
at  the  Fedcrrtl,  Stf^te  and  local  levels. 

(5)  To  identify  document  and 
disseminate  exarnples  of  well-thought- 
out  projects.  projtKl  development  and 
coordination  pro  messes,  and 
transportation/air  quality  analytical 
techniques  for  each  of  the 
transportation-re  sted  pollutants. 


(5)  To  determine  the  effectiveness  of 
current  guidance,  with  an  eye  toward 
possible  mid-course  policy  adjustments. 

(7)  To  determine  how  projects  funded 
under  the  CMAQ  program  affect 
greenhouse  gases. 

IC)  Approach 

The  review  will  be  conducted  by  the 
FHVVA  and  the  FTA,  in  cooperation 
with  the  EPA.  It  will  be  conducted  in  an 
open  way  to  solicit  concerns, 
recommendations  and  issues  from  all 
interested  parties,  including 
environmental  groups,  transportation 
agencies,  energy  interests.  State  air 
quality  agencies  and  others. 

A  public  meeting  will  be  held  to 
solicit  ideas  from  any  group  wishing  to 
comment,  especially  national 
transportation  and  air  quality  groups. 
State  and  local  agencies,  environmental 
interest  groups,  industry  groups,  and 
other  interested  parties.  Those 
commenting  should  address  the 
structure  of  the  review,  relevant  policy 
questions,  and  their  experience  in 
program  implementation.  The  need  for 
a  second  meeting  to  describe  review 
findings  will  be  determined  as  the 
evaluation  progresses. 

The  review  will  focus  on  the 
effectiveness  of  current  policies  and 
guidance  as  implemented  at  the  project 
level.  As  such,  the  review  will  begin 
and  end  with  policy  considerations,  but 
any  potential  changes  in  policy  will  be 
based  on  a  review  of  specific  proiects 
and  existing  coordination  processes. 
Issues  will  be  examined  from  both  a 
public  policy  and  legal  perspective  v.-ith 
revievv  of  the  CMAQ  provisions  of  the 
ISTE.A  (Section  1008)  and  other  relevant 
provisions  of  the  ISTEA  or  CAA.  as 
necessary. 

ID)  Policy  Questions 

Several  policy  questions  have  a-  isen 
as  CMAQ  program  implementation  has 
progressed.  They  serve  as  a  starting 
point  for  the  review.  Other  policy 
considerations  will  be  evaluated  as  thev 
arise.  Current  que.stions  include: 

(1)  Have  the  needed  coordination 
mechanisms  between  the  transportation 
and  air  quality  communities  at  the 
Federal,  State  and  local  levels  been 
established?  Have  they  been  effective? 
What  have  the  impediments  been?  What 
can  Federal  agencies  do  to  smooth 
coordination  processes? 

(2)  How  effective  are  the  projects  that 
have  been  funded  under  the  CMAQ 
program  in  reducing  transportation 
emissions?  How  can  their  effectiveness 
be  improved?  Is  it  possible  at  this  time 
to  identify  the  types  of  projects  that 
have  the  greatest  air  quality  impact? 


(3)  What  are  the  short  term  and  long 
term  impacts  of  funded  projects?  How- 
should  these  considerations  be  included 
in  the  determination  of  fiinding 
priorities  under  the  CM^Q  program? 

(4)  Will  the  low  obligation  rate  for  the 
first  two  years  of  the  program  ultimately 
result  in  the  lapsing  of  Federal  fimds?  ' 
What  can  be  done  to  avoid  this? 

(5)  How  should  projects  that  have  the 
potential  to  increase  oxides  of  nitrogen 
be  treated?  Should  they  be  eligible  as 
long  as  aggregate  emissions  are  reduced 
in  line  with  the  Clear  Air  Act's 
conformity  requirements? 

(6)  Under  current  guidance,  new  or 
expanded  rideshare  services  are  eligible 
for  CMAQ  fiends,  but  the  routine 
funding  of  existing  services  for 
lidesharing,  transit,  traffic  control  and 
inspection  and  maintenance  programs, 
etc..  is  ineligible.  Is  the  current  policv 
too  restrictive  because  it  assu.mes  that 
further  emission  reductions  will  not 
result  by  funding  currently  e.vistmg 
services? 

(7)  Traffic  flow  improvements  are 
legislatively  eligible  for  CMAQ  funding 
as  a  transportation  control  measure 
identified  in  the  Clean  Air  Acn.  What  are 
the  pros  and  cons  of  funding  these 
projects  for  emission  reduction 
purposes?  Should  changes  be  pursued 
to  exclude  them  from  eligibility? 

(8)  Under  the  current  legislation, 
projects  in  a  nonattainment  area  are  no 
longer  eligible  for  CMAQ  funds  once  the 
area  achieves  attainment  of  the  N.A^'^QS 
and  is  redesignated  as  a  maintenance 
area.  Would  a  change  to  allow  the  use 
of  CMAQ  funds  in  newly  redesignated 
areas  constitute  good  public  policy  even 
if  the  State's  remaining  nonattainment 
areas  lose  CM.'XQ  funds  as  a  result? 

(9)  Projects  that  are  not  expected  to 
contribute  to  emission  reductions  prior 
to  the  scheduled  attainment  date  under 
the  Clean  Air  .Act  are  not  eligible  for 
CMAQ  funds.  Should  any  project  which 
reduces  emissions  be  eligible  even  if  it 
is  scheduled  for  completion  after  the 
attainment  date?Shculd  a  project  whose 
construction  is  not  expected  to  start 
until  after  the  attainment  date  be 
eligible? 

I'E)  Project-Level  Review 

The  project-level  review  will  focus  on 
implementation  of  the  CM.\Q  program 
in  the  10  Stales  with  the  worst  ozone 
and  carbon  monoxide  pollution.  These 
States  receive  the  largest 
apportionments  under  the  CMAQ 
program,  almost  two-thirds  of  each 
year  s  total.  The  States  and  their  share 
of  apportionments  are: 


?3772 


Federal  Register  /  Vol.  59,  No.  87  /  Friday.  May  6,  1994  /Notices 


California  

Texas  

New  Jersey 

Ohio 

Marylarxl 

New  York 

Pennsylvania  .. 

Illinois 

MassachuseRs 
Florida 


Total 


Percent 


14.8 
9.9 
5.8 
4.4 
3.1 

10.5 
6.0 
4.9 
4.1 
3.0 


66.5 


If  time  permits,  the  projects  funded 
under  the  CMAQ  program  in  one  State 
in  FHWA  Regions  7.  8  and  10  w-ill  also 
he  reviewed. 

Each  State  will  be  visited  by  FHWA, 
FTA  and  EPA  representatives  to 
conduct  interviews  with  Federal,  State, 
and  MPO  officials  and  other  interested 
parties.  A  sample  of  each  State's 
projects  will  be  examined  in  detail  in 
light  of  the  policy  considerations  above, 
the  program  guidance,  and  other  factors 
as  they  arise.  A  representative  sample 
will  be  developed  in  keeping  with 
standard  review  and  statistical 
procedures. 

Sources  of  information  on  the  CMAQ 
program  as  a  whole  will  also  be 
consulted.  Such  sources  will  include 
the  States'  annual  reports  on  CMAQ 
program  obligations,  DOT  fiscal  and 
management  reporting  data,  and  reports 
on  the  program  from  government  and 
nongovernment  agencies. 

To  determine  the  CM\Q  program's 
impact  on  greenhouse  gases, 
information  will  be  taken  from  the 


State5'  annual  reports  on  funded 
projects  and  other  sources,  and 
background  information  on  carbon 
dioxide  emissions  from  transportation 
sources. 

(F)  Expected  Schedule 

Site  visits  to  the  States  mentioned 
above  will  be  conducted  in  the  spring 
and  early  summer  of  1994.  A  final 
report  providing  findings  and 
recommendations  will  be  released  later 
in  the  year,  with  additions  or  changes  to 
the  program  guidance  to  follow,  as 
necessary.  The  report  will  be  available 
from  the  FHWA  Office  of  Environment 
and  Planning  hotline  at  (202)  366-2069. 

Issued  on:  May  2.  1994. 
Rodney  E.  Slater, 

Federal  Highway  Administrator. 

Gordon  J.  Linton, 

Federal  Transit  Administrator. 

(FR  Doc.  94-10898  Filed  5-5-94:  8:45  am] 

BILLING  CODE  4910-22-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

USTR  Termination  of  Section  1377 
Determination 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Termination  of  Affirmative 
Determination  under  Section  1377  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  of  a 
Violation  of  a  Trade  Agreement  by 
Japan. 


summary:  On  February  28.  1994.  the 
Office  of  the  U.S.  Trade  Representative 
(USTR)  published  a  Federal  Register 
notice  (59  FR  9503)  announcing  an 
affirmative  determination  under  Section 
1377  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1938  (19  U.S.C. 
3106)  that  certain  practices  of  Japan 
with  respect  to  cellular  telephone 
products  and  services  were  not  in 
compliance  with  Japan's  commitments 
under  a  June  28,  1989  agreement  on 
third  party  radio  and  cellular 
telecommimications  equipment. 
Following  negotiations  with  Japan,  the 
Governments  of  Japan  and  the  United 
States  reached  an  agreement  on  March 
12,  1994  that  resolves  U.S.  concerns.  On 
April  11,  1994,  the  Government  of  Japan 
forwarded  to  USTR  the  deployment 
plan  called  for  under  the  March  12 
agreement.  As  a  result,  on  April  11, 
1994.  the  U.S.  Trade  Representative 
terminated  the  affirmative 
determination  under  Section  1377. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  concerning  this  termination 

notice  should  be  directed  to  David  Long, 

Office  of  Industry  Affairs.  (202)  395- 

6160,  or  Laura  B.  Sherman,  Office  of  the 

General  Counsel,  (202)  395-3150.  Office 

of  the  United  States  Trade 

Representative,  600  Seventeenth  Street, 

NW..  Washington.  DC  20506. 

Irving  A.  Williamson, 

Chairman,  Section  301  Committee. 

IFR  Doc.  94-10925  Filed  5-5-94;  8:45  am] 
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Sunshine  Act  Meetings 


23773 


This  section  of  the  FEDERAL  REGISTER 
contairis  notices  ot  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the!  |)rovisions  of  tlie 
"Government  in  tihe  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  9:36  a.m.  on  Wednesday,  May  4, 
1994,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  ses;  ion  to  consider 
matters  relating  tci  the  Corporation's 
corporate  acti\itif'$. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Acting 
Chairman  Andrevr;C.  Hove,  Jr., 
seconded  by  Director  Jonathan  L. 
Fiechtcr  (Acting  tirector.  Office  of 
Thrift  Supervision),  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  pubi:  C;  that  no  earlier 
notice  or  the  meeting  was  practicable; 
that  the  public  intEjrest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  cc  ijild  be  considered  in 
a  closed  meeting  I  y  authority  of 
subsections  (c)(4).  (c)(6),  (c)('9)(B),  and 
(c)(10)  of  the  "Go\  ernment  in  the 
Sunshine  Act"  (5  J.S.C.  552b(c){4). 
(c)(6).  (c)(9)(B),  an  i(c)(10)). 

The  meeting  wak  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
55Q— 17th  Street.  1«4.\V.,  Washincton. 
DC. 

Dated:  May  4,  199.| 
Federal  Deposit  Insu-^nce  Corporation. 
PatU  C  Fo.x. 
Acting  Deputy  Execu 
IFRDoc.  94-11139 
BILLIMG  COOe  6714-01-*  I 


(Ji'e  Secretary. 

5-4-94;  3;19pir.I 


Filed 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Changes  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of  subsection 
(e)(2)  of  the  "Government  in  the 
Sunshine  Act"  (5  10  S.C.  552b(e)(2)). 


noUce  is  hereby  given  that  at  its  closed 
meeting  held  at  10:19  a.m.  on  Tuesday. 
May  3. 1994.  the  Corporation's  Board  of 
Directors  determined,  on  motion  of 
Director  Jonathan  L.  Fiechter  (Acting 
Director,  Office  of  Thrift  Supervision), 
seconded  by  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency), 
concurred  in  by  Acting  Chairman 
Andrew  C.  Hove.  Jr.,  that  Corporation 
business  required  the  addition  to  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public,  of  personnel  matters. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  the  changes  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2)  a'nd  (c)(6)  of  the 
"Governm.ent  in  the  Sunshine  Act"  (5 
U.S.C.  532b(c)(2)  and  (c)(6)). 

Dated:  May  3,  1994 
rederal  Deposit  Insura.Tce  Corporation. 
Pafti  C.  Fox, 

Acting  Deputy  Executive  Socrctcrv. 
[FR  Dor.  04-11013  Filed  5-,3-94:  4:53  pmi 
DrLLING  CODE  6714-01-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m..  Wednesday. 
May  11.  1994. 

PLACE;  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets. 
NVV..  Washington,  DC  20.551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reas>ignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  emplovees. 

2.  Any  items  carried  fon.\ard  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Covne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
appro.ximafely  5  p.m.  two  business  days 
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before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  May  3,  1994. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board 

(FR  Doc.  94-11119  Filed  5-4-94:  2  19  pm| 
DILUNG  CODE  S210-01-P 


DEPARTMENT  OF  JUSTICE 

UNITED  STATES  PAROLE  COMMISSION 

Record  of  Vote  of  Meeting  Closure 

(Public  Law  94-409)  (5  U.S.C.  Sec 
552b) 

I.  Edward  F.  Rcilly,  Jr..  Chairman  of 
the  United  States  Parole  Commission, 
presided  at  a  meeting  of  said 
Commission  which  started  at 
appro.ximately  nine-thirtv  a.m.  on 
Tuesday,  April  19.  1994  at  the 
Commission's  Central  Office,  5550 
Friendship  Boulevard,  Chexy  Chase. ^ 
Maryland  20815.  The  purpose  of  the 
meeting  was  to  decide  nine  appeals 
from  National  Commissioners'  decisions 
pursuant  to  28  C.F.R.  Section  2.27.  Five 
Commissioners  were  present, 
constituting  a  quorum  when  the  vote  to 
closo  the  meeting  was  submitted. 

Public  announcement  further 
desc)  i'oing  the  subject  matter  of  the 
meeting  and  certifications  of  General 
Cuun-^.e!  that  this  meeting  may  be  closed 
by  v-tc  of  the  Commissioners  present 
were  suLmuted  to  the  Co.mmissioners 
prior  to  th?  conduct  of  any  other 
busi.".ess.  Upon  motion  duly  made, 
seccnd'-d,  and  carried,  the  following 
Cun..r.-s:-ioners  voted  that  the  meeting 
be  clo«;ed:  Edward  F.  Reilly,  Jr.,  Carol 
Pavilnck  Q-tty,  Jasper  Clay,  Jr..  Vincent 
Ftfhtel,  Jr.,  arid  John  R.  Simpson. 

In  Witness  Whereof,  I  make  this 
officii'!  rtcord  of  tlie  vote  taken  to  close 
this  mc^cting  and  authorize  this  record  to 
be  made  available  to  the  public. 

Dated:  April  21,  1994. 
Edward  F.  Reilly.  Jr.,  Chairman. 
I'.S  Paro'.i' Commission. 
(FR  Doc.  94-11012  Filed  5-3-94.  4:52  pmj 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  conections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Chapter  I 

American  Indian  Agricultural  Resource 
Management  Act 

Correction 

In  proposed  rule  document  94-9701 
beginning  on  page  21872,  in  the  issue  of 
Tuesday,  April  26,  1994,  make  the 
following  correction: 


On  page  21872,  in  the  second  column, 
under  DATES:,  in  the  ninth  line,  "May 
26,  1994"  should  read  "June  27,  1994". 


BILLING  CODE  1S0541-O 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

[Order  No.  1,  Amendment  6] 

Superintendents,  et  al.,  Rocky 
Mountain  Region;  Delegation  of 
Authority 

Coirection 

In  notice  document  94-9898 
appearing  on  page  19740  in  the  issue  of 
Monday,  April  25,  1994,  in  the  first 
colunm,  in  the  first  para^jraph.  in  the 
second  line,  "Februa'7  27.  1994"  should 
read  "February  27.  1974". 

BILLING  CODE  150S-OI-O 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Pan  166 

[CGD  94-023] 

Port  Access  Routes;  Approaches  to 
Delaware  Bay 

Correction 

In  proposed  rule  document  94-7103 
beginning  on  page  14126  in  the  istue  of 
Friday.  March  25,  1994.  make  the 
following  corroctjor.: 

1.  On  page  14128.  in  the  first  column, 
under  the  heading  F'ri'cautionary  Area, 
in  the  last  line  "754°"  should  road 
"75°". 

BILLING  CODE  150W!1-0 


Friday 
May  6,  1994 


Part  II 


Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 

48  CFR  Parts  32  and  52 

Federal  Acquisition  Regulation;  Prompt 

Payment  Act;  Proposed  Rule 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  32  and  52 
[FAR  Case  91 -S1] 

Federal  Acquisition  Regulation; 
Prompt  Payment  Act 

agency:  Department  of  Dofense  (DOD). 
G«neral  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agoncy 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  changes  to  the  Federal 
Acquisition  Regulation  (FAR)  to  amend 
FAR  policies  and  clauses  on  Prompt 
Payment.  This  proposed  rule,  in 
combination  with  changes  made  by 
Federal  Acquisition  Circular  84-45, 
dated  March  31, 1989,  will  complete  the 
implementation  of  changes  made  in 
OMB  Circular  A-125  (Revised),  dated 
December  12,  1989,  to  comply  with  the 
Prompt  Payment  Act  Amendments  of 
1988  (Public  Law  100-496).  Changes  are 
also  proposed  to  clarify,  simplify,  and 
correct  inconsistencies  in  the  existing 
FAR  text  and  clauses.  This  regulatory 
action  was  not  subject  to  Office  of 
Management  and  Budget  review 
pursuant  to  Executive  Order  No.  12866 
dated  September  30,  1993. 
DATES:  Comments  should  be  submitted 
to  the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  July  5. 1994 
to  be  considered  in  the  formulation  of 
a  final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  and  F  Streets, 
NW,  Room  4037,  Attn:  Ms.  Beverly 
Fayson,  Washington,  DC  20405.  Please 
cite  FAR  case  91-91  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  )eremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  OS  Building. 
Washington.  DC  20405,  (202)  501-4755. 
Please  cite  FAR  case  91-91. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Feiieral  Acquisition  Circular  (FAC) 
84-45  published  a  final  FAR  rule  in  the 
Federal  Register  at  54  FR  13332,  March 


31.  1989,  to  implement  changes 
required  by  the  Prompt  Payment  Act 
Amendments  of  1988  (Public  Law  100- 
496).  The  Office  of  Management  and 
Budget  (OMB)  implemented  the 
statutory  requirements  by  revising  OMB 
Circular  A-125,  Prompt  Payment.  The 
Circular  was  published  as  a  final  rule  in 
the  Federal  Register  on  December  21, 
1989.  and  became  effective  30  days  after 
publication.  OMB's  final  guidance 
differed  somewhat  from  earlier 
proposed  coverage  which  served  as  the 
l)asis  for  the  FAR  changes  published  in 
FAC  84-45.  This  proposed  FAR  rule 
implements  the  guidance  published  in 
OMB  Circular  A-125  (Revised). 

Major  FAR  changes  proposed  include: 

(1)  Clarifying  policy  on  partial  payTnents 
for  partial  performance  by  establishing 
coverage  at  FAR  32.102(d)  and  32.903(f): 

(2)  revising  and  adding  definitions  at 
FAR  32.902  to  be  in  consonance  with 
definitions  in  OMB  Circular  A-125  and 
to  make  related  editorial  changes;  (3) 
adding  coverage  at  FAR  32.904  to 
addr»!ss  an  ongoing  problem  with 
contracts  containing  more  than  one  set 
of  payment  terms;  (4)  clarifying  policy 
at  FAR  32.905(a)(l)(ii)  concerning  use  of 
extended  acceptance  periods;  (5)  adding 
coverage  at  FAR  32.905(c)(6)  to  address 
construction  prime  contractor 
certification  requirements  under  the 
clause  at  FAR  52.232-5;  (6)  adding 
coverage  at  FAR  32.905(j)  to  address  the 
use  and  payment  of  "mixed"  invoices; 
(7)  adding  coverage  at  FAR  32.907- 
1(b)(3)  concerning  interest  penalties  in 
relation  to  electronic  funds  transfers;  (8) 
adding  coverage  at  FAR  32.907-1  (g) 
concerning  additional  interest  penalties 
and  contractor  demands  for  such 
penalties;  (9)  adding  coverage  at  FAR 
32.910  to  address  construction 
contractors'  payment  of  interest  on 
unearned  amounts  under  the  clauses  at 
FAR  52.232-5  and  52.232-27;  and  (10) 
n-'vising  the  clause  at  FAR  52.232-5  to 
include  the  specific  criteria  required  by 
A-125  for  construction  contractors' 
requests  for  progress  payments.  FAR 
clauses  52.232-5.  52.232-8,  and  52.232- 
25,  52.232-26,  52.232-27,  and  52.232- 
28  are  amended  to  refiect  the  proposed 
FAR  text  changes.  In  addition, 
numerous  changes  are  proposed  to 
clarify,  simplify,  and  correct 
inconsistencies  in  the  existing  FAR  text 
and  clauses.  (Note:  The  requirements 
that  no  late  payment  penalty  payments 
be  made  to  certain  foreign  vendors  were 
removed  from  the  FAR  by  FAC  90-20, 
Item  XIII,  March  10. 1994,  59  FR  11368.) 

B.  Regulatory  Flexibility  Act 

The  proposed  changes  to  FAR  32.102, 
subpart  32.9,  and  related  part  52  clauses 
at  52.232-5,  52.232-8.  52.232-25, 


52.232-26.  52.232-27,  and  52.232-28 
may  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  er  ssq.,' 
because  the  proposed  rule  w'ili  apply  tn 
all  small  businesses  who  contract  with 
the  Federal  Government  and  to  all  small 
businesses  who  enter  into  coustructio" 
contracts  with  contractors  holding 
prime  Federal  construction  contracts. 
An  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  has  been  prepared  and 
will  be  provided  to  the  Chief  Counsel 
for  Advocacy  for  the  Small  Business 
Administration.  A  copy  of  the  1RF"A  may 
be  obtained  from  the  FAR  Secretariat. 
Comments  are  invited.  Comments  from 
small  entities  concerning  the  affected 
FAR  subparts  will  also  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
and  should  cite  5  U.S.C.  601,  et  seq. 
(FAR  case  91-91),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Ac:f  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
information  collection  requirements,  or 
c  ollections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  et  seq.  Approval  for  the 
affected  FAR  segments  was  originally 
provided  under  OMB  Control  Niunber 
9000-0102. 

List  of  Subjects  in  48  CFR  Parts  32  and 
52 

Government  procurement. 

Dated:  April  29.  1994. 
Alb<<rt  A.  Vicchiolla, 
Director,  Office  of  Federal  Acquisition  Pcliry. 

Therefore,  it  is  proposed  that  48  CFR 
parts  32  and  52  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
parts  32  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  32-CONTRACT  FINANCING 

2.  Section  32.102  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

32.102    Description  of  contract  financing 
methods. 

***** 

(d)  Partial  payments  for  accepted 
supplies  and  ser\ices  that  arc  only  a 
part  of  the  contract  requirements  are 
authorized  under  section  305  of  the 
Federal  Property  and  Administrative 
.Ser\iccs  Act  (41  U.S.C.  255).  OMB 
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Circular  A-125,  Prompt  Pa\-ment. 
requires  agencies  to  pay  for  partial 
delivery  of  supplies  or  partial 
performance  of  services  unless 
specifically  pr(|hibited  by  the  contract. 
Although  partial  payments  are  generally 
treated  as  a  method  of  payment  and  not 
as  a  method  of  contract  financing,  using 
partial  payanents  can  assist  contractors 
to  participate  in  Government  contracts 
without,  or  with  minimal,  contract 
financing.  When  appropriate,  contract 
statements  of  work  and  pricing 
arrangements  shall  be  designed  to 
permit  acceptance  and  payment  for 
discrete  portions  of  the  work,  as  soon  as 
accepted  (but  s^  32.903(0(2)). 

*  •         •       '  *         * 

3.  Section  32, 902  is  amended  by 
revising  the  definitions  "Day", 
"Designated  bi  ling  office",  "Discount 
for  prompt  payrcent",  and  "Payment 
date";  and  addUg,  in  alphabetical  order, 
the  definitions  ["'Invoice"  and  "Spprined 
payment  date"  ltd  read  as  follows: 

32.902    Definitions. 

*  •         *        '  *         * 

Day.  as  used  in  this  subpart,  means 
calendar  day.  iiicluding  weekends  and 
holidays,  unlesji  otherwise  indicated. 
(Ho\vever.  see  32.903(e)(3)  concerning 
payments  due  on  Saturdays,  Sundays, 
and  legal  holidays.) 

Designated  bwing  office;,  as  used  in 
this  subpart,  meens  the  office  or  person 
(governmental  far  nongovernmental) 
designated  in  tlpe  contract  where  the 
contractor  first  Isubmits  invoices  and 
contract  financing  requests.  This  might 
be  the  Covernnjent  di.sbursing  office, 
contract  admin  stration  office,  office 
accepting  the  supplies  delivered  or 
services  perfomed  by  the  contractor, 
contract  audit  c  ffice,  or  a 
nnngovemmen  al  agent.  In  some  cases, 
different  offices  might  be  designated  to 
receive  invoice  ;,and  contract  financing 
requests. 

*  •         » 

Discount  for  3  rompt  paxTiient  means 
an  invoice  payniont  reduction 
voluntarily  offered  by  the  contractor,  in 
conjunction  wiih  the  clause  at  52.232- 
8.  Discounts  for  Prompt  Pa\Tnent,  if 
payment  is  macje  by  the  Government 
prior  to  the  due  date.  The  due  date  is 
calculated  from  the  date  of  the 
contractor's  invaice.  If  the  contractor 
has  not  placed  ii  date  on  the  invoice,  the 
due  date  is  calculated  from  the  date  the 
designated  billing  office  receives  a 
proper  invoice,  provided  the  agency 
annotates  such  invoice  with  the  date  of 
receipt  at  the  time  of  receipt.  When  the 
discount  date  falls  on  a  Saturday, 
Sunday,  or  legal  holiday  when  Federal 
Government  offices  are  closed  and 


Government  business  is  not  expected  to 
be  conducted,  payment  may  be  made  on 
the  following  business  day  and  a 
discount  may  be  taken. 

*  •        •        *        * 

Invoice  means  a  contractor's  bill  or 
written  request  for  paj-ment  under  the 
contract  for  supplies  delivered  or 
ser\  ices  performed. 

»         •         «         •         • 

Payment  date  means  the  date  on 
which  a  check  for  payment  is  dated  or 
the  date  an  electronic  funds  transfer  is 
specified  for  settlement  at  a  Federal 
Reserve  Bank  (see  32.903(e)(2)). 

•  *         •         •         • 

Specified  payment  date  means,  for  an 
electronic  funds  transfer  (EFT)  payment, 
the  date  which  the  Govemnient  has 
placed  in  the  EFT  payment  transaction 
instruction  given  to  the  transfer 
network,  as  the  date  on  which  funds  are 
to  be  transferred  to  the  contractor's 
financial  institution. 

4.  Section  32.903  is  revised  to  read  as 
follows: 

32.903    Policy. 

(a)  All  solicitations  and  contracts 
subject  to  this  subpart  shall  specify 
payment  procedures,  payment  due 
dates,  and  interest  penalties  for  late 
invoice  payment. 

(b)  The  Govemnont  shall  not  make 
invoice  and  contract  financing 
payments  earlier  than  7  days  prior  to  the 
due  dates  specified  in  the  contract 
unless  the  agency  head,  or  designee, 
determines  to  make  earlier  pavment  on 

a  case-by-case  basis  (see  32.908  for 
reauired  clauses). 

(c)  Payment  will  be  based  on  receipt 
of  a  proper  invoice  or  contract  financing 
request  and  satisfactory  contract 
performance. 

(d)  Agency  procedures  shall  ensure 
that,  when  specifying  due  dates,  full 
consideration  is  given  to  the  time 
reasonably  required  by  Government 
officials  to  fulfill  their  administrative 
responsibilities  under  the  contract. 

(e)(1)  Checks  shall  be  mailed  on  the 
same  day  they  are  dated. 

(2)  Payments  made  by  electronic 
funds  transfer  shall  be  specified  by  the 
Government  (see  32.902  definition -of 
specified  payment  date]  for  settlement 
at  a  Federal  Reser\e  Bank  on  or  before 
the  established  due  date. 

(3)  When  the  due  date  falls  on  a 
Saturday,  Sunday,  or  legal  holiday 
when  Federal  Government  offices  are 
closed  and  Government  business  is  not 
expected  to  be  conducted,  pavment  mav 
be  made  on  the  following  business  day 
without  incurring  a  late  payment 
interest  jpenahy. 

(fl(l)  Contracting  officers  shall,  where 
the  nature  of  the  work  permits,  write 


contract  statements  of  work  and  pricing 
arrangements  that  allow  contractors  to 
deliver,  and  receive  invoice  payments 
for,  discrete  portions  of  the  work  as 
soon  as  completed  and  found  acceptable 
by  the  Government  (see  32.102(d)). 

(2)  Unless  specifically  prohibited  by 
the  contract,  the  contractor  is  entitled  to 
payment  for  accepted  partial  deliveries 
of  supplies  or  partial  performance  of 
services  that  comply  with  all  applicable 
contract  requirements  and  for  which 
prices  can  be  calculated  from  the 
contract  terms. 

(3)  Under  some  types  of  contracts, 
such  as  many  cost-reimbursement 
contracts,  partial  payments  cannot  be 
made  because  the  invoice  price  cannot 
be  determined  until  af^er  settlement  of 
total  contract  costs  and  other  contract- 
wide  final  arrangements.  However, 
interim  payments  or  contract  financing 
payments  may  be  made  in  accordance 
with  the  terms  of  the  contract. 

(g)  Discoimts  for  prompt  payment 
offered  by  the  contractor  shall  be  taken 
only  when  payments  are  made  within 
the  discount  period  specific  by  the 
contractor. 

(h)  Agencies  shall  pay  an  interest 
penalty,  without  request  from  the 
contractor,  for  late  invoice  payments  c.- 
improperly  taken  discounts  for  prc.mpt 
payment,  the  interest  penalty  shall  be 
absorbed  within  fimds  available  for 
administration  or  operation  of  the 
program  for  which  the  penalty  was 
incurred.  The  temporary  unavailability 
of  funds  to  make  a  timely  payment  dof>. 
not  relieve  an  agency  from  the 
obligation  to  pay  interest  penalties. or 
the  additional  interest  penalties 
discussed  in  32.903(i)  and  32.907-l(^;J. 

(i)  For  contracts  awarded  after 
October  1.  1989,  if  the  interest  penalty 
is  not  paid  within  10  days  after  it  is  due 
and  the  contractor  makes  a  written     ■ 
demand  for  payment  within  40  days 
after  payment  of  the  principal  amount 
due,  agencies  shall  pay  an  additional 
penalty  amount,  which  shall  be 
calculated  in  accordance  with  32  907- 

1(8)- 

(j)  If  the  contractor  has  assigned  a 
contractor  identifier  (such  as  an  invoice 
number)  to  an  invoice  or  financing 
request,  each  payment  shall  use  the 
contractor  identifier  (in  addition  to  any 
Government  or  contract  information)  in 
describing  any  payment  made. 

5.  Section  32.904  is  revised  to  read  as 
follows: 

32.904    Responsibilities. 

(a)  Agency  heads — 

(1)  Shall  establish  policies  and 
procedures  to  implement  this  subpart. 

(2)  May  prescribe  additional 
standards  for  estab!i-.hing  due  dates  or. 
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voice  payments  (32.905)  and  contract 
financing  pa)Tnents  (32.906)  necessary 
to  support  agency  programs  and  foster 
prompt  payment  to  contractors; 

(3)  May  adopt  different  pa>-mcnt 
procedures  to  accommodate  unique 
circumstances,  provided  such 
procedures  are  consistent  with  the 
pohcies  in  this  subpart;  and 

(4)  Shall  inform  contractors  of  points 
of  contact  within  their  cognizant 
payment  offices  to  enable  contractors  to 
obtain  status  of  invoices. 

(b)  Contracting  officers,  in  drafting 
solicitations  and  contracts,  shall 
identify  for  each  contract  line  item 
number,  subline  item  number,  or  oxiiibit 
line  item  number — 

(1)  Which  of  the  applicable  Prompt 
Favment  clauses  applies  to  each  ilinn 
when  the  solicitation  or  contract 
contains  items  which  will  be  subjict  to 
different  payment  terms;  and 

(2)  The  applicable  Prompt  Payment 
food  category  [ie.,  which  item  numbers 
are  meat  or  treat  food  products,  which 
are  perishable  agricultural  commodities, 
etc.).  when  using  the  clause  at  52.232- 
25  which  contains  multiple  payment 
terms  for  v;irious  classes  of  foods  and 
edible  products. 

6.  Section  32  0U5  is  revised  to  read  as 
follows: 

32.905    lnvoic«  payments. 

(a)  Except  as  prescribed  in  paragraphs 
(b).  (c),  and  Id]  of  this  section,  the  due 
date  for  making  an  invoice  payment  by 
the  designated  payment  office  shall  be 
as  follows; 

(1)  The  30th  day  after  the  designated 
billing  office  has  received  a  proper 
invoice  from  the  contractor  (except  as 
provided  in  paragraph  (a)(2)  of  this 
section);  or  the  30th  day  after 
Government  acceptance  of  supplies 
delivered  or  sruvices  performed  by  the 
cnntrar.to.%  whichever  is  later. 

(i)  On  h  final  invoice  where  the 
payment  amount  is  subject  to  contract 
settlement  actions,  acceptance  shall  be 
deemed  to  h^ve  occurred  on  the 
effective  date  of  the  contract  settlement. 

4ii)  For  the  sole  purpose  of  computing 
an  interest  penalty  that  might  be  due  the 
contractor.  Cio\ernment  acceptance 
shall  be  deemed  to  have  occurred 
constructively  on  the  7th  day  after  the 
contractor  lias  delivered  supplies  or 
performed  services  in  accordance  witli 
the  terms  and  conditions  of  the  contract, 
unless  there  is  a  disagreement  over 
quantity,  quality,  or  contractor 
compliance  with  a  contract  requirement. 
In  the  event  that  actual  acceptance 
occurs  withm  the  constructive 
.rceptance  period,  the  determination  of 
fin  interest  penalty  shall  be  based  on  the 
i.f  tual  date  of  acceptance.  The 


constructive  acceptance  requirement 
docs  not.  however,  compel  Government 
officials  to  accept  supplies  or  services, 
perform  contract  administration 
functions,  or  make  payment  prior  to 
fulfilling  their  responsibilities.  Except 
in  the  case  of  a  contract  for  the  purchase 
of  a  commercial  item  or  service  as 
defined  in  15.804-3(c)(3),  including  a 
brand  name  commercial  item  for 
authorized  resale  (e.g..  commissary 
items),  the  contracting  officer  may 
specify  a  longer  period  for  constructive 
acceptance  in  the  solicitation  and 
resulting  contract,  if  required  to  afford 
the  Government  a  reasonable 
opportunity  to  inspect  and  test  the 
supplies  furnished  or  to  evaluate  the 
services  performed.  The  contract  file 
shall  indicate  the  justification  for 
e.xtending  the  constructive  acceptance 
period  beyond  7  days.  Extended 
acceptance  periods  shall  not  be  a 
routine  agency  practice  but  shall  be 
used  only  when  necessary  to  permit 
proper  Government  inspection  and 
testing  of  the  supplies  delivered  or 
services  rendered. 

(iii)  If  the  contract  does  not  require 
submission  of  an  invoice  for  payment 
(f"  £;..  periodic  lease  pa\Tnents).  the  due 
date  will  be  as  specified  in  the  contract. 
(2)  If  the  designated  billing  office  fails 
to  annotate  the  invoice  with  the  actual 
date  of  receipt  at  the  time  of  receipt,  the 
invoice  payment  due  date  shall  be  the 
30th  day  after  the  date  of  the 
contractor's  invoice,  provided  a  proper 
i.nvoice  is  received  and  there  is  no 
disagreement  over  quantity,  quality,  or 
contractor  compliance  with  contract 
requirements. 

(d)  The  due  date  for  making  payments 
on  contracts  that  contain  the  clause  at 
52.2.T2-10.  Payments  under  Fixed-Price 
Architect-Engineer  Contracts,  shall  be  as 
follows: 

(1)  The  due  date  for  work  or  services 
completed  by  the  contractor  shall  be  the 
hiter  of  the  following  two  events: 

(i)  The  30th  day  after  the  designated 
billing  office  has  received  a  proper 
invoice  from  the  contractor. 

(ii)  The  30th  day  after  Government 
acceptance  of  the  work  or  services 
completed  by  the  contractor.  On  a  final 
invoice  where  the  payment  amount  is 
subject  to  contract  settlement  actions 
(e.g..  release  of  claims),  acceptance  shall 
be  deemed  to  have  occurred  on  the 
effective  date  of  the  settlement.  For  the 
sole  purpose  of  computing  an  int;^rest 
penalty  that  might  be  due  the 
contractor.  Government  acceptance 
shall  be  deemed  to  have  occurred 
constnictively  on  the  7lh  day  after  the 
contractor  has  completed  the  work  or 
services  in  accordance  with  the  terms 
and  conditions  of  the  contract  (see  also 


paragraph  {b)(4)  of  this  section).  In  the 
event  that  actual  acceptance  occurs 
within  the  constructive  acceptance 
period,  the  determination  of  an  interest 
penalty  shall  be  based  on  the  actual  date 
of  acceptance. 

(2)  Tne  due  date  for  progress 
payments  shall  be  the  30th  day  after 
Government  approval  of  contractor 
estimates  of  work  or  services 
accomplished.  For  the  sole  purpose  of 
computing  an  interest  penalty  that 
might  be  due  the  contractor. 
Government  approval  shall  be  deemed 
to  have  occurred  constructively  on  the 
7th  day  after  contractor  estimates  have 
been  received  by  the  designated  billing 
office  (see  also  paragraph  (b)(4)  of  this 
section).  In  the  event  that  actual 
approval  occurs  within  the  constructive 
approval  period,  the  determination  of  an 
interest  penalty  shall  be  based  on  the 
actual  date  of  approval. 

(3)  If  the  designated  billing  office  fails 
to  annotate  the  invoice  or  payment 
request'.with  the  actual  date  of  recoijit  at 
the  time  of  receipt,  the  payment  due 
date  shall  be  the  30th  day  after  the  date 
of  the  contractor's  invoice  or  payment 
request,  provided  a  proper  invoice  or 
payment  request  is  received  and  there  is 
no  disagreement  over  quantity,  quality, 
or  contractor  compliant  o  with  contract 
requirements. 

(4)  The  constructive  acceptance  and 
constnictive  approval  requirements 
described  in  paragraphs  fl3){lj  and  (b)(2) 
of  this  section  are  conditioned  upon 
receipt  of  a  prop-ir  payment  request  and 
no  disagreement  over  quantity,  quality, 
contractor  compliance  with  contract 
requirements,  or  the  requested  progress 
payment  amount.  These  requirements 
do  not  compel  Government  officials  to 
accept  work  or  services,  approve 
contractor  estimates,  perform  contract 
administration  functions,  or  make 
payment  prior  to  fulfilling  their 
responsibilities.  The  contracting  officer 
may  specify  a  longer  period  for 
constructive  acceptance  or  constnictive 
approval,  if  required  to  afford  the 
Government  areasonable  opportunity  to 
inspect  and  test  the  supplies  furnished 
or  to  evaluate  the  services  performed. 

(c)  The  due  date  for  making  payments 
on  construction  contracts  shall  be  as 
follows: 

(1)  The  due  date  for  making  proLiress 
payments  based  on  contracting  officer 
approval  of  the  estimated  amount  and 
value  of  work  or  services  performed, 
including  payments  for  reaching 
milestones  in  any  project,  shall  be  14 
days  after  receipt  of  a  proper  payment 
request  by  the  designated  billing  office. 
If  the  designated  billing  office  fails  to 
annotate  the  payment  request  with  the 
actual  date  of  receipt  at  the  time  of 
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receipt,  the  payment  due  date  shall  be 
the  14th  day  after  the  date  of  the 
contractor's  payment  request,  provided 
a  proper  payment  request  is  received 
and  there  is  no  disagreement  over 
quantity,  qualify,  or  contractor 
compliance  with  contract  requirements. 
The  contracting  officer  may  specify  a 
longer  period  i|i  the  solicitation  and 
resulting  contract  if  required  to  afford 
the  Government  a  reasonable 
opportunity  to  adequately  inspect  the 
work  and  to  determine  the  adequacy  of 
the  contractor's  performance  under  the 
contract.  The  contract  file  shall  indicate 
the  justificatiort  for  extending  the  due 
dale  beyond  14  d?ys.  The  contracting 
officer  or  his  representative  shall  not 
approve  progrei  payment  requests 
unless  the  certification  and 
substantiation  ^  if  amounts  requested  are 
provided  as  re:  -Jiired  bv  the  clause  at 
52.232-5.  P3yni|;nts  under  Fixed-Price 
Construction  C  jjnlracts. 

(2)  The  due  c  $te  for  payment  of  any 
amounts  retain  »)d  by  the  contracting 
offic-er  in  accor  :^ce  wilh  the  clause  at 
52.232-5,  Payn:t?nts  under  Fi.xed-Price 
Construction  Cajntrarts,  sliall  be  as 
specified  in  tli€  contract  or,  if  not 
specified,  30  d^  ys  after  approval  by  the 
contracting  offiaer  for  rf  lease  to  the 
contractor.  This  release  of  retained 
amounts  shall  \<e  based  on  the 
contracting  officer's  defonnination  that 
satisfactor)  pre  dress  has  been  made. 

(3)  The  due  c  ate  for  final  payments 
bcised  on  comp  ition  and  acceptance  of 
all  work  (inclu(i|ng  any  retained 
amounts),  and  ;))Byments  for  partial 
deliveries  that  i  i^ve  been  accepted  by 
the  Government  (e.g..  each  separate 
building,  publniwork,  or  other  division 


of  the  contract 


;|Woi 
^r  w 


hich  the  price  is 


stated  separatelNt  in  the  contract)  shall 
be  as  follows:     ' 

(i)  Either  the  3J0th  day  after  receipt  by 
the  designated  filing  office  of  a  proper 
in-.-oice  from  tha  contractor,  or  the  30th 
day  after  Govenment  acceptance  of  the 
work  or  services  completed  by  the 
contractor,  whi  i^iever  is  later,  if  the 
designated  billiijg  office  fails  to  annotate 
the  invoice  wit!  il the  actual  date  of 
receipt  at  the  ti  lie  of  receipt,  the  invoice 
payment  due  date  shall  be  the  30Lh  day 
after  the  date  ol  the  contractor's  invoice, 
provided  a  propfr  invoice  is  received 
and  there  is  no  disagreement  over 
quantity,  qunlit  /.  or  conL-actor 
compliance  wit-j  contract  r';quirements. 

(iij  On  a  final  jnvoice  where  the 
payment  amount  is  subject  to  contract 
settlement  acticii  (e.g..  release  of 
contractor  claims),  acceptance  shall  be 
deemed  to  have  occurred  on  the 
effective  date  ol  the  contract  settlement. 

(4)  For  the  so  e  purpose  of  computing 
an  interest  pen£  llty  that  might  be  due  the 


contractor  for  payments  described  in 
paragraph  (c)(3)(i)  of  this  section,   ■ 
Government  acceptance  or  approval 
shall  be  deemed  to  have  occurred 
constructively  on  the  7th  day  after  the 
contractor  has  completed  the  work  or 
services  in  accordance  with  the  terms 
and  conditions  of  the  contract  (see  also 
paragraph  (c)(5)  of  this  section).  In  the 
event  that  actual  acceptance  occurs 
within  the  constructive  acceptance 
period,  the  determination  of  an  interest 
penalty  shall  be  based  on  the  actual  date 
of  acceptance. 

(5)  1  tie  constructive  acceptance  and 
construc'ive  approval  requirements 
described  in  paragraph  (c)(4)  of  this 
section  are  conditioned  upon  receipt  of 
a  proper  payment  request  and  no 
disag.'^ement  over  quantity,  qualitv. 
contractor  compliance  with  contract 
requirements,  or  the  requested  amount. 
These  requirements  do  not  compel 
Government  officials  to  accept  work  or 
services,  approve  contractor  estimates, 
perform  contract  administration 
.functions,  or  make  payment  prior  to 
fulfilling  their  responsibilities.  The 
contracting  officer  may  specify  a  long(T 
period  for  constructive  acceptance  or 
constructive  approval  in  the  solicitation 
and  resulting  contract,  if  required  to 
afford  the  Government  a  reasonable 
opportunity  to  adequately  inspect  the 
work  and  to  de'icrmine  the  adijquacy  of 
the  contractor's  performance  under  the 
contract. 

(G)  Construction  prime  contracts 
contain  special  provisions  concerning 
prime  contractor  payments  to 
subcontractors,  along  with  special  prime 
contractor  certification  requirements. 
The  Office  of  Management  and  Budget 
has  determined  that  these  certifications 
are  not  to  be  construed  as  final 
acf;ept.ince  of  the  subcontractor's 
performance.  The  certification  in 
52.232-5(c)  implements  this 
detft.'mination;  however,  certificates  are 
still  acceptance  if  the  contractor  deletes 
paragraph  (c)(4)  of  52.232-5. 

(d)  Due  dates  for  payments,  of 
contractor  invoices  for  meat,  meat  food 
products,  or  fish;  perishable  agricultural 
commodities;  and  dairy  products,  edible 
fats  or  oils,  and  food  products  prepared 
from  edible  fats  cr  oils  are  as  follows: 

(1)  For  meat  or  meat  food  products,  as 
defined  in  section  2(a)(3)  of  the  Parkers 
and  Stockvnid  Act  of  1921  (7  U.S.C. 
182(3)).  as  further  defined  in  Public  Law 
98-181,  including  any  edible  fresh  or 
frozen  poultry  meat,  any  perishable 
poultry  moat  food  product,  fresh  eggs, 
and  any  perishable  egg  product,  as  close 
as  possible  to,  but  not  later  than,  the  7th 
dav  afier  product  delivery. 

(2)  For  tresh  or  frozen  fish,  as  defined 
in  section  204(3)  of  the  Fish  and 


Seafood  Promotion  Act  of  1986  (16 
U.S.C.  4003(3)).  will  be  as  close  as 
possible  to,  but  not  later  than,  the  7th 
day  after  product  delivery. 

(3)  For  perishable  agricultiu-al 
commodities,  as  defined  in  section  1(4) 
of  the  Perishable  Agricultural 
Commodities  Act  of  1930  (7  U.S.C. 
499a(4)).  as  close  as  possible  to.  but  not 
later  than,  the  10th  day  after  product 
delivery,  unless  another  date  is 
specified  in  the  contract. 

(4)  For  dair\-  products,  as  defined  in 
section  lll(ojof  the  Dairv  Production 
Stabilization  Act  of  1983  (7  U.S.C. 
4502(e)).  edible  fats  or  oils,  and  fetid 
products  prepared  from  edible  fits  or 
oils,  as  close  as  possible  to,  but  not  later 
than,  the  10th  day  after  the  date  on 
which  a  proper  invoice  has  been 
received.  Li(juid  milk,  chet>se.  certain 
pro(  essed  cheese  products,  butter, 
yogurt,  ice  cream,  mayonnaise,  salad 
dressings,  and  other  similar  pi-oducts, 
fall  within  this  classific.ati<jn.  Nothing  in 
the  .^ct  limits  this  classification  to 
refrigerated  products.  When  questions 
arise  about  the  proper  classification  of  a 
specific  product,  p.-^vading  industry 
practices  should  be  followed  in 
specifying  a  contract  payment  due  date. 
The  burden  of  proof  that  a  classification 
of  a  specific  product  is,  in  fact, 
prevailing  industry  practice  is  upon  the 
bidder  making  the  representation. 

(e)  A  proper  invoice  must  include  the 
items  fisted  in  paragraphs  (ejd^tlirough 
(e)(8)  of  this  section.  If  the  invoice  docs 
not  comply  with  these  requirements,  the 
contractor  must  be  notified  of  the  defect 
within  7  days  after  rcce'pi  of  the  invoice 
at  the  designated  billing  office  (3  days 
on  cf)ntracts  for  meat,  m.eat  food 
products,  or  fish;  5  days  on  contracts  for 
perishable  agricultural  com.modities, 
dair\'  products,  edible  fats  or  oils,  and 
food  products  prepared  from  edible  fats 
or  oils).  The  n.-ason  that  the  invoice  is 
nut  a  proper  invoice  must  be  specified. 
If  such  notice  is  not  timely,  then  an 
adjusted  due  date  for  the  purpose  of 
dctemiining  an  interest  penalty,  if  any. 
will  be  established  in  accordance  with 
32.907-1  (b). 

( 1 )  Name  and  address  of  the 
contractor. 

(2)  Invoice  date.  (Contractors  are 
encouraged  to  date  invoices  as  close  as 
possible  to  the  date  of  mailing  or 
transmission.) 

(3)  Contract  number  or  other 
authorization  for  supplies  delivered  or 
services  performed  (including  order 
number  and  contract  line  item  number). 

(4)  Description,  quantity,  unit  of 
measure,  unit  price,  and  extended  price 
of  supplies  delivered  or  ser\'ices 
performed. 
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(5)  Shipping  and  payment  terms  [e.g. 
shipment  number  and  date  of  shipment. 
Prompt  Payment  discount  terms).  Bill  of 
lading  number  and  weight  of  shipment 
will  be  shown  for  shipments  on 
Government  bills  of  lading. 

(6)  Name  and  address  of  contractor 
official  to  whom  payment  is  to  be  sent 
(mast  be  the  same  as  that  in  the  contract 
or  in  a  proper  notice  of  assignment). 

(7)  Name  (where  practicable),  title, 
phone  number,  and  mailing  address  of 
person  to  be  notified  in  event  of  a 
defective  invoice. 

(8)  Any  other  information  or 
documentation  required  by  the  contract 
(such  as  evidence  of  shipment). 

(9)  While  not  required,  contractors  are 
strongly  encouraged  to  assign  an 
identification  number  to  each  invoice. 

(0  All  invoice  payments  shall  be 
supported  by  a  receiving  report  or  any 
other  Government  documentation 
authorizing  pajTuent.  The  agency 
receiving  official  should  forward  the 
receiving  report  or  other  Government 
documentation  to  the  designated 
payment  office  by  the  5th  working  day 
after  Government  acceptance  or 
approval,  unless  other  arrangements 
have  been  made.  This  period  of  time 
does  not  e.xtend  the  due  dates 
prescribed  in  32.S05.  Acceptance 
should  be  completed  as  expeditiously  as 
possible.  The  recei\ing  report  or  other 
Government  documentation  authorizing 
payment  shall,  as  a  minimum,  include 
the  following: 

(1)  Contract  number  or  other 
authorization  for  supplies  delivered  or 
services  performed. 

(2)  Description  of  supplies  delivered 
or  services  performed. 

(3)  Quantities  of  supplies  received 
and  accepted,  if  applicable. 

(4)  Date  supplies  delivered  or  services 
performed. 

(5)  Date  supplies  or  ser\'ices  were 
accepted  by  the  designated  Government 
official  (or  progress  payment  request 
was  approved  if  being  made  under  the 
clause  at  52.232-5,  Payments  under 
Fi.xed-Price  Construction  Contracts,  or 
the  clause  at  52.232-10,  Payments 
under  Fixed-Price  Architect-Engineer 
Contracts). 

(6)  Signature,  or  when  permitted  by 
agency  regulations,  electronic 
equivalent,  printed  name,  title,  mailing 
address,  and  telephone  number  of  the 
designated  Government  official 
responsible  for  acceptance  or  approval 
functions. 

(7)  If  the  contract  provide^  for  the  use 
of  Government  certified  invoices  in  lieu 
of  a  separate  receiving  report,  the 
Government  certified  invoice  must  also 
contain  the  information  described  in 


paragraphs  (f)(1)  through  (f)(6)  of  this 
section. 

(g)  When  a  discount  for  prompt 
payment  is  to  be  taken,  payment  will  be 
made  as  close  as  possible  to,  but  not 
later  than,  the  end  of  the  discount 
period.  Payment  terms  are  specified  in 
the  clause  at  52.232-8,  Discounts  for 
Prompt  Payment. 

(h)  The  designated  billing  office  shall 
immediately  annotate  each  invoice  with 
the  actual  date  it  receives  the  invoice. 

(i)  The  designated  payment  office 
shall  annotate  each  invoice  and 
receiving  report  with  the  date  a  proper 
invoice  or  receiving  report  was  received 
by  the  designated  payment  office. 

(j)  Contractors  may  be  encouraged,  but 
cannot  be  required  to  submit  separate 
invoices  for  products  with  different 
payment  due  dates  under  the  same 
contract  or  order.  When  an  invoice  is 
received  which  contains  items  with 
different  payment  periods  (a  mixed 
invoice),  the  payment  office  shall 
comply  with  all  contractual  and 
statutory  payment  provisions.  In  dealing 
with  mixed  invoices  the  payment  office 
may,  subject  to  agency  policy — 

(1)  Pay  all  items  at  the  later  of  the  due 
dates,  provided  apphcable  inte.'-est 
penalties  are  also  paid; 

(2)  Pay  all  items  at  the  earlier  of  the 
due  dates;  or 

(3)  Split  invoice  payments,  making 
payment  by  the  due  date  applicable  to 
each  payment  class. 

32.906    [Amended] 

7.  Section  32.906  is  amended  in  the 
first  sentence  of  paragraph  (a)  by 
inserting  the  words  "or  designee,"  after 
the  word  "head,". 

8.  Section  32.907-1  is  amended  in 
paragraphs  (a)(1)  and  (a)(2)  by  removing 
the  words  "has  been"  and  inserting 
"was"  in  their  place;  and  by  revising 
paragraphs  (b),  (d),  and  (g)  to  read  as 
fallows: 

32.907-1    Late  invoice  payment 

ft         *         •         *        « 

(b)  The  interest  penalty  computation 
shall  not  include — 

(1)  The  time  taken  by  the  Government 
to  notify  the  contractor  of  a  defective 
invoice,  unless  it  exceeds  the  periods 
prescribed  in  32.905(e); 

(2)  The  time  taken  by  the  contractor 
to  correct  the  invoice.  If  the  designated 
billing  office  failed  to  notify  the 
contractor  of  a  defective  invoice  within 
the  periods  prescribed  in  32.905(e),  the 
due  date  on  the  corrected  invoice  will 
be  adjusted  by  subtracting  from  such 
date  the  number  of  days  taken  beyond 
the  prescribed  notification  of  defects 
period.  Any  interest  penalty  owed  the 
contractor  will  be  based  on  this  adjusted 
due  date;  and 


(3)  The  period  between  the  date  of  an 
attempted  electronic  funds  transfer  and 
the  date  the  contractor  furnishes  correct 
electronic  funds  transfer  data;  provided. 
the  Government  notifies  the  contractor 
of  the  defective  data  within  7  days  after 
the  Government  receives  notice  that  the 
transfer  could  not  be  completed  because 
of  defective  data. 
•        •        •        •        • 

(d)  The  interest  penahy  shall  be  at  the 
rate  established  by  the  Secretary  of  the 
Treasury  under  section  12  of  the 
Contract  Disputes  Act  of  1978  (41  U.S.C. 
611)  that  is  in  effect  on  the  day  after  the 
due  date,  except  where  the  interest 
penalty  is  prescribed  by  other 
governmental  authority  (e.g..  tariffs). 
The  rate  in  effect  on  the  day  after  the 
due  date  shall  remain  fixed  d'jxing  the 
period  for  which  an  interest  penalty  is 
calculated.  This  rate  is  referred  to  as  the 
"Renegotiation  Board  Interest  Rate," 
and  it  is  published  in  the  Federal 
Register  semiarmually  on  or  about 
January  1  and  July  1.  Information 
concerning  this  interest  rate  can  be 
obtained  from  the  Department  of  the 
Treasury,  Finance  Management  Branch. 
Washington.  IX  20227,  telephone  (202) 
208-1515.  Interest  calculations  shall  be 
based  upon  a  360-day  year.  The  interest 
penalty  will  accrue  daily  on  the  invoice 
payment  amount  approved  by  the 
Government  and  be  compounded  in  30- 
day  increments  inclusive  from  the  first 
day  after  the  due  date  through  the 
payment  date.  That  is,  interest  accrued 
at  the  end  of  any  30-day  period  will  be 
added  to  the  approved  invoice  payment 
amount  and  be  subject  to  interest 
penalties  if  not  paid  in  the  succeeding 
30-day  period.  The  interest  penalty 
amount,  interest  rate  and  the  period  for 
which  the  interest  penalty  was 
computed,  will  be  separately  stated  by 
the  designated  payment  office  on  the 
check,  in  accompanying  remittance 
advice,  or  for  Electronic  Funds  Transfer 
(EFT)  by  an  appropriate  electronic  or 
other  remittance  advice.  Adjustments 
will  be  made  by  the  designated  payment 
office  for  errors  in  calculating  interest 
penalties. 
•        •        •        «        • 

(g)(1)  For  contracts  awarded  on  or 
after  October  1. 1989,  a  penalty  amount 
(calculated  in  accordance  with 
paragraph  (g)(3)  of  this  section)  shall  be 
paid,  in  addition  to  the  interest  penalty 
amount,  only  if  the  contractor— 

(i)  Is  owed  an  interest  penalty; 

(ii)  Is  not  paid  the  interest  penalty 
within  10  days  after  the  date  the  invoice 
amount  is  paid;  and 

(iii)  Makes  a  written  demand  to  the 
designated  payment  office  for  additional 
penalty  payment  in  accordance  w  ith 
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paragraph  (g)(2p  of  this  section, 
postmarked  no|  later  than  40  days  after 
the  date  the  invoice  amount  is  paid. 

(2)(i)  Contradtors  shall  support 
vvritton  demands  for  additional  ppnalty 
payments  with  the  following  data.  No 
additional  data  shall  be  required. 
Contractors  shall — 

(A)  Specifically  assert  that  late 
payment  interepl  is  due  under  a  specific 
invoice  and  rec^uest  payment  of  a!! 
overdue  late  pajyment  interest  penalty 
and  such  additional  penalty  as  may  be 
required;  ' 

(B)  Attach  a  QCipy  of  the  invoice  on 
which  the  unpaid  late  payment  interest 
was  due;  and 

{C)  State  thatSpayment  of  the  principal 
has  been  receivjed,  including  the  date  of 
receipt.  | 

(ii)  Demands  Iniust  be  postmarked  on 
or  before  the  40th  day  after  payment 
was  made,  except  that — 

(A)  If  the  postmark  is  illegible  or 
nonexistent,  the  demand  must  have 
been  received  and  annotated  with  the 
date  of  receipt  by  the  designated 
payment  office  on  or  before  the  40th  day 
after  payment  was  made,  or 

(B)  If  the  postmark  is  illegible  or 
nonexistent  and  the  designated  payment 
office  fails  to  make  the  required 
annotation,  the  demand's  validity  will 
be  determined  by  the  date  the  contractor 
has  placed  on  the  demand;  provided. 
such  date  is  no  later  than  the  40th  day 
after  payment  was  made. 

(3)(il  The  additional  penalty  shall  be 
equal  to  100  percent  of  anv  original  late 
payment  interest  penalty  that  is  due  on 
or  after  January  22,  1990,  except — 

(A)  For  additional  penalties  due  on  or 
before  January  22, 1992,  such  penalties 
shall  not  exceed  $2,500; 

(B)  After  Januar}-  22,  1992,  the 
additional  penalty  shall  not  e.xceed 
$5,000; 

(C)  The  additional  penalty  shall  never 
be  less  than  $25. 

(ii)  If  the  interest  penalty  ceases  to 
accrue  in  accordance  with  the  limits 
stated  in  paragraphs  (e)  (1)  and  (2)  of 
this  section,  the  amount  of  the 
additional  penalty  shall  be  calculated 
on  the  amount  of  interest  penalty  that 
would  have  accrued  in  the  absence  of 
these  limits,  but  shall  not  exceed  the 
limits  specified  in  paragraph  (g)(3)(i)  of 
this  section. 

(iii)  For  determining  the  maximum 
and  minimum  additional  penalties,  the 
test  shall  be  the  interest  penalty  due  on 
each  separate  payment  made  for  each 
separate  contract.  The  maximum  and 
minimum  additional  penalty  shall  not 
be  based  upon  individual  invoices 
unless  the  invoices  are  paid  separately. 
Where  payments  are  consolidated  for 
disbursing  purposes,  the  m.nximum  and 


minimum  additional  penalty 
determination  shall  be  made  separately 
for  each  contract  therein. 

(iv)  The  additional  penalty  does  not 
apply  to  payments  regulated  by  other 
CkDvemment  regulations  (for  example, 
payments  under  utility  contracts  subject 
to  tariffs  and  regulation). 

9.  Set:tion  32.910  is  added  to  read  as 
follows: 

§32.910    Additional  Construction  Policies. 

(a)  The  Payments  under  Fixed-Price 
Construction  clause  (52.232-5), 
paragraph  (d),  and  Prompt  Payment  for 
Construction  Contracts  clause  (52.232- 
27),  subparagraph  (e)(6),  provide  for  the 
contractor  to  pay  interest  on  unearned 
amounts  in  certain  circumstances.  This 
interest  shall  be  recovered  from 
subsequent  payments  to  the  contractor. 
Therefore,  no  demand  for  payment  shall 
normally  be  made.  Contracting  officers 
shall— 

(1)  Compute  the  amount  in 
accordance  with  the  clause; 

(2)  Provide  the  contractor  with  a  final 
decision;  and 

(3)  Notify  the  pajTnent  office  of  the 
amount  to  be  withheld. 

(b)  Tlie  payment  office  shall  be 
responsible  for  making  the  deduction  of 
interest.  Amounts  collected  in 
accordance  with  these  provisions  shall 
revert  to  the  Treasury  of  the  United 
States. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

10.  Section  52.232-5  is  amended  by 
revising  paragraphs  (b),  (c),  and  (d)(2); 
adding  paragraph  (j);  and  adding 
paragraph  headings  to  paragraphs  (a), 
and  (d)  through  (i)  to  read  as  follows; 

52.232-6    Payments  Under  Fixed-Price 
Construction  Contracts. 


Payments  Under  Fixed-Price  Construction 
Contracts  (Date) 

(a)  Pn\-mcnt  of  prict.  *   *   • 

(b)  Progress  pa\Tnents.  The  Government 
shall  make  progress  payments  monthly  as  the 
worlc  proceeds,  or  at  more  frequent  intervals 
as  d<'iermined  by  the  Contracting  Officer,  on 
estimates  of  work  accomplished  which  meets 
the  standards  of  quality  established  under  the 
contract,  as  approved  by  the  Contracting 
Officer. 

(1)  The  Contractor's  request  for  progress 
pa'.incnt  shall  include  the  following 
substantiation: 

[i)  An  itemization  of  the  amounts  requested 
related  to  the  various  elements  of  work 
required  by  the  contract  covered  by  the 
fMVTnent  request. 

(ii)  A  listing  of  the  amount  included  for 
work  performed  by  each  subcontractor  under 
the  contract. 

(iii)  A  listing  of  the  total  amount  of  each 
.sii  be  or.  tract  under  the  contract. 


(iv)  A  Usting  of  the  amounts  previously 
paid  to  each  such  subcontractor  under  die 
contract. 

(v)  Additional  supporting  data  in  a  foT" 
a;id  detail  required  bv  the  Contracting 
Officer. 

(2)  In  the  preparation  of  estimates,  the 
Contracting  Officer  may  authorize  material 
ilelivered  on  the  site  and  preparatory  work 
done  to  be  taken  into  consideration.  Material 
delivered  to  the  Contractor  at  locations  other 
than  the  site  may  also  be  taken  into 
consideration  if — 

(i)  Consideration  is  specifically  authorized 
by  this  contract;  and 

(ii)  The  Contractor  furnishes  satisfactory 
evidence  that  it  has  acquired  title  to  such 
material  and  that  the  material  will  be  used 
to  perform  this  contract. 

(c)  Contractor  certification.  .Mong  with 
each  request  for  progress  payments,  the 
Contractor  shall  furnish  the  following 
certification,  or  pa\Tnent  shall  not  be  made: 

I  hereby  cenify-,  to  the  t>est  of  my 
knowledge  and  belief,  that — 

(1)  The  amounts  requested  are  only  for 
performance  in  accordance  with  the 
specifications,  tenns.  and  conditions  of  the 
contract; 

(2)  PajTnenls  to  subcontractors  and 
suppliers  have  been  made  from  previous 
pa>Tnents  received  under  the  contract,  and 
timely  payments  will  be  made  from  the 
proceeds  of  the  payinent  covered  b>  this 
certification,  in  accordance  with  subcontract 
agreements  and  the  requirements  of  chapter 
39  of  title  31.  United  States  Code: 

(3)  This  request  for  progress  payments  does 
not  include  any  amounts  which  the  prime 
contractor  intends  to  withhold  or  retain  from 
a  subcontractor  or  supplier  in  accordance 
wiih  the  terms  and  conditions  of  the 
subcontrad;  and 

(4)  This  certification  is  not  to  be  consi.'ued 
as  final  acceptance  of  a  subcontrartor"s 
performance. 


Name 


Title 


Date 

(d)  Refund  of  unearned  amounts.  '   '   ' 

•  •         •         •         * 

(2)  Be  obligated  to  pay  the  Government  an 
amount  (computed  by  the  Contracting  Officer 
in  the  m.anner  provided  in  paragraph  (j)  of 
this  clause)  equal  to  interest  on  the  unearned 
amount  from  the  8th  day  after  the  date  of 
receipt  of  the  unearned  amount  until — 

•  •  •  •  * 

(e)  Retainage.  *   *   * 

(f)  Title,  liability,  and  resenation  of  rights 

•  *   * 

(g)  Reimbursement  for  bond  premiums. 

«   •   * 

(h)  Final  payment.  •   *   • 

(i)  Limitation  because  of  undvfinitizfd 
work.  *   •   • 

(j)  Interest  computation  on  unf anted 
amounts.  In  accordance  with  31  U.S  C. 
3903(c)(1),  the  amount  payable  under 
paragraph  (d)(2)  of  this  clause  shall  be —  • 

(1)  Computed  at  the  rate  of  average  bond 
equivalent  rates  of  91-day  Treasury  hills 
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auctioned  at  the  most  recent  auction  of  such 
bills  prior  to  the  date  the  Contractor  receives 
the  unearned  amount;  and 

(2)  Deducted  from  the  next  available 
pajTnent  to  the  Contractor. 
(End  of  clause) 

11.  Section  52.232-8  is  amended  by 
revising  paragraph  fb)  of  the  clause  to 
read  as  follows: 

52.232-8    Discounts  tor  Prompt  Payment 


Discounts  for  Prompt  Payment  (Date) 

*  •  •  «  • 

(b)  In  connection  with  any  discount  offered 
for  prompt  pajTnent,  time  shall  be  computed 
from  the  date  of  the  invoice.  If  the  Contractor 
has  not  placed  a  date  on  the  invoice,  the  due 
date  shall  be  calculated  from  the  date  the 
designated  billing  office  receives  a  projier 
invoice,  provided  the  agency  annotates  such 
invoice  with  the  date  of  receipt  at  the  time 
of  receipt.  For  the  purpose  of  computing  the 
discount  earned,  payment  shall  be 
considered  to  have  been  made  on  the  date 
which  appears  on  the  payment  checlc  or  the 
date  on  which  an  electronic  funds  transfer  is 
specified  for  settlement  at  a  Federal  Reserve 
Bank.  When  the  discount  date  falls  on  a 
Saturday.  Sunday,  or  legal  holiday  when 
Federal  Government  offices  are  closed  and 
Government  business  is  not  expected  to  be 
conducted,  payment  may  be  made  on  the 
following  business  day. 

(End  of  clause) 

12.  Section  52.232-25  is  revised  to 
.  read  as  follows: 

52.232-25    Prompt  Payment 

As  prescribed  in  32.908(c),  insert  the 
following  clause: 

(a)  As  authorized  in  32.905(a)(l)(ii),  the 
Contracting  Officer  may  modify  the  date  in 
subdivision  (a)(5)(i)  of  this  clause  to  specify 
a  jjeriod  longer  than  7  days  for  constructive 
acceptance,  if  required  to  afford  the 
Government  a  reasonable  opportunity  to 
inspect  and  test  the  supplies  furnished  or 
evaluate  the  services  performed,  except  in 
the  case  of  a  contract  for  the  purchase  of  a 
commercial  item  or  ser\'ice  as  defined  in  F.\R 
15.804-3(c)(3),  including  a  brand-name 
commercial  item  for  authorized  resale  (e.g., 
commissary  items). 

(b)  As  prescribed  in  32.906(a),  and  only  as 
allowed  under  agency  policies  and 
procedures,  the  Contracting  Officer  may 
insert  in  paragraph  (b)  of  the  clause  a  period 
shorter  than  30  days  (but  not  less  than  7 
days)  for  making  contract  financing 
payments. 

Prompt  Payment  (Date) 

Notwithstanding  any  other  pwyment  clause 
in  this  contract,  the  Government  will  make 
invoice  payments  and  contract  financing 
payments  under  the  terms  and  conditions 
specified  in  this  clause.  Pa\Tnent  shall  be 
considered  as  being  made  on  the  day  a  check 
is  dated  or  the  date  of  an  electronic  funds 
transfer.  Definitions  of  fjertinent  terms  are  set 
forth  in  Federal  Acquisition  Regulation 
32.902.  All  davs  referred  to  in  this  clause  are 


calendar  days,  unless  otherwise  specified. 
(However,  see  paragraph  (a)(4)  of  this  clause 
concerning  payments  due  on  Saturdays, 
Sundays,  and  legal  holidays.) 

(a)  Invoice  payments — (1)  Due  date,  (i) 
Except  as  indicated  in  subparagraph  (a)(2) 
and  paragraph  (c)  of  this  clause,  the  due  date 
for  making  invoice  payments  by  the 
designated  payment  office  shall  be  the  later 
of  the  following  two  events: 

(A)  The  30th  day  after  the  designated 
billing  office  has  received  a  proper  invoice 
from  the  Contractor  (except  as  provided  in 
paragraph  (a)(l)(ii)  of  this  clause). 

(B)  The  30th  day  after  Government 
acceptance  of  supplies  delivered  or  services 
performed  by  the  Contractor.  On  a  final 
invoice  where  the  payinent  amount  is  subject 
to  contract  settlement  actions,  acceptance 
shall  be  deemed  to  have  occurred  on  the 
effective  date  of  the  contract  settlement. 

(ii)  If  the  designated  billing  office  fails  to 
annotate  the  invoice  with  the  actual  date  of 
receipt,  at  the  time  of  receipt,  the  invoice 
payment  due  date  shall  be  the  30th  day  after 
the  date  of  the  Contractor's  invoice:  provided 
a  proper  invoice  is  received  and  there  is  no 
disagreement  over  quantity,  quality,  or 
Contractor  compliance  with  contract 
requirements. 

(2)  Certain  food  products  and  other 
payments,  (i)  Due  dates  on  Contractor 
invoices  for  meat,  meat  food  products,  or 
fish;  perishable  agricultural  commodities; 
and  dairy  products,  edible  fats  or  oils,  and 
food  products  prepared  from  edible  fats  or 
oils,  are — 

(A)  For  meat  or  meat  food  products,  as 
defined  in  section  2(a)(3)  of  the  Packers  and 
Stockyard  Act  of  1921  (7  US.C.  182(3)),  as 
further  defined  in  Public  Law  9&-181, 
including  any  edible  fr^sh  or  frozen  poultry 
meat,  any  perishable  poultry  meat  food 
product,  fresh  eggs,  and  any  perishable  egg 
product,  as  close  as  possible  to,  but  not  later 
than,  the  7th  day  after  product  delivery. 

(B)  For  fresh  or  frozeq  fish,  as  defined  in 
section  204(3)  of  the  Fish  and  Seafood 
Promotion  Act  of  1986  (16  U.S.C.  4003(3)),  as 
close  as  possible  to,  but  not  later  than,  the 
7th  day  after  product  delivery. 

(C)  For  perishable  agricultural 
commodities,  as  defined  in  section  1(4)  of  the 
Perishable  Agricultural  Commodities  Act  of 
1930  (7  U.S.C.  499a(44)),  as  close  as  possible 
to,  but  not  later  than,  the  10th  day  after 
product  delivery,  unless  another  date  is 
specified  in  the  contract. 

(D)  For  dairy  products,  as  defined  in 
section  111(e)  of  the  Dairy  Production 
Stabilization  Act  of  1983  (7  U.S.C.  4502(e)), 
edible  fats  or  oils,  and  food  products 
prepared  from  edible  fats  or  oils,  as  close  as 
possible  to,  but  not  later  than,  the  10th  day 
after  the  date  on  which  a  proper  invoice  has 
been  received.  Liquid  milk,  cheese,  certain 
processed  cheese  products,  butter,  yogurt,  ice 
cream,  mayonnaise,  salad  dressings,  and 
other  similar  products,  fall  within  this 
classification.  Nothing  in  the  Act  limits  this 
classification  to  refrigerated  products.  When 
questions  arise  about  the  proper 
classification  of  a  specific  product,  prevailing 
industry  practices  will  be  followed  in 
specifying  a  contract  payment  due  date.  The 
burden  of  proof  that  a  classification  of  a 


specific  product  is,  in  fact,  prevailing 
industry  practice  is  upon  the  bidder  making 
the  representation. 

(ii)  if  the  contract  does  not  require 
submission  of  an  invoice  for  payment  (e^  . 
periodic  lease  payments),  the  due  date  will 
be  as  specified  in  the  contract. 

(3)  Contractor's  invoice.  The  Contractor 
shall  prepare  and  submit  invoices  to  the 
designated  billing  office  specified  in  the 
contract.  A  proper  invoice  must  include  the 
items  listed  in  subdivisions  (a)(3)(i)  through 
(a)(3)(viii)  of  this  clause.  If  the  invoice  does 
not  comply  with  these  requirements,  the 
Contractor  will  be  notified  of  the  defect 
within  7  days  after  receipt  of  the  invoice  at 
the  designated  billing  office  (3  days  for  meat, 
meat  food  products,  or  fish;  5  days  for 
perishable  agricultural  commodities,  edible 
fats  or  oils,  and  food  products  prepared  from 
edible  fats  or  oils).  Untimely  notification  will 
be  taken  into  account  in  computing  any 
interest  penalty  owed  the  Contractor  in  the 
manner  described  in  subparagraph  (a)(5)  of 
the  clause. 

(i)  Name  and  address  of  the  Contractor. 

(ii)  Invoice  date.  (Contractors  are 
encouraged  to  date  invoices  as  close  as 
possible  to  the  date  of  the  mailing  or 
transmission.) 

(iii)  Contract  number  of  other  authorization 
for  supplies  delivered  or  services  f>erformed 
(including  order  number  and  contract  line 
item  number). 

(iv)  Description,  quantity,  unit  of  measure, 
unit  price,  and  extended  price  of  supplies 
delivered  or  services  performed. 

(v)  Shipping  and  payTnerl  terms  [eg., 
shipment  number  and  date  of  shipment, 
prompt  payment  discount  terms).  Bill  of 
lading  number  and  weight  of  shipment  will 
be  shown  for  shipments  on  Government  bills 
of  lading. 

(vi)  Name  and  address  of  Contractor 
official  to  whom  payment  is  to  be  sent  (must 
be  the  same  as  that  in  the  contract  or  in  a 
proper  notice  of  assignment). 

(vii)  Name  (where  practicable),  title,  phone 
number,  and  mailing  address  of  person  to  be 
notified  in  event  of  a  defective  invoice. 

(viii)  Any  other  information  or 
documentation  required  by  the  contract  (such 
as  evidence  of  shipment). 

(ix)  While  not  required.  Contractors  are 
strongly  encouraged  to  assign  an 
identification  number  to  each  invoice. 

(4)  Interest  penalty.  An  interest  penalty 
shall  be  paid  automatically  by  the  designated 
payment  office,  without  request  from  the 
Contractor,  if  payment  is  not  made  by  the 
due  date  and  the  conditions  listed  in 
subdivisions  (a)(4)(i]  through  (a)(4)(iii)  of  this 
clause  are  met,  if  applicable.  However,  when 
the  due  date  falls  on  a  Saturday,  Sunday,  or 
legal  holiday  when  Federal  Government 
offices  are  closed  and  Goverrunent  business 
is  not  expected  to  be  conducted,  payment 
may  be  made  on  the  following  business  day 
without  incurring  a  late  pajTnent  interest 
penalty. 

(i)  A  prof)er  invoice  was  received  by  the 
designated  billing  office. 

(ii)  A  receiving  repwrt  or  other  Government 
documentation  authorizing  payment  was 
processed  and  there  was  no  disagreement 
over  quantity,  quality,  or  contractor 
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compliance  with  any  contract  term  or 
condition. 

(iii)  In  the  case  of  a  final  invoice  for  any 
balance  of  funds  due  the  Contractor  for 
supplies  delivered  or  services  performed,  the 
amount  was  not  subject  to  further  contract 
settlement  actiops  between  the  Government 
and  the  Contractor. 

(5)  Computing  penalty  amount.  The 
interest  penalty  shall  be  at  the  rate 
established  by  the  Secretary  of  the  Treasury 
under  section  12  of  the  Contract  Disputes  Act 
of  1978  (41  U.S.C.  611)  that  is  in  effect  on 
the  day  after  the  due  date,  except  where  the 
interest  penalty  is  prescribed  by  other 
governmental  authority  {e.g..  tariffs).  This 
rate  is  referred  to  as  the  "Renegotiation  Board 
Interest  Rate,"  and  it  is  published  in  the 
Federal  Register  semiannually  on  or  about 
January  1  and  July  1.  The  interest  penalty 
shall  accrue  daily  on  the  invoice  payment 
a.mount  approved' by  the  Govermr.ent  and  be 
compounded  in  |}0-day  increments  inclusive 
from  the  first  day  after  the  due  date  through 
the  pa\-ment  date.  That  is,  interest  accrued  at 
ihe  end  of  any  3({)-day  period  will  be  added 
to  the  approved  invoice  pa>Tnenf  amount  and 
be  subject  to  intdnesf  penalties  if  no!  paid  in 
the  succeeding  3JD-day  period.  If  the 
designated  billing  office  failed  to  notif>-  the 
Contrsctor  of  a  defective  invoice  within  the 
periods  prescribid  in  subparagraph  (a)(T)  of 
this  clause,  the  due  date  on  the  corrected 
invoice  will  be  a^ijusted  by  subtracting  from 
such  date  the  number  of  days  taken  be\ond 
the  prescribed  nitification  of  defects  period. 
Any  in!i?rest  penphy  owed  the  Contractor 
will  be  based  on|this  adjusted  due  date. 
Adjustments  wilj  be  made  by  the  designated 
t  errors  in  ralculati.ng 
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purpose  of  computing  an 
■jat  might  be  due  the 
Conlrpctor,  Govetjiment  acceptance  shall  be 
deemed  to  have  oicurred  constructively  on 
the  7th  day  (unlojss  otherwise  specified  in 
this  contract)  aftM  the  Contractor  delivered 
the  supplies  or  performed  the  services  in 
accordance  with  (he  terms  and  condiiio.Ts  of 
the  contract.  unl(t$s  there  is  a  disagreement 
over  quantity,  qujaility,  or  contractor 
compliance  with  a  contract  provision.  In  the 
event  that  actual  acceptance  occurs  within 
the  constructive  itceptance  period,  the 
determination  ofjan  interest  penalty  shall  be 
based  on  the  actijal  date  of  acceptance.  The 
constructive  acceptance  requirement  does 
not,  however,  coijripel  Government  officials  to 
accept  supplies  dr  services,  perform  contract 
administration  fijnctions,  or  make  payment 
prior  to  fulfilling  their  responsibilities. 

(ii)  The  following  periods  of  time  will  not 
be  included  in  thp  determination  of  an 
interest  penalty:  i 

{.^)  The  perioditaken  to  notify  the 
Contractor  of  defects  in  invoices  submitted  to 
the  Government,  but  this  may  not  exceed  7 
days  (3  days  for  rtieat,  meat  food  products,  or 
fish;  5  days  for  perishable  agricultural 
commodities,  daily  products,  edible  fats  or 
oils,  and  food  products  prepared  from  edible 
fats  or  oils).  j 

(B)  The  period  between  the  defects  notice 
and  resubmission  of  the  corrected  invoice  by 
the  Contractor. 

(C;  The  period  jetween  the  date  of  an 
attempted  electro  r^ic  funds  transfer  and  the 


date  the  Contractor  furnishes  correct 
electronic  funds  transfer  data;  provided,  the 
Government  notifies  the  Contractor  of  the 
defective  data  within  7  days  after  the 
Government  receives  notice  that  the  transfer 
could  not  be  completed  because  of  defective 
data. 

(ill)  Interest  penalties  will  not  continue  to 
accrue  after  the  filingof  a  claim  for  such 
penalties  under  the  clause  at  52.233-1, 
Disputes,  or  for  more  than  1  year.  Interest 
penalties  of  less  than  Si  need  not  be  paid. 

(iv)  Interest  fjenalties  are  not  required  on 
payment  delays  due  to  disagreement  between 
the  Government  and  Contractor  over  the 
payment  amount  or  other  issues  involving 
contract  compliance  or  on  amounts 
temporarily  withheld  or  retained  in 
accordance  with  the  terms  of  the  contract. 
Claims  involving  disputes,  and  any  interest 
that  may  be  payable,  will  be  resolved  in 
accordance  with  the  clause  at  52.233-1. 
Disputes. 

(6)  Prompt  pa}Tnent  discounts.  An  interest 
penalty  shall  also  be  paid  automatically  bv 
the  designated  pav-ment  office,  without 
request  from  the  Contractor,  if  a  discount  for 
prompt  payment  is  taken  improperly.  The 
interest  penalty  will  be  calculated  as 
described  in  subparagraph  (3](5)  of  this 
clause  on  the  amount  of  discount  taken  for 
the  period  beginning  with  the  first  day  after 
the  end  of  the  disccunt  period  through  the 
date  when  the  Contractor  is  paid. 

(7)  Additional  interest  penalty,  (i)  If  this 
contract  was  av.arded  on  or  after  October  1. 
1989,  a  penalty  amount,  calculated  in 
accord.ince  with  (a)(7)(iii)  of  this  clause  shall 
be  paid  in  addition  to  the  interest  penalty 
amount  if  the  Contractor— 

(A)  Is  owed  an  interest  penalty; 

(B)  Is  not  paid  the  interest  penalty  within 
10  days  a*ter  the  date  the  invoice  amount  is 
paid;  ard 

(C)  .Makes  a  written  demand  to  the 
designated  payment  office  for  additional 
penalty  payment,  in  accordance  with 
(a)(7)(ii)  of  this  clause,  postmarked  not  later 
than  40  days  after  the  invoice  amount  is  paid. 

(ii!(A)  Contractors  shall  support  written 
demands  for  additional  penalty  pav-ments 
with  the  following  data.  No  additional  data 
shall  be  required.  Contractors  shall — 

(1)  Specifically  assert  that  late  pavTnent 
interest  is  due  under  a  specific  invoice  and 
request  payment  of  all  overdue  late  pavTncnt 
interest  penalty  and  such  additional  penalty 
as  may  be  required; 

[2]  Attach  a  copy  of  the  invoice  on  which 
the  unpaid  late  pament  interest  was  due; 
and 

[3]  State  that  pa>-ment  of  the  principal  has 
been  received,  including  the  date  of  receipt. 

(B)  Demands  must  be  postmarked  on  or 
before  the  40th  day  after  payment  was  made, 
except  that — 

[2]  If  the  postmark  is  illegible  or 
nonexistent,  the  demand  must  have  been 
received  and  annotated  with  the  date  of 
receipt  by  the  designated  pa>Tnent  office  on 
or  before  the  40th  day  after  pa>Tnent  was 
made,  or 

(2)  If  the  postmark  is  illegible  or 
nonexistent  and  the  designated  paj-ment 
office  fails  to  make  the  required  annotation, 
the  demand's  validity  will  be  determined  by 


the  date  the  Contractor  has  placed  on  the 
demand;  provided,  such  dale  is  no  later  than 
the  40th  day  after  pa\Tnent  was  made. 

(iii)(A)  The  additional  penalty  shall  be 
equal  to  100  percent  of  any  original  late 
payment  interest  penalty  that  is  due  on  or 
after  January  22. 1990,  except— 

(J)  For  additional  penalties  due  on  or 
before  January  22.  1992.  such  penalties  shall 
not  exceed  S2.500; 

(2)  After  January  22.  1992.  the  additional 
penalty  shall  not  exceed  S5.000; 

[3]  The  additional  penalty  shall  never  be 
less  than  S25. 

(B)  If  the  interest  penalty  ceases  to  accme 
in  accordance  with  the  limits  stated  in 
subdivision  (a)(5){iii)  of  this  clause,  the 
amount  of  the  additional  penalty  shall  be 
calculated  on  the  amount  of  interest  penalty 
that  would  have  accraed  in  the  absence  of 
these  limits,  subject  to  the  overall  limits  on 
the  additional  penalty  specified  above. 

(C)  For  determining  the  maximum  and 
minimum  additional  penalties,  the  test  shall 
be  the  interest  penalty  due  on  each  separate 
pajTnent  made  for  each  separate  contract 
The  maximum  and  minimum  additional 
penalty  shall  not  be  based  upon  individual 
invoices  unless  the  invoices  are  paid 
separately.  Where  payments  are  consolidated 
for  disbiirsing  purposes,  the  maximum  and 
mini.Tium  additional  penalty  determination 
shall  be  rr.ade  st-parately  for  each  contract 
therein. 

(D)  The  additional  penalty  does  not  apply 
to  payments  regulated  by  other  Government 
regjla;ions  (for  example,  payments  under 
utility  contracts  subject  to  tariffs  a.nd 
regulatio.-i). 

(b)  Contract  financing  papnents — (1)  Due 
dates  for  progress  payments.  For  contracts 
that  provide  for  contract  financing,  requests 
for  payment  shall  be  si.br.:itted  to  the 
di.'si(;r.ated  billing  office  as  specified  in  this 
contract  or  as  directed  by  the  Contracting 
Officer.  Contract  financing  pa\-ments  shall  be 
made  on  the  (insert  rf.'jy  as  prescribed  bv 
agency  head,  if  not  prescribed,  insert  30th 
day]  day  after  receipt  of  a  proper  contract 
financing  request  by  the  designated  billing 
office.  In  the  event  that  an  audit  or  other 
review  of  a  specific  financing  request  is 
required  to  ensure  co.-npliance  with  the  terms 
and  conditions  of  the  contract,  the  designated 
payment  office  is  not  com.pelled  to  make 
payment  by  the  due  date  specified. 

(2)  Due  dates  for  other  contract  financing. 
For  advance  payments,  loans,  or  other 
arrangements  that  do  not  involve  recurrent 
submissions  of  contract  financing  requests, 
payment  shall  be  made  in  accordance  with 
the  corresponding  cont.'ect  terms  or  as 
directed  by  the  Contracting  Officer. 

(3)  Interest  penalty  not  applicable.  Contract 
financing  payments  shall  not  be  assessed  an 
irtcrest  penalty  for  payment  delays. 

(c)  Fait  payment  procedure  due  dates.  If 
this  contract  contcins  the  clause  at  52.213- 
1.  Fast  Payment  Procedure.  pavTnents  will  be 
made  within  15  days  after  ti;e  date  of  receipt 
of  the  invoice. 

(End  of  clause) 

13.  Section  52.232-26  is  re%-ised  to 
read  as  follows: 
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52.232-26    Prompt  Payment  tor  Fixed-Price 
Architect-Engineer  Contracts. 

As  prescribed  in  32.908(a),  insert  the 
following  clause: 

(a)  As  authorized  in  32.905(b)(4).  the 
Contracting  Officer  may  modify  the  djte  in 
subdivision  (a)(4)(i)  of  this  clause  to  specify 
a  period  lo:  .;or  than  7  days  for  constructive 
acceptance  or  constructive  approval,  if 
required,  to  afford  the  Government  a 
practicable  opportunity  to  inspect  and  test 
the  supplies  furnished  or  evaluate  the 
services  performed. 

(b)  If  applicable,  as  authorized  in  32.906(a) 
and  only  as  allowed  under  agency  policies 
and  procedures,  the  Contracting  Officer  may 
insert  in  paragraph  (b)  of  this  clause  a  period 
shorter  tnan  30  days  (but  not  less  than  7 
days)  for  making  contract  financing 
pavmenrs. 


Prompt  Payment  for  Fixed-Price  .Ajxhitect- 
Engineer  Contracts  (Bate) 

N'otwths'anding  any  other  payment  terms 
in  th:s  coutnct,  the  Government  will  make 
invoice  pa-..'nents  and  contract  financing 
payments  under  the  terms  and  condiiirins 
specified  in  this  clause.  Payment  shall  be 
considert'd  as  being  made  on  the  day  a  che<.k 
is  dated  or  the  data  of  an  elertronic  funds 
transfer.  Defiuiticns  of  pertinent  terms  are  set 
forth  in  Fad-ral  Acquisition  Rei^ulation 
32.902.  Ail     .ys  referred  to  in  this  clause  are 
calendar  days,  unless  otherwise  specified. 
(However,  see  paragraph  {a)(3)  of  ihis  clause 
concerning  payments  due  on  Saturdays. 
Sundays,  and  legal  holidays.) 

(a)  Invoice  paymenis — (1)  Due  date.  The 
due  date  for  making  invoice  pavments  shall 
be— 

(i)  For  work  or  services  completed  by  the 
(xDntractor,  f.he  later  of  the  following  two 
€!vents: 

(A)  The  30th  day  after  the  designated 
billing  GlT.ce  has  received  a  proper  invoice 
from  the  Contractor  (e.xcept  as  provided  in 
subdivision  'a)(l;(iii)  of  this  clause). 

(B)  The  30th  day  after  Government 
acceptance  of  the  work  or  services  completed 
by  the  Contractor.  On  a  final  invoice  where 
t.he  payment  amount  is  subject  to  cont.^ct 
settleme.".!  actions  (e.g..  release  of  claims), 
acceptance  shall  be  deemed  to  have  occurred 
on  the  effective  date  of  the  contract 
srttlement. 

(ii)  The  due  date  for  progress  payments 
shall  be  the  "inth  day  after  Government 
approval  of  .untractor  estimates  of  work  or 
services  accomplished. 

(iii)  If  the  designated  billing  office  fails  to 
a.Tnotate  the  invoice  or  payment  request  with 
the  actual  date  of  receipt,  at  the  time  of 
receipt,  the  payment  due  date  shall  be  the 
3nih  day  after  the  date  of  the  Contractor's 
invoice  or  payTP.ent  request,  provided  a 
proper  invoice  or  pavment  request  is 
received  and  there  is  ao  disagreement  over 
quantity,  quality,  or  Contrac'or  compliance 
with  contract  requirements. 

(2)  Contractor's  invoice.  The  Contractor 
shall  prepare  and  submit  invoices  to  the 
designated  billing  office  specified  in  the 
conL'act.  A  proper  invoice  must  include  the 
items  listed  in  subdivisions  (a!(2)(i)  through 
(a)(2)(viii)  of  this  clause.  If  the  invoice  does 


not  comply  with  these  requirements,  the 
Contractor  will  be  notified  of  the  defect 
within  7  days  after  receipt  of  the  invoice  at 
the  designated  billing  office.  Untimely 
notification  will  be  taken  into  account  in 
computing  any  interest  penalty  owed  the 
Contractor  in  the  manner  described  in 
subparagraph  {a)(4)  of  this  clause. 

(i)  Name  and  address  of  the  Contractor. 

(ii)  Invoice  date.  (Contractors  are 
encouraged  to  data  invoices  as  close  as 
possible  to  the  date  of  mailing  or 
transmission.) 

(iii)  Contract  number  or  other  authorization 
for  work  or  services  performed  (including 
order  number  and  contract  line  item 
number). 

(iv)  Description  of  work  or  ser\-ices 
performed. 

(v)  Deliver}'  and  pavTiient  terms  [e.g.. 
prompt  payment  discount  tHrms). 

(vi)  Name  and  address  of  Contracror 
off.cial  to  whom  pa\-ment  is  to  be  sent  (must 
be  the  same  as  that  in  the  contr.ict  or  in  a 
proper  notice  of  assignment). 

(vii)  Name  (where  practicable i.  titls.  phone 
number,  and  mailing  addre«  of  person  to  be 
notified  in  event  of  a  defective  invoice. 

(viii)  Any  other  inforrL^aticn  or 
•documentation  required  by  the  contract. 

(ix)  While  not  required.  Contractors  ,-;re 
strongly  e.ncouraged  to  assign  an 
identification  number  to  each  invoice. 

(3)  Interest  penalty.  An  interest  penalty 
■shall  be  paid  automatically  by  the  designated 

payment  office,  without  request  from  the 
Contractor,  if  pajment  is  not  made  by  the 
due  date  and  the  conditions  listed  in 
subdivisions  (a)(3)fi)  through  (a)(3)(iii)  of  this 
clause  are  met,  if  applicable.  However,  when 
the  due  date  falls  on  a  Saturday,  Sundav.  cr 
legal  holiday  when  Federal  Government 
offices  are  closed  and  Government  business 
is  not  expected  to  be  conducted,  pavTnent 
may  be  made  on  the  following  business  day 
without  incurring  a  late  pavment  interest 
penalty. 

(i)  A  proper  invoice  was  received  by  the 
designated  billing  office. 

(ii)  A  receiving  report  or  other  Government 
documentation  authorizing  pay-ment  was 
processed  and  there  was  no  disagreement 
over  quantity,  quality.  Contractor  compliance 
with  any  contract  terra  or  condition,  or 
requested  progress  paymient  amount. 

(iii)  In  the  case  of  a  final  invoice  for  any 
balance  of  funds  due  the  Contractor  for  work 
or  services  performed,  the  amount  was  not 
subject  to  further  contract  settlement  actions 
between  the  Government  and  the  Contractor. 

(4)  Computing  penalty  amount.  The 
interest  penalty  shall  be  at  the  rate 
established  by  the  Secretary  of  the  Treasury 
under  section  12  of  the  Contract  Disputes  .^ct 
of  1978  (41  use.  611)  that  is  in  effect  on 
the  day  after  the  due  date,  except  where  the 
interest  penalty  is  prescribed  by  other 
governmental  authority  (e.g.,  tariffs).  This 
rate  is  referred  to  as  the  "Renegotiation  Board 
Interest  Rate,"  and  it  is  published  in  the 
Federal  Register  semiannually  on  or  about 
January  1  and  July  1.  The  interest  penalty 
shall  accrue  daily  on  the  invoice  payment 
amount  approved  by  the  Government  and  be 
compounded  in  30-day  increments  inclusive 
from  the  first  day  after  the  due  date  through 


the  payment  date.  That  is,  interest  accmed  at 
the  end  of  any  30-day  period  will  be  added 
to  the  approved  invoice  payment  amount  and 
be  subject  to  interest  penalties  if  not  paid  in 
the  succeeding  30-day  period.  If  the 
designated  billing  office  failed  to  notify  the 
Contractor  of  a  defective  invcice  within  the 
periods  prescribed  in  subparagraph  (a)(2)  of 
this  clause,  the  due  date  on  the  corrected 
invoice  will  be  adjusted  by  subtracting  from 
such  date  the  number  of  days  taken  beyond 
the  prescribed  notification  of  defects  period. 
Any  interest  penalty  owed  the  Contractor 
will  be  based  on  this  adjusted  due  date. 
Adjustments  will  be  made  by  the  designated 
payment  office  for  errors  in  calculating 
interest  penalties. 

(i)  For  the  sole  purpose  of  computing  an 
interest  penalty  that  might  be  due  the 
Contractor,  Government  acceptance  or 
approval  shall  be  deemed  to  have  occurred 
constructively  as  shown  in  subdivisions 
(a)(4)(i)  (A)  and  (B)  of  this  clause.  In  the 
event  that  actual  acceptance  or  approval 
occurs  within  the  constructive  acceptance  or 
approval  period,  the  determination  of  an 
interest  penalty  shall  be  based  on  the  actu.ai 
date  of  acceptance  or  approval  Constructive 
acceptance  or  constructive  approval 
reqiiirem.ents  do  not  apply  if  there  is  a 
disagreement  over  quantity,  quality. 
Contractor  compliance  w.th  a  contract 
provision,  or  requested  progress  pay-ment 
amounis.  These  requirements  also  do  not 
compel  Governmeat  officials  to  accept  work 
or  services,  approve  Contractor  estimate."?, 
perform  contract  administration  functions,  or 
make  payment  prior  to  fulfilling  their 
responsibilities. 

(A)  For  work  or  services  completed  by  the 
Contractor,  Government  acceptance  shall  be 
deemed  to  have  occurred  constructively  on 
the  7th  day  after  the  Contractor  has 
completed  the  work  or  services  in  accordance 
with  the  terms  and  conditions  of  the  contract. 

(B)  For  progress  payments,  Government 
approval  shall  be  deemed  lo  have  occurred 
on  the  7th  day  after  Contractor  estimates 
have  been  received  by  the  designated  billing 
office. 

(ii)  The  following  periods  of  lime  will  not 
be  included  in  the  determination  of  an 
interest  penalty; 

(A)  The  period  taken  to  notify  the 
Contractor  of  defects  in  invoices  submitted  to 
the  Government,  but  this  may  not  exceed  7 
days. 

(B)  The  period  between  the  defects  notice 
and  resubmission  of  the  corrected  invoice  by 
the  Contractor. 

(C)  The  period  between  the  dale  of  an 
attempted  electronic  funds  transfer  and  the 
date  the  Contractor  furnishes  correct 
electronic  funds  transfer  data;  provided,  the 
Government  notifies  the  Contractor  of  the 
defective  data  within  7  days  after  tha 
Government  receives  notice  that  the  transfer 
could  not  be  completed  because  of  defecti\a 
data. 

(iii)  Interest  penalties  will  not  continue  to 
accrue  after  the  filing  of  a  claim  for  such 
penalties  under  the  clause  at  52.233-1, 
Disputes,  or  for  more  than  1  year.  Interest 
penalties  of  less  than  SI  need  not  be  paid. 

(iv)  Interest  penalties  are  not  requL-ed  on 
pu\Tnent  delays  due  to  disagreement  between 
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the  Government  and  Contractor  over  the 
payment  amount  or  other  issues  involving 
contract  compliance,  or  on  amounts 
temporarily  withheld  or  retained  in 
accordance  with  the  terms  of  the  contract. 
Claims  involving  disputes,  and  any  interest 
that  may  be  payable  will  be  resolved  in 
accordance  with  the  clause  at  52.233-1, 
Disputes. 

(5)  Prompt  payment  discounts.  An  interest 
penalty  shall  alsU  be  paid  automatically  by 
the  designated  playment  office,  without 
request  from  the  Contractor,  if  a  discount  for 
prompt  pavTnent  is  taken  improperly.  The 
interest  penalty  will  be  calculated  on  the 
amount  of  discount  taken  for  the  period 
beginning  with  tihe  first  day  after  the  end  of 
the  discount  period  through  the  date  when 
the  Contractor  is  paid. 

(6)  Additional  interest  penalty,  (i)  If  this 
contract  was  awarded  on  or  after  October  1, 
1989,  a  penalty  amount,  calculated  in 
accordance  with  subdivision  (a)(6)(iii)  of  this 
clause  shall  be  paid  in  addition  to  the 
interest  penalty  amount  if  the  Contractor — 

(A)  Is  owned  an  interest  penalty; 

(B)  Is  not  paid  the  interest  penalty  within 
10  days  after  the  date  the  invoice  amount  is 
paid:  and 

(C)  Makes  a  written  demand  to  the 
designated  pa>Tnent  office  for  additional 
penalty  payment,  in  accordance  with 
subdivision  (a)(6)(ii)  of  this  clause, 
postmarked  not  later  than  40  days  after  the 
invoice  amount  is  paid. 

{iij(A)  Contractors  shall  support  written 
demands  for  additional  penalty  pa>inents 
with  the  following  data.  No  additional  data 
shall  be  required.  Contractors  shall — 

(J)  Specifically  assert  that  late  pa>'ment 
interest  is  due  under  a  specific  invoice  and 
request  payment  of  all  overdue  late  payment 
interest  penalty  and  such  additional  penalty 
as  may  be  required; 

(2)  Attach  a  copy  of  the  invoice  on  which 
the  unpaid  late  payment  interest  was  due; 
and 

(3)  State  that  payment  of  the  principal  has 
been  received,  including  the  date  of  receipt. 

(B)  Demands  must  be  postmarked  on  or 
before  the  40th  day  after  payment  was  made, 
except  that — 

(2)  If  the  postmark  is  illegible  or 
nonexistent,  the  demand  must  have  been 
received  and  annotated  with  the  date  of 
receipt  by  the  designated  billing  office  on  or 
before  the  40th  day  after  paj-ment  was  made, 
or 

[2]  If  the  postmark  is  illegible  or 
nonexistent  and  the  designated  billing  office 
fails  to  make  the  required  annotation,  the 
demand's  validity  will  be  determined  by  the 
date  the  Contractor  has  placed  on  the 
demand;  provided,  such  date  is  no  later  than 
the  40th  day  after  payment  was  made. 

(iii)(A)  The  additional  penalty  shall  be 
equal  to  100  percent  of  any  original  late 
pav-ment  interest  penalty  that  is  due  on  or 
after  January  22, 1990,  except; 

(1)  For  additional  penalties  due  on  or 
before  January  22, 1992,  such  penalties  shall 
not  exceed  S2,500. 

(2)  After  January  22. 1992,  the  additional 
penalty  shall  not  exceed  $5,000. 

[3]  The  additional  penalty  shall  never  be 
less  than  S25. 
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(B)  If  the  interest  penalty  ceases  to  accrue 
in  accordance  with  the  limits  stated  in 
subdivision  (a)(4)(iii)  of  this  clause,  the 
amount  of  the  additional  penalty  shall  be 
calculated  on  the  amount  of  interest  penalty 
that  would  have  accrued  in  the  absence  of 
these  limits,  subject  to  the  overall  limits  on 
the  additional  penalty  specified  above. 

(C)  For  determining  the  maximum  and 
minimum  additional  penalties,  the  test  shall 
be  the  interest  penalty  due  on  each  separate 
pa>Tnent  made  for  each  separate  contract. 
The  maximum  and  minimum  additional 
penalty  shall  not  be  based  upon  individual 
invoices  unless  the  invoices  are  paid 
separately.  Where  payments  are  consolidated 
for  disbursing  purposes,  the  maximum  and 
minimum  additional  penalty  determination 
shall  be  made  separately  for  each  contract 
therein. 

(D)  The  additional  penalty  does  not  apply 
to  pa\Tnents  regulated  by  other  Government 
regulations  (for  example,  payments  under 
utility  contracts  subject  to  tariffs  and 
regulation). 

(b)  Contract  financing  pa\Tnents — (1)  Due 
dates  for  progress  payments.  If  this  contract 
provides  for  contract  financing,  requests  for 
pa>Tnent  shall  be  submitted  to  the  designated 
billing  office  as  specified  in  this  contract  or 
as  directed  by  the  Contracting  Officer. 
Contract  financing  pa>Tnents  shall  be  made 
on  the  [insert  day  as  prescribed  by  agency 
head:  if  not  prescribed,  insert  30th  day]  day 
after  receipt  of  a  proper  contract  financing 
request  by  the  designated  billing  office.  In  the 
event  that  an  audit  or  other  review  of  a 
specific  financing  request  is  required  to 
ensure  compliance  with  the  terms  and 
conditions  of  the  contract,  the  designated 
payment  office  is  not  compelled  to  make 
pa>Tnent  by  the  due  date  specified. 

(2)  Due  dates  for  other  contract  financing. 
For  advance  payments,  loans,  or  other 
arrangements  that  do  not  involve  recurrent 
submissions  of  contract  financing  requests. 
payTnent  shall  be  made  in  accordance  with 
the  corresponding  contract  terms  or  as 
directed  by  the  Contracting  Officer. 

(3)  Interest  penalty  not  applicable.  Contract 
financing  pajTnents  shall  not  be  assessed  an 
interest  penalty  for  payment  delays. 

(End  of  clause) 

14.  Section  52.232-27  is  revised  to 
read  as  follows: 

52.232-27    Prompt  Payment  for 
Construction  Contracts. 

As  prescribed  in  32.908(b),  insert  the 
following  clause: 

(a)  As  authorized  in  32.905(c)(1).  the 
Contracting  Officer  may  modify  the  date  in 
subdivision  (a)(l)(i)(A)  of  the  clause  to 
specify  a  period  longer  than  14  days  if 
required  to  afford  the  Government  a 
reasonable  opfwrtunity  to  adequately  inspect 
the  work  and  to  determine  the  adequacy  of 
the  Contractor's  performance  under  the 
contract. 

(b)  As  authorized  in  32.905(c)(5).  the 
Contracting  Officer  may  modify  the  date  in 
subdivision  (a)(4)(i)  of  the  clause  to  specify 
a  period  longer  than  7  days  for  constructive 
acceptance  or  constructive  approval  if 
required  to  afford  the  Government  a 


reasonable  opportunity  to  inspect  and  test 
the  supplies  furnished  or  evaluate  the 
ser\ices  performed. 

(c)  If  applicable,  as  authorized  in  32.906(a) 
and  only  as  allowed  under  agency  policies 
and  procedures,  the  Contracting  Officer  may 
insert  in  paragraph  (b)  of  the  clause  a  period 
shorter  than  30  days  (but  not  less  than  7 
days)  for  making  contract  financing 
payments. 

Prompt  Payment  for  Construction  Contracts 
(Date) 

Notwithstanding  any  o'her  payment  terms 
in  this  contract,  the  Government' will  make 
invoice  payments  and  contract  financing 
payments  under  the  terms  and  conditions 
specified  in  this  clause.  Payment  shall  be 
considered  as  being  made  on  the  day  a  check 
is  dated  or  the  date  of  an  electronic  funds 
transtt-r.  Definitions  of  pertinent  tei  ir  s  are  set 
forth  in  Federal  Acquisition  Regulation 
32.902.  All  days  referred  to  in  this  clause  are 
calendar  days,  unless  otherwise  specified. 
(However,  see  paragraph  (a)(3)  concerning 
payments  due  on  Saturdays,  Sundays,  and 
legal  holidays.) 

(a)  Invoice  payments — (1)  Types  of  invoice 
pa\Tnents.  For  purposes  of  this  clause,  there 
are  several  types  of  invoice  payments  which 
may  occur  under  this  contract,  as  follows: 

(i)  Progress  payinents,  if  provided  for 
elsewhere  in  this  contract,  based  on 
Contracting  Officer  anprovdl  of  the  estimated 
amount  and  value  of  work  or  ser\'ices 
performed,  including  payments  for  reaching 
milestones  in  any  project: 

(A)  The  due  date  for  making  such 
payments  shall  be  14  days  after  receipt  of  the 
payment  request  by  the  designated  billing 
office.  If  the  designated  billing  offii  e  fails  to 
annotate  the  payment  request  with  the  actual 
date  of  receipt,  at  the  time  of  receipt,  the 
payment  due  date  shall  be  the  14ih  day  after 
the  date  of  the  Contractor's  paymerii  request, 
provided  a  proper  payment  request  is 
rec:eived  and  there  is  no  disagreement  over 
quantity,  quality,  or  Contractor  ccnpliance 
with  contract  requirements. 

(B)  The  due  date  for  payment  of  any 
an:ounts  retained  by  the  Contracting  Officer 
in  accordance  with  the  clause  at  52.232-5. 
PayTOcnts  Under  Fixed-Price  Construction 
Contracts,  shall  be  as  specified  in  the 
contract  or.  if  not  specified.  30  days  afit-r 
approval  for  release  to  the  Contractor  by  the 
Contrar.ting  Officer. 

(ii)  Final  payments  based  on  completion 
and  acceptance  of  all  work  and  presentation 
of  rek-ase  of  all  claims  against  the 
Government  arising  by  virtue  of  the  contract. 
a.f^d  payments  for  partial  deliveries  that  havp 
been  accepted  by  the  Government  [e.^  ,  each 
sepa.'ate  building,  public  work,  or  otner 
division  of  the  contract  for  which  the  price 
is  stated  st'parately  in  the  contract): 

(\]  The  due  date  for  making  such 
payments  shall  be  either  the  30th  day  after 
receipt  by  the  designated  billing  office  of  a 
proper  invoice  from  the  Contractor,  or  the 
3Gth  day  after  Government  acceptance  of  the 
work  or  services  completed  by  the 
Contractor,  whichever  is  later,  if  the 
designated  billing  office  fails  to  srnotate  lh» 
invoice  with  the  date  of  actual  r-'-.-'pt.  at  the 
time  of  receipt,  the  invoice  payn:c-:;t  due  date 
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shall  be  the  ^  :ih  day  after  the  date  of  the 
Contractor's  invoice,  provided  a  proper 
invoice  is  received  and  there  is  no 
disagreement  over  quantity,  quality,  or 
Contractor  compliance  with  contract 
requirements. 

(3)  On  a  final  invoice  where  the  pa\Tnent 
amount  is  subject  to  contract  settlement 
actions  (e.g.,  release  of  claims),  acceptance 
shall  be  d-^emed  to  have  occurred  on  the 
effective  date  of  the  contract  settlement. 

(2)  Contractor's  invoice.  The  Contractor 
shall  prepare  and  submit  invoices  to  the  ' 
designated  billing  offiire  specified  in  the 
contract.  A  proper  invoice  must  include  the 
items  listed  in  subiiivisions  (a)(2Mi)  through 
(a)(2)(ix)  of  this  clause.  If  the  invoii-e  does 
not  comply  with  the.se  re<5uixements.  the 
Contract';:  vi'l!  be  notified  of  the  defed 
within  7  days  after  receipt  of  the  invoice  at 
the  desigunred  billing  office.  Untimely 
notifiv-ation  will  be  taken  into  account  in 
computing  any  interest  penalty  owed  the 
Contractor  in  the  manner  described  in 
subparagraph  (<ij(4)  of  this  clause: 

(i)  Name  -     1  address  of  the  Contractor. 

(ii)  Invoice  date.  {Contractors  are 
encouraged  to  date  invoices  as  close  as 
possible  to  the  date  of  mailing  or 
transmission.) 

(iii)  Contract  nurrber  or  other  authorization 
for  work  or  services  performed  (including 
&:der  number  and  contract  line  item 
number). 

(iv)  Description  of  work  or  services 
performed. 

(v)  Delivery  and  pa\Tiient  terms  [e.g., 
prompt  payment  discount  terms). 

(vi)  Same  and  address  of  contractor  official 
to  whom  payment  is  to  be  sent  (must  be  the 
Sume  as  that  in  the  contract  or  in  a  proper 
notice  of  assignment). 

(vii)  Name  (where  practicable),  title,  phone 
number,  and  mailing  address  of  person  to  be 
notified  in  event  of  a  defective  invoice. 

(viii)  For  payments  described  in 
subdivision  (a)(l){i)  of  this  clause, 
substantiation  of  the  amounts  requested  and 
rnrtffication  in  accordance  with  the 
n-.quirement-  '>f  !hj  clause  at  52.232-5, 
Payments  u:.  ..  r  Fixed-Pri(  e  Construction 
Ci.-.ntracis. 

(ix)  Any  othw  infcrmstion  or 
documentation  required  by  the  contract. 

(x)  While  not  required.  Contractors  are 
strongly  encouraged  to  assign  an 
identification  number  to  each  invoice. 

(3)  Interest  penalty.  An  interest  penalty 
'haii  be  paid  automatically  by  the  designated 
r  avment  office,  without  request  trom  the 
Contractor,  if  payment  is  not  misde  bv  the 
due  date  and  the  conditions  listed  in 
subdivisions  (a)(3)(i)  through  (a){3)(iii)  of  this 
clause  are  myt.  if  applicable.  Howevjr.  when 
the  due  date  falls  ou  a  Sa-.irday.  Siind.iv,  or 
Ipgiil  holiday  when  F>sderal  Govemmi.'iit 
offices  aie  closed  and  Government  business 
ih  not  expected  to  be  conducted,  payment 
may  be  ra.ade  on  the  following  business  day 
v.ithout  incurring  3  late  payment  interest 
penalty. 

(i)  A  proper  invoice  was  received  by  the 
designated  billing  office. 

(ii)  A  receiving  report  or  other  Government 
dorumentat-"i  authorizing  payment  was 
processed  ai.    there  was  no  disagreement 


over  quantify,  quality,  Contractor  compliance 
with  any  contract  term  or  condition,  or 
requested  progress  payment  amount. 

(iii)  In  the  case  of  a  final  invoice  for  any 
balance  of  funds  due  the  Contractor  for  work 
or  services  jjerformed,  the  amount  was  not 
subject  to  further  contract  settlement  actions 
between  the  Covernraent  and  the  Contractor. 

(4)  Computing  penalty  amount.  The 
interest  penalty  shall  be  at  the  rate 
established  by  the  Secretary  of  the  Treasury 
under  section  t2  of  the  Contract  Disputes  .Act 
of  1978  (41  U.S.C  611)  that  is  in  effect  on 
the  day  after  the  due  date,  e.xcept  where  the 
interest  penalty  is  prescribed  by  other 
governmental  authority  [f;.g.,  tar'ffs).  This 
rate  is  referred  to  as  the  "Renegotiation  Board 
Interest  Rate,"  and  if  is  published  in  the 
Federal  Register  semiannually  on  or  about 
January  1  and  July  1.  The  interest  penalty 
shall  accrue  daily  on  the  invoice  pavment 
amount  approved  by  the  Government  and  bt!_ 
compounded  in  30-day  increments  inclusive 
f.om  the  first  day  after  the  uue  date  thiough 
the  payment  date.  That  is,  interest  accrued  at 
the  end  of  any  30-day  period  will  he  added 
to  the  approved  invoice  pavement  amount  and 
be  subject  to  interest  penaUies  if  rot  paid  in 
the  succeeding  30-dav  period.  If  the 
designated  billing  office  failed  to  notify  the 
Contractor  of  a  defective  invoicfl  within  the 
periods  prescribed  in  subparagraph  (a)(2)  of 
this  clause,  the  due  date  en  the  correctf^d 
invoice  will  be  adjusted  by  subtracting  from 
such  date  the  number  of  davs  taken  bevnnd 
the  prescribed  notification  of  defects  period. 
Any  interest  penalty  owed  the  Contractor 
will  be  based  on  this  adjusted  due  date. 
Adjustments  will  be  made  by  the  designated 
payment  office  for  errors  in  calcuhiting 
interest  penalties. 

(i)  For  the  sole  purpose  of  computing  an 
interest  penalty  that  might  be  due  the 
Contractor  for  pajTT.ents  described  in 
subdivision  (a)(l)(ii)  of  this  clause. 
Government  acceptance  or  approval  shall  be 
deemed  to  have  occu.Ted  constructively  on 
the  7th  day  after  the  ConL-actor  has 
completed  the  work  or  services  in  accordance 
with  the  terms  and  conditions  of  the  contract. 
In  the  evt:nt  that  scfual  acceptance  or 
approval  occurs  within  the  constructive 
acceptance  or  approval  period,  the 
determination  of  an  intarcst  penalty  shall  be 
based  on  the  actual  date  of  acceptance  or 
approval.  Constructive  acceptance  or 
constructive  approval  requirements  do  not 
apply  if  there  is  a  disag.-eement  over 
(juantity,  qi-.aiity,  or  Contractor  compii.Tnce 
with  a  contract  provision.  These 
reijui'-ements  also  do  not  compel  Gcvemment 
officials  to  accept  work  or  services,  approve 
Contractor  estimates,  perform  contract 
administration  functions,  or  make  payment 
prior  to  fulf  iling  their  responsibilities. 

(ii)  The  following  periods  of  time  will  not 
be  included  in  the  Ceterminaticn  of  an 
interest  penalty: 

(A)  The  period  taken  to  notify  the 
Contractor  of  defects  in  invoices  submitted  to 
the  Government,  but  this  may  not  exceed  7 
days. 

(D)  The  period  between  the  defects  notice 
and  resubmission  of  the  corrected  invoice  by 
the  Contractor. 

(C)  The  period  between  the  data  of  an 
attempted  electronic  funds  transfer  and  the 


date  the  Confracrfor  furnishes  convct 
electronic  funds  transfer  data;  provided,  the 
Government  notifies  the  Contractor  of  the 
defective  data  within  7  days  af^er  the 
Government  receives  notice  that  the  transfer 
could  not  be  completed  because  of  defective 
data. 

(iii)  Interest  penalties  will  not  continue  to 
accrue  after  the  filing  of  a  claim  for  such 
penalties  under  the  clause  at  52.233-1. 
Disputes,  or  fur  more  than  1  year.  Interest 
penalties  of  less  than  SI  need  not  be  paid. 

(iv)  Interest  penalties  are  not  required  on 
payment  delays  due  to  disagreement  between 
the  Government  and  Contmcfor  ovot  the 
pavinent  amount  or  other  issues  involving 
conti'act  compiinnce,  or  on  amounts 
temporarily  withheld  or  retained  in 
accordance  with  the  terms  of  the  contract. 
Claims  involving  disputes,  aiid  any  interest 
that  m::y  be  payable,  will  be  resolved  in 
accordance  with  the  clause  at  52.233-1. 
Disputes. 

(5)  Prompt  payment  discounts.  An  interest 
penalty  shall  also  be  paid  automatically  hv 
the  designated  payment  oiTice,  without 
request  from  the  Contractor,  if  a  discount  for 
prompt  payment  is  taken  improperly.  T!;e 
interest  penalty  will  be  calculated  on  the 
amount  of  discount  taken  for  the  period 
beginning  with  the  first  day  after  the  end  of 
the  discount  period  through  the  date  when 
the  Contractor  is  paid. 

(6)  Additional  interest  penalty  (i)  If  this 
contract  was  awarded  on  or  after  October  1, 
1989.  a  penalty  amount,  caicuiated  in 
accordance  with  (a)(6)(iii)  of  this  clause  shall 
be  paid  in  addition  to  the  interest  penalty 
amount  if  the  Contractor — 

(A)  Is  owed  an  inierest  penalty: 

(B)  Is  not  paid  the  interest  penalty  within 
10  days  after  the  date  the  invoice  amount  is 
paid;  and 

(C)  Makes  a  wiitten  demand  to  the 
designated  payment  office  for  additional 
penalty  payment,  in  accordance  with 
(a)(6)(ii)  of  this  clause,  postmarked  not  later 
than  40  days  after  the  invoice  amount  is  pdid. 

(ii)  (A)  Contractors  shall  support  written 
demands  for  additional  penalty  pavments 
with  the  following  data.  No  additional  data 
shall  be  required.  Contractors  shall — ■ 

(I)  Specifically  assert  that  late  payment 
interest  is  due  under  a  specific  invoice  and 
request  payment  of  all  overdue  late  pavment 
inteitst  penalty  and  such  additional  penalty 
as  may  be  requirad; 

[2]  Attach  a  copy  of  the  invoice  on  which 
the  unpaid  late  payment  interest  was  due: 
and 

(J)  .State  that  payment  of  the  principal  has 
been  received,  including  the  date  of  receipt. 

(B)  Demands  must  be  postmarked  on  or 
before  the  40th  day  nfter  payment  was  made, 
except  that — 

(J)  If  the  postmark  is  illegible  or 
ncnexisfunt,  the  demand  must  have  bsen 
received  and  annotated  with  the  dale  of 
receipt  by  the  designated  billing  office  on  or 
before  the  40th  day  after  pajTnent  wa.s  made. 
or 

[2]  If  the  postmark  is  illegible  or 
nonexistent  and  the  designated  billing  office 
fails  to  make  the  required  annotation,  the 
demand's  validity  will  be  determined  bv  tr.e 
date  the  Contractor  has  placed  on  the 
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(2)  Interest  for  subcontractors.  An  interest 
penalty  clause  which  obligates  the  Contractor 
to  pay  to  the  subcontractor  an  interest 
penalty  for  each  payment  not  made  in 
accordance  with  the  payment  clause — 
'     (i)  For  the  period  beginning  on  the  day 
after  the  required  payment  date  and  ending 
on  the  date  on  which  payment  of  the  amount 
due  is  made;  and 

(ii)  Computed  at  the  rate  of  interest 
established  by  the  Secretary  of  the  Treasury, 
and  published  in  the  Federal  Register,  for 
interest  payments  under  section  12  of  the 
Contract  Disputes  Act  of  1978  (41  U.S.C.  611) 
in  effect  at  the  time  the  Contractor  accrues 
the  obligation  tQpay  an  interest  penalty 

(.1)  SLbcontractor  clauses  flowdown.  A 
clause  requiring  each  subcontractor  to 
include  a  paynient  clause  and  an  interest 
penalty  clause  conforming  to  the  stand.'.rds 
set  forth  in  subparagraphs  (c)(1)  and  (c)(2)  of 
this  clause  in  each  of  its  subcontracts,  and  to 
require  each  of  its  subcontractors  to  include 
such  clauses  in  their  subcontracts  with  each 
lower  tier  subcontractor  or  supplier. 

(c!)  Subcontract  clauses  interpretation.  The 
clauses  required  by  paragraph  (c)  of  this 
clause  shall  not  be  construed  to  impair  the 
right  of  the  Contractor  or  a  subcontractor  at 
any  tier  to  negotiate,  and  to  include  in  their 
subcontract,  provisions  which — 

(1)  H'-tainage  permitted.  Permit  the 
Contractor  or  a  subcontractor  to  retain 
(without  cause)  a  specitled  percentage  of 
each  progress  pa\-ment  otherwise  due  to  a 
subcontractor  for  satisfactory  performance 
under  the  subcontract  without  incurring  a:iy 
obligation  to  pay  a  late  payment  interest 
penalty,  in  accordance  with  terms  and 
conditions  agreed  to  by  the  parties  to  the 
sutjcontract,  giving  such  recrgnition  as  th° 
psrti.is  deem  appropriate  to  the  ability  of  a 
subcontractor  to  furnish  a  performance  bond 
and  a  payment  bond: 

(2)  'A  ithholding  permitted.  Permit  the 
Cxjnt.'-ai  icr  or  subcontractor  to  make  a 
determination  that  part  or  all  of  the 
subcontractor's  request  for  paynient  may  be 
withheld  in  accordance  with  the  subcontract 
agrsement:  and 

(:t)  Withholding  requirements.  Permit  such 
withholciing  without  incurring  any  obligntion 
to  pay  a  late  payment  penalty  if — 

(i)  A  notice  conforming  to  the  standards  of 
paragraph  (g)  of  Xhis  clause  has  been 
previously  furnished  to  the  subcontractor: 
and 

(ii)  A  copy  of  any  notice  issued  by  a 
Contractor  pursiiant  to  subdivision  (d)(3)(i)  of 
this  clause  has  been  furnished  to  the 
Contracting  Officer. 

(0)  Subcontractor  withholding  procedures. 
If  a  Contractor,  after  making  a  nnjuest  for 
pavment  to  the  Government  but  before 
making  a  payment  to  a  subcontractor  for  the 
sub-^cntractur's  performance  covered  by  the 
payment  request,  discovers  that  ail  or  a 
portion  of  the  pa;,Tnent  otherwise  due  such 
subc  ontractor  is  subject  to  withholding  from 
the  subcontractor  in  accordance  with  the 
subcontrav.f  agreement,  the  Contiactor  shall — 

(1)  Subcontractor  notice.  Furnish  to  the 
subcontractors  notice  conforming  to  the 
standards  cf  paragraph  (g)  of  this  clau.-;e  as 
soon  as  practicable  upon  ascertaining  the 
cause  giving  rise  to  a  withholding,  but  prior 
to  the  due  date  for  subcontractor  payment; 


(2)  Contracting  Officer  notice.  Furnish  to 
the  Cxjntracting  Officer,  as  soon  as 
practicable,  a  copy  of  the  notice  furnished  to 
the  subcontractor  pursuant  to  subparagraph 
(e)(1)  of  this  clause; 

(3)  Subcontractor  progress  pa\inent 
reduction.  Reduce  the  subcontractor's 
progress  payment  by  an  amount  not  to 
exceed  the  amount  specified  in  the  notice  of 
withholding  furnished  under  subparagraph 
(e)(1)  of  (his  clause; 

(4)  Subsequent  subcontractor  pa\-mfnt.  Pay 
the  subcontractor  as  soon  as  practicable  after 
the  correction  of  the  identified  subcontract 
performance  deficiency,  and — 

(i)  Make  such  payment  v\  i;nin —  , 

(;\)  Seven  days  after  correction  of  tne 
idf^ntified  subcontract  performance 
deficiency  (unless  the  funds  therefor  must  be 
recovered  from  the  Gcvernment  because  of  a 
reduf  tinn  under  subdivision  li;;;5)(i)  of  this 
clause),  or 

(D)  Seven  days  after  the  Contractor 
recovers  such  funds  from  the  Government.;  or 

(li)  Incur  an  obligation  to  pf  y  a  iate 
payment  interest  penalty  computed  at  the 
rate  of  interest  established  by  the  S«"- rtitarv- 
of  the  Treasury,  and  pubushtd  in  the  Federal 
Rc'gisler.  for  interest  pa\-men!s  under  section 
1 2  of  the  Contract  Disputes  .\cx  of  1978  (41 
L'.S.C.  611)  in  effect  at  the  time  the 
Contrac  tor  accrues  the  obli^.ition  to  pav  an 
inte.'est  penalty; 

(5)  Xotice  to  Contracting  Officer.  Notify  the 
Cont.Mi  ting  Officer  upon — 

(i)  Reduction  of  the  amount  uf  any 
su!)se.ji:(nt  certified  application  for  pavment; 
or 

(ii)  Payment  to  the  subcontractor  of  any 
wiihhelii  amounts  of  a  progress  pavment, 
sjH'cifving — 

(A)  The  amounts  withheld  under 
suhpa:vgraph  (e)(1)  of  this  clause:  and 

(Ii)  The  dates  that  such  witlihclding  began 
and  en  led. 

(0)  Interest  to  Govrnment.  Be  obligated  to 
{;;iy  to  the  Gove.-nment  an  amount  equal  to 
interest  on  the  withheld  pa>T!-,ents  (computid 
in  the  manner  provided  in  31  L'  S.C. 
3903(c)fl),  from  the  8th  day  after  receipt  of 
the  withheld  amounts  from  the  Government 
until— 

(i)  The  day  the  identified  subcontractor 
jicrfurmance  deficiency  is  corrected;  or 

(ii)  Thii  date  that  any  subsequent  pavTT.ent 
is  reduced  under  subdivision  (e);5)(i)  of  this 
clause. 

(f)  Third  party  deficiency  reports — (1 ) 
Withholding  from  subcontrurtor.  If  a 
Contr.ictor.  after  making  pa-.inent  to  a  first- 
tier  subcontractor,  receives  from  a  supplier  or 
subcontractor  of  the  first-tier  subcontractor 
(hereafier  referred  to  as  a  "second-tier 
subcontractor")  a  written  notice  in 
accordance  with  section  2  of  the  Act  of 
August  24,  1935  (40  U,S,C,  270b,  .Miller  Act), 
asserting  a  deficiency  in  such  first -tier 
subcontractor's  performance  under  the 
contract  for  which  the  Contractor  may  be 
ultimately  liable,  and  the  Contractor 
determines  that  all  or  a  portion  of  future 
payments  otherwise  due  such  first-tier 
subcontractor  is  subject  to  withholding  in 
accordance  with  the  subcontract  agreement, 
the  Contractor  may,  without  incurring  an 
obligation  to  pay  an  interest  penalty  under 
subparagraph  (e)(6)  of  this  clause — 
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(i)  Furnish  to  the  first-tier  subcontractor  a 
notice  conforming  to  the  standards  of 
paragraph  (g)  of  this  clause  as  soon  as 
practicable  upon  making  such  determination; 
and 

(ii)  Withhold  from  the  first-tier 
subcontractor's  next  available  progress 
pavment  or  payments  an  amount  not  to 
exceed  the  amount  specified  in  the  notice  of 
withholding  furnished  under  subdivision 
(DflHi)  of  this  clause. 

(2)  Subsequent  payment  or  interest  charge. 
As  soon  as  practicable,  but  not  later  than  7 
days  after  receipt  of  satisfactory  vvTitten 
notification  that  the  identified  subcontract 
performance  deficiency  has  been  corrected, 
the  Contractor  shall — 

(i)  Pay  the  amount  withheld  under 
subdivision  (f)(l)(ii)  of  this  clause  to  such 
first-tier  subcontractor,  or 

(ii)  Incur  an  obligation  to  pay  a  late 
payment  interest  penalty  to  such  first-tier 
subcontractor  computed  at  the  rate  of  interest 
established  by  the  Secretary  of  the  Treasury, 
and  published  in  the  Federal  Register,  for 
interest  payments  under  section  12  of  the 
Contracts  Disputes  Act  of  1978  (41  U.S.C. 
61 1)  in  effect  at  the  time  the  Contractor 
accrues  the  obligation  to  pay  an  interest 
penalty. 

(g)  Written  notice  of  subcontractor 
withholding.  A  written  notice  of  any 
withholding  shall  be  issued  to  a 
subcontractor  (with  a  copy  to  the  Contrac  ling 
Officer  of  any  such  notice  issued  by  the 
Contractor),  specifying — 

(1)  The  amount  to  be  withheld; 

(2)  The  specific  causes  for  the  withholding 
under  the  terms  of  the  subcontract:  and 

(3)  The  remedial  actions  to  be  taken  by  the 
subcontractor  in  order  to  receive  payment  of 
the  amounts  withheld. 

(h)  Subcontractor  paymf^nt  entitlement. 
The  Contractor  may  not  request  payment 
from  the  Government  of  any  amount 
withheld  or  retained  in  accordance  with 
paragraph  (d)  of  this  clause  until  such  time 
as  the  Contractor  has  determined  and 
certified  to  the  Contracting  Officer  that  the 
subcontractor  is  entitled  to  the  payment  of 
such  amount. 

(i)  Prime-subcontractor  di-putes.  A  dispute 
between  the  Contractor  and  subcontractor 
relating  to  the  amount  or  entitlement  of  a 
subcontractor  to  a  payment  or  a  late  payment 
interest  penalty  under  a  clau'^e  included  in 
the  subcontract  pursuant  to  paragraph  (c)  of 
this  clause  does  not  constitute  a  dispute  to 
which  the  United  Stales  is  a  party.  The 
United  States  may  not  be  interpleaded  in  any 
judicial  or  administrative  proceeding 
involving  such  a  dispute. 


(j)  Preser\'ation  of  prime  subcontractor 
rights.  Except  as  provided  in  paragraph  (i)  of 
this  clause,  this  clause  shall  not  limit  or 
impair  any  contractual,  administrative,  or 
judicial  remedies  otherwise  available  to  the 
Contractor  or  a  subcontractor  in  the  event  of 
a  dispute  involving  late  payment  ur 
nonpayment  by  the  Contractor  or  deficient 
subcontract  [jerformance  or  nonperformance 
by  a  subcontractor. 

(k)  \'on- recourse  for  prime  contractor 
interest  penalty.  The  Contractors  obligation 
to  pay  an  interest  penalty  to  a  subcontractor 
pursuant  to  the  clauses  included  in  a 
sutKontract  under  paragraph  (c)  of  this  clause 
shall  not  be  construed  to  bie  an  obligation  of 
the  United  States  for  such  interest  penalty.  A 
cost  reimbursement  claim  may  not  include 
any  amount  for  reimbursement  of  such 
interest  penalty. 

(End  of  clause) 

15.  Section  52.232-28  is  revised  to 
read  as  follows: 

52.232-28    Electronic  Funds  Transfer 
Payment  Methods. 

As  prescribed  in  32.908(d).  insert  the 
following  clause: 

Electronic  Funds  Transfer  PavmenI  Methods 
(Date) 

Payments  under  this  contract  will  be  made 
by  the  Government  either  by  check  or 
electronic  funds  transfer  (through  the 
Treasury  Fedline  Payment  System  (FEDLINE) 
or  the  Automated  Clearing  House  (ACH).  at 
the  option  of  the  Government.  No  later  than 
14  days  before  an  invoice  or  contract 
financing  request  is  submitted,  the  Contractor 
shall  designate  a  financial  institution  for 
receipt  of  electronic  funds  transfer  payments, 
and  shall  submit  this  designation  to  the 
Contracting  Officer  or  other  Covern-menl 
official,  as  directed. 

(a)  FEDUX'E  information.  For  payirent 
through  FEDLINE,  the  Contractor  shall 
provide  the  following  information: 

(1)  Name,  address,  and  telegraphic 
abbreviation  of  the  financial  institution 
receiving  payment. 

(2)  The  American  Bankers  Association  9- 
digit  identifying  number  for  wi.-e  transfer  of 
the  financing  institution  receiving  payment  if 
the  institution  has  access  to  the  Federal ' 
Reser\'e  Communications  System. 

(3)  Payee's  account  number  at  the  financial 
institution  where  funds  are  to  be  transferred. 

(4)  If  the  financial  institution  does  not  have 
access  to  the  Federal  Resc;r\e 
Communications  System,  name,  address,  and 
telegraphic  abbreviation  of  the  correspondent 
financial  institution  through  which  the 


financial  institution  receiving  payment 
obtains  wire  transfer  activity.  Provide  the 
telegraphic  abbreviation  and  American 
Bankers  AsscKiation  identifying  number  for 
the  correspondent  institution. 

(b)  ACH  information.  For  payment  through 
ACH,  the  Contractor  shall  provide  the 
following  information: 

(1)  Routing  transit  number  of  the  financial 
institution  receiving  pavTnent  (same  as 
American  Bankers  Ass(x:iation  identifying 
number  used  for  FEDLINE). 

(2)  Number  of  account  to  which  funds  are 
to  be  deposited. 

(3)  Type  of  depositor  account  ("C"  for 
checking,  "S"  for  savings). 

(4)  If  the  Contractor  is  a  new  eiurollee  to  the 
ACH  system,  a  "Payment  Information  Form," 
SF  3881,  must  be  completed  before  payment 
can  be  processed. 

(c)  Change  of  mstitution.  In  the  event  the 
Contractor,  during  the  performance  of  this 
contract,  elects  to  designate  a  different 
financial  institution  for  the  receipt  of  any 
pi^yrr.pnf  made  using  electronic  funds 
t.'ansfer  procedures,  notification  of  such 
change  and  the  required  information 

spec  ified  above  must  be  received  by  the 
appropriate  Government  official  30  days 
prior  to  the  date  such  change  is  to  t)ecome 
effective. 

(d)  Contractor  documents.  The  documents 
furnishing  the  information  required  in  this 
clause  must  be  dated  and  contain  signature, 
title,  and  telephone  number  of  the  contractor 
offic  ial  authorized  to  provide  it,  as  well  as 
the  Contractor's  name  and  contract  number. 

(e)  Delay  of  payment.  Contractor  failure  to 
properly  (designate  a  fi.nancial  institution  or 
to  provide  appropriate  payee  bank  account 
infonnation  may  delay  pavTnents  of  amounts 
otherwise  properly  due. 

(f)  Prompt  payment.  (1)  Payments  made  hy 
electronic  funds  transfer  shall  be  specified 
(see  32.902  definition  o(  specified  payment 
dale)  for  settlement  at  a  Federal  Reserve  Ba.Tk 
by  the  established  due  date. 

(2)  When  payment  by  electronic  funds 
trans-'er  cannot  be  m.ade  because  the 
Contractor  furnished  incorrect  or  incomplete 
data,  no  interest  penalty  is  due  for  the  period 
between  the  date  of  the  attempted  transfer 
and  the  date  on  which  the  Contractor 
furnishes  correct  data:  provided,  the 
Covern.ment  notifies  the  Contractor  within  7 
days  after  the  Government  receives  notice 
that  the  transfer  could  not  be  completed 
because  of  defective  data. 
(End  of  clause) 
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FOR: 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Fedeial 
Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  thi-m. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON.  DC 

(two  briefings) 
WHEN:  May  18  at  9:00  am  and  1:30  pm 

WHERE:  Office  of  the  Federal  Register 

Conference  Room.  800  North  Capitol  Street 

NW,  Washington,  DC  (3  blocks  north  of 

Union  Station  Metro) 


RESERVATIONS: 

202-523-4538 

CHICAGO,  IL 

WHEN: 

June  9  at  9:00  am 

WHERE: 

Ralph  Metcalfe  Federal  Building 

Conference  Room  328 

77  West  Jackson  Blvd. 

Chicago,  IL 

RESERVATIONS: 

1-600-366-2998 
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Assistance  with  Federal  agency  subscriptions  523-5243 

For  other  telephone  numbers,  see  the  Reader  Aids  section 
at  the  end  of  this  issue. 
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See  Animal  and  Plant  Health  Inspection  Service 
See  Commodity  Credit  Corporation 
Se$  Farmers  Home  Administration 
See  Rural  Telephone  Bank 

Air  Force  Department  ■• 

NOTICES 

Privacy  Act: 

Systems  of  records,  23831-23347 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
C|attle  from  Mexico,  2.3810-23817 

Architectural  and  Transportation  Barriers  Compliance 
Board 

NOTICES 
Meetings: 

Sjingle-user  toilet  and  bathing  facilities  access.  23827 


Army  Department 

NOTICES 

Meetings: 
Sbence  Board,  23847 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Children  and  Families  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Youth  gang  drug  prevention  program.  23867-23887 

Orgenization.  functions,  and  authority  delegations: 
Rfefugee  Resettlement  Office.  23888 

Commerce  Department 

See  International  Trade  Administration 

See  Minority  Business  Development  Agency 

See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
n.jviow,  23827-23828 


Cortimittee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

TextiJe  consultation;  review  of  trade: 
Ell  Salvador.  23830-23831 

Commodity  Credit  Corporation 

RUL^S 

Loan  and  purchase  programs: 
Price  support  levels — 

Honey,  23789-23792 
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Conimunity  Services  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Discretionary  grants  program.  23932-23962 
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Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act.  23926 

Copyright  Office,  Library  of  Congress 

RULES 

Copyright  arbitration  royalty  panel  rules  and  regulations 
23964-23995 

Customs  Service 

RULES 

Vessels  in  foreign  and  domestic  trades: 
Small  vessel  reporting  of  arrival  in  Miami  District 
23794-23795 
PROPOSED  RULES 

Organization  and  functions;  field  organizations,  ports  of 
entr}',  etc.: 
Morgan  City.  LA;  port  limits  extension.  23817-23819 

Defense  Department 

See  Air  Force  Department 
See  Army  Department 
See  Navy  Department 

See  Uniformed  Services  University  of  the  Health  Sciences 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  23831 

Education  Department 

PROPOSED  RULES 

Special  education  and  rehabilitative  servfices: 
State  vocational  rehabilitation  unit  in-service  training 
program,  24000-24004 
NOTICES 
Agency  information  collection  activities  under  OMB 

review.  23848-23849 
Meetings: 
National  Assessment  Governing  Board,  23849 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 
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Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Ohio.  23796-23799 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Dicofol 
Effective  date  stay,  23799-23800 
PROPOSED  RULES 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 

National  priorities  list  update,  23819-23820 
NOTICES 
Meetings: 
Alternatives  for  ground-water  monitoring  at  small  dr>/ 
remote  municipal  solid  waste  landfills.  23857-23858 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 
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See  Presidential  Documents 

Family  Support  Administration 

See  Community  Services  Office 

Fanners  Home  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Housing  application  packaging  grant  funds,  23326-23827 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Airbus  Industrie.  23792-23794 

Federal  Communications  Commission 

NOTICES 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc..  23858 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 

Illinois,  23858-23859 

Missouri,  23859 

Pennsylvania,  23859 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Idaho  Pourer  Co.  et  al..  23849-23850 
Meetings;  Sunshine  Act,  23926-23928 
Natural  Gas  Policy  Act: 

State  jurisdictional  agencies  tight  formation 
recommendations;  preliminary  findings — 
Land  Management  Bureau,  23950 
Oklahoma  Corporation  Commission,  23850-23851 
Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co.,  23852 

ANR  Pipeline  Co.,  23851-23852 

Colorado  Interstate  Gas  Co.,  23852 

Columbia  Gulf  Transmission  Co.,  23852-23853 

Florida  Gas  Transmission  Co.,  23853-23854 

National  Fuel  Gas  Supply  Corp.,  23854 

Natural  Gas  Pipeline  Co.  of  America,  23854 

Northwrest  Pipeline  Co.,  23854-23855 

Northwest  Pipeline  Corp.,  23855 

Pacific  Gas  Transmission  Co.,  23855 

Southern  Natural  Gas  Co.,  23856 

South  Georgia  Natural  Gas  Co.,  23855-23856 

Texas  Gas  Transmission  Corp.,  23856 

Federal  Mine  Safety  and  Health  Review  Commission 
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Meetings;  Sunshine  Act,  23928 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Heartland  Financial  USA,  Inc.,  23859-23860 

Old  National  Bancorp.,  23860 

Security  Capital  Bancorp  et  al.,  23860 
'     Waterhouse  Investor  Services,  Inc.,  et  al.,  23860 

Federal  Trade  Commission 

PROPOSED  RULES 

Alternative  fuels  and  alternative  fueled  vehicles;  labeling 
requirements,  24014-24023 


NOTICES 

Prohibited  trade  practices: 

Archer  Daniels  Midland  Co.,  23861 

Detroit  Auto  Dealers  Association,  Inc.,  23861-23864 

Hayes  Microcomputer  Products,  Inc.,  23864-23867 

Nu  Skin  International.  Inc..  23867 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  speciss: 
Marbled  murrelet — 
Critical  habitate  designation;  hearing,  23824-23825 
NOTIOES 

Endangered  and  threatened  species: 
Recovery  plans — 
Western  prairie  fringed  orchid,  23895-23896 
Environmental  statements;  availability,  etc.: 
Yellowstone  National  Park  and  Central  Idaho; 
reintroduction  of  gray  wolves,  23896 

Food  and  Drug  Administration 

NOTICES 

Biological  products: 
Export  applications — 
RIBA  HIV-l/HIV-2  Immunoblot  Assay.  23888 
Human  drugs: 
Orphan-drug  and  biological  designations;  cumulative  Hst 
availability.  23838-23889 
Organization,  functions,  and  authority  delegations: 
Legislative  Affairs  Office,  23894 

Health  and  Human  Services  Department 

See  Children  and  Families  Administration 

See  Community  Services  Office 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

See  Public  Health  Service 

Health  Care  Financing  Administration 

PROPOSED  RULES 

Medicaid: 
Health  insuring  organizations  and  OBRA  '90  technical 
amendments,  23820-23824 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Allied  heahh  project,  23889-23890 
Meetings;  advisory  committees: 

June,  23890-23891 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Minerals  Management  Service 

International  Trade  Administration 

NOTICES 

Antidumping: 
Tapered  roller  bearings  and  parts,  finished  and 
unfinished,  from — 
Japan.  23828-23829 
Applications,  hearings,  determinations,  etc.: 
University  of  Maryland.  23829 
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International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  23928 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Orange  County  Transportation  Authority  et  al.,  23898 

Justice  Department 

See  Prisons  Bureau 
NOTICES 

Polhition  control;  consent  judgements: 
Ifteshua  Corp.  et  a!.,  23898 

Labor  Department 

NOTICES 

Agency  information  collection  activities  under  OM3 
review,  23898-23900 

Land  Management  Bureau 

NOTICES 

Opening  of  public  lands: 
Montana,  23894-23895 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

Management  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals,  24006-24011 

Minerals  Management  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Central  and  Western  Gulf  of  Mexico  OCS — 

Lease  Sales,  2389B-23897 
Pacific  OCS— 
Offshore  storage  and  treatment  vessel  abandonment 
project,  23897-23898 


Mine  Safety  and  Health  Federal  Review  Commission 

St'e  Federal  Mine  Safety  and  Health  Review  Commission 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  applications: 
Connecticut,  ?3829 

National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations: 
Oantractor  cost  reporting,  23800-23802 
Undefinitized  contract  action,  23802-23803 

NOTICES 

Meetings: 
Advisory  Council  task  forces,  23900 

National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act,  23928 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Arts  National  Council,  23900 
Literature  Advisory  Panel,  23900-23901 


National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions  etc  • 
AC  Cars  Ltd.,  23922-23923 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Cancer  Institute,  23891-23893 
National  Heart,  Lung,  and  Blood  Institute,  23893 
National  Institute  of  Allergy  and  Infectious  Diseases 

23891 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  23893 
National  Institute  of  Neuroloj^ical  Disorders  and  Stroke 

23893 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Gulf  of  Alaska  and  Bering  Sea  and  Aleutian  Island? 
groundfish  [Editorial  Note:  This  document, 
appearing  at  page  23044  in  the  Federal  Register  of 
May  4,  1994,  was  erroneously  listed  under  NOTICES 
and  with  the  wTong  page  number  in  that  issue's  table 
of  contents.) 
NOTICES 
Permits: 
Experimental  fishing  [Editorial  Note:  This  document, 
appearing  at  page  23054  in  the  Federal  Register  of 
May  4.  1994,  was  erroneously  Hsted  under 
PROPOSED  RULES  and  with  the  wrong  page  number 
in  that  issue's  table  of  contents.] 
Meetings: 

Regional  Fishery  Management  Councils,  23829 
Permits: 

Marine  mammals.  23829-238.30 

Navy  Department 

NOTICES 

Meetings: 

Naval  War  College,  Board  of  Advisors  to  President,  23848 
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Electronic  Data  Systems  Corp,  23848 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 
Medical  Uses  of  Isotopes  Advisory  Committee.  23901 
Nuclear  Waste  Advisory  Committee,  23901-23902 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Mother's  Day  (Proc.  6683),  24027-24028 

Prisons  Bureau 

RULES 

Inmate  control,  custody,  care,  etc.: 
Transfer  of  inmates  after  conviction;  rescision.  23998 

Public  Health  Service 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 
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Meetings;  Sunshine  Act.  23926 
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Collins  &  Aikman  Group.  Inc..  23912-23913 
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UV  et  al..  23913-23920 

Sierra  Health  Services.  Inc..  23920 

Westamerica  Bancorporation.  23921 

State  Department 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 

International  Law  Advisory  Committee.  23921 
Meetings: 

International  Telecommunications  Advisor>-  Committee. 
23921-23922 

State  Justice  Institute 

NOTICES 

Meetings;  Sunshine  Act,  23929 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  and  Development  Agency 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  23922 


Transportation  Deportment 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

Treasury  Department 

See  Customs  Ser\'ice 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  23923-23924 

Uniformed  Services  University  of  the  Health  Sciences 

NOTICES 

Meetings;  Sunshine  Act.  23929 

Veterans  Affairs  Department 

NOTICES 
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Performance  Review  Boards;  m.embership,  23924-23925 
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Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers  and  Federal  Register  finding  aids  is  available  on 
202-275-1538  or  275-0920. 
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This  section  o(  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  ufKler 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Part  1434 
RIN  05BO-nAD73 

General  Price  Support  Regulations  for 
Honery 

AGENCY:  Commodity  Credit  Corporation 
USDA. 

ACTION:  Interim  rule  with  request  for 
comments. 


SUMMARY:  This  interim  rule  amends  the 
regulations  with  respect  to  the  Honey 
Price  Support  Loan  Program  which  is 
conducted  by  the  Commodity  Credit 
Corporation  (CCC)  in  accordance  with 
section  207  of  the  Agricultural  Act  of 
1949,  as  amended  (the  1949  Act).  The 
amendments  made  by  this  interim  rule 
will  provide  price  support  loan  rates  for 
1991  and  subsequent  crop  years;  revise 
the  limitation  on  the  total  amount  of 
payments  a  producer  may  receive; 
revise  the  provisions  of  the  honey 
marketing  assessment;  lessen  the 
administrative  actions  CCC  imposes  on 
producers  who  violate  the  loan  and  loan 
deficiency  payment  (LDP)  agreements; 
provide  more  authority  to  State  and 
county  committees  in  administering  the 
program;  eliminate  obsolete  provisions, 
and  iqcorporate  the  provisions  of  the 
Agriculture,  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act,  1994  and 
the  Omnibus  Budget  Reconciliation  Act 
of  1993. 

DATES:  Interim  rule  effective  May  9, 
1994.  Comments  must  be  received  on  or 
before  June  8,  1994  in  order  to  be 
assured  of  consideration. 
ADbRESSES:  Submit  comments  to 
Director,  Cotton,  Grain,  and  Rice  Price 
Support  Division,  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS),  United  States  Department  of 
Agriculture  (USDA),  P.O.  Box  2415, 


Washington.  DC  20013-2415;  telephone 
202-720-7641.  Comments  received  may 
be  inspected  between  9  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
hohdays,  in  room  3623,  South 
Agricuhure  Building,  USDA,  14th  Street 
and  Independence  Avenue,  Washington 
DC.  ' 

FOR  FURTHER  WFORMATIOH  COWTACT: 
James  Tegeler.  Program  Specialist. 
Cotton,  Grain,  and  Rice  Price  Support 
Division.  ASCS.  USDA.  P.O.  Box  2415. 
Washington.  DC  20013-2415;  telephone 
202-720-3110. 

SUPP1.EMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  for  purposes  of  Executive 
Order  12866  and  has  been  reviewed  by 
OMB. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the  Catalog 
of  Federal  Domestic  Assistance,  to  which  this 
rule  applies  are  Commodity  Loans  and 
Purchases — 10.051. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  FlexibiUty  Act  is  not 
applicable  because  the  CCC  is  not 
required  by  5  U.S.C  553  or  any  other 
provision  of  law  to  pubhsh  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  these  determinations. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  human  environment. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V,  published  at  48  FR 
29115  (June  24. 1983). 

Executive  Order  12778 

This  interim  rule  has  been  reviewed 
pursuant  to  Executive  Order  12788.  To 
the  extent  State  and  local  laws  are  in 
conflict  with  these  regulatory 
provisions,  it  is  the  intent  of  CCC  that 
the  terms  of  the  regulations  prevail.  The 
provisions  of  this  interim  rule  are  not 
retroactive.  Prior  to  any  judicial  action 
in  a  court  of  competent  jurisdiction. 


administrative  review  under  7  CFR  part 
780  must  be  exhausted. 

Paperwork  Reduction  Act 

Public  reporting  burden  for  the 
information  collections  contained  In 
this  regulation  with  respect  to  price 
support  programs  is  estimated  to 
average  15  minutes  per  response, 
including  time  for  reviewing 
instructions,  searching  e.xisting  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collections  of 
information.  The  information 
collections  have  previously  been  cleared 
under  the  current  regulations  by  the 
Office  of  Management  and  Budget 
(OMB),  and  assigned  OMB  Nos.  0560- 
0087  and  0560-0129. 

Comments 

Since  producers  are  currently  making 
decisions  regarding  honey  which  may 
be  pledged  as  collateral  for  CCC  price 
support  loans,  it  has  been  determined 
that  it  is  impractical  and  contrary  to  tKe 
public  interest  for  CCC  to  comply  vnth 
any  further  rulemaking  requirements 
with  respect  to  amending  the  eligibility 
requirements.  Accordingly,  the 
provisions  of  this  interim  rule  are 
effective  upon  publication  in  the 
Federal  Register.  Comments  are 
requested,  however,  and  uill  be  taken 
into  consideration  when  developing  the 
final  rule.  This  interim  rule  will  be 
scheduled  for  review  so  that  a  final 
document  discussing  comments 
received  and  any  amendments  required 
can  be  published  in  the  Federal  Register 
as  soon  as  possible. 

Background 

The  1949  Act  sets  forth  the  statutory 
authority  for  CCC  price  support 
programs.  CCC  price  support  programs 
are  intended  to  stabilize  market  prices 
and  provide  interim  financing  and 
assistance  to  producers  in  the  orderly 
marketing  of  eligible  commodities. 
Section  207  of  the  1949  Act  was 
amended  by  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  PubUc  Law 
103-66  (Budget  Act).  In  addition,  the 
Agricuhure.  Rural  Development.  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act,  1994. 
Public  Law  103-111  (Appropriations 
Act)  provides  special  provisions  that 
affect  the  operation  of  the  honey  price 
support  program  in  fiscal  year  1994. 
This  interim  rule  amends  the 
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regulations  for  the  price  support 
program  for  honey  to  reflect  these 
legislative  changes.  In  addition,  this 
interim  rule  amends  the  regulations  to 
provide  more  authority  to  State  and 
county  committees  in  administering  the 
programs,  lessen  the  administrative 
actions  CCC  imposes  on  producers  who 
violate  the  loan  and  LDP  agreements, 
and  make  minor  changes  for  the 
correction  of  errors  and  omissions  as 
specified  herein. 

The  Budget  Act  amended  the  1949 
Act  to: 

(1)  Provide  price  support  loan  rates 
for  the  crop  years  1991  through  1998; 

(2)  Eliminate  the  marketing 
assessment  for  the  1994  and  subsequent 
crops  of  honey;  and 

(3)  Limit  the  total  amount  of 
payments  that  a  person  may  receive. 

The  Appropriations  Act  provides  that 
no  funds  made  available  by  that  Act 
may  be  used  to  support  the  price  of 
honey  which  results  in  the  following: 

(1)  Elimination  of  payments  to 
producers  during  the  1994  fiscal  year  for 
the  1994  crop  of  honey;  and 

(2)  Limiting  the  amount  of  forfeitures 
of  1994-crop  honey  loan  collateral 
during  1994  fiscal  year  to  support  the 
price  of  honey  to  zero  pounds  of  honey. 

Accordingly,  this  interim  rule 
amends:  (1)  Sections  1434.1(a), 
1434.25(a)(1)  and  1434.27(c)(3)  to 
exclude,  for  the  1994  fiscal  year  for  the 
1994  crop  year  of  honey,  the  provisions 
that  allow  a  producer  to: 

(a)  Repay  a  loan  at  less  than  the 
principal  loan  amount  plus  charges  and 
interest; 

(b)  Request  and  obtain  a  LDP  by 
agreeing  to  forego  a  loan  on  that 
quantity  of  honey;  and 

(c)  Deliver  the  quantity  of  honey 
pledged  as  collateral  for  loan  to  CCC  in 
settlement  for  such  loan; 

(2)  Section  1434.6(b)  to  incorporate 
the  price  support  loan  rates; 

(3)  Section  1434.7  to  add  paragraphs 
(c)(1)  and  (c)(2)  which  were 
inadvertently  omitted  in  the  CCC  final 
rule  published  on  November  4. 1993. 
(58  FR  58739); 

(4)  Section  1434.13(b)  to  update  the 
provisions  of  the  marketing  assessment 
for  honey  to  specify  that  such 
assessment  applies  only  to  the  1991 
through  1993  crops  of  honey; 

(5)  Section  1434.14  by  removing  and 
reserving  the  section  because 
administrative  offsets  are  currently 
provided  in  part  3  of  this  title  and  part 
1403  of  this  chapter; 

(6)  Section  1434.16(a)(1)  to  correct  the 
title  of  Form  CCC-€66  LDP; 

(7)  Section  1434.17  to  revise  the 
provisions  of  the  payment  limitation  to 
specify  such  limitation  for  the  1994 
through  1998  crop  years;  and 


(8)  Section  1434.27(c)  by  adding 
paragraph  (3)  to  provide  that  if  the 
amount  of  the  loan  indebtedness  for 
1994-crop  year  loan  during  the  1994 
fiscal  year  is  not  repaid  and  CCC 
forecloses  on  the  honey  in  accordance 
with  §  1434.28.  the  settlement  value  of 
the  honey  shall  be  determined  by  CCC 
to  be  the  proceeds  received  as  a  result 
of  the  sale  of  such  honey. 

In  addition  to  the  amendments 
provided  by  the  Budget  Act  and 
Appropriations  Act,  the  following 
regulatory  revisions  are  intended  to 
make  the  price  support  program  for 
honey  more  user  friendly. 

Producers  who  violate  the  loan  note 
and  security  agreement  by  moving  farm- 
stored  loan  collateral  from  the  structure 
designated  for  the  storage  of  such  loan 
collateral,  without  prior  written  consent 
of  the  county  committee,  are  subject  to 
liquidated  damages.  In  some  cases, 
collateral  is  moved  to  other  structures 
on  the  farm  which  makes  it  possible  for 
CCC  to  perfect  its  security  on  such 
collateral.  CCC  has  determined  that 
when  such  security  can  be  established, 
producers  should  not  be  subject  to  such 
liquidated  damages.  Accordingly,  this 
interim  rule  amends  §  1434.23(b)(2)  to 
clarify  that  unauthorized  removal  only 
includes  cases  where  CCC  cannot  obtain 
the  first  lien  on  the  collateral. 

It  is  difficult  to  prove  the  amount  of 
damages  to  CCC  for  loan  and  LDP 
violations  committed  by  producers; 
however,  20  and  50  percent  of  the  loan 
and  LDP  rates,  as  applicable,  were 
established  for  first  and  second  offenses, 
respectively,  when  the 'county 
committee  determined  that  the  producer 
acted  in  good  faith.  CCC  has  determined 
that  the  liquidated  damages  can  be 
reduced  without  affecting  the 
administration  of  the  loan  and  LDP 
programs.  Accordingly,  this  interim  rule 
amends  §  1434.23  to:  (a)  Decrease  the 
liquidated  damages  amounts;  and  (b) 
add  paragraph  (k)  to  provide  that  any  or 
all  of  the  hquidated  damages  may  be 
waived  under  certain  conditions. 

In  addition,  under  certain  conditions, 
producers  who  violated  loan  and  LDP 
provisions  may  be  denied  loans  and 
LDP's  on  commodities  stored  on  the 
farm.  CCC  has  deteimined  that  this 
penalty  is  severe  and  should  only  be 
assessed  when  the  county  committee 
determines  that  such  action  is  necessary 
to  protect  the  interest  of  CCC. 
Accordingly,  in  §  1434.23,  paragraphs 
(d)(2)(i).  (d)(2)(ii).  and  (e)  have  been 
amended  to  remove  the  requirement  for 
denial  of  farm-stored  loans  or  LDP's. 

In  addition,  in  §  1434.23,  paragraphs 
(a)(2),  (a)(3),  and  (c),  and  in  §  1434.26, 
paragraph  (b)(3)  have  been  amended  to 
delete  the  references  to  Forms  CCC-700 


and  CCC-701  and  include  the  Form 
CCC-666  LDP. 

This  interim  rule  amends  §  1434.24  by 
adding  paragraph  (f)  to  provide  if  a 
producer  moves  honey  from  storage 
wathout  prior  approval  on  a 
nonworkday.  the  producer  will  not  be 
subject  to  administrative  actions 
providing  the  producer  notifies  the 
county  office  on  the  next  workday  that 
the  honey  has  been  moved  and  such 
movement  is  approved  by  CCC. 

List  of  Subjects  in  7  CFR  Part  1434 

Honey,  Loan  programs/agriculture. 
Price  support  programs.  Reporting  and 
recordkeeping  requirements. 
Warehouses. 

Accordingly,  7  CFR  part  1434  is 
amended  as  follows: 

PART  1434— HONEY 

1.  The  authority  citation  for  7  CFR 
part  1434  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1421,  1423,  1425a, 
1446h,  4601  et  seq;  15  U.S.C  714b  and  714c. 

2.  Section  1434.1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1434.1    Applicability. 

(a)  The  regulations  of  this  part  are 
applicable  to  the  1991  and  subsequent 
crops  of  extracted  honey,  except  diat 
§§  1434.24(a)(2)(ii),  (e)(l)(ii),  and  (e)(2); 
1434.25(a)(2);  1434.26;  and  1434.27  are 
not  applicable  for  the  1994  crop  in  fiscal 
year  1994.  These  regulations  set  forth 
the  terms  and  conditions  under  which 
price  support  loans  shall  be  entered  into 
and  loan  deficiency  payments  made  by 
the  Commodity  Credit  Corporation 
(CCC).  Additional  terms  and  conditions 
are  set  forth  in  the  note  and  security 
agreement  or  the  loan  deficiency 
payment  application  which  must  be 
executed  by  a  producer  in  order  to 
receive  a  price  support  loan  or  loan 
deficiency  payment.  Purchase 
agreements  shall  not  be  offered  for  the 
1991  and  subsequent  crops  of  honey. 

•  •        •        •        • 

3.  Section  1434.6  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1434.6    Availability,  disbursement,  and 
maturity. 

*  •         •         *        • 

(b)  Price  support  loans  at  a  national 
average  price  support  rate  of  53.8  cents 
per  pound  for  1991  through  1993;  50 
cents  per  pound  for  1994  and  1995;  49 
cents  per  pound  for  1996;  48  cents  per 
pound  for  1997;  and  47  cents  per  pound 
for  1998  crops  of  honey  are  available  to 
producers  as  soon  as  announced  by 
CCC,  but  not  earlier  than  April  1  of  the 
year  in  which  the  honey  is  produced 
and  extracted  and  not  later  than  March 
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31!  bf  the  year  following  the  year  in 
which  the  honey  is  produced  and 
extracted.  However,  whenever  the  final 
date  of  availability  falls  on  a 
nanworkday  for  county  offices,  the 
applicable  final  date  shall  be  extended 
to  include  the  next  workday.  Price 
support  loans  mature  on  demand  but 
ndt  later  than  the  last  day  of  the  ninth 
calendar  month  following  the  month  in 
which  the  loan  application  is  approved. 
However,  when  the  final  date  of 
maturity  falls  on  a  nonworkday  for 
county  offices  the  final  date  shall  be 
extended  to  include  the  next  workday. 


il 


I  Section  1434.7  is  amended  by 
adding  paragraphs  (cKl)  and  (c)(2)  to 
read  as  follows; 

§1434.7    Eligible  honey. 

•         •         •         •         • 

Co)  *  •  * 

(1)  The  5-gallon  containers  must  hold 
approximately  60  pounds  of  honey  and 
shall  be  new,  clean,  sound,  uncased, 
and  free  from  appreciable  dents  and 
rust.  The  handle  of  each  container  must 
be  firm  and  strong  enough  to  permit 
carrying  the  filled  container.  The  cover 
and  can  opening  must  not  be  damaged 
in  any  way  that  will  prevent  a  tight  seal. 
Cans  which  are  punctured  or  have  been 
punctured  and  resealed  by  soldering 
will  not  be  acceptable. 

(2)  Steel  drums  must  be  open-end 
type  and  filled  no  closer  than  2  inches 
from  the  top  of  the  drums.  In  addition, 
such  drums  must  be  new  or  must  be 
used  drums  which  have  been 
reconditioned  inside  and  outside. 
Drums  must: 

(i)  Be  clean. 

(ii)  Be  treated  inside  and  outside  to 
prevent  rusting, 

(iii)  Be  fitted  with  gaskets  which 
provide  a  tight  seal,  and 

(iv)  Have  an  inside  coating  suitable 
for  honey  storage. 

•  I  *        •         •        • 

5t  Section  1434.13  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1434. 1 3    Fees,  charges  and  interest 

•  •         •         •         « 

(b)  Effective  only  for  each  of  the  1991 
through  1993  crops  of  honey,  producers 
and  producer-packers  of  honey  as 
defined  in  paragraphs  (5)  and  (9), 
respjectively,  of  section  3  of  the  Honey 
Research,  Promotion,  and  Consumer 
Infonnation  Act  (7  U.S.C.  4602)  shall 
remit  to  CCC  a  nonrefimdable  marketing 
a;>s«sment.  Such  marketing  assessment 
sha$  be  computed  by  muhiplying  an 
amount  equal  to  one  percent  of  the 
national  average  price  support  loan  rate 
by  the  loan  quantity  of  the  crop.  The 
assessment  shall  be  collected  from  the 


loan  deficiency  payments  and  loan 
proceeds  for  the  crop  of  honey. 
However,  producers  exempt  from  the 
payment  of  the  honey  research  and 
promotion  fee  as  provided  in  paragraph 
(e)  of  this  section  are  also  exempt  from 
this  marketing  assessment. 
*        *        >        *        • 

§  1434.14    [Removed  and  Reserved] 

6.  Section  1434.14  is  removed  and 
reserved. 

7.  Section  1434.16  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  1 436. 1 6    Determination  of  quality. 
(a)(1)  Loans  and  loan  deficiency 
payments  on  farm-stored  honey  will  be 
made  on  the  basis  of  the  fioral  source 
and  color  of  the  honey  as  declared  and 
certified  by  the  producer  on  Form  CCC- 
666  (Honey),  Honey  Loan  Certification 
and  Worksheet  for  loans,  and  Form 
CCC-666  LDP,  Loan  Deficiency 
Payment  Application  and  Certification 
for  loan  deficiency  payments,  at  the 
time  the  honey  is  either  pledged  as 
collateral  for  a  loan  or  the  loan 
deficiency  payment  application  is  made. 
The  producer  is  also  required  to  declare 
and  certify  on  Form  CCC-666  (Honey) 
or  Form  CCC-666  LDP  the  color  and 
class  (table  or  nontable)  of  the  honey  at 
the  time  the  honey  is  pledged  as 
collateral  for  a  loan  or  at  the  time  the 
loan  deficiency  payment  application  is 
made. 

*  •        *        *        • 

8.  Section  1434.17  is  amended  by: 

A.  Revising  paragraphs  (a)(3)  and 
(a)(4).  and 

B.  Adding  paragraphs  (a)(5),  (a)(6). 
and  (a)(7)  to  read  as  follows: 

§1434.17    Payment  and  forfeiture 
limitations. 

(a)*   *  ' 

(3)  3150,000  in  the  1993  crop  year, 

(4)  $125,000  in  the  1994  crop  vear; 

(5)  $100,000  in  the  1995  crop  year 

(6)  $75,000  in  the  1996  crop  vear;  and 

(7)  $50,000  in  each  of  the  1997  and 
1998  crop  years. 

*  *        *        •        • 

9.  Section  1434.23  is  amended  by: 

A.  Revising  paragraphs  (a)(2).  (a)(3). 
(b)(1).  (b)(2).  and  (c). 

B.  Revising  introductory  text  to 
paragraph  (d). 

C.  Revising  paragraph  (d)(2). 

D.  Revising  paragraph  (e),  and 

E.  Adding  paragraph  (k)  to  read  as 
follows: 

§  1434.23    Incorrect  certification, 
unautt>orlzed  removal  and  unauthorized 
disposition. 

(a)»   •   • 


(2)  When  signing  Form  CCC-666  LDP. 
Loan  Deficiency  Payment  Application 
and  Certification  that  the  producer  will 
not  provide  an  incorrect  certification  of 
the  quantity  or  make  any  fraudulent 
representation  for  loan  deficiency 
payment  purposes. 

(3)  That  violation  of  the  terms  and 
conditions  of  the  Form  CCC-677  or 
Form  CCC-666  LDP.  as  applicable,  will 
cause  harm  or  damage  »o  CCC  in  that 
funds  may  be  disbursed  to  the  producer 
for  a  quantity  which  is  not  actually  in 
existence  or  for  a  quantity  on  which  the 
producer  is  not  eligible. 

(b)*  •  • 

(1)  Incorrect  certification  is  the 
certifying  of  a  quantity  of  a  commodity 
for  the  purpose  of  obtaining  a 
commodity  loan  or  a  loan  deficiency 
pajmient  in  excess  of  the  quantity 
eligible  for  such  loan  or  loan  deficiency 
payment  or  the  making  of  any 
fraudulent  representation  with  respect 
to  obtaining  loans  or  loan  deficiency 
payments. 

(2)  Unauthorized  removal  is  the 
movement  of  any  farm-stored  loan 
quantity  from  the  storage  structure  in 
which  the  commodity  was  stored  or 
structures  which  were  designated  when 
the  loan  was  approved  to  any  other 
storage  structure  whether  or  not  such 
structure  is  located  on  the  producer's 
farm  without  prior  written  authorization 
from  the  county  committee  in 
accordance  with  §  1434.24.  if  the 
movement  of  loan  collateral  prevents 
CCC  from  obtaining  the  first  lien  on 
such  collateral. 

•        •        •        •        • 

(c)  The  producer  and  CCC  agree  that 
it  will  be  difficult,  if  not  impossible,  to 
prove  the  amount  of  damages  to  CCC  for 
the  violations  in  accordance  with 
paragraph  (b)  of  this  section. 
Accordingly,  if  the  county  committee 
determines  that  the  producer  has 
violated  the  terms  and  conditions  of 
Form  CCC-677  or  Form  CCC-666  LDP, 
as  applicable,  liquidated  damages  shall 
be  assessed  on  the  quantify  of  the 
commodity  which  is  involved  in  the 
violation.  If  CCC  determines  the 
producer: 

(1)  Acted  in  good  faith  when  the 
violation  occurred.  Uquidated  damages 
will  be  assessed  by  muhiplying  the 
quantity  involved  in  the  violation  by: 

(i)  10  percent  of  the  loan  rate 
applicable  to  the  loan  note  or  the  loan 
deficiency  payment  rate  for  the  first 
offense;  or 

(ii)  25  percent  of  the  loan  rate 
applicable  to  the  loan  note  or  the  loan 
deficiency  payment  rate  for  the  second 
offense,  or 

(2)  Did  not  act  in  good  faith  with 
regard  to  the  violation,  or  for  cases  other 


:::J792  Federal  Register  /  Vol.  59.  No.  88  /  Monday,  May  9.  1994  /  Rules  and  Regulations 


than  the  first  or  second  offense, 
liquidated  damages  will  be  assessed  by 
multiplying  the  quantity  involved  in  the 
violation  by  25  percent  of  the  loan  rate 
applicable  to  the  loan  note  or  the  loan 
deficiency  payment  rate. 

(d)  For  Uquidated  damages  assessed 
in  accordance  with  paragraph  (c)(1)  of 
this  section,  the  county  committee  shall: 

•  •        •        •        • 

(2)  If  the  producer  fails  to  pay  such 
amount  within  30  days  from  the  date  of 
notification,  call  the  applicable  loan 
involved  in  the  violation,  or  for  loan 
deficiency  payments,  require  repayment 
of  the  entire  loan  deficiency  payment 
and  charges  plus  interest. 

(e)  For  liquidated  damages  assessed  in 
accordance  with  paragraph  (c)(2)  of  this 
section,  the  county  committee  shall  call 
the  loan  involved  in  the  violation,  or  for 
loan  deficiency  payments,  require 
repayment  of  the  entire  loan  deficiency 
payment  and  charges  plus  interest. 

*  •        *        •        * 

(k)  Any  or  all  of  the  liquidated 
damages  assessed  in  accordance  with 
the  provisions  of  paragraph  (c)  of  this 
section  may  be  waived  as  determined  by 

ccc. 

10.  Section  1434.24  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§  1 434.24    Release  of  the  honey  pledged  as 
collateral  for  a  loan. 

*  *         •        •         * 

(f)  If  the  honey  is  moved  on  a 
nonworkday  from  storage  without 
obtaining  prior  approval  to  move  such 
honey,  such  removal  shall  constitute 
unauthorized  removal  or  disposition,  as 
applicable,  of  such  honey  unless  the 
producer  notifies  the  county  office  the 
next  workday  that  such  honey  has  been 
moved  and  such  movement  is  approved 
by  CCC. 

11.  Section  1434.25  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  1434.25    Liquidation  of  loans. 

(a)*   *   • 

(1)  Repay  the  loan  by  payment  of  the 
amount  of  loan  and  any  charges,  plus 
interest,  or  with  the  exception  of  1994 
crop  in  the  1994  fiscal  year,  an  amount, 
without  interest,  which  is  less  than  the 
loan  level  determined  in  accordance 
with  1434.24(e)(l)(ii),  or, 

•  •        •        •        * 

12.  Section  1434.26  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

§1434.26    Loan  deficiency  payments. 

***** 

(b)*  •  • 


(3)  File  and  request  payment  on  Form 
CCC-666  LDP; 

•         •         »         ♦         • 

13.  Section  1434.27  is  amended  by 
adding  paragraph  (c)(3)  to  read  as 
follows: 

§1434.27    Settlement 

***** 

(c)*   *   • 

(3)  If.  during  fiscal  year  1994.  CCC 
forecloses  on  1994  crop  honey  pledged 
as  collateral  for  a  loan,  in  accordance 
with  §  1434.28,  the  settlement  value  will 
be  determined  by  CCC  to  be  the 
proceeds  received  as  a  result  of  the  sale 
of  such  honey. 
»        •        *        •        * 

Signed  in  Washington.  DC  on  April  29. 
1994. 

Bruce  R.  Weber, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 
IFR  Doc.  94-11016  Filed  5-6-94;  8:45  am) 

BILUNQ  CODE  3410-OS-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

pocket  No.  93-NM-65-AD;  Amendment 
39-8904;  AD  94-09-15] 

Airworttiiness  Directives;  Airbus 
Industrie  Model  A300  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A300  series  airplanes,  that  currently 
requires  repetitive  inspections  of  the  aft 
bulkhead  to  detect  cracks,  and  repair,  if 
necessary.  This  amendment  requires 
expansion  of  the  inspection  area  and 
modification  of  the  aft  pressure 
bulkhead,  which  terminates  the 
inspection  requirements.  This 
amendment  is  prompted  by  a  tear  dovkm 
inspection  conducted  by  the 
manufacturer,  which  revealed  fatigue 
cracking  in  additional  areas  of  the  aft 
pressure  bulkhead.  The  actions 
sf)ecified  by  this  AD  are  intended  to 
prevent  potential  loss  of  cabin 
pressurization. 
DATES:  Effective  June  8.  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  8, 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 


from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700.  Washington,  EX:. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  tlie  Federal 
Aviation  Regulations  by  superseding  AD 
84-08-03,  Amendment  39-4848  (49  FR 
16762,  April  20. 1984).  which  is 
applicable  to  certain  Airbus  Model 
A300  series  airplanes,  was  published  in 
the  Federal  Register  on  September  3, 
1993  (58  FR  46914).  The  action 
proposed  to  supersede  AD  84—08-03  to 
require  expansion  of  the  inspection  area 
to  include  areas  3  and  4  of  the  aft 
pressure  bulkhead,  and  repair,  if 
necessary;  and  modification  of  the  aft 
pressure  bulkhead,  which  will  terminate 
the  inspection  requirements  of  this  AD. 
This  modification  entails  increasing  the 
strength  of  the  aft  pressure  bulkhead  by 
attaching  additional  stiffeners.  (This 
modification  was  optional  in  AD  84-08- 
03.  Amendment  39-4848.) 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
three  comments  received. 

All  of  the  commenters  support  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  6  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  733  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$4,000  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$267,540.  or  $44,590  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 
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The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  8  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12366;  (2)  is  not  a 
"significant  rale"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Fleocibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3^-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-4848  (49  FR 


16762,  April  20. 1984),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-8904,  to  read  as  follows: 

94-09-15  Airbus  Industrie:  Amendment  39- 
8904.  Docket  93-N.V1-55-AD. 
Supersedes  AD  84-08-03,  Amendment 
39-4848. 

Applicability:  Model  A300  B2-1A.  B2-1C. 
B2-203,  B2K-3C.  B4-2C.  B4-103.  and  B4- 
203  series  airplanes,  on  which  Airbus 
Modification  2476-T)1842  and  Airbus 
Modification  2476/D1869  have  not  been 
accomplished;  certificated  in  any  category- 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  cabin  pressurization. 
accomplish  the  following: 

Note  1:  Paragraph  (a)  of  this  AD  restates  the 
requirement  for  an  initial  and  repetitive 
inspections  contained  in  paragraph  A.  of  AD 
84-08-03.  Therefore,  for  opcratcrs  who  have 
previously  accomplished  at  lecst  the  initial 
inspection  in  accordance  with  AD  84-08-03. 
paragraph  (a)  of  this  AD  requires  that  the 
next  scheduled  inspection  be  performed 
within  the  6.000  flight  cycles  after  the  last 
inspection  performed  in  accordance  with 
paragraph  A.  of  AD  84-08-03. 

(a)  Prior  to  the  accumulation  of  12.000  total 
flight  cycles,  or  within  130  days  after  )une 
11,  1984  (the  effuctive  date  of  AD  84-08-03, 
Amendment  39-484a),  whichever  occurs 
later,  inspect  the  aft  balV.head  in  areas  1  and 

2  to  detect  fatigue  cracking,  m  accordance 
with  Airbus  Ser\'ice  Buiieti.i  A30O-53-152, 
Revision  1,  dated  )anuary  30,  1981;  or 
Revision  4.  dated  March  13,  1992. 

(1)  If  no  crack  is  detPcted,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  6.000  flight  cycles. 

(2)  If  any  crack  is  detected  as  a  result  of 
any  inspection  required  by  paragraph  (a)  of 
this  AD.  prior  to  further  flight,  repair  the 
crack,  in  accordance  with  Airbus  Se.-vice 
Bulletin  A300-53-152,  Revision  1,  dated 
January  30,  1981;  or  Revision  4,  dated  March 
13,  1992.  Subsequent  to  repair,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  6,000  (light  cycles. 

(b)  Prior  to  the  accumulation  of  1 7.000 
total  flight  cycles,  or  within  1  year  after  June 
11,  1984  (the  effective  date  of  AD  84-08-03, 
Amendment  39-4848),  whichever  occurs 
later,  accomplish  Airbus  Modification  2476/ 
D1369,  in  accordance  with  Airbus  Service 
Bulletin  A300-53-122,  Revision  2.  dated 
)anuary  30,  1981. 

(c)  Prior  to  the  accumulation  of  32.000  total 
flight  cycles,  or  within  1  year  after  the 


effective  date  of  this  AD.  whichever  occurs 
later,  inspect  the  aft  pressure  bulkhead  in 
areas  3  and  4  to  detect  fatigue  cracking,  in 
accordance  with  Airbus  Servic*  Bulletin 
A30O-53-152.  Revision  4,  dated  March  13, 
1992. 

(1)  If  no  crack  is  detected,  repeat  the 
inspection  at  intervals  not  to  exceed  9.000 
flight  cycles. 

(2)  If  any  crack  is  detected  as  a  result  of 
any  inspection  required  by  paragraph  (b)  of 
this  AD,  prior  to  further  flight,  repair  the 
crack  in  accordance  with  Airbus  Structural 
Repair  Manual  51-41-30.  Subsequent  to 
repair,  repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  9,000  flight  cycles. 

(d)  Within  6  years  after  the  effective  date 
of  this  AD,  accomplish  Airbus  Modification 
2476/D1342,  in  accordance  with  Airbus 
Service  Bulletin  A300-53-121.  Revision  3, 
dated  January  30,  1981.  Accomplishment  of 
this  modification  constitutes  terminating 
action  for  the  inspections  required  by  this 
AD. 

(e)  Accomplishment  of  Airbus 
Modification  2476/D1842,  in  accordance 
with  Airbus  Ser\'ice  Bulletin  A30O-53-121. 
Revision  3,  dated  January  30,  1981. 
constitutes  terminating  action  for  the 
inspection  requirements  of  this  AD. 

(0  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorcte.  Operators 
shall  submit  their  requests  through  an 
appropriate  FA\  Principal  Maintenance 
Insf)ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .'VD,  if  any,  may  be 
obtained  bom  the  Standardizaiion  Brar.ch, 
AN»4-113. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(h)  The  inspections  and  repairs  shall  be 
done  in  accordance  with  the  following 
Airbus  service  bulletins,  as  applicabio,  which 
contain  the  specified  effective  pages: 


Service  bulletin  referenced  and  date 


A30P-53-121,  Revision  3,  January  30,  1981 

il 

A300-53-152,  Revision  1,  January  30,  1981 
A306-53-152,  revision  4.  March  13,  1992  ... 


Page  No. 


1-* 

2,7,  10-15.  17 
6,8,9,  16.  13  .. 

5  ...; 

1-2 

3-18 

1-10,  18  

11-17,  19-21    .. 


Revision  level  shown 
on  page 


3  

2 

1  

Original 

1  

Original 

4  

3 


Date  shown  on  page 


January  30,  1981. 
Decemt>ef  30,  1980. 
Septemtjer  30.  1980. 
April  10,  1980. 
January  30,  1981. 
October  24.  1980. 
March  13,  1992. 
(These  pages  are  not  dated.) 
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This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Airbus  Industrie,  1 
Rond  Point  Maurice  Bellonte.  31707 
Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(i)  This  amendment  becomes  effective 
on  June  8.  1994. 

Issued  in  Renton,  Washington,  on  April  26. 
1094. 

lames  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  94-10507  Filed  5-6-94;  6:45  am] 

BILUNG  CODE  «910-i3-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  200 
[Release  No.  34-33998] 

Delegation  of  Authority  to  Director  of 
Division  of  Enforcement 

AGENCY:  Securities  and  Exchange 

Commission. 

action:  Final  rule. " 

SUMMARY:  The  Commission  is  amending 
its  rules  to  delegate  authority  to  the 
Director  of  Division  of  Enforcement  to 
institute  subpoena  enforcement 
proceedings  in  federal  court  to  seek  an 
order  compelling  the  production  of 
documents  or  an  individual's 
appearance  for  testimony  pursuant  to  a 
validly-issued  Commission  subpoena. 
This  amendment  will  expedite  the 
investigation  process  by  enabling  the 
staff  to  more  quickly  compel  individuals 
or  entities  to  comply  with  Commission 
subpoenas. 

EFFECTIVE  DATE:  May  9,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Emily  P.  Gordy.  Assistant  Director, 
Division  of  Enforcement,  942—4027, 
Stephen  M.  DeTore,  Associate  Chief 
Counsel,  942-4593  or  Earle  B.  Wilson, 
Attorney,  942^842. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
today  announced  amendments  to  its 
rules  governing  delegation  of  authority 
to  the  Division  of  Enforcement 
("Division"). 

The  amendment  to  Rule  30-4  i 
authorizes  the  Director  of  Division  of 


Enforcement  ("Division  Director")  to 
institute  subpoena  enforcement 
proceedings  in  federal  court  to  seek  an 
order  compelling  individuals  or  entities 
to  comply  with  Commission  subpoenas. 
This  delegation  will  expedite  the 
investigation  process  by  enabling  the 
Division  to  more  quickly  seek  to  conjpel 
compliance  witli  Commission 
subpoenas  in  cases  where  the  entry  of 
a  court  order  is  necessary. 
Notwithstanding  this  delegation  of 
authority,  in  instances  where  potential 
subpoena  enforcement  action  raises  any 
close  or  controversial  issues,  the 
Division  may  consult  with  the 
Commission  before  the  action  is  filed  in 
federal  court. 

The  Commission  finds,  in  accordance 
with  Section  553(b)(3)(A)  of  the 
Administrative  Procedure  Act.2  that  this 
amendment  relates  solely  to  agency 
organization,  procedure,  or  practice,  and 
does  not  relate  to  a  substantive  rule. 
Accordingly,  notice  and  opportunity  for 
public  comment  are  unnecessary,  and 
publication  of  the  amendment  30  days 
before  its  effective  date  is  also 
unnecessary. 

List  of  Subjects  in  17  CFR  Part  200 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies). 

Text  of  Amendment 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  200— ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

1.  The  authority  citation  for  part  200 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77s.  78d-l,  78d-2. 
78w,  78y/(d).  79t,  77SSS.  80a-37,  80b-ll, 
unless  otherwise  noted. 
•         •         «         •         * 

2.  Section  200.30-4  is  amended  by 
adding  paragraph  (a)(10)  to  read  as 
follows: 

§  200.30-4    Delegation  of  auttiorlty  to 
Director  of  Division  of  Enforcenient 


(a)*   •   • 

(10)  To  institute  subpoena 
enforcement  proceedings  in  federal 
court  to  s>)ek  an  order  compelling  the 
production  of  documents  or  an 
individual's  appearance  for  testimony 
pursuant  to  subpoenas  issued  pursuant 
to  paragraph  (a)(1)  of  this  section  in 
connection  with  investigations  pursuant 
to  section  19(b)  of  the  Securities  Act  of 


'  17  CFR  200.30-4. 


2  5  U.S.C.  553(b)(3)(A). 


1933  (15  U.S.C.  77s(b)),  section  21(b)  of 
the  Securities  Exchange  Act  of  1934  (15 
U.S.C.  78u(b)),  section  18(c)  of  the 
Public  Utilities  Holding  Company  Act  of 
1935  (15  U.S.C.  79r(c)).  section  42(b)  of 
the  Investment  Company  Act  of  1940 
(15  U.S.C.  80a-41(b))  and  section  209(b) 
of  the  Investment  Advisers  Act  of  1940 
(15  U.S.C.  80b-9(b)). 
***** 

Dated:  May  3. 1994. 

By  the  Commission. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-11028  Filed  5-6-94;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  4  and  123 

[T.D.  94-44] 
RIN  1515-AB41 

Small  Vessel  Reporting  of  Arrival  in 
Miami  District 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 

action:  Final  rule. 

SUMMARY:  This  document  removes  a 
section  of  the  Customs  Regulations 
which  sets  forth  special  requirements 
for  the  report  of  arrival  by  operators  of 
small  vessels  whose  intended 
destination  is  at  a  point  within  the 
Miami,  Florida,  Customs  District.  As  a 
result  of  this  change,  such  small  vessels 
will  be  subject  to  Uie  reporting 
requirements  applicable  to  vessels  in 
general  as  prescribed  by  statute  and 
elsewhere  in  the  Customs  Regulations. 
The  change  will  confer  a  benefit  on  the 
public  by  doing  away  with  procedural 
requirements  which  have  proven  to  be 
cumbersome  and  inconvenient. 
EFFECTIVE  DATE:  May  9.  1994. 
'  FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Bums.  Office  of  Inspection  and  Control 
(202-927-0381). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  16. 1988.  T.D.  88-71 
was  published  in  the  Federal  Register 
(53  FR  46081)  to  adopt,  as  a  final  rule, 
interim  amendments  to  Part  4  of  the 
Customs  Regulations  (19  CFR  part  4) 
which  included,  inter  alia,  the  addition 
of  a  new  §  4.2a  (19  CFR  4.2a)  setting 
forth  special  requirements  for  the  report 
of  arrival  by  operators  of  small  vessels 
whose  intended  destination  is  at  a  point 
within  the  Miami.  Florida.  Customs 
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District.  Section  4.2a  was  adopted  as 
part  of  Customs  continuing  efforts  to 
prevent  smuggling,  or  other 
introduction  contrary  to  law,  of 
controlled  substances  and  other 
merchandise  and  to  enforce  the 
currency  reporting  laws. 

Under  §  4.2a,  an  operator  of  a  small 
vessel  (defined  as  any  vessel  of  less  than 
5  net  tons,  or  any  private  pleasure  vessel 
regardless  of  displacement)  arriving 
from  a  foreign  port  or  place,  as  defined 
Uierein,  with  an  intended  destination  at 
a  pioint  within  the  limits  of  the  Miami 
Customs  District  must  immediately 
report  the  arrival,  by  use  of  a  special 
clearly  marked  Customs  telephone 

[)rovided  for  that  purpose  at  that 
ocation  designated  by  Customs  which 

is  nearest  to  the  vessel  destination 
point,  before  proceeding  to  that 
destination  point;  the  background 
portion  of  T.D.  88-71  listed  24  small 
vessel  reporting  stations  designated  by 
Customs  but  further  stated  that  the 
District  Director  of  Customs  in  Miami 
would  retain  authority  to  change  the 
reporting  locations.  Section  4.2a  also 
specifies  the  civil  and  criminal  penalties 
that  may  be  applied  to  the  master  or 
person  in  charge  of  a  vessel  who  fails  to 
report  arrival  as  required  under  that 
section. 

Experience  with  the  operation  of 
§  4.2a  since  publication  of  T.D.  88-71 
has  demonstrated  that  the  reporting 
procedures  set  forth  in  the  regulation 
are  unnecessarily  cumbersome  and 
otherwise  inconvenient  for  the  general 
public.  In  this  regard.  Customs  notes  the 
following  specific  problems  with  the 
§  4.2a  reporting  requirements:  (1)  The 
number  of  private  vessel  arrivals  in  the 
Miami  District  exceeds  the  abihty  of  the 
telephone  reporting  system  to 
accommodate  the  calls  in  a  timely 
manner,  with  the  result  that  vessel 
operators  sometimes  must  wait  for  more 
than  an  hour  before  getting  through  to 
the  Customs  office;  and  (2)  private 
marinas,  which  constitute  the  majority 
of  the  designated  reporting  stations, 
have  experienced  economic  hardship, 
particularly  on  busy  weekends,  because 
vessels  trying  to  report  occupy  dock 
space  to  the  exclusion  of  other  private 
vessels  wishing  to  do  business  at  the 
marina.  Customs  believes  that  these 
problems  are  sufficiently  significant  as 
to  warrant  removal  of  §  4.2a. 

Customs  notes  that  removal  of  §  4.2a, 
which  is  primarily  procedural  in  effect, 
will  not  have  any  substantive  effect  on 
the  basic  vessel  reporting  requirement 
and  the  enforcement  thereof  by 
Customs.  In  this  regard  it  is  noted  that 
on  December  21, 1993,  Customs 
published  in  the  Federal  Register  (58 
FR  67312)  T.D.  93-96  settiag  forth,  as  a 


final  rule  effective  on  the  date  of 
publication,  amendments  to  the 
Customs  Regulations  concerning 
reporting  requirements  for  vessels, 
vehicles  and  individuals.  Included  in 
T.D.  93-96  were:  (1)  A  revised  §4. 2(a) 
which  provides,  inter  alia,  that,  upon 
arrival  of  any  vessel  from  a  foreign  port 
or  place,  the  master  of  the  vessel  shall 
immediately  report  that  arrival  to  the 
nearest  Customs  facility  or  other 
location  designated  by  the  district 
director;  (2)  transfarral  of  the  definition 
of  "foreign  port  or  place"  from  §  4.2a  to 
a  new  §  4.2(b);  and  (3)  a  new  §  4.3a 
setting  forth  a  genera!  recitation  of  the 
penalties  for  violation  of  vessel 
reporting  and  entry  requirements. 
Accordingly,  while  removal  of  §4. 2a 
will  eliminate  the  burden  on  the  public 
occasioned  by  the  special  reporting 
procedures  contained  in  that  regulatory 
provision,  the  basic  legal 
responsibilities  of  operators  of  small 
vessels  will  remain  unchanged:  Under 
§  4.2(a)  they  vdll  still  have  to 
immediately  report  to  Customs  upon 
arrival  from  a  foreign  port  or  place,  and 
they  will  remain  liable  for  civil  and 
criminal  penalties  for  a  failure  to  do  so 
as  outlined  in  §4.3a. 

In  addition  to  the  removal  of  §  4.2a, 
this  document  contains  consequential 
cross-re 'ercnce  amendments  to  §  4.2(a) 
and  to  §  123.1(c)  which  was  also  revised 
by  T.D.  93-96  as  discussed  above. 

Inapplicability  of  Notice  and  Delayed 
Effective  Date  Requirements 

Because  these  amendments  confer 
benefits  by  reducing  burdens  and 
relieving  restrictions  on  the  public, 
pursuant  to  5  U.S.C.  553(b)(B),  notice 
and  public  procedures  are  unnecessary, 
and  for  the  same  reasons,  pursuant  to  5 
U.S.C.  553(d)  (1)  and  (3),  a  delayed 
effective  date  is  not  required. 

Executive  Order  12866 

This  docvunent  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  Executive  Order 
12866. 

Regulatory  Flexibility  Act 

Since  this  document  is  not  subject  to 
the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553,  it  is  not 
subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

Drafting  Information 

The  principal  author  of  this  document 
was  Francis  W.  Foote,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 


List  of  Subjects 

19CFnPart4 

Customs  duties  and  inspection. 
Harbors,  Imports,  Maritime  carriers. 
Merchandise,  Reporting  and 
recordkeeping  requirements.  Vessels, 
Yachts. 

19  CFR  Part  123 

Canada,  Customs  duties  and 
inspection.  Imports,  International 
boundaries,  Mexico,  Reporting  and 
recordkeeping  requirements.  Vessels. 

Amendments  to  the  Regulations 

For  the  reasons  stated  above,  parts  4 
and  123,  Customs  Regulations  (19  CFR 
parts  4  and  123)  are  amended  as  set 
forth  below. 

PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  general  authority  citation  for 
part  4  and  the  specific  authority  citation 
for  §  4.2  are  revised  to  read  as  follows; 

Authority:  5  U.S.C.  301:  19  U.S.C  66, 
1431.  1433,  1434,  1624;  46  U.S.C.  App.  3,  91; 

*  •  •  •  # 

Section  42  also  issued  under  19 
use.  1441,  1486; 


§4.2    [Amended] 

2.  In  §4.2,  paragraph  (a)  is  amended 
by  removing  from  the  second  sentence 
the  words  "prescribed  in  §4.23  of  this 
part,  or  as". 

§  4.2a    [Removed] 

3.  Section  4.2a  is  removed. 

PART  123— CUSTOMS  RELATIONS 
WITH  CANADA  AND  MEXICO 

1.  The  general  authority  citation  for 
part  123  is  revised,  and  the  specific 
authority  citation  for  §  123.1  continues 
to  read  as  follows: 

Authority:  19  U.S.C.  66.  1202  (General 
Note  17,  Harmonized  Tariff  Schedule  of  the 
United  States),  1431.  1433,  1624; 

Section  123.1  also  issued  under  19 
use.  1459. 


§123.1    [Amended] 

2.  In  §  123.1,  paragraph  (c)  is 
amended  by  removing  the  words  "see 
§§  4.2  and  4.2a"  and  adding,  in  their 
place,  the  words  "see  §  4.2". 
Michael  H.  Lam), 
Acting  Commissioner  of  Customs. 

Approved:  April  15. 1994. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  94-11004  Filed  5-6-94;  8  45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CPRPart52 

(OM-1 1-2-6106;  OH-12-2-6107;  FRL-4881- 
3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  is  giving  partial  approval, 
partial  disapproval,  and  partial  limited 
approval/limited  disapproval  to 
specified  portions  of  the  requested 
rc\'isions  to  the  Ohio's  ozone  State 
Implementation  Plan  (SIP).  The 
requested  revisions  consist  of 
amendments  to  the  Ohio  Volatile 
Organic  Compound  (VOC)  Rules.  The 
revisions  were  submitted  by  the  State  of 
Ohio  on  June  9, 1988.  and  August  24, 
1990,  to  satisfy  part  D  requirements  of 
the  Clean  Air  Act  as  amended  in  1990 
(CAA).  The  USEPA  has  evaluated  each 
revised  rule  and  finds  that  a  number  of 
the  regulations  are  fully  approvable,  and 
a  number  are  not  approvable,  and  is 
partially  approving  and  partially 
disapproving  these  portions 
accordingly.  The  remainder  of  the 
regulations,  while  deficient  in  some 
respects,  would  nevertheless  strengthen 
the  existing  SIP  if  federally  approved. 
Therefore,  the  USEPA  is  giving  limited 
approval  to  these  remaining  regulations 
in  order  to  strengthen  the  SIP. 
Concurrently,  the  USEPA  is  giving 
limited  disapproval  to  these  rules 
because  they  still  contain  deficiencies 
that  were  required  to  be  corrected  by 
section  182(a)(2)(A)  and,  as  a  resuU.  do 
not  fully  meet  the  part  D  requirements 
of  the  CAA. 

EFFECTIVE  DATE:  This  final  rule  becomes 
effective  June  8, 1994. 
ADDRESSES:  Copies  of  the  SIP  revision 
request,  public  comments  on  the 
rulemaking,  and  other  materials  relating 
to  this  rulemaking  are  available  for 
inspection  at  the  following  address:  (It 
is  recommended  that  you  telephone 
Bonnie  Bush  at  (312)  353-6684.  before 
visiting  the  Region  V  Office.) 

U.S.  Environmental  Protection 
Agency,  Region  V,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

A  copy  of  this  rexision  request  to  the 
Ohio  ozone  SIP  is  also  available  for 
inspection  at  the  following  address: 

Office  of  Air  and  Radiation  (OAR), 
Docket  and  Information  Center,  (Air 


Docket  6102),  room  M1500,  United 
States  Epvironmental  Protection 
Agency,  401  M  Street.  SW..  Washington. 
DC  20460,  (202)  260-7548. 
FOR  FURTHER  tNFORI^TtON  CONTACT: 
Bonnie  Bush.  Air  Enforcement  Branch. 
Regulation  Development  Section  (AE- 
17J).  U.S.  Environmental  Protection 
Agency.  Region  V,  Chicago,  Illinois 
60604,(312)353-6684. 
SUPPLEMENTARY  INFORMATION: 

I.  Sununary  of  State  Submittal 

On  June  9, 1988,  the  Ohio 
Environmental  Protection  Agency 
(OEPA)  submitted  volatile  organic 
compound  (VOC)  regulations  governing 
11  sources  not  covered  by  United  States 
Environmental  Protection  Agency 
(USEPA)  Control  Technique  Guidelines 
(CTG)  and  the  associated  technical 
support  for  these  regulations.  On  August 
24.  1990,  the  OEPA  submitted  further 
revisions  to  the  ozone  portion  of  the 
Ohio  State  Implementation  Plan  (SIP), 
specifically,  revisions  to  Ohio 
Administrative  Code  (OAC)  Chapter 
3745-21.  "Carbon  Monoxide, 
Photochemically  Reactive  Materials. 
Hydrocarbons,  and  Related  Materials 
Standards,"  including  amendments  to 
the  following  rules:  OAC  3745-21-01, 
Definitions;  OAC  3745-21-04, 
Attainment  Dates  and  Compliance  Time 
Schedules;  OAC  3745-21-09,  Control  of 
Emissions  of  Volatile  Organic 
Compounds  from  Stationary  Sources; 
OAC  3745-21-10,  Compliance  Test 
Methods  and  Procedures;  and  OAC 
3745-21-11.  Reasonably  Available 
Control  Technology  Studies  for  Ozone. 
On  July  23. 1991.  the  OEPA  sent  a  letter 
to  Region  V  withdrawing  OAC  3745- 
21-11  from  the  August  1990  SIP 
revision  request.  The  USEPA  evaluated 
the  remaining  revision  requests  from 
both  the  June  1988  and  August  1990 
submittals  as  the  OEPA*s  effort  to 
address  the  reasonably  available  control 
technology  (RACT)  "Fixup" 
requirements  under  section  182(a)(2)(A) 
of  the  Clean  Air  Act  as  amended  in  1990 
(CAA). 

On  September  23. 1993.  the  USEPA 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  (58 
FR  49458),  proposing  partial  approval, 
partial  disapproval,  and  partial  limited 
approval/limited  disapproval  of  the 
submittals.  Public  comments  on  this 
proposal  were  accepted  through  October 
25, 1993.  Three  comments  were 
received,  from:  (1)  Navistar 
International  Transportation 
Corporation,  commenting  on  the 
USEPA's  proposed  action  on  OAC 
3745-21-09(U);  (2)  Porter,  Wright, 
Morris  &  Arthur,  attorneys  for  Armco 


Steel  Company,  commenting  on  the 
USEPA's  proposed  action  on  OAC 
3745-21-09(00);  and  (3)  International 
Paper,  commenting  on  the  USEPA's 
proposed  action  on  OAC  3745-21- 
09(11). 

II.  Public  Conunent/USEPA  Response 

The  following  evaluation  summarizes 
each  comment  received,  along  with  a 
summary  of  the  USEPA's  proposed 
action  on  the  portion  of  the  requested 
revisions  that  received  the  comment, 
and  the  USEPA's  response  to  the 
comment.  A  more  detailed  discussion  of 
the  State  submittal  and  the  rationale  for 
the  USEPA's  proposed  actions  based  on 
the  CAA  and  cited  references,  appears 
in  USEPA  technical  support  documents 
(TSD's)  dated  October  19. 1988.  and 
March  3. 1993. 

A.  Navistar  International 
Transportation  Corporation 

Navistar  commented  on  the  USEPA's 
proposed  action  on  OAC  3745-21- 
09(U).  Ohio's  regulation  for  surface 
coating  of  miscellaneous  metal  parts 
and  products. 

1.  Proposed  Action 

The  USEPA  proposed  disapproval  of 
Rule  -09{U)  because  of  a  number  of 
deficiencies  involving  inconsistency 
with  RACT  as  defined  by  the  USEPA. 
lack  of  enforceability,  and  violation  of 
the  General  Savings  Clause  of  the  Clean 
Air  Act.  The  inconsistencies  with  RACT 
include  an  unjustified  emission  limit 
which  is  less  stringent  than  RACT,  an 
unjustified  emission  limit  which  is  a 
relaxation  from  the  approved  ozone  SIP, 
an  inappropriate,  unsupported 
applicability  cutoff,  and  an 
inappropriate  use  of  a  five  percent 
equivalency  demonstration.  The 
unsupported  applicability  cutoff 
requested  in  the  revision  is  10  gallons 
or  less  of  coating  applied  per  day.  The 
USEPA  has  defined  the  RACT  cutoff  as 
15  lbs  or  less  VOC  emitted  per  day.  The 
enforceability  deficiencies  include  use 
of  vague  language  and  language 
allowing  director's  discretion  without 
requiring  USEPA  approval. 

2.  Comments  on  Proposed  Action  and 
USEPA  Response 

a.  Comment.  Navistar  supports  the 
rule's  applicability  cutoff  of  10  gallons 
or  less  of  coating  employed  per  day.  The 
USEPA's  RACT  applicability  cutoff  of 
15  lbs  VOC  emitted  or  less  per  day  is 
economically  unreasonable.  Navistar's 
Springfield  Assembly  Plant  in  Clark 
County  is  using  coatings  with  more  than 
3.5  lbs  VOC  per  gallon,  and  if  these 
lines  were  subject  to  the  requirements  of 
this  rule,  the  cost  of  control  would  range 
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from  $70,016  to  $115,093  per  ton  of 
VOC  removed.  Navistar  would  have  to 
apply  for  variances,  which  is  wasteful  of 
both  time  and  resources. 

b.  USEPA  Response.  The  cost  of 
control  quoted  in  the  comment  is  higher 
than  control  costs  usually  associated 
with  RACT,  but  the  comment  contains 
no  documentation  supporting  these 
control  cost  figures.  There  is  also  no 
documentation  submitted  with  this 
comment  that  demonstrates  the 
unavailability  of  complying  coatings  or 
that  this  facility  cannot  use  complying 
coatings  as  a  means  of  VOC  control. 
Most  importantly,  even  if  the 
commenter  had  submitted 
documentation  of  the  quoted  control 
costs,  this  would  apply  to  Navistar 
alone;  statewide  relaxation  of  this 
applicability  cutoff  based  on  one  facility 
would  be  imacceptable  and 
Insupportable.  If  Navistar  has 
documented  support  for  the  cost  control 
figures,  the  appropriate  step  for  the 
company  to  take  would  be  application 
for  a  site-specific  SIP  revision.  If 
Navistar  does  not, wish  to  apply  for  a 
SIP  revision,  the  use  of  complying 
coatings  is  an  acceptable  alternative 
method  of  compliance. 

B.  Porter.  Wright,  Morris  &■  Arthur 

Porter.  Wright.  Morris  &  Arthur 
commented  on  OAC  Rule  3745-21- 
09(00).  a  non-CTG  rule  for  the  Armco 
Steel  Company  in  Middletown,  Ohio. 

1 .  Proposed  Action 

The  USEPA  proposed  concurrent 
limited  approval  (based  on  the  SIP 
strengthening  effect  of  the  rule)  and 
limited  disapproval  of  Rule -09(00) 
(based  on  lack  of  enforceability  and 
inconsistency  with  RACT).  The  SIP 
strengthening  effect  of  the  rule  stems 
from  the  fact  that  this  rule  provides 
some  regulation  for  this  source  where 
no  federally  enforceable  regulation 
exists  now.  The  enforceability 
deficiency  stems  from  a  lack  of 
recordkeeping  requirements  for  the 
facility,  and  the  rule  contains  an 
unjustified  VOC  content  limit  for  a 
coating  operation  which  is  inconsistent 
with  RACT  reconmiendations.  The  rule 
also  lacks  consideration  of  all  non-CTG 
VOC  sources  at  the  plant,  and  rule 
development  for  VC)C  emissions  fitjm 
volatile  organic  Uquid  (VOL)  storage 
tanks  has  been  omitted. 

2.  Comments  on  Proposed  Action  and 
USEPA  Response 

a.  Comment  1.  Armco  objects  to 
limited  approval  of  rules  submitted  in 
1988  and  1990.  The  emission  limit  of 
0.3  lb  VOC  per  gallon  of  rolling  oil 
excluding  water  in  Rule  -09(OO)(l)  is 


an  error.  Annco  perfected  an  appeal  of 
Ohio's  adoption  of  this  rule  to  the  Ohio 
Environmental  Board  of  Review.  Ohio 
subsequently  adopted  a  new  limit  for 
rolling  oil.  which  is  contained  in  the 
OEPA's  June  7, 1993.  submittal  to  the 
USEPA.  The  USEPA  should  address 
only  the  new  limit. 

b.  USEPA  Response.  The  USEPA  has 
had  discussions  wi\h  the  OEPA  about 
the  emission  limit  for  rolling  oil  and 
understands  that  the  0.3  lb  VOC  per 
gallon  hmit  was  issued  in  error.  The 
USEPA  acknowledges  that  this  error  has 
been  addressed  in  Ohio's  VOC  rules 
submittal  of  June  7,  1993;  nonetheless, 
under  section  llO(k)  of  the  CAA.  the 
USEPA  is  required  to  take  action  on  the 
June  1988  and  August  1990  submittals. 
The  USEPA  agrees  that  it  is 
inappropriate  to  approve  into  the  SIP  a 
limit  which  is  unreasonable  and  in 
error.  The  USEPA  also  beUeves  that  the 
SIP  strengthening  effect  of  the 
remainder  of  this  rule  is  relatively 
insignificant.  Therefore,  the  USEPA  is 
disapproving  Rule  -09(00).  rather  than 
granting  limited  approval/limited 
disapproval.  The  VOC  rules  package 
submitted  on  June  7, 1993.  including  a 
revised  rule  for  Armco  Steel,  is  under 
review,  and  will  be  addressed  in  a 
subsequent  separate  rulemaking  action. 

c.  Comment  2.  The  recordkeeping 
inadequacies  cited  in  the  proposed 
action  have  been  corrected  with  Ohio's 
June  7.  1993.  submittal. 

d.  USEPA  Response.  This  rulemaking 
action  addresses  only  the  June  1988  and 
August  1990  submittals,  which  lack  the 
necessary  recordkeeping  and  reporting 
requirements  for  Armco  Steel.  Under 
section  110(k)  of  the  C^A.  the  USEPA 
is  required  to  take  action  on  the  June 
1988  and  August  1990  submittals.  The 
VOC  rule  package  submitted  on  June  7. 
1993.  including  a  revised  rule  for  Armco 
Steel,  is  under  review,  and  will  be 
addressed  in  a  subsequent  separate 
rulemaking  action. 

e.  Comment  3.  Armco  believes  that 
the  emission  limit  for  anti-galling 
material  of  6.4  lb  VOC  per  gallon,  cited 
as  deficient  in  the  March  3. 1993, 
USEPA  TSD  supporting  the  proposed 
action,  constitutes  RACT  as  of  the  time 
of  Ohio's  most  recent  rulemaking  action. 
Armco  is  converting  to  a  much  lower 
VOC  material,  and  fiiis  could  form  the 
basis  for  a  lower  VOC  limit,  which 
should  resolve  any  continuing  concern 
with  this  particular  rule. 

/.  USEPA  Response.  As  discussed  in 
the  notice  of  proposed  rulemaking,  the 
State  did  not  submit  any  demonstration 
that  a  lower  VOC  content  material  was 
not  available.  The  comment  also  lacks  a 
demonstration  that  a  lower  VOC  content 
material  was  imavailable  at  the  time  the 


rule  was  developed.  However,  the 
comment  states  that  such  a  material  is 
available  now;  therefore,  the  6.4  lbs 
VOC  per  gallon  emission  limit  clearly 
does  not  constitute  RACT  for  this 
source.  As  discussed  above  in  the 
responses  to  Comments  1  and  2,  this 
rulemaking  action  addresses  the  June 
1988  and  August  1990  submittals  only. 
The  most  recent  rule  revision  is  under 
review,  and  will  be  addressed  in  a 
subsequent  separate  rulemaking. 

g.  Comment  4.  The  USEPA's  position 
that  VOL  storage  tank  emissions  must  bo 
addressed  is  inconsistent  with  a  January 
16, 1992.  letter  fix)m  the  USEPA  to  the 
OEPA  which  states  that  rule 
development  is  unnecessary. 

h.  USEPA  Response.  The  January  16, 
1992,  letter  states.  "•••  Ohio  is  not 
required  to  develop  a  rule  for  this 
category  at  this  time."  Any  major  source 
not  covered  by  a  CTG  is  subject  to  non- 
CTG  RACT,  as  required  by  sections 
172(c).  182(a)(2)(A),  and  182(b)(2)  of  the 
CAA.  The  USEPA's  March  1993  TSD 
and  the  notice  of  proposed  rulemaking 
indicate  that  the  State  is  required  to 
develop  a  rule  for  VOL  storage. 
However,  lack  of  such  rule  development 
was  not  cited  as  the  sole  deficiency  for 
Rule  3745-21-09(00)  and  was  not  the 
basis  for  disapproval.  The  appropriate 
action  on  Rule  -09(00)  remains 
disapproval  based  on  lack  of 
recordkeeping  requirements  and  a  VOC 
content  limit  which  is  inconsistent  with 
RACT  (see  USEPA  Responses  to 
Comments  1.  2.  and  3). 

C.  Internationa]  Paper 

International  Paper  commented  on 
OAC  Rule  3745-21-09(n).  a  non-CTG 
rule  for  the  International  Paper 
Company  facihty  in  Springdale.  Ohio. 

1.  Proposed  Action 

The  USEPA  proposed  concurrent 
limited  approval/limited  disapproval  of 
this  rule.  The  SIP  strengthening  effect  of 
the  rule  stems  from  the  fact  that  this 
rule  provides  some  regulation  for  this 
source  where  no  federally  enforceable 
regulation  exists  now.  The  proposal  of 
limited  disapproval  is  based  on 
deficiencies  which  include  lack  of 
enforceability  due  to  the  absence  of 
recordkeeping  requirements  for  the 
facility  and  a  VOC  content  limit  for 
fountain  solution  which  is  inconsistent 
with  RACT.  The  State  submittal 
contains  no  demonstration  that  a  lower 
VOC  content  material  is  unavailable. 

2.  Comments  on  Proposed  Action  and 
USEPA  Response 

a.  Comment.  International  Paper 
supports  the  OEPA's  position  as  set 
forth  in  the  June  7. 1993.  submittal.  The 
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June  1983  and  August  1990  version  of 
International  Paper's  rule  "specified 
limitations  which  were  erroneously 
developed  and  derived,  and  which  have 
been  corrected  in  subsequent 
rulemakings."  The  USEPA  should  act 
only  on  the  June  7. 1993.  package.  . 
b.  USEPA  Response.  International 
Paper  did  not  specify  which  limitations 
they  believe  are  in  error,  nor  did  they 
include  in  the  comments  any 
information  substantiating  the  error. 
International  Paper  had  opportunity  to 
comment  on  this  rule  prior  to  its 
adoption  by  the  State  during  Ohio's 
public  comment  period.  However,  the 
record  of  comments  submitted  into  the 
Public  Hoaring  Record  included  in 
Ohio's  June  1988  submittal  contains  no 
comments  from  International  Paper. 
Under  section  1 10(k)  of  the  CAA.  the 
USEPA  is  required  to  take  action  en  the 
June  1988  and  August  1990  submittals. 
The  VOC  rule  package  submitted  on 
June  7, 1993,  including  a  revised  rule 
for  International  Paper,  is  under  review, 
and  wil.  be  addressed  in  a  subsequent 
separate  rulemaking  action. 

III.  Ruletiaking  Action 

The  cor.iments  were  found  to  warrant 
one  changs  from  proposed  to  final 
action  on  this  SIP  revision  request.  The 
USEPA  ha:;  reconsidered  its  position  on 
OAC  Rule  3745-21-09(00):  rather  than 
giving  concurrent  Umited  approval/ 
limited  disiipproval,  the  USEPA  is 
disapprovir  g  Rule  -09(00). 

In  summtjy,  the  USEPA  is 
disapproving  the  following  rules:  OAC 
3745-21-01  P)(6),  (D)(8);  OAC  3745- 
21-09  (I).  (L).  (N).  (O),  (Q).  (R),  (U).  (W), 
(Z).  (DD),  (!•£).  (OO);  OAC  3745-21-10 
(A),  (C),  (E).  (O).  The  USEPA  is  giving 
concurrent  limited  approval/limited 
disapproval  to  the  following  rules:  OAC 
3745-21-01  (D)(45);  OAC  3745-21-09 
(A),  (B),  (C)  through  (H),  0).  (K),  (S).  (T), 
(X),  (Y).  (FF)  through  (NN),  (PP);  OAC 
3745-21-10  (B).  The  USEPA  is 
approving  the  follovdng  rules:  OAC 
3745-21-01  (A).  (B),  (C),  remainder  of 
(D),  (E)  through  (S);  OAC  3745-21-04 
(A).  (B),  (C);  OAC  3745-21-09  (M),  (P), 
(V),  (BB).  (CC);  OAC  3745-21-10  (D). 
(F),  (G),  (I)  through  (N),  (P). 

Under  section  179(a)(2),  if  the 
Administrator  disapproves  a  required 
submission  imder  section  llO(k)  for  an 
area  designated  nonattainment,  based 
on  the  submission's  failure  to  meet  one 
or  more  of  the  elements  required  by  the 
Act,  one  of  the  sanctions  set  forth  in 
section  179(b)  will  apply,  as  selected  by 
the  Administrator,  unless  the  deficiency 
has  been  corrected  within  18  months  of 
such  disapproval.  Section  179(b) 
provides  for  two  types  of  sanctions: 
highway  funding  and  offsets.  The  13 


month  period  referred  to  in  section 
179(a)  will  begin  to  run  for  those 
provisions  that  the  USEPA  is 
disapproving  (in  full  or  in  a  limited 
manner)  as  of  the  date  the  USEPA 
publishes  this  final  action.  Moreover, 
this  disapproval  triggers  the  Federal 
Implementation  Plan  (FIP)  requirement 
under  section  110(c).  The  sanctions  and 
FIP  clocks  are  not  started  for  Wood  and 
Medina  Coimties  by  this  final  action 
because  the  State  was  not  required  to 
submit  RACT  fix-up  rules  for  these 
areas. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  The 
USEPA  shall  consider  each  request  for 
revision  to  the  SIP  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
Under  Executive  Order  12866,  58  FR 
51735  (October  4, 1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore, 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order.  OMB  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  the  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  the  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 


simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  tlie  economic 
reasonableness  of  State  action.  The  CAA 
forbids  the  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Unign  Electric  Co.  v.  EPA.  427  U.S.  246. 
256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

The  USEPA's  disspproval  of  the  State 
request  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  does  net 
affect  any  existing  requirements 
applicable  to  small  entities.  Any  pre- 
existing Federal  requirements  remain  in 
place  after  this  disapproval.  Federal 
disapproval  of  the  Sate  submittal  does 
not  affect  its  State-eaforceability. 
Moreover,  the  USEPA's  disapproval  of 
the  submittal  does  not  impose  any  new 
Federal  requirements  Therefore,  the 
USEPA  certifies  that  this  disapproval 
action  does  not  have  e  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  docs  not  remove 
existing  requirements  nor  does  it 
impose  any  new  Federal  requirements. 

The  Agency  has  reviewed  this  rf?quest 
for  revision  of  the  federally-approved 
State  Implementation  Plan  for 
conformance  with  the  provisions  of  the 
1990  Amendments  enacted  on 
November  15, 1990.  The  Agency  has 
determined  that  the  approved  portions 
of  this  action  conform  with  those 
requirements  irrespective  of  the  fact  that 
the  submittal  preceded  the  date  of 
enactment.  The  Agency  has  determined 
that  other  portions  of  this  action  do  not 
conform  with  the  statute  as  amended 
and  must  be  disapproved.  The  Agency 
has  examined  the  issue  of  whether  this 
action  should  be  reviewed  only  under 
the  provisions  of  the  law  as  it  existed  on 
the  date  of  submittal  to  the  Agency  (i.e., 
prior  to  November  15, 1990)  and  has 
determined  that  the  Agency  must  apply 
the  new  law  to  this  revision. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  8, 1994. 
Fihng  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  Judicial  review  nor  does  it 
extend  the  time  within  whicu  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  net 
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be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference.  Ozone. 
Reporting  and  record  keeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Ohio  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1. 1982. 

Dated:  April  22.  1994. 
Valdas  V.  Adamkus. 

Regional  Administrator. 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authorit):  42  U.S.C.  7401-7671q. 

Subpart  KK— Ohio 

2.  Section  52.1870  is  amended  by 
adding  paragraph  (c)(96)  to  read  as 
follows: 

§  52.1870    Identification  of  plan. 

•        •        •        •        • 

(c)  •  *  • 

(96)  On  June  9.  1988.  and  August  24. 
1990.  the  Ohio  Environmental 
Protection  Agency  (OEPA)  submitted 
revisions  to  the  State  Implementation 
Plan  for  ozone.  The  revisions  consist  of 
new  non-Control  Technique  Guideline 
volatile  organic  compound  (VOC)  rules 
and  corrections  to  existing  VOC  rules. 

(i)  Incorporation  by  reference. 

(A)  OEPA  Ohio  Administrative  Code 
(OAC)  Rule  3745-21-01.  Definitions. 
Paragraphs  (A).  (B).  (C).  (D)(1)  through 
(5).  (D)(7).  p)(9)  through  (62).  (E) 
through  (S);  effective  August  22.  1990. 

(B)  OEPA  OAC  Rule  3745-21-94. 
Attainment  Dates  and  CompUance  Time 
Schedules.  Paragraphs  (A).  (B).  (C); 
effective  August  22. 1990. 

(C)  OEPA  OAC  Rule  3745-21-C9. 
Control  of  Emissions  of  Volatile  Organic 
Compounds  from  Stationarv  Sources, 
Paragraphs  (A),  (B),  (C)  through  (H).  (J), 
(K).  (M),  (P).  (S),  (T).  (V).  (X).  (Y).  (BB), 
(CO.  (FF)  through  (NN).  (PP).  effective 
August  22. 1990. 

(D)  OEPA  OAC  Rule  3745-21-10. 
Compliance  Test  Methods  and 
Procedures.  Paragraphs  (B).  (D).  (F),  (G), 
(I)  through  (N),  (P);  effective  August  22, 
1990. 

|FR  Doc.  94-11072  Filed  5-6-94;  8:45  am) 
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40  CFR  Part  185 

[OPP-300238B;  FRL-4780-81 
RiN  2070-AB78 

Pesticides;  Stay  of  Effective  Date  for 
Order  Revoking  Food  Additive 
Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  Stay  of  effective  date. 

SUMMARY:  EPA  is  staying  the  effective 
date  of  a  final  rule  revoking  the  food 
additive  regulation  for  dicofol  (1,1- 
fc/s(p-chlorophenyll-2,2.2- 
trichloroethanol)  in  or  on  dried  tea, 
which  was  published  in  the  Federal 
Register  of  March  9, 1994.  EPA  received 
petitions  to  stay  the  May  9, 1994 
effective  date  for  the  stated  final  rule.  As 
allowed  in  the  March  9. 1994  final  rule, 
EPA  is  staying  the  effective  date 
indefinitely  in  order  to  re\'iew  the 
petition  and  determine  whether  to  grant 
the  petition  for  a  stay  and  if  so,  for  what 
length  of  time.  EPA  is  allowing  15  days 
for  public  comment  on  the  petition 
requesting  a  stay  of  the  effective  date, 
which  is  available  in  the  OPP  public 
docket  and  is  summarized  in  this 
document.  Any  decision  associated  with 
this  action  will  be  published  in  the 
Federal  Register. 

DATES:  This  stay  is  effective  May  9. 
1994.  Any  affected  person  may  submit 
comments  on  the  stay  request 
simimarized  in  this  document  on  or 
before  May  24.  1994. 

ADDRESSES:  Comments,  identified  by  the 
document  control  number,  [OPP- 
300238BJ,  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Niloufar  Nazmi.  Special  Review  Branch 
(7508VV).  Special  Rcviev/  and 
Reregistration  Division.  Office  of 
Pesticide  Programs,  401  M  St..  SW.. 
Washington.  DC  20460.  Office  location 
and  telephone  number:  3rd  Floor. 
Westfield  Building,  2800  Cr>'9tal  Drive, 
Arhngton,  VA,  Telephone:  (703)  308- 
8208. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  9, 1994  (59 
FR  10993).  EPA  issued  a  final  rule 
revoking  the  food  additive  regulation  for 
dicofol  on  dried  tea  (hereinafter  referred 
to  as  the  "final  rule")  based  on  the 
determination  that  this  food  additive 
regulation  is  inconsistent  with  the 
Delaney  Clause  in  section  409  of  the 
Federal  Food.  Drug  and  Cosmetic  Act 
(FFDCA).  In  the  final  rule.  EPA  set  an 
expiration  date  of  May  9.  1994. 


Any  person  adversely  affected  was 
given  a  30-day  opportunity  to;  (1)  file 
written  objections  to  the  order.  (2)  file 
a  written  request  for  an  evidentiary 
hearing  on  the  objection,  and  (3)  file  a 
petition  for  a  stay  of  the  effective  date. 
EPA  stated  that  if  any  petition  for  a  stay 
were  received,  the  Agency  would  stay 
the  May  9, 1994  effective  date  of  the 
final  rule  for  such  time  as  is  required  to 
review  and  make  a  determination  on  the 
stay  petition.  If  the  stay  petition  is 
denied,  the  final  rule  will  be  effective  30 
days  after  date  of  publication  of  the 
petition  denial  in  the  Federal  Register. 
Makhteshim-Agan  of  North  America. 
Inc.,  and  Rohm  and  Haas  Co.  (together 
"the  Dicofol  Task  Force")  filed  an 
objection  to  the  final  rule,  a  request  for 
an  evidentiar>'  hearing  on  the  factual 
issues  raised  in  the  objections,  and  a 
stay  of  the  final  rule  pending  final 
resolution  of  the  issues.  In  addition,  the 
National  Agricultural  Chemical 
Association  (NACA)  submitted  a 
separate  objection. 

Outlined  below  are  summaries  of  the 
petition  to  stay  the  effective  date  of  the 
March  9, 1994  final  rule  and  other 
objections  which  EPA  has  received.  Full 
copies  of  the  stay  requests  or  objections 
may  be  viewed  or  ordered  from  the  OPP 
Docket  under  the  document  control 
number.  OPP-300238B].  The  OPP 
Docket  is  located  in  Rm.  1128.  Crystal 
Mall  #2. 1921  Jefferson  Davis  Highway. 
Arlington.  VA.  telephone  (703)-305-' 
5805. 

The  basis  for  the  stay  petition  is  that 
the  Dicofol  Task  Force  will  allegedly 
suffer  irreparable  injury  if  a  stay  is  not 
granted.  They  contend  they  have 
satisfied  the  four  criteria  outlined  in  the 
final  rule  for  granting  a  stay. 

First,  according  to  the  Task  Force,  not 
only  will  there  be  impacts  from  the  loss 
of  dicofol  on  tea,  other  uses  of  dicofol 
will  suffer  because  products  containing 
dicofol  will  be  tarnished  by  being 
labeled  "carcinogenic." 

Second,  the  Task  Force  asserts  that 
their  case  is  not  frivolous  and  is  being 
pursued  in  good  faith  since  EPA's 
decision  to  revoke  the  food  additive 
regulation  for  dicofol  on  dried  tea  is 
insupportable  on  factual  and  legal 
grounds. 

They  cite  the  following  reasons.  The 
Task  Force  argues  that  EPA  has  failed  to 
apply  the  appropriate  standard  for 
determining  whether  dicofol  "induces 
cancer"  within  the  meaning  of  the 
Delaney  Clause  because  EPA  has  not 
followed  the  Food  and  Drug 
Administration's  rigorous  standard  in 
determining  whether  a  substance 
induces  cancer.  In  addition,  the  Task 
Force  asserts  that  a  proper  evaluation  of 
all  the  relevant  biological  and  statistical 


23800  Federal  Register  /  Vol.  59.  No.  88  /  Monday,  May  9.  1994  /  Rules  and  Regulations 


information  would  lead  to  the 
conclusion  that  the  weight-of-the- 
evidence  does  not  support  a  finding  that 
dicofol  induces  cancer  in  man  or 
animals.  The  Dicofol  Task  Force  further 
argues  that,  even  assuming  that  dicofol 
induces  cancer  in  animals,  the  food 
additive  regulation  "poses  essentially 
no  risk,  or  at  most  a  negligible  risk,"  to 
consumers  of  tea  beverages. 

Third,  the  Task  Force  contends  that 
the  growers  and  the  general  public  will 
suffer  irreparable  injury  from  the  impact 
resulting  from  this  revocation  and  the 
labeling  of  dicofol  as  a  pesticide  that 
"induces  cancer."  They  argue  that  since 
there  are  not  many  alternative  pesticides 
available,  the  revocation  will  result  in 
the  use  of  less  effective, 
environmentally  unsafe,  and  more 
costly  products. 

Finally,  the  Task  Force  argues  that 
because  EPA  has  stated  in  public 
notices  that  the  use  of  dicofol  poses  no 
more  that  a  negligible  risk,  a  delay 
resulting  from  a  stay  is  not  outweighed 
by  any  public  health  or  other  public 
interest. 

NACA's  objections  state  that  NACA 
and  its  members,  which  include  the 
Task  Force,  are  adversely  affected  by 
EPA's  interpretation  of  the  Delaney 
Clause  because  EPA's  interpretation  is 
not  consistent  with  the  language  of 
FFDCA  or  with  the  current  state  of 
scientific  knowledge  of  carcinogenicity. 
Furthermore,  NACA  argues  that  it  is 
affected  by  other  procedural 
deficiencies  in  the  adoption  of  the  Final 
Rule,  specifically,  EPA's  failure  to 
conduct  a  weight-of-the-evidencc 
evaluation  on  the  issue  of  whether 
dicofol  "induces  cancer"  in  animals 
based  on  tests  "which  are  appropriate 
for  the  evaluation  of  the  safety  of  food 
additives." 

NACA  also  requests  that  EPA 
withdraw  the  Final  Rule  and  provide  an 
adequate  opportunity  for  the  submission 
of  comments,  and  conduct  a  proper 
weight  of  the  evidence  evaluation  to 
determine  whether  dicofol  triggers  the 
"induce  cancer"  standard  of  the 
Delaney  Clause.  NACA  urges  the  EPA  to 
apply  a  standard  to  determining  when  a 
pesticide  is  found  to  "induce  cancer 
that  is  in  accord  with  current  data 
evaluation  standards,  current  scientific 
knowledge  of  carcinogenicity,  and  FDA 
precedent." 

Any  comments  regarding  the  requests 
for  stay  of  the  May  9, 1994  effective  date 
for  the  food  additive  regulation  for 
dicofol  on  dried  tea,  identified  by  the 
document  control  number  OPP- 
300238B,  may  be  forwarded  within  15 
days  of  publication  of  this  Federal 
Register  to  the  Hearing  Clerk  at  the 
address  marked  in  the  section 


"Addresses"  section  above  in  this 
document." 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Food 
additives.  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements. 

Authority:  21  U.S.C.  346a  and  348. 

Dated:  May  4, 1994. 

Victor  J.  Kimm, 

ActingAssistant  Administrator  for 
Prevention.  Pesticides,  and  Toxic  Substancfs. 

PART  185— [AMENDEDl 

Therefore,  the  effective  date  of  May  9, 
1994,  of  the  final  rule  published  at  page 
10993  in  the  Federal  Register  of  March 
9, 1994,  removing  §  185.410  Bis(p- 
chlorophenyl)-2.2.2-trichloroethanoIis 
stayed  indefinitely. 

IFR  Doc.  94-11232  Filed  5-5-94.  3:41  pm) 
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NATIONAL  AERONAirriCS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1804, 1042,  and  1852 
[NFS  Case  933705] 

NASA  FAR  Supplement;  Contractor 
Cost  Reporting 

agency:  Office  of  Procurement, 

Procurement  Policy  Division,  National 

Aeronautics  and  Space  Administration 

(NASA). 

ACTION:  Interim  rule. 

summary:  Until  now,  the  NFS  has  had 
only  a  prescription  for  use  of  the  cost 
reporting  (NASA  Form  533  series) 
clauses,  with  no  policy  guidance.  Also, 
the  prescriptions'  dollar  thresholds  for 
use  of  the  clauses  are  stated  only  by 
reference  to  a  NASA  Management 
Instruction  (NMI),  thus  requiring  the 
reader  to  find  and  use  the  NMI  in  order 
to  determine  when  the  clauses  are 
required.  This  change  provides  the 
thresholds  and  adds  some  guidance 
regarding  the  contracting  officer's 
duties,  allowable  changes,  and  deviation 
approval  authority.  There  is  also  some 
minor  clarification  in  the  wording  of  the 
clauses,  and  the  coverage  is  relocated  to 
a  more  appropriate  subpart. 
DATES:  This  interim  rule  is  effective  May 
9, 1994.  NASA  will  accept  WTitten 
comments  until  July  8, 1994. 
ADDRESSES:  Comments  regarding  this 
rule  should  be  addressed  as  follows: 
National  Aeronautics  and  Space 


Administration,  Procurement  Polity 
Division  (Code  HP),  Washington,  DC 
20546.  Please  cite  HP  number  933705  in 
all  correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frances  Sullivan,  (202)  358-0438.  or 
William  T.  Childs,  (202)  358-0454. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  NASA  FAR  Supplement 

The  NASA  FAR  Supplement,  of 
which  this  rule  is  a  part,  is  available  in 
its  entirety  on  a  subscription  basis  from 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402.  telephone 
number  (202)  783-3238.  Cite  GPO 
Subscription  Stock  Number  933-003- 
00000-1.  It  is  not  distributed  to  the 
pubhc,  either  in  whole  or  in  part, 
directly  by  NASA. 

Background 

This  case  was  opened  based  on 
General  Accounting  Office  Report 
AFMD-93-3,  October  29, 1992.  NASA's 
Financial  Management  Operations, 
which  included  a  finding  that 
procurement  officials  did  not  always 
follow  agency  directives  to  include 
contractor  reporting  requirements  in 
solicitations  and  contracts. 

Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.. 
because  this  rule  does  not  significantly 
change  existing  policies  or  procedures. 
An  Initial  Regulatory  Flexibility 
Analysis  has,  therefore,  not  been 
performed.  Comments  from  small 
entities  concerning  the  affected  N.^SA 
FAR  Supplement  subparts  will  be 
considered  in  accordance  with  5  U.S.C. 
601.  Such  comments  must  be  submitted 
separately  and  cite  5  U.S.C.  601,  et  seq. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  NASA  FAR  Supplement  do  not 
impose  any  new  recordkeeping  or 
information  collection  requirements,  or 
new  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget 
(OMB)  under  44  U.S.C.  3501,  et  seq.  The 
information  collection  represented  by 
the  NASA  Forms  533  has  previously 
been  approved  imder  OMB  Control  No. 
2700-0003,  through  12/21/96. 
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List  uf  Subjects  in  48  CFR  Parts  1804, 
1842,  and  1852 

Government  procurement. 
Tom  Luedtke, 

Deputy  Associate  Administrator  for 
Prxxurement. 

Accordingly.  48  CFR  parts  1804,  1842. 
and  1852  are  amended  as  follows. 

1.  The  authority  citation  for  48  CFR 
parts  1804, 1842,  and  1852  continues  to 
read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1804— ADMINISTRATIVE 
MATTERS 

2.  Sections  1804.675  and  1804.675-1 
are  removed  and  reserved. 

PART  1842— CONTRACT 
ADMINISTRATION 

3.  Subpart  1842.72  is  added  to  read  as 
foDows: 
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Subpart  1842.72— NASA  Contractor 
Financial  Management  Reporting 
Sec. 

1842.7201  General. 

1842.7202  Contract  clauses. 

Subpart  1842.72— NASA  Contractor 
Financial  Management  Reporting 

1842.7201     General. 

(a)  Contracting  officer  responsibilities. 
(1)  Successful  cost  management  will 
only  result  from  a  team  approach  among 
the  procurement,  fmancial/resources 
management,  and  project  management 
communities.  Contracting  Officers 
should  play  a  primary  role  in  managing 
cost  performance.  They  must  ensure 
contracts  require  cost  reporting 
consistent  with  both  policy 
requirements  and  project  needs. 
Contracting  Officers  should  monitor 
contractor  cost  reports  on  a  regular  basis 
to  ensure  cost  data  reported  is  accurate 
and  timely.  Contracting  Officers  should 
independently  review  cost  report  data. 


Adverse  trends  or  discrepancies 
discovered  in  cost  reports  should  be 
pursued  through  discussions  with 
finsmcial  and  project  team  members. 

(2)  Whenever  cost  performance 
threatens  contract  performance. 
Contracting  Officers  shall  require 
corrective  action  plans  from  the 
contractors.  When  contracts  are 
modified  to  accommodate  contractor- 
responsible  cost  performance  problems, 
consideration  is  required  from  the 
contractor;  e.g..  reduced  fee  earning 
potential. 

(b)  Reporting  requirements.  (1) 
Reporting  utilizing  NASA  Contractor 
Financial  Management  Reports,  the 
N.^SA  Form  533  series,  is  required  (see 
NMI  9501.1,  NASA  Contractor  Financial 
Management  Reporting  System)  on  cost- 
type,  price  redetermination,  and  fixed- 
price  incentive  contracts  when  the 
following  dollar,  period  of  performance, 
and  scope  criteria  are  met: 


Cfiteria 


Contract  value/scope 


S500K  uptoSlM/all  

Si  .000,000  and  greater/all  

Si  ,000,000  and  greater/all  

$25.000,000  and  greater/supply  contracts 


Period  of  performance 


1  year  or  more  ... 
Less  than  1  year 
1  year  or  more  ... 
1  year  or  more  ... 


Report  format 


533M 


Required 
Required 
Required 
Required 


533Q 


Optional  . 
Optional  . 
Required 
Required 


533P 


Optional. 
Optional. 
Optional. 
Required. 


(|2)  Where  it  is  probable  that  a  contract 
will  ultimately  meet  the  criteria  through 
change  orders,  supplemental 
agreements,  etc..  the  reporting 
requirement  must  be  implemented  in 
the  contract  as  initially  awarded. 

(3)  Performance  analysis  reporting 
using  the  533F  format  is  mandatory  for 
supply  contracts  over  $25,000,000. 
Although  non-supply  contiacts  over 
$25,000,000  require  only  533M  and 
533Q  reporting.  Performance 
Measurement  System  reports  can  be  an 
effective  management  tool  and  should 
be  routinely  considered  as  a  possible 
requirement  for  non-supply  contracts 
over  $25,000,000. 

(c)  Substitution  of  contractor  reports. 
With  the  Contracting  Officer's  approval, 
the  contractor's  internal  automated 
printout  reports  may  be  substituted  for 
the  533  reporting  formats  only  if  the 
substitute  reports  contain  all  the  data 
elements  that  would  be  provided  by  the 
corresponding  533 's.  If  substitution  is 
made  for  the  533P  report,  schedule  data 
must  be  reported  as  of  same  date  and  in 
the  same  reporting  categories  as  the 
financial  data.  The  Contracting  Officer 
shall  coordinate  any  proposed  substitute 
with  the  installation  financial 
management  office. 


(d)  Contract  requirements.  (1)  The 
reporting  requirements,  including  a 
description  of  the  reporting  categories, 
shall  be  detailed  in  the  procurement 
request,  and  the  reports  shall  be 
required  by  inclusion  of  the  appr-^priate 
clause  or  clauses  prescribed  in 
•1842.7202.  The  contract  schedule  must 
also  indicate  the  addressees  and  number 
of  copies.  The  reporting  categories 
specified  shall  be  coordinated  with  the 
Installation  Financial  Management 
Office  to  ensure  that  data  required  for 
agency  cost  accounting  will  be  provided 
by  the  reports.  Reporting  due  dates  shall 
be  in  accordance  with  the  provisions  of 
NHB  9501.2,  Procedures  for  Contractor 
Reporting  of  Correlated  Cost  and 
Performance  Data.  No  changes  to  these 
submission  requirements  shall  be 
negotiated  except  in  imusual 
circumstances  and  no  due  dates  shall  be 
later  than  the  date  by  which  the 
Installation  Financial  Management 
Office  requires  the  reports  for  entering 
cost  data  in  the  accounting  system. 

(2)  The  contractor  shall  De  required  to 
submit  an  "Initial  Report,"  in  complete 
detail,  time-phased  for  the  expected  life 
of  the  contract,  within  10  days  after 
authorization  to  proceed  has  been 
granted,  unless  otherwise  specifi    '  by 
the  Contracting  Officer.  Regular 


monthly  and  quarterly  reporting  will 
begin  within  30  days  of  contract  award. 

(e)  Deviations.  Deviations  from  the 
financial  management  reporting 
provisions  of  the  clauses  prescribed 
herein  will  require  approval  in 
accordance  with  subpart  1801.4.  The 
Associate  Administrator  for 
Procurement  will  obtain  concurrences 
of  the  Director.  Financial  Management 
Division,  and  the  Associate 
Administrator  of  the  cognizant 
Headquarters  Program  Office. 

1842.7202    Contract  Clauses. 

(a)  The  clause  at  1852.242-73,  NASA 
Contractor  Financial  Management 
Reporting,  shall  be  used  when  any  of 
the  NASA  Form  533  series  of  reports  are 
required  from  the  contractor. 

fb)  The  clause  at  1852.242-74,  NASA 
Contractor  Financial  Management 
Reporting  (Performance  Analysis 
Report),  shall  be  used  in  conjunction 
with  the  clause  at  1852.242-73  when 
the  Monthly  Contractor  Financial 
Management  Performance  Analysis 
Report  (533P)  is  required  from  the 
contractor. 
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PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1852-204-71  and  1852.204-72    [Removed] 

3.  Sections  1852.204-71  and 
1852.204-72  are  removed. 

4.  Sections  1852.242-73  and 
1852.242-74  are  added  to  read  as 
follows: 

1852.242-73    NASA  Contractor  Financial 
Management  Reporting. 

As  prescribed  in  1842.7202(a),  insert 
the  following  clause  in  contracts  that 
require  submission  of  any  of  the  NASA 
Form  533  series  of  reports.  . 

N.\SA  Contractor  Financial  Management 
Reporting  (April  1994) 

(a)  The  Contractor  shali  submit  NASA 
Contractor  Financial  Management  Repcrts  on 
NASA  Forms  533  in  accordance  with  the 
instructions  in  Procedures  for  Contractor 
Reporting  of  Correlated  Cost  and 
Performar.  "  Data  (NHB  9501.2)  and  on  the 
reverse  side  of  the  forms,  as  supplemented  in 
the  Schedule  of  this  contract.  Th»  detailed 
rejxjrting  categories  to  be  used,  which  shall 
be  correlated  with  technical  and  schedule 
reporting,  shall  be  set  forth  in  the  contract 
Schedule.  Contractor  i.Tipiementation  of 
reporting  requirements  under  this  clause 
shall  include  NASA  approval  of  the 
definitions  of  the  content  of  each  reporting 
category  and  give  due  regard  to  the 
Contractor's  established  finemcial 
management  information  system. 

(b)  Lower  level  detail  used  by  the 
Contractor  for  its  own  management  purposes 
to  validate  information  reported  to  NASA 
shall  be  compatible  with  NASA 
requirements. 

(c)  Reports  shall  be  submitted  in  the 
number  of  copies,  at  the  tune,  and  in  the 
manner  set  forth  in  the  contract  Schedule  or 
as  designated  in  writing  by  the  Contracting 
Officer.  Upon  completion  and  acceptance  by 
NAS.A  of  all  contract  Schedule  line  items,  the 
Contracting  Officer  may  direct  the  Contractor 
to  submit  Form  533  reports  on  a  quarterly 
basis  only. 

(d)  The  Contractor  shall  require  first-tier 
subcontracts  that  meet  the  established 
reporting  criteria  set  forth  in  1842  7201(b)(1) 
to  repwrt  cost  data  using  the  NASA  Form  533 
refKirts.  Copies  of  subcontractor  Form  533 
reports  shall  be  submitted  along  with  the 
Contractor's  Form  533  reports  in  the  manner 
set  forth  in  the  contract  Schedule  or  as 
designated  in  writing  by  the  Contracting 
Officer. 

(e)  If  during  the  performance  of  this 
contract  NASA  requires  a  change  in  the 
information  or  reporting  requirements 
specified  in  the  Schedule,  or  as  provided  for 
in  paragraph  (a)  or  (c)  of  this  clause,  the 
Contracting  Officer  shall  effect  that  change  in 
accordance  with  the  Changes  clause  of  this 
contract. 


(End  of  clause) 

1852.242-74    NASA  Contractor  Financial 
Management  Reporting  (Perlormanca 
Analysis  Report). 

As  prescribed  in  1842.7202(b),  insert 
the  following  clause,  in  addition  to  the 
clause  at  1852.242-73,  in  contracts  that 
require  submission  of  NASA  Form 
533P. 

NASA  Contractor  Financial  Management 
Reporting  (Performance  Analysis  Report) 
(April  1994) 

Monthly  repwrting  of  contract  performance 
shall  be  accomplished  on  the  NASA  Monthly 
Contractor  Financial  Ma.nageraent 
Performance  Analysis  Report  (NASA  Form 
533P)  in  accordance  with  the  instructions  in 
Procedures  for  Contractor  Reporting  of 
Correlated  Cost  and  Performance  Data  (NHB 
9501.2)  and  on  the  reverse  side  of  the  form, 
as  supplemented  in  the  Schedule  of  this 
contract. 

(End  of  clause) 

(PR  Doc.  94-11017  Filed  5-6-94;  8.45  am) 
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48  CFR  Part  1843 
[NFS  Case  933704] 

NASA  FAR  Supplement;  Undetinltized 
Contract  Action 

AGENCY:  Office  of  Procurement. 

Procurement  Policy  Division,  National 

Aeronautics  and  Space  Administration 

(NASA). 

ACTION:  Interim  nile. 

SUMMARY:  NASA  contracting  activities 
are  instructed  that  contract 
modifications  and  task  orders  generally 
must  be  fully  negotiated  and  priced 
("definitized*")  prior  to  issuance.  If 
circiunstances  require  issuance  prior  to 
defmitization,  actions  with  an  estimated 
cost  over  $1,000,000  must  be  approved 
by  the  head  of  the  contracting  activity, 
except  that  for  actions  under  Space 
Station  contracts,  the  threshold  is 
$10,000,000  and  the  approving 
authority  is  the  Headquarters  official 
responsible  for  the  Space  Station 
program.  These  approval  levels  cannot 
be  delegated.  Undefinitized  actions 
should  be  issued  as  bilateral 
agreements,  should  contain  a  cost 
ceiling  or  not-to-exceed  price,  and 
should  be  definitized  within  180  days. 
Certain  exceptions  apply. 
DATES:  This  interim  rule  is  effective  May 
9.  1994.  NASA  will  accept  wTitten 
comments  until  July  8.  1994. 
ADDRESSES:  Comments  regarding  this 
rule  should  be  addressed  as  follows: 
National  Aeronautics  and  Space 
Administration.  Procurement  Policy 
Division  (Code  HP).  Washington,  DC 


20546.  Please  cite  HP  number  933704  in 
all  correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Wilson,  (202)  358-0486,  or 
William  T.  Childs,  (202)  358-0454. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  NASA  FAR  Supplement 

The  NASA  FAR  Supplement,  of 
which  this  rule  is  a  part,  is  available  in 
its  entirety  on  a  subscription  basis  from 
the  Superintendent  of  Documents. 
Government  Printing  Office. 
Washington,  DC  20402,  telephone 
number  (202)  783-3238.  Cite  GPO 
Subscription  Stoclc  Number  933-003- 
00000-1.  It  is  not  distributed  to  the 
public,  either  in  whole  or  in  part, 
directly  by  NASA. 

Background 

Many  NASA  contracts  involve 
research  and  development  where 
discoveries  made  during  performance 
dictate  a  change  in  the  work,  and  it  is 
more  efficient  to  issue  an  unpriced 
change  than  to  allow  the  work  to 
proceed  in  a  direction  that  is  obviously 
no  longer  desirable.  However,  the  too- 
frequent  use  of  imdefinitized  contract 
actions  has  contributed  to  a  perception 
that  the  agency  lacks  discipline  in  the 
management  of  changes  and  the  control 
of  contract  costs.  Without  full 
defmitization,  there  is  a  risk  of 
misunderstanding  as  to  what  effort  is 
planned  and  what  the  programmatic 
and  cost  impacts  are. 

Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C  601.  et  seq.. 
because  this  rule  is  limited  to  a  change 
in  internal  agency  procedures.  An  Initial 
Regulatory  Flexibility  Analysis  has. 
therefore,  not  been  performed. 
Comments  from  small  entities 
concerning  the  affected  NASA  FAR 
Supplement  subparts  will  be  considered 
in  accordance  with  5  U.S.C.  601.  Such 
comments  must  be  submitted  separately 
and  cite  5  U.S.C  601,  et  seq. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  NASA  FAR  Supplement  do  not 
impose  any  new  recordkeeping  or 
information  collection  requirements,  or 
new  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget 
(OMB)  under  44  U.S.C.  3501.  et  seq 
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List  of  Subjects  in  48  CFR  Part  1843 

Government  procurement. 
Tom  Luedike, 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly,  48  CFR  part  1843  is 
amended  as  follows. 

1.  The  authority  citation  for  48  CFR 
part  1843  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1843— CONTRACT 
MODIFICATIONS 

2.  Subpart  1843.1  is  added  as  follows: 
Subpart  1843.1— General 

Sec.  ; 

1843.101  Definitions. 

1843.102  Policy. 

1843.103  Procedures. 

1843.104  Exceptions. 

1843.105  Definitization. 

Subpart  1843.1— General 

1843.101  Definitions. 

Undefinitized  contract  action  (UCA) 
means  a  unilateral  or  bilateral  contract 
modification  or  work/task  order  in 
which  the  final  price  or  estimated  cost 
and  fee  have  not  been  negotiated  and 
mutually  agreed  to  by  NASA  and  the 
contractor.  (Issuance  of  letter  contracts 
and  ihodifications  to  letter  contracts  are 
governed  by  subpart  1816.6.) 

1843.102  Policy. 

Undefinitized  contract  actions  shall 
be  executed  by  contracting  officers  on 
an  exception  basis  and  shall  be  limited 
to  the  Agency's  minimum  urgent 
requirements.  The  contract  file  for  all 
UCAs  shall  be  documented  to  justify 
issuance  and  shall  include  a 
Government  estimate  for  the  changed 
requirements. 

1843.103  Procedures. 

(a)  Issuance  of  undefinitized  contract 
actions  with  a  Government  estimated 
cost  or  price  over  $1,000,000  must  be 
approved  in  WTiting  by  the  Center 
Director,  except  that  Space  Station 
undefinitized  contract  actions  with  a 
Government  estimate  over  $10,000,000 
must  be  approved  in  vkTiting  by  the 
Deputy  Associate  Administrator  for 
Space  Flight  (Space  Station).  These 
approval  authorities  are  not  delegable. 
Issuance  of  undefinitized  contract 


actions  with  a  Government  estimated 
cost  or  price  less  than  or  equal  to 
$1,000,000  shall  also  be  minimized  but 
may  be  approved  on  an  exception  basis 
in  accordance  with  Center  procedures. 
^  (b)  (1)  Undefinitized  contract  actions 
exceeding  $1,000,000  approved  by  the 
Center  Director  shall  be  issued  as 
bilateral  agreements  duly  executed  by 
an  authorized  representative  of  the 
contractor.  These  bilateral  agreements 
shall  set  forth  a  ceiling  price  or  "not  to 
exceed"  estimated  cost  figure  for  the 
changed  contractual  requirements.  For 
fixed  price  contracts  the  negotiated 
price  for  the  changed  contract 
requirements  shall  not  exceed  the 
established  ceiling  price.  In  the  case  of 
cost  type  contracts  any  costs  eventually 
negotiated  for  the  changed  requirements 
in  excess  of  the  "not  to  exceed" 
estimated  cost  figure  shall  be  non-fee 
bearing.  The  ceiling  price  or  "not  to 
exceed"  estimated  cost  figures  shall  be 
separately  identified  in  the  UCA 
instrument  hxim  any  increases  in  the 
estimated  cost  or  Limitation  of 
Government  Liabifity. 

(2)  The  Center  Director  or  Deputy 
Associate  Administrator  for  Space 
Flight  (Space  Station)  may  waive  the 
ceiling  price  or  "not  to  exceed" 
estimated  cost  figure  and  bilateral 
agreement  requirements  prior  to  UCA 
issuance  on  the  basis  of  urgency.  This 
waiver  authority  is  not  delegable.  Any 
waivers  shall  be  documented  in  the 
contract  file. 

(c)  The  changed  contractual 
requirements  set  forth  in  the  UCA  shall 
be  clearly  defined  and  shall  be  limited 
to  the  minimum  effort  required  to 
satisfy  urgent  program  requirements 
while  a  cost  proposal  is  prepared, 
analyzed  and  negotiated. 

(d)  For  undefinitized  contract  actions 
with  a  Government  estimate  greater  than 
$1,000,000  and  not  excepted  under 
subpart  1843.104,  a  180  day  handing 
profile  shall  be  obtained  from  the 
contractor  and  reviewed  by  the 
cognizant  NASA  personnel  prior  to 
execution  of  the  undefinitized  contract 
action. 

(e)  Undefinitized  contract  actions 
with  a  Government  estimated  cost  or 
price  greater  than  $1,000,000  shall 
include  a  requirement  that  the  change 
shall  be  separately  accounted  for  by  the 
contractor  to  the  degree  necessary  to 


provide  the  Contracting  Officer 
visibility  into  actual  costs  incurred 
pending  definitization.  The  Contracting 
Officer  may  waive  this  requirement  for 
individual  actions  if  there  is  a 
documented  finding  that  such 
accounting  procedures  would  not  be 
cost  effective.  Any  such  waiver  shall  not 
affect  existing  NASA  Form  533  or  other 
financial  reporting  requirements  set 
forth  in  the  contract. 

1843.104    Exceptions. 

(a)  Exceptions  to  the  requirement  for 
Center  Director  or  Deputy  Associate 
Administrator  for  Space  Flight  (Space 
Station)  approval  for  issuance  of 
undefinitized  contract  actions  as 
specified  in  1843.103(a)  are— 

(1)  Modifications  to  facilities 
contracts; 

(2)  Modifications  to  construction 
contracts  using  Construction  of 
Facihties  funding; 

(3)  Urgent  modifications  resulting 
fi-om  Shuttle  manifest  changes  or  that 
involve  immediate  issues  of  safety  or 
damage/loss  of  property; 

(4)  Modifications  to  decrease  the 
contract  value;  or 

(5)  Modifications  to  letter  contracts, 
(b)  The  contract  file  for  any  of  the 

above  modifications  shall  be 
docimiented  to  justify  UCA  issuance  in 
addition  to  citing  the  appropriate 
exception  to  Center  Director  or  Deputy 
Associate  Administrator  for  Space 
Flight  (Space  Station)  approval. 

1843.105    Deflnltitation. 

(a)  Undefinitized  contract  actions 
should  be  sufficiently  complete  and 
detailed  as  to  enable  the  contractor  to 
begin  immediate  preparation  of  a  cost 
proposal  for  the  changed  requirement. 
The  NASA  goal  is  to  definitize  UCAs 
vkithin  180  days  fi"om  date  of  issuance. 
This  goal  in  no  way  compromises  the 
Agency's  continuing  requirement  for 
sound  cost  analysis,  arms-length 
negotiations,  and  fair  and  reasonable 
settlements. 

(b)  Whenever  possible,  pre-change 
study  efforts  or  engineering  change 
proposals  (ECPs)  shall  be  utilized  to 
negotiate  and  definitize  changes  prior  to 
issuance. 

[PR  Doc.  94-11018  Filed  5-6-94;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  at  the  proposed 
issuance  of  mtes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  In  the 
rule  making  pnor  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Development  Administration 
7  CFR  Par*.  4285 

rHN0537-AA0O  » 

F  ederal-State  Research  on 
Cooperatives  Program 

AGENCY:  Rural  Development 
Administration,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rulemaking 
establishes  within  the  Rural 
Development  Administration  (RDA)  a 
matching  fund  cooperative  research 
agreement  program  to  State  Departments 
of  Agriculture.  State  Agricultural 
Experiment  Stations,  and  other  related 
State  Agencies  to  conduct  marketing 
research  related  to  cooperatives.  This 
rule  establishes  the  procedures  to  be 
followed  annually  in  the  solicitation  of 
cooperative  agreement  proposals,  the 
evaluation  r  f  such  proposals,  and  the 
award  of  the  cooperative  agreements 
under  this  program.  These  rules  are 
necessary  to  award  the  funds 
appropriated  to  Agricultural  Marketing 
Service  in  fiscal  year  1994  for  research 
on  cooperatives  under  the  Federal- 
States  Marketing  Improvement  Program. 
The  intended  effect  is  to  encourage 
more  research  at  state  levels  that  will 
enhance  the  well-being  of  agricultural 
cooperatives  and  their  members. 

DATES:  Comments  are  invited  from 
interested  indi\'iduals  and  organizations 
and  must  be  received  on  or  before  June 
8, 1994. 

ADDRESSES:  Submit  written  comments, 
in  duplicate,  to  the  Office  of  the  Chief, 
Regulations  Analysis  and  Control 
Branch,  Farmers  Home  Administration, 
USDA,  room  6348.  South  Agriculture 
Building.  14*h  Street  and  Independence 
Avenue  SVV  ,  Washington.  EX:  20250. 
All  written  comments  made  pursuant  to 
this  notice  will  be  available  for  public 
inspection  during  regular  work  hours  at 
the  above  address. 


FOR  FURTHER  INFORIKIATION  CONTACT:  Dr. 
Thomas  H.  Stafford,  Director, 
Cooperative  Marketing  Division, 
Cooperative  Services,  Rural 
Development  Administration,  USDA, 
Ag  Box  3252.  Washington.  DC  20250- 
3252.  Phone:  202-690-0368. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  rule  has  been  determined  to  be 
not-significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  OMB. 

Paperwork  Reduction  Act 

The  information  collection  or 
recordkeeping  requirements  contained 
in  this  regulation  will  be  submitted  for 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provision 
of  44  U.S.C.  chapter  35  and  will  be 
assigned  an  OMB  control  number  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  10  minutes  to  36  hours  per 
response  writh  an  average  of  3.48  hours 
per  response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collec-tion 
of  information.  Please  send  written 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  USDA.  Washington,  DC 
20503.  Please  send  a  copy  of  your 
comments  to  Jack  Holston,  Agency 
Clearance  Officer.  USDA.  RDA.  Ag  Box 
0743.  Washington.  DC  20250. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
undersigned  has  determined  and 
certified  by  signature  of  this  document 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Environmental  Impact  Statement 

This  proposed  regulation  does  not 
significantly  affect  the  environment. 
Therefore,  an  environmental  impact 
statement  is  not  required  under  the 
National  Environmental  Policy  Act  of 
1969.  as  amended  (42  U.S.C.  4321  et 
seq.]. 


Intergovernmental  Review 

This  program  is  considered  a  part  of 
"Technical  Assistance  To  Cooperatives" 
as  listed  as  No.  10.350  in  the  "Catalog 
of  Federal  Domestic  Assistance".  For 
reasons  set  forth  in  the  Final  Rule- 
related  Notice  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24, 1983). 
this  program  is  excluded  from  the  scope 
of  Executive  Order  No.  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Civil  Justice  Reform 

This  document  has  been  reviewed  in 
accordance  with  Executive  Order  (E.O.) 
12778.  It  is  the  determination  of  RDA 
that  this  action  does  not  unduly  burden 
the  Federal  Court  System  in  that  it 
meets  all  applicable  standards  provided 
in  section  2  of  the  Executive  Order. 

Discussion  of  Proposed  Rule 

It  is  the  policy  of  this  Department  that 
rules  relating  to  public  property,  loans, 
grants,  benefits,  or  contracts  shall  be 
published  for  comment  not 
withstanding  the  exemption  of  5  U.S.C. 
553  with  respect  to  such  rules.  While 
Executive  Order  12866  recommends  at 
least  a  60-day  comment  period  for  most 
proposed  rules,  the  agency  has 
determined  that  30  days  is  sufficient  in 
this  case.  The  30-day  period  meets 
Administrative  Procedures  Act 
requirements.  The  FY  1994 
appropriations  for  this  program  also 
must  be  obligated  before  September  30, 
1994:  therefore,  a  30-day  comment 
period  is  desired  to  allow  research 
proposals  to  be  developed  in  time  for 
cooperative  agreements  to  be  awarded 
within  the  fiscal  year.  Furthermore,  the 
procedures  set  out  in  the  proposed  rule 
are  similar  to  other  USDA  cooperative 
agreement  procedures  and,  therefore, 
are  unlikely  to  elicit  adverse  comments. 

Only  5435,000  was  appropriated  for 
this  program  for  FY  1994  and  may  not 
be  appropriated  in  subsequent  years. 
However,  it  is  the  Agency's  expectation 
that  funds  will  be  appropriated  for  this 
program  either  as  a  separate  item  or  as 
part  of  the  general  appropriations  for  the 
Agency  in  future  years.  Therefore,  this 
proposed  rule  establishes  the  guidelines 
for  administering  the  program  for  future 
years. 

The  Federal-State  Research  on 
Cooperatives  Program  (FSROC)  is 
authorized  under  section  204(b)  of  the 
Agricultural  Marketing  Act  of  1946  [7 
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U.S.C.  1623  (b)).  The  Agricultural 
Appropriations  Act  for  1994  specifically 
appropriated  hinds  to  Agricultural 
Marketing  Service  (AMS),  USDA  to  be 
used  as  a  matching  fund  program 
dei,igned  to  provide  assistance  to  State 
Depejtments  of  Agriculture  and  State 
Agricultural  Experiment  Stations  in 
conducting  research  related  to 
agricultural  cooperatives.  In  order  to  use 
the  cooperative  expertise  available  only 
in  RDA.  these  funds,  appropriated  as 
part  of  the  Federal-State  Marketing 
Improvement  Program  (FSMIP).  have 
been  transferred  to  the  Rural 
De\'elopment  Administration. 
Cooperative  Services  (RDA-CS)  to 
administer.  Previous  funding  for  a 
similar  program  in  Agricultural 
Cooperative  Service  which  has  become 
RDA-<rS  was  done  on  a  noncompetitive 
basi$  with  Land-Grant  Universities.  It 
was  the  apparent  intent  of  Congress  to' 
have  funds  available  for  research  en 
cooperatives  on  the  same  basis  as  funds 
used  in  AMS's  FSMIP.  Since  FSMIP  has 
been!  an  effective  program  that  has 
evolvned  since  its  authorization  in  1946. 
it  is  apparent  that  the  procedures 
developed  at  AMS  should  be  closely 
mirrored  in  this  new  program  with  a 
cooperative  content. 

Llnder  the  proposed  FSRCX:,  RDA  will 
solidl  State  Departments  of  Agriculture, 
Stata  bureaus  and  departments  of 
markets.  State  Agricultural  Experiment 
Stations,  and  other  appropriate  State 
agencies  to  submit  research  proposals  to 
be  funded  on  a  competitive  basis.  The 
solicitation  will  include  broad  areas  of 
research  that  the  Agency  wishes  to 
emptesize  so  that  the  limited  funds  may 
mora  likely  result  in  research  being 
done  in  the  areas  determined  by  the 
RDA  staff  to  be  high  priority.  However, 
these  areas  of  emphasis 
(§42p5.58[b)(l)(v))  do  not  restrict  the 
subn|ission  of  proposed  projects  that 
will  pe  considered  if  they  meet  the 
purpbses  of  agricultural  marketing  as 
given  in  the  Agricultural  Marketing  Act 
of  1946  (7  U.S.C.  1623). 

Settion  204  (b)  of  the  Agricultural 
Marketing  Act  of  1946  (7  U.S.C.  1623 
(b))  restricts  the  funds  for  this  program 
to  bejused  on  a  cooperative  basis  with 
State:  Departments  of  Agriculture,  State 
bureaus  and  departments  of  markets. 
State  Agricultural  Experiment  Stations, 
and  other  appropriate  State  agencies. 
Since  these  hinds  are  specifically  for 
research  related  to  agricultural 
marketing,  it  is  the  Agency's 
interpretation  that  the  other  appropriate 
State  agencies  are  primarily  1862  and 
1890;Land  Grant  Colleges,  since  they 
conduct  research  related  to  agricultural 
marketing.  USDA's  OGC  will  make  a 
detertBination  if  a  particular  college  or 


university  legally  quahfies  as  a  State 
agencies.  Other  State  agencies  would  be 
considered  appropriate  if  they  have  the 
ability  and  reason  to  conduct  research 
related  to  cooperatives  and  to 
agricultural  marketing. 

In  addition  to  the  statutes' 
requirement  that  the  funds  go  to  a  State 
agency.  RDA  is  proposing  limiting  it  to 
those  Agencies  that  have  financial, 
legal,  administrative  and  actual  capacity 
to  conduct  the  research.  The  necessity 
of  fiscal  responsibility  requires  RDA  to 
only  provide  cooperative  funds  to  those 
Agencies  that  also  have  the  fiscal  and 
administrative  ability  to  assure  that  the 
funds  are  expended  according  to  the 
purposes  of  the  Agricultural  Marketing 
Act  of  1946. 

Further,  the  Agricultural  Marketing 
Act  of  1946  requires  that  no  funds  shall 
be  allotted  for  any  fiscal  year  to  any 
State  agency  in  excess  of  the  amount 
which  such  State  agency  makes 
available  out  of  its  outi  funds  for  such 
research.  RDA  has  interpreted  this  to 
mean  the  use  of  cooperative  agreements 
with  the  States  agency  providing  at  least 
half  of  the  funds  for  conducting  the 
research  on  cooperatives.  In  addition. 
RDA  is  limiting  the  funds  to  use  by 
Agencies  that  can  legally  and 
administratively  conduct  business  with 
cooperative  agreements  since  it  has 
determined  that  cooperative  agreements 
are  the  appropriate  instrument  to  use  for 
these  funds. 

The  research  proposals  will  be 
evaluated  by  a  panel  of  Agency 
technical  experts  to  determine  the 
proposals  that  are  likely  to  resuh  in  the 
most  needed  research  that  can  be  done 
with  the  limited  funds  appropriated. 
The  evaluation  panel  will  make 
recommendations  to  the  Assistant 
Administrator  for  Cooperative  Services. 
RDA  who  will  have  the  final  decision 
on  awarding  the  cooperative 
agreements.  The  panel  of  Agency 
technical  experts  are  necessary  to 
evaluate  what  is  expected  to  be  a  variety 
of  ver\'  technical  proposals  dealing  with 
agricultural  marketing  research  and 
coopera'ives.  An  outside  peer  review 
panel  is  not  being  proposed  because  the 
Agency  has  the  expertise  to  evaluate 
such  proposals,  the  outside  panel  would 
be  extremely  costly  relative  to  the  small 
amount  of  total  funds  available,  and  the 
need  to  evaluate  the  proposals  in  a 
timely  manner. 

To  assure  a  consistency  in  the 
evaluation  process  the  proposed  rule 
establishes  a  set  of  evaluation  criteria 
(§  42R5.70)  to  assure  the  research  is 
consistent  with  the  intent  of  the 
program  and  is  worth  the  funds  that  are 
to  be  spent  on  the  project.  The  heaxiest 
weight  of  the  objective  criteria  is  placed 


on  assuring  that  the  research  is  based  on 
significant  problems  to  assure  that  funds 
are  not  expended  on  insignificant  items 
nor  in  other  fiscally  irresponsible  ways. 
The  second  highest  weight  of  the 
criteria  is  placed  on  the  adequacy, 
soundness,  and  appropriateness  of  the 
proposed  approach  to  the  research  in 
order  that  research  is  conducted  that 
will  be  meaningful.  The  relatively  low 
weight  put  on  the  criteria  of  the 
feasibihty  and  probability  of  success  of 
solving  the  problem  was  done  because 
nearly  all  projects  ere  expected  to  be 
feasible  and  it  is  extremely  difficult  to 
dotennine  the  likely  success  or  failure  of 
projects,  but  at  the  same  time  the 
Agency's  technical  experience  can  be 
used  to  predict  approaches  or  problems 
that  are  not  hkely  to  give  the  desired 
results.  The  relatively  heav7  weight 
placed  on  the  personnel  that  are 
conducting  the  research  was  done  to 
assure  that  the  best  equipped  and 
qualified  to  conduct  the  research  are 
selected  as  required  by  the  Agricultural 
Marketing  Act  of  1946  (7  U.S.C.  1623 
fb)).  Although  cost  is  a  significant  factor, 
no  specific  weight  is  assigned  to  the  cost 
since  cost  must  be  measured  relative  to 
the  complexity  of  the  problem,  the 
hkely  outcome  of  the  project,  the 
significance  of  the  problem  identified, 
and  relative  to  other  proposals  and  the 
total  appropriated  funds. 

Upon  recommendations  of  the 
technical  panel,  the  Assistant 
Administrator  for  Cooperative  Services 
will  determine  which  cooperative 
agreements  to  hmd.  The  Assistant 
Administrator  for  Cooperative  Services 
will  also  determine  the  reasonable 
length  of  time  in  which  the  project 
should  be  completed.  Toassure  timely 
research  results  the  agreements  will  be 
limited  to  three  years  from  the  lime  of 
the  award.  However,  if  justified,  that 
time  can  be  renewed,  but  the  total  time 
would  be  limited  to  4  fiscal  years  so  as 
to  allow  orderly  closing  of  the  financial 
records  of  the  Federal  Government. 

The  accounting  for  the  funds  awarded 
for  the  cooperative  agreement  will  be 
subject  to  the  normal  rules  for 
cooperative  agreem.ents  within  USDA  as 
given  in  part  3016  of  this  title.  The 
proposed  application  format  is  used  to 
assure  that  sufficient  information  is 
obtained  to  complete  a  cooperative 
agreement  as  given  in  part  3016  of  this 
title.  In  addition,  the  application  format 
is  similar  to  that  used  by  Cooperative 
State  Research  Service,  USDA  for  their 
competitive  grants  programs  as  given  in 
Part  3200  of  this  title,  since  that  format 
appears  to  be  very  effective  in  helping 
assure  projects  that  will  be  carried  out 
in  a  fiscally  responsible  manner. 
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The  definition  of  agricultural 
products  given  below  is  repeated  from 
the  Agricultural  Marketing  Act  of  1946 
(7  U.S.C.  1623  (b)).  The  cooperative 
agreement  instrument  is  as  defined  in 
the  Implementation  of  Federal  Grant 
and  Cooperative  Agreement  Act  of  1977 
(Pub.L.  95-224).  The  proposed 
classification  of  the  cooperative 
agreements  as  new,  renewal,  or 
supplemental  are  used  to  facilitate 
administering  the  agreements.  The 
authorized  and  prohibited  uses  of 
cooperative  agreements  funds  given 
below  (§  4285.25  and  §  4285.46)  are  to 
clarify  the  uses  of  funds  as  given  in  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1623  (b))  and  follow  the 
guidelines  as  used  by  the  AMS  FSMIP. 
Because  research  requires  doing  things 
that  may  not  be  known  before  the 
agreement  is  signed,  the  proposed  rule 
allows  for  changes  in  the  cooperative 
agreement.  To  assure  the  cooperative 
agreement  stays  in  line  with  the  intent 
of  the  program,  however,  all  substantive 
changes  are  required  to  be  approved  by 
the  Assistant  Administrator  for 
Coop>erative  Services. 

List  of  Subjects  in  7  CFR  Part  4283 

Agricultural  commodities, 
Agricultural  research.  Cooperatives, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  Ch.  XLII  is  proposed  to 
be  amended  by  adding  part  4285  to  read 
as  follows: 

PART  4285— COOPERATIVE 
AGREEMENTS 

Subpart  A — Federal-State  Research  on 
Cooperatives  Program 

Sec. 

4285.1  Objective. 

4285.2  Cooperative  agreement  purposes. 

4285.3  Definitions. 
4285.4-4285.23     [Reserved) 

4285.24  Eligibility. 

4285.25  Authorized  use  of  cooperative 
agreement  funds. 

4285.26-4285.45     IReser\'edl 

4285.46  Prohibited  use  of  cooperative 
agreement  funds. 

4285.47  Limitations. 
4285.48-4285.57     [Reserved] 
4285.58    How  to  apply  for  cooperative 

agreement  funds. 
4285.5^-4285.68     [Reserved] 

4285.69  Evaluation  and  disposition  of 
applications. 

4285.70  Evaluation  criteria. 
4285.71-4285.80     [Reserved] 

4285.81  Cooperative  agreement  awards. 

4285.82  Use  of  funds;  changes. 
4285.83-4285.92     [Reserved] 

4285.93  Other  Federal  statutes  and 
regulations  that  apply. 

4285.94  Other  conditions. 
4285.95-4285.100    [Reserved] 


Authority:  7  U.S.C  1623,  2201;  Pub.  L. 
103-111, 107  Stat.  1046;  Pub.  L  103-211, 
108  Stat.  3;  USDA  SecTetar\''s  Memorandum 
1020-39,  dated  September  30,  1993. 

Subpart  A— Federal-State  Research  on 
Cooperatives  Program 

§4235.1    ObJecUve. 

This  subpart  sets  forth  the  poficies 
and  procedures  and  delegates  authority 
for  providing  Federal-State  Research  on 
Cooperatives  cooperative  agreement 
funds  to  finance  programs  of  research 
on  cooperatives  as  authorized  under 
Section  204  (b)  of  the  Agricultural 
Marketing  Act  of  1946  (7  U.S.C.  1623 
(b)).  The  primary  purpose  of  this 
matching  fimd  program,  via  cooperative 
agreements,  is  to  encourage  State 
Departments  of  Agriculture  and  State 
Agricultural  Experiment  Stations  in 
conducting  research  related  to 
agricultural  cooperatives. 

§  4285.2    Cooperative  agreement  purposes. 

Rural  Development  Administration 
(RDA)  may  enter  into  a  cooperative 
agreement  vfith  a  State  agency  to 
provide  funds  to  the  State  agency  to: 

(a)  Conduct  marketing  research 
related  to  agricultural  cooperatives. 

(b)  Assist  other  organizations  in 
conducting  marketing  research  related 
to  agricultural  cooperatives. 

§4265.3    Definitions. 

As  used  in  this  part: 

Agreement  period.  The  total  period  of 
time  approved  by  the  Assistant 
Administrator  for  Cooperative  Services 
for  conducting  the  proposed  project  as 
outlined  in  an  approved  application. 
The  time  period  is  normally  no  more 
than  3  years,  renewable  for  cause  not  to 
exceed  a  total  of  4  fiscal  years. 

Agricultural  products.  Agricultural 
products  include  agricultural, 
horticultural,  viticultural,  and  dairy 
products,  hvestock  and  poultry,  bees, 
forest  products,  fish  and  shellfish,  and 
any  products  thereof,  including 
processed  or  manufactured  products, 
and  any  and  all  products  raised  or 
produced  on  farms  and  any  processed  or 
manufactured  product  thereof. 

Assistant  Aaministrator  for 
Cooperative  Services.  The  Assistant 
Administrator  for  Cooperative  Services, 
Rural  Development  Administration, 
USDA  or  any  authorized  delegate. 

Awarding  official.  The  Assistant 
Administrator  for  Cooperative  Sen'ices 
or  authorized  delegate. 

Cooperative  Agreement.  A  legal 
instrument  reflecting  a  relationship 
between  the  United  States  Government 
and  a  State  where: 

(1)  The  principal  purpose  of  the 
relationship  is  the  transfer  of  money. 


property,  services,  or  anything  of  value 
to  the  State  agency  to  carry  out  resoarch 
related  to  cooperatives;  and 

(2)  Substantial  involvement  is 
anticipated  between  RDA,  acting  for  the 
Federal  Government,  and  the  State  or 
other  recipient  during  performance  of 
the  research  in  the  agreement. 

Cocperator.  The  State  agency 
designated  in  the  cooperative  agreement 
award  document  as  the  responsible  legal 
entity  to  whom  a  cooperative  agreement 
is  awarded  under  this  part. 

Department.  The  U.S.  Department  of 
Agriculture. 

Methodology.  The  research  approach 
to  be  followed  to  carry  out  the  projert. 

Principal  investigator.  A  single 
individual  who  is  responsible  for  the 
scientific  and  technical  direction  of  the 
project,  as  designated  by  the  coopcrator 
in  the  cooperative  agreement 
apphcation  and  approved  by  the 
Assistant  Administrator  for  Cooperative 
Services. 

Project.  The  particular  activity  within 
the  scope  of  one  or  more  of  the  research 
program  areas  identified  in  the  annual 
program  solicitation  that  is  supported 
by  a  cooperative  agreement  under  this 
part. 

State  agencies.  State  agencies  include, 
among  others.  State  Agncultural 
Experiment  Stations  and  State 
Departments  of  Agriculture  in  the  50 
States,  territories  or  possessions  of  the 
United  States  and  other  appropriate 
State  agencies.  Final  determination  of 
whether  certain  1890  or  1862  Land 
Grant  institutions  qualify  as  state 
agencies  will  be  determined  on  a  case- 
by-case  basis  by  the  Office  of  the 
General  Counsel  (OGC),  USDA. 

§§4285.4-4285.23    [ReservecQ 

§4285.24    Eligibility. 

To  enter  into  a  cooperative  agreement 
for  these  funds,  the  applicant  must: 

(a)  Be  a  State  Agency  as  defined  in 
§4285.3; 

(b)  Have  the  financial,  legal, 
administrative,  and  actual  capacity  to 
assume  and  carry  out  the 
responsibilities  imposed  by  the 
Agreement.  To  meet  the  requirement  of 
actual  capacity  it  must  either: 

(1)  Have  necessary  background  and 
experience  with  proven  ability  to 
perform  responsibly  in  the  field  of 
economic,  business  management,  or 
other  needed  research  area;  or 

(2)  Have  the  necessary  administrative 
and  supervisory  controls  in  place  to 
assure  an  agreed  upon  contracting 
organization  has  the  proven  ability  to 
perform  responsibly  in  the  field  of 
economic,  business  management,  or 
other  needed  research  area; 
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(c)  Legally  obligate  itself  to  administer 
cooperative  agreement  funds,  provide 
adequate  accoiinting  of  the  expenditure 
of  such  funds,  and  comply  with  the 
cooperative  agreement; 

(d)  Provide  at  least  50  percent  of  die 
fuEds  necessary  to  conduct  the  research 
froffn  non-federal  funds;  and 

(e)  Agree  to  conduct  proposed 
research  related  to  cooperatives  and 
agricultural  marketing. 

§  4285.25    Authorized  use  of  cooperative 
agreement  funds. 

Funds  received  for  research  under 
cooperative  agreements  in  this  program 
shall  only  be  used  for: 

(a)  Payment  of  salaries  and  necessary 
employee  benefits  of  personnel  as 
agreed  upon  in  the  Cooperative 
Agreement.  Included  are  salaries  and 
benefits  of  State  employees  assigned 
full-time  to  one  or  more  projects,  or  the 
percent  of  the  salaries  and  benefits 
related  to  project  work  for  State 
employees  assigned  part-time  to 
research  on  one  or  more  projects. 
Salaries  and  benefits  include  basic 
sal^,  other  compensation  such  as 
holiday  pay,  sick  or  annual  leave,  and 
personnel  benefits  (quarters  allowance, 
payments  to  other  fimds  such  as 
employees*  life  insurance,  heahh 
benefits,  retirement.  Federal  Insurance 
Contributions  Act  (FICA).  accident 
compensation,  and  similar  payments). 
For  any  of  the  benefit  items  when  the 
State  usually  pays  the  employer  share. 
Federal  funds  may  be  used  to  pay  the 
proportionate  share  of  such  employer 
contributions. 

(b)  Payment  of  necessary  and 
reasonable  office  expenses  such  as  office 
rental,  office  utilities,  and  office 
equipment  rental.  The  purchase  of  office 
equipment  is  permissible  when  the 
ccoperator  determines  it  to  be  more 
ecopomical  than  renting.  However,  as  a 
genial  rule,  these  types  of  expenses 
would  be  classified  as  indirect  costs  in 
multiple  funded  organizations  and 
would  not  be  an  allowable  expense. 
Plojined  purchases  of  equipment  costing 
more  than  $200  per  imit  must  be 
approved  by  RDA.  Equipment 
purchased  becomes  State  property 
pursuant  to  the  cooperative  agreement. 

(c)  Payment  of  necessary  and 
reasonable  costs  of  printing  publications 
of  research  project  results.  However,  all 
such  publications  should  show  the  RDA 
as  cDoperator  in  the  project  and  bear  the 
following  statement:  "State  funds  for 
this  project  (publication)  were  matched 
with  Federal  funds  under  the  Federal- 
State  Research  on  Cooperatives  Program 
of  the  U.S.  Department  of  Agriculture, 
Rur$l  Development  Administration, 
Cooperative  Services,  as  provided  by  the 


Agricultural  Marketing  Act  of  1946  and 
(appropriate)  fiscal  year 
appropriations." 

fd)  Purchase  of  office  supplies  (such 
as  paper,  pens,  pencils,  and  trade 
magazines)  and  postage  needed  for 
project  activities. 

(e)  Payment  of  necessary  and 
reasonable  travel  expenses. 

§§4285.26-t285.45    [Reserved] 

§  4285.46    Prohibited  use  of  cooperative 
agreement  funds. 

(a)  The  Agricultural  Marketing  Act 
prohibits  the  use  of  Federal  funds  to  pay 
for  newspaper  or  periodical  space  and 
radio  and  television  time,  either  directly 
to  the  media  or  indirectly  though  an 
advertising  agency  or  other  firm.  County 
and  State  fair  exhibits,  as  well  as 
commodity  months  and  weeks,  are  also 
excluded  as  the  research  on 
cooperatives  program  activities. 

(b)  Federal  funds  cannot  be  used  to 
purchase  products  or  samples  of 
products  to  give  away  to  the  public. 

(c)  Federal  program  funds  cannot  be 
used  to  purchase: 

(1)  Promotional  pieces  such  as  point- 
of-sale  materials,  promotional  kits, 
billboard  space  and  signs,  streamers, 
automobile  stickers,  table  tents,  and 
placemats;  or 

(2)  Promotion  items  of  a  personal  gift 
nature. 

(d)  Cooperative  agreement  funds 
cannot  be  used  to  conduct  general 
publicity  or  information  programs 
designed  to  build  the  image  of  the 
State's  agriculture  or  of  a  particular 
State  Department  of  Agriculture  or 
Agricultural  Experim.ent  Station. 

(e)  Project  funds  cannot  be  used  to 
pay  for  the  salary  and  travel  of 
employees  of  cooperatives,  trade 
associations,  commodity  groups,  and 
other  industry  organizations,  or  of  State 
personnel  while  engaged  in  ma.aaging 
market  orders,  cooperatives,  or  other 
group  endeavors. 

(f)  Commissioners,  Directors,  and 
Secretaries  of  State  Departments  of 
Agriculture,  Agricultural  E.\periment 
Stations,  and  other  State  agencies 
cannot  charge  their  salaries  and  travel  to 
project  funds,  with  the  exception  of 
travel  to  workshops  or  conferences 
devoted  to  the  Federal-State  Research 
On  Cooperatives  Program. 

(g)  Funds  made  available  for  ttiis 
program  shall  not  be  subject  to 
reduction  for  indirect  costs  or  for  tuition 
remission. 

§4285.47    Umitatlons. 

The  amount  of  funds  available  for  the 
cooperative  agreements  under  this 
program  is  limited  to  the  amount 
appropriated  for  the  fiscal  year. 


§§4285.48-4285.57    [Reserved] 

§  4285.58    How  to  apply  for  cooperative 
agreement  funds. 

(a)  A  program  solicitation  will  be 
prepared  and  announced  through 
publications  such  as  tlie  Federal 
Register,  professional  trade  journals, 
agency  or  program  handbooks,  and/or 
any  other  appropriate  means,  as  early  as 
practicable  each  fiscal  year  in  which 
funds  are  appropriated  for  the  program. 

fb)  The  aiuiual  program  solicitation 
will  contain  information  sufficient  to 
enable  all  eligible  applicants  to  prepare 
proposals  including: 

(1)  Desired  research  topics.  The  FY- 
94  solicitation  will  encourage  studies: 

(i)  To  improve  the  efficiency  and 
effectiveness  of  marketing  of 
agricultural  cooperatives; 

(ii)  To  measure  the  impact  of  rural 
cooperatives  on  the  local  economies: 

(iii)  That  help  identify  opportunities 
to  develop  cooperatives  for  new  or 
alternative  market  uses  of  agricultural 
products; 

(iv)  That  help  identify  ways  to 
develop  agricultural  marketing 
cooperatives;  and, 

(v)  Addressing  other  cooperative 
marketing  objectives; 

(2)  Explanation  of  eligibility 
requirements  as  outlined  in  §  4285.24; 

(3)  The  notice  of  availabihty  of 
application  forms  and  instructions  for 
submission  of  applications; 

(4)  The  notice  of  deadline  dates  for 
postmarking  proposal  packages; 

(c)  Executive  Order  12372.  The 
cooperative  agreeia»nts  for  research 
related  to  cooperatives  are  subject  to  the 
provisions  of  Executive  Order  12372  (3 
CFR.  1982  Comp..  p.  197),  which  allows 
States  to  review  all  its  apphcations  for 
funds  and/or  actions  under  specific 
Federal  programs.  Most  of  the  States 
have  designated  a  "Single  Point  of 
Contact"  witiiin  the  State  for  the  listed 
programs  and  have  established  a 
procedure  to  h^mdle  apphcations.  If  the 
State  has  adoptt-d  this  procedure. 
Section  16  of  the  Standard  Form  424. 
"Application  for  .'^ederal  Assistance." 
needs  to  be  completed  when  applying 
for  the  cooperative  agreement  funds 
under  this  part. 

(d)  Format  for  proposals.  Unless 
otherwise  indicated  by  the  Department 
in  the  annual  prognun  solicitation,  the 
following  informati  an  must  be 
submitted  for  the  pieparation  of 
proposals  under  this  program: 

(1)  Form  SF-424,  "Apphcation  for 
Federal  Assistance." 

(2)  Form  SF-J24A,  "Budget 
Information  -  Non-Construction 
Programs." 

(3)  Form  SF-424B,  "Assurances  - 
Non-Construction  Programs." 
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(4)  Statement  of  Work.  The 
application  must  include  a  narrative 
statement  describing  the  nature  of  the 
proposed  research.  The  Statement  of 
Work  must  include  at  least  the 
following: 

(i)  Title  of  the  Project.  The  title  of  the 
proposal  must  be  brief,  yet  represent  the 
major  thrust  of  the  project. 

(ii)  Project  Leaders.  List  the  name(s)  of 
the  principal  investigator(s).  Minor 
collaborators  or  consultants  should  be 
so  designated  and  not  listed  as  principal 
investigators. 

(iii)  Need  for  the  Project.  A  concisely 
worded  rationale  behind  the  proposed 
research  must  be  presented.  The  need 
for  the  proposed  research  must  be 
clearly  related  to  marketing  and  to  the 
needs  of  agricultural  cooperatives. 

(iv)  Objectives  of  the  project.  The 
specific  description  of  the  overall 
project  goal(s)  and  supporting  objectives 
must  be  presented. 

(v)  Procedures  for  conducting  the 
research.  The  hypotheses  or  questions 
being  asked  and  the  methodology  being 
applied  to  the  proposed  project  must  be 
described.  A  description  of  any 
subcontracting  arrangements  that  vdll 
be  used  for  conducting  the  research 
must  be  included.  A  tentative  schedule 
for  conducting  major  steps  involved  in 
the  investigation  must  also  be  included. 

(vi)  The  expected  output  of  the 
project.  A  description  of  how  the  results 
of  the  research  will  be  disseminated 
should  be  presented.  Responsibility  for 
publishing  any  research  reports  or  other 
types  of  output  should  also  be 
identified. 

(5)  Collaborative  arrangements.  If  the 
nature  of  the  proposed  project  requires 
collaboration  or  subcontractual 
arrangements  with  other  research 
scientists,  corporations,  organizations, 
agencies,  or  entities,  the  applicant  must 
identify  the  collaborator(s)  and  provide 
a  full  explanation  of  the  nature  of  the 
collaboration.  Evidence  (i.e.,  letters  of 
intent)  should  be  provided  to  assure 
reviewers  that  the  collaborators 
involved  have  agreed  to  render  this 
service.  In  addition,  the  proposal  must 
indicate  whether  or  not  such  a 
collaborative  arrangement (s)  has  the 
potential  for  conflict{s)  of  interest. 

(6)  Personnel  support.  To  assist 
reviewers  in  assessing  the  competence 
and  experience  of  the  proposed  project 
staff,  key  personnel  who  will  be 
involved  in  the  proposed  project  must 
be  identified  clearly.  For  each  principal 
investigator  involved,  and  for  all  senior 
associates  and  other  professional 
personnel  who  expect  to  work  on  the 
project,  whether  or  not  funds  are  sought 
for  their  support,  the  following  must  be 
included: 


(i)  An  estimate  of  the  time 
commitments  necessary; 

(ii)  Curriculum  Vitae.  The  curriculum 
vitae  should  be  limited  to  a  presentation 
of  academic  and  research  credentials. 
e.g.,  educational,  employment  and 
professional  history,  and  honors  and 
awards.  Unless  pertinent  to  the  project, 
it  should  not  include  meetings  attended, 
seminars  given,  or  personal  data  such  as 
birth  date,  martial  status,  or  community 
activities;  and 

(iii)  Publication  List(s).  A 
chronological  list  of  all  publications  in 
refereed  journals  during  the  past  five 
years,  including  those  in  press,  must  be 
provided  for  each  professional  project 
member  for  whom  a  curriculum  vitae  is 
provided.  Also  list  other  non-refereed 
technical  publications  that  have 
relevance  to  the  proposed  project. 
Authors  should  be  Hsted  in  the  same 
order  as  they  appear  on  each  paper 
cited,  along  with  the  title  and  complete 
reference  as  these  usually  appear  in 
journals. 

§§4285.59-4285.63    [Reserved] 

§  4285.89    Evaluation  and  disposition  of 
applications. 

(a)  Evaluation.  (1)  All  proposals 
received  from  eligible  applicants  and 
postmarked  in  accordance  with 
deadlines  established  in  the  annual 
program  solicitation  shall  be  evaluated 
by  the  Assistant  Administrator  for 
Cooperative  Services  through  an  RDA 
staff  panel.  The  Assistant  Administrator 
for  Cooperative  Services  will  select  the 
evaluation  panel  from  staff  determined 
to  be  highly  qualified  in  the  subject 
matter  areas  that  were  emphasized  in 
the  current  year's  solicitation  and  from 
those  with  no  potential  conflict  of 
interest  with  the  applicants. 

(2)  Prior  to  technical  examination,  a 
preliminary  review  will  be  made  for 
responsiveness  to  the  program 
sohcitation  (e.g.,  relationship  of 
proposal  to  research  topic(s)  listed  in 
solicitation).  Proposals  that  do  not  fall 
within  the  guidelines  as  stated  in  the 
program  solicitation  will  be  eliminated 
from  competition  and  will  be  returned 
to  the  applicant. 

(3)  Proposals  will  be  ranked  based  on 
evaluation  criteria  established  in 

§  4285.70  and  financial  support  levels 
will  be  recommended  to  the  Assistant 
Administrator  for  Cooperative  Services 
by  the  panel  within  the  limitation  of  the 
total  funding  available  in  the  fiscal  year. 
The  purpose  of  these  evaluations  is  to 
provide  information  upon  which  the 
Assistant  Administrator  for  Cooperative 
Services  may  make  informed 
judgements  in  selecting  proposals.  Such 
recommendations  are  advisory  only  and 


are  not  binding  on  the  awarding  official 
of  RDA.  To  ensure  a  comprehensive 
evaluation,  all  applications  should  be 
written  with  the  care  and  thoroughness 
accorded  papers  for  publication. 

(b)  Disposition.  (1)  On  the  basis  of  the 
Assistant  Administrator  for  Cooperative 
Services's  evaluation  of  an  application 
in  accordance  with  paragraph  (a)  of  this 
section,  the  Assistant  Administrator  for 
Cooperative  Services  will  either: 

(i)  Approve  support  using  currently 
available  funds; 

(ii)  Defer  support  due  to  lack  of  funds 
or  need  for  further  evaluation;  or 

(iii)  Disapprove  support  for  the 
proposed  project  in  whole  or  in  part.   * 

(2)  With  respect  to  any  approved 
project,  the  Assistant  Administrator  fbr 
Cooperative  Services  will  determine  the 
project  period  during  which  the  project 
may  be  funded. 

(3)  Any  deferral  or  disapproval  of  an 
application  will  not  preclude  its 
reconsideration  or  reapplication  during 
subsequent  fiscal  years.  However, 
applicants  must  reapply  if 
reconsideration  is  desired. 

(4)  The  Assistant  Administrator  for 
Cooperative  Services  will  not  make  a 
cooperative  agreement  funding  award, 
based  upon  an  application  covered  by 
this  part,  unless  tlie  application  has 
been  properly  reviewed  in  accordance 
with  the  provisions  of  this  part  and 
unless  said  reviewers  have  made 
recommendations  concerning  the 
scientific  merit  and  relevance  to  the 
program  of  such  application. 

§4285.70    Evaluation  criteria. 

(a)  In  evaluating  the  proposal,  the 
RDA  staff  review  panel  and  the 
awarding  official  will  take  into  account 
the  degree  to  which  the  proposal 
demonstrates  the  following: 

(1)  Focus  on  a  practical  solution  to  a 
significant  problem  involving  one  or 
more  of  the  following  on  a  cooperative 
business  basis:  the  preparation  for 
market,  processing,  packaging, 
handling,  storing,  transporting, 
distributing,  or  marketing  of  agricuhural 
products.  (35%) 

(2)  Adequacy,  soundness,  and 
appropriateness  of  the  proposed 
approach  to  solve  the  identified 
problem.  (30%) 

(3)  Feasibility  and  probability  of 
success  of  project  solving  the  problem. 
(10%) 

(4)  Qualifications,  experience  in 
related  work,  competence,  and 
availability  of  project  personnel  to 
direct  and  carry  out  the  project.  (25%) 

(b)  In  addition,  the  cost  relative  to  the 
expected  research  results  will  bo 
considered  in  determining  the  awarding 
of  the  agreements. 
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§§  4285.71  -4285.80    [Reserved] 

§  4285.81    Cooperative  agreement  awards. 

(a)  General.  Within  the  limit  of  funds 
available  for  such  purpose,  the  awarding 
official  shall  make  awards  for 
cooperative  agreements  to  those 
applicants  whose  proposals  are  judged 
most  meritorious  in  the  announced 
program  areas  under  the  evaluation 
criteria  and  procedures  set  forth  in  this 
part.  The  date  specified  by  the  Assistant 
Administrator  for  Cooperative  Services 
as  the  beginning  of  the  project  period 
shall  be  no  later  than  September  30  of 
the  Federal  fiscal  year  in  which  the 
project  is  approved  and  funds  are 
appropriated  for  such  purpose,  unless 
otherwise  permitted  by  law.  All  funds 
awarded  under  this  part  shall  be 
expended  solely  in  accordance  with  the 
methods  identified  in  approved 
application  and  budget,  the  regulations 
of  this  part,  the  terms  and  conditions  of 
the  award,  the  applicable  Federal  cost 
principles,  and  the  Department's 
"Uniform  Federal  Assistance 
Regulations"  (part  3015  of  this  title)  and 
the  Department's  "Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments"  (part  3016  of 
this  title). 

(b)  Cooperative  agreement  award 
document  and  notice  of  award — (1) 
Cooperative  agreement  award 
document.  The  award  document  shall 
include  at  a  minimum  the  following: 

(i)  Legal  name  and  address  of 
performing  organization  or  institution  to 
whom  the  Assistant  Administrator  for 
Cooperative  Services  has  competitively 
awarded  funds  imder  the  terms  of  this 
part; 
(ii)  Title  of  project; 
(iii)  Name(s)  and  address(es)  of 
principal  investigator(s)  chosen  to  direct 
and  control  approved  activities; 

(iv)  Identifying  cooperative  agreement 
number  assigned  by  RDA; 

(v)  Project  period,  specifying  the 
amount  of  time  the  Agency  intends  to 
support  the  project  without  requiring 
recompetition  for  funds; 

(vi)  Total  amount  of  Agency  financial 
assistance  approved  by  the  Assistant 
Administrator  for  Cooperative  Services 
during  the  project  period; 

(vii)  Legal  authority(ies)  under  which 
the  cooperative  agreement  is  awarded; 

(viii)  Approved  budget  plan  for 
categorizing  allocable  project  funds  to 
accomplish  the  stated  purpose  of  the 
cooperative  agreement  award;  and 

(ix)  Other  information  or  provisions 
deemed  necessary  by  RDA  to  carry  out 
its  agreement  activities  or  to  accomplish 
the  purpose  of  a  particular  cooperative 
agreement. 


(2)  Notice  of  award.  The  notice  of 
award  of  funds  for  the  cooperative 
agreement  will  be  in  the  form  of  a  letter 
providing  pertinent  instructions  or 
information  to  the  cooperator. 

[c]  Ty-pes  of  cooperative  agreement 
instruments.  The  types  of  cooperative 
agreements  shall  be  as  follows: 

(1)  New  agreement.  This  is  an 
agreement  instrument  by  which  RDA 
agrees  to  support  a  specified  level  of 
effort  for  a  project  not  supported 
previously  under  this  program.  This 
type  of  agreement  is  approved  on  the 
basis  of  an  RDA  Staff  evaluation  review 
and  recommendation. 

(2)  Renewal  agreement.  This  is  an 
agreement  instrument  by  which  RDA 
agrees  to  provide  additional  funding  for 
a  project  beyond  the  period  approved  in 
an  original  or  amended  agreement, 
provided  that  the  cumulative  period 
does  not  exceed  the  statutory  limitation. 
When  a  renewal  application  is 
submitted,  it  must  include  a  summary  of 
progress  to  date  from  the  previous 
agreement  period.  A  renewal  agreement 
shall  be  based  upon  new  application,  de 
novo  review  and  staff  evaluation,  new 
recommendation  and  approval,  and  a 
new  award  instrument. 

(3)  Supplemental  agreement.  This  is 
an  instrument  by  which  RDA  agrees  to 
provide  small  amounts  of  additional 
funding  under  a  new  or  renewal 
cooperative  agreement  as  specified  in 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section  and  may  involve  a  short-term 
(usually  one  year  or  less)  extension  of 
the  project  period  beyond  that  approved 
in  an  original  or  amended  award,  but  in 
no  case  may  the  cumulative  period  for 
the  project  exceed  the  statutory 
limitation.  A  supplement  is  awarded 
only  if  required  to  assure  adequate 
completion  of  the  original  scope  of  work 
and  if  there  is  sufficient  justification  to 
warrant  such  action.  A  request  of  this 
nature  will  not  require  additional 
review. 

(d)  Obligation  of  the  Federal 
Government.  The  approval  of  any 
application  or  the  award  of  any  funds 
for  a  cooperative  agreement  shall  not 
commit  nor  obligate  the  United  States  in 
any  way  to  make  any  renewal, 
supplemental,  continuation,  or  other 
award  with  respect  to  any  approved 
application  or  portion  of  an  approved 
application. 

(e)  Obligation  of  the  cooperator.  The 
cooperator  shall  be  responsible  for: 

(1)  Making  a  brief  quarterly  progress 
reports  at  the  end  of  each  December. 
March,  June  and  September  to  the 
FSROC  program  staff  for  the  duration  of 
the  research  project; 


(2)  Presenting  a  final  administrative 
report  on  the  project  at  the  end  of  the 
research  project;  and 

(3)  Preparing  and  publishing  a 
report(s)  of  research  findings  for 
dissemination  to  interested  producers, 
cooperatives,  and  agencies.  Include 
recognition  to  financial  and  other 
assistance  received  from  the  FSROC 
program. 

§  4285.82    Use  Of  funds;  changes. 

(a)  Delegation  of  fiscal  responsibility. 
The  cooperator  may  not,  in  whole  or  in 
part,  delegate  or  transfer  to  another 
person,  institution,  or  organization  the 
responsibility  for  use  or  expenditure  of 
cooperative  agreement  funds. 

(b)  Change  in  project  plans.  (1)  The 
permissible  changes  by  the  cooperator. 
principal  investigator(s).  or  other  key 
project  personnel  in  the  approved 
cooperative  agreement  shall  be  limited 
to  changes  in  methodology,  techniques, 
or  other  aspects  of  the  project  to 
expedite  achievement  of  the  project's 
approved  goals.  If  the  cooperator  and/ or 
the  principal  investigator(s)  is  uncertain 
whether  a  particular  change  complies 
with  this  provision,  the  question  must 
be  referred  to  the  Assistant 
Administrator  for  Cooperative  Services 
for  a  final  determination. 

(2)  Changes  in  approved  goals,  or 
objectives,  shall  be  requested  by 
cooperator  and  approved  in  writing  by 
the  Assistant  Administrator  for 
Cooperative  Services,  or  authorized 
delegate,  prior  to  effecting  such  changes. 
Normally,  no  requests  for  such  changes 
outside  the  scope  of  the  original 
aporoved  project  will  be  approved. 
13)  Changes  in  approved^project 
leadership  or  the  replacement  or 
reahgnment  of  other  key  project 
personnel  shall  be  requested  by  the 
cooperator  and  approved  in  writing  by 
the  Assistant  Administrator  for 
Cooperative  Services,  or  authorized 
delegate,  prior  to  effecting  such  changes. 
(4)  Transfers  of  actual  performance  of 
the  substantive  programmatic  work  in 
whole  or  in  part  and  provisions  for 
payment  of  funds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  by  the  cooperator  and 
approved  in  writing  by  the  Assistant 
Administrator  for  Cooperative  Services, 
or  authorized  delegate,  prior  to  effecting 
such  changes,  except  as  may  be  allowed 
in  the  terms  and  conditions  of  a 
cooperative  agreement  award. 

(c)  Changes  in  project  period.  The 
project  period  determined  pursuant  to 
§  4285.81(b)  may  be  extended  by  the 
Assistant  Administrator  for  Cooperative 
Services  without  additional  financial 
support,  for  such  additional  period(s)  as 
the  Assistant  Administrator  for 
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Cooperative  Services  determines  may  be 
necessary  to  complete,  or  fulfill  the 
purposes  of,  an  approved  project.  Any 
extension,  when  combined  with  the 
originally  approved  or  amended  project 
period,  shall  not  exceed  four  (4)  years 
and  shall  be  hirther  conditioned  upon 
prior  request  by  the  cooperator  and 
approval  in  writing  by  the  Assistant 
Administrator  for  Cooperative  Services, 
or  authorized  delegate,  except  as  may  be 
allowed  in  the  terms  and  conditions  of 
a  cooperative  agreement  award. 

(d)  Changes  in  approved  budget.  The 
term.s  and  conditions  cf  a  cooperative 
agreement  will  prescribe  circumstances 
under  which  written  Agency  approval 
must  be  reqj€'Sled  and  obtained  prior  to 
instituting  changes  in  an  approved 
budget. 

§§4285. 83-4285.92    [  ReservecJ] 

§4285.93    Other  Federal  statutes  and 
regulations  that  apply. 

Several  other  Federal  statutes  and 
regulations  apply  to  cooperative 
agreement  proposals  considered  for 
review  or  to  agreements  awarded  under 
this  part.  These  include  but  are  not 
limited  to: 

(a)  7  CFR  Part  1.  Subpart  A— USDA 
implementation  of  the  Freedom  of 
Information  Act; 

(b)  7  CFR  Part  3— USDA 
implementation  of  OMD  Circular  A-129 
regarding  debt  collection; 

(c)  7  CFR  Pari  15.  Subpart  A— USDA 
implementation  of  title  \T  of  the  Civil 
Rights  Act  of  1964  in  order  to  assure 
nondiscrimination; 

(d)  7  CFR  Part  1473— National 
Agricultural,  Research,  Extension,  and 
Teaching  Policy  Act  Amendments  of 
1981  if  the  project  involves  a  college  or 
university; 

(e)  7  CFR  Part  3015— USDA  Uniform 
Federal  Assistance  Regulations 
implementing  OMB  directives  (i.e.. 
Circular  Nos.  A-110,  A-21,  and  A-122) 
and  incorporating  provisions  of  31 
U.S.C  6301-6308  (formerly,  the  Federa: 
Grant  «nd  Cooperative  Agreement  Act  of 
1977,  Pub.  L.  95-224,  92  Stat.  3).  as  well 
as  general  policy  requirements 
applicable  to  recipients  of  Departmental 
financial  assistance; 

(fl  7  CFR  Part  3016— USDA  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments; 

(g)  7  CFR  Part  3017— USDA 
implementation  of  Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants); 

(h)  7  CFR  Part  3018— USDA 
implementation  of  New  Restrictions  on 


Lobbying.  Imposes  new  prohibitions 
and  requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans; 

(i)  7  CFR  Part  3051— Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions; 

(j)  29  U.S.C.  794,  section  504— 
Rehabilitation  Act  of  1973,  and  7  CFR 
Part  15B  prohibiting  discrimination 
based  upon  physical  or  mental  handicap 
in  Federallv  assisted  programs; 

(k)  35  U.S.C  200  et  seq.- Bayh-Dole 
Act,  controlling  allocation  of  rights  to 
inventions  made  by  employees  of  small 
business  firms  and  domestic  nonprofit 
organizations,  including  universities,  in 
Federally  assisted  programs 
(implementing  regulations  are  contained 
in  37  CFR  part  401). 

§  4235.94    Other  conditions. 

Post-award  requirements.  Upon 
awarding  the  cooperative  agreement,  the 
post-award  requirements  of  subparts  C 
and  D  of  part  3016  of  this  title  apply. 

§§4285.95— -4285.100    [Reserved] 

Dated;  March  28,  1394. 
Bob ).  Nash. 

Under  Secretary  for  Small  Community  and 
Rural  Dtfvelopment. 
[FR  Doc.  94-10883  Filed  5-6-94;  8.45  ami 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  50. 77.  and  92 
(Docket  No.  93-014-1] 

Cattle  From  Mexico 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMIMARY:  We  are  proposing  to  require 
that  certain  steers  and  spayed  heifers 
imported  into  the  United  States  from 
Mexico  be  sent  either  to  a  quarantined 
pasture  or  quarantined  feed  lot  for  finish 
feeding,  or  to  a  quarantined  holding 
facility  for  quarantine  and  60-day  post- 
entry  tuberculin  test.  This  action 
appears  necessary  to  pre\'ent  infected 
steers  and  spayed  heifers  from  Mexico 
from  spreading  tuberculosis  to  U.S. 
cattle. 

We  are  also  proposing  to  deny  claims 
for  indemnity  for  Mexican-origin  steers 
or  spayed  heifers  that  test  positive  to  the 
60-day  post-entry  tuberculin  test,  and  to 
deny  claims  for  indemnity  for  cattle  that 
were  exposed  to  such  animals.  This 
action  would  discourage  importation  of 
Mexican-origin  steers  and  spayed 
heifers  of  questionable  disease  status. 


DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  July 
8.  1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development, 
PPD.  APHIS.  USDA.  room  804.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
014-1.  Comments  received  may  be 
inspected  at  USD.'X,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  A.  Stenseng,  Senior  Staff 
Veterinarian,  Cattle  Diseases  and 
Surveillance  Staff,  Veterinary  Services, 
APHIS,  USDA,  room  729,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20732,  (301)  436-8715. 

SUPPLEMENTARY  INFORMATION: 

Background 

Bovine  tuberculosis  (referred  to  below 
as  tuberculosis  or  TB)  is  a  serious 
communicable  disease  of  cattle,  bison, 
and  other  species,  including  humans, 
caused  by  Mycobacterium  bovis. 
Tuberculosis  in  affected  animals  causes 
weight  loss,  general  debilitation,  and 
sometimes  death. 

In  accordance  with  regulations  in  9 
CFR  parts  50.  77.  and  92  (referred  to 
below  as  the  regulations),  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  administers  programs  designed 
to  control  and  eradicate  tuberculosis  in 
cattle  and  bison. 

The  regulations  in  9  CFR  part  50 
provide  for  payment  of  Federal 
indemnity  to  owners  of  certain  cattle  or 
bison  destroyed  because  of  tuberculosis. 

The  regulations  in  9  CFR  part  77 
regulate  the  interstate  movement  of 
cattle  and  bison  because  of  tuberculosis. 
Cattle  or  bison  not  known  to  be  affected 
with  or  exposed  to  tuberculosis  are 
eligible  for  interstate  movement  without 
restriction  if  moved  from  jurisdictions 
designated  as  accredited- free  States  or 
modified  accredited  States.  The 
regulations  restrict  the  interstate 
movement  of  cattle  or  bison  not  known 
to  be  affected  with  or  exposed  to 
tuberculosis  if  those  cattle  or  bison  are 
moved  from  jurisdictions  designated  as 
nonmodified  accredited  States.  Cattle  or 
bison  that  are  exposed,  reactors, 
suspects,  or  from  herds  containing 
suspects,  are  eligible  to  move  interstate 
directly  to  slaughter,  under  specified 
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conditions.  In  addition,  exposed  cattle 
on  the  island  of  Molokai.  Hawaii,  are 
eligible  to  be  moved  interstate  to  a 
quarantined  feedlot. 

The  regulations  in  9  CFR  part  92 
prohibit  or  restrict  the  importation  of 
certain  animals,  including  cattle  from 
Mexico,  to  prevent  the  introduction  into 
the  United  States  of  communicable 
diseases  of  livestock.  Section 
92.427(c)(1)  requires,  among  other 
things,  that  steers  imported  into  the 
United  States  from  Mexico:  (1)  Have 
been  tuberculin-tested,  with  negative 
results,  either  within  60  days  before  the 
date  the  steers  are  offered  for  entry  into 
the  United  States  or  at  the  port  of  entry; 
or  (2)  originated  in  a  herd  declared 
tuberculosis-accredited  by  the 
Government  of  Mexico,  provided  that 
they  were  moved  directly  to  the  U.S. 
port  of  entry  from  their  herd  of  origin 
and  were  not  commingled  with  cattle 
from  any  herd  not  so  accredited;  or  (3) 
are  consigned  from  the  port  of  entry  to 
a  recognized  slaughtering  establishinent, 
in  accordance  with  §  92.429. 

The  regulations  are  intended  to 
prevent  the  importation  of  TB-infected 
cattle  into  the  United  States.  Despite  the 
regulations,  however,  more  than  half  of 
all  cattle  with  tuberculous  lesions 
detected  at  slaughter  in  the  United 
States  during  the  past  decade  have  been 
traced  back  to  Mexico.  During  the  18 
months  ending  March  31, 1993,  for 
example.  1.090  TB-infected  cattle  were 
detected  at  slaughter  in  the  United 
States.  Of  those,  713  were  identified  as 
Mexican-origin  steers. 

Therefore,  to  safeguard  the  health  of 
domestic  cattle,  we  propose  to  amend 
§  92.427(c)  to  require  certain  steers 
imported  into  the  United  States  from 
Mexico  be  sent  either  to  a  quarantined 
pasture  or  quarantined  feedlot  for  finish 
feeding,  or  to  a  quarantined  holding 
facility  for  quarantine  and  60-day  post- 
entry  tuberculin  test.  We  believe  this 
action  would  minimize  the  exposure  of 
domestic  cattle  to  TB-infected  cattle 
imported  from  Mexico.  We  propose  to 
add  to  9  CFR  part  77  a  new  §  77.6. 
providing  the  specific  requirements  for 
a  quarantined  feedlot.  quarantined 
pasture,  and  for  post-entry  quarantine 
and  TB-testing  at  a  quarantined  holding 
facility. 

In  addition,  we  propose  to  add  to  the 
regulations  specific  provisions  for 
spayed  heifers  imported  into  the  United 
States  from  Mexico.  Until  recently.  U.S. 
importers  expressed  little  interest  in 
Mexican-origin  spayed  heifers. 
Conditions  have  changed,  however,  and 
importers  have  requested  that  we  set 
forth  specific  provisions  for  the 
importation  of  Mexican-origin  spayed 
heifers. 


Lacking  reproductive  organs,  neutered 
females  and  neutered  males  are 
indistinguishable  in  terms  of 
susceptibility  to  TB  and  other  diseases. 
This  means  that,  for  regulatory 
purposes,  spayed  heifers  and  steers  are 
identical,  and  that  the  provisions 
applicable  to  steers  apply  equally  to 
spayed  heifers.  Therefore,  under  the 
proposed  regulations,  spayed  heifers 
would  be  regulated  under  the  same 
terms  as  steers.  The  specific  provisions 
for  steers  from  Mexico,  at  §92. 427(c), 
would  be  amended  to  include  spayed 
heifers  &t)m  Mexico. 

In  addition,  we  propose  to  hold 
importers  accountable  for  the  health  of 
the  animals  they  import  by  amending 
§  50.14(f)  to  categorically  deny 
indemnity  claims  for  Mexican-origin 
steers  and  spayed  heifers  that  test 
positive  to  the  60-day  post-entry 
tuberculin  test,  and  for  any  cattle 
exposed  to  such  reactors.  This  change 
would  increase  the  financial  stake  that 
importers  have  in  the  quahty  of  the  TB- 
testing  on  which  they  base  their 
purchase  and  importation  decisions. 
That  is,  it  would  provide  importers  with 
an  incentive  to  purchase  only  steers  and 
spayed  heifers  tiiat  present  fittle  or  no 
risk  of  TB-infection,  encouraging  a  more 
active  interest  in  herds  of  origin  and  test 
histories.  We  expect  that  this 
heightened  accoimtabihty  would 
sharply  reduce  the  number  of  TB- 
infected  animals  imported  into  the 
United  States  from  Mexico. 

Restricted  Status  Cattle 

As  stated  above,  we  propose  to 
require  that  certain  steers  and  spayed 
heifers  imported  into  the  United  States 
from  Mexico  be  sent  either  to  a 
quarantined  pasture  or  quarantined 
feedlot  for  finish  feeding,  or  to  a 
quarantined  holding  facility  for    , 
quarantine  and  60-day  post-entry 
tuberculin  test.  The  affected  steers  and 
spayed  heifers  would  be  known  as 
"restricted  status  cattle."  and  would 
include  all  steers  and  spayed  heifers 
except  the  following: 

•  Those  that  are  consigned  from  the 
port  of  entry  to  a  recognized 
slaughtering  establishinent,  in 
accordance  with  §  92.429; 

•  TTiose  that  have  been  tuberculin 
tested,  with  negative  results  for  the 
entire  lot,  at  the  port  of  entry  (a 
definition  of  lot  would  be  added  to 

§  77.1  to  read  as  follows:  "All  the 
members  of  a  group  of  cattle  in  a  single 
consiemnent."); 

•  Those  that  originated  in  a  herd 
declared  to  be  tuberculosis-accredited 
by  the  Government  of  Mexico,  and  were 
moved  directly  to  the  port  of  entry  from 
their  herd  of  origin  without 


comminghng  with  cattle  from  a  non- 
accredited  herd;  and 

•  Those  that  originated  in  a  herd  in 
a  state  participating  in  the  Mexican 
National  Tuberculosis  Eradication 
Program,  and  that  (as  part  of  the 
Mexican  National  Tuberculosis 
Eradication  Program)  were  tuberculin 
tested  at  a  ranch  of  origin  monitored  by 
the  animal  health  service  of  the  National 
Government  of  Mexico  or  at  a  testing 
pen  under  the  full-time  supervision  of 
the  animal  health  service  of  the  National 
Government  of  Mexico.  This  latter 
provision  would  afford  the  animal 
health  service  of  the  National 
Government  of  Mexico  greater  control 
over  testing  and  post-test  movement.  A 
definition  of  "reslrfcted  status  cattle" 
would  be  added  to  §  77.1.  We  would 
also  add  a  definition  of  "herd  of  origin 
(originated  in  a  herd)"  to  §  77.1  to  read 
as  follows:  "Any  herd  in  which  cattle 
are  bom  and  remain  until  movement  or 
any  herd  in  which  cattle  remain  for  120 
days  immediately  prior  to  movement. 
As  used  in  this  part,  "originated  in  a 
herd"  shall  have  the  same  meaning  as 
set  forth  here  for  "herd  of  origin."  We 
would  require  that  the  cattle  remain  in 
a  herd  for  120  days  to  reflect  the  testing 
criteria  for  herd  additions  found  in 
APHIS'S  Uniform  Methods  and  Rules- 
Bovine  Tuberculosis  Eradication,  which 
is  incorporated  by  reference  in  part  77. 
Under  the  current  regulations,  steers 
and  spayed  heifers  that  are  consigned 
from  the  port  of  entrj'  to  a  recognized 
slaughtering  establishment  have  no 
opportunity  to  spread  TB  to  animals  not 
consigned  to  slaughter,  and  pose  no 
disease  risk  to  domestic  livestock. 
Therefore,  we  are  proposing  no  new 
restrictions  on  the  post-entry  movement 
of  these  animals.  ' 

The  other  steers  and  spayed  heifers 
excluded  from  the  proposed  category  of 
restricted  status  cattle  would  either  have 
tested  negative  to  TB  at  the  U.S.  port  of 
entry  or  would  have  originated  in  a  TB- 
accredited  herd  or  in  a  herd  in  a  state 
participating  in  the  Mexican  National 
Tuberculosis  Eradication  Program.  (The 
states  participating  in  the  Mexican 
National  Tuberculosis  Eradication 
Program  would  be  listed  in  the 
proposed  definition  of  Mexican 
National  Tuberculosis  Eradication 
Program  that  would  be  added  to  §  77.1.) 
We  are  confident  in  the  reUability  of  the 
port-of-entry  testing  that  would  be 
conducted  by  APHIS,  on  the  basis  of 
which  any  test-positive  or  exposed 
animals  would  be  refused  entry  into  the 
United  States.  We  are  equally  confident 
in  the  stringent  standards  of  the 
National  Tuberculosis  Eradication 
Program  recently  established  by  the 
Government  of  Mexico.  The 
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Government  of  Mexico  has  allocated 
$92  million  to  be  spent  on  this 
comprebensive  disease-pfevention  and 
eradication  program  during  the  next  5 
years,  with  a  goal  of  TB  eradication  in 
Mexico  by  1998.  As  its  proposed 
definition  in  §  77.1  states.  Mexico's 
National  Tuberculosis  Eradication 
Program  incorporates  methods  and  rules 
for  TB  testing,  traceback,  and 
eradication  that  have  been  determined 
by  the  Administrator  to  be  equivalent  to 
those  set  forth  in  APHIS'S  Uniform 
Methods  and  Rules — Bovine 
Tuberculosis  Eradication,  which  is 
incorporated  by  reference  in  part  77. 
The  Mexican  "TB-eradication  program  is 
equivalent  to  the  program  adopted  by  a 
State  establishing  or  maintaining 
modified  accredited  state  status  in  the 
United  States  imder  the  Bovine 
Tuberculosis  Eradication  program.  As  in 
the  United  States,  particijMtion  is  on  a 
state-by-state  basis.  The  full  funding  of 
the  Mexican  Natioiwl  Tuberculosis 
Eradication  Program  redoubles  our 
confidence  in  the  national  standards  the 
Government  of  Mexico  uses  to 
determine  that  a  herd  qualifies  for  TB- 
accredited  status,  and  ^at  any  steers  or 
spayed  heifers  from  a  TB-accredited 
herd  would  have  had  no  opportunity  to 
commingle  with  potentially  TB-infected 
animals.  The  rigorous  monitoring  for 
tuberculosis  undergone  by  steers  and 
spayed  heifers  in  the  three  categories 
discussed  in  this  paragraph  justifies 
their  exclusion  from  restricted  status 
cattle. 

Restricted  status  cattle  would  be 
subject  to  the  restrictions  set  forth  in 
proposed  §  77.6.  A  cross-reference  to 
this  effect  would  be  added  to  the 
regulations  at  proposed  §  92.427(c)(5). 
Specifically,  restricted  status  cattle 
could  only  be  moved  fi-om  the  port  of 
entry  to  a  quarantined  pasture  or 
quarantined  feedlot  for  finish  feeding,  or 
to  a  quarantined  holding  facility  for 
quarantine  and  60-day  post-entry 
tuberculin  test.  Quarantined  pastures, 
quarantined  feedlots,  and  quarantined 
holding  facilities  could  be  located  only 
in  States  that  are  net  classified  as 
accredited-fi^e.  This  provision  would 
safeguard  accredited- free  States  fi-om  the 
possibility  that  a  potentially  TB-infected 
steer  or  spayed  heifer  from  a 
quarantined  pasture,  quarantined 
feedlot,  or  quarantined  holding  facihty 
could,  as  a  result  of  an  accident  or  other 
misfortune,  jeopardize  the  TB-free  status 
of  any  accredited-free  State.  Restricted 
status  cattle  being  moved  from  the  port 
of  entry  to  a  quarantined  pasture  or 
quarantined  feedlot  for  finish  feeding,  or 
to  a  quarantined  holding  facihty  for 
quarantine  and  60-day  post-entry 


tuberctilin  test,  would  be  required  to  be 
moved  in  vehicles  closed  %irith  official 
seals  apphed  and  removed  by  an  APHIS 
representative.  State  representative,  or 
one  of  their  designees.  This  proposed 
requirement  would  ensure  that 
restricted  status  cattle  have  no  contact 
with  other  animals  while  in  transit  from 
one  facihty  to  another.  Further, 
restricted  status  cattle  would  have  to  be 
accompanied  by  a  permit  any  time  they 
are  being  moved,  except  when  being 
moved  directly  to  slaughter.  (The 
definition  oi  permit  in  §  77.1  would  be 
expanded  to  provide  both  for  issuance 
of  permits  at  the  port  of  entry,  and  for 
identification  of  restricted  status  cattle, 
and  to  provide  for  movement  only  in 
accordance  with  applicable  State  and 
Federal  regulations.) 

Quarantined  Pastures,  Quarantined 
Feedlots,  Quarantined  Holding 
Facilities 

We  have  developed  the  proposed 
requirements  for  quarantined  pastures, 
quarantined  feedlots,  and  quarantined 
holding  facihties  (proposed  §§  77.6(b), 
(c).  and  (d))  on  the  basis  of  State  and 
Federal  experience  with  other  disease- 
control  programs.  That  experience  has 
shown  the  proposed  provisions  for  the 
three  kinds  of  premises  to  be  effective 
in  preventing  livestock  of  unknov»m 
disease  status  from  spreading  disease  to 
other  livestock. 

Defmitions  of  quarantined  feedlot, 
quarantined  pasture,  and  quarantined 
holding  facility  would  be  added  to 
§  77.1.  "Quarantined  feedlot"  would  be 
defined  as  a  confined  drylot  for  finish 
feeding  of  restricted  status  cattle,  with 
no  facilities  for  pasturing  or  grazing, 
that  has  been  approved  for  this  purpose 
by  the  State  representative  and  an 
APHIS  representative,  and  that  is  imder 
State  quarantine.  "Quarantined  pasture" 
would  be  defined  as  a  confined  grazing 
area  established  for  the  forage-feeding  of 
restricted  status  cattle  that  has  been 
approved  for  this  purpose  by  the  State 
representative  and  an  APHIS 
representative,  and  that  is  under  State 
quarantine.  "Quarantined  holding" 
facility  would  be  defined  as  a  confined 
dr>'lot  that  has  been  approved  by  the 
State  representative  and  an  APHIS 
representative  for  the  post-entry 
quarantine  and  tuberculosis-testing  of 
restricted  status  cattle,  and  that  is  under 
State  quarantine.  (In  a  drylot.  all  water 
and  feed  are  brought  to  the  animals  in 
troughs.) 

To  prevent  restricted  status  cattle 
from  being  commingled  with  other 
livestock,  the  proposed  regulations 
provide  that  only  restricted  status  cattle 
may  be  moved  into  a  quarantined 
pasture,  quarantined  feedlot,  or 


quarantined  holding  facility.  There  may 
be  cases  where  a  feedlot  operator 
introduces  new  cattle  into  a  quarantined 
feedlot.  In  such  cases,  any  non- 
restricted  cattle  that  enter  a  quarantined 
feedlot  and  commingle  with  restricted 
status  cattle  would  assume  restricted 
status.  Further,  as  discussed  above, 
restricted  status  cattle  that  are  not  being 
moved  directly  to  slaughter  could  be 
moved  from  a  quarantined  pasture, 
quarantined  feedlot,  or  quarantined 
holding  facility  only  if  accompanied  by 
a  f)ennit  issued  at  the  pasture,  feedlot, 
or  holding  facility  from  which  they  are 
being  moved.  (Cattle  in  a  lot  that  tests 
negative  for  tuberculosis  in  the  60-day 
post-entry  tuberculin  test  would  no 
longer  be  classified  as  restricted  status 
cattle,  and  would  be  issued  a  certificate 
for  movement  from  the  quarantined 
holding  facility,  in  accordance  with 
proposed  §  77.6,  paragraphs  (d)(5)  and 
(d)(6)(ii)). 

Restricted  status  cattle  would  at  all 
times  be  required  to  be  isolated  fi'om 
other  livestock  by  a  distance  sufficient 
to  prevent  physical  contact.  In 
quarantined  pastures,  where  structures 
and  pens  would  not  provide  such 
isolation,  double  fences  10  feet  apart, 
natural  barriers,  or  the  absence  of 
adjacent  herds  would  serve  this 
purpose.  To  ensure  that  the  area 
surrounding  a  quarantined  pasture  does 
not  undergo  significant  changes  that 
might  affect  the  isolation  of  the 
restricted  status  cattle  quarantined  on 
the  premises,  the  Administrator  would 
approve  a  quarantined  pasture  for  a 
period  not  to  exceed  10  months. 

In  quarantined  feedlots,  commingling 
of  different  lots  of  restricted  status  cattle 
would  be  allowed.  In  quarantined 
holding  facilities,  however,  each  lot  of 
restricted  status  cattle  would  be  isolated 
from  other  restricted  status  cattle  by 
double  fences  10  feet  apart.  This  would 
ensure  that  potentially  infected  animals 
would  be  prevented  from  spreading 
tuberculosis  to  cattle  in  other  lots. 

In  quarantined  feedlots  and 
quarantined  holding  facilities,  the 
proposed  regulations  would  require  that 
the  structures,  pens,  implements,  and 
conveyances  be  cleaned  and  disinfected 
within  15  days  after  the  removal  of  each 
lot  of  restricted  status  cattle,  in 
accordance  with  §§  71.4,  71.7,  and  71.10 
through  12  in  9  CFR  part  71. 

Because  of  the  post-entry  tubercuUn 
testing  to  be  performed  at  quarantined 
holding  facilities,  proposed  §  77.6(d)(4) 
requires  that  each  such  facihty  be 
equipped  to  handle  the  chute  inspection 
and  tuberculin  testing  of  cattle.  To 
ensure  that  animal  health  officials  are 
available  when  needed,  proposed 
§  77.6(d)(2)(i)  requires  that  the  importer 
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contact  the  State  representative  to 
schedule  inspection  and  quarantine 
services  no  less  than  14  days  before  the 
proposed  date  of  entry  of  the  restricted 
status  cattle  into  the  facility. 

Proposed  §  77.6(d)(5)  provides  for 
issuance  of  a  certificate  for  movement 
from  the  quarantined  holding  facility,  in 
accordance  with  individual  State 
requirements,  for  restricted  status  cattle 
from  a  lot  that  tests  negative  for 
tuberculosis  in  the  60-day  post-entry 
tubercuUn  test  As  stated  earher,  cattle 
from  such  a  lot  would  no  longer  be 
classified  as  restricted  status  cattle. 
Proposed  §  77.6(d)(6)  requires  that  any 
cattle  that  test  positive  for  tuberculosis 
in  thp  60-day  post-entry  tuberculin  test 
(reactors)  must  be  sent  directly  to 
slaughter  or  destroyed  and  subjected  to 
a  postmortem  examination  by  an  APHIS 
rep)resentative  or  a  State  representative 
trained  in  TB-postmortem  techniques. 
All  oUier  cattle  In  that  lot  would  be  held 
at  the  quarantined  holding  facility  until 
slaughter  e.xamination  of  the  reactors.  If 
gross  or  microscopic  tuberculous  lesions 
are  detected  in  the  reactors  during 
slaughter  or  laboratory  examination,  the 
other  cattle  in  the  lot  must  be  moved 
from  the  quarantined  holding  facility  to 
a  quarantined  pasture,  a  quarantined 
feedlpt,  or  directly  to  slaughter.  All 
provisions  for  restricted  status  cattle 
discussed  abo\-e  would  continue  to 
apply. 

If  the  slaughter  or  laboratory 
examination  detects  no  tuberculous 
lesions  in  the  reactors,  the  other  cattle 
in  the  lot  would  be  allowed  to  remain 
at  the;  quarantined  holding  facility  for 
retestlng  60  days  after  the  original  post- 
entry  tuberculin  test;  if  the  entire  lot 
subsequently  tests  negative  for 
tuberiulosis,  these  cattle  would  be 
issued  a  certificate,  in  accordance  with 
§  77.6i(d)(5).  However,  if  any  retested 
cattle  test  positive  for  tuberculosis,  the 
other  battle  in  the  lot  must  be  moved  to 
a  quarantined  pasture,  a  quarantined 
feedlqt,  or  directly  to  slaughter.  All 
provisions  for  restricted  status  cattle 
discussed  above  would  rcnlinwe  to 
applyi 

To  ensure  that  restricted  status  cattle 
of  unknown  disease  status  do  not 
present  a  risk  of  exposing  other 
livestock  to  tuberculosis,  we  further 
propose  that: 

•  The  Administrator  and  the  State 
animal  health  official  would  establish 
procedures  for:  (1)  Accounting  for  all 
restricted  status  cattle  entering  and 
leaving  quarantined  pastures, 
qua:a4t:ned  feedlots.  and  quarantined 
hciUiii^g  facihties.  including  the 

rording  of  official  Mexican  blue  eartag 
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numbtrs;  and  (2)  the  monitoring  of 
quarar  tined  pastures,  quarantined 


feedlots,  and  quarantined  holding 
facilities  by  an  APHIS  representative  or 
a  State  representative.  State  and  Federal 
representatives  would  then  be 
responsible  for  following  the  estabhshed 
procedures. 

•  Restricted  status  cattle  could  be 
moved  into  quarantined  pastures  on  a 
lot-basis  only;  only  the  cattle 
comprising  a  single  lot  of  restricted 
status  cattle  could  be  moved  into  the 
quarantined  pasture.  As  a  further 
safeguard,  oumers  of  adjacent  properties 
would  be  notified  of  the  presence  of  a 
quarantined  pasture. 

Miscellaneous 

Because  Hawaii  has  attained 
accredited-free  status,  we  propose  to 
remove  §  50.16.  "Certain  cattle  on  the 
Island  of  Molokai  in  Hawaii,"  from  the 
regulations;  to  remove  the  proviso 
referring  to  §  50.16  from  the  definition 
of  "Permit"  in  §  50.1;  and  to  remove  the 
exception  for  exposed  cattle  moved  in 
accordance  with  §  50.16  from  §  77.5(b). 
We  propose  to  revise  the  definition  of 
"Cattle  and  bison  not  known  to  be 
affected"  in  §  77.1.  which  currently 
reads  "All  cattle  and  bison  except  those 
originating  from  tuberculosis  affected 
herds  or  from  herds  containing 
tuberculosis  suspect  cattle  or  bison." 
The  nonsubstantive  editorial  change  we 
propose  wovJd  deCne  "Cattle  and  bison 
not  known  to  be  affected"  in  more 
general  terms,  as  "All  cattle  and  bison 
of  unknown  disease  status.  ' 

For  clarity,  we  propose  to  reorganize 
§  92.427(c)(1)  into  subparagraphs  and 
make  nonsubstantive  editorial  changes 
to  the  text.  We  also  propose  to  remove 
from  §  92.427(c)  the  requirement  that 
tattoos  be  described  on  certificates  for 
cattle  from  Mexico.  Current 
requirements  for  the  identification  of  all 
cattle  from  Mexico  to  be  identified  by 
official  Mexican  Ministry  of  Agriculture 
and  Water  Resources  (SARH)  blue  eartag 
numbers  make  the  tattoo  requirement 
unnecessary. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  ur.dcr 
Executive  Order  12806.  This  rule  has 
bc-en  determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866  and 
therefore  has  not  been  reviewed  by  tlie 
Office  of  Management  and  Budget. 

In  accordance  with  5  I'.S.C.  B03.  we 
have  performed  an  Initial  Regulatory 
Flexibility  Analysis,  which  is  set  out 
below,  regarding  the  impact  of  this 
proposed  rule  on  small  entities. 
However,  we  do  not  currently  have  all 
the  data  necessary  for  a  comprehensive 
analysis  of  the  effects  of  this  rule  on 
small  entities.  Therefore,  we  are  inviting 


comments  concerning  fKJtenlia!  effects. 
In  particular,  we  are  interested  in 
determining  the  number  and  kind  of 
small  entities  that  may  incur  benefits  or 
costs  from  implementation  of  this 
proposed  rule. 

In  accordance  with  21  U.S.C  1 1 1,  the 
Secretary  of  Agriculture  is  authorized  to 
promulgate  regulations  to  prevent  the 
introduction  or  dissemination  of  any 
communicable  disease  of  animals  from 
a  foreign  country  into  the  United  States. 
This  proposed  rule  would  allow  the 
importation  of  certain  steers  and  spayed 
heifers  from  Mexico  under  resirictions 
that  appear  necessary  to  prevent  the 
introduction  or  dissemination  of 
tuberculosis. 

Cattle  imported  into  the  United  States 
from  Mexico  in  1993  accounted  for 
about  1  percent  of  the  total  U.S.  bovine 
population  (1  million.'99.4  million).  The 
total  value  of  imported  Mexican  cattle 
slightly  exceeded  $361  milhon.  which  is 
less  than  1  percent  of  the  1991  value  of 
the  U.S.  live  cattle  inventory,  estimated 
at  more  then  S64  biUion. 

Under  the  proposed  rule,  certain 
steers  and  spayed  heifers  from  Mexico 
that  are  not  being  shipped  directly  to 
slaughter  would  be  regarded  as 
"restricted  status  cattle."  As  such,  they 
would  be  required  to  move  from  the 
port  of  entry  to  a  quarantined  pasture, 
to  a  quarantined  feedlot,  or  to  a 
quarantined  holding  facihty  for  the  60- 
day  post-entry  tubercuhn  test.  If  the 
entire  lot  in  Lhe  quarantined  holding 
facility  is  TB-free,  the  cattle  would  no 
longer  be  regulated  as  restricted  status 
cattle.  Any  restricted  status  cattle  that 
test  positive  for  TB.  and  any  cattle 
exposed  to  such  reactors,  would  be 
ineligible  for  indemnity  claims 
(indemnity  payments  amount  to  a 
maximiun  of  S750  per  animal). 

Although  we  have  no  basis  for 
estimating  the  e.xtent  to  which  the 
quarantined  holding  facilities  being 
proposed  would  be  used,  we  expect 
most  importers  to  move  restricted  status 
cattle  to  quarantined  pastures  or 
quarantined  feedlots  for  finish  feedmg. 
and  then  to  slaughter. 

For  importers  who  currently  ship 
Mexican-origin  cattle  to  pastures  or 
feedlots,  and  then  to  slaughter, 
shipping,  feeding,  and  grazing  costs 
would  not  change.  Therefore,  we  foresee 
little  or  no  increase  in  importation  costs 
because  of  the  proposed  requirement 
that  the  animals  be  shipped  to 
quarantined  pastures  or  quarantined 
fetdlots. 

Importers  of  rodeo  steers  appear  to 
have  the  greatest  interest  in  the  post- 
entry  tubercuhn  testing  that  would 
require  selection  of  the  quarantined 
holding  facility,  because  certificates 
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would  be  required  for  these  cattle  to  be 
moved  from  rodeo  to  rodeo,  and 
certificates  for  restricted  status  cattle 
could  be  issued  only  at  a  quarantined 
holding  facility.  However,  most  rodeo 
steers  imported  into  the  United  States 
from  Mexico  originate  in  states 
participating  in  the  Mexican  National 
Tuberculosis  Eradication  Program,  and 
would  be  exempt  from  the  proposed 
requirements. 

By  disallowing  indemnity  for  test- 
positive  restricted  status  cattle  and 
animals  exposed  to  such  cattle,  APHIS 
would  shift  the  burden  of  risk  from  the 
taxpayer  to  the  importer.  Because  it  is 
impossible  to  project  how  many 
restricted  status  cattle  will  be  identified 
as  TB  reactors  as  a  result  of  the  60-day 
post-entry  tuberculin  test,  it  is  also 
impossible  to  know  how  many 
importers  might  be  affected  by  the 
denial  of  indemnity  claims  for  such 
animals.  As  stated  in  the  preceding 
paragraph,  however,  we  expect  few 
importers  to  opt  for  post -entry 
tubercuhn  testing  at  quarantined 
holding  facilities.  Accordingly,  the 
economic  effect  of  denying  indemnity 
claims  for  test-positive  restricted  status 
cattle  at  quarantined  holding  facilities, 
and  animals  exposed  to  such  cattle,  is 
expected  to  be  minimal. 

For  importers  who  ship  Mexican- 
origin  cattle  to  quarantined  holding 
facilities,  the  costs  associated  with  the 
post-entry  tuberculin  testing  will 
slightly  increase  importation  costs. 
Information  on  the  potential  effects  of 
the  proposed  changes  on  feedlot  owners 
is  unavailable. 

This  proposed  rule  contains 
paperwork  and  recordkeeping 
requirements.  Under  this  proposed  rule, 
a  permit  would  have  to  be  issued  by  an 
APHIS  representative.  State 
representative,  or  accredited 
veterinarian  before  restricted  status 
cattle  could  be  moved  anywhere  other 
than  directly  to  slaughter.  A  certificate 
would  have  to  be  issued  for  cattle  that 
test  negative  for  tuberculosis  before  they 
could  be  moved  from  the  quarantined 
holding  facility.  In  addition,  this 
proposed  rule  would  require  that  the 
official  Mexican  Goverrunent  blue  eartag 
numbers  (or  replacement  eartags)  of  all 
restricted  status  cattle  entering  and 
leaving  a  quarantined  pasture, 
quarantined  feedlot,  and  quarantined 
holding  facility,  be  recorded,  in 
accordance  with  procedures  to  be 
estabUshed  by  the  Administrator  and 
the  State  animal  health  official. 

The  alternatives  to  this  proposed  rule 
would  be  to  take  no  action  or  to  prohibit 
the  importation  of  certain  steers  and 
spayed  heifers  from  Mexico.  We  do  not 
consider  taking  no  action  a  reasonable 


alternative,  because  it  would  not  reduce 
the  risk  that  TB-infected  steers  and 
spayed  heifers  from  Mexico  might 
spread  tuberculosis  to  U.S.  livestock. 
We  also  do  not  consider  importation 
under  conditions  other  than  those 
proposed  a  viable  option,  because  we 
believe  the  proposed  conditions  are 
necessary  to  ensure  that  potentially 
infected  steers  and  spayed  heifers  from 
Mexico  do  not  spread  tuberculosis  to 
U.S.  livestock. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rale  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget.  Please  send  written 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs,  OMB.  Attention: 
Desk  Officer  for  APHIS.  Washington,  DC 
20503.  Please  send  a  copy  of  your 
comments  to:  (1)  Chief,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  USDA.  room  804,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsviile,  MD  20782,  and  (2) 
Clearance  Officer,  OIRM.  USDA,  room 
404-W,  14th  Street  and  Independence 
Avenue  SW..  Washington,  EX:  20250. 

List  of  Subjects. 

9  CFR  Part  50 

Animal  diseases.  Bison,  Cattle,  Hogs, 
Indemnity  payments.  Reporting  and 
recordkeeping  requirements. 
Tuberculosis. 

9  CFR  Part  77 

Animal  diseases.  Bison.  Cattle, 
Reporting  and  recordkeeping 
requirements.  Transportation, 
Tuberculosis. 

9  CFR  Part  92 

Animal  diseases.  Imports,  Livestock, 
Poultry  and  poultry  products, 
Quarantine.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  parts  50.  77.  and 
92  would  be  amended  as  follows: 


PART  50-ANIMALS  DESTROYED 
BECAUSE  OF  TUBERCULOSIS 

1.  The  authority  citation  for  part  50 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  111-113. 114. 114a, 
114a-l.  120,  121.  125. 134b;  7  CFR  2.17,  2.51, 
and  371.2(d). 

§50.1    [Amended] 

2.  In  §  50.1,  the  definition  of  Permit 
would  be  revised  by  removing  the 
proviso  after  the  semicolon  and 
replacing  the  semicolon  with  a  period. 

3.  In  §  50.14.  new  paragraph  (f)  would 
be  added  to  read  as  follows: 

§  50.1 4    Claims  not  allowed. 

•         *         *         •         • 

(f)  If  the  cattle  infected  with 
tuberculosis  are  Mexican-origin  steers  or 
spayed  heifers  that  tested  positive  to  the 
post-entry  tuberculin  test  performed  in 
accordance  with  §  77.6(d)  of  this 
chapter,  or  are  cattle  that  were  exposed 
to  such  animals. 

§50.16    [Removed] 

4.  Section  50.16  would  be  removed. 

PART  77— TUBERCULOSIS 

5.  The  authority  citation  for  part  77 
would  continue  to  read  as  follows: 

Authority:  21  U  S.C.  Ill,  114,  114a,  115- 
117.  120,  121. 134b,  134f;  7  CFR  2.17.  2.51. 
and  371.2(d). 

6.  In  §  77.1.  the  definitions  of  Cattle 
and  bison  not  known  to  be  affected  and 
Permit  would  be  revised,  and 
definitions  of  Herd  of  origin  (originated 
in  a  herd).  Lot,  Mexican  National 
Tuberculosis  Eradication  Program, 
Quarantined  feedlot,  Quarantined 
holding  facility.  Quarantined  pasture, 
and  Restricted  status  cattle  would  be 
added,  in  alphabetical  order,  to  read  as 
follows: 

§77.1     Definitions. 

*  •         *         •         • 

Cattle  and  bison  not  known  to  be 
affected.  All  cattle  and  bison  of 
unknovni  disease  status. 

«        •        *        *        • 

Herd  of  origin  (originated  in  a  herd). 
Any  herd  in  which  cattle  are  bom  and 
remain  until  movement  or  any  herd  in 
which  cattle  remain  for  120  days 
immediately  prior  to  movement.  As 
used  in  this  part,  originated  in  a  herd 
shall  have  the  same  meaning  as  set  forth 
here  for  herd  of  origin. 

•  *        •        •        * 

Lot.  All  the  members  of  a  group  of 
cattle  in  a  single  consignment. 

Mexican  National  Tuberculosis 
Eradication  Program.  (1)  A  program  for 
bovine  tuberculosis  eradication 
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established  by  the  National  Government 
of  Mexico  that  incorporates  methods 
and  rules  that  have  been  determined  by 
the  Administrator  to  be  equivalent  to 
the  rules  and  methods  set  forth  in  the 
Unifonn  Methods  and  Rules — Bovine 
Tuberculosis  Eradication,  in  which 
participation  is  on  a  state-by-state  basis, 
and  that  has  been  determined  by  the 
Administrator  to  be  equivalent  to  the 
testing,  traceback.  and  eradication 
program  adopted  by  any  State 
establishing  or  maintaining  modified 
accredited  state  status  in  the  United 
States,  in  accordance  wi'Ji  the  Uniform 
Methods  and  Rules — Bovine 
Tuberculosis  Eradication. 

(2)  The  foiiowing  Mexican  states  have 
attained  status  equivalent  to  modified 
accre4ited  State  status  in  the  United 
States*  as  determined  by  the 
Administrator:  [No  statesl 

•    ■    I        *        •        • 

I 

Perhit.  An  official  document  (VS 
Form  1-27  or  comparable  State  form) 
issued  by  an  APHIS  reprosentative. 
State  representative,  or  an  accredited 
veterinarian  at  the  point  of  origin  or  port 
of  entjfy,  for  the  movement  of  cattle  or 
bison  to  be  moved,  under  this  part, 
directly  to  slaughter,  or  to  a  quarantined 
pasturb,  quarantined  feedlot.  or 
quarantined  holding  facility,  which 
shows  the  tuberculosis  status  of  each 
animal  (reactor,  suspect,  exposed,  or,  in 
the  case  of  restricted  status  cattle  fi-om 
Mexico,  unknown),  the  eartag  number 
and  the  name  of  the  owner  of  such 
animal,  the  slaughtering  establishment 
or  quarantined  pasture,  quarantined 
feedlo^.  or  quarantined  holding  facility 
to  whith  the  animals  are  to  be  moved, 
the  official  seal  numbers,  the  purpose 
for  which  the  animals  are  to  be  moved, 
and  that  tiiey  are  eligible  for  such 
movenjent  under  the  applicable  Federal 
regulations. 

Quarantined  feedlot.  A  confined 
dryiot  for  feeding  of  restricted  status 
cattle  that  has  been  approved  for  this 
purpose  by  the  State  representative  and 
an  APHIS  representative,  and  that  is 
under  State  quarantine.  (In  a  dryiot, 
there  are  no  provisions  for  pasturing  or 
grazing,  and  all  food  and  wafer  is 
brought  to  the  cattle  in  troughs.) 

Quamntined  holding  facility.  A 
confined  dryiot  that  has  been  approved 
by  the  State  representative  and  an 
.\PHIS  representative  for  the  quarantine 
and  post-entry  tuberculosis-testing  of 
restricted  status  cattle,  and  that  is  under 
State  quarantine.  (In  a  dryiot.  there  are 
no  provisions  for  pasturing  or  grazing, 
and  all  ifood  and  water  is  brought  to  the 
cattle  in  troughs.) 


Quarantined  pasture.  A  confined 
grazing  area  estabhshed  for  the  forage- 
feeding  of  a  single  lot  of  restricted  status 
cattle,  that  has  been  approved  for  this 
purpose  by  die  State  representative  and 
an  APHIS  representative,  and  that  is 
under  State  quarantine. 
*        •        •        •        • 

Restricted  status  cattle.  All  steers  and 
spayed  heifers  from  Mexico  except 
those  steers  and  spayed  heifers  that: 

(1)  Originated  in  a  herd  in  a»state  that 
is  participating  in  the  Mexican  National 
Tuberculosis  Eradication  Program  and 
that  is  Usted  in  the  definition  of 
Mexican  National  Tuberculosis 
Eradication  Program  in  this  section  as 
having  attained  status  equivalent  to 
modified  accredited  State  status  in  the 
United  States,  as  determined  by  the 
Administrator;  have  been  tuberculin 
tested  by  a  salaried  veterinarian  of  the 
National  Government  of  Mexico  or  by  a 
veterinarian  accredited  by  the  National 
Government  of  Mexico  not  more  than  60 
duys  before  the  date  the  animals  are 
offered  for  entry  into  the  United  States, 
at  a  ranch  of  origin  monitored  by  the 
animal  health  service  of  the  National 
Government  of  Me.xico  or  at  a  testing 
pen  under  the  full-time  supervision  of 
the  animal  health  service  of  the  rJational 
Government  of  Me.xico;  and  are  moved 
directly  to  the  port  of  entry  from  their 
ranch  of  origin  or  testing  pen  without 
having  commingled  with  other  cattle 
while  en  route  to  the  port  of  entry;  or 

(2)  Originated  in  herds  declared  to  be 
tuberculosis-accredited  by  the 
Government  of  Mexico,  if  they  are 
moved  directly  to  the  port  of  entry  from 
their  herd  of  origin  without  having 
commingled  with  cattle  from  any  non- 
accredited  herd  while  en  route  to  the 
port  of  entry;  or 

(3)  Were  tuberculin  tested  with 
negative  results  for  the  entire  lot  at  the 
port  of  entry,  as  provided  in 
§92.427(c)(3Ki)  of  this  chapter  or 

(4)  Are  consigned  from  the  port  of 
entry  to  a  recognized  slaughtering 
establishment,  as  provided  in  §  92.429 
of  this  chapter. 
*        •        •        *        • 

§  77.5    [Amended] 

7.  In  §  77.5.  the  heading,  the  word 
"comtaining"  would  be  removed  and 
the  word  "containing"  would  be  added 
in  its  place. 

8.  In  §  77.5,  paragraph  (b),  the 
introductory  text,  the  words  "Except  for 
the  movement  of  exposed  cattle  to  a 
quarantined  feedlot  in  accordance  with 
§  50.16  of  this  chapter,  exposed"  would 
be  removed  and  the  word  "Ex-posed" 
would  be  added  in  their  place. 


9.  Section  77.6  would  be  redesignated 
as  §  77.7  and  a  new  §  77.6  would  be 
added  to  read  as  follows: 

§  77.6    Rest'icted  status  catUe  from 
Mexico. 

Restricted  status  cattle  are  subject  to 
the  post-entry  restrictions  provided  in 
this  section,  to  other  applicable 
provisions  of  this  part,  and  to  §  50.14(f) 
of  this  chapter. 

(a)  Restricted  status  cattle  may  be 
moved  from  the  port  of  entry  only  if; 

(1)  Moved  in  vehicles  closed  with 
official  seals  appUed  and  removed  by  an 
APHIS  representative.  State 
representative,  or  person  designated  by 
the  APHIS  representative  or  State 
representative; 

(2)  Accompanied  by  a  permit;  and 

(3)  Moved  to  a  quarantined  pasture, 
quarantined  feedlot,  or  to  a  quarantined 
holding  facility  for  quarantine  and  60- 
day  post-entry  tuberculin  test,  as 
provided  in  paragraph  (b).  (c),  or  (d)  of 
this  section.  Quarantined  pastures, 
quarantined  foedlots,  and  quaranhned 
holding  facilities  may  be  located  only  in 
States  that  are  not  accredited-fi^e  States. 

(b)  Quarantined  feedlot.  (1)  Tha 
Administrator  will  approve  a 
quarantined  feedlot  after  an  APHIS 
representative  or  a  State  representative 
inspects  the  confined  area  and 
determines  that  all  restricted  status 
cattle  will  be  secure  and  isolated  from 
contact  with  other  livestock.  Any  non- 
restricted  cattle  that  commingle  with 
restricted  s'atus  cattle  in  a  quarantined 
feedlot  shall  assume  restricted  status. 

(2)  The  official  Mexican  Government 
blue  eartag  numbers  of  all  restrirred 
status  cattle  entering  and  leaving  Lhe 
feedlot  must  be  recorded.  (If  any  such 
eartag  is  missing,  the  APHIS 
representative.  State  representative,  or 
accredited  veterinarian  must  replace  it 
with  an  APHIS-approved  identification 
eartag  conforming  to  the  nine-character 
alpha-numeric  National  Uniform 
Edrtagging  System.) 

(i)  The  Administrator  and  the  State 
animal  health  official  will  jointly 
establish  procedures  for  accounting  for 
all  restricted  status  cattle. 

(3)  An  APHIS  representative  or  a  State 
representative  will  monitor  all 
quarantined  feedlots  on  a  regular  basis. 

(i)  Tho  Administrator  and  the  State 
anunal  health  official  vdll  jointly 
establish  procedures  for  monitoring 
quarantined  feedlots. 

[\]  Cattle  leaving  a  quarantined 
feedlot  must  be  moved  either  to  another 
quarantined  feedlot  or  directly  to 
sld ughter.  They  must  be  moved  in 
vehicles  closed  with  official  seals 
applied  and  rpmoved  by  an  APHIS 
represeut.itive.  a  State  representative,  or 
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person  designated  by  the  APHIS 
representative  or  State  representative, 
and  must  be  accompanied  by  a  permit 
issued  at  the  feedlot.  Cattle  being  moved 
directly  to  slaughter  are  exempt  from 
the  permit  requirement. 

(5)  Structures,  pens,  implements,  and 
conveyances  must  be  cleaned  and 
disinfected  within  15  days  after  removal 
of  each  lot  of  cattle. 

(c)  Quarantined  pasture.  (1)  The 
Administrator  will  approve  a 
quarantined  pasture  for  use  by  a  single 
lot  of  restricted  status  cattle  after  an 
APHIS  representative  or  a  State 
representative  inspects  the  confined 
area  and  determines  that  all  fences, 
gates,  and  loading  facilities  are 
adequate:  and  that  restricted  status 
cattle  will  be  isolated  from  contact  with 
other  livestock  by  double  fencing 
(perimeter  and  iimer  fences  10  feet 
apart),  by  natiu'al  barriers,  or  by  the 
absence  of  adjacent  herds.  The 
Administrator  will  approve  a 
quarantined  pasture  for  a  period  not  to 
exceed  10  months. 

(2)  The  official  Mexican  Government 
blue  eartag  numbers  of  all  cattle 
entering  and  leaving  the  pasture  must  be 
recorded.  (If  any  such  eartag  is  missing, 
the  APHIS  representative.  State 
representative,  or  accredited 
veterinarian  must  replace  it  with  an 
APHIS-approved  identification  eartag 
conforming  to  the  nine-character  alpha- 
numeric National  Uniform  Eartagging 
System.) 

(i)  The  Administrator  and  the  State 
animal  health  official  will  jointly 
establish  procedures  for  accounting  for 
all  restricted  status  cattle. 

(3)  State  or  APHIS  representatives 
will  monitor  all  quarantined  pastures  on 
a  regular  basis. 

(i)  The  Administrator  and  the  State 
animal  health  official  will  jointly 
establish  procedures  for  monitoring 
quarantined  pastures. 

(4)  Cattle  leaving  a  quarantined 
pasture  must  be  moved  either  to  another 
quarantined  pasture,  a  quarantined 
feedlot,  or  directly  to  slaughter.  They 
must  be  accompanied  by  a  permit  on 
which,  among  other  things,  the  official 
seal  numbers  are  recorded;  and  moved 
in  vehicles  closed  with  official  seals 
applied  and  removed  by  an  APHIS 
representative,  a  State  representative,  or 

~  person  designated  by  the  APHIS 
representative  or  State  representative. 
Cattle  being  moved  directly  to  slaughter 
are  exempt  from  the  permit 
requirement. 

(3)  OwT.ers  of  adjacent  properties  will 
be  notified  by  the  APHIS  representative 
or  the  State  representative  of  the 
presence  of  a  quarantined  pasture. 


(d)  Quarantined  holding  facility.  The 
Administrator  will  approve  a 
quarantined  holding  facility  to  be  used 
to  hold  restricted  status  cattle  for  a  60- 
day  post-entry  tubercuUn  test  if: 

(1)  The  State  in  which  the  facility  is 
located  has  entered  into  a  written 
agreement  with  the  Administrator,  in 
which  the  State  agrees  to  enforce  its 
laws  and  regulations  to  control 
tuberculosis  in  accordance  with  the 
Uniform  Methods  and  Rules — Bovine 
Tuberculosis  Eradication,  and  to  abide 
by  the  conditions  established  in  this 
section. 

(2)  The  facility  is  under  the  general 
supervision  of  a  State  veterinarian,  is 
monitored  by  State  or  APHIS 
representatives,  and  is  used  exclusively 
to  quarantine  and  tuberculin-test 
restricted  status  cattle. 

(i)  The  importer  must  contact  the 
State  representative  to  schedule 
inspection  and  quarantine  services  no 
less  than  14  days  before  the  proposed 
date  of  entry  of  the  restricted  status 
cattle  into  the  facility:  and 

(3)  The  quarantined  holding  facility 
and  its  maintenance  and  operation  meet 
the  minimum  requirements  of  this 
paragraph. 

(4)  The  APHIS  representative  or  a 
State  representative  has  inspected  the 
confined  area  and  determined  that  each 
lot  of  restricted  status  cattle  will  be 
secure  and  isolated  from  contact  with 
Other  restricted  status  cattle  by  double 
fencing  (perimeter  and  inner  fences  10 
feet  apart),  and  that  the  facility  is 
equipped  with  chutes  for  tuberculin 
testing. 

(5)  The  official  Mexican  Government 
blue  eartag  numbers  of  all  restricted 
status  cattle  entering  and  leav  ing  the 
feedlot  must  be  recorded.  (If  any  such 
eartag  is  missing,  the  APHIS 
representative.  State  representative,  or 
accredited  veterinarian  must  replace  it 
with  an  APHIS-approved  identification 
eartag  conforming  to  the  nine-character 
alpha-numeric  National  Uniform 
Eartagging  System.) 

(i)  The  Administrator  and  the  State 
animal  health  official  will  jointly 
establish  procedures  for  accounting  for 
all  restricted  status  cattle. 

(6)  Restricted  status  cattle  in  a  lot  that 
tests  negative  for  tuberculosis  in  the 
post-entry  test  are  no  longer  classified  as 
restricted  status  cattle,  and  will  be 
issued  a  certificate  for  movement  from 
the  quarantined  holding  facility. 

(7)  The  reactors  in  a  lot  of  restricted 
status  cattle  must  be  sent  directly  to 
slaughter  or  destroyed  £uid  subjected  to 
a  postmortem  examination  by  an  APHIS 
representative  or  a  State  representative 
trained  in  TB-postmortem  techniques. 
The  other  cattle  in  that  lot  must  be  held 


at  the  quarantined  holding  facility  imtil 
slaughter  examination  of  the  reactors. 

(i)  If  gross  or  microscopic  tuberculous 
lesions  eire  detected  in  the  reactors,  the 
other  cattle  in  the  lot  must  be  moved 
from  the  quarantined  holding  facility  to 
a  quarantined  pasture,  a  quarantined 
feedlot.  or  directly  to  slaughter.  These 
restricted  status  cattle  must  be 
accompanied  by  a  permit  and  moved  in 
vehicles  closed  with  official  seals 
applied  and  removed  by  an  APHIS 
representative,  a  State  representative,  or 
person  designated  by  the  APHIS 
representative  or  State  representative. 

(ii)  If  no  gross  or  microscopic 
tuberculous  lesions  are  detected  in  the 
reactors,  the  other  cattle  in  the  lot  may 
remain  at  the  qufirantined  holding 
facility  for  retesting  60  days  after  the 
original  post-entry  test  eind.  if  the  entire 
lot  tests  negative  for  tuberculosis,  may 
be  moved  with  a  certificate,  as  provided 
in  paragraph  (d)(5).  If  any  rctested  cattle 
test  positive  for  tuberculosis,  the  other 
cattle  in  the  lot  must  be  moved  to  a 
quarantined  pasture,  a  quarantined 
feedlot,  or  moved  directly  to  slaughter. 

(8)  Quarantined  holding  facilities  may 
be  used  to  hold  restricted  status  cattle 
for  post-entry  tuberculosis  testing  only. 

(9)  Structures,  pens,  conveyances,  and 
otlier  equipment  must  be  cleaned  and 
disinfected  within  15  days  after  removal 
of  each  lot  of  cattle,  in  accordance  with 
§§  71.4.  71.7.  and  77.10  through  12  of 
this  chapter. 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

10.  The  authority  citation  for  part  92 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  US  C.  1300; 
21  use.  102-105,  111,  114a,  134a,  134b, 
134c,  134d,  134f,  135.  136,  and  136ij;  31 
U.S.C.  9701;  7  CFR  2.17,  2.51,  and  371, 2(d). 

11.  In  §92.427.  paragraph  (c)(1) 
would  be  revised,  and  a  new  paragraph 
(c)(5)  would  be  added  to  read  as  follows: 

§  92.427    Cattle  from  Mexico. 

•         *         •         *         • 

(c)  Tuberculosis.  (1)  In  addition  to  the 
provisions  required  in  the  certificate 
under  paragraph  (b)  of  this  section,  the 
certificate  shall  also  show,  for  all  cattle 
from  Mexico  except  as  provided  in 
paragraph  (c)(l)(v)  of  this  section  or 
consigned  from  the  port  of  entry  to  a 
recognized  slaughtering  establishment, 
in  accordance  with  §92.429: 

(i)  That  a  review  of  the  available  herd 
history,  including  any  tuberculin  test 
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results,  traceback  slaughter  reports  and 
postmortem  record,  and  any  other 
available  records  or  information,  does 
not  indicate  evidence  of  tuberculosis  or 
exposure  to  tuberculosis  during  the 
preceding  60  days. 

(ii)  For  cattle  other  than  steers  and 
spayed  heifers,  that  all  cattle  in  the  herd 
of  origin,  except  steers  and  spayed 
heifers,  were  tuberculin  tested  with 
negative  results  not  more  than  365  days 
and  not  less  than  90  days  before  the  date 
the  animals  are  offered  for  entry  into  the 
United  States,  and  that,  excepting  the 
natural  increase  in  the  herd,  all  animals 
were  included  in  the  herd  of  origin  at 
the  time  of  the  pre-entry  herd  test. 

(iii)  For  steers  and  spayed  heifers,  that 
each  was  tuberculin  tested  with 
negative  results,  by  a  salaried 
veterinarian  of  the  National  Government 
of  Mexico  or  a  veterinarian  accredited 
by  the  National  Government  of  Mexico, 
not  more  than  60  days  before  the  date 
the  animals  are  offered  for  entry  into  the 
United  States,  with  the  following 
exception: 

(AJ  The  importer  may  elect  to  have 
the  tubercuhn  test  completed  at  the  port 
of  entry,  under  the  supervision  of  the 
port  veterinarian. 

(iv)  The  date  and  place  of  inspection, 
the  date  and  place  and  results  of  the 
tubercuhn  test  if  apphcable,  the  name  of 
the  herd  owner,  the  name  of  the 
consignor  and  consignee,  and  an 
individual  description  of  each  animal 
including  breed,  age,  sex,  and  official 
Mexican  Ministry  of  Agriculture  and 
Water  Resources  (SARH)  blue  eartag 
numbers. 

(v)  Cattle  that  originated  in  herds 
declared  to  be  tuberculosis-accredited 
by  the  Government  of  Mexico  do  not 
have  to  comply  with  the  other 
provisions  of  this  paragraph  if  they  are 
moved  directly  to  the  port  of  entry  from 
their  herd  of  origin  without  having 
commingled  with  cattle  from  any  non- 
accredited  herd  en  route  to  the  port  of 
entry,  and  they  are  accompanied  by  a 
health  certificate,  issued  by  a  salaried 
veterinarian  of  the  Government  of 
Mexico  or  issued  by  a  veterinarian 
accredited  by  the  National  Government 
of  Mexico  and  endorsed  by  a  full-time 
salaried  veterinary  officer  of  the 
National  Government  of  Mexico, 
certifying  that  the  veterinarian  issuing 
the  certificate  was  authorized  to  do  so, 
stating  that  the  cattle  originated  in  a 
tuberculosis-accredited  herd,  and 
identifying  the  animals  by  official 
Mexican  Ministry  of  Agriculture  and 
Water  Resources  (SARH)  blue  eartag 
numbers. 


(5)  Steers  and  spayed  heifers  imported 
into  the  United  States  from  Mexico  that 


are  not  imported  for  immediate 
slaughter  in  accordance  with  §  92.429, 
or  that  are  defined  as  restricted  status 
cattle  in  §  77.1  of  this  chapter,  must  be 
moved  directly  from  the  port  of  entry  to 
a  quarantined  pasture,  quarantined 
feedlot,  or  quarantined  holding  facility, 
as  provided  in  §  77.6  of  this  chapter. 
Such  cattle  may  be  moved  from  the  port 
of  entry  only  in  vehicles  sealed  with 
seals  of  the  United  States  Government, 
applied  and  removed  by  an  APHIS 
representative.  State  representative,  or 
person  designated  by  the  APHIS 
representative  or  State  representative. 

Done  in  Washington,  DC,  this  29th  day  of 
April  1994. 

Patricia  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 

Inspection  Services. 

[FR  Doc.  94-11100  Filed  5-«-94;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  101 

Extension  of  Port  Limits  of  Morgan 
City,  Louisiana 

AGENCY:  U.  S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations 
pertaining  to  the  field  organization  of 
Customs  by  extending  the  geographical 
limits  of  the  port  of  entry  of  Morgan 
City,  Louisiana.  The  proposed  change  is 
being  made  as  part  of  Customs 
continuing  program  to  obtain  more 
efficient  use  of  its  personnel,  facilities, 
and  resources  and  to  provide  better 
service  to  carriers,  importers,  and  the 
general  public. 

DATES:  Comments  must  be  received  on 
or  before  July  8,  1994. 

ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
submitted  to  and  inspected  at  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.  S.  Customs 
Service,  1301  Constitution  Avenue  NW., 
Washington,  D.C.  20229.  Comments 
submitted  may  be  inspected  at  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings.  1099  14th 
Street  NW.,  suite  4000,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 
Lund,  Office  of  hispection  and  Control, 
(202)  927-0192. 


SUPPLEMENTARY  INFORMATION: 
Background 

As  part  of  a  continuing  program  to 
obtain  more  efficient  use  of  its 
personnel,  facilities,  and  resources,  and 
to  provide  better  service  to  carriers, 
importers,  and  the  general  pubfic. 
Customs  proposes  to  amend  §  101.3, 
Customs  Regulations  (19  CFR  101.3).  by 
extending  the  geographical  limits  of  the 
port  of  entry  of  Morgan  City,  Louisiana. 

In  the  list  of  Customs  regions, 
districts,  and  ports  of  entry  set  forth  in 
§  101.3(b),  Customs  Regulations,  Morgan 
City  is  listed  as  a  port  of  entry  in  the 
New  Orleans,  Louisiana,  Customs 
District  within  the  South  Central 
Region. 

Previous  Development  of  Port 

The  Morgan  City  port  of  entry  was 
originally  established  by  T.  D.  54682 
(published  in  the  Federal  Register  on 
September  16, 1958,  23  FR  7131)  with 
specific  geographical  hmits  which  may 
be  described  generally  as  encompassing 
the  southeastern  one-third  of  St.  Mary 
Parish  and  including  the  town  of 
Morgan  Qty  where  the  office  of  the 
Customs  Port  Director  is  currently 
located.  The  geographical  limits  of  the 
Morgan  City  port  of  entry  were 
republished  without  a  change  in 
connection  wi\h  a  restatement  of  all 
New  Orleans  Customs  district  port 
boundaries  in  T,  D.  84-126  (published 
in  the  Federal  Register  on  May  31, 
1984.  49  FR  22629). 

In  addition,  in  §  101.4,  Houma, 
Louisiana  (located  within  Terrebonne 
Parish),  and  Galliano,  Louisiana  (located 
within  Lafourche  Parish)  were  fisted  as 
Customs  stations  within  the  New 
Orleans  Customs  District  and  under  the 
supervision  of  the  Morgan  Qty  port  of 
entry.  Customs  stations  are  defined  in 
§  101.1(d),  Customs  Regulations,  as  "any 
place,  other  than  a  port  of  entry,  at 
which  Customs  officers  or  employees 
are  stationed  •   •  •"  for  the  purpose  of 
entering  and  clearing  vessels,  accepting 
entries  of  merchandise,  collecting 
duties,  and  enforcing  the  various 
provisions  of  the  Customs  and 
navigation  laws  of  the  United  States. 
Thus,  Customs  stations  are  by  definition 
located  outside  the  limits  of  a  port  of 
entry,  and  Customs  services  are 
normally  provided  to  the  public  at 
Customs  stations  on  a  reimbursable 
basis. 

The  Morgan  Qty  port  of  entry  was 
established  primarily  to  provide  vessel 
documentation  (now  the  function  of  the 
United  States  Coast  Guard)  in  southwest 
Louisiana,  ajid  for  a  number  of  years 
after  creation  of  the  port  of  entry  mcst 
Customs  functions  could  be  adequately 
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carried  out  within  the  port  limits  as 
originally  established  by  T.  D.  54682. 

The  Customs  workload  increased 
significantly  in  both  volume  and " 
geographical  scope,  with  the  result  that 
the  majority  of  Customs  sen  ice 
provided  by  the  Morgan  City  port  of 
entry  took  place  outside  the  port  Hmits. 
extending  to  Iberia  Parish  to  the  west  of 
St.  Mary  Parish  and.  on  the  east,  to  the 
parishes  of  Terrebonne  and  Lafourche 
and  the  town  of  Grand  Isle  in  Jefferson 
Parish. 

Iberia  Parish  received  foreign  steel 
shipments  by  LASH-type  barge  and  had 
a  livestock  export  facility  at  its  airport. 
International  trade  activities,  including 
the  construction  of  warehousing  and 
other  support  facilities,  were  on  the 
increase  in  both  Iberia  Parish  and  in  the 
western  portion  of  St.  Mary  Parish. 

Terrebonne  and  Lafourche  Parishes 
included  four  major  shipyards  where 
vessel  construction  and  drydock  repairs 
took  place  and  where  Customs  clearance 
was  required  in  connection  with  vessels 
arriving  for  repairs.  Approximately  20 
additional  vessel  arrivals  took  place 
each  month  at  docking  facilities  along 
the  Intracoastal  Waterway  within  these 
2  parishes. 

In  addition.  Port  Fourchon,  located  in 
Lafourche  Parish,  served  as  a  hub  for 
heUcopter  and  service  launch  traffic  to 
lightering  vessels  and  tankers  at  the 
Louisiana  Offshore  Oil  Port  (LOOP) 
supertanker  unloading  terminal, 
resulting  in  approximately  100 
helicopter  and  45  service  launch 
clearances  by  Customs  each  month  in 
addition  to  the  Customs  services 
rendered  in  connection  with  the 
approximately  270  tanker  arrivals  at  the 
LOOP  each  year.  Port  Fourchon  was 
also  used  as  u  base  for  foreign-flag 
research  vessels  and  derrick  barges 
operating  in  the  Gulf  of  Mexico,  and 
vessels  carr^'ing  containerized  and  other 
cargo  from  foreign  countries  arrived  at 
Port  Fourchon  on  a  weekly  basis. 

Finally,  the  town  of  Grand  Isle  was 
tlie  home  port  for  a  large  number  of 
private  seagoing  vessels  which  were 
required  to  report  to  Customs  upon 
arrival  from  any  foreign  port  or  place. 
Customs  services  in  connection  with  all 
of  these  activities  were  provided  by 
personnel  assigned  to  the  Morgan  City 
port  of  entry. 

Based  on  the  Customs  workload 
pattern  described  above,  by  a  final  rule 
document  published  in  the  Federal 
Register  on  April  21. 1993  (58  FR 
21350),  Customs  extended  the  limits  of 
the  Morgan  City  port  of  entry  by 
including  all  territory  within  the 
parishes  of  Iberia,  St.  Mary  .Terrebonne, 
and  Lafourche,  as  well  as  the 
incorporated  limits  of  the  town  of  Grand 


Isle  in  Jefferson  Parish  and  that  portion 
of  the  state  highway  which  connects 
Grand  Isle  to  Lafourche  Parish. 

Customs  beUeves  that  the  extension 
discussed  above  provided  significant 
benefits  to  both  Customs  and  the  public. 
Extension  of  the  port  limits  enabled 
Customs  to  move  the  office  of  the  Port 
Director  to  Galliano  in  Lafourche  Parish, 
which  was  more  centrally  located  given 
the  workload.  The  relocation  increased 
the  efficiency  and  productivity  of  the 
Port  Director's  office  by  reducing  the 
time  and  effort  required  for  travel  and 
transportation  of  documents  between 
the  office  and  other  locations  witiiin  the 
extended  port  of  entry,  by  enabling  the 
Port  Director  to  more  effectively 
administer  outside  assignments  and 
oversee  other  port  details,  and  by 
streamlining  Customs  duty  and  other 
collection  procedures.  This  increase  in 
Customs  efficiency  and  productivity 
had  corresponding  benefits  for  the 
public  by  enabling  Customs  to  be  more 
responsive  to  the  needs  of  the  trade 
community.  In  addition,  by  extending 
the  port  entry  hmits  to  include  areas 
formerly  serviced  by  Customs  on  a 
reimbursable  basis,  the  proposal 
reduced  the  operating  costs  of  private 
sector  recipients  of  those  services  and 
led  to  an  improvement  in  the  overall 
prospects  for  increased  international 
trade  in  the  area  covered  by  the  new 
port  of  entry  Umits. 

Current  Proposed  Expansion 

During  the  comment  period  for  the 
previous  expansion  of  the  port  of 
Morgan  Qty,  it  was  suggested  that  the 
port  limits  be  further  expanded  to 
include  Lafayette  Parish.  Inasmuch  as 
this  suggestion  was  not  part  of  the 
notice  of  proposed  rulemaking 
published  in  the  Federal  Register  for 
public  comment  on  June  16,  1992  (57 
FR  26806),  Customs  believed  that  such 
an  additional  expansion  should  be 
handled  under  separate  notice  and 
comment  procedures,  and  it  so  advised 
the  public  in  the  final  rule. 

Customs  is  now  proposing  to  further 
expand  the  port  of  Morgan  City  to 
include  Lafayette  Parish. 

The  Louisiana  political  community 
has  shown  considerable  support  for  and 
interest  in  this  latest  expansion. 
Customs  South  Central  Region  and  its 
New  Orleans  District  strongly  support 
this  proposed  expansion  and  feel 
confident  tliat  the  challenges  of  this 
expansion  can  be  met.  Some  of  the  local 
organizations  strongly  in  favor  are  the 
Lafayette  City  and  Parish  Councils,  the 
Greater  Lafayette  Chamber  of 
Commerce,  the  Lafayette  Airport 
Commission,  the  Lafayette  Economic 
Development  Authority,  the  Lafayette 


Region  Airport,  and  the  Lafayette 
LeCentre  Internationale. 

Many  of  the  reasons  cited  for  the 
recent  expansion  of  the  port  of  Morgan 
City  hold  true  for  the  proposed 
inclusion  of  Lafayette  Parish.  It  was 
inadvertent  not  to  have  included 
Lafayette,  the  only  Acadiana  parish 
omitted,  in  the  previous  boundary 
change.  The  Greater  Lafayette  Chamber 
of  Commerce  states  that  Lafayette  has 
traditionally  been  called  the  heart  of 
A.cadiana. 

Several  sources  stated  that  the 
addition  of  Lafayette  Parish  would 
complement  the  current  international 
trade  activities  in  the  parishes  of  Iberia. 
St.  Mary,  Terrebonne,  and  Lafourche 
and  the  town  of  Grand  Isle,  thus 
providing  an  economic  boost  to 
southern  Louisiana.  The  area  of 
Lafayette  Parish  is  not  large,  but  the  city 
of  Lafayette  has  a  population  of  over 
100,000,  making  it  a  significant 
population  center.  Lafayette  Parish  is 
adjacent  to  Iberia  Parish,  which 
currently  represents  the  northwest  limit 
of  the  port  of  entry. 

Lafayette  Parish  is  known  as  one  of 
the  largest  centers  of  trade  in  southern 
Louisiana.  The  Lafayette  Regional 
Airport,  where  the  majority  of  Custom.s 
services  will  be  performed,  is  the  largest 
airport  in  the  Acadiana  area. 

It  is  only  twelve  miles  from  the  Iberia 
parish  line,  which  is  the  current  western 
boundary  of  the  port  of  Morgan  City. 
Lafayette  Parish's  inclusion  in  the 
international  port  of  entry  would 
provide  a  boost  to  the  economy  of 
southern  Louisiana.  It  would  reduce  the 
operating  costs  of  recipients  of  Customs 
services,  thereby  greatly  improving 
prospects  for  international  trade.  It  is 
our  understanding  that  the  Greater 
Lafayette  Chamber  of  Commerce  intends 
to  establish  an  expanded  freight  trade  to 
and  from  points  south  of  the  United 
States  border — i.e..  Central  and  South 
America. 

The  added  area  that  Lafayette  Parish 
would  bring  to  the  port  is  minimal  and 
would  not  create  an  excessive  burden 
on  services  already  being  provided.  The 
port  of  Morgan  Qty  is  staffed  by  a  Port 
Director,  two  Customs  Inspectors,  and 
an  Inspection  Aide.  The  staff  currently 
operates  out  of  two  offices,  one  in  the 
town  of  Morgan  City  and  the  other  in 
the  town  of  Galliano.  There  is  a  need  for 
an  office  on  the  western  boundary,  and 
such  an  office  would  be  provided  at  the 
Lafayette  Regional  Airport  Facility  free 
of  charge  if  this  expansion  is  approved. 
Initially,  work  assignments  would  be 
on  an  as-needed  basis  with  actual 
workload  determining  permanent 
staffing  requirements.  Inspectors 
assigned  to  the  Lafayette  Airport  would 
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be  in  an  excellent  position  to  provide 
service  to  the  ports  in  Iberia.  West  St. 
Mary,  and  Morgan  City.  It  would  be 
closer  to  dispatch  an  inspector  to  those 
locations  from  Lafayette  than  from  the 
peal  office  in  Galliano. 

It  would  also  reduce  the  operating 
costs  of  recipients  of  Customs  services, 
thereby  greatly  improving  prospects  for 
international  trade.  The  port  expansion 
would  enable  Customs  to  service  the 
proposed  points  of  entry  without 
establishing  separate  port 
administrations. 

Proposed  Extended  Port  Limits 

The  proposed  extended  geographic 
limits  of  the  Morgan  City  port  of  entry 
are  as  follows:  In  the  State  of  Louisiana: 
All  of  the  territory  within  the  Parishes 
of  Iberia,  Lafayette,  Lafourche,  St.  Mary, 
and  Terrebonne;  the  Corporate  limits  of 
the  town  of  Grand  Isle;  and  that  portion 
of  the  right-of-way  pertaining  to  State 
Highway  1  exiending  in  a  northea.sterly 
dirtoction  from  the  Lafourche  Parish  and 
Jefferson  Parish  boundary  line  to  the 
corporate  limits  of  the  towm  of  Grand 
Isle. 

If  this  proposed  extension  of  the 
Mdrgan  City  port  of  entry  limits  is 
adopted,  the  list  of  Customs  regions, 
districts  and  ports  of  entry  in  19  CFR 
101.3(b)  will  be  amended  accordingly. 

Comments 

Prior  to  adoption  of  this  proposal, 
consideration  will  be  given  to  written 
comments  timely  submitted  to  Customs. 
Submitted  cbmments  will  be  available 
for  public  inspection  in  accordance  with 
the.  Freedom  of  Information  Act  (5 
U.S.C.  552),  §  1.4,  Treasury  Department 
Regulations  (31  CFR  1.4),  and  §103.11 
(bl.  Customs  Regulations  (19  CFR  103.11 
(b)>,  on  regular  business  days  between 
the  hours  of  9  a.m.  and  4:30  p.m  .  at  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  1099  14th 
Street,  N\V.,  suite  4000,  Washington  DC. 

Authority 

This  change  is  proposed  under  the 
authority  of  5  U.S.C.  301  and  19  U.S.C. 
2,  66,  and  1624. 

The  Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Customs  routinely  cstabhshes, 
expends,  and  consolidates  Customs 
ports  of  entry  throughout  the  United 
States  to  accommodate  the  volume  of 
Customs-related  activity  in  various  parts 
of  the  country.  Thus,  although  this 
docimient  is  being  issued  with  notice 
for  public  comment,  because  it  relates  to 
agency  management  and  organization,  it 
is  not  subject  to  the  notice  and  public 
procedure  requirements  of  5  U.S.C.  553. 
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Accordingly,  this  document  is  not 
subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Agency  organization  matters 
such  as  this  proposed  port  extension  are 
exempt  from  consideration  imder 
Executive  Order  12866. 

Drafting  Information 

The  principal  author  of  this  document 
was  Janet  L.  Johnson,  Regulations 
Branch.  However,  personnel  from  other 
offices  participated  in  its  development. 
Samuel  H.  Banks, 
Acting  Commissioner  of  Customs. 

Approved:  April  16,  1994. 
John  P.  Simpson. 

Deputy  Assistant  Secretary  of  the  Treasury. 
IFR  Doc.  94-11005  Filed  5-6-94;  8  45  am) 

BILUNQ  COOe  4820-02^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-4882-8] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency.Action:  Notice  of  intent  to 
delete  the  Bioclinical  Laboratories  site 
from  the  National  Priorities  List;  request 
for  comments. 


SUMMARY;  The  Environmental  Protection 
Agency  (EPA)  Region  II  announces  its 
intent  to  delete  the  Bioclinical 
Laboratories  (BCL)  site  from  the 
National  Priorities  List  (NPL)  and 
requests  public  comment  on  this  action. 
The  NPL  is  appendix  B  of  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  as  amended.  EPA  and 
the  State  of  New  York  have  determined 
that  no  further  action  is  appropriate  at 
the  BCL  site  under  CERCLA.  Moreover, 
EPA  and  the  State  have  detennined  that 
activities  conducted  at  the  BCL  site  to 
date  have  been  protective  of  public 
health,  welfare,  and  the  environment. 
DATES:  Comments  concerning  the 
deletion  of  the  BCL  site  from  the  NPL 
may  be  submitted  on  or  before  May  9, 
1994. 

ADDRESSES:  Comments  concerning  the 
BCL  site  deletion  may  be  mailed  to: 

Mr.  Damian  J.  Duda,  Remedial  Project 
Manager,  Emergency  and  Remedial 
Response  Division,  U.S.  Environm.ental 
Protection  Agency.  Region  II,  room  29- 


100,  26  Federal  Plaza,  New  York,  New 
York  10278. 

Background  information  on  the  BCL 
site  is  contained  at  the  EPA  Region  II 
public  docket,  located  at  EPA's  Region 
II  ofGce.  and  is  available  for  viewing,  by 
appointment  only,  from  9  a.m.  to  5  p.m., 
Monday  through  Friday,  excluding 
holidays.  For  further  information,  or  to 
request  an  appointment  to  review  the 
public  docket,  please  contact  Mr. 
Damian  J.  Duda  at  (212)  264-9589. 

The  public  docket  on  the  BCL  site  is 
also  available  for  viewing  at  the 
document  repositories  located  at: 

Cormetquot  Pubhc  Library,  760  Ocean 
Avenue,  Bohemia,  New  York  11716;  and 

Sachem  Public  Library,  150  Holhrook, 
Holbrook,  New  York  11741. 

The  formal  and  more  comprehensive 
Administrative  Record  for  the  BCL  site 
is  located  at  the  Connetquot  Library 
only. 

FOR  FURTHER  INFORMATION  CONTACT: 
Damian  Duda  at  (212)  264-6589. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Si'.o  Deletion 

I.  Introduction 

EPA  Region  II  announces  its  int;\nt  to 
delete  the  BCL  site  from  the  NPL  .?rd 
requests  public  comment  on  this  aciJon. 
The  NPL  ronstitutes  appendix  B  to  the 
National  Oil  and  Hazardous  Subs;  .!<cps 
Pollution  Contingency  Flan  (NCP), 
which  EPA  promulgated  pursuant  to 
section  105  of  the  Cov.prehenslve 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA).  EPA  identifies  sites  t>.at 
appear  to  present  a  significant  risk  to 
public  health,  welfare,  or  the 
environment  and  maintains  the  NPL  as 
the  list  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  actions 
financed  by  the  Hazardous  Substances 
Superfund  Response  Trust  Fund  (Fund). 
Pursuant  to  §  300.425(e)(3)  of  the  .\CP. 
any  site  deleted  from  the  NPL  remains 
eligible  for  Fund-financed  remedi?! 
actions,  if  conditions  at  such  sites 
warrant  such  action. 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  how  the  BCL  site  meets  the 
deletion  criteria. 

II.  NPL  DFletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  fror:i  the 
NPL.  In  accordance  with  40  CFR 
300.425  (e).  sites  may  be  deleted  f>i'in 
the  NPL  where  no  funher  response  .s 
appropriate.  In  making  this 


23820 


Federal  Register  /  Vol.  59.  No.  88  /  Monday.  May  9.  1994  /  Proposed  Rules 


determination.  EPA  will  consider 
whether  any  of  the  following  criteria  has 
been  met: 

(i)  EPA.  in  consultation  with  the 
State,  has  determined  that  responsible 
or  other  parties  have  implemented  all 
appropriate  response  actions  required; 
or 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented  and  EPA,  in  consultation 
with  the  State,  has  determined  that  no 
further  cleanup  by  responsible  parties 
isappropriate;  or 

(iii)  Based  on  a  remedial 
irivestigation.  EPA.  in  consuhation  with 
the  State,  has  detennined  that  the 
release  poses  no  significant  threat  to 
public  health  or  to  the  environment  and, 
therefore,  taking  remedial  measures  is 
not  appropriate. 

111.  Deletion  Procedures 

The  NCP  provides  that  EPA  shall  not 
delete  a  site  from  the  NPL  until  the  State 
in  which  the  release  was  located  has 
concurred,  and  ihe  public  has  been 
afforded  an  opportunity  to  comment  on 
the  proposed  deletion.  Deletion  of  a  site 
from  the  NM.  does  not  affect  responsible 
party  liability  or  impede  Agency  efforts 
to  rt^coV'er  costs  associated  with 
response  etfoits.  The  NPL  is  designed 
primarily  for  iriformational  purposes 
and  to  assist  Agency  management. 

EPA  Region  II  will  accept  and 
evaluate  public  comments  before 
making  a  final  decision  to  delete.  The 
Agency  believes  that  deletion 
procedures  should  focus  on  notice  and 
comment  at  the  local  level.  Comments 
f.'-oni  the  local  community  may  be  most 
pertinent  to  deletion  decisions.  The 
following  procedures  were  used  for  the 
intended  deletion  of  the  BCL  site: 

1.  EPA  Region  II  has  recommontlpd  dcl(;tion 

and  hds  prppaa'd  the  relevant 
doi:i!ineTits.  Ll'A  ha.';  hUo  made  all 
rrlcvant  documents  ava'lalile  in  the 
Regional  oiTice  diid  Ioch!  BCL  site 
information  repositories. 

2.  Trte  State  of  New  York  has  com.urred  with 

the  dr.ietion  decisicin. 
3  G)ncurrcnt  with  this  r.Htional  Notice  of 
Intent  to  Delete,  a  notice  has  bwn 
published  in  local  newspapers  and  has 
i)een  distributed  to  appropriate  Federal, 
state  and  local  ofbciais  and  other 
interested  parties.  This  notice,  announces 
a  thirty  (30)  day  public  comment  period 
un  the  deletii)n  package  starting  on  May 
9.  1««4  and  concluding  on  lune  7.  1994. 
The  comments  received  during  the 
(umment  period  will  be  evaluated 
before  any  final  decision  is  made.  If 
ne<;essary,  EPA  Region  II  will  prepare  a 
Responsiveness  Summary  which  will 
address  any  comments  received  during 
the  public  comment  period. 


If,  after  consideration  of  these 
comments,  EPA  decides  to  proceed  with 
deletion,  the  EPA  Regional 
Administrator  will  place  a  notice  of 
deletion  in  the  Federal  Register.  The 
NPL  will  refiect  any  deletions  in  the 
next  final  update.  Public  notices  and 
copies  of  the  Responsiveness  Summary 
will  be  made  available  to  lo<.al  residents 
by  Region  II. 

IV.  Basis  for  Intended  Site  Deletion 

The  BCL  site  is  located  at  1585 
Smithtown  Avenue  in  the  Hamlet  of 
Bohemia.  Town  of  Islip,  Suffolk  County, 
New  York  and  is  approximately  0.5  mile 
south  of  Long  Island's  MacArthur 
Airport. 

The  BCL  site  consists  of  a  10-unit  (A- 
J),  one-story  building  situated  on  a  2.6- 
acre  paved  lot.  The  building  has 
approximately  39,000  square  feet  of 
Hoor  space.  The  building  is  serviced  by 
two  distinct  on-site  sanitary  systems, 
each  consisting  of  a  septic  lank, 
distribution  pool,  and  related  storm 
drain  dry  wells,  located  south  of  the 
building  on  the  east  and  we.st  sides. 

BCL  was  founded  in  l':i72  to 
formulate  and  repackage  industrial 
chemicals  for  wholesale  di.stribution  to 
manufacturers  and  previously  occupied 
Unit  I  of  the  10-unit  building.  BCL 
utilized  the  east  sanitary  system.  In 
1984,  BCL  moved  its  operations  to 
another  location.  As  of  April  1990,  BCL 
had  ceased  operations  altogether. 

Panatone  Finishing  Corporation 
(Panatoue),  which  leased  Unit  D,  was 
determined  to  be  another  source  of 
organic  and  inorganic  contamination  at 
the  BCL  site.  Panatone  was  involved  in 
the  preparation  and  application  of 
finished  metal  products  and  discharged 
to  the  west  sanitary  system  of  the 
building.  Panatone  is  no  longer  in 
operation. 

Previous  BCL  site  inve.stigations 
showed  that  there  had  been: 

(1)  Unregulated  discharges  to  the  on- 
site  sanitary  systems  and  to  an  on-site 
leaching  pool:  and 

(2)  Unacceptable  raw  material 
(chemicals)  and  waste  handling 
practices  which  resulted  in  frequent 
spills  to  the  surface  soils. 

The  BCL  site  was  proposed  for  the 
NPL  on  June  1, 198G  (52  FR  21099)  and 
was  promulgated  final  to  the  NPL  on 
March  31.  1989  (54  FR  13296). 

Historically,  the  Suffolk  County 
Department  of  Health  Services  (SCDHS) 
i.ssued  enforcement  actions  against  both 
BCL  and  Panatone,  and  some  cleanup 
actions  had  been  perfonned,  with  the 
most  recent  cleanup  action  occurring  in 
May  1992. 

Under  the  direction  of  EPA,  Ebasco 
Services.  Inc.  conducted  a  remedial 


investigation  (RI)  from  May  1989  to 
March  1992  to  characterize  the  geology, 
groundwater  hydrology  and  chemical 
quality  of  the  soils  and  groundwater  at 
the  BCL  site.  The  investigation 
consisted  of  .sampling  the  suspected 
source  areas,  the  subsurface  soils,  the 
surface  soils  and  the  sediments  and 
liquids  in  the  two  sanitary  systems,  a 
soil-gas  survey,  monitoring  well 
installation  (on-site  and  off-site),  well- 
point  sampling,  groundwater  sampling 
and  geotechnical  testing.  .Ml  sampling 
results,  both  or^cinic  and  inorganic, 
were  compared  with  New  York  State 
and  Federal  applicable  or  relevant  and 
appropriate  requirements  (ARARs). 

Four  rounds  of  groundwater  sampling 
data,  taken  over  the  course  of  over  two 
vears,  indicated  isolated  organic  and 
inorganic  contamination:  in  some  cases, 
State  or  Federal  maximum  contaminants 
levels  (MCLs)  were  exceeded.  The 
contamination  was  determined  to  be  the 
result  of  the  following  non-site  related 
conditions:  (1)  Background  or 
upgradient  conditions:  (2)  high  total 
suspended  solids  in  some  samples, 
which  were  not  representative  of  the 
quality  of  the  groundwater;  and/or  (3) 
ongoing  discharges  to  the  existing 
sanitary  systems.  The  concentrations  of 
contaminants  in  the  sanitary  sediments/ 
aqueous  samples  were  also  found  to  be 
related  to  ongoing  discharges  into  the 
existing  sanitary  systems. 

At  the  conclusion  of  the  RI  process, 
EPA,  in  consultation  wilh  the  State  of 
New  York,  issued  a  Record  of  Decision 
(ROD)  on  September  30, 1992.  that 
determined  that  the  BCL  site  does  not 
po.se  a  significant  threat  to  human 
l.ealth  or  the  environment  and  that  no 
further  action  was  required. 

Having  met  the  deletion  criteria.  EPA 
proposes  to  delete  the  BCL  site  from  the 
NPL. 

Dated:  April  8.  1994. 

Kathleen  C.  Callahan. 

Acting  Regional  Administrator. 

jFR  Ooc.  94-11084  Filed  5-6-94;  8:4'iaml 

BILLING  CODE  6560-50-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  434  and  435 

[MB-044-PJ 
RIN0938-AF15 

Medicaid  Program;  Requirements  for 
Certain  Health  Insuring  Organizations 
and  OBRA  '90  Technical  Amendments 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
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ACTION:  Proposed  rule. 


summary:  This  proposed  rule  would 
amend  the  Medicaid  regulations  to: 
make  those  health  insuring 
organizations  (HIOs)  that  provide  or 
arrange  for  health  care  services  to 
Medicaid  recipients,  but  are  not  subject 
to  the  requirements  for  health 
maintenance  organizations  (HMOs)  set 
forth  in  section  1903(m)(2)(A)  of  the 
Social  Security  Act,  subject  to  the 
regulations  governing  prepaid  health 
plans  (PHPs);  and 

Incorporate  technical  amendments 
relating  to  HMO  enrollment, 
disejnrollments,  guaranteed  eligibility 
and|provihional  status  made  by  1990 
legiilation. 

DATIS:  Written  comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  ]uly  8,  1994. 
ADDRESSES:  Mail  written  comments 
(original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Adnjinistration,  Department  of  Health 
and  Human  Services,  Attention:  MB- 
044-P,  P.O.  Box  7513,  Baltimore,  MD 
21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  (original  and  3 
copips)  to  one  of  the  following 
addijesses: 

Room  309-C,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW..  Washington,  DC  20201;  or 
Room  132,  East  High  Rise  Building, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207 
Because  of  staffing  and  resource 
limitiations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
MBHa44-P.  Written  comments  received 
timely  will  be  available  for  pubhc 
insp<;ction  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  phone:  (202)  690-7890. 
FOP  FURTHER  INFORMATION  CONTACT: 
Mike  Flore,  (410)  9G6-4460. 

SUPPLEMENTARY  INFORMATION: 

I.  Health  Insuring  Organizations 

A.  BQckground 

Under  the  Medicaid  program.  States 
may  arrange  for  the  provision  of  services 
to  Medicaid  recipients  through  contracts 
with  managed  care  entities  such  as 
health  maintenance  organizations 
(HMOs),  health  insuring  organizations 


(HIOs) 
(PHPs 


,  and  prepaid  health  plans 


An  HIO  is  an  entity  that  receives  a 
premium  or  subscription  charge  from 
the  State,  typically  based  on  the  nimiber 
of  persons  enrolled  in  the  HIO,  and 
assumes  some  risk  of  loss  if  the  cost  of 
the  actual  services  exceeds  the  monthly 
capitation  amount.  Unlike  HMOs  or 
PHPs.  the  original  HIOs  did  not 
themselves  provide  or  arrange  for  health 
care  services  for  their  eim)llees,  but 
merely  paid  for  the  cost  of  services 
furnished  to  their  members  by 
independent  providers.  These  original 
HIOs  were  essentially  risk-bearing  fiscal 
agents. 

In  recent  years,  certain  entities  that 
contracted  with  providers  and  required 
their  enrolled  members  to  obtain  all  of 
their  medical  care  exclusively  from 
these  providers  have  either  retained  or 
adopted  the  label  "HIO"  in  order  to 
avail  themselves  of  the  less  burdensome 
regulatory  requirements  applicable  to 
HIOs,  compared  to  the  requirements 
applicable  to  HMOs  or  CMPs.  This 
practice  has  had  the  effect  of  subjecting 
enroliees  to  the  same  membership 
restrictions  that  are  characteristic  of 
HMOs  and  PHPs.  without  the  regulatory 
safeguards  afforded  the  HMO  and  PHP 
enroliees. 

Contracts  between  State  agencies  and 
HIOs  that  act  as  risk-bearing  fiscal 
agents  are  made  under  the  broad 
authority  of  section  1902(a)(4)(A)  of  the 
Social  Security  Act  (the  Act),  which 
provides  for  "such  methods  of 
administration  *   •   •  as  are  found  by 
the  Secretary  to  be  necessary  for  the 
proper  and  efficient  operation  of  the 
plan",  and  are  subject  to  the  regulatory 
requirements  of  42  CFR  434.40.  Section 
434.40  provides  that  HIO  contracts  must 
meet  certain  capitation,  underwriting 
risk,  and  reinsurance  requirements,  but 
it  is  silent  with  regard  to  emergency 
services,  grievance  procedures, 
marketing  practices,  inspection  of 
financial  records,  and  other  important 
regulatory  issues  that  applv  to  HMOs 
and  PHPs.  Section  434.40  also  specifics 
that  HIO  contracts  must  conform  to 
§434.6,  that  is,  the  general  requirements 
for  all  contracts  and  subcontracts 
entered  into  between  State  agencies  and 
providers  as  set  forth  in  part  434. 

Contracts  with  HMOs  (and,  as  a  result 
of  legislation  discussed  below,  some 
HIOs)  that  provide  or  arrange  for 
"comprehensive  services"  on  a  risk 
basis  are  subject  to  the  requirements  of 
section  1903(m)(2)  of  the  Act  and 
implementing  regulations  under 
§§  434.20  through  434.36. 
"Comprehensive  services"  are  defined 
under  §  434.21(b)  as  inpatient  hospital 
ser\ices  and  any  of  the  following 
services,  or  any  three  or  more  of  the 
following  services  or  groups  of  services: 


(1)  Outpatient  hospital  services  and 
rural  health  clinic  services;  (2)  other 
laboratory  and  x-ray  services;  (3)  skilled 
nursing  facility  (SNF)  (now  referred  to 
as  nursing  facility  (NF))  services  and 
early  and  periodic  screening,  diagnosis, 
and  treatment  (EPSDT),  and  family 
plaiming;  (4)  physicians'  services;  and 
(5)  home  health  services. 

Those  HIOs  which  provided  or 
arranged  for  the  delivery  of 
comprehensive  services  (and  assumed 
financial  risk  for  those  services)  were 
made  subject  to  these  HMO 
requirements  by  section  9517(c)  of  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (COBRA  '85) 
with  some  exceptions.  The  proxasions  of 
section  9517(c)  of  COBRA  '85  were  not 
made  applicable  to  HIOs  that  became 
operational  before  January  1,  1986.  Also, 
HIOs  that  became  operational  after  that 
date  but  which  operate  under  a  waiver 
approved  under  section  1915(b)  of  the 
Act  before  that  date,  were  exempted  by 
section  9517(c)  from  HMO  requirements 
related  to  composition  of  enrollment 
and  the  right  of  enroliees  to  disenroll 
without  cause,  under  sections 
1903(m)(2){A)(ii)  and  1903(m)(2)(A)(vi) 
of  the  Act.  respectively.  (Note;  Section 
9517(c)(2)(b)  of  COBRA  erroneously 
identified  the  exception  clauses  as  (ii) 
and  (iv).  Section  1895(c)(4)  of  the  Tax 
Reform  Act  of  1986,  Public  Law  9»-514. 
corrected  this  error.) 

Section  9517(c)  of  COBRA  '85  was 
silent  on  the  requirements  applicable  to 
HIOs  which  it  did  not  subject  to  HMO 
requirements.  This  would  include  those 
HIOs  within  the  explicit  exceptions 
discussed  above,  as  well  as  HIOs  with 
risk  contracts  providing  less  than 
comprehensive  services. 

We  believe  that  it  would  be 
inappropriate  to  permit  an  HIO  that 
provides  or  arranges  for  services,  yet  is 
not  subject  to  HMO  rult-s.  to  remain 
subject  to  the  HIO  rules  at  §  417.40 
governing  those  HIOs  t.'iat  only  function 
as  risk-bearing  fiscal  agents.  We  did  not. 
however,  include  such  a  provision  in 
proposed  regulations  published  on 
August  25.  1988  (53  FR  32406).  Those 
proposed  regulations,  which  were 
designed  to  implement  the  statutory 
amendment  subjecting  some  HIOs  to 
section  1903(m)  of  tlje  Act,  thus  would 
permit  HIOs  that  provide  or  arrange  for 
less  than  comprehensive  ser\'ices  on  a 
risk  basis  to  be  subject  only  to  the  rules 
governing  HIOs  that  perform  the 
original  basic  HIO  ser\'ices  of  paying  for 
and  assuming  risk  for  health  care 
services.  In  the  final  rule  published  on 
December  13.  1990  (55  FR  51292).  we 
recognized  the  omission  and  declared 
our  intent  to  publish,  in  a  separate 
proposed  rule,  revisions  to  the 
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regulations  that  would  make  all  HIOs 
that  provide  or  arrange  for  services 
subject  to  the  same  regulations  as  PHPs 
if  they  are  exempt  from  section 
1903(m)(2)(A).  However,  we  did  not 
provide  for  a  comment  period  on  this 
policy.  This  document  provides  that 
comment  period.  Regulations  that  apply 
to  PHPs  are  contained  in  §§  434.20 
through  434.36  and  are  derived  from  the 
authority  granted  to  the  Secretary  under 
.section  1902(a)(4)(A)  of  the  Act.  not 
section  1903(m)(2)(A)  as  discussed 
above.  These  are  the  same  regulations 
that  apply  to  Medicaid-contracting 
HMOs. 

B.  Provisions  of  the  Proposed  Rule 

This  proposed  rule  would  subject  all 
HIOs  that  assume  risk  and  provide  or 
arrange  for  services,  but  are  exempt 
from  section  1903(m)(2)(A)  of  the  Act.  to 
the  same  requirements  that  apply  to 
PHPs  as  set  forth  in  §§  434.20  (d)  and 
(e),  434.21  through  434.36,  and  434.50 
through  434.65.  It  would  affect  (1)  HIOs 
that  provide  or  arrange  for 
comprehensive  services  and  either  were 
operational  before  January  1. 1986  or  are 
otherwise  exempted  from  section 
1903(m)(2)(A)  of  the  Act  by  statute,  and 
(2)  HIOs  that  provide  or  arrange  for  less 
than  comprehensive  services.  We 
propose  to  amend  §  434.44  by  adding  a 
new  paragraph  (c)  to  incorporate  this 
provision. 

This  proposed  rule  also  would 
expressly  limit  the  applicability  of  the 
existing  HIO  requirements  at  §  434.40  to 
HIOs  that  only  process  claims  and 
underwrite  risk  and  do  not  provide  or 
arrange  for  the  delivery  of  health  care 
services. 

In  addition,  we  propose  revising  the 
definition  of  "prepaid  health  plan"  at 
§  434.2  to  include  HIOs  that  provide  or 
arrange  for  health  care  services. 

II.  Technical  Revisions — Omnibus 
Budget  Reconciliation  Act  of  1990 

Section  4732  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA  '90) 
made  several  changes  to  the  Social 
Security  Act  which  affected  HMOs  and 
Medicare-contracting  competitive 
medical  plans  (CMPs)  (defined  in 
§  417.407(c))  which  participate  in  the 
Medicaid  program. 

A.  Waiver  of  Enrollment  Requirements 

Before  the  enactment  of  OBRA  '90,  an 
HMO  that  was  a  pubUc  entity  could 
receive  a  waiver  of  the  composition  of 
enrollment  requirement  that  Medicare 
and  Medicaid  recipients  constitute  less 
than  75  percent  of  the  entity's  total 
enrollment  only  if  HCFA  determined 
that  the  entity  had  special 
circumstances  and  the  entity  continued 


efforts  to  enroll  individuals  who  were 
not  ehgible  for  Medicare  or  Medicaid. 
Section  4732(a)  of  OBRA  '90  eliminated 
the  requirement  that  special 
circumstances  must  exist  as  the  basis  for 
granting  the  waiver. 

We  propose  to  revise  our  regulations 
at  §434.26  (b)(2)  and  (b)(3)  to  eUminate 
the  requirement  for  the  existence  of 
special  circumstances  in  order  for  HCFA 
to  grant  a  waiver  of  the  composition  of 
enrollment  requirements. 

B.  Guaranteed  Eligibility  in  CMPs 

Section  4732(b)(1)  of  OBRA  '90 
amended  section  1902(e)(2)(A)  of  the 
Act  (which  allows  for  a  minimum 
guaranteed  enrollment  period  of  up  to  6 
months)  to  add  CMPs  that  contract  with 
Medicare  under  section  1876  to  the  list 
of  entities  that,  at  a  State's  option,  may 
deem  individuals  who  lose  eligibility 
before  the  end  of  the  minimum 
enrollment  period,  to  continue  to  be 
eligible  until  the  end  of  the  period. 

We  propose  to  amend  §§  435.212  and 
435.326  to  identify  CMPs  that  contract 
with  Medicare  as  one  of  the  entities 
with  which  States  may  guarantee 
Medicaid  eligibility. 

C.  Disenrollments  in  CMPs 

Section  4732(b)(2)  of  OBRA  '90 
amended  section  1903(m)(2)(F)  of  the 
Act.  which,  for  purposes  of  Federal 
financial  participation  (FFP)  imposes 
disenrollment  restrictions  on  certain 
prepaid  health  plans,  to  add  CMPs  that 
contract  with  Medicare  to  the  list  of 
entities  that  may.  at  a  State's  option, 
restrict  disenrollment  without  cause  for 
Medicaid  enrollees  for  up  to  6  months. 
Disenrollment  without  cause  would  be 
permitted  only  in  the  first  month  of 
each  period  of  enrollment. 

We  propose  to  amend  §  434.27(d)(1) 
to  add  a  new  paragraph  (vi)  to  identify 
CMPs  that  contract  with  Medicare  as 
one  of  the  organizations,  with  which 
States  may  contract,  that  may  restrict 
disenrollment  rights  of  Medicaid 
enrollees. 

D.  Reenrollment  in  HMOs 

Section  4732(c)  of  OBRA  '90  amended 
section  1903(m)(2)  of  the  Act  to  provide 
that  if  a  Medicaid-eiigible  individual  is 
enrolled  in  an  HMO  in  a  given  month 
and  loses  eligibility  in  the  next  month 
(or  in  the  next  2  months)  but  in  the 
succeeding  month  is  again  eligible  for 
Medicaid  benefits,  the  State  agency  may 
enroll  that  individual  in  the  same  HMO 
in  which  he  or  she  was  enrolled  at  the 
time  of  loss  of  eligibility. 

We  propose  to  add  a  new  §  434.25(c) 
to  incorporate  this  provision.  We  also 
propose  to  add  a  new  paragraph  (h)  to 
§  434.27  to  explain  that  a  new  restricted 


period  of  disenrollment  begins 
following  each  period  of  ineligibility  as 
outlined  by  §  434.25(c). 

E.  Elimination  of  Provisional 
Qualification  of  HMOs 

Section  4732(d)  of  OBRA  '90 
amended  section  1903(m)  of  the  Act  to 
eliminate  a  provision  under  which  a 
State  Medicaid  agency  could  determine 
that  a  Federally  qualified  HMO  was  in 
provisional  status  because  more  than  90 
days  had  elapsed  since  the  HMO 
apphed  to  the  Public  Health  Service 
(PHS)  for  Federal  qualification  and  the 
PHS  had  not  made  a  final 
determination.  This  status  continued 
until  the  PHS  made  the  final 
determination  or  the  contract  with  the 
Medicaid  agency  was  terminated, 
whichever  occurred  first. 

Section  434.20  of  the  Medicaid 
regulations  contained  the  provision  that 
allowed  State  agencies  to  contract  vrith 
provisional  status  HMOs  and  §  434.72 
provided  for  FFP  in  expenditures  for 
payments  to  these  provisional  status 
HMOs.  We  propose  to  revise  §  434.2  to 
delete  the  definition  of  a  provisional 
status  HMO.  revise  §  434.20(a)(1)  to 
remove  all  references  to  provisional 
status  HMOs,  and  delete  §434.72  in  its 
entirety. 

III.  Regulatory  Impact  Statement 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612).  unless 
the  Secretary  certifies  that  a  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  RFA  defines  "small  entity"  as  a 
small  business,  a  nonprofit  enterprise, 
or  a  governmental  jurisdiction  (such  as 
a  county,  city,  or  township)  with  a 
population  of  lass  than  50,000.  We  do 
not  consider  States  to  be  small  entities. 
However,  we  do  consider  HMOs,  PHPs. 
and  HIOs  to  be  small  entities. 

The  provision  that  vvould  subject 
HIOs  that  provide  or  arrange  for  services 
to  the  requirements  governing  PHPs 
would  affect  HIOs  in  at  least  three 
States.  HIOs  in  two  of  these  States  that 
are  currently  fully  operational  serve  a  3 
combined  Medicaid  enrollment  of 
approximately  43.800  individuals. 
These  HIOs  currently  operate  under 
section  1915(b)  freedom  of  choice 
waivers  which  require  adequate  access 
to  quality  services.  They  are  also 
regulated  by  their  respective  States  in  a 
manner  similar  to  HMOs  and  PHPs. 
There  is  no  anticipated  change  in 
operation  other  than  they  would  be 
required  to  afford  HIO  Medicaid 
enrollees  the  same  protections  as  those 
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Medicaid  enrollees  enrolled  in  other 
prepaid  plans  that  arrange  for  or  provide 
services. 

The  technical  provisions  in  this 
proposed  rule  are  necessary  to  conform 
the  Medicaid  regulations  to  provisions 
of  OBRA  '90.  We  anticipate  that  these 
provisions  would  have  a  negligible 
impact. 

We  have  not  prepared  a  regulatory 
flexibility  analysis  because  we  have 
determined,  and  the  Secretary  certifies, 
that  this  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Also,  section  1102(b)  of  the  Social 
Security  Act  requires  the  Secretary  to 
prepare  a  regulatory  impact  analysis  for 
any  proposed  rule  that  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  with  fewer 
than  50  beds  located  outside  a 
metropolitan  statistical  area.  We  have 
determined,  and  the  Secretary  certifies 
that  this  proposed  rule  would  not  have 
a  significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals. 

In  accordance  with  the  provisions  of 
Execiiitive  Order  12866,  this  regulation 
was  rerviewed  by  the  Office  of 
Management  and  Budget. 

IV.  Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
any  information  collection  requirements 
that  apne  subject  to  review  by  the 
Execi^tive  Office  of  Management  and 
Budget  (OMB)  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq). 

V.  Response  to  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  "Datt;s" 
sectioai  of  this  preamble,  and  we  will 
respond  to  the  comments  in  the 
preamble  of  the  final  rule  that  is  issued. 

List  of  Subjects 

42  CFR  Part  434 

Grant  programs-health.  Health 
maintenance  organizations  (HMO). 
Medicaid,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  435 

Aid  to  Families  v,ith  Dependent 
Children,  Grant  programs-health. 


Medicaid,  Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI),  Wages.  42  CFR  Chapter  IV 
would  be  amended  as  follows: 

A.  Part  434  would  be  amended  as  set 
forth  below: 

PART  434— CONTRACTS 

1.  The  authority  citation  for  part  434 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C  1302). 

2.  In  §  434.2,  the  introductory  text  is 
republished,  the  definition  of  "Prepaid 
health  plan"  is  revised  and  the 
definition  of  "Provisional  status  HMO" 
is  removed,  to  read  as  follows: 

§434.2    Definitions. 

As  used  in  this  part,  unless  the 
context  indicates  otherwise — 

*  •        •        •        • 

Prepaid  health  plan  (PHP)  means  an 
entity,  including  an  HIO,  that  provides 
or  arranges  for  the  provision  of  medical 
services  to  enrolled  recipients,  under 
contract  vfith  the  Medicaid  agency  and 
on  the  basis  of  prepaid  capitation  fees, 
but  is  not  subject  to  the  requirements  in 
section  1903(m)(2)(A)  of  the  Act. 

*  *         •         •         • 

3.  In  §  434.20,  the  Introductory  text  of 
paragraph  (a)  is  republished  and 
paragraph  (a)(1)  is  revised  to  read  as 
follows: 

§434.20    Basic  rules. 

(a)  Entities  eligible  for  risk  contracts 
for  services  specified  in  §434.21.  A 
Medicaid  agency  may  enter  Into  a  risk 
contract  for  the  scope  of  services 
specified  in  §  434.2*1  only  with  an  entity 
that— 

(1)  Is  a  Federally-qualified  HMO: 
«         •         •         •         • 

4.  In  §434.25,  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

§  434.25    Coverage  and  enrollment 

*  •         •         »         • 

(c)  If  a  Medicaid  eligible  individual  is 
enrolled  in  an  HMO  in  a  given  month 
and  loses  eligibility  in  the  next  .nonth 
(or  in  the  next  2  months)  but  in  the 
succeeding  month  is  again  eligible  for 
Medicaid  benefits,  the  State  agency  may 
enroll  that  individual  in  the  sa  ne  H.MO 
that  he  or  she  was  enrolled  in  iit  the 
time  of  loss  of  eligibility. 

5.  In  §434.26,  paragraphs  fb)(i)  and 
(3)  are  revised  to  read  as  follows: 

§  434.26    Composition  of  enrollment 
(b)  Exceptions — 


(2)  Waiver  for  public  HMOs  with  risk 
comprehensive  contracts.  The  Regional 


Administrator  may  approve  waiver  or 
modification  of  the  requirement  of 
paragraph  (a)  of  this  section,  for  an 
HMO  that  is  owned  or  operated  by  a 
State,  county,  or  municipal  health 
department  or  hospital  if  the  HMO  has 
made  and  continues  to  make  reasonable 
efforts  to  enroll  individuals  who  are  not 
eligible  for  Medicare  or  Medicaid. 

(3)  Waiver  for  certain  nonprofit  HMOs 
with  risk  comprehensive  contracts.  The 
Regional  Administrator  may  approve 
waiver  or  modification  of  the 
requirement  of  paragraph  (a)  of  this 
section,  for  a  nonprofit  HMO  which  has 
a  minimum  of  25,000  members;  is  and 
has  been  federally  qualified  for  a  period 
of  at  least  4  yrs;  provides  basic  health 
services  through  members  of  its  staff;  is 
located  in  an  area  designated  as 
medically  underserved  under  section 
1302(7)  of  the  Public  Health  Service 
Act;  and  has  previously  received  a 
waiver  under  section  1115  of  the  Act  of 
the  requirement  described  in  paragraph 
(a)  of  this  section,  if  the  HMO  has  made 
and  continues  to  make  reasonable 
efforts  to  em"oll  individuals  who  are  not 
eligible  for  Medicare  or  Medicaid. 

6.  In  §  434.27,  (d)  Introductory  text     ' 
and  (d)(1)  introductory  text  are 
republished,  paragraph  (d)(l)(v)  is 
revised,  and  new  paragraphs  (d)(l)(vi) 
and  (h)  are  added,  to  read  as  follows: 

§  434.27    Termination  of  enrollment 

*  •         •         •         • 

(d)  A  State  plan  may  provide  for 
contracts  with  certain  organizations 
which  restrict  disenrollment  rights  of 
Medicaid  enrollees  under  paragraph 
(b)(2J  of  this  section  if  the  following 
conditions  are  met: 

(1)  The  organization  is — 

*  *         •         •         • 

(v)  An  entity  described  in 
§434. 26(b)(3);  or 

(v.)  A  competitive  medical  plan  as 
defined  in  §417.407(c)  of  this  chapter 
tliat  hds  a  valid  contract  with  HCFA 
und.ir  Suction  1876  of  the  Act;  and 

*  *         •         •         • 

(h)  Wlien  an  agency  has  elected  to 
restrict  disenrollment,  the  restricted 
disenrolimer.t  period  commences  with 
each  enrollment,  including 
reenrollments  permitted  under 
§  434  25ic).  Disenrollment  without 
cai'.so  will  be  permitted  during  the  first 
month  of  each  new  restricted 
disenrollment  period. 

7.  In  §  434.40,  paragraphs  (a) 
introductory-  text  is  revised  to  read  as 
follows: 

§434.40    Contract  requirements. 

(a)  Contracts  with  health  insuring 
organizations  that  are  not  subject  either 
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to  the  requirements  in  section 
1903(m)(2)(A)  of  the  Act  or  to  §§434.21 
through  434.36  must: 

***** 

8.  In  §  434.44.  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

§  434.44    Special  rules  for  certain  health 
insuring  organizations. 

***** 

(c)  A  health  insuring  organization  that 
provides  or  arranges  for  the  provision  of 
services,  and  meets  the  definition  of  a 
PHP  in  §  434.2,  must  meet  the 
requirements  in  §§  434.20(d)  and  (e), 
§§  434.21  through  434.36  and  in 
§§'434.50  through  434.65  that  apply  to 
PHPs. 

§434.72    [Removed] 

9.  §434.72  is  removed. 

B.  Part  435  would  be  amended  as  set 
forth  below: 

PART  435— ELIGIBILITY  IN  THE 
STATES,  DISTRICT  OF  COLUMDIA. 
THE  NORTHERN  MARIANA  ISLANDS, 
AND  AMERICAN  SAMOA 

1.  The  authority  citation  for  part  435 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  St-rurity 
Act  (42  U.S.C.  1302). 

2.  In  §  435.212,  the  introductory  text 
is  revised  to  read  as  follows: 

§  435.21 2    Individuals  who  would  be 
ineligible  if  they  were  not  enrolled  in  an 
HMO. 

The  agency  may  provide  tliat  a 
recipient  who  is  enrolled  in  a  federally 
qualified  HMO  (under  a  risk  contract  as 
specified  in  §  434.20(a){l )  of  this 
chapter)  or  a  competitive  medical  plan 
with  a  current  Medicare  contract  under 
section  1876  of  the  Act  and  who 
becomes  ineligible  for  Medicaid  is 
considered  to  continue  to  be  eligiblti — 
***** 

3.  Section  435.326  is  revised  to  read 
as  follows: 

§  435.326    Individuals  who  would  be 
ineligible  if  they  were  not  enrolled  In  an 
HMO. 

If  the  agency  provides  Medicaid  to  the 
categorically  needy  under  §  435.212,  it 
may  provide  Medicaid  under  the  same 
rules  to  medically  needy  recipients  who 
are  enrolled  in  a  federally  qualified 
HMO  cr  in  an  entity  specified  in 
§  417.407(c)  of  this  chapter  with  a 
current  contract  with  Medicare  under 
section  1876  of  the  Act;  §  434.20(a)(3) 
and  (a)(4),  §  434.26(b)(3),  or 
§434.26(b)(5)(ii)  of  this  chapter,  or 
section  1903(m)(6)  of  the  Act  which 
provides  services  as  described  in 
§  434.21(b)  of  this  chapter. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778.  Medical  Assistance 
Program) 

Dated;  November  3. 1993. 
Bruce  C.  Vladeck 

Administrator,  Health  Care  Financing 
Administration . 

Dated:  February  20.  1994. 
Donna  E.  Shalala 
Secretary: 

Editorial  Note:  This  Document  was 
received  at  the  Office  of  the  Federal  Register 
on  May  4,  1994. 

[FR  Doc.  94-11097  Filed  5-6-94:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Public  Hearing  and 
Reopening  of  Public  Comment  Period 
on  Proposed  Critical  Habitat  for  the 
Marbled  Murrelet 

AGENCY:  Fish  and  VVildHfe  Service. 

Interior. 

ACTION:  Proposed  rule;  notice  of  public 

hearing  and  extension  of  public 

comment  period. 

summary:  Th.';  Fish  and  Wildlife  Service 
(Service),  under  the  Endangered  Species 
Act  of  1973.  as  amended.  (Act)  gives 
notice  that  a  public  hearing  will  be  held 
on  the  proposal  to  designate  critical 
habitat  in  Washington.  Oregon,  and 
California  for  the  marbled  murrelet 
[BrachyTamphus  marmoratiis 
warmoratus).  The  hearing  will  allow  all 
interested  parties  to  submit  oral  and 
written  comments  on  the  proposal.  The 
public  comment  period  will  be 
reopened  until  June  9,  1994. 
DATES:  A  public  hearing  will  be  held 
from  2  p.m.  to  5  p.m.  and  from  6:30  p.m. 
to  9:00  p.m  on  May  24,  1994.  in  North 
Bend.  Oregon.  Each  session  will  begin 
with  a  presentation  on  the  proposal, 
after  which  a  panel  of  Fish  and  Wildlife 
Service  staff  will  answer  questions  and 
take  verbal  comments  on  the  proposal 
from  people  who  have  registered  to 
speak.  The  public  comment  period  will 
be  reopened  until  June  9. 1994. 
ADDRESSES:  The  public  hearing  will  be 
held  at  the  North  Bend  Community 
Center,  2222  Broadway.  North  Bend. 
Oregon.  Written  comments  and 
materials  may  be  submitted  at  the 
hearing  and  may  be  sent  to  the  Assistant 
Regional  Director.  U.S.  Fish  and 
Wildlife  Service.  Ecological  Services, 
911  Northeast  11th  Avenue,  Portland. 
Oregon,  97232.  Comments  and  materials 


received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dale  Hall,  Assistant  Regional  Director 
for  Ecological  Services  at  the  above 
address  (503/231-6159). 
SUPPLEMENTARY  INFORMATION:  The 
marbled  murrelet  is  a  small  seabird  of 
the  Alcidae  family  that  feeds  on  small 
fish  in  near-shore  marine  waters  and 
nests  in  mature  and  old-growth  forests 
up  to  50  miles  inland.  The  subspecies 
ranges  from  the  Aleutian  Archipelago  in 
Alaska  to  central  California.  The 
subspecies  is  listed  as  threatened  in 
Washington,  Oregon,  and  California. 

Between  8,000  and  10.000  birds  are 
estimated  in  Washington,  Oregon,  and 
Cahfomia.  Estimated  recruitment  rates 
of  juvenile  birds  are  extremely  low. 
indicating  a  declining  population.  The 
species  is  primarily  threatened  by 
historic  and  ongoing  loss  of  forest 
nesting  habitat,  with  additional 
mortality  from  gill-net  fishery 
operations  and  oil  spills. 

The  U.S.  Fish  and  Wildlife  Service 
proposed  on  January  27,  1994,  (59  FR 
3811 )  to  designate  critical  habitat  in 
Washington,  Oregon,  and  California,  for 
the  maiblcd  murrelet  (BrachyTamphus 
marmoratus  warmoratus),  a  tlireatened 
species  under  the  Act.  Proposed  critical 
habitat  units  are  located  on  Federal 
lands. 

Section  4(b)(5)(E)  of  the  Act,  as 
amended  (16  U.S.C.  et  seq),  requires 
that  a  public  hearing  be  held  if  it  is 
recjuestod  within  45  days  of  the 
publication  of  a  proposed  rule.  In 
response  to  the  proposed  rule,  Cary  J. 
Jones.  Executive  Director.  Douglas 
Timber  Operators,  requested  a  public 
hearing  in  a  letter  dated  March  14.  1994. 
As  a  result,  the  Service  has  scheduled 
a  public  hearing  at  North  Bend 
Community  Center.  2222  Broadway, 
North  Bend,  Oregon  on  May  24,  1994. 

Those  parties  wishing  to  make  a 
statement  for  the  record  should  bring  a 
copy  of  their  statement  to  present  to  the 
Service  at  the  start  of  the  hearing.  Oral 
statements  and  questions  may  be 
lim.ited  in  length,  if  the  number  of 
parties  present  at  the  hearing 
necessitates  such  a  limitation.  There  are, 
however,  no  limits  on  the  length  of 
written  comments  or  materials 
presented  at  the  hearing  or  mailed  to  the 
Ser\'ice.  Written  comments  will  be  given 
the  sam.e  weight  as  oral  comments. 
Written  comments  must  be  submitted  at 
the  hearing  or  mailed  to  the  address 
given  in  the  ADDRESSES  section  of  this 
notice.  The  comment  period  closes  on 
June  9.  1994. 
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Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1361-1407;  16 
U.S.C  1531-1544;  16  U.S.C.  4201-4245; 
Pub.  L.  99-625, 100  Stat.  3500;  unless 
otherwise  noted). 


List  of  Subjects  in  50  CFR  Fart  1 7 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting,  and 
recordkeeping  requirement,  and 
Transportation. 


Dated:  May  2, 1994. 

Marvin  L.  Plenert, 

Regional  Director.  U.S.  Fish  and  Wildlife  ■ 
Service. 

IFR  Doc.  94-11088  Filed  5-6-94;  8:45  ami 

BILUNQ  CODE  4310-S»-P 


23826 


Notices 


Federal  Register 

Vol.  5a.  No.  88 

Monday.  May  9.  1094 


This  section  of  the  FEDERAL  REGISTER 
contair>s  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  ar>d  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

Availability  of  Housing  Application 
Packaging  Grant  (HAPG)  Funds 

AGENCY:  Farmers  Home  Administration, 

USDA. 

action:  Notice. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  announces  the 
availabiUty  of.Housing  Application 
Packaging  Grant  (HAPG)  funds  for 
Fiscal  Year  (FY)  1994.  This  action  is 
taken  to  publish  notice  of  the 
availability  of  HAPG  funds  to  eligible 
packaging  organizations  in  targeted, 
underserved  counties  and  colonias  for 
Sections  502.  504.  514.  515.  516.  524. 
and  533  housing  programs.  The 
intended  effect  is  to  make  the  public 
aware  of  housing  application  packaging 
grant  funds  available  through  FmHA. 


EFFECTIVE  DATE:  May  9,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marty  Horwath,  Senior  Loan  Specialist. 
Single  Family  Housing  Loan  Processing 
Division,  at  (202)  720-1486  or  Sue 
Harris-Green,  Senior  Loan  Specialist, 
Multi-Family  Housing  Processing 
Division  at  (202)  720-1660.  The  address 
is  USDA-FmHA.  South  Agriculture 
Building.  14th  and  Independence 
Avenue  S\V.,  Washington.  DC  20250- 
0700. 

SUPPLEMENTARY  INFORMATION: 

Programs  Affected 

These  programs/activities  are  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  Nos: 
10.405 — Farm  Labor  Housing  Loans  and 

Grants 
10.410 — Very  Low  to  Moderate  Income 

Housing  Loans 
10.411 — Rural  Housing  Site  Loans 
10.415 — Rural  Rental  Housing  Loans 
10.417 — Very  Low-Income  Housing 

Repair  Loans  and  Grants 
10.433 — Rural  Housing  Preservation 

Grants 
10.442 — Housing  Application  Packaging 

Grants 

Discussion  of  Notice 

On  November  3.  1993.  FmHA 
published  a  final  nile  announcing  the 
implementation  of  the  Housing 


Application  Packaging  Grants  (HAPG) 
for  FmllA's  Rural  Housing  programs. 
This  notice  provides  guidance  of  the 
availability  of  funds  for  FY  1994. 

Funding  for  FY  1994  for  HAPG  is  S6.5 
million.  Initial  set  aside  for  Sections 
502/504  is  $2.5  million.  Each 
participating  State's  funds  is  based  on 
its  number  of  eligible  counties/cclonias, 
with  each  county/colonia  receiving  a 
prorata  share  of  the  total  funds 
available.  See  the  spreadsheet  at  the  end 
of  this  notice  for  the  allocation  of  funds. 

Funding  for  sections  514,  515,  516, 
524.  and  533  is  $1  million  and  will  be 
held  in  reser\'e  in  the  National  Office. 
All  States  are  encouraged  to  request 
funds  for  Multi-Family  programs  which 
will  be  considered  on  a  first-come-first- 
served  basis. 

A  National  Office  reserve  is  available 
on  an  individual  case  basis  when  the 
State  is  unable  to  fund  a  request  from  its 
regular  allocation.  A  total  reserve  of  $3 
million  is  available  for  ail  programs. 

Pooling  of  unused  HAPG  funds  is 
tentatively  scheduled  for  July  15,  1994, 
and  may  be  changed  administratively, 
based  upon  fund  usage.  All  unused 
grant  funds  will  be  rolled  over  into  FY 
1995. 

Tlie  following  is  a  list  of  HAPG  funds 
allocated  for  FY  1994  for  Section  502/ 
504  Programs  for  participating  stales: 


Farmers  Home  Administratioi^ — Sections  502;'504  Rural  Housing  Application  Packaging  Grant  Funding 

(FY  1994J 


State 

Numtjer  of 
counties  eli- 
gible 

Percent  of 
total  coun- 
ties 

Allocation 

Number  of 
packaging 
grants  per 
allocation 

Alabama 

13 
5 
8 
5 
3 
1 
2 

22 
1 

25 

10 

27 
2 

11 
4 
3 
1 
6 
9 
2 

45 

4.32 
1.66 
2.66 
1.66 
1.00 
0.33 
066 
7.31 
0.33 
8.31 
3  32 
8.97 
066 
365 
1.33 
1.00 
0.33 
1.99 
2.99 
0.66 
14.95 

108,000 
41.500 
66,400 
41,500 
24,900 
8,300 
16.600 

1 82,700 
8.300 

207.600 
83.100 

224.300 
16.600 
91.400 
33.200 
24,900 
8.300 
49,800 
74.800 
16.600 

373.800 

216 

Alaska  

83 

Arizona 

133 

Arkansas 

83 

California 

50 

Colorado  

17 

Flonda  

33 

Georgia  „ 

365 

Idaho  

17 

Kentucky  

415 

Louisiana 

165 

Mississippi 

449 

Montana „. 

33 

New  Mexico  

183 

North  Carolina 

66 

North  Dakota 

50 

Ohio  

17 

South  Carolina  „ 

South  Dakota 

100 
150 

Tennessee  

33 

Texas  

748 
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F^flMERS  HOME  ADMINISTRATIO^f-SECTIONS  602/504  RURAL  HOUSING  APPLICATION  PACKAGING  GRANT  FUNDING- 

Continued 

[FY  1994J 


State 


Utah 

Virginia  

Washington  .... 
West  Virginia  .. 

Wisconsin 

Puerto  Rico  .... 
Virgin  Islands  . 
West  Pac  Ten 


Total  counties 

State  total 

National  tola)  . 


Number  of 
counties  eli- 
gible 


1 

4 
2 
4 
1 

n 

2 

5 


301 


Percent  of 
total  coun- 
ties 


0.33 
1.33 
0.66 
1.33 
0.33 
25.58 
0.66 
1.66 


100.00 


Allocation 


8.300 
33,200 
16,600 
33,200 

8,300 

639,700 

16.600 

41.500 


S2.500.000 
56,500.000 


Number  of 
packaging 
grants  per 
allocation 


17 
66 
33 
66 
17 
1.278 
33 
83 


5.000 


Sllmillion  for  sections  514/516,  515, 
524,  and  533  to  be  held  in  the  national 
office,  available  on  a  first-come-first- 
served  basis. 

A  total  reserve  of  $3  million  is 
available  for  all  programs. 

DatW:  May  1.  1994. 
Bob  y.  Nash, 

Vndex  Secretary  for  Small  Community  and 

Hural  Development. 

|FR  Doc.  94-11015  Filed  5-6-94;  8:45  arr.| 

BILUN^  COOE  341(MI7-U 

ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Single-User  Toiiet  and  Bathing 
Facilities;  Meeting 

AGENCY:  Architectural  and 

Tran.<$portation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  will  hold  an 
informational  meeting  on  access  to 
singl^u.ser  toilet  and  bathing  facilities 
in  Washington,  DC  on  May  24,  1Q94. 

DATES:  The  meeting  is  scheduled  for 
Tuesdey,  May  24,  1994  from  10  a.m. -3 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
1331  F  Street,  NW..  Washington,  DC  in 
the  third  floor  training  room  of  the 
President's  Committee  on  Employment 
of  People  With  Disabilities. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marsha  Mazz,  Office  of  Technical  and 
Information  Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street,  NW.,  suite  1000, 
Wash  ngton,  DC  20004-1111. 
Telephone  number  (202)  272-5434  ext. 


21  (Voice);  (202)  272-5449  (TTY).  These 
are  not  toll  free  numbers.  This 
document  is  available  in  accessible 
formats  (cassette  tape,  braille,  large 
print,  or  computer  disc)  upon  request. 

SUPPLEMENTARY  INFORMATION:  The 
Access  Board  has  received  comments 
from  organizations  representing  people 
with  disabilities  and  from  individuals 
who,  because  they  are  provided 
personal  assistance  by  members  of  the 
opposite  sex,  need  toilet  or  bathing 
facilities  that  accommodate  both 
persons.  When  multiple  fixture  facilities 
are  provided,  the  privacy  of  both  the 
individual  with  a  disability  and  other 
users  of  the  facility  may  be 
compromised.  The  purpose  of  the 
meeting  is  to  provide  interested  persons 
an  opportunity  to  further  define  the 
scope  of  the  problem  and  to  recommend 
a  plan  for  action.  Persons  may  present 
oral  or  WTitten  statements. 

The  meeting  site  will  be  accessible  to 
individuals  with  disabilities. 
Individuals  with  hearing  impairments 
who  require  sign  language  interpreters 
should  contact  Marsha  Mazz  by  May  Ifi. 
1994  at  (202)  275-5434  ext.  21  (Voice) 
or  (202)  275-5449  (TTY).  These  ore  not 
toll  free  numbers. 
Lawrence  W.  Roffee, 
Executive  Director. 
|FK  Doc  94-11014  Filed  5-6-94:  8:45  am] 

BILLING  CODE  81S0-01-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 


provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.  cJiapter  35). 

Agency:  Bureau  of  Economic 
Analysis. 

Title:  Public  Assistance  Payments  by 
County. 

Form  Number:  Agency-NA;  OMB— 
0B08-0037. 

Type  nf  Request.  Renewal  of  currently 
approved  collection. 

Burden:  24  Respondents;  144 
reporting  hours. 

Avrmgp  Hours  Ptr  Response:  6  Hours. 

Needs  and  Uses.  The  Bureau  of 
Economic  Analysis  prepares  coun'y 
estimates  of  personal  mcome.  To 
produce  county  estimates  of  public 
assistance  payments,  which  are  a  par;  of 
personal  income,  it  is  necessan,'  to 
request  data  directly  from  the 
responsible  State  agencies.  The  data 
which  are  compiled  by  the  States  for 
their  own  administrative  purposes  are 
only  available  from  the  State 
administering  the  programs. 

Affected  Public:  State  Government 
agencies. 

Frequency:  Annually. 
Respondent's  Obligation:  Voluntary. 
OMB  Desk  Officer:  Paul  Bugg,  (202) 
395-3093. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  482- 
3271,  Department  of  Commerce,  room 
H5327,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Paul  Bugg,  OMB  Desk  officer,  room 
3228,  New  Executive  Office  Building. 
Washington,  DC  20503. 


•  ■■»o«>o 
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Dated;  May  3.  1994. 
Edward  Michals. 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
[FR  Doc.  94-11128  Filed  5-6-94;  8:45  ami 

BtUJNO  COCe  3S1(MnW-M 

Agency  Form  Under  Review  by  the 
Office  of  Managenient  and  Budget 
(0MB)  DOC  has  Submitted  to  0MB  for 
Clearance,  the  Foilcwing  Proposal  for 
Collection  of  Information  Under  the 
Provisions  of  Paperwork  Reduction 
Act  (44  U.3.C.  Chapter  35) 

/4ge/jcy:  Minority  Bu.siness 
Development  Agency. 

Title:  Competitive  Application 
Package  for  lunding  to  operate  technical 
assistance  projects  (SF  424  and 
Evaluation  Qiteria). 

Form  Number:  SF-424;  and  MBDA 
0640-0006. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  550  respondents;  44,000 
reporting  hours;  80  average  hours  per 
re.sponse. 

Needs  and  Uses:  MBDA  0640-0006  is 
needed  to  evaluate  applicant's 
experience  and  resources  against 
uniform  program  sta.ndards. 

Affected  Public:  Individuals  or 
households,  state  or  local  government, 
businesses  or  other  for-profit 
institution.-;,  and  non-profit  institutions. 

Frequency:  Amnially. 

Respondent's  Ofc/igatjo/j;  Required  to 
obtain  or  retain  a  benefit. 

OMB  Dfisk  Officer:  Gary  Waxman. 
202-395-7340. 

Copies  of  the  nbove  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  202/482-3271, 
Department  of  Commerce,  room  H5317, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 

Written  comments  aiid 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman,  OMB  Desk  Officer,  room 
3208,  Nevkr  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  May  3.  1994. 
Edward  Michals. 

DeparUnenl  of  Commerce  Clearance  Officer. 
Office  of  Mcncgfiment  and  Organization. 
[FR  Doc.  94- n  129  Filed  5-&-94;  8:45  am] 

BILUNG  CCCr  3S10-CW-M 


Agency  Information  Collection  Under 
Review  by  t^ie  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 


collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  National  Institute  of 
Standards  and  Technology. 

Title:  Energy-Related  Invention 
Evaluation  Request. 

Form  Number:  Agencv  Number: 
NIST-1019.  OMB,  Number:  0693-CU02. 

Type  of  Request:  Revision. 

Burden:  2,000  responses;  2,000 
reporting  hours. 

Needs  and  Uses:  Need  the 
information  to  evaluate  inventions.  The 
information  is  used  solely  for  eva'uating 
the  inventions  submitted  and  in 
communicating  with  the  inventor  or 
their  representative. 

Affected  Public:  Individuals  or 
households,  businesses  or  others  for 
profit,  small  businesses  or 
organizations. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Requ'imd  for 
Benefit. 

OMB  Desk  Officer:  Maya  A.  Bernstein 
(202) 395-3785. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  EXX)  Clearance 
Officer,  Edward  Michals.  (202)  432- 
3271.  Departmt-nt  of  Commerce,  room 
5327. 14th  and  Constitution  Avenue. 
NW.,  Washington,  DC  20230. 

Written  comments  and 
recommendaticips  for  the  proposed 
information  collection  should  be  sent  to 
Maya  A.  Bernstein.  OBM  Desk  Officer, 
room  3235,  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  May  3.  1994. 
Edward  Michals, 

Departmentol  Clearance  Officer:  Office  of 

Management  and  Organization. 

IFRDoc.  94-11130  Filed  5-6-94;  8:45am] 

BILLING  CODE  3510-CW-M 


Intematjonal  Trade  Administration 
[A-588-604] 

Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  or  Unfinished,  From 
Japan;  Affirmation  cf  the  Results  of 
Redetermination  Pursuant  to  Court 
Remand 

SUMMARY:  On  February  15.  1994,  the 
United  Stales  Court  of  International 
Trade  (CIT)  affirmed  the  Department  of 
Commerce's  redetermination  on  remand 
and  amendment  to  the  redetermination 
on  remand  of  the  final  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  tapered 
roller  bearings  and  parts  thereof, 
finished  and  unfinished,  from  Japan  (57 
FR  4951,  February  11, 1992)  NSKUd. 


and  NSK  Corporation  v.  United  States 
(Slip.  Op.  93-178.  September  10. 1993) 
[NSK  I)  and  NSK  Ud.  and  NSK 
Corporation  v.  United  States  (Slip.  Op. 
93-216,  November  18, 1993)  (NSK  11). 
The  results  covered  the  period  October 
1. 1988  through  September  30,  1989. 
EFFECTIVE  DATE:  May  9,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Shields  or  John  Kugelman  at 
(202)  482-5253.  Office  of  Antidumping 
Compliance.  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  10.  1993,  the  CIT 
issued  an  order  remanding  to  the 
Department  of  Commerce  (the 
Department)  the  final  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  tapered 
roller  bearings  and  parts  thereof, 
finished  or  unfinished,  from  Japan  (57 
FR  4951,  February  11,  1992),  and  on 
November  18,  1993,  the  QT  issued  an 
order  to  the  Departm.ent  further 
remanding  these  results. 

In  its  decision  in  NSK  I,  the  CIT 
remanded  the  final  results  to  the 
Department:  (1)  To  correct  the 
misidentification  of  a  part's  19-digit 
number,  (2)  to  search  for  and  average 
difference-in-merchandisp  adjustment 
(difmcr)  data  reported  for  the  quarter 
during  which  a  particular  TRB  model 
was  sold  and  for  the  preceding  quarter 
if  it  finds  none  in  the  same  quarter  as 
that  in  which  the  sale  occurs,  and  (3)  to 
enable  the  Depa.rtment  to  reconsider  all 
cost-of-production  information  on  the 
record,  including  cost  information 
reported  for  quarters  subsequent  to  sale. 

In  NSKU,  the  CIT  further  remanded 
the  case  to  the  Department  to  add  NSK's 
U.S.  direct  selling  expenses  to  foreign 
market  value,  rather  than  subtracting 
them  from  United  States  price. 

In  its  decision  in  Timken  Co.  v. 
United  States.  893  F.2d  337  (Fed.  Cir. 
1990)  [Timken],  the  United  Slates  Court 
of  Appeals  for  the  Federal  Circuit  held 
that,  pursuant  to  19  U.S.C.  1516a(e),  the 
Department  must  publish  a  notice  of  a 
court  decision  which  is  not  "in 
harmony"  with  a  Department 
determination,  and  must  suspend 
liquidation  of  entries  pending  a 
"conclusive"  court  decision.  These 
remand  instructions  con.stitute  a 
decision  not  in  harmony  with  the 
Department's  final  results  of  review. 
This  notice  fulfills  the  publication 
requirements  of  Timken. 

Accordingly,  the  Department  will 
continue  the  suspension  of  liquidation 
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of  the  subject  merchandise.  Further, 
absent  an  appeal,  or,  if  appealed,  upon 
a  "conclusive"  court  decision  affirming 
the  CIT's  opinion,  the  Department  will 
amfend  the  final  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  tapered 
roller  bearings  and  parts  thereof, 
finished  or  unfinished,  from  Japan  to 
reflect  the  amended  margin  of  15.02 
percent  in  the  Department's  amended 
redetermination  on  remand,  which  was 
affirmed  by  the  CTT. 

ited:  April  27.  1994. 
n  G.  Essernian. 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  94-11126  Filed  5-6-94;  8:45  am] 

BILUIKS  CODE  3S10-OS-M 


Notice  of  Disposition  of  Application  for 
Duty-Free  Entry  of  Scientific 
Instrument 

V 'b  have  been  advised  tiiat  no  tariff 
waii  levied  on  the  entry  covered  by 
Docket  Number  94-017  (See  notice  at  59 
PR  13705,  March  23, 1994).  We  are 
trertiing  the  docket  as  a  withdrawal 
purkiant  to  Sec.  301.5(g)  of  the 
regiilaticns  and  have  discontinued 
proijssing. 
Pan  ela  Woods 

Act.  ng  Din-ctor.  Statutory  Import  Piograms 
Staj' 

|FR  [)(x:.  94-11123  Filed  5-6-94,  8:45  am) 

BJLLIWi  CODE  3S10-OS-F 


Minority  Business  Development 
3Qcy 


Business  Development  Center 
Applications:  State  of  Connecticut 
(Service  Area) 

AGENCr:  Minority  Business 
De\-b]opment  Agency:  Commerce. 

ACTION:  Notice. 


SUMMARY:  Minority  Business 
Development  Agency  (MBDA)  is 
cancfeling  the  announcement  to  solicit 
comjpetitive  applications  under  its 
Minbrity  Business  Development  Center 
program  to  operate  the  State  of 
Connecticut  MBDC  for  a  three  (3)  year 
period,  starting  June  1,  1994  to  May  31. 
1953  in  the  State  of  Connecticut  SMSA 
(CloBing  date  March  7, 1994).  Refer  to 
the  Federal  Register,  dated  Thursday 
Febiluary  3,  1994.  Vo'ume  59,  No.  23, 
Pag^5178. 


Dated:  May  3, 1994. 
WiUiam  R.  FuUer, 

Acting  Regional  Director,  New  York,  Reeional 
Office. 

(FR  Doc.  94-11135  Filed  5-6-94;  8:45  am) 

BILUNa  CODE  3StO-21-M 


National  Oceanic  and  Atmospheric 
Administration 

p.D.  042894q 

Regional  Fishery  Management 
Councils;  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMF5),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Notice  of  public  meeting. 

SUMMARY:  The  Chainr.en  of  the  New 
England,  Mid-Atlantic.  South  Atlantic. 
Caribbean,  Gulf  of  Mexico,  Pacific. 
North  Pacific,  and  Western  Pacific 
Fishery  Management  Councils 
(Councils)  will  meet  on  May  I5-1B, 
1994,  at  the  Vi<;ta  Hotel,  1400  M  Street. 
NW..  Washington,  DC  to  address  the 
agenda  items  noted  below.  The  meeting 
will  begin  at  9  a.m.  on  May  15.  at  8  a.m. 
on  May  16.  and  end  at  approximately 
noon  on  May  16. 
The  following  will  be  discussed: 
On  May  15,  Magnuson  Fishery 
Conservation  and  Management  Act 
reauthorization  and  briefing  on  other 
fishery  related  legislation.  On  May  16, 
administrative  m.atters.  as  listed  below: 

(1)  Paying  for  unused  sick  and  annual 
leave; 

(2)  Workload  analysis; 

(3)  Designating  a  single  grants 
management  specialist  for  all  Councils; 

(4)  L,ocality  pay; 

(5)  Standards  for  Council  member 
removal; 

(6)  Financial  disclosure; 

(7)  Establishing  standard  definitionc 
for  marine  recreational  fishermen/ 
fishing  and  charterboat  vessels; 

(8)  Policj'  on  Indigenous  People; 

(9)  Social  Science  Research  and  Data 
CoUet^tion;  and 

(10)  The  Food  and  Agricultural 
Organization  of  the  United  Nations 
Agreement  to  Promote  Compliance  with 
International  Conser\'ation  and 
Management  Measures  by  Fishing 
Vessels  on  the  High  Seas,  and  the 
United  Nations  conference  on  straddling 
stocks  and  highly  migratory  species. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifcr.  Executive  Director. 
Mid-Atlantic  Fishery  Management 
Council.  300  South  New  Street,  Dover, 
DE  19901;  telephone:  (302)  674-2331. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 


people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  on  (302)  674-2331  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  May  3.  1994 
David  S.  Crestin 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service 
IFR  Doc.  94-11073  Filed  5-6-94;  8:45  a.ml 

DILUNG  CODE  3S1»-22-f 


no.  042594q 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NO.\A). 
Commerce. 

action:  Receipt  of  Application  to 
Modify  Permit  No.  768  (P129I). 


SUMMARY:  Notice  is  hereby  given  that 
Bruce  R.  Mate.  Ph.D  ,  Professor. 
Fisheries  and  Wildlife.  Oregon  Slate 
University,  Newport.  OR  973G5-5296. 
has  requested  a  modification  to  Pennit 
No.  788. 

ADDRESSES:  The  modification  request 
and  related  documents  are  available  for 
review  upon  wTitten  request  or  by 
appointment  in  the  following  office(s): 

Permits  Division.  Office  of  Protected 
Resources.  NMFS.  1315  East- Wert 
Highway,  room  13130,  Silver  Spring, 
MD  20910  (301/713-2289): 

Southwest  Region.  NMFS,  501  W. 
Ocean  Blvd..  Long  Beach.  CA  90802- 
4213  (310/930-4016);  and 

Northwest  Region.  NMFS.  7600  Sand 
Point  Way.  NE,  BIN  C51700.  Seattle, 
WA  98115  (206/.'>26-6150). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Director.  Office  of 
Protected  Resources,  NMFS.  NO/^A. 
U.S.  Department  of  Commerce,  1315 
East-West  Highway,  room  13130,  Silver 
Spring,  MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  modification 
request  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Co.mmission  and  its 
Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  modification  to  Permit  No.  788. 
issued  on  August  10. 1992  (57  FR 
37527)  is  requested  under  the  authority 
of  the  Marine  Mammal  Protection  Act  of 
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1972.  as  amended  (16  U.S.C.  1361  ef 
seq.),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.).  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 

Permit  No.  788  authorizes  the  Holder 
to  incidentally  harass  up  to  440  sperm 
whales  (Physeter  macrocepbalus]  while 
attempting  to  satellite  tag  up  to  10  per 
year  in  the  Gulf  of  Mexico. 

The  Holder  has  requested 
authorization  to  extend  the  area  of  take 
to  the  North  Pacific  Ocean,  specifically 
20  miles  south  of  Point  Sur  north  to 
Bodega  Bay  and  the  Southern  California 
Bight,  site  of  the  proposed  Acoustic 
Thermometry-  of  Ocean  Climate  (ATOC) 
project.  No  additional  animals  are 
requested  and  the  research  protocol 
authorized  in  Permit  No.  788  will  not 
change. 

Dated:  April  29,  1994. 
William  W.  Fox.  Jr..  Ph.D. 
Director,  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
IFR  Doc.  941  lOaO  Filed  5-6-94;  8  45a.m.l 

eiLUNO  CODE  3S10-23-f 


[t.D.  042694A] 

Marine  Mammals 

agency:  National  Marine  Fisheries 

Service  (W.IFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application  for  a 

scientific  research  permit  (P351E). 

SUMMARY:  Notice  is  hereby  given  that 
the  North  Gulf  Oceanic  Society.  P  O. 
Box  15244,  Homer,  AK  99603,  has 
applied  in  due  form  for  a  permit  to  take 
by  potential  harassment  humpback 
whales  {Megapttra  novaeangliae)  for 
purposes  of  scientific  research. 
DATES:  Written  comments  must  be 
received  by  June  8. 1994. 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division.  Office  of  Protected 
Resources.  NMFS.  1315  East-West 
Highway,  room  13130.  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Director,  Alaska  Region.  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802-1668. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources,  NMFS,  NOAA, 
U.S.  Department  of  Commerce.  1315 
East-West  Highway,  room  13130,  Silver 


Spring.  MD  20910.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.],  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 

The  applicant  seeks  authorization  for 
the  potential  harassment  of  up  to  100 
humpback  whales  annually  during 
repeated  (an  average  of  6  times  annually 
per  individual  whale)  approaches  for 
purposes  of  photo-identificaticn.  The 
applicant  proposes  to  initiate  this  work 
upon  permit  issuance.  Activities  will  be 
conducted  primarily  in  the  months  of 
May  through  Septeinber  over  a  5-year 
period,  in  Prince  William  Sound  and 
waters  from  the  Copper  River  Delta  to 
Kachemak  Bay. 
Dated:  April  29,  1994. 
WiUiam  W.  Fox.  Jr..  Ph.D. 
Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  .Service. 
IFR  Doc.  94-11081  Filed  5-6-94,  8:45a.m. I 

BILUNG  CODE  3S10-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  With  the 
Government  of  El  Salvador  on  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products 

May  3. 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Bivens  Collinson.  International 
Trade  Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on 
categories  for  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 


Authority:  Executive  Order  11651  of  March 
3.  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

On  April  25, 1994.  under  the  terms  of 
Article  3  of  the  Arrangement  Regarding 
International  Trade  in  Textiles,  done  at 
Geneva  on  December  20.  1973.  as 
further  extended  on  December  9. 1993, 
the  Government  of  the  United  States 
requested  consultations  with  the 
Government  of  El  Salvador  with  respect 
to  men's  and  boys'  cotton  and  man- 
made  fiber  woven  shirts  in  Categories 
340/640.  produced  or  manufactured  in 
El  Salvador. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  with  the 
Government  of  El  Salvador,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  may  later  establish 
a  limit  for  the  entry  and  withdrawal 
from  warehouse  for  consumption  of 
cotton  and  man-made  fiber  te.xtile 
products  in  Categories  340/640, 
produced  or  manufactured  in  El 
Salvador  and  exported  during  the 
twelve-month  period  which  began  on 
April  25,  1994  and  extends  through 
April  24. 1995,  at  a  level  of  not  less  than 
373.803  dozen. 

A  summary  market  statement 
concerning  Categories  340/640  foUous 
this  notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  340/640.  or 
to  comment  on  domestic  production  or 
availability  of  products  included  in 
Categories  340/640,  is  invited  to  submit 
10  copies  of  such  comments  or 
information  to  Rita  D.  Hayes,  Chairman. 
Committee  for  the  Implementation  of 
Textile  Agreements,  U.S.  Department  of 
Commerce.  Washington.  DC  20230; 
ATTN:  Helen  L.  LeGrande.  The 
comments  received  will  be  considered 
in  the  context  of  the  consuhations  with 
the  Government  of  El  Salvador. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100.  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW.. 
Washington.  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement  or 
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the  Implementation  thereof  is  not  a 
uajiver  in  any  rospect  of  the  exemption 
roiitained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

i'he  United  States  remains  committed 
ibding  a  solution  concerning 
sgories  340/640.  Should  such  a 
solution  be  reached  in  con.sultations 
with  the  Government  of  El  Salvador, 
further  notice  will  be  published  in  the 
Fec0ral  Register. 

^  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CqRRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  PR  62645. 
published  on  November  29. 1993). 
Rit«  D.  Hayes, 

Chqirmcn.  Committee  for  the  lmplt;mentation 
of  Textile  Agreements. 

Market  Statement — El  Salvador 
Category  340/640— Men's  and  Boys'  Cotton 
and  M aiunade  Fiber  Woven  Shirts 
Apra  1994 

Imf.  ()rt  Situation  and  Conclusion 

U;S.  imports  of  men's  and  boys' 
cot  on  and  manmade  fiber  woven  shirts, 
CatBigory  340/640.  from' El  Salvador 
reafched  373,803  dozen  for  the  year 
ending  January  1994.  more  than  nine 
ti.mes  the  41,246  dozen  imported  a  year 
earlier.  Imports  from  El  Salvador  were 
35.803  dozen  in  1992. 

The  sharp  and  substantial  increase  in 
CatiJgory  340/640  imports  from  El 
Salvador  is  disrupting  the  U.S.  market 
for  men's  and  boys'  cotton  and 
manmade  fiber  woven  shirts. 
I'.Sj  Production,  Import  Penetration,  and 
Mui^kpt  Share 

L  -S.  production  and  imports  of  men's 
and  boys'  cctton  and  manmade  ri;:)er 
wo'^en  shirts.  Category  340/640. 
dedljned  during  the  recession  years 
1990  and  1991.  Production  recovjred 
slightly  in  1992.  while  imports  surged. 
In  l|993.  U.S.  production  fell  2  pe  cent 
be!(|)w  the  1992  level  and  was  26  percent 
beliJiW  the  pre- recession  1989  level.  In 
con|trast.  1S93  imports  increased  by  five 
per|;ent  over  the  1992  level,  and  were  19 
percent  above  the  1989  pre-recession 
le^4|. 

The  ratio  of  imports  to  domestic 
production  increased  from  157  percent 
in  l|989  to  253  percent  in  1993.  The  U.S. 
producer's  share  of  the  domestic  market 
felljfrom  39  percent  in  1989  to  28 
percent  in  1993.  a  decline  of  11 
percentage  points. 
Dutjf-Paid  Value  and  U.S.  Producers'  Price 

Ajpproximately  70  percent  of  Category 
340/640  imports  from  El  Salvador 
dur  ng  the  year  ending  Jaiiuary  1994 
entt  Bed  under  HTSUSA  numbers 


6205.20.2025— men's  cotton  dress 
shirts,  other  dian  yarn  dyed; 
6205.20.2065 — men's  woven  cotton 
shirts,  other  than  dress  and  corduroy, 
with  one  color  in  the  warp  and/or  the 
filling;  and  6205.20.2075— boys'  woven 
cotton  shirts,  other  than  dress  and 
cordu.'-oy,  with  one  color  in  the  warp 
and/or  the  filling,  other  than  imported 
b-,  a  part  of  a  playsuit.  These  shirts 
entered  the  U.S.  at  landed  duty-paid 
values  below  U.S.  producers'  prices  for 
comparable  shirts. 
[FR  Doc.  94-11127  Filed  5-&-94;  8:45  ami 

BILLIMG  CODE  3Sia-0R-f 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title:  DoD  FAR  Supplement,  Part  207, 
Acquisition  Plans;  Part  237,  Service 
Contracting,  and  Part  252,  Solicitation 
Provisions  and  Clauses. 

Type  of  Request:  New  Collection. 

Average  Burden  Hours/Minutes  per 
Response:  3.25  hours. 

Response  per  Respondent:  1. 

Number  of  Respondents:  100. 

Annual  Burden  Hours:  325. 

Annual  Responses:  100. 

Needs  and  Uses:  The  Department  of 
Defense  has  a  requirement  for 
continuation  of  contract  services  that 
have  been  identified  as  essential  during 
crisis  situations  (as  defined  in  DoD 
Directive  3020.37,  Continuation  of 
Essential  DoD  Contractor  Services 
During  Crises).  If  continued 
performance  of  the  essential  services  is 
directed  by  the  contracting  officer 
during  a  crisis  situation,  the  contractor 
agrees  to  continue  performance  of  any 
and  all  essential  services  under  the 
contract.  If  such  performance  causes  an 
increase  or  decrease  in  the  contractor's 
cost  of,  or  the  time  required  for 
performance  of  any  part  of  the  work 
under  the  contract,  the  contractor  must 
assert  its  right  to  an  cqui'.able 
adjustment  by  submitting  a  written 
.statement  describing  the  general  nature 
and  amount  of  the  proposal.  The 
contracting  officer  shall  use  the 
contractors  assertion  of  its  right  to  an 
adjustment  as  the  basis  for  making  an 
equitable  adjustment  and  modifying  the 
contract  in  writing. 


Affected  Public:  Businesses  and  other 
for  profit  institutions,  non-profit 
institutions  and  small  businesses  or 
organizations. 

Frequency:  On  Occasion. 

Respondents  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  .Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DcD,  room 
3235,  New  Executive  Office  Building, 
Washington.  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  may  be 
obtained  from  Mr.  Pearce.  WHS/DIOR. 
1215  Jefferson  Davis  Highway,  suite 
1204.  Arlington,  Virginia  22202-4302. 

Dated:  May  3,  1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  94-11000  Filed  5-6-94;  8.45  am] 

BILUNO  CODE  S000-04-M 


Department  of  the  Air  Force 

Privacy  Act  of  1974;  Delete  and  amend 
systems  of  records 

AGENCY:  Department  of  the  Air  Force. 
(DoD). 

ACTION:  Delete  and  amend  systems  of 
records. 

SUMMARY:  The  Department  of  die  Air 
Force  proposes  to  delete  one  and  amend 
14  systems  of  records  in  its  inventory  of 
record  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended. 

DATES:  The  deleted  svsfem  is  effective 
May  9,  1994. 

The  amended  syst.=.^?s  will  be 
effective  June  8, 1'^'M,  u.Jess  comments 
are  received  whic!;     s'ni  in  a  contrary 
determination. 

ADDRESSES:  Send  con.;Tients  to  the  Air 
Force  Access  Programs  Manager.  SAF/ 
/WMA.  1610  Air  Force  Pentagon. 
Washington,  DC  20330-1610. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  H.  Gibson  at  (703)697-3491  or 
DSN  227-3491. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  Privacy 
systems  of  records  notices  have  been 
published  in  the  Federal  Register  and 
are  available  from  Lhe  address  above. 
The  deleted  and  amended  systems  are 
not  within  the  purview  of  subsection  (r) 
of  the  Privacy  Act  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  an  altered  system  report. 


23832 


Federal  Register  /  Vol.  59.  No.  88  /  Monday.  May  9,  1994  /  Notices 


The  specific  changes  to  the  systems  of 
records  being  amended  are  set  forth 
below,  followed  by  the  systems  of 
records  notices  published  in  their 
entirety,  as  amended. 
Dated:  April  29, 1994. 


Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  [Department  of  Defense. 

DELETION 
F200  AFIC  A 

SYSTEM  NAME: 

DIA  Program  for  Foreign  Intelligence 
Collection  (November  23.  1993,  58  FR 
61893). 

Reason:  System  is  no  longer  needed. 
There  are  no  plans  to  reinstate  this 
system  in  the  future.  Records 
maintained  in  this  system  have  been 
destroyed. 

AMENDMENTS 
F033  ATC  A 

SYSTEM  NAME: 

Lead  Management  System  (LMS) 
(February  22,  1 993,  58  FB  1031 9). 

CHANGES: 
SYSTEM  IDENTIFIER: 

Change  system  identifier  to  'F033 
AETCA." 


SYSTEM  location: 

Delete  entry  and  replace  with 
"Headquarters  United  States  Air  Force 
Recruiting  Service,  550  D  Street  West, 
Suite  01,  Randolph  Air  Force  Base,  TX 
78150-^527. 

Air  Force  Opportunity  Center  (AFOC) 
(Duties  of  this  Center  are  performed  by 
a  Civilian  Contractor  who  is  engaged  by 
the  Air  Force  to  provide  lead  fulfillment 
services  -  location  depends  on  the 
Contractor.  Contact  System  Manager  for 
specific  locations). 

Air  Force  recruiting  activities.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  systems  of  records  notices.' 


AUTHOFrfY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Insert  'Education  and'  between  the 
words  'Air'  and  'Training.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
"Director  of  Advertising  and  Promotion, 
Headquarters  United  States  Air  Force 
Recruiting  Service,  550  D  Street  West, 
Suite  01,  Randolph  Air  Force  Base,  TX 
78150-4527.' 


NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  Director  of 
Advertising  and  Promotion. 
Headquarters  United  States  Air  Force 
Recruiting  Service.  550  D  Street  West. 
Suite  01,  Randolph  Air  Force  Base,  TX 
78150-4527.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Director  of  Advertising  and  Promotion. 
Headquarters  United  States  Air  Force 
Recruiting  Service.  550  D  Street  West. 
Suite  01.  Randolph  Air  Force  Base,  TX 
78150-4527.' 


F033  AETC  A 
SYSTEM  NAME: 

Lead  Management  System  (LMS). 

SYSTEM  LOCATION: 

Headquarters  United  States  Air  Force 
Recruiting  Service.  550  D  Street  West. 
Suite  01,  Randolph  Air  Force  Base.  TX 
78150-4527. 

Air  Force  Opportunity  Center  (AFOC) 
(Duties  of  this  Center  are  performed  by 
a  Civilian  Contractor  who  is  engaged  by 
the  Air  Force  to  provide  lead  fulfillment 
services  -  location  depends  on  the 
Contractor.  Contact  System  Manager  for 
specific  locations). 

Air  Force  recruiting  activities.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
systems  of  records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Respondents  to  United  States  Air 
Force  Recruiting  Service  advertisements 
and  referrals  made  by  active  duty 
military  personnel,  retired  military 
personnel  and  Air  Force  civilian 
employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Respondent's  inquiry  record 
containing  name,  address,  date  of  birth, 
sex,  telephone  number,  advertising 
medium,  recruiting  program  in  which 
interested,  and  source  of  referral, 
including  name  and  Air  Force  base 
assigned.  Recruiter  contact  records 
containing  success  of  contact  efforts, 
reason  for  not  contacting,  how  contact 
was  made,  confirmation  of  educational 
level,  qualification  and  status  of 
individual. 


AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  503,  Enlistments:  Recruiting 
campaigns,  Air  Education  and  Training 
Command  Regulation  33-2,  Recruiting 
Procedures  for  the  United  States  Air 
Force. 

PURPOSE(S): 

The  contractor  fulfills  requests  from 
respondents  for  information  about  the 
Air  Force  and  notifies  appropriate 
recruiting  activities  of  respondent's 
interest.  Contractor  develops  statistical 
summaries  which  are  used  by  USAF 
Recruiting  Service  to  evaluate  the 
effectiveness  of  the  advertising  and 
referral  programs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  record  system  notices 
apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEV1NQ,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  computers  and  on 
computer  products. 

retrievability: 
Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 

RETENTION  AND  DISPOSAL: 

Retained  by  contractor  at  the  AFOC 
for  two  years  after  end  of  FY  in  which 
all  actions  are  completed,  then  records 
are  destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating  or 
burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
ovenvriting. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 
Director  of  Advertising  and 
Promotion,  Headquarters  United  States 
Air  Force  Recruiting  Service,  550  D 
Street  West,  Suite  01,  Randolph  Air 
Force  Base,  TX  78150-4527, 
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NOTmCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  Director  of 
Advertising  and  Promotion, 
Headquarters  United  States  Air  Force 
Recruiting  Service.  550  D  Street  West. 
Suite  01.  Randolph  Air  Force  Base.  TX 
78150-4527. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Director  of  Advertising  and  Promotion, 
Headquarters  United  States  Air  Force 
Recruiting  Service,  550  D  Street  West, 
Suite  01.  Randolph  Air  Force  Base.  TX 
78150-4527. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  and 
appealing  initial  agency  determinations 
are:published  in  Air  Force  Instruction 
37-[l32;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual  respondent  and  automated 
system  interfaces. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

r>|one. 
F035  AFCC  A 
SYSTEM  NA.ME: 

SjGope  Leader  Program  (February  22. 
1993.  58  FH  10338). 

CHANGES: 
SYSTEM  IDENTinER: 

Change  system  identifier  to  'F035 
AFe4A  A.' 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Air 
Force  Command,  Control, 
Communications  and  Computers 
Agency.  203  West  Losey  Street,  Room 
306  5i.  Scott  Air  Force  Base,  IL  62225- 
5233/ 

CATEGORIES  OF  INDP.'IDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  'Air  Force  Communications 
Command  (AFCC)'  and  insert  'Air  Force 
Command.  Control.  Communications 
and  Computers  Agency  (AFC4A).' 


AUTHOfifTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  'Air  Force  Communications 
Command'  and  insert  'Air  Force 
Command,  Contrbl,  Communications 
and  Computers  Agency.' 


PURPOSE(S): 

Delete  'Air  Force  Communications 
Command  (AFCC)'  and  insert  "Air  Force 
Command,  Control,  Communications 
and  Computers  Agency.' 
*        •        •        *        * 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Director  of  Assignments.  Deputy  Chief 
of  Staff  Personnel.  Air  Force  Command. 
Control.  Communications  and 
Computers  Agency.  203  West  Losey 
Street,  Room  3065,  Scott  Air  Force  Base. 
IL  62225-5233.' 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  Director  of 
Assignments.  Deputy  Chief  of  Staff 
Personnel,  Air  Force  Command. 
Control.  Communications  and 
Computers  Agency.  203  West  Losey 
Street.  Room  3065.  Scott  Air  Force  Base. 
IL  62225-5233. 

Include  full  name,  rank  and  Social 
Security  Number." 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Director  of  Assignments.  Deputy  Chief 
of  Staff  Personnel.  Air  Force  Command. 
Control.  Communications  and 
Computers  Agency.  203  West  Losey 
Street.  Room  3065.  Scott  Air  Force  Base. 
IL  62225-5233. 

Include  full  name,  rank  and  Social 
Security  Number.' 


F035  AFC4A  A 
SYSTEM  NAME: 

Scope  Leader  Program. 

SYSTEM  LOCATION: 

Air  Force  Command,  Control, 
Communications  and  Computers 
Agency,  203  West  Losey  Street,  Room 
3065.  Scott  Air  Force  Base.  IL  62225- 
5233. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Air  Force  active  duty  military 
personnel,  officer  grade,  assigned  to  Air 
Force  Command,  Control, 
Communications  and  Computers 
Agency  (AFC4A). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personnel  selected  as  potential 
candidates  for  'tough  job'  and 
commander  positions. 


AUTHORrry  for  maintenance  of  the  system: 
10  U.S.C.  8013.  Secretary  of  the  Air 
Force:  Powers  and  duties:  delegation  by; 
and  Air  Force  Command.  Control, 
Communications  and  Computers 
Agency  Regulation  500-16;  and  E.O. 
9397. 

PURPOSE(S): 

Used  to  monitor  the  assignment  and 
replacement  of  unit  Commanders  in  Air 
Force  Command.  Control. 
Communications  and  Computers 
Agency. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Air  Force's 
com.pilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  *ND  PRACTICES  FOR  STORING, 
RETHIEVIWG,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  aSCORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  computer  and 
computer  output  products. 

RETRiEVABiLrnr: 
Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties.  Records  ere  stored  in  locked 
cabinets  or  rooms  and  computer  system 
requiring  user  codes  and  passwords  for 
access. 

RETENTION  AND  DISPOSAL: 

Retained  in  office  files  until 
superseded,  obsolete,  no  longer  needed 
for  reference,  or  on  inactivation,  then 
destroyed  by  tearing  into  pieces, 
shredding,  macerating,  burning  or 
degaussing.  Al.so  destroyed  by 
degaussing. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Assignments,  Deputy  Chief 
of  Staff  Personnel.  Air  Force  Command, 
Control,  Communications  and 
Computers  Agency,  203  West  Losey 
Street.  Room  3065.  Scott  Air  Force  Base, 
IL  62225-5233. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
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inquiries  to  the  Director  of  Assignments, 
Deputy  Chief  of  Staff  Personnel.  Air 
Force  Commajid,  Control, 
Communications  and  Computers 
Agency,  203  West  Losey  Street,  Room 
3065.  Scott  Air  Force  Base.  IL  62225- 
5233. 

Individual  should  provide  full  name, 
rank  and  Social  Security  Number. 

RECCRO  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Director  of  Assignments.  Deputy  Chief 
of  Staff  Personnel,  Air  Force  Command, 
Control,  Communications  and 
Computers  Agency-,  203  West  Losey 
Street,  Room  3065.  Scott  Air  Force  Base, 
IL  62225-5233. 

Individual  should  provide  full  name, 
rank  and  Social  Security  Number. 

CONTEST1NQ  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  automated 
system  interfaces. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F035  ATC  B 
SYSTEM  NAME: 

Air  Force  Junior  ROTC  (AFJROTC) 
Applicant/Instructor  Svstera  (February 
22,  1993,  58  FR  10347). 

changes: 
system  identifier: 

Change  system  identifier  to  'F035 
AETCB.' 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Air 
Force  ]un..r  Reserve  Officer  Training 
Corps,  551  East  Ma.xwell  Boulevard, 
Maxwell  Air  Force  Base.  AL  36112- 
6110." 


AUTHOnn^  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  'Air  Force  Regulation  45-39' 
and  insert  Air  Force  Instruction  36- 
2010.'  Add  to  end  of  entry  'and  E.O. 
9397.' 


SAFEGUARDS: 

Add  to  end  of  entry  'Those  in 
computer  storage  devices  are  protected 
by  computer  system  software.' 


RETENTION  AND  DISPOSAL: 

Add  to  end  of  entry  'Computer 
records  are  destroyed  by  erasing, 
deleting  or  overwriting.' 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Commander,  Air  Force  Junior  Reserve 
Officer  Training  Corps,  551  East 
Maxwell  Boulevard,  Maxwell  Air  Force 
Base,  AL  36112-6110.' 

NOTIRCATION  PROCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  the  Commander,  Air  Force 
Junior  Reser\e  Officer  Training  Corps, 
551  East  Maxwell  Boulevard,  Maxwell 
Air  Force  Base,  AL  36112-6110. 

Individuals  who  vmte  must  furnish 
name,  grade.  Social  Security  Number, 
unit  of  assignment  and  address.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry-  and  replace  v/ith 
"Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Commander,  Air  Force  Junior  Reserve 
Officer  Training  Corps,  551  East 
Maxwell  Boulevard,  Maxwell  Air  Force 
Base.  AL  36112-6110. 

Individuals  who  write  must  furnish 
name,  grade.  Social  Security  Number, 
unit  of  assignment  and  address.  Visitors 
must  show  armed  forces  identification 
card  and  some  additional  source  of 
positive  identification.' 


F035  AETC  B 

SYSTEM  NAME: 

Air  Force  Junior  ROTC  (AFJROTC) 

Applicant/Instructor  System. 

SYSTEM  location: 

Air  Force  Junior  Reserve  Officer 
Training  Corps,  551  East  Maxwell 
Boulevard,  Maxwell  Air  Force  Base,  AL 
36112-6110. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Air  Force  Junior  Reserve  Officer 
Training  Corps  (AFJROTC)  instructor 
applicants  and  instructors. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Application  for  AFJROTC  instructor 
duty,  processing  checklist,  applicant 
evaluation  forms,  inter\'iew  record,  last 
10  Airman  Performance  Reports  or 
Officer  Effectiveness  Reports  or 
summary  of  last  10  reports  which 
includes  period  of  supervision  and 
overall  evaluation,  letter  requesting 
Defense  Central  Index  of  Investigation 


(DCII)  name  check,  photograph,  Report 
of  Separation  from  Active  Duty, 
Retirement  Order  (if  applicable). 
Commander's  recommendation  (for 
noncommissioned  officers  on  active 
duty  only),  miscellaneous 
correspondence  such  as  resume  and 
letter  of  recommendation,  copy  of  AF 
retirement  physical  and  Physical 
Evaluation  Board  Findings  if  applicant 
is  retired  with  30  percent  or  more 
disability  awarded  by  VA,  letter 
requesting  medical  evaluation  of 
AFJROTC  instructor  applicants  for 
personnel  retired  with  30  percent  or 
more  disability,  letter  verifying 
dependents,  instructor  preference  card, 
instructor  intent  letter,  contract  data 
cards,  termination  letters,  certification 
certificates,  AFROTC  Form  0-217, 
Change  in  AFJROTC  Instructor  Status, 
AFROTC  Form  0-214,  AFJROTC 
Instructor  Contract  Card,  AFROTC  Form 
98  or  0-218,  Air  Force  Junior  ROTC 
Instructor  Evaluation  Report,  letters 
pertaining  to  appeals  of  ratings  and/or 
comments  on  AFROTC  Form  98  or  0- 
218  and  instructor  termination 
questionnaire. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  102,  Junior  Reserve  Officers' 
Training  Corps;  Air  Force  Instruction 
36-2010.  Air  Force  Junior  Reser\'e 
Officers'  Training  Corps;  and  E.O.  9397. 

PURPOSE(S): 

Used  to  evaluate  applicant 
qualifications  for  employment  as 
AFJROTC  instructors.  Also  used  to 
determine  if  instructor  is  meeting  Air 
Force  standards. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  rN  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552afb)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders,  and  on 
computer  magnetic  tape  and  computer 
printouts. 

RETRIEVABIUTY: 

Retrieved  by  name  and  Social 
Security  Number. 


SAFEGUARDS: 

Records  are  accessed  by  person  (s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties.  Records  are  stored  in  locked 
cabinets  or  rooms.  Those  in  computer 
storage  devices  are  protected  by 
computer  system  software. 

RETENTK3N  AND  DISPOSAL: 

Retained  in  office  files  until 
superseded,  obsolete,  no  longer  needed 
for  reference,  or  on  inactivation,  then 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning.  Computer  records  are 
destroyed  by  erasing,  deleting  and 
overwriting. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Air  Force  Junior  Reserve 
Officer  Training  Corps,  551  East 
Maxwell  Boulevard,  Maxwell  Air  Force 
Base,  AL  36112-6110. 

NOTIFICATtON  PROCEDURE: 

Lidividuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
.  inquiries  to  the  Commander,  Air  Force 
Junior  Reserve  Officer  Training  Corps. 
551  East  Maxwell  Boulevard,  Maxwell 
Air  Force  Base,  AL  36112-6110. 

Individuals  who  write  must  furnish 
name,  grade.  Social  Security  Number, 
unit  of  assignment  and  address. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Commander,  Air  Force  Junior  Reserve 
Officer  Training  Corps,  551  Ea.st 
Maxwell  Boulevard,  Maxwell  Air  Force 
Base,  AL  36112-6110. 

Individuals  who  write  must  furnish 
name,  grade,  Social  Security  Number, 
unit  of  assignment  and  address. 

Visitors  must  show  armed  forces 
identification  card  and  some  additional 
source  of  positive  identification. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  previous 
employers,  financial  institutions, 
educational  institutions,  police  and 
investigating  officers,  the  bureau  of 
motor  vehicles,  a  state  or  local 
government,  witnesses  and  from  source 
documents  (such  as  reports)  prepared 
on  behalf  of  the  Air  Force  by  boards, 
contmittees,  panels,  auditors,  and  so 
forth. 
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EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F035  ATC  C 
SYSTEM  NAME: 

Air  Force  Reserve  Officer  Training 
Corps  Qualifying  Test  Scoring  System 
(February  22.  1993,  58  FR  10348). 

CHANGES: 

*  *  •  •  • 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Air 
Force  Reserve  Officer  Training  Corps,  20 
North  Pine  Street.  Maxwell  Air  Force 
Base,  AL  36112-6110,  and  portions 
pertaining  to  each  Air  Force  Reserve 
Officer  Training  Corps  (AFROTC) 
detachment  located  at  the  respective 
detachments.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

Air  Force  Human  Resources 
Laboratory,  Brooks  Air  Force  Base,  TX 
78235-5601  is  official  repository  for 
permanent  record  of  all  Air  Force 
Officer  Qualifying  Test  scores.' 

*  *        •        *        • 

AUTHORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  'Air  Force  Regulation  45-48 
and  insert  Air  Force  Instruction  36- 
2011." 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  'Chief, 
Cadet  Appointments  and  Special 
Actions  Branch,  Air  Force  Reserve 
Officer  Training  Corps,  20  North  Fine 
Street,  Maxwell  Air  Force  Base,  AL 
36112-6110.' 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  Chief,  Cadet 
Appointments  and  Special  Adions 
Branch,  Air  Force  Reser\'e  Officer 
Training  Corps,  20  North  Fine  Street, 
Maxwell  Air  Force  Base,  AL  36112- 
6110,  or  to  agency  officials  at 
detachment  of  assignment. 

Requests  should  include  full  name. 
Social  Security  Number,  location  of  test 
administration,  and  date  of  testing.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Chief,  Cadet  Appointments  and  Special 
Actions  Branch,  Air  Force  Reserve 
Officer  Training  Corps,  20  North  Fine 


Street,  Maxwell  Air  Force  Base,  AL 
36112-6110,  or  to  agency  officials  at 
detachment  of  assignment. 

Requests  should  include  full  name. 
Social  Security  Number,  location  of  test 
administration,  and  date  of  testing." 
•        •        •        •        • 

F035  ATC  C 
SYSTEM  NAME: 

Air  Force  Reserve  Officer  Training 
Corps  Qualifying  Tost  Scoring  System. 

SYSTEM  LOCATION: 

Air  Force  Reserve  Officer  Training 
Corps,  20  North  Pine  Street,  Maxwell 
Air  Force  Base,  AL  36112-6110,  and 
portions  pertaining  to  each  AFROTC 
detachment  located  at  the  respective 
detachments.  Official  mailing  addresses 
are  published  as  an  pppendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

Air  Force  Human  Resources 
Laboratory.  Brooks  Air  Force  Base,  TX 
78235-5601  is  official  repository  for 
permanent  recc;d  of  al!  Air  Force 
Officer  Qualifying  Test  scores. 

CATEGORIES  OF  IND<V10UAIS  COVERED  BY  THE 
SYSTEM: 

Air  Force  applicants  testing  at  Air 
Force  detachments. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  detachment,  date  of  test,  test 
scores.  Social  Security  Number,  air 
science  year,  number  of  test 
administrations,  institution  category, 
race,  sex,  marital  status,  education  level, 
and  program  applying  for. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  Chapter  103.  Senior  Reserve 
Officers'  Training  Corps;  Military 
Selective  Service  Act  of  1967,  Section  6. 
(50  U.S.C.  456);  10  U.S.C.  8013, 
Secretary  of  the  Air  Force:  Powers  and 
duties;  delegation  by;  and  Air  Force 
Instruction  36-2011.  Air  Force  Reserve 
Officer  Training  Corps  (AFROTC),  and 
E.O.  9397. 

PURPOSE(S): 

Scores  are  used  to  evaluate  applicants 
against  criteria  for  entrance  into 
AFROTC.  and  as  a  measure  of  quality. 
Scores  are  entered  in  cadet  records. 

ROUTWE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  theniin  may 
specifically  be  disclosed  outside  (he 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows; 
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The  'BlaiAet  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  record  system  notices 
apply  to  this  system. 

POLICIES  AND  PflACnCES  FOfl  STORJNQ, 

retrieving,  accefswq,  retaining.  and 
dispostng  of  records  m  the  system: 

storage: 

Maintained  in  file  folders,  visible  file 
binders/ cabinets,  in  computers  and  on 
computer  output  products. 

RETHIEVABlUrr: 

Retrieved  by  name  and  Social 
Security  Number,  location'  of  test 
administration  and  date  of  testing. 

safeguards: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  ^y  authorized  personnel  who 
are  propei ._,  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 

retention  and  cmspcsal: 

HQ  AFROTC/RRAF  will  maintain 
records  of  scores  attained  on  tests 
administered  at  AFROTC  detachments 
for  a  period  of  four  years  or  when  no 
longer  needed  for  research.  Records  are 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating  or 
burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Cadet  Appointments  and 
Special  Actions  Branch.  Air  Force 
Reserve  Officer  Training  Corps,  20 
North  Pinp  ""treet.  Maxwell  Air  Force 
Base,  AL  31.112-6110. 

N0TJHCAT1ON  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  syste.fn  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  Chief.  Cadet 
Appointments  and  Special  Actions 
Branch,  Air  Force  Reserve  Officer 
Training  Corps,  20  North  Pine  Street. 
Maxwell  Air  Force  Base.  AL  36112- 
r^llO.  or  to  agency  officials  at 
detachment  of  assignment. 

Requests  should  include  full  name. 
Social  Security  Number,  location  of  test 
administration,  and  date  of  testing. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  addrens  requests  to  the 
Chief,  Cadet  AppoinLmcnts  and  Special 
Actions  Br'  "ch.  Air  Force  Resen-e 
Officer  Training  Corps.  20  North  Pine 


Street,  Maxwell  Air  Force  Base,  AL 
36112-6110,  or  to  agency  officials  at 
detachment  of  assignment. 

Requests  should  include  full  name, 
Social  Security  Number,  location  of  test 
administration,  and  date  of  testing. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  and 
appealing  initial  agency  determinations 
are  published  In  Air  Force  Instruction 
37-1325;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 
Individual's  test  results. 

EXEMPTIONS  CLAIMED  FOR  THE  SVSTEM: 

None. 
F035  ATC  D 
SYSTEM  NAME: 

Basic  Trainee  Interview  Record 
(February  22.  1993.  58  FR  10349). 

CHANGES: 
SYSTEM  IDENTIFIER: 

Change  system  identifier  to  'F035 
AETCD.' 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'United 
States  Air  Force  Recruiting  Ser\ice 
Liaison  Office.  900  Voyager  Drive.  Suite 
4.  Lackland  Air  Force  Base.  TX  78236- 
5724.' 


AUTHORrrV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Insert  'Education  and'  between  the 
words  'Air'  and  'Training.' 


SYSTEM  MANASER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Superintendent,  United  Stales  Air 
Force  Recruiting  Service  Liaison  Office, 
900  Voyagor  Drive.  Suite  4,  Lackland 
Air  Force  Base.  TX  7823&-5724.' 

HOTIFICATICN  PROCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  Superintendent. 
United  States  Air  Force  Recruiting 
Service  Liaison  Office,  900  Voyager 
Drive.  Suite  4.  Lackland  Air  Force  Base. 
TX  78236-5724.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  aa,ess  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Superintendent.  United  States  Air  Force 


Recruiting  Service  Liaison  Office,  900 
Voyager  Drive,  Suite  4,  Lackland  Air 
Force  Base,  TX  78236-5724.' 


F035  AETC  D 
SYSTEM  NAME: 

Basic  Trainee  Interview  Record. 

SYSTEM  LOCATJON: 

United  States  Air  Force  Recruiting 
Service  Liaison  Office,  900  Voyager 
Drive,  Suite  4,  Lackland  Air  Force  Base, 
TX  78236-5724. 

CATEGORIES  OF  INDIVnniALS  COVERED  BY  THE 
SYSTEM* 

United  States  Air  Force  Basic 
Trainees  who  register  complaints 
concerning  their  enlistment  in  the 
United  States  Air  Force. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  resulting  from  personal 
interviews  with  basic  trainees  who  file 
complaints  about  their  enlistment, 
including,  but  not  limited  to. 
investigations  on  each  complaint, 
conclusions  and  recommendations. 

A'JTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  503.  Enlistments:  Recruiting 
campaigns;  Air  Education  and  Training 
Command  Regulation  33-2,  Recruiting 
Procedures  for  the  United  States  Air 
Force,  and  E.O.  9397.' 

PURPOSE  (s): 

Provides  a  record  of  interviews  with 
basic  trainees  who  register  complaints 
about  the  enlistment  procedure.  The 
data  is  used  by  the  Recruiting  Service 
Liaison  Office  to  investigate  the 
complaints  and  keep  the  Commander. 
United  States  Air  Force  Recruiting 
Service  advised  of  the  nature  of 
complaints  being  received.  It  is  also 
u.sed  as  the  basis  for  making  procedural 
changes  in  the  United  States  Air  Force 
Recruiting  Service  when  a  trend 
develops  in  a  specific  area. 

ROUTINE  USES  OF  RECORDS  MAIWTAINEO  rN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AMD 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  tlie  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  record  system  notices 
apply  to  this  system. 
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POUCIES  AW  PRACTiCES  FOfl  STORtNO, 
RETRIEVING,  ACCESSING,  RrTAINtNQ,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders. 
RETRJEVABIUTY: 

R8trie\'ed  by  name  or  Social  Security 
Nuinber. 

SAfECUARCS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  aulhonzed  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets. 

RETEKTIOfl  AND  DCPOSAU 

Records  nre  cut  off  at  the  end  of  each 
cal«cdar  year  in  which  case  files  are 
cloiied,  h'jld  fc-r  one  additional  year, 
the0  destroyed.  Rocords  are  de.stroyed 
by  ttoaring  ii.to  pieces,  shredding, 
pulnino,  macerating  or  burning. 


tjaaring  iiito  pieces, 
lining,  m.ac'jrating  or 


SYStEM  MANAGtriJr)  AND  ACPRCSS: 

Sup-c-nnttfnder.t.  Uniled  States  Air 
Forrb  Roc^uiti.^g  Sen'ice  Liaison  Office, 
900  Voyai;or  Drive,  Suite  4,  Lackland 
AiriForceBase.TX  78236-5724. 

NOTiOCATION  PROCEDURE: 

If  pividuals  seeking  to  delennine 
whether  this  system  of  records  contains 
i:ifcrtrr,at'.on  on  thftmseives  should 
address  inqjirics  to  the  Superintendent, 
Uniled  S'aies  Air  Force  Recruiting 
Ser/jce  Liaison  Olfice,  900  Voyager 
Drive,  Suite  4.  lackland  Air  Force  Base, 
TX  76236-5  724. 


Ir|(|[ividiials  seeking  to  access  records 
out  tht-msj'ves  contained  in  this 


RECORD  ACCE'-.S  Pr.OCED'JRES: 

Ir 

aboi 

systpm  should  address  requests  to  the 
SupBrintende.nt,  United  States  Air  Force 
Recjiiitinp,  Ser\ice  Liaison  Office.  900 
V'o)iqger  Diive,  Sjite  4,  Lackland  Air 
Forie  Base,  TX  78236-5724. 

CONTESTINQ  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  and 
appeeling  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  froiri  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Records  contain  specific  complaints/ 
allegations  made  by  the  individual  and 
responses  to  the  complaint&'allegations 
by  appropriate  j\ir  Force  Recruiting 
Service  personnel. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 


F035  ATC  G 

SYSTEM  »4AME: 

Recruiting  Activities  Management 
Support  System  (RAMSS)  (February  22. 
1994,  58  FH  10349). 

CHANGES: 
SYSTEM  IDENTIFIER: 

Change  svstom  identifier  to  'F035 
AETCG.' 


SYSTEM  L0CATX>N: 

Delote  entry  and  replace  with 
'Headquarter.;  United  States  Air  Force 
Recruiting  Service.  550  D  Street  West, 
Randolph  Air  Force  Base,  TX  78150- 
4527,  Directorate  of  Recruiting,  and 
recruiting  activities.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of 
systems  of  records  notices.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  Aith 
'Directorate  of  Recruiting  Operations, 
Headquarters  Un;ied  States  Air  Force 
Recruiting  Service,  550  D  Street  \Ve.st, 
Randolph  Air  Force  Base,  TX  78150- 
4527.' 

NOTIFICATJON  PROCEDURE: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  Eystan"^.  of  records  contains 
informatirrn  en  themselves  should 
address  inquiries  to  the  Directorate  of 
Recruiting  Operntior.s,  Headquarters 
United  States  Air  Force  Recruiting 
Ser\'ice,  550  D  Street  West,  Randolph 
Air  Force  Base,  TX  78150-4527. 

Request  must  contain  full  name. 
Social  Security  Number  and  current 
mailing  address.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Directorate  of  Recruiting  Operations, 
Headquarters  United  States  Air  Force 
Recruiting  Service,  550  D  Street  West, 
Randolph  Air  Force  Base,  TX  78150- 
4527. 

Request  must  contain  full  name. 
Social  Security  Number  and  current 
mailing  address.' 


F035  AETC  Q 

SYSTEM  name: 

Recruiting  Activities  Management 
Support  System  (RAMSS). 

SYSTEM  location: 

Headquarters  United  States  Air  Force 
Recruiting  SeAice,  550  D  Street  West. 


Randolph  Air  Force  Base.  TX  78150- 
4527.  Directorate  of  Recruiting,  and 
recruiting  activities.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  ccmpilation  of 
systems  of  records  notices. 

CATEOORiES  OF  INDIYIOUALS  COVERED  BY  THE 
system: 

Air  Force  enlisted  personnel  entering 
active  duty.  Individuals  tested  and 
processed  for  Air  Force  enlistment. 
Potential  Air  Force  enlistees  qualified 
through  the  Armed  Services  Votuitional 
Aptitude  Battery  (ASVAB)  hijjh  school 
testing  program.  Other  military  .services 
Delayed  Enlistment  Program  (DEH)  and 
active  duty  enlistees.  Applica::ti.  for  Air 
Force  officer  commissioning  programs. 
Air  Force  enlisted  personnel  on 
recruiting  duty. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Air  Force  enlistment  processing 
records  showing  name.  Social  Security 
Number,  scores  on  ull  quaiification 
tests,  physical  job  qualifications,  job 
preferences,  jobs  offered,  jobs  accepted, 
other  personal  data  relevant  to  jobs 
offered,  recrjiting  and  processing 
locations,  education  data,  and  dates  of 
processing. 

Airman  trainee  hi.stor,-  records 
containing  name.  Sociol  Security 
Number,  and  c?her  perjumel  data  for 
assignment  from  h'-ic  niiliiary  training, 
revised  job  preferences,  security 
clearance  investfi:-ticr!S.  dependent 
data,  education,  test  scores,  grade  and 
prtmotions,  biographical  history, 
physical  information,  d.-jg  abuse 
history',  en'istment  personal  and 
guaranteed  training  enlistee  program 
data,  separation  data,  classification  data, 
service  dates,  technical  school 
eliminations,  separations,  honor 
graduates,  and  Article  15/courts-martial 
actions. 

Records  for  hij;h  school  seniors  who 
are  ASVAB  tested  and  meet  the  basic 
Air  Force  enlistment  criteria  showing 
name,  mailing  address,  test  scores,  and 
high  school  where  tested. 

Enlistment  processing  records  for 
other  military  services  showing  Social 
Security  Number,  na.ne,  state  and 
county  of  residence,  test  s<;ores, 
educational  level,  physical  profile, 
processing  date  and  location,  prior 
service,  and  ether  personal  data  such  as 
age,  sex,  race,  marital  status,  and 
number  of  dependents. 

Officer  applicant  records  showing 
Social  Security  Number,  name,  and 
other  educational  and  personal  data 
necessary'  for  the  processing  of 
candidates  for  commissioning  as  Air 
Force  Officer. 

Air  Force  enlisted  recruiter  individual 
records  showinp,  siu.h  items  as  Social 
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Security  Number,  name,  recruiting 
office  assigned,  and  date  assigned  to 
Recruiting  Service. 

AUTHORtTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  503,  Enlistments:  Recruiting 
campaigns.  Air  Education  and  Training 
Command  Regulation  33-2,  Recruiting 
Procedures  for  the  United  States  Air 
Force,  and  E.O.  9397. 

PURPOSE(S): 

To  furnish  leads  to  the  field  recruiters 
derived  from  the  high  school  ASVAB 
testing  program,  evaluate  Air  Force 
recruiters  on  effectiveness  of  screening 
out  potential  under/overweight 
applicants,  evaluate  recruiter's  and  job 
counselor's  activity  and  efficiency 
levels,  analyze  pre-enlistment  job 
cancellations  for  common  reasons, 
analyze  post-enlistment  training 
pipeline  attritions  for  common  reasons. 
evaluate  Air  Force  job  reservation  pool 
and  past  enlistments  for  effect  of 
potential  changes  in  enlistment  policies 
in  areas  such  as  mental  qualifications 
and  physical  qualifications,  evaluate 
interservice  recruiting  performance, 
screen  other  service  enlistees  from  Air 
Force  advertising  lead  files,  determine 
pass/fail  rates  for  mental  and  physical 
testing,  track  training  performance  of 
Air  Force  enlistees,  study  the 
correlation  of  job  held  with  performance 
on  the  job,  study  correlation  of  quality 
indicators  with  post-enlistment 
performance,  feedback  to  field  recruiters 
of  individual  records  on  all  training 
attritions,  and  analyze  advertising 
responses. 

Used  by  the  personnel  record 
maintenance  activity  to  cross-check  file 
completeness  and  accuracy.  Individual 
records  are  aggregated  into  various 
statistical  analyses  for  all  levels  to 
ascertain  recruiting  and  seasonal 
procurement  trends,  to  predict  future 
potential  developments,  and  to  assist  in 
the  development  of  procurement, 
classification,  and  assignment  policies 
for  Air  Force  military  personnel. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  WCLUDtNQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  record  system  notices 
apply  to  this  system. 


POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVINO,  ACCESSINO,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  computers  and 
on  computer  output  products. 

RETRIEVABILrTY: 

Retrieved  by  name  or  Social  Security 
Number. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 

RETENTION  AND  DISPOSAL: 

Enlistment  processing  records  and 
recruiter  records  are  retained  until  no 
longer  needed;  recruiter  personnel 
records  are  retained  for  one  year  after 
individual  is  removed  from  recruiter 
production  status;  potential  enlistee 
records  and  high  school  test  records  are 
retained  for  two  years  or  when  no  longer 
needed,  whichever  is  sooner; 
advertising  lead  records  are  retained  for 
two  years  after  end  of  FY  and 
interservice  recruiting  records  are 
retained  for  three  months  after  the  end 
of  the  month  case  file  was  received  by 
the  recruiter.  Records  are  destroyed  by 
tearing  into  pieces,  shredding,  pulping, 
macerating  or  burning.  Computer 
records  are  destroyed  by  erasing, 
deleting  or  overwriting.  These 
retentions  are  built  into  the  computer 
system  program  with  automatic  software 
controlled  deletions  from  the  machine- 
readable  record. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Directorate  of  Recruiting  Operations, 
Headquarters  United  States  Air  Force 
Recruiting  Service,  550  D  Street  West, 
Randolph  Air  Force  Base,  TX  78150- 
4527. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  Directorate  of 
Recruiting  Operations,  Headquarters 
United  States  Air  Force  Recruiting 
Service,  550  D  Street  West,  Randolph 
Air  Force  Base.  TX  78150-4527. 

Request  must  contain  full  name, 
Social  Security  Number  and  current 
mailing  address. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 


system  should  address  requests  to  the 
Directorate  of  Recruiting  Operations, 
Headquarters  United  States  Air  Force 
Recruiting  Service,  550  D  Street  West, 
Randolph  Air  Force  Base.  TX  78150- 
4527. 

Request  must  contain  full  name. 
Social  Security  Number  and  current 
mailing  address. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

The  source  of  all  records  in  the 
system  are  from  automated  system 
interfaces. 

EXEMPTIONS  CLAIMED  FOR  THE-SYSTEM: 

None. 
F035  ATC  H 
SYSTEM  HAME: 

Recruiting  Research  and  Analysis 
System  (February  22,  1993,  58  FH 
W351). 

CHANGES: 
SYSTEM  IDENTIFIER: 

Change  svstem  identifier  to  'F035 
AETCH.' 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Headquarters  United  States  Air  Force 
RecTuiting  Service,  550  D  Street  West, 
Randolph  Air  Force  Base.  TX  78150- 
4527.' 


SYSTEM  MANAGCR(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Director  of  Recruiting  Op)erations, 
Headquarters  United  States  Air  Force 
Recruiting  Service,  550  D  Street  West, 
P.andolph  Air  Force  Base,  TX  78150- 
4527.• 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  Director  of 
Recruiting  Operations,  Headquarters 
United  States  Air  Force  Recruiting 
Service,  550  D  Street  West,  Randolph 
Air  Force  Base.  TX  78150-4527. 

Social  Security  Number  and  full  name 
are  required  to  determine  if  the  system 
contains  a  record  relative  to  any  specific 
individual.  Valid  proof  of  identity  is 
required.' 
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RECORD  ACCESS  PROCEDURES: 

Delete  entrj*  and  replace  with 
'Individuals  seeking  to  acxess  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Director  of  Recruiting  Operations, 
Headquarters  United  States  Air  Force 
Recruiting  Service,  550  D  Street  West, 
Randolph  Air  Force  Base,  TX  78150- 
4527. 

Social  S(>curity  Number  and  full  name 
ara  required  to  detennine  if  the  system 
contains  a  record  relative  to  any  specific 
individual.  Valid  proof  of  identity  is 
required." 


■jr 

FOM  A 


AETC  H 


SYsmEM  name: 

Recruiting  Research  find  Analysis 
System. 

SYSTHM  LOCATION: 

Headquarters  United  Stales  Air  Force 
Recruiting  Service,  550  D  Street  West, 
Randolph  Air  Force  Base,  TX  78150- 
4527. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Air  Force  enlisted  personnel  entering 
active  duty.  Individuals  tested  and 
processed  for  Air  Force  enlistment. 
Potential  Air  Force  enlistees  qualified 
through  the  Ai ined  Services  Vocational 
Aptitude  Battery  (ASVAB)  high  school 
testiing  program.  Appli{:ants  for  the 
Officer  Training  School.  Air  Force 
active  duty  officer  and  enlisted 
personnel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Survey  cnalysis  records  containing 
such  items  as  Social  Security  Number, 
biographical  and  opinion  survey  data, 
supervisor's  ratings,  achievement, 
aptitude,  reading,  vocational  interest 
and  adjustment  and  temperament 
inventory  scores.  Air  Force  tech  li-aining 
daS-S  score,  statistics  and  trend  analysis. 

AUTHORrnr  for  maintenance  of  the  system: 

10  U.S.C.  503,  Enlistments:  Recruiting 
campaigns.  Air  Education  and  Training 
Command  Regulation  33-2.  Recruiting 
Procedures  for  the  United  States  Air 
Force,  and  E.O.  9397. 

PURPOSE(S): 

Research  statistical  reference  file  used 
by  Headquarters  United  States  Air  Force 
Recruiting  Service.  Specific  uses  are  to: 
(1)  Evaluate  the  quality  of  Air  Force 
military  personnel  procured  by  Air 
Force  Recruiting  Service;  (2)  develop  a 
more  objective  screening  process  for 
entry  into  recruiting  duty;  and  (3) 
develop  opinion-based 
recommendations  for  recruiting  effort 
improvements. 


routine  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUONC  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  disclo.sures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  foUov.s: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compiiation  of  record  system  notices 
apply  to  this  system. 

policies  and  P«1ACrCES  FOR  STORING, 
RETRIFVINa,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders,  in 
computers  and  on  computer  output 
products. 

RETRtEVABILrnr: 

Retrieved  by  Social  Security  Number, 
study  control  number  or  name. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screei.fcd  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  com.puter  system  software. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  until  no  longer 
needed.  ASVAB  records  are  destroyed 
after  two  months.  Records  are  destroyed 
by  tearing  into  pieces,  shredding, 
pulping,  macerating  or  burning. 
Computer  records  are  destroyed  by 
erasing,  deleting  or  overw  riting. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Recruiting  Operations, 
Headquarters  United  States  Air  Force 
Recruiting  Service,  550  D  Street  West, 
Randolph  Air  Force  Base,  TX  78150- 
4527. 

NOTIRCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  Director  of 
Recruiting  Operations,  Headquarters 
United  States  Air  Force  Rocruifing 
Service,  550  D  Street  West,  Randolph 
Air  Force  Base.  TX  78150-1327. 

Social  Security  Number  and  full  name 
are  required  to  determine  if  the  system 
contains  a  record  relative  to  any  specific 
individual.  Valid  proof  of  identity  is 
required. 


RECOP.O  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Director  of  Recruiting  Operations, 
Headquarters  United  States  Air  Force 
Recruiting  Service,  550  D  Street  West, 
Randolph  Air  Force  Base.  TX  78150- 
4527. 

Social  Security  Number  and  full  name 
are  required  to  determine  if  the  system 
contains  a  record  relative  to  any  specific 
individual.  Valid  proof  of  identity  is 
required. 

COtfTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  and 
appealing  initial  agency  determinations 
ore  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from 
individuals,  supen'isors.  from  Air  Force 
Technical  Training  Centers  and  from  the 
Recruiting  Activities  Management 
Support  System  (RAMSS). 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F035  ATC  I 
SYSTEM  NAME: 

Status  of  Ineffective  Recruiter 
(February  22,  1993.  58  FF  10351). 

CHANGES: 
SYSTEM  iOENTmER: 

Change  system  identifier  to  'F035 
AETC  I.' 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Deputy 
Chief  of  Staff  for  Personnel, 
Headquarters  Air  Education  and 
Training  Command,  1851  1st  Street 
Ea.^t.  Suite  1,  Randolph  Air  Force  Base, 
TX  78150-4315,  and  Headquarters 
U:iited  Slates  Air  Force  Recruiting 
Service,  550  D  Street  West,  Randolph 
Air  Force  Base,  TX  78150-4527.' 


SYSTEM  MANAGEP{S)  AND  ADDRESS: 

Delete  entry  and  replace  with  'Deputy 
Chief  of  Staff  for  Personnel, 
Headquarters  Air  Education  and 
Training  Command,  1851  1st  Street 
East,  Suite  1,  Randolph  Air  Force  Base. 
TX  78150-4315.' 

NOTIRCATION  PROCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
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address  inquiries  to  the  Deputy  Chief  of 
Staff  for  Personnel.  Headquarters  Air 
Education  and  Training  Command.  1851 
1st  Street  East.  Suite  1.  Randolph  Air 
Force  Base.  TX  78150-4315.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Deputy  Chief  of  Staff  for  Personnel. 
Headquarters  Air  Education  and 
Training  Command.  1851  1st  Street 
East.  Suite  1.  Randolph  Air  Force  Base, 
TX  78150-4315.' 


F035  AETC  I 
SYSTEM  name: 

Status  of  Ineffective  Recruiter. 

SYSTEM  LOCATtON: 

Deputy  Chief  of  Staff  for  Personnel, 
Headquarters  Air  Education  and 
Training  Command.  1851  1st  Street 
East.  Suite  1.  Randolph  Air  Force  Base. 
TX  78150-4315.  and  Headquarters 
United  States  Air  Force  Recruiting 
Service.  550  D  Street  West.  Randolph 
Air  Force  Base,  TX  78150-4527. 

CATEGORIES  OF  INOfVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  ATC  enlisted  and  officer 
recruiter  personnel  relieved  from  duty. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual  military  record  containing 
active  case  data. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  503.  Enlistments:  Recruiting 
Campaigns,  and  Air  Education  and 
Training  Command  Regulation  33-2. 
Recruiting  Procedures  for  the  United 
States  Air  Force.' 

PURPOSE(S): 

DCS/P  and  USAFRS  use  data  to 
monitor  relief  actions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMQ,  ACCESSINO,  RrTAININQ,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders. 

retrievabiuty: 
Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  person  (s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties.  Stored  in  locked  building. 

RETENTION  AND  DISPOSAL: 

Retained  in  office  files  for  one  year 
after  annual  cutoff,  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Chief  of  Staff  for  Personnel, 
Headquarters  Air  Education  and 
Training  Command,  1851  1st  Street 
East.  Suite  1.  Randolph  Air  Force  Base, 
TX  78150-4315. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  Deputy  Chief  of 
Staff  for  Personnel.  Headquarters  Air 
Education  and  Training  Command.  1851 
1st  Street  East,  Suite  1.  Randolph  Air 
Force  Base.  TX  78150--t315. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Deputy  Chief  of  Staff  for  Personnel. 
Headquarters  Air  Education  and 
Training  Command.  1851  1st  Street 
East.  Suite  1,  Randolph  Air  Force  Base. 
TX  78150-^315. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force's  rules  for  accessing 
records,  and  contesting  contents  and 
appealing  initial  determinations  are 
published  in  Air  Force  Instruction  37- 
132.  32  CFR  part  806b.  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  source 
documents,  such  as  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F035  ATC  J 
SYSTEM  NAME: 

Drug  Abuse  Control  Case  Files 
(February  22,  1993.  58  FR  J  0352). 

SYSTEM  IDENTIFIER: 

Change  system  identifier  to  'F035 
AETC  J.' 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Sensitive  Skills  Element  (Special 
Counseling).  394  Personnel  Processing 
Squadron,  2320  Carswell  Ave,  Suite  1, 
Lackland  Air  Force  Base.  TX  78236- 
5605.' 


AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  8013.  Secretary  of  the  Air  Force: 
Powers  and  duties;  delegation  by;  Air 
Force  Instruction  36-3208. 
Administration  Separation  of  Airman, 
and  Air  Force  Pamphlet  36-2702,  Social 
Actions  Education  Program.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
"Commander,  394  Personnel  Processing 
Squadron.  2320  Carswell  Ave,  Suite  1. 
Lackland  Air  Force  Base.  TX  78236- 
5605.' 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  Commander. 
394  Personnel  Processing  Squadron, 
2320  Carswell  Ave.  Suite  1.  Lackland 
Air  Force  Base.  TX  78236-5605.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Commander.  394  Personnel  Processing 
Squadron.  2320  Carswell  Ave.  Suite  1. 
Lackland  Air  Force  Base,  TX  78236- 
5605.' 


F035  AETC  J 
SYSTEM  NAME: 

Drug  Abuse  Control  Case  Files. 

SYSTEM  location: 

Sensitive  Skills  Element  (Special 
Counseling),  394  Personnel  Processing 
Squadron,  2320  Carswell  Ave,  Suite  1, 
Lackland  Air  Force  Base.  TX  78236- 
5605. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Air  Force  active  duty  enlisted 
personnel  and  Reserve  personnel 
referred  to  drug  abuse  office. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Various  letters  describing  drug  abuse 
information  such  as  notification  of 
disposition,  recommendation  for 
disposition,  drug  abuse  determination  of 
urinalysis  cases. 


AUTHORITY  FOR  MAIKTENANCE  OF  THE  SYSTEM: 
10  U.S.C  8013,  Secretary  of  the  Air 
Force:  Powers  and  duties:  delegation  by; 
Air  Force  Instruction  36-3208. 
Administration  Separation  of  Airman, 
and  Air  Force  Pamphlet  36-2702.  Social 
Actions  Education  Program. 

PURPOSE(S): 

Discharge  authority.  Sensitive  Skills 
Element  (Special  Counseling),  and 
squadron  commanders  determine  extent 
of  prior  service  drug  abuse  and  make 
determinations  of  discharge  or  retention 
in  the  Air  Force. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDIMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  record  systems  notices 
apply  to  this  system. 

Note:  Records  of  identity,  diagnosis, 
prognosis  or  treatment  of  any  client/ 
paiient.  irrespective  of  whether  or  when 
heishe  ceases  to  be  a  client/patient, 
maintained  in  connection  with  the 
performance  of  any  alcohol/drug  abuse. 
fa4Uy  advocacy.  AIDS,  or  sickle  cell 
prevention  and  treatment  function 
conducted,  requested,  or  directly  or 
incjirectly  assi-sted  by  any  department  or 
agmcy  of  the  United  States,  shall, 
except  as  provided  herein,  be 
coiifidential  and  be  disclosed  only  for 
the  purposes  and  under  the 
circumstances  expressly  authorized  in 
42  U.S.C.  290dd-3,  290ee-3.  These 
statutes  take  precedence  over  the 
Privacy  Act  of  1974  in  regard  to 
accessibility  of  such  records  except  to 
thejindividual  to  whom  the  record 
pertains.  The  Department  of  the  Air 
Foijqe  'Blanket  Routine  Uses'  do  not 
apply  to  these  types  of  records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders. 
RETRIEVABiUTY: 

Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
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need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets. 

RETENTION  AND  DISPOSAL: 

Retained  in  office  files  for  one  year 
after  annual  cutoff,  then  destroyed  by 
tearing  into  pieces,  shredding,  pulping, 
macerating,  or  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  394  Personnel 
Processing  Squadron,  2320  Carswell 
Ave.  Suite  1.  Lackland  Air  Force  Base. 
TX  78236-5605. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  Commander. 
394  Personnel  Processing  Squadron. 
2320  Carswell  Ave.  Suite  1.  Lackland 
Air  Force  Base.  TX  78236-5605. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Commander.  394  Personnel  Processing 
Squadron.  2320  Carswell  Ave,  Suite  1. 
Lackland  Air  Force  Base,  TX  78236- 
5605. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  tlie  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  squadron 
commanders,  base  surgeons, 
classification  interviewers,  medical 
institutions  and  from  source  documents 
such  as  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F035  ATC  K 

SYSTEM  NAME: 

Processing  and  Classification  of 
Enlistees  (PACEUf ebrua/y  22,  1993,  58 
FR  10352). 

CHANGES: 
SYSTEM  IDENTIRER: 

Change  system  identifier  to  'F035 
AETC  K.' 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Headquarters  Air  Education  and 
Training  Command,  550  D  Street  East. 
Randolph  Air  Force  Base.  TX  78150- 
4433.  input/output  remote  at  394 


Personnel  Processing  Squadron.  2320 
Carswell  Ave.  Suite  1.  Lackland  Air 
Force  Base,  TX  78236-5605,  and 
Headquarters  United  States  Air  Force 
Recruiting  Service,  550  D  Street  West, 
Randolph  Air  Force  Base,  TX  78150- 
4527.' 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  8013,  Secretary  of  the  Air  Force: 
Powers  and  duties;  delegation  by;  and 
Air  Force  Instruction  36-2108,  Airman 
Classification.  E.O.  9397.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Commander.  394  Personnel  Processing 
Squadron.  2320  Carswell  Ave.  Suite  1. 
Lackland  Air  Force  Base.  TX  78236- 
5605.' 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  Commander, 
394  Personnel  Processing  Squadron, 
2320  Carswell  Ave.  Suite  1.  Lackland 
Air  Force  Base.  TX  78236-5605.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  lo  the 
Commander,  394  Personnel  Processing 
Squadron,  2320  Carswell  Ave.  Suite  1. 
Lackland  Air  Force  Base,  TX  78236- 
5605.' 


FC35  AETC  K 
SYSTEM  NAME: 

Processing  and  Classification  of 
Enlistees  (PACE). 

SYSTEM  LOCATION: 

Headquarters  Air  Education  and 
Training  Command.  550  D  Street  East. 
Randolph  Air  Force  Base.  TX  78150- 
4433,  input/output  remote  at  394 
Personnel  Processing  Squadron.  2320 
Carswell  Ave.  Suite  1.  Lr.-k!and  Air 
Force  Base,  TX  7823G-5G05.  end 
Headquarters  United  Stat'-s  .Mr  Force 
Recruiting  Service.  550  D  Street  West. 
Randolph  Air  Torce  Base.  TX  78150- 
4527. 

CATEGORIES  OF  INDIVICUAl.S  COVERED  BY  THE 
SYSTEM: 

Air  Force  active  duty  enlisted 
personnel.  Attached  records  for  Air 
Natio:ial  Guard  and  Air  Force  reserve 
personnel  attending  basic  military 
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training  and  the  Officer  Training  Group. 
Active  duty  enlisted  personnel 
attending  Officer  Training  Group  in 
TDY  status. 

CATEGORIES  Of  RECORDS  m  THE  SYSTEM: 

Airmen  trainee  records  containing 
name,  Social  Security  Number,  and 
other  personal  data  for  assignment  from 
basic  military  training,  security 
investigation,  job  preferences, 
dependent  data,  education,  test  scores, 
grade  and  promotions,  biographical 
historj',  physical  data,  drug  abuse 
history,  enlistment  persormel  and 
guaranteed  training  enlistee  program 
data,  separation  information, 
classification  data,  service  dates,  and 
basic  training  Right,  squadron,  entry 
and  graduation  dates. 

AUTHORrry  fob  maiktenance  Of  the  systeit. 
10  use.  8013.  Secretary  of  tlie  Air 
Force:  Powers  and  duties;  delegation  by; 
and  Air  Force  Instruction  36-2108, 
Airman  Classification.  E.O.  9397. 

PURPOSE(S): 

To  create  an  initial  record  for  the  Base 
Level  Militarj'  Personnel  Data  System 
(BLMPS);  to  provide  Air  Force  Military 
Personnel  Center  (-\FMPC)  with  initial 
accession  information  on  non-prior 
service  enlistees;  provide  for  improved 
classification  and  assignment 
procedures  using  computer  processes; 
provide  necessary  information  to  Joint 
Unit  Military  Pay  System  (JUMPS)  and 
Lackland  Entering  Pay  System  (LEAPS) 
for  establishment  of  military  pay 
records;  interface  the  data  ring  process 
to  the  maximum  extent  with  other 
functional  areas;  and  to  standardize  and 
simplify  personnel  processing  for  the 
3700  Mission  Support  Squadron. 
Lackland  Air  Force  Base.  TX,  so  that 
they  may  more  effectively  control  record 
preparation,  processing,  and 
classification  actions  necessary  to 
transition  civilian  enlistees  to  militarj- 
status. 

Aptitude  tests  are  administered; 
biographical  history  and  job  and 
assigrmient  preferences  are  collected; 
and  personal  data  is  collected  from 
enlistment  records  to  establish  a 
mechanized  record  necessary  to  support 
classification  and  assignment  of 
trainees.  Accession  and  update  data  is 
furnished  through  automatic  interface  to 
the  advanced  Personnel  Data  System 
(PDS)  at  AFMPC  and  Air  Training 
Command,  Randolph  Air  Force  Base, 
TX;  to  JUMPS  at  Defense  Accounting 
and  Finance  Center,  Denver,  CO,  and  to 
LEAPS  at  accounting  and  finance, 
Lackland  Air  Force  Base,  TX. 

Histor>-  records  are  furnished  monthly 
to  the  Human  Resources  Laboratorv. 


Personnel  Research  Division  (HRLPRD) 
Brooks  Air  Force  Base,  TX,  for  statistical 
analysis  and  to  HQ  USAF  Recruiting 
Service/RSO,  Randolph  Air  Force  Base, 
TX,  for  use  in  the  enlistee  quality 
control  monitoring  system.  Data  is  used 
to  prepare  forms,  processing  schedules, 
reassignment  and  promotion  orders, 
classification  actions,  transaction  and 
error  rosters,  autodin  lists,  and 
management  products  necessary  to 
administer  trainees  while  at  Lackland 
Air  Force  Base,  TX.  Standard  BLMPS 
products  such  as  JUMPS  transaction 
registers,  strength  balance  reports,  and 
suspense  lists  are  prepared.  Changes  in 
basic  data,  promotions,  reassignments, 
separations,  and  duty  status  changes  are 
reported  to  PDS,  JUMPS,  and  LEAPS  as 
the  action  occurs.  History  records  used 
at  HRLPRD  and  the  enlistee  quality 
control  monitoring  system  are 
augmented  by  additional  data  from  PDS 
and  technical  training  centers  and  are 
used  to  evaluate  the  quality  of  airmen 
enlisted  in  the  USAF  and  the  effects  of 
changes  in  procurement  and 
classification  policies. 

ROUTINE  USES  Of  RECORDS  MAIWTAINED  IN  THE 
SYSTEM,  MCLUCHNG  CATEQORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  these  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  "Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  record  system  notices 
apply  to  this  system. 

POLICIES  AND  PRACmCES  FOR  STORtNO, 
RETniEVING,  ACCESSiKG,  RETAININO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  computers  and  on 
computer  output  products. 

retrievability: 

Retrieved  by  name  or  Social  Security 
Number. 

SAFEGUARDS: 

Records  are  accessed  by  pcrson(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 

RETENTION  AND  DISPOSAL: 

Records  for  basic  trainees  are  retained 
in  active  file  until  departure  from  basic 
military  training  is  confirmed  then 


transferred  to  history  file  on  magnetic 
tape  for  one  year.  Records  for  Officer 
trainees  are  maintained  in  the  active  file 
until  end  of  fiscal  year  in  which  they 
enter  training  and  then  transferred  to 
history  file  on  magnetic  tape  for  one 
year.  History  file  is  destroyed  when  no 
longer  needed.  Records  are  destroyed  by 
tearing  into  pieces,  shredding,  pulping, 
macerating  or  burning.  Computer 
records  are  destroyed  by  erasing, 
deleting  or  overwriting. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  394  Personnel 
Processing  Squadron,  2320  Carswell 
Ave,  Suite  1,  Lackland  Air  Force  Base, 
TX  78236-5605. 

NOTinCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  Commander, 
394  Personnel  Processing  Squadron, 
2320  Carswell  Ave.  Suite  1.  Lackland 
Air  Force  Base.  TX  78236-5605. 

RECOAD  ACCESS  PROCEDURES: 

Individuals  .seeking  to  access  records 
about  themselves  contained  in  this 
system  should  add.-^ss  requests  to  the 
Commander.  394  Personnel  Processing 
Squadron,  2320  Carsv^'ell  Ave,  Suite  1, 
Lackland  Air  Force  Base.  TX  78236- 
5605. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  and 
appealing  initial  agenc>'  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  automated 
system  interfaces,  from  source 
documents  such  as  reports,  and  from 
forms  prepared  during  enlistment 
processing  and  completed  during 
interviews  and  testing  at  3731  Personnel 
Processing  Squadron. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F050  ATC  A 
SrSTEM  NAME: 

Officer  Training.Group  Resource 
Management  System  -  Officer  Trainees 
(February  22,  1993.  58  FH  10397). 

CHANGES: 
SYSTEM  IDENTIFIER: 

Change  system  identifier  to  'F050 
AETCA." 
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AUTMOBITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  Chapter  907  -  Schools  and  camps 
as  implemented  by  Air  Force  Instruction 
36-2013,  Airman  Commissioning 
Programs  and  Officer  Training  School; 
Air  Education  and  Training  Command 
Regulation  53-3.  Administration  of  the 
OfTicer  Training  School  (OTS)  Program, 
and  E.O.  9397.' 


F050  AETC  A 
SYSTEM  NAME: 

Officer  Training  Group  (OTG) 
Resource  Management  System  -  Officer 
Trainees. 

SYSTEM  LOCATION: 

3700  Officer  Training  Group. 
Lackland  Air  Force  Base,  TX  78236- 
5000. 

CATEGOfilES  OF  INDfVIDUALS  COVERED  BY  THE 
SYSTEM: 

Officer  trainees  while  attending  OTG. 
CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Officer  trainee  record  showing  name. 
Social  Security  Number;  demographic 
data  such  as  college  degree,  major 
institution,  and  year  awarded;  OTG 
selection  data  such  as  Air  Force  Officer 
Qualifying  Test  scores;  performance 
data  such  as  test  scores,  measurement 
evaluation,  merits  and  demerits  earned, 
involvement  in  remedial  programs; 
heahh  data  to  include  height,  weight 
aerobic  program  requirements  and 
performance;  injuries  that  require 
waivers  to  training  or  delay  of 
commissioning;  student  disposition 
indicators  showing  in-training, 
eliminated,  recycled,  holdover  or 
graduated. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  Chapter  907  -  Schools  and 
camps  as  implemented  by  Air  Force 
Instruction  36-2013,  Airman 
Commissioning  Programs  and  Officer 
Training  School;  Air  Education  and 
Training  Command  Regulation  53-3, 
Administration  of  the  Officer  Training 
School  (OTS)  Program,  and  E.O.  9397. 

PURPOSECS): 

To  track  attrition  to  the  OTG  program 
by  cause  and  type  comparing  that 
against  demographic  and  performance 
data  of  the  individual,  and  to  monitor 
the  progress  of  an  individual  toward 
completion  of  the  program.  Records  may 
be  grouped  by  class,  squadron,  flight,  a 
demographic  or  performance  factor  in 
the  accomplishment  of  evaluations  of 
the  program  or  the  individual  in  relation 
to  peers.  Studies,  analyses,  and 
eva  uations  that  use  these  records  are 


intended  to  improve  the  quality  of  the 
training  program,  and  develop  a  more 
accurate  profile  of  those  individuals 
who  can  be  expected  to  accomplish  the 
OTG  program. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCtUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
doD  as  a  routine  use  pursuant  to  5 
U.S.C  552an))(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  record  system  notices 
apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  magnetic  tape, 
disk  units,  in  computers  and  on 
computer  output  products. 

retrievabojty: 

Retrieved  by  Social  Security  Number. 
safeguards: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 

RETENTION  AND  DISPOSAL.' 

Records  are  retained  for  two  years 
after  class  graduation  then  destroyed. 
Records  are  destroyed  by  tearing  into 
pieces,  shredding,  pulping,  macerating 
or  burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Registrar,  3700  Ofiicer  Training  Group 
(OTG/MT).  Lackland  Air  Force  Base.  TX 
78236-5000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  or  visit  the 
Registrar,  3700  Officer  Training  Group 
(OTG/MT),  Lackland  Air  Force  Base,  TX 
78236-5000. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 


to  or  visit  the  Registrar,  3700  Officer 
Training  Group  (OTG/MT),  Lackland 
Air  Force  Base,  TX  78236-5000. 

contesting  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  source  CATEGORIES: 

Information  obtained  from  the 
individual,  flight  commanders,  OTG 
instructors,  personnel  specialists  and 
members  of  the  registrar's  office. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F050  ATC  B 
SYSTEM  NAME: 

Community  College  of  the  Air  Force 
Student  Record  System  (February  22. 
1993.  58  FR  10398). 

CHANGES: 

SYSTEM  lOENTinER:  ' 

Change  system  identifier  to  'F050 
AETCB.' 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'The 
system  is  centrally  administered  by  the 
Community  College  of  the  Air  Force, 
130  East  Maxwell  Boulevard,  Maxwell 
Air  Force  Base,  AL  36112-6307. 
Computer  processing  for  the  system  is 
performed  by  the  Systems  Development 
Branch.' 


AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  9315,  Community  College  of  the 
Air  Force:  Associate  degree;  Air  Force 
Instruction  36-2304,  Community 
College  of  the  Air  Force,  and  E.O.  9397.' 

SAFEGUARDS: 

Add  to  end  of  entry  'Those  in 
computer  storage  devices  are  protected 
by  computer  system  software.' 

RETENTION  AND  DISPOSAL: 

Add  to  end  of  entry  'Computer 
records  are  destroyed  by  erasing, 
deleting  or  overwriting.' 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'President,  Community  College  of  the 
Air  Force,  130  East  Maxwell  Boulevard. 
Maxwell  Air  Force  Base.  AL  36112- 
6307.' 
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NOTIFICATION  PAOCEOURE: 

Delete  entry  and  replace  with  'Persons 
who  have  not  registered  in  the  college 
should  address  inquiries  regarding 
records  maintained  by  the  college  to 
Chief,  Student  Records  Branch, 
Community  College  of  the  Air  Force. 
130  East  Maxwell  Boulevard,  Maxwell 
Air  Force  Base.  AL  36112-6307.  Persons 
who  have  registered  in  the  college  may 
address  inquiries  as  above  or  to  Chief, 
Academic  I*rograms  Division  also  at 
Maxwell  Air  Force  Base.  Such  inquiries 
will  need  to  include  the  full  name  (and 
former  names  if  appropriate).  Social 
Security  Number,  and  birth  date  of  the 
inquirtr.  and  should  include  a  full 
return  address  (including  ZIP  Code). 
Visits  (o  the  college  are  welcomed,  and 
visitors  seeking  information  about 
personal  records  should  first  visit  the 
Office  of  the  Registrar.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
'Lidividuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
System  Manager,  or  to  addresses  lifted 
above. 

Visits  to  the  college  are  welcomed, 
and  visitors  seeking  information  about 
p'^rsonal  records  should  first  visit  the 
Office  of  the  Registrar.' 


F050  AETC  B 

SYSTEM  NAWE: 

Community  College  of  the  Air  Force 
Student  Record  System. 

SYSTEM  location: 

The  system  is  centrally  administered 
by  the  Community  College  of  the  Air 
Force,  130  East  Maxwell  Boulevard, 
Maxwell  Air  Force  Base,  AL  36112- 
6307.  Computer  processing  for  the 
system  is  performed  by  the  Systems 
DevelopmeTit  Branch. 

CATEGOftlES  OF  INDIViOUALS  COVE<^ED  BY  THE 
SYSTEM: 

The  sy.<;tem  may  have  a  record  for  any 
person  who  since  January  1,  1968  has 
completed  a  formal  course  of  instruction 
conducted  by  one  of  the  Air  Force 
schools  identified  in  the  current 
Community  College  of  the  Air  Force 
General  Catalog.  Such  courses  do  not 
include  pre-commissioning  courses  emd 
courses  conducted  e.xclusively  for 
officers  or  their  civilian  counterparts. 
The  .system  includes  records  reflecting 
Air  Force  courses  completed  before 
1968  and  other  educational 
accomplishments  for  persons  who  as 
enlisted  members  of  the  Air  Force 
registered  in  programs  of  study  leading 
to  credentials  awarded  by  the  college. 


Both  here  and  where  appropriate  below, 
the  general  term  Air  Force  includes  the 
regular  Air  Force,  the  Air  Force  Reserve, 
and  the  Air  National  Guard. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual  academic  records  and, 
where  necessary  to  serve  airmen 
registered  in  study  programs  leading  to 
credentials  awarded  by  the  college,  a 
variety  of  source  or  substantiating 
records  such  as  copies  of  registration 
applications  and  document  control 
records  derived  from  such  applications, 
civilian  college  transcripts,  college  level 
e.xamination  program  score  reports; 
copies  of  educational  records  originated 
by  other  Air  Force  and  non- Air  Force 
agencies  external  to  the  college  (such  as 
the  Federal  Aviation  Agency,  the  United 
States  Armed  Forces  Institute,  and  the 
Defense  Activity  for  Non-traditional 
Education  Support),  copies  of  a  variety 
of  Air  Force  personnel  records  (such  as 
documents  derived  from  master  records 
maintained  by  the  Air  Force  Manpower 
and  Personnel  Center  and  microfiche 
records  of  locator  data);  and  records  of 
credentials  awarded  to  graduates.  The 
college  also  maintains  copies  and 
related  records  of  communications  from, 
to,  or  regarding  persons  interested  in  the 
college,  its  educational  programs,  its 
student  record  system,  and  related 
matters.  Copies  of  and  statistical  records 
derived  from  individual  responses  to 
surveys,  questionnaires,  and  similar 
instruments  authorized  by  HQ  USAF 
may  also  be  maintained  as  needed  for 
managerial  evaluation  and  planning  by 
officers  of  the  college. 

AUTHCRfTY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

10  U.S.C.  9315,  Community  College  of 
the  Air  Force:  Associate  degree:  Air 
Force  Instruction  36-2304,  Community 
College  of  the  Air  Force,  and  E.G.  9397. 

PURPOSE(S): 

Records  originated  in  the  system 
document,  in  terms  of  credit  awarded  or 
accepted  in  transfer  by  the  college, 
individual  educational 
accomplishments  which  satisfy 
curricular  requirements  of  study 
programs  leading  to  an  Associaie  in 
Applied  Science  degree  offered  by  the 
college.  Transcripts  of  records  in  the 
college  are,  at  the  wTitlen  request  of 
persons  concerned,  furnished  to  any 
recipient(s)  designated  in  such  requests. 
Such  recipients  typically  include  Air 
Force  Education  Services  Centers,  other 
offices  where  Air  Force  personnel  are 
stationed,  educational  institutions,  and 
potential  or  current  employers.  CCAF 
transcripts  and  copies  of  other  records 
originated  in  the  college  are  also  used  to 
support  educational  and  occupational 


counselling,  planning,  and 
development;  admission  to  other 
colleges;  and  related  individual  affair:;. 
Disclosures  of  information  recorded  in 
the  system  may  be  made  to  employees 
of  civilian  contractors  engaged  by  the 
Air  Force  to  provide  services  which 
directly  or  indirectly  support  the  record 
system. 

ROtrTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  sy.>tem. 

POLICIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Permanent  student  ccmputer  records 
are  maintained  on  and  as  necessary 
reproduced  from  magnetic  media.  Paper 
records  are  maintained  in  file  folders, 
card  files,  and  special  binders/cabinets 
designed  for  computer  listings. 

retrievabiuty: 

Computer  records  are  retrievable  by  a 
combination  of  Social  Security  Number 
and  certain  letters  of  last  name.  Paper 
records  are  retriev&ble  hy  either  Social 
Security  Number  or  name. 

SAFEGUARDS: 

Records  maintained  in  the  college  are 
normally  disclosed  only  upon  written 
request  from  the  subject  of  the  records 
or  upon  written  request  from  an  Air 
Force  officer  or  employee  responsible  to 
provide  educational  or  related  services 
to  Air  Force  personnel.  Disclosures  to 
non-Air  Force  agencies  not  requested  by 
the  s'.ibject  of  the  records  require 
approval  of  an  officer  of  the  college. 
Except  for  disclosures  within  the  college 
as  may  be  necessary  to  its  operations, 
requests  by  telephone  and  other 
unwritten  means  will  not  be  honored 
unless  in  the  judgment  of  a  responsible 
member  of  the  college  staff  the  requester 
is  a  member  or  employee  of  the  Air 
Force  acting  on  behalf  of.  or  is,  the 
person  whose  record  is  requested. 
Spetial  rare  is  exercised  to  ensure 
complete  identification  of  the  requester, 
the  f)erson  whose  record  is  to  be 
disclosed,  and  intended  use.  Other 
systematic  safeguards  to  ensure  integrity 
of  records  include  secure  storage  of 


Successive  generations  of  computer 
irtaster  files,  existence  and  long-term 
i  «tention  in  other  Air  Fo-re  facii;;ies  of 
1  i  cords  needed  to  rebuild  tha  entire 
! ;  'st»;n;  in  tha  event  of  catastrophe,  .?nd 
I  r  iditional  measures  to  ensure  tlie 
!  ( curity  of  Air  Forte  facilities.  Ail 
K  cords  in  the  system  are  attended  by 
I  (  sponsible  Air  Foi-iie  per^onne!  during 
<  ity  hours  and  storad  m  lockud 
I3  :;i!ities  under  constant  or  peric-Jii: 
5 1  irveillance  by  Air  Force  sucurity  poiiro 
(  iring  non-duty  hours.  Those  ia      • 
( ( imputer  storage  devices  are  protected 
qy  ccmputi^r  system  software. 

nfTEhfriON  AND  DISPOSAL 

{Retained  in  office  files  until 
sjiiperseded.  obsolete,  no  longer  m-eded 
fear  reference.  Specific  rules  for  retention 
c  f  permanent  microfiche  have  not  yet 
bt^n  determined.  It  is  anticipated  that 
SLJch  records  may  need  to  be  retainod  for 
not  less  than  30  and  not  more  than  50 
yaars  beyond  the  latest  entries  on  each 
s  jch  record.  Active  master  file  records 
0  [j  the  computer  are  by  their  nature 
e^'iolutionary  and  will  be  maintained 
piermanently.  Paper  records  maintained 
to  serve  students  registered  in  study 
programs  are  retained  so  long  as  a 
registrant  remains  active  in  his  or  her 
program.  Such  records  are  destroyed  1 
year  after  a  registrant  completes  his  or 
her  study  program.  Other  records  are 
typically  retained  only  so  long  as  they 
may  serve  a  useful  purpose,  which  is 
typically  between  30  and  90  days.  No 
rule  has  yet  been  defined  for  retaining 
records  which  verify  awards  of 
credentials  by  the  college,  but  it  is 
expected  that  such  records  will  need  to 
be  archival.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

President,  Community  College  of  the 
Air  Force.  130  East  Maxwell  Boulevard. 
Maxwell  Air  Force  Base.  AL  36112- 
6^07. 

NOTIFtCA'nON  PROCEDURE: 

Persons  who  have  not  registered  in 
the  college  should  address  inquiries 
regirding  records  maintained  by  the 
college  to  Chief,  Student  Records 
Branch,  Community  College  of  the  Air 
Force,  130  East  Maxwell  Boulevard, 
Maxwell  Air  Force  Base,  AL  36112- 
63i07.  Persons  who  have  registered  in 
the  college  may  address  inquiries  as 
alxjve  or  to  Chief,  Academic  Programs 
Division  also  at  Maxwell  Air  Force  Base. 
Such  inquiries  will  need  to  include  the 
full  name  (and  former  names  if 
appropriate).  Social  Security  Number, 
and  birth  date  of  the  inquirer,  and 
should  include  a  full  return  address 
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(including  ZIP  Code).  Visits  to  the 
college  are  welcomed,  and  visitors 
seeking  infonnation  about  personal 
records  should  first  visit  the  Office  of 
the  Registrar. 

nECOPO  ACCESS  PBOCcDURES: 

^  Individuals  seeking  to  access  rtKjords 
about  themselves  contained  in  this 
sy.>Kini  should  address  requests  to  the 
Svi'em  Manager,  or  to  addresses  listed 
above. 

Vi.sits  to  the  college  are  welcomed, 
and  visitors  se*iking  infonnation  about 
f^rsonal  records  should  first  visit  the 
Office  of  tl.e  Registrar. 

CONTESTING  RPCORO  PfiOCET-iRES: 

The  Air  Force  rules  for  acces.iln;] 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  .\h  Force  Instruction 
37-122;  32  CFR  part  80ob;  or  may  be 
obtained  from  the  systsm  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from 
educational  institutions,  automated 
system  interfaces  and  from  source 
documents  submitted  to  the  college  by 
or  at  the  request  of  individuals 
concerned,  or  by  other  Air  Force 
agencies  acting  on  behalf  of  individuals 
concerned. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 
None. 

F050  ATC  I 

SYSTEM  NAME: 

Defense  English  Language 
Management  Information  System 
(DELMIS)  (February  22,  1993.  58  FR 
10399). 

CHANGES: 
SYSTEM  lOENTTFJEB: 

Change  system  identifier  to  "FOSO 
AETCL- 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
"Defense  Language  Institute  Engli.sh 
Language  Center,  1370  Selfridge 
Avenue.  Lackland  Air  Force  Base,  TX 
78236-5231.' 


AUTHOR-TY  FOR  MAINTENANCE  Of  TME  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  8013,  Secretary  of  the  .\ir  Force: 
Powers  and  duties;  delegation  by;  as 
implemented  by  Air  Forte  Instruction 
16-103/OPNAVINST  ISoGll-'MCO 
1550.24,  Management  of  the  Defense 
English  Language  J*rogram;  and  E.O. 
9397.' 


SYSTEM  MANAG8)(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  'Chief. 
Operations  Branch.  Defense  Language 
Institute  English  Language  Center.  1370 
Sraiihdge  Avenue.  Lackland  Air  Force 
Base,  TX  7<i236-5231.' 

NOTIFICATION  nOCEDljRE: 

Delete  enL'7  and  replace  with 
■I.ndividiiaJs  seeking  to  dae.-niine 
\vhc'ti:er  this  system  cf  reconis  contains 
infonr.aticn  on  then.selves  should 
address  inquiries  to  the  Chief. 
Operations  Hrai^.ch.  Defense  Languaj;e 
Institute  En'^lish  Language  Center.  1370 
Selfridge  Avenue,  Lackland  Air  Force 
Base.  TX  78236-5231.' 

RECC'RD  ACCESS  PROCEDlJRES: 

Delet.'3  entry  and  replace  with 
"Individuals  seeking  to  access  records 
about  thcm.seives  contained  in  this 
system  should  address  requests  to  tha 
Chief,  Operations  Branch.  Defense 
Language  Institute  English  Language 
Center.  1370  Selfridge  Avenue, 
l.ackland  Air  Fonx  Base,  TX  7823&- 
5231.' 


FOSO  AETC  I 

SYSTEM  name: 

Defense  EngHsh  Language 
Management  Information  System 
(DELMIS). 

SYSTEM  LOCATION: 

Defen.se  Language  Institute  English 
Language  Center,  1370  Selfridge 
Avenue,  Lackland  Air  Force  Base.  TX 
78236-5231. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

International  MiUtary  Students  (IMS) 
and  active  duty  miUtary  personnel 
assigned  to  the  program. 

CATEGOWES  Of  RECORDS  M  THE  SYSTEM: 

Name  and  Social  Security  Number 
demographic  data  such  as  date  of  birth, 
sex,  marital  status,  ethnic  group; 
educational  data;  performance  data  such 
as  test  scores;  measurement  data; 
individual  training  progress  and 
proficiency:  cla.ss  schedule;  lo<:ator.  and 
academic  status. 

AUTHORITY  FOR  MAMTEMANCE  OF  THE  SYSTBKI: 

10  U.S.C.  8013.  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 
as  implemented  by  Air  Force  Instructicjn 
1&-103/OPNAVINST  1550.11/MCO 
1550.24.  Management  of  the  Defense 
English  Language  Program;  and  F^O. 
9397. 

PURPOSE(S>: 

To  track  attrition  of  the  program  bv 
cause  and  type,  and  to  compare  that 
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against  demographic  and  performance 
data  of  tlie  individual,  and  to  monitor 
the  progress  of  each  individual  toward 
completion  of  the  program. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCtUDINO  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
I)oD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  record  system  notices 
apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSWQ,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  computer  and 
computer  output  products. 

RETRIEVABflJTY: 

Retrieved  by  name  or  student  control 
number. 

SAFEGUARDS: 

Records  are  accessed  by  person{s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software.  Access  to 
the  computer  system  requires  user  code 
and  pa.ssword. 

RETENTION  AND  DISPOSAL: 

Output  products  are  retained  until  no 
longer  needed;  computerized  records 
will  be  retained  for  ten  years  after 
individual  completesror  discontinues 
training.  Records  are  destroyed  by 
tearing  into  pieces,  shredding,  pulping, 
macerating  or  burning.  Computer 
records  are  destroyed  by  erasing, 
deleting  or  overwriting. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief,  Operations  Branch,  Defense 
Language  Institute  English  Language 
Center.  1370  Selfridge  Avenue, 
Lackland  Air  Force  Base.  TX  7823B- 
5231. 

NOTIFICATION  PROCEDURE: 

Lndividuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  Chief, 
Operations  Branch,  Defense  Language 
in.stitute  English  Language  Center,  1370 
Selfridge  Avenue,  Lackland  Air  Force 
Base.  TX  78236-5231. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Chief.  Operations  Branch,  Defense 
Language  Institute  English  Language 
Center,  1370  Selfridge  Avenue, 
Lackland  Air  Force  Base.  TX  78236- 
5231. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  the 
individual,  source  documents, 
commanders. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

F177  ATC  A 

SYSTEM  NAME: 

Air  Force  Reserve  Officer  Training 
Corps  Cadet  Pay  SystemfFebruary  22, 
1993.  56  FB  10495). 

CHANGES: 
SYSTEM  IDENTIFIER: 

Change  system  identifier  to  'F177 
AETC  A." 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Air  ^ 
Force  ReserNe  Officer  Training  Corps 
(AFROTC).  551  East  Maxwell 
Boulevard,  Maxwell  Air  Force  Base,  AL 
36112-6110.  and  AFROTC  detachments. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records 
notices." 


AUTHORITY  FOR  MAII^ENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
use.  8013.  Secretary  of  the  Air  Force; 
powers  and  duties,  delegation  by;  37 
use.  209,  Members  of  Senior  Reserve 
Officers'  Training  Corps,  and  E.O.  9397. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entr)'  and  replace  with 
'Comptroller  of  the  Air  Force, 
Headquarters  United  States  Air  Force, 
1450  Air  Force  Pentagon.  Washir  gton, 
DC  20330-1450,  and  Director  of 
Financial  Management,  AFROTC.  551 
East  Maxwell  Boulevard,  Maxwell  Air 
Force  Base,  AL  36112-6110.' 


NOTIRCATION  PROCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  Accounting  and 
Finance  Division,  HQ  AFROTC, 
Maxwell  Air  Force  Base,  AL  36112- 
6334. 

Provide  name,  date  attended  the 
institution,  detachment  number,  reason 
for  request.  Requester  may  visit  HQ 
AFOTC.  and  must  present  driver's 
license  or  Social  Security  card.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Accounting  and  Finance  Division.  HQ 
AFROTC,  551  East  Maxwell  Boulevard, 
Maxwell  Air  Force  Base,  AL  36112- 
6110. 

Provide  name,  date  attended  the 
institution,  detachment  number,  reason 
for  request.  Requester  may  visit  HQ 
AFROTC,  and  must  present  driver's 
license  or  Social  Security  card." 


F177  AETC  A 
SYSTEM  NAME: 

Air  Force  ROTC  Cadet  Pay  System. 

SYSTEM  LOCATION: 

Air  Force  Reserve  Officer  Training 
Corps,  551  East  Maxwell  Boulevard, 
Maxwell  Air  Force  Base,  AL  36112- 
6110,  and  Air  Force  Reserve  Officer 
Training  Corps  (AFROTC)  detachments. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Senior  AFROTC  contract  cadets. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Monthly  pay  disbursement  and 
documents  for  senior  AFROTC  contract 
cadets. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force;  powers  and  duties,  delegation  by; 
37  U.S.C.  209,  Members  of  Senior 
Reser\'e  Officers'  Training  Corps,  and 
E.O.  9397. 

PURPOSE(S): 

Used  by  detachments  to  verify 
entitlements,  and  by  AFROTC  to 
summarize  costs  of  the  program. 
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fiO«n<E  USES  OF  HECOROS  MAIKTAiNED  iH  THC 
$>STEJ(I,  INCiJOING  CATEGORIES  OF  US£PJS  AMO 
tME  PURPOSES  OF  SUCH  USES: 

In  eddition  to  tliose  disclosures 
generally  peniiitted  luider  5  U.S.C 
552aCb)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a{b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
Compilation  of  systems  of  records 
Botices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  Rt^AIMNG,  AND 
OSPOS.'NG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  computer  magnetic 
tapes  and  on  computer  paper  printouts. 

RfTRiEVABILITY: 

Retrieved  by  name  and  Social 
Security  Number. 

SAf-EGOARDS: 

Records  are  accessed  by  person{s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties.  Records  are  controlled  by 
computer  system  software.  Building 
secured  after  duty  hours. 

RETENTION  AND  DISPOSAL: 

Retained  in  office  file  for  three  years 
after  completion  of  training,  then 
destroyed  by  tearing,  pulping, 
macerating  or  burning. 

SVSTEM  MANAGER(S)  AND  ADDRESS; 

Comptroller  of  the  Air  Force, 
Headquarters  United  States  Air  Force, 
1450  Air  Force  Pentagon,  Washington, 
DC  20330-1450,  and  Director  of 
Financial  Management,  Air  Force 
Reserve  Officer  Training  Corps,  551  East 
Maxwell  Boulevard,  Maxwell  Air  Force 
Base,  AL  36112-6110. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  Accounting  and 
Finance  Division,  Headquarters  Air 
Force  Reserve  Officer  Training  Corps, 
Maxwell  Air  Force  Base,  AL  36112- 
6334. 

Provide  name,  date  attended  the 
institution,  detachment  number,  reason 
for  request.  Requester  may  visit  HQ 
AFOTC,  and  must  present  driver's 
license  or  Social  Security  card. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Accounting  and  Finance  Division, 


Headquarters  Air  Force  Reserve  Officer 
Training  Corps,  551  East  Maxwell 
Boulevard.  Maxwell  Air  Force  Base,  AL 
36112-6110. 

Provide  name,  date  attended  the 
institution,  detachment  number,  reason 
for  request.  Requester  ir.,-3y  visit  HQ 
AFROTC,  and  must  present  driver's 
license  or  Social  Security  card. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Enrollment  and  attendance  records  as 
translated  to  pay  days. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[PR  Doc.  94-11149  Filed  5-6-94:  8:45  am| 

BILUNO  CODE  SOOfr-04-F 


Department  of  tt>e  Army 

Army  Science  Board;  Closed  Meetfng 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  25  May  1994. 

Time  of  Meeting:  0830-1 70a 

Place:  Hughes  AircTdft  Company,  Tucson, 
AZ. 

Agenda:  The  Army  Science  Board's 
Independent  Assessment  Panel  on  "Missile 
Sheif  Life"  will  meet  for  discussions  with 
members  of  the  management  and  engineering 
staff  of  Hughes  Aircraft  Company  to  see  how 
the  company  responds  to  missile  shelf 
requirements  for  Army,  Navy  and  Air  Force 
Programs.  Cost  and  benefit  trade-offs  for 
various  shelf  life  activities  will  be  discussed, 
as  well  as  corporate  positions  on  the  use  of 
commercial  components,  missile 
specifications,  and  critical  technologies.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  Title  5, 
U.S.C,  specifically  subparagraph  (1)  thereof, 
and  Title  5,  U.S.C,  appendix  2,  subsection 
10(d).  The  classified  and  unclassified  matters 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening  all 
portions  of  the  meeting.  The  ASB 
Administrative  Officer  Sally  Warner,  mav  be 
contacted  for  further  infonnation  at  (703) 
695-0781. 

Herixrt  |.  Gallagher, 

COL  CS,  Executive  Secretary. 

IFR  Doc.  94-11095  Filed  S-6-94,  8:45  am] 

BILUNQ  CODE  3710-08-M 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(<.M2)  of 
the  Federal  Advisory  Committee  Act 
Pub.  L.  92-463).  announcemi-nt  is  made 
of  the  following  Committee  Meeting: 

Name  of  Committee:  Anr.y  Science  Board 
(ASB). 

Dale  ofMtieting-  21-25  V!ay  1994. 

Time  of  Meeting-  Oeou-l  700.  08.jO-1500 
(classified). 

Place:  MPhl.  Alexandria.  VA 

Agenda:  The  Threat  %ym  !l  of  the  Army 
Science  Board  s  1994  .^^amir^r  Sf  jdy  on 
■•Capabilities  Nwded  to  Gjuntef  Current  and 
Evolving  Threat"  w:i!  ,ne>:t  to  hear  briefings 
on  and  discuss  advanc'.T  2nd  no  .»»l 
technology  fcr^casts,  op^^r^tional 
enhancements  and  futiire  fcrf.-e  stricture/ 
doctrinal  imp;ir.ations.  The  meeting  will  be 
closed  to  the  public  in  accordance  with 
section  552bicrof  Ti:ie  5.  U.S.C.  specifically 
subparagraph  (1)  then«oi.  and  Title  5,  U.S.C, 
appendix  2.  subsection  Ift(d).  The 
unclassified  and  classifit-j  matters  to  be 
discussed  are  so  inextricably  intertwined  so 
as  to  preclude  oper.s.ng  ail  pcnicns  of  the 
meeting.  The  ASfl  AdmiaisL-ative  Officer 
Sally  Wamcr.  mav  be  cont.i;  ted  for  further 
information  at  (703)  6H5-0781. 
Herbert  J.  Gallagher. 
COL,  CS.  Executive  Ser:rtary 
[PR  Doc.  94-11096  Filed  5-6-94;  8  45  am) 

BILUNO  CODE  3710-08-M 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  26-27  May  1994. 

Time  of  Meeting:  0900-1 70a 

Place:  Army  Research  Lab,  Adelphi,  MD, 
CECOM  Night  Vision  &  Electronic  Sensors, 
Directorate,  Ft.  Belvoir,  VA. 

Agenda:  The  Army  Science  Board's  Ad 
Hoc  Study  on  "Aided  Target  Recognition 
(ATR)"  will  meet  to  review  military  eided 
target  acquisition  pro|ects  and  results.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  title  5. 
U.S.C.  specifically  subparagraph  (1)  thereof, 
and  title  5,  U  S.C.  appendix  2.  subsection 
10(d).  The  classified  and  unclassiiled  matters 
to  be  discussed  are  so  inextricabiv 
intertwined  so  us  to  preclude  opening  all 
portions  cf  the  meeting.  The  ASB 
Administrative  Officer  Saliy  Warner,  may  be 
contacted  for  further  infonnation  at  (703) 
69S-0781 

Salty  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[PR  Doc.  94-11089  Filed  5-6-94;  8:45  amj 

BILUNO  CODE  I71CMie-M 
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Department  of  ttie  Navy 

Board  of  Advisors  to  the  President; 
Navai  War  College;  Newport,  Rhode 
island;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App  2).  notice  is  given  that  the 
Board  of  Advisors  to  the  President. 
Naval  War  College,  uill  meet  on  May 
18-iq,  1994.  in  room  210.  Conolly  Hall, 
Naval  War  College.  686  Gushing  Road, 
Newport.  Rhode  Island.  The  first  session 
will  commence  at  8:30  a.m.  and 
terminate  at  5:30  p.m.  on  May  18;  and 
the  second  session  will  commence  at 
8:30  a.m.  and  tenninate  at 
approximately  12  p.m.  on  May  19.  The 
purpose  of  the  meeting  is  to  elicit  the 
advice  of  the  Board  on  educational, 
doctrinal,  and  research  policies  and 
programs.  The  agenda  will  consist  of 
presentations  and  discussions  on  the 
curriculum,  programs,  and  plans  of  the 
College,  and  all  sessions  of  the  meeting 
will  be  open  to  the  public. 

For  further  information  contact:  Mrs. 
Mary  E.  Estabrooks.  Assistant  to  the 
Dean  of  Academics,  Naval  War  College. 
686  Cushing  Road.  Newport.  RI  02841- 
1207.  Telephone  number  (401)  841- 
3589. 

Dated:  .\pril  26.  1994 

L^wis  T.  Booker.  )r. 

LCDB.  lACC.  USN.  Federal  Register  Liaison 

Officer 

IFR  Doc  94-11136  Filed  5-6-94;  8:45  am] 

8IUJNO  CODE  3810-AE-f 


Electranic  Data  Systems  Corp.;  Intent 
To  Grant  Partially  Exclusive  Patent 
License 

agency:  Department  of  the  Navy,  DoD. 

action:  Intent  to  grant  partially 
exclusive  patent  license;  Electronic  Data 
Systems  Corporation. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
Electronic  Data  Systems  Corporation  a 
revocable,  nonassignable,  partially 
exclusive  license  in  the  United  States  to 
practice  the  Government-owned 
invention  described  in  U.S.  Patent 
Application  Serial  No.  07/473.258 
entitled  "Selective  Polygon  Map  Display 
Method"  filed  Januar>'  31. 1990. 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  Naval  Research  (ONR 
00CC3).  Ballston  Tower  One,  Arlington, 
Virginia  22217-5660. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.  I.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research  (ONR  00CC3). 
Ballston  Tower  One.  800  North  Quincy 
Street.  ArUngton.  Virginia  22217-5660, 
telephone  (703)  696-^001. 

Dated:  April  28.  1994. 
Lewis  T.  Booker.  |r., 

LCDR.  ]AGC.  USS.  Federal  Register  Liaison 

Officer 

IFR  Doc.  94-11114  Filed  5-6-94;  8:45  am) 

HLUNG  CODE  3810^E~M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Acting  Director, 
Information  Resources  Management 
Service,  Invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  8, 
1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street,  NW.,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Wallace  McPherson. 
Department  of  Education,  400  Maryland 
Avenue.  SW..  room  4682,  Regional 
Office  Building  3.  Washington.  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wallace  McPherson  (202)  401-3200. 
Individuals  who  u.se  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Ser\  ice  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provides  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 


Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director  of  the  Information  Resources 
Management  Service,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Frequency 
of  collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Wallace 
McPherson  at  the  address  specified 
above. 

Dated:  May  3.  1994 
Wallace  McPherson, 

Acting  Director,  Information  Resources 
Management  Senice. 

OfTice  for  Civil  Rights 

Type  of  Review:  Reinstatement 

Title:  Fall  1994  Elementary  and 
Secondary  School  Civil  Rights 
Compliance  Report 

Frequency:  Biennially 

Affected  Public:  State  or  local 
governments 

Reporting  Burden: 
Responses:  49,900 
Burden  Hours:  399.200 

Recordkeeping  Burden: 
Recordkeepers:  90.000 
Burden  Hours:  90.000 

Abstract:  This  survey  will  collect 
information  from  public  school 
districts  for  determining  compliance 
with  applicable  civil  rights  laws.  The 
Department  will  use  this  data  in 
identifying  sites  for  compliance 
reviews  and  tracking  trends  and 
issues  related  to  civil  rights 
compliance. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision 
Title:  Application  for  the 

Comprehensive  Program  of  the  Fund 

for  the  Improvement  of  Postsecondary 

Education 
Frequency:  Annually 
Affected  Public:  State  or  local 

governments;  Non-profit  institutions; 

Small  businesses  or  organizations 
Reporting  Burden: 

Responses:  2.275 

Burden  Hours:  27.150 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 
Abstract:  This  form  will  be  used  by 

State  Educational  agencies  to  apply 
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for  funding  under  the  Comprehensive 
program  of  the  Fund  for  the 

improvement  of  Postsecondary 
:ducation.  The  Department  will  use 
the  information  to  make  grant  awards. 

IF  If  Doc.  94-11010  Filed  5-6-94;  8:45  am) 

BILLING  CODE  4000-01-M 


National  Assessment  Governing 
Board;  Closed  Teleconference  Meeting 

AGENCY:  National  Assessment 
Governing  Board,  Education. 

ACTION:  Notice  of  closed  teleconference 
meeting. 


SUMMARY:  This  notice  sets  forth  the 
sdiedule  and  proposed  agenda  of  a 
forthcoming  teleconference  of  the 
Executive  Committee  of  the  National 
Assessment  Governing  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisor>'  Committee  Act. 
DATES: June  1,  1994. 
TIME:  11  a.m.  (edt). 

LOCATION:  800  North  Capitol  Street  NW., 
suite  825,  Washington,  DC. 
FOn  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Wilmer,  Operations  Office. 
National  Assessment  Governing  Board, 
suite  825.  800  North  Capitol  Street  NVV., 
Washington,  DC,  20002-4233. 
Telephone:  (202)  357-6938. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  Section  406(i)  of 
the  General  Education  Provisions  Act 
(GEPA)  as  amended  by  Section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  Act).  Title  III-C  of  the 
Augustus  F.  Hawkins— Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988  (Pub.  L.  100-297),  (20  U.S.C. 
122le-l). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  national 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

On  June  1.  1994,  the  Executive 
Committee  of  the  National  Assessment 
Governing  Board  will  meet  in  a  closed 
teleconference  meeting  to  review  and 
discuss  the  performance  of  the  NAGB 
excepted-appointment  staff  in  their 
respective  positions.  The  review  and 
subsequent  discussion  will  relate  solely 
to  the  internal  rules  and  practices  of  an 


agency  and  disclose  information  of  a 
personal  nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session.  Such 
matters  are  protected  by  exemptions  (2) 
and  (6)  of  section  552b(c)  of  Title  5 
U.S.C. 

A  summary  of  the  activities  of  this 
closed  teleconference  and  related 
matters,  which  are  informative  to  the 
public  and  consistent  with  the  policy  of 
section  5  U.S.C.  552b.  will  be  available 
to  the  public  within  14  days  after  the 
meeting.  Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board,  suite  825.  800  North 
Capitol  Street.  NW..  Washington.  DC. 
from  8:30  a.m.  to  5  p.m. 

Dated:  May  3.  1994. 
Roy  Troby, 

Executive  Director. 

IFR  Doc.  94-11011  Filed  5-&-94;  8:45  ami 

BILUNG  CODE  400<M>1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER94-1 180-000,  et  al.] 

Waho  Power  Co.,  et  al.;  Electric  Rate 
and  Corporate  Regulation  Filings 

May  2,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Idaho  Power  Co. 

[Docket  No.  ER94-11 80-0001 

Take  notice  that  on  April  25  1994, 
Idaho  Power  Company  tendered  for 
filing  two  agreements  with  the 
Bonneville  Power  Administration.  The 
first  is  a  modification  which  would 
extend  the  term  of  the  Idaho  Water 
Rental  Pilot  Project.  The  second  is  an 
offer  of  storage  services  by  Bonneville 
Power.  Idaho  Power  has  requested  an 
effective  date  for  both  agreements  of  not 
more  than  60  days  from  the  date  of 
filing. 

Comment  date:  May  16,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Entergy  Services,  Inc. 

[Docket  No.  ER94-1 182-000] 

Take  notice  that  Entergy  Services.  Inc. 
(Entergy  Services),  acting  as  agent  for 
Louisiana  Power  &  Light  Company 
(LP&L).  on  April  26. 1994.  tendered  for 
filing  a  revised  appendix  B  to  the 
Electric  System  Interconnection 
Agreement  Between  Cajun  Electric 


Power  Cooperative.  Inc.  (Cajun)  and 
LP&L.  which  provides  for  the 
identification  of  Delivery  Points 
thereunder.  Entergy  Services  requests 
waiver  of  the  notice  requirements  of  the 
Federal  Power  Act  and  the 
Commission's  regulations  to  permit  the 
revised  appendix  A  to  be  made  effective 
January  1. 1994. 

Comment  date:  May  16, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Entergy  Services,  Inc. 

[Docket  No.  ER94-1 183-000] 

Take  notice  that  Entergy  Services.  Inc. 
(Entergy  Services),  acting  as  agent  for 
Louisiana  Power  &  Light  Company 
(LP&L).  on  April  26. 1994.  tendered  for 
filing  a  revised  appendix  A  to  the 
Electric  System  Interconnection 
Agreement  Between  Louisiana  Energy 
and  Power  Authority  (LEPA)  and  LP&L, 
which  provides  for  identification  of 
Delivery  Points  thereunder.  Entergy 
Services  requests  waiver  of  the  notice 
requirements  of  the  Federal  Power  Act 
and  the  Commission's  regulations  to 
permit  the  revised  appendix  A  to  be 
made  effective  January  1, 1994. 

Comment  date:  May  16, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Southwestern  Public  Service  Co. 

[Docket  No.  ER94- 1184-000] 

Take  notice  that  on  Southwestern 
Public  Service  Company  (Southwestern) 
on  April  26.  1994.  tendered  for  filing  a 
proposed  amendment  to  the  Agreement 
for  Wholesale  Full  Requirements 
Electric  Power  Service  to  Cap  Rock 
Electric  Power  Service  to  Cap  Rock 
Electric  Cooperative.  Inc.  (Cap  Rock). 
The  amendment  reflects  an  increase 
in  the  maximum  commitment  of  the 
Vealmoor  delivery  point  from  100,000 
KVA  to  115.000  KVA  to  accommodate 
Cap  Rock's  increased  load  requirements. 
No  rate  change  is  being  proposed  in  the 
filing. 

Comment  date:  May  16.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PacifiCorp 

[Docket  No.  ER94-1 185-000] 

Take  notice  that  PacifiCorp,  on  April 
26,  1994,  tendered  for  filing,  the  final 
draft  of  the  AC  Intertie  Operation  and 
Maintenance  Agreement  (O&M 
Agreement)  between  PacifiCorp  and 
Bonneville  Power  Administration 
(Bonneville).  Contract  No.  DE-MS79- 
93BP94278. 

The  O&M  Agreement  provides  for  the 
operation  and  maintenance  of  jointly 
owned  facilities  which  are  part  of  the 
AC  Intertie. 
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PacifiCorp  respectfully  requests  that 
the  Ccmmission  grant  a  waiver  of  prior 
notice,  and  that  an  effective  date  of 
December  7, 1993  be  assioned. 

Copies  of  this  filing  were  supplied  to 
the  Public  Utility  Commission  of 
Oregon. 

Comment  date:  hiay  16.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Louis  Dreyfus  Electric  Power  Inc. 

IDocket  Na  ER92-85CM)03l 

Take  notice  that  on  April  25. 1994, 
Louis  Dreyfus  Electric  Power.  Inc. 
(Dreyfus)  filed  an  amendment  to  its 
informational  filing  for  the  quarter 
ended  March  31, 1994,  containing 
certain  information  required  by  the 
Commission's  December  2. 1992  letter 
order  in  this  proceeding.  61  FERC 
1 61.303  (1992).  Copies  of  Dreyfus' 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington.  D.C  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  onTile  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  94-11037  Filed  5-6-94;  8:45  ami 

BILUNC  CODE  V\7-C\-f 

[Docket  No.  JD94-05836T  OWahoma-84] 

United  States  Department  of  the 
Interior,  Bureau  of  Land  Management; 
NGPA  Determination  by  Jurisdictional 
Ager)cy  Denying  Designation  of  Tight 
Formation 

May  3. 1994 

Take  notice  that  on  April  22, 1994. 
the  United  States  Department  of  the 
Interior's  Bureau  of  Land  Management 
(BLM)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 


regulations,  that  the  Sycamore. 
Woodford.  Hunton,  Viola,  and  Deep 
Bromide  Formations,  underlying 
portions  of  Garvin  and  Stephens 
Counties,  in  Oklahoma,  do  not  qualify 
as  tight  formations  under  section  lC7{b) 
of  the  Natural  Gas  Policy  Act  of  1978. 
The  subject  area  consists  of  the  Indian 
lands  portion  of  the  NW/4  of  Section  14. 
in  T2S.  R4VV,  in  Stephens  County,  and 
the  Indian  lands  portion  of  the  SE/4  of 
Section  3.  in  T2N.  R2VV,  in  Garvin 
County,  Oklahoma. 

The  notice  of  determination  also 
contains  the  BLM's  findings  that  the 
referenced  portions  of  tliese  formations 
do  not  meet  the  requirements  of  the 
Commission's  regulations,  as  set  forth  in 
18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426.  Per>.ons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  CashelL 
Secretary. 
|FR  Doc.  94-11052  Filed  5-6-94;  8;45  am] 

BILUNG  COOE  671 7-01 -M 


[Docket  No.  JD94^05843T  Otd8homa-ei ; 
Docket  No.  JD94-05844T  OUahoma-82; 
Docket  No.  JD94-05845T  OMahoma-83] 

State  of  Oklahoma;  NGPA 

Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

May  3,  1994. 

Take  notice  that  on  April  22,  1994. 
the  Corporation  Commission  of  the  State 
of  Oklahoma  (Oklahcuna)  submitted  the 
above-referenced  notices  of 
determination  pursuant  to 
§  271.703(c)(3^  of  the  Commission's 
regulations,  that  the  Sycamore.  Hunton. 
and  Viola  Formations,  underlying 
portions  of  McClain  and  Grady 
Counties.  Oklahoma,  quahfy  as  tight 
formations  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The 
Okiahoma-81  recommended  area 
consists  of  all  of  Section  25  and  the  E/ 
2  of  section  26.  in  T5N.  R4W,  in 
McClain  County,  Oklahoma.  The 
Okiahoma-82  recommended  area 
consists  of  all  of  Section  29,  in  T5N, 
R4W,  in  McClain  County.  Oklahoma. 
The  Oklahoma-83  reconunended  area 
consists  of  all  of  Section  34,  in  T5N. 
R6W,  in  Grady  County.  Oklahoma. 

The  notices  oi  determination  also 
contain  Oklahoma's  fiodings  that  the 


referenced  formations  meet  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  thess 
determinations  is  available  for 
inspection,  except  for  material  which  is 
confidential  under  18  CFR  275.206,  at 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE.,  Washington  DC  20426.  Persons 
objecting  to  the  determination  may  file 
a  protest,  in  accordance  with  18  CFR 
275.203  and  275.204,  within  20  days 
after  the  date  this  notice  is  issued  by  the 
Commission. 
Lois  D.  Cashell 
Secretan: 
IFR  Doc.  94-11053  Filed  5-6-94;  645  ami 

BILUNG  COOe  6717-01-M 


[Docket  No.  JD94-05842T  Oklahoma-SO] 

State  of  Oklahoma:  NGPA 
Determination  By  Jurisdictional 
Agency  Designating  Tight  Formation 

May  3, 1994. 

Take  notice  that  on  April  22.  1994, 
the  Corporation  Commission  of  the  State 
of  Oklahoma  (Oklahoma)  submitted  the 
above-referenced  notice  of 
determination  pursuant  to 
§  271.703(c)(3)  of  the  Conmiission's 
regulations,  that  the  Sycamore, 
Woodford,  Hunton,  and  Viola 
Formations,  underlying  a  portion  of 
Stephens  County.,  Oklahoma,  qualify  as 
tight  formations  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978.  The 
recommended  area  consists  of  the  State 
and/or  private  lands  portion  of  the  NW/ 
4  of  section  14.  in  T2S.  R4W.  in 
Stephens  County.  Oklahoma. 

The  notice  of  determination  also 
contains  Oklahoma's  findings  that  the 
referenced  formations  meet  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell. 
Secretary.  _, 

IFR  Doc.  94-ll(»54  Filed  5-6-94i:  6:45  ami 

BILUNC  COOE  «71T-«1-4I 


Federal  Register  /  Vol.  59,  No.  88  /  Monday,  May  9.  1994  /  Notices 


23851 


[Docket  No.  JD94-05841T  Oklahoma-791 

State  Of  Oklahoma;  NGPA 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

May  3,  1994. 

Take  notice  that  on  April  22,  1994, 
the  Corporation  Commission  of  the  State 
of  O<;lahoma  (Oklahoma)  submitted  the 
above- referenced  notice  of 
detemiination  pursuant  to 
§  27i.703(c)(3)  of  the  Commission's 
regulations,  that  the  Sycamore, 
Woodford,  Hunton,  Viola  and  Deep 
Bronjide  Formations,  imderlying  a 
portion  of  Gar\in  County.  Oklahoma, 
qualijfy  as  tight  formations  under  section 
107(1>)  of  the  Natural  Gas  Policy  Act  of 
19781  The  recommended  area  consists  of 
the  NE/4  of  section  5,  in  TIN.  R3VV.  in 
Garvjij  County,  Oklahoma. 

Thb  notice  of  determination  also 
cont.-jiins  Oklahoma's  findings  that  the 
referenced  fcmiafions  meet  the 
requibments  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

Thte  application  for  determination  is 
available  for'inspection.  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regujatory  Commission,  825  North 
Capitbl  Street.  NE.,  Washington,  DC 
20426*  Persons  objecting  to  the 
deterjnination  may  file  a  protest,  in 
accorfiance  with  18  CFR  275.203  and 
275. 2p4,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
LoisEJ-CashelJ, 
SecretUry. 
(PR  D4c.  94-11055  Filed  5-^94;  8:45  am] 

BILLINci  CODE  e7l7-01-M 


[Docket  No.  JD94-05840T  Oklahoma-78] 

State  of  Oklahoma;  NGPA 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

May  3:1994. 

Takie  notice  that  on  April  22,  1994, 
the  Ctjrporation  Commission  of  the  State 
of  Okljahoma  (Oklahoma)  submitted  the 
abovejfeferencpd  notice  of 
detenjiination  pursuant  to 
§  271.  j'D3(c)(3)of  the  Commission's 
regulajtlons,  that  the  Sycamore, 
Woodford.  Hunton  and  Viola 
Formajfjons,  underlying  a  portion  of 
Garvin  County,  Oklahoma,  qualif>'  as 
tight  formations  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978.  The 
recommended  area  consists  of  the  State 
and/or  private  lands  portion  of  the  SE/ 
4  of  section  3,  the  NE/4  of  section  10, 
and  the  NW/4  of  section  ll,inT2N, 
R2VV,  in  Garvin  County,  Oklahoma. 

The  notice  of  detennination  also 
contains  Oklahoma's  findings  that  the 


referenced  formations  meet  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  detennination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Casheli, 
Secretory. 
[FR  Doc.  94-11056  Filed  5-6-94:  8:45  am) 

BILUNG  COOE  6717-01-M 


[Docket  No.  JD94-05837T  Oklahoma-75] 

State  of  Oklahoma;  NGPA 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

May  3,  1994. 

Take  notice  that  on  April  22,  1994, 
the  Corporation  Commission  of  the  State 
of  Oklahoma  (Oklahoma)  submitted  the 
above-referenced  notice  of 
determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Cleveland-Jones 
Formation,  underlying  a  portion  of 
Oklahoma  County,  Oklahoma,  qualifies 
as  a  tight  formation  under  section  107(b) 
of  the  Natural  Gas  Policy  Act  of  1978. 
The  recom.mended  area  consists  of  the 
5E/4  of  section  10.  and  the  SW/4  of 
section  11,  in  T14N,  RlW.  in  Oklahoma 
County,  Oklahoma. 

The  notice  of  determination  also 
contains  Oklahoma's  findings  that  the 
referenced  formation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Com.mission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashetl, 
Secretary. 
[FR  Doc.  94-11058  Filed  5-6-94;  8:45  am) 

BILUNG  CODE  6717-01-M 


[Docket  No.  RP94-221-000] 

ANR  Pipeline  Co.;  Proposed  Changes 
In  FERC  Gas  Tariff 

May  3, 1994. 

Take  notice  that  on  April  29,  1994, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  the 
following  tariff  sheets: 

Third  Revised  Sheet  No.  9 
Third  Revised  Sheet  No.  13 
Third  Revised  Sheet  No.  16 
Third  Revised  Sheet  No.  18 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  commence 
recovery  of  $8.1  million  of  gas  supply 
realignment  ("GSR")  costs  that  have 
been  incurred  by  ANR  as  a  result  of  the 
implementation  of  Order  Nos.  636,  et 
seq.  ANR  proposes  a  reservation  fee 
surcharge  applicable  to  its  Part  284  firm 
transporfWion  customers  to  collect 
ninety  percent  (90%)  of  the  GSR  costs 
and  an  adjustment  to  the  maximum  base 
tariff  rates  of  Rate  Schedule  ITS 
shippers  to  recover  the  remaining  ten 
percent  (10%).  ANR  has  requested  that 
the  Commission  accept  the  tendered 
sheets  to  become  effective  June  1,  1994. 

ANR  states  that  all  of  its  Volume  .No. 
1  customers  and  interested  State 
Commissions  have  been  mailed  a  copy 
of  this  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  May  10,  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  the  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Casheli, 
Secretary. 
[FR  Doc.  94-11040  Filed  5-6-94;  845  a.T,| 

BILUNG  CODE  6717-01-M 


[Docket  No.  RP94-4a-000] 

ANR  Pipeline  Co.;  Motion  to  Place 
Rates  into  Effect 

May  3.  1994. 

Take  notice  that  on  April  29,  1994, 
ANR  Pipeline  Company  (ANR)  filed  a 
Motion  To  Place  Rates  And  Tariff  Sheets 
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In  Effect  On  May  1, 1994.  By  its  motion. 
ANR  places  into  effect,  on  May  1. 1994. 
rates  and  revise-^,  tariff  sheets  to  ANR's 
Second  Revised  V^ilume  No.  1  and 
Original  Volunt  No.  2  FERC  Gas 
Tariffs,  which  rates  end  revised  tariff 
sheets  were  Slod  by  .aNT?  on  April  7, 
1994.  in  compHance  with  the 
Commission  s  M.irch  23, 1994.  "Order 
Granting  and  Denying  Summary 
Disposition  and  Establishing  Hearing 
Procedures."  Copifjs  of  the  revised  tariff 
sheets  being  moved  into  effect  were 
appended  to  ANR's  motion. 

ANR  states  that  all  persons  designated 
on  the  Restricted  Senice  List  that  has 
been  established  by  the  P-i-esiding 
Administrative  Law  Judge  in  this 
proceeding  have  been  ser\'ed  with  this 
filing  (other  than  the  previously  served 
tariff  sheets)  via  U.S.  Mail 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Con«piission. 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  May  10, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
betaken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  application  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell 
Secretary. 
|FR  Doc.  94-11050  Filed  5-6-94;  8:45  amj 

BILUNO  OOOC  niT^I-M 

pocket  No.  RP94-1 70-002] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Ctranges  in  FERC  Gas  Tariff 

May  3. 1994. 

Take  notice  that  on  .\pril  28. 1994. 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fourth  Revised 
Volume  No.  1.  the  following  tariff  sheet: 

Original  Sheet  No  ^7.\ 

The  proposed  effc-ctive  date  of  the 
tariff  sheet  is  April  !,  1994. 

Algonquin  stales  'liat  the  purpose  of 
this  filing  is  to  «;•.  'se  the  sheet  number 
of  the  tariff  sheet  j^urmitted  in 
Algonquin's  filir  g  duted  April  14. 1994 
in  Docket  No.  RP94-17CM)01. 
Algonquin  states  that  there  is  no  change 
in  rate. 

Algonquin  sta^s  that  copies  of  this 
filing  were  ser\'ed  upon  each  affected 
party  and  interested  state  commissions 
and  parties  on  the  service  list  in  Docket 
No.  RP94-1 70-000. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory-  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  18  CFR  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  May  10. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  94-11047  Filed  5-6-94;  8:45  ami 

BILUNO  CODE  e717-01-M 

[Docket  Na  RP94-223-000] 

Colorado  Interstate  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

May  3. 1994 

Take  notice  that  on  April  29, 1994, 
Colorado  Interstate  Gas  Company  {QG) 
submitted  for  filing  as  part  of  Its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1, 
the  revised  tariff  sheets  identified 
below: 

Primary  Tariff  Sheets 

First  Revised  Sheet  No.  343 
Original  Sheet  No.  343A 
Original  Sheet  No.  343B 
Original  Sheet  No.  343C 
Original  Sheet  No.  343D 
Original  Sheet  No.  343E 

Alternate  Tariff  Sheets 

Second  Revised  Sheet  No.  7 
Second  Revised  Sheet  No.  8 
Fourth  Revised  Sheet  No.  11 
Alternate  First  Revised  Sheet  Na  343 
Alternate  Original  Sheet  No.  343A 
Alternate  Original  Sheet  No.  343B 
Alternate  Original  Sheet  No.  343C 
Alternate  Original  Sheet  No.  3430 

QG  states  that  the  purpose  of  these 
revised  tariff  sheets  is  to  establish  a 
tracking  mechanism  to  recover  certain 
stranded  Account  No.  858  costs 
associated  with  QG's  capacity  on 
Overthrust  Pipeline  Company  and 
Canyon  Creek  Compression  Company. 

By  the  identified  Primary  sheets  CIG 
proposes  to  track  changes  from  a 
representative  level  of  approximately 
$2.1  million  which  are  already  included 
in  its  "base  rates"  in  Docket  No.  RP93- 
99.  By  the  Alternative  sheets  CIG  is 
proposing  to  recover  all  of  such  costs 
via  a  tracker  and  to  make  a  downward 
adjustment  in  the  presently  effective 
(subject  to  refund)  rates  in  Docket  No. 
RP93-99.  The  tracker  under  both  the 
primary  and  the  alternative  proposals 


will  utilize  a  fixed-rate  surcharge  to 
recover  the  tracked  costs.  Such 
surcharge  will  apply  to  all  customers 
under  ClG's  Rate  Schedules  NNT-1, 
NNT-2.  TF-1  and  TF-2. 

CIG  requests  waiver  of  all 
requirements  so  as  to  allow  these 
proposed  tariff  sheets  be  made  effective 
on  May  1, 1994. 

CIG  states  that  copies  of  this  filing  are 
being  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capital  Street,  NE..  Washington 
DC  20426.  in  accordance  with  Sections 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  10. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  p>erson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  94-11039  Filed  S-6-94;  «:4S  am] 
BILUNO  cooe  •nr-ei'M 


[Docket  No.  RP94-219-000] 

Colunit)ia  GuH  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

May  3. 1994. 

fake  notice  that  on  April  29. 1994, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1  and  Original 
Volume  No.  2,  the  revised  tariff  sheets 
listed  on  Appendix  A  attached  to  the 
filing. 

Columbia  Gulf  states  that  the  instant 
filing  (a)  implements  a  general  rate 
increase  under  Section  4  of  the  Natural 
Gas  Act  in  order  to  permit  recovery  of 
increased  costs,  in  part  caused  by 
increased  operation  and  maintenance 
expense  and  construction  since  the  last 
Section  4  general  rate  proceeding,  (b) 
implements  other  changes  in  the  cost  of 
service,  throughput  and  demand  billing 
determinants  through  the  end  of  the  test 
period,  and  (c)  proposes  certain  other 
tariff  changes.  According  to  Columbia 
Gulf,  in  large  measure,  this  filing  is 
being  made  as  a  result  of  the 
termination  of  the  T-1  Rate  Schedule 
service  agreement  by  Columbia  Gas 
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Transmi.ssion  Corporation  (Columbia) 
elective  as  of  October  31,  1994  and 
ponding  abandonment  of  that  service  by 
CoJunibia  Gulf.  As  a  r'^sult  of  such 
temanatio.i  and  abandonment, 
C  3)i!mi)i3  Gulf.  As  a  result  of  su<;h 
tcH^nination  end  Dbandonmenf, 
Ciilumbia  Gulf  vvi'l  no  longer  have  a 
re  St  cf  service  tanff  on  and  after 
Niicmber  1, 10>)4. 

(blumbia  Gulf  steles  that  the  tariff 
sh  ets  ideiitific'd  in  Appendix  A  bear  an 
is  i  le  date  of  April  29. 1994  Columbia 
G  !  f  reque.>fs  a  waiver  of  the 
Ci  i|nmisbion"s  regulatious  to  pc.-mit  an 
effeciive  date  of  November  1.  l'Hr94,  for 
thjuse  tariff  sheets. 

Columbia  Gulf  states  that  the  tariff 
sheets  submitted  with  this  filing  reflect 
thai  following  primary  elements:  (1) 
Revised  non-gas  transportation  service 
rates  based  ujxin  a  cost  of  service  for  the 
12  months  ended  January  31, 1994, 
adjusted  for  known  and  measurable 
changes  anticipated  to  occur  on  or 
before  October  31. 1994;  (2)  revised 
depreciation  rates;  (3)  the  assignment  of 
Administrative  and  General  costs  to  the 
vefflous  rate  zones  based  on  a 
CMTibination  of  labor  and  revenues;  (4) 
a  representative  level  of  revenue 
attributable  to  di.scounted 
transportation;  (5)  revisions  of  the  ITS 
revenue  crediting  mechanism  to  (a) 
adju.st  the  revenues  to  be  shared  for  any 
actual  inflation  experienced  during  the 
applicable  year,  and  (b)  withhold 
revenue  credits  from  delinquent 
customers  or  firm  customers  which 
dispute  their  bills  subject  to  reversal  in 
the  event  the  dispute  is  resolved  in  such 
customer's  favor.  (6)  a  tariff  revision  to 
provide  for  an  adjustment  to  rates  to 
account  for  the  completion  of  the  flow- 
back  of  excess  deferred  income  taxes 
under  the  Reverse  South  Georgia 
methodology;  and  (7)  revisions  to 
certain  Volume  No.  2  tariff  changes  to 
correct  page  references  to  the  retainage 
factor  in  the  Second  Revised  Volume 
No.  1  tariff. 

Columbai  Gulf  states  that  its  proposed 
rates  result  in  approximately  $23 
million  of  additional  revenue  armually 
compared  to  the  underlying  rates  in 
Docket  No.  RP92-2  which  became 
effective  April  1, 1992. 

Columbia  Gulf  states  that  a  copy  of 
the  filing  is  being  served  on  all  parties 
to  this  proceeding,  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
ex:  20426.  in  accordance  unth  Rules  211 
and  214  of  the  Commission's  Rules  of 


Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  May  10,  1994.  Protests  will  ba 
considered  by  the  Co.mmission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
profestants  parties  to  tlie  proceeding. 
Any  person  wishing  to  become  a  party 
must  £!e  a  motion  to  intervene.  Copies 
cf  Columbia  Gulfs  filing  are  on  file  with 
the  ComiT,i««ion  a.nd  are  available  for 
public  inspection. 
Lois  D.  CashcU, 
Srcrrtary. 
|FR  Doc  04-1 1(M2  Filed  5-&-94;  8:45  am| 

BiLimC  COOC  S717-01-M 


{Docket  No.  RP94-21 7-000] 

Florida  Gas  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

May  3. 1994. 

Take  notice  that  on  April  28,  1994 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  a  proposed  effective  date  of 
June  1,  1994: 

Second  Revised  Sheet  No.  42 
Second  Revised  Sheet  No.  43 
First  Revised  Sheet  No.  499 
Firsl  Revised  Sheet  No.  501 
First  Revised  Sheet  Na  502 
First  Revised  Sheet  Na  503 
First  Revised  Sheet  Na  508 
Second  Revised  Sheet  No.  509 

FGT  states  that  its  pre-636  FERC  Gas 
Tarilf  provided  for  the  scheduling  of 
dehveries  under  Rata  Schedule  ITS-1 
on  a  first-come,  first-served  basis 
predicated  on  priority  dates  established 
at  the  time  service  was  requested.  Any 
modifications  requested  to  delivery 
points  ahered  the  priority  date  assigned 
to  a  contract.  Under  the  current  terms  of 
FGT's  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  the  scheduling  of 
deliveries  under  Rate  Schedule  ITS-1  is 
based  on  economics  with  the  highest 
price  paid  scheduled  first.  However, 
FGT's  currently  effective  tariff 
necessitates  that  an  TF  Shipper  sjsecify 
the  delivery  points  desired  and  that 
Exhibit  A  to  the  Shipper's  service 
agreement  be  amended  if  the  Shipper 
wishes  to  modify  its  delivery  points. 
FGT  states  this  is  not  consistent  with 
the  nature  of  service  anticipated  by 
Order  No.  636. 

FGT  states  that  the  instant  filing 
proposas  changes  that  render  Rate 
Schedule  ITS-l  an  interruptible 
transportation  service  which  can  be 
used  for  delivery  to  all  delivery  points 
in  FGT's  Market  Area  or  to  all  delivery 
points  in  FGT's  Western  Division. 


depending  on  whether  the  service 
agreement  is  for  Market  Area  or  Western 
Dzvisioa  ser\ic6.  FGT  states  that  this 
enhancement  facilitates  the  allocation  of 
capacity  and  eliminates  unnecessary 
administrative  burden.  In  additior-. 
certain  ether  minor  tariff  changes  have 
btfren  made  simply  for  clarification 
purposes. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  n'utlon 
to  intervene  cr  protest  with  the  Federal 
Energy  Regu'atcr^-  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426  in  accordance  with  §§385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  10.  1994.  Protests  v^-ill  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
prolestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  9+-11044  Filed  5-6-94;  845  ami 

BIUINO  COOC  tT17-01-M 

[Docket  No.  RP94-2ie-000] 

Florida  Gas  Transmission  Co.; 
Transition  Cost  Recovery  Report 

May  3,  1994. 

Take  notice  that  on  April  28,  1994 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  a  Transition 
Cost  Recovery  Rejx)rt  pursuant  to 
Section  24  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff,  Third 
Revi.sed  Volume  No.  1,  approved  by  the 
Commission's  September  17.  1993 
Order  in  Docket  No.  RS92-16.  et  al. 

FGT  states  that  the  Transition  Cost 
Recovery  Report  filed  summarizes  the 
activity  which  has  occurred  in  its  TCR 
Account  and  Order  636  Account 
through  April  30,  1994  and  includes 
$23,364,011  of  recoverable  transition 
costs  not  previously  reported.  Because 
the  currently  effective  surcharge  rates 
are  at  the  maximum  levels  permitted  by 
FGTs  tariff,  no  tariff  revisions  are 
required  as  a  result  of  this  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
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May  10.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  94-11045  Filed  £-6-94;  8:45  am] 

BILUNQ  CODE  6717-01-M 

[Docket  No.  RP94-«(M>02] 

Nationai  Fuel  Gas  Supply  Corp; 
Proposed  Changes  in  FERC  Gas  Tariff 

May  3,  1994. 

Take  notice  that  on  April  26.  1994. 
Natiorial  Fuel  Gas  Supply  Corporation 
(National  Fuel)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  the 
following  tariff  sheets,  proposed  to  be 
effective  February  1,  1994: 

Sub.  First  Revised  Sheet  No.  133 
Sub.  Original  Sheet  No.  133-A 
Sub.  Original  Sheet  No.  133-B 

National  Fuel  states  that  such  tariff 
sheets  are  being  submitted  to  add  a  Hub 
in  the  above-captioned  Docket. 

Nationai  Fuel  states  that  the 
application  avers  that  it  has  come  to 
National  Fuel's  attention  that  First 
Revised  Sheets  No.  133  and  Original 
Sheet  Nos.  133-A  and  133-B 
inadvertently  omitted  pertinent 
information.  Specifically,  that  based  on 
operational  experience,  the  originally 
submitted  tariff  sheets  failed  to 
designate  a  sufficient  number  of 
locations  for  potential  shippers  to 
nominate  both  receipt  and  delivery 
points  on  their  nominations  form. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFF 
385.211).  All  such  prote«-ts  must  be  filed 
on  or  before  May  10.  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\e  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

|FR  Doc.  94-11049  Filed  5-6-94;  8:45  ami 
eiLUNG  cooc  erir-oi-M 


[Docket  Nos.  RP94-17fr-001  and  RP94-86- 
001] 

Natural  Gas  Pipeline  Co.  of  America; 
Proposed  Changes  in  FERC  Gas  Tariff 

May  3.  1994. 

Take  notice  that  on  April  29,  1994. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1,  Substitute  First 
Revised  Sheet  No.  317,  to  be  effective 
April  1, 1994. 

Natural  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission's  "Order  Accepting  and 
Suspending  Tariff  Sheets,  Subject  to 
Refund  and  Conditions  and  Granting 
Waiver,"  issued  April  14,  1994  in  these 
dockets.  The  filing  relates  to  Natural's 
mechanism  for  recovery  of  Account  No. 
858  costs. 

Natural  requested  specific  waivers  of 
Section  21  of  its  Tariff  and  the 
Commission's  Regulations,  including 
the  requirements  of  §  154.63,  to  the 
extent  necessary  to  permit  the  tariff 
sheet  to  become  effective  April  1, 1994. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  Natural's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  protect  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426.  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  May  10. 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell. 
Secretary 
|FR  Doc  94-11046  Filed  5-6-94:  8:45  am] 

BILUNG  CODE  6717-01-M 


[Docket  No.  RP94-220-000) 

Northwest  Pipeline  Corp.;  Changes  in 
FERC  Gas  Tariff 

May  3.  1994 

Take  notice  that  on  April  29.  1994. 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  changes 
to  its  FERC  Gas  Tariff  to  be  effective 
June  1.  1994.  consisting  of  the  following 
tariff  sheets: 

Primary  Tariff  Sheets 


Third  Revised  Volume  No.  1 

Fourth  Revised  Sheet  No.  5 
Fourth  Revised  Sheet  No.  5-A 
Second  Revised  Sheet  No.  6 
Second  Revised  Sheet  No.  7 
Fourth  Revised  Sheet  No.  8 
First  Revised  Sheet  No.  8.1 
Second  Revised  Sheet  No.  101 
First  Revised  Sheet  No.  104 
First  Revised  Sheet  No.  105 
First  Revised  Sheet  No.  117 
Second  Revised  Sheet  No.  200 
First  Revised  Sheet  No.  269 
First  Revised  Sheet  No.  270 
Second  Revised  Sheet  No.  271 
First  Revised  Sheet  No.  272 
Second  Revised  Sheet  No.  273 
Original  Sheet  No.  273-A 
Original  Sheet  No.  273-B 

Original  Volume  No.  2 

Eighteenth  Revised  Sheet  No.  2 
Twelfth  Revised  Sheet  No.  2.1 
Eighteenth  Revised  Sheet  No.  2-A 

Pro  Forma  Tariff  Sheets 

Third  Revised  Volume  No.  1 

Pro  Forma  Sheet  No.  375 
Pro  Forma  Sheet  No.  376 
Pro  Forma  Sheet  No.  377 
Pro  Forma  Sheet  No.  378 
Pro  Forma  Sheet  Na  379 
Pro  Forma  Sheet  No.  380 

Northwest  states  that  the  changes 
reflect  an  overall  change  in  its 
jurisdictional  rates  for  the  twelve 
months  ended  January  31,  1994. 
adjusted  for  known  and  measurable 
changes  through  October  31. 1994.  to 
provide  additional  revenues  related  to 
an  increased  revenue  requirement  and 
redesign  of  rates  of  approximately  $22.5 
million. 

Northwest  further  states  that  the 
increase  in  jurisdictional  rates  refiected 
in  its  filing  is  necessary  to  permit 
Northwest  the  opportunity  to  recover  its 
revenue  requirements  due  to  increased 
costs  of  operating  its  system  primarily 
because  of  capital  additions  ?na  to 
provide  for  the  redesign  of  rates  based 
on  reduced  contract  demand  resulting 
from  the  expiration  of  a  firm 
transportation  contract. 

Northwest's  filing  includes  various 
other  minor  changes  to  its  tariffs  to 
provide  for:  (1)  A  change  to  the 
interruptible  cost  allocation  amount 
applicable  to  interruptible  revenue 
crediting  procedures.  (2)  modification  to 
the  annual  contract  quantity  tariff 
provisions  applicable  to  Rate  Schedule 
TF-2.  (3)  a  clarification  to  the  Rate 
Schedule  T-1  Btu/Mcf  conversion  factor 
which  is  applicable  to  that  service's 
Daily  Transportation  Contract  Quantity, 
and  (4)  a  provision  whereby  Northwest 
will  credit  to  firm  transportation 
shippers  any  revenues  it  receives  under 
discounted  contracts  over  and  above  the 
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ahiount  credited  to  cost  of  service  in 
rate  design. 

'Jorthwest  also  submitted  with  the 
fi;  r.g  a  pro  forma  index  of  Shippers  to 
II I  istrate  the  contracts  and  services 
w  lich  aro  expected  to  be  effective  at  the 
tine  when  the  newr  rates  become 
e   Bctive. 

vJorthwest  states  that  this  filing  was 
Si ;  ved  on  each  of  its  customers  and 
a   scted  state  commissions  pursuant  to 
§  1  54.16(b)  of  the  Commission 
K^gulations. 

\.ny  person  desiring  to  be  heard  or 
p   )test  said  filing  should  file  a  motion 
U    ntervene  or  protest  with  the  Federal 
E  ilergy  Regulatory  Commission.  825 
Nc^rth  Capitol  Street  NE.,  Washington. 
D4  20426,  in  accordance  with  §  385.214 
aMd385.211  of  the  Commission's  Rules 
o  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
o^|)efore  May  10, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
A|ly  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretory. 

IFRDoc.  94-11041  Filed  5-6-94:  8:45  am) 
BILUNQ  cooc  mr-oi-M 


[Docket  No.  RP93-5-023] 

Northwest  Pipeline  Corp.;  Proposed 
Changes  In  FERC  Gas  Tariff 

May  3. 1994. 

Take  notice  that  on  April  28,  1994, 
Northwest  Pipeline  Corporation 
(Northwest!  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff  the  following  tariff 
sheets  with  a  proposed  effective  date  of 
April  1. 19D4: 

T}iflfd  Pt^visfd  Volume  No.  J 

Substitute  'fhird  Revised  Sheet  No.  5 
Substitute  Third  Revised  Sheet  No.  5-A 
Substitu'e  Third  Revised  Sheet  No.  8 
Substitute  Original  Sheet  No.  100 
Substitutn  First  Revised  Sheet  No.  375 
Second  Substitute  First  Revised  Sheet  No. 

376 
Substitute  First  Revised  Sheet  No.  377 
Substitute  First  Revised  Sheet  No.  378 
Substitute  Original  Sheet  No.  380 

Original  Volume  No.  2 

Substitute  Eleventh  Revised  Sheet  No.  2  1 
Substitute  First  Revised  Sheet  Nos.  1187 

through  1189 
Substitute  Second  Revised  Sheet  Nos.  1190 

and  1191 
Substitute  First  Revised  Sheet  No.  1192 
Substitute  Third  Revised  Sheet  No.  1193 


Northwest  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  directives  in  the  Order 
Accepting  Tariff  Sheets  Subject  to 
Conditions,  dated  April  6,  1994,  in 
Docket  Nos.  RP93-5-021  and  -022  to 
change  certain  rates  and  the  Index  of 
Shippers  as  a  result  of  revised  billing 
detemiinents  and  to  correct  certain 
typographical  errors.  In  addition. 
Northv/est  states  that  it  is  updating  the 
Index  of  Shippers. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all 
intprvenors  in  Docket  Nos.  RP93- 5-^.21 
and  -022.  Northwest's  jurisdictional 
customer  list  and  affected  state 
regulatory  commissions. 

.\ny  f>erson  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  §385.211  of  the  Commission  s 
Rules  of  Practice  and  Procedure.  All 
su(  h  protests  should  be  filed  on  or 
before  May  10,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  serve  to  make  protestants 
parties  to  the  proceeding.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
in  the  public  reference  room. 
Loia  D.  Casbell. 
Secretary. 
[FR  Doc.  94-11051  Filed  5-6-94;  8:45  ami 

BILUftO  CODE  S717-01-M 


[Docket  No.  RP94-21&-000] 

Pacific  Gas  Transmission  Co; 
Proposed  Changes  in  FERC  Gas  Tariff 

May  3.  1994. 

Take  notice  that  on  April  29.  1994, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1-A.  Original  Sheet  No.  6D,  to  set 
forth  the  amount  to  be  refunded  as  a 
result  of  the  closeout  of  its  Account  No. 
191.  PGT  request  an  effective  date  of 
April  29,  1994.  and  requests  waiver  of 
applicable  notice  requirements. 
PGT  states  that  the  tariff  sheet 
provides  for  a  rehmd  of  $8,967,911  to  its 
former  sales  customer.  Pacific  Gas  and 
Electric  Company,  which  reflects  prior 
period  adjustments  charged  and 
refunded  to  PGT  in  the  six-month 
period  since  the  termination  of  its 
Purchased  Gas  Adjustment  (PGA) 
mechanism  and  the  removal,  as  of 
March  31. 1993.  of  the  billing 
adjustment  for  purchases  from  the 
Fontenelle  Field  at  issue  in  PGT's  last 
annual  PGA  proceeding  in  Docket  No. 


TA93-1-86-000.  PGT  also  requests 
termination  of  the  technical  conference 
established  in  Docket  No.  TA93-l-8e- 
000. 

PGT  further  states  that  a  copy  of  its 
filing  is  being  served  on  the  affected 
customer  and  interested  state  regulatory 
agencies  as  well  as  all  parties  on  the 
service  list  compiled  by  »he  Secretary  in 
this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  10.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

jFR  Doc  94-11043  Filed  5-6-94;  8:45  am] 
BiLUNO  cooc  cnr-oi-M 


[Docket  Na  TM94-2-»-000] 

South  Georgia  Natural  Gas  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

May  3,  1994. 

Take  notice  that  on  April  29.  1994. 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  the  following 
revised  sheets: 

First  Revised  Sheet  No.  7 
First  Revised  Sheet  No.  92 
First  Revised  Sheet  No.  93 

South  Georgia  states  that  the  proposed 
tariff  sheets  are  being  filed  with  a 
proposed  effective  dale  of  June  1,  1994. 
South  Georgia  states  that  the  aforesaid 
tariff  sheets  eliminate  South  Georgia's 
recovery  of  monthly  fixed  take-or-pay, 
buy-out,  and  buy-down  charges. 

South  Georgia  notes  that  copies  of 
South  Georgia's  filing  will  be  served 
upon  all  of  South  Georgia's  customers, 
interested  commissions  and  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC.  20426,  in  accordance  with  Rules 
214  and  211  of  theCommis.sion's  Rules 
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of  Practice  and  Procedure  (§  385.214 
and  385.211).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
May  10,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil, 
Secretary. 
|FR  Doc.  94-11036  Filed  5-6-94;  8:45  am) 

BILUNG  CODE  6717-01-ftl 


DEPARTMENT  OF  ENERGY  APP; 
SOUTHERN 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM94-4-7-000] 

Souttiem  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

May  3.  1994. 

Take  notice  that  on  April  29,  1994. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Seventh  Revised 
Volume  No.  1.  the  following  tariff 
sheets,  with  an  effective  date  of  May  1, 
1994: 

Fourth  Revised  Sheet  No.  14 
Sixth  Revised  Sheet  No.  15 
Fourth  Revised  Sheet  No.  16 
Sixth  Revised  Sheet  No.  17 
Sixth  Revised  Sheet  No.  18 
Fourth  Revised  Sheet  No.  22 
Second  Revised  Sheet  No.  41 
First  Revised  Sheet  No.  42 
Second  Revised  Sheet  No.  53 
First  Revised  Sheet  No.  61 
First  Revised  Sheet  No.  62 
First  Revised  Sheet  No.  206 
Second  Revised  Sheet  No.  207 
First  Revised  Sheet  No.  208 

Southern  states  that  the  above- 
referenced  tariff  sheets  are  being  filed 
with  a  proposed  effective  date  of  May  1, 
1994,  in  compliance  with  the 
requirements  of  the  Stipulation  and 
Agreement  approved  by  the 
Commission  order  of  March  23,  1989  in 
Docket  Nos.  RP83-58-000.  et  al. 

Southern  states  that  the  proposed 
tariff  sheets  eliminate  all  references  to 
the  expiring  fixed  take-or-pay  charge 
related  to  Southern's  buy-out  and  buy- 
down  costs  and  volumetric  surcharge 
mechanisms  related  to  settlement 
payments  made  directly  by  Southern. 

Southern  states  that  copies  of 
Southern's  filing  were  served  upon  all 
of  Southern's  jurisdictional  purchasers. 


shippers,  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  21 1  of  the  Commission's  Rules  of 
Practice  and  Procedure  (§§385.214, 
385.211).  All  such  petitions  or  protests 
should  be  filed  on  or  before  Way  10, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serv  e  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
inter\ene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casheil, 
Secretary 
|FR  Doc  94-1 1035  Filed  5-6-94;  8:45  am] 

BILUNG  CODE  6717-01-M 


[Docket  No.  RP94-1 65-002] 

Southern  Natural  Gas  Co.,  GSR  Cost 
Recovery  Filing 

May  3.  1994 

Take  notice  that  on  April  29,  1994, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  reflect  an  increase  in  GSR  billing 
units  effective  May  1,  1994  due  to  the 
implementation  of  a  pipeline  expansion 
and  other  new  transportation 
commitments  under  Rate  Schedule  FT: 

Seventh  Revised  Sheet  No.  15 
Seventh  Revised  Sheet  No.  17 
Fifth  Revised  Sheet  No.  29 
Fifth  Revised  Sheet  No.  30 
Fifth  Revised  Sheet  No.  31 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  May  10,  1994.  Protests  vdll  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  Southern's  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Casheil, 

Secretary. 

|FR  Doc.  94-1 1CW8  Filed  5-6-94;  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  RP94-224-000] 

Texas  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

M.iy  3.  1994. 

Take  notice  that  on  April  29,  1994. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  the 
following  revised  tariff  sheets: 

FERC  Gas  Tariff 

First  Revised  Volume  So.  1 

Sixth  Revised  Sheet  No.  12 
Third  Revised  Sheet  No.  229 

FPC  Gas  Tariff 

Original  Volume  No.  2 

Sixteenth  Revised  Sheet  No.  82 
Seventeenth  Revised  Sheet  No.  547 
Nineteenth  Revised  Sheet  No.  982 
Seventeenth  Revised  Sheet  No.  1005 
Eleventh  Revised  Sheet  No.  1085 

Texas  Gas  states  that  the  revised  tariff 
sheets  are  being  filed  to  reflect  the  GSR 
component  of  the  Interruptible 
Transportation  rate  attributable  to  10 
percent  of  total  GSR  costs. 

Te.xas  Gas  requests  an  effective  date  of 
May  1.  1994.  for  the  proposed  tariff 
sheets. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  affected  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  May  10,  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Casheil. 
Secretary. 
[FR  Doc.  94-11038  Filed  5-6-94;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4882-6] 

Public  Meetings  on  Alternatives  for 
Ground-Water  Monitoring  at  Small  Dry/ 
Remote  Municipal  Solid  Waste 
Undtills 

AQENCY:  Environmental  Protection 

Agency  (FPA). 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  announcing 
a  series  of  four  public,  one-day  meetings 
on  alternatives  for  ground-water 
monitoring  at  small,  dry/remote 
municipal  solid  waste  landfills 
(MSWLFs).  These  meetings  will  offer  an 
opportunity  for  interested  parties  to 
express  their  views  and  provide 
information  on  the  issues  and  impacts 
associated  with  alternatives  for  ground- 
water monitoring  at  MSWLPs  that 
qualify  for  the  small  landfill  exemption 
under  40  CFR  258.1(f).  The  Agency  will 
use  this  information  in  preparing  any 
further  action  on  alternatives  to  ground- 
water monitoring  for  these  affected 
landfills.  These  meetings  will  be  held  in 
Midland.  Texas;  Sah  Lake  City,  Utah; 
Anchorage,  Alaska;  and  Washington, 
DC,  as  discussed  below.  Interested 
parties  may  submit  comments  directly 
to  the  Agency  without  speaking  or 
attending  a  meeting  if  they  choose. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  information  on  meeting  plans  or  to 
pre-register  to  present  a  statement  at  any 
of  the  meetings,  please  call  the  U.S.  EPA 
Alternatives  to  Ground-Water 
Monitoring  Hot  Line  at  800-230-3564. 
For  technical  information,  contact  Scott 
Elbhger,  Municipal  and  Industrial  Solid 
Waste  Division,  U.S.  Environmental 
Protection  Agency  (Mail  Code  5306)  401 
M  Street,  SW.,  Washington,  DC  20460 
(202-260-1350).  If  you  require  sign 
language  or  voice  language  interpreting 
services,  please  call  800-230-3564 
through  relay. 

A  summaiy  of  the  meetings  and  all 
written  comments  received  by  EPA  on 
alternatives  to  ground-water  monitoring 
will  be  placed  in  a  public  docket  and 
made  available  for  viewing  in  the  RCRA 
Information  Center  (RIC),  which  is 
located  in  room  M2616,  U.S.  EPA.  401 
M  Street  SW.,  Washington,  DC  20460. 
Please  place  the  docket  number  F-94- 
AGAP-FFFFF  on  all  documents 
submitted  to  the  Agency.  The  RIC  is 
open  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  for  Federal 
holidays.  The  public  must  make  an 
appointment  to  view  docket  materials. 
Call  202-260-9327  for  an  appointment. 
Copies  cost  $0.15  per  page. 


SUPPLEMENTARY  INFORMATION: 
A.  Background 

On  October  9, 1991.  EPA  promulgated 
a  Final  Rule  (40  CFR  part  258)  for 
Municipal  Solid  Waste  Landfills 
(MSWLFs)  under  Subtitle  D  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  See  56  FR  50978.  The  Final 
Rule  set  forth  minimum  federal  criteria 
for  MSWLFs,  including  location 
restrictions,  facility  design  and 
operating  criteria,  ground-water 
monitoring  requirements,  corrective 
action  requirements,  financial  assurance 
requirements,  and  closure  and  post- 
closure  care  requirements.  In  addition, 
the  Final  Rule  included  an  exemption 
for  owner/operators  of  certain  small 
MSWLF  units  from  the  design  (Subpart 
D)  and  ground-water  monitoring  and 
corrective  action  (Subpart  E) 
requirements  of  the  criteria.  See  40  CFR 
258.1(f).  To  quahfy  for  the  exemption, 
the  small  landfill  had  to  accept  less  than 
20  tons  per  day  (TPD),  on  an  annual 
average  basis,  exhibit  no  evidence  of 
ground-water  contamination,  and  serve 
either: 

(1)  A  community  that  experiences  an 
annual  interruption  of  surface 
transportation  of  at  least  three 
consecutive  months  that  prevents  access 
to  a  regional  waste  management  facility, 
or 

(2)  A  community  that  has  no  practical 
waste  management  alternative  and  the 
landfill  is  located  in  an  area  that 
receives  less  than  or  equal  to  25  inches 
of  precipitation  annually. 

In  adopting  this  limited  exemption, 
the  Agency  maintained  that  it  had 
complied  with  the  statutory  standard  to 
protect  human  health  and  the 
environment,  taking  into  account  the 
practicable  capabilities  of  small  landfill 
owTiers  and  operators.  See  discussion  in 
56  FR  50911  (October  9.  1991).  In 
January,  1992,  the  Sierra  Club  and  the 
Natural  Resources  Defense  Council 
(NRDC)  filed  a  petition  with  the  U.S. 
Court  of  Appeals,  District  of  Columbia 
Circuit,  for  review  of  the  Subtitle  D 
criteria.  The  Sierra  Club  and  NRDC 
alleged,  among  other  things,  that  EPA 
exceeded  its  statutory  authority  when  it 
exempted  these  small  landfills  from  the 
ground-water  monitoring  requirements. 
On  May  7. 1993.  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  issued  its  opinion  [Siena  Club 
versus  United  States  Environmental 
Protection  Agency,  992 F.2d 337 (DC. 
Cir.  1993)),  stating  that  under  RCRA 
section  4010(c),  the  only  factor  EPA 
could  consider  in  determining  whether 
facilities  must  monitor  their  ground 
water  was  whether  such  monitoring  was 
"necessary  to  detect  contamination". 


not  whether  such  monitoring  is 
"practicable."  Thus,  the  Court  vacated 
the  small  community  exemption  as  it 
pertains  to  ground-water  monitoring. 
(The  Court  did  not  require  EPA  to 
remove  the  exemption  for  design 
requirements.) 

Accordingly,  the  Agency,  as  part  of 
the  October  1. 1993  final  rule  delaying 
the  effective  date  of  the  MSWLF  criteria 
(53  FR  51536.  October  1.1993). 
rescinded  the  small  landfill  ground- 
water monitoring  exemption.  At  the 
same  time,  however,  to  assure  that 
ovmers  and  operators  of  such  small 
MSWLFs  had  adequate  time  to  decide 
whether  to  continue  to  operate  under 
the  Court's  ruling,  and  to  prepare 
financially  for  the  added  costs  if  they 
decided  to  continue  to  operate,  EPA 
delayed  the  effective  date  of  the  MSWLF 
criteria  for  these  facilities  for  two  years. 

This  additional  two  years  provides 
the  time  for  EPA  to  determine  if  there 
were  practical  and  affordable  alternative 
monitoring  systems/approaches  which 
were  adequate  to  detect  contamination. 
The  U.S.  Court  of  Appeals,  in  its 
decision,  did  not  preclude  the 
possibility  that  EPA  could  establish 
separate  ground-water  monitoring 
standards  for  these  small,  dry/remote 
landfills  that  take  into  account  size, 
location,  and  climate,  as  long  as  these 
separate  requirements  ensured  that  an 
owner/operator  could  detect  ground- 
water contamination.  The  Agency, 
therefore,  solicited  comments  on 
alternative  ground-water  monitoring 
requirements  in  the  publication  of  the 
proposed  rule  to  extend  the  effective 
date  of  the  MSWLF  criteria  (56  FR 
40568.  July  28,  1993).  Today's 
announcement  of  public  meetings 
provides  interested  parties  with  an 
additional  opportunity  to  provide  the 
Agency  with  information  regarding 
alternative  ground-water  monitoring 
requirements. 

B.  Meeting  Format,  Dates,  and 
Locations 

The  Agency  is  inviting  interested 
parties  to  provide  factual  information  to 
assist  the  Agency  in  better 
understanding  alternatives  to  ground- 
water monitoring.  Interested  parties 
(including  representatives  from  State 
and  local  governments;  landfill  owners 
and  operators;  consultants,  geologists, 
engineers,  and  others  involved  in  waste 
management;  and  environmental  and 
other  public  interest  organizations)  may 
attend  the  meetings,  present  a 
statement,  and/or  submit  written 
information  to  the  Agency.  Speakers 
should  register  at  least  one  week  in 
advance  of  the  meeting  at  which  they 
wish  to  speak.  Speakers  should  limit 
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their  oral  statement  to  approximately 
five  minutes.  In  addition,  speakers  may 
be  asked  to  respond  to  questions  from 
the  EPA  panel.  Interested  parties  may 
submit  written  comments  at  the  meeting 
without  speaking,  or  directly  to  the 
public  docket  without  attending  the 
meeting  (see  information  above).  All 
written  statements  should  be  submitted 
in  an  original  and  two  copies.  Meeting 
attendees  who  do  not  wish  to  speak  do 
not  need  to  register  in  advance. 

Each  meeting  will  begin  at  8:30  a.m. 
and  will  continue  until  5  p.m..  (except 
for  the  Salt  Lake  City  meeting  which 
will  begin  at  9  a.m.).  with  a  break  for 
lunch  from  12  noon  to  1  p.m.  EPA  will 
give  its  introductory  remarks  at  the 
beginning  of  each  meeting.  Depending 
on  the  number  of  speakers,  the  meetings 
may  adjourn  earlier  than  5  p.m.  if  all 
attendees  who  have  registered  to  make 
a  statement  have  completed  their 
presentations  earlier  than  5  p.m. 
Speakers  generally  will  be  scheduled  in 
the  order  of  registration.  Speakers  may 
be  asked  to  limit  their  statement  to  less 
than  five  minutes,  depending  on  the 
number  of  speakers.  If  there  is  sufficient 
time  available  after  all  pre-registered 
speakers  have  been  scheduled, 
additional  speakers  who  register  at  the 
meeting  site  will  be  able  to  present  a 
statement. 

The  schedule  for  the  public  meetings 
is  listed  below.  Please  note  that  meeting 
space  is  limited  to  a  first-come,  first- 
serve  basis. 

June  8,  1994— Salt  Lake  City.  Utah:  The 
Chapman  Library.  577  South  900 
West.  Meeting  Room  1. 
June  10. 1994 — Anchorage.  Alaska: 
Federal  Building.  222  West  7th 
Avenue.  Rooms  137  and  139. 
June  14, 1994 — Midland.  Texas:  The 
Permian  Basin  Regional  Planning 
Commission  Conference  Room.  2910 
LaForce  Boulevard.  Midland 
International  Airport. 
June  28. 1994— Washington.  DC:  The 
U.S.  EPA  Auditorium.  Waterside 
Mall.  401  "M"  Street.  Southwest. 

C.  Issues  Associated  with  Alternatives 
to  Ground-Water  Monitoring 

Although  EPA  would  like  to  learn  of 
any  issues  that  the  Agency  should 
address  for  future  actions  on 
alternatives  to  ground-water  monitoring 
for  MSWLFs.  the  Agency  encourages 
interested  parties  to  focus  their 
comments  and  provide  factual 
information  regarding  the  following: 

•  What  would  it  cost  these  small,  dr>7 
remote  communities  to  comply  with  the 
full  set  of  ground-water  monitoring 
requirements  as  specified  in  40  CFR  part 
258.  Subpart  E? 


•  The  Agency  is  investigating  the 
potential  for  using  alternatives  to 
conventional  ground-water  monitoring 
well  systems  that  may  be  capable  of 
detecting  ground-water  contamination, 
taking  into  account  such  factors  as 
landfill  size  and  location;  leachate 
quantity  and  quality;  and  local  climate 
hydrology,  geology,  and  hydrogeology. 
Examples  of  such  alternatives  include: 
monitoring  of  the  unsaturated  (vadose) 
zone;  surface  geophysical  techniques 
such  as  electrical  resistivity  and  ground 
penetrating  radar,  and  the  sampling  of 
soeps.  springs,  and  nearby  drinking 
water  or  agricultural  supply  wells.  The 
Agency  solicits  ideas  regarding  potential 
alternatives  and  their  costs  and 
limitations,  particularly  with  respect  to 
implementation  by  small  landfill 
owners  and  operators. 

•  Should  no  alternative  ground-water 
monitoring  techniques  be  appropriate 
for  a  small  dry/remote  landfill,  and 
ground-water  monitoring  wells  are 
required,  in  what  ways  can  the  Agency 
modify  the  ground-water  monitoring 
regulations  (e.g..  monitoring  parameters, 
schedules)  to  provide  greater 
implementation  flexibility? 

•  The  "no-migration"  demonstration 
currently  available  under  40  CFR 
258.50(b)  allows  an  approved  State  to 
suspend  ground-water  monitoring  at  a 
landfill  if  the  owner/operator  can 
demonstrate  that  there  will  be  no 
potential  for  migration  from  the  landfill 
to  the  uppermost  aquifer  during  the 
active  life  and  post-closure  care  of  the 
landfill.  The  Agency  seeks  comment  on 
whether  owners/operators  of  these  small 
landfills  can  collect  the  information 
needed  in  order  to  make  this 
demonstration  at  their  particular 

landfill. 

•  The  Agency  is  considering 
preparation  of  additional  guidance  that 
would  assist  owmers  and  operators  of 
small  dry/remote  landfills  in  making  no- 
migration  demonstrations.  The  Agency 
solicits  ideas  for  this  guidance. 

Dated:  April  15.  1994. 
Elizalieth  A.  Cotswortfa. 
Acting  Director.  Office  of  Solid  Waste. 
IFR  Doc.  9+-11083  Filed  S-6-94.  8:45  am) 

BILLING  CODE 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2008] 

Petitions  for  Reconsideration  of 
Actions  in  RuiemaUng  Proceedings 

May  4. 1994. 

Petitions  for  reconsiderations  and 
clarifications  have  been  filed  in  the 


Commission  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copying  in 
room  239. 1919  M  Street,  NW. 
Washignton,  DC  or  may  be  purchased 
from  the  Commission's  copy  contrador 
ITS.  Inc.  (202)  857-3800.  Opposition  to 
these  petitions  must  be  filed  May  24. 
1994.  See  §  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 
Subject:  Implementation  of  the  Cable 

Television  Consumer  Protection 

and  Competition  Act  of  1992  (MM 

Docket  No.  92-265) 
Number  of  Petitions  Filed:  1. 
Subject:  Review  of  the  Pioneer's 

Preference  Rules  (ET  Docket  No. 

93-266) 
Number  of  Petitions  Filed:  1 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[PR  Doc.  94-11002  Filed  5-6-94;  8;45  am) 

BILUNG  coot  triJ-OI-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

IFEMA-1025-OR] 

Illinois;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMWUVRY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Illinois  (FEMA- 
1025-DR),  dated  April  26, 1994.  and 
related  determinations. 
EFFECTIVE  DATE:  April  26.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 

hereby  given  that,  in  a  letter  dated  April 
26. 1994.  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Illinois,  resulting 
from  severe  storms  and  flooding  on  April  9, 
1994  and  continuing,  is  of  sufficient  severity 
end  magnitude  to  warrant  a  malor  disaster 
declaration  under  the  itobert  T.  Suffbrd 
Disaster  Relief  and  Emergency  Assistance  Act 
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("the  Stafford  Act").  1,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Illinois. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas.  Public 
Assistance  may  be  added  at  a  later  date,  if 
requested  and  warranted.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  121-J8. 1 
hertby  appoint  Ron  Sherman  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Illinois  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Ci$s,  Champaign,  DuWitt.  Douglas, 
Iroqbois.  Menard.  Sangamon  and  Vermilion 
Counties  for  Individual  Assistance. 
(Cafbjog  of  Federal  Domestic  Assistance  No. 
83.916.  Disaster  Assistance.) 
Jamjes  L.  Witt, 
Director 
[FRDoc.  94-11 109  Filed  5-&-94;8;45  ami 

B<LUNG  CODE  671S-02-M 


[FEMA-1023-DR] 

Missouri;  Amendment  to  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEM.'\). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Missouri  (FEMA-1023-DR),  dated  April 
21,  1994,  and  related  determinations. 
EFFECTIVE  DATE:  May  3,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  May  5, 
1994. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Richard  W.  Krimm, 

Associate  Director,  Response  and  Recovery 
Directorate. 

|FR  Doc.  94-11112  Filed  5-6-94;  8:45  am] 

BILUNG  CODE  6718-02-M 


[FEMA-1023-OR] 

Missouri;  Amendment  to  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Missouri,  (FEMA-1023-DR),  dated 
April  21.  1994,  and  related 
determinations. 

EFFECTIVE  DATE:  May  3,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Missouri  dated  April  21,  1994,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  April 
21, 1994: 

Cole  and  Pemiscot  Counties  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
Richard  W.  Krimm, 

Associate  Director,  Pcsponse  and  Recovery 
Directorate. 

[FR  Doc.  94-1  nil  Filed  5-6-94;  6  45  am] 

BILLING  CODE  671&-02-M 


[FEMA-1015-OR] 

Pennsylvania;  Amendment  to  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Pennsylvania. 
(FEMA-1015-DR).  dated  March  10. 
1994,  and  related  determinations. 
EFFECTIVE  DATE:  May  2.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 


SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Pennsylvania  dated 
March  10, 1994,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  March  10.  1994: 

Armstrong,  Monroe,  Montour  ar.d 
Susquehanna  Counties  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No 
83  516,  Disaster  Assistance) 
Richard  W.  Krimm, 

Associate  Director.  Response  and  Recovery- 
Directorate. 

jFR  Doc.  94-11110  Filed  5-6-94;  845  am] 

BILUNG  COCE  S718-02-M 


FEDERAL  RESERVE  SYSTEM 

Heartland  Financial  USA,  Inc.; 

Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Boards 
approval  under  section  4(cMfi)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  "that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reser\  e  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wxiting  on  the 
question  whether  consum.mation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efHciency.  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
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commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  reg.Tj-ding  the  application 
must  be  received  at  the  Restrrve  Bank 
indicated  or  the  cf.nces  of  the  Board  of 
Governors  not  later  than  June  2, 1994. 

A.  Federal  Resen-e  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Heartland  Financial  USA.  Inc., 
Dubuque.  luwa;  to  acquire  Ktokuk 
Bancshares,  Inc.,  Keokuk.  Iowa,  and  its 
wholly  owned  subsidiary  First 
Community  Bank,  a  Federal  Savings 
Bank,  Keokuk,  Iowa,  and  its  wholly 
owTied  subsidiar>-  KFS  Services.  Inc., 
Keokuk.  Iowa,  and  thereby  engage  in  the 
nonbanlJng  activity  of  acting  as 
principal,  agent  or  broker  for  credit 
related  insurance  pursuant  to 
§  225.25{b)(8)(i)  of  the  Board's 
Regulation  Y. 

Board  of  Goveraors  of  the  Federal  Reserve 
System.  May  3. 1994. 
JennifiBT  |.  Jofansoo. 
Associate  Secretary  of  the  Board. 
|FR  Doc.  94-11060  Filed  5-6-94;  8  45  ami 

BIIXINQ  CODE  S21»«1-F 


Old  Nation^  Bancorp;  Notice  of 
Application  to  Engage  de  novo  In 
Permisstble  Nonbanklng  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board  s  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(e)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a)J  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  rela»»xi  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  oJherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  appiicatiou  is  available  for 
immediate  insptjction  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  ac^^epied  for 
processi.^g,  it  will  also  'oe  available  for 
inspection  at  the  offices  af  the  Board  of 
Governors.  Interestinl  p^rscas  may 
express  tholr  views  in  wri'jr.g  on  the 
question  whether  con6ur;ini.<?iion  of  the 
proposal  can  "reascnabiy  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  inc.Tased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  .issources. 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 


hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing. 
Identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  31, 1994. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Old  National  Bancorp,  Evansville. 
Indiana;  to  engage  de  novo  through  its 
subsidiary  The  ONB  Trust  Company, 
N.A.,  Evansville,  Indiana  in  activities 
solely  of  a  fiduciar>',  agency  and/or 
custodial  nature  as  permitted  under 
§  225.25(b)(3)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Iteserve 
System.  May  3, 1994. 
Jennifier  f .  Johnson. 
Associate  Secretary  of  the  Board. 
IFR  Doc  94-11061  Filed  5-«-94;  8:45  ami 
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Security  Capital  Bancorp,  et  a!.; 
Formations  of;  Acquisitions  t>y;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  availabie  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  a'.^o  be  avai'abiH  for 
inspection  at  the  ofn»:es  of  the  Bco.^  of 
Governors.  Interested  por«)ns  may 
express  their  views  in  waiting  to  the 
Reserve  Bank  or  to  the  ofiicss  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  woi^ld  rot  suffice 
in  lieu  of  a  hearing,  idtnlifying 
specifically  any  questions  cf  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  bo  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 


must  be  received  not  later  than  June  2, 
1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.^  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1 .  Security  Capital  Bancorp, 
Salisbury,  North  Carolina;  to  acquire 
100  percent  of  the  voting  shares  of  First 
Federal  Savings  and  Loan  Association  of 
Charlotte,  Charlotte,  North  Carolina,  and 
First  Charlotte  Interim  Bank,  Charlotte, 
North  Carolina. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Summit  Bancshares,  Ltd.,  Olney. 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  National  Bank 
in  Olney,  Olney,  Illinois. 

Board  of  Govemore  of  the  Federal  Reserve 
System,  May  3, 1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  94-11062  Filed  5-6-94;  8:45  am) 

BIUJNO  CODE  UlO-OI-r 


Waterhouse  Investor  Services,  Inc.,  et 
al.;  Formations  of;  Acquisitions  by; 
and  Mergers  of  Bank  Holding 
Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
94-5691)  published  on  page  11608  of  the 
issue  for  Friday,  March  11, 1994. 

Under  the  Federal  Reserve  Bank  of 
New  York  heading,  the  entry  for 
Waterhouse  Investor  Services,  Inc.,  is 
revised  to  read  as  follows: 

1.  Waterhouse  Investor  Services,  Inc., 
New  York,  New  York,  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Waterhouse  National  Bank,  White 
Plains,  New  York,  a  de  novo  bank. 

In  connection  with  this  application, 
Applicant  has  also  applied  to  acquire 
Waterhouse  Securities,  Inc.,  and 
Washington  Discoimt  Brokerage  Corp., 
both  of  New  York,  and  thereby  engage 
in  providing  securities  brokerage 
services  restricted  to  buying  and  selling 
securities  solely  as  agent  for  the  account 
of  customers  pursuant  to  § 
225.25(b)(15)(i)  of  the  Board's 
Regulation  Y. 

Comments  on  this  application  must 
be  received  by  May  23, 1994. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  3. 1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  94-11063  Filed  5-6-94;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

[Dkt.  C-0492] 

Archer  Daniels  Midland  Company; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Or.J«r. 


summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  ai\d  prictices  and  unfair 
methods  of  coirpetition,  this  consent 
order  prohibits,  among  other  things,  an 
Illinois-based  firm  from  making  any 
claims,  unless  substantiated  by 
competent  and  reliable  scientific 
evidence,  that  any  of  its  products  or 
plastic  product  additives  is  degradable. 
biodegradable,  or  photodegradable 
when  disposed  of  in  sanitary  landfills, 
or  that  such  products  or  additives  offer 
cmy  environmental  beneHt  compared  to 
other  products  when  disposed  of  as 
trash  buried  in  a  sanitary  landfill  or 
incinerated. 

DATES:  Complaint  and  Order  issued 
April  12. 1994.1 

FOR  FURTHER  tHFORMATJOH  CONTACT: 

Michael  Dersbowitz.  FTC/S-4002. 
Washington.  DC  20580.  (202)  326-3158. 

SUPPlfMENTARV  MFORINATION:  On 
Thursday,  January  21, 1993,  there  was 
published  in  the  Federal  Register,  58  FR 
5394,  a  proposed  consent  agreement 
with  analysis  In  the  K{atter  of  Archer 
Daniels  Midland  Company,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  iss',;{m<>;  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  fofth  in  the  proposed 
consent  agreement,  m  disposition  of  this 
proceeding. 

(Sec.  6.  38  Sti.r  721;  15  Lf.S  C  46.  Interprets 

or  applies  sec.  5.  38  Stst.  "19,  as  amended; 

15  use.  45) 

Dootld  S.  Qsntk. 

SeCfvtary. 

|FR  Doc.  94-1 1 106  Filed  ^-6-94;  8:45  ami 
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[Dkt  9189] 

Detroit  Auto  Dealers  Association,  Inc., 
et  al.;  Proposed  Consent  Agreement 
Witti  Analysis  to  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 


'  Copies  of  the  CompL;nt,  and  lh«  Decision  and 
Order  are  available  from  theConunission's  Public 
Reference  Branch.  H-130. 6;h  Street  h  Penns>'lvania 
Avenue.  MW.,  Washington.  DC  20580. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  the  association  of 
motor  vehicle  dealers  and  a  former 
officer,  James  Daniel  Hayes,  from 
entering  into,  continuing  or  carrying  out 
any  agreement  to  establish,  fix  or 
maintain  any  hours  of  operation  of  any 
dealer  in  the  Detroit  area.  In  addition, 
the  consent  agreement  would  require 
the  respondent  association  to  amend  its 
bylaws  to  comply  with  the  provisions  of 
the  order,  and  to  place  advertisements, 
in  the  city's  two  daily  newspapers, 
stating  tliat  certain  area  dealers  are 
required  by  the  Commission  order  to 
maintain  extended  hours  (at  least  62 
hours  a  week)  for  a  one-year  period. 
DATES:  Comments  must  be  received  on 
or  before  July  8, 1994. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159. 6th  St.  and  Pa.  Ave..  NW., 
Washington,  DC  20580. 

FOR  FURTHER  IMFORMATIOH  CONTACT: 

Ernest  Negata.  FTQH-394,  Washington. 
DC  20580.  (202)  326-2714. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
46  and  §  3.25(0  of  the  Commission's 
Rules  of  Practice  (16  CFR  3.25(f)).  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  the  accepted,  su^jject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  rvcord  for  a  period 
of  sixty  (60)  days.  PubUc  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  §4.9fb)('S/l!i)of  the 
Commission's  Rules  of  Practice  (16  CFR 
4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of:  Detroit  Auto  Dealers 
Association.  Inc.,  a  corpK>ration,  et  al. 

The  agreement  herein,  by  and 
between  Detroit  Auto  Dealers 
Association.  Inc.  ("DADA")  and  James 
Daniel  Hayes,  individually,  hereafter 


sometimes  referred  to  as  respondents, 
and  their  attorneys,  and  counsel  for  the 
Federal  Trade  Commission,  is  enterw) 
into  in  accordance  with  the 
Commission's  rule  governing  consent 
order  procedures.  In  accordance 
therewith  the  parties  hereby  agree  that: 

1.  Respondent  DADA  is  an 
incorporated  trade  association  for  motor 
vehicle  dealers  with  its  principal  place 
of  business  located  at  1800  W.  Big 
Beaver  Rd.,  Troy,  MI  48084. 

2.  Respondent  James  Daniel  Hayes 
was.  at  relevant  limes,  an  officer  of 
DADA,  and  as  such  formulated,  directed 
and  controlled  the  acts  and  practices  of 
DADA.  James  Daniel  Hayes'  mailing 
address  is  2845  Palmersfon  Rd.,  Troy. 
MI  48084. 

3.  Respondents  have  been  served  with 
a  copy  of  the  complaint  issued  by  the 
Federal  Trade  Commission  charging 
them  and  others  with  violation  of 
section  5  of  the  Federal  Trade 
Commission  Act.  and  have  filed 
answers  to  said  complaint  denying  said 
charges. 

4.  Respondents  admit  all  the 
jurisdictional  facts  relating  to  Count  I 
set  forth  in  the  Commission's  complaint 
in  this  proceeding. 

5.  Respondents  waive  the  following 
with  respect  to  Count !  of  the  complaint: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the  Commission's 
decision  contain  a  statement  of  findings  of 
fact  and  conclusions  of  taw: 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the  validity 
of  the  Order  entered  pursuant  to  this 
agreement:  and 

(d)  Any  claim  under  the  Equal  Access  to 
Justice  Act. 

6.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  tl-.is 
agreement  is  accepted  by  the 
Commission  it  will  be  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days  and  information  in  respect  thereto 
publicly  released.  The  Commission 
thereafter  may  either  withdraw  its 
acceptance  of  this  agreement  and  so 
notify  the  respondents  in  which  event  it 
will  take  such  action  as  it  may  consider  . 
appropriate,  or  issue  and  serve  its 
decision,  in  disposition  of  Count  I  cf  the 
complaint  issued  by  the  Commission  i". 
this  proceeding. 

7.  This  agreement  is  for  settleme.-^t 
purposes  only  and  relates  solely  to 
Count  I  of  the  Commission's  compUmt 
in  this  proceeding;  this  agreement  d<jes 
not  constitute  an  admission  by  the 
respondents  that  the  law  has  been 
violated  as  alleged  in  Count  I  of  the 
complaint  issued  by  the  Commission. 
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8.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  3.25(0  of  the 
Commission's  Rules,  the  Commission 
may  without  further  notice  to  the 
respondents  (1)  issue  its  decision 
containing  the  following  Order  to  cease 
and  desist  in  disposition  of  Count  I  of 
the  complaint  issued  by  the 
Commission  in  this  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  Order  to 
cease  and  desist  shall  have  the  same 
force  and  e.'^fect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  withi'i  the  same  time 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  service. 
Delivery  by  the  US  Postal  Service  of 
the  decision  containing  the  agreed-to 
Order  to  respondents'  addresses  as 
stated  in  this  agreement  shall  constitute 
service.  Respondents  waive  any  right 
they  might  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  Order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  Ordei  or  in  tlie 
agreement  may  be  used  to  vary  or  to 
contradict  tlie  terms  of  the  Order. 

9.  Respondents  have  read  the 
complaint  and  the  Order  contemplated 
hereby.  They  understand  that  once  the 
Order  has  been  issued,  they  may  be 
required  to  fde  one  or  more  compliance 
reports  showing  they  have  fully 
complied  with  the  Order.  Respondents 
further  understand  that  they  may  be 
liable  for  civil  penalties  in  the  amount 
provided  by  law  for  each  violation  of 
the  Order  after  it  becomes  final. 

It  is  ordered,  that  for  the  purposes  of 
this  order,  the  following  definitions 
shall  apply: 

1.  Person  means  any  natural  person, 
corporation,  partnership,  association, 
joint  venture,  trust,  or  other 
organization  or  entity,  but  not 
governmental  entities. 

2.  Dealer  means  any  person  who 
-receives  on  consignment  or  purchases 

motor  vehicles  for  sale  or  lease  to  ihe 
public,  and  any  director,  officer, 
employee,  representative  or  agent  cf  any 
such  person. 

3.  Dealer  association  means  any  trade, 
civic,  service,  or  social  association 
whose  membership  is  composed 
primarily  of  dealers. 

4.  Detroit  area  means  the  Detroit, 
Michigan  metropolitan  area,  comprising 
Macomb  County,  Wayne  County  and 
Oakland  County  in  the  State  of 
Michigan. 


5.  Hours  of  operation  means  the  times 
during  which  a  dealer  is  open  for 
business  to  sell  or  lease  motor  vehicles. 

6.  Weekday  hours  means  the  hours  of 
9  a.m.  to  6  p.m.  Monday  through  Friday. 

7.  Non-weekday  hours  means  hours 
other  than  9  a.m.  to  6  p.m.  Monday 
through  Friday. 

8.  Respondent  means  any  dealership, 
individual,  or  association  respondent. 

/ 

It  is  further  ordered,  that  DADA  and 
James  Daniel  Hayes  shall  cease  and 
desist  from,  directly  or  indirectly  or 
through  any  corporate  or  other  device, 
entering  into,  continuing,  or  carrying 
out  any  agreement,  contract, 
combination,  or  conspiracy,  in  or 
affecting  commerce  (as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act),  with  any  other 
respondent  or  other  dealer  or  dealer 
association  in  the  Detroit  area  to 
establish,  fix,  maintain,  adopt,  or  adhere 
to  any  hours  of  operation. 

// 

It  is  further  ordered,  that  DADA  and 
James  Daniel  Hayes  shall  cease  and 
desist  from,  directly  or  indirectly  or 
through  any  corporate  or  other  device, 
performing  any  of  the  following  acts  or 
practices  or  encouraging,  inducing,  or 
requiring  any  person  to  perform  any  of 
the  following  acts  or  practices,  or 
entering  into,  continuing,  or  carrying 
out  any  agreement,  contract, 
combination,  or  conspiracy  with  any 
other  person  in  the  Detroit  area  to  do  or 
perform  any  of  the  following  acts  or 
practices: 

A.  Exchanging  information  or 
communicating  with  any  other 
respondent  or  other  dealer  or  dealer 
association  in  the  Detroit  area 
concerning  hours  of  operation,  except  to 
tl:o  extent  necessary  (i)  to  comply  with 
any  order  of  the  Federal  Trade 
Commission,  (ii)  after  two  (2)  years  from 
the  date  this  order  becomes  final,  to 
incorporate  individual  dealers'  hours  of 
operation  in  lawful  joint 
advertisements,  and  (iii)  in  connection 
with  special  sales  events  or  promotions 
sponsored  or  coordinated  by  DADA, 
including  but  not  limited  to  the  North 
American  Inlt-rnational  Auto  Show;  or 

D.  Requesting,  recommending, 
coercing,  influencing,  inducing, 
encouraging,  or  persuading,  or 
attempting  to  request,  recommend, 
coerce,  influence,  induce,  encourage,  or 
persuade,  any  other  respondent  or  other 
dealer  or  dealer  association  in  the 
Detroit  cirea  to  maintain,  adopt  or  adhere 
to  any  hours  of  operation. 


m 

It  is  further  ordered,  that  respondent 
DADA  shall: 

A.  Beginning  thirty  (30)  days  after  this 
order  becomes  final,  and  for  a  period  of 
not  less  than  four  (4)  weeks  thereafter, 
place  and  cause  to  be  dissem.inated  each 
week  at  least  four  (4)  advertisements, 
including  one  in  the  Thursday  editions 
of  the  Detroit  News  and  the  Detroit  Free 
Press,  one  in  the  Saturday  edition  of  the 
combined  Detroit  News  and  Free  Press, 
and  one  in  any  other  edition  of  the 
Detroit  News,  the  Detroit  Free  Press,  or 
the  combined  Detroit  News  and  Free 
Press.  Each  advertisement  shall:  (1)  List 
all  dealership  respondents  which  within 
ten  (10)  days  prior  to  the  placement  of 
the  advertisement  are  subject  to  a  fir.al 
Commission  order  to  maintain 
minimum  weekly  hours  of  operation.  (2) 
list  all  non-respondent  dealerships  in 
the  Detroit  area  that  are  owned  or 
operated  by  an  individual  respondent 
who  within  ten  (10)  days  prior  to  the 
placement  of  the  advertisement  is 
subject  to  a  final  Commission  order  to 
maintain  minimum  weekly  hours  of 
operation,  and  (3)  disclose  that  all  such 
orders  have  a  minimum  hours 
requirement  of  62  hours  per  week,  or  58 
hours  per  week  where  applicable.  For 
the  purpose  of  complying  with  Part 
III.A.(2),  above,  DADA  shall  use  its  best 
efforts  to  identify  all  non-respondent 
dealerships  in  the  Detroit  area  that  are 
owned  or  operated  by  an  individual 
respondent.  The  advertisements  shall  be 
devoted  exclusively  to  the  content  set 
forth  in  paragraph  B.  hereto.  The 
advertisements  shall  be  clear  and 
prominent  containing  a  banner  headline 
in  24  point  or  larger  bold  type  so  that 

it  can  be  readily  noticed,  with  the 
principal  portion  cf  the  text  in  12  point 
or  larger  typ'.-,  and  the  list  of  respondent 
and  non-respondont  dealerships  in  9 
point  or  larger  type.  The  advertisement 
shall  be  a  minimum  cf  one-eighth  ('/») 
of  a  page  and  siial!  be  placed  in  the 
same  location  at  which  advertisements 
for  the  sale  of  new  automobiles 
ordinarily  appear;  and 

B.  Th-?  adver1i^•:Km.ents  referred  to  in 
paragraph  A.  of  this  section  shall  state 
as  fellows: 

Auto  Dfai'.'rs  Open  For  Extended  Hours 

Prior  to  Itiste  of  OrdciJ  ir.ost  Dt'troit  area 
aufoTnobilf;  dealers  have  not  been  open  for 
business  on  Saturday  or  on  Tuesday, 
Wednesday,  or  Friday  evening.  As  a  result  of 
a  consent  order  of  the  Federal  Trade 
Commission,  the  following  Detroit  area 
aulumobile  dealers  must  offer  expanded 
shopping  hours  of  a  minimum  of  62  hours 
per  week  for  one  year  and  are  free  to  choose 
their  own  hours  thereafter. 


Federal  Register  /  Vol.  59.  No.  88  /  Monday.  May  9.  1994  /  Notices 


23863 


(list  (jlealcrshipsl* 


IV 


It  s  further  ordered,  that  DADA  shall, 
for  a  Deriod  of  five  (5)  years  from  the 
date  this  order  becomes  final,  cause  to 
be  made  minutes  of  all  business 
meetings  of  its  membership,  its  board  of 
directors,  and  its  committees.  Such 
minutes  shall:  (i)  Identify  all  persons 
attending  such  meeting,  (ii)  include  a 
certification,  signed  by  the  presiding 
officer  and  the  secretary  under  ptfnalty 
of  perjury,  that  states  whether  hours  of 
operation  were  discussed  at  the 
meeting,  and  (iii)  summarize  what  was 
discussed  at  the  meeting.  If  hours  of 
operation  were  discussed  at  any 
business  meeting  subject  to  this  order, 
then  the  minutes  of  such  meeting  shall 
identify  the  participants  in  the 
discussion  of  hours  of  operation  and 
state  in  detail  the  substance  of  the 
discussion(s).  DADA  shall  retain  such 
minutes  (including,  but  not  limited  to. 
the  required  certifications)  for  a  period 
of  five  (5)  years  from  the  date  the 
minutes  were  created.  Such  minutes 
shall  be  provided  to  the  Commission 
upon  request. 

V 

It  is  further  ordered,  that  DADA  shall: 

A.  Within  sixty  (60)  days  from  the 
dale  this  order  becomes  final,  amend  its 
bylaws,  rules  and  regulations  to 
eliminate  a,ny  provision  inconsistent 
with  any  provisions  of  this  order; 

B.  Within  sixty  (60)  days  from  the 
date  this  order  becomes  final,  amend  its 
bylaws,  rules  and  regulations  to 
incorporate: 

(DA  provision  that  prohibits  its 
members  from  discussing  at  any  formal 
or  informal  membership,  board  of 
directors,  or  committee  meeting  the 
hours  of  operation  of  any  dealer,  except 
to  the  extent  necessary  to  comply  with 
any  order  of  the  Federal  Trade 
Commission:  and 

(2)  A  provision  that  requires 
expulsion  from  membership  of  any 
member  who  violates  such  prohibition; 

(C)  Within  ten  (10)  days  after  the 
amendment  of  any  bylaws,  rules  or 
regulations  pursuant  to  this  order, 
furnish  a  copy  of  such  amended  bylaws, 
rules  or  regulations  to  all  members,  and 
within  ten  (10)  days  of  any  new  member 
joining  DADA.  furnish  to  such  new 
member  a  copy  of  the  bylaws,  rules  and 
regulations  of  DADA;  and 

D.  Within  sixty  (60)  days  after 
receiving  information  from  any  source 
concerning  a  potential  violation  of  any 


*  Deal«n  itoiad  with  aa  afterwk  miut  offer  • 
minimum  of  62  (bopplnf  houn  per  week  during 
Daylight  Saving*  Time  and  a  minimum  of  58  hours 
at  other  times. 


bylaw,  rule,  or  regulation  required  by 
part  V.B.  of  this  order,  investigate  the 
potential  violation,  record  the  findings 
of  the  investigation,  and  expel  for  a 
period  of  one  (1)  year  any  member  who 
is  found  to  have  violated  any  of  the 
bylaws,  rules  or  regulations  required  by 
part  VS.  of  this  order. 

VI 

It  is  further  ordered,  that  DADA  shall, 
for  a  period  of  five  (5)  years  from  the 
date  this  order  becomes  final,  provide  to 
the  Commission  the  name  and  address 
of  any  member  expelled  pursuant  to  the 
requirements  of  part  V.D.  of  this  order 
within  ten  (10)  days  after  such . 
expulsion. 

17/ 

It  is  further  ordered,  that  within  ten 
(10)  days  after  the  date  this  order 
becomes  final  DADA  shall  provide  a 
copy  of  the  order  to  each  of  its  officers, 
directors,  members  and  employees.  For 
a  period  of  five  (5)  years  from  the  date 
this  order  becomes  final.  DADA  shall 
provide  a  copy  to  each  new  member  and 
new  employee,  within  ten  (10)  days 
after  the  date  the  employee  is  hired  or 
the  new  member  joins  DADA. 

VIII 

It  is  further  ordered,  that  DADA  and 
James  Daniel  Hayes  shall,  within  ninety 
(90)  days  after  this  order  becomes  final 
and  annually  thereafter  for  a  period  of 
five  (5)  years,  file  with  the  Commission 
a  verified  written  report  setting  forth  in 
detail  the  manner  and  form  in  which 
they  have  complied  with  this  order.  The 
requirements  of  parts  VIII  and  IX  shall 
not  apply  to  James  Daniel  Hayes; 
provided,  however,  that  James  Daniel 
Hayes  shall,  within  ninety  (90)  days 
after  this  order  becomes  final,  file  with 
the  Commission  a  verified  written 
report  stating  that  he  is  no  longer 
employed  by  DADA  or  any  other  dealer 
association  in  the  Detroit  area  and  does 
not  ov\Ti  or  operate  a  dealership  in  the 
Detroit  area;  provided,  further,  that  if 
circumstances  change  whereby  James 
Daniel  Hayes  shall  become  employed  by 
DADA  or  any  other  dealer  association  in 
the  Detroit  area,  or  shall  own  or  operate 
a  dealership  in  the  Detroit  area,  then  he 
shall  notify  the  Commission  at  the 
earliest  practicable  date  of  such  a 
change  and  shall  begin  complying  with 
the  requirements  of  parts  Vlh  and  IX  of 
this  order. 

IX 

It  is  further  ordered,  that  for  a  period 
of  five  (5)  years  from  the  date  this  order 
becomes  final.  DADA  shall  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  cfattage  in 


corporate  status  (such  as  dissolution, 
assignment,  or  sale)  that  results  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries,  or  any  other  change  in 
DADA  which  may  affect  compliance 
obligations  arising  out  of  the  order. 
James  Daniel  Hayes  shall,  for  five  (5) 
years  from  the  date  the  order  becomes 
final,  promptly  notify  the  Commission 
of  the  discontmuance  of  his  present 
business  or  employment  and  of  any  new 
affiliation  or  employment  with  any 
dealer  or  dealer  association.  Such  notice 
shall  include  his  new  business  address 
and  a  statement  of  the  nature  of  the 
business  or  employment  in  which  he  is 
newly  engaged,  as  well  as  a  description 
of  his  duties  and  responsibilities  in 
connection  with  the  new  business  or 
employment. 

DADA  of  1800  W.  Big  Beaver  Rd.. 
Troy.  Michigan  48084  and  James  Daniel 
Hayes  of  2845  Pabnerston  Rd..  Troy.  MI 
48084  hereby  agree  to  the  terms  and 
conditions  of  the  Consent  Agreement 
containing  an  order  to  cease  and  desist 
from  engaging  in  the  acts  and  practices 
identified  in  Count  I  of  the  complaint  in 
In  the  Matter  of  Detroit  Auto  Dealers 
Association.  Inc.  a  corporation,  et  al.. 
Docket  No.  9189. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Conunent 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  Detroit  Automobile  Dealers 
Association.  Inc.  ("DADA")  and  James 
Daniel  Hayes,  a  former  officer  of  the 
association. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  60  days 
for  reception  of  comments  by  interested 
parties.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  60  days,  the  Commission 
will  again  review  the  agreement  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  ht)m  the 
agreement  or  make  final  the  agreement's 
proposed  order. 

On  December  20,  1984.  the 
Commission  issued  an  administrative 
complaint  alleging  that  DADA.  James 
Daniel  Hayes  and  certain  automobile 
dealers  and  dealer  associations  agreed 
among  themselves  and  with  others  to 
limit  competition  in  the  sale  of  new 
motor  vehicles  in  the  Detroit.  Michigan 
area  in  violation  of  section  5  of  the 
Federal  Trade  Commission  Act.  by 
adopting  and  adhering  to  a  schedule 
limiting  hours  of  operation  for  the  sale 
or  lease  of  motor  vehicles  in  the  Detroit 
area.  The  alleged  agreement  limited 
weekday  evening  hours  to  Mondays  and 
Thursdays  and  eliminated  Saturday 
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hours  altogether,  except  for  occasional 
special  sales. 

On  July  14, 1987,  the  Administrative 
Law  Judge  ("ALJ")  issued  an  Initial 
Decision  dismissing  the  complaint.  The 
ALJ  found  that  the  dealers  and  the  other 
respondents  had  acted  in  response  to 
employee  demands  for  shorter  hours 
and,  therefore,  that  the  dealers' 
agreement  was  exempt  from  the 
antitrust  laws  by  reason  of  the 
nonstatutory  labor  exemption. 

Counsel  supporting  the  complaint 
appealed  the  Initial  Decision  to  the 
Commission.  On  February  22, 1989,  the 
Commission  issued  a  decision  reversing 
the  ALJ.  The  Commission  held  that  the 
dealers  were  not  entitled  to  the 
nonstatutory  labor  exemption  because 
their  uniform  hours  restrictions  were 
not  the  result  of  any  collective 
bargaining  activity  with  employees;  on 
the  contrary,  the  dealers  had  agreed 
among  themselves  in  order  to  avoid 
collective  bargaining.  The  Commission's 
Final  Order,  among  other  provisions, 
prohibited  the  dealers  from  conspiring 
in  any  way  to  fix  hours  of  operation.  As 
a  corrective  measure  the  Final  Order 
also  required  the  dealers  to  remain  open 
a  minimum  of  64  hours  a  week  for  one 
year.  The  Commission  found  that  "a 
cease  and  desist  order  alone  would  be 
inadequate  to  remedy  the  respondents' 
violations  of  section  5."  Because  of  the 
history  of  violent  enforcement  of  the 
hours  restrictions,  the  Commission 
found  that  "|d)ealers  individually  will 
decide  to  remain  closed  for  fear  of 
reprisals  if  they  try  to  extend  hours. 
Only  if  many  dealers  are  open  at  the 
same  time,  making  enforcement  of  the 
restriction  difficult  or  impossible,  will 
the  fear  of  being  singled  out  for 
enforcement  be  overcome."  Detroit  Auto 
Dealers  Ass'n,  Inc..  Ill  F.T.C.  417,  506 
(1989).  The  Commission's  Final  Order 
also  required  DADA  to  print  newspaper 
advertisements  informing  the  Detroit- 
area  public  that  dealers  were  now 
required  to  maintain  expanded  hours  for 
a  one  year  period  pursuant  to  the 
Commission's  order. 

DADA,  James  Daniel  Hayes,  the 
respondent  dealers  and  other 
respondents  appealed  the  Commission's 
decision  to  the  United  States  Court  of 
Appeals  for  the  Sixth  Circuit.  On 
January  31, 1992,  the  Court  of  Appeals 
affirmed  the  Commission's  decision  in 
substantial  part  and  remanded  the  case 
to  the  Commission  for  the  "limited 
purpose"  of  reconsidering  certain 
issues. 

On  January  24, 1994,  the  Commission 
accepted,  and  on  February  10, 1994, 
published  for  public  comment,  an 
Agreement  Containing  a  Consent  Order 
to  Cease  and  Desist  in  order  to  resolve 


the  allegations  in  the  administrative 
complaint  as  to  146  respondents, 
consisting  of  dealerships,  owners  or 
managers  of  dealerships  and  dealer 
associations.  Detroit  Automobile  Dealers 
Ass'n,  Inc.,  Proposed  Consent 
Agreement  With  Analysis  to  Aid  Public 
Comment,  59  F.  R.  6263  (Feb.  10, 1994). 
DADA  and  James  Daniel  Hayes  were  not 
parties  to  that  agreement. 

DADA  and  James  Daniel  Hayes 
subsequently  entered  into  a  separate 
Agreement  Containing  a  Consent  Order 
to  Cease  and  Desist  to  resolve  the 
allegations  in  the  administrative 
complaint  against  them.  Under  part  I  of 
the  proposed  order,  DADA  and  James 
Daniel  Hayes  would  be  prohibited  from 
entering  into,  continuing  or  carrying  out 
any  agreement  to  establish,  fix  or 
maintain  any  hours  of  operation. 

Part  n.A  of  the  proposed  order  would 
prohibit  DADA  and  James  Daniel  Hayes 
from  exchanging  information  or 
communicating  with  any  dealer  or 
association  concerning  hours  of 
operation,  except  to  the  extent 
necessary:  (i)  To  comply  with  any  order 
of  the  Commission,  (ii)  after  two  (2) 
years  from  the  date  the  order  becomes 
final,  to  incorporate  individual  dealers' 
hours  of  operation  in  lawful  joint 
advertisements,  and  (iii)  in  connection 
with  special  sales  events  or  promotions 
sponsored  or  coordinated  by  DADA, 
such  as  the  North  American 
International  Auto  Show. 

Part  II.B  of  the  proposed  order  would 
prohibit  DADA  and  James  Daniel  Hayes 
from  requesting,  recommending, 
coercing,  influencing,  inducing, 
encouraging  or  persuading  any  dealer  or 
dealer  association  to  maintain,  adopt  or 
adhere  to  any  hours  of  operation. 

Under  part  III  of  the  proposed  order, 
DADA  would  be  required  to  place  four 
weekly  advertisements,  specified  in  part 
in.B  of  the  order,  in  the  Detroit  News 
and  Detroit  Free  Press  for  a  four-week 
period,  stating  that  certain  dealers  are 
required  by  Commission  order  to 
maintain  extended  hours  for  a  one-year 
period,  and  listing  the  dealers  subject  to 
such  a  requirement.  The  advertisements 
must  be  printed  in  a  "clear  and 
prominent  manner"  using  a  banner 
headline  in  24  point  or  larger  bold  type 
and  twelve  point  or  larger  type  for  the 
principal  portion  of  the  text  so  that  it 
can  be  readily  noticed. 

Under  part  IV  of  the  proposed  consent 
order,  DADA  would  be  required  to 
maintain  detailed  certified  minutes  of 
any  meeting  at  which  hours  of  operation 
are  discussed. 

Part  V  of  the  proposed  order  would 
require  DADA  to  amend  its  bylaws, 
rules  and  regulations  to: 


(i)  Eliminate  any  provision 
inconsistent  with  any  provision  of  the 
order; 

(ii)  Incorporate  a  provision  that 
prohibits  its  members  from  discussing 
hours  of  operation  at  any  meeting;  and 

(iii)  Expel  from  membership  any 
member  who  violates  such  prohibition. 

DADA  would  also  be  required  to 
furnish  a  copy  of  the  amended  bylaws, 
rules  and  regulations  to  every  member 
and  new  member,  and  within  60  days 
after  receiving  information  concerning  a 
potential  violation  of  any  bylaw,  rule  or 
regulation  required  by  the  order, 
conduct  an  investigation  and  expel  for 
one  year  any  person  who  is  found  to 
have  committed  a  violation.  Under  part 
VI  of  the  proposed  order,  DADA  would 
be  required  to  provide  to  the 
Commission  the  name  and  address  of 
each  member  expelled  pursuant  to 
paragraph  V. 

The  remainder  of  the  proposed  order 
contains  provisions  regarding 
compliance,  record-keeping  and 
distribution  of  the  order  to  various 
persons.  Part  VII  would  require  DADA 
to  give  a  copy  of  the  order  to  each 
employee  and  member,  and  to  each  new 
employee  and  member,  as  the  case  may 
be.  Part  VIII  would  require  DADA  and 
James  Daniel  Hayes  to  file  annual 
compliance  records  for  a  period  of  five 
years.  The  reporting  requirement  for 
James  Daniel  Hayes  would  be  waived, 
provided  that  he  submits  an  initial 
verified  report  stating  that  he  is  no 
longer  employed  by  DADA  or  any  other 
dealer  association  and  does  not  own  or 
operate  a  dealership  in  the  Detroit  area. 
The  reporting  requirement  would  be  re- 
activated if  he  again  becomes  employed 
by  DADA  or  another  dealer  association 
or  comes  into  ownership  or  operation  of 
a  dealership  in  the  Detroit  area.  Part  IX 
of  the  proposed  order  would  require 
DADA  and  James  Daniel  Hayes  to  report 
any  change  of  status  that  may  affect 
their  obligations  under  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  the  proposed  order  or 
to  modify  in  any  way  their  terms. 
Donald  S.  Clark, 
Secretary. 
|FR  Doc.  94-11107  Filed  5-6-94;  8:45  am] 
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Federal  Register  /  Vol.  59.  No.  88  /  Monday.  May  9.  1994  /  Notices 


23865 


actkjn:  Proposed  Consent  Agreement. 


summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Georgia 
manufacturer  and  distributor  of 
computer  communications  products 
from  making  certain  representations 
regarding  any  modem-related  product. 
unless  the  respondent  possesses  and 
relies  upon  competent  and  reliable 
subslantiating  evidence. 
DATES:  Comments  must  be  received  on 
or  before  July  8. 1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159.  6th  St.  and  Pa.  Ave.,  NW., 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Badger.  FTC/San  Francisco 
Regional  Office,  901  Market  St.,  Suite 
570,  San  Francisco.  CA.  94103.  (415) 
744-7920. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(fl  of  the  Federal  Trade 
Commission  Act,  38  Siat.  721, 15  U.S.C. 
46  and  §2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of:  Hnyes  Microcomputer 
Products,  Inc..  a  corporation. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Hayes 
Microcomputer  Products,  Inc..  a 
corporation  ("proposed  respondent  "), 
and  it  now  appearing  that  the  proposed 
respondent  is  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  use  of  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
Hayes  Microcomputer  Products.  Inc.,  by 
its  duly  authorized  officer,  and  its 
attorney,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  respondent  Hayes 
Microcomputer  Products.  Inc.,  is  a 
corporation  organized,  existing  and 


doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Georgia,  with  its 
office  and  principal  place  of  business 
located  at  5835  Peachtree  Comers  East, 
in  the  City  of  Norcross,  State  of  Georgia. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement. 

4.  This  agreement  shall  not  become 
port  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  si.xty  (60)  days  and 
information  in  respect  tliereto  publicly 
released.  The  Commission  thereafter 
m.ay  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondent,  in  which  event  it 
will  take  such  action  as  it  m.ay  consider 
appropriate,  or  issue  and  se.'^'e  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  proposed 
respondent  of  facts,  other  than 
jurisdictional  facts,  or  of  violations  of 
law  as  alleged  in  the  draft  of  complaint 
here  attached. 

6.  This  agreement  contemplates  that, 
if  if  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (a)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (b) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 


respondent's  address  as  stated  in  this 
agreement  shall  constitute  service.  The 
proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
m.ay  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  The  proposed  respondent  has  read 
the  proposed  complaint  and  order 
contemplated  hereby.  The  proposed 
respondent  understands  that  once  the 
order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  w  ith  the  order.  The  propcsed 
respondent  further  understands  that  it 
m.ay  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  tlie  order  after  it  becomes 
final. 

Order 

Definitions  ■ 

For  the  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

A.  The  term  Improved  Escape 
Sequence  w/t/j  Guard  Time  means  the 
escape  method  technology  described, 
am.ong  other  things,  in  United  States 
Patent  Number  4,549.302.  titled  as 
"Modem  With  Im.proved  Escape 
Sequence  With  Guard  Time 
Mechanism." 

B.  The  term  Time  Independent  Escape 
Sequence,  or  Ties,  means  an  escape 
sequence  consisting  of  three  escape 
characters  [eg  .  "•»■-♦■♦")  followed  by  a 
valid  AT  command,  which  can  be 
followed  by  additional  at  commands, 
and  ended  with  another  character, 
typically  a  carriage  return. 

C.  The  term  modem-related  product 
means  any  modem,  any  component  of 
any  modem,  or  any  hardware  or 
software  used  in  the  operation  of  any 
modem. 

I 

It  is  ordered  that  respondent.  Haves 
Microcomputer  Products,  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  respondent's  agents, 
representatives  and  employees,  directly 
or  through  any  corporation,  subsidiarj'. 
division  or  other  device,  in  connection 
with  the  manufacturing,  labelling, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  products 
containing  the  Improved  Escape 
Sequence  with  Guard  Time,  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act.  do  forthwith  cease  and 
desist  from  representing,  in  any  manner, 
directly  or  by  implication,  that: 
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A.  Because  a  modem  does  not 
incorporate  the  Improved  Escape 
Sequence  with  Guard  Time,  the  use  of 
that  modem  creates  a  substantial  risk  of 
data  destruction; 

B.  When  incorporated  in  modems,  the 
"Time  Independent  Escape  Sequence" 
("TIES")  creates  a  substantial  risk  of 
data  transmission  failure; 

C.  The  LTiproved  Escape  Sequence 
with  Guard  Time  is  the  only  escape 
method  that  does  not  create  a 
substantial  risk  of  data  transmission 
failure;  or 

D.  The  use  of  any  modem  that  does 
not  incorporate  the  Improved  Escape 
Sequence  with  Guard  Time  entails  a 
data  transmission  problem  that  can  be 
solved  only  by  replacing  it  with  a 
modem  that  incorporates  the  Improved 
Escape  Sequence  with  Guard  Time; 

unless  such  representation  is  true,  and 
at  the  time  of  making  such 
representation,  respondent  possesses 
and  relies  upon  competent  and  reliable 
evidence,  which  when  appropriate  must 
be  com.petent  and  reliable  scientific 
evidence,  that  substantiates  such 
representation.  For  purposes  of  this 
Order,  "competent  and  reliable 
scientific  evidence"  shall  mean  tests, 
analyses,  research,  studies  or  other 
evidence  based  on  the  expertise  of 
professionals  in  the  relevant  area,  that 
has  been  conducted  and  evaluated  in  an 
objective  manner  by  persons  qualified  to 
do  so,  using  procedures  generally 
accepted  in  the  profession  to  yield 
accurate  and  reliable  results. 

n 

It  is  further  ordered  that  respondent, 
Hayes  Microcomputer  Products,  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  respondent's  agents, 
representatives  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  device,  in  cormection 
with  the  manufacturing,  labelUng, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  modem- 
related  product  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from 
representing,  in  any  manner,  directly  or 
by  implication,  the  risk  of  experiencing 
data  destruction,  data  loss  or  data 
transmission  problems  due  to  any 
escape  method,  unless,  at  the  time  of 
making  such  representation,  respondent 
possesses  and  relies  upon  competent 
and  reliable  evidence,  which  when 
appropriate  must  be  competent  and 
reliable  scientific  evidence,  that 
substantiates  such  representation. 


m 

It  is  further  ordered  that  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondent,  or  its  successors  and 
assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  Ail  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations  or  other  evidence  in  its 
possession  or  control  that  contradict, 
qualify,  or  call  into  question  such 
representation,  or  the  basis  relied  upon 
for  such  representation  including 
complaints  from  consumers. 

IV 

It  is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  the  effective 
date  of  any  proposed  change  in  the 
respondent  that  may  effect  compliance 
obligations  imder  this  Order  such  as 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  successor 
corporation(s),  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation(s). 


It  is  further  ordered  that  respondent 
shall,  within  ten  (10)  days  from  the  date 
of  service  of  this  Order  upon  it, 
distribute  a  copy  of  this  Order  to  each 
of  its  officers,  agents,  representatives, 
independent  contractors,  and  employees 
involved  in  the  preparation  and 
placement  of  advertisements  or 
promotional  materials,  to  all  company 
executives,  and  to  all  marketing  and 
sales  managers;  and  for  a  period  of  three 
(3)  years,  from  the  date  of  issuance  of 
this  Order,  distribute  a  copy  of  this 
Order  to  all  of  respondent's  future  such 
officers,  agents,  representatives, 
independent  contractors,  and 
employees. 

VI 

It  is  further  ordered  that  respondent 
shall,  within  sixty  (60)  days  from  the 
date  of  service  of  this  Order  upon  it,  and 
at  such  other  times  as  the  Commission 
may  require,  file  with  the  Commission 
a  report,  in  writing,  setting  forth  in 
detail  the  manner  and  form  in  which  it 
has  complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondent  Hayes  Microcomputer 


Products,  Inc.,  ("Hayes")  a  Georgia 
corporation. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

Hayes  manufactures  and  distributes 
products  for  computer  communications, 
including  modems,  local  area  networks, 
and  software.  This  matter  concerns  a 
patented  "escape  sequence"  which 
Hayes  developed  for  use  in  its  modems, 
and  licenses  to  other  companies.  An 
escape  sequence  is  a  mechanism  by 
which  modems  end  a  data  transmission. 
The  name  of  the  Hayes  escape  sequence 
at  issue  is  the  "Improved  Escape 
Sequence  with  Guard  Time."  The 
Commission's  complaint  charges  that 
respondent's  advertising  contained  false 
representations  that  the  use  of  other 
escape  methods  creates  a  substantial 
risk  of  experiencing  data  transmission 
problems.  For  example,  the  complaint 
charges  that  Hayes  made  false 
representations  regarding  the  Time 
Independent  Escape  Sequence  ("TIES"), 
an  escape  method  deveiop>ed  by  several 
of  Hayes*  competitors.  Specifically,  the 
complaint  alleges  that  the  respondent 
falsely  represented  that: 

(1)  Because  a  modem  does  not 
incorporate  the  Improved  Escape 
Sequence  v.rith  Guard  Time,  the  use  of 
that  modem  creates  a  substantial  risk  of 
data  destruction; 

(2)  When  incorporated  in  modems, 
the  "Time  Independent  Escape 
Sequence"  ("TffiS")  creates  a 
substantial  risk  of  data  transmission 
failure; 

(3)  The  Improved  Escape  Sequence 
with  Guard  "Time  is  the  only  escape 
method  that  does  not  create  a 
substantial  risk  of  data  transmission 
failure;  and 

(4)  The  use  of  any  modem  that  does 
not  incorporate  the  Improved  Escape 
Sequence  with  Guard  "Time  entails  a 
data  transmission  problem  that  can  be 
solved  only  by  replacing  it  with  a 
modem  that  incorporates  the  Improved 
Escape  Sequence  with  Guard  Time. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future.  Part  I  of 
the  proposed  order  would  prohibit  the 
company  from  making  any  of  the  false 
claims  delineated  above,  unless  they  are 
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true,  and  at  the  time  of  making  them. 
the  respondent  possesses  and  reUes 
upon  competent  and  reliable  evidence, 
which  when  appropriate  must  be 
competent  tmd  reliable  scientific 
evidence. 

Part  II  of  the  proposed  order  includes 
fencing-in  relief,  prohibiting  the 
company  from  making  representations 
relating  to  any  modem-related  product, 
regarding  the  risk  of  experiencing  data 
loss,  data  destruction,  or  data 
transmission  problems  due  to  any 
escape  method,  unless,  at  the  time  of 
making  such  representations,  the 
company  possesses  and  relies  upon  a 
reasonable  basis,  which  when 
appropriate,  must  include  competent 
and  reliable  scientific  evidence.  It  is  to 
be  noted  that  this  fencing-in  provision 
relates  to  any  method  used  to  switch  a 
modem  to  the  command  mode — this 
would  include  out-of-band  escape 
sequences  as  well  as  in-band  escape 
sequences  such  as  TIES  or  Hayes' 
Improved  Escape  Sequence  with  Guard 
Time. 

The  proposed  order  also  requires  the 
respondent  to  maintain  materials  relied 
upon  to  substantiate  claims  covered  by 
the  order;  to  provide  a  copy  of  the 
consent  agreement  to  all  employees  or 
representatives  involved  in  the 
preparation  and  placement  of  the 
company's  advertisements,  as  well  as  to 
all  company  executives  and  marketing 
and  sales  managers:  to  notify  the 
Commission  of  any  changes  in  corporate 
structure  that  might  affect  compliance 
with  the  order;  and  to  file  one  or  more 
reports  detailing  compliance  with  the 
order. 

The  proposed  of  this  analysis  is  to 
facihtate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  Agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Dark. 
Secrftary. 
IFR  Dt)C.  94-11108  Filed  .5-6-94;  8:45  am) 

BILUNO  COD€  675(M)1-M 


{Dkt  No.  C-3489] 

Nu  Skin  International,  Inc.,  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  the 
Utah-based  marketing  companies  and 


their  officers  from  making  deceptive 
claims  about  their  products  or  similar 
products,  and  requires  them  to  possess 
competent  and  reliable  scientific 
evidence  to  substantiate  hair  growth, 
wrinkle  removal  or  bum  claims,  and 
performance,  benefits,  efficacy  or  safety 
claims  of  any  food.  drug,  device  or 
cosmetic  they  offer  in  the  future.  The 
respondents  also  are  required  to  make 
certain  disclosures  regarding  future 
earnings  claims  to  prospective 
distributors  and  disgorge  a  total  of 
$1,225  million. 

DATES:  Complaint  and  Order  issued 
April  1. 1994.1 

FOR  FURTHER  INFORMATION  CONTACT: 
C.  Steven  Baker  or  Nicholas  Franczyk, 
FTC/Chicago  Regional  Office.  55  East 
Monroe  St..  Suite  1437,  Chicago.  IL. 
60603.  (312)  353-8156. 
SUPPLEMENTARY  INFORMATION:  On 
Tuesday.  January  25.  1994.  there  was 
published  in  the  Federal  Register,  59  FR 
3639,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Nu  Skin 
International.  Inc..  et  al..  for  the  purpose 
of  soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interprets 
or  applies  sec.  5.  38  Stat.  719,  as  amended; 
15  use.  45.52) 

Donald  S.  Qark. 

Secretary. 

IFR  DfK.  94-11105  Filed  5-6-94;  8:45  am) 

BILUNG  CODE  C7S(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUfAAU  SERVICES 

Administration  for  Children  and 
Families 

program  Announcement  No.  ACF-84-X] 

Youth  Gang  Drug  Prevention  Program; 
Availability  of  Fiscal  Year  1994  Funds 
and  Request  for  Applications 

agency:  Administration  on  Children. 
Youth  and  Families  (ACYF); 
Administration  for  Children  and 


'Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130.  6lh  Street  ft 
Pennsylvania.  NW..  Washington.  IX;  20580. 


Families  (ACF);  Department  of  Health 
and  Human  Services  (DHHS). 
ACTION:  Announcement  of  the 
availability  of  funds  and  request  for 
applications  under  the  Youth  Gang  Drug 
Prevention  Program. 

SUMMARY:  The  Family  and  Youth 
Services  Bureau  (FYSB)  of  the 
Administration  on  Children.  Youth  and 
Families  (ACYF)  announces  the 
availability  of  funds  for  competing 
discretionary  grants  under  the  Youth 
Gang  Drug  Prevention  Program.  The 
purpose  of  this  program  is  to  conduct 
community-based,  comprehensive  and 
coordinated  activities  to  reduce  and 
prevent  the  involvement  of  youth  in 
gangs  that  engage  in  illicit  drug-related 
activities.  This  announcement  is  a 
departure  from  ACYF's  traditional 
approach  to  youth  gang  prevention. 
ACYF  intends  to  demonstrate  that 
multi-dimensional  prevention  strategies 
concentrated  in  small  socially  and 
economically  isolated  communities 
have  great  potential  for  positively 
impacting  young  adolescents  as  they 
develop  to  adulthood. 

This  announcement  describes  the 
grant  application  process  and  covers  the 
single  demonstration  priority  area  for 
which  new  grants  will  be  awarded  in 
Fiscal  Year  1994:  Community  Planning 
Grants. 

DATES:  The  closing  date  for  submittal  of 
applications  under  this  announcement 
is  July  8,  1994. 

ADDRESSES:  Applications  may  be  mailed 
to  the  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants.  370  L'Enfant  Promenade,  SW.. 
6fh  Floor  East.  OFM/DDG.  Washington. 
DC  20447. 

Hand  delivered  applications  are 
accepted  during  the  normal  working 
hours  of  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  on  or  prior  to  the 
established  closing  date  at: 
Administration  for  Children  and 
Families.  Division  of  Discretionary 
Grants,  370  L'Enfant  Promenade,  SW.. 
6th  Floor.  OFM/DDG.  901  D  Street,  SW.. 
Washington.  DC  20447. 
FOR  FURTHER  INFORMATION  CONTACT: 

Department  of  Health  and  Human 
Services.  ACF/ ACYF.  Family  and  Youth 
Services  Bureau.  Division  of  Program 
Support.  P.O.  Box  1182.  Washington. 
DC  20013.  Telephone  (202)  205-8074. 
SUPPLEMENTARY  INFORMATION:  This 
program  announcement  consists  of  six 
parts.  Part  I  briefly  discusses  the 
importance  of  addressing  the 
developmental  needs  of  youth, 
especially  those  who  live  in  socially  and 
economically  isolated  communities,  and 
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provides  background  information  on  the 
Youth  Gang  Drug  Prevention  Program. 
Part  n  describes  the  programmatic 
priority  area  under  which  applications 
are  being  solicited.  Part  III  describes  the 
evaluation  criteria  that  will  be  used  to 
review  grant  applications  and  mako 
funding  decisions.  Part  IV  describes  the 
application  process.  Part  V  provides 
instructions  for  the  development  and 
submission  of  applications.  Fart  VI 
provides  information  on  tlie  State  Single 
Points  of  Contact  and  all  the  necessary 
forms  and  instructions  for  applying  for 
a  grant  under  this  announcement.  No 
additional  materials  are  avaiiable  or 
needed  to  submit  an  application. 

Applicants  should  note  that  grants  to 
be  awarded  under  this  program 
announcement  are  subject  to  the 
availability  of  funds. 
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Part  I.  General  Information 

A.  Peframing  the  Youth  Agenda 

Today,  as  always,  most  American 
youth  complete  school,  avoid 
committing  or  being  victimized  by 
violence,  avoid  substance  abuse,  and 
stay  on  track  for  a  healthy  and 
successful  adulthood.  Yet  at  the  same 
time,  too  many  youth  have  far  less 
successful  outcomes,  and  the  rapid 
proliferation  of  youth  gangs,  alcohol  and 
drug  activity,  and  violence  has  become 
an  ever-greater  concern  for  youth 
themselves,  their  families,  communities, 
and  the  broader  public. 

Public  and  private  systems,  such  as 
schools  and  community  programs  that 
traditionally  support  the  successful 
healthy  development  of  children 
through  adolescence  to  adulthood  are 
underfunded  and  frequently  unable  to 


keep  pace  with  the  changing 
developmental  needs  of  youth.  They  are 
also  increasingly  asked  to  provide 
primary  support  to  youth  in  response  to 
the  weakening  role  of  the  family  In 
youth's  lives. 

Gangs  and  their  violent  arlivities  are 
too  often  a  luro  for  youth  who  perform 
marginally  in  or  drop  out  of  school. 
Approximately  one  quarter  of  all  urban 
schools  have  dropout  rates  around  50 
percent.  Of  the  400,000  young  people 
v.ho  dropped  out  of  high  school 
between  October  1989  and  October 

1990,  one-third  were  unemployed  in 

1991.  The  relationship  between 
dropping  out  of  high  school  and 
unemployment  is  especially  strong  in 
socially  and  economically  isolated 
communities.  In  the  50  largest  U.S. 
cities  in  1991,  the  higher  the  poverty 
rate  of  a  census  tract,  the  more  likely 
adolescent  males  were  to  be 
unemployed  and  to  have  dropped  out  of 
school.  While  there  is  no  definitive  data 
on  how  many  of  these  youth  were 
involved  in  gangs,  there  is  anecdotal 
data  from  FYSB  grantees  and  other 
practitioners  which  suggest  a  strong 
correlation  between  school  failure  and 
gang  involvement.  The  diminished 
opportunities  and  stressful 
environmental  circumstances  in  socially 
and  economically  isolated  comraimities 
coupled  with  the  risk-taking  behavior 
normally  associated  with  adolescent 
development  become  critical  obstacles 
for  adolescents  to  overcome  if  they  are 
to  develop  into  healthy  and  positive 
adults. 

Over  the  past  decade  we  have  seen 
ever  increasing  numbers  of  adolescents 
become  involved  in  violent  and  illegal 
risk-taking  behavior  that  negatively 
impacts  on  them,  their  families  and 
communities.  The  following  data 
exemplify  this  trend: 

•  In  1992,  juveniles  were  responsible 
for  17.5  percent  of  all  violent  crime 
arrer-ts. 

•  Between  1990  and  1992,  the 
number  of  juveniles  under  age  15 
arrested  for  violent  crimes  increased  25 
percent. 

•  Arrests  of  juveniles  under  age  15 
increased  23.2  percent  for  weapons 
violations  and  18.8  percent  for  drug 
abuse  violations  in  the  most  recent  one 
year  reporting  period  of  the  Uniform 
Crime  Reports. 

Youth  Agenda  Within  the  Context  of  the 
Social  Environment 

Promoting  individual  change  is 
difficult  in  an  environment  that  does 
not  support  positive  and  healthy 
outcomes.  Likevdse,  effecting 
community-  or  neighborhood-level 
change  outside  the  context  of  the  wider 


society  Is  ciso  difficult.  For  this  reason, 
prevention  strategies  muct  be 
comprehensive,  intensive  and  multi- 
dimensional, reaching  across  all  aspects 
of  a  youth's  social  environment  to  effect 
individual  change.  At  the  same  lime,  it 
is  iniportant  to  realize  that  individual 
change  depends  in  part  on  changing 
communitv  attitudes  and  iiomis. 

Our  traaitional,  categorical 
perspective  has  tended  to  ignore  the 
major  influence  that  the  social 
environment  hns  en  the  bohavior  and 
life-  outcomes  of  youth.  It  has  also 
tended  to  ignore  the  vast  social  isolation 
and  alienation  from  the  wider  society 
that  many  youth  experience. 
Increasingly,  we  are  becoming  aware 
that  youth  living  in  areas  with  high 
concentrations  of  poverty, 
unemployment,  weak  family  structures, 
poor  role  models  and  violence  have 
fewer  opportunities  for  successful 
outcomes  than  do  their  counterparts  in 
other  communities.  The  normal 
adolescent  dependence  on  the  peer 
environment  is  greatly  exaggerated  and 
increasingly  dangerous  in  many  of  these 
communities.  Youth  with  little  or  no 
family  and/or  community  supports  are 
frequently  prone  to  involvement  in 
activities  that  adversely  affect  their  life 
outcomes,  such  as  high  rates  of 
adolescent  child  bearing,  gang 
involvement  and  school  dropout. 

Prevention  strategies  designed  to 
counteract  the  attractions  of  destructive 
behaviors  such  as  gang  participation 
must  take  into  account  that  as  youth 
develop  they  need  an  environment  that 
provides  safety  and  comfort  as  well  as 
challenging  new  opportunities  for 
growth.  It  is  our  belief  that  the 
combination  of  a  safe  environment  and 
access  to  opportunities  and  experiences 
allow  youth  to  develop  the  self-esteem 
and  decisionmaking  abilities  necessary 
to  avoid  non-constructive,  delinquent, 
and  dangerous  behaviors  and  thereby 
exhibit  constructive  behaviors  and 
participate  in  healthy  activities.  It  is 
especially  important  that  these 
opportunities  be  focused  on  9  to  12  year 
olds  and  their  families,  a  critical 
developmental  stage  from  childhood  to 
adolescence. 

Flaws  in  the  Present  Response  to  These 
Needs 

For  several  reasons,  our  programmatic 
responses  have  been  unable  to  keep  up 
with  the  burgeoning  needs  of  youth, 
their  families  and  communities.  Among 
the  reasons  identified  by  practitioners 
and  observers: 

1.  Public  and  community-based 
service  systems  are  unable  to 
compensate  as  families  become  more 
isolated  from  traditional  sources  of 
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support  and  es  youth  become  more 
isolated  torn  both  families  and 
communities.  Ofiei:.  parents  are  unable 
to  provide  Iheir  children  with  the 
necessary  eniotionai,  psychological  and 
material  svpport  In  response,  parents 
tunj  to  underfunded  end  overburdened 
contmunity  asencies  such  as  schools, 
day  care  c^-nters  and  recreation  centers 
to  fulfill  their  children's  social  and 
developm*:r.tal  needs. 

2.  Publicly  funded  programs  are  too 
often  def:n«»d  in  narrow  categorical 
terms  that  fail  to  respond  to  the  reality 
of  youth '&  experiences,  goals,  strengths, 
and  needs.  Rather  than  providing  youth 
a  supponive  environment  that  will  help 
them  develop  into  socially  productive, 
healthy  adults,  we  have  developed  a 
diversity  of  public  and  private  programs 
that,  too  often,  respond  only  to  a  small 
percentage  of  youth  on  a  short-term 
basis  and  that  provide  fragmented 
funding  for  narrow  categorical  purposes. 

3.  Programs  targeted  to  youth  have 
been  slow  to  acknowledge  the 
developmental  needs  of  youth  and  the 
effect  of  changes  in  social  and  economic 
structures  on  youth's  life  chmces.  In 
developing  youth  programs,  we 
frequently  fail  to  realize  that 
adolesoence  is  a  deveiopmeotal  stage 
when  youth  typically  expenment  with 
different  activities,  distance  themselves 
from  family,  identify  more  with  peers, 
and  develop  more  independent 
behaviors.  Historically,  youth  programs 
have  been  focused  on  intervening  onoe 
youth  have  participated  in  delinquent  or 
negative  behaviors,  rather  than  on 
preventing  these  behaviors  and  working 
with  youth  during  the  critical  transition 
stage  firom  childhood  So  adolescence 
(ages  9  to  12). 

Rehtoning  ihe  Youth  Agenda  to 
Respond  to  Youth's  Needs 

Recently,  the  Department  of  Health 
and  Huma.1  Services  along  with  the 
Departments  of  Justin.  Education, 
Labor,  and  Housing  and  Urban 
Development  parac: paled  in  an  effort 
aimed  at  identtf^y.ng  how  to  prevent 
youth  boir.  beconun^  i:.volved  in 
violence  as  porpe'rators  and/or  victims. 
Discussions  with  those  involved  in 
youth  issuis.  JTicludsng  sr^presentatives 
from  programs,  foundations,  research 
instiHutions  ar.H.  un;vt"^;:ies.  identified 
a  set  of  core  strategies  that  have  been 
effective  in  involving  yn'jih  in  more 
socially  pot.itive  and  productive 
behaviors  They  en-.phasizdd  that  first 
and  foremost  prevention  »lrategies  have 
to  be  grounded  wjihjn  a  youth 
development  framework  rather  than  the 
usual  prociena-oriented  spproach. 
Included  among  their  strategies  are: 


•  Intervening  early  and  providing 
sustained  sen-ices  to  youth  over  a  long 
period  of  time.  Youth  need  to  be 
connected  to  a  stable  force  which  can 
help  them  make  a  successful  transition 
from  childhood  to  adolescence  and 
ultimately  to  adulthood.  Too  often 
youth  in  this  critical  age  range  of  9  to 
12  are  finding  gangs  the  most  stable, 
nurturing  force  in  their  lives. 

•  Involving  youth  in  the  formation 
and  development  of  poUcies  and 
programs  that  focus  on  tiieir  strengths, 
address  their  needs  and  reduce  their 
involvement  in  violence  and  other 
destructive  behaviors.  The  social 
environment  in  v^^ich  youth  develop  is 
a  critical  factor  affecting  their 
perspective  of  the  future  and  their 
connection  to  the  broader  society;  thus, 
their  environment  must  provide 
opportunities  for  youth  to  establish  their 
self-worth  and  receive  affirmation  of 
their  importance  to  society. 

•  Promoting  the  economic  and  social 
competence  of  youth;  connecting  them 
to  their  families,  communities  and 
society  at-large;  and  fostering  their 
ability  to  mate  positive  contributions. 
Current  society  has  developed  no  clear 
social  or  economic  role  for  youth.  As  a 
result,  it  is  difficuh  for  youth  to 
envision  the  positive  contributions  they 
can  jnake  as  they  move  fixtm 
adolescence  to  adulthood. 

•  Responding  to  youth  as  individuals, 
not  merely  as  a  monolithic  group.  Youth 
are  diverse  and  have  differing  needs. 
They  need  services  that  are  multi- 
disciplinary,  gender-specific,  age- 
appropriate,  and  culturally  appropriate. 

•  Supporting  the  involvement  of 
families  (however  they  define 
themselves)  in  programs  that  respond  to 
youth  issues. 

•  Empowering  community  leaders 
and  institutions  in  socially  and 
economically  isolated  communities  to 
play  a  more  active  role  in  guiding  and 
assisting  youth  and  in  identifying  and 
responding  to  the  specific  needs  of 
youth  in  their  con;munit:es.  Local 
leaders  must  work  collaboratively  with 
families  and  other  residents  to  change 
the  overall  attitudes  about  what  is 
acceptable  behavior  in  the  cjnimunity. 
and  these  attitudes  and  expectations 
must  be  communic  ltcJ  effe:n?vely  to 
youth. 

•  Connecting  youth  s-rvices  to 
existing  institutions,  pe.iicuiarly 
educational  instituticnr,  s'rengthens 
their  role  in  the  lives  of  youth,  and 
enhances  the  ability  of  institutions  to 
provide  comprehensive  and  responsive 
care  and  education  to  youth 

Individual  strategies  elrme,  however, 
do  not  work.  Communities  must  come 
together  to  identify  the  developmental 


needs  of  their  local  youth  and  how  these 
needs  can  best  be  addressed. 

B.  Legislative  Authority  and  Funding 
History 

Congress  enacted  the  Drug  Education 
and  Prevention  Relating  to  Youth  Gangs 
(Youth  Gang  Drug  Prevention)  Program 
as  part  of  the  Anti-Drug  Abuse  Act  of 
1988.  See  42  U.S.C.  11801-11806.  The 
legislation  specifically  identifies  the 
Administration  on  Children.  Youth  and 
Families  (ACYF)  as  the  administering 
agency. 

The  program  received  its  first 
appropriation  of  $15  million  in  Fiscal 
Year  1989.  In  response  to  ACYF's  first 
announcement  soliciting  proposals  for 
the  Youth  Gang  Drug  Prevention 
Program,  applications  were  received 
from  public  and  private  agencies  in  36 
States  and  the  District  of  Columbia. 

The  ACYF  solicited  proposals  again 
in  Fiscal  Years  1990  and  1992,  and 
applications  again  were  received  from 
large  and  small  cities,  suburbs  and"  rural 
areas  all  over  the  country. 

Since  1989,  ACYF  has  awarded 
almost  $76.5  million  to  fund  112  State 
and  local  efforts  to  respond  to  the 
nation's  youth  gang  problem.  These 
grants  ranged  from  $1,000,000 
community-based  consortia  projects  in 
large  urban  centers  to  $50,000  planning 
projects  in  small  communities. 

C.  Purpose  and  Goals  of  the  Youth  Gang 
Drug  Prevention  Program 

The  Administration  on  Children, 
Youth  and  Families  (ACYF)  has 
implemented  the  Youth  Gang  Drug 
Prevention  Program  to  help 
communities  experiencing  gang  crime 
and  violence  take  a  proactive  approach 
to  halting  the  escalation  of  illegal  gang 
activity  by  funding  prevention  activities 
targeting  youth  in  at-risk  situations. 
Prevention  is  increasingly  at  the  heart  of 
local  efforts  to  deal  with  an  enit^rgmg 
gang  problem.  It  recognizes  that  gangs 
are  a  symptom  of  larger  community 
problems,  such  as  poverty, 
unemployment,  and  feelings  of 
disenfranchisement  due  to  race  or  socio- 
economic status.  In  jurisdictions  with  a 
chronic  gang  problem,  prevention  of 
youth  involvement  in  gangs  remains  a 
critical  strategy  for  keeping  the  situation 
from  worsening  over  time. 

The  Family  and  Youth  Service 
Bureau's  demonstration  grant  efforts  are 
designed  to: 

•  Expand  our  understanding  of  why 
youth  become  involved  in  gangs  and  in 
behaviors  leading  to  gang  participation 
and  similarly  destructive  outcomes.  Of 
equal  importance  is  to  identify  factors 
which  help  youth  develop  positively 
especially  through  the  difficuh 
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transition  from  childhood  to 
adolescence  and  into  adulthood; 

•  Demonstrate  and  assess  various 
methods  of  preventing  the  further 
recruitment  and  involvement  of  youth 
in  at-risk  situations  in  gang  activities; 
and 

•  Develop  successful,  replicable 
approaches  that  prevent  youth 
involvement  in  gangs,  illegal  drug 
activities  and  related  violence  and 
delinquency. 

D.  Models  and  Programmatic 
Approaches  of  Youth  Gang  Dnig 
Prevention  Grantees 

Since  there  is  no  single  cause  for 
youth  involvement  in  gangs,  there  is  no 
single  prevention  model.  Previously 
funded  Youth  Gang  Drug  Prevention 
Program  grantees  have  implemented  a 
number  of  different  models  and 
strategies  designed  to  meet  various 
prevention  goals.  Evaluation  results  of 
some  of  these  previously  funded 
projects  suggest  that  those  that  work 
with  the  same  children,  youth  and 
families  over  several  years  have  a 
greater  potential  for  positively  affecting 
their  lives  than  projects  which  focus  on 
short-term  (weeks,  months,  one-year) 
interventions.  These  results  and 
feedback  from  grantees,  coupled  with 
the  recommendations  of  the  Inter- 
Departmental  youth  workgroup,  have 
led  to  our  refocusing  our  prevention 
efforts  toward  a  youth  development 
approach.  Gang  participation  should  not 
be  viewed  as  a  single  problem  in  and  of 
itself,  but  rather  as  part  of  a  multi- 
dimensional array  of  rii  ks  facing  youth. 
Many  youth  do  not  hav  j  the  positive 
support  systems  necessary  to  transition 
successfully  into  adolescence  and  later 
info  adulthood.  Prevention  and 
intervention  strategies  should  seek  to 
establish  or  strengthen  reighborhood 
and  family-based  support  systems  that 
will  enhance  youth's  potimtial  for 
success. 

D.l.  Gang  Prevention  Models 

Community-based  consoi'ia:  A  major 
emphasis  of  the  Youth  Gang  Drug 
prevention  Program  has  been  on 
supporting  the  development  of 
cr.mmunity-based  consortia  to  conduct 
innovative,  comprehensive  approaches 
to  the  current  and  emerging  problems  of 
youth  gangs  and  their  involvement  with 
illicit  drugs.  Each  consortium  is  a  broad- 
based  partnership  which  draws  upon 
the  resources,  expertise,  energies  and 
commitments  of  many  different  groups 
within  the  community.  These  groups 
represent  both  the  public  and  private 
sectors  and  include  representatives  of 
human  service  agencies,  schools, 
juvenile  justice  system,  mental  health 


agencies,  housing  authorities, 
businesses,  churches,  media,  and 
community-based  organizations.  The 
organizational  structures  and 
operational  procedures  of  the 
community  consortia  vary,  but  the  most 
promising  consortia  brought  together  a 
broad  array  of  public  and  private 
agencies,  community  groups  and  youth 
to  design  and  implement  their  local 
prevention  strategies.  As  important  as 
the  comprehensive  mix  of  services  that 
these  agencies  brought  together  was  the 
consortia's  focus  on  youth  gang 
prevention  as  a  community-wide  issue 
in  which  all  parties  have  a  stake. 

Community  planning  efforts:  In  order 
to  help  communities  with  emerging 
gang  problems  and  those  with 
established  gangs  but  with  no  cohesive 
prevention  strategies,  12  community 
planning  grants  were  awarded  in  Fiscal 
Year  1990.  It  was  hoped  that  by  the  end 
of  the  two-year  funding  period,  these 
grantees  would  be  able  to  build  the 
framework  for  successful  consortia  and/ 
or  other  prevention  strategies.  The  most 
promising  grantees  focused  planning 
and  community  organizing  strategies  on 
local  neighborhoods  or  target  areas 
wiihin  larger  communities.  One  grantee 
began  its  planning  efforts  by  conducting 
a  needs  assessment  to  identify  the 
specific  high-need  neighborhoods  where 
it  would  focus  its  strategy  development. 
Another  grantee  found  that  different 
problem.s  and  issues  required  different 
approaches  and  levels  of  organizing 
groups.  For  example,  school  issues 
required  a  neighborhood  group 
organized  around  the  school  feeder 
areas,  while  a  city-wide  steering 
committee  was  essential  for  garnering 
the  necessary  political  support  and 
media  attention. 

These  grantees  centered  their 
activities  around  planning  and 
organizing  efforts,  not  on  direct  service 
delivery  to  youth  and  families.  In 
several  cases,  these  planning  grantees 
were  prohibited  by  their  own  charters 
from  delivering  direct  services  or  came 
to  a  realization  in  the  course  of  the 
project  that  they  could  not  effectively 
facilitate  planning  while  at  the  same 
tiri!c  delivering  services.  One  grantee 
dc-veloped  action  plans  that  addressed 
the  specific  needs  of  eight 
neighborhoods  in  a  large  inner  city. 
Various  components  of  these  action 
plans  were  implemented,  some  as 
sen  ice  programs  and  others  as  pilot 
projects  to  test  their  viability.  Perhaps 
more  important  than  the  ser\'ices  and 
projects,  this  planning  effort  enabled  the 
organizing  group  and  neighborhood 
action  teams  to  market  their  needs  and 
proposed  responses  more  effectively  to 
other  funding  sources. 


D.2.  Programmatic  Approaches 

Based  on  the  experience  of  the  Youth 
Gang  Drug  Prevention  Program,  we  have 
found  that  no  single  prevention  model 
fits  the  needs  of  all  communities. 
Therefore,  each  community  must  assess 
its  own  needs,  strengths,  weaknesses, 
and  resources  and  design  a  model 
which  has  the  greatest  potential  for 
success.  In  developing  individually 
appropriate  models,  communities 
should  take  advantage  of  adapting  and 
using  programmatic  approaches  which 
have  shown  promise  in  other 
communities.  The  following  approaches 
are  meant  to  be  illustrative,  not 
exhaustive. 

•  Many  agencies  focused  on 
community  organizing  activities  in  an 
effort  to  assist  the  community  in  solving 
its  own  problems.  For  example,  one 
previously-funded  agency  instituted 
community  support  groups  which  met 
monthly  on  block  and  school  safety 
issues  and  developed  a  newsletter  and 

a  youth  resource  directory.  Another 
agency  used  block-by-block  organizing 
to  mobilize  neighborhood  residents 
against  drug  trafficking  and  gang 
violence.  Residents  operated  phone- 
trees  to  gather  information  on  new  drug 
trafficking  sites,  graffiti  or  gang  meeting 
sites.  This  information  was  then  relayed 
to  law  enforcement  officials.  Residents 
also  marched  as  a  group  through  these 
areas  to  bring  unwanted  publicity  to  the 
dealers  and  gangs. 

•  Other  grantees  centered  many  of 
their  activities  around  or  in  the  local 
schools.  Many  grantees  conducted 
tutoring,  recreation,  outward  bound 
activities,  and  cultural  programs  on 
school  grounds  or  in  nearby  locations 
after  nomia!  school  hours  or  during 
summer  vacation.  One  grantee  instituted 
school-based  leadership  clubs  and 
community  based  outreach  clubs.  Many 
grantees  developed  cooperative 
agreements  with  schools  to  use  their 
facilities  after  school  hours  and  on 
weekends  to  provide  a  wide  range  of 
recreational,  social  and  cultural 
activities  for  youth.  In  another 
community,  a  grantee  worked  with  two 
elementary  schools  to  implement  a  self- 
esteem  curriculum  which  included 
planning  for  a  successful  journey, 
maintaining  a  healthy  attitude  and  using 
common  sense. 

•  Another  popular  approach  tested  by 
many  of  the  grantees  involved  the  use 
of  empower.Ticnt  strategies  with 
families.  The  intent  of  the  approach  was 
to  draw  on  the  strength  of  the  family 
and  its  values  in  promoting  the  healthy 
development  of  youth.  Parenting  classes 
were  conducted  to  help  parents 
understand  and  use  effective  techniques 
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for  dealing  with  discipline,  setting 
goals,  understanding  their 
responsibilities  and  rights  and 
developing  pos^itive  relationships  with 
their  children.  One  grantee  established 
a  School  for  Parents.  In  order  to  develop 
an  effeotive  curriculum,  the  instructors 
met  with  the  children  of  the  enrollees  to 
explorp  their  particular  need.^.  These 
needs  provided  the  basis  for  Ihe  content 
of  the  school  sessions  for  the  parents. 

•  Some  grantees  designed  positive 
activities  that  were  centered  around 
cultural  values  to  help  youth 
accomplish  the  transition  from 
childhood  to  adulthood.  One  grantee 
developed  a  culturally-based  leadership 
training  program  for  13-  to  18-year  old 
youth.  To  participate  in  the  program, 
youth  must  be  recommended  by  a 
faculty  member,  maintain  a  2.0  grade 
point  average,  write  an  essay  and  have 
a  pare&t/guardian  attend  an  orientation 
meeting.  The  youth  attended  a  60-hour 
classroom  course,  including  a  3-day 
live-in  semlnpr.  and  were  evaluated    , 
during  a  60-hour  field  experience.  The 
curriculum  included  philosophy  and 
styles  of  leadership,  perceptions  and 
beliefs,  ^roup  process  and  dynamics, 
individual  and  group  assessment 
processes,  and  yin/yang  theory. 

The  common  elements  apparent  in 
successful  projects  are  the  focus  on  the 
develc^mental  needs  of  youth  and  their 
families  and  an  emphasis  on  the 
provision  of  appropriate  positive 
developmental  opportunities  for  them. 

Part  II.  Priority  Area — Community 
Planning  Grants 

Eligible  Qpplicants:  Any  State,  unit  of 
local  government,  combination  of  units 
of  local  government,  public  or  nonprofit 
private  agency,  organization,  institution, 
other  nonproHt  entity  or  individual  is 
eligible  to  apply  for  diese  funds. 
Successful  applicants  under  this 
competition  will  be  eligible  to  compete 
for  five  year  grants  to  implement  the 
plans  they  develop. 

Grantees  with  current  Youth  Gang 
Drug  Prevention  Community-Based 
Consortia  grants  (funded  under  the  FY 
1992  announcement)  are  not  eligible  to 
apply  under  this  announcement. 

Program  purpose,  goah.  and 
objectives:  The  Administration  on 
Children.  Youth  and  Families  (ACYF) 
will  award  approximately  10-30 
community  planning  grants  during 
Fiscal  Year  1994.  The  purpose  of  these 
grants  is  to  help  community  and 
neighborhood  groups  organize  into 
formal  coalitions  which  will  be 
responsible  for  developing  five-year 
action  plans  that  concentrate  ptrevention 
resources -on  a  specific  socisUy  and 
economically  isolated  'neighborhood  or 


target  area.  Only  those  applicants  who 
receive  planning  grants  under  this 
announcement  and  who  perform 
satisfactorily  will  be  eligible  to  apply  for 
the  8  to  15  implementation  grants, 
which  ACYF  plans  to  announce  in 
Fiscal  Year  1995.  subject  to  the 
availability  of  hinds. 

Plans  developed  under  this  priority 
area  should  articulate  a  vision  for  youth 
and  include  community-wide  strategies 
and  inten^entions  designed  to  change 
the  environnrient,  circumstances  and 
attitudes  which  put  youth  at  risk  of 
unhealthy  and  destructive  behavior  so 
that  these  youth  may  develop  into 
healthy,  productive  and  responsible 
adults. 

The  planning  processes  used  by  the 
coalitions  should  be  characterized  by 
broad  consultation  and  involvement  of 
youth,  famihes.  businesses  and 
community  organizations  in  identifying 
the  developmental  needs  of  youth; 
deciding  what  existing  services  and 
strategies  are  available  and  effective  in 
addressing  these  needs;  identifying  gaps 
in  services;  and,  how  these  gaps  can 
best  be  addressed,  while  strengthening 
the  permanent  institutions  (e.g..  school, 
social,  community  heahh  and  justice 
systems)  dedicated  to  the  development 
of  individuals  and  communities.  The 
coalitions  will  also  address  the 
communities"  particular  youth  violence 
problems,  and  the  resources  that  can  be 
brought  to  bear  so  that  the 
developmental  needs  of  youth  are  met 
and  the  problems  of  violence  can  be 
alleviated. 

Successful  grantees  under  this 
announcement  must  participate  in 
activities  leading  to  a  rigorous  third- 
party  evaluation  of  the  program 
strategies  to  be  funded  under  the  Fiscal 
Year  1995  announcement.  Active 
participation  in  the  evaluation  will  be  a 
requirement  of  program  implementation 
funding.  Evaluation  activities  will  be 
funded  by  the  Administration  for 
Children  and  Families  and  will  focus  on 
measuring  the  interventions'  effects  on 
positive  community  and  behavioral 
change  and  the  processes  by  which 
these  changes  take  place. 

The  specific  goals  of  this  priority  area 
are  to: 

•  Demonstrate  the  feasibility  of 
developing  comprehensive  youth 
development  policies  and  programs 
targeting  socially  and  economically 
isolated  communities; 

•  DemonstTHte'the  viability  of 
supporting  concerted  plarming  efforts 
prior  to  committing  Federal  resources  to 
long-term  demonstration  and  evaluation 
efforts; 

•  Demonstrate  the  effectiveness  of 
a  warding  4>lanning  .grants  that  are 


accompanied  by  intensive  training  and 
technical  assistance  to  narrow  the  field 
of  eligible  applicants  for  subsequent 
implementation  demonstration  grants; 

•  Evaluate  whether  conducting  a 
comprehensive  multi-agency  plai;ning 
effort  leads  to  the  development  of  more 
effective  strategies  for  integrating  and 
coordinating  efforts  to  address  the 
developmental  needs  of  youth  and. 
thereby,  the  issues  related  to  youth 
violence; 

•  Rigorously  evaluate  whether 
comprehensive  youth  development 
policies  and  strategies  are  effective  in 
reducing  the  amount  and  intensity  of 
youth  violence  in  targeted  socially  and 
economically  isolated  neighborhoods; 
and 

•  Identify  critical  elements  that  are 
needed  within  each  community  to 
positively  impact  community  norms 
and  to  increase  the  opportunities  for 
youth  to  develop  into  adults  with  a 
positive  future. 

Background:  Since  1989  the  ACYF 
has  funded  a  variety  of  activities  aimed 
at  aiding  communities  in  the 
development  of  strategies  for  helping 
youth  avoid  illegal  gang  and  drug 
activities  and  adopt  positive  lifestyles. 
Based  on  the  experience  of  the  youth 
gang  consortia  and  planning  grantees,  it 
is  clear  that  gang  prevention  is  only  one 
part  of  a  continuum  of  integrated 
services  that  promotes  healthy  lifestyles 
for  children  and  youth  ranging  in  age 
from  pre-school  through  early 
adulthood.  This  announcement 
supports  the  creation  of  community 
coalitions  and  the  development  of  five- 
year  community  action  plans  which 
focus  on  comprehensive  strategies  that 
target  the  broader  needs  and 
experiences  of  youth  in  high-risk 
situations.  The  goal  of  these  action 
plans  is  to  concentrate  services  and 
interventions  so  that  the  day-to-day 
experiences  of  youth  are  affected.  This 
requires  focusing  services  on  limited 
areas  such  as  specific  neighborhoods  or 
groups  of  small  community  areas. 

The  conununity  action  plans 
developed  by  the  coalitions  must 
identify  a  continuum  of  ser\'ices  in 
specifically  defined  socially  and 
economically  isolated  neighborhoods 
that  will  meet  the  developmental  needs 
of  the  youth  residing  there  and  foster 
behaviors  which  will  enable  youth  to 
function  positively  both  within  and 
outside  their  community.  The  plan 
should  incorporate -existing  as  well  as 
proposed  prevention  services  aimed  at  9 
to  12  year  olds  and  their  families.  These 
include,  but  arenot  fimited  to. 
educational  enrichment,  tutoring, 
recreational  activities,  conflict 
mediation,  individual  and  iamfly 
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counseling,  cultural  enrichment,  skills 
training,  employment  services/job 
counseling,  support  groups,  mentoring, 
alcohol  and  drug  abuse  prevention 
education  and  parenting  skills. 

The  plan  should  address  existing 
service  delivery  systems,  their 
adequacy,  and  the  manner  of 
involvement  of  a  variety  of 
organizations  representing  the 
disciplines  of  education,  social  services, 
health  and  mental  health,  labor  and 
housing  in  the  community.  The  plan 
must  indicate  how  services  will  be 
provided  to  meet  the  developmental 
needs  of  youth  within  the  context  of 
their  families,  their  communities  and 
the  broader  society  in  a  manner  that  is 
culturally  appropriate  both  in  terms  of 
race/ethnicity  and  family  dynamics. 

The  coalitions  will  also  be  responsible 
for  cooperating  with  research  and 
evaluation  activities  to  be  funded  and 
coordinated  by  ACYF.  Willingness  and 
commitment  to  participate  in  a  rigorous 
evaluation  of  the  effectiveness  of 
program  services  will  be  a  critical 
consideration  in  the  award  of  the  FY 
1995  implementation  grants. 

Training  and  technical  assistance 
(T&TA)  funded  by  ACYF  will  be 
provided  to  planning  grantees.  The 
T&TA  will  include  information  on 
action  planning,  consensus  building, 
and  the  developmental  needs  of  youth 
and  will  include  training  on  violence 
prevention  and  interv-ention  methods. 

These  are  not  service  delivery  grants. 
Applications  that  propose  to  deliver 
services  will  not  be  considered  for 
funding.  Agencies  receiving  funds 
under  this  priority  area  shall  not  use 
these  funds  for  direct  service  provision 
to  youth  or  families. 

Successful  applicants  who  perform 
satisfactorily  under  the  terms  of  this 
grant  may  be  invited  to  apply  for  five- 
year  grants  to  assist  them  in 
implementing  the  action  plan  they 
develop.  The  community  action  plan 
will  become  part  of  an  implementation 
proposal  they  will  develop  and  submit 
to  this  agency  in  response  to  a  future 
announcement  of  the  availability  of 
funds  for  implementation  grants. 
Subject  to  the  availability  of  funds, 
approximately  8-15  implementation 
grants  will  be  awarded  in  Fiscal  Year 
1995. 

Part  III.  Evaluation  Criteria 

The  five  criteria  that  follow  will  be 
used  to  review  and  evaluate  each 
application  and  should  be  used  in 
developing  the  program  narrative.  The 
point  values  following  each  criterion 
heading  indicate  the  numerical  weight 
each  criterion  will  be  accorded  in  the 
review  process.  In  the  section  following 


the  Evaluation  Criteria  are  detailed 
descriptions  of  the  minimum 
requirements  for  project  design,  in  terms 
of  each  criterion.  The  Program  Narrative 
information  provided  by  the  applicant 
in  response  to  the  priority  area 
description  identified  in  Part  II  of  this 
announcement  should  be  organized  and 
presented  according  to  these  five 
evaluation  criteria. 

Criterion  1.  Objectives  and  need  for 
assistance  (15  Points).  Pinpoint  any 
relevant  physical,  economic,  social, 
financial,  institutional,  or  other 
problems  requiring  a  solution. 
Demonstrate  the  need  for  the  assistance 
and  state  the  goals  or  service  objectives 
of  the  project.  Supporting 
documentation  or  other  testimonies 
from  concerned  interests  other  than  the 
applicant  may  be  used.  Give  a  precise 
location  of  the  project  site(s)  and  area(s) 
to  be  served  by  the  proposed  project. 
Maps  or  other  graphic  aids  may  be 
attached. 

Criterion  2.  Results  or  benefits 
expected  (20  Points).  Identify  the  results 
and  benefits  to  be  derived  from  the 
project.  Estimate  the  number  and 
characteristics  of  the  youth  population 
this  project  will  possibly  affect  in  the 
future  as  a  result  of  implementation  of 
the  community  plan  and  the  nature  of 
the  changes  in  services  expected. 
Identify  the  kinds  of  data  to  be  collected 
and  maintained. 

Criterion  3.  Approach  (35  Points). 
Outline  a  plan  of  action  pertaining  to 
the  scope  of  the  project  and  detail  how 
the  planning  coalition's  work  will  be 
accomplished.  Describe  any  unusual 
features  of  the  project,  such  as 
extraordinary  social  and  community 
involvement.  Explain  the  planning 
methodology  that  will  be  used  and  how 
the  objectives  listed  in  Objectives  and 
Need  for  Assistance  will  be  achieved. 

Criterion  4.  Staff  background  and 
organizational  experience  (20  Points). 
List  each  organization,  consultant,  or 
other  key  individual(s)  who  will  work 
on  the  project  along  with  a  short 
description  of  the  nature  of  their  effort 
or  contribution.  Summarize  the 
background  and  experience  of  the 
project  director  and  key  project  staff  and 
the  history  of  the  organization{s). 
Demonstrate  the  ability  to  effectively 
manage  the  project  including  the  ability 
to  lead  community  planning/organizing 
efforts  and  to  coordinate  activities  with 
other  agencies.  (Applicants  may  refer  to 
the  staff  resumes  and  to  the 
Organizational  Capability  Statement 
included  in  the  submission.) 

Criterion  5.  Budget  appropriateness 
(JO  Points).  Demonstrate  that  the 
project's  costs  are  reasonable  in  view  of 
the  anticipated  results  and  benefits. 


(Applicants  may  refer  (1)  to  the  budget 
information  presented  in  Standard 
Forms  424  and  424A  and  in  the 
associated  budget  justification,  and  (2) 
to  the  results  or  benefits  expected  as 
identified  under  Criterion  2.) 

Minimum  requirements  for  project 
design:  As  part  of  addressing  the 
evaluation  criteria  outlined  above,  each 
applicant  must  respond  to  the  following 
items  in  the  program  narrative  section  of 
their  application. 

Objectives  and  Need  for  Assistance 

•  Identify  the  geographic  area  that  the 
planning  effort  will  target.  Describe  the 
targeted  area,  provide  data  on  its  general 
population  and  explain  what  makes  the 
area  an  identifiable  community  or 
neighborhood.  The  area  must  have 
boundaries  recognized  by  the  residents 
in  the  community  and  be  small  enough 
to  allow  a  concentration  of  resources 
that  result  in  an  appreciable  difference 
for  the  youth  in  the  community  as  a 
res'ih  of  the  proposed  project. 

•  Describe  the  developmental  needs 
of  youth  in  the  target  community,  the 
known  strategies  and  services  currently 
in  place  to  address  these  needs  and 
preliminary  views  of  gaps  in  current 
plans  and  services. 

•  Discuss  the  emerging  or  current 
youth  gang  and  violence  problems  and 
prevalence  of  other  destructive 
behaviors  among  youth  in  the  target 
community.  Provide  data  on  the 
number,  age,  gender,  ethnic/cuhural 
background  of  youth  in  the  target  area, 
as  well  as  data  on  family  characteristics 
and  dynamics,  drug-related  youth  gang 
activity,  and  other  non-constructive  and 
health-compromising  activities  of 
community  youth. 

•  Describe  the  goals  and  objectives  of 
the  proposal  and  how  the  proposal 
builds  upon  or  differs  from  previous 
planning  efforts. 

•  Indicate  how  this  proposal  builds 
upon  the  existing  service  delivery 
systems  (e.g..  health,  mental  health, 
child  welfare,  substance  abuse)  and  how 
it  could  result  in  more  relevant  and/or 
expanded  service  delivery  capabilities 
in  the  targeted  area. 

Results  and  Benefits 

•  Describe  how  this  proposal  will 
resuh  in  the  development  of  a  five-year 
action  plan  that  describes  the  specific 
strategies  and  activities  that  the 
coalition  will  undertake  to  address  the 
developmental  needs  of  youth  and  to 
prevent  or  intervene  in  youth  violence, 
especially  as  it  relates  to  youth  at-risk  of 
or  involved  with  gang  activity  and  other 
dangerous  outcomes. 

•  Describe  how  this  effort  will 
expand  our  knowledge  and 


Federal  Register  /  Vol.  59.  No.  88  /  Monday.  May  9.  1994  /  Notices 


23873 


understanding  of  the  critical  issues 
surrounding:  (1)  Identification  of 
models  and  strategies  that  will  ser\'e  to 
meet  the  developmental  needs  of  youth. 
(2)  the  circumstances  and  factors  in  the 
community  which  contribute  to  socially 
unproductive  and  destructive  youth 
behavior  and  which  will  be  affected  by 
this  effort,  (3)  the  circumstances  and 
factors  in  the  community  that  contribute 
to  positive  youth  development,  (4) 
youth  gang  members,  their  families,  and 
youth  at  risk  of  gang  participation  or 
other  violent  and  health-compromising 
conduct  in  the  community,  and  (5)  how 
individuals'  behaviors  affect  the  overall 
health  of  the  community  or 
neighborhood. 

•  Estimate  the  number  and 
characteristics  of  the  youth  population 
this  project  will  possibly  affect  in  the 
future  as  a  result  of  implementation  of 
the  community  action  plan  and  the 
nature  of  the  change  in  strategies  or 
services  expected. 

•  Describe  how  the  quality  of  the 
targeted  community  is  expected  to 
improve  because  of  the  project. 

•  Provide  evidence  that  the  planning 
coalition  can  and  intends  to  generate  the 
financial,  programmatic,  policy  and 
other  types  of  support  and  commitments 
that  will  be  required  to  implement  the 
action  plan  once  it  is  developed. 

•  Provide  evidence  that  the  planning 
coalition  can  secure  the  support  and 
participation  of  youth,  families,  and 
community  members  in  this  effort. 

Approach 

•  Describe  a  process  for  conducting 
an  in-depth  needs  assessment  of  the 
target , community  following  grant 
award.i 

•  describe  what  makes  the  proposal 
innovative. 

•  Describe  the  planning  process  to  be 
used,  including  methodology,  timelines 
and  task  charts  as  well  as  a  discussion 
of  why  this  methodology  was  chosen  as 
most  appropriate  for  the  youth  and 
families  in  the  targeted  community. 

•  Indicate  how  the  planning  effort 
will  be  documented  as  it  unfolds  so  as 
to  communicate  information  on 
successes  and  lessons  learned  for 
dissemination  to  and  use  in  other 
communities. 

•  Describe  planning  activities  which 
may  involve  locally  sponsored  forums 
or  hearings  to  gather  citizen  and  youth 
input  and  reaction,  data  collection  and 
analysis  regarding  the  extent  of  youth 
violence,  community  assessments  of 
community  needs  and  available 
resources,  and  development  of  strategies 
to  access  foundation,  local.  State  and 
Federal  resources. 


•  Describe  the  applicant's  abiUty  to 
coordinate  with  other  Federally-funded 
programs  which  are  State  or  locally 
administered.  The  applicant  should 
specifically  address  the  proposed  inter- 
relationship between  this  effort  and 
Family  Support  and  Family 
Preservation  State  Planning  Councils. 
National  Service  Projects. 
Empowerment  Zones  and  Enterprise 
Communities,  where  applicable. 

•  In  addition  to  the  agencies 
mentioned  above,  identify  and  describe 
the  proposed  role  of  additional  groups 
or  organizations  within  the  community 
such  as  neighborhood  associations, 
churches,  youth  groups,  local  civic 
organizations,  local  businesses  and 
community-based  nonprofit 
organizations,  as  well  as  local,  county  or 
State  units  of  government  that  might 
also  be  invited  to  participate  as  coalition 
members.  Identify  strategies  for 
encouraging  them  to  actively 
participate. 

•  Describe  the  applicant's  ability  to 
provide  leadership  and  facilitate 
coordination  and  cooperation  among 
local  education,  juvenile  justice,  law 
enforcement,  employment  and  social 
services  agencies;  drug  abuse  referral, 
treatment  and  rehabilitation  programs; 
mental  health  and  other  health  care 
providers  for  the  purposes  of  producing 
a  plan  which  attempts  to  meet  the 
developmental  needs  of  youth;  helping 
youth  develop  productive  and  healthy 
lifestyles;  and  preventing  or  reducing 
the  participation  of  youth  in  the  illegal 
and  violent  activities  of  gangs. 

•  Describe  in  detail  how  tne  applicant 
will  achieve  each  of  the  goals  and 
objectives  listed  above  in  Objectives  and 
Need  for  Assistance. 

•  Provide:  (1)  An  assurance  that  the 
applicant  will  cooperate  with  any  data 
collection,  research  or  evaluation  efforts 
independently  funded  and  sponsored  by 
the  Administration  for  Children  and 
Families  and  (2)  a  commitment  to 
participate  in  a  rigorous  evaluation  of 
the  efTectivcnPss  of  proposed  program 
services  should  the  applicant  be  chosen 
for  an  implementation  grant  in  FY  1995. 

•  Provide  assurance  that  the 
applicant  will  cooperate  with,  and 
participate  in  the  activities  of,  training 
and  technical  assistance  providers 
sponsored  by  the  Administration  for 
Children  and  Families. 

Staff  Background  and  Oi^anizational 
Experience 

•  Identify  skills  and  experience 
criteria,  as  well  as  a  recruitment 
strategy,  that  will  be  used  for  hiring  the 
project  director  and  other  key  staff. 

•  Demonstrate  that  the  project 
director  and/or  other  key  staff  have  the 


knowledge  and  experience  needed  to 
participate  in  and  collaborate  with  a 
third-party  evaluator. 

•  Provide  information  on  the 
proposed  project  director  and  other  key 
staff  regarding  skills  and  experience  in  ■ 
community  plarming/organizing  efforts 
and  knowledge  of  youth  and  family 
issues  or  programs. 

•  Demonstrate  the  applicant  agency's 
ability  to  work  effectively  with  the 
community  and  to  organize  and 
coordinate  a  community-wide  planning 
effort. 

•  Include  letters  of  endorsement  and/ 
or  commitment  that  show  evidence  of 
broad  youth,  family  and  community 
support  in  the  geographic  area  to  be 
served  by  the  plan,  specifying  any  type 
of  direct  involvement  that  organizations 
or  individuals  will  have  with  the 
planning  process  and  indicating  the 
level  of  effort  committed  to  l.he  projet.1. 

Budget  Appropriateness 

•  Discuss  and  justify  the  costs  of  the 
proposed  project  in  terms  of  the  size  of 
and  conditions  in  the  target  area  that  the 
plan  will  affect. 

•  Describe  the  fiscal  control  and 
accounting  procedures  that  will  be  used 
to  ensure  prudent  use,  proper 
disbursement  and  accurate  accounting 
of  funds  received  under  this  program 
announcement. 

•  Include  in  the  proposed  budget  a 
four-day  trip  to  Washington.  DC.  for  the 
project  director  and  four  other  key  staff 
persons  to  attend  a  grant 
implementation  training  session.  For 
planning  purposes  the  training  session 
will  be  held  during  the  first  quarter  of 
the  grant  project  period  (October  1- 
December  31.  1994).  The  applicant 
should  plan  for  covering  travel  and  per 
diem  expenses;  lodging  will  be  prepaid 
by  ACYF's  contractor. 

•  Include  in  the  proposed  budget 
funds  for  travel  to  a  Family  and  Youth 
Services  Bureau-sponsored  national 
conference  in  the  Washington,  DC.  area 
during  the  second  quarter  of  Fiscal  Year 
1995  (January-March  1995).  At  a 
minimum,  the  project  director  must 
attend  this  three-day  conference.  All 
applicants  must  include  in  their  budgets 
funds  for  this  conference. 

Duration  of  project:  This 
announcement  solicits  applications  for 
one-year  planning  projects.  Grant 
awards,  made  on  a  competitive  basis, 
will  be  for  a  one-year  (12-month)  budget 
period.  Grantees  who  perform 
satisfactorily  will  be  eligible  to  compete 
for  five-year  implementation  grants 
contingent  upon  the  availability  of 
funds. 

Maximum  Federal  share  and  grantee, 
share  of  the  project:  The  maximum 
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Federal  share  of  project  costs  is 
$100,000  for  12  months.  The  applicant 
share  of  project  costs  is  25  percent  of 
total  project  costs.  For  example,  a 
project  requesting  $100,000  in  Federal 
funds  must  include  a  match  of  at  least 
$33,333  f?5  percent  of  a  total  proit-ct 
cost  of  $133  333). 

The  non-Federal  share  may  be  n-et  by 
cash  or  ink.ind  contributions.  Federal 
funds  provided  to  States  and  sr-rvices  or 
other  resources  purchased  with  Federal 
funds  mny  not  be  u.sed  to  match  project 
grar^ts.  Applicants  which  do  not  provide 
the  reo'aired  percentage  of  non-f  ederal 
share  will  not  be  funded. 

Part  IV.  Application  Process 

A.  Application  Requirements 

To  he  considered  for  a  Yoi^:  h  Gang 
Drug  Prevention  grant,  each  e;  pbcation 
must  he  submitted  on  the  forrr  s 
provided  at  the  end  of  this 
announcement  (see  Fart  VI,  Appendix  B 
of  this  announcement)  and  in 
accordance  wiih  the  guidance  provided 
herein.  The  application  must  be  signed 
by  an  individual  authorized  both  to  act 
for  the  applicant  agency  and  to  assume 
responsibility  for  the  obligations 
imposed  by  the  terms  and  conditions  of 
the  grant  award. 

All  applicants  must  indicate  in  their 
applications  their  willingness  to  fully 
cooperate  in  any  data  collection, 
research  and/or  evaluation  efforts 
mandated  by  ACF. 

If  more  than  one  agency  is  involved 
in  submitting  a  single  application,  one 
entity  must  be  identified  as  the 
applicant  organization  which  will  have 
legal  responsibility  for  the  grant. 

B.  Paperwork  Reduction  Act  of  1980 

Under  the  Paperwork  Reduction  Act 
of  1980,  Pub.L.  96-511.  as  amended,  the 
Department  is  required  to  submit  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  any 
reporting  and  record-keeping 
requirements  in  regulations,  including 
program  announcements.  This  program 
announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  ACF  grant 
applications  by  OMB. 

C.  Notification  Under  Executive  Order 
12372 

This  program  is  covered  under 
Executive  Order  (E.O.)  12372, 
Intergovernmental  Review  of  Federal 
Programs,  and  45  CFR  part  100, 
Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities.  Under 
the  E.O.,  States  may  design  their  own 
processes  for  reviewing  and 


commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alabama,  Alaska,  Connecticut,  Hawaii, 
Idaho,  Kansas,  Louisiana,  Minnesota, 
Montana,  Nebraska,  Oklahoma,  Oregon, 
Pennsylvania,  Virginia,  Washington, 
Arrierican  Samoa  and  Palau  have  eleded 
to  participate  in  the  Executive  Order 
process  and  have  established  Single 
Points  of  Contact  (SPOCs).  Applicants 
from  these  17  jurisdictions  need  take  no 
action  regarding  E.O.  12372. 
Applications  for  projects  to  be 
administered  by  Federally-recognized 
Indian  Tribes  are  also  exempt  from  the 
requirements  of  E.O.  12372.  Otherwise, 
applicants  must  contact  their  SPOCs  as 
soon  as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions.  Applicants 
must  submit  any  required  material  to 
the  SPOCs  as  early  as  possible  so  that 
the  program  office  can  obtain  and 
review  SPOC  comments  as  jjart  of  the 
award  process.  It  is  imperative  that  the 
applicant  submit  all  required  materials, 
if  any,  to  the  SPOC  and  indiixite  the  date 
of  this  submittal  (or  date  of  contact  if  no 
submittal  is  required)  on  the  Standard 
Form  424,  item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  application  deadline 
date  to  comment  on  proposed  new  or 
competing  continuation  awards. 

The  SPOCs  are  encouraged  to 
eliminate  the  submission  of  routine 
endorsements  as  official 
recommendations.  Additionally,  SPOCs 
are  requested  to  clearly  differentiate 
between  mere  advisory  comments  and 
those  official  State  process 
recommendations  which  they  intend  to 
trigger  the  accommodate  or  explain  rule. 

When  comments  are  submitted 
directly  to  ACF,  they  must  be  addressed 
to:  Youth  Gang  Drug  Prevention 
Program,  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  370  LTnfant 
Promenade,  SW.,  6th  Floor  East,  OFM/ 
DDG,  Washington,  DC  20447. 

A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
as  Part  VI,  Appendix  A  of  this 
announcement. 

D.  Availability  of  Forms  and  Other 
Materials 

A  copy  of  the  forms  required  to  be 
submitted  as  part  of  each  application  for 
a  youth  gang  drug  prevention  grant,  and 
instructions  for  completing  the 
application,  are  provided  in  Part  VI. 
Appendix  B.  Addresses  of  the  State 
Single  Points  of  Contact  (SPOCs)  to 
which  applicants  must  submit  review 


copies  of  their  proposals  are  listed  in 
Part  VI.  Appendix  A. 

E.  Application  Consideration 

AH  applications  which  are  complete 
and  conform  to  the  requirements  of  this 
program  announcement  will  be  subject 
to  a  competitive  review  and  evaluation 
process  against  the  specific  criteria  and 
the  Minimum  Requirements  for  Project 
Design  contained  in  Part  III  of  this 
announcement.  This  review  will  be 
conducted  in  Washington,  DC,  by  teams 
of  experts  knowledgeable  in  the  areas  of 
youth  development  and  family  support, 
youth  gang  prevention  programs  and 
other  youth  service  programs. 
Applications  for  grants  will  be  reviewed 
as  a  part  of  a  national  competition. 

The  experts  will  review  the 
applications  based  on  the  Evaluation 
Criteria  and  the  specific  Minimum 
Requirements  for  Project  Design 
contained  in  Part  III  of  this 
announcement  and  will  assign  a  score  to 
each  application.  The  results  of  the 
competitive  review  will  be  analyzed  by 
Federal  staff  who  vdll  select  those 
applications  to  be  recommended  for 
funding  to  the  Commissioner,  ACYF. 

The  Commissioner  vdll  m£ike  ihe  final 
selection  of  the  applicants  to  be  funded. 
As  required  by  the  Anti-Drug  Abuse  Act 
of  198i8.  priority  for  funding  under  the 
Youth  Gang  Drug  Prevention  Program 
will  be  given  to  applicants  who  propose 
to  carry  out  projects  and  activities  (1)  in 
geographical  areas  in  which  frequent 
and  severe  drug-related  crimes  are 
committed  by  gangs  whose  membership 
is  composed  primarily  of  youth,  and  (2) 
that  the  applicant  demonstrates  broad 
support  of  community-based 
organizations  in  such  geographical 
areas. 

In  addition  to  scores  assigned  by  non- 
Federal  reviewers,  consideration  also 
will  be  given  to  adequate  geographic 
distribution  of  projects  and  the 
Commissioner  may  show  preference  for 
applications  proposing  projects  in  areas 
tliat  would  not  otherwise  be  served.  The 
Commissioner  also  may  elect  to 
consider  an  applicant's  past 
performance  in  providing  services  to  at- 
risk  youth  and  also  may  elect  not  to 
fund  any  applicants  having  known 
management,  fiscal  or  other  problems 
which  make  it  unlikely  that  they  would 
be  able  to  perform  effectively. 

Grant  awards  will  be  made  by 
September  30, 1994.  Successful 
applicants  will  be  notified  through  the 
issuance  of  a  Financial  Assistance 
Award  which  will  set  forth  the  amount 
of  funds  granted,  the  terms  and 
conditions  of  the  grant,  the  effective 
date  of  the  grant,  the  budget  period  for 
which  support  will  be  given,  the  non- 
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Federal  share  to  be  provided,  and  the 
total  project  period  for  which  support  is 
contemplated. 

Oi^nizations  whose  applications  will 
not  be  funded  will  be  notified  of  that 
decision  in  writing  by  the 
Commissioner  of  the  Administration  on 
Children, -Youth  and  Families.  Every 
effort  will  be  made  to  notify  all 
unsuccessful  applicants  as  soon  as 
possible  after  final  decisions  are  made. 

Part  V.  Application  Assembly  and 
Submission 

A.  Contents  of  application.  Each 
application  must  contain  the  following 
items  in  the  order  listed: 

1.  Application  for  Federal  Assistance 
(Standard  Form  424,  REV  4-88)  (page  i). 

2.  Budget  Information  (Standard  Form 
424A.  REV  4-88)  (pa^es  ii-iii). 

3.  Budget  Justification  (Typed  on 
standard  size  plain  white  paper)  (pages 
iv-v). 

4.  Assurances — Non-Construction 
Programs  (Standard  Form  424B.  REV  4- 
88)  (rages  vi-vii). 

5.  Certification  Regarding  Lobbying 
(page  viii). 

6.  Project  Summary  Description  (page 
ix). 

7.  Program  Narrative  Statement  (pages 
1  and  following;  30  pages  maximum, 
double-spaced,  at  least  half-inch 
margins). 

Special  Note:  Applicants  are  strongly 
encouraged  to  limit  the  program  narrative 
statement  portion  of  the  application  to  30 
double-spaced  [>ages.  Pages  exceeding  this 
limit  will  be  discarded  and  not  reviewed  by 
panel. 

8.  Organizational  Capability 
Statement  (pages  OC-1  and  following;  3 
pages  maximum). 

9.  Supporting  Documents  (pages  SD- 
1  and  following;  10  pages  maximum, 
exclusive  of  letters  of  support  or 
agre^rtient). 

B.  Intttructions  for  Preparing 
Application  Components 

Sti^ndard  Forms  424  and  424 A: 
Follqw  the  instructions  in  Part  VI, 
Appendix  B.  In  Item  8  of  Form  424, 
check  New.  In  Item  10  of  the  424, 
clearly  identify  the  Catalog  of  Federal 
Domestic  Assistance  Program  Number 
and  Title  for  the  program  for  which 
funds  are  being  requested  (93.660, 
Youth  Gang  Drug  Prevention  Program). 

Budget  justification:  Provide 
breakdowns  for  major  budget  categories 
and  justify  significant  costs.  List 
amounts  and  sources  of  all  funds,  both 
Federal  and  non-Federal,  that  will  be 
used  for  this  project. 

Standard  Form  424B.  Certification 
Regarding  Drug-Free  Workplace, 
Certification  Regarding  Debarment,  and 


Certification  Regarding  Lobbying:  Of 
these  forms,  only  the  Standard  Form 
424B  and  the  Certification  Regarding 
Lobbying  need  to  be  signed  and 
returned  with  the  application.  By 
signing  and  submitting  its  application, 
the  applicant  is  certifying  its 
compliance  with  the  requirements  set 
forth  in  the  attached  Drug-Free 
Workplace  and  Debarment  certification 
notices. 

Project  summary  description:  Clearly 
mark  this  separate  page  with  the 
applicant  name  as  shovm  in  item  5  of 
the  SF  424  and  the  title  of  the  project 
as  shown  in  item  11  of  the  SF  424.  The 
summary  description  should  not  exceed 
1,200  characters,  including  words, 
spaces  and  punctuation.  These  1,200 
characters  become  part  of  the  computer 
database  on  each  project. 

Care  should  be  taken  to  produce  a 
summary  description  which  accurately 
and  concisely  reflects  the  proposal.  It 
should  describe  the  objectives  of  the 
project,  the  approaches  to  be  used  and 
the  outcomes  expected.  The  description 
should  also  include  a  list  of  major 
products  (such  as  plans,  training 
materials,  manuals,  etc.)  that  will  result 
from  the  proposed  project.  The  project 
summary  description,  together  with  the 
information  on  the  SF  424,  will 
constitute  the  project  abstract.  It  is  the 
major  source  of  information  about  the 
proposed  project  and  is  usually  the  first 
part  of  the  application  that  the 
reviewers  read  in  evaluating  the 
application. 

Program  Narrative  Statement:  Use  the 
Evaluation  Criteria  in  Part  III  as  a  way 
to  organize  the  Narrative.  Be  sure  to 
address  all  the  specifics  contained  in 
the  Minimum  Requirements  for  Project 
Design.  The  narrative  section  is  limited 
to  30  typed  pages,  double  spaced, 
printed  only  on  one  side,  with  at  least 
Vi  inch  margins.  Pages  over  the  30-page 
limit  will  be  discarded  and  not 
reviewed  by  the  panel.  Past  attempts  by 
applicants  to  exceed  page  limits  or  to 
circumvent  space  limitations  by  using 
verj'  small  print  have  resulted  in 
negative  responses  from  reviewers.  It  is, 
therefore,  in  the  best  interest  of 
applicants  to  ensure  that  the  narrative 
state.iient  is  easy  to  read,  logically 
developed  in  accordance  with  the 
preceding  evaluation  criteria  and 
minimum  requirements  and  adheres  to 
page  limitations. 

Organizational  Capability  Statement: 
Applicants  must  provide  a  description 
(no  more  than  three  pages,  double- 
spaced)  of  how  the  applicant  agency  is 
organized;  its  expertise  in  the  area  of 
youth  development  and/or  violence 
prevention;  its  ability  to  bring  together 
a  broad  coalition  of  agencies  and 


organizations;  and  the  plarming  and 
management  capabilities  it  possesses. 
Provide  an  organizational  chart  showing 
the  relationship  of  this  projed  to. the 
current  organization.  If  the  agency  is  a 
recipient  of  funds  from  the 
Administration  on  Children,  Youth  and 
Families  for  programs  other  than  that 
applied  for  in  this  application,  identify 
those  programs  and  explain  the  extent 
to  which  they  might  be  involved  in  this 
project. 

Supporting  Documentation:  The 
maximum  for  supporting 
documentation  is  10  pages,  double 
spaced,  exclusive  of  letters  of  support  or 
agreement.  These  documents  might 
include  resumes,  newspaper  clippings, 
and  evidence  of  the  program's  efforts  to 
coordinate  youth  services  at  the  local 
level.  Documentation  over  the  ten  page 
limit  will  not  be  reviewed.  Applicants 
may  include  as  many  letters  of  support 
or  agreement  as  are  appropriate. 

C.  Application  Submission 

To  be  considered  for  a  grant,  each 
applicant  must  submit  one  signed 
original  and  two  additional  copies  of  the 
grant  application,  including  all 
attachments,  to  the  application  receipt 
point  specified  below.  The  original  copy 
of  the  application  must  have  original 
signatures,  signed  in  black  ink.  Each 
copy  must  be  stapled  (back  and  front)  in 
the  upper  left  comer.  All  copies  of  a 
single  application  must  be  submitted  in 
a  single  package. 

Because  each  application  will  be 
duplicated  by  the  government,  do  not 
use  or  include  separate  covers,  binders, 
clips,  tabs,  plastic  inserts,  maps, 
brochures  or  any  other  items  that  cannot 
be  processed  easily  on  a  photocopy 
machine  with  an  automatic  feed.  Do  not 
bind,  clip,  fasten  or  in  any  way  separate 
subsections  of  the  application, 
including  supporting  documentation. 

1.  Closing  Date  for  the  Receipt  of 
Applications 

The  closing  date  for  submission  of 
applications  for  the  grant  program 
contained  in  this  announcement  is  July 
8,  1994.  Applications  may  be  mailed  to 
the  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants,  370  L'Enfant  Promenade,  SW, 
6th  Floor  Ea.st,  OFM/DDG.  Washington, 
DC  20447. 

Hand  delivered  applications  are 
accepted  during  the  normal  working 
hours  of  8  a.m.  to  4:30  p.m..  Monday 
through  Friday,  on  or  prior  to  the 
established  closing  date  at: 
Administration  for  Children  and 
Families.  Division  of  Discretionary 
Grants,  370  L'Enfant  Promenade.  SW, 
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6th  Floor,  OFM/DDG,  901  D  Str*?et.  SW. 
Washington.  EX:  20447. 

Envelopes  containing  applications 
must  cieariy  indicate  the  speciHc 
program  that  the  applicr.tion  is 
addressing:  Youth  Gang  Drug 
Prevention  Frogram. 

2.  Deadline  for  Submission  of 
ppplications 

a.  Deadline.  Applications  will  t« 
considered  as  meeting  the  dea<liine  If 
they  are  either: 

i.  Received  on  or  before  the  deadline 
date  at  the  above  addres-s,  or 

ii.  Sent  on  or  before  the  deadline  date 
and  rsceived  by  the  granting  agency  in 
time  for  the  independent  r*.view  under 
DHHS  GAM  1-62.  (Applicants  are 
cautioned  to  request  a  legibly  datod  U.S. 
Postal  Ser\'ic8  postmark  or  to  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Ser\ice  as 
proof  of  timely  mailing.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing.) 

b.  Late  applications.  Applications 
which  do  not  meet  the  criteria  stated 
above  are  considered  late  applications. 
The  Administration  for  Children  and 
Families  (ACF)  will  notif>'  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  current  competition. 

c.  Extension  of  deadline.  The  granting 
agency  may  extend  the  deadline  for  all 
applicants  because  c  facts  of  God  such 
as  earthquakes,  floods  or  hurricanes, 
etc.,  or  when  there  is  a  widespread 
disruption  of  the  mails.  However,  if 
ACF  does  not  extend  the  deadline  for  all 
applicants,  it  may  not  waive  or  extend 
the  deadline  for  any  applicants. 

3.  Checklist  for  a  Complete  Application 

One  original  application  signed  in 

black  ink  and  dated  plus  two 

copies; 
A  completed  SPOC  certification 

with  the  date  of  SPOC  contact 

entered  in  item  16  on  page  1  of  SF 

424,  if  applicable; 
SF  424  (The  original  application 

must  have  the  word  ORIGINAL 

hand  printed  in  bold  block  letters  at 

the  top  margin  of  its  SF  424); 

SF424A; 

Budget  Justification; 

SF  424B; 

Certification  Regarding  Lobbying; 

Project  Summary  Description; 

Program  Narrative  Statement 

(maximum  of  30  double-spaced 

pages); 
Organizational  Capability 

Statement  (maximum  of  three  pages 

(iouble-spaced);  and 
Supporting  Documents  (maximum 

of  10  pages  double-spaced). 


(Catalog  of  Federal  CkHiisstic  Assistance 
Number  93.660,  Youth  Gang  Dnig  Pr«>vention 
Progran) 

Di.tpd:  April  21.19S4 
Olivia  A.  Golden, 

Comrnissioner.  Administration  on  Children. 
Youth  and  Families. 

Appendix  A— ExecuHre  Order  li372 — Slate 
Sin^e  Poicfs  oi  Contact 

Ariznr.a 

Mre.  J.i:!ice  Di^nn,  Attn:  Arizona  State 
Clearinghouse.  380Q  N.  C'^ntrai  Avenue. 
14th  Floor,  Phcenix.  Arium*  85012. 
Telephone  (602]  280-1315 

Arkansas 

Tracie  L  Copeland,  Manager,  State 
Qearinghousc,  Office  of  Infergovernmental 
S«Tvices.  I>cpartment  of  Finance  and 
Adminisiralioa,  PO  Box  3278,  Little  Rock. 
Arkan-ias  72203.  Telephcnie  (501)  682- 
1074 

California 

Glenn  Stober,  Grants  Coordinator,  Of?.c«  of 
Planning  and  Research,  1400  Tenth  Street. 
.Sacramento.  California  95814,  Telephone 
(916)  323-7480 

Colorado 

State  Single  Point  of  Contact.  Slate 
Clearinghouse,  Division  of  Local 
Government,  1313  Sherman  Street.  Room 
520,  Denver,  Colorado  80203.  Telephone 
(303)866-2156 

Delaware 

Ms.  Francine  Booth,  State  Single  Point  of 
Contact.  Executive  Department,  Thomas 
Collins  Building.  Dover,  Delaware  19903. 
Telephone  (302)  736-3326 

District  of  Columbia 

Rodney  T.  Hallman,  State  Single  Point  of 
Contact,  Office  of  Grants  Management  and 
Development,  717  14th  Street  NW.  Suite 
500.  Washington  DC  20005,  Telephone 
(202)  727-6551 

Florida 

Florida  State  Clearinghou.<;e, 

Intergovernmental  Affairs  Policy  Unit. 
Executive  Office  of  the  Governor,  Office  of 
Planning  and  Budgeting.  The  Capitol. 
Tallahassee,  Florida  32399-0001. 
Telephone  (904)  488-8441 

Geoq^ia 

Mr.  Charles  H.  Badger,  Administrator, 
Georgia  State  Clearinghouse,  254 
Washington  Street  SW.,  Atlanta,  Gfxjrgia 
30334,  Telephone  (404)  656-3855 

Illinois 

Steve  Klokkcnga.  State  Single  Point  of 
Contact  Office  of  the  Governor,  107 
Stratton  Building,  Springfield.  Illinois 
62706,  Telephone  (217)  782-1671 

Indiana 

lean  S.  Blackwell.  Budpet  Director,  State 
Budget  Agency.  212  State  House, 
Indianapolis,  Indiana  46204.  Telephone 
(317)  232-5610 


Iowa 

Mr.  Steven  R.  Mct^nn.  Division  of 
Community  Trogfess,  Iowa  Department  of 
EconuniiC  Development,  200  East  Grand 
Avenue,  Ds;s  Moines,  luwa  50309, 
Telephone  (515)  281-3725 

Kentucky 

Ronaid  W.  Cook.  Orfico  of  the  Covemor, 
Depaimcnt  of  Lof.al  GoveiTiment.  1024 
r<!oito!  Center  Drive,  Franlffort.  Kentucky 
406C1.  Telenh<me  (502)  564-2382 

Maine 

Ms  Joyce  Con.Non,  Stale  Planning  OiT.i«. 
Stale  House  Station  *38,  Augusta.  Mdino 
04333.  Telephone  (207)  239-3261 

Maryland 

Ms.  Mary  Abrams,  Chief.  Maryland  Slate 
Clearinghouse  Department  of  Sute 
Planning.  301  West  P,-eston  Street, 
Baltimore.  Maryland  21201-2365, 
Telephone  (301)  225-4490 

Massachusetts 

Karen  Arono,  State  Clearinghouse.  Executive 
Office  of  Communities  and  Development, 
KtO  Can:bridge  Street,  Room  1803,  Boston, 
Massachusetts  02202.  Telephone  (617) 
727-7001 

Michigan 

Richard  S.  Pastula,  Director,  Michigan 
Department  of  Commerce,  Lansing, 
Michigan  48909.  Telephone  (517)  373- 
7356 

Mississippi 

Ms  Cathy  Mallette,  Clearinghouse  Officer, 
Office  of  Federal  Grant  Management  and 
Reporting,  301  West  Pearl  Su^eet.  Jackson, 
Mississippi  39203.  Telephone  (601)  960- 
2174 

Missouri 

Ms.  Lois  Pohl,  Federal  Assistance 
Clearinghouse,  OPice  of  Administration, 
P  O.  Box  809.  Room  430,  Truman  Building. 
Jefferson  City,  Missouri  65102.  Telephone 
(314)  751-4834 

Nevada 

Department  of  Administration,  State 
Clearinghouse.  Capitol  Complex.  Carson 
City,  Nevada  89710,  Telephone  (702)  687- 
4065,  Attention:  Ron  Sparks. 
Clearin^ouse  Coordinator 

New  Hampshire 

Mr.  Jeffrey  H.  Taylor,  Director,  New 
Hampshire  Office  of  State  Planning,  Attn: 
Intergovernmental  Review,  Process/James 
E  Biel)er.  2'/-.;  Beacon  Street,  Concord,  New 
Hampshire  03301,  Telephone  (603)  271- 
2155 

New  fersey 

G.Tgory  W.  Adkins,  Acting  Director,  Division 
of  0)mrounity  Resources.  N.J.  Department 
of  Community  Affairs,  Trenton,  New  Jersey 
08625-0803,  Telephone  (609)  292-6613. 
PIsase  direct  correspondence  and 
questions  to:  Andrew  J.  Jaskolka,  State 
Review  Process.  Division  of  Communily 
Resources,  CN  814,  Room  609,  Trenton,  New 


Jersey  08625-0803,  Telephone  (609)  212- 
9025. 

Xiw  Mexico 

George  Elliott,  Deputy  Director,  State  Budget 
pivision.  Room  190,  Bataan  Memorial 
Building,  Santa  Fe,  New  Mexico  87503, 
Telephone  (505)  827-3640,  FAX  (505)  827- 
3006 

A/e»-  York 

Naw  York  State  Clearinghouse,  Division  of 
the  Budget.  State  Capitol,  Albany,  New 
York  12224,  Telephone  (518)  474-1605 

Ap'qrt/j  Carolina 

Mrs.  Chr>'s  Baggett,  Director,  Office  of  the 
Secretary'  of  Admin.,  N.C.  State 
Clearinghouse,  116  W.  Jones  Street, 
Raleigh.  North  Carolina  27603-8003. 
Telephone  (919)  733-7232 

North  Dakota 

N.D.  Single  Point  of  Contact,  Office  of 
Intergovernmental  Assistance,  Office  of 
Management  and  Budget,  600  East 
Boulevard  Avenue,  Bismarck,  North 
Dakota  58505-0170,  Telephone  (701)  224- 
2094 

Ohio 

Larry  Weaver.  State  Single  Point  of  Contact. 
55tate/Federal  Funds  Coordinator,  State 
Clearinghouse,  Office  of  Budget  and 
Management,  30  East  Broad  Street,  34th 
Floor,  Columbus.  Ohio  43266-0411, 
Telephone  (614)  466-0698 

Rhode  Island 

Mr.  Daniel  W.  Varin,  Associate  Director. 
Statewide  Planning  Program.  Department 
of  Administration.  Division  of  Planning. 
265  Melrose  Street,  Providence,  Rhode 
Island  02907,  Telephone  (401)  277-2656. 
Please  direct  correspondence  and 
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questions  to:  Review  Coordinator,  Office  of 
Strategic  Planning 

South  Carolina 

Omeagia  Burgess,  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor.  1205  Pendleton  Street,  Room 
477,  Columbia,  South  Carolina  29201, 
Telephone  (803)  734-0494 

South  Dakota 

Ms.  Susan  Comer,  State  Clearinghouse 
Coordinator,  Office  of  the  Governor,  500 
East  Capitol,  Pierre.  South  Dakota  57501. 
Telephone  (605)  773-3212 

Tennessee 

Mr.  Charles  Brown.  State  Single  Point  of 
Contact  State  Planning  Office.  500 
Charlotte  Avenue.  309  John  Sevier 
Building,  Nashville.  Tennessee  37219. 
Telephone  (615)  741-1676 

Texas 

Mr.  Thomas  Adams,  Governor's  Office  of 
Budget  and  Planning.  P.O.  Box  12428. 
Austin,  Texas  78711.  Telephone  (512)  463- 
1778 

Utah 

Utah  State  Clearinghouse,  Office  of  Planning 
and  Budget.  Attn:  Carolyn  Wright.  Room 
1 16  State  Capitol.  Salt  Lake  City.  Utah 
84114.  Telephone  (801)  538-1535 

Vermont 

Mr.  Bernard  D.  Johnson.  Assistant  Director, 
Office  of  Policy  Research  &  CoordinaUon. 
Pavilion  Office  Building,  109  State  Street, 
Montpelier,  Vermont  05602,  Telephone 
(802)  828-3328 

Wert  Virginia 

Mr.  Fred  Cutlip,  Director,  Community 
Development  Division.  West  Virginia 


Dovelopmer.f  Office.  Buiiding  *6.  Room 
553,  Charleston,  West  Virginia  25305, 
Telephone  (304)  348-4010 

Wisconsin 

Mr.  William  C  Ca:ey,  Federal/State 
Relations,  Wisconsin  Department  of 
Administration,  101  South  Webster  Street 
P.O.  Bex  7864,  Madison,  Wisconsin  53707. 
Telephone  (608)  266-0267 

Wyoming 

Sheryl  Jeffiics.  State  Single  Point  of  Contact. 
Herschler  Building,  4th  Floor,  East  Wing, 
Cheyenne.  Wyoming  82002,  Telephone  ' 
(307)  777-7574 

Guam 

Mr.  Michael  J.  Reidy,  Director,  Bureau  of 
Budget  and  Management  Research,  Office 
of  the  Governor,  P.O.  Box  2950,  Agana, 
Guam  96910,  Telephone  (671)  472-2285 

Northern  Mariana  Islands 

State  Single  Point  of  Contact,  Planning  and 
Budget  Office.  Office  of  the  Governor. 
Saipan.  CM,  Northern  Mariana  Islands 
96950 

Puerto  Rico 

Norma  Buigos/Jo6«  H.  Caro,  Chairman/ 
Director,  Puerto  Rico  Planning  Board, 
Minillas  Go\emment  Center,  P.O.  Box 
41119,  San  Juan,  Puerto  Rico  00940-9985, 
Telephone  (809)  727-4444 

Virgin  Islands 

Jose  L  George,  Director.  Office  of 
Management  and  Budget.  #41  Non^gade 
Emancipation  Garden  Station.  Second 
Floor,  Siaint  Thomas.  Virgin  Islands  00802, 
Please  direct  correspondence  to:  Linda 
Clarke,  Telephone  (809)  774-0750. 
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Instructions  for  the  SF  424 

This  is  a  standard  form  used  by  applicants 
as  e  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
coainient  proceaure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  Included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicants  submission. 
Iterti  and  Entry 

1i  Self-explanator>'. 

2.  Date  application  submitted  fo  Federal 
agency  (or  State  is  applicable)  &  anplicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Fedleral  Identifier  numlwr.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 
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8.  Check  appropriate  box  and  enter 

appropriate  letter(s)  in  the  space(s)  provided; 

—"New"  means  a  new  assistance  award. 

~""55°^'n"at'on"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

•Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g.. 
construction  or  real  property  projects),'attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities) 

13.  Self—explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  dwreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  hinding.  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  For  Fpderal 
ExecuUve  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  yoii  to 
sign  this  application  as  official  representative 
must  be  file  in  the  applicant's  office.  (Certain 
Federal  agencies  may  require  that  this 
authorization  be  submitted  as  part  of  the 
application.) 
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General  Instructions 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A.  B.  C.  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case, 
Sections  A.  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Lines  1-4. 
Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  jjertaining  to  a  single 
program  requiring,  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a)  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requirino  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  dors  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  lot-ils  by  programs. 

Lines  1—}.  Columns  (c)  through  (g) 

For  new  applications,  leave  Columns  (t) 
and  fd)  blank.  For  each  line  entry  in  Q)lumns 
-  (a)  and  (b).  enter  in  Columns  (e).  (f),  and  (g) 
the  appropriate  a.-nounts  of  funds  nncded  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications. 
subn.it  thf^se  forms  before  the  enil  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  G.i!umns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
amoun((s)  in  Column  (g)  should  be  the  sum 
of  a.Tiounts  in  Columns  (e)  and  (f). 


For  supplemental  gmnts  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Column  (e)  and  (f). 

Line  5 — Show  the  totals  for  all  columns 
used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4.  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5).  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (fl  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C.  S'on-Federal-Fesources 

Lines  8-1 1 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessar\- 

Column  (b) — EntCr  the  contribution  to  bv 
made  by  the  applicant. 

Colunm  (c) — E.nter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  v\  hich  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b). 
(c),  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (b)-(e)  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  Line  5, 
Column  (f).  Section  A. 


Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-{e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  t>pe  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Assurances — Non-Construction  Programs 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances,  if  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  L!nited  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 


3.  Will  established  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  c»pproval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§  4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  fuTided  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPMs  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to: 

(a)  Title  VI  of  the  Civil  Rights  Act  of  1964 
(P.L.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin; 

(b)  Title  IX  of  the  Education  Amendments 
of  1972,  as  amended  (20  U.S.C.  §§  1681- 
1683,  and  1685-1686),  which  prohibits 
discrimination  on  the  basis  of  sex; 

(c)  Section  504  of  the  Rehabilitation  Act  of 
1973.  as  amended  (29  U.S.C.  §  794),  which 
prohibits  discrimination  on  the  basis  of 
handicaps; 

(d)  The  Age  Discrimination  Act  of  1975,  as 
amended  (42  U.S.C.  §§6101-«107).  which 
prohibits  discrimination  on  the  basis  of  age; 

(e)  The  Drug  Abuse  Office  and  treatment 
Act  of  1972  (P.L.  92-255),  as  amended, 
relating  to  nondiscrimination  on  the  basis  of 
drug  abuse; 

(0  The  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism; 

(g)  Sections  523  and  527  of  the  Public 
Health  Service  Act  of  1912  (42  U.S.C.  290  dd- 
3  and  290  ee-3),  as  amended,  relating  to 
confidentiality  of  alcohol  and  drug  abuse 
patient  records; 

(h)  Title  VIII  of  the  Civil  Rights  Act  of  1968 
(42  U.S.C.  3601  et  seq),  as  amended,  relating 
to  non-discrimination  in  the  sale,  rental  or 
financing  of  housing; 

(i)  Any  other  nondiscrimination  provisions 
in  the  specific  statue(s)  under  which 
application  for  Federal  assistance  is  being 
made:  and 
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(j)  The  requirements  of  any  other 
nondiscrimination  statute(s)  which  may 
apply  to  the  application. 

7.  Will  comply  or  has  already  complied, 
with  the  requirements  of  Titles  11  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
§§  276a  to  276a-7),  the  Copeland  Act  (40 
U.S.C  §  276c  and  18  U.S.C.  §§  874),  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  §§  327-333),  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L.  93-234)  which  requires 
recipients  in  a  special  flood  hazard  area  to 
participate  in  the  program  and  to  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  SlO.OOO  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  Institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  act 
of  1969  (Pub.  L.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  fiood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (36 
use.  1451  et  seq);  (f)  conformity  of  Federal 
actions  to  State  (Clear  Air)  Implementation 
Plans  under  Section  176(c)  of  the  Clear  Air 


Act  of  1955,  as  amended  (42  U.S.C.  §  7401  et 
seq);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking 
Water  Act  of  1974,  as  amended,  (PL.  93- 
523);  and  (h)  protection  of  endangered 
species  under  the  Endangered  Species  Act  of 
1973,  as  amended,  (P.L.  93-205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  for  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  US  C.  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C. 
469a-l  et  seq.) 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (PL.  89-544,  as 
amended,  7  U.S.C.  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  §§4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 

Signature  of  authorized  certifying  official 


Title 


Applicant  organization 


Dale  submitted 
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Certification  Regarding  Drug-Free  Workplace  Requirements 

Grantees  Other  Than  individuals 

By  •ignir.g  and/or  tubmMing  this  application  or  grant  agreement,  the  grantee  is  providing  the  certification 
set  out  be«ow.  ^^ 

This  ccnificatioE  is  required  by  regulations  implemeating  the  Drug-Free  Workplace  Act  of  1988, 45  CFR  Part  76.  Subpart 
F.  The  Tcgulauons,  published  in  the  May  25, 1990  FedrmI  Register,  require  certiTication  by  grantees  that  they  will  mai.iiam 
B  drug-free  workplace.  The  ccrtiTcation  set  out  t>clow  is  a  material  representation  of  fact  upon  which  reliance  will  be  placed 
when  the  Dirpartmcnt  of  Health  and  Human  Services  (HHS)  determines  to  award  the  grant.  If  it  is  later  determined  that 
the  grantee  knowingly  rendered  a  false  certification,  or  otherwise  violates  the  requirements  of  the  Drug-Free  Workplace 
Act,  HHS,  la  addition  to  any  other  remedies  available  to  the  Federal  Government,  may  taken  aaion  authorued  under  the 
Drug-Free  Workplace  Act.  False  certification  or  violation  of  the  certification  shall  be  grounds  for  suspension  of  paymenu, 
suspeosioe  of  termination  of  grants,  or  govemmeniwide  suspension  or  debarment. 

Workplaces  under  grants,  for  grantees  other  than  laiividuals,  need  not  be  identified  on  the  certification.  If  known,  lhe> 
maybe  idcrsufied  in  the  grant  application.  If  the  grao.ce  docs  not  identify  the  workplaces  at  the  time  of  application,  or  upon 
award,  if  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  workplace(s)  on  file  in  its  office  and  make  the 
information  av-ailable  for  Federal  inspection.  Failure  to  identify  all  k.oown  workplaces  constitutes  a  violation  of  the  grantee's 
drug-free  workplace  reqtiiremcnts. 

Workplace  identifications  must  include  the  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
under  tiic  gram  takes  piace  Categorical  descriptions  may  be  used  (e.g.,  all  vehicles  of  a  mass  transit  authority  or  State 
highway  dipar.aienl  while  in  operation,  State  employees  in  each  local  unemployment  office,  performers  in  concert  halls  or 
radio  srudios.) 

If  the  wofkpiacc  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 
the  changc<s),  if  it  previously  identified  the  workplaces  in  question  (see  above). 

Definiiioas  of  terms  in  the  Nonprocurcment  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification.  Grantees'  attention  is  called,  in  particular,  to  the  following  defini'.ions  from  these 
ruks: 

*CoatroIictl  substance*  means  a  controlled  substance  in  Sdiedules  I  throtigh  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  funhcr  defmed  by  regulation  (21  CFR  1308.11  throu^  1308.15). 

"Conviction"  means  a  finding  of  guilt  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  Ijy  any 
judicial  body  charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  State  criminal  drtig  sututes; 

Xrimioa)  drug  statute*  means  a  Federal  or  non-Federal  criminal  statute  involving  the  manufaaure,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  subsunce; 

*Employe«"  mear>s  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  ^nt.  including:  (i) 
All  'direa  charge*  employees;  (ii)  all  "indirect  charge*  employees  unless  their  impact  or  involvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (iii)  temporary  personnel  and  consuhants  who  are  directly  engaged  in  the  performance  of 
work  undc.--  the  grant  and  who  are  on  the  grantee's  payroll.  This  defmition  does  not  include  wc>rkers  not  on  the  payroll  of 
the  grantee  (e.g^  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  independent  contractors  not  on 
the  grantee  s  payroll;  or  employees  of  subrccipients  or  subcontraaors  in  covered  workplaces). 

The  grvn^  certifies  ttut  K  will  or  will  continue  to  provide  a  drug-free  workplace  by: 

(a)  PubLshing  a  statement  notifying  employees  that  the  unlawful  manufacture,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's  workplace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareness  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  (2)  The  gramee's  policy  of  maintaining  a  drug-free  workplace,  (3)  Any 
available  drag  counseling,  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notif>mg  the  employee  b  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  cmpbyec  wiiL 

(1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violation 
of  a  cnmiral  drug  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviaion; 

(e)  Notifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  conviction.  Employers  of  convicted  employees  must  provide  notice, 
including  p-:>sttion  title,  to  every  grant  officer  or  other  designee  on  whose  grant  activity  the  convicted  employee  was  working, 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  include  the 
identificaiicn  number(s)  of  each  affected  grant; 
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rJUJi^  °"  "f  ^^  ^°"°^S  aaionj.  wiihin  30  calendar  days  of  receiving  doUc*  under  lubparagraph  (d)(2)  w^ith- 
respect  to  any  employee  who  u  jo  convjaed:  f    '^ayu  vuy^^;.  wm 

(1)  Taking  appropriate  personnel  aoioti  against  such  an  employee,  up  to  and  bduding  termination,  consistent  with  the 
L^.^rahu^  .      Rchabilnafon  Act  of  1973.  as  amended,  or.  (2)  Rc^^i^  such  e^oyee  to  partia^rsatilfTaoS 
ma  drug  abuse  assistance  or  rehabiLiat.on  program  approved  for  such  pur^Sscs  by  a  Federal.  St«c.  or  local  hcaJih  Uu 
cnlorceaent,  or  other  appropriite  agency- 

(b)!fc)'!*(^fc)  ISlo"^  ^"''" '°  "°"°" '°  °^'**°  *  drug-free  workpUcc  through  implementation  of  paragraphs  (a). 

J?!^'!.?^**  "I!l^!r**'*  '",^*  'P*^  provided  btlow  tht  tne(t)  for  the  performance  of  work  done  In 
connection  with  the  epeclfic  gnnx  (use  attachmentt,  If  needed): 

Plact  of  PerfonnaBcf  (Street  address.  City,  County,  Sute,  ZIP  Code) 


Check if  then  are  workplace  on  file  that  are  not  uUniified  here. 


SeaioM  76^(c)  and  (d){2)and  76.635(a)(1)  and  (b)  provide  that  a  Federal  agency  may  designate  a  central  rece.w 
fTtt'Si'l^     Tf^^Z^""^  AGENCY-N^IDE  Ltif.cauons,  and  for  nSSSion  of  criSiug  «nv!S 

Ovmight,  Office  of  Mana^cmeot  and  Aa?uisJiion.  Dtpartment  of  Hcahh  and  Human  Services.  Room517-D  200 
Independence  Avenue.  S.W.,  Washington.  D.C  20201.  ^t-'  u,  mj 


DCMO  F*nD«2    E««tM4  May  IMO 
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Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered 
Transactions 

By  signing  and  submitting  this 
proposal,  the  applicant,  defined  as  the 
primary  participant  in  accordance  with 
45  CFR  Part  76.  certifies  to  the  best  of 
its  knowledge  and  believe  that  it  and  its 
principals: 

(a)  Are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  covered  transactions  by 
any  Federal  Department  or  agency; 

(b)  Have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted 
of  or  had  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or 
a  criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal.  State,  or 
local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal 
or  State  antitrust  statutes  or  commission 
of  embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  or  receiving 
stolen  property; 

(c)  Are  not  presently  indicted  or 
otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  (Federal.  State 
or  local]  with  commission  of  any  of  the 
offenses  enumerated  in  paragraph  (1)  (b) 
of  this  certification;  and 

(d)  Have  not  within  a  3-year  period 
preceding  this  application/proposal  had 
one  or  more  public  transactions 
(Federal.  State,  or  local)  terminated  for 
cause  or  default. 

The  inability  of  a  person  to  provide 
the  certification  required  above  will  not 
necessarily  result  in  denial  of 
participation  in  this  covered 
transaction.  If  necessary,  the  prospective 
participant  shall  submit  an  explanation 
of  why  it  cannot  provide  the 
certification.  The  certification  or 
explanation  will  be  considered  in 
connection  with  the  Department  of 
Health  and  Human  Services  (HHS) 
determination  whether  to  enter  into  this 
transaction.  However,  failure  of  the 
prospective  primary  participant  to 
furnish  a  certification  or  an  explanation 
shall  disqualify  such  person  from 
participation  in  this  transaction. 

The  prospective  primary  participant 
agrees  that  by  submitting  this  proposal, 
it  will  include  the  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transaction,  "provided  below  without 


modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  (To  Be  Supplied  to  Lower 
Tier  Participants) 

By  signing  and  submitting  this  lower 
tier  proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part 
76.  certifies  to  the  best  of  its  knowledge 
and  belief  that  it  and  its  principals: 

(a)  Are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  tro:ii  participation  in  this 
transaction  by  any  federal  department  or 
agency. 

(b)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of 
the  above,  such  prospective  participant 
shall  attach  an  explanation  to  this 
proposal. 

Tne  prospective  lower  tier  participant 
further  agrees  by  submitting  this 
proposal  that  it  will  include  this  clause 
entitled  "Certification  Regarding 
Debarment.  Suspension.  Ineligibility, 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions,  "without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

Certification  Regarding  Lobbying 

Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best 
of  his  or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds 
have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person 
for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  member  of  Congress,  an  officer 
or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in 
connection  with  the  awarding  of  any 
Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or 
cooperative  agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or 
will  be  paid  to  any  person  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or 


employee  of  Congress,  or  an  employee 
of  a  Member  of  Congress  in  connection 
with  this  Federal  contract,  grant,  loan  or 
cooperative  agreement,  the  undersigned 
shall  complete  and  submit  Standard 
Form-LLL.  "Disclosure  Form  to  Report 
Lobbying."  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that 
the  language  of  this  certification  be 
included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including 
subcontracts,  subgrants,  and  contracts 
under  grants,  loans,  and  cooperative 
agreements)  and  that  all  subrecipients 
shall  certify  and  disclose  accordingly. 

This  certification  is  an  material 
representation  of  fact  upon  which 
reliance  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required 
certification  shall  be  subject  to  a  civil 
penahy  of  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such 
failure. 

State  for  Loan  Guarantee  and  Loan 
Insurance 

The  undersigned  states,  to  the  best  of 
his  or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member 
of  Congress  in  connection  with  this 
commitment  providing  for  the  United 
States  to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with 
its  instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  statement 
shall  be  subject  to  a  civil  penalty  of  not 
less  than  $10,000  and  not  more  than 
$100,000  for  each  such  failure. 

Signature 
Title 

Organization 
Date 

BILUNO  CODE  4184-01-P 
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DISCLOSURE  OF  LOBBYING  ACnVITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  bwtlen  disclosure.) 


Apgiuiiilbr  OMt 


Type  of  Federal  Action: 

□   a.  contract 
b.  gr»M 

cooperative  agreement 

loan 

loan  guarantee 

loan  insurartce 


a. 
b. 
c. 
d 
e. 
f. 


2.     Status  of  Federal  Actiorv 


D 


a.  bid/offer/applioation 

b.  initial  award 

c.  post -award 


4.     Name  and  Address  ot  Reporting  Entity: 


D     Prime 


O    Subawardee 

Tier ,  tf  known: 


Congressional  Dirtrict.  ff  known: 


6.     Federal  Dcparlmcnt'Agency: 


S.      Federal  Action  Niirober,  if  known: 


D 


Report  Type: 

a-  initial  filing 

b.  material  crtange 

For  Material  Change  Only: 

year  ^__^__  quarter 
date  of  last  report  


5.     If  Reporting  Entity  in  No.  4  is  Subawardee.  Enter  Name 
and  Address  of  Prime: 


Congressional  Ptttrict.  if  kno¥/n: 


7.     Federal  Program  NameDescription: 


CFDA  Number,  if  applicable- 


9.     Award  Amoiwtt  if  kr>own: 
S 


10.  a.  Name  and  Address  of  Lobbying  Entitv 

1:1  mdivtduii,  last  name,  liril  name.  Ml): 


b.  Individuals  Performing  Services  (including  »ddm%  rf 
different  from  No.  10^ 
Oasi  name,  fmt  name.  MIH 


(anach  Conimu4iion  Shtftdi  Sf-LLL-A,  il  n^cnukfYf 


It.  Amouftt  of  Payment  (check  att  that  appfyh 

$  D  actual        C  planned 


12.  Form  of  Payment  (check  att  that  apply): 
D    a.  cash 
D    b.  in-ldr>d;  specify:  future 

value    


13.  Type  of  Payment  (check  all  that  apply)-. 


D 
O 
D 
D 
O 
O 


a.  retainer 

b.  or»e-time  fee 
c  commission 

d.  contingent  fee 

e.  deferred 

f.  other;  specify: 


14.   Brief  Description  of  Services  Performed  or  to  be  Performed  and  Date<s)  of  Service,  including  officcrU).  cmpioyc«<t)i, 
or  Membcr<s>  contacted,  for  PaymeiU  Indicated  in  Item  11: 


(tnadt  CentmuHton  »»fl(i)  Sf-UL-A.  if  nttntvy! 


IS.  Conlimiation  Shcct(s)  SF-LU.-A  attached:         Q  Yes 


D  No 


14.  MonKanon  .««KiMd  axoufti  *M  loo*  «  tultiontad  bt  o«»  >1  UlC 
MctKn  13U  T>\*  di«ckm^«  erf  to«)farw»g  tt.tMu*t  w  t  maf«.W  imtmmitimum 
^  hn  •««>  ^xt>  t¥kmxm  mm  ptac«d  br  i>m   i>«>   tbcxr*  ar«w«  iftn 

11  US-C  tJU  nM  aifcimxlKm  wkK  t*  nporwd  lo  l»>t  Canfm  trfm- 
trntt^r  and  •«  b>  a»ii>it>i  Iw  pubKi  tnptxicn  Any  pano"  atto  fad  to 
Mi  itw  «4,<Mtf  diKtowiT  tfu*  b*  wtaart  lo  a  cMi  pmany  o<  aof  tm  ihw 

t  XkOOO  and  nM  ao*  ikaK  I  ion  000 IW  aacO  lucMailioa 


Signature: 
Print  Name: 
rule:  


Telephone  No.^ . 


Dale:. 


Fedend  Us«  Oniy. 


Auihonud  tot  Lood 
Slamlwd  ronn  •  UI 


IFR  Doc  94-10647  Filed  S-6-94;  8.45  am) 
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Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

AGENCY:  Administration  for  Children 
and  Families.  DHHS. 
SUMMARY:  Part  K.  Chapter  K 
(Administration  for  Children  and 
Families)  of  the  Statement  of 
Organization.  Functions  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (56  FR  42332)  is  amended  to 
reflect  the  changes  in  Chapter  KR,  The 
Office  of  Refugee  Resettlement  (ORR) 
(56  FR  42349).  Specifically,  to  delete  the 
functional  responsibility  of  providing 
information  and  referral  services  and 
other  services  to  refugees  and  entrants, 
service  providers  and  state  and  federal 
agencies  solely  in  the  state  of  Florida. 

The  change  is  as  follows: 

Amend  ICR.20  Functions.  Paragraph  A 
to  delete  it  in  its  entirety  and  replace  it 
with  the  following: 

KR.2a  Functions.  A.  Office  of  the 
Director  is  directly  responsible  to  the 
Assistant  Secretary  for  Children  and 
Families  for  carrying  out  ORR's  mission 
and  providing  direction,  leadership, 
guidance  and  general  supervision  to  the 
component's  of  ORR.  The  Deputy 
Director  assists  the  Director  in  carrying 
out  the  responsibilities  of  the  Office. 
Within  the  Office  of  the  Director, 
administrative  staff  assist  the  Director 
and  Deputy  Director  in  managing  the 
formulation  of  program  and  salaries  and 
expenses  budgets;  and  in  providing 
administrative,  personnel  and  data 
processing  support  services. 

The  Office  coordinates  with  the  lead 
refugee  and  entrant  program  offices  of 
other  federal  departments;  provides 
leadership  in  representing  refugee  and 
entrant  programs,  policies  and 
administration  to  a  variety  of 
governmental  entities;  acts  as  the 
coordinator  of  the  total  refugee  and 
entrant  resettlement  effort  for  ACF  and 
the  Department;  and  coordinates  and 
provides  leadership  for  policies  and 
administration  of  the  legalization 
assistance  grants  to  a  wide  variety  of 
public  and  private  interests. 

Effective  Date:  May  3. 1994. 
Mary  Jo  Bane. 

Assistant  Secretary- for  Children  and  Famiiifs. 
IFR  Doc  94-11137  Filed  5-6-94;  8:45  ami 
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Food  and  Drug  Administration 
[Docket  No.  94N-0161] 

Drug  Export;  RIBAtm  HIV-1/HIV-2  Strip 
Immunoblot  Assay 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  armouncing 
that  Chiron  Corp.  has  filed  an 
application  requesting  approval  for  the 
export  of  the  biological  product  RIBAtm 
HIV-l/HIV-2  Strip  Immunoblot  Assay 
(SLA)  to  Australia,  Austria.  Belgium, 
Canada.  Denmark,  Federal  Republic  of 
Germany.  Finland.  France.  Iceland, 
Ireland.  Italy,  Japan,  Luxembourg,  the 
Netherlands.  New  Zealand.  Norway. 
Portugal.  Spain.  Sweden,  Switzerland, 
and  the  United  Kingdom. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23.  12420  Parklawn  Dr.. 
RockviUe.  MD  20857.  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  biological  products  under  the 
Drug  Export  Amendments  Act  of  1986 
should  also  be  directed  to  the  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  W.  Blumenschein,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-660),  Food  and  Drug 
Administration,  1401  Rockville  Pike. 
Rockville.  MD  20852-1448,  301-594- 
1070. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provides  that 
FDA  may  approve  applications  for  the 
export  of  biological  products  that  are 
not  currently  approved  in  the  United 
States.  Section  802(b)(3)(B)  of  the  act 
sets  forth  the  requirements  that  must  be 
met  in  an  application  for  approval. 
Section  802(b)(3)(C)  of  the  act  requires 
that  the  agency  review  the  application 
within  30  days  of  its  filing  to  determine 
whether  the  requirements  of  section 
802(b)(3)(B)  have  been  satisfied.  Section 
802(b)(3)(A)  of  the  act  requires  that  the 
agency  publish  a  notice  in  the  Federal 
Register  within  10  days  of  the  filing  of 
an  application  for  export  to  facilitate 
public  participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Chiron  Corp..  4560  Horton  St.. 
Emeryville.  CA  94608-2916.  has  filed 
an  application  requesting  approval  for 
the  export  of  the  biological  product 
RIBATM  HIV-l/HIV-2  Strip  Immunoblot 
Assay  (SIA)  to  Australia.  Austria, 
Belgium,  Canada.  Denmark.  Federal 
Republic  of  Germany.  Finland.  France. 
Iceland.  Ireland.  Italy.  Japan, 
Luxembourg,  the  Netherlands.  New 
Zealand,  Norway.  Portugal.  Spain. 


Sweden.  Switzerland,  and  the  United 
Kingdom. 

The  RIBATM  HIV-l/HIV-2  Strip 
Immunoblot  Assay  (SL\)  is  an  in  vitro 
qualitative  enzyme  immunoassay  for  the 
detection  of  antibodies  to  Human 
Immunodeficiency  Virus  Types  1  and  2 
in  human  serum  or  plasma.  The 
application  was  received  and  filed  in 
the  Center  for  Biologies  Evaluation  and 
Research  on  March  11,  1994,  which 
shall  be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  May  19, 
1994.  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commi-ssioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Biologies 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  April  25.  1994. 
James  C.  Siimnons. 

Acting  Director,  Office  of  Compliance.  Center 
for  Biologies  Evaluation  and  Fesearch. 
jFR  Doc.  94-11069  Filed  5-6-94;  8:45  am) 

BILLING  CODE  4160-01-F 

[Docket  No.  84N-0102] 

Cumulative  List  of  Orphan-Drug  and 
Biological  Designations 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  cumulative  list  of 
designated  orphan  drugs  and  biologies 
as  of  December  31,  1993.  FD,\  has 
announced  the  availability  of  previous 
lists,  which  are  brought  up-to-date 
monthly.  identif>'ing  the  drugs  and 
biologicals  granted  orphan-drug 
designation  pursuant  to  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act). 
ADDRESSES:  Copies  of  the  list  of  current 
orphan-drug  designations  and  of  any 
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future  lists  are  or  will  be  available  from 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rra.  1-23, 12420  Parklawn  Dr.. 
Rockville,  MD  20857.  and  the  OfHce  of 
Orphan  Products  Development  (HF-35), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-443-4718. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Vaccari,  Office  of  Orphan  Products 
Development  (HF-35),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-4718. 
SUPPLEMENTARY  INFORMATION:  FDA's 
Office  of  Orphan  Products  Development 
reviews  and  acts  on  applications 
submitted  by  sponsors  seeking  orphan- 
drug  designation  under  section  526  of 
the  act  (21  U.S.C.  360bb).  In  accordance 
with  this  section  of  the  act,  which 
requires  public  notification  of 
designations,  FDA  maintains  a  list  of 
designated  orphan  drugs  and 
biologicals.  This  list  is  made  current  on 
a  monthly  basis  and  is  available  upon 
request  from  the  Office  of  Orphan 
Products  Development  (contact 
identified  above).  At  the  end  of  each 
calendar  year,  the  agency  publishes  an 
up-to-date  cumulative  fist  of  designated 
orphan  drugs  and  biologicals,  including 
the  names  of  designated  compounds, 
the  specific  disease  or  condition  for 
which  the  compounds  are  designated, 
and  the  sponsors'  names  and  addresses. 
The  cumulative  list  of  compounds 
receiving  orphan-drug  designation 
through  1988  was  published  in  the 
Federal  Register  of  April  21.  1989  (54 
FR  16294).  This  list  is  available  on 
request  from  the  Dockets  Management 
Branch  (address  above).  Those 
requesting  a  copy  should  specify  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

The  list  that  is  the  subject  of  this 
notice  consists  of  designated  orphan 
drugs  and  biologicals  through  December 
31, 1993,  and,  therefore,  brings  the 
March  2. 1993  (58  FR  12041) 
publication  up  to  date. 

The  orphan-drug  designation  of  a 
drug  or  biological  applies  only  to  the 
sponsor  who  requested  the  designation. 
Each  sponsor  interested  in  developing 
an  orphan  drug  or  biological  must  apply 
for  orphan-drug  designation  in  order  to 
obtain  exclusive  marketing  rights.  Any 
request  for  designation  must  be  received 
by  FDA  before  the  submission  of  a 
marketing  application  for  the  proposed 
indication  for  which  designation  is 
requested.  (See  53  FR  47577,  November 
23.  1988.)  Copies  of  the  regulations  (see 
57  FR  62076,  December  29, 1992)  for 
use  in  preparing  an  application  for 
orphan-drug  designation  may  be 


obtained  from  the  Office  of  Orphan 
Products  Development  (address  above). 
The  names  used  in  the  cumulative  Ust 
for  the  drug  and  biological  products  that 
have  not  been  approved  or  licensed  for 
marketing  may  not  be  the  established  or 
proper  names  approved  by  FDA  for 
those  products  if  they  are  eventually 
approved  or  licensed  for  marketing. 
Because  these  products  are 
investigational,  some  may  not  have  been 
reviewed  for  purposes  of  assigning  the 
most  appropriate  established  or  proper 
name. 

Dated:  May  3,  1994. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

IFR  Doc.  94-11070  Filed  5-6-94;  8:45  am] 
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Health  Resources  and  Services 
Administration 

Final  Minimum  Percentages  for  "High 
Rate"  and  "Significant  Increase  in  the 
Rate"  for  Implementation  of  the 
Statutory  Funding  Preference  for  Allied 
Health  Project  Grants  for  Fiscal  Year 
1994 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  minimum  percentages  for  "high 
rate"  and  "significant  increase  in  the 
rate"  for  implementation  of  the  statutory 
funding  preference  for  fiscal  year  (FY) 
1994  Allied  Health  Project  Grants 
funded  under  the  authority  of  section 
767,  title  VII  of  the  Public  Health 
Service  Act,  as  amended  by  the  Health 
Professions  Education  Extension 
Amendments  of  1992,  Public  Law  102- 
408,  dated  October  13,  1992. 

Puqioses 

Section  767  authorizes  the  award  of 
grants  to  assist  in  meeting  the  costs 
associated  with  expanding  or 
establishing  programs  that  will  increase 
the  number  of  individuals  trained  in 
allied  health  professions.  Programs  and 
activities  funded  under  this  section  may 
include: 

(1)  Those  that  expand  enrollments  in 
allied  health  professions  with  the 
greatest  shortages  or  whose  services  are 
most  needed  by  the  elderly; 

(2)  Those  that  provide  rapid  transition 
training  programs  in  allied  health  fields 
to  individuals  who  have  baccalaureate 
decrees  in  health-related  sciences; 

(3)  Those  that  establish  community- 
based  allied  health  training  programs 
that  link  academic  centers  to  rural 
clinical  settings; 

(4)  Those  that  provide  career 
advancement  training  for  practicing 
allied  health  professionals; 


(5)  Those  that  expand  or  establish 
clinical  training  sites  for  allied  health 
professionals  in  medically  underser\ed 
or  rural  communities  in  order  to 
increase  the  number  of  individuals 
trained; 

(6)  Those  that  develop  curriculum 
that  will  emphasize  knowledge  and 
practice  in  the  areas  of  prevention  and 
health  promotion,  geriatrics,  long-term 
care,  home  health  and  hospice  care,  and 
ethics; 

(7)  Those  that  expand  or  establish 
interdisciplinary  training  programs  that 
promote  the  effectiveness  of  allied 
health  practitioners  in  geriatric 
assessment  and  the  rehabilitation  of  the 
elderly; 

(8)  Those  that  expand  or  establish 
demonstration  centers  to  emphasize 
innovative  models  to  link  allied  health 
clinical  practice,  education,  and 
research;  and 

(9)  Those  that  provide  financial 
assistance  (in  the  form  of  traineeships) 
to  students  who  are  participants  in  any 
such  program;  and 

(A)  who  plan  to  pursue  a  career  in  an 
allied  health  field  that  has  a 
demonstrated  personnel  shortage;  and 

(B)  who  agree  upon  completion  of  the 
training  program  to  practice  in  a 
medically  underserved  community;  that 
shall  be  utilized  to  assist  in  the  payment 
of  all  or  part  of  the  costs  associated  with 
tuition,  fees  and  such  other  stipends  as 
the  Secretary  may  consider  necessary. 

To  maximize  program  benefit, 
programs  that  provide  financial 
assistance  in  the  form  of  traineeships  to 
students  will  not  be  considered  for 
funding  in  FY  1994. 

Funding  Preference 

The  statutory  preference  identified  in 
section  767(b)(2)  and  the  statutory 
preference  identified  in  section  791(a)  of 
the  PHS  Act  have  been  combined  in  the 
following  preference  which  will  be 
applied  to  Allied  Health  Project  Grants 
for  fiscal  year  1994: 

(A)  expand  and  maintain  first-year 
enrollment  by  not  less  than  10  percent 
over  enrollments  in  base  year  1992;  or 

(B)  demonstrate  that  not  less  than  20 
percent  of  the  graduates  of  such  training 
programs  during  the  preceding  2-year 
period  are  working  in  medically 
underserved  communities  (high  rate  for 
placing  graduates  in  practice  settings 
having  the  principal  focus  of  serving 
residents  of  medically  underserved 
communities;  OR 

(C)  during  the  2-year  period  preceding 
the  fiscal  year  for  which  such  an  award 
is  sought,  has  achieved  a  significant 
increase  in  the  rate  of  placing  graduates 
in  such  settings. 
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Final  Miniinuin  Percentages  for  "High 
Rate"  and  "Significant  Increase  in  the 
Rate" 

A  notice  which  proposed  minimum 
percentages  for  "high  rate"  and 
"significant  increase  in  the  rate"  for 
implementation  of  the  statutory  funding 
preference  for  AUied  Health  Project 
Grants  was  published  in  the  Federal 
Register  on  November  18, 1993  at  58  FR 
60863.  No  comments  were  received 
during  the  comment  period.  Therefore, 
the  minimum  percentages  for  "high 
rate"  and  "significant  increase  in  the 
rate"  remain  as  proposed.  The  final 
percentages  are  listed  below. 

"High  rate"  is  defined  as  a  minimum 
of  20  percent  of  graduates  in  academic 
year  1991-92  or  academic  year  1992-93, 
whichever  is  greater,  who  spend  at  least 
50  percent  of  their  worktime  in  clinical 
practice  in  the  specified  settings. 
Graduates  who  are  providing  care  in  a 
medically  underserved  community  as  a 
part  of  a  fellowship  or  other  educational 
experience  can  be  counted. 

"Significant  increase  in  the  rate" 
means  that,  between  academic  years 
1991-92  and  1992-93.  the  rate  of 
placing  graduates  in  the  specified 
settings  has  increased  by  a  minimum  of 
50  percent  and  that  not  less  than  15 
percent  of  graduates  from  the  most 
recent  year  are  working  in  these 
settings. 

Additional  Information 

If  additional  programmatic 
information  is  needed,  please  contact: 
Dr.  Norman  Clark,  Program  Officer, 
Associated  Health  Professions  Branch. 
Division  of  Associated.  Dental  and 
Public  Health  Professions,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  room  8C-02,  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
Telephone  (301)  443-6763. 

The  Catalog  of  Federal  Domestic 
Assistajice  number  for  this  program  is 
93.191.  This  program  is  not  subject  to 
the  provisions  of  Executive  Order 
12372.  Intergovernmental  Review  of 
Federal  Programs  (as  implemented 
through  45  CFR  part  100).  This  program 
is  not  subject  to  the  Public  Health 
System  Reporting  Requirements. 

Dated:  May  3. 1994 
|ohn  H.  KeLso, 

Acting  Aciministmtor 

IFR  Doc.  94-11065  Filed  5-6-94:  8:45  am] 
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Health  Resources  and  Services 
Administration  Advisory  Council; 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  National 
Advisory  bodies  scheduled  to  meet 
during  the  month  of  June  1994. 

Name:  Advisory  Commission  on 
Childhood  Vaccines  (ACCV). 

Date  and  Time:  June  1. 1994;  9  a.m  -5  p.m. 
June  2. 1994;  9:00  a.m.-3:00  p.m. 

Place:  Parklawn  Building.  ConfiBrence 
Rooms  G  &  H.  5600  Fishers  Lane.  Rockville. 
Maryland  20857. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Commission: 

(1)  Advises  the  Secretary  on  the 
implementation  of  the  Program. 

(2)  On  its  own  initiative  or  as  the  result  of 
the  filing  of  a  petition,  recommends  changes 
in  the  Vaccine  Injury  Table. 

(3)  Advises  the  Secretary  in  implementing 
the  Secretary's  responsibilities  under  section 
2127  regarding  the  need  for  childhood 
vaccination  products  that  result  in  fewer  or 
no  significant  adverse  reactions. 

(4)  Surveys  Federal,  State,  and  local 
programs  and  activities  relating  to  the 
gathering  of  information  on  injuries 
associated  with  the  administration  of 
childhood  vaccines,  including  the  adverse 
reaction  reporting  requirements  of  section 
2125(b).  and  advises  the  Secretary  on  means 
to  obtain,  compile,  publish,  and  use  credible 
data  related  to  the  frequency  and  severity  of 
adverse  reactions  associated  with  childhood 
vaccines,  and 

(5)  Recommends  to  the  Director  of  the 
National  Vaccine  Program  research  related  to 
vaccine  injuries  which  should  t>e  conducted 
to  carry  out  the  National  Vaccine  Injury 
Compensation  Program. 

Agenda:  The  full  Commission  will  meet 
commencing  at  9  a.m.  on  Wednesday.  June 
1  until  5  p.m..  and  from  9  a.m.  to  3  p  m.  on 
Thursday.  June  2.  Agenda  items  will  include, 
but  not  be  limited  to.  a  report  on  the  March 
15  meeting  of  the  Ad-hoc  Subcommittee  of 
the  National  Vaccine  Advisory  Committee  on 
the  Institute  of  Medicine's  review  of 
"Pertussis  Immunization  a.^d  Serious  Acute 
Neurologic  Illnesses  in  Children"  (The  Miller 
Study),  a  report  on  the  FD.\"s  assessment  of 
different  vaccine  lots,  a  report  by  the 
Department  of  Justice  on  the  efforts  to 
streamline  the  damages  process,  a  report  on 
the  task  force  on  safer  vaccines,  an  update  on 
the  vaccine  information  materials,  a  report  on 
the  National  Vaccine  Plan,  routine  Program 
reports;  reports  from  the  National  Vaccine 
Program,  and  reports  from  the  ACCV 
Subcommittees.  In  addition,  on  June  1. 
following  the  meeting  of  the  full 
Commission,  there  will  be  simultaneous 
meetings  of  two  of  the  Commission's 
Working  Subcommittees: 

\'ame:  Financial  Review  SutKrommittee  of 
the  Advisory  Commission  on  Childhood 
Vaccines. 

Time:  June  1.  1994,  4  p.m. -5  p.m. 


P/oce:  Conference  Room  H,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
Maryland  20857. 

Open  for  entire  meeting. 

Purpose:  This  Subcommittee  reviews 
quarterly,  with  the  administrative  staff,  the 
financing  of  the  Vaccine  Injury 
Compensation  Trust  Fund,  the  output  of 
.  funds  resulting  from  each  vaccine  and  each 
adverse  event,  and  the  relationship  of  each 
vaccine  and  each  adverse  event  to  the  rate  of 
depletion  of  the  Trust  Fund. 

If  these  studies  justify  any  increase  or  any 
decrease  of  surtax  for  each  vaccine,  these 
recommendations  can  be  made  to  the  full 
Commission  and,  if  accepted,  can  bo 
forwarded  to  the  Secretary. 

Agenda:  The  Subcommittee  will  meet  and 
discuss  the  trust  fund  t>alance  for  the  post- 
1988  claims  and  the  status  of  spending  on  the 
pre-1988  claims. 

Name:  Scientific  Review  Subcommittee  of 
the  Advisory  Commission  on  Childhood 
Vaccines. 

Time:  June  1. 1994,  4  p.m.-5  p  m. 

Place:  Conference  Room  C.  Parklawn 
Building,  5600  Fishers  L.ane.  Rockville, 
Maryland  20857. 

Open  for  entire  meeting. 

Purpose:  This  Subcommittee  will  review 
statistics  from  all  sources  (the  Compensation 
System,  Vaccine  Adverse  Events  Reporting 
System  (VAERS),  the  U.S.  Court  of  Federal 
Claims,  etc.)  that  can  give  any  reason  for  any 
alterations  (additions,  subtractions,  or 
revisions)  in  the  Vaccine  Injury  Table.  The 
Subcommittee  will  consider  any  applications 
for  inclusion  of  additional  vaccines  and 
associated  events  to  the  table  and  make 
recommendations  on  these  to  the 
Commission.  Ail  recommendations  by  the 
Subcommittee  will  be  considered  by  the  full 
Commission  and,  if  accepted,  will  be 
forwarded  to  the  Secretary.  This 
Subcommittee  will  also  be  the  first  line  of 
study  for  all  outside  studies  and  literature 
reports  with  subjects  affecting  the  Vaccine 
Injury  Table. 

Agenda:  The  Subcommittee  will  meet  and 
discuss  recent  update  on  the  VAERS  project. 

Additionally,  on  June  2,  following  the 
meeting  of  the  full  Commission,  there  will  bi' 
a  meeting  of  one  of  the  Commission's 
Working  Subcommittees: 

Name:  Subcommittee  on  Process  of  the 
Advisory  Commission  on  Childhood 
Vaccines. 

Time:  June  2, 1  p.m. -3  p.m. 

Place:  Conference  Room  G,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
Mar>  land  20857. 

Open  for  entire  meeting. 

Purpose:  This  Subcommittee  is  responsible 
for  seeking,  receiving,  a.id  analyzing 
systematic  feedback  (fro.m  interested  parents' 
groups,  petitioner's  attorneys,  etc.)  on  the 
implementation  of  the  Vaccine  Injury 
Compensation  Program  (VICPj  and  for 
making  recommendations  to  the  full 
Commission  for  appropriate  changes  in  the 
system  in  order  to  improve  the  processes  ana 
procedures  used  by  the  various  parties 
involved  in  the  VICP. 

Agenda:  To  he  determined. 

Public  comment  will  be  permitted  at  tne 
respective  Subcommittee  meetings  before 
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they  adjourn  in  the  evening;  before  noon  and 
at  llhe  end  of  the  full  Commission  meeting  on 
June  1;  and  before  noon  and  before  they 
adjoiirn  on  the  second  day  on  June  2.  Oral 
presentations  will  be  limited  to  5  minutes  per 
public  speaker. 

Persons  interested  in  providing  an  oral 
presentation  should  submit  a  written  request, 
along  with  a  copy  of  their  presentation  to  Mr. 
Bryan  Johnson,  Division  of  Vaccine  Injury 
Compensation,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  room  8A-35,  5600  Fishers 
Lane,  Rockville,  MD  20852;  Telephone  (301) 
443-1533. 

Requests  should  contain  the  name, 
address,  telephone  number,  and  any  business 
or  professional  affiliation  of  the  person 
desiring  to  make  an  oral  presentation.  Groups 
having  similar  interests  are  requested  to 
combine  their  comments  and  present  them 
through  a  single  representative.  The 
allocation  of  time  may  be  adjusted  to 
accommodate  the  level  of  expressed  interest. 
The  Division  of  Vaccine  Injury  Compensation 
will  notify  each  presenter  by  mail  or 
telephone  of  their  assigned  presentation  time. 
Persons  who  do  not  file  an  advance  request 
for  p-esentation,  but  desire  to  make  an  oral 
statement,  may  sign  up  in  Conference  Rooms 
G  &  H  before  10  a.m.  on  June  1  and  2.  These 
persons  will  be  allocated  time  as  time 
permits. 

Anyone  requiring  information  regarding 
the  Commission  should  contact  Mr.  Bryan 
Johnson,  Division  of  Vaccine  Injury 
Compensation.  Bureau  of  Health  Professions, 
room  8A-35,  5600  Fishers  Lane,  Rockville. 
Maryland  20852;  Telephone  (301)  443-1533. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Bated:  May  3,  1994. 

Jackie  E.  Baiun, 

Advisory  Committee  Management  Officer. 
HRSA. 

[FR  Doc.  94-11066  Filed  5-6-94;  8:45  ami 

BILLING  CODE  4160-1S-P 


National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Meeting:  AIDS 
Research  Advisory  Committee,  NIAID 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  AIDS  Research  Advisory  Committee, 
National  Institute  of  Allergy  and 
Infectious  Diseases,  on  June  17,  1994,  in 
the  Cr>'stal  Ballroom  of  the  Hyatt  Hotel. 
1  Bethesda  Metro  Center.  Bethesda, 
Maryland  20814. 

Tne  entire  meeting  will  be  open  to  the 
public  from  8  a.m.  until  adjournment. 
The  AIDS  Research  Advisory  Committee 
(ARAC)  advises  and  makes 
recommendations  to  the  Director. 
National  Institute  of  Allergy  and 
Infectious  Diseases,  on  all  aspects  of 
research  on  HIV  and  AIDS  related  to  the 
mission  of  the  Division  of  AIDS 
(DAIDS). 


The  Committee  will  provide  advice 
on  scientific  priorities,  policy,  and 
program  balance  at  the  Division  level. 
The  Committee  will  review  the  progress 
and  productivity  of  ongoing  efforts, 
identify  critical  gaps/obstacles  to 
progress,  and  provide  concept  clearance 
for  proposed  research  initiatives. 
Attendance  by  the  public  will  be  limited 
to  .space  available. 

Ms.  Anne  P.  Claysmith.  Executive 
Secretary.  AIDS  Research  Advisory 
Committee.  DAIDS.  NIAID.  NIH.  Solar 
Building,  room  2A22,  telephone  (301) 
496-0545.  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members  upon  request.  Individuals  who 
plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Claysmith  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health) 

Dated:  May  3,  1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  94-11025  Filed  5-6-94;  8:45  ami 

BILLING  CODE  4140-1-M 


National  Cancer  Institute;  Meeting  of 
the  Frederick  Cancer  Research  and 
Development  Center  Advisory 
Committee 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Frederick  Cancer  Research  and 
Development  Center  Advisory 
Committee.  June  13-14. 1994.  Building 
549.  Executive  Board  Room.  NCI 
Frederick  Cancer  Research  and 
Development  Center.  Frederick, 
Maiyland. 

This  meeting  will  be  open  to  the 
public  on  June  13  from  8:30  a.m.  to 
approximately  10:30  a.m.  to  discuss 
administrative  matters  such  as  future 
meetings,  budget,  and  informational 
items  related  to  the  operation  of  the  NCI 
Frederick  Cancer  Research  and 
Development  Center.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  June  13 
from  approximately  10:30  a.m.  to  recess 
and  on  June  14  from  8:30  a.m.  to 
adjournment  for  discussion  of  the 
previous  site  visit  recommendations  for 
the  Chemistry  of  Carcinogenesis 
Laboratory  under  contract  with 
Advanced  BioScience  Laboratories- 


Basic  Research  Program  (ABL-BRP)  and 
site  visit  review  of  the  ABL-BRP 
Mammalian  Genetics  Laboratory. 

These  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
Contractor,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Carole  Frank,  Committee 
Management  Officer,  National  Cancer 
Institute,  Executive  Plaza  North,  Room 
630E.  National  Institutes  of  Health.  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892-9906.  Tel.  (301)  496-5708.  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  committee  members  upon 
a>quest. 

Dr.  Cedric  VV.  Long,  Executive 
Secretan,'.  Frederick  Cancer  Research 
and  Development  Center  Advisory 
Committee,  National  Cancer  Institute 
Frederick  Cancer  Research  and 
Development  Center.  P.O.  Box  B, 
Frederick,  Maryland  21702-1201,  Tel. 
(301)  846-1108,  will  furnish  substantive 
program  information  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Cedric  Long,  Tel.  (301)  846- 
1108  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.3,93,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397.  Cancer  Centers 
Support;  93.398.  Cancer  Research  Manpower. 
93.399,  Cancer  Control) 

Dated:  May  3,  1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc  94-1102  Filed  5-6-94;  8:45  ami 

BILUNG  CODE  4140-01-M 


National  Cancer  Institute;  Meeting  of 
the  Biometry  and  Epidemiology 
Contract  Review  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Biometry  and  Epidemiology 
Contract  Review  Committee,  National 
Cancer  Institute,  National  Institutes  of 
Health,  June  27-28. 1994.  at  the 
Executive  Plaza  North  Building, 
Conference  room  G.  6130  Executive 
Boulevard,  Rockville,  Maryland  20852. 

This  meeting  will  be  open  to  the 
public  from  9  a.m.  to  10  a.m.  on  June 
27  to  discuss  administrative  details. 
Attendance  by  the  public  will  be  limited 
to  space  available. 
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In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c){6).  Title  5,  U.S.C.  and  section 
10(d)  of  Pub!;c  lx,w  92-463,  the  meeting 
will  be  clostd  to  the  public  on  June  27 
from  10  a.m.  to  recess  and  on  June  28 
from  9  a.m.  to  ndjourrment  for  the 
review,  discussicp.,  p;:d  evaluation  of 
individual  contract  p.roposals.  These 
proposals  ar.  1  the  diMussions  could 
reveal  confidtriJial  lr»de  secrets  or 
commercial  p.-cpcrty  such  as  patentable 
material  and  psrsoriai  information 
concerning  ind;vi Ji.als  associated  with 
the  proposal;,  disclosure  of  which 
would  consf;tu;e  a  cUarly  unwarranted 
invasion  of  jwr^or.al  privacy. 

The  Comi.-uttL'e  M.iiiagement  Officer, 
National  Cai'.csr  Institute.  Executive 
Plaza  North.  Koore  630E,  National 
Institutes  of  I 'tiaUh.  9000  Rockville 
Pike,  Bethesda,  Mar\!and  20892-9903. 
Tel.  (301)  496-5708!  will  provide  a 
summary  of  the  mt^eting  and  roster  of 
the  committee  meir.bers  upon  request. 

Dr.  Harvey  P.  Stei.i.,  ScientiHc  Review 
Administrator,  Contn:.jts  Review 
Branch,  Divi.sion  of  Extramural 
Activities,  National  Qmcer  Institute. 
National  Institotos  of  Ht.alth,  Executive 
Plaza  North,  room  601 C,  9000  Rockville 
Pike,  Bethesda,  MarybiiJ  20892-9903. 
Tel.  (301)  496-7030.  will  furnish 
substantive  program  information. 

Individuals  who  plan  to  attend  and 
need  special  assistanct!  such  as  sign 
language  interpretation  or  other 
reasonable  arcommodjtions  should 
contact  Ms.  Alma  O.  Carter  on  (301) 
496-7523  in  advance  of  the  meeting. 

(Catalog  of  F-^le.'al  Dorr'^stic  Assistance 
Program  Nurrbers:  <>3.193.  Cancer  Cause  and 
Prevention  Research,  93-3"}4,  Cancer 
Detection  and  Diagnosis  Research;  93.395. 
Cancer  Treatrnunt  Ki^si-ar.'.ti;  93.396,  Cancer 
Biology  Research:  93.3i*7,  Cancer  Centers 
Support:  93.3  :iS,  QinctT  Research  Manpower: 
93.399,  CanctrConL-ol) 

Dated:  May  3.  1994. 
Susaa  K.  Feldmon, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  94-n022  Filed  5-6-94;  8:45  ami 
BILLING  CODE  414»-01-«l 


National  institutes  of  Health  National 
Cancer  Institute;  Meetings  of  the 
National  Cancer  Advisory  Board  and 
its  Sut}committ€es 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  National  Cancer  Advisory  Board, 
National  Cancer  Institute,  and  its 
Subcommittees  on  May  31  and  June  1, 
1994.  The  full  Board  will  meet  in 
Conference  Room  10,  6th  Floor, 
Building  3lC,  National  Institutes  of 
Health,  9000  Rockville  Pike,  Bethesda, 


Maryland  20892.  Meetings  of  the 
Subcommittees  of  the  Board  will  be 
held  at  the  times  and  places  listed 
below.  Except  as  noted  below,  the 
meetings  of  the  Board  and  its 
Subcommittees  will  be  open  to  the 
public  to  discuss  issues  relating  to 
committee  business  as  indicated  in  the 
notice.  Attendance  by  the  public  will  be 
limited  to  space  available. 

A  portion  of  the  Board  meeting  will 
be  closed  to  the  public  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5.  U.S.C. 
and  section  10(d)  of  Public  Law  92-463. 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Office. 
National  Cancer  Institute.  National 
Institutes  of  Health,  E.xecutive  Plaza 
North,  room  630.  9000  Rockville  Pike, 
Bethesda.  Maryland  20892  (301/496- 
5708),  will  provide  a  summary  of  the 
meeting  and  roster  of  the  Board 
members,  upon  request. 

Lidividuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Carole  Frank,  Committee 
Management  Specialist,  at  301/496- 
5708  in  advance  of  the  meeting. 
Name  of  Committee:  National  Cancer 

Advisory  Board. 
Executive  Secretary:  Dr.  Marvin  R.  Kalt, 

Executive  Plaza  North,  room  600A 

Bethesda,  MD  20892;  (301)  496-5147. 
Dates  o/ Meeting  .May  31-June  1,  1994. 
Place  of  Meeting:  Building  31C, 

Conference  Room  10. 
Open:  May  31 — 8  a.m.  to  approximately 

12  noon. 
Agenda:  Report  on  activities  of  the 

President's  Cancer  Panel;  the 

Director's  Report  on  the  National 

Cancer  Institute;  and  Scientific 

Presentations. 
Closed:  May  31 — 3  p.m.  to  recess. 
Agenda:  For  review  and  discussion  of 

individual  gra.nt  applications. 
Open:  June  1 — 8  a.m.  to  adjournment. 
Agenda:  Policy  and  Scientific 

Presentations,  subcommittee  Reports; 

and  New  Business. 

Name  of  Committee:  Subcommittee  on 

Planning  and  Budget. 
Executive  Secretary:  Ms.  Cherie  Nichols, 

Building  31.  room  11A19  Bethesda, 

MD  20892;  (301)  496-5515. 


Date  of  Meeting:  May  31. 1994. 
Place  of  Meeting:  Building  3lC, 

Conference  Room  8. 
Open:  2  p.m.  to  3  p.m. 

Agenda:  To  discuss  the  NQ  budget  and 
various  planning  issues. 

Name  of  Committee:  Clinical 

Investigations  Task  Force. 
Executive  Secretary:  Dr.  Bruce  Chabner, 

Building  31.  room  3A52  Bethesda, 

MD  20892;  (301)  496-^291. 
Date  of  Meeting:  May  31. 1994. 
Place  of  Meeting:  Building  3lC, 

Conference  Room  8. 

Open:  Immediately  following  the  recess 
of  the  NC\B's  closed  session. 

Agenda:  To  discuss  clinical 
investigational  issues. 

Name  of  Committee:  Subcommittee  for 
Special  Priorities. 

£xecu^jve  Secretary:  Ms.  Iris  Schneider, 
Building  31.  room  11A48  Bethesda. 
MD  20892;  (301)  496-5534. 

Date  of  Meeting:  May  31.  1994 

Place  of  Meeting:  Building  3lC, 

Conference  Room  9. 
Open:  2  p.m.  to  3  p.m. 

Agenda:  To  discuss  issues  related  to 
special  priorities. 

Name  of  Committee:  Subcommittee  on 
Information  and  Cancer  Control. 

Executive  Secretary:  Mr.  Paul  Van 
Nevel.  Building  31.  room  10A31. 
Bethesda.  MD  20892;  (301)  496-6631. 

Date  of  Meeting:  May  31, 1994. 
Place  of  Meeting:  Building  31C, 

Conference  Room  9. 
Open:  1  p.m.  to  2  p.m. 
Agenda:  To  discuss  cancer  control 

issues. 

Name  of  Committee:  Subcommittee  on 
Cancer  Centers. 

Executive  Secretary:  Dr.  Brian  Kimes, 
Executive  Plaza  North,  room  300 
Bethesda.  MD  20892;  (301)  496-€537. 

Date  of  Meeting:  May  31, 1994. 

Place  of  Meeting:  Building  31C, 
Conference  8. 

Open:  1  p.m.  to  2  p.m. 

Agenda:  To  discuss  the  cancer  centers. 

Name  of  Committee:  Subcommittee  on 
Environmental  Carcinogenesis. 

Executive  Secretary:  Dr.  Richard 
Adamson,  Building  31.  room  11A03, 
Bethesda,  MD  20892;  (301)  496-6618. 

Date  of  Meeting:  h/lay  31, 1994. 

Place  of  Meeting:  Building  3lC. 
Conference  9. 

Open:  Immediately  following  the  recess 
of  the  NCAB's  closed  session. 
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Agenda:  To  discuss  environmental 
carcinogenesis. 

Catalog  of  Federal  Ccn:cst:c  Assistance 
Program  Nundwrs:  i93..J93,  Cancer 
Cause  and  JVvtntion  Research;  93.394, 
Cancer  Detection  end  Diagnosis 
\  Research;  9J.39?.  C<-:r!c>?r  Treatment 
i  Research;  93.3'j5,  Cint  vr  Biology 
I   Research;  93..'('3.-,Canr3r Centers 
Support;  93  3vri.  C?!!cvr  Research 
I   Manpower;  53. 399,  Cancer  Control) 
uutrd:  May  3,  ^t^^»'^ 
Susan  K.  Fcldman. 

IF^  Doc.  94--!  5023  VAri  S-6-94;  8:45  am| 
BiLUNG  COOe  «-.4&-CI-M 


National  InstitJte  cf  OiatJetes  and 
Digestive  and  Kidney  Diseases; 
Meeting:  Nationat  Dicostive  Diseases 
Advisory  Board 

Pursuant  to  Pubhc  Law  92-463, 
nojtice  is  herf'by  civeii  of  the  meeting  of 
th0  National  Dig«>:ii:-.9  Diseases 
Advisory  Board  on  June  6, 1994  from 
8:30  a.m.  until  4  p.m.  The  focus  of  the 
morning  portion  of  tho  meeting  will  be 
devoted  to  discussion  of 
rocommendations  5rom  "The  Role  of 
Tronsjugular  Intraht-petic  Portal- 
Systemic  Shunt"  (TIPS)  conference.  The 
Board  will  aiso  he.ir  foilow  up  reports 
on  other  issues  inciuding  the  impact  of 
Health  Care  Refcm:,  Jhe  Clinical  Trials 
Program,  and  paUcr;  ?.nd  professional 
educational  activit.M-s.  This  meeting  will 
be  open  to  the  puHic  and  will  be  held 
at  the  Bethesda  Mnniott.  5151  Pooks 
Hill  Road,  Bethes-ia,  Maryland  20814. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Notice  of  the  meeting 
room  will  be  posted  in  the  hotel  lobby. 

For  any  further  information,  and  for 
individuals  who  plan  io  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contact  Ms.  Tonimie  S.  Tralka, 
Executive  Director,  National  Digestive 
Diseases  Advisory  Board,  1801 
Rockville  Pike.  Suiie  300,  Rockville. 
Maryland  20852,  (301)  496-6045,  two 
weeks  prior  to  the  meeting.  In  addition, 
her  office  will  provide  a  membership 
roster  of  the  Board  and  an  agenda  and 
summaries  of  the  .ictual  meetings. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-S4<}.  Diabetes.  Endocrine 
and  Metabolic  Di.spaws;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases.  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 

Dated:  May  3, 1994. 
Susan  K.  Feldman, 
Committee  Managnment  Officer,  NIH. 
IFR  Doc.  94-11026  Filed  5-6-94;  8:45  am) 

BILUNG  COD6  4140-01-41 


National  Institute  of  Health 

National  Heart.  Lung,  and  Blood 
Institute;  Meeting  of  the  Sickle  Cell 
Disease  Advisory  Comn-iiUee 

Pursuant  to  Public  Law  Q2-4G3, 
notice  is  hereby  given  of  the  ai acting  of 
the  Sickle  Cell  Disease  Ad .  isc.^ 
Committee,  National  Heart.  Lung,  and 
Blood  Institute,  June  3. 19'J4.  The 
meeting  will  be  held  at  the  National 
Institutes  of  Health,  Federal  Ouilding, 
Conference  Room  B-19.  TZr-iQ  Wisconsin 
Avenue,  Bethesda,  Mar\  land  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  9  a.m.  to  adin-a.-nment,  to 
discuss  recommendations  on  the 
implementation  and  evalu3;ion  of  the 
Sickle  Cell  Disease  Progrn.^.  .Attendance 
by  the  public  will  be  li.-.-.ited  to  space 
available. 

Ms.  Terry  Long,  Chief, 
Communications  and  Public 
Information  Branch,  National  Heart, 
Lung,  and  Blood  Institute,  Building  31. 
room  4A21.  Bethesda.  Maryland  20892. 
(301)  496-^236,  will  provide  a  summary 
of  the  meeting  and  a  roster  of  the 
committee  members  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dr.  Clarice  D.  Reid.  Executive 
Secretary,  Sickle  Cell  Disease  Advisory 
Committee,  Division  of  Blood  Diseases 
and  Resources,  NHLBI,  Federal 
Building,  room  508,  Bethesda.  Maryland 
20892,  (301)  496-6931.  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  May  3, 1994. 
Susan  K.  Feldman. 
Committee  Management  Officer,  NIH. 
|FR  Doc.  94-11027  Filed  5-&-94;  8:45  am] 

BILUNG  COOE  4140-01-M 


National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Amended 
Meeting 

Notice  is  hereby  given  of  a  change  in 
the  agenda  of  the  meeting  of  the 
National  Advisory  Neurological 
Disorders  and  Stroke  Council  (NINDS) 
on  May  26-27. 1994,  published  in  the 
Federal  Register  on  April  15, 1994  (59 
FR  18141). 

The  scientific  presentation  by  an 
NINDS  intramural  scientist  ana  the 


Director  of  the  NIH  Office  of  Alternative 
Medicine  will  not  be  reported.  The 
agenda  will  include  a  report  by  the 
Acting  Director,  Division  of  Extramural 
Activities,  NINDS,  and  a  presentation  by 
an  NINDS  grantee. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  No. 
93.854,  Biological  Basis  Research  in  the 
Neurosciences) 

Datnd:  M.iy  3. 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
IFR  Doc.  94-1 1024  Filed  5-6-94;  8:45  am) 

BILLING  COOE  4t4O-01-M 


Public  Health  Service 
[GN  »  2241] 


National  Vaccine  Advisory  Committee 
(NVAC),  Sul>commlttee  on  Future 
Vaccines;  Public  Meeting 

agency:  Office  of  the  Assistant 
Secretai7  for  Health,  HHS. 
summary:  The  Department  of  Health  and 
Human  Services  (DHHS)  and  the  Office 
of  the  Assistant  Secretary  for  Health 
(OASH)  are  announcing  for  the 
forthcoming  meeting  of  the  Future 
Vaccines  Subcommittee  of  the  National 
Vaccine  Advisory  Committee. 
DATES:  Date,  Time  and  Place:  June  3, 
1994,  at  9  a.m.  to  5  p.m..  Maryland 
Conference  Room.  Parklawn  Building, 
5600  Fishers  Lane,  Rockville,  Maryland 
20857.  The  entire  meeting  is  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Written  requests  to  participate  should 
be  sent  to  Chester  A.  Robinson,  D.P.A., 
Acting  Executive  Secretary,  National 
Vaccine  Advisory  Committee,  National 
Vaccine  Program  Office.  HHH  Building, 
room  730E.  200  Independence  Avenue. 
SW..  Washington,  DC  20201,  (202)  401- 
8141. 

AGENDA:  OPEN  PUBUC  HEARING: 
Interested  persons  may  formally  present 
data,  information,  or  views  orally  or  in 
writing  on  issues  to  be  discussed  by  the 
Subcommittee.  Because  of  limited 
seating,  those  desiring  to  make  such 
presentations  should  make  a  request  to 
the  contact  person  before  May  27,  and 
submit  a  brief  description  of  the 
information  they  wish  to  present  to  the 
Subcommittee.  Requests  should  include 
the  names  and  addresses  of  proposed 
participants.  A  maximum  of  10  minutes 
will  be  allowed  for  a  given  presentation, 
but  the  time  may  be  adjusted  depending 
on  the  number  of  persons  presenting. 
Any  person  attending  the  meeting  wiio 
does  not  request  an  opportunity  to 
speak  in  advance  of  the  meeting  will  be 
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allowed  to  make  an  oral  presentation  at 
the  conclusion  of  the  meeting,  if  time 
permits,  at  the  Chairperson's  discretion. 
OPEN  SUBCOMMITTEE  DISCUSSION:  The 
Subcommittee  is  charged  with 
developing  guidance  that  will  lead  to 
the  development,  licensure,  and  best 
u.<^  of  existing  and  new  vaccines  in  the 
simplest  possible  immunization 
schedules.  The  discussions  will  include 
the  desirable  scope,  focus,  organization, 
outcome,  presentation,  and  timing  of  its 
deliberations. 

A  list  of  Subcommittee  members  and 
the  charter  of  the  NVAC  Committee  will 
be  avaiKible  at  the  meeting.  Those 
unable  to-attend  the  meeting  may 
request  thi.s  inlormation  from  the 
contact  person. 

Dated:  April  26.  1994. 
Chester  A.  Robinson, 

Acting  Executive  Secretary,  NVAC. 

IFR  Doc.  94-11099  Filed  5-6-94;  8:45  ami 

BILLING  CODE  4160-17-M 


Food  and  Drug  Administration 

[GNi?  2240] 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  H,  Chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (35  FR  3685.  February  25. 1970 
and  56  FR  29484,  June  27, 1991,  as 
amended  most  recently  in  pertinent 
parts  at  51  FR  39424,  October  28.  1986) 
is  amended  to  reflect  the  following 
reorganization  in  the  Food  and  Drug 
Administration  (FDA). 

FDA  proposes  to  revise  the 
substructure  of  the  Office  of  Legislative 
Affairs  within  the  Office  of  External 
Affairs.  The  purpose  of  the  revisions  to 
the  substructure  is  to  organize  around 
program  areas  rather  than  the  current 
oversight  and  legislative  functional 
areas  to  increase  the  efficiency  of  FDA's 
legislative  and  oversight  support  on 
issues  that  pertain  to  specific  programs 
including  biologies,  drugs,  and  devices; 
and  provide  the  appropriate 
specialization  that  is  required  to  more 
effectively  perform  these  functions. 

Under  section  HF-B,  Organization: 

1.  Delete  subparagraphs  (d-1) 
Oversight  and  Investigations  Staff 
(HFADA)  and  (d-2)  Legislation  and 
Special  Projects  Staff  (HFADB)  in  their 
entirety  and  insert  the  new 
subparagraphs  (d-1)  Congressional 
Affairs  Staff  I  (HFADA),  (d-2) 
Congressional  Affairs  Staff  II  (HF ADC), 
and  (d-3)  Special  Projects  Staff 


(HFADD)  under  paragraph  Office  of 
Legislative  Affairs  (HFAD)  under  Office 
of  External  Affairs  (HFAQ)  reading  as 
follows: 

Congressional  Affairs  Staff  I 
(HFADA).  Serves  as  the  Agency  focal 
point  with  Congress,  the  Department, 
PHS,  and  other  agencies  on  all 
congressional  and  legislative  issues  and 
activities  as  they  pertain  to  the  Center 
for  Food  Safety  and  Applied  Nutrition, 
the  Center  for  Veterinary  Medicine,  the 
National  Center  for  Toxicological 
Research,  and  cross-cutting  Agency 
organizational  components  and  issues. 

Coordinates  and  prepares  Agency 
responses  to  congressional  and 
legislative  inquiries  and  other  sensitive 
correspondence  on  various  issues  that 
affect  the  Agency  including  proposed 
legislation,  oversight,  investigative,  and 
co.nstituent  matters. 

Initiates,  coordinates,  and  provides 
in-depth  analyses  of  Agency  legislative 
needs  and  proposed  and  pending 
legislation  by  preparing  supporting 
documents,  legislative  proposals,  and 
position  papers  for  the  Commissioner. 
Deputy  Commissioners,  other  Agency 
officials.  Congress,  and  OMB. 

Develops  and  coordinates  testimony 
for  the  Agency  and  the  Department  for 
presentation  to  congressional 
committees;  monitors  hearings;  and 
edits  transcripts  of  Agency  testimony. 

Provides  information  on  the  Agency's 
legislative  programs  and  proposals  to 
consumers  and  regulated  industry. 

In  collaboration  with  other  FDA  and 
Department  offices,  initiates  and 
conducts  appraisals  of  regulatory  and 
scientific  policies  to  resolve  problems 
pertaining  to  FDA  programs  and 
policies  under  existing  statutes. 

Congressional  Affairs  Staff  II 
(IIFADC).  Serves  as  the  Agency  focal 
point  with  Congress,  the  Department. 
PHS,  and  other  agencies  on  all 
congressional  and  legislative  issues  and 
activities  as  they  pertain  to  the  Center 
for  Biologies  Evaluation  and  Research, 
the  Center  for  Drug  Evaluation  and 
Research,  and  the  Center  for  Devices 
and  Radiological  Health. 

Coordinates  and  prepares  Agency 
responses  to  congressional  and 
legislative  inquiries  and  other  sensitive 
correspondence  on  various  issues  that 
affect  the  Agency  including  proposed 
legislation,  oversight,  investigative,  and 
constituent  matters. 

Initiates,  coordinates,  and  provides 
in-depth  analyses  of  Agency  legislative 
needs  and  proposed  and  pending 
legislation  by  preparing  supporting 
documents,  legislative  proposals,  and 
position  papers  for  the  Commissioner, 
Deputy  Commissioners,  other  Agency 
officials.  Congress,  and  OMB. 


Develops  and  coordinates  testimony 
for  the  Agency  and  the  Department  for 
presentation  to  congressional 
committees;  monitors  hearings;  and 
edits  transcripts  of  Agency  testimony. 

Provides  information  on  the  Agency's 
legislative  programs  and  proposals  to 
consumers  and  regulated  industry'. 

In  collaboration  with  other  FDA  and 
Department  offices,  initiates  and 
conducts  appraisals  of  regulatory  and 
scientific  policies  to  resolve  problems 
pertaining  to  FDA  programs  and 
policies  under  existing  statutes. 

Special  Projects  Staff  (HFADD). 
Coordinates  studies  and  investigations 
of  Agency  components  that  are 
conducted  by  outside  organizations 
including  the  Office  of  Technology 
Assessment  (OTA),  Congressional 
Research  Service  (CRS).  and  the  General 
Accounting  Office  (GAO). 

Monitors  all  GAO.OTA  activities 
regarding  FDA. 

Under  Section  HF-D,  Delegation  of 
Authority.  Pending  further  delegations, 
directives,  or  orders  by  the 
Commissioner  of  Food  and  Drugs,  all 
delegations  of  authority  to  officers  or 
employees  of  the  Office  of  Legislative 
Affairs  in  effeii  prior  to  this  date  shall 
continue  in  effect  in  them  or  their 
successors. 

Dated:  April  12.  1994. 
David  A.  Kessler, 

Commissioner  of  Food  and  Drugs. 

IFR  D(j<;.  '14-11098  Filed  5-6-94;  8:45  ami 

BILUNQ  CODE  4160-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT-930-^210-04-l>;  MTM  80345] 

Order  Providing  for  Opening  of  Public 
Land  in  Yellowstone  County;  Montana 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  order  will  open  land 
reconveyed  to  the  United  States  in  an 
exchange  under  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
1701  et  seq.  (FLPM.\),  to  the  operation 
of  the  public  land,  mining,  and  mineral 
leasing  laws. 

EFFECTIVE  DATE:  July  15,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Dick 
Thompson,  BLM  Montana  State  Office, 
P.O.  Box  36800,  Billings,  Montana 
59107,  (406)  255-2829. 
SUPPLEMENTARY  INFORMATION: 

1.  The  following  described  lands  have 
been  reconveyed  by  exchange  to  the 
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United  States  pursuant  to  Section  206  of 
the  Act  of  October  21, 1976.  43  U.S.C. 
1716  from  the  State  of  Montana: 

Priocipal  Meridian,  Montana 

T.  1  S..  R.  26  E.. 
Sec.  23.  INfEV«SWV«.  N'^SE'A.  SE'ASE'/.. 

Comprising  160.00  acres  in  Yellowstone 
County. 

2.  At  9  a.m.  on  July  15. 1994.  the 
reconveyed  lands  described  above  will 
be  opened  to  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  July  15. 
1994.  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  oixler  of  filing. 

3.  At  9  a.m.  on  July  15. 1994.  the 
reconveyed  lands  described  above  will 
be  opened  to  location  and  entry  under 
the  United  States  mining  laws  and  to 
the  operation  of  the  mineral  leasing 
laws,  subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  lands 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988).  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  inter\'ene  in 
disdiites  between  rival  locators  over 
pos^t  ssory  rights  since  Congress  has 
pro\ 
couil 


ided  for  such  determination  in  local 


Dak  >d.  April  25. 1994. 
lamffi  Binando, 

Actit ;  Deputy  State  Director.  Division  of 
Lanasand Renewable  Resources. 

Distribution 

Origjinal  and  2  copies  to  Federal 

Register. 
SO  bulletin  Board. 
Phvfilis  Belcher.  (MT-950).  4210-04 

siias.oo. 

DM.jMilesCity. 
AM.lBillings  Resource  Area. 
Honorable  Marc  Racicot,  Governor  of 

Montana,  Helena.  Montana  59601. 
Monfana  Department  of  Fish,  Wildlife 

and  Parks, 

^ames  A.  Fosewitz.  1420  East  Si.xth 


Attn 


A\^nue,  Helena,  Montana  59620. 


Yellowstone  County  Commissioners. 
Yellowstone  County  Courthouse, 
Billings.  Montana  59101. 

[FR  Doc.  94-11074  Filed  S-6-94;  8:45  am] 

BILLING  CODE  «31»-ON-P 


Fish  and  Wildiife  Service 

Availability  of  a  Draft  Recovery  Plan 
for  Platanthera  praeclara  (Western 
Prairie  Fringed  Orchid)  for  Review  and 
Comment 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION;  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a 
technical/agency  draft  recovery  plan  for 
the  threatened  Platanthera  praeclara 
(western  prairie  fringed  orchid).  This 
terrestrial  orchid  is  currently  known  to 
occur  in  74  populations  in  Iowa. 
Kansas.  Minnesota,  Missouri,  Nebraska, 
North  Dakota.  Oklahoma,  and  the 
Canadian  province  of  Manitoba  on 
Federal,  state,  county,  township,  and 
private  land.  The  Service  solicits  review 
and  comments  from  the  public  on  this 
draft  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
August  8, 1994  to  receive  consideration 
by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  Chief,  Division  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  Bishop  Henry  Whipple 
Federal  Building.  1  Federal  Drive.  Fort 
Snelling,  55111-4056  (telephone:  612/ 
725-3276).  Written  comments  and 
materials  regarding  the  plan  should  be 
addressed  to  Zella  E.  EUshoff,  Regional 
Botanist,  at  the  above  address. 
Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Zella  E.  Ellshoff  at  the  above  address 
and  telephone  number. 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 


United  States.  Recovery  plans  describe 
actions  considered  necessary  for 
conservation  of  the  species,  establish 
criteria  for  the  recovery  levels  for 
downlisting  or  delisting  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.],  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(0  of  the  Act.  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  tliese 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

Platanthera  praeclara  (western  prairie 
fringed  orchid)  is  currently  known  to 
occur  in  the  western  Central  Lowlands 
and  eastern  Great  Plains  of  the  United 
States  (in  Iowa.  Kansas,  Minnesota. 
Missouri,  Nebraska,  North  Dakota,  and 
Oklahoma)  and  the  Interior  Plains  of 
south-central  Canada  (in  Manitoba). 
Habitat  includes  Hre-  and  grazing- 
adapted  communities  including 
unplovved.  calcareous  prairies  and  sedge 
meadows,  old  fields,  and  roadside 
ditches.  The  major  threat  to  the  species 
is  the  destruction  of  habitat  for 
cropland.  Habitat  alteration  due  to  land 
use  practices  (burning,  grazing,  and 
mowing)  and  hydrologic  change  (filling 
of  wetlands)  also  adversely  affecis  the 
species.  Recovery  efforts  will 
concentrate  on  protecting  and 
maintaining  self-sustaining  populations 
in  habitat  known  to  support  extant 
populations  in  applicable  physiographic 
regions  of  each  state  within  the  species' 
historical  range.  These  actions  include, 
but  are  not  limited  to:  Identifying  and 
.searching  potential  habitat,  maintaining 
habitat  of  known  populations  as  native 
prairie,  conducting  appropriate  research 
and  monitoring,  developing  and 
implementing  habitat  management 
plans  that  sustain  and  enhance 
populations  of  the  species, 
disseminating  information  about  the 
species  to  a  variety  of  audiences,  and 
providing  the  highest  level  of  legal 
protection  appropriate  for  all  ( 

populations.  j 

Public  Comments  Solicited  j 

The  Service  solicits  WTitten  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
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will  be  considered  prior  to  approval  of 
the  plan. 

Authority 

The  authority  for  this  action  is  section  4(0 
of  the  Endangered  Species  Act,  16  U.S.C. 
1433(f). 

Dated:  May  3. 1994. 
Marvin  E  Moriarty, 
Acting  Regional  Director. 
[FR  Doc.  94-11082  i?iled  5-6-94;  8:45  am] 

BILUNG  CODE  4310-6S-M 


Availability  of  Final  Environmental 
Impact  Statement 

agency:  U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 

ACTION:  Notice  of  availability  of  a  final 
Environmental  Impact  Statement  for  the 
proposed  reintroduction  of  gray  wolves 
to  Yellowstone  National  Park  and 
Central  Idaho. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ed  Bangs,  Project  leader  Gray  Wolf  EIS, 
Box  8017,  Helena,  Montana  59601  (406) 
449-5202. 

SUPPLEMENTARY  INFORMATION:  A  limited 
number  of  individual  copies  of  the  EIS 
may  be  obtained  from  the  above 
address.  Copies  of  the  final  EIS  have 
been  distributed  to  public  libraries 
throughout  Wyoming,  Montana,  and 
Idaho,  to  federal,  state,  local,  and  tribal 
agencies,  and  organizations  that 
commented  on  the  draft  EIS,  and  to 
individuals  requesting  copies.  Copies  of 
the  EIS  and  copies  of  public  comment 
on  the  draft  EIS  are  also  available  for 
inspection  at  the  U.S.  Department  of  the 
Interior,  Fish  and  Wildlife  Service, 
Endangered  Species/Ecological  Service 
Offices  in  Helena,  Montana,  Boise, 
Idaho,  and  Cheyenne,  Wyoming.  Any 
comments  on  the  proposal  must  be 
received  no  later  than  30  days  after  the 
date  of  publication  of  the  notice  of 
availability  of  the  EIS  on  the 
reintroduction  of  gray  wolves  to 
Yellowstone  National  Park  and  Central 
Idaho,  by  EPA  in  the  Federal  Register. 
No  action  will  be  taken  on  this  proposal 
before  30  days  following  publication  of 
the  notice  of  availability  of  the  EIS  by 
EPA. 

Dated:  May  4. 1994. 
Jonathan  P.  Deason, 

Director,  Office  of  Environmental  Policy  and 
Compliance. 
IFR  Doc  94-11132  Filed  5-6-94:  8:45  am) 

BILUNO  CODE  4310-6S-M 


Minerals  Management  Service 

[DES  94-22] 

Gulf  of  Mexico  Region;  Availability  of 
the  Draft  Environmental  Impact 
Statement  and  Locations  and  Dates  of 
Public  Hearings  for  Proposed  Central 
and  Western  Gulf  of  Mexico  Sales  152 
and155,  etal. 

The  Minerals  Management  Service 
has  prepared  a  draft  Environmental 
Impact  Statement  (EIS)  relating  to 
proposed  1995  Outer  Continental  Shelf 
(OCS)  Oil  and  Gas  Lease  Sales  152  and 
155  in  the  Central  and  Western  Gulf  of 
Mexico.  The  proposed  Central  Gulf  Sale 
152  will  offer  for  lease  approximately 
30.9  million  acres  and  the  Western  Gulf 
Sale  155  will  offer  approximately  27.9 
million  acres. 

Single  copies  of  the  draft  EIS  can  be 
obtained  from  the  Minerals  Management 
Service,  Gulf  of  Mexico  OCS  Region, 
Attention:  Public  Information  Office 
(MS-5034),  1201  Elmwood  Park 
Boulevard,  room  114,  New  Orleans, 
Louisiana  70123-2394. 

Copies  of  the  draft  EIS  will  also  be 
available  for  review  by  the  public  in  the 
following  libraries: 

Texas 

Austin  Public  Library,  402  West  Ninth 

Street,  Austin 
Houston  Public  Library,  500  McKinney 

Street,  Houston 
Dallas  Public  Library,  1513  Young 

Street,  Dallas 
B.-azoria  County  Library,  410  Brazoport 

Boulevard,  Freeport 
LaRatama  Library,  505  Mesquite  Street, 

Corpus  Christi 
Texas  Southmost  College  Library,  1825 

May  Street,  Brownsville 
Rosenberg  Library,  2310  Sealy  Street, 

Galveston 
Texas  State  Library,  1200  Brazos  Street, 

Austin 
Texas  A&M  University,  Evans  Library, 

Spence  and  Lubbock  Streets,  College 

Station 
University  of  Texas,  Lyndon  B.  Johnson 

School  of  Public  Affairs  Library,  2313 

Red  River  Street,  Austin 
The  University  of  Texas  at  Dallas 

Library,  2601  North  Floyd  Road, 

Richardson 
Lamar  University,  Gray  Library,  Virginia 

Avenue,  Beaumont 
East  Texas  State  University  Library, 

2600  Neal  Street,  Commerce 
Stephen  F.  Austin  State  University, 

Steen  Library,  Wilson  Drive, 

Nacogdoches 
University  of  Texas,  21st  and  Speedway 

Streets,  Austin 
University  of  Texas  Law  School,  Tarlton 

Law  Library,  727  East  26th  Street, 

Austin 


Baylor  University  Library,  13125  Third 

Street,  Waco 
University  of  Texas  at  Arlington.  701 

South  Cooper  Street,  Arlington 
University  of  Houston-University  Park 

Library,  4800  Calhoun  Boulevcird, 

Houston 
University  of  Texas  at  El  Paso,  Wiggins 

Road  and  University  Avenue,  El  Paso 
Abilene  Christian  University,  Margaret 

and  Herman  Brown  Library,  1600 

Campus  Court,  Abilene 
Texas  Tech  University  Library,  18th  and 

Boston  Streets,  Lubbock 
University  of  Texas  at  San  Antonio, 

John  Peace  Boulevard,  San  Antonio. 
Corpus  Christi  Central  Library,  805 

Comanche  Street,  Corpus  Christi 

Louisiana 

Tulane  University,  Howard  Tilton 

Memorial  Library,  7001  Freret  Street, 

New  Orleans 
Louisiana  Tech  University,  Prescott 

Memorial  Library,  Everet  Street, 

Ruston 
New  Orleans  Public  Library,  219  Loyola 

Avenue,  New  Orleans 
University  of  New  Orleans  Library, 

Lakeshore  Drive,  New  Orleans 
Louisiana  State  University  Library,  760 

Riverside  Road.  Baton  Rouge 
Lafayette  Public  Library,  301  W. 

Congress  Street,  Lafayette 
Calcasieu  Parish  Library,  411  Pujo 

Street.  Lake  Charles 
McNeese  State  University,  Luther  E. 

Frazar  Memorial  Library,  Ryan  Street, 

Lake  Charles 
Nicholls  State  University,  NichoUs  State 

Library,  Leighton  Drive,  Thibodaux 
University  of  Southwestern  Louisiana, 

Dupre  Library.  302  East  St.  Mary 

Boulevard,  Lafayette 
LUMCOM,  Library,  Star  Route  541, 

Chauvin 

Mississippi 

Harrison  County  Library,  14th  and  21st 

Avenues.  Gulfport 
Gulf  Coast  Research  Laboratory,  Gunter 

Library.  703  East  Beach  Drive.  Ocean 

Springs 
Jackson  George  Regional  Library 

System.  3214  Pascagoula  Street, 

Pascagoula 

Alabama 

Auburn  University  at  Montgomery, 

Library,  Taylor  Road,  Montgomery 
University  of  Alabama  Libraries,  809 

University  Boulevard  East,  Tuscaloosa 
Mobile  Public  Library,  701  Government 

Street,  Mobile 
Montgomery  Public  Library,  445  South 

Lawrence  Street,  Montgomery 
Gulf  Shores  Public  Library.  Municipal 

Complex,  Route  3,  Gulf  Shores 
Dauphin  Island  Sea  Lab,  Marine 

Environmental  Science  Consortium 
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Library,  Bienville  Boulevard,  Dauphin 
Island 
University  of  South  Alabama, 
University  Boulevard,  Mobile 

Florida 

University  of  Florida  Libraries, 

University  Avenue,  Gainesville 
Florida  A&M  University,  Coleman 

Memorial  Library,  Martin  Luther  King 

Boulevard,  Tallahassee 
Florida  State  University,  Strozier 

Library,  Call  Street  and  Copeland 

Avenue,  Tallahassee 
Florida  Atlantic  University.  Librarj', 

20th  Street,  Boca  Raton 
University  of  Miami  Library,  4600 

Ridkenbacker  Causeway,  Miami 
University  of  Florida,  Holland  Law 

Center  Library.  Southwest  25th  Street 

and  2nd  Avenue,  Gainesville 
St.  Petersburg  Public  Library.  3745 

Ninth  Avenue  North,  St.  Petersburg 

West  Florida  Regional  Library,  200 

West  Gregory  Street,  Pensacola 
Florida  Northwest  Regional  Library 

System,  25  West  Government  Street, 

Panama  City 
Leon  County  Public  Library,  127  North 

Monroe  Street,  Tallahassee 
Lee  County  Library,  3355  Fowler  Street, 

Fort  Myers 
Charlotte-Glades  Regional  Library 

System,  2280  NW  Aaron  Street,  Port 

Charlotte 
Tampa-Hillsborough  County  Public 

Library  System,  800  North  Ashley 

Street,  Tampa 
Key  Largo  Public  Library.  99551  No.  3 

Overseas  Highway,  Key  Largo 
Selby  Public  Library.  1001  Boulevard  of 

the  Arts.  Sarasota 
Collier  County  Public  Library.  650 

Central  Avenue,  Naples 
Marathon  Public  Librar)-,  3152  Overseas 

Highway,  Marathon 
Monroe  County  Public  Library,  700 

Fleming  Street,  Key  West. 
Environmental  Library,  Sarasota 

County,  7112  Curtiss  Avenue, 

Sarasota 

In  accordance  with  30  CFR  256.26, 
the  Minerals  Management  Servicewill 
hold  public  hearings  to  receive 
comnionts  and  suggestions  relating  to 


the  draft  EIS  for  Sales  152  and  155  from 
individuals,  public  and  private  groups, 
and  Government  agencies.  The  hearings 
will  provide  the  Secretary  of  the  Interior 
with  information  from  interested  parties 
which  will  help  in  the  evaluation  of  the 
potential  effects  of  proposed  lease  Sales 
152  and  155. 

In  addition,  the  hearings  will  serve  as 
an  early  opportunity  for  helping  to 
determine  the  scope  of  significant  issues 
related  to  the  development  of  a  draft  EIS 
for  the  next  proposed  lease  sales  in  the 
Gulf  of  Mexico  Region,  Sales  157  and 
161.  The  hearings  will  provide 
information  for  the  development  of 
appropriate  alternatives  and  mitigating 
measures,  as  well  as  to  identify 
significant  issues,  to  be  considered  in 
the  draft  EIS. 

The  hearings  will  be  held  on  the 
following  dates  and  times  at  the 
locations  indicated: 

June  13,  1994 

Marriott  International  Airport  Hotel, 
18700  John  F.  Kennedy  Boulevard, 
Houston,  Texas,  7  p.m.  to  9  p.m. 

June  14,  1994 

Austin  Marriott  at  the  Capitol,  701  East 
11th  Street,  Austin  Texas,  3  p.m.  to  5 
p.m.  and.  7  p.m.  to  9  p.m. 

June  15.  1994 

Mineral  Management  Service, 
Conference  Room  111,  1201  Elmwood 
Park  Boulevard.  New  Orleans, 
Louisiana,  1  p.m.  to  3  p.m. 

June  16.  1994 

Ramada  Airport  Resort  and  Conference 
Center.  600  S.  Beltline  Highway, 
Mobile,  Alabama,  7  p.m.  to  9  p.m. 
Interested  individuals,  representatives 
of  organizations,  and  public  officials 
wishing  to  testify  at  the  hearings  may 
register  the  day  of  the  hearing  at  the 
hearing  sites  beginning  1  hour  prior  to 
the  hearing.  Oral  testimony  should  be 
limited  to  10  minutes.  Each  hearing  will 
begin  at  the  specified  time  and  will 
recess  when  all  speakers  have  had  an 
opportunity  to  testify.  If  there  are  no 
additional  speakers,  the  hearing  will 
adjourn  immediately  after  the  recess.  An 


oral  statement  may  be  supplemented  by 
a  written  statement  which  may  be 
submitted  to  the  presiding  hearing 
official  at  the  time  of  the  oral 
presentation  or  by  mail  until  July  28, 
1994.  This  will  allow  those  unable  to 
testify  at  a  public  hearing  an 
opportunity  to  make  their  views  known 
and  for  those  presenting  oral  testimony 
to  submit  supplemental  information  and 
comments. 

Comments  concerning  the  draft  EIS 
will  be  accepted  until  July  28, 1994.  and 
should  be  addressed  to  the  Regional 
Director.  Minerals  Management  Service, 
Gulf  of  Mexico  Region.  1201  Elmwood 
Park  Boulevard,  New  Orleans.  Louisiana 
70123-2394.  Scoping  comments  on 
proposed  Gulf  of  Mexico  Sales  157  and 
161  should  be  submitted  by  June  13, 
1994.  to  the  same  address. 

Dated:  April  22,  1994. 

Thomas  Gemfaofer, 

Associate  Director  for  Offshore  Minerals 
Management. 

IFR  Doc.  94-11071  Filed  5-&-94;  8:45  ami 

BILLING  CODE  4310-MR-P 


Environmental  Document  Prepared  for 
Offshore  Storage  and  Treatment 
Vessel  (OS&T)  Abandonment  Project 
on  the  Pacific  Outer  Continental  Shelf 
(OCS) 

AGENCY:  Minerals  Management  Service 
(MMS).  Interior. 

ACTION:  Notice  of  the  availability  of 
environmental  document  prepared  for 
the  Santa  Ynez  Unit  OS&T 
Abandonment  Project  on  the  Pacific 
OCS. 

SUMMARY:  The  MMS.  in  accordance  with 
Fede.-al  Regulations  (40  CFR  1501.4  and 
1506.1")  that  implement  the  National 
Environmental  Policy  Act  (NEPA). 
announces  the  availability  of  a  NEPA- 
related  Environmental  Assessment  (EA) 
and  Finding  of  No  Significant  Impact 
(FONSI).  prepared  by  the  MMS  for  the 
following  Santa  Ynez  Unit  Development 
and  Production  Plan  Modifications. 

PARTIES:  Exxon  Company.  U.S.A. 


Activity 


Abandonment  and  removal  of  offshore  storage  and  trea^rnent  vessel  (OS&T) 
and  associated  single-leg  anchor  mooring  (SALM). 


Location 


Santa  Bartjara  Channel,  Santa  Ynez 
Unit,  Lease  OCS-P  0183. 


Date 


5.'94  through  9/94. 


Persons  interested  in  reviewing  the 
envirdnmental  document  for  the 
proposal  listed  above  or  obtaining 
information  about  EA"s  and  FONSI's 
prepared  for  activities  on  the  Pacific 


OCS  are  encouraged  to  contact  the  MMS 
office  in  the  Pacific  OCS  Region. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regional  Supervisor.  Office  of 
Environmental  Evaluation,  Pacific  OCS 
Region,  Minerals  Management  Service. 


770  Paseo  Camarillo.  Mail  Stop  7300. 
Camarillo,  California  93010,  telephone 
(805) 389-7801. 

SUPPLEMENTARY  INFORMATION:  The  MMS 
prepares  EA's  and  FONSI's  for 
proposals  that  relate  to  research  and 
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development  of  mineral  resources  on 
the  Pacific  OCS.  The  EA's  examine  the 
potential  environmental  effects  of 
activities  described  in  the  proposals  and 
present  MMS  conclusions  regarding  the 
significance  otthose  effects.  The  EA  is 
used  as  a  basis  for  determining  whether 
or  not  approval  ofihe  proposals 
constitutes  major  Federal  actions  that 
significantly  affect  the  quality  of  the 
human  environment  in  the  sense  of 
NEPA  102(2)(C).  A  FONSI  is  prepared  in 
those  instances  where  the  MMS  finds 
that  approval  will  not  result  in 
significant  effects  on  the  quality  of  the 
human  environment.  The  FONSI  briefly 
presents  the  basis  for  that  finding  and 
includes  a  summary  or  copy  of  the  EA. 

This  notice  constitutes  the  public 
Notice  of  Availability  of  environmental 
documents  required  under  the  NEPA 
regulations. 

Dated:  April  20. 1994. 
Peter  L.  Tweedt, 

Acting  Regional  Director,  Pacific  OCS  Region. 
[FR  Doc  94-10969  Filed  5-6-94:  8:45  am] 

BILUNO  COOE  431»-MA-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32173  et  al.] 

Orange  County  Transportation 
Authority/Riverside  County 
Transportation  Commlssion/San 
Bernardino  Associated  Governments/ 
San  Diego  Metropolitan  Transit 
Development  Board/North  San  Diego 
County  Transit  Development  Board; 
Acquisition  Exemption;  The  Atchison, 
Topeka  and  Santa  Fe  Railway  Co. 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  By  a  separate  decision  in  this 
docket,  served  April  7, 1994,  the 
Commission,  on  its  own  motion,  is:  (a) 
exempting  the  acquisition  by  the  San 
Bernardino  Associated  Governments 
(SANBAG)  and  the  Orange  County 
Transportation  Authority  (OCTA)  of 
railroad  property  owned  by  Southern 
Pacific  Transportation  Company;  and  (b) 
granting  these  agencies  exemptions  from 
the  Interstate  Commerce  Act  concerning 
their  operation  of  these  properties. 
These  exemptions  are  subject  to  the 
labor  protection  conditions  described  in 
the  separate  decision.  The  purpose  of 
the  exemptions  is  to  facilitate  the 
provision  of  rail  mass  transportation 
service  by  these  agencies.  The  separate 
decision  may  be  obtained  as  described 
below. 


DATES:  This  exemption  is  effective  on 
June  8, 1994.  Petitions  to  stay  must  be 
filed  by  May  19. 1994.  Petitions  to 
reopen  must  be  filed  by  May  30, 1994. 
FOR  ADDITIONAL  INFORMATION  CONTACT: 
Maynard  Dixon  (202)  927-5293  or 
Joseph  Dettmar  (202)  927-5660.  [TDD 
for  hearing  impaired:  (202)  927-5721). 
SUPPLEMENTARY  INFORPyUTION:  As 
explained  in  the  separate  decision  in 
this  proceeding,  we  asserted  jurisdiction 
over  the  transfer  of  these  properties  to 
another  party,  Los  Angeles  County 
Transportation  Commission  (LACTC), 
and  exempted  their  operation  in 
Southern  Pac.  Tronsp.  Co. — Aban. — 
LA.  County.  CA,  8  I.C.C.2d  495  (1992), 
Reconsidered  and  Clarified,  9  l.C.C.2d 
385  (1993)  [Southern  Pacific).  Without 
our  knowledge,  however,  the  transfers 
to  LACTC  were  never  consummated. 
Instead  SANBAG  and  OCTA  assumed 
LACTC's  contractual  rights  to  acquire 
and  operate  the  properties.  Exemptions 
for  these  agencies'  acquisitions  of  the 
properties  (in  the  place  of  LACTC)  is 
justified  for  the  same  reasons  given  in 
Southern  Pacific.  Because  an  adequate 
record  and  explanation  to  support  our 
exemptions  were  developed  in  Southern 
Pacific,  we  are  not  seeking  additional 
comments  here.  As  noted  in  the  April  7, 
1994  decision,  these  exemptions  will  be 
effective  30  days  fit)m  the  publication  of 
this  notice.  SANBAG  and  OCTA  had 
until  May  7, 1994,  to  inform  this 
Commission  as  to  whether  they  wish  to 
proceed  with  the  exemptions. 

For  a  copy  of  our  separate  decision  in 
this  proceeding,  write,  call,  or  pick  up 
in  person  from:  Dynamic  Concepts,  Inc., 
room  2229,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
Telephone  (202)  289-^357/4359. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  service  (202) 
927-5721). 

Decided:  April  8. 1994. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chaimun  Phillips,  Commissioners 
Simmons  and  Philbin. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

IFR  Doc.  94-11131  Filed  5-6-94:  8:45  am) 
BILLINQ  COOE  703S-01-P 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  CERCLA 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Nashua  Corporation,  et 
al.  Qvil  Action  No.  88-287,  was  lodged 
on  April  13, 1994  with  the  United  States 


District  Court  for  the  District  of 
Delaware.  This  proposed  consent  decree 
would  resolve  this  cost  recovery  action 
under  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCL\").  42  U.S.C.  9607,  for  the 
New  Castle  Abandoned  Container  Site, 
a  warehouse  facility  in  New  Castle. 
Delaware,  for  a  payment  of  $300,000 
toward  reimbursement  of  expenditures 
from  the  Superfund  to  conduct  removal 
actions  at  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Envirorunent  and 
Natural  Resources  Division.  Department 
of  Justice.  Washington,  D.C.  20530.  and 
should  refer  to  United  States  v.  Nashua 
Corporation,  et  aA.DOJ  Ref.  #  90-11-3- 
300. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Chemical  Bank  Plaza, 
suite  1100.  1201  Market  Street, 
Wibnington,  DE  19899;  the  Region  III 
Office  of  the  Environmental  Protection 
Agency,  841  Chestnut  Street, 
Philadelphia.  PA  19107;  and  at  the 
Consent  Decree  Library.  1120  G  Street 
NW.,  4th  Floor,  Washington,  DC  20005. 
202-264-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $5.50  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Jolin  C.  Cniden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc  94-10184  Filed  5-6-94:  8:45  am) 

BILUNO  COOE  4410-01-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  considers  comments  on  the 
reporting/recordkeeping  requirements 
that  will  affect  the  public. 
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List  of  Recordkeeping/Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of  Labor 
will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (0MB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  can,  upon  request, 
advise  members  of  the  public  of  the 
nature  of  the  particular  submission  they 
are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 

this  recordkeeping/reporting 

requirement. 
The  title  of  the  recordkeeping/reporting 

requirement. 
The  OMB  and/or  Agency  identification 

numbers,  if  applicable. 
How  often  the  recordkeeping/reporting 

requirement  is  needed. 
Whether  small  businesses  or 

organizations  are  affected. 
An  estimate  of  the  total  number  of  hours 

needed  to  comply  with  the 

recordkeeping/reporting  requirements 

and  the  average  hours  per  respondent. 
The  number  of  forms  in  the  request  for 

approval,  if  applicable. 
An  abstract  describing  the  need  for  and 

uses  of  the  information  collection. 


Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer. 
Kenneth  A.  Mills  ((202)  219-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills.  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  N\V.,  room  N-1301, 
Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESAy'ETA/OAW/MSILVOSHA/PWBA/ 
VETS),  Office  of  Management  and 
Budget,  room  3001,  Washington,  DC 
20503  ((202)  395-7316). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Departmental  Management 
Audit  Resolution  and  Appeal 

Requirements 
1225-0017 
State  or  local  governments;  Businesses 

or  other  for-profit;  Small  businesses  or 

organizations 
222  respondents;  6.23  hours  per 

response;  1,383  hours. 
This  information  collection.  29  CFR  part 

96,  is  designed  to  provide  a  process 


for  resolving  the  issues  questioned  in 
audits  during  the  resolution  process 
by  recipients  of  Federal  assistance 
and  a  standard  method  of  appealing 
the  grant  or  contracting  officers  final 
decision. 

Extension 

Pension  and  Welfare  Benefits 
Administration 

1210-0085 

Recordkeeping 

Businesses  or  other  for-profit;  Non- 
profit institutions;  Small  businesses 
or  organizations 

1  respondent;  1  hour  per  response;  1 
total  hour. 

This  class  exemption  permits  the 
purchase  and  sale  of  foreign 
currencies  between  an  employee 
benefit  plan  and  a  bank  or  a  broker- 
dealer  or  an  affiliate  thereof  which  is 
a  party  in  interest  with  respect  to  such 
plan. 

Bevision 

Bureau  of  Labor  Statistics 
Consumer  Expenditure  Diary  and 

Interview  Survey 
1220-0050 
Questionnaires  and  Cover  Letters  CE- 

300,  CE-301,  CE-302,  CE-302  Supp.. 

CE-303  (L1-L6),  CE-380.  CE-383. 
,  CE-375.CE-801.CE-«02.CE-803, 

CE-880.  CE-875.  CE-305.  CE-900 
Daily.  Diary;  Quarterly.  Interview. 


Requirements 


Reporting  „ 

Recordkeeping  

69.298  total  hours. 


Responses 


45.386 
6.060 


Average  time 

per  resporxl- 

ents 


1.0148 
3.5 


SubtotaJ— 
txjrden 
hours 


48.088 
21.210 


..  J^®  Consumer  Expenditure  Suneys  gather  detailed  information  on  expenditures,  income  and  other  related  subjects 
to  periodically  update  the  Consumer  Price  Index.  The  published  data  provide  a  continuing  measurem?nrS  changes 
m  consumer  expenditure  patterns  for  economic  analysis.  uit-asuremtsm  oi  cnanges 


Extension 


Departmental  Management 

Salary  Offset 

1225-0038 

Individuals  or  households 


Regulatory  requirement 


20  CFR  20.80  .. 
20  CFR  20.81  .. 
375  total  hours. 


Respond- 
ents 


150 
150 


Frequency 


On  occasion 
On  occasion 


Average  time 
per  respor^e 


1 .25  hours. 
1.25  hours. 


noi"il""t"°f",   u  '^""^f .«/  ''°"i  ^«btors  to  assist  in  developing  whether  an  individual  is  actually  indebted  to  the 
Department  of  Labor,  and  if  so.  indebted,  to  evaluate  the  individual's  ability  to  repay  the  debt. 


Occupational  Safety  and  Health  Administration 
Student  Data  Form 
1218-0172;  OSHA  182 


Reinstatement 
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Individual  or  households;  State  or  local  governments;  Businesses  or  other  for-profit;  Small  businesses  or  organizations 
10.000  responses;  5  minutes  per  response;  830  total  hours;  1  form. 

The  OSFLA  182  will  be  used  to  collect  information  from  OSHA  Training  Institute  students  on  employer  groups 
and  emergency  contact  information.  The  information  will  be  used  in  the  event  of  an  emergency  situation  arising;  employer 
group  data  will  be  entered  into  the  office  computer  for  historical  reporting  purposes  and  could  also  be  used  as  a 
check  system  for  tuition  collection  purposes. 

Signed  at  Washington,  DC  this  28th  day  of  April.  1994. 
Kenneth  A.  Mills, 
Departmental  Clearance  Officer. 
jFR  Doc.  94-11124  Filed  5-6-94;  8;43  ami 

BiLUNG  COOE  451(V-23-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

p^otice  »4-027] 

NASA  Advisory  Council;  Task  Force 
on  Shuttle-Mir  Rendezvous  and 
Docking  Missions;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463,  the  National  Aeronautics  and 
Space  Administration  announces  a 
meeting  of  the  NASA  Advisory  Council, 
Task  Force  on  Shuttle-Mir  Rendezvous 
and  Docking  Missions. 

DATES:  May  24. 1994.  9  a.m.  to  3  p.m.; 
and  May  25. 1994.  9  a.m.  to  3  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Lyndon  B. 
Johnson  Space  Center,  Building  1 ,  room 
945,  Houston,  TX  77058. 

KM  FURTHER  INFORMATION  CONTACT: 

Mr.  William  L.  Vantine,  Code  M, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546. 
202-358-1698. 

SUPP1.EMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Review  the  upcoming  Shuttle-Mir 
missions  from  the  following 
perspectives:  training,  operations, 
rendezvous  and  docking. 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  May  3, 1994. 
Timothy  M.  Sullivan, 
Advisory  Committee  Management  Officer. 
|FR  Doc.  94-11059  Filed  5-6-94;  8:45  am) 

BN.UNG  CODE  7910-01-M 


NATIONAL  ENDOWMENT  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  ttie  Arts; 
Meeting 

Pursuant  to  se<:tion  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92—463,  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
National  Council  on  the  Arts  will  be 
held  on  May  13-14, 1994  from  9  a.m.  to 
6  p.m.  on  May  13, 1994  and  from  9  a.m. 
to  3:30  p.m.  on  May  14,  1994,  in  room 
M-09.  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  May  13,  1994,  from  9  a.m.  to 
6  p.m.  and  from  9  a.m.  to  1:30  p.m.  on 
May  14, 1994.  Topics  for  discussion  will 
include  opening  remarks;  remarks  by 
the  Honorable  Wilbur  Smith,  Mayor  of 
Fort  Myers,  FL  and  member  of  the 
Conference  of  Mayors  Arts  Committee; 
an  update  on  the  President's  Committee 
on  the  Arts  and  the  Humanities;  a 
Legislative  Update;  an  update  on  Goals 
2000  and  related  Education  Legislation; 
a  preliminary  discussion  of  the  FY  96 
Budget;  an  Update  on  the  Assessing 
Impact  of  Arts  and  Humanities  on  the 
National  Information  Infrastructure;  and 
a  Program  and/or  Guidelines  and/or 
Application  Review  for  the  Arts  in 
Education,  State  and  Regional  Arts 
Agencies,  Local  Arts  Agencies. 
Presenting  and  Commissioning. 
International,  and  Literature  Programs. 

The  remaining  portion  of  this  meeting 
on  May  14. 1994  from  1:30  p.m.  to  3:30 
p.m.,  is  for  the  purpose  of  reviewing 
nominations  for  the  National  Medal  of 
Arts.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(6)  and  9(B)  of  section 
552b  of  Title  5.  United  States  Code. 

Also,  in  the  course  of  application 
review,  if  it  becomes  necessary  for  the 
Council  to  discuss  non-public 
commercial  or  financial  information  of 
intrinsic  value,  the  Council  will  go  into 
closed  session  pursuant  to  subsection 
(c)(4)  of  the  Government  in  the 


Sunshine  Act,  5  U.S.C.  552b. 
Additionally,  discussion  concerning 
purely  personal  information  about 
individuals,  submitted  with  grant 
applications,  such  as  personal 
biographical  and  salary  data  or  medical 
information,  may  be  conducted  by  the 
Council  in  closed  session  in  accordance 
with  subsection  (c)(6)  of  552b. 

Any  Interested  persons  may  attend,  as 
observers.  Council  discussions  and 
reviews  which  are  open  to  the  public. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowrment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW..  Washington, 
DC  20506.  202/682-5532.  TYY  202/ 
682-5496,  at  least  (7)  days  prior  to  the 
meeting. 

Furhter  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Karen  Young,  at  202/682-5570,  Office  of 
Public  Affairs,  National  Endowment  for 
the  Arts  20506. 

Dated:  May  2. 1994. 
Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations.  National 

Endowment  for  tite  Arts. 

|FR  Doc  94-11019  Filed  5-6-94;  8:45  am| 

MLLMOCOM  7S37-0t-M 


National  Endowment  for  the  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463),  as  amended,  notice  is  hereby 
given  that  meeting  of  the  Literature 
Advisor}'  Panel  (Translator  Fellowships 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  June  14-15,  1994. 
The  panel  will  meet  from  9  a.m.  to  5:30 
p.m.  on  June  14,  1994  and  from  9  a.m. 
to  5  p.m.  on  Juno  15,  1994.  This  meeting 
will  be  held  in  room  730,  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue  NW.,  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  2:30  p.m.  to  5  p.m. 
on  June  15, 1994  for  a  guideline  review, 
a  policy  discussion,  and  updates,  review 
and  discussion  regarding  the  Literature 
Field  Overview  Study. 
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The  remaining  portions  of  this 
meeting  from  9  a.m  to  5:30  p.m.  on  June 
14. 1994  and  from  9  a.m.  to  2:30  p.m. 
on  June  15.  1904  dro  for  the  purpose  of 
Panel  review,  discu-ssion,  evaluation, 
and  recomme:idation  on  applications 
for  financial  as.sist3P.ce  under  the 
National  Found3t:or.  on  the  Arts  and  the 
Humanities  ,\cX  of  l-;<65.  as  amended, 
including  information  given  in 
confidence  to  ihe  dt:F?ncy  by  grant 
applicants.  Li  accordmce  with  the 
determination  otthf  Chairman  of 
February  8. 1994,  those  sessions  will  be 
closed  to  the  publ:c  pursuant  to 
subsection  (cji4!,fP)  and  (9)(B)  of  section 
552b  of  Title  5.  Vmred  States  Code. 

Any  person  rruiy  oisserve  meetings,  or 
portions  thereof,  of  t^civisory  panels 
which  are  opc-n  in  the  public,  and  may 
be  permitted  to  panicijwte  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairmar.  and  with  the 
approval  of  Lhe  hjii-time  Federal 
employee  in  ettLndance. 

It  you  need  5p«^c:al  accommodations 
due  to  a  disabihtv.  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Peninsylvania  Avenue  NW..  Washington, 
DC  20506.  202/682-5532.  TTY  202/682- 
5496.  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts.  Washington.  DC  20506.  or  call 
202/682-5439. 

Dated:  April  26,  1<5«4. 
Yvotme  M.  Sabine. 

Direilor,  Office  of  Pnrel  Operations.  National 

Endpument  for  the  Arts. 

(FR  Doc  94-11020  Fiied  5-6-94;  8:45  am| 

8ILUNC  CODE  rS37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Medical  Uses 
of  Isotopes:  Meeting  Notice 

AGENCY:  U.S.  Nuclear  Regulator)- 

Commission. 

ACTION:  Notice  of  meeting. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  will  convene  its  next 
regular  meeting  of  the  Advisory 
Committee  on  Medical  Uses  of  Isotopes 
(ACMUI)  on  May  19  and  20. 1994.  The 
Meeting  was  noticed  in  the  Federal 
Register  on  April  26.  1994.  hi 
accordance  with  Subsection  10(d).  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463/^.  a  portion  of  this 
meeting  may  be  closed  to  protect  the 
privacy  of  a  physician  whose  training 


and  experience  will  be  reviewed  by  the 
ACMUI  in  connection  with  the 
physician's  application  to  be  an 
authorized  user  under  a  license 
authorizing  medical  use  of  byproduct 
material. 

The  description  of  the  discussion  of 
inadvertent  administration  to  the  wrong 
patient  in  the  Federal  Register  Notice  of 
April  26.  1994,  is  clarified  to  provide 
notice  that  this  discussion  will  include 
patient  notification  following 
misadministration. 

During  the  discussion  of  Efficacy  of 
Quality  Assurance  Requirements  for 
Brachylherapy,  the  staff  will  invite 
comments  on  the  significance  of 
fractionation  of  high-dose-rate 
brachytherapy. 

DATES;  The  closed  portion  of  the 
meeting  will  begin  at  4:30  p.m..  May  19. 
1994. 

ADDRESSES:  Holiday  Inn.  8120 
Wisconsin  Avenue.  Bethesda.  Maryland 
20814. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  W.  Camper,  Office  of  Nuclear 
Material  Safety  and  Safeguards.  MS  6- 
H-3.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Telephone  301-503-3417. 

This  meeting  will  be  held  in 
accordance  with  the  Atomic  Energy  Act 
of  1954,  as  amended  (primarily  Section 
161a):  the  Federal  Advisory  Act  (5 
U.S.C.  App);  and  the  Commission's 
regulations  in  Title  10.  Code  of  Federal 
Regulations.  Part  7. 

Dated:  May  3,  1994. 
|ohn  C.  Hoyle. 

Advisory  Committee  Management  Officer. 
[FR  Doc.  94-11122  Filed  5-6-94;  8:45  am) 

BILUNG  CODE  7W0-01-M 

Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  64th 
meeting  on  Tuesday  and  Wednesday. 
May  17  and  18.  1994.  in  room  P-110. 
7920  Norfolk  Avenue.  Bethesda, 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  pursuant  to 
5  U.S.C.  552b(c)(6). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  May  1 7.  1994—8:30  a.m.  until  6 

p.m. 
Wednesday.  May  18,  1994—8:30  a.m.  until  6 

p.m. 


During  this  meeting  the  Committee  plans 
to  consider  the  following: 

A.  Tectonics  of  the  Proposed  Yucca 
Mountain  Site — Discuss  research  and 
technical  assistance  being  performed  by  the 
NRC  staff  and  the  Center  for  Nuclear  Waste 
Regulatory  Analyses  related  to  the  tectonics 
of  the  Yucca  Mountain  site. 

B.  Natonal  Academy  of  Science's  Panel  on 
the  Technical  Bases  for  Yucca  Mountain 
Standard — Hear  a  report  from  a  member  of 
ACNW  who  attended  an  April  28-29. 1994 
meeting  of  the  Academy's  Panel  to  update 
the  Committee  on  current  progress. 

C.  Preparation  of  ACSW  Reports— Prepare 
ACNW  reports  on  issues  considered  during 
this  and  previous  meetings. 

D.  Future  Activities — Discuss  topics 
proposed  for  consideration  by  the  full 
Committee  on  working  groups. 

E.  New  Members — Discuss  matters  related 
to  the  appointment  of  new  members,  and 
organizational  and  personnel  matters  related 
to  the  ACNW  members  and  ACNW  staff. 
Portions  of  this  session  may  be  closed  to 
public  attendance  to  discuss  information  the 
release  of  which  would  represent  a  clearly 
unwarranted  invasion  of  personal  privacy    . 
pursuant  to  5  U.S.C.  552b(c)(6). 

F.  Miscellaneous — Discuss  miscellaneous 
matters  related  to  the  conduct  of  Committee 
activities  and  organizational  activities  and 
complete  discussion  of  matters  and  specific 
issues  that  were  not  completed  during 
previous  meetings,  as  time  and  availability  of 
information  permit 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meeti.ngs  were 
published  in  the  Federal  Register  on 
June  6.  1988  (53  FR  20699).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  The  ACRS  Office 
is  providing  staff  support  for  the  ACNW. 
Persons  desiring  to  make  oral  statements 
should  notify  the  Executive  Director  of 
the  ACRS  Office  as  far  in  advance  as 
practical  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  ACNW  Chairman.  Information 
regarding  the  time  to  be  set  aside  for  this 
purpose  may  be  obtained  by  contacting 
the  Executive  Director  of  the  office  of 
the  ACRS.  Dr.  John  T.  Urkins 
(telephone  301/492-4516).  prior  to  the 
meeting,  hi  view  of  the  possibility  that 
the  schedule  for  ACNW  meetings  may 
be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  the  ACNW  Executive 
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Director  or  call  the  recording  (301/492- 
4600)  for  the  current  schedule  if  such 
rescheduling  would  result  in  major 
inconvenience. 

Dated:  May  3. 1994. 
)uhn  C.  Hoyle. 

Advisory  Commitee  Management  Officer. 
IFR  Doc.  94-11123  Filed  5-6-94.  8:45  am] 

BILirNG  COOe  7S90-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33993;  File  No.  SR-Amex- 
93-15] 

Self-Regulatory  Organizations;  Order 
Granting  Partial  Permanent  Approval 
to  a  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  the  After-Hours  Trading 
Facility 

May  2,  1994. 

I.  Introduction 

On  April  21, 1993,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  E.xchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),'  and 
Rule  19b— 4  thereunder,2  a  proposed  rule 
change  to  request  permanent  approval 
of  the  Ext.hange's  After-Hours  Trading 
("AITT")  facility. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  33802  (Marc;h 
22.  1994),  59  FR  14690  (March  29, 
1994).  No  comments  were  received  on 
the  proposal.  This  order  approves  the 
proposed  rule  change. 

II.  Description  of  the  Proposal 

The  Amex  requests  permanent 
approval  of  its  After-Hours  Trading 
( "AHT")  facility. 3  The  Commission's 
order  approving  the  Exchange's  AHT 
facility  contained  a  two-year  "sunset" 
provision.*  The  Commission  several 


'15U.S.C.  78s(b)(l)(1988). 

"l?  CFR  240.19b-4  (1991). 

'Concurrently  with  this  order,  the  Commi,«.,sion  is 
also  permanently  approving  related  proposals 
,«ibmittcd  by  the  New  York  Stork  Exchange,  Inc. 
("NYSE"),  the  Boston  Stock  Exchange.  Inc.  ("BSE"), 
the  Chicago  Stock  Exchange,  Inc,  ("CHX").  the 
Philadelphia  Slock  Exchange,  Inc.  ("Phbt")  and  the 
Pacific  Stock  Exchange,  Inc.  ( "PSE"),  relating  to 
their  respective  programs  which  provide  for 
executions  of  securities  after  regular  trading  hours. 
See  File  Nos.  SR-NYSE-93-50;  BSE-93-24:  SR- 
CHX-93-23;  SR-Phlx-94-«;  and  SR-PSE-94-2. 

♦The  Commission  partially  approved  the 
Exchange's  AHT  facility  in  1991.  See  Securities 
Exchange  Act  Release  No.  29515  (August  2,  1991). 
56  FR  37736  (August  8,  1991).  The  Commission 
subsequently  approved  extensions  of  the 


times  extended  the  "sunset"  date  for  the 
AHT  facility,  most  recently  until  April 
30,  1994.5  During  the  pilot  period,  the 
Amex  submitted  periodic  monitoring 
reports  on  its  AHT  facility.o 

In  August  1991,  the  Commission 
partially  approved  the  Exchange's  AHT 
facility  on  a  temporary  basis.  Under  the 
current  Amex  AHT  facility,  members 
and  member  organizations  ("members"), 
not  including  specialists,^  enter  both 
proprietary  and  agency  orders  in  any 
Exchange-traded  equity  security  [e.g.. 
stocks,  rights,  warrants,  American 
Depositary  Receipts  ("ADRs"),  and 
equity  derivative  products)  a  for 
execution  at  the  Exchange's  la.st  closing 
regular  way  price.^  Specifically, 
commencing  at  4:15  p.m.,io  singly-sided 
round  lot  orders  can  be  entered  through 
the  PER  system  »»  or  left  with  the 
specialist  or  his  or  her  authorized 
representative  for  matching  and 
execution  at  5  p.m.  at  the  Exchange's 
last  closing  regular  way  price,  i.e.,  the 
last  price  at  which  the  equity  traded  on 
the  Exchange  during  the  normal  9:30 
a.m.  to  4  p.m.  trading  session,  in 
addition,  coupled  buy  and  sell  round 
lot,  odd  lot,  and  partial  round  lot  orders 
can  be  entered  through  PER  or  left  with 
the  specialist  or  his  or  her 
representative  for  execution  at  5  p.m. 


Exchange's  AHT  far.ilily.  See  Shc  urilies  Exrhangi! 
Act  Release  No.  32363  (May  2S,  1993),  58  KR  315r.8 
dune  3.  1993)  ?nd  33561  (February  1.  1994),  5'J  FR 
5789  (February  8.  1994)  (order  granting  partial 
accelerated  approval  to  File  No.  SR-Amex-93-l5!. 
■^  See  Releafe  Nos.  33561  and  32363.  svpm  note 

4. 

"  See  letters  from  William  Floyd  Jones.  Jr., 
A.-sislant  General  Counsel.  I.egsl  &  ReguUlorv 
Policy  Division,  .^mex,  to  lx)uis  A.  Randdzzo, 
.•^ttorney.  Derivative  ^nd  Exchange  Oversight,  Si.C. 
d,!ted  March  14.  1994;  to  Diana  Luka-Hopson. 
Brancli  Chief,  SEC,  dated  September  30.  199.1:  and 
lo  Diana  Luka-Hopson.  Branch  Chief.  SEC.  dated 
May  21.  1993. 

'The  Commission  is  not  approving  the  portion  of 
the  proposed  rule  change  which  allows  specialists 
to  participate  in  the  AHT  facility  by  entciing 
proprietary  or  c'lSloir.er  oriiers. 

»TheCommi>.sion  notes  that  the  term  "equity 
derivative  products"  in  the  context  of  this  rule 
filing  is  limited  only  to  products  that  may  be 
derivative  of  another  equity  security  and  eligible  for 
routing  through  the  PER  system.  It  does  not  include 
standardized  options,  such  as  options  on  individual 
stocks  or  on  indexes  of  securities,  such  as  Amex's 
Major  Market  Index  (  "XMI"). 

"The  Amex's  proposal  changes  exi.sting  .\mex 
rules  and  adopts  a  new  "1300  .series"  of  lules  that 
apply  solely  to  the  after-hours  facility  (Rules  for 
After-Hours  Trading  Facility"). 

'"The  ISminute  interval  between  the  close  of  the 
normal  trading  session  and  the  commencement  of 
the  after-hours  facility  will  allow  Exchange  systems 
sufficient  lime  for  switch-over  to  the  operations 
necessary  for  the  after-hours  facility. 

"The  Amex's  Post  Execution  Reporting  Service 
(  "PER")  electronically  routes  market  and  limit 
orders  in  equity  securities  to  the  applicable 
specialist  post. 


against  each  other  at  the  Exchange's  last 
regular  way  price. >2 

Members  are  also  able  to  designate 
good  'til  cancelled  ("GTC")i3  hmit 
orders  entered  during  the  9:30  a.m.  to  4 
p.m.  trading  session  as  eligible  for 
execution  during  the  after-hours 
session.  Such  orders  are  identified  as 
"GTX,"  indicating  that  after  the  close  of 
the  normal  trading  session,  those  that 
are  executable  at  the  Exchange's  last 
closing  regular  way  price  will  migrate  to 
the  after-hours  facility  for  possible 
execution.  Only  unconditioned  round 
lot  and  partial  round  lot  limit  orders  are 
allowed  to  be  designated  as  GTX;  any 
market,  stop,  stop  limit,  or  odd  lot 
orders  so  designated  will  be  rejected. 
For  purposes  of  execution  during  the 
after-hours  session,  GTX  orders  have 
priority  over  all  other  single-sided 
closing-price  orders,  and,  among 
themselves,  retain  the  same  priority  as 
they  had  on  the  specialist's  book. 
Members  are  permitted  to  designate 
GTC  orders  transmitted  both  through 
PER  and  manually  to  the  specialist 
during  the  regular  trading  session  as 
eligible  for  after-hours  execution. 

Eligible  orders  may  be  entered  and 
cancelled  until  5  p.m.  However,  the 
AHT  session  is  not  available  for  any 
issue  that  remains  halted  as  of  the  close 
of  the  regular  trading  session.  Similarly, 
trading  in  the  after-hours  session  may 
not  take  place  if  a  market-wide  "circuit 
breaker"  trading  halt  remains  in  effect  at 
the  close  of  the  regular  trading  session. 
In  addition,  if  at  any  time  between  4  and 
5  p.m.  the  Exchange  determines,  based 
on  news  or  other  events,  that  the  AHT 
facility  should  not  be  available  for  a 
particular  issue,  a  notice  of  such 
determination  will  be  disseminated 
through  a  Common  Message  Switch 
("CMS  ")  broadcast  and  o.ver  the 
Consolidated  Tape  System  ("CTS") 
high-speed  line  and  low  speed  ticker, 
and  all  single-sided  and  coupled 
closing-price  orders  in  that  issue  will  be 
considered  cancelled.  GTX  orders 
which  had  migrated  to  the  after-hours 
session  will  be  returned  to  the 
specialist's  book,  where  they  will 
remain  the  same  priority  among 
themselves  as  they  had  originally. 

After  commencement  of  the  AHT 
session,  employees  of  the  specialist  unit 
"strip  their  racks,"  or  remove  from  their 
limit  order  books,  all  GTX  orders 
executable  at  the  Exchange's  last  closing 
regular  way  price.  Single-sided  and 


"A  member  Is  not  permitted  to  enter  coupled 
buy  and  sell  orders  if  both  are  for  accounts  in  which 
any  member,  or  an  associated  person,  has  a  direct 
or  indirect  interest. 

"A  GTC  order  is  an  order  to  buy  or  sell  which 
remains  in  effect  until  it  is  either  executed  or 
cancelled.  Amex  Rule  131(j). 
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coupled  closing-price  orders  transmitted 
through  PER  will  print  out  at  the 
specialist  post  continuously  until  5 
p.m.,  during  which  time  members  are 
also  able  to  manually  delivery  such 
orders  to  the  post.  Specialists  or  their 
employees  mqfch  GTX  and  single-sided 
closing-price  buy  and  sell  orders  on  a 
first-in,  first-out  ("FIFO")  basis  and  set 
them  aside  for  execution  at  5  p.m.'^  in 
the  event  of  cancellations,  the 
specialists  or  their  employees  will  re- 
match the  remaining  orders  to  ensure 
that  they  retain  their  FIFO  priority. 

At  5  p.m..  all  matched  GTX  and 
single-sided  closing-price  orders  are 
executed  by  the  specialists,  with  reports 
of  execution  being  delivered  to  the 
entering  members  (either  though  PER  or 
manually,  depending  on  how  the  order 
was  entered).  Any  unmatched,  and 
therefore  unexecuted,  single-sided 
closing-price  order  is  reported  back  as 
such  to  the  entering  firm.  Any 
unexecuted  portion  of  a  GTX  order  is 
returned  to  the  specialist's  book, 
maintaining  its  priority,  and  may 
therefore  participate  in  the  next  day's 
normal  trading  session,  unless  cancelled 
beforehand.  Coupled  closing-price 
orders,  if  not  cancelled,  are  also 
executed  at  5  p.m. 

After  5  p.m.,  there  are  separate  prints 
for  each  issue  that  participated  in  the 
after-hours  session:  The  first 
representing  the  aggregate  number  of 
shares  of  the  issue  that  was  traded 
through  single-sided  (including  GTX) 
orders,  and  the  second  representing  the 
aggregate  number  of  shares  traded 
through  coupled  orders.  The  latter  will 
be  printed  as  a  "sold"  sale  to  ensure  that 
the  price  of  coupled  orders  is  not 
selected  as  the  day's  consolidated 
clositig  price  or  used  as  the  basis  for  the 
next  day's  Intermarket  Trading  System 
CTTS")  pre-opening  application. 

III.  DiscussioD 

After  careful  consideration,  the 
Comtnission  believes  that  the  portion  of 
the  Amex  proposal  establishing  an  after- 
houri  session  which  would  enable 
members,  not  including  spe<;iaiists,  to 
enter  both  proprietary  and  agency 
orders  in  any  Exchange-traded  equity 
security,  including  stocks,  rights, 
warrants,  ADPvS,  and  non-option  equity 
derivative  products,  fore.xecution  at  the 
Exchfinge's  last  closing  regular  way 
price,  is  reasonably  designed  to  promote 
ju.st  and  equitable  principles  of  trade, 
perfect  the  mechanism  of  a  free  and 
open  national  market  system,  and,  in 
general,  further  investor  protection  and 


the  public  interest  in  fair  and  orderly 
markets  on  national  securities 
exchanges.  For  these  reasons  and  for  the 
reasons  set  forth  below  and  in  the 
approval  orders  for  the  Amex  pilot, 's 
the  NYSE  pilot.ie  and  the  NYSE  order 
granting  permanent  approval  of  its  OHT 
facility  also  being  approved  today. '^  the 
Commission  finds  that  permanent 
approval  of  the  Amex's  AHT  trading 
session,  as  originally  adopted  without 
specialist  participation,  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  with  the 
requirements  of  Sections  6  and  llA  of 
the  Act.'" 

In  its  most  recent  monitoring  report, 
the  Amex  stated  that,  in  1993,  57  trades 
having  a  volume  of  611,300  shares  were 
traded  during  the  Amex  AHT  session. 
From  September  1993  through  February 
1994,  a  total  of  51  firms  entered  orders 
in  the  AHT  session.  Data  submitted  in 
the  monitoring  reports  does  not  indicate 
that  the  AHT  trading  session  had  any 
effect  on  volatility,  quote  spreads  or 
block  trading  during  the  last  hour  of  the 
regular  trade  session. 

The  Amex  proposal  is  substantially 
similar,  and  a  reasonable  competitive 
response,  to  the  NYSE's  Crossing 
Session  I.  is  By  allowing  members  to 
enter  single-sided  and  coupled  orders 
into  an  after-hours  facility,  zo  as  well  as 
permitting  the  migration  of  certain  limit 
orders  (GTX  orders)  from  the  regular 
9:30  a.m.  to  4  p.m.  trading  session  for 
possible  execution  in  the  after-hours 
facility,  the  Exchange  is  providing  a 
benefit  to  investors  who  wish  to 
participate  in  an  after-hours  trading 
session.  The  AHT  facility  also  is  a 
mechanism  for  maintaining  the  Amex's 
individual  marketplace  on  a  competitive 
level  with  tlie  NYSE  and  the  regional 
exchanges. 

The  Commission  believes  that, 
although  Amex  speciahsfs  will  know 
which  limit  orders  are  designated 
■"GTX"  and  will  manually  execute 
matched  GTX  and  one-sided  orders, 
they  should  not  be  able  to  use  this 
information  to  their  own  advantage 


'«  As  noted  above.  CTX  orders  will  hav<>  prinrity 
(Ht-r  sitigle-sided  closing-price  orders  entered  after 
<  (iininBncement  of  Ihe  after-hourii  ses-sion. 


■'■  See  AHT  Approval  Orders,  supra  note  4  for  a 
rnmplelp  description  of  the  Amex  AJHT  facility  and 
Ihe  Commission's  rationale  for  approving  the 
propos.i!  on  a  pilot  basis  The  discussion."!  in  those 
orders  are  incorporated  by  refeivnce  into  this  ordrr. 

"•See  Securities  Exchange  Act  Ri'lea.se  No.  29217 
(M,iv  24.  19911  (nrder  approving  File  Nos.  8R- 
NYSE-90-52  and  SR-NYSE-90-531 

'"See  Securities  Exchange  Act  Release  No.  .•):)992 
(M,ty  2.  1994). 

|»15U.S.C.  78fand  78k-1  (1988) 

'"  Kor  a  description  of  NYSE  Crossing  Session  I. 
see  Release  No.  29237.  supra  note  16. 

™But  see  limitation  on  member  orders  described 
in  note  14.  supra. 


because  specialists  will  be  prohibited 
from  entering  orders  into  the  afler-hours 
facility.  The  Commission  expects  that 
the  Amex  will  monitor  carehally  the 
execution  of  GTX,  single-sided  and 
coupled  orders  to  ensure  that  Amex 
specialists  are  not  taking  unfair 
advantage  of'this  information,  n 

The  Commission  believes  that  the 
AHT  facility  provides  benefits  to  the 
marketplace  generally,  and  is  reasonably 
consistent  with  the  maintenance  of  fair 
and  orderly  markets.  The  AHT  facility 
retains  some  features  of  an  auction 
market  system  in  that  it  is  a  limited 
purpose  facility  designed  to  bring 
buyers  and  sellers  together  with  the 
benefits  associated  with  exchange 
trading  and  maintains  priority  rules  for 
migrated  limit  orders.  22  With  respect  to 
price  discovery,  the  Commission  notes 
that  the  Amex  closing  price  has  been 
determined  by  auction  market  trading 
during  the  regular  trading  session,  zs 

The  Commission  expects  that  the 
Amex.  through  use  of  its  surveillance 
procedures,  will  monitor  for,  and  report 
to  the  Commission,  any  patterns  of 
manipulation  or  trading  abuses  or 
unusual  trading  activity  in  the  after- 
hours  facility.  Specifically,  the 
Commission  exp)ects  the  Amex  to 
monitor  closely  the  trading  of  equity 
derivative  products  in  the  after-hours 
facility  to  ensure  that  trading  in  these 
issues  is  not  subject  to  any  patterns  of 
manipulation  or  trading  abuses  or 
unusual  trading  activity.  Moreover,  the 
Commission  expects  the  Amex  to  keep 
the  Commission  apprised  of  any 
technical  problems  which  may  arise 
regarding  the  operation  of  the  after- 
hours  facility. 

IV.  Conclusion 

Based  on  the  foregoing,  the 
Commission  finds  that  permanent 
approval  of  the  AHT  facility  is 
consistent  with  the  Act. 

//  is  therefore  ordered,  pursuant  to 
Sei:tion  19(b)(2)  of  the  Act "  that  the 
po.rtion  of  the  proposed  rule  change  (SR- 
Amex-n3-15)  establishing  an  after-hours 


."The  .\mex  ref)iic!>ted  and  received  an 
exemption  ftom  Rule  lOa-1  under  the  Act  to 
pennit.  fiiiijcct  to  certain  conditions,  short  sales  cA 
cerliiin  orders  during  the  .MIT  sessions  without 
complying  with  the  "tK  '^"  provisions  of  the  Rult. 
and  interpretive  .idvice  under  Pule  lOb-18  under 
the  Act  to  pernal  issuers  to  purchase  their  s«'ruriiirs 
in  Ihe  .Mil"  sessions.  .See  letter  from  Lan^'  E 
Hergmann.  A.s,sociate  Director.  Division  of  Marlei 
Regulaticn.  Qimmission.  to  Scott  1.  Noah.  Assi.stanI 
Vice  President.  Amex,  dated  .^ugust  5.  1991 

'-Seesi/pm  note  14 

- '  The  Commission  continues  to  believe  that,  in 
the  even!  that  multiple,  comparable  after  hours 
trading  systems  develop,  t^soiulion  of  intermarket 
issues  would  be  th«  equal  responsibility  of  all 
marketplaces  offering  those  sessions 

"  15  use.  7Bs(bl(21  (13881. 
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trading  facility  in  which  members,  not 
including  specialists,  may  enter  both 
proprietary  and  agency  orders  in 
Exchange-traded  equity  securities  for 
execution  at  the  Exchange's  last  closing 
regular  way  price,  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  2» 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-11033  Filed  5-6-94,  8:45  am) 

BILUNQ  CODE  8010-01-M 


[Release  No.  34-33991;  File  Nos.  SR-CHX- 
93-23;  SR-eSE-93-24;  SR-PSE-94-2;  SR- 
Phlx-94-8] 

Self-Regulatory  Organizations; 
Chicago  Stock  Exchange,  Inc.;  Boston 
Stock  Exchange,  Inc.;  Pacific  Stock 
Exchange,  Inc.;  and  Philadelphia  Stock 
Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Changes  Relating  to 
Pilot  Programs  Providing  Price 
Protection  of  Limit  Orders  Executal>le 
After  the  Close  of  Regular  Trading 
Hours 

I.  Introduction 

The  Chicago  Stock  Exchange.  Inc. 
("CHX").  Boston  Stock  Exchange,  Inc. 
("BSE"),  Pacific  Stock  Exchange,  Inc. 
("PSE"),  and  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx")  (collectively, 
the  "Regional  Exchanges")  have  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("ACT") »  and  Rule  19b-4  thereunder,  2 
proposed  rule  changes  to  request 
permanent  approval  of  their  respective 
pilot  programs  relating  to  price 
protection  of  limit  orders.  3 

The  proposed  rule  changes  were 
published  for  comment  in  Securities 
Exchange  Act  Release  Nos.  33798 
(March  22,  1994).  59  FR14693  (March 
29,  1994);  33800  (March  22,  1994),  59 
FR  14691  (March  29, 1994);  33799 
(March  22.  1994),  59  FR  14697  (March 
29,  1994);  and  33801  (March  22,  1994), 
59  FR  14700  (March  29, 1994).  No 
comments  were  received  on  the 


"17  CFR  200.30-3(aKl2)  (1991). 

'15U.S.C.  78s(b)(l)(1988). 

J  17  CFR  240.19b-4  (1993). 

iThe  CHX  originally  jubmitted  File  No.  SR- 
CllX-93-23  to  request  permanent  approval  of  its 
pilot  program  relating  to  price  protection  of  limit 
orders.  On  December  22. 1993.  the  CHX  filed 
Amendment  No.  1  to  the  proposal  requesting  that, 
in  addition,  the  Commission  approve  a  three  month 
extension  of  its  pilot  program  until  April  30.  1994. 
See  letter  from  David  T.  Rusoff,  Attorney,  Foley  & 
Lardner.  to  Louis  A.  Randazzo.  Attorney.  Office  of 
Derivative  and  Exchange  Oversight,  SEC.  dated 
December  21, 1993. 


proposals.  This  order  grants  permanent 
approval  to  the  pilot  programs. 

II.  Description  of  the  Proposal 

The  Regional  Exchanges  request 
permanent  approval  of  their  respective 
pilot  programs  relating  to  price 
protection  of  limit  orders  based  onafter- 
hours  prints  in  a  primary  market.  *  The 
pilot  programs  require  Exchange 
specialists  to  provide  primary  market 
protection  for  those  limit  orders  entered 
during  an  Exchange's  primary  trading 
session  which  are  designated  as 
executable  after  the  close  of  the  regular 
Exchange  auction  market  trading 
session,  known  as  "GTX"  orders  ("good 
until  canceled,  executable  in  the 
afternoon  session").' 


'For  a  complete  description  of  each  Rpgional 
Exchange's  pilot  program.  Soc  their  respective 
approval  orders,  infra  note  5. 

The  Commission  notes  that  the  PSE,  in  an  earlier 
proposed  rule  change  (File  No.  SR-PSE-91-21) 
proposed  to  permit  the  creation  and  trading  of  a 
new  type  of  order,  one-sided  ("OS")  closing  price 
orders  for  after  hours  trading.  The  proposed  OS 
order  is  a  "day  limit  order"  entered  for  execution 
after  1  p.m.  PT  and  eligible  for  execution  as 
determined  by  the  Exchange.  The  PSE  has 
withdrawn  the  request  for  OS  orders  for  after  hours 
trading.  See  letter  to  Sharon  Lawson.  Assistant 
Director,  Division  of  Market  Regulation, 
Commission,  from  David  P.  Semak.  Vice  President, 
PSE,  dated  April  20.  1994. 

'On  June  13.  1991,  the  Commission  approved,  on 
a  pilot  basis.  File  Nos.  SR-MSE-91-11  (in  1991.  the 
CHX  was  named  the  Midwest  Stock  Exchange  or 
MSE).  SR-BSE-91-04.  SR-PSE-91-21.  and  SR- 
Phlx-91-26.  which  amended  the  Exchanges' 
respective  Rules  relating  to  price  protection  of  limit 
orders.  See  Securities  Exchange  Act  Release  No. 
29297.  56  FR  28191  (June  19.  1991)  ("MSE 
Approval  Order");  Securities  Exchange  Act  Release 
No.  29301.  56  FR  28182  (June  19.  1991)  ("BSE 
Approval  Order"):  Securities  Exchange  Act  Release 
No.  29305.  56  FR  28208  ()une  19.  1991)  ("PSE 
Approval  Order");  and  Securities  Exchange  Act 
Release  No.  29300.  56  FR  28212  (June  19.  1991 
("Phlx  Approval  Order").  Additional  approvals 
were  granted  in  Securities  Exchange  Act  Release 
Nos.  29543  (August  16,  1991).  56  FR  40929  ("Order 
approving  File  No.  SR-PSE-91-28  ")  and  29749 
(October  4.  1991).  56  FR  50405  ("Order  approving 
File  No.  SR-Phlx-91-32').  These  pilot  programs 
were  established  in  response  to  the  new  after  hours 
trading  sessions  established  by  the  New  York  Slock 
Exchange.  Inc.  ("NYSE")  and  American  Stock 
Exchange,  Inc.  ("Amex").  The  NYSE  Off-Hours 
trading  ("OHT")  sessions  extend  the  NYSE's  trading 
hours  beyond  the  9:30  a.m.  to  4:00  p.m.  trading 
session.  See  Securities  Exchange  Act  Release  No. 
29237  (May  24.  1991).  56  FR  24853  (May  31.  1991) 
(approving  File  Nos.  SR-NYSE-90-52  and  NYSE- 
90-53).  and  Securities  Exchange  Act  Release  No. 
29515  (August  2,  1991).  56  FR  37736  (August  8, 
1991)  (approving  File  No.  SR-Amex-91-15).  The 
Regional  Exchanges'  procedures  provide  primary 
market  protection  for  customer  GTX  orders  (good 
until  cancelled,  executable  in  the  afternoon  session) 
in  securities  listed  both  on  the  NYSE  and  on  the 
Amex.  The  Commission  several  times  approved 
extensions  of  all  the  pilot  programs,  most  recently 
until  April  30.  1994.  See  Securities  Exchange  Act 
Release  No.  32365  (May  25.  1993).  58  FR  31560 
(June  3,  1993)  (order  extending  approval  of  File  No. 
SR-BSE-93-10):  Securities  Exchange  Act  Release 
No.  32363  (May  25,  1993).  58  FR  31558  (June  3. 
1993)  (order  extending  approval  of  File  No.  SR- 


III.  Discussion 

The  Commission  finds  that  permanent 
approval  of  the  Regional  Exchanges' 
respective  pilot  programs  to  provide 
price  protection  to  limit  orders 
executable  after  the  close  of  regular 
trading  hours  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange. 
Specifically,  the  Commission  believes 
that  the  proposals  are  reasonably 
designed  to  promote  just  and  equitable 
principles  of  trade,  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  further  investor  protection  and 
the  public  interest  in  fair  and  orderly 
markets  on  national  securities 
exchanges.8 

In  the  Commission's  release 
approving  the  NYSE's  OHT  facility,  the 
Commission  noted  the  benefits  that 
would  accrue  to  investors  through  the 
development  of  an  after-hours  trading 
session. 7  Although  the  Regional 
Exchanges'  programs  do  not  establish 
after-hours  sessions  identical  to  that  of 
the  NYSE,  the  Commission  believes  that 
they  provide  a  reasonable  competitive 
response.  By  allowing  GTX  orders  that 
would  be  executed  on  the  NYSE  and 
Amex  to  receive  a  similar  fill  on  the 
Regional  Exchanges,  the  programs 
provide  a  mechanism  for  maintaining 
each  Regional  Exchange's  individual 


Amex-93-19);  Securities  Exchange  Act  Release  No. 
32368  (May  25,  1993).  58  FR  31563  (June  3.  1993) 
(order  extending  approval  of  File  No.  SR-MSE-93- 
6);  Securities  Exchange  Act  Release  No.  32367  (May 
25.  1993).  58  FR  31570  (June  3.  1993)  (order 
extending  approval  of  File  No.  SR-PSE-93-6); 
Securities  Exchange  Act  Release  No.  32364  (Mav 
25.  1993).  58  FR  31574  (June  3.  1993)  (order 
extending  approval  of  File  No.  SR-Phlx-93-16); 
Securities  Exchange  Act  Release  No.  32362  (Mav 
25.  1993).  58  FR  31565  (June  3.  1993)  (order 
extending  approval  of  File  No.  SR-N'YSE-93-23); 
Securities  Exchange  Act  Release  No.  33561 
(February  1.  1994).  59  FR  5789  (February  8.  1994) 
(order  extending  approval  of  File  No.  SR-Amcx- 
93-15);  Securities  Exchange  .^cl  Release  No.  33562 
(February  1.  1994).  59  FR  5792  (February  8.  1994) 
(order  approving  File  Nos.  SR-CHX-93-23;  SR- 
BSE-9,3-18:  SR-PSE-94-1:  and  SR-Phlx-94-7); 
and  Securities  Exchange  .^ct  Release  No.  33563 
(February  1,  1994).  59  FR  5795  (February  8.  1994) 
(order  approving  File  No.  SR-NYSE-93-^51]. 

•As  requested  by  the  Regional  Exchanges,  the 
Commission  has  granted  an  exemption  from  Rule 
lOa-1  under  the  Act  to  permit  short  sales  of  GTX 
orders  on  the  Exchanges  without  complying  with 
the  "tick"  provisions  of  the  rule,  subject  to  certain 
conditions.  See  letters  from  Larry  E.  Bergmann. 
Associate  Director.  Division  of  Market  Regulation, 
Commission,  to  William  W.  Uchimoto.  General 
Counsel,  PhU,  dated  June  13.  1991:  Daniel  J. 
Liberti,  Associate  Counsel,  MSE.  dated  June  13. 
1991;  Karen  A.  Aluise.  BSE.  dated  June  13.  1991; 
and  David  P.  Semak.  Vice  President.  PSE.  dated 
June  13,  1991. 

'  See  Securities  Exchange  Act  Release  No.  29237. 
supra  note  5. 
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marketplace  on  a  competitive  level  with 
the  primary  market. « 

The  Commission  believes  that  the 
Regional  Exchanges'  programs 
demonstrate  the  competitiveness  of  the 
U.S.  securities  markets.  As  a  result, 
investors  have  new  opportunities  for 
trading.  Moreover,  the  Commission 
believes  that  the  increased  competition 
that  results  from  permitting  Regional 
specialists  to  attract  GTX  order  should 
enhance  the  quality  of  customer  order 
execution.  In  addition,  the  Commission 
believes  that  the  Regional  programs  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  contribute  to 
the  practicability  of  brokers  achieving  a 
best  execution  for  customer  orders.  The 
programs  achieve  this  by  imposing 
additional  obligations  on  Exchange 
specialists  to  provide  their  customers 
with  primary  market  price  protection. 
Additionally,  since  the  parameters  of 
the  rule  are  expressed  clearly  in  the  text 
of  the  rule  and  do  not  disturb  the 
priority  rules  currently  in  force  at  the 
Exchanges,  the  programs  provide  fair 
and  reasonable  procedures  for  the 
protection  of  limit  orders. 

Furthermore,  the  Commission 
believes  that,  although  specialists  will 
know  which  limit  orders  are  designed 
"GTX"  and  will  manually  execute  GTX 
orders,  they  should  not  be  able  to  use 
this  information  to  their  own  advantage. 
The  programs  consist  of  execution 
guarantee  systems.  Specialist 
participation  would  be  limited  to  filling 
the  contra  side  of  a  customer  limit  order 
that  is  eligible,  pursuant  to  the  new  rule, 
for  a  fill.  The  specialist  would  have  no 
discretion  in  choosing  which  orders  to 
fill  and  which  priority  to  give  orders.  In 
addition,  orders  would  be  eligible  to  be 
filled  according  to  the  priority  that 
already  exists  on  the  specialists'  books. 
Thus,  the  Commission  is  satisfied  that, 
although  specialists  will  have 
knowledge  of  which  limit  orders  have 
been  designated  GTX,  they  would  not  be 
able  to  use  this  knowledge  to  the 
detrimpnt  of  investors  because  their 
participation  in  the  execution  of  GTX 
orders  will  be  limited.  The  Commission 
expect$,  however,  that  the  Exchanges 
will  monitor  carefully  the  execution  of 
GTX  orders  to  ensure  that  specialists  arc 
not  taking  unfair  advantage  of  this 
inform  jation. 

The  pommission  continues  to  expect 
the  Rei|ional  Exchanges,  through  use  of 
their  sar\'eillance  procedures,  to 
monitor  for,  and  report  to  the 
Comm:  $sion,  any  patterns  of 


"The 
proposal, 
di.sciissi' 
The  tiisci  i 
r*!ferrnce 


(  Orr.mission's  rationale  for  approving  tho 
tin  a  pilot  basis  is  contained  in  the 
section  of  the  original  approval  orders, 
^ions  in  those  orders  are  incorporated  by 
into  this  order. 


m 


manipulation  or  trading  abuses  or 
unusual  trading  activity  resulting  from 
these  programs.  In  addition,  the 
Commission  continues  to  request  that 
the  Exchanges  keep  the  Commission 
apprised  of  any  technical  problems 
which  may  arise  regarding  the  operation 
of  the  programs. 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act »  that  the 
proposed  rule  changes  (SR-CHX-93-23, 
SR-BSE-93-24,  SR-PSE-94-2,  and  SR- 
Phlx-94-8)  are  hereby  approved  on  a 
permanent  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  94-11030  Filed  5-6-94;  8:45  am] 
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IRelease  No.  34-33985:  File  No.  SR-DTC- 
94-03) 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Regarding  a 
Revised  Fee  Schedule  for  Services 

May  2,  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
March  1. 1994,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-DTC-94-03)  as 
described  in  Items  I,  II,  and  III  below, 
which  items  have  been  prepared 
primarily  by  DTC,  a  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
a  revised  fee  schedule  for  DTC  ser\'ices.2 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 


"ISU.SC.  r6s(bK:)(1988|. 

'"  17  CFR  200.30- J(ai(12)  (1993). 

■ISU.S.C.  7Bs(b)(l)(1988). 

-The  1994  Revised  DTC  Service  Fees  schedule  is 
set  forth  in  its  entirety  in  the  Annex  to  Exhibit  I 
in  this  filing.  File  No.  SR-DTC-94-03. 


rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  A.  B, 
and  C  below,  of  the  most  significant' 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change,  which  will  be  effective  for 
services  provided  on  and  after  March  1, 
1994,  is  to  adjust  the  fees  charged  for. 
various  services  in  order  to  bring  the 
fees  closer  to,  or  to.  their  respective 
estimated  service  costs  for  1994. 
Continuing  DTC's  annual  practice  to 
align  service  fees  with  estimated  service 
costs,  DTC's  Board  of  Directors 
completed  a  review  of  DTC's  estimated 
unit  service  costs  for  1994  and  adjusted 
many  DTC  service  fees  accordingly. 

The  1994  fee  schedule  has  been  set  to 
yield  $10  milUon  less  in  operating 
revenues  during  the  twelve  months  it 
will  be  in  effect  than  the  1993  fee 
schedule  would  have  yielded.  This  will 
mark  the  eighth  consecutive  year  in 
which  DTC  has  not  had  to  increase  its 
schedule  of  service  fees  to  users; 
moreover,  for  the  fifth  consecutive  year 
a  fee  reduction  will  be  implemented. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  section 
17A(b)(3)(C)  of  the  Act  3  and  the  rules 
and  regulations  thereunder  because  fees 
will  be  more  equitably  allocated  among 
DTC  participants. 

B.  Self- Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  believes  that  the  proposed  rule 
change  will  not  impose  any  burden  on 
competition. 

C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

DTC  has  neither  solicited  nor  received 
any  written  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)oftheAct4  and 
subparaj^.raph  {e)(2)  cf  Securities 
Exchange  Act  Rule  19b-4  5  because  the 
proposed  rule  change  establishes  a  due. 


'  15  U.S.C.  78q-in))(JKC)  (1988). 
*  15  use.  78s(b;(3)(A)(ii)  (1988). 
M7  CFR  240.19b-»(e);2)  (1993). 
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fee,  or  other  change.  At  any  time  within 
sixty  days  of  the  filing  of  such  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N\V., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street,  NW., 
Washington,  TX2  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  prindpaf 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-94-03  and 
should  be  submitted  by  May  31,  1994. 

For  the  Commission  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority.* 

Mar])ar«t  H.  N>lcFtrlaiMi, 

Deputy  Secretary. 

[FR  Doc  94-11031  Fikd  S-6-94,  8;45  ami 
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[Releas«  No.  34-33981;  FN*  No.  SR-GSCC- 
94-03] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Filing  of  Proposed  Rule 
Change  Relating  to  Minimum  Financial 
Standards  for  Bank  Netting  System 
Memt>ers 

April  28.  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  1  notice  is  hereby  given  that  on 
April  18,  1994.  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 


•  17  CFR  200.3O-3(O<12yri9«>3l 
M5  11.S.C.  78s(bHlMl«88> 


the  proposed  rule  change  (File  No.  SR- 
GSCC-94-03)  as  described  in  Items  1, 11, 
and  III  below,  which  Items  have  been 
prepared  primarily  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  lower 
the  minimum  shareholders*  equity 
standard  for  GSCC  bank  netting  system 
members. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commis.sion.  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  hem  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-ReguJatory  Organiiation  's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  allow  GSCC  to  change  the 
minimum  shareholders'  equity  standard 
for  bank  netting  system  members.  In 
1989,  prior  to  the  commencement  of 
GSCC's  netting  system,  a  minimum 
admission  and  continuance  standard  of 
$250  million  in  shareholders'  equity 
was  established  for  banks  or  trust 
companies  ("banks")  that  are,  or  are 
applying  to  become,  members  of  GSCC's 
netting  system.  This  level  was  chosen 
because,  at  the  time,  it  encompassed 
roughly  the  100  largest  banks  in  the 
United  States  and,  thus,  reflected 
GSCC's  initial  focus  on  providing  its 
netting  and  attendant  risk  protection 
services  to  only  the  largest  market 
participants. 

As  part  of  its  ongoing  process  of 
consideration  of  how  best  to  broaden 
access  to  its  netting  and  risk 
management  services  in  a  prudent 
manner,  GSCC  has  determined  it 
appropriate  to  lower  the  minimum 
shareholders'  equity  standard  for  bank 
netting  system  members,  so  as  to  allow 
a  greater  number  of  banks  that  are  active 
participants  in  the  government 
securities  market  to  receive  the  benefits 
of  GSCC's  services. 


Specifically,  the  proposed  rule  change 
would  lower  the  minimum 
shareholders'  equity  standard  for  bank 
netting  members  to  SlOO  million.  This 
standard  would  ensure  that  each  bank 
netting  member,  while  not  necessarily 
among  the  largest  banks  in  the  country, 
is  still  a  sizeable  one. 

In  addition.  GSCC  would  explicitly 
impose  in  its  rules  an  additional 
standard  on  all  bank  netting  system 
applicants  and  members;  in  particular, 
that  their  capital  ratios  (/  e.,  total  risk- 
based  ratio,  tier  1  risk  based  ratio,  and 
tier  1  leverage  ratio)  meet  the  minimum 
levels  specified  by  the  applicable  bank 
regulatory  agency.  In  conjunction  with 
this  change,  each  bank  netting  member 
would  be  required  to  periodically  report 
to  GSCC  each  of  its  capital  ratios  for 
which  its  appropriate  regulatory 
authority  has  established  standards  (or 
the  capital  ratios  that  it  would  be 
required  to  report  to  the  Board  of 
Governors  of  the  Federal  Reserve 
System  ("Fed")  if  it  were  a  Fed  member 
bank).  GSCC  will  routinely  use  such 
information  on  a  bank  netting  member's 
capital  ratios  as  a  part  of  its  ongoing 
surveillance  of  those  members. 

GSCC  believes  that  since  the  proposed 
rule  change  allows  GSCC  to  broaden 
access  to  its  netting  and  risk 
management  services  so  as  to  allow  a 
greater  number  of  banks  and  trust 
companies  to  receive  the  benefits  of  its 
services,  it  is  consistent  with  Section 
17A  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to 
GSCC 

B.  Self- Regulatory  Organization's 
Statenient  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members^  Participants,  or  Others 

Comments  on  the  proposed  rule 
diange  have  not  yet  been  solicited  or 
received.  GSCC  members  will  be 
notified  of  the  rule  filing,  and  comments 
will  be  solicited,  by  a  GSCC  Impwrtant 
Notice.  GSCC  will  then  notify  the 
Commission  of  any  written  comments 
received  by  GSCC  regarding  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 


longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organi2ation  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change  or, 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Cominents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NVV., 
Washington,  DC  20549.  Copies  of  the 
submission,  ail  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NVV., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  file  number  SR-GSCC-94-03 
and  should  be  submitted  by  May  31, 
1994.       I 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

IFR  Doc.  94-11032  Filed  5-6-94;  8;45  am] 
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[Release  No.  34-33992;  File  No.  SR-NYSE- 
93-60] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  the  Off-Hours  Trading 
Facility.!  i 

May  2.  1994. 

I.  Introduction 

On  December  23,  1993,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE  "  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
section  19(b)(1)  of  the  Securities 


Exchange  Act  of  1934  ("Act"),i  and 
Rule  19b— 4  thereunder,^  a  proposed  rule 
cha.nge  to  request  permanent  approval 
of  the  Exchange's  Off-Hours  Trading 
facility. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  33803  (March 
22.  1994).  59  FR  14694  (March  29. 
1994).  No  comments  were  received  on 
the  proposal.  This  order  approves  the 
proposed  rule  change. 

II.  Description  of  the  Proposal 

The  NYSE  requests  permanent 
approval  of  its  Off-Hours  Trading 
("OHT")  facility. 3  During  the  pilot,  the 
NYSE  submitted  monitoring  reports.'* 
The  Commission's  order  approving  the 
Exchange's  Off-Hours  Trading  facility 
contained  a  two-year  "sunset" 
provision. 5  The  Commission  several 
times  extended  the  "sunset"  date  for  the 
Crossing  Sessions  I  and  II,  most  recently 
until  April  30,  1994.6 

The  Exchange's  OHT  facility, 
consisting  of  Crossing  Sessions  I  and  II. 
extends  the  NYSE's  trading  hours 
beyond  the  9:30  a.m.  to  4  p.m.  trading 
session  ("regular  trading  session"). 
Crossing  Session  I  permits  the  execution 
of  single-stock,  single-sided  closing- 
price  orders  and  crosses  of  single-stock, 
closing-price  buy  and  sell  orders. 
Crossing  Session  II  allows  the  execution 
of  crosses  of  multiple-stock  (portfolios 
of  15  or  more  securities)  aggregate  price 
buv  and  sell  orders. 

Crossing  Session  I  accepts  orders  in  a 
particular  stock  for  execution  at  the  last 
price  at  which  the  stock  traded  on  the 
NYSE  during  the  9:30  to  4  session.  Two 
different  types  of  closing-price  orders 
could  be  entered  into,  and  executed  in. 
Crossing  Session  I:  (1)  Single-stock, 
single-sided  orders  ("closing-price 
single-sided  orders")  in  round  lots  of  up 


'  15  U.S.C.  r8s(bKl)(1988). 

-17a-R240.19b-»(1993). 

^The  NYSE  also  requested  permanent  approval  of 
its  pilot  program  for  procedure.*  regulating  matched 
market-on-close  orders  ("MCX:").  The  Exchange 
subsequently  withdrew  the  request  for  permanent 
approval  of  the  matched  .MOC  procedures.  As  a 
result,  the  matched  MOC  pilot  expired  on  April  30. 
1994.  See  letter  from  lames  E.  Buck.  Senior  Vice 
President  and  Secretary.  NYSE,  to  Brandon  Becker. 
Director.  Division  of  Market  Regulation. 
Commission,  dated  April  29. 1994. 

•See  letters  from  Catherine  R.  Kinney.  Executive 
Vice  President.  Equities/Audit.  NYSE,  to  Brandon 
Becker.  Director.  Division  of  Market  Regulation. 
Commission,  dated  September  30.  1993  and  March 
15.  1994 

»  See  Securities  Exchange  Act  Release  No.  29237 
(May  31.  1991).  56  FT?  24053  (June  3.  1991)  (File 
Nos.  SR-NYSE-90-52  and  SR-NYSE-90-53) 
COMT  Approval  Order"). 

«  See  Securities  Exchange  Act  Release  Nos.  33563 
(February  1.  1994).  59  FR  5795  (February  8.  1994). 
and  32362  (May  25.  1993),  58  FR  31565  (June  3. 
1993). 


to  99,900  shares  only,  including  certain 
limit  orders  from  the  regular  trading 
session;  and  (2)  coupled  single-stock 
orders  (odd  lots  and  partial  round  lots 
permitted),  so  long  as  both  sides  of  such 
orders  are  not  proprietary  to  members 
("closing-price  coupled  orders"). 

Crossing  Session  I,  which  operates  on 
each  day  that  the  Exchange  is  open, 
commences  following  the  close  of  the 
regular  trading  session  and  ends  at  5 
p.m.  Orders  are  executed  at  5  p.m. 
Closing-price  single-sided  and  coupled 
orders  can  be  entered  into  the  OHT 
facility  only  through  the  NYSE's 
Designated  Order  Turnaround  System 
("SuperDOT"),  the  Exchange's  network 
of  electronic  order  processing  and  post- 
trade  systems.  In  addition,  only  NYSE- 
listed  equity  securities  that  have  been 
designated  by  the  Exchange  and  are  not 
subject  to  a  trading  halt  as  of  the  close 
of  the  regular  trading  session  may  be 
entered  into  Crossing  Session  I.' 

In  addition  to  closing-price  single- 
sided  and  coupled  orders  that  are ' 
entered  into  the  OHT  facility  after  4 
p.m..  certain  limit  orders  that  have 
migrated  from  the  regular  trading 
session  would  be  able  to  participate  in 
Crossing  Session  I.  Members  may 
designate  unconditional  round-lot  limit 
orders  entered  during  the  regular 
trading  session  as  "GTX"  ("good  'til 
cancelled.8  executable  through  crossing 
session")  to  enable  the  orders  to  be 
executed  against  closing-price  single- 
sided  orders  during  Crossing  Session  I.^ 
When  the  NYSE  closing  price  of  a 
security  is  known.  SuperDOT  "sweeps" 
the  specialists'  limit  order  books  for 
GTX  orders  that  are  at  or  better  than  the 
closing  price  and  enters  those  orders 
into  the  OHT  facility.io 

Migrated  GTX  orders  would  retain  the 
same  priority  among  themselves  as 


'The  Exchange  has  stated  that  any  SuperDOT- 
eligible  issue,  including  rights,  warrants,  and 
American  Depositary  Receipts,  may  be  entered  into 
the  OHT  facility. 

"NYSE  Rule  13  states  that  a  good  til  cancelled 
(or  "GTC")  order  to  buy  or  sell  remains  in  effect 
until  it  is  either  executed  or  cancelled. 

"Orders  for  an  account  in  which  the  specialist, 
the  specialisfs  member  organization,  or  any 
associated  party  has  an  interest  may  not  migrate  to 
the  OHT  facility.  If  GTX  is  appended  to  (i)  any 
market,  stop,  or  stop  limit  order;  (ii)  any  odd-lot 
order:  or  (iii)  any  order  entered  during  the  OHT 
session,  the  system  would  reject  it.  Under  the 
proposal.  NYSE  members  would  not  have  access  to 
the  closing-price  order  file  nor  would  NYSE 
.systems  indicate  to  specialists  whether  limit  orders 
would  be  eligible  for  Crossing  Session  I. 

'"Although  the  system  would  begin  as  soon  as 
possible  after  the  NYSE  close  by  sweeping  the  limit 
order  book  for  eligible  GTX  orders,  as  a  practical 
matter,  closing-price  single-sided  and  coupled 
orders  cannot  be  entered  into  the  OHT  facility  until 
4:15  p.m.  in  order  to  allow  Exchange  computer 
systems  sufficient  time  to  perform  the  mechanics 
necessary  for  commencement  of  the  OHT  facility. 
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existed  on  the  specialist's  book,  and 
would  have  priority  over  all  closing- 
price  single-sided  orders.  Closing-price 
single-sided  orders  would  have  priority 
based  on  the  time  of  entry  into  the  OHT 
facility.  Traditional  rules  of  priority  or 
precedence  based  on  price  or  .size  would 
not  apply  to  transactions  effected  in 
Session  I.  Closing-price  coupled  orders 
would  be  executed  without  regard  to  the 
priority  of  other  orders  entered  into  the 
OHT  facility  and  would  not  interact 
with  the  single-sided  orders. 

Trading  halts  occurring  during  the 
regular  trading  session  would  affect 
trading  in  Crossing  Session  I.  For 
instance,  if  a  particular  security  is  the 
subject  of  a  trading  halt  at  the  end  of  the 
regular  trading  session,  then  Crossing 
Session  I  would  not  be  available  for  that 
security  that  day.  In  addition,  during  the 
operation  of  Crossing  Session  I,  the 
Exchange  may  announce  that,  as  the 
result  of  news  of  a  corporate 
development  with  respect  to  a  particular 
security,  it  has  determined  to:  (i)  Return 
unexecuted  GTX  orders  to  the 
specialist's  book,  maintaining  their 
priority;  (ii)  cancel  all  unexecuted 
single-sided  or  coupled  orders  in  that 
stock;  and  (iii)  preclude  the  entry  of 
new  closing-price  orders  into  the  OHT 
facility.  Similarly,  trading  in  Crossing 
Session  I  would  nqt  conunence  if 
market  activity  during  the  regular 
trading  session  were  to  trigger  a  market 
wide  trading  halt  pursuant  to  NYSE 
Rule  SOB.  the  circuit  breaker  rule."  and 
the  trading  halt  was  in  eflect  at  the  dose 
of  the  regular  trading  session. 

At  5  p  jn..  both  closing-price  single- 
sided  orders  (including  GTX  orders)  and 
closing-price  coupled  orders  would  be 
executed.  Members  may  enter  and 
cancel  closing-price  orders  and  CTX 
orders  up  until  this  time.  Any  closing- 
price  single-sided  orders  not  executed 
during  Crossing  Session  I  would  expire; 
they  would  have  to  be  re-entered  to 
participate  in  the  next  day's  opening. 
Unexecuted  GTX  orders  would  be 
returned  to  the  book,  maintaining  their 
priority;  therefore,  they  would 
participate  in  the  next  day's  opening, 
unless  cancelled  prior  to  the  opening  by 
the  entering  broker.  Closing-price 
coupled  orders,  which  would  be  entered 
without  the  possibility  of  break-up. 
would  be  executed  in  full. 

The  NYSE  implements  trade  reporting 
for  Crossing  Session  I  by  reporting 
executions  of  closing-price  single-sided 
orders  and  closing-price  coupled  orders 
at  5  p.m.  over  the  high  speed  facility  of 


• '  NYSE  Rule  SOB  provides  procedures  for  a  one- 
hour  trading  hah  in  the  trading  of  all  securities  after 
a  250-point  decline  in  the  Dow  ^ones  Industrial 
Average  ("DflA")  and  a  two-hour  trading  halt  after 
a  400-point  decline. 


the  Consolidated  Tape  Association 
("CTA")  Plan  and  the  low  speed  line  as 
two  transactions  per  stock — one  for 
clusing-price  single-sided  orders  (and 
GTX  orders)  and  one  for  cicsing-price 
coupled  orders.  Each  print  would 
include  the  closing  price  and  aggregate 
volume  for  each  stock.  Closing-price 
coupled  orders  are  printed  as  "sold" 
sales. 

Crossing  Session  II,  which  occurs 
from  4  p.m.  to  5:15  p.m.,  is  an  aggregate- 
price  session  that  enables  members  to 
enter  crosses  of  buy  and  sell  program 
orders  that  include  at  le.ast  15  NY'SE- 
listed  stocks  having  a  total  market  value 
of  $1,000,000  or  more  ("aggregate-price 
coupled  orders"),  and  to  effect  their 
execution  at  an  aggregate  price. 

Like  closing-pnce  single-sided  orders 
and  closing-price  coupled  orders, 
aggregate-price  coupled  orders  could 
not  be  entered  until  after  the  close  of  the 
regular  trading  session.  To  participate  in 
Crossing  Session  II,  members  transmit 
data  regarding  aggregate-price  coupled 
orders  to  the  Exchange  via  facsimile. 
Each  side  of  the  aggregate-price  order 
entered  on  a  coupled  basis  is  executed 
against  the  other  side  without  regard  to 
the  priority  of  other  orders  entered  into 
the  OHT  facility.  The  facsimiles  are 
time-stamped  immediately  and 
confirmed  back  to  the  entering  brokers, 
thereby  effecting  continuous  executions 
of  aggregate-price  coupled  orders  upon 
entry  into  the  OHT  facility. 

The  NYSE  proposes  to  implement 
trade  reporting  for  the  aggregate-price 
session  by  reporting  the  total  number  of 
shares  and  the  total  market  value  of  the 
aggregate-price  trades.  After  5:15  p.m.. 
the  NYSE  would  transmit  the  report 
over  the  high  speed  line  as  an 
administrative  message. 

A  trading  halt  occurring  during  the 
regular  trading  session  in  one  or  more 
individual  stocks  would  not  affect  the 
execution  of  aggregate-price  coupled 
orders.  Moreover,  the  unavailability  of 
the  OHT  facility  to  one  or  more 
individual  stocks  due  to  post-4  pjn. 
corporate  news  would  not  affiect  the 
execution  of  aggregate- price  coupled 
orders.  NYSE  Rule  BOB,  however,  would 
have  the  same  effect  on  Crossing 
Session  II  as  it  would  have  on  Crossing 
Session  I:  a  market-wide  hah  pursuant 
to  Rule  SOB  that  is  still  in  effect  at  4 
p.m.  would  halt  aggregate- price 
crossing. 

IIL  Discussion 

For  the  reasons  discussed  below,  the 
Commission  finds  that  permanent 
approval  of  the  NYSE's  OHT  facility  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 


securities  exchange, '^  and  in  particular, 
with  the  requirements  of  sections  6(b)(5) 
and  11A.13  The  Commission  is 
approving  the  NYSE's  OHT  facility  on  a 
permanent  basis  because  the 
Commission  believes  that  the  NYSE's 
OHT  facility,  comprised  of  Crossing 
Sessions  I  and  II,  is  reasonably  designeil 
to  promote  just  and  equitable  principles 
of  trade,  prevent  fraudulent  and 
manipulative  acts  and  practices,  and 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. '< 

There  has  been  an  increasing  trend 
toward  the  internationalization  of  the 
securities  markets  and  the  development 
of  24  hour  markets  in  which  world  class 
securities  can  be  traded  around  the 
globe.15  This  has  been  accompanied  by 
an  increased  desire  among  institutional 
Investors  to  be  able  to  trade  U.S.  stocks 
outside  of  regular  trading  hours.  The 
NYSE  has  offered  the  OHT  sessions  in 
an  effort  to  attract  back  to  the  U.S.  order 
flow  in  NYSE  listed  securities  that  is 
being  executed  offshore. 

In  the  Commission's  order 
temporarily  approving  the  NYSE's  OHT 
facility,  the  Commission  noted  the 
benefits  that  would  accrue  to  investors 
through  the  development  of  an  after- 
hours  trading  session.'*  The 
Commission  stated  its  belief  that 
Crossing  Session  I  would  provide 
investors  whose  orders  were  not 
executed  during  the  regular  trading 
session  with  another  opportunity  to 
have  their  orders  executed  at  the  NYSE 


"  See  OHT  Approval  Order,  supra  note  5  for  a 
complete  description  of  the  NYSE  OHT  faciKly  and 
the  Conanission's  rationale  for  approving  the 
proposal  on  a  pilot  basis.  The  discussions  in  those 
orders  are  incorporated  by  reference  into  this  ordn. 

"15  U.S.C.  78f(b)(S)  and  78k-l  (198«l. 

>«  As  previously  noted,  the  NYSE  also  requeue*! 
permanent  approval  of  the  Exchange's  market -on- 
close  C'MOC"'!  pilot  program.  The  NYSE  withdrew 
this  request  on  April  29.  1994.  Accordingly,  the 
matched  MOC  pilot  expired  on  April  30.  1994.  So«> 
supra  TMt»  3. 

Concurrently  with  this  order,  the  Commi.s.<iioi>  is 
also  permanently  approving  simitar  proposals 
submitted  kiy  the  Chicago  Stock  Exchange,  Inc.,  t.S* 
American  Stock  Exchange  Inc.  the  Philadelphia 
Stock  Exchange.  Inc..  the  Boston  Slock  Exchange, 
Inc..  and  the  Pacific  Stock  Exchange.  Inc.  See  File 
Nos  SR-CKX-93-23;  BSE-93-24;  SR-Anae»-93- 
15;  SR-Phlx-94-8.  and  SR-PSE-94-2. 

".See  Division  of  Market  Regulation.  SEC  The 
October  1987  Market  Break,  at  1 1-1  to  1 1-2 
(February  1988);  Report  of  the  Presidenltal  Task 
Force  on  \tarket  Sitxhamsms,  at  H  ()anuary  196ft) 
See  also  U.S.  Congress.  OfHce  of  Technology 
Assessment  [XTTA").  Trading  Around  the  Clock 
Global  Securities  \kirkets  and  Information 
Ttcknok3gr- Background  Paper.  OTA-BP-Crr-66, 
duly  1990).  U.S.  Congress.  OTA.  Electronic  Bulla 
and  Beers:  US.  Secuntiei  S4arkels  and  Information 
Technoh/^.  fTrA-aT-469  (S«'ptember  1990);  and 
Division  of  Market  Regulation.  SEC.  Market  !O0O 
An  Examination  of  Current  Equity  Market 
Developments,  at  29  (|anuary  1994). 

>»  See  OHT  Approval  Order,  supra  note  5. 


cl:sing  price.  Crossing  Session  I  also 
W3uld  provide  investors  the  flexibility 
to  lecide  whether  they  want  a  particular 
01 1  er  to  participate  in'this  Session.  VVitli 
re  5  Dsrt  to  good  til  rancelled  ("GTC") 
0!c  ers  enlc;red  for  execution  durLig  the 
9:  ^D  o.m.  tc  4  p  m.  trading  sossicn,  a 
ci  i  tomt:  would  have  thy  option  of 
d<  <  iding  whether  !o  de'-.ifjnate  that  order 
as  ,  I  GTX  (good  til  cancelled.  execuJabla 
th  ■  r.iy,h  crossing  stission)  order,  L*:  is 


a! 


Federal  Register  /  Vol  59.  No.  88  /  Monday.  May  9.  1904  /  Notices 


23909 


owing  the  crdt-r  to  migrate  to 


Ci  c  ssing  Ses'^ion  I  for  possible 
CXI  cution.  In  addition,  a  customer 
W' !  ild  have  the  option  of  cancelling  any 
or  ':  Br  entered  into  Cro-ssing  Session  I  at 
an  J  time  prior  to  its  execution  at  5  p.m. 
Tf  II  benefits  of  Crossing  Session  I  would 
oc:rue  to  both  individual  and 
in  i  itutional  investors.  Moreover,  the 
Cciiiinission  stated  its  belief  that 
CrKsing  Session  I  may  help  recapture 
ovffseas  order  flow  by  enabling  firms 
wishing  to  facilitate  portfolio  trading 
St;  3  regies  involving  small  programs  of 
stc  <;ks  that  are  not  eligible  for  Crossing 
Sejiion  n  to  achieve  executions  at  the 
NYSE  closing^  price. 

Similarly,  tne  Commission  stated  its 
be  iief  that  Cro.s.sing  Session  II  would 
benefit  the  investing  public  by  offering 
members  the  opportunity  to  enter 
°8jiregate-price  crossing  portfolio  orders 
with  their  customers  after-hours  to  be 
executed  against  each  other.  The 
Cotnmission  recognized  that  Crossing 
Session  11  could  help  to  recapture 
overseas  trade  of  U.S.  stocks  by 
providing  a  mechanism  by  which 
portfolio  trades  arranged  off  the  floor 
can  be  effected  in  an  exchange  trading 
sy.sitem. 

The  OHT  facility  has  proved  to  be 
successful  during  the  pilot  period.  In  its 
filii:g,  the  NYSE  noted  that  in  1993, 
Crossing  Session  I  averaged  175.000 
shajres  pt,r  day  and  has  averaged  nearly 
260,000  shares  per  day  thus  far  in  the 
fourth  quarter  of  1993.  Members  use 
Crossing  Session  I  primarily  for  the 
execution  of  small,  two-sided  baskets 
which  are  ineligible  for  Crossing 
Sesision  II  and,  most  recently,  for  in9ex 
rebalancing.  Over  200  firms  have 
received  executions  in  Crossine  Se.'ision 
1. 

lo  addition.  Crossing  Session  U  has 
averaged  approximately  3.9  million 
shares  per  day  in  1993.  To  date,  there 
havH  been  11  days  where  volume  has 
exceeded  15  million  shares,  with  tiie 
recr^rd  being  57  million  shares.  The 
r.'Y$E  believes  that  Crossing  Session  11 
h;)Sjsuccessfully  repatriated  business 
from  foreign  after-hours  markets;  the 
Exchange's  member  firms  have  executed 
approximately  50  percent  of  all  post-4 
p.m.  program  trades  in  Crossing  Session 
II 


Finally,  data  submitted  by  the  NYSE 
in  the  monitoring  reports  does  not 
indicate  that  trading  in  the  OUT 
ses.sions  has  tiad  any  i.iipact  on 
vo'atiiity,  spreads  or  block  transactions 
during  the  last  hour  of  tlie  regular 
troaing  session. 

Based  nn  the  above,  the  Commission 
l.ylieves  that  the  NYSE's  OHT  facility 
has  provided  benefits  to  Ihe 
ma.-ketplacM.  While  the  Commission 
n^co'^izes  that  Crr/ssing  Session  I  is  not 
a  lull  auction  market,  the  Comn::,ssi'.Ja 
believes  it  to  he  consistent  with  tl.e 
maintenance  of  fair  and  orderly  markets 
because  it  is  a  limited  purpose  facility 
designed  to  bring  buyers  and  sellers 
together  with  the  'nenefits  associated 
with  exchange  trading.  While  it  is  not 
an  auction  market  in  terms  of  price 
discovery,  the  Commission  notes  Lhat 
the  NYSE  closing  price  would  not 
represent  an  artificial  price,  but  rather  a 
price  that  has  been  determined  by 
auction  market  trading  during  the  9:30 
a  m.  to  4  p.m.  trading  session.  Mon>over, 
Crossing  Session  I  also  retains  certain 
other  characteristics  of  an  auction 
market,  such  as  maintaining  auction 
priority  rules  for  migrated  limit  orders. 
In  addition,  ahhough  Crossing  Session  II 
does  not  provide  a  traditional  auction 
market  for  portfolio  trades,  the  reality  of 
the  marketplace  is  that  these  portfolio 
trades  currently  are  being  effected  off- 
exchange  and,  frequently,  overseas.  By 
bringing  institutional  trades  that 
currently  are  being  exported  overseas 
within  the  purview  of  U.S.  regulatory 
bodies,  the  marketplace  generally 
benefits,  for  e.xample,  through 
Commission  and  Exchange  oversight, 
trade  reporting,  and  consolidated 
surveillance.  17 

In  the  original  Approval  Order  the 
commission  noted  concerns  about 
transaction  reporting.  The  NYSE 
requested  exemptive  relief  from  the 
requirement  of  Rule  llAa3-l(b)(2)(iv) 
under  the  Act  that  the  NYSE 
disseminate  on  a  consolidated  basis 
trading  volume  for  each  of  the 
component  stocks  traded  in  Crossing 
Session  II.  The  Commission  approved 
the  exemption  on  a  temporary  basis  but 
request<.>d  that  the  NYSE  consider  how 
to  disseminate  data  on  the  volume  of  the 
individual  stocks  in  the  aggregate-price 
orders  executed  in  Crossing  Session  II 
before  the  next  day's  opening.  The 
NYSE  has  develofied  a  plan  under 
which  the  Exthar.ge  would  collect  the 
ri;quired  trade  detail  information  by  T+3 


"The  Commission  continues  to  believe  that  the 
i.ssue  of  linkages  between  markets  remain!!  open, 
and  tSwt  should  mullipie.  comparable  after  hours 
trading  sessions  develop,  the  resolution  o^ 
intermarket  issues  would  bll  equally  upon  ail 
marketplaces  offering  such  sessions. 


and  would  pubhsh  this  infomiation  ca 
an  aggregate  stock  basis  in  the  Daily 
Sales  Report  on  i  +4.  The  Commission 
aoknowlc-dges  that  this  plan  would 
provide  more  infoni.ation  to  market 
part  ici  pun  Is.  18  Nevertheless,  the 
Commission  believes  the  NYSE  should 
continue  to  examine  ways  to  report  such 
information  earlier. »9 

The  Com.Tiission  continues  to  evpe-ct 
the  Exchange,  through  use  of  its 
surveillance  procedures,  to  monitor  for. 
and  report  to  the  Commi.siion,  any 
patterns  of  manipulation  or  tradir.g 
abuses  or  unusual  trading  activity 
resulting  from  these  programs.  In 
addition,  the  Commission  continues  to 
request  lhat  the  Exchange  keep  the 
Commission  apprised  of  any  technical 
problems  which  may  arise  regarding  the 
operation  of  the  programs. 

rV.  Conclusion 

Based  on  the  foregoing,  the 
Commission  finds  that  permanent 
approval  of  the  OHT  facility  is 
consistent  with  the  Act. 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of-the  Act  w  that  the 
proposed  rule  change  (SR-NYSE-93- 
50)  is  hereby  approved. 

For  the  Commi<ision,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority^' 

Margaret  H.  McFartand.     - 

Deputy  Secretary. 

|FR  Doc.  94-11029  Filed  5-6-94;  8  45  am) 

BtLUNQ  COM  80t»-0t-M 


[Release  No.  34-34000;  Fite  No.  SR-NASD- 
93-61J 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc;  Order  Instituting 
Proceedings  to  Determine  Whether  to 
Disapprove  Rule  Change  Relating  to 
the  SelectNet  Service 

May  3,  1994. 

I.  Introduction 

On  November  1, 1993.  the  National 
Association  of  Securities  Dealers,  Inc. 


'•<See  ;«iter  from  Kalherino  A.  England.  AssLit.int 
Director.  Commission,  to  Citherine  K.inney. 
Execiilive  Vice  President.  NYiE.  Cdt^id  May  2.  1994. 

'•'The  NYSE  also  requeutud  and  rer,eiv«Kl  an 
exemption  from  Rule  lOa-1  under  !he  Act  to 
permit,  subica  to  certain  cond;lions  short  <wiles  of 
certain  orders  dunng  the  OHT  sessions  without 
complying  wnn  the  "tick  '  provisions  of  the  Rule; 
and  interpretive  advice  under  Rule  lOb-18  under 
the  Act  to  permit  Issuers  to  purchase  their  securities 
in  the  OHT  Sessions.  .See  letter  from  Larrv  E. 
Bergmann.  Associate  Director.  Division  of  Market 
Regulation.  Commission,  to  Catherine  R.  Kinney. 
Senior  Vice  President.  NYSE,  dated  June  13.  1991. 

*»15  U.S.C  7Bs(b)(2)  (1988). 

>•  17  CFR  200.30- 3(a)(12)  (1991). 
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("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder,  a  proposed 
rule  change  to  modify  the  operational 
features  of  the  SelectNet  service. >  The 
NASD  is  proposing  to  install  a  price 
validation  screen  that  will  prohibit 
entry  of  orders  into  SelectNet  priced 
away  from  the  inside  market  on  Nasdaq. 
If  approved,  the  NASD  will  amend  the 
SelectNet  User  Guide  to  clarify  that 
orders  entered  into  SelectNet  during 
normal  market  hours  (9:30  a.m.  to  4 
p.m.)  will  be  prohibited  by  the  system 
if  the  orders  are  priced  outside  the  best 
bid  or  offer  in  the  Nasdaq  system,  unless 
unusual  market  conditions,  such  as 
locked,  crossed,  one-side,  or  no-quote 
markets  exist  in  a  security. 

Notice  of  the  proposed  rule  change 
appeared  in  the  Federal  Register  on 
November  9,  1993. ^  Three  comments 
opposing  the  NASD's  proposal  were 
received  in  response  to  the  Commission 
release.  The  substance  of  these 
comments  is  discussed  in  detail  below. 

II.  Description  of  SelectNet's 
Prohibition  Against  Entering  Orders' 
Outside  the  Inside  Nasdaq  Market 

In  response  to  the  difficulties 
experienced  in  the  Nasdaq  market 
during  the  market  break  of  October 
1987,  the  NASD  developed  an  auxiliary 
service,  the  Order  Confirmation 
Transaction  Service  ("OCT"),  to  process 
orders  during  market  extremes  by 
providing  an  alternative  method  of 
negotiating  trades  when  traditional 
telephone  negotiation  is  difficult  or 
infeasibie.  The  Commission  originally 
approved  OCT  in  January  1988.3  OCT, 
renamed  SelectNet  in  1990,  currently 
operates  from  9  a.m.  to  5:15  p.m. 


'  The  NASD  origi.nally  filed  tiie  proposed  rule 
change  on  Oclober  25.  1993  pursuant  to  section 
19ib)(3)l.\)  of  the  Act.  On  Oclober  29.  1993.  the 
Commission  issued  an  Order  of  Summary 
Abrogation  abrogating  the  NASD's  October  25th 
rule  change.  The  Conunission's  Order  of  Summary- 
Abrogation  suggested  that  the  procedures  provided 
by  section  19(b)(2)  of  the  Act  provide  a  more 
appropriate  mechanism  for  determining  whether 
the  N.\SD's  rule  change  Is  consistent  with  the  Act. 
Thus,  on  November  1.  1993,  the  NASD  refiled  its 
rule  change  under  section  19(b)(2). 

2  Securities  Exchange  Act  Release  No.  33141 
(Nov  3.  1993).  58  FR  59504  (Nov.  9.  1993h 

3  Securities  Exchange  Act  Release  No.  25263  (Jan. 
11,  1988).  53  FR  1430  (Jan.  19.  1988)  (order 
approving  SelectNet,  previously  referred  to  as  the 
Order  Confirmation  Transaction  Service,  on  a 
Temporary  accelerated  basis).  See  also.  Securities 
Exchange  Act  Release  No.  25523  (Mar.  28,  1988).  53 
FR  10965  (Apr.  4.  1988)  (order  extending  temporary 
approval  of  SelectNet);  Securities  Exchange  Act 
Release  No.  25690  (May  11.  1988),  53  FR  17523 
(May  17. 1988)  (order  granting  permanent  approval 
of  SelectNet). 


Eastern  Time,^  and  increases 
communications  capacity  by  enabling 
eligible  firms  to  enter  electronic 
messages.  SelectNet  supports  the 
continuous,  orderly  operation  of  the 
Nasdaq  Stock  Market  during  difficult  or 
unusual  market  conditions.  Since  in 
inception,  the  NASD  has  enhanced 
SelectNet  in  an  effort  to  provide  greater 
flexibility  in  the  automated  execution  of 
orders  and  to  facilitate  market  maker's 
and  order  entry  firms"  (collectively 
referred  to  as  "participants")  use  of 
SelectNet.5 

The  service  currently  allows 
participants  to  broadcast  orders  to  all 
market  makers  in  a  security  or  direct 
order  to  a  specific  market  maker.  In 
addition,  market  makers  can  broadcast 
to  all  participants  watching  a  particular 
security  (a  feature  known  as  "all  call"). 
To  enter  an  order  in  SelectNet.  a 
participant  enters  the  normal  trade 
information  (i.e.,  security  symbol,  side, 
size,  and  price).  In  addition,  the 
participant  may  provide  that  an  order  or 
counter-offer  will  be  in  effect  for 
anywhere  from  3  to  99  minutes,  specify 
a  day  order,  or  indicate  whether  price 
and/or  size  are  negotiable  or  whether  a 
specific  minimum  quantity  is 
acceptable.8  Participants  may  accept, 
counter  or  decline  a  SelectNet  order.  In 
the  event  that  a  participant  elects  to 
counter  an  offer,  the  service  allows 
negotiations  to  be  conducted  between 
the  participants  by  exchanging  counter- 
offers until  an  agreement  is  reached. 

A.  The  NASD's  Basis  for  the  Prohibition 

The  NASD  seeks  to  amend  the 
SelectNet  operating  manual  ^  to  prohibit 
entry  of  orders  in  SelectNet  priced 
outside  the  inside  Nasdaq  market  during 
normal  market  hours  (:30  a.m.  to  4 
p.m.).  unless  unusual  market 
conditions,  such  as  locked,  crossed, 
one-sided,  or  no-quote  markets  exist  in 


a  security.  The  NASD  had  represented 
that  it  is  proposing  to  prohibit  entry  of 
orders  priced  outside  the  inside  Nasdaq 
market  to  eliminate  a  large  number  of 
what  it  believes  to  be  erroneous 
transactions  occurring  through  the 
service. 

The  NASD  believes  that  these  orders 
are  put  into  SelectNet  in  two  ways:  (1) 
as  errors,  where  the  party  intended  to 
place  the  order  at  or  within  the  inside 
bid  and  offer  and  mistyped  the  trade 
information  into  SelectNet,  ignored  the 
reverse  colored  warning  screen  and 
instructed  the  computer  to  override  the 
warning,  or  (2)  as  a  "concerted  attempt 
to  trick"  recipients  of  the  orders  into 
executing  obviously  erroneous  trades.^ 

In  support  of  its  position,  the  NASD 
included  in  its  filing  with  the 
Commission  part  of  the  results  of  an 
analysis  of  SelectNet  orders  and  trades 
during  September  1993.  According  to 
the  NASD,  the  analysis  demonstrates 
that,  on  average,  over  1.000  orders  a  day 
are  placed  in  SelectNet  at  prices  outside 
the  inside  Nasdaq  market.  According  to 
the  NASD,  this  resulted,  on  average,  in 
more  than  100  executions  a  day  at 
prices  the  NASD  has  concluded, 
without  input  from  the  parties  of  the 
transactions,  are  erroneous  and  w  holly 
unrelated  to  current  market  prices.  The 
NASD  further  represented  that  during 
September  1993  it  received,  in  total.  46 
requests  to  reverse  trades  as  clearly 
erroneous.^  notwithstanding  the  daily 
average  of  100  executions  at  prices 
outside  the  inside  Nasdaq  market. 

Subsequently,  the  NASD  provided  the 
Commission  with  more  specific 
information  concerning  the  NASD's 
analysis  of  SelectNet  orders  and  trades 
during  September  1993. ^o  This 
information  indicated  that  during  the 
month.  34.957  (on  average,  l.R65/day) 
orders  were  entered  in  SelectNet  outside 


<  Securities  Exchange  .\c\  Release  No.  30581 
(Apr  14.  1992).  57  FR  14596  (Apr.  21.  1992). 

'  Securities  Exchange  Act  Release  No.  28636 
(Nov.  21,  1990),  55  FR  49732  (Nov.  30.  1990). 

•'The  identity  of  a  participant  entering  an  order 
is  a.ionymous  when  broadcasting  an  order,  unless 
the  participant  elects  to  identify  itself:  once  the 
order  is  exeruted.  each  participant  to  the 
transaction  learns  of  the  identity  of  the  other.  In 
contrast,  the  recipient  of  a  directed  order  is 
provided  with  the  identity  of  the  participant  who 
sent  the  order. 

'The  current  SelectNet  rules  are  contained  in  the 
SelectNet  User  Guide,  but  are  not  included  in  the 
NASD  Manual.  See  SelectNet  User  Guide  (Nov. 
1990).  The  NASD  has  represented  that  it  will 
update  these  rules  and  submit,  by  March  31,  1994. 
a  rule  filing,  pursuant  to  section  19(d)  of  the  Act 
and  Rule  19b-4  thereunder,  to  incorporate  the 
SelectNet  rules  into  the  NASD  Manual.  Letter  from 
Beth  E.  Weimer.  Associate  General  Counsel,  NASD, 
to  Selwyn  Notelovitr.  Branch  Chief  SEC  (Jan.  14. 
1994).  To  date,  the  Commission  has  not  received 
this  filing. 


"For  example,  if  the  inside  market  in  a  Nasdaq 
security  is  20  bid,  20v,  offer,  and  order  entry  firm 
may  place  an  order  to  buy  stock  priced  at  19V«. 
According  to  the  NASD,  traders  traditionally  deal 
in  fractions,  frequently  not  even  slating  the  integer 
amount  of  a  price  when  transacting  business  over 
the  telephone,  and  an  order  priced  at  19' »  could 
be  read  or  interpreted  as  20'''b.  Thus,  the  market 
maker  would  accept  the  order,  believing  that  it  was 
executing  an  order  priced  within  the  spread,  at 
20 'b.  Instead,  the  market  maker  would  have 
executed  the  order  a  full  point  below  the  price  it 
thought  it  was  getting,  and  '/■  of  a  point  below  the 
best  bid. 

"Letter  from  Robert  E.  Aber,  Vice  president  and 
General  Counsel,  NASD,  to  Selwyn  Notelovilz. 
Branch  Chief.  SEC  (Jan.  14.  1994). 

'"Letter  from  Beth  E.  Weimer,  Associate  General 
Counsel,  NASD,  to  Selwyn  Notelovitz,  Branch 
Chief,  SEC  (Mar.  7,  1994).  In  its  letter  to  the 
Commission,  the  NASD  requested  confidential 
treatment  of  the  information  accompanying  its 
letter.  The  NASD  requested  this  treatment  pursuant 
to  17  CFR  204.24b-2and  Exemption  4  of  the 
Freedom  of  Information  Act  (5  U.S.C  §  552(b)(4)). 
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ihe  inside  Nasdaq  Market  and  that  2.802 
ion  average,  133/day)  of  these  orders 
^vere  executed.  In  addition,  this 
inronnation  indicated  that  during 
September  1993  the  NASD  received  44 
requests  to  deem  trades  clearly 
erroneous  where  the  trade  occurred 
outside  the  inside  Nasdaq  Market.  This 
iaformation  further  indicated  that  the 
NASD  granted  32  of  these  requests. 

4  Exceptions  to  the  Prohibition 

The  NASD  has  determined  to  allow 
e^itry  of  orders  on  SelectNet  outside  the 
ii)$ide  Nasdaq  market  under  three 
circumstances.  Any  order  entered 
during  an  exception  period,  described 
below,  will  remain  active  in  SelectNet 
even  after  the  exception  period  has 
pcssed. 

1.  Pre-Opening  and  Post-Closing 
Exception 

Because  the  inside  Nasdaq  market 
during  non-market  periods  might  not 
reflect  current  market  conditions  and. 
therefore,  may  be  one-sided  or  may 
simply  reflect  the  closing  bid  and  offer 
on  Nasdaq,  the  prohibition  of  entering 
orders  outside  the  inside  Nasdaq  market 
will  only  be  in  effect  during  normal 
market  hours  [i.e.,  9:30  a.m.  until  4 
P-hJ.) 

2.  Exception  for  Locked.  Crossed.  One- 
sided Quote  or  No  Quote  Markets 

If  the  market  in  a  security  becomes 
lofAed  or  crossed  or  experiences  a  one- 
sided quote  or  no  quote,  the  NASD  will 
allow  entry  or  orders  outside  the  inside 
Nasdaq  market.  In  the  event  of  these 
unusual  market  conditions.  Seiect.Net 
will  be  programmed  to  lift  the 
prohibition  automatically  for  that 
security  until  the  unusual  condition  no 
longer  exists. 

3.  Exception  for  Emergency  Conditions 
or  Extraordinary  Market  Conditions 

Under  Article  VII.  Section  3  of  the 
NASD  By-Laws."  the  NASD  will  retain 
authority  to  lift  the  prohibition  during 
an  emers;ency  or  when  extraordinary 
market  conditions  exist.  12 


'♦NASD.Vtonuai.  By-Laws,  Art.  VD.  Sec.  3.  iCCH) 
^1)32.V 

'<  "Emergency  conditions"  include  unexpected 
e-.enis  such  as  a  declaration  of  war.  a  pi^sidential 
assassination  or  an  electrical  black-out. 
"Exxraordinary  n^arket  conditions"  include  market 
brciks  (such  as  October  19871  market  declines  and 
anyjother  o<.casions  where  the  market  is 
experiencing  highly  volatile  trading  conditions 
such  that  prompt  intervention  is  necessary  for  the 
markets  continued  efricient  operafioru  Securities 
Eichsnge  Act  Release  No.  26072  (Sept.  12. 19«a), 
53  PR  36143  (Sept.  16.  198«)  (order  approving  rule 
to  provide  the  NASD  Board  of  Governors  and  a 
proposed  committee  the  authority  to  take  action 
durmg  an  emergency  or  under  extraordinary  market 
ceiKlitions),  See  also.  Securities  Exchange  Act 


ni.  Comment  Letters 

The  Commission  received  three 
comments  letters  in  response  to  the 
NASD's  proposed  rule  change. '3  Two  of 
these  commenters  opposed  approval  of 
the  NASD's  proposed  rule  change. 
Without  explicitly  opposing  the  NASD's 
proposed  change,  the  third  commenter 
generally'  critici2»d  the  SelectNet 
Service  and  used  its  response  to  the 
NASD's  filing  to  support  its  continuing 
contention  that  SelectNet  is  a 
"quotation  driven  trading  system" 
rather  than  a  communication  system. 
The  NASD  responded  to  the  issues 
raised  by  the  commenters  in  a  letter 
dated  January  14.  19fl4.i* 

One  commenter  opposing  the 
proposal  argued  that  there  are  legitimate 
risk  management  and  trading  strategies 
that  involve  entering  orders  outside  the 
inside  Nasdaq  market. 's  Another 
commenter  opposing  the  proposal 
argued  that  entering  orders  outside  the 
inside  market  is  tvpical  practice  when 
dealing  with  large  retail  orders  and 
during  volatile  market  conditions.'o 
This  commenter  took  further  exception 
with  the  NASD's  assertion  that  it  must 
review  and  reverse  as  clearly  erroneous 
many  of  the  orders  executed  outside  the 
inside  Nasdaq  market,  offering  examples 
of  instances  where  the  NASD  refused  to 
reverse  a  trade  executed  outside  the 
in.side  Nasdaq  market.  In  addition,  this 
commenter  argued  that  the  NASD's 
proposed  prohibition  is  not  necessary 
becatise  SelectNet  includes  a  feature 
that  alerts  participants  who  accept 
orders  priced  outside  the  inside  market 
and  requires  confirmation  of  the 
participant's  acceptance  of  such  orders. 
In  response,  the  NASD  acknowledged 
that  legitimate  bases  exist  for  entering 
orders  outside  the  inside  Nasdaq 
market. >7  Nonetheless,  the  NASD  has 


Release  No.  33292  fDec  8.  19931.  M  FR  65214  (Dec. 
13. 1993)  (NASD  Policy  Statement  on  Market 
Closings  in  the  event  of  an  emergency  or 
extraordinary  market  conditions). 

"Letter  from  (ames  E.  Buck.  Senior  Vice 
President  and  Secreury.  .N«w  York  S'ock  Exchange 
("NYSE"),  to  Jonathan  Katz,  Secretarv.  SEC  (Nov. 
30.  1993).  The  NYSE's  letter  also  referred  to  another 
pending  NASD  proposed  rule  change  which  would 
include  pxchange  listed  securities  in  ScieaNet  (File 
No.  SR-NASD-92-16).  The  focus  of  the  NYSE's 
leuer  concerned  SR-NASD-92-16  and  SelectNet  in 
general. 

'■"Letter  from  Robert  E.  Aber.  Vice  President  and 
General  Counsel,  N.^SD.  to  Selwrvn  J.  Notelovitz. 
Branc  h  Chief.  SEC  (Jan.  14,  1994). 

>^  Letter  from  Harold  S.  Bradley.  Vice  President 
and  Director  of  Trading,  Investors  Research    ' 
Corporation,  to  lonathan  G.  ICiti,  Secretary,  SEC 
(Dec.  8. 199  i). 

»«  Letter  from  Simon  S.  Kogan  to  .Margaret 
McFarland.  Deputy  Secretary.  SEC  (Dec.  1,  1993). 

"Letter  frtjm  Robert  E.  Aber.  Vice  President  and 
General  Counsel.  The  Nasdaq  Slock  Market.  Inc..  to 
Selwyn  Notelovitz,  Branch  Chiet  SEC  (Jan.  14, 
1994). 


determined  that  on  balance,  the  benefits 
of  the  prohibition  outweigh  the  costs. 
The  NASD  argued  that  erroneous  trades 
are  costly  to  the  industry  and,  when 
reported  to  Lhe  tape,  mislead  and 
conhjse  issuers  and  investors.  Moreover, 
the  NASD  pointed  out  that  the 
alternative  of  negotiating  a  trade  out.side 
the  inside  Nasdaq  market  over  the 
telephone  remains. 

rv.  Proceedings  to  Determine  Whether 
to  Disapprove  SR-NASD-93-61  and 
Grounds  for  Disapproval  Under 
Consideration 

The  NASD's  proposal  is  presented  as 
an  effort  to  prevent  market  makers  from 
inadvertently  executing  SelectNet 
orders  at  prices  outside  the  inside 
market.  Nevertheless,  prohibiting  the 
entry  of  SelectNet  orders  at  prices 
outside  the  inside  market  may  be 
neither  the  most  effective  means  of 
accomplishing  this  objective  nor  the 
least  restrictive.  Accordingly,  the 
Commission  is  interested  in  the  reasons 
market  participants  may  ha\'e  for 
entering  SeleaNet  orders  outside  the 
inside  market,  and  whether  there  may 
be  less  restrictive  means  of  preventing 
erroneous  trades. 

The  Commission,  therefore,  is 
instituting  proceedings  pursuant  to 
Section  19(b)(2)(B)  of  the  Act  to 
determine  whether  the  proposed  rule 
change  should  be  disapprtrved. 
Institution  of  disapproval  proceedings 
appears  appropriate  at  this  time  in  view 
of  the  legal  and  polic>'  issues  raised  by 
the  proposal.  Institution  of  disapproval 
proceedings,  however,  does  not  indicate 
that  the  Commission  has  formulated  any 
conclusions  with  respect  to  any  of  the 
issues  involved  and  the  Commission 
seeks  and  encourages  interested  persons 
to  comment  on  the  proposed  rule 
change.  The  sections  of  the  Act 
applicable  to  the  proposed  rule  change 
include: 

•  Section  15A(b)(6).  which  requires  that 
the  rules  of  a  national  securities 
association,  among  other  things,  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles 
of  trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling. 
processing  information  writh  respect 
to.  and  facilitating  transactions  in 
securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market. 

•,  Section  llA(a)(l)(B),  which  sets  forth 
the  Congressional  finding  that  new 
data  processing  and  communications 
techniques  create  the  opportunity  for 
more  efficient  and  effective  market 
operations. 
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•  Section  llA(a)(l)(C),  which  sets  forth 
the  Congressional  finding  that  it  is  in 
the  public  interest  to  assure 
economically  efficient  execution  of 
securities  transactions. 

•  Section  llA(a)(2),  which  directs  the 
Commission  to  facilitate  the 
establishment  of  a  national  market 
system  for  securities  in  accordance 
with  the  findings  set  forth  in  Sections 
llA(a)(l)(B)and(C). 

With  respect  to  the  proposal,  the 
Commission  specifically  requests  that 
commenters  address,  if  applicable,  the 
following  items: 

(a)  The  NASD  acknowledges  that 
legitimate  bases  exist  for  entering 
SelectNet  orders  at  prices  outside  the 
inside  market.  These  could  include:  (i) 
Communicating  limit  orders  to  market 
makers:  (ii)  negotiating  large  block 
transactions;  (iii)  obtaining  executions 
in  fast  markets;  or  (iv)  exploring  the 
level  of  market  interest  at  the  prices 
quoted  in  Nasdaq.  The  Commission 
invites  comment  on  the  circumstances 
in  which  a  market  maker  or  customer 
would  use  SelectNet  to  enter  orders 
outside  the  inside  market. 

(b)  The  NASD  submitted  data 
indicating  that  during  the  month  of 
September  1993,  although 
approximately  130  trades  are  executed 
daily  (2,730  per  month)  through 
SelectNet  outside  the  inside  market,  it 
received  a  total  of  only  44  requests  to 
reverse  trades  as  clearly  erroneous  and 
granted  32  of  these  requests.  One 
commenter  opposed  to  the  proposal 
submitted  copies  of  two  NASD 
decisions  upholding  trades  executed 
through  SelectNet  outside  the  inside 
market.  As  such,  the  Commission 
invites  commenters  to  discuss  whether 
such  decisions  reflect  aberrations  based 
on  special  circumstances  or  reflect 
legitimate  use  of  SelectNet  and  of  the 
Nasdaq  market.  The  Commission  also 
invites  SelectNet  users  to  discuss 
whether  they  cancel  executions  outside 
the  inside  by  agreement  with  the  other 
party  (and  therefore  not  reflected  in  the 
NASD's  data)  and/or  if  they  choose  not 
to  cancel/ seek  reversal  for  other  reasons 
{e.g..  determination  that  cancelling/ 
reversing  is  not  worth  the 
administrative  cost). 

(c)  The  Commission  invites 
suggestions  for  alternative  means  to 
prevent  erroneous  SelectNet  executions, 
such  as  the  development  by  member 
firms  of  facilities  for  preventing 
inadvertent  executions. 

(d)  The  extent,  if  any.  to  which 
investors  may  be  confused  by  reports  to 
the  type  of  trades  effected  outside  the 
inside  Nasdaq  market  using  SelectNet. 

(e)  The  potential  benefits  of  the 
proposal  and  whether  those  benefits 


outweigh  any  costs  or  burdens  imposed 
on  members  and/or  public  customers. 

(0  Order  delivery  systems  exist  in  and 
among  other  markets.  The  rules  of  some 
of  these  systems,  such  as  the 
Intermarket  Trading  System  (FTS), 
prohibit  limit  orders  and  create  a 
conclusive  presumption  that  an  order 
executed  outside  the  inside  bid  or  offer 
is  an  obvious  error.  Other  systems,  on 
the  other  hand,  such  as  the  New  York 
Stock  Exchange's  SuperDot  System, 
allow  limit  orders  and  have  no 
restrictions  on  the  price  of  orders.  The 
Commission  invites  commenters  to 
discuss  the  distinctions  among  these 
systems  with  respect  to  the  issues  raised 
by  the  NASD. 

V.  Procedure:  Request  for  Written 
Comments 

The  Commission  requests  that 
interested  persons  provide  written 
submissions  of  their  views,  data  and 
arguments  with  respect  to  the  concerns 
identified  above  as  well  as  any  other 
relevant  concerns.  In  particular,  the 
Commission  invites  the  written  views  of 
interested  persons  concerning  whether 
the  proposed  rule  change  is  inconsistent 
with  the  provisions  of  the  Act  and  the 
rules  and  regulations  thereunder, 
specifically  sections  15A(b)(6), 
llA(a)(l)  (B),  and  (C).  Although  there 
do  not  appear  to  be  any  issues  relevant 
to  approval  or  disapproval  which  would 
be  facilitated  by  an  oral  presentation  of 
views,  arguments  and  data,  the 
Commission  will  consider,  pursuant  to 
Rule  19b-4,  any  request  for  an 
opportunity  to  make  an  oral 
presentation.  >8 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  regarding  the  proposed  rule 
change  by  June  8.  1994.  Section  19(b)(2) 
of  the  Act  requires  that  proceedings  to 
determine  whether  to  disapprove  a 
proposed  rule  change  be  concluded 
within  180  days  of  the  date  of 
publication  of  notice  of  the  filing  of  the 
proposed  rule  change,  unless  the 
Commission  finds  good  cause  to  extend 
the  time  for  the  conclusion  of  such 
proceedings.  To  provide  ample 
opportunity  for  commenters  to  submit 
views  and  for  the  Commission  to  give 
consideration  of  these  views,  the 
Commission  finds  good  cause  to  extend 


'"Section  19(bK2)  of  the  Act.  as  amended  by  the 
Securities  Acts  Amendments  of  1975.  Pub.  L.  94- 
29  Uune  4. 1975).  grants  the  Commission  flexibility 
to  determine  what  type  of  proceeding — either  oral 
or  notice  and  opportunity  for  written  comments — 
is  appropriate  for  consideration  of  a  particular 
proposal  by  a  self-regulatory  organization.  See 
Securities  Acts  Amendments  of  1975.  Senate 
Comm.  on  Banking,  Housing  k  Urban  Affairs.  S. 
Rep.  No.  75. 94th  Cong.,  1st  Sess.  30  (1975). 


the  time  for  the  conclusion  of  the 
proceedings. 

Persons  desiring  to  submit  written 
data,  views  and  arguments  should  file 
six  copies  thereof  with  the  Secretary  of 
the  Commission.  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW.,  Washington.  DC  20549.  Reference 
should  be  made  to  File  No.  SR-NASD- 
93-61. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  which  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  at  the  principal  office  of  the 
NASD. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  94-11075  Filed  5-6-94:  8:45  am| 

BILUNC  CODE  8010-01-M 


Issuer  Delisting;  Application  To 
Withdraw  From  Listing  and 
Registration;  (Collins  &  Aikman  Group, 
Inc.,  15%  Subordinated  Notes  Due 
1995;  113/b%  Usable  Subordinated 
Debentures  Due  1997;  7V2%  10% 
Debentures  Due  2005)  File  No.  1-6761 

May  3.  1994. 

Collins  &  Aikman  Group.  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  securities 
from  listing  and  registration  on  the 
Pacific  Stock  Exchange,  Inc.  ( "FSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  these  securities  from 
listing  and  registration  include  the 
following: 

According  to  the  Exchange,  the 
Operating  Committee  of  the  Board  of 
Directors  of  the  Company  ("the 
Committee"),  pursuant  to  lawfully 
delegated  authority,  unanimously 
approved  resolutions  on  February  15. 
1994.  to  withdraw  the  Company's  Debt 
Securities  from  listing  on  the  PSE  and 
to  maintain  its  listing  of  the  Debt 
Securities  on  the  Amex.  The  decision  of 
the  Committee  followed  a  study  on  the 
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matter,  and  was  based  upon  the  belief 
that  the  Hsting  of  the  Debt  Securities  on 
the  PSE  was  no  longer  beneficial  to  the 
Company  because: 

The  Company  undertook  a  study  of 
the  costs  of  its  dual  listing  of  the  Debt 
Securities  on  the  PSE  and  the  Amex  and 
determined  that  the  continuance  of  such 
dual  listing  was  no  longer  cost-effective 
in  light  of  the  absence  of  significant 
trading  volume  for  the  Debt  Securities 
on  the  PSE,  the  presence  of  a  substantial 
national  and  liquid  market  for  these 
securities  on  the  Amex  and  the 
continuing  need  for  the  Company  to 
reduce  the  costs  of  doing  business  in  the 
current  competitive  environment  in 
which  the  Company  operates. 

The  debt  securities  were  originally 
listed  on  the  PSE,  in  part,  because  the 
Company  was  headquartered  in 
California,  and  had  retail  stores 
(Builders  Emporium,  VVickes  Furniture, 
Orchard  Supply  Hardware,  Mode  O 
Day,  Womens  World,  and  Toy  World) 
and  manufacturing  facilities  located  in 
California.  Those  operations  have  been 
closed  or  sold.  The  Company's 
remaining  businesses  are  primarily 
located  in  the  Southeast  and,  in  1993, 
the  Company  moved  its  headquarters  to 
NcHlh  Carolina.  As  a  result,  it  feels  that 
a  PSE  listing  is  no  longer  beneficial. 

Any  interested  person  may,  on  or 
before  May  24.  1994  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
N\V.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 
IFRDoc.  94-11077  Filed  5-6-94;  8:45  am] 

BILLING  CODE  8010-01-M 


ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 


[Rel.  No.  IC-20266;  File  No.  812-8858] 

John  Hancock  Mutual  Variable  Life 
Insurance  Account  UV,  et  al. 

May  2,  1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  the 
"Commission"). 


APPLICANTS:  John  Hancock  Mutual 
Variable  Life  Insurance  Account  UV 
("Variable  Account  UV"),  John  Hancock 
Variable  Life  Account  V  ("Variable 
Account  V"),  John  Hancock  Mutual  Life 
Insurance  Company  ("John  Hancock"), 
and  John  Hancock  Variable  Life 
Insurance  Company  ("JHVLICO"). 
(Variable  Account  UV  and  Variable 
Account  V  shall  be  referred  to 
collectively  as  the  "Variable  Accounts"; 
the  Variable  Accounts,  John  Hancock, 
and  JHVLICO  shall  be  referred  to 
collectively  as  the  "Applicants.") 
RELEVANT  1940  ACT  SECTIONS  AND  RULES: 
Order  requested  under  Section  6(c)  of 
the  1940  Act  for  exemptions  from  the 
following:  those  provisions  of  the  1940 
Act  and  those  rules  specified  in 
paragraph  (b)  of  Rule  6e-2  thereunder, 
other  than  sections  7  and  8(a);  sections 
2(a)(32).  2(a)(35),  22(c),  26(a)(1). 
26(a)(2),  27(a)(1),  27(a)(3).  27(c)(1), 
27(c)(2).  27(d)  and  27(f)  of  the  1940  Act; 
and  Rules  6e-2(b)(l).  (b)(12).  {b)(13)(i). 
(b)(13)(ii).  (b)(13)(iii),  (b)(13(iv), 
(b)(13)(v),  (b)(13)(viii).  (c)(1)  and  (c)(4). 
22C-1,  and  27f-l  thereunder. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  them  to  offer 
and  sell  certain  multi-option  variable 
life  insurance  policies  (individually,  the 
"Policy."  collectively,  the  "Policies") 
that  provide  for  the  following:  A  death 
benefit  which  will  not  always  vary 
based  on  investment  performance;  both 
a  contingent  deferred  sales  charge  and  a 
sales  charge  deducted  from  premiums, 
neither  of  which  is  subject  to  refunds; 
deduction  of  an  administrative 
surrender  charge  on  lapse  or  surrender; 
deduction  from  the  Policy's  account 
value  of  cost  of  insurance  charges, 
charges  for  substandard  mortality  risks 
and  incidental  insurance  benefits,  and 
minimum  death  benefit  guarantee  risk 
charges;  values  and  charges  based  on 
the  1980  Commissioners'  Standard 
Ordinary  Mortality  Tables  (the  "1980 
CSO  Tables");  elimination  of.  or 
reduction  in,  front-end  sales  charges  in 
certain  cases;  the  holding  of  mutual 
fund  shares  funding  the  Variable    * 
Accounts  in  an  open  account 
arrangement,  without  a  trust  indenture 
and  the  use  of  a  trustee;  and  a  "free 
look"  right  which  may  provide  for  the 
return  of  amounts  other  than  total 
premiums  paid  upon  cancellation  of  a 
Policy. 

FILING  DATE:  February  25.  1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 


hearing.  Interested  persons  may  request 
a  hearing  by  writing  the  Secretary  of  the 
Commission,  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  May  27.  1994.  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street,  NW..  Washington,  DC  20549. 
Applicants,  John  Hancock  Place. 
Boston.  MA  02117. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrice  M.  Pitts.  Attorney,  or  Wendell 
M.  Faria,  Deputy  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  An  application  very  similar  to  this 
one  was  filed  by  Variable  Account  V. 
JHVLICO,  and  John  Hancock  on  August 
18.  1987  (File  No.  812-6835).  An  order 
was  granted  by  the  Commission  on 
December  29,  1987. i  A  second,  very  ~ 
similar  application  was  filed  by  Variable 
Account  UV  and  John  Hancock  on  June 
3.  1993  (File  No.  812-8426).  An  order 
was  granted  by  the  Commission  on 
September  29.  1993.*  Applicants  are 
filing  this  new  application  because  John 
Hancock  and  JHVLICO  are  proposing  to 
issue  a  new  form  of  Policy  which 
contains  changes  in  certain  features  of 
the  policies  described  in  those  1987  and 
1993  applications.  The  changes  relate 
principally  to  the  forms  of  death  benefit 
which  may  be  elected  by  the  Policy 
owner,  the  minimum  premium 
requirements,  the  pricing  of  the  Policy, 
and  the  elimination  of  certain  Policy 
provisions  relating  to  the  use  of  any 
"excess  value"  a  available  under  the 


'  The  original  application  was  amended  on 
November  12.  1987.  The  notice  of  the  filing  of  the 
application  was  issued  on  November  30.  1987 
(Investment  Company  Act  Release  No.  16152);  an 
order  was  granted  on  December  29,  1987 
Clnvestment  Company  Act  Release  No.  16197). 

» Investment  Company  Act  Release  No.  19746 
(Sept.  29.  1993). 

J  "Excess  value"  may  result  from  favorable 
investment  performance,  the  insurers'  deduction  of 
Policy  charges  at  less  than  the  maximum 

Continued 
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Policy.  In  most  other  respects,  the 
Policies  retain  the  essential  nature  of  the 
policies  that  were  the  subject  of  the 
1987  and  1993  applications. 

2.  John  Hancock  is  a  mutual  life 
insurance  company  chartered  under  the 
laws  of  Massachusetts  in  1862. 
JHVLICO,  a  subsidiary  of  John  Hancock, 
is  a  stock  life  insurance  company 
organized  under  the  laws  of 
Massachusetts  in  1979.  (John  Hancock 
and  JHVLICO  are  sometimes  referred  to 
herein  as  the  "insurers.") 

3.  The  Board  of  Directors  of  John 
Hancock  established  Variable  Account 
UV  on  May  10, 1993,  pursuant  to 
Massachusetts  law.  Each  Variable 
Account  is  registered  under  the  1940 
Act  as  a  unit  investment  trust  type  of 
investment  comj>any.  Variable  Account 
UV  and  Variable  Account  V  are  separate 
investment  accounts  of  John  Hancock 
and  iHVLICO,  respectively,  to  which 
assets  will  be  allocated  from  time  to 
time  to  support  benefits  payable  under 
each  insurer's  variable  life  insurance 
policies,  including  the  Policies. 

4.  Variable  Account  UV  and  Variable 
Account  V  each  consists  of  seven 
subaccounts  (the  "Subaccounts"),  each 
of  which  will  invest  its  assets  in  a 
different  portfolio  of  John  Hancock 
Variable  Series  Trust  I  (the  "Fund"). 
Subaccounts  may  be  added  or  deleted 
from  time  to  time. 

5.  The  Policy  incorporates  certain 
fundamental  features  characteristic  of 
scheduled  premium  variable  Life 
insurance  policies  contemplated  by 
Rule  6e-2,  including  a  guarantee  against 
lapse  if  specified  required  premiums  are 
paid  by  their  due  dates.*  In  addition. 
Policy  owners  will  have  the  options  of: 

(i)  Making  premium  payments  in 
excess  of  the  required  premiums,  or 

(ii)  Omitting  required  premium 
payments  due  at  any  time  when  there  is 
any  excess  value  under  the  Policy. 

6.  The  insurers  will  deduct  a 
premium  expense  charge  of  8.6%  of 
each  premium  paid.  This  deduction  is 


guaranteed  rates,  or  the  payment  of  premiums  in 
excess  of  the  required  pretniums. 

«The  required  premiunu  are  level  until  the 
insured  reacfaea  age  70.  At  that  lime,  a  "premium 
recalculation"  Is  performed,  if  the  Policy  owner  has 
not  previously  elected  to  have  the  premium 
recalculated.  The  premium  recalculation  may  result 
in  lower  or  higher  subsequent  required  premiums. 

In  addition  to  the  "base  policy  premium"  under 
a  Policy  (i.e..  an  amount  determined  at  Policy 
issuance  based  on  the  age,  gender,  and  tmoking 
status  of  the  insured.)  the  required  premium  for 
each  Policy  year  includes  an  additional  amount  if 
the  Insured  is  in  a  substandard  risk  category  or  if 
optional  fixed  insurance  benefits  have  been  added 
to  the  Policy  by  rider.  Part  of  this  additional 
premium  will  be  collected  by  the  insurers  out  of 
any  premium  payments  which  are  paid  during  the 
year.  The  remaining  additional  premium  will  be 
deducted  bom  cash  value  in  equal  monthly 
installments  during  tiie  year. 


for  sales  expenses  (5%)  and  state 
premium  taxes  (2.35%).  and  a  federal 
deferred  acquisition  cost  tax  charge 
(1.25%).5 

7.  The  insurers  will  waive  a  portion 
of  the  sales  charge  deducted  from  each 
premiiun  paid  on  a  Policy  with  a 
guaranteed  death  beneHt  of  $250,000  or 
higher.  The  continuation  of  this  waiver, 
however,  is  not  contractually 
guaranteed,  and  the  waiver  may  be 
withdrawn  or  modified  by  the  insurers 
at  any  time.  Moreover,  becau.se  the 
initial  guaranteed  death  benefit  may  be 
reduced  after  issue,  it  is  possible  that 
the  waiver  could  apply  at  some  times 
with  respect  to  a  given  Policy  and  not 
at  a  subsequent  time  with  respect  to  the 
same  Policy.  The  deduction  from 
premiums  for  sales  expenses  during  any 
Policy  year  is  limited  to  5%  of 
premiums  paid  in  that  year  that  do  not 
exceed  one  year's  required  premium. 

8.  The  insurers  also  will  deduct  a 
contingent  deferred  sales  charge 
("ODSC")  upon  surrenderor  lapse  of  a 
Policy  during  the  first  thirteen  Policy 
years.  The  CDSC  is  a  percentage  of  the 
lesser  of  (a)  the  total  amount  of 
premiums  paid  before  the  date  of 
surrender  or  lapse  or  (b)  the  sum  of  the 
base  policy  premiums  due  on  or  before 
the  date  of  surrender  or  lapse.  Excess 
value  may  be  withdrawn  from  the 
Policy  without  imposition  of  any 
CDSCs. 

9.  The  maximum  CDSC  is  an  amount 
equal  to  15%  of  the  base  policy 
premium  for  the  first  through  sixth 
Policy  years.  The  greatest  CDSC  will  be 
applied  to  Policies  that  are  surrendered 
or  lapse  at  the  end  of  Policy  years  six 
or  seven.  In  the  seventh  through 
thirteenth  Policy  years,  the  CDSC 
decreases  each  Policy  year  until  it  is 
zero  in  and  after  the  fourteenth  Policy 
year. 

10.  A  portion  of  the  CDSC  will  be 
charged  on  a  partial  surrender  of  the 
guaranteed  death  benefit  during  the  first 
thirteen  Policy  years. 

1 1 .  The  total  dollar  amount  of  sales 
load  under  a  Policy  js  no  higher  than 
that  permitted  by  Rule  6e-2(b)(13)  for  a 
conventional  scheduled  premium 
variable  life  insurance  policy,  and  a 
Policy  owner  who  surrenders  his  or  her 
Policy  or  whose  Policy  lapses  prior  to 
the  fourteenth  policy  year  pays  no  more 
dollars  in  sales  load  than  could  be 
charged  if  the  load  were  deducted 
entirely  from  premiums. 


'The  deferred  acquisition  cost  component  of  the 
premium  expense  chai^  will  be  deducted  by 
Applicants  in  conformity  with,  and  reliance  upon, 
previously  obtained  exemptive  relief.  Investment 
Company  Act  Rel.  No.  19868  (Nov.  24.  1993),  55 
SEC  Docket  1446  (Dec  7. 1993)  (File  No.  8l2-«446). 


12.  An  issue  charge  will  be  deducted 
from  account  value  on  monthly 
anniversaries  in  twelve  equal 
installments  of  $20  per  Policy  in  the 
first  Policy  year.  This  charge  is  to  help 
cover  expenses  incurred  in  connection 
with  the  issuance  of  the  Policy,  other 
than  sales  expenses.  Such  expenses 
include  medical  examinations, 
insurance  underwriting  costs,  and  costs 
incurred  in  processing  applications  and 
establishing  permanent  Policy  records. 
This  charge  is  not  designed  to  yield  a 
profit  to  Applicants. 

13.  An  administrative  surrender 
charge  may  be  deducted  if  the  Policy  is 
surrendered  or  lapses  in  the  first  nine 
Policy  years.  This  charge  is  to 
compensate  partially  for  estimated 
administrative  expenses  such  as  the  cost 
of  collecting  and  processing  premiums, 
processing  applications,  conducting 
medical  examinations,  establishing 
Policy  records,  determining  insurability 
and  assigning  the  insured  to  a  risk 
classification,  and  issuing  the  Policy. 
These  expenses  exclude  any  costs 
properly  attributable  to  sales  or 
distribution  activity. 

14.  The  maximum  administrative 
surrender  charge  is  $5  per  $1000  of  the 
Policy's  guaranteed  death  benefit  if  the 
lapse  or  surrender  is  in  the  first  six 
Policy  years,  $4  per  $1000  of  its 
guaranteed  death  benefit  if  the  lapse  or 
surrender  is  in  the  seventh  or  eighth 
Policy  years,  and  $3  per  $1000  of 
guaranteed  death  benefit  if  the  lapse  or 
surrender  is  in  the  ninth  Policy  year. 
For  insureds  age  24  or  younger  at  time 
of  issue  of  a  Policy,  the  charge  will 
never  exceed  $200  and  will  be  charged 
only  in  the  first  four  Policy  years. 

15.  Currently,  the  insurers  do  not 
intend  to  assess  an  administrative 
surrender  charge  with  respect  to  a 
PoHcy  of  $250,000  or  more  of 
guaranteed  death  benefit  at  the  time  of 
surrender  or  lapse.  Nor  do  the  insurers 
currently  intend  to  assess  such  a  charge 
if  a  Policy  of  less  than  $250,000  of 
guaranteed  death  benefit  is  surrendered 
or  lapsed  after  the  fourth  Policy  year. 
The  insurers  currently  intend  to  charge 
no  more  than  $300  for  a  surrender  or 
lapse  in  the  first  four  Policy  years  of  a 
Policy  of  less  than  $250,000  of 
guaranteed  death  benefit.  These  lower 
current  charges  may  be  withdrawn  or 
modified  by  the  insurer  at  any  time. 

16.  A  maintenance  charge  will  be 
deducted  from  account  value  on  each 
monthly  anniversary  at  a  rate  of  $6 
(which  monthly  rate  may  not  be  raised 
to  more  than  $8)  per  Policy.  This  charge 
is  to  help  cover  the  ongoing  costs  of 
administering  a  Policy,  and  is  not 
designed  to  yield  a  profit  to  Applicants. 


17.  Twenty-five  dollars  ($25)  will  be 
deducted  from  account  value  upon  each 
withdrawal  of  excess  value.  This  charge 
will  be  designed  only  to  defray  the 
estimated  costs  of  effecting  excess  value 
withdrawals. 

18.  Each  insurer  will  assess  a  daily 
mortality  and  expense  risk  charge  at  an 
effktive  rate  of  0.6%  per  annum  of  the 
Variable  Account  assets  attributable  to 
the  Policy.  This  charge  is  for  the  risk 
th^t  insureds  may  live  for  shorter 
periods  of  time  than  estimated,  and  that 
costs  of  issuing  and  administering  the 
Policies  may  be  higher  than  estimated. 

i9-  Each  insurer  will  deduct  cost  of 
insurance  charges  from  account  value 
on  ^ach  monthly  anniversary  of  a  Policy 
at  nates  that  da  not  exceed  those 
prescribed  in  the  1980  CSO  Tables. 
Getierally,  the  a(,tual  rates  initially 
chijrged  will  be  lower  than  the 
mapcimum  guaranteed  rates,  and 
insureds  in  a  non-smoker  or  preferred 
category  will  have  more  favorable  cost 
of  ijnsurance  rates  than  insureds  in  the 
stafidard  risk  classification. 

2j0.  The  insurers  also  will  charge 
lovyer  current  cost  of  insurance  rates 
unijier  a  Policy  with  a  current 
gidnanfeed  death  benefit  of  5250,000  or 
mofe.  These  lower  cost  of  insurance 
rat^S  are  not  contractually  guaranteed, 
and  may  be  changed  or  withdrawn  by 
the  insurers  at  any  time. 

2;1.  The  insurers  reserve  the  right  to 
make  charges  for  federal,  state,  and  local 
taxi?^.  Fund  investment  advisory 
expanses  and  certain  other  operating 
expen.ses  of  the  Fund  are  indirectly 
borne  by  Policy  owners. 

22.  Tne  insurers  impose  two  death 
bemefit  guarantee  risk  charges: 

(i)  A  monthly  charge  of  up  to  SO. 03 
(currently  $0.01)  per  $1,000  of 
guajronteed  death  benefit;  and 

(iji)  Up  to  3%  (currently  1.5%)  of  the 
am(j)unt  applied  on  a  premium 
recalculation,  where  the  new  level 
pre|nium  is  less  than  what  it  would 
haviabeen  had  the  Policy  originally  been 
issijed  without  the  premium 
recalculation  feature.  These  charges 
compensate  the  insurers  for  the  risk  that 
the|  assume  in  guaranteeing  death 
ben|?fits  under  the  Policies,  including 
the  Hsk  that  the  account  value  will  not 
be  sufficient  to  support  the  guarantees. 

28.  Under  the  laws  of  some  states,  the 
insurers  may  now  or  in  the  future  be 
reqiiired  to  credit  investment  losses  and 
gains  during  the  "free  look"  period  to 
Polijqy  owners  who  exercise  their  "free 
look"  right.  In  such  cases,  and  under  the 
terms  of  the  Policy,  the  insurers  will 
refund  the  sum  of  the  account  value  as 
of  the  date  the  insurers  receive  the 
returned  Policy,  plus  the  sum  of  all 
changes  deducted  from  premium 
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payments  and  all  other  charges  imposed 
on  amounts  allocated  to  the  Variable 
Accounts. 

Applicants'  Legal  Analysis  and 
Conclusions 

Applicants  request  e.xemptions 
pursuant  to  section  6(c)  of  the  1940  Act 
from:  Those  provisions  of  the  1940  Act 
and  those  rules  specified  in  paragraph 
(b)  of  Rule  6e-2  thereunder,  other  than 
sections  7  and  8(a);  sections  2{a)(32), 
2(a)(35),  22(c),  26(a)(1),  26(a)(2). 
27(a)(1).  27(a)(3),  27(c)(1),  27(c)(2),  27(d) 
and  27(f)  of  the  1940  Act;  and  Rules  6e- 
2(b)(1),  (b)(12),  (b)(13)(i).  (b)(13)(ii), 
(b)(13)(iii),  (b)(13)(iv),  (b)(13)(v). 
(b)(13)(viii).  (c)(1)  and  (c)(4),  22c-l,  and 
27f-l  thereunder.  Applicants  seek  these 
exemptions  to  the  extent  necessary  to 
permit  them  to  offer  and  sell  the 
Policies. 

A.  Request  for  Exemptions  Relating  To 
Definition  of  "Variable  Life  Insurance 
Contract" 

1.  Rule  6c-3  grants  exemptions  from 
numerous  provisions  of  the  1940  Act  to 
separate  accounts  of  life  insurance 
companies  that  support  variable  life 
insurance  policies.  The  exemptions 
provided  by  Rule  6c-3  are  available 
only  to  registered  separate  accounts 
whose  assets  are  derived  solely  from  the 
sale  of  "variable  life  insurance 
contracts"  that  meet  the  definition  set 
forth  in  Rule  6e-2(c)(l)  or  "flexible 
premium  variable  life  insurance 
contracts"  that  meet  the  definition  set 
forth  in  Rule  6e-3(T)(c)(l)  under  the 
1940  Act.  and  from  certain  advances 
made  by  the  insurer. 

2.  A  "variable  life  insurance  contract" 
is  defined  in  Rule  6e-2(c)(l)  to  include 
only  life  insurance  policies  that  provide 
both  a  death  benefit  and  a  cash 
surrender  value  which  vary  to  reflect 
the  investment  experience  of  the 
separate  account,  and  that  guarantee 
that  the  death  benefit  will  not  be  less 
than  an  amount  stated  in  the  policy.  The 
required  guaranteed  minimum  death 
benefit  need  be  provided  only  so  long  as 
premiums  are  duly  paid  in  accordance 
with  the  terms  of  the  policy. 

3.  At  the  time  of  application  for  a 
Policy,  the  owTier  may  select  from  three 
death  benefit  options.  One  of  the 
options  is  a  variable  death  benefit  which 
generally  is  equal  to  the  sum  of  the 
guaranteed  death  benefit  and  any  excess 
value.  The  remaining  two  options 
provide  a  level  death  benefit  which 
generally  is  equal  to  the  guaranteed 
death  benefit. 

4.  The  variable  death  benefit  under 
the  Policy  will  vary  based  upon 
investment  performance  to  the  extent 
that  favorable  investment  performance 


creates  excess  value  that  is  applied  to 
increase  the  guaranteed  death  benefit. 
The  death  benefit  under  any  Policy  will 
vary  with  investment  performance  when 
the  account  value  is  sufficiently  large 
that,  in  order  to  qualify  the  Policy  as  life 
insurance  for  federal  income  tax 
purposes,  the  death  benefit  must  be 
increased.  This  could  happen,  for 
example,  because  of  very  favorable 
investment  performance,  the  payment  of 
excess  premiums,  or  both.  Indeed,  in 
anticipation  of  such  variations,  the 
Policy  owner,  by  choosing  among  the 
available  death  benefit  options, 
determines  whether  the  "guideline 
premium  and  cash  value  corridor  test" 
or  the  "cash  value  accumulation  test" 
(as  defined  in  each  case  in  section  7702 
of  the  Internal  Revenue  Code)  will  be 
used  for  this  purpose. 

5.  Applicants  submit  that'the  death 
benefit  under  the  Policy  varies  to  reflect 
investment  experience  within  the 
meaning  of  Rule  6e-2(c)(l).  Applicants 
concede,  however,  that  the  death  benefit 
under  the  Policy  is  not  precisely  the 
type  of  variable  death  benefit 
contemplated  when  Rule  6e-2  was 
adopted,  and  that  the  Policy  contains 
other  provisions  that  are  not  specifically 
addressed  in  Rule  6e-2.  Accordingly. 
Applicants  request  exemptions  ft-om  the 
definition  of  "variable  life  insurance 
contract"  in  Rule  6e-2(c)(l)  and  ft-om  all 
sections  of  the  1940  Act  and  rules 
thereunder  specified  in  Rule  6e-2(b) 
(other  than  sections  7  and  8(a)),  under 
the  same  terms  and  conditions 
applicable  to  a  separate  account  that 
satisfies  the  conditions  set  froth  in  Rule 
6e-2(a),  and  to  the  extent  necessary  to 
permit  the  offer  and  sale  of  the  Policy 

in  reliance  on  Rule  6e-2,  except  as 
otherwise  set  forth  herein. 

6.  Applicants  submit  that  the 
definition  of  "variable  Ufe  insurance 
contract"  in  Rule  6e-2(c)(l)  was  drafted 
at  a  time  when  all  the  variable  life 
insurance  policies  then  contemplated 
clearly  met  this  definition,  and  that  the 
considerations  that  led  the  Commission 
to  grant  the  exemptions  in  Rule  6e-2 
did  not  depend  in  any  material  way 
upon  the  fact  that  the  death  benefit",  as 
well  as  cash  values,  varied  with 
investment  experience.  Nor  did  such 
consideration  depend  on  whether  a 
scheduled  premium  policy  also 
provided  for  substantial  premium 
payment  flexibility  and  other  features  so 
long  as  the  scheduled  premiums,  if  paid 
when  due,  provided  for  a  minimum 
death  benefit  guaranteed  to  at  least 
equal  the  initial  face  amount. 

7.  Applicants  submit  that,  under  the 
types  of  variable  life  insurance  policies 
that  have  been  issued  in  reliance  on 
Rule  6e-2,  the  extent  to  which  favorable 
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investment  experience  is  used  to 
increase  death  benefits  rather  than  cash 
values  differs  considerably  among  the 
policies  offered  by  different  issuers. 
Applicanis  further  submit  that,  under 
all  policy  designs,  the  dogr>>e  to  which 
investment  performance  changes  the 
death  benefit  necessarily  has  an  impact 
on  cash  values  under  the  policy. 

8.  Applicants  assert  that,  generally 
speaking,  higher  death  benefits  require 
higher  cost  of  insurance  deductions, 
which  in  turn  result  in  lower  cash 
values.  Applicants  submit  that  it  is 
desirable  for  purchasers  to  be  free  to 
choose  a  benefit  structure  which  they 
believe  suits  their  own  needs  with 
respect  to  the  relationship  of  cash  value, 
death  benefit  and  investment 
performance.  Applicants  represent  that 
Policy  owners  can  do  this  within  the 
firamework  of  the  Policy  by,  for  example, 
deciding  which  of  the  three  available 
death  benefit  options  to  select. 

9.  Applicants  further  submit  that  the 
considerations  that  led  the  Commission 
to  adopt  Rules  6c-3  and  6e-2  apply 
equally  to  each  Variable  Account  and 
the  Policy,  and  that  the  exemptions 
provided  by  these  rules  should  be 
granted  to  Applicants  on  the  terms 
specified  in  those  rules,  except  to  the 
extent  that  further  exemption  from  those 
terms  is  specifically  reauested  herein. 

10.  Applicants  note  that  proposed 
amendments  to  Rule  6e-2  would  amend 
Rule  6e-2(c)(l)  to  require  only  that  the 
death  benefit  may  vary  based  on 
investment  performance. 

B.  Request  for  Exemptions  Relating  to 
Sales  Charges 

1.  Sections  26(a)(2)  and  27(c)(2)  may 
be  construed  to  require  that  proceeds  of 
all  payments  under  a  Policy  be 
deposited  in  the  appropriate  Variable 
Account  and  that  no  pa>-ment  be  made 
from  the  Variable  Account  to  either 
insurer  or  any  affiliated  person  of  either 
insurer,  except  for  bookkeeping  and 
other  administrative  services.  Each 
insurer's  imposition  of  a  CDSC  may  be 
deemed  inconsistent  with  the  foregoing 
provisions,  to  the  extent  that  the 
deduction  would  constitute  payment  for 
an  expense  not  specifically  permitted. 
Applicants  request  exemptions  from 
sections  26(a)(2)(C)  and  27(c)(2)  to  the 
extent  nece'isary  to  permit  the  CDSC  to 
be  deducted,  as  described  herein,  upon 
surrender  (full  or  partial)  or  lapse  of  a 
Policy. 

2.  Section  2(a)(35)  and  Rules  6e-2 
(b)(1)  and  (c)(4)  may  be  construed  to 
contemplate  that  the  sales  charge  for  a 
variable  life  insurance  policy  will  be 
deducted  from  premiums.  Each 
insurer's  deduction  of  a  CDSC  may  be 
deemed  inconsistent  with  these 


provisions.  Applicin'3  request 
exemptions  from  socuon  2(a)(35)  and 
Rules  6e-2  (b)(1)  and  (( )(4).  to  the  extent 
necessary  to  permit  pirt  of  the  Policy's 
sales  charge  to  be  deducted  from 
pre.Tiium  payments,  arid  pa.'t  as  a  CDSC. 

3.  Applicants  submit  th.it  RuIk  Ge- 
2(c)(4)  can  be  construed  to  compn^hend 
a  sales  charge  imposed  on  other  than 
premiums.  This  is  becau.se  the 
definition  is  an  intellectual  construct 
rather  than  a  reflection  of  the  actual 
methodology  of  ad.iiiniste.'-ing  variable 
life  insurance  policies,  referring,  in 
paragraphs  (i)  and  (ii).  for  example,  to 
other  amounts  that  are  not  deducted 
from  premiums. 

4.  Section  27(a)(1)  and  Rule  6e- 
2(b)(13)(i)  may  be  construed  to 
contemplate  that  the  sales  charge  under 
the  Policy  will  be  deducted  from 
premiums.  Each  insurers's  deduction  of 
part  of  Its  sales  charge  on  a  contingent 
deferred  basis  may  be  deemed 
inconsistent  with  the  foregoing 
provisions,  to  the  extent  that  the  sales 
charge  is  deducted  from  other  than 
premiums.  Applicants  request  an 
exemption  from  these  provisions  to  the 
extent  necessary  to  permit  part  of  the 
Policy's  sales  charge  to  be  deducted 
from  premium  payments,  and  part  to  be 
deducted  as  a  CDSC 

5.  Sections  2(a)(32),  2r(c)(l).  and 
27(d),  in  pertinent  part,  prohibit 
Applicants  from  selling  the  Policy 
unless  it  is  a  "redeemable  security."  > 
Rules  6e-2(b)(12),  (b)(l3)(iv),  and 
(b)(13)(v)  afford  exemptions  from 
section  27(c)(1),  and  Rules  6e- 
2{b)(13)(iv)  and  (b)(13)(v)  afford 
exemptions  from  section  27(d),  to  the 
extent  necessary  for  cash  value  to  be 
regarded  as  satisfying  the  redemption 
and  sales  charge  refund  requirements  of 
the  1940  Act.  However,  the  exemptions 
afforded  by  Rules  6e-2(b)(12). 
(b)(13)(iv).  and  (b)(13)(v)  may  not 
contemplate  a  contingent  deferred  sales 
charge.  Moreover,  the  insureds' 
deduction  of  the  CDSC  may  be  viewed 
as  reducing  the  proceeds  th^it  the  Policy 
owner  would  receive  on  surrender 
below  the  Policy  owner's  proportionate 
share  of  the  Variable  Account  s  current 
net  assets.  Applicants  request  an 
exemption  from  the  foregoing 
provisions  to  the  extent  necessary  to 
permit  j)art  of  the  Policy's  wles  charge 
to  be  deducted  from  premium 


o  Section  2(a)(32!  offers  th«  fallcwir.g  derinition 
of  "redeemabie  aecurity":  "Any  secun'y.  other  than 
short-term  paper,  under  the  tprrris  ol  which  the 
holder,  upon  its  pr«senta'.ion  to  the  Usuer  or  to  • 
person  designated  by  the  iituer.  Is  en'j'Ied  •  •  • 
to  receive  approximately  his  proportionate  share  of 
the  issuer's  current  net  assets,  or  the  cash 
equivalent  thereoL" 


payments,  and  part  to  be  deducted  as  a 
CDSC. 

6.  Applicants  represent  that  Rule  6e- 
2  was  adopted  at  a  time  when  less 
flexibility  regarding  premium  payonents 
and  other  policy  features  was  offered 
than  subsequently  has  been  permitted. 
Because  of  these  features,  particularly 
premium  flexibility,  less  than  the  full 
amount  of  required  premiums  may  be 
paid  on  or  before  the  relevant  due  dates. 
It  is  unclear  how  the  technical  sales 
load  computation  provisions  in  Rule 
6e-2  apply  under  such  circumstances, 
particularly  with  respect  to  a  contingent 
deferred  sales  charge. 

7.  Applicants  submit  that  the  CDSC  is 
similar  to  the  "redemption"  charge 
authorized  in  section  10(d)(4)  of  the 
1940  Act.  and  that  Congress  obviously 
intended  that  such  a  redemption  charge, 
which  is  expressly  described  as  a 
"discount  from  net  asset  value,"  be 
deemed  consistent  with  the  concept  of 
"proportionate  share"  under  section 
2(a)(32). 

8.  Applicants  submit  that  there  will 
be  no  restriction  on,  or  impediment  to. 
surrender  that  should  cause  the  Policy 
to  be  considered  other  than  a 
redeemable  security  within  the  meaning 
of  the  1940  Act  and  the  rules 
thereunder.  The  Policy  provides  for  full 
or  partial  surrender  and  withdrawals  of 
excess  value.  The  prospectus  for  the 
Pohcy  will  disclose  the  contingent 
deferred  nature  of  part  of  the  sales 
charge.  Upon  surrender  or  lapse,  a 
Policy  owner  will  receive  his  or  her 
"proportionate  share"  of  the  Variable 
Account — I.e.,  the  amount  of  net 
premiums  paid,  reduced  by  the  amount 
of  all  charges  and  increased  by  the 
amount  of  all  return  credited  to  the 
Policy. 

9.  Rule  22c-l,  adopted  pursuant  to 
section  22(c),  prohibits  Applicants  from 
redeeming  a  Policy  except  at  a  price 
based  on  the  current  net  asset  value  of 
the  Policy  that  is  next  computed  after 
receipt  of  the  request  for  full  or  partial 
surrender  of  the  Policy.  Rule  6e-2(b)(12) 
affords  exemptions  from  Rule  22c-l. 
Rules  22C-1  and  6^2(b)(12).  read 
together,  impose  requirements  with 
respect  to  both  the  amount  payable  on 
surrender  and  the  time  as  of  which  such 
amount  is  calculated.  Each  insurer's 
CDSC  may  be  deemed  inconsistent  with 
section  22(c)  and  Rule  22c-l  to  the 
extent  that  the  sales  charge  can  be 
viewed  as  causing  a  Policy  to  be 
redeemed  at  a  price  based  on  less  than 
the  current  net  asset  value  that  is  next 
computed  after  full  or  partial  surrender 
of  the  Policy. 

10.  Applicants  submit  that  the  CDSC 
will  not  have  the  dilutive  effect  which 
Rule  22c-l  is  designed  to  prohibit 
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because  a  surrendering  Policy  ouiier 
\^10uld  "rective"  no  more  than  an 
Amount  equal  to  the  cash  surrender 
value  'ietcrrriined  pursuant  to  the 
f^Tiula  set  out  in  his  Policy  and  after 
icjjceipt  of  his  reque5t.  Furthemjcre, 
A  triable  life  insurance  policies,  by 
r  itum,  do  not  lend  thrmselves  to  the 
i  ^d  of  speculative  short-term  tradint; 
t  iat  Rule  22c-l  was.  aimed  sgoinst,  and. 
f  \len  if  they  couid  be  so  used,  the  CDSG 
\:^c\d  discharge,  rather  than  ciirourag?, 
piy  such  trading. 

!il.  Applicants  submit  that  deduction 
c  ^part  of  the  Sales  charge  as  a  dcferr?d 
ciiarge  on  surrender  or  lapse  will  be 
ribre  favorable  to  Policy  o\vners  than 
c  eduction  of  the  same  emcunt  cfchargg 
f  cm  premiums.  First,  Ihe  amount  of  the 
I  Olicy  owner's  premium  pav-ment  that 
V  'ill  be  allocated  to  the  Variable 
/  .ccount,  and  be  available  to  earn  a 
Mnrn,  for  the  Policy  owner,  will  be 
^ater  than  it  would  be  if  the  sales 
charge  were  deducted  from  premiums. 
Second,  the  total  dollar  nmotmt  of  sales 
load  under  a  Policy  is  no  higher  than 
that  permitted  by  Rule  6e-2{b){13)  for  a 
conventional  scheduled  premium 
variable  life  insurance  policy;  for  a 
Ptalicy  owner  who  does  not  lapse  or 
stJrrender  in  the  early  Policy  years,  the 
diollar  amount  of  sales  load  is  lower 
than  would  be  permitted  ii  taken 
entirely  as  front-end  deductions  from  a 
Pblicy's  premium  payments.  Third,  the 
cost  of  insurance  charge  imposed  will 
be  less  than  it  otherwise  would  be  if  the 
s^me  amount  of  sales  charge  were 
deducted  from  premium  payments, 
because  the  allocation  of  a  greater 
amount  of  the  Policy  owner's  premium 
to  the  Variable  Account  reduces  the 
amount  at  risk  (i.e.,  the  amount  of  death 
bfenefit  less  the  account  value)  upon 
which  the  cost  of  insurance  charge  is 
based.  Moreover,  Applicants  represent 
that  the  insurers'  sales  load  structures 
provide  equitable  treatment  to  both 
surrendering  and  persisting  Policy 
owners. 

12.  The  CDSC,  although  imposed  on 
other  than  the  premium,  will  cover 
expenses  associated  with  the  o.^er  and 
sale  of  the  Policy,  just  as  other  forms  of 
sales  loads  do.  Applicants  submit  that 
the  mere  fact  that  the  timing  of  the 
imposition  of  the  CDSC  may  not  fall 
neatly  within  the  literal  pattern  of  all 
provisions  c'iscussed  briePy  above,  does 
not  change  its  essential  nature  as  a  sales 
charge.  Mon^over,  Applicants  represent 
that  proposed  amendments  to  Rule  6e- 
2  would  pennit  assessment  of  a  sales 
charge  on  a  contingent  deferred  basis, 
and  that  such  charges  also  are 
authorized  by  Rule  6e-3(T)  for 
insurance  policies  able  to  rely  on  that   ' 
Rue 


13.  Applicants  represent  that  the 
insurers'  respective  p)trcentages  of  sales 
load  will  newr  exceed  the  sum  of  30% 
of  the  premium  payments  paid  for  the 
first  Policy  year  plus  10%  of  premium 
payments  paid  far  the  second  Policy 
year,  and  v.-ill  not  exceed  9%  of 
premium  pajinonts  expected  to  be  p;iid 
ever  the  lesser  of  20  years  rr  the 
expected  lifetime  of  the  insured.  For 
this  ren.son.  Applicants  r.ubmit  that  the 
Po?cy  is  coni-istent  with  the  principles 
and  policies  underljnng  the  sales  load 
limitations  in  section  27(3)(2),  Rule  6e- 
2a.)(13)-i)ar.d(b)(13)(v). 

14.  Applicants  submit  that  premium 
and  other  flexibility  options  und-jr  the 
Policy  are  a  potential  benefit  to  Policy 
owners. 

C.  Bequest  for  Exemptions  Relating  To 
CoUecticn  of  Administrative  Surrender 
Charge 

1.  Applicants'  deduction  of  the 
administrative  surrender  charge 
pursuant  to  the  Policies  may  be  deemed 
to  violate  setlions  2{a)(32),  22(c), 
27(c)(1),  27(d),  and  Rule  22c-l  for 
essentially  the  same  reasons  as  the 
CDSC  might  be  deemed  to  violate  tliose 
1940  Act  provisions  and  rules. 
Applicants  request  exemptions  from  the 
foregoing  provisions  to  the  extent 
necessary  to  permit  the  deduction  of  the 
administrative  surrender  charge  upon 
early  surrender  or  lapse  of  a  Policy. 

2.  Applicants  submit  that  imposition 
of  the  administrative  surrender  charge  is 
more  favorable  to  Policy  owners  than  a 
charge  deducted  entirely  from 
premiums  or  from  account  value  over 
the  life  of  the  Policy.  The  reduction  of 
the  owner's  investment  in  the  Variable 
Account  is  less  than  it  would  be  were 
this  charge  taken  in  full  in  the  first 
Policy  year.  This  results  in  a  larger 
account  value  initially  earning  a  return 
for  the  Policy  owner.  For  a  Policy  owmer 
who  does  not  lapse  or  surrender  in  the 
early  Policy  years,  the  total  dollar 
amount  of  the  charges  for  issuance  and 
maintenance  expenses  is  lower  than  the 
insurers  would  be  perm.itfed  to  deduct 
from  premium  pepnents  or  by  way  of 
periodic  deductions  from  a  Policy's 
account  value.  As  to  all  Policy  owners, 
the  total  dollar  amount  of  the 
administrative  surrender  charge  will  be 
no  higher  than  the  insurers  would  be 
permitted  to  deduct  if  this  charge  were 
in  the  form  of  a  deduction  from 
p.'^mium  payments  and/or  from  account 
value  prior  to  a  Policy's  lapse  or 
surrender. 

3.  Applicants  represent  that  this 
charge  has  not  been  increased  to  take 
account  of  the  time  value  of  money  (i.e., 
the  insurers'  respective  investment  costs 
attributable  to  deferment  of  the  charge) 


or  the  fact  that  not  all  Policy  owners 
would  incur  the  charge. 

4.  Neither  insurer  antfci pates  making 
a  profit  on  the  administrative  surrender 
charge. 

5.  Administrative  rharges  deductfrd  in 
the  form  of  a  surrender  charge  are 
specifically  permitted  by  Rule  pe-3iT) 
for  varLible  life  insurance  policies 
offered  and  sold  in  reliance.on  that  rule. 
AppHrants  submit  that  their  requested 
relief  with  respuct  to  the  administrative 
surrender  charge  under  tha  Policies  is 
equally  appropriate. 

D.  Requifst  for  Exemptions  Relating  To 
Deduction  of  Insurance  Charges  From 
Account  Value 

1.  Sections  26(a)(2)  and  27(c)(2)  of  the 
1940  Act  may  be  construed  to  prohibit 
the  insurers  from  deducting  certain 
insurance  charges  from  the  account 
value.^  Applicants  request  exemptions 
from  the  foregoing  sections  and  Rule 
6e-2(b)(13)(iii)  a  to  the  extent  necessary 
to  permit  deduction  of  certain  insurance 
charges  from  account  value,  as 
described  herein. 

2.  Applicants  submit  that  deduction 
of  cost  of  insurance  charges  from 
account  value  is  fair  and  reasonable, 
and  in  accordance  with  the  practice  of 
most  other  variable  life  insurance 
policies.  Applicants  fmther  submit  that 
deduction  of  a  portion  of  the  charges  for 
substandard  risks  and  incidental 
insurance  benefits  from  account  value  is 
also  reasonable  and  appropriate.  If  all 
such  charges  were  required  to  be 
deducted  solely  from  premiums,  it 
would  be  necessary  for  the  insurers  to 
(a)  reduce  the  premium  flexibility  under 
the  Policy  and/or  (b)  further  limit  the 
classes  of  insureds  for  whom  the  Policy 
will  be  available  and  limit  or  eliminate 
the  kinds  of  rider  benefits  tbe  insurers 
intend  to  make  available. 

3.  Applicants  submit  that  their 
methods  of  deducting  insurance  charges 
is  not  designed  to  yield  more  revenues 
than  if  these  charges  were  assessed 
solely  against  premiums. 

4.  Applicants  submit  that  Rule  6e- 
3(T)  authorizes  deductions  from  account 
value  for  all  of  these  insurance  charges 
in  cormection  with  poLcies  eligible  to 


'The  insurers  seek  lo  (tedur  (he  following 
insurance  charges  from  account  value:  cost  of 
insurance  charges;  cf-irges  assessed  for  inciitintal 
Insurance  benefits  or  for  substandard  risk 
classifications:  the  charge  dcduaed  for  tbe  risk  of 
guaranteeing  the  gaaiameed  death  benefit;  «nd  the 
charges  imposed  for  assuming  Ibe  risk  of  the 
additional  death  benefit  guarantees  associdied  with 
certain  rw-juired  premiunj  red-jctions  as  a  result  of 
premium  recaJcuUtioni. 

•in  pertirwnt  part.  Rule  6e-2(b)(]3Xiii)  provide* 
an  exemption  from  section*  2SU)(2MC)  and  27(c)(2). 
subject  to  certain  conditions  which  Applicants 
represent  that  they  satisfy. 
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rely  on  that  rule,  and  that  proposed 
amendments  to  Rule  6e-2  would 
authorize  deductions  from  account 
value  of  this  risk  charges  for  guaranteed 
benefits. 

5.  Applicants  submit  that  each 
insurer's  method  of  deducting  cost  of 
insurance  charges  is  fair  and  reasonable, 
and  consistent  with  general  industry 
practice. 

6.  Applicants  submit  that  charges  for 
substandard  risks  and  incidental 
insurance  benefits  must  be  deducted 
from  account  value,  as  a  practical 
matter. 

7.  Each  insurer  assesses  two  death 
benefit  guarantee  risk  charges.  These 
charges  compensate  each  insurer  for  the 
risk  it  assumes  in  guaranteeing  death 
benefits  under  the  Policy,  including  the 
risk  that  the  account  value  will  not  be 
sufficient  to  support  the  guarantees. 
Because  of  the  Policy  owner's  flexibility 
with  respect  to  the  payment  of 
premiums,  the  insurer's  method  of 
assessing  the  risk  charges  for  the  death 
benefit  guarantees  permits  each  Policy 
owner  to  pay  charges  more 
commensurate  with  the  risks  under  his 
or  her  own  Policy.  Applicants  submit 
that  it  is  more  appropriate  and  suitable 
to  deduct  those  charges  from  the 
account  value  than  from  premiums,  as 
deducting  the  charges  from  premiums 
would  require  Policy  owners  who  pay 
more  premiums  to  subsidize  the 
guarantee  risks  assumed  under  the 
Pohcies  of  Policy  owners  who  pay  fewer 
premiums. 

8.  Each  insurer  represents  that  the 
level  of  the  death  benefit  guarantee  risk 
charges  is  reasonable  in  relation  to  the 
risks  assumed  by  each  insurer  under  the 
Policy.  The  methodology  used  to 
support  this  representation  is  an 
analysis  of  each  insurer's  mortality 
risks,  taking  into  account  such  factors  as 
each  insurer's  contractual  right  to 
increase  insurance  charges  above 
current  levels,  the  level  of  risk  inherent 
in  the  various  insurance  benefits 
provided  by  the  Policy  and  the 
possibility  of  "anti-selection"  risks 
resulting  from  Policy  owners'  exercise 
of  the  various  flexibility  features  under 
the  Policy,  all  based  on  each  insurer's 
experience  with  other  insurance 
products.  Each  insurer  undertakes  to 
keep  and  make  available  to  the 
Commission  on  request  the  documents 
or  memoranda  used  to  support  this 
representation. 

9.  Each  insurer  further  represents  that 
there  is  a  reasonable  likelihood  that  the 
distribution  financing  arrangement  of 
each  Variable  Account  will  benefit  the 
Variable  Account  and  Policy  owners. 
Each  insurer  will  keep  and  make 
available  to  the  Commission  on  request 


a  memorandum  setting  forth  the  basis  of 
this  representation. 

10.  Applicants  agree  that  if  the 
requested  order  is  granted,  such  order 
will  be  expressly  conditioned  on 
Applicants'  compliance  with  the 
following:  Each  Variable  Account  will 
invest  only  in  management  investment 
companies  which  have  undertaken,  in 
the  event  they  should  adopt  any  plan 
under  Rule  12b-l  to  finance 
distribution  expenses,  to  have  a  board  of 
directors,  a  majority  of  whom  are  not 
interested  persons  of  the  company, 
formulate  and  approve  such  plan. 

E.  Request  for  Exemptions  Relating  to 
Use  of  1 980  CSO  Tables 

1.  Rule  6e-2(b)(l)  makes  the 
definition  of  "sales  load"  in  Rule  6e- 
2(c)(4)  applicable  to  the  Policy.  Section 
27(a)(1)  of  the  1940  Act  prohibits  an 
issuer  of  periodic  payment  plan 
certificates  from  imposing  a  sales  load 
exceeding  9%  of  the  payments  to  be 
made  on  such  certificates.  Rule  6e- 
2(b)(13)(i)  provides  an  exemption  from 
section  27(a)(1)  to  the  exteht  that  "sales 
load."  as  defined  Rule  6e-2(c)(4).  does 
not  exceed  9%  of  the  payments  to  be 
made  on  the  variable  life  insurance 
policy  during  the  period  equal  to  the 
lesser  of  20  years  or  the  anticipated  life 
expectancy  of  the  insured  based  on  the 
1958  CSO  Table. 

2.  Rule  6e-2(c)(4),  in  defining  "sales 
load."  contemplates  the  deduction  of  an 
amount  for  the  cost  of  insurance  based 
on  the  1958  CSO  Tables  and  the 
assumed  investment  return  specified  in 
the  Policy.  Following  the  adoption  of 
Rule  6e-2.  the  National  Association  of 
Insurance  Commissioners  adopted  the 
1980  CSO  Tables.  The  guaranteed  cost 
of  insurance  rates  under  each  insurer's 
Policy  are  based  on  the  1980  CSO 
Tables.  Applicants  request  exemptions 
from  section  27(a)(1)  and  Rules  6e- 
2(b)(1),  (b)(13)(i).  and  (c)(4)  to  the  extent 
necessary  to  permit  cost  of  insurance  to 
be  calculated  for  purposes  of  testing 
compliance  with  the  rule  based  on  the 
1980  CSO  Tables. 

3.  Applicants  represent  that  proposed 
amendment  to  Rule  6e-2  would  permit 
use  of  either  the  1958  or  the  1980  CSO 
Tables  for  purposes  of  Rule  6e- 
2(b)(13)(i)  and  (c)(4),  depending  on 
which  relates  to  the  insurance  rates 
guaranteed  under  an  insurance  policy. 9 

4.  Applicants  represent  that  state 
insurance  laws  require  that  each  insurer 
use  1980  CSO  Tables  in  establishing 
premium  rates  and  determining  reser\'e 
liabilities  for  the  Policy. 


•In  addition.  Applicants  note  that  Rule  6«-3(T) 
requires  that  the  1960  CSO  Tables  be  used  for  all 
policies  offered  in  reliance  on  that  Rule. 


5.  Applicants  further  represent  that 
cost  of  insurance  charges  based  on  the 
1980  CSO  Tables  generally  are  lowered 
than  those  based  on  the  1958  CSO 
Tables,  and  that,  for  the  most  part,  this 
results  in  lower  charges  and  higher 
Policy  values  than  if  the  charges  are 
based  upon  the  1958  CSO  Tables. 
Furthermore,  Applicants  assert  that  the 
mortality  rates  reflected  in  the  1980 
CSO  Tables  more  nearly  approach  the 
mortality  experience  which  they  expect 
under  the  Policy. 

F.  Request  for  Exemptions  Relating  to 
"Stair-Step"  Requirements 

1.  Section  27(a)(3)  of  the  1940  Act 
generally  provides  that  the  amount  of 
sales  charge  deducted  from  any  of  the 
first  twelve  monthly  payments  on  a 
periodic  payment  plan  certificate  may 
not  exceed  proportionately  the  amount 
deducted  from  any  other  such  payment 
and  that  the  amount  deducted  from  any 
subsequent  payment  cannot  exceed 
proportionately  the  amount  deducted 
from  any  other  subsequent  payment. 

2.  Rule  6e-2(b)(13)(ii)  grants  an 
exemption  from  section  27(a)(3). 
provided  that  the  proportionate  amount 
of  sales  load  deducted  from  any 
payment  during  the  contract  period 
shall  not  exceed  the  proportionate 
amount  deducted  from  any  prior 
payment,  unless  the  increase  is  caused 
by  the  grading  of  cash  values  into 
reserves  or  reductions  in  the  annual  cost 
of  insurance. 

3.  Applicants  represent  that  section 
27(a)(3)  of  the  1940  Act  and  Rule  6e- 
2(b)(13)(ii)— commonly  referred  to  as 
the  "stair-step"  provisions — may  be 
deemed  inconsistent  with  deduction  of  . 
a  deferred  sales  charge.  Moreover,  Rule 
6e-2  was  adopted  at  a  time  when  less 
flexibility  regarding  premium  payments 
and  other  policy  features  was  offered 
than  has  been  permitted  subsequently. 
Because  of  these  "flexibility  features." 
particularly  premium  flexibility,  more 
or  less  than  the  full  amount  of  the 
required  premiums  may  be  paid  on  or 
before  the  relevant  due  dates.  For  these 
reasons.  Applicants  request  an 
exemption  from  section  27(a)(3)  and 
Rule  6e-2(b)(13)(ii)  to  the  extent 
necessary  to  permit  deduction  of  the 
front-end  sales  charge  as  part  of  the 
premium  expense  charge,  and 
deduction  of  the  CDSC  on  surrender  or 
lapse  of  a  Policy  or  partial  surrender  of 
the  basic  death  benefit. 

4.  Applicants  do  not  believe  that 
either  section  27(a)(3)  or  Rule  6e- 
2(b)(13)(ii)  apply  to  deferred  sales  loads. 
In  this  regard.  Applicants  assert  that 
both  the  statutory  provision  and  the  rule 

'apply  by  their  terms  only  to  "amounts 
deducted  from  payments,"  and  a 
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qdferred  sales  load  is  not  deducted  from 
payments. 

5.  Applicants  note  that  proposed 
amendments  to  Rule  6e-2  would  modify 
the  stair-step  provisions  to  make  them 
applicable  to  sales  loads  deducted  other 
than  from  payments.  Applicants  assert 
that  if  a  modification  is  necessary  to 
apply  these  provisions  to  a  deferred 
sales  load,  then  without  such 
modification  the  provisions  should  not 
apply. 

B.  Applicants  represent  that  the  CDSC 
{if  calculated  as  a  percentage  of  based 
policy  premiums  due  to  date)  never 
ii^creases  from  year  to  year;  the  total 
iiicrease  annually  by  15%  of  one  year's 
bcsed  policy  premium  in  the  early  years 
and  is  reduced  in  later  years.  In  no  case 
is  the  percentage  increase  in  the  CDSC 
(if  calculated  as  a  percentage  of  one 
year's  base  policy  premium)  for  any  year 
greater  than  that  for  the  previous  year. 

7.  In  addition,  Applicants  represent 
that  each  insurer  will  waive  a  portion  of 
any  sales  charge  otherwise  deducted 
from  premiums  paid  on  a  Policy  with  a 
guaranteed  death  benefit  of  at  least 
$250,000.  The  continuation  of  this 
waiver  is  not  contractually  guaranteed, 
however,  and  the  waiver  may  be 
withdrawn  or  modified  by  each  insurer 
at  $ny  time.  Because  the  waiver  of  the 
front-end  sales  charge  applies  only 
when  the  guaranteed  death  benefit  is  at 
least  S250,000,  it  is  possible  that  the 
wbiver  could  apply  at  some  times  with 
respect  to  a  given  Policy  and  not  at  a 
subsequent  time  with  respect  to  the 
same  Policy.  Because  section  27(a)(3) 
and  Rule  6e-2(b)(13)(ii)  appear  to 
prohibit  this  condition.  Applicants 
request  an  exemption  from  those 
provisions  to  the  extent  necessary'  to 
permit  them  to  waive  the  sales  charge 
deducted  from  premiums  under  the 
circum.stances  described  herein. 

8.  The  insurers  will  not  impose  the 
5%  front-end  sales  charge  upon  the 
aiDOunt  of  any  premium  payments 
reteived  in  any  Policy  year  that  are  in 
exbess  of  the  annual  required  piemium 
fonhe  year  ("Excess  Premiums"). 
Accordingly,  the  front-end  sales  charge 
may  apply  to  some  premium  payments 
and  not  to  others.  Because  section 
27l8)(3)  and  Rule  6e-2(b)(13)(ii)  appear 
to  prohibit  this.  Applicants  request  an 
exemption  from  those  provisions  to  the 
extent  necessary  to  omit  deducting  any 
sales  charge  from  Excess  Premiums. 

9.  The  insurers  have  designed  the 
Policies  so  that  they  are  "refund 
proof — i.e.,  they  never  will  require  the 
repayment  of  any  sales  charges  pursuant 
to  Rule  6e-2(b)(13)(v)(A).  The  Policies 
would  remain  refund  proof,  and  (subject 
to  the  exemptive  relief  requested  in  the 
application)  would  continue  to  comply 


with  all  of  the  other  sales  charge 
limitations  and  requirements  in  Rule 
6e-2,  even  if  the  front-end  sales  charge 
were  deducted  from  aU  premium 
payments.  This  front-end  charge 
structure,  however,  also  would  be  less 
favorable  to  Policy  owners  than  that 
pro\-ided  under  the  Policies. 

10.  The  higher  sales  charge  on  the 
first  required  premium  paid  under  a 
Policy  in  any  Policy  year,  as  compared 
with  that  impo.sed  on  Excess  Premiums, 
in  part  reflects  the  fact  that  the  insurers 
will  incur  lower  overall  distribution 
costs  (e.g..  commissions  paid  to  sales 
persons)  in  connection  with  Excess 
Premiums  over  the  life  of  the  Pohcies. 
To  impose  the  full  5%  sales  charge  on 
Excess  Premiums  would  generate  more 
revenue  than  the  insurers  believe  is 
necessary  to  adequately  defray  such 
expenses.  Thus.  Applicants'  design 
provides  a  significant  benefit  to  Policy 
owners  by  passing  through  to  them  a 
portion  of  the  insurers'  lower 
distribution  costs  with  respect  to  Excess 
Premiums.  Applicants  submit  that  it 
would  not  be  in  the  interest  of  Policy 
owners  to  require  the  imposition  of  a 
sales  charge  on  Excess  Premiums  that  is 
higher  than  Applicants  deem  necessarj-. 

11.  Applicants  represent  that  the 
prospectus  for  the  Policies  will  contain 
disclosure  informing  Policy  owners  how 
to  minimize  sales  charge  deductions 
from  premiums  paid. 

12.  Applicants  assert  that  the  stair- 
step requirements  are  designed  to 
discourage  unduly  complicated  sales 
load  structures.  Applicants  submit  that 
the  sales  charge  design  of  the  Policy  is 
not  unduly  complicated  and  will  be 
fully  disclosed  in  the  prospectus 
pertaining  to  the  Policy. 

13.  Applicants  submit  that  sales 
charges  are  not  designed  to  generate 
more  revenues  from  later  payments  than 
from  earlier  payments. 

14.  Applicants  represent  that  the 
precise  amount  of  sales  load  assessed 
depends  on,  among  other  things,  the 
degree  to  which  a  Policy  owner 
exercises  the  premium  and  other 
fiexibility  features  of  the  Policy.  The 
exercise  of  these  features  is  within  the 
sole  control  of  the  Policy  owner. 
Applicants  note  that  in  amending  Rule 
'6e-3(T).  the  Commission  specifically 
indicated  that  sales  charge  policies 
underlying  the  stair-step  requirement 
are  not  contravened  by  fluctuations  in 
sales  load  which  result  from  factors 
beyond  the  issuer's  control.  Applicants 
submit  that  this  principle  should  be 
equally  applicable  in  the  present 
context. 


G.  Request  for  ExemptJons  Relating  To 
Custodianship  Arrangements 

1.  In  pertinent  part,  sections  26(a)(1) 
and  (a)(2)  of  the  1940  Act  prohibit 
Applicants  from  selling  the  Policy 
unless  it  is  issued  pursuant  to  a  trust 
indenture  or  other  such  instrument  that 
designates  one  or  more  trustees  or 
custodians,  quahfied  as  specified,  to 
have  possession  of  all  securities  in 
which  each  insurer  and  tlie  applicable 
Variable  Account  invest. 

2.  In  pertinent  part,  section  27(c)(2)  of 
the  1940  Act  may  be  read  to  prohibit 
Applicants  from  selling  the  Policy 
unless  the  proceeds  of  all  purchase 
payments  are  deposited  with  a  trustee  or 
custodian  as  specified. 

3.  Rule  6e-2(b)(13)(ii))  under  the  1940 
Act  affords  an  exemption  from  sections 
26(a)(1),  26(a)(2),  and  27(c)(2).  provided 
that  each  insurer  complies,  to  the  extent 
applicable,  with  all  other  provisions  of 
section  26  as  if  it  were  a  trustee  or 
custodian  for  the  Variable  Account,  and 
assuming  that  each  insurer  meets  the 
other  requirements  set  fcHth  in  the  rule. 

4.  Applicants  represent  that  the 
holding  of  Fund  shares  by  each  insurer 
and  each  Variable  Account  under  an 
open  account  arrangement,  without 
having  possession  of  share  certificates 
and  without  a  trust  indenture  or  other 
such  instrument,  may  be  deemed 
inconsistent  with  the  foregoing 
provisions.  Accordingly.  Applicants 
request  exemptions  from  those 
provisions,  to  the  extent  necessary. 

5.  Applicants  represent  that  current 
industr>'  practice  calls  for  unit 
investment  trust  separate  accounts,  such 
as  the  Variable  Accounts,  to  hold  shares 
of  management  investment  companies 
in  uncertificated  form.  Applicants 
further  represent  that  holding  shares  of 
underlying  management  investment 
companies  in  uncertificated  form 
conL-ibutes  to  efficiency  in  the  purchase 
and  sale  of  such  shares  by  separate 
accounts  and  generally  saves  costs. 

6.  Applicants  note  that,  in  contra-jt  to 
the  Policy  (which  is  covered  by  Rule 
6e-2).  policies  covered  by  Rule  6e-3(T) 
may  rely  on  Rules  6e-3(T)(b)(13)(i)i)  (B) 
and  (C)  which,  in  effect,  afford  the 
exemptions  requested  here  by  the 
Applicants.  The  Commission  has 
proposed  amendments  to  Rule  6e- 
2(b){13)(iii)  to  permit  life  insurers  (such 
as  the  insurers)  to  hold  the  assets  of  a 
separate  account  without  a  trust 
indenture  or  other  such  instrument,  and 
to  permit  a  separate  account  organized 
as  a  unit  investment  trust  (such  as  the 
Variable  Accounts)  to  hold  the 
securities  of  any  registered  investment 
company  (such  as  the  Fund)  that  offers 
its  shares  to  the  separate  account  in 
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uncertificated  form.  Applicants  also 
note  that  the  Commission  has  adopted 
Rule  26a-2  which  affords  exemptions  in 
connection  with  variable  annuity 
separate  accounts  that  are  essentially 
similar  to  those  requested  here. 
Accordingly,  Applicants  presume  that 
the  Commission  adopted  or  proposed 
the  foregoing  exempli ve  rules  based  on 
a  determination  that,  where  state 
insurance  law  protects  separate  account 
assets  and  open  account  arrangements 
foster  administrative  efficiency  and  cost 
savings,  safekeeping  of  separate  account 
assets  does  not  necessarily  depend  on 
the  presence  of  a  trustee,  custodian  or 
trust  indenture,  or  the  issuance  of  share 
certificates. 

7.  Each  insurer  represents  that:  it  will 
comply  with  all  other  applicable 
provisions  of  section  26  as  if  it  were  a 
trustee  or  custodian  for  its  Variable 
Account  (subject  to  the  other  exemptive 
relief  requested  in  the  application);  it 
will  file  with  the  insurance  regulatory 
authority  of  Massachusetts  an  annual 
statement  of  its  financial  condition  in 
the  form  prescribed  by  the  National 
Association  of  Insurance 
Commissioners — the  most  recent  such 
statement  indicated  that  each  insurer 
has  a  combined  capital  and  surplus  of 
at  least  $1,000,000;  it  is  examined  from 
time  to  time  by  the  insurance  regulatory 
authority  of  Massachusetts  as  to  its 
financial  condition  and  other  affairs; 
and  it  is  subject  to  supervision  and 
inspection  with  respect  to  its  separate 
account  operations. 

H.  Request  for  Exemption  Relating  To 
"Free  Look"  Right 

1.  Section  27(f)  of  the  1940  Act 
provides  that  periodic  payment  plan 
certificate  holders  may,  within  a 
specified  time  period,  surrender  their 
certificates  and  receive  the  account 
value  plus  all  deductions  from  gross 
purchase  payments;  Rule  27f-l  provides 
for  notices  in  connection  therewith. 

2.  Rule  6e-2(b)(13)(viii)  provides  an 
exemption  from  section  27(f)  and  Rule 
27f-l.  provided  that  the  Policy  owner 
has  the  right  to: 

(i)  Return  the  Policy  no  later  than  45 
days  after  execution  of  the  application 
for  the  Policy  or.  if  later,  within  10  days 
after  receipt  of  the  Policy  or  the  notice 
of  right  of  withdrawal  by  the  owner;  and 

(iij  Receive  a  refund  of  all  payments 
made  thereunder. 

3.  Each  insurer  intends  generally  to 
comply  with  Rule  6e-2(b)(13)(viii).  but 
anticipates  that  under  the  laws  of  some 
states,  it  may  now  or  in  the  future  be 
required  to  credit  investment  losses  and 
gains  during  the  "free  look."  period  to 
Policy  owners  who  exercise  their  "free 
look"  right. 


4.  Applicants  assert  that  section  27(f) 
presumes  that  the  security  owner  will 
bear  any  investment  gains  and  losses 
during  the  "free  look"  period,  and  that 
Rule  6e-3(T)(b)(13)(viii)  would  permit 
each  insurer's  proposed  "free  look" 
procedures  for  a  policy  relying  on  that 
Rule.  Applicants  also  note  that  no  state 
laws  required  return  of  account  value 
pursuant  to  "free  look"  procedures  at 
the  time  Rule  6e-2  was  adopted,  and 
that  under  the  policy  designs  prevalent 
at  time,  the  amount  of  investment 
depreciation  or  appreciation  during  the 
"free  look"  period  was  not  likely  to  be 
great  because  premiums  in  excess  of 
scheduled  premiums  were  not 
permitted  to  be  paid,  and  relatively 
large  front-end  charges  reduced  the 
amount  initially  allocated  to  the 
separate  account.  For  these  reasons,  and 
because  no  state  laws  required  "free 
look"  right  procedures  when  Rule  6e-2 
was  adopted.  Applicants  do  not  regard 
as  particularly  significant  the  failure  of 
Rule  6e-2(b)(13)(viii)  to  authorize  such 
"free  look"  procedures. 

5.  Applicants  request  an  exemption 
from  section  27(f)  and  Rules  27f-l  and 
6e-2(b)(13)(viii)  to  the  extent  necessary 
to  permit  the  "free  look"  procedures  the 
insurers  have  prescribed  for  the 
Policies. 

Conclusion 

Applicants  assert  that,  for  the  reasons 
set  forth  above,  the  requested 
exemptions  from  (i)  those  provisions  of 
the  1940  Act  and  those  rules  specified 
in  paragraph  (b)  of  Rule  6e-2 
thereunder,  other  than  sections  7  and 
8(a),  as  well  as  (ii)  sections  2(a)(32), 
2(a)(35).  22(c).  26(a)(1).  26(a)(2), 
27(a)(1).  27(a)(3).  27(c)(1).  27(c)(2),  27(d) 
and  27(f),  and  Rules  63-2  (b)(1),  (b)(12), 
(b)(13)(i),  (b)(13)(ii).  (b)(13)(iii), 
(b)(13)(iv),  (b)(13)(v),  (b)(13)(viii),  (c)(1) 
and  (c)(4).  22c-l,  and  27f-l.  meet  the 
standards  of  section  6(c)  of  the  1940 
Act.  The  requested  exemptions  are 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 
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Issuer  Delisting;  Application  To 
Wittidraw  From  Listing  and 
Registration;  (Sierra  Health  Services, 
Inc.,  Common  Stock,  $0,005  Par  Value) 
File  No.  1-8865 

May  3, 1994. 

Sierra  Health  Services.  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex,  ils 
common  stock  is  listed  on  the  New  York 
Slock  Exchange,  Inc.  ("NYSE").  The 
Company's  common  stock  commenced 
trading  on  the  NYSE  at  the  opening  of 
business  on  April  26, 1994  and 
concurrently  therewith  such  slock  was 
suspended  from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
its  common  stock  from  listing  on  the 
Amex,  the  Company  considered  the 
direct  and  indirect  costs  and  expenses 
attendant  on  maintaining  the  dual 
listing  of  its  common  stock  on  the  NYSE 
and  on  the  Amex.  The  Company  does 
not  see  any  particular  advantage  in  the 
dual  trading  of  its  common  stock  and 
believes  that  dual  listing  would 
fragment  the  market  for  its  common 
stock. 

Any  interested  person  may,  on  or 
before  May  24, 1994,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW..  Washington.  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  94-11078  Filed  5-6-94;  8:45  am) 
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Issuer  Delisting;  Application  To 
Withdraw  From  Listing  and 
Registration;  (Westamerica 
Bancorporation,  Common  Stock,  No 
Par  Value)  File  No.  1-9383 

M*y  3. 1994. 

Westamerica  Bancorporation 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  its  Board 
of  Directors  (the  "Board")  unanimously 
approved  resolutions  on  March  24, 
1994,  to  withdraw  the  Company's 
Common  Stock  from  listing  on  the 
Amex  and,  instead.  Ust  such  Common 
Stock  on  the  National  Association  of 
Securities  IDealers  Automated 
Quotations/National  Market  Systems 
("NASDAQ/NMS").  According  to  the 
Company,  the  decision  of  the  Board 
followed  a  lengthy  study  of  the  matter, 
and  was  based  upon  the  belief  that 
listing  of  the  Common  Stock  on 
NASDAQ/NMS  will  be  more  beneficial 
to  its  stockholders  than  the  present 
listingon  the  Amex  because: 

(1)  The  Company  believes  that  the 
NASDAQ/NMS  system  of  competing 
market-makers  will  result  in  increased 
visibility  and  sponsorship  for  the 
Common  Stock  than  is  presently  the 
case  with  the  single  specialist  assigned 
to  the  stock  on  the  Amex; 

(2)  The  Company  believes  that  the 
NASDAQ/NMS  system  will  offer  the 
Company's  stockholders  more  liquidity 
than  is  presently  available  on  the  Amex 
and  less  volatility  in  quoted  prices  per 
share  when  trading  volume  is  slight; 

(3)  The  Company  believes  that  the 
NASDAQ/NMS  system  will  offer  the 
opportunity  for  the  Company  to  secure 
its  own  group  of  market-makers  and,  in 
doing  so,  expand  the  capital  base 
available  for  trading  in  its  Common 
Stock;  and 

(4)  The  Company  believes  that  firms 
making  a  market  in  the  Company's 
Common  Stock  on  the  NASDAQ/NMS 
system  will  be  inclined  to  issue  research 
reports  concerning  the  Company, 
thereby  increasing  the  number  of  firms 
providing  institutional  research  and 
advisory  reports. 

Any  interested  person  may,  on  or 
before  May  24. 1994,  submit  by  letter  to 


the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretory. 

IFR  Doc.  94-11076  Filed  5-6-94;  8:45  ami 
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DEPARTMENT  OF  STATE 

[Public  Notice  1999] 

Advisory  Committee  on  International 
Law;  Renewal 

The  Department  of  State  has  renewed 
the  Charter  of  the  Advisory  Committee 
on  International  Law.  This  advisory 
committee  will  continue  to  obtain  the 
views  and  advice  of  a  cross-section  of 
the  country's  outstanding  members  of 
the  legal  profession  on  significant  issues 
of  international  law.  The  committee's 
consideration  of  legal  issues  in  the 
conduct  of  our  foreign  affairs  provides 
a  unique  contribution  to  the  creation 
and  promotion  of  U.S.  foreign  policy. 
The  Under  Secretary  for  Management 
has  determined  that  the  committee  is 
necessary  and  in  the  public  interest. 

The  committee  consists  of  former 
Legal  Advisers  of  the  Department  of 
State  and  not  more  than  twenty 
individuals  appointed  by  the  Legal 
Adviser  of  the  Department  of  State.  The 
committee  will  follow  the  procedures 
prescribed  by  the  Federal  Advisory 
Committee  Act  (FACA).  Meetings  will 
be  open  to  the  public  unless  a 
determination  is  made  in  accordance 
with  section  10(d)  of  the  FACA,  5  U.S.C. 
552(c)  (1)  and  (4),  that  a  meeting  or  a 
portion  of  the  meeting  should  be  closed 
to  the  public.  Notice  of  each  meeting 
will  be  provide  in  the  Federal  Register 
at  least  15  days  prior  to  the  meeting 
date. 

For  further  information,  please  call: 
Bruce  C.  Rashkow,  Assistant  Legal 
Adviser  for  United  Nations  Affairs, 
(202)  647-6771. 


Dated:  April  18, 1994. 
Conrad  K.  Harper, 

The  Legal  Adviser. 

IFR  Doc.  94-11115  Filed  5-6-94;  8:45  vn\ 
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Public  Notice  1998] 

United  States  International 
Telecommunications  Advisory 
Committee,  Radiocommunication 
Sector  Task  Group  1/4;  Meeting 

The  Department  of  State  announces 
that  the  United  Slates  International 
Telecommunications  Advisory 
Committee  (ITAC), 

Radiocommunication  Sector  Task  Group 
1/4,  will  meet  on  June  3, 1994, 1  p.m. 
to  4  p.m.  in  room  1605  at  the  U.S. 
Department  of  Commerce,  Main 
Commerce  Building.  14th  St.  and 
Pennsylvania  Ave.,  NW.,  Washington, 
DC. 

In  November  1993,  the  International 
Telecommunication  Union's  (ITU) 
Radiocommunication  Assembly  adopted 
a  resolution  "*  *  *  to  develop  guidance 
for  an  informal  exchange  of  information 
through  electronic  means  to  share 
spectrum  management  information".  In 
Decision  ITU-R  2/1,  Study  Group  1 
decided  to  (i)  establish  Task  Group  1/4; 
and  (ii)  designate  Norbert  Schroeder 
(USA/NTIA)  as  the  Chairman.  The  work 
of  Task  Group  1/4  includes: 

(i)  An  exchange  of  experiences  in  the 
development  and  implementation  of 
existing  electronic  document  exchange 
systems;  and 

(ii)  The  development  of  guidance  for 
an  informal  exchange  of  information 
through  electronic  means  to  share 
spectrum  management  information. 

This  initial  meeting  of  U.S.  Task 
Group  1/4  will  begin  preparations  for 
the  international  meeting  scheduled  for 
August  16-18, 1994.  The  issues 
mentioned  above  will  be  addressed  as 
they  apply  to  the  United  States. 

Members  of  the  General  Public  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Acting  U.S.  Representative  Mr. 
Norbert  Schroeder.  Anyone  planning  to 
attend  the  meeting  is  requested  to 
contact  Mr.  Schroeder  no  later  than  5 
days  before  the  meeting,  (i)  by  phone, 
202  482-3999;  (ii)  by  fax  on  202  482- 
4396;  (iii)  on  the  NTL\  bulletin  board 
(dial  in  202  482-1199  or  Internet/telnet: 
ntiabbs.ntia.doc.gov);  or  (iv)  Internet  E- 
Mail  (nschroeder^tia. doc.gov). 
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Dated:  April  21. 1994, 
Wairen  G.  Richards, 

Chairman.  U.S.  ITACformj 
Radiocommunication  Sector. 
(FR  Doc.  94-11116  Filed  5-6-94;  8:45  am) 

BILUNG  CODE  4710-*S-M 


TRADE  AND  DEVELOPMENT  AGENCY 

Public  Information  Collection 
Requirements  Submitted  To  Office  of 
Management  and  Budget  for  Review 

AGENCY:  Trade  and  Development 

Agency. 

ACnOM:  Notice. 

SUMMARY:  The  U.S.  Trade  and 
Development  Agency  (TDA)  has 
submitted  the  following  information 
collection  requirements  to  0MB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980.  as 
amended,  (44  U.S.C,  chapter  35.  section 
3507). 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Denny,  Trade  and  Development 
Agency.  State  Annex  16  room  309, 
Washington.  DC  20523-1602,  Tel.  (703) 
875-4142. 

Copies  of  these  submissions  may  be 
obtained  from  TDA's  Information 
Officer,  Carol  Stillwell.  SA-16.  room 
309.  Washington.  DC  20523-1602.  Tel. 
(703) 875-4357. 

Persons  wishing  to  comment  on  these 
collections  of  information  with 
suggestions  for  ways  to  reduce  the 
burdens  should  also  contact  Jefferson 
Hill,  room  3208.  NEOB.  Washington.  IX 
20503.  Tel.  (202)  395-7340. 

Title:  Evaluation  of  TDA  World  Bank 
Trust  Fund  Projects. 

Action:  New  Request  for  OMB 
Approval. 

Respondents:  U.S.  private  consultants 
and  World  Bank  officials. 

Frequency  of  Response:  One  time 
only. 

Estimated  Annual  Burden:  60 
Respondents.  One  hour  burden  for  20 
World  Bank  officials:  One-half  hour 
burden  for  40  U.S.  private  sector 
officials;  Total  Annual  Burden  of  40 
hours. 

Needs  and  Uses:TDA  is  undertaking 
an  evaluation  of  three  funds  that  it  has 
established  at  the  World  Bank.  The 
funds  are  used  by  World  Bant  officials 
to  hire  U.S.  citizens  to  assess  potential 
projects.  TDA  has  selected  a  contractor 
to  survey  World  Bank  loan  officers  and 
the  U.S.  consultants  that  were  involved 
in  TDA  supported  projects.  The 
infonnation  gathered  will  help  TDA 
develop  guidelines  and  plans  for  similar 
future  activities.  The  contractor  and 
TDA  estimate  that  tbere  are  60 


individuals  (40  U.S.  private  consultants 

and  20  World  Bank  officials)  who  were 

involved  in  these  activities. 

Lisa  DeSoto. 

General  Counsel. 

[FR  Doc.  94-11090  Filed  5-6-94,  8:45  am) 

BILUNG  CODE  t040-0t-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-10;  Notice  2] 

AC  Cars  Ltd;  Grant  of  Petition  for 
Temporary  Exemption  From  Standard 
No.  208 

AC  Cars  Ltd.  of  Weybridge.  Surrey, 
England,  petitioned  for  a  temporary 
exemption  until  November  1, 1996,  for 
its  Ace  model,  from  the  automatic 
protection  requirements  of  Federal 
Motor  Vehicle  Safety  Standard  No.  208. 
Occupant  Crash  Protection.  The  basis  of 
the  petition  was  that  compliance  would 
cause  substantial  economic  hardship. 

Notice  of  receipt  of  the  petition  was 
published  on  February  2, 1994.  and  an 
opportunity  afforded  for  comment  (59 
FR  4964).  This  notice  grants  the 
petition. 

Petitioner's  Hardship  Arguments 

Under  15  U.S.C.  1410(a)(1)(A).  the 
Administrator  may  provide  a  temporary' 
exemption  upon  a  finding  that 
"compliance  would  cause  substantial 
economic  hardship  and  that  the 
manufacturer  has.  in  good  £aith, 
attempted  to  comply  •  •  *." 

The  following  is  a  summary  of  AC's 
petition.  The  company  is  privately 
owned  and  produced  no  motor  vehicles 
during  the  12  months  preceding  the 
filing  of  its  petition.  The  first  prototype 
of  the  Ace  was  shown  in  1986.  Since 
then,  the  company  has  spent  much  time 
redesigning  it  "to  meet  the  increasingly 
higher  standards  of  emissions  and  safety 
*  •   •  with  the  original  intentions  of 
achieving  first  sales  into  North 
America."  As  of  the  date  of  the  petition, 
the  petitioner  has  spent  approximately 
5.000.000  Pounds  Sterling  on  the 
project.  100.000  of  which  (and  1.250 
man  hours)  have  been  spent  in  the  two 
years  preceding  the  filing  of  the  petition 
in  research  and  development  relating  to 
meeting  the  automatic  restraint 
requirements  of  Standard  No.  208. 
Because  the  Ace  is  a  full  convertible,  the 
company  found  that  it  could  not  adopt 
an  automatic  seat  belt  system. 
Additional  design  changes, 
development  arid  actual  testing  are 
necessary  in  order  to  install  in  the  Ace 


an  airbag  system  that  meets  Standard 
No.  208.  Being  a  small  manufacturer  of 
motor  vehicles,  the  petitioner  has  had  to 
rely  on  the  expertise  of  outside  parties 
in  the  design  and  development  of 
necessary  components. 

AC  concluded  that  modifications  of 
the  following  will  be  required  to 
accommodate  driver  and  passenger  side 
airbag  systems:  interior  dash  and 
cockpit  components,  seats,  steering 
wheel  and  chassis.  The  estimated  cost  of 
these  modifications  is  750,000  Pounds 
Sterling,  exclusive  of  testing  costs.  The 
company's  balance  sheet  shows  that  its 
cumulative  losses,  which  were 
approximately  1.500,000  Pounds 
Sterling  as  of  December  31.  1989, 
increased  to  approximately  4.275.000 
Pounds  Sterling  as  of  September  30. 
1993. 

The  company  anticipates  that  it  will 
be  able  to  conform  by  November  1. 
1996.  It  projects  total  sales  of  200  units 
in  1994  and  350  in  1995,  half  of  which 
are  proposed  for  North  American  sales. 

Arguments  Why  an  Exemption  Would 
be  in  the  Public  Interest  and  Consistent 
With  Traffic  Safety  Obiectives 

In  order  to  grant  an  exemption,  the 
Administrator  must  also  find  that  the 
exemption  is  in  the  public  interest  and 
consistent  with  the  objectives  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act).  In  support  of  its 
petition.  AC  informed  NHTSA  that  the 
Ace  will  be  equipped  with  a  three-point 
restraint  system  that  conforms  to 
Standard  No.  208.  "the  mountings  of 
which  have  been  tested  in  accordance 
with  and  achieved  FMV210  (sic)  US 
standard  approval."  Further,  except  for 
the  automatic  restraint  requirements, 
the  Ace  has  been  designed  to  meet  all 
other  Federal  motor  vehicle  safety 
standards,  and  the  bumper  standard.  It 
will  be  manufactured  "using  the 
following  US  sourced  components:  Ford 
engine,  transmission,  exhaust,  wiring 
and  associated  components."  According 
to  the  petitioner,  "US  parts  sourcing  and 
dealer  network  labor  involvement  is 
also  in  the  best  interest  of  the  US 
economy." 

No  comments  were  received  on  the 
petition. 

The  agency  is  cognizant  of  the  history 
of  AC  Cars  Ltd.,  a  manufacturer  of 
ancient  lineage  whose  production 
during  the  70  years  or  so  of  its  existence 
has  been  minimal,  and,  in  the  past 
decade,  sporadic.  The  Ace  is  a 
refinement  of  a  1986  prototype  which 
had  not  entered  production  as  of  the 
time  that  the  company  filed  its  petition. 
In  spite  of  its  cumulative  net  losses,  AC 
has  been  able  to  engineer  a  passenger 
car  that  it  avers  is  in  compliance  with 
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all  Federal  motor  vehicle  safety  and 
bumper  standards  with  the  exception  of 
the  standard  for  which  it  seeks 
temporary  exemption.  With  respect  to 
Standard  No.  208.  NHTSA  is  aware  of 
the  problems  that  small  manufacturers 
have  in  interesting  outside  concerns  to 
engineer  and  supply  automatic  restraint 
systems  for  unique  vehicles  of  very 
limited  production.  AC  appears  to  have 
determined  the  areas  of  its  product  that 
must  be  revised  in  order  to  conform  to 
Standard  No.  208,  and  to  have 
established  a  schedule  for  achieving 
conjpliance.  The  Ace  will  be  equipped 
with  a  three-point  restraint  system  in 
each  of  its  two  designated  seating 
positions.  The  decision  to  engineer  for 
airbags  appears  particularly  appropriate 
given  the  mandate  that  all  cars  be 
equipped  with  driver  and  passenger 
airbags  and  given  the  extra  expense  that 
would  result  from  designing  first  for 
automatic  belts  and  then  for  air  bags. 
The  car  will  utilize  a  US-manufactured 
drive  train  and  other  components. 

Aiccordingly,  it  is  hereby  found  that  to 
req^iire  compliance  would  cause  the 
pefiitioner  substantial  economic 
hardship  and  that  the  petitioner  has 
ma(|e  a  good  faith  effort  to  comply  with 
the  Standard  for  which  exemption  is 
requested.  It  is  further  found  that  a 
temjporary  exemption  would  be  in  the 
pubSic  interest  and  consistent  with  the 
objectives  of  the  Act.  AC  Cars  Ltd.  is 
graiited  NHTSA  Temporary  Exemption 
94-3,  expiring  November  i,  1996,  from 
S4.1.4  of  49  CFR  571.208  Motor  Vehicle 
Safety  Standard  No.  208  Occupant 
Cra^h  Protection. 

AiHhorit>-:  15  U.S.C.  1410;  delegation  of 
authta-ity  at49CFRl.50. 

Is;  lied  on:  May  3, 1994. 
ChriKtopher  A.  Hart, 

Dpp^ty  A'lministrator. 

[FR  p>c.  94-11008  Filed  5-6-94;  845  am) 

BILLIM6  CODE  4910-S9-P-M 


DEF^ARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review. 

May;2.  19U4. 

The  Department  of  Treasury-  has 
submitted  the  following  public 
information  collection  requiremcnt{s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-5 11 .  Copies  of  the 
subihission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 


and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue  NVV.,  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-1251. 

Regulation  ID  Number:  PS-005-91 
Final. 

Type  of  Review:  Extension. 

Title:  Limitations  on  Percentage 
Depletion  in  the  Case  of  Oil  and  Gas 
Wells. 

Description:  Section  1.613A-3(e){6)(i)  of 
the  regulations  requires  each  partner 
to  separately  keep  records  of  the 
partner's  share  of  the  adjusted  basis  of 
partnership  oil  and  gas  property. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
1,500,000. 

Estimated  Burden  Hours  Per 
Recordkeeper:  2  minutes. 

Frequency  of  Response:  Other. 

Estimated  Total  Recordkeeping  Burden: 
40,950  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571, 1111  Constitution 
Avenue.  NW.,  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Feports  Management  Officer. 

[FR  Doc.  94-1 1091  Filed  5-6-94;  8:45  am) 

BiLUNG  CODE  4830-01-P 


Public  Information  Collection 
Requirements  Submined  to  OMB  for 
Review 

May  2,  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  2110.  1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0675. 
Form  Number:  IRS  Form  1040EZ. 
Type  of  Review:  Revision. 
Title:  Income  lax  Return  for  Single  and 
Joint  Filers  With  No  Dependents. 


Description:  This  form  is  used  by  certain 
individuals  to  report  their  income 
subject  to  income  tax  and  to  figure 
their  correct  tax  liability.  The  data  is 
also  used  to  verify  that  the  items 
reported  on  the  form  are  correct  and 
are  also  for  general  statistical  use. 
Respondents:  Individuals  or 

households. 
Estimated  Nurhber  of  Respondents/ 

Recordkeepers:  21,755,603. 
Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 
Recordkeeping— 5  minutes 
Learning  about  the  law  or  the  form — 

44  minutes 
Preparing  the  form— 1  hour,  19 

minutes 
Copying,  assembling  and  sending  the 
form  to  the  IRS — 1  hour.  15  minutes 
Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 

Recordkeeping  Burden:  38,058.821 
hours. 

OMB  Number:  1545-1045. 

Form  Number:  None. 

Type  of  Review:  Reinstatement. 

Title:  Conducting  1994  Focus  Group 
Interviews  on  Federal  Tax  Forms. 

Description: Focus  group  interviews  are 
necessary  to  obtain  public  input  on  a 
revised  tax  form.  The  results  will  be 
used  to  further  simplify  and  improve 
the  form  so  that  taxpayers  will 
understand  it  more  easily. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,200. 

Estimated  Burden  Hours  Per 
Respondent: 
Screening  time — 100  hours 
Focus  group  session— 180  hours 

Frequency  of  Response:  Other  (one-time 
focus  group  review). 

Estimated  Total  Reporting  Burden:  280  ' 
hours. 

OMB  Number:  1545-1058. 

Form  Number:  IRS  Form  8655. 

Type  of  Review:  Revision. 

Title:  Report  Agent  Authorization. 

Description:  Form  8655  allows  a 
taxpayer  to  designate  a  reporting 
agent  to  file  certain  employment  tax 
returns  on  magnetic  tape,  and  to 
submit  Federal  tax  deposits.  This    ' 
form  allows  IRS  to  disclose  tax 
account  information  and  to  provide 
duplicate  copies  of  taxpayer 
correspondence  to  authorized 
reporting  agents.  Reporting  agents  are 
persons  or  organizations  preparing 
and  filing  magnetic  tape  equivalents 
of  Federal  tax  returns  and/or 
submitting  Federal  tax  deposits. 

Respondents:  Businesses  or  other  for- 
profit.  Non-profit  institutions.  Small 
business  or  organizations. 
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Estimated  Number  of  Respondents: 

100.000. 
Estimated  Burden  Hours  Per 

Respondent:  6  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 

10.000:  hours 
Cleamnce  Officer:  Garrick  Shear  (202) 

622-3869,  Internal  Revenue  Service. 

room  5571. 1111  Constitution  Avenue 

NW.,  Washington.  DC  20224. 
OMB  Reviewer:  Milo  Sunderhauf.  (202) 

395-6880,  Office  of  Management  and 

Budget,  room  3001.  New  Executive 

Office  Buildip.g.  Washington,  DC 

20503. 
Lois  K.  Holland. 

Departmental  Reporis  Management  Officer. 
IFR  Doc  94-11092  Fiied  5-6-94;  8:45  am] 
atuMGCooc  tnc-oi-9 


Public  Infonnation  Collection 
Requirements  Submitted  to  OMB  for 
Review 

May  2. 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  coUection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-51 1 .  Copies  <rf  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  coTlecrion  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  2110. 1425  New  York 
Avenue  NW..  Washington,  DC  20220. 

U.S.  Cttstoms  Service 

OMB  Number:  1515-0097. 

Form  Number:  None. 

Type  of  Review.  Extension. 

Title:  Customs  Regulations  Relating  to 
Copyrights. 

Description:  Copyrights  owners  who 
choose  to  record  a  copyright  with 
Customs  for  import  protection  must 
establish  validity  of  the  copyright,  pay 
an  administration  fe*.  and  provide 
samples  and  other  information  to  aid 
Customs  officers  in  identifying  pirated 
copies. 

Respon-dents:  Businesses  or  other  for- 
profit.  Smal!  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
600. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  cf  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
600  hours. 

OMB  Number.  lSlS-0174. 

Form  Number:  None. 


Type  ofRe\iew:  Extension. 

Title:  EJectronic  Entry  Filing. 

Description:  This  information 
collection  permits  qualified  brokers, 
importers  and  service  bureaus  to  file 
electronically  through  Automated 
Broker  Interface  (ABI)  immediate 
deliver/entry  and  entry  summary  data 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents' 
Recordkeepers:  1.500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  4  hours,  10 
minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  9.576  hours. 

Clearance  Officer:  Ralph  Meyer  (202) 
927-1552.  U.S.  Customs  Service, 
Paperwork  Management  Branch,  room 
6316. 1301  Constitution  Avenue  NW., 
Washington.  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf. 
(202)  395-6880.  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building.  Washington.  DC  203O3. 
Lois  K.  Holland. 

Departmental  Reports  S4anagement  Officer 
(FR  Doc.  94-11093  Filed  5-&-94;  B:45  am] 

MLUMQ  CODE  m»-«t-* 


Public  Information  Collection 
Requirentents  Submitted  to  0M8  for 
Review 

May  2,  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
subini6sion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shoiild  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue  NW.,  Washington,  DC  20220. 

Bureau  of  the  Public  Debt 

OMB  Number:  1535-0085. 

Form  Number.  PD  F  5261. 

Type  of  Review:  Extension. 

Title:  Treasury  Note  or  Bond 
Reinvestment  Request. 

Description:  This  form  is  used  by 
owner,  to  have  redemption  proceeds  of 
a  security  reinvested  at  raatunty  ir.  a 
new  security  in  the  same  form 
registration. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
150.000. 


Estimated  Burden  Hours  Per 
Response:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
15.000  hours. 

Clearance  Officer:  Vicki  3.  Ott  (304) 
480-6553.  Bureau  of  the  Pubiic  Debt. 
200  Third  Street.  Paiivershurg.  West  VA 
26106-1328. 

OMB  Re\iewer:  Milo  Sunderh.-juf. 
(202)  395-6830,  Office  cf  Management 
and  Budget,  room  3001.  New  Executive 
Office  Building,  Washingtor*.  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Managf^ment  Officer. 
(PR  Doc.  94-11094  Filed  5-6-94;  B  45  a-Ti] 

BILUNG  CODE  48t0-4a-(> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Performance  Review  Board  Members 

AGENCY:  Department  of  Veterans  Aflairs. 
ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of  5 
U.S.C.  4314(c)(4)  agencies  are  required 
to  publish  a  notice  in  the  Federal 
Register  of  the  appoiritment  of 
Performance  Review  Board  (PRB) 
members.  This  notice  reNises  the  list  of 
members  of  the  Department  of  Veterans 
Affairs  (VA)  Performance  Review 
Boards  which  was  published  in  the 
Federal  Register  on  October  22. 1993. 
(58FR203). 

FOR  FURTHER  INFORMATION  t»NTACT: 
Carol  A.  ICummer,  Office  of  Human 
Resources  Management  (053). 
Department  of  Veteraxis  Affairs.  810 
Vermont  Avenue  NW.,  Washington.  DC 
20420.  (202)  273-4937. 

VA  Performance  Review  Board  (PRB) 

Eugene  A.  Brickhouse.  Assist.Bnt 
Secretary  for  Human  Resources  and 
Administration  (Chairperson) 

Shirley  Carozza.  Deputy  Assistant 
Secretary  for  Budget 

Harold  F.  Gracey,  Jr.,  Chief  of  Staff. 
Office  of  the  Secretarj' 

C.  Wayne  Hav^rkins.  Deputy  Under 
Secretary  for  Health  for 
Administration  and  Operations 

Gerald  K.  Hinch,  Deputy  Assistant 
Secretary  for  Equal  Opportunity 

Mary  Lou  Kenner.  General  Counsel 

William  T.  Merriman.  Deputy  Inspector 
General 

Roger  R.  Rapp.  Director  of  Field 
Operations,  National  Cemetery- 
System 

John  Vogel,  Under  Secretar)-  ior  Benefits 

Veterans  Benefits  Administration  PRB 

David  A.  Brigham,  Director.  Veterans 
Assistance  Service  (Chairperson) 
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Raymond  H.  Avent,  Director^  Eastern 

Area 
J.  Gary  Hickman.  Director. 

Compensation  and  Pension  Service 
Rhoda  R.  Mancher,  Director.  Office  of 

Information  Tf?rhnology 
Richard  Pe;!.  jr.,  D««puty  Chief  of  Staff, 

Office  of  the  SiT.:i'»ary 
David  M.  W'aVa,  Director,  Western  Area 

Veterans  Health  Administration  PRB 

Jdhn  T.  Farrar,  M.D..  Deputy  Under 
Secretary  for  KeaSth  (Chairperson) 

C.  Wayne  Ha'vkiris.  Deputy  Under 
Secretar>'  for  Heaith  for 
Administration  and  Operations  (Co- 
Chairperson) 

Bemice  F.  Dorse,  R.D.,  Director,  Dietetic 
Service 

Barbara  L.  Gallagher,  Regional  Director, 
Eastern  Region 


Sanford  M.  Garfunkel.  Associate  Chief 

Medical  Di.'^ctor  (CMD)  for 

Operations 
Harold  F.  Gracey.  Jr..  Chief  of  Staff. 

Office  of  tlie  Secretary 
DAvid  H.  Law,  M.D.,  Acting  Associate 

Deputy  CMD  for  Clinical  Programs 
Richard  P.  Miller,  Regional  Director. 

Southern  Region 
Alline  L.  Norman,  Associate  CMD  for 

Administration 
Elizabeth  M.  Short,  M.D..  Associate 

CMD  for  Academic  Affairs 
Dennis  H.  Smith.  Chief  of  Staff  for  the 

Under  Secretary  for  Health 
Nancy  M.  Valentine.  Ph.D..  R.N.. 

Assistant  CMD  for  Nursing  Programs 
Charles  V.  Yarbrough.  Associate  CMD 

for  Construction  Management 
Thomas  T.  Yoshikawa.  M.D.,  Assistant 

CMD  for  Geriatrics  and  Extended  Care 


Albert  Zamberlan.  Regional  Director, 
Central  Region 

Office  ofin  specter  General  PRB 

Milton  M.  Macdonald,  Deputy  Assistant 
Inspector  General  for  Audit, 
Department  of  State  (Chairperson) 

David  A.  Brinkman,  Assistant  Inspector 
General  for  Analysis  and  Follow-up, 
Department  of  Defense  . 

Sebastian  R.  Lorigo,  Deputy  Inspector 
General  for  Investigations, 
Department  of  Housing  and  Urban 
Development 

Dated:  April  29.  1994. 
lesse  Brown, 

Secretary  of  Veterans  Affairs. 
IFR  Doc.  94-11134  Filed  5-6-94.  8:45  am) 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  59.  No.  88 
Monday,  May  9,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e;H3). 


UNITED  STATES  DEPARTMENT  OF 

AGRICULTURE 

RURAL  TELEPHONE  BANK,  USDA 

ACTION:  Staff  Briefing  for  the  Board  of 

Directors. 

TIME  AND  DATE:  9  am.,  Wednesday,  May 

18,  1994. 

PLACE:  Renoir  Room,  Loews  LEnfant 

Plaza  Hotei.  480  L'Enfant  Plaza,  SW.. 

Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  DISCUSSED:  The  staff 

briefing  will  consist  of  matters  relating 

to: 

1.  Panel  discus.sion  regarding  privatization 
of  the  RTB.  Guest  speakers  scheduled 
include  representatives  from  the  National 
Telephone  Cooperative  Association  (NTCA); 
United  States  Telephone  Association 
(LISTA);  Rural  Telephone  Finance 
Corporation  (RTFC);  Organization  for  the 
Protection  and  Advancement  of  Small 
Telephone  Companies  (OPASTCO);  National 
Rural  Telephone  Association  (NRTA);  and 
CoBank. 

2.  Review  of  election  procedures  in 
connection  with  the  upcoming  Board  of 
Directors  election. 

ACTION:  Regular  Meeting  of  the  Board  of 

Directors. 

TIME  AND  DATE:  10  a.m..  Thursday,  May 

19,  1994. 

PLACE:  Williamsburg  Room, 
Administration  Building,  Department  of 
Agriculture,  14th  and  Independence 
Avenue.  SW.,  Washington,  DC. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
following  matters  have  been  placed  on 
the  agenda  for  the  Board  of  Directors 
meeting: 

1.  Call  to  Older. 

2.  Approving  the  Minutes  of  the  Fehnaar^" 
10,  1994.  Board  meeting. 

3.  Report  on  loans  approved  in  the  second 
quarter  of  FY  1994. 

4.  Report  on  requests  for  waiver  of 
prepayment  premium. 

5.  Review  of  financial  statements  for  the 
second  quarter  of  FY  1994. 

6.  Report  of  ad  hoc  committee  on 
privatization  of  the  RTB. 

7.  Report  of  ad  hcK  committee  on 
prepayments,  if  necessary. 

8.  Consideration  of  RTB's  22nd  Annual 
Report  of  the  Board  of  Directors  for  FY  1993. 

9.  Consideration  of  resolution  establishing 
the  date  of.  and  also  scheduling  various 


actions  in  connection  with,  the  upcoming 
Board  of  Directors  election. 

10.  Consideration  of  resolution  to  appoint 
Tellers  to  tabulate  election  results. 

11.  Consideration  of  resolution  to  replace 
lost  stock  certificate. 

12.  Establish  date  and  location  of  the  ne.xt 
regular  Board  meeting. 

13.  Adjournment. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Matthew  F.  Link,  Assistant  Secretary, 
Rural  Telephone  Bank  (202)  720-0530. 

Dated;  May  5.  1994. 
Wally  Beyer, 

Governor,  Rural  Telephone  Bank 

IFR  Doc.  94-11295  Filed  5-5-94;  4:15  pm] 

BILLING  CODE  3410-19-P 

U.S.  CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TIME  AND  DATE:  2:00  p.m.,  Wednesday, 

May  11.  1994. 

LOCATION:  Room  420,  East  West  Towers, 

4330  East  West  Highway,  Bethesda, 

MaPi'land. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

Five  Gallon  Buckets 

The  staff  will  brief  the  Commission  on 
issues  related  to  the  safety  of  five  gallon 
buckets. 

For  a  recorded  message  containing  the 

latest  agenda  information,  call  (301) 

504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 

INFORMATION:  Sheldon  D.  Butts,  Office  of 

the  Secretary,  4330  East  West  Highway, 

Bethesda.  MD  20207  (301)  504-0800.  ' 

Datod;  May  4.  1994. 
Sheldon  D.  Butts. 

Deputy  Secretary. 

IFR  Doc.  94-11303  Filed  5-5-94;  4:14  pm] 

BILLING  CODE  «3i&-01-M 

U.S.  CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TIME  AND  DATE:  Thursday.  May  12,  1994. 

LOCATION:  Room  420,  East  West  Towers, 

4330  East  West  Highway,  Bethesda, 

Maryland. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

Upholstered  Furniture  Petition  FP  93-1 

The  Commission  will  consider  options  for 
Commission  action  on  petition  FP  93-1  from 
the  National  Association  of  State  Fire 
Marshals  requesting  the  development  of  a 
flammability  standard  for  upholstered 
furniture. 


For  a  recorded  message  containing  the 

latest  agenda  information,  call  (301) 

504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 

INFORMATION;  Sheldon  D.  Butts.  Office  of 

the  Secretary,  4330  East  West  Highway.. 

Bethesda,  MD  20207  (301)  504-0800. 

Dated:  May  4,  1994. 
Sheldon  D.  Butts, 

Deputy  Secretary. 

IFR  Doc.  94-11302  Filed  5-5-94:  4:14  pm| 

BILLING  CODE  63S&-01-M 

DEPARTMENT  OF  ENERGY 
FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C.  552b: 
DATE  AND  TIME  :  May  11.  1994,  10:00 
a.m. 

PLACE:  825  North  Capitol  Street.  N.E., 
Room  9306,  Washington.  D.C.  20426. 
STATUS  :  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell,  Secretary.  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda — Hydro,  May  11,  1994 
Meeting,  Regular  Meeting  (10:00  a.m.) 

C^H-1. 

Project  No.  237&-002.  Appalachian  Power 
Company 
^^11-2. 

Project  No.  2547-044.  City  of  Swanton 
Village,  Vermont 
CAH-3. 

Omitted 
CAH-4. 
Project  No.  10078-011.  Carl  and  Elaine 
Hitchcock 
CAH-5. 

F'roject  No.  10895-002,  MIchiana  Hydro- 
Electric  Power  Corporation 
CAH-6. 

Project  No.  11038-004.  County  of 
Arapahoe  and  Town  of  Parker,  Color.ido 
CAH-7. 
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Project  Nos.  1835-094  and  103.  Nebraska 
Public  Power  District 

Project  No.  10900-003,  Thomas  Hodgson  & 
Sons.  Inc. 
CVH-S. 
project  No.  8800-021,  Western  Hydro 
Electric.  Inc. 
CAH-10. 

Project  No  4017-041,  Pittsburgh  Water 
and  Sewer  Authority 

Consent  Agenda — Electric 
C^E-1 
docket  No.  ER94-209-000.  Kentucky 
'.  Utilities  Company 
C\E-2. 
Docket  No.  ER94-1043-000,  Vitginia 
Electric  and  Power  Company 
CAE-3 
Docket  No.  ER94-1 045-000,  Kansas  City 
Power  &  Light  Company 
C.«lE-4 
Docket  No.  QF93-1 29-001,  Syracuse 
Power  Company 
CAE-5. 

Docket  Nos.  ER92-595-000  and  ER92- 
596-000.  Pacific  Gas  and  Electric 
Company 
Docket  No.  ER92-626-O00.  Southern 
California  Edison  Company,  Pacific  Gas 
and  Electric  Company  and  San  Diego  Gas 
&  Electric  Compmny 
CAE-6. 

Docket  No.  ER94-1054-000,  Carolina 
Power  &  Light  Company 
CAE-7. 

Docket  No.  ER94-1 074-000,  New  England 
Power  Company 
CAE-e 
Docket  No.  ER94-108-000.  Heartland 
Energy  Services,  Inc. 
CAE-9. 
Docket  No.  ER93-940-000,  Boston  Edison 
Company 
CAE-10. 

Docket  No.  ER93-889-001.  Citizens 
Utilities  Company 
CAE-11. 
Docket  No.  EL89-44-003,  Cajun  Electric 
Power  Cooperative,  Inc.  v.  Gulf  States 
Utilities  Company 
CAE-12. 
Docket  No.  ER9O-144-011,  Northeast 
Utilities  Service  Company  (Re:  Public 
Service  Company  of  New  Hampshire) 
CAE-13. 
Docket  Nos.  ER94-504-001  and  ER94- 
505-001,  Public  Service  Company  of 
Colorado 
CAE-14. 
Docket  No.  ER93 -540-001.  American 
Electric  Power  Service  Corporation 
CAE-15. 

Omitted 
CAE-16. 
Docket  Nos.  EC92-2 1-004  and  ER92-806- 
005.  Entergy  Services,  Inc.  and  Gulf 
States  Utilities  Company 
CAE-17. 
Docket  Nos.  EL94-36-000  and  QF84-256- 
003.  Oxbow  Geothermal  Corporation 
CAE-18. 
Docket  No.  EC94-42-000.  Samia 
Cogeneration  Joint  Ventures 
CAE-19. 


Docket  No.  EC94-38-O00,  Meshelfco  No. 
162  Pty  Ltd. 
CAE-20. 
Docket  No  EG94-37-000,  Sei  Holdings 
VII,  Inc. 
CAE-21. 
Docket  No.  EG94-39-000,  Sunshine  State 
Power(No.  2)B.V. 
CAE-22. 
Docket  No.  EG94-^1-000,  Sunshine  State 
Power  B.V. 
CAE-23. 
Docket  Nos.  EL94-1-000  and  ER94-6-000, 
Intercoast  Power  Marketing  Company 
CAE-24. 

Docket  No.  EL94-39-000,  City  of 
Orangeburg,  South  Carolina  v.  South 
Carolina  Electric  &  Gas  Company 
C'\E-25. 
Docket  No.  EG94^0-000,  NRG  Gladstone 
Operating  Services  Pty  Ltd. 

Consent  Agenda — Oil  and  Gas 

CAG-1. 

Omitted 
CAG-2. 
Docket  No.  RP94-136-003,  Northwest 
Pipeline  Corporation 
CAG-3. 
Docket  No.  RP94-154-001,  Northern 
Natural  Gas  Company 
CAG-4. 
Docket  No.  RP93-70-000.  Black  Mariin 
Pipeline  Company 
CAG-5. 

Docket  No.  ST94-3914-000,  Transok,  Inc. 
CAG-6. 
Docket  No.  CP90-1391-003,  Arcadian 
Corporation  v.  Southern  Natural  Gas 
Company 
CAG-7. 

Docket  Nos.  RP94-59-000.  RP94-27-0O0 
and  RP94-46-001,  Transcontinental  Ga 
Pipe  Line  Corporation 
CAG-e. 
Docket  No.  RP94-93-000.  K  N  Interstate 
Gas  Transmission  Company 
CAG-9. 
Docket  No.  RP94-180-000,  Southern 
Natural  Gas  Company 
CAG-10. 
Docket  No.  RP94-2O7-O00,  Alabama- 
Tennessee  Natural  Gas  Company 
CAG-1 1. 
Docket  No.  FA90-65-000.  Northern  Border 
Pipeline  Company 
CAG-12. 
Docket  Nos.  RP85-1 77-119.  et  al..  RP92- 
171-000,  RP93-122-000,  RP93-125-000, 
etal..  RP93-128-000,  RP93-181-000, 
RP93-204-000,  RP94-33-000.  RP94-66- 
000.  RP94-99-000.  RP94-1 35-000. 
TM93-2-1 7-000  and  TM94-2-1 7-000. 
Texas  Eastern  Transmission  Corporation 
CAG-13. 
Docket  No  RP94-181-000.  Overthrust 
Pipeline  Company 
CAG-14. 
Docket  Nos.  TA94-1 -23-002.  000,  001  and 
TM94-2-23-O00.  Eastern  Shore  Natural 
Gas  Company 
CAG-1 5. 
Docket  No.  RP94-24-000.  Pacific  Gas 
Transmission  Company 
CAG-16. 


Docket  No.  RP91-166-000.  Northwest 
Pipeline  Corporation 
CAG-1 7. 
Docket  No.  RP93-3-006.  Arkla  EneiQf 
Resources  Company 
C\G-18. 
Docket  No.  RP94-1 35-001.  Texas  Eastern 
Transmission  Corporation 
CAG-1 9. 

Docket  No.  RP94-1 50-001.  ANR  Pipeline 
Company 
CAG-20. 

Docket  No.  RP94-67-007.  Southern 
Natural  Gas  Company 
C.\G-21. 

Docket  Nos.  RP94-133-003  and  RP94-67- 

006.  Southern  Natural  Gas  Company 
CAG-22. 

Docket  No  RPB7-103-016.  Panhandle 
Eastern  Pipe  Line  Company 
CAG-23. 
Docket  No.  RP91-203-03B,  Tennessee  Gas 
Pif>eline  Company 
CAG-24. 

Omitted 
C.\G-25. 

Docket  Nos  RP89-224-010,  RP89-203- 

007,  RP90-139-012  and  RP91-69-003. 
Southern  Natural  Gas  Company 

CAG-26. 

Docket  No.  RP92-1 34-008.  Southern 

Natural  Gas  Company 
CAC-27. 

Docket  Nos.  RP85-203-007  and  RP8ft- 

203-006.  Panhandle  Eastern  Pipe  Line 

Company 
Docket  Nos.  RP85-202-000  and  006. 

Trunkline  Gas  Company 
Docket  Nos.  RP85-203-016  and  RP88- 

203-013.  Panhandle  Eastern  Pipe  Line 

Company 
Docket  No.  RP85-202-013.  Trunkline  Gas 

Company 
Docket  No.  RP85-1 70-01 1.  Texas  Eastern 

Transmission  Corporation 
Docket  No.  RP85-181-007.  Texas  Gas 

Transmission  Corporation 
CAG-28. 

Docket  Nos.  GP83-1 1-003  and  RI83-9- 

004,  Colorado  Interstate  Gas  Company 
CAG-29. 
Docket  No.  OR89-2-005,  Trans  Alaska 

Pipeline  System 
Docket  No.  1S89-7-006.  et  al .  Amerada 

Hess  Pipmline  Corporation 
Docket  No.  IS89-8-006,  et  al.  ARCO 

Transportation  Alaska.  Inc. 
Docket  No  IS89-9-006.  el  al..  BP  Pipelines 

(Alaska),  Inc. 
Docket  No.  1S89-10-006,  ef  al..  Exxon 

Pipyeline  Company 
Docket  No.  IS69-1 1-006,  et  al..  Mobil 

Alaska  Pipeline  Company 
Docket  No.  IS89-12-006.  et  al ,  Phillips 

Alaska  Pipeline  Corporation 
Docket  No.  IS69-1 3-006,  ef  al..  Unocal 

Pipeline  Company 
CAG-30. 
Docket  No.  RP93-35-002,  Northwest 

Pipeline  Corporation 
CA(^31. 
Docket  No.  RP94-1 27-001,  Tennessee  Gas 

Pip>eline  Company 
CAG-3  2. 

Omitted 
CAG-33. 
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Docket  Nos.  MG92-4-O00  and  MG93-1- 
000,  Gas  Transport,  Inc. 
CAG-34. 

Docket  Nos.  RS92-45-014,  016,  RP94-87- 
000,  001,  RP94-122-000,  001,  RP94- 
169-000  and  RP94-1 95-000,  Natural  Gas 
Pipeline  Company  of  America 
CAG-35. 
Docket  Nos.  RS92-10-009,  RP92-134-010. 
RP93-1 5-006  and  CP71-273-007, 
Southern  Natural  Gas  Company 
CAG-36. 
Docket  No.  RS92-64-012,  High  Island 

Offshore  System 
Docket  No.  RS92-88-014,  U-T  Offshore 
System 
CAG-37. 
Docket  No.  RS92-23-021,  Tennessee  Gas 
Pipeline  Company  Docket  No.  RS92-33- 
008,  East  Tennessee  Natural  Gas 
Company 
CAG-38. 

Omitted 
CAG-39. 

Omitted 
CAG-40. 

Docket  No.  CP93-425-001,  CNG 
Transmission  Corporation 
CAG-41. 

Docket  Nos.  CP90-1777-000,  001  and  006, 
TransColorado  Gas  Transmission 
Company 
CAG-42. 
Docket  No.  CP9 1-2 06 9-000,  Arkla  Energy 
Resources  Company 
CAG-43. 

Omitted 
CAG-44. 

Omitted 
CAG-45. 

Omitted 
CAG-46. 
Docket  No.  CP94-92-O00,  Columbia  Gas 
Transmission  Corporation 
CAG-47. 
Docket  Nos.  CP93-431-000  and  001, 
Questar  Pipeline  Company 

Hydro  Agenda 
H-1. 
Reserved 

Electric  Agenda 
E-1. 
Docket  Nos.  TX93-4-000  and  E193-51- 

000,  Florida  Municipal  Power  Agency  v. 

Florida  Power  &  Light  Company.  Order 

on  service  under  section  211  of  the 

Federal  Power  Act. 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PR-1 
Reserved 

//.  Eestnicturing  Matters 

RS-1. 
Docket  Nos.  RS92-5-017,  018,  RP9O-108- 
025.  RP91-«2-016,  RP91-161-022, 
RP92-3-013,  RP93-66-005  and  RP93- 
115-005,  Columbia  Gas  Transmission 
Corporation 
Docket  Nos.  RS92-6-015,  016,  RP90-107- 
022,  RP91-16O-O20.  RP92-2-013  and 
CP93-736-O04,  Columbia  Gulf 


Transmission  Company.  Order  on  Order 
No.  636  compliance  filing  and  rehearing. 
RS-2. 
Docket  Nos.  RS92-12-010,  Oil.  RP89-183- 
055.  RP91-1 52-028.  RP93-1 71-002. 
TC89-S-011  and  TM91-3-43-011. 
Williams  Natural  Gas  Company.  Order 
on  Order  No.  636  compliance  filing  and 
rehearing. 

///.  Pipeline  Certificate  Matters 

PC-1. 
Docket  Nos.  CP93-361-000  and  001. 
Sunshine  Interstate  Transmission 
Company.  Order  on  application  for 
certificate  authorizing  construction  of 
new  pipeline. 
Dated:  May  4, 1994. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  94-11291  Filed  5-5-94;  4:15  pm] 

BILUNO  CODE  (TIT-OI-^ 

FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

TIME  AND  DATE:  2:30  p.m..  Tuesday.  May 

3. 1994. 

PLACE:  Room  600. 1730  K  Street,  N.W.. 

Washington.  D.C. 

STATUS:  Closed  [Pursuant  to  5  U.S.C. 

§552b(c)(10)I. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

the  following: 

1.  U.S.  Steel  Mining  Company,  Inc.  Docket 
No.  WEVA  92-783.  (Issues  include 
consideration  of  a  judge's  certification  for 
interlocutory  review.) 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  a  meeting  be 
held  on  this  item  and  that  no  earlier 
announcement  of  the  meeting  was 
possible.  It  was  also  determined  that  it 
be  held  in  closed  session. 
CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen  (202)  653-5629/(202)  708-9300 
for  TDD  Relay/800-877-8339  Toll  Free. 

Dated:  May  2, 1994. 
Jean  H.  Ellen, 
Chief  Docket  Clerk. 
[FR  Doc.  94-11305  Filed  5-5-94;  4:14  pmj 

BILUNG  CODE  673S-01-M 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

(USITCSE-94-151 

TIME  AND  DATE:  May  11. 1994  at  2:30 

p.m. 

PLACE:  Room  101,  500  E  Street  SVV., 

Washington,  DC  20436 

STATUS:  Open  to  the  public. 

1.  Agenda  for  future  meeting. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  731-TA-696-698  (Preliminary) 
(Magnesium  from  China,  Russia,  and  the 
Ukraine) — briefing  and  vote. 


5.  Outstanding  action  jacket:  None. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Koehnke.  Secretary,  (202) 
205-2000. 

Issued:  May  4, 1994. 
Donna  R.  Koehnke. 
Secretary. 

IFR  Doc.  94-11292  Filed  5-5-94;  4:15  pm) 
BILUNG  CODE  7020-02-P 

NATIONAL  CREDIT  UNION  ADMINISTRATION 

Notice  of  Previously  Held  Emergency 
Meeting 

TIME  AND  DATE:  9:04  a.m..  Thursday,  May 

5. 1994. 

PLACE:  Board  Room,  7th  Floor,  Room 

7047. 1775  Duke  Street,  Alexandria, 

Virginia  22314-3428. 

STATUS:  Closed. 

MATTER  CONSIDERED: 

1.  Administrative  Action  under  Section 
206  of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (5),  (8),  (9)(A)(ii).  and 
(9)(B). 

The  Board  voted  unanimously  that 
Agency  business  required  that  a  meeting 
be  held  with  less  than  the  usual  seven 
days  advance  notice.  Earlier 
announcement  of  this  was  not  possible. 

The  Board  voted  unanimously  to 
close  the  meeting  under  the  exemptions 
stated  above.  General  Counsel  Robert 
Fenner  certified  that  the  meeting  could 
be  closed  under  those  exemptions. 
FOR  MORE  INFORMATION  CONTACT:  Becky 
Baker.  Secretary  of  the  Board, 
Telephone  (703)  518-6304. 
Becky  Baker. 
Secretary  of  the  Board. 
(FR  Doc.  94-11290  Filed  5-5-94;  4:14  pm| 
BILLING  CODE  7S35-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meetings 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  (59  FR  23262. 
May  5,  1994] 

STATUS:  Open  meeting/Closed  meeting. 
PLACE:  450  Fifth  Street,  NW., 
Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  May  5. 

1994. 

CHANGE  IN  THE  MEETING:  Cancellation/ 

Change  of  Time. 

The  open  meeting  scheduled  for  Monday, 
May  9. 1994,  at  10  a.m.  has  been  cancelled. 
The  time  for  the  closed  meeting,  scheduled 
for  Monday,  May  9, 1994  following  the  open 
meeting,  has  been  changed  to  10  a.m. 


Federal  Register  /Vol.  59,  No.  88  /  Monday.  May  9.  1994  /  Sunshine  Act  Meetings  23929 


Commissioner  Roberts,  as  duty 
officer,  detennined  that  Commission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  future 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  John 
Walsh  at  (202)  272-2000. 

daiod:  iMay5,  1994. 
MaUaet  H.  McFarland. 

Dejbuty  Secretary. 

lFp|l>^c.  Q4-1130-4  Filed  5-5-0-3;  4:14  pai| 

BiLliiNG  CODE  801(M)1-M 


STATE  JUSTICE  INSTITUTE 

TIME  AND  DATE:  9  a.m.  to  5  p.m..  May  13, 

19^4;  9  a.m.  to  12  p.m..  May  14,  1994. 

PUCE:  State  Justice  Institute,  1650  King 

Street,  Suite  600,  Alexandria,  Virginia 

22314. 


MATTERS  TO  BE  CONSIDERED:  Institute 
business  and  pending  grant  requests. 
PORTIONS  OPEN  TO  THE  PUBLIC:  Board 
business  meeting  and  consideration  of 
grant  requests. 

PORTIONS  CLOSED  TO  THE  PUBLIC:  Internal 
personnel  matters  and  Board  committee 
meetings. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  I.  Tevelin,  Executive  Director, 
State  Justice  Institute,  1650  King  Street. 
Suite  600.  Alexandria.  Virginia  22314, 
(703) 684-6100. 
David  I.  Tevelin, 
E.Kf^f  I J  f  j\-e  Direc  tor. 

!FR  Doc.  94-11293  Filed  5-5-94;  4:14  pnil 
BILUNG  CODE  eS2<>-SC-M 


UNIFORMED  SERVICES  UNIVERSITY  OF  THE 
HEALTH  SCIENCES 

TIME  AND  DATE:  1  p.m..  May  20,  1994. 
PLACE:  Uniformed  Services  University 
of  the  Heahh  Sciences,  room  D3001, 


4301  Jones  Bridge  Road,  Bethesda. 
Maryland  20814-4799. 

STATUS:  Open — under  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(3)). 

MATTERS  TO  BE  CONSIDERED: 

9:00  a.m.  Meeting— Board  of  Regents 

(1)  Approval  of  Minutes— 7  February  1994: 
(2)  Awards;  (3)  Medical  Student  Degrees:  (4) 
Graduate  D.  -rcf^s;  (5)  Faculty  Matters;  (6) 
Department  Reports:  (7)  Financial  Report;  (o) 
Report— I'nsidpnt,  USUHS;  (9)  Comment— 
Chciirmar.,  Board  of  Regents. 
New  Business 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bobby  D.  .\nderson.  Executive  Secretary 
of  the  Board  of  Regents,  3G1/2G5-3116. 

Dated:  May  5.  19  )4. 
Linda  Bynum, 

A!ternc*ir-  OSD  Federal  Register  Liijifon 
Officer.  Department  of  Defer.se. 
!FR  Doc.  94-11215  Filed  5-5-94;  4:14  p::i] 
BILUNG  CODE  SOOO-M-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Office  of  Community  Services 
[Prcgrafn  A.inouncsment  No.  CCS-94-9] 

Request  for  Applications  Under  the 
Office  of  Ccmmunity  Services'  Fiscal 
Year  1S94  Discretionary  Grants 
Program 

AGENCY:  Office  of  Community  St!rvici>s. 
Ailniiiustration  for  Children  and 
Famiiies,  Departir.ont  (.f  Health  and 
Human  Services. 

ACTION:  Request  for  applications  undi>r 
the  Office  of  Community  Ser\'i(;os' 
Discretionarj'  Grants  Program. 

SUMMARY:  The  Administration  for 
Children  and  Families,  Office  of 
Community  Services  (OCS)  announces 
that  competing  applications  will  be 
accepted  for  new  grants  pursuant  to  the 
Secretary's  discretionar)'  authority 
imder  section  681(3)(2)  of  the 
Community  Services  Block  Grant  Act  of 
1981,  as  amended.  This  Program 
Announcement  consists  of  seven  parts: 

Part  A  covers  information  on 
legislative  authorities  and  defyies  terms 
used  in  the  Program  Announcement; 

Part  B  lists  the  three  program  priority 
areas  under  which  grants  will  be  made, 
describes  the  types  of  projects  that  will 
be  considered  for  funding  under  each 
priority  area,  and  defines  which 
organizations  are  eligible  to  apply; 

Part  C  provides  details  on  application 
prerequisites,  funds  available  in  each 
priority  area,  limitations  on  grant 
amounts,  project  periods,  who  should 
benefit  from  the  programs,  and  other 
application  requirements; 

Part  D  describes  the  application 
procedures,  including  the  availability  of 
forms,  where  and  how  to  submit  an 
application,  the  criteria  used  in 
screening  and  evaluating  applications, 
and  compliance  with  Federal 
requirements  regarding  the  drug-free 
workplace  and  debarment  requirements 
in  submitting  the  application; 

Part  E  describes  the  contents  of  the 
application  package  and  receipt  process; 

Part  F  provides  instnictions  for 
completing  the  SF-424  following 
standard  Federal  guidelines  as  well  as 
OCS  specific  requirements,  and 
describes  how  the  project  narrative 
should'be  ordered  and  presented;  and 

Part  G  details  post-award  information 
and  reporting  requirements. 
CLOSING  DATES:  The  closing  date  for 
submission  of  applications  is  June  23, 
1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Conununity  Services,  Joseph  U. 
Reid,  Acting  Director,  Division  of 
Community  Discretionary  Programs, 
Administration  for  Children  and 
Families,  370  LTnfcint  Promenade  SW., 
Washington,  DC  20447.  Telephone  (202) 
401-9345. 

Table  of  Contents 

Part  A— Prearnbla 

1-  Ltgislat'.va  Auihority 

2.  Dcpa-'tinental  Goals 

3.  IVfinitiun  of  T«rms 

Part  B — Prognin  Priority  Areas 
Par!  C — Application  Prerequisites 

1.  Eligible  Applii  ants 

2.  AvailaLility  of  funds 

3.  P-ojcK  t  and  Budg';t  Periods 
■  4.  Moijilization  of  Ke:«ource8 

5.  Program  Denefiriaries 

6.  Ni;mher  of  Projects  in  Application 

7.  Multiple  Submittals 

8.  Sub-contracting  or  DeUv,ating  PTO)«f.!s 

9.  Previous  Perforinance  and  Current 
GrantJ 

Part  D — Application  Procedures 

1.  Availability  of  Forms 

2.  Application  Submission 

3.  Intergovernmental  Review 

4.  Application  Consideraiion 

5.  Criteria  for  Screening  Applicants 

6.  7  &  3.  Criteria  for  Review  and  Evaluntion 
of  all  Applications 

Part  E — Contents  of  Application  and  Receipt 
Process 

1.  Contonts  of  Application 

2.  Acknowledgement  of  Receipt 
Part  F — Instructions  for  Completing 

Application  Package 

1.  SF— 424  Application  for  Federal 
Assistance 

2.  SF-424.A  Budget  Information — Non- 
Construction  Programs 

3.  SF— 424B  Assurances — Non-Construction 

4.  Restrictions  on  Lobbying  Activities 

5.  Disclosure  of  Lobbying  .Activities 

6.  Project  Narrative 

Part  G — Post  Award  Information  and 
Reporting  Requirements 

Pan  A — Preamble 

1.  Legislative  Authority 

Section  681  (aK2)  of  the  Community 
Services  Block  Grant  Act,  as  amended, 
authorizes  the  Secretary  to  make  funds 
available  to  support  program  activities 
of  national  or  regional  significance  to 
alleviate  the  causes  of  poverty  in 
distressed  communities. 

2.  Departmental  Goals 

This  announcement  is  particularly 
relevant  to  the  Departniontal  goal  of 
strengthening  the  American  family  and 
promoting  self-sufficiency  .These 
programs  have  objectives  of  increasing 
the  access  of  low-income  people  to 
employment-related  opportunities, 
improving  job  skills,  and  improving  tl:e 
integration,  coordination,  and 
continuity  of  the  various  HHS  (and 
other  Federal  Departments")  funded 


services  potentially  available  to  fdiuiliua 
living  in  poverty. 

3.  Dtfinition  of  Terms 

For  purposes  of  this  Program 

Announcement  the  following 

d>!r.nitions  apply: 

— Affib'ctf!:  A  private  non-profit  entity 
which  has  legal  and/or  financial  ties 
to  a  C'.'rimiiiiity  development 
corpomtioi!.  and  which  also  m-tts  thn 
statutory  recjuiniment  that  it  be 
governed  by  a  board  consisting  of 
resiuei.ts  of  the  ccnmunity  and 
business  and  civic  loader?. 

— Community  developm'^nt  corporation: 
A  private,  locally  initiated,  nonprofit 
entity,  governed  by  a  board  consisting 
of  resideiUs  of  the  community  and 
business  and  civic  loaders,  which  has 
a  record  of  implementing  economic 
development  projects  or  whose 
Articles  of  Incorporation  and/or  By- 
Laws  indicate  that  it  has  a  focus  in  the 
area  of  economic  development. 

— Displaced  worker:  An  individual  whn 
is  in  the  labor  market  but  has  been 
unemployed  for  six  m.onths  or  longer. 

— Distressed  community:  A  geographic 
urban  neighborhood  or  rural 
community  of  high  unemployment 
and  pervasive  poverty. 

— Eligible  applicant:  (See  appropriate 
Priority  Area  under  part  B.) 

— Indian  tribe:  A  tribe,  band,  or  other 
organized  group  of  Indians  recognized 
in  the  State  in  which  it  resides  or 
which  is  considered  by  the  Secretary 
of  the  Interior  to  be  an  Indian  tribe  or 
an  Indian  organization  for  any 
purpose.  For  the  purpose  of  Priority 
Area  1.0  (Urban  and  Rural 
Commur.ity  Economic  Development) 
an  Indian  tribe  or  Indian  organization 
is  ineligible  unless  the  applicant 
organization  is  a  private  non-profit 
com.munity  economic  development 
corporation. 

— Job  Creation:  Jobs  that  were  not  in 
existence  prior  to  grant.  (NOTE:  Do 
not  confuse  this  with  Job  Placcrne-nt 
which  is  putting  a  person  in  a  vacant 
job.) 

— Migrant  fannworker:  An  individual 
who  works  in  agricultural 
emplo>Tnent  of  a  seasonal  or  other 
temporary  nature  who  is  required  to 
be  absent  from  his/her  place  of 
permanent  residence  in  order  to 
secure  such  employment. 

— Rural:  An  area  that  is  not  within  the 
outer  boundary  of  a  metropolitan 
entity  having  a  population  of  25,000 
or  more  and  contiguous  communitie; 
with  a  population  density  of  100 
persons  or  more  per  square  mile 
according  to  the  latest  decennial 
census.  Such  an  area  may  be  located 
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dfttirely  within  one  State  or  made  up 
<i  contiguous  interstate  communities. 

— I  'hasonal  farmworker:  Any  individual 
( Oiployed  in  agricultural  work  of  a 
£  aasonal  or  other  temporary  nature 
X  tjio  is  able  to  remain  at  his/her  place 
<  ^pennar>^nt  residence  while 
employe<i. 

— Budget  penod:  The  interval  of  time 
ipto  which  .-i  grant  period  of 

33sistanct'  :.s  divided  for  budgetary 
ad  funding  purposes. 

—Project  ptriod:  The  total  time  for 
which  a  project  is  approved  for 
fsupport,  including  any  approved 
extensions. 

— Employment  Education  and  Training 
Program:  .\  program  that  provides 
educatior.  and/or  training  to  welfare 
recipients,  at-risk  youth,  public 
housing  tenants,  displaced  workers, 
homeless  and  low-income  individuals 
and  that  has  demonstrated 
oi^ganizationaJ  experience  in 
education  and  training  for  these 
populations  QOBS.  JTPA.  etc). 

— Technical  Assistance:  A  problem- 
solving  e%'ent  generally  utilizing  the 
services  of  an  expert.  Such  services 
may  be  provided  on-site,  by 
telephone,  or  other  communications. 
These  services  address  specific 
problems  and  are  intended  to  assist 
with  the  immediate  resolution  of  a 
given  problem  or  set  of  problems. 

Part  B — Program  Priority  Areas 

The  program  priority  areas  of  the 
Office  of  Community  Services' 
Discretionary  Grants  Program  are  as 
follows: 
Priority  Area 

1.0  Urban  end  Rural  Community 
Economic  Development. 

1.1  Urban  and  Rural  Community 
Economic  De\'elopment 
{Operational). 

1.2  Urban  and  Rural  Community 
Economic  Development  (HBCU  Set- 
Aside). 

1.3  Urban  and  Rural  Community 
Economic  Development  (Pre- 
Developmental  Set- Aside). 

1 .4  TecLiicaJ  Assistance  (Set-Aside) 
Priority  Area 

2.0  The  Planning  and  Development 
of  RuTiiJ  Housing  (including  rental 

!  housing  for  low-income 
!  individuals)  and  Conununity 
Facilities. 

2.1  Rural  Housing  (including  rental 
bousing  for  low-income 

I  individuals). 
2J2    Rural  Community  Facilities 

Development  (Water  and  Waste 

Water  Treatment  Systems 

Development). 
Priority  Area 
3jQ    Assistance  for  Migrants  and 


Seasonal  Farmworkers. 

3.1  Assistance  for  Migrants  and 
Seasonal  Farmworkers  (General). 

3.2  Assistance  for  Migrants  and 
Seasonal  Farmworkers  (HBCU  Set- 
Aside). 

Priority  Area  1 .0    Urban  and  Rural 
Community  Economic  Development 

Eligible  applicants  are  private,  locally 
initiated,  non-profit  community 
development  corporations  (or  private 
non-profit  affiliates  of  such 
corporations)  governed  by  a  board 
consisting  of  residents  of  the 
community  and  business  and  civic 
leaders  which  sponsor  enterprises 
providing  employ-ment  and  business 
development  opportunities  for  low- 
income  residents  of  the  co.mm unity. 

The  purpose  of  this  priority  area  is  to 
encourage  the  creation  of  projects 
intended  to  provide  employment  and 
business  development  opportunities  for 
low-income  people  through  business, 
physical  or  commercial  development, 
and  generally  to  improve  the  quality  of 
the  economic  and  social  environment  of 
low-income  residents,  including 
displaced  workers,  at-risk  teenagers, 
individuals  residing  in  public  housing, 
and  individuals  who  are  homeless, 
especially  those  with  developmental 
disabilities.  It  is  intended  to  provide 
resources  to  ehgible  applicants  but  also 
has  the  broader  objectives  of  arresting 
tendencies  toward  dependency,  chronic 
unemployment,  and  community 
deterioration  in  urban  and  rural  areas. 
Sub-Priority  Area  1.4  is  intended  to 
provide  tecimical  assistance  to  current 
Office  of  Community  Services'  grantees 
who  are  experiencing  problems  in  urban 
and  nu'ai  community  economic 
development  projects. 

To  this  end,  the  program  also  seeks  to 
attract  additional  private  capital  into 
distressed  communities,  including  state 
enterprise  zones,  and  to  build  and/or 
expand  the  abihty  of  local  institutions 
to  better  serve  the  economic  needs  of 
local  residents. 

Sub-Priority  Area  1 . 1     Urban  and  Rural 
Community  Economic  Des'elopment 
(Operational) 

Funds  will  be  provided  to  a  limited 
number  of  private  non-profit 
community  development  corporations 
(or  private  non-profit  affiliates  of  such 
corporations)  for  business  development 
activities  at  the  local  level.  Funding  %vill 
be  provided  for  specific  projects  and 
will  require  the  submission  of  business 
plans  or  developmental  proposals  that 
meet  the  test  of  economic  feasibility. 

Projects  must  further  the 
Departmental  goals  of  strengthening 
American  families  and  promoting  their 


self-sufficiency.  OCS  is  particularly 
interested  in  receiving  applications  that 
stress  public-private  partnerships  that 
are  directed  toward  the  development  of 
economic  self-sufficiency  through  a 
focus  on  economic  expansion. 

Applicants  located  in  State  enterprise 
zones,  i.e..  an  area  in  which  a  legislative 
entity  has  enacted  a  program  of  tax  end 
regulatory  relief  to  encourage  business 
development,  are  urged  to  submit 
applications.  Such  applicants  may 
request  funds  for  a  business 
development  project  or  a  project  that 
demonstrates  innovative  ways  to  create 
jobs  in  the  poverty  community. 

Applications  must  show  that  the 
proposed  project: 

(1)  Creates  full-time  permanem  jobs. 
Seventy-five  percent  (75%)  of  those  jobs 
created  must  be  filled  by  low-income 
residents  of  the  community  and  must  also 
provide  for  career  development 
opportunities.  Project  emphasis  should  be  on 
employment  of  individuals  who  are 
unemployed  or  on  public  assistance,  with 
particular  emphasis  on  at-risk  teenagers, 
AFDC  recipients  who  are  participating  in  the 
JOBS  program,  individuals  residing  in  public 
housing,  and  individuals  who  are  homeless. 
While  projected  emplo>Tnent  in  future  years 
may  be  included  in  the  application,  it  is 
essential  that  the  focus  of  employment 
projects  concentrate  on  those  jobs  created 
during  the  duration  of  the  OCS  project 
p>eriod^  and/or 

(2)  Creates  a  significant  number  of  business 
development  opportunities  for  low-inoome 
residents  of  the  community  or  significantly 
aids  such  residents  in  maintaining 
economically  viable  businesses;  end 

(3)  Provides  for  establishing  the  self- 
sufficiency  of  program  participants. 

In  the  evaluation  pnx^ss.  favorable 
consideration  will  be  given  to 
appUcants  imder  this  priority  area  who 
show  the  lowest  cost-per-job  created. 
Unless  there  are  extenuating 
circumstances.  OCS  will  not  fund 
projects  where  the  cost-per-job  in  OCS 
funds  exceeds  $15,000. 

In  addition,  favorable  consideration  in 
the  evaluation  process  will  be  given  to 
applicants  who  demonstrate  their 
intention  to  coordinate  services  with  the 
local  JOBS  office  and/or  other 
employment  education  and  training 
offices  that  ser\  e  the  proposed  area.  The 
JOBS  or  other  employment  education 
and  training  offices  should  serve  welfare 
recipients,  at-risk  youth,  public  housing 
tenants,  displaced  workers,  homeless 
and  low-income  individuals  (as  defined 
by  DHHS  poverty  guidelines). 
AppUcants  should  submit  a  written 
agreement  firom  the  JOBS  or  other  local 
employment  education  and  training 
office  that  indicates  what  actions  will  be 
taken  to  integrate/coordinate  services 
that  relate  directly  to  the  project  for 
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which  funds  are  being  requested.  The 
agreement  should  include  the  goals  and 
objectives  (including  target  groups)  that 
the  applicant  and  the  employment 
education  and  training  office  expect  to 
reach  through  their  collaboration.  It 
should  describe  the  cooperative 
relationship,  including  specific 
activities  and/or  actions  each  of  these 
entities  proposes  to  carry  out  in  support 
of  the  project,  and  the  mechanism(s)  to 
be  used  in  coordinating  those  activities 
if  the  project  is  funded  by  OCS. 
Documentation  that  illustrates  the 
organizational  experience  of  the 
emplo>7nent  education  and  training 
program  should  also  be  included. 

Any  applicant  which  proposes  to  use 
the  requested  OCS  funds  to  make  an 
equity  investment  such  as  the  purchase 
of  stock,  or  a  loan  to  a  business  concern, 
including  a  wholly-owned  subsidiary, 
or  to  make  a  sub-grant  with  a  portion  of 
the  OCS  funds,  must  include  in  its 
application  a  written  agreement  with 
the  third  party  that  commits  the  latter  to 
the  following: 

1.  A  minimum  of  75%  of  the  jobs  to  be 
created  under  ;he  grant  will  be  for  low- 
income  individuals. 

2.  The  graniee  will  have  authority  to  screen 
applicants  for  jobs  to  be  filled  by  low-income 
individuals  and  to  verify  their  eligibility. 

3.  The  grantee  will  have  a  seat  on  the 
Board  of  Directors  of  the  third  party's  firm  if 
the  grantee's  investment  equals  25%  or  more 
of  the  firm's  assets.  (Not  applicable  to  loans 
made  to  third  parties.) 

4.  Reports  will  be  made  on  a  quarterly 
basis  to  the  grantee  on  the  use  of  grant  funds. 

5.  A  procedure  will  be  developed  to  assure 
that  there  are  no  duplicative  counts  of  jobs 
created. 

6.  Detailed  information  will  be  provided  on 
how  the  grant  funds  will  be  used  by  the  third 
party  by  submitting  a  Source  and  Use  of 
Funds  Statement.  In  addition,  the  agreement 
will  provide  details  on  how  the  community 
develop:ntnt  corporation  will  provide 
support  and  technical  assistance  to  the  third- 
party  in  areas  of  recruitment  and  retention  of 
low-income  individuals. 

Any  funds  that  are  proposed  to  be 
used  for  training  purposes  must  be 
limited  to  providing  specific  job-related 
training  to  those  poverty  level 
individuals  who  have  been  selected  for 
employment  in  the  grant  supported 
project. 

C>CS  encourages  applications  that 
create  linkages  with  community 
organizations  administering  the  JOBS 
program  which  will  train  and  place 
residents  dependent  on  public 
assistance  into  jobs  created  by  the 
project  funded  under  this  priority  area. 

Projects  which  would  result  in  the 
relocation  of  a  business  from  one 
geographic  area  to  another  with  the 
possible  displacement  of  employees  are 
discouraged. 


OCS  will  not  consider  applications 
that  propose  to  estabUsh  or  expand 
revolving  loan  funds,  nor  proposals  that 
are  geared  towards  the  establishment  of 
Small  Business  Investment  Corporations 
or  Minority  Enterprise  Small  Business 
Investment  Corporations. 

OCS  does  not  anticipate  approving 
the  funding  of  applications  which 
propose  to  sub-grant  all  or  most  of  the 
grant  activities  to  an  unrelated  entity. 

Applicants  must  be  aware  that 
projects  funded  under  this  priority  area 
must  be  operational  by  the  end  of  the 
project  period,  i.e.,  businesses  must  be 
in  place,  and  low-incom.e  individuals 
actually  employed  in  those  businesses. 

See  Part  F,  6,  for  special  instructions 
on  developing  a  work  progra.m  for  this 
priority  area. 

Sub-Priority  Area  1.2     Urban  and  Rural 
Community  Economic  Development 
(HBCU  Set-Aside) 

For  Fiscal  Year  1994,  a  set-aside  fund 
of  $2,250,000  will  be  included  under 
this  priority  area  for  eligible  applicants 
that  submit  projects  that  will  be  carried 
out  in  conjunction  with  Historically 
Black  Colleges  and  Universities  through 
contract  or  sub-grant.  Such  projects 
must  conform  to  the  purposes, 
requirements  and  prohibitions 
applicable  to  those  submitted  under 
Sub-Priority  Area  1.1. 

Any  funds  that  are  proposed  to  be 
used  for  training  must  be  directly 
related  to  the  project  and  all  individuals 
trained  must  be  placed  in  a  newly 
created  job  or  business. 

These  projects  should  reRect  a 
significant  partnership  role  for  the 
college  or  university,  and  the  applicant 
in  doing  so  will  be  considered  to  have 
fulfilled  the  goals  of  the  Public-Private 
Partnerships  evaluation  criterion  and 
will  be  granted  the  maximum  number  of 
points  in  that  category.  Applications  for 
these  set-aside  funds  which  are  not 
funded  due  to  the  limited  amount  of 
funds  available  will  also  be  considered 
competitively  within  the  larger  pool  of 
eligible  applicants  under  Sub-Priority 
Area  1.1. 

See  Part  F,  6,  for  special  instructions 
on  developing  a  work  program  for  this 
priority  area. 

Sub-Priority  Area  1.3    Urban  and  Rural 
Community  Economic  Development 
(Pre-Dcvelopmental  Set-Aside) 

OCS  intends  in  this  priority  area  to 
provide  funds  to  recently-establishment 
private,  locally  initiated  non-profit 
community  development  corporations 
(or  affiliates  of  such  corporations)  which 
propose  to  undertake  economic 
development  activities  in  distressed 
communities. 


OCS  recognizes  that  there  are  a 
number  of  newly-organized  non-profit 
community  development  corporations 
who  have  identified  needs  in  their 
communities  but  who  have  not  had  the 
staff  or  other  resources  to  develop 
projects  to  address  those  needs.  This 
lack  of  resources  also  might  be  affecting 
their  ability  to  compete  for  funds,  such 
as  those  provided  under  OCS's  Urban 
and  Rural  Community  Development 
Program  (Operational  Grants)  since  their 
limited  resources  would  preclude  them 
from  developing  a  comprehensive 
business  plan  and/or  mobilizing 
resources.  OCS  has  an  interest  in 
providing  support  to  these  new  entities 
in  order  to  enable  them  to  become  more 
firmly  established  in  their  communities, 
thereby  bringing  technical  expertise  and 
new  resources  to  these  previously 
unser\'ed  or  underserved  communities. 
Therefore,  OCS  is  setting  aside  $750,000 
in  Fiscal  Year  1994  for  grants  to  private 
non-profit  community  development 
corporations  which  have  been  in 
existence  for  no  more  than  three  years 
and  have  never  received  OCS  funding. 
From  this  sum,  grants  of  up  to  $75,000 
each  will  be  made  to  eligible  applicants. 
These  grants  will  be  made  for  a  period 
of  one  year  and  will  not  require 
matching  funds. 

The  grants  will  be  pre-developmental 
grants  under  which  CDCs  or  their 
affiliates  may  incur  costs  to:  (1)  Evaluate 
the  feasibiUty  of  potential  projects 
which  address  identified  needs  in  the 
low-income  community  and  which 
conform  to  those  projects  and  activities 
allowable  under  Sub-Priority  Areas  1.1 
and  1.2;  (2)  develop  a  Business  Plan 
related  to  one  of  those  projects;  and  (3) 
mobilize  resources  to  be  contributed  to 
projects,  including  the  utilization  of 
Historically  Black  Colleges  and 
Universities.  Based  on  the  availability  of 
funds  in  Fiscal  Year  1996,  OCS  will 
consider  establishing  a  set-aside  to 
provide  operational  funds  to  those 
organizations  which  received  pre- 
developmental  grants.  Grants  might  be 
for  a  maximum  of  $250,000  and 
competition  for  those  funds  will  be 
restricted  to  those  organizations 
receiving  Fiscal  Year  1994  pre- 
developmenta!  grants.  The  Business 
Plan  developed  as  a  result  of  the  pre- 
developmental  grants  would  be 
submitted  as  part  of  the  competitive 
application. 

Each  application  for  Fiscal  Year  1994 
funded  under  this  Priority  Area  must 
include  the  following  as  part  of  the 
project  narrative  in  Part  IV  of  the  SF- 
424. 

1.  Description  of  the  impact  area,  i.e  . 
a  description  of  the  low-income  area  it 
proposes  to  address; 
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2.  Analysis  of  need  in  the  distressed 
comniunity; 

3.  Project  objectives  and  measurable 
impact,  i.e.,  a  discxission  of  the  types  of 
projects  that  might  be  implemented  to 
address  the  identified  needs  and  how 
the  proposed  projects  relate  to  the 
applicant's  organizational  goals  and 
previous  experience  (if  any);  and 

4.  Implementation  factors  and 
quarterly  work  plans  with  specific  task 
timelines. 

Sub-Priority  Area  1.4    Technical 
Assistance 

Funds  will  be  awarded  under  this 
sub-priority  area  for  the  purpose  of 
providing  technical  assistance  to 
grantees  funded  under  the  Office  of 
Community  Services'  Discretionary 
Grants  Program.  OCS  recognizes  that 
there  are  grantees  which  encounter 
problems  in  attempting  to  implement 
their  projects.  Some  of  the  grantees  lack 
staff  capability  or  resources  to  resolve 
these  problems.  Therefore,  OCS  intends 
to  provide  funds  to  two  private,  non- 
profit, locally  initiated  community 
development  corporations  which  will 
allow  ttiese  orgaiiizations  to  provide 
assistance  to  other  grantees.  The  grants 
would  be  for  a  maximum  of  $250,000 
with  a  grant  period  not  to  exceed  17 
months.  Requests  for  assistance  would 
be  initiated  by  OCS  with  the 
concurrence  of  the  grantee  to  be 
assisted,  or  the  request  could  be 
initiated  by  the  grantee  with  the 
concurrence  of  OCS.  The  requests 
should  relate  to  specific,  identified 
problems.  The  assistance  may  be  given 
on-site,  by  telephone,  or  by  other  means 
of  communication.  Assistance  will  be 
provided  free  of  charge  to  the  grantee  by 
the  technical  assistance  provider. 

Priority  Area  2.0    The  Planning  and 
Development  of  Rural  Housing 
(Including  Rental  Housing  for  Low- 
Income  Individuals)  and  Community 
Facilities 

Sub-Priority  Area  2. 1     Rural  Housing 
(Including  Rental  Housing  for  Low- 
Income  Individuals) 

Eligible  applicants  are  States,  public 
agencies  or  private  non-profit 
organizations,  including  Historically 
Black  Colleges  and  Universities. 

TTie  purpose  of  this  priority  area  is  to 
assist  low-income  residents  in  rural 
communities  by  providing  grants  to 
ehgible  applicants  to:  (a)  Provide 
technical  assistance  to  help  low-income 
families  and  individuals  more 
effectively  utilize  existing  local,  State 
and  Federal  housing  assistance 
programs;  and  (b)  develop  innovative 
ways  to  meet  the  housing  needs  of  low- 


income  people,  e.g.,  the  rehabilitation  or 
repair  of  existing  substandard  housing 
units  for  occupancy  by  low-income 
residents,  the  conversion  of  non- 
residential buildings  to  low-income 
residential  use,  and  the  purchase  of 
homes  by  low-income  people. 

OCS  encourages  applications  that  will 
assist  low-income  homeowners  to 
improve  their  housing  through  self-help 
rehabilitation.  These  applications 
should  not  include  projects  which  can 
be  funded  through  other  existing 
Federal  programs. 

OCS  also  encourages  the  submission 
of  proposals  with  the  aim  of  assisting 
homeless  families  and  those  at  risk  of 
homelessness.  Irmovative  ways  to 
address  housing  needs  of  homeless 
families  is  of  particular  interest  to  OCS. 

Projects  should  produce  the  following 
types  of  tangible  improvements  and 
benefits  related  to  housing  conditions 
for  rural  poor  people:  interior  or  exterior 
structural  repairs  including 
weatherization  and  alternative  energy 
systems;  jobs  created  for  local  unskilled 
residents  while  assuring  quality  work; 
technical  assistance  and  professional 
services  related  to  housing  and 
community  planning  by  community- 
based  design  and  planning 
organizations.  (Such  projects  should  be 
conducted  with  maximum  use  of 
voluntary  services  of  professional  and 
community  personnel,  and  development 
of  innovative  housing  strategies  to  help 
low-income  rural  residents  acquire 
housing.) 

Applications  calling  for  new 
construction  or  gut  rehabilitation  will 
only  be  considered  if  the  application 
documents  that  there  is  insufficient 
existing  housing  stock  that  can  be 
economically  rehabilitated. 

Funds  will  not  be  available  for  the 
repair  or  rehabihtation  of  low-income 
rental  housing  unless  the  structure  is 
either  occupied  by  a  low-income  owner 
or  the  pro{>erties  to  be  repaired  are  (a) 
owned  by  a  private  non-profit 
organization  and  (b)  covered  by  a 
written  agreement  which  will  ensure 
continued  occupancy  by  low-income 
people  for  at  least  three  years  after 
completion  of  repairs  and  rehabilitation. 

OCS  is  particularly  interested  in 
receiving  applications  from  such 
entities  as  rural  housing  development 
corporations,  cooperatives,  and  other 
public  and  private  organizations  with 
proven  accomplishments  in  the  area  of 
rural  housing. 

See  Part  F,  6,  for  special  instructions 
on  developing  a  wori:  program  for  this 
priority  area. 


Sub-Priority  Area  2.2    Rural 
Community  Facilities  Development 
(Water  and  Waste  Water  Treatment 
Systems  Development) 

Funds  will  be  provided  under  this 
priority  area  to  help  low-income  rural 
communities  develop  the  capability  and 
expertise  to  establish  and/or  maintain 
affordable,  adequate  and  safe  water  and 
waste  water  treatment  facilities. 

Funds  provided  under  this  priority 
area  may  not  be  used  for  construction  of 
water  and  waste  water  treatment 
systems  or  for  operating  subsidies  for 
such  systems,  but  other  mobilized  funds 
may  be  used  for  these  activities. 
Therefore,  it  is  suggested  that  applicants 
coordinate  projects  with  the  Farmers 
Home  Administration  (FmHA)  and 
other  Federal  and  State  agencies  to 
ensure  that  funds  for  hardware  for  local 
community  projects  are  available. 

Ehgible  applicants  are  public  or 
private  non-profit  organizations, 
including  Historically  Black  Colleges 
and  Universities.  In  accordance  with  the 
authorizing  legislation,  funding  priority 
will  be  given  to  private  non-profit 
organizations  that,  before  the  date  of  the 
enactment  of  the  Human  Services 
Reauthorization  Act  of  1986.  carried  out 
such  programs  under  the  authority 
found  at  section  681(1)(2)(D)  of  the 
Community  Services  Block  Grant  Act. 

See  Part  F.6.  for  special  instructions 
on  developing  a  work  program  for  this 
priority  area. 

Priority  3.0    Assistance  for  Migrants 
and  Seasonal  Farmworkers 

Sub-Priority  3. 1    Assistance  for 
Migrants  and  Seasonal  Farmworkers 
(General) 

Eligible  applicants  are  States,  public 
agencies  and  private  non-profit 
organizations,  including  Historically 
Black  Colleges  and  Universities. 

The  purpose  of  this  priority  area  is  to 
fund  a  hmited  number  of  projects  which 
focus  exclusively  on  the  problems  and 
special  needs  of  migrants  and  seasonal 
farmworkers  in  order  to  improve  their 
quality  of  life  and  advance  self- 
sufficiency. 

OCS  will  entertain  proposals  that 
directly  meet  farmworker  needs  in  such 
areas  as:  Homelessness;  crisis 
nutritional  relief;  the  development  of 
self-help  systems  of  food  production; 
emergency  health  and  social  services 
referral  and  assistance;  home  repair, 
rehabilitation,  and  ownership;  direct 
assistance  to  low-income  farmworkers, 
including  at-risk  teenagers,  to  improve 
their  job  skills  for  them  to  qualify  for 
long  term  and  permanent  full-time 
employment  in  agriculture;  and/or 
assistance  to  low-income  farmwori^ers. 
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including  at-risk  teenagers,  who  wish  to 
leave  agricultural  employment  and  find 
jobs  in  other  lines  of  work.  Linkages 
with  the  local  JOBS  program  are 
encouraged  wherever  appropriate. 

AppUcants  must  provide  quantifiable 
objectives  for  each  of  the  above 
activities  which  will  be  included  in  the 
project.  OCS  encourages  applicants  to 
develop  linkages  with  other  public  and 
private  sector  ser\'ice  providers  who 
also  are  working  with  migrant  and 
seasonal  farmworkers  or  with  issues 
affecting  this  target  group. 

For  projects  that  relate  to  job  skills 
and  training,  OCS  will  not  consider 
apphcations  proposing  to  use  funds 
exclusively  for  classroom  instruction. 
Placement  in  permanent  jobs  must  be  an 
integral  activity  of  any  training  project. 

Applications  submitted  uncier  this 
priority  area  must  not  contain  requests 
for  OCS  funding  for  projects  that  would 
duplicate  Community  Services  Block 
Grant  funding  or  activities  for  which 
funding  is  available  from  other  Federal 
agencies  such  as  the  Department  of 
Labor  and  the  Department  of 
Agriculture's  Women,  Infants  and 
Children  (WIC)  program. 

See  Fart  F,  6,  for  special  instructions 
on  developing  a  work  program  for  this 
priority  area. 

Sub-Priority  Area  3.2    Assistance  for 
Migrants  and  Seasonal  Farmworkers 
(HBCU  Set-Aside) 

For  Fiscal  Year  1994,  a  fund  of 
$300,000  will  be  set  aside  for 
Historically  Black  Colleges  and 
Universities  to  enable  them  to  offer 
continuing  education  to  migrants  and 
seasonal  farmworkers  and  to  increase 
participant  employment  opportunities. 
Applicants  must  provide  quantifiable 
objectives  for  each  of  the  activities 
which  will  be  included  in  the  project. 
Applications  which  are  not  funded 
within  this  set-aside  due  to  the  limited 
amount  of  funds  available  will  also  be 
considered  competitively  within  the 
larger  pool  of  eligible  applicants  under 
Sub-Priority  Area  3.1. 

See  Part  F,  6,  for  special  instructions 
on  developing  a  work  program  for  this 
priority  area. 

Part  C — Application  Prerequisites 

1.  Eligible  Applicants 

Priority  areas  included  in  this 
Program  Announcement  have  differing 
ehgibility  requirements.  Therefore, 
ehgible  applicants  are  identified  in  the 
individual  priority  area  descriptions 
found  in  Part  B,  above. 

2.  Availability  of  Funds 

a.  FY  1994  Funds.  The  Office  of 
Community  Services  expects  to  award 


funds  by  September  30,  1994  for  new 
grants.  The  maximum  amount  of  funds 
available  for  each  Priority  Area  is 
summarized  below: 


Priority  area 

Fiscal  year 
1994  funds 

1.0    Urban  and   Rural  Com- 

munity  Economic  Develop- 

ment:. 

1.1     Urban  and  Rural  Com- 

munity Economic  Develop- 

ment (Operational) 

S18  733  000 

1.2    Urban  and  Rural   Com- 

munity Economic  Develop- 

ment (HBCU  Set-Aside)  

2.250,000 

1.3    Urban  and   Rural   Com- 

munity  Economic  Develop- 

ment     (Pre-Developmental 

Set-Aside)  

750  000 

1 .4    Technical        Assistance 

(Set  Aside)  

500.000 

2.0    Planning    and    Develop- 

ment of  Rural  Housing  and 

Community  Facilities  Devel- 

opment   

5.460,000 

3.0    Assistance  for  Migrants 

and  Seasonal  Farmwor1<ers. 

3.1     Assistance   for   Migrants 

and  Seasonal  Farmworkers 

(General) 

2.647,000 

3.2    Assistance   for   Migrants 

and  Seasonal  Farmworkers 

(HBCU  Set-Aside) 

300  000 

b.  Grant  Amounts.  No  more  than  the 
below  stated  amounts  will  be  granted 
for  projects  under  the  Priority  Areas  as 
indicated: 


Sut)-pfiority  area 

Funding 
limit 

1.1 

S700  000 

1.2 

750  000 

1.3 

75  000 

1.4 

250  000 

2.1  

250  000 

2.2 

425  000 

3.1  

250  000 

3.2 

75.000 

3.  Project  and  Budget  Periods 

For  Sub-Priority  Areas  1.1,  and  1.2. 
applicants  with  projects  involving 
construction  only,  may  request  project 
and  budget  periods  of  up  to  36  months. 
Applicants  for  other  economic 
development  projects  under  those 
priority  areas  and  Sub-Priority  Areas 
1.4,  2.1,  3.1  and  3.2  may  request  project 
and  budget  periods  of  up  to  17  months. 
For  Sub-Priority  Area  2.2,  grantees  will 
be  funded  for  a  12  month  project  period. 
For  Sub-Priority  Area  1.3,  applicants 
may  request  project  and  budget  periods 
of  up  to  12  months.  By  fully  funding  the 
projects  in  FY  94  funding  stability  in 
future  years  will  be  insured. 


4.  Mobilization  of  Resources 

OCS  encourages  and  strongly 
supports  mobilization  of  resources 
through  public/private  partnerships 
which  can  mobiUze  cash  and/or  third- 
party  in-kind  contributions.  (See  Part  D, 
Criteria  VA.) 

5.  Program  Beneficiaries 

Projects  proposed  for  funding  under 
this  Announcement  must  result  in 
direct  benefits  to  low-income  people  as 
defined  in  the  most  recent  Annual 
Revision  of  Poverty  Income  Guidelines 
published  by  DHHS. 

Attachment  A  to  this  Announcement 
is  an  excerpt  from  the  guidelines 
currently  in  effect.  Amiual  revisions  of 
these  guidelines  are  normally  published 
in  the  Federal  Register  in  February  or 
early  March  of  each  year.  Grantees  will 
be  required  to  apply  the  most  recent 
guidelines  throughout  the  project 
period.  These  revised  guidelines  also 
may  be  obtained  at  public  libraries. 
Congressional  offices,  or  by  writing  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

No  other  government  agency  or 
privately-defined  poverty  guidelines  are 
applicable  for  the  determination  of  low- 
income  eligibility  for  these  OCS 
programs. 

Note,  however,  that  low-income 
individuals  granted  lawful  temporary 
resident  status  under  Sections  245A  or 
210A  of  the  Immigration  and 
Nationality  Act,  as  amended  by  the 
Immigration  Reform  and  Control  Act  of 
1986  (Public  law  99-603)  may  not  be 
eligible  for  direct  or  indirect  assistance 
based  on  financial  need  under  this 
program  for  a  period  of  five  years  from 
the  date  such  status  was  granted. 

6.  Number  of  Projects  in  Application 

An  application  may  contain  only  one 
project  (except  for  Priority  Areas  1.3, 
1.4,  and  3.1  where  appUcants  are 
researching  various  opportunities, 
providing  assistance  to  current  OCS 
grantees,  or  having  a  multi-faceted 
approach  to  Migrants'  issues)  and  this 
project  must  be  identified  as  responding 
to  one  of  the  program  priority  areas 
stated  in  this  Announcement. 
Applications  which  are  not  in 
compliance  with  this  requirement  will 
be  ineligible  for  funding. 

7.  Multiple  Submittals 

There  is  no  limit  to  the  number  of 
applications  that  can  be  submitted 
under  a  specific  program  priority  area  as 
long  as  each  application  contains  a 
proposal  for  a  different  project. 
However,  an  applicant  will  receive  only 
one  grant  in  any  Priority  Area. 
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8.  Sub-Contracting  or  Delegating 
Projects 

OCS  does  not  fund  projects  where  the 
role  of  the  applicant  is  primarily  lo 
serve  as  a  conduit  for  funds  to 
organizations  other  than  the  applicant. 
The  applicant  must  have  a  substantive 
role  in  the  implementation  of  the  project 
for  Vkfhich  funding  is  requested. 

9.  Previous  Performance  and  Current 
GranU 

Pr0vious  performance  of  applicants 
will  l)e  a  determining  factor  in  the  grant 
awar  i  decisions.  Any  applicant  which 
has  t  itee  or  more  active  OCS  grants  may 
only  be  funded  under  exceptional 
circumstances. 

Part  D — Application  Procedures 

2.  Availability  of  Forms 

Attachments  B,  C.  and  D  contain  all 
of  the  standard  forms  necessary  for  the 
application  for  awards  under  these  OCS 
programs.  These  forms  may  be 
photocopied  for  the  application.    . 

Copies  of  the  Federal  Register 
containing  this  announcement  are 
availeble  at  most  local  libraries  and 
Congressional  District  Offices  for 
reproduction.  If  copies  are  not  available 
at  these  sources,  they  may  be  obtained 
by  writing  or  telephoning  the  office 
listed  under  the  section  entitled 
FOR  FURTHER  INFORMATION  at  the 
begirming  of  this  announcement. 

For  purposes  of  this  announcement, 
all  applicants  vdll  use  SF-^24,  SF- 
424A,  and  SF-424B.  regardless  of  the 
priority  area  governing  the  project. 
Applications  proposing  construction 
projects  will  also  present  all  required 
financial  data  using  SF— 424A. 
Instructions  for  completing  the  SF-424, 
SF-424A.  and  SF-424B  are  found  in 
Attachments  B,  C,  and  D. 

Part  F  contains  instructions  for  the 
project  narrative  and  project  abstract. 
They  will  be  submitted  on  plain  bond 
paper  along  with  the  SF-424  and  related 
forms. 

Attachment  J  provides  a  checklist  to 
aid  applicants  in  preparing  a  complete 
application  package  for  OCS. 

The  applicant  must  be  aware  that  in 
signing  and  submitting  the  application 
for  this  award,  it  is  certifying  that  it  vdll 
comply  with  tiie  Federal  requirements 
concerning  the  drug-free  workplace  and 
debamient  regulations  set  forth  in 
Attachments  E  and  F. 

2.  Application  Submission 

Applications  must  be  submitted  to 
ACF  by  the  closing  date.  Refer  to 
Closing  Date  at  the  beginning  of  this 
document  for  the  specific  date. 

Applications  may  be  mailed  to: 
Administration  for  Children  and 


Famihes.  Office  of  Financial 
Management,  Division  of  Discretionary 
Grants.  370  L'Enfant  Promenade  SW.. 
6th  Floor  (C)CS-94-9).  Washington.  EX: 
20447. 

Hand-delivered  applications  are 
accepted  during  normal  working  hours 
of  8  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  on  or  prior  to  the  established 
closing  date  at  the  below  listed  address: 
Administration  for  Children  and 
Families,  Office  of  Financial 
Management.  Division  of  Discretionary 
Grants.  901  D  Street  SW.,  6th  Floor 
(OCS-94-9),  Washington,  DC  20447. 

An  application  will  be  considered  to 
be  received  on  time  if  sent  on  or  before 
the  closing  date  as  evidenced  by  a 
legible  U.S.  Postal  Service  postmark  or 
a  legibly  dated  receipt  from  a 
commercial  carrier.  Private  metered 
postmarks  will  not  be  considered 
acceptable  as  proof  of  timely  mailing. 
Applications  submitted  by  any  means 
other  than  through  the  U.S.  Postal 
Service  or  commercial  carrier  shall  be 
considered  as  acceptable  only  if 
physically  received  at  the  above  address 
before  close  of  business  on  or  before  the 
deadline  date. 

Note:  Applicants  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly  provide  a 
dated  postmark.  Before  relying  on  this 
method,  applicants  should  check  with  their 
local  post  office.  In  some  instances  packages 
presented  for  mailing  after  a  pre-determined 
time  are  postmarked  with  the  next  day's  date. 
In  other  cases,  postmarks  are  not  routinely 
placed  on  packages.  Applicants  are  cautioned 
to  verify  that  there  is  a  date  on  the  package, 
and  that  it  is  the  correct  date  of  mailing, 
before  accepting  a  receipt. 

Applications  which  have  a  postmark 
later  than  the  closing  date,  or  which  are 
hand-delivered  after  the  closing  date, 
will  be  returned  to  the  sender  without 
consideration  in  the  competition. 

One  signed  original  application  and 
four  copies  are  required.  The  first  page 
of  the  SF-424  must  contain  in  the  lower 
right-hand  comer,  a  designation 
indicating  under  which  priority  area 
fiinds  are  being  requested  (See  Part  F, 
section  1,  subsection  11). 

3.  Intergovernmental  Rexiew 

This  program  is  covered  under 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  and  45  CFR  part  100, 
Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities.  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alaska.  Alabama,  Connecticut,  Hawaii, 


Idaho,  Kansas.  Louisiana.  Minnesota, 
Montana.  Nebraska.  Oklahoma.  Oregon, 
Virginia.  Pennsylvania.  Washington. 
American  Samoa  and  Palau  have  elected 
to  participate  in  the  Executive  Order 
process  and  have  established  Single 
Points  of  Contact  (SPOCs).  Applicants 
from  these  seventeen  jurisdictions  need 
take  no  action  regarding  Executive 
Order  12372.  Applicants  for  projects  to 
be  administered  by  Federally- 
recognized  Indian  Tribes  are  also 
exempt  from  the  requirements  of 
Executive  Order  12372.  Otherwise, 
applicants  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  of  the 
prospective  applications  and  receive 
any  necessary  instructions.  Applicants 
must  submit  any  required  material  to 
the  SPOCs  as  soon  as  possible  so  that 
the  program  office  can  obtain  and 
review  SPOC  comments  as  part  of  the 
award  process.  It  is  imperative  that  the 
applicant  submit  all  required  materials, 
if  any.  to  the  SPOC  and  indicate  the  date 
of  this  submittal  (or  the  date  of  contact 
if  no  submittal  is  required)  on  the 
Standard  Form  424.  item  16a. 

Under  45  CFR  100.8(a)(2).  a  SPOC  has 
60  days  from  the  application  deadline 
date  to  comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 
Additionally.  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
they  intend  to  trigger  the  "accommodate 
or  explain"  rule. 

When  comments  are  submitted 
directly  to  ACF.  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services.  Administration  for 
Children  and  Families.  Office  of 
Financial  Management,  Division  of 
Discretionary  Grants,  370  L'Enfant 
Promenade  SW.,  6th  Floor,  Washington, 
DC  20447. 

A  fist  of  tlie  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
as  Attachment  G  of  this  announcement. 

4.  Application  Consideration 

Applications  which  meet  the 
screening  requirements  in  sections  5a 
and  b  below  will  be  reviewed 
competitively.  Such  applications  will  be 
referred  to  reviewers  for  a  numerical 
score  and  explanatory  comments  based 
solely  on  responsiveness  to  program 
priority  area  guidelines  and  evaluation 
criteria  published  in  this 
aimouncement. 

Applications  submitted  under  all 
priority  areas  will  be  reviewed  by 
persons  outside  of  the  OCS  unit  which 
will  be  directly  responsible  for 
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programmatic  management  of  the  grant. 
The  results  of  these  reviews  will  assist 
the  Director  and  OCS  program  staff  in 
considering  competing  applications. 
Reviewers'  scores  will  weigh  heavily  in 
funding  decisions  but  will  not  be  the 
only  factors  considered.  Applications 
generally  will  be  considered  in  order  of 
the  average  scores  assigned  by 
reviewers.  Huwever,  highly  ranked 
applications  are  not  guaranteed  funding 
since  the  Director  may  also  consider 
other  factors  deemed  relevant  including, 
but  not  limited  to.  the  timely  and  proper 
completion  of  projects  funded  with  OCS 
funds  granted  in  the  last  five  f5)  years; 
com.ments  of  reviewers  and  government 
officials;  staff  evaluation  and  input; 
geographic  distribution;  previous 
program  performance  of  applicants; 
compliance  with  grant  tenns  under 
previous  DIIHS  grants;  audit  reports; 
investigative  repoils;  and  applicant's 
progress  in  resolving  any  final  audit 
disallowances  on  previous  OCS  or  other 
Federal  agency  grants.  Applic^its  with 
three  or  mo.'e  incomplete  grants  at  the 
time  of  review  may  bo  denied  funding. 

OCS  reserves  the  right  to  discu.ss 
applications  with  other  Federal  or  non- 
Federal  funding  sources  to  ascertain  the 
applicant's  performance  record. 

5.  Criteria  for  Screening  Applicants 

a.  Initial  screening.  All  applications 
that  meet  the  published  deadline  for 
submission  will  be  screened  to 
determine  completeness  and  conformity 
to  the  requirements  of  this 
announcement.  Only  those  applications 
meeting  the  following  requirements  will 
be  reviewed  and  evaluated 
competitively.  Others  will  be  returned 
to  the  applicants  with  a  notation  that 
they  were  unacceptable. 

(1)  The  application  must  contain  a 
Standard  Form  424  Application  for 
Federal  Assistance  (SF  424),  a  budget 
(SF-424A),  and  signed  Assurances  (SF 
424B)  completed  according  to 
instructions  published  in  Part  F  and 
Attachments  B,  C,  and  D  of  this  Program 
Announcement. 

(2)  A  project  narrative  and  a  project 
abstract  must  also  accompany  the 
standard  forms. 

(3)  The  SF-424  and  the  SF-424B  must 
be  signed  by  an  official  of  the 
organization  applying  for  the  grant  who 
has  authority  to  obligate  the 
organization  legally. 

(4)  The  application  must  be  submitted 
for  consideration  under  one  priority 
area  only. 

b.  Pre-rating  review.  Applications 
which  pass  the  initial  screening  will  be 
forwarded  to  reviewers  and/or  OCS  staff 
prior  to  the  programmatic  review  to 
verify  that  the  applications  comply  with 


this  Program  Announcement  in  the 
following  areas: 

11]  Eli^bility:  Applicant  meets  the 
eligibility  requirements  for  the  priority 
area  under  which  funds  are  being 
requested.  Proof  of  non-profit  status 
must  be  included  in  the  Appendices  of 
the  Project  Narrative  where  applicable. 
Applicants  must  also  be  aware  that  the 
applicant's  legal  name  as  required  in 
SF— 424  Otem  5)  must  match  that  listed 
as  corresponding  to  the  Employer 
Identification  Number  (Item  6). 

(2)  Number  of  Projects:  An 
application  may  contain  only  one 
project  (except  for  Priority  Areas  1.3, 
1.4,  and  3.1  where  applicants  are 
researching  various  opportunities, 
providing  assistance  to  current  OCS 
grantees,  or  have  a  multi-faceted 
approach  to  Migrants'  issues)  and  this 
project  must  be  identified  as  responding 
to  one  of  the  program  priority  areas 
stated  in  this  Announcement. 

(3)  Grant  amount:  The  amount  of 
funds  requested  does  not  exceed  the 
limits  indicated  in  Part  C,  2.  b  for  the 
appropriate  priority  area. 

(4)  Written  Agreement  When 
Applicant  Proposes  to  Make  Equity 
Investment,  Loan,  or  Sub-Grant:  (Sub- 
Priority  Areas  1.1,  and  1.2);  The 
application  contains  a  written 
agreement  signed  by  the  applicant  and 
the  third  party  which  includes  all  of  the 
elements  required  in  Part  B. 

An  application  may  be  disqualified 
bom  the  competition  and  returned  if  it 
does  not  conform  to  one  or  more  of  the 
above  requirements. 

c.  Evaluation  criteria.  Applications 
which  pass  the  pre-rating  review  will  be 
assessed  and  scored  by  reviewers.  Each 
reviewer  will  give  a  numerical  score  for 
each  application  reviewed.  These 
numerical  scores  will  be  supported  by 
explanatory  statements  on  a  formal 
rating  form  describing  major  strengths 
and  vwaknesses  under  each  applicable 
criterion  published  in  the 
announcement. 

The  in-depth  evaluation  and  review 
process  will  use  the  following  criteria 
coupled  with  the  specific  requirements 
contained  under  each  program  priority 
area  as  described  in  Part  B. 

Note:  the  following  review  criteria  reiterate 
collection  of  information  requirements 
contained  in  Part  F  of  this  announcement. 
These  requirements  are  approved  under  OMB 
Control  Number  0970-0062. 

6.  Criteria  for  Review  and  Evaluation  of 
all  Applications  Except  Sub-Priority 
Areas  1.3  and  1.4 

(a)  Criterion  I:  Analysis  of  Need 
(Maximum:  5  points).  The  application 
documents  that  the  project  addresses  a 


vital  need  in  a  distressed  community 
and  provides  statistics  and  other  data 
and  information  in  support  of  its 
contention. 

(b)  Criterion  II:  Organizational 
Experience  in  Program  Area  and  Staff 
Responsibilities  (Maximum:  15 
points) — (i)  Organizational  Experience 
in  Program  Area  (sub-rating:  0-5 
points).  Documentation  provided 
indicates  that  projects  previously 
undertaken  have  been  relevant  and 
effective  and  have  provided  permanent 
benefits  to  the  low-income  population. 

Organizations  which  propose 
providing  training  and  technical 
assistance  have  detailed  competence  in 
the  specific  program  priority  area  and  as 
a  deliverer  with  expertise  in  the  fields 
of  training  and  technical  assistance.  If 
applicable,  information  provided  by 
these  applicants  also  addresses  related 
achievements  and  competence  of  each 
cooperating  or  sponsoring  organization. 

Applicable  to  Sub-Priority  Areas  1.1, 
and  1.2 

The  applicant  has  demonstrated  the 
ability  to  implement  major  activities  in 
such  areas  as  business  development, 
commercial  development,  physical 
development,  or  financial  services;  the 
ability  to  mobilize  dollars  from  sources 
such  as  the  private  sector  (corporations, 
banks,  etc.),  foundations,  the  pubUc 
sector,  including  State  and  local 
governments,  or  individuals;  that  it  has 
a  sound  organizational  structure  and 
proven  organizational  capability;  and  an 
ability  to  develop  and  maintain  a  stable 
program  in  terms  of  business,  physical 
or  community  development  activities 
that  will  provide  needed  permanent 
jobs,  services,  business  development 
opportunities,  and  other  benefits  to 
community  residents. 

(ii)  Staff  Skills,  Resources  and 
Responsibilities  (sub-rating  0-10 
points).  The  application  describes  in 
brief  resume  form  the  experience  and 
skills  of  the  project  director  who  is  not 
only  well  qualified,  but  his/her 
professional  capabilities  are  relevant  to 
the  successful  implementation  of  the 
project.  If  the  key  staff  person  has  not 
yet  been  identified,  the  application 
contains  a  comprehensive  position 
description  which  indicates  that  the 
responsibilities  to  be  assigned  to  the 
project  director  are  relevant  to  the 
successful  implementation  of  the 
project.  The  applicant  has  adequate 
facilities  and  resources  (i.e.  space  and 
equipment)  to  successfully  carry  out  the 
work  plan.  The  assigned  responsibilities 
of  the  staff  are  appropriate  to  the  tasks 
identified  for  the  project  and  sufficient 
time  of  senior  staff  will  be  budgeted  to 
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assure  timely  implementation  and  cost 
effective  management  of  the  project. 

(c)  Criterion  III:  Project 
Implementation  (Maximum:  25  points). 
The  Work  Plan,  or  Business  Plan  where 
appropriate,  is  both  sound  and  feasible. 
TTie  project  is  responsive  to  the  needs 
identified  in  the  Analysis  of  Need.  It 
sets  forth  realistic  quarterly  time  targets 
by  which  the  various  work  tasks  will  be 
completed.  Critical  issues  or  potential 
problems  that  might  impact  negatively 
on  the  project  are  defined  and  the 
project  objectives  can  be  reasonably 
attained  despite  such  potential 
problems. 

(d)  Criterion  IV  A:  Significant  and 
Beneficial  Impact  [Maximum:  30  points) 
(Applicable  to  Sub-Priority  Areas  1.1, 
and  1.2)— (i)  Significant  and  Beneficial 
Impact  (sub-rating:  0-15  points).  The 
application  contains  a  full  and  accurate 
description  of  the  proposed  use  of  the 
requested  financial  assistance.  The 
proposed  project  will  produce 
permanent  and  measurable  results  that 
will  reduce  the  incidence  of  poverty  in 
the  community.  The  OCS  grant  funds,  in 
combination  with  private  and/or  other 
public  resources,  are  targeted  into  low- 
income  communities,  distressed 
communities,  and/or  designated 
enterprise  zones. 

(ii)  Cost-per-Job  (sub-rating:  0-10 
points).  Ehiring  the  project  period  the 
proposed  project  will  create  new, 
permanent  jobs  or  maintain  permanent 
jobs  for  low-income  residents  at  a  cost- 
per-job  below  $15,000  in  OCS  funds. 

Note:  The  maximum  number  of  p>oints  will 
be  given  to  those  applicants  proposing  cost- 
per-job  estimates  of  $5,000  or  less  of  OCS 
requested  funds.  Higher  cost-per-job 
estimates  will  receive  correspondingly  fewer 
points. 

(iii)  Career  Development 
Opportunities  (sub-rating:  0-5  points). 
The  application  documents  that  the  jobs 
to  be  created  for  low-income  people 
have  career  development  opportunities 
which  will  promote  self-sufficiency. 

(e)  Criterion  IV  B:  Significant  and 
Ben^icial  Impact  (Maximum:  30  points) 
Apphcable  to  Sub-Priority  Areas  2.1, 
2.2,  3.1  and  3.2) 

The  appUcation  contains  a  full  and 
accurate  description  of  the  proposed  use 
of  the  requested  financial  assistance. 
The  proposed  project  will  produce 
permanent  and  measurable  results  that 
will  reduce  the  incidence  of  poverty  in 
the  areas  targeted  and  significantly 
enhance  the  self  sufficiency  of  program 
participants.  Results  are  quantifiable  in 
terms  of  program  area  expectations,  e.g., 
number  of  units  of  housing 
rehabilitated,  agricultural  and  non- 
agricultural  job  placements,  etc.  The 


OCS  grant  funds,  in  combination  with 
private  and/or  other  public  resources, 
are  targeted  into  low-income  and/or 
distressed  communities  and/or 
designated  enterprise  zones. 

(f)  Criterion  V:  Public-Private 
Partnerships  (Maximum:  20  points) — (1) 
Mobilization  of  resources:  (sub-rating: 
15  points).  The  application  documents 
that  the  applicant  will  mobifize  from 
public  and/or  private  sources  cash  and/ 
or  in-kind  contributions  valued  at  an 
amount  equal  to  the  OCS  funds 
requested.  Applicants  documenting  that 
the  value  of  such  contributions  wall  be 
at  least  equal  to  the  OCS  funds 
requested  will  receive  the  maximum 
number  of  points  for  this  Criterion. 
Lesser  contributions  will  be  given 
consideration  based  upon  the  value 
documented.  AppUcants  under  Sub- 
Priority  Area  1.2  who  are  proposing  to 
enter  into  a  partnership  with 
Historically  Black  Colleges  and 
Universities  are  deemed  to  have  fully 
met  this  criterion  and  will  receive  the 
maximum  number  of  points  if  they 
document  the  participation  of  the 
HBCU. 

(2)  Integration/coordination  of 
services:  (sub-rating:  5  points)  Tlie 
applicant  demonstrates  a  commitment 
to  coordination  with  the  local  JOBS 
office  and/or  other  employment 
education  and  training  program  (such  as 
JTPA)  to  ensure  that  welfare  recipients, 
at-risk  youth,  displaced  workers,  public 
housing  tenants,  homeless  and  low- 
income  individuals  will  be  trained  and 
placed  in  the  newly  created  jobs.  The 
applicant  provides  written  agreement 
from  the  local  JOBS  or  other 
employment  education  and  training 
office  indicating  what  actions  will  be 
taken  to  integrate/coordinate  services 
that  relate  directly  to  the  project  for 
which  funds  are  being  requested. 

Specifically,  the  agreement  should 
include:  (1)  The  goals  and  objectives 
that  the  applicant  and  the  JOBS  or  other 
employment  education  and  training 
office  expect  to  achieve  through  their 
collaboration;  (2)  the  specific  activities/ 
actions  that  will  be  taken  to  integrate/ 
coordinate  services  on  an  on-going 
basis:  (3)  the  target  population  that  this 
collaboration  will  serve;  (4)  the 
mechanism(s)  to  be  used  in  integrating/ 
coordinating  activities;  (5)  how  those 
activities  will  be  significant  in  relation 
to  the  goals  and  objectives  to  be 
achieved  through  the  collaboration;  and 
(6)  how  those  activities  will  be 
significant  in  relation  to  their  impact  on 
the  success  of  the  OCS- funded  project. 

The  applicant  should  also  provide 
documentation  that  illustrates  the 
organizational  experience  related  to  the 
employment  education  and  training 


program  (refer  to  Criterion  II  for 
guidelines). 

(g)  Criterion  VI:  Budget 
Appropriateness  and  Reasonableness 
(Maximum:  5  points).  Funds  requested 
are  commensurate  with  the  level  of 
effort  necessary  to  accomplish  the  goals 
and  objectives  of  the  project.  The 
application  includes  a  detailed  budget 
break-down  for  each  of  the  budget 
categories  in  the  SF-424A.  The 
applicant  presents  a  reasonable 
administrative  cost.  The  estimated  cost 
to  the  government  of  the  project  also  is 
reasonable  in  relation  to  the  anticipated 
results. 

7.  Criteria  for  Review  and  Evaluation  of 
Applications  Submitted  Under  Sub- 
Priority  Area  1.3 

a.  Criterion  I:  Organizational 
Capability  and  Capacity  (Maximum:  20 
Points) — (1)  Organizational  experience 
in  program  area  (sub-rating:  5  Points). 
Where  the  applicant  has  a  history  of 
prior  achievement  in  economic 
development,  the  documentation  must 
address  the  relevance  and  effectiveness 
of  projects  undertaken,  especially  their 
cost  effectiveness  and  the  relevance  and 
effectiveness  of  any  services  and  the 
permanent  benefits  provided  to  the 
targeted  population.  Applicants  must 
also  indicate  why  they  feel  that  they  can 
successfully  implement  the  project  for 
which  they  are  requesting  funds. 

(2)  Management  capacity  (sub-rating: 
5  points).  Applicants  must  fully  detail 
their  ability  to  implement  sound  and 
effective  management  practices  and  if 
they  have  been  recipients  of  other 
Federal  or  other  governmental  grants, 
they  must  also  detail  that  they  have 
consistently  complied  with  financial 
and  program  progress  reporting  and 
audit  requirements.  Applicants  should 
submit  any  available  documentation  on 
their  management  practices  and 
progress  reporting  procedures  along 
with  a  statement  by  a  Certified  or 
Licensed  Public  Accountant  as  to  the 
sufficiency  of  the  applicant's  financial 
management  system  to  protect 
adequately  any  Federal  funds  awarded 
under  the  application  submitted. 

(3)  Staffing  (sub-rating:  5  points).  The 
application  must  fully  describe  (e.g.. 
resumes)  the  experience  and  skills  of 
key  staff  showing  that  they  are  not  only 
well  qualified  but  that  their  professional 
capabilities  are  relevant  to  the 
successful  implementation  of  the 
project. 

(4)  Staffing  responsibilities  (sub- 
rating:  5  points).  The  application  must 
describe  how  the  assigned 
responsibilities  of  the  staff  are 
appropriate  to  the  tasks  identified  for 
the  project. 
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b.  Criterion  U:  Significant  end 
Beneficial  Impact  (Maximum:  35 
Points).  The  work  pla:i  funded  under 
tliis  announcement  must  shew  that 
there  is  a  clearly  identified  need  in  a 
low-income  area  which  is  net  being 
effectively  addressed  curren'ly. 

Project  hinds  under  tliis 
ar.nouRceir.ent  must  be  used  to  develop 
a  Business  Plan  for  a  project  which 
would  produce  permanent  and 
measuTdbie  results  that  will  reduce  tho 
incidence  uf  poverty  in  the  areas 
targeted  and  mobilize  non-discrotionary 
program  dollars  from  private  sector 
individuals,  public  resources, 
corporations,  and  foundations  if  the 
project  is  implemented.  Tlie  project 
around  which  the  Business  plan  is 
developed  with  the  use  of  OCS  grant 
funds  must  be  targeted  into  low-income 
communities,  and/or  designated 
enterprise  zones,  with  the  goals  of 
increasing  the  economic  conditions  and 
social  self-sufficiency  of  residents. 
Activities  must  be  designed  to  achieve 
the  specific  Program  Priority  Area  1.3 
objectives  as  defined  in  this  program 
announcement. 

c.  Criterion  III:  Project 
Implementation  and  Evaluation 
(Maximum:  30  Points).  (1)  Project 
implementation  component  (sub-rating: 
25  points).  The  application  must 
contain  a  detailed  and  specific  work 
plan  that  is  both  sound  and  feasible.  It 
must  set  forth  realistic  quarterly  lime 
targets  by  which  the  various  work  tasks 
wall  be  completed.  Because  quarterly 
time  schedules  are  used  by  OCS  as  a  key 
instrument  to  monitor  progress,  failure 
to  include  these  time  targets  may 
seriously  reduce  an  applicant's  point 
score  in  this  criterion.  It  must  define 
critical  issues  or  potential  problems  that 
might  impact  negatively  on  the  project 
and  it  must  indicate  how  the  project 
objectives  will  be  attained 
notwithstanding  any  such  potential 
problems. 

(2)  Evaluation  component  (sub-rating: 
5  points).  All  proposals  should  include 
a  self-evaluation  component.  The 
evaluation  data  collection  and  analysis 
procedures  should  be  specifically 
oriented  to  assess  the  degree  to  which 
the  stated  goals  and  objectives  are 
achieved.  Qualitative  and  quantitative 
measures  reflective  of  the  scheduling 
and  task  delineation  in  (1)  above  should 
be  used  to  the  maximum  extent 
possible.  This  component  should 
indicate  the  ways  in  which  the  potential 
grantee  would  integrate  qualitative  and 
quantitative  measures  of 
accomplishment  and  specific  data  into 
its  program  progress  reports  that  are 
required  by  OCS  firom  all  grantees. 


d.  Criterion  IV:  Budget 
Appropriateness  and  Flocsonablrness 
(Maximum:  15  points).  Each  appUcar»t 
should  carefully  review  the 
requirements  of  Program  Sub-Priority 
Area  1.3  and  the  budget  submitted  must 
coincide  wiih  those  requirements. 

The  proposal's  request  for  funds  must 
include  a  detailed  budget  breakout  for 
each  of  the  pertinent  buHgct  categories 
in  part  III,  section  B  of  the  SF-424. 
(Ploa.se  identify  any  positions  for  which 
less  than  full-time  funding  is  requested.) 

8.  Criteria  for  Rs-view  and  Evaluation  of 
Applications  Submitted  Under  Sub- 
Priority  Area  1.4 

(a)  Criterion  I:  Organizational 
Experience  in  Program  Area  and  Staff 
P.esponsibilities  (Maximum:  20 
points) — (i)  Organizational  Experience 
in  Program  Area  (sub-rating:  0-10 
points.  Applicant  has  documented  the 
capability  to  provide  leadership  in 
solving  long-term  and  immediate 
problems  locally  and/or  nationally  In 
such  areas  as  business  development, 
commercial  development, 
organizational  and  staff  development, 
board  training,  and  micro- 
entrepreneurship  development. 
Applicant  must  document  a  capability 
(including  access  to  a  network  of  skilled 
individuals  and/or  organizations)  in  two 
or  more  of  the  following  areas:  Business 
Management,  including  strategic 
planning  and  fiscal  management; 
Finance,  including  development  of 
financial  packages  and  provision  of 
financial/accounting  services;  and 
Regulatory  Compliance,  including 
assistance  with  zoning  and  permit 
compliance.  Further,  the  applicant  has 
the  demonstrated  ability  to  mobilize 
dollars  from  sources  such  as  the  private 
sector  (corporations,  banks,  foundations, 
etc.)  and  the  public  sector,  including 
state  and  local  governments.  Applicant 
also  demonstrates  that  it  has  a  sound 
organizational  structure  and  proven 
organizational  capability  as  well  as  an 
ability  to  develop  and  maintain  a  stable 
program  in  terms  of  business,  phy.sical 
or  community  development  activities 
that  have  provided  permanent  jobs, 
services,  business  development 
opportunities,  and  other  benefits  to 
poverty  community  residents. 

Applicants  must  indicate  why  they 
feel  that  their  successful  experiences 
would  be  of  assistance  to  existing 
grantees  which  are  experiencing 
difficulties  in  implementing  their 
projects. 

(ii)  Staff  Skills,  Resources  and 
Responsibilities  (sub-rating  0-10 
points).  The  application  describes  in 
brief  resume  form  the  experience  and 
skills  of  the  project  director  who  is  not 


only  well  qualified,  but  who  has 
professional  capabilities  relevant  to  the 
successful  implementation  of  the 
project.  If  tha  key  staff  person  has  not 
yet  beeu  id^;ntified,  the  applicaticn 
contains  a  comprehe-f^^sive  position 
description  which  indicates  thct  the 
responsibilities  to  be  assigned  to  the 
project  dirsKtor  are  relevant  to  the 
successf"..!  impIemer.ta'.ion  of  the 
project.  The  applicant  hai  adequct  j 
facilities  and  resources  (i.e.  space  and 
equipment)  to  successfully  carry  out  the 
work  plan.  Tho  assigned  responsibihties 
of  the  staff  are  appropriate  to  the  tasks 
identified  for  the  project  and  sufficient 
time  cf  senior  staff  will  be  budgeted  to 
assure  timely  implementation  and  co;:! 
effective  miinagement  of  the  project. 

(b)  Criterion  II:  Work  Program 
(Maximum:  30  points).  Based  upon  the 
applicant's  knowledge  and  experience 
related  to  OCS's  Discretionary  Grants 
Program  (particularly  community 
economic  development),  the  application 
should  demonstrate  in  some  specificity 
a  thorough  understanding  of  the 
problems  a  grantee  may  encounter  in 
implementing  a  successful  project.  The 
application  should  include  a  strategy  for 
assessing  the  specific  nature  of  the 
problems,  outlining  a  course  of  action 
and  identifying  the  resoiures  required 
to  resolve  the  problems. 

(c)  Criterion  III:  Significant  and 
Beneficial  Impact  (Maximum:  30 
points).  Project  funds  under  this  sub- 
priority  area  must  be  used  for  the 
purpose  of  providing  technical 
assistance  directly  or  by  a  contract  with 
a  third  party,  to  other  OCS  funded 
grantees.  Applicants  must  document 
how  the  success  or  failure  of  the 
assistance  provided  will  be 
documented. 

Applicants  must  demonstrate  an 
ability  to  disseminate  results  on  the 
kinds  of  assistance  provided  and 
successful  strategies  that  they  may  have 
developed  to  serve  grantees  during  the 
grant  period.  Applicants  must  state 
whether  the  results  of  the  project  will  be 
included  in  a  handbook,  a  progress 
paper,  an  evaluation  report  or  a  general 
manual  and  why  the  particular 
methodology  chosen  would  be  most 
elTective  in  assisting  other  grantees. 

d.  Criterion  IV:  Public-Private 
Partnerships  (15  points).  The  applicant 
demonstrates  that  it  has  worked  with 
local,  regional,  state  or  national  offices 
to  ensure  that  welfare  recipients,  at-risk 
youth,  displaced  workers,  public 
housing  tenants,  homeless  and  low- 
income  individuals  have  been  trained 
and  placed  in  newlv  created  jobs. 

Applicant  should  demonstrate  how  it 
will  design  a  comprehensive  strategy 
which  makes  use  of  other  available 
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re  ipurces  to  resolve  typical  and 
refcluTent  grantee  problems. 

Criterion  V:  Budget 
i4j  tprcpriatenc-ss  and  Reasonableness 
(^  iximum:  5  points).  Applicant 

duments  that  the  funds  requested  are 
■pmensurate  wiLh  the  level  of  effort 
ntisessary  to  accciinpiish  th3  goals  and 
objectives  of  the  project.  The 
application  includes  a  detailed  budget 
break-down  for  each  of  the  appropriate 
budget  categories  in  the  SF-424A.  The 
estimated  cost  to  the  government  of  the 
project  also  is  reasonable  in  relation  to 
the  anticipated  results. 

Part  E — Contents  of  Application  acd 
Receipt  Process 

1.  Contents  of  Application 

Each  application,  whether  involving 
construction  or  not,  should  include  one 
original  and  four  additional  copies  of 
the  following: 

a.  A  signed  Application  for  Federal 
Assistance  (SF-424); 

b.  Budget  Information-Non- 
Construction  Programs  (SF-424A); 

c  A  signed  Assurances-Non- 
Construction  Programs  (SF-424B); 

d.  A  Project  Abstract 

e.  A  Project  Narrative  consisting  of  the 
following  elements  preceded  by  a 
consecutively  numbered  Table  of 
Contents  that  will  describe  the  project 
in  the  following  order 

(i)  Eligibihty  Confirmation; 

(ii)  Analysis  of  Need  (except  for  Sub- 
Priority  1.4); 

(ill)  Organizational  Experience  and 
Staff  Responsibilities; 

(iv)  Work  Program  (including 
Executive  Summary); 

(y)  Appendices,  including  By-Laws; 
Articles  of  Incorporation;  proof  of  non- 
profit status  where  apphcable;  resumes; 
written  agreements  re  grants, 
coordination  with  JOBS,  etc.;  Single 
Point  of  Contact  comments,  where 
applicable;  certification  regarding  anti- 
lobbying  activities;  and  a  disclosure  of 
lobbying  activities. 

The  application  package  should  not 
exceed  50  pages  for  applications 
submitted  under  sub-priority  areas  1.1, 
and  1.2.  and  30  pages  for  all 
applications  submitted  under  the  other 
sub-priority  areas. 

Apphcations  should  be  two  holed 
punched  at  the  top  center  and  fastened 
with  a  compressor  shde  paper  fastener 
or  a  binder  clip.  The  submission  of 
bound  applications,  or  apphcations 
enclosed  in  binders,  is  especially 
discouraged. 

Applications  must  be  uniform  in 
composition  since  OCS  may  find  it 
necessary  to  duplicate  them  for  re\'iew 
purposes.  Therefore,  applications  must 


be  submitted  on  white  8  1/2X11  inch 
paper  only.  They  must  not  include 
colored,  oversized  or  folded  materials. 
Do  not  include  organizational  brochures 
or  other  promotional  mdlerials,  slides, 
fihns,  clips,  etc.  in  the  proposal.  They 
v/ill  be  discarded,  if  included. 

2.  Acknowledgement  of  Receipt 
All  apphcants  will  receive  an 
acknowledgement  notice  with  an 
assigned  identification  number. 
Applicants  are  requested  to  supply  a 
self-addressed  mailing  label  with  their 
apphcation  which  can  be  attached  to 
this  acknowledgement  notice.  The 
identification  number  and  the  program 
priority  area  letter  code  must  be  referred 
to  in  all  subsequent  communications 
with  OCS  concerning  the  application.  If 
an  acknowledgement  is  not  received 
within  three  weeks  after  the  deadline 
date,  please  notify  ACF  by  telephone 
(202)  401-9234. 

Part  F— Instructions  for  Completing 
Application  Package 

(Approved  by  the  Office  of 
Management  and  Budget  under  Control 
Number  0970-0052.  The  standard  forms 
attached  to  this  announcement  shall  be 
used  to  apply  for  funds  for  all  priority 
areas  described  in  this  announcement.) 

It  is  suggested  that  you  reproduce  the 
SF-424  and  SF-424A.  and  type  your 
application  on  the  copies.  If  an  item  on 
the  SF-424  cannot  be  answered  or  does 
not  appear  to  be  related  or  relevant  to 
the  assistance  requested,  write  NA  for 
Not  Applicable. 

Prepare  youx  application  in 
accordance  with  the  standard 
instructions  given  in  Attachments  B  and 
C  corresponding  to  the  forms,  as  well  as 
the  OCS  specific  instructions  set  forth 
below: 

1 .  SF-424    Application  for  Federal 
Assistance  Item 

1.  For  the  purposes  of  this 
announcement,  all  projects  are 
considered  Apphcations;  there  are  no 
Pre-Applications.  Also  for  Lhe  purposes 
of  this  announcement,  construction 
projects  are  those  which  involve  major 
renovations  or  new  construction.  All 
others  are  considered  non-construction. 
Check  the  appropriate  box  under 
Application. 

5.  and  6.  The  legal  name  of  the 
apphcant  must  matcli  that  listed  as 
corresponding  to  the  Employer 
Identification  Number.  Where  the 
applicant  is  a  previous  Department  of 
Health  and  Human  Services  grantee, 
enter  the  Central  Registry  System 
Employee  Identification  Number  (PIN/ 
EIN)  and  the  Payment  Identifying 
Number,  if  one  has  been  assigned,  in  the 


Block  entitled  Federal  Identifier  located 
at  the  top  right  hand  comer  of  tlie  form. 

7.  If  the  apphcant  is  a  non-profit 
co.T)oration,  enter  N  in  the  box  and 
specify  non-profit  corporation  in  the 
space  marked  Other.  Proof  of  non-profit 
Stat  js,  such  as  IRS  determination  or 
appropriate  sections  of  the  Articles  of 
hicorporation,  or  By-laws,  must  be 
included  as  an  appendix  to  the  project 
narrative. 

8.  For  the  purposes  of  this 
announcement,  all  applications  are 
New. 

9.  Enter  DHHS-Art-;OCS. 

10.  The  Catalog  of  Federal  Domestic 
Assistance  number  for  OCS  programs 
covered  under  this  announcement  is 
93.570.  The  title  is  CSBG  Discretionary 
Awards. 

11.  The  followang  letter  program 
priority  area  designations  must  be  used: 
UR— for  Sub-Priority  Area  1.1.  Urban 

and  Rural  Community  Economic 
Development  (Operational) 

HB— for  Sub-Priority  Area  1.2.  Urban 
and  Rural  Community  Economic 
Development  (HBCU  Set-Aside) 

PD— for  Sub- Priority  Area  1.3.  Urban 
and  Rural  Conrniurvity  Economic 
Development  (Pre-De'velopmental 
Set-Aside) 

UT— for  Sub-Priority  Area  1.4. 

Technical  Assistance  (Set-Aside) 

RH — for  Sub-Priority  Area  21.  Rural 
Housing  Repairs  and  Rehabilitation 
(including  rental  housing  for  low- 
income  individuals). 

RF— for  Sub-Priority  Area  2.2.  Rural 
Community  Facilities  Development 
(Water  and  Waste  Water  Treatment 
Systems  Development) 

MS — for  Sub-Priority  Area  3.1. 
Assistance  for  Migrants  and 
Seasonal  Farmworkers  (General) 

HM— for  Sub-Priority  /jea  3.2 
Assistance  for  Migrants  and 
Seasonal  Farmworkers  (HBCU  Set- 
Aside) 

•?■  SF-424  A— Budget  Information — Non- 
Construction  Programs 

See  Instructions  accompanying  this 
form  as  well  as  the  instructions  set  forth 
below: 

In  completing  these  sections,  the 
Federal  Funds  budget  entries  will  relate 
to  the  requested  OCS  discretionary 
funds  only,  and  Non-Federal  will 
include  mobifized  funds  from  all  otlier 
sources — opplicant.  state,  local,  and 
other.  Federal  fund^  other  than 
requested  OCS  discretionary  funding 
should  be  included  in  Non-Federal 
entries. 

The  budget  forms  in  SF-424A  are 
only  to  be  used  to  present  grant 
administrative  costs  and  major  budget 
categories.  Financial  data  that  is 
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generated  as  part  of  a  project  Business 
Plan  or  other  internal  project  cost  data 
must  be  separate  and  should  appear  as 
part  of  the  project  Business  Plan  or 
other  project  implementation  data. 

Sections  A  and  D  of  SF^24A  must 
contain  entries  for  both  Federal  (OCS) 
and  non-Federal  (mobilized)  funds. 
Section  B  contains  entries  for  Federal 
(OCS)  funds  only.  Clearly  identified 
continuation  sheets  in  SF-424A  format 
should  be  used  as  necessary. 

Section  A— Budget  Summary 

Lines  1-4 
Col.  (a): 

Line  1  Enter  CSBG  Discretionary; 
Col.  (b): 

Line  1  Enter  93.570; 
Col.  (c)  and  (d): 
Applicants  should  leave  columns  (c) 
and  (d)  blank. 
Col.  (eHg): 

For  line  1.  enter  in  columns  (e),  (f) 
and  (g)  the  appropriate  amounts 
needed  to  support  the  project  for 
the  budget  period. 
Line  5  Enter  the  figures  from  Line  1 
for  all  colimins  completed  as  required, 
(c).  (d),  (e).  (fl.  and  (g). 

Section  B — Budget  Categories 

Allowability  of  costs  are  governed  by 
applicable  cost  principles  set  forth  in  45 
CFR  parts  74  and  92.  Columns  (1)  and 
(5): 

In  OCS  applications,  it  is  only 
necessary  to  complete  Columns  (1)  and 
(5). 

Column  1 :  Enter  the  total 
requirements  for  OCS  Federal  funds  by 
the  Object  Class  Categories  of  this 
section: 

Personnel-Line  6a:  Enter  the  total 
costs  of  salaries  and  wages  of  applicant/ 
grantee  staff  only.  Do  not  include  costs 
of  consultants  or  personnel  costs  of 
delegate  agencies  or  of  specific 
project(s)  or  businesses  to  be  financed 
by  the  applicant. 

Fringe  Benefits — Line  6b:  Enter  the 
total  costs  of  fringe  benefits  unless 
treated  as  part  of  an  approved  indirect 
cost  rate  which  is  entered  on  line  6j. 
Provide  a  breakdown  of  amounts  and 
percentages  that  comprise  fringe  benefit 
costs. 

Tra\  cl — Line  6c:  Enter  total  costs  of 
all  travel  by  employees  of  the  project. 
Travel  costs  for  the  Executive  Director 
or  Project  Director  to  attend  a  two  day 
national  workshop  in  Washington,  DC 
should  be  included.  Do  not  enter  costs 
for  consultant's  travel.  Provide 
justification  for  requested  travel  costs. 

Equipment — Line  6d:  Enter  the  total 
costs  of  all  non-expendable  personal 
property  to  be  acquired  by  the  project. 
Non-expendable  personal  property 


means  tangible  non-expendable 
personal  property  having  a  useful  life  of 
more  than  one  year  and  an  acquisition 
cost  of  $5,000  or  more  per  unit. 

Supplies — Line  6e:  Enter  the  total 
costs  of  all  tangible  personal  property 
(supplies)  other  than  that  included  on 
fine  6d. 

Contractual — Line  6f:  Enter  the  total 
costs  of  all  contracts,  including  (1) 
procurement  contracts  (except  those 
which  belong  on  other  lines  such  as 
equipment,  supplies,  etc.)  and  (2) 
contracts  with  secondary  recipient 
organizations  including  delegate 
agencies  and  specific  project(s)  or 
businesses  to  be  financed  by  the 
applicant.  Also  include  any  contracts 
with  organizations  for  the  provision  of 
technical  assistance.  Do  not  include 
payments  to  individual  service 
contractors  on  this  line.  If  available  at 
the  time  of  application,  attach  a  list  of 
contractors  indicating  the  name  of  the 
organization,  the  purpose  of  the  contract 
and  the  estimated  dollar  amount  of  the 
award. 

Note:  Whenever  the  applicant/grantee 
intends  to  delegate  jsart  of  the  program  to 
another  agency,  the  applicant/grantee  must 
submit  Sections  A  and  B  of  this  form  (SF- 
424A).  completed  for  each  delegate  agency  by 
agency  title,  along  with  the  required 
supporting  information  referenced  in  the 
applicable  instructions.  The  total  costs  of  all 
such  agencies  will  be  part  of  the  amount 
shown  on  Line  6f  Provide  back-up 
documentation  identifying  name  of 
contractor,  purpose  of  contract  and  major 
cost  elements. 

Construction — Line  6g:  Enter  the  costs 
of  renovation,  repair,  or  new 
construction.  Provide  narrative 
.justification  and  breakdown  of  costs. 

Other-Line  6h:  Enter  the  total  of  all 
other  costs.  Such  costs,  where 
applicable,  may  include  but  are  not 
limited  to  insurance,  food,  medical  and 
dental  costs  (noncontractual),  fees  and 
travel  paid  directly  to  individual 
consultants,  space  and  equipment 
rentals,  printing  and  publication, 
computer  use,  training  costs,  including 
tuition  and  stipends,  training  service 
costs  including  wage  payments  to 
individuals  and  supportive  service 
pa>'ments,  and  staff  development  costs. 

Total  Direct  Charges — Line  6i:  Show 
the  total  of  Lines  6a  through  6h. 

Indirect  Charges — Line  6j:  Enter  the 
total  amount  of  indirect  costs.  This  line 
should  be  used  only  when  the  applicant 
currently  has  an  indirect  cost  rate 
approved  by  the  Department  of  Health 
and  Human  Services  or  another  Federal 
agency  or  is  awaiting  such  approval. 
\Vith  the  exception  of  local 
governments,  applicants  should  enclose 
a  copy  of  the  current  rate  agreement  if 


it  was  negotiated  with  a  Federal  agency 
other  than  the  IDepartment  of  Health  and 
Human  Services. 

If  the  applicant  organization  is  in  the 
process  of  initially  developing  or 
renegotiating  a  rate,  it  should 
immediately,  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its 
most  recently  completed  fiscal  year  in 
accordance  with  the  principles  set  forth 
in  the  pertinent  DHHS  Guide  for 
Establishing  Indirect  Cost  Rates,  and 
submit  it  to  the  appropriate  DHHS 
Regional  Office. 

It  should  be  noted  that  when  an 
indirect  cost  rate  is  requested,  those 
costs  included  in  the  indirect  cost  pool 
should  not  be  also  charged  as  direct 
costs  to  the  grant. 

Totals— Line  6k:  Enter  the  total 
amounts  of  Lines  6i  and  6j.  The  total 
amount  showTi  in  Section  B,  Column 
(5),  Line  6k.  should  be  the  same  as  the 
amount  shown  in  Section  A,  Line  5, 
Column  (e). 

Program  Income — Line  7:  Enter  the 
estimated  amount  of  income,  if  any. 
expected  to  be  generated  from  this 
project.  Separately  show  expected 
program  income  generated  from  OCS 
support  and  income  generated  from 
other  mobilized  funds.  Do  not  add  or 
subtract  this  amount  from  the  budget 
total.  Show  the  nature  and  source  of 
income  in  the  program  narrative 
statement. 

Column  5:  Carry  totals  from  Column 
1  to  Column  5  for  all  fine  items. 

Section  C — Non-Federal  Resources 

This  section  is  to  record  the  amounts 
of  non-Federal  resources  that  will  be 
used  to  support  the  project.  Non-Federal 
resources  mean  other  than  OCS  funds 
for  which  the  applicant  is  applying. 
Therefore,  mobilized  funds  from  other 
Federal  programs,  such  as  the  Job 
Training  Partnership  Act  program, 
should  be  entered  on  these  lines. 
Provide  a  brief  listing  of  the  non-Federal 
resources  on  a  separate  sheet  and 
describe  whether  it  is  a  grantee-incurred 
cost  or  a  third-party  in-kind 
contribution.  The  firm  commitment  of 
these  resources  must  be  documented 
and  submitted  with  the  application  in 
order  to  be  given  credit  in  the  Public- 
Private  Partnerships  criterion. 

Except  in  unusual  situations,  this 
documentation  must  be  in  the  form  of 
letters  of  commitment  from  the 
organization(s)/individuals  from  which 
funds  will  be  received. 

Line  8: 

Column  (a):  Enter  the  project  title. 
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Qqlumn  (b):  Enter  the  amount  of 
contributions  to  be  made  by  the 
applicant  to  the  project. 

CMIumn  (c):  Enter  the  State  contribution 
If  the  applicant  is  a  State  agency, 
enter  the  non-Federal  funds  to  be 
contributed  by  the  State  other  than 
the  applicant. 

Cpilumn  (d):  Enter  the  amount  of  cash 
and  in-kind  contributions  to  be 
made  from  all  other  sources, 
umn  (e):  Enter  the  total  of  columns 
(b),  (c).  and  (d).  Lines  9, 10,  and  11 
should  be  left  blank. 
Jne  12:  Carry  the  total  of  each 

of  Line  8.  (b)  through  (e).  The 

aiHount  in  Column  (e)  should  be  equal 

to  he  amount  on  Section  A,  Line  5, 

cqViniii  (0. 


C)l 


Si  i  tion  D— Forecasted  Cash  Needs 

I  ine  13:  Enter  the  amount  of  Federal 
(CCS)  cash  needed  for  this  grant  by 
qi  arter.  During  the  budget  period  for 
gr  iits  which  are  more  than  twelve  (12) 
m  jnths.  submit  a  separate  sheet  for  each 
adUitional  twelve  (12)  months  or 
portion  thereof. 

tine  14:  Enter  the  amount  of  cash 
frqm  all  other  sources  needed  by  quarter 
during  the  budget  period. 

Line  15:  Enter  the  total  of  Lines  13 
and  14. 

Section  E— Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  ofProject(s) 

Completion  not  required. 
Section  F— Other  Budget  Information 

Line  21:  Use  this  space  and 
continuation  sheets  as  necessary-  to  fully 
explain  and  justify  the  major  items 
included  in  the  budget  categories  shown 
in  Section  B.  Include  sufGcient  detail  to 
facilitate  determination  of  allowability, 
relevance  to  the  project,  and  cost 
benefits.  Particular  attention  must  be 
given  to  the  explanation  of  nny 
requested  direct  cost  budget  item  which 
requires  exphcit  approval  by  the  Federal 
agency.  Budget  items  which  require 
identification  and  justification  shall 
include,  but  not  be  limited  to.  the 
following: 

A.  Salary  amounts  and  percentage  of 
time  worked  for  those  key  individuals 
who  are  identified  in  the  project 
narrative; 

B.  Any  foreign  travel; 

C  A  list  of  all  equipment  and 
estimated  cost  of  each  item  to  be 
purchased  wholly  or  in  part  wixh  grant 
funds  which  meet  the  definition  of 
nonexpendable  personal  property 
provided  on  Line  6d.  Section  B.  Need 
for  equipment  must  be  supported  in 
program  narrative. 

D.  Contractual:  Major  items  or  groups 
of  smaller  items;  and 


E.  Other:  group  into  major  categories 
all  costs  for  consultants,  local 
transportation,  space,  rental,  training 
allowances,  staff  training,  computer 
equipment,  etc.  Provide  a  complete 
breakdown  of  all  costs  that  make  up  this 
category. 

Line  22.  Enter  the  type  of  HHS  or 
other  Federal  agency  approved  indirect 
cost  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated 
amount  of  the  base  to  which  the  rate  is 
applied  and  the  total  indirect  expense. 
Also,  enter  the  date  the  rate  was 
approved,  where  applicable.  Attach  a 
copy  of  the  rate  agreement  if  it  was 
negotiated  with  a  Federal  agency  other 
than  the  Department  of  Health  and 
Human  Services. 

Line  23.  Pro\ade  any  other 
explanations  and  continuation  sheets 
required  or  deemed  necessary  to  justify 
or  explain  the  budget  information. 

3.  SF-424B  Assurances-Non- 
Construction— All  applicants,  whether 
cr  not  project  involves  construction, 
m.ust  fill  out,  sign  and  date  form  found 
at  Attachment  D. 

4.  Restrictions  on  Lobbying 
Activities— Certification  for  Contracts, 
Grants,  Loans,  and  Cooperative 
Agreements:  Fill  out,  sign  and  date  form 
found  at  Attachment  H. 

5.  Disclosure  of  Lobbying  Activities, 
SF-LLL:  Fill  out,  sign  and  date  form 
found  at  Attachment  H,  if  applicable. 

6.  Project  Abstract 

The  project  abstract  is  a  brief 
summary  of  the  project  to  include 
specific  benefits  such  as  number  of  jobs 
to  be  created,  especially  jobs  for  low- 
income  individuals.  The  abstract  must 
not  exceed  150  characters  (including 
words,  spaces  and  punctuation)  on  a 
separate  sheet  of  plain  paper  headed  by 
the  applicant's  name  as  shown  in  item 
5  of  the  SF  424  and  the  priority  area 
number  as  shown  by  you  at  the  bottom 
of  the  SF  424. 

7.  Project  Narrative 

The  project  narrative  must  address  the 
specific  concerns  mentioned  under  the 
relevant  priority  area  description  in  Part 
B.  The  narrative  should  provide 
information  on  how  the  application 
meets  the  evaluation  criteria  in  Part  D, 
Section  5  c  of  this  Program 
Announcement  and  should  follow  the 
format  below: 

a.  Eligibility  confirmation.  This 
section  must  explain  how  the  applicant 
has  complied  with  each  of  the  basic 
requirements  listed  in  Part  D.  5b(l)-{5). 
i.e.,  (1)  that  the  appficant  meets  tbe 
eligibihty  requirements  for  the  sub- 
priority  area  under  which  funds  are 
being  requested;  (2)  an  application 
submitted  under  subpriority  areas  1.1, 


1.2,  2.1,  2.2.  or  3.2  contains  only  one 
project;  (3)  the  amount  of  funds 
requested  does  not  exceed  the  limits 
indicated  in  Part  C.  Section  2.  b  for  the 
appropriate  sub-priority  area;  (4)  (Sub- 
Priority  Areas  1 . 1 ,  and  1 .2)  if  an 
apphcant  proposes  to  use  OCS  funds  for 
an  equity  investment,  a  loan,  or  a  sub- 
grant,  the  application  contains  a  wTitten 
agreement  signed  by  the  applicant  and 
the  third  party  which  includes  all  of  the 
elements  required  in  Part  B.  An 
application  may  be  disqualified  from 
the  competition  and  returned  if  it  does 
not  conform  to  one  or  more  of  the  above 
requirements. 

b.  Analysis  of  need.  The  application 
should  include  a  description  of  the 
target  area  and  population  to  be  served 
as  well  as  a  discussion  of  the  nature  and 
extent  of  the  problem  to  be  solved.  It 
should  also  include  documentation 
supportive  of  its  needs  assessment  such 
as  employment  statistics,  housing 
statistics,  etc. 

c.  Organizational  experience  and  staff 
responsibilities,  (i)  Organizational 
experience.  Each  applicant  must 
document  competence  in  the  specific 
program  priority  area  under  which  an 
apphcation  is  submitted. 

Documentation  must  be  provided 
which  addresses  the  relevance  and 
effectiveness  of  projects  previously 
undertaken  in  the  specific  priority  area 
for  which  funds  are  being  requested  and 
especially  their  cost  effectiveness,  the 
relevance  and  effectiveness  of  any 
services  provided,  and  the  permanent 
benefits  provided  to  the  low-income 
population.  Organizations  which 
propose  providing  training  and 
technical  assistance  must  detail  their 
competence  in  the  specific  program 
priority  area  and  as  a  deliverer  with 
expertise  in  the  fields  of  training  and 
technical  assistance.  If  applicable, 
information  provided  by  these 
applicants  must  also  address  related 
achievements  and  competence  of  each 
cooperating  or  sponsoring  organization. 

Applicable  to  Sub-Priority  Areas  1.1,1.2 
and  1.4 

Applicants  in  these  priority  areas 
must  also  document  a  firmly  established 
and  quantifiable  performance  record 
that  shows  the  following: 
— The  ability  to  implement  major 

activities  such  as  business 

development,  commercial 

development,  physical  development, 

or  financial  services; 
—Successful  working  relationships 

within  the  community  including 

public  officials,  financial  institutions. 

corporations,  other  community 

organizations  and  residents; 
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— A  sound  asset  base  and  organizational 
structure  in  terms  of  (a)  net  worth,  (b) 
management  stability,  and  (c) 
organizational  capability; 
— An  ability  to  develop  and  maintain  a 
stable  program  in  terms  of  business, 
physical  or  community  development 
activities  that  will  provide  needed 
permanent  jobs,  services,  business 
development  opportunities  and  other 
benefits  to  community  residents,  and 
impact  on  community-wide  economic 
problems  and  needs; 
— Sound  administrative  and  fiscal 
systems  and  controls,  and  the  ability 
to  establish  and  maintain  partnerships 
with  the  private  sector  in  such  forms 
as  financial  support,  volunteerism  or 
executives  on  loan, 
(ii)  Staff  Skills,  Resources  and 
Responsibilities.  The  application  must 
fully  describe  (e.g.  a  resume  or  position 
description)  the  experience  and  skills  of 
the  proposed  project  director  showing 
that  the  individual  is  not  only  well 
qualified  but  that  his/her  professional 
capabilities  are  relevant  to  the 
successful  implementation  of  the 
project. 

The  application  must  include 
statements  regarding  who  will  have  the 
responsibilities  of  the  chief  executive 
officer,  who  will  be  responsible  for  grant 
coordination  with  OCS.  and  how  the 
assigned  responsibilities  of  the  staff  are 
appropriate  to  the  tasks  identified  for 
the  project.  It  must  show  clearly  that 
sufficient  time  of  senior  staff  will  be 
budgeted  to  assure  timely 
implementation  and  cost  effective 
management  of  the  project. 

d.  Work  program.  The  application 
must  contain  a  detailed  and  specific 
work  program,  or  Business  Plan  where 
appropriate,  (to  include  an  Executive 
Suinmary)  that  is  both  sound  and 
feasible.  (For  those  applicants 
submitting  proposals  under  Sub-Priority 
Areas  1.1.  and  1.2,  the  Business  Plan 
will  be  accepted  in  lieu  of  the  work 
prog-'am.)  The  Executive  Summary 
should  not  exceed  five  pages.  This 
summary  must  address  the  program 
principles  witiiin  this  announcement 
and  document  that  the  proposed  project 
will  have  national  or  regional 
significance.  The  wcrk  program  will  he 
evaluated  according  to  Criteria  III,  IV. 
and  V  set  forth  in  Part  D  of  this 
announcement:  Project  Implementation, 
Significant  and  Beneficial  Impact,  and 
Public-Private  Partnerships. 
Projects  funded  under  this 
announcement  must  be  designed  to 
produce  permanent  and  measurable 
results  that  will  reduce  the  incidence  of 
poverty  in  the  areas  targeted.  The  OCS 
grant  funds,  in  combination  with  private 
and/or  other  public  resources,  must  be 


targeted  into  low-income  communities, 
distressed  communities,  and/or 
designated  enterprise  zones.  Projects 
must  be  designed  to  achieve  the  specific 
program  priority  area  objectives  defined 
in  this  Program  Announcement. 

It  must  set  forth  realistic  quarterly 
time  targets  by  which  the  various  work 
tasks  will  be  completed.  It  must  identify 
critical  issues  or  potential  problems  that 
might  impact  negatively  on  the  project 
and  it  must  indicate  how  the  project 
objectives  will  be  attained  despite  such 
potential  problems. 

If  an  applicant  is  proposing  a  project 
which  will  affect  a  property  listed  in,  or 
eligible  for  inclusion  in  the  National 
Register  of  Historic  Places,  it  must 
identify  this  property  in  the  narrative 
and  explain  how  it  has  complied  with 
the  provisions  of  Section  106  of  the 
National  Historic  Preservation  Act  of 
1966  as  amended.  If  there  is  any 
question  as  to  whether  the  property  is 
listed  in  or  eligible  for  inclusion  in  the 
National  Register  of  Historic  Places,  the 
applicant  should  consult  with  the  State 
Historic  Preservation  Officer.  (See 
Attachment  D:  SF-424B.  Item  13  for 
additional  guidance.)  The  applicant 
should  contact  OCS  early  in  the 
development  of  its  application  for 
instructions  regarding  compliance  with 
the  Act  and  data  required  to  be 
submitted  to  the  Department  of  Health 
and  Human  Services^  Failure  to  comply 
with  the  cited  Act  may  result  in  the 
application  being  ineligible  for  funding 
consideration. 

Applicable  to  Sub-Priority  Areas  1.1, 
and  1.2 

Applications  submitted  under  Sub- 
Priority  Areas  1.1,  and  1.2  which 
propose  to  use  the  requested  OCS  funds 
to  make  an  equity  investment  or  a  loan 
to  a  business  concern,  including  a 
wholly-owned  subsidiary,  or  to  make  a 
sub-grant  with  a  portion  of  the  OCS 
funds,  must  include  a  written  agreement 
between  the  community  development 
corporation  and  the  recipient  of  the 
grant  funds  which  contains  all  of  the 
elements  listed  in  Part  B  under  the 
appropriate  Priority  Area. 

Applications  submitted  under  Sub- 
Priority  Areas  1.1,  and  1.2  must  include 
a  complete  Business  Plan  where  it  is 
appropriate  to  the  project/venture.  An 
application  that  does  not  include  a 
Business  Plan  where  one  is  appropriate 
may  be  disqualified  and  returned  to  the 
applicant. 

•  In  some  cases  a  Business  Plan  may 
not  be  required  under  the  Priority  Areas. 
All  applicants  under  the  Priority  Areas, 
however,  must  nevertheless  submit  the 
information  which  is  required  in 


Sections  7  through  10,  as  set  forth 
below. 

The  Business  Plan  is  one  of  the  major 
components  that  will  be  evaluated  by 
OCS  to  determine  the  feasibility  of  an 
economic  development  project.  It  must 
be  well  prepared  and  address  all  the 
major  issues  noted  herein. 

The  following  guidelines  show  what 
should  be  included  in  order  to  produce 
a  complete  and  professional  Business 
Plan  which  makes  an  orderly 
presentation  of  the  facts  necessary  to  be 
judged  responsive  to  the  program 
announcement. 

Because  the  guidelines  were  written 
to  cover  a  variety  of  possibilities,  rigid 
adherence  to  them  is  not  possible  nor 
even  desirable  for  all  projects.  For 
example,  a  plan  for  a  service  business 
would  not  require  a  discussion  of 
manufacturing  nor  product  design. 

The  Business  Plan  should  include  the 
following: 

1.  The  business  and  its  industry.  This 
section  should  describe  the  nature  and 
histor>'  of  the  business  and  provide 
some  background  on  its  industry'. 

a.  The  Business:  as  a  legal  entity;  the 
general  business  category; 

b.  Description  and  Discussion  of 
Industry:  Current  status  and  prospects 
for  the  industry; 

2.  Products  and  Services:  This  section 
deals  with  the  following: 

a.  Description:  Describe  in  detail  the 
products  or  services  to  be  sold; 

b.  Propriefary  Posit/on:  Describe 
proprietary  features  if  any  of  the 
product,  e.g.  patents,  trade  secrets; 

c.  Potential:  Features  of  the  product  or 
service  that  may  give  it  an  advantage 
over  the  competition; 

3.  Market  Research  and  Evaluation: 
This  section  should  present  sufficient 
information  to  show  that  the  product  or 
ser\'ice  has  a  substantial  market  and  can 
achieve  sales  in  the  face  of  competition; 

a.  Customers:  Describe  the  actual  and 
potential  purchasers  for  the  product  or 
service  by  market  segment. 

b.  Market  Size  and  Trends:  State  the 
size  of  the  current  total  market  for  the 
product  or  ser\'ice  offered; 

c.  Competition:  An  assessment  of  the 
strengths  and  weaknesses  of  competitive 
products  and  ser\'ices; 

d.  Estimated  Market  Share  and  Sales: 
Describe  the  characteristics  of  the 
product  or  ser\ice  that  will  make  it 
competitive  in  the  currrnt  market; 

4.  Marketing  Flan:  The  marketing  plan 
should  detail  the  product,  pricing, 
distribution,  and  promotion  strategies 
that  will  be  used  to  achieve  the 
estimated  market  share  and  sales 
projections.  The  marketing  plan  must 
describe  what  is  to  be  done,  how  it  will 
be  done  and  who  will  do  it.  The  plan 
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should  address  the  following  topics- 
Overall  Marketing  Strategy.  Packaging. 
Service  and  Warranty,  Pricing, 
Distribution  and  Promotion. 

5.  Design  and  Development  Phns:  If 
the  product,  process  or  service  of  the 
proposed  venture  requires  any  design 
and  development  before  it  is  ready  to  be 
placed  on  the  market,  the  nature  and 
extent  and  cost  of  this  work  should  be 
fully  discussed.  The  section  should 
cover  items  such  as  Development  Status 
and  Tasks,  Difficulties  and  Risks. 
Product  Improvement  and  New 
Products,  and  Costs. 

6.  Manufacturing  and  Operations 
Plan:  A  manufacturing  and  operations 
plan  should  describe  the  kind  of 
facilities,  plant  location,  space,  capital 
equipment  and  labor  force  (part  and/or 
full  time  and  wage  structure)  that  are 
required  to  provide  the  company's 
product  or  service. 

7.  Management  Team:  The 
management  team  is  the  key  in  starting 
and  operating  a  successful  business.  The 
management  team  should  be  committed 
with  a  proper  balance  of  technical, 
managerial  and  business  skills,  and 
experience  in  doing  what  is  proposed. 
This  section  must  include  a  description 
of:  the  key  management  personnel  and 
their  primary  duties;  compensation  and/ 
or  ownership;  the  organizational 
structure;  Board  of  Directors; 
management  assistance  and  training 
needs;  and  supporting  professional 
services. 

8.  Overall  Schedule:  A  schedule  that 
shows  the  timing  and  interrelationships 
of  the  major  events  necessary  to  launch 
the  venture  and  realize  its  objectives. 
Prepare,  as  part  of  this  section,  a  month- 
by-month  schedule  that  shows  the 
timing  of  such  activities  as  product 
development,  market  planning,  sales 
programs,  and  production  and 
operations.  Sufficient  detail  should  be 
included  to  show  the  timing  of  the 
primary  tasks  required  to  accomplish 
each  activity. 

9.  Critical  Risks  and  Assumptions: 
The  development  of  a  business  has  risks 
and  problems  and  the  Business  Plan 
should  contain  some  explicit 
assumptions  about  them.  Accordingly, 
identify  and  discuss  the  critical 
assumptions  in  the  Business  Plan  and 
the  major  problems  that  will  have  to  be 
solved  to  develop  the  venture.  This 
should  include  a  description  of  the  risks 
and  critical  assumptions  relating  to  the 
industry,  the  venture,  its  personnel,  the 
product's  market  appeal,  and  the  timing 
and  financing  of  the  venture. 

10.  Community  Benefits:  The 
proposed  project  must  contribute  to 
economic,  community  and  human 
development  within  the  project's  target 


area.  A  section  that  describes  and 
discusses  the  potential  economic  and 
non-economic  benefits  to  low-income 
members  of  the  community  must  be 
included  as  well  as  a  description  of  the 
strategy  that  will  be  used  to  identify  and 
hire  individuals  being  served  by  public 
assistance  programs  and  how  linkages 
with  community  agencies/organizations 
administering  the  JOBS  program  will  be 
developed.  The  following  project 
benefits  must  be  described: 

Economic 

—Number  of  permanent  jobs  that  will 
be  created  for  low-income  people 
during  the  grant  period; 

—Number  of  jobs  to  be  created  for  low- 
income  people  that  will  have  career 
development  opportunities  and  a 
description  of  those  jobs 

—number  of  jobs  that  will  be  filled  by 
individuals  on  public  assistance; 

— Ownership  opportunities  created  for 
poverty-level  project  area  residents; 

—Specific  steps  to  be  taken  to  promote 
the  self-sufficiency  of  program 
participants.  Other  benefits  which 
might  be  discussed  are: 

Human  Development 

—New  technical  skills  development  and 
associated  career  opportunities  for 
community  residents; 

—Management  development  and 
training. 

Community  Development 

— Development  of  community's 

physical  assets; 
—Provision  of  needed,  but  currently 

unsupplied,  services  or  products  to 

community; 
— Improvement  in  the  living 

environment.  • 

1 1 .  The  Financial  Plan:  The  Financial 
Plan  is  basic  to  the  development  of  a 
Business  Plan.  Its  purpose  is  to  indicate 
the  project's  potential  and  the  timetable 
for  financial  self-sufficiency.  In 
developing  the  Financial  Plan,  the 
following  exhibits  must  be  prepared  for 
the  first  three  years  of  the  business" 
operation: 

a.  Profit  and  Loss  Forecasts — quarterly 
for  each  year; 

b.  Cash  Flow  Projections — quarterly 
for  each  year; 

c.  Pro  forma  balance  sheets — quarterly 
for  each  year; 

d.  Initial  sources  of  project  funds; 

e.  Initial  uses  of  proiect  funds;  and 

f.  Any  future  capital  requirements  and 
sources. 

Applicable  to  Sub-Priority  Area  1.4  Only 

Applicants  in  this  priority  area  must 
document  its  experience  and  capability 
to  provide  assistance  and  leadership  in 
two  or  more  of  the  follovdng  areas: 


— Business/Development; 
— Micro-Entrepreneurship 

Development; 
— Commercial  Development; 
—Organizational  and  Staff 

Development; 
— Board  Training; 
—Business  Management,  including 

Strategic  Planning  and  Fiscal 

Management; 
—Finance,  including  Business 

Packaging  and  Financial/ Accounting 

Services,  and/or 
—Regulatory  Compliance  including 

Zoning  and  Permit  Compliance 

The  applicant  must  document  staff 
competence  or  the  accessibiUty  of  third 
party  resources  with  proven 
competence.  If  the  work  program 
requires  the  significant  use  of  third 
party  (consultant/contractor)  resources, 
those  resources  should  be  identified  and 
resumes  of  the  individuals  or  key 
organizational  staff  provided.  Resumes 
of  the  applicant's  staff,  who  are  to 
directly  provide  assistance,  should  also 
be  included.  The  applicant  must 
document  successful  experience  in  the 
mobilization  of  resources  (both  cash  and 
in-kind)  from  private  and  public 
sources.  The  applicant  must  also  clearly 
state  how  the  information  learned  from 
this  project  may  be  disseminated  to 
other  interested  grantees. 

Applicable  to  Sub- Priority  Area  2.1  Only 

Each  applicant  must  include  a  full 
discussion  of  the  project  including  the 
following  information: 
—Basic  Housing  Data  for  Targeted  Area. 
Information  on  the  number  of  sub- 
standard housing  units  available  to 
low-income  people  in  the  target  area, 
deficiencies  of  the  housing  units  to  be 
repaired,  i.e.,  lack  of  or  inadequate 
plumbing,  upgrading  of  electrical 
systems,  etc.,  new  construction 
inventory,  property  values,  rents  and 
mortgage  rates.  While  specific  census 
data  may  be  included,  this 
information  must  be  project  specific. 
Applicants  must  show  that  other 
Federal  programs  do  not  exist  to 
address  the  rehabilitation  needs  of  the 
targeted  area. 
—Priorities.  Provide  a  rationale  for  the 
strategies  and  priorities  for  which 
OCS  support  is  requested. 
— Participant  Application  Process.  A 
description  of  the  participant 
application  process  including:  (a) 
Verification  of  participant  need  and 
income  eligibility,  (b)  proposed 
diagnostic  repair  forms  and  contract 
bid  procedures  (where  applicable), 
and  (c)  completion  verification  and 
quality  workmanship  assurance 
procedures. 
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— Types  of  Work  to  be  Performed.  The 
quantitative  and  qualitative  measures 
in  the  work  plan  should  reflect  the 
types  of  wrork  to  be  perfonned,  e.g.  (a) 
technical  assistance  and  training  for 
each  proposed  organization/ 
community;  and/or  (b)  repairs  or 
rehabilitation  or  construction  work, 
noting  which  tj^jes  of  work  will  be 
done  in  order  to  bring  properties  up 
to  minimum  housing  standards, 
inspection  procedures  and 
construction  schedules. 
Applications  proposing  to  repair  or 
rehabilitate  low-income  rental  housing 
{see  Part  B.  Sub-Priority  Area  2.1. 
regarding  restrictions)  must  state  the 
current  rents  for  the  units  in  question  as 
well  as  what  rents  will  be  charged  for 
the  rehabilitated  units.  Applicants 
should  also  state  the  number  of  low- 
income  residents  who  will  be  helped  to 
purchase  or  acquire  adequate  housing. 
— Job  Creation.  Data  regarding  the 
number  of  direct  jobs  that  will  be 
created  in  the  proposed  project, 
noting  the  number  of  low-income 
residents  that  will  be  trained  and/or 
placed  in  these  jobs. 
— Public-Private  Partnership.  A 
description  of  the  degree  of 
involvement  by  private  sector 
individuals,  corporations,  and 
foundations  in  the  implementation  of 
the  project  and  the  amount  of  dollars 
which  will  be  mobilized. 

Applicable  to  Sub-Priority  Area  2.2 

Each  applicant  must  include  a  full 
discussion  of  how  the  proposed  use  of 
funds  will  enable  low-income  rural 
communities  to  develop  the  capability 
and  expertise  to  establish  and  maintain 
affordable,  adequate  emd  safe  water  and 
waste  water  systems.  Applicants  must 
also  discuss  how  they  will  disseminate 
information  about  water  and  waste 
water  programs  serving  rural 
communities,  and  how  they  will  better 
coordinate  Federal.  State,  and  local 
water  and  waste  water  program 
financing  and  development  to  assure 
improved  service  to  rural  communities. 

Among  the  benefits  that  merit 
discussion  under  this  sub-priority  area 
are:  The  number  o.f  rural  communities  to 
be  provided  with  technical  and  advisor>' 
services;  the  number  of  rural  poor 
individuals  who  are  expected  to  be 
directly  served  by  applicant-supported 
improved  water  and  waste  water 
systems;  the  decrease  in  the  number  of 
inadequate  water  systems  related  to 
applicant  activity;  the  number  of  newly- 
established  and  applicant-supported 
treatment  systems  (all  of  the  above  may 
be  expressed  in  terms  of  equivalent 
connection  units);  the  increase  in  local 
capacity  in  engineering  and  other  areas 


of  expertise;  and  the  amount  of  non- 
discretionary  program  dollars  expected 
to  be  mobilized. 

Applicable  to  Sub-Priority  Areas  3.1  and 
3.2 

Each  applicant  must  include  a  full 
discussion  of  the  proposed  project  and 
how  it  will  address  one  or  more 
farmworker  needs  as  described  in  Part 
B. 

Among  the  benefits  which  merit 
discussion  under  these  priority  areas 
are:  The  number  of  farmworkers  who 
are  expected  to  improve  their 
agricultural  skills  and  thus  improve 
their  agricultural  employment  situation; 
the  number  of  farmworkers  and/or  their 
dependents  who  will  be  afforded  an 
opportunity  to  continue  their  formal 
education;  the  nimiber  of  farmworkers/ 
families  who  will  receive  crisis 
nutritional  relief,  emergency  health  and 
social  services  referrals  and  assistance, 
and  assistance  in  the  development  of 
self-help  systems  of  food  production; 
the  number  of  farmworkers  who  are 
expected  to  gain  longer  term  or 
permanent  private  sector  employment 
in  areas  outside  agriculture;  the  number 
of  farmworkers  who  will  receive  help  in 
the  areas  of  housing;  the  number  of 
housing  units  to  be  repaired  or 
rehabilitated;  the  degree  and  kind  of 
such  help;  the  amount  of  non- 
Discretionary  program  dollars  expected 
to  be  mobilized,  and  the  degree  of 
private  sector  involvement  that  will  be 
utilized  in  developing  and  carrying  out 
projects  funded  under  this 
Announcement. 

Part  G — Post  Award  Information  and 
Reporting  Requirements 

Following  approval  of  the 
applications  selected  for  funding,  notice 
of  project  approval  and  authority  to 
draw  down  project  funds  will  be  made 
in  writing.  The  official  award  document 
is  the  Financial  Assistance  Award 
which  provides  the  amount  of  Federal 
funds  approved  for  use  in  the  project, 
the  budget  period  for  which  support  is 
provided,  the  terms  and  conditions  of 
the  award,  the  total  project  period  for 
which  support  is  contemplated,  and  the 
total  financial  participation  from  the 
award  recipient. 

General  Conditions  and  Special 
Conditions  (where  the  latter  are 
warranted)  which  will  be  applicable  to 
grants,  are  subject  to  the  provisions  of 
45  CFR  parts  74  and  92. 

Grantees  will  be  required  to  submit 
semi-annual  progress  and  financial 
reports  (SF-269)  as  well  as  a  final 
progress  and  financial  report. 

Grantees  are  subject  to  the  audit 
requirements  in  45  CFR  parts  74  and  92 


and  OMB  Circular  A-128  or  A-133.  If 
an  applicant  will  not  be  requesting 
indirect  costs,  it  should  anticipate  in  its 
budget  request  the  cost  of  having  an 
audit  performed  at  the  end  of  the  grant 
period. 

Section  319  of  Public  Law  101-121. 
signed  into  law  on  October  23, 1989, 
imposes  new  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans.  It 
provides  Umited  exemptions  for  Indian 
tribes  and  tribal  organizations.  Current 
and  prospective  recipients  (and  their 
subtler  contractors  and/or  grantees)  are 
prohibited  from  using  appropriated 
funds  for  lobbying  Congress  or  any 
Federal  agency  in  connection  with  the 
award  of  a  contract,  grant,  cooperative 
agreement  or  loan.  In  addition,  for  each 
award  action  in  excess  of  $100,000  (or 
$150,000  for  loans)  the  law  requires 
recipients  and  their  subtier  contractors 
and/or  subgrantees  (1)  to  certify  that 
they  have  neither  used  nor  will  use  any 
appropriated  funds  for  payment  to 
lobbyists,  (2)  to  submit  a  declaration 
setting  forth  whether  payments  to 
lobbyists  have  been  or  will  be  made  out 
of  nonappropriated  funds  and,  if  so,  the 
name,  address,  payment  details,  and 
purpose  of  any  agreements  with  such 
lobbyists  whom  recipients  or  their 
subtier  contractors  or  subgrantees  will 
pay  with  the  nonappropriated  funds  and 
(3)  to  file  quarterly  up-dates  about  the 
use  of  lobbyists  if  an  event  occurs  that 
materially  affects  the  accuracy  of  the 
information  submitted  by  way  of 
declaration  and  certification.  The  law 
establishes  civil  penalties  for 
noncompliance  and  is  effective  with 
respect  to  contracts,  grants,  cooperative 
agreements  and  loans  entered  into  or 
made  on  or  after  December  23,  1989.  See 
Attachment  H  for  certification  and 
disclosure  forms  to  be  submitted  with 
the  applications  for  this  program. 

Attachment  I  indicates  the  regulations 
which  apply  to  all  applicants/grantees 
under  the  Discretionary  Grants  Program. 

Dated:  April  26. 1994. 
Donald  Sykes, 

Director.  Office  of  Community  Senices. 

Attachment  A 

1994  POVERTY  Income  Guidelines 
FOR  ALL  States  (Except  Alaska 
AND  Hawaii  and  the  District  of 
Columbia 


Size  of  family  unit 

Poverty 
guideline 

1  

S7.360 

2 

9,840 
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1994  Poverty  Income  Guidelines 
FOR  ALL  States  (Except  Alaska 
AND  Hawaii  and  the  District  of 
Columbia— Continued 


1  Size  of  family  unit 

Poverty 
guideline 

3 

4  ...,„ 

12,320 
14,800 
17,280 
19,760 
22,240 
24.720 

5  ...i„ 

6 

7 

8 ....: 

For  family  units  with  more  than  8  members 
add  S2,480  for  each  additional  memtter. 


Poverty  Income  Guidelines  for 
Alaska 


Size  of  family  unit 


Poverty 
guideline 


S9,200 
12,300 
15,400 
18,500 
21,600 
24,700 
27,800 
30,900 


For  family  units  with  more  than  8  members 
add  S3, 100  for  each  additional  member. 


Poverty  Income  Guidelines  for 
Hawaii 


Size  of  family  unit 


Poverty 
guideline 


S8.470 
11,320 
14,170 
17,020 
19,870 
22,720 
25,570 
28,420 


For  family  units  with  more  than  8  members 
add  52,850  for  each  additional  member.  (The 
same  increment  applies  to  smaller  family  sizes 
also,  as  can  be  seen  In  the  figures  above.) 

BILUNG  CODE  4184-01-P 
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Attachtient  B 


INSTRUCTIONS  FOR  THE  SF  424 


krF%lrTfi:tl:^ii^nL"S^^^^  'T'ir'  '^  P;  "PP'-*^^r  -^^  appUcavions  submitted 

.cf^KiT.Soir      •  S  °y  Federal  agencies  to  obtain  applicant  certiflcat  on  that  States  which  hav* 

established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  havelel«t^  thl  nro.^,^ 
to  be  included  m  their  process,  have  been  given  an  opportunity  to  review  the  applici^t-s  submSon  ^^ 

Entrv: 


Item: 


Entrv: 


1. 

2. 

3. 
4. 


6. 


7. 


10. 


11. 


Seb'-«xpIanatory. 

Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  St  applicant's  control  number 
(if  applicable). 

State  use  only  (if  applicable). 

If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

Legal  name  of  appiicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
•uistancc  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

Enter  Employer  IdentiTication  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  space 
provided. 

Ckeck  appropriate  box  and  enter  appropriate 
lettcHs)  in  the  spece(s)  provided. 

—  "New"  means  a  new  assistance  award. 

—  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

—"Revision"  means  any  change  in^the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

Use  the  Caulog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications.  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project 


Item: 
12. 


List  only  the  lej-gest  political  entities  afTected 
(eg ,  State,  counties,  cities). 


13.    Self-explanatory. 


14. 


IS. 


16. 


17. 


18. 


List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

Amount  requested  or  to  be  contributed  during 
the  Tirst  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award.  Indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounta  ate  included.. show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

ApplicanU  should  contact  the  State  Single  Point 
of  Contact  (SPOO  for  Federal  ExecuUve  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authoriiation  for  yoxx  to  sign  this  application  as 
ofllcial  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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Attaditent  C 


INSTRUCTIONS  FOR  THE  SF.424A 


General  Instnictions 

This  form  is  designed  so  that  application  can  be  made 
for  funds  from  one  or  more  grant  programs.  In  pre- 
paring the  budget,  adhere  to  any  existing  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may 
reqtiire  budgets  to  be  separately  shown  by  function  or 
activity.  For  other  programs,  grantor  agencies  may 
require  a  breakdown  by  function  or  activity.  Section* 
A3,C,  and  D  should  include  budget  estimates  for  the 
whole  pny'ect  except  when  applying  for  assistance 
which  req\iires  Federal  authorization  in  annual  or 
other  funding  period  increments.  In  the  latter  case. 
Sections  A3,  C,  and  D  should  provide  the  budget  for 
the  first  budget  period  (usually  a  year)  and  Section  E 
should  present  the  need  for  Federal  assistance  in  the 
subsequent  budget  periods.  AH  applications  should 
contain  a  breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Sectioa  A.  Budget  Summary 
Lines  1-4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  $ingU  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  not  rtquiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  tingle  program 
rtqui>»ng  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  function 
on  each  line  in  Column  (a),  and  enter  the  caUlog  num- 
ber in  Column  (b).  For  applications  pertaining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs 
where  one  or  more  programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  reqiuring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required. 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g.) 
For  new  applications,  leave  Columns  (c)  and  (d)  blank. 
For  each  line  entry  in  Columns  (a)  and  (b),  enter  in 
Columns  (e).  (f).  and  (g)  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for  the  first 
funding  period  (usually  a  year). 


Lines  1-4,  Columns  (c)  through  (g.)  ( continued) 

For  continuing  grant  program  applications,  submit 
these  forms  before  the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in  Columns  (c) 
and  (d)  the  estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (0  the  amounts  of 
funds  needed  for  the  upcoming  period.  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to  existing 
grants,  do  not  use  Columns  (c)  and  (d).  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (f)  the  amount  of 
the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  total 
previous  authorized  budgeteH  amounts  plus  or  minus, 
as  appropriate,  the  amounts  shown  in  Columns  (e)  and 
(f).  The  amount(s)  in  Column  (g)  should  not  equal  the 
sum  of  amounts  in  Columns  (e)  and  (f). 

Line  5  —  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1-4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A.  provide  similar 
column  headings  on  each  sheet.  For  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  class 
categories. 

Lines  6a-i  —  Show  the  toUls  of  Lines  6a  to  6h  in  each 
column. 

Line  6J  -  Show  the  amount  of  indirect  cost. 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
continuation  grants  the  total  amount  in  column  (5), 
Line  6k,  should  be  the  same  as  the  total  amount  shown 
in  Section  A.  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  (l)-(4).  Line 
6k  should  be  the  same  as  the  sum  of  the  amounts  in 
Section  A,  Columns  (e)  and  (f)  on  Line  5. 
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INSTRUCTIONS  FOR  THE  SF.424A  (continued) 


Line  7  -  Enter  the  estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this  project.  Do  not  add 
or  subtract  this  amount  from  the  total  project  amount. 
Show  under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated  amount  of 
program  income  may  be  considered  by  the  federal 
grantor  agency  in  determining  the  total  amount  of  the 
grant. 

Section  C.  Non-FcderaJ-Resourcet 

Lines  ft-11  -  Enter  amounts  of  non-Federal  resources 
that  will  be  used  on  the  grant  If  in-kind  contributions 
art  included,  provide  a  brief  explanation  on  a  separate 
sheet. 

Column  (a)  -  Enter  the  program  titles  identical 
to  Column  (a).  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary. 

Column  (b)  -  Enter  the  contribution  to  be  made 
by  the  applicant 

Column  (c)  >  Enter  the  amount  of  the  State's 
cash  and  in-kind  contribution  if  the  applicant  is 
not  a  State  or  State  agency.  Applicants  which  are 
a  State  or  State  agencies  should  leave  this 
column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in- 
kind  contributions  to  be  made  from  all  other 
sources. 

Column  (e)  -  Enter  totals  of  Columns  (b),  (c),  and 
M). 

Line  12—  Enter  the  total  for  each  of  Column*  'bMe). 
The  amount  in  Column  (e)  should  be  equal  to  the 
amount  on  Line  5,  Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter 
from  the  grantor  agency  during  the  first  year. 


Line  U  -  Enter  the  amount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  first  year. 

Line  15  -  Enter  the  toUls  of  amounts  on  Lines  13  and 
14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19  •  Enter  in  Column  (a)  the  same  grant 
program  titles  shown  in  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  granr applications, 
enter  in  the  proper  columns  amounU  of  Federal  funds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  funding  periods  (usually  in 
years).  This  section  need  not  be  completed  for  revisions 
(amendments,  changes,  or  supplements)  to  funds  for 
the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program 
titles,  submit  additional  schedules  as  necessary. 

Line  20  -  Enter  the  toUl  for  each  of  the  Columns  (b)- 
(e).  When  additional  schedules  are  prepared  for  this 
Section,  annoUte  accordingly  and  show  the  overall 
totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21  -  Use  this  space  to  explain  amounts  for 
individual  direct  object-class  cost  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency. 

Line  22  -  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  comments 
deemed  necessary. 
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Attactinent  D 


OMt  Approval  Ne.OI4«-0040 


ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


Note:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions, 
please  contact  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  appIicanU 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified. 

As  the  duly  authorized  representative  of  the  applicant  I  certify  that  the  applicant: 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufilcient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  SUtcs,  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  IS  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPNTs  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Righta  Act  of 
1964  (P.L.  88-352)  which  prohibita  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendmenta  of  1972,  as 
amended  (20  U.S.C.  ti  1681-1683,  and  1685-1686). 
which  prohibits  discrimination  On  the  basis  of  sex; 
(c)  Section  504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  I  794).  which  prohibits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U  SC  5§  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age, 


8. 


(e)the  Drug  Abuse  OfTice  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse;  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention.  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  tt  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd  3  and  290  ee- 
3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  RighU  Act  of  1968  (42  US  C  I 
3601  et  leq).  as  amended,  relating  to  non- 
discrimination in  the  tale,  rental  or  Tinancing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(8)  under  which 
application  for  Federal  assistance  is  being  made; 
and  0")  '*^«  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  intaresU  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  use.  iS  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  US  C  tS  276a  to  276a- 
7).  the  Copeland  Act  (40  US C  i  276c  and  18 
U  S  C.  5  J  874).  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U  S.C  SS  327-333). 
regarding  labor  standards  for  federally  assisted 
construction  subtgreementa. 


Standard  Form  4248     (*■») 
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!lO.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  110,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (P.L.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazuxls  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  li  1451  et  teq  );  (0 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955.  as  amended  (42  U.S.C.  i 
7401  ct  seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  tha  Safe  Drinking  Water 
Act  of  1974.  as  amended.  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended.  (PL. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
I  of  1968  (16  U.S.C.  SS  1271  et  seq.)  related  to 
I      protecting  components  or  potential  components  of 

the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966.  as  amended  (16 
U.S.C.  470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  use.  469a-l  et  seq). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (P.L.  89-544.  as  amended.  7  U  S.C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  1}  4801  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


SIGNATURE  or  AUTHORIZED  CERTIFYING  OFFICIAL 

TITLE 

Af»PUCANT  ORGANIZATION 

DATE  SUIMITTEO 

tf  42<8    (*■»*)  Back 
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Attachnent  E 


U.S.  Department  of  Health  and  Human  Services 

Certification  Regarding  Drug-Free  Workplace  Requtrements 
Grantees  Other  Than  Individuals 


By  signing  ind/Of  tubmlttlng  Uite  •ppllcatlon  or  grtnt  ■grwmsnt.  Mf  grante*  is  providing  th«  certification 

TWcertifiatJon ^required by reguUt WW injplwncnurg  the  Drug-Free  W 
F  The  regulalions.  publiihed  in  the  May  25, 1990  Federal  ReglsUr,  require  certinMtion  by  grantees  that  they  wiU  mauiiam 
a  drug-free  workplace  The  certiHcaUon  tet  out  below  is  a  material  representation  o(  fact  upon  which  reliance  wiU  be  placed 
when  the  Department  of  Health  and  Human  Services  (HHS)  determines  to  award  the  grant.  If  U  is  later  determined  lUi 
the  grantee  knowingly  rendered  a  false  certification,  or  otherwise  violates  the  requirements  of  the  Drug-Free  Workplace 
Act,  rfHS,  in  addition  to  any  other  remedies  available  to  the  Federal  Goveramenl,  may  taken  action  authorized  under  the 
Drug  Tree  Workplace  Aa.  False  cenL'icatioD  or  violation  of  ihc  certification  shaD  be  grounds  for  suspension  of  paymcr.ts, 
suspcasion  or  termination  of  grants,  or  govemmeatviide  suspcnsjon  or  debarment. 

Workplaces  under  grants,  for  grantees  other  thixj  individuals,  need  not  be  identified  on  the  certification.  If  knowa,tnc;,   | 

may  br  identified  in  the  grant  appbcation.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  application,  or  i;pon 
award,  if  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  workplace(s)  on  file  m  its  office  and  mske  tt\r 
informatioo  available  for  Federal  inspection.  Failure  to  identify  all  known  workplaces  constiwtes  a  violation  of  the  grantee's 
dnig-free  workplace  requirements. 

Workplace  identifications  must  indude  the  actual  address  of  buildings  (or  parU  of  bufldings)  or  other  sites  where  •■on. 
under  the  grant  takes  place  Categorical  descriptions  may  be  used  (e^  all  vchidis  of  a  mass  transa  authority  or  State 
highway  department  while  in  operation.  State  employees  in  each  local  unemployment  office,  performers  in  concert  hall»  w 
radio  studios.) 

U  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agenc>  of 
Use  chattge(s),  if  it  previously  identified  the  workplaces  in  question  (see  above). 

Dcfuutioos  of  terms  in  the  Nooprocurement  Suspension  and  Debarment  common  rtile  and  Dnig-Free  Workplace 
common  rule  apply  to  this  certification.  Grantees'  attention  is  called,  in  particular,  to  the  following  dcfimtwns  from  these 

•CootroJIed  subsUncc'  means  a  controlled  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Aa  (21 
use  812,  and  as  further  defined  by  reguUtion  (21  CFR  1308.11  through  1308.15).  i„  u  w., 

"ConvicUoo"  means  a  fmding  of  guilt  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  l>y  any 
judicjal  body  charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  State  criminal  drug  aatutes; 

'Crimioat  drug  statnU'  means  a  Federal  or  non-Federal  criminal  sutute  invoKing  the  manufacture,  distnbuiion, 
dispensing,  use,  or  possession  at  any  controlled  substance; 

Xapioycc'  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  grant,  rocluding:  (_i) 
All  'dif  ea  charge"  employees;  (li)  all  'indirect  charge"  employees  unless  their  impact  or  involvement  is  msignificant  to  the 
performance  of  the  grant;  and,  (iii)  temporary  personnel  and  consultanu  who  are  directly  engaged  in  the  performance  of 
work  ander  the  grant  and  who  are  on  the  grantee's  payroll.  This  defmiiion  does  not  include  workers  not  on  the  payroll  of 
ihc  grantee  (eg.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  independent  contraaors  not  on 
the  grantee's  payroll;  or  employees  of  subrecipients  or  subcontractors  in  covered  workplaces). 

Th«  gmntM  certifies  ttwt  H  will  or  will  continue  to  provida  a  drug-fTM  workplac*  by: 

(a)  Publishing  a  Hfif'mmt  notifying  employees  that  the  unlawful  manufacture,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's  workplace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareness  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  (2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace;  (3)  Any 
available  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  ■  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  pven  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  wilL 

(1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violation 
of  a  criminal  drug  statute  occurring  in  the  workplace  no  later  than  live  calendar  days  after  such  conviaion; 

(e)  Notifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  conviction.  Employers  of  conviaed  employees  must  provide  nouce. 
including  position  title,  to  every  grant  officer  or  other  designee  on  whose  grant  activity  the  ctJBvicted  employee  was  working, 
unless  the  Fcderai  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  include  the 
identification  number(s)  of  each  affected  graiU; 
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(f)  T«Jdng  one  of  the  foUowing  actions,  within  30  calendar  days  of  receiving  notice  under  subpaiagrapb  (d)(2).  wiih 
resped  to  any  employee  who  is  so  conviaed: 

(1)  Taking  appropriate  personnel  action  agaiasi  such  an  employee,  up  to  and  bcludicg  terminatioo,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973.  as  amended;  or,  (2)  Requiring  such  employee  to  participate  latisfaaoriJx 
in  a  drug  abuse  assistance  or  rehabiLtatioo  program  approved  for  such  purposes  by  a  Federal,  State,  or  local  hcahh.  b» 
enforcement,  or  other  appropriate  agency, 

(j)  Making  a  good  faith  effort  to  continue  to  mabtain  a  drug-free  workplace  through  implementation  of  paragraphs  (a) 
(b).  (c).  (d),  (e)  and  (0- 

Tht  gnrAt*  may  Insert  In  the  space  provided  below  the  «he(5)  for  the  performance  of  work  done  In 
Connection  with  the  specific  grant  (use  attachments,  If  needed): 

Pl3  rt  «f  Perfonnanct  (Street  address.  City,  County,  SUfe,  ZIP  Code) 


Chirk 


_  i/<>»*re  are  workplaces  on  file  (hat  are  not  identified  here. 


SecLoQS  76^30(c)  and  (d)(2)  and  76.635(a)(1)  and  (b)  provide  thai  a  Federal  agency  may  designate  a  central  receipt 
point  for  STATE-V.1DE  AND  STATE  AGENCY-WIDE  certifications,  and  for  notification  of  criminal  drug  convictions. 
For  the  Department  of  Health  and  Human  Services,  the  central  receipt  point  is:  Division  of  Grants  Management  and 
Oversight,  Office  of  Management  and  Acquisition,  Department  of  Health  and  Human  Services,  Room  517-0,  200 
Independence  Avecu^S.W.,  Washington,  D.C  20201. 


DCMO  F*m«:    R*«W4  Mar  1*90 


BILUNO  CODE  4ia4-01-C 
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Attachment  F — Certification  Regarding 
Debarment,  Suspension,  and  Other 
Responsibility  Matters — Primary 
Covered  Transactions 

By  signing  and  submitting  this 
proposal,  the  applicant,  defined  as  the 
primary  participant  in  accordance  with 
-45  CFR  Part  76,  certifies  to  the  best  of 
its  knowledge  and  believe  that  it  and  its 
principals: 

(a)  are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  covered  transactions  by 
any  Federal  Department  or  agency; 

(b)  have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted 
of  or  had  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or 
a  criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal,  State,  or 
local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal 
or  State  antitrust  statutes  or  commission 
of  embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  or  receiving 
stolen  property; 

(c)  are  not  presently  indicted  or 
otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  (Federal,  State 
or  local)  with  commission  of  any  of  the 
offenses  enumerated  in  paragraph  (1)  (b) 
of  this  certification;  and 

(d)  have  not  within  a  3-year  period 
preceding  this  application/proposal  had 
one  or  more  public  transactions 
(Federal,  State,  or  local)  terminated  for 
cause  or  default. 

The  inability  of  a  person  to  provide 
the  certification  required  above  will  not 
necessarily  result  in  denial  of 
participation  in  this  covered 
transaction.  If  necessary,  the  prospective 
participant  shall  submit  an  explanation 
of  why  it  cannot  provide  the 
certification.  The  certification  or 
explanation  will  be  considered  in 
connection  with  the  Department  of 
Health  and  Human  Services  (HHS) 
determination  whether  to  enter  into  this 
transaction.  However,  failure  of  the 
prospective  primary  participant  to 
furnish  a  certification  or  an  explanation 
shall  disqualify  such  person  from 
participation  in  this  transaction. 

The  prospective  primary  participant 
agrees  that  by  submitting  this  proposal, 
it  will  include  the  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transaction."  provided  below  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 


Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  (To  Be  Supplied  to  Lower 
Tier  Participants) 

By  signing  and  submitting  this  lower 
tier  proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part 
76,  certifies  to  the  best  of  its  knowledge 
and  belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  federal  department  or 
agency. 

(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of 
the  above,  such  prospective  participant 
shall  attach  an  explanation  to  this 
proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this 
proposal  that  it  will  include  this  clause 
entitled  "Certification  Regarding 
Debarment,  Suspension,  Ineligibility, 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Tran.sactions,"  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

Attachment  G — Executive  Order 
12372— State  Single  Points  of  Contact 

Arizona 

Mrs.  Janice  Dunn,  Attn:  Arizona  State 
Clearinghouse,  3800  N.  Central 
Avenue,  14th  Floor,  Phoenix,  Arizona 
85012,  Telephone  (602)  280-1315 

Arkansas 

Tracie  L.  Copeland,  Manager,  State 
Clearinghouse,  Office  of 
Intergovernmental  Services, 
Department  of  Finance  and 
Administration.  P.O.  Box  3278,  Little 
Rock,  Arkansas  72203.  Telephone 
(501) 682-1074 

California 

Glenn  Stober,  Grants  Coordinator,  Office 
of  Planning  and  Research,  1400  Tenth 
Street,  Sacramento,  California  95814, 
Telephone  (916) 323-7480 

Colorado 

State  Single  Point  of  Contact,  State 
Clearinghouse,  Division  of  Local 
Government,  1313  Sherman  Street, 
Room  520,  Denver,  Colorado  80203, 
Telephone  (303)  866-2156 

Delaware 

Ms.  Francine  Booth,  State  Single  Point 
of  Contact,  Executive  Department, 
Thomas  Collins  Building,  Dover, 
Delaware  19903,  Telephone  (302) 
736-3326 


District  of  Columbia 

Rodney  T.  Hallman,  State  Single  Point 
of  Contact,  Office  of  Grants 
Management  and  Development,  717 
14th  Street,  N.W..  Suite  500, 
Washington,  DC  20005,  Telephone 
(202) 727-6551 

Florida 

Florida  State  Clearinghouse, 
Intergovernmental  Affairs  Policy  Unit, 
Executive  Office  of  the  Governor, 
Office  of  Planning  and  Budgeting,  The 
Capitol,  Tallahassee,  Florida  32399- 
0001,  Telephone  (904)  4B8-8441 

Georgia 

Mr.  Charles  H.  Badger,  Administrator, 
Georgia  State  Clearinghouse,  254 
Washington  Street,  S.W.,  Atlanta, 
'Georgia  30334.  Telephone  (404)  656- 
3855 

Illinois 

Steve  Klokkenga,  State  Single  Point  of 
Contact,  Office  of  the  Governor.  107 
Stratton  Building,  Springfield,  Illinois 
62706,  tfelephone  (217)  782-1671 

Indiana 

Jean  S.  Blackwell,  Budget  Director,  State 
Budget  Agency,  212  State  House, 
Indianapolis,  Indiana  46204, 
Telephone  (317)  232-5610 

Iowa 

Mr.  Steven  R.  McCann,  Division  of 
Community  Progress,  Iowa 
Department  of  Economic 
Development,  200  East  Grand 
Avenue,  Des  Moines.  Iowa  50309, 
Telephone  (515)  281-3725 

Kentucky 

Ronald  W.  Cook,  Office  of  the  Governor, 
Department  of  Local  Government, 
1024  Capitol  Center  Drive,  Frankfort, 
Kentucky  40601.  Telephone  (502) 
564-2382 

Maine 

Ms.  Joyce  Benson,  State  Planning  Office, 
State  House  Station  #38,  Augusta, 
Maine  04333,  Telephone  (207)  289- 
3261 

Maryland 

Ms.  Mary  Abrams,  Chief,  Maryland 
State  Clearinghouse,  Department  of 
State  Planning,  301  West  Preston 
Street,  Baltimore,  Maryland  21201- 
2365.  Telephone  (301)  225-4490 

Massachusetts 

Karen  Arone,  State  Clearinghouse, 
Executive  Office  of  Communities  and 
Development,  100  Cambridge  Street. 
Room  1803,  Boston,  Massachusetts 
02202,  Telephone  (617)  727-7001 
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Michigan 

Richard  S.  Pastula.  Director,  Michigan 
Department  of  Commerce.  Lansing, 
Michigan  48909,  Telephone  (517) 
373-7356 

Mississippi 

Ms.  Cathy  Mallette,  Clearinghouse 
Officer,  Office  of  Federal  Grant 
Management  and  Reporting,  301  West 
Pearl  Street,  Jackson,  Mississippi 
39203,  Telephone  (601)  960-2174 

Missouri 

Ms.  Lois  Pohl,  Federal  Assistance 
Clearinghouse,  Office  of 
Administration,  P.O.  Box  809,  Room 
430,  Tnunan  Building,  Jefferson  City, 
Missouri  65102,  Telephone  (314)  751- 
4834 

Nevada 

Department  of  Administration,  State 
Clearinghouse,  Capitol  Complex, 
Carson  City,  Nevada  89710. 
Telephone  (702)  687^065,  Attention: 
Ron  Sparks,  Clearinghouse 
Coordinator 

New  Hampshire 

Mr.  Jeffrey  H.  Taylor,  Director,  New 
Hampshire  Office  of  State  Planning, 
Attn:  Intergovernmental  Review, 
Process/James  E.  Bieber,  2V2  Beacon 
Street,  Concord,  New  Hampshire 
03301,  Telephone  (603)  271-2155 

N^v  Jersey 

Gregory'  W.  Adkins,  Acting  Director, 
Division  of  Community  Resources, 
N  J.  Department  of  Community 
Affairs,  Trenton,  New  Jersey  08625- 
i0803.  Telephone  (609)  292-6613 
iPlease  direct  correspondence  and 
questions  to:  Andrew  J.  Jaskolka,  State 
Review  Process.  Division  of  Community 
Resources.  CN  814.  Room  609.  Trenton. 
Nfw  Jersey  08625-0803,  Telephone 
39) 292-9025. 


(6pc 


j\|'»v  Mexico 

Gtcrge  Elliott,  Deputy  Director.  State 
Budget  Division,  Room  190.  Bataan 
[Memorial  Building,  Santa  Fe,  New 
JMexico  87503,  Telephone  (505)  827- 
3640.  FAX  (505)  827-3006 

New  York 

Nfvv  York  State  Clearinghouse,  Division 
of  the  Budget,  State  Capitol.  Albany, 
New  York  12224,  Telephone  (518)' 
474-1605 

North  Carolina 

Mrs.  Chrys  Baggett,  Director.  Office  of 
the  Secretary'  of  Admin.,  N.C.  State 
Clearinghouse,  116  VV.  Jones  Street. 
Raleigh,  North  Carolina  27603-8003. 
Telephone  (919)  733-7232 


North  Dakota 

N.D.  Single  Point  of  Contact,  Office  of 
Intergovernmental  Assistance,  Office 
of  Management  and  Budget.  600  East 
Boulevard  Avenue.  Bismarck,  North 
Dakota  58505-0170.  Telephone  (710) 
224-2094 

Ohio 

Larry  Weaver.  State  Single  Point  of 
Contact,  State/Federal  Funds 
Coordinator,  State  Clearinghouse, 
Office  of  Budget  and  Management,  30 
East  Broad  Street,  34th  Floor, 
Columbus,  Ohio  43266-0411. 
Telephone  (614) 466-0698 

Rhode  Island 

Mr.  Daniel  VV.  Varin,  Associate  Director. 
Statewide  Planning  Program, 
Department  of  Administration, 
Division  of  Planning,  265  Melrose 
Street,  Providence.  Rhode  Island 
02907,  Telephone  (401)  277-2656 
Please  direct  correspondence  and 

questions  to:  Review  Coordinator,  Office 

of  Strategic  Planning. 

South  Carohna 

Omeagia  Burgess.  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street, 
Room  477,  Columbia.  South  Carolina 
29201,  Telephone  (803)  734-0494 

South  Dakota 

Ms.  Susan  Comer,  State  Clearinghouse 
Coordinator,  Office  of  the  Governor, 
500  East  Capitol.  Pierre,  South  Dakota 
57501,  Telephone  (605)  773-3213 

Tennessee 

Mr.  Charles  Bnwn.  State  Single  Point  of 
Contact,  Stato  Planning  Office,  500 
Charlotte  Avenue.  309  John  Sevier 
Building,  Nashville,  Tennessee  37219. 
Telephone  (615)  741-1676 

Texas 

Mr.  Thomas  Adams,  Governor's  Office 
of  Budget  and  Planning,  P.O.  Box 
12428.  Austin,  Texas  78711. 
Telephone  (512) 463-1778 

Utah 

Utah  State  Clearinghouse,  Office  of 
Planning  and  Budget,  ATTN:  Carolyn 
Wright,  Room  116  State  Capitol,  Salt 
lake  City.  Utah  84114,  Telephone 
(801) 538-1535 

Vermont 

Mr.  Bernard  D.  Johnson,  Assistant 
Director,  Office  of  Policy  Research  & 
Coordination.  Pavilion  Office 
Building,  109  State  Street,  Montpelier, 
Vermont  05602,  Telephone  (802)  828- 
3326 


West  Virginia 

Mr.  Fred  Cutlip,  Director,  Community 
Development  Division,  West  Virginia 
Development  Office,  Building  #6, 
Room  553,  Charleston.  West  Virginia 
25305,  Telephone  (304)  348-4010 

Wisconsin 

Mr.  WiUiam  C.  Carey,  Federal/State 
Relations,  Wisconsin  Department  of 
Administration,  101  South  Webster 
Street,  P.O.  Box  7864,  Madison, 
Wisconsin  53707.  Telephone  (608) 
266-0267 

Wyoming 

Sheryl  Jeffries,  State  Single  Point  of 
Contact.  Herschler  Building,  4th 
Floor,  East  Wing,  Cheyenne, 
Wyoming  82002.  Telephone  (307) 
777-757A 

Guam 

Mr.  Michael  J.  Reidy.  Director,  Bureau 
of  Budget  and  Management  Research. 
Office  of  the  Governor.  P.O.  Box  2950. 
Agana,  Guam  96910,  Telephone  (671) 
472-2285 

Northern  Mariana  Islands 

State  Single  Point  of  Contact,  Planning 
and  Budget  Office,  Office  of  the 
Governor,  Saipan,  CM,  Northern 
Mariana  Islands  96950 

Puerto  Rico 

Norma  Burgos/Jose  H.  Caro,  Chairman/ 
Director,  Puerto  Rico  Planning  Board, 
Minillas  Government  Center,  P.O.  Box 
41119,  San  Juan,  Puerto  Rico  00940- 
9985.  Telephone  (809)  727-4444 

Virgin  Islands 

Jose  L.  George,  Director,  Office  of 
Management  and  Budget.  #41 
Norregade  Emancipation  Garden 
Station.  Second  Floor.  Saint  Thomas, 
Virgin  Islands  00802 
Please  direct  correspondence  to: 

Linda  Clarke.  Telephone  (809)  774- 

0750. 

Attachment  H — Certification  Regarding 
Lobbying 

Certification  for  Contracts.  Grants, 
Loans,  and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best 
of  his  or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds 
have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person 
for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in 
connection  with  awarding  of  any 
Federal  contract,  the  making  of  any 
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Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or 
cooperative  agreement. 

(2)  If  any  funds  other  than  Federal 
appropriate  funds  have  been  paid  or 
will  be  paid  to  any  person  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee 
of  a  Member  of  Congress  in  connection 
with  this  Federal  contract,  grant,  loan  or 
cooperative  agreement,  the  undersigned 
shall  complete  and  submit  Standard 
Form-LLL,  "Disclosure  Form  to  Report 
Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that 
the  language  of  this  certification  be 
included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including 
subcontracts,  subgrants,  and  contracts 


under  grants,  loans,  and  cooperative 
agreements)  and  that  all  subrecipients 
shall  certify  and  disclose  accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which 
reliance  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required 
certification  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such 
failure. 

State  for  Loan  Guarantee  and  Loan 
Insurance 

The  undersigned  states,  to  the  best  of 
his  or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of 


Congress,  or  an  employee  of  a  Member 
of  Congress  in  connection  with  this 
commitment  providing  for  the  United 
States  to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form 
to  Report  Lobbying,"  in  accordance  with 
its  instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  require  statement 
shall  be  subject  to  a  civil  penalty  of  not 
less  than  $10,000  and  not  more  than 
$100,000  for  each  such  failure. 

Signature 

Title 

Organization 

Date 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.SC.  1352 
(See  reverse  for  public  burden  disclosure.) 


Appfo»»«j  br  om» 

014C-004* 


1.     Type  of  Federal  Action: 

□   a.  contract 
b.  grant 

c.  cooperative  agreement 
d   loan 

e.  loan  guarantee 

f.  loan  insurance 


2.     Status  of  Federal  Action: 

I      I  a.  bid/offer'application 
'—''■  b.  initial  award 
c.  post-award 


Name  and  Address  of  Reporting  Entity: 

D     Prime 


G     Subawardee 

Tier ,  if  known: 


Congressional  District  if  known- 


6.     Federal  Oepartment'Agency: 


8.     Federal  Action  Number,  if  known: 


3.     Report  Type: 

□  a.  initial  filing 
b.  material  change 

For  Materia]  Change  Only: 


year 

date  of  last  report 


quarter 


5.     If  Reporting  Entity  in  No.  4  is  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  know  n- 


7.      Federal  Program  Name  Description: 


CFDA  Number,  if  ipplicable 


9.      Award  Amount /^tvtown: 
i 


10.  a.  Name  and  Address  of  Lobbying  Entity 

(If  individual,  last  name,  first  name.  Ml): 


b.  Individuals  Performing  Services  (including  address  if 
different  from  No.  70aT 
(last  name,  first  name.  Ml): 


(iftjch  Coniinuttior}  Sheetis)  Sf-LLL-A.  rfnecgtsjfyi 


11.  Amount  of  Payment  (ch->    :  all  that  apply): 

i  D  actual        G  planned 


12.  Form  of  Payment  (check  all  that  apply): 
G     a.  cash 

Q     b.  in-ldnd;  specify:   nature 

value    


13.  Type  of  Payment  (check  all  that  apply): 


G 

a. 

retainer 

G 

b. 

one-time  fee 

G 

c. 

commission 

G 

d. 

contingent  fee 

G 

e. 

deferred 

G 

f. 

other;  specify: 

14.   Brief  Description  of  Services  Performed  or  to  be  Performed  and  Date<s)  of  Service,  including  officer<s),  employeets), 
or  Memberfs^  contacted,  for  Payment  Indicated  in  Item  11: 


(ttlid^  Continuavon  SheHlsl  Sf-LLl-\  if  ntcfufy' 


15.   Continuation  Sheet(s)  SF-LLL-A  attached:         C  Yes 


G  No 


1€  iMorrf.Attor  fvqwKied  ttwough  ct,rt  ivm  n  fcjlhofued  br  lilt*  31  OSC 
•«ctK>-i  1JSJ  T1»s  -lutloMjT  rf  ki6t>yin|  •ctryines  «  a  mtunti  norrwnuton 
<*  tict  upon  -tiKfi  rthjncc  mn  pUcrd  by  <>>•  n«'  »do»«  «!>•»>  ihit 
ttsnuction  wAi  mtidt  or  «nt»««d  into  Tbi«  d-Klotuf*  n  i«^uif«d  pwfluMU  lo 
Jl  L>SC  Mil  Thij  «i4ormalion  anil  b>  ivpontd  id  »>•  CongTtt  »m.. 
■rnual^r  a«^  wfll  b*  ■yaiUt>«  ^sr  public  mip»ction  Ar-y  f^rtoi'  vrfV)  UJs  Co 
fi:*  Tt^e  ivquirvd  d.tctoMifT  bh^t  b«  «ubf«c:  to  a  cwit  pnuiry  oi  not  ^t  <t>«n 
t^oooo  and  not  mon  ihar  tlCXi  OOC  to*  Mch  luch  f^lurr 


Signature: 


Print  Name: 
rule:  


Telephone  No.: 


Date: 


fettetd  Use  OnJy- 
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Attachment  I 

The  following  DHHS  regulations 
apply  to  all  applicants/grantees  under 
the  Discretionary  Grants  Program: 
Title  45  of  the  Code  of  Federal 
Regulations: 
Part  16 — Procedures  of  the  Department 

Grant  Appeals  Board- 
Part  74 — Administration  of  Grants  (non- 
governmental) 
Part  74 — Administration  of  Grants  (state 
and  local  governments  and  Indian 
Tribal  affiliates): 
Sections  74.62(a)    Non-Federal 

Audits 
74.173     Hospitals 
74.174(b)     Other  Nonprora 

Organizations 
74.304    Final  Decisions  in  Disputes 
74.710    Real  Property,  Equipment 

and  Supplies 
74.715    General  Program  Income 
Part  75 — Informal  Grant  Appeal 

Procedures 
Part  76 — Debarment  and  Suspension 
form  Eligibility  for  Financial 
Assistance 
Subpart  F — Drug  Free  Workplace 
Requirements 
Part  80 — Non-discrimination 
Under  Programs  Receiving  Federal 
Assistance  through  the  Department 
of  Health  and  Human  Services 
Effectuation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964 
Part  81 — Practice  and  Procedures  for 
Hearings  Under  Part  80  of  this  Title 


Part  83 — Nondiscrimination  on  the  basis 
of  sex  in  the  admission  of 
individuals  to  training  programs 

Part  84 — Non-discrimination  on  the 
Basis  of  Handicap  in  Programs 

Part  91 — Non-discrimination  on  the 
Basis  of  Age  in  Health  and  Human 
Services  Programs  or  Activities 
Receiving  Federal  Financial 
Assistance 

Part  92 — Uniform  Administrative 
Requirements  for  Grants  and 
•     Cooperative  Agreements  to  States 
and  Local  Governments  (Federal 
Register,  March  11,  1988) 

Part  93 — New  Restrictions  on  Lobbying 

Part  100 — Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities 

Attachment  J — Checklist  for  Use  in 
Submitting  OCS  Grant  Applications 
(Optional) 

The  application  should  contain: 

1.  A  completed,  signed  SF— 424, 
"Application  for  Federal  assistance". 
The  letter  code  for  the  priority  area  e.g., 
UR)  should  be  in  the  lower  right  band 
comer. 

2.  A  completed  "Budget 
Information — Non-Construction"  (SF- 
424A); 

3.  A  signed  "Assurance — Non- 
Construction"  (SF-424A); 

4.  A  Project  Abstract 

5.  A  Project  Narrative  beginning  with 
a  Table  of  Contents  that  describes  the 
project  in  the  following  order: 


(a)  Eligibility  Confirmation 

(b)  Analysis  of  Need  (except  for  Sub- 
Priority  1.4) 

(c)  Organizational  Experienc-e  and 
Staff  Responsibilities 

(d)  Work  Prognim  (including 
Executive  Summary) 

6.  Appendices,  including  By-Laws; 
Articles  of  Incorporation,  proof  of  non- 
profit status  where  applicable;  resumes, 
written  agreements  re  grants, 
coordination  with  JOBS,  etc.;  Single 
Point  of  Contact  comments  (where 
applicable);  certification  regarding  anti- 
lobbying  activities;  and  a  disclosure  of 
lobbying  activities. 

7.  A  signed  copy  of  "Certification 
Regarding  Anti-Lobbying  Activities. 

8.  A  completed  "Disclosures  of 
Lobbying  Activities",  if  appropriate;  and 

9.  A  self-addressed  mailing  label 
which  can  be  affixed  to  a  notice  to 
acknowledge  receipt  of  appfication. 

The  application  should  not  exceed  a 
total  of  50  pages  for  applications 
submitted  under  sub-priority  areas  1.1 
and  1.2  and  30  pages  for  all  applications 
submitted  under  the  other  subpriority 
areas.  It  should  include  one  original  and 
four  identical  copies,  printed  on  white 
8V2  by  11  inch  paper  only.  Applications 
should  be  two  holed  punched  at  the  top 
center  and  fastened  with  a  compressor 
slide  paper  fastener  or  a  binder  clip.  All 
pages  should  be  numbered. 

[PR  Doc  94-10914  Filed  5-6-94;  8:45  am] 
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Part  III 


Library  of  Congress 

Copyright  Office 

37  CFR  Parts  251,  252,  etc. 
Copyright  Arbitration  Royalty  Panels; 
Rules  and  Regulations;  Interim  Rule 
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LIBRARY  OF  CONGRESS 

Copyright  Office 

37  CFR  Parts  251.  252,  253,  254,  255, 
256.  257,  258,  259,  301,  302,  303,  304, 
305,  305.  307,  303,  309,  310  and  311 

[Docket  No.  RM  94-1  A] 

Copyright  Arbitration  Royalty  Panels; 
Rules  and  Regulations 

agency:  Copyright  Office,  Librar)'  of 

Congress. 

ACTION:  Interim  rpgulations. 

SUMMARY:  Ti\e  Copyright  Office  of  tJie 
Library  of  Congress  is  issuing  interim 
regulations  to  revise  the  rules  and 
regulations  of  the  former  CopjTight 
Royalty  Tribunal  adopted  by  the  Office 
on  December  22, 1993.  The  Office  is 
seeking  comments  on  these  interim 
rules,  which  will  govern  the  conduct  of 
royalty  distribution  and  rate  adjustment 
proceedings  prescribed  by  the  Copyright 
Royalty  Tribunal  Reform  Act  of  1993 
until  final  regulations  are  adopted. 
DATES:  Effective  May  9. 1994. 

Written  comments  should  be  received 
by  June  15, 1994.  Reply  comments 
should  be  received  by  July  15, 1994. 
ADDRESSES:  Fifteen  copies  of  written 
comments  should  be  addressed,  if  sent 
by  mail,  to:  Copyright  Arbitration 
Royalty  Panel  (CARP),  P.O.  Box  70977, 
Southwest  Station,  Washington,  DC 
20024.  If  delivered  by  hand,  copies 
should  be  brought  to:  Office  of  the 
General  Counsel,  Copyright  Office,  room 
LM-407,  James  Madison  Memorial 
Building,  101  Independence  Avenue, 
SE..  Washington.  DC  20540. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Roberts,  Senior  Attorney,  U.S. 
Copyright  Office,  Library  of  Congress, 
Washington,  DC  20540,  (202)  707-8380. 
SUPPLEMENTARY  INFORMATION:  The 
Copyright  Royalty  Tribunal  Reform  Act 
of  1993,  Public  Laxv  103-198, 
eliminated  the  CopjTight  Royalty 
Tribunal  (CRT)  and  replaced  it  with  a 
system  of  ad  hoc  Copyright  Arbitration 
Royalty  Panels  (CARPs).  administered 
by  the  Librarian  of  Congress  and  the 
Copyright  Office,  for  purposes  of 
distributing  royalties  and  adjusting 
royalty  rates  for  the  various  compuliory 
licenses  and  statutory  obligations  of  ihe 
Copyright  Code.  The  CRT  Reform  Act, 
which  was  effective  immediately  upon 
its  enactment,  directed  the  Librarian 
and  the  Office  to  adopt  the  rules  and 
regulations  of  the  CRT  found  in  chapter 
3  of  37  CFR,  17  U.S.C.  802(d),  and 
provided  that  the  CRT's  regulations 
were  to  remain  in  effect  until  the 
Librarian  adopts  "supplemental  or   \ 


superseding  regulations."  The  Office 
adopted  the  CRT's  rules  and  regulations 
on  an  interim  basis  on  December  22, 
1993,  and  notified  the  public  that  it 
intended  to  begin  a  rulemaking 
proceeding  to  revise  and  update  those 
rules.  58  FR  67690  (19Ci3).  Today's 
interim  regulations  are  the  latest  result 
of  that  rulemaking  proceeding. 

L  Notice  of  Proposed  Rulemaking 

On  January  18,  1994.  the  Copyright 
Office  of  the  Library  of  Congress 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  establishing  a  new 
set  of  rules  and  regulations  intended  to 
revise  those  of  the  former  CRT.  The 
NTRJvI  contained  long  and  substantial 
revisions  required  by  the  dual  structure 
of  the  royalty  rate  adjustment  and 
distribution  system  created  by  the  CRT 
Reform  Act.  Instead  of  a  single 
administrative  body  (the  CRT),  the  new 
system  features  a  division  of  authority. 
The  Librarian  and  the  Copyright  Office 
are  responsible  for  doing  the 
preUminary  work  necessary  for  the 
operation  of  both  the  distribution  and 
the  rate  adjustment  proceedings, 
including  the  organization  and  selection 
of  the  CARPs.  The  CARPs  are  given  sole 
authority  to  determine  the  appropriate 
distribution  of  royalties  and  the  royalty 
rates.  Their  determinations  are  later 
reviewed  by  the  Librarian  of  Congress. 
Since  the  OlT's  rules  were  not  designed 
to  implement  a  system  such  as  this,  we 
were  obliged  to  institute  this  rulemaking 
proceeding. 

The  NPRM  proposed  removal  of  parts 
301  through  311  of  chapter  III  of  37  CFR 
and  creation  of  subchapters  A  and  B  of 
chapter  U.  Subchapter  A  comprises  the 
Copyright  Office's  rules  and  procedures, 
con.sisting  of  parts  201-211.  which 
remain  unchanged.  New  subchapter  B. 
which  is  the  subject  of  this  rulemaking, 
comprises  parts  251-259,  and  is  devoted 
entirety  to  the  rules  and  procedures  of 
the  CARPs.  In  the  NPRM,  part  251,  the 
Copyright  Arbitration  Royalty  Panel 
Rules  of  Procedure,  consisted  of 
proposed  regulations  to  govern  the 
organization  of  the  CARPs,  access  to 
C\RP  meetings  end  records,  rules 
governing  the  conduct  and  course  of 
proceedings,  and  procedures  applicable 
to  rate  adjustments  and  distributions. 
The  NPRiM  also  reserved  a  subsection 
for  standards  of  conduct  for  arbitrators, 
and  sought  comment  as  to  what  the 
appropriate  ethical  and  financial 
standards  should  be. 

New  part  252  proposed  revised  rules 
for  the  filing  of  claims  to  cable  copyright 
royalties,  modeled  after  the  system  used 
by  the  CRT  for  the  filing  of  digital  audio 
(DART)  royalty  claims.  Parts  253  to 
256 — Use  of  Certain  Copyrighted  Works 


in  Connection  With  Noncommercial 
Educational  Broadcasting;  Adjustment 
of  Royalty  Rate  for  Coin-Operated 
Phonorecord  Players;  and  Adjustment  of 
Royalty  Payable  Under  Compulsory 
License  for  Making  and  Distributing 
Phonorecords — proposed  only  technical 
changes  to  the  former  CRT's  rules.  Like 
part  252,  part  257— Filing  of  Claims  to 
Satellite  Carrier  Royalty  Fees — was 
modeled  after  the  royalty  claim 
procedvu^s  used  by  the  CRT  for  DART. 
Finally,  parts  258  and  259 — Adjustment 
of  Royalty  Fee  for  Secondary 
Transmissions  by  Satellite  Carriers  and 
Filing  of  Claims  to  Digital  Audio 
Recording  Devices  and  Media  Royalty 
Payments — contained  only  minor 
technical  amendments.  Since  the  CRT 
Reform  Act  eliminated  llie  jukebox 
compulsory  hcense,  17  U.S.C.  116,  and 
replaced  it  with  a  provision  for 
negotiated  licenses,  the  NPRM  proposed 
elimination  of  the  CRT's  rules  governing 
the  filing  of  jukebox  claims  (formerly 
part  305  of  37  CFR). 

Following  issuance  in  the  Federal 
Register  of  the  NPRM,  the  Cop>Tight 
Office  invited  the  interested  parties  to  a 
public  meeting  to  discuss  the  proposed 
regulations  concerning  rules  and 
procedures  for  CopjTight  Arbitration 
Royalty  Panels.  The  public  meeting  was 
held  on  February  1, 1994,  at  Hearing 
room  921  of  the  Office  of  the  former 
Cop)Tight  Royalty  Tribunal.  More  than 
50  individuals  attended;  comments 
were  noted  in  an  unofficial  transcript 
and  became  part  of  the  Administrative 
Record. '  Written  comments  on  the 
proposed  rulemaking  were  due  on  or 
before  February  15,  1994.  Both  oral  and 
written  comments  are  reflected  in  our 
current  proceeding. 

The  Office  received  a  total  of  11 
comments.2  Many  parties  filed  joint 
comments,  and  some  of  the  joint 
commentators  also  filed  separate 
comments.  The  commentator  groups  for 
each  of  the  11  comments  were  as 
follows: 

Recording  Industry  Association  of 
America,  Inc  and  the  Alliance  of 
Artists  and  Recording  Companies,  Inc. 
(referred  to  collectively  as  "RLAA/ 
AARC); 


'  Lidividuals  wishing  to  inspect  the  unofficial 
transcript  of  this  ineeling  may  contact  the  Copyright 
General  Counsel's  Office  at  (202)  707-a380. 

'The  first  ten  comments  were  filed  on  time.  The 
lllh  comment,  from  the  Public  Broadcasting 
Service,  was  filed  April  21. 1994,  more  than  two 
months  late,  and  included  a  motion  for  leave  to  file 
the  comment.  The  Copyright  Office  sees  no  reason 
why  consideration  of  the  comment  should  be 
denied,  and  we  are  therefore  granting  PBS'  motion 
and  considering  the  views  expressed  in  the 
comment  for  this  rulemaking. 
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National  Music  Publishers  Association 
and  the  Harry  Fox  Agency 
(collectively  "Music  Publishers"); 

Electronic  Industries  Association 
("EIA"); 

American  Society  of  Composers, 
Authors  and  Publishers,  Broadcast 
Music.  Inc  ,  and  SESAC,  Inc. 
(Gollectiv>3ly  "Performing  Rights 
Sociedes"); 

United  Vidso  Division  of  United  Video 
Satellite  Croup.  Inc.  ("United 
Video"): 

National  Cable  Television  Association 
("NCTA"): 

Program  Suppliers,  Joint  Sports 
Claimants,  the  National  Association  of 
Broadcasters,  PubUc  Broadcasting 
Service,  American  Society  of 
ComposoiS,  Authors  and  Publishers, 
Broadcast  Music,  Inc..  SESAC,  Inc.. 
the  Devotional  Claimants,  the 
Canadian  Claimants,  and  National 
Pubhc  Radio  (collectively  "Copyright 
Owners");  J 

Program  Suppliers  ("Program 
Suppliers"); 

Joint  Sports  Claimants,  the  National 
Association  of  Broadcasters,  Pubhc 
Broadcasting  Service,  the  Devotional 
Claimants,  the  Canadian  Claimants, 
and  National  PubUc  Radio 
(collectively  "Certain  CopjTight 
Owners"). 

Gospel  Music  Coalition  and  Copyright 
Management,  Inc.  (collectively 
"Gospel  Music"); 

Public  Broadcasting  Service  ("PBS"). 

11.  CRT  Precedent  and  Pending  Matters 

The  NPRM  addressed  a  significant 
preliminary  issue:  How  the  Copyright 
Office  should  deal  with  matters  that 
were  pending  before  the  CRT  at  the  time 
of  its  elimination.  The  Office  stated  that 
it  was  "of  the  firm  opinion  that  it  is  not 
the  successor  agency  or  office  to  the 
Copyright  Royalty  Tribunal"  and  that  it 
was  therefore  making  a  "preliminary 
finding  that  all  proceedings  pending 


»  The  parties  comprising  the  Copyright  Owners 
derive  their  names  from  their  "Phase  I"  categories 
in  the  former  Tribunal's  cable  royalty  distribution 
proceedings.  The  Program  Suppliers  are  more  than 
100  producers  and  distributors  of  syndicated  series. 
movies,  and  television  specials  represented  by  the 
Motion  Picture  Association  of  America.  The  Joint 
Sports  Claimants  consist  of  Major  League  Baseball, 
the  National  Basketball  Association,  the  National 
Hockey  League  and  the  National  Collegiate  Athletic 
Association.  NAB  represents  claiming  television 
and  radio  stations.  PBS  represents  claiming  member 
television  stations  and  producers  of  public 
television  programs.  ASCAP.  BMI  and  SESAC  are 
three  performing  righu  societies,  also  known  as  the 
Music  Qalmants,  representing  their  members  and 
affiliates.  The  Devotional  Daimants  consist  of 
several  producers  and  syndicators  of  religious 
programming.  The  Canadian  Qaimants  represent 
Canadian  programs  broadcast  by  Canadian 
television  sUtiona.  NPR  represents  iu  claiming 
member  radio  station*. 


before  the  Tribunal  at  the  time  of  its 
elimination  were  terminated  at  that 
time."  59  FR  2551  (1994).  Parties 
wishing  to  have  pending  matters 
considered  by  either  the  Office,  or  the 
CARPs,  or  both,  would  have  to  resubmit 
the  matters  to  the  Office.  Id. 

The  Office  went  on  to  discuss  the 
precedential  effect,  if  any,  of  orders  and 
ruhngs  of  the  Tribunal  issued  in 
proceedings  that  were  pending  before 
the  Tribunal  at  the  time  of  its 
termination.  We  concluded: 

The  Office  has  no  intention  of  questioning 
or  reopening  matters  decided  by  the  former 
Tribunal  with  respect  to  ongoing 
proceedings.  However,  we  understand  that 
the  termination  of  pending  Tribunal 
proceedings  and  the  requirement  of  new 
filings  will  likely  raise  again  some  of  the 
issues  previously  decided  by  the  Tribunal. 
The  Copyright  Office  of  the  Library  of 
Congress  makes  a  preliminary  finding  that, 
while  we  will  look  to  the  Tribunal's 
decisions  and  orders  for  guidance,  neither 
the  Office  nor  the  Copyright  Arbitration 
Royalty  Panels  are  legally  bound  by  those 
decisions.  All  legal  issues  related  to 
proceedings  pending  before  the  Tribunal  at 
the  time  of  its  elimination  may  therefore  be 
resubmitted  to  the  Copyright  Office  and. 
where  appropriate,  to  the  Arbitration  Panels 
for  consideration.  Id. 

We  also  noted  in  a  footnote  to  this 
paragraph: 

The  Cop>Tight  Office  acknowledges  that  it 
is  of  course  bound  by  rate  adjustments  and 
distributions  that  the  Tribunal  had 
conducted  and  concluded  before  its 
elimination.  Thus,  for  example,  the  Office 
will  not  entertain  any  petitions  to  reexamine 
cable  distributions  for  years  earlier  than 
1990. 

Id.  at  fii.  l.„ 

These  statements  concerning  the 
refiling  of  pending  matters,  and  the 
possible  effect  as  legal  precedent  of  CRT 
rulings  in  pending  proceedings,  drew 
comments  firom  two  parties.  The 
Copyright  Owners  favored  the  Office's 
position  that  all  pending  CRT  matters 
terminated  with  enactment  of  the  CRT 
Reform  Act  and  would  have  to  be  refiled 
with  the  Office,  the  CARPs,  or  both. 
Copyright  Owners,  comment  at  2.  They 
noted  that  the  largest  single  matter  to  be 
affected  by  this  policy  decision  is  the 
1990  cable  distribution,  and  asked  that 
the  parties  to  that  proceeding  be 
allowed  to  resubmit  their  cases  with  the 
Copyright  Office,  but  with  two 
qualifications.  First,  according  to  the 
Copyright  Owners,  the  "parties  should 
be  permitted  to  comment  on  the 
appropriate  dates  for  submittal  of  the 
1990  cases  and  the  start  of  the  1990 
hearing  before  a  panel."  Id.  at  3.  Second, 
they  asked  that  the  parties  in  the  1990 
distribution  not  be  restricted  to 
evidence  submitted  to  the  CRT:  in  other 


words,  that  they  be  allowed  to  update 
their  cases  in  their  filings  with  the 
Office  rather  than  being  bound  by  what 
they  previously  submitted  to  the 
Tribunal.  Id.  at  3-4. 

On  the  issue  of  ruhngs  by  the  CRT  in 
pending  proceedings,  the  Copyright 
Owners  agreed  in  principle  wi'Ji  the 
Office's  preliminary  finding  that  these 
CRT  rulings  are  not  binding,  but 
suggested  "slight  changes  to  the 
phrasing  of  the  discussion."  !d.  at  4. 
According  to  the  Cop>Tight  0%sT:Prs,  the 
NPRM  was  unclear  as  to  whether  the 
Office's  statement — that  neither  it  nor 
the  CARPs  are  botmd  by  CRT  rj lings— 
applied  only  to  matters  pcndir.-;  -.t  the 
time  of  the  CRT's  termination,  or 
whether  it  was  intended  to  apply  to  all 
CRT  decisions.  If  the  language  In  the       " 
NPRM  was  intended  to  refer  to  all  CRT 
rulings,  then  the  Copyright  Owners 
argued  that  it  is  contrary  to  tl!*»  intent 
and  language  of  17  U.S.C.  802(c).  Id.  at 
4-5. 

RIAA/AARC  also  questioned  the 
NPRM's  statement  regarding  treatment 
of  CRT  precedent.  Their  comments 
suggest  that  they  interpret  the  NPRM  as 
asserting  that  the  Office  and  the  CARPs 
are  free  to  ignore  CRT  precedent  in  all 
cases.  RIAA/AARC.  comment  at  1. 
RIAA/AARC  appears  to  be  arguing  that 
any  and  all  decisions  of  the  CRT — not 
only  those  in  concluded  matters  but  also 
those  in  matters  pending  on  or  before 
December  17. 1993— represent  legal 
precedent  that  is  binding  on  the  Office 
and  the  CARPs.  Id.  at  2. 

On  reexamination  of  the  NPRM,  and 
especially  in  light  of  these  comments, 
we  have  to  admit  that  our  discussions 
both  of  the  refiling  of  pending  matters 
and  the  legal  effect  of  CRT  decisions 
were  unclear.  These  are  extremely 
important  issues,  and  we  will  try  to 
clear  up  the  confusion  here. 

First  of  all.  the  Office  restates  its  "firm 
opinion  that  it  is  not  the  successor 
agency  or  office  to  the  Copyright 
Royalty  Tribunal."  59  FR  2551  (1994). 
Second,  we  adhere  to  the  policy 
determination  that  any  proceeding  still 
pending  before  the  CRT  on  the  date  of 
its  elimination,  December  17, 1993 — 
whether  it  involved  rate  adjustment, 
distribution,  rulemaking,  or 
administration — terminated  as  of  that 
date.  The  legal  effect  of  that  termination 
is  that  the  proceeding  has  ceased  to 
exist,  and  that  any  ruUngs  or  decisions 
made  by  the  Tribimal  during  the 
proceeding  are  null  and  void  and 
without  any  binding  effect,  as  precedent 
or  otherwise,  on  the  Copyright  Office, 
the  CARPs.  or  the  parties. 

In  cases  where  a  proceeding  was 
terminated  by  operation  of  the  CRT 
Reform  Act  on  December  17. 1993.  the 
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parties  will  be  obliged  to  refile  in  the 
Copyright  Office  in  accordance  with 
these  new  CARP  regulations,  and 
present  their  arguments  and,  as  a 
general  rule,  their  evidence,*  as  if  there 
had  never  been  a  proceeding  before  the 
CRT.  Parties  to  the  1990  cable 
distribution  are  not  bound  by  their 
earlier  filing  with  the  CRT,  and  may 
refile  their  cases  and  evidence  as  they 
see  fit.' 

Section  802(c)  of  the  Copyright  Code 
requires  the  CARPs  to  "act  on  the  basis 
of*   *   •  prior  decisions  of  the 
Copyright  Royalty  Tribunal."  We 
emphasize,  however,  that  this 
requirpnient  applies  only  to  proceedings 
that  were  concluded  by  the  Tribunal. 
For  example,  CRT  rulings  fi-om  the  1989 
cable  distribution  have  precedential 
effect  because  the  1989  distribution  is  a 
concluded  proceeding,  but  rulings  made 
during  the  1990  cable  distribution  are 
without  precedential  effect. 

We  should  add  that,  although  rulings 
and  orders  from  proceedings  that  were 
pending  before  the  CRT  at  the  time  of 
its  elimination  do  not  constitute  binding 
precedent,  the  Copyright  Office  will 
review  those  rulings  and  orders  for 
information  and  guidance  if  the  same 
issues  arise  during  the  course  of  a 
refiled  proceeding,  and  will  call  them  to 
the  attention  of  the  CARP. 

There  is  an  important  distinction  to 
be  made  here.  What  we  have  said  so  far 
applies  to  cases  where  a  proceeding  was 
underway  at  the  CRT  before  December 
17,  1993,  except  for  claims  to  royalties 
filed  with  the  CRT  before  its 
elimination.  Royalty  claims  are  required 
to  be  filed  during  specific  time  periods 
set  by  the  Copyright  Code,  and  any  valid 
claims  filed  with  the  CRT  before  the 
statutory  deadlines,  and  still  pending  on 
December  17,  1993.  are  unaffected  by 
the  new  law.  For  example,  the  Code 
requires  claims  for  DART  royalties  to  be 
filed  in  January  and  February  of  each 
year  with  respect  to  royalties  from  the 
preceding  calendar  year.  17  U.S.C. 
1007(a)(1).  Claims  to  1992  royalties  had 
to  be  filed  with  the  CRT  by  February  28, 
1993.  It  is  not  now  necessary  to  refile 
those  claims  with  the  Copyright  Office, 
even  though  1992  DART  royalties  have 


*  A  que.ilion  was  raised  in  the  February  1. 1994, 
meeting  as  to  the  possibility,  when  the  1990  cable 
distribution  proceedings  are  initialed  by  a  CARP,  of 
incorporating  by  reference,  rather  than  completely 
reniing.  one  or  more  long  documents  already  filed 
by  a  party  in  the  suspended  CRT  proceedings.  We 
agree  that,  to  avoid  wasteful  and  needless 
duplication,  the  CAfU*  should  have  the  prerogative 
to  permit  incorporation  by  reference. 

'As  recommended  in  the  comments  of  the 
Copyright  Owners,  we  will  at  a  later  date  invite  the 
parties  to  the  1990  cable  distribution  to  comment 
on  when  the  proceeding  should  commence  before 
the  CARP. 


yet  to  be  distributed.  The  Copyright 
Office  has  received  from  the  CRT  all 
claims  to  1992  DART  royalties  that  had 
been  filed  with  the  Tribunal,  and  it  is 
therefore  unnecessary,  and  without  legal 
effect,  to  refile  those  claims  with  the 
Office. 

Finally,  in  connection  with  DART 
filings,  an  issue  raised  by  one  of  the 
commentators  brings  up  questions 
related  to  those  we  have  been 
discussing.  The  comment  of  the 
Performing  Rights  Societies  contests  the 
validity  of  the  rule  proposed  in  §259.2 
of  the  NPRM,  which  would  require  a 
performing  rights  society  "*  *   *  to 
obtain  from  its  members  or  affiliates 
separate  specific  and  written 
authorization  signed  by  members, 
affiliates  or  their  representatives  to  file 
claims  to  the  Musical  Works  Fund 
*  *   *".  Performing  Rights  Societies, 
comment  at  1.  This  rule  was 
promulgated  by  the  CRT  on  October  18, 
1993,  and,  as  directed  by  the  CRT 
Reform  Act,  the  Office  adopted  it  in  its 
December  22, 1993,  regulation.  58  FR 
67690  (1993).  Our  NPRM  did  not 
propose  to  amend  the  regulation  beyond 
renaming  it  and  assigning  it  a  new 
section  number  (§  259.2).  The 
Performing  Rights  Societies  filed  a 
petition  for  reconsideration  of  the  rule 
with  the  CRT  on  November  3, 1993, 
before  the  Tribunal  was  terminated,  and 
are  now  asking  for  Copyright  Office 
consideration  of  the  question  in  the 
conte.xt  of  this  rulemaking.  Gospel 
Music  has  filed  an  opposition.  Gospel 
Music,  comment  at  1-3. 

Although  referred  to  as  a  "comment," 
the  letter  from  the  Performing  Rights 
Societies  is  more  in  the  nature  of  a 
petition  to  address  the  issue  anew.  They 
say  that  they  wish  "to  petition  to  reopen 
the  Tribunal's  former  rulemaking 
proceeding,"  and  to  have  the  matter 
addressed  by  the  CopjTight  Office.  The 
CRT  had  adopted  a  rule  contrary  to  the 
Performing  Rights  Societies'  petition;  if 
the  Societies  had  not  petitioned  the  CRT 
for  reconsideration,  or  if  the  CRT  had 
acted  one  way  or  the  other  on  the 
reconsideration  request  before  it 
expired,  we  would  consider  the  matter 
of  the  petition  settled.  As  things  stand, 
however,  the  petition  for 
reconsideration  was  a  pending  CRT 
matter,  and  the  Copyright  Office  will 
consider  the  Performing  Rights 
Societies'  "comment"  as  a  separate 
petition  for  rulemaking,  not  as  part  of 
this  rulemaking  proceeding.  The 
"comment"  of  Gospel  Music  will  be 
treated  as  an  opposition  to  that  petition. 
At  a  later  date  we  will  publish  notice  of 
a  separate  rulemaking  in  response  to  the 
Performing  Rights  Societies'  petition, 
and  will  invite  interested  parties  to 


comment  at  that  time.  Section  259.2,  as 
adopted  in  58  FR  67690  (1993)  and 
renamed  and  renumbered  in  this 
rulemaking,  remains  in  effect  until  the 
conclusion  of  the  separate  proceeding. 

III.  Interim  Regulations 

Today's  interim  regulations  reflect  a 
comprehensive  review  of  the  entire 
body  of  the  former  Tribunal's  rules  and 
regulations,  and  a  thorough  analysis  of 
the  new  procedures  needed  to 
implement  the  bifurcated  system  of  ad 
hoc  arbitration  panels  administered  by 
the  Librarian  of  Congress.  The 
comments  included  a  number  of 
suggestions  and  proposed  amendments, 
most  of  which  were  constructive  and 
many  of  which  we  have  adopted.  In 
general  the  commentators  were 
supportive  of  the  Office's  overall 
approach  and  most  of  the  language  in 
the  NPRM. 

It  was  the  consensus  of  the  parties  at 
the  February  1, 1994,  public  meeting 
that  a  reply  period  for  comments  on  the 
proposed  rules  would  be  desirable.  At 
the  time  of  the  public  meeting  we 
thought  it  would  be  impossible  to 
provide  periods  for  reply  comments 
addressed  either  to  the  responses  to  the 
NPRM  or  to  those  interim  regulations; 
this  was  because  the  CARP 
infrastructure  must  be  in  place  before 
proceedings  can  begin,  and  one  of  the 
deadlines  for  starting  DART  distribution 
proceedings  was  supposed  to  fall  on 
March  30,  1994.*  On  further 
consideration,  however,  the  Office 
concluded  that  it  would  be  virtually 
impossible  to  carry  out  the  necessary 
procedures  for  appointing  arbitrators 
before  that  date,  and  we  issued  a  notice 
postponing  the  deadline,  see  59  FR  9773 
(1994)  (postponing  time  period  for 
declaration  of  controversy  with  respect 
to  1993  DART  royalties  to  June  30, 
1994).  Even  so,  there  is  still  the  need  to 
implement  the  CARP  rules  immediately, 
and  to  begin  the  screening  and  selection 
of  potential  arbitrators. 

In  order  to  get  revised  regulations  into 
effect  immediately  and,  at  the  same 
time,  to  offer  an  opportunity  to  see  how 
they  work  in  practice  and  to  elicit 
meaningful  comments  and  suggestions, 
the  Office  is  adopting  today's 
regulations  on  an  interim  basis.''  All 


*Sec.  1007(b)  of  the  Copyright  Code  slates  that, 
"Within  30  days  after  the  period  established  for  the 
niingof  claims  llanuary-Februaryj  *  *  *,  the 
Librarian  of  Congress  shall  determine  whether  there 
exists  a  controversy  concerning  the  distribution  of 
royalties  *■  *   *",  and  sec.  1007(c)  states  that,  if  a 
controversy  exists,  "the  Librarian  shall  •  *  • 
convene  a  copyright  arbitration  royalty  panel  to 
determine  the  distribution  of  royalty  payments." 

'  These  interim  regulations  consist  of  the  earlier 
"interim  regulations"  adopted  by  the  Copyright 
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proceedings  before  the  Office  and  the 
CARPs  will  be  governed  by  the 
December  22, 1993,  interim  rules  as 
amended  by  these  interim  rules,  unless 
and  until  they  are  further  amended  or 
superseded.  Comments  are  due  on  June 
15, 1994,  and  reply  comments  on  July 
15, 1994,  whereupon  the  Office  plans  to 
make  another  comprehensive  review 
and  analysis  before  adopting  final 
regulations. 

The  Librarian  and  the  Office  are 
committed  to  creating  the  fairest,  most 
efficient  possible  system  for  adjusting 
royalty  rates  and  distributing  royalties. 
We  believe  that  the  rules  and 
procedures  adopted  today  will  work, 
but  during  the  coming  months  we  will 
continue  to  monitor  the  CARP 
experience  very  closely  and  to  identify 
any  problems  that  need  solving  and  any 
improvements  that  can  be  made. 

The  following  is  a  section-by-section 
summary  of  the  amended  regulations, 
together  with  a  discussion  of  the 
applicable  comments  on  the 
corresponding  provisions  of  the  NPRM. 

(a)  Part  251— Copyright  Arbitration 
Royalty  Panels  Rules  of  Procedure 

Part  251  contains  most  of  the  rules 
and  procedures  governing  the  operation 
of  the  CARPs,  and  therefore  received  the 
greatest  number  of  observations  and 
suggestions  from  the  commentators. 

U)  Status  of  certain  DART 
proceedings.  As  a  preliminary  matter,  it 
is  important  to  consider  the  scope  of 
part  251  with  respect  to  digital  audio 
proceedings  under  chapter  10  of  the 
Copyright  Code.  It  is  the  Office's  reading 
of  the  CRT  Reform  Act  that  neither  of 
the  following  is  to  be  a  CVRP 
proceeding: 

(0  the  proceeding  raising  the 
maximum  rate  for  digital  audio  tape 
royalties  which,  under  17  U.S.C 
1004(a)(3),  is  to  be  handled  solely  by  the 
Librarian; 

[ii)  the  arbitration  proceeding  under 
17  U.S.C.  1010  to  determine  if  a  digital 
audio  recording  or  interface  device  is 
subject  to  royalty  payments.  We  reach 
this  conclusion  based  on  the  1993 
amendments  to  section  801  of  the 
Copyright  Code.  Former  section 
801(b)(4),  which  assigned  to  the 
Tribunal  the  authority  to  distribute 
DART  royalties,  and  "to  carry  out  its 
other  responsibilities  under  chapter  10." 
was  deleted;  except  for  DART  royalty 
distribution,  which  reappears  in  the 
new  section  801(b)(3),  that  former 
authority  was  not  reassigned  to  the 
Copyright  Arbitration  Royalty  Panels. 
For  these  reasons  the  Office  has  not 


Office  on  December  22. 1993.  58  FR  67690  (1993). 
US  amanded  by  tcxiay's  changes. 


proposed  any  regulations  in  this 
rulemaking  as  to  the  raising  of  the 
DART  maximum  royalty  payment  or  the 
status  of  a  DART  device.  These  are 
matters  that  will  be  covered  later  in 
separate  DART  regulations. 

We  invite  comments  from  the  parties 
on  the  following: 

Is  our  interpretation  concerning  the 
status  of  DART  proceedings  under  the 
CARP  legislation  correct? 

If  it  is  correct,  to  what  extent  does  the 
Office  have  authority  to  adopt 
regulations  governing  standards  of 
conduct  in  DART  proceedings? 

(2)  Organization  of  Part  251.  Part  251, 
which  tracks  the  original  format  of  the 
former  Tribunal's  regulations,  is  divided 
into  seven  subparts,  identified  as 
subparts  A  through  F. 

Subpart  A,  entitled  "Organization," 
describes  the  composition  and  selection 
process  for  the  CARPs.  Subparts  B  and 
C — "Pubhc  Access  to  Copyright 
Arbitration  Royalty  Panel  Meetings" 
and  "Public  Access  to  and  Inspection  of 
Records" — remain  virtually  the  same  as 
the  former  Tribunal's  rules,  with  only  a 
few  minor  technical  amendments. 
Subpart  D,  "Standards  of  Conduct," 
consists  of  a  completely  new  set  of  rules 
prescribing  the  financial  and  ethical 
requirements  for  arbitrators,  and 
governs  ex  parte  communications, 
billing,  sanctions  for  misconduct,  and 
other  matters  involving  ethical 
standards.  Subpart  E,  "Procedures  of 
Copyright  Arbitration  Royalty  Panels," 
prescribes  the  procedures  to  be  followed 
by  the  CARPs  in  conducting 
proceedings,  including  those  governing 
submission  of  evidence,  conduct  of 
hearings,  reports  of  the  CARPs,  and 
orders  of  the  Librarian.  Subparts  F  and 
G — "Rate  Adjustment  Proceedings"  and 
"Royalty  Fee  Distribution 
Proceedings" — provide  certain 
additional  requirements  inherent  in  rate 
adjustment  and  distribution 
proceedings,  and  contain  only  a  few 
changes  of  the  former  Tribunal's  rules. 

The  following  summarizes  the 
additions  and  changes  in  the  various 
subparts  of  part  251. 

(b)  Subpart  A — Organization 

As  the  NPRM  explained,  subpart  A 
was  in  need  of  complete  revision 
because  of  the  differences  between  the 
statutory  organization  of  the  CRT  and 
that  of  the  CARPs.  In  addition  to  the 
changes  proposed  in  the  NPRM,  these 
interim  regulations  incorporate 
additional  revisions  based  on  the 
comments  and  our  own  further  review. 

(1)  Official  address.  The  Copyright 
Office  has  secured  a  special  Post  Office 
box  for  receiving  mail  relating  to  the 
CARPs  and  any  other  matters  arising 


under  subchapter  B  of  chapter  II  of  this 
title  (37  CFR).  As  the  NPRM  said, 
estabhshment  of  a  single  official  address 
is  important,  since  arbitration 
proceedings  will  not  necessarily  take 
place  at  a  single  location,  within  the 
Library  of  Congress  or  elsewhere.  There 
may  sometimes  be  an  incentive  for 
parties  to  deliver  filings  directly  to  the 
actual  location  where  a  CARP  is 
meeting,  but,  for  the  reasons 
summarized  in  the  NPRM.  we  believe  it 
would  be  a  mistake  to  allow  official 
filings  to  go  to  locations  different  from 
,  the  mailing  address  specified  in  these 
regulations. 

Therefore,  all  filings  required  by  this 
subchapter,  if  sent  by  mail,  should  be 
marked  for  delivery  to  the  official 
address  contained  in  §  251.1.  The  same 
address  should  be  used  for  all 
correspondence  or  inquiries  concerning 
the  CARPs,  distributions  of  royalties, 
rate  adjustments,  and  other  matters 
arising  under  this  subchapter  B.  Note 
that,  under  §  251.44,  the  CARPs  are 
required  to  establish  procedures  under 
which  filings  may  be  delivered  directly 
to  them,  as  long  as  a  copy  is  also 
delivered  to  the  official  address. 

(2)  Purpose  of  the  CARPs.  Section 
251.2  describes  the  royalty  distribution 
and  rate  adjustment  responsibilities  of 
the  CARPs  with  respect  to  the  various 
compulsory  licenses  and  statutory 
obligations  established  under  the 
Copyright  Code*"  The  Copyright  Owners 
requested  deletion  of  the  word 
"television"  fiom  the  phrase  "cable 
television"  in  subsection  (e),  pointing 
out  that  fee  distributions  for  cable 
retransmissions  under  sections  111  of 
the  statute  cover  radio  as  well  as 
television  distant  signal  carriage.  We 
have  corrected  subsection  (e)  and  have 
amended  later  references  to  "cable 
television"  to  re-ad  simply  "cable." 

(3)  List  of  arbitrators— Ii)  The  XPRM 
proposals.  To  facilitate  the  process  for 
selecting  arbitrators,  the  NPRM 
proposed  creation  of  a  yearly  list  of 
qualified  arbitrators  obtained  from 
professional  arbitration  associations  or 
organizations.  The  association  or 
organization  would  supply  the  names  of 


»It  is  significant  \he\,  while  adjuM.T.ent  of  royalty 
rates  for  the  cable  compulsory  license  is  one  of  the 
duties  of  the  CARPs  listed  in  $251.2.  thc.-e  is  no 
similar  provision  for  the  satellite  carrier 
compulsory  license.  This  is  because  the  current 
satellite  rates  were  adjusted  in  1992,  before 
enactment  of  the  CRT  Refo.-m  Act,  and  the  satellile 
carrier  license  is  due  to  expire  on  December  31, 
1994.  Congress  is  currently  moving  legislation  to 
extend  the  duration  of  the  license  and  provide  for 
another  arbitrated  adjustment  of  the  royalty  rates. 
The  Office  anticipates  that,  when  and  if  the  pending 
satellite  bill  is  enacted,  it  will  include  t  provision 
making  the  satellite  arbitration  •  CARP  proceeding. 
In  that  event  we  will  amend  these  rules  to  reflect 
the  legislative  changes. 
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arbitrators  meeting  the  qualifications  set 
out  in  §  251.5,  together  with  a  brief 
summary  of  each  person's  educational 
and  employment  history,  qualifications, 
and  "any  other  information  which  the 
professional  arbitration  association  or 
organization  may  consider  relevant." 
The  Librarian  would  then  publish  tlie 
list  of  qualified  candidates  in  the 
Federal  Register,  and  this  would 
constitute  the  master  Hst  from  which  all 
selections  for  CARPs  would  be  drawn 
for  the  calendar  year. 

(ii)  Comments  of  copyright  owners. 
The  Copyright  Owners  recommended 
several  changes  to  §  251.3  as  proposed 
in  the  NPRM.  Copyright  Owners, 
comment  at  16-19. 

First,  they  suggested  that  the 
Copyright  Office  solicit  names  of 
qualified  arbitrators  from  at  least  five 
professional  arbitration  associations  or 
organizations,  including  organizations 
that  list  former  judges.  Although, 
according  to  their  predictions,  the  cost 
of  an  arbitration  organization's  list  will 
be  approximately  $1,000,  they  "think 
that  it  is  appropriate  for  a  reasonable 
amount  of  money  to  be  spent  compiling 
these  hsts."  Id.  at  16.  They  also 
recommended  consultation  with  not-for- 
profit  arbitration  associations  that  make 
no  charge  for  their  services. 

Second,  the  Copyright  Owners 
suggested  that  the  master  list  be 
confined  to  50  names.  This,  they  said, 
"should  provide  a  large  enough  group 
from  diverse  sources  to  avoid  repeating 
the  solicitation  process  in  any  one 
year."  Mat  17. 

Third,  to  assist  in  the  control  of  costs 
of  the  arbitration  process — a  concern 
voiced  by  most  of  the  commentators — 
the  Copyright  Owners  suggested  that 
§  251. 3(a]  be  amended  to  expand  the 
required  information  provided  to  the 
Librarian  by  professional  arbitration 
organizations;  they  recommended  that 
this  information  include  a  description  of 
the  potential  arbitrators'  anticipated 
hourly,  daily,  or  annual  fees,  including 
per  diem  expense  requirements.  Id.  at 
18. 

Fourth  and  finally,  the  Copyright 
Owners  sought  amendment  of 
§  251.3(a)(2),  which  would  require 
arbitration  associations  and 
orgemizations  to  provide  "a  brief 
summary  of  the  member's  employment 
history."  They  took  the  position  that  a 
brief  summary  would  not  provide 
adequate  information  upon  which  to 
formulate  objections,  and  asked  for  an 
amendment  requiring  information  on 
the  potential  arbitrators'  "areas  of 
expertise,  general  nature  of  clients 
represented  and  types  of  proceedings  in 
which  the  member  represented  clients." 
Id.  at  19. 


[Hi)  Changes  in  §251.3.  On  the  whole 
we  think  the  comments  and  suggestions 
on  lists  of  arbitrators  make  good  sense, 
and  we  have  adopted  most  of  them  with 
modifications  and  additions  of  our  own. 

[A]  Change  in  date  for  first  lists 
provided  by  arbitration  associations. 
Subsection  (a)  is  amended  by  deleting 
"March  1, 1994"  and  replacing  it  with 
"on  or  before  May  6, 1994"  as  the  date 
the  Office  is  to  receive  from  arbitration 
associations  the  lists  of  qualified 
arbitrators  in  accordance  with  §  251.3. 
We  are  providing  a  longer  period  in 
which  to  compile  this  year's  lists  since 
we  could  not  complete  the  process  of 
selection  by  March  1. 1994,  and  since 
the  beginning  of  DART  royalty 
distribution  has  been  postponed  from 
March  30  to  June  30,  1994.  See  59  FR 
9773  (1994). 

[B]  References  to  "member"  stricken. 
In  the  NPRM,  §  251.3  referred 
throughout  to  the  persons  to  be 
included  in  the  list  as  "members"  of  the 
associations  and  organizations 
submitting  their  names.  It  now  seems 
clear  that  this  term  would  be 
questionable  or  inaccurate  in  some 
cases.  We  have  therefore  substituted  the 
phrase  "persons  qualified  to  serve  as 
arbitrators"  and  the  term  "person"  in 
the  subsection. 

(C)  Public  availability  of  information. 
The  NPRM  left  open  the  question  of 
whether  the  information  provided  by 
the  arbitration  associations  or 
organizations  under  subsection  (a) 
would  be  available  to  the  public.  This 
interim  regulation  has  been  amended  to 
make  clear  that  this  information  will  be 
available  to  the  public  for  inspection 
and  copying,  but  only  with  respect  to 
those  potential  arbitrators  whose  names 
are  published  in  the  Librarian's  list. 

(D)  Employment  or  professional 
affiliation  history.  As  suggested  in  the 
comments,  we  have  amended 
subsection  (a)(2)  to  call  for  more 
detailed  information  about  the  person's 
professional  career  and  expertise.  The 
interim  regulation  also  calls  for 
information  about  clients  represented 
and  types  of  proceedings  in  which  the 
person  has  been  involved,  but  only  if 
that  information  is  available  to  the 
association  or  organization  submitting 
the  name.  We  recognize  that  a  potential 
arbitrator's  client  base  is  not  always  the 
type  of  information  available  to  a 
professional  arbitration  association  or 
organization,  and  that  potential 
arbitrators  may  be  reluctant  to  disclose 
that  kind  of  information  publicly. 
Arbitrators  will  be  required  to  disclose 
this  and  other  information  to  the 
Librarian  as  part  of  their  confidential 
financial  disclosure  statements,  see 
§251.32. 


(£)  Disclosures  of  fees  to  be  charged. 
We  agree  v«th  the  points  made  in  the 
comments:  That  the  costs  of  the 
arbitration  process  should  be  kept  as 
low  as  possible,  that  arbitrators'  fees 
will  comprise  a  major  part  of  the  costs, 
and  that  the  rates  a  particular  arbitrator 
will  cheu^e  are  an  important  element  in 
the  selection  process.  We  have  therefore 
added  a  new  subsection  (a)(5)  calling  for 
detailed  information  about  the 
arbitrator's  rates  for  fees.  This 
information  should  include  the  basis  on 
which  the  fee  is  to  be  computed  (hourly, 
daily,  etc.),  any  variation  on  that  basis 
(overtime,  etc.),  and  the  amount  of  the 
basic  rate.  (As  further  discussed  in  the 
preamble  to  §  251.38,  recovery  of 
expenses  will  be  available  only  to  the 
arbitrators  coming  from  outside  the 
Washington,  DC  area,  and  then  vdll  be 
Umited  to  the  Government  per  diem 
rate.) 

(F)  Date  of  publication  of  arbitrator 
list.  For  the  reasons  mentioned  above  in 
connection  with  subsection  (a), 
subsection  (b)  now  calls  upon  the 
Librarian  to  publish  the  arbitrator  list 
after  May  6, 1994,  rather  than  after 
March  1.  In  future  years  the  Usts  will  be 
published  after  January  1. 

[G]  Number  of  names  on  arbitration 
list.  The  Copyright  Office  agrees  with 
the  comments  of  the  Copyright  Owners 
that  the  number  of  names  on  an 
arbitrator  list  should  not  be  left 
completely  open,  but  we  do  not  agree 
that  the  regulations  should  set  an  exact 
number.  We  believe  that  the  interests  of 
diversity  will  be  served  by  publishing  a 
list  of  at  least  30  arbitrators,  as  opposed 
to  an  exact  number;  this  should  provide 
the  flexibiUty  necessary  to  the 
publication  of  a  balanced  list,  which  in 
some  years  might  require  more  than  30. 
As  a  practical  matter,  the  Office  will  try 
to  produce  a  list  that  generally  contains 
about  50  names.  However,  since  we  do 
not  anticipate  circumstances  that  would 
require  a  list  with  more  than  75  names, 
we  are  adopting  that  number  as  the 
upper  limit. 

(H)  Number  of  arbitration 
associations  or  organizations.  The 
Copyright  Owners  also  asked  that  the 
regulations  quantify  the  number  of 
associations  or  organizations  from 
which  the  Librarian  will  obtain  lists  of 
potential  arbitrators,  and  recommended 
that  the  number  be  set  at  five.  We  agree 
that  the  number  should  be  quantified 
and  that  under  the  statute  it  must  be 
more  than  one,  but  we  think  five  is  too 
many.  Several  of  the  arbitration 
associations  listed  by  the  Copyright 
Owners  in  an  appendix  to  their 
comment  each  represent  several 
thousand  arbitrators.  The  Office  believes 
that  three  associations  or  organizations 
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are  likely  to  provide  more  than  enough 
eligible  candidates  in  most  cases.  The 
rule  as  now  written,  we  think,  is  flexible 
enough  to  provide  diversity,  including 
the  presence  of  former  judges,  on  the 
arbitrator  list. 

(4)  Arbitrator  list:  Objections.  Under 
§  251.4,  objections  to  individuals  on  an 
arbitration  list  pubhshed  in  the  Federal 
Register  in  accordance  with  §  251.3  may 
be  lodged  with  the  Librarian,  but  only 
by  parties  to  a  particular  proceeding  and 
only  during  a  designated  30-day  time 
period  that  will  begin  and  end  before 
the  proceeding  starts.  In  the  case  of  rate 
adjustment  proceedings  the  objection 
period  coincides  with  the  pre- 
proceeding  period  for  consideration  of 
possible  settlements  provided  by 
§  251.63.  For  royalty  distribution 
proceedings  the  period  for  objections  is 
the  same  as  the  period  for 
precontroversy  motions  and  objections 
prescribed  by  §  251.45.  In  both  cases  the 
Librarian's  notice  in  the  Federal 
Register  will  set  out  the  inclusive  dates 
of  the  objection  period.  A  party  to  the 
proceeding  may  lodge  objections  to  one 
or  more  of  the  potential  arbitrators  on 
the  Librarian's  list;  the  grounds  for  each 
objection  must  be  stated  plainly  and  in 
detail. 

(i)  Comments  on  objection 
procedures — (A)  RIAA/AARC.  In  their 
comments  RIAA/AARC  urged  that, 
instead  of  tying  the  objection  procedure 
to  specific  proceedings,  the  regulations 
provide  for  an  objection  period  to  come 
before  publication  of  the  armual  list  of 
arbitrators.  RIAA/AARC,  comment  at  2- 
3.  In  their  view,  the  proposed  system  of 
confirming  objections  to  a  period  before 
the  proceedings  begin  would  expose  the 
objecting  party  to— 

*  *   *  the  risk  of  having  arbiu^tors  against 
whom  they  had  just  filed  objections  selected 
for  the  proceeding.  This  would  inevitably 
have  a  chilling  effect  on  the  parties,  thereby 
negating  the  purpose  of  the  proceeding. 

According  to  RIAA/AARC,  a  procedure 
under  which  potential  parties  to  any 
proceedings  could  lodge  objections  to 
names  proposed  for  the  master  list 
before  it  is  published  in  final  form 
would  have  the  advantage  of  expanding 
overall  participation  by  the  parties  in 
the  prpcess  of  choosing  arbitrators.  Id.  at 
3- 

[B]  ^{usic  publishers.  The  Music 
Publishers  had  an  alternative  objection 
process  to  propose.  They  took  the  view 
that  the  NPRM's  disclosure 
requirements  for  arbitrators  were 
insufficient,  and  for  this  reason  they 
recommended  that  the  Librarian  publish 
a  "select  list"  of  10  to  15  names  before 
proceedings  begin,  with  the  requirement 
that  those  potential  arbitrators  file  a 


financial  disclosure  statement.  Under 
this  plan,  parties  to  the  proceeding 
would  be  allowed  to  review  the 
statements  and  then  file  their  objections, 
if  any.  Music  Publishers,  comment  at  5. 

07)  Changes  in  §251.4.  The  Office  is 
adopting  amendments  to  §  251.4 
resulting  iwm  our  decision  not  to 
provide  any  pre-proceeding  period  for 
discovery  (discussed  below  in 
connection  with  §§  251.45  and  251.63). 
Under  the  changes,  the  time  period  for 
filing  objections  to  arbitrators  has  been 
reduced  to  30  days.  After  consideration, 
however,  we  are  unable  to  agree  with 
the  recommendations  of  either  the 
RLVA/AARC  or  the  Music  Publishers. 
The  RIAA/AARC  proposal  would 
require  pubUcation  of  a  preliminary  list 
that  would  be  open  to  objections, 
followed  by  publication  of  a  "clean"  fist 
of  arbitrators  whose  names  provoked  no 
objections  or  who  were  found  by  the 
Librarian  to  be  acceptable  despite  the 
objection.  This  would  require 
substantial  added  administrative 
burdens,  costs,  and  delays,  and  the 
"preliminary"  lists  would  have  to  be 
long  enough  to  insure  a  final  list  of  at 
least  30  names. 

We  are  not  con\'inced  that  the 
procedure  we  are  adopting  will  produce 
any  chilling  effect  on  participation  by 
the  parties.  As  we  stated  in  the  NPRM, 
59  FR  2552  (1994),  no  peremptory 
challenges  will  be  allowed,  and  all 
objections  must  be  fully  substantiated. 
Serious,  well-grounded  objections  will 
certainly  disquafify  an  arbitrator  from 
selection  to  a  CARP.  Where  the 
objections  are  not  sufficient  to  prevent 
an  arbitrator  from  being  selected,  the 
ethics  rules  of  subpart  D  should  be 
adequate  to  prevent  biased  decisions 
resulting  from  an  objection. 

Again,  publication  of  "select"  lists  as 
proposed  by  the  Music  Publishers 
would  be  an  additional  and  costly 
administrative  burden,  and  would 
essentially  eliminate  the  need  for  a 
master  list.  The  conduct  rules  of  subpart 
D  of  this  interim  regulation  vdll  require 
individuals  appearing  on  the  arbitrator 
list  to  file  financial  disclosure 
statements  with  the  Librarian,  and  this 
requirement  should  satisfy  the  Music 
Publishers'  primary  concern. 

(5)  Qualijications  of  Arbitrators. 
Under  §  251.5,  as  proposed  in  the 
NTRM,  an  individual  must  possess  three 
basic  quahfications  to  ser\'e  as  a  CARP 
arbitrator:  Admission  to  the  practice  of 
law;  10  or  more  years  of  legal  practice; 
and  experience  in  conducting 
arbitration  proceedings  or  facilitating 
the  resolution  and  settlement  of 
disputes.  This  proposal  drew 
considerable  comment  from  the  parties, 
and  there  was  substantial  disagreement 


among  them  as  to  whether  the 
arbitrators  should  all  be  law7ers. 

(j)  Comments  on  requirement  for  legal 
qualifications — (A)  Certain  copyright 
owners.  A  group  identified  as  "Certain 
Copyright  Owners"  »  favored  adoption 
of  the  lawyer  requirement  because,  they 
said,  lawyers  and  judges  have 
experience  in  operating  under 
procedural  and  evidentiary  rules  and 
applying  precedent.  Certain  Cop>Tight 
Owners,  comment  at  3.  They  argued  that 
there  is  "no  need  for  panel  members  to 
possess  any  substantive  expertise 
beyond  knowledge  and  experience  in 
the  adjudication  and  resolution  of 
disputes."  Id.  at  4.  If  non-lawyers  were 
allowed  to  serve  as  arbitrators  there 
might  be  some  encouragement  for  the 
selection  of  experts  such  as  economists; 
this,  according  to  the  comment,  could 
"distort  the  process"  by  permitting  the 
expert  to  "dominate  the  panel's 
consideration  of  any  disputed  questions 
within  his  or  her  area  of  expertise,"  and 
could  create  the  potential  for  "unilateral 
decisionmaking."  Id.  at  4-5. 

[B]  Program  suppliers.  Program 
Suppliers  believed  that  non-lawyers 
should  be  allowed  to  serve  as 
arbitrators,  although  they  proposed  that 
each  CARP  include  at  least  one  lav^ryer. 
Program  Suppliers,  comment  at  2.  "They 
welcomed  the  expertise  a  non-lawyer 
might  bring  to  the  arbitration  process.  In 
their  view  the  participation  of  a  non- 
lawryer  could  promote  collegiality  in  the 
decision-making  process,  and  they 
noted  that  the  CRT  Reform  Act  contains 
no  provision  forbidding  consideration  of 
non-lavkryers.  Id.  at  6-7. 

[ii]  Comments  on  selection  of  former 
judges.  The  comments  of  Certain 
Copyright  Owners,  Program  Suppliers, 
and  Copyright  Owners  generally  are 
agreed  that  the  Librarian  should  give 
strong  consideration  to  the  selection  of 
former  judges  as  arbitrators.  They 
proposed  that  §  251.5(c)  be  amended  to 
read  that  a  potential  arbitrator  must 
have  "(ejxperience  in  conducting 
arbitration  proceedings,  or  facilitating  or 
presiding  over  the  resolution  and 
settlement  of  disputes."  (emphasis 
added).  Certain  Copyright  OxvTiers, 
comment  at  5;  Program  Suppliers, 
comment  at  8;  Copyright  Owners, 
comment  at  21.  This  amendment,  they 
said,  would  make  clear  that  individuals 
with  judicial  experience  are  qualified  to 
serve  on  CARPs. 

[Hi]  Comments  on  continuity  of 
membership.  There  was  considerable 
disagreement  on  the  issue  of  continuity 


•This  group  was  comprised  of  Sports  Claimants. 
the  N.VB.  PBS.  NPR.  Devotional  Claimants,  and 
Canadian  Claimants. 
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of  membership  from  one  CARP  to 
another. 

[A]  Copyright  owners.  Noting 
Chainnan  Hughes'  floor  statement  on 
the  desirability  of  continuity,  the 
Copyright  Owners  argued  that  having 
the  same  arbitrators  on  multiple  CARPs 
is  "essential"  to  the  efGcient  operation 
of  the  royalty  rate  adjustment  and 
distribution  process.  Copyright  OATiers, 
comment  at  20.  In  their  view,  continuity 
would  "ensure  consistency  in  the 
decisionmaking  process,"  thereby 
fostering  the  Ukelihood  of  settlement 
among  the  parties  to  a  proceeding.  Id. 
To  encourage  continuity,  the  Copyright 
Owners  proposed  that  §  251.5  be 
amended  by  adding  a  new  subsection 
(d)  to  include  an  additional  factor  in  the 
selection  process,  giving  preference  to 
any  arbitrator  who  had  previously 
served  on  a  panel: 

(d)  In  addition,  arbitrators  who  have 
previously  served  on  a  CARP  should  be  given 
a  preference  for  selection  to  a  subsequent 
CARP;  provided,  however,  that  no  arbitrator 
shall  he  selected  as  a  member  of  a  CARP 
following  the  sixth  anniversary  of  the  date  of 
his  or  her  first  selection  as  a  member  of  a 
CARP. 

/c/.  at  20-21. 

{B)  Certain  copyright  users. 
Commentators  representing  two  groups 
of  copyright  users  opposed  the  principle 
of  continuity  on  the  CARPs.  NCTA 
argued  that  creating  a  preference  based 
on  service  on  an  earher  CARP  "could 
favor  those,  such  as  copyright  owners, 
who  regularly  participate  before  the 
panels."  NCTA,  comment  at  2.  United 
Video  echoed  NCTA's  concern,  stating 
its  belief  that  the  creation  of  ad  hoc 
arbitration  panels  was  intended  as 
Congress'  remedy  to  the  insular  nature 
of  the  CRT: 

As  a  practical  matter,  the  licensees  have  no 
desire  to  see  the  CRT  recreated  in  the  guise 
of  "stable"  CARPs.  Such  "stability"  would 
mean  that  copyright  owners  can  yet  again 
develop  a  body  of  mystical,  impenetrable, 
unreasoned  standards  into  which 
compulsory  licensees  are  plunged  every  five 
years.  .  .". 

United  Video,  comment  at  2.  Both 
NCTA  and  United  Video  argued  that,  at 
the  very  least,  the  Copyright  Office 
should  ensure  that  arbitrators  who  have 
served  on  CARPs  in  distribution 
proceedings  are  not  also  chosen  to  serve 
on  CARPs  in  ratemaking  proceedings. 
NCTA  comment  at  2;  United  Video, 
comment  at  2. 

(jV)  Amendment  of  §251.5.  The 
Copyright  Office  has  considered  the 
varying  viewpoints  of  the  parties  on 
qualifications  of  arbitrators,  but  we  have 
decided  to  adopt  §  251.5  as  proposed 
with  only  one  technical  amendment  to 
subsection  (a).  That  subsection  is 


intended  to  require  arbitrators  to  be 
admitted  to  the  practice  of  law.  Since 
membership  in  a  bar  association  is  not 
synonomous  with  admission  to  the 
practice  of  law,  we  are  broadening  the 
reouirement  accordingly. 

(A)  Legal  quahfications.  On  the  issue 
of  whether  arbitrators  should  be 
lawyers,  we  continue  to  beUeve  that  the 
adjudicatory  nature  of  CARPs  requires 
arbitrators  to  have  experience  in 
operating  under  procedural  and 
evidentiary  rules,  applying  precedent, 
and  evaluating  the  legal  significance  of 
conflicting  evidence.  The  importance  of 
legal  training  is  underscored  by  the 
relatively  short  period  (180  days) 
allowed  for  conducting  proceedings 
which  are  often  long  and  complicated. 
Arbitrators  will  be  called  upon  to  decide 
substantive  and  procedural  matters 
arising  both  during  the  hearings  and  in 
motions  and  pleadings,  and  there  would 
be  little  or  no  time  to  train  non-lawyers 
in  how  to  handle  them. 

{B)  Former  judges.  The  Copyright 
Office  beheves  that  §  251.5  as  drafted  is 
certainly  broad  enough  to  allow 
appointment  of  former  judges. 
Subsection  (c),  which  is  taken  directly 
from  section  802(b)  of  the  Copyright 
Code,  requires  an  arbitrator  to  have 
experience  either  in  conducting 
arbitration  proceedings  or  in  facilitating 
the  resolution  and  settlement  of 
disputes.  Unhke  the  Copyright  Owners, 
we  believe  that  experience  in 
"facilitating  the  resolution  and 
settlement  of  disputes"  includes  judges 
as  well  as  mediators,  and  that  the 
proposed  "presiding  over"  language  is 
imnecessary.  The  Office  is  therefore 
adc^ting  subsection  (c)  as  proposed. 

[Q  The  question  of  continuity. 
Neither  the  Copyright  Office  nor  the 
Library  has  had  experience  in  selecting 
arbitrators  under  circiunstances  such  as 
these,  and  for  the  present  we  think  It  is 
important  to  maintain  flexibility  in  the 
selection  process.  The  CRT  Reform  Act 
grants  the  Librarian  considerable 
discretion  in  selecting  arbitrators,  and 
he  intends  to  exerdse  that  discretion  to 
guard  against  any  possibility  of  bias  or 
undue  influence.  We  therefore  believe  it 
would  be  a  mistake  to  be  bound  to  any 
system  of  preferences  or  exclusions  in 
the  selection  process  at  this  time.  The 
Congress  expressly  chose  not  to  make 
continuity  among  panel  members  a 
requirement.  See  139  Cong.  Rec.  H10973 
(daily  ed.  November  22, 1993)  (floor 
statement  of  Rep.  Hughes)  ("The 
Librarian  certainly  has  discretion  to 
chose  (sic)  individuals  willing  to  serve 
for  6  years.  The  Senate  decided  not  to 
make  this  a  requirement,  however,  and 
I  agree  with  that  decision.").  At  the 
same  time,  we  understand  that  under 


certain  circumstances,  especially  in  the 
case  of  distribution  proceedings, 
continuity  could  have  important 
advantages. 

VVithout  expressing  it  as  a  binding 
pohcy  or  writing  it  into  the  regulations 
as  a  requirement,  we  agree  with 
Chairman  Hughes  that,  in  choosing 
arbitrators  for  future  proceedings,  the 
Librarian  should  look  to  the  quality  of 
service  and  soundness  of  decision- 
making an  individual  has  displayed  as 
a  member  of  an  earlier  CARP.  We  also 
agree  that,  in  the  selection  process  for  a 
rate-adjustment  CARP,  the  familiarity  a 
former  arbitrator  in  a  distribution 
proceeding  has  demonstrated  with 
respect  to  particular  parties  and  their 
arguments  should  be  taken  into  account 
in  weighing  the  possibility  of  bias. 
Experience  with  the  CARPs  will  help  to 
determine,  later  on,  whether  some 
system  of  preferences  or  exclusions 
should  be  written  into  these  regulations. 

(6)  Composition  and  selection  of 
CARPs:  Quorum  requirements.  Section 
251.6  of  the  NPRM  described  the 
procedure  for  selecting  the  members 
and  chairperson  of  a  CARP,  and  dealt 
with  quorum  requirements  under 
various  circiunstances.  Subsection  (e)  of 
the  NPRM  provided: 

If  for  any  reason  one  or  more  of  the 
arbitrators  selected  by  the  Librarian  is  unable 
to  serve  during  the  course  of  the  proceedings, 
the  Librarian  shall  promptly  apptoint  a 
replacement:  Provided,  that  once  hearings 
have  commenced,  no  such  appointment  shall 
be  made  and  the  remaining  arbitrators  shall 
constitute  a  quorum  necessary  to  the 
determination  of  the  proceeding. 

This  provision  would  leave  the 
possibility  of  a  single  arbitrator  deciding 
an  entire  proceeding. 

(/)  Comments  of  copyright  owners.  To 
avoid  the  dangers  inherent  in  a  rule  that 
would  allow  a  quorum  of  one,  the 
Copyright  Owners  proposed  that 
subsection  (e)  be  revised  to  read: 

(e)  If  for  any  reason  two  of  the  arbitrators 
selected  by  the  Librarian  are  unable  to  serve 
during  the  course  of  the  proceedings,  the 
Librarian  will  sus}}end  the  proceedings  until 
at  least  one  new  arbitrator  is  selected.  Two 
arbitrators  shall  constitute  a  quorum 
necessary  to  the  determination  of  any 
proceeding. 

Copyright  Owners,  comment  at  22. 
(ii)  Amendment  of  §251.6.— (A) 
Quorum  requirement.  The  Copyright 
Office  shares  the  Copyright  Owners' 
concern,  and  is  therefore  adopting  the 
requirement  that  two  arbitrators 
constitute  a  quorum  necessary  to  the 
determination  of  a  proceeding.  Should  a 
CARP  panel  be  reduced  to  one  serving 
arbitrator  for  any  reason,  it  would  be 
necessary  either  to  replace  one  or  both 
of  the  other  arbitrators  or  terminate  the 
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proceeding.  However,  there  are  inherent 
problems  in  adopting  a  process  of 
replacing  arbitrators,  especially  after 
hearings  have  begun. 

[B]  Problems  presented  by 
replacement  of  arbitrators.  Our  concerns 
go  to  the  heart  of  the  fairness  of  the 
proceedings  and  compliance  with  the 
requirements  of  the  Administrative 
Procedure  Act.  If  a  new  arbitrator  is 
selected  midway  through  hearings  in  a 
proceeding,  he  or  she  will  lose  the 
benefit  of  earlier  live  testimony,  and 
rights  of  parties  to  the  proceeding  under 
the  APA  could  be  compromised.  We 
also  recognize  that  proceedings  cost  a 
great  deal  of  money,  and  that  the  parties 
may  be  reluctant  or  financially  unable  to 
repeat  the  hearing  process  in  its  entirety 
for  the  benefit  of  a  new  arbitrator.  One 
partial  solution  to  the  fairness  problem 
might  be  to  require  all  CARP  hearings  to 
be  recorded  on  videotape.  As  an 
alternative  to  terminating  the 
proceedings  completely  and  starting  the 
whole  process  anew,  videotaping  might 
provide  substantial  monetarj'  savings  in 
the  long  run. 

(Q  Compromise  solution.  In  an  effort 
to  ensure  that  a  quorum  of  two  will 
exist,  and  to  provide  rational,  fair,  and 
economical  procedures  for  replacing 
arbitrators,  including  chairpersons,  in 
various  situations,  the  Copyright  Office 
is  adopting  a  compromise  provision. 
Where  one  or  two  of  the  arbitrators  has 
left  a  CARP  panel,  the  Librarian  of 
Congress  may  be  called  upon  to  suspend 
the  proceedings  (thus  tolling  the 
running  of  the  statutory  periods),  lo  if 
the  hearing  has  not  yet  begun,  the 
Librarian  is  obliged  to  bring  a  CARP 
back  up  to  its  full  complement  of  three 
members;  but,  if  the  hearing  is 
underway,  no  replacement  will  be  made 
unless  necessary  to  provide  the  required 
quorum  of  two  members. 

[aj  Hearings  Not  Yet  Begun.  If 
hearings  in  the  proceeding  have  not  yet 
begun  and  the  CARP  has  fallen  below  its 
statutory  three-person  complement  (two 
arbitrators  selected  by  the  Librarian  and 
a  third  chosen — as  member  and 
chairperson — ^by  the  other  two),  the 
Librarian  will  suspend  the  proceeding 
and  inaugurate  a  procedure  to  bring  the 
CARP  back  up  to  three  members.  Where 
one  or  two  vacancies  are  to  be  filled, 
and  either  or  both  of  the  vacant  seats 
were  pre\iously  occupied  by  arbitrators 
chosen  by  the  Librarian,  the  Librarian 
will  select  the  necessary  replacement  or 
replacements.  If  there  is  one  vacancy, 
and  it  was  previously  occupied  by  the 


'"The  Copyright  OfHce  has  added  a  new  §  251. B 
to  Subpart  A  dealing  with  suspension  of 
proceedings  and  tolling  of  the  running  of  statutory 
periods,  including  the  ISO-day  hearing  period.  This 
new  section  is  discussed  below. 


chairperson,  the  two  remaining 
arbitrators  will  select  the  replacement.  If 
there  are  two  vacancies,  and  one  was 
previously  occupied  by  the  chairperson, 
the  Librarian  will  select  one 
replacement,  and  that  person  will  join 
with  the  remaining  arbitrator  to  choose 
the  replacement. 

[bj  Hearings  begun.  If  hearings  have 
begun,  the  Librarian  will  not  suspend 
the  proceedings  and  select  replacements 
unless  it  is  necessary  to  do  so  to  achieve 
a  quorum.  In  other  words,  if  the  hearing 
is  underway  with"^e  full  complement 
of  arbitrators  and  one  drops  out.  nothing 
need  be  done.  However,  if  two  of  the 
three  arbitrators  drop  out  at  once,  or  if 
the  hearing  is  going  forward  with  two 
arbitrators  and  one  drops  out,  the 
Librarian  will  need  to  suspend  the 
proceedings  and  select  one  new 
arbitrator  (not  two)  to  provide  the 
necessary  quorum. 

Where  the  hearing  has  started  and  the 
CARP  loses  its  chairperson,  a  problem 
arises  since  the  Librarian  has  no 
authority  under  the  statute  to  fill  the 
chair  of  a  CARP.  The  solution  in  this 
situation  is  to  ask  the  two  remaining 
arbitrators,  or  the  one  remaining 
arbitrator  and  the  newly-selected 
arbitrator,  to  decide  between  themselves 
which  of  the  two  of  them  will  ser\'e  as 
chairperson. 

A  more  serious  problem  arises  ft-om 
the  fact  that  a  new  arbitrator  in  an 
ongoing  hearing  will  not  have  had  the 
benefit  of  hearing  and  seeing  the  earlier 
testimony  and  arguments.  In  an  effort  to 
accommodate  the  rights  of  the  parties 
under  the  APA  and,  at  the  same  time  to 
save  time  and  money,  the  interim 
regulation  requires  that  the  Librarian's 
selection  of  a  replacement  arbitrator  in 
an  ongoing  hearing  receive  the 
unanimous  wxitten  agreement  of  all 
parties  to  the  proceeding.  If  the  parties 
agree,  the  hearings  will  continue  from 
the  point  of  suspension;  if  not.  the 
Librarian  will  terminate  the  proceeding 
and  start  the  whole  process  anew. 

(7)  Suspension  of  proceedings. 
Several  provisions  of  ihese  interim 
regulations,  including  those  on  the 
replacement  of  arbitrators  under  §  251.6 
and  the  removal  and  replacement  of  an 
arbitrator  for  misconduct  under  Subpart 
D,  require  the  Librarian  to  suspend  any 
ongoing  proceedings  long  enough  to 
make  the  necessary  replacement  or 
replacements.  Upon  considering  the 
problem  the  Copyright  Office  has 
concluded  that  these  regulations  should 
also  contain  a  section  governing  the 
conditions  and  procedures  for 
suspensions,  making  clear  in  particular 
that  suspension  tolls  the  running  of  the 
180-day  hearing  period  or  any  other 
time  period  in  effect.  We  have  added 


this  provision  as  §  251.8,  at  the  end  of 
subpart  A. 

Under  subsection  (a)  of  the  new 
§  251.8,  whenever  an  arbitrator  must  be 
replaced  for  any  reason,  the  Librarian  is 
obliged  to  order  a  suspension  of  the 
proceeding  by  notice  to  all  parties  in 
viTiting,  to  make  the  replacement 
expeditiously,  and  to  give  written  notice 
to  the  parties  of  the  resumption  of  the 
proceeding  "from  the  time  and  point  at 
which  it  was  suspended."  Subsection 

(b)  is  intended  to  deal  with  cases  in 
which  the  Librarian  is  convinced  that, 
because  of  temporary  situations  such  as 
serious  illness  or  personal  tragedy 
affecting  an  arbitrator,  it  would  be 
extremely  difficult  or  impossible  to 
continue  the  proceeding  for  the  time 
being.  In  these  situations,  not  involving 
replacement  of  an  arbitrator,  the 
proceeding  may  be  suspended  only  with 
the  written  consent  of  all  parties,  and 
for  a  stated  period  of  one  month  or  less. 

Section  251.8(c).  which  applies  to  all 
suspensions.  pro\'ides  that  the 
suspension  "shall  result  in  a  complete 
cessation  of  all  aspects  of  the 
proceeding,  including  the  running  of 
any  statutory  period  provided  for 
completion  of  the  proceeding."  We 
believe  it  is  necessary  and  important 
during  the  time  of  suspension  to  toll  the 
periods  provided  for  proceedings  in  the 
statute,  particularly  the  180-day  period 
prescribed  by  17  U.S.C.  802(e).  The 
tolling  provision  is  intended  to  allow 
sufficient  time  for  selection  of 
replacements  without  cutting  into  and 
reducing  the  full  period  the  arbitrators 
will  need  for  hearing  the  case  and 
rendering  a  decision. 

(c)  Subpart  B — Public  Access  to 
Copyright  Arbitration  Royalty  Panel 
Meetings 

Subpart  C — Public  Access  to  and 
Inspection  of  Records 

The  Copyright  Office  is  adopting  all  of 
subparts  B  and  C.  as  proposed  in  the 
NPRM,  with  changes  regarding 
recordings  and  photographs  at  open 
meetings.  The  Copyright  Owners 
requested  a  minor  change  in  §  251.12, 
which  governs  the  conduct  of  open 
meetings  held  by  a  CARP,  to  say  that  the 
right  of  a  witness  to  withhold 
authorization  of  a  recording  of  his  or  her 
testimony  does  not  apply  to  the  official 
transcript.  We  agree,  but  on  further 
consideration  we  think  §251.12  could 
have  been  too  strict  in  operation.  We  see 
no  reason  why  the  CARP  proceedings 
should  not  be  conducted  with  the 
greatest  possible  opeimess. 

Section  251.12  now  reads  that  the 
public  and  the  news  media  will  be  able 
to  take  photographs  and  to  make  audio 
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or  video  records  of  the  proceedings,  so 
long  as  the  CARP  is  infonned  in 
advance  ami  nothing  is  done  to  disrupt 
the  proceedings.  The  permission  of  the 
participants  in  the  proceedings  would 
not  be  required. 

(d)  Subpart  D — Standards  of  Conduct 

The  CRT  Reform  Act  amended  section 
802fb)  of  the  Copyright  Code  to  provide 
that  the  "Librarian  of  Congress,  upon 
recommendation  of  the  Register  of 
Copyrights,  shall  adopt  regulations 
regarding  standards  of  conduct  which 
shall  govern  arbitrators  and  the 
proceedings  under  this  chapter."  The 
need  to  provide  standards  of  conduct  for 
arbitrators  in  these  regulations  is 
particularly  important  because  the 
CARP  arbitrators  are  not  employees  of 
the  Federal  Government.  They  are 
private  individuals  to  whom 
controversies  are  being  referred  under 
this  particular  form  of  alternative 
dispute  resolution.  Since  the  established 
standards  of  conduct  for  government 
employees  are  not  applicable  to  the 
CARP  arbitrators,  these  regulations  must 
adopt  those  and  other  standards  in  the 
specific  provisions  of  part  251. 

Instead  of  proposing  specific 
regulations  in  our  NPRM,  we  asked  for 
recommendations  as  to  what  standards 
of  conduct  should  apply  to  the  CARP 
arbitrators. 

(1)  Comments  and  recommendations. 
Three  of  the  written  comments 
addressed  standards  of  conduct. 

W  RIAA/AARC.  The  RIAA/AARC 
strongly  supported  a  code  of  conduct. 
On  the  ground  that  the  characteristics  of 
CARP  arbitrators  are  closest  to  those  of 
edministrative  law  judges,  they 
recommended  that  the  Office  base  its 
regulations  on  the  "Model  Code  of 
Judicial  Conduct  for  Federal 
Administrative  Law  Judges,"  and 
attached  to  their  comment  f)ertinent 
provisions  of  the  Code.  RL\A, 
comments  at  3—4,  and  Appendix. 

Ui)  Music  publishers.  The  Music 
Publishers  also  suggested  that  the  OfTice 
adopt  rules  based  on  the  "Model  Code 
of  Judicial  Conduct."  and  emphasized 
that  the  rule  should  prohibit  all  ex  parte 
communications  with  the  CARPs.  Music 
Publishers,  comments  at  10. 

(Hi)  Copyright  owners.  The  Copyright 
Owners  advocated  strict  standards, 
noting  that  royalty  distributions  can 
involve  hundreds  of  milhons  of  dollars. 
They  specifically  recommended  that  the 
Librarian  investigate  persons  under 
consideration  as  arbitrators  for  conflicts 
of  interest,  and  that,  if  any  conflicts  are 
found  to  exist  before  or  during  the 
proceeding,  the  particular  individual  be 
disqualified.  With  respect  to 
employment  of  a  potential  or  actual 


arbitrator  by  any  interested  party,  they 
recommended  a  pre-employment  ban  of 
five  years  and  a  post-employment  ban  of 
three  years.  In  their  view,  however, 
current  conflicts  of  interest  or  recent 
past  employment  with  an  interested 
party  need  not  be  disqualifying  if  the 
parties  to  the  proceeding  unanimously 
waive  the  disqualification.  The 
Copyright  Owners  also  rocommended 
that  strict  regulations  be  adopted  to 
prohibit  ex  parte  communications,  or 
any  other  appearances  of  impropriety, 
and  to  rule  out  unreasonable  billing  by 
the  arbitrators.  Copyright  Owners, 
comments  at  25-29. 

(2)  Meeting  with  endispute 
representatives.  As  the  result  of 
questions  raised  during  an  informal 
meeting  of  Copyright  Office  officials 
with  two  representatives  from 
Endispute.  an  arbitration  association, 
we  have  made  some  modifications  to 
our  sections  on  bilhng  (§§  251.3,  251.38, 
251.54)  and  our  definition  of 
employment  (§  251.36).  Those 
modifications  are  explained  below  in 
our  discussion  of  each  applicable 
section.  A  summary  of  our  meeting  with 
Endispute  has  been  placed  in  the 
comment  file  of  this  docket  and  is 
available  for  public  inspection. 

(3)  Basic  conclusions.  In  formulating 
our  interim  rules  for  standards  of 
conduct,  the  Copyright  Office  has 
considered  the  recommendations  of  the 
parties,  and  has  incorporated  some  of 
them,  as  explained  below.  On  the 
fundamental  question  of  the  model  to 
follow,  however,  we  have  decided  to 
base  the  rules  on  those  promulgated  by 
the  Office  of  Government  Ethics  (OGE). 
rather  than  the  codes  of  judicial  conduct 
or  codes  governing  administrative  law 
judges.  OiGE's  rules  are  more  detailed 
and  rely  less  on  self-reporting  or 
recusal.  We  believe  it  is  important  that 
the  standards  be  clearly  expressed  so 
that  the  public  is  assured  of  fairness  and 
the  arbitrators  know  precisely  what  is 
expected  of  them.  It  is  also  important 
that,  rather  than  merely  expressing  good 
intentions,  the  rules  be  enforceable  and 
enforced. 

(4)  Interim  regulations  on  standards 
of  conduct.  Part  D  of  these  interim 
regulations  (§§  251.30-39)  reflects  the 
Copyright  Office's  conclusions  as  to  the 
general  and  specific  standards  to  govern 
the  conduct  of  CARP  arbitrators.  The 
following  is  a  summary  of  these  interim 
rules,  and  we  solicit  detailed  comments 
on  anv  or  all  of  them. 

U)  Basic  obligations  of  arbitrators. 
Section  251.30  provides  the  basic 
obligations  of  the  arbitrators  in  general 
terms.  It  is  derived  from  Title  5, 
§  2635.101  of  the  rules  of  the  Office  of 
Govenunent  Ethics,  as  modified  to  meet 


circiunstances  applicable  to  the  C^.RP 
arbitrators. 

The  general  obligations  set  out  in 
§  25 1.30  apply  both  to  the  arbitrators 
selected  to  preside  in  a  particuldr 
proceeding  arid  to  the  arbitrators  who 
are  listed  as  available  but  who  have  not 
yet  been  selected.  They  specify  that 
arbitrators:  Shall  not  use  their  position 
fnr  private  gain;  shall  not  hold  any 
conflicts  of  interest;  shall  not  solicit  or 
accept  gifts  from  interested  parties;  shall 
not  reveal  nonpublic  information;  sh&ll 
not  give  preferential  treatment  to  any 
party,  shall  not  engage  in  outside 
activities  that  conflict  v^th  their  duties; 
shall  not  seek  emplo)Tnent  with  any 
interested  party;  and  shall  endeavor  to 
avoid  all  appearances  of  impropriety. 

In  establishing  these  general 
obligations,  the  Copyright  Office  has 
also  incorporated  provisions  from  the 
Model  Code  for  Administrative  Law 
Judges  recommended  by  the  RIAA/ 
AARC  These  provisions  address  the 
behavior  of  arbitrators  at  hearing:  To 
maintain  order  and  decorum,  to  be 
patient,  dignified,  and  courteous  to  the 
parties  and  witnesses,  and  to  dispose  of 
business  promptly.  RLAA,  comment  at 
Appendix. 

These  general  obligations  are  to  be 
considered  just  as  binding  as  the 
specific  obhgations  that  follow  in 
§§  251.31-38.  They  are  meant  to  covea 
situations  not  anticipated  by  the  specific 
sections,  but  which  nonetheless  would 
constitute  a  violation  of  ethical 
standards.  Complaints  based  on  these 
general  provisions  are  as  valid,  and 
must  be  taken  as  seriously,  as  those 
based  on  specific  obligations.  While 
most  of  the  general  obligations  have 
more  specific  counterparts  in  the 
obligations  spelled  out  in  §§251.31-33. 
some  do  not.  One  example  is  §  251.30(f), 
which  prohibits  bias  on  the  part  of  an 
arbitrator.  A  specific  rule  on  bias  would 
probably  be  futile  because  it  could  not 
envision  all  possible  situations;  but,  if 
supported,  a  charge  of  bias  could  be 
grounds  for  disqualification. 

(>/)  Financial  interests.  Section  251.31 
specifies  what  constitutes  a  financial 
conflict  of  interest  that  would  result  in 
an  automatic  disqualification  to  serve. 
This  section  does  not  cover  all  areas  of 
potential  bias;  it  applies  only  to  those 
tliat  involve  a  current  financial  conflict 
and  would  result  in  automatic 
disqualification.  Other  areas  of  potential 
bias  would  be  covered  by  the  objection 
procedure  in  §  251.4.  as  discussed  above 
in  connection  with  that  section  and 
below  in  connection  with  these 
Standards  of  Conduct  regulations. 

[A]  Distribution  proceedings.  Section 
251.31  states  that,  in  a  distribution 
proceeding,  the  arbitrator  may  not  have 
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a  financial  interest  in  any  claimant  to 
that  proceeding,  or  in  any  copyright 
owner  that  ultimately  receives  royalties 
from  a  claimant  to  the  proceeding, 
whether  or  not  the  claimant  is  party  to 
a  voluntary  settlement.  The  reason  for 
disqualifying  anyone  with  a  financial 
interest  in  a  party  that  has  already 
settled  its  dispute  is  that,  since 
distributions  are  annual  proceedings, 
the  arbitrator  might  otherwise  be 
tempted  to  insert  precedent  that  could 
help  that  party  in  the  following  year's 
controversy. 

As  noted,  the  prohibition  against 
financial  conflicts  applies  more  widely 
than  merely  to  inteiests  In  claimants  to 
the  proceeding.  It  also  covers  interests 
in  copyright  owners  who  receive 
royalties  from  a  claimant  to  the 
proceeding,  such  as  a  television 
producer  who  does  not  file  a  claim 
herself  but  receives  royalties  from  a 
syndicator  who  does. 

[B]  Rate  adjustment  proceedings.  In  a 
rate  adjustment  proceeding  the 
arbitrator  may  not  have  a  financial 
interest  in  any  copyright  owner  or  user 
entity  that  would  be  affected  by  the 
outcome  of  the  proceeding. 

{Q  Definition  of  financial  interest.  For 
purposes  of  both  distribution  and  rate 
adjustment  proceedings,  §  251.31(b) 
defines  "direct  or  indirect  financial 
interest"  to  include  employment  and 
other  affiliations,  ownerships  of 
securities,  and  deriving  any  income, 
however  small,  from  an  interested  party. 
Section  251.31(c)  makes  two  specific 
exceptions  to  the  definition  of 
"financial  interest":  (1)  Where  the 
individual's  money  is  invested  in  a 
mutual  fund  or  blind  trust  and  he  or  she 
canrwt  control  the  investment  decisions: 
and  (2)  where  the  individual  is 
receiving  fixed  post-emploj-ment 
benefits  that  would  not  be  affected  by 
the  outcome  of  the  proceeding,  such  as 
benefits  from  health  insurance  or  a 
pension. 

[D]  Curing  a  conflict  of  interest. 
Section  251.32(b)  provides  two  ways  to 
cure  a  conflict  of  interest:  (1)  The 
potential  arbitrator  may  divest  himself 
or  herself  of  the  interest  that  caused  the 
disqualification;  or  (2)  the  parties  may 
be  asked  to  consider  the  nature  and 
degree  of  the  conflict  and,  if  all  parties 
agree  that  the  conflict  is  not  sufBcient 
to  result  in  disqualification,  the 
individual  may  serve. 

(£)  Objection  procedure.  Even  if  the 
arbitrator  does  not  have  a  financial 
conflict  of  interest,  parties  who 
nonetheless  believe  a  potential  for  bias 
exists  for  any  other  reason  may  petition 
the  Librarian  under  the  objection 
procedure  described  in  §  251.4.  Parties 
will  have  available  to  them  the 


employment  history,  affiliations,  and 
the  general  nature  of  the  cfients 
represented  by  the  potential  arbitrators 
upon  which  to  base  dieir  objections. 
The  Librarian  will  rule  on  objections  on 
a  case-by-case  basis. 

(F)  Interests  of  relatives  and 
associates.  Section  251.31(d)  specifies 
that  the  financial  interests  of  the 
arbitrator's  spouse,  minor  child,  and 
business  associates  are  to  be  imputed  to 
the  arbitrator.  This  paragraph  is  derived 
directly  from  §  2635.402(b)(2)  of  the 
OGE's  regulations. 

[Hi)  Financial  disclosure  statement. 
Section  251.32  requires  all  Usted 
arbitrators  to  file  confidential  financial 
disclosure  statements  with  the 
Librarian,  within  one  month  followring 
publication  in  the  Federal  Register  of 
the  annual  hst  of  arbitrators  containing 
their  names.  To  maintain  the 
confidentiahty  of  the  statements,  only 
the  Librarian  and  designated  Library 
staff  will  be  permitted  to  review  them. 
The  Librarian  will  not  select  any 
arbitrator  who  has  a  conflict  of  interest 
as  defined  in  §251.31.  When  the  two 
selected  arbitrators  pick  their 
chairperson,  they  will  have  to  consult 
first  with  the  Librarian  to  see  that  the 
person  they  nominate  has  no  conflict  of 
interest.  If  the  Librarian  finds  that  a 
conflict  does  exist,  the  two  selected 
arbitrators  will  be  asked  to  choose 
another  arbitrator  who  has  no  conflict  of 
interes'. 

After  the  panel  is  selected,  the 
arbitrators  will  have  one  week  to  file 
updated  financial  disclosure  forms  with 
the  Librarian:  This  requirement  is 
intended  to  ensure  that  no  conflicts  had 
developed  between  the  time  the 
arbitrators  were  listed  and  the  time  they 
were  selected.  If  any  conflicts  arise 
during  the  later  course  of  the 
proceeding,  or  If  any  change  in  an 
arbitrator's  financial  interests  presenting 
a  disqualifying  conflict  of  interest  is 
found  during  the  hearing  to  have  gone 
unreported,  the  Librarian  will  suspend 
the  proceeding  in  accordance  v*rjth 
§  251.8  of  these  interim  regulations  and 
replace  the  arbitrator  with  another 
arbitrator  from  the  arbitrator  list. 

(;V)  Ex  Parte  communications.  Section 
251.33  sets  out  the  varying 
circumstances  under  which  a  ban  is 
imposed  on  ex  parte  communications 
with:  (1)  The  Librarian  of  Congress  or 
the  Register  of  Copyrights;  (2)  staff  of 
the  Library  or  the  Copyright  Office;  (3) 
persons  selected  as  arbitrators  in  a 
proceeding;  and  (4)  persons  named  in 
the  current  hst  of  quafified  arbitrators. 
The  section  also  describes  what  anyone 
receiving  a  prohibited  communication 
must  do,  and  the  possible  consequences 
of  a  violation  of  the  rule. 


(A)  Prohibited  communications — (aa) 
Communications  with  librarian  or 
register.  (1)  Who  is  banned  from 
communicating:  Anyone  outside  the 
Library  of  Congress  or  CopjTight  Office; 

(2)  What  communications  are  banned: 
The  merits  or  status  of  any  matter, 
procedural  or  substantive,  relating  to 
royalty  distribution  or  rate  adjustment; 

(3)  When  communications  are 
banned:  Any  time. 

(4)  Exceptions:  Statements  on  public 
pohcies  Involved  in  CARP  operations 
where  the  discussion  is  unrelated  to 
specific  proceedings;  for  example,  a 
discussion  on  the  advisability  of 
amending  the  copyright  statute. 

(bb)  Communications  with  Library  of 
Congress  or  Copyright  Office  staff.  (1) 
Who  is  banned  from  communicating: 
anyone  outside  the  Library  or  the  Office; 

(2)  What  communications  are  baimed: 
The  substantive  merits  of  any  past, 
pending,  or  future  royalty  distribution 
or  rate  adjustment  proceeding; 

(3)  When  communications  are 
banned:  Any  time. 

(4)  Exceptions:  procedural  inquiries. 
If  the  employee  does  not  know  the 
answer,  he  or  she  will  relay  the  question 
to  the  CARP  and  pass  the  answer  back 
to  the  inquirer. 

(cc)  Aroitrators  selected  by  the 
librarian.  (1)  Who  Is  baimed  from 
communicating:  Interested  parties  or 
anyone  acting  at  their  instance; 

(2)  What  communications  are  banned: 
Total  ban  on  all  communications  for  any 
reason. 

(3)  When  communications  are 
banned:  A  period  begirming  with  the 
arbitrator's  selection  and  ending  with 
the  filing  of  the  CARP's  report,  and.  if 
the  matter  is  remanded,  the  period 
starting  with  the  reconvening  of  the 
CARP,  and  ending  with  the  filing  of  the 
final  report. 

(4)  Exceptions:  None 

(dd)  Arbitrators  listed  as  qualified  in 
current  list.  (1)  Who  is  banned  from 
communicating:  Interested  parlies  or 
anyone  acting  at  their  instance; 

(2)  What  communications  are  banned: 
The  merits  of  any  past,  pending,  or 
future  royalty  distribution  or  rate 
adjustment  proceeding; 

(3)  When  communications  are 
baimed:  The  period  when  the 
individual's  name  appears  on  the 
Librarian's  current  list  of  quaUfied 
arbitrators; 

(4)  Exceptions:  None. 

(B)  Action  required  by  recipients  of 
banned  communication.  Anyone  who 
receives  a  prohibited  communication  Is 
required  immediately  to  end  the 
communication  and  place  on  the  public 
record  of  the  proceeding  the  actual 
communication,  if  written  or  recorded. 


23974  Federal  Register  /  Vol.  59.  No.  88  /  Monday,  May  9.  1994  /  Rules  and  Regulations 


or  a  description  of  the  communication, 
if  oral,  together  with  a  memorandum 
describing  any  further  responses.  The 
communication  may  not  be  considered 
by  the  CARP  unless  and  until  it  is 
properly  submitted  into  evidence  by  one 
of  the  parties. 

[Hi)  Action  taken  by  librarian  or 
CARP.  Either  the  Librarian  or  the  CARP 
may  require  the  party  responsible  for 
the  prohibited  communication  to  show 
cause  why  that  party's  interest  in  the 
proceeding  should  not  be  dismissed  or 
otherwise  adversely  affected.  This 
provision  is  derived  from  section  557  of 
the  Administrative  Procedure  Act. 

[v]  Gifts  and  other  things  of  monetary- 
value.  Section  351.34  deals  with  the 
ethical  question  of  when,  if  ever,  an 
arbitrator  may  accept  gifts  or  other 
things  of  monetary  value  "from  a  person 
or  organization  having  an  interest  that 
would  be  affected  by  the  outcome  of  the 
proceeding."  whether  or  not  there  was 
any  intent  to  influence  the  outcome. 
The  ban  would  be  total  for  arbitrators 
actually  selected  for  a  CAflP,  and 
somewhat  less  stringent  for  individuals 
named  as  qualified  on  the  Librarian's 
current  list.  The  prohibition  covers  both 
dir-ict  and  indirect  solicitation  and 
acci?ptance  of  gifts  or  things  of  value;  it 
e.xtends  to  gifts  or  other  monetary 
benefits  to  the  individual's  family,  or  to 
a  charity,  if  provided  with  the 
knowledge  of  or  at  the  instance  of  the 
selected  or  listed  arbitrator. 

[A]  Selected  arbitrators.  For 
arbitrators  who  have  been  selected  to 
serve  on  a  CARP,  §  251.34  establishes  a 
total  ban  on  the  solicitation  or 
acceptance  of  any  gifts  or  other 
monetary  benefits,  no  matter  how  small 
in  value.  The  prohibition  would  be  in 
effect  from  the  time  of  the  arbitrator's 
selection  through  the  submission  of  the 
C\RP  report,  and  during  any  court- 
ordered  remand. 

[B]  Listed  arbitrators.  The  ban  also 
applies  to  arbitrators  named  on  the 
Librarian's  current  list,  but  with  two 
exceptions:  (1)  Acceptance  of  gifts  or 
other  things,  including  meals,  where 
their  value  is  less  than  $20  per  occasion 
and  less  than  $50  in  a  calendar  year: 
and  (2)  acceptance  of  gifts  or  other 
things  when  the  circumstances  make  it 
clear  that  the  action  was  motivated 
purely  by  family  and  personal 
relationships.  These  two  exceptions  are 
derived  from  the  OGE's  regulations,  and 
are  intended  to  make  plain  that 
nominal,  unsolicited  benefits  cannot  be 
used  to  disqualify  a  potential  arbitrator. 
They  are  not  intended  to  encourage  gift- 
giving  under  any  circumstances, 
especially  where,  as  here,  arms-length 
relationships  should  be  the  rule  rather 
than  the  exception. 


[vi]  Outside  employment  and  other 
activities.  Section  251.35  specifies  tliat, 
once  an  arbitrator  has  been  selected  for 
a  CARP  and  until  all  possibility  of  a 
court-ordered  remand  is  ended,  the 
arbitrator  is  required  to  refrain  from  any 
outside  activity  that  would  raise  a 
question  about  the  individual's  ability 
to  render  an  impartial  decision.  This 
ban  extends  beyond  matters  that  could 
be  considered  a  financial  conflict  of 
interest,  and  beyond  receipt  of  gifts  or 
other  things  of  value.  The  following  are 
examples  of  prohibited  activities:  giving 
free  legal  advice;  attending  a  gathering 
sponsored  by  an  interested  party;  giving 
a  speech  related  to  the  proceedings;  or 
accepting  direct  or  indirect  payment  of 
honoraria.  The  ban  on  honoraria  covers 
appearances,  speeches,  and  articles  that 
are  related  to  the  proceeding  or,  if  the 
offer  is  from  an  interested  party,  that  are 
related  to  any  matter. 

(Wj)  Pre-arbitration  and  post- 
arbitration  employment  restrictions. 
Section  251.36  provides  that  no 
arbitrator  will  be  selected  for  a  CARP  if 
he  or  she  had  been  employed  within  the 
previous  five  years  by  a  party 
financially  interested  in  the  proceeding, 
although  this  rule  may  be  waived  under 
certain  circumstances  with  the 
unanimous  consent  of  the  parties.  The 
section  also  prohibits  arbitrators  from 
arranging  future  employment  with  any 
party  to  the  proceeding,  and  from 
entering  irto  employment  with  any 
party  for  three  years  after  the  date  of  the 
CARP  report.  "Employment"  for  these 
purposes  is  given  its  most  expansive 
meaning  to  include  any  business 
relationship  that  involves  the  providing 
of  personal  services,  but  not  including 
service  as  an  arbitrator,  mediator,  or 
neutral.  The  five-year  rule  for  pre- 
arbitration  employment,  and  the  three- 
year  rule  for  post-arbitration 
emplojTncnt.  js  based  on  the  comments 
of  the  Cop>Tight  Owners.  Copyright 
Owners,  comment  at  26-27.  The 
definition  of  "employment"  comes  from 
§  2635.603(a)  of  the  OGE's  regulations. 
The  e.xception  for  employment  as  an 
arbitrator,  mediator,  or  neutral  was 
adopted  following  oiu"  discussion  with 
Endispute. 

[viii]  Use  of  nonpublic  information. 
As  noted  earlier,  it  is  our  intention  that 
CARI'  proceedings  be  conducted  as 
openly  as  possible.  In  proceedings  such 
as  these,  however,  there  vnIH  necessarily 
bo  information  that  must  be  kept 
confidential,  and  §  251.37  deals  with 
these  situations.  Arbitrators  are  not  to 
reveal  any  information  from  filings, 
pleadings,  or  evidence  that  the  CARP 
has  ruled  to  be  confidential.  Nor,  unless 
required  by  law.  are  arbitrators  to 
disclose  any  of  the  following:  Intra- 


panel  communications,  or 
communications  between  the  Library 
and  the  panel,  intended  to  be 
confidential;  draft  rulings  or  decisions; 
and  the  final  CARP  report  before  it  is 
submitted  to  the  Librarian.  Section 
251.37(c)  also  prohibits  an  arbitrator 
from  using  nonpublic  information  for 
personal  profit  or  for  the  profit  of 
anyone  else.  This  provision  was  derived 
from  §  2635.703  of  the  OGE's 
regulations. 

(ix)  Billing  and  commitment  to 
standards.  In  response  to  requests  from 
the  parties  that  these  regulations  seek  to 
ensure  that  arbitrators'  charges  are 
reasonable,  we  have  adopted  the 
following  provisions  on  billing: 

(A)  Bound  by  initial  proposal. 
Arbitrators  will  be  bound  by  the  hourly 
or  daily  charge  they  proposed  when 
their  names  were  first  submitted  for 
listing  by  the  Librarian.  See  §  251.3. 
They  will  not  bo  allowed  to  charge  in 
excess  of  those  rates.  We  think  this 
requirement  will  induce  arbitrators  to 
quote  reasonable  rates,  since  they  know 
that  their  selection  by  tlie  Librarian  will 
be  based  in  part  on  this  factor. 

In  our  discussions  with  Endispute  a 
suggestion  was  made  to  allow  arbitrators 
to  charge  a  reasonable  cancellation  fee 
if  a  proceeding  is  settled  early,  to 
compensate  them  for  having  cleared 
their  schedules.  We  have  not  adopted 
the  proposal  in  these  interim 
regulations,  but  we  solicit  comments  on 
whether  a  cancellation  fee  is  justifiable 
and,  if  so,  how  it  might  be  worked  into 
the  overall  CARP  scheme  for  paying 
arbitrators. 

(B)  Incidental  expenses.  Arbitrators 
residing  within  the  Washington,  DC 
metropolitan  area  ' '  will  not  be  allowed 
to  bill  for  incidental  e.xpenses  such  as 
local  travel,  meals,  telephone  calls, 
postage,  and  the  like.  Ail  their 
incidental  expenses  will  have  to  be 
absorbed  entirely  in  the  hourly  or  daily 
rate  the  arbitrator  proposes.  Arbitrators 
can,  and  doubtless  will,  take  their 
incidental  expenses  into  account  when 
proposing  their  rate.  In  addition,  as 
required  by  section  601(d)  of  the 
Copyright  Code,  the  Librar)'  and  the 
Copyright  Office  will  provide  the 
CARPs  with  necessary  administrative 
serv  ices,  and  this  will  sharply  reduce 
some  of  the  arbitrators'  incidental 
expenses.  Arbitrators  who  reside 
outside  the  Washington,  DC 
metropolitan  area  will  be  allowed  to  add 
their  expenses  for  travel,  lodging,  and 


II  The  Washington.  tX;  metropolitan  area  is 
comprised  of  the  District  of  Columbia,  the 
independent  cities  of  Alexandria.  Fairfax,  and  Falls 
Church,  the  Virginia  counties  of  Arlington.  Fairfax, 
and  Loudoun,  and  the  Mar>-land  counties  of 
Montgomery  and  Prince  Gvorgcs. 
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meals  to  their  bills  so  long  as  these 
expenses  do  not  exceed  the  applicable 
government  rate. '2 

(C)  Detailed  accounting.  Arbitrators 
are  required  to  submit  a  detailed 
account  of  the  work  they  performed 
during  their  billed  time.  This  should 
give  the  parties  a  means  of  reviewing 
the  reasonableness  of  the  charges. 

ID)  No  billing  for  support  services. 
Except  for  support  services  provided  by 
the  Library  of  Congress  and  the 
Copyright  Office,  the  arbitrators  will  be 
required  and  expected  to  perform  their 
own  work,  including  research,  analysis 
of  the  record,  and  decision-writing. 
Although  it  might  be  argued  that 
delegating  some  more  routine  work  to 
others  could  lower  the  bill,  this  practice 
would  undermine  the  full  use  of  the 
arbitrators'  experience  and  expertise, 
which  were  the  reasons  for  their 
selection. 

(E)  Signed  agreement.  Finally,  the 
Library  will  require  all  arbitrators  to 
sign  an  agreement  at  the  time  of  their 
selection,  stating  that  they  will  abide  by 
all  of  the  standards  of  conduct  and 
billing  restrictions  specified  in  this 
subpart.  Failure  to  sign  the  agreement 
will  preclude  selection  of  the  individual 
for  a  CARP. 

(x)  Sanctions  and  remedies.  Section 
251.39  specifies  some  of  the  sanctions 
and  remedies  for  the  violation  of  the 
standards  of  conduct  provided  by  this 
subpart  The  listings,  which  are  not 
exhaustive,  are  divided  into  subsections 
laying  out  the  sanctions  and  remedies 
applicable  to:  (1)  Selected  arbitrators;  (2) 
listed  arbitrators;  and  (3)  interested 
parties  who  engaged  in  ethical 
violations.  A  final  subsection, 
applicable  to  any  and  all  violations  of 
the  standards  of  conduct  under  these 
regulations,  authorizes  the  Librarian  of 
Congress  to  refer  the  matter  to  the 
Department  of  Justice  or  other  law 
enforcement  authority  for  criminal 
prosecution.  The  following  is  a 
summary  of  §  251.39: 

(A)  Selected  arbitrators.  Sanctions 
and  remiedies  applicable  only  against 
arbitrators  selected  to  serve  on  a  CARP: 
Removal  from  the  proceeding; 

(B)  Selected  and  listed  arbitrators. 
Sanctions  and  remedies  applicable 
against  both  arbitrators  selected  to  serve 
on  a  CARP  and  f)ersons  listed  as 
qualified  in  the  Librarian's  current  list: 

(aa)  Permanent  removal  of  the 
person's  name  from  the  current  and  any 
future  list  of  available  arbitrators 
pubUshed  by  the  Librarian; 


'2  As  of  Jfinuary  1.  1994,  the  government  rate  for 
the  Washington.  DC  metropolitan  area  is  lodging 
not  to  exceed  $113  a  day,  and  $36  for  meals  ($8 
breakfast,  Sfl  lunch.  S20  dinner). 


(bb)  Referral  of  the  matter  to  the 
organized  bar  of  which  the  person  is  a 
member  for  possible  discipUnary  action; 
and 

(cc)  Referral  of  the  matter  to 
competent  law  enforcement  authority 
for  possible  criminal  prosecution. 

(C)  Interested  parties  or  individuals. 
Sanctions  and  remedies  applicable 
against  interested  parties  or  individuals 
who  violate  the  ethical  standards 
established  by  this  regulation: 

(aa)  Referral  of  the  matter  to  the 
organized  bar  or  professional 
association  of  which  the  offending 
individual  is  a  member  for  possible 
disciplinary  action; 

(bb)  Barring  the  offending  individual 
from  current  appearances  tefore  the 
CARP,  from  future  appearances,  or  both; 

(cc)  Designation  of  an  issue  in  the 
current  or  in  a  future  proceeding, 
requiring  the  party  to  show  cause  why 
its  interest  should  not  be  dismissed, 
denied,  or  otherwise  adversely  affected; 
and 

(dd)  Referral  of  the  matter  to 
competent  law  enforcement  authority 
for  possible  criminal  prosecution. 

On  the  question  of  referral  of  cases  for 
criminal  prosecution  we  note  that, 
although  arbitrators  are  not  Federal 
Government  employees,  we  are  firmly  of 
the  opinion  that  U.S.  criminal 
provisions  do  apply  to  attempts  to 
influence  them.  Title  18  U.S.C.  201. 
which  prohibits  the  influencing  of 
public  officials,  defines  public  officials 


as 


*   *   *  an  officer  or  employee  or  person 
acting  for  or  on  behalf  of  the  United  States, 
or  any  department,  agency  or  branch  of 
Government  thereof  including  the  District  of 
Coluii^ia,  in  any  official  function,  under  or 
by  authority  of  any  such  department,  agency, 
or  branch  of  Government,  or  a  juror, 
[emphasis  supplied] 

We  believe  that  arbitrators  are  persons 
acting  for  or  on  behalf  of  the  Library  of 
Congress  by  the  authority  of  the 
Librarian.  Therefore,  although  we 
certainly  hope  the  situation  never  arises, 
we  will  not  hesitate  to  refer  for  criminal 
prosecution  attempts  to  influence  the 
arbitrators. 

Questions  may  well  be  asked  as  to 
how  the  Library  of  Congress  would  go 
about  removing  a  selected  arbitrator 
fi-ora  a  proceeding  under  this  subpart, 
and  the  legal  basis  for  such  an  action. 
We  believe  that  the  appropriate 
procedure  for  the  Librarian  would 
involve  suspension  of  the  proceeding 
under  §251.8.  issuance  of  an  order 
declaring  the  arbitrator's  seat  vacant  and 
the  reasons  for  that  action,  and 
appointment  of  a  replacement  under 
§  251.6.  The  legal  basis  for  the  action 
would  be  the  arbitrator's  violation  of 


these  regulations,  and  the  breach  of  his 
or  her  contract  with  the  Librarian  of 
Congress  under  which  the  individual 
was  committed  to  observe  these 
regulations.  We  invite  comments  on 
these  conclusions,  and  on  other  possible 
sanctions  and  remedies  for  violations  of 
these  rules. 

(xi)  Appendix  to  this  preamble: 
Examples  of  typical  fact  situations.  In 
setting  these  standards  of  conduct,  the 
Office  is  aware  that  the  interests  that 
could  be  affected  by  rate  adjustment  and 
royalty  distribution  proceedings  are 
quite  extensive.  We  therefore  wish  to 
make  sure,  especially  in  the  area  of 
financial  conflicts  of  interest,  that  we 
have  set  the  standard  at  an  appropriate 
point.  Should  we  cast  the  net  wider  in 
our  efforts  to  antidpato  bias,  or,  on  the 
contrary,  have  we  gone  too  far?  As  an 
appendix  to  this  preamble,  we  have  set 
out  ten  examples  (with  their  related 
section  numbers)  of  situations  that  seem 
likely  to  occur  in  the  next  few  years.  We 
solicit  comments  as  to  whether  or  not 
these  situations  should  be  grounds  for 
eliminating  an  arbitrator  from 
consideration  by  the  Librarian  to  serve 
on  a  panel.  Please  note  that  these 
examples  are  intended  solely  to  focus 
thought  and  elicit  opinions;  they  are  in 
no  way  intended  to  suggest  our  opinions 
on  how  they  should  be  answered. 

(e)  Subpart  E— Procedures  of  Copyright 
Arbitration  Royalty  Panels 

(1 )  Formal  hearings — (i)  Phase  I  and 
Phase  II  proceedings.  In  cable  royalty 
distribution  proceedings,  the  former 
Tribunal  traditionally  divided  the 
proceeding  into  two  phases.  In  Phase  I, 
the  Tribunal  determined  the  percentage 
allocation  of  the  royalty  pool  among 
nine  categories  of  claimants.'^  Then,  if 
there  were  any  disputes  within  a 
claimant  category,  the  Tribunal  would 
move  to  Phase  II  and  make  a 
suballocation.  However,  this  procedure 
was  "common  law"  at  the  Tribunal  and 
was  not  embodied  in  §251.41.  which 
states  only  that  formal  hearings  will  be 
conducted  for  royalty  distribution.  It 
was  not  adopted,  even  as  "common 
law,"  for  satellite  royahy  distribution 
proceedings  because  the  first  three 
yearly  funds  were  completely  settled. 

We  solicit  comments  on  the 
following: 

Is  the  procedure  of  dividing  a  cable 
distribution  proceeding  into  Phases  I 


"The  nine  Phase  I  categories  were:  Program 
Supplie.^,  Sports.  Commprcial  Television,  Music. 
Noncommercial  Educational  Television.  Devotional 
Claimants.  Canadian  Claimants,  Noncommercial 
Educational  Radio,  and  Commercial  Radio.  The 
claimant  categories  resulted  mostly  from  the  way 
the  claimants  themselves  coalesced  before  the 
Tribunal,  as  they  were  entitled  to  do  under  section 
111. 
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and  II  a  precedent  that  is  binding  on  the 
Copyright  Office? 

If  not.  should  it  nonetheless  be 
followed? 

If  it  should  be  followed,  should  we 
adopt  rules  governing  the  procedure? 

Snould  those  rules  include  a 
definition  of  each  of  the  Phase  I 
categories? 

(ii)  "Paper"  proceedings.  As 
proposed.  §251. 41(b)  of  the  NPRM 
permitted  the  parties  to  petition  the 
Librarian  to  have  their  controversy 
decided  solely  on  the  submission  of 
written  pleadings.  However,  the  section 
did  not  identify  the  basis  on  which  the 
Libreuian  would  rule  in  favor  of  the 
petition.  The  Music  Publishers  urged 
that  the  basis  should  be  the  same  as  that 
for  summary  judgment  set  forth  in  Rule 
56  of  the  Federal  Rules  of  Civil 
Procedure:  "that  there  is  no  genuine 
issue  as  to  any  material  fact."  Music 
Publishers,  comment  at  9-10. 

The  Copyright  Owners  proposed  a 
procedure  called  "summary  decision." 
which  would  use  the  same  standard: 
"no  genuine  issue  for  a  hearing."  They 
also  proposed  including  a  procedure  for 
"motions  to  dismiss"  for  disposing  of 
claims  or  petitions,  which  would  be 
handled  within  the  same  framework. 
Motions  for  "summary  decision"  and 
"motion  to  dismiss"  could  be  filed  with 
the  CARP  panel  or,  if  no  panel  had  been 
constituted,  with  the  Librarian. 
Copyright  OvvTiers,  comment  at  24. 

The  Office  agrees  with  Music 
Publishers  and  Copyright  Ov^-ners:  the 
grounds  for  granting  a  petition  for  a 
"paper  hearing"  should  be  that  no 
genuine  issue  exists  as  to  any  material 
fact.  We  have  added  a  second  ground 
supporting  petitions  for  "paper 
hearings":  if  all  parties  to  the 
proceeding  agree  to  the  petition. 

As  under  the  NPRM,  petitions  asking 
that  a  controversy  be  decided  on  the 
basis  of  written  pleadings  may  be  filed 
with  the  Librarian  during  the  30-day 
pre-hearing  periods  provided  in 
§§  251.45  and  251.63.  If  the  Librarian 
finds  that  there  is  no  factual  issue 
requiring  a  formal  hearing,  or  that  all 
parties  agree  that  the  petition  should  be 
granted,  he  or  she  may  decide  in  favor 
of  "paper  proceedings."  Unlike  the 
NPRM,  however.  §  252.41  now  gives  the 
Librarian  alternative  discretion  to 
designate  the  request  for  a  paper 
proceeding  as  an  issue  for  the  CARP. 
Similarly,  the  procedure  for  a  motion  to 
dismiss,  to  be  found  in  §  251.45(b).  is  to 
file  it  with  the  Librarian  who  may.  in 
his  or  her  discretion,  decide  the  motion 
to  dismiss  or  designate  it  an  issue  for 
the  panel. 

(2)  Suspension  or  waiver  of  rules. 
Section  251.42  provides  that  a  CARP. 


for  purposes  of  that  panel's  individual 
proceeding  only,  may  waive  the 
procedural  provisions  of  the  rules  upon 
a  showing  of  good  cause.  Copyright 
Owners  have  asked  that  any  waiver  of 
the  procedural  rules  by  the  panel  be 
allowed  only  if  all  the  parties  to  the 
proceeding  agree.  Copyright  Owners, 
comment  at  23. 

The  Copyright  Owners  may  be 
concerned  that  the  discretion  of  the 
panel  to  waive  rules  could  lead  to  a 
denial  of  due  process,  but  the  proposal 
to  allow  waivers  only  with  the 
unanimous  consent  of  the  parties  may 
go  too  far  in  the  opposite  direction.  It 
might  hinder  a  CARP's  efforts  to  do 
justice  in  an  individual  instance,  and  it 
might  give  the  party  opposing  the 
waiver  unfair  leverage.  For  example,  the 
panel  might  want  to  waive  the  rules  that 
allow  only  direct  and  rebuttal 
testimony,  thus  permitting  surrebuttal 
testimony  in  the  interest  of  getting  more 
information.  If  unanimous  consent  were 
needed  for  the  waiver,  however,  the 
party  that  might  be  disadvantaged  by 
the  additional  information  would  have 
a  veto. 

The  Office  has  decided  to  retain  this 
provision  as  written,  but  we  v\-ill  closely 
monitor  the  circum.stances  under  which 
future  CARPs  find  good  cause  to 
suspend  or  waive  the  rules.  Should  any 
patterns  of  unfairness  or  denial  of  due 
process  begin  to  emerge,  we  will  revisit 
this  provision. 

(3)  Filing  and  service  of  i%ritten  cases 
and  pleadings — (i)  Attestation  of 
Written  Testimony.  Section  251.44(d) 
requires  that  the  written  testimony  of 
each  witness  be  accompanied  by  an 
affidavit  or  declaration.  CopjTight 
Owners  asked  that  this  requirement  be 
deleted  and  be  made  optional  because 
witnesses  testify  orally  under  oath,  and. 
in  essence,  swear  twice.  Copyright 
Owners,  comment  at  23.  However, 
because  some  testimony  is  stipulated 
and  is  entered  into  the  record  without 
oral  testimony,  we  have  decided  to 
retain  the  provision. 

(ii)  Typcgrnphical  error.  With  regard 
to  subsection  (e)(1)  of  §251.44,  the 
Copyright  Owners  noted  a  typographical 
error:  The  word  "not"  was  inadvertently 
left  out  when  the  subparagraph  was 
carried  over  from  the  former  Tribunal's 
rules.  Copyright  Owners,  comment  at 
23.  The  correction  has  been  made. 

(Hi)  Senice  list.  Subsection  (f) 
requires  the  parties  to  a  proceeding  to 
serve  everyone  on  the  service  list  when 
making  a  filing  with  the  CARP  or  the 
Librarian.  The  Copyright  Owners  asked 
that  the  section  be  amended  to  require 
the  Librarian  to  develop  a  service  list  for 
each  proceeding  and  distribute  it  to  the 
parties  so  that  they  can  comply  with  the 


requirements  of  service.  The  Copyright 
Owners  also  asked  for  the  rule  to  specify 
that  each  party  to  a  proceeding  has  an 
obligation  to  inform  the  Librarian  of 
changes  in  its  name  or  address  affecting 
the  service  list.  Copyright  Owners, 
comment  at  23.  These  are  both  good 
suggestions  with  which  we  agree,  and 
we  have  amended  the  subsection 
accordingly. 

(iv)  Oppositions  and  replies. 
Copyright  Owners  requested  that  one  or 
more  new  paragraphs  be  added  to 
§  251.44  to  provide  for  automatic 
pleading  cycles  whenever  motions  are 
filed  in  a  proceeding.  They 
recommended  that  oppositions  to 
motions  be  filed  within  ten  days  and 
replies  to  oppositions  be  filed  v/ithin 
five  days  of  the  date  of  service. 
Copyright  Owners,  comment  at  23-24. 
The  former  Tribunal's  rules  did  not 
contain  provisions  on  these  points, 
which  we  agree  will  be  useful. 
Accordingly  we  have  added  a  new 
subsection  (g)  to  §  251.44. 

(4)  Precontroversy  motions  and 
discovery.  Section  251.45,  as  proposed 
in  the  NPRM.  provided  a  period  for 
precontroversy  exchange  of  documents 
and  discovery,  and  the  filing  of 
precontroversy  motions  and  objections. 
The  resolution  of  these  precontroversy 
actions  would  have  been  made  by  the 
Librarian. 

(ij  Comments  of  copyTight  owners. 
The  Copyright  Owners  supported,  in 
principle,  the  concept  of  a  period  of 
discovery  to  take  place  before  the  180- 
day  arbitration  period,  as  a  means  of 
reducing  hearing  costs  and  focusing  the 
issues  to  be  decided.  However,  they 
argued  that  precontroversy  discovery 
would  be  a  "wasted  effort"  if  it  were  to 
occur  before  the  filing  of  the  written 
direct  cases,  and  that  discovery  requests 
should  be  focused  on  actual  written 
cases  rather  than  general  information. 
They  also  urged  that  resolution  of 
precontroversy  matters  should  be  made 
by  the  CARP,  not  by  the  Librarian, 
because  the  panel  would  ultimately  be 
the  body  to  determine  the  relevance  of 
the  proffered  facts.  Copyright  Owners, 
comment  at  6-9.  To  achieve  what  the 
Cop>Tight  Owners  want — 
precontroversy  discovery  handled  by 
the  CARP  and  based  on  written  direct 
cases — it  would  be  necessary  to  have  the 
written  direct  cases  filed,  and  the  CARP 
empaneled,  before  the  beginning  of  the 
180-day  arbitration  period. 

To  accomplish  this  goal  in  accordance 
with  the  provisions  of  the  Copyright 
Code,  the  Copyright  0\A'ners 
recommended  that  a  distinction  be 
made  between  "the  commencement  of 
proceedings,"  17  U.S.C.  803(d),  and  the 
"notice  initiating  an  arbitration 
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proceeding,"  17  U.S.C.  802  (b)  and  (e). 
Under  this  theory  the  Office  would  first 
declare  the  "commencement  of 
proceedings  '  and  thereupon  require  the 
filing  of  written  direct  cases  and 
empanel  the  CARP;  discovery  motions 
and  objections  would  be  ruled  on  by  the 
CARP.  After  discovery  is  complete  the 
Office  would  then  "initiate  an 
arbilSration  proceeding,"  and  at  that 
poirst  the  180-day  arbitration  period 
woujd  begin  to  run.  Copyright  Owners, 
comment  at  9-12. 

(ii)  Amendment  of  §251.45.  We  agree 
withi  the  Copyright  Owners  that 
prectmtroversy  discovery  before  the 
n!in|;  of  wTitten  direct  cases  would  not 
be  p^i:>ductive.  At  worst  it  could  raise 
the  dos'sx)f  litigation  and  become  a 
fishing  expedition  to  harass  an  opposing 
claiitiant.  However,  as  a  matter  of 
statujtbry  construction,  the  Office  cannot 
agree  that  the  "commencement  of 
proceedings"  can  be  conceptualiv 
separated  from  "initiating  an  arbitration 
proceeding"  so  as  to  permit  the  CARP 
to  sit]  earlier  than  the  180-day  arbitration 
period.  Section  802ib),  which  first  uses 
the  phrase  "initiating  an  arbitration 
proceeding."  employs  it  in  the  context 
of  "ai  notice  in  the  Federal  Register 
initiating  an  arbitration  proceeding 
undfjr  section  803  *   *    *"  In  §803.  the 
noticjo  to  which  §  802(b)  refers  is  the 
"notijce  of  commencement  of 
proceedings."  Therefore,  the  phrases 
refer  jto  each  other  and  must  be 
considered  synonymous.  Although,  as 
noted  in  the  NPRM.  Chairman  Hughes 
in  his  statement  accompanying  the  CRT 
Reforin  Act  recommended  that  our 
regulations  provide  for  precontroversy 
discqvery  "to  the  extent  practicable," 
we  h$ve  come  to  the  conclusion  that 
there  is  no  way  to  accomplish  this  goal 
under  the  statuton,  scheme. 

Wd  have  therefore  amended  §  251.45 
to  eliminate  the  proposal  for 
precdatroversy  discover}',  and  we  have 
not  adopted  the  Copyright  Owners' 
recommendation  to  have  discovery  of 
written  direct  cases  ruled  on  by  the 
Panet  before  tlie  180-day  period, 
because  we  do  not  believe  that  the 
statute  allows  for  it. 

(5)  Transcript  and  record.  We  have 
reviewed  §  251.49  on  our  own  motion. 
The  former  Tribunal's  rules  required 
persons  w  ishing  a  copy  of  the  hearing 
transcript  to  purchase  it  from  the  official 
reporter,  but  we  think  the  public  should 
not  only  be  able  to  inspect  the  transcript 
but  also  to  make  their  own  copies.  We 
have  therefore  amended  the  section  to 
provide  that,  during  the  proceeding,  the 
public  will  have  the  opportunity  to  copy 
the  transcript  at  a  location  specified  by 
the  CARP  chairperson.  After  the 
proceeding,  the  transcript  and  the  rest  of 


the  written  record  will  be  available  at 
the  Copyright  Office  for  copying. 

In  addition,  partly  for  reasons 
discussed  above  in  connection  with 
§251.6,  we  solicit  comments  on 
whether  the  hearing  sessions  should  be 
recorded  on  video  as  well  as  audio  tape. 
Videotaping  would  add  to  the  costs  of 
the  proceeding,  but  it  would  have 
several  advantages:  (1)  Ensuring  the 
accuracy  of  the  official  transcript.  (2) 
allowing  the  arbitrators  to  reach  a  better 
decision  by  helping  them  to  review  the 
case  more  accurately,  and  (3)  affording 
arbitrators  who  missed  any  portion  of 
the  proceeding,  because  of  illness  or 
because  they  were  appointed  after  the 
proceeding  had  begun,  an  opportunity 
to  make  up  for  their  absences. 

(6)  Assessment  of  costs  cf  arbitration 
panels.  Section  251.54  provides  for  the 
assessment  of  the  costs  of  the 
Arbitration  Panels. 

(i)  Comments  on  assessments  in 
distribution  proceedings.  The  Copyright 
Owners  and  RLA.A/AARC  have  asked 
that  the  section  be  amended  to  provide 
that,  in  distribution  proceedings,  the 
costs  of  the  CARPs  be  deducted  from  the 
relevant  royalty  fund.  Copyright 
Owners,  comment  at  24.  RJAA/AARC, 
comment  at  4.  The  Office  finds  that  it 
does  not  currently  have  authority  to 
adopt  this  proposal.  Section  802(h)(1)  of 
the  Copyright  Code  states:  "The 
Librarian  of  Congress  and  the  Register  of 
Copyrights  may  *   *   *  deduct  from 
royalty  fees  "   *   *  the  reasonable  costs 
incurred  by  the  Library-  of  Congress  and 
the  Copyright  Office  under  this 
chapter."  It  does  not  provide  that  the 
Office  can  deduct  the  costs  incurred  by 
the  CARP. 

We  agree  that  this  is  an  unsatisfactory 
result.  The  Librarian  of  Congress,  with 
input  from  the  Copyright  Office,  is  in 
the  process  of  drafting  "financial 
reform"  legislation  that  would  deal  with 
this  problem  among  other  fiscal  matters 
affecting  the  Library;  we  hope  that  the 
legislation  will  be  introduced  and 
enacted  in  the  103rd  Congress.  As 
currently  drafted,  title  V  of  the  proposed 
bill  would  add  the  following  provision 
dealing  with  the  point  at  issue  herp: 

In  distribution  proceedings,  the  Librarian  of 
C^ongrcss  and  the  Register  of  Copyrights  may 
diiduct  from  royalty  fees  deposited  or 
collected  under  this  title  the  reasonable  costs 
incurred  by  the  copyright  royalty  panels,  and 
pdy  the  arbitrators  from  such  deductions  at 
such  inter\'als  and  in  such  manner  as  the 
Librarian  of  Congress  shall  by  regulation 
provide.  Such  deduction  shall  be  made 
Ijcfore  the  fees  are  distributed  to  any 
copvTight  claimants.  Claimants  shall  bear  the 
costs  of  the  copyright  arbitration  royalty 
panels  in  direct  proportion  to  their  share  in 
the  distribution. 


We  invite  further  comments  on  this 
problem.  Should  the  proposed 
legislation  be  enacted  we  would,  of 
course,  go  forward  with  additional 
regulatory  proceedings  aimed  at 
implementing  it. 

fii)  Comments  and  assessments  in 
ratemaking  proceedmgs.  NCTAs 
expressed  concern  about  the  assessment 
of  costs  in  a  ratemaking  proceeding. 
Section  251.54(a)(1)  repeats  the 
statutory  language  from  §B02(c):  "In  the 
case  of  a  rate  adjustment  proceeding,  the 
parties  to  the  proceeding  shall  bear  the 
entire  cost  thereof  in  such  manner  and 
proportion  as  the  panel  shall  direct." 
NCTA  believes  that  it  would  be  unfair 
for  it  to  be  assessed  part  of  the  costs  of 
a  rate  adju.stment  proceeding  it  did  not 
ir.ilinte;  speculating  that  it  could  find 
itself  defending  an  existing  rate  only 
bee  ause  some  other  party  petitioned  to 
have  it  reconsidered.  NCTA  asked  that 
the  arbitrators  be  instructed  to  proceed 
on  the  presumption  that  the  party 
seeking  the  rate  adjustment  should  bear 
the  costs  of  the  proceeding.  NCTA. 
comment  at  3. 

When  the  Tribunal  was  in  existence, 
the  costs  of  a  rate  adjustment 
proceeding  were  borne  by  the  taxpayers, 
because  the  only  authority  the  Tribunal 
had  to  assess  its  costs  to  the  parties  was 
for  distribution  proceedings.  See,  former 
1 7  U.S.C.  807.  Therefore,  neither  the 
petitioners  nor  the  nonpetitioners  paid 
any  of  the  costs  of  a  rate  adjustment 
proceeding.  With  the  adoption  of  the 
CRT  Reform  Act.  Congress  made  a 
policy  decision  that  tax-payers  no  longer 
would  pay  for  the  rate  adjustment 
proceedings,  and  that  the  costs  would 
be  entirely  borne  by  the  parties. 
However,  we  cannot  find  any 
suggestion,  nor  is  there  any  reason  to 
believe,  that  Congress  wanted  to  put  the 
costs  of  the  proceeding  on  the  petitioner 
alone.  On  the  contrary.  Congress 
expressly  stated  that  all  the  parties  to  a 
ratemaking  proceeding  shall  pay.  and 
left  it  to  the  panel  to  decide  only  the 
manner  and  proportion  of  their 
payments.  The  effect  of  putting  the  costs 
on  the  petitioner  would  be  to  make 
petitioners  pay  a  high  price  for  the 
periodic  rate  reviews  that  are  already 
scheduled  and  contemplated  by 
Congress. 

NCTA's  concern  about  a  frivolous 
petitioner  for  rate  adjustment  may  be 
justified.  However.  §803  of  the 
Copyright  Code  provides  that  only 
petitioners  with  a  significant  interest  in 
the  rate  can  initiate  a  rate  adjustment 
proceeding.  Therefore,  frivolous 
petitions  or  petitions  from  noninterested 
persons  will  be  dismissed.  However, 
once  a  petitioner  with  a  significant 
interest  petitions,  the  rate  review 
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becomes  a  matter  of  the  public  interest, 
because  any  member  of  the  public  may 
potentially  pay.  be  a  recipient  of,  or  be 
affected  by  the  rate.  Therefore,  since  the 
burden  should  be  shared  by  both  the 
owners  and  users  in  an  inquiry  as  to 
which  rate  would  best  serve  the  public 
interest,  we  cannot  agree  with  NCTA's 
reauest. 

(Hi)  Comments  on  billing  cycle. 
Endispute  expressed  concern  with  the 
NPRM's  proposal  to  have  the  arbitrators 
bill  the  parties  only  after  the  submission 
of  the  panel's  report  to  the  Librarian.  Ir 
a  180-day  proceeding,  the  arbitrators 
might  have  to  wait  seven  to  eight 
months  before  receiving  any 
compensation.  Endispute  urged  that  the 
arbitrators  be  able  to  bill  the  parties 
monthly,  but  this  would  raise 
difficulties  Ln  a  distribution  proceeding. 
There,  the  parties,  by  law.  are  to  pay  the 
arbitrators  in  proportion  to  their  share  of 
the  fund,  but  their  share  will  not  be 
known  until  the  end  of  the  proceeding. 

Because  of  this  problem  we  have  not 
included  a  provision  for  monthly  bilUng 
in  this  interim  regulation.  At  the  same 
time  we  are  soliciting  comments  on  the 
advisability  of  monthly  billing  and  how 
it  might  be  accomplished,  given  the 
statutory  requirement  that  parties  pay  in 
proportion  to  their  share  of  the  fund.  We 
are  also  interested  in  comments  on  the 
feasibility  of  alternatives  to  monthly 
billing,  such  as  requiring  the  parties  to 
make  advance  partial  pay-ments  until  a 
final  bill  can  be  prepared. 

(4)  Amendment  of  §251.54.  After 
reviewing  the  question  of  assessments, 
we  have  decided  to  modify  the  rule  to 
take  account  of  the  possibility  that,  after 
the  CARP  has  made  its  report,  the 
Librarian  may  change  the  final 
distribution  percentages  or  the 
percentages  may  be  changed  because  of 
a  court-ordered  remand.  As  amended, 
the  section  requires  the  parties  who 
have  paid  the  arbitrators  according  to 
earUer  percentages  to  reimburse  each 
other  to  reflect  the  final  percentages. 

(f)  Subpart  F — Rate  Adjustment 
Proceedings 

(1)  Scope  and  commencement  of 
adjustment  proceedings.  In  its 
comments  EL\  challenged  the  Office's 
characterization  in  §§  251.60  and  251.61 
of  the  authority  to  raise  the  DART 
royahy  maximum  as  a  "rate"  adjustment 
proceeding.  They  argued  that  the 
charge — 2%  of  the  transfer  price — 
cannot  be  changed  by  the  Librarian,  and 
that  only  the  maximum  of  $8/$12  per 
device  can.  EIA.  comment  at  3-4. 
Whether  the  word  "rate"  encompasses 
only  the  applicable  percentage,  or 
whether  it  also  includes  the  floors  and 
ceilings  on  that  percentage,  does  not 


have  to  be  addressed  here  because,  as 
noted  above,  the  review  of  the  DART 
royalty  maximum  by  the  Librarian  is  not 
a  CARP  proceeding.  Therefore,  the 
Office  has  deleted  the  references  to  it  in 
§§251.60  and  251.61. 

(2)  Period  for  consideration.  Section 
251.63  provides  a  30-day  period  before 
a  rate  adjustment  proceeding  to  give  the 
parties  an  opportunity  to  settle  their 
differences. 

(i)  Comments  of  copyright  owners. 
The  Copyright  Owners  have  asked  that 
the  first  sentence  be  amended  to  clarify 
that  the  period  is  for  consideration  "of 
settlement."  Copyright  Owners, 
comment  at  25.  The  Office  concurs,  but 
has  further  modified  the  phrase  to  read 
"consideration  of  their  settlement."  This 
is  because  it  cannot  be  known  officially 
who  all  the  parties  to  a  rate  adjustment 
proceeding  will  be  until  the  proceeding 
is  initiated  and  everyone  has  had  an 
opportunity  to  file  notices  of  intent  to 
participate.  Therefore,  pre-proceeding 
settlements  can  be  reached  only  Ly 
those  parties  who  make  themselves 
known  to  each  other,  and  the  most  that 
can  be  achieved  is  a  settlement  of  their 
differences. 

(ii)  Comments  of  music  publishers. 
The  Music  Publishers  asked  how  a  rate 
settlement  reached  during  the  period 
before  convening  of  the  CARP  could  be 
approved  by  the  Librarian.  Music 
Publishers,  comment  at  7-8.  If  there  is 
a  settlement  among  the  known  parties, 
no  approval  by  the  Librarian  is 
necessary.  Either  it  will  result  in  a 
withdrawal  of  the  rate  petition,  or  it  will 
become  the  jointly-held  position  of  the 
parties  to  the  settlement  as  to  what  the 
new  rate  should  be.  Once  their  jointly- 
held  position  becomes  known,  it  cannot 
be  considered  a  full  settlement  until  the 
rate  is  proposed  to  the  United  States 
public,  either  in  a  notice-and-comment 
proceeding  or  in  a  CARP  proceeding.  •* 

(Hi)  Request  for  comments.  The  Office 
has  made  no  changes  in  the  interim 
rule.  However,  we  are  interested  in 
comments  concerning  the  30-day 
settlement  period  in  rate  adjustment 
proceedings.  We  have  two  specific 
questions: 

If  a  settlement  is  reached,  would  it  be 
a  useful  alternative  to  the  convening  of 


'♦The  sertloment  that  was  rHSched  in  the  1987 
mechanical  license  rate  adjustment  among  Musu: 
Publishers.  RIAA  and  the  Songwriters  Guild  of 
America  (SCA)  was  not  approved  as  a  final 
disposition  of  the  rate  adjustmeni  by  the  Tribunal. 
It  was  proposed  to  the  public  in  a  nolice-and- 
comment  proceeding  to  see  if  the  joinlly-he'd 
position  of  these  three  organizations  should  become 
the  basis  of  the  Tribunal's  rate  adjustment.  The 
comments  agreed  with  Music  Publishers/Rl.\.\/ 
SGAs  proposal,  and  only  then  did  the  Tribunal 
adopt  il.  1967  Ad/ustment  of  the  Mechanicxil 
Royalty  Hate.  52  FR  22637  (1987). 


a  CARP  for  the  Library/Office  to  propose 
the  agreed-upon  rate  to  the  public  in  a 
notice-and-comment  proceeding? 

Does  the  Librarian  have  authority  to 
adopt  such  a  procedure,  or  would  the 
convening  of  a  CARP  be  required? 

(3)  Assessment  of  costs.  Section 
251.65  is  based  on  §802(h)(l)  of  the 
statute  as  amended  by  the  CRT  Reform 
Act,  which  allows  the  Librarian  of 
Congress  and  the  Copyright  Office  to 
assess  their  reasonable  costs  to  the 
parties  "to  the  most  recent  relevant 
arbitration  proceeding."  EIA 
commented  that  this  assessment  is  only 
permitted,  according  to  §802(h)(l).  "if 
no  royalty  pool  exists  from  which  their 
costs  can  be  deducted."  EIA,  comment 
at  4.  ElA's  point  is  well-taken,  and  the 
Office  has  modified  the  section 
accordingly. 

EIA  requested  further  that  the  costs  of 
the  proceeding  to  raise  the  DART 
royalty  maximum  by  the  Librarian  be 
assessed  to  the  DART  royalty  pool.  EIA, 
comment  at  5.  However,  as  noted  above, 
this  proceeding  is  not  a  C\RP 
proceeding  and  is  therefore  not  germane 
to  this  rulemaking. 

(gj  Subpart  G — Royalty  Fee  Distribution 
Proceedings 

The  Copyright  Office  is  adopting 
subpart  G  as  proposed  in  the  NPRM 
with  one  technical  amendment.  The 
reference  to  "cable  television"  in 
§  251.72(a)  and  §  251.73  is  being 
changed  to  read  "cable,"  as  noted  in  the 
preamble  discussion  to  §  251.2. 

(h)  Part  252— Filing  of  Claims  to  Cable 
Royalty  Fees 

Part  252  prescribes  the  filing 
requirements  for  claims  to  cable 
royalties.  As  noted  in  the  NPRM,  the 
procedural  system  for  filing  cable  claims 
borrows  heavily  from  the  one  adopted 
by  the  former  Tribunal  for  the  filing  of 
digital  audio  claims.  See  58  FR  53822 
(199J). 

(1)  Content  of  claims.  Section  252.3 
prescribes  the  general  requirements  for 
the  submission  and  content  of  cable 
royalty  claims. 

(i)  Joint  claimants.  The  CRT's 
requirements  for  filing  DART  claims 
included  provisions  dealing  with  joint 
claims.  In  setting  out  the  required 
content  of  claims,  subsection  {a)(3) 
provides: 

If  the  claim  is  a  joint  claim,  a  concise 
statement  of  the  authorization  for  the  filing 
of  the  joint  claim.  For  this  purpose  a 
performing  rights  society  shall  not  be 
required  to  obtain  from  its  members  or 
affiliates  separate  authorizations,  apart  from 
their  standard  agreements. 
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Subsection  (e).  as  adopted  from  the 
CRT's  regulations  and  proposed  in  the 
NPRM.  provided: 

Atl  claima.nts  Filing  a  joint  claim  shall  make 
available  to  the  CopvTight  Office,  other 
cUimants,  and,  where  applicable,  a 
Cop\Tight  Arbitration  Royalty  Panel,  a  list  of 
all  individual  claimants  covered  by  the  joint 
claim. 

(A)  Comments  of  PBS.  According  to 
PBS,  when  it  comes  to  joint  claims  it  is 
unclear,  linder  subsections  (a)(3)  and  (e) 
of  §  252.3.  how  to  satisfy  the 
requirement  in  subsection  (a)(4)  for 
identifying  a  secondan,-  transmission 
that  "estabHsh[es]  the  basis  for  the 
claim."  Would  the  requirement  be 
satisfied  by  identifying  at  least  one 
secondary  transmission  for  at  least  one 
of  the  claimants  included  within  a  joint 
claim?  Or  is  it  necessary  to  identify  at 
least  one  such  transmission  for  each 
individual  claimant  included  within  the 
joint  claim?  PBS,  comment  at  2. 

PBS  argues  that  the  former 
interpretation  is  the  correct  one,  since 
the  requirement  in  subsection  (e)  for 
filing  a  list  idontiMng  all  joint 
claimants  would  not  be  necessary  if 
each  joint  claimant  had  to  identify  a 
secondary  transmission.  Further  support 
for  this  interpretation  is  drawn  from  the 
fact  that  §  252.3  is  adopted  from  the 
filing  requirements  for  DART,  which 
clearly  do  not  require  each  joint 
claimant  to  identifj'  one  or  more  of  his 
or  her  songs  that  were  the  subject  of  a 
digital  transmission.  PB.S.  comment  at 
2-3. 

PBS  asks  us  to  clarify  this  matter  and 
amend  §  251.3  so  as  not  to  require 
identification  of  a  secondary 
transmission  for  each  joint  claimant. 
They  note  that  \liey  currently  spend 
upwards  of  300  hours  a  year  on  this 
requirement,"  which  they  argue  serves 
no  substantive  purpose  beyond 
providing  a  jurisdictional  basis  for  a 
party  to  participate. 

(3)  Amendment  of  §  252.3(e).  We 
acknowledge  that  §  252.3  as  proposed  in 
the  NPRM  muddies  the  waters  for  the 
filing  of  cable  royalty  claims,  and  of 
satellite  royalty  claims  as  well.  We  are 
troubled,  however,  by  changing  what 
had  been  a  longstanding  requirement  at 
the  Tribunal  for  obliging  all  claimants  to 
identify  at  least  one  secondary 
transmission  of  their  copyrighted  works. 
While  such  requirement  does 
undoubtably  add  to  the  time  and 
e.xpense  burdens  of  joint  claimants  such 
as  PBS,  it  is  not  without  purpose.  The 
lavtf  states  plainly  that  cable  compulsor>' 


"It  is  clear  thai  under  §  302.7  of  the  former 
Tribunal's  rules  each  joint  claimant  was  required  to 
identify  at  least  one  secondary  transmission  of  Its 
copyrighted  works. 


license  royalties  are  only  to  be 
distributed  to  "copyright  owners  who 
claim  that  their  works  were  the  subject 
of  secondary  transmissions  by  cable 
systems  during  the  relevant  semiannual 
period."  17  U.S.C.  111(d)(3).  To  support 
such  a  claim,  each  claimant  may 
reasonably  be  asked  to  identify  at  least 
one  secondary  transmission  of  his  or  her 
work,  thus  permitting  the  Copyright 
Office  to  screen  the  claims  and  dismiss 
any  claimants  who  are  clearly  not 
eligible  for  royalty  fees.  The 
requirement  will  also  help  to  reduce 
time  spent  by  a  CARP  determining 
which  claimants  have  a  valid  claim:  If 
only  one  secondary  transmission  is 
identified  for  one  of  the  joint  claimants, 
then  it  could  not  readily  be  determined 
if  the  other  claimants  were  even  eligible 
for  cable  royalties. 

In  an  effort  to  end  this  confusion  we 
are  deleting  subsection  (e)  with  its 
requirement  that  joint  claimants  submit 
a  list  identifying  all  the  claimants. 
Instead,  we  are  amending  subsection 
(a)(4)  to  require  that  each  claimant  to  a 
joint  claim,  other  than  a  joint  claim  filed 
by  a  performing  rights  society  on  behalf 
of  its  members  or  affiliates,  must 
identify  at  least  one  secondary 
transmission  of  his  or  her  works. 
(ii)  Address  and  name  change. 
Subsection  (c)  of  §  253.3  provides  that 
"li]n  the  event  that  the  legal  name  and/ 
or  address  of  the  claimant  changes  after 
the  filing  of  a  claim,  the  claimant  shall 
notify  the  Copyright  Office  of  such 
change  within  30  days  of  the  change." 
Failure  to  provide  this  notification 
could,  under  certain  circumstances, 
make  the  claim  subject  to  dismissal. 
Copyright  Owners  request  that 
subsection  (c)  be  deleted  in  its  entirety 
because  "it  could  be  an  unnecessary 
draconian  trap  for  the  unwarj'  (or  wary) 
claimant."  Cop\Tight  Owners,  comment 
at  25. 

It  is  not  the  intention  of  the  CopjTight 
Office  that  subsection  (c)  should  be  used 
to  dismiss  otherwise  valid  claims.  The 
concern  is  that  the  Office  must  be  able 
to  commurucate  with  the  claimants, 
especially  if  an  action  requires  prompt 
disposition.  To  take  one  e.xample, 
suppose  one  party  files  a  motion  to 
dismiss  another  party's  claim,  and  the 
Copyright  Office  asks  the  claimant  to 
respond  to  the  motion;  the  claimant  has 
moved  and  there  is  no  response.  There 
would  be  no  means  to  find  out  whether 
the  first  party's  motion  is  vahd  in  that 
situation.  Subsection  (c)  is  intended  to 
give  the  Office  authority  to  dismiss  for 
failure  to  prosecute  a  claim  in  cases 
where  the  Office  was  not  given  timely 
notice  of  the  change  of  address  or  name. 
At  the  same  time,  we  acknowledge  the 
possibility  that  the  30-day  deadline  for 


notifying  the  Office  of  an  address  or 
name  change  could  work  hardships.  We 
have  therefore  amended  subsection  (c) 
to  provide  that  dismissal  may  only 
occur  after  the  Office  has  m.ade  a  good 
faith  attempt  to  communicate  with  the 
claimant,  and  the  effort  failed  because 
the  claimant  did  not  inform  the  Office 
of  a  change  in  legal  name  or  address. 

(2)  Compliance  with  statutory  dates. 
Section  252.4  implements  the  statutory 
requirement  that  cable  claims  must  be 
made  in  the  month  of  July  for  royalties 
from  the  preceding  calendar  year. 
Subsection  (b)  provides  that  a  cable 
claim  is  timely  filed  if  it  is  mailed  with 
the  U.S.  Postal  Ser\ice  and  bears  a  U.S. 
postmark  during  the  month  of  July. 

(/)  Comments  of  copyright  owners: 
Canadian  and  Mexican  mailings.  The 
Copyright  Owners  have  asked  Siat  the 
provision  for  a  July  U.S.  postmark  be 
expanded  to  include  mailings  from 
Canadian  and  Mexican  post  offices. 
Copyright  Owners,  comment  at  25.  The 
Copyright  Owmers  did  not  document 
their  request,  and  the  Office  is  uncertain 
about  the  authority  or  feasibiUty  of 
acceding  to  it.  We  have  therefore 
decided  not  to  accept  the  Copvright 
Owners*  proposed  amendment  at  this 
time,  but  we  invite  them,  and  any  other 
interested  parties,  to  provide  further 
information  and  comments  on  the 
question. 

[ii)  Amendments  of  §252.4.  After 
reviewing  the  timeliness  requirement, 
we  have  decided  to  add  a  new 
subsection  (b)  to  §  252.4,  in  recognition 
of  §  703  of  the  Copyright  Code.  '»  The 
new  subsection  provides  that,  when  the 
last  day  of  July  falls  on  a  Saturday. 
Sunday,  hohday,  or  other  nonbusiness 
day  in  the  District  of  Columbia  or  the 
Federal  Government,  the  Copyright 
Office  wdll  accept  claims  received  in  the 
Office  on  the  first  business  day  in 
August,  and  will  also  accept  claims 
bearing  a  U.S.  postmark  dated  on  the 
first  August  business  day. 

The  Copyright  Office  is  also  amending 
§  252.4  by  making  a  consequential 
change  in  subsection  (c),  and  by  adding 
new  subsections  (d)  and  (e).  Subsection 
(d)  provides  that  no  claim  may  be  filed 
by  facsimile  transmission.  Under  new 
subsection  (e),  parties  whose  claims 
were  not  timely  received  by  the  Office 
will  be  given  an  opportunity  to  offer 
proof  of  delivery.  A  claimant  who  sent 


'* Section  703  of  the  Cop>Tight  Code  slates.  "In 
any  case  in  which  time  limits  are  prescribed  under 
this  title  for  the  performance  of  an  action  in  the 
Copyright  Office,  and  in  which  the  last  day  of  the 
prescribed  period  {ails  on  a  Saturday.  Sunday, 
holiday,  or  other  nonbusiness  day  within  the 
District  of  Columbia  or  the  Federal  Government,  the 
action  may  be  taken  on  the  next  succeeding 
business  day.  and  is  effective  as  of  the  date  when 
the  |>eriod  expired." 
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a  claim  w  hich  was  properly  addressed  ' ' 
and  properly  mailed,  but  which  was 
nonetheless  received  late  by  the 
Copyright  Office  or  was  not  received  at 
all,  may  still  be  able  to  prove  the 
validity  of  his  or  her  filing.  If  the  claim 
was  sent  by  certified  mail,  return  receipt 
requested,  we  will  accept  the  claim  if 
the  claimant  can  produce  the  receipt 
showing  that  it  was  properly  mailed.  We 
will  not  accept  as  evidence  either  the 
affidavit  of  an  officer  or  employee  of  the 
claimant,  or  the  affidavit  of  a  U.S.  postal 
worker. 

(3)  Proof  of  fixation  of  works.  Section 
252.5  of  our  earher  interim  regulation, 
which  was  imported  from  the  CRT 
rules,  provided  a  detailed  procedure  for 
proving  fi.vation  of  a  work  for  which  a 
cable  claim  had  been  filed.  Tlie 
CopjTight  Owners  have  asked  that  the 
section  be  deleted  in  its  entirety  because 
it  is  no  longer  necessaiy.  Copyright 
Owners,  comment  at  25.  The  CopjTight 
Office  agrees.  1/  there  are  any  future 
controversies  involving  whether  a  work 
was  fixed  in  a  tangible  medium,  they 
can  be  resolved  under  the  general 
authority  of  the  Library  and  the  CARPs 
to  issue  dispositive  determinations 
during  the  course  of  a  proceeding. 

(4)  Copies  of  claims.  In  place  of 
"Proof  of  fixation  of  works."  tlie 
Copyright  Office  is  adopting  a  new  te\1 
in  §  252.5.  The  new  section  provides 
that  all  claimants  must  submit  an 
original  and  two  copies  of  their  claims 
to  cable  royalty  fees. 

(i)  Part  257— Filing  of  Claims  to  Satellite 
Carrier  Royalty  Fees 

Although  none  of  the  commentators 
requested  any  changes  in  part  257.  the 
Copyright  Office  is  making  several 
amendments  modeled  after,  and  for  the 
same  reasons  as,  the  changes  made  in 
part  252.  Subsection  257.3(a)(4)  is 
amended,  and  subsection  (e)  is  deleted, 
to  clarify  that  each  claimant  in  a  joint 
claim  must  identify  at  least  one 
secondary  transmission  of  his  or  her 
works.  (See  the  discussion  of  filing  of 
cable  claims  under  §  252.3  above.) 
Subsection  (c)  is  amended  to  allow  the 
Copyright  Office  to  dismiss  a  claim  if  it 
has  made  a  good  faith  effort  to  contact 
a  claimant,  but  has  failed  because  the 
claimant  has  not  informed  the  Office  of 
a  change  in  name  or  address.  Section 
251.4 — CompUance  with  Statutory 
Dates — is  amended  by  allowing 
claimants  to  file  on  the  first  business 
day  in  August  whenever  July  31  falls  on 
a  non-business  day.  adding  a 
prohibition  of  submission  of  claims  by 
facsimile  transmission,  emd  allowing 


"A  claira  addressed  to  the  former  Tribunal  will 
not  be  considered  properly  addressed. 


claimants  to  offer  proof  of  niaiUng  for 
claims  properly  mailed  but  not  received 
by  the  Copyright  Office.  Finally. 
§251.5 — Proof  of  Fixation  of  \Vorks — is 
eliminated  and  replaced  with  a 
provision  requiring  claimants  to  submit 
an  original  and  two  copies  of  each  claim 
to  satellite  carrier  royalty  fees. 

(j)  Port  259— Filing  of  Claims  to  Digital 
Audio  Recording  De\ices  and  Media 
Royalty  Payments 

Corresponding  to  our  amendments  to 
the  rules  for  filing  cable  and  satellite 
claims,  we  are  making  the  same  changes 
with  regard  to  filing  a  D.\RT  claim. 
.Section  259.3(c)  removes  the  provision 
for  requiring  name  and  address  changes 
to  be  filed  within  30  days,  and  replaces 
it  with  a  general  obligation  to  report 
changes.  Section  259.4  Is  amended  by 
adding  a  new  subsection  (e)  which 
prohibits  the  filing  by  facsimile 
transmission  of  the  notice  of 
appointment  of  an  independent 
administrator.  Section  259.5  is  changed 
to  allow  claimants  to  file  on  the  first 
business  day  in  March  whenever  the 
last  day  in  February  falls  on  a  Federal 
Government  nonbusiness  day.  to 
prohibit  the  Cling  of  claims  by  facsimile 
transmission,  and  to  allow  claimants 
who  send  their  claims  by  certified  mail, 
return  receipt  requested,  to  offer  proof 
of  mailing  if  the  Copyright  Office  has 
not  timely  received  the  claim.  A  new 
section  §  259.6.  modeled  after  §  252.6 
and  §  257.5,  is  added  to  part  259 
requiring  the  filing  of  an  original  and 
two  copies  of  claims  to  DART  royalties. 

Appendix  A  to  Subpart  D — Standards 
of  Conduct 

Note:  The  following  Appendix  will  not 
app>ear  in  the  Code  of  Federal  Regulations 

We  use  this  Appendix  to  offer  ten 
examples  of  hj-pothetical  situations  that 
are  intended  to  probe  the  proper  extent 
of  the  restrictions  on  financial  interests. 
Many  of  them  refer  to  Phase  I  or  Phase 
II  of  the  former  Tribimal's  cable 
proceedings.  This  is  not  intended  to 
presume  the  actual  structure  of  the 
CARP  proceedings,  but  rather  to 
improve  the  quality  of  the  comments  by 
pro\'iding  concrete  situations. 

§251. 31(a)(1) 

Example  1:  An  arbitrator  is  being 
considered  for  a  cable  controversy  among 
five  Phase  I  categories.  He  has  a  financial 
interest  in  a  claimant  that  is  in  one  of  the 
other  Phase  1  categories  which  has  settled  its 
interest  in  the  proceeding.  Does  he  have  a 
financial  conflict  of  interest? 

Example  2:  An  arbitrator  is  being 
considered  for  a  Phase  I  cable  controversy 
that  includes  the  Commercial  Television 
Station  category.  She  has  a  financial  interest 


in  a  commercial  broadcast  station  However, 
the  station  is  not  a  claimant  in  the 
proceeding  because  It  is  not  carried  js  a 
distant  signal  by  a.".y  cable  system.  Does  she 
have  a  fmanrial  connict  of  interest? 

Example  3:  .\n  arbitrator  Is  being 
considered  for  a  cable  controversy  in  which 
liiere  is  a  complete  Phase  1  settlement,  but 
there  is  one  Phase  II  controversy.  He  has  a 
financial  interest  in  a  claimant  outside  of  the 
Pha.se  U  category  that  has  the  controversy. 
Does  he  have  a  f-nar.cial  conf/ict  of  interest? 

Example  4:  A.t  arbitrator  hjs  a  financial 
interest  in  a  motion  picture  production 
company  which  does  not  file  a  claira  for 
cable  royalties.  However,  the  distributor  who 
syndicates  the  company's  movies  Jo 
television  does  file  claims  for  royalties,  and 
remits  to  the  film  producer  a  percentage  of 
all  his  syndication  revenues.  Does  the 
arbitrator  have  a  financial  conflict  of  interest? 

§  251.31(a)(2) 

Example  5:  An  arbitrator  is  boir.g 
considered  for  a  cable  rate  adjustmenf 
proceeding  that  would  review  the  3.75%  rate. 
She  has  a  financial  interest  in  a  cable  system 
that  grosses  less  than  S292.000  per  half  year. 
The  3.75%  rate  only  applies  to  cable  systems 
that  gross  more  than  S292.0O0  p«r  half  year. 
Does  she  have  a  financial  conflict  of  interest? 

Example  6:  An  arbitrator  is  beirg 
considered  for  a  cable  rale  adjustment 
proceeding  that  would  re\'iew  the  3.75%.  Ht^ 
has  a  financial  interest  in  a  cable  network 
which  negotiates  carriage  en  cable  s>-ste,'ns  in 
the  private  marketplace.  Does  he  have  a 
financial  conflict  of  interest? 

3251.31(b) 

Example  7:  An  arbitrator  is  being 
Considered  for  a  satellite  carrier  distribution 
proceeding.  He  is  an  affiliate  of  a  performing 
rights  society,  and  receives,  on  average.  $100 
a  year  for  a  song  he  wrote  30  years  ago.  Does 
he  have  a  financial  conflict  of  inteTT»st? 

§  251.31(c)(1) 

Example  8:  An  arbitrator  is  being 
considered  for  a  mechanical  rate  adjustment 
hearing.  He  has  a  stock  mutual  fupd  which 
is  currently  invested  in  several  rert.rding 
companies.  Does  he  have  a  financial  conflict 
of  interest? 

§  251.31(c)(2) 

Example  9:  An  arbitrator  is  being 
considered  for  a  Phase  I  cable  distribution 
proceeding.  From  1960  to  1970,  she  worked 
for  8  program  s>T-dicator.  She  Is  now 
receiving  a  fixed  {jension  from  the  SN-ndicator 
for  her  ten  years"  work.  Does  she  hax-e  a 
financial  conflict  of  interest? 

§25 1.36(c) 

Example  10:  An  arbitrator  has  presided 
over  a  cable  rate  adjustment  proceeding 
which  reviewed  the  3.75%  rate.  The  time  for 
all  appeals  has  passed,  and  no  one  has 
appealed.  The  arbitrator  returns  to  private 
practice  and  a  cable  system  wants  to  hire  the 
arbitrator  to  be  its  attorney  on  matter*  before 
the  FCC  During  the  proceeding,  the  cable 
industry  was  represented  by  NCTA  and 
CAT.\.  The  cable  system  that  wants  to  hire 
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the  arbitrator  was  not  a  party  to  the 
proceeding,  nor  did  it  authorize  NCTA  or 
CATA  to  represent  it  In  the  proceeding; 
however,  the  cable  system  was  affected  by 
the  change  in  the  3.75%  rate.  Can  the 
arbitrator  take  the  cable  svstem  on  as  a 
client? 

List  of  Subjects 

37  CFR  Parts  251  and  301 

Administrative  practice  and 
procedure.  Hearing  and  appeal 
procedures. 

37  CFR  Parts  252  and  302 

(pable  television.  Qaims.  Copyright. 

37  CFR  Parts  253  and  304 

Cop>Tight.  Music,  Radio.  Rates, 

Television. 

37,CFR  Parts  254  and  306 

Copyright,  Jukeboxes,  Rates. 
37  a^R  Parts  255  and  307 

Copyright,  Music,  Recordings 
37  CFR  Parts  256  and  308 

Cfible  television.  Rates. 
37  CFR  Parts  257  and  309 

Cable  television.  Claims. 
37  CFR  Parts  258  and  310 

Copyright,  SateHite. 
37  CFR  Parts  259  and  31 1 

Claims,  Copyright.  Digital  audio 
recording  devices,  and  Media. 

37  CFR  Parts  303 

Copyright,  Jukeboxes. 
37  CFR  Parts  305 

Claims,  Jukeboxes. 
Interim  Rules 

For  the  reasons  set  out  in  the 
preamble,  37  CFR  chapters  II  and  III  are 
amended  under  authority  of  17  U.S.C 
802(d)  as  follows: 

1.  Part  301  of  chapter  III  is  removed. 

la.  Existing  parts  201  through  211  are 
designated  as  subchapter  A,  and  a  new 
heading  for  subchapter  A  is  added  to 
read  as  follows:  Subchapter  A — 
Copyright  Office  and  Procedures. 

lb.  New  subchapter  B — Copyright 
Arbitration  Royalty  Panel  Rules  and 
Procedures — is  added  to  chapter  II 
consisting  of  parts  251-259. 

2.  A  new  part  251  is  added  to 
subchapter  B  of  chapter  II  to  read  as 
follows: 


PART  251— COPYRIGHT 
ARBITRATION  ROYALTY  PANEL 
RULES  OF  PROCEDURE 

Subpart  A— Organization 

Sec. 

251.1  Official  address. 

251.2  Purpose  of  CopyTigbt  Arbitration 
Royalty  Panels. 

251.3  Arbitrator  lists. 

251.4  Arbitrator  lists:  Objections. 

251.5  Qualifications  of  the  arbitrators. 
251  6    Composition  and  selection  of 

Copyright  Arbitration  Royalty  Panels. 

251.7  Actions  of  CopyTight  Arbitration 
Royalty  Panels. 

251.8  Suspension  of  Proceedings. 

Subpart  B— Public  Access  to  Copyright 
Arbitration  Royalty  Panel  Meetings 

251.11  Open  meetings. 

251.12  Conduct  of  open  meetings. 

251.13  Closed  meetipgs. 

251.14  Procedure  for  closed  meetings. 

251.15  Transcripts  of  closed  meetings. 

251.16  Requests  to  open  or  closed  meetings. 

Subpart  C — Public  Access  to  and 
Inspection  of  Records 

251.21  Public  records. 

251.22  Public  access. 

251.23  FOIA  and  Privacy  Act 

Subpart  D — Standards  of  Conduct 

251.30  Basic  obligations  of  arbitrators. 

251.31  Financial  interests. 

251.32  Financial  disclosure  statement 

251.33  Ex  parte  communications. 

251.34  Gifts  and  other  things  of  monetary 
value. 

251.35  Outside  employment  and  other 
activities. 

251.36  Pre-arbitration  and  post-arbitration 
employment  restrictions. 

251.37  Use  of  nonpublic  information. 

251.38  Billing  and  commitment  to 
standards. 

251.39  Remedies. 

Subpart  E— Procedures  of  Copyright 
Arbitration  Royalty  Panels 

251.40  Scope. 

251.41  Formal  hearings. 

251.42  Suspension  or  waiver  of  rules. 

251.43  Written  cases. 

251.44  Filing  and  service  of  written  cases 
and  pleadings. 

251.45  Precontroversy  motions,  and 
discovery. 

251.46  Conduct  of  hearings:  Role  of 
arbitrators. 

251.47  Conduct  of  hearings:  Witnesses  and 
counsel. 

251.48  Rules  of  evidence. 

251.49  Transcript  and  record. 

251.50  Rulings  and  orders. 

251.51  Closing  the  hearing. 

251.52  Proposed  findings  and  conclusions. 

251.53  Report  to  the  Librjirian  of  Congress. 

251.54  Assessment  of  costs  of  arbitration 
panels. 

251.55  Post-panel  motions. 

251.56  Order  of  the  Librarian  of  Congress. 

251.57  Effective  date  of  order. 
251.53    Judicial  review. 


Subpart  F— Rate  Adjustment  Proceedings 

251.60  Scope. 

251.61  Commencement  of  adjustment 
proceedings. 

251.62  Content  of  petition. 

251.63  Period  for  consideration. 

251  64    Disposition  of  petition:  Initiation  of 

arbitration  proceeding. 
25 1 .65    Deduction  of  costs  of  rate 

adjustment  proceedings. 

Subpart  G— Royalty  Fee  Distribution 
Proceedings 

251.70  Scope. 

251.71  Commencement  of  proceedings. 

251.72  Determination  of  controversy. 

251.73  Declaration  of  controversy:  Initiation 
of  arbitration  proceeding. 

251.74  Deduction  of  costs  of  distribution 
proceedings. 

Authority:  17  U.S.C  801-803. 

Subpart  A — Organization 

§251.1    Official  address.  - — 

CopjTight  Arbitration  Royalty  Panel 
(CARP),  P.O.  Box  70977.  Southwest 
Station,  Washington,  DC  20024. 

§  25 1 .2    Purpose  of  Copyright  Arbitration 
Royalty  Panels. 

The  Librarian  of  Congress,  upon  the 
recommendation  of  the  Register  of 
Copyrights,  may  appoint  and  convene  a 
Copyright  Arbitration  Royalty  Panel 
(CARP)  for  the  following  purposes: 

(a)  To  make  determinations 
concerning  copyright  royalty  rates  for 
the  cable  compulsory  license,  17  U.S.C. 
111. 

(b)  To  make  determinations 
concerning  copyright  royalty  rates  for 
making  and  distributing  phonorecords, 
17  U.S.C  115. 

(c)  To  make  determinations 
concerning  copyright  royalty  rates  for 
coin-operated  phonorecord  players 
(jukeboxes)  whenever  a  negotiated 
license  authorized  by  17  U.S.C.  116 
expires  or  is  terminated  and  is  not 
replaced  by  another  such  license 
agreement. 

(d)  To  make  determinations 
concerning  royalty  rates  and  terms  for 
the  use  by  noncommercial  educational 
broadcast  stations  of  certain  copyrighted 
works,  17  U.S.C.  118. 

(e)  To  distribute  cable  and  satellite 
carrier  royalty  fees  and  digital  audio 
recording  devices  and  media  payments 
under  17  U.S.C.  Ill,  119,  and  chapter 
10,  respectively,  deposited  wath  the 
Register  of  Copyrights. 

§251.3    Art>ltrator  lists. 

(a)  Any  professional  arbitration 
association  or  organization  may  submit, 
on  or  l)efore  May  6,  1994,  and  before 
January  1  of  each  year  thereafter,  a  list 
of  persons  qualiHed  to  serve  as 
arbitrators  on  a  Copyright  Arbitration 
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Royalty  Panel.  The  list  shall  contain  the 
following  for  each  person: 

(1)  The  full  name,  address,  and 
telephone  number  of  the  person. 

(2J  The  current  position  and  name  of 
the  person's  employer,  if  any.  along 
with  a  brief  summary  of  the  person's 
employment  histor>'.  including  areas  of 
expertise,  and.  if  available,  a  description 
of  the  general  nature  of  chents 
represented  and  the  types  of 
proceedings  in  which  the  person 
represented  clients. 

(3)  A  brief  description  of  the 
educational  background  of  the  person, 
including  teaching  positions  nnd 
membership  in  professional 
associations,  if  any. 

(4)  A  statement  of  the  facts  and 
information  which  qualify  the  person  to 
serve  as  an  arbitrator  under  §  251. .5. 

(5)  A  description  or  schedule 
detailing  fees  proposed  to  be  charypd  by 
the  person  for  service  on  a  CARP. 

(6)  Any  other  information  which  the 
professional  arbitration  association  or 
organization  may  consider  relevant. 

03)  Af^er  May  6, 1994.  and  after 
January  1  of  each  year  thereafter,  the 
Librarian  of  Congress  shall  publish  in 
the  Federal  Register  a  list  of  at  least  30, 
but  not  more  than  75  persons,  submitted 
to  the  Librarian  from  at  least  three 
professional  arbitration  associations  or 
organizations.  The  persons  so  listed 
must  satisfy  the  qualifications  and 
requirements  of  this  subchapter  and  cyn 
reasonably  be  expected  to  be  available 
to  serve  as  arbitrators  on  a  Copyright 
Arbitration  Royalty  Panel  during  that 
calendar  year.  This  list  will  constitute 
the  "arbitrator  list"  referred  to  in  this 
subchapter.  With  respect  to  persons  on 
the  arbitrator  list,  the  Librarian  will 
make  available  for  copying  and 
inspection  the  information  provided 
under  paragraph  (a)  of  this  section. 

§  251.4    Arbitrator  lists:  Objections. 

(a)  In  the  case  of  a  rate  adjustment 
proceeding,  any  party  to  a  proceeding 
may.  during  the  30-day  period  specified 
in  §  251.63.  file  an  objection  with  the 
Librarian  of  Congress  to  one  or  more  of 
the  persons  contained  on  the  arbitrator 
list  for  that  proceeding.  Such  objection 
shall  plainly  state  the  grounds  and 
reasons  for  each  person  claimed  to  be 
objectionable. 

(b)  In  the  case  of  a  royalty  distribution 
proceeding,  any  party  to  the  proceeding 
may.  during  the  30-day  time  period 
specified  in  §  251.45(a),  file  an  objection 
with  the  Librarian  of  Congress  to  one  or 
more  of  the  persons  contained  on  the 
arbitrator  list  for  the  proceeding.  Such 
objection  shall  plainly  state  the  grounds 
and  reasons  for  each  person  claimed  to 
be  objectionable. 


§  251 .5    Qualifications  of  the  arbitrators. 

hi  order  to  serve  as  an  arbitrator  to  a 
Copyright  Arbitration  Royalty  Panel,  a 
person  must,  at  a  minimum,  have  the 
following  qualifications: 

(a)  Admitted  to  the  practice  of  law  in 
any  state,  territory,  trust  territor>',  or 
possession  of  the  United  States. 

(b)  Ten  or  more  years  of  legal  practicn. 

(c)  Experience  in  conducting 
arbitration  proceedings  or  facilitating 
the  resolution  and  settlement  of 
disputes. 

§  251 .6    Composition  and  selection  of 
Copyright  Arbitration  Royalty  Panels. 

(a)  Within  ten  days  after  publication 
of  a  notice  in  the  Federal  Register 
initiating  arbitration  proceedings  undt^r 
this  subchapter,  the  Librarian  of 
Congress  will,  upon  recommendation  of 
the  Register  of  Copyrights,  select  two 
arbitrators  from  the  arbitrator  list  for 
that  calendar  year. 

(b)  The  two  arbitrators  so  selected 
shall,  vvithin  10  days  of  their  selection, 
choose  a  third  arbitrator  from  the  same 
arbitrator  list.  The  third  arbitrator  shall 
serve  as  the  chairperson  of  the  panel 
during  the  course  of  the  proceedings. 

(c)  If  the  two  arbitrators  fail  to  agree 
upon  the  selection  of  the  third,  the 
Librarian  will  promptly  select  the  third 
arbitrator  from  the  same  arbitrator  list. 

(d)  The  third  arbitrator  so  chosen 
shall  serve  as  the  chairperson  of  the 
panel  during  the  course  of  the 
proceeding.  In  all  matters,  procedural  i<r 
substantive,  the  chairperson  shall  act 
according  to  the  majority  wishes  of  the 
panel. 

(e)  Two  arbitrators  shall  constitute  a 
quorum  necessary  to  the  determination 
of  any  proceeding. 

(f)  if,  before  the  commencement  of 
hearings  in  a  proceeding,  one  or  more  of 
the  arbitrstors  is  unable  to  continue 
service  on  the  CARP,  the  Librarian  will 
suspend  the  proceeding  as  provided  by 
§  251.8,  and  will  inaugurate  a  procedure 
to  bring  the  CARP  up  to  the  full 
complement  of  three  arbitrators.  Where 
one  or  two  vacancies  exist,  and  either  or 
both  of  the  vacant  seats  were  previously 
occupied  by  arbitrators  selected  by  the 
Librarian,  the  Librarian  will  select  the 
necessary  replacements  from  the  current 
arbitrator  list.  If  there  is  one  vacancy, 
and  it  was  previously  occupied  by  the 
chairperson,  the  two  remaining 
arbitrators  shall  select  the  replacement 
from  the  arbitrator  list,  and  the  person 
chosen  shall  serve  as  chairperson.  If 
there  are  two  vacant  seats,  and  one  of 
them  was  previously  occupied  by  the 
chairperson,  the  Librarian  will  select 
one  replacement  from  the  arbitrator  list, 
and  that  person  shall  join  with  the 
remaining  arbitrator  to  choose  the 


replacement,  who  shall  serve  as 
chairperson. 

(g)  After  hearings  have  commenced, 
the  Librarian  will  not  suspend  the 
proceedings  or  inaugurate  a  replacement 
procedure  unless  it  is  necessary  in  order 
for  the  CARP  to  have  a  quorum.  If  the 
hearing  is  underway  and  two  arbitrators 
are  unable  to  continue  service,  or  if  the 
hearing  had  been  proceeding  with  two 
arbitrators  and  one  of  them  is  no  longer 
able  to  serve,  the  Librarian  will  suspend 
the  proceedings  under  §  251.8  and  seek 
the  unanimous  written  agreement  of  the 
parties  to  the  proceeding  for  the 
Librarian  to  select  a  replacement.  la  the 
absence  of  sucii  an  agreement,  tlic 
Librarian  will  terminate  the  proceeding. 
If  such  agreement  is  obtained,  the 
Librarian  will  select  one  arbitrator  from 
the  arbitrator  list. 

(h)  If,  after  hearings  have  commenced, 
the  chairperson  of  the  CARP  is  no 
longer  able  to  serve,  the  Librarian  will 
ask  the  two  remaining  arbitrators,  or  the 
one  remaining  arbitrator  and  the  newl  ,- 
selected  arbitrator,  to  agree  between 
themselves  which  of  them  will  serve  as 
chairperson.  In  the  absence  of  such  an 
agreement,  tlie  Librarian  will  terminate 
the  proceeding. 

§  251 .7    Actions  of  Copyright  Arbitration 
Royalty  Panels. 

Any  action  of  a  Copyright  Arbitration 
Royalty  Panel  requiring  publication  in 
the  Federal  Register  according  to  17 
use.  or  the  rules  and  regulations  of 
this  subchapter  shall  be  pubUshed 
under  tlie  authority  of  the  Librarian  of 
Congress  and  the  Register  of  CopjTights. 
Under  no  circumstances  shall  a  CAPJ" 
engage  in  rulemaking  designed  to 
amend,  supplement,  or  supersede  any  of 
the  rules  and  regulations  of  this 
subchapter,  or  seek  to  have  any  such 
action  published  In  the  Federal 
Register. 

§  251.8    Suspension  of  proceedings. 

(a)  Where  it  becomes  necessary  to 
replace  a  selected  arbitrator  under 

§  251.6  or  to  remove  and  replace  a 
selected  arbitrator  under  subpart  D  of 
this  part,  the  Librarian  will  order  a 
suspension  of  any  ongoing  hearing  or 
other  proceeding  by  notice  in  writing  to 
all  parties.  Immediately  after  issuing  the 
order  of  suspension,  and  without  delay, 
the  Librarian  will  take  the  necessary 
steps  to  replace  the  arbitrator  or 
arbitrators,  and  upon  such  replacement 
will  issue  an  order,  by  notice  in  writing 
to  all  parties,  resuming  the  proceeding 
from  the  time  and  point  at  which  it  was 
suspended. 

(b)  Where,  for  any  other  reason,  such 
as  a  serious  medical  or  family 
emergency  affecting  an  arbitrator,  the 
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Librarian  considers  a  susp>ension  of  a 
proceeding  necessary  and  fully  justified, 
he  may,  with  the  unanimous  written 
consent  of  all  parties  to  the  proceeding, 
order  a  suspension  of  the  proceeding  for 
a  stated  period  not  to  exceed  one  month, 
(c)  Any  suspension  under  this  section 
shall  result  in  a  complete  cessation  of 
all  aspects  of  the  proceeding,  including 
the  running  of  any  period  provided  by 
statute  for  the  completion  of  the 
proceeding. 

Subpart  B— Public  Access  to 
Copyright  Arbitration  Royalty  Panel 
Meetings 

§251.11    Open  meetings. 

(a)  All  meetings  of  a  Copyright 
Arbitration  Royalty  Panel  shall  be  open 
to  the  public,  with  the  exception  of 
meetings  that  are  listed  in  §  251.13. 

(b)  At  the  beginning  of  each 
proceeding,  the  CARP  shall  develop  the 
original  schedule  of  the  proceeding 
which  shall  be  published  in  the  Fmleral 
Register  at  least  seven  calendar  days  in 
advance  of  the  first  meeting.  Such 
announcement  shall  state  the  times, 
dates,  and  place  of  the  meetings,  the 
testimony  to  be  heard,  whether  any  of 
the  meetings  are  to  be  closed,  and,  if  so, 
which  ones,  and  the  name  and 
telephone  number  of  the  person  to 
contact  for  further  information. 

(c)  If  changes  are  made  to  the  original 
schedule,  they  will  be  announced  in 
open  meeting  and  issued  as  orders  to 
the  parties  participating  in  the 
proceeding,  and  the  changes  will  be 
noted  in  the  docket  file  of  the 
proceeding. 

In  addition,  the  contact  person  for  the 
proceeding  shall  make  any  additional 
efforts  to  publicize  the  change  as  are 
practicable. 

(d)  If  it  is  decided  that  the  publication 
of  the  original  schedule  must  be  made 
on  shorter  notice  than  seven  days,  that 
decision  must  be  made  by  a  recorded 
vote  of  the  panel  and  included  in  the 
announcement. 

§  251.12    Conduct  of  open  meetings. 

Meetings  of  a  Cop>Tight  Arbitration 
Royalty  Panel  will  be  conducted  in  a 
manner  to  ensure  the  greatest  degree  of 
openness  possible.  Reasonable  access 
for  the  pubhc  will  be  provided  at  all 
public  sessions.  Any  person  may  take 
photographs,  and  make  audio  or  video 
recordings  of  the  proceedings,  so  long  as 
the  p)anel  is  informed  in  advance.  The 
chairperson  has  the  discretion  to 
regulate  the  time,  place,  and  manner  of 
the  taking  of  photographs  or  the  audio 
or  video  recording  of  the  proceedings  to 
ensure  the  order  and  decorum  of  the 
proceedings.  The  right  of  the  public  to 


be  present  does  not  include  the  right  to 
participate  or  make  comments. 

§251.13    Ctosed meetings. 

In  the  following  circiunstances,  a 
Copyright  Arbitration  Royalty  Panel 
may  close  its  meetings  or  withhold 
information  from  the  pubhc: 

(a)  If  the  matter  to  be  discussed  has 
been  specifically  authorized  to  be  kept 
secret  by  Executive  Order,  in  the 
interests  of  national  defense  or  foreign 
policy;  or 

(b)  If  the  matter  relates  solely  to  the 
internal  practices  of  a  Copyright 
Arbitration  Royalty  Panel;  or 

(c)  If  the  matter  has  been  specifically 
exempted  from  disclosure  by  statute 
(other  than  5  U.S.C.  552)  and  there  is  no 
discretion  on  the  issue;  or 

(d)  If  the  matter  involves  privileged  or 
confidential  trade  secrets  or  financial 
information;  or 

(e)  If  the  result  might  be  to  accuse  any 
person  of  a  crime  or  formally  censure 
him  or  her;  or 

(f)  If  there  would  be  clearly 
unwarranted  invasion  of  personal 
privacy:  or 

(g)  If  there  would  be  disclosure  of 
investigatory  records  compiled  for  law 
enforcement,  or  information  that  if 
written  would  be  contained  in  such 
records,  and  to  the  extent  disclosure 
would: 

(1)  Interfere  with  enforcement 
proceedings;  or 

(2)  Deprive  a  p)erson  of  the  right  to  a 
fair  trial  or  impartial  adjudication;  or 

(3)  Constitute  an  unwarranted 
invasion  of  personal  privacy;  or 

(4)  Disclose  the  identity  of  a 
confidential  source  or.  in  the  case  of  a 
criminal  investigation  or  a  national 
security  intelligence  investigation, 
disclose  confidential  information 
furnished  only  by  a  confidential  source; 
or 

(5)  Disclose  investigative  techniques 
and  procedures;  or 

(6j  Endanger  the  life  or  safety  of  law 
enforcement  personnel. 

(h)  If  premature  disclosure  of  the 
information  would  frustrate  a  Copyright 
Arbitration  Royalty  Panel's  action, 
unless  the  panel  has  already  disclosed 
the  concept  or  nature  of  the  proposed 
action,  or  is  required  by  law  to  make 
disclosure  before  taking  final  action;  or 

(i)  If  the  matter  concerns  a  CARP's 
participation  in  a  civil  action  or 
proceeding  or  in  an  action  in  a  foreign 
court  or  international  tribunal,  or  an 
arbitration,  or  a  particular  case  of  formal 
agency  adjudication  pursuant  to  5 
U.S.C.  554,  or  otherwise  involving  a 
determination  on  the  record  after 
opportunity  for  a  hearing;  or 

(j)  If  a  motion  or  objection  has  been 
raised  in  an  open  meeting  and  the  panel 


determines  that  it  is  in  the  best  interests 
of  the  proceeding  to  dehberate  on  such 
motion  or  objection  in  closed  session. 

§  251 .14    Procedure  for  ciosed  meetings. 

(a)  Meetings  may  be  closed,  or 
information  withheld  from  the  public, 
only  by  a  recorded  vote  of  a  majority  of 
arbitrators  of  a  Copyright  Arbitration 
Royalty  Panel.  Each  question,  either  to 
close  a  meeting  or  to  withhold 
information,  must  be  voted  on 
separately,  unless  a  series  of  meetings  is 
involved,  in  which  case  the  CARP  may 
vote  to  keep  the  discussions  closed  for 
30  days,  starting  from  the  first  meetings. 
If  the  CARP  feels  that  information  about 
a  closed  meeting  must  be  withheld,  the 
decision  to  do  so  must  also  be  the 
subject  of  a  recorded  vote. 

(b)  Before  a  discussion  to  close  a 
meeting  or  withhold  information,  the 
chairp>erson  of  a  CAPvP  must  certify  that 
such  an  action  is  permissible,  and  the 
chairperson  shall  cite  the  appropriate 
exemption  under  §251.13.  This 
certification  shall  be  included  in  the 
annoimcement  of  the  meeting  and  be 
maintained  as  part  of  the  record  of 
proceedings  of  that  CARP. 

(c)  Following  such  a  vote,  the 
following  information  shall  be 
published  in  the  Federal  Register  as 
soon  as  possible: 

(1)  The  vote  of  each  arbitrator;  and 

(2)  The  appropriate  exemption  under 
§251.13;  and 

(3)  A  list  of  all  persons  expected  to 
attend  the  meeting  and  their  affiliation. 

§251.15    Transcripts  Of  ciosed  meetings. 

(a)  All  meetings  closed  to  the  public 
shall  be  subject  either  to  a  complete 
transcript  or,  in  the  case  of  §25 1.1 3(h) 
and  at  the  discretion  of  the  Copyright 
Arbitration  Royalty  Panel,  detailed 
minutes.  Detailed  minutes  shall 
describe  all  matters  discussed,  identify 
all  documents  considered,  summarize 
action  tciken  as  well  as  the  reasons  for 
it.  and  record  all  roll  call  votes  as  well 
as  any  views  expressed. 

(b)  Such  transcripts  or  minutes  shall 
be  kept  by  the  Copyright  Office  for  at 
least  two  years,  or  for  at  least  one  year 
after  the  conclusion  of  the  proceedings, 
whichever  is  later.  Any  portion  of 
transcripts  of  meetings  which  the 
chairperson  of  a  CARP  does  not  feel  is 
exempt  from  disclosure  under  §  251.13 
vdll  ordinarily  be  available  to  the  public 
within  20  working  days  of  the  meeting. 
Transcripts  or  minutes  of  closed 
meetings  will  be  reviewed  by  the 
chairperson  at  the  end  of  the 
proceedings  of  the  panel  and,  if  at  that 
time  the  chairperson  determines  that 
they  should  be  disclosed,  he  or  she  will 
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resubmit  the  question  to  the  CARP  to 
gain  authorization  for  their  disclosure. 

§251.16    Requests  to  open  or  close 
meetings. 

(a)  Any  person  may  request  a 
Copyright  Arbitration  Royalty  Panel  to 
open  or  close  a  meeting  or  disclose  or 
withhold  information.  Such  request 
must  be  captioned  "Request  to  Open"  or 
"Request  to  Close"  a  meeting  on  a 
specified  date  concerning  a  specific 
subject.  The  person  making  the  request 
must  state  his  or  her  reasons,  and 
include  his  or  her  name,  address,  and 
telephone  number. 

(b)  In  the  case  of  a  request  to  open  a 
meeting  that  a  CARP  has  previously 
voted  closed,  the  panel  must  receive.the 
request  within  3  working  days  of  the 
meeting's  announcement.  Otherwise  the 
request  will  not  be  heeded,  and  the 
person  making  the  request  will  be  so 
notified.  An  original  and  three  copies  of 
the  request  must  be  submitted. 

(c)  For  a  CARP  to  act  on  a  request  to 
open  or  close  a  meeting,  the  question 
must  be  brought  to  a  vote  before  the 
panel.  If  the  request  is  granted,  an 
amended  meeting  announcement  will 
be  issued  and  the  person  making  the 
request  notified.  If  a  vote  is  not  taken, 
or  if  after  a  vote  the  request  is  denied, 
said  person  will  also  be  notified 
promptly. 

Subpart  C — Public  Access  to  and 
Inspection  of  Records 

§251.21     Public  records. 

(a)  All  official  determinations  of  a 
Copyright  Arbitration  Royalty  Panel  will 
be  published  in  the  Federal  Register  in 
accordance  with  §  251.7  and  include  the 
relevant  facts  and  reasons  for  those 
detenni  nations. 

(b)  All  records  of  a  CARP,  and  all 
records  of  the  Librarian  of  Congress 
assembled  and/or  created  under  17 
U.S.C.  801  and  802.  are  available  for 
inspection  and  copying  at  the  address 
provided  in  §  251.1  with  the  exception 
of: 

(1)  Records  that  relate  solely  to  the 
internal  personnel  rules  and  practices  of 
the  Copyright  Office  or  the  Library  of 
Congress; 

(2)  Records  exempted  by  statute  from 
disclosure; 

(3)  Interoffice  memoranda  or 
correspondence  not  available  by  law 
e.xcept  to  a  party  in  litigation  with  a 
CARP,  the  Copyright  Office,  or  the 
Library  of  Congress; 

(4)  Personnel,  medical,  or  similar  files 
whose  disclosure  would  be  an  invasion 
of  personal  privacy; 

(5)  Communications  among  arbitrators 
of  a  CARP  concerning  the  drafting  of 


decisions,  opinions,  reports,  and 
findings  on  any  CARP  matter  or 
proceeding; 

(6)  Communications  among  the 
Librarian  of  Congress  and  staff  of  the 
CopjTight  Office  or  Library  of  Congress 
concerning  decisions,  opinions,  reports, 
selection  of  arbitrators,  or  findings  on 
any  matter  or  proceeding  conducted 
under  17  U.S.C.  chapter  8; 

(7)  Offers  of  settlement  that  have  not 
been  accepted,  unless  they  have  been 
made  public  by  the  offeror; 

(8)  Records  not  herein  listed  but 
which  may  be  withheld  as  "exempted" 
if  a  CARP  or  the  Librarian  of  Congre.ss 
finds  compelling  reasons  for  such 
action. 

§  251 .22    Public  access. 

(a)  Location  of  Records.  All  of  the 
following  records  relating  to  rate 
adjustment  and  distribution  proceedings 
under  this  subchapter  shall  be 
maintained  at  the  Copyright  Office: 

(1)  Records  required  to  be  filed  with 
the  Cop>Tight  Office;  or 

(2)  Records  submitted  to  or  produced 
by  the  Copyright  Office  or  Library  of 
Congress  under  17  U.S.C.  801  and  802. 
or 

(3)  Records  submitted  to  or  produced 
by  a  Copyright  Arbitration  Royalty 
Panel  during  the  course  of  a  concluded 
proceeding.  In  the  case  of  records 
submitted  to  or  produced  by  a  CARP 
that  is  currently  conducting  a 
proceeding,  such  records  shall  be 
maintained  by  the  chairperson  of  that 
panel  at  the  location  of  the  hearing  or 
at  a  location  specified  by  the  panel. 
Upon  conclusion  of  the  proceeding,  all 
records  shall  be  delivered  by  the 
chairperson  to  the  Copyright  Office. 

(b)  Requesting  information.  Requests 
for  Information  or  access  to  records 
described  in  §  251.21  shall  be  directed 
to  the  Copyright  Office  at  the  address 
listed  in  §  251.1.  No  requests  shall  be 
directed  to  or  accepted  by  a  Copyright 
Arbitration  Royalty  Panel.  In  the  case  of 
records  in  the  possession  of  a  CARP,  the 
Copyright  Office  shall  make 
arrangements  with  the  panel  for  access 
and  copying  by  the  person  making  the 
request. 

(c)  Fees.  Fees  for  photocopies  of 
C'\RP  or  Copyxight  Office  records  are 
$0.40  per  page.  Fees  for  searching  for 
records,  certification  of  documents,  and 
other  costs  incurred  are  as  provided  in 
17U.S.C.  705,  708. 

§251.23    FOI A  and  Privacy  Act. 

Freedom  of  Information  Act  and 
Privacy  Act  provisions  applicable  to 
CARP  proceedings  can  be  found  in  parts 
203  and  204  of  subchapter  A  of  this 
chapter. 


Subpart  D — Standards  of  Conduct 

§  251 .30    Basic  obligations  of  arbitrators. 

(a)  Definitions.  For  purposes  of  these 
regulations,  the  following  terms  shall 
have  the  meanings  given  in  this 
subsection: 

(1)  A  "selected  arbitrator"  is  a  person 
named  by  the  Librarian  of  Congress,  or 
by  other  selected  arbitrators,  for  service 
on  a  particular  CARP  panel,  in 
accordance  with  §  251.6  of  these 
regulations; 

(2)  A  "listed  arbitrator"  is  a  person 
named  in  tlie  "arbitration  list" 
published  in  accordance  with  §  251.3  of 
these  regulations. 

(b)  General  principles  applicable  to 
arbitrators.  Selected  arbitrators  are 
persons  acting  on  behalf  of  the  United 
States,  and  the  following  general 
principles  apply  to  them.  Where  a 
situation  is  not  covered  by  standards  set . 
forth  specifically  in  this  subpart, 
selected  arbitrators  shall  apply  these 
general  principles  in  all  cases  in 
determining  whether  their  conduct  is 
proper.  Listed  arbitrators  shall  apply 
these  principles  where  applicable. 

(1)  Arbitrators  are  engaged  in  a  matter 
of  trust  that  requires  them  to  place 
ethical  and  legal  principles  above 
private  gain. 

(2)  Arbitrators  shall  not  hold  financial 
interests  that  conflict  with  the 
conscientious  performance  of  their 
service. 

(3)  Arbitrators  shall  not  engage  in 
financial  transactions  using  nonpublic 
information  or  allow  the  improper  use 
of  such  information  to  further  any 
private  interest. 

(4)  Selected  arbitrators  shall  not 
solicit  or  accept  any  gift  or  other  item 
of  monetary  valuie  from  any  person  or 
entity  whose  interests  may  be  affected 
by  the  arbitrators'  decisions.  Listed 
arbitrators  may  accept  gifts  of  nominal 
value  or  gifts  from  friends  and  family  as 
specified  in  §  251.34(b). 

(5)  Arbitrators  shall  put  forth  their 
honest  efforts  in  the  performance  of 
their  service. 

(6)  Arbitrators  shall  act  im.partially 
and  not  give  preferential  treatment  to 
any  individual,  organization,  or  entity 
whose  interests  may  be  affected  by  the 
arbitrators'  decisions. 

(7)  Arbitrators  shall  not  engage  in 
outside  employment  or  activities, 
including  seeking  or  negotiating  for 
employment,  that  conflicts  with  the 
performance  of  their  service. 

(8)  Arbitrators  shall  endeavor  to  avoid 
any  actions  creating  the  appearance  that 
they  are  violating  the  law  or  the  ethical 
standards  set  forth  in  this  subpart. 

(9)  Arbitrators  shall  maintain  order 
and  decorum  in  the  proceedings,  be 
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paf  ent,  dignified,  and  courteous  to  the 
parties,  witnesses,  and  their 
representatives,  emd  dispose  promptly 
the  business  before  them. 

§  251 .31    Financial  interests. 

(a)  No  selected  arbitrator  shall  have  a 
direct  or  indirect  financial  interest — 

(1)  in  the  case  of  a  distribution 
proceeding,  in  any  claimant  to  the 
proceeding  whether  or  not  in  a 
voluntary  settlement  agreement,  or  any 
copyright  owner  who  receives  royalties 
from  such  claimants  because  of  their 
representation; 

C2)  in  the  case  of  a  rate  adjustment 
pnjtceeding,  in  any  individual, 
organization  or  entity  that  would  be 
affected  by  the  outcome  of  the 
proceeding. 

(b)  'Direct  or  indirect  financial 
intHrest"  shall  include:  being  employed 
byj  b«!ing  a  consuhant  to,  being  a 
representative  or  agent  for,  being  a 
mettiber  or  affiliate  of,  being  a  partner 
of,  holding  any  office  in.  owning  any 
stoics,  bonds,  or  other  securities,  or 
deiiiving  any  income  from  the 
prciibited  entity. 

(cj  "Direct  or  indirect  financial 
interest"  shall  not  include — 

( Ij)  owning  shares  in  any  stock  or 
bond  mutual  fund  or  blind  trust  which 
rninht  have  an  interest  in  a  prohibited 
entity  but  whose  decisions  to  invest  or 
sel  is  not  under  the  control  of  the 
selected  arbitrator,  or 

ll)  receiving  any  post-employment 
beqefit  such  as  health  insurance  or  a 
pension  so  long  as  the  benefit  would  not 
be  affected  by  the  outcome  of  the 
proiceeding. 

(d)  For  tjhe  purposes  of  this  section, 
thel  financial  interest  of  the  following 
perfecns  will  serve  to  disqualify'  the 
selected  arbitrator  to  the  same  extent  as 
i.'  tliey  were  the  arbitrator's  own 
i.iterests: 

(1)  the  arbitrator's  spouse; 

[i]  the  arbitrators  niinor  child; 

(3)  the  arbitrator's  general  partner;  or 

(4)  an  organization  or  entity  which  the 
arbitrator  series  as  officer,  director, 
trustee,  gijneral  partner  or  employee. 

§  25(1:32    Financial  disclosure  statement. 

(4)  Each  year,  within  one  month  of 
publication  in  the  Federal  Register  of 
the  list  of  available  arbitrators,  each 
listed  arbitrator  shall  file  with  the 
Librarian  of  Congress  a  confidential 
financial  disclosure  statement  as 
provided  by  the  Library  of  Congress, 
which  statement  shall  be  reviewed  by 
the  Librarian  and  designated  Library 
staff  to  determine  what  conflicts  of 
intCTBSt,  if  any,  exist  according  to 
§251.30. 

lb)  If  any  conflicts  of  interest  do  exist, 
the  Librarian  shall  not  choose  that 


person  for  the  proceeding  for  which  he 
or  she  has  the  financial  conflict, 
except — 

(1)  the  listed  arbitrator  may  divest 
himself  or  herself  of  the  interest  that 
caused  the  disqualification,  and  become 
qualified  to  serve,  or 

(2)  the  listed  arbitrator  may  disclose 
on  the  record  the  conflict  of  interest 
causing  disquaUfication  and  may  ask 
the  parties  to  consider  whether  to  allow 
him  or  her  to  serve  in  the  proceeding. 
Any  agreement  by  the  parties  to  allow 
the  listed  arbitrator  to  serve  shall  be 
unanimous  and  shall  be  incorporated 
into  tlie  record  of  the  proceeding. 

(c)  At  such  time  as  die  two  selected 
arbitrators  choose  a  third  arbitrator,  they 
shall  consult  with  the  Librarian  to 
defennine  if  any  conflicts  of  interest 
exist  for  the  third  arbitrator.  If.  in  the 
opinion  of  the  Librarian  of  Congress, 
ajiy  conflicts  of  interest  do  exist,  the  two 
selected  arbitrators  shall  be  asked  to 
choose  another  arbitrator  who  has  no 
confiict  of  interest. 

(d)  Within  one  week  of  the  selection 
of  the  CARP  panel,  the  three  .selected 
arbitrators  shall  file  with  the  Librarian 
an  updated  confidential  financial 
disclosure  form  or,  if  the.-e  are  any 
changes  in  the  arbitrator's  financial 
interests,  a  statement  to  that  effect.  If 
any  conflicts  of  interest  are  revealed  on 
the  updated  form,  the  Librarian  will 
suspend  the  proceeding  and  replace  the 
selected  arbitrator  with  another 
arbitrator  from  the  arbitrator  list  in 
accordance  with  the  provision  of 
§251.6. 

(e)  During  the  following  periods  of 
time,  the  selected  arbitrators  shall  be 
obliged  to  inform  the  Librarian 
immediately  of  any  change  in  their 
financial  interests  that  would 
reasonably  raise  a  conflict  of  iiiterest— 

(1)  during  the  period  beginning  with 
the  filing  of  the  updated  disclosure  form 
or  statement  required  by  paragraph  (d) 
of  this  section  and  ending  with  the 
submission  of  the  panel's  report  to  the 
Librarian,  and 

(2)  if  the  same  arbitrator  or  arbitrators 
are  recalled  to  serve  following  a  court- 
ordered  remand,  during  the  time  the 
panel  is  reconvened. 

(f)  If  the  Librarian  determines  that  an 
arbitrator  has  failed  to  give  timely  notice 
of  a  financial  interest  constituting  a 
conflict  of  interest,  or  that  the  arbitrator 
in  fact  has  a  conflict  of  interest,  the 
Librarian  shall  remove  thai  arbitrator 
f.'-om  the  proceeding. 

§  251.33.    Ex  parte  communications. 

(a)  Communications  v^ith  Librarian  or 
Hegister.  No  person  outside  the  Library 
of  Congress  shall  engage  in  ex  parte 
communication  with  the  Librarian  of 


Congress  or  the  Register  of  Cop\Tights 
on  the  merit  or  status  of  any  matter, 
procedural  or  substantive,  relating  to  the 
distribution  of  royalty  fees,  the 
adjustment  of  royalty  rates  or  the  status 
of  digital  audio  recording  devices,  at 
any  time  whatsoever.  This  prohibition 
shall  not  apply  to  statements  concerning 
public  policies  related  to  royalty  fee 
distribution  and  rate  adjustment  so  long 
as  they  are  unrelated  to  the  merits  of 
any  particular  proceeding. 

(b)  Selected  arbitrators.  No  interested 
party  shall  engage  in,  or  cause  someone 
else  to  engage  in,  ex  parte 
communications  with  the  selected 
arbitrators  in  a  proceeding  for  any 
reason  whatsoever  from  the  time  of  their 
selection  to  the  time  of  the  submission 
of  their  rf^port  to  the  Librarian,  and,  in 
the  case  of  a  remand,  from  the  time  of 
their  reconvening  to  the  time  of  their 
submission  of  their  report  to  the 
Librarian. 

(c)  Listed  arbitrators.  No  interested 
party  shall  engage  in.  or  cause  someone 
else  to  engage  in,  ex  parte 
communications  with  any  person  listed 
by  the  Librarian  of  Congress  as  qualified 
to  serve  as  a  arbitrator  about  the  merits 
of  any  past,  pending,  or  future 
proceeding  relating  to  the  distribution  of 
royalty  fees  or  the  adjustment  of  royalty 
rates.  This  prohibition  applies  during 
any  period  when  the  individual  appears 
on  a  current  arbitrator  list. 

(d)  Library  and  Copyright  Office 
personnel  No  person  outside  the 
Library  of  Congress  (including  the 
Copyright  Office  staff)  shall  engage  in  ex 
parte  communications  with  any 
employee  of  the  Library'  of  Congress 
about  the  substantive  merits  of  any  past, 
pending,  or  future  proceeding  relating  to 
the  distribution  of  royalty  fees  or  the 
adjustment  of  royalty  rates.  This 
prohibition  does  not  apply  to 
procedural  inquiries  such  as  scheduling, 
filing  requi.'ements,  status  requests,  or 
requests  for  public  information. 

(e)  Outside  contacts.  The  Librarian  of 
Congress,  the  Register  of  Copyrights,  the 
selected  arbitrators,  the  listed 
arbitrators,  and  the  employees  of  the 
Library  of  Congress  described  in 
paragraphs  (a)  through  (d)  of  this 
section,  shall  not  initiate  or  continue  the 
prohibited  communications  that  apply 
to  them. 

(0  Responsibilities  of  recipients  of 
communication.  (1)  Whoever  receives  a 
prohibited  communication  shall 
immediately  end  it  and  place  on  the 
public  record  of  the  applicable 
proceeding:  (i)  all  such  written  or 
recorded  communications; 

(ii)  memoranda  stating  the  substance 
of  all  such  oral  communications;  and 
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(iii)  all  written  responses,  and 
memoranda  stating  the  substance  of  all 
oral  responses,  to  the  materials 
described  in  paragraphs  (f)(1)  (i)  and  (ii) 
of  this  section. 

(2)  The  materials  described  in  this 
paragraph  (f)  shall  not  be  considered 
part  of  the  record  for  the  purposes  of 
decision  unless  introduced  into 
evidence  by  one  of  the  parties. 

(g)  Action  by  Librarian.  When  notice 
of  a  prohibited  communication 
described  in  paragraphs  (a)  through  (d) 
of  this  section  has  been  placed  in  the 
record  of  a  proceeding,  either  the 
Librarian  of  Congress  or  the  CARP  may 
require  the  party  causing  the  prohibited 
communication  to  show  cause  why  his 
or  her  claim  or  interest  in  the 
proceeding  should  not  be  dismissed, 
denied,  or  otherwise  adversely  affected. 

§  251 .34    Gifts  and  other  things  of 
monetary  value. 

(a)  Selected  arbitrators.  From  the  time 
of  selection  to  the  time  of  the 
submission  of  the  arbitration  panel's 
report,  whether  during  the  initial 
proceeding  or  daring  a  court-ordered 
remand,  no  selected  arbitrator  shall 
solicit  or  accept,  directly  or  indirectly, 
any  gift,  gratuity,  favor,  travel, 
entertainment,  service,  loan,  or  any 
other  thing  of  monetary  value  from  a 
person  or  organization  that  has  an 
interest  that  would  be  affected  by  the 
outcome  of  the  proceeding,  regardless  of 
whether  the  offer  was  intended  to  affect 
the  outcome  of  the  proceeding. 

(b)  Listed  arbitrators.  No  listed 
arbitrator  shall  solicit  or  accept,  directly 
or  indirectly,  any  gift,  gratuity,  favor, 
travel,  entertairunent,  service,  loan,  or 
any  other  thing  of  monetary  value  from 
a  person  or  organization  that  has  an 
interest  in  any  proceeding  for  which  the 
arbitrator  might  be  selected,  regardless 
of  whether  the  offer  was  intended  to 
affect  the  outcome  of  the  proceeding, 
except — 

(1)  a  listed  arbitrator  may  accept 
unsolicited  gifts  having  an  aggregate 
market  value  of  $20  or  less  per  occasion, 
as  long  as  the  aggregate  market  value  of 
individual  gifts  received  from  any  one 
source  does  not  e.xceed  $50  in  a 
calendar  year,  or 

(2)  a  listed  arbitrator  may  accept  a  gift 
given  under  circumstances  in  which  it 
is  clear  that  the  gift  is  motivated  by  a 
family  relationship  or  personal 
friendship  rather  than  the  potential  of 
the  listed  arbitrator  to  decide  a  future 
proceeding. 

(c)  A  gift  that  is  solicited  or  accepted 
indirectly  includes  a  gift — 

(1)  given  with  the  airbitrator's 
knowledge  and  acquiescence  to  the 
arbitrator's  parent,  sibling,  spouse. 


child,  or  dependent  relative  because  of 
that  person's  relationship  to  the 
arbitrator,  or 

(2)  given  to  any  other  person, 
including  any  charitable  organization, 
on  the  basis  of  designation, 
recommendation,  or  other  specification 
by  the  arbitrator. 

§  251 .35    Outside  employment  and  other 
activities. 

(a)  From  the  time  of  selection  to  the 
time  when  all  possibility  of  being 
selected  to  serve  on  a  court-ordered 
remand  is  ended,  no  arbitrator  shall — 

(1)  engage  in  any  outside  business  or 
other  activity  that  would  cause  a 
reasonable  person  to  question  the 
arbitrator's  ability  to  render  an  impartial 
decision; 

(2)  accept  any  speaking  engagement, 
whether  paid  or  unpaid,  related  to  the 
proceeding  or  sponsored  by  a  party  that 
would  be  affected  by  the  outcome  of  the 
proceeding;  or 

(3)  accept  any  honorarium,  whether 
directly  or  indirectly  paid,  for  any 
appearance,  speech,  or  article  related  to 
the  proceeding  or  offered  by  a  party  who 
would  be  affected  by  the  outcome  of  the 
proceeding. 

(b)  Honoraria  indirectly  paid  include 
payments — 

(1)  given  with  the  arbitrator's 
knowledge  and  acquiescence  to  the 
arbitrator's  parent,  sibling,  spouse, 
child,  or  dependent  relative  because  of 
that  person's  relationship  to  the 
arbitrator,  or 

(2)  given  to  any  other  person, 
including  any  charitable  organization, 
on  the  basis  of  designation, 
recommendation,  or  other  specification 
by  the  arbitrator. 

§  251 .36    Pr8-art>itration  and  post- 
arbitration  employnDent  restrictions. 

(a)  The  Librarian  of  Congress  will  not 
select  any  arbitrator  who  was  employed 
at  any  time  during  the  period  of  five 
years  immediately  preceding  the  date  of 
that  arbitrator's  selection  by  any  party 
to.  or  any  person,  organization  or  entity 
with  a  financial  interest  in,  the 
proceeding  for  which  he  or  she  is  being 
considered.  However,  a  listed  arbitrator 
may  disclose  on  the  record  the  past 
employment  causing  disqualification 
and  may  ask  the  parties  to  consider 
whether  to  allow  him  or  her  to  serve  in 
the  proceeding,  in  which  case  any 
agreement  by  the  parties  to  allow  the 
listed  arbitrator  to  serve  shall  be 
unanimous  and  shall  be  incorporated 
into  the  record  of  the  proceeding. 

(b)  No  arbitrator  may  arrange  lor 
future  employment  with  any  party  to.  or 
any  person,  organization,  or  entity  with 
a  financial  interest  in,  the  proceeding  in 
which  he  or  she  is  serving. 


(c)  For  a  period  of  three  years  from  the 
date  of  submission  of  the  arbitration 
panel's  report  to  the  Librarian,  no 
arbitrator  may  enter  into  employment 
with  any  party  to,  or  any  person, 
organization,  or  entity  with  a  financial 
interest  in,  the  particular  proceeding  in 
which  he  or  she  served. 

(d)  For  purposes  of  this  section, 
"employed"  or  "employment"  means 
any  business  relationship  involving  the 
provision  of  personal  services 
including,  but  not  limited  to,  personal 
services  as  an  officer,  director, 
employee,  agent,  attorney,  consultant, 
contractor,  general  pjutner  or  trustee, 
but  does  not  include  ser\ing  as  an 
arbitrator,  mediator,  or  neutral  engaged 
in  alternative  dispute  resolution. 

§251.37    Use  of  nonpublic  Information. 

(a)  Unless  required  by  law,  no 
arbitrator  shall  disclose  in  any  manner 
any  information  contained  in  filings, 
pleadings,  or  evidence  that  the 
arbitration  panel  has  ruled  to  be 
confidential  in  nature. 

(b)  Unless  required  by  law.  no 
arbitrator  shall  disclose  in  any 
manner — 

(1)  intra-panel  communications  or 
communications  between  the  Library  of 
Congress  and  the  panel  intended  to  be 
confidential; 

(2)  draft  interlocutory  rulings  or  draft 
decisions;  or 

(3)  the  CARP  report  before  its 
submission  to  the  Librarian  of  Congress. 

(c)  No  arbitrator  shall  engage  in  a 
financial  transaction  using  nonpublic 
information,  or  allow  the  improper  use 
of  nonpublic  information,  to  further  his 
or  her  private  interest  or  that  of  another, 
whether  through  advice  or 
recommendation,  or  by  knowing 
unauthorized  disclosure. 

§251.38    Billing  and  commitment  to 
standards. 

(a)  Arbitrators  are  bound  by  the 
hourly  or  daily  fee  they  proposed  to  the 
Librarian  of  Congress  when  their  names 
were  submitted  to  be  listed  u.ndor 

§  251.3,  and  shall  not  bill  in  excess  of 
their  proposed  charges. 

(b)  Arbitrators  shall  not  charge  the 
parties  any  expense  in  addition  to  their 
hourly  or  daily  charge,  except,  in  the 
case  of  an  arbitrator  who  resides  outside 
the  Washington,  DC  metropolitan  area, 
travel,  lodging,  and  meals  not  to  exceed 
the  government  rate. 

(c)  When  submitting  their  statement 
of  costs  to  the  parties  under  §251.54. 
arbitrators  shall  include  a  detailed 
account  of  their  charges,  including  the 
work  performed  during  each  hour  or 
day  charged. 

(d)  Except  for  support  services 
provided  by  the  Library  of  Congress, 
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arbitrators  shall  perform  their  own 
work,  including  research,  analysis  of  the 
record,  and  decision-writing. 

(e)  At  the  time  of  selection,  arbitrators 
shall  sign  an  agreement  stating  that  they 
will  abide  by  all  the  terms  therein, 
including  all  of  the  standards  of  conduct 
and  billing  restrictions  specified  in  this 
subpart.  Any  arbitrator  who  does  not 
sign  the  agreement  will  not  be  selected 
tojserve. 

§251.39    Remedies. 

In  addition  to  those  provided  above, 
remedies  for  the  violation  of  the 
standards  of  conduct  of  this  section  may 
include,  but  are  not  Hmited  to.  the 
following — 

(a)  in  the  case  of  a  selected  arbitrator. 
(!1)  removal  of  the  arbitrator  from  the 

pr  [iceeding; 

1(2)  permanent  removal  of  the 
arbitrator's  name  from  the  current  and 
any  future  list  of  available  arbitrators 
published  by  the  Librarian; 

(3)  referral  of  the  matter  to  the  bar  of 
which  the  arbitrator  is  a  member. 

(b)  in  the  case  of  a  listed  but  not 
selected  arbitrator — 

(1)  permanent  removal  of  the 
arbitrator's  name  from  the  current  and 
any  future  list  of  available  arbitrators 
published  by  the  Librarian; 

(2)  referral  of  the  matter  to  the  bar  of 
which  the  listed  arbitrator  is  a  member. 

(c)  in  the  case  of  an  interested  party 
or  individual  who  engaged  in  the  ethical 
violation — 

(1)  referral  of  the  matter  to  the  bar  or 
professional  association  of  which  the 
interested  individual  is  a  member: 

(2)  barring  the  offending  individual 
from  current  and/or  future  appearances 
before  the  CARP; 

(3)  designation  of  an  issue  in  the 
current  or  in  a  future  proceeding  as  to 
whether  the  party's  interest  should  not 
be  dismissed,  denied,  or  otherwise 
adversely  affected. 

(d)  In  all  apphcable  matters  of 
violations  of  standards  of  conduct,  the 
Librarian  may  refer  the  matter  to  the 
Department  of  Justice,  or  other  legal 
authority  of  competent  jurisdiction,  for 
criminal  prosecution. 

Subpart  E— Procedures  of  Copyright 
Arbitration  Royalty  Panels 

§251.40    Scope. 

This  subpart  governs  the  proceedings 
of  Copyright  Arbitration  Royalty  Panels 
convened  under  17  U.S.C.  803  for  the 
adjustment  of  royalty  rates  and 
distribution  of  royalty  fees.  This  subpart 
does  not  apply  to  other  arbitration 
proceedings  specified  by  17  U.S.C.  or  to 
actions  or  rulemakings  of  the  Librarian 
of  Congress  or  the  Register  of 


CopjTights.  except  where  expressly 
provided  in  the  provisions  of  this 
subpart. 

§251.41     Formal  hearings. 

(a)  The  formal  hearings  that  will  be 
conducted  under  the  rules  of  this 
subpart  are  rate  adjustment  hearings  and 
royalty  fee  distribution  hearings.  All 
parties  intending  to  participate  in  a 
hearing  of  a  Copyright  Arbitration 
Royalty  Panel  must  file  a  notice  of  their 
intention.  A  CARP  may  also,  on  its  own 
motion  or  on  the  petition  of  an 
interested  party,  hold  other  proceedings 
it  considers  necessary  to  the  exercise  of 
its  functions,  subject  to  the  provisions  of 
§  251.7.  All  such  proceedings  will  be 
governed  by  the  rules  of  this  subpart. 

(b)  During  the  30-day  period  specified 
in  §  251.45(a)  for  filing  motions  in  a 
distribution  proceeding,  or  during  the 
30-day  period  described  in  §  251.63  for 
settling  rate  differences,  as  appropriate, 
any  party  may  petition  the  Librarian  of 
Congress  to  dispense  with  formal 
hearings,  and  have  the  CARP  panel 
decide  the  controversy  or  rate 
adjustment  on  the  basis  of  written 
pleadings.  The  Librarian,  upon 
recommendation  of  the  Register  of 
Copyrights,  may  rule  on  the  petition  or 
designate  it  as  an  issue  to  be  ruled  upon 
by  the  CARP.  The  petition  may  be 
granted  if — 

(1)  there  is  no  genuine  issue  as  to  any 
material  fact,  or 

(2)  all  parties  to  the  controversy  agree 
with  the  petition. 

§  251.42    Suspension  or  waiver  of  rules. 

For  purposes  of  an  individual 
proceeding,  the  provisions  of  this 
subpart  may  be  suspended  or  waived,  in 
whole  or  in  part,  by  a  Copyright 
Arbitration  Royalty  Panel  upon  a 
showing  of  good  cause,  subject  to  the 
provisions  of  §251.7.  Such  suspension 
or  waiver  shall  apply  only  to  the 
proceeding  of  the  CARP  taking  that 
action,  and  shall  not  be  binding  on  any 
other  panel  or  proceeding.  Where 
procedures  have  not  been  specifically 
prescribed  in  this  subpart,  and  subject 
to  §  251.7,  the  panel  shall  follow 
procedures  consistent  with  5  U.S.C. 
chapter  5,  subchapter  11. 

§251.43    Written  cases. 

(a)  The  proceedings  of  a  CopjTight 
Arbitration  Royalty  Panel  for  rate 
adjustment  or  royalty  fee  distribution 
shall  begin  with  the  filing  of  written 
direct  cases  of  the  parties  who  have 
filed  a  notice  of  intent  to  participate  in 
the  hearing. 

(b)  The  written  direct  case  shall 
include  all  testimony,  including  each 
witness's  background  and 


qualifications,  along  with  all  the 
exhibits  to  be  presented  in  the  direct 
case. 

(c)  Each  party  may  designate  a  portion 
of  past  records,  including  records  of  the 
CopjTight  Royalty  Tribunal,  that  it 
wants  included  in  its  direct  case. 
Complete  testimony  of  each  witness 
whose  testimony  is  designated  (i.e., 
direct,  cross  and  redirect)  must  be 
referenced. 

(d)  In  the  case  of  a  royalty  fee 
distribution  proceeding,  each  party 
must  state  in  the  written  direct  case  its 
percentage  or  dollar  claim  to  the  fund, 
in  the  case  of  a  rate  adjustment 
proceeding,  each  party  must  state  its 
requested  rate.  No  party  will  be 
precluded  from  revising  its  claim  or  its 
requested  rate  at  any  time  during  the 
proceeding  up  to  the  filing  of  the 
proposed  findings  of  fact  and 
conclusions  of  law. 

(e)  No  evidence,  including  exhibits, 
may  be  submitted  in  the  written  direct 
case  without  a  sponsoring  witness, 
except  where  the  CARP  panel  has  taken 
official  notice,  or  in  the  case  of 
incorporation  by  reference  of  past 
records,  or  for  good  cause  showTi. 

(f)  Written  rebuttal  cases  of  the  parties 
shall  be  filed  at  a  time  designated  by  a 
CARP  upon  conclusion  of  the  hearing  of 
the  direct  case,  in  the  same  form  and 
manner  as  the  direct  case,  except  that 
the  claim  or  the  requested  rate  shall  not 
have  to  be  included  if  it  has  not  changed 
from  the  direct  case. 

§  251 .44    Filing  and  service  of  written 
cases  and  pleadings. 

(a)  Copies  filed  mth  a  Copyright 
Arbitration  Royalty  Panel,  hi  all  filings 
with  a  CopjTight  Arbitration  Royalty 
Panel,  the  submitting  party  shall 
deliver,  in  such  a  fashion  as  the  panel 
shall  direct,  an  original  and  three  copies 
to  the  panel.  The  submitting  party  shall 
also  deliver  one  copy  to  the  Cop\Tight 
Office  at  the  address  listed  in  §  251.1.  In 
the  case  of  exhibits  whose  bulk  or 
whose  cost  of  reproduction  would 
unnecessarily  enciunber  the  record  or 
burden  the  party,  a  CARP  may  reduce 
the  number  of  copies  required  by  the 
panel,  but  a  complete  copy  must  still  be 
submitted  to  the  Copyright  Office.  In  no 
case  shall  a  party  tender  any  written 
case  or  pleading  by  facsimile 
transmission. 

(b)  Copies  filed  with  the  Librarian  of 
Congress.  In  all  pleadings  filed  with  the 
Librarian  of  Congress,  the  submitting 
party  shall  deliver  an  original  and  five 
copies  to  the  Copyright  Office.  In  no 
case  shall  a  party  tender  any  pleading 
by  facsimile  transmission. 

(c)  English  language  translations.  In 
all  filings  with  a  CARP  or  the  Librarian 
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of  Congress,  each  submission  that  is  in 
a  language  other  than  English  shall  be 
accompanied  by  an  EngUsh-language 
translation,  duly  verified  under  oath  to 
be  a  true  translation.  Any  other  party  to 
the  proceeding  may,  in  response,  submit 
its  own  English-language  translation, 
similarly  verified. 

(d)  Affidavits.  The  testimony  of  each 
witness  in  a  party's  wTitlen  case,  direct 
or  rebuttal,  shall  be  accompanied  by  an 
affidavit  or  a  declaration  made  pursuant 
to  28  U.S.C.  1746  supporting  the 
testimony. 

(e)  Subscription  and  verification.  (1) 
The  original  of  all  documents  filed  by 
any  party  represented  by  counsel  shall 
be  signed  by  at  least  one  attorney  of 
record  and  shall  list  the  attorney's 
address  and  telephone  number.  All 
copies  shall  be  conformed.  Except  for 
English-language  translations,  written 
cases,  or  when  otherwise  required, 
documents  signed  by  the  attorney  for  a 
party  need  not  be  verified  or 
accompanied  by  an  affidavit.  The 
signature  of  an  attorney  constitutes 
certification  that  to  the  best  of  his  or  her 
knowledge  and  belief  there  is  good 
ground  to  support  it,  and  that  it  has  not 
been  interposed  for  purposes  of  delay. 

(2)  The  original  of  all  dociunents  filed 
by  a  party  not  represented  by  counsel 
shall  be  both  signed  and  verified  by  that 
party  and  list  that  party's  address  and 
telephone  number. 

(3)  The  original  of  a  dociunent  that  is 
not  signed,  or  is  signed  with  the  intent 
to  defeat  the  purpose  of  this  section, 
may  be  stricken  as  sham  and  false,  and 
the  matter  shall  proceed  as  though  the 
document  had  not  been  filed. 

(f)  Service.  The  Librarian  of  Congress 
shall  compile  and  distribute  to  those 
parties  who  have  filed  a  notice  of  intent 
to  participate,  the  official  service  list  of 
the  proceeding,  which  shall  be 
composed  of  the  names  and  addresses  of 
the  representatives  of  all  the  parties  to 
the  proceeding.  In  all  filings  with  a 
CARP  or  the  Librarian  of  Congress,  a 
copy  shall  be  served  upon  counsel  of  all 
other  parties  identified  in  the  service 
list,  or,  if  the  party  is  unrepresented  by 
counsel,  upon  the  party  itself.  Proof  of 
service  shall  accompany  the  filing  with 
the  CARP  panel  or  the  Copyright  Office. 
If  a  party  files  a  pleading  that  requests 
or  would  require  action  by  the  panel  or 
the  Librarian  within  10  or  fewer  days 
after  the  fiUng,  it  must  serve  the 
pleading  upon  all  other  counsel  or 
parties  by  means  no  slower  than 
overnight  express  mail  on  the  same  day 
the  pleading  is  filed.  Parties  shall  notify 
the  Librarian  of  any  change  in  the  name 
or  address  to  which  service  shall  be 
made,  and  shall  serve  a  copy  of  such 


notification  on  all  parties  and  the  CARP 
panel. 

(g)  Oppositions  and  replies.  Except  as 
otherwise  provided  in  these  rules  or  by 
the  Librarian  of  Congress  or  a  CARP, 
oppositions  to  motions  shall  be  filed 
within  ten  business  days  of  the  date  of 
ser%ice  of  the  motion,  and  replies  to 
oppositions  shall  be  filed  within  five 
business  days  of  the  date  of  service  of 
the  opposition.  The  date  of  service  shall 
be  deemed  to  be  the  third  business  day 
following  service  by  mail  or  the  next 
business  day  following  ser\ice  by 
overnight  deliverj',  by  hand,  or  by 
telefacsimile. 

§  251 .45    Precontro versy  motions,  and 
discovery. 

(a)  PrecontToversy  motions  and 
objections.  In  the  case  of  a  royalty  fee 
distribution  proceeding,  the  Librarian  of 
Congress  shall,  in  the  notice  asking  the 
claimants  whether  any  controversies 
exist  concerning  distribution  of  the 
royalty  funds,  designate  a  30-day  period 
in  w  hich  any  party  to  the  proceeding 
may  file  with  the  Librarian  of  Congress 
objections  to,  or  motions  to  dismiss,  any 
party's  royalty  claim,  or  motions  for 
declaratory  rulings,  or  for  procedural  or 
evidentiary  rulings,  on  any  proper 
ground.  In  the  case  of  a  rate  adjustment 
proceeding,  the  30-day  period  shall 
correspond  with  the  30-day  period 
specified  in  §  251.63  for  settling  rate 
differences. 

(b)  Any  party  to  the  proceeding 
wishing  to  file  a  response  to  such 
motion  or  objection  may  do  so  within 
two  weeks.  The  Librarian,  upon 
recommendation  of  the  Register  of 
Cop>Tights,  shall  rule  on  the  motion  or 
objection  prior  to  the  initiation  of  an 
arbitration  proceeding,  or  may  designate 
the  motion  or  objection  as  an  issue  for 
the  panel  to  rule  on. 

(c)  Discovery  and  motions  filed  mt/i  a 
Copyright  Arbitration  Royalty  Panel.  (1) 
A  Copyright  Arbitration  Royalty  Panel 
shall  designate  a  period  following  the 
filing  of  the  written  direct  and  rebuttal 
cases  in  which  parties  may  request  of  an 
opposing  party  nonprivileged 
underlying  documents  related  to  the 
wTitten  exhibits  and  testimony. 

(2)  After  the  filing  of  the  written 
cases,  any  party  may  file  with  a  CARP 
objections  to  any  portion  of  another 
party's  vmtten  case  on  any  proper 
ground  including,  without  limitation, 
relevance,  competency,  and  failure  to 
provide  underlying  documents.  If  an 
objection  is  apparent  from  the  face  of  a 
written  case,  that  objection  must  be 
raised  or  the  party  may  thereafter  be 
precluded  from  raising  such  an 
objection. 


(d)  Amended  filings  and  discovery.  In 
the  case  of  objections  filed  with  either 
the  Librarian  of  Congress  or  a  CAR!', 
each  party  may  amend  its  claim, 
petition,  written  case,  or  direct  evidence 
to  respond  to  the  objections  raised  by 
other  parties,  or  to  the  requests  of  either 
the  Librarian  or  a  panel.  Such 
amendments  must  be  properly  filed 
vdth  the  Librarian  or  the  CARP, 
wherever  appropriate,  and  exchanged 
widi  all  parties.  All  parties  shall  be 
given  a  reasomible  opportunity  to 
conduct  discovery  on  the  amended 
filings. 

§  25 1 .46    Conduct  of  hearings:  Role  of 
artiltrators. 

(a)  At  the  opening  of  a  hearing 
conducted  by  a  Copyright  Arbitration 
Royalty  Panel,  the  chairperson  shall 
announce  the  subject  under 
consideration. 

fb)  Only  the  arbitrators  of  a  CARP,  or 
counsel  as  provided  in  this  chapter, 
shall  question  witnesses. 

(c)  Subject  to  the  vote  of  the  CARP. 
the  chairperson  shall  have 
responsibiUty  for: 

(1)  Setting  the  order  of  presentation  of 
evidence  and  appearance  of  witnesses; 
6111(2)  Administering  oaths  and 
affirmations  to  all  witnesses; 

(3)  Announcing  the  CARP  panel's 
ruling  on  objections  and  motions  ajid  all 
rulings  with  respect  to  introducing  or 
excluding  documentary  or  other 
evidence.  In  all  cases,  whether  there  are 
an  even  or  odd  number  of  arbitrators 
sitting  at  the  hearing,  it  takes  a  majority 
vote  to  grant  a  motion  or  sustain  an 
objection.  A  spUt  vote  will  result  in  the 
denial  of  the  motion  or  the  overruling  of 
the  objection; 

(4)  Regulating  the  course  of  the 
proceedings  and  the  decorum  of  the 
parties  and  their  counsel,  and  insuring 
that  the  proceedings  are  fair  and 
impartial;  and 

(5)  Armouncing  the  schedule  of 
subsequent  hearings. 

(d)  Each  arbitrator  may  examine  any 
witness  or  call  upon  any  party  for  the 
production  of  additional  evidence  at 
any  time.  Further  examination,  cross- 
examination,  or  redirect  examination  by 
counsel  relevant  to  the  inquiry  initiated 
by  an  arbitrator  may  be  allowed  by  a 
CARP  panel,  but  only  to  the  limited 
extent  that  it  is  directly  responsive  to 
the  inquiry  of  the  arbitrator. 

§  251 .47    Conduct  of  hearings:  Witnesses 
and  counsel. 

(a)  With  all  due  regard  for  the 
convenience  of  the  witnesses, 
proceedings  shall  be  conducted  as 

'expeditiously  as  possible. 

(b)  In  each  distribution  or  rate 
adjustment  proceeding,  each  party  may 
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presont  its  opening  statement  with  the 
pre^ntation  of  its  direct  case. 

(c)  All  witnesses  shall  be  required  to 
take  an  oath  or  affirmation  before 
testijf)ing;  however,  attorneys  who  do 
not  appear  as  witnesses  shall  not  be 
recukred  lo'do  so. 

ld|  Witnesses  shall  first  be  examined 
by  U^eir  attorney  and  by  opposing 
attoiineys  for  their  competency  to 
support  their  written  testimony  and 
exhibits  (voir  dire). 

(ej  Witnesses  may  then  summarize, 
highlight  or  read  their  testimony. 
Howjover,  witnesses  may  not  materially 
supplement  or  alter  thsir  wntten 
testimony  except  to  correct  it,  imless  the 
CARF  pane!  expar.ds  the  witness's 
testimony  to  complete  the  record. 

(f]  Parties  are  entitled  to  raise 
objections  to  evidence  on  any  proper 
ground  during  the  course  of  the  hearing, 
incli^ding  an  objection  that  an  opposing 
party  has  not  furnished  nonprivileged 
underlying  documents.  However,  they 
may  not  raise  objections  that  were 
apparent  from  the  face  of  a  written  case 
and  could  have  been  raised  before  the 
hearing  without  leave  from  the  CARP 
panel.  See  §  251.45(c). 

(g)  All  written  testimony  and  exhibits 
will  be  received  into  the  record,  except 
any  tia  which  the  panel  sustains  an 
objedtion;  no  separate  motion  will  be 
requined. 

(n)  If  the  panel  rejects  or  excludes 
testimony  and  an  offer  of  proof  is  made, 
the  otfer  of  proof  shall  consist  of  a 
statement  of  the  substance  of  the 
evidence  which  it  is  contended  would 
have  been  adduced.  In  the  case  of 
documentary  or  written  evidence,  a 
copy  jof  such  evidence  shall  be  marked 
for  identification  and  shall  constitute 
the  offer  of  proof. 

(i)  The  CARP  panel  shall  discourage 
the  presentation  of  cumulative 
evidence,  and  may  limit  the  number  of 
witnesses  that  may  be  heard  on  behalf 
of  any  one  party  on  any  one  issue. 

(j)  Parties  are  entitled  to  conduct 
cross-examination  and  redirect 
examination.  Cross-examination  is 
limited  to  matters  raised  on  direct 
examination.  Redirect  examination  is 
limited  to  matters  raised  on  cross- 
examination.  The  panel,  however,  may 
limit  cross-examination  and  redirect 
examination  if  in  its  judgment  this 
evidence  or  examination  would  be 
cumujlative  or  cause  undue  delay. 
Conversely,  this  subsection  does  not 
restrict  the  discretion  of  the  panel  to 
expand  the  scope  of  cross-examination 
or  redirect  examination. 

(k)  pocuments  that  have  not  been 
exchanged  in  advance  may  be  shown  to 
a  witness  on  cross-examination. 
Howe^'e^.  copies  of  such  documents 


must  be  distributed  to  the  CARP  panel 
and  to  other  participants  or  their 
counsel  at  hearing  before  being  shown 
to  the  witness  at  the  time  of  cross- 
examination,  unless  the  panel  directs 
otherwise.  If  the  document  is  not.  or 
will  not  be.  supported  by  a  witness  for 
the  cross-examining  party,  that 
document  can  be  used  solely  to  impeach 
the  witness's  direct  testimony  and 
caimot  itself  be  relied  upon  in  fmdings 
of  fact  as  rebutting  the  witness's  direct 
testimony.  However,  upon  leave  from 
the  panel,  the  document  may  be 
admitted  as  evidence  w  ithout  a 
sponsoring  witness  if  official  notice  is 
proper,  or  if.  in  tlie  panel's  view,  the 
cross-examined  witness  is  tlie  proper 
sponsoring  witness. 

(1)  A  CARP  win  encourage  individuals 
or  groups  with  the  same  or  similar 
interests  in  a  proceeding  to  select  a 
single  representative  to  conduct  their 
examination  and  cross-examination  for 
them.  However,  if  there  is  no  agreement 
on  the  selection  of  a  representative,  each 
individual  or  group  will  be  allowed  to 
conduct  its  own  examination  and  cross- 
examination,  but  only  on  issues 
affecting  its  particular  interests, 
provided  that  the  questioning  is  not 
repetitious  or  ciunulative  of  die 
questioning  of  other  parties  within  the 
group. 

§  251 .48    Rules  of  evidence. 

(a)  Admissibility.  In  any  pubhc 
hearing  before  a  Copyright  Arbitration 
Royalty  Panel,  evidence  that  is  not 
unduly  repetitious  or  cumulative  and  is 
relevant  and  material  shall  be 
admissible.  The  testimony  of  any 
witness  will  not  be  considered  evidence 
in  a  proceeding  unless  the  witness  has 
been  sworn. 

(b)  Documentary  evidence.  Evidence 
that  is  submitted  in  the  form  of 
documents  or  detailed  data  and 
information  shall  be  presented  as 
exhibits.  Relevant  and  material  matter 
embraced  in  a  docimient  containing 
otlier  matter  not  material  or  relevant  or 
not  intended  as  evidence  must  be 
plainly  designated  as  the  matter  offered 
in  evidence,  and  the  immaterial  or 
irrelevant  parts  shall  be  marked  clearly 
so  as  to  show  they  are  not  intended  as 
evidence.  In  cases  where  a  document  in 
which  material  and  relevant  matter 
occurs  is  of  such  bulk  that  it  would 
unnecessarily  encumber  the  record,  it 
may  be  marked  for  identification  and 
the  relevant  and  material  parts,  once 
properly  authenticated,  may  be  read 
into  the  record.  If  the  CARP  panel 
desires,  a  true  copy  of  the  material  and 
relevant  matter  may  be  presented  in 
extract  form,  and  submitted  as  evidence. 
Anyone  presenting  documents  as 


evidence  must  present  copies  to  all 
other  participants  at  the  hearing  or  their 
attorneys,  and  afford  them  an 
opportunity  to  examine  the  documents 
in  Lheir  entirety  and  offer  into  evidence 
any  other  portion  that  may  be 
considered  material  and  relevant. 

(c)  Documents  filed  Kith  a  Copyright 
Arbitration  Royalty  Panel  or  Copyright 
Office.  If  the  matter  offered  in  evidence 
is  contained  in  documents  already  on 
file  with  a  Copyright  Arbitration  Royalty 
Panel  or  the  Copyright  Office,  the 
documents  themselves  need  not  be 
produced,  but  may  instead  be  referred  to 
accordino  to  how  they  have  been  filed. 

(d)  Public  documents.  If  a  public 
document  such  as  an  official  report, 
decision,  opinion,  or  published 
scientific  or  economic  data,  is  offered  in 
evidence  either  in  whole  or  in  part,  and 
if  the  document  has  been  issued  by  an 
Executive  Department,  a  legislative 
agency  or  committee,  or  a  Federal 
administrative  agency  (Government- 
owned  corporations  included),  and  is 
proved  by  the  party  offering  it  to  be 
reasonably  available  to  the  public,  the 
document  need  not  be  produced 
physically,  but  may  be  offered  instead 
by  identifying  the  document  and 
signaling  the  relevant  parts. 

(e)  Introduction  of  studies  and 
analyses.  If  studies  or  analyses  are 
offered  in  evidence,  they  shall  state 
clearly  the  study  plan,  ail  relevant 
assumptions,  the  techniques  of  data 
collection,  and  the  techniques  of 
estimation  and  testing.  The  facts  and 
judgments  up)on  which  conclusions  are 
based  shall  be  stated  clearly,  together 
with  any  alternative  courses  of  action 
considered.  If  requested,  tabulations  of 
input  data  shall  be  made  available  to  the 
Copyright  Arbitration  Royalty  Panel. 

(0  Statistical  studies.  Statistical 
studies  offered  in  evidence  shall  be 
accompanied  by  a  summary  of  their 
assumptions,  their  study  plans,  and 
their  procedures.  Supplementary  details 
shall  be  included  in  appendices.  For 
each  of  the  following  types  of  statistical 
studies  the  following  should  be 
furnished: 

(1)  Sample  sun'eys.  (i)  A  clear 
description  of  the  sun-ey  design,  the 
definition  of  the  universe  under 
consideration,  the  sampling  frame  and 
units,  the  validity  and  confidence  limits 
on  major  estimates;  and 

(ii)  An  explanation  of  the  method  of 
selecting  the  sample  and  of  which 
characteristics  were  measured  or 
counted. 

(2)  Econometric  investigations,  (i)  A 
complete  description  of  the  econometric 
model,  the  reasons  for  each  assumption, 
and  the  reasons  for  the  statistical 
specification: 
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(ii)  A  clear  statement  of  how  any 
changes  in  the  assumptions  might  affect 
the  final  result;  and 

(iii)  Any  available  alternative  studies 
that  employ  alternative  models  and 
variables,  if  requested. 

(3)  Experimental  analysis,  (i)  A 
complete  description  of  the  design,  the 
controlled  conditions,  and  the 
implementation  of  controls;  and 

(ii)  A  complete  description  of  the 
methods  of  observation  and  adjustment 
of  observation. 

(4)  Studies  invoking  statistical 
methodology,  (i)  The  formula  used  for 
statistical  estimates; 

(ii)  The  standard  error  for  each 
component; 

(lii)  The  test  statistics,  the  description 
of  how  the  tests  wore  conducted,  related 
computations,  computer  programs,  and 
all  final  results;  and 

(iv)  Summarized  descriptions  of  input 
data  and,  if  requested,  the  input  data 
themselves. 

§  251 .49    Transcript  and  record. 

(a)  An  official  reporter  for  the 
recording  and  transcribing  of  hearings 
shall  be  designated  by  the  Librarian  of 
Congress.  Anyone  wishing  to  inspect  or 
copy  the  transcript  of  a  hearing  may  do 
so  at  a  location  specified  by  the 
chairperson  of  the  Copyright  Arbitration 
Royalty  Panel  conducting  the  hearing. 

(b)  The  transrxipt  of  testimony  and  all 
exhibits,  papers,  and  requests  filed  in 
the  proceeding,  shall  constitute  the 
official  written  record.  Such  record  shall 
accompany  the  report  of  the 
determination  of  the  CARP  to  the 
Librarian  of  Congress  required  by  1 7 
use.  802(e). 

(c)  The  record,  including  the  report  of 
the  determination  of  a  CARP,  shall  be 
available  at  the  Cop>Tight  Office  for 
public  inspection  and  copying  in 
accordance  with  §251.22. 

§251.50    Rulings  and  orders. 

In  accordance  with  5  U.S.C, 
subchapter  IL  a  Copyright  Arbitration 
Royalty  Panel  may  issue  rulings  or 
orders,  either  on  its  own  motion  or  that 
of  an  interested  party,  necessary  to  the 
resolution  of  issues  contained  in  the 
proceeding  before  it;  Provided,  That  no 
such  rules  or  orders  shall  amend, 
supplement  or  supersede  the  rules  and 
regulations  contained  in  this 
subchapter.  See  §251.7. 

§  251 .51     Closing  ttie  hearing. 

To  close  the  record  of  hearing,  the 
chairperson  of  a  CopjTight  Arbitration 
Royalty  Panel  shall  make  an 
announcement  that  the  taking  of 
testimony  has  concluded.  In  its 
discretion  the  panel  may  close  the 


record  as  of  a  future  specified  date,  and 
allow  time  for  exhibits  yet  to  bo 
prepared  to  be  adm.itted,  provided  that 
the  parties  to  the  proceeding  stipulate 
on  the  record  that  they  waive  the 
opportunity  to  cross-examine  or  present 
evidence  with  respect  to  such  exhibits. 
The  record  in  any  hearing  that  has  been 
recessed  may  not  be  closed  by  the 
chairperson  before  the  day  on  which  the 
hearing  is  to  resume,  except  upon  ten 
days'  notice  to  all  parties. 

§  251 .52    Proposed  findings  and 
conclusions. 

(a)  Any  party  to  the  proceeding  may 
file  proposed  findings  of  fact  and 
conclusions,  briefs,  or  memoranda  of 
law,  or  may  be  directed  by  the 
chairperson  to  do  so.  Such  filings,  and 
any  replies  to  them,  shall  take  place  at 
such  time  after  the  record  has  been 
closed  as  the  chairperson  directs. 

(b)  Failure  to  file  when  directed  to  do 
so  shall  be  considered  a  waiver  of  the 
right  to  participate  further  in  the 
proceeding,  unless  good  cause  for  the 
failure  is  shown. 

(c)  Proposed  findings  of  fact  shall  be 
numbered  by  paragraph  and  include  all 
basic  evidentiary  facts  developed  on  the 
record  used  to  support  proposed 
conclusions,  and  shall  contain 
appropriate  citations  to  the  record  for 
each  evidenticuy  fact.  Proposed 
conclusions  shall  be  stated  separately. 
Proposed  findings  submitted  by 
someone  other  than  an  applicant  in  a 
proceeding  shall  be  restricted  to  those 
issues  specifically  affecting  that  person. 

§  251 .53    Report  to  the  Librarian  of 
Congress. 

(a)  At  any  time  after  the  filing  of 
proposed  findings  of  fact  and 
conclusions  of  law  specified  in  §  251.52. 
and  not  later  than  180  dsys  from 
publication  in  the  Federal  Register  of 
notification  of  commencement  of  the 
proceeding,  a  Copyright  Arbitration 
Royalty  Panel  shall  deliver  to  the 
Librarian  of  Congress  a  report 
incorporating  its  wTitten  determination. 
Such  determination  shall  be 
accompanied  by  the  written  record,  and 
shall  set  forth  the  facts  that  the  panel 
found  relevant  to  its  determination. 

(b)  The  determination  of  the  panel 
shall  be  certified  by  the  chairperson  and 
signed  by  all  of  the  arbitrators.  Any 
dissenting  opinion  shall  be  certified  and 
signed  by  the  arbitrator  so  dissenting. 

(c)  At  the  same  time  as  the  submission 
to  the  Librarian  of  Congress,  the 
chairperson  of  the  panel  shall  cause  a 
copy  of  the  determination  to  be 
delivered  to  all  parties  participating  in 
the  proceeding. 


(d)  The  Librarian  of  Congress  shall 
make  the  report  of  the  CARP  and  the 
accompanying  record  available  for 
public  inspection  and  copying. 

§  251.54    Assessment  of  costs  of 
arbitration  panels. 

(a)  After  the  submission  of  the  panel's 
report  to  the  Librarian  of  Congress,  the 
panel  may  assess  its  ordinary  and 
necessary  costs,  according  to  §  251.38, 
to  the  participants  to  the  proceeding  as 
follows: 

(1)  In  the  case  of  a  rate  adjustment 
proceeding,  the  parties  to  the 
proceeding  shall  bear  the  entire  cost 
thereof  in  such  manner  and  proportion 
as  the  panel  shall  direct. 

(2)  In  the  case  of  a  royalty  distribution 
proceeding,  the  parties  to  the 
proceeding  shall  bear  the  total  cost  of 
the  proceeding  in  direct  proportion  to 
their  share  of  the  distribution. 

(3)  In  the  case  of  a  change  in  the  share 
of  distribution  because  of  the  Librarian's 
substitution  of  a  new  determination,  or 
a  determination  reached  as  a  result  of  a 
court  ordered  remand,  the  parties  shall 
make  restitution  to  each  other  for  the 
difference  in  payments  th.it  resulted 
from  the  change. 

(b)  The  chairperson  of  the  panel  shall 
cause  to  be  deUvered  to  each 
participating  party  a  statement  of  the 
total  costs  of  the  proceeding,  the  party's 
share  of  the  total  cost,  and  the  amount 
owed  by  the  party  to  each  arbitrator. 

(c)  All  parties  to  a  proceeding  shall 
have  30  days  from  receipt  of  the 
statement  of  costs  and  bill  for  pajTnent 
in  which  to  tender  payment  to  the 
arbitrators.  Payment  should  be  in  the 
form  of  a  money  order,  check,  or  bank 
draft.  Failure  to  submit  timely  payment 
may  submit  the  nonpaying  party  to  the 
provisions  of  the  Debt  Collection  Act  of 
1982,  including  disclosure  to  consumer 
credit  reporting  agencies  and  referral  to 
collection  agencies. 

§251.55    Post-panel  motions. 

(a)  Any  party  to  the  proceeding  may 
file  with  the  Librarian  of  Congress  a 
petition  to  modify  or  set  aside  the 
determination  of  a  Copyright  Arbitration 
Royalty  Panel  within  14  days  of  the 
Librarian's  receipt  of  the  panel's  report 
of  its  determination.  Such  petition  shall 
state  the  reasons  for  modification  or 
reversal  of  the  panel's  determination, 
and  shall  include  applicable  sections  of 
the  party's  proposed  findings  of  fact  and 
conclusions  of  law. 

(b)  Replies  to  petitions  to  modify  or 
set  aside  shall  be  filed  within  14  days 
of  the  filing  of  such  petitions. 
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§251.56    Order  of  th«  Librarian  of 
Congress. 

(a)  After  the  filing  of  post-panel 
motions,  see  §  251.55,  but  within  60 
days  from  receipt  of  the  report  of  the 
determination  of  a  panel,  the  Librarian 
of  Congress  shall  issue  an  order 
accepting  the  panel's  detennination  or 
substituting  the  Librarian's  own 
determination.  The  Librarian  shall 
adopt  the  detemiination  of  the  panel 
unless  he  or  she  fmds  that  the 
determination  is  arbitrary  or  contrary  to 
the  applicable  provisions  of  17  U.S.C. 

|(L)  It  the  Librarian  substitutes  his  or 
hi^r  ov^Ti  determination,  the  order  shall 
sik  forth  the  reasons  for  not  accepting 
thJQ  panel's  detennination,  and  shall  sot 
fo^h  the  facts  which  the  Librarian 
found  relevant  to  his  or  her 
determination. 

|(c)  The  Librarian  shall  cause  a  copy  of 
thp  order  to  be  delivered  to  all  parties 
participating  in  the  proceeding.  The 
Librarian  shall  also  publish  the  order, 
arid  the  determination  of  the  panel,  in 
the  Federal  Register. 

§  251 .57    Effective  date  of  order. 

An  order  of  detennination  issued  by 
the  Librarian  under  §  251. 5G  shall 
become  effectrve  30  days  following  its 
pilblication  in  the  Federal  Register. 
unless  an  appeal  has  been  Filed 
pursuant  to  §  251.58  and  notice  of  the 
appeal  has  been  served  on  all  parties  to 
thp  proceeding. 

§231.58    Judicial  review. 

(a)  Any  order  of  determination  issued 
by  the  Librarian  of  Congress  under 
§  251.55  may  be  appealed,  by  any 
aggrieved  party  who  would  be  bound  by 
the  determination,  to  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit,  within  30  days  after 
publication  of  the  order  in  the  Federal 
Register. 

(d)  If  no  appeal  is  brought  within  the 
30  day  period,  the  order  of 
dertermination  of  the  Librarian  is  final, 
and  shall  take  effect  as  set  forth  in  tlie 
order. 

(c)  The  pendency  of  any  appeal  shall 
ndjl  relieve  persons  obligated  to  make 
royalty  payments  under  17  U.S.C.  111. 
115. 116. 118. 119.  or  1003.  and  who 
would  be  affected  by  the  determination 
on  appeal,  from  depositing  statements  of 
account  and  royalty  fees  specified  by 
those  sections. 

Subpart  F— Rate  Adjustment 
Proceedings 

§251.60    Scope. 

This  subpart  governs  only  those 
proceedings  dealing  with  royalty  rate 
adjustments  affecting  cable  (17  U.S.C. 
Ill),  the  production  of  phonorecords 


(17  U.S.C.  115),  performances  on  coin- 
operated  phoncrecord  players 
(jukebo.xes)  (17  U.S.C.  116),  and 
noncommercial  educational 
broadcasting  (17  U.S.C.  118).  Those 
provisions  of  subpart  E  of  this  part 
generally  regulating  the  conduct  of 
proceedings  shall  apply  to  rate 
adjustment  proceedings,  unless  they  are 
inconsistent  with  the  specific  provisions 
of  this  subpart. 

§251.61     Commencement  of  adjustment 
proceedings. 

(a)  In  the  case  of  cable,  phonorecords, 
and  coin-operated  phonorecord  players 
(jukeboxes),  rate  adjustment 
proceedings  shall  commence  with  the 
filing  of  a  petition  by  an  interested  party 
according  to  the  following  schedule: 

(1)  Cable;  During  1995,  and  each 
subsequent  fifth  calendar  year. 

(2)  Phonorecords:  During  1997  and 
each  subsequent  tenth  calendar  year. 

(3)  Coin-operated  phonorecord 
players  (jukeboxes):  Within  one  year  of 
the  expiration  or  termination  of  a 
negotiated  license  authorized  by  1 7 
use.  116. 

(b)  Cable  rate  adjustment  proceedings 
may  also  be  commenced  by  the  filing  of 
a  petition,  according  to  17  U.S.C. 
801(b)(2)(B)  and  (C),  if  the  Federal 
Communications  Commission  amends 
certain  of  its  rules  with  respect  to  the 
carriage  by  cable  systems  of  broadcast 
signals,  or  with  respect  to  syndicated 
and  sports  programming  exclusivity. 

(c)  In  the  case  of  noncommercial 
educational  broadcasting,  a  petition  is 
not  necessary  for  the  commencement  of 
proceedings.  Proceedings  commence 
with  the  publication  of  a  notice  of  the 
initiation  of  arbitration  proceedings  in 
the  Federal  Register  on  June  30, 1997, 
and  at  five  year  intervals  thereafter. 

§  251 .62    Content  of  petition. 

(a)  In  the  case  of  a  petition  for  rate 
adjustment  proceedings  for  cable 
television,  phonorecords,  and  coin- 
operated  phonorecord  players 
(jukeboxes),  the  petition  shall  detail  the 
petitioner's  interest  in  the  royalty  rate 
sufficiently  to  permit  the  Librarian  of 
Congress  to  determine  whether  the 
petitioner  has  a  "significant  interest"  in 
the  matter.  The  petition  must  also 
identify  the  extent  to  which  the 
petitioner's  interest  is  shared  by  other 
ouTicrs  or  users;  owners  or  users  with 
similar  interests  may  file  a  petition 
jointly. 

(b)  In  the  case  of  a  petition  for  rate 
adjustment  proceedings  as  the  result  of 
a  Federal  Communications  Commission 
rule  change,  the  petition  shall  also  set 
forth  the  actions  of  the  Federal 
Communications  Commission  on  which 


the  petition  for  a  rate  adjustment  is 
based. 

§  251 .63    Period  for  consideration. 

To  allow  time  for  parties  to  settle  their 
differences  regarding  rate  adjustments, 
the  Librarian  of  Congress  shall,  after  the 
fiUng  of  a  petition,  or  prior  to  the 
commencement  of  proceedings  made 
under  17  U.S.C.  118(b).  designate  a  30- 
day  period  for  consideration  of  their 
settlement.  The  Libr^iian  shall  cause 
notice  of  the  consideration  period  to  be 
published  in  the  Federal  Register,  and 
such  notice  shall  include  the  effective 
dates  of  that  period. 

§251.64    Disposition  of  petition;  initiation 
of  arbitration  proceeding. 

At  the  end  of  the  30-day  period  for 
settling  rate  differences,  and  after  the 
Librarian  has  ruled  on  all  motions  filed 
during  that  period  under  §  251.45(b).  the 
Librarian  will  determine  the  sufficiency 
of  the  petition,  including,  where 
appropriate,  whether  one  or  more  of  the 
petitioners'  interests  are  "significant."  If 
the  Librarian  determines  that  a  petition 
is  significant,  he  or  she  will  cause  to  be 
published  in  the  Federal  Register  a 
declaration  of  a  controversy 
accompanied  by  a  notice  of  initiation  of 
an  arbitration  proceeding.  The  same 
declaration  and  notice  of  initiation  shall 
be  made  for  noncommercial  educational 
broadcasting  in  accordance  with  17 
U.S.C.  118.  Such  notice  shall,  to  the 
extent  feasible,  describe  the  nature, 
general  structure,  and  schedule  of  the 
proceeding. 

§  251 .65    Deduction  of  costs  of  rate 
adjustment  proceedings. 

The  Librarian  of  Congress  and  the 
Register  of  Copyrights  may  deduct  the 
reasonable  costs  the  Library  of  Congress 
and  the  Copyright  Office  incurred  as  a 
result  of  a  rate  adjustment  proceeding 
from  the  relevant  royalty  pool.  If  no 
royalty  pool  exists,  the  Librarian  of 
Congress  and  the  Register  of  Copyrights 
may  assess  their  reasonable  costs 
directly  to  the  parties  participating  in 
the  most  recent  relevant  proci-^dings. 

Subpart  G — Royalty  Fee  Distribution 
Proceedings 

§251.70    Scope. 

This  subpart  governs  only  those 
proceedings  dealing  with  distribution  of 
royalty  payments  deposited  with  the 
Register  of  Copyrights  for  cable  (17 
U.S.C.  Ill),  satelhte  carrier  (17  U.S.C. 
119),  and  digital  audio  recording 
devices  and  media  (17  U.S.C.  chapter 
10).  Those  provisions  of  subpart  E 
generally  regulating  the  conduct  of 
proceedings  shall  apply  to  royalty  fee 
distribution  proceedings,  unless  they 
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are  inconsistent  with  the  specific 
provisions  of  this  subpart. 

§  251 .71    Commencement  of  proceedings. 

(a)  Cable.  In  the  case  of  royalty  fees 
collected  under  the  cable  compulsory 
license  (17  U.S.C.  Ill),  any  person 
claiming  to  be  entitled  to  such  fees  must 
file  a  claim  with  the  Copyright  Office 
during  the  month  of  July  each  year  in 
accordance  with  the  requirements  of 
this  subchapter. 

(b)  Satellite  carriers.  In  the  case  of 
royalty  fees  collected  under  the  satellite 
carrier  compulsory  license  (17  U.S.C. 
119),  any  person  claiming  to  be  entitled 
to  such  fees  must  file  a  claim  with  the 
CopjTight  Office  during  the  month  of 
July  each  year  in  accordance  with  the 
requirements  of  this  subchapter. 

(c)  Digital  audio  recording  de\ices 
and  mexiia.  In  the  case  of  royalty 
payments  for  the  importation  and 
distribution  in  the  United  States,  or  the 
manufacture  and  distribution  in  the 
United  States,  of  any  digital  recording 
device  or  medium.,  any  person  claiming 
to  be  entitled  to  such  payments  must 
file  a  claim  with  the  Copyright  Office 
during  the  month  of  January  or  February 
each  year  in  accordance  with  the 
requirements  of  this  subchapter. 

§  251.72    Determination  of  controversy. 

(a)  Cable.  After  the  first  day  of  August 
each  year,  the  Librarian  of  Congress 
shall  determine  whether  a  controversy 
exists  among  the  claimants  of  cable 
compulsory  license  royalty  fees.  In 
order  to  detcrm.ine  whether  a 
controversy  exists,  and  to  facilitate 
agreement  among  the  claimants  as  to  the 
proper  distribution,  the  Librarian  may 
request  public  comment  or  conduct 
public  hearings,  whichever  hejir  she 
deems  necessary.  All  requests  for 
information  and  notices  of  public 
hearings  shall  be  published  in  the 
Federal  Register,  along  with  a 
description  of  the  general  structure  and 
schedule  of  the  proceeding. 

(b)  Satellite  carriers.  Afler  the  first 
day  of  Ai»gust  of  each  year,  the  Librarian 
shall  determine  whether  a  controversy 
exists  among  the  claimants  of  the 
satellite  carrier  compulsory  license 
royalty  fees.  In  order  to  determine 
v^hether  a  controversy  exists,  and  to 
facihtate  agreement  among  the 
claimants  as  to  the  proper  distribution, 
the  Librarian  may  request  public 
comment  or  conduct  public  hearings, 
whichever  he  or  she  deems  necessary. 
All  requests  for  information  and  notices 
of  public  hearings  shall  be  published  in 
the  Federal  Register,  along  with  a 
description  of  the  general  structure  and 
schedule  of  the  proceeding. 


(c)  Digital  audio  recording  devices 
and  media.  Within  30  days  after  the  last 
day  of  February  each  year,  the  Librarian 
of  Congress  shall  determine  whether  a 
controversy  exists  among  the  claimants 
of  digital  audio  recording  devices  and 
media  royalty  pajrments  as  to  any 
Subfund  of  tlie  Sound  Recording  Fund 
or  the  Musical  Works  Fund  as  set  forth 
in  17  U.S.C.  1006(b)  (1)  and  (2).  In  order 
to  determine  whether  a  controversy 
exists,  and  to  facilitate  agreement  among 
the  claimants  as  to  the  proper 
distribution,  the  Librarian  may  request 
public  comment  or  conduct  public 
hearings,  whichever  he  or  she  deems 
necessary.  All  requests  for  information 
and  notices  of  public  hearings  sh.all  be 
published  in  the  Federal  Register,  along 
with  a  description  of  the  general 
structure  and  schedule  of  the 
proceeding. 

§  251.73    Declaration  of  controversy: 
Initiation  of  arbitration  proceeding. 

If  the  Librarian  determines  that  a 
controversy  exists  among  the  claimants 
to  either  cable,  satellite  carrier,  or  digital 
audio  recording  devices  and  media 
royalties,  the  Librarian  shall  publish  in 
the  Federal  Register  a  declaration  of 
controversy  along  with  a  notice  of 
iriitiation  of  an  arbitration  proceeding. 
Such  notice  shall,  to  the  cxicnt  feasible, 
describe  the  nature,  general  structure 
and  schedule  of  the  proceeding. 

§  251.74    Deduction  of  costs  of  distritjution 
proceedings. 

The  Librarian  of  Congress  and  the 
Register  of  Copyrights  m.ay,  before  any 
distributions  of  royalty  fees  are  made, 
deduct  the  reasonable  costs  incurred  by 
the  Library  of  Congress  and  the 
Copyright  Office  as  a  result  of  the 
distribution  proceeding,  from  the 
relevant  royalty  pool. 

3.  Part  302  of  chapter  111  is  removed. 

3a.  A  new  part  252  is  added  to 
subchapter  B  of  chapter  II  to  read  as 
follows: 

PART  252— FILING  OF  CLAIMS  TO 
CABLE  ROYALTY  FEES 


.Sec. 

252.1 

252.2 

:'52.3 

252.4 

252.5 


Scope. 

Time  of  filing. 

Content  of  claims. 

Compliance  with  statutory  dates. 

Copies  of  claims. 


Authority:  17  U.S.C.  111(d)(4).  801,  803. 
§252.1    Scope. 

This  part  prescribes  procedures  under 
to  17  U.S.C.  111(d)(4)(A),  whereby 
parties  claiming  to  be  entitled  to  cable 
compulsory  license  royalty  fees  shall 
file  claims  with  the  Copjrright  Office. 


§252.2    Time  of  filing. 

During  the  month  of  July  each  year, 
any  party  claiming  to  be  entitled  to 
cable  compulsory  license  royalty  fees 
for  secondary  transmissions  of  one  or 
more  of  its  works  during  the  preceding 
calendar  year  shall  file  a  claim  to  such 
foes  with  the  Copyright  Office.  No 
royalty  fees  shall  be  distributed  to  a 
party  for  secondary  transmissions 
during  the  specified  period  unless  such 
party  has  timely  filed  a  claim  to  such 
fees.  Claimants  may  file  claims  jointly 
or  as  a  single  claim. 

§  252.3    Content  of  claims. 

(a)  Claims  filed  by  parties  claiming  to 
be  entitled  to  cable  compulsory  license 
royalty  fees  shall  include  the  following 
information: 

(1)  The  full  legal  name  of  the  person 
cr  entity  claiming  royalty  fees. 

(2)  The  telephone  number,  facsimile 
number,  if  any,  and  full  address, 
including  a  specific  number  and  street 
name  or  rural  route,  of  the  place  of 
business  of  the  person  or  entity. 

(3)  If  the  claim  is  a  joint  claim,  a 
concise  statement  of  the  authorization 
for  the  filing  of  the  joint  claim.  For  this 
purpose  a  performing  rights  society 
shall  not  be  required  to  obtain  from  its 
members  or  affiliates  saparato 
authorizations,  apart  from  their  standard 
membership  affiliate  agreements. 

(4)  For  both  individual  claims  and 
joint  claims,  other  than  a  joint  claim 
filed  by  a  performing  rights  society  on 
behalf  of  its  members  or  affiliates,  a 
general  statement  of  the  nature  of  each 
claimant's  copyrighted  works  and 
identification  of  at  least  one  secondary 
transmission  by  a  cable  system  of  each 
claimant's  copyrighted  works 
establishing  a  basis  for  the  claim. 

(b)  Claims  shall  bear  the  original 
signature  of  the  claimant  or  of  a  duly 
authorized  representative  of  the 
claimant. 

(c)  In  the  event  that  the  legal  name 
and/or  address  of  the  claimant  changes 
after  the  filing  of  the  claim,  the  chimant 
shall  notify  the  Copyright  Office  of  such 
change.  If  the  good  faitJi  efforts  of  the 
Copyright  Office  to  contact  the  claimant 
are  frustrated  because  of  failure  to  notify 
the  Office  of  a  name  and/or  address 
change,  the  claim  may  be  subject  to 
dismissal. 

(d)  In  the  event  that,  after  filing  an 
individual  claim,  a  claimant  chooses  to 
negotiate  a  joint  claim,  either  the 
particular  joint  claimant  or  the 
individual  claimant  shall  notify  the 
Copyright  Office  of  such  change  within 
14  days  from  the  making  of  the 
agreement. 
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§  252.4    Compliance  with  statutory  dates. 

(a)  Claims  filed  with  the  Copyright 
Office  shall  be  considered  timely  filed 
qnly  if: 

(1)  They  are  received  in  the  offices  of 
the  Copyright  Office  during  normal 
business  hours  during  the  month  of 
liily.  or 

(2)  They  are  properly  addressed  to  the 
Copyright  Office  in  accordance  w  ith 

§  251.1.  and  they  are  deposited  with 
sufficient  postage  with  the  United  Slates 
Postal  Service  and  bear  a  July  U.S. 
postmark. 

,  (b)  Notwithstanding  subsection  (a),  in 
ainy  year  in  which  July  31  falls  on  a 
Saturday,  Sunday,  holiday,  or  other 
nonbusiness  day  within  the  District  of 
Columbia  or  the  Federal  Government, 
claims  received  by  the  Copyright  Office 
by  the  first  business  day  in  August,  or 
properly  addressed  and  deposited  with 
sufficient  postage  with  the  United  States 
Postal  Service  and  postmarked  by  the 
first  business  day  in  August,  shall  be 
considered  timely  filed. 

(c)  Claims  dated  only  with  a  business 
meter  that  are  received  after  July  31, 
will  not  be  accepted  as  having  been 
timely  filed. 

(d)  No  claim  may  be  filed  by  facsimile 
transmission. 

(e)  In  the  event  that  a  properly 
addressed  and  mailed  claim  is  not 
timely  received  by  the  Copyright  Office, 
a  claimant  may  nonetheless  prove  that 
the  claim  was  properly  mailed  if  it  was 
sent  by  certified  mail  return  receipt 
requested,  and  die  claimant  can  provide 
the  receipt.  No  affidavit  of  an  officer  or 
employee  of  the  claimant,  or  of  a  U.S. 
postal  worker  will  be  accepted  as  proof 
in  lieu  of  the  receipt. 

§  252.5    Copies  of  claims. 

A  claimant  shall,  for  each  claim 
submitted  to  the  Copyright  Office,  file 
an  original  and  two  copies  of  the  claim 
to  cable  royalty  fees. 


1 


ART  303— {REMOVED] 


4.  Part  303 — Access  to  Phonorecord 
Players  (Jukeboxes)  of  chapter  III  is 
removed. 

PART  304— [REDESIGNATED  AS  PART 
253] 

5.  Part  304  of  chapter  III  is  transferred 
to  subchapter  B  of  chapter  II  and  is 
redesignated  as  part  253. 

6.  The  heading  for  part  253  is  revised 
to  read  as  follows: 


PART  253— USE  OF  CERTAIN 
COPYRIGHTED  WORKS  IN 
CONNECTION  WITH 
NONCOMMERCIAL  EDUCATIONAL 
BROADCASTING 

7.  The  authority  citation  to  part  253 
is  revised  to  read  as  follows: 

Authority:  17  U.S.C.  118,  601[b)(l)  and 
803. 

§253.4    [Amended] 

8.  Section  253.4  is  amended  in  the 
introductory  text  of  the  section  by 
removing  "§§304.5  and  304.6"  and 
adding  "§§  253.5  and  253.6". 

§253.8    [Amended] 

9.  Section  253.8(e)  is  amended  by 
removing  "CRT"  each  place  it  appears 
and  adding  "Copyright  Office". 

§253.9    [Amended] 

10.  Section  253.9  is  amended  by 
removing  "CRT"  and  adding  "Copyright 
Office". 

§253.10    [Amended] 

11.  Section  253.10  is  amended  by 
removing  "CRT"  each  place  it  appears 
and  adding  "Copyright  Office". 

§  253.10b    (Amended] 

11a.  Section  253.10(b)  is  amended  by 
removing  "§  304.5"  and  adding 
"§253.5". 

§  253. 1 0c    [Amended] 

lib.  Section  253.10(c)  is  amended  by 
removing  "§  304.5"  and  adding 
"§253.5". 

§253.12    [Amended] 

12.  Section  253.12  "Amendment  of 
certain  regulations"  and  253.13 
"Issuance  of  interpretative  regulations" 
are  removed. 

PART  305— [REMOVED] 

13.  Part  305  Claims  to  Phonorecord 
Player  (Jukebox)  Royalty  Fees  of  chapter 
in  is  removed. 

PART  306— [REDESIGNATED  AS  PART 
254] 

14.  Part  306  is  transferred  to  chapter 
II,  subchapter  B  and  is  redesignated  as 
part  254. 

15.  The  heading  for  part  254  is  revised 
to  read  as  follows: 

PART  254—ADJUSTMENT  OF 
ROYALTY  RATE  FOR  COIN- 
OPERATED  PHONORECORD 
PLAYERS 

16.  The  authority  citation  for  part  254 
is  revised  to  rpad  as  follows: 

Authority:  17  U.S.C.  116,  801(b)(1). 


§254.1    [Amended] 

17.  Section  254.1  is  amended  by 
removing  "306"  and  adding  "254"  and 
by  removing  "and  804(a)". 

PART  307— [REDESIGNATED  AS  PART 
255] 

18.  Part  307  of  chapter  III  is 
transferred  to  subchapter  B  of  chapter  11 
and  is  redesignated  as  part  255. 

19.  The  heading  for  part  255  is  revised 
to  read  as  follows: 

PART  255— ADJUSTMENT  OF 
ROYALTY  PAYABLE  UNDER 
COMPULSORY  LICENSE  FOR  MAKING 
AND  DISTRIBUTING  PHONORECORDS 

20.  The  authority  citation  for  part  255 
is  revised  to  read  as  follows: 

Authority:  1 7  U.S.C.  B01(b)(l)  anri  803 

§255.1     [Amended] 

21.  Section  255.1  is  amended  by 
removing  "307"  and  adding  "255". 

§255.2    [Antended] 

22.,  Section  255.2  is  amended  by 
removing  "§  307.3"  and  adding 
"§255.3". 

§  255.3    [Antended] 

23.  Section  255.3  is  amended  in 
paragraph  (g)(1)  by  removing  "CopjTigiit 
Royalty  Tribunal"  and  in  (g)(1)  and 
(g)(2)  by  removing  "CRT"  each  place  il- 
appears  and  adding  "Librarian  of 
Congress"  in  each  pbre,  respertiveiy. 

PART  308— [REDESIGNATED  AS  PART 
256] 

24.  Part  308  of  chapter  III  is 
transferred  to  subchapter  B  of  chapter  11 
and  is  redesignated  as  part  256. 

25.  The  heading  for  part  256  is  revistd 
to  read  as  follows: 

PART  256-ADJUSTMENT  OF 
ROYALTY  FEE  FOR  CABLE 
COMPULSORY  LICENSE 

PART  309— [REDESIGNATED  AS  PART 
257] 

26.  Part  309  of  chapter  111  is 
transferred  to  subchapter  B  of  chapter  II 
and  is  redesignated  as  part  257. 

27.  Part  257  is  revised  to  read  as 
follows: 

PART  257— FILING  OF  CLAIMS  TO 
-  SATELLITE  CARRIER  ROYALTY  FEES 

Sec. 

257.1  General. 

257.2  Time  of  filing. 

257.3  Content  of  claims. 

257.4  Compliance  with  statutory'  dates. 

257.5  Copies  of  claims. 

257.6  Separate  claims  required. 
Authority:  17  U.S.C.  11 9(h)(4). 

§257.1    General. 

This  part  prescribes  the  procedures 
under  17  U.S.C.  119(b)(4)  whereby 
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parties  claiming  to  be  entitled  to 
compulsory  license  royalty  fees  for 
secondary  transmissions  by  satellite 
carriers  of  television  broadcast  signals  to 
the  public  for  private  home  viev^fing 
shall  file  claims  with  the  Copyright 
Office. 

§257.2    Time  of  filing. 

During  the  month  of  July  each  year, 
any  party  claiming  to  be  entitled  to 
compulsory  license  royalty  fees  for 
secondary  transmissions  by  satellite 
carriers  during  the  previous  calendar 
year  of  television  broadcast  signals  to 
the  public  for  private  home  viev^ring 
shall  file  a  claim  to  such  fees  with  the 
Copyright  Office.  No  royalty  fees  shall 
be  distributed  to  any  party  during  the 
specified  period  unless  such  party  has 
timely  filed  a  claim  to  such  fees. 
Claimants  may  file  claims  jointly  or  as 
a  single  claim. 

$  257.3    Content  of  claims. 

(a)  Claims  filed  by  parties  claiming  to 
be  entitled  to  satellite  carrier 
compulsory  license  royalty  fees  shall 
include  the  following  information: 

(1)  The  full  legal  name  of  the  person 
or  entity  claiming  royalty  fees. 

(2)  The  telephone  number,  facsimile 
number,  if  any,  and  full  address, 
including  a  specific  number  and  street 
name  or  rural  route,  of  the  place  of 
business  of  the  person  or  entity. 

(3)  If  the  claim  is  a  joint  claim,  a 
concise  statement  of  the  authorization 
for  the  filing  of  the  joint  claim.  For  this 
purpose,  a  performing  rights  society 
shall  not  be  required  to  obtain  from  its 
members  or  affiliates  separate 
authorizations,  apart  from  their  standard 
membership  or  affiliate  agreements. 

(4)  For  both  individual  claims  and 
joint  claims,  other  than  a  joint  claim 
filed  by  a  performing  rights  society  on 
behalf  of  its  members  or  affiliates,  a 
general  statement  of  the  nature  of  each 
claimant's  copyrighted  works  and 
identification  of  at  least  one  secondary 
transmission  by  a  satellite  carrier  of 
each  claimant's  copyrighted  works 
establishing  a  basis  for  the  claim. 

(b)  Claims  shall  bear  the  original 
signature  of  the  claimant  or  of  a  duly 
authorized  representative  of  the 
claimant. 

(c)  In  the  event  that  the  legal  name 
and/or  full  address  of  the  claimant 
changes  after  the  filing  of  the  claim,  the 
claimant  shall  notify  the  Copyright 
Office  of  such  change.  If  the  good  faith 
efforts  of  the  Copyright  Office  to  contact 
the  claimant  are  frustrated  because  of 
failure  to  notify  the  Office  of  a  name 
and/or  address  change,  the  claim  may 
be  subject  to  dismissal. 


(d)  In  the  event  that,  after  filing  an 
individual  claim,  an  interested 
copyright  party  chooses  to  negotiate  a 
joint  claim,  either  the  particular  joint 
claimants  or  individual  claimant  shall 
notify  the  Copyright  Office  of  such 
change  within  14  days  from  the  making 
of  the  agreement. 

§  257.4    Compliance  with  statutory  dates. 

(a)  Claims  filed  with  the  Copyright 
Office  shall  be  considered  timely  filed 
only  if:  (1)  They  are  received  in  the 
offices  of  the  Copyright  Office  during 
normal  business  hours  during  the 
month  of  July,  or 

(2)  They  are  properly  addressed  to  the 
Copyright  Office  in  accordance  with 
§  251.1,  and  they  are  deposited  with 
sufficient  postage  with  the  United  States 
Postal  Service  and  bear  a  July  U.S. 
postmark. 

(b)  Notwithstanding  subsection  (a),  in 
any  year  in  which  July  31  falls  on  a 
Saturday,  Sunday,  holiday,  or  other 
nonbusiness  day  within  the  District  of 
Columbia  or  the  Federal  Government, 
claims  received  by  the  Copyright  Office 
by  the  first  business  day  in  August,  or 
properly  addressed  and  deposited  with 
sufficient  postage  with  the  United  States 
Postal  Service  and  postmarked  by  the 
first  business  day  in  August,  shall  be 
considered  timely  filed. 

(c)  Claims  dated  only  with  a  business 
meter  that  are  received  after  July  31, 
will  not  be  accepted  as  having  been 
timely  filed. 

(d)  No  claim  may  be  filed  by  facsimile 
transmission. 

(e)  In  the  event  that  a  properly 
addressed  and  mailed  claim  is  not 
timely  received  by  the  Copyright  Office, 
a  claimant  may  nonetheless  prove  the 
claim  was  properly  mailed  if  it  was  sent 
by  certified  mail  return  receipt 
requested,  and  the  claimant  can  provide 
the  receipt.  No  affidavit  of  an  officer  or 
employee  of  the  claimant,  or  of  a  U.S. 
postal  worker  will  be  accepted  as  proof 
in  lieu  of  the  receipt. 

§  257.5    Copies  of  claims. 

A  claimant  shall,  for  each  claim 
submitted  to  the  Cop>Tight  Office,  file 
an  original  and  two  copies  of  the  claim 
to  satellite  carrier  royalty  fees. 

§  257.6    Separate  claims  required. 

If  a  party  intends  to  file  claims  for 
both  cable  compulsory  license  and 
satellite  carrier  compulsory  license 
royalty  fees  during  the  same  month  of 
July,  that  party  must  file  separate  claims 
with  the  Copyright  Office.  Any  single 
claim  which  purports  to  file  for  both 
cable  and  satellite  carrier  royalty  fees 
■will  be  dismissed. 


I 


PART  310-[REDESIGNATED  AS  PART 
258] 

28.  Part  310  of  chapter  III  is 
transferred  to  subchapter  B  of  chapter  II 
and  is  redesignated  as  part  258. 

29.  The  heading  for  part  258  is  revised 
to  read  as  follows: 

PART  25a-A[XIUSTMENT  OF 
ROYALTY  FEE  FOR  SECONDARY 
TRANSMISSIONS  BY  SATELLITE 
CARRIERS 

29a.  The  authority  citation  for  part 

258  continues  to  read  as  follows: 

Authority:  17  U.S.C.  119(c)(3KF). 

§258.1    [Amended] 

30.  Section  258.1  is  amended  by 
removing  "310"  and  adding  "258". 

§25a2    [Amended] 

31.  Section  258.2  is  amended  by 
removing  "§310(3)(b)"'  and  adding 
••§258(3)(b)". 

PART  311— REDESIGNATED  AS  PART 
259] 

32.  Part  311  of  chapter  III  is 
transferred  to  subchapter  B  of  chapter  11 
and  is  redesignated  as  part  259. 

33.  The  heading  for  part  259  is  revised 
to  read  as  follows: 

PART  259— FILING  OF  CLAIMS  TO 
DIGITAL  AUDIO  RECORDING  DEVICES 
AND  MEDIA  ROYALTY  PAYMENTS 

33a.  The  authority  citation  for  p>art 

259  is  amended  to  read  as  follows: 

Authority:  17  U.S.C  1007(a)(1). 

§  259.1    [Amended] 

34.  Section  259.1  is  amended  by 
removing  "Copyright  Royalty  Tribunal" 
and  adding  "Copyright  Office". 

§259.2    [Amended] 

35.  Section  259.2  is  amended  by 
removing  "Copyright  Royalty  Tribunal" 
each  place  it  appears  and  adding 
"Copyright  Office". 

§  259.3    [Amended] 

36.  Section  259.3  is  amended  by 
removing  "Copyright  Royalty  Tribunal" 
each  place  it  appears  and  adding 
"Copyright  Office". 

36a.  Section  259.3  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  259.3    Content  of  claints. 

•        •        •        •        • 

(c)  In  the  event  that  the  legal  name 
and/or  address  of  the  claimant  changes 
after  the  filing  of  the  claim,  the  claimant 
shall  notify  the  Copyright  Office  of  such 
change.  If  the  good  faith  efforts  of  the 
Copyright  Office  to  contact  the  claimant 
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are  frustrated  because  of  failure  to  notify 
the  Office  of  a  name  and/or  address 
change,  the  claim  may  be  subject  to 
dismissal. 


§269.4    [Amended] 

37.  Section  259.4  is  amended  by 
removing  "Copyright  Royalty  Tribunal" 
efich  place  it  appears  and  adding 
"Copyright  Office". 

37a.  A  new  paragraph  (e)  is  added  to 
?j  259.4  to  read  as  follows: 

§  I2S9.4    Content  of  notices  regarding 
ihdependent  administrators. 

•        •        •         •        • 

■ 

e)  No  notice  may  be  filed  by  facsiniilo 
transmission. 

§  ^59.5    [Amended] 

1 38.  Section  259.5  is  revised  to  read  as 
fcjttows: 

§  J69.5    Compliance  with  statutory  dates. 

(a)  Claims  filed  with  the  Copyright 
Office  shall  be  considered  timely  filed 
only  if:  (1)  They  are  received  in  the 
ol  fices  of  the  Copyright  Office  during 


normal  business  hours  during  the 
months  of  January  or  February,  or 

(2)  They  are  properly  addressed  to  the 
Copyright  Office  in  accordance  with 
§  251.1.  and  they  are  deposited  with 
sufficient  postage  with  the  United  States 
Postal  Service  and  bear  a  January  or 
February  U.S.  postmark. 

(b)  Notwithstanding  subsection  (a),  in 
any  year  in  which  the  last  day  of 
February  falls  on  Saturday.  Sunday,  a 
holiday,  or  other  nonbusiness  day 
within  the  District  of  Columbia  or  the 
Federal  Government,  claims  received  by 
the  Copyright  Office  by  the  first 
business  day  in  March,  or  properly 
addressed  and  deposited  with  sufficient 
postage  with  the  United  States  Postal 
Service  and  postmarked  by  the  first 
business  day  in  March,  shall  be 
considered  timely  filed. 

(c)  Claims  dated  only  with  a  business 
meter  that  are  received  after  the  last  day 
of  February,  will  not  be  accepted  as 
having  been  timely  filed. 

(d)  No  claim  may  be  fibd  by  facsimile 
transmission. 

(e)  In  the  event  that  a  properly 
addressed  and  mailed  claim  is  not 
received  by  the  Copyright  Office,  a 


claimant  may  nonetheless  prove  that  the 
claim  was  properly  mailed  if  it  was  sent 
by  certified  mail  return  receipt 
requested,  and  the  claimant  can  provide 
the  receipt.  No  affidavit  of  an  officer  or 
employee  of  the  claimant,  or  of  a  postal 
worker  will  be  accepted  as  proof  in  lieu 
of  the  receipt. 

39.  Section  259.6  is  revised  to  read  as 
follows: 

§259.6    Copies  of  Claims. 

A  claimant  shall,  for  each  claim 
submitted  to  the  Copyright  Office,  file 
an  original  and  two  copies  of  the  claim 
to  digital  audio  recording  devices  and 
media  royalty  pa>-ments. 

CHAPTER  III— [REMOVED] 

41.  Chapter  III  is  removed. 

Dated:  May  3.  1991. 
Barbara  Ringer, 
Acting  Register  of  Copyii^ts. 

Approved  by: 
fames  H.  Biilington, 
The  Librarian  of  Congress. 
IFR  Doc.  94-10985  Filed  5-6-0^,  8:45  air.| 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  527 
[BOP-1023-f] 

Transfer  of  Inmates  After  Conviction; 
Rescission 

AGENCY:  Bureau  of  Prisons,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  rescinding  its  regulations 
on  Transfer  of  Inmates  after  Conviction 
because  the  provisions  contained  in 
these  regulations  are  sufficiently 
expressed  in  pertinent  Federal  Rules 
and  consequently  do  not  need  to  be 
restated  as  regulations. 
EFFECTiVE  DATE:  May  9, 1994. 
ADDRESSES:  Office  of  General  Counsel. 
Bureau  of  Prisons.  HOLC  Room  754.  320 
First  Street,  NW.,  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  rescinding  its 
regulations  on  Transfer  of  Inmates  after 
Conviction  (28  CFR  527.20).  A  final  rule 
on  this  subject  was  published  in  the 
Federal  Register  April  4.  1980  (45  FR 
23365). 

In  accordance  with  E.O.  12866,  the 
Bureau  of  Prisons  is  reviewing  its 
regulations  for  the  purpose  of  ensuring 
that  it  promulgates  only  such 
regulations  as  are  required  by  law,  are 
necessary  to  interpret  the  law,  or  are 
made  necessary  by  compelling  public 
need.  The  Bureau  has  determined  that 
provisions  for  transfer  of  inmates  after 
conviction  pertinent  to  Rule  38  of  the 
Federal  Rules  of  Criminal  Procedure 
(more  specifically,  paragraph  (b)  with 
respect  to  inmates  convicted  of  offenses 
committed  on  or  after  November  1 , 


1987,  and  paragraph  (a)(2)  for  inmates 
convicted  of  offenses  committed  prior  to 
November  1, 1987)  are  sufficiently 
expressed  in  the  pertinent  statute  and 
that  consequently  there  is  no  need  to 
restate  these  provisions  in  Bureau 
regulations. 

Section  527.20  had  stated  that  the 
Bureau  of  Prisons  adhered  to  Rule 
38(a)(2)  of  the  Federal  Rules  of  Criminal 
Procedure.  This  Rule  provides,  in  part, 
that  if  a  sentence  of  imprisonment  is  not 
stayed,  the  court  may  recommend  to  the 
Attorney  General  that  the  defendant  be 
retained  at,  or  transferred  to,  a  place  of 
confinement  near  the  place  of  trial  or 
the  place  where  the  appeal  is  to  be 
heard,  for  a  period  reasonably  necessary 
to  permit  the  defendant  to  assist  in  the 
preparation  of  his  appeal  to  the  court  of 
appeals.  Section  527.20  further  stated 
that  the  Bureau  shall  make  every  effort 
to  place  the  inmate  in  such  a  facility, 
unless  a  reason  exists  for  not  placing  the 
inmate  in  that  facility,  in  which  case  the 
matter  is  called  to  the  attention  of  the 
court  and  an  attempt  is  made  to  arrive 
af  an  acceptable  place  of  confinement. 

The  Bureau  has  explicit  statutory 
authority  and  delegated  authority  to 
designate  the  place  of  a  prisoner's 
confinement  (see  18  U.S.C.  3621,  4082 
(applicable  to  offenses  committed  prior 
to  November  1, 1987),  and  28  CFR 
0.96(c)).  Internal  agency  procedures 
provide  sufficient  guidance  in 
consideration  of  court  recommendations 
for  the  place  of  confinement  made 
under  either  Rule  38(a)(2)  or  (b). 

Because  this  rescission  imposes  no 
new  restrictions  on  inmates,  the  Bureau 
finds  good  cause  for  exempting  the 
provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  requiring 
notice  of  proposed  rulemaking,  the 
opportunity  for  public  comment,  and 
delay  in  effective  date.  Members  of  the 
public  may  submit  comments 
concerning  this  rule  by  writing  to  the 
previously  cited  address.  These 
comments  will  be  considered  but  will 


receive  no  response  in  the  Federal 
Register. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866,  and  accordingly  this  rule  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354),  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  527 

Prisoners. 
Kathleen  M.  Hawk, 

Director.  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96{p),  part  527  in 
subchapter  B  of  28  CFR,  chapter  V  is 
amended  as  set  forth  below. 

SUBCHAPTER  &-INMATE  ADMISSION, 
CLASSIFICATION,  AND  TRANSFER 

PART  527— TRANSFERS 

1.  The  authority  citation  for  28  CFR 
part  527  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  3565. 
3569,  3621,  3622,  3624.  4001.  4042.  4081. 
4082  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1. 1987). 
4100-4115.  4161-1166  (Repealed  as  to 
offenses  committed  on  or  after  November  1. 
1987).  4201-4218.  5003,  5006-5024 
(Repealed  October  12, 1984  as  to  offenses 
committed  after  that  date),  5039;  28  U.S.C. 
509.  510;  28  O-'R  0.95-0.99. 

Subpart  C — [Removed  and  Reserved] 

2.  Subpart  C,  consisting  of  §  527.20.  is 
removed  and  reserved. 

|FR  Doc.  94-11101  Filed  S-6-94;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  388 
RIN  1820-AB24 

State  Vocational  Rehabilitation  Unit  in- 
Service  Training 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  regulations  governing  the 
State  Vocational  Rehabilitation  Unit  In- 
Service  Training  program.  The 
regulations  are  needed  to  implement 
( hanges  made  by  the  Rehabilitation  Act 
Amendments  of  1992.  The  proposed 
regulations  incorporate  new  statutory 
requirements,  reference  changes  in 
Education  Department  General 
Administrative  Regulations,  incorporate 
new  phraseology  from  the  Aci,  limit 
eligibility  to  designated  State  agencies, 
and  provide  funding  allocation 
information. 

DATES:  Comments  must  be  received  on 
or  before  June  8, 1994. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  the  Acting  Commissioner. 
U.S.  Department  of  Education,  400 
Maryland  Avenue  SW..  room  3038 
Switzer  Building,  Washington,  DC 
20202-2531. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  tbis  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Meilia,  U.SvXtepartment  of 
Education,  400  Maryland  Avenue  SW., 
room  3422  Switzer  Building, 
Washington,  DC  20202-2649. 
Telephone  (202)  205-9400.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  These 
proposed  regulations  would  implement 
the  changes  to  the  State  Vocational 
RehabiUtation  Unit  In-Service  Training 
program  made  to  the  Rehabilitation  Act 
of  1973  (the  Act)  by  the  Rehabilitation 
Act  Amendments  of  1992  (the 
Amendments),  Public  Law  102-569, 
enacted  October  29, 1992. 

The  Amendments  require  that  at  least 
15  percent  of  the  sums  appropriated  to 
carry  out  section  302  of  the  Act  be 
allocated  among  designated  State 
agencies  to  bo  used,  directly  or 
indirectly,  for  projects  for  in-service 


training  of  rehabilitation  personnel.  The 
Secretary  proposes  to  award  funds  to 
State  agencies  with  approved  projects 
based  on  the  number  of  full-time 
equivalent  staff  employed  by  State 
rehabilitation  agencies  to  ensure  that  all 
agencies  have  access  to  support  for  in- 
service  training.  The  Department 
proposes  to  distribute  80  percent  of  the 
funds  available  to  approved  projects  by 
formula  based  on  the  number  of  staff  in 
designated  State  units  and  provide 
minimum  shares  to  those  small 
designated  units.  The  remaining  funds 
will  be  allocated  on  the  basis  of  quality 
of  the  application  and  the  extent  to 
which  an  application  addresses  one  or 
more  specific  priorities  established  by 
these  regulations  in  §  388.22  and 
announced  in  the  application  notice. 

The  current  regulations  do  not 
address  allocation  of  funds  by  formula 
or  on  the  basis  of  quality  of  the 
application.  The  Secretary  has 
determined  that  the  language  on 
allocation  requires  that  a  formula  be 
created  by  regulations.  The  Secretary 
reviewed  a  number  of  options  for  the 
allocation  of  funds  and  determined  that 
the  fairest  approach  would  distribute 
funds  based  on  the  number  of  full-time 
equivalent  staff  since  the  purpose  of  in- 
service  training  is  the  training  of  that 
staff.  Moreover,  the  Secretary  resen-ed  a 
minimum  share  for  small  agencies,  as  is 
done  in  other  rehabilitation  formula 
programs,  to  ensure  that  small  agencies 
that  lack  training  resources  have 
sufficient  funds  to  provide  training  for 
their  staff.  The  requirement  to  distribute 
no  less  than  eighty  percent  of  the  funds 
by  formula  was  based  on  the  Secretarj's 
assessment  that  the  funds  remaining 
after  formula  allocation  at  that  level 
would  be  an  incentive  for  States  to 
prepare  high-quality  proposals 
addressing  the  Secretary's  priorities. 

The  Department  will  continue  to  use 
the  information  reported  annually  by 
designated  State  units  to  the 
RehabiUtation  Services  Administration 
on  Form  RSA-2,  (Annual  Vocational 
Rehabilitation  Program/Cost  Report),  in 
determining  allocations  of  funds  based 
on  the  number  of  person  years  for  each 
designated  State  unit. 

The  State  Vocational  Rehabilitation 
Unit  In-Service  Training  program  is  one 
of  six  important  programs  in  the 
Rehabilitation  Training  program.  The 
Department  envisions  these  six 
programs  as  an  integrated  response  to 
the  purpose  for  the  rehabilitation 
training  programs  in  section  301  of  the 
Act.  The  six  programs  are: 
Rehabilitation  Long-Term  Training, 
Experimental  and  Innovative  Training, 
State  Vocational  Rehabilitation  LTnit  In- 
Service  Training.  Rehabilitation 


Continuing  Education  Programs, 
Rehabilitation  Short-Term  Training,  and 
Training  of  Interpreters  for  Individuals 
Who  Are  Deaf  and  Individuals  Who  Are 
Deaf-Blind.  These  programs,  as  a  whole, 
are  designed  to  meet  the  need  to  prepare 
qualified  rehabilitation  professionals  to 
provide  effective  rehabilitation  services 
across  the  service  continuum  of 
programs  under  the  Rehabilitation  Act 
to  individuals  with  disabilities. 

In  addition  to  these  proposed 
regulations  for  in-service  training, 
notices  of  proposed  rulemaking 
(NPRMs)  have  been  published  for  34 
CFR  Part  386.  Rehabilitation  Training: 
Rehabilitation  Long-Term  Training  (58 
FR  52606),  and  for  34  CFR  Part  396, 
Training  of  Interpreters  for  Individuals 
Who  Are  Deaf  and  Individuals  Who  Are 
Deaf-Blind  (59  FR  8350).  Technical 
amendments  to  existing  regulations  for 
the  remaining  three  training  programs 
(34  CFR  Part  387,  Experimental  and 
Innovative  Training,  34  CFR  Part  389, 
Rehabilitation  Continuing  Education 
Programs,  and  34  CFR  Part  390, 
Rehabilitation  Short-Term  Training)  and 
general  provisions  for  RehabiUtation 
Training  (34  CFR  Part  385)  were 
published  on  February  18, 1994  (58  FR 
J)330). 

Designated  State  rehabilitation 
agencies,  in  developing  their  in-service 
training  programs,  are  expected  to 
interad  with  and  use  the  resources  of 
activities  supported  under  the  other 
rehabilitation  training  programs. 
Likewise,  the  purpose  of  activities 
supported  under  the  other  rehabilitation 
training  programs  is  to  support  the  work 
of  designated  State  rehabilitation 
agencies. 

Funding  for  approved  applications 
will  be  allocated  by  a  combination  of 
award  considerations:  (1)  A  formula 
component  that  reflects  the  number  of 
staff  employed  by  an  agency.  (2)  A 
qualitative  component  that  awards 
funds  based  upon  the  overall  ranking  of 
the  application  in  the  review  process. 
The  Secretary  reserves  funds  to  support 
some  or  all  of  the  proposals  that  have 
been  awarded  a  rating  of  80  points  or 
more  under  the  selection  criteria  in 
§  388.20  and  address  one  or  more 
priority  areas  identified  in  §  388.22.  The 
formula  component  ensures  that  all 
agencies  with  an  approved  project  will 
receive  a  proportional  share  of  the 
majority  of  available  funds.  The 
Secretary  believes  that  a  minimum  score 
is  necessary  to  ensure  that  all  funded 
applications  are  of  a  high  quality.  The 
Secretary  does  not  anticipate  setting  a 
standard  that  any  State  unit  will  not  be 
able  to  meet.  Nevertheless,  if  a  State 
unit  falls  below  the  standard,  the 
Secretary's  first  recourse  would  be  to 
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work  with  the  applicant  under  the 
provisions  of  section  80.12  of  the 
Education  Department  General 
Administrative  Regulations  to 
determine  special  conditions  or 
restrictions  in  the  award  that 
x>rrespond  to  the  high  risk  conditions 
identified  in  the  review.  Only  if 
negotiations  fail  to  resolve  those 
problems  would  an  award  not  be  made 
End  the  funds  reallocated. 

The  Set;retary  expects  that  the  quality 
component's  minimum  score  will 
fcnsure  that  only  agencies  with  high 
tjuality  proposals  will  receive  awards 
for  the  remaining  amount  not 
distributed  by  formula.  The  application 
notice  will  identify  which  priorities  are 
to  be  used  for  the  competition,  and 
Cpplicants  must  address  the  priority  in 
their  proposal  to  be  eligible  to  receive 
additional  funding.  The  application 
fiotice  will  publish  a  table  presenting 
the  formula  allocation  by  State  unit, 
j    In-service  grants  were  awarded  for 
one  year  to  designated  State  agencies  in 
pscal  year  (FY)  1993  through  a 
competitive  process  conducted  under 
the  existing  regulations  and  a  statement 
of  policy.  The  FY  1993  process  awarded 
funds  using  a  formula  component  and  a 
qualitative  component  similar  to  what  is 
proposed  in  these  regulations.  Based 
upon  the  experience  in  FY  1993  and 
consultation  with  the  leadership  of 
designated  State  rehabilitation  agencies, 
the  proposed  regulations  would  change 
the  basis  on  which  qualitative  ^Jnds  are 
Allocated.  Instead  of  awarding 
«jualitative  funds  based  on  rank  order 
only,  the  Secretary  would  reserve  funds 
over  and  above  the  formula  for 
proposals  that  receive  a  rating  of  80 
points  or  more  and  address  one  or  more 
priority  areas  established  by  the 
regulations  and  announced  in  the 
application  notice.  The  Secretary 
believes  that  model,  high-quality  in- 
Service  training  projects  addressing  the 
priority  areas  in  §  388.22  will  benefit 
many  States  beyond  the  recipient 
program  through  replication  and 
dissemination  of  training  approaches. 

Executive  Order  12S66 

1.  Assessment  of  Costs  and  Benefits 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  proposed  regulations  are  those 
resulting  from  statutory  requirements 
and  those  determined  by  the  Secretary 
to  be  necessary  for  administering  this 
program  effectively  and  efficiently. 


Burdens  specifically  associated  with 
information  collection  requirements,  if 
any,  are  identified  and  explained 
elsewhere  in  this  preamble  under  the 
heading  Paperwork  Reduction  Act  of 
1980. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative— of  Uiese  proposed 
regulations,  the  Secretary  has 
determined  that  the  benefits  of  the 
proposed  regulations  justify  the  costs. 

Tne  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866. 
the  Secretary  invites  comment  on 
whether  there  may  be  further 
opportunities  to  reduce  any  potential 
costs  or  increase  potential  benefits 
resulting  from  these  proposed 
regulations  without  impeding  the 
effective  and  efficient  administration  of 
the  program. 

2.  Clarity  of  the  Regulations 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand. 

The  Secretary  invites  comments  on 
how  to  make  these  proposed  regulations 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  proposed 
regulations  clearly  stated?  (2)  Do  the 
regulations  contain  technical  terms  or 
other  wording  that  interferes  with  their 
clarity?  (3)  Does  the  format  of  the 
regulations  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  their  clarity?  Would 
the  regulations  be  easier  to  understand 
if  they  were  divided  into  more  (but 
shorter)  sections?  (A  "section"  is 
preceded  by  the  symbol  "§  "  and  a 
numbered  heading;  for  example, 
§  388.20  What  selection  criteria  does  the 
Secretary  use?)  (4)  Is  the  description  of 
the  regulations  in  the  "Supplementary 
Information"  section  of  this  preamble 
helpful  in  understanding  the 
regulations?  How  could  tliis  description 
be  more  helpful  in  making  the 
regulations  easier  to  understand?  (5) 
What  else  could  the  Department  do  to 
make  the  regulations  easier  to 
understand? 

A  copy  of  any  comments  that  concern 
how  the  Department  could  make  these 
proposed  regulations  easier  to 
understand  should  be  sent  to  Stanley  M. 
Cohen.  Regulations  Quality  Officer.  U.S. 
Department  of  Education.  400  Maryland 
Avenue  SW.  (room  5125.  FOB-6). 
Washington.OC  20202-2241. 


Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Because  these  proposed  regulations 
would  affect  only  States  and  State 
agencies,  the  regulations  would  not 
have  an  impact  on  small  entities.  States 
and  State  agencies  are  not  defined  as 
"small  entities"  in  the  Regulatory 
Flexibility  Act. 

Paperwork  Reduction  Act  of  1980 

Section  388.20  contains  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980. 
the  Department  of  Education  will 
submit  a  copy  of  these  sections  to  the 
Office  of  Management  and  Budget 
(0MB)  for  its  review.  (44  U.S.C.  3504(h)) 

State  agencies  that  participate  in  the 
State  Rehabilitation  Unit  In-Service 
Training  program  would  have  to  comply 
with  the  information  collection 
requirements  in  these  proposed 
regulations.  The  Department  needs  and 
uses  the  information  to  make  grants  and 
to  report  on  the  training  provided  to 
recipients.  Annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average  80 
hours  per  response  for  81  respondents, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  end  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  aggregate  burden  is  estimated  to  be 
6480  hours. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  room  3002,  New  Executive  Office 
Building.  Washington.  DC  20503; 
Attention:  Daniel  J.  Chenok. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  strengthened  federalism 
by  relying  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 
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All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
3214,  Mary  E.  Switzer  Building,  330  C 
Street  SW.,  Washington.  DC,  between 
the  hours  of  8:30  a.m.  and  4  p.m., 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

List  of  Subjects  in  34  CFR  Part  388 

Grant  programs — education.  In- 
service  training.  Reporting  and 
recordkeeping  requirements.  Vocational 
rehabilitation. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.265,  State  Vocational 
Rehabilitation  Unit  In-Service  Training) 

Dated:  March  25. 1994. 
Howard  R.  Moses, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 

The  Secretary  proposes  to  amend  title 
34  of  the  Code  of  Federal  Regulations  by 
revising  part  388  to  read  as  follows: 

PART  388— STATE  VOCATIONAL 
REHABILITATION  UNIT  IN-SERVICE 
TRAINING 

Sutipart  A — General 

388.1  What  is  the  State  Vocational 
Rehabilitation  Unit  In-Service  Training 
program? 

388.2  Who  is  eligible  for  an  award? 

388.3  What  types  of  projects  are 
authorized? 

388.4  What  activities  may  the  Secretary 
fund? 

388.5  What  regulations  apply? 

388.6  What  definitions  apply? 

Subpart  B — [Reserved] 

Subpart  C— How  Does  ttte  Secretary  Make 
an  Award? 

388.20  What  selection  criteria  does  the 
Secretary  use? 

388.21  How  does  the  Secretary  determine 
the  amount  of  a  basic  State  award? 

388.22  What  priorities  does  the  Secretary 
consider  in  making  an  award? 

Subpart  D— What  Conditions  Must  be  IMet 
After  an  Award? 

388.30  What  are  the  matching 
requirements? 

388.31  What  are  the  allowable  costs? 
Authority:  29  U.S.C  711(c)  and  774.  unless 

otherwise  noted. 

Subpart  A — General 

§  388.1    What  Is  the  State  Vocational 
Rehabilitation  Unit  In-Service  Training 
program? 

This  program  is  designed  to  support 
projects  for  training  State  vocational 
rehabilitation  unit  personnel  in  program 
areas  essential  to  the  effective 
management  of  the  unit's  program  of 


vocational  rehabilitation  services  or  in 
skill  areas  that  will  enable  staff 
persoiuiel  to  improve  their  ability  to 
provide  vocational  rehabilitation 
services  leading  to  employment 
outcomes  for  individuals  with 
disabilities.  The  State  Vocational 
Rehabilitation  Unit  In-Service  Training 
program  responds  to  needs  identified  in 
the  comprehensive  system  of  personnel 
development  in  section  101(a)(7)  of  the 
Act.  The  program  may  include  training 
designed — 

(a)  To  address  recruitment  and 
retention  of  quaJified  rehabiUtation 
professionals; 

(b)  To  provide  for  succession 
planning; 

(c)  To  provide  for  leadership 
development  and  capacity  building;  and 

(d)  For  Gscal  year  1994,  to  provide 
training  on  the  amendments  to  the 
Rehabilitation  Act  of  1973  made  by  the 
Rehabilitation  Act  Amendments  of 
1992. 

(Authority:  29  U.SQ  771a(gX3)) 

§  388.2    Who  is  eligible  for  an  award? 

Each  designated  State  agency  is 
eligible  to  receive  an  award  under  the 
basic  State  award  program  described  in 
§  388.21.  If  a  designated  State  agency 
does  not  apply  for  an  award  during  an 
announced  competition,  no  funds  may 
be  made  available  for  inservice  training 
of  the  staff  of  that  designated  State 
agency  under  this  program  until  there  is 
a  new  competition  for  funding.  At  least 
15  p)ercent  of  the  sums  appropriated  to 
carry  out  section  302  of  the  Act  must  be 
allocated  to  designated  State  agencies  to 
be  used,  directly  or  indirectly,  for 
projects  for  in-service  training  of 
rehabilitation  persoimel. 

(Authority:  29  U.S.C  771a{gH3)) 

§388.3    What  types  of  projects  are 
authorized? 

State  vocational  rehabilitation  unit  in- 
service  training  projects  are  concerned 
with  the  staff  development  and  training 
of  State  vocational  rehabilitation  unit 
personnel  in  order  to  ensure  an 
improved  level  of  competence  in 
serving  State  unit  clients  and  to  assist  in 
expanding  and  improving  vocational 
rehabilitation  services  for  individuals 
with  disabilities,  especially  those  with 
severe  disabilities,  to  ensure 
employment  outcomes. 

(Authority:  29  U.S.C.  770  and  771a) 


§388.4 
fund? 


What  activities  may  the  Secretary 


(a)  Training  activities  supported 
under  a  State  vocational  rehabilitation 
unit  in-service  training  grant  focus 
primarily  on  program  areas  that  are 
essential  to  the  State  unit's  operation  or 


on  skill  areas  that  will  enable  staff 
personnel  to  improve  their  ability  to 
function  on  their  job,  or  prepare  for 
positions  of  greater  responsibility 
within  the  unit,  or  to  correct 
deficiencies  identified  in  the  State 
program.  Projects  may — 

(1)  Address  recruitment  and  retention 
of  qualified  rehabilitation  professionals; 

(2)  Provide  for  succession  planning; 

(3)  Provide  for  leadership 
development  and  capacity  building;  and 

(4)  For  fiscal  year  1994,  provide 
training  on  the  amendments  to  the 
RehabiUtation  Act  of  1973  made  by  the 
Rehabilitation  Act  Amendments  of 
1992. 

(b)  Training  methods  may  include — 

(1)  The  development  of  State  unit 
training  institutes  related  to  the  specific 
aspects  of  State  unit  administration  or 
service  provision; 

(2)  Group  employee  training  at 
courses  conducted  in  cooperation  with 
or  bv  an  educational  institution; 

(3)  Individualized  directed  study  in 
priority  areas  of  State  unit  service  or 
practice; 

(4)  Employee  access  to  current  agency 
instructional  resources  for  books,  films, 
videos,  tapes,  and  other  human  resource 
development  resources; 

(5)  Distance  learning  through 
telecommunications;  and 

(6)  Dissemination  and  information 
sharing  with  other  designated  State 
agencies. 

(Authority:  29  U.S.C  770  and  77la) 

§  38&5    What  regulations  apply? 

The  following  regulations  apply  to  the 
State  Vocational  Rehabilitation  Unit  In- 
Service  Training  program: 

(a)  The  regulations  in  this  part  383. 

(b)  The  regulations  in  34  CFR  Part 
385. 

(Authority:  29  U.S.C  770  and  771a) 

§  388.6    What  definitions  apply? 

The  definitions  in  34  CFR  Part  385 
apply  to  this  program. 

(Authority:  29  U.S.C  711(c)  and  771(aKg)(3)) 

Subpart  B — [Reserved] 

Subpart  C — How  Does  the  Secretary 
Make  an  Award? 

§388J20    What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 

criteria  to  evaluate  an  application: 

ta)  Evidence  of  need.  (20  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  need  for  the  in-service  training 
has  been  adequately  justified. 

(2)  The  Secretary  looks  for 
information  that  shows — 
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(i)  The  need  for  the  in-service  training 
di  oject  has  been  adequately  justified 
aHd  relates  to  tlie  mission  of  the  State- 
Federal  rehabilitation  service  program 
and  can  be  expected  to  improve  the 
competence  of  all  State  vocational 
rehabilitation  personnel  in  providing 
vocational  rehabilitation  services  to 
individuals  with  disabilities  that  will 
result  in  employment  outcomes  or 
crtherwise  contribute  to  more  effective 
mpnagement  of  the  State  unit  program; 

Hi)  The  State  unit  in-ser\'ice  training 
phn  responds  to  needs  identified  in  the 
t:  i lining  needs  assessment  and  the 
proposed  training  relates  to  the  unit's 
Stite  plan,  particularly  the  requirements 
i  I  section  101(a)(7)  of  the  Act  for  each 
d  tsignated  State  unit  to  develop  a 
comprehensive  system  of  personnel 
development;  and 

iii)  The  State  has  conducted  an 
a  ipujil  needs  assessment  of  the  in- 
s  !-vice  training  needs  for  ail  of  the  Stale 
ur  it  employees. 

b)  Nature  and  scopt;  of  training 
piogram.  (20  points) 

1)  The  Secretary  reviews  each 
a  ]  plication  for  information  that 

d  E  monstratcs  the  adequacy  and  scope  of 
t!  1  (  proposed  training  program  content. 

2)  The  Secretary  looks  for 
informclion  that  shows — 

(i)  The  objectives  to  be  achieved  by 
til  3  project  will  address  the  reeds  as 
dclennined  by  the  assessment; 

ii)  The  scope  and  nature  of  the 
tiE  ining  activities  will  accomplish  the 
project  objeciives; 

iii)  The  training  conducted  can  be 
niosured  and  evaluated  as  to  how  it 
a; ;omplished  the  project  objectives;  and 

iv)  The  program  primarily  includes 
a  1  integrated  sequence  of — 

A)  Workshops,  seminars,  distance 
education,  and  other  special  courses  for 
n  3  w  counselors  and  other  clas.ses  of 
Sfcte  unit  personnel  concerned  with 
Sate  unit  procedures  and  policies; 

B)  Concentrated  training  activities 
f(  musing  on  improving  State  unit  stalf 

si :  Us  in  working  with  specific  groups  of 
ill' lividuals  with  disabilities;  and 

C)  Directed  individualized  or  group 
si qff  development  activities  designed  to 
eubble  selected  staff  to  acquire  special 
skills. 

(c)  Plan  of  operation.  (25  points) 

(1)  The  Secretary'  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  A  clear  description  of  how  the 
project  will  achieve' each  objective; 

(ii)  The  way  the  applicant  plans  to  use 
its  resources  and  personnel  to  achieve 
e^ch  objective; 


(iii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 

(iv)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  State  agency  personnel 
who  are  members  of  groups  that  have 
been  traditionally  underrepresented, 
such  as  individuals  with  disabilities,  the 
elderly,  women,  and  members  of  racial 
or  ethnic  minority  groups;  and 

(v)  For  FY  1994.  a  clear  description  of 
how  the  applicant  will  provide  training 
regarding  the  1992  amendments  to  the 
Rehabilitation  Act  of  1973. 

(d)  Quality  of  key  personnel.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  fci  information  that  shows 
the  quality  of  key  personnel  proposed 
for  the  project. 

(2)  The  Secretary-  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director; 

(ii)  The  qualifications  of  eacli  of  the 
other  key  personnel,  including 
consultants,  to  be  used  in  the  project; 

(iii)  The  time  that  earJi  person 
referred  to  in  paragraphs  (d)(2)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  The  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  encourages  applications  for 
employment  from  persons  who  are 
members  of  groups  that  have  been 
traditionally  underrepresented.  such  as 
individuals  with  disabilities,  the 
elderly,  women,  and  members  of 
minority  groups. 

(e)  Budget  and  cost  effectiveness.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  ttiat  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities; 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project;  and 

(iii)  The  budget  clearly  identifies 
activities  to  be  conducted  under 
§  388.21(a).  as  well  as  activities 
conducted  under  §  388.21(b).  if 
applicable. 

(f)  fvo/uaf/oTJ.  (15  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  usefulness 
of  the  proposed  project  training  in 
improving  services  to  individuals  with 
disabilities  to  ensure  employment 
outcomes,  including — 

(i)  The  extent  to  which  training 
outcomes  are  objective;  and 

(ii)  The  exient  to  which  the  training 
will  result  in  improved  individual 


competency  recognized  through 
licensure,  certification,  or  award  of 
academic  degrees  or  certificates. 

(2)  The  Secretary  looks  for  qualitative 
and  quantitative  measures  that  show 
training  methods  and  materials  are 
appropriate  for  the  project  and.  to  the 
extent  possible,  will  be  useful  in 
determining  how  in-service  training 
improves  the  impact  and  effectiveness 
of  services  to  individuals  with 
disabilities  assisted  under  the 
Rehabilitation  Act  to  ensure 
employment  outcomes. 

(.Authority:  29  U.S.C.  7n(r).  770.  and  771a) 

S  388.21    How  does  the  Secretary 
determine  the  amount  of  a  basic  State 
award? 

(a)  The  Secretary  distributes  no  more 
than  80  percent  of  the  funds  available 
for  these  awards  as  follows: 

(1)  For  each  competition  the  Secretary 
will  determine  a  miaimum  score  based 
upon  the  selection  criteria  in  §388.20 
that  an  applicant  must  receive  in  order 
for  its  application  to  be  approved  by  the 
Secretary. 

(2)  Each  designated  State  agency  that 
submits  an  approved  application 
receives  an  amount  based  upon  a 
formula  that  provides  each  approved 
project  an  amount  equal  to  the 
percentage  that  the  designated  State 
agency's  staff,  as  reported  by  total 
person  years  to  the  Secretary'  on  Form 
RSA-2.  represents  of  ail  staff  of  ail 
designated  State  agencies,  as  reported  to 
the  Secn'tary  on  Form  RSA-2  for  the 
most  recent  reporting  period.  A  copy  of 
Form  RS.^-2  may  be  obtained  from  the 
Department  of  Education.  400  Maryland 
Avenue.  SW..  3211  Switzer  Building. 
Washington,  DC  22204-2735. 

(3)  No  designated  State  agency  with 
an  approved  project  receives  le<:s  than 
one-third  of  one  percent  of  the  sums 
m.ade  available  for  the  fiscal  year. 

(4)  Guam.  American  Samoa,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  and  the 
Republic  of  Falau  (until  the  Compad  of 
Free  Association  with  Falau  takes  effect) 
are  each  allotted  not  less  than  one- 
eighth  of  one  percent  of  the  amounts 
made  available  for  each  fiscal  year  for 
submission  of  an  application  that  is 
approved  for  funding. 

(b)  After  determining  a  designated 
State  agency's  award  under  paragraph 
(a)  of  this  section,  the  Secretary  reserves 
the  remaining  funds  to  be  allocated 
based  on  the  quality  of  the  application 
as  determined  by  competitive  reviews 
conducted  by  the  Department  using  the 
criteria  in  §388.20  and  the  priorities  in 
§388.22. 

(c)  Prior  to  award,  negotiations  may 
be  conducted  with  applicjints  to  resolve 
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any  problems  or  weaknesses  in  the 
application  identified  by  the  review 
process. 

(Authority:  29  U.S.C.  711(c).  770,  and  771a) 

§388.22    What priortttes does ttM  Secretary 
consider  In  making  an  award? 

(a)  The  Secretary  reserves  funds  to 
support  some  or  all  of  the  proposals  that 
have  been  awarded  a  rating  of  80  points 
or  more  under  the  criteria  described  in 

§  388.20. 

(b)  In  making  a  final  selection  of 
proposals  to  support  under  this 
program,  the  Secretary  considers  the 
extent  to  which  proposals  have 
exceeded  a  rating  of  80  points  and 
address  one  or  more  of  the  following 
priorities  aimounced  in  the  application 
notice: 

(1)  Development  and  dissemination  of 
model  in-service  training  matsrials  and 
practices.  The  proposed  project 
demonstrates  an  effective  plan  to 
develop  and  disseminate  information  on 
its  State  Vocational  Rehabilitation  In- 
Service  Training  program,  including  the 
identification  of  training  approaches 
and  successful  practices,  in  order  to 
permit  the  replication  of  these  programs 
by  other  State  vocational  rehabilitation 
units. 


(2)  Distance  education.  The  proposed 
project  demonstrates  innovative 
strategies  for  training  State  vocational 
rehabilitation  unit  personnel  at  their  job 
sites  through  distance  education 
methods,  such  as  interactive  audio, 
video,  computer  technologies,  or 
existing  telecommunications  networks. 

(3)  Enhanced  employment  outcomes 
for  specific  populations.  The  proposed 
project  supports  specialized  training  in 
the  provision  of  vocational 
rehabilitation  or  related  services  to 
individuals  with  disabilities  to  increase 
the  rehabilitation  rate  Into  competitive 
employment  for  all  individuals  or 
specified  target  groups. 

(Authority:  29  U.S.Q  711(c).  770,  and  7713) 

Subpart  0— What  Conditions  Must  be 
Met  After  an  Award? 

§  388.30    What  are  the  matching 
requlren)ents7 

(a)  Tlie  Secretary  may  make  grants  for 
paying  part  of  the  costs  of  projects 
under  this  program.  Except  as  provided 
for  in  paragraphs  (b)  and  (c)  of  this 
section,  the  grantee  shall  provide  at 
least  10  percent  of  the  total  costs  of  the 
project. 

(b)  Grantees  designated  in 

§  388.21(a)(3)  to  receive  a  minimum 


share  of  one  third  of  one  percent  of  the 
sums  made  available  for  the  fiscal  year 
shall  provide  at  least  four  percent  of  the 
total  costs  of  the  project. 

(c)  Grantees  designated  in 
§  388.21(a)(4)  to  receive  not  less  than 
one-eighth  of  one  percent  of  the 
amounts  made  available  for  each  fiscal 
year  shall  provide  at  least  two  percent 
of  the  total  costs  of  the  project  unless 
exempted  by  other  applicable  Federal 
laws  or  regulations. 

(Authority:  29  U.S.C  711(c).  770,  and  771a) 

§  388.31    What  are  the  allowabte  costs? 
In  addition  to  those  allowable  costs 
established  in  34  CFR  75.530  through 
75.562  (Education  Department  General 
Administrative  Regulations),  the 
following  items  are  allowable  under 
State  vocational  rehabilitation  imit  in- 
service  training  projects: 

(a)  Trainee  per  diem  costs. 

(b)  Trainee  travel  in  connection  with 
a  training  course. 

(c)  Trainee  tuition  and  fees. 

(d)  Telecommunications  and 
technology  fees  in  connection  with  a 
distance  learning  training  course. 

(Authoriry:  29  U.S.C  711(c).  770,  and  771a) 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Rescissions  and  Deferrals 

To  the  Congress  of  the  United  States: 

In  accordance  with  the  Congressional 
Budget  and  Impoundment  Control  Act 
of  1974, 1  herewith  report  one  revised 
deferral  of  budget  authonty,  totaling 
S7.3  million. 

The  deferral  affects  the  Department  of 
Health  and  Human  Services.  The  details 
of  the  revised  deferral  is  contained  in 
the  attached  report. 
William  J.  Ginton. 
The  White  House, 

May  2, 1994. 

BILLING  CCOE  3110-01-M 
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CONTENTS  OF  SPECIAL  MESSAGE 

(in  thousands  of  dollars) 


DEFERRAL 
NO. 


ITEM 


D94.7A 


Department  of  Health  and  Human  Services: 

Social  Security  Administration: 
Limitation  on  administrative  expenses 


BUDGET 
AUTHORITY 


7.319 


Total,  defen-als. 


7.319 


Deferral  No.  D94-7A 


Supplemental  Report 
Report  Pursuant  to  Section  1014(c)  of  Public  Law  93-344 


This  report  updates  Deferral  No.  D94-7,  which  was  transmitted  to 
Congress  on  October  13,  1993.  =»"j.ttea  t;o 

I5^?,f®y^^^?"  incJ^eases  by  $2,214  the  previous  deferral  of 
$7,316,594  in  the  Department  of  Health  and  Human  Services 
resulting  in  a  total  deferral  of  $7,318,808.   The  increas4 
reflects  recoveries  of  prior-year  obligations. 
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Deferral  No.  94-7A 


DEFERRAL  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1013  of  P.L.  93-344 


AGENCY: 

Department  of  Health  and  Human  Services 

BUREAU: 

Social  Security  Administration 


Appropriation  title  and  symbol: 

Limitation  on  administrative 
expenses    1/ 

75XC704 


New  budget  authority. 
(P.L  103-112  and  103-211) 
Other  budgetary  resources. 

Total  budgetary  resources.. 


•  $ 

•  $ 

•  $ 


220.000.000 

14.618.522 
234.618.522 


Amount  to  be  deferred: 
Part  of  year... 


Entire  year.. 


$ 
$ 


7.318.808 


0MB  identification  code: 

20-8007-0-7-651 


Grant  program: 

□     Yes         1X1 


No 


Type  of  account  or  fund: 

I       I     Annual 


Legal  authority  (in  addition  to  sec.  1013): 

Antideficiency  Act 


Other 


I       I     Multi-year: 
nn     No-Year 


(expiration  date) 


Type  of  budget  authority: 

I   X  I     Appropriation 
I       I     Contract  authority 
I       I     Other  


JUSTIFICATION:  This  account  provides  funding  for  construction,  renovation,  and  expansion  of  Sodal  Security 
Trust  Fund-owned  headquarters  and  field  office  buildings.   In  addition,  funds  remain  available  for  costs  associated 
with  acquisition  of  land  in  Colonial  Park,  which  Is  located  in  Baltimore.  MD.   In  FY  1994,  the  Social  Security 
Administration  has  received  an  approved  apportionment  for  $50,000  to  cover  potential  upward  adjustments  In  FY 
1994.  This  deferral  reflects  the  actual  amount  available  for  construction  in  FY  1994,  less  the  $50,000  apportioned 
for  potential  upward  adjustments  in  FY  1 994.   This  action  is  taken  pursuant  to  the  Antideficiency  Act  (31  U.S.C. 
1512). 

Estimated  Program  Effect:    None 
Outlay  Effect:    None 


1/  This  account  was  the  subject  of  a  similar  deferral  In  FY  1993  P93-6A). 
•    Revised  from  previous  report. 
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TO  THE  CONGRESS  OF  THE  UNITED  STATES: 

In  accordance  with  the  Congressional  Budget  and  In^oundment 
Control  Act  of  1974,  I  herewith  report  one  revised  deferral  of 
budget  authority,  totaling  $7.3  million. 

The  deferral  affects  the  Department  of  Health  and  Human 
Services.   The  details  of  the  revised  deferral  is  contained 
in  the  attached  report. 


iA)UAA4LAAA  <J.  ^(JUUU(-Z>VA_, 


THE  WHITE  HOUSE, 
May  2,  1994. 


:ertified  to  be  a  true  copy  of 
the  original 
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CONTENTS  OF  SPECIAL  MESSAGE 

(in  thousands  of  dollars) 


DEFERRAL 
NO. 


D94-7A 


ITEM 


Department  of  Health  and  Human  Services: 

Social  Security  Administration: 
Limitation  on  administrative  expenses 


BUDGET 
AUTHORITY 


7.319 


Total,  deferrals. 


7,319 


Deferral  No.  D94-7A 


Supplemental  Report 
Report  Pursuant  to  Section  1014(c)  of  Public  Law  93-344 


This  report  updates  Deferral  No.  D94-7,  which  was  transmitted  to 
Congress  on  October  13,  1993. 

This  revision  increases  by  $2,214  the  previous  deferral  of 
§7,316,594  in  the  Department  of  Health  and  Human  Services, 
resulting  in  a  total  deferral  of  $7,318,808.  The  increase 
reflects  recoveries  of  prior-year  obligations. 
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Deferral  No.  94-7A 


DEFERRAL  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1013  of  PJL  93-344 


AGENCY: 

Department  of  Health  and  Human  Services 
BUREAU: 

Social  Security  Administraton 

Appropriation  trtle  and  symbol: 


Limitation  on  administrative 
expenses     V 

75X8704 

0MB  identification  code: 
20-8007-0-7^51 


New  budget  authority 

(P.L  103-112  and  103-211) 
Other  budgetary  resources. 

Total  budgetary  resources 


•  $   220.000.000 

'   $    14.618.522 

•  $   234.618.522 


Amount  to  be  deferred: 
Part  of  y»»r 


Entire  year. 


Grant  program: 

I       I     Ves 


H 


No 


Type  of  account  or  fund; 

I       I     Annua! 
I       I     Muit-year: 
rx~l     No-Year 


(expiration  date) 


$ 
'    $ 


7.318.808 


Legal  authority  (in  addition  to  sec.  1013): 

I   X  I     AntJdefidency  Act 
I       I     Other 


Type  of  budget  authority: 

I   X  I     Appropriation 
I        I     Contract  authority 
I        I     Other  


JUSTIFICATION:  This  account  provides  funding  for  construction,  renovation,  and  expansion  of  Soda!  Security 
Trust  Fund-owned  headquarters  and  field  office  buildings.   In  addition,  funds  remain  available  for  costs  associated 
vflth  acquisftion  of  land  in  Co/onial  Park,  which  is  located  in  Baltimore.  MD.    In  FY  1994,  the  Sodal  Security 
Administration  has  recerved  an  approved  apportionment  for  $50,000  to  cover  potential  upward  adjustments  in  FY 
1894.  This  deferral  reflects  the  actual  amount  available  for  constructton  in  FY  1994.  less  the  $50,000  apportioned 
for  potential  upward  adjustments  in  FY  1 994.    This  action  is  taken  pursuant  to  the  Antidefidencv  Act  f31  U  S  C 
1512).  7        V  •   • 

Estimated  Program  Effect:    None 
Outlav  Effect:    None 


1/  This  account  was  the  subject  of  a  similar  deferral  in  FY  1993  {D93-6A). 
Revised  from  previous  report. 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  309 

RIN  3084-AA57 

Labeling  Requirements  for  Alternative 
Fuels  and  Alternative  Fueled  Vehicles 

AGENCY;  Federal  Trade  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Section  406(a)  of  the  Energy 
Policy  Act  of  1992  directs  the  Federal 
Trade  Commission  ("Commission")  to 
establish  uniform  labeling  requirements 
for  alternative  fuels  and  alternative 
fueled  vehicles.  This  notice  announces 
the  substance  of  the  Commission's 
proposed  rule  Implementing  that 
directive.  The  Commission  invites 
interested  persons  to  submit  written 
comments  addressing  any  issue  they 
believe  may  bear  upon  the  proposed 
rule.  Following  the  period  for  written 
comments.  Commission  staff  will 
conduct  a  Public  Workshop-Conference 
to  afford  interested  persons  an 
opportunity  to  discuss  issues  raised 
during  the  comment  period.  The  Public 
Workshop-Conference  will  be  held  on 
July  20-21. 1994.  After  reviewing 
comments  received  in  response  to  this 
notice,  the  transcript  of  the  Public 
Workshop-Conference,  and  any  other 
properly  filed  submissions,  the 
Commission  will  publish  a 
Supplemental  Notice  of  Proposed 
Rulemaking  in  which  it  will  propose  the 
text  of  a  labeling  rule. 

DATES:  Written  comments  must  be 
submitted  on  or  before  June  23. 1994. 
Notification  of  interest  to  participate  in 
the  Pubhc  Workshop-Conference  must 
be  received  on  or  before  June  8.  1994. 
The  Public  Workshop-Conference  is 
scheduled  to  be  held  at  the  Federal 
Trade  Commission,  Sixth  and 
Pennsylvania  Avenue,  NW., 
Washington,  EX:,  on  July  20-21, 1994. 
from  9  a.m.  until  5  p.m. 

ADDRESSES:  Written  comments  and 
requests  to  participate  in  the  Public 
Workshop-Conference  should  be  sent  to 
the  Division  of  Enforcement.  Federal 
Trade  Commission,  601  Pennsylvania 
Avenue.  NW..  Washington.  DC  20580. 
Attn:  Jeffrey  E.  Feinstein,  Room  S— 4618. 
The  Commission  requests  that  original 
submissions  be  filed  with  six  copies,  if 
feasible.  Submissions  should  be 
identified  as  "16  CFR  Part  309— 
Comment"  and  "16  CFR  Part  309— 
Request  to  Participate  In  Public 
Workshop-Conference"  as  appropriate. 
If  submissions  are  made  by  facsimile 
transmission,  please  call  202/326-2372 
to  confirm  receipt. 


FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  E.  Feinstein.  Attorney,  Division 
of  Enforcement.  Federal  Trade 
Commission.  Washington.  DC  20580. 
telephone  202/326-2372. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  406(a)  of  the  Energy  Policy 
Act  of  1992  ("EPA  92")  directs  the 
Commission  to  issue  a  rule  establishing 
uniform  labeling  requirements,  to  the 
greatest  extent  practicable,  for 
alternative  fuels  '  and  alternative  fueled 
vehicles  J  ("  AFVs").3  The  Act  does  not 
specify  what  information  should  be 
displayed  on  these  labels.  Instead,  it 
provides  generally  that  the  rule  must 
require  disclosure  of  "appropriate"  cost 
and  benefit  information  to  enable  the 
consumer  to  make  reasonable 
purchasing  choices  and  comparisons.* 
In  formulating  the  rule,  the  Commission 
miist  consider  the  problems  associated 
with  developing  and  publishing  "useful 
and  timely"  information,  taking  into 
account  lead  time,  costs,  frequency  of 
changes  in  costs  and  benefits  that  may 
occur,  and  other  relevant  factors.*  The 
labels  themselves  must  be  simple  and, 
where  appropriate,  consoUdated  with 
other  labels  providing  information  to 
consumers.* 

EPA  92  further  directs  the  Department 
of  Energy  ("DOE")  to  coordinate  its 
development  of  an  information  package 
with  the  Commission's  promulgation  of 
labeling  requirements.'  Specifically, 
section  405  of  EPA  92  requires  DOE  to 
produce  and  make  available  an 
information  package  for  consumers  to 
help  them  choose  among  alternative 
fuels  and  AFVs.*  DOE's  information 


'  '"Altarnative  fuels"  are  defined  as; 

[Mjclhanol,  denatured  ethanol,  and  other 
alcohols:  mixtures  containing  85  percent  ot  more 
(or  such  other  percentage,  but  not  less  than  70 
percent,  as  determined  by  the  Secretary  |of  Energy!, 
by  rule,  to  provide  for  requirements  relating  to  cold 
start,  safety,  or  vehicle  functions)  by  volume  of 
methanol,  denatured  ethanol,  and  other  alcohols 
with  gasoline  or  other  fuels:  natural  gas:  liquePied 
petroleum  gas:  hydrogen:  coal-derived  liquid  fuols; 
fuels  (other  than  alcohol)  derived  from  biological 
materials:  electricity  (including  electricity  from 
solar  energy):  and  any  other  fuel  the  Secretary 
determines,  by  rule,  is  substantially  not  petroleum 
and  would  yield  substantial  energy  security  benefits 
and  substantial  environmental  beneHtsl.) 

42  U.S.C.A.  13211(2)  (West  Supp.  1993). 

>  An  "alternative  fueled  vehicle"  is  "a  dedicated 
vehicle  or  a  dual  fueled  vehicle."  42  U.S.CA. 
13211(3)  (West  Supp.  1993).  Each  term  is  further 
defined  in  42  U.S.CA.  13211(6)  and  (8)  (West  Supp. 
1993). 

>  Pub.  L  No.  102-486.  106  Stat.  2776  (1992>. 
Section  406(a)  is  codified  at  42  L'.S.CA.  13232(a] 
(West  Supp.  1993). 

*  Id 
»  Id. 
»  Id. 

■>  42  U.S.CA.  13232(b)  (West  Supp.  1993). 

•  42  U.S.CA.  13231  (West  Supp.  1993). 


package  must  provide  "relevant  and 
objective"  information  addressing  seven 
"motor  vehicle  and  fuel  characteristics 
as  compared  to  gasoline"  (including 
environmental  performance,  energy 
efficiency,  domestic  content,  cost, 
maintenance  requirements,  reliability, 
and  safety),  information  about  the 
conversion  of  conventional  motor 
vehicles  to  AFVs,  and  "such  other 
information  as  the  Secretary  [of  DOE) 
determines  is  reasonable  and  necessary 
to  help  promote  the  use  of  alternative 
fuels  in  motor  vehicles."' 

According  to  EPA  92,  the  DOE 
Secretary  is  to  provide  technical 
assistance  to  the  Commission  in 
developing  its  labeling  requirements, 'o 
and  the  Commission  is  to  issue  this 
notice  of  proposed  rulemaking  "in 
consultation  with"  the  DOE  Secretary, 
the  Administrator  of  the  Environmental 
Protection  Agency,  and  the  Secretary  of 
Transportation."  EPA  92  requires  the 
Commission  to  issue  a  final  labeling 
rule  within  one  year  of  this  notice  of 
proposed  rulemaking  and  to  update  its 
rule  "periodically  to  reflect  the  most 
recent  available  information."  '^ 

This  is  the  Commission's  second 
rulemaking  concerning  labeling 
requirements  for  alternative  fuels.  In  a 
separate  proceeding  also  required  by 
EPA  92,"  the  Commission  recently 
extended  the  requirements  of  its  former 
Octane  Rule  '♦  (renamed  the  "Fuel 
Rating  Rule")  beyond  gasoline  to 
include  liquid  alternative  hiels."  As  a 
result,  retailers  of  such  fuels  are  now 
required,  among  other  things,  to  post 
labels  identifying  the  commonly  used 
name  of  the  fuel  and  the  amount, 
expressed  as  a  minimum  percentage  by 
volume,  of  the  fuel's  principal 
component.  "6 

EPA  92  requires  the  Commission,  in 
formulating  its  rule,  to  obtain  the  views 
of  affected  industries,  consumer 
organizations.  Federal  and  State 
agencies,  and  all  other  interested 
parties. '^  The  Commission  has 


•  W. 
•o  W. 

I"  42  U.S.CA.  13232(a)  (West  Supp.  1993). 
During  its  development  of  this  notice.  Commission 
staff  discussed  the  proposed  labeling  requirements 
with  staff  frcm  DOE.  EPA.  and  DOT  t  National 
Highway  Traffic  Safety  Administration. 

'»  Id. 

•3  15  U.S.CA.  2821-2823  (West  Supp.  1993). 

'<  Octane  Posting  and  Certification.  16  CFR  Part 
306. 

"»  58  FR  41356.  41373.  Aug.  3.  1993  (to  be 
codified  at  16  CFR  306.0(i)(2)).  In  that  proceeding, 
the  Commission  bad  no  authority  to  extend  its 
requirements  beyond  liquid  alternative  fuels.  15 
U.S.CA.  2821  (West  Supp.  1993). 

'»  58  FR  at  41373  (to  be  codified  at  16  CFR 
306.0(j)(2)).  The  Fuel  Rating  Rule  became  effective 
October  25,  1993.  Id.  at  41356. 

"  42  U.S.CA.  13232(a)  (West  Supp.  1993). 
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concluded  that  EPA  92  authorizes  use  of 
the  notice  and  comment  rulemaking 
procodures  of  the  Administrative 
Procedure  Act  ("APA")  to  obtain  the 
views  of  these  entities. 's  Pursuant  to 
section  553(b)(3)  of  the  APA,  the 
Commission  has  elected  to  publish  the 
substance,  instead  of  the  specific 
language,  of  its  proposed  rule.  "9 

The  Commission  seeks  comment 
(written  comment  in  response  to  this 
notice  and  oral  testimony  during  the 
Public  Workshop-Conference)  on 
whether  the  proposed  rule  will 
accomplish  the  purposes  of  section 
406(a).  The  Commission  also  seeks 
comment  on  whether  some  variation  of 
this  proposal,  or  other  options  or 
variations  not  proposed  here,  would  be 
more  appropriate. 

n.  The  Commissioo's  Advance  Notice  of 
Proposed  Rulemaking 

To  assist  in  the  development  of  its 
proposed  labeling  requirements  and  thi« 
notice,  the  Commission  published  an 
Advance  Notice  of  Proposed 
Rulemaking  ("ANPR")  in  the  Federal 
Register  on  December  10, 1993,2o 
seeking  comment  imtil  January  26. 
1994.  on  basic  issues  raised  by  this 
proceeding.  In  its  ANPR,  the 
Commission  requested  comment  on 
issues  relating  to  which  fuels  and 
vehicles  should  be  covered  by  the 
labeling  requirements  (i.e.,  the  proposed 
rule's  scope),  and  what  information 
should  be  reqxiired  to  be  displayed  on 
labels  (i.e..  the  proposed  rule's 
disclosures).  The  Commission  also 
sought  comment  on  how  the  labeling 
requirements  should  be  updated,  and 
the  extent  to  which  the  labels  should  be 
consolidated  with  other  labels  providing 
information  to  consumers. 

In  response  to  the  ANPR,  the 
Commission  received  a  total  of  28 
comments.  These  comments  were  from 
vehicle  manufacturers.^*  fuel 
producers,!^  governmental  entities,^) 


24015 


'•  5U.S.C553(b)«nd(c). 

'•  5  US.C  553(b)(3). 

»  58  FR  64914,  Dec.  10,  1993. 

1'  The  Flxible  Corporation  (Flxible).  D-4;  Forrf 
Motor  Compuiy  (Ford).  D-10;  G«ner«J  Motors  (CM). 
D-12;  Honda  North  .\meric«.  Inc.  Aniencan  Honda 
Motor  Ca,  Inc.  Honda  of  America.  M%..  Lac.  and 
Honda  Motor  Co.  Ltd.  (Honda).  D-15:  VoKo  CM 
Heavy  Track  CorpotaUoo  (Volvo/GM).  IVl. 

21  Botton  Edlton  Company  (Boston  Ediaoa).  D- 
11;  Mobil  Oil  Corporation  (Mobil).  D-16;  Sua 
Company.  Inc.  (Sun).  D-l  X 

»  Qty  of  Chicago  (Chicago).  E-4:  Minneaote 
Department  of  Agricultare  (Minnesota),  E-S; 
Nefaraaka  Enargy  Offica.  Ahemativa  Foeb  Advisoi; 
Committaa,  Supplier*  Sobcommittaa  (Nebraska 
AFAC),  B-6;  U.S  Department  of  Energy  (DOE]l  B- 
10:  U.S.  Oapartment  of  Energy,  Energy  Infocmation 
AdmlniMzation.  Energy  DemaiMl  and  Integratioa 
DivUion  (EIA/EDID).  E-1:  U.S  D^«rtment  of 
Energy,  Energy  Infonnation  Adminlstratloa.  Energy 


and  organizations  representing  affected 
interests."  All  the  comments  were 
placed  on  the  public  record  pertaining 
to  this  proceeding.23  Comments 
addressing  issues  raised  to  the  ANPR 
are  discussed  below. 

A.  Scope 

1.  Alternative  Fuels 

To  help  determine  which  fuels  shoidd 
be  addressed  by  the  proposed  rule,  the 
Commission  requested  comment  on 
which  alternative  fuels  are  presently 
available  for  consumer  use.z*  The 
comments  stated  that  compressed  and 
hquefied  natural  gas  ("CNG"  and 
"LNG,"  respectively),"  ethanol.w 
methanol,^  liquefied  petroleimi  gas 
("LPG"),»  electricity ,3 1  coal-derived 


End  Use  and  Integrated  Sutlstic*  Division  (EIA/ 
EEU-ISD),  E-9;  U.S.  Department  of  Energy,  Energy 
Information  Administration,  OfUcs  of  Integrated 
Analysis  and  Forecasting  (EIAADIAF),  E-3,  U.S. 
Department  of  Transportation.  National  Highway 
Traffic  Safety  Administration  (DCrr/NHTSA),  E-2; 
U.S.  Environmental  Protection  Agency  (EPA),  E-S; 
Wisconsin  Department  of  Natural  Resourcee 
CWDNR).  E-7. 

>'  American  Automobile  Manufacturers 
Association  (AAMA),  D-3;  American  Gas 
Association  (ACA)  and  Natural  Gas  Vehicles 
Coalition  (NGVC),  D-«;  American  Methanol 
Institute  (AMI),  D-7;  American  Petrolenm  Institute 
(API),  D-l  7;  Electric  Transportation  CoelUioa 
(ETC),  D-14;  Engine  Manufacturers  Association 
(EMA),  D-18;  National  Com  Growers  Association 
(NCGA),  D-9:  National  Propane  Gas  Association 
(NPGA),  D-5;  Propane  Consumers  Coalition  (POP. 
D-fi;  Renewable  Fuels  Association  (RFA).  D-2. 

"  Commission's  Rulemaking  Record  No. 
R311002.  Comments  from  nongoremmental  sources 
were  coded  "V";  comments  from  governmental 
agencies  were  coded  "E." 

»  58  FR  at  64915.  In  the  Fuel  Rating  Rule 
proceeding,  the  Commission  had  identified  six 
commercially-available  liquid  ahematlve  fuels: 
methanol:  denatured  etheiiol;  M85  (85%  methanol, 
15%  gasoline);  E85  (85%  denaforod  ethanoL  15% 
gasoline):  Uquefted  natural  gas  (LNG);  and  li<)uarisd 
petroleum  gas  (LPGJ.  58  FR  16464, 16464.  Mar.  26, 
1993. 

"  AAMA,  D-3, 1;  AGA/NGVC,  I>-«,  4-5  (CNG 
and  LNG):  API.  D-17,  a-3  (LNG);  Boston  Edison,  D- 
11, 9  (CNG  and  LNG);  Chicago,  E-4, 1  (CNG);  DOE. 
E-10,  2  (CNG);  DOT/NHTSA,  E-2. 1  (CNG);  EIA/ 
OL\F,  E-3, 1;  Ford,  D-10. 1;  Mobil.  D-16. 1  (CNG); 
NCGA,  D-9. 1  (CNG):  RFA.  D-2.  2  (CNG);  Sun.  D- 
13, 1  (CNG  and  LNG). 

»  AAMA.  D-3, 1  {E85);  APL  D-17,  2-3;  Boston 
Edison.  D-11,  9;  Chicago.  E-4. 1;  DOE,  B-10. 2 
(E85);  ElA/CrtAF,  E-3. 1;  Ford.  D-10. 1  (£85); 
Minnesota,  E-8. 1;  Mobil,  D-16, 1  (£85  through 
ElOO);  NCGA.  D-«.  1;  RFA.  D-2. 2  CE85);  Sun.  D- 
13. 1  (E8SX 

»  AAMA.  0-3. 1  (MS5  and  MlOO);  AXIL  D-7. 1 
(M85,  MlOOG  for  gasolioe  snglnea,  and  MlOOD  for 
dlesel  engines);  APL  D-17,  2-3;  DOE,  E-10,  2 
(M85);  Boston  Edison,  I>-11,  9;  EIA/OIAF,  E-3. 1; 
Ford,  D-10. 1  (M85  and  MlOO);  Minnesota.  E-B.  1; 
Mobil,  D-lfl,  1  (M85  through  MlOO);  NCGA,  D-fl. 
1;  RFA.  D-2.  2  (M85):  Sun.  D-13. 1  (M85). 

»  AAMA,  D-3, 1;  API,  D-17.  2-3;  Boston  Edison. 
D-11.  9  (propane):  DOE,  E-10.  2:  ELVOL^F.  E-3. 
1;  Ford,  D-IO,  1;  Mobil,  D-16,  1;  NCGA,  D-9, 1; 
NPGA,  D-5. 1;  RFA.  D-2.  2;  Sun.  D-13. 1. 

>'  AAMA.  D-3. 1;  APL  D-17,  2-3:  Boston  Edison, 
D-11.  9;  Chicago,  E-4. 1:  DC«,  E-IO,  2;  ELV/OIAP, 
E-3, 1;  Era  I>-J«,  1;  Ford,  D-10. 1:  Mobil  D-ie, 
1:  NCGA.  D-9. 1;  Sun.  D-13. 1. 


liquid  fuels,"  reformulated  petroleum,33 
and  soy  diesel  »<  are  all  alternative  fuels 
presently  available  for  consimier  use.  In 
response  to  a  sejwrate  question,  several 
comments  also  addressed  the 
composition,  means  of  production,  and 
the  costs  and  benefits  involved  in 
utilizing  alternative  fuels  for 
transportation." 

The  Commission  also  asked  whether 
the  scope  of  its  labeling  requirement 
should  be  limited  to  presently  available 
alternative  fuels.3«  Sixteen  comments 
addressed  this  issue:  Seven 
recommended  that  coverage  be  limited 
to  presently  available  alternative  fuels," 
three  recommended  that  coverage  not  be 
limited  to  such  fuels, m  and  six 
recommended  that  the  Commission 
adopt  an  approach  flexible  enough  to 
cover  new  aitemative  fuels  as  they 
become  commercially  available.^ 

Because  not  every  aitemative  fuel  is 
dispensed  from  a  conventional  fuel 
pump  (e.g.,  electricity  is  dispensed  from 
a  recharging  unit),  the  Commission 
requested  comment  regarding  how  such 
aitemative  fuels  should  be  labeled.«>  No 
comments  provided  specific  suggestions 
on  this  point  ETC  and  Ford  stated  that 
only  public  recharging  stations  should 
be  labeled.4'  Six  other  commenters 
stated  that  all  such  refueling  stations 
should  be  labeled  to  help  consiuners 
choose  the  correct  fuel  for  their 
engines.*"  Mobil  stated  that  "it  is  moot 


"  API.  D-17.  »-3. 

"  Boston  Edison.  D-11,  9.  Reformulated  gasoline, 
however,  may  not  constitute  an  aitemative  fuel  for 
purpKtses  of  the  statute  because  it  is  merely  a 
reformulation  of  conventional  gasoline.  See  42 
U.S.CA.  13211(2)  (West  Supp  1993)  (ahamatlv* 
fuels  are  "substantially  not  petrolatim"). 

»«  Chicago.  E-4, 1. 

M  AAMA,  D-3.  Att.  2;  AGA/NGVC  D-B,  4-5; 
Boston  Edison,  D-11,  7;  ETC,  D-14, 1-3;  Mobil.  D- 
16. 1;  NPGA,  D-5, 1-3;  RFA.  D-2.  2-3. 

>•  58  FR  84914.  ft4915,  Dec  10, 1993. 

n  Boston  Edison,  D-11,  9:  Chicago.  E-4,  2;  EU/ 
EEU-lSa  E-«,  2;  UfJOlAF.  E-3. 1;  EMA.  D-IS.  2; 
Mobil.  D-16.  2;  RFA.  D-2.  3. 

"  DOE,  E-10,  3  (coverage  should  also  axtetkd  to 
MlOO  and  ElOO);  NPGA,  D-5,  3  (coverage  should 
extend  to  presently  "recognized"  ahematlve  fuels): 
PCC  D-6, 1  (coverage  should  extend  to  all 
altemativ«  fuels  specified  In  EPA  92,  hichidlng  any 
that  the  DOE  Secretary  designates). 

»  AAMA.  D-3, 1:  APL  D-17.  3;  ELVEDID,  E-1. 
1:  ETC  D-14.  3:  Ford.  D-IO,  1;  NCGA,  D-9,  I. 

•58  FR  64914. 64915.  Dec.  10. 1993. 

*>  ETC  D-14. 4  (r«)uirlng  private  electrical 
outlets  to  be  labeled  would  be  "Impractical"; 
however,  new,  EV-only  outlets  and  public 
recharging  bcilitles  should  be  labeled);  Ford.  D-10, 
1  ("[olnly  public  aitemative  fueling  (or  recharging) 
stations  should  be  covered").  Ford  stated  that  "Itjhe 
types  of  Labels  should  be  consistent  for  all  types  of 
fuel  disperjsers."  bttt  did  not  indicate  why  the 
labeling  requirement  should  be  limited  to  public 
stations. 

«  AAMA.  D-3.  2:  APL  D-17,  3;  Boston  EdIsolU 
D-11, 9:  Chicago.  E-4.  2:  ELA/EDID.  E-1.  2:  tMA. 
D-18.  2. 
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as  to  where  the  data  should  be  labeled" 
because  "labeling  of  information  that  is 
not  technically  proven  is  not 
recommended  at  this  time."  «'  NPGA 
suggested  that  no  comparative 
information  be  disclosed  for  alternative 
fuels  because  comparative  information 
is  not  needed  when  refueling.** 

2.  Alternative  Fueled  Vehicles 

To  address  the  Commission's 
responsibility  to  issue  labeling 
requirements  for  AFVs  (to  the  extent 
practicable),  the  Commission  sought 
comment  on  whether  it  should  require 
labeling  for  all  or  only  some  AFVs.*' 
Fifteen  of  the  twenty-one  responsive 
comments  stated  that  all  dedicated  and 
dual  fueled  vehicles  should  be 
covered.**  Three  comments 
recommended  that  medium  and  heavy- 
duty,  commercial  vehicles  be  excluded 
firom  coverage  because  these  vehicles 
are  custom  ordered  by  purchasers  well 
informed  about  the  operating  costs  and 
performance  of  their  planned 
purchase.*' 

AAMA,  Honda  and  Mobil,  without 
explaining  how  the  Commission  could 
otherwise  satisfy  the  statutory  directive, 
recommended  that  no  vehicles  be 
subjected  to  a  labeling  requirement.** 
AAMA  stated  that  all  the  relevant 
information  necessary  for  making 
comparisons  among  AFVs  is  already 
available  on  existing  vehicle  labels.*' 
Honda  stated  that  labeling  should  be 
postponed  until  the  market  and 
infrastructure  are  more  developed.so 
Mobil  stated  that  until  such  time  as 
scientifically  sound  data  can  be 
published,  made  available  for  public 
comment,  and  accepted  by  the 
appropriate  governmental  agencies, 
labeling  of  fuels  or  vehicles  with  J)enefit 
and  cost  claims  appears  to  be  an  - 
inappropriate  action." 

The  Commission  also  requested 
comment  regarding  whether  its  labeling 
requirements  should  extend  to  vehicles 


«Mobll.D-16.  X 

♦•NPGA.  D-5.  3. 

«>58FRat64915. 

•AGA/NGVC,  D-8.  7;  API.  D-17.  4;  Boston 
Edison.  D-11, 10;  Chicago.  E-4.  2:  DOE.  E-10.  3: 
EIA/EDID.  B-1,  2;  EIA/EEIMSD,  E-9,  2:  ETC.  D-14, 
4:  Flxible.  I>-4.  2;  Ford,  D-10. 1;  Honda.  D-15,  5; 
FCC  D-«.  2:  RFA.  D-2,  3:  Sun.  D-13,  2;  WD^4R.  E- 
7. 1.  EIA/OLAF  suggested  that  AFV't  available  for 
purchase  by  "the  public"  (i.a.,  individual 
purchasers  or  fleet  owners)  should  be  labeled.  That 
comment  did  not  explain  the  reason  for  this 
formulation.  EIA/OIAF.  E-3. 1. 

«'EIvIA,  D-18. 1-2;  CM.  D-12, 1;  Volvo/GM.  D- 
1.1. 

•AAMA,  D-3,  2;  Mobil  D-16,  3.  Ford  and  GM 
indicated  that  they  supported  AAMA's  comments. 
Ford.  D-10, 1;  GM.  D-12. 1. 

•AAMA.  D-3.  2. 

»Honda,  D-IS,  7. 

'•  Mobil,  D-16,  3. 


converted  to  use  alternative  fuels  "after 
market"  (i.e.,  after  sale  of  the  vehicles 
by  original  equipment  manufacturers)." 
Eighteen  comments  addressed  this 
issue.  Twelve  said  that  coverage  should 
extend  to  all  aftermarket  conversions 
because  all  AFVs  should  be  subjected  to 
the  same  labeling  requirements.*'  Five 
comments  stated  that  labeling 
requirements  would  be  difficult,  and 
perhaps  imnecessary,  for  vehicles 
already  owned  and  operated.** 

B.  Labeling  Disclosures 

As  noted  previously,  the  cost  and 
benefit  information  required  by  the 
Commission's  labeling  rule  must  be 
"appropriate,"  "useful,"  and 
"timely."**  None  of  those  terms, 
however,  is  defined  in  EPA  92.  In  its 
ANPR,  the  Commission  thus  sought 
comment  addressing  three  issues 
concerning  the  information  to  be 
disclosed  in  its  labeling  requirements. 

First,  the  Commission  sought 
comment  on  whether  it  should  target 
required  labeling  to  a  particular 
audience  of  consumers  (e.g.,  individual 
purchasers  or  fleet  owners).**  In 
response,  eight  comments  indicated  that 
the  Commission  should  not  target 
particular  market  segments.*''  RFA 
stated  that  the  information  required  on 
vehicle  labels  should  be  easily 
understandable  by  all  consimiers.** 
AAMA,  however,  stated  that  the 
information  should  be  targeted  to 
individual  consumers  (presumably  as 
opposed  to  fleet  owners)  "so  that 
consimaers  can  make  reasonable 
choices."*' 

Second,  the  Commission  sought 
comment  on  what  information 
consumers  would  need  to  compare 
different  alternative  fuels  and  AFVs.*o 
To  compare  conventional  fuels  (i.e., 
gasoline  and  diesel)  with  alternative 
fuels,  the  comments  stated  that 


information  regarding  the  following 
would  be  important:  price,*' 
emissions,*^  mileage,*'  energy  content.** 
domestic  content  (i.e..  the  percentage  of 
the  fuel  derived  from  domestic  natural 
resources),**  and  hazards,  if  any.**  The 
comments  further  stated  that 
Information  about  similar  factors  would 
help  consumers  choose  among  different 
alternative  fuels.*' 

To  compare  conventional  vehicles 
with  AFVs,  the  comments  stated  that 
consumers  will  need  cost  information 
relating  to  the  fuel,  initial  vehicle  price, 
and  vehicle  operation  and 
maintenance.**  In  addition  to  cost,  the 
comments  stated  that  information  on  the 
following  additional  factors  would  be 
useful:  emissions;*'  fuel  type;™ 
mileage;"  average  tank,  fuel  or  storage 
imit  capacity; '2  refueling  time;" 
cruising  range;  '*  availability  and  access 
to  refueUng  stations  and  facilities;  '* 
safety;  '*  resale  value;  ■"  and  tax 
consequences.'* 

The  comments  stated  that  comparing 
different  AFVs  would  require  an 
evaluation  of  the  same  factors."  For 


"  58  FR  64914,  6491S.  Dec  10, 1993. 

"AAMA,  D-3.  2;  Boston  Edison.  D-11. 10: 
Chicago.  E-4.  3;  EIA/EEU-ISD,  E-9.  2:  HA/EDID.  E- 
1.  2;  Fbcible.  D-«,  2;  Honda,  D-15. 4-5;  NCGA,  D- 
9,  2;  NPGA.  D-5.  4;  PCC,  D-6.  2;  RFA,  D-2,  3  (but 
only  a  portion  of  the  information  required  of  new 
vehicles  should  appear  on  the  label);  Sun,  D-13,  2. 
DOT/NHTSA  stated  that  it  is  considering  labeling 
information  for  CNG-powered  vehicles,  and  that 
this  information  "would  be  equally  applicable  If  the 
container  is  fitted  to  a  new  vehicle  or  a  converted 
vehicle."  DOT/NHTSA.  E-2, 1. 

MAGA/NGVC,  D-B.  8;  DOE.  E-10.  3-i;  EIA/ 
OlAF,  E-3, 1;  ETC,  D-14.  4;  Ford,  D-10, 1. 

U42  U.S.C.A.  13232(a)  (West  Supp.  1993). 

»«58FR  at  64915. 

"AGA/NGVC,  D-8.  8:  Boston  Edison,  D-11. 11; 
Chicago,  E-4, 4;  ElA/EDlD,  E-1.  2:  ETC.  D-14.  5; 
Mobil.  D-16,  3:  NPGA.  D-5, 4;  PCC.  D-6,  2. 

MRFA.D-2.  3. 

**  AAMA.  D-3,  2.  This  comment  did  not  further 
explain  why  the  Conunission's  labeling 
requirements  should  target  this  audience. 

««>58FR  64915. 


•'  AGA/NGVC.  D-8.  9-10.  12;  ETC  D-14,  5: 
Mobil,  D-16,  4;  NPGA.  D-5.  5;  PCC.  D-6,  2-3. 

"Boston  Edison,  D-11.  6. 12-14;  Chicago,  E-4, 
4;  ETC  D-14.  5;  NPGA.  D-5,  5. 

»»Chicago.  E-4.  4;  NPGA.  D-5.  5. 

"AGAy'NGVC,  D-8.  9-10.  12;  ETC  D-14.  5. 

"Boston  Edison.  D-11.  6.  12-14;  Chicago.  E-4. 
4;  ETC.  D-14,  5. 

••Boston  Edison.  I>-11, 12:  Chicago.  E-4.  4. 

•'Fue/  cost:  AMI.  D-7.  3;  EXDE,  E-10.  3:  ETC,  D- 
14.  6;  EIA/EEU-ISD.  E-9.  1;  Mobil,  D-16.  4: 
emissions:  NPGA,  D-5.  5;  AMI.  D-7,  3:  and  ETC 
D-14.  6;  composition:  AMI.  D-7,  3;  octane  or  cetane 
rating:  AMI,  D-7,  3;  EMA.  D-18.  2;  Nebraslta  AFAC, 
E-6.  2;  domestic  content:  NCGA,  D-9.  2;  health  and 
safety:  NCGA,  D-9.  2;  EMA,  D-18,  2:  Nebraska 
AFAC  E-«,  2;  WDNR.  E-7, 1;  wfueling  access  and 
ease:  ETC.  D-14,  6;  usage  limitations:  ETC,  D-14. 
6;  EMA,  D-18,  2;  usage  requirements:  ETC.  D-14, 
6. 

M  AGA/NGVC  D-8, 10-11;  API,  D-17.  5; 
Chicago.  E-4,  4;  ETC,  D-14,  5-6;  PCC.  D-6,  4. 

•»  AGA/NGVC,  D-8,  10-11;  API,  D-17,  5: 
Chicago,  E-4,  4;  ETC,  D-14,  5-6;  NPGA,  D-5.  5; 
PCC  D-«,  4;  RFA,  D-2,  3-4. 

WAPI,  D-17,  5;  ETC.  D-14,  5-6. 

■"  Chicago,  E-4,  4;  NPGA,  D-5,  5;  RFA,  D-2,  3- 
4. 

"RFA.  D-2,  3-4. 

"API,  D-17,  5. 

'«API,  D-17,  5;  PCC  D-6, 4;  RFA,  D-2,  3-4. 

■n  API,  D-17,  5;  NPGA,  D-5,  5;  PCC  D-6, 4. 

^Chicago,  E-4,  4;  PCC,  D-6,  4. 

"ETC  D-14.  5-6;  PCC,  D-6,  4. 

'•API.  D-17,  5.  API  did  not  specify  what  those 
consequences  would  be. 

■^Fuel  type:  AAMA,  D-3, 1-2;  AMI,  D-7,  4-5; 
DOT/NHTSA,  E-2.  2:  EIA/EEU-ISD.  E-9, 1;  Flxible. 
D-4,  2:  Honda.  D-15.  3-4;  NCGA,  D-9,  2:  Nebraska 
AFAC,  E-6, 1;  WDNR,  E-7, 1;  fuel  economy: 
AAMA.  D-3, 1-2:  AMI,  D-7,  4-5;  DOE,  B-10, 4; 
Honda,  D-15,  3-4;  NPGA,  D-5.  5;  Sun,  D-13,  2: 
WDNR.  E-7, 1;  fuel  cost:  AAMA.  D-3, 1-2:  AMI, 
D-7,  4-5;  DOT/NHTSA,  E-2,  2;  EIA/OIAF,  E-3, 1: 
Honda,  D-15,  3-4;  Nebraska  AFAC  E-6,  1;  Sun,  D- 
13.  2;  emlsswriM  certification:  AAMA,  I>-3, 1-2: 
AMI,  D-7. 4-5:  EIA/EDID,  E-1,  2-3;  EIA/EEU-ISD, 
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those  comparisons,  the  comments  also 
indicated  that  consumers  will  need  to 
know  the  AFV's  price,«>  maintenance 
costs,*'  passenger  and  cargo  space,*! 
vehicle  performance,*^  and  fuel 
composition.**  Three  comments  also 
stated  that  consumers  will  need 
telephone  numbers  for  additional 
sources  of  information  about  alternative 
fuels  and  AFVs.** 

Third,  the  Commission  sought 
comment  on  the  information  that  should 
be  disclosed  (as  opposed  to  merely  what 
is  relevant)  to  consumers  to  help  them 
make  reasonable  purchasing  choices 
and  comparisons.**  The  most  frequently 
mentioned  factor  to  be  disclosed  on  fuel 
dispensers  was  unit  pricing  information 
comparing  the  cost  of  the  ^el  to  a 
standard  unit  (e.g.,  a  gallon  of 
gasoline).*''  Other  factors  included 
health  and  safety  information,**  and  fuel 
type  (or  name),*9  rating  (octane  or 
cetane,  as  appropriate),9o  emissions,'' 
energy  content,"  principal  ingredient,'' 
and  quantity  purchased. »«  Boston 
Edison  stated  that  the  labels  should 
identify  the  percentage  of  fuel  that 


E-9.  1:  ETC.  D-14,  6;  Nebraska  AFAC,  E-«.  1; 
NPGA.  D-5,  5;  WDNR,  E-7.  1;  cruising  range:  DOE, 
E-10.  4;  ElA/OIAF.  E-3.  1;  ETC.  I>-14.  6;  Honda. 
D-15.  3-4;  Sun,  D-13.  2;  WDNR.  E-7.  i.fuel  tank 
capacity:  EIA/EEU-ISD.  E-9.  1;  Sun.  D-13.  2;  safety 
ElA/EDID.  E-1.  2-3;  NCGA,  D-«.  2;  Nebraska 
AFAC.  E-6.  1 :  refueling  ease  and  access:  ETC.  D- 
14.  6;  Nebraska  AFAC,  E-«.  1;  NPGA.  r>-5.  5: 
refueling  time:  DOE.  E-10.  4.  ElA/OIAF.  E-3,  1. 

•oAAMA.  D-3.  1-2;  EIA/EDID,  E-1,  2-3;  ETC  I>- 
14.6. 

•'  AMI,  D-7.  4-5;  EIA/EDID.  E-1.  2-3;  Nebraska 
AFAC  E-6.  1. 
"BLA/EEU-ISD.  E-8.  1;  ETC,  D-U.  6. 
"EIA/EDID.  K-1.  2-3;  ETC.  I>-14.  6;  Nebraska 
AFAC.  E-6.  1. 

"Nebraska  AFAC  E-6. 1.  The  comments  further 
indicated  that  consumers  will  need  to  know 
whether  the  vehicle  has  been  converted  to 
alternative  fuel  operation  and.  If  so.  the  identity  of 
the  manufacturer  of  the  conversion  kit  and  the 
installer  of  the  system.  AAMA.  I>-3. 1-2;  AMI.  D- 
7,  4-5;  NCGA.  D-9.  2.  One  comment  stated  that 
consumers  will  need  to  know  the  expected  battery 
life  for  electric  vehicles.  ElA/OlAF,  E-3. 1. 

"EIA/EEU-ISD.  E-fl.  1;  Minnesota.  E-«.  2-3; 
NCGA,  D-9.  2. 
»»58  FR  64914.  64915.  Det  10,  1993. 
"AAMA.  D-3.  2;  AMI.  D-7.  3;  Boston  Edison.  D- 
11.12;  DOE.  E-10,  3:  EIA/EEU-ISD.  E-9.  2:  ETC  D- 
14.  7;  Mobil.  D-16.  5;  PCC.  D-6.  3. 

"EMA.  D-18.  3;  EMA,  D-18.  3;  ETC.  D-14,  7; 
Nebraska,  E-6.  2;  NHTSA.  E-2.  2;  WDNR.  E-7.  2. 
"AAMA.  D-3.  2;  AMI.  D-7.  3;  AFl.  D-17.  4-5; 
ELA/BEU-ISD.  E-9.  2;  Nebraska.  E-6.  2;  NHTSA.  E- 
2,  2;  Sun.  D-13. 1. 
"AMI,  D-7.  3;  EMA.  D-18.  3;  Nebra-ska.  E-6.  2. 
»' AMI.  D-7.  3;  Boston  Edison.  D-11.  12. 
MAGA/NGVC.  D-e.  9-10  (labels  should  compare 
"the  amount  of  energy  In  different  fuels  by 
indicating  the  quantity  •  •  •  of  different  fuels 
needed  to  equal  the  energy  content  in  gasoline"]; 
Boston  Edison.  I>-11. 11  (the  British  Thermal  Unit 
"provides  the  most  accurate  unit  of  measure  that 
can  be  used  to  evaluate  the  relative  merits  of  each 
type  of  fuel"). 
•'AMI.  D-7.  3. 
»«EIA/EEU-ISD.E-9.  2. 


comes  from  domestic  sources."  The 
Minnesota  Department  of  Agriculture 
said  there  is  no  need  to  mandate  labels 
on  the  fuel  dispenser  itself  because 
"(wjhen  the  fuel  is  being  sold  by  private 
marketers,  they  will  provide  the  most 
appropriate  labeling  for  any  individual 
marketplace."** 

As  to  vehicle  labeling,  the  comments 
recommended  that  information 
regarding  cost,5"  emissions.^  fuel 
economy, »  safety, '<»  fuel  type,'oi  and 
performance  (e.g.,  cruising  range)  "02  be 
disclosed  on  a  label  on  the  vehicle. 
Other  suggested  disclosures  included 
domestic  content  of  the  fuel.'O' 
ownership  type  (individual  or  fleet), >o* 
tank  capadty,'0J  and  fuel  availabihty.'o* 
Two  comments  recommended  certain 
disclosures  for  AFVs,  but  did  not 
specify  where  the  required  information 
should  be  disclosed  (i.e.,  on  a  label,  in 
a  fact  sheet,  or  elsewhere).'*"  API 
suggested  that  the  Commission  develop 
a  brochure  for  consumers  disclosing 
pertinent  information.  •<>• 

C.  Updating  Labeling  Disclosures 

Because  EPA  92  requires  the 
Commission  to  update  its  labeling 
requirements  "periodically."  the. 
Commission  sought  comment  on  how 
firequently  it  should  upnlate  its  labeUng 
requirements. 'w  Eight  comments  stated 
that  the  Commission  should  review  its 
labeling  requirements  at  regular 


•»  Boston  Edison.  D-U.  12. 

••Minnesota.  E-«.  3. 

"AGA/NCVC  D-e.  9-10;  AMI.  D-7.  5:  Boston 
Edison.  D-U.  12;  EIA/EDID.  E-1.  2;  EIA/EEU-ISD. 
E-9.  2;  EIA/OIAF.  E-3. 1;  ETC.  D-14.  7;  RFA.  D- 
2.4. 

"  AGA/NGVC.  D-e.  10-11;  Boston  Edison.  D-11, 
12;  EIA/EEU-ISD,  E-9,  2;  ETC  I>-14,  7;  RFA.  D-2, 
4:  WDNR.  E-7.  2. 

"AMI.  D-7.  5;  DOE.  E-10. 4;  RFA,  D-2,  4;  Sun. 
D-13,  2;WDN'R.E-7,2. 

'"EIA/EDID,  E-1.  2-3;  EIA/EEU-ISD,  E-9.  2; 
NHTSA,  E-2,  2;  WDNR.  E-7,  2. 

'<>'  AMI.  D-7.  4;  API.  D-17.  6;  EIA/EEU-ISD.  E- 
9.  2;  Fbtible,  D-«.  2;  MinnesoU.  E-8.  3;  NHTSA.  E- 
2.  2;  WDNR.  E-7.  2. 

•o} Boston  Edison.  D-U.  12;  EIA/EDID.  E-1.  2; 
EIA/EEU-ISD.  E-9.  2;  EIA/OIAF.  E-3.  1;  RFA.  D-2, 
4;  WDNR,  E-7,  2. 

'O' Boston  Edison.  D-U.  12;  RFA.  D-2.  4. 

'o»WDNR,  E-7.  2. 

"»  EIA/EEU-ISD.  E-9.  2;  RFA.  D-2.  4.  DOE 
recommended  refueling  time  and  refueling 
frequency.  DOE,  E-10.  4. 

'"•EIA/EEU-ISD.  &-9.  2. 

""Chicago.  E-4. 4  (ahemative  fuel  mix  ratio, 
economic  advantages,  energy  efTiciency, 
environmental  performance,  miles/altertutive  fuel 
gallon);  NCGA.  D-8.  2  (domestic  content,  renewable 
content.  Global  Warming  Index  rating,  health/safety 
information). 

""API.  D-17.  5.  The  suggested  brochure  would 
disclose  "relative  fuel  costs,  maintenance  costs, 
operational  costs,  emissions  reductions,  possible 
tax  consequences,  and  the  type  of  fuel  needed  to 
power  an  AFV." 

">*  58  FR  64914,  64915,  Dec  10. 1993. 


intervals  (i.e..  either  annually. "o  or 
every  two." '  three,'"  or  five  to  ten 
years)."  J  Other  comments  indicated 
that  the  Commission  should  update 
labels  only  when  necessary  to  reflect 
practical  developments  In 
technology. " "«  Mobil  stated  that  label 
updating  should  reflect  fuel  cost 
changes."* 

D.  Consolidation 

Finally,  the  Commission  sought 
comment  regarding  section  406(a) 's 
direction  that  the  Commission 
consolidate  its  labels  with  other  labels 
providing  information  to  consumers 
"where  appropriate." ' '«  Four  comments 
suggested  that  the  required  information 
could  be  consohdated  with  existing  fuel 
economy  labels.'"  Five  other  comments 
suggested  that  consolidation  would  be 
difficult  or  would  provide  no  benefit  to 
consumers."*  One  comment  stated  that 
these  labeling  requirements  should  not 
duplicate  existing  labels."' 

m.  Proposed  Labeling  Rule 

In  developing  its  labeling  proposal, 
the  Commission  is  required  to  reconcile 
several  competing  concerns.  As  noted 
previously.  EPA  92  directs  the 
Commission  to  develop  uniform  labels 
disclosing  appropriate  cost  and  benefit 
information. '»  However,  in  determining 
what  information  is  appropriate.  It  must 
consider  the  problems  associated  with 
developing  and  pubUshlng  such 
information.  I  J'  The  information  to  be 
disclosed  also  must  be  displayed  on 
simple  labels. '22  Given  this  context,  and 
after  considering  the  comments,  the 
Commission  nroposes  separate  labehng 
requirements  for  alternative  fuels  and 
AFVs.  to  become  effective  90  days  after 
publication  of  a  final  rule  in  the  Federal 
Register.  Because  few  consumers  have 
extensive  experience  with  either 
alternative  fuels  or  AFVs.  the 
Commission's  proposal  is  designed  to  be 
of  use  to  a  general  consumer  audience. 


"o  AGA/NGVC  D-e.  13;  Boston  Edison.  I>-11. 
16;  DOE,  E-10.  4;  EIA/OIAF,  E-3. 1. 

' ' '  Chicago.  E-4. 4-5;  ETC  D-14.  a. 

"I  AMI,  D-7.  5. 

">  RFA.  D-2.  5. 

'  '*  NCGA.  D-fl.  3;  NPGA.  D-5. 6. 

">  Mobil.  D-16.  5. 

"•  42  U.S.CA.  13232(a)  (West  Supp.  1993). 

'"  AGA/NGVC.  D-e.  13;  EPA.  E-5.  S 
(consolidation  with  EPA  labels  should  be 
"investigateldj");  Ford.  D-10.  1;  NPGA.  D-5.  6. 

"•  APL  D-17.  7;  DOE,  E-10,  4;  Mobil.  D-16.  6; 
NCGA.  D-9.  3;  RFA.  I>-2,  5. 

"» ETC.  rv-14.  e. 

'»  42  U.S.Cj\.  13232(a)  (West  Supp.  1993). 

'J'W. 

'»M. 
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A.  Alternative  Fuel  Labeling 

For  the  fuel  labeling  requirement,  the 
Commission  proposes  that  retailers  of 
non-liquid  alternative  fuels  post 
standard  labels  identifying  the 
commonly  used  names  of  those  fuels  on 
fuel  dispensers  and  recharging  stations 
servicing  consumers.  The  labels  would 
be  placed  conspicuously  in  full  view  of 
consumers  and  as  near  as  reasonably 
practical  to  the  fuel's  unit  price.  The 
Commission  also  proposes  requiring 
disclosure  of  the  fuel's  principal 
component  and  permitting  disclosure  of 
other  components,  expressed  as 
minimum  percentages.  These  proposals 
are  analogous  to  provisions  in  the  Fuel 
Rating  Rule  pertaining  to  liquid 
alternative  fuels.'"  The  Commission 
requests  comment  on  the  feasibility  of 
such  disclosures  and  how  they  may  best 
be  accomplished.  The  Commission  also 
seeks  comment  on  whether  a  different 
measure  of  content  (e.g.,  requiring 
disclosure  of  voltage  for  electricity) 
would  be  more  appropriate. 

CNG,  electricity,  and  hydrogen  are  the 
only  non-liquid  fuels  defined  as 
•'alternative  fuels"  in  EPA  92.'2-* 
Although  section  406(a)  directs  the 
Commission  to  issue  labeling 
requirements  for  "alternative  fuels" 
(presumably  for  all  such  fuels),  the 
hquid  alternative  fuels  currently  are 
subject  to  similar  requirements  imposed 
by  the  Fuel  Rating  Rule,  hi  accordance 
with  section  406{a)'s  directive  to  review 
the  rule  "periodically  to  reflect  the  most 
recent  available  information,"  '^J  the 
Commission  will  supplement  the  list  of 
covered  fuels  as  new  non-liquid 
alternative  fuels  are  designated  as 
alternative  fuels  by  DOE. 

The  Commission  developed  this 
relatively  simple  labeling  requirement 
for  fuel  dispensers  after  considering 
how  it  might  best  balance  consumers' 
need  for  useful  and  timely  cost  and 
benefit  information  with  the  problems 
associated  with  displaying  such 
information  In  a  simple  label  format. 
The  requirement  provides  consumers 
with  the  most  important  pieces  of 
information  needed  when  refueling: 
Fuel  type  and  composition.  Although  in 
the  absence  of  this  requirement  sellers 
could  be  expected  to  identify  the  fuel 
sold,  they  may  not  do  so  in  a 
standardized  format.  The  Commission 
believes  that  a  standardized  format 
assists  consumers  in  identif)ing  the 
proper  fjel.'=*  Furthermore,  it  is 


uncertain  whether  they  would  provide 
information  regarding  the  precise 
composition  of  the  fuel. 

In  addition,  comparative  information 
at  the  fuel  pump  is  unlikely  to  be 
necessary  in  most  instances.  For 
consumers  with  dedicated  AFVs  (i.e.. 
vehicles  capable  of  operating  on  only 
one  fuel),  the  selection  process  between 
competing  fuels  is  concluded  once  an 
AFV  is  acquired.  Consumers  driving 
dual  or  flexible  fueled  vehicles  (i.e., 
vehicles  capable  of  being  powered  both 
by  a  conventional  and  an  alternative 
fuel)  will  be  hmited  to  purchasing  fuels 
meeting  their  engines'  requirements 
(one  being  gasoline,  with  which 
consumers  are  already  famiUar  and 
which  is  already  labeled  with  pertinent 
information).  Thus,  providing 
consumers  with  information  comparing 
vcirious  types  of  alternative  fuels  is  best 
done  prior  to  the  time  the  vehicle  is 
acquired. 

"There  also  arc  reasons  to  avoid 
requiring  additional,  less  important 
information.  One  consideration  is  the 
avoidance  of  information  overload.  In 
contrast  to  vehicle  purchases, 
consumers'  fuel  purchases  typically 
occur  in  a  quick  transaction.  In  a  Report 
to  Congress  assessing  the  need  for  a 
uniform  national  label  on  fuel  pumps, 
the  Commission  noted  that  time 
constraints  may  affect  how  consumers 
read,  understand,  and  use 
information. 'Z7  Indeed,  "studies  show 
that  less  accurate  information 
processing  occurs  imder  time 
constraints;  test  subjects  focus  on  fewer 
pieces  of  information  and  unduly 
emphasize  negative  information."  'J* 
Simplicity  therefore  is  a  greater 
consideration  in  labeling  of  fuels  than  in 
the  labeling  of  AFVs. 

To  avoid  cluttering  labels  further,  the 
Commission  also  believes  that  it  should 
not  consolidate  these  labels  with  other 
mandatory  labels  or  require  otherwise 
duplicative  disclosures.'^  For  example, 
a  labeling  proposal  that  the  National 
Conference  on  Weights  and  Measures 
("NC\VM"),  a  consensus  standards- 
wTiting  organization  for  state  and  local 
regulatory  agencies,  is  considering 
would  require  that  retail  CNG 
dispensers  display  the  quantity  of  CNG 
in  gailons-of-gasoline  equivalents  to 
help  consumers  compare  the  price  of 
CNG  to  gasoline.  1 30 


The  proposed  labeling  requirement 
also  has  the  advantage  of  placing  equal 
regulatory  requirements  on  all 
competing  fuels."'  The  Fuel  Rating 
Rule's  labeling  requirements  cover  only 
liquid  alternative  fuels.  Although  that 
Rule  serves  a  different  purpose, "^  the 
Commission  believes  that  harmonizing 
labeling  requirements,  when 
practicable,  is  appropriate. '^^  Fuel 
Rating  Rule  labels  for  liquid  alternative 
fuels  must  identify  the  commonly  used 
name  of  the  fuel  and  the  amount, 
expressed  as  a  minimum  percentage  by 
volume,  of  the  fuel's  principal 
component.  "•»  That  Rule  also  permits 
disclosure  of  other  components,  also 
expressed  as  a  minimum  percentage.'" 
The  Commission  is  proposing 
disclosure  of  the  same  Information  for 
non-liquid  alternative  fuels.  The 
Commission  further  proposes  that  the 
alternative  fuels  labels  follow  the  same 
size  and  format  requirements  of  the  Fuel 
Rating  Rule."*  The  Commission  also 
seeks  comment  regarding  how  the 
components  of  those  fuels  can  be 
calculated  or  expressed. 

B.  AFV  Labeling 

For  the  AFV  labeling  requirement,  the 
Commission  proposes  that  original 
equipment  manufacturers  ("OEMs")  and 
AFV  conversion  companies  affix,  and 
AFV  dealers  maintain,'"  standard 
labels  on  new  AFVs  sold  or  offered  for 
sale  to  consumers.  "8  The  labels  would 


'"  58  FR  at  41374  (to  be  codified  at  16  CFR 
306.10(b)(1)  and  306.10(0). 

'"  42  U.S.C.A.  13211(2)  (West  Supp.  1993). 

<^  42  U.S.CA.  13232(a)  (West  Supp.  1993). 

■^  Comments  stating  that  fuel  type  (or  name) 
should  be  disclosed  are  cited  at  note  80. 


"'Federal  Trade  Commission.  Study  Of  A 
Uniform  National  Label  For  Devices  That  Dispense 
Automotive  Fuels  to  Consumers  (1993)  (hereinafter 
rrcStud>').  at  29. 

<»W.  at  29  0.152. 

'  ^  See  ETC.  D-1 4.  7-8  (AFV  labels  should  not 
duplicate  existing  labels). 

'»U.S.  Department  of  Commerce.  National 
Institute  of  Standards  and  Technology,  Bepoit  of 


the  78th  Naticnal  Conference  on  Weights  and 
Measures  229-33  (1993). 

•>'  RFA,  D-2.  5  (labeling  should  extend  to  all 
alternative  fuels,  as  that  term  is  defined  in  EPA  92, 
sold  to  consumers);  Sun.  D-1 3.  1  (same). 

'"The  purpose  of  the  EPA  92  amendments  to 
title  U  of  the  Petroleum  Marketing  Practices  Act.  15 
use.  2821-2825.  was  to  give  purchasers 
information  they  need  to  choose  the  correct  lyp"!  or 
grade  of  fuel  for  their  vehicles.  58  FR  at  41356. 

'"See  API.  D-17.  4.  8  (labels  re-i.uired  by  Fuel 
Rating  Rule  provide  sufficient  information):  RFA, 
D-2,  5  (same):  Sun.  D-13.  1  (fuel  descriptor  labels 
should  apply  to  all  available  alteriiative  fuels). 
Retailers  of  liquid  alternative  fuels  have  additional 
responsibilities  under  the  Fuel  Rating  Rule,  e.g., 
posting  consistent  with  rating  certified  to  retailer 
and  maintaining  required  records.  See  58  FR  at 
41374  (to  be  codified  as  16  CFR  306.10(d)  and 
306.11).  The  Commission  believes  that  those 
requirements  are  beyond  ihs  scope  of  its  mandate 
under  Section  406(a). 

IM58FR  at  41373  (to  be  codified  at  16  CFR 
306.0())((2)). 

|»W. 

'»*58  FR  at  41 375  (to  be  codified  at  16  CFR 
306.12).  Labels  required  by  the  Fuel  Rating  Rule  are 
3  inches  wide  by  2',^  inches  long,  with  process 
black  type  on  an  orange  background. 

"^  EPA's  fuel  economy  label  is  required  to  be 
affixed  and  maintained  in  a  similar  fashion.  46 
U.S.C  2006. 

"•The  term  "consumer"  is  not  defined  in  EPA 
92.  The  Commission  proposes  that  "consumer"  be 
defined  as  a  person  (i.e..  an  individual,  corporation, 
or  any  other  business  organization)  purchasing  a 
new  AFV  from  a  dealer  or  AFV  conversion 
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consist  of  three  parts.  The  first  part 
would  disclose  fuel  tank  capacity  of  the 
l&beled  AFV;  the  second  part  would 
contain  a  list  of  comparative  factors 
relevant  to  AF\'s  in  general;  and  the 
third  part  would  direct  consumers  to 
other  sources  of  information. 

As  noted  previously,  the  Commission 
believes  that  comparative  information 
would  be  most  useful  to  consimiers 
prior  to  the  time  the  vehicle  is 
purchased.  In  developing  its  proposal 
for  AFV  labeling,  the  Commission 
considered  requiring  disclosure  of 
iliformation  pertaining  to  all  the  factors 
cited  in  the  comments,  including  fuel 
and/or  operating  costs  and 
envirormiental  impact  (i.e.,  emissions). 
Information  about  those  factors  would 
clearly  help  consumers  make 
purchasing  choices,  assuming  the 
information  was  accurate, 
luiderstandable  and  comparable. 

For  most  of  those  factors,  however, 
the  Commission  has  tentatively  decided 
that  the  level  of  detail  necessary  to 
convey  balanced,  accurate  information 
t(^  consumers  cannot  be  contained  on 
tlje  "simple"  label  envisioned  by 
Cor-gress.  For  example,  an  accurate 
assessment  of  the  hfe-cycle 
environm.ental  impact  of  driving  a 
particular  vehicle  requires  a  review  of 
numerous  factors,  including  emissions 
resulting  from  fuel  production, 
distribution,  handling,  storage, 
dispensing,  and  combustion.'" 
Measuring  each  of  those  factors  itself 
requires  an  analysis  of  numerous 
chemical  compounds,  including  carbon 
monoxide,  nitrogen  oxides, 
hydrocarbons,  chlorofluorocarbons, 
volatile  organic  carbons,  radioactive 
particles,  particulate  matter,  and 
aerosols.  Similarly,  evaluating  the  true 
costs  associated  with  driving  a 
particular  AFV  would  require 
information  about  the  vehicle's 
acquisition  (i.e.,  capital  costs  in 
acquiring  or  converting  an  AFV)  and 
operation  (e.g.,  fuel  costs,  repair  and 
maintenance  costs,  and  any  tax 
consequences). '  ^  All  of  this 


company  (i.e..  not  directly  from  the  manufacturer 
as  a  special  order).  See  GM.  D-12,  1  (medium  and 
heavj-duty  trucks  should  be  excluded  from 
proposed  rule's  scope  because  most  are  custom 
ordered);  Volvo/GM.  D-1.  1  (heavy  duty  trucks, 
because  they  are  custom  ordered,  should  be 
excluded).  The  Commission  seeks  comment  on  this 
deHnition. 

"•  Assessing  only  tail-pipe  emissions  could  be 
MSier,  but  potentially  misleading  because  of  the 
si^ficance  of  the  environmental  impact  involved 
in.  (br  example,  fuel  production. 

'•Sfle.  eg..  26  U.S.CA.  30.  179A  (West  Supp. 
1903)  (creating  tax  credits  for  qualiTied  electric 
vehicles  and  deductions  for  clean-fuel  vehicles  and 
certain  refueling  property). 


information  cannot  be  presented 
accurately  on  a  simple  label. 

Other  cost-benefit  information  (e.g., 
comparing  reliability  by  measuring  each 
ahemative  fuel's  ability  to  start  a  cold 
engine)  is  also  difficult  to  disclose  on  a 
simple  label  because  no  technical 
standards  exist  for  measuring  some 
factors.  1 4'  The  Commission  often  relies 
on  consensus  standards-setting 
organizations,  such  as  the  American 
Society  for  Testing  and  Materials 
("ASTM"),  or  governmental  agencies 
with  engineering  and  technical 
expertise  to  develop  such  standards. '■•i 
Here,  the  comments  did  net  identify  any 
such  standards,  and  the  Commission  is 
not  otherwise  aware  that  standards  exist 
for  all  the  factors.  Witliout  standards 
upon  which  to  base  required 
disclosures,  the  information 
manufacturers  would  provide  would  not 
necessarily  be  comparable,  and  this 
could  be  confusing  to  consumers. 

EPA  92  also  requires  DOE  to  produce 
a  brochure  that  provides  consumers 
with  "relevant  and  objective" 
comparative  information  about  AF\'s 
and  alternative  fuels,  including 
environmental  performance,  energy 
efficiency,  domestic  content,  cost, 
maintenance  requirements,  reliability, 
and  safety. '*3  DOE's  information 
package  also  must  mclude  information 
regarding  conversion  of  conventional 
vehicles  to  run  on  alternative  fuels.'** 
The  brochure  format  will  allow  DOE 
latitude  to  present  valuable  information 
in  fuller  measure.  Accordingly,  there  is 
less  need  for  the  Commission  to  attempt 
to  present  complex  information  in  the 
constrained  format  of  an  AFV  label. 

As  with  labeling  for  alternative  fuels, 
the  Commission  also  believes  that  it 
should  not  consolidate  these  labels  uith 
other  mandatory  labels  or  require 
otherwise  duplicative  disclosures.  For 
AFV  labchng,  EPA  has  proposed  that  its 
fuel  economy  labels  (which  display 
estimated  miles  per  gallon  and  annual 
fuel  cost  information)  be  affixed  on 
AFVs  powered  by  CNG,  ethanol.  and 
methanol. '«  For  dual  fueled  vehicles 
operating  on  these  or  conventional 


'*'  Some  com.-nents  stated  that  the  supporting 
data  on  alternative  fuels  in  general  are 
"controversial,  ambiguous  or  misleading." 
Minnesota,  E-8,  3.  or  "still  unproven."  Mobil,  D- 
16,  2-3,  5. 

'«  See.  e.g.  16  CFR  306.0(fi),  (b)  (octane  rating 
based  on  ASTM  specifications);  16  CTR  305. 5 
(appliance  labeling  based  on  DOE  test  procedures). 

><M2  U.S.CA.  13231  (West  Supp.  1993),  IXDEi 
information  package  must  be  completed  within  18 
months  after  EPA  92'b  enactment  date  (April  1994) 
and  updated  annually  "to  reded  the  most  recent 
available  information."  Id. 

<**ld. 

«■<  56  FR  8856.  8860.  8869-71.  Mar.  1.  1991;  EPA. 
E-5,  2-4. 


fuels,  the  proposed  regulations  would 
require  that  fuel  economy  data  be 
provided  only  for  the  conventional 
fuels;  manufacturers  would  be  given  the 
option  of  posting  such  data  for  the 
alternative  fuels. •■»*  EPA  also  has  been 
directed  to  promulgate  rules  that  require 
fuel  economy  labeling  for  vehicles 
powered  by  LPG,  hydrogen,  electricity, 
and  other  alternative  fuels.'-*^  Rules 
requiring  disclosure  of  information 
about  emissions  certification  '•"»  and 
safety  "»9  are  also  in  effect  or  under 
active  consideration  by  other 
governmental  bodies.  Because 
consum.ers  will  have  immediate  access 
to  this  infonnation  in  other  required 
labels,  the  Commission  believes  that 
providing  the  same  information  on  its 
AFV  labels  (in  a  different  format)  could 
confuse  consumers,  and  is  not  thus 
appropriate. 

As  noted  previously,  EPA  92  directs 
the  Commission  to  update  its  labeling 
requirements  "periodically  to  reflect  the 
most  recent  available  Information."  ''■i 
The  Commission  therefore  intends  to 
monitor  the  industry  as  standards  for 
evaluating  other  relevant  objective 
factors  are  developed.  As  those 
standards  are  issued  by  recognized 
organizations  and  agencies,  the 
Commission  expects  to  update  this  part 
of  the  AFV  labeling  requirements 
accordingly. 

Based  on  the  above  considerations, 
the  Commission  proposes  a  labeling 
requirement  containing  three  parts:  (1) 
Disclosure  of  fuel  tank  capacity,  (2)  a 
list  of  factors  consumers  should 
consider  in  purchasing  AFVs,  and  (3)  a 
notice  directing  consumers  to  other 
sources  of  information. 


i»56  FR  at  8861;  EPA.  E-5.  3-4.  EPA  expects  ihal 
these  regulations  will  be  issued  "in  the  near 
future."  EPA.  E-5.  5. 

""15  U.S.CA.  2006  P.Vest  Supp.  1993). 

'•*"  EPA  currently  requires  emissions  certiHcation 
labels  (which  state  that  the  vehicle  conforms  to 
applicable  EPA  regulations)  for  certain  1994  model 
year  AFVs  powered  by  methanol.  See  40  CFR 
e6.094-35|c)(l)(ii)(A)  (light  duty  vehicles);  40 cm 
86.094-35(c)(l)(ii)(B)(l)  (light  duty  trucks).  In 
California,  state  regulations  require  that  AFV"s 
powered  by  CN'G,  ethanol.  methanol,  and  LPG,  and 
conventional  vehicles  converted  to  run  on  any  of 
these  fuels,  also  carry  such  labels.  Section  1965. 
Title  13.  California  Code  of  Regulations  (CCR); 
California  Air  Resources  Board  Mail-Out  No.  93-34 

i«>The  National  Highway  Traffic  Safety 
Administration  (NHTSA)  has  proposed  requiting  a 
permanent  label  on  CNG  storage  tanks  disclosing 
the  name  and  address  of  the  tank  manufacturer,  the 
month  and  year  of  manufacture,  and  the  maximum 
service  pressure.  58  FR  5323.  Jan.  21.  1993.  NHTSA 
is  also  considering  whether  it  should  require 
labeling  as  to  the  need  for  periodic  reinspection  of 
the  CNG  container,  the  rwed  to  remove  the 
container  from  service  after  its  useful  life,  and  the 
proper  fill  pressure  for  refueling  the  container. 
DOT/NHTSA,  E-2,  1. 

|«42  U.S.C.A.  13232(a)  (West  Supp.  1993). 
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1.  Disclosure  of  Fuel  Tank  Capacity 

Section  406(a)  mandates  that  the 
labels  disclose  cost  and  benefit 
information.  One  principal  piece  of 
cost-benefit  information  is  cruising 
range."'  To  help  consumers  estimate 
this  from  available  data.'"  the 
Commission  proposes  that  fuel  tank 
capacity  be  calculated  and  displayed  for 
each  AFV  sold  or  offered  for  sale  to 
consumers.  Fuel  tank  capacity  would  be 
expressed  in  gallons  for  AFVs  powered 
by  liquid  alternative  fuels,  and  the 
Commission  seeks  comment  on  how  it 
should  be  disclosed  for  gaseous  and 
electric  pwwered  AFVs.'" 

2.  List  of  Comparative  Factors 

The  second  part  of  the  proposed  label 
would  provide  consumers  with  a 
standard  framework  for  evaluating 
issues  relevant  to  AFVs  in  general. 
Information  contained  on  this  part 
could  help  consumers  evaluate 
information  disclosed  on  other  labels,  in 
advertising,  and  from  other  sources.  The 
Commission  has  tentatively  determined 
that  requiring  disclosure  of  a  list  of 
issues  relevant  to  AFVs  in  general  will 
help  consumers  make  choices  and 
comparisons.  The  Commission  also 
expects  that  this  aspect  of  its  labeling 
requirement  will  encourage  AFV 
manufacturers,  converters,  and  dealers 
to  provide  additional  information  to 
meet  consumers'  expectations  and 
needs.'** 

The  AFV  label  would  contain  a  form 
notice  stating,  in  substance,  that 
vehicles  powered  by  different  fuels  have 
di^erent  costs  and  benefits,  and  that 
consumers  should  consider  those 
differences  when  considering  an  AFV 
purchase.  The  label  would  then  list 
factors  consumers  should  consider 
before  purchasing  an  AFV."*  Based  on 


■"  See  notes  74  and  102.  and  accompanying  text 
Several  conunents  stated  that  related  considerations 
(e.g..  fuel  tank  capacity  and  refueling  time)  are 
important  in  their  own  right  See  notes  72.  73.  79. 
and  IDS  and  accompanying  text. 

>"  For  AFVs  with  EPA  fuel  economy  labels, 
cruising  range  can  be  estimated  by  multiplying  fuel 
tank  capacity  by  the  posted  miles-per-gallon  rating 
for  that  vehicle. 

"'For  AFVs  capable  of  operating  on  both 
alternative  and  conventional  fuels,  the  labels  would 
disclose  the  capacity  of  the  tank  or  battery  storing 
the  alternative  fuei  Foe  AFVs  capable  of  operating 
on  multiple  alternative  fuels,  the  labels  would 
disclose  the  capacity  of  the  tank  or  battery  storing 
each  alternative  fuel 

'«See  Bo«on  Edison.  D-n.  13  ( "market  forces 
will  create  Incentives  for  sellers  to  identify  and 
respond  to  consumer  demands  for  information"). 

■"  In  an  unrelated  context,  the  Commission  has 
previously  concluded  that  a  list  of  purchasing 
considerations  could  convey  useful  information  to 
consumers.  See  Used  Motor  Vehicle  Trade 
Regulation  Rule.  Statement  of  Basis  and  Purpose.  49 
FR  45692.  45706.  Nov.  19,  1984  (list  of  major 
defects  that  can  occur  in  used  motor  vehicles 


the  comments  received,  the  Commission 
proposes  that  the  second  part  of  the 
AFV  label  identify  the  following  six 
factors:  fuel  type  (i.e..  the  fuel  or  fuels 
that  power  the  vehicle);  operating  costs: 
environmental  impact;  health  and 
safety;  on-road  p)erformance  (i.e.. 
cruising  range,  cold  start  capability  and 
refueling  time);  and  fuel  availabihty. 

Each  factor  would  be  supplemented 
with  a  brief  explanation  of  how  it  is 
relevant  to  an  AFV  purchase.  For 
example,  for  fuel  type,  the  label  would 
contain  a  statement  that  AFVs  are 
designed  to  be  powered  by  a  certain  fuel 
or  fuels,  and  that  consumers  should  be 
aware  of  which  fuel(s)  powers  that 
particular  AFV.  For  operating  costs,  the 
label  would  state  that  the  total  cost  of 
operating  an  AFV  includes,  among  other 
things,  fuel  and  maintenance  costs,  and 
that  those  costs  for  AFVs  are  different 
than  for  gasoline-fueled  vehicles  and 
can  vary  considerably.  The  label  would 
also  advise  consumers  that  if  the  vehicle 
posts  an  EPA  alternative  fuel-economy 
rating  ("AFER"),"**  they  can  estimate 
their  fuel  costs  per  mile  by  dividing 
their  fuel  cost  (obtained  from  alternative 
fuel  retailers)  by  the  AFER. 

For  environmental  impact,  the  labels 
would  state  that  all  vehicles 
(conventional  and  AFVs)  affect  the 
environment  in  ways  both  direct  (e.g.. 
how  the  vehicle  processes  the  fuel)  and 
indirect  (e.g..  how  the  fuel  is  produced 
and  brought  to  market).  Accordingly,  in 
evaluating  the  environmental  impact  of 
a  particular  AFV,  consumers  should 
consider  all  environmental  costs 
associated  with  driving  a  vehicle 
powered  by  that  alternative  fuel,  as  well 
as  any  benefits  as  compared  to  gasoline. 

The  other  factors  would  follow  a 
similar  format.  For  health  and  safety, 
the  labels  would  notify  consumers  that 
different  fuels  raise  different  health  and 
safety  concerns.  As  a  result,  consumers 
should  consider  any  health  and  safety 
issues  associated  with  normal  driving 
and  refueling,  and  in  the  event  of  an 
accident.  For  on-road  performance,  the 
labels  would  advise  consumers  that 
vehicles  powered  by  different  fuels  will 
differ  in  terms  of  their  cruising  range 
(i.e.,  how  many  miles  the  vehicle  will  go 
on  a  full  supply  of  fuel),  cold  start 
capabilities  (i.e.,  ability  to  start  a  cold 
engine)  and  refueling  and/or  recharging 
time  (i.e..  how  long  it  will  take  to  refill 
the  vehicle's  fuel  tank  to  full  capacity). 


For  fuel  availability,  the  labels  would 
advise  consumers  to  determine  whether 
a  refueling  and/or  recharging 
infrastructure  has  been  developed  for 
the  AFV  under  consideration  which 
meets  their  driving  needs. 

3.  Direction  to  Other  Sources  of 
Information 

The  third  part  of  the  proposed  label 
would  direct  consumers  to  additional 
sources  of  objective  information 
regarding  AFVs.  Several  comments 
stated  that  information  not  required  to 
be  disclosed  by  the  Commission  would 
be  available  to  consumers  in  DOE's 
information  package."^  However.  EPA 
92  does  not  require  AFV  dealers  or 
conversion  companies  to  provide 
consumers  with  copies  of  the  DOE 
information  package  or  to  notify  them  of 
its  availabihty.  Accordingly,  the  third 
part  of  the  proposed  label  would 
contain  a  statement  informing 
consumers  that  further  information 
about  alternative  fuels  and  AFVs  is 
available  hnm  DOE. '« 

4.  Label  Size 

With  respect  to  label  size,  the 
Commission  has  tentatively  determined 
that  a  label  larger  than  the  fuel  pump 
label  is  needed  to  accommodate  the 
greater  number  of  required  disclosures. 
Accordingly,  the  Commission  proposes 
requiring  that  AFV  labels  be  7V2  inches 
wide  by  11  inches  high.  This  is  the  same 
size  as  the  labels  required  by  the 
Commission's  Used  Car  Rule,  which 
have  adequate  room  to  display 
effectively  a  large  amount  of 
information.'" 

rV.  Invitation  to  Comment 

The  Commission  invites  interested 
persons  to  address  any  questions  of  fact, 
law.  or  policy  that  they  believe  may  bear 
upon  the  proposed  rule.  The 
Commission  particularly  desires 
comment,  however,  on  the  questions 
fisted  below. 

All  comments  should  reference  the 
aspect  of  the  proposed  rule  or  question 
being  discussed.  Comments  opposing 
the  proposed  rule  or  specific  provisions 
should,  if  possible,  suggest  a  specific 
alternative.  Proposals  for  alternative 
regulations  should  include  reasons  and 


provides  consumers  with  a  framework  for 
evaluating  and  comparing  warranty  coverage  and 
counteracts  dealer  misrepresentations). 

"*As  noted  pre\'iously,  for  dual  fueled  vehicles, 
EPA's  proposed  regulations  would  give 
manufacturers  the  option  of  posting  fuel  econorr.y 
data  for  the  alternative  fuel  See  note  149  and 
accompanying  text. 


'"  See  AAMA.  D-3,  2;  Ford.  D-10.  2;  CM.  D-12. 

1. 

"•  See  ETC.  D-1 4.  8  (labels  could  include  cross- 
references  to  availability  of  DOE  brochures): 
Minnesota.  E-«.  3  (brochures  with  general 
consumer  information.  Including  phone  numbers  of 
additional  information  resources,  could  be  made 
available  at  the  point  of  purchase). 

>'«  Labels  required  by  the  Used  Car  Rule  are  no 
smaller  than  11  inches  high  by  TV*  inches  wide  in 
black  type  on  a  white  beckground.  16  CFR 
455.2(a':(2). 
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data  explaining  why  the  alternative 
would  better  serve  the  purposes  of  EPA 
92  and  section  406(a). 

Before  adopting  a  final  rule, 
consideration  will  be  given  to  any 
vvTitten  comments  timely  submitted  to 
the  Commission.  Comments  submitted 
will  be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  '^  and  the 
Commission's  Rule  of  Practice, "<>i 
during  normal  business  days  from  8:30 
a.m.  to  5  p.m..  at  the  Pubhc  Reference 
Room,  room  130,  Federal  Trade 
Commission,  6th  and  Pennsylvania 
Ave..  MV..  Washington.  DC  20580. 

A.  Proposed  Labeling  Rule 

1  Alternative  Fuel  Labeling 

The  Commission  is  proposing  that 
retailers  of  non-liquid  alternative  fuels 
post  standard  labels  identifying  the 
commonly  used  names  of  those  fuels  on 
fuel  dispensers  and  on  recharging 
stations  selling  to  consumers. 

(a)  Should  the  Commission  issue  its 
proposal  for  labeling  of  non-liquid 
alternative  fuels  as  a  final  rule?  If  yes. 
why;  if  no,  why  not? 

(b)  What  are  the  advantages  of  the 
Commission's  proposal? 

(c)  What  costs  or  problems  are 
associated  with  the  Commission's 
proposal?  How  might  the  Commission 
modify  its  proposal  to  minimize  any 
such  costs  or  problems,  while 
maintaining  the  benefits? 

(d)  Would  any  disclosures  specified 
by  law  (either  federal,  state,  or  local) 
affect  the  Commission's  alternative- fuels 
labeling  proposal? 

(e)  Should  the  Commission  require 
any  additional  or  alternative 
disclosures,  or  variations  on  the 
proposed  disclosures? 

(1)  If  yes:  (a)  Why?  (b)  What  should 
be  disclosed?  (c)  Are  there  any 
adequate,  generally  accepted  standards 
upon  which  to  base  those  disclosures? 
(d)  What  are  those  standards?  (e)  UTiat 
costs  or  problems  are  associated  with 
this  option?  (f)  How  might  the 
Commission  modify  its  proposal  to 
minimize  any  such  costs  or  problems, 
while  maintaining  the  benefits? 

(2)  If  no.  why  not? 

The  Fuel  Rating  Rule  requires  that  the 
standard  labels  for  liquid  alternative 
fuels  identify  the  amount  of  the  fuel's 
principal  component,  and  permits 
disclosure  of  other  components, 
expressed  as  minimum  percentages  by 
volume-  The  Commission  is  proposing 
this  requirement  for  non-liquid 
alternative  fuels. 


'»S  U.S.C  552. 
""16CFR4.il. 


(f)  Should  the  Commission  require 
disclosure  of  the  princii>al  component 
of  the  non-Uquid  alternative  fuels,  and 
permit  disclosure  of  other  components, 
expressed  as  minimum  percentages? 

(1)  If  yes:  (a)  Why?  (b)  What  are  the 
benefits  of  such  a  requirement?  (c)  What 
are  the  principal  components  of  each  of 
the  non-liquid  alternative  fuels?  (d)  Do 
the  compositions  of  the  non-liquid 
alternative  fuels  vary  from  supplier  to 
supplier?  (e)  How  should  information 
about  those  components  be  calculated 
and  displayed?  (f)  What  costs  or 
problems  are  associated  with  requiring 
such  a  disclosure?  (g)  How  might  the 
Commission  minimize  any  sudi  costs  or 
problems,  while  maintaining  the 
benefits? 

(2)  If  no:  (a)  Why  not?  (b)  Is  disclosure 
of  a  different  measure  of  content  more 
appropriate  (e.g..  requiring  disclosure  of 
voltage  for  electricity)?  (c)  What  should 
that  disclosure  be,  and  why? 

(g)  Should  the  Commission  require 
any  additional  or  alternative 
disclosures,  or  variations  on  the 
proposed  disclosures? 

(1)  If  yes:  (a)  Why?  (b)  What  should 
be  disclosed?  (c)  Are  there  any 
adequate,  generally  accepted  standards 
upon  which  to  base  those  disclosures? 
(d)  What  are  those  standards?  (e)  What 
costs  or  problems  are  associated  with 
Lhis  option?  (f)  How  might  the 
Commission  modify  its  proposal  to 
minimize  any  such  costs  or  problems, 
while  maintaining  the  benefits? 

(2)  If  no.  why  not? 

The  Commission  proposes  that  the 
labels  for  the  non-liquid  alternative 
fuels  follow  the  same  size  and  format 
required  by  the  Fuel  Rating  Rule  for 
liquid  alternative  fuels. 

(h)  Should  the  Commission  require 
the  same  size  and  format  in  its  labeling 
for  non-liquid  alternative  fuels  as 
required  by  the  Fuel  Rating  Rule  for 
liquid  alternative  fuels? 

The  Commission  proposes  that 
labeUng  requirements  for  alternative 
fuels  become  effective  90  days  after 
publication  of  a  final  rule  in  the  Federal 
Register. 

(i)  Does  the  proposed  effective  date 
allow  affected  interests  sufficient  time 
to  comply  with  the  proposed 
requirements? 

(l)Ifyes,  whv? 

(2)  If  no:  (a)  Why  not?  (b)  How  much 
extra  time  would  be  necessary  to 
comply  with  the  proposed  labeling 
requirements  for  alternative  fuels?  Why 
is  tliat  extra  time  necessary? 

2.  AFV  Labeling 

The  Commission  proposes  that  OEMs 
and  AFV  conversion  companies  selhng 
or  offering  to  sell  AFVs  to  consumers 


affix,  and  that  dealers  maintain, 
standard  labels  on  the  vehicles 
disclosing  that  particular  AFV's  fuel 
tank  capacity,  a  list  of  issues  relevant  to 
AFVs  in  general,  and  a  statement 
informing  consumers  that  further 
information  about  alternative  fuels  and 
AFVs  is  available  from  DOE. 

(a)  Should  the  Commission  issue  its 
proposal  for  AFV  labeling  as  a  final 
rule?  If  yes.  why;  if  no,  why  not? 

(b)  What  are  the  advantages  of  the 
Commission's  proposal? 

(c)  What  costs  or  problems  are 
associated  with  the  Commission's 
proposal?  How  might  the  Commission 
modify  its  proposal  to  minimize  any 
such  costs  or  problems,  while 
maintaining  the  benefits? 

(d)  Would  any  disclosures  specified 
by  law  (either  federal,  state,  or  local) 
affect  the  Commission's  AFV  labeling 
proposal? 

(e)  Is  fuel  tank  capacity  a  useful 
measure  for  consumer  comparisons? 

(1)  If  yes:  (a)  Why?  (b)  Will  this 
information  be  provided  by  OEMs  and 
AFV  conversion  companies  in  the 
absence  of  a  regulatory  requirement?  (c) 
Will  disclosure  of  fuel  tank  capacity 
help  consumers  calculate  or  estimate 
cruising  range  or  any  other  important 
purchasing  criteria?  If  so.  which 
purchasing  criteria?  (d)  Is  measuring 
fuel  tank  capacity  in  gallons  appropriate 
for  AFVs  powered  by  liquid  fuels?  (e) 
How  should  fuel  tank  capacity  be 
measured  for  AFVs  powered  by  gaseous 
fuels  or  electricity? 

(2)  If  no,  why  not? 

(f)  Is  a  list  of  six  issues  relevant  to 
AFVs  in  general  on  the  AFV  label 
sufficient  to  alert  consumers  to  issues 
they  should  consider  before  purchasing 
an  AFV? 

(1)  If  yes:  (a)  Why?  (b)  Should  the 
factors  include  the  tj-pes  of  statements 
the  Commission  outlined  for  each  factor 
in  Part  111(B)(2)? 

(2)  If  no.  why  not? 

(g)  Should  the  AFV  label  notify 
consumers  of  the  availability  of  DOE's 
information  package?  Why  or  why  not? 

(h)  Should  the  Commission  require 
any  additional  or  alternative 
disclosures,  or  variations  on  the 
proposed  disclosures? 

(1)  If  yes:  (a)  Why?  (b)  What  should 
be  disclosed?  (c)  Are  there  any 
adequate,  generally  accepted  standards 
upon  which  to  base  those  disclosures? 
(d)  What  are  those  standards?  (e)  What 
costs  or  problems  are  associated  with 
this  option?  (f)  How  might  the 
Commission  modify  its  proposal  to 
minimize  any  such  costs  or  problems, 
while  maintaining  the  benefits? 

(2)  If  no,  why  not? 
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The  Commission  proposes  that  the 
term  "consumer"  be  defined  as  a  person 
(i.e.,  an  indi%'idual,  corporation,  or  any 
other  business  organization)  purchasing 
a  new  .^FV  from  a  dealer  or  AFV 
conversion  company  (i.e.,  not  directly 
from  the  m.inufacturer  as  a  special 
order). 

(i)  Is  the  Commission's  proposed 
definition  of  "consumer"  consistent 
with  section  406(a)'s  mandate  and 
purpose? 

(1)  If  yes,  why? 

(2)  If  no:  (a)  Why  not?  (b)  How  should 
the  definition  be  modified  to  reflect 
more  accurately  section  406(a)'s 
mandate  and  purpose?  (c)  Should  the 
Commission  exclude  used  AI-'V 
purchases  from  the  scope  of  the 
proposed  rule?  VVhy  or  why  not? 

The  Commission  proposes  that  the 
labels  for  AFVs  be  of  the  same  size  and 
format  as  the  labels  required  by  the 
Commission's  Used  Car  Rule. 

(j)  Should  the  Commission  req'oire  the 
same  size  label  in  its  AFV  labeling  as 
required  by  the  Commission's  Used  Car 
Rule? 

(k)  Should  the  Commission  specify 
other  format  issues,  such  as  layout  and 
type  size? 

The  Commission  proposes  tliat  AFV 
labeling  requirements  become  effective 
90  days  after  publication  of  a  final  rule 
in  the  Federal  Register. 

(1)  Does  the  proposed  effective  date 
allow  affected  interests  sufficient  time 
to  comply  with  the  proposed 
requirements? 

(1)  If  ves,  why? 

(2)  If  ho:  (a)  Why  not?  (b)  How  much 
extra  time  would  be  necessary  to 
comply  with  the  proposed 
requirements?  Why  is  that  extra  time 
necessary? 

B.  Fegulatory  Flexibility  Act 

The  Regulato.-y  Flexibility  Act 
("RFA")  "'^  requires  agencies  to  prepare 
regulatory  flexibility  analyses  when 
publishing  proposed  rules  '*'  unless  the 
proposed  rule,  if  promulgated,  would 
not  have  a  "significant  economic  impact 
on  a  substantial  number  of  small 
entities."  "^  Here,  the  economic  impact 
of  both  proposed  requirements  appears 
to  be  de  minimis:  the  Commission 
proposes  no  recordkeeping 
requirements,'"  and  the  proposed 
disclosures  consist  of  information  that  is 
basic  and  easily  ascertainable.  The 


'«  5  U.SC.  601-612. 

'M  5  U.S.C.  603(a). 

|«  5  U.S.C.  605ib). 

""  In  1093  the  Commission  certified  thdl  the  Fuel 
Rating  RiUe's  rttcjuirementa  thai  retailers  post  labels 
and  keep  required  records  would  not  have  a 
significant  i.Tipad.  58  FR  41356,  41371.  Aug.  3, 
19")3. 


Commission  tentatively  concludes  that 
the  proposed  rule  also  will  not  affect  a 
substantial  number  of  small  entities 
because  information  the  Commission 
currently  possesses  indicates  that 
relatively  few  companies  currently  sell 
alternative  fuels  or  manufacture, 
convert,  or  sell  AFVs.  Of  those  that 
manufacture  or  sell  AFVs,  most  are  not 
"small  entit[iesl"  as  that  term  is  defined 
either  in  section  601  of  RFA  '<*  or 
applicable  regulations  of  the  Small 
Business  Administration.'*^ 

In  light  of  the  above,  the  Commission 
certifies  that  the  proposed  rule  would 
not,  if  promulgated,  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  and,  therefore,  that  a  regulatory 
analysis  is  not  necessary.  The 
Commission  requests  comment  on  this 
certification,  and  whether  the  proposed 
rule  will  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
After  reviewing  any  comments  received 
on  this  subject,  the  Comxnission  will 
decide  whether  the  preparation  of  a 
final  regulatory- flexibility  analysis  is 
appropriate. 

C.  Regulatory  Review 

The  Commission  has  implemented  a 
program  to  review  all  of  its  current  and 
proposed  rules  and  guides.  One  purpose 
of  the  review  is  to  minimize  the 
economic  impact  of  new  regulatory 
actions.  As  part  of  that  overall 
regulatory  review,  the  Commission 
solicits  comments  on  the  following 
questions: 

1.  What  changes,  if  any,  should  be 
made  to  the  Proposed  Rule  to  increase 
the  benefits  of  the  Rule  to  purchasers? 

a.  How  would  these  changes  affect  the 
costs  the  Proposed  Rule  would  impose 
on  firms  subject  to  its  requirements? 

2.  What  significant  burdens  or  costs, 
including  costs  of  compliance,  will  the 
Proposed  Rule  impose  on  firms  subject 
to  its  requirements? 

a.  Will  the  Proposed  Rule  provide 
benefits  to  such  firms? 

3.  What  changes,  if  any,  should  be 
made  to  the  Proposed  Rule  to  reduce  the 
burdens  or  costs  that  would  be  imposed 
on  firms  subject  to  its  requirements? 

a.  How  would  these  changes  affect  the 
benefits  provided  by  the  Proposed  Rule? 

D.  Papervtork  Reduction  Act 

If  promulgated,  the  Commission's 
labeling  requirements  would  not 
involve  the  "collection  of  information" 
as  defined  by  the  regulations  of  the 
Office  of  Management  and  Budget 
(  "OMB")  ">»  implementing  the 


Paperwork  Reduction  Act  ("PRA")."''* 
Because  the  Commission's  proposed 
rule  contains  disclosure  requirements 
only,  there  is  no  "information 
collection"  in  this  proceeding  to  submit 
to  OMB  for  clearance.  However,  to 
ensure  the  accuracy  of  its  conclusion, 
the  Commission  solicits  comment  on 
any  paperwork  burden  that  the  public 
believes  the  proposed  requirements  mav 
impose. 

E.  Metric  Usage 

The  metric  measurement  system  is  the 
preferred  system  of  weights  and 
measures  for  United  States  trade  and 
commerce.'"''^  Federal  law  requires 
federal  agencies  to  use  the  metric 
measurement  system  in  all 
procurements,  grants  and  other 
business-related  activities  (including 
rulemakings),  except  to  the  extent  that 
such  use  is  impractical  or  likely  to  cause 
significant  inefficienc.es  or  loss  of 
markets  to  United  States  firms. '"'i  The 
Commission  has  identified  one  section 
of  the  proposed  rule  with  a  potential  for 
use  of  metric  terms.  Specifically,  the 
Commission  is  proposing  that  AFV 
labels  disclose  fueftank  capacity  in 
gallons.  The  Commission  seeks 
comment  on  whether  to  require  metric 
or  dual  (i.e.,  metric  and  non-metric) 
units  for  this  disclosu.^. 

F.  Public  Participation 

1.  Public  Workshop-Conference 

The  Commission's  staff  will  conduct 
a  Public  Workshop-Conference  to 
discuss  v^itten  comments  received  in 
response  to  this  Notice  of  Proposed 
Rulemaking.  The  purpose  of  the 
conference  is  to  afford  Commission  staff 
and  interested  parties  an  opportunity  to 
discuss  and  explore  issues  raised  in  the 
rulemaking  proceeding,  and,  in 
particular,  to  examine  publicly  areas  of 
significant  controversy  or  divergent 
opinions  that  are  raised  in  the  written 
comments.  The  conference  is  not 
intended  to  achieve  a  consensus  of 
opinion  among  participants  or  between 
participants  and  Commission  staff  with 
respect  to  any  issue  raised  in  the 
rulemaking  proceeding.  Commission 
staff  will  consider  the  views  and 
suggestions  made  during  the  conference, 
in  conjunction  with  its  consideration  of 
the  written  comments,  in  formulating  its 
final  recommendation  to  the 
Commission  concerning  the  proposed 
rule. 


'«•  5  U.S.C.  601(6). 
'«  nCFRPart  121. 
'■«5CFR  1320.7(c). 


"«  44  U.S.C.  3501-3520. 

"o  15  U.S.C.  205b.  Spp  alfo  Exec.  Order  No. 
12.770.  56  FR  35801,  )uly  21.  1991  (implementmg 
section  205b). 
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Person.s  interested  in  participating  in 
the  Public  Workshop-Conference  must 
notify  Commission  staff  by  June  8.  1994 
(the  "Public  Workshop  notification 
date")  as  directed  under  the  heading 
ADDRESSES,  above.  Commission  staff 
will  select  a  limited  number  of  parties 
from  among  those  who  submit  both 
requests  to  participate  and  written 
coinments  to  represent  significant 
interests  affected  by  the  proposed  rule. 
These  parties  will  participate  in  an  open 
discussion  of  the  issues.  The  selected 
parties  may  ask  and  answer  questions 
based  on  their  respective  comments.  In 
addition,  the  conference  will  be  open  to 
the  general  public.  Members  of  the 
general  public  who  attend  the 
conference  may  have  an  opportunity  to 
make  a  brief  oral  statement  presenting 
their  views  on  issues  raised  in  the 
rulemaking  proceeding.  Oral  statements 
of  views  by  members  of  the  general 
public  will  be  limited  to  a  few  minutes 
in  length.  The  time  allotted  for  these 
statements  will  be  determined  on  the 
basis  of  the  time  allotted  for  discussion 
of  the  issues  by  the  selected  parties,  as 
well  as  by  the  number  of  persons  who 
wish  to  make  statements. 

If  the  number  of  parties  who  request 
to  participate  in  the  Public  Workshop- 
Conference  is  so  large  that  it  would 
inhibit  effective  discussion  among  the 
participants,  then  Commission  staff  will 
select  as  the  participants  a  limited 
number  of  parties  to  represent  the 
interests  of  those  who  submit,  written 
corements.  Tlie  selections  will  be  made 
on  the  basis  of  the  following  criteria: 

1.  T\\e  party  submits  a  written 
comment  by  the  comment  due  date. 

2.  The  party  notifies  Commission  staff 
of  its  Interest  and  authorization  to 
represent  an  affected  interest  by  the 
Public  Workshop  notification  date. 

3.  The  party's  attendance  would 
promote  a  balance  of  interests  being 
reptesentod  al  the  conference. 

4.  The  party's  attendance  would 
promote  tiie  consideration  and 
discussion  of  the  issues  presented  in  the 
rulemaking  proceeding. 

5.  The  party  has  experti.se  in  issues 
raised  in  the  proposed  rules. 

6.  The  party  adequately  reflects  the 
views  of  the  affected  interest(s)  which  it 
purports  to  represent. 

7.  The  party  has  been  designated  by 
one  or  more  intrrestod  parties  (who 
timely  file  requests  to  participate  and 
written  comments)  as  a  party  who 
shaues  group  interests  with  the 
designator(s). 

8.  The  number  of  parties  selected  will 
not  be  so  large  as  to  inhibit  effective 
discussion  among  them. 

If  they  wish,  commenters  may  designate 
a  specific  party  to  represent  their  shared 


group  interests  in  the  Public  Workshop- 
Conference. 

If  it  is  necessary  to  limit  the  number 
of  participants,  those  not  selected  to 
participate,  but  who  submit  both 
requests  to  participate  and  written 
comments,  will  be  afforded  an 
opportunity  at  the  end  of  the  session  to 
present  their  views  daring  a  limited 
time  period.  The  time  allotted  for  these 
statements  will  be  determined  on  the 
basis  of  the  time  necessary  for 
discussion  of  the  issues  by  the  selected 
parties,  as  well  as  by  the  number  of 
persons  who  wish  to  make  statements. 
If  any  person  cannot  complete  the 
presentation  of  his  or  her  statements  in 
the  allotted  time,  that  person  will  be 
allowed,  within  one  week  thereafter,  to 
file  a  written  statement  covering  those 
relevant  matters  that  he  or  she  did  not 
present  orally.  Except  for  written 
statements  submitted  under  these 
circumstances,  written  submissions  will 
not  be  accepted  after  the  comment  due 
date. 

A  neutral,  third-party  facilitator  will 
be  retained  for  the  Public  Workshop- 
Conference.  The  Public  Workshop- 
Conference  is  currently  scheduled  to  be 
held  at  the  Federal  Trade  Commission, 
Pennsylvania  Avenue  at  Sixth  Street. 
NW..  Washington,  DC.  on  July  20-21. 
1994.  Prior  to  the  conference,  parties 
selected  to  participate  in  the  Public 
Workshop-Conference  will  be  provided 
with  copies  of  written  comments 
received  in  response  to  this  Notice  of 
Proposed  Rulemaking.  A  transcript  of 
the  Public  Workshop-Conference  will  be 
placed  on  the  public  record. 

2.  Supplemental  Notice  of  Proposed 
Rulemaking 

After  reviewing  comments  received  in 
response  to  this  notice,  the  transcript  of 
the  Public  Workshop-Conference,  and 
any  other  properly  filed  submissions, 
the  Commission  will  publish  a 
supplemental  notice  of  proposed 
rulemaking  in  which  it  will  propose  the 
text  of  a  labeling  rule.  The  public  will 
be  given  an  additional  opportunity  to 
comment  on  that  supplemental  notice. 

3.  Motions  or  Petitions 

Any  motions  or  petitions  in 
connection  with  this  proceeding  m.ust 
be  filed  with  the  Secretary  of  the 
Commission.  Such  motions  or  petitions 
will  be  transmitted  to  a  Presiding 
Officar.  The  Presiding  Officer  will  be 
responsible  for  the  orderly  conduct  of 
the  proceeding  and  shall  have  all 
powers  necessary  to  that  end,  including 
the  authority  to  rule  on  all  motions  or 
petitions. 

Applications  for  review  of  rulings  by 
a  Presiding  Officer  will  not  be 


entertained  by  the  Commission  prior  to 
its  review  of  the  entire  record  in  the 
rulemaking  proceeding,  unless  the 
Presiding  Officer  certifies  in  writing  to 
the  Commission  that  a  ruling  involves  a 
controlling  question  of  law  or  policy  as 
to  which  there  is  substantial  ground  for 
difference  of  opinion,  and  that  an 
intermediate  review  of  the  ruling  may 
materially  advance  the  ultimate 
termination  of  the  proceeding  or  that 
subsequent  review  will  be  an 
inadequate  remedy. 

V.  Communications  by  Outside  Parties 
or  Their  Advisors 

Pursuant  to  Commission  Rule  of 
Practice  1. 26(b)(5), '^^  communications 
with  respect  to  the  merits  of  this 
proceeding  from  any  outside  party  to 
any  Commissioner  or  Commissioner 
advisor  during  the  course  of  this 
rulemaking  shall  be  subject  to  the 
following  treatment:  Written 
commimications,  including  written 
communications  from  members  of 
Congress,  shall  be  forwarded  promptly 
to  the  Secretary  for  placement  on  the 
public  record.  Oral  communications, 
not  including  oral  communications  from 
members  of  Congress,  are  permitted 
only  when  such  oral  communications 
are  transcribed  verbatim  or  summarized 
at  the  discretion  of  the  Commissioner  or 
Comm.issioner  advisor  to  whom  such 
oral  communications  are  made  and  are 
promptly  placed  on  the  public  record, 
together  with  any  WTitten 
communications  and  summaries  of  any 
oral  communications  relating  to  such 
oral  communications.  Oral 
communications  from  members  of 
Congress  shall  be  traiiscribed  or 
summarized  at  the  discretion  of  tlis 
Commissioner  or  Commissioner  ailvisor 
to  whom  such  oral  communications  are 
made  and  promptly  placed  on  the 
public  record,  together  with  any  written 
communication  and  summaries  of  any 
oral  communications  relating  to  such 
oral  communications. 

List  of  Subjects  in  16  CFR  Part  309 

Alternative  fuel.  Alternative  fueled 
vehicle.  Labeling.  Trade  practices. 

Authority:  42  U.S.C.A.  13232(a)  (Wert 
Supp.  1993). 

By  direction  of  the  Commission. 

Donald  S.  Clark. 

Secretary. 

|FR  Doc.  94-11102  Filed  5-6-94;  8:45  om) 
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Proclamation  6683  of  May  5.  1994 
Mother's  Day,  1994 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

With  the  signing  of  the  first  Mother's  Day  Proclamation  80  years  ago  Presi- 
dent Woodrow  Wilson  set  aside  the  second  Sunday  in  May  as  a  special 
time  to  pay  tribute  to  America's  mothers.  This  year  I  join  with  Americans 
across  this  great  land  on  May  8.  1994.  to  honor  our  mothers  with  the 
appreciation  and  affection  they  so  richly  deserve. 

Indisputably,  the  role  of  mothers  has  changed  greatly  in  the  last  half-centurv 
They  are  bread  makers  and  breadwinners,  heads  of  households  and  heads 
of  state    caretakers  of  elderly  parents  and  of  newborn  infants.  They  are 
also  volunteers  in  our  communities,  schools,  and  religious  organizations 
Mothers  find  time  to  inspire  and  challenge  their  children  to  dream  bis 
dreams  and  to  do  good  deeds.  They  provide  encouragement  to  their  children 
to  reach  for  the  stars  and  to  strive  for  excellence.  When  our  mothers  succeed 
our  children  succeed.  When  children  succeed,  our  Nation's  future  is  assured. 
Mothers  are  not  only  our  life-givers,  but  they  are  also  our  nurturers  who 
sustain  us  with  deep  and  unconditional  love.  In  a  world  of  constant  change 
they  establish  a  reliable  foundation  of  unchanging  values.  By  instilling  strong 
moral  principles  and  showing  concern  for  social  improvement  and  well- 
being,  mothers  have  used  their  talents,  ideals,  and  energies  to  shape  our 
families,  communities,  and  Nation.  For  their  abiding  devotion,  love,  patience 
and  loyalty,  mothers,  whether  biological,  foster,  or  adoptive,  hold  an  enduring 
place  in  our  hearts.  They  are  anchors  of  their  American  families— our  Nation's 
most  important  source  of  strength.  My  own  mother's  courage  and  determina- 
tion profoundly  influenced  me  in  so  many  ways,  and  she  will  always  remain 
a  guiding  force  throughout  my  life. 

Mother's  Day  gives  us  time  to  pause  and  reflect  on  the  manner  in  which 
mothers  contribute  to  their  families  and  the  Nation  through  their  hard  work, 
dedication,  and  daily  sacrifices.  We  can  best  observe  Mother's  Day  by  express- 
ing our  thanks  and  our  gratitude  for  the  blessings  and  bounties  'that  mother- 
hood holds. 

NOW.  THEREFORE.  I.  WILLIAM  J.  CUNTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  Sunday.  May  8.  1994.  as  "Mother's  Day." 
I  urge  all  Americans  to  express  their  love  and  respect  for  their  mothers 
and  to  consider  how  much  they  have  contributed  to  the  well-being  of  our 
country.  I  call  upon  all  citizens  to  observe  this  day  with  appropriate  programs 
ceremonies,  and  activities. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fifth  day  of 
May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
eighteenth. 
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Oh.  XIV 22537 


7  CFR 

210 23613 

220 23613 

271 22723 

272 22723 

273 22723 

301 22491 

723 22723 

1240 22492 

1413 22494.22495 

1427 .22494.  22495 

1434 23789 

1464 22723 

1941 22961 

1943 _ 22961 

1945. 22961 

1980 23614 

Proposed  Rules: 

Ch.  VII 22938 

300 22538 

319 22538 

1468 22546 

1530 23017 

1823 _ 23018 

1910 23018 

1941 23018 

1942 23018 

1943 23018 

1944 22018 

1945 23018 

1 948 2301 8 

1951 .22548.23018 

1980 .23018.23173 

4285 23804 

9  CFR 

78 22496 

Proposed  Rules: 

50 23810 


77 „._ 23810 

92 23810 

381 .22554 

10  CFR 

12 23119 

Proposed  Rules: 

50 23641 

51 23030 

73 23641 

12  CFR 

5 22497 

207 _..23124 

210 22962 

220 _....23124 

221 „ 23124 

224 23124 

225 22967 

265 22967 

563b 22725 

575 .'. 22725 

608 23615 

615 22735 

Proposed  Rules: 

205 „ 23031 

335 -22555 

563b 22764 

575 22764 


13  CFR 

121 


..23131 


14  CFR 

23 :...23095 

29 22499 

39 23132. 

23133.  23135.  23136.  23138. 

23139.  23142.  23143.  23144. 

23146.  23148.  23150.  23615. 

23792 

71 22502,  22503.  22736. 

22737. 22969. 22970. 236 1 7. 
23618.23619.23620.23621 

97 22738 

Proposed  Rules: 

Ch.l 22565 

25 22218.22766 

39 22565.  22769.  22771. 

23031.23174 

71 22567.  22568.  22569. 

22570, 23033. 23034. 23642 
73 23644 


15  CFR 

7 

285 

290 


.22742 
.22742 
.22504 


16  CFR 

305 

Proposed  Rules: 
300 


.23623 


.23645 


li 
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301 23645 

303 23646 

309 24013 

455 - 23647 

17CFn 

30 22505.22971 

200 23794 

Proposed  Rules: 

240 22773 

18CFR 

284 22753.23624 

19CFR 

4 23794 

123 23794 

Proposed  Rules: 

101 23817 

21  CFR 

520 22753 

606 23636 

660 23636 

Proposed  Rules: 

73 23035 

74 23055 

168 23055 

172 23055 

173 23055 

182 23055 

184 23055 

878 23036 

24  CFR 

92 22506 

880 22754,22916 

831 22754.22916 

883 22754,22916 

884 22916 

886 22916 

25  CFR 

Proposed  Rules: 

Ch.l 23774 

26  CFR 

25 23152 

602 23152 

Proposed  Rules: 

1 22773 

28  CFR 

0 23637 

527 23998 

30  CFR 

&35 22507 

Proposed  Rules: 

914 23176 

915 23177 

917 23649 

950 22571 

31  CFR 

601 22972 

32  CFR 

706 22755 

Proposed  Rules: 

298 23649 

33  CFR 

117 23158 


150 23095 

165 23158 

166 23774 

Proposed  Rules: 

too 22573 

165 23179 

181 23651 

402 23180 

34  CFR 

668 ...23095 

Proposed  Rules: 

Ch.  VI 22775.  22776 

383 24000 

36  CFR 

1253 23637 

37  CFR 

251 23964 

252 23964 

253 23964 

254 23964 

255 23964 

256 23964 

257 23964 

258 23964 

259 23964 

301 23964 

302 23964 

303 23964 

304 23964 

305 23964 

306 23964 

307 23964 

308 23964 

309 23964 

310 23964 

311 23964 

39  CFR 

111 23038.23158 

265 22756 

40  CFR 

52 22757. 

22973.  23164.  23167.  23796 

60 22758.22759 

185 23799 

712 22519 

716 22519 

Proposed  Rules; 

52 22776.23264 

59 22775 

65 22795 

80 _ 22800 

81 23264 

165 22574 

300 23819 

721 23041 

745 23041 

41  CFR 

302-11 22519 

42  CFR 

Proposed  Rules: 

434 23820 

435 23820 

43  CFR 

7041 23638 


Proposed  Rules: 

11 , 23098 

46  CFR 

Proposed  Rules: 

540 23182 

47  CFR 

1 22980 

73 22995.22996 

Proposed  Rules: 

1 23042.23183 

73_ 22814, 

23042.  23043.  23183,  23184 
76 23183 

48  CFR 

217 22759 

225 23169 

533 22520 

1804 23800 

1315 ;.22521 

1 831 22521 

1842 23800 

1843 23802 

1852 22521,23800 

Proposed  Rules: 

32 23775 

52 23776 

49  CFR 

571 22997 

Proposed  Rules: 

571 23184,23662 

580 23186 

50  CFR 

217 -. 23169 

227 23169 

301 22522 

641 22760 

651 22760 

661 22999,  23013 

663 23638 

675 22762,23172 

Proposed  Rules: 

17 23824 

36 23043 

261 23095 

262 23095 

263 23095 

267 23095 

301 23664 

642 23681 

671 23664 

672 .23044,  23664 

675 23044.23664 

676 23664 

677 23664 

LIST  OF  PUBLIC  LAWS 

This  Is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  beconDe  Federal  laws.  It 
may  be  used  in  conjunction 
wTth  "P  L  U  S"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 


Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Govemmen.l 
Printing  Office.  Washington, 
DC  20402  (phone.  202-512- 
2470). 

H.R.  2884/P.L.  103-239 

School-to-Work  Opportunities 
Act  of  1994  (May  4.  1994, 
108  Stat.  568;  41  pages) 

H.R.  821/P.L.  103-240 

To  amend  title  38.  United 
States  Code,  to  extend 
eligibility  for  burial  in  na!ioaa> 
cemeteries  to  persons  who 
have  20  years  of  servce 
creditat)le  lor  retired  pay  as 
memtjers  of  a  reserve 
component  of  the  Armed 
Forces  and  to  their 
dependents   (May  4.  ty9J 
108  Stat.  609-  1  page) 

H.R.  3693/P.U.  103-241 

To  designate  the  United 
States  courthouse  undei 
construction  m  Denver, 
Colorado,  as  the  "Byron  Wtvte 
United  States  Courthouse' 
(May  4.  '.994;  108  Stat.  6i0, 

1  page') 

S.  375/P.L    103-242 

Rio  Grande  Designatioii  Act  o^ 
1994  (May  4,  i994    108  Sial 
611;  2  pages) 

S.  1574/P.L.  103-243 

To  autfTorize  appropriations  lor 
the  Coastal  Hentage  Trail 
Route  in  the  State  of  New 
Jersey,  and  for  other 
purposes.  (May  4,  1994;  108 
Stat.  613:  1  page) 

S.J.  Res.  143/P.L.  103-244 

Providing  for  the  appointment 
of  Frank  Anderson  Shrontz  as 
a  citizen  regent  of  the  Board 
of  Regents  of  the  Smithsonian 
Institution.  (May  4.  1994;  108 
Stat  614;  1  page) 

S.J.  Res.  144/P.L.  103-245 

Providing  tor  the  appointment 
of  Manuel  Luis  Ibanez  as  a 
citizen  regent  of  the  Board  of 
Regents  of  the  Smithsonian 
Institution.  (May  4,  1994;  108 
Stat.  615;  1  page) 

S.J.  Res.  150/P.L.  103-246 

To  designate  the  week  of  May 

2  through  May  8.  1994.  as 
"Public  Service  Recognition 
Week".  (May  4.  1994;  108 
Stat.  616;  2  pages) 

Last  List  May  5,  1994 
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CFR  CHECKUST 


This  checkiist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  slock 

numbers,  prices,  aixj  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printina 

Office. 

A  cfwcklist  of  current  CFR  volumes  compnsing  a  complete  CFR  set. 
also  appears  in  the  latest  issue  of  the  LSA  {List  of  CFR  Sections 
Affected),  which  is  revised  rrxsnthly. 

The  annual  rate  for  subscnptKJn  to  all  revised  volumes  is  S829.00 
domestic,  $207.25  addibonal  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents.  Attn:  New  Orders 
P.O.  Box  371954.  Pittsburgh.  PA  15250-7954.  All  orders  must  be  ' 
accompanied  by  remittance  (check.  nxKiey  order.  GPO  Deposit 
Account.  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  783-3238 
from  8:00  am.  to  4:00  p.m.  eastern  time,  or  FAX  your  ctiarqe  orders 
to  (202)  512-2233 


TltlB  Stock  Number  Price 

1.  2  (2  Seserved) (869-022-00001-2) $5.00 

3  (1992  CompilatKXi 
orvj  Parts  100  cjnd 
'Ojl)  (869-019-00002-0) 17.00 


. (869-022-00003-9) 


5.50 
5  Parts: 

l-69t'  ..._ (869-019-00004-6) 21.00 

70O-I199 (869-019-0000^) 17.00 

1200-tnd,  6  (6 

Reserved) (869-022-00006-3) 23.00 

7  Parts: 

0-26  (869-019-00007-1) 20  00 

27-4$ (869-019-00008-^) 13.00 

46-51   (869-022-00009-8) 20  00 

62  .,_ (869-01 9-000 10- 1) 28.00 

53-209 (869-019-0001 1-9) 21.00 

210-»9 (869-022-00012-6) 3200 

300-J99 (869-0 19-000 13-5) 15.00 

.(869-022-00014-4) 18.00 

(869-022-00015-2) 22.00 

.(869-019-00016-0) 33.00 

10OO-I059  „..: (869-01W)OOI7-8)  20.00 

1060-1 1 19  _ (869-019-00018-6)  13.00 

1120-1 199  (869-019-00019-4) 1 1.00 

120O-I499  (869-019-00020-6) 27.00 

150O-1899  (869-019-00021-6) 17.00 

190O-I939  (869-019-00022-4) 13  00 

1940-1949  (869-019-00023-2)  27  00 

1950-1999  (869-019-00024-1) 32  00 

2000-€r;d (869-019-00025-9) 12  00 


Revision  Date 
Jon.  1,  1994 

'Jen.  1,  1993 
Jan.  1,  1994 

Jan.  1.  1993 
Jon.  I,  1993 

Jon.  1,  1994 


Jan.  1, 
Jan.  1, 
'Jan.  1, 
Jan.  1, 
Jan.  1, 
Jon.  1, 
Jan.  I, 
Jon.  1, 
Jan.  1, 
Jon.  1, 
Jon.  1. 
Jan.  1, 
Jan.  1, 
Jon.  1, 
Jon  1, 
Jon.  1, 
Jon.  1, 


Jan. 
Jon. 


1993 
1993 
1993 
1993 
1993 
1994 
1993 
1994 
1994 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 


8 (869-019-00026-7) 

Parts: 


20  00        Jan.  1,  1993 


9 

1-199 

200-€ij 


(869-019-00027-5)  27.00  Jon.  1.  1993 

(869-019-00028-3) 21.(X)  Jon.  1,  1993 

10  Pirts: 

0-50, (869-022-00029-2) 29.00  Jan  1   1994 

51-19^ (869-0 1W)0030-5) 21.00  Jon.  1.  1993 

200-3SV (869-022-0003 M) 1500  'Jan.  I    1993 

400-499 (869-0 19-0O032-1) 20.00  Jon.  1    1993 

500-€|id  (869-019-00033-0) 33.00  Jon.  1.  1993 

11  -. - (869-01 9-00034-8) 1300  Jan.  1,  1993 

12  Parts: 

1-lW  (869-022-00025-7) 12.00  Jan.  1,  1994 

200-219 (869-0 19-0(X136^) 15.00  Jon   1,  1993 

220-299 (869-0 19-C0037-2) 26  00  Jan.  1   1993 

300^99 (869-019-00038-1) 21.00  Jon.  1,  1993 

500-599 (869-022-00039-0) 20.00  Jan.  1   1994 

600-Eno  (869-0 19-00040-2)  28.00  Jon   1,  1993 


13  (869-019-00041-1) 


Title 


Stock  Number 


Price       Revlston  Date 


14  Parts: 

1-59  (869-0 1<M)0042-9) 29  00 

«>-139 (869-019-00043-7) 26JQ0 

140-199  ....„ (669-022-00044-6) 13  00 

20O-1199  (869-019-00045-3) 22  00 

1200-End (869-022-00046-2) 16.00 

15  Parts: 

0-299  (869-022-00047-1)  .. 

300-799 (669-019-00048-6) 

800-End  (669-022-00049-7) .. 


15.00 
25.00 
23.00 

16  Parts: 

0-149  „...  (869-022-0005O-1) 6.50 

150-999 (869-019-00051-6) 17JM 

1000-£nd (869-019-00052-6) 24.00 

17  Parts: 

1-199  „...  (869-019-00054-2)  .. 

200-239 (869-019-00055-1)  ., 

240-£nd  (66<M)1'M)C056-9)  _ 

18  Parts: 

1-149  „....  (869-01W)0067-7)  .. 

150-279 (869-019-00056-5)  .. 

280-399 (669-019-00069-3)  .. 

400-€nd  (66'M)  19-00060-7)  .. 

19  Parts: 

1-199  (669-019-00061-5)  .. 

200-End  (669-019-00062-3)  .. 


16.00 
23.00 

30.00 

16.00 
19.00 
15.00 
10.00 

35  OO 
11.00 

20  Parts: 

1-399  (669-019-00063-1) 19.00 

400-499 (669-019-00064-0) 31  00 

500-End  (669-019-00065-6) 30  00 

21  Parts:  . 

1-99  (669-0 1«M)006<i.^) 15.00 

100-169 (869-0194)0067-4) 21.00 

170-199 (669-019-00068-2) 20SXi 

200-299  (869-019-00069-1) 600 

300-499 (869-C 19-00070-4) 34  00 

500-599 (669-019-00071-2) 21  00 

600-799 (869-019-00072-1) 6.00 

600-1299 (869-019-00073-9) 22.00 

1300-£nd (669-019-00074-7) 12.00 

22  Parts: 

1-299  _ (869-019-00075-5)  .. 

300-£nd  (869-019-00076-3) .. 


30.00 
22  00 


Jon.  1,  1993 
Jon.  1,  1993 
Jon  1.  1994 
Jon.  1,  1993 
Jan  1,  1994 

Jon  1,  1994 
Jan.  1.  1993 
Joa  I.  1994 

Jon  1.  1994 
Jon  1.  1993 
JOfi.  1,  1993 

Ap(.  1.  1993 
June  1.  I99J 
June  1,  1993 

Apr  1  1993 
Apr.  1,  1993 
Apr  1.  1993 
Apr  t.  1993 

Apr  1,  1993 
Apr.  1,  1993 

Apr.  1,  1993 
Apr  1,  1993 
Apr  1,  1993 

Apr  1,  1993 
Apr.  1.  1993 
Apr  1.  1993 
Apr  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr  1.  1993 
Apr  1,  1993 

Apr  1.  1993 
Apr  I,  1993 

Apr  1,  1993 

Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1.  1993 


28.00        Jon.  1.  1993 


23  (369-019-00077-1) 21.00 

24  Parts: 

0-199  (869-019-00078-0) 38.00 

200-499 (869-019-00079-6) 36  00 

500-699 (669-019-00080-1) 17.00 

700-1699  „ (669-0 19-0008 1-0) 39.00 

1700-£nd (669-019-00082-8) 15.00 

25  (669-019-00083-6) 31.00  Apr   1,  1993 

26  Parts: 

§§1.0-1-1.60  (669-019-00084^) 21.00  Apr   11993 

§§1.61-1.169 (869-019-00065-2) 37.00  Apr   11993 

§§1.170-1.300 (869-C19-00C&6-1) 23.00  Apr   11993 

§§1301-1400 (669-019-00087-9) 21.00  Apr.  1    1993 

§§1.401-1.440 (869-019-00086-7) 31.00  Apr   1    1993 

§§1441-1.500  (869-0 19-O0C89-5)  23.00  Apr.  1    1993 

§§1.501-1.640 (869-019-00090-9) 20.00  Apr   11993 

§§1.641-1.850 (869-019-00091-7) 2400  Apr.  1    1993 

§§1.851-1.907  (869-019-00092-5) 27.00  Apr.  1    1993 

§§1.906-1.1000  (869-019-00093-3) 26.00  Apr.  1    1993 

§§1.1001-1.1400  (869-019-00094-1) 22.00  Apr   11993 

§§1.1401-€nd  (669-019-00095-0) 31.00  Apr  l' 1993 

2-29  (869-019-00096-6) 23.00  Apr.  1,  1993 

30-39  (869-019-00097-6) 18.00  Apr.  1    1993 

40-49 (869-019-00098-4) 13.00  Apr.  1    1993 

50-299 (869-019-00099-2) 13.00  Apr.  1.  1993 

300-499 (869-017-00100-0) 23.00  Apr   11993 

500-599 (869-019-00101-6) 6.00  «  Apr   1    1990 


IV 
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Tl«« 


stock  Number 


Pr1c« 
8.00 


600-End  (869-0)9-00102-6) 

27  Parts: 

1-199  (869-019-00103-4) 37.00 

200-CrxJ  (869-019-00104-2) 1100 

28  Parts:  

1-42  (869-019-00105-1) 27.00 

43-end  (869-019-00106-9)  21.00 

29  Parts: 

0-99  

100-499 

500-699  

900-1899  

1900-1910  (§§1901.1  to 

1910.999)  

1910  (§§1910.1000  to 

end)  

1911-1925  

1926 

1927-€nd  


Revision  Date 
Apt.  1,  1993 


Title 


Stock  Number 


Price 
26.00 


(869-0 19-00 107-7) 21.00 

(869-019-00108-5) 9.50 

(869-019-00109-3) 36.00 

(869-0)9-00110-7) 17.00 

(869-019-00111-5) 31.00 

(869-019-00112-3) 21.00 

(869-019-00113-1) 22.00 

(869-019-001 14-0) 33.00 

(869-019-001 15-8) 36.00 

30  Parts: 

1-199  (869-019-00116-6)  .. 

200-699  ...„ (869-019-00117-4)  .. 

700-£r>d  (869-019-00118-2)  .. 

31  Parts: 

0-199  (869-019-00119-1)  .. 

200-€nd  (869-019-00120-4) .. 

32  Parts: 

1-39,  VcjJ.  I „ 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 


27.00 
20.00 
27.00 

18.00 
29.00 


1-190  (869-019-00121-2)  .. 

191-399 (869-019-00122-1)  .. 

400-629 (869-019-00123-9)  .. 

630-699 (869-019^)0124-7)  .. 

700-799 (869-019-00125-5)  .. 

800-€nd  (869-O19-00126-3)  .. 

33  Parts: 

1-124  (869-019-00127-1)  .. 

12S-199 (869-019-00128-0)  .. 

200-£nd  (869-01 9-00 129-«)  .. 

34  Parts: 

1-299  (869-019-00130-1)  .. 

300-399 (869-019-00131-0)  .. 

400-£nd  (869-019-00132-6)  .. 

35  (869-01'M)0133-6)  .. 

36  Parts: 

1-199  (869-019-00134^)  .. 

200-End  (869-019-00135-2)  .. 

37  (869-019-00136-1) 20.00 

38  Parts: 

0-17  (869-019-00137-9) 31.00 

18-£nd  (869-019-0013ft-7) 30,00 

39  (869-019-00139-5) 17,00 

40  Parts: 

1-51  (869-019-00140-9) 39.00 

52  (869-019-00141-7) 37.00 

53-59  (869-019-00142-5) 11,00 

60  (869-019-00143-3)  35.00 


30.00 
36.00 
26.00 
14.00 
21.00 
22.00 

20.00 
25.00 
24.00 

27.00 
20.00 
37,00 

12.00 

16.00 
35.00 


61-80  (869-019-00144-1) 

81-85  (869-019-00145-0) 

86-99  (869-019-00146-8) 

100-149 (869-019-00147-6) 

150-189 (869-019-00148-4) 

190-259 ,..„  (869-019-00149-2) 

260-299 (869-019-00150-6) 

300-399 (869-019-00151-4) 

400-424 (869-019-00152-2) 

425-699 (869-019-0015>l) 

700-789 (869-019-00154-9) 


29.00 
21.00 
39.00 
36.00 
24.00 
17.00 
39.00 
18.00 
27.00 
28.00 
26.00 


Api 
SAp(. 

July 
July 

July 
July 
July 
July 

July 

July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 

J  July 

JJuty 

July 
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790-End  (869-019-00155-7)  .. 

41  Chapters: 

1,  1-1  to  1-10  13.00 

1.  1-1 1  to  Appendix,  2  (2  Reserved) 13.00 

3-6 14.00 

7  6.00 

8  4.50 

9  13.00 

10-17  9.50 

18.  Vol.  I,  Ports  1-5  13.00 

18,  Vol.  II,  Parts  6-19 13.00 

18,  Vol,  III,  Ports  20-52 13.00 

19-100  13.00 

1-100  (869-019-00156-5) 10.00 

101  (869-019-00157-3) 30  00 

102-200 (869-019-00158-1) 1 100 

201-£nd  (869-019-00159-0) 12.00 

42  Parts: 

1-399  A....  (869-019-00160-3)  ,. 

40^429 (869-019-00161-1)  .. 

430-£nd  (869-019-00162^)) .. 


Revision  Date 
July  1,  1993 


43  Parts: 

1-999  (869-019-00163-8) 

1000-3999  (869-01 9-00 164HS) 

4000-£nd (869-019-00165-4) 


24.00 
25.00 
36.00 

23.00 
32.00 
14.00 


45  Parts: 

1-199  (869-019-00167-1) 

200-499 „ (869-019-00168-9) 

500-1199  (869-019-00169-7) 

1200-€nd (869-019-00170-1) 


22.00 
16.00 
30.00 
22.00 


46  Parts: 

1-40 (869-019-00171-9) 18.00 

41-69  (869-019-00172-7) 16.00 

70-89  „.  (869-019-00173-5) 8.50 


90-139 (869-019-00174-3) 

140-155 _....  (869-019-00175-1) 

156-165 (869-019-00176-0) 

166-199 (869-019-00177-6) 

200-499 (869-019-00178-6) 


15.00 
12.00 
UJDO 
17.00 
20.00 


500-£nd  (869-019-00179-4) 15.00 

47  Parts: 

0-19  (869-019-00180-6)  .. 

20-39  (869-019-00181-6)  .. 

40-69  (869-019-00182-4)  .. 

70-79  (869-01W)0183-2)  .. 

80-End  (869-019-00184-1)  .. 


24.00 
24.00 
14.00 
23.00 
26.00 

48  Chapters: 

1  (Ports  1-51)  (869-019-00185-9) 36.00 

1  (Ports  52-99)  (869-019-00186-7) 23.00 

2  (Ports  201-251) (869-019-00187-5) 16.00 

2  (Ports  252-299) (869-019-00188-3) 12.00 

3-6 (869-O19-00189-1) 23.00 

7-14  (869-019-0019O-5) 31.00 

15-28  (869-019-00191-3) 31.00 

29-End  (869-019-00192-1) 17,00 

49  Parts: 

1-99  (869-019-00193-0) 23.00 

100-177 (869-019-00194-8) 30.00 


178-199 (869-019-00)95-6) 

200-399 (869-0)9-00196-4) 

400-999 (869-019-00197-2) 

1000-1199  (869-019-00198-1) 

1200-£nd (869-019-00199-9) 


20.00 
27.00 
33.00 
18.00 
22.00 


50  Parts: 

1-199  (869-019-00200-6) 20.00 

200-599 (869-019-00201-4) 21.00 

600-End  (869-019-00202-2) 22.00 
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,  (869-019-00166-2) 27.00   Oct. 
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TMe                                   Stock  Number  Pric«       Revision  Date 

Complete  1994  CFR  set 829.00  1994 

Microfiche  CFR  Edition: 

Complete  set  (one-time  mailing)  188.00  1991 

Complete  set  (one-time  mailing)  188.00  1992 

Connplete  set  (one-time  mailing)  223.00  1993 

!  kjbscription  (mailed  OS  issued)  244.00  1994 

ndividuol  copies 2.00  1994 


I  Becou»  Title  3  b  on  annud  compilotion,  this  volume  and  all  previous  volumes 
should  be  retained  as  o  pefmaneni  reference  source 

2The  July  1,  1985  edition  ol  32  CFR  Ports  1-189  conions  o  note  only  (or 
Ports  1-39  inclusive  for  ttie  lull  text  o(  tt»  Delense  AcquRition  Begtiat«ns 
m  Parts  1-39,  consult  the  three  CfR  volumes  issued  as  o«  July  1.  1984,  contamng 
those  parts, 

JThe  July  1,  1985  edition  ol  41  CFB  Chopters  1-100  conions  o  note  only 
(or  Chapters  1  to  49  Inclusive  For  the  (ull  text  o(  piocurerT>ent  regutatwns 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  o(  July  1, 
1984  contaning  those  chapters. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  Apr. 
I.  1990  to  Mar.  31,  1993.  The  CfR  volume  issued  April  1,  1990,  should  tse 
retained. 

*No  amendments  to  ttvs  volume  were  promulgated  during  the  period  Apr 
1,  1991  to  Mar.  31,  1993.  The  CFR  volume  issued  Apm  1,  1991.  should  be 
retained. 

*No  amendments  to  ttiis  volume  were  promulgoted  during  the  period  July 
1.  1991  to  June  30,  1993.  The  CFR  volume  issued  July  1,  1991,  should  be  retoned 

'No  amerxlments  to  this  volume  were  promulgated  during  tf>e  pefiod  January 
1,  1993  to  December  31,  1993  The  CFR  volume  issued  Januory  1,  1993,  should 
be  retained 


Public  Laws 


103d  Congress,  2d  Session,  1994 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
Issued  irregularly  upon  enactment,  for  the  103d  Congress,  2d  Session,  1994. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I    I  hi^,  enter  my  subscription(s)  as  follows: 


Omer  Processing  Co* 

*  6216 


Charge  your  order. 
Ifa  Easy! 


V/SA 


To  fax  your  orders  (202)  512-2233 
subscriptions -to  PUBLIC  LAWS  for  the  103d  Congress,  2d  Session,  1994  for  $156  per  subscription. 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Riyment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         I    I     I     I     I    I    1    1  ~  1 I 

I I  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City.  State,  ZIP  Code) 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES    NO 

May  wc  make  your  name/address  available  to  other  mailers?  | |   | | 


(Authorizing  Signature)  i"'*»> 

Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRiPTiOrJ  SERViCE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coining.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  dace. 
/ .... 


;AFR  SMITH212J 
JJOHN  SMITH 
:212  MAIN  STREET 
:  FORESTVILLE  MD  20747 


DEC94  R  1 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  date. 

/ 


»••••••••••••••••••••••••••••••••••••••••••••••••••• 


;AFRD0  SMITH212J  DEC94  R  1     : 

jjOHN  SMITH  ; 

:  212  MAIN  STREET  I 

:  FORESTVILLE  MD  20747  • 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM.  Washington.  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


(Mm  Pw.ir— >iB  CodK 

•5468 


Superintendent  of  Documents  Subscription  Order  Form     Chargm  your  order. 

It't  oasyt 


To  fax  your  orders  (202)  512-2233 


I    lYcSj  please  enter  my  subscriptions  as  foCows: 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 

of  Code  of  Federal  Regulations  Sections  Affected,  at  »490  C612.50  foreign)  each  per  year. 

sutjscriptions  to  Federal  Register,  daily  only  (FRCXD).  at  '444  (*555  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $ .  (Includes 

regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  (wrsonal  name 


(Ptease  type  or  print) 


Additional  addresa/attantion  line 


For  privacy,  checit  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account    |    |    |    |    |    |    |    \-\~\ 


QVISA     □  MasterCard   [J^ 


(expiration  date) 


Street  address 


I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  i~n 


City,  State,  Zip  code 


Thank  you  tor  your  order! 


Daytime  phone  Including  area  code 


DM 


Purchase  order  number  (optional) 


Auttx>rizing  signature 

Mafl  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handt)ook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Pubiication  Order  Form 

Order  processing  code:  •5133  Charge  your  order. 

/ft  easyl 

YES,  please  send  me  the  foUowing  indicated  publications:  To  f«  your  orders  >nd  liKHiWe«-<202)  512-2250 


MmM 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change 


Please  Type  or  Print 
2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

I    I  Check  payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        I    1    I    I | — 1 — I — 1~| — I 

I    I  VISA  or  MasterCard  Account 


n 


(aty.  State.  ZIP  Code) 


L 


± 


(Credit  card  expiration  date) 


Thank  you  for  ymtr  order! 


(Daytime  phone  including  area  code) 

(Signature) 

4.  Mafl  lb:  New  Orders,  Superintendent  of  Documents,  PQ  Boot  371954,  Pittsburgh.  PA  15250-7954 


(Rev  12/91) 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  ofHcial  holidays),  by 
the  Office  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  24x  microfiche 
format.  The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $444,  or  S490  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA)  subscription; 
the  microfiche  edition  of  the  Federal  Register  including  the  Federal 
Register  Index  and  LSA  is  S403.  Six  month  subscriptions  are 
available  for  one-half  the  annual  rate.  The  charge  for  individual 
^  copies  in  paper  form  is  S6.00  for  each  issue,  or  S6.00  for  each  group 
of  pages  as  actually  bound;  or  Si. 50  for  each  issue  in  microfiche 
form.  All  prices  include  regular  domestic  postage  and  handling. 
International  customers  please  add  25%  for  foreign  handling.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents,  or  charge  to  your  GPO  Deposit  Account,  VISA  or 
MasterCard.  Mail  to;  New  Orders,  Superintendent  of  Documents, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
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SUBSCRIPTIONS  AND  COPIES 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

WHO:        The  Office  of  the  Federal  Register. 

WH.\T:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:        To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


WASHINGTON,  DC 
(two  briefings) 

May  18  at  9;00  am  and  1;30  pm 
Office  of  the  Federal  Register 
Conference  Room,  800  North  Capitol  Street 
NW,  Washington.  DC  (3  blocks  north  of 
Union  Station  Metro) 


RESERVATIONS: 

202-523-4538 

CHICAGO,  IL 

WHEN: 
WHERE: 

RESERVATIONS: 

June  9  at  9:00  am 

Ralph  Metcalfe  Federal  Building 

Conference  Room  328 

77  West  Jackson  Blvd. 

Chicago,  IL 

1-800-366-2998 

PUBUC 
Subscriptions: 

Paper  or  fiche  202-783-3238 

Assistance  with  public  subscriptions  512-2303 

Single  copiesyback  copies: 

Paper  or  fiche  783-3238 

Assistar.ce  with  public  single  copies  512-2457 

FEDERAL  AGENCIES 

Subscriptions: 

Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 

For  other  telephone  numbers,  see  the  Reader  Aids  section 
at  the  end  of  this  issue. 
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Agency  for  Health  Care  Policy  and  Research 

NOTICES 

Meetings;  advisory  committees: 
May,  24165-24166 

Agency  for  Toxic  Substances  and  Disease  Registry 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Health  consultations  and  public  health  assessment 
activities  program,  24163-24165 


Agricultural  Marketing  Service 

RULES 

Commodity  laboratory  testing  programs: 
Analytical  testing  services;  agency  reorganization,  24318- 
24325 

Honey  research,  promotion,  and  consumer  information 
order 

Correction,  24217 
Milk  marketing  orders: 

Ohio  Valley  et  al.;  correction,  24030-24031 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Cooperative  State  Research  Service 
See  Food  Safety  and  Inspection  Service 

Bonneville  Power  Administration 

NOTICES 

Floodplain  and  wetlands  protection;  environmental  reviewr 
determinations;  availability,  etc.: 
Idaho  Wildlife  Mitigation  Projects,  ID,  24127 
Lower  Yakima  Valley  Wetlands  and  Riparian  Project, 
WA,  24127-24128 
Pacific  Northwest-Pacific  Southwest  Intertie;  non-Federal 
participation  Federal  marketing  and  joint  ventures 
record  of  decision;  availability,  24128 

Centers  for  Disease  Control  and  Prevention 

NOTICES 
Meetings: 
Vital  and  Health  Statistics  National  Committee,  24166 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 

Masonboro  Inlet,  NC;  safety  zone,  24048-24049 

Port  Canaveral,  FL;  security  zone,  24047-24048 
Vessel  documentation  and  measurement: 

Vejssel  rebuild  standards;  policy  statement.  24060- 
NOTICis 
Committees;  establishment,  renewal,  termination,  etc.: 

Houston/Galveston  Navigation  Safety  Advisory 
Committee,  24209 

Commerce  Department 

See  National  Oceanic  and  Atmospheric  Administration 

Cooperative  State  Research  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Small  business  innovation  research  program,  24316 
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Defense  Department 

See  Navv  Department 
NOTICES  ' 
Meetings: 
Ballistic  Missile  Defense  Advisory  Committee,  24124 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Noramco  of  Delaware,  Inc.,  24183-24184 

Organix  Inc.,  24184 

Roche  Diagnostic  Systems,  Inc.,  24184 

Education  Department 

NOTICES 

Agency  information  collection  activities  under  0MB 

review,  24126 
Grants  and  cooperative  agreements;  availability,  etc.: 
National  Institute  on  Disability  and  Rehabilitation 
Research- 
Technology-related  assistance  to  individuals  with 
disabilities  program,  24328 

Energy  Department 

See  Bonneville  Power  Administration 

See  Energy  Efficiency  and  Renewable  Energy  Office 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Meetings: 

Environmental  Management  Advisory  Board,  2412&- 
24127 
Powerplant  and  industrial  fuel  use;  new  electric 
powerplant  coal  capabihty: 
Self-certification  filings- 
Wallkill  Generating  Co.,  L.P.,  24137 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 

Meetings: 
Appliance  and  equipment  efficiency  and  water  standards; 
consumer  plumbing  products  voluntary  replacement; 
State  and  local  incentive  programs,  24136-24137 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
State  implementation  plan  processing  reform,  24054- 
24055 
Pesticides;  tolerances  in  food,  animJal  feeds,  and  raw 
agricultural  commodities: 

3-Dichloroacetyl-5-(2-furanyl)-2,2-dimethylcxazolidine 

(Mon  13900),  24057-24059 
D-limonene,  24055-24057 
Methoprene,  24059-24060 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  and  air  quality  planning 
purposes;  designation  of  areas: 
California,  24330-24332 
Maine,  24096-24100 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
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Cadusafos.  24101-24103 

Diethylene  glycol,  24100-24101 
NOTICES 
Agency  information  collection  activities  under  OMB 

review,  24137 
Meetings: 

Science  Advisory  Board,  24138 
Pesticide  programs: 

Cornell  University-- 
Genetically  modified  microbial  pesticides;  small-scale 
field  testing,  24151 
Pesticide  registration,  cancellation,  etc.: 

Bonide  1.00%  Rotenone,  etc.,  24121-24151 

Bonide  Benomyl  50%  VVp,  etc.,  24138-24121 

Ecogen  Inc.  et  al..  24151-24152 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 

See  Trade  Representative.  Office  of  United  States 

Federal  Aviation  Administration 

RULES 

Airu'orthiness  directives: 

McDonnell  Douglas,  24034-24036 
Class  D  airspace,  24037-24039 
Class  E  airspace,  24036-24037 
PROPOSED  RULES 
Class  E  airspace.  24093-24094 

Rulemaking  petitions;  summary  and  disposition,  24092 
NOTICES 
Exemption  petitions;  summary  and  disposition,  24209- 

24210  ■ 
Passenger  facility  charges;  applications,  etc.: 

Miami  International  Airport,  FL,  24211-24212 

Muscle  Shoals  Regional  Airport  Authority,  AL,  et  al.. 
24210-24211 

Tupelo  Municipal  Airport,  MS,  24212 

Federai  Communications  Commission 

PROPOSED  RULES 
Practice  and  procedure; 
North  American  Numbering  Plan  and  other  numbering 
issues;  administration,  24103-24104 
NOTICES 
Common  carrier  ser\ices: 

Telecommimications  relay  services,  24152-24157 
Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.,  24157 

Federai  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 

Tennessee,  24157 

Texas,  24157 
Hotel  and  Motel  Fire  Safety  Act;  national  master  list, 
24266-24274 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Lower  Village  Water  Power  Associates,  24128 
Natural  Gas  Policy  Act: 

State  jurisdictional  agencies  tight  formation 
recommendations;  preliminary  findings- 
Oklahoma  Corporation  Commission,  24128 
Applications,  hearings,  determinations,  etc.: 

All  American  Pipeline  Co.,  24128-24129 

Arkla  Energy  Resources  Co.,  24129 


Columbia  Gulf  Transmission  Co.,  24129-24130 

Granite  State  Gas  Transmission.  Inc.,  24130 

Illinois  Power  Co  ,  24130-24133 

National  Fuel  Gas  Supply  Corp.,  24133-24134 

Panhandle  Eastern  Pipe  Line  Co.,  24134 

Tennessee  Gas  Pipeline  Co.,  24134-24135 

Texas  Gas  Transmission  Corp.,  24135 

Transwestem  Pipeline  Co.,  24135 

Viking  Gas  Transmission  Co.,  24135-24136 

Federai  Reserve  System 

RULES 

Truth  in  Savings  (Regulation  DD): 

Preemption  determinations- 
Wisconsin,  24032-24034 
NOTICES 

Meetings;  Sunshine  Act,  24214 
Applications,  hearings,  determinations,  etc.: 

Compass  Bancorp  et  al..  24158 

Garrett  Bancshares,  Ltd.,  et  al.,  24158 

J.P.  Morgan  &  Co.  Inc.;  correction,  24158-24159 

Norwest  Corp.,  24159 

Federal  Trade  Commission 

NOTICES 

Fair  Debt  Collection  Practices  Act;  State  exemption 
applications: 
Maine,  24159-24163 

Financial  Management  Service 
See  Fiscal  Service 

Fiscal  Service 

RULES 

2  percent  Treasury  bonds,  REA  series;  CFR  Part  removed. 
24047 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Findings  on  petitions,  etc.,  24117-24118 

Golden  paintbrush,  24106-24112 

Mount  Hermon  June  beetle,  etc.  (three  insects  from  Santa 
Cruz  Mountains.  CA).  24112-24117 
NOTICES 
Meetings: 

Klamath  Fishery  Management  Council,  24179 

Food  and  Drug  Administration 

RULES 

Food  for  human  consumption: 
Food  labeling" 
Dieteiry  supplements  of  vitamins,  minerals,  herbs,  etc.; 

nutrient  content  claims;  correction,  24039 
Nutrient  content  claims;  "healthy"  definition,  24232- 
24250 
NOTICES 
Food  additive  petitions: 

Kemin  Industries,  Inc.,  24166 
Meetings: 

Advisory  committees,  panels,  etc..  24166-24167 
Pesticide  residue  monitoring  data  base  (1992  FY); 
availability.  24167 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Nutrition  labeling- 
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Use  of  >healthy>  and  similar  terms,  24220-24229 
NOTICES 
Meetings: 
Meat  and  Poultry  Inspection  National  Advisory 
Committee,  24120 

Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

See  Public  Health  Service 

Health  Care  Financing  Administration 

NOTICES 

Medicare  and  Medicaid  programs: 
Coverage  data  bank  requirements;  preliminary  guidance. 
24167-24170 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Healthy  schools,  healthy  communities  initiative,  24171- 

24174 
Maternal  and  child  health  community  integrated  service 
systems  set-aside  program,  24174 


Housing  and  Urban  Development  Department 

RULES 

Community  facilities: 
Supportive  housing,  sheher  plus  care,  and  moderate 
j  j      rehabilitation  single  room  occupancy  program  for 
1 1      homeless;  amendments,  24252-24254 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Homeless  assistance,  24255-24264 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Replenishment  agricuhural  worker  program;  CFR  Part 
' '      removed,  24031-24032 


Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 

Internal  Revenue  Service 

RULES 

Income  taxes: 

Arbitrage  restrictions  on  tax  exempt  bonds.  24039-24046 
PROPOSEO  RULES 

Employment  taxes  and  collection  of  income  taxes  at  source: 
Taxpayer  identification  number  (TIN)  matching  program; 
cross-reference 
Hearing  cancellation.  24096 
Income  taxes: 
Accuracy-related  penalty  imposition 

Hearing.  24095-24096 
Arbitrage  restrictions  on  tax  exempt  bonds,  24094-24095 


International  Trade  Commission 

NOTICES 

Import  investigations: 
Aramid  fiber  formed  of  poly  para-phenylene 
terephthalamide  from- 
Netherlands.  24181 
Steel  v/ire  rod  from- 
Canada.  24181 

Interstate  Commerce  Commission 

NOTICES 
Rail  carriers: 

Waybill  data;  release  for  use,  24183 
Railroad  operation,  acquisition,  construction,  etc.: 

Grand  Trunk  Western  Railroad  Inc.  et  al..  24181-24182 

Minnesota  Transportation  Museum.  Inc..  24182 

Wisconsin  Central  Ltd..  24183 
Railroad  services  abandonment: 

Norfolk  &  Western  Railway  Co.  et  al.  24182-24183 

Union  Pacific  Railroad  Co.,  24183 

Justice  Department 

See  Drug  Enforcement  Administration 

See  Immigration  and  Naturalization  Service 

Land  Management  Bureau 

NOTICES 

Withdrawal  and  reservation  of  lands: 
Utah.  24178-24179 

Legal  Services  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  24214-24216 

Management  and  Budget  Office 

NOTICES 

Regulatory  planning  and  review;  report  on  Executive  Order 
No.  12866, 24276-24313 

Minerals  Management  Service 

NOTICES 

Royalty  management: 
Royalty-in-Kind  (RIK)  program;  royahy  oil  availabihty  to 

small  refiners  and  sale  of  goverrunent  royalty  oil; 

correction.  24217 

National  Aeronautics  and  Soace  Administration 

PROPOSED  RULES 
Acquisition  regulations: 
Procxu^ment  plans,  technical  and  business  management 

proposal  instructions,  and  prenegotiation  position, 

24104-24106 

National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act.  24216 

National  Institutes  of  Health 

NOTICES 
Meetings: 

National  Institute  of  General  Medical  Sciences.  24175- 
24176 

National  Institute  of  Nursing  Research.  24175 

National  Institute  on  Aping.  24176 

National  Library  of  Medicine,  24174-24175 
Patent  Ucenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 

U.S.  Bioscience,  Inc..  24176-24178 
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Regulations  review  plan,  24178 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 

Northeast  multispecies.  2411&-24119 
NOTICES 
Grants  and  cooperative  agreements;  availability,  etc.: 

Monterey  Bay  and  Gray's  Reef  National  Marine 

Sanctuaries  site  characterizations,  24120-24124 

National  Park  Service 

NOTICES 

Meetings: 
Delta  Region  Preservation  Commission,  24179-24180 
Upper  Delaware  Citizens  Advisory  Council,  24180 

National  Register  of  Historic  Places: 
Pending  nominations,  24180-24181 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure- 
Naval  Air  Station  Pensacola,  FL,  24124-24125 
Naval  Air  Station  Miraraar,  CA;  landfill  general 

development  plan,  etc.,  24125 
San  Diego  Bay.  CA;  dredged  material  disposal.  24125- 
24126 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Fee  schedules;  revision 

100%  fee  recovery  (1994  FY),  24065-24092 
NOTICES 

Low-level  radioactive  waste  disposal  facilities;  revisions  to 
standard  review  plan  for  license  application  review, 
24184-24185 
Meetings;  Sunshine  Act,  24216 
Regulatory  guides;  issuance,  availability,  and  withdrawal, 

24185 
Applications,  hearings,  determinations,  etc.: 
Entergy  Operations.  Inc.;  correction,  24185 
Southern  California  Edison  Co.,  24185-24187 

Nuclear  Waste  Technical  Review  Board 

NOTICES 
Meetings,  24187 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Personnel  Management  Office 

RULES 

Health  benefits,  Federal  employees: 
Payment  claims  for  ser\'ice  or  supplies  furnished  by 
debarred  providers,  24030 
Pay  under  General  Schedule; 

Within-grade  increases.  24029-24030 
PROPOSED  RULES 

Health  benefits.  Federal  employees: 
Miscellaneous  amendments,  24062-24065  Presidential 
Documents 

PROCLAMATIONS 

Haiti  suspension  of  admission  of  certain  refugees  into  U.S. 
(Proc.  6685),  24337-24338 


Special  observances: 
Walking  Week,  National  (Proc.  6684),  24335-24336 

EXECUTIVE  ORDERS 

Haiti;  prohibition  of  certain  transactions  (EO  12914), 
24339-243340 

ADMINISTRATIVE  ORDERS 

Native  American  religious  ceremonies;  facilitation  of 
collection  and  distribution  of  eagle  body  parts  and 
feathers  by  Federal  Government  (Memorandum  of  April 
29,  1994)  (EDITORIAL  NOTE:  This  document,  appearing  at 
page  22953  in  the  FEDERAL  REGISTER  of  May  4,  1994 
was  not  included  in  that  issue's  table  of  contents.) 

Public  Health  Service 

See  Agency  for  Health  Care  Policy  and  Research 
See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
NOTICES 

National  toxicology  program: 
Annual  report  (1992  FY);  availabihty,  24163-24165 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  unlisted  trading  privileges: 
Boston  Stock  E.xchange,  Inc.,  24187-24188 
Chicago  Stock  Exchange,  Inc.,  24188 
Cincinnati  Stock  Exchange,  Inc..  24188-24189 
Pacific  Stock  Exchange,  Inc.,  24189 
Philadelphia  Stock  Exchange,  Inc.,  24189-24190 

Applications,  hearings,  determinations,  etc.: 
Bull  &  Bear  Financial  News  Composite  Fund,  Inc.,  24190 
Nuveen  Select  Tax-Free  Income  Portfolio  5,  24191 
Travelers  Insurance  Co.  et  al.,  24191-24193 

Small  Business  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  24193 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Trade  Representative,  Office  of  United  States 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Trade  and  Environment  Policy  Advisory  Committee, 
24213 
Meetings: 
Trade  Policy  and  Negotiations  Advisory  Committee  ef  al.. 
24213 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
NOTICES 

Aviation  proceedings: 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications, 

24194 
Grants  and  cooperative  agreements;  availability,  etc.: 
Regional  liaison  outreach  and  services  program,  24194- 

24209 

Treasury  Department 

See  Fiscal  Service 
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VII 


See  Internal  Revenue  Service 
United  States  Information  Agency 

NOTICES 

Meetings: 
Public  Diplomacy,  U.S.  Advisory  Commission,  24120 

United  States  Institute  of  Peace 

NOTICES 

Meetings;  Sunshine  Act,  24216 

Veterans  Affairs  Department 

RULES 

Vocational  rehabilitation  and  education: 
Montgomery  GI  Bill-Active  Duty;  eligibility.  24049-24050 
Veterans  education- 
iMontgomery  GI  Bill-Active  Duty;  eligibihtv,  24050- 
I        24054 
NOTICES 
Loan  guaranty: 
Percentage  to  determine  net  value.  24213 


Separate  Parts  In  This  issue 


Part  II 

Department  of  Agriculture.  Food  Safety  and  Inspection 
Service,  24220-24229 

Part  III 

Department  of  Health  and  Human  Services.  Food  and  Drug 
I  lAdministration,  24232-24250 

Part  IV 

Department  of  Housing  and  Urban  Development,  24252- 
24264 


PartV 

Federal  Emergency  Management  Agency.  24266-24274 

Part  VI 

Office  of  Management  and  Budget,  24276-24313 

Part  VII 

Department  of  Agriculture,  Cooperative  State  Research 
Service,  24316 

Part  VIII 

Department  of  Agriculture.  Agricultural  Marketing  Ser\ice 
24318-24325 

Part  IX 

Department  of  Education,  24328 

PartX 

Ennronmental  Protection  Agency.  24330-24332 

Part  XI 

The  President,  24333-24340 


Reader  Aids 

Additional  information,  including  a  hst  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Pub  lie  Law 
numbers  and  Federal  Register  finding  aids  and  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 


VIU 


Federal  Register  /  Vol.  59.  No.  89  /  Tuesday.  May  10.  1994  /  Contents 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 
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Rules  and  Regulations 
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T^  If  section  of  Ihe  FEDERAL  REGISTER 
coWains  regulatory  documents  having  general 
ap^icaOi.'ity  and  legal  effect.  rrKjst  of  which 
a;(f  keyed  to  and  codified  in  the  Code  of 
Fe  [fcral  Regulations,  wtiich  is  published  under 
SOlttles  pursuant  to  44  U.S.C.  1510. 

Tha  Code  of  Federal  Regu!at;ons  is  sold  by 
th^  Superintendent  of  Documents.  Pnces  of 
I  books  are  listed  in  t^e  first  FEDERAL 
5GISTER  issue  o<  each  week. 


Ol^nCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  531 
PIN  3206-AG04 

Pay  Under  the  General  Schedule; 
WIthin-Grade  Increases 

agency:  Office  of  Persoanel 
Managpinent. 

AC^nON:  Interim  rule  with  request  for 
cofaments. 

SUMMARY:  The  Office  of  Personnel 
Management  is  revising  a  regulation 
relating  to  interim  relief  provisions 
authorized  under  the  Whistleblower 
Protection  Act  of  1989.  The  existing 
regulations  on  interim  wifhin-grada 
increases  are  being  modified  to  provide 
that  an  interim  within-grade  increase 
must  be  made  effective  on  the  date  of 
the  appellate  decision  ordering  interim 
relief. 

DATES:  These  interim  regulations  were 
effective  on  March  2,  1992.  Comments 
must  be  siibmitted  on  or  before  July  11, 
1994. 

ADDRESSES:  Comments  may  be  sent  or 
delivered  to  Donald  J.  Winstead,  Acting 
Assistant  Director  fcr  Compensation 
Policy,  U.S.  Office  of  Personnel 
Maiiagerjif-nt.  room  6H31,  1900  E  Street 
NW.,  VV.2;;hington.  DC  20415. 
FOI^  FURTHER  INFORMATION  CONTACT: 
Janjies  VVeddel,  (202)  606-2858. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  (OFM) 
published  final  regulations  on  interim 
relief  undor  the  Whistleblower 
Prtlpction  Act  of  1989  (WPA)  (5  U.S.C. 
77(  l(b)(2KA})  in  the  Federal  Register 
on  Ifinuary  31,  1992  (57  FR  3707).  The 
requirements  for  interim  within-grade 
increases  in  5  CFR  531.414(b)  provide 
tha:  "an  interim  within-grade  increase 
grahted  under  paragraph  (a)  of  this 
section  shall  become  effective  on  the 
first  day  of  the  first  pay  period 


beginning  on  or  after  the  date  of  the 
favorable  within-grade  increase 
determination." 

However,  the  U.S.  Merit  Systems 
Protection  Board  (MSPB)  issued  a 
decision  on  December  22, 1993  {Andrew 
W.  Hanell  v.  Department  of  the  Army, 
AT-531D-93-0559-I-1),  which  stated 
that  "OPMs  provision  contradicts  the 
express  language  of  5  U.S.C. 
7701(b)(2)(A).  which  states  that  "the 
employee  or  applicant  shall  be  granted 
the  relief  provided  in  the  decision 
effective  upon  the  making  of  the 
decision'  (emphasis  added). 
Accordingly,  we  find  that  the  agency 
has  failed  to  provide  evidence  of 
complete  relief,  as  ordered,  and  dismiss 
the  agency's  petition  for  review." 

OPM's  final  regulation  on  the 
effective  date  of  an  interim  within-grade 
increase  was  intended  to  carry  out  the 
purpose  of  the  statute  without  creating 
an  undue  administrative  burden  for 
agencies  and  to  be  consistent  with 
longstanding  requirements  governing 
the  effective  date  of  within-grade 
increases.  OPM  believed  the  regulation 
was  consistent  with  the  spirit  and 
purpose  of  the  WPA.  While  we  are  not 
persuaded  that  this  regulation  is 
inconsistent  with  the  spirit  and  purpose 
of  the  WPA,  we  recognize  that  the 
interpretation  refiected  in  MSPB's 
recent  decision  is  a  plausible  reading  of 
the  law.  Further,  we  do  not  wish  to 
create  undue  difficulty  for  agencies  that 
are  required  to  provide  interim,  relief 
under  the  WPA.  Therefore,  upon 
reconsideration,  we  have  determined 
that  the  effective  date  of  an  interim 
within-grade  increase  must  be  the  date 
of  the  appellate  decision  ordering 
interim  relief  under  5  U.S.C. 
7701(b)(2)(A). 

Waiver  of  Delay  in  Effective  Date 

Pursuant  to  5  U.S.C.  553(b)(3)(B),  I 
find  that  good  cause  exists  for  waiving 
tlie  general  notice  of  proposed 
rulemaking  and  making  this  rule 
effective  in  less  than  30  days.  This 
rrgulation  is  being  made  effective  on 
March  2.  1992,  the  effective  date  of  the 
final  regulations  on  interim  relief  (57  FR 
3707),  in  order  to  be  consistent  with  an 
interpretation  of  law  In  a  decision  of  the 
U.S.  Merit  Systems  Protection  Board 
[Andrew  W.  Harrell  v.  Department  of  the 
Army,  AT-531EX-93-0559-I-1. 
December  22. 1993). 


Regulatory  Flexibility  Act 

1  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  apply  only  to  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  part  531 

Government  employees.  Law 
enforcement  officers.  Wages. 

U.S.  Office  of  Personnel  Mariagement. 
Lorraine  A.  Green, 

Dep  u  ty  Director. 

Accordingly,  OPM  is  amending  part 
531  of  Utle  5,  Code  of  Federal 
Regulations,  as  follows: 

PART  531— PAY  UNDER  THE 
GENERAL  SCHEDULE 

1.  The  authority  citation  for  part  531 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5115,  5307,  and  5338; 
sec.  4  of  the  Performance  Management  and 
Recognition  System  Termination  Act  of  1993. 
107  Stat.  981;  E.O.  12748,  56  FR  4521. 
February  4.  1991.  3  CFR  1991  Comp  .  p.  316; 

Subpart  A  also  issued  tinder  section  302  of 
the  Federal  Employees  Pav  Comparability 
Act  of  1990  (FEPCA),  104  Stat.  1462.  5  U.S.C. 

5304,  5305.  and  5553.  and  E.O.  12786.  56  FR 
67453.  December  30,  1991.  3  CFR  1991 
Comp.,  p.  376; 

Subpart  B  also  issued  under  5  U.S.C. 
5303(g).  5333,  5334(a).  and  7701(b)(2); 

Subpart  C  also  Issued  under  seclior  404  of 
FEPCA,  104  Stat.  1466.  section  3(7)  of  Pub. 
L.  102-378  (October  2.  1992).  section  302  of 
FEPCA,  104  StaL  1462,  and  5  U.S  C  5304. 

5305.  and  5553; 

Subpart  D  also  issued  under  5  U.S.C. 
5335(g)  and  7701(b)(2): 

Subpart  E  also  issued  under  5  US  C  5336; 

Subpart  F  also  issued  under  5  U.S.C  5304. 
5305(g)(1),  and  5553.  and  E.O.  12S83.  58  FR 
63281.  November  29.  1993.  3  CFR.  1993 
Ccmp..  p.  652. 

Subpart  D— Within-Grade  Increases 

3.  In  §  531.412,  paragraph  (a)  is 
revised  to  read  as  follows: 

§531.412    Effective  date  cf  »rlthir>-9.'3de 
Increase. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  within-grade 
increase  shall  be  effective  on  the  first 
day  of  the  first  pay  period  follcvving 
completion  of  the  required  w.iiting 
period  and  in  compliance  with  the 
conditions  of  eligibility.  Interim  within- 
grade  increases  shall  become  effective  es 
provided  in  §  541.414Co). 
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3.  In  §  531.414.  paragraph  (b)  is 
rvvised  to  read  as  follows: 

§  53 1 .41 4    Interim  within-grade  increase. 
•         •         *         •         * 

(b)  An  interim  uithin-grade  increase 
granted  under  paragraph  (a)  of  this 
sef:tion  shall  become  effective  on  the 
date  of  the  appellate  decision  ordering 
interim  relit  f  under  5  U.vS.C. 
7701(bM2){A). 
»         •         *         •         • 

jiK  D«x:.  94-ni63  I'dvd  5  -<i— M;  845  ami 
BILUNG  COSE  632S-01~M 


5  CFR  Part  890 
niN  3206-AG03 

Federal  Employees  Health  Benefits 
Program:  Detiarment 

AGENCr:  OfTice  of  Per-onnel 

N'a.nagement. 

ACriON;  Interim  rej^ulations  with  request 

fur  comments. 


SUMMARY:  The  Office  of  Personnel 
Management  {OPMj  is  issuing  interim 
retp.ilation';  to  incorporate  into 
rvgulations  the  statutory  requin^ment 
that  carriers  in  the  Federal  Kinployees 
Hi-alth  Benefits  (FEHB)  Progr.im  may 
not  deny  claims  for  services  or  supplies 
due  to  tlie  debarment  of  the  providers 
who  supplied  them  if  the  claimants 
could  not  have  known  that  the  provider 
was  debarred.  The  purpose  of  these 
regulations  is  to  comply  with  the 
provision  of  law  that  requires  OPM  to 
prescribe  regulations  on  this  issue. 
CATES:  These  interim  regulations  are 
eltectivc  Jime  9,  1994.  Comments  must 
he  received  on  or  before  July  11 ,  1994. 
ADDRESSES:  Written  comments  may  be 
sei:*  to  Lucretia  F.  Myers.  Assistant 
Duector  for  In.surance  Programs. 
Retirement  and  Insurance  Croup.  Office 
rf  Personn-.'!  Management.  P.O.  Box  57. 
\Vashington.  DC  20U44.  or  delivered  to 
OPM.  room  3415,  1900  E  Street  NW  . 
U'fi.shington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
M.i-Ti.iret  Sears  (202)  P.0r>-0191. 
SUPPLEMENTARY  INFORMATION:  On 
October  30.  1989.  OPM  published 
interim  regulations  in  the  Federal 
Register  (54  FR  43939)  implementing 
title  1  of  Public  Law  100-654,  which 
.-iilowed  OPM  to  exclude  from  further 
participation  in  the  FEHB  Program  any 
health  care  provider  (1)  convicted  of 
fraud  or  various  other  cited  examples  of 
unethical  professional  conduct,  or  (2) 
determined  by  OPM  to  have  conmiitted 
various  cited  offenses  against  the  FF^HB 
Program. 

Public  Law  100-654  contained  a 
pi^ovision  requiring  OPM  to  prescribe 


regulations  allowing  payment  of  claims 
for  service  or  supplies  furnished  by 
debarred  providers  if  the  claimant  could 
not  reasonably  have  known  of  the 
debarment.  This  issue  was  inadvertently 
not  addressed  by  the  regulations 
published  October  30.  1989.  Therefore. 
in  comphance  with  the  requirements  of 
5  U.S.C.  8902a(i)  OPM  is  now  issuing 
these  interim  regulations. 

Under  these  interim  regulations, 
carriers  cannot  deny  claim-;  based  on 
debarment  if  there  was  no  reasonably 
way  the  claimant  could  have  known 
that  the  provider  was  debarred.  When 
an  individual  who  has  not  previously 
been  notified  of  a  provider's  debarment, 
submits  a  claim  for  services  or  supplifs 
furnished  by  a  debarred  provider,  the 
carrier  must  (1)  honor  the  claim  under 
the  terms  of  its  contract  with  OPM,  and 
(2)  inform  the  individual  about  the 
debarment  of  the  provider  a:id  the 
minimum  period  of  time  remaining 
under  the  terms  of  the  debarn.ent. 

In  practical  terms,  this  generally 
means  that  the  first  clajm(s)  an  enroHee 
submits  for  services  or  supphes.ret  eived 
after  a  provider  has  been  debarred,  but 
before  the  enroilee  has  betin  informed  of 
the  debarment,  is  (are)  paid  to  the  same 
extent  it  (they)  would  have  been  paid 
had  the  provider  not  been  debarred.  The 
carrier  must,  at  the  same  time,  inform 
the  enroilee  concerning  the  debarment. 
The  carrier  will  deny  any  subsequent 
claims  for  service  or  supplies  furnished 
during  the  period  the  provider  is 
debarred. 

Waiver  of  Notice  of  Proposed 
Rulemaking 

Pursuant  to  section  553(b)(3)(B)  of 
title  5  of  the  U.S.  code,  I  find  that  good 
cause  exists  for  waiving  the  general 
notice  of  rulemaking  because  this 
regulation  primarily  affects  Federal 
employees  and  annuitants  and  mere<y 
incorporates  statutory  requininents  into 
regulation. 

Regulatory  Flexibility  Act 

I  certify  t.hat  these  regidations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entitle-; 
because  it  primarily  affects  Federal 
employet^  and  annuitants. 

E.G.  12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  OMH 
in  a<  cordance  with  E.O.  12866. 

List  of  Subjects  in  5  CfTl  Fart  890 

Administrative  practice  and 
procedure.  Government  employees. 
Health  facilitie.s.  Health  insurance. 
Health  professions.  Hostages,  Reporting 
and  recordkeeping  requirements. 
Retirement. 


II  .S.  OtTtcc  cf  Pf^rsonnel  Mara^oincnt 
Lorraine  A.  Green. 
D'^fitity  Director. 

Accordingly.  OPM  is  amending  5  CFR 
Part  H90  as  follows: 

PART  690— FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

1.  The  authority  citation  for  part  890 
t  (iutinues  to  read  as  follows: 

Authority:  5  It.S.C  8913:  sec.  890  803  a!s<i 

i-;s;.:.<l  uiuier  50  U.S.C.  403p.  22  i;..S.C.  406'-»c 
riiid  AJbilc-l:  siibpnrt  L  also  issued  under 
s;h:.  5M«Cof  Pill)  L.  101-.S13.  104  Stat.  20M 

2.  In  siihpail  I,  a  new  §890  1006  is 

ciddyd  to  n?ad  as  follows: 

§  890. 1 C06    Payment  ot  claims  for  service 
or  suppv.cs  furnished  by  debarred 
providers. 

He.iith  plans  may  not  deny  claims  for 
.servii  es  or  supplies  ba.sed  on  debarment 
of  the  provider  under  this  subpart  if  the 
claimant  did  i.ot  know  or  coidd  not 
reasonably  be  expected  to  ha^  e  known 
of  the  debarment.  In  any  such  instance, 
the  Ciirrier  involved  mu.st  take 
appropiiute  jnea=;ures  to  ensure  that  the 
iridividual  is  informed  of  the  dfbarntent 
aivJ  tiie  minimum  period  of  time 
remaining  ur.der  the  terms  of  the 
debarment. 

H"K  D...    P4-lll(.-;  Filrrl  5-'*-<i};fi45rtnil 
BILLING  CODE  6335-01 -M 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  1033.  1036  and  1049 

(DockotNos.  AO-156-vft61;  AO-179-A56; 
and  AO-319-A39;  OA-90-015;  Docket  Nos. 
AO-166-A62-R02;  AO-1 79-A57-R02;  and 
AO-319-A40-RO2;  DA-91-013] 

Milk  in  the  Ohio  Valley,  Eastern  Ohio- 
Westem  Pennsylvania  and  Indiana 
Marketing  Areas;  Correction 

AGENCY:  .Agricultural  Marketing  Service. 

USDA. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  docuuK'nt  cont<ii:is 
corrections  to  final  regulations  which 
wt.T?  published  Tuesday.  August  17. 
1993  (58  FR  43504).  and  WVdne.sday, 
December  1.  1993  (.")H  FR  63283).  The 
final  rules  amended  the  Ohio  Valley. 
Eastern  Ohio-Western  Pennsylvania  and 
Lndiana  Federal  milk  marketing  orders 
on  tlie  basis  of  evidunct;  r'K.eived  at  a 
hearing  held  in  .August  19'K)  to  consider 
a  midtiple  component  pricing  plan  for 
the  three  orders,  and  at  two  hearings 
held  in  1991  and  1992  to  (  onsiderCla.ss 
Ill-A  pricing  under  27  orders  for  milk 
us«:d  to  make  nonfat  dry  milk.  This 
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docket  amends  the  orders  to  correct  the 

errors. 

EFFECTIVE  DATE:  The  correcting 

amendments  are  effective  December  1, 

1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Constance  M.  Brenner,  Mariceting 

Specialist,  USDA/AMS/Dairy  Division, 

Order  Formulation  Branch,  room  2968, 

South  Building,  P.O.  Box  96456, 

Washington,  DC  20090-6456,  (202)  720- 

6274. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections 
inadvertently  omitted  several 
paragraphs  of  regulatory  language  which 
should  be  added.  These  paragraphs 
were  omitted  from  a  final  rule 
incorporating  multiple  component 
pricing  for  the  three  orders  effective 
October  1, 1993,  and  resulted  in  the 
incorrect  designation  of  paragraphs  for 
these  three  orders  included  in  a  final 
rule  establishing  Class  III-A  pricing  for 
27  milk  orders,  effective  December  1. 
1993. 

Need  for  Correction 

As  published,  the  final  regulations  do 
not  contain  language  that  is  needed  for 
the  proper  administration  of  the  three 
orders. 

List  of  Subjects  in  7  CFR  Parts  1033. 
1036  and  1049 

Milk  marketing  orders. 

Accordingly,  7  CFR  parts  1033. 1036 
and  1049  are  corrected  by  making  the 
following  correcting  amendments: 

PART  103J-MILK  IN  THE  OHIO 
VALLEY  MARKETING  AREA 

1.  The  authority  citation  for  part  1033 
continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  In  §  1033.60,  redesignate  paragraph 
(m)  as  paragraph  (n),  and  add  a  new 
paragraph  (m),  to  read  as  follows: 

S  1033.60    Computation  of  handlers' 
obligations  to  pool. 

*        •        •        •        • 

(m)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 


the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 


PART  1036— MILK  IN  THE  EASTERN 
OHIO-WESTERN  PENNSYLVANIA 
MARKETING  AREA 

1.  The  authority  citation  for  part  1036 
continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  In  Section  1036.60.  redesignate 
paragraph  (m)  as  paragraph  (n),  and  add 
a  new  paragraph  (m),  to  read  as  follows: 

§  1036.60    Computation  of  handlers' 

obligation  to  pool. 

•         •        •        •         • 

(m)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 


PART  1049— MILK  IN  THE  INDIANA 
MARKETING  AREA 

1.  The  authority  citation  for  part  1049 
continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended;  7  U.S.C  601-674. 

2.  In  §  1049.60,  redesignate  paragraph 
(1)  as  paragraph  (m),  and  add  a  new 
paragraph  (1).  to  read  as  follows: 

§  1049.60    Computation  of  handlers' 
obligations  to  pooL 

•        •        •        •        • 

(1)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 


fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

Dated;  May  2, 1994. 

Charles  R.  Brader, 

Acting  Administrator.  Agricultural  Marketing 
Service. 

IFR  Doc.  94-11006  Filed  5-9-94;  8  45  am] 

BILUNQ  CODE  341ft-02-P 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
8  CFR  Part  210a 

PNS  No.  1635-03] 
RiN1115-AB05 

Expiration  of  the  Replenishment 
Agricultural  Worker  Program 

AGENCY:  Immigration  and  Naturalization 
Ser\'ice.  Justice. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
regulations  of  the  Immigration  and 
Naturalization  Service  (Servicel  relating 
to  Replenishment  Agricultural  Workers 
(RAWs)  under  section  210A  of  the 
Immigration  and  Nationality  Act  (Act). 
Specifically,  this  rule  removes  the 
regulations  pertaining  to  the  RAW 
program  as  the  program  expired  at  the 
end  of  Fiscal  Year  1993. 
EFFECTIVE  DATE:  May  10,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  S.  Chirlin,  Senior  Immigration 
Examiner,  Naturalization  and  Special 
Projects  Branch.  Adjudications  Division. 
Immigration  and  Naturalization  Service, 
425  I  Street  NW,  Room  3214, 
Washington  DC  20536.  Telephone:  (202) 
514-5014. 

SUPPLEMENTARY  INFORMATION:  On 
December  9. 1993.  the  Immigration  and 
Naturalization  Service  (Service) 
published  in  the  Federal  Register  at  58 
FR  64695,  a  proposed  rule  to  remove  8 
CFR  part  210a  from  the  Code  of  Federal 
Regulations.  Section  210A  of  the 
Immigration  and  Nationality  Act.  the 
Replenishment  Agricultural  Worker 
(RAW)  program,  was  added  by  the 
Immigration  Reform  and  Control  Act  of 
1986.  Pub.  L  99-603.  dated  November 
6. 1986.  According  to  section  210A(a)(l) 
of  the  Act.  the  RAW  program  was  to  be 
effective  from  Fiscal  Year  1990  through 
the  end  of  Fiscal  Year  1993.  The 
program  was  enacted  as  a  means  of 
providing  additional  seasonal 
agricultural  workers  to  United  States 
agricultural  employers  to  alleviate 
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possible  shortages  of  workers  for 
perishable  crops.  The  program  allowed 
the  government  to  replenish  the  supply 
of  farmworkers  by  providing  foreign 
workers  with  legal  resident  status  if  the 
Secretaries  of  Agriculture  and  Labor 
determined  that  a  shortage  of  such 
workers  existed. 

In  the  three  years  during  which  the 
program  was  in  place,  howevw,  a 
shortage  of  agricultural  workers  was 
never  foimd  to  exist.  Therefore,  no 
immigration  benefits  were  ever  granted 
through  the  RAW  program.  As  Congress 
gave  no  indication  that  it  would  extend 
the  RAW  program  beyond  the  statutory 
expiration  date,  the  Service  found  it 
appropriate  to  remove  the  regulations 
implementing  the  RAW  program. 

The  Service  received  comments  from 
two  organizations  as  a  result  of  the 
proposed  rule.  Both  organizations 
supported  the  removal  of  part  210a  from 
the  Code  of  Federal  Regulations,  as  the 
Service's  authority  to  implement  the 
RAW  program  expired  on  September  30, 
1993.  Both  commenters  also  suggested 
that  the  Service  Inform  all  RAW 
registrants  who  contact  the  Service  that 
the  program  has  expired  and  that  they 
are  not  eligible  for  work  authorization 
imder  that  program.  The  Service  will 
ensure  that  all  registrants  who  inquire 
about  the  program  are  informed  about 
the  program's  expiration  either  orally  or 
in  writing,  depending  on  the  nature  of 
the  inquiry. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  of  the  following  factors.  Since 
the  RAW  program  was  never 
implemented  because  a  shortage  of 
agricultiu'al  workers  was  never  found  to 
exist,  any  adverse  economic  impact  on 
small  entities  would  be  minimal,  if  any. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Lnmigration  and 
Naturalization  Service,  to  be  a 
significant  regulatory  action  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Plaiming  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

Executive  Order  12612 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 


govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
FederaHsm  Assessment. 

Executive  Order  12606 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service  has  certified 
that  she  has  assessed  this  rule  in  light 
of  the  criteria  in  Executive  Order  12606 
and  has  determined  that  this  rule  will 
not  have  an  impact  on  family  formation, 
maintenance,  or  general  well-being. 

List  of  Subjects  in  8  CFR  Part  2l0a 

Administrative  practice  and 
procedure.  Aliens,  Migrant  labor. 
Reporting  and  recordkeeping 
requirements. 

PART  210a— {REMOVED] 

Accordingly,  under  the 
Commissioner's  authority,  8  U.S.C. 
1103.  part  210a  of  chapter  I  of  title  8  of 
the  Code  of  Federal  Regulations  is 
removed. 

Dated:  April  25. 1994. 
Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 
IFR  Doc.  94-11235  Filed  5-9-94;  8:45  am) 
BILUNO  CODE  4410-10-M 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  230 

[Regulation  DD;  Docket  No.  R-0818] 

Truth  in  Savings;  Final  Preemption 
Determination  (Wisconsin) 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 

summary:  The  Board  is  publishing  a 
final  determination  that  Wisconsin's 
Truth  in  Savings  law  is  not  inconsistent 
with  the  federal  Truth  in  Savings  Act 
and  Regulation  DD,  and  therefore  is  not 
preempted. 

EFFECTIVE  DATE:  May  11, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Kurt 
Schumacher,  Staff  Attorney,  Division  of 
Consiuner  and  Community  Affairs,  at 
(202)  452-2412  or  (202)  452-3667;  for 
the  hearing  impaired  only  contact 
Dorothea  Thompson, 
Telecommunications  Device  for  the 
Deaf,  at  (202)  452-3544. 


SUPPt.EMENTARY  INFORMATION: 

(1)  General 

Section  273  of  the  Truth  in  Savings 
Act  (12  U.S.C.  4312)  states  that  the  act 
does  not  supersede  provisions  of  the 
law  of  any  State  relating  to  the 
disclosure  of  yields  payable  or  account 
terms,  except  to  the  extent  that  those 
laws  are  inconsistent  with  the 
provisions  of  the  federal  statute,  and 
then  only  to  the  extent  of  the 
inconsistency.  The  act  also  grants  the 
Board  the  authority  to  determine 
whether  any  inconsistencies  exist 
between  federal  and  state  law. 

Regulation  DD  (12  CFR  part  230). 
which  implements  the  act,  provides  the 
standards  for  preemption 
determinations  in  appendix  C.  State 
requirements  are  inconsistent  with,  and 
therefore  preempted  by,  the  federal, 
provisions  if  the  state  law  requires  a 
depository  institution  to  make 
disclosures  or  take  actions  that 
contradict  the  requirements  of  the 
federal  law.  A  state  law  is  also 
inconsistent  if  it  requires  the  use  of  the 
same  term  to  represent  a  different 
amount  or  a  different  meaning  than  the 
federal  law,  requires  the  use  of  a  term 
different  from  that  required  in  the 
federal  law  to  describe  the  same  item,  or 
permits  a  method  of  calculating  interest 
on  an  account  different  from  that 
required  in  the  federal  law. 

Preemption  determinations  for  the  act 
are  issued  under  authority  delegated  to 
the  Director  of  the  Division  of  Consumer 
and  Community  Affairs,  as  set  forth  in 
the  Board's  Rules  Regarding  Delegation 
of  Authority  (12  CFR  265.9(c)(5),  as 
amended  December  15, 1993,  58  FR 
65539). 

(2)  Discussion  of  Specific  Request  and 
Final  Determination 

The  Board  was  asked  to  determine 
whether  specific  provisions  of 
Wisconsin  Statutes  section  224.08 
regarding  disclosures  for  deposit 
accounts  at  banks  are  inconsistent  with 
the  act  and  Regulation  DD  and  are 
therefore  preempted.  The  Board 
published  a  proposed  determination  on 
December  14, 1993  (58  FR  65293). 
stating  that  the  provisions  of  the 
Wisconsin  law  found  in  Wisconsin 
Statutes  section  224.08  are  not 
inconsistent  with  the  federal  Truth  in 
Savings  law,  and  therefore  are  not 
preempted  by  the  federal  law. 

The  act  and  Regulation  DD  require 
depository  institutions  to  give 
consumers  disclosures  before  opening  a 
deposit  account  and  upon  a  request 
made  by  a  consumer.  "The  act  also  sets 
out  requirements  for  the  payment  of 
interest  on  accounts,  provides  rules  for 
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account  advertisements  and  change  in 
terms  notices,  and  mandates  certain 
information  to  be  provided  on  periodic 
statements  for  accounts  that  receive 
such  statements.  In  addition,  the  act  and 
Regulation  DD  provide  for  an  "annual 
percentage  yield"  to  aid  consumers  in 
making  comparisons  between  the  rates 
paid  on  different  accounts. 

Section  224.08  of  the  Wisconsin 
Statutes  requires  disclosure  statements 
to  be  given  for  each  account  offered  by 
a  bank,  setting  forth  the  following 
information:  a  description  of  the 
account,  the  conditions  (if  any)  on 
which  the  account  is  offered,  the  terms 
of  interest  offered  for  the  accoimt,  and 
all  fees  charged  for  the  account.  The 
disclosure  statement  under  state  law 
may  include  a  separate  interest  rate 
table  or  fee  schedule,  or  both.  Banks 
must  provide  this  information  at  the 
time  of  the  depositor's  initial  deposit 
into  the  account,  upon  any  change  in 
any  of  the  information  applicable  to  a 
depositor's  account  (other  than  a  change 
in  the  interest  rate  of  a  variable  interest 
rate  account  if  the  variability  of  the 
interest  rate  was  disclosed  at  the  time  of 
the  initial  deposit),  and  upon  request. 
Finally,  the  state  law  requires  that  the 
disclosure  statement  for  an  account  be 
accompanied  by  a  brief  description  of 
all  other  accounts  offered  by  the  bank 
and  a  statement  that  more  detailed 
information  is  available  on  request. 

The  Board  received  three  comment 
letters  on  its  proposal,  all  opposing  the 
Board's  proposed  determination  and 
requesting  that  the  Board  preempt  the 
Wisconsin  law  based  on  inconsistencies 
with  the  federal  provisions.  After 
careful  review,  the  Board  has  made  a 
final  determination  not  to  preempt  the 
Wisconsin  law  for  the  reasons  discussed 
below. 

Coverage  of  Institutions 

The  requesting  party  suggested  that 
state  law  is  inconsistent  with  the  act 
and  Regulation  DD  because  the  state  law 
covexs  only  state-chartered  banks, 
whereas  the  federal  law  covers  all 
depository  institutions,  including 
savings  associations  and  national  banks. 
The  Board  has  determined  that  a  state 
law  providing  for  more  limited  coverage 
than  federal  law  is  not  inconsistent  with 
the  act,  and  therefore  is  not  preempted. 

Content  and  Format  of  Disclosures 

The  requesting  party  asked  the  Board 
to  determine  that  the  content  of  the  state 
law  disclosures  is  inconsistent  with  the 
federal  law.  The  state  law  permits 
disclosures  to  be  more  general  than  the 
federal  law  allows — for  example,  by 
mandating  only  a  statement  of  the 
"terms  of  interest  offered  for  the 


account,"  and  not  requiring  an  "annual 
percentage  yield"  to  be  given,  using  that 
term.  However,  state  law  does  not 
prohibit  institutions  from  being  more 
specific  in  fulfilling  their  state 
disclosure  requirements.  Therefore,  the 
Board  believes  institutions  can  comply 
with  the  state  provisions  while  still 
complying  with  the  more  detailed 
federal  requirements. 

Similarly,  the  requesting  party 
suggested  that  preemption  of  the  state 
law  is  warranted,  based  on  the  format  of 
the  required  state  disclosm^s  because 
Wisconsin  law  requires  that  each 
account  disclosure  include  a  "brief 
description"  of  all  other  accoimts 
offered  by  the  bank  along  with  a 
statement  that  more  detailed 
information  is  available  upon  request. 
The  federal  law  contains  no  similar 
requirement,  and  in  fact  permits  an 
institution  to  combine  disclosiu^s  for  all 
of  its  accounts,  as  long  as  it  is  clear 
which  disclosures  are  appUcable  to  the 
consumer's  accoimt  (12  CFR  230.3(a)). 
However,  Regulation  DD  provides  a  very 
narrow  preemption  standard: 
preemption  is  appropriate  only  where  a 
state  law  requires  a  depository 
institution  to  make  disclosures  or  take 
actions  that  contradict  the  requirements 
of  the  federal  law.  The  Board  oelieves 
that  banks  are  able  to  comply  with 
Wisconsin  law  without  contradicting 
the  requirements  of  the  federal  law. 
Thus,  preemption  of  the  state 
requirement  to  provide  information 
about  other  available  accounts  is  not 
warranted. 

Moreover,  the  Wisconsin 
Commissioner  of  Banking,  the  state 
enforcement  agency  for  Wisconsin- 
chartered  banks,  has  provided  an 
interpretation  to  the  Board  stating  that 
banks  would  comply  with  this  provision 
of  the  Wisconsin  law  by  providing 
disclosures  in  keeping  with  the  federal 
law.  The  agency  has  stated  that  the 
"brief  description"  of  other  accounts 
was  intended  as  an  accommodation  to 
banks  to  provide  something  less  than 
full  disclosiu^s  for  each  available 
account;  thus,  banks  would  not  violate 
state  law  if  they  provide  full  accoimt 
disclosures  for  all  accounts  offered  by 
the  institution,  as  federal  law  allows. 
Finally,  agency  officials  confirmed  that 
they  would  not  require  the  statement 
that  more  detailed  information  is 
available  upon  request  if  full  account 
disclosures  are  provided  for  all  accounts 
in  compliance  with  the  requirements  of 
Regulation  DD. 

Change  in  Terms  Notice 

The  requesting  party  asked  that  the 
Board  find  the  provision  of  the 
Wisconsin  law  requiring  a  change  in 


terms  notice  to  be  inconsistent  with  the 
federal  law  and  therefore  preempted  for 
three  reasons.  First,  the  state  law 
requires  redisclosure  of  all  state  law 
disclosures  when  any  term  is  changed. 
In  contrast,  federal  law  requires  notice 
to  consumer  account-holders  only  of  the 
specific  term  being  changed.  Second, 
state  law  requires  a  change  in  terms 
notice  to  be  sent  upon  any  change  to  a 
depositor's  account  that  was  initially 
required  to  be  disclosed  (except  a 
change  in  the  interest  rate  for  a  variable 
rate  account).  Federal  law  requires  such 
a  notice  only  for  a  change  that  reduces 
the  annual  percentage  yield  or  adversely 
affects  the  consumer.  See  §  230.5(a). 
Third,  state  law  redisclosure  is  required 
upon  any  change  in  the  account.  Federal 
law  generally  requires  a  change  in  terms 
notice  at  least  30  days  prior  to  the 
effective  date  of  the  change. 

As  stated  above,  the  Board  believes 
the  state  Truth  in  Savings  law  is  not 
inconsistent  simply  because  the  state 
law  requires  more  information  than 
federal  law  requires,  or  because  the  state 
law  requires  disclosures  in  cases  where 
the  federal  law  is  silent.  A  Wisconsin- 
chartered  bank  can  comply  with  the 
advance  change  in  terms  notice  required 
imder  federal  law  while  providing  the 
more  detailed  disclosures  required  by 
the  state  law.  The  Board  notes  that 
Regulation  DD  allows  institutions  to 
comply  with  change  in  terms 
requirements  by  sending  new  account 
disclosures  if  the  changed  terms  are 
specifically  brought  to  the  consumer's 
attention  (for  example,  by  highlighting 
them  in  some  way).  Although  state  and 
federal  laws  have  different  requirements 
in  this  regard,  the  Board  believes  that 
they  are  not  inconsistent,  given  that  a 
baii  can  comply  with  both 
requirements  without  violating  either. 

Finally,  the  Board  has  determined 
that  the  state  law  requirement  that  a 
bank  redisclose  all  applicable 
information  "upon"  any  change  in  a 
term  that  was  initially  disclosed  is  not 
inconsistent  with  the  federal  provision 
requiring  at  least  30  days  advance  notice 
of  the  effective  date  of  the  change.  As 
stated  in  the  Board's  proposed 
determination,  State  officials  have 
Indicated  to  the  Board  that  institutions 
providing  the  disclosures  required 
under  state  law  at  least  30  days  in 
advance  of  the  effective  date  of  the 
change,  as  the  federal  provisions 
require,  would  comply  with  the  state 
law.  As  Wisconsin  banks  are  therefore 
able  to  comply  with  both  the  federal  and 
state  laws,  the  Board  has  determined 
that  this  provision  is  not  preempted  by 
the  federal  law. 
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(3)  Regulatory  Flexibility  Analysis  and 
Paperwork  Reduction  Act 

The  determination  that  State  law  is 
not  preempted  is  not  likely  to  have  a 
significant  impact  on  institutions'  costs, 
including  those  of  small  institutions. 

List  of  Subjects  in  12  CFR  Part  230 

Advertising,  Banks,  Banking, 
Consumer  protection.  Deposit  accounts. 
Interest,  Interest  rates.  Federal  Reserve 
System,  Truth  in  savings. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  May  4. 1994. 
WiUiam  W.  WUes. 
Secretary  of  the  Board. 
IFR  Doc.  94-11152  Filed  5-9-94;  8:45  am] 

BILUNO  CODE  e210-01-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[t>ocket  No.  93-NM-1S6-AD:  Amendment 
39-8901;  AO  94-09-12] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-8,  DC-9,  and  DC- 
9-80  Series  Airplanes;  Model  MD-88 
Airplanes;  and  C-9  (Military)  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
apphcable  to  certain  McDonnell 
Douglas  Model  DC-8,  DC-9,  and  DC-9- 
80  series  airplanes;  Model  MD-88 
.airplanes;  and  C-9  (military)  airplanes; 
that  requires  inspection  of  the  center 
and  side  windshields,  and  replacement 
of  discrepant  windshields.  This 
amendment  is  prompted  by  reports  that 
the  core  ply  of  certain  windshields  was 
incorrectly  tempered  during  the 
manufacturing  process.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failing  of  the  windshield. 
DATES:  Effective  Jime  9, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  9, 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
P.O.  Box  1771,  Long  Beach,  California 
90801-1771,  Attention:  Business  Unit 
Manager,  Technical  Administrative 
Support,  Department  L51,  M.C.  2-98. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 


Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Hempe,  Aerospace  Engineer, 
Airframe  Branch,  ANM-122L,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
CaUfomia  90806-2425;  telephone  (310) 
988-5224;  fax  (310)  988-5210;  or  Mike 
Lee,  Aerospace  Engineer,  Airframe 
Branch,  ANM-122L,  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street,  Long  Beach,  California 
90806-2425;  telephone  (310) 988-5325; 
fax  (310)  988-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  McDonnell 
Douglas  Model  DC-8,  DC-9,  and  DC-9- 
80  series  airplanes;  Model  MD-88 
airplanes;  and  C-9  (military)  airplanes 
was  published  as  a  supplemental  notice 
of  proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  February  15. 1994 
(59  FR  7233).  That  action  proposed  to 
require  inspection  of  the  center  and  side 
windshields,  and  replacement  of 
discrepant  windshields. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Three  commenters  support  the 
proposed  nile. 

One  commenter  requests  that 
inspections  performed  prior  to  the 
effective  date  of  the  AD  be  considered 
acceptable  for  compliance  with  the 
inspection  requirement  in  the  proposal. 
The  FAA  concvus.  As  allowed  by  the 
phrase,  "unless  accompUshed 
previously,"  in  the  "Compliance" 
section  of  this  AD,  if  the  inspection  has 
been  accomplished  prior  to  the  effective 
date  of  the  AD,  this  AD  does  not  require 
that  it  be  repeated.  Therefore,  no  change 
to  the  final  rule  is  necessary. 

One  commenter  requests  that  the  final 
rule  be  revised  to  include  the  option  of 
reviewing  purchasing  records  in  lieu  of 
the  proposed  inspection  requirement. 
The  commenter  asserts  that  a  review  of 
purchasing  records  would  be  more  cost 
effective,  and  safety  would  not  be 
compromised  since  the  end  result 
would  be  the  same:  a  determination  of 
the  manufacturing  source  of  the 


wdndshields.  The  FAA  does  not  concur. 
Since  tracking  systems  for  shipping  and 
purchasing  records  vary  from  operator 
to  operator,  the  possibiUty  exists  for 
windshields  to  be  tracked  by  part 
nimiber  alone.  These  common  part 
numbers  may  be  assigned  to  several 
manufacturers.  Therefore,  purchasing 
records  would  not  be  reliable  in 
determining  the  manufacturing  source 
of  windshields. 

One  commenter  requests  that  the 
proposed  compliance  time  of  30  days  to 
inspect  the  windshields  be  extended  to 
90  days  or  at  the  next  regularly 
scheduled  "B"  check.  The  commenter 
states  that  a  compliance  time  of  30  days 
would  impose  an  unnecessary  hardship 
on  operators  of  large  fleets.  Two 
commenters  also  express  concern  that 
replacement  parts  would  not  be 
available  in  sufficient  quantities; 
therefore,  the  extension  in  compliance 
time  would  give  the  manufacturer 
sufficient  time  to  produce  an  adequate 
quantity  of  replacement  windshields. 
The  FAA  does  not  concur.  In 
developing  an  appropriate  compliance 
time  for  this  action,  the  FAA  considered 
not  only  the  degree  of  urgency 
associated  with  addressing  tlie  subject 
unsafe  condition,  but  the  availability  of 
required  parts  and  the  practical  aspect 
of  inspecting  and  installing  the 
necessary  parts  within  a  maximum 
interval  of  time  allowable  for  all  affected 
airplanes  to  continue  to  operate  without 
compromising  safety.  The  FAA  has 
verified  that,  of  the  original  730 
discrepant  windshields  known  to  have 
been  produced  and  in  service,  599 
(82%)  have  already  been  removed  from 
service  and  returned  to  the  vendor;  that 
leaves  only  131  windshields  remaining 
in  service.  Further,  the  FAA  also  has 
verified  that  an  adequate  supply  of 
replacement  windshields  will  be 
available  for  affected  operators  to 
accomplish  the  requirements  of  this  AD 
within  the  30-day  compliance  time.  In 
light  of  all  of  these  factors,  the  FAA  has 
determined  that  the  30-day  compliance 
time  is  warranted  and  appropriate. 
However,  under  the  provisions  of 
paragraph  (d)  of  the  final  rule,  operators 
may  apply  for  the  approval  of  an 
alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  by 
submitting  justification  for  such  an 
alternative  or  adjustment  to  the  FAA. 

One  commenter  requests  that 
proposed  paragraphs  (a)(2)(ii),  (b)(2)(ii), 
and  (c)  be  changed  to  limit  applicability 
only  to  those  airplanes  on  which  the 
windshield  has  been  r  p'acf  d  after 
February  1992.  The  FA\  d<  ;s  not 
consider  that  this  sii<'%  "  '^*5'1  chiinge  is 
necessary.  Since  the  aj  plical'lity 
statement  of  the  AD  states  ihat  the  AD 
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applies  to  "airplanes  on  which  the .  .  . 
windshield  has  been  replaced  after 
February  1992,"  that  statement  applies 
to  paragraphs  (a),  (b),  and  (c)  of  the  AD. 
Therefore,  no  change  to  the  final  rule  is 
warranted. 

This  same  commenter  requests  that 
the  final  rule  be  revised  to  include  a 
requirement  to  inspect  for  discrepant 
windshields  that  are  identifiable  by  part 
numbers  and  serial  numbers  beginning 
with  the  letters  "SWU."  The  FAA  does 
not  concur.  Windshields  that  have  a 
part  number  or  serial  number  beginning 
with  "SWU"  are  made  of  acrylic  and,  as 
such,  are  not  subject  to  the  unsafe 
condition  addressed  by  this  AD.  The 
imsafe  condition  addressed  by  this  AD 
is  the  result  of  incorrect  tempering  of 
the  core  ply  of  certain  glass  windshields 
during  the  manufacturing  process. 
NOTE  2  has  been  added  to  the  final  rule 
to  make  clear  that  the  requirements  of 
this  AD  apply  only  to  windshields  made 
of  glass. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  235  Model 
DC-8  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  140  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  0.5  work  hour 
per  airplane  to  accomplish  the  required 
inspection,  and  that  the  average  labor 
rate  is  $55  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  of  Model  DC-6 
series  airplanes  is  estimated  to  be 
$3,850,  or  $27.50  per  airplane. 

There  are  approximately  1,978  Model 
DC-9  and  DC-9-80  series  airplanes. 
Model  MD-88  airplanes,  and  C-9 
(military)  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  1,079  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  0.5  work  hour 
per  airplane  to  accomplish  the  required 
inspection,  and  that  the  average  labor 
rate  is  $55  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  of  Model  DC-9 
and  DC-9-80  series  airplanes,  Model 
MD-88  airplanes,  and  C-9  (mihtary) 
airplanes  is  estimated  to  be  $29,673,  or 
$27.50  per  airplane. 

Based  on  the  figures  discussed  above, 
the  total  cost  impact  of  the  AD  actions 
on  U.S.  operators  is  estimated  to  be 
$33,523. 

Should  an  inspection  reveal  that  a 
discrepant  windshield  was  installed,  the 
replacement  of  that  windshield  will 
require  approximately  10  additional 
wor^  hours  to  accomplish,  at  an  average 


labor  rate  of  $55  per  work  hour. 
Required  replacement  parts  will  be 
provided  at  no  cost  to  operators.  Based 
on  these  figures,  the  total  cost  impact  for 
the  replacement  of  discrepant 
windshields  for  U.S.  operators  will  be 
$550  per  airplane. 

The  total  cost  impact  figures 
discussed  above  are  based  on 
assimiptions  that  no  operator  has  yet    • 
accomplished  any  of  the  requirements 
of  this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 
However,  the  FAA  has  been  advised 
that  599  out  of  730  discrepant 
windshields  already  have  been 
identified  and  returned  by  affected 
operators;  therefore,  the  future  total  cost 
impact  of  this  AD  is  expected  to  be 
much  less  than  the  figures  indicated 
above. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AIRW0RTHtNESS 
DIRECirVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority: 49 US.C  App.  1354(a).  1421 
and  1423: 49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amendedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-09-12  McDonnell  Douglas:  Amendment 
39-fi901.  Docket  93-NM-156-AD. 

Applicability:  Model  DC-8-60  and  -70 
series  airplanes,  on  which  the  center 
windshield  has  been  replaced  after  February 
1992;  and  Model  DC-9-10,  -20.  -30.  -40, 
and  -50  series  airplanes.  Model  DC-9-61, 
-82,  -83.  and  -87  airplanes,  Model  MD-88 
airplanes,  and  C-9  (military)  airplanes,  on 
which  the  center  and/or  side  (glass) 
windshield{s)  has  been  replaced  after 
Februan- 1992;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1:  Replacement  of  any  subject 
windshield  that  has  been  accomplished  prior 
to  the  effective  date  of  this  amendment  in 
accordance  with  McDonnell  Douglas  DC-8 
Ser\ice  Bulletin  A56-16,  dated  June  15, 
1993,  or  Revision  1,  dated  July  1, 1993  (for 
Model  DC-8  series  airplanes);  or  McDonnell 
Douglas  DC-9  Alert  Service  Bulletin  A56-15. 
dated  June  15, 1993,  or  Revision  1,  dated 
September  15, 1993;  is  considered  acceptable 
for  compliance  with  the  applicable  action 
sjjecified  in  this  amendment. 

Note  2:  This  AD  only  addresses  center  and 
side  flight  compartment  windshields  made  of 
glass.  Windshields  used  in  other  locations  on 
these  airplanes  and  windshields 
manufactured  with  materials  other  than  glass 
are  not  addressed  in  this  AD. 

To  prevent  failure  of  the  windshield, 
accomplish  the  following: 

(a)  For  Model  DC-8-60  and  -70  series 
airplanes:  Within  30  days  after  the  effective 
date  of  this  AD,  perform  a  visual  inspection 
of  the  center  windshield  to  determine  the 
manufacturer. 

(1)  If  the  windshield  was  not  manufactured 
by  Pilkington  Aerospace:  No  further  bction  is 
required  by  this  AD. 

(2)  If  the  center  windshield,  part  number 
5887275-501,  was  manufactured  by 
Pilkington  Aerospace:  Prior  to  further  flight, 
replace  the  center  windshield  with  one  of  the 
windshields  specified  in  paragraph  (aK2)(i), 
(a){2){ii),  or  (a)(2)(iii)  of  this  AD,  in 
accordance  with  McDonnell  Douglas  DC-8 
Alert  Service  Bulletin  A56-16,  Revision  2, 
dated  December  13, 1993. 

(i)  A  center  windshield  that  was  not 
manufactured  by  Pilkington  Aerospace. 

(ii)  A  center  windshield  that  has  been 
manufoct\ired  by  Pilkington  Aerospace,  but 
recertified  and  re-identified  by  Pilkington 
Aerospace. 

(iii)  A  center  windshield  that  was 
manufactured  by  Pilkington  Aerospace  after 
September  30, 1993. 

fb)  For  Model  DC-9-10,  -20,  -30.  -40,  and 
-so  series  airplanes;  Model  DC-0-81,  -82, 
-83,  and  -87  airplanes:  Model  MD-88 
airplanes;  and  C-9  (military)  airplanes: 
Within  30  days  after  the  effective  date  of  this 
AD,  perform  a  visual  Inspection  of  the  center 
windshield  and  side  windshield  to  determine 
the  manufacturer. 
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(1)  If  the  center  and  side  windshields  were 
not  manufactured  by  Pilkington  Aerospace: 
No  further  action  is  required  by  this  AD. 

(2)  If  the  center  windshield,  part  number 
5887275-501,  or  side  windshields,  part 
numbers  5912290-501  and  5912290-502, 
were  manufactured  by  Pilkington  Aerospace: 
Prior  to  further  flight,  replace  the  center  and/ 
or  side  windshield(s)  with  one  of  the 
windshields  specified  in  paragraph  (b)(2)(i), 
(b)(2)(ii).  or  (b)(2)(iii)  of  this  AD.  in 
accordance  with  McDonnell  Douglas  DC-9 
Alert  Service  Bulletin  A56-15.  Revision  2. 
dated  November  9,  1993. 

(i)  A  center  and/or  side  windshield(s)  that 
was  not  manufactured  by  Pilkington 
.\erospace. 

(ii)  A  center  and/or  side  windshield(s)  that 
has  been  manufactured  by  Pilkington 
Aerospace,  but  recertified  and  re-identified 
by  Pilkington  Aerospace. 

(iii)  A  center  and/or  side  windshield(s)  that 
was  manufactured  by  Pilkington  Aerospace 
after  September  30,  1993. 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  center 
windshield,  part  number  5887275-501,  or 
side  windshields,  part  numbers  5912290-501 
and  5912290-502,  that  have  been 
manufactured  by  Pilkington  Aerospace 
between  February  1, 1992,  and  September  30, 
1993.  inclusive.  Those  windshields  must  be 
recertified  and  re-identified  by  Pilkington 
Aerospace  before  use. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  tliat 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Insf)€ctor,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACXD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(fl  The  replacement  shall  be  done  in 
accordance  with  McDonnell  Douglas  DC-8 
Alert  Service  Bulletin  A56-16,  Revision  2, 
dated  December  13. 1993;  or  McDonnell 
Douglas  DC-9  Alert  Service  Bulletin  A56-15, 
Revision  2.  dated  November  9, 1993;  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  Part  51.  Copies  may  be  obtained 
from  McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach.  California  90801- 
1771.  Attention:  Business  Unit  Manager. 
Technical  Administrative  Support. 
Department  LSI.  M.C  2-98.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  FAA.  Transport 
Airplane  Directorate,  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring  Street. 
Long  Beach,  California;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street. 
NVV..  suite  700,  Washington,  DC. 


(g)  This  amendment  becomes  effective  on 
June  9,  1994. 

Issued  in  Renton.  Washington,  on  April  21, 
1994. 

S.R.  Miller. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  94-10116  Filed  5-9-94;  8:45  am] 

BILUNQ  CODE  4giO-13-U 


14  CFR  Part  71 

[Airspace  Docket  No.  93-ANM-45] 

Amendment  to  Class  E  Airspace;  Twin 
Falls,  ID 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  at  Twin  Falls,  ID. 
Establishment  of  a  new  instrument 
approach  procedure  requires  additional 
controlled  airspace  for  the  procedure. 
Airspace  reclassification,  in  effect  as  of 
September  16.  1993.  has  discontinued 
use  of  the  term  "transition  area" 
replacing  it  with  the  designation  "Class 
E  airspace.  The  Class  E  airspace  will  be 
depicted  on  aeronautical  charts  for  pilot 
reference  when  the  new  approach 
procediu'es  become  effective. 
EFFECTIVE  DATE:  0901  u.t.c.  June  23. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland.  ANM-536.  Federal 
Aviation  Administration.  Docket  No. 
93-ANM-45. 1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056, 
Telephone:  (206)  227-2536. 

SUPPLEMENTARY  INFORMATION: 

History 

On  February  18. 1994,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  amend  the  Class  E  airspace 
for  the  Twin  Falls-Sun  Valley  Regional. 
Joslin  Field  Airport.  ID  (59  FR  8148). 
Interested  parties  were  invited  to 
participate  in  the  rulemaking  process  by 
submitting  such  written  data,  views,  or 
arguments  as  they  desired.  No 
comments  were  received. 

Airspace  reclassification,  in  effect  as 
of  September  16, 1993.  has  discontinued 
use  of  the  term  "transition  area."  and 
certain  airspace  extending  upward  from 
700  feet  above  ground  level  is  now 
designated  Class  E  airspace.  Class  E 
airspace  designations  for  airspace 
extending  upward  from  700  feet  above 
ground  level  are  published  in  Paragraph 
6005  of  FAA  Order  7400. 9A  dated  June 
17, 1993,  and  effective  September  16, 
1993.  which  is  incorporated  by 


reference  in  14  CFR  71.1  (58  FR  36298; 
July  6. 1993).  The  Class  E  airspace 
designations  listed  in  this  document 
will  be  pubhshed  subsequently  in  the 
Order.  The  coordinates  in  this  final  rule 
are  in  North  America  Datum  83. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  amends 
Class  E  airspace  at  Twin  Falls,  Idaho.  It 
will  provide  controlled  airspace  for  a 
new  instrument  approach  procedure  at 
the  airport.  Amendment  of  the  Class  E 
airspace  will  result  in  greater  safety  and 
efficiency  at.  and  in  the  vicinity  of,  the 
airport.  The  FAA  has  determined  that 
this  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore;  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  71  as  follows: 

PART  71-{AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(n).  1354(a). 
1510;  E.O.  10854.  24  FR  9565.  3  CKR,  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993.  and 
effective  September  16. 1993,  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  extending 
upward  ftnm  700  feet  or  more  above  the 
surface  of  the  earth. 
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ANMfflES    Twin  Falls,  ID  [Re^-ised] 

Twin  Falls-Sun  Valley  Regional,  Joslin  Field. 
ID 
(lat.  42°28'55"N.  long.  114*>29'16"\V) 
Twrin  Falls  VORTAC 

(lat.  42<'28'47"  N,  long.  114''29'22"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  8.3  miles  north 
and  4.3  miles  south  of  the  Twin  Falls 
VORTAC  086"  and  281°  radials  extending 
from  the  VORTAC  to  26.1  miles  east  and  16.1 
miles  west,  and  within  4.3  miles  each  side 
of  the  Twin  Falls  156°  radial  extending 
upward  from  1,200  feet  above  the  surface 
bounded  on  the  northeast  by  a  line  beginning 
at  the  intersection  of  long.  114''01'03"  W  and 
V-500.  extending  south  along  long. 
114°01'03"  W  and  V-500.  to  V-269. 
southwest  along  V-269  to  the  18.3  mile 
radius  of  the  Twin  Falls  VORTAC.  thence 
clockwise  via  the  18.3-mile  radius  to  V-484, 
northwest  along  V-484  to  the  14.4  mile 
radius  of  the  Twin  Falls  VORTAC.  thence 
clockwise  along  the  14.4-mile  radius  to  V- 
293,  southwest  along  V-293  to  the 
intersection  of  V-293  and  long.  115°00'00" 
W.  thence  north  along  long.  115°00'00"  W  to 
a  point  7.9  miles  southwest  of  V-253,  thence 
northwest  and  parallel  to  V-253  for  25  9 
miles,  thence  to  the  intersection  of  V-4,  V- 
253,  and  V-330,  east  along  V-330  to  V-293. 
north  along  V-293  to  V-500.  then  to  the 
point  of  beginning;  excluding  that  airspace 
within  Federal  airways. 
•         *         •         •         • 

Issued  in  Seattle,  Washington,  on  April  19. 
1994. 

Temple  H.  Johnson,  Jr., 

Manager,  Air  Traffic  Division. 

IFR  Doc  94-11283  Filed  5-9-94;  8;45  am] 

BILUNQ  CODE  4810-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-ANM-24] 

Proposed  Amendment  to  Class  D 
Airspace;  Medford,  Portland-Hillsboro, 
and  Salem,  OR 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rale  would 
amend  the  Medford,  Portland-Hillsboro. 
and  Salem,  Oregon,  Class  D  airspace. 
This  action  is  necessary  to  correct  a 
portion  of  the  airspace  descriptions 
inadvertently  omitted  during  the 
airspace  reclassification  process.  This 
action  vi^ould  amend  the  Class  D 
airspace  from  full-time  to  part-time. 
Airspace  reclassification,  in  effect  as  of 
September  16, 1993,  has  discontinued 
the  use  of  the  terms  "airport  traffic  area" 
and  "control  zones"  with  operating 
control  towers,  replacing  them  with  the 
designation  "Class  D  airspace."  This 
amendment  would  bring  publications 
up-to-date  giving  continuous 
information  to  the  aviation  public. 


DATES:  Comments  must  be  received  on 
or  before  June  28. 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  ANM-530. 
Federal  Aviation  Administration, 
Docket  No.  94-ANM-24.  1601  Lind 
Avenue  SVV.,  Renton.  Washington 
98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland,  ANM-536,  Federal 
Aviation  Administration,  Docket  No. 
94-ANM-24. 1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056; 
telephone  number:  (206)  227-2536. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
ANM-24."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  at  the  address  listed  above 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  ?.\A- 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Syste.m 


Management  Branch,  ANM-530, 1601 
Lind  Avenue  SW.,  Renton,  Washington 
98055—4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Qrcular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  D  airspace  at  Medford, 
Portland-Hillsboro,  and  Salem,  Oregon, 
to  correct  an  error  in  the  Class  D 
airspace  descriptions.  During  the 
airspace  reclassification  process  (57  PR 
38962;  August  27, 1992)  the  language 
designating  the  Class  D  airspace  at  these 
locations  as  part-time  was  inadvertently 
omitted.  This  action  would  correct  that 
omission.  Airspace  reclassification,  in 
effect  as  of  September  16, 1993.  has 
discontinued  the  use  of  the  terra 
"airport  traffic  area"  and  "control 
zones"  with  operating  control  towers, 
and  replaced  them  with  the  designation 
"Class  D  airspace."  The  coordinates  for 
this  airspace  docket  are  based  on  North 
American  Datum  83.  Class  D  airspace  is 
published  in  Paragraph  5000  of  FAA 
Order  7400.9A  dated  June  17.  1993,  and 
effective  September  16,  1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993).  The 
Class  D  airspace  designations  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  vdll  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 
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The  Proposed  Amendment 

In  consideration  of  tiie  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  aathority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1354(a). 
1510;  E.a  10854.  24  PR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S  C  106(g);  14  CFR 
11.69. 

§71.1    tAmended] 

2.  The  incorporation  by  reference  In 
1 4  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16, 1993.  Is 
amended  as  follows: 

Pamgraph  5000    General. 


ANM  or  D  Medford.  OR  {Revised) 

Medford-Jackson  Airport.  OR 
(lat.  42''22'2(r  N,  long.  122''52'21"  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3.800  feet  MSL 
withia  a  4.1 -mile  radius  of  the  Medford- 
(ackaon  Airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  In  advance  by  Notice  to  Airmen. 
The  effective  date  and  time  will  thereafter  b»i 
continuously  published  In  the  Airport/ 
Facility  Directory. 


ANM  or  D  Portland -Hillsboro.  OR  (Revi^ted] 

Portland-Hillsboro  Airport,  OR 
(lat.  45°32'25''  N,  long.  122''56'59-  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,700  feet  MSL 
within  a  4.2-mile  radius  of  the  Portland- 
Hillsboro  Airport.  This  Class  D  air.space  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  la  thw 
Airport/Facility  Directory. 


ANM  or  O  Salem.  OR  (Revised] 

Salem.  McNary  Field.  OR 

(lat-  44*54'34''  N.  long  123'0009"  VV) 

That  airspace  extending  upward  from  the 
surface  lo  and  including  2,700  feet  MSL 
within  a  4-mile  radius  of  McNary  Field.  This 
Qass  D  airspace  area  Is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  Notice  to  Airmen.  The  effectiva 
dale  and  time  will  thereafter  be  continuously 
published  in  the  Alrport/FacUlty  Directory. 


Issued  in  Seattle.  Washington,  on  April  15. 
1994. 

Temple  H.  lohnsoa,  }r.. 
Manager,  Air  Traffic  Division.  Sorthwest 
Mountain  Region. 

IFR  Doc.  94-11284  Filed  5-9-94;  845  am) 
BILLMO  CODE  4»10-1)-M 

14  CFR  Part  71 

{Airspace  Docket  No.  94-ANM-11] 

Amendment  of  Class  D  Airspace; 
Grand  Junction,  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the  Grand 
Junction,  Colorado.  Class  D  airspace 
from  full-time  to  part-time.  It  will 
correct  that  part  of  the  airspace 
description  which  was  inadvertently 
omitted  during  the  airspace 
reclassification  process.  Airspace 
reclassification,  in  effect  as  of 
September  16. 1993.  has  discontinued 
the  use  of  the  term  "airport  traffic  area" 
and  "control  zones"  with  operating 
control  towers,  replacing  them  with  the 
designation  "Class  D  airspace."  This 
amendment  brings  publications  up-to- 
date  giving  continuous  information  to 
the  aviation  public. 
EFFECTIVE  DATE:  0901  UTC.  June  30. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland.  ANM-536.  Federal 
Aviation  Administration,  Docket  No. 
94-ANM-ll.  1601  Und  Avenue  SW., 
Renton.  Washington  98055-4056; 
telephone  number:  (206)  227-2536. 

SUPPLEMENTARY  INFORMATION: 

History 

On  March  16.  1994.  the  FAA 
proposed  to  amend  part  71  of  Federal 
Aviation  Regulations  (14  CFR  part  71) 
by  amending  the  Grand  Jimdion. 
Colorado  Class  D  airspace  designation 
(59  FR  12208).  Interested  parlies  were 
invited  to  participate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal.  No 
comments  were  received. 

During  the  airspace  reclassification 
process  (57  FR  38962.  August  27. 1992) 
the  language  designating  the  Grand 
Junction,  Colorado  Class  D  airspace  as 
part-time  was  inadvertently  emitted. 
This  action  corrects  that  omission. 
Airspace  reclassification,  in  effect  as  of 
September  16, 1993,  has  discontinued 
use  of  the  terms  "airport  traffic  area" 
and  "control  zone"  with  operating 
control  towers,  and  replaced  them  with 
the  designation  "Class  D  airspace." 


Class  D  airspace  is  published  in 
Paragraph  5000  of  FAA  Order  7400.9A 
dated  June  17. 1993,  and  effective 
September  16,  1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298:  July  6. 1993).  The 
Class  D  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  Federal 
.Aviation  Regulations  amends  Class  D 
airspace  at  Grand  J'lnction,  Colorado. 
The  coordinates  In  this  final  rule  are  in 
North  American  Datum  83. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  Is  a 
routine  matter  that  will  only  affect  air 
traffic  procediu-es  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  referwHce. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  tho 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71-{AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1354(a|. 
1510;  E.O.  10854,  24  FR  9565.  3  CFR.  195»- 
1963  Comp  .  p.  389.  49  U.S.C.  106(^);  14  CFR 
tl.69. 

§71.1    (Amended] 

2.  The  incorporation  by  rcfereni^  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  15, 1993.  is 
amended  as  follows: 

Paragmph  5000    General 


ANM  CO  D  Grand  |unction.  CO  (Revised] 

Grand  Junction.  Walker  Field.  CO 
(Lat.  39^)7'21"  N.  long  108''31'36  "  Wl 


Tl 

S'.irfi 
with 
This 
'.he  s 
advi 
date 
pu 


ir, 


t  airspace  extending  upward  from  the 
e  to  and  including  7.4CX)  feet  MSL 
a  4.7-n-iile  radius  of  Walker  Field. 
Class  D  airspace  area  is  effective  during 
♦scific  dates  and  times  established  in 
ice  by  a  Notice  to  Airmen.  The  effective 
l^nd  lime  will  thereafter  be  continuously 
bitched  in  the  Airf tin/Facility  Directorv. 


1994. 
Tern 

Sfiin 


Federal  Register  /  Vol.  59,  No.  89  /  Tuesday,  May  10.  1994  /  Rules  and  Regulations 


24039 


Issied  in  Seattle.  Washington,  on  .April  15. 


jfe  H.  Johnson.  )r., 

pr.  Air  Traffic  Dhiiion.  .\'c:rthwi-f:t 
~Jfcin  Ftpgion. 

94-112.86  Filed  .V9-04:  8:45  a.Ti) 
CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[Docket  No.  90N-135D1 
RIN  W05-AD96 

Food  Labeling;  General  Requirements 
for  Nutrrtion  Labeling  for  Dietary 
Supplements  of  Vitamins,  Minerals, 
He.'tjs.  or  Other  Similar  Nutritional 
Substances;  Corrections  and 
Technical  Amendments 

AGENCY:  Food  and  Drug  Administration. 
HHSl 

ACTION:  Final  rule;  corrections  and 
tecliBical  amendments. 


SUMMARY.  The  Food  and  Drug 
Adn^inistration  (FD.A)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Regi$ter  of  January  4,  1994  (59  FR  354). 
The  document  amended  the  food 
labeling  regulations  to  establish 
requirements  for  the  nutrition  labeling 
of  dietary  supplements  of  vitamins. 
minCTnls.  herbs,  and  other  similar 
nutriiional  substances.  The  document 
was  published  with  some  typographical 
and  editorial  errors.  This  document 
corrects  those  errors. 
EFFECrVc  DATE:  July  1,  1995. 
FOR  FL'RrHER  INFORMATION  CONTACT: 
Susap  Thompson.  Center  for  Food 
Safet^  and  Applied  Nutntion  (HFS- 
165),|Food  and  Drug  Administration, 
200  G  St.  SVV.,  Washington.  DC  20204, 
202-205-5587. 


The 

In 
page 
Tues 
correct 

1 
in  th( 
••July 
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Corrections 

Doc.  93-3181.3,  appearing  on 
354.  in  the  Federal  Register  of 
|6y,  January  4.  1994,  the  following 
ions  are  made: 
page  354,  in  the  third  column. 
EFFECTIVE  DATE:"  caption, 
5.  1995"  is  corrected  to  read  ••July 


C)n 


19<iS 


2.  On  page  361.  in  the  second  column. 
in  the  8th  line  from  the  bottom,  the 
acronym  ••EASDDL's"  is  corrected  to 
read  "ESADDl's". 

3.  On  page  364,  in  tlie  second  column, 
in  the  first  full  paragraph.  In  line  7.  the 
word  •'is"  is  removed;  and  in  the  third 
column,  beginning  in  the  16ih  line  from 
the  bottom,  the  phrase  "label  references 
values"  is  corrected  to  read  •'label 
reference  values". 

4.  On  page  365.  in  the  first  column, 
in  the  second  full  paragraph,  in  the  9th 
line  from  the  bottom  of  the  paragraph, 
the  word  "•.supplement"  is  coiTected  to 
read  "supplements". 

5.  On  page  368,  in  the  second  column, 
in  lines  28  and  30,  the  word  ••parailpi  " 
is  corrected  to  read  "perpendicuhr". 

6.  On  page  370,  in  the  third  column, 
in  the  first  full  paragraph,  in  line  11,  the 
word  •'suggest"  is  corrected  to  rend 
•"suggests". 

7.  On  page  371.  in  the  second  column. 
in  reference  3,  in  line  3.  the  word 
"More"  is  removed;  and  in  rof-^rcnce  6. 
in  line  1,  the  name  "Taylor  M,  Qui-in " 
is  corrected  to  read  '•L.  Robert  Lake". 

The  Technical  Amendments 

§101.12    JAmended] 

8.  Section  101.12  Reference  amounts 
customarily  consumed  per  eating 
occasion  is  amended  in  Table  2,  in 
footnote  2.  by  removing  the  phrase  "dry. 
fresh,  and  frozen  pasta"  and  adding  in 
its  place  "fresh  and  frozen  pasta". 

§101.36    [Amended] 

9.  Section  101.36  Nutrition  labeling  of 
dietary  supplements  of  vitamins  and 
minerals  is  amended  in  paragraph  (b)(4) 
introductory  text,  by  removing  the 
phra.se  •'molybdenum,  selenium"  and 
adding  in  its  place  the  phrase 
""molybdenum,  and  selenium";  in 
paragraph  (b)(4)(vi).  by  removing  the 
phrase  •'that  is  followed"  end  adriing  in 
its  place  ••and  is  followed";  in 
paragraph  (c)(10).  the  sample  label  is 
amended  by  removing  the  entries 
••Calcium  162  mg"  and  "Phosphorus 
125  mg"  and  adding  in  their  place 
'"Calcium  0.162  g"  and  ••phospliorus 
0.125  g ':  and  in  paragraph  (g),  the  word 
"mineral"  is  revised  to  read  "'minerals '. 

Publication  of  this  document 
constitutes  final  action  on  these  changes 
under  the  .Administrative  Procedure  Act 
(5  U.S.C.  553).  Notice  and  public 
procedure  and  delayed  effective  date  on 
these  changes  are  unnecessarj'.  because 
FDA  is  merely  remedying  editorial  and 
nonsubstantive  errors. 


Dated:  May  4.  1994. 
Michael  R.  Taylor, 

Deputy  Commissionarfor  Policy. 

jFR  Doc.  04-11201  Filed  5-5-94:  11  44  am) 

BILLiNG  CODE  416(M)1-F 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[TD3533] 

RIN  1545-AS50 

Arbitrage  Restrictions  on  Tax-Exempt 
Bonds 

AGENCY:  Interna!  Revenue  Ser\'ice  (IRS). 

Tro.-^suT}'. 

ACTION:  Final  and  temporary 
rt^gulatiuns. 


SUMMARY:  This  document  contains  final 
and  temporary  regu'atio.ns  on  the 
arbitrage  and  related  restrictions 
applicable  to  tax-exempt  bonds  issued 
by  State  and  local  governments. 
Changes  to  the  applicable  law  were 
made  by  the  Tax  Reform  Act  of  1986. 
the  Tet^hnical  and  Miscellaneous 
Revenue  Aci  of  1988,  the  Revenue 
Reconciliation  Act  of  1989,  and  the 
Revenue  Reconciliation  Act  of  1990. 
These  regulations  affect  issuers  of  tax- 
exempt  bonds  and  provide  guidance  for 
complying  with  the  arbitrage  and 
related  restrictions.  The  tex1  of  the 
temporary  regulations  also  serves  as  the 
text  of  a  portion  of  the  proposed 
regulations  set  forth  in  the  notice  of 
proposed  rulemaking  on  this  subject  in 
the  Proposed  Rules  section  of  this  issue 
of  the  Federal  Register. 

DATES:  These  regulations  are  effective 
on  June  9,  1994. 

For  dates  of  applicability  of  these 
regulations,  see  §  1.148-1  IT. 
FOR  FURTHER  INFORMATION  CONTACT: 
VViUiam  P.  Cejudo  at  202-622-3980  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

These  n^gulations  are  being  issu»»d 
without  prior  notice  and  public 
proceduie  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C 
553).  For  this  reason,  the  coUectian  of 
information  contained  in  these 
regulations  has  been  reviewed  and. 
ponding  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget  undfr 
control  numJier  1545-1347. 

For  further  information  concerning 
this  collection  of  information,  and 
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where  to  submit  comments  on  the 
collection  of  information  and  the 
accuracy  of  the  estimated  burden,  and 
suggestions  for  reducing  this  burden, 
please  refer  to  the  preamble  to  the  cross- 
referencing  notice  of  proposed 
rulemaking  pubUshed  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

Background 

Section  148  restricts  the  uj>e  of 
proceeds  of  tax-exempt  State  and  local 
bonds  to  acquire  higher  yielding 
investments.  P*roposed  regulations 
relating  to  the  arbitrage  and  related  rules 
were  pubUshed  at  §§  1.148-0  through 
1.148-11.  1.149(d)-l,  1.149(g)-l.  1.150- 
1.  and  1.150-2  in  the  Federal  Rf.'gister 
for  November  6.  1992.  Written 
comments  were  received  on  the 
proposed  regulations,  and  additional 
public  comments  were  received  at  a 
public  hearing  held  on  February'  2. 
1993.  After  consideration  of  the 
comments,  the  proposed  regulations 
were  modified  and  adopted  in  final 
form  in  the  Federal  Register  for  June  18. 
1993  (the  June  1993  regulations). 

This  document  contains  temporary 
and  final  regulations  amending  the 
Income  Tax  Regulations  (26  CFR  part  1) 
under  sections  103.  148,  149,  and  150  of 
the  Internal  Revenue  Code  to  clarify  and 
revise  certain  provisions  of  the  June 
1993  regulations.  The  amended 
provisions  of  the  June  1993  regulations 
contam  references  to  applicable 
provisions  of  the  temporary  regulations, 
and  the  final  regulations  apply  as  if  the 
changes  contained  in  the  appropriate 
portion  of  the  temporary  regulations 
were  incorporated  therein.  For  example, 
§  1.148-l(c)(4)(ii)(A)  is  amended  to 
reference  §  1.148-lT(c)(4)(ii)(A).  which 
contains  provisions  that  apply  in  lieu  of 
those  formerly  contained  in  §  1.148- 
l(c)(4)(ii)(A). 

Explanation  of  Provisions 

A.  §  1.103-8T— Interest  on  Bonds  To 
Finance  Certain  Exempt  Facilities 

The  June  1993  regulations  amended 
the  "official  action"  rules  of  §  1.103- 
8(a)(5)  to  better  coordinate  those  rules 
and  the  reimbursement  bond  rules  of 
§  1.150-2.  The  temporary  regulations 
clarify  the  application  of  these  rules  to 
situations  in  which  the  financed  facihty 
is  placed  in  service  after  the  issuance  of 
the  bonds. 


B.  §1.14&-1T- 
Elections 


-Definitions  and 


The  June  1993  regulations  provide 
that  replacement  proceeds  may  arise  if 
a  working  capital  reserve  is  financed  but 
not  to  the  extent  that  the  issuer 


maintained  a  working  capital  reserve. 
The  temporary  regulations  provide 
guidance  to  determine  whether  an 
issuer  has  maintained  a  %vorking  capital 
reserve. 

C.  §  1.148-4T— Yield  on  an  Issue  of 
Bonds 

1 .  Certain  Variable  Yield  Bonds 
Aggregated  for  Fixed  Yield  Treatment 

The  temporary  regulations  expand  the 
types  of  bonds  eligible  for  fixed  yield 
treatment  to  include  certain  variable 
yield  bonds  that,  if  aggregated  and 
treated  as  a  single  bond,  would  be  a 
fixed  yield  bond. 

2.  Qualified  Hedging  Transactions 

The  June  1993  regulations  permit 
certain  qualified  hedges  to  be  taken  into 
account  in  determining  the  yield  on  an 
issue.  The  temporary  regulations  revise 
and  clarify  these  rules.  Most 
significantly,  the  temporary  regulations 
amend  the  rules  treating  certain  variable 
yield  bonds  as  fi.xed  yield  bonds  to 
provide  fi.xed  yield  treatment  for  bonds 
that  are  hedged  with  certain  other 
hedges,  such  as  certain  interest  rate 
caps.  Municipal  financing  transactions 
with  so-called  embedded  derivative 
products  raise  significant  policy  issut-s 
under  any  contingent  interest 
regulations  that  may  be  promulgated 
under  section  1275.  For  this  reason, 
under  the  original  issue  discount 
regulations,  certain  of  these  transactions 
do  not  qualify  as  "variable  rate  debt 
instruments"  and  are  subject  to  the 
contingent  jwyment  rules.  The 
modifications  to  the  qualified  hedging 
rules  do  not  imply  a  conclusion  by  the 
IRS  and  Treasury  that  the  "interest" 
payments  in  these  financings  are 
properly  treated  as  tax-exempt.  It  is 
expected  that  futiu^  regulations  will 
deal  specifically  with  these  issues.  In  a 
related  change,  the  temporary 
regulations  clarify  that  a  hedge  (other 
than  a  qualified  hedge)  may  constitute 
investment -type  property.  The  proposed 
amendments  to  the  arbitrage  regulations 
also  provide  special  rules  for  purposes 
of  determining  whether  interest  rate 
caps  are  Investment-type  property. 

D  $  1.1 4&-5T— Yield  and  Valuation  of 
Investments 

1.  Pennissive  Single  Investment  Rule 

The  temporary  regulations  Umit  the 
rule  that  permits  yield  restricted 
investments  to  be  treated  as  a  single 
investment  for  arbitrage  rebate  purposes 
to  nonpurpose  investments  in  a 
refunding  escrow  fund  and  in  a  sinking 
fund  that  is  related  to  the  refunding 
escrow  fund. 


2.  Fair  Market  Valuation 

The  temporary  regulations  limit  the 
exception  to  the  fair  market  valuation 
rule  for  certain  transferred  proceeds 
allocations,  universal  cap  allocations, 
and  investments  in  a  commingled  fund 
to  those  involving  exclusively  tax- 
exempt  bond  issues. 

E.  §1.1 48-9— Arbitrage  Rules  for 
Refunding  Issues 

Multipurpose  Issue  Allocations 

The  June  1993  regulations  provide 
that  allocations  of  multipurpose  issues 
must  be  reasonable.  For  multipurpose 
refunding  issues,  in  addition  to  the 
reasonableness  requirement,  the  June 
1993  regulations  provide  additional 
limitations.  Comments  are  requested  on 
possible  charges  to  the  allocation  rule 
that  generally  focuses  on  matching  the 
debt  service  structure  of  the  prior  issue 
that  would  provide  additional  flexibility 
for  refiindings  involving  extensions  of 
maturity. 

F.  §1.148-11  T— Effective  Dates 
Overpayment  of  Rebate 

The  temporary  regulations  allow  for 
retroactive  application  of  the  provisions 
of  the  June  1993  regulations  relating  to 
recovery  of  overpayments. 

G  §1.1 49(dhl  T— Limitations  on 
Advance  Refundings 

Savings  Tost 

The  temporary  regulations  clarify  the 
application  of  the  multipurpose  issue 
rules  to  the  section  149(d)  requirement 
that  the  refunded  bonds  in  an  advance 
refunding  be  retired  at  the  first  c^ll  date 
if  savings  are  produced. 

H.  §  1.1 50-17— Definitions 

Definition  of  Issue 

The  June  1993  regulations  define 
'issue'.'  for  purposes  of  the  tax-exempt 
bond  restrictions.  The  temporarj' 
regulations  clarify  certain  aspects  of  this 
definition  including  whether  bonds  are 
expected  to  be  paid  from  the  same 
source  of  funds. 

/.  Effective  Dates 

The  temporary  and  final  regulations 
apply  to  bonds  sold  after  June  6,  1994. 
In  addition,  issuers  may  apply  these 
regulations  to  other  bonds  to  which  the 
June  1993  regulations  apply. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
1 2866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 


the 
U.S 
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I  Administrative  Pnx»dares  Act  (5 
"i.C  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C  chapter  6)  do 
not  ppply  to  these  regulations,  and, 
theijafore.  a  Regulator)-  Flexibility 
Analysis  is  not  required.  Piu^uant  to 
sectfun  7805(f)  of  Lhe  Intemd  Revenue 
Osda.  tiiese  regulations  wiii  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
in. pact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  VVJlliam  P.  Cejudo.  Office 
of  Assistant  Chief  Counsel  (Financial 
Institutions  and  Products).  IRS. 
Ho\4ever.  other  personnel  from  t>.e  IRS 
and  [Trbasury  Department  participated 
in  th?ir  development. 

List  of  Subjects 

26  rtFT?  Part  1 

Inpcme  ta.xes.  Reporting  and 
recortlkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoptioa  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  parts  1  and  602 
are  etmended  as  follows: 

PART  1— {AMENDED] 

PART  602— {AMENDED] 

Paragraph  1.  The  authority  citation 
for  port  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U  S  C.  7805  *    *    ' 

Seqtion  11  *8-l  IT  also  issued  under  26 
US  d.  146(f).  (g).  and  (i).  *   •   • 

Pah  2.  In  §  1.103-6.  paragraph  (a|(5) 
is  revised  to  read  as  follows: 

§1.1  OJ-8    Interest  on  bonds  to  finance 
certain  exempt  facilities. 

(a)  •    *    • 


(5) 


See  §  1.103-eT. 


Par.  3.  Section  1.103-8T  is  added  to 
read  ps  follows: 

§  1  1  Ca-BT    Interest  on  bonds  to  finance 
certain  exempt  facilities  (temporary). 

(a)(1)  through  (4)  (Reserved].  For 
guidance  see  1 1.103-8. 

(5)l/jm/fatJon.  (i)  A  facility  qualifies 
under  §  1.103-8  only  to  the  extent  that 
there  is  a  vahd  reimbursement 
allocation  under  §  1.150-2  with  respect 
to  expenditures  that  are  incurred  before 
the  isfiue  date  of  the  bonds  to  provide 
the  facility  and  that  are  to  be  paid  with 


the  proceeds  of  the  issue.  In  addition,  if 
the  original  use  of  Lhe  facility  begins 
before  the  issue  date  of  the  bonds,  the 
facility  does  not  qualify  under  §  1.103- 
8  if  any  person  that  was  a  substantial 
user  of  the  facility  at  any  time  during 
the  5-year  period  before  the  issue  date 
cr  any  related  person  to  that  user 
receives  (directly  cr  indirectly)  5 
percent  or  more  of  the  proceeds  of  the 
issue  for  the  user's  interest  in  the 
facility,  and  is  a  substantial  user  of  lhe 
facility  at  any  time  during  thy  5-year 
period  after  the  issue  date,  unless — 

(.A)  An  official  intent  for  the  facility 
is  adopted  under  §  1.150-2  within  60 
days  after  the  date  on  which  acquisition, 
constraction,  or  reconstruction  of  that 
facility  commenced;  and 

(B)  For  an  acquisition,  no  person  that 
is  a  substantial  user  or  related  person 
after  the  acquisition  date  was  also  a 
substanti.41  user  mere  than  60  days 
before  the  date  on  which  the  official 
intent  was  adopted. 

(ii)  A  facility  the  original  use  of  which 
commences  (or  the  acquisition  of  which 
occurs)  on  or  after  the  issue  date  of 
bonds  to  provide  that  facility  qualifies 
under  §  M0.3-«  only  to  the  extent  that 
an  official  intent  for  the  facility  is 
adopted  under  §  1.150-2  by  the  issuer  of 
the  bonds  within  60  days  after  the 
commencement  of  the  construction, 
reconstruction,  or  acquisition  of  that 
facility.  Temporary  construction  or 
other  financing  of  a  facility  prior  to  tlie 
issuance  of  the  bonds  to  provide  that 
facility  will  not  cause  that  facility  to  be 
one  that  does  not  qualify  under  this 
paragraph  (a)(5)(ii). 

(iii)  For  purposes  of  paragraph  (a)(5)(i) 
of  this  section,  substantial  user  has  the 
meamng  used  in  section  147(a)(1); 
mlatcd  person  has  the  meaning  used  in 
section  144(a)(3);  and  a  user  that  is  a 
governmental  unit  within  the  meaning 
of  §1.103-1  is  disregarded. 

(iv)  Except  to  the  extent  provided  iii 
§  1.150-2fj)  and  §  1.148-llT(i).  this 
paragraph  (a)(5)  applies  to  bonds  issued 
after  June  30,  1993. 

Par.  4.  In  §  1.148-0.  paragraph  (c)  is 
amended  as  follows: 

1.  The  introductory  te.xt  is  revised. 

2.  The  entry  for  §  1.148-4.  paragraph 
(b)(5)  is  redesignated  paragraph  (b)(6). 

3.  A  new  entry  for  §  1.148—4. 
paragraph  (b)(5)  is  added. 

4.  An  entry  for  §  1.148-11,  paragntph 
(i)  is  added. 

§1.148-0    Scope  and  table  of  contents. 
*         •         ■         •         • 

(i:)  Table  of  contents.  This  paragraph 
(c)  lists  the  table  of  contents  for 
§§1.148-1.  1.14ft-2.  1148-3.  1.148-4. 


1.148-5,  1  148-6,  1.148-7,  1.148-8. 
1.148-9.  1.148-10  and  1.148-11 


§1.148-4     Yieldonan  isswi  of  bonds. 
•         •         •         •         • 

(bi  •  •  • 

(5)  Special  aggregation  rule  treating  certain 
bonds  as  a  single  fixed  yield  b<jnd 


§1  148-11     Effective  dates 


[\]  Tra.nsition  rule  for  certain  dnii?ndtnen»s. 
Par.  5.  In  §  1.148-1,  paragraph 
(c)(4)(uj(A)  is  revised  to  read  as  follows: 

§1.14e-1    Definitions  and  elections. 


(c)-   •    • 

(4).    .    . 

(ii)*   •   * 

(A)  In  general.  See  §  1.148- 
lT(c)(4){ii)(A). 

Far.  6.  Section  1.1 48-1 T  is  added  to 
read  as  follows: 

§1.148-1T    Definitions  and  elections 
(temporary). 

(a)  (Reser\'edl.  For  guidance  see 
§1.148-1. 

(b)  Certain  definitions. 
Investment-type  property.  See 

§  1.148-l(b).  Investment-type  property 
also  includes  a  contract  that  would  be 
a  hedge  (within  the  meaning  of  §  1.148- 
4(h))  except  that  it  contains  a  significant 
investment  element. 

(c)  through  (c)(4)(i)  |Reser\ecll.  For 
guidance  see  §  1.148-1. 

(r)(4)(ii)  Bonds  financing  a  working 
capital  resene — (A)  In  general.  Except 
as  otherwise  provided  in  §  1.148- 
l(c)(4)(ii)(B),  replacement  proceeds  arise 
to  the  extent  a  working  capital  reserve 
is,  directly  or  indin^ly,  financed  with 
the  proceeds  of  the  i.ssue  (regardless  of 
the  expenditure  of  prot:eeds  of  the 
issue).  Thus,  for  example,  if  an  issuer 
that  does  not  maintain  a  working  capital 
rrser\'e  borrows  to  fund  such  a  rosea e. 
the  issuer  will  have  replacement 
proceeds.  To  determine  the  amount  cf  a 
working  capital  reserve  maintained,  an 
i.ssuer  may  use  the  av^^age  amount 
maintained  as  a  working  capital  reserve 
during  annual  periods  of  at  least  one 
year,  the  last  of  which  ends  within  a 
year  before  the  issue  date.  For  example, 
the  amount  of  a  working  capital  reserve 
may  be  computed  using  the  average  of 
the  beginning  or  ending  monthly 
balances  of  the  amount  maintained  as  a 
reser\'e  (net  of  unexpended  gross 
proceeds)  during  the  one  year  period 
preceding  the  issue  date. 

Par.  7.  In  §  1.148-2.  paragraph 
(b)(2)(ii)  is  revi.sed  to  read  as  follows: 
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§  1.143-2    General  arbitrage  yield 
restriction  rules. 

•  »         •         »         • 

(2).    .    . 

(ii)  Exception  to  certification 
requirements.  See  §  1.148-2T(b)(2)(ii). 

•  *        •        •        • 

Par.  8.  Section  1.148-2T  is  added  to 
read  as  follows: 

§  1 1 48-2T    General  arbitrage  yield 
restriction  rules  (temporary). 

(a)  through  (b)(2)(i)  [Reservedl.  For 
guidance  see  §  1.148-2. 

[b)(2)(ii)  Exceptions  to  certification 
requirainent.  An  issuer  is  not  required 
to  ir.ake  a  certification  for  an  issue 
under  §  1.14a-2(b)(2;(;)  if— 

(A)  The  issuer  reasonably  e.xpecf  s  as 
of  the  issue  date  that  there  will  be  no 
unspent  gross  proceeds  after  the  issue 
date,  other  than  gross  proceeds  in  a 
bona  fide  debt  service  fund  (e.g., 
equipment  lease  financings  in  which  the 
issuer  purchases  equipment  in  exchange 
for  an  installment  payment  note);  or 

(B)  The  issue  price  of  the  issue  does 
not  exceed  $1,000,000. 

Par.  9.  In  §  1.148-3,  paragraph  (h)(3) 
is  amended  by  adding  a  sentence  after 
the  last  sentence  to  read  as  follows: 

§  1.148-3    General  arbitrage  rebate  rules. 

•  •        «         •         * 

(h)*   *   • 

(3)  *   •   *  See  also  §  1.148-3T(h)(3). 

•  •         *         •         * 

Par.  10.  Section  1.14&-3T  is  added  to 
read  as  follows: 

§  1.148-3T    General  arbitrage  rebate  rules 
(temporary). 

(a)  through  (h)(2)  [Reserved).  For 
guidance  see  §  1.148-3. 

(h)(3)  Waivers  of  the  penalty.  For 
purposes  of  §  1.148-3(h){3).  willful 
neglect  does  not  include  a  failure  that  is 
attributable  solely  to  the  permissible 
retroactive  selection  of  a  short  first  bond 
year  if  the  rebate  amount  that  the  issuer 
failed  to  pay  is  paid  within  60  days  of 
the  selection  of  that  bond  year. 

Par.  11.  Section  1.148—4  is  amended 
as  follows: 

1.  Paragraph  (b)(5)  is  redesignated  as 
paragraph  (b)(6). 

2.  New  paragraph  (b)(5)  is  added. 

3.  Paragraph  (g)  is  revised. 

4.  Paragraph  (h)(1)  is  revised. 

5.  Paragraph  (h)(2)(vii)  is  revised. 

6.  Paragraph  (h)(2)(ix)  is  revised. 

7.  Paragraphs  (h)(3),  (4).  and  (5)  are 
revised. 

8.  The  revised  and  added  provisions 
read  as  follows: 

§  1.143-^    Yield  on  an  issue  of  bonds. 


(b)*   •  • 

(5)  Special  aggregation  rule  treating 
certain  bonds  as  a  single  fixed  yif  Id 
bond.  See  §  1.148-4T(b)(5). 

•  •        •        •        • 

(g)  Yield  on  certain  mortgage  revenue 
and  student  loan  bends.  See  §  1.1 48- 
4T(g). 

(h)'   •   • 

(1)  In  general.  See  §  1.148-4T(h){l). 

,2).   i    . 

•  •         •         »         • 

(vii)  Timing  and  duration.  See 
§1  148-4T(h)(2)(vii). 

•  «         •         •         • 

(ix)  Identification.  See  §  1.148- 
4T{h)(2)(i.x). 

(3)  Accounting  for  qualified  hedges. 
See§1.143-4T(h)(3). 

(4)  Certain  variable  yield  bonds 
treated  as  fixed  yield  bonds.  See 
§1.148-4T(h)(4). 

(5)  Authority  of  the  Commissioner. 
See§1.148-4T(h)(6). 

Par.  12.  Section  1.1 1&-4T  is  added  to 
read  as  follows: 

§  1.148-4T    Yield  on  an  issue  of  bonds 
(temporary). 

(a)  through  {b)(4)  [Reserved).  For 
guidance  see  §  1.148—4. 

fb)(5)  Special  aggregation  rule  treating 
certain  bonds  as  a  single  fixed  yield 
bond.  Two  variable  yield  bonds  of  an 
issue  are  treated  in  the  aggregate  as  a 
single  fi.xed  yield  bond  if — 

(i)  Aggregate  treatment  would  result 
in  the  single  bond  being  a  fixed  yield 
bond; and 

(ii)  The  terms  of  the  bonds  do  not 
contain  any  features  that  could  distort 
the  aggregate  fixed  yield  from  what  the 
yield  would  be  if  a  single  fixed  yield 
bond  were  issued.  For  example,  if  an 
issue  contains  a  bond  bearing  interest  et 
a  floating  rate  and  a  related  bond 
bearing  interest  at  a  rate  equal  to  a  fixed 
rate  minus  that  floating  rate,  those  two 
bonds  are  treated  as  a  single  fixed  jield 
bond  only  if  neither  bond  may  be 
redeemed  unless  the  other  bond  is  also 
redeemed  at  the  same  time. 

(c)  through  (f)  (Reserved).  For 
guidance  see  §  1.148—4. 

(g)  Yield  on  certain  mortgage  revenue 
and  student  loan  bonds.  Fpr  purposes  of 
section  148  and  §  1.148—4.  section 
143(g)(2)(C)(ii)  applies  to  the 
computation  of  yield  on  an  issue  of 
qualified  mortgage  bonds  or  qualified 
veterans'  mortgage  bonds.  For  purposes 
of  applying  sections  148  and  143(g)  to 
a  variable  yield  issue  of  qualified 
mortgage  bonds,  qualified  veterans' 
mortgage  bonds,  or  qualified  student 
loan  bonds,  the  yield  on  that  issue  is 
computed  over  the  term  of  the  issue, 
and  §  1.148— 4(d)  does  not  apply  to  the 


issue.  As  of  any  date  before  the  final 
maturity  date,  the  yield  over  the  term  of 
the  issue  is  based  on  the  actual  amounts 
paid  or  received  to  thfit  date  and  the 
amounts  that  are  reasonably  expected 
(as  of  that  date)  to  be  paid  or  received 
over  the  remaining  term  of  the  issue. 

(h)  Qualified  hedging  transactions — 
(1)  In  general.  Payments  made  or 
received  by  an  issuer  under  a  qualified 
hedge  (as  defined  in  §  1.148-4(h)(2)) 
rt^lating  to  bonds  of  an  issue  are  taken 
into  account  (as  provided  in  paragraph 
(h)(3)  of  this  section)  to  determine  the 
yield  on  the  issue.  Except  as  provided 
in  paragraphs  (h)(4)  and  (h)(5)(!i)(C)  of 
this  section,  the  bonds  to  which  a 
qualified  hedge  relates  are  treated  as 
variable  yield  bonds.  These  hedging 
rules  apply  solely  for  purposes  of 
sections  143(g).  148,  and  149(d). 

(2)  (i)  through  (vi)  [Reserved]  For 
guidance  see  §  1.143--i{h)(2). 

(2)(vii)  Timing  and  duration.  For  a 
contract  to  be  a  qualified  hedge  under 
§  1.148— 4(h)(2),  payments  must  not 
begin  to  accrue  under  the  contract  on  a 
date  earher  than  the  issue  date  of  the 
hedged  bonds  and  must  net  acrnie 
longer  than  the  hedged  interest 
payments  on  the  hedged  bonds. 

(viii)  [Reser\ed).  For  guidance  sec 
§1.148-4(h). 

(ix)  Identification.  For  a  contract  to  be 
a  qualified  hedge  under  §  1.14&-4(h)(2). 
the  contract  must  be  identified  by  the 
actual  issuer  on  its  books  and  records 
maintained  for  the  hedged  bonds  not 
later  than  three  days  after  the  date  on 
which  the  parties  enter  into  the 
contract.  The  identification  must  specify 
the  hedge  provider,  the  terms  of  the 
contract,  and  the  hedged  bonds.  The 
identification  must  contain  sufficient 
detail  to  establish  that  the  requirements 
of  §  1.148-i(h)(2),  and  if  apphcable. 
paragraph  (h)(4)  of  this  section  are 
satisfied.  The  existence  of  the  hedge 
must  be  noted  on  all  forms  filed  with 
the  Internal  Revenue  Service  for  the 
issue  on  or  after  the  date  on  which  the 
hedge  is  entered  into. 

(3)  Accounting  for  qualified  hedges — 
(i)  In  general.  Except  as  othenvise 
provided  in  paragraph  (h)(4)  of  this 
snction.  paym.ents  made  or  received  by 
the  issuer  under  a  qualified  hedge  are 
treated  as  payments  made  or  received, 
as  appropriate,  on  the  hedged  bonds 
that  are  taken  into  account  in 
determining  the  yield  on  those  bonds. 
These  payments  are  reasonably 
allocated  to  the  hedged  bonds  in  the 
period  to  which  the  payments  relate,  as 
determined  under  paragraph  lh)(3)(u') 
of  this  section.  Payments  made  or 
received  by  the  issuer  include  payments 
deemed  made  or  received  when  a 
contract  is  terminated  or  deemed 
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tfrrtiinated  under  this  paragraph  (h)(3). 
Payments  reasonably  aJlocable  to  the 
reduction  of  risk  of  interest  rate  changes 
and;  to  the  hedge  provider's  overhead 
unc^er  this  paragraph  (h)  are  included  as 
paytoents  made  or  received  under  a 
qualified  hedge 

(ii)  Exclusions  from  hedge.  Payments 
for  ser.ices  or  other  items  under  the 
contract  that  are  not  expressly  treated  as 
p.ynients  under  the  qualified  hedge 
under  paragraph  {h)(3)(i)  of  this  section 
.irt.  not  payments  with  respect  to  a 
qualified  hedge. 

(i|i3  Timing  and  allocation  of 
payvients.  The  period  to  which  a 
payinent  made  by  the  issuer  relates  is 
rietertuined  under  general  Federal 
income  lax  principles,  including. 
Witt  (jut  limitation.  §  1.446-3.  and 
fidju^led  as  necessary  to  reflect  the  end 
of  a  qomputation  period  and  the  start  of 
ii  neif  computation  period  Except  as 
pro\ided  in  paragraphs  (h)(3)(iv)  and 
(h)(:  J(ii)  of  this  section,  a  payment 
tvce  ved  by  the  issuer  is  taken  into 
account  in  the  period  that  the  interest 
psynient  that  the  payment  hedges  is 
rpau|ired  to  be  made. 

(iv)  Termination  payments — [A] 
Termination  defined.  A  termination  of  a 
qualified  hedge  includes  any  sale  or 
other  disposition  of  the  hedge  by  the 
issui^r.  or  the  acquisition  by  the  issuer 
of  ai^  offsetting  hedge.  A  deemed 
termination  occurs  when  the  hedged 
bonds  are  redeemed  and  when  a  hedyo 
ceases  to  be  a  qualified  hedge  of  the 
hedgad  bonds.  In  the  case  of  an 
assignment  by  a  hedge  provider  of  its 
reraajining  rights  and  obligations  on  the 
hedg^i  to  a  third  party  or  a  modification 
of  the  hedging  coi: tract,  tlie  assignment 
or  mi<dification  is  tjnsated  as  a 
lenni^ifttion  with  respect  to  the  issuer 
only  !tf  it  results  in  a  deemed  exchange 
of  the  hedge  and  a  realiziUion  event 
undejr  section  1001. 

(B)  Genera]  rule.  A  payment  made  or 
rt'cei  .led  by  an  isvsuer  to  terminate  a 
qualified  hedge,  including  loss  or  gain 
rf^ali^ed  or  deemed  realized,  is  treated 
us  a  payment  made  or  receivetl  on  the 
hedged  bonds,  as  appropriate.  The 
paynient  is  reasonably  allocated  to  the 
remaining  periods  originally  covered  by 
the  terminated  hedge  in  a  manner  that 
reflixxs  the  economic  substance  of  the 
hedge. 

(C)  Special  rule  far  terminations  w/ien 
bondf  are  redeemed.  Except  as 
otherwise  provided  in  this  paragraph 
(h)(3)(iv)(C)  and  in  paragraph 
(h){3)liv)(D)  of  this  section,  when  a 
qualified  hedge  is  deemed  terminated 
b(!<;ause  the  hedged  bonds  are 
redeemed,  the  fair  market  value  of  the 
contract  on  the  redemption  date  is 
treated  as  a  termination  payment  made 


or  received  on  that  date.  When  hedged 
bonds  are  redeemed,  any  pa>Tnent 
received  by  the  issuer  on  termination  of 
a  hedge,  including  a  terminatiqp 
payment  or  a  deemed  termination 
payment,  reduces,  but  not  below  zero, 
the  interest  payments  made  by  the 
issuer  on  the  hedged  bonds  in  the 
computation  period  ending  on  the 
termination  date.  The  remainder  of  the 
payment,  if  any,  is  reasonably  allocated 
over  the  bond  years  in  the  immediately 
preceding  computation  period  or 
periods  to  the  extent  necessary  to 
eliminate  the  excess. 

(D)  Special  rules  for  refiindings  To 
the  extent  that  the  hedged  bonds  are 
redeemed  using  the  proceeds  of  a 
refunding  issue,  the  termination 
pa>-ment  is  accounted  for  under 
paragraph  (h)(3)(iv)(B)  of  this  section  by 
treating  it  as  a  payment  on  the  refunding 
issue,  rather  than  the  hedged  bonds.  In 
addition,  to  the  extent  that  the 
refunding  issue,  rather  than  the  hedged 
bonds,  has  been  redeemed,  paragraph 
|h)(3)(iv)(C)  of  this  section  applies  to  the 
termination  payment  by  treating  it  as  a 
payment  on  the  redeemed  refunding 
issue. 

(E)  Safe  harbor  for  certain  non-level 
payments.  A  non-level  payment  to 
terminate  a  hedge  does  not  result  in  that 
hedge  failing  to  satisfy  the  applicable 
provisions  of  paragraph  (h)(3)(iv)(B)  of 
this  section  if  the  payment  is  allocated 
to  each  bond  year  for  which  the  hedge 
would  have  been  in  effect  in  accordance 
with  this  paragraph  (h)(3)(iv)(E).  For  a 
variable  yield  issue,  an  equal  amount  (or 
for  any  short  bond  year,  a  proportionate 
amount  of  the  equal  amount)  must  be 
allocated  to  each  bond  year  such  that 
the  sura  of  the  present  values  of  the 
aimual  amounts  equals  the  present 
value  of  the  non-level  payment.  Present 
value  is  computed  as  of  the  day  the 
hedge  is  terminated,  using  the  yield  on 
the  hedged  bonds,  detennined  without 
regard  to  the  non-level  payment.  The 
yield  "jsed  for  this  purpose  is  computed 
for  the  period  beginning  on  the  first  date 
tlie  hedge  is  in  effect  and  ending  on  the 
date  the  hedge  is  terminated.  On  the 
other  hand,  for  a  fixed  yield  issue,  the 
non-level  payment  is  taken  into  accoimt 
as  a  surgle  payment  on  the  date  it  is 
paid. 

(4)  Certain  variable  yield  bonds 
treated  as  fixed  yield  bonds — (i)  In 
general.  Except  as  otherwise  pro\adod 
in  this  paragraph  (h)(4),  if  the  issuer  of 
vPiriable  yield  bonds  enters  into  a 
qualified  hedge,  the  hedged  bonds  are 
treated  as  fixed  yield  bonds  paying  a 
fixed  interest  rate  if: 

(A)  Start  date.  The  date  on  which 
payments  begin  to  accrue  on  the  hedge 


is  not  later  than  15  days  after  the  issue 
date  of  the  hedged  bonds. 

(B)  Maturity.  The  tenn  of  the  hedge  is 
equal  to  the  entire  period  during  which 
the  hedged  bonds  bear  interest  at 
variable  interest  rates. 

(C)  Payinents  closely  correspond. 
Payments  to  be  received  under  the 
hedge  correspond  closely  in  time  to  the 
hedged  portion  of  the  payments  on^he 
hedged  bonds.  Hedge  pa>-menU 
received  within  15  days  of  the  related 
payments  on  the  hedged  bonds 
generally  so  correspond. 

(D)  Aggregate  payments  fixed.  Taking 
into  account  all  payments  made  and 
received  under  the  hedge  and  all 
payments  on  the  hedged  bonds  (i.e.. 
after  netting  all  payments),  the  issuer's 
aggregate  payments  are  fixed  and 
determinable  as  of  a  date  not  later  than 
15  days  after  the  issue  date  of  the 
hedged  bonds.  Payments  on  b<.i)ds  are 
treated  as  fixed  for  purposes  of  ibis 
paragraph  {h)(4)(i)(D)  if  pa>Tnents  on  the 
bonds  are  based,  in  whole  or  in  part,  on 
one  interest  rate,  payments  on  the  hedge 
are  based,  in  whole  or  in  part,  on  a 
second  Interest  rate  that  is  substantially 
the  same  as.  but  not  identical  to,  the 
first  interest  rate  and  payments  on  the 
bonds  would  be  fixed  if  the  two  rates 
were  identical.  Rates  are  treated  as 
substantially  the  same  if  they  are 
reasonably  expected  to  be  substantially 
the  same  throughout  the  term  of  the 
hedge.  For  example,  an  objective  30-day 
tax-exempt  variable  rate  index  or  other 
objective  index  (e.g..  J.J.  Kenny  hidex. 
PSA  Municipal  swap  index,  a 
percentage  of  LIBOR)  may  be 
substantially  the  same  as  an  issuer's 
individual  30-day  interest  rate. 

(ii)  Accounting.  Except  as  otherwise 
provided  in  this  paragraph  (h)(4)(ii),  in 
determining  yield  on  the  hedged  bonds, 
ail  the  issuer's  actual  mterest  payments 
on  the  hedged  bonds  and  ail  payments 
made  and  received  on  a  hedge  described 
in  paragraph  (h)(4)(i)  of  this  section  are 
taken  into  account.  If  payments  on  the 
bonds  and  payments  on  the  hedge  are 
based,  in  whole  or  in  part,  on  variable 
interest  rates  that  are  substantially  the 
same  within  the  meaning  of  paragraph 
(h)(4)(i)(D)  of  this  section  (but  not 
identical),  yield  on  the  Issue  is 
determined  by  treating  the  variable 
interest  rates  as  identical  For  example, 
if  variable  rate  bonds  bearing  interest  at 
a  \veekly  rate  equal  to  the  rate  necessary 
to  remarket  the  bonds  at  par  are  hedged 
with  an  interest  rate  swap  under  which 
Lhe  issuer  receives  payments  based  on  a 
short-term  floating  rate  index  that  is 
substantially  the  same  as.  but  not 
identical  to,  the  weekly  rate  on  the 
bonds,  the  interest  payments  on  the 
bonds  are  trf^ated  as  equal  to  the 
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payments  received  by  the  issuer  under 
the  swap  for  purposes  of  computing  the 
yield  on  the  bonds. 

(iii)  Effect  of  termination — (A)  In 
general.  Except  as  otherwise  provided 
in  this  paragraph  (h)(4Kiii)  and 
paragraph  (hglLof  this  section,  the 
issue  ofwhich  the  hedged  bonds  are  a 
part  is  treated  as  if  it  were  reissued  as 
of  the  termination  date  of  the  quabfied 
hedge  covered  by  paragraph  {h)(4)(i)  of 
this  section  in  determining  yield  on  the 
hedged  bonds  for  purposes  of  §  1.148- 
3.  The  redemption  price  of  the  retired 
issue  and  the  issue  price  of  the  new 
issue  equal  the  aggregate  values  of  all 
the  bonds  of  the  issue  on  the 
termination  date.  In  computing  the  yield 
on  the  new  issue  for  this  purpose,  any 
termination  payment  is  accounted  for 
under  paragraph  (hM3)(iv)  of  this 
section,  applied  by  treating  the 
termination  payment  as  made  or 
received  on  the  new  issue  under  this 
paragraph  (h){4)(iii). 

[B]  Effect  of  early  termination.  Except 
as  otherwise  provided  in  this  paragraph 
{h)(4)(iii),  the  general  rules  of  paragraph 
(h)(4)(i)  of  this  section  do  not  apply  in 
determining  the  yield  on  the  hedged 
bonds  for  purposes  of  §  1.148-3  if  the 
hedge  is  terminated  or  deemed 
terminated  within  5  years  after  the  issue 
date  of  the  issue  of  which  the  hedged 
bonds  are  a  part.  Thus,  the  hedged 
bonds  are  treated  as  variable  yield 
bonds  for  purposes  of  §  1.148-3  from 
the  issue  date. 

(C)  Certain  terminations  disregarded. 
This  paragraph  (h)(4)(iii)  does  not  apply 
to  a  termination  If,  based  on  the  facts 
and  circumstances  (e.g.,  taking  into 
account  both  the  termination  and  any 
qualified  hedge  that  immediately 
replaces  the  terminated  hedge),  there  is 
no  change  in  the  yield.  In  addition,  this 
paragraph  (h)(4)(iii)  does  not  apply  to  a 
termination  caused  by  the  bankruptcy  or 
insolvency  of  the  hedge  provider  if  the 
Commissioner  determines  that  the 
termination  occiured  without  any  action 
by  the  issuer  (other  than  to  protect  its 
rights  under  the  hedge). 

(5)  Special  niles  for  certain  hedges — 
(i)  Certain  acquisition  payments.  A 
payment  to  the  issuer  by  the  hedge 
provider  (e.g.,  an  up- front  payment  for 
on  off-market  swap)  in  connection  with 
the  acquisition  of  a  hedge  that,  but  for 
that  payment,  would  be  a  qualified 
hedge,  does  not  cause  the  hedge  to  fail 
to  be  a  qualified  hedge  provided  the 
payment  to  the  issuer  and  the  issuer's 
payments  under  the  hedge  in  excess  of 
those  that  it  would  make  if  the  hedge 
bore  rates  equal  to  the  on-market  rates 
for  the  hedge  are  separately  identified  in 
a  certification  of  the  hedge  provider  and 
not  taken  Into  account  in  determining 


the  yield  on  the  issue  of  which  the 
hedged  bonds  are  a  part.  The  on-market 
rates  are  determined  as  of  the  date  the 
parties  entgr  into  the  contract. 

(ii)  Anticipatory  hedges — (A)  In 
general.  A  contract  does  not  fail  to  be  a 
hedge  under  §  1.148-^(h)(2)(i)(A)  solely 
because  it  is  entered  into  with  respect 
to  an  anticipated  issuance  of  tax-exempt 
bonds.  The  identification  required 
under  §  1.148-^T(h)(2)(ix)  must  specify 
the  reasonably  expected  governmental 
purpose,  principal  amount,  and  issue 
date  of  the  hedged  bonds,  and  the 
manner  in  which  interest  is  reasonably 
expected  to  be  computed. 

(b)  Special  rules.  Payments  made  in 
connection  with  the  issuance  of  a  bond 
to  terminate  or  otherwise  close 
{terminate)  an  anticipatory  hedge  of  that 
bond  do  not  prevent  the  hedge  from 
satisfying  the  requirements  of  §  1.148- 
4{hK2)(vi)  and  paragraph  {h)(2)(vii)  of 
this  section.  Amounts  received  or 
deemed  to  be  received  by  the  issuer  in 
connection  with  the  issuance  of  the 
hedged  bonds  to  terminate  an 
anticipatory  hedge  are  treated  as 
proceeds  of  the  hedged  bonds. 

(C)  Fixed  yield  treatment.  A  bond  that 
is  hedged  with  an  anticipatory  hedge  is 
a  fixed  yield  bond  if,  taking  into  account 
payments  on  the  hedge  that  are  made  or 
fixed  on  or  before  the  issue  date  of  the 
bond  and  the  payments  to  be  made  on 
the  bond,  the  bond  satisfies  the 
definition  of  fixed  yield  bond.  See  also 
paragraph  (h)(4)  of  this  section. 

(6)  Authority  of  the  Commissioner — (i) 
In  general.  A  contract  is  not  a  qualified 
hedge  if  the  Commissioner  determines, 
based  on  all  the  facts  and 
circumstances,  that  treating  the  contract 
as  a  qualified  hedge  would  provide  a 
material  potential  for  arbitrage,  or  a 
principal  purpose  for  entering  into  the 
contract  is  that  arbitrage  potential.  For 
example,  a  contract  that  requires  a 
substantial  nonperiodic  payment  may 
constitute,  in  whole  or  part,  an 
embedded  loan,  investment-type 
property,  or  other  investment. 

(ii)  Other  qualified  hedges.  The 
Commissioner,  by  publication  of  a 
revenue  ruling  or  revenue  procedure, 
may  specify  contracts  that  do  not 
otherwise  meet  the  requirements  of 
§  1.148-4(h)(2)  as  qualified  hedges  and 
contracts  that  do  not  otherwise  meet  the 
requirements  of  paragraph  (b)(4)  of  this 
section  as  causing  the  hedged  bonds  to 
be  treated  as  fixed  yield  bonds. 

(iii)  Recom.putation  of  yield.  If  an 
issuer  enters  into  a  hedge  that  is  not 
properly  identified,  fails  to  properly 
associate  an  anticipatory  hedge  with  the 
hedged  bonds,  or  otherwise  fails  to  meet 
the  requirements  of  this  section,  the 
Commissioner  may  recompute  the  yield 


on  the  issue  taking  the  hedge  into 
account  if  the  failure  to  take  the  hedge 
into  account  distorts  that  yield  or 
otherwise  fails  to  clearly  reflect  the 
economic  substance  of  the  transaction. 
Par.  13.  Section  1.148-5  is  amended 
as  follows: 

1.  Paragraph  (b)(2)(iii)  is  revised. 

2.  Paragraph  (c)(2)(i)  is  revised. 

3.  Paragraph  (c)(3)(ii)  is  revised. 

4.  Paragraph  {d)(3)(ii)  is  revised. 

5.  A  sentence  is  added  at  the  end  of 
paragraph  (e)(2)(ii)(B). 

6.  Paragraph  (e)(2)(iii)  is  revised. 

7.  The  revised  provisions  read  as 
follows: 

§1.1 4d-S    Yield  and  valuation  of 
Investments. 


(b)*   •   * 

(2)*   •   • 

(iii)  Permissive  application  of  single 
investment  rules  to  certain  yield 
restricted  investments  for  all  purposes 
ofsecUon  148.  See  §  1.148-5T(b)(2){iii). 

(c)*  *  • 
(2)*  *  ' 
(i)  In  general.  See  §  1.148-5T(c)(2)(i). 


(3)*   •   • 

(ii)  Exception  to  yield  reduction 
payments  rule  for  advance  refunding 
issues.  See  §1.148-5T(c)(3)(ii). 

(d)  •   •   • 

(3)*   •   * 

(ii)  Exception  to  fair  market  value 
requirement  for  transferred  proceeds 
allocations,  universal  cap  allocations, 
and  commingled  funds.  See  §  1.148- 
5T(d)(3)(ii). 

(e)*   *   ' 

(2)*   •   • 

(ii)*    •   * 

(B)*    *   *  See  also  §1.1 48-5T(e)(2)(B). 

(iii)  Special  rule  for  guaranteed 
investment  contracts.  See  §  1.148- 
5T(e)(2){iii). 

Far.  14.  Section  1  148-5T  is  added  to 
read  as  follows: 

§1.148-5T    Yield  and  valuation  of 
Investments  (temporary). 

(a)  through  (b)(2)(ii)  [Reserved].  For 
guidance  see  §  1.148-5. 

(b)(2)(iii)  Permissive  application  of 
single  investment  rules  to  certain  yield 
restricted  investments  for  all  purposes 
of  section  148.  For  all  purposes  of 
section  148,  an  issuer  may  treat  all  of 
the  yield  restricted  nonpurpose 
investments  in  a  refunding  escrow  and 
a  sinking  fund  that  is  reasonably 
expected  as  of  the  issue  date  to  be 
maintained  to  reduce  the  yield  on  the 
investments  in  the  refunding  escrow  as 
a  single  investment  having  a  single 
yield,  determined  under  §  1.148(b)(2). 
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(b)  (2Kiv)  through  (c)(1)  (Resened). 
Fbr  guidance  see  §  1.148-5. 

(c)(2)  Manner  of  payment— (i)  In 
gfneral.  Except  as  otherwise  provided 
ill  §  l.l48-5(c)(2)(ii).  an  amount  is  paid 
uhder  §  1.148-5(c)  if  it  is  paid  to  the 
United  States  at  the  same  time  and  in 
the  same  manner  as  rebate  amounts  are 
required  to  be  paid  or  at  such  other  time 
or  in  such  manner  as  the  Commissioner 
may  prescribe.  For  example,  yield 
reduction  payments  must  be  made  on  or 
before  the  date  of  required  rebate 
installment  payments  as  described  in 
§  1.148-3(f).  The  date  a  payment  is 
required  to  be  paid  is  determined 
without  regard  to  §  1.148-3(h).  An 
amount  that  is  paid  untimely  is  not 
taken  into  account  under  this  paragraph 
(c)  unless  the  Commissioner  determines 
thkt  the  failure  to  pay  timely  is  not  due 
tojwillful  neglect.  The  provisions  of 
§  1.148-3(1)  apply  to  payments  made 
under  §1.148-5(c). 

|c)(2)(ii)  through  (c)(3)(i)  [Reserved] 
For  guidance  see  §  1.148-5. 

(c)(3)(ii)  Exception  to  yield  reduction 
payments  rule  for  advance  refunding 
Issues.  Section  1.148-5(c)(l)  does  not 
apply  to  investments  allocable  to  gross 
proceeds  of  an  advance  refunding  issue, 
other  than — 

(A)  Transferred  proceeds  to  which 
§  1.148-5(c)(3)(i)(C)  apphes; 

(B)  Replacement  proceeds  to  which 
§  l!.148-5(c)(3)(i)(F)  applies;  and 

^)  Transferred  proceeds  to  which 
§  1.148-5(c)(3)(i)(E)  applies,  but  only  to 
the  extent  necessary  to  satisfy  yield 
restriction  under  section  148(a)  on  those 
proceeds  treating  all  investments 
allocable  to  those  proceeds  as  a  separate 
class. 

(d)(1)  through  (d)(3)(i)  [Reserved].  For 
guidance  see  §  1.148-5. 

(d)(3)(ii)  Exception  to  fair  market 
value  requirement  for  transferred 
proceeds  allocations,  universal  cap 
allocations,  and  commingled  funds. 
Section  1.148-5(d)(3)(i)  does  not  apply 
if  the  investment  is  allocated  from  one 
issue  to  another  issue  as  a  result  of  the 
transferred  proceeds  allocation  rule 
under  §  1.148-9(b)  or  the  universal  cap 
rule  under  §  1.14&-6(b)(2).  provided  that 
both  issues  consist  exclusively  of  tax- 
exempt  bonds.  In  addition,  §  i.l48- 
5(d)(3)(i)  does  not  apply  to  investments 
in  a  commingled  fund  (other  than  a 
bona  fide  debt  service  fund)  unless  it  is 
an  investment  being  initially  deposited 
in  or  withdrawTi  from  a  commingled 
fund  described  in  §  1.148-6(e)(5)(iii). 

(e)(1)  through  (e)(2)(ii)(A)  [Reserved]. 
For  guidance  see  §  1.148-5. 

(e)(2)(ii)(B)  External  commingled 
funds.  For  any  semiannual  period,  a 
commingled  fund  satisfies  die  10 


percent  requirement  of  §  1.1 48- 
5(e)(2)(ii)(B)  if— 

[1)  Based  on  average  amounts  on 
deposit,  this  requirement  was  satisfied 
for  the  prior  semiannual  period;  and 

(2)  The  fund  does  not  accept  deposits 
that  would  cause  it  to  fail  to  meet  this 
requirem.ent. 

(iii)  Special  rule  for  guaranteed 
investment  contracts.  For  a  guaranteed 
investment  contract,  a  broker's 
commission  or  similar  fee  paid  on 
behalf  of  either  an  issuer  or  the  provider 
is  treated  as  an  administrative  cost  and, 
except  in  the  case  of  an  issue  that 
satisfies  secUon  148(f)(4)(D)(i),  is  not  a 
qualified  administrative  cost  to  the 
extent  that  the  present  value  of  the 
commission,  as  of  the  date  the  contract 
is  allocated  to  the  issue,  exceeds  the 
present  value  of  aiuiual  payments  equal 
to  .05  percent  of  the  weighted  average 
amount  reasonably  expected  to  be 
invested  each  year  of  the  term  of  the 
contract.  For  this  purpose,  present  value 
is  computed  using  the  taxable  discount 
rate  used  by  the  parties  to  compute  the 
commission  or.  if  not  readily 
ascertainable,  a  reasonable  taxable 
discount  rate. 

Par.  15.  In  §  1.148-6.  paragraph 
(d)(3)(iii)(C)  is  revised  to  read  as 
follows: 

§  1.148-6    General  allocation  and 
accounting  rules. 

*  •         •         »         • 

(d)  *   •   * 

(3)*   *    • 

(iii)  •   •   • 

(C)  Qualified  endoviTnent  funds 
treated  as  unavailable.  See  §  1.148- 
6T(d)(3)(iii)(C). 

•  •         •         •         • 

Par.  16.  Section  1.148-6T  is  added  to 
read  as  follows: 

§1.1 48-6T    General  allocation  and 
accounting  rules  (temporary). 

(a)  through  (d)(3)(iii)(B)  [Reserved]. 
For  guidance  see  §  1.148-6. 

(d)(3)(iii)(C)  Qualified  endowment 
funds  treated  as  unavailable.  For  a 
501(c)(3)  organization,  a  qualified 
endowment  fund  is  treated  as 
unavailable.  A  fund  is  a  qualified 
endowTnent  fund  if — 

(1)  The  fund  is  derived  from  gifts  or 
bequests,  or  the  income  thereon,  that 
were  neither  made  nor  reasonably 
expected  to  be  used  to  pay  working 
capital  expenditures; 

(2)  Pursuant  to  reasonable,  established 
practices  of  the  organization,  the 
governing  body  of  the  501(c)(3) 
organization  designates  and  consistently 
operates  the  fund  as  a  permanent 
endowment  fund  or  quasi-endowment 
fund  restricted  as  to  use;  and 


[3]  There  is  an  independent 
verification  (e.g..  from  an  independent 
certified  public  accountant)  that  the 
fund  is  reasonably  necessary  as  part  of 
the  organization's  permanent  capital. 

Par.  17.  Section  1.148-9  is  amended 
as  follows: 

1.  Paragraph  (c)(2)(ii)(B)  is  revised. 

2.  Paragraph  (h)(4)(vi)  is  added. 

3.  The  revised  and  added  provisions 
read  as  follows: 

§1.148-9    Arbitrage  rules  for  retunding 
issues. 

*  *         •         •         • 

(c)«   •   • 
(2).    .    . 

(ii)  •   *   • 

(B)  Permissive  allocation  of  non- 
proceeds  to  earliest  expenditures.  See 
§1.148-9T(c)(2)(ii)(B). 

*  *         •         •         • 

(h)  *   *   • 
(4).    .    . 

(vi)See§1.148-9T(h)(4)(vi). 

*  *         •         •         • 

Par.  18.  Section  1.148-9T  is  added  to 
read  as  follows: 

§1.148-9T    Arbitrage  rules  for  refunding 
issues  (temporary). 

(a)  through  (c)(2)(ii)(A)  [Reserved]. 
For  guidance  see  §  1.148-9. 

(c)(2)(ii)(B)  Permissive  allocation  of 
non-proceeds  to  earliest  expenditures. 
Excluding  amounts  covered  by  §  1.148- 
9(c)(2)(ii)(A)  and  subject  to  any  required 
earlier  expenditure  of  those  amounts, 
any  amounts  in  a  mixed  escrow  that  are 
not  proceeds  of  a  refunding  issue  may 
be  allocated  to  the  earliest  maturing 
investments  in  the  mixed  escrow, 
provided  that  those  investments  mature 
and  the  proceeds  thereof  are  expended 
before  the  date  of  any  expenditure  from 
the  mixed  escrow  to  pay  any  principal 
of  the  prior  issue. 

(d)  through  (h)(4)(v)  [Reserved].  For 
guidance  see  §  1.148-9. 

(h)(4)(vi)  Exception  for  refundings  of 
interim  notes.  Section  M48-9(h)(4)(v) 
need  not  be  applied  to  refunding  bonds 
issued  to  provide  permanent  financing 
for  one  or  more  projects  if  the  prior 
issue  had  a  term  of  less  than  3  years  and 
was  sold  in  anticipation  of  permanent 
financing,  but  only  if  the  aggregate  term 
of  all  prior  issues  sold  in  anticipation  of 
permanent  financing  was  less  than  3 
years. 

Par.  19.  Section  1.148-10  is  amended 
as  follows: 

1.  Paragraph  (b)(2)  is  revised. 

2.  A  sentence  is  added  at  the  end  of 
paragraph  (c)(2)(ix). 

3.  The  added  and  revised  provisions 
read  as  follows: 
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S  1.148-10    Anti-abus«  rules  and  authority 
of  Commissioner. 

•  •        •        •        • 

(2)  Application.  See  §  1.148- 
10T(b)(2). 

(c)*   •   • 
-   (2)*   •   * 

(ix)*  •  •  See  also  §  1.14a- 
10T(c)(2)(ix). 

•  •        •        *        • 

Par.  20.  Section  1.14&-10T  is  added 
to  read  as  follows: 

S  1.148-107    Anti-abuse  rules  and  authority 
of  Commissioner  (temporary). 

(a)  through  (b)(1)  (Reserved).  For 
guidance  see  §  1.148-10. 

(b)(2)  Application.  The  provisions  of 
§  1.148-10(b)  only  apply  to  the  portion 
of  an  issue  that,  as  a  result  of  actions 
taken  (or  actions  not  taken)  after  the 
issue  date,  overburdens  the  mcirket  for 
tax-exempt  bonds,  except  that  for  an 
issue  that  is  reasonably  expected  as  of 
the  issue  date  to  overburden  the  market, 
those  provisions  apply  to  all  of  the  gross 
proceeds  of  the  issue. 

(c)  through  (c)(2)(viii)  [Reserved].  For 
guidance  see  §  1.148-10. 

(c)(2){ix)  For  purposes  of  §  1.148- 
10(c)(2),  excess  gross  proceeds  do  not 
include  gross  proceeds  allocable  to  fees 
for  a  quahfied  hedge  for  the  refunding 
issue. 

Par.  21.  Section  1.148-11  is  amended 
by  adding  paragraph  (i)  to  read  as 
follows: 

§1.1 48-1 1    Effective  dates. 

(i)  Transition  rule  for  certain 
amendments.  See  §  1.148-1  lT(i). 

Par.  22.  Section  1.1 48-1  IT  is  added 
to  read  as  follows: 

§  1.148-1  IT    Effective  dates  (temporary). 

(a)  through  (c)(3)  [Reserved].  For 
guidance  see  §  1.148-11. 

(c)(4)  fletroortjve  application  of 
overpayment  recovery  provisions.  An 
issuer  may  apply  the  provisions  of 
§  1.148-3(i)  to  any  issue  that  is  subject 
to  section  148(f)  or  to  sections  103(c)(6) 
or  103A(i)  of  the  Internal  Revenue  Code 
of  1954. 

(d)  through  (h)  [Reserved].  For 
guidance  see  §  1.148-11. 

(i)  Transition  rule  for  certain 
amendments.  Sections  1.103-8(a)(5). 
1.148-1  through  1.148-11, 1.149(d)-l. 
and  1.150-1,  as  amended  on  June  6, 
1994  (the  effective  date)  to  reflect 
amendments  to  §§  1.103-8(a)(5),  1.148- 
1  through  1.148-11. 1.149(d]kl.  and 
1.150-1  (as  contained  in  26  CFR  Part  1 
edition  revised  April  1, 1994),  and 
sections  1.103-8T,  1.148-lT.  1.148-2T. 
1,148-3T,  1.148-4T.  1.148-5T.  1.148- 


6T.  1.148-9T.  1.148-lOT.  1.148-llT, 
1.149(d)-lT,  and  1.150-lT  apply  in 
whole,  but  not  in  part, — 

(1)  To  bonds  sold  after  the  effective 
date; 

(2)  To  bonds  issued  prior  to  July  1, 
1993,  if  the  issuer,  after  the  effective 
date,  first  applies  §§  1.148-1  through 

1 .  148-1 1 .  to  the  bonds  under  §1.148-11 
(b)  or  (c);  and 

(3)  At  the  option  of  the  issuer,  to 
bonds  to  which  §§  1.148-1  through 
1.148-11.  as  in  effect  before  the  effective 
date,  apply. 

Par.  23.  In  §  I.149(d}-1.  paragraph 
(0(3)  is  revised  to  read  as  follows: 

§1.149(d)-1    Limitations  on  advance 
refundings. 

•  •  a  •  • 

(0*  *  ' 

(3)  Application  of  savings  test  to 
multipurpose  issues.  See  §  1.149(d)-lT. 

Par.  24.  SecUon  1.149(d>-lT  is  added 
to  read  as  follows: 

§1.149(d)-1T    Limitations  on  advance 
refundings  (temporary). 

(a)  through  (f)(2)  [Reserved].  For 
guidance  see  §  1.149(d)-l. 

(f)(3)  Application  of  savings  test  to 
multipurpose  issues.  Except  as 
otherwise  provided  in  this  paragraph 
(f)(3).  the  multipurpose  issue  rules  in 
§  1.148-9(h)  apply  for  purposes  of  the 
savings  test.  If  any  separate  issue  in  a 
multipurpose  issue  increases  the 
aggregate  present  value  debt  service 
savings  on  the  entire  multipurpose  issue 
or  reduces  the  present  value  debt 
service  losses  on  that  entire 
multipurpose  issue,  that  separate  issue 
satisfies  the  savings  test. 

Par.  25.  Section  1.150-1  is  amended 
as  follows: 

1.  Paragraph  (c)(1)  is  revised. 

2.  The  paragraph  heading  for  {c)(4)  is 
revised. 

3.  Paragraph  (c)(4)(iii)  is  added. 

4.  The  revised  and  added  pro\isions 
read  as  follows: 

S  1.150-1    Definitions. 


(c)  Definition  of  issue — (1)  In  general 
See§1.150-lT(c)(l). 

•        •        •        •        • 

(4)  Special  rules  for  certain 
financings — (i)  •  •  • 

(iii)  See  §  1.150-lT(c)(4)(iii). 


Par.  26.  Section  1.150-lT  is  added  to 
read  as  foUoMTs: 

f1.15&-1T    Definitions  (temporary). 

(a)  through  (b)  (Reserved).  For 
guidance  see  S  1.150-1. 


(c)  Definition  of  issue— [\)  In  general. 
Except  as  otherwise  provided,  the 
provisions  of  this  paragraph  (c)  apply 
for  all  purposes  of  sections  103  and  141 
through  1 50.  Except  as  otherwise 
provided  in  this  paragraph  (c),  two  or 
more  bonds  are  treated  as  part  of  the 
same  issue  if  all  of  the  following  factors 
are  present: 

(i)  Sold  at  substantially  the  same 
time.  The  bonds  are  sold  at  substantially 
the  same  time.  Bonds  are  treated  as  sold 
at  substantially  the  same  time  if  they  are 
sold  less  than  15  days  apart.  For  this 
purpose  only,  a  variable  yield  bond  is 
treated  as  sold  on  its  issue  date. 

(ii)  Sold  pursuant  to  the  same  plan  of 
financing.  The  bonds  are  sold  pursuant 
to  the  same  plan  of  financing.  Factors 
material  to  the  plan  of  financing  include 
the  purposes  for  the  bonds  and  the 
structure  of  the  financing.  For  example, 
generally — 

(A)  Bonds  to  finance  a  single  facility 
or  related  facilities  are  part  of  the  same 
plan  of  financing; 

(B)  Short-term  bonds  to  finance 
working  capital  expenditures  and  long- 
term  bonds  to  finance  capital  projects 
are  not  part  of  the  same  plan  of 
financing;  and 

(C)  Certificates  of  participation  in  a 
lease  and  general  obligation  bonds 
secured  by  tax  revenues  are  not  part  of 
the  same  plan  of  financing. 

(iii)  Payable  from  same  source  of 
funds.  The  bonds  are  reasonably 
expected  to  be  paid  from  substantially 
the  same  source  of  funds,  determined 
without  regard  to  guarantees  from 
parties  unrelated  to  the  obligor. 

(2)  through  (4)(ii)  [Reserved].  For 
guidance  see  §  1.150-1  (c)(3)  through 
(c)(4)(ii). 

(c)(4)(iii)  Certain  general  obligation 
bonds.  Bonds  are  part  of  the  same  issue 
if  secured  by  a  pledge  of  the  issuer's  full 
faith  and  credit  (or  a  substantially 
similar  pledge)  and  sold  and  issued  on 
the  same  dates  piu^uant  to  a  single 
offering  document. 

(5)  [Reserved].  For  guidance  see 
§1.150-l(c)(5). 

(6)  Sale  date.  The  sale  date  of  a  bond 
is  the  first  day  on  which  there  is  a 
binding  contract  in  writing  for  the  sale 
or  exchange  of  the  bond. 

Dated:  April  14. 1994. 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 

Approved: 
Leslie  Samnek, 

Assistant  Secretary  of  the  Treasury  (Tax 
Policy!. 

[FR  Doc.  94-11104  Filed  5-S-94;  2:17  pm) 
BH.LINO  OOOC  4«3»-ei-U 
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Fiscal  Service 

31  CFR  Part  347 

[Department  of  the  Treasury  Circular,  Public 
Debt  Series  No.  22-75] 

Regulations  Governing  2  Percent 
Treasury  Bonds— REA  Series 

agency:  Bureau  of  the  Public  Debt. 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTION:  Final  rule. 


summary:  This  final  rule  amends  Title 
31  by  removing  Part  347.  The  action  is 
being  taken  because  all  outstanding  2 
Percent  Treasury  Bonds— REA  Series, 
have  been  redeemed  and  such  bonds  are 
no  longer  being  offered. 
EFFECTIVE  DATE:  May  10,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Pyatt.  Director.  Division  of  Special 
Investments.  Bureau  of  the  Public  Debt. 
Parkersburg.  WV  (304)  480-7752. 
SUPPLEMENTARY  INFORMATION: 
Department  of  the  Treasury  Circular. 
Public  Debt  Series.  No.  22-75.  dated 
July  10.  1975.  provides  for  the  offering 
of  2  Percent  Treasury  Bonds— REA 
Series.  2  Percent  Treasmy  Bonds— REA 
Series  are  offered  by  the  Department  of 
the  Treasury  to  borrowers  from  the 
Rural  Electrification  Administration. 
U.S.  Department  of  Agriculture.  The 
bonds  bear  an  interest  rate  of  2  percent 
per  annum,  payable  on  a  semi-annual 
basis,  and  mature  12  years  from  the 
is.sue  date. 

All  outstanding  2  Percent  Tr^sury 
Bonds — REA  Series  have  been  redeemed 
by  the  Department  of  the  Treasury  and 
the  REA  has  terminated  the  bond 
program.  Accordingly,  part  347.  which 
sets  the  terms  for  the  offering  of  these 
securities,  is  unnecessary  and.  therefore, 
should  be  removed  from  Title  31  of  the 
CFR. 

Procedural  Requirements 

This  final  rule  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  pursuant  to  Executive  Order 
12666.  Therefore,  the  regulatory  review 
procedures  contained  therein  do  not 
apply.  Because  this  final  rule  relates  to 
public  contracts  and  procedures  for 
United  States  securities,  the  notice, 
public  comment  and  effective  date 
requirements  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(a)(2))  are 
inapplicable.  As  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601.  et  seq.)  do  not  apply.  There 
are  no  collections  of  information 
required  by  this  final  rule.  and. 
therefore,  the  Paperwork  Reduction  Act 
does  not  apply. 


List  of  Subjects  in  31  CFR  Part  347 

Banks.  Banking.  Bonds.  Electronic 
funds  transfer.  Government  securities. 

PART  347— [REMOVED] 

Accordingly,  under  the  authority  at  31 
U.S.C.  3105  and  5  U.S.C.  301.  31  CFR 
Part  347  is  hereby  removed. 

Dated:  May  3,  1994. 
Gerald  Murphy. 
Fiscal  Assiatant  Secretary. 
[PR  Doc.  94-10926  Filed  5-9-94;  8:45  am) 

BILLING  CODE  4810-3»-W 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  Jacksonville  94-056] 

RIN2115-AA97 

Security  Zone  Regulations;  Port 
Canaveral,  FL 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  500  yard  moving  security 
zone  around  HMS  VANGUARD  while 
the  vessel  is  underway  in  U.S.  waters  in 
the  vicinity  of  Port  Canaveral  Florida. 
The  vessel  will  make  multiple  entries 
and  exists  into  Port  Canaveral  Florida 
between  April  21  and  August  15. 1994. 
The  zone  is  needed  to  safeguard  HMS 
VANGUARD  against  destruction  from 
sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  a  similar 
nature  while  the  vessel  transits  through 
the  Port  Canaveral  Entrance  Channel  to 
and  from  the  East  Basin  in  Port 
Canaveral.  Florida.  Entry  into  this  zone 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port  Jacksonville.  Florida. 
EFFECTIVE  DATES:  This  regulaUon 
becomes  effective  on  April  21  and 
terminates  August  15. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  A.  Varamo.  MSO 
Jacksonville.  FL  at  Tel:  (904)  232-2648. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553.  a  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  af^er  Federal  Register 
publication.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  necessary  to 
prevent  damage  to  or  destruction  of  the 
HMS  VANGUARD. 


Drafting  Information 

The  drafters  of  this  regulation  are     • 
Lieutenant  A.  Varamo,  project  officer  for 
the  Captain  of  the  Port,  and  Lieutenant 
J.  Losego,  project  attorney.  Seventh 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulation 

The  event  requiring  this  regulation  is 
the  arrival  and  departure  of  HMS 
VANGUARD  into  U.S.  waters  enroute  to 
Port  Canaveral.  Florida.  The  vessel  is 
scheduled  to  make  multiple  entries  and 
exits  into  the  Port  of  Canaveral  between 
April  21  and  August  15. 1994.  A 
security  zone  is  necessary  to  safeguard 
HMS  VANGUARD  from  sabotage,  or 
other  subversive  acts,  accidents,  or  other 
causes  of  a  similar  nature  within  U.S. 
Waters.  The  Security  Zone  will  be 
enforced  by  representatives  of  the 
Captain  of  the  Port  Jacksonville.  Florida. 
The  Captain  of  the  Port  may  be  assisted 
by  other  federal  agencies  and  civil  law 
enforcement  authorities. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1231  as  set  out  in  the 
authority  citation  for  all  of  Part  165. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
consistent  with  Section  2.B.2.C.  of 
Commandant  Instruction  M16475.1B. 
and  actions  to  protect  pubfic  safety  have 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  [DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  The 
moving  security  zone  extends  500  yards 
in  all  directions  aroimd  the  HMS 
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VANGUARD  when  the  vessel  enters 
U.S.  territorial  seas.  The  secxirity  zone 
remains  in  effect  as  long  as  the  vessel  is 
underway  in  U.S.  waters  and  terminates 
upon  arrival  at  the  East  Basin,  Port 
Canaveral,  Florida.  Upon  departure,  the 
500  yard  moving  security  zone  shall  be 
in  effect  until  the  vessel  transits  beyond 
the  U.S.  territorial  seas,  unless 
terminated  earlier  by  the  Captain  of  the 
Port  Jacksonville,  Florida. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast  Guard 
certifies  that,  if  adopted,  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  Title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PARTI  65-IAMENDEDl 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50U.S.C  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g).  6.04-1, 
6.04-6,  and  160.5. 

2.  A  new  §  165.T07-056  is  added  to 
read  as  follows: 

§  165.T07-O56    Security  Zone:  Port 
Canaveral  Entrance  Ctiannel. 

(a)  Location.  The  following  area  is  a 
Security  Zone:  All  waters  500  yards  in 
all  directions  around  HMS  VANGUARD 
as  it  transits  to  and  from  the  Port 
Canaveral  East  Basin  through  the  Port 
Canaveral  Entrance  Channel.  The 
security  zone  will  remain  in  force  while 
the  vessel  is  underway  in  U.S.  waters. 

(b)  Effective  date.  This  section 
becomes  effective  two  hours  prior  to 
arrival  and  departure  of  the  vessel  in 
U.S.  waters.  The  vessel  is  expected  to 
make  multiple  entries  and  exits  into  the 
Port  of  Canaveral  between  April  21  and 
August  15, 1994.  It  remains  in  effect  as 
long  as  HMS  VANGUARD  is  underway 
in  U.S.  waters  and  terminates  upon 
arrival  at  the  East  Basin  in  Port 
Canaveral,  or  on  departure,  transits 
beyond  the  U.S.  territorial  seas,  imless 
terminated  earlier  by  the  Captain  of  the 
Port  Jacksonville.  FL.  Commencement  of 
this  Security  zone  will  be  announced  in 
a  Local  Broadcast  Notice  to  Mariners 
immediately  prior  to  arrival  into  U.S. 
waters. 

~    (c)  Regulation.  (1)  In  accordance  with 
the  general  regulations  in  §  165.23  of 


this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

(2)  This  regulation  does  not  apply  to 
United  States  Naval  vessels  or  other 
authorized  law  enforcement  agencies 
operating  within  the  Security  Zone. 

Dated:  April  21, 1994. 
D.F.  MUler, 

Commander.  U.S.  Coast  Guard,  Alternate 
Captain  of  the  Port,  Jacksonville,  Florida. 
(FR  Doc.  94-11224  Filed  5-9-94;  8:45  ami 

BILUNO  CODE  4910-14-M 


33  CFR  Part  165 

[COTP  Wilmington,  NC  94-002] 

Safety  Zone  Regulations;  Masont>oro 
Inlet,  Wrightsvllle  Beach,  NC 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the 
Masonboro  Inlet  in  the  vicinity  of 
Wrightsville  Beach,  North  Carolina.  The 
safety  zone  is  needed  to  protect  people, 
vessels,  and  property  from  safety 
hazards  associated  with  dredge 
operations  being  conducted  by  the  U.S. 
Army  Corps  of  Engineers  near 
Masonboro  Inlet.  Entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Wilmington,  North 
Carolina,  or  his  designated 
representative. 

EFFECTIVE  DATES:  This  regulation  is 
effective  from  12:01  a.m.,  on  April  27, 
1994  to  11:59  p.m.,  on  June  15, 1994, 
unless  sooner  terminated  by  the  Captain 
of  the  Port,  Wilmington.  North  Carolina. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  ML.  BLAIR,  USCG,  c/o  U.S. 
Coast  Guard  Captain  of  the  Port,  Suite 
500.  272  N.  Front  Street,  Wihnington, 
North  Carolina  28401-3907,  Phone: 
(910) 343-4881. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C  553,  a  notice 
of  proposed  rulemaking  (NPRM)  was 
not  published  for  this  regulation  and 
good  cause  exists  for  maldng  it  effective 
in  less  than  30  days  after  FcNderal 
Register  publication.  Publishing  an 
NPRM  and  delaying  its  effective  date 
would  not  have  been  possible  since  the 
conditions  warranting  the  establishment 
of  this  safety  zone  were  not  realized 
until  April  26, 1994. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  G.A.  HOWARD,  project  officer  for 
the  Captain  of  the  Port.  Wilmington, 
North  Carolina,  and  LT  M.L. 


LOMBARDI.  project  attorney.  Fifth 
Coast  Guard  District  Legal  Staff. 

Discussion  of  Regulation 

On  April  26, 1994,  the  U.S.  Army 
Corps  of  Engineers  requested  that  the 
Coast  Guard  provide  a  safety  zone  for 
the  dredge  operations  they  are 
conducting  in  the  Masonboro  Inlet.  The 
dredge  operations  are  ongoing  24  hours 
a  day  in  shallow  water  areas  frequented 
by  the  surfing  community.  The  strong 
suction  of  the  dredge  poses  a  great 
danger  to  the  surfers,  as  well  as  small 
watercraft.  Additionally,  dangers  are 
posed  by  the  increased  traffic  caused  by 
vessels  supporting  the  dredge  operation. 
This  safety  zone  is  needed  to  protect  the 
public  from  the  potential  hazards  near 
the  dredge  operation.  It  will  consist  of 
an  area  of  water  within  a  radius  of  100 
yards,  surroimding  the  Dredge  Alaska. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f]  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
temporary  final  rule  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  imder 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  imnecessary. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
it  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  Safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  Measures, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  F  of  part  165  of  Title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  16S-{AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 
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2.  A  new  §  165.T05-024  is  added,  to 
read  as  follows: 

§  165.T05-024    Safety  Zone:  Masonlxjro 
Inlet  Dredge  Operations.  Masonboro  Inlet, 
Onslow  Bay,  Vicinity  of  Wrightsvllle  Beach, 
North  Carolina. 

(a)  Location.  The  following  area  is  a 
safety  zone: 

(1)  The  waters  of  Onslow  Bay  and 
Masonboro  Inlet  circumscribed  by  a 
radial  line  drawn  from  the  centerpoint 
of  the  Dredge  Alaska  for  100  yards  in  all 
directions. 

(b)  Effective  date.  This  section  is 
effective  from  12:01  a.m.  April  27.  1994 
to  11:59  p.m.  on  June  15,  1994.  unless 
sooner  terminated  by  the  Captain  of  the 
Port,  Wilmington.  North  Carolina. 

(c)  Local  regulations.  Except  for 
persons  or  vessels  authorized  by  the 
Coast  Guard  Patrol  Commander,  no 
person  or  vessel  may  enter  or  remain  in 

.  the  regulated  area.  Any  person  or 
operator  of  any  vessel  in  the  immediate 
vicinity  of  this  safety  zone  shall  proceed 
as  directed  by  any  commissioned, 
warrant,  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Guard  Ensign. 

(d)  Definitions.  The  designated 
representative  of  the  Captain  of  the  Port 
is  any  Coast  Guard  conunissioned. 
warrant,  or  petty  officer  who  has  been 
authorized  by  the  Captain  of  the  Port. 
Wilmington,  North  Carolina,  to  act  on 
his  behalf. 

(e)  Points  of  contact.  The  Captain  of 
the  Port  and  the  Duty  Officer  at  the 
Marine  Safety  Office,  Wilmington, 
North  Carolina,  can  be  contacted  at 
telephone  number  (910)  343-4895.  The 
Coast  Guard  Patrol  Commander  and  the 
senior  boarding  officer  on  each  vessel 
enforcing  t<^ie  safety  zone  can  be 
contacted  on  VHF-FM  channels  16  and 
81. 

Dated:  April  26.  1994. 

C.F.  Eisenbeis. 

Captain,  Coast  Guard  Captain  of  the  Port, 
Wilmington.  NC. 

(FR  Doc.  94-11288  Filed  5-9-94;  8:45  am] 
BILUNG  CODE  4910-14-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 

RIN  2900-AG59 

Veterans  Education;  Clarification  of 
Eligibility  Requirements  for  the 
Montgomery  Gl  Bill— Active  Duty 

ACSNCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rules. 


SUMMARY:  Generally,  someone  who 
receives  a  commission  upon  graduating 


fit)m  a  service  academy  or  who  receives 
a  commission  upon  completion  of  a 
program  of  educational  assistance  under 
the  Reserve  Officers  Training  Corps 
Scholarship  Program  is  not  eligible  for 
educational  assistance  under  the 
Montgomery  GI  Bill— Active  Duty. 
However,  this  does  not  apply  to  those 
who  ah^ady  had  established  entitlement 
under  this  program  before  being 
commissioned.  These  amended 
regulations  will  make  this  policy  clear 
to  the  public. 

EFFECTIVE  DATE:  July  1.  1985. 
FOR  FURTHER  INFORMATION  CONTACT:  June 
C.  Schaeffer  (225).  Assistant  Director  for 
Policy  and  Program  Administration. 
Education  Service,  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  202-233-2092. 
SUPPLEMENTARY  INFORMATION:  On  pages 
50873  through  50875  of  the  Federal 
Register  of  September  29, 1993,  there 
was  published  a  Notice  of  Intent  to 
amend  38  CFR  part  21  in  order  to  clarify 
certain  eligibihty  requirements  for  the 
Montgomery  GI  Bill— Active  Duty. 
Interested  people  were  given  30  days  to 
submit  comments,  suggestions  or 
objections.  VA  received  no  comments, 
suggestions  or  objections.  Accordingly, 
VA  is  making  the  regulations  final. 

Generally,  someone  who,  after 
December  31, 1976,  receives  a 
commission  upon  graduating  from  a 
service  academy  or  who  receives  a 
commission  upon  completion  of  a 
program  of  educational  assistance  under 
the  Reserve  Officers  Training  Corps 
Scholarship  Program  is  not  eUgible  for 
educational  assistance  under  the 
Montgomery  GI  Bill— Active  Duty. 
However,  this  does  not  apply  to  those 
who  already  had  established  entitlement 
under  this  program  before  being 
commissioned. 

For  example,  there  have  been 
instances  where  someone  established 
entitlement  under  the  Montgomery  GI 
Bill — Active  Duty  by  entering  active 
duty  as  an  enlisted  person  after  June  30, 
1985;  having  his  or  her  pay  reduced  by 
$1200;  and  serving  for  at  least  two  years. 
Then  the  servicemember  was  chosen  to 
attend  a  service  academy.  Upon 
graduation  from  the  academy  the 
individual  sought  educational 
assi.stance  under  the  Montgomery  GI 
Bill — Active  Duty.  By  amending  the 
appropriate  regulations  it  will  1^  clear 
that  these  individuals  maintain  their 
eligibility  for  educational  assistance. 

The  Secretary  of  Veterans  Affairs  has 
certified  that  these  amended  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 


Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  601-612.  Pursuant  to  5  U.S.C 
605(b),  the  amended  regulations, 
therefore,  are  exempt  from  the  initial 
and  final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  the  amended  regulations 
directly  affect  only  individuals.  They 
will  have  no  significant  economic 
impact  on  small  entities,  i.e.,  small 
businesses,  small  private  and  nonprofit 
organizations  and  small  governmental 
jurisdictions. 

The  Department  of  Veterans  Affairs 
finds  that  good  cause  exists  for  making 
the  amendments  to  §§  21.7042  and 
21.7044,  like  the  provisions  of  law  they 
implement,  retroactively  effective  on 
July  1,  1985. 

It  is  necessary  to  make  the  effective 
date  of  the  regulations  July  1, 1985.  That 
date  is  the  first  date  anyone  could 
qualify  for  educational  assistance  under 
the  Montgomery  GI  Bill— Active  Duty. 
An  effective  date  of  July  1.  1985,  will 
ensure  that  everyone  who  has  filed  a 
claim  in  the  past  and  to  whom  these 
regulations  apply  would  qualify  for 
educational  assistance. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program  affected 
by  these  amended  regulations  is  64.124. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Schools,  Veterans. 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  April  28,  1994. 
Jesse  Brown. 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  21.  subpart  K  is 
amended  as  set  forth  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  K— All  Volunteer  Force 
Educational  Assistance  Program  (New 
GI  Bill) 

1.  The  authority  citation  for  part  21. 
subpart  K  continues  to  read  as  follows: 

Authority:  38  U.S.C.  chapter  30.  Pub.  L. 
98-525;  38  U.S.C.  501(a). 

2.  Section  21.7042  is  amended  by 
revising  the  introductory  text  in 
paragraph  (f)(2)  and  adding  paragraph 
(f)(3)  and  its  authority  citation  to  read  as 
follows: 

§  21 .7042    Basic  eligibility  requirements. 

(f)  Restrictions  on  establishing 
eligibility.  •  •   • 
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(2)  Except  as  provided  in  paragraph 
(f)(3)  of  this  section,  an  individual  is  not 
eligible  for  educational  assistance  under 
38  U.S.C.  ch.  30,  if  after  December  31, 
1976,  he  or  she  receives  a  commission 
as  an  officer  in  the  Armed  Forces 
upon — 

(3)  Paragraph  (f)(2)  of  this  section 
does  not  apply  to  a  veteran  who  has  met 
the  requirements  for  educational 
assistance  under  paragraph  (a),  (b)  or  (c) 
of  this  section  before  receiving  a 
commission  in  the  Armed  Forces  upon 
graduation  from  the  United  States 
MiUtary  Academy,  the  United  States 
Naval  Academy,  the  United  States  Air 
Force  Academy,  the  Coast  Guard 
Academy;  or  upon  completion  of  a 
program  of  educational  assistance  under 
10  U.S.C  2107  (the  Reserve  Officers 
Training  Corps  Scholarship  Program). 

(Authority:  38  U.S.C  3011.  3012,  3018) 

3.  Section  21.7044  is  amended  by 
revising  paragraph  (d),  introductory 
text,  and  adding  paragraph  (e)  and  its 
authority  citation  to  read  as  follows: 

{21.7044    Persons  with  38  U.8.C.  ch.  34 
eligibility. 

•        •        •        •        • 

(d)  Restrictions  on  establishing 
eligibility.  Except  as  provided  in 
paragraph  (e)  of  this  section,  an 
individual,  who  would  otherwise  be 
eUgible  for  educational  assistance  under 
paragraphs  (a)  or  (b)  of  this  section,  is 
not  eUgible  for  educational  assistance 
under  38  U.S.C  ch.  30,  if  after 
E>ecember  31, 1976,  he  or  she  receives 
a  commission  as  an  officer  in  the  Armed 
Forces — 


(e)  Exception  to  restrictions  on 
establishing  eligibility.  Paragraph  (d)  of 
this  section  does  not  apply  to  a  veteran 
who  has  met  the  requirements  for 
educational  assistance  under  paragraph 
(a)  or  (b)  of  this  section  before  receiving 
a  commission  as  an  officer  in  the  Armed 
Forces  upon  graduation  from  the  United 
States  Mihtary  Academy,  the  United 
States  Naval  Academy,  the  United 
States  Air  Force  Academy,  or  the  Coast 
Guard  Academy;  or  upon  completion  of 
a  program  of  educational  assistance 
under  10  U.S.C.  2107  (the  Reserve 
Officers  Training  Corps  Scholarship 
Program). 

(Authority:  38  U.S.C  3011.  3012,  3018) 

(PR  Doc.  94-11147  FUed  5-9-94;  8:45  am) 
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38CFRPart21 

RIN  2900-AF30 

Veterans  Benefits;  Eligibility  for  the 
Montgomery  Gl  Bill— Active  Duty 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Final  regulations. 

summary:  The  National  Defense 
Authorization  Act  for  Fiscal  Year  1991 
provides  additional  ways  in  which  an 
individual  may  become  eligible  for  the 
Montgomery  GI  Bill — Active  Duty. 
These  regulations  will  acquaint  the 
public  with  the  way  in  which  VA  (the 
Department  of  Veterans  Affairs)  will 
administer  these  new  provisions  of  law. 
EFFECTIVE  DATE:  The  amendments  to  the 
following  regulations,  like  the  sections 
of  law  they  implement,  are  retroactively 
effective  on  October  19, 1984: 
§§  21.7042(a)(5)  (v)  and  (vi), 
21.7042(b)(6)  (v)  and  (vi). 
21.7042(b)(7)(i)(E)  and  (F), 
21.7044(a)(4)(ii)(E)  and  (F), 
21.7044(b)(7)(v)  and  (vi), 
21.7044(b)(8)(i)(E)  and  (F)  and 
21.7072(b)(l)(iii)  (D)  and  (E).  The 
amendments  to  the  remainder  of  the 
regulations,  as  well  as  the  new  sections 
§§  21.7045  and  21.7073,  like  the 
sections  of  law  they  implement,  are 
retroactively  effective  on  November  5, 
1990. 

FOR  FURTHER  INFORMATION  CONTACT:  June 
C  Schaeffer  (225),  Assistant  Director  for 
Policy  and  Program  Administration, 
Education  Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington.  DC  20420.  202-233-2092. 
SUPPt-EMENTARY  INFORMATION:  On  pages 
39488  through  39493  of  the  Federal 
Register  of  July  23, 1993,  there  was 
published  a  notice  of  intent  to  amend  38 
CFR  part  21  in  order  to  implement  those 
provisions  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1991 
(Pub.  L.  101-510)  which  affect  the 
Montgomery  GI  Bill — Active  Duty. 
Interested  people  were  given  30  days  to 
submit  comments,  suggestions  or 
objections.  VA  received  no  comments, 
suggestions  or  objections. 

In  the  proposal  VA  would  have 
redesignated  several  sections  and 
adopted  a  new  §  21.7073.  Howe\'er,  after 
considering  the  fact  that  there  are 
references  to  the  oirrent  §§  21.7073, 
21.7074  and  21.7075  in  various  VA 
publications,  all  of  which  would  have  to 
be  revised,  VA  has  decided  instead  to 
include  the  material  which  was 
proposed  as  a  new  §  21.7073  in  the 
current  §  21.7073.  This  made  many  of 
the  revisions  which  were  proposed  to 
§  21.7072  unnecessary  since  those 


revisions  merely  inserted  references  to 
the  newly  designated  sections.  The 
current  §§  21.7074  and  21.7075  will 
retain  their  present  designations.  None 
of  the  changes  from  the  proposal  are 
substantive.  VA  is  adopting  the 
remainder  of  the  proposal  without 
change. 

Sections  561,  562  and  563  of  Public 
Law  101-510  contain  provisions  that 
will  enable  additional  individuals  to 
become  eligible  for  the  Montgomery  GI 
Bill — Active  Duty.  This  is  done  both  by 
creating  a  new  class  of  eligible  veterans 
and  by  providing  an  additional  type  of 
discharge  which  will  quaUfy  veterans 
for  the  program.  Thestf  regulations 
implement  these  sections  of  the  act. 

The  Secretary  of  Veterans  Affairs  has 
certified  that  these  amended  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C  601-612.  Pursuant  to  5  U.S.C. 
605(b),  the  amended  regulations, 
therefore,  are  exempt  from  the  initial 
and  final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  the  regulations  affect  only 
individuals.  They  will  have  no 
significant  economic  impact  on  small 
entities,  i.e.,  small  businesses,  small 
private  and  nonprofit  organizations  and 
small  governmental  jurisdictions. 

VA  finds  that  good  cause  exists  for 
making  the  amendments  to 
§§  21.7042(a)(5),  21.7042(b)(6). 
21.7042(b)(7),  21.7044(a)(4), 
21.7044(b)(7).  21.7044(b)(8)  and 
21.7072(b)(1).  like  the  provision  of  law 
they  implement,  retroactiveljj  effective 
on  October  19, 1984.  VA  finds  that  good 
cause  exists  for  making  the  remainder  of 
the  amendments  as  well  as  the  new 
sections,  §§  21.7045  and  21.7073a,  Uke 
the  provisions  of  law  they  implement, 
retroactively  effective  on  November  5, 
1990.  These  regulations  are  intended  to 
achieve  a  benefit  for  individuals.  The 
maximum  benefits  intended  in  the 
legislation  will  be  achieved  through 
prompt  implementation.  Hence,  a 
delayed  effective  date  would  be  contrary 
to  statutory  design,  would  complicate 
administration  of  the  provision  of  law, 
and  might  result  in  the  denial  of  a 
benefit  to  someone  who  is  entitled  to  it. 

The  Catalog  of  Federal  DtHnestic 
Assistance  number  for  this  program  is 
64.124. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Grant 
programs-education,  Loan  programs- 
education,  Reporting  and  recordkeeping 
requirements,  Schools,  Veterans, 
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Vocational  education.  Vocational 
rehabilitation. 

Approved;  April  28.  1994, 
|ess«  Brown, 
Secretary-  of  Veterans  Affairs. 

F0r  the  reasons  set  out  in  the 
preanible.  38  CFR  part  21.  subpart  K  is 
amended  as  set  forth  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  K— All  Volunteer  Force 
Educational  Assistance  Program  (New 
Gl  Bill) 


1 


•1- 


he  authority  citation  for  part  21. 


subvert  K  continues  to  read  as  follows: 

Authority:  38  U.S.C  chapter  30.  Pub.  L 
^8-525:  38  U.S.C  501. 

2.  In  §21.7020  paragraph  (b)(l)(i:i| 
and  its  authority  citation  are  added  to 
read  fts  follows: 

§21.7020    Definitions. 

•  I  *         •         •         • 

(b)  Other  definitions. 

(lit)  When  referring  to  individuals 
vvho[  before  November  30. 1989.  had 
nev^r  served  on  active  duty  (as  that  term 
is  defined  by  §  3.6b  of  this  title),  the 
term  "active  duty"  when  u.<;ed  in  this 
subpart,  includes  full-time  National 
Guard  duty  first  performed  after 
November  29.  1989,  by  a  member  of  the 
Army  National  Guard  of  the  United 
States  or  the  Air  National  Guard  of  the 
United  States  in  the  servicemember's 
status  as  a  member  of  the  National 
Guard  of  a  State  for  the  purpose  of 
organizing,  administering,  recruiting, 
instructing  or  training  the  National 
Guaiid. 

(Authorit>-:  38  U.S.C  3002(7);  Pub.  L.  101- 
510.  $«c.  563(b))  (Nov.  5.  19901 

*  :  >  •  *  • 

3.  In  §  21.7042  the  introductory  te.xt  Is 
revised  and  Its  authority  citation  is 
added;  paragraph  (a)(5)(v)  is  revised, 
paragraph  {a)(5)(vi)  is  added  and  the 
authority  citation  for  paragraph  (a)  is 
revised;  paragraph  (b)(6J(v)  is  revised, 
paragraph  (b)(6)(vi)  is  added  and  an 
authority  citation  for  paragraph  fb)(6)  is 
added;  paragraph  (b)(7)(i)(E)  is  revised, 
paragraph  (b)(7)(i)(F)  and  an  authority 
citation  for  p=iragraph  (b){7l(i)  are  added 
and  paragraph  (f)(1)  is  revised  and  the 
authority  citation  for  paragraph  (f)(1)  is 
revised  to  read  as  follows: 

§  21 .7042    Basic  eiigibility  requirements. 

An  Individual  must  meet  the 
requirements  of  this  section.  §21.7044 
or  §  21.7045  In  order  to  be  eligible  for 
basic  educational  assistance.  In 
determining  whether  an  individual  has 


met  the  service  requirements  of  this 
section.  VA  will  exclude  any  period 
during  which  the  individual  is  not 
entitled  to  credit  for  service  for  the 
periods  of  time  specified  in  §  3.15. 

(Authoriiy;  38  U.S.C  3011.  3012.  SOIS.'V, 
Pub.  L.  101-510)  (Nov.  5.  1<»90) 

(a)  Eligibility  based  sclely  on  active 
duty.  •    *    • 

(5)*    *    • 

(v)  Involuntarily  for  the  convenience 
of  the  government  as  a  result  of  a 
reduction  in  force,  as  determined  by  the 
Secretary  of  the  military  department 
concerned  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  a 
ser\ice  in  the  Navy,  or 

(vi)  For  a  physical  or  mental 
condition  that  was  not  characterized  as 
a  disability  and  did  not  result  from  the 
individual's  own  willful  misconduct  but 
did  interfere  with  the  individual's 
performance  of  duty,  as  determined  by 
the  S(x:retary  of  each  military 
department  in  accordance  with 
regulations  prescribed  by  the  Secretar>' 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Coast 
Guard  wiien  it  is  not  operating  as  a 
ser\'ice  in  the  Navy. 

(Authority:  38  U.S.C.  3011.  Pub.  L.  98-525. 
Pub.  L.  99-576.  Pub  L  100-689.  Pub.  L. 
101-510)  (Oct.  19.  1984) 

fb)  Eligibility  based  on  active  duty 
service  and  service  in  the  Selected 
Reserve. 

(6)*    *   • 

(v)  Involuntarily,  for  convenience  of 
the  Government  as  a  result  of  a 
reduction  in  force  as  determined  by  the 
Secretary  of  the  military  department 
concerned  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Coast 
Guard  when  It  is  not  operating  as  a 
sen'ice  in  the  Navy,  or 

(vi)  For  a  physical  or  mental 
condition  that  was  not  characterized  as 
a  disability  and  did  not  result  from  the 
individual's  own  willful  misconduct  but 
did  interfere  with  the  individual's 
performance  of  duty,  as  determined  by 
the  Secretary  of  each  mihtary 
department  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  a 
serv  ice  In  the  Navy. 

(Authority:  38  U.S.C  3011;  Piib.  L  98-525. 
Pub.  L  99-576.  Pub.  L.  100-689.  Pub.  I.. 
101-510)  (Oct.  19.  1984) 

(7)*    •    • 


(i)*    •   • 

(E)  Involuntarily  for  the  convenience 
of  the  Government  as  a  result  of  a 
reduction  in  force,  as  determined  by  the. 
Secretarj'  of  the  military  department 
concerned  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  a 
service  in  the  Navy,  or 

(F)  For  a  physical  or  mental  condition 
that  was  not  characterized  as  a  disabihty 
and  did  not  result  from  the  individual's 
own  willful  misconduct  but  did 
interfere  with  the  individual's 
performance  of  duty,  as  determined  by 
the  StKiretary  of  each  military 
department  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretarj-  of 
Transportation  with  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  a 
service  in  the  Navy. 

(.\utho.'-ity:  38  U.S.C  3011;  Pub.  L.  98-525. 
Pub.  L  99-578.  Pub.  L  100-689.  Pub.  L 
101-510)  (Oct.  19,1984) 

(0  Restrictions  on  establishing 
eligibility.  (1)  An  individual  who,  after 
June  30.  1985,  first  becomes  a  member 
of  the  Armed  Forces  or  first  enters  on 
active  duty  as  a  member  of  the  Armed 
Forces,  may  elect  not  to  receive 
educational  assistance  under  38  U.S.C. 
ch.  30.  This  election  must  be  made  at 
the  time  the  Individual  initially  enters 
on  active  duty  as  a  member  of  the 
Armed  Forces.  An  individual  who 
makes  such  an  election  is  not  eligible 
for  educational  assistance  under  38 
use.  ch.  30  unless  he  or  she 
withdraws  the  election  as  provided  in 
paragraph  (c)  of  this  section  or  in 
§  21.7045(b)  of  this  part. 

(Authority:  38  U.S.C  3018,  3018.\;  Pub.  L 
10O-689.  Pub.  L  101-510)  (Nov  5.  1990) 

4.  In  §  21.7044  paragraph  (a)(4)(ii)(E) 
is  revised,  paragraph  (a)(4)(ii)(F)  is 
added  and  the  authority  citation  for 
paragraph  (a)(4)  is  revised;  parHi;raph 
(b)(7)(v)  is  revised  and  paragn^jni 
(lj)(7)(vi)  and  an  authority  citation  for 
paragraph  (b)(7)  are  added;  paragraph 
(b)(8)(i)(E)  is  revised  and  paragraph 
(b)(8)(i)(F)  and  an  authority  citation  for 
paragraph  (b)(8)(i)  are  added  to  read  as 
follows: 

§  21.7044    Persons  with  38  U.S.C.  ch.  34 

eligibility. 

*         •         •         ■        « 

(a)  Eligibility  based  solely  on  active 

duty.  •   •  • 
(4).   .   . 

(ii)*   •  • 

(E)  Involuntarily  for  convenience  of 
the  govemmtmt  as  a  result  of  a 
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roduclion  in  forcp,  as  determined  by  the 
Secretary  of  the  military  department 
concerned  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  a 
service  in  the  Navy,  or; 

(F)  For  a  physical  or  mental  condition 
that  was  not  characterized  as  a  disability 
and  did  not  result  from  the  individual's 
own  willful  misconduct  but  did 
interfere  with  the  individual's 
performance  of  duty,  as  determined  by 
the  Secretary  of  each  military 
department  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  cf 
Transportation  with  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  a 
ser\'ice  in  the  Na\7. 

(Authority:  38  U.S.C.  3011;  Pub.  L  98-525, 
Pub.  L.  99-576,  Pub.  L.  100-639,  Pub.  L. 
101-510)  (Oct.  19.  1984) 

*  •  •  •  • 

(b)  Eligibility  based  on  combined 
active  duty  senice  and  senice  in  the 
Selected  Resen'e. 

•  *         *         *         * 
(7,  .    .    . 

(v)  Involuntarily,  for  the  convenience 
of  the  government  as  a  result  of  a 
reduction  in  force  as  determined  by  the 
Secretary  of  the  military  department 
concerned  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  a 
service  in  the  Navy,  or 

(vi)  For  a  physical  or  mental 
condition  that  was  not  characterized  as 
a  disability  and  did  not  result  from  the 
individual's  own  wnllful  misconduct  but 
did  interfere  with  the  individual's 
performance  of  duty,  as  determined  by 
the  Secretary  of  each  military 
department  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Coast 
Guard  whpn  it  is  not  operating  as  a 
service  ii.'  the  Navy. 

(.^uthority:  38  U.S.C.  3012;  Pub.  L.  93-525, 
Pub.  L.  99-576.  Pub.  L.  100-689.  Pub.  L. 
101-510)  (Oct.  19,1984) 

(E)  Is  discharged  involuntarily  for  the 
convenience  of  the  government  as  a 
result  of  a  reduction  in  force,  as 
determined  by  the  Secretary  of  the 
militarj'  department  concerned  in 
accordance  with  regulations  prescribed 
by  the  Secretary  of  Defense  or  by  the 
Secretary  of  Transportation  with  respect 
to  the  Coast  Guard  when  it  is  not 
operating  as  a  service  in  the  Navy,  or 


(F)  Is  discharged  for  a  physical  or 
mental  condition  that  was  not 
characterized  as  a  disability  and  did  not 
result  from  the  individual's  own  vsillful 
misconduct  but  did  interfere  with  the 
individual's  performance  of  duty,  as 
determined  by  the  Socretar}'  of  each 
military  department  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  a 
service  in  the  Navy;  or 

(.Authority:  38  U.S.C  3012;  Pub.  L.  93-525. 
Pub.  L.  99-576,  Pub.  L  100-689,  Pub.  L. 
101-510)  (Oct   19.  1984) 
***** 

5.  Section  21.7045  and  its  authority 
citations  are  added  to  read  as  follows: 

§  21 .7045    Eligibility  based  on  Involuntary 
separation. 

An  individual  who  fails  to  meet  the 
ehgibility  requirements  found  in 
§  21.7042  or  §  21.7044  nevertheless  will 
be  eligible  for  educational  assistance  if 
he  or  she  meets  the  requirements  of  this 
section. 

(a)  Senice  requirements.  The 
individual  must — 

(1)  Be  en  active  duty  or  full-time 
National  Guard  duty  on  September  30, 
1990. and 

(2)  After  February  2,  1991,  be 
involuntarily  separated,  as  that  term  is 
defined  in  10  U.S.C.  1141.  with  an 
honorable  discharge. 

(Authority:  10  U.S.C.  1141,  38  U.S.C.  3018A; 
Pub.  L.  101-510)  (Nov.  5, 1990) 

(b)  Required  election.  (1)  If  the 
individual  elected  not  to  receive 
educational  assistance  under  38  U.S.C. 
ch.  30.  as  provided  in  §21.7042(0,  he  or 
she  must  irrevocably  withdraw  that 
election.  The  withdrawal  must — 

(i)  Occur  before  the  involuntary 
separation,  and 

(ii)  Be  pursuant  to  procedures  which 
the  Secretary  of  each  military 
department  shall  provide  in  accordance 
with  regulations  prescribed  by  the 
Secretary'  of  Defense  or  which  the 
Secretary  of  Transportation  shall 
provide  with  respect  to  the  Coast  Guard 
when  it  is  not  operating  as  a  service  in 
the  Navj'. 

(2)  If  the  individual  is  a  participant  in 
the  educational  program  provided  in  38 
U.S.C.  ch.  32,  the  individual  must  make 
an  irrevocable  election  to  receive 
educational  assistance  under  38  U.S.C. 
ch.  30  rather  than  under  38  U.S.C.  ch. 
32.  Such  an  election  must — 

(i)  Occur  before  the  individual  is 
involuntarily  separated,  and 

(ii)  Be  pursuant  to  procedures  which 
the  Secretary  of  each  military 
department  shall  provide  in  accordance 


witli  regulations  prescribed  by  the 
Secretary  of  Defense  or  which  the 
Secretary  of  Transportation  shall 
provide  with  respect  to  the  Coast  Guard 
when  it  Is  not  operating  as  a  service  in 
the  Navy. 

(3)  If  the  individual  is  not  described 
in  either  paragraph  (b)(1)  or  (b)(2)  of  this 
section,  he  or  she  must  make  an 
irrevocable  election  to  receive 
educational  assistance  under  38  U.S.C. 
ch.  30.  This  election  m.ust — 

(i)  Occur  before  the  individual  is 
involuntarily  separated,  and 

(ii)  Be  pursuant  to  procedures  which 
the  Secretary  of  each  military 
department  shall  provide  in  accordance 
with  regulations  prescribed  by  the 
Secretary  of  Defense  or  which  the 
Secretary  of  Transportation  shall 
provide  with  respect  to  the  Coast  Guard 
v.'hen  it  is  not  operating  as  a  service  in 
the  Navy. 

(.Authority:  38  U.S.C  3018A(a);  Pub.  L  101- 
510)  (Nov.  5,  1990) 

(c)  Reduction  in  basic  pay.  The  basic 
pay  of  anyone  who  makes  one  of  the 
irrevocable  elections  described  in 
paragraph  (b)  of  this  section  m.ust  be 
reduced  by  $1,200.  If  through  error  or 
other  reason  the  basic  pay  of  an 
individual  described  in  paragraphs  (a) 
and  (b)  of  this  section  is  not  reduced  by 
Si. 200.  the  failure  to  make  the  reduction 
will  not  affect  tlie  individual's  eligibility 
for  educational  assistance  under  38 
U.S.C.  ch.  30. 

(Authority:  38  U.S.C  3018A(b);  Pub.  L  101- 
510)  (Nov.  5,  1990) 

(d)  Educational  requirement.  (1) 
Before  the  date  on  which  VA  receives 
the  individual's  application  for  benefits, 
the  individual  must  have  completed 
successfully  either — 

(i)  The  requirements  of  a  secondary 
school  diploma  (or  equivalency 
certificate),  or 

(ii)  12  semester  hours  (or  the 
equivalent)  in  a  program  of  education 
leading  to  a  standard  college  degree. 

(2)  If  a  veteran  has  not  met  the 
requirements  of  paragraph  (d)(1)  of  this 
section  at  the  time  of  his  or  her 
application  for  educational  assistance, 
he  or  she  will  be  permitted  to  apply  at 
a  later  date  after  those  requirements  are 
met. 

(Authority:  38  U.S.C  3018A(a);  Pub.  L.  101- 
510)  (Nov.  5,  1990) 

6.  In  §  21.7072  paragraph  (b)(l)(iii)(D) 
is  r€;vised.  paragraph  (b)(l)(iii)(E)  is 
added  and  the  authority  citation  for 
paragraph  (b)(1)  is  revised  to  read  as 
follows: 

§  21.7072    Entitlement  to  basic  educational 
assistance. 
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(b)  Entitlement:  Individual  discharged 
for  senice<onnected  disability,  a 
medical  condition  which  preexisted 
senice,  hardship  or  involuntarily  for  the 
convenience  of  the  government  as  a  • 
result  of  a  reduction  in  force.  (1 1  •   •   • 

(iil)*   *   • 

(D)  Involuntarily  for  convenience  of 
the  government  as  a  result  of  a 
reduction  in  force,  as  determined  by  the 
Secretary  of  the  military  department 
concpmed  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  a 
service  in  the  Navy,  or, 

(E)  For  a  physical  or  mental  condition 
that  was  not  characterized  as  a  disability 
and  did  not  result  bom  the  individual's 
own  mllfiil  misconduct  but  did 
interfere  with  the  individual's 
performance  of  duty,  as  determined  by 
the  Secretary  of  each  military 
department  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  a 
service  in  the  Navy. 

(Authorify:  38  U.S.C  3013(a)) 
•         •        • '       ■         • 

7.  Section  21.7073  is  revised  to  read 
as  follows: 

§21.7073    Entitlement  for  some  Individuals 
who  establish  eliglblllty  during  the  open 
period  or  who  establish  eligibility  before 
involuntary  separation. 

(a)  Individuals  who  establish 
eligibility  during  the  open  ptjriod.  (1) 
The  provisions  of  this  paragraph  apply 
to  a  veteran  or  servicemember  who: 

(i)  Establishes  eligibility  by 
withdrawing  an  election  not  to  enroll  as 
provided  in  §  21.7042(c); 

(ii)  Has  less  than  $1 ,200  deducted 
from  his  or  hor  militorj'  pay;  and 

(iil)  Before  completing  the  period  of 
.service  which  the  individual  was 
obligated  to  service  on  December  1. 
1988,  the  Individual: 

(A)  Is  discharged  or  released  from 
active  duty  for  a  service-connected 
disability,  a  medical  condition  which 
preexisted  that  service,  or  hardship;  or 

(B)  lis  discharged  or  released  from 
active  duty  for  the  convenience  of  the 
Government  after  completing  not  less 
than  20  months  of  that  period  of  service. 
If  that  period  was  less  than  three  j'cars. 
or  30  months,  if  that  period  was  at  lenst 
three  years;  or 

(C)  Is  involuntarily  discharged  or 
released  from  active  duty  for 
convenience  of  the  Government  as  a 
result  of  a  reduction  in  force,  as 
determined  by  the  Secretary  concerned 
in  accordance  with  regulations 


prescribed  by  the  Secretary  of  Defense 
or  by  the  Secretary  of  Transportation 
with  respect  to  the  Coast  Guard  when  it 
is  not  operating  as  a  service  in  the  Na\7. 
(Authority:  38  U.S.C.  3301(t)) 

(2)  A  veteran  described  in  paragraph 
(a)(1)  of  this  section  is  entitled  to  a 
number  of  months  of  basic  educational 
assistance  (or  equivalent  thereof  in  part- 
time  basic  educational  assistance)  equal 
to  the  lesser  of: 

(i)  A  number  of  months  determined 
by  multiplying  36  by  a  fraction  the 
numerator  of  which  is  the  amount  by 
which  the  basic  pay  of  the  individual 
has  been  reduced  as  provided  in 
§  2 1 .7042(e)(2)  and  the  denominator  of 
which  is  $1,200,  or 

(ii)  The  number  of  months  the  veteran 
has  served  on  continuous  active  duty 
after  June  30,  1985. 

(Authority-  .3H  U  S.C.  301 3(!.)) 

(b)  Indixiduals  who  establish 
eligibility  following  Involuntary 
separation.  (1)  The  provisions  of  this 
paragraph  apply  to  a  veteran  who 
establishes  eligibility  by  meeting  the 
provisions  of  §21.7045  of  this  part. 
(Authority:  38  U.S  C  3018A) 

(2)  A  veteran  described  in  paragraph 
(b)(1)  of  this  section  is  entitled  to  a 
number  of  months  of  basic  educational 
assistance  (or  equivalent  thereof  in  part- 
time  basic  educational  assistance)  equal 
to  the  lesser  of — 

(i)  36  months,  or 

(ii)  The  number  of  months  the  veteran 
stjrved  on  active  duty. 

(Authorifj-:  38  U.S.C  3013) 

8.  In  §  21.7136  paragraph  (a)(1)  and  Its 
authority  citation  are  revised,  the 
introductory  text  of  paragraph  (c)  is 
revised,  and  paragraphs  (d)  (1)  and  (2) 
and  (e)  and  the  authority  citations  for 
paragraphs  (d)  and  (e)  are  added  to  read 
as  follows: 

S  21 .71 36    Rates  of  payment  of  basic 
educational  assistance. 

(a)  Rates.  (1)  Except  as  otherwise 
provided  in  this  section  and  §  21.7137. 
the  monthly  rate  of  the  basic 
educational  assistance  payable  to  a 
veteran  is  the  rate  stated  in  these  tables. 
The  rates  in  these  tables  and  the  other 
rates  in  this  paragraph  also  apply  to  a 
veteran  who  formerly  was  eligible  under 
38  U.S.C.  ch.  34,  and  who  has  received 
a  record-purpose  charge  against  his  or 
her  entitlement  under  that  chapter  equal 
to  the  entitlement  he  or  she  had 
remaining  on  December  31.  1989.  The 
rates  in  these  tables  as  well  as  the  other 
rates  listed  in  this  paragraph  always 
apply  to  a  veteran  who  establishes 
eligibility  under  §  21.7045  before  an 


involuntary  separation,  regardless  of  the 
length  of  the  veteran's  initial  obligated 
period  of  active  duty  or  whether  or  not 
the  veteran  was  once  eligible  for 
educational  assistance  allowance  under 
38  use.  ch.  34. 

(i)  For  training  which  occurred  before 
October  1. 1991,  the  following  table 
applies. 


TrainTtg 


Full  time „ 

^4  time 

'/i  time  „ _ 

Less  than  'A  but 

nxxe  ttun  v*  time. 
'/'*  tme „._ 


Monthly  rate 


S300. 

225. 

150. 

150  See  §21.7136  (d» 

or(e). 
75  See  §21  7135(d) 

or  (e). 


(ii)  For  training  which  occurs  after 
September  30. 1991.  the  following  table 
applies. 


Training 


Full  Ume 

V«  time _ „... 

'/^  tirie  ._ 

Less  than  ^Ai  but 

more  than  V*  time. 
V«  time  or  less 


Monthly  rate 


$350.00. 

262.50. 

175.00. 

175.00  See  §21.7136 

(d)  or  (e). 
87.50  See  §21.7136 

(d)  Of  (e). 


(Authority:  38  U.S.C  3015) 

(c)  Increase  in  basic  educational 
assistance  rates  ("kicker").  Tbe 
Secretary  concerned  may  increase  the 
amount  of  basic  educational  assistance 
payable  to  an  individual  who  has  a  skill 
or  specialty  which  the  Secretary 
concerned  designates  as  having  a 
critical  shortage  of  personnel  or  for 
which  it  is  difficult  to  recruit.  The 
amount  of  the  increase  is  set  by  the 
Secretary  concerned,  but  (except  as 
provided  in  paragraph  (e)  of  this 
section) — 

•        •        •        •        ■ 

(d)  Less  than  one-half-tiwe  training 
end  rates  for  senicememhers.  The 
monthly  rate  for  a  veteran  who  is 
pursuing  a  course  on  a  less  than  one- 
half  time  basis  or  the  monthly  rate  for 
a  servicemember  who  is  pursuing  a 
program  of  education  is  tlie  lesser  of— 

(1)  The  monthly  rate  stated  in  either 
paragraph  (a)  or  (b)  of  this  section  (as 
determined  by  the  veteran's  or 
servicemembor's  initial  obligated  period 
of  active  duty)  plus  any  additional 
amounts  that  may  be  due  under 
paragraph  (c)  or  (e)  of  this  section,  or 

(2)  The  monthly  rate  of  the  cost  of  the 
course. 


(Authority:  38  U.S.C  3015,  3032) 

(e)  Increase  In  basic  educational 
assistance  rates  ("kicker")  for  those 
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eligible  under  §21.7045.  A  veteran  who 
formerly  was  eligible  to  receive 
educational  assistance  under  38  U.S.C. 
ch.  32,  and  becomes  eligible  for 
educational  assistance  under  38  U.S.C. 
ch.  30  as  described  in  §  21.7045{b){2). 
may  receive  an  increase  in  basic 
educational  assistance  allowance 
(kicker).  The  increase  will  be 
determined  as  follows. 

(1)  The  basis  of  the  increase  will  be 
that  portion  of  the  amount  of  money — 

(i)  Which  remains  in  the  VEAP  fund 
after  the  veteran  has  been  paid  all 
assistance  due  hlra  or  her  imder  38 
U.S.C.  ch.  32  and  refunded  all  of  his  or 
her  contributions  to  the  VEAP  fund, 
and — 

(ii)  Which  represents  the  Secretary  of 
Defense's  additional  contributions  for 
the  veteran  as  stated  in  §  21.5132(b)(3) 
of  this  part. 

(2)  For  a  student  pursuing  a  program 
of  education  by  residence  training — 

(i)  VA  will  determine  the  monthly 
rate  of  the  increase  by  dividing  the 
amount  of  money  described  in 
paragraph  (e)(1)  of  this  section  by  the 
number  of  months  of  entitlement  to 
educational  assistance  imder  38  U.S.C. 
chapter  30  which  the  veteran  has  at  the 
time  his  ebgibihty  for  benefits  under  38 
U.S.C.  chapter  30  is  first  established; 

(ii)  VA  will  use  the  monthly  rate  of 
the  increase  determined  in  paragraph 
(e)(2)(i)  of  this  section  if  the  veteran  is 
pursuing  his  or  her  program  full  timej 

(iii)  VA  will  multiply  the  monthly 
rate  determined  by  paragraph  (e)(2)(i)  of 
this  section  by  .75  for  a  student 
pursuing  his  or  her  program  three- 
quarter  time; 

(iv)  VA  will  multiply  the  monthly  rate 
determined  by  paragraph  (e)(2)(i)  of  this 
section  by  .5  for  a  student  pursuing  his 
or  her  program  half  time;  and 

(v)  VA  will  multiply  the  monthly  rate 
determined  by  paragraph  (e)(2)(i)  of  this 
section  by  .25  for  a  student  pursuing  his 
or  her  program  less  than  one-half  time. 

(3)  For  a  veteran  pursuing  cooperative 
training  VA  will  multiply  the  rate 
determined  by  paragraph  (e)(2)(i)  of  this 
section  by  .8. 

(4)  For  a  veteran  pursuing  a  program 
of  apprenticeship  or  other  on-job 
training  VA  will  multiply  the  monthly 
rate  determined  by  paragraph  (e)(2)(i)  of 
this  section 

(i)  By  .75  for  a  veteran  in  the  first  six 
-  months  of  pursuit  of  training. 

(ii)  By  .55  for  a  veteran  in  the  second 
six  months  of  pursuit  of  training,  and 

(ii)  By  .35  for  a  veteran  in  the 
remaining  months  of  pursuit  of  training. 

(Authority.  38  U.S.C  3015(e)) 

(FR  Doc.  94-11079  Filed  5-9-94;  8:45  am} 

BILUNG  COOC  8320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[AD-FRL-4883-6] 

State  Implementation  Plan  Processing 
Reform 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Procedural  change. 

SUMMARY:  This  document  describes 
changes  being  implemented  as  a  method 
for  handling  direct  final  State 
implementation  plan  (SIP)  actions. 
Presently,  when  the  Regional  Offices 
publish  direct  final  SIP  actions  in  the 
Federal  Register,  if  adverse  comments 
are  submitted  on  these  actions  or 
notification  is  received  that  adverse 
comments  are  going  to  be  submitted,  the 
Regional  Office  writes  and  publishes 
another  dociunent  which  withdraws  the 
direct  final  action.  After  the  direct  final 
action  has  been  withdrawn,  the 
Regional  Office  prepares  a  third 
document  which  serves  as  the  proposal, 
and  then  a  fourth  document  is  written 
and  published  for  promulgation. 

Under  the  revised  procedure,  when 
the  direct  final  is  published  in  the 
Federal  Register,  a  short  informational 
document  will  be  published, 
simultaneously,  in  the  proposal  section 
of  the  Federal  Register.  The  purpose  of 
the  informational  document  is  to  inform 
the  public  of  the  direct  final,  and  states 
that  if  adverse  comments  are  received, 
a  withdrawal  notice  will  be  published 
in  the  Federal  Register,  then  the 
substance  of  the  direct  final  document 
will  serve  as  a  proposed  rule  action.  If 
such  comments  are  received,  the  direct 
final  document  serves  as  the  detailed 
basis  for  the  proposal,  and  the  adverse 
comments  will  be  addressed  in  the 
promulgation  document.  If  no  such 
comments  are  received,  the  direct  final 
stands  "as  is"  and  no  additional  action 
will  need  to  be  taken  by  the  Regional 
Office.  This  revised  procedure 
eliminates  the  need  for  a  new  proposed 
rule  and  an  additional  comment  period, 
and  assists  in  getting  these  SIP  actions 
published  in  a  more  expedient  memner. 

EFFECTIVE  DATE:  This  action  is  effective 
on  May  10. 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jerry  M.  Stubberfield,  Acting  Branch 
Chief,  Regional  Operations  Branch.  Air 
Quality  Management  Division,  Office  of 
Air  QuaUty  Planning  and  Standards. 
MD-15.  Research  Triangle  Park.  North 
Carolina  27711.  telephone  number 
(919) 541-0876. 


SUPPLEMENTARY  INFORMATION: 
Background 

Recommendation  for  improving  SIP 
processing  at  EPA  has  been  presented 
and  approved  in  full  to  the  Deputy 
Administrator  (memorandum  from 
Gerald  A.  Emison.  Director.  Office  of  Air 
Quahty  Planning  and  Standards,  to  the 
Air  Program  Director,  Regions  I-X, 
dated  December  23, 1987).  An  intra- 
agency  work  group  took  necessary 
action  to  put  these  wide-ranging 
recommendations  into  place.  One 
recommendation  involved  the  expanded 
use  of  direct  final  rulemaking 
procedures.  The  recommendation 
concerned  not  only  more  frequent  use  of 
direct  final  where  appropriate  but  also 
more  aggressive  application  of  the 
concept.  Consequently,  it  is  policy  to 
achieve  Increased  use  of  direct  final 
processing  consistent  with  previously 
published  criteria. 

Proposed  in  1981  and  finalized  in 
1982  (46  FR  44477,  September  4. 1981 
and  47  FR  27073.  June  23. 1982).  direct 
final  rulemaking  has  been  used  to  great 
advantage  by  several  Regional  Offices  in 
the  intervening  years.  Under  our  current 
direct  final  procedures.  SIP  actions  that 
are  noncontroversial,  and  where  no 
adverse  public  comments  are  expected, 
can  be  processed  as  direct  final  rules. 
This  type  of  processing  has  been 
demonstrated  to  cut  the  review  time  in 
half.  Since  its  inception,  hundreds  of 
changes  have  progressed  to  direct  final, 
with  very  few  engendering  any  adverse 
public  comment  (which  under  existing 
procedures  would  require  wathdrawal  of 
the  change,  followed  by  full  review  and 
comment  processing). 

This  history  of  very  little  pubhc 
intervention  suggests  that  we  are  not 
using,  as  we  might,  an  effective  tool  for 
speeding  re-.iew  and  decision  making 
on  SIP's.  During  these  3  years,  only  2  of 
134  packages  were  withdrawn  because 
of  adverse  comments. 

A  wide  variety  of  SIP  actions  can  be 
candidates  for  direct  final,  the  primary 
criteria  being  that  the  action  be 
noncontroversial  and  that  no  adverse 
public  comment  is  anticipated.  These 
actions  do  not  have  to  be  limited  to 
trivial  administrative  changes.  Although 
the  risk  of  aggressive  action  is  a  possible 
increase  in  the  number  of  SIP's  drawing 
comment,  this  risk  should  be  more  than 
offset  by  the  expected  improvement  in 
timely  processing  and  in  numbers 
processed,  without  jeopardizing  air 
quality. 


Federal  Register  /  Vol.  59.  No.  89  /  Tuesday.  May  10.  1994  /  Rules  and  Regulations  24055 


Dated;  May  2,  1994. 
Steven  ].  Hitte. 

Acting  Director.  Air  Quality  Management 
Division. 

IFR  Doc.  94-11275  Filed  5-9-94;  8;45  am) 

BILUNG  CODE  6560-50-P 


40  CFR  Pail  180 
[OPP-300320A;  FRL-4777-6] 
RIN  207O-AB78 

d-Limonene;  Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  This  document  establishes  an 
e.xemption  from  the  requirement  of  a 
tolerance  for  residues  of  d-limonene 
(CAS  Registry  No.  5989-27-5)  when 
used  as  an  inert  ingredient  (solvent, 
fragrance)  in  pesticide  formulations 
applied  to  growing  crops  or  raw 
agricultural  commodities  after  harvest, 
or  to  animals. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  May  10.  1994. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number  (OPP- 
300320A1.  may  be  submitted  to:  Hearing 
Clerk  (1900).  Environmental  Protection 
Agency.  401  M  St..  SVV.,  Washington. 
DC  20460.  A  copy  of  any  objections  and 
hearing  request  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Opeaxations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  request 
to:  Rm.  1132,  CM  #2, 1921  Jefferson 
Davis  Hwy..  Arlington.  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch.  OPP 
(Tolerance  Fees).  P.O.  Box  360277M. 
Pittsburgh.  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  Tina 
Levine,  Registration  Support  Branch, 
Registration  Division  (7505 W). 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
2800  Crystal  Dr.,  6th  Fl..  North  Tower, 
Arhngton,  VA  22202,  (703)-308-8393. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  23,  1994 
(59  FR  8581),  EPA  issued  a  proposed 
rule  that  gave  notice  that  Orange  Sol, 
Inc.,  955  N.  Fiesta  Blvd..  Suite  #1. 


Gilbert.  AZ  85234.  had  submitted 
pesticide  petition  (PP)  3E4172 
requesting  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act.  21  U.S.C. 
346a{e).  amend  40  CFR  180.1001(c)  by 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  d-limonene  (CAS  Registry  No.  5989- 
275)  when  used  as  an  inert  ingredient 
(solvent,  fragrance)  in  pesticide 
formulations  applied  to  growing  crops 
only  or  raw  agricultural  commodities 
after  har\'est. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  ovwi): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agentsr 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

Two  comments  were  received  in 
response  to  the  proposed  rule.  One 
commenter  noted  that  d-limonene  is 
toxic  by  ingestion  and  that,  since  most 
pesticides  do  not  smell  like  oranges, 
special  labeling  should  be  used  to  warn 
the  public  about  this  special  hazard.  In 
addition,  this  commenter  was 
concerned  about  potential  kidney 
toxicity  of  d-limonene  and  did  not 
believe  that  it  should  be  allowed  in 
unlimited  amounts  in  pesticides,  noting 
that  the  American  Industrial  Hygiene 
Association  (AIHA)  had  established  an 
8-hour  time-weighted  Workplace 
Environmental  Exposure  Level  (WEEL) 
for  d-limonene  of  30  parts  per  million, 
primarily  on  the  basis  of  toxicity  to  the 
kidney.  The  commenter  also  noted  that 
the  Agency  should  determine  whether 
d-limonene  is  functioning  as  an  active 
ingredient  as  well,  and  that  if  it  is 
functioning  as  an  active  ingredient,  it 
should  be  registered.  The  commenter 
included  a  fact  sheet  on  d-limonene 
which  discussed  the  concerns  noted  in 
the  response  letter. 

The  Agency  considered  the  toxicity 
data  on  d-limonene  before  proposing  the 
exemption  from  tolerance.  The  acute 
toxicity  of  d-limonene  (LDw  =  4.4  g/kg 
in  rats  and  5.6  g/kg  in  mice)  puts  it  in 
the  category  of  moderately  to  slightly 
toxic.  The  commenter  noted  that  the 
acute  toxicity  of  d-limonene  would 
require  it  to  be  labeled  to  prevent 


ingestion  by  children  under  the 
Hazardous  Substances  Act.  The  Agency 
uses  the  same  labeling  criteria  to  label 
products  under  FIFRA.  All  end-use 
pesticide  products  are  tested  for  acute 
toxicity.  Labeling  for  the  product  is 
based  upon  the  results  of  this  testing.  If 
a  product  containing  d-limonene  is 
acutely  toxic,  it  will  be  labeled 
appropriately. 

The  Agency  also  considered  the  issue 
of  allowing  a  food  fragrance  in  a 
pesticide  before  developing  this 
exemption.  In  1975.  a  policy  was 
established  in  the  Registration  Division 
which  essentially  prohibited  the  use  of 
food  or  food-like  fragrances  in  certain 
pesticide  formulations  (Standards  and 
Labeling  Policy  Notice  No.  2155.1. 
November  20.  1975).  The  pohcy  was 
based  on  the  premise  that  food  or  food- 
like fragrances  in  pesticide  formulations 
"could  be  attractive  to  children  and 
constitute  an  unwarranted  hazard."  A 
review  of  the  benefits  of  this  policy 
concluded  that  there  are  no  scientific 
data  which  demonstrate  that  the 
addition  of  a  food  or  food-hke  fragrance 
to  a  pesticide  formulation  increases  the 
hkelihood  of  accidental  ingestion.  The 
Consumer  Product  Safety  Commission 
(CPSC)  was  also  consulted  to  determine 
if  they  had  addressed  the  effect  of  food 
or  food-like  fragrances  on  the  exposure 
incidence  of  household  products  for 
children  under  5  years  of  age.  The  CPSC 
has  taken  no  regulatory  action  regarding 
the  additions  of  such  factors  to 
household  products  because  there  is  no 
evidence  that  the  absence  of  such 
factors  deters  accidental  ingestions. 
Pesticide  product  epidemiological  data 
from  the  1991  Annual  Report  of  the 
American  Association  of  Poison  Control 
Centers  National  Data  Collection  System 
confirm  that  the  absence  of  food  or  food- 
like fragrances  in  pesticide  products  is 
not  effective  in  preventing/reducing  the 
exposure  incidence  to  pesticides  for 
children  under  5  years  of  age.  Therefore, 
the  Agency  rescinded  its  1975  poHcy. 

The  Agency  also  discussed  the  data  it 
considered  on  kidney  toxicity  and 
tumor  formation  in  the  proposed  rule. 
The  demonstrated  nephropathy  and 
tumor  formation  produced  by  d- 
limonene  has  been  related  to  alpha-2u- 
globulin  accumulation  specifically  in 
the  male  rat.  The  Agency's  position 
regarding  compounds  producing  renal 
tubule  tumors  (in  male  rats)  attributable 
solely  to  chemically  induced  alpha-2u- 
globulin  accumulation  is  that  these 
tumors  will  not  be  used  for  human 
cancer  hazard  identification  and  that  the 
associated  nephropathy  is  not  an 
appropriate  endpoint  for  determining 
noncancer  risks  in  humans.  This 
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position  was  described  in  the  proposed 
rule. 

AIHA  decided  to  develop  a  WEEL  for 
d-limonene  because  of  its  widespread 
use  and  in  order  to  peer  review  the 
positive  National  Toxicology  Program 
(NTP)  tumor  results  in  male  rat  kidney. 
In  fact,  the  30  ppm,  8-hour  time- 
weighted  VVEEL  developed  by  the  AIHA 
was  not  based  on  kidney  toxicity  for  the 
same  reason  that  the  Agency  has 
decided  not  to  use  the  male  rat  kidney 
data.  The  WEEL  value  was  developed 
based  on  no-observed-effect  levels 
(NOELs)  in  the  2-year  NTP  study  where 
liver  effects  were  noted  in  male  mice  at 
500  mg/kg  and  reduced  survival  was 
noted  in  female  rats  at  600  mg/kg.  The 
NOELs  for  these  effects  were  250  mg/kg 
and  300  mg/kg,  respectively  (AIHA, 
VVEEL.  d-Limonene,  1993).  As  discussed 
in  the  proposal,  EPA  considered  these 
data  in  concluding  that  a  tolerance  was 
not  necessary  to  protect  the  public 
health. 

The  Agency  agrees  with  the 
commenter  that  when  d-limonene 
functions  as  an  active  ingredient  in  a 
product,  it  should  be  regulated  as  such. 
The  exemption  from  tolerance  for  d- 
Umonene  applies  to  its  use  as  an  inert 
ingredient  only.  If  it  is  determined  that 
d-limonene  is  acting  as  an  active 
ingredient,  it  will  be  regulated  as  an 
active  ingredient. 

The  other  commenter  endorsed  the 
proposed  rule  and  requested  that  it  be 
expanded  to  include  the  use  of  d- 
limonene  as  an  inert  ingredient  in 
pesticide  formulations  applied  to 
animals.  The  data  submitted  in  the 
proposal  and  other  relevant  material 
have  been  evaluated  and  discussed  in 
the  proposed  rule.  As  stated  in  the 
proposed  rule,  the  Agency  believes  that 
the  data  on  d-limonene  demonstrate  low 
toxicity.  For  this  reason,  the  Agency 
will  expand  the  exemption  for  d- 
limonene  to  include  its  use  as  a 
fragrance  or  solvent  in  pesticide 
formulations  applied  to  animals.  Based 
on  the  data  and  information  considered, 
the  Agency  concludes  that  the  tolerance 
exemption  will  protect  the  public 
health.  Therefore,  the  tolerance 
exemption  is  established  as  set  forth 
below. 


Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  docimient  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  160.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4, 1993)  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
milUon  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 


inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  or  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
order.  Pursuant  to  the  terms  of  the 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 
Pursuant  to  the  requirements  of  the 
Regulatorv  FlexibiUty  Act  (Pub.  L.  95- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests,  Recording  and  recordkeeping 
requirements. 

Dated:  April  26, 1994. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  18<MAMENDED1 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1001  is  amended  in 
paragraphs  (c)  and  (e)  by  adding  and 
alphabetically  inserting  the  inert 
ingredient,  to  read  as  follows: 

§180.1001    Exemptions  from  the 
requirement  of  a  tolerance. 

•        •        •        •        • 

(c)  •     •     • 


Inert  ingredients 


Limits 


Uses 


d-Limonene  (CAS  Reg.  No.  5989-27-5) 


Solvent,  fragrance. 


(e) 
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Inert  ingredients 


Limits 


Uses 


d-Limonene  (CAS  Reg.  No.  5989-27-5) 


Solvent,  fragrance. 


-4-r- 
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BILLING  CODE  6$6(>-S0-F 


40  CFR  Part  180 

[PP  1E4031/R2058;  FRL-4777-2] 

RIN  2070-AB78 

Pesticide  Tolerance  for  3- 
Dichloroacetyl-5-(2-Furanyl)-2,2- 
Oimethyl-Oxazolidine  (Mon  13900) 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  This  document  establishes 
time-limited  tolerances  for  residues  of 
MON  13900.  3-dichloroacetyl-5-{2- 
furanyl)-2.2-dimethyloxazolidine  (CAS 
Reg.  No.  121776-33-8).  when  used  as  an 
inert  ingredient  (safener)  in  or  on  field 
com.  grain  and  field  corn,  fodder  and 
forage  at  0.01  part  per  million  (ppm). 
Monsanto  Co.  submitted  a  request  to 
establish  a  maximum  permissible  level 
for  residues  of  the  inert  ingredient  in  or 
on  the  commodities.  These  time-limited 
tolerances  expire  June  30. 1996. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  May  10.  1994. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number.  (PP  1E4031/ 
R2058].  may  be  submitted  to:  Hearing 
Clerk  (1900).  Environmental  Protection 
Agbncy.  Km.  M3708.  401  M  St..  S\V.. 
Washington.  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(750GC).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132.  CM  #2. 
1921  Jefferson  Davis  Hwy..  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 


Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Tina  Levine,  Registration  Support 
Branch,  Registration  Division  (7505 W). 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Westfield  Building  North.  6th  floor. 
2800  Crystal  Drive.  Arlington,  VA 
22202,  (703)-308-8393. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

EPA  is  charged  with  administration  of 
section  408  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA).  21  U.S.C. 
346.  Section  408  authorizes  EPA  to 
establish  tolerance  levels  and 
exemptions  from  the  requirements  of  a 
tolerance  for  residues  of  pesticide 
chemicals  in  or  on  raw  agricultural 
commodities. 

Inert  ingredients  of  pesticide 
chemicals  are  all  ingredients  that  are  not 
active  ingredients  as  defined  in  40  CFR 
162.3(c),  and  include,  but  are  not 
limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting  and  spreading  agents; 
propellants  in  aerosol  dispensers;  and 
emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

A  policy  statement  on  inert 
ingredients  published  in  the  Federal 
Register  of  April  22. 1987  (52  FR 
13305),  included  data  requirements 
which  were  to  be  used  to  evaluate  the 
risks  posed  by  the  presence  of  an  inert 
ingredient  in  a  pesticide  formulation. 
The  minimal  ("base  set")  data 
requirements  for  inert  ingredients  were 
listed  in  that  policy  statement.  It  was 
also  noted  that,  based  upon  the  results 
of  the  "base  set"  studies,  the  Agency 
may  elect  to  require  additional  data 
such  as  would  be  required  under  40 


CFR  part  1 58  for  an  active  ingredient. 
Included  among  these  additional 
requirements  are  residue  chemistry  data 
which  would  support  the  establishment 
of  a  finite  tolerance  for  the  residues  of 
an  inert  ingredient  in  raw  agricultural 
commodities  and/or  processed  foods. 

In  those  cases  where  the  toxicity  of  an 
inert  ingredient  is  such  that  exposure  to 
the  inert  ingredient  must  be  restricted  to 
assure  that  the  use  of  the  inert 
ingredient  in  a  pesticide  formulation 
does  protect  the  public  health,  EPA  will 
propose  to  establish  a  tolerance  for 
residues  of  the  inert  ingredient  on  raw 
agricultural  commodities. 

II.  Provisions  of  Rule 

Monsanto  Co.,  Suite  1100,  700  14th 
St.,  NW..  Washington.  DC  20005. 
submitted  pesticide  petition  (PP) 
1E4031  proposing  to  amend  40  CFR  part 
180  by  establishing  a  regulation  to 
establish  negligible  (N)  residue 
tolerances  for  the  safener  MON  13900, 
3-dichloroacetyl-5-(2-furanyl)-2.2- 
dimethylbxazolidine.  in  or  on  field 
corn,  grain  at  0.01  ppm  (N)  and  field 
corn,  fodder  and  forage  at  0.01  ppm  (N). 
A  safener  is  a  herbicida!  antidote  that 
protects  desirous  crops  while  allowing 
the  herbicide  to  act  on  the  intended 
weed  tarjiPts.  EPA  is.'^ued  a  notice, 
published  in  the  Federal  Register  of 
November  24.  1993  (58  FR  C2123). 
announcing  receipt  of  this  petition.  No 
comments  were  received  in  response  to 
the  notice. 

The  data  submitted  in  the  petitions 
and  'ithtr  relevant  material  have  been 
evaluated.  This  inert  ingredient  is 
considered  useful  for  the  purpose  for 
which  the  tolerance  is  sought. 
Toxicological.  ecological,  and 
envircnmental  fate  data  were 
cons-iiiered  in  evaluating  this  inert 
ingredient  for  use  in  pesticides.  The 
data  considered  in  support  of  the 
proposed  tolerance  include: 

1.  .An  acute  rat  oral  toxicity  study 
with  an  acute  oral  LC   ;  of  869 
milligrams  (mg)/kilograjn  (kg). 

2.  An  acute  rabbit  dermal  toxicity 
study  with  an  acute  dermal  LDso 
estimated  to  be  >5.000  mg/kg. 
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3.  A  rabbit  eye  irritation  study  in 
which  MON  13900  is  detennined  to  be 
a  mild  irritant  to  the  ocular  tissue  of  the 
rabbit. 

4.  An  acute  rat  inhalation  toxicity 
study  with  a  4-hour  inhalation  LCjo  of 
>2.3  mg/L,  the  highest  attainable 
concentration. 

5.  A  rabbit  primary  dermal  irritation 
study  indicating  that  MON  13900  is  a 
negligible  dermal  irritant. 

6.  A  dermal  sensitization  study  in 
guinea  pigs  indicating  the  MON  13900 
does  not  produce  delayed  contact 
hypersensitivity. 

7.  A  21-day  repeated-dose  dermal 
toxicity  study  in  rats  with  a  no-observed 
effect  level  (NOEL)  >1,000  mg/kg. 

8.  A  90-day  rat  oral  toxicity  study 
with  a  NOEL  of  100  parts  per  million 
(ppm)  or  7  mg/kg/day. 

9.  A  90-day  dog  oral  toxicity  study 
with  a  NOEL  of  5  mg/kg/day. 

10.  A  rat  developmental  effects  study 
with  a  NOEL  for  maternal  toxicity  of  10 
mg/kg/day  and  developmental  toxicity 
of  10  mg/kg/day. 

11.  Mutagenicity  studies  including  in 
vivo/in  vitro  imscheduled  DNA 
synthesis  in  rat  hepatocytes,  Gene 
Mutation  in  Cultured  Chinese  Hamster 
Ovary  Cells  (CHO/HGPRT).  In  Vivo 
Micronucleus  Assay  in  Mice  were 
negative.  Salmonella  typhimuriiun/ 
mammalian  microsome  mutagenicity 
assay  with  and  without  metabolic 
activation  indicated  that  MON  13900 
induced  a  reproducible  mutagenic 
response,  but  only  at  a  high  and 
precipitating  dose. 

A  reference  dose  (RfD)  has  been 
estabUshed  for  this  chemical  at  0.005 
mg/kg/day.  This  is  based  on  the  90-day 
feeding  study  in  dogs  with  a  NOEL  of 
5.0  mg/kg/day,  an  imcertainty  factor  of 
100  to  account  for  inter-species  and 
intra-species  extrapolation,  and  an 
additional  uncertainty  factor  of  10  to 
accoimt  for  the  extrapolation  from 
subchronic  to  chronic  exposure.  The 
theoretical  worst-case  maximum  residue 
contribution  (TMRC)  from  the  proposed 
tolerance  is  estimated  to  be  0.0000034 
mg/kg-bwt  (bodyweight)/day  for  the 
overall  U.S.  population,  representing 
0.07%  of  the  RfD  for  MON  13900.  The 
TMRC  for  the  most  highly  exposed 
subgroup,  nonnursing  infants  less  than 
1  year,  is  0.0000009  mg/kg-bwt/day,  or 
approximately  0.02%  of  the  RfD. 

This  tolerance  is  being  established  as 
a  time- limited  tolerance  because  the 
Agency  does  not  have  final  data  from 
two  chronic  feeding/oncogenicity 
studies  which  are  part  of  the  toxicology 
data  typically  required  to  be  submitted 
in  support  of  a  tolerance  request.  These 
studies  will  be  required  to  be  submitted 
to  the  Agency  by  June  30, 1995.  When 


the  Agency  receives  these  chronic 
feeding/oncogenicity  studies  it  will 
reassess  the  tolerance. 

Prelimineiry  information  bom  the 
registrant  has  indicated  that  Mon  13900 
can  cause  an  increase  in  liver  tumors  in 
both  sexes  of  rats  and  mice  and  an 
increase  in  lung  tumors  in  female  mice. 
The  data  are  not  available  for  a  complete 
risk  assessment  but,  nevertheless, 
certain  conclusions  can  be  reached. 
Based  on  the  estimated  exposure  of 
0.0000034  mg/kg/day,  a  rough  estimate 
of  the  cancer  potency  bom  the 
preliminary  data,  and  the  limited 
duration  of  this  tolerance,  any  potential 
cancer  risk  bom  this  use  would  be 
neghgible.  Therefore,  the  Agency  does 
not  believe  that  this  time- limited 
tolerance  poses  significant  risks. 

This  tolerance  wall  expire  June  30, 
1996.  Residues  not  in  excess  of  these 
tolerances  will  not  be  considered 
actionable  if  a  pesticide  containing  this 
inert  ingredient  is  legally  applied  during 
the  term  of  a  conditional  registration 
imder  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
as  amended  and  in  accordance  with  the 
acceptable  labeling  under  a  conditional 
registration.  This  tolerance  will  be 
revoked  if  any  data  indicate  such 
revocation  is  necessary  to  protect  the 
public  health. 

An  analytical  method  for 
determination  of  the  nature  of  the 
residue,  gas-liquid  chromatography 
using  an  electron-capture  detector,  has 
been  reviewed  by  the  Agency,  and  will 
be  made  available  in  the  Pesticide 
Analytical  Manual,  Vol.  U  (PAM  H),  for 
enforcement  pujposes.  In  the  interim, 
the  method  will  be  available  at  the 
address  given  below.  By  mail:  Calvin 
Furlow,  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.  SW.,  Washington.  DC 
20460.  Office  location  and  telephone 
number:  Rm.  1130A.  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202.  (703)-305-5937. 

Based  upon  the  above  information 
considered  by  the  Agency,  the 
amendment  to  40  CFR  part  180  to 
establish  the  tolerance  would  protect 
the  public  health.  Therefore,  the 
tolerance  is  estabUshed  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 


submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  Identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993)  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
aimual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economicaUy 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review.  Pursuant  to 
the  requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  94  Stat. 
1164.  5  U.S.C  601-612).  the 
Administrator  has  determined  that 
regulations  estabfishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
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requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Fart  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Recording  and  recordkeeping 
recjuirements. 

Dated:  April  29.  1994. 

Douglas  D.  Campt. 

Director.  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART180-[AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  adding  new  §  180.471  to  subpart 
C,  to  read  as  follows: 

§  180.471  3-Dlchloroacetyl-5-(2-furanyl)>2.2- 
dimethyloxazolldine;  tolerances  (or 
residues. 

Tolerances,  to  expire  June  30,  1996, 
are  established  for  residues  of  3- 
dichloroacetyl-5-(2-furanyl)-2,2- 
dimethyloxazolidine  (CAS  Reg.  No. 
121776-33-8)  when  used  as  an  inert 
ingredient  (safener)  in  pesticide 
formulations  in  or  on  the  following  raw 
agricultural  commodities: 


Commodity 

Parts  per 
million 

Expiration  date 

Com.  fodder 

(field). 
Com,  forage 

(field). 
Corn,  grain 

(field). 

0.01 
0.01 
0.01 

June  30.  1996. 
June  30.  1996. 
June  30.  1996. 

[FRPoc.  94-11192  Filed  5-9-94;  8:45  am) 

BILLING  CODE  6S60-SO-F 

40  CFR  Parts  180, 185,  and  186 

[PP  4F3103,  PAP  3H5654/R2055;  FRL-4775- 

3]    jl 

RIN  2070-AB78 

Pesticide  Tolerances  for  Methoprene 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  document  establishes 
tolerances  for  residues  of  the  insecticide 
methoprene  in  or  on  various  agricultural 
commodities.  Zoecon  Corp..  A  Sandoz 


Co..  requested  this  regulation  to 
estabUsh  the  maximiun  permissible 
levels  of  methoprene  in  or  on  the 
commodities.  This  dociunent  also 
deletes  certain  obsolete  food  additive 
tolerances  for  methoprene. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  May  10, 1994. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  (PP  4F3103,  FAP  3H5654/ 
R2055J,  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St.,  SW.. 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  request  to:  Rm.  1132,  CM  #2. 
1921  Jefferson  Davis  Hwy.,  Arlington. 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Phillip  O.  Hutton,  Product 
Manager  (PM)  18,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  IXi  20460. 
Office  location  and  telephone  number: 
Rm.  213.  CM#2, 1921  Jefferson  Davis 
Hwry.,  Arlington,  VA  22202,  (703)-305- 
7690. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  11, 1994  (59 
FR  11570),  EPA  proposed  to  delete  an 
expired,  temporary  food  additive 
tolerance  of  10  parts  per  million  (ppm) 
for  residues  of  the  insecticide 
methoprene  (isopropyl  (E,E)-11- 
methoxy-3.7,ll-trimethyl-2,4- 
dodecadienoate)  in  or  on  raisins,  wheat 
flour,  macaroni  (wheat),  rice  cereal,  r>'e 
cereal,  barley  cereal,  wheat  cereal,  com 
cereal,  com  meal,  grits,  hominy,  oat 
cereal,  spices,  dry  dog  food,  dried 
apples,  dried  apricots,  dried  peaches, 
and  dried  prunes  resulting  from 
applictions  of  methoprene  in 
accordance  with  the  provisions  of  an 
experimental  use  permit  that  expired 
September  21,  1986.  The  tolerance  was 
established  under  section  409  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  348)  and  appears  in  chapter 
I  of  title  40  of  the  Code  of  Federal 
Regulations  (40  CFR  185.4150(b)).  This 
temporary  tolerance  was  established 


with  issuance  of  an  experimental  use 
permit  (EUP)  and  expired  on  September 
21, 1986.  The  tolerance  is  obsolete,  and 
EPA  is  removing  it. 

In  the  same  Federal  Register 
proposed  rule  (59  FR  11570,  March  11, 
1994),  EPA  described  the  submission  of 
pesticide  petition  (PP)  4F3103  and  food 
additive  petition  (FAP)  3H5654  from 
Zoecon  Corp..  A  Sandoz  Co..  and 
proposed  to  establish  tolerances  under 
section  408  of  the  Federal  Food,  Drug. 
and  Cosmetic  Act,  21  U.S.C.  346a,  for 
the  insecticide  methoprene  in  or  on 
various  agricultural  commodities. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  relevant  to  the 
proposal  and  other  relevant  material 
have  been  evaluated  and  discussed  in 
the  proposed  mle.  Based  on  the  data 
and  information  considered,  the  Agency 
concludes  that  the  tolerances  will 
protect  the  public  health.  Therefore,  the 
tolerances  are  established  as  set  forth 
below. 

Any  person  adversely  affected  by 
these  regulations  may,  within  30  days 
after  publication  of  this  document  in  the 
Federal  Register,  file  vmtten  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
mlemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulations  deemed  objectionable  and 
the  grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the       — ^ 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4. 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
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review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(0, 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  or  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandate^,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order.  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Parts  180, 
185,  and  186 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  20. 1994. 

Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 

Therefore,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  180— tAMENDED] 

1.  In  part  180: 

a.  The  authority  citatiort  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

b.  By  revising  §  180.359.  to  read  as 
follows: 


§180.359 
residues. 


Methoprene;  tolerances  (or 


Tolerances  are  established  for 
residues  of  the  insect  growth  regulator 
methoprene  (isopropyl  (E,E)-11- 
methoxy-3.7,ll-trimethyl-2,4- 
dodecadienoate)  in  or  on  the  following 
raw  agricultural  commodities: 


§  1 86.41 50    Methoprene. 

•         •        •         •         • 

(d)  Tolerances  are  established  for 
residues  of  the  insect  growrth  regulator 
methoprene  (isopropyl  (E,E)-11- 
methoxy-3,7.11-trimethyl-2.4- 
dodecadienoate)  in  or  on  the  following 
feed  additive  commodities: 


Commodity 


Barley  

Buckweat  

Cattle,  fat 

Cattle,  meat „ 

Cattle,  meat  byproducts  .. 
Corn     (except    popcorn 

sweetcom)  

Eggs 

Goats,  fat 

Goats,  meat 

Goats,  meat  byproducts  .. 

Hogs,  fat  

Hogs,  meat 

Hogs,  meat  byproducts  ... 

Horses,  fat 

Horses,  meat 

Horses,  meat  byproducts 

Milk 

Millet  

Mushrooms 

Oats  

Peanuts  

Peanut  hulls 

Poultry,  fat  

Poultry,  meat  

Poultry,  meat  byproducts 

Rk:e  

Rye  

Sheep,  fat 

Sheep,  meat 

Sheep,  meat  byproducts 

Sorghum  (rrnto) 

Wheat : 


and 


Parts  per 
million 


5.0 
5.0 
1.0 
0.1 
0.1 

5.0 
0.1 
1.0 
0.1 
0.1 
1.0 
0.1 
0.1 
1.0 
0.1 
0.1 
0.1 
5.0 
1.0 
5.0 
2.0 
40.0 
1.0 
0.1 
0.1 
5.0 
5.0 
1.0 
0.1 
0.1 
5.0 
5.0 


PART  185— lAMENDEDl 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  348. 

b.  In  §  185.4150.  by  revising 
paragraph  (b).  to  read  as  follows: 

§  1 85.41 50    Methoprene. 

•         •         •         •         • 

(b)  A  tolerance  of  10  parts  per  million 
is  established  for  residues  of  isopropyl 
((Ej:)-ll-methoxy-3,7.11-trimethyl-2.4- 
dodecadienoate)  in  or  on  the  food 
additive  commodity  cereal  grain  milled 
fractions  (except  flour  and  rice  hulls). 

PART  18&-{AMENDED] 

3.  In  part  186: 
Authority:  21  U.S.C.  348. 

b.  In  §  186.4150.  by  adding  new 
paragraph  (d),  to  read  as  follows: 


Feed 


Parts  per 
million 


Cereal    grain    milled    fractions 

(except  flour  and  nee  hulls)  ..  1 0 

Rice  hulls  25 

[FR  Doc.  94-11197  Filed  5-9-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Part  67 
[CGD  93-063] 

Vessel  Rebuild  Standards 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Policy  statement. 

SUMMARY:  The  Coast  Guard  is  planning 
to  undertake  rulemaking  to  develop 
standards  for  vessel  rebuild 
determinations.  In  order  to  help  it 
determine  the  scope  of  the  issues 
involved,  the  Coast  Guard  conducted 
two  public  meetings,  the  first  on 
November  16,  1993.  and  the  second  on 
February  15.  1994.  At  the  meetings, 
attendees  discussed  problems 
encountered  under  existing  procedures 
and  expressed  confusion  concerning  the 
Coast  Guard's  current  rebuild  standard. 
This  notice  states  the  Coast  Guard's 
regulatory  standard  for  rebuild 
determinations  and  related  practices 
and  procedures. 
EFFECTIVE  DATE:  May  10.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Laura  Burley.  Vessel  Documentation 
and  Tonnage  Survey  Branch  at  (202) 
267-1492. 

SUPPLEMENTARY  INFORMATION:  Under  27 
of  the  Merchant  Marine  Act,  1920  (46 
U.S.C.  app.  883).  a  vessel  entitled  to 
engage  in  the  coastwise  trade  by  virtue 
of  having  been  built  in  the  United  States 
which  is  later  rebuilt  outside  the  United 
States,  loses  its  eligibility  to  engage  in 
the  coastwise  trade.  Under  46  U.S.C. 
12106.  a  vessel  not  eligible  for  the 
coastwise  trade  cannot  receive  a  Great 
Lakes  endorsement  on  its  Certificate  of 
Documentation.  In  addition,  under  46 
U.S.C.  12108,  a  fishing  vessel  which  has 
been  rebuilt  outside  the  United  States 
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end  which  does  not  qualify  for  the 
rebuild  savings  provision  of  the 
Commercial  Fishing  Industry  Vessel 
Amti-Reflagging  Act  of  1987.  is  not 
eligible  for  a  fishery  endorsement  on  its 
Caijtificate  of  Dociimentation. 

m  accordance  with  the  Coast  Guard's 
rciulafory  stindard,  a  vessel  is  rebuilt 
wh^n  "any  considerable  part  of  its  hull 
or  yuperstructure  is  built  upon  or  is 
subktantially  altered."  lYior  to 
Sciieraber  1989.  the  Coast  Guard 
eviluated  whether  work  performed  on  a 
vejiel  constituted  a  rebuilding  under 
thjflstandard  by  focusing  on  whether 
thdhalure  of  the  work  was  structural  or 
noistructural.  In  September  1989.  the 
Co^st  Guard  issued  a  rebuild 
detjarroination  for  work  performed  on 
the  vessel  Monterey.  The  Monterey 
decision  analyzed  and  explained  the 
Coast  Guard's  regulatory  standard  as  a 
two  step  process.  The  first  step  in 
appljring  the  standard  is  to  identify  that 
work  which  involves  building  upon  or 
alteration  of  the  hull  or  superstructure. 
Once  the  relevant  work  has  been 
identified,  the  second  step  is  to 
determine  whether  that  work  involves  a 
considerable  part  of  the  hull  or 
superstructure.  If  it  does,  then  the  vessel 
has  been  rebuilt.  A  determination  that  a 
vessel  has  been  rebuilt,  if  the  rebuilding 
was  done  outside  the  U.S..  results  in  a 
permanent  loss  of  the  eligibility  of  the 
vessel  to  engage  in  the  restricted  trades, 
with  a  commensurate  loss  in  value. 
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Effective  January  1, 1994.  the  Coast 
Guard's  regulatory  standard  for  rebuild 
determinations  is  found  in  46  CFR 
67.177  (See  final  rule  published  in  the 
FerJeral  Register  issue  of  Monday. 
November  15.  1993.  page  G0256.) 

As  a  result  of  the  regulatory 
.equirement,  the  Coast  Guard  frequently 
receives  applications  for  preliminary 
detorminations  that  work  to  bo 
performed  on  a  vessel  does  not 
constitute  a  rebuilding.  In  support  of  an 
application  for  a  rebuild  determination, 
the  applicant  will  generally  enclose 
extensive  documentation  addressing  the 
character  and  scope  of  the  work  to  be 
performed  Including  plans,  drawings, 
contracts,  work  orders,  and  materials' 
lists  Tha  applicant  will  then  attempt  to 
show  that  the  work  will  not  build  upon 
or  "substantially"  alter  "any 
considerable  part"  of  the  vessel's  hull  or 
superstructure.  Often,  comparisons  are 
made  between  the  before  and  after  area 
of  the  hull  and  superstructure;  the 
weight  of  steel  to  be  replaced  or  added 
will  be  compared  to  the  vessel's  total 
steelweight;  or  the  cost  of  the  planned 
work  will  be  compared  to  the  value  of 
the  vessel.  Sometimes,  the  vessel 
representative  submits  no 
documentation  until  after  the  work  is 
performed,  which  assumes  the  risk  that 
the  Coast  Guard  may  determine  that  the 
vessel  has  been  rebuilt,  with  the 
disastrous  consequence  of  loss  of 
trading  entitlemenU.  In  other  cases,  the 


work  actually  done  on  the  vessel  differs 
from  or  exceeds  the  planned  work,  with 
possible  adverse  effects  on  tlie  final 
determination.  Li  any  event,  following 
completion  of  the  work  the  vessel 
representative  applies  for  a  final 
determination. 

The  Coast  Guard  is  planning  to 
initiate  rulemaking  to  develop  standards 
for  detomiiniug  when  work  on  3  vessel 
constitutes  a  rebuilding  and  to  define 
the  tenns  involved  in  rebuild 
de'.erminations.  In  support  of  the 
decision  to  initiate  a  rulemaking,  the 
Coast  Guard  conducted  a  review  of  its 
rebuild  determinations  since  the 
Monterey  decision.  The  Coast  Guard's 
experience  has  been  that  work 
performed  on  a  vessel  which  involved 
five  percent  or  less  of  the  vessel's 
steelweight  has  never  been  determined 
to  constitute  a  rebuilding.  Barring 
unusual  circumstances,  the  Coast  Guard 
anticipates  that  this  trend  will  confinue 
However,  pending  publicaUon  of  a  final 
rule  on  this  matter,  the  Coast  Guard  will 
adhere  to  the  published  regulatory 
standard  and  will  continue  to  follow  its 
current  practice  of  making  case-by -case 
determinations  as  described  above. 

Dated:  April  18, 1994. 
AJE.  Henn, 

Bear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 

[PR  Doc  94-11223  Filed  S-9-94;  8:45  are) 
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Proposed  Rules 
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Vol.  59.  No.  89 
Tuesday.  May  10.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puttie  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  ttie  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  890 
RIN  320&-AF74 

Federal  Employees  Health  Benefits 
Program:  Miscellaneous  Changes 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule. 


SUMMARY:  These  regulations  propose  a 
number  of  changes  to  the  Federal 
Employees  Health  Benefits  (FEHB) 
Program.  The  changes  would  improve 
the  administration  of  the  FEHB  Program 
and  result  in  better  service  to  enroUees. 
DATES:  We  must  receive  comments  on  or 
before  July  11,1994. 
ADDRESSES:  Send  written  comments  to 
Lucretia  F.  Myers,  Assistant  Director  for 
Insurance  Programs.  Retirement  and 
Insurance  Group,  Office  of  Personnel 
Management.  P.O.  Box  707. 
Washington,  DC  20044,  or  deliver  to 
OPM.  room  3415. 1900  E  Street  NW.. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  G.  ladicicco,  (202)  606-0191. 
SUPPLEMENTARY  INFORMATION:  These 
regulations  would  enhance  the 
administration  of  the  Federal  Employees 
Health  Benefits  (FEHB)  Program  and 
improve  ser\'ice  to  enroliees  by: 

1.  Clarifying  that  the  last  day  of  Open 
Season  will  be  the  Monday  of  the 
second  full  workweek  in  December, 
instead  of  tlie  Friday  of  the  first  full 
workweek  in  December.  This 
clarification  is  necessary  because  the 
second  full  workweek  in  November 
includes  the  Veterans  Day  holiday. 

2.  Giving  retirement  system  staff  the 
discretion  to  allow  retirees  to  make 
FEHB  coverage  changes  by  other 
methods,  such  as  telephone  requests. 
Current  policy  requires  retirees  to  fill 
out  registration  forms  to  make  coverage 
changes.  Allowing  retirees  to  request 
FEHB  coverage  changes  by  telephone 
would  result  in  the  coverage  changes 
taking  effect  sooner  by  eliminating  the 


time  spent  requesting,  completing,  and 
returning  a  form.  Retirees  must  still 
provide  proof,  satisfactory  to  the 
retirement  system  staff,  that  they  meet 
the  requirements  to  make  the  coverage 
change. 

The  ability  to  use  methods  other  than 
a  registration  form  to  make  FEHB 
coverage  changes  is  limited  to  retirees 
because  of  two  significant  distinctions 
between  retirees  and  employees.  The 
first  distinction  is  that  the  vast  majority 
of  retirees  cannot  quickly  obtain  and 
then  submit  registration  forms  because 
of  the  limited  number  of  retirement 
system  worksites.  For  example,  retirees 
in  the  Civil  Service  Retirement  System 
or  the  Federal  Employees  Retirement 
System  who  do  not  live  near  worksites 
in  either  Washington,  DC  or  Boyers, 
Pennsylvania  must  wait  for  the 
registration  form  to  be  mailed  to  them 
and  then  wait  for  the  completed  form  to 
be  returned  to  the  retirement  system 
staff  before  the  change  in  coverage  can 
become  effective.  In  comparison,  most 
employees  can  easily  obtain  and  submit 
registration  forms  to  the  office 
responsible  for  their  health  benefits 
actions  because  the  office  is  located  near 
the  employee's  worksite. 

The  second  distinction  is  that 
employees  must  complete  and  sign 
registration  forms  to  document  their 
FEHB  coverage  during  the  course  of 
their  Federal  employment.  Retirement 
systems  staff  use  the  completed 
registration  forms  to  determine  whether 
the  employee  was  covered  by  an  FEHB 
plan  during  his  or  her  last  5  years  of 
employmciit.  The  employee  must  meet 
the  5  year  requirement  to  continue  his 
or  her  FEHB  coverage  into  retirement.  In 
contrast,  once  the  retirement  system 
staff  determines  a  retiree  meets  the  5 
year  requirement  and  can  continue  his 
or  her  FEHB  coverage  into  retirement 
there  is  no  longer  a  need  to  document 
the  retiree's  FEHB  coverage  through 
signed  registration  forms. 

3.  Allowing  a  legally  separated 
employee  or  annuitant  covered  as  a 
family  member  under  his  or  her 
spouse's  FEHB  enrollment  to  enroll  in 
raHB  for  self  only  or  self  and  family 
coverage. 

Current  policy  allows  dual  enrollment 
only  to  ensure  all  family  members  have 
FEHB  coverage.  For  example,  if  two 
employees  who  are  married  to  each 
other  both  have  children  from  prior 
marriages  who  do  not  live  with  them, 


then  both  employees  need  to  enroll  for 
self  and  family  coverage  to  provide 
FEHB  coverage  for  all  their  children. 

Under  this  regulation  most  couples  • 
who  are  legally  separated  will  decide 
not  to  have  two  self  and  family 
enrollments  because  one  self  and  family 
enrollment  covers  both  spouses  and  all 
of  their  eligible  children  and  is  less 
expensive.  However,  in  a  limited 
number  of  cases,  circumstances  will 
lead  the  covered  spouse  to  enroll  for 
FEHB  coverage  in  his  or  here  own  right. 
One  example  is  when  separation 
resulted  in  the  covered  spouse  moving 
out  of  the  service  area  of  a 
comprehensive  medical  plan  and  the 
spouse  carrying  the  eru-ollment  refused 
to  switch  to  a  different  plan.  The 
covered  spouse  would  find  it  very 
difficult  to  obtain  covered  health  care. 
Another  example  is  when  the  spouse 
finds  it  very  difficult  to  obtain 
reimbursement  for  medical  payments 
under  a  fee-for-service  plan,  because 
reimbursements  are  sent  to  the  spouse 
carrying  the  eruollment. 

The  proposed  regulations  would  not 
allow  dual  coverage.  Each  enrollee 
would  have  to  notify  the  insurance 
carrier  of  the  names  of  family  members 
covered  under  his  or  her  enrollment  that 
are  not  covered  under  the  other 
enrollment. 

4.  Extending  to  certain  employees  the 
option  of  reinstating  FEHB  coverage 
upon  retirement.  This  option  would  be 
available  to  employees  whose 
employing  office  termiiiated  their  FEHB 
enrollnicnt  because  they  entered  on 
duty  in  a  uniformed  ser\'ice,  and  who 
retire  on  an  immediate  aniiuity  from 
their  Federal  civilian  position  while  on 
such  duty.  The  individual  m.ust  make 
the  request  for  reinstatement  to  the 
retirement  system  within  60  days  after 
his  or  her  retirement.  If  the  individual 
does  not  exercise  this  option,  the 
retirement  system  will  automatically 
.  Reinstate  the  FEHB  enrollment  on  the 
day  the  person  separates  from  the 
uniformed  service.  In  either  case, 
reinstatement  will  only  take  place  if  the 
Federal  retiree  meets  the  5-year 
requirement  for  continuing  FEHB 
coverage  into  retirement.  Currently, 
retirement  systems  can  reinstate  the 
FEHB  enrollment  only  on  the  day  the 
person  separates  from  the  uniformed 
service. 

5.  Permitting  retirees,  whose  entire 
aimuity  or  compensation  has  been 
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\  iraived  or  suspended,  to  pay  FEHB 
[iremiiims  directly  to  the  retirement 
s  ysteia  or  the  Office  of  Workers' 
Compensation  Programs  (OVVCP)  for  any 
I  eriod  of  waiver  or  suspension  which  is 
;  months  or  more.  Currently,  a  retiree's 
p  EHB  coverage  terminates  when  the 
period  of  the  waiver  or  suspension 
exceeds  3  months.  The  retirement 
eystem  or  OWCP  automatically 
reinstates  FEHB  coverage  on  a 
prospective  basis  when  annuity  or 
compensation  payments  resume.  The 
proposed  rule  provides  better  service  to 
retirees  by  allowing  them  to  continue 
their  FEHB  coverage  when  their  annuity 
or  compensation  is  waived  or 
suspended  for  more  than  3  months. 
6.  Establishing  a  requirement  that 
agencies  counsel  employees  entering 
kave  writhout  pay  status,  or  whose  pay 
is  insufficient  to  cover  their  FEHB 
premium  payments,  of  the  options  of 
(Continuing  or  terminating  their  FEHB 
coverage,  and  if  continuing,  of  paying 
premiums  directly  on  a  current  basis  or 
incurring  a  debt  to  be  withheld  from 
fiiture  salary.  These  regulations  are 
intended  to  ensure  employees  are  fully 
aware  of  these  alternatives. 
Furthermore,  because  the  regulations 
establish  a  procedure  under  which  the 
employee  voluntarily  arranges  to  have 
the  debt  recovered  from  salary  in  a 
specified  amount  after  returning  to  duty 
or  after  salary  increases  to  cover  the 
amount  of  the  health  benefits 
contributions,  the  involuntary  offset 
provisions  of  5  U.S.C.  5514  and  subpart 
K  of  5  CFR  part  550  do  not  apply. 

7.  Deleting  the  sentence  in  section 
890.701  that  lists  the  States  determined 
to  be  "medically  underserved  areas" 
effective  January  1, 1988,  because  the 
list  is  out  of  date.  Since  1988,  the  list 
of  States  determined  to  be  "medically 
underserved  areas"  for  each  contract 
year  have  been  published  on  an  annual 
b^sis  in  a  notice  in  the  Federal  Register. 

Rrgulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  Impact  on 
a  substantial  number  of  small  entities 
because  they  primarily  affect  Federal 
employees,  annuitants,  and  former 
spouses. 

List  of  Subjects  in  5  CFR  Part  890 


Administrative  practice  and 
procedure.  Government  employees. 
Health  facilities.  Health  insurance, 
Health  professions,  Reporting  and 
recordkeeping  requirements, 
R^iremenL 


US.  Office  of  Personnel  Management 
Lorraine  A.  Green, 
Deputy  Director. 

Accordingly,  0PM  proposes  to  amend 
5  CFR  part  890  as  follows: 

PART  890-f  EDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

1 .  The  authority  citation  for  part  890 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  8913;  sec.  890.803  also 
issued  under  50  U.S.C  403p,  22  U.S.C.  4069c 
and  4069C-1;  subpart  L  also  issued  under 
sec.  599C  of  Pub.  L.  101-513, 104  Stat  2064, 
as  amended. 

2.  In  §  890.101,  the  dcfiniUon  of 
Register  is  revised  to  read  as  follows: 

§890.101    Definitions;  time  computations. 

*        •        *        •        • 

Register  means  to  file  with  the 
employing  office  a  properly  completed 
health  benefits  registration  form,  either 
electing  to  be  enrolled  in  a  health 
benefits  plan  or  electing  not  to  be 
enrolled.  Retirement  systems  may 
accept  alternative  means,  such  as 
telephone  requests,  in  substitution  of  a 
properly  completed  health  benefits 
registration  form.  Register  to  enroll 
means  to  register  an  election  to  be 
enrolled.  Enrolled  means  a  valid 
registration  form  has  been  accepted  by 
the  employing  office,  or  an  alternative 
method  has  been  accepted  by  the 
retirement  system,  and  the  enrollment 
in  a  health  benefits  plan  approved  by 
OPM  under  this  part  has  not  been 
terminated  or  cancelled. 

§890.301    [Amended] 

3.  In  §  890.301,  paragraph  (c)  is 
amended  by  removing  "§  890.304(a)(4)" 
and  adding  in  its  place 
;•§  890.304(a)(5)":  paragraph  (d)(1) 
introductory  text  is  amended  by 
removing  "through  the  Friday  of  the 
first  full  work-week  in  December"  and 
adding  in  its  place  "through  the 
Monday  of  the  second  full  workweek  in 
December". 

4.  In  §  890.302,  paragraph  (aj(2)  is 
revised,  and  paragraph  (a)(3){i)  is 
amended  by  adding  the  words  "or 
legally  separated"  after  the  word 
"divorced",  to  read  as  follows: 

§890.302    Coverage  of  family  memt)er8. 

(a)*   •   • 

(2)  Dual  enrollment — spouse,  (i)  To 
protect  the  interests  of  the  children,  an 
employee  or  annuitant  may  enroll  in  his 
or  her  own  right  in  a  self  and  family 
enrol  bnent  even  though  is  or  her  spouse 
also  has  a  self  and  family  enrollment. 
Generally,  such  dual  enrollments  are 
permitted  only  where  two  employees  or 
annuitants  are  married,  each  with 


children  from  prior  marriages  who  do 
not  live  with  them,  or  are  legally 
separated,  with  each  spouse  retaining 
custody  of  his  or  her  own  c  hildren  by 
a  prior  marriage.  To  ensure  that  no 
person  receives  benefits  under  more 
than  one  enrolbnent.  each  enrollee  must 
tell  the  insurance  carrier  which  family 
members  are  covered  under  his  or  her 
enrollment.  These  Individucls  are  not 
covered  under  the  other  enrolhnent. 

(ii)  To  protect  the  Interests  of  legally 
separated  Federal  employees, 
annuitants  and  their  children,  a  legally 
separated  employee  or  annuitant  may 
enroll  in  his  or  her  own  nght  in  a  self 
only  or  self  and  family  enrollment  even 
though  his  or  her  spouse  also  has  a  self 
and  family  enrollment.  To  ensure  that 
no  person  receives  benefits  under  more 
than  one  enrollment,  each  enrollee  must 
tell  the  insurance  carrier  which  family 
members  are  covered  under  his  or  her 
enrollment.  These  individuals  are  not 
covered  under  the  other  enrollment 

5.  In  §  890.305,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  890.305    Reinstatement  of  enrollment 
after  military  servtca. 

*         •         •         •        • 

(b)  An  employee  whose  employing 
office  terminates  his  or  her  enrollment 
because  his  or  her  order  to  enter  on  duty 
in  a  uniformed  service  is  for  a  period 
longer  than  30  days,  and  who  retires  on 
an  immediate  annuity  from  his  or  her 
Federal  civilian  position  while  on  such 
duty,  may  reinstate  his  or  her 
enrollment  by  asking  to  do  so  within  60 
days  after  retirement.  In  the  absence  of 
such  a  request,  the  retirement  system 
automatically  reinstates  the  enrollment 
on  the  day  the  person  separates  frtim  the 
uniformed  service.  For  the  retirement 
system  to  reinstate  the  enrollment,  the 
individual  must  have  been  covered 
under  this  part  since  his  or  her  first 
opportunity  or  for  the  5  years  of  civilian 
service  (excluding  the  period  of 
uniformed  service)  immediately 
preceding  the  civilian  retirement, 
whichever  is  shorter. 

6.  Section  890.307  is  revised  to  read 
as  follows: 

§  890.307    Waiver  or  suspension  of  annuity 
or  compensation. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (0  of  this  section,  when  annuity 
or  compensation  is  entirely  waived  or 
suspended,  the  annuitant's  enrollment 
continues  for  not  more  than  3  months 
(not  more  than  12  weeks  for  armuitants 
whose  compensation  under  subchapter  I 
of  chapter  81  of  title  5,  United  States 
Code,  is  paid  each  4  weeks).  If  the 
waiver  or  suspension  continues  beyond 
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this  period,  the  employing  office  will 
notify  the  annuitant  in  writing  that  the 
employing  office  will  terminate  the 
enrollment  effective  at  the  end  of  the 
period,  subject  to  the  temporary 
extension  of  coverage  for  conversion, 
imless  the  annuitant  elects  to  make 
pajTnent  of  the  premium  directly  to  the 
emplojing  office  during  the  period  of 
waiver.  If  the  annuitant  elects  to  have 
the  enrollment  terminated,  the 
emplojing  office  automatically 
reinstates  the  enrollment  on  a 
prospective  basis  when  the  annuitant 
again  receives  payment  of  annuity  or 
compensation.  The  employing  office 
will  make  the  withholding  for  the 
period  of  suspension  or  waiver  during 
which  enrollment  was  continued  (i.e..  3 
months  or  less). 

(b)  If  the  annuitant  elects  to  pay 
premiums  directly,  he  or  she  must  send 
to  the  emplojnng  office  his  or  her  share 
of  the  subscription  charge  for  the 
enrollment  for  every  pay  period  during 
which  the  enrollment  continues, 
exclusive  of  the  31-day  temporary 
extension  of  coverage  for  conversion 
provided  in  §  890.401.  The  annuitant 
must  pay  after  each  pay  period  he  or  she 
is  covered  in  accordance  with  a 
schedule  estabUshed  by  the  employing 
office.  If  the  employing  office  does  not 
receive  pajment  by  the  date  due.  the 
employing  office  will  notify  the 
annuitant  by  certified  mail  return 
receipt  requested  that  coverage  will 
continue  only  if  payment  is  made 
within  15  days  after  receipt  of  the 
notice.  The  employing  office  will 
terminate  the  enrollment  of  an 
annuitant  who  fails  to  pay  within  the 
specified  time  frame.  The  employing 
office  will  automatically  reinstate  the 
enrollment  on  a  prospective  basis  when 
pa>'ment  of  annuity  or  compensation 
resumes. 

(c)  If  the  annuitant  is  prevented  by 
circumstances  beyond  his  or  her  control 
from  paying  within  15  days  after  receipt 
of  the  notice,  he  or  she  may  request 
reinstatement  of  coverage  by  WTiting  to 
the  employing  office.  The  annuitant 
must  file  the  request  within  30  calendar 
days  from  the  date  of  termination,  and 
must  include  supporting 
documentation.  The  employing  office 
will  determine  if  the  annuitant  is 
ehgible  for  reinstatement  of  coverage; 
and,  when  the  determination  is 
affirmative,  reinstate  the  coverage  of  the 
annuitant  retroactive  to  the  date  of 
termination.  If  the  determination  is 
negative,  the  annuitant  may  request  a 
review  of  the  decision  as  provided  in 
§890.104. 

(d)  Termination  of  enrollment  for 
failure  to  pay  premiums  within  the  time 
frame  established  in  accordance  with 


paragraph  (b)  of  this  section  is 
retroactive  to  the  end  of  the  last  period 
for  which  the  employing  office  timely 
received  pa3rment. 

(e)  The  employing  office  will  submit 
all  direct  premium  payments  along  with 
its  regular  health  benefits  premiums  to 
OPM  in  accordance  with  procedures 
established  by  that  office. 

(f)  If  suspension  of  annuity  or 
compensation  is  because  of 
reemployment,  the  reemploying  office 
must  make  the  uithholding  currently 
and  enrollment  continues  during 
reemployment. 

7.  In  §890.502,  the  heading, 
paragraphs  (a),  (b).  (c),  and  (d)  are 
re\-ised;  paragraphs  (e).  (f).  and  (g)  are 
removed;  and  paragraph  (h)  is 
redesignated  as  paragraph  (el,  to  read  as 
follows: 

§  890.502    Employee  withholdings  and 
contributions  and  direct  payment  of 
premiums. 

(a)  Employee  and  annuitant 
withholdings  and  contributions.  (1) 
Except  as  provided  in  paragraph  (a)(2) 
of  this  section,  an  employee  or 
annuitant  is  responsible  for  payment  of 
the  employee  share  of  the  cost  of 
enrollment  for  every  pay  period  during 
which  the  enrollment  continues.  An 
employee  or  annuitant  incurs  an 
indebtedness  due  the  United  States  in 
the  amount  of  the  proper  employee 
withholding  required  for  each  pay 
period  that  health  benefits  withholdings 
or  direct  premium  payments  are  not 
made  but  during  which  the  enrollment 
continues. 

(2)  An  individual  is  not  required  to 
pay  withholdings  for  the  period 
between  the  end  of  the  pay  period  in 
which  he  or  she  separates  from  service 
and  the  commencing  date  of  an 
inmiediate  annuity,  if  later. 

(3)  Temporary  employees  who  are 
eligible  to  enroll  under  5  U.S.C.  8906a 
must  pay  the  full  subscription  charges 
including  both  the  employee  share  and 
the  Government  contribution. 
Employees  with  provisional 
appointments  under  §  316.403  are  not 
considered  eligible  for  coverage  under  5 
U.S.C.  8906a  for  the  purpose  of  this 
paragraph. 

(4)  The  employing  office  must 
determine  the  withholding  for 
employees  whose  annual  pay  is  paid 
during  a  period  shorter  than  52 
workweeks  on  an  annual  basis  and 
prorate  the  withholding  over  the 
number  of  installments  of  pay  regularly 
paid  during  the  year. 

(5)  The  employing  office  must  make 
the  withholding  required  from  enrolled 
survivor  annuitants  in  the  following 
order.  First,  withhold  from  the  annuity 


of  a  surviving  spouse,  if  any.  If  that 
annuity  is  less  than  the  withholding 
required,  the  employing  office  must 
make  the  withholding  to  the  extent 
necessary  from  the  annuity  of  the 
children,  if  any,  in  the  following  order. 
First,  withhold  from  the  annuity  of  the 
youngest  child,  and  if  necessary,  then 
from  the  annuity  of  the  next  older  child. 
in  succession,  until  the  withholding  is 
satisfied. 

(6)  Surviving  spouses  in  receipt  of  a 
basic  employee  death  benefit  under  5 
U.S.C.  8442fb)(l)(A)  and  annuitants 
whose  health  benefits  premiums  exceed 
the  amount  of  their  annuities  may  pay 
their  portion  of  the  health  benefits 
premium  directly  to  the  retirement 
system  acting  as  their  employing  office 
in  accordance  with  procedures  set  out 
in  paragraph  (d)  of  this  section. 

(b)  Procedures  when  employee  enters 
LWOP  status  or  pay  is  insufficient  to 
cover  premium.  (1)  The  employing 
office  must  counsel  employees 
concerning  tlie  health  benefits  options 
available  to  them  when  the  premium 
payments  cannot  be  made  either 
because  the  employees  will  be  entering 
leave- without-pay  status  or  because  the 
employees'  pay  is  insufficient  to  cover 
the  premiums. 

(2)  Employees  must  elect  in  writing 
either  to  continue  health  benefits 
coverage  or  terminate  it.  If  they  elect  to 
continue  coverage,  they  must — 

(i)  Agree  to  pay  the  premium  directly 
to  the  agency  on  a  current  basis,  or 

(ii)  Agree  to  have  the  accrued 
premiums  deducted  from  salary  in  a 
specified  amount  upon  returning  to 
employment,  or  upon  pay  becoming 
sufficient  to  cover  the  premiums. 

(3)  If  an  employee  does  not  return  to 
work  or  the  employing  office  cannot 
recover  the  debt  in  full  from  salary,  it 
may  recover  the  debt  from  whatever 
other  sources  it  normally  has  available 
for  recovery  of  a  debt  to  the  United 
States. 

(c)  Procedures  when  an  agency  under 
withholds.  (1)  An  agency  that  withholds 
less  than  or  none  of  the  proper  health 
benefits  contributions  from  an 
individual's  pay,  aimuity,  or 
compensation  must  submit  an  amount 
equal  to  the  sum  of  the  uncollected 
deductions  and  any  applicable  agency 
contributions  required  under  section 
Q906  of  title  5,  United  States  Code,  to 
OPM  for  deposit  in  the  Employees 
Health  Benefits  Fund. 

(2)  The  agency  must  make  the  deposit 
to  OPM  described  in  paragraph  (c)(1)  of 
this  section  as  soon  as  possible,  but  no 
later  than  60  calendar  days  after  the  date 
the  employing  office  determines  the 
amount  of  the  underdeduction  that  has 
occurred,  regardless  of  whether  or  when 
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the  agency  recovers  the  underdeduction 
A  subsequent  agency  determination 
whether  to  waive  collection  of  the 
overpajnment  of  pay  caused  by  failure  to 
properly  withhold  employee  health 
benefits  contributions  shall  be  made  in 
accordance  with  5  U.S.C.  5584  as 
implemented  by  4  CFR  chapter  I, 
subchapter  G,  unless  the  agency 
u  volved  is  excluded  from  application 
o  15  U.S.C.  5584,  in  which  case  any 
a;  mlicable  authority  to  waive  the 
C(  )Uection  may  be  used. 

(d)  Direct  premium  payments  for 
a.tmitants.  (1)  If  an  annuity,  excluding 
ai  annuity  under  Subchapter  III  of 
Chapter  84  (Thrift  Savings  Plan),  is  too 
low  to  cover  the  health  benehts 
premium  due  or  if  a  surviving  spouse 
receives  a  basic  employee  death  benefit, 
the  retirement  system  will  provide 
information  to  the  annuitant  regarding 
the  available  plans  and  notify  him  or 
har  in  writing  of  the  opportunity  to 
either:  register  to  be  enrolled  in  any 
pllan  in  which  the  enrollee's  share  of  the 
premium  is  not  in  excess  of  the  annuity; 
or  make  payment  of  the  premium 
directly  to  the  retirement  system. 

(2)  The  retirement  system  must 
establish  a  method  for  accepting  direct 
payment  for  health  benefits  premiums 
from  surviving  spouses  who  have 
received  or  are  currently  receiving  basic 
employee  death  benefits  as  well  as  firom 
annuitants  whose  armuities  are  too  low 
to  cover  their  health  premiiuns.  The 
annuitant  must  continue  to  make  direct 
payment  of  the  health  benefits  premium 
even  if  the  annuity  increases  to  the 
extent  that  it  covers  the  premium. 

(3)  The  surviving  spouse  or  annuitant 
must  pay  to  the  retirement  system  his  or 
her  share  of  the  premium  for  the 
enrollment  for  every  pay  period  during 
which  the  enrollment  continues, 
exclusive  of  the  31 -day  temporary 
extension  of  coverage  for  conversion 
provided  in  §  890.401.  The  surviving 
spouse  or  annuitant  must  pay  after  each 
pay  period  in  which  he  or  she  is 
covered  in  accordance  with  a  schedule 
established  by  the  retirement  system.  If 
the  retirement  system  does  not  receive 
payment  by  the  date  due.  the  retirement 
system  will  notify  the  surviving  spouse 
or  annuitant  by  certified  mail  return 
receipt  requested  that  coverage  will 
continue  only  if  paj-ment  is  made 
within  15  days  after  receipt  of  the 
notice.  The  retirement  system  will 
terminate  the  enrollment  of  a  surviving 
spouse  or  armuitant  who  fails  to  pay 
within  the  specified  time  frame.  A 
surviving  spouse  or  annuitant  whose 
enrollment  is  terminated  because  of 
nonpayment  of  premium  may  not 
reenxoll  or  reinstate  coverage,  except  as 


provided  in  paragraph  (d)(4)  of  this 
section. 

(4)  If  the  surviving  spouse  or 
annuitant  is  prevented  by  circumstances 
beyond  his  or  her  control  fi-om  paying 
within  15  days  after  receipt  of  the 
notice,  he  or  she  may  request 
reinstatement  of  coverage  by  WTitin"  to 
the  retirement  system.  The  surviving 
spouse  or  annuitant  must  file  the 
request  within  30  calendar  days  from 
the  date  of  termination,  and  must 
include  supporting  documentation.  The 
retirement  system  will  determine  if  the 
surviving  spouse  or  annuitant  is  eligible 
for  reinstatement  of  coverage;  and.  when 
the  determination  is  affirmative, 
reinstate  the  coverage  of  the  surviving 
spouse  or  aimuitant  retroactive  to  the 
date  of  termination.  If  the  determination 
is  negative,  the  individual  may  request 
a  review  of  the  decision  as  provided  in 
§890.104. 

(5)  Termination  of  enrollment  for 
failure  to  pay  premiums  within  the  time 
frame  established  in  accordance  with 
paragraph  (d)(3)  of  this  section  is 
retroactive  to  the  end  of  the  last  pay 
period  for  which  payment  has  been 
timely  received. 

(6)  The  retirement  system  will  submit 
all  direct  premiimi  payments  along  with 
its  regular  health  benefits  premiums  to 
0PM  in  accordance  with  procedures 
established  by  that  office. 
*        *        •        •        • 

§  890.701    [Amended] 

8.  SecUon  890.701  is  amended  by 
removing  the  last  sentence  of  the 
definition  of  Medically  underserved 
area. 

§890.808    [Amended] 

9.  In  §  890.808,  paragraph  (a)  is 
amended  by  removing  "§  890.805(d)" 
and  adding  in  its  place  "§  890.805(b)" 
and  by  removing  "§  890.805(e)"  and 
adding  in  its  place  "§  890.805(c)". 
[FR  Doc.  94-11165  Filed  5-9-94;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  170  and  171 

RIN  3150-AF03 

Revision  of  Fee  Schedules;  100%  Fee 
Recovery,  FY  1994 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  the  licensing,  inspection,  and 


annual  fees  charged  to  its  applicants 
and  licensees.  The  proposed 
amendments  are  necessary  to 
implement  Public  Law  101-508, 
enacted  November  5. 1990.  which 
mandates  that  the  NRC  recover 
approximately  100  percent  of  its  budget 
authority  in  Fiscal  Year  (FY)  1994  less 
amounts  appropriated  from  the  Nuclear 
Waste  Fund  (NVVF).  The  amount  to  be 
recovered  for  FY  1994  is  approximately 
$513  million. 

DATES:  The  comment  period  expires 
June  9.  1994.  Comments  received  after 
this  date  will  be  considered  if  it  is 
practical  to  do  so.  but  the  NRC  is  able 
to  ensure  only  that  comments  received 
on  or  before  this  date  will  be 
considered.  Because  Pubfic  Law  101- 
508  requires  that  NRC  collect  the  FY 
1994  fees  by  September  30. 1994, 
requests  for  extensions  of  the  comment 
period  will  not  be  granted. 
ADDRESSES:  Submit  written  comments 
to:  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
ATTN:  Docketing  and  Service  Branch. 

Hand  dehver  comments  to:  11555 
Rockville  Pike.  Rockville.  Maryland 
20852.  between  7:30  am  and  4:15  pm 
Federal  workdays.  (Telephone  301-504- 
1678). 

Copies  of  comments  received  and  the 
agency  workpapers  that  support  these 
proposed  changes  to  10  CFR  parts  170 
and  171  may  be  examined  at  the  NRC 
Public  Document  Room  at  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC 
20555. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 
James  Hollo  way,  Jr..  Office  of  the 
Controller.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
Telephone  301-492-4301. 
SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  Proposed  Action. 

III.  Section-by-Section  Analysis. 

IV.  Environmental  Impact:  Categorical 

Exclusion. 

V.  Paperwork  Reduction  Act  Statement. 

VI.  Regulatory  Analysis. 

VII.  Regulatory  Flexibility  Analysis. 

VIII.  Backfit  Analysis. 

I.  Background 

Pubhc  Law  101-508,  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA-90).  enacted  November  5, 1990. 
requires  that  the  NRC  recover 
approximately  100  percent  of  its  budget 
authority  less  the  amount  appropriated 
from  the  Department  of  Energy  (DOE) 
administered  NWF  for  FYs  1991 
through  1995  by  assessing  fees.  OBRA- 
90  was  amended  in  1993  to  extend  the 
NRC's  100  percent  fee  recovery 
requirement  through  1998. 
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The  NRC  assesses  two  types  of  fees  to 
iTcover  its  budget  authority.  First, 
license  and  inspection  fees,  established 
in  10  CFR  part  170  under  the  authority 
of  liie  Independent  Offices 
.'\ppropriation  Act  (IO.\.\).  31  U.S.C. 
9701 .  recover  the  NRC's  costs  cf 
prov-iding  individually  identiuahly 
se.'-vices  to  specific  applicants  and 
licensees.  The  services  provided  by  the 
NRC  for  which  these  fees  are  assessed 
include  the  review  cf  applications  for 
tha  issuance  of  new  licenses  or 
approvals,  amendments  to  or  renewal  of 
licenses  or  approvals,  and  inspections  of 
licensed  activities.  Second,  annual  fees, 
osiablished  in  10  CFR  part  171  under 
the  authority  of  OBRA-90.  recover 
generic  and  other  regulatory  costs  not 
recovere<l  through  10  CFR  part  170  fees 

Subsequent  to  enactment  of  OBR.\- 
90.  the  NRC  published  five  final  fee 
rules  after  evaluation  of  public 
comments.  On  July  10. 1991  (56  FR 
31472).  the  NRC  published  a  final  rule 
in  the  Federal  Register  that  established 
the  Part  170  professional  hourly  rate 
and  the  materials  licensing  and 
inspection  fees,  as  well  as  the  Part  171 
annual  fees,  to  be  assessed  to  recover 
approximately  100  percent  of  the  FY 
1991  budget.  In  addition  to  establishing 
the  FY  1991  fees,  the  final  rule 
established  the  underlying  basis  and 
methodology  for  determining  both  the 
10  CFR  part  170  hourly  rate  and  fees 
and  the  10  CFR  part  171  annual  fees. 
The  FY  1991  rule  was  challenged  in 
Federal  court  by  several  parties;  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Qrcuit  rendered  its  decision 
on  March  16. 1993.  remanding  two 
issues  to  the  NRC  for  further 
consideration  (988  F.2d  146  (DC.  Cir. 
1993)).  The  court  decision  was  also 
extended  to  cover  the  FY  1992  fee  rule 
by  court  order  dated  April  30. 1993. 

On  April  17. 1992  (57  FR  13625).  the 
NRC  published  in  the  Federal  Register 
two  limited  changes  to  10  CFR  parts  170 
and  171.  The  Umited  changes  became 
effective  May  18. 1992.  The  limited 
change  to  10  CFR  part  170  allowed  the 
NRC  to  bill  quarterly  for  those  license 
fees  that  were  previously  billed  every 
six  months.  The  limited  change  to  10 
CFR  part  171  lowered  in  some  cases  the 
maximum  annual  fee  of  $1,800  assessed 
a  materials  licensee  who  qualifies  as  a 
small  entity  under  the  NRC's  size 
standards.  A  lower  tier  small  entity  fee 
of  $400  per  licensed  category  was 
established  for  small  business  and  non- 
profit organizations  with  gross  annual 
receipts  of  less  than  $250,000  and  small 
governmental  jurisdictions  with  a 
population  of  less  than  20.000. 

On  July  23. 1992  (57  FR  32691).  and 
July  20, 1993  (58  FR  38666).  the  NRC 


published  final  rules  in  the  Federal 
Register  that  established  the  licensing, 
inspection,  and  annual  fees  necessary 
for  the  NRC  to  recover  approximately 
100  percrnt  of  its  budget  authority  for 
FY  1992  and  FY  1993  respectively.  The 
basic  methodology  used  in  the  FY  1992 
and  FY  1993  final  rules  was  unchanged 
from  that  used  to  calculate  the  10  CFR 
part  170  professional  hourly  rate,  the 
specific  materials  licensing  and 
inspection  fees  in  10  CFR  part  1 70.  pJid 
the  10  CFR  part  171  annual  fees  in  the 
final  rule  published  July  10.  1991  (56  FR 
31472).  The  methodology  for  assessing 
low-level  waste  (LLW)  costs  was 
changed  in  FY  1993  in  response  to  the 
judicial  decision  mentioned  earlier. 
This  change  was  explained  in  detail  in 
the  FY  1993  final  rule  published  July 
20, 1993  (58  FR  38669-72).  The  NRC 
created  two  groups — large  waste 
generators  and  small  waste  generators. 
Licensees  within  each  group  are  charged 
a  uniform  flat  fee. 

On  March  17. 1994  (59  FR  12539).  the 
NRC  reinstated  the  annual  fee 
exemption  for  nonprofit  educational 
institutions  after  notice  and  comment. 
In  response  to  the  March  16, 1993 
judicial  decision,  the  exemption  had 
been  eliminated  in  the  final  rule 
published  by  NRC  on  July  20.  1993  (58 
FR  38666). 

The  American  College  of  Nuclear 
Physicians  and  the  Society  of  Nuclear 
Medicine  filed  a  Petition  for 
Rulemaking  which  included  a  request 
that  the  Commission  exempt  medical 
licensees  from  fees  for  services  provided 
in  nonprofit  institutions.  The 
Commission  denied  that  request  on 
March  17. 1994,  (59  FR  12555). 

Section  2903(c)  of  the  Energy  Policy 
Act  of  1992  required  the  NRC  to 
undertake  a  broad  review  of  its  annual 
fee  policies  under  section  6101(c)  of 
OBRA-90.  solicit  public  comment  on 
the  need  for  pobcy  changes,  and 
recommend  changes  in  existing  law  to 
the  Congress  that  the  NRC  found  were 
needed  to  prevent  the  placement  of  an 
unfair  burden  on  certain  NRC  licensees. 
To  comply  with  the  Energy  Policy  Act 
requirements,  the  NRC  reviewed  more 
than  500  public  comments  submitted  in 
response  to  the  request  for  comment 
published  in  the  Federal  Register  on 
April  19.  1993  (58  FR  21116).  and  sent 
its  report  to  Congress  on  February  23. 
1994.  A  copy  of  this  report  has  been 
placed  in  the  Public  Document  Room. 

II.  Proposed  Action 

The  NRC  is  proposing  to  amend  its 
licensing,  inspection,  and  aimual  fees 
for  FY  1994.  OBRA-90  requires  that  the 
NRC  recover  approximately  100  percent 
of  its  FY  1994  budget  authority. 


including  the  budget  authority  for  its 
Office  of  the  Inspector  General,  less  the 
appropriations  received  from  the  NWF. 
by  assi'ssing  licensing,  inspection,  and 
annual  fees. 

For  FY  1994.  the  NRC's  budget 
authority  was  originally  $547.7  million. 
The  Commission,  in  its  effort  to 
streeiiiline  operations,  proposed  a  $12.7 
million  rescission  to  the  original 
appropriation  for  FY  1994.  Congress 
approved  this  NRC  proposed  reduction 
resulting  in  a  revised  budget  authority 
of  .SSSS.O  million.  Approximately  $22.0 
million  of  the  revised  budget  was 
appropriated  from  the  NWF.  Therefore, 
OBRA-90  requires  that  the  NRC  collect 
approximately  $513.0  million  in  FY 
1994  through'lO  CFR  part  170  licensing 
and  inspection  fees  and  10  CFR  part  171 
annual  fees.  This  amount  for  FY  1994  is 
about  $6  million  less  than  the  total 
amount  for  FY  1993.  The  NRC  estimates 
that  approximately  $116.2  million  will 
be  recovered  in  FY  1994  from  the  fees 
assessed  under  10  CFR  part  170.  The 
remaining  $396.8  million  will  be 
recovered  through  the  10  CFR  part  171 
annual  fees  established  for  FY  1994. 

The  NRC  has  not  changed  the  basic 
approach.  poUcies.  or  methodology  for 
calculating  the  10  CFR  part  170 
professional  hourly  rate,  the  specific 
materials  licensing  and  inspection  fees 
in  10  CFR  part  170.  and  the  10  CFR  part 
171  annual  fees  set  forth  in  the  final 
rules  published  July  10,  1991  (56  FR 
31472).  July  23. 1992  (57  FR  32691),  and 
July  20. 1993  (58  FR  38666)  with  the 
following  exceptions.  The  Commission 
has  reinstated  the  annual  fee  exemption 
for  nonprofit  educational  institutions.  In 
this  proposed  rule,  the  NRC  has  directly 
assigned  additional  effort  to  the  reactor 
and  materials  programs  for  the  Office  of 
Investigations,  the  Office  of 
Enforcement,  the  Advisory  Committee 
on  Reactor  Safeguards,  and  the  Advisory 
Conunittee  on  Nuclear  Waste.  Resources 
for  these  activities  had  previously  been 
included  in  overhead,  but  are  now 
assigned  directly  to  the  class  of  licenses 
that  they  support.  As  a  result  of  this 
direct  assigmnent.  the  cost  per  direct 
FTE  is  about  3%  less  than  it  would  have 
been  without  the  additional  direct 
assignment. 

The  NRC  contemplates  that  any  fees 
to  be  collected  as  a  result  of  this 
proposed  rtUe  will  be  assessed  on  an 
expedited  basis  to  ensure  collection  of 
the  required  fees  by  September  30.  1994. 
as  stipulated  in  the  Public  Law. 
Therefore,  as  in  FY  1991.  FY  1992.  and 
FY  1993.  the  fees,  if  adopted,  will 
become  effective  30  days  after 
publication  of  the  final  rule  in  the 
Federal  Register.  The  NRC  will  send  a 
bill  for  the  amount  of  the  aimual  fee  to 
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the  licensee  or  certificate,  registration, 
or  approval  holder  upon  publication  of 
the  final  rule.  Payment  is  due  on  the 
effective  date  of  the  FY  1994  rule,  which 
is  estimated  to  be  August  1,  1994. 

A.  Amendments  to  lOCFR  part  1 70: 
Fees  for  Facilities,  Materials,  Import  and 
Export  Ucenses.  and  Other  Regulatory 
Services 

T|ie  NRC  proposes  four  amendments 
to  part  170.  These  amendments  do  not 
change  the  underlying  basis  for  the 
regulation— that  fees  be  assessed  to 
applicants,  persons,  and  licensees  for 
specific  identifiable  services  rendered. 
These  revisions  also  comply  with  the 
guidance  in  the  Conference  Committee 
Report  on  OBRA-90  that  fees  assessed 
under  the  Independent  Offices 
Appropriation  Act  (10.^)  recover  the 
full  cost  to  the  NRC  of  all  identifiable 
regulatory  services  each  applicant  or 
licensee  receives. 

Fitst,  the  NRC  proposes  that  the 
agency-wide  professional  hourly  rate, 
whioh  is  used  to  determine  the  part  170 
fees,  be  increased  from  $132  per  hour  to 
$133  per  hour  ($231 ,216  per  direct 
FTE).  The  rate  is  based  on  the  FY  1994 
direct  FTEs  and  that  portion  of  the  FY 
1994  budget  that  is  not  direct  program 
support  (contractual  services  costs)  and 
not  recovered  through  the  appropriation 
from  the  NWF.  As  indicated  earlier,  the 
decrease  in  the  FY  1994  budget 
compared  to  the  FY  1993  budget  is 
primarily  for  direct  program  support 
which  is  not  included  in  the  hourly  rate. 
Thus,  the  reduction  in  the  budget  has 
limited  impact  on  the  hourly  rate  but 
will  show  as  a  direct  reduction  to  the 
amount  allocated  to  the  various  classes 
of  licensees. 

Second,  the  NRC  proposes  that  the 
current  part  170  licensing  and 
inspection  fees  in  §§170.21  and  170.31 
for  all  applicants  and  licensees  be 
adjusted  to  reflect  the  very  small 
increase  in  the  hourly  rate. 

Third,  the  NRC  is  also  proposing  to 
revise  the  definition  of  special  projects 
as  provided  in  §  170.3  of  the  regulations. 
This  change  is  proposed  because  of  (1) 
our  experience  in  implementing  the  100 
percent  fee  recovery  program  during  the 
past  ttree  years  and  (2)  the  NRC's  most 
recent  fee  policy  review  that  was 
requirfed  by  the  Energy  Policy  Act  of 
1992.  The  NRC  believes  that  the  costs 
for  soihe  requests  or  reports  being  filed 
with  NRC  are  more  appropriately 
captured  in  the  10  CFR  part  171  annual 
fees  rather  than  assessing  specific  fees 
under  10  CFR  part  170.  These  reports, 
although  submitted  by  a  specific 
organization,  support  NRC's 
development  of  generic  guidance  and 
regulations  (e.g..  rules,  regulatory  guides 
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and  policy  statements),  and  resolution 
of  safety  issues  applicable  to  a  class  of 
licensees  such  as  those  addressed  in 
generic  letters.  Therefore,  the  NRC 
proposes  that  the  definition  in  §  170.3  as 
well  as  the  footnotes  in  §§170.21  and 
170.31  be  revised  to  indicate  that  10 
CFR  part  170  fees  wdll  not  be  assessed 
for  requests/reports  which  have  been 
submitted  to  the  NRC: 

(1)  In  response  to  a  Ceneric  Letter  or 
NRC  Bulletin  that  does  not  resuh  in  an 
amendment  to  the  license,  does  not 
result  in  the  review  of  an  alternate 
method  or  reanalysis  to  meet  the 
requirements  of  the  Generic  Letter  or 
does  not  involve  an  unreviewed  safety 
issue; 

(2)  In  response  to  an  NRC  request  (at 
the  Associate  Office  Director  level  or 
above)  to  resolve  an  identified  safety  or 
environmental  issue,  or  to  assist  NRC  in 
developing  a  rule,  regulatory  guide, 
policy  statement,  generic  letter,  or 
bulletin;  or 

(3)  As  a  means  of  exchanging 
information  between  industry 
organizations  and  the  NRC  for  the 
purpose  of  supporting  generic 
regulatory  improvements  or  efforts. 

Fourth,  the  NRC  is  proposing  to 
amend  Category  16  of  §  170.31. 
reciprocity,  to  include  a  fee  to  recover 
the  costs  expended  by  the  NRC  for  the 
review  of  revisions  to  the  information 
submitted  on  the  NRC  Form  241  filed  by 
10  CFR  150.20  general  hcensees  during 
the  remainder  of  the  calendar  year. 
Persons  engaging  in  activities  in  a  non- 
Agreement  State  under  the'reciprocity 
provisions  of  §  150.20  are  required  to 
file  an  NRC  Form  241  for  the  initial 
appUcation  in  a  calendar  year.  Revisions 
to  the  initial  NRC  Form  241  are  filed  for 
review  and  authorization  in  lieu  of 
filing  additional  Forms  241  when 
persons  using  the  10  CFR  150.20  general 
license  either  add  locations  of  work,  use 
different  radioactive  material  or  perform 
additional  work  activities  in  a  non- 
Agreement  State. 


B.  Amendments  to  10  CFR  part  171: 
Annual  Fees  for  Reactor  Operating 
Ucenses,  and  Fuel  Cycle  Licenses  and 
Materials  Licenses,  Including  Holders  of 
Certificates  of  Compliance, 
Registrations,  and  Quality  Assurance 
Program  Approvals  and  Government 
Agencies  Licensed  by  NRC 

The  NRC  proposes  six  amendments  to 
10  CFR  Part  171  First,  the  NRC  is 
proposing  to  amend  §  171.11(a)(2)  to 
provide  that  State-owned  research 
reactors  used  primarily  for  education 
and  training  and  academic  research 
purposes  will  be  exempt  from  the 
annual  fee.  The  NRC  believes  that  this 
proposed  change  is  consistent  with  the 


legislative  intent  of  the  Energy  Pohcy 
Act  of  1992  that  government-owned 
research  reactors  be  exempt  from  aimual 
fees  if  they  meet  the  technical  design 
criteria  of  the  exemption  and  are  used 
primarily  for  educational  training  and 
research  purposes. 

Second.  NRC  proposes  to  amend 
§§171.15  and  171.16  to  revise  the 
annual  fees  for  FY  1994  to  recover 
approximately  100  percent  of  t>ie  FY 
1994  budget  authority  less  fees  collected 
under  10  CFR  Part  170  and  funds 
appropriated  from  the  NWF. 

Third.  NRC  proposes  to  amend  fee 
Category  18  of  §  171.16(d)  to  assess  fees 
to  the  Department  of  Energy  (DOE)  for 
the  general  license  in  10  CFR  40.27.  The 
general  hcense  fulfills  a  requirement  of 
the  Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978  (UMTRCA)  (Fub.  L. 
95-604)  that  the  perpetual  custodian  of 
reclaimed  uranium  mill  tailings  piles  be 
hcensed  by  the  NRC.  The  general 
license  provided  for  in  the  regulation 
covers  only  post-reclamation  closure 
custody  and  site  surveillance.  Based  on 
NRC's  acceptance  of  DOE's  Long  Term 
Surveillance  Plan  for  the  Spook. 
Wyoming  site  on  September  21.  1993. 
the  site  is  now  subject  to  the  general 
license  in  10  CFR  40.27.  Because  DOE 
now  holds  an  NRC  license,  it  is  subject 
to  annual  fees.  The  NRC  had  previously 
indicated  its  intent  to  bill  DOE  for 
LTvfTRCA  costs  once  post-closure  was 
achieved  and  the  sites  were  licensed  by 
the  Government  (56  FR  31481.  July  10, 
1991).  As  a  result,  DOE  would  be  billed 
for  the  costs  associated  with  NRC's 
UMTRCA  review  of  all  activities 
associated  with  the  facilities  assigned  to 
DOE  under  UMTRCA.  As  with  other 
licensees,  the  annual  fee  for  this  class  of 
licensees  (DOE  UMTRCA  facilities)  will 
recover  the  generic  and  other  regulatory 
costs  not  recovered  through  10  CFR  Part 
170  fees.  Since  DOE,  as  a  Federal 
agency,  cannot  be  assessed  Part  170  fees 
under  the  Independent  Offices 
Appropriation  Act  of  1952  (lOAA).  the 
result  is  that  NRC  proposes  to  assess 
annual  fees  for  the  total  costs  of  DOE 
UMTRCA  activities  to  DOE. 

Fourth,  the  NRC  is  proposing  to 
amend  10  CFR  171.17  to  add  a  proration 
provision  for  materials  licenses  and  to 
revise  the  proration  provision  for 
reactors.  The  annual  fee  for  materials 
licensees  would  be  prorated  based  on 
applications  filed  after  October  1  of  the 
fiscal  year  either  to  reduce  the  scope  of 
a  license  or  to  terminate  a  license.  Those 
materials  hcensees  who  file  applications 
between  October  1  and  March  31  of  the 
fiscal  year  to  downgrade  the  license  or 
terminate  the  license  would  pay  one- 
half  the  annual  fee  stated  in  §  171.16(d) 
for  the  affected  fee  category(ies).  Those 
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materials  licensees  filing  applications 
on  or  after  April  1  of  tlie  fiscal  year  to 
downgrade  or  terminate  a  license  would 
pay  the  full  annual  fee.  Those  licensees 
who  file  for  termination  or  downgrade 
must  also  permanently  cease  operations 
of  those  licensed  activities  during  the 
periods  mentioned  for  the  fees  to  be 
reduced.  Similarly,  materials  licensees 
who  were  issued  new  licenses  or 
licenses  of  increased  scope  during  the 
fiscal  year  would  also  be  charged  a 
prorated  annual  fee  based  on  the  date  of 
issuance  of  the  new  license  or  license 
amendment  increasing  its  scope.  New 
materials  licenses  issued  during  the 
period  October  1  through  March  31 
would  be  assessed  one-half  (»f  the 
annual  fee  stated  in  §  171. If  (d)  for  the 
apphcable  fee  category{ies)  New 
licenses  issued  on  or  after  April  1  would 
not  be  assessed  an  annual  fee. 

In  addition,  materials  licenses 
amended  during  the  period  from 
October  1  through  March  31  to  increase 
the«;ope  would  be  assessed  one-half 
the  annual  fee  for  the  new  fee 
calegory(ies).  Materials  licenses 
amended  on  or  after  April  1  to  increase 
the  scope  of  the  license  would  not  be 
assessed  the  annual  fee  for  the  new  fee 
category(ies). 

The  NRC  proposes  to  amend  the 
proration  provision  in  §  171.17 
applicable  to  reactors  to  provide  that  for 
licensees  who  have  requested 
amendment  to  withdraw  operating 
authority  permanently  during  the  FY 
the  annual  fee  will  be  prorated  based  on 
the  number  of  da>-s  during  the  FY  the 
operating  license  was  in  effect  before 
the  possession  only  license  was  issued 
or  the  license  was  terminated. 

Fifth,  the  NRC  is  proposing  to  modify 
Footnote  1  of  10  CFR  171.16(d)  to 
provide  for  a  waiver  of  the  annual  fees 
for  those  materials  licensees,  and 
holders  of  certificates,  registrations,  and 
approvals  who  either  filed  for 
termination  of  their  license  or  approval 
or  filed  for  a  possession  only/storage 
license  prior  to  October  1. 1993.  and 
permanently  ceased  licensed  activities 
entirely  by  September  30,  1993.  All 
other  licensees  and  approval  holders 
uho  held  a  license  or  approval  en 
October  1, 1993,  would  be  subjed  t.T  FY 
1994  annual  fees.  This  change  is  in 
rvcognition  of  the  fact  that  since  the 
final  FY  1993  nile  was  published  in  July 
1993,  licensees  have  continued  to  file 
requests  for  termination  of  their  licenses 
or  certificates  with  the  NRC.  Other 
licensees  have  either  called  or  w-.itten  to 
the  NRC  since  the  FY  1993  final  rule 
became  effective  requesting  further 
clarification  and  information  concerning 
the  annual  fees  assessed.  The  NRC  is 
responding  to  these  requests  as  quickly 


as  possible.  However,  the  NRC  was 
unable  to  respond  and  take  action  on  all 
of  the  requests  before  the  end  of  the 
fiscal  year  on  September  30. 1993. 
Similar  situations  existed  after  the  FY 
1991  and  FY  1992  rules  were  published, 
and  in  those  cases  NRC  provided  an 
exemption  from  the  requirement  that 
the  annual  fee  is  waived  only  where  a 
license  is  terminated  before  October  1  of 
each  fiscal  year. 

Si.xth,  the  NRC  is  proposing  to  amend 
§  171.19  to  credit  the  quarterly  partial 
payments  already  made  by  certain 
licensees  in  FY  1994  either  toward  their 
total  annual  fee  to  be  assessed  or  to 
make  refunds,  if  neces.sar)'. 

The  proposed  10  CFR  part  171  annual 
fees  have  been  determined  using  the 
same  method  used  to  determine  the  FY 
1991.  FY  1992.  and  FY  1993  annual 
fees.  The  amounts  to  be  collected 
through  annual  fees  in  the  amendments 
to  10  CFR  part  171  are  based  on  the 
increased  professional  hourly  rate.  The 
proposed  amendments  to  10  CFR  part 
171  do  not  change  the  underlying  basis 
for  10  CFR  part  171;  that  is.  charging  a 
class  of  licensees  for  NRC  costs 
attributable  to  that  class  of  licensees. 
The  changes  are  consistent  with  the 
Congressional  guidance  in  the 
Conference  Committee  Report  on 
OBRA-90.  which  states  that  the 
"conferees  contemplate  that  the  NRC 
will  continue  to  allocate  generic  costs 
that  are  attributable  to  a  given  class  of 
licensee  to  such  class"  and  the 
"conferees  intend  that  the  NRC  assess 
the  annual  charge  under  the  principle 
that  licensees  who  require  the  greatest 
expenditures  of  the  agency's  resources 
should  pay  the  greatest  annual  fee"  (136 
Cong.  Rec,  at  H12692-93). 

During  the  past  three  years,  many 
licensees  have  indicated  that  although 
they  held  a  valid  NRC  license 
authorizing  the  possession  and  use  of 
special  nuclear,  source,  or  bjproduct 
material,  they  were  in  fact  either  not 
using  the  material  to  conduct  operations 
or  had  disposed  cf  the  material  and  no 
longer  needed  the  license,  la  responding 
to  licensees  about  this  matter,  the  NRC 
has  sta'ed  ihat  annii.Hl  fees  are  as-^essed 
based  on  whether  a  licensee  holds  a 
valid  NRC  license  that  authorizes 
possession  and  use  of  radioactive 
material.  Whether  or  not  a  licensee  is 
actually  conducting  operations  using 
the  material  is  e  matter  of  licensee    • 
discretion.  The  NRC  cannot  ccnlrol 
whether  a  licensee  elects  to  possess  and 
use  radioactive  material  once  it  receives 
a  license  from  the  NRC.  Therefore,  the 
NRC  reemphasizes  once  again  that 
annual  fees  will  be  assessed  based  on 
whether  a  licensee  holds  a  valid  license 
with  the  NRC  that  authorizes  possession 


and  use  of  radioactive  material.  To 
remove  any  uncertainties  regarding 
agencv  policy  on  this  issue,  the  NRC 
amenJed  10  CFR  171.16,  footnotes  1 
and  7  on  July  20,  1993. 

C.  FY  1994  Budgeted  Costs 

The  FY  1994  budgeted  costs,  by  major 
activity,  to  be  recovered  through  iO  CFR 
parts  170  and  171  fees,  are  shown  in 
Table  1. 

TABLfc  I.— ReCOVERV  of  NRCS  FY 

1994  Budget  Authority 

(Dciiars  in-miHions) 


Recovery  method 

Esti- 
rnated 
aiTTOunt 

fJiirtPAr  wvdste  fund           

S22.G 

Part  170  (license  and  lospection 
fees)              

116.2 

Other  receiDts  

.1 

Part  171  (annual  fees): 
Powef  reactc^s 

3C6.0 

Nonpower  reaclcs  

Fuei  facilities  

.4 
16.8 

Spent  fuel  storage  

2.2 
2.1 

TransDortation  

4.0 

Material  users        

'38.6 

Subtotal  Dart  171      

370.1 

Costs  remairing  to  be  recovered 
not  iripntified  above      

S26.6 

Total  

535.0 

'  Includes  S6.3  mrilion  itiat  wifl  not  be  recc/- 
ered  from  smail  mateoals  licensees  t)ecause 
of  the  reduced  sma'J  entity  fees. 

The  NRC  is  proposing  that  the  S26.6 
million  identified  for  those  activities 
which  are  not  identified  as  either  10 
CFR  Parts  170  or  171  or  the  NWT  in 
Table  I  be  distributed  among  the  classes 
of  licensees  as  follows: 

$24. 4  million  to  operating  power 
reactors; 

$.7  million  to  fuel  facilities;  aid 

$1.5  million  to  otiier  materials 
licensees. 

in  addition,  approximately  SO  3 
million  must  be  collected  as  a  result  of 
continuing  the  $1,800  rriaximum  fee  for 
small  entities  and  the  lower  tier  small 
entity  fee  of  $400  for  certain  licensees. 
In  order  for  the  NRC  to  recover  ICO 
percent  of  its  F\  199*  h  .dget  authoritv 
in  accordance  with  OBRA-90.  the  NRC 
is  proposing  to  recover  $5.3  million  of 
the  S6.3  million  from  operating  power 
reactors  and  the  remaining  $10  million 
from  other  nonreacfor  entities  that  do 
not  m.eet  NRC  small  entity  size 
standards. 

This  distribution  results  in  an 
additional  cha.-ge  (surcharge)  of 
approximately  $275,000  per  operating 
power  reactor;  $55,600  for  each  HEU. 
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LEU,  UFft  and  each  other  fuel  facility 
licesase;  $1,500  for  each  materials 
license  in  a  category  that  generates  a 
significant  amount  of  low  level  waste: 
end!  $170  for  other  materials  licenses. 
VVhpn  added  to  the  base  annual  fee  of 
apptnrjximately  $2.8  million  per  reactor, 
thi  a  will  rfsult  in  an  annual  foe  of 
apf^oximately  S3.1  milli-jn  per 
operating  power  reactor.  The  total  fuel 
faciUty  annual  fee  would  be  betwe^a 
appKiximately  $1 .2  million  and  $3.2 
million.  The  total  annu.il  fee  fnr 
mcttaials  licenses  would  vary 
depending  on  the  f'?e  catpgory(ies) 
assigr<ed  to  the  license. 

The  proposed  additional  charges  not 
direjctly  or  solely  aUributable  to  a 
spettific  class  of  NRC  hcensees  and  costs 
not  recovered  from  all  NRC  licensees  on 
the  basis  of  previous  Commission  policy 
decisions  would  be  recovered  from  the 
designated  classes  of  hcensees 
previously  Identified.  A  further 
discussion  and  breakdown  of  the 
specific  costs  by  major  classes  of 
licensees  are  shovra  In  Section  III  of  this 
proposed  rule. 

III.  Section-by-Section  Analysis 

The  following  analysis  of  those 
sections  that  are  affected  under  this 
proposed  rule  provides  additional 
explaixatory  information.  All  references 
are  to  Title  10,  Chapter  I.  U.S.  Code  of 
Federal  Regulations. 

PaTti70 

Section  170.3    Definitions 

This  section  would  be  amended  to 
revise  the  definition  of  special  projects. 
This  proposed  change  Is  based  on  our 
experience  during  the  past  three  years 
in  implementing  the  100  percent  fee 
recovery  program  and  the  fee  poUcy 
review  required  by  the  Energy  Pohcy 
Act  of  1992.  The  NRC  beUeves  that  the 
costs  for  some  requests  or  reports  being 
filed  with  NRC  are  more  appropriately 
captured  in  the  10  CFR  Part  171  annual 
fees  instead  of  assessing  specific  fees 
under  10  CFR  Part  170.  Therefore,  it  is 
proposed  that  the  definition  in  §  170.3, 
as  well  as  the  footnotes  in  §§170.21  and 
170.31,  be  revised  to  indicate  that  10 
CFR  Part  170  fees  will  not  be  assessed 
for  requests/reports  which  have  been 
submitted  to  the  NRC: 

1 .  In  response  to  a  Generic  Letter  or 
NRC  Bulletin  that  does  not  result  in  an 
amendment  to  the  Ucense,  does  not 
result  in  the  review  of  an  alternate 
method  or  reanalysis  to  meet  the 
requirements  of  the  Generic  Letter,  or 
does  not  involve  an  unreviewed  safety 
issue; 

2.  In  response  to  an  NRC  request  (at 
the  Associate  Office  Director  level  or 


above)  to  resolve  an  identified  safety  or 
environmental  issue,  or  to  assist  NRC  In 
developing  a  rule,  regulatory  guide, 
policy  statement,  generic  letter,  or 
bulletin;  or 

3.  As  a  means  cf  exchanging 
Information  between  industry 
organizations  and  the  NRC  for  tba 
purpose  of  supporting  generic 
regulatory  improvements  or  efforts. 

Section  1 70.20    Averege  Cost  per 
Professional  Staff  Hour 

This  section  would  be  amended  to 
reflect  an  agency-wide,  professional 
staff-hour  rate  based  on  FY  1994 
budgeted  costs.  Accordingly,  the  NRC 
professional  staff-hour  rate  for  FY  1994 
for  all  fee  categories  that  are  based  on 
full  cost  is  $133  per  hour,  or  $231,216 
per  direct  FTE.  The  rate  is  based  on  the 
FT  1994  dii-ect  FTEs  and  NRC  budgeted 
costs  that  are  not  recovered  through  the 
appropriation  from  the  NWF.  The  rate  is 
calculated  using  the  identical  method 
established  for  FY  1991.  FY  1992,  and 
FY  1993.  The  method  is  as  follows: 

1.  All  direct  FTEs  are  identified  in 
Table  II  by  major  program.  It  is  noted 
that  for  FY  1994  the  NRC  has  traced 
additional  direct  effort  to  the  reactor 
and  materials  programs  for  the  Office  of 
Investigations,  the  Office  of 
Enforcement,  the  Advisory  Committee 
on  Reactor  Safeguards,  and  the  Advisory 
Committee  on  Nuclear  Waste.  The  cost 
for  these  activities  had  previously  been 
included  in  overhead,  but  are  now  being 
directly  assigned  to  the  class  of 
licensees  that  they  support. 

Table  II.— Allocation  of  Direct 
FTEs  BY  Major  Program 


Major  program 


Reactor  Safety  &  Safeouards  Reg- 
ulation   

1  034  4 

Reactor  Safety  Research 

11U 

Nuclear     Material     &     Low-Level 
Waste    Safety    &     Safeguards 
Regulation 

352  5 

Reactor  Special  and  Independent 
Reviews,  Investigations,  and  En- 
forcement   

111  7 

Nuclear  Material  Management  and 
Support  

190 

Total  direct  FTE 

2  1,628.9 

Number 

of  direct 

FTEs' 


'  FTE  (full  time  equivalent)  is  one  person 
working  for  a  full  year.  Regional  employees 
are  counted  in  the  office  of  the  program  each 
supports. 

2  In  FY  1994.  1.628.9  FTEs  of  the  total 
3.223  FTEs  are  considered  to  be  In  direct  sup- 
port of  NRC  non-NWF  programs.  The  remairv- 
ing  1.594.1  FTEs  are  considered  overhead 
and  general  arxj  administrative. 


2.  NTIC  FY  1994  budgeted  costs  are 
allocated,  in  Table  lU,  to  the  following 
four  major  categories: 

(a)  Salaries  and  benefits. 

(b)  -Administrative  suppo.i. 

(c)  Travel. 

(d)  Program  support. 

3.  Direct  program  support,  which  is 
the  use  cf  contract  cr  oiber  services  In 
support  of  the  line  organization's  direct 
program,  is  excluded  because  these 
costs  are  charged  directly  through  the 
various  categories  of  fees. 

4.  All  other  costs  (i  e..  Salaries  and 
Benefits,  Travel,  Admiuislrative 
Support,  and  Program  Support 
contracts/services  for  C&A  activities) 
represent  "in-house"  costs  and  are  to  be 
collected  by  allocating  them  unifonnly 
over  the  total  number  of  direct  FTEs, 

Using  this  method,  which  was 
described  in  the  final  rules  published 
July  10,  1991  (56  FR  31472),  July  23, 
1992  (57  VR  32691),  and  July  20, 1993 
(58  FR  38666),  and  excluding  direct 
Program  Support  funds,  allocating  the 
remaining  $376.6  milhon  uniformly  to 
the  direct  FTEs  (1.628.9)  results  in  a  rate 
of  $231,216  per  FTE  for  FY  1994.  The 
Direct  FTE  Hourly  Rate  is  $133  per  hour 
(rounded  to  the  nearest  whole  dollar). 
This  rate  is  calculated  by  dividing 
$376.6  million  by  the  number  of  direct 
FTEs  (1 ,628.9  FTE)  and  the  number  of 
productive  hours  in  one  year  (1744 
hours)  as  indicated  in  0MB  Circular  A- 
76,  "Performance  of  Commercial 
Activities." 

Table  ill.— FY  1994  Budget 
Authority  by  Major  Category 

[DoHars  in  milUons) 

Salaries  and  benefits $259.5 

Admtnlstrattve  support  86.7 

Travel 15.9 

Total  nonprogram  support  obliga- 
fona 362.1 

Program  support  „ 1509 

Total  Budget  Authority  513.0 

Less  direct  program  support  and 
offsetting  receipts ., i36.4 

Budget  Allocated  to  Direct  FTE 375.6 

Professional  Hourly  Rate 133 

Section  170.21  Schedule  of  Fees  for 
Production  and  Utihzation  Facilities. 
Re\iew  of  Standard  Reference  Design 
Approvals,  Special  Projects,  Insjjections 
and  Import  and  Export  Licenses. 

The  NRC  is  proposing  to  revise  the 
licensing  and  inspection  fees  in  this 
section,  which  are  based  on  full-cost 
recovery,  to  reflect  the  FY  1994 
budgeted  costs  and  to  recover  costs 
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incurred  by  the  NRC  in  providing 
licensing  and  inspection  services  to 
identifiable  recipients.  The  fees  assessed 
for  services  provided  under  the 
schedule  are  based  on  the  professional 
hourly  rate  as  shown  in  §  170.20  and 
any  direct  program  support  (contractual 
services)  costs  expended  by  the  NRC. 
Any  professional  hours  expended  on  or 
after  the  effective  date  of  this  rule  would 
be  assessed  at  the  FY  1994  rate  shown 
in  §  170.20.  The  amount  of  the  import 
and  export  licensing  fees  in  §  170.21, 
facility  Category  K,  has  not  changed 
from  FY  1993  as  a  resuU  of  the  very 
small  increase  in  the  hourly  rate  from 
$132  per  hour  to  $133  per  hour. 
Although  the  amoimt  of  the  fees  did  not 
change,  they  are  being  published  for 
purposes  of  convenience. 

For  those  applications  currently  on 
file  and  pending  completion,  the  NRC  is 
proposing  to  revise  footnote  2  of 
§  170.21  to  provide  that  the  professional 
hours  expended  up  to  the  effective  date 
of  this  rule  vdll  be  assessed  at  the 
professional  rates  established  for  the 
rules  that  became  effective  on  June  20. 
1984.  January  30,  1989,  July  2. 1990. 
August  9.  1991.  August  24. 1992.  and 
August  19. 1993,  as  appropriate.  For 
topical  report  applications  currently  on 
file  which  are  still  pending  completion 
of  the  review  and  for  which  review  costs 
have  reached  the  applicable  fee  ceiling 
established  by  the  July  2,  1990,  rule,  the 
costs  incurred  after  any  applicable 
ceiling  was  reached  through  August  8. 
1991.  will  not  be  billed  to  the  appHcant. 
Any  professional  hours  expended  for 
the  review  of  topical  report 
applications,  amendments,  revisions,  or 
supplements  to  a  topical  report  on  or 
after  August  9. 1991,  are  assessed  at  the 
applicable  rate  established  by  §  170.20. 

Section  170.31  Schedule  of  Fees  for 
Materials  Licenses  and  Other  Regulatory 


Services,  Including  Inspections  and 
Import  and  Export  Licenses. 

The  licensing  and  inspection  fees  in 
this  section  would  be  modified  to 
recover  the  FY  1994  costs  incurred  by 
the  Commission  in  providing  licensing 
and  inspection  services  to  identifiable 
recipients.  Those  flat  fees,  which  are 
based  on  the  average  time  to  review  an 
application  or  conduct  an  inspection, 
are  adjusted  to  reflect  the  very  small 
increase  in  the  professional  hourly  rate 
fi-om  $132  per  hour  in  FY  1993  to  $133 
per  hour  in  FY  1994.  In  many  cases,  the 
fees  for  FY  1994  are  the  same  as  those 
assessed  in  FY  1993. 

The  amounts  of  the  licensing  and 
inspection  flat  fees  were  rounded  by 
applying  standard  rules  of  arithmetic  so 
that  the  amounts  rounded  would  be  de 
minimus  and  convenient  to  the  user. 
Fees  that  are  greater  than  $1,000  are 
rounded  to  the  nearest  $100.  Fees  under 
$1,000  are  rounded  to  the  nearest  $10. 
The  proposed  fees  are  applicable  to 
fee  categories  l.C  and  l.D;  2.B  and  2.C; 
3.A  throu^  3.P:  4.B  through  9.D.  lO.B. 
15A  through  15E  and  16.  The  fees  will 
be  assessed  for  applications  filed  or 
inspections  conducted  on  or  after  the 
effective  date  of  this  rule. 

The  NRC  is  proposing  to  amend 
Category  16.  reciprocity,  to  include  a  fee 
to  recover  the  costs  incurred  by  the  NRC 
for  the  review  of  revisions  to  the 
information  submitted  on  the  NRC 
Form-241  filed  by  the  10  CFR  150.20 
general  licensees  during  the  remainder 
of  the  calendar  year.  Persons  engaging 
in  activities  in  a  non-Agreement  State 
under  the  reciprocity  provision  of 
§  150.20  are  required  to  file  an  NRC 
Form  241  for  the  initial  application  in 
a  calendar  year.  Revisions  to  the  initial 
NRC  Form  241  are  filed  for  review  and 
authorization  in  lieu  of  fihng  additional 
Forms  241  when  persons  using  the  10 
CFR  150.20  general  license  either  add 
locations  of  work,  use  different 


radioactive  material  or  perform 
additional  work  activities  in  a  non- 
Agreement  State. 

For  those  Ucensing,  inspection,  and 
review  fees  assessed  that  are  based  on 
full-cost  recovery  (cost  for  professional 
staff  hours  plus  aiiy  contractual 
services),  the  revised  hourly  rate  of 
$133.  as  shovra  in  §  170.20,  appUes  to 
those  professional  staff  hours  expended 
on  or  after  the  effective  date  of  this  rule. 

Part  171 

Section  171.11     E.xemptions 

Paragraph  (a)(2)  of  this  section  would 
be  amended  to  exempt  State-owned 
reactors  used  primarily  for  educational 
training  and  research  purposes  firom 
aiuiual  fees.  The  NRC  believes  that  this 
proposed  change  is  consistent  with  the 
legislative  intent  of  the  Energy  Policy 
Act  of  1992  that  govemment-ovmed 
research  reactors  be  exempt  from  annual 
fees  if  they  meet  the  technical  design 
criteria  of  the  exemption  and  are  used 
primarily  for  educational  training  and 
research  purposes.  There  is  one  research 
reactor,  owmed  by  the  Rhode  Island 
Atomic  Energy  Commission,  that  would 
be  exempt  under  this  proposed 
amendment  to  §  171.11. 

Section  171.15    Annual  Fee:  Reactor 
Operating  Licenses 

The  aimual  fees  in  this  section  would 
be  revised  to  reflect  FY  1994  budgeted 
costs.  Paragraphs  (a),  (b)(3),  (c)(2).  (d). 
and  (e)  would  be  revised  to  comply  with 
the  requirement  of  OBRA-90  to  recover 
approximately  100  percent  of  the  NRC 
budget  for  FY  1994.  Table  IV  shows  the 
budgeted  costs  that  have  been  allocated 
to  operating  power  reactors.  They  have 
been  expressed  in  terms  of  the  NRC's  FY 
1994  programs  and  progriun  elements. 
The  resulting  total  base  annual  fee 
amount  for  power  reactors  is  also 
shown. 


Table  IV.— Allocation  of  NRC  FY  1994  Budget  to  Power  Reactors'  Base  Fees^ 


Reactor  safety  and  safeguards  regulation  (RSSR) 

•Standard  reactor  designs  

Reactor  license  renewal  

Reactor  arxj  site  licensing 

Resident  inspections  

Region-t)ased  inspections  

Interns  (HQ  and  regions) 

Special  inspections 

License  maintenance  and  safety  evaluations 

Plant  performance  

Human  performance 

Ottier  safety  reviews  and  assistance  


Program  element  total 


Program 

support 

(iK) 


S9,531 

600 

1.810 


2,780 


970 
4,142 

927 
4.760 
3,443 


Direct  FTE 


96.3 

33.9 

34.7 

207.0 

235.0 

23.0 

42.7 

208.5 

52.1 

54.7 

46.5 


Allocated  to  power  reac- 
tors 


Program 

support 

(i.K) 


$9,361 

600 

1.810 


2.780 


970 
4,142 

927 
4.403 
3.213 


Direct  FTE 


92.8 

33.9 

29.8 

207.0 

229.8 

23.0 

42.7 

208.5 

52.1 

51.1 

38.8 
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TABLE  IV.-ALLOCATION  OF  NRC  FY  1994  Budget  to  power  REACTORS'  Base  Fees  i-Continued 


RSSR  program  total 

Reactor  safety  research  (RSR): 

Standard  reactor  designs  

Reactor  aging  and  license  renewal 

Plant  perfomiance  

Human  re!ia|3ility 

Reactor  accident  analysis  .' 

Safety  issue  resolution  and  regulatory  improvements 

RSR  program  total  

Niiclear  material  and  low  level  (NMLL) 
NlNflLL  (NMSS): 

Fuel  cycle  safety  and  safeguards  

LLW  licensing  and  inspection 

Uranium  recovery  licensing  and  inspection  

Decommissioning  

Nl^fLL  (RES):  

Environmental  policy  and  decommissioning  


^4MLL  program  total 

Reactor  special  and  independent  reviews,  investigations,  and  enforcement 
AtOD; 

Diagnostic  evaluatior« 

Incident  investigations 

I^RC  ir>cident  response 

Operational  experience  evaluation !"!!.."!"!!!!!!"!! 

:Committee  to  review  generic  requirements  !.."!!!"!!."!!!! 


Program  element  total 


Program 
support 

(1k) 


16.676 
23.273 
3.173 
4,428 
20.284 
10.240 


4.783 
592 
265 

2.215 

2,410 


AEOD  subtotal  

Advisory  committee  on  reactor  safeguards 

Office  of  investigations  

Office  of  enforcement 


j    RSIRIE  program  total 

!    Total  iDase  fee  amount  allocated  to  power  reactors 
Less  estimated  part  170  power  reactor  fees 


Direct  FTE 


29.3 
13.7 
4.2 
7.0 
26.7 
30.4 


85.8 
14.3 
14.4 
30.8 

9.0 


Allocated  to  power  reac- 
tors 


Program 

supix)rt 

(1k) 


28,206 

16,676 
22,573 
3.173 
4,428 
20,284 
10,240 


77,374 


1,494 


21 
9 

964 


Direct  FTE 


1,009.5 

29.3 
13.6 
4.2 
7.0 
26.7 
30.4 


111.2 


2.8 

1.4 

0 

6.7 

3.5 


283 

26 

1,854 

5,417 


Part  171  base  fees  for  operating  power  reactors 


5.0 

1.0 
26.0 
30.0 

2.0 


2,488 


288 

26 
1,854 
5,447 


7,615 
181 


10 


7,806 


402.7 

million  2 

96.7 

million 


14.5 


5.0 

1.0 
24.0 
29.0 

2.0 


61.0 

20.5 

17.0 

7.0 


105.5 


306.0 
million 


to 'S^^  fe"aSs1^'  S^%1L^''  '"''"'"'^  '°  -'^  °P=^*^  ^''  ^^^^°^  '■'''  °'  '''=«"^«^«-  -r^e  ^ase  fees  do  not  include  costs  allocated 
Amount  IS  Obtained  by  multiplying  the  direct  FTE  times  the  rate  per  FTE  and  adding  the  program  support  Kmds. 


m 


Based  on  Lhe  information  in  Table  IV,  the  base  annual  fees  to  be  assessed  for  FY  1994  are  the  amounts  suow. 
■^ble  V  below  for  each  nuclear  power  operating  license. 

Table  v.— Base  Annual  Fees  for  Operating  Power  Reactors 


Reactors 


We$tinghouse: 

1 .  Beaver  Valley  1  .... 

2.  Beaver  Valley  2 

3.  Braidwood  1  

4.  Braidwood  2 

5.  Byron  1  

6.  Byron  2 

7.  Callaway  1  

8.  Comanche  Peak  1 

9.  Comanche  Peak  2 
TO.  Diatilo  Canyon  1  ... 
11.  Diablo  Canyon  2  ... 


Containment  type 


PWR  large  dry  containment 
do 


..do 

..do 

..do 

..do 

..do 

..do. 

..do. 

..do, 

.do. 


Annual  fee 


52,841,000 
2,841,000 
2,841,000 
2,841.000 
2,841,000 
2,841,000 
2,841,000 
2,841,000 
2,841,000 
2,839,000 
2,839,000 
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Table  v.— Base  Annual  Fees  for  Operating  Power  Reactors— Continued 


Reactors 


12.  Farley  1  

13.  Farley  2 

14.  Ginna 

15.  Haddam  Neck 

16.  Harris  1  

17.  Indian  Point  2 

18.  Indian  Point  3 

19.  Kewaunee  

20.  Millstone  3 

21.  Nortti  Anna  1  

22.  North  Anna  2 

23.  Point  Beach  1   

24.  Point  Beach  2  

25.  Prairie  Island  1  

26.  Praine  Island  2 

27.  RotMnson  2  

28.  Salem  1  

29.  Salem  2 

30.  Seabrook  1  

31.  South  Texas  1 

32.  South  Texas  2 

33.  Summer  1   

34.  Surry  1   

35.  Surry  2  

36.  Turkey  Point  3 

37.  Turkey  Point  4 

38.  Vogtie  1  

39.  Vogtie  2 

40.  Wolf  Creek  1  

41.  Zion  1  

42.  Zion  2 

43.  Catawba  1  

44.  Catawta  2 

45.  Cook  1  _ 

46.  Cook  2 

47.  McGuire  1   

48.  McGuire  2  

49.  Sequoyah  1  

50.  Sequoyah  2 

Combustion  engineering: 

1.  Arkansas  2 

2.  Calvert  Cliffs  1  

3.  Calvert  Cliffs  2  

4.  Ft  Calhoun  1  

5.  Maine  Yankee 

6.  Millstone  2 

7.  Palisades 

8.  Palo  Verde  1  

9.  Palo  Verde  2 

10.  Palo  Verde  3 

11.  San  Onofre2  

12.  SanOnofreS  

13.  St.  Lucie  1  

14.  St.  Lucie  2 

15.  WaterfordS  

Batxock  &  Wilcox: 

1 .  Arkansas  1  

2.  Crystal  River  3  

3.  Davis  Besse  1  

4.  Oconee  1  

5.  Oconee  2  

6.  Oconee  3  

7.  Three  Mile  Island  1 
General  Electric: 

1 .  Browns  Ferry  1  

2.  Browns  Ferry  2  

3.  Browr«  Ferry  3  

4.  Brunswick  1  

5.  BrunswKk  2 

6.  Clinton  1  

7.  Cooper  

8.  Dresden  2  


Containment  type 


do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

PWR — Ice  corxjenser 
do 


..do 
.do 
..do 
..do 
..do 
..do 


PWR  large  dry  containment 
do 


..do. 

..do. 

..do. 

..do. 

..do. 

..do. 

..do. 

..do 

..do 

..do 

..do 

..do 

..do 

..do 
..do 
..do 
..do 
..do 
..do 
..do 


Mark  I .. 

do  .. 

do  .. 

do  .. 

do  .. 

Mark  III 
Mark  I .. 
do  .. 


Annual  fee 


2.841.000 
2.841.000 
2.841.000 
2.841,000 
2.841.000 
2.841,000 
2.841 .000 
2.841.000 
2.841,000 
2.841,000 
2.841,000 
2.841.000 
2,841.000 
2,841.000 
2.841.000 
2.841.000 
2,841,000 
2,841 ,000 
2.841,000 
■2.841.000 
2.841.000 
2.841.000 
2.841.000 
2.841,000 
2,841,000 
2,841,000 
2,841.000 
2.841,000 
2,841 ,000 
2,841.000 
2,841.000 
2.840.000 
2.840,000 
2.840.000 
2.840,000 
2,840,000 
2.840.000 
2.840.000 
2.840,000 

2,840.000 
2.840,000 
2,840,000 
2,840,000 
2,840,000 
2,840.000 
2,840,000 
2,838,000 
2,838.000 
2,838.000 
2.838.000 
2.838.000 
2.840.000 
2.840.000 
2,840.000 

2.840.000 
2.840.000 
2.840.000 
2.840.000 
2.840.000 
2.840.000 
2.840,000 

2,821 ,000 
2.821 .000 
2.821.000 
2.821,000 
2,821,000 
2,821,000 
2,821.000 
2,821,000 
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Table  v.— Base  Annual  Fees  for  Operating  Power  REACioRS-Continued 


Reactors 


16. 
17. 
18. 
19. 
20. 
21. 


9  Dresden  3  

10  Duane  Arnold 

11.  Fermi  2 

12.  Fitzpatrick 

13.  Grand  Gulf  1  

14.  Hatch  1  

15.  Hatch  2 , 

Hope  "Creek  1  , 

LaSaile  1  

LaSalle  2 

Limerick  1  

Limerick  2 

Millstone  1  

22.  Monticello  

23.  Nine  Mile  Point  1   

24.  Nine  Mile  Point  2  

25.  Oyster  Creek 

26.  Peach  Bottom  2  

27.  Peach  Bottom  3  

28.  Perry  1   

29.  Pilgrim  

30.  Quad  Cities  1  

31.  Quad  Cities  2 

32.  River  Bend  1  

33.  Susquehanna  1  

34.  Susquehanna  2 , 

35.  Vermont  Yankee  

36.  Washington  Nuclear  2 
Other  Reactor 

1.  Big  Rock  Point  


Containment  type 


do  . 

do  . 

do  . 

do  . 

Maik  III 
Mark  I  . 

do 

do  . 

Mark  II 

do  . 

do  . 

do  . 

Mark  I  . 

do  . 

do  ., 

MarV  II  . 
Man<  I  .. 

do  .. 

do  .. 

MarV  III 
MarV  I  .. 

do  .. 

do  .. 

Mark  III 
Mark  II  . 

do  .. 

Mark  I  .. 
Mark  II  . 


GE  dry  containment , 
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Annual  fee 


2,821,000 
2,821,000 
2.821,000 
2.821,000 
2.821,000 
2.821.000 
2,821.000 
2.821,000 
2.821.000 
2.821,000 
2.821.000 
2.821.000 
2,821,000 
2,821.000 
2.821.000 
2,821.000 
2,821,000 
2,821,000 
2.821.000 
2.821.000 
2.821.000 
2.821.000 
2.821.000 
2,821.000 
2.821.000 
2.821.000 
2,821,000 
2,818,000 

2,821.000 


The  "Other  Reactor"  listed  in  Table  V 
was  not  included  in  the  fee  base  because 
historically  Big  Rock  Point  has  been 
granted  a  partial  exemption  from  the 
annual  fees.  The  NRC  proposes  to  grant 
a  similar  partial  exemption  in  FY  1994 
to  Big  Rock  Point,  a  smaller  older 
reactor,  based  on  a  request  filed  with  the 
NRC  in  accordance  with  §  171.11. 

Paragraph  (b)(3)  would  be  revised  to 
change  the  fiscal  year  references  from 
FY  1993  to  FY  1994.  Paragraph  (c)(2) 
would  be  amended  to  show  the  amount 
of  the  surcharge  for  FY  1994.  This 
surcharge  is  added  to  the  base  annual 
fee  for  each  operating  power  reactor 
shown  in  Table  V.  The  purpose  of  this 
surcharge  is  to  recover  those  NRC 
budgeted  costs  that  are  not  directly  or 
solely  attributable  to  operating  power 
reactors  but  nevertheless  must  be 
recovered  to  comply  with  the 


requirements  of  OBRA-90.  The  NRC  has 
continued  its  previous  policy  decision 
to  recover  these  costs  from  operating 
power  reactors. 

The  FY  1994  budgeted  costs  related  to 
the  additional  charge  and  the  amount  of 
the  charge  are  calculated  as  follows: 

(Dollars  m  millions) 


[Dollars  in  millions) 


Category  of  costs 


1.  Activities  not  attributable  to  an 
existing  NRC  licensee  or  class  of 
licensee: 

a.  reviews  for  DOE/DOD  reactor 
projects,  and  West  Valley 
Demonstration  Project: 

b.  international  cooperative  safe- 
ty program  and  international 
safeguards  activities;  and 


FY  1994 
budg- 
eted 
costs 


S2.4 


8.2 


FY  1994 

Category  of  costs 

budg- 
eted 

costs 

c.  low  level  waste  disposal  ge- 

neric activities; 

60 

2.  Activities  not  assessed  Part  170 

licensing  and  inspection  fees  or 

Part  171  annual  fees  based  on 

Commission  policy: 

a.  Licensing  and  inspection  ac- 

tivities  associated   with    non- 

profit  educational    institutions; 

and 

7.8 

b.  costs  not  recovered  from  Part 

171  tor  small  entities 

53 

Total  budgeted  costs 

S29.7 

The  annual  additional  charge  is 
determined  as  follows: 


Total  budgeted  costs 


Total  number  of  operating  reactors 


$29.7  million 
108 


$275,000  per     - 
operating  power  reactor 


Jn  the  basis  of  this  calculation,  an 
operating  power  reactor,  Beaver  Valley 
1,  for  example,  would  pay  a  base  annual 
fee  of  $2,841,000  and  an  additional 
charge  of  $275,000  for  a  total  annual  fee 
of  $3,116,000  for  FY  1994. 


Paragraph  (d)  would  be  revised  to 
show,  in  summary  form,  the  amount  of 
the  total  FY  1994  annual  fee,  including 
the  surcharge,  to  be  assessed  for  each 
major  type  of  operating  power  reactor. 

Paragraph  (e)  would  be  revised  to 
show  the  amount  of  the  FY  1994  annual 


fee  for  nonpower  (test  and  research) 
reactors.  In  FY  1994,  $373,000  in  costs 
are  attributable  to  those  commercial  and 
non-exempt  Federal  government 
organizations  that  are  licensed  to 
operate  test  and  research  reactors. 
Applying  these  costs  uniformly  to  those 
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nonpower  reactors  subji?ct  to  fees  results 
in  an  annual  fee  of  $62,200  per 
operating  license.  The  Energy  Policy  Act 
establishes  an  exemption  for  certain 
Federally-owTied  rpsearch  reactors  that 
are  used  primarily  for  educational 
training  and  academic  research 
purposes  where  the  design  of  the  reactor 
satisfies  certain  technical  specifications 
set  forth  in  the  legislation.  Consistent 
with  this  legislative  requirement,  the 
NRC  granted  an  exemption  from  annual 
fees  for  FY  1992  and  FY  1993  to  the 
Veterans  Administration  Medical  Center 
in  Omaha.  NAraska,  the  U.S.  Geological 
Survey  for  its  reactor  in  Denver. 
Colorado,  and  the  Armed  Forces 
Radiobiological  Institute  in  Bethesda. 
Maryland  for  its  research  reactor.  This 
exemption  was  initially  codified  in  the 
July  20. 1993  (58  FR  36695),  final  fee 
rule  at  §  171.11(a)  and  more  recently  in 
the  March  17, 1994  (59  FR  12543)  final 
rule  at  §  171.11(a)(2).  The  NRC  intends 
to  continue  to  grant  exemptions  from 
the  annual  fee  to  those  Federally  owned 
reactors  who  meet  the  exemption 
criteria  as  specified  in  §  171.11.  The 
NRC  is  proposing  to  amend 
§  171.11(a)(2)  to  exempt  from  armual 
fees  the  research  reactor  owned  by  the 
Rhode  Island  Atomic  Energy 
Commission. 

Section  171.16    Annual  Fees 

Materials  Licensees,  Holders  of 
Certificates  of  Compliance,  Holders  of 
Sealed  Source  and  Device  Registrations. 
Holders  of  Quality  Assurance  Program 
Approvals,  and  Government  agencies 
licensed  by  the  NRC 


§  171.16jc)  covers  the  fees  assessed  for 
those  licensees  that  can  qualif>'  as  small 
entities  imder  NRC  size  standards. 
Currently,  the  NRC  assesses  two  fees  for 
licensees  that  qualify  as  small  entities 
under  the  NRC's  size  standards.  In 
general,  licensees  with  gross  annual 
receipts  of  $250,000  to  $3.5  million  pay 
a  maximu:n  annual  fee  of  $1,800.  A 
second  or  lower-tier  small  entity  fee  of 
$400  is  in  place  for  small  entities  with 
gross  annual  receipts  of  less  than 
$250,000  and  small  governmental 
jurisdictions  with  a  population  of  less 
than  20,000. 

Paragraph  (d)  would  be  revised  to 
reflect  the  FY  1994  budgeted  costs  for 
materials  licensees,  including 
Government  agencies,  licensed  by  the 
NRC.  These  fees  are  necessary  to  recover 
the  FY  1994  generic  costs  totalling  $63.7 
million  that  apply  to  fuel  facilities, 
uranium  recovery  facilities,  spent  fuel 
facilities,  holders  of  transportation 
certificates  and  QA  program  approvals, 
and  other  materials  licensees,  including 
holders  of  sealed  source  and  device 
registrations. 

Fee  Category  18  would  be  amended  to 
assess  fees  to  the  Department  of  Energy 
(DOE)  for  use  of  the  general  license 
provided  under  10  CFR  40.27. 
Currently,  DOE  is  billed  for  the  issuance 
of  transportation  Certificates  of 
Compliance.  The  general  license  fulfills 
a  requirement  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978 
(UMTRCA)  (Pub.  L.  95-604)  that  the 
perpetual  custodian  of  reclaimed 
uranium  mill  tailings  piles  be  licensed 
by  the  NRC.  The  §  40  27  general  license 
covers  only  post -reclamation  closure 


custody  and  site  surveillance.  In 
September  1993,  DOE  became  a  general 
licensee  of  the  NRC  because  post- 
reclamation  closure  cf  the  Spook, 
Wyoming  site  bad  been  achieved 
Because  DOE  now  holds  an  NRC 
license,  it  is  subject  to  annual  fees.  The 
NRC  had  previously  indicated  its  intent 
in  the  FY  1991  final  fee  rule  to  bill  DOE 
for  UM'l'RCA  costs  once  post-closure 
was  achieved  and  the  sites  were 
licensed  bv  the  Government  (56  FR 
31481,  July  10,  1991).  As  a  resuU,  DOE 
would  be  billed  for  the  costs  associated 
with  NRC's  UMTRCA  review  of  all 
activities  associated  with  the  facilities 
assigned  to  DOE  under  UMTRCA.  As 
with  other  licensees,  the  annual  fee  for 
this  class  of  licensees  (DOE  UMTRCA 
facilities)  will  recover  the  generic  and 
other  regulatory  costs  not  recovered 
through  10  CFR  part  170  fees.  Because 
DOE.  as  a  Federal  agency,  cannot  be 
assessed  Part  170  fees  under  the  lOAA. 
the  NRC  proposes  to  assess  armual  fees 
for  the  total  costs  of  DOE  UMTRCA 
activities  to  DOE. 

Tables  VI  and  VU  show  the  NRC 
program  elements  and  resources  that  are 
attributable  to  fuel  facilities  and 
materials  users,  respectively.  The  costs 
attributable  to  the  uranium  recovery 
class  of  licensees  are  those  associated 
with  uranium  recovery  licensing  and 
inspection.  For  transportation,  the  costs 
are  those  budgeted  for  transportation 
research,  licensing,  and  inspection. 
Similarly,  the  budgeted  costs  for  spent 
fuel  storage  are  those  for  spent  fuel 
storage  research,  licensing,  and 
inspection. 


Table  VI —Allocation  of  NRC  FY  1994  Budget  to  Fuel  Faciuty  Base  Fees  ' 


NMLL  (research): 

Radiation  protection/healtti  effects 

Environmental  policy  and  Decommissioning 


NMLL  (RES)  program  total 


NMLL  (NMSS) 

Fuel  cyde  safety  and  safeguards  . 

Event  evaluation 

Decommissioning  

Uranium  recovery  (DAM  SAFETY) 


NMLL  (NMSS)  program  total 


NMLL  (MSIRIE). 
Incident  response 
Enfofcemer*  


NMa  MSWJE  program  total  „ 

Total  NMLl 

Total  base  tee  amount  allocated  to  fuel  facilities 


Total  program  element 


Program 
support  S.K 


$1,575 
2,410 


4.783 

0 

2,215 

250 


FTE 


5.3 
9.0 


85.8 

14.9 

30.8 

7.8 


Allocated  to  fuel  facility 


Program 
support  S.K 


315 
241 


556 


2.432 

0 

309 

3 


2,744 


3.300 


FTE 


1.1 
.9 


2.0 


57.1 

4.2 

10.5 

0 


71.8 


1.0 
1.2 


2.2 


76j0 


$20.8 
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TABLE  Vl.-ALLOCATioN  OF  NRC  FY  1994  Budget  to  Fuel  Facility  Base  FEESi-Continued 


Less  part  1 70  fuel  facility  fees 
Pirt  171  base  fees  for  fuel  facilities  .. 


Total  program  element 


Program 
support  $,K 


FTE 


Allocated  to  fuel  facility 


Program 
support  S,K 


2  million 

4.0 

million 


16.8 
million 


FTE 


.litiLlor'SreaU^"'"  '"  '°''"  ''"'''"^''  '°  "'  '^^'  ^^^"'^  '''''  of  licensees.  Tt^e  base  fee  does  not  Include  costs  allocated  to  fuel  fa- 
?ATOunt  is  obtained  by  multiplying  the  direct  FTE  times  the  rale  per  FTE  and  adding  the  program  support  funds. 

TABLE  VII.— Allocation  of  FY  1994  Budget  to  Material  Users'  Base  Fees^ 


NMLL  (Research): 

Materials  licensee  performance  

Materials  regulatory  standards  

Radiation  protection/health  effects 

Environmental  policy  and  decommissioning 


N(fU  (NMSS): 

Licensing/inspection  of  materials  users 

Event  Evaluation 

Information  technology— NMSS 

Decommissioning  

Low  level  waste — on  site  disposal  


Total  NMLL  (RES) 


Total  NMLL  (NMSS) 


Total 


Program 
support  S,K 


S450 
1,495 
1.575 
2.410 


FTE 


1.2 

12.2 

5.3 

9.0 


S965 


1,100 

2,215 

592 


NN^LL  (MSIRIE): 

Analysis  and  evaluation  of  operational  data 

Office  of  Investigations  

Office  of  Enforcement 


Total  NMLL  program 

Base  amount  allocated  to  materials  users  (S,M) 

Less  part  170  material  users  fees 

Part  171  base  fees  for  material  users 


SI  86 
10 


109.3 
16.2 


30.8 
14.3 


Allocated  to  materials 
users 


Program 
support  S,K 


S405 
1.346 
1,134 
1.085 


FTE 


1.1 

11.0 

3.8 

4.1 


3,970 


869 


69 

1.707 

71 


6.0 
7.0 
6.8 


2.736 


167 
9 


36,882 


44.1 

'  million 

5.5 

million 

38.6 

million 


20.0 


99.5 
11.4 


12.0 

2.3 


125.2 


4.5 
6.3 
5.0 


161.0 


liceSees  toV^J^IiS'reSs"  '"  '°'''  3«^'b^'''^t,le  to  the  materials  class  of  licensees.  The  base  fee  does  not  include  costs  allocated  to  mater  als 
^(Amount  is  obtained  by  multiplying  the  direct  FTE  times  the  rate  per  FTE  and  adding  the  program  support  funds. 


The  allocation  of  the  NRC's  SIS. 8 
mi|licn  in  budgeted  costs  to  the 
individual  fuel  facilities  is  based,  as  in 
FY|1991.  FY  1992.  and  FY  1993, 
pritnarily  on  the  OBRA-90  conferees' 
guidance  tliat  licensees  who  require  the 
greatest  expenditure  of  NRC  resources 
should  pay  the  greatest  annual  fee. 
Because  the  two  high-enriched  fuel 
manufacturing  facilities  possess 
straitegic  quantities  of  nuclear  materials. 
more  NRC  safeguards  costs  (e.g.. 
physical  security)  are  attributable  to 
these  facilities.  Likewise,  more  of  the 
safety  licensing  and  inspection  costs  are 


allocated  to  the  HEU  facilities  because 
niore  of  these  resources  are  used  for 
HEU  facilities  as  compared  to  other 
facilities.  However,  safety  program 
assessment  and  safety  event  evaluation 
costs  for  fuel  facilities  are  uniformly 
allocated  to  HEU  and  LEU  facilities 
because  these  activities  apply  equally  to 
each  of  the  HEU  and  LEU  facilities. 

Using  this  approach,  the  base  annual 
fee  for  each  facility  is  shown  below. 


Annual  hEE 


Safeguards 
and  safety 

High  enriched  fuel: 
hludear  fuel  ser.ices  

S3  176  000 

Babccck  and  Wilcox  

3  1 76  000 

Subtotal  

6  352  000 

Low  Enriched  Fuel: 

Siemens  Nuclear  Power  

Babcock  and  Wilcox  

1,429,000 
1  429  000 

General  Electric 

1  429  000 

Westir>ghouse  

1  429  000 

Combustion        Engineering 
(Hematite) 

1.429.000 
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Annual  Fee— Continued 


Safeguards 
and  safely 

General  Atofnic 

1.429.000 

Subtotal 

8.574,000 

U^f.  Conversion 
A'lipri  Sinnal  Com 

1.114,000 

Other  fuel  facjJfties  (3 
ties  at  S254.000  eac 

facili- 
h)  .... 



762.000 

Tntai _ 

16.302.OCO 

One  of  Combustion  Engireering's  (CE) 
low  enriched  uranium  fuel  facilities  has 
not  been  included  in  the  fee  baso' 
because  of  the  D.C.  Circuit  Court  of 
Appeals  decision  of  March  16. 1993, 
directing  the  NRC  to  grant  an  exemption 
for  FY  1991  toCombustinn  Engineering 
for  one  of  its  two  facilities.  As  a  result 
of  the  Court's  decision,  the  NRC 
proposes  to  grant  an  e.xeniption  to  one 
of  CE's  low  enriched  uranium  fuel 
facilities  for  FY  1994.  The  NRC  will 
therefore  exclude  this  facility  from  tlie 
calculation  of  the  FY  1994  annual  fees 
for  the  low  enriched  fuel  category. 

Of  the  $2.1  million  attributable  to  the 
uranium  recovery  class  of  licensees, 
about  SI. 5  million  will  be  assessed  to 
the  Department  of  Energy  (DOE)  to 
recover  the  costs  associated  with  DOE 
facilities  under  the  Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978 
(UNfTRCA).  These  costs  were  previously 
recovered  from  operating  power  reactors 
because  DOE  was  not  an  NRC  licensee 
prior  to  September  1993  and  therefore 
could  not  be  billed  under  Part  171.  In 
September  1993.  DOE  became  a  general 
licensee  of  the  NRC  because  post- 
reclamation  closure  of  the  Spook 
Wyoming  site  had  been  achieved.  It  is 
estimated  that  approximately  44  percent 
of  the  remaining  costs  of  $639,000  for 
uranii'jn  recovery  is  attributable  to 
uranium  mills  (Class  I  facilities). 
Appro.ximately  39  percent  of  the 
$639,000  for  uranium  recovery  is 
attributable  to  those  solution  mining 
licensees  who  do  not  generate  uranium 
mill  tailings  (Class  II  facilities).  The 
remaining  17  percent  is  allocated  to  tlie 
other  uranium  recovery  facilities  (e.g. 
extraction  of  metals  and  rare  earths). 
The  rebuking  aimual  fees  for  each  class 
of  licensee  are: 
Cl'^si  I  facilities— 594.300 
Class  I!  facilities— 541.200 
Other  facilities—  $36,200 

The  annual  fees  for  FY  1994  for  the 
uranium  recovery  class  of  licensees  are 
about  40  percent  less  than  the  FY  1992 
fees  and  are  about  60  percent  higher 
than  the  FY  1993  annual  fees.  The  total 
amount  of  fees  that  must  be  recovered 
from  the  uranium  recovery  class  has 


decreased  by  about  10  percent 
compared  to  FY  1993;  however,  the 
annual  fee  per  facility  has  increased  for 
two  basic  reasons.  First  the  amount  that 
is  expected  to  be  recovered  through  Part 
170  fees  has  decreased  as  a  result  of 
completing  the  licensing  of  the 
Envirocare  ll.e(2)  byproduct  disposal 
facility.  This  requires  relatively  more 
costs  to  be  recovered  through  annual 
fi.es.  The  second  cause  of  the  uicreases 
is  a  decrease  in  the  number  cf  licensees 
in  the  class  to  be  assessed  annual  fees 
fcrFYl994. 

For  spent  fuel  storage  licenses,  the 
generic  costs  of  $2.2  miUion  have  been 
spread  uniformly  among  those  licensef;s 
who  hold  specific  or  general  licenses  for 
receipt  and  storage  of  spent  fuel  at  an 
ISFSI.  This  results  in  an  annual  fee  of 
$363,500. 

To  equitably  and  fairly  allocate  the 
$33.6  million  attributable  to  the 
approximately  6,500  diverse  material 
users  and  registrants,  the  NRC  has 
continued  to  base  the  annual  fee  on  the 
Part  170  application  and  inspection 
fees.  Because  the  apphcation  and 
inspection  fees  are  indicative  of  the 
complexity  of  the  license,  this  approach 
continues  to  provide  a  proxy  for 
allocating  the  costs  to  the  diverse 
categories  of  licensees  based  on  how 
much  it  costs  NRC  to  regulate  each 
category.  The  fee  calculation  also 
continues  to  consider  the  inspection 
frequency.  Inspection  frequency  is 
indicative  of  the  safety  hsk  and 
resulting  regulatory  costs  associated 
with  the  categories  of  licensees.  In 
summ.ary,  the  annual  fee  for  these 
categories  of  licenses  is  developed  as 
follows: 
Annual  Fee=(Application 

Fee+Inspection  Fee/Inspection 
Priority)xConstant+  (Unique 
Category*  Costs). 
The  constant  is  the  multiple  necessary 
to  recover  S38.6  million  and  is  2.6  for 
FY  1994.  The  imique  costs  are  any 
special  costs  that  die  NRC  has  budgeted 
for  a  specific  category  of  licensees.  For 
FY  1994.  unique  costs  of  appro.ximately 
$2.6  million  were  identified  for  the 
medical  improvement  program  which  is 
attributable  to  medical  licensees. 
Materials  annual  fees  for  FY  1994  are 
13-17%  higher  compared  to  tiie  FY 
1993  annual  fees.  There  are  two  basic 
reasons  for  the  changes  in  the  fees  from 
FY  1993.  First,  the  FY  1994  budgeted 
amount  attributable  to  materials 
licensees  is  about  10  p<;rcent  higher 
than  the  comparable  FY  1993  amount. 
Second,  the  number  cf  licensees  to  bo 
assessed  annual  fees  in  FY  1994  has 
decreased  (from  about  6.800  to  about 
6.500  resulting  in  a  4%  increase  in  fees). 
The  materials  fees  must  be  established 


at  the  proposed  levels  in  order  to 
comply  with  the  mandate  of  OBR.\-90 
to  recover  approximately  100  percent  of 
the  NRC's  FY  1994  budget  authority.  A 
materials  licensee  may  pay  a  reduced 
annuil  fee  if  tbe  licensee  qualifies  as  a 
small  entity  under  the  NRC's  size 
standards  and  certifies  thai  it  is  a  small 
entity  using  NRC  Form  526. 

To  recover  the  S4.0  milli(m 
attributable  to  the  transportation  class  of 
licensees,  about  $923,000  would  be 
assessed  to  the  Department  of  Energy 
(DOE]  to  cover  all  of  its  transportation 
casks  under  Category  18.  The  remaining 
transportation  costs  for  generic  activities 
($3.1  million]  are  allocated  to  holders  of 
approved  QA  plans.  The  annual  fee  for 
approved  QA  plans  is  $64,700  for  users 
and  fabricators  and  $900  for  users  only. 

The  amount  or  range  of  the  FY  1994 
base  annual  fees  for  all  materials 
licensees  is  summarized  as  follows: 

Materials  Licenses  Base  Annual 
Fee  Ranges 


Category  of  license 

Annual  fees 

Part  70 — High  en- 

S3.2 million. 

riched  fuel. 

Part  70— Low  en- 

SI.4  million. 

riched  fuel. 

Part  40 — UFj  conver- 

S1.1 miU'on. 

sion. 

Part  40 — Uranium  re- 

S36.200 to  S94.300. 

covery. 
Part  30— Byproduct 

'S970  to  S30.900. 

material. 

Part  71— Transpor- 

S900 to  364,700. 

tation  of  radioactive 

material. 

Part  72 — Independent 

S353.500. 

storage  of  spent 

nuclear  fuel. 

1  Excludes  the  annual  fee  lor  a  few  military 
"master"  materials  licenses  of  broad-scope  is- 
sued to  Government  agenaes.  v;hich  is 
S430.500. 

Paragraph  (e)  would  be  amended  to 
establish  the  additional  charge  which  is 
to  be  added  to  the  base  annual  fees 
shown  in  paragraph  (d)  of  this  final  rule. 
The  Commission  is  continuing  the 
approach  used  in  FY  1993  so  as  to 
assess  the  budgeted  LEW  costs  to  two 
broad  categories  of  licensees  (large  LL\V 
generato.-s  and  small  LEW  generators) 
based  on  historical  disposal  data.  This 
surcharge  continues  to  be  shown,  for 
convenience,  with  the  applicable 
categories  in  paragraph  (d).  Altliough 
these  NRC  LEW  disposal  regulator^' 
activities  are  not  directly  attributable  to 
regulation  of  NRC  materials  licensees, 
the  costs  nevertheless  must  be  recovered 
in  order  to  comply  with  the 
requirements  of  OBRA-90.  For  FY  1994. 
the  additional  charge  recovers 
approximately  18  percent  of  the  NRC 
budgeted  costs  of  $8.1  million  relating 
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to  1.  AV  disposal  generic. activities  from 


!  generators,  which  arr  comprised 
f)f  uu'fteiials  liccn.'^ees  that  dispcs"  of 
LV  V.  The  percentage  distribution 
rcfijocts  the  deletion  of  LLVV  disposed  by 
Ag^eemont  State  licensees.  The  FY  1994 
budgeted  costs  related  to  the  additional 
ch£i]ge  for  LLW  and  the  amount  of  llie 
chc*e  are  calculated  as  follows: 


Category  oJ  costs 


1.  Activities  not  atMbutaWe  to  an 
existing  NRC  licensee  or  class  of 
l-censee,  i.e.,  LLW  (tspcsal  ge- 
neric activities  


FY  1994 
budg- 
eted 
costs 

(rmitioas) 


S8.1 


Of  the  $8. 1  million  in  budgeted  costs 
shdwn  above  for  LLW  activities,  82 
perfcent  of  the  amount  ($6.7  million)  are 
allocated  to  the  120  large  waste 
generators  (reactors  and  fuel  facilities) 
included  in  10  CFR  Part  171.  This 
results  in  an  additional  charge  of 
$55,600  per  faciUty.  Thus,  the  LLW 
chai;ge  will  be  $55,600  per  HEU.  LEU, 
UF*  facility,  and  each  of  the  other  3  fuel 
facilities.  The  remaining  $1.4  million  is 
allocated  to  the  material  licensees  in 
categories  that  generate  low  level  waste 
(965  licensees)  as  follows;  $1,500  per 
materials  license  except  for  those  in 
Category  17.  Those  licensees  that 
generate  a  significant  amount  of  low 
level  waste  for  purposes  of  the 
calculation  of  the  $1,500  surcharge  are 
in  fee  Categories  l.B,  l.D,  2.C.  3.A.  3.B, 
3.C.  3.L,  3.M.  3.N.  4.A,  4.B.  4.C,  4.D. 
5.B.  6.A.  and  7.B.  The  surcharge  for 
licenses  in  fee  Category  17.  which  also 
generate  and/or  dispose  of  low  level 
waste,  is  $22,800. 

Of  the  $6.3  million  not  recovered 
from,  small  entities.  $1.0  million  would 
be  allocated  to  fuel  facilitips  and  other 
materials  licensees.  This  results  in  a 
surcharge  of  $170  per  category  for  each 
fuel  facility  and  materials  licensee  that 
is  not  eligible  for  the  small  entity  fee. 

Chi  the  basis  of  this  calculation,  a  fuel 
facility  (a  high  enriched  fuel  fabrication 
licensee,  for  example)  would  pay  a  har,e 
iinniial  fee  of  $3,170,000  and  an 
additional  charge  of  $55,770  for  LLW 
iictivitie.s  and  small  entity  costs.  A 
mecjical  center  with  a  broad-scope 
program  would  pay  a  base  annual  fi^e  of 
$30j900  and  an  additional  chu.rge  of 
$1,870,  for  a  total  FY  1994  annual  fee 
of$b2,570. 

Section  171.17    Proration 

10  CFR  171.17  would  be  amended  to 
add  a  proration  provision  for  materials 
licenses  and  to  revise  the  provision  for 
reactors.  The  annual  fee  for  materials 


licenses  would  be  prorated  based  on 
applications  fdcd  after  October  1  cf  tlie 
fiscal  year  eithor  to  reduce  the  sccpe  of 
a  license  or  to  terminate  a  license.  Those 
m.^'crials  licensees  who  fde  appliuitiuns 
between  October  1  and  Marc"i  it  of  the 
fiscal  year  to  dovvngrade  the  license  or 
terminate  the  license  would  pay  one- 
half  the  annual  fee  stated  in  §  171.16(d) 
for  the  affected  fee  category(ies).  Those 
materials  licensees  filing  applications  to 
downgrade  cr  terminate  a  license  on  or 
afte.'  April  I  of  the  fiscal  year  would  pay 
the  fidl  annual  fee.  Those  licensees  who 
file  for  termination  or  dowr.grade  must 
also  permanently  cease  operations  of 
those  licensed  activities  during  the 
periods  mentioned  for  the  fee  to  be 
reduced.  Similarly,  materials  licensees 
who  were  issued  new  licenses  cr 
licenses  of  increased  scope  during  the 
fiscal  year  would  also  be  charged  a 
prorated  annual  fee  based  on  the  date  of 
issuance  of  the  ne%v  license  or  license 
amendment  increasing  the  scope.  New- 
materials  licenses  issued  during  the 
period  October  1  tlirough  March  31 
would  be  assessed  one-half  of  the  FY 
1994  annual  fee  stated  in  §  171.16(d)  for 
the  applicable  fee  categories.  New 
licenses  issued  on  or  after  April  1  would 
not  be  assessed  the  FY  1994  annual  fee. 
Materials  licenses  amended  during  the 
period  October  1  through  March  31  to 
increase  the  scope  would  be  assessed 
one-half  the  annual  fee  for  the  new  fee 
category(ies).  Materials  licenses 
amended  on  or  after  April  1  to  increase 
the  scope  would  not  be  assessed  the 
annual  fee  for  the  new  fee  categor>(ios). 

The  NRC  proposes  to  amend  the 
proration  provision  in  §  171.17 
applicable  to  reactors  to  provide  that  for 
licensees  who  have  requested  a  license 
amendment  to  withdraw  operating 
authority  permanently  during  the  FY 
the  annual  fee  will  be  prorated  based  on 
the  number  of  days  during  the  FY  the 
operating  license  was  in  effect  before 
the  possession-only  license  was  issued 
or  the  license  was  terminated. 

Footnote  1  of  10  CFR  171.1G(d)  would 
be  amended  lo  provide  for  a  waiver  of 
the  annual  fees  tor  those  licensees,  and 
holders  of  certificates,  registrations,  and 
approvals  who  either  filed  for 
termination  of  their  licenses  or 
approvals  cr  riled  for  possession  only/ 
storage  only  licenses  before  October  1. 
1993,  and  permanently  cease  licensed 
activities  entirely  by  September  30. 
1993.  All  other  licensees  and  approval 
holders  who  held  a  license  or  approval 
on  October  1. 1993  would  be  subjnct  to 
the  FY  1994  annual  fees. 

Section  171.19    Paym.ent 

This  section  would  be  revised  to  give 
credit  for  partial  payments  made  by 


certain  licensees  in  FY  1994  toward 
their  FY  1994  annual  foes.  The  NRC 
anticipfiti'S  that  thu  first,  second,  and 
third  quarterly  payments  for  FY  1994 
will  have  bften  made  by  operali;ig  powi:r 
reactor  lictnsees  and  so»T.e  materials 
licensee':,  before  the  final  rule  is 
effective.  Therefore.  NRC  will  credit 
payments  received  for  those  three 
quarters  toward  the  total  a.nnual  fee  to 
be  assessed.  The  NRC  will  adjust  the 
foiu-th  qua.n«r!y  bill  in  order  to  recover 
the  full  amount  of  the  revised  annual  fee 
or  to  n:ake  refunds,  as  necei,sary.  As  in 
FY  1993,  pcymen*.  of  Lhe  annual  fee  is 
due  on  the  el'fective  date  of  die  rule  and 
interest  accrues  from  the  effective  date 
of  the  nAr:.  However,  interest  will  be 
waived  if  payment  is  received  within  30 
days  from  the  effective  date  of  the  rule. 

During  the  past  three  years  m£my 
licensees  have  indicated  lliat  although 
they  held  a  valid  NRC  license 
authorizing  the  possession  and  use  of 
special  nuclear,  source,  or  byproduct 
material,  they  were  in  fact  either  not 
using  the  material  to  conduct  operations 
or  had  disposed  of  the  material  and  no 
longer  needed  the  license.  In  responding 
to  licensees  about  this  matter,  the  NRC 
has  stated  that  annual  fees  are  assessed 
based  on  whether  a  licensee  holds  a 
valid  NRC  license  that  authorizes 
possession  and  use  of  radioactive 
material.  Whether  or  not  a  licensee  is 
actually  conducting  operations  using 
the  material  is  a  matter  of  licensee 
discretion.  The  NRC  cannot  control 
whether  a  licensee  elects  to  possess  and 
use  radioactive  material  once  it  receives 
a  license  from  the  NRC.  Therefore,  the 
NRC  reemphasizes  that  the  annual  fee 
will  be  assessed  based  on  whether  a 
licensee  holds  a  valid  NRC  license  that 
authorizes  possession  and  use  of 
radioactive  material.  To  remove  any 
uncertainty,  the  NRC  issued  minor 
clarifying  amendments  to  10  CFR 
171.16.  footnotes  1  and  7  on  July  20. 
1993  (58  FR  38700). 

IV.  Environmental  Impact:  Categorical 
E.xclusion 

The  NRC  has  determined  that  this 
proposed  rule  is  the  type  cf  action 
described  in  categorical  e.\clusion  10 
CFR  51.22(r)(l).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  impact  assessment  ha> 
bc'Pn  prepared  for  the  proposed 
regula'Jo.':. 

V.  Paperwork  Reduction  Act  Statement 

This  proposed  rule  contains  no 
information  collection  requirements 
and.  therefore,  is  not  subject  to  the 
requircm.ents  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
etseq). 
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VI.  Regulatory  Analysis 

With  respect  to  10  CFR  Part  170,  this 
proposed  rule  was  developed  pursuant 
to  Title  V  of  the  Independent  Offices 
Appropriation  Act  of  1952  (lOAA)  (31 
U.S.C.  9701)  and  the  Commission's  fee 
guidelines.  When  developing  these 
guidelines  the  Commission  took  into 
account  guidance  provided  by  the  U.S. 
Supreme  Court  on  March  4, 1974,  in  its 
decision  of  National  Cable  Television 
Association,  Inc.  v.  United  States,  415 
U.S.  36  (1374)  and  Federal  Power 
Commission  v.  New  En^lcnd  Power 
Company,  415  U  S.  345  (1974).  In  those 
decision's,  the  Court  held  that  the  lOAA 
authorizes  an  agency  to  charge  fees  for 
special  benefits  rendered  to  identifiable 
persons  measured  by  the  "value  to  the 
recipient"  of  the  agency  service.  The 
meaning  of  the  IO.\A  was  further 
clarified  on  Dt-'cember  16.  1976,  by  four 
decisions  of  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia,  National 
Cable  Television  Association  v.  Federal 
Communications  Commission,  554  F,2d 
1094  (D.C.  Cir.  1976):  National 
Association  of  Broadcasters  v.  Federal 
Communications  Commission,  554  F.2d 
1118  (D.C.  Cir.  1976);  Electronic 
Industries  Associatiop  v.  Federal 
Communications  Commission,  554  F.2d 
1109  (D.C.  Cir.  1976)  and  Capital  Cities 
Com.munication,  Inc.  v.  Federal 
Communications  Commission,  554  F.2d 
1135  (DC.  Cir.  1976).  These  decisions  of 
the  Courts  enabled  the  Commission  to 
develop  fee  guidelines  that  are  still  used 
for  cost  recovery  and  fee  development 
purposes. 

Tne  Commission's  fee  guidelines  were 
upheld  on  August  24, 1979,  by  the  U.S. 
Court  of  Appeals  for  the  Fifth  Circuit  in 
Mississippi  Power  and  Light  Co.  v.  U.S. 
Nuclear  Regulatory  Commission,  601 
F.2d  223  (5th  Cir.  1979),  cert,  denied. 
444  U.S.  1102  (1980).  The  Court  held 
that— 

(1)  The  NRC  had  the  authority  to 
recover  the  full  cost  of  providing 
services  to  identifiable  beneficiaries; 

(2)  The  NRC  could  properly  assess  a 
fee  for  the  costs  of  providing  routine 
inspections  necessary  to  ensure  a 
licensee's  compliance  with  the  Atomic 
Energy  Act  and  with  applicable 
regulations; 

(3)  The  NRC  could  charge  for  costs 
incurred  in  conducting  environmental 
reviews  required  by  NEPA; 

(4)  The  NRC  properly  included  the 
costs  of  uncontested  hearings  and  of 
administrative  and  technical  support 
services  in  the  fee  schedule; 

(5)  The  NRC  could  assess  a  fee  for 
renewing  a  license  to  operate  a  low- 
ievel  radioactive  waste  burial  site;  and 

(6)  The  NRC's  fees  were  not  arbitrary 
or  capricious. 


With  respect  to  10  CFR  Fart  171,  on 
November  5,  1990,  the  Congress  passed 
PubUc  Law  101-508,  the  Omnibus 
Budget  Reconcihation  Act  of  1990 
(OBRA-90)  which  required  that  for  FYs 
1991  through  1995.  approximately  100 
percent  of  the  NRC  budget  authority  be 
recovered  through  the  assessment  of 
fees.  OBRA-90  was  amended  in  1993  to 
extend  the  100  percent  fee  recovery 
requirement  for  NRC  through  1998.  To 
accomplish  this  statutory  requirement, 
the  NRC,  in  accordance  with  §  171.13,  is 
publishing  the  proposed  amount  of  the 
FY  1994  annual  fees  for  operating 
reactor  licensees,  fuel  cycle  licensees, 
materials  licensees,  and  holders  of 
Certificates  of  Compliance,  registrations 
of  sealed  source  and  devices  and  QA 
program  approvals,  and  Government 
agencies.  OBRA-90  and  the  Conference 
Committee  Report  specifically  state 
that— 

(1)  The  annual  fees  be  based  on  the 
Commission's  FY  1994  budget  of  $535.0 
million  less  the  amoimts  collected  from 
Part  170  fees  and  the  funds  directly 
appropriated  from  the  NWF  to  cover  the 
NRC's  high  level  waste  program; 

(2)  The  annual  fees  shall,  to  the 
maximum  extent  practicable,  have  a 
reasonable  relationship  to  the  cost  of 
regulatory  services  provided  by  the 
Commission;  and 

(3)  The  armual  fees  be  assessed  to 
those  licensees  the  Commission,  in  its 
discretion,  determines  can  fairly, 
equitably,  and  practicably  contribute  to 
their  payment. 

Therefore,  when  developing  the 
annual  fees  for  operating  power  reactors 
the  NRC  continued  to  consider  the 
various  reactor  vendors,  the  types  of 
containment,  and  the  location  of  the 
operating  power  reactors.  The  annual 
fees  for  fuel  cycle  licensees,  materials 
licensees,  and  holders  of  certificates, 
registrations  and  approvals  and  for 
licenses  issued  to  Government  agencies 
take  into  account  the  type  of  facility  or 
approval  and  the  classes  of  the 
licensees. 

10  CFR  Part  171,  which  established 
annual  fees  for  operating  power  reactors 
effective  October  20, 1936  (51  FR  33224; 
September  18, 1986),  was  challenged 
and  upheld  in  its  entirety  in  Florida 
Power  and  Light  Company  v.  United 
States.  846  F.2d  765  (D.C.  Cir.  1988), 
cert,  denied,  490  U.S.  1045  (1989). 

10  CFR  Parts  170  and  171,  which 
established  fees  based  on  the  FY  1989 
budget,  were  also  legally  challenged.  As 
a  result  of  the  Supreme  Court  decision 
in  Skinner  v.  Mid-American  Pipeline 
Co..  109  S.  Ct.  1726  (1989).  and  the 
denial  of  certiorari  in  Florida  Power  and 
Light,  all  of  the  lawsuits  were 
withdrawal. 


The  NRC's  FY  1991  annual  fee  rule 
was  largely  upheld  by  the  D.C.  Circuit 
Court  of  Appeals  in  Allied  Signal  v. 
NBC,  988  F.2d  146  (DC.  Cir.  1993). 

VII.  Regulatory  Flexibility  Analysis 

The  NRC  is  required  by  the  Omnibus 
Budget  Reconciliation  Act  of  1990  to 
recover  approximately  100  percent  of  its 
budget  authority  through  the  assessment 
of  user  fees.  OBRA-90  further  requires 
that  the  NRC  establish  a  schedule  of 
charges  that  fairly  and  equitably 
allocates  the  aggregate  amount  of  these 
charges  among  licensees. 

This  proposed  rule  establishes  the 
schedules  of  fees  that  are  necessary  to 
implement  the  Congressional  mandate 
for  FY  1994.  The  proposed  rule  results 
in  an  increase  in  the  fees  charged  to 
most  licensees,  and  holders  of 
certificates,  registrations,  and  approvals, 
including  those  licensees  who  are 
classified  as  small  entities  under  the 
Regulatory  Flexibility  Act.  The 
Regulatory  Flexibility  Analysis, 
prepared  in  accordance  with  5  U.S.C 
604,  is  included  as  Appendix  A  to  this 
proposed  rule. 

VIII.  Backiit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule  and  that  a 
backfit  analysis  is  not  required  for  this 
proposed  rule.  The  backfit  analysis  is 
not  required  because  these  proposed 
amendments  do  not  require  the 
modification  of  or  additions  to  systems, 
structures,  components,  or  design  of  a 
facility  or  the  design  approval  or 
manufacturing  license  for  a  facility  or 
the  procedures  or  organization  required 
to  design,  construct  or  operate  a  facility. 

List  of  Subjects 

10  CFR  Part  170 

Byproduct  material.  Import  and 
export  licenses.  Intergoverrmiental 
relations.  Non-payment  penalties. 
Nuclear  materials,  Nuclear  power  plants 
and  reactors.  Source  material.  Special 
nuclear  material. 

10  CFB  Port  171 

Annual  chargos,  Byproduct  material. 
Holders  of  certificates,  registrations, 
approvals,  Intergovernmental  relations. 
Non-payment  penalties,  Nuclear 
materials. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
and  5  U.S.C.  553.  tlie  NRC  is  proposing 
to  adopt  the  following  amendments  to 
10  CFR  parts  170,  and  171. 
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PART  170— FEES  FOR  FACILITIES, 
MATERIALS,  IMPORT  AND  EXPORT 
UCENSES.  AND  OTHER 
REGULATORY  SERVICES  UNDER  THE 
ATOMIC  ENERGY  ACT  OF  1954,  AS 
AMENDED 

1.  The  authority  citation  for  Part  170 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  9701.  96  Stat.  1051; 
se&  301.  Pub.  L.  92-314.  86  Stat.  222  (42 
vie  2201w):  sec.  201,  88  Stat.  1242.  as 
amkcded  (42  U.S.C.  5841);  sec.  205.  Pi;b.  L. 
10|i576.  104  SUt.  2842,  (31  U.S.C  902). 

2,  !n  §  170.3,  the  definition  special 
projects  is  revised  to  read  as  follows: 

§170  J    Dennitions. 

*         *         *         •        • 

Special  projects  means  those  requests 
submitted  to  the  Commission  for  review 
for  which  fees  are  not  otherwise 
specified  in  this  chapter.  Examples  of 
special  projects  include,  but  are  not 
limited  to,  topical  and  other  report 
reviews,  early  site  reviews,  waste 
solidification  facilities,  route  approvals 
for  shipment  of  radioactive  materials, 
and  services  provided  to  certify 
licensee,  vendor,  or  other  private 
industry  personnel  as  instructors  for 
peiTt  55  reactor  operators.  As  used  in  this 


part,  special  projects  does  not  include 
requests/reports  submitted  to  the  NRC; 

(1)  In  response  to  a  Generic  Letter  or 
NRC  Bulletin  which  does  not  result  in 
an  amendment  to  the  license,  does  not 
result  in  the  review  of  an  alternate 
method  or  reanalysis  to  meet  the 
requirements  of  the  Generic  Letter  or 
does  not  involve  an  unreviewed  safety 
issue: 

(2)  In  response  to  an  NRC  request  (at 
the  Associate  Office  Director  level  or 
above)  to  resolve  an  identified  safety  or 
environmental  issue,  or  to  assist  NRC  in 
developing  a  rule,  r^ulatory  guide, 
policy  statement,  generic  letter,  or 
bulletin;  or 

(3  J  As  a  means  of  exchanging 
information  between  industrj' 
organizations  and  the  NRC  for  the 
purpose  of  supporting  generic 
regulatory  improvements  or  efforts, 
•        •        •        •        * 

3.  Section  170.20  is  revised  to  read  as 
follows: 

§  1 70.20    Average  cost  per  professional 
Starr-hour. 

Fees  for  permits,  licenses, 
amendments,  renewals,  special  projects, 
part  55  requalification  and  replacement 
examinations  and  tests,  other  required 
reviews,  approvals,  and  inspections 

Schedule  of  Facjuty  Fees 

(See  footnotes  at  end  of  table] 


under  §§  170.21  and  170.31  that  are 
based  upon  the  full  costs  for  the  review 
or  inspection  will  be  calculated  using  a 
professional  staff-hoiu  rate  equivalent  to 
the  sum  of  the  average  cost  to  the 
agency  for  a  professional  staff  member, 
including  salary  and  benefits, 
administrative  support,  travel,  and 
certain  program  support.  The 
professional  staff-hour  rate  for  the  NRC 
based  on  the  FY  1994  budget  is  $133  per 
hour. 

4.  In  §  170.21.  the  introductory 
paragraph.  Category  J,  Category  K.  and 
footnotes  1  and  2  to  the  table  are  revised 
and  a  new  footnote  4  is  added  to  read 
as  follows: 

§  170.21    Schedule  of  fees  for  production 
and  utilization  facilities,  review  of  standard 
referenced  design  approval  special 
projects.  Inspections  arxl  import  and  export 
licenses. 

Applicants  for  construction  permits, 
manufacturing  Ucenses.  operating 
licenses,  import  and  export  licenses, 
approvals  of  facility  standard  reference 
designs,  requalification  and  replacement 
examinations  for  reactor  operators,  and 
special  projects  and  holders  of 
construction  permits,  licenses,  and 
other  approvals  shall  pay  fees  for  the 
following  categories  of  services. 


Facility  categories  and  type  of  fees 


Fees'  2 


J.  Special  Projects: « 

Approvals  and  preapplication/licensing  activities. 
Inspections 


Full  cost 
Full  Cost 


Import  and  export  licenses: 
Licenses  for  ttie  import  and  export  onfy  of  production  and  utilization  facilities  or  the  import  and  export  only  of  com- 
ponents for  production  and  utilization  facilities  issued  pursuant  to  10  CFR  part  110. 

1.  Application  for  import  or  export  of  reactors  and  other  facifittes  and  components  wtiich  must  be  reviewed  by  the 
Commission  arxl  the  Executive  Branch,  for  example,  actions  under  10  CFR  1 10.40(b). 

Application— new  license 

AmerxJment 

2.  Application  for  import  or  export  of  reactor  compca\erit&  and  initial  exports  of  other  equipment  requiring  Executive 
Branch  review  onjy.  for  example,  those  actions  under  10  CFR  1 10.41  (a)(1H8)- 
Applicatioiv— new  license 

Application  for  export  of  components  requiring  foreign  govemmer*  assurances  only. 

Applicatiorv—r»w  license 

Amendment 

ApplicatKjn  for  export  or  import  of  ottw  facility  components  and  equipment  not  requiring  Conwnisston  review. 
Executive  Branch  review,  or  foreign  government  assurances. 

Application — new  license _ _ _ _ _... 

Amendment _ , , 

Minor  amerxlment  of  any  export  or  import  license  to  extend  the  expiration  date,  change  domestic  infomnabon. 
or  make  ottier  revisions  which  do  not  require  ar^lysis  or  review. 


$8,600. 
S8.600. 


$5,300. 
$5,300. 

$3,300. 
$3,300. 


$1,300. 
$1,300. 
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Facility  categories  and  type  of  fees 

Fees ' 2 

Amendment 

S130 

1  Fees  will  not  be  charged  for  orders  issued  by  the  Commission  pursuant  to  §2.202  of  this  chapter  or  for  amendments  resulting  specifically 
from  the  requirements  of  these  types  of  Commission  orders.  Fees  will  be  charged  for  approvals  issued  under  a  specific  exemption  provision  of 
the  Commtssion's  regulations  under  Title  10  of  the  Code  of  Federal  Regulations  (e.g.  §§50.12,  73.5)  and  any  other  sections  now  or  hereafter  in 
effect  regardless  of  whether  the  approval  is  in  the  form  of  a  license  amendment,  letter  of  approval,  safety  evaluation  report,  or  other  form.  Fees 
for  licenses  in  this  schedule  that  are  initially  Issued  for  less  than  full  power  are  based  on  review  through  the  issuance  of  a  full  power  license 
(generally  full  power  is  considered  1 00  percent  of  the  facility's  full  rated  power).  Thus,  if  a  licensee  received  a  low  power  license  or  a  temporary 
license  for  less  than  full  power  arxl  subsequently  receives  full  power  auttiority  (by  way  of  license  amendment  or  otherwise),  the  total  costs  lor  the 
license  will  be  determined  through  ttiat  penod  when  auttiority  is  granted  for  full  power  operation.  If  a  situation  arises  in  which  the  Commission  de- 
termines ttiat  full  operating  power  for  a  particular  facility  should  be  less  ttian  1 00  percent  of  full  rated  power,  the  total  costs  for  the  license  will  be 
at  that  determined  lower  operating  power  level  and  not  at  the  100  percent  capacity. 

2  Full  cost  fees  will  be  determined  based  on  the  professional  staff  time  arxj  appropriate  contractual  support  services  expended.  For  applications 
currently  on  file  and  for  which  fees  are  determined  based  on  ttie  full  cost  expe-nded  for  the  review,  the  professional  staff  hours  expended  for  the 
review  of  the  appltcation  up  to  the  effective  date  of  this  rule  will  be  determined  at  ttte  professional  rates  established  for  the  rules  that  became  ef- 
fective on  June  20,  1984,  January  30,  1989,  July  2,  1990,  August  9,  1991,  August  24,  1992,  and  August  19,  1993,  as  appropriate.  For  those  ap- 
plications currently  on  file  for  which  review  costs  have  reactied  an  applicable  fee  ceiling  established  t>y  the  June  20,  1984,  and  July  2,  1990, 
rules  but  are  still  pending  completion  of  the  review,  ttie  cost  incurred  after  any  applicable  ceiling  was  reached  through  January  29,  1989,  will  not 
be  billed  to  the  applicant.  Any  professional  staff-fx)urs  expended  atx)ve  ttxjse  ceilings  on  or  after  January  30,  1989,  will  be  assessed  at  the  appli- 
cable rates  established  by  §  170.20,  as  appropriate,  except  for  topical  reports  whose  costs  exceed  $50,000.  Costs  which  exceed  550,000  for  any 
topical  report,  amendment,  revision  or  supplement  to  a  topical  rep)ort  completed  or  under  review  from  January  30,  1989,  through  August  8.  1991, 
will  not  be  billed  to  the  applicant.  Any  professional  hours  expended  on  or  after  August  9.  1991,  will  be  assessed  at  the  applicable  rate  estat)- 

lished  in  §  1 70.20.  In  no  event  will  the  total  review  costs  be  less  than  twice  the  hourly  rate  shown  in  §  170.20. 

•  •  •  ••  •  • 

*  Fees  will  not  be  assessed  for  requests/reports  submitted  to  the  NRC: 

1.  In  response  to  a  Generic  Letter  or  NRC  Bulletin  tfiat  does  not  result  in  an  amendment  to  the  license,  does  not  result  in  the  review  of  an  al- 
ternate method  or  reanalysis  to  meet  the  requirements  of  the  Generic  Letter  or  does  not  involve  an  unreviewed  safety  issue; 

2.  In  response  to  an  NRC  request  (at  ttie  Associate  Office  Director  level  or  above)  to  resolve  an  identified  safety  or  environmental  issue,  or  to 
assist  NRC  in  developirig  a  rule,  regulatory  guide,  policy  statement,  generic  letter,  or  bulletin;  or 

3.  As  a  means  of  exchanging  information  between  industry  organizations  and  the  NRC  for  the  purpose  of  supporting  generic  regulatory  inv 
provements  or  efforts. 


5.  Section  170.31  is  revised  to  read  as 
follows: 


§170.31    Schedule  of  fees  for  materials 
licenses  and  other  regulatory  services, 
Including  inspections,  and  Import  and 
export  licenses. 

Applicants  for  materials  licenses, 
import  and  export  licenses,  and  other 
regulatory  services  and  holders  of 

Schedule  of  Materials  Fees 

[See  footnotes  at  end  of  table] 


materials  Ucenses,  or  import  and  export 
licenses  shall  pay  fees  for  the  following 
categories  of  services.  This  schedule 
includes  fees  for  health  and  safety  and 
safeguards  inspections  where 
applicable. 


Category  of  materials  licenses  and  type  of  fees ' 

1.  Special  nuclear  material: 

A.  Licenses  for  possession  and  use  of  200  grams  or  more  of  plutonium  in  unsealed  form  or  350  grams  or  more  of 
contained  U-235  in  unsealed  form  or  200  grams  or  more  of  U-233  in  unsealed  form.  This  includes  applications 
to  terminate  licenses  as  well  as  licenses  authorizing  possession  only: 

License,  Renewal,  Amendment 

Inspections  

B.  Licenses  for  receipt  and  storage  of  spent  fuel  at  an  independent  spent  fuel  storage  installation  (ISFSI): 

License,  Renewal,  Amendment 

Inspections  

C.  Licenses  for  possession  and  use  of  special  nuclear  material  in  sealed  sources  contained  in  devices  used  in  irv 
dustrial  measuring  systems,  including  x-ray  fluorescence  analyzers:  * 

Application — New  license 

Renewal 

Amendmerrt  

Inspections  

D.  All  other  special  nuclear  material  licenses,  except  licenses  authorizing  special  nuclear  material  in  unsealed 
form  in  comt)ination  that  would  constitute  a  critical  quantity,  as  defined  in  §  150.1 1  of  this  chapter,  for  which  the 
licensee  shall  pay  the  same  fees  as  those  for  Category  1  A:  * 

Applicatiorv— New  license 

Renewal 

Amendment  

Inspections  

E.  Licenses  for  construction  and  operation  of  a  uranium  enrichment  facility. 

Application 

License,  Renewal.  AmerKJment 

Inspections  

2.  Source  material: 


Fee  2  3 


Full  Cost. 
Full  Cost. 

Full  Cost. 
Full  Cost. 


$570 
680 
360 
670 


600 
430 
330 
1,200 

125,000 
Full  Cost. 
Full  Cost. 
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Category  of  matenals  licenses  and  type  of  fees ' 


E, 


.  Licenses  for  possession  and  use  of  source  material  in  recovery  operations  such  as  milling,  in-situ  leaching 
heap-leaching,  refining  uranium  mill  concentrates  to  uranium  hexafluoride,  ore  txjying  stations,  ion  exchange  fa- 
cilities arxl  in  processing  of  ores  containing  source  material  for  extraction  of  metals  other  than  uranium  or  tho- 
rium, including  licenses  authorizing  tfie  possession  of  byproduct  waste  material  (tailings)  from  source  material 
recovery  operations,  as  well  as  licenses  authorizing  the  possession  and  maintenance  of  a  facility  in  a  standby 

iTiOClGr 

License.  Renewal.  Amendment 

Inspections !!!!"!.!!!!!!"!"" 

d.  Licenses  which  authorize  only  the  possession,  use  andw  installation  of  source  matenalfo7 shielding" 

Application — New  license 

Renewal .'. !.!!!!.!!!!!!!.!!"!!! 

Amendment I!!!!!!!!!!!.!!!!!!!"! 

Inspections I."!!!!!!!!!!!."!!!!!." 

All  other  source  material  licenses:  " 

Application — New  license 

Renewal !.!!!!!!."!!! 

Amendment  !...!....!!!!!!!!"!!!!"! 

laspections !!!!!!"!!!!!!!""!!1"!!!!"!!!!!.7!! 

Byproduct  material: 
',.  Licenses  of  broad  scope  for  possession  and  use  of  byproduct  material  issued  pursuant  to  parts  30  and  33  of 
this  chapter  for  processing  or  manufacturing  of  items  containing  byproduct  material  for  commercial  distribution 
Application — New  license 

Renewal ;. !.!.!."!!!!!!"!!!."!!!"" 

Amendment .- !.!.!!!!!!!!!!!!!!!!!"!!!!!!! 

Inspections !.!.!."!."."!!!!!!!]!!!." 

.  Other  licenses  for  possession  and  use  of  byproduct  material  issued  pursuant  to  part  30  of  this  chapter  for  proc- 
essing or  manufacturing  of  items  containing  byproduct  material  for  commercial  distribution: 
Application — New  license 

Renewal !!!!!!"!!!!"!!!!!.!!!!!!!!!! 

Amendment "!"!!!!!!!!"!!."!!!!!!""!!" '. 

Inspections !..!"!!!!!".'""."!!! 

3.  Licenses  issued  pursuant  to  §§32.72.  32.73.  and'or  32.74  of  this  chapter  authorizing  the  processing  ofTOnu- 
facturing  and  distribution  or  redistribution  of  radiopharmaceuticals,  generators,  reagent  kits  and/or  sources  and 
devices  containing  byproduct  material: 

Application— New  license 

Renewal 


Fee23 


Amendment  

Inspections !.."!!!!!"!..""!""!!!!!!"!.""" 

.  Licenses  and  approvals  issued  pursuant  to  §§32.72,  32.73,  and/or  32.74  of  this  chapter  authorizing  distribution 
or  redistribution  of  radiopharmaceuticals,  generators,  reagent  kits  and/or  sources  or  devices  not  involving  proc- 
essing of  byproduct  material: 

Application — New  license 

Renewal 


Amendment  

Inspections !.!!«."."!!!!!!!!."!!!!!!!!!!!!!!!!!."!!!!!!."!!!! 

Licenses  for  possession  and  use  of  byproduct  material  in  sealed  sources  for  in-adiation  of  materials  in  wtiich 
tfie  source  is  not  removed  from  its  shield  (self-shielded  units): 
Application — New  license 

Renewal !..!.!!!"""!!!."!!!."!!!."."!!!!!"."" 

Amendment !.!!."."!!!!!!!!!!i!"!!!!!!I!""!""! 

Inspections  .ZZ^'Z""""'"'^"". 

Licenses  for  possession  and  use  of  less  than  10,000  curies  of  byproduct  material  in  sealed  sources  for  in^adia^ 
tion  of  materials  in  which  the  source  is  exposed  for  irradiation  purposes.  This  category  also  includes  underwater 
in-adiators  for  irradiation  of  materials  where  the  source  is  not  exposed  for  irradiation  purposes. 

Applicatiorv— New  license 

Renewal ..!l!!!i!!!!ii!!i"! 

Amendment !...!"!"!!!!!!!!!!"!!!!!!".."! 

Inspections !!...!.!!!!!!!."!!."!!.!!!!!!."!!.."!!!!!!!!."." 

.  Licenses  for  possession  and  use  of  10,000  curies  or  more  of  byproduct  material  in  sealed  sources  for  in^adia- 
tion  of  materials  in  which  the  source  is  exposed  for  irradiation  purposes.  This  category  also  includes  underwater 
irradiators  for  irradiation  of  materials  where  the  source  is  not  exposed  for  irradiation  purposes. 
Application — New  license 

Renewal !...!!7.!!!!!!!!!I™i!!!!!!I!!!!!!!!!!!i!!!!!!!!!!!! 

Amendment  '..""'""'".'". 

Inspections !.!!!!!!."!.."!!!!!!!!!!!." 

IW  Licenses  issued  pursuant  to  subpart  A  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  mate- 
rial that  require  device  review  to  persons  exempt  from  the  licensing  requirements  of  part  30  of  this  chapter,  ex- 
cept specific  licenses  authorizing  redistribution  of  items  that  have  been  auttiorized  for  distribution  to  persons  ex- 
BPfipt  from  the  licensing  requirements  of  part  30  of  ttiis  chapter 

Applicatiof>— New  license _ 

Renewal '. 


Full  Cost 
f-ull  Cost. 

230 
160 
270 
560 

2.500 
1,400 
450 
2,500 


2,700 
1.700 
470 
9,800* 


1.300 
2,200 
600 
3.000* 


3,500 
3,000 
490 
3.400 


1,300 
550 
370 
3.000 


930 
760 
330 
1.200 


1.300 
1.000 
330 
1.300 


5.300 
4.800 
640 
4,100 


2.400 
2,300 
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Category  of  materials  licenses  and  type  of  fees  ^ 


Fee23 


Amendrnent  — 

Inspections  ~ - - — ~ 

I.  Licenses  issued  pursuant  to  subpart  A  of  part  32  of  this  chapter  to  distribute  itenis  containing  byproduct  material 
or  qijamit)es  of  byproduct  material  that  do  not  require  device  evaluation  to  persons  exemp*  from  the  licensing 
requirements  of  paiX  30  of  this  chapter,  except  for  specific  licenses  auttwrizing  redistritxition  of  items  that  have 
tseen  auttxsrized  for  distribution  to  persons  exempt  from  the  licensing  requirements  of  part  30  of  this  chapter: 

Applicatior>— New  license ~ 

Rer>ewat — 

Inspections  

J.  Licenses  issued  pursuant  to  sutjpart  B  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  mate- 
rial that  require  sealed  source  and/or  device  review  to  persor«  generally  licensed  under  part  31  of  this  chapter, 
except  specific  licenses  authorizing  redistribution  of  items  that  tiave  been  authorized  for  distritxition  to  persons 
generally  licensed  under  part  31  of  this  chapter: 

Application — New  license „ ~ ~ ~ - 

Renewal _ - 

Amendment . — ~ - - - 

Inspections  

K.  Ucenses  issued  pursuant  to  sutjpart  B  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  mate- 
rial or  quantities  of  byproduct  material  ttiat  do  r>ot  require  sealed  source  arxl/or  device  review  to  persons  gerv 
erally  licensed  under  part  31  of  this  chapter,  except  specific  licenses  auttiortzing  redtetributioo  of  items  that 
have  t>een  authorized  for  distribution  to  persons  generalty  licensed  uixler  part  31  of  this  ctiapter 

Application— New  license  „ - ~ 

Amendment  — . — .. — ~— — -. — .. — .- »..— 

Inspections  ~ - - 

L.  Licenses  of  broad  scope  for  possession  and  use  of  t)yproduct  material  issued  pursuant  to  parts  30  aind  33  of 
this  chapter  for  research  and  development  tfiat  do  not  auttrarize  commercial  distrilKition: 
Application— New  license _ — _ - 

Amendment  ~ 

Inspections  _ ~ - - 

M.  Other  licenses  for  possession  and  use  of  byproduct  nraterial  issued  pursuant  to  part  30  of  this  chapter  for  re- 
search and  development  that  do  not  authorize  commercial  distribution: 
Application — New  license 

Inspections  _ 

N.  Licenses  that  authonze  services  for  other  licensees,  except  (1)  licenses  that  auttxxize  only  catitxation  and/or 
leak  testing  services  are  sutiject  to  ttie  fees  specified  in  fee  Category  3P,  and  (2)  licenses  ttiat  authorize  waste 
disposal  services  are  subject  to  the  fees  specified  in  fee  Categories  4A,  4B,  40,  and  4D: 

Applicatiorv— New  license ~ 

Renewal  ._ „ 

Amendment „ — 

lnspectior»  _ „ — 

O.  Licenses  for  possession  and  use  of  byproduct  material  issued  pursuant  to  part  34  o(  this  chapter  foi  industrial 
radiography  operations: 

Applicatiorv— New  license .-. „ 

Renewal  .„ _ „ 

Amendment  . : „ _ 

Inspectiorw  

P.  All  other  specific  byproduct  material  licenses,  except  those  in  Categories  4A  through  9D:  « 

Application — New  license - _ 

Renewal _ 

Amendment  

Inspections  _ 

Waste  disposal  and  processing: 

A.  Licenses  specifically  authorizing  the  receipt  of  waste  byproduct  material,  source  material,  or  special  nuclear 
material  from  other  persons  for  the  purpose  of  contingency  storage  or  commercial  land  disposal  t>y  the  li- 
censee; or  licenses  authorizing  contir^gency  storage  of  iow-level  radioactive  waste  at  the  site  of  rnx^iear  po\««r 
reactors;  or  licenses  for  receipt  of  waste  from  other  persons  for  incir)eration  or  other  treatmertt,  packaging  of  re- 
sulting waste  and  residues,  and  transfer  of  packages  to  arx)ther  person  authorized  to  receive  or  dispose  of 
waste  material: 

License,  renewal,  amendrr^nt  

Inspections  _ 

B.  Licenses  specifically  authorizing  the  receipt  o<  waste  byproduct  material,  source  material,  or  special  nudear 
material  from  other  persons  for  the  purpose  of  padcaging  or  repackagirtg  the  material.  The  licensee  wiM  dispose 
of  the  material  by  transfer  to  another  person  authorized  to  receive  or  dispose  of  the  material: 

Application— Mew  license 

Amendment _„ ^. 


800 
1.100 


4.600 
2.700 
1,100 
1.000 


2.100 
1,400 
370 
1.800 


2.000 
1.400 
270 
1.000 


4.100 
2.200 
630 
4.700 


1.400 
1,500 
690 
2,200 


1,700 

2,100 

680 

2,400 


3.800 
2,900 

690 
3.5006 

570 
680 

360 
1,500 


FuRCosL 
Full  Cost 


4,000 
2.100 
430 
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(See  footnotes  at  end  of  table] 


Category  of  materials  licenses  and  type  of  fees ' 


Inspections  

C.  Licenses  specifically  authorizing  the  receipt  of  prepa'ckag^'waiste  bypriiud  matehai.'soiirc^ 
cial  nuclear  material  from  other  persons.  The  licensee  will  dispose  of  the  material  by  transfer  to  another  oerson 
authorized  to  receive  or  dispose  of  the  material: 

Application — New  license 

Renewal l."!!!!!!!"!!!!!!!!!!! 

Amendment !...!!!!!.!!!!!!!."![!!! 

Inspections !.™.""!!"!!!!!!!.."""!!!!!!!."1"1 

D.  Licenses  specificalty  authorizing  the  receipt  from  oti^ri^reons'of'b7pro<^ucrmate^^^^^^ 
1 1.e.(2)  of  the  Atomic  Energy  Act  for  possession  and  disposal  except  those  licenses  subject  to  fees  in  Category 

License,  renewal,  amendment  

Inspections ".!"!"!!"""!!!!!!! 

5,  Well  logging:  

A.  Licenses  for  possession  and  use  of  byproduct  material,  source  material,  and/or  special  nuclear  materia)  for  well 
logging,  well  surveys,  and  tracer  studies  other  than  field  flooding  tracer  studies: 

Application — New  license 

Renewal !!."!!!"!""!....""!!!!!!!!". 

Amendment  !!!!!!!!!!!!!!!!!."! 

Inspections  '""'"'"""'"'. 

B.  Licenses  for  possession  and  use  of  byproduct  material  for  field  flooiing  tracer  studies 

License,  renewal,  amendment  

Inspections !!""!"."""""" 

6  ►Juclear  laundries:  

A.  Licenses  for  commercial  collection  and  laundry  of  items  contaminated  with  byproduct  material  source  material 
or  special  nuclear  material: 
Application — New  license 

Renewal !!!!."."!!."!!!."!"!!!."."!!." 

Amendment "!!!.""!!!!!!!!!!!! 

Inspectons  "...".""""!!"!..."!!"."! 

^uman  use  of  byproduct,  source,  or  special  nuclear  material: 

A.  Licenses  issued  pursuant  to  parts  30,  35,  40,  and  70  of  this  chapter  for  human  use  of  byproduct  material 
source  nnaterial.  or  special  nuclear  material  in  sealed  sources  contained  in  teletherapy  devices- 
Application— New  license 

Rer>ewai 11"!!!!!!!!.!!!!."."!!.. 

Amendment  .."!"!!!."!!!."!".!"!!!" 

Inspections '"^ "''"'"""''"'[ 

B.  Licenses  of  broad  scope  issued  to  medical  institutions  or  two  or  more  physicians  pursuant  to  parte  30,  33  35 
40,  and  70  of  this  chapter  authorizing  research  and  development,  including  human  use  of  byproduct  material 
except  licenses  for  byproduct  material,  source  material,  or  special  nuclear  material  in  sealed  sources  contained 
in  teletherapy  devices: 

Application — New  license 

Renewal ..!.."."!.!!!!!!!."."."!!!. 

Amendment  '""."!""!."!!"!!m 

Inspections !."!."!!!!!!"!.".".!!."!!! 

C.  Other  licenses  issued  pursuant  to  parts  30.  35.  40,  and  70  of  this  chapterf'of  hurrian  use  of  b^^ 
source  material,  and/or  special  nuclear  material,  except  lioenses  for  byproduct  material,  source  matenal.  or  spe-' 
cial  nuclear  material  in  sealed  sources  contained  in  telel'Terapy  devices; 

Application — New  license  

Renewal !.!."I.!!!"!."!!."!!!!!!."." 

Amendment  "!!!!!!!!!""."..."!". 

Inspections  !....!.."!!"" 


8. 


Civil  defense: 

A.  Licenses  for  possession  and  use  of  byproduct  material,  source  matenal.  or  special  nuclear  material  for  civil  de- 
fense activities: 

Application — New  license 

Renewal !.!!."!!."."!"!I."... 

Amendment  i!™!."!.".."!!!"!!!!!!!! 

Inspections ."."."!.!"!.""!!."!.""!"!!! 

9.  pevice.  product,  or  sealed  source  safety  evaluation: 

A.  Safety  evaluation  of  devices  or  producte  containing  byproduct  material,  source  material,  or  special  nuclear  ma- 
terial, except  reactor  fuel  devices,  for  commercial  distnbution: 

Application — each  device 

Amendment — each  device  !.!!!!!!."."!!!!!!."!" 

Inspections !."!!!!.™!!!!"™!!!!."!!!!!!."!!!!!."!!!"."!!!!!! 

B.  Safety  evaluation  of  devices  or  producte  containing  byproduct  material,  source  maXeiiai  "or  speciainij^^ 
terial  manufactured  in  accordance  with  ttie  unique  specifications  of,  and  for  use  by.  a  single  applicant,  except 
reactor  fuel  devices: 

Application — each  device 

Amendment— each  device  „ !....!."!!!!."."!!!!"!."!..."..""!" 

Inspections !.."!.""!."."!!!!].".."]!!!!!."."!!.!.."!!!!!"! 


Fee23 


2.300 


1.500 
1,100 
250 
2,800 


Full  Cost 
Full  Cost. 


3,700 
3.900 
650 
3.600 

Full  Cost. 
1.300 


4,500 
2.900 
700 
4,500 


3.700 
1.200 
560 
2.300 


2,700 
3500 
500 
8.700 


1,100 
1,400 
500 
2,100 


670 
700 
480 
1.100 


3.700 
1.300 
Full  Cost 


1.900 
670 
Full  Cost 
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Category  of  materials  licenses  and  ^ype  o1  fees ' 


Fee '3 


C.  Safety  evahjaSon  of  sealed  sources  containing  byproduct  iraterial,  source  material.  Of  spociaJ  nuclear  material, 
except  reactor  fuel,  for  commercial  iistrrbctjoi: 

Application— each  source _ - 

Amendment— each  source 

Inspections  

D.  Safety  e>.-a!uation  of  sealed  sources  containing  byproduct  material,  source  material,  or  special  nuclear  material, 
maiufact'jrod  in  accordance  *ith  the  unique  specifications  of.  and  for  use  by,  a  single  applicart,  except  reactor 
fuel: 

Applicatiorv— each  source _ — „ 

Amendment — each  source 

Irspeobons  » 

10.  Transportation  of  radioactive  material: 

A.  Evaluation  of  casks,  packages,  and  shipping  containers: 

Approval,  Renewal,  Arr\eridment _ _ _ _ „ 

Inspections  - 

B.  Evaluation  of  10  CFR  part  71  quality  assurance  progranrre: 

Application — Approval  

Renewal 

Amendment  _ - _ _ 

Inspections  _ - - _ » 

1 1 .  Review  of  standardized  spent  fuel  facilities: 

Approval,  Renewal,  Amendment _ 

12.  Special  projects: « 

Approvals  and  preapplication/licensing  activities _ 

Inspections  _ _ 

13.  A.  Spent  fuel  storage  casK  Certificate  of  Complianc©: 

Approvals 

Amendments,  revisions,  and  supplements  _ — _ 

Reapproval  — .. ..... 

B.  Inspections  related  to  spent  fuel  storage  cask  Certificate  of  Compliance .„... .. 

C.  Inspections  related  to  storage  of  spent  fuel  under  §72210  of  this  chapter _ _. 

14.  Byproduct,  source,  or  special  nuclear  material  licenses  arxj  other  approvals  authorizing  decommissioning,  decorv 
tamination,  redamaticn,  or  site  restoration  activities  pursuant  to  10  CFR  parts  30,  40.  70,  and  72  of  this  chapter. 

Approval.  Renewal.  AmerxJmer* _ _ 

Inspections  _ „ „ _ 

15.  Import  and  Export  licenses: 

Licenses  issued  pursuant  to  10  CFR  part  1 10  of  this  chapter  for  the  import  and  export  only  of  special  nuclear  ma- 
terial, source  material,  Ijyproduct  material,  heavy  water,  tritium,  or  nuclear  grade  graphite. 

A.  Appltoation  for  import  or  export  of  HEU  and  other  materials  wtiich  must  be  reviewed  by  the  Commission  and 
the  Executive  Brarich,  for  example,  those  actions  under  10  CFR  110.40(b). 

Application-new  license — 

B.  Application  for  import  or  export  of  special  nuclear  material,  heavy  water,  nuclear  grade  graphite,  tritium,  arxl 
source  material,  and  initial  exports  of  materials  requiring  Executive  Branch  review  only,  for  example,  those  ac- 
tions under  10  CFR  1 10.41  (a)(2H8). 

Application-new  iKense 

Amendment  — _.....__...._„...„..__„_..„.„..„.....„_„„ 

C.  Application  for  export  of  routine  reloads  of  LEU  reactor  fuel  and  exports  of  soured  nrtaterial  requiring  foreign 
government  assurances  only. 

Applicatiorvnew  lk»nse 

Amendment  ..„ _ 

D.  Application  for  export  or  import  of  other  materials  not  requiring  Commission  review.  Executive  Branch  review  or 
foreign  government  assurances. 

Applicatiorvnew  license 

Amendment  „ _ 

E.  Minor  amendment  of  any  export  or  import  license  to  extend  the  expiration  date,  change  domestic  iniorntation  or 
make  other  revisions  which  do  not  require  analysis  or  review. 

Amendment  _ „ 

16.  Reciprocity. 

Agreement  State  licensees  wtx}  cor>duct  activities  in  a  non-Agreement  State  uxler  the  reciprodly  provisions  o(  10 
CFR  150.20. 

Application  (each  filing  of  Form  241)  

Renewal . _ 

Revisions _ - 


800 
270 
Full  Cost 


400 
130 
Full  Cost. 


Full  Cost. 
Full  Cost. 

370 
280 
320 
Full  Cost. 

Full  Cost 
Full  Cost. 

Full  Cost. 
Full  Cost. 

Full  Cost 
Full  Cost. 
Full  Cost. 
FuUCost 
Full  Cost. 


FuflCost 
FuUCost. 


8300 
8300 


5.300 
5.300 


3.300 
3.300 


1,300 
1.300 


130 


700 
N/A 
200 


tor  1 1' '.' 
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Category  of  materials  licenses  and  type  of  fees 


Insoections 


Fee^i 


Fees  as  specified  in  ap- 
propnate  fee  cat- 
egories in  this  sec- 
tion. 


f  <pes  of  fees—Separate  charges,  as  shown  ii  the  schedu'e,  wM  be  assessed  for  p'eapplicatlon  consultations  and  reviews  and  applications 
I  low  lice.nses  and  approvals,  issuance  of  new  licenses  and  approvals,  amendments  and  renewrals  to  existing  licenses  and  approvals  sateW 
eva^  x)ns  o!  sealed  sources  and  devices,  and  inspections.  The  follow  ng  guidelines  apply  to  these  charges- 
(31  Apptic3*lon  fees— Applications  for  new  matenals  licenses  and  approvals;  applications  to  reinstate  expired,  terminated  or  inactive  licenses 


SI  25.000. 

(b)  Ucense/approval'rei/iew  ^ees— Fees  tor  applications  for  new  licenses  and  approvals  and  for  preapplication  consunations  and  reviews  sub- 
ject «o  tell  cost  fees  (fee  Catpgones  1A,  18,  IE,  2A.  4A.  40,  58,  10A,  1 1.  12.  13A,  and  14)  are  due  upon  notificatjon  by  the  Commission  in  ac- 
ccm-ce  with  §  1 70.12(b),  (e),  and  (f). 

{d  Penewaireapproval  fee*— Applications  for  renewal  of  licenses  ard  approvals  must  tie  accompanied  by  the  prescribed  renewal  fee  for  each 
catejgory,  except  that  fees  (or  applications  for  renewal  of  licenses  and  approvals  subject  to  full  cost  fees  \\ee  Categories  1A,  1B,  IE  2A  4A  4D 
59,  IDA,  1 1.  12,  13A,  and  14)  are  due  upon  notification  by  ttie  Commission  in  accordance  with  §  170  12(d) 

(cO  Amendment  fees— 

{ 1)  Applicalrons  for  amendments  to  licenses  and  approvals,  except  those  subject  to  fees  assessed  at  full  costs,  must  be  accompanied  by  the 
prescnbed  amendment  fee  for  each  license  affected.  An  application  for  an  amendment  to  a  license  or  approval  classified  in  more  than  one  fee 
category  must  be  accompanied  by  the  prescribed  amendment  fee  (or  the  category  affected  by  the  amendment  unless  the  amendment  is  applica- 
ble to  two  or  more  fee  categories  in  which  case  the  amendment  fee  (or  the  highest  (ee  category  would  apply.  For  those  licenses  and  approvals 
subject  to  full  costs  (fee  Cateoones  1A,  IB,  IE.  2A.  4A,  40,  5B,  10A.  11.  12,  13A.  and  14),  amendment  fees  are  due  upon  notification  by  the 
Comm;sstonin  accordance  with  §  170.12(c). 

(T;  An  app.iicatk)n  kx  amendment  to  a  materials  license  or  approval  that  would  place  ttie  license  or  approval  in  a  higher  fee  category  or  add  a 
new  «ee  category  must  be  accompanied  t>y  ttie  prescribed  application  (ee  for  the  new  category. 

(3)  An  application  for  amendment  to  a  license  or  approval  that  would  reduce  the  scope  of  a  licensee's  program  to  a  lov/er  (ee  category  must 
be  axompanied  by  the  prescribed  amendment  fee  (or  the  lower  (ee  category. 

(4)  Applications  to  terminate  lk;enses  authorizing  small  matenals  programs,  when  no  dismantling  or  decontamination  procedure  is  reauired  are 
not  subject  to  fees.  i-  >i        . 

(e)  Inspection  fees— Although  a  single  inspection  fee  is  shown  in  the  regulation,  separate  changes  will  be  assessed  for  each  routine  and 
nonnoutine  inspection  performed,  including  inspections  cor»ducted  by  the  NRC  of  Aareement  State  licensees  who  conduct  activities  in  non-Agree- 
ment States  under  the  reciprocity  provisions  of  10  CFR  150.20.  Inspections  resultir^  from  investigations  conducted  by  the  Office  of  Investigations 
and  noofoutine  inspections  tha^  result  from  third-party  allegations  are  not  sutiject  to  fees.  If  a  licensee  holds  more  than  one  matenals  license  at  a 
single  location,  a  fee  equal  to  the  highest  fee  category  covered  by  the  licenses  wilt  be  assessed  i(  the  inspections  are  conducted  at  the  same 
time  unJess  the  inspection  (ees  are  tiased  on  the  full  cost  to  conduct  the  inspection.  The  fees  assessed  at  full  cost  will  be  determined  based  on 
the  pfcfessionaJ  staff  time  required  to  conduct  the  inspection  nfiuttiplied  by  the  rate  established  under  §  170.20  plus  any  appl»cable  contractual 
support  services  costs  incurred.  Licenses  covering  more  ttian  one  category  will  be  charged  a  fee  equal  to  the  highest  fee  category  covered  by 
the  lioense.  Inspection  fees  are  due  upon  notification  by  the  Commission  in  accordance  with  §  170.12(g).  See  Footnote  5  and  6  for  other  msoec- 
tion  notes. 

2  Fees  will  not  be  charged  (or  orders  issued  by  the  Commission  pursuant  to  10  CFR  2.202  or  for  amendments  resulting  specifically  from  the  re- 
qijiremants  o(  these  types  o(  Commission  orders.  However,  fees  will  be  charged  (or  approvals  issued  under  a  specific  exemption  provision  o(  the 
Commission's  regulations  under  Title  10  o(  the  Code  o(  Federal  Regulations  (e.g..  10  CFR  30.11.  40.14.  70.14.  73.5,  and  any  other  sectiof«s  now 
or  hereafter  in  effect)  regardless  o(  whether  the  approval  is  inthe  (orm  of  a  license  amendment,  letter  of  approval,  safety  evaluation  report  or 
other  form.  In  addition  to  the  fee  sixjwn.  an  applicant  may  t)6  assessed  an  adcfctional  (ee  for  sealed  source  and  device  evaiuauons  as  shown  in 
Caiegones  9A  through  90. 

3  Full  cost  (ees  will  be  determined  tased  on  the  professional  staff  time  and  appropriate  contractual  supoorl  services  expended  For  those  appli- 
cations currerrtty  on  file  and  (or  which  fees  are  determined  l>as9d  on  the  full  cost  expended  (or  the  review,  the  protessional  staff  hours  expended 
for  tfte  review  of  the  applicaiion  up  to  the  effective  date  of  thi<5  njie  will  be  determined  at  the  professional  rates  established  (or  the  final  mies  that 
becaT.e  effective  on  June  20.  19S4.  Januarv  30,  1989.  Juty  2.  1990.  August  9,  1991.  August  24,  1992,  and  August  19,  1993  rules  as  appro- 
priate. For  applications  cuaently  on  die  for  wrhich  review  costs  have  reached  an  applicable  tee  ceiling  established  by  the  June  20.  19&4.  and  Juty 
2,  1190,  rules,  but  are  still  pending  completion  o(  tt>e  review,  the  cost  incun^ed  after  any  applicatiie  ceiling  was  reached  through  January  29, 
1989,  wMl  not  be  tnlled  to  the  applicant.  Any  professional  staff-hours  expended  above  those  ceilings  on  or  after  January  30.  1989,  will  be  as- 
sessed at  the  applicable  rates  established  by  §  170.20,  as  aporopnate.  except  for  topical  reports  whose  costs  exceed  $50,000.  Costs  which  ex- 
ceed $50,000  tor  each  topicai  report,  amendment,  rev-sion,  or  supplement  to  a  topical  report  completed  or  under  review  from  January  30,  1989. 
t^roijgn  August  8.  1991.  will  not  be  billed  to  the  applicant  Any  professional  hours  expended  on  or  after  August  9.  1991.  will  be  assessed  at  the 
appl'Cf-Ole  rate  established  in  §  1 7020.  The  minimum  total  review  cost  is  twice  the  hourly  rate  shown  in  §  1 70.20. 

«L.cansees  paying  fees  under  Categones  t  A.  IB,  and  IE  are  not  subject  to  fees  under  Categories  1C  and  ID  for  sealed  sources  authorized 
in  the  sarrra  license  except  in  those  instances  in  whicn  an  application  deals  only  witn  the  sealed  sources  autnorized  by  trie  license.  Applicants  for 
new  licenses  or  renewal  o'  existing  licenses  that  cover  both  byproduct  material  and  sp-ecial  nuclear  materia!  in  sealed  sources  (or  use  in  gauging 
devt<Jes  will  pay  the  appropriate  application  or  renewal  fee  for  (ee  Category  1C  only. 

5F3r  3  license  ajtha'izing  shielded  radiog^ap^.lc  installations  or  manufactunng  installations  at  more  than  one  address,  a  separate  fee  will  be 
assessed  for  inspection  of  each  location,  except  that  if  the  muttipJe  installat.<)ns  a.'c  inspected  dunng  a  single  visit,  a  single  inspection  fee  will  be 
assessed. 

6  roes  Will  not  be  assessed  for  request&'reports  submitted  to  tJie  NRC: 

1.  In  response  to  a  Generic  Letter  or  NRC  Buretin  that  dees  not  result  in  an  amendment  to  the  license,  does  not  result  m  the  review  of  an  al- 
ternate mettxxj  or  rear.a!ysi3  to  meet  the  requirements  of  the  Generic  Letter  or  does  not  involve  an  unreviewed  safety  issue; 

2. 'In  response  to  an  NRC  request  (at  the  Associate  Of. 'ice  Director  level  or  above)  to  resolve  an  identified  safety  or  environmental  issue,  or  to 
ass:3'  NRC  in  developing  a  rule,  regulatory  guide,  policy  statement,  generic  letter,  or  bulletin;  or 

3.  As  a  means  of  exchanging  iniormation  between  irxlustry  organizations  and  the  NRC  (or  the  purpose  of  supporting  generic  regulatory  im- 
provements or  efforts. 
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PART  171— ANNUAL  FEES  FOR 
REACTOR  OPERATING  LICENSES, 
AND  FUEL  CYCLE  LICENSES  AND 
MATERIALS  LICENSES,  INCLUDING 
HOLDERS  OF  CERTIFICATES  OF 
COMPLIANCE,  REGISTRATIONS,  AND 
QUAUTY  ASSURANCE  PROGRAM 
APPROVALS  AND  GOVERNMENT 
AGENCIES  LICENSED  BY  THE  NRC 

6.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  Sec.  7601,  Pub.  L.  90-272,  100 
Stat.  146,  as  amended  by  sec.  5601.  Pub.  L. 
100-203,  101  Stat.  1330,  as  amended  by  Sec. 
3201,  Pub.  L.  101-239,  103  Stat.  2106  as 
amended  bv  sec.  6101,  Pub.  L.  101-508.  104 
Stat.  1388.  "(42  L'.S.C.  2313):  <;ec.  301,  Pub.  L. 
92-314.  86  Stat.  222  (42  L'.S.C.  220l(w));  sec. 
201,  88  Stat.  1242.  as  amended  (42  I'  S.C. 
5841);  sec.  2903,  Pub.  L.  102-486,  106  Slat. 
3125,  (42  U.S.C.  2214  note). 

7.  In  §  171.11,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§171.11    Exemptions. 

(a)  *   *   * 

*         *        *         *         * 

(2)  Federally-owned  and  State-owned 
research  reactors  used  primarily  for 


educational  training  and  academic 
research  purposes.  For  purposes  of  this 
exemption,  the  term  research  reactor 
means  a  nuclear  reactor  that — 

(i)  Is  licensed  by  the  Nuclear 
Regulator}'  Commission  under  section 
104c.  of  the  Atomic  Energy  Act  of  1954 
(42  U.S.C.  2134(c))  for  operation  at  a 
thermal  power  level  of  10  megawatts  or 
lisss;  and 

(ii)  If  so  licensed  for  operation  at  a 
thermal  power  level  of  more  than  1 
megawatt,  does  not  contain — 

(A)  A  circulating  loop  through  the 
core  in  which  the  licensee  conducts  fuel 
experiments; 

(B)  A  liquid  fuel  loading;  or 

(C)  An  experimental  facility  in  the 
core  in  excess  of  16  square  inches  in 
cross-section. 
***** 

8.  In  §  171.15,  paragraphs  (a),  (b)(3), 
(c)(2).  (d),  and  (e)  are  revised  to  read  as 
follows: 


§171.15 
licenses. 


Annua!  Fees:  Reactor  operating 


(a)  Each  person  licensed  to  operate  a 
power,  test,  or  research  reactor  shall  pay 


the  annual  fee  for  each  unit  for  which 
the  person  holds  an  operating  license  at 
any  time  during  the  Federal  FY  in 
which  the  fee  is  due,  except  for  those 
test  and  research  reactors  exempted  in 
§  171.11(a)(1)  and  (a)(2). 

(b)  *   *   * 

(3)  Generic  activities  required  largely 
for  NRC  to  regulate  power  reactors,  e.g., 
updating  part  50  of  this  chapter,  or 
operating  the  Incident  Response  Center. 
The  base  FY  1994  annual  fees  for  each 
operating  power  reactor  subject  to  fees 
under  this  section  and  which  must  be 
collected  before  September  30,  1994,  are 
shown  in  paragraph  (d)  of  this  section. 

(c)'   *   * 

(2)  The  FY  1994  surcharge  to  be 
added  to  each  operating  power  reactor 
is  5275,000.  This  amount  is  calculated 
by  dividing  the  total  cost  for  these 
activities  (S29.7  million)  by  the  number 
of  operating  power  reactors  (108). 

(d)  The  FY  1994  part  171  annual  fees 
for  operating  power  reactors  are  as 
follows: 


Part  171  Annual  Fees  by  Reactor  Category  i 

[Fees  in  thousands) 


Reactor  vender 


Num- 
ber 


Base  fee 


Added 
cnarge 


Total  fee 


Estimated 
collections 


Babcock/Wilcox  . 
Combustion  Eng. 

GE  Mark  I  

GE  Mark  II  

GE  Mark  III  

Westingtiouse  .... 


Totals 


7 

15 

24 

8 

4 

50 


S2,840 
2,840 
2,821 
2,821 
2.821 
2,841 


275 
275 
275 
275 
275 
275 


S3,115 
3.115 
3.GS6 
3.096 
3,096 
3.116 


S21.805 
46.725 
74,304 
24.768 
12,384 
$155,800 


108 


5335,786 


1  Fees  assessed  will  vary  for  plants  west  of  the  Rocky  Mountains  and  for  Westinghouse  plants  with  ice  condensers. 


(e)  The  annual  fees  for  licensees 
authorized  to  operate  a  nonpower  (test 
and  research)  reactor  licensed  under 
part  50  of  this  chapter,  except  for  those 
reactors  exempted  from  fees  under 
§  171.11(a),  are  as  follows: 

Research  reactor  562.200 

Test  reactor  562,200 

***** 

9.  In  §  171.16,  the  introductory  text  of 
paragraph  (c)  and  paragraphs  (c)(4).  (d), 
nnd  (e)  are  revised  to  read  as  follows: 

C  171.16    Annua!  Fees:  Materials 
Licensees,  Holders  of  Certificates  of 
Compliance,  Holders  of  Sealed  Source  and 
Device  Registrations,  Holders  of  Quality 
Assurance  Program  Approvals  and 
Government  agencies  licensed  by  the  NRC. 
***** 

(c)  A  licensee  who  is  required  to  pay 
an  annual  fee  under  this  section  may 
qualify  as  a  small  entity.  If  a  licensee 


qualifies  as  a  small  entity  and  provides 
the  Commission  with  the  ppviper 
certification,  the  licensee  may  pay 
reduced  annual  fees  for  FY  1994  as 
follows: 


I^aximum 

annual  fee 

per  licensed 

category 

Small    Businesses    and   Small 

not-for-profit      Organizations 

(Gross  Annual  Receipts): 

5250,000  to  S3.5  miilion  

51,800 

Less  than  5250,000  

400 

Private     Practice     Physicians 

(Gross  Annual  Receipts): 

5250.000  to  51,0  miilion  

1,800 

Less  than  5250,000  

400 

Small    Governmental    Junsdic- 

tions  (Including  publicly  sup- 

ported    educational     institu- 

tions) (Population): 

20,000  to  50,000 

1.800 

Maximum 

annua!  fee 

per  licensed 

category 

Less  than  20,000  

4  CO 

Educational  Institutions  that  are 

not   State  or   Publicly   Sup- 

ported, and  have  500  Em- 

ployees or  Less  

1.800 

(4)  For  FY  l'»4,  the  maximum  annual 
fee  (base  annual  fee  plus  surcharge)  a 
small  entity  is  r.'quired  to  pay  is  51,800 
for  each  category  applicable  to  the 
license(s). 

(d)  The  FY  1994  annual  fees  for 
materials  licensees  and  holders  of 
certificates,  registrations  or  approvals 
subject  to  fees  under  this  section  are  as 
follows: 


Spe  iai  nuclear  materiaJ: 

.[})  Licenses  >0f  possession  and  jse  ol  U-235  or  phjtoniun  fcy  bjeJ  fabricaJicn  activities. 

High  Enriched  Fuel  I   License  No. 
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Schedule  of  Materials  Annual  Fees  and  Fees  for  Government  Agencies  Ucensed  by  nrc 

(See  foctnotes  at  end  of  table] 


Catego'7  ot  rnateriaJs  licenses 


SNM-Jt2 
SNNH24 

SNM-1168 

SNM-33 

SNN4-1097 

SNM-1227 

SNf^1107 

SNf^-696 


Docket  No. 


70-27 
70-143 

70-1201 

70-36 

70-1113 

70-1257 

70-1151 

70-734 


Ea£xo;k  and  Wilcox 

Nudccr  Fuel  Services ' 

Low  Ef1hc^ied  Fuel: 

B&W  Fuel  Company 

Combustion  Engineering  (Hematite) 

General  Electric  Company  

Siemens  Nuclear  Power 

Westinghouse  Electric  Company  

General  Atomic 

Surcharge  

A.  (2)  All  other  special  nuclear  materials  licenses  not  irx^luded  in  1.A.(1)  atxjve  for  possession  and  use  of  200 
grams  or  more  of  plutonium  in  unsealed  form  or  350  grams  or  more  of  contained  U-235  in  unsealed  fom>  or  200 

grams  or  more  of  U-233  in  unsealed  fonn 

Surcharge  " 

8.  Licenses  for  receipt  and  storage  of  spent  fuel  at  an  independent  spent  fuel  storage  installation  (ISFsi) " 

Surcharge  „ _ 

C.  Licenses  for  possession  and  use  of  special  nuclear  material  in  sealed  sources  contained  in  devices  leed  in  jrv 
dustnal  measuring  systems,  including  x-ray  fluorescence  analyzers 

Surcharge  !..."!!I1"! 

D.  All  other  special  nuclear  material  licenses,  except  licenses  authorizing  special  nuclear  material  in  unseated  fomi 
in  combination  that  would  constitute  a  critical  quantity,  as  defined  in  §150.11  of  th«  chapter,  for  which  the  li- 
censee Shan  pay  ttie  same  fees  as  those  for  Category  1.A.(2)  

Surcharge  _ ..!....!..!....!!.!... 

E.  Licenses  for  the  operation  of  a  uranium  enrichment  fadfity .'"..""". 

Source  material: 

A.(1)  Licenses  for  possession  and  use  of  source  materiai  »or  refining  uranium  mifl  concentrates  to  uranium 

hexafluoride 

Surcharge  _ """i!"""!.!!^!!"^!!"!".""!""! 

(2)  Licenses  for  possession  and  use  of  source  materia  in  recovery  operatiofw  such  as  milling,  in-sjtu 
teaching,  heap-teaching,  ore  buying  stations,  ion  exchange  facttities  and  in  processing  of  ores  cootaio- 
ing  source  material  for  extraction  of  metafs  other  than  urantum  or  thorium.  includ»ng  licenses  authorizing 
the  possession  of  byproduct  waste  material  (tailings)  from  source  material  recovery  operatiorw,  as  wefl 
as  Bcenses  authorizing  the  possession  and  maintenance  of  a  facjfity  in  a  standby  mode. 

Ctass  I  facilities  *  _ „ 

Cfass  H  faciities  * „ " ,]""'"""'""" 

Other  facilities !..™!.~!!!.„.™.._Z ™I™ 

Surcharge „ _ '""""""""'.., 

8.  Licenses  which  authorize  only  the  possession,  use  and^or  installation  of  source  material  tor  shielding  .lilT....!.. 

Surctiarge  ~.~.....™...—......~— ....»..•....„.._...„»...„„...„,.„._.  __ 

C.  M  other  source  material  licenses „ .„.._„..„..„ „„„_ .„._ „'„..."."™ ~!I!1 '""""" 

Surcharge  „ _ _  __ 

3.  Byprpduct  materiat:  " " " 

jA.  Licenses  of  broad  scope  for  possession  and  use  of  byproduct  material  issued  pursuant  to  parts  30  and  33  of 
this  chapter  for  processing  or  manufactunng  of  items  containing  byproduct  material  for  commerciai  cSstnbution  „ 

Surcharge  _      

,B.  Other  Icenses  for  possession  and  use  of  byproduct  materiai  issued  pursuant  to  part  30  of  this  chapter  tor  proo- 

j    essing  or  manufacturing  of  items  containing  t>yproduct  materiai  for  commercial  disti^ibution  ...„ „ _ 

!  Surctwrge  „ _ \ 

C.  Licenses  issued  pursuant  to  §§32.72,  32.73,  and/or  32.74  of  this  chapter  authorizing  the  pi-ocessing  <x  rn»»i^ 
facturing  and  distritxition  or  redistribution  of  radiopharmaceuticals,  generators,  reagent  lots  and/or  sources  and 
devices  containing  byproduct  material.  This  category  also  includes  the  possession  and  use  of  source  matenal  lor 
shielding  authorized  pursuant  to  part  40  of  ttw  chapter  when  included  on  the  same  license  _ 

Surcharge _ 

D.  Licenses  and  approvals  issued  pursuant  to  §§32.72.  32.73.  and/or  32.74  of  this  chapter  authorizing  distnbutiori 
or  redistntmtion  of  radiopharmaceuticals,  generators,  reagent  kits  and/or  sources  or  devices  not  involving  proc- 
essing of  byproduct  material.  This  category  also  includes  the  possession  and  use  of  source  material  for  shielding 

I  authorized  pursuant  to  part  40  of  this  chapter  when  included  on  the  same  license _ 

p.  Licenses  for  possession  and  use  of  byproduct  material  in  sealed  sources  for  irradiation  of  materials  in  which  the 

source  is  not  removed  from  its  shield  (self-shiekjed  units)  

Surcharge  

^.  Licenses  tor  possession  and  use  of  less  than  10.000  curies  of  byproduct  material  in  sealed  sources  for  irradia- 
tion of  materials  in  which  the  source  is  exposed  lor  Irradiation  purposes.  This  category  also  includes  underwater 

irradiators  for  irradiation  of  materials  in  which  the  source  is  not  exposed  for  irradiation  ptirposes ^ 

Surcharge , '_7_'. 


Annual  Fees '23 


S3.1 76.000 
3.176.000 

1.429,000 
1 .429.000 
1.429.000 
1,429,000 
1.429,000 
1.429.000 

55.770 


254.000 

55.770 

363.500 

1.670 

1,800 
170 


2.200 
1,670 
"N/A 


1.114,000 
55,770 


94,300 

41.200 

36,200 

170 

800 

170 

8.700 

1.670 


19.700 
1,670 

6,000 

1.670 


12.000 
1.670 


6,000 
170 

3.500 
170 


4.500 
170 
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G.  Licenses  for  possession  and  use  of  10,000  curies  or  more  of  byproduct  material  in  sealed  sources  for  irradiation 
of  materials  in  which  the  source  is  exposed  for  irradiation  purposes.  This  category  also  includes  underwater 
irradiators  for  irradiation  of  materials  in  which  the  source  is  not  exposed  for  irradiation  purposes 

Surcharge  

H.  Licenses  issued  pursuant  to  subpart  A  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material 
that  require  device  review  to  persons  exempt  from  the  licensing  requirements  of  part  30  of  this  chapter,  except 
specific  licenses  authorizing  redistribution  of  items  that  have  been  authorized  for  distribution  to  persons  exempt 

from  the  licensing  requirements  of  part  30  of  this  chapter 

Surcharge  ; 

I.  Licenses  issued  pursuant  to  subpart  A  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material 
'  or  quantities  of  byproduct  material  that  do  not  require  device  evaluation  to  persons  exempt  from  the  licensing  re- 
quirements of  part  30  of  this  chapter,  except  for  specific  licenses  authonzing  redistribution  of  items  that  have 

been  authorized  for  distribution  to  persons  exempt  from  the  licensing  requirements  of  part  30  of  this  chapter 

Surcharge  •"; 

J.  Licenses  issued  pursuant  to  subpart  B  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material 
that  require  sealed  source  and/or  device  review  to  persons  generally  licensed  under  part  31  of  this  chapter,  ex- 
cept specific  licenses  authorizing  redistrioution  of  items  that  have  been  authorized  for  distribution  to  persons 

generally  licensed  under  part  31  of  this  chapter 

Surcharge  V", 

K.  Licenses  issued  pursuant  to  subpart  B  of  part  31  of  this  chapter  to  distribute  items  containing  byproduct  nnatenal 
or  quantities  of  byproduct  material  that  do  not  require  seaied  source  and/or  device  review  to  persons  generally  li- 
censed under  part  31  of  this  chapter,  except  specific  licenses  authorizing  redistribution  of  items  that  have  been 

authorized  for  distribution  to  persons  generally  licensed  under  part  31  of  this  chapter  

Surcharge  ■" 

L  Licenses  of  broad  scope  for  possession  and  use  of  byproduct  material  issued  pursuant  to  part  30  and  33  of  this 

chapter  for  research  and  development  that  do  not  authorize  commercial  distribution  

Surcharge  • 

M.  Other  licenses  for  possession  and  use  of  byproduct  material  issued  pursuant  to  part  30  of  this  chapter  for  re- 
search and  development  that  do  not  authorize  commercial  distribution  

Surcharge  ■■ ""•" ";••■ 

N  Licenses  that  authorize  services  for  other  licensees,  except  (1)  licenses  that  authorize  only  calibration  and'or 
leak  testing  services  are  subject  to  the  fees  specified  in  fee  Category  3P,  and  (2)  licenses  thai  authonze  waste 

disposal  services  are  subject  to  the  fees  specified  in  fee  Categories  4A,  4B.  4C,  and  4D 

Surcharge 

O.  Licenses  for  possession  and  use  of  byproduct  material  issued  pursuant  to  part  34  of  this  chapter  for  industnal 
radiography  operations.  This  category  also  includes  the  possession  and  use  of  source  material  for  shielding  au- 
thorized pursuant  to  part  40  of  this  chapter  when  authorized  on  the  same  license  

Surcharge  

P.  All  other  specific  byproduct  material  licenses,  except  those  in  Categories  4A  through  9D 

Surcharge  

4.  Waste  disposal  and  processing: 

A.  Ucenses  specifically  authorizing  the  receipt  of  waste  byproduct  material,  source  nnatenal.  or  special  nuclear  ma- 
terial from  other  persons  for  the  purpose  of  contingency  storage  or  commercial  land  disposal  by  the  licensee;  or 
licenses  authorizing  contingency  storage  of  low-level  radioactive  waste  at  the  site  of  nuclear  power  reactors;  or 
licenses  for  receipt  of  waste  from  other  persons  for  incineration  or  other  treatment,  packaging  of  resulting  waste 
and  residues,  and  transfer  of  packages  to  another  person  authorized  to  receive  or  dispose  of  waste  material  

Surcharge  

B.  Licenses  specifically  authorizing  the  receipt  of  waste  byproduct  material,  source  material,  or  special  nuclear  ma- 
terial from  other  persons  for  the  purpose  of  packaging  or  repackaging  the  material.  The  licensee  will  dispose  of 
the  material  by  transfer  to  another  person  authorized  to  receive  or  dispose  of  the  material  

Surcharge  

C.  Ucenses  specifically  authorizing  the  receipt  of  prepackaged  waste  byproduct  nnaterial.  source  matenal.  or  spe- 
cial nuclear  material  from  other  persons.  The  licensee  will  dispose  of  the  material  by  transfer  to  another  person 
authorized  to  receive  or  dispose  of  the  material - 

Surcfiarge  - — ■ 

D.  Licenses  specifically  authorizing  the  receipt,  from  other  persons,  of  byproduct  material  as  defined  m  Section 
11.e.(2)  of  the  Atomic  Energy  Act  for  possession  and  disposal  except  those  licenses  subject  to  the  fees  in  Cat- 
egory 2.A.(2)  

Surcharge  

5.  Well  logging: 

A.  Licenses  for  possession  and  use  of  byproduct  material,  source  material,  and/or  special  nuclear  matenal  for  well 
kDgging,  well  surveys,  and  tracer  studies  other  than  fieW  flooding  tracer  studies 

Surcharge  : 

B.  Licenses  for  possession  and  use  of  byproduct  material  for  fiekj  flooding  tracer  studies 

Surcharge - 

6.  Nuclear  laundries: 

A.  Licenses  for  commercial  collection  and  laundry  of  items  contaminated  with  byproduct  material,  source  matenal. 

or  special  nuclear  material  

Surcharge  

7.  Hunnan  use  of  byproduct,  source,  or  special  nuclear  material: 

A.  Licenses  issued  pursuant  to  parts  30,  35.  40.  and  70  of  this  chapter  for  hunnan  use  of  byproduct  material, 
source  material,  or  special  nuclear  material  in  sealed  sources  contained  in  teletherapy  devices.  This  category 

also  includes  the  possession  and  use  of  source  material  for  shielding  when  authorized  on  the  same  license 

Surcharge  


24,400 
170 


6,800 
170 


12.500 
170 


6,600 
170 


6,100 
170 

14.700 
1,670 

5,100 
1,670 


6,000 
1,670 


19,000 

170 

2,300 

170 


130.2005 
1,670 


16,400 
1,670 


7,500 
1,670 


8,700 
1,670 


12.700 

170 

15,400 

1.670 


15,600 
1,670 


16,900 
170 
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B.  Licenses  oJ  bfoad  scope  issued  to  medical  institutions  or  two  or  more  physicians  pursuant  to  parts  30,  33.  35 
40.  and  70  of  this  chapter  authorizing  research  and  development,  including  human  use  of  byproduct  material  ex- 
cept licenses  for  byproduct  material,  source  material,  or  special  nuclear  material  in  sealed  sources  contained  in 
teletherapy  devices.  This  category  also  includes  the  possession  and  use  of  source  material  for  shielding  when 
auttx)rized  on  the  same  license  » 

Surcharge 

C.  Other  licenses  issued  pursuant  to  parts  30.  35,  40.  and  70  of  this  chapter  for  human  use  of  byproduct  mieri^^ 
source  material,  and/or  special  nuclear  material  except  licenses  for  byproduct  material,  source  rraterial,  or  spe^ 
cial  nuclear  material  in  sealed  sources  contained  in  teletherapy  devices.  This  category  also  includes  the  posses- 
sion and  use  of  source  material  for  shielding  when  authorized  on  the  same  license* 

:  Surcharge  

8.  Civil  defense:  

I    A.  Licenses  for  possession  and  use  of  byproduct  material,  source  material,  or  special  nuclear  material  for  civil  de- 
fense activities 

Surcharge  

9.  Device,  product,  or  sealed  source  safety  evaluation:  

A.  Registrations  issued  for  the  safety  evaluation  of  devices  or  products  containing  byproduct  material,  source  mate- 
rial, or  special  nuclear  material,  except  reactor  fuel  devices,  for  commercial  distribution 

Surcharge  """""" 

B.  Registrations  issued  for  the  safety  evaluation  of  devices  or  products  containing  byproduct  matenal,  source  m.ate^ 
rial,  or  special  nuclear  material  manufactured  in  accordance  with  the  unique  specifications  of.  and  for  use  by.  a 
single  applicant,  except  reactor  fuel  devices  ' 

Surcharge  .....r.'......!!.!.. 

C.  Registrations  issued  for  the  safety  evaluation  of  sealed  sources  containing  byproduct  material,  source  material, 
or  special  nuclear  material,  except  reactor  fuel,  for  commercial  distribution  \ 

Surcharge  '"""". 

D.  Registrations  issued  for  the  safety  evaluation  of  sealed  sources  containing  byproduct  material,  source  material, 
or  special  nuclear  material,  manufactured  in  accordance  with  the  unique  specifications  of,  and  for  use  by.  a  sin^ 
gle  applicant,  except  reactor  fuel  ' 

,  Surcharge  

10.  Transportation  of  radioactive  material: 

A.  Certificates  of  Compliance  or  other  package  approvals  issued  for  design  of  casks,  packages,  and  shipping  con- 
tainers. Spent  Fuel.  High-Level  Waste,  and  plutonium  air  packages 

Other  Casks "".'..!!!!!"!!!!!!Z!Z!!!!!!!!!!"^!!! 

B.  Approvals  issued  of  10  CFR  part  71  quality  assurance  programs.  

Users  and  Fabricators 

Users !.""!"m!!!!!!!!""I!!""!!!!!!"!!!!!!! 

Surcharge 

1 1 .  Standardized  spent  fuel  facilities  !..!."""!!!!!!!!!!!!!!!!!!!!! 

12.  Special  Projects "!!"!!""!"!"!"!!!!!!."!"!!!!."!!"! 

13.  A.  Spent  fuel  storage  cask  Certificate  of  Compliance  "'""""."!!!"l!!!!!""!!!!!!!!!!!!!!!!!!!!"!!!!!!!!!!!!"!!!!!!!!"!i!"!!! 

B.  General  licenses  for  storage  of  spent  fuel  under  10  CFR  72.210 „ '.^.S"'Z^"'''"'""'"''"'. 

Surcharge  „ 1."!!.". 

14.  Byproduct,  source,  or  special  nuclear  material  licenses  and  other  approvals  auttwrizing  decommissioning 
tion,  reclamation,  or  site  restoration  activities  pursuant  to  10  CFR  Parts  30,  40,  70.  and  72 

15.  Import  and  Export  licenses  

16.  Reciprocity !!!.""""!!"!!!!!!!!!!!!!!!!!!!"!!!!!!!!!!!!!."!"!!!!"!.""" 

1 7.  Master  materials  licenses  of  broad  scope  issued  to  Government  agencies  "!!!!!!!!!!!!!!!."."!!!!!!.."."."!!!."!!!!!!!!!!!!!!!!!!!!!!!]!!."!!!!!!!! 

Surcharge  

18.  Department  of  Energy: 

a  Certificates  of  Compliarx:e 

b.  Uranium  Mill  Tailing  Radiation  Control  Act  (UMTRCA)  actions !."."..."!!.!!!!! 

Surcharge  


30.900 
1.670 


5.900 
170 


2,100 
170 


9,600 
170 


4,900 
170 

2.100 
170 


1,000 
170 


6N/A 
6N/A 

64.700 

900 

170 

eiM/A 

6N/A 

6N/A 

363.500 

170 

'N/A 

8N/A 

8N/A 

430,500 

22,970 

'0  923.000 

1 ,449,000 

170 


'  Annual  fees  will  be  assessed  based  on  whether  a  licensee  holds  a  valid  license  with  the  NRC  which  authorizes  possession  and  use  of  radio- 
active matenal.  Annual  fees  for  licenses  terminated  or  downgraded  during  the  fiscal  year  and  for  new  licenses  issued  or  licenses  whose  scope 
increased  during  the  fiscal  year  will  be  prorated  in  accordance  with  the  provisions  of  §171.17.  If  a  person  holds  more  than  one  license  certifi- 
cate, registration,  or  approval,  the  annual  fee(s)  will  tie  assessed  for  each  license,  certificate,  registration,  or  approval  held  by  that  person'  For  li- 
censes that  authonze  more  than  one  activity  on  a  single  license  (e.g.,  human  use  and  irradiator  activities),  annual  fees  will  be  assessed  tor  each 
category  applicable  to  the  license.  Licensees  paying  annual  fees  under  Category  1.A.(1).  are  not  subject  to  the  annual  fees  of  category  1  C  and 
1  .D  for  sealed  sources  authorized  in  the  license. 

^  Payment  of  the  prescritied  annual  fee  does  not  automatically  renew  the  license,  certificate,  registration,  or  approval  for  which  the  fee  is  paid 
Renewal  applications  must  be  filed  in  accordance  with  the  requirements  of  parts  30,  40,  70,  71,  or  72  of  this  ct^apter. 

3  For  FYs  1995  through  1998,  fees  for  these  materials  licenses  will  tie  calculated  and  assessed  in  accordance  with  §171.13  and  will  be  pub- 
lished in  the  Federal  Register  for  notice  and  comment. 

'  A  Class  I  license  includes  mill  licenses  issued  for  the  extraction  of  uranium  from  uranium  ore.  A  Class  II  license  includes  solution  mining  li- 
censes (in-situ  and  heap  leach)  issued  for  the  extraction  of  uranium  from  uranium  ores  including  research  and  development  licenses  An  "other" 
license  includes  licenses  for  extraction  of  metals,  heavy  metals,  and  rare  earths. 

sTwo  licenses  have  been  issued  by  NRC  for  land  disposal  of  special  nuclear  material.  Once  NRC  issues  a  LLW  disposal  license  for  byproduct 
and  source  material,  the  Commission  will  consider  establishing  an  annual  fee  for  this  type  of  license. 

6  Standardized  spent  fuel  facilities,  part  71  and  72  Certificates  of  Compliance,  and  special  reviews,  such  as  topical  reports,  are  not  assessed 
an  annual  fee  because  the  generic  costs  of  regulating  these  activities  are  prinnarily  attributable  to  the  users  of  the  designs,  certificates  and  topi- 
cal reports. 

'^  Licensees  in  this  category  are  not  assessed  an  annual  fee  because  they  are  charged  an  annual  fee  in  other  categories  wrhile  they  are  li- 
censed to  operate. 

8  No  annual  fee  is  charged  because  it  is  not  practical  to  administer  due  to  the  relatively  short  life  or  temporary  nature  of  the  license. 

s  Separate  annual  fees  will  not  be  assessed  for  pacemaker  licenses  issued  to  medical  institutions  who  also  hold  nuclear  medicine  licenses 
under  Categories  7B  or  7C. 

'oThrs  includes  Certificates  of  Compliance  issued  to  DOE  that  are  not  under  the  Nuclear  Waste  Fund. 

"No  annual  fee  has  been  established  because  there  are  currently  no  licensees  in  this  particular  tee  category. 
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(e)  A  surcharge  is  proposed  for  each 
catpgory,  for  which  a  base  annual  fee  is 
required.  The  surcharge  consists  of  the 
following: 

(1)  To  recover  costs  relating  to  LLW 
disposal  generic  activities,  an  additional 
charge  of  $55.60U  has  been  added  to  fee 
Categories  l.A  (1),  l.A.(2)  and  2.A.(1); 
an  additional  chargo  of  $1,500  has  been 
added  to  fee  Categories  I.B.,  1  D.,  2.C., 
.3.A.,  3.B.,  3.C..  3  L..  3.M.,  3N.,  4.A., 
4.B.,  4.C..  4.D.,  5  B..  6.A.,  and  7.B.;  and 
an  additional  charge  of  S22.P00  has 
been  added  to  fee  Category  17. 

(2)  To  recoup  those  costs  not 
recovered  from  small  entities,  an 
additional  charge  of  Si  70  ha.'^  been 
added  to  each  fee  Category,  except 
Categories  IE,  lO.A.,  11.,  12.,  13.A.,  14., 
15.  and  16.,  since  there  is  no  annual  fee 
for  these  categories.  Licensees  who 
quahfy  as  small  entities  under  the 
provisions  of  §  171.16(c)  and  who 
submit  a  completed  NRC  Form  526  are 
not  subject  to  the  $170  additional 
charge. 
***** 

10.  Section  171.17  is  revised  to  read 
as  follows: 

8171.17    Proration. 

Annual  fees  will  be  prorated  for  NRC 
licensees  as  follows: 

(a)  Reactors.  The  annual  feo  for  a 
reactor  (power  or  nonpower)  licensee 
that  is  subject  to  fees  under  this  part 
that  is  granted  a  license  to  operate  on  or 
after  October  1  of  a  FY  is  prorated  on 
the  basis  of  the  number  of  days 
remaining  in  the  FY.  Thereafter,  the  full 
fee  is  due  and  payable  each  subsequent 
FY.  Licensee  who  have  requested 
amendment  to  withdraw  operating 
authority  permanently  during  the  FY 
will  be  prorated  based  on  the  number  of 
days  during  the  FY  the  license  was  in 
effect  before  the  possession  only  license 
was  issued  or  the  license  was 
terminated. 

(b)  Materials  licenses.  The  annual  fee 
for  a  materials  license  that  is  subject  to 
fees  under  this  part  that  is  granted  a 
license  on  or  after  October  1  of  a  FY  is 
prorated  on  the  basis  of  when  the  NRC 
issues  the  new  license.  New  licenses 
issued  during  the  period  October  1 
through  March  31  of  the  FY  will  be 
assessed  one-half  the  aruiual  fee  for  that 
FY.  New  licenses  issued  on  or  after 
April  1  of  the  FY  will  not  be  assessed 
an  annual  fee  for  that  FY.  Similarly, 
licenses  amended  during  the  period 
from  October  1  through  March  31  to 
increase  the  scope  will  be  assessed  one- 
half  the  annual  fee  for  the  new 
category(ies)  for  that  FY.  Licenses 
amended  on  or  after  April  1  to  increase 


the  scope  of  the  license  will  not  be 
assessed  an  annual  fee  for  the  new 
category(ies)  for  that  FY.  Thereafter,  the 
full  fee  is  due  and  payable  each 
subsequent  FY.  Licenses  that  are 
downgraded  or  terminated  after  October 
1  of  a  FY  will  be  prorated  on  the  basis 
of  when  the  application  for  downgrade 
or  termination  is  filed  with  the  NRC. 
Licenses  for  which  applications  for 
downgrade  or  termination  are  filed 
during  the  period  October  1  through 
March  3 1  of  the  FY  are  assessed  one- 
half  tlie  annual  fee  for  the  applicable 
category(ies)  for  that  FY.  Licenses  for 
which  applications  for  downgrade  or 
termination  are  filed  on  or  after  April  1 
of  the  FY  are  assessed  the  full  annual 
fee  for  that  FY. 

11.  In  §  171.19.  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 

§171.19    Payment 

***** 

(b)  For  FY  1994  through  FY  1998,  the 
Commission  will  adjust  the  fourth 
quarterly  bill  for  operating  power 
reactors  and  certain  materials  licensees 
to  recover  the  full  amount  of  the  revised 
annual  fee.  If  the  amounts  collected  in 
the  first  three  quarters  exceed  the 
amount  of  the  revised  annual  fee,  the 
overpayment  will  be  refunded.  All  other 
Ucensees,  or  holders  of  a  certificate, 
registration,  or  approval  of  a  QA 
program  will  be  sent  a  bill  for  the  full 
amount  of  the  annual  fee  upon 
publication  of  the  final  rule.  Payment  is 
due  on  the  effective  date  of  the  final  rule 
and  interest  accrues  from  the  effective 
date  of  the  final  rule.  However,  interest 
will  be  waived  if  payment  is  received 
within  30  days  from  the  effective  date 
of  the  final  rule. 

(c)  For  FYs  1994  through  1998,  annual 
fees  in  the  amount  of  $100,000  or  more 
and  described  in  the  Federal  Register 
Notice  pursuant  to  §  171.13.  must  be 
paid  in  quarterly  installments  of  25 
percent  as  billed  by  the  NRC.  The 
quarters  begin  on  October  1,  January  1, 
April  1 ,  and  July  1  of  each  fiscal  year. 
Annual  fees  of  less  than  $100,000  must 
be  paid  once  a  year  as  billed  by  the 
NRC. 

Dated  at  Rockville.  Maryland,  this  29th  day 
of  April,  1994. 


For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 
Execu  live  Director  for  Opera  tions. 

Appendix  A  to  This  Proposed  Rule 
Regulatory  Flexibility  Analysis  for  the 
Amendments  to  10  CFR  Part  170 
(License  Fees)  and  10  CFR  Part  171 
(Annual  Fees) 

L  Background 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.]  establishes  as  a 
principle  of  regulatory  practice  that 
agencies  endeavor  to  fit  regulatory  and 
informational  requirements,  consistent 
with  applicable  statutes,  to  a  scale 
commensurate  with  the  businesses, 
organizations,  and  government 
jurisdictions  to  which  they  apply.  To 
achieve  this  principle,  the  Act  requires 
that  agencies  consider  the  impact  of 
their  actions  on  small  entities.  If  the 
agency  cannot  certify  that  a  rule  will  not 
significantly  impact  a  substantial 
number  of  small  entities,  then  a 
regulatory  flexibility  analysis  is  required 
to  examine  the  impacts  on  small  entities 
and  the  alternatives  to  minimize  these 
impacts. 

To  assist  in  considering  these  impacts 
under  the  Regulatory  Flexibility  Act,  the 
NRC  adopted  size  standards  for 
detennining  which  NRC  licensees 
qualify  as  small  entities  (50  FR  50241, 
December  9,  1985).  These  size  standards 
were  clarified  November  6,  1991  (56  FR 
56672).  The  NRC  size  standards  are  as 
follows: 

(1)  A  small  business  is  a  business 
with  annual  receipts  of  $3.5  million  or 
less  except  private  practice  physicians 
for  which  the  standard  is  armual 
receipts  of  $1  million  or  less. 

(2)  A  small  organization  is  a  not-for- 
profit  organization  which  is 
independently  owned  and  operated  and 
has  aimual  receipts  of  $3.5  million  or 
less. 

(3)  Small  govenmiental  jurisdictions 
are  governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts  with  a 
population  of  less  than  50.000. 

(4)  A  small  educational  institution  is 
one  that  is  (1)  supported  by  a  quahfying 
small  governmental  jurisdiction,  or  (2) 
one  that  is  not  state  or  publicly 
supported  and  has  500  employees  or 
less. 

PubUc  Law  101-508,  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA-90),  requires  that  the  NRC 
recover  approximately  100  percent  of  its 
budget  authority,  less  appropriations 
from  the  Nuclear  Waste  Fund,  for  Fiscal 
Years  (FY)  1991  through  1995  by 
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assessing  license  and  annual  fees. 
OBRA-90  was  amended  in  1993  to 
extend  the  100  percent  recovery 
requirement  for  NRC  through  1998.  For 
FY  1991.  the  amount  collected  was 
approximately  $445  million;  for  FY 
1992,  approximately  $492.5  million;  for 
FY  1993  about  $518.9  milUon  and  the 
amount  to  be  collected  in  FY  1994  is 
approximately  $513  milUon. 

to  comply  with  OBRA-90,  the 
Commission  amended  its  fee  regulations 
in  10  CFR  parts  170  and  171  in  FY  1991 
(56  FR  31472;  July  10, 1991)  in  FY  1992, 
(57  FR  32691;  July  23, 1992)  and  in  FY 
1993  (58  FR  38666;  July  20. 1993)  based 
on  a  careful  evaluation  of  over  1.000 
comments.  These  final  rules  estabUshed 
the  methodology  used  by  NRC  in 
identifying  and  determining  the  fees 
assessed  and  collected  in  FY  1991,  FY 
1992.  and  FY  1993.  The  NRC  has  used 
the  same  methodology  established  in 
the  FY  1991,  FY  1992,  and  FY  1993 
rulemakings  to  establish  the  proposed 
fees  to  be  assessed  for  FY  1994.  The 
methodology  for  assessing  low-level 
waste  (LLW)  costs  was  changed  In  FY 
1993  based  on  the  U.S.  Court  of  Appeals 
decision  dated  March  16, 1993  (988 
F.2d  146,  D.C  Cir.  1993).  The  FY  1993 
LLW  allocation  method  has  been 
continued  in  the  FY  1994  proposed  rule. 

n.  Impact  On  Small  Entities 

The  comments  received  on  the 
proposed  FY  1991.  FY  1992,  and  FY 
1993  fee  rule  revisions  and  the  small 
entity  certifications  received  in  response 
to  the  final  FY  1991,  FY  1992.  and  FY 
1993  fee  rules  indicate  that  NRC 
licensees  qualifying  as  small  entities 
under  the  NRC's  size  standards  are 
primarily  those  licensed  imder  the 
NRC's  materials  program.  Therefore, 
this  analysis  will  focus  on  the  economic 
impact  of  the  annual  fees  on  materials 
licensees. 

The  Commission's  fee  regulations 
result  in  substantial  fees  being  charged 
to  those  individuals,  organizations,  and 
companies  that  are  licensed  under  the 
NRC  materials  program.  Of  these 
materials  licensees,  the  NRC  estimates 
that  about  18  percent  (approximately 
1.300  hcensees)  qualify  as  small 
entities.  This  estimate  is  based  on  the 
number  of  small  entity  certifications 
filed  in  response  to  the  FY  1991.  FY 
1992.  and  FY  1993  fee  rules.  In  FY  1993. 
the  NRC  conducted  a  survey  of  its 
materials  hcensees.  The  results  of  this 
survey  indicated  that  about  25  percent 
of  these  hcensees  could  quahfy  as  small 
entitles  under  the  current  NRC  size 
standards. 

The  commenters  on  the  FY  1991.  FY 
1992.  and  FY  1993  proposed  fee  rules 
indicated  the  following  results  if  the 


proposed  armual  fees  were  not 
modified: 

— Large  firms  would  gain  an  unfair 
competitive  advantage  over  small 
entities.  One  commenter  noted  that  a 
small  well-logging  company  (a  "Mom 
and  Pop"  type  of  operation)  would 
find  it  difficult  to  absorb  the  annual 
fee,  while  a  large  corporation  would 
find  it  easier.  Another  commenter 
noted  that  the  fee  increase  could  be 
more  easily  absorbed  by  a  high- 
volume  nuclear  medicine  chnic.  A 
gauge  licensee  noted  that,  in  the  very 
competitive  soils  testing  market,  the 
armual  fees  would  put  it  at  an  extreme 
disadvantage  with  its  much  larger 
competitors  because  the  proposed  fees 
would  be  the  same  for  a  two-person 
licensee  as  for  a  large  firm  with 
thousands  of  employees. 
— Some  firms  would  be  forced  to  cancel 
their  licenses.  One  conunenter,  with 
receipts  of  less  than  $500,000  per 
year,  stated  that  the  proposed  rule 
would,  in  effect,  force  it  to  relinquish 
its  soil  density  gauge  and  license, 
thereby  reducing  its  ability  to  do  its 
work  effectively.  Another  commenter 
noted  that  the  rule  would  force  the 
company  and  many  other  small 
businesses  to  get  rid  of  the  materials 
license  altogether.  Commenters  stated 
that  the  proposed  rule  would  result  in 
about  10  percent  of  the  well  logging 
licensees  terminating  their  licenses 
immediately  and  approximately  25 
percent  terminating  their  licenses 
before  the  next  annual  assessment. 
— Some  companies  would  go  out  of 
business.  One  commenter  noted  that 
the  proposal  would  put  it.  and  several 
other  small  companies,  out  of 
business  or.  at  the  very  least,  make  it 
hard  to  sur\ive. 
— Some  companies  would  have  budget 
problems.  Many  medical  licensees 
commented  that,  in  these  times  of 
slashed  reimbursements,  the  proposed 
increase  of  the  existing  fees  and  the 
introduction  of  additional  fees  would 
significantly  affect  their  budgets. 
Another  noted  that,  in  view  of  the 
cuts  by  Medicare  and  other  third 
party  carriers,  the  fees  would  produce 
a  hardship  and  some  facilities  would 
experience  a  great  deal  of  difficulty  in 
meeting  this  additional  burden. 
Over  the  past  three  years, 
approximately  2,600  license,  approval, 
and  registration  terminations  have  been 
requested.  Although  some  of  these 
terminations  were  requested  because  the 
license  was  no  longer  needed  or  licenses 
or  registrations  could  be  combined, 
indications  are  that  other  termination 
requests  were  due  to  the  economic 
impact  of  the  fees. 


The  NRC  continues  to  receive  written 
and  oral  comments  from  small  materials 
licensees.  These  comments  indicate  that 
the  $3.5  milhon  threshold  for  small 
entities  is  not  representative  of  small 
businesses  with  gross  receipts  in  the 
thousands  of  dollars.  These  commenters 
believe  that  the  $1,800  maximum 
annual  fee  represents  a  relatively  high 
percentage  of  gross  annual  receipts  for 
these  "Mom  and  Pop"  type  businesses. 
Therefore,  even  the  reduced  aimual  fee 
could  have  a  significant  impact  on  the 
ability  of  these  types  of  businesses  to 
continue  to  operate. 

To  alleviate  the  continuing  significant 
impact  of  the  annual  fees  on  a 
substantial  number  of  small  entities,  the 
NRC  considered  alternatives,  in 
accordance  with  the  RFA.  These 
alternatives  were  evaluated  in  the  FY 
1991  rule  (56  FR  31472.  July  10. 1991) 
in  the  FY  1992  rule  (57  FR  32691,  July 
23,  1992  and  in  the  FY  1993  rule  (58  FR 
38666.  July  20, 1993).  The  altemaUves 
considered  by  the  NRC  can  be 
summarized  as  follows. 
— Base  fees  on  some  measure  of  the 

amount  of  radioactivity  possessed  by 

the  licensee  (e.g..  number  of  sources). 
— Base  fees  on  the  fi-equency  of  use  of 

the  licensed  radioactive  material  (e.g.. 

volume  of  patients). 
— Base  fees  on  the  NRC  size  standards 

for  small  entities. 

The  NRC  has  reexamined  the  FY 
1991,  FY  1992.  and  FY  1993  evaluation 
of  the  these  alternatives.  Based  on  that 
reexamination,  the  NRC  continues  to 
support  the  previous  conclusion.  That 
is,  the  NRC  continues  to  believe  that 
establishment  of  a  maximum  fee  for 
small  entities  is  the  most  appropriate 
option  to  reduce  the  impact  on  small 
entities. 

The  NRC  established,  and  is 
proposing  to  continjae  for  FY  1993,  a 
maximum  annual  fee  for  small  entities. 
The  RFA  and  its  implementing  guidance 
do  not  provide  specific  guidelines  on 
what  constitutes  a  significant  economic 
impact  on  a  small  entity.  Therefore,  the 
NRC  has  no  benchmark  to  assist  it  in 
determining  the  amount  or  the  percent 
of  gross  receipts  that  should  be  charged 
to  a  small  entity.  For  FY  1994,  the  NRC 
proposes  to  rely  on  the  analysis 
previously  completed  that  established  a 
maximum  annual  fee  for  a  small  entity 
by  comparing  NRC  license  and 
inspection  fees  under  10  CFR  Part  170 
with  Agreement  State  fees  for  those  fee 
categories  that  are  expected  to  have  a 
substantial  number  of  small  entities. 
Because  these  fees  have  been  charged  to 
small  entities,  the  NRC  continues  to 
believe  that  these  fees,  or  any 
adjustments  to  these  fees  during  the  past 
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year,  do  not  have  a  significant  impact  on 
thr.-n.  In  issuing  this  proposed  rule  for 
FY  1994.  the  NRC  concludes  thai  the 
-proposed  materials  license  and 
inspection  fees  do  not  have  a  significant 
impact  on  a  substantial  number  of  small 
cniities  and  that  the  maximum  small 
entity  fee  of  $1,800  be  maintained  to 
alleviate  the  impact  of  the  fees  on  small 
entities. 

Dy  maintaining  the  maximum  annual 
fea  for  small  entities  at  $1,800,  the 
snnua!  foe  for  many  small  entities  will 
bo  reduced  vvhila  at  the  same  time 
maii'ria's  licensees,  including  small 
entities,  pay  for  most  of  the  FY  1994 
costs  ($33.3  million  of  the  total  $38. 6 
million)  attributable  to  them.  Therefore, 
the  NRC  is  proposing  to  continue,  for 
FY  1994.  the  maximum  annual  fee  (base 
annual  fee  plus  surcharge)  for  certai.i 
small  entities  at  $1,800  for  each  fee 
category  covered  by  each  license  issuea 
to  a  small  entity.  Note  that  the  costs  not 
recovered  from  small  entities  are 
allocated  to  other  materials  licensees 
and  to  operating  power  reactors. 

While  reducing  the  impact  on  many 
small  entities,  the  Commission  agrees 
that  the  current  maximum  annual  fee  of 
$1,800  for  small  entities,  when  added  to 
the  part  170  license  and  inspection  fees, 
may  continue  to  have  a  significant 
impact  on  materials  licensees  with 
annual  gross  receipts  in  the  thousands 
of  dollars.  Therefore,  as  in  FY  1992  and 
FY  1993.  the  NRC  will  continue  the 
lower-tier  small  entity  fee  of  $400  for 
small  entities  with  relatively  low  gross 
annual  receipts  for  FY  1994.  This  lower 
tier  small  entity  fee  was  estabhshed  in 
the  final  rule  published  in  the  Federal 
Register  of  April  17, 1992  (57  FR 
13625). 

In  establishing  the  annual  fee  for 
lower  tier  small  entities,  the  NRC 
continues  to  retain  a  balance  between 
the  objectives  of  the  RFA  and  OBRA-90. 
This  balance  can  be  measured  by  (1)  the 
amount  of  costs  attributable  to  small 
entities  that  is  transferred  to  larger 
entities  (the  small  entity  subsidy);  (2) 
the  total  annual  fee  small  entities  pay, 
relative  to  this  subsidy;  and  (3)  how 
much  the  axmual  fee  is  for  a  lower  tier 
smaJl  entity.  Nuclear  gauge  users  were 
used  to  measure  the  reduction  in  fees 
because  they  represent  about  40  percent 
of  the  materials  licensees  and  most 
likely  would  include  a  larger  percentage 
of  lower  tier  small  entities  than  would 
other  classes  of  materials  licensees.  The 
Commission  is  continuing  an  annual  fee 
of  $400  for  the  lower  tier  small  entities 
to  ensure  that  the  lower  tier  small 
entities  receive  a  reduction  (75  percent 
for  small  gauge  users)  substantial 
enough  to  mitigate  any  severe  impact. 
Although  other  reduced  fees  would 


result  in  lower  subsidies,  the 
Commission  believes  that  the  amount  of 
the  associated  annual  fees,  ivhen  added 
to  the  license  and  inspection  fees, 
would  still  be  considerable  for  small 
businesses  and  organizations  with  gross 
receipts  of  less  than  $250,000  or  for 
g:)vernjTienta!  entities  in  jurisdictions 
with  a  population  of  less  than  20.000. 

III.  Summary 

Tho  NRC  has  detenninod  tha  annual 
fr-e  significantly  impacts  a  substantial 
number  of  small  entities.  A  maximum 
fee  for  smail  entities  strikes  a  balance 
bct'.voen  the  requirement  lo  collect  100 
percent  of  the  NRC  budget  and  the 
requirement  to  consider  means  of 
reducing  the  impact  of  the  proposed  fee 
on  small  entities.  On  the  basis  of  it.i 
regulatory  flexibility  analyses,  thy  NRC 
concludes  that  a  maximum  annual  fee  of 
$1,800  for  small  entities  and  a  lower  tier 
small  entity  annual  fee  of  $400  for  small 
businesses  and  non-profit  organizations 
with  gross  annual  receipts  of  less  than 
$250,000,  and  small  governmental 
entities  with  a  population  of  less  than 
20.000,  will  reduce  the  impaci  on  small 
entities.  At  the  same  time,  these  reduced 
annual  fees  are  consistent  with  tho 
objectives  of  OBRA-90.  Thus,  the 
revised  fees  for  small  entities  maintain 
a  balance  between  the  objectives  of 
OBRA-90  and  the  RFA.  The  NRC  has 
used  the  methodology  and  procedures 
developed  for  the  FY  1991,  the  FY  1992. 
and  the  FY  1993  fee  rules  in  this 
proposed  rule  establishing  the  FY  1994 
fees.  Therefore,  the  analysis  and 
conclusions  established  in  the  FY  1991. 
the  FY  1992.  and  the  FY  1993  rules 
remain  valid  for  this  proposed  rule  for 
FY  1994. 

[FR  Doc.  94-10916  Filed  S-<>-94;  8.45  am) 
BnjJNO  CODE  7SB0-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Chapter  I 

[Summary  Notice  No.  PR-04~11] 

Petition  for  Rulemaking;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTtON:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
forndemaking  (14  CFR  part  11),  this 


notice  contains  a  summary  of  certain 
petitions  requesting  tho  initiation  of 
ndemaking  procedures  for  tho 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  ortain 
petitions  previously  received.  Tho 
purpose  of  this  notice  is  to  impiove  tho 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
a(.tiviti;s.  Neither  publication  of  this 
notice  acr  the  inclusion  or  omission  of 
inforra-ition  in  the  summary  is  intended 

10  aff>/ct  tho  L-gal  status  of  uny  peiition 
or  its  final  disposition. 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  musl  bo  received 
July  11.  1994. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  tho 
Chief  Counsel.  Attn:  Rules  Docket  No. 
27657.  800  Independence  Avenue.  SW., 
Washington,  D.C.  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  tho 
Rules  Docket  (AGC-200).  Room  915G, 
F,\A  Headquarters  Building  (FOB  lOA). 
800  Independence  Ave.,  SW.. 
Washington,  D.C  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Frederick  M.  Haynes.  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,  Washington,  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  §  1 1 .27  of  Part 

1 1  of  the  Federal  Aviation  Regulations 
(14  CFR  part  11). 

Issued  Ln  Washington,  D.C.  on  May  3, 
1994. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Rulemaking 

Docket  No.:  27652 

Petitioner:  Para-Gear  Equipment 
Company,  Inc.  and  The  Parachute 
Industry  Association 

Regulations  Affected:  14  CFR  part  65, 
subpart  F 

Description  ofRulechange  Sought:  To 
amend  the  certification  requirements 
for  parachute  riggers. 

[FR  Doc.  94-11278  Filed  S-9-94;  8;45  am) 
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:fr  Part  71 


[A  rfepace  Docket  No.  94-ANM-2ej 

Proposed  Amendment  to  Class  E 
Airspace;  Trinidad,  Colorado 

AGENCY:  Federal  Aviation 
A(|^iinistration  (FAA),  iX)T. 

liON:  Notice  of  proposed  rulemaking. 


SU^AHY:  This  proposed  rule  would 
amiand  tho  Tiinidad.  Colorado,  Class  E 
airkpacc  to  provide  controlled  airspace 
forj$  new  instrument  approach 
prd^edure  at  the  Trinidad.  Perry  Stokes 
Aiimort,  Colorado.  Airspace 
reclessificaiion,  in  effect  as  of 
Sej^teniber  16.  1993,  has  discontinued 
thejuse  of  the  term  "transition  area," 
repjiecing  it  widi  the  designation  "Class 
E  airspace."  The  area  would  be  depicted 
on  aeronautical  charts  to  provide 
rcfarenco  for  pilots. 
DATCS:  Comments  must  be  received  on 
or  before  June  G,  1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  ANM-530, 
Federal  Aviation  Administration, 
Dodcet  No.  94-ANM-26,  1601  Lind 
Avenue  S.VV.  Renton,  Washington 
98055-4056. 

Tho  official  docket  may  be  examined 
at  the  same  address. 

Ah  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland,  ANM-536,  Federal 
Aviation  Administration,  Docket  No. 
94-ANM-26.  1601  Lind  Avenue  S.W.. 
Renton,  Washington  98055-4056; 
telephone:  (206)  227-2530. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
partiJQipate  in  this  proposed  rulemaking 
by  silbmitting  such  vmtten  data,  \-iews, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  \iews  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulfjtory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Cnnimunications  should  identify  the 
airspiice  docket  number  and  bo 
submitted  in  triplicate  to  the  address 
listed  ^bove.  Commenters  wishing  the 
FA.\  6  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with   bose  comments  a  self-addressed, 
stanij  ed  postcard  on  which  the 
follovrlng  statement  is  m.ade: 


"Comments  to  Airspace  Docket  No.  94- 
ANM-25  ••  The  postcard  will  be  date/ 
time  stamped  and  rrtumed  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  cam.'::ents  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposnl  contained 
in  this  nolice  may  bo  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  at  the  address  listed  above 
both  before  and  after  Lhe  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  widi  FAA 
persoimel  concerned  with  this 
rulemaking  will  be  fded  in  die  docket. 

Availability  of  .VPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  ANM-530,  1601 
Lind  Avenue  S.W..  Renton,  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
WRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 
The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
AviaUon  Regulations  (14  CFR  part  71)  to 
amend  Class  E  airspace  at  Trinidad, 
Colorado,  to  provide  controlled  airspace 
for  a  new  instrument  approach 
procedure  at  the  Peny  Stokes  Airport. 
The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
Airspace  reclassification,  in  effect  as  of 
September  16,  1993,  has  discontinued 
the  use  of  the  term  "transition  area," 
and  certain  airspace  e.xtending  upward 
from  the  surface  of  the  earth  and  from 
700  feet  or  more  above  the  surface  of  the 
earth  is  now  designated  Class  E 
airspace.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  the  surface  of 
the  earth  and  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  Paragraphs  6002  and  6005 
respectively,  of  F.\A  Order  740C.9A 
dated  June  17,  1993,  and  effective 
September  16.  1993.  which  is 
inccrporatt^d  by  reference  in  14  CFR 
71.1  as  of  September  16. 1993  (58  FR 
36298;  July  6,  1993).  The  Class  E 
Airspace  designations  hsted  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 


established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  ncces.sary  to 
keep  them  operationally  current,  it. 
therefore,  (1)  is  not  a  "signiilcant 
regulatory  action"  under  Executive 
Order  12866:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Pioceduros  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  diat  Oiis  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  tho 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a) 
1510;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(b):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993,  and 
effective  St^plcmber  16, 1993,  is 
amended  as  follows: 

Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport. 


A,V\f  CO  E2  ThnJdad.  CO  IFcvisedl 
Trinidad,  Perr>'  Stokes  Airpcrt.  CO 

(!at.  37°15'36'N,  long.  lC-4''20'24"  W) 
Trinidad  NDB 
(laf.  37'18'22"  N,  long.  104°2000"  W) 
That  airspace  extending  upward  from  the 
surface  within  a  4.2-mile  radius  of  the  Perry 
Stokes  Airport  and  within  26  niile.s  each 
side  of  the  355«  bearing  bxiin  the  Trinidad 
NDB  extending  from  the  4.2  mile  radius  to  7 
miles  north  of  the  NDB. 
•  •  •  •  » 

Paragraph  6005    Class  E  airspsce  areas 

extending  upward  from  700  feet  or  more 
above  the  surface  of  the  eanh. 
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ASM  CO  £5  Trinidad.  CO  {Revised] 

Trinidad,  Perry  Stokes  Airport.  CO 

(lat.  37»15'36"  N.  long  104°20'24"  VVl 
Trinidad  NDB 

(lat.  37'=18'22"  N.  long  104'20'0O"  VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7-miie 
radius  cf  the  Perr>-  Stokes  Airport  and  within 
3.1  miles  each  side  of  the  355°  bearing  from 
the  Trinidad  NDB  extending  from  the  6.7-  ^ 
mile  radius  to  10  miles  north  of  the  NDB;  that 
airspace  extending  upwa.-d  from  1.200  feet 
above  the  surface  within  10.4  miles  west  and 
16.6  miles  east  cf  the  355°  and  175°  bearing 
from  the  Trinidad  NDB  extending  from  19.7 
miles  south  to  28  miles  north  of  the  NDB. 
*         •         •         •         * 

Issued  in  Seattle.  Washington,  on  April  21. 
1994 

Temple  H.  Johnson,  Jr.. 
Manager.  Mr  Twffic  Division.  Northwest 
Mountain  Region. 
IFR  Doc.  94-11285  Filed  5-9-94;  8:45  am) 

BILLING  CODE  4910-1»-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

IFl-7-941 

RIN  1545-AS49 

Arbitrage  Restrictions  on  Tax-Exempt 
Bonds 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

summary:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  relating  to  the  arbitrage  and 
related  restrictions  applicable  to  tax- 
exempt  bonds  issued  by  Slate  and  local 
goverrmients.  The  text  of  the  temporary 
regulations  also  serves  as  a  portion  of 
the  text  of  these  proposed  regulations. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
July  11.  1994. 

ADDRESSES:  Send  comments  and 
requests  for  a  pubUc  hearing  to:  Internal 
Revenue  Service,  POB  7604,  Ben 
Franklin  Station,  Attn: 
CC:DOM:CORP:T:R  (FI-7-94).  room 
5228.  Washington,  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  P.  Cejudo  at  202-622-3980  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 


rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S~C. 
3504(h)).  Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attention: 
Desk  Officer  for  the  Department  of  the 
Treasury.  Office  of  Information  and 
Regulatory  Affairs.  Washington.  DC 
20503,  with  copies  to  the  L-iterual 
Revenue  Service.  Attention:  IRS  Reports 
Clearance  Officer.  PC;FP.  Washington, 
DC  20224. 

The  collection  of  information  is  in 
§  1.148^T(hH2)(i>;)-  This  information  is 
required  by  the  IRS  to  verify  that  an 
issuer  of  tax-cxemut  bonds  is  properly 
complying  with  the  arbitrage 
restrictions  under  section  148.  The 
recordkeepers  aie  States  and  political 
subdivisions  that  issue  bonds  and 
entities  that  issue  bonds  on  behalf  of 
States  or  political  subdivisions. 
Estimated  total  annual  recordkeeping 

burden:  6000  hours. 
Estimated  average  annual  burden  per 

recordkeeper:  2  hours. 
Estimated  number  of  recordkeepers: 

3000. 

Background 

Sections  1.103-8,  1.148-lT,  1.148- 
2T,  1.14«-3T,  1.148-4T,  1.148-5T, 
1.148-6T.  1.148-9T,  1.148-lOT,  1.148- 
llT.  1.149(d)-lT.  and  1.150-lT 
published  in  the  rules  and  regulations 
portion  of  this  issue  of  the  Federal 
Register  arc  issued  to  provide  guidance 
on  certain  aspects  of  the  arbitrage  and 
related  restrictions  under  sections  103, 
148,  149(d).  and  150  of  the  Internal 
Revenue  Code.  The  text  of  those 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  regulations. 

This  document  also  proposes  to 
amend  the  definition  of  "investment- 
type  property"  under  the  arbitrage 
regulations.  Under  §  1.148-lT,  which 
appears  elsewhere  in  this  issue  of  the 
Federal  Register  and  serves  as  a  portion 
of  the  comment  document  for  this 
notice  of  proposed  rulemaking,  the  term 
"investment-type  property"  includes  a 
contract  that  would  be  a  hedge  e.xcept 
that  it  contains  a  significant  investment 
element. 

For  an  issuer  borrowing  at  tax-exempt 
rates,  paying  for  an  interest  rate  cap 
through  an  up-front  payment  or  in 
annual  installments  presents  concerns 
regarding  the  extent  to  which  the  issuer 
is  receiving  an  arbitrage  benefit  similar 
to  the  benefit  obtained  by  making  a 
prepayment.  This  arbitrage  benefit 
arises  to  the  extent  that  payments  for  the 
interest  rate  cap  are  made  earlier  than 


the  period  to  which  the  cap  relates  (e.g.. 
an  up-front  payment  for  the  portion  of 
the  cap  fee  that  relates  to  later  years 
under  the  cap). 

The  proposed  regulations  provide 
specific  situations  in  which  interest  rate 
caps  contain  a  significant  investment 
element,  and.  therefore,  will  be  treated 
as  investment-type  property.  First,  the 
issuer  may  not  pay  for  the  cap  more 
quickly  than  in  level  annual 
installments.  Second,  the  cap  may  not 
hedge  a  bond  unless  that  bond  is  a 
variable  rate  debt  instrument  within  the 
meaning  of  the  original  issue  discount 
regulations.  Finally,  the  cap  rate 
generally  cannot  be  less  than  tho  on- 
market  swap  rate.  These  provisions 
would  apply  prospectively  to  bonds 
sold  after  the  adoption  of  final 
regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procediues  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
uTitten  comments  that  are  submitted 
timely  (a  signed  original  and  eight  (8) 
copies)  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  by  a  person  that 
timely  submits  written  comments.  If  a 
public  hearing  is  scheduled,  notice  of 
the  date,  time,  and  place  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  William  P. 
Cejudo,  Office  of  Assistant  Chief 
Counsel  (Financial  Institutions  and 
Products).  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development. 
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List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7605  *  *  * 

Par.  2,  Section  1.103-8  (a)(5)  is 
revised  as  follows: 

§  1.103-8    Interest  on  bonds  to  finance 
oertain  exempt  facilities. 

[The  text  of  proposed  paragraph  (a)(5) 
i^  Ihe  s-ime  as  the  text  of  §  1.103- 
8)T(a)(5i  published  elsewhere  in  this 
i$Suo  of  the  Federal  Register]. 
;  Par.  3.  Section  1.148-1  is  amended  as 
fallows: 

1.  Paragraph  (b)  is  amended  by 
removing  the  definition  of  investment- 
type  property. 

2.  Paragraph  (e)  is  added  to  read  as 
fdUo'.vs: 

§1.148-1    Definitions  and  elections. 

*  i      •        »         *         • 

|e)  Investment-type  property— {!)  In 
^I'tiercl.  Investment-t>T>o  property 
iricludes  any  property,  other  than 
property  described  in  section 
148(b)(2)(A).  (B).  (C).  or  (E),  that  is  held 
principally  as  a  passive  vehicle  for  the 
production  of  income. 

(2)  !^on -customary  prepayments. 
Except  as  otherwise  provided,  a 
pilapayment  for  property  or  services  is 
inyestment-type  property  if  a  principal 
purpose  for  prepaying  is  to  receive  an 
int-estment  return  from  the  time  the 
prepayment  is  made  until  the  time 
payment  otherwise  would  be  made.  A 
prepaj  ment  is  not  investment-type 
property  if— 

(i)  The  prepayment  is  made  for  a 
substantial  business  purpose  other  than 
investment  return  and  the  issuer  has  no 
copmercially  reasonable  alternative  to 
thd  prepayment,  or 

(jii)  Prepayments  on  substantially  the 
saxpo  terms  are  made  by  a  substantial 
pe^entage  of  persons  who  are  similarly 
sitjiBted  to  the  issuer  but  who  are  not 
bciipridaries  of  tax-exempt  financing. 
(3)  Certain  hedges.  Investment-type 
prc^perty  also  includes  a  contract  that 
would  be  a  hedge  (within  the  meaning 
of  §  1.148-4(h))  except  that  it  contains  a 
significant  investment  element.  An 
interest  rate  cap  contains  a  significant 
investment  element  if  the  payments  for 
the  cap  are  made  more  quickly  than  in 


level  annual  installments  over  the  term 
of  the  cap  or  the  cap  hedges  a  bond  that 
is  not  a  variable  rate  debt  instrument 
under  §  1.1275-5.  In  addition,  a  cap 
generally  contains  a  significant 
investment  element  if  the  cap  rate  is  less 
than  the  on-market  swap  rate  on  the 
date  the  cap  is  entered  into.  This 
paragraph  (e)(3)  applies  to  bonds  sold 
after  [Insert  the  date  30  days  after  the 
date  of  publication  of  final  regulations 
in  the  Federal  Register). 

Par.  4.  Section  1.14&-1  is  hulher 
amended  as  follows: 

§1.148-1    Definitions  and  elections. 

[The  text  of  the  further  amendments 
proposed  for  this  section  is  the  same  as 
the  text  of  §  1.148-lT  published 
elsewhere  in  this  issue  of  the  Federal 
Register). 

Par.  5.  Section  1. 148-2  is  amended  as 
follows: 

§1.148-2    Gencrel  arbitrage  yield 
restriction  rules. 

[The  text  of  the  amendments 
proposed  for  this  section  is  the  same  as 
the  text  of  §  1.148-2T  published 
elsewhere  in  this  issue  of  the  Federal 
Register). 

Par.  6.  Section  1.148-3  is  amended  as 
follows: 

§1.1 48-3    General  arbitrage  rrt>ate  rules. 

[The  text  of  the  amend.T^r-nts 
p.'X)posed  for  this  section  is  the  same  as 
the  text  of  §  1.148-3T  published 
elsewhere  in  this  issue  of  the  Federal 
Register). 

Par.  7.  Section  1.148-4  is  amended  as 
follows: 

§1.148-4    Yield  on  an  Issue  of  bonds. 

[The  te.xt  of  the  amendments 
proposed  for  this  section  is  the  same  as 
the  te.xt  of  §  1.148-4T  published 
elsewhere  in  this  issue  of  the  Federal 
Register). 

Par.  8.  Section  1.148-5  is  amended  as 
follows: 

§1.1 43-6    Yield  and  valuation  of 
Investments. 

[The  tfcxt  of  ihe  amendments 
proposed  for  tliis  section  is  the  same  as 
the  text  of  §  1.148-5T  published 
elsewhere  in  this  issue  of  the  Federal 
Register]. 

Par.  9.  Section  1.148-6  is  amended  as 
follows; 


§1.148-6    General  allocation  and 

accounting  ruios. 

[The  text  of  the  amendments 
proposed  for  this  section  is  the  same  as 
the  text  of  §  1.148-6T  pubfished 
elsewhere  in  this  issue  of  the  Federal 
Register]. 


Par.  10.  Section  1.148-9  is  amended 
as  follows: 

§1.148-9    Arbitrage  rules  for  refundinq 
Issues. 

[The  text  of  the  amendments 
proposed  for  this  section  is  the  same  as 
the  text  of  §  1.148-9T  published 
elsewhere  in  this  issue  of  the  Federal 
Register). 

Par.  11.  Section  1.148-10  is  amended 
as  follows: 

§1.148-10    Anti-abuse  rules  and  authority 
of  Commissioner. 

[The  text  of  the  amendments 
proposed  for  tiiis  section  is  the  same  as 
the  text  of  §  1 .148-lOT  pubhshed 
elsewhere  in  this  issue  of  the  Federal 
Register). 

Par.  12.  Section  1.148-11  is  amended 
as  follows: 

§1.148-11    Effective  dates. 

[The  text  of  ihe  amendments 
proposed  for  this  section  is  the  same  as 
the  text  of  §  1.143-1  IT  pubhshed 
elsewhere  in  this  issue  of  the  Federal 
Register). 

Par.  13.  Section  1.149{d)-l  is 
amended  as  follows: 

§1.149(dH     Limitations  on  advance 
refundings. 

[The  text  of  the  amend.iients 
proposed  for  this  section  is  the  same  as 
the  text  of  §  1.149(d)-lT  pubhshed 
elsewhere  in  this  issue  of  the  Federal 
Register). 

Par.  14.  Section  1.150-1  is  amended 
as  follows: 

§1.150-1     Definitions. 

[The  text  of  the  amendments 
proposed  for  this  section  is  the  same  as 
the  text  of  §  1.150-lT  published 
elsewhere  in  this  issue  of  the  Federal 
Register]. 

Margaret  Milner  Richardson, 
Commissioner  of  Internal  flevenue. 
IFR  Doc.  94-11103  Filed  .■>-5-94;  2  17  pmj 
BILLING  CODE  4830-01-U 


26  CFR  Part  1 
[IL-21-91J 
RiN  1545-AS24 

Imposition  of  Accuracy-Related 
Penalty;  Hearing 


AGENCY:  Intornal  Revenue  Service, 

Treasury. 

ACTION:  .N'otico  of  piihlir  hearing  on 

proposed  regulations. 


SUMMARY;  This  document  provides 
notice  of  a  public  hearing  on  propo.sed 
regulations  that  provid»>  guidance  on  the 
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imposition  of  the  accuracy-related 
penalty. 

DATES:  The  public  hearing  will  be  held 
on  Monday.  September  19,  1994, 
beginning  at  10  a.m.  Requests  to  speak 
and  outlines  of  oral  comments  must  be 
received  by  Monday,  August  29. 1994. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  Internal  Revenue  Service 
Auditorium,  Seventh  Floor.  7400 
Corridor,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  N\V., 
Washington,  DC.  Requests  to  speak  and 
outhnes  of  oral  comments  should  be 
submitted  to  the  Internal  Revenue 
Service.  P.O.  Box  7604.  Ben  Franklin 
Station.  Attn:  CC:DOM:CORP:T:R  [IL- 
21-91).  room  5228,  Washington,  DC 
20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Slaughter  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
(202)  622-7190,  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  pubhc  hearing  is  proposed 
amendments  to  the  Income  Tax 
Regulations  under  sections  6662(e)  and 
(h),  and  6664(c).  These  proposed 
regulations  appeared  in  the  Federal 
Register  for  Wednesday,  February  2. 
1994  (59  FR  4876). 

The  rules  of  §601.601  (a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect 
to  the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Monday. 
August  29.  1994.  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject.  Each  speaker  (or 
group  of  speakers  representing  a  single 
entity)  will  be  limited  to  10  minutes  for 
an  oral  presentation  exclusive  of  the 
time  consumed  by  the  questions  from 
the  panel  for  the  government  and 
answers  to  these  questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45 
a.m. 

An  cger.da  showing  the  scheduling  of 
the  speakers  vs'ill  be  made  after  outhnes 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 
Cynthia  E.  Grigsby, 

Chirf.  Regulations  Unit.  Assistant  Chief 
Coumel  (Corporate). 
[FR  Doc.  94-ltl41  Filed  5-9-94;  8:45  am] 

BILUNG  CODE  4S30-01-P 


26  CFR  Part  31 

[lA-8-92] 

RIN  1545-AR72 

Taxpayer  Identification  Number  (TIN) 
Matching  Program;  Hearing 
Cancellation 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  the  establishment  of  a  Taxpayer 
Identification  Number  (TIN)  matching 
program. 

DATES:  The  public  hearing  originally 
scheduled  for  Friday,  May  20.  1994. 
begirming  at  10  a.m.  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Slaughter  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
(202)  622-7190  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  3406(i)  of  the 
Internal  Revenue  Code.  A  notice  of 
proposed  rulemaking  by  cross-reference 
to  temporar>'  regulations  and  public 
hearing  appearing  in  the  Federal 
Register  for  Tuesday,  March  22,  1994 
(59  FR  13470),  announced  that  a  public 
hearing  on  the  proposed  regulations 
would  be  held  on  Friday.  May  20. 1994. 
begirming  at  10  a.m..  in  the  IRS 
Auditorium.  7400  Corridor,  Internal 
Revenue  Building.  1111  Constitution 
Avenue.  NW.,  Washington,  DC. 

The  public  hearing  scheduled  for 
Friday,  May  20,  1994,  is  cancelled. 
Cynthia  E.  Grigsby, 
Chief.  Regulations  Unit  Assistant  Chief 
Counsel  (Corporate). 
[FR  Doc.  94-11142  FUed  5-9-94:  8:45  ami 

BILUNG  CODE  4380-01-P 


ENVIRONMEMTAL  PROTECTION 
AGENCY 

40  CFR  Pan  52 
(ME-5-1-54S7;  A-1-FRL-4383-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Maine; 
Fresque  Isie  Nonattainir.ent  Plan 

AGENCY:  Fnvironmental  Protection 
Agency  (EPA). 
ACtlON:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  full 
approval  of  the  State  implementation 
plan  (SIP)  submitted  by  the  State  of 


Maine  to  satisfy  certain  Federal 
requirements  for  the  Presque  Isle 
nonattainment  area.  The  purpose  of  the 
Federal  requirements  is  to  bring  about 
the  attainment  of  the  National  ambient 
air  quality  standard  (NAAQS)  for 
particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers  (PM-10).  EPA  also 
proposes  to  modify  the  borders  of  the 
Presque  Isle  nonattainment  area  to  more 
closely  contain  the  actual  area  where 
PM-10  concentrations  approach 
ambient  standards.  EPA  also  proposes  to 
approve  an  update  of  Maine's 
emergency  episode  regulation 
applicable  state-wide.  This  action  is 
being  taken  under  the  Implementation 
Plans  section  of  the  Clean  Air  Act. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
July  11, 1994.  Public  comments  on  this 
document  are  requested  and  will  be 
considered  before  taking  final  action  on 
this  SIP  revision. 

ADDRESSES:  Comments  may  be  mailed  to 
Linda  M.  Murphy,  Director;  Air. 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency.  Region  I.  JFK  Federal  Bldg.. 
Boston.  MA  02203-2211.  Copies  of  the 
State's  submittal  and  EPA's  technical 
support  document  are  available  for 
inspection  by  ^pointment  during 
normal  business  hours  at  Air, 
Pesticides,  and  Toxics  Management 
Division;  U.S.  Environmental  Protection 
Agency,  Region  I;  One  Congress  Street, 
10th  floor;  Boston,  Massachusetts;  and 
at  the  Bureau  of  Air  Quality  Control; 
Department  of  Environmental 
Protection;  71  Hospital  Street;  Augusta, 
Maine  04333. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Hennessey,  (617)565-3223. 
SUPPLEMENTARY  INFORMATION: 

Background 

I'art  D.  subparts  1  and  4  of  title  I  of 
the  Act  set  out  air  quality  planning 
requirements  for  moderate  PM-10 
nonatt.iinment  areas.  The  EPA  has 
issued  a  "General  Preamble"  describing 
EPA's  preliminary  views  on  huv.'  EPA 
inti-nds  to  nn'iow  SIP's  and  SIP 
revisions  submitted  under  title  I  of  the 
Act.  including  those  State  sutinittals 
containing  moderate  FM-10 
nonattainmf;nt  area  SIP  rcquiremfnts 
(see  senfrailv  57  FR  13498  (April  16, 
1092)  and  57  FR  18070  (Apnl  2."i. 
1992)].  Because  EPA  i.s  describing  its 
interpretations  here  only  in  bread  terms, 
the  reader  should  refer  to  the  Gtineral 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  title  I  advanced 
in  today's  proposal  and  the  supporting 
rationale.  In  this  rulemaking  action  on 
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the  Maine  moderate  PM-10  SIP,  EPA  is 
proposing  to  apply  its  interpretations 
taking  into  consideration  the  specific 
factual  issues  presented.  Thus,  before 
taking  final  action  on  this  proposal,  EPA 
will  consider  any  timely  submitted 
comments. 

By  November  15, 1991,  States 
containing  initial  moderate  PM-10 
nonattainment  areas  were  required  to 
submit,  among  other  things,  the 
following: 

Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology— RACT)  shall  be 
implemented  no  later  than  December 
10, 1P93. 

Either  a  demonstration  (including  air 
qua!;;  V  modeling)  that  the  plan  will 
prov        tor  attainment  as  expeditiously 
as  prb.   icable  but  no  later  than 
Decei'.'.Hp  31, 1994  or  a  demonstration 
that  aftdinment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  3  years  and  which 
demrir  -itrate  reasonable  further  progress 
(RFIj  1     ward  attainment  by  December 
31,  if' -J,  and 

4  .    '•\isions  to  assure  that  the  control 
requM"ments  applicable  to  major 
Stan  I -nary  sources  of  PM-10  also  apply 
to  nj  ijior  stationary  sources  of  PM-10 
pr*H  v'sors  except  where  the 
A.^n  ilnistrator  determines  that  such 
so,r  es  do  not  contribute  significantly 
tc  Pf'l-lO  levels  which  exceed  the 
NA  A(hs  in  the  area.  See  sections  172(c), 
l"^--    ind  189  of  the  Act. 

lie  provisions  are  due  at  a  later 

i>iates  with  initial  moderate  PM- 
lattainment  areas  were  required  to 
t  a  permit  program  for  the 
coHT^tituction  and  operation  of  new  and 
mod;  oed  major  stationary  sources  of 
PM-ib  by  June  30,  1992  [see  section 
199(a)l.  Such  States  also  must  submit 
contingency  measures  by  November  15, 
<  which  become  effective  without 
%  t  action  by  the  State  or  EPA,  upon 
■hnination  by  EPA  that  the  area 
jled  to  achieve  RFP  or  to  attain  the 
6  NAAQS  by  the  applicable 
ory  deadline.  See  section  172(c)(9) 
^  PR  13543-13544. 

'  tijfji  ijary  of  Maine's  SIP  Submittal 

on  llO(k)  of  the  Act  sets  out 
ons  governing  EPA's  review  of 
nittals  (see  57  FR  13565-13566). 
:  s  action,  EPA  is  proposing  to 
proval  of  the  plan  revisions 
s;  bm  'ed  to  EPA  on  August  14, 1991 
a  id  October  22,  1991,  which  completed 
ihe  attainment  plan  for  Presque  Isle  by 
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meeting  all  of  the  applicable 
requirements  of  the  Act.  Interested 
parties  should  consuh  the  Technical 
Support  Document  (TSD)  dated  January 
2, 1994  or  Maine's  submission  for 
details  on  the  aspects  of  Presque  Isle's 
SIP  summarized  in  the  following 
paragraphs. 

1.  Procedural  Background 

The  Act  requires  States  to  obser\e 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.  •  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

EPA  also  must  determine  whether  a 
submittal  is  complete  and  therefore 
warrants  further  EPA  review  and  action 
(see  section  110(k)(l)  and  57  FR  13565). 
EPA's  completeness  criteria  for  SIP 
submittals  are  set  out  at  40  CFR  part  51, 
appendix  V  (1991).  as  amended  by  57 
FR  42216  (August  26, 1991).  The  EPA 
attempts  to  make  completeness 
determinations  within  60  days  of 
receiving  a  submission.  However,  a 
submittal  is  deemed  complete  by 
operation  of  law  if  a  completeness 
determination  is  not  made  by  EPA  6 
months  after  receipt  of  the  submission. 

The  State  of  Maine  held  a  public 
hearing  on  July  31,  1990  to  entertain 
public  comment  on  the  implementation 
plan  proposed  for  Presque  Isle. 
Following  the  public  hearing  the  plan 
was  adopted  by  the  Maine  Department 
of  Environmental  Protection  (DEP)  on 
March  11.  1991  and  submitted  to  EPA 
on  August  14.  1991  as  a  proposed 
revision  to  the  SIP  by  the  Governor's 
designee,  the  Director  of  the  Bureau  of 
Air  Quality  Control.  On  August  22, 
1990,  the  State  of  Maine  held  a  public 
hearing  on  changes  to  its  emergency 
episode  regulation  concerning  PM-10. 
The  Maine  Board  of  Environmental 
Protection  adopted  the  revised 
emergency  episode  regulation  on 
October  10,  1990,  and  the  Governor's 
designee  submitted  it  to  EPA  on  October 
22, 1991  as  a  proposed  revision  to  the 
SIP. 

The  submittals  were  reviewed  by  EPA 
to  determine  completeness,  in 
accordance  with  the  criteria  set  out  at  40 
CFR  part  51,  appendix  V  (1991),  as 


amended  by  57  FR  42216  (August  26, 
1991).  They  were  found  to  be  complete 
and  a  letter  dated  January  13, 1992,  fi-om 
the  EPA  Regional  Administrator 
informed  the  Governor's  designee  that 
the  submittals  had  been  determined 
complete  and  explained  how  the  review 
process  would  proceed.  In  today's 
action  EPA  proposes  to  approve  Maine's 
PM-10  SIP  submittal  for  Presque  Isle 
and  invites  public  comment  on  the 
action. 

2.  Accurate  Emissions  Inventory 

Section  172(c)(3)  of  the  Act  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate,  and 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  The  emissions 
inventory  should  also  include  a 
comprehensive,  accurate,  and  current 
inventory  of  allowable  emissions  in  the 
area.  Because  such  inventories  are 
necessary  to  an  area's  attainment 
demonstration,  the  emissions 
inventories  must  be  received  with  the 
attainment  SIP  submission  (see  57  FR 
13539). 

Maine  submitted  an  emissions 
inventory  for  base  year  1988. 
Entrainment  of  dust  by  vehicular  traffic 
over  paved  streets  contributed  3007  tons 
of  the  base  year  actual  PM-1 0 
emissions,  which  totalled  3436  tons. 
Point  sources  contributed  171  tons,  and 
area  sources,  mainly  oil  combustion  at 
industrial  and  commercial  facihties, 
added  67  tons  more. 

EPA  could  not  duplicate  Maine's 
inventory  of  1988  base  year  PM-10  - 
emissions,  but  for  1989  estimated  that 
entrained  road  dust  contributed  2884 
tons  to  the  nonattainment  area's  3163 
ton  actual  PM-10  emission  total. 
Although  section  172(c)(3)  requires  that 
the  inventory  be  "current,"  an  analysis 
based  on  receptor  modeling  is  better 
supported  by  an  inventory  for  the 
period  subject  to  that  analysis,  in  this 
case  1987-1990.  EPA  believes  a  1989 
inventory  base  year  is  a  reasonable 
compromise  between  the  requirements 
for  a  current  inventory  and  the  need  to 
perform  receptor  modeling  on  PM-10 
samples  collected  in  earlier  years.  This 
review  satisfied  EPA  that  Maine's 
inventory  was  sufficiently  accurate  and 
comprehensive  for  determining  the 
adequacy  of  the  attainment 
demonstration  for  Presque  Isle 
consistent  with  the  requirements  of 
sections  172(c)(3)  and  110(a)(2)(K)  of  the 
Clean  Air  Act.  2  Therefore,  EPA  is 


'  Also  section  172(c)(7)  of  the  Act  requires  that 
plan  provisions  for  nonattainment  areas  meet  the 
applicable  provisions  of  section  110(a)(2). 


^The  EPA  issued  guidance  on  PM-10  emissions 
inventories  prior  to  the  enactment  of  the  Clean  Air 
Act  Amendments  in  the  form  of  the  1987  PM-10 

Continued 
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proposing  to  approve  the  emissions 
inventory.  The  TSD  has  hirther  details. 

3.  RACM  (Including  RACTj 

As  noted,  the  initial  moderate  PM-10 
nonattainment  areas  must  submit 
provisions  to  assure  that  RACM 
(including  RACT)  are  implemented  no 
later  than  December  10,  1993  (see 
sections  172(c)(1)  and  189(a)(1)(C)).  The 
General  Preamble  contains  a  detailed 
discussion  of  EPA's  interpretation  of  the 
RACM  (including  RACT)  requirement 
(see  57  FR  13539-13545  and  13560- 
13561). 

The  submission  attributed  highest 
PM-10  concentrations  in  Presque  Isle  to 
the  large  amounts  of  antiskid  materials 
which  the  city  must  use  for  snow  and 
ice  control  each  winter.  Diesel  exhaust 
contributes  to  high  PM-10  in  much 
smaller  but  detectable  amounts.  No 
other  sources  or  source  categories  , 

impact  high  PM-10  levels. 

The  submission  includes  a 
memorandum  of  understanding  (MQU) 
by  which  the  City  of  Presque  Isle,  the 
Maine  Department  of  Transportation, 
and  DEP  apply  measures  which  will 
reduce  the  entrainment  of  spent  antiskid 
materials  by  vehicular  traffic  in  central 
Presque  Isle.  At  traffic  levels  projected 
for  2001,  these  control  measures, 
described  in  the  section  on 
enforceability  issues  below,  reduce 
allowable  PM-10  emissions  by  1800 
tons  annually.  DEP  determined  that 
further  control  of  diesel  exhaust  or  point 
source  emissions  would  not  expedite 
attainment  of,  or  maintain,  PM-10 
NAAQS  in  Presque  Isle.  The  TSD 
discusses  individual  source 
contributions  more  fully  and  explains 
why  other  available  control  measures 
were  not  implemented.  The 
implementation  of  Maine's  control 
strategy  in  its  PM-10  nonattainment 
plan  control  strategy  provides  for 
attainment  of  the  PM-10  NAAQS  and 
will  maintain  compliance  with 
standards  through  January  1, 1998.  as 
EPA  requires.  By  this  document,  EPA  is 
proposing  to  approve  the  control 
strategy  as  meeting  RACM  and  RACT 
requirements. 

4.  Demonstration 

As  noted,  initial  moderate  PM-10 
nonattairunent  areas  m.ust  submit  a 
demonstration  (including  air  quality 
modeling)  showing  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31, 1994  (see  section 
189(a)(1)(B)  of  the  Act).  The  Maine  DEP 


SIP  Development  Guideline.  The  guidance  provided 
in  this  document  appears  to  be  consistent  with  the 
Act 


submitted  an  attainment  demonstration 
based  on  a  determination  of  PM-10 
design  concentrations  based  on  6  years 
of  PM-10  measurements.  Design 
concentrations  lower  than  the  NAAQS. 
DEP  analyzed  PM-10  nonattainment  in 
Presque  Isle  with  a  raicroinventory  of 
PM-10  emissions,  optical  and  scanning 
electron/energy  dispersive  electroprobe 
microscopy  of  PM-10  filters,  and 
analyses  of  aerometric  data  collected 
since  1980.  Version  7.0  of  the  Chemical 
Mass  Balance  Model  (CMB7)  was  the 
primary  means  by  which  DEP  examined 
and  modeled  maintenance  of  the  24- 
hour  PM-10  N,\AQS.  however. 

The  24-hour  PM-10  NAAQS  is  150 
micrograms  per  cubic  meter  (|ig/ra^), 
and  the  standard  is  attained  when  the 
expected  number  of  days  per  calendar 
year  with  a  24  hour  average 
concentration  above  150  jig/m'  is  equal 
to  or  less  than  one  (see  40  CFR  50.6). 
Based  on  1986-88  data,  the  24-hour 
design  concentration  for  Presque  Isle 
was  140  )ig/m'.  This  demonstrates,  and 
all  later  data  confirms,  that  Presque  Isle 
is  not  violating  the  24-hour  PM-10 
NAAQS.  The  annual  PM-10  NAAQS  is 
attained  when  the  expected  annual 
arithmetic  mean  concentration  is  less 
than  or  equal  to  50  ng/m'.  The  annual 
design  concentration  of  27  ^g/m'  for 
1988  demonstrates  that  Presque  Isle  is 
not  violating  the  annual  PM-10 
NAAQS. 

An  analysis  of  DEP's  CMB7  receptor 
modeling  indicates  that  the  control 
strategy,  summarized  above  in  the 
section  titled  "RACM  (including 
RACT)."  will  maintain  PM-10  NAAQS 
in  Presque  Isle  to  January  1, 1998.  area- 
averaged  growth  rates  assumed.  This 
meets  the  EPA  requirement  for  a 
minimum  3-year  maintenance 
projection  beyond  the  statutory 
December  31. 1994  attainment  deadUne. 
The  TSD  provides  more  details  on 
EPA's  review  of  the  maintenance 
demonstration  and  the  control  strategy 
used. 

5.  PM-10  Precursors 

The  control  requirements  which  are 
applicable  to  major  stationary  sources  of 
PM-10,  also  apply  to  major  stationary 
sources  of  PM-10  precursors  unless 
EPA  determines  such  sources  do  not 
contribute  significantly  to  PM-10  levels 
in  excess  of  the  NAAQS  in  that  area  (see 
section  189(e)  of  the  Act). 

An  analysis  of  air  quality  and 
emissions  data  for  Presque  Isle 
demonstrates  that  high  24-hour  PM-10 
concentrations  are  solely  attributable  to 
direct  particulate  matter  emissions  from 
entrainment  of  snow  and  ice  control 
materials  by  traffic  on  paved  roads  and 
from  diesel  exhaust.  EPA  has 


determined  that  gaseous  emissions, 
such  as  VOC,  SO2,  and  NO2,  do  not  form 
PM-10  and  contribute  to  PM-10  levels 
above  the  NAAQS  in  Presque  Isle. 
Consequently,  stationary  sources  in 
Presque  Isle  need  no  further  emission 
controls  for  possible  PM-10  precursors. 
The  TSD  contains  a  further  discussion 
of  the  data  and  analyses  addressing  the 
contribution  of  possible  precursor 
sources  in  this  area. 

Note  that  while  EPA  is  making  a 
general  finding  for  this  area,  today's 
finding  is  based  on  the  current  character 
of  the  area  including,  for  example,  the 
existing  mix  of  sources  in  the  area 
regarding  the  impact  of  PM-10 
precursors.  It  is  possible,  therefore,  that 
future  growth  could  change  the 
significance  of  precursors  in  the  area. 
EPA  intends  to  issue  future  guidance 
addressing  such  potential  changes  in  the 
significance  of  precursor  emissions  in 
an  area. 

6.  Quantitative  Milestones  and 
Reasonable  Further  Progress 

Section  171(1)  defines  reasonable 
further  progress  (RFP)  as  such  annual 
incremental  reductions  in  emissions  of 
the  relevant  air  pollutant  as  are  required 
by  part  D  or  may  reasonably  be  required 
by  the  Administrator  for  the  purpose  of 
ensuring  attainment  of  the  applicable 
NAAQS  by  the  applicable  date.  The 
PM-10  nonattainment  area  plan 
revisions  demonstrating  attainment 
must  contain  quantitative  milestones 
which  are  to  be  achieved  every  3  years 
until  the  area  is  redesignated  attainment 
and  which  demonstrate  RFP  toward 
attainment  by  December  31. 1994  (see 
section  189(c)  of  the  Act). 

In  implementing  RFP  for  this  initial 
moderate  area.  EPA  has  reviewed  the 
attainment  demonstration  and  control 
strategy  for  the  area  to  determine 
whether  annual  incremental  reductions 
different  from  those  provided  in  the  SIP 
should  be  required  in  order  to  ensure 
attainment  of  the  PM-10  NAAQS  by 
December  31, 1994  (see  section  171(1)). 
The  State  of  Maine's  PM-10  SIP 
requires  that  all  measures  required  for 
attairmient  be  fully  implemented 
effective  December  1. 1991.  EPA 
considers  this  to  meet  the  requirement 
for  quantitative  milestones  because  no 
more  expeditious  implementation 
schedule  could  be  prescribed.  Maine 
has  until  early  1995  (i.e.,  shortly  after 
the  statutory  attainment  date)  to  report 
to  EPA  whether  Presque  Isle  has 
actually  complied  with  its  single 
milestone. 

7.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
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and  EPA  (See  sections  172(c)(6), 
110(a)(2)(A)  and  57  FR  13556).  The  EPA 
criteria  addressing  the  enforceability  of 
SIP'S  and  SIP  revisions  were  stated  in  a 
September  23, 1987  memorandum  (with 
attachments)  from  J.  Craig  Potter, 
Assistant  Administrator  for  Air  and 
Radiation,  et  al.  (see  57  FR  13541). 
Nonattainment  area  plan  provisions 
must  also  contain  a  program  that 
provides  for  enforcement  of  the  control 
measures  and  other  elements  in  the  SIP 
(see  section  110(a)(2)(C)). 

The  particular  control  measures 
contained  in  the  SIP  are  addressed 
above  under  the  section  headed  "RACM 
(including  RACT)."  These  control 
measures  apply  exclusively  to  the 
entrairunent  of  spent  snow  and  ice 
central  materials  from  public  paved 
roads  In  central  Presque  Isle.  Under  part 
B  of  a  memorandum  of  understanding 
(MOU)  which  DEP  entered  into  on 
March  11,  1991,  with  the  City  of 
Presque  Isle  and  the  Maine  Department 
of  Transportation,  the  city  must  use 
improved  (i.e.,  low  entraiimient) 
antiskid  materials  on  its  roads.  As  noted 
previously,  the  MOU  is  included  in 
DEP's  submission  and  will  be 
incorporated  into  the  SIP.  Between 
December  1  and  May  1  each  year,  as  a 
surrogate  for  PM-10  emission 
hmitations.  the  city  must  also  maintain 
silt  loadings  on  dry  roads  below  10  g/ 
raz.  Part  B  lists  the  streets  where  these 
requirements  apply.  DEP  or  EPA  may 
require  Presque  Isle  to  test  antiskid 
material  stockpiles  by  methods 
prescribed  in  Part  B.  keep  records,  and 
report  tecords  and  test  results.  Part  B 
also  specifies  the  method  DEP  must  use 
to  determine  compliance  by  the  city 
with  the  silt  loading  limit. 

Consistent  v«th  the  attainment 
demonstration  described  above,  the 
MOU  requires  that  all  affected  activities 
must  be  in  full  compliance  with  the 
applicable  SIP  provisions  by  December 
1,  1991.  In  addition  to  the  applicable 
control  measures,  this  includes  the 
applicable  record-keeping  requirements 
which  are  addressed  in  the  supporting 
technical  information.  With  the 
compliance  methods  prescribed,  EPA 
believes  that  the  requirements  in  part  B 
of  the  MOU  will  be  achievable  by  the 
city  and  enforceable  by  either  EPA  or 
DEP.  Moreover,  DEP  has  a  regional 
office  in  Presque  Isle  and  its  personnel 
can  ensure  that  all  signatories  meet  their 
obligations  under  the  MOU.  Appendix  B 
to  EPA'8  TSD  examines  the 
enforceability  of  Presque  Isle's  PM-10 
SIP  in  greater  detail  and  refers 
interested  parties  to  salient  sections  of 
Maine's;  submittal. 


8.  Contingency  Measures 

As  provided  in  section  172(c)(9)  of  the 
Act,  all  moderate  nonattainment  area 
SIP'S  that  demonstrate  attainment  must 
include  contingency  measures.  See 
generally  57  FR  13543-14544.  These 
measures  must  be  submitted  by 
November  15,  1993  for  the  initial 
moderate  nonattainment  areas. 
Contingency  measures  should  consist  of 
other  available  measures  that  are  not 
part  of  the  area's  control  strategy.  These 
measures  must  take  effect  without 
further  action  by  the  State  or  EPA,  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  make  RFP  or  attain  the 
PM-10  NAAQS  by  the  applicable 
statutory  deadline. 

As  noted  above,  EPA  indicated  that 
States  containing  initial  moderate 
nonattainment  areas,  including  Maine, 
did  not  need  to  submit  the  contingency 
measures  required  under  172(c)(9)  until 
November  15,  1993  (see  57  FR  13543 
(April  16,  1992)).  DEP's  SIP  submission 
for  the  Presque  Isle  nonattaimnent  area 
contained  no  contingency  measiu-es. 
There  is  nothing  else  in  the  Act  nor  in 
the  actions  that  are  subject  to  this 
document  that  relieves  Maine  of  the 
statutory  obligation  to  meet  the 
contingency  measures  requirement.  On 
January  26,  1994,  EPA  sent  Maine  a 
formal  finding  of  failure  to  submit  PM- 
10  contingency  measures  for  the 
Prosque  Isle  nonattairunent  area.  Maine 
will  be  providing  contingency  measiu^s, 
pursuant  to  section  172(c)(9),  in  a 
separate  submittal.  EPA  will  act  on  this 
requirement  in  a  separate  document. 

9.  Other  Section  110  Requirements 

DEP  has  also  revised  its  Chapter  109 
"Emergency  Episode  Regulation."  The 
regulation  now  contains  the  PM-10 
alert,  warning  and  emergency  levels  that 
appear  in  EPA's  "Example  Regulations 
for  Prevention  of  Air  Pollution 
Emergency  Episodes"  (appendix  L  to 
part  51).  The  regulation  continues  to 
apply  statewide  and  with  its  adoption 
DEP  has  met  all  section  110 
requirements  that  currently  apply  to  the 
Presque  Isle  PM-10  nonattainment  area. 

10.  Boundaries  of  the  Nonattainment 
Area 

If  a  State  makes  a  persuasive 
demonstration  (SIP  equivalent)  oyer  the 
proper  scope  of  a  disputed 
nonattainment  area  designation,  EPA 
will  consider  whether  it  would  be 
appropriate  to  correct  the  error  relying 
on  the  authority  in  section  110(k)(6)  of 
the  Act.  (See  56  FR  37656  (8  August 
1991).)  DEP's  SIP  submission  includes  a 
request  that  EPA  replace  the  present 
borders  of  the  nonattainment  area. 


which  consist  of  township  boundaries 
enclosing  80  square  miles,  with  borders 
which  are  comprised  of  a  series  of 
streets  bounding  an  area  of  roughly  0.6 
square  mile.  The  attainment 
demonstration  in  Presque  Isle's  PM-10 
SIP  supplants  past  DEP  submittals  on 
the  spatial  extent  of  elevated  PM-10 
levels  in  Presque  Isle.  The  modeling  in 
the  SIP  submittal  includes  a  detailed, 
gridded  PM-IO  microinventory  and 
shows  that  the  0.6  square  mile  area 
mentioned  above  circumscribes  the  area 
of  high  emission  densities  and  ambient 
PM-10  levels.  Since  Presque  Isle  is  not 
actually  violating  the  PM-10  NAAQS, 
EPA  believes  it  is  appropriate  to 
redefine  the  nonattainment  area  as 
comprising  just  that  area  containing 
those  heavily  trafficked  paved  roads, 
which  are  shown  to  dominate  PM-10  air 
quality  in  downtown  Presque  Isle,  and 
whiih  the  MOU  will  control.  Therefore, 
pursuant  to  section  110(k)(6)  of  the  Act, 
EPA  is  proposing  to  modify  the 
boundaries  of  the  Presque  Isle 
nonattainment  area  as  DEP  requests. 

Implications  of  EPA's  Proposed 
Approval 

The  EPA  is  proposing  to  approve  the 
plan  revisions  submitted  to  EPA  for  the 
Presque  Isle  nonattainment  area  on 
August  14,  1991.  and  the  updated 
emergency  episode  requirements 
applicable  statewide  submitted  on 
October  10,  1991.  EPA  also  proposes  to 
alter  the  boundaries  of  the  Presque  Isle 
PM-10  nonattainment  area  as  requested 
by  DEP.  Among  other  things,  the  State 
of  Maine  has  demonstrated  that  the 
Presque  Isle  moderate  PM-10 
nonattainment  area  will  achieve 
compliance  with  the  PM-10  NAAQS  by 
December  31.  1994  and  maintain 
compliance  at  least  until  1  January 
1998.  As  noted,  additional  submittals 
for  the  Presque  Isle  nonattainment  area 
are  due  at  later  dales.  The  EPA  will 
determine  tlie  adequacy  of  any  such 
submittal  as  appropriate. 

Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  today's  proposal.  EPA  will 
consider  any  WTitten  comments  received 
by  July  11,  1994  at  the  Region  I  office 
listed  in  the  ADDRESSES  section  of  this 
document. 

Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

This  action  has  been  classified  as  a 
Table  1  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225). 
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Under  5  U.S.C.  605(b).  the 
Administrator  certifies  that  SIP 
approvals  under  sections  107,  110  and 
172  of  the  Clean  Air  Act  will  not  have 
a  significant  economic  impact  on  a 
substantia!  number  of  small  entities.  SIP 
approvals  (or  redesignations)  do  not 
create  any  new  requirements  but  simply 
apprcve  requirements  that  are  already 
State  law.  SIP  approvals  (or 
redbsignations),  dierefore,  do  r.ol  add 
anv  additional  requirements  for  small 
entities.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  a 
r.i.xihility  analysis  for  a  SIP  approval 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  the 
State  actions.  The  Clean  Air  Act  forbids 
EPA  to  base  its  actions  concerning  SIPs 
on  such  grounds. 

The  Office  of  Management  and  Budget 
has  exempted  this  action  fro.n  the 
requirements  of  section  6  of  E.\ecutive 
Order  12866. 

The  Administrator's  decision  to 
approve  or  disapprove  the  SI?  revision 
will  be  based  on  whether  it  meets  the 
requirement;  ofsection  110(a)(2)(A)-(K) 
and  110(a)(3)  of  the  Clean  Air  Act.  as 
amended,  and  EPA  regulations  in  40 
CFRpart  51. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Intergoverrurncntal 
relations.  Particulate  matter.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C  7401-7G71q. 

Dated;  Febnjar>-  25.  1994. 
Harley  Laing, 

Acting  Regional  Administrator.  Region  I. 
IFR  Doc.  94-11274  Filed  5-9-94;  845  am) 

BILLING  CODE  6S60-60-F 


40  CFR  PART  180 
(OPP-300338;  FRL-4777-6] 
RIN  No.  2070-AC18 

Diethylene  Glycol;  Tolerance 
Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  current  exemption  fro.m  the 
requirement  of  a  tolerance  for  residues 
of  diethylene  glycol  by  expanding  its 
use  as  an  inert  ingredient,  to  read 
"deactivator,  adjuvant  for  formulations 
used  before  crop  emerges  from  the  soil." 
Texnco  Chemical  Co.  requested  this 
regulation. 

DATES:  Comments,  identified  by  the 
ducument  control  number  [OPP- 


300338],  must  be  received  on  or  before 
June  9, 1994. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person, 
deliver  comments  to:  Rm.  1128.  Cr\stal 
Mall.  Bldg.  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
■■Confidentihl  Business  Information" 
(CBI).  Info:;:  .tion  so  marked  will  net  be 
disclosed  e.xcept  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2 
A  copy  of  the  comment  that  docs  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
the  EPA  without  prior  notice.  The 
public  docket  is  available  for  public 
inspection  in  Rni.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Tuia  Levine.  Registration  Support 
Branch,  Registration  Division  (7505\V), 
Office  cf  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
2800  Crystal  Drive,  North  Tower, 
Arlington,  VA  22202,  (703)-308-8393. 
SUPPLEMENTARY  INFORMATION:  Te.xaco 
Chemical  Co.,  P.O.  Box  27707,  Houston. 
TX  77227-7707,  has  submitted  pesticide 
petition  (PP)  2E4191  to  EPA  requesting 
that  the  Administrator,  pursuant  to 
section  408(e)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCM,  21  U.S.C. 
346a(e),  propose  to  amend  40  CFR 
180.1001(d)  by  amending  the  current 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  diethylene 
glycol  by  expanding  its  use  as  an  inert 
ingredient,  to  read  "deactivator, 
adjuvant  for  formulations  used  before 
crop  emerges  from  the  soil." 

Inert  ingredients  are  all  ingredients 
that  are  not  activ  e  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticida!  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethyiene  polj-mers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 


agents:  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nonto.xicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  As  part  of  the  EPA  policy 
statem'»nt  on  inert  ingredients  published 
in  the  Federal  Register  of  April  22, 1987 
(52  FR  13305),  the  Agency  established 
data  requirements  which  will  be  used  to 
evaluate  the  ri.4.s  posed  by  the  presence 
of  an  inert  ingredient  in  a  pesticide 
formulation.  Exemptions  from  some  or 
all  of  the  requirements  may  bo  granted 
if  it  can  be  determined  thai  the  i::i^rt 
ingredient  will  present  minim.a!  or  no 
ri:-;k. 

The  Agency  has  decided  that  the  data 
normally  required  to  support  a  proposed 
tolerance  exemption  for  diethylene 
glycol  will  not  need  to  be  submitted 
because  the  addition  of  the  adjuvant  use 
in  pesticide  formulations  applied  to 
preemergent  crops  only  will  not 
significantly  increase  exposure  to  this 
inert  ingredient.  EPA  has  found  that, 
when  used  in  accordance  with  good 
agricultural  practice,  this  ingredient 
does  not  pose  a  risk  to  human  health  or 
the  environment.  Therefore.  EPA 
proposes  that  the  exemption  from  the 
requirement  of  a  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  Uiis  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
40B(e)oftheFFDCA. 

Interested  persons  are  invited  to 
submit  written  comments.on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  lOPP-3003381.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  hoHdays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulator)'  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
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establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
ecblnomic  impact  on  a  substantial 
niimber  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  Mav  4,  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

uinronmental  protection, 
Adininistrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 


and  pests.  Recording  and  recordkeepin 
requirements. 

Dated:  April  27, 1994. 
Stephanie  R.  Irene, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Prngmms. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 


g      PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  L'.S.C.  346a  and  371. 

2.  Section  180.1001(d)  is  amended  by 
adding  and  alphabetically  insertine.  the 
inert  ingredient,  to  read  as  foilo-.vsr 

§  130.1001     Exemptions  Trom  the 
requirement  of  a  tolerance. 

(d)*     •     • 


Diethylene  glycol 


Inert  ingredients 


Ijmits 


Uses 


Deactivator,  adjuvant  for  forrrujlations   used  before 
crop  emerges  from  schI. 


IFHJ  poc  94-11195  Filed  5-9-94:  8;45  am} 

BILUNG  CODE  6560-SO-F 


40  CFR  Part  180 

[PP  eE3447/P573;  FRL-4744-5] 
RJN  No.  2070-AC18 

Pesticide  Tolerance  for  Cadusafos 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTJON:  Proposed  rule. 


SUMMARY:  This  document  proposes  that 
a  permanent  tolerance  be  established  for 
residues  of  the  insecticide/nematicide 
cadusafos,  O-ethyl  S,S-di-sec-but%l 
phosphorodithioate,  in  or  on  the  raw 
agricultural  commodity  bananas.  The 
proposed  regulation  to  establish  a 
maximum  permissible  level  for  residues 
of  the  insecticide./nematicide  in  or  on 
the  commodity  was  requested  in  a 
petision  submitted  by  the  FMC  Corp. 
DATES:  Comments,  identified  by  the 
document  control  number  [PP  6E3447/ 
P573J,  must  be  received  on  or  before 
June  9,  1994. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Envirorunental 
Protection  Agency,  401  M  St.,  SW., 
Wa^ington.  DC  20460.  Ln  person,  bring 
comments  to:  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwv.,  Arlington.  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 


"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  ajn.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  A.  Forrest,  Product 
Manager  (PM)  14.  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  219.  CM  #2,  1921  Jefferson  Davis 
Hv,j.,  Arlington,  VA  22202.  (703)-305- 
6600. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  rule  in  the  Federal  Register  of 
October  23. 1992  (57  FR  48327),  which 
announced  its  decision  to  establish  a 
time-limited  tolerance  for  residues  of 
the  pesticide  cadusafos  on  bananas  for 
a  period  expending  to  October  24.  1994. 
The  Agency  limited  the  period  of  time 
that  the  regulation  was  to  be  in  effect 
because  of  the  need  for  confirmatory 
usage  data  required  to  ensure  that 
cadusafos  was  being  apphed  on  bananas 
in  a  manner  that  would  not  result  in  an 
increase  in  the  anticipated  residue  level. 

The  FMC  Corp.,  Agricultural 
Chemicals  Group,  200  Market  St., 
Philadelphia,  PA  19103.  has  submitted 
the  confirmatory  usage  data  and  has 
requested  that  EPA,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 


Cosmetic  Act  (21  U.S.C  346a(e)), 
propose  the  establishment  of  a 
permanent  tolerance  for  residues  of  the 
nematicide/insecticide  cadusafos  in  or 
on  the  RAC  bananas  at  0.01  part  per 
million  (ppm). 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  include: 

1.  A  1-year  dog  feeding  studv  with  a 
no-observed-effect  level  (NOEL)  at  0.001 
milligram/kilogram/day  (mg/kg/day). 
The  lowest  effect  level  (LEL)  was  o!o05 
mg/Tcg/day  for  cholinesterase  (ChE) 
inhibition.  Levels  tested  were  0.0002. 
0.001.  0.005.  and  0.02  mg/kg. 

2.  A  2-year  rat  feeding  carcinogenicity 
study  with  a  NOEL  of  1.0  ppm  for  both 
systemic  effects  and  ChE  inhibition.  The 
study  was  negative  for  carcinogenic 
effects  under  the  conditions  of  the  study 
at  all  feeding  levels.  Systemic  effects 
obsen-ed  at  the  50  ppm  dose  level 
consisted  of  decreased  locomotion  and 
elevated  clinical  chemistry  values  for 
serum  aspartate  aminotransferase 
(SCOT)  in  females.  Levels  tested  were 
0.1,0.5, 1.0,  and  5.0  ppm. 

3.  A  2-year  mouse  carcinogenic  study 
which  was  negative  for  carcinogenic 
effects  under  the  conditions  of  the  study 
at  all  feeding  levels.  Levels  tested  were 
0.1,0.5,  1.0,  and  5.0  ppm. 

4.  A  two-generation  reproduction 
study  in  rats  with  a  NOEL  of  0,1  ppm 
(equivalent  to  0.005  mg/kg/day)  for 
reproductive  effects  consisting  of  a 
significant  decrease  in  the  live  birth 
index  at  the  0.5  ppm  (0.025  mg/kg) 
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level.  Levels  tested  were  0.1.  0.5,  and 
5.0  ppm. 

5.  A  rat  teratology  study  with  a  NOEL 
of  6.0  mg/kg/day  for  developmental 
effects  associated  with  the  toxicity  of 
cadusafos.  Levels  tested  were  0.2.  6.0. 
and  18.0  ppm. 

6.  A  rabbit  teratology  study  with  a 
NOEL  greater  than  0.9  mg/kg/day  for 
developmental  toxicity.  Levels  tested 
were  0.1.  0.3,  and  0.9  mg/kg. 

7.  An  acute  delayed  neurotoxicity 
study  in  chickens,  which  was  negative 
for  neurotoxic  effects  under  the 
conditions  of  the  study  (highest  dose 
tesed  was  8.0  mg/kg). 

8.  An  Ames  test  was  not  mutagenic  at 
the  highest  doses  tested,  600  and  900 
micrograms  (ug)/plate,  with  or  without 
metabolic  activation,  respectively. 

9.  An  unscheduled  DNA  synthesis 
test  in  rat  hepatocytes  was  not 
mutagenic  at  the  highest  dose  tested,  45 
nanoliter  (nL)/milUliter  (mL). 

10.  A  chromosome  aberration  assay  in 
Chinese  hamster  ovary  cells  was  not 
mutagenic  at  the  highest  dose  tested.  75 
nL/miL  with  or  without  metabolic 
activation. 

11.  In  an  /n  vitro  cell  transformation 
test,  it  was  concluded  that  cadusafos 
was  capable  of  inducing  morphological 
transformations  of  mouse  embryo  cells 
in  the  presence  of  metabolic  activation 
at  the  highest  three  out  of  the  four  dose 
levels  tested,  which  were  0.06,  0.07. 
0.08,  and  0.09  uL/mL.  A  positive 
finding  in  a  mutagenicity  test  such  as 
this  one  suggests  that  the  test  substance 
has  the  potential  for  inducing 
carcinogenic  effects.  Based  on  the 
negative  findings  of  the  2-year  rat  and 
mouse  carcinogenicity  studies  described 
above,  the  pesticide  is  not  considered  to 
be  a  carcinogen. 

12.  In  a  metabolism  study  with  rats. 
63  to  79  percent  of  the  dose  was 
excreted  in  the  urine  witliin  24  hours. 
The  major  urinary  metabolites  were 
methane  sulfonic  acid;  o-ethyl  S-(2- 
butyl)phosphorothioic  acid;  the  threo 
and  erj'thro  stereoisomers  of  methyl  1- 
methyl-2-hydrox\'propyl-sulfone;  and 
S,S-di(2-butyl)  phosphorodithioate. 

The  reference  dose  (RfD)  based  on  the 
l-ycar  feeding  study  in  dogs  with  a 
NOEL  for  ChE  at  0.001  mg/kg/day  and 
using  an  uncertainty  factor  of  100  is 
calculated  to  be  0.00001  mg/kg  of  body 
weight  (bwt)/day.  The  theoretical 
maximum  residue  contribution  (TMRC) 
resulting  from  this  action  will  be 
0.000002  mg/kg/bvrt/day  for  the  overall 
U.S.  population  and  represents  23 
percent  of  the  RfD.  The  TMRC  for  the 
highest  exposed  subgroup,  nonnursing 
infants  less  than  1  year  old.  is  0.000011 
mg/kg/bwt/day,  or  108.38  percent  of  the 
R£D,  assuming  that  residue  levels  are  at 


the  established  tolerances  and  that  100 
percent  of  the  crop  is  treated. 

However,  the  Agency  believes  that 
actual  residues  to  which  the  public  is 
Ukely  to  be  exposed  are  considerably 
less  than  indicated  for  the  following 
reasons. 

1.  Not  all  the  planted  crop  for  which 
a  tolerance  is  established  is  normally 
treated  with  the  pesticide. 

2.  Most  treated  crops  have  residue 
levels  which  are  below  the  established 
tolerance  level  at  the  time  of 
consumption. 

To  take  the  second  factor  into 
account,  the  Agency  recalculated  the 
TMRC  using  the  anticipated  residues. 
The  anticipgtpd  residue  value  of  0.005 
ppm,  the  lunit  of  detection  of  the 
anaU-tical  method  for  cadusafos,  was 
used  in  the  recalculation.  This  value 
was  used  considering  the  fact  that  most 
bananas  are  eaten  or  processed  with  the 
peel  removed.  Moreover,  the  available 
data  showed  no  detectable  residues  in 
the  pulp  even  for  exaggerated 
application  rates.  Following  this 
adjustment,  the  estimate  of  exposure 
from  the  proposed  tolerance  is  0.000001 
mg/kg  bwt/day,  or  1 1 .5  percent  of  the 
RED  for  the  overall  population,  and  the 
estimate  of  exposure  to  nonursing 
infants  less  than  1-year  old  is  0.000005 
mg/kg/  bwt/day,  or  54.2  percent  of  the 
RID. 

The  Agency  requested  usage  data 
from  FMC.  That  data  submitted  by  FMC 
confirms  that  cadusafos  is  being  applied 
on  bananas  in  a  manner  that  would  not 
resuk  in  an  increase  in  the  anticipated 
residue  level. 

The  nature  of  the  residues  in  bananas 
is  adequately  understood,  and  an 
adequate  analytical  method,  gas  liquid 
chromatography  using  either  a  flame 
photometnc  detector  or  an  alkali 
ionization  detector,  is  available  for 
enforcement  purposes. 

Because  of  the  long  lead  time  from 
estabUshing  this  tolerance  to 
publication  of  the  enforcement 
methodology  in  the  Pesticide  Analytical 
Manual.  Vol.  II.  tlie  analytical 
methodology  is  being  made  available  in 
the  interim  to  anyone  interested  in 
pesticide  enforcement  when  requested 
from:  Calvin  Furlow,  Public  Information 
Branch,  Field  Operations  Division 
(7506C),  Ofiice  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  1128,  CM  #2. 1921  Jefferson  Davis 
Hwy..  Arlington.  VA  22202.  (703)-305- 
5232. 

Residue  methodology  data  using  the 
Food  and  Drug  Administration  pesticide 
multiresidue  method  protocol  D  have 
been  provided. 


Bananas  are  not  considered  to  be  a 
livestock  feed  item.  Thus,  there  is  no 
reasonable  expectation  of  secondary 
residues  in  eggs,  milk,  and  meat 
b>'products  from  the  use  of  cadusafos  on 
bananas. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerance  is 
sought,  and  it  is  concluded  that  the 
establishment  of  the  tolerance  will 
protect  the  public  health.  Therefore,  the 
tolerance  is  proposed  as  set  forth  below. 

The  proposed  tolerance  of  .01  ppm 
agrees  with  the  tolerance  proposed  by 
the  Codex  Alimentarius  Commission  for 
residues  of  cadusafos  in  or  on  bananas. 

Interested  persons  are  invited  to 
submit  written  comments  or.  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  dociuneiit 
control  number,  (PP  6E3447/P5731.  All 
written  comments  filed  in  response  to 
this  document  will  be  available  in  the 
Public  Information  Branch,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(f).  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially    ' 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlements,  grants,  user 
fees,  or  loan  programs;  or  (4)  raising 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
this  Executive  Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
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number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FjR  24950). 

list  of  Subjects  In  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Djfjted:  April  22, 1994. 

Stephanie  R.  Irene, 

Acting  Director,  Registration  Division.  Office 
cf  Pesticide  Prograi^is. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follov/s: 

PART  180— [AMENDED! 

1.  The  authority  citation  for  part  180 
coBtinuos  to  read  as  follows: 

lAuthority:  21  U.S.C.  346a  and  371. 

2.  By  revising  §  180.461,  to  read  as 
follows: 

§  180.461    Cadusafos;  tolerances  for 
residues. 

A  tolerance  is  established  fur  residues 
ofthe  nematicide/insecticide  cadusafos. 
CMethyl  S,S-di-sec-butyl 
pl^osphorodithioate,  in  or  on  the 
following  raw  agricultural  convmodity: 


CoraTioditv 


Parts  per 

million 


Bananas 


0.01 


Th|ere  are  no  U.S.  registrations  as  of  May 
10;  1994  for  the  nematicide/insecticide' 
cadusafos. 

|FR  Doc.  94-11196  Filed  5-<>-94;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
C3MMISSI0N 

47  CFR  Part  1 

[CC  Docket  No.  92-237,  FCC  94-79} 

Administration  of  the  North  American 
Numbering  Plan 

AGENCY:  Federal  Communications 

Co^nmission. 

ACtlON:  Notice  of  proposed  rulemaking. 


SUrtMABY:  In  liglit  ofthe  response  to  the 
Coniini.ssion's  earlier  Notice  of  Inquiry 
anq  subsequent  development.*,  the 
Cothmission  has  adopted  and  released  a 
Notice  of  Proposed  Ruleii.aking 
coiiceming  the  future  administration  of 
the  North  American  Numbering  Pleui 
and  some  narrower  numbering  issues.  In 


its  rulemaking  notice,  the  Commission 
draws  tentative  conclusions,  makes 
proposals,  and  seeks  comment  on  these 
and  related  issues. 

DATES:  Comments  must  be  filed  on  or 
before  June  7, 1994,  and  reply 
comments  must  be  filed  on  or  before 
June  30,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pejton  Wynns,  Common  Carrier 
'Bureau.  Industry  Analysis  Division 
(202-632-0745).  or  Allen  A.  Bama, 
Common  Carrier  Bureau,  Tariff  Division 
(202-632-6917). 

SUPPLEMENTARY  INFORMATION: 
Background 

This  is  a  summary  of  the 
Commission's  Notice  of  Proposed 
Rulemaking  (Notice),  adopted  March  30. 
1994.  and  released  April  4,  1994,  FCC 
94-79,  in  the  Common  Carrier  Docket 
No.  92-237  proceeding  entitled, 
"Administration  cf  the  North  American 
Numbering  Plan"  (the  Plan).  This  Notice 
follows  the  Commission's  earlier  Notice 
of  InquL-y  (Inquiry).  See  Administration 
of  the  North  American  Numbering  Plan. 
CC  Docket  No.  92-237.  7  FCC  Red  6837 
(1992).  57  FR  53462  (Nov.  10,  1992). 

Before  divestiture,  the  American 
Telephone  and  Telegraph  Company 
(AT&T)  developed  and  administered  the 
Plan  to  coordinate  the  telephone 
numbers  used  in  most  of  No.rth 
America.  As  part  ofthe  1984  divestiture 
of  .>\,T&T,  administration  ofthe  Plan  was 
transferred  from  AT&T  to  Bell 
Communications  Research,  Inc. 
(Bellcore).  Following  release  ofthe 
Commission's  Inquiry,  Bellcore  advised 
that  it  desired  to  relinquish 
administration  ofthe  Plan.  In  addition 
to  the  Commission's  efforts,  several 
industry  groups  are  considering 
proposals  to  improve  future 
administration  of  the  Plan  and  to 
address  specific  numbering  issues. 

Phese  One  of  this  proceeding 
pri.marily  focuses  on  who  should 
administer  the  Plan  and  how  such 
administration  might  be  improved. 
Phase  Two  primarily  focuses  on  the 
planned  expansion  of  Feature  Group  D 
(FGD)  Carrier  Identification  Codes 
(CICs).  The  Commission  adopted  the 
Notice  to  p.-escnt  its  tentative 
conclusions  and  rulemaking  proposals, 
and  also  to  seek  commout  on  these  and 
related  matters.  This  action  was  taken 
pursuant  to  sections  1,  4(i).  201-205. 
and  403  ofthe  Communications  Act,  as 
amended.  47  U.S.C  151.  154(i),  201- 
205,  and  403. 


Summary  of  Notice  of  Proposed 
Rulemaking 

1 .  Phase  One 

In  the  first  phase  ofthe  Notice,  the 
Commission  tentatively  concluded  diat 
no  federal  govenunent  agency  is  ideally 
suited  to  administer  the  U.S.  portion  of 
the  Plan  but  that  the  Commission  could 
best  assume  those  ministerial  functions 
if  they  are  to  be  performed  by  any  such 
agency.  Among  existing  non- 
government agencies,  the  Commission 
sought  comment  on  whether  the 
Alliance  for  Telecommunications 
Industry  Solutions  (ATIS)  or  some 
component  of  ATIS  could  handle  Plan 
administration.  Noting  the  possible 
advantages  of  a  new,  nongovernment 
entity  to  handle  such  administration, 
the  Commission  also  sought  comment 
on  whether  such  a  new  entity  should  be 
established  for  this  purpose.  The 
Commission  then  tentatively  concluded 
that  ministerial  administration  of  the 
Plan  should  be  undertaken  by  a  single, 
non-government  entity  established  by 
the  Commission  and  subject  to  its 
oversight,  but  also  separate  from  the 
Commission  and  not  closely  identified 
with  any  particular  industry  segment. 
The  Commission  sought  comment  on 
these  tentative  conclusions  and  also  on 
the  appropriate  parameters  defining  the 
mission,  management,  structure, 
functions,  persormel.  and  capabilities  of 
the  new  Plan  administrator. 

2.  To  finance  future  administration  of 
the  Plan,  the  Commission  tentatively 
concluded  that  it  has  authority  under 
the  Communications  Act  to  estabUsh  a 
set  of  Co.mmission  numbering  fees  or  to 
create  a  new  fund  to  finance  future  Plan 
administration.  The  Commission  sought 
comment  on  these  and  other  possible 
funding  mK;hanisms.  For  example,  if 
only  a  small  amount  is  needed  each  yeur 
to  finance  administration  ofthe  Plan, 
the  Qimmission  seeks  comment  on 
whether  it  should  impose  a  numbering 
surcharge  on  one  of  the  funds  currently 
administered  by  the  National  Exchange 
Carrier  Association  or  use  a  portion  of 
the  annual  surplus  from  one  or  mere  of 
these  funds.  The  Commission 
tentatively  concluded  that  it  should 
impose  fees  to  offset  the  costs  of 
rt  gulating  U.S.  num.bering  resoun:cs 
and  sought  comment  on  this  and  its 
other  conclusions.  The  Commissiua  alsu 
sought  comment  on  whether  a  new 
numbering  policy  board  should  be 
established  to  assist  regulators. 

3.  The  Commission  invited  comment 
on  the  international  implications  of  its 
various  proposals  to  select,  organize, 
and  fund  a  replacement  for  the  current 
Plan  administrator.  For  e.xample.  in  the 
e\'ont  there  are  adminisU'ative  costs  of 
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the  Plan  which  are  not  covered  by 
Conunission-imposed  fees,  the 
Commission  proposed  to  establish  with 
other  World  2U5ne  1  regulators  a  system 
of  charges  payable  directly  to  the  new 
Plan  administrator  by  those  who 
directly  benefit  from  the  operation  of 
the  Plan  subject  to  appropriate 
oversight.  The  Commission  also  sought 
comment  on  the  specific  problems 
presented  by  the  absence  of  uniform 
nationwide  diahng  arrangements  and  on 
the  specific  steps  die  Commission  could 
take  to  remedy  those  problems. 

4.  Phase  Two.  In  Phase  Two,  the 
Commission  explained  that  Carrier 
Identification  Codes  (QCs)  are  numeric 
codes  widely  used  within  the  telephone 
industry  to  provide  local  exchange 
access  to  long  distance  carriers,  to  route 
traffic,  identify  types  of  service,  bill 
access  purchasers,  and  for  other 
purposes.  In  view  of  anticipated 
demand,  the  Commission  indicated  that 
the  stock  of  three-digit  Feature  Group  D 
(FGD)  aCs  available  for  assignment  will 
likely  be  exhausted  within  a  year  or  so. 
To  Increase  the  number  of  such  codes, 
the  Commission  noted  that  a  plan  was 
developed  by  the  industry  to  expand  the 
format  of  these  codes  from  three  digits 
to  four  digits  and  also  expand  the  format 
of  carrier  access  codes  (CACs)  from  five 
digits  (lOXXX)  to  seven  digits 
(lOlXXXX).  In  light  of  various 
objections,  the  Commission's  earlier 
inquiry  sought  comment  on  whether 
these  planned  changes  should  be 
reconsidered. 

5.  In  the  Notice,  the  Commission 
tentatively  concluded  that  FGD  ClCs 
should  be  expanded  to  a  four-digit 
format  and  sought  comment  on  that 
tentative  conclusion.  However,  to 
facilitate  the  changeover  to  the  new 
codes,  the  Commission  also  proposed  a 
transition  period  of  six  years  during 
which  subscribers  could  use  both  the 
current  three-digit  and  the  new  four- 
digit  CICs.  In  addition,  the  Commission 
sought  comment  on  whether  it  should 
require  local  exchange  carriers  to  cease 
screening  and  completing  interstate, 
intraL.^TA  "1+"  Message  Toll  Service 
(MTS)  calls  and  instead  deliver  those 
calls  to  the  carrier  preselected  by  the 
end  user. 

Initial  Regulatory  Flexibility  Analysis 

6.  Tlie  Commission  certified  that  the 
Regulatory  Flexibility  Act  of  1980  does 
not  apply  to  this  rulemaking  proceeding 
because,  if  the  proposed  rule 
amendments  are  promulgated,  there  will 
not  be  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities,  as  defined  by  Section  601(3)  of 
the  Regulatory  Flexibility  Act.  While  the 
rules  proposed  by  the  Commission 


would  apply  to  telecommunications 
corporations  of  all  sizes  that  are  now 
assigned  telephone  numbers  or  that  may 
in  the  future  seek  such  assignments,  the 
impact  on  small  business  entities  served 
by  these  corporations  and  on  small 
telecommunications  companies  is  not 
likely  to  be  significant.  Similarly,  the 
Commission's  proposed  rules  on 
interstate,  intraLATA  toll  traffic  are  not 
expected  to  have  a  significant  impact  on 
small  telecommunications  companies  or 
other  small  business  entities.  The 
Commission  Secretary  was  directed  to 
send  a  copy  of  the  Notice,  including  the 
certification,  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
paragraph  603(a)  of  the  Regulatory 
Flexibility  Act,  Pubhc  Law  No.  96-354, 
94  Stat.  1164,  5  U.S.C.  601,  et  seq. 
(1981). 

Comments 

7.  Pursuant  to  applicable  procedures 
set  forth  in  Sections  1.415  and  1.419  of 
the  Commission's  Rules,  47  CFR  1.415 
and  1.419,  interested  parties  may  file 
comments  on  or  before  June  7, 1994. 
and  reply  comments  on  or  before  June 
30,  1994.  To  file  formally  in  this 
proceeding,  you  must  file  an  original 
and  four  copies  of  all  comments,  reply 
comments,  and  supporting  comments.  If 
you  want  each  Commissioner  to  receive 
a  personal  copy  of  your  comments,  you 
should  file  an  original  and  nine  copies. 
You  should  send  comments  and  reply 
comments  to  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  239)  of  the  Federal 
Communications  Commission,  1919  M 
Street,  NW.,  Washington,  DC  20554. 


Ex  Parte  Analysis 

8.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  Commission  rules.  See 
generally,  47  CFR  1.1202,  1.1203,  and 
1.12C6(a'). 

Ordering  Clause 

9.  .\ccordingly,  it  is  ordered,  pursuant 
to  sections  1,  4(i),  201-205,  and  403  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151,  154li),  201- 
205.  and  403,  that  Notice  is  hereby  given 
of  the  proposed  regulatory  actions 
described  above  and  comment  is  sought 
on  these  proposals. 


List  of  Subjects  in  47  CFR  Part  1 

Commimications  common  carriers. 
Telecommunications. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Dec.  94-11168  Filed  5-9-94;  8:45  am] 

BiLUNQ  cooc  enr-oi-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1807  and  1815 

Revision  to  NASA  FAR  Supplement 
Coverage  on  Procurement  Plans, 
Instructions  for  Technical  Proposal 
and  Business  Management  Proposal 
Submissions,  and  Contents  of  the 
Prenegotlatlon  Position  Memorandum 

agency:  Office  of  Procurement, 

Procurement  Policy  Division,  National 

Aeronautics  and  Space  Administration 

(NASA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  rule  proposes  to  amend 
the  regulations  pertaining  to 
procurement  plans,  the  instructions  for 
technical  and  business  management 
proposals,  and  the  contents  of  the 
prenegotiation  position  memorandum  in 
order  to  emphasize  the  importance  of 
facilities  in  the  contract  plaiming  and 
dtjcision  making  process. 
DATES:  Comments  must  bo  received  on 
or  before  July  11,  1994. 
ADDRESSES:  Submit  comments  to  Mr. 
Joseph  Le  Crcn,  Contract  Pricing  and 
Finance  Division  (Code  HC),  Office  of 
Procurement,  NASA  Headquarters, 
Washington,  DC  20546.  Comments  on 
the  paperwork  burden  should  also  be 
addressed  to  the  Office  of  Information 
and  Regulatory  Affairs  of  OMB, 
Attention:  Desk  Officer  for  NASA, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joseph  Le  Cren,  (202)  358-0444. 
SUPPLEMENTARY  INFORMATION: 

Background 

Over  the  last  several  years.  NASA's 
Office  of  the  Inspector  General  has 
issued  several  reports  critical  of  the 
agency  and  its  contractors  regarding 
facilities  leasing  practices.  One  report 
addressed  the  issue  on  an  agency-wide 
basis.  That  report  stated  that  NASA  was 
paying  several  times  over  for  the  same 
facilities  due  to  contractors  entering  into 
a  series  of  short-term  leases.  The 
proposed  rule  emphasizes  the 
importance  of  facilities  by  requiring 
installation  procurement  plans  address 
facilities,  specifying  the  information 
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needed  from  contractors  in  their 
business  management  plans  for  the 
agency  to  properly  evaluate  the 
proposed  costs,  and  requiring  that  the 
prenegotiation  memorandum  discuss 
the  factors  considered  in  the  evaluation 
of  facilities.  The  proposed  rule  also 
revises  the  current  coverage  on 
procurement  plans  requiring 
Headquarters  approval  to  better  address 
the  major  facilities  issues  which  should 
be  considered. 

Iinp4ct 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impaidt  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  The 
information  collection  requirements  in 
this  proposed  nile  have  been  submitted 
to  the  Office  of  Management  and  Budget 
for  reivievv  under  44  U.S.C.  3504(h).  The 
information  vk'ill  be  used  by  NASA 
contracting  personnel  and  technical 
personnel  to  evaluate  and  select 
proposals  for  contracts  over  $1,000,000. 
If  this  iiiformation  is  not  collected, 
NASA  will  be  less  able  to  evaluate 
contract  costs  and  ensure  that  those 
costs  are  fair  and  reasonable.  The 
estimated  annual  paperwork  burden  of 
300  hours  in  calculated  by  muhiplying 
the  estimated  number  of  respondents 
(300)  by  the  estimated  hours  (1  hour)  for 
each  respondent  to  prepare  the 
information. 

List  of  Subjects  in  48  CFR  Part  1607  and 
1815 

Government  procurement. 
Tom  Lucdtke, 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly,  48  CFR  parts  1807  and 
1815  are  proposed  to  be  amended  as 
follows: 

1.  The  authority  citation  for  48  CFR 
parts  1807  and  1815  continues  to  read 
as  follows: 

Authority:  42  U.S.C.  2473  (c)(1). 
PART  1807— ACQUISITION  PLANNING 

2.  Section  1807.170-1  is  amended  by 
revising  paragraph  (b)(10)(i)  to  read  as 
follows: 

180.170-1    Procurement  plans  requiring 
approval  by  NASA  Headquarters. 

*        *        •        •        » 

(b)  *  •  • 

(10)  hen}  10.  Contractor-owned  or 
leased  and  Government-furnished 
property,  (i)  If  the  proposed  contract 
period  of  performance  (exclusive  of 
options)  will  be  for  a  shorter  period  than 
the  useful  life,  for  the  program,  of  any 
required  contractor-ovraed  or  leased 


facilities  (as  defined  in  (FAR)  48  CFR 
45.301),  the  facilities  are  unlikely  to  be 
needed  by  the  contractor  for  any 
purpose  other  than  the  program  elTort 
being  contracted  for,  and  the  facilities 
will  represent  a  significant  cost  to  the 
contract,  then  the  procurement  plan 
shall  discuss  the  feasibility  of  the 
Government  acquiring  the  right  to  use 
'  the  facilities  for  longer  than  die 
proposed  contract  period,  as  well  as  the 
proposed  procurement  strategy  for 
accomplishing  this  use. 

(A)  If  program  uncertainties  for 
continuing  beyond  the  contract  period 
of  performance  (exclusive  of  options) 
are  significant,  it  may  be  in  the 
Government's  best  interests  to  acquire 
use  of  the  facilities  during  only  that 
time.  This  strategy  may  make  the 
facilities  more  costly  to  the  Government 
for  the  contract  period  than  if  a 
contractual  arrangement  for  longer  use 
were  made.  However,  it  should  reduce 
the  program  risks  associated  with 
longer-term  Government  facilities 
obligations; 

(B)  If  the  program  uncertainties  for 
continuing  beyond  the  contract  period 
of  performance  (exclusive  of  options) 
are  not  significant,  it  may  be  in  the 
Government's  best  interests  to  acquire 
the  right  to  use  the  facilities  for  longer 
than  the  proposed  contract  period  of 
performance  (exclusive  of  options)  in 
order  to  take  advantage  of  economies  in 
long-term  facilities  investment.  In  such 
cases,  the  following  shall  be  considered: 

(1)  Whether  the  amount  of  the 
potential  cost  savings  to  the 
Government  arising  from  the  contractor 
entering  into  a  long-term  arrangement 
(lease,  purchase  or  construction) 
continuing  beyond  the  contract  period 
of  performance  (exclusive  of  options) 
could  be  significant; 

(2)  If  a  long-term  investment  by  the 
contractor  could  result  in  significant 
cost  savings  to  the  Government,  the  type 
of  long-term  arrangement  that  is 
believed  would  be  most  appropriate 
(e.g.,  long-term  lease  with  the  right  of 
assignment  to  a  third  party  or  the 
Government,  at  the  Government's 
option;  purchase  or  construction  of  the 
facilities,  with  depreciation  and  cost  of 
money  either  accelerated  to  cover  the 
contract  period  of  performance 
(exclusive  of  options)  or  over  the  useful 
life  of  the  facilities);  and 

(3)  Whether  the  contractor  might 
require  a  financial  guarantee  be 
provided  by  the  Government  in  order  to 
enter  into  a  long-term  arrangement  and, 
if  so,  what  the  potential  amount  of  such 
a  guarantee  might  be,  should  the 
contract  end  (e.g.,  options  are  not 


exercised,  or  the  contractor  is  not 
selected  in  a  recompetition). 
•        •        •        •        • 

3.  Section  1807.170-2  is  revised  to 
read  as  follows: 

1807.170-2    Procurement  plans  requiring 
approval  at  the  Installation  level. 

Procurement  plans  prepared  for 
installation-level  approval  shall  be 
prepared  in  accordance  with  1807.170- 
1  or  in  the  format  prescribed  by  the 
installation.  Installation  prescribed 
formats  shall  ensure  all  contract 
management  considerations  enumerated 
at  1807.17O-l(c)  are  addressed.  In 
addition,  installation  prescribed  formats 
shall  ensure  that  plans  for  procurements 
in  excess  of  $2,500,000  address  the 
considerations  at  1807.17O-l(b)(10). 

PART  1 81 5-CONTR ACTING  BY 
NEGOTIATION 

4.  Section  1815.406-70  is  amended  by 
republishing  paragraph  (b)  introductory 
text  and  paragraph  (b)(5)  introductory 
te.xt  and  revising  paragraph  (b)(5)(iii)  to 
read  as  follows: 

1815.40e-70    Instructions  for  technical 
proposal  and  business  management 
proposal  submission. 

(a)  *  •  • 

(b)  Business  management  proposal. 
Proposals  should  include  the  following: 

*  •        •        •        • 

(5)  A  statement  as  to — 

•  *        •        •        * 

(iii)  The  cost  of  any  additional 
facilities  (as  defined  at  (FAR)  48  CFR 
45.301)  required  to  perform  the  work 
and  how  the  costs  are  to  be  charged, 
with  information  as  to  whether  the 
facilities  will  be  contractor-furnished  or 
Government-furnished  and,  if 
contractor-furnished,  the  alternatives 
considered  (e.g..  short-term  lease,  long- 
term  lease  with  option  to  transfer  the 
lease  to  a  third  party,  purchase), 
including  the  long  and  short  term 
benefits  of  each  alternative,  a 
description  of  any  unique  requirements 
or  arrangements  involved  with  each 
alternative,  as  well  as  the  reasons  for  the 
alternative  selected,  a  copy  of  the 
proposed  lease  or  purchase  agreement, 
identification  of  all  costs  included  in 
the  lease  and  ownership  alternatives 
considered;  and 
»        *        •        •        • 

5.  Paragraph  (c)(5)  of  section 
1815.807-70  is  revised  to  read  as 
follows: 

1815.807-70    Content  of  the  prenegotiation 
position  memorandum. 


(c) 
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(5)  Contractor/Government 
investment  in  facilities  and  equipment 
(and  any  modernization  to  be  provided 
by  the  contractor/Government). 
Although  not  all  inclusive,  the 
following  are  to  be  covered: 

(i)  The  facilities  needed  by  the 
contractor, 

(ii)  How  the  facilities  are  to  be 
provided  (Government  or  contractor); 

(iii)  If  to  be  provided  by  the 
contractor,  the  alternatives  considered 
(operating  lease,  capital  lease,  contractor 
purchase  or  construction,  or  other 
alternatives); 

(iv)  Whether  a  financial  guarantee  has 
been  requested  by  the  offeror; 

(v)  The  reasons  for  the  alternative 
selected;  and 

(vi)  How  the  costs  are  to  be  charged. 
•        •        *        •        * 

|FR  Doc.  94-11144  Filed  5-9-94;  8:45  am] 

BILUNG  CODE  7510-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  101&-AC52 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Threatened 
Status  for  Castiiieja  Levlsecta  (Golden 
Paintbrush) 

agency;  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  list  the 
plant  Castiiieja  levisecta  (golden 
paintbrush)  as  a  threatened  species 
pursuant  to  the  Endangered  Species  Act 
of  1973.  as  amended  (Act).  This  species 
once  occurred  from  Oregon  north  to 
Vancouver  Island  in  British  Columbia, 
Canada.  Only  10  disjunct  populations  of 
this  plant  now  exist,  in  open  grasslands 
ranging  from  south  of  Olympia, 
Washington,  in  Thurston  County,  north 
through  the  Puget  Trough  to  southwest 
British  Columbia.  Canada.  One  of  these 
populations  may  be  extirpated.  Threats 
to  the  species  include  competition  with 
encroaching  native  and  alien  plant 
species,  habitat  modification  through 
succession  in  the  absence  of  fire, 
predation,  and  the  reduced  ability  of 
small,  isolated  populations  to  recover 
from  stochastic  (random)  events.  Direct 
human-caused  threats  include 
development  of  habitat,  possible 
damage  associated  with  road 
maintenance,  and  catastrophic  fire.  This 
proposal,  if  made  final,  would 
implement  the  Federal  protection  and 


recovery  provisions  of  the  Act  for  this 
plant. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  July  11. 
1994.  Public  hearing  requests  must  be 
received  by  June  24, 1994. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  Boise  Field 
Office,  U.S.  Fish  and  Wildlife  Service. 
4696  Overland  Road.  Room  576.  Boise, 
Idaho  83705.  Comments  and  materials 
received  will  be  available  by 
appointment  for  public  inspection 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alison  Beck  Haas  or  Dr.  Robert  Parent  i 
at  the  above  address  (208/334-1931). 

SUPPLEMENTARY  INFORMATION: 

Background 

Castiiieja  levisecta  (golden 
paintbrush)  was  first  collected  near  Mill 
Plain,  Washington,  by  Thomas  Jefferson 
Howell  in  1880  and  was  described  by 
Jesse  More  Greenman  in  1898 
(Greenman  1898).  A  perennial  herb  of 
the  snapdragon  family 
(Scrophulariaceae),  C.  levisecta 
typically  has  5  to  15  erect  to  spreading 
unbranched  stems,  reaches  a  height  of 
0.5  meter  (m)  (20  inches  (in)),  and  is 
covered  with  soft,  sticky  hairs.  The 
lower  leaves  are  entire  and  narrowly 
pointed;  the  upper  leaves  are  broader, 
usually  with  one  to  three  pairs  of  short 
lateral  lobes  on  the  distal  end.  The 
flower,  mostly  hidden  by  the 
overlapping  bracts,  has  a  calyx  15  to  18 
millimeters  (mm)  (0.6  to  0.7  in)  long  and 
deeply  cleft,  and  a  corolla  20  to  23  mm 
(0.8  to  0.9  in)  long,  with  a  slender  galea 
(concave  upper  lip)  three  to  four  times 
the  length  of  the  unpouched  lower  lip 
(Hitchcock  and  Cronquist  1978).  It  is 
distinguished  from  the  other  Castiiieja 
species  within  its  range  by  brilliant 
golden  to  yellow  floral  bracts.  The  plant 
flowers  from  April  to  June.  When  not 
flowering,  the  plant  is  inconspicuous. 
The  species  may  be  semi-parasitic  like 
other  members  of  the  genus  Castiiieja, 
requiring  a  host  plant  for  seedling 
development  (Heckard  1962.  Sheehan 
and  Sprague  1984). 

The  plant  tends  to  grow  in  clumps. 
One  genet  (genetic  individual)  may 
consist  of  1  to  15  ramets  (stems),  making 
the  calculation  of  exact  numbers  of 
individual  plants  difficult.  Also,  a  wide 
variability  of  numbers  of  ramets  per 
plant  among  genets  and  sites  exists. 
Determining  the  number  of  ramets  that 
comprise  an  individual  plant  generally 
requires  destroying  the  plant  (Reid 
SchuUer.  Natural  Area  Scientist. 
Washington  Department  of  Natural 


Resources,  pers.  comm.,  1992).  In 
addition,  variation  in  census  methods 
exists.  Therefore,  estimates  of 
population  densities  are  difficult. 

Western  Oregon  and  Washington  (and 
southern  Vancouver  Island)  have  a 
maritime  climate,  characterized  by  wet, 
mild  winters  and  cool,  relatively  dry 
summers.  Precipitation  averages  800  to 
1.350  mm  (31  to  53  in)  in  the  Puget- 
Willamette  Trough  (Sheehan  and 
Sprague  1984). 

The  plant  occurs  in  open  grasslands  at 
elevations  below  100  m  (328  feet  (ft)) 
around  the  periphery  of  the  Puget 
Trough.  Most  populations  occur  on 
glacially  derived  soils,  either  gravelly 
glacial  outwash  or  clayey  glacio- 
lacustrine  sediments  (Sheehan  and 
Sprague  1984).  Associated  species 
include  Festuca  idaboensis,  Festuca 
rubra,  Plantago  lanceolata,  Holcus 
lanatus,  Achillea  millefolium,  Pteridium 
aquilinum,  and  several  species  of  Vicia 
and  Bromus  (Sheehan  and  Sprague 
1984).  Frequent,  low  intensity  fires  can 
be  important  in  maintaining  habitat  for 
some  plant  species.  Historically, 
periodic  fires  in  the  Puget  Trough  were 
instrumental  in  maintaining  native 
grassland  habitat  by  limiting 
successional  encroachment  of  trees  and 
shrubs  (Sheehan  and  Sprague  1984). 

Historically,  Castiiieja  levisecta  has 
been  reported  from  over  30  sites  in  the 
Puget  Trough  of  Washington  and  British 
Columbia,  and  as  far  south  as  the 
Willamette  Valley  of  Oregon  (Sheehan 
and  Sprague  1984).  In  1984,  the  Service 
conducted  an  assessment  of  the  status  of 
the  species  throughout  its  range.  The 
plant  was  found  to  be  extirpated  from 
more  than  20  historic  sites  (Sheehan 
and  Sprague  1984).  Many  populations 
were  found  to  be  extirpated  by 
conversion  of  habitat  to  agricultural, 
residential,  and  commercial 
development.  In  Oregon.  C.  levisecta 
historically  occurred  in  the  grasslands 
and  prairie  of  the  Willamette  Valley;  the 
species  has  been  extirpated  from  all  of 
these  sites  as  the  habitat  has 
disappeared.  The  area  around  the  type 
locality  at  Mill  Plain.  Washington,  was 
converted  to  pasture  and  orchards  some 
time  after  the  plant  was  first  collected 
there  in  1880.  Housing  developments 
currently  occupy  the  site  (Sheehan  and 
Sprague  1984). 

Castiiieja  le\isecta  is  now  known 
from  10  extant  populations.  Seven  occur 
in  Washington:  one  just  south  of 
Olympia  in  Thurston  County,  five  on 
Whidbey  Island  in  Island  County,  and 
one  on  San  Juan  Island  in  San  Juan 
County.  In  British  Columbia,  Canada, 
three  populations  exist:  two  populations 
on  islands  off  the  southern  coast  of 
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Vancouver  Island  and  one  in  the  city  of 
Victoria,  Vancouver  Island. 

The  southernmost  population  of 
Castilleja  levisecta  occurs  at  the  Rocky 
Ptairie  site  south  of  Olympia, 
Washington,  in  Thurston  County.  The 
site  is  owrned  by  the  Washington 
Department  of  Natural  Resources  and  is 
designated  as  a  Natural  Area  Preserve 
that  is  managed  primarily  for  protection 
of  C.  levisecta  and  Aster  curtus,  and 
preservation  of  the  remnant  native 
grassland  community  (R.  SchuUer,  pers. 
comm.,  1991).  In  1983,  the  time  of  the 
last  complete  census,  15,000  plants 
were  sporadically  distributed 
throughout  the  15-hectare  (ha)  (37-acre 
(ac))  site.  A  fire  in  1985  eliminated  the 
southernmost  patch  of  C.  levisecta,  and 
the  population  was  estimated  to  be 
about  7,000  plants  in  1991  (R.  Schuller, 
peers,  comm.,  1991).  A  population 
census  at  this  burned  area  in  1993 
revealed  approximately  2,000  plants 
(Schuller,  pers.  comm.,  1994). 

Five  populations  are  located  on  the 
north  half  of  Whidbey  Island,  Island 
County,  in  Puget  Sound.  The  largest  of 
Uiese  occurs  near  Forbes  Point  on  the 
west  side  of  Crescent  Harbor  and  is 
owned  by  the  Department  of  Defense 
(Whidbey  Island  Naval  Air  Station). 
Navy  personnel  conducted  a  census  of 
Castilleja  levisecta  in  1985  and  counted 
more  than  10,000  stems  at  the  site 
(Cldmpitt  1985).  The  population  was 
monitored  in  1990,  when  it  was 
estimated  to  be  in  the  thousands,  and 
again  in  1991,  when  a  reduction  in 
density  of  about  25  percent  was 
ob$erv  ed.  The  site  was  mapped  and 
measures  about  20  by  60  m  (66  by  197 
ft)  (Matt  Klope,  Whidbey  Island  Naval 
Air  Station,  pers.  comm.,  1992). 

A  second  population  on  Whidbey 
Isliif.d  is  located  at  Fort  Casey  State  Park 
whore  approximately  120  plants  occur 
on  a  0.04  ha  (0.10  ac)  site  (John  Gamon, 
Boianist.  Washington  Natural  Heritage 
Program,  pers.  comm.,  1994).  This  State- 
owhed  historic  site  is  managed  as  a  park 
forjrecrpational  use  (Ken  Hagerman,  Fort 
Ca^ey  State  Park  Manager,  Washington 
Department  of  Parks,  pers.  comm., 
1991). 

J\  third  Whidbey  Island  population  of 
Caitilleja  lexisccta  occurs  on  the  Bocker 
Environmental  Preser\e.  This 
population  occurs  on  two  sites:  one  is 
60  |)y  150  m  (197  by  492  ft)  on  the 
Preserve,  and  a  second  is  adjacent  to  the 
Preserve  in  a  4-square  m  (43-square  ft) 
area.  In  1993.  273  individuals  e.xisted  (J. 
Gamon,  pers.  comm.,  1994).  The 
Preserve  is  owned  by  Seattle  Pacific 
University  and  is  used  for 
environmental  education  courses  (Keith 
Lud^mann,  Environmental  Education 
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Supervisor,  Bocker  Environmental 
Preserve,  pers.  comm..  1992). 

A  fourth  Whidbey  Island  population 
occurs  at  Ebey's  Landing,  where  300  to 
400  plants  are  found  in  a  10  by  30-m  (33 
by  98-ft)  area  (Sheehan  and  Sprague 
1984).  This  site  is  privately  owned. 

The  fifth  Whidbey  Island  population 
of  Castilleja  levisecta  is  located  at  West 
Beach,  at  a  site  approximately  0.66  ha 
(1.6  ac)  in  size.  The  property  is  privately 
owTied  and  is  adjacent  to  a  county  road. 
In  1991  it  supported  10  to  20  plants  (M. 
Klope.  pers.  comm.,  1991),  down  from 
about  200  in  1984  (Sheehan  and 
Sprague  1984).  In  a  letter  to  the  Island 
County  engineer,  a  citizen  reported  that 
roadside  maintenance  activities  by  the 
county  had  resulted  in  the  eUmination 
of  the  population  (Steve  Erickson, 
Whidbey  Environmental  Action 
Network,  in  litt.,  1991).  Subsequent  field 
inspection  by  Washington  Natural 
Heritage  Program  staff  confirmed  that 
the  population  had  been  reduced  to 
about  five  plants;  however,  the  cause  of 
the  plant's  decline  at  this  site  is 
unknown  (Mark  Sheehan,  Washington 
Natural  Heritage  Program,  in  litt.,  1992). 

The  final  U.S.  population  occurs  on 
San  Juan  Island  (San  Juan  County),  and 
is  located  on  a  privately  owmed  parcel 
near  the  Mar  Vista  Resort  at  False  Bay. 
The  site  is  approximately  4.3  by  3.0  m 
(14.1  by  9.8  ft)  in  size,  and  is  comprised 
of  20  to  25  plants  (Mark  Sheehan,  pers. 
comm..  1991:  Sheehan  and  Sprague 
1984). 

Three  extant  populations  of  Castilleja 
levisecta  occur  near  Victoria.  British 
Columbia.  Canada.  One  population  is 
located  on  Alpha  Islet,  consisting  of  200 
to  300  plants,  and  is  under  the 
management  of  the  Ministry  of  Parks.  A 
second  population,  estimated  at  several 
thousand  plants,  in  an  area  of  about  2.3 
ha  (5.7  ac).  is  located  on  the  Trial 
Islands  and  is  currently  managed  by  the 
Ministry  of  Parks  as  an  Ecological 
Reserve.  A  third  site  consists  of  one 
clump  (fewer  than  10  plants)  and  was 
known  to  occur  at  Beacon  Hill 
Municipal  Park  within  the  city  of 
Victoria  (Adolf  Ceska,  Curator  of 
Botany,  Royal  British  Columbia 
Museum,  pers.  comm.,  1991).  The 
current  status  of  the  Beacon  Hill 
population  is  unknown. 

Castilleja  levisecta  is  threatened  by 
habitat  modification  through  succession 
of  grassland  to  shrub  and  forest  habitat, 
and  low  potential  for  expansion  and 
refugia  due  to  constriction  of  habitat.  In 
addition,  because  the  current 
distribution  of  the  species  has  been 
greatly  reduced  from  the  historic 
distribution,  the  species  is  vulnerable  to 
other  threats  such  as  collecting  by 
recreational  users,  reduced  vigor  emd 


reproductive  potential  due  to  predation. 
interspecific  competition  with  native 
and  exotic  woody  species,  and  a 
reduced  ability  to  recover  from 
catastrophic  natural  or  human-caused 
events,  such  as  catastrophic  fire  or 
accidental  chemical  spills  firom  an 
adjacent  highway  and  railroad.  Two 
sites  are  vulnerable  to  potential 
residential  or  commercial  development. 

Previous  Federal  Action 

Federal  action  on  this  species  began 
when  the  Service  published  a  notice  of 
review  for  plants  on  December  15,  1980 
(45  FR  82480).  In  this  notice,  Castilleja 
levisecta  was  included  as  a  category  1 
candidate.  Category  1  candidates  are 
those  species  for  which  the  Service  has 
on  file  substantial  information  on 
biological  vulnerability  and  threats  to 
support  preparation  of  listing  proposals. 
Pending  completion  of  updated  status 
surveys,  the  status  was  changed  to 
category  2  in  the  November  28, 1983, 
supplement  to  the  Notice  of  Review  (45 
FR  53640).  Category  2  candidates  are 
those  species  for  which  information  in 
possession  of  the  Service  indicates  that 
proposing  to  list  as  endangered  or 
threatened  is  possibly  appropriate,  but 
for  which  conclusive  data  on  biological 
vubierability  and  threat  are  not 
currently  available  to  support  a 
proposed  rule.  C.  levisecta  remained  a 
category  2  candidate  in  the  September 
27.  1985,  Notice  of  Review  for  plants  (50 
FR  39526).  In  the  February  21.  1990, 
Notice  of  Review  (55  FR  6184),  C. 
levisecta  was  elevated  to  category  1 
status,  based  on  additional  data 
collected  by  the  Washington  Natural 
Heritage  Program.  The  species  remained 
in  category  1  in  the  September  30,  1993, 
Notice  of  Review  for  plants. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C.  1533)  and  regulations  (50 
CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  set  forth  the  procedures  for  adding 
species  to  the  Federal  Lists.  A  species 
may  be  determined  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1)  of  the  Act.  These  factors  and 
their  application  to  Castilleja  levisecta 
Grecnman  (golden  paintbrush)  are  as 
follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Historic  loss  of  prairie/grassland 
habitat  in  the  Puget  Trough  has  reduced 
the  range  of  Castilleja  levisecta,  and 
habitat  loss  continues  to  be  the  primary 
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threat  to  remaining  populations. 
Currently,  encroadunent  by  native  and 
Hxotic  woody  species,  as  discussed  in 
more  detail  under  Factor  E,  is  the 
primary  cause  of  this  habitat 
modification. 

Development  for  residential  or 
commercial  use  is  a  potential  threat  at 
two  of  the  privately  owned  sites.  West 
Beach  and  False  Bay.  The  False  Bay  site 
is  adjacent  to  a  resort  that  may  be  sold 
i.n  the  near  future,  which  ultimately  m,ay 
lead  to  expansion  (M.  Sheehan,  pors. 
ccmm.,  1991).  The  West  Beach  site  is 
surrounded  by  residences  and  may  be 
developed  in  the  future.  Although  no 
plans  for  development  have  been 
initiated  so  far  at  these  sites,  the  habitat 
for  these  two  populations  remains 
vulnerable  to  threats  due  to  the 
adjacency  to  areas  that  receive  high 
human  use,  and  to  the  potential  for 
development  on  these  privately  owned 
comm.ercial  and  residential  sites. 

In  recent  history,  fire  suppression 
played  a  critical  role  in  tlie  reduction  of 
grassland  habitat  in  the  Puget  Trough 
and.  therefore,  in  the  reduction  in 
numbers  and  sizes  of  Castilleja  levisecta 
populations.  A  large,  high  intensity  fire 
at  any  of  the  r&i  liining  sites  where  C. 
Ie\isecta  occurs  could  potentially 
eliminate  popi;!aticns,  though  the 
Service  is  unaware  of  permanent 
extirpations  of  this  sj)ecies  due  to  fire. 
The  ecology  of  the  species  should  be 
studied  further  to  determine  the 
relationship  between  its  habitat  needs 
and  fire,  the  effects  of  fire  on 
reproductive  viability,  and  the 
subsequent  success  of  recruitment  from 
outside  bumod  areas. 

The  Washington  Department  of 
Natural  Resources  is  conducting  some 
experimental  b'iming,  and  the  Navy  has 
also  expressed  interest  in  conducting 
burns  (R.  Schuller,  M.  Klope.  pers. 
comm..  1991).  Fire  is  a  potential  tool  for 
maintaining  and  expanding  habitat, 
however,  because  Castilleja  levisecta 
has  been  reduced  to  10  disjunct 
populations,  and  the  potential  for 
recruitment  from  other  populations  is 
low.  The  use  of  fire  must  be  carefully 
considered  to  avoid  the  potential  for 
extirpations.  Interspecific  competition 
and  the  role  of  fire  in  maintaining  C. 
levisecta  habitat  are  overlapping  factors 
(see  Factor  E). 

Loss  of  suitable  habitat  from  either 
encroachment  of  woody  species  or 
development  in  the  areas  surrounding 
the  disjunct  populations  prevents 
expansion  of  the  species  and  affords  no 
rofugia  in  the  case  of  catastrophic  events 
that  affect  existing  populations.  Because 
the  grassland  habitat  in  the  areas 
surrounding  the  existing  populations 
has  been  lost,  it  Is  doubtful  that  the 


populations  would  expand  naturally. 
Thus,  the  continued  existence  of 
Castilleja  levisecta  is  threatened  by  the 
absence  of  available  habitat  for 
recruitment  and  colonization. 

B.  Cherutilization  for  Commercial. 
Recreational.  Scientific,  or  Educational 
Purposes 

Castilleja  levisecta  has  no  known 
commercial  use.  Because  of  its  showy 
golden-yellow  bi-acts.  recreational  users 
may  pick  flowers  at  public  sites.  Fort 
Casey  State  Park.  Bocker  Environmental 
Preserve.  Forbes  Point,  and  Beacon  Hill 
Municipal  Park  are  sites  of  high  levels 
of  public  use:  collection  and  trampling 
are  potential  threats  at  these  sites  {see 
Factor  E).  For  example.  Fort  Casey  State 
Park  receives  a  high  amount  of 
recreational  use.  and  the  potential  for 
overcollection  is  considered  a  genuine 
threat.  Visitor  use  has  increased  within 
the  last  decade,  and  park  users  have 
been  observed  picking  the  flowering 
plant  at  Fort  Casey  State  Park  (K. 
Hagerman.  pers.  comm..  1991).  Once 
numbering  over  500  plants  {Hagerman. 
pers.  comm..  1991),  the  Fort  Casey  State 
Park  population  had  significantly 
declined  to  approximately  120 
individuals  by  1993  {J.  Gamon,  pers. 
comm.,  1994).  Some  taxa  have  become 
vulnerable  to  collection  by  curiosity 
seekers  as  a  result  of  increased  publicity 
following  publication  of  a  listing 
proposal. 

C.  Disease  or  Predation 

Disease  is  not  known  to  be  a  factor 
threatening  Castilleja  levisecta. 
Populations  may  have  been  reduced 
from  historical  levels  by  grazing  by 
livestock  and  browsing  by  rabbits 
(Sheehan  and  Sprague  1984).  B.'-owsing 
of  the  tops  of  C.  levisecta  plants, 
probably  by  rabbits  and/or  deer,  has 
been  observed  at  the  Bocker 
Environmental  Preseue.  The  effect  of 
that  browsing  is  unknown,  although 
presumably  it  could  affect  seed  number 
and  reproductive  viability  (K. 
Ludemann,  pers.  comm.,  1991).  Grazing 
by  livestock  and  exotic  feral  rabbits  also 
threatens  the  False  Bay  population 
(Sheehan  and  Sprague  1984).  In  1990 
and  1991  at  the  Forbes  Point  site,  Klope 
(pers.  comm.,  1991)  observed  heavy 
predation  on  herbaceous  material  and 
seeds  by  rodents.  Signs  of  predation  also 
were  noted  there  in  1984  and  1985 
(Clampitt  1985).  which  may  be  reducing 
the  reproductive  potential  at  that  site. 

The  Rocky  Prairie  Natural  Area 
Preserve  population  of  Castilleja 
levisecta  has  historically  harbored  a 
population  of  the  Whulge  checkerspot 
butterfly  [Eupbydryas  editha  taylori],  a 
state  sensitive  species,  which  is  a 


potential  seed  predator.  Because  C. 
levisecta  is  not  a  specific  host  and  no 
individual  butterflies  were  observed  at 
the  site  in  1991,  the  threat  is  probably 
low  at  this  time  (Mark  Sheehan,  pers. 
co.mm.,  1991).  Though  several  species  of 
caterpillar  were  knovNTi  to  prey  on  C. 
levisecta  (Sheehan  and  Sprague  1984. 
Evans  et  al.  1984),  they  do  not  currently 
pose  a  threat  (R.  Schuller.  pers.  comm.. 
1991). 

Predation  by  native  species  is  one  of 
the  natural  pressures  historically  faced 
by  Castilleja  levisecta,  but  populations 
tliat  have  been  reduced  due  to  other 
factors  are  very  vulnerable  to  decline 
and  arc  less  able  to  rebound  aftrr 
periods  of  heavy  predation. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

No  legal  mechanism  for  the  protection 
of  Castilleja  levisecta  or  its  habitat 
exists.  The  species  is  listed  as 
endangered  by  the  Washington  Natural 
Heritage  Program  (Washington  Natural 
Heritage  Program  1990).  and  as  a 
category'  R4  species  (restiicted 
distribution,  large  population)  by  the 
province  of  British  Columbia  (A.  Ceska, 
pers.  comm.,  1991).  Foiu  sites  are 
included  among  the  Natural  Heritage 
Program's  Registry'  of  Natural  Areas  (L, 
Smith,  pers.  comm..  1991).  The  Rocky 
Prairie  site  was  acquired  by  the 
Washington  Department  of  Natural 
Resources  for  the  purpose  of  protection 
of  C.  levisecta  and  Aster  cartas,  a 
Federal  category  2  candidate  (R. 
Schuller.  pers.  comm..  1991).  All  of 
these  designations  are  important 
because  they  recognize  the  sensitive 
status  of  the  species  and  encourage  land 
managers  and  agencies  to  consider  the 
species  in  management  plans;  however.    . 
they  provide  no  protection  under  the 
law.  Therefore,  changing  land 
management  priorities  or  inadequate 
funding  for  protection  could  leave  the 
species  vulnerable  at  many  of  the  sites. 

Except  for  the  Rocky  Prairie  Natural 
Area  Preserve  population,  all  publicly 
owned  Castilleja  levisecta  populations 
are  managed  for  purposes  other  than 
plant  preservation.  Thus,  when  conflicts 
between  those  purposes  and 
management  of  the  species  arise,  the 
primary  function  likely  will  take 
priority. 

The  Rocky  Prairie  Natural  Area 
Preserve  population  has  the  highest 
level  of  protection  of  the  10  sites. 
Existing  on  State-owned  property 
actively  managed  for  plant  conservation, 
tliis  is  the  only  site  with  known  efforts 
to  eliminate  non-native  species, 
including  prescribed  burning  and  hand 
removal  of  invasive  plants.  Efforts  by 
the  Washington  Department  of  Natural 
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ReJ!30iirc8S  to  eliminate  the  invasive 
Cyitisus  scoparivs  at  this  site  are 
voJuntary,  and  not  based  in 
go^-ernmental  statutory  requirements; 
hence.  State  regulatory  protection  is  not 
tMi^ured.  The  long-term  viability  of  the 
potpulation  continues  to  face  tlircats 
fi(im  invasion  of  woody  species  and 
[lobntially  catastrophic  events,  such  as 
accidental  spills  from  the  nearby 
highway  end  railroad  or  large,  high 
intensity  fires. 

Mie  Fort  Casey  population  is  also  on 
pujblicly  -owned  land,  the  Fort  Casey 
Stite  Park.  Although  present  managers 
ar^  employing  hmited  protective 
inqasures.  the  plant  is  vulnerable  to 
picking  (see  Factor  B)  and  stochastic 
t'v^nts  due  to  the  population's  small 
si:ria. 

The  Forbes  Point  population  occurs 
onjFederal  land,  on  Whidbey  Island 
Naiyal  Air  Station.  The  Department  of 
Defense  is  currently  participating  in  the 
Washington  Registry  of  Natural  Areas 
Program.  A  Navy  staff  biologist  has 
undertaken  measures  to  evaluate  the 
population's  status.  Efforts  have  also 
been  made  to  eradicate  some  invasive 
alien  species.  However,  funding  for 
more  aggressive  means  of  protecting  the 
plant,  such  as  fencing  to  preclude 
rodent  predation  and  human  trampling, 
has  not  been  available.  Signs  have  been 
erected  designating  the  site  as  a  research 
aroa,  but  there  is  no  enforcement  against 
public  use  of  this  site,  which  receives 
coosiderable  foot  traffic  associated  with 
a  popular  beach  area  nearby  (M.  Klope. 
pets,  comm.,  1991). 

The  populations  of  Castilleja  levisecta 
at  Ebey's  Landing  and  the  Bocker 
Environmental  Preserve  are  also  listed 
on  the  Washington  Registry-  of  Natural 
Areas.  Ebey's  Landing  is  on  private 
property  surrounded  by  the  Ebey's 
Island  Historic  Reserve.  The  Bocker 
Environmental  Preserve,  owned  by 
Seattle  Pacific  University,  is  currently 
managed  as  a  natural  area  used  for 
education  purposes,  and  no  active 
management  to  retain  grassland  habitat 
exists.  Although  C.  Ie\nsecta  is 
considered  in  the  current  management 
of  tlie  Historic  Reserve,  the  area  is  not 
managed  specifically  for  the  plant,  and 
the  population  Is  threatened  by 
predation  and  invasion  of  woody 
spejcies.  The  West  Beach  and  False  Bay 
populations  of  the  species  are  on  private 
property  and  receive  no  legal  protection. 
Tne  CastiUeja  levisecta  populations  in 
Canada  also  receive  no  regulatory 
protection.  Legislation  to  protect 
endangered  species  has  been  proposed 
to  the  British  Columbia  government,  but 
currently  no  Federal  or  Provincial  law 
protects  sensitive  sf>ecies.  Trial  Islands, 
offshore  from  the  city  of  Victoria,  is 


designated  as  an  Ecological  Reserve  by 
the  British  Columbia  Ministry  of  Parks. 
The  small  population  at  Alpha  Islet  also 
is  located  within  a  designated 
Ecological  Reserve.  However,  this 
designation  does  not  require  specific 
management  recommendations  for  the 
plant.  Because  this  designation  is  an 
administrative  one.  it  could  potentially 
be  reversed  by  administrative  decision, 
and  the  site  could  be  used  for  other 
purposes  (M.  Sheehan,  pers.  comm., 
1990). 

The  third  Canada  population  of 
Castilleja  levisecta,  at  Beacon  Hill 
Municipal  Park,  is  unprotected.  The 
population  consists  of  fewer  than  10 
plants  and  occurs  in  a  portion  of  the 
park  that  receives  heavy  recreational  use 
(A.  Ceska,  pers.  com.m.,  1991). 

In  summary ,  no  comprehensive 
management  plan  e.xisfs  for  Castilleja 
lexisecta,  and  protection  and  recovery 
efforts  have  not  been  coordinated  among 
population  sites.  Therefore,  regulatory 
mechanisms  are  not  adequate  to  ensure 
the  continued  existence  of  this  species. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Grassland  habitat  has  historically 
been  maintained  by  periodic  fires  that 
prevented  encroachment  of  woody  plant 
species  (Sheehan  and  Sprague  1984). 
Fire  suppression  in  recent  years  has  led 
to  invasion  of  grasslands  by  native 
species  such  as  Pseudotsuga  menziesii, 
Rosa  sp.,  and  Berberis  aquifolim. 
Encroachment  by  non-native  species 
such  as  Cytisus  scoparius  and  Hiraciuin 
pilosella  also  occurs.  These  species  are 
naturally  invasive  and  tend  to  become 
the  dominant  sf>ecies  in  areas  where 
they  occur,  competing  with  Castilleja 
levisecta  for  space  and  nutrients. 

Interspecific  competition  is  a  serious 
threat  to  the  continued  existence  of 
Castilleja  levisecta.  Loss  of  grassland 
habitat  due  to  invasion  of  woody 
species  threatens  the  plant  at  the  Rocky 
Prairie  Natural  Area  Preserve  (R. 
Schuller,  pers.  comm.,  1991),  Bocker 
Environmental  Preserve  (K.  Luderaann, 
pers.  comm  ,  1991),  Ebey's  Landing  (Jim 
Larson,  Chief,  Division  of  Natural 
Resources,  National  Park  Service,  pers. 
comm.,  1991).  West  Beach  (Laura  Smith, 
Associate  State  Director,  The  Nature 
Conservancy,  pers.  comm..  1991),  and 
Forbes  Point  (Nl.  Klope,  pers.  comm., 
1991)  sites.  C.  /ev7secfa cannot  survive 
under  a  closed  canopy,  and  species  such 
as  Pseudotsuga  menziesii,  Rosa  sp., 
Berberis  aquifolim.  and  the  non-native 
Cytisus  scoparius  overtop  Castilleja 
levisecta.  Those  species  may  also 
outcompete  C.  levisecta  for  root  space 
and  nutrients  (Sheehan  and  Sprague 
1984).  The  species  appears  to  be  unable 


to  compete  successfully  against  species 
that  tend  toward  monoculture  (J. 
Gamon,  pers.  comm.,  1990). 

Control  of  invasive  species  and  the 
prevention  of  conversion  of  habitat  is 
difficult.  Some  efforts  have  been  made 
to  remove  interspecific  competitors 
mechanically  or  by  hand  at  the 
population  sites  of  Castilleja  levisecta. 
However,  the  practice  is  expensive, 
labor  intensive,  and  dependent  upon 
volunteer  workers  and  discretionary 
efforts  by  land  managers  (Sheehan  and 
Sprague  1984;  R.  Schuller,  K.  Hagerman. 
and  M.  Klope,  pers.  comm.,  1991).  At 
the  Rocky  Prairie  Natural  Area  Preser\  e 
site,  volunteers  associated  with  The 
Nature  Consenancy  and  the 
Washington  Department  of  Natural 
Resources  have  made  efforts  to  control 
C}'tisus  scoparius.  but  it  still  remains  a 
threat. 

The  Castilleja  levisecta  habitat  at  four 
of  the  Whidbey  Island  population  sites 
(Fort  Casey  State  Park.  Forbes  Point, 
Bocker  Environmental  Preserve,  and 
West  Beach)  are  also  threatened  with 
the  succession  of  tree  and  shrub 
communities.  If  left  unchecked, 
encroachment  of  Rosa  sp.  v%ill  soon 
eliminate  the  population  at  the  West 
Beach  site  (L.  Smith,  pers.  comm.. 
1991).  Clampitt  (1985)  noted  the 
encroachment  of  several  other 
aggressive  plants,  specifically  Rubus  sp. 
(blaciberry).  Vicia  sp.  (vetch)  and 
Trifolium  sp.  (clover)  onto  C.  levisecta 
habitat  at  Forbes  Point.  Invasive  shrubs 
are  succeeding  in  competition  with  C. 
levisecta  at  the  Bocker  Environmental 
Preserve  site.  Numbering  over  1.200 
individuals  in  1984,  by  1993  the 
population  had  declined  significantly  to 
273  individuals  (J.  Gamon,  pers.  comm., 
1994). 

In  1985,  approximately  10  percent  of- 
the  Castilleja  levisecta  population  at  the 
Rocky  Prairie  Natural  Area  Preserve  site 
was  burned  when  a  prairie  fire  was 
started  by  sparks  from  an  adjacent 
railroad  Hne.  Abundance  of  C  levisecta 
at  the  burned  site  was  initially  reduced 
by  about  85  percent  within  the  burned 
area.  Monitoring  in  subsequent  years 
has  shown  a  slow  recovery  of  numbers; 
in  1991  the  population  was  up  to  about 
50  percent  of  its  pre-fire  density. 
Experimental  burning  has  since  been 
used  at  that  site  to  study  the  effects  of 
fire  on  C.  levisecta,  which  is  ongoing 
with  no  conclusive  results  as  yet  (R. 
Schuller,  pers.  comm..  1991).  While  fire 
may  temporarily  reduce  the  abundance 
of  C.  levisecta.  it  may  also  promote  the 
plant  over  time  by  maintaining  open 
prairie  habitat  that  would  otherwise 
become  shrub  and  forest  lands  through 
natural  succession. 
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Trampling  by  recreationists  threatens 
the  plant  at  several  locations.  The  few 
plants  that  occur  at  the  Beacon  Hill 
Municipal  Park  site  in  Victoria  are 
located  in  a  heavily  used  area  of  the 
park.  A  cross  country  ski  event  in  1991 
apparently  damaged  the  existing  clump 
of  plants  (A.  Ceska,  pers.  comm.,  1991). 
The  Forbes  Point  site  on  Whidbey 
Island  is  accessible  to  the  public;  clam 
diggers  have  been  observed  walking 
through  the  Castilleja  levisecta  site  (M. 
Klope.  pers.  comm..  1991). 

Tne  isolation  and  small  sizes  of 
Castilleja  leusecta  populations  make 
the  species  vulnerable  to  extirpation 
from  sfor>iastic  (i.e.,  random)  events. 
Because  of  the  disjunct  distribution  of 
the  plant,  recoionization  of  a  population 
following  a  catastrophic  elimination  is 
unlikely.  Genetic  variability  is  also 
reduced  in  small,  isolated  populations, 
and  the  chances  of  adapting  to 
environmental  change  is  less  likely. 

Adjacent  land  use  activities  also 
threaten  the  species*  survival. 
Conversion  of  surrounding  habitat  to 
later  successional  stages  and  conversion 
to  development  eliminate  refugia,  and 
limit  the  ability  of  Castilleja  levisecta  to 
recolonize  areas  beyond  the  existing 
sites.  Threats  from  a  railroad  line,  a 
highway,  and  a  residential  area 
bordering  the  Rocky  Prairie  site  include 
catastrophic  fire  and  chemical  spills. 
Digging  by  domestic  dogs  from  nearby 
subdivisions  has  destroyed  habitat 
within  the  enclosure  at  Rocky  Prairie  (R. 
Schuller.  pers.  comm..  1991).  Road 
maintenance  adjacent  to  the  West  Beach 
site  may  have  destroyed  that  population 
(S.  Erickson.  in  litt..  1991). 

^The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Castilleja 
levisecta  as  threatened.  Threats  to  C. 
levisecta  include  habitat  destruction 
and  modification  through  succession  of 
prairie  and  grassland  habitats  to  shrub 
and  forest  lands;  development  of 
property  for  industrial,  residential  and 
agricultural  use;  low  potential  for 
expansion  and  refugia  due  to 
constriction  of  habitat;  recreational 
picking;  predation;  absence  of  legal 
mandates  for  protection  of  the  plant  or 
its  habitat;  interspecific  competition 
with  native  and  exotic  woody  species; 
and  stochastic  events  due  to  the  small 
size  of  the  populations  and  limited 
number  of  individuals. 

Because  many  of  the  sites  are 
designated  as  preserves  or  afforded 
some  level  of  protection  through  current 
management  efforts,  the  species  is  not 


currently  in  danger  of  extinction. 
However,  because  the  species' 
distribution  is  much  reduced  from 
historic  records,  and  the  current  sites 
face  threats  from  the  factors  listed 
above,  Castilleja  levisecta  is  likely  to 
become  endangered  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range.  The 
species  therefore  fits  the  definition  of 
threatened  as  defined  by  the  Act. 
Critical  habitat  is  not  being  proposed  for 
this  species  for  reasons  discussed  in  the 
Critical  Habitat  section  of  this  rule. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat 
concurrently  with  determining  a  species 
to  be  endangered  or  threatened.  The 
Service  finds  that  designation  of  critical 
habitat  is  not  prudent  for  this  species. 
Such  a  determination  would  result  in  no 
known  benefit  to  Castilleja  levisecta.  As 
discussed  above  under  Factor  B  in  the 
Summary  of  Factors  Affecting  the 
Species,  C.  levisecta  is  vulnerable  to 
taking.  Publication  of  precise  maps  and 
critical  habitat  descriptions  in  the 
Federal  Register  would  be  likely  to 
increase  the  degree  of  threats  from 
taking  and  vandalism,  and  would 
increase  enforcement  problems.  All 
involved  parties  and  landourners  have 
been  notified  of  the  importance  of  the 
species'  habitat.  Protection  of  its  habitat 
will  be  addressed  through  the  recovery 
and  section  7  consultation  processes. 
Therefore,  the  Service  finds  that 
designation  cf  critical  habitat  for  C. 
levisecta  is  not  prudent  at  this  time, 
because  a  designation  would  increase 
the  degree  of  threat  from  vandalism, 
collecting,  and  other  human  activities, 
and  because  it  is  unliksly  to  aid  in  the 
conservation  of  this  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  Recovery 
efforts  encourage  communication  and 
cooperative  efforts  among  various  land 
managers  and  owners.  The  Act  provides 
for  possible  land  acquisition  and 
cooperation  with  the  State  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  That  would  encourage 
protection  and  recovery  efforts  at  Rocky 
Prairie  Natural  Area  Preserve  and  Fort 


Casey  State  Park,  sites  owned  by  the 
State  of  Washington.  The  protection 
required  by  Federal  agencies  and 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  part  402. 
Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destnicticn  or  adverse  modification 
of  proposed  critical  habitat.  If  a  species 
is  subsequently  listed,  section  7(a)(2) 
requires  Federal  agencies  to  insure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  writh 
the  Service.  The  population  of  Castilleja 
levisecta  at  Forbes  Point  occurs  on 
Federal  land  at  Whidbey  Island  Naval 
Air  Station.  Any  Federal  actions  there 
would  be  subject  to  section  7 
requirements. 

"The  Act  and  implementing 
regulations  found  at  50  CFR  17.71  and 
17.72  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threateiied  plants.  With  respect  to 
Castilleja  levisecta.  all  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61,  would 
apply.  These  prohibitions,  in  part,  make 
it  illegal  witli  respect  to  any  endangered 
or  threatened  plant  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  import  or  export;  transport  in 
interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity;  sell  or 
offer  for  sale  this  species  in  interstate  or 
foreign  commerce;  remove  and  reduce 
to  possession  the  species  from  areas 
under  Federal  jurisdiction;  maliciously 
damage  or  destroy  any  such  species  on 
any  area  under  Federal  jurisdiction;  or 
remove,  cut,  dig  up,  damage,  or  destroy 
any  such  endangered  or  threatened 
plant  on  any  other  area  in  knowing 
violation  of  any  State  law  or  regulation 
or  in  the  course  of  any  violation  of  a 
State  criminal  trespass  law.  Seeds  from 
cultivated  specimens  of  threatened 
plant  species  are  exempt  from  these 
prohibitions  provided  that  a  statement 
of  "cultivated  origin"  appears  on  their 
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containers.  Certain  exceptions  apply  to 
agenjts  of  the  Service  and  State 
consbrvation  agencies.  The  Act  and  50 
CFR  17.62  and  17.63  also  provide  for 
the  issuance  of  permits  to  carry  out 
othehs'ise  prohibited  activities 
involving  endangered  and  threatened 
plant  species  under  certain 
circijmstances.  It  is  anticipated  that  few 
tradd  permits  would  ever  be  sought  or 
issued  because  the  species  is  not 
common  in  cultivation  or  in  the  wild. 
Requests  for  copies  of  the  regulations  on 
plants  and  inquiries  regarding  them  may 
be  addressed  to  the  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive.  Room  420C.  Arlington.  Virginia 
22203-3507  (703/358-2104). 

Public  Comments  Solicited 

Thja  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  of  this  species 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  and 
their  possible  impacts  on  this  species. 


The  final  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to  a 
final  regulation  that  differs  from  this 
proposal.  The  Endcmgerod  Species  Act 
provides  for  a  public  hearing  on  this 
proposal,  if  requested.  Requests  must  be 
received  within  45  days  of  the  date  of 
publication  of  this  proposal.  Such 
requests  must  be  made  in  writing  and 
sent  to  the  Field  Supervisor.  Boise  Field 
Office  (see  ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act.  A  notice 
outlining  the  Ser\-ice's  reasons  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25.  1983 
(48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Ser\ice  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I.  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U  S.C. 
1531-1544;  16  US  C.  4201-1245;  Pub.  L.  99- 
625.  100  Stat  3500.  unless  otherwise  noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  the  family 
Scrophulariaceae,  to  the  List  of 
Endangered  and  Threatened  Plants: 

§17.12    Endangered  and  ttireatened  plants. 


(h) 


Species 


Scienttfic  name 


Common  name 


Historic  range 


Status       When  listed 


Crrtical  hatx- 
tat 


Special 
rules 


Scrophulariaceae — Snap- 
dragon family: 


C  astitleja  levisecta Golden  paintbrush 


U.S.A.   (WA.   OR).    Canada 
(B.C.). 


NA 


NA 
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B4LLIN0  CODE  4310-S5-P 


50CFRPart17 

RIN  101&-AC50 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  Three  Insects  From  the 
Santa  Cruz  Mountains  of  California 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  endangered 
status  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
for  the  Mount  Hermon  June  beetle 
[Polyphylla  barbata)  Zayante  band- 
winged  grasshopper  {Trimerotropis 
infantilis),  and  Santa  Cruz  rain  beetle 
[Pleocoma  conjugens  conjugens).  These 
three  insects  are  located  in  Santa  Cruz 
County,  California,  and  are  threatened 
by  urban  development,  recreational  use. 
sand  mining,  agricultural  activities,  and 
alteration  of  natural  fire  frequency.  This 
proposal,  if  made  final,  would 
implement  the  Federal  protection  and 
recovery  provisions  of  the  Act  for  these 
three  species. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  July  11, 
1994.  Pubhc  hearing  requests  must  be 
received  by  June  24, 1994. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Ventura  Field  Office, 
2140  Eastman  Avenue,  suite  100, 
Ventura,  California  9.3003.  Comments 
and  materials  received  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judy  Hohman  at  the  above  address 
(telephone  805/644-1766). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Mount  Hermon  June  beetle 
[Polyphylla  barbata),  Zayante  band- 
winged  grasshopper  (Trimerotropis 
infantilis),  and  Santa  Cruz  rain  beetle 
(Pleocoma  conjugens  conjugens)  are 
endemic  to  restricted  sandstone 
deposits  in  the  Santa  Cruz  Mountains, 
Santa  Cruz  County,  California.  The 
Santa  Cruz  Mountains  are  a  relatively 
young  range  composed  of  igneous  and 
metamorphic  rocks  overlain  by  thick 


layers  of  sedimentary  material  uplifted 
from  the  ocean  floor  and  ancient 
shoreline  zone  (Caughman  and  Ginsberg 
1987).  These  Miocene  marine  terraces, 
referred  to  as  the  Santa  Margarita 
formation  (Marangio  and  Morgan  1986), 
persist  as  pockets  of  sandstones  and 
limestones  that  are  geologically  distinct 
from  the  volcanic  origins  of  the 
mountain  range.  Soils  that  formed  from 
these  sandstone  deposits  occur  in 
scattered  pockets  covering  about  3,240 
hectares  (ha)  (8,000  acres  (ac)) 
(Marangio  and  Morgan  1986),  and  are 
referred  to  as  the  Zayante  series  (USDA 
Soil  Conservation  Service  1980). 
Pockets  of  Zayante  soils  are  deep, 
coarse-textured  and  poorly  developed, 
and  occur  in  three  clusters  in  the  Santa 
Cruz  Mountains.  The  largest  cluster  is  in 
the  vicinity  of  the  communities  of  Ben 
Lomond,  Felton,  Mount  Hermon,  and 
Oiympia,  and  the  city  of  Scotts  Valley. 
A  second  cluster  is  in  the  Bonnie  Doon 
area,  and  the  third,  which  is  the 
smallest,  is  in  the  vicinity  of  the 
community  of  Corralitos  (Marangio 
1985). 

Predominant  vegetation  of  the  Santa 
Cruz  Mountains  consists  of  redwood 
forest  (21inke  1988)  and  mixed  evergreen 
forest  (Sawyer  et  al.  1988).  Within  the 
Santa  Cruz  Mountains,  however,  two 
unique  communities  are  restricted  to  the 
Zayante  soil  series:  maritime  coast  range 
ponderosa  pine  forest  and  northern 
maritime  chaparral  (Griffin  1964, 
Holland  1986).  Maritime  coast 
ponderosa  pine  forests  are  open  park- 
like areas  that  usually  contain 
Eonderosa  pine  (Pinus  ponderosa), 
nobcone  pine  (P.  attenuata),  coast  live 
oak  (Quercus  agrifolia),  and,  at  a  few 
sites,  the  federally  endangered  Santa 
Cruz  cypress  [Cupressus  abramsiana) 
(Griffin  1964,  Holland  1986,  Morgan 
1983).  Northern  maritime  chaparral, 
locally  referred  to  as  "silver-leaf 
manzanita  mixed  chaparral"  (Marangio 
1985,  Marangio  and  Morgan  1986),  is 
dominated  by  the  endemic  silver-leaved 
manzanita  (Arctostaphylos  silvicola),  a 
candidate  for  Federal  listing. 

Both  the  knobcone  pine  and  Santa 
Cruz  cypress  are  dependent  on  naturally 
occurring  fires  at  appropriate 
frequencies  for  regeneration.  The 
association  of  these  fire  dependent 
species  with  maritime  coast  ponderosa 
pine  forests  indicates  that  fire  frequency 
plays  a  role  in  the  survival  of  this 
vegetation  community.  The  ponderosa 
pines  and  associated  trees  occur  in 
scattered  to  dense  stands  with  an 
understory  of  small  herbaceous  plants 
and  grasses  and  frequently  little  shrub 
understory.  Maritime  coast  ponderosa 
pine  forest  may  include  areas  lacking 
ponderosa  pine.  Local  botanists  refer  to 


maritime  coast  ponderosa  pine  forest  in 
this  area  as  "ponderosa  pine  sand 
parkland"  (Marangio  1985,  Morgan 
1983)  or  "ponderosa  pine  sandhill" 
(California  Native  Plant  Society  1986). 
Because  of  their  disjunct  distribution, 
ponderosa  pine  sand  parklands  have 
been  called  "biological  islands" 
(Marangio  1985). 

The  Mount  Hermon  June  beetle, 
Zayante  band-winged  grasshopper,  and 
Santa  Cruz  rain  beetle  have  very 
restricted  ranges  within  the  Santa  Cruz 
Mountains.  With  the  exception  of  two 
sightings,  all  knowoi  localities  for  the 
three  taxa  are  within  a  52  square 
kilometer  (20  square  mile)  range  on 
ponderosa  pine  sand  parklands. 

The  Mount  Hermon  June  beetle  was 
first  described  by  Cazier  (1938)  from 
Mount  Hermon,  Santa  Cruz  County, 
CaUfomia.  It  is  1  of  28  species  of 
Polyphylla  in  America  north  of  Mexico 
and  1  of  15  species  of  the  diffracta 
complex  within  the  genus  Polyphylla 
(Young  1988).  Young  (1988)  recently 
made  several  nomenclatural 
adjustments  of  the  genus  Polyphylla  but 
retained  P.  barbata.  Two  other  species 
of  Polyphylla  occur  in  the  Ben  Lomond- 
Mt.  Hermon  area,  P.  crinita  and  P.  nigra. 
P.  crinita  occurs  from  British  Columbia, 
Idaho,  and  Montana  south  to  California 
and  Nevada.  P.  nigra  occurs  from  British 
Columbia  south  to  Baja  California, 
Mexico.  The  Mount  Hermon  June  beetle 
is  distinguished  from  other  species  of 
Polyphylla  by  the  presence  of  relatively 
dense,  long,  erect  hairs  scattered 
randomly  over  the  elytra  (thick  leathery 
front  wings)  and  short  erect  hairs  on  the 
pygidium  (abdominal  segment)  (Young 
1988). 

The  adult  male  Mount  Hermon  June 
beetle  is  a  cryptic  small  scarab  beetle 
with  a  black  head,  dark  blackish-brown 
el^ira  clothed  with  scattered  long  brown 
hair,  and  a  striped  body  (Borror  et  al. 
1976.  Young  1988).  Elytral  vittae  are 
broken,  often  reduced  to  discontinuous 
clumps  of  scales  but  still  form 
identifiable  lines  (Young  1988).  Females 
are  larger,  with  a  black  head,  chestnut 
color  clypeus  (plate  on  lower  part  of 
face)  and  elytra,  and  golden  hairs  on 
head,  thorax,  and  legs  (Young  1988). 
The  one  adult  female  described  was  22 
X  11  millimeters  (mm)  (0.87  x  0.43 
inches  (in))  while  the  holotype  male 
was  20  X  9.7  mm  (0.79  x  0.38  in)  (Young 
1988). 

The  Mount  Hermon  June  beetle 
requires  about  2  to  3  years  to  mature 
from  hatching  through  the  adult  form. 
Most  of  the  life  cycle  is  spent  in  the 
larval  form.  The  larvae  are  subterranean 
and  feed  on  the  roots  of  certain  grasses 
(Dr.  Art  Evans,  Los  Angeles  County 
Museum  of  Natural  History,  pers. 
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comm..  1993).  Adults  may  feed  on 
leaves  (Dr.  Fred  Andrews.  California 
Department  of  Food  and  Agriculture, 
pers.  comm..  1993).  Adult  males  are 
strong  fliers  and  females  are  fossorial; 
they  may  be  reluctant  to  fly  because  of 
their  large  body  size  (A.  Evans,  pers. 
comm..  1993;  Dr.  Alan  Hardy.  CaHfomia 
Department  of  Food  and  Agriculture, 
pers.  comm..  1993).  For  1  to  2  months 
in  spring  and  early  summer,  the  adults 
emorge  at  dusk  for  mating  and  the  males 
fly  in  search  of  females.  This  limited 
time  period  for  mating  suggests  that  a 
spf-cific  mechanism  to  ensure 
reproductive  success  is  employed  such 
as  emission  of  pheromones  by  females 
to  attract  males  (Lilly  and  Shorthouse 
1971  in  Young  1988).  Within  a  short 
tune  after  mating  and  egg-laying,  the 
adults  die. 

The  Mount  Hermon  June  beetle  is 
found  on  ponderosa  pine  sand 
parklands  in  the  immediate  vicinity  of 
the  communities  of  Mount  Hermon. 
Glen  Arbor,  Olympia,  and  Ben  Lomond 
in  Santa  Cruz  County.  California  (Young 
1988).  A  lone  beetle  specimen  collected 
in  1968  is  labeled  as  occurring  in  Santa 
Cruz.  This  specimen  may  have  been  a 
waif,  since  these  beetles  are  strong 
fliers,  or  the  location  on  the  label  was 
inaccurate  (Stephen  McCabe.  California 
Native  Plant  Society,  in  litt..  1991). 
Keamt  collections  of  Mount  Hermon 
June  beetles  (1990)  are  from  ponderosa 
pine  sand  parklands  between  the 
communities  of  Ben  Lomond  and  Mount 
Hermon  (S.  McCabe,  in  litt.,  1991). 
The  limited  range  of  the  Mount 
Hermon  June  beetle  is  probably  duo  to 
various  factors  including  substrate 
preferences,  food  sources,  and  the 
apparent  restricted  home  range  of  the 
females.  Beetles  of  this  genus  prefer 
sand/ grass  or  sand/grass  and  coniferous 
foreat  (substrate/plant)  associations  such 
as  those  found  in  ponderosa  pine  sand 
parkland  (Borror  et  al.  1976;  Young 
1988;  A.  Hardy,  pers.  comm..  1993).  The 
Mount  Hermon  June  beetle  seems  to 
prefer  grasses  and  conifers  (A.  Evans, 
pers.  comm..  1993)  associated  with 
ponl^lerosa  pine  sand  parkland 
(Maj-imgio  and  Morgan  1986). 
The  Zayante  bana-winged 
grasshopper  {Trimerotropis  infantiUs) 
was  first  described  from  a  ponderosa 
pint  ^and  parkland  area  of  the  Sar.ta 
Cm:  iMount.-iins.  Santa  Cruz  County. 
Cali  (pmia  (Rcntz  and  VVeissman  1984). 
It  is  1  of  54  species  in  the  f  onus 
Thr.wrotropis  (Rentz  and  Wcissman 
]9fc-  ).  This  species  is  similar  in 
appi  irance  to  T.  occulans.  which  is 
restricted  to  San  Luis  Obispo  and  Santa 
Barbara  Counties  (Otte  1984).  and  T. 
koet  ^lei,  which  is  larger  in  size  and  has 
a  wi  ier  frontal  costa  (wing  vein),  lower 


pronotal  crest  (dorsal  body  wall  plate  of 
the  prothorax).  and  more  distinct 
pronotal  carinae  (keel). 

The  Zayante  band-winged 
grasshopper  is  one  of  the  smallest 
species  in  the  genus.  The  body  and 
forewings  are  pale  gray  to  light-brown 
with  dark  crossbands  on  the  forewings. 
The  basal  area  of  the  hinduings  is  pale 
yellow  with  a  faint  thin  band  (Otte 
1984.  Rentz  and  Weissman  1984).  The 
hind  tibiae  are  blue-gray  and  the  eye  is 
banded.  The  pronotum  possesses  lateral 
carinae  represented  as  tubercles. 
Individual  flights  are  between  1  to  2 
m.eters  (m)  (3  to  7  feet  (ft)),  and  the 
grasshoppers  stridulate  while  flying, 
producing  a  buzzing  sound  (Rentz  and 
Weissman  1984).  Band-winged 
grasshoppers  often  alight  on  bare 
ground  and  are  conspicuous  in  flight 
because  of  the  color  of  the  hind  wings 
and  the  crackling  sound  made  by  the 
wings  (Borror  et  al.  1976). 

LocaUty  records  and  recent 
collections  indicate  the  distribution  of 
the  Zayante  band-winged  grasshopper  is 
restricted  to  ponderosa  pine  sand 
parklands  in  the  Santa  Cruz  Mountains, 
specifically  in  the  vicinity  of  the 
community  of  FeUon  (Rentz  and 
Weissman  1988;  R.  Morgan,  private 
consultant.  Sequel.  California,  in  litt.. 
1992).  Efforts  to  collect  Zayante  band- 
winged  grasshoppers  from  numerous 
localities  in  central  Santa  Cruz  County 
and  various  habitats  including  grassland 
and  chaparral  have  been  unsuccessful 
except  at  ponderosa  pine  sand 
parklands  (R.  Morgan,  in  litt..  1992).  The 
Zayante  band-winged  grasshopper  often 
occurs  in  association  with  the  Ben 
Lomond  wallflower  [Eiy'siinum 
teretifolium)  (R.  Morgan,  in  litt..  1992), 
a  federally  endangered  species  that  is 
also  restricted  to  ponderosa  pine  sand 
parklands. 

Horn  (1888a.  1888b  in  Hor\ore  1977) 
described  a  new  species  of  rain  beetle 
from  near  the  city  of  Santa  Cruz  as 
Pleocoma  conjugens.  Subsequently, 
Horvore's  (1977)  analysis  of  rain  beetles 
identified  two  allopatric  subspecies,  one 
restricted  to  the  Santa  Cruz  Mountains 
(Pleocoma  conjugens  conjugena]  and  the 
second  restricted  to  the  Santa  Lucia 
Mountains  (Pleocoma  conjugens  lucia) 
in  Monterey  County.  These  subspecies 
differ  in  morphological  characteristics 
and  food  preferences  of  larvae.  The 
Santa  Cruz  rr.in  beetle  is  the  only 
species  of  rain  beetle  known  to  occur  in 
the  Santa  Cruz  Mountain.s.  The  closest 
known  population  of  any  other  species 
of  rain  beetles  is  located  in  the  western 
Santa  Clara  Valley  and  is  within  a 
cf)mplex  of  populations  assigned  to 
Pleocoma  behrensi  (Frank  Hor\'ore, 


Placerita  Canyon  Nature  Center,  in  litt 
1993). 

Adult  male  Santa  Cruz  rain  beetles  are 
generally  stout-bodied,  convex  from 
above,  relatively  large  when  compared 
to  other  rain  beetles  (about  25  mm  (1  in) 
in  length),  unicolorous,  shining  reddish- 
browTi  to  blackish  in  color,  and  the 
ventral  surface  of  the  body  is  clothed 
with  long  hair  (Horvore  1979),  The  head 
is  specifically  modified  for  digging.  The 
elytra  are  not  truncate  at  the  apex  and 
cover  the  entire  abdomen.  Front  tibiae 
are  dilated,  flattened,  and  coarsely 
scalloped  or  toothed  along  the  outer 
edge  (Borror  et  al.  1976.  Horvore  1977). 
Segment  3  of  the  antenna  is  elongate 
and  strongly  angulated  anteriorly  at 
apical  1/3.  In  the  female,  segment  6  of 
tfae  antenna  has  lamellae  distinctly 
shorter  than  segment  7;  segment  9  is 
longest  (Horvore  1977).  Females  are 
small  (27  to  32  mm  (1  to  1.3  in)  in 
length)  when  compared  to  other  species 
of  rain  beetles,  with  the  pronotal  surface 
(dorsal  body  plate  of  the  thorax)  shining 
and  moderately  densely  punctate. 
Antermal  segment  3  is  short  and 
subcylindrical;  segment  9  is  longest. 
They  lack  functional  wings  and  are 
usually  fatter  than  males  (Horvore 
1979).  Adults  lack  working  mouthparts 
and  cannot  feed  (Hor\'ore  1979). 

Both  male  and  female  Santa  Cruz  rain 
beetles  in  the  Mount  Hermon  area  have 
been  found  in  dry  sandy  soils  in  open 
areas  (F.  Horvore.  pers.  comm..  1993). 
Hazeltine  (1950)  located  larvae  in  an 
area  of  grass  and  ponderosa  pine,  which 
is  a  description  of  ponderosa  pine  sand 
parkland.  Larvae  and  adults  are 
subterranean  except  when  adult  males 
emerge  to  fly  in  search  cf  females.  Eggs 
are  laid  in  the  female's  burrow  in  spring 
or  summer  following  mating  in  the  fall 
or  winter.  Burrows  may  be  up  to  1  m  (3 
ft)  deep.  Egg  development  takes  about  2 
months.  The  larvae  live  in  the  soil  and 
feed  on  the  roots  of  plants  (Borror  et  al. 
1976).  Probable  host  plants  are  Pinus 
ponderosa.  Cnaphalium  sp..  and 
Qucrcus  agrifolJa  (Hazeltine  1950). 
Larval  lifespan  extends  for  several  years. 
13  years  for  some  Pleocoma  species. 
Following  transformation  through  the 
pupal  itagc  to  the  adult  stdge  and  the 
onset  cf  winter  rains,  the  adult  rain 
U-etles  rmerge  from  und»'rground 
burrows  at  dawn  or  dusk  to  mate  (Borror 
et  al.  1976.  Hor\'ore  1979).  F.;mrilcs 
excavate  a  tunnel  to  the  surface,  rele.isc 
a  pheroHione.  return  to  the  tunnftl,  and 
await  the  arrival  of  a  male  (Dr.  Jamns 
Chems.jk.  University  of  California. 
Berkeley,  pers.  comm..  1993).  That  is 
the  only  time  a  female  is  above  ground. 
Males  locate  females  by  flying  and 
tracking  pheromones  emitted  by  the 
females  (James  Robertson,  Los  Angeles 
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County  Museum  of  Natural  History, 
pers.  comm.,  1993).  Populations  are 
often  restricted  to  a  few  acres  of  habitat 
(Horvore  1979).  The  size  and 
distribution  of  a  population  is  limited  to 
the  area  that  flightless  females  can 
tunnel  through  to  lay  eggs  and  that 
larvae  can  excavate  while  feeding  on 
roots. 

Locality  records  indicate  the  Santa 
Clara  rain  beetle  is  Umited  to  the  Santa 
Cruz  Mountains  in  the  area  of  the 
communities  of  Ben  Lomond,  Felton, 
Mount  Hermon,  Scotts  Valley,  Redwood 
Glen,  and  Waddell  Creek  (Hazeltine 
1950,  Horvore  1977.  F.  Horvore  in  litt. 
1993).  All  locations,  except  Waddell 
Creek,  are  within  ponderosa  pine  sand 
parkland.  The  male  rain  beetle's  ability 
for  strong  and  sustained  flight  and  its 
attraction  to  reflections  of  light  from 
water  may  explain  the  locality  record 
from  VVuddeli  Creek. 

Historic  and  recent  collection  records 
indicate  that  the  Mount  Hermon  June 
beetle.  Zayante  band-winged 
grasshopper,  and  Santa  Clara  rain  beetle 
are  restricted  to  ponderosa  pine  sand 
parkland  habitat.  More  than  50  percent 
of  this  habitat  has  been  lost  or  altered 
from  human  development  (e.g.,  housing 
development,  agriculture,  mining, 
recreation)  and  alteration  of  fire 
frequency.  By  1986,  approximately  100 
ha  (250  ac)  of  ponderosa  pine  sand 
parklands  scattered  over  about  20  sites 
remained  undeveloped  (Marangio  and 
Morgan  1986).  By  1992,  less  than  40  ha 
(100  ac)  was  estimated  to  remain  (R. 
Morgan,  pers.  comm.,  1992). 

Approximately  40  percent  of  the 
remaining  known  and  potential 
ponderosa  pine  sand  parkland  habitat 
for  the  Mount  Hsrmon  June  beetle, 
Zayante  band-winged  grasshopper,  and 
Santa  Cruz  rain  beetle  is  privately 
owned.  PubUc  land  within  existing  and 
potential  habitat  includes  Quail  Hollow 
Ranch,  owned  by  the  County  of  Sa.'^ta 
Cruz:  a  preserve  adjacent  to  Quail 
Hollow  Ranch  and  Bonny  Doon 
Ecological  Preserve,  owned  by  the 
CaUfomia  Department  of  Fish  and  Game 
(Department);  and  Henry  Cowell 
Redwoods  State  Park. 

Previous  Federal  Action 

The  Service  included  the  Mount 
Hermon  June  beetle  as  a  category  2 
candidate  species  in  the  January  6,  1989 
(54  FR  554).  and  November  21.  1991  (56 
FR  58804).  Animal  Notices  of  Review. 
Category-  2  species  are  those  fur  which 
information  in  the  Service's  possession 
indicates  that  listing  is  possibly 
eppropriate,  but  for  which  substantive 
data  on  biological  \'ulnerability  and 
threats  are  not  eunently  available  to 
support  proposed  rules.  On  February  1 1 , 


1991,  the  Service  was  petitioned  by  Mr. 
Stephen  McCabe,  California  Native 
Plant  Society,  to  emergency  list  the 
Mount  Hermon  June  beetle  as  an 
endangered  species. 

The  Service  made  a  90-day  finding  on 
June  10, 1991,  that  substantial 
information  had  been  presented 
indicating  that  the  petitioned  action 
may  be  warranted,  and  announced  this 
decision  in  the  August  19, 1992,  Federal 
Register  (57  FR  37513).  The  Service 
initiated  a  status  review  of  the  Mount 
Hermon  June  beetle  at  that  time. 

The  Service  was  petitioned  on  Julv 
16, 1992,  by  Dr.  David  Weissman, 
California  Academy  of  Sciences,  to  list 
the  Zayante  band-winged  grasshopper 
as  an  endangered  species.  This 
proposed  rule  constitutes  the  final 
finding  for  the  petitioned  actions  for  the 
Mount  Hermon  June  beetle  and  Zayante 
band-winged  grasshopper,  in 
accordance  with  section  4(b)(3)(B)(ii)  of 
the  Act. 

The  Service  learned  of  the  status  of 
and  threats  to  the  Santa  Cruz  rain  beetle 
during  its  status  reviews  of  the  Mount 
Hermon  June  beetle  and  Zayante  band- 
winged  grasshopper.  During  the  status 
reviews  of  the  three  taxa,  the  Service 
examined  the  available  data  on  life 
history,  ecology,  locality  nxords,  and 
species'  range.  Sources  of  status  and 
threat  information  for  the  Mount 
Hermon  June  beetle,  Zayante  band- 
wi.iged  grasshopper,  and  Santa  Cruz 
rain  beetle  include  reports  and  plans 
supplied  by  proponents  and  reviewing 
agencies  for  development  projects 
within  the  range  of  these  three  species, 
and  published  and  unpublished  data 
from  scientists  with  expertise  on  these 
taxa  and  their  habitat  needs.  Following 
completion  of  the  status  reviews,  the 
Service  determined  that  enough 
information  exists  to  propose  the 
species  for  listing. 

Summary  of  Factors  Afl'ecting  the 
Species 

Section  4  ofthe  Act  (16  U.S.C  1533) 
and  regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Mount  Hermon  June 
beetle  [PoJyphylla  barbata),  Zayante 
band-winged  grasshopper 
(Trimerotropis  infantilis),  and  Santa 
Cruz  rain  beetle  (Pleocowa  conjugens 
conjugens]  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 


curtaibnent  of  its  habitat  or  range.  The 
Mount  Hermon  Jime  beetle,  Zayante 
band-winged  grasshopper,  and  Santa 
Cruz  rain  beetle  inhabit  restricted 
pockets  of  ponderosa  pine  sand 
parklands  in  the  Santa  Cruz  Mountains. 
The  imminent  threat  facing  these 
species  and  their  associated  habitat  is 
the  ongoing  and  threatened  destruction 
and  adverse  modification  of  habitat  by 
one  or  more  of  the  following  activities: 
urban  development,  agriculture,  sand 
mining,  recreational  use,  and  alteration 
of  fire  frequency  (see  Factor  E  below). 

Historically  there  were  approximately 
200  ha  (500  ac)  of  ponderosa  pine  sand 
parklands.  By  1986,  only  about  100  ha 
(250  ac)  of  ponderosa  pine  sand 
parklands  scattered  over  about  20  sites 
remained  (Marangio  and  Morgan  1986). 
By  1992,  estimates  of  remaining 
ponderosa  pine  sand  parklands  totalled 
less  than  40  ha  (100  ac)  (R.  Morgan, 
pers.  comm.,  1992). 

Urban  development  has  resulted  in 
alteration  and  loss  of  habitat  for  the 
Mount  Hermon  June  beetle,  Zayante 
band-vmiged  grasshopper,  and  Santa 
Cruz  rain  beetle.  Construction  of  private 
homes,  roads,  and  businesses  has 
removed  vegetation  and  modified  soils 
through  compaction  and  disruption  of 
the  soil's  horizon.  More  than  430  ha 
(1,200  ac)  of  sandhills  vegetation  has 
been  lost  to  resiiiential  development. 
One  site  where  the  Zayante  band- 
winged  grasshopper  previously  had 
been  collected  has  since  been  converted 
to  a  parking  lot  (D.  Weissman,  pers. 
comm.,  1992).  Existing  Santa  Cruz 
County  and  Scotts  Valley  plans,  zoning 
designations,  and  approved  permits 
indicate  that  development  will  continue 
in  this  area  and  furtlier  fragment  and 
reduce  the  habitat  for  these  taxa 
(Marangio  1985). 

Historically,  portions  of  sandhills 
vegetation  were  cleared  for  agriculture, 
but  they  were  unproductive,  prone  to 
erosion,  and  of  little  agricultural  value 
(Griffin  1964,  Storie  et  al.  1944  as  cited 
in  Griffin  1964).  Although  ponderosa 
pine  sand  parklands  are  not  heavily 
used  for  agricultural  purposes,  past 
clearing  for  cattle  grazing  has 
contributed  to  their  fragmentation  and 
decline. 

Sand  deposits  have  been  actively 
mined  for  construction  purposes  within 
the  ponderosa  pine  sand  parklands  for 
at  least  five  decades  (Storia  et  al  1944 
in  Griffin  19641.  Much  ofthe  remaining 
habitat  of  the  Mount  Hermon  June 
beetle.  2^yante  band- winged 
grasshopper,  and  Santa  Cruz  rain  beetle 
is  threatened  by  sand  mining.  The  type 
locality  for  the  Zayante  band-winged 
grasshopper  has  been  mined  and  is 
currently  an  imvegetated  deep  pit  (R. 
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Morgan,  in  litt.,  1992).  Four  large 
quarries  with  mining  permits  exist  in 
the  vicinity  of  known  occurrences  of  the 
three  insect  species.  Three  of  these 
mines  are  currently  active:  Quail 
Hollow  Quarry,  with  current  plans  for 
expansion  (John  Gilchrist  and 
Associates  1990);  Olympia  Quarry,  also 
with  plans  for  expansion;  and  Kaiser- 
Felton  Quarry  (Suzanne  Smith,  County 
of  Santa  Cruz  Planning  Department, 
pers.  comm.,  1993).  Geyer  Quarry, 
although  currently  inactive,  was  mined 
as  recently  as  1991  and  could  begin 
production  again  with  adequate 
financing  (S.  Smith,  pers.  comm.,  1993). 
Long-term  plans  of  quarry  operators  are 
to  mine  the  entire  properties  (S.  Smith, 
pers.  comm.,  1993).  Santa  Cruz  County 
is  requesting  and  has  received  mining 
revegetation  plans  from  some  quarries. 
However,  revegetation  efforts  likely  will 
not  provide  for  all  of  the  essential 
reqjuirements  of  the  Mount  Hermon  June 
be^Ue,  Zayante  band-winged 
grasshopper,  and  Santa  Cruz  rain  beetle 
for  successful  feeding,  cover, 
reproduction,  and  growth. 

Recreational  off-road  motorcycle  use 
has  become  popular  in  the  Santa  Cruz 
Mountains.  Lai^e  group  events  (200+ 
people)  occur  on  ponderosa  pine  sand 
parklands  (Al  Haynes,  Watershed 
Analyst,  San  Lorenzo  Water  District, 
pons.  comm..  1993).  This  recreational 
activity  crushes  and  removes  vegetation, 
causes  compaction  of  soils,  promotes 
soil  erosion  and  runoff,  and 
occasionally  results  in  oil  and  gasoline 
spijis. 

Recreational  use  on  public  lands  also 
threatens  habitat  occupied  by  these 
species.  Henry  Cowell  Redwoods  State 
Park  includes  about  8  ha  (20  ac)  of 
ponderosa  pine  sand  parklands.  An 
existing  campground  encompasses 
about  half  of  this  ponderosa  pine  habitat 
(Deborah  Hilliard,  California 
Department  of  Fish  and  Game.  pers. 
comm..  1993.  Sue  Steinmetz,  Henry 
Cowell  Redwoods  State  Park,  pers. 
comm.,  1993).  Quail  Hollow  Ranch, 
recently  purchased  by  the  county  of 
Santa  Cruz  for  development  as  a 
multipurpose  regional  park,  contains 
approximately  17  ha  (42  ac)  of 
ponderosa  pine  sand  parklands  suitable 
for  the  Mount  Hermon  June  beetle, 
2Layante  band-winged  grasshopper,  and 
Santa  Cruz  rain  beetle  (County  of  Santa 
Cruz  1990).  The  master  plan  for  the  park 
includes  establishment  of  spoils  fields 
for  Boccer  and  Softball,  equestrian  use 
with  stables,  picnic  facilities,  and  an 
amphitheater.  Without  careful  planning 
and  consideration,  facility  construction 
and  use  will  result  in  adverse  impacts 
to  these  species. 


B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Amateur  collecting  for  the 
Mount  Hermon  June  beetle  and  Santa 
Cruz  rain  beetle  has  and  does  occur  on 
a  limited  basis.  Collection  is  restricted 
to  the  time  period  the  species  spend 
above  ground  as  an  adult  (A.  Hardy, 
pers.  comm.,  1993;  Marilyn  Perry,  Santa 
Cruz  County  Agricultural 
Commissioners'  Office,  pers.  comm., 
1993).  As  these  species  become  more 
uncommon,  the  interest  of  collectors  is 
likely  to  increase;  however, 
overutihzation  by  collection  is  not 
known  to  occur  at  this  time. 

C.  Disease  or  predation.  Not  known  to 
be  applicable. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Regulatory 
mechanisms  currently  in  effect  do  not 
provide  adequate  protection  of  the 
Mount  Hermon  June  beetle,  Zayante 
band-winged  grasshopper,  Santa  Cruz 
rain  beetle,  or  their  habitat.  There  is  no 
legal  requirement  for  Federal  agencies  to 
consider  and  manage  for  these  species 
during  project  design  and 
implementation,  although  some  Federal 
agencies  have  policies  that  encourage 
consideration  of  candidate  species  in 
the  design  and  implementation  of 
Federal  projects. 

At  the  State  and  local  levels, 
regulatory  mechanisms  are  also  limited. 
These  three  taxa  are  not  listedby  the 
State  of  California  imder  the  California 
Endangered  Species  Act.  State  and  local 
agencies  may  consider  these  taxa  when 
evaluating  certain  activities  for 
compliance  with  the  California 
Environmental  Quality  Act  and  local 
zoning  regulations.  If  an  activity  is 
identified  as  having  a  potential  impact 
on  these  species,  mitigation  measures 
may  be  required  by  State  and  local 
regulating  agencies  to  offset  these 
impacts.  Santa  Cruz  County  requires 
that  proposed  projects  comply  with  both 
general  zoning  requirements  and 
environmental  designations.  However, 
the  County  has  designated  ponderosa 
pine  sand  parklands  for  quarry  activity 
and  zoned  the  area  for  special  use  that 
includes  mining  (S.  Smith,  pers.  comm., 
1993). 

Public  land  ownership  of  existing  and 
potential  ponderosa  pine  sand  parkland 
habitat  for  these  three  species  is  limited 
to  two  ecological  preserves  and  two 
parks  in  the  area.  Only  the  Bonnie  Doon 
Ecological  Preserve  and  the  small 
preserve  within  Quail  Hollow  Ranch 
provide  protection  for  ponderosa  pine 
sand  parkland  habitats.  The  two  parks 
do  not  operate  imder  mandates  to 
manage  for  the  Mount  Hermon  June 
beetle,  Zayante  band-winged 


grasshopper,  Santa  Cruz  rain  beetle,  or 
ponderosa  pine  sand  parklands. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Pesticide  use  could  pose  a  threat  to 
these  three  taxa.  If  Mediterranean  fruit 
flies  or  similar  pest  species  are  found 
within  the  Santa  Cruz  Mountains,  aerial 
spraying  of  malathion  or  similar 
insecticide  may  occur  within  the  range 
of  the  Mount  Hermon  June  beetle, 
Zayante  band-winged  grasshopper,  or 
Santa  Cruz  rain  beetle.  Local 
landowners  may  use  pesticides  to 
control  targeted  species  of  invertebrates 
around  their  homes  and  businesses. 
These  pesticides  may  drift  and  kill  non- 
targeted  species  such  as  the  Mount 
Hermon  June  beetle,  Zayante  band- 
winged  grasshopper,  or  Santa  Cruz  rain 
beetle.  Pesticide  application  is  expected 
at  existing  and  planned  golf  courses  and 
may  occur  on  a  limited  basis  at 
vineyards  in  the  Santa  Cruz  Mountains. 

Habitat  loss  has  fragmented  the 
already  limited  range  of  the  Mount 
Hermon  June  beetle,  Zayante  band- 
winged  grasshopper,  and  Santa  Cruz 
rain  beetle  into  a  patchwork  of  small, 
isolated  remnants.  Because  of  reduced 
population  size  and  limited  habitat 
availability,  most  of  the  remaining 
populations  are  vulnerable  to 
extirpation  from  unpredictable 
environmental,  genetic,  and 
demographic  events  (Gilpin  1987). 
Extinction  rates  increase  as  habitat  size 
decreases  and  distance  from 
neighboring  populations  increases. 
These  factors  apply  to  the  Mount 
Hermon  June  beetle.  Zayante  band- 
winged  grasshopper,  and  Santa  Cruz 
rain  beetle.  As  the  remaining  habitat 
units  decrease  in  size,  edge  effect 
becomes  increasingly  important  (i.e., 
smaller  habitats  have  less  space 
available  to  buffer  adverse  impacts  from 
outside  influences  such  as  human 
disturbance  or  chemical  contamination). 
In  additinn,  populations  in  smaller 
habitat  fragments  are  subject  to  the 
effects  of  genetic  drift  (the  random  loss 
of  genetic  variability).  This 
phenomenon  also  reduces  the  ability  of 
individuals  and  populations  to 
successfully  respond  to  environmental 
stresses,  such  as  increased  predation, 
diseases,  or  changes  in  climate. 

Because  the  Mount  Hermon  June 
beetle,  Zayante  band-winged 
grasshopper,  and  Santa  Cruz  rain  beetle 
are  adapted  and  restricted  to  ponderosa 
pine  sand  parkland,  changes  in  primary 
vegetation  are  likely  to  result  in 
decreased  population  viability  and 
eventually  local  extirpation  of  these 
species.  Ponderosa  pine  sand  parkland 
is  exhibiting  a  gradual  change  to  mixed 
evergreen  forest  in  some  locations.  Coast 
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live  oak,  madrone,  and  other  species 
typical  of  mixed  evergreen  forest  are 
encroaching  into  ponderosa  pine  sand 
parkland  (Marangio  and  Morgan  1986). 
This  encroachment  has  been  attributed 
to  the  reduced  frequency  of  Ere  (Morgan 
1983).  Historically,  fire  may  have 
prevented  the  invasion  of  these  mixed 
evergreen  forest  species  that  are  not  as 
well  adapterJ  to  survive  fire.  Recent 
settlement  of  the  area  and  associated 
suppn^sion  of  fires  to  prevent  property 
damage  has  aided  in  the  establishment 
of  mixed  evergreen  forest  species  in 
ponderosa  pine  sand  parkiands.  The 
need  for  fu-e  in  maintaining  ponderasa 
pine  sand  parkland  i^  also  supported  by 
the  occurrence  of  knobcone  pine  and.  in 
some  locations,  Santa  Cruz  cypress 
(Holland  1986),  both  of  which  are  fire 
tolerant. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  propose 
this  ruLe.  Because  the  Mount  Hermon 
June  beetle.  Zayante  band- winged 
grasshopper,  and  Santa  Cruz  rain  beetle 
are  threatened  by  one  or  more  of  the 
following  factors — urban  development, 
agriculture,  recreational  use.  sand 
mining,  fire  frequency,  pesticide  use. 
and  genetic  restriction—the  preferred 
action  is  to  list  the  Mount  Hermon  June 
beetle  (Polyphylla  barbata),  Zayante 
band-winged  grasshopper 
(Trimerotropis  infantilis),  and  Santa 
Cruz  rain  beetle  (Pleocoma  conjugens 
conjugnns)  as  endangered.  Critical 
habitat  is  not  being  proposed  for  these 
species  for  reasons  discussed  below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Service  designate  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
fmds  that  the  designation  of  critical 
habitat  is  not  prudent  for  the  Mount 
Hermon  June  beetle,  Zayante  band- 
winged  grasshopper,  and  Santa  Cruz 
ralQ  beetle  at  this  time.  The  Service's 
regulations  (50  CFR  424.12(a)(1))  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist:  (1)  the 
species  is  imperiled  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  such  threat  to  the 
species;  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

In  the  case  of  the  Mount  Hermon  June 
beetle,  Zayante  band-winged 
grasshopper,  and  Santa  Cruz  rain  beetle. 


the  second  criterion  is  met.  All 
populations  of  the  three  species  are 
found  on  State  or  private  lands  where 
Federal  involvement  in  land-use 
activities  dees  not  generally  occur. 
Additional  protection  resulting  from 
critical  habitat  designation  is  achieved 
through  the  section  7  consultation 
process.  Since  section  7  would  not 
apply  to  land-u.se  activities  occurring 
within  critical  habitat,  its  de.signatioa 
would  not  appreciably  benefit  the 
species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
the  species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  .State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  coof)eration  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(aK4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
hkely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  advcirse  modification 
of  proposed  critical  habitat.  If  a  species 
is  listed  subsequently,  section  7(a)(2)  of 
the  Act  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
such  a  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  tho  Service.  No 
Federal  involvement  is  expected  for 
activities  occurring  within  habitats 
currently  occupied  by  the  Mount 
Hermon  June  beetle,  Zayante  band- 
winged  grasshopper,  and  Santa  Cruz 
rain  beetle. 

Under  section  4  of  the  Act,  listing  the 
Mount  Hermon  June  beetle.  Zayante 
band-winged  grasshopper,  and  Santa 
Cruz  rain  beetle  would  provide  for  the 


development  of  a  recovery  plan,  which 
would  bring  together  Federal,  State, 
local  government,  and  private  agencies 
and  individuals  to  develop  conservation 
strategies  for  these  species.  The  recovery 
plan  would  develop  a  framework  of 
recovery  activities,  priorities,  and 
funding  requirements  to  accomplish 
conservation  objectives  and  ensure  the 
survival  and  recovery  of  the  Mount 
Hennon  June  beetle,  Zayante  band- 
winged  grasshopper,  and  Santa  Cruz 
rain  beetle. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  for 
endangered  species  set  forth  a  series  of 
general  prohibitions  and  exceptions  that 
apply  to  all  endangered  wildlife.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take  (including 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  collect,  or 
attempt  any  such  conduct),  import  or 
export,  transport  in  interstate  or  foreign 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
Interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  De  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  sp)ecies 
under  certain  circumstances. 
Regulations  governing  permits  are  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  In 
connection  with  otherwise  lawful 
activities. 

Requests  for  copies  of  the  regulations 
on  listed  wildlife  and  inquiries 
regarding  them  should  be  addressed  to 
the  U.S.  Fish  and  Wildlife  Service, 
Endangered  Species  Permits,  91 1  N.E. 
1 1th  Avenue,  Portland,  Oregon  97232- 
4131  (telephone  503/231-6241, 
facsimile  503/231-  6243). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  tliis  prop)osal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  these  species; 
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(2)  The  location  of  any  additional 
populations  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  detennined  to  be  critical 
ha  )itat  as  provided  by  section  4  of  the 
Act: 


th 
si 


su 


4)  Additional  information  concerning 
range,  distribution,  and  population 
of  these  species;  and 

)  Current  or  planned  activities  in  the 
ject  area  and  their  possible  impacts 
on! these  species. 

The  final  decision  on  this  proposal 
will  take  into  consideration  the 
cooiments  and  any  additional 
infjarmation  received  by  the  Service,  and 
su<;h  communications  may  lead  to  a 
fintil  regulation  that  differs  from  this 
proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  en  this  proposal,  if 
requested.  Requests  must  be  received 
wijhin  45  days  of  the  date  of  publicalion 
of  (he  proposal.  Such  requests  must  be 
majde  in  writing  and  addres.scd  to  Field 
Supervisor,  Ventura  Field  Office  (see 
ADDRESSES  section). 


National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
detennined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25. 1983  (48  FR  49244). 

References  Cited 

A  complete  list  of  references  cited  in 
this  rule  is  jvdilable  upon  request  from 
the  Ventura  Field  Office  (see  ADDRESSES 
section). 

Author 

The  primar>-  author  of  this  proposed 
rule  is  Judy  Hohman.  Ventura  Field 
Office  (see  ADDRESSES  section) 
(telephone  805/644-1766). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 


recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulations  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.Q  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4:01-;245;  Pub.  L.  99- 
625.  100  Slat.  3500;  unless  oth.'rwise  noted. 

2.  Section  17.11(h)  is  amended  for 
animals  by  adding  tlie  following,  in 
alphabetical  order  under  INSECTS,  to 
the  List  of  Endangered  and  Threatened 
Wildhfe: 


§17.11 
wildlife. 


(h) 


Endangered  and  threatened 


Species 


;  Common  name 


Scientific  name 


Historic  range 


Vertebrate 
population 
where  en- 
dangered or 
threatened 


Status      When  listed 


Critical  hatx- 
tat 


Special 
rules 


Insects 


Beetle,  Mount  Hermon       Polyphylla  barbata U.S.A.  (CA) 

J  ine. 

Beejtie,  Santa  Cruz  rain     Pleocoma  conjugens        U.S.A.  (CA) 

conjugens. 


Grasshopper,  Zayante 
band-winged. 


Trimerctropis  infantilis      U.S.A.  (CA) 


NA     E 


NA     E 


NA     E 


NA 


NA 


NA 


NA 


NA 


NA 


D  sled:  April  25.  1994. 
Mollie  H.  Beattie, 

Dimctor.  U.S.  Fish  and  Wildlife  Senice. 
IFRDoc.  94-11258  Filed  5-9-94:  8:45  ami 
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50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Finding  on  Petition  and 
Initiation  of  Status  Review  of  27 
Foreign  Butterflies 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 


ACTION;  Notice  of  petition  finding  and 
status  review. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  90-day  finding 
that  a  petition  to  add  seven  kinds  of 
foreign  butterflies  to  the  List  of 
Endangered  and  Threatened  Wildlife 
has  presented  substantial  information 
indicating  that  the  action  may  be 
warranted.  A  status  review  of  these 
butterflies,  together  with  20  others  that 
may  be  of  similar  concern,  is  initiated. 

DATES:  The  finding  aimounced  herein 
was  made  on  May  2. 1994.  Comments 


and  information  may  be  submitted  until 
September  7,  1994. 
ADDRESSES:  Comments,  information, 
and  questions  should  be  submitted  to 
the  Chief,  Office  of  Scientific  Authority; 
Mail  Stop:  room  725.  Arlington  Squeire; 
U.S.  Fish  and  Wildlife  Service; 
Washington.  DC  20240  (Fax  number 
703-358-2276).  Express  and  messenger- 
delivered  mail  should  be  addressed  to 
the  Office  of  Scientific  Authority;  room 
750,  4401  North  Fairfax  Drive; 
Arlington,  Virginia  22203.  The  petition 
finding,  supporting  data,  and  comments 
will  be  available  for  public  inspection, 
by  appointment,  from  8  a.m.  to  4  p.m., 


24118 


Federal  Register  /  Vol.  59,  No.  89  /  Tuesday,  May  10,  1994  /  Proposed  Rules 


Monday  through  Friday,  at  the 
Arlington,  Virginia  address. 
FOR  FURTHER  INFORMATKW  CONTACT:  Dr. 
Charles  W.  Dane,  Chief,  Office  of 
Scientific  Authority,  at  the  above 
address  (phone  703-358-1708). 
SUPPLEMENTARY  INFORMATION:  Section 
4(b)(3)  of  the  Endangered  Species  Act  of 
1973,  as  amended,  requires  that  within 
90  days  of  receipt  of  a  petition  to  list, 
delist,  or  reclassify  a  species,  or  to 
revise  a  critical  habitat  designation,  a 
finding  be  made  on  whether  the  petition 
has  presented  substantial  information 
indicating  that  the  requested  action  may 
be  warranted,  and  that  such  finding  be 
published  promptly  in  the  Federal 
Register.  If  the  finding  is  positive, 
section  4(b)(3)  also  requires 
commencement  of  a  review  of  the  status 
of  the  involved  species.  The  U.S.  Fish 
and  Wildlife  Service  (Service)  now 
announces  a  90-day  finding  on  a 
recently  received  petition. 

The  petition  was  submitted  by  Ms. 
Dee  E.  Warenycia  of  Roseville, 
California.  It  was  dated  January  1, 1994, 
and  was  received  by  the  Service  on 
January  10,  1994.  It  requests  that  the 
following  seven  kinds  of  foreign 
swallowtail  butterflies  be  added  to  the 
List  of  Endangered  and  Threatened 
Wildlife  (50  CFR  17.11);  Teinopalpus 
imperialis,  Eurytides  marcellinus, 
Eurytides  lysithous  hanisianus,  Parides 
cscanius,  Parides  habneli,  Troides 
(=Ornithoptera)  meridionalis,  and 
Papilio  esperanza.  It  was  accompanied 
by  appropriate  detailed  data  sheets  from 
the  World  Conservation  Union  (lUCN) 
Red  Data  Book  Threatened  Swallowlail 
Butterflies  of  the  World  (by  N.  Mark 
Collins  and  Michael  G.  Morris.  1985). 
The  seven  butterflies  are  classified 
therein  as  endangered,  vulnerable,  or 
rare,  mainly  because  of  environmental 
disruption  and  overcoUecUon. 

Of  the  petitioned  species, 
Teinopalpus  imperialis  is  reportedly 
threatened  by  overcnilecting  and  rapid 
destruction  of  the  Himalayan  mountain 
forests  upon  which  it  depends. 
Eurytides  marcellinus  has  a  very 
restricted  breeding  habitat  in  Jamaica, 
where  its  larval  foodplants  are  being 
destroyed  by  cultivation.  Eurytides 
lysithous  hanisianus  has  been 
eliminated  by  habitat  destruction  from 
all  but  one  known  site  in  southeastern 
Brazil,  which  itself  is  now  under 
development.  Parides  ascanius  is 
jeopardized  by  the  drainage  and 
development  of  its  subcoastal  swamp 
habitat  near  Rio  de  Janeiro.  Parides 
hahneli  is  known  only  from  three 
localities  in  Amazonian  Brazil,  with 
very  specialized  habitat,  and  is 
threatened  by  overcoilection  for 


commercial  purposes.  Troides 
meridionalis  is  threatened  by  the 
lumbering  of  its  specialized  rainforest 
habitat  in  New  Guinea.  Papilio 
esperanza  is  known  only  from  one  site 
in  the  cloud  forest  of  Oaxaca,  Mexico, 
and  is  vulnerable  to  overcoilection. 

The  Service  has  examined  the  petition 
and  supporting  data,  finds  that 
substantial  information  has  been 
presented  indicating  that  the  requested 
listing  of  the  seven  taxa  of  butterflies 
may  be  warranted,  and  now  initiates  a 
status  review  of  these  butterflies.  In 
addition,  the  Service  will  take  this 
opportunity  to  review  the  20  other  kinds 
of  foreign  swallowtail  butterflies  that  are 
classified  as  endangered  or  vulnerable 
by  the  lUCfJ,  and  that  are  not  now  on 
the  U.S.  List  of  Endangered  and 
Threatened  Wildlife.  Therefore,  a  total 
of  27  swallowtail  butterflies,  as 
designated  in  the  accompanying  table,  is 
now  under  review. 

Table.— Swallowtail  Butterflies 
Under  Review 


Name 

Range 

Teinopalpus 

Himalayas. 

imperialis. 

Eurytides  marcellinus 

Jamaica. 

Eurytides  lysittmus 

Brazil. 

harrisianus. 

Eurytides  iphitas  

Brazil. 

Craptiium  levassori  .. 

Comoro  IslarxJs. 

Graphium 

Philippines. 

sandawanum. 

Battus  zetides 

Hispaniola. 
Brazil. 

Parides  ascanius 

Parides  tianneli 

Brazil. 

Parides  burctiellanus 

Brazil. 

Parides 

Sri  Lanka. 

(Atrophaneurj) 

jophon. 

Parides 

Philippines. 

(Atrophaneura) 

schadent>erqi. 

Troides  dctiertyi 

Talaud 

(Indonesia). 

Troides 

New  Guinea. 

(Ornithoptera) 

meridionalis. 

Troides 

Moluccas 

(Ornithoptera) 

(Indonesia). 

Croesus. 

Papilio  esperanza 

Mexico. 

Papilio  himeros 

Brazil. 

Papilio  maraho  

Taiwan. 

Papilio  osmana 

Philippines. 

PafMlio  carolinensis  ... 

Philippines. 

Papilio  moemeri  

New  Irelarxj 

(Papua  New  Guinea). 

Papilio  txnguetanus  . 

Philippines. 

Papiho  phorbanta  

Reunion  Island. 

Papilio  dcsmondi 

Kenya. 

teita. 

Papilio  morondavana 

Madagascar. 

Papilio  leucotaenia  ... 

Central  Afnca. 

Papilio  leucotaenia  ... 

Central  Africa. 

Papilio  neumoegeni .. 

Sumt>a 

(Indonesia). 

The  Serv'ice  encourages  the 
submission  of  appropriate  data, 
opinions,  and  publications  regarding 
these  butterflies,  as  well  as  other  kinds 
of  foreign  swallowtails  that  may  warrant 
consideration  for  addition  to  the  List  of 
Endangered  and  Threatened  Wildlife.  In 
accordance  with  section  4(b)(3)  of  the 
Act,  within  12  months  of  receipt  of  the 
petition,  the  Service  will  make  another 
finding  as  to  whether  the  requested 
listing  of  seven  kinds  of  butterflies  is 
warranted,  not  warranted,  or  warranted 
but  precluded  by  other  listing  measures, 
and  may  also  announce  decisions  with 
respect  to  other  kinds  of  butterflies. 

Authority:  16  U.S.C.  1531-1544. 
List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  May  2, 1994. 
MoUie  H.  Beattie, 

Director,  Fish  and  Wildlife  Sen'ice. 

|FR  Doc.  94-11256  Filed  5-9-94;  8;45  am] 

BILUNQ  CODE  4310-SS-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  651 

[Docket  No.  940423-4124, 1.D.  031594E] 

Northeast  Muitispecies  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTICN:  Final  notification  to  take  no 

action  under  Flexible  Area  Action 

System  (FAAS)  #8. 

SUMMARY:  NMFS  issues  this  notification 
of  the  Regional  Director's  concurrence 
with  the  recommendation  of  the  New 
England  Fishery  Management  Council 
(Council)  to  take  no  action  pursuant  to 
F.\AS  #8,  as  provided  for  under 
implementing  regulations  for 
Amendment  5  to  the  Northeast 
Muitispecies  Fishery  Management  Plan 
(FMP).  FAAS  #3  initiated  a  process  to 
consider  specified  management  actions 
to  close  an  area  to  fishing  due  to 
suspected  high  levels  of  discards 
affecting  mortality  on  juvenile,  sub- 
legal,  and  spauTiing  haddock  in  and 
around  an  area  located  offshore  of  Cape 
Cod,  MA. 

ADDRESSES:  Copies  of  the  fact-finding 
report  of  the  Director,  Northeast  Region. 
NMFS  (Regional  Director),  and  the 
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Council's  impact  analysis  may  be 
requested  from  the  New  England 
Fishery  Management  Council,  Suntaug 
Office  Park,  5  Broadway  (Route  1), 
Saugus,  MA  01060. 
FOR  FURTHER  rNFORMATION  CONTACT:  E. 
Nlaitin  Jaffe  (NMFS.  Fishery  Policv 
Analyst).  506-281-9272. 
SUPW.EMENTAflV  INFORMATION:  Section 
651 1 26  of  title  50  Cr  R  specifies  that 
Fi\AS's  may  be  proposed  and 
implemented  to  provide  protection  to 
concentrations  of  juvenile,  sub-legal,  or 
spawning  fish.  As  part  of  the  FAAS 
process,  the  Regional  Director,  at  the 
reqxiest  of  the  Council's  Multispecies 
Committee,  initiates  a  fact-finding 
investigation  of  alleged  discard 
problems,  and  the  Council  provides  an 
impact  analysis  of  alternative  measures 
that  might  be  implemented  under  a 
given  FAAS  action. 

A  notification  initiating  actions  under 
proposed  FAAS  #8  was  published  on 
March  24. 1994  (59  FR  13923). 
informing  the  public  of  a  potential 
problem  with  discards  of  spawning  and 
sub-legal  sized  haddock  in  and  around 
Closed  Area  I  off  Cape  Cod.  MA.  The 
notification  stated  that  the  Council  was 
considering  recommending  action  to 
close  the  area  to  the  use  of  gear  capable 
of  taking  multispecies.  As  an 


alternative,  the  Council  was  also 
considering  the  implementation  of  other 
measures  under  the  FMP  and  its 
implementing  regulations,  including, 
but  not  iimited  to,  mesh  size 
restrictions,  catch  limits,  and  other  less 
restrictive  measures.  The  notification 
specified  that  the  required  reports 
would  be  available  on  April  1.  1994, 
and  that  written  comments  on  the  action 
would  be  accepted  through  April  7, 
1994,  at  which  time  a  public  hearing  on 
the  matter  would  be  held. 

A  public  hearing  was  conducted  by 
the  Council  on  April  7, 1994,  where  oral 
and  wTitten  public  comments  were 
received.  Two  written  comments  were 
received  by  the  close  of  business  on  the 
day  of  the  public  hearing.  Both 
commenters  supported  implementation 
of  FAAS  #8,  one  citing  a  sea-sampled 
trip  that  occurred  prior  to  or  during  the 
proposed  F.'KAS  #7;  the  other, 
expressing  regret  that  FA,^S  #7  was  not 
implemented. 

None  of  the  commenters  who  testified 
at  the  public  hearing  expressed  support 
for  FAAS  #8  based  on  the  additional 
data  collected.  Three  of  the  four 
commenters  expressed  regret  at  the 
disapproval  of  FAAS  #7.  as  did  several 
members  of  the  Council,  who  went  on 
record  as  planning  to  consider 


protection  of  spawning  haddock  in  and 
around  Closed  Area  I  under  the 
provisions  of  Amendment  5  as  a  priority 
for  the  1995  season.  After  caiefui 
consideration  of  the  data,  the  Council 
concluded  that  the  data  indicated  an 
apparent  a'oatement  of  the  discard 
problem,  and  recommended  that  the 
Regional  Director  take  nc  action  under 
proposed  FAAS  «8.  After  reviewing 
information  presented  in  the  required 
documents  aiid  the  pubUc  testimony. 
the  Regional  Director  concurred  with 
the  Council's  recommendation  not  to 
implement  any  management  measures 
under  the  proposed  FAAS  #8. 

Classification 

This  action  is  authorized  by  50  CFR 
part  651  and  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 

List  of  Subjects  in  50  CFR  Part  651 

Fisheries.  Fishing.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  etseq. 
Dated:  May  3.  1994. 
Nancy  Foster. 

Dep  u  ty  A  ssista  n  t  Admin  istra  tor  for  Fish  ehes. 
National  Marine  Fisheries  Semce. 
|FR  Doc.  94-11247  Filed  5-9-94;  8:45  air.l 
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UNITED  STATES  INFORMATION 
AGENCY 

U.S.  Advisory  Commission  on  Public 
Diplomacy  Meeting 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Notice. 

summary:  a  meeting  of  the  U.S. 
A<lvisor>  Commission  on  Public 
Diplomacy  will  be  held  on  May  11  in 
room  600,  301  4th  Street,  S\V.. 
Washington,  DC  from  10  a.m.  to  12  p.m. 

From  10  a.m.  to  11:30  a.m.  the 
Commission  will  hold  a  panel 
discussion  on  public  diplomacy  in 
Africa.  The  panelists  are  Ambassador 
Lannon  Walker,  Senior  Advisor  to  the 
Undersecretary  of  State  for  Political 
Affairs;  and  Robert  LaGamma,  Director. 
Office  of  African  Affairs,  USIA.  At  11:30 
a.m.  the  Commission  will  meet  with  Mr. 
Douglas  Wilson,  Director,  Office  of 
Congressional  and  Intergovernmental 
Relations,  to  discuss  the  State/USIA 
authorization  for  FY  1994-95  and  USIA 
Congressional  issues. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  call  Gloria  Kalamets.  (202)  M9- 
4468,  if  you  are  interested  in  attending 
the  meeting.  Space  is  limited  and 
entrance  to  the  building  is  controlled. 

Ddted:  May  5,  1994. 
Cathy  Brown, 

Alternate  Federal  Register  Liaison  Officer. 
|FR  Doc.  94-n231  Filed  5-5-94;  4:34  pm| 

BILUNO  CODE  8230-01-M 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  94-01 4N] 

National  Advisory  Committee  on  Meat 
and  Poultry  Inspection;  Meeting 

Notice  is  hereby  given  that  a  meeting 
of  the  National  Advi.sory  Committee  on 


Meat  and  Poultry  Inspection  will  be 
held  on  Tuesday,  May  24  and 
Wednesday,  May  25,  1994,  from  8  a.m. 
to  5  p.m.  each  day,  at  the  Fountain 
Suites  Hotel,  321  Bercut  Drive. 
Sacramento.  California  95814,  telephone 
(916)441-1444. 

The  Committee  provides  advice  and 
recommendations  to  the  Secretary  of 
Agriculture  pertaining  to  the  meat  and 
poultry  inspection  programs,  pursuant 
to  sections  7(c),  24,  205,  301(a)(3), 
301(c)  of  the  Federal  Meat  Inspection 
Act,  21  U.S.C.  607(c),  624,  645,  661(a)(3) 
and  661(c)  and  sections  5(a)(3),  5(a)(4), 
5(r),  8(b)  and  11(e)  of  the  Poultry- 
Products  Inspection  Act,  21  U.S.C. 
454(a)(3),  454(c).  457(b).  and  460(e). 

The  meeting  will  include  discussion 
of  as  much  of  the  following  topics  as 
time  will  permit: 

1.  Topics  suggested  by  the  Committee: 

2.  Standards  and  labeling  issues; 

3.  Exemptions  update; 

4.  Hazard  Analysis  and  Critical  Control 
Point  (HACCP); 

5.  Unfinished  business  and  items  from 
the  audience. 

The  Committee  meeting  is  open  to  the 
public  on  a  space  available  basis. 
Interested  persons  may  file  comments 
prior  to  and  following  the  meeting. 
Comments  should  be  addressed  to:  Mr. 
Craig  Fedchock,  Advisory  Committee 
Specialist.  U.S.  Department  of 
Agriculture,  Food  Safety  and  In.spection 
Service,  room  3175,  South  Agriculture 
Building,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC  20250. 
Background  materials  are  available  for 
inspection  by  contacting  Mr.  Fedchock 
on  (202) 720-9150. 

Done  at  Washington,  DC,  on  May  5.  1994. 
Terry  L.  Medley, 
Acting  Administrator 
IFR  Doc.  94-11267  Filed  5-9-94;  8:45  ami 

BILUNG  CODE  3410-OM-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  940403-^103] 

RIN  0648-ZA03 

Request  for  Proposals  for  Site 
Characterizations  of  the  Monterey  Bay 
and  Grays  Reef  National  Marine 
Sanctuaries 

AGENCY:  Sanctuaries  and  Reser\'es 
Division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce  (DOC). 
ACTION:  Notice. 

SUMMARY:  The  Sanctuaries  and  Reserves 
Division  is  soliciting  proposals  to 
complete  site  characterizations  of  the 
Monterey  Bay  National  Marine 
Sanctuary  and  the  Gray's  Reef  National 
Marine  Sanctuary. 

DATES:  Proposals  must  be  postmarked 
by  June  9,  1994.  Applicants  will  be 
notified  of  results  of  review  bv  August 
8,  1994. 

ADDRESSES:  Helen  Golde,  Elizabeth 
Moore,  or  Delores  Washington. 
Sanctuaries  and  Reserves  Division, 
NOAA,  1305  East- West  Highway. 
#12430,  Silver  Spring,  Maryland,  20910. 
Phone:  301-713-3145;  Fax:  301-713- 
0404. 

CDR  Terry  Jackson.  Monterey  Bay 
National  Marine  Sanctuary,  299  Foam 
Street,  suite  D.  Monterev.  CA  93940. 
Phone:  408-647-4201;  Fax: 408-647- 
4250. 
Reed  Bohne.  Gray's  Reef  National 
Marine  Sanctuar>',  30  Ocean  Science 
Circle,  Savannah,  GA  31411.  Phone: 
912-598-2345;  Fax:  912-598-2367. 
FOR  FURTHER  INFORMATION  CONTACT: 
Monterey  Bay:  Elizabeth  Moore  at  301- 
713-3141,  or  Terry  Jackson  at  408-647- 
4258.  Gray's  Reef;  Reed  Bohne  at  912- 
598-2345,  or  Delores  Washington  at 
301-713-3132.  Either  site:  Helen  Golde 
at  301-713-3145. 

SUPPLEMENTARY  INFORMATION: 

I.  Authority  and  Background 

Title  III  of  the  Marine  Protection, 
Research  and  Sanctuaries  Act  of  1972. 
as  amended  (16  U.S.C.  1431  et.  seq.) 
(MPRSA)  establishes  the  National 
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Marine  Sanctuary  Program  (NMSP).  The 
Act  authorizes  the  Secretary  of 
Commerce  to  designate  discrete  areas  as 
National  Marine  Sanctuaries  (NMS)  to 
promote  comprehensive  management  of 
their  ecological,  research,  conservation, 
education,  historical,  recreational,  and 
aesthetic  resources.  National  Marine 
Sanctuaries  may  be  designated  in 
coastal  and  ocean  waters,  in  submerged 
lands  and  in  the  Great  Lakes  and  their 
connecting  waters.  The  National  Marine 
Sanctuaries  are  administered  by  the 
Sanctuaries  and  Reserves  Division 
(SRD)  of  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  in 
the  U.S.  Department  of  Commerce. 
Section  309  of  the  MPRSA  authorizes 
NOAA  to  conduct  research,  monitoring, 
evaluation,  and  education  programs 
within  NMS.  Cooperative  agreements 
are  available  to  States,  local 
governments,  regional  agencies,  or  other 
persons  to  carry  out  the  purposes  and 
policies  of  the  MPRSA  as  described  in 
this  notice  and  authorized  under  section 
311  of  the  MPRSA.  This  program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  "Marine  Sanctuary 
Program,"  Number  11.429. 

II.  Information  on  National  Marine 
Sanctuaries 

A.  Monterey  Bay  National  Marine 
Sanctuary 

The  Monterey  Bay  National  Marine 
Sanctuary  (MBNMS)  surrounds  diverse 
habitats  that  are  highly  productive,  due 
in  part  to  the  presence  of  strong 
upweiling  of  nutrient-rich  waters.  The 
mosaic  of  soft  and  hard  bottoms, 
submarine  canyon,  rocky  and  sandy 
intertidal  areas,  and  kelp  forests  of  giant 
and  bull  kelp  support  a  rich  and 
abundant  population  of  marine  flora 
and  fauna.  The  species-rich  invertebrate 
population  includes  soft  coral,  sponges, 
clams,  snails,  crab,  shrimp,  abalone,  sea 
urchins,  mussels,  and  sea  anemones. 
Over  345  species  of  fish  are  found  in  the 
Sanctuary  and  include  pelagic, 
demersal,  and  benthic  species.  About  94 
species  of  birds  have  been  identified  as 
utili^iing  the  Sanctuar}';  the  site  is 
impcjrtant  to  seabirds  as  a  migratory 
stopover  and  as  v\  intering  grounds.  Four 
sf)ocies  of  sea  turtles  (leatheihack,  green, 
•  loggtjrhead,  and  Pacific  ridley)  occur 
within  the  waters  of  the  Sanctuar)'. 
Brfe(jiing,  feeding,  and  migration  areas 
are  provided  for  over  26  species  of 
marihe  mammals. 

Thje  Sanctuary  is  accessible  and  hosts 
a  high  level  of  recreational  use. 
Comnlercial  fisheries  such  as  salmon, 
rockfish,  swordfish,  tuna,  squid,  and 
anchpvy  are  important  to  the  regional 
econ  )my,  as  is  tourism.  Oil  and  gas 


extraction,  sand  mining,  and 
designation  of  ocean  dump  sites  are 
prohibited  within  the  Sanctuary.  Major 
shipping  lanes  and  military  activity 
occur  in  portions  of  the  site.  Over  300 
shipwTecks  may  exist  within  the 
boundaries  and  significant  prehistoric 
cultural  sites  exist  throughout  the  site 
and  coastal  areas. 

B.  Gray's  Reef  National  Marine 
Sanctuary 

Designated  in  January  1984,  the 
Gray's  Reef  National  Marine  Sanctuary 
(GRNMS)  surrounds  one  of  the  largest 
and  most  diverse  nearshore  "live 
bottom"  habitats  on  the  south  Atlantic 
Continental  Shelf.  The  variety  and 
abundance  of  life  at  Gray's  Reef  in 
comparison  with  the  barren  sand  flats 
which  surround  it  is  why  the  Reef  is 
referred  to  as  a  "live  bottom."  The 
limestone  outcrops,  deposited  over  13 
million  years  ago,  provide  a  firm  and 
stable  substrate  to  which  a  variety  of 
sessile  invertebrates  can  attach  and 
prosper.  The  large  invertebrate 
population  includes  sponges,  hydroids, 
hard  and  soft  corals,  tubeworms, 
tunicates,  sea  urchins,  and  sea  stars.  The 
fish  population  includes  pelagic, 
demersal,  and  benthic  species  such  as 
blennies,  groupers,  basses,  porgies, 
spadefishes,  amberjacks,  and, 
seasonally,  the  tropical  fishes  bluefish, 
mackerals,  and  barracudas.  A  variety  of 
seabirds  use  the  Sanctuary  for  feeding 
and  as  a  migratory  stopover.  The 
threatened  loggerhead  sea  turtle  is 
frequently  encountered  around  the 
ledges  in  the  Sanctuary.  The  endangered 
northern  right  whale  uses  the  waters  of 
the  Sanctuary  during  the  winter  calving 
season. 

The  Sanctuary  is  located  off  shore  of 
Savannah,  Georgia  approximately  17.5 
nautical  miles  from  the  nearest  point  of 
land.  Recreational  fishermen  and  scuba 
divers  are  the  most  frequent  visitors  to 
the  Sanctuar>'.  Commercial  fishing  is 
usually  not  found  within  the  Sanctuary 
as  wire  fish  traps  and  bottom  trawling 
are  prohibited. 

in.  Scope  of  Work 

The  objective  of  these  projects  is  to 
collect  and  sv-nthesize  existing 
information  and  draft  site  descriptions 
of  the  MDNMS  or  the  GRNMS.  The 
rccipient(s)  will  be  responsible  for 
gathering  existing  information  on 
environment,  communities,  habitats, 
and  cultural  resources  in  the  MBNMS  or 
GRNMS.  The  scope  of  these  projects 
does  not  include  collection  of  new  data. 
This  information  is  to  be  synthesized 
together  into  documents  which  provide 
comprehensive  descriptions  of  the 
Sanctuaries.  These  documents  will  give 


interested  parties  an  overview  of  the 
resources  and  characteristics  of  the 
Sanctuaries.  In  addition,  they  will  serve 
to  identify  gaps  in  knowledge  about  the 
Sanctuaries,  which  will  help  to  target 
future  research  and  monitoring  efforts. 

Specific  Tasks 

The  ideal  scope  of  work  includes  the 
following  tasks. 

(1)  The  recipient  will  be  responsible 
for  conducting  a  search  of  published 
and  unpublished  literature  and  data 
associated  with  the  MBNMS  or  GRNMS. 
This  should  include,  but  is  not  limited 
to,  government  reports;  theses, 
dissertations  and  other  student  reports; 
final  reports  of  grants  and  other 
competitive  awards;  scientific  literature 
publications;  books;  and  available 
databases. 

(2)  All  literature  is  to  be  entered  into 
a  bibliographic  database.  Claris 
FileMaker  Pro  should  be  used. 

(3)  The  collected  literature  is  to  be 
evaluated  and  synthesized  into  a 
comprehensive  document  describing  the 
Sanctuary.  Existing  review  papers  and 
the  Monterey  Bay  National  Marine 
Sanctuary  or  Gray's  Reef  National 
Marine  Sanctuary  Final  Environmental 
Impact  Statements  should  be  used  as  a 
basis  for  this  s>'nthesis.  This  document 
should  include: 

•  An  introduction  to  the  MBNMS  or 
GRNMS,  including  a  description  of  the 
National  Marine  Sanctuarv'  Program. 

•  Descriptions  of  the  environmental, 
cultural,  historical,  and  socioeconomic 
resources  within  the  Sanctuary.  (The 
National  Historic  Preservation  Act  of 
1966,  as  amended  (16  U.S.C.  470), 
mandates  that  Federal  agencies  that 
manage  public  lands  must  assess  and 
inventory  the  cultural  resources  under 
their  aegis). 

•  Descriptions  of  the  biological 
communities  within  the  Sanctuar)'.  This 
should  include  description  of  the 
prominent  species,  including  threatened 
and  endangered  species,  and 
interactions  found  within  each  of  these 
communities. 

•  Descriptions  of  ecosystem 
functions.  This  should  include 
discussion  of  how  the  various  biological 
communities  interact  with  one  another. 
Discussions  of  spatial  and  temporal 
variability  should  also  be  included. 

Identification  of  data  gaps  should  be 
included.  A  detailed  outline  of  the 
topics  to  be  covered  in  this  dccument  iz 
included  in  Appendices  I  and  II.  An 
existing  site  characterization  is  available 
from  SRD  upon  request.  No  new  data 
should  be  collected  for  this  document; 
all  analyses  should  be  based  on  existing 
information.  The  document  is  to  be 
submitted  in  hard  copy  and  on  3.5" 
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floppy  disk.  Microsoft  Word  for 
Macintosh  should  be  used,  if  possible. 
SRD  will  be  responsible  for  printing  of 
the  Final  document. 

All  draft  and  final  reports  shall  be 
written  in  clear,  concise  and  correct 
English.  All  products  should  be 
thoroughly  proofread  by  an  experienced 
technical  editor  identified  in  the  work 
plan.  The  technical  editor  shall  ensure 
that  grammar,  punctuation,  table  and 
figure  formats,  and  sentence  and 
paragraph  structure  are  correct  and 
consistent  throughout.  Particular 
attention  shall  be  paid  to  producing  a 
final  report  that  communirates  technical 
issues  in  an  understandable  form. 

IV.  Availability  of  Funds  &  Project 
Duration 

Up  to  $100,000  for  MBNMS  and 
$30,000  for  GRNMS  are  available  in 
FY 94  for  these  projects.  Funds  will  be 
awarded  through  a  cooperative 
agreement  between  NOAA  and  the 
selected  applicant(s).  SRD  is  awnre  that 
these  projects  may  take  longer  than  one 
year  to  complete;  the  duration  of  the 
award  may  be  up  to  36  months.  The 
Department  of  Commerce  may  not 
incrementally  fund  re.search  work 
orders  of  multiple  year  duration  that  are 
nonseverable.  Thus,  although  the  work 
under  this  notice  may  be  completed 
over  a  period  of  up  to  36  months,  a 
finished  work  product  must  be 
completed  with  the  alloted  budget.  The 
applicant  is  responsible  for  determining 
the  scope  of  the  finished  work  product 
based  on  what  s/he  feels  can  be 
completed  with  this  budget.  Future 
hinding  may  be  available  to  complete 
additional  work  products.  (For  example, 
an  applicant  may  determine  that  only  a 
characterization  of  the  biological 
component  of  Sanctuary  resources  may 
be  feasible  with  the  alloted  budget. 
Pending  the  availability  of  additional 
funds,  the  Sanctuary  might  then  issue 
an  additional  RFP  to  complete  the 
cultural  resources  assessment.) 
Although  in-kind  match  of  Federal 
funds  is  not  mandatory,  it  is  encouraged 
(see  evaluation  criteria). 

If  an  appUcation  is  selected  for 
funding,  the  Department  of  Conim.erce 
(DOC)  has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  sole  djsrjetion 
of  DOC. 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either  (1)  The  delinquent  account 
is  paid  in  full;  (2)  A  negotiated 
repayment  schedule  is  established  and 
at  least  one  payment  is  received;  or  (3) 


Other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made.  In 
addition,  any  researchers  who  are  past 
due  for  submitting  acceptable  final 
reports  of  any  previous  SRD-funded 
research  will  be  ineligible  to  be 
considered  for  new  awards  until  final 
reports  are  received,  reviewed  and 
deemed  acceptable  by  SRD. 
Unsatisfactorj'  performance  under  prior 
Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding.  A  false  statement  on  an 
application  is  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

V.  Guidelines  for  Proposal  Preparation; 
Proposal  Review  and  Evaluation 

Proposals  not  following  th'^se 
guidelines  will  be  returned  to  the 
applicant  without  further  review. 
Applicants  should  submit  three  copies 
of  proposals  postmarked  by  June  9, 
1994,  to:  Ms.  Elizabeth  Moore  (MBNMS) 
or  Ms.  Helen  Golde  (GRNMS)  at  the 
Sanctuaries  and  Reserves  Division  (see 
adure.sscs  section). 

A.  Application  Kit 

Application  kits  are  available  from 
any  of  the  addresses  listed  in  the 
addresses  section.  Application  kits  will 
include  all  necessary  Federal  forms, 
checklist  for  complete  application 
packet,  complete  budget  preparation 
information,  and  description  of 
nece.ssary  proposal  narrative.  The 
contents  of  the  apphcation  kit  is 
outlined  below. 

1.  Federal  Forms 

Federal  forms  SF-424,  SF-424A.  SF- 
4248.  CD-511.  a>-512  (copy  where 
applicable).  SF-LLL  (where  applicable), 
negotiated  indirect  cost  rate  and  audit 
information  must  all  be  submitted  with 
the  application.  These  forms  are 
described  in  the  application  kit  and 
Section  VI.  General  Requirements, 
below. 

2.  Table  of  Contents,  Lists  of  Figures 
and  Tables 

These  should  list  the  major  contents 
of  the  proposal  and  the  appropriatq  page 
numbers. 

3.  Project  Description 

The  main  body  of  the  proposal  should 
be  a  detailed  statement  of  the  work  to 
be  undertaken,  not  exceeding  20  double 
spaced  pages.  It  should  describe  in 
detail  the  amount  and  scope  of  work  to 
be  completed  during  the  project,  how 
this  work  will  be  completed,  the 
proposed  project  duration,  and  the 


qualifications  of  the  applicant  and  any 
subrecipients  to  complete  the  work  (see 
evaluation  criteria). 

The  proposal  must  include  a  complete 
description  of  how  the  project  will  be 
managed,  including  the  name  and 
expertise  of  the  principal  investigator 
and  the  name(s),  expertise,  and  task 
assignments  of  team  members.  Evidence 
of  ability  to  successfully  complete  the 
proposed  project  should  be  supported 
by  reference  to  similar  efforts  perfornned 
and  areas  of  expertise.  Curricula  vitae 
(not  to  exceed  3  pages  for  each 
inve.stigator)  listing  qualifications 
related  to  professional  and  technical 
personnel  should  be  provided.  The 
propasal  should  discuss  and  explain 
any  portion  of  work  expected  to  bo 
subcontracted,  and  identify 
subrocipient(s). 

Complete  references  for  current 
literature,  research,  and  other 
appropriate  published  and  unpublished 
documents  cited  in  the  text  of  the 
propo.sa!  must  also  be  included. 

4.  Milestone  Schedule 

A  milestone  schedule  is  requirc^d  in 
the  proposal.  This  schedule  should 
show,  in  table  form,  anticipated  dates 
for  completing  data  collection,  data 
analysis,  database  completion,  progress 
reports,  the  draft  technical  report,  the 
final  technical  report  and  other  related 
activities.  Use  "Month  1.  Month  2," 
rather  than  June,  July,  etc.,  in  prt-parin^ 
these  charts.  (SRD  Headquarters 
requires  at  least  six  weeks  from  ti.Tie  of 
receipt  to  review  draft  technita! 
reports.)  The  milestone  schedule  should 
reflect  the  entire  duration  of  the  project. 

5.  Budget 

The  applicant  may  request  funds 
under  any  of  the  categories  listed  below 
as  long  as  the  costs  are  reasonable  and 
necessar>'  to  complete  the  projects  and 
are  determined  to  be  in  acrordance  with 
15  CFR  part  24  and  OMB  Circulars  A- 
21,  A-122,  A-87,  and  A-110.  A 
complete  description  of  budget 
con.straints  is  provided  in  the 
application  kit. 

The  budget  should  contain  itemized 
costs  with  appropriate  narratives 
justifj'ing  proposed  expenditures. 
Budget  categories  are  to  be  broken  down 
Gs  follows,  clearly  showing  both  Federal 
and  any  non-Federal  shares  side  by  side: 

— Salaries  and  Wages. 

— Fringe  Benefits. 

— Equipment. 

—Travel. 

—Other  Direct  Costs. 

— Indirect  Costs. 
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B.  Evaluation  Criteria  and  Selection 
Procedures 

Proposals  will  be  reviewed  by  SRD 
staff,  Sanctuary  research  advisory 
rommittees,  and,  if  necessary,  outside 
peer  reviewers.  Proposals  will  be 
evaluated  on  the  criteria  listed  below. 
Each  reviewer  will  score  all  proposals 
on  each  of  the  categories  and  give 
written  comments.  The  scores  will  be 
weighted  according  to  the  percentages 
listed  in  parentheses.  Final  funding 
decisions  will  be  made  by  the 
appropriate  site  and  regional  managers 
for  each  sanctuary  based  on  average 
scores  and  written  comments.  If  written 
comments  merit,  the  proposal  with  the 
highest  numerical  rank  may  not  be 
chosen.  Applicants  will  be  notified  of 
results  of  review  by  August  8. 1994. 

Scope  of  Work  &■  Schedule:  (45%) 

The  specific  tasks  that  the  applicants 
plan  to  complete  over  the  duration  of 
the  award  will  be  considered.  A  realistic 
schedule  to  complete  the  entire  project 
should  be  presented.  Preference  will  be 
given  to  otherwise  qualified  applicants 
able  to  complete  the  most  amount  of 
work. 

Applicant  Expertise:  (30%) 

•  Literature  search  ability:  The 
applicant  should  show  experience  in 
conducting  comprehensive  literature 
searches.  Access  to  appropriate  data 
bases  should  be  shown. 

•  Knowledge  of  the  existing  literature 
and  area:  The  applicant  should  describe 
their  knowledge  of  the  Monterey  Bay  or 
Gray's  Reef  area  and  their  familiarity 
with  the  existing  literature. 

•  Scientific  and  technical  expertise: 
The  applicant  must  show  appropriate 
background  to  compile  and  synthesize 
the  Information.  This  should  include 
expertise  in  marine  and  coastal 
sciences,  damage  assessment/ 
restoration,  and  cuhural/historical 
resources.  This  criterion  is  very 
important  as  the  recipient  must  be  able 
to  synthesize  the  information  into  the 
final  document. 

•  Writing  ability:  The  applicant 
should  show  a  history  of  writing  and 
editing  ability. 

Budget:  (25%) 

A  realistic  budget,  appropriate  to  the 
amount  of  work  to  be  completed  should 
be  presented.  Any  matching  funds 
should  be  identified.  Preference  will  be 
given  to  otherwise  qualified  applicants 
able  to  secure  matching  funds  or  in-kind 
services. 

VI.  General  Requirements 

Recipients  and  subrecipients  are 
subject  to  all  Federal  laws  and  Federal 


and  DOC  regulations,  policies,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name-check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjur)'.  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

If  applicants  incur  any  costs  prior  to 
an  award  being  made,  they  do  so  solely 
at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  or  written 
assurance  that  may  have  been  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

The  total  dollar  amount  of  the  indirect 
costs  proposed  in  an  application  under 
this  program  must  not  exceed  the 
indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  effective  date  of 
the  award  or  100  percent  of  the  total 
proposed  direct  costs  dollar  amount  in 
the  application,  whichever  is  less. 

Applicants  are  hereby  notified  that 
any  equipment  or  products  authorized 
to  be  purchased  with  funding  provided 
under  this  program  must  be  American- 
made  to  the  maximum  extent  feasible  in 
accordance  v.ith  Public  Law  103-121. 
Sections  606  (a)  and  fo). 

Applications  under  this  program  are 
not  subject  to  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs." 

All  primary  applicants  must  submit  a 
completed  Form  CI>-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matter:  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

1.  Nonprocurement  Debarment  and 
Suspension.  Prosf>ective  participants  (as 
defined  at  15  CFR  Pa.rt  26,  section  105) 
are  subject  1o  15  CFR  Part  26. 
"Nonprocurement  Debarment  and 
Suspension."  and  the  related  section  of 
the  certification  form,  prescribed  above; 

2.  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  Part  26.  Section  605) 
are  subject  to  15  CFR  Part  26.  Subpart 
F.  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form, 
prescribed  above; 

3.  Anti-Lobbying.  Persons  (as  defined 
at  15  CFR  Part  28.  Section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352.  "Limitation  on  the  use  of 


appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions."  and  the  lobbying  section 
of  the  certification  form  which  applies 
to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000.  and  loans  and 
loan  guarantees  for  more  than  $150,000. 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater;  and, 

4.  Anti-Lobbying  Disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  prescribed  above  as 
required  under  1 5  CFR  Part  28, 
Appendix  B. 

5.  Lower  Tier  Certifications. 
Recipients  shall  require  applicants/ 
bidders  for  subgrants.  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
CD-512.  "Certifications  Regarding 
Debarment.  Suspension.  Ineligibility 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions  and  Lobbying," 
and  disclosure  from  SF-LLL, 
"Disclosure  of  Lobbying  Activities," 
prescribed  above.  The  original  form  CD- 
512  is  intended  for  the  use  of  recipients. 
SF-LLL  submitted  by  any  tier  recipient 
or  subrecipient  should  be  submitted  to 
DoC  in  accordance  with  the  instructions 
contained  in  the  award  document. 

VII.  Qassification 

This  notice  has  been  determined  to  be 
'not  significant"  for  purposes  of  E.O. 
12866. 

Prior  notice  and  an  opportunitv  for 
public  comment  are  not  required  by  the 
Administratiye  Procedure  Act  or  any 
other  law  because  this  notice  concerns 
grants,  benefits  and  contracts.  Therefore, 
a  regulatory  fiexibility  analysis  is  not 
required  for  purposes  of  the  Regulator)- 
Flexibility  Act. 

This  action  is  categorically  excluded 
from  the  requirement  to  prepare  an 
environmental  assessment  by  NOAA 
Directive  02-10. 

This  notice  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 

The  standard  forms  have  been 
approved  by  the  Office  of  Management 
and  Budget  pursuant  to  the  Paperwork 
Reduction  Act  under  OMB  Approval 
Numbers  0348-0043,  0348-0044,  0348- 
0040,  and  0348-0046. 
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Dated;  March  30,  1994. 

W.  Stanley  Wilson, 

Assistant  Administrator.  Ocean  Services  and 
Coastal  Zone  Management. 

Appendix  I:  Outline  of  MBNMS  Site 
Characterization 

I.  Executive  Summdry  of  the  Sito 

Characterization 

II.  Introduction  to  the  MB  National  Marine 

Sanctuary 

A.  Objective  of  the  Site  Characterization 

B.  The  National  Program  and  Establishment 

of  MBNMS 
C  Significance  of  Resources 

III.  Environmental  and  Historical/Cultural 

Conditions  That  Shape  MBNMS 

A.  Geolotif  History  &  Mineral  Resources 

B.  Present  Geology 

1.  Structure  and  tectonics 

2.  Geohazards 

3.  Nearshore  sedimentary  and  can}^^ 
processes 

C  Climate 

D.  Meteorology  and  Physical  Oceanography 

1.  Currents  and  other  physical  forces 

2.  Water  characteristics  (i.e.  temperature, 
salinity,  chemistry,  etc.) 

3. 5?easonaI  and  other  temporal  puttems 

E.  .Archaeological.  Cultural  and  Historical 

Resources 

F.  Socioeconomic  Uses 

1.  Fishing 

2.  Vessel  traffic 

3.  Ecotourism 

4.  Recreation 

rv.  Biological  Communities 

A.  Kelp  Forest  and  Rocky  Subtidal  Habitats 

B.  Rocky  Intertidal  Habitat 
C  Soft  Benthic  Habitats 

1.  Saady  beaches 

2.  Shallow  demersal  habitats 

3.  Deeper  demersal  (shelf)  habitats 

D.  Canyon  and  Steep  Slope  Habitats 

E.  Pelagic  Habitats 

1 .  Near-surfece  zone 

2.  Mid-water  zone 

3.  Abyssal  zone 

F.  Estuarine  Habitats 

V.  Ecosystem  Function 

A.  Nutrient  Interactions 

B.  Energy  Flow 

C.  Temporal  and  Spatial  Variabiilty 

VI.  Appendices 
A.  Maps 

B  Cf)mmon  Species  Lists  For  Biological 

Communities 
C  Lists  of  Threatened  and  Endangered 

Species  (State  and  Federal  Listing) 

D.  Bibliography  (including  both  cited  and 

uncited  literature) 

Appendix  II:  Outline  of  GRNMS  Site 
Characterization 

1.  Executive  Summary  of  the  Site 

Characterization 
II  Introduction  to  the  GR  National  Marine 

Sanctuary 

A.  Objective  of  the  Site  Characterization 

B.  The  .National  F>rogram  and  Establishment 

of  GRNMS 

C.  Significance  of  Resources 

III.  Envirtmmental  and  Historical/Cultural 

Conditions  That  Shape  GRNMS 
A  Geologic  History-  &  Mineral  Resourcfs 


B.  Present  Geologj-  and  Sodiment.iry 

Processes 
Q  Climate 

D.  Meteorology  and  Physif^l  Oceanography 

1.  Currents  and  other  physical  forces 

2.  Water  characteristics  (i.e.  temperature, 
salinity,  chemistry,  etc.) 

3.  Seasonal  and  other  temporal  patterns 

E.  Archaeological,  Cu!ti;ral  and  Historical 

Resources 

F.  Socioeconomic  Uses 

1.  Fishing 

2.  Vessel  traffic 

3.  Tourism 

4.  Recreation 

5.  Military  Operations 

IV.  Biological  Communiti«*s 

A.  Plankton 

B.  Seaweeds 

C  Invertebrates 

D.  Finfish 

E.  Turtles  and  other  marine  reptiUa 

F.  Pelagic  Birds 

G.  Marine  Mammals 

V.  Ecosystem  Function 

A.  Nutrient  Interactions 

B.  Energy  Flow 

C  Temporal  and  Spatial  Variability 
D.  Community  Ecology 

VI.  Appendices 

A.  Maps 

B.  Common  Species  Lists  for  Biological 

Communities 
C  Lists  of  Threatened  and  Endangered 

Species  (State  and  Federal  Listing) 
D  Bibliography  (including  both  cited  and 

uncited  literature) 
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DEPARTMEffT  OF  DEFENSE 

Office  of  the  Secretary 

Ballistic  Missile  Defense  Advisory 
Committee 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Ballistic  Missile  Defense 
(BMD)  Advisory  C^smmittee  will  meet  in 
closed  session  in  Washington,  DC,  on 
May  18-19,  1994.  Less  than  15  days 
notice  is  being  given  due  to  difficulty  in 
convening  all  advisory  committee 
members  for  this  session. 

The  mission  of  the  BMD  Advisoi7 
Committee  is  to  advise  the  Secretary  of 
Defense  and  Deputy  Secretary  of 
Defense  through  the  USD(A&T)  on  all 
matters  relating  to  BMD  acquisition, 
sy-stem  development,  and  technology. 

In  accordance  with  section  10(d).  as 
amended  (5  U.S.C.,  App.  D.  (1982)).  it 
has  been  dete.Tnined  that  this  BMD 
Advisory  Committee  meeting  concerns 
matters  listed  in  (5  U.S.C.  552(c)(1) 
(1982))  and  that  accordingly  this 
meeting  will  be  closed  to  the  public. 


Dated:  March  4.  1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

IFR  D<k:.  94-11148  Filed  5-9-94;  8:45  ami 

BILUNO  CODE  500(MM-M 

Department  of  the  Navy 

Public  Hearing  for  the  Draft 
Environmental  Impact  Statement  tor 
the  Realignment  of  the  Naval  Air 
Station  Pensacola,  FL 

Pursuant  to  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508)  implementing 
procedural  provisions  of  the  National 
Environmental  Policy  Act,  the 
Department  of  the  Navy  has  prepared 
and  filed  with  the  U.S.  Environmental 
Protection  Agency  the  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  Proposed  Realignment  of  NAS 
Pensacola.  Florida. 

In  response  to  the  recommendations 
of  the  1993  Defense  Base  Closure  and 
Realignment  Commission  and  to 
legislative  requirements  in  the  1990 
Base  Closure  and  Realignment  Act  (Pub. 
L.  101-510).  Naval  Training  Center  San 
Diego.  California,  is  to  be  closed  and 
NAS  Memphis.  Tennessee,  is  to  be 
realigned.  Some  of  the  naval  training 
now  offered  at  the.se  centers  will  be 
relocated  to  NAS  Pensacola.  Florida. 
This  consolidation  of  ser\ice  schools  at 
NAS  Pensacola  would  bring 
approximately  1,100  military-staff 
personnel  and  an  on-board  average  of 
4.230  students.  Twenty  construction 
projects  are  required  that  include 
instructional  training,  and 
administrative  facilities,  enlisted 
quarters,  and  approximately  118  new 
family  housing  units  at  nearby  Corry 
Station.  The  proposed  projects  are  sited 
to  be  consistent  with  surrounding  land 
u.se  and  to  occur  on  previously 
disturbed  land. 

The  DEIS  has  been  distributed  to 
various  federal,  state,  and  local 
agencies,  elected  officials,  special 
interest  groups,  and  the  media.  A 
limited  number  of  single  copies  are 
available  at  the  address  listed  at  the  end 
of  this  notice.  A  public  hearing  will  be 
held  at  Pensacola  Junior  College. 
VVarrenton  Campus,  room  3000,  555 
West  Highway  98.  Pensacola.  Florida, 
on  Thursday  evening,  on  May  26, 1994, 
from  7  p.m.  until  the  end  of  public 
comment  or  until  12  midnight. 

The  public  hearing  will  be  conducted 
by  the  Navy.  Federal,  state,  and  local 
agencies  and  other  interested  parties  a.-e 
invited  and  urged  to  be  present  or 
represented  at  the  hearing.  Oral 
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statements  will  be  heard  and  transcribed 
by  a  stenographer;  however  to  assure 
ocairacy  cf  the  record,  all  statuments 
should  be  submitted  in  writing.  All 
statements,  both  oral  and  written,  will 
bclxjrna  part  of  the  public  record  on  this 
study.  Equal  weight  will  bo  given  to 
bc^h  oral  and  \vriften  statements. 

In  the  interest  of  available  time,  each 
sppker  will  be  asked  to  limit  their  oral 
coniments  to  five  minutes.  If  io!->!^'ir 
stjjtbmonts  are  to  be  presented,  they 
shUild  be  summarized  at  the  public 
hearing  and  submitted  in  writing  either 
at  ^he  hearing  or  mailed  to  the  atldress 
listed  at  the  end  of  this  announcement. 
All  written  statements  must  be 
poktmarked  by  June  13.  1994.  to  bet:ome 
part  of  the  official  record. 

iSidditional  information  concerning 
this  notice  may  be  obtained  by 
coiiia(,1ing  Ronnie  Lattimore  (Code 
208RL).  Southern  Division,  Naval 
Facilities  Engineering  Command,  P.O. 
Box  190010,  North  Charleston,  South 
Carolina  29419-9010,  telephone  (803) 
743-0888. 

Dated;  May  5.  1994. 

Lewis  T.  Booker,  Jr., 

LCDB.  JAGC.  USN.  Federal  Begister Uoison 
Officer. 

IFR  Doc.  94-11204  Filed  S-9-94.  8  4.S  am) 

BILUNO  CODE  3nO-^E-M 


Notice  of  Public  Hearing  for  the  Drart 
Programmatic  Environmental  Impact 
Statement  for  the  Miramar  Landfill 
General  Development  Plan,  Fiesta 
Island  Replacement  Project/Northern 
Sludge  Processing  Facility,  and  the 
West  Miramar  Landfill  Overburden 
Disposal,  at  Naval  Air  Station  Miramar, 
San  Diego,  CA 

Pursuant  to  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508)  implementing 
procedural  provisions  of  the  National 
Environmental  Policy  Atl,  the 
Department  of  the  Navy,  in  cooperation 
with  the  City  of  San  Diego,  has  prepared 
and  filed  with  the  U.S.  Environmental 
Protection  Agency  the  Draft 
Programmatic  Environmental  I.iipacI 
Statement  (DPEIS)  for  the  Miramar 
Landfill  General  Development  Plan, 
Fiesta  Island  Replacement  Project/ 
Northern  Sludge  Proces.sing  Facility, 
and  the  West  Miramar  Landfill 
Overburden  Disposal,  at  Naval  Air 
Station  Miramar,  San  Diego,  California. 

The  DPEIS  has  been  distributed  to 
various  federal,  state,  and  local 
agencies,  elected  officials,  special 
interest  groups,  and  libraries.  A  limited 
number  of  single  copies  are  available  at 
the  address  listed  at  the  end  of  this 
notice. 


A  public  hearing  to  inform  the  public 
cf  the  DPEIS  findings  and  to  solicit 
comments  will  be  held  on  Tuesday,  May 
31.  1994,  beginning  at  7  p.m..  in  the 
Madison  High  School  auditorium,  4883 
Doliva  Street,  San  Diego,  California. 

The  public  hearing  will  be  conducted 
by  the  Nav7.  Federal,  stata  and  local 
agencies  and  interested  parties  are 
invited  and  urjed  to  be  present  or 
represented  at  the  hearing.  Oral 
si.itemenfs  will  be  heard  and  trans,jibed 
by  a  stenographer;  however,  to  ensure 
accuracy  of  the  record,  all  statements 
should  be  submitted  in  writing.  All 
statements,  both  oral  and  written,  will 
become  part  of  the  public  record  for  the 
study.  Equal  weight  will  be  given  to 
both  oral  and  v/riften  statements.  Oral 
statements  should  be  limited  to  five 
minutes  or  less. 

Statements  may  also  be  submitted  to 
the  address  listed  at  the  end  of  this 
notice.  All  written  statements  must  be 
postmarked  by  June  13,  1994,  to  become 
part  of  the  official  record. 

The  DPEIS  identifies  a  General 
Development  Plan  proposed  by  the  City 
of  San  Diego  for  phased  long-term 
implementation  and  a  number  of 
specific  projects  comprising  Phase  I, 
which  is  prof)osed  for  1994 
implementation.  These  projects  are 
needed  to  accomplish  the  Qty's  master 
plan  to  expand  existing  solid  waste 
facilities  and  to  site  new  waste 
processing  and  biosotids  processing 
facilities. 

The  point  of  contact  for  obtaining 
copies  of  the  DPEIS  is  Commanding 
Officer,  Naval  Air  Station  Miramar, 
Attn:  Mr.  Roger  Hillhouse  (Code 
larRH).  45249  Miramar  Way,  San 
Diego.  California  92145-5005, 
telephone:  (619)  537-1102. 

This  information  will  be  made 
available  in  alternative  formats  upon 
request.  To  request  an  agenda  in  an 
alternative  format,  or  to  request  a  sign 
language  or  oral  interpreter  for  the 
meeting,  call  the  Metropolitan 
Wastewater  Department  at  (619)  533- 
4200  at  least  five  working  days  prior  to 
the  meeting  to  ensure  availability. 
Assistive  Ustening  devices  are  available 
for  the  meeting  upon  request. 

Lewis  T.  Booker,  Jr. 

LCDR.  JAGC.  USN.  Federal  Register  Uaison 
Officer. 

IFR  Doc  94-11205  Filed  S-9-94;  8:45  am) 

BtkLMG  COOC  3810-AE-M 


Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Disposal  of  Dredged  Materials  In 
San  Diego  Bay,  San  Diego,  CA 

Pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  A*:t 
(NEPA)  of  1969  as  implemented  by  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508), 
the  Department  cf  the  Navy  announces 
its  intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  the  disposal 
of  dredged  materials  in  San  Diego  Bay, 
San  Diego,  California. 

Several  dredging  projects  are 
proposed  by  the  Navy  in  the  central 
portion  of  San  Diego  Bay.  Maintenance 
dredging  is  required  for  maintaining 
existing  channels  and  berthing  areas. 
Pier  2  and  Pier  3  dredging  projects  will 
provide  additional  safe  navigational  and 
berthing  depth  for  deep  draft  power 
intensive  ships  which  will  be 
homeported  in  San  Diego  Bay  through 
Base  Realignment  and  Closure  (BRAC) 
at  naval  stations  in  Long  Beach  and  the 
San  Francisco  Bay  area,  and  ships 
which  are  planned  for  construction. 
Approximately  half  of  the  dredged 
materials  are  expected  to  contain 
contaminated  sediments  which  may  be 
restrained  from  disposing  them  in  the 
ocean.  These  sediments  have 
accumulated  in  the  bay  bottom  either 
from  urban-industrial  source  ranoff 
upstream  from  San  Diego  Bay,  or 
potentially  from  past  pier-side 
maintenance  activities.  Determination  of 
appropriate  processes  and  locations  for 
placement  of  dredged  contaminated 
sediments  and  their  effect  on  the 
regional  environment  will  be  evaluated 
in  the  EIS. 

Disposal  alternatives  for  dredged 
contaminated  sediments  currently 
identified  for  consideration  in  the  EIS 
are:  (1)  Placement  in  a  confined  location 
capped  with  clean  materials,  such  as 
sand  or  clay,  inside  San  Diego  Bay;  (2) 
placement  with  capping  in  areas  such  as 
the  Seventh  Street  Channel  (Paleta 
Creek)  to  create  or  enhance  biological 
habitat;  (3)  placement  behind  bulkheads 
in  bay  waters  such  as  Paleta  Creak  to 
create  ■"fastland"  or  reclaimed  land;  (4) 
placement  at  a  confined  upland  location 
such  as  sites  on  .Naval  Station,  San 
Diego  or  Naval  Air  Station  North  Island 
for  dewafering  and  drying;  and  (5) 
placement  of  contaminated  sediments  in 
either  non-hazardous  waste  landfills  (if 
treated  or  "remediated"  to  remove 
hazardous  components)  or  hazardous 
waste  landfills  (if  not  remediated). 

Environmental  issues  which  will  be 
discussed  in  the  EIS  include:  .Methods 
of  dredging  and  disposal;  biological 
impacts  resulting  from  dredging  and 
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sediment  disposal;  geological  impacts 
caused  by  dredging;  air  quality  impacts 
from  dredging  equipment  operations 
and  disposal  activity;  hydrological  and 
water  quality  impacts  from  dredging 
and  disposal;  treatment  technologies; 
aesthetics,  cultural  resources,  and- 
health  and  safety  impacts.  Issue  analysis 
will  include  an  evaluation  of  direct, 
indirect,  short-term,  long-term,  and 
cumulative  impacts  associated  with  the 
proposed  action.  The  decision  to 
implement  the  proposed  action  or  any 
alternatives  to  the  proposed  action  will 
not  be  made  until  the  NEPA  process  is 
complete. 

The  Navy  will  initiate  a  scoping 
process  for  the  purpose  of  determining 
the  scope  of  issues  to  be  addressed  and 
for  identifying  significant  issues  relative 
to  this  action.  The  Navy  will  hold  a 
public  scoping  meeting  on  Thursday,  26 
May,  1994.  beginning  at  7  p.m.  at  the 
Naval  Facilities  Engineering  Command, 
Southwest  Division.  1220  Pacific 
Highway.  San  Diego,  California.  This 
meeting  will  be  advertised  in  San  Diego 
area  newspapers. 

A  formal  presentation  will  precede 
public  testimony.  Navy  representatives 
will  be  available  at  the  scoping  meeting 
to  receive  comments  from  the  public.  It 
is  important  that  federal,  state,  and  local 
agencies,  as  well  as  interested 
individuals,  take  this  opportunity  to 
identify  environmental  concerns  that 
should  be  addressed  during  the 
preparation  of  the  EIS.  In  the  interest  of 
available  time,  each  speaker  will  be 
asked  to  limit  their  oral  comments  to 
five  minutes. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
wTitten  comments  in  addition  to,  or  in 
lieu  of.  oral  comments  at  the  public 
meeting.  To  be  most  helpful,  scoping 
comments  should  clearly  describe 
specific  issues  or  topics  that  the  EIS 
should  address.  Written  statements  and/ 
or  questions  regarding  the  scoping 
process  should  be  mailed  no  later  than 
13  June  1994  to:  Commanding  Officer. 
Southwest  Division,  Naval  Facilities 
Engineering  Command,  1220  Pacific 
Highway,  San  Diego,  CA  92132-5190 
(Attn:  Ms.  Sherry  Ashbaugh.  Code 
232. SA).  telephone  (619)  532-1159. 

Dated:  May  5.  1994. 
Lewis  T.  Booker,  Jr.. 

LCDR.  lAGC.  USN.  Federal  Register  Liaison 

Officer. 

|FR  Doc.  94-11206  Filed  5-9-94;  8:45  am) 

BILLING  CO0€  3810-AE-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Acting  Director. 
Information  Resources  Management 
Ser\'ice,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DA''  ES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  9. 
1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street  NW.,  room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Linda  Clark  Tague. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  4682,  Regional 
Office  Building  3.  Washington,  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Clark  Tague  (202)  401-3200. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INF0RIMAT10N:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director  of  the  Information  Resources 
Management  Service,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new.  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Frequency 
of  collection;  (4)  The  affected  public;  (5) 


Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Linda  Clark 
Tague  at  the  address  specified  above. 

Dated:  May  5.  1994. 
Linda  Clark  Tague, 

Acting  Director,  Information  Resources 
Management  Service. 

Office  of  the  Under  Secretary 

Type  of  Review:  New 

Title:  National  Evaluation  of  the  Set- 
Aside  for  Teacher  Training  and 
Innovation  in  Adult  Education 

Frequency:  One  time 

Affected  Public:  State  or  local 
governments 

Reporting  Burden: 
Responses:  52 
Burden  Hours:  104 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  This  survey  of  state  directors 
of  aduh  education  is  part  of  a 
comprehensive  evaluation  of  the 
Section  353  (National  Literacy  Act) 
set-aside  designed  to  provide  the 
Department  a  description  of  how 
these  funds  are  administered  and  the 
nature  and  effectiveness  of  the 
training  and  innovation  activities  they 
support. 

(FR  Doc.  94-11236  Filed  5-9-94;  8;45  ami 

BILLING  CODE  4000-01-411 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Advisory 
Board 

AGENCY:  Department  of  Energy. 
ACTION:  Cancellation  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63,  86  Stat.  770),  notice  is 
hereby  given  of  the  postponement  of  the 
following  Advisory  Committee  meeting: 

Xume:  Environmental  Management 
Advisory  Board. 

Supplementary  Information:  The  meeting 
of  the  Environmental  Management  Advisory 
Board  scheduled  to  he  held  at  the  Radisson 
Suite  Hotel,  700  H  Avenue  East.  Arlington, 
Texas  76011  on  May  17  and  18. 1994  is 
postponed.  (Previously  published  on  4-20-94 
(59  FR  18803)) 

A  notice  will  be  published  in  the  Federal 
Register  when  this  meeting  is  rescheduled. 

For  Further  Information  Contact:  James  T. 
Melillo.  Executive  Secretary,  Environmental 
Management  ,\dvisory  Board,  EM-1, 1000 
Independence  Avenue,  SW..  Washington,  DC 
20585.  (202)  586-4400. 
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ssued  at  Waslur.gton.  DC  on  May  5,  1994. 
\  <  ircia  L.  Morris, 

C  °.  outy  Advisory  Committee  Management 
C  ( leer. 

(I  f.  Doc.  94-11202  Filed  5-9-94;  8:45  ami 

BILUNQ  CODE  MSO-OI-M 


Bionneville  Power  Administration 

Notice  of  Floodplain  and  Wetlands 
Involvement  tor  Idaho  Wildlife 
Mitigation  Projects 

AGENCY:  Bonneville  Power 
Administration  (BPA).  DOE. 
ACTION:  Notice  of  floodplain  and 
wetlands  involvement. 

summary:  BPA  proposes  to  fund  and 
implement  the  Wildlife  Mitigation 
Agreement  for  EKvorshak  Dam 
(Dwoi-shak  Agreement)  in  floodplains 
and  wetlands  located  in  Nez  Perce, 
Lewis,  and  Latah  Counties,  Idaho.  The 
purpose  of  the  Dworshak  Agreement  is 
to  establish  an  arrangement  whereby 
BPA  would  provide  funds  to  the  State 
of  Idaho  and  the  Nez  Perce  Tribe  to 
mitigate  wildlife  and  wildlife  habitat 
lasses  within  the  State  of  Idaho  that 
resulted  from  construction  of  Dworshak 
Dum  and  its  reservoir. 

In  addition  to  the  Dworshak  Wildlife 
Mitigation  Project,  BPA  is  also 
proposing  to  fund  and  implement  the 
South  Fork  Snake  River  Programmatic 
Management  Plan  in  floodplains  and 
wHtlands  located  in  Bonneville, 
Jefferson,  and  Madison  Counties,  Idaho. 
The  purpose  of  the  project  is  to  mitigate 
wildlife  and  wildlife  habitat  losses  that 
resulted  from  construction  of  Palisades 
Dam  and  its  reservoir. 

In  accordance  with  DOE  regulations 
for  compliance  with  floodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  part  1022),  BPA 
will  prepare  a  floodplain  and  wetlands 
assessment  and  will  perform  these 
proposed  actions  in  a  manner  so  as  to 
avoid  or  minimize  potential  harm  to  or 
within  the  affected  floodplains  and 
wetlands. 

The  a.ssessment  will  be  included  in 
the  environmental  assessments  (EAs) 
being  prepared  for  the  proposed  projects 
in  accordance  with  the  requirements  of 
the  National  Environmental  Policy  Act. 
A  floodplain  statement  of  findings  will 
be  included  in  any  finding  of  no 
significant  impact  that  may  be  issued 
following  the  completion  of  the  EAs. 
DATES:  Com.ments  are  due  to  the  address 
below  no  later  than  June  2. 1904. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
B.  Fox,  PG,  Bonneville  Power 
Administration,  P.O.  Box  3621, 
Portland,  Oregon,  97208-3621,  phone 


number  503-230-4261,  fax  number 
503-230-3752. 

SUPPLEMENTARY  INFORMATION:  Activities 
for  the  Dworshak  Wildlife  Mitigation 
Project  would  be  conducted  by  two 
different  entities:  the  State  of  Idaho  and 
the  Nez  Perce  Tribe.  The  Stale  would 
conduct  activities  within  the  Pene 
Lands  area.  This  project  area  consists  of 
24,000  hectares  (60,000  acres)  in  the 
Craig  Mountains  located  southeast  of 
Lewiston,  Idaho.  This  area  ranges  from 
335  to  1.5&5  meters  (1,100  to  5,200  feet) 
in  elevation  and  is  located  between  the 
Salmon  and  Snake  Rivers.  As  specified 
in  the  proposed  Dworshak  Agreement, 
the  State  would  only  implement 
wildlife  and  wildlife  habitat  protection, 
mitigation,  and  enhancement  activities. 
The  types  of  activities  that  may  be 
implemented  include:  fencing  to 
exclude  livestock  to  protect  wetlands, 
riparian  areas,  and  water  quality: 
planting  native  plant  species  to  increase 
the  quantity  and  quality  of  native  plant 
communities;  rehabilitating  and 
enhancing  riparian  areas  and  wetlands; 
planting  riparian  vegetation  to 
compensate  for  vegetation  adversely 
affected  by  livestock  grazing;  as  well 
other  activities  that  would  benefit 
wildlife  and  wildlife  habitat. 

The  Tribe  is  focusing  on  the  lower 
Clearwater  River  drainage  between 
Hatwai  Creek  and  Kooskia,  Idaho.  All 
activities  that  the  Tribe  would 
implement  would  take  place  within  an 
approximate  117  kilometer  (73-mile) 
segment  of  the  Clearwater  River  from 
Hatwai  Creek  to  the  Middle  Fork  of  the 
Clearwater  River  near  Kooskia,  Idaho. 
The  types  of  activities  that  may  be 
implemented  include:  protecting  island 
habitat  for  Canada  geese  along  the 
Clearwater  River  and  its  tributaries; 
creating  perch  sites  for  raptors;  as  well 
as  other  activities  that  would  benefit 
wildlife  and  wildlife  habitat. 

All  activities  for  the  South  Fork  Snake 
River  Programmatic  Management  Plan 
would  take  place  within  the  river 
corridor  of  the  104  kilometer  (65  mile) 
segment  of  the  South  Fork  Snake  River 
starting  downstream  of  the  Palisades 
Dam  and  ending  at  the  confluence  of  the 
South  Fork  with  the  Henry's  Fork. 
Proposed  mitigation  activities  include: 
(1)  Land  and  easem.ent  purchases  which 
would  have  no  effect  on  wetlands  or 
floodplains;  (2)  fencing  riparian  areas  to 

firotect  riparian  vegetation  from 
ivestock  grazing;  (3)  planting  riparian 
vegetation  (e.g.,  cottonwoods)  in 
suitable  areas  to  compensate  for 
vegetation  adversely  affected  by  the 
operation  of  Palisades  Dam  and 
livestock  grazing;  (4)  improving  bald 
eagle  nest  sites  by  tree  topping,  pruning. 


thinning,  planting,  and  installing 
artificial  nest  structures;  and  (5) 
revegetating  agricultural  lands  with 
riparian  or  upland  vegetation.  These 
activities  may  take  place  within  the  100- 
year  floodplains  of  the  South  Fork 
Snake  River  and  its  tributaries,  as  well 
as  within  riparian  wetlands  along  the 
river.  Because  the  activities  are 
expressly  for  the  purpose  of  protecting 
and  enhancing  riparian  areas,  there  are 
no  alternatives  to  conducting  them  in 
these  areas  other  than  the  No-Action 
Alternative. 

Maps  and  further  information  are 
available  from  Bi'A  at  the  address 
above. 

Issued  in  Portland,  Oregon,  on -April  15, 
1994. 

Roy  B.  Fox, 

NEPA  Compliance  Officer,  Office  ofPon-er 
Sales. 

IFR  Doc.  94-11261  Filed  5-9-94;  8  45  am) 

BtLLMO  CODE  MSO-01-P 


Notice  of  Floodplain  and  Wetlands 
Involvement  for  Lower  Yakima  Valley 
Wetlands  and  Riparian  Project 

AGENCY:  Bonneville  Power 
Administration  (BPA),  DOE. 
ACTION:  Notice  of  floodplain  and 
wetlands  involvement. 


SUMMARY:  BPA  proposes  to  implement 
an  agreement  with  the  Yakima  Indian 
Nation  to  secure  property  and  conduct 
wildlife  habitat  restoration  activities  for 
the  Lower  Yakima  Valley  Wetlands  and 
Riparian  Mitigation  Project  in 
floodplain  and  wetlands  located  on  the 
Yakima  Indian  Reservation  in  the  State 
of  Washington. 

In  acxordance  with  DOE  regulations 
for  compliance  with  floodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  part  1022).  BPA 
will  prepare  a  floodplain  and  wetlands 
as.sessment  and  will  perform  this 
proposed  action  in  a  manner  so  as  to 
avoid  or  minimize  potential  harm  to  or 
within  the  affected  floodplain  and 
wetlands. 

The  asses.sment  will  be  included  in 
the  environmental  assessment  (EA) 
being  prepared  for  the  proposed  project 
in  accordance  with  the  requirements  of 
the  National  Environmental  Policy  Aci. 
A  floodplain  statement  of  findings  will 
be  included  in  any  finding  of  no 
significant  impact  that  may  be  issued 
following  the  completion  of  the  EA. 

DATES:  Comments  are  due  to  the  address 
below  no  later  than  June  2,  1994. 

FOR  FURTHER  INFORMATION,  CONTACT:  Roy 
B.  Fox,  PG,  Bonneville  Power 
Administration,  P.O.  Box  3621. 


24128 


Federal  Register  /  Vol.  59.  No.  89  /  Tuesday,  May  10.  1994  /  Notices 


Portland,  Oregon  97208-3621,  phone 
number  503-230-4261.  fax  number 
503-230-3752.  Or  Robert  Shank,  PG, 
Bonneville  Power  Administration,  P.O. 
Box  3621,  Portland,  Oregon  97208- 
3621.  phone  number  503-230-5115. 
SUPPLEMENTARY  INFORMATION:  The 
project  area  is  20,340  hectares  (50,308 
acres)  of  lower  elevation  bottomlands, 
which  includes  restorable  aquatic, 
riparian,  and  upland  habitats.  The 
majority  of  the  land  is  presently  used  for 
agricultural  practices.  The  proposed 
activities  are  necessary  to  mitigate  for 
wildlife  and  wildlife  habitat  adversely 
affected  by  the  construction  of 
Bonneville,  The  Dalles.  John  Day.  and 
McNar>'  Federal  Dams,  and  their 
reservoirs  located  on  the  lower 
Columbia  River. 

Maps  and  further  information  are 
available  from  BPA  at  the  address 
above. 

Issued  in  Portland.  Oregon,  on  April  15. 
1994. 

Roy  B.  Fox. 

SEPA  Compliance  Officer.  Office  of  Power 
Sales. 
IFR  Doc.  94-11260  Filed  5-9-94:  8:45  am] 

BILUNO  CODE  t450-01-M 

Availability  of  the  Non-Federal 
Participation  Federal  Marketing  and 
Joint  Ventures  Record  of  Decision 

AGENCV:  Bonneville  Power 
Administration  (BPA).  Department  of 
Energy  (DOE). 

ACTION:  Record  of  Decision  (ROD)  on 
Non-Federal  Participation  Federal 
Marketing  and  Joint  Ventures. 

SUMMARY:  BPA  has  adopted  Federal 
Marketing  and  Joint  Ventures  which 
constitutes  a  comprehensive  BPA 
marketing  objective  for  the  Pacific 
Northwest-Pacific  Southwest  Intertie. 
To  implement  this  concept.  BPA 
intends  to  negotiate  an  array  of  flexible, 
market-oriented  contracts,  expanded 
Intertie  access  for  non-BPA  parties, 
efficient  use  of  Federal  Columbia  River 
resources,  and  facilitation  of  efficient, 
coordinated  West  Coast  development  of 
generating  resources.  Federal  Marketing 
and  Joint  Ventures  will  facilitate  non- 
BPA  Intertie  access  in  a  manner 
consistent  with  the  Energy  Policy  Act  of 
1992. 

DOCUMENTS  AVAILABLE:  If  you  would  like 
a  copy  of  the  Non-Federal  Participation 
Federal  Marketing  and  Joint  Ventures 
ROD.  please  call  our  document  request 
line,  toll-free  800-^22-4520.  and  ask  for 
the  Non-Federal  Participation  Federal 
Marketing  and  Joint  Ventures  Record  of 
Decision. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Maureen  Flynn  at  206-418-2136.  or  the 
Public  Involvement  office  in  Portland. 
Telephone  numbers.  voice/TTY,  for  the 
Public  Involvement  office  are:  503-230- 
3478  in  Portland,  and  toll-free  800-622- 
4519  for  the  rest  of  the  United  States. 

Issued  in  Portland.  Oregon  on  April  14, 
1994. 

)ack  Robertson. 
Deputy  Administrator 
(PR  Doc.  94-11259  Filed  5-9-94:  8:45  ami 

BILUNG  CODE  MMV-OI-P 


Federal  Energy  Regulatory 
Commission 

[Project  No.  9083-017  New  Hampshire] 

Lower  Village  Water  Power  Associates; 
Availability  of  Environmental 
Assessment 

May  4.  1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  486, 
52  FR  47897).  the  Office  of  Hydropower 
Licensing  has  reviewed  an  application 
to  amend  the  license  for  the  Lower 
Village  Hydroelectric  Project  located  on 
the  Sugar  River.  Sullivan  County.  New 
Hampshire.  The  application  is  to  (1) 
allow  the  licensee  to  retain  a  partially 
constructed  dam  about  250  feet 
downriver  from  the  authorized  location 
of  the  dam  and  (2)  change  the 
configuration  of  the  licensed  project.  An 
Environmental  Assessment  (EA)  was 
prepared  for  the  application.  In  the  EA. 
Commission  staff  finds  that  approving 
the  application  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104.  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE., 
Washington.  DC  20426. 

Please  submit  any  comments  within 
20  days  from  the  date  of  this  notice.  Any 
comments,  conclusions,  or 
recommendations  that  draw  upon 
studies,  reports,  or  other  working  papers 
of  substance  should  be  supported  by 
appropriated  documentation. 

Comments  should  be  addressed  to 
Lois  D.  Cashell,  Secretary.  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  Please  affix  Project  No.  9088- 
017  to  all  comments.  For  further 


information,  please  contact  Steve 

Hocking  at  (202)  219-2656. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  94-11181  Filed  5-9-94:  8:45  am) 

BILUNG  CODE  6717-01-111 

[Docket  Nos.  JD94-05838T  Oklahoma-76 
and  JD94-05839T  Oklahoma-77] 

State  of  Oklahoma;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

Mhv  3.  1994. 

take  notice  that  on  April  22. 1994. 
the  Corporation  Commission  of  the  State 
of  Oklahoma  (Oklahoma)  submitted  the 
above-referenced  notices  of 
determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Sycamore. 
Woodford.  Hunton  and  Viola 
Formations,  underlying  portions  of 
McClain  and  Garvin  Counties, 
Oklahoma,  qualif>'  as  tight  formations 
under  section  107(b)  of  the  Natural  Gas 
PoHcy  Act  of  1978.  The  Oklahoma-76 
recommended  area  consists  of  the  NE/ 
4  of  Section  35,  in  T6N.  R4W,  in 
McClain  County,  Oklahoma.  The 
Oklahoma-77  recommended  area 
consists  of  the  NW/4  of  Section  16.  in 
T4N.  R3W.  in  Garvin  County. 
Oklahoma. 

The  notices  of  determination  also 
contain  Oklahoma's  findings  that  the 
referenced  formations  meet  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  Part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  N'E.  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  94-11 202  Filed  5-9-94;  8:45  ami 

BILLING  CODE  e717-01-M 


[Docket  No.  OR94-e-0001 

All  American  Pipeline  Co.;  Notice  of 
Complaint 

May  4.  1994. 

take  notice  that  on  April  29. 1994. 
Chevron  U.S.A.  Products  Company 
(Chevron)  filed  a  complaint  against  All 
American  Pipeline  Company  (AAPL). 

Chevron  argues  that  AAPL  is  violating 
section  3  of  the  Interstate  Commerce  Act 
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(IJCA),  49  U.S.C.  3.  and  its  FERC  Tariff 
No.  23  by  commingling  certain  crude  oil 
in  its  common  stream.  Chevron  requests 
that  the  Commission  act  on  an 
emergency  basis  and  order  AAPL  to 
show  cause  why  the  Commission 
should  not  find  AAPL  to  be  in  violation 
of  Section  3  of  the  ICA  and  its  FERC 
Tariff  No.  23. 

IChevron  states  that  it  is  a  producer 
and  shipper  on  AAPL  of  crude  oil 
produced  from  the  Point  Arguello  field 
offshore  California.  Chevron  states  that 
itiShips  in  AAPL's  Outer  Continental 
Shelf  (OCS)  common  stream.  AAPL  has 
artnounced  that,  beginning  as  soon  as 
May  1.  1994,  it  will  accept  for  shipment 
in  the  OCS  common  stream  crude  oil 
produced  by  Exxon  U.S.A.  Company 
(Exxon)  from  two  new  offshore 
platforms,  the  Heritage  and  Harmony 
pliatforms.  Chevron  argues  that  the 
Heritage  and  Harmony  platforms  are  not 
in  the  Point  Arguello  field.  Chevron 
states  that  Exxon  has  refused  to  provide 
information  about  the  quality  and/or 
characteristics  of  the  crude  oil  from 
•  these  two  platforms.  Chevron  submits 
that  AAPL's  imminent  commingling  and 
transportation  of  Harmony  and  Heritage 
crude  oil  in  its  OCS  common  stream 
discriminates  against  existing  OCS 
common  stream  shippers  and  poses  a 
severe  threat  of  material  disadvantage 
and  significant  economic  and  other 
injury  to  the  existing  shippers  and 
producers  of  Point  Arguello  crude  oil. 

Chevron  submits  that  until  the 
matters  raised  by  this  complaint  are 
resolved,  existing  shippers  and 
producers  of  Point  Arguello  crude  will 
bejunduly  disadvantaged  and 
commercially  injured.  Chevron  argues 
that  AAPL's  apparent  intention  to 
ignore  Item  No.  10  of  its  Tariff  by 
accepting  tenders  of  Harmony  and 
Heritage  production  and  commingling  it 
with  the  OCS  common  stream  is  in 
contravention  of  the  ICA. 

Chevron  requests  that  the 
Commission  issue  an  order  shortening 
the  time  for  filing  answers  to  the 
complaint. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.214,  385.211.  All 
such  motions  or  protests  should  be  filed 
on  or  before  May  20,  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


mu.st  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  this  complaint 
shall  be  due  on  or  before  May  20,  1994. 
LoLs  D.  Cashell, 
Secretary. 
|FR  Doc.  94-11182  Filed  5-9-94;  8:45  am] 

BILUNG  COOC  6717-01-M 


[Docket  No.  RP94-182-001  and  TM94-a-3l- 
001] 

Arkia  Energy  Resources  Co.,  Proposed 
Changes  in  FERC  Gas  Tariff 

May  4,  1994. 

Take  notice  that  on  April  29,  1994, 
Arkla  Energy  Resources  Company  (AER) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1, 
the  following  tariff  sheets: 

Sub  Fourth  Revised  Sheet  No.  4 

Sub  Fourth  Revised  Sheet  No.  4.1  (effective 

April  1,  1994) 
Sub  Fifth  Revised  Sheet  No.  4 
Sub  Fifth  Revised  Sheet  No.  4.1  (effective 

May  1.1994) 
First  Revised  Sheet  No.  4.3  (effective  April  1 

1994) 

AER  states  that  the  revised  tariff 
sheets  are  being  filed  in  compliance 
with  the  April  14, 1994,  order  of  the 
Commission  in  Docket  No.  RP94-182- 
000  and  the  April  20,  1994,  letter  order 
in  Docket  No.  TM94-3-3 1-000. 

Pursuant  to  said  orders,  AER  states 
that  the  proposed  tariff  sheets  reflect 
AER's  balancing  revenue  credit  as  a 
negative  surcharge. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  May  11,  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-11180  Filed  5-9-94;  8:45  ami 

BILUNG  COOC  (717-01-M 


[Docket  No.  CP94-621-000] 

Columbia  Gulf  Transmission  Co.; 
Application 

May  4.  1994. 

Take  notice  that  on  May  3.  1994. 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf).  P.O.  Box  1273, 
Charleston,  West  Virginia  25325-1273, 
filed  in  Docket  No.  CP94-521-000  an 
application  pursuant  to  section  7(b)  of 
the  natural  Gas  Act  for  authorization  for 
Columbia  Gulf  to  abandon  a 
transportation  and  exchange  service,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

It  is  stated  that,  by  Commission  order 
issued  December  21, 1978,  in  Docket 
No.  CP78-539.  Columbia  Gulf, 
Columbia  Gas  Transmission  Corporation 
(Columbia  Gas)  and  Tennessee  Gas 
Pipeline  Company  (Tennessee)  were 
authorized  to  perform  a  transportation 
and  exchange  service  involving 
deliveries  at  points  of  interconnection  of 
their  systems  located  in  the  states  of 
Louisiana,  Kentucky,  West  Virginia, 
Ohio.  Peruisylvania.  New  York,  New 
Jersey  and  Offshore  Louisiana. 
Columbia  Gulf  indicates  that  the  service 
was  performed  under  the  terms  of  a 
letter  agreement  dated  January  24.  1978. 
on  file  as  Columbia  Guirs  Rate 
Schedule  X-59.  Columbia  Gas'  Rate 
Schedule  X-78  and  Tennessee's  Rate 
Schedule  X-58.  It  is  indicated  that 
deliveries  were  made  on  a  gas-for-gas 
basis,  and  imbalances  were  eliminated 
within  sixty  days. 

Columbia  Gas  informed  Columbia 
Gulf  by  letter  dated  January  12. 1994, 
that  is  desired  to  have  the  service 
terminated.  It  is  stated  that  Tennessee 
and  Columbia  Gas  have  agreed  to  a 
stipulation  and  agreement,  filed  in 
Docket  No.  RP-1 13-000.  terminating  all 
firm  transportation  and  storage  contracts 
between  Columbia  Gas  and  Tennessee 
through  the  perm.anent  assignment  of 
the  Tennessee  capacity  to  Columbia 
Gas'  customers  and  the  payment  of  a 
negotiated  exit  fee  by  Columbia  Gas  to 
Tennessee  in  consideration  for 
Tennessee's  agreement  to  the 
abandonment  of  the  unassigned 
capacity.  It  is  also  stated  that,  as  part  of 
that  stipulation.  Tennessee  and 
Columbia  Gas  have  agreed  to  terminate 
various  services,  including  the  above- 
mentioned  transportation  and  exchange 
service,  involving  Columbia  Gulf. 
Columbia  Gulf  states  that  it  is  filing  for 
abandonment  authorization  separately 
because  It  is  not  a  party  to  the  above- 
mentioned  stipulation  and  agreement. 
Columbia  Gulf  does  not  propose  to 
abandon  any  facilities. 
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Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  18. 
1994.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procndure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
"i  unnecessary  for  Columbia  Gulf  to 
appear  or  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc  94-11183  Filed  5-9-94:  8:45  ami 
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[Docket  No.  RP94-22&-000] 

Granite  State  Gas  Transmission,  Inc.; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

May  4.  1994. 

Take  notice  that  on  April  29,  1994. 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  containing  changes  in  rates 
for  effectiveness  on  June  1. 1994: 

Third  Revised  Sheet  No.  21 
Fourth  Revised  Sheet  No.  22 
Third  Revised  Sheet  No.  23 


According  to  Granite  State,  the 
increased  rates  for  firm  and 
interruptible  transportation  services 
rendered  for  its  affiliated  distribution 
customers,  Bay  State  Gas  Company  and 
Northern  Utilities.  Inc.,  are  based  on  a 
test  period  cost  of  service  consisting  of 
the  12  months  of  actual  operations 
ending  December  31, 1993,  adjusted  for 
known  and  measurable  changes 
occurring  by  September  30. 1994.  It  is 
further  stated  that  the  test  period  cost  of 
service  reflects  costs  for  recent  additions 
to  plant,  projected  additions  during  the 
test  period,  adjusted  operating  and 
maintenance  expenses,  and  ad  valorem 
taxes. 

Granite  State  states  that  the 
depreciation  charges  in  the  cost  of 
service  are  based  on  the  depreciation 
rates  established  in  Granite  State's  last 
rate  case.  According  to  Granite  State,  the 
test  period  cost  of  service  reflects  its 
current  costs  for  debt  and  equity,  for 
return  on  its  adjusted  rate  base  and 
related  federal  and  state  income  taxes.  It 
is  stated  that  the  debt  and  equity  costs 
are  based  on  an  adjusted  capital 
structure  consisting  of  60.3  percent 
equity  and  39.7  percent  debt.  Granite 
State  states  that  an  overall  return  of 
11.67  percent  is  claimed  on  rate  base 
which  includes  and  implicit  return  of 
14.2  percent  on  the  equity  component  in 
the  adjusted  capital  structure. 

Granite  State  further  states  that  the 
test  period  cost  of  service  includes  an 
increase  in  the  annual  amortization  of 
the  costs  to  convert  a  leased  crude  oil 
pipeline  to  natural  gas  service  approved 
by  the  Commission  in  Docket  No.  CP87- 
39-000.  Granite  State  Gas  Transmission, 
Inc.,  40  FERC  61.165  (1987). 

According  to  Granite  State,  the 
amortization  of  the  con\'ersion  costs 
reflected  in  its  existing  rates  is  based  on 
a  life  of  the  lease  extending  to  March  31, 
1999.  Granite  State  states  that  the  owner 
of  the  leased  pipeline  exercised  an 
option  to  terminate  the  lease  on  March 
31.  1996  and  Granite  State  negotiated  an 
extension  of  the  lease  to  March  31, 
1999.  It  is  said  that  the  new  termination 
date  shortens  the  period  that  Granite 
State  will  be  operating  the  leased  line  by 
29  months  and  the  amortization  of  the 
investment  costs  to  convert  the  leased 
line  to  natural  gas  service  has  been 
adjusted  in  the  test  period  cost  of 
service  to  reflect  the  shortened  life  of 
the  lease. 

Granite  State  further  states  that,  in 
connection  with  the  extension  of  the 
lease  of  the  converted  pipeline  it  agreed 
to  pay  for  part  of  the  dismantling, 
removal  and  restoration  costs  to 
reconvert  the  pipeline  to  oil 
transportation  service.  According  to 
Granite  State,  its  commitment  is  limited 


to  $1  million  and  in  this  filing  the  test 
period  cost  of  service  includes  an 
adjustment  to  amortize  this  amount  over 
the  29  months  of  the  extended  lea.se  to 
establish  a  reserve  account  to  hold  the 
funds  until  required  for  the  dismantling 
and  restoration 

According  to  Granite  State,  copies  of 
its  filing  were  served  upon  its  customers 
and  the  regulatory  commissions  of  the 
States  of  Maine.  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  N^..  Washington,  DC 
20426  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  11. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  94-11174  Filed  5-9-94;  6:45  am] 
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[Docket  No.  EC94-3-000] 

Illinois  Power  Co.,  Order  Granting 
Authorization  for  Proposed  Corporate 
Restructuring  and  Clarifying 
Jurisdiction  Over  Indirect  Mergers  of 
Public  Utilities  Owned  By  Public  Utility 
Holding  Companies 

Issued  May  3.  1994. 
Introduction 

This  order  authorizes  Illinois  Power 
Company  (Illinois  Power)  to  create  a 
holding  company.  IP  Holding  Company 
(IP  Holding),  of  which  Illinois  Power 
will  become  a  wholly-owned  subsidiary. 
We  also  take  this  opportunity  to  clarify 
our  jurisdiction  under  section  203  of  the 
Federal  Power  Act  (FPA).  While  this 
Commission  does  not  have  jurisdiction 
over  public  utility  holding  company 
mergers  or  consolidations,'  we  conclude 


'  Although  mergers  and  consolidations  differ  in 
the  mechanics  of  the  combination  (mergers  involve 
one  company  acquiring  the  other,  while 
consolidations  entail  lorming  a  new  entity).  Black's 
Law  Dictionary,  at  309  (Revised  Sixth  Ed.  1990),  for 
ease  of  presentation,  we  will  refer  to  both  types  of 
combinations  as  mergers. 
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that,  ordinarily,  when  public  utility 
holding  companies  merge,  an  indirect 
merger  involving  their  public  utility 
subsidiaries  also  takes  place,  and  that 
our  approval  under  section  203  is 
required  for  the  indirect  merger  of  the 
public  utilities. 

Accordingly,  in  this  order  we 
establish  and  announce  a  rebuttable 
presumption  that  an  indirect  merger  of 
the  public  utility  subsidiaries  occurs 
simultaneously  with  the  merger  of  the 
holding  company  parents.  Therefore, 
prior  to  public  utility  holding 
companies  merging,  their  public  utility 
subsidiaries  must  either  rebut  the 
presumption  or  obtain  our  approval 
under  section  203  of  the  FPA.  If 
applicants  can  show  us  that  there  will 
not  be  an  indirect  merger  or 
consolidation  of  the  facilities  of  the 
public  utility  subsidiaries,  our 
jurisdiction  will  not  apply  until  such 
time  as  the  public  utility  subsidiaries 
themselves  seek  to  merge  or  consolidate. 

Background 

On  November  15. 1993,  Illinois  Power 
submitted  an  application  pursuant  to 
section  203  of  the  Federal  Power  Act  for 
authority  to  effect  a  "disposition  of 
faciJities"  that  would  be  deenjed  to 
occur  as  a  result  of  a  proposed  corporate 
restructuring.2  Illinois  Power  states  that 
the  proposed  restructuring  would  be 
accomplished  through  the  creation  of  a 
holding  company,  IP  Holding,  of  which 
Illinois  Power  would  become  a 
subsidiary. 

Illinois  Power  states  that  the  proposed 
restructuring  is  intended  to  permit  the 
establishment  of  non-utility  businesses 
that  can  take  advantage  of  new  business 
opportunities  on  a  timely  basis  without 
the  need  for  prior  regulatory  approvals, 
to  increase  financial  flexibility,  to 
enhance  managerial  accountability  for 
separate  business  activities,  and  to 
insulate  utility  ratepayers  and  security 
holders  from  the  risks  of  non-utility 
projects.  Illinois  Power  states  that  the 
proposed  restructuring  will  not  affect  its 
jurisdictional  facilities,  rates  or  services. 

The  proposed  restructuring  would  be 
accomplished  as  follows: 

1.  Illinois  Power  has  formed  a 
subsidiary,  IP  Holding,  under  Illinois 
law. 

2.  IP  Holding,  in  turn,  has  formed  a 
subsidiary,  IP  Merging  Corporation  (IP 
Merging),  also  an  Illinois  corporation. 

3.  Following  all  necessary  approvals, 
IP  Merging  will  merge  with  and  into 
Illinois  Power.  In  the  merger,  all 
outstanding  shares  of  Illinois  Power 


common  stock  will  be  converted  on  a 
share-for-share  basis  into  IP  Holding 
common  stock  by  operation  of  law,  and 
IP  Holding  will  become  the  owner  of  all 
outstanding  shares  of  Illinois  Power 
common  stock.3  Illinois  Power  common 
stock  will  thereafter  cease  to  be  listed 
and  traded  on  the  stock  market,  and  the 
common  shares  of  IP  Holding  will  be 
listed  and  traded  instead. 

Notice  of  the  application  was 
published  in  the  Federal  Register,*  with 
comments  due  on  or  before  December  8, 
1993.  None  was  filed. 

Discussion 

A.  The  Application 

The  Commission  has  held  that  the 
transfer  of  a  public  utility's  common 
stock  from  its  existing  shareholders  to  a 
holding  company  constitutes  a  transfer 
of  the  "ownership  and  control  "  of  the 
utility's  jurisdictional  facilities  and  is 
thus  a  "disposition  of  facilities"  subject 
to  Commission  review  and  approval 
under  section  203  of  the  Federal  Power 
Act.  See  Central  Vermont  Public  Ser\'ice 
Corp..  39  FERC  1  61,295  (1987)  (Central 
Vermont).  Because  Illinois  Power's 
proposed  restructuring  would  entail  the 
transfer  of  the  ownership  of  its  common 
stock  from  existing  shareholders  to  IP 
Holding,  the  restructuring  is  subject  to 
the  requirements  of  section  203. 

The  Commission  is  obligated  to 
approve  a  proposed  "disposition  of 
facilities"  under  section  203  if  it  would 
be  "consistent  with  the  public 
interest."3  In  making  such  a 
determination,  the  Commission 
considers,  inter  alia:  (1)  The  effect  on 
utility  operating  costs  and  rate  levels: 
(2)  the  contemplated  accounting 
treatment;  (3)  the  reasonableness  of  the 
purchase  price;  (4)  the  possibility  of 
coercion;  (5)  the  effect  on  competition; 
and  (6)  the  impact  on  the  effectiveness 
of  regulation.  Commonwealth  Edison 
Co.,  36  FPC  927,  936-42  (1966).  cffd 
sub  nom.  Utility  Users  League  v.  FPC, 
394  F.2d  16  (7th  Cir.),  cert,  denied.  393 
U.S.  953  (1968). 

The  Commission  finds  that  Illinois 
Power's  proposed  restructuring  will  be 
compatible  with  each  of  the  relevant 
factors.  First,  the  proposed  restructuring 
will  have  no  effect  on  either  Illinois 
Power's  operating  costs  or  its  rate  levels. 
The  Applicant  does  not  request  a  rate 


2  In  support  of  its  application  Illinois  Power 
presents  information  as  required  by  section  33.2  of 
the  Commission's  regulations. 


■>  W  Holding  has  filed  an  application  with  the 
Securities  and  Exchange  Commission  (SEC)  for 
authority  to  acquire  Illinois  Power's  common  stock, 
pursuant  to  sections  9!a)(2)  and  10  of  the  Public 
L'tility  Holding  Company  Act  of  1935  (PUHCA). 

<  58  FR  62,649  (1993). 

'An  applicant  need  not  show  that  a  positive 
benefit  to  the  public  will  resuh.  See  PaciHc  Power 
&  Light  Company  v.  FPC.  Ill  F.2d  1014. 1016-17 
(9th  Cir.  1940). 


increase  as  part  of  its  filing.  Any  future 
changes  in  Illinois  Power's  wholesale 
rates  would  be  subject  to  Commission 
review  and  approval  under  section  205 
of  the  FPA. 

Second,  the  contemplated  accounting 
treatment  will  be  appropriate.  The 
merger  of  Illinois  Power  and  IP  Merging 
will  be  accounted  for  on  a  "pooling  of 
interests"  basis  under  generally 
accepted  accounting  principles.  Illinois 
Power's  books  and  records  will  continue 
to  be  maintained  in  accordance  with  the 
Commission's  Uniform  System  of 
Accounts. 

Third,  the  proposed  restructuring 
entails  no  "purchase  price."  The 
proposed  restructuring  involves  the 
conversion  of  each  share  of  Illinois 
Power  common  stock  into  a  share  of  IP 
Holding  common  stock.  Therefore,  the 
proportion  of  each  shareholder's 
ownership  will  be  unchanged. 

Fourth,  because  the  proposed 
reorganization  only  involves  Illinois 
Power  and  its  affiliates,  there  is  no 
possibility  of  coercion. 

Fifth,  because  no  facilities  will  be 
combined  with  those  of  any  other  public 
utility,  the  proposed  restructuring  will 
not  have  an  adverse  effect  on 
competition. 

Sixlh,  the  proposed  restructuring  will 
not  impair  effective  regulation  of  Illinois 
Power.  Illinois  Power's  services,  rates 
and  facilities  will  be  unaffected  by  the 
restructuring  and  will  continue  to  be 
regulated  by  the  Illinois  Commerce 
Commission  and  by  this  Commission. 

B.  Clarification  of  Jurisdiction  Cher 
Indirect  Mergers  of  Public  Utilities 
Owned  By  Public  Utility  Holding 
Companies 

While  there  is  no  current  proposal  to 
merge  IP  Holding  with  another  public 
utility  holding  company,  it  is  possible 
that  in  the  future  such  a  merger  may 
take  place.6  In  our  view,  most  mergers 
of  public  utility  holding  companies  will 
simultaneously  involve  an  indirect 
merger  of  the  public  utility  subsidiaries 
of  such  holding  companies. 
Accordingly,  we  take  this  opportunity  to 
announce  a  clarification  of  our 
jurisdiction  when  there  is  a  merger  of 
public  utility  holding  companies.  To 
assure  that  the  public  interest  is 
protected  when  public  utility  holding 
companies  merge,  we  will  establish  a 
rebuttable  presumption  that  an  indirect 
merger  of  jurisdictional  facilities  of  the 


»  With  the  recent  and  projected  increase  of 
competition  In  the  electric  utility  industry,  mergers 
may  become  an  increasingly  popular  tool  for 
utilities  seeking  to  achieve  greater  efficiency  and 
become  more  competitive.  Our  decision  today  is 
necessary  to  ensure  the  continued  adequacy  of  our 
merger  policies  in  protecting  the  public  interest. 
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public  utility  subsidiaries  occurs  at  the 
time  the  holding  company  parents 
■merge.  Prior  to  the  public  utility  holding 
companies  merging,  their  public  utility 
subsidiaries  must  file  under  section  203 
of  the  FPA  either  sufficient  information 
to  rebut  the  presumption,  or  for 
Commission  approval  of  the  indirect 
merger  of  the  public  utilities. 

The  public  utilities  may  rebut  the 
presumption  by  showing  that  after  the 
merger  of  the  holding  companies,  the 
public  utility  subsidiaries  will  still 
effectively  compete  with  each  other.  If 
they  make  such  a  showing,  jurisdiction 
under  203  will  not  attach  until  such 
time  as  the  pubUc  utilities  themselves 
seek  to  combine. 

1  The  Three  Step  Process 

Section  203(a)  of  the  FPA  provides 
that: 

No  public  utility  shall  sell,  lease  or 
otherwise  dispose  of  the  whole  of  its 
facilities  subject  to  the  jurisdiction  of 
the  Commission,  or  any  part  thereof  of 
a  value  in  excess  of  $50,000.  or  by  any 
means  whatsoever,  directly  or 
indirectly,  merge  or  consolidate  such 
facilities  or  any  part  thereof  with  those 
of  any  other  person  •   •  •  without  first 
having  secured  an  order  of  the 
Commission  authorizing  it  to  do  so. 

The  provision  applies  to  any  public 
utility,  which  section  201(e)  of  the  FPA 
defines  as  "any  person  (with  certain 
exceptions  specified  in  section  201(e) 
which  are  not  relevant  here]  who  owns 
or  operates  facilities"  for  the  sale  of 
electric  energy  at  wholesale  or  the 
transmission  of  electric  energy  in 
interstate  commerce.  Public  utility 
holding  companies,  in  contrast  to  public 
utilities,  do  not  normally  own  such 
facilities.''  Therefore,  we  have  no 
jurisdiction  over  public  utility  holding 
companies  that  are  not  also  public 
utilities  and  thus  have  no  jurisdiction 
over  most  mergers  of  holding 
companies. 

In  recent  years,  however,  some  public 
utilities  have  followed  a  three-step 
process  to  reorganize.  In  "step  one,"  a 
public  utility  forms  a  company  and 
transfers  ownership  of  all  of  the  utility's 
stock  to  a  newly  created  company, 
which  becomes  the  parent  holding 
company  of  the  public  utility."  In  "step 
two."  the  pubhc  utility  holding 
company  merges  with  another  public 
utility  holding  company.  In  "step 
three."  the  public  utilities  under  the 
control  of  the  single  public  utility 


holding  company  formally  merge  their 
facilities. 

Central  Vermont  and  Missouri  Basin 
Municipal  Power  Agency  v.  Midwest 
Energy  Company  and  Iowa  Resources. 
Inc..  53  FERC1 61.368  (1990).  reh'g 
denied.  55  FERC  161.464  (1991) 
(Missouri  Basin)  describe  our 
jurisdiction  (or  lack  thereof)  at  each  of 
the  three  steps.  In  Central  Vermont,  the 
Commission  found  jurisdiction  under 
section  203  when  a  public  utility 
establishes  a  holding  company,  because 
the  shareholders  of  the  public  utility 
transfer  ownership  and  control  over 
jurisdictional  facilities  in  the  course  of 
the  transaction.  In  Missouri  Basin,  the 
Commission  found  that  the  merger  of 
two  public  utility  holding  companies 
was  subject  to  the  SEC's  jurisdiction, 
but  not  to  our  jurisdiction.  The 
Commission  determined  that  neither  of 
the  holding  companies  in  Missouri 
Basin  owned  or  operated  FERC- 
jurisdictional  facilities,  and  therefore 
neither  holding  company  was  a  public 
utility  under  the  FPA  when  the  merger 
was  consummated.  Thus,  the 
Commission  found,  the  merger  did  not 
fall  within  the  Commission's 
jurisdiction  under  section  203.  The 
Commission  stated  that  if,  in  the  future, 
the  public  utility  subsidiaries  should 
merge — a  "step  three"  transaction — 
Commission  approval  would  be 
required.'  Tlie  Commission  later 
approved  the  merger  of  the  affiliated 
public  utilities. •<> 

2.  Reasons  for  Clarification 

a.  The  Presumption.  Our  decision  to 
adopt  a  presumption  of  indirect  merger 
and  to  require  the  public  utility 
subsidiaries  to  rebut  the  presumption  by 
showing  that  after  merger  of  their 
parents  they  will  continue  to  compete 
with  each  other,  is  informed  by  the 


'Certain  public  utility  holding  companies, 
however,  are  also  public  utilities.  E.g..  Cincinnati 
Cas  and  Electric  Company. 

" Illinois  Powwteeks Commission  auihori.£ation 
of  a    iiep  one"  transaction  in  this  docket. 


•  53  FERC  at  62.29ft-99. 

"'Iowa  Public  Service  Company.  Iowa  Power, 
Inc..  and  Midwest  Power  Systems,  60  FERC 
i  61.048  (1992).  The  Commission  has  generally 
approved  mergers  Ijetween  affiliated  public 
utilities.  See.  e.g..  Wisconsin  Electric  Powrer 
Company.  59  FPC  1196  (1977)  (-while  technically 
a  merger,  this  action  is  more  in  the  nature  of  an 
intrasysJera  consolidation  and  does  not  present  the 
potential  evils  which  are  inherent  in  the  merger  of 
two  non  affiliated  systems");  Delmarv-a  Po*»er  ft 
Light  Company.  5  FERC  161.201  (1978)  ("the 
traosaaion  would  only  simplify  the  corporate 
structure  by  merging  these  subsidiaries  into  the 
parent");  Union  Electric  Comiwnv.  25  FERC 
1 61.394  (198  M.  rehg  denied.  26  FERC  1 61.184 
(1984)  ( "the  natiu-e  of  the  proposed  transaction  is 
essentially  a  consolidation  of  operating  utilities 
presently  under  one  ownership  rather  than  the 
acquisition  of  any  additional  electric  or  gas 
utility"),  and  Kentucky  Utilities  Company  and  Old 
Dominion  Power  Company.  56  FERC  161.184 
(1991)  (because  Kentucky  Utilities  already  wholly 
owned  Old  Dominion  and.  in  effect,  controls  the 
use  of  Old  Dominion'i  system,  the  merger  will  not 
alter  Kentucky  Utilities'  control"). 


Supreme  Court's  decision  in 
Coppenveld  Corp.  v.  Independence 
Tube  Corp.  (Coppemeld).  467  U.S.  752 
(1984).  The  Court  held  that  section  1  of 
the  Sherman  Antitrust  Act,  which 
outlaws  conspiracies  or  combinations  in 
restraint  of  trade,  regards  as  one 
company  a  parent  and  subsidiary  that 
maintain  separate  operations.  The  two 
cannot  conspire  because  they  do  not 
compete  in  the  economic  sense. 
Copperweld  holds  that  even  if 
companies  maintain  separate  corporate 
form,  if  they  pursue  a  com.mon 
economic  interest,  they  no  longer 
compete. 
The  Court  explained: 

A  parpr.t  and  its  wholly  owned  subsidiary 
have  a  complete  unity  of  interest  Their 
objectives  are  common,  not  disparate;  their 
general  corporate  actions  are  guided  or 
determined  not  by  two  separate  corporate 
consciousness,  but  one.  They  are  not  unlike 
a  multiple  team  of  horses  drawing  a  vehicle 
under  the  control  of  a  single  driver.  With  or 
without  a  formal  "agreement."  the  subsidiary 
acts  for  the  benefit  of  the  parent,  its  sole 
shareholder.  If  a  parent  and  a  subsidiary  do 
"agree"  to  a  course  of  action,  there  is  no 
sudden  joining  of  economic  resources  that 
had  previously  served  different  interests,  and 
there  is  no  justification  for  5 1  scrutiny. 
•         •         •         •         • 
(ijn  reality  a  parent  and  a  wholly  owned 
subsidiary  always  have  a  "unity  of  purpose 
or  a  common  design"  •  •  •  whether  or  not 
the  parent  keeps  a  tight  rein  over  the 
subsidiary;  the  parent  may  assert  full  control 
at  any  moment  if  the  subsidiary  fails  to  act 
in  the  parent's  best  interest 
467  U.S.  at  771-72  (emphasis  in  original; 
footnote  deleted). 

The  courts  have  applied  Copperweld 
to  electric  utilities  and  their  affiliates.  In 
City  of  Mount  Pleasant.  Iowa  v. 
Associated  Electric  Co-op.  838  F.2d  268. 
274-77  (8th  Cir.  1988).  for  example, 
which  involved  municipal  and 
cooperative  utilities,  the  Eight  Circuit 
held: 

Even  though  Jaffiliatesl  may  quarrel  among 
themselvTS  on  how  to  divide  the  spoils  of 
their  economic  power,  it  cannot  be 
reasonably  said  that  they  are  independent 
sources  of  that  power  Their  power  depends, 
and  has  always  depended,  on  the  cooperation 
among  themselves.  They  are  interdependent, 
not  dependent 
838  F.2d  at  277  (emphasis  deleted). 

While  Copperweld  applies  to  the 
Sherman  Act.  the  rationale  of  the 
decision  suggests  that  the  common 
interest  between  members  of  an 
enterprise  affects  their  standing  as 
competitors  for  FPA  purposes  as  well. 
While  this  Commission  has  no 
responsibility  to  enforce  the  antitrust 
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laiw,"  il  must  weigh  competitive 

CO  isiderations  in  its  merger  ana}yses.>2 

Wloreover,  while  City  of  Mount 
Pli'csant  involved  municipal  utilities 
su  ng  an  electric  co-op  (none  of  w.  hich 
wf  te  subject  to  our  section  20.1 
juiisdiction),  at  least  one  court  has 
ap  ailed  Ccpper>veld  to  a  jurisdictional 
public  utility.  Rosemont  Cogeneration 
Joint  Venture  v.  Northern  Statics  Powar, 
91-1  Trade  Cases  (CCH)  1 69.351  at 
C5  408  (D  MN  1301). 

Ifhe  above  cose  law  supports  our 
conclusion  that  when  public  utility 
holding  companies  merge,  their  piibli-^ 
utility  subsidiaries  likely  retain  no  real 
corporate  independence.  Rather, 
de(|ision-raaling  for  the  public  utility 
sul^sidiaries  appears  to  rest  with  the 
new  holding  company.  The  voting  stock 
of  the  public  utilities  belongs  to  the 
shareholders  of  the  new  holding 
company;  the  new  holding  company 
board  of  directors  presumably  sets  or 
can  set  corporate  policy  for  all 
subsidiaries;  and  management  of  the 
public  utility  subsidiaries  presumably 
gains  access  to  proprietary  financial  and 
corporate  information  of  the  entire 
system  of  the  new  holding  company. 
For  us  to  assume  that  a  merger  of  the 
public  utilities  occurs  only  when  the 
new  parent  proposes  to  combine  its 
subsidiaries  may,  in  most  instances, 
elevate  corporate  form  over  economic 
substance. 

V>e  therefore  will  presume,  subject  to 
rebuttal,  that  mergers  between  public 
utility  holding  companies  also 
accomplish  an  indirect  merger  of  their 
public  utility  subsidiaries.  If  the  public 
utilities  can  rebut  the  presumption,  we 
will  find  that  jurisdiction  will  not  attach 
until  such  time  as  the  public  utility 
subsidiaries  formally  merge  or 
consolidate  their  facilities.  If  the  public 
utilities  cannot  rebut  the  presumption, 
section  203  approval  of  the  indirect 
merger  of  the  public  utilities  will  be 
required. 'J 

b.  Bebutting  the  Presumption.  The 
Eighth  Qrcuit  in  City  of  Mount  Pifxisont 
loft  op)en  the  possibility  for  courts  to 
consider  affiliates  as  separate 
enterprises  for  antitrust  purposos.  In 


' '  h4arth9m  Natural  Gd»  Co.  v.  FPC  399  F.2d  g^il 
960  (Ox:.  Cir.  1968),  citing  California  v.  FTC,  360 
US  ^82.  490  (1962). 

'=  Sn.  ef,..  Northeast  Utilities  Service  Co.  S« 
FERCi6!.369al  61.998-62.011  (1991),  on/cron 
reh  'g.  58  rERC  1 6 1 .070.  ftinher  order  on  rvh  g.  59 
FERC  161.1M2  (1992).  remaniied  on  ottn-r  grounds. 
939  F|2d  937  (Isl  Cir.  1993)  (M.% 

".Stction  203  rpqu'res  approval  phor  to  a  mefger. 
Therptofp,  the  public  utilities  must  file  under 
section  203  evidence  to  rebut  the  presumption  that 
an  indirect  merger  of  public  utilities  will  occur 
when  (tke  holding  companies  merge.  and>or 
altem«t)vely  an  application  Ux  approval  under 
section  203. 


granting  summary  judgment  to  the  co- 
op, the  panel  held: 

The  record  bears  out  the  defendants*  claim 
that  the  cooperative  org.inization  is  a  single 
enterprise  pursuing  a  common  goal— the 
provision  of  low-cost  electricity.  •  •   'The 
burden  j  falls)  therefore  on  the  City  to  show 
specific  facta  whidi  present  a  triable  issue  as 
to  whether  any  of  the  defendants  has  pursued 
interests  diverse  from  those  of  the 
cooperative  itself.  By  "diverse"  we  mean 
interests  that  show  that  any  two  of  the 
defendants  are.  or  have  been,  actual  or 
potential  competitors,  *  •  •  or  at  the  very 
least,  interests  which  are  sufFicientiy 
divergent  so  that  a  reasonable  juror  ajuld 
coDcliide  that  the  entities  have  not  alwaj-s 
worked  together  for  a  common  cause.  In  the 
language  of  Copperweld,  the  City  must  show 
facts  that  could  lead  a  reasonable  juror  to 
find  the  coordination  between  any  two 
dnfnndanls  to  be  a  "joining  of  two 
independent  sources  of  economic  power 
previously  pursuing  separate  Interests." 
838  P.2d  at  276  (citations  omitted). 

Informed  by  the  analysis  in 
Copperweld  and  City  of  Mount  Pleasant. 
we  will  require  section  203  applicants, 
in  order  to  rebut  the  presumption,  to 
show  that  the  new  holding  company 
will  not  interfere  with  the  independfence 
of  the  public  utility  subsidiaries,  and 
will  allow  them  to  operate  and  compete 
with  each  other  in  the  same  manner  as 
before  the  merger  of  the  holding 
companies.  In  order  to  rebut  the 
presumption  of  an  Indirect  merger,  the 
public  utilities  must  show:  (1)  That  they 
will  continue  to  exercise  independent 
decision-making  authority;  (2)  that  their 
proprietary,  financial  and  corporate 
information  will  not  be  available  to  each 
other,  either  directly  or  indirectly;  and 
(3)  that  they  will  compete  on  price  and 
service  in  the  same  markets  to  the  same 
extent  they  have  competed  in  the  past.'-* 

The  Commission  Orders 

(A)  The  disposition  of  the 
jurisdictional  facilities  of  Illinois  Power 
in  the  above-described  corporate 
restructuring  is  hereby  authorized 
subject  to  the  following  conditions: 

(1)  The  proposed  transaction  is 
authorized  upon  the  terms  and 
conditions  and  for  the  purposes  set  forth 
in  the  application; 

(2)  The  Commission  retains  authority 
under  section  203(b)  of  the  Federal 
Power  Act  to  issue  supplemental  ortlers 
as  appropriate; 


'■•We  do  not  believe  there  can  bo  competition 
between  public  utiliUes  if  they  do  not  exercise 
independent  decision-making  or  if  they  share 
intbrmation.  Accordingly,  elements  (1)  and  (2)  must 
be  met.  However,  the  fact  that  (1)  and  (2)  are  met 
In  and  of  themselve*  is  not  sufficient  to  show  that 
the  affiliates  will  compete.  Applicants  therefore 
mu,st  submit  additional  evidence  that  they  will 
compote  with  each  other.  For  example,  one  indicia 
of  competition  would  be  that  they  wrill  separately 
participate  in  competitive  solicitation*. 


(3)  The  foregoing  authorization  Is 
without  prejudice  to  the  authority  of 
this  Commission  or  any  other  regulatory 
body  with  respect  to  rates,  service, 
accounts,  valuation,  estimates, 
determinations  of  cost,  or  any  other 
matter  whaLsoever  now  pending  or 
which  may  come  before  this 
Commission; 

(4)  Nothing  in  this  order  shall  be 
construed  to  imply  acquiescence  in  any 
estimate  or  determination  of  cost  or  any 
valuation  of  property  claimed  or 
asserted;  and 

(B)  In  the  event  IP  Holding  should 
seek  to  merge  with  another  public 
utility  holding  company,  the  public 
utilities  will  be  required  to  file  under 
secnion  203  of  the  FPA  evidence  to  rebut 
a  presumption  that  such  a  merger  would 
not  also  result  in  an  indirect  merger  of 
the  public  utility  subsidiaries,  or 
alternatively  for  approval  of  an  indirect 
merger  of  the  public  utilities. 

By  the  Commission. 
Lois  D.  CasheU, 
Secretary. 
IFR  Doc.  94-11184  Filed  5-^-94;  8:45  ami 

BIUJNO  COOE  C7t7-0V-P 


[Docket  No.  RP94-22&-000] 

Federal  Energy  Regulatory 
Commission 

National  Fuel  Gas  Supply  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

May  4,  1994. 

Take  notice  that  on  April  29,  1994, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  fi'ling  as  part  of 
its  FERC  Gas  Tariff,  Third  Revi.sed 
Volume  No.  1,  Third  Revised  Sheet  Nos. 
237A  and  237B  and  Original  Sheet  No. 
237F  with  a  proposed  effective  date  of 
May  1. 1994. 

National  states  that  the  proposed  tariff 
sheets  flow  through  to  National's 
customers,  in  accordance  with  Section 
21.5  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff,  the 
costs  allocated  to  National  in  the 
Account  No.  191  transition  cost 
recovery  filing  made  by  Tennessee  Gas 
Pipeline  Company.  In  addition,  National 
states  that  the  filing  proposes  to  flow 
through  costs  and  refunds  related  to 
historic  sales  and  transportation 
imbalances  that  remained  outstanding 
after  the  implementation  of 
restructuring  on  its  system.  Further. 
National  states  that  the  filing  proposes 
to  recover  costs  associated  with  the 
resolution  of  a  gas  pricing  dispute  with 
Northwest  Natural  Gas  Company. 
National  also  requests  waiver  of 
section  21  of  the  General  Terms  and 
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Conditions  of  its  FERC  Gas  Tariff  to  the 
extent  necessary  to  file  to  recover  out- 
of-period  adjustments  to  its  Account  No. 
191  through  April  1.  1995.  In  this 
regard.  National  states  that  several  of  its 
former  upstream  pipeline-suppliers 
have  Account  No.  191  out-of-period 
adjustment  authority  beyond  the  nine 
months  provided  for  in  Section  21  of 
National's  tariff,  and  therefore.  National 
will  incur  additional  Account  No.  191 
adjustments  beyond  the  current 
adjustment  period. 

Nationa  further  states  that  copies  of 
this  filing  were  served  upon  the 
company's  jurisdictional  customers  and 
the  Regulatory  Commission's  of  the 
States  of  New  York,  Ohio.  Pennsylvania. 
Delaware.  Massachusetts,  and  New 
Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  to  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington.  DC  20426.  in  accordance 
with  Rules  214  or  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  such  motions  to  intervene  or  protest 
should  be  filed  on  or  before  May  11, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc  94-11175  Filed  5-9-94;  8:45  ami 

BILLING  COOC  S717-01-M 


Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP94-231-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

-May  4.  1994. 

Take  notice  that  on  May  2. 1994, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  to  establish  a  mechanism  to 
flow  tlirough  Dakota  Gasification 
Transition  Costs  billed  to  Panhandle  by 
ANR  Pipeline  Company  (ANR). 
Panhandle  proposes  that  the  tariff  sheets 
submitted  herewith  become  effective 
June  1, 1994. 

Second  Revised  Sheet  No.  11 
Second  Revised  Sheet  No.  12 


Second  Revised  Sheet  No.  13 
First  Revised  Sheet  No.  14 
Original  Sheet  No.  321F 
Original  Sheet  No.  321G 
Original  Sheet  No.  321 H 

Panhandle  states  that  on  February  28. 
1994,  ANR  filed  its  first  quarterly  filing 
(RP94-1 50-000)  to  initiate  recovery  of 
capacity  and  supply  costs  associated 
with  ANR's  obligations  to  Dakota 
Gasification  Company.  On  March  30, 
1994,  the  Commission  accepted  ANR's 
tariff  sheets  for  filing,  subject  to  refund 
and  the  outcome  of  a  technical 
conference,  permitting  ANR  to  apply  a 
reservation  surcharge  of  $1,104  per  Dth 
of  MDQ  applicable  to  ANR's  Shippers  as 
ofMarch  1.1994. 

Panhandle  states  it  is  subject  to  ANR's 
Dakota  Gasification  transition  cost 
reservation  surcharge  because  it  uses 
ANR's  firm  transportation  service  under 
Rate  Schedule  FTS-1  to  transport  gas  to 
and  from  storage  provided  to  Panhandle 
by  ANR  Storage  Company  under  Rate 
Schedule  X-4.  These  upstream  services 
are  part  of  the  third  party  storage 
capacity  that  Panhandle  has  aggregated 
with  its  own  pipeline  storage  to  provide 
the  Market  Area  storage  services  under 
Rate  Schedules  \VS,  PS.  FS  and  I\VS 
pursuant  to  Panhandle's  restructured 
First  Revised  Volume  No.  1  Tariff  and 
as  approved  in  Docket  Nos.  RS92-22- 
000,  et  al.  Panhandle  states  that  it  will 
pay  ANR  $68,011  in  Dakota  Gasification 
reservation  surcharges  for  the  three 
months,  commencing  March  1, 1994. 

Panhandle  states  that  the  mechanism 
to  flow  through  the  Dakota  Gasification 
transition  costs  is  contained  in  new 
Section  18.11  of  the  General  Terms  and 
Conditions.  Section  18.11  provides  that 
Panhandle  will  file  quarterly  to 
establish  a  surcharge  to  fiow  through  the 
Dakota  Gasification  transition  costs  for 
the  three  months  preceding  the  effective 
date  of  the  surcharge.  The  surcharge 
will  be  applied  to  the  deliverability 
charge  for  Panhandle's  firm  Market  Area 
storage  services  under  Rate  Schedules 
\VS.  PS  and  FS,  and  to  the  monthly 
inventory  charge  for  Panhandle's 
interruptible  Market  Area  storage 
service  under  Rate  Schedule  IWS. 
Panhandle  proposes  to  establish  a 
deferred  account  to  record  differences 
between  the  Dakota  Gasification 
transition  costs  Panhandle  pays  to  ANR 
and  its  monthly  recoveries  with  carry  ing 
charges  on  these  differences  and  to  file 
annually  to  flow  through  the  deferred 
account  activity  to  "true-up"  recoveries 
with  Panhandle's  actual  costs. 
Panhandle  requests  that  the 
Commission  grant  all  necessary  waivers 
of  the  Regulations  so  as  to  place  the 
instant  tariff  sheets  and  attendant 
-surcharge  into  effect  on  June  1, 1994. 


Panhandle  states  that  a  copy  of  this 
tariff  filing  is  being  served  on  all 
affected  customers  and  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  the  said  filing  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington.  DC  20426.  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protest  should  be 
filed  on  or  before  May  11.  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary-. 
[FR  Doc.  94-11173  Filed  5-»-94;  8:45  ami 

BILUNO  CODE  6717-01-M 

[Docket  No.  RP94-222-000] 

Tennessee  Gas  Pipeline  Company; 
Petition  for  Declaratory  Order 

May  4.  1994. 

Take  notice  that  on  April  29, 1994. 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  a  petition  for 
declaratory  order  seeking  Commission 
approval  of  a  settlement  agreement 
Tennessee  recently  entered  into  with 
Dakota  Gasification  Company  (Dakota) 
and  the  United  States  of  America  on 
behalf  of  the  Department  of  Energy  with 
respect  to  Tennessee's  purchase  of 
synthetic  gas  produced  from  the  Great 
Plains  Gasification  Plant  and  Dakota's 
transportation  of  such  gas  for 
Tennessee. 

Tennessee  seeks  a  declaratory  order 
from  the  Commission  that: 

(a)  Approves  the  settlement  and  finds 
that  it  is  in  the  public  interest; 

(b)  Waives  or  amends  Opinion  No. 
119. 15  FERC  %  61.106  (1981),  as 
necessary  to  permit  the  settlement's 
pricing  provisions  to  be  implemented; 
and 

(c)  Authorizes  Tennessee  to  recover 
the  costs  incurred  under  the  settlement 
under  a  special  component  of  the  GSR 
cost  recovery  procedures  in  effect  from 
time  to  time  in  Tennessee's  FERC  Gas 
Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 


DC  20426,  in  accordance  with 
§§335.214  and  385.211  of  the 
CcHnmission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  May  11, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bwome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretory. 
(FR  Doc.  94-1 1 1 79  Filed  S-9-94;  8:45  ami 
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[Docket  No.  RP94-22&-O00I 

Texas  Gas  Transmission  Corporation; 
Proposed  Changes  in  FERC  Gas  Tariff 

May  4, 1994. 

take  notice  that  on  April  29. 1994, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1  and  Original  Volume  No. 
2,  the  following  revised  tariff  sheets: 

FERC  Gas  Tariff 

First  Revised  Volume  Mo.  1 

Fifth  Revised  Sheet  No.  10 
Seventh  Revised  Sheet  No.  12 
Third  Revised  Sheet  No.  18 

FPC  Gas  Tariff 

Original  Volume  No.  2 

Seventeenth  Revised  Sheet  No.  82 
Eighteenth  Revised  Sheet  No.  547 
Twentieth  Revised  Sheet  No.  982 
Eighteenth  Revised  Sheet  No.  1005 
Twelfth  Revised  Sheet  No.  1085. 

Texas  Gas  states  that  the  revised  tariff 
sheets  are  being  filed  pursuant  to  §  33.3 
of  the  General  Terms  and  Conditions  of 
Texas  Gas's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  to  recover  ninety 
percent  (90%)  of  its  Gas  Supply 
Realignment  costs  from  its  firm 
transportation  customers  and  ten 
percent  (10%)  of  its  Gas  Supply 
Realignment  Costs  from  its  IT 
customers.  Texas  Gas  states  that  the 
total  GSR  costs  proposed  to  be 
recovered  by  this  filing  are  $21,709,900. 

Texas  Gas  requests  an  effective  date  of 
June  1, 1994,  for  the  proposed  tariff 
sheets. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  affecled  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  May  11,  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc  94-11178  Filed  5-9-94;  8:45  ami 

BILLING  COOe  6717-01-M 


[Docket  No.  RP94-227-000) 

Transwestem  Pipeline  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

May  4,  1994. 

Take  notice  that  on  April  29. 1994, 
Transwestem  Pipeline  Company 
(Transwestem),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets,  to  be  effective  June 
1.  1994: 

108th  Revised  Sheet  No.  5 
14th  Revised  Sheet  No.  5A 
6th  Revised  Sheet  .No.  5A.02 
6th  Revised  Sheet  No.  5A.03 
12th  Revised  Sheet  No.  5B 
Original  Sheet  No.  5N 
11th  Revised  Sheet  No.  48 
2nd  Revised  Sheet  No.  83 
1st  Revised  Sheet  No.  84 
9th  Revised  Sheet  No.  87 

Transwestem  states  that  the  purpose 
of  the  filing  is  to  implement  a  Purchase 
Gas  Adjustment  Ahemative  Rate 
Recovery  Mechanism  to  enable  it  to 
collect  $10.7  million  in  unrecovered 
purchased  gas  costs  (including  interest) 
through  a  reservation  surcharge. 

Transwestem  states  that  copies  of  the 
filing  were  served  upon  Transwestem's 
gas  utility  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20246,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  May  1 1 '  1994.  Protests 
will  be  considered  by  the  Commission 
in  detennining  the  appropriate  action  to 


be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  94-11176  Filed  5-9-94;  8:45  am) 

BnjJNG  COOC  6717-01-M 


Pocket  No.  RP94-226-000] 

Viking  Gas  Transmission  Co.;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

May  4, 1994. 

Take  notice  that  on  April  29.  1994, 
Viking  Gas  Transmission  Company 
(Viking)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
the  following  tariff  sheets  to  be  effective 
November  1, 1993: 

Second  Revised  Sheet  No.  34 
Sef.ond  Revised  Sheet  No.  35 

Viking  states  that  the  purpose  of  this 
filing  is  to  amend  Section  6(a)(ii)  of  the 
monthly  imbalance  cash  out  mechanism 
under  Rate  Schedule  LMS  in  two 
respects. 

viking  states  that  this  section 
currently  provides  that  in  calculating 
cash  outs,  "[flhe  "Transportation 
Component'  shall  be  equal  to  the 
commodity  rate  under  Rate  Schedule 
FT-A  for  transportation  to  the 
applicable  zone  multiplied  by  the 
monthly  imbalance,  plus  any  applicable 
fuel  an  use  charges." 

Vikings  Rate  Schedule  FT-A  has  a 
two-part  rate,  with  a  fixed  cost 
reservation  charge  and  a  variable  cost 
volumetric  charge.  Viking's  other 
services,  however,  under  Rate 
Schedules  FT-GS,  IT  and  ACT,  have  a 
one-part  volumetric  rate  that  recovers 
both  fixed  and  variable  costs. 

Consequently,  a  mi.smatch  may  occur 
if  the  FT-A  commodity  charge  is  used 
in  calculating  monthly  cash  outs  for 
service  under  Rate  Schedules  FT-GS,  IT 
or  AOT. 

To  cure  this  potential  problem.  Viking 
proposes  to  amend  this  section  to 
provide  that  (tlhe  'Transportation 
Component'  shall  be  equal  to  the 
commodity  rate  under  the  applicable 
rate  schedule  for  transportation  to  the 
applicable  zone  multiplied  by  the 
monthly  imbalance,  plus  any  applicable 
fuel  and  use  charges." 

The  second  proposed  change 
concerns  the  calculation  of  the 
published  Index  Price  under  the 
monthly  cash  out  mechanism.  The 
Index  Price  is  based  on  an  "Average 
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Monthly  Index  Price."  which  is  an 
average  of  the  Weekly  Index  Prices  for 
the  month.  The  Weekly  Index  Price 
equals  the  price  of  gas  delivered  to 
Transporter  at  Emerson,  Manitoba  as 
published  in  the  '"Weekly  Price  Sur\'ey"' 
of  Gas  Daily. 

Section  6(a)(ii).  however,  does  not 
address  the  situation  of  how  to  calculate 
the  Average  Monthly  Index  Price  in  the 
event  Gas  Daily  does  not  include  in  its 
Weekly  Price  Survey  a  price  for  gas 
delivered  to  Viking  at  Emerson, 
Manitoba  for  any  of  the  weeks  in  the 
month  because  of  an  insufficient 
number  of  transactions.  This,  in  fact, 
occurred  in  December,  1993. 

To  remedy  this  situation.  Viking 
proposes  to  amend  Section  6(a)(ii)  by 
including  the  following  language: 

If  none  of  the  Gas  Daily  "Wt'okly  Price 
Surveys"  for  a  given  month  include  a  price 
for  gas  delivered  to  Transporter  at  Emerson. 
Manitoba  (Weekly  Emerson  Price"),  the 
'.^verage  Monthly  Price  Index"  for  .such 
month  shall  be  the  average  of.  (1)  the  last 
Weekly  Emerson  Price  published  by  Gas 
Daily  preceding  that  month;  and  (2)  the  first 
Weekly  Emerson  Price  published  by  Gas 
Daily  following  that  month. 

Viking  proposes  an  effective  date  of 
November  1, 1993,  for  the  proposed 
changes  to  section  6{a)(ii),  and  hereby 
requests  such  waivers  as  are  necessary 
to  permit  the  changes  to  become 
effective  on  that  date. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Qipitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  11, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
'  must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  94-11177  Filed  5-&-94:  8:45  am) 
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Office  of  Energy  Efficiency  and 
Renewable  Energy 

Appliance  and  Equipment  Energy 
Efficiency  and  Water  Standards:  Public 
Meeting  To  Discuss  Recommendations 
for  Establishing  State  and  Local 
Incentive  Programs  for  Voluntary 
Replacement  of  Plumbing  Products  by 
Consumers 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy.  Department  of 

Energy. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Energy  Policy  Act  of  1992 
requires  the  Department  of  Energy  (DOE 
or  Departm'jnt)  to  issue 
recommendations  to  the  States  for 
establishing  State  and  local  incentive 
programs  designed  to  encourage  the 
acceleration  of  voluntary  replacement, 
by  consumers,  of  existing  showerheads. 
faucets,  water  closets,  and  urinals  with 
those  products  that  meet  the  standards 
established  in  the  legislation. 

In  order  to  consult  with  government 
and  industry  representatives  about  the 
development  of  such  recommendations, 
the  Department  will  hold  a  public 
meeting  in  New  York  City  to  solicit 
ideas  and  plan  a  future  workshop.  All 
persons  are  hereby  given  notice  of  the 
opportunity  to  submit  written 
comments  and/or  attend  the  public 
meeting. 

DATES:  Written  comments  on  the  agenda 
items  listed  in  this  notice  should  be 
submitted  in  quadruplicate  by  June  9, 
1994.  Individuals  who  wish  to 
participate  in  the  discussion  meeting 
should  let  the  Department  know  before 
June  13. 1994.  The  public  meeting  will 
be  held  on  Monday.  June  20,  1994. 
ADDRESSES:  Written  comments  and 
requests  to  participate  should  be  labeled 
"Incentive  Programs  for  Voluntary 
Replacement  of  Plumbing  Products" 
and  submitted  to  Ms.  Sandy  Cooper, 
Office  of  Energy  Efficiency  and 
Renewable  Energy.  Mail  Station  EE— 431, 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW.. 
Washington.  DC.  20585.  Telephone: 
(202)  586-9127;  FAX:  (202)  586^617. 

The  meeting  will  begin  at  12:30  p.m. 
and  will  be  held  in  room  551  at  the  New 
York  Hilton  &  Towers.  1335  Avenue  of 
the  Americas.  New  York  City,  New 
York,  in  conjunction  with  the  annual 
conference  of  the  American  Water 
Works  Association. 

Copies  of  the  public  comments 
received  may  be  read  at  the  DOE 
Freedom  of  Information  Reading  Room. 
U.S.  Department  of  Energy.  Forrestal 
Building,  Room  lE-190.  1000 
Independence  Avenue,  SW., 


Washington.  DC  (202)  585-6020 
between  the  hours  of  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Twigg,  U.S.  Department  of 
Energy.  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Forrestal 
Building.  Mail  Station  EE-^31. 1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585.  (202)  586- 
9127. 

Eugene  Margolis.  Esq..  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Forrestal  Building,  Mail  Station  GC- 
72,  1000  Independence  Ave.,  SW.. 
Washington.  DC  20585.  (202)  586- 
9.=S07.   • 

SUPPLEMENTARY  INFORMATION: 

1.  Authority 

The  Energy  Policy  Act  of  1992 
(EPACT;  Pub.  L.  102-486)  identifies 
.several  new  categories  of  products  and 
equipment  for  inclusion  in  a  range  of 
required  and  voluntary  testing  and 
information  programs  to  promote  energy 
efficiency  and  conserve  water.  Section 
123  of  EPACT  establishes  maximum 
water  use  standards  for  showerheads, 
faucets,  water  closets  and  urinals  for 
equipment  manufactured  after  January 

1.  1994.  In  addition.  Section  123 
requires  the  Secretary  of  Energy  to  issue 
recommendations  to  the  States  for 
establishing  State  and  local  incentive 
programs  designed  to  encourage  the 
acceleration  of  voluntary  replacement, 
by  consumers,  of  existing  showerheads. 
faucets,  water  closets,  and  urinals  with 
those  products  that  meet  the  new 
standards.  In  developing  the 
recommendations,  the  Secretary-  is 
required  to  consult  with  the  heads  of 
other  Federal  agencies,  including  the 
Administrator  of  the  Environmental 
Protection  Agency;  State  officials; 
manufacturers,  suppliers,  and  installers 
of  plumbing  products  and  other 
interested  parties. 

2.  Background 

The  June  20.  1994.  meeting  is 
designed  to  be  a  planning  session  for  a 
future  workshop.  The  Department 
would  like  to  receive  suggestions  on 
how  that  workshop  can  be  effectively 
organized  to  elicit  both  broad 
participation  and  coverage  of  all 
pertinent  issues  regarding  State  and 
local  incentive  programs.  Working 
committees  will  be  established. 

3.  Discussion 

Agenda  items  for  the  planning  session 
will  include  the  following: 
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•  Identificationof  key  issues  and 
miriers  confronting  those  working  on 
3  Kisting  water  efficiency  programs. 

•  Identification  of  participants  to 
nclude  in  the  future  workshop, 
ensuring  a  broad  base  of  interests  and 
isues. 

•  Determination  of  a  prospective  date, 
Omiat,  and  location  for  the  larger 

^yorkshop. 

!•  Establishment  of  volunteer 
i:pmmittees  to  assist  workshop 
)lanning. 

4.  Public  Meeting  Procedure 

The  primary  focus  of  the  meeting  will 
be  to  determine  the  proper  vehicle  for 
a  future,  more  in  depth  workshop.  DOE 
Vi'ill  make  a  presentation  at  the 
beginning  of  the  meeting  to  provide  an 
overview  of  legislative  requirements  and 
current  Federal  activities.  Although 
subsequent  discussion  among 
participants  will  be  informal,  a 
professional  facilitator  will  be  used  to 
focus  on  pertinent  topics  and  achieve 
the  goals  of  the  meeting. 

Issued  in  Washington.  DC,  May  3, 1994. 
Frank  M.  Stewart,  Jr., 

Acting  Chief  of  Staff,  Energy  Efficiency  and 
Renewable  Energy. 

IFR  Doc.  94-11265  Filed  5-9-94;  8:45  am] 

BILLING  CODE  e45(M)1-M 


Office  of  Fossil  Energy 

[Docket  No.  FE  C4E  94-6— Certification 
Nottc»-133] 

Wallkill  Generating  Company,  L.P., 
Notice  of  Filing  of  Coal  Capability, 
Powerplant  and  Industrial  Fuel  Use  Act 

AGENCY:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTION:  Notice  of  Filing. 


SUMMARY:  On  April  28,  1994,  Wallkill 
Generating  Company,  L.P.  submitted  a 
coal  capability  self-certification 
pursuant  to  section  201  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978,  as  amended. 
ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Fuels  Programs,  Fossil  Energy,  Room 
3F-056,  FE-52,  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 


capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of 
April  28,  1994.  The  Secretary  is 
required  to  publish  a  notice  in  the 
Federal  Register  that  a  certification  has 
been  filed.  The  following  owner/ 
operator  of  a  proposed  new  baseload 
powerplant  has  filed  a  self-certification 
in  acccordance  with  section  201(d). 
Owner:  Wallkill  Generating  Company, 

L.P.,  Bethesda,  Maryland 
Operator:  U.S.  Operating  Services 

Company,  Rockville,  Maryland 
Location:  Wallkill,  New  York 
Plant  Configuration:  Topping  Cycle, 

Combined  Cycle 
Capacity:  95.1  megawatts 
Fuel:  Natural  gas 
Purchasing  Utilities:  Orange  and 

Rockland  Utilities,  Inc. 
In-Service  Date:  Fourth  quarter  of  1995 

Issued  in  Washington,  DC,  May  3,  1994. 
Anthony  |.  Como, 

Director.  Office  of  Coal  &  Electricity,  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 
IFR  Doc.  94-11264  Filed  5-9-94;  8:45  am) 

BtLUNG  CODE  6450-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-4881-2J 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  the  Office  of  Management 
and  Budget's  (OMB)  responses  to 
Agency  PRA  clearance  requests. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

OMB  Approvals 

EPA  ICR  No.  1672.01;  Request  for 
Information  for  Bioremediation  Field 


Initiative  Database  Systems;  was 
approved  04/12/94;  OMB  No.  208O- 
0048;  expires  04/30/97. 

EPA  ICR  No.  1632.01;  Containment 
Structure  Regulations;  was  approved  04/ 
12/94;  OMB  No.  2070-0133;  expires  04/ 
30/97.  This  collection  supports  the 
proposed  rule. 

EPA  ICR  No.  0010.07;  Information 
Requirements  for  Importation  of 
Nonconforming  Vehicles;  was  approved 
04/01/94;  OMB  No.  2060-0095;  expires 
03/31/97. 

EPA  ICR  No.  1680.01;  Combined 
Sewer  Overflow  Policy;  was  approved 
04/05/94;  OMB  No.  2040-0170;  expires 
04/30/97. 

EPA  ICR  No.  1643.01;  Approval  and 
Delegation  of  Federal  Air  Toxics 
Programs  under  112(1)(2),  Application 
Requirements;  was  approved  07/21/93; 
OMB  No.  2060-0264;  expires  07/31/96. 

EPA  ICR  No.  1353.04;  Hazardous 
Waste  Management  System:  Land 
Disposal  Restrictions  "No-Migration" 
Variances;  was  approved  04/14/94; 
OMB  No.  2050-0062;  expires  04/30/97. 

EPA  ICR  No.  1666.01;  NESHAP  for 
Ethylene  Oxide  Commercial 
Sterilization  and  Fumigation 
Operations,  Reporting  and 
Recordkeeping  Requirements — Part  63, 
Subpart  0;  was  approved  04/18/94; 
OMB  No.  2060-0283;  expires  04/30/97. 

OMB  Disapprovals 

EPA  ICR  No.  1631.01;  Container 
Design  and  Residue  Removal;  was 
disapproved  04/12/94.  This  collection 
supports  the  proposed  rule. 

EPA  ICR  No.  1659.01;  NESHAP  for 
Source  Categories:  Stage  1  Gasoline 
Distribution:  Monitoring,  Reporting  and 
Recordkeeping;  was  disapproved  04/11/ 
94. 

EPA  ICR  No.  0270.31;  Information 
Collection  Requirements  Rule: 
Cryptosporidium,  Giardia,  Viruses, 
Disinfection  by-Products,  and  other 
Information  Requirements;  was 
disapproved  04/06/94. 

OMB  Extension  of  Expiration  Dates 

EPA  ICR  No.  1198.03;  Chemical 
Specific  Rules,  Section  8(A);  OMB  No. 
2070-0067;  expiration  date  was 
extended  to  10/31/94. 

EPA  ICR  No.  1425.02;  Application  for 
Reimbursement  to  Local  Governments; 
OMB  No.  2050-0077;  expiration  date 
was  extended  to  10/31/94. 

Dated:  May  3,  1994. 
Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
[FR  Doc.  94-11 277  Filed  5-»-94;  8:45  am) 
BILUNG  CODE  t560-eO-F 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

Science  Advisory  Board 

IFRL-48W-«] 

Notification  of  Public  Advisory 
Committee  Meetings;  Open  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463. 
notice  is  hereby  given  that  several 
committees  of  the  Science  Advisory 
Board  (SAB)  will  meet  on  the  dates  and 
times  described  below.  All  tiroes  noted 
are  Eastern  Time.  All  meetings  are  open 
to  the  public.  Due  to  limited  space, 
seating  at  meetings  will  be  on  a  first- 
come  basis.  For  further  information 
concerning  specific  meetings,  please 
contact  the  individuals  listed  below. 
Documents  that  are  the  subject  of  SAB 
reviews  are  normally  available  from  the 
originating  EPA  office  and  are  not 
available  from  the  SAB  Office. 

1.  Environmental  Economics  Advisory 
Committee 

The  Environmental  Economics 
Advisory  Committee  (EEAC)  of  the  SAB 
will  meet  on  May  31. 1994.  at  the 
Embassy  Suites  Hotel.  1900  Diagonal 
Road.  Alexandria  VA  22314.  The  hotel 
telephone  number  is  (703)  684-5900. 

The  meeting,  which  is  open  to  the 
public,  will  start  at  8:45  AM.  and 
adjourn  no  later  than  5:00  PM.  Its  main 
purpose  is  to:  (a)  Receive  briefings  on 
economic  issues  and  analytic  activities 
in  the  Offices  of  Air  and  Radiation. 
Pesticides,  and  Toxic  Substances,  and 
the  Office  of  Environmental  Equity;  (b) 
receive  a  briefing  on.  and  discuss,  the 
collection  of  pollution  control  cost  data 
by  the  Department  of  Commerce's 
Bureau  of  Economic  Analysis;  (c)  review 
economic  issues  in  the  draft  reports 
prepared  by  other  SAB  Committees  as 
part  of  the  SAB  Futures  project,  and  (d) 
discuss  possible  future  review  topics. 

Members  of  the  public  desiring 
additional  information  about  the 
conduct  of  the  meeting  should  contact 
Mr.  Samuel  Rondberg.  Designated 
Federal  Official.  Environmental 
Economics  Advisory-  Committee,  by 
telephone  at  (202)  260-2559,  via 
Internet  to  RONDBERG.  SAMUEL 
EP.\MAIL.EPA.GOV.  or  by  mail  to  him 
at:  U.S.  Environmental  Protection 
Agency  (1400F).  401  M  Street.  S.W.. 
Washington  D.C.  20460. 

Anyone  wishing  to  make  a 
presentation  at  the  meeting  should 


forward  a  written  statement  (35  copies) 
to  Mr.  Rondberg  by  May  24, 1994.  The 
Science  Advisory  Board  expects  that  the 
public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes. 

2.  Subcommittee  on  Ecological  and 
Economic  Sustainability 

On  June  1,  1994.  the  Subcommittee  on 
Ecological  and  Economic  Sustainability. 
a  joint  subcommittee  of  the  Ecological 
Processes  and  Effects  Committee  and 
the  Environmental  Economics  Advisory 
Committee  of  the  Si\B,  will  meet  at  the 
Embassy  Suites  Hotel,  1900  Diagonal 
Road,  Alexandria.  VA  22314  (at  the 
King  Street  Metrorail  Stop).  The  hotel 
telephone  number  is  (703)  684-5900. 
The  meeting  will  begin  at  8:00  a.m.  and 
end  no  later  than  5:00  p.m.  The 
Subcommittee  will  review  the  Agency's 
project  entitled  "Assessing  the 
Sustainability  of  Ecological  and 
Economic  Systems."  The  project 
involves  the  development  of  an 
integrated  economic-ecosystem  model 
to  illustrate  how  humans  intervene  in 
an  ecosystem  and  how  different 
ecosystem  configurations  contribute  to 
human  welfare  and  sustainability.  The 
initial  research  is  focused  on  the 
development  of  a  pilot  model  for  the 
Patuxent  Watershed  in  Maryland. 

To  obtain  a  draft  meeting  agenda, 
please  contact  Ms.  Dorothy  Clark.  SAB 
Staff  Secretary,  at  (202)  260-6552  or 
Internet  address 

Clark.Dorothy-eEP  AMAIL.EPA.GOV. 
Single  copies  of  the  review  materials 
provided  to  the  Subcommittee  may  be 
obtained  from  Ms.  Evangeline  Iverson. 
EPA  Office  of  Policy.  Planning,  and 
Evaluation  (mail  code  2127).  401  M 
Street,  SW.  Washington,  DC  20460, 
telephone  (202)  260-3354.  Anyone 
wishing  to  make  a  brief  oral 
presentation  at  the  meeting  must  notify 
Stephanie  Sanzone,  Designated  Federal 
Official  for  the  Subcommittee,  at  (202) 
260-6557  and  forward  twenty  copies  of 
a  written  statement  to  her  no  later  th^in 
May  24. 1994.  Oral  comments  to  the 
Subcommittee  will  be  limited  to  five 
minutes  per  individual,  and  should  not 
be  repetitive  of  previously  submitted 
written  statements. 


Ddtpd  April  26.  1994 
Robert  Flaak. 

Acting  Staff  Director.  Science  Advisory  Board 
|FR  Doc.  94-11276  Filed  5-9-94;  8:45  am] 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-66192;  FRL  4774-2J 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY;  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFR-M.  as  amended.  EPA  is  issuing  a 
notice  of  receipt  of  requests  by 
registrants  to  voluntarily  cancel  certain 
pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn  by 
August  8,  1994,  orders  will  be  issued 
cancelling  all  of  these  registrations. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins.  Office  of 
Pesticide  Programs  (7502C). 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216,  Crystal  Mall  No.  2, 1921  Jefferson 
Davis  Highway.  Arlington,  VA  22202, 
(703) 305-5761. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(0(1)  of  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA).  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

II.  Intent  to  Cancel 

This  notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  36 
pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1. 


Registration  No. 
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Table  1 .  —  Registrations  with  Pending  Requests  for  Cancellation 


000004-00196 
000070-00117 

000100-00627 

000100-00677 

000352-00443 


0il0352  WA-90-0018 
000400  AZ-e9-00 17 
000707-00102 

000769-00744 

000769-00745 
000769-00751 

000759-00759 
000813-00013 
000875-00151 

001021-01516 


001677-00053 
001812-00241 
001812  LA-90-0007 
003125  NC-80-OOi 9 
003125  NC-82-0031 
003125  OH-81 -0033 
003125  OH-82-00 15 
005481-00267 


006199-00004 


CC7 


'173VT-76-0002 
010182-00013 
010279-00001 
010445-00029 
010445-00052 
01 0806-00098 


010867-00006 
014775-00018 
035138-00064 

037425-00005 


Product  Name 


Bonide  Benomyl  50%  Wp 

Kill-Ko  New  Improved  Roach  and  Anl  Killer 

Dual  15g  Herbicide 

Duet  Herbicide 

Dupont  Gemini  Herbicide 

Duponf  Lorox  L  Herbicide 

B-Nine  Sp 

Dithane  M-45  Concentrate  Agricultural  Fungicide 

AFC  Pivalyl  Concentrate  -  Anti-Coagulant  Rat 
and  Mouse 

Rodenticide,  Bait,  Anticoagulant  Pivalyl 

Rodenticide,  anticoagulant,  univ  Cntrl  of  Conv' 
men  Rats  &  Mouse 

Rodenticide,  Anticoagulant,  0.5%  Rival 

Dixichlor  Special 

Oxford  Kilz-M 

Evercide  Concentrate  2357 


Tnchlor-O-Cide  Formula  XP-100 

Super-Cu  Copper  Fungicide 

Koclde  Sd  Seed  Dressing  Agricultural  Fungicide 

Furadan  4  Flowable 

Furadan  4  Flowable 

Furadan  4  Flowable 

Furadan  4  Flowable 

Royal  Brand  Peanut  Dust 

PDIC  (potassium  Dichloro  Iso  Cyanurate)  Granu- 
lar 59% 

Rozol  Tracking  Powder 

Granular  P.D.I.C.  (Potassium  Dichlorolsocya 

Betadine  Whirlpool  Concentrate 

Metasol  J-26  Liquid 

H-700  Microbiocide 

Contact  Liquid  Ant  &  Roach  Killer  III 


Algae-Trol  R 

Diazinon  AG  50  Insecticide 

Aerochem  Roach  &  Ant  Spray 

Adams  Anti-Crawl 


Chemical  Name 


Methyl  1  -(butylcarbamoyl)-2-benzimida2olecarbamate 

o-lsopropoxyphenyl  methylcartiamate 
2,2-Dichlorovinyl  dimethyl  phosphate 

2-Chloro-N-(2-ethyt-6-methylphenyl)-W-(2-methoxy-4- 
methylphenyl)acetamid 

3-(3,4-Dichloropheny  I)- 1  -methoxy- 1  -methy  lurea 
2-Chloro-N-(2-ethyl-6-methylphenyl)-/V-(2-rT>ethoxy-4- 
methylphenyl)acetamid 

3-(3,4-DicMorophenyl)-l-methoxy-1-methylurea 
2-(((((4-Chloro-6-methoxy-2- 
pyrimidinyI)amino)car1x)nyl)amino)sulfonyl)t)€nzoic  acid, 

3-(3,4-DichIorophenyl)-1-methoxy-1-methylurea 

Butanedioic  acid  mono(2,2-dimethylhydrazide) 

Zinc  ion  and  manganese  ethyleneoisdithiocarbamate.  coordination 
product 

2- Pivalyl- 1 ,3-indandione 
2-Pivalyl-l  ,3-indandione 

2-Plvalyl-1 ,3-indandione 

2-Pivalyl-1 ,3-indandione 

Sodium  hypochlorite 

o-lsopropoxyphenyl  methylcarbamate 
AK)ctyl  bicycloheptene  dicarboximide 
Pyrethrins 

d<is-trans-Allethrin 
W-Octyl  bicycloheptene  dicartxjximide 

4-Chloro-alpha-(l-methylethy!)b€nzeneacetic         acid,         cyano(3- 
phenoxyphenyl)methyl 

Sodium  dichloroisocyanurate  dihydrate 

Basic  copper  sulfate  (Declare  copper  equivalent) 

Copper  hydroxide 

2,3-Dihydro-2,2-dimethyl-7-b€nzofuranyl  methylcarbamate 

2,3-Dihydro-2,2-dimethyl-7-t)enzofuranyl  methylcarbamate 

2.3-Dihydro-2,2-dimethyl-7-benzofuranyl  methylcarbamate 

2,3-Dihydro-2,2-dimethyl-7-benzofurany1  methylcarbamate 

Basic  copper  sulfate  (Declare  copper  equivalent) 
Sulfur 

Potassium  dichloro- s-tnazinetnone 

2-((p-Chlorophenyl)phenylacetyl)-1,3-indandione 

Potassium  dichloro-s-tnazinetnone 

Polyvinylpyrrolidone  -  iodine  complex 

iV-(.aIpha.-(Nitroethyl)benzyl)ethylenediamine,  potassium  salt 

AA(  alpha  -(Nitroethyl)b€nzyl)ethylenediamine,  potassium  salt 

d-trans-Chrysanthemum    monocartxjxylic   aad   ester    of   rf-2-allyl-4- 

hydroxy-3- 
o-lsopropoxyphenyl  methylcartjamate 
W-Octyl  bicycloheptene  dicarboximide 

Copper  Citrate 

O.O-Diethyl  0-(2-isopropyl-6-methyl-4-pyrimidinyl)  phosphorothioate 

(3-Phenoxyphenyl)methyl     ck;is     and     trans;     2,2-dimethyl-3-(2- 
m€thylpropenyl)cyclopro 

o-lsopropoxyphenyl  methylcartiamale 
N-Octyl  bicycloheptene  dicartxximide 

(Butylcarbityl)(6-propylpiperonyl)  ether  80%  and  related  compounds 
20% 
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Table  1 .  —  Registrations  with  Pending  Requests  for  Cancellation— Continued 


Registration  No. 

Product  Name 

Chemical  Name 

(M5639-00007 
055272-00001 

Norton  Granule 
Oxycop  WP 

Pyrethrins 

2-Ettioxy-2.3-dihydro-3,3-dimettiyl-5-benzof  uranyl     mettianesulfonate . 

Basic  copper  chloride 

Unless  a  request  is  withdrawn  by  the  registrant  within  90  days  of  publication  of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant  directly  during  this  90-day  period.  The  following  Table  2  includes  the  names 
and  addresses  of  record  for  all  registrants  of  the  products  in  Table  1.  in  sequence  by  EPA  Company  Number. 

Table  2.  —  Registrants  Requesting  Voluntary  Cancellation 


EPA 

Conv 

pany  No. 


Company  Name  and  Address 


000004 
000070 
000100 
000352 
000400 
000707 
000769 
000813 
000875 
001021 
001677 
001812 
003125 
005481 
006199 
007173 
010182 
010279 
010445 
010806 
010867 
014775 
035138 
037425 
045639 
055272 


Bonide  Products  Inc..  2  Wurz  Ave..  Yorkville.  NY  13495. 

Wilbur-Ellis  Co..  Box  16458.  Fresno.  CA  93755. 

Ciba-Geigy  Corp..  Box  16300.  Greensboro.  NC  27419. 

E.  I.  Du  Pont  De  Nemours  &  Co,  Inc..  Barley  Mill  Plaza.  Walker's  Mill.  Wilmington.  DE  19880. 

Uniroyal  Chemical  Co  Inc..  74  Amity  Rd.  Bethany,  CT  06524. 

Rohm  &  Haas  Co.  Agri  Chemicals  Registration  &  Regulatory.  100  Independence  Mall  W..  Philadelphia.  PA  19106. 

Sureco  Inc.,  c/o  H.R.  McLane.  Inc..  7210  Red  Rd.,  Suite  206.  Miami.  FL  33143. 

DPC  Industries.  Inc.,  300  Jackson  Hill.  Houston,  TX  77007. 

Diversey  Corp..  12025  Tech  Center  Dr.  Livonia.  Ml  48150. 

McLaughlin  Gormley  King  Co.,  8810  Tenth  Ave  Nortti.  Minneapolis.  MN  55427. 

Ecolab  Inc.,  370  Wabasha  St..  Ecolab  Center.  St  Paul.  MN  55102. 

Griffin  Corp.,  Box  1847,  Valdosta,  GA  31603. 

Miles  Inc.,  Agriculture  Division.  8400  Hawthorn  Rd..  Box  4913,  Kansas  City.  MO  64120. 

Amvac  Chemical  Corp..  4100  E.  Washington  Blvd.  Los  Angeles,  CA  90023. 

Zeneca  Inc..  1800  Concord  Pike.  Wilmington.  DE  19897. 

Liphatech,  Inc.,  3101  W.  Custer  Ave.  Milwaukee.  Wl  53209. 

Zeneca  Inc..  1800  Concord  Pike.  Wilmington.  DE  19897. 

Purdue  Frederick  Co..  100  Connecticut  Ave..  Nonwalk.  CT  05856. 

Calgon  Corp..  Calgon  Center  -  Box  1346.  Pittsburgh.  PA  15230. 

Contact  Industries  Inc..  641  Dowd  Ave..  Elizabeth.  NJ  07201. 

Water  Services.  Inc..  Box  22339.  Knoxville.  TN  37933. 

Asgrow  Florida  Co.  4144  Hwy..  39  N.  Plant  City.  FL  33565. 

Aerochem.  Inc..  1396  Lee  Lane.  Raymond.  MS  39154. 

Smithkline  Beecham  Animal  Health,  1600  Paoli  Pike,  West  Chester,  PA  19380. 

Nor-Am  Chemical  Co.  Little  Falls  Centre  One.  2711  Centerville  Rd.  Wilmington,  DE  19808. 

Paragon  Global  Services.  Agent  For:  Ingeniena  Industrial  Sa  De  C,  Box  5126,  Valdosta.  GA  31603 


III.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  given  above, 
postmarked  before  August  8. 1994.  This 
written  withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 


action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due.  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

rV.  Provisions  for  Disposition  of 
Existing  Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 


cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1-year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  Federal  Register  No.  123, 
Vol.  56.  dated  June  26,  1991.  Exceptions 
to  this  general  rule  will  be  made  if  a 
product  poses  a  risk  concern,  or  is  in 
noncompliance  with  reregistration 
requirements,  or  is  subject  to  a  data  call- 
in.  In  all  cases,  product-specific 
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disf  (  sition  dates  will  be  given  in  the 
cam  ( illation  orders. 

El ;  sting  stocks  are  those  stocks  of 
regi:;jered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
han(^s  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  ere  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-epproved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
cheiiiical. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Product  registrations. 
Dated:  April  20, 1994. 

Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 

jFR  Doc.  94-11199  Filed  5-9-94:  8:45  am] 

BILUNQCOOE  •SfiO-SO-F 


[OPP-34056;  FRL  4774-3] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  in  Certain 
Pesticide  Registrations 

AGENCY;  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  section 
6(0(1)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  request  for 
amendment  by  registrants  to  delete  uses 
in  certain  pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  August  8. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  HoUins,  Office  of 
Pesticide  Programs  (7502C). 
Environmental  Protection  Agency,  401 
M  St.,  SW,  Washington.  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216.  Crystal  Mall  No.  2.  1921  Jefferson 
Davis  Highway.  Arlington,  VA  22202, 
(703) 305-5761. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 


at  any  time  request  that  any  of  its 
pesticide  registrations  be  a.mended  to 
delete  one  or  more  uses.  The  Act  further' 
provides  that,  before  acting  on  the 
request.  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request.  The  requests  included  in  this 
notice  were  received  in  response  to  the 
Worker  Protection  Standard  (WPS),  and 
are  intended  to  remove  the  products 
from  the  scope  of  the  WPS. 

II.  Intent  to  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  253  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  number,  product  names  and 
the  specific  uses  deleted.  Users  of  these 
products  who  desire  continued  use  on 
crops  or  sites  being  deleted  should 
contact  the  applicable  registrant  before 
August  8,  1994  to  discuss  withdrawal  of 
the  applications  for  amendment.  This 
90-day  period  will  also  permit 
interested  members  of  the  public  to 
intercede  with  registrants  prior  to  the 
Agency  approval  of  the  deletion. 


Table  1.  —  Registrations  with  Requests  for  Amendments  to  Deletc  Uses  in  Certain  Pesticide  Registrations 


EPA  Registration 
No. 


000004-00017 
000004-00062 
000004-00099 
000004-00143 
000004-00146 
000004-00180 
000004-00252 
000004-00290 
000004-00296 
000004-00300 
000004-00309 


Product  Name 


Bonide  1.00  %  Rotenone 

Bonide  Sulphur  Plant  Fungicide  Micronized  Spray  or  Dust 

Malathion  50%  EC 

Bonide  Sevin  5%  Dust  Insectictde 

Crabgrass  Preventer  &  Weed  Killer 

Bonide  Lawn  Disease  Control 

Bonide  Dipel  .86%  W.P.  Home  &  Garden  Insecticide 

Bonide  Turt.  Garden  &  OmamentaJ  Fungiode  50%  WP 

Bonide  Turt  &  Ornamental  Hert))cide  75%  W.P. 

Bonide  Garden  Turf  and  Ornamental  Heftuc'de  5G 

Bonide  Rose.  Flower.  &  Ornamental  Ready-To-Use  In- 
sect 

Bonide  Liquid  Rotenone/pyrethnns  Spray 


Delete  from  Label 


Plants  t)eing  grown  lor  sale  or  ott>er  commercial  use. 
cial  seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  ottier  commeroal  use, 
cial  seed  production,  or  researcti  purposes 


Plants  t)eing  grown  for 
cial  seed  production. 

Plants  being  grown  for 
cial  seed  production. 

Plants  being  grown  for 
cial  seed  production. 

Plants  t)eing  grown  for 
cial  seed  production 


sale  or  other  commercial  use. 
or  research  purposes 

sale  or  ott>er  commercial  cse, 
or  research  purposes 

sale  or  other  commercial  use. 
or  research  purposes 

sale  or  other  commercial  use. 
or  research  purposes 


Plants  t>eing  grown  for 
cial  seed  production. 

Plants  betng  grown  for 
cial  seed  production. 

Plants  being  grown  for 
cial  seed  production. 

Plants  being  grown  for 
cial  seed  production. 


sale  or  other  commercial  use, 
or  research  purposes 

sale  or  ottier  commercial  use. 
or  research  purposes 

sale  or  other  corDmercial  use, 
or  research  purposes 

sale  or  ottier  commercial  use. 
or  research  purposes 


commer- 
commer- 
commer- 
commer- 
commer- 
commer- 
commer- 
commer- 
commer- 
commer- 


Plants  being  grown  for  sale  or  other  commercial  use.  commer- 
cial seed  production,  or  research  purposes 

Plants  t>eing  grown  for  sale  or  ottief  commercial  use.  commer- 
cial seed  production,  or  research  purposes 
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Table  1 .  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

Registrations— Continued 


EPA  Registration 
No. 


000004-00319 

000004-00334 

000004-00340 

000004-00350 

000004-00352 

000004-00355 

000070-00113 
000070-00126 
000070-00142 
000264-00396 

000270-00261 

000279-03062 

000279-03070 

000279-03081 

000279-03085 

000279-03092 

000279-03109 

000279-03117 

000432-00452 

000432-00454 

000432-00455 
000432-00482 

000432-00505 

000432-00517 

000432-00536 
000432-00543 
000432-00544 
000432-00548 
000432-00582 


Product  Name 


Delete  from  Label 


Bonide  Home  Pest  Control  Concentrate 

Bonide  Slug  and  Snail  Beater 

Bonide  Tobacco  Dust 

Bonide  Insect  Spray 

Bonide  Last  Shme  Slug-N-Snail  Beater 

Bonide  Home  Orchard  Spray 

Kill-Ko  Cygon  2-E  Systemic  Insecticide 
Kill-Ko  Thiodan  4  Dust 
Kili-Ko  Thiodan  Emulsifiable  insecticide 
Weedone  DPC  Herbicide 

Farnam  Natural  Bug  Guard  Mist  A 

Dragnet  FT  Termiticide 

Cynoff  WP  Insecticide 

Cynoft  EC  Insecticide 

Cynotf  WSB  Insecticide 

Flee  Insecticide 

Cynoff  50  WP  Insecticide 

Cynotf  50  WSB  Insecticide 

Sbp-1382  Insecticide  Aqueous  Pressurized  Spray  0.25% 

Your  Brand  SBP-1382  Aqueous  Pressurized  Spray  Insect 

SBP-1382  Pressurized  Spray  Insecticide  0.25% 
SBP-l382;'bioallethrin  Aqueous  Pressurized  Spray 

24.3%  SBP-1 382-2  EC. 

SBP-1382  0.35%  Space  and  Residual  Aqueous  Pressur- 
ized 

SBP-1 382,'bioalletfirin  Aqueous  Pressurized  Spray 

SBP-1382  Insecticide  Transparent  Emulsion  Spray  0.35% 

Ultratec  Insecticide  W.'SPB-1382  Tran.  Emul.  Dil.  Cone. 

SBP-1382  Insecticide  Transparent  Emulsion  Spray  0.25% 

Bioram  0.15%  +   0.25%   Insect.  Aqueous   Pressurized 
Spray 


sale  or  other  commercial  use,  commer- 
or  research  purposes 

sale  or  other  commercial  use,  commer- 
or  research  purposes 

sale  or  other  commercial  use,  commer- 
or  research  purposes 

sale  or  other  commercial  use,  commer- 
or  research  purposes 

sale  or  other  commercial  use,  commer- 
or  research  purposes 

sale  or  other  commercial  use,  commer- 
or  research  purposes 


Plants  being  grown  for 
cial  seed  production, 

Plants  being  grown  for 
cial  seed  production. 

Plants  being  grown  tor 
cial  seed  production. 

Plants  being  grown  for 
cial  seed  production. 

Plants  being  grown  for 
cial  seed  production, 

Plants  being  grown  (or 
cial  seed  production, 

Aenal  application 

Cotton,  tobacco 

Tobacco 

Turf  being  grown  (or  sale  or  ether  commercial  use  as  sod,  or  (or 
commercial  seed  production,  or  (or  research  purposes 


Plants  being  grown  (or 
cial  seed  production. 

Plants  being  grown  (or 
cial  seed  production. 

Plants  being  grown  (or 
cial  seed  production. 

Plants  being  grown  (or 
cial  seed  production. 

Plants  being  grown  for 
cial  seed  production, 

Plants  being  grown  for 
cial  seed  production. 

Plants  being  grown  for 
cial  seed  production. 

Plants  being  grown  (or 
cial  seed  production 

Plants  being  grown  (or 
cial  seed  production. 

Plants  being  grown  (or 
cial  seed  production. 


sale  or  other  commercial  use,  commer- 
or  research  purposes 

sale  or  other  commercial  use,  commer- 
or  research  purposes 

sale  or  other  commercial  use,  commer- 
or  research  purposes 

sale  or  other  commercial  use,  commer- 
or  research  purposes 

sale  or  other  commercial  use,  commer- 
or  research  purposes 

sale  or  other  commercial  use,  commer- 
or  research  purposes 

sale  or  other  commercial  use,  commer- 
or  research  purposes 

sale  or  other  commercial  use,  commer- 
or  research  purposes 

sale  or  other  commercial  use,  commer- 
or  research  purposes 

sale  or  other  commercial  use,  commer- 
or  research  purposes 


Tent  caterpillars 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  t)eing  grown  (or  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 
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Table  1.  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

Registrations— Continued 


EPA  Registration 
No. 


009f32-00585 

I 
000432-00592 

000432-00593 

000432-00626 

000432-00627 

000432-00631 


000524-00456 

000498-00144 
000538-00026 

000538-00075 

000538-00088 

000538-00103 

000538-00108 

000538-00111 

000538-00112 

000538-00159 

000538-00161 

000538-00162 

000538-00164 

000538-00196 

000^8-00203 

I 
000^38-00206 

000538-00216 

000538-00226 

000338-00230 

000538-00239 

000538-00241 

000538-00242 


Product  Name 


Bioram  0.2%  +  0.2%  Insect.  Aqueous  Pressurized  Spray 
Pramex  0.25%  Aqueous  Pressunzed  Spray  for  House 
SBP-1382/bioallethrjn  (0.2  -t-  0.4)  II  Protessiona) 
SBP-1382/esbiothrin/P.B.O  Insecticide  Aq.  Press  Spray 
SBP-1382/esbiothrin/P.B.O.  Insectx^ide  Aq.  Press.  Spray 
SBP-1382/esbiothrin/P.B.O.  Insecticide  Aq.  Press.  Spray 

Dimension  0.25G  Turl  Hert)icide 

Spray  Pak  Flying  and  Crawling  Insect  KiHer  Formula  2 
Scotts  Proturf  Weedgrass  Preventer 

Scotts  Proturl  16-21-5  Starter  Fertilizer 

Proturt  Systemic  Fungicide 

Proturf  Fungicide  II 

Proturl  FFII 

Proturf  Insecticide  III 

Scotts  Proturt  New  K-O-G  Weed  Control 

Proturf  Fungicide  Vl 

Proturf  Fungicide  7 

Proturf  Insecticide  4 

Proturf  Goosegrass/crabgrass  Control 

Proturf  Fertilizer  Plus  Turf  Weedgrass  Control 

Proturf  Fluid  Fungicide  II 

Proturf  Fertilizer  Plus  Southern  Turt  Weedgrass  Control 

Proturf  Fluid  Fungicide  III 

Fertilizer  Plus  Insecticide/preemergent  Weed  Control 

High  K  Fertilizer  with  Tgr  Poa  Annua  Contro* 

TGR  (r)  Turf  Enhancer  50  WP 

14-21-10  Turf  Starter  Plus  Preemergent  Weed  Control 

Fungicide  IX 


Delete  from  Label 


Plants  be\ng  grown  for  sate  or  ottier  connmercial  use.  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  ottier  commerc.al  use.  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use.  cortwner- 
cial  seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use.  comnner- 
cial  seed  production,  or  research  pwrposes 

Plants  being  grown  for  sale  or  other  commercial  use.  commer- 
cial seed  production,  or  research  purposes 

Greenhouses,  lathhouses.  plants  being  grown  for  sale  or  other 
commercial  use,  commercial  seed  production,  or  research 
purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod.  or  for 
commercial  seed  production,  or  for  research  purposes 

Nurseries,  seed  houses 


Turf  being  grown  for  sale  or  ottier 
commercial  seed  production,  or 

Turf  being  grown  for  sale  or  other 
commercial  seed  production,  or 

Turf  being  grown  for  sale  or  other 
commercial  seed  production,  or 

Turf  being  grown  for  sale  or  other 
commercial  seed  production,  or 

Turf  being  grown  for  sale  or  other 
commercial  seed  production,  or 

Turf  being  grown  for  sale  or  other 
commercial  seed  production,  or 

Turf  being  grown  for  sale  or  other 
commercial  seed  production,  or 

Turf  being  grown  for  sale  or  other 
commercial  seed  production,  or 

Turf  being  grown  for  sale  or  other 
commercial  seed  production,  or 


commercial  use  as  sod. 
for  research  purposes 

commercial  use  as  sod. 
for  research  purposes 


commercial 
for  research 

commercial 
for  research 

commercial 
for  research 

commercial 
for  research 

commercial 
for  research 

commercial 
for  research 

commercial 
for  research 


use  as  sod, 
purposes 

use  as  sod, 
purposes 

use  as  sod, 
purposes 

use  as  sod, 
purposes 

use  as  sod, 
purposes 

use  as  sod, 
purposes 

use  as  sod, 

purposes 


or  for 
or  for 
or  for 
or  lor 
or  for 
or  for 
or  for 
or  for 
or  for 


Turf  Ijeing  grown  for  sale  or  ottier  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  ottier  commercial  use  as  sod.  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  comnnercial  use  as  sod.  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod.  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod.  or  for 
commercial  seed  production,  or  (or  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Plants  tjeing  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod.  or  for 
commercial  seed  production,  or  (or  research  purposes 

Turf  being  grown  (or  sale  or  ottier  commercial  use  as  sod.  or  (or 
commercial  seed  production,  or  for  research  purposes 

Turf  t)eing  grown  for  sale  or  other  comnnercial  use  as  sod,  or  frir 
commercial  seed  production,  or  for  research  purposes 
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Table  1 .  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

Registrations— Continued 


EPA  Registration 
No. 

Prcxjuct  Name 

Delete  from  Label 

000572-00200 

Rockland  Garden  Clean  with  Trifluralin 

Plants  being  grown  for  sale  or  other  commercial 
cial  seed  production,  or  research  purposes 

use.  commer- 

000572-00219 

Rockland  Super  Professional  Dursban  Chinch  Bug  Killer 

Turt  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

000572-00273 

Rockland  Three-Wav  Lawn  Weed  Killer 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

000572-00292 

Rockland  5%  Diazinon  Granular  Lawn  Insecticide 

Turf  being  grown  for  sale  or  other  commercical  use  as  sod,  or 
for  commercial  seed  production,  or  for  research  purposes 

000655-00683 

Prentox  Pyronyl  Oil  Concentrate  #15A 

Mushrooms 

000655-00684 

Prentox  Pyronyl  Oil  Concentrate  «15 

Mushrooms 

000746-00125 

Dursban  Insecticide 

Turt  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

000802-00560 

Lilly/miller  1%  Chlorban  Insect  Granules 

Turt  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

000802-00576 

Lilly/miller  Ullragreen  Crabgrass  Control  &  Lawn  Food 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

001109-00036 

Tri-Bastc  Copper  Fungicide 

Plants  tieing  grown  for  sale  or  other  commercial 
cial  seed  production,  or  research  purposes 

use.  commer- 

001381-00145 

4LG 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

002217-00426 

Formec  80  Turt  &  Ornamental  Fungicide 

Plants  being  grown  for  sale  or  other  commercial 
cial  seed  production,  or  research  purposes 

use,  commer- 

002217-00682 

Norosac  4G  Dichlobenil  Granules 

Plants  being  grown  for  sale  or  other  commercial 
cial  seed  production,  or  research  purposes 

use.  commer- 

002217-00692 

Gordon's  Professional  Turf  Products  Teremec  SP  Turt 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

002548-90027 

Max  Kill  Malathion  57-WE 

Vegetables,  fruits,  nuts,  field  crops,  pastures,  range  grasses, 
stored  products,  fly/mosquite  control,  outdoor  ornamerTtals, 
forest  trees,  around  the  home,  around  cull  fmit/vegetable 
dumps,  around  wineries,  non-food  areas  of  processing  plants 

003125-00083 

Di-Syston  2%  Granular 

Plants  being  grown  for  sale  or  other  commercial 
cial  seed  production,  or  research  purposes 

use,  commer- 

003125-00116 

Di-Syston  Systemic  Insecticide  Granules 

Plants  being  grown  for  sale  or  other  commercial 
cial  seed  production,  or  research  purposes 

use.  commer- 

003125-00126 

Di-Syston  Systemic  Insecticide  for  Vegetables 

Plants  being  grown  for  sale  or  other  commercial 
cial  seed  production,  or  research  purposes 

use,  commer- 

003125-00152 

Systemic  2  In  1  Rose  Care  10-10-10  Rose  Food 

Plants  being  grown  for  sale  or  other  commercial 
cial  seed  production,  or  research  purposes 

use,  commer- 

003125-00318 

Bayleton  25%  Wettable  Powder 

Plants  being  grown  for  sale  or  other  commercial 
cial  seed  production,  or  research  purposes 

use,  commer- 

003125-00331 

Oftanol  1.5%  Granular 

Plants  being  grown  for  sale  or  other  commercial 
cial  seed  production,  or  research  purposes 

use,  commer- 

003772-00013 

Earl  May  Sevin  Wettable  Powder 

Plants  being  grown  for  'sale  or  other  commercial 
cial  seed  production,  or  research  purposes 

use,  commer- 

003772-00043 

Dipel  Bio  Garden  Spray 

Plants  being  grown  for  sale  or  other  commercial 
cial  seed  production,  or  research  purposes 

use,  commer- 

003862-00078 

Kamikaze 

Mushroom  production  &  processing 

004816-00442 

Multi-Purpose  Pyrenone  Insecticide  Concentrate 

Plants  being  grown  for  sale  or  other  commercial 
cial  seed  production,  or  research  purposes 

use,  commer- 

004816-00470 

Tetralate  Multi-Purpose  Insecticide  S.E.C. 

Plants  being  grown  for  sale  or  other  commercial 
cial  seed  production,  or  research  purposes 

use,  commer- 

00481  &-00496 

Pyrenone  Flexi-Dust 

Vegetable,  ornamental  plants 

004816-00537 

Pyrenone  Durst>an  Dual  Use  E.C. 

Plants  being  grown  for  sale  or  other  commercial 
cial  seed  production,  or  research  purposes 

use,  commer- 

004816-00607 

Pyrenone  Aqueous  30-3 

Plants  being  grown  for  sale  or  other  commercial 
cial  seed  production,  or  research  purposes 

use,  commer- 
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Table  1.  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

Registrations— Continued 


EPA  Registration 
No. 


004816-00690 
004816-00706 
004816-00709 
0O4816-OO714 
006133-00013 
D08378-00020 
D0S59O-00556 
D08590-00582 
DOS 198-00008 
309; 98-000 16 
009198-00026 
309 198-00030 
3091 98-00031 
X)9 198-00032 
X)9 198-00037 
)09 193-00039 
309198-00040 

309198-00043 
)09 198-00044 

)09 198-00045 
)09 198-00046 
1)09198-00047 
lies  198-00048 
I  09198-00049 
(09198-00050 
(09198-00051 

( 09198-00052 


Product  Name 


Permanone  Multi-Use  Insecticide  Spray 

Pyrenone  25-2.5  W.P. 

Permanone  General  Purpose  Aqueous  Insecticide  II 

Permanone  Multi-Purpose  0.25%  Spray 

Surge  25-3-9  Turf  Fertilizer  with  Team 

Shaw's  18-5-9  Turf  Food  with  XL  Crabgrass  Control 

Dursban  4E 

Agway  Oipel  4L 

Weed  n'  Feed  10-6-4 

Frank  S  Garden  King  Weed  and  Feed 

Turf  Care  for  Professional  Lawn  K/aintenance  W;i  .2% 

Turf  Care  for  Professional  Lawn  Maintenance  20-4-10 

Turf  Care  Fertilizer  1 8-3-5  with  Dursban 

Turf  Care  for  Lawn  Maintenance  38-0-0  with  Dursban 

Tee  Time  Fertilizer  20-4-10  with  Benefia'Dursban 

Turf  Care  Dursban  2.5G 

Fortify  Premium  Crabgrass  Preventer  &  Plant  Food  1 8-4- 
1 

Turf  Care  for  Southern  Lawns  0.47%  Chloropynfos 

Turt  Care  Granular  Lawn  Insect  Control  Plus  Lawn  Food 
X 

Turf  Care  Granular  Lawn  Insect  Control  Plus  Lawn  Food 

Andersons  Weed  and  Feed  XX-XX-XX 

Andersons  Weed  Killer  0.84%  2.4-D  and  0.84%  MCPP 

Andersons  Weed  Killer  0.63%  2.4-D  and  0.60%  MCPP 

Andersons  Weed  and  Feed  XX-XX-XX 

Anderson's  Pre-Emergent  Cratjgrass  Killer  Plus  Fertil. 


Andersons  "Two  In  One"  Lawn  Food  Plus  Crabgrass 
Prevent 


Andersons  Crabgrass  Preventer 


Delete  from  Label 


Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  t>eing  grown  for  sale  or  other  commercial  use.  commer- 
cial seed  production,  or  research  purposes 

Turf  being  grown  for  sale  or  other  commc-cial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Plants  being  grown  for  sale  or  other  comm.ercial  use.  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grov/n  for  sa'e  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  pu'pcses 

Turf  be;ng  grown  for  sale  or  other  commerc:3l  use  as  sod,  or  for 
commercial  seed  production,  or  (or  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  (or  research  purposes 

Turf  being  grown  (or  sale  or  othei  commercial  use  as  sod,  or  (or 
commercial  seed  production,  or  (or  research  pu'pcses 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  (or  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod.  or  (or 
commercial  seed  production,  or  (or  research  purposes 

Turf  being  grown  (or  sale  or  other  commercial  use  as  sod,  or  (or 
commercial  seed  production,  or  (or  research  purposes 

Turf  being  grown  (or  sale  or  other  commercial  use  as  sod.  or  (or 
commercial  seed  production,  or  (or  research  purposes 

Turt  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  comnrier- 
cial  seed  production,  or  research  purposes 

Turf  being  grown  (or  sale  or  other  commercial  use  as  sod,  or  (or 
commercial  seed  production,  or  for  research  purposes 

Turt  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  (or  sale  or  other  commercial  use  as  sod,  or  (or 
commercial  seed  production,  or  for  research  purposes 

Turt  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  (or  research  purposes 

Turf  being  grown  (or  sale  or  other  commercial  use  as  sod,  or  (or 
commercial  seed  production,  or  (or  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod.  or  (or 
commercial  seed  production,  or  for  research  purposes 

Turt  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  (or  research  purposes 
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Table  l .  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

Registrations— Continued 


EPA  Registration 
No. 


Product  Name 


Delete  from  Lalsel 


009198-00053 

0091 33-00054 

009198-00055 

009198-00056 

009198-00057 

009198-00058 

009198-00059 

009198-00060 

009198-00061 

009198-00062 

009198-00064 

009193-00065 

009198-00066 

009198-00067 

009198-00068 

009198-00070 

009193-00072 

009198-00073 

009198-00075 

009198-00076 

009198-00077 

009198-00078 

009198-00079 

0091 98-00080 

009198-00081 

009198-00082 

009198-00083 

009198-00084 


Anderson's  Weed  and  Feed  III  28-3-9 

Anderson's  Weed  and  Feed  II  28-3-9 

Anderson's  Weed  and  Feed  20-5-10  contains  2,4-D 

Pet-Tecti  Benefin  Concentrate  10 

Pel-Tech  Benefin  Concentrate  15 

PeKTech  Benefin  Concentrate  20 

Pel-Tech  Benefin  Concentrate  25 

Easy  Weeder  Flower  and  Garden  Weed  Preventer 

Turl  Care  Lawn  Insecticide  2%  Diazinon 

Turf  Care  Lawn  and  Garden  Insecticide  5%  Diazinon 

Loft's  Lawn  Fungicide 

Lofts  Crabgrass  Preventer  with  Tupersan 

Lofts  Crabgrass  Preventer  Plus  Lawn  Food  25-3-3 

K-Mart  Crabgrass  Preventer  25-3-3  with  Benefin 

The  Andersons  1%  Dursban  Brand  Insecticde 

Green  Thumb  Weed  &  Feed  12-3-5 

Custom  Mix  20-4-10  with  Betasan 

Custom  Mix  25-6-10  with  Betasan 

Tee  Time  Fertilizer  20-4-10  with  Ronstar 

Andersons  Tee  Time  32-3-5  with  Oftanol 

Tee  Time  Sprayabie  Herbicide  with  Team 

Tee  Time  Sprayabie  Hert)icide  II  with  Team 

Anderson  Tee  Time  25-3-8  Plus  Team 

Anderson  Tee  Time  20-4-10  with  1.04  Balan 

Tee  Time  Fertilizer  20-4-10  with  1.15  Balan 

Tee  Time  Fertilizer  with  0.52%  Dursban  30-3-5 

Anderson  Tee  Time  2.5  Balan  Crabgrass  Preventer 

Andersoris  Tee  Time  30-3-5  with  0.65%  Dursban 


Turf  Ijeing  grown  for  sale  or  other  commercial    se  as  sod,  or  for 
commercial  seed  production,  or  for  researcn  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  comnnercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sa'e  or  other  commercial  ijse  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use.  commer- 
cial seed  production,  or  research  purposes 

Plants  tjeirg  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  beifig  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  beir)g  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Plants  being  grown  for  saie  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  com.mercial  use,  commer- 
cial seed  production,  or  research  purpcses 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod.  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  ccmmercial  use  as  sod,  or  for 
corr^mercial  seed  production,  or  for  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Turf  being  grown  for  saie  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Plants  being  grown  for  sale  or  otfier  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  otfief  commercial  use,  commer- 
cial seed  production,  or  research  purposes 
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Table  1.  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

Registrations— Continued 


EPA  Registration 
No. 


009198-0CC85 
009198-00086 

)09 198-00088 
)09 198-00089 
'  )09 198-00090 
i)091 98-00091 
1)09198-00092 
1109198-00093 
1109198-00094 
(109198-00098 
1109198-00099 
(09198-00100 
(09198-00101 
(09198-00102 

(09198-00106 
(09198-00108 

[09198-00110 
[09198-001 11 
:D9198-00112 
:[)9198-00115 
]  39198-001 16 
3)9198-00117 
)D9198-00119 
))91 98-001 20 
009198-00121 
009198-00122 
1 1 10370-00032 


Product  Name 


Tee  Time  Fertilizer  witti  0.71%  Dursban  30-3-5 


Anderson    Pre-Emergence    Crabgrass    Preventer    with 
Balan 


Anderson's  Tee  Time  with  1 .5%  Oftanol 

Tee  Time  5-10-30  with  Balan  and  Surflan 

Tee  Time  5-10-30  with  Balan  and  Surflan  Formula  I 

Andersons  Tee  Time  25-3-8  Plus  Team 

Greensweep  Spray-On  Liquid  Weed  &  Feed  for  Southern 

Greensweep  Spray-On  Uquid  Weed  &  Feed  for  Northern 

Andersons  Tee  Time  20-4-10  Plus  Team 

Anderson's  Tee  Time  25-3-8  with  Team/dursban 

Andersons  Tee  Time  19-5-9  with  Team'dursban 

The  Andersons  Tee  Time  Insecticide  with  Dylox 

The  Andersons  Tee-Time  25-3-8  Plus  0.87%  Team 


The  Andersons  Tee  Time  25-3-8  with  0.87%  Team/ 
0.58% 


The  Andersons  Tee  Time  Fertilizer  with  Sevin  (r) 

The  Anderson's  Tee  Time  Lawn  Food  with  Crabgrass 
Control 


The  Andersons  Tee  Time  Insecticide  with  6.2  Dylox 

The  Anderson's  Tee  Time  with  1 .0%  Bayleton  Fungicide 

The  Anderson  Tee  Time  With  0.5%  Bayleton  Fungicide 

Granular  Turl  Fungicide  contains  Daconil-2787 

Twin  Light  Granular  Lawn  Insecticide  with  Dursban 

The  Andersons  Dimension  Hertjicide  IV 

The  Andersons  Turcam  Insecticide  II 

The  Andersons  Dimension  Hertiicide  II 

The  Andersons  Dimension  Herbicide  III 

The  Andersons  Turcam  Insecticide  I 

Foam  spray  Products  Sevin*  General  Outdoor  Spray 


Delete  from  Label 


Plants  being  grown  for  sale  or  other  commercial  use.  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  (or  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use.  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  t>eing  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  Ijeing  grown  for  sale  or  other  commercial  use.  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  ottier  commercial  use.  commer- 
cial seed  production,  or  research  purposes 

Turl  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  tieing  grown  for  sale  or  other  commercial  use  as  sod.  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  ottier  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  tor  research  purposes 

Turf  t)eing  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  Ijeing  grown  for  sale  or  other  commercial  use  as  sod.  or  for 
commercial  seed  production,  or  for  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use.  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  (or  sale  or  other  commercial  use.  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use.  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  otrier  commercial  use,  commer- 
cial seed  production,  or  research  purposes 
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Table  1.  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

Registrations— Continued 


EPA  Registration 
No. 


01C370-C0036 
010370-00037 
010370-CC047 

01037O-00048 

010370-00054 
01 0370-00058 
010370-00064 
010370-00115 

010370-00121 
010370-00129 

010370-00147 
010370-00152 
010370-00169 
010370-00202 
010370-00207 
010370-00212 
010370-00285 
010370-00293 
010404-00001 
010404-00006 
010404-00007 
010404-00010 
010404-00011 
010404-00013 
010404-00014 
010404-00015 


Product  Na.r.e 


Ford's  Dursban  1/2  G  Granular  Insectictde 
Ford's  Dursfcon  2E 
Ford's  Lawn  Granules 

Ford's  Lawn  &  Ornamental  Spray 

Ford's  Durstjan  2.5%  G  Granutar  Insecticide 
Ford's  MaJathion  57% 
Ford's  Durstan  1-E 
Seviiv5  Dust 

Ford's  Snail  and  Bug  Bart 
Sevin  10  Dust 

Ford's  50%  Maiafhion  Emulsifiat>te  Concentrate 

Ford's  5%  Sevin  Bart 

Ford's  Crat)gras3  and  Foxtail  Kilter 

Lawn  Fungicide  Granules 

Orgarw^je  Dip 

Forty-Nine  Plus  (permethnn) 

Ctean  Crop  Sevin  Brand  Caitoaryl  Insecticide  Liquid  1 1.7 

Best  Rose  &  Onvimenta)  Plant  Food  with  Systemic  Insect 

Lescopex  Clover-Chickweed  Killer 

Lakeshore  16-6-9  Turf  Fertilizer  wrth  Batan 

Lesco  12-4-8  Weed  &  Feed  for  Lavim  Weed  Control 

Lesco  Thiiam  75W 

Lesco  Diazinon  500 

Super  Lescopex 

Lesco  30-5-7  Plus  Diazmon 

Lesco  2.32  Granular  Insecticide 


Delete  fiom  LatDel 


Plants  being  grown  tor  sale  or  o&<er  commercial  use,  commer 
cia)  seed  production,  or  resoar-h  purposes 

Pla.nts  tieirig  grown  (or  sale  or  other  commercial  use,  comrT>e( 
cial  seed  production,  or  research  purposes 

Fieldcorn,  popcorn,  sweet  corn,  peanuts  and  plants  tie-ng  grown 
for  sate  or  ott>er  commercial  use,  ccmmerciai  seed  produc- 
tion, or  research  purposes 

Cherries,  citrus  fruit,  fteld  com,  sweet  com,  popcorn,  nectannes, 
peaches,  peanuts,  sunflowers,  sugar  tieets,  tree  fruits  and 
plants  being  grown  for  sale  or  other  commercial  use,  com- 
mercial seed  production,  or  research  purposes 

Turf  taeing  grown  fof  sale  or  other  commercial  use  as  sod,  or  foi 
commercial  seed  production,  or  for  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer 
cial  seed  production,  or  research  purposes 

Plants  t>eing  grown  for  sale  or  other  commercial  use,  commer 
cial  seed  production,  or  research  purposes 

Beans,  cotton,  application  t>y  airaaft  and  plants  being  grown  for 
sale  or  other  commercial  use,  commercial  seed  production,  or 
research  purposes 

Plants  tieing  grown  for  sale  or  other  commercial  use,  commer 
cial  seed  production,  or  research  purposes 

Beans,  cotton,  application  by  aircraft  and  plants  being  grown  for 
sale  or  other  commercial  use,  commercial  seed  production,  or 
research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  tjeing  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Turf  being  grown  for  sale  or  ottier  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Plants  t)eing  grown  for  sale  or  ottwr  commercial  use,  comn.€r- 
cial  seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  ottier  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
aal  seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Turf  tieing  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  beir>g  grown  for  sate  or  ottier  comnr>erciat  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Turt  being  grown  for  sale  or  other  commercial  use  as  sod,  or  foi 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sate  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Plants  being  grown  for  sate  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Turf  being  grown  for  sale  c^  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sate  or  otfier  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  lor  research  purposes 

Turf  being  grown  for  sate  or  ottier  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 
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Table  1.  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

Registrations— Continued 


EPA  Registration 

!     No. 


{ :  0404-00021 
t !  0404-00023 
C 1 0404-00027 
C 1 0404-00028 
C1D404-00029 
CI  0404-00031 
Ot[)404-00032 
01 0404-00036 
013404-00037 
010404-00038 
010404-00039 
010404-00040 
010404-00043 
010404-00044 
010404-00045 
010404-00047 
010404-00056 
010404-00057 
0104O4-000S8 
0)0404-00059 
010404-00060 
010404-00061 
01 ■ 474-00003 
Of  474-00004 
1474-00013 
1 474-00026 
474-00030 
1474-00067 


Product  Name 


01 
01 
01 
01 


Lesco  A-4<J  Herbicide  2.4-D  Amine 

Lesco  Diazinon  5g 

Lesco  40-0-0  Fertilizer  with  DurslDan 

Lesco  39-0-0  Fenilizer  with  Durst)an 

Lesco  32-5-7  Fertilizer  with  Durstsan 

Lescosan  4-E  Selective  Hert>icide 

Lescosan  7-G 

Lesco  2.5  Benefin  Granular 

l-esco  Pcnb  &  Fertilizer 

Lesco  Pcnb-10%  Granular  Soil  Fungicide 

Lesco  Fertilizer  &  Atrazine  22-5-7  ♦  Fe-nmn 

Lesco  20-0-10  Fertilizer  w/dursban 

Lesco  Three-Way  Selective  Herbicide 

Lesco  Bentgrass  Selective  Broadleaf  Herbicide 

Lesco  24-4-12  Fertilizer  with  1.5%  Ottanol 

Lesco  Oftanol  1 .5%  Granular 

Lesco  Turf  Fertilizer  with  1 .15%  Team 

Lesco  Turl  Fertilizer  with  1 .25%  Team 

Lesco  Granular  Turf  Fungictde 

Lesco  Tfc  Dispersible  Granule  Turt  Herbicide 

Lesco  Two-Some  Flowable  Fungicide 

Lesco  6.3%  Sevin  (r)  Brand  Granular  Cartar/I  Insecticide 

No-Crab  Crabgrass  Killer 

Se!ect-Kil  High  Concentrate 

Over  Grass  &  Weed  Killer 

Sungro  Treat-Turf  HertHCide 

Sunbugger  Water  Base  Insecticide  Spray 

Sungro  Permith  with  Permanone 


Delete  from  Latjel 


Turf  being  grown  for  sale  or  other  commercial  use  as  sod.  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  comnr>ercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  t>eing  grown  for  sale  or  other  commercial  use  as  sod.  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  comnnercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  cortviTercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod.  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  ottier  commercial  use  as  sod.  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod.  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Plants  being  grown  for  sale  or  other  commefC4al  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  comrr^rcial  use,  commer- 
cial seed  production,  or  research  purposes 

Turf  being  grown  for  sale  or  other  commerctal  use  as  sod.  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercia)  use  as  sod.  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Turf  being  grovm  for  sale  or  other  comrr^rcial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

Plants  being  grown  for  sale  or  ottier  commercial  use,  commer- 
cial seed  production,  or  research  purposes 
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Table  1.  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

Registrations— Continued 


EPA  Registration 
No. 

Product  Name 

Delete  from  Label 

011474-00068 

Sunbugger  8 

Not  for  use  on  agricultural  establishments  in  hopper-  box,  plant- 
er-t)ox,  slurry-box,  or  other  seed-treatment  applications  at  or 
immediately  before  planting 

011474-00071 

Perm  11 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

011540-00001 

ULD  BP-300  Insecticide 

Mushroom  houses,  mushroom  production 

011540-00009 

ULD  BP-100  Insecticide 

Mushroom  houses,  mushroom  production 

011540-00013 

ULD  BP-50  Insecticide 

Mushroom  houses,  mushroom  production 

011540-00018 

ULD  BP-5025  Insecticide 

Mushroom  houses,  mushroom  production 

028293-00210 

Dursban  1-E 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

032802-00007 

All  Season  Balan  Granular  2.5g 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

032802-0001 1 

Benefin  1 .3%  Plus 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

032802-00019 

Dursban  Insecticide  0.7  Plus  16-3-5  Fertilizer 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

034704-00065 

Chlorpyrifos  2E 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

034704-00066 

Clean  Crop  Chlorpyrifos  4E  Insecticide 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

034704-00216 

Betasan  36  Weed  &  Feed 

Plants  being  grown  tor  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

034704-00229 

Clean  Crop  Diazinon  4E 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

034704-00449 

Clean  Drop  Chlorpyrifos  1.1 4G  Insecticide  +  Fertilizer 

Plants  being  grown  for  sale  or  other  commercial  use,  commer- 
cial seed  production,  or  research  purposes 

046579-00003 

Ryra-Fog  1  Contact  and  Space  Spray 

Mushroom  production  &  processing 

046579-00005 

Pyra-Fog  3  Contact  and  Space  Spray 

Mushroom  production  &  processing 

046579-00006 

Pyra-Fog  5  Contact  and  Space  Spray 

Mushroom  production  &  processing 

059144-00009 

Green  Charm  Dursban  1%  Granules 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for 
commercial  seed  production,  or  for  research  purposes 

The  following  Table  2  includes  the  names  and  addresses  of  record   for  all  registrants  of  the  products  in  Table 
1,  in  sequence  by  EPA  company  number. 

Table  2.  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Conrv 
pany  No. 


000004 
000070 
00C264 
000270 
000279 
000432 
000498 
000524 
000538 
000572 
000655 
000746 
000802 
001109 
001381 
002217 
002548 
003125 
003772 
003862 


Company  Name  and  Address 


Bonide  Products  Inc..  2  Wurz  Ave.,  Yorkville,  NY  13495. 

Wilbur-Eliis  Co.,  Box  16458,  Fresno,  CA  93755. 

Rhone-Poulenc  Ag  Co.,  Box  12014,  Research  Triangle  Park,  NC  27025. 

Farnam  Companies  Inc..  301  W.  Osborn  Rd.,  Phoenix.  AZ  85013. 

FMC  Corp.,  ACQ  Speciality  Products,  1735  Market  Street,  Philadelphia,  PA  19103. 

Roussel  UCLAF  Corp.,  95  Chestnut  Ridge  Rd..  MonWale,  NJ  07645. 

Chase  Products  Co.,  The  Quality  First  Co.,  Box  70,  Maywood.  IL  60153. 

Monsanto  Co.,  c'o  Roy  G.  Danhaus,  700  14th  St.,  N.W.,  Suite  1 100,  Washington,  DC  2C005. 

O.M.  Scott  &  Sons  Co.,  14111  Scottslawn  Rd.,  Marysville,  OH  43041. 

Rockland  Corp.,  686  Passaic  Ave..  Box  809,  West  Caldwell,  NJ  07007. 

Prentiss  Inc.,  C.  B.  2000,  Floral  Park.  NY  1 1002. 

Imperial  Inc.,  Agent  For:  MFA  Oil  Co.,  Box  98,  Shenandoah,  lA  51601. 

Chas  H.  Lilly  Co.,  7737  N.E.  Killingsworth,  Portland,  OR  S7218. 

Boliden  Intertrade  Inc.,  3379  Peachtree  Rd  NE.  Atlanta,  GA  30326. 

Cenex/Land  O'lakes,  Box  98,  Shenandoah,  lA  51601. 

Chemical  Consultants  Intl.,  Agent  For:  PBI/gordon  Corp.,  7270  W  98th  Terrace,  Suite  1,  Overland  Park.  KS  66212. 

Research  Products  Co.,  Division  of  Mcshares.  Inc..  Box  1460.  Salina,  KS  67402. 

Miles  Inc.,  Agriculture  Division,  8400  Hawthorn  Rd  Box  4913,  Kansas  City,  MO  64120. 

Bonide  Products  Inc.,  Agent  For:  Earl  May  Seed  &  N,  2  Wurz  Ave,  Yorkville.  NY  13495. 

ABC  Compounding  Co,  Inc..  Box  16247.  Atlanta,  GA  30321. 
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Com- 
pany No 


Ta^|-E  ?..  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations— 

Continued 


004818 
006133 
008378 
008590 
009198 
ri0370 
010404 
011474 
011540 
028293 
032802 
034704 
046579 
059144 


Company  Name  and  Address 


Roussel  UCLAF  Corp.,  95  Chestnut  Ridge  Rd.  Montvale.  NJ  07645. 

Cadwefl  &  Jones  Inc..  46  Adams  St.  Box  G  Buckiand.  Manchester,  CT  06040. 

H.R.  Mdane.  Agent  For-  Knox  Fertilizer  Co..  7210  S  W  57tti  Ave..  Suite  212A,  Miami,  FL  33143. 

Urwersal  Cooperatives  Inc..  Agent  For:  Agway  Inc..  Box  460.  Minneapolis.  MN  55440. 

The  Andersons  Lav^rn  Fertilizer.  DBA/  Free  Flow  Fertilizer.  Box  119,  Maumee,  OH  43537 

Roussel  UCLAF  Corp..  95  Chestnut  Ridge  Rd..  Montvale.  NJ  07645. 

Lesco  Inc..  20005  Lake  Rd.,  Box  16915.  Rocky  River,  OH  441 16. 

Sungro  Chemicals.  Inc.,  P.  O.  Box  24632,  Los  Angeles.  CA  90024. 

Micro-Gen  Equipment  Corp.,  10700  Sentinel  Dr.,  San  Antonto.  TX  78217. 

Unicom  Lat)s  &  Phaeton  Corp..  1000  1 18th  Ave  N,  St.  Petersburg.  FL  33716. 

H  R  Mclane  Inc.,  Agent  For:  Howard  Johnson's.  7210  Red  Rd..  Suite  206.  Miami,  FL  33143. 

William  M.  Mahlburg.  Agent  For:  Platte  Chemical  Co.,  Box  667,  Greeley.  CO  80632. 

Dickson  Chemical  Co..  Inc..  21 10  S.  Praine.  Stuttgart.  AR  72160. 

Gro  Tec  Inc..  Box  290.  Madison.  GA  30650 


III.  Existing  Stocks  Provisions 

The  products  listed  in  this  notice  are 
within  scope  of  theWorker  Protection 
Standard  (WPS),  but  the  current  labeling 
doesnot  comply  with  WPS.  As  a  result, 
after  April  21. 1994.  exceptas  provided 
in  PR  Notice  93-11,  registrants  cannot 
distribute  orsell  products  under  the 
current  approved  labeling. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  April  20. 1994. 
Douglas  D.  Campt 

Director.  Office  of  Pesticide  Programs. 

jFR  Doc.  94-11198  Filed  5-9-94;  8:45  am] 

BILUMQ  CODE  •5«fr-«0-F 

[OPP-6Cf786;  FRL-4777-3] 

Receipt  Of  Notification  of  Intent  to 
Conduct  Small-Scafe  Field  Testing: 
Nonindigenous  and  Genetically 
Modified  Microbial  Pesticides 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARV:  EPA  has  received  from  the 
Department  of  Plant  Pathology,  Cornell 
University,  a  notification  of  intent  to 
conduct  small-scale  field  testing  in  New 
York  with  four  nonindigenous  strains 
and  eleven  genetically  modified  strains 
of  Envinia  herbicola. 
DATES:  Comments  must  be  received  on 
or  before  June  9. 1994. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Docket  and 
Freedom  of  Information  Section.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 


comments  to:  Rm.  1128.  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  oral!  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1128  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Steven  D.  Robbins,  Acting  Product 
Manager  (PM)  21,  Registration  Division 
(75Q5C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number; 
Rm.  227,  CM  #2, 1921  Jefferson  Davis 
Hwy..  Arlington.  VA  22202.  (703)-305- 
6900. 

SUPPLEMENTARY  INFORMATION:  A 
Notification  of  intent  to  conduct  small- 
scale  field  testing  pursuant  to  EPA's 
"Statement  of  Policy;  Microbial 
Products  Subject  to  the  Federal 
Insecticide.  Fungicide  and  Rodenticide 
Act  and  the  Toxic  Substances  Control 
Act  ■  of  June  26.  1986  (51  FR  23313). 
dated  March  31. 1994.  has  been  received 
from  the  Department  of  Plant  Pathology. 
Cornell  University.  Ithaca.  NY  14853. 
The  purpose  of  the  proposed  testing  is 
to  evaluate  the  efficacy  of  four 
nonindigenous  strains  and  eleven 
genetically  modified  strains  ofEnxinia 


herbicola  for  the  control  of  fire  blight  in 
apples.  The  nonindigenous  strains  were 
isolated  from  fruit  trees  in  Israel.  The 
genetically  modified  strains  were 
produced  from  indigenous  and 
nonindigenous  strains  of  Erw/nio 
herbicola  by  transposon  mutagenesis. 
The  proposed  field  tests  would  be 
conducted  in  the  state  of  New  York  on 
a  total  area  of  less  than  10  acres. 

Dated:  April  21.  1994. 

Stephen  L.  Johnson. 

Acting  Director.  Pegistration  Division.  Office 
of  Pesticide  Programs. 

jFR  Doc.  94-11193  Filed  5-9-94;  8:45  am] 

BILUNG  CODE  6560-60-F 


(OPP-30361;  FRL-4770-4] 

Certain  Companies;  Applications  to 
Register  Pesticide  Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  active  ingredients 
not  included  in  any  previously 
registered  products  pursuant  to  the 
provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFR.A).  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  June  9,  1994. 
ADDRESSES:  By  mail  submit  comments 
identified  bv  the  document  control 
number  |OP'P-3Q361|  and  the 
registration/file  number,  attention 
Product  Manager  (PM)  named  in  each 
application  at  the  following  address: 
Public  Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
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M  St..  S\V.,  Washington.  DC  20460,  In 
person,  bring  comments  to: 
Environmental  Protection  Agency,  Rm. 
1132.  CM  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
All  written  comments  will  be  available 
for  public  inspection  in  Rm.  1132  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (7505C), 
Attn:  (Product  Manager  (PM)  named  in 
each  registration),  Office  of  Pesticide 
Programs.  401  M  St.,  SW.,  Washington, 
DC  20460. 

In  person:  Contact  the  PM  named  in 
each  registration  at  the  following  office 
location/telephone  number: 


Product 
Manager 

Office  location/ 

telephone 

number 

Address 

Pl^  21  Sid- 

Rm. 227,  CM 

Envirorv 

ney  C. 

#2  (703- 

mental 

Jackson. 

305-6900). 

Protection 

(Acting) 

Agency 
1921  Jeffer- 
son Davis 
Hwy 
Arlington,  VA 
22202 

PM  22  Cyrv 

Rm.  229.  CM 

-Do- 

ttiia  Giles- 

#2(703- 

Parker, 

305-5540). 

SUPPLEMENTARY  INFORMATION:  EPA 
received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  Active  Ingredients 
Not  Included  In  Any  Previously 
Registered  Products 

1.  File  Symbol:  55638-RT.  Applicant: 
Ecogen  Inc.,  2005  Cabot  81  vd.  West, 
Langhome,  PA  19047-1810.  Product 
name:  AQ-10  Technical  Powder. 
Microbial  Fungicide.  Active  ingredient: 
Ampelomyces  quisqualis  isolate  M-10  at 


1  percent.  Proposed  classification/Use: 
None.  For  manufacturing  end-use 
products  and  for  application  on  apples, 
cucurbits,  grapes,  ornamentals, 
strawberries,  and  tomatoes.  (PM  21) 

2.  File  Symbol:  55638-RA.  Applicant: 
Ecogen  Inc.  Product  name:  AQ-10 
Biofungicide.  Microbial  Fungicide. 
Active  ingredient:  Ampelomyces 
quisqualis  isolate  M-10  at  1.0  percent. 
Proposed  classification/Use:  None.  For 
the  control  of  powdery  mildew  on 
certain  crops.  (PM  21) 

3.  File  Symbol:  264-LUI.  Applicant: 
Rhone-Poulenc  Ag  Co.,  P.O.  Box  12014. 

2  T.W.  Alexander  Drive,  Research 
Triangle  Park,  NC  27709.  Product  name: 
Chipco  Bromuconazole.  Fungicide. 
Active  ingredient:  Bromuconazole  l-((2- 
(2,4-dichlorophenyl)  4- 
bromotetrahydro-2-furanyl)  methyl)-lH- 
1.2,4-triazole  at  20.0  percent.  Proposed 
classification/Use:  None.  For  prevention 
and  control  of  certain  diseases  of 
turfgrass.  (PM  21) 

4.  File  Symbol:  264-LUT.  Applicant: 
Rhone-Poulenc  Ag  Co.  Product  name: 
Bromuconazole  Technical.  Fungicide. 
Active  ingredient:  Bromuconazole  1-1|4- 
bromo-2-{2,4-dichlorophenyl) 
tetrahydro-2-furanyl)  methyl)-lH-1.2,4- 
triazole  at  97.0  percent.  Proposed 
classification/Use:  None.  For 
manufacturing,  formulating,  and 
repackaging  use  only.  (PM  21) 

5.  File  Symbol:  59174-G.  Applicant: 
Appropriate  Technology,  Inc.,  3601 
Garden  Brook,  Dallas,  f  X  75234. 
Product  name:  Agrispon  Technical. 
Nematocide.  Active  ingredient:  Plant 
extract  at  0.56  percent.  Proposed 
classification/Use:  None.  For 
manufacturing  use  to  be  formulated  into 
end-use  products  for  use  on  food, 
ornamentals,  and  forestry.  (PM  22) 

6.  File  Symbol:  56872-R.  Applicant: 
Gardens  Alive,  Inc.,  5100  Schenley 
Place,  Lawrenceburg,  IN  47025.  Product 
name:  A-Maizing  Lawn.  Herbicide. 
Active  ingredient:  Maize  gluten  meal  at 
100  percent.  Proposed  classification/ 
Use:  None.  For  use  on  turfgrass  and 
ornamentals.  (PM  22) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 


Public  Response  and  Program  Resources 
Branch,  Field  Operation  Division  office 
at  the  address  provided  from  8  a.m.  to 
4  p.m.,  Monday  through  Friday,  except 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  the  FOD 
office  (703-305-5805),  to  ensure  that 
the  file  is  available  on  the  date  of 
intended  visit. 

Authority:  7  USC.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  April  21, 1994. 

Stephen  L.  lohnson. 

Acting  Director.  Bcgistration  Division.  Office 
of  Pesticide  Programs. 

[PR  Doc.  94-11200  Filed  5-9-94;  8:45  am) 

BILLING  CODE  6560-SO-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  90-671;  DA  94-298] 
Telecommunications  Relay  Services 

AGENCY:  Federal  Communications 

Commission. 

action:  Order. 

SUMMARY:  In  fulfillment  of  requirements 
of  the  Americans  with  Disabilities  Act 
of  1990  (ADA),  the  Commission  added 
rules  which  requires  the 
Telecommunications  Relay  Services 
(TRS)  fund  administrator  to  file  annual 
estimated  TRS  fund  requirements  for 
the  shared-funding  mechanism  to 
recover  the  costs  of  providing  interstate 
TRS.  As  stated  in  FCC  Order  in  CC 
Docket  90-571  (DA  94-298)  adopted 
April  1,  1994  and  released  April  5, 
1994,  the  National  Exchange  Carrier 
Association,  Inc.  (NECA),  who  is  the 
interim  fund  administrator,  has  filed  its 
estimates  for  the  period  April  1994 
through  March  1995.  Based  on  those 
estimates,  the  contribution  factor  and 
the  "1994  TRS  Fund  Worksheet"  (FCC 
Form  431  attached  hereto)  were 
adopted. 

EFFECTIVE  DATE:  April  5,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Dubroof,  Domestic  Facilities 
Division,  Common  Carrier  Bureau,  (202) 
634-1808,  or  James  Lande,  Industry 
Analysis  Division,  Common.Carrier 
Bureau,  (202)  632-1371. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Order,  the  TRS  Fund  Worksheet, 
FCC  Form  431.  is  effective  for  the  period 
April  26,  1994  through  March  25,  1995. 
All  subject  carriers  are  required  to  file 
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the  form  annually  and  contribute  to  the 
TRS  Fund.  The  TRS  Fund  reimburses 
TRS  providers  for  the  costs  of  providing; 
interstate  TRS.  The  Order  provides  that 
the  Commission  publish  the  1994  TRS 
Fund  Worksheet.  FCC  Form  431,  in  the 
Federal  Register. 

Federal  Communications  Commission. 
A.  RifJiard  Metzger.  Jr., 

Acting  Chipf,  Common  Carrier  Bureau. 

Instructions  for  Completing  the  Worksheet 
for  Calculating  and  Filing  Carrier 
Contriibntions  to  Fund  Interstate 
TelecWimunications  Relay  Service  (TR.S) 

TRS  fund  Worksheet 

Notice  to  individuals:  Section 
64.GCfMc)(4)(iii)  of  the  Commission's  Rules 
requires  all  carriers  providing  interstate 
scrv'icja  to  complete  this  worltsheet  and  to 
ccKitribute  funding  for  interstate 
Telectsmmunications  Relay  Sonices  (TRS). 
The  dullection  of  information  and  fees  stems 
from  the  Commission's  authority  under  the 
Communications  Act  of  1934.  Sections  4.  48. 
48  Stat.  1066,  as  amended.  47  U.S.C.  154 
unless  otherwise  noted.  Interpret  or  apply 
Sections  201.  211,  218.  219.  220,  225  48  Stat. 
1073.  1077,  as  amended;  47  U.S.C.  201,  211. 
218.  219,  220,  225.  The  data  in  the  report  will 
be  used  to  ensure  that  carriers  properly  fund 
intersjtate  TRS.  Selected  information 
proviilied  in  the  worksheet  will  be  made 
available  to  the  public  in  a  manner  consistent 
vvilh  the  Commission's  Rules.  All  carriers 
providing  Interstate  telecommunications 
servitje  must  file  this  worksheet.  Other 
telecommunications  carriers  may  voluntarily 
file  this  worksheet. 

Th<}  foregoing  Notice  is  required  by  the 
Privacy  Act  of  1974.  P.L.  93-579,  December 
31,  1974,  5  U.S.C.  552(a)(e)(3).  and  the 
Paperwork  Reduction  Act  of  1980.  P.L.  96- 
511.  Section  3504(c)(3). 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  2  hours 
f)er  response  including  the  time  for  reviewing 
instructions,  searching  existing  data  sources, 
gathering  and  maintaining  the  data  needed, 
and  completing  and  reviewing  the  collection 
of  information.  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect  of 
this  cjJlection  of  information,  including 
sugge$lions  for  reducing  the  reporting  burden 
to  the  Federal  Communications  Commission, 
Records  Management  Division,  Washington. 
DC  20554,  and  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project  (3060- 
0536).  Washington.  DC  20503. 

I.  Introduction 

On  July  15,  1993,  the  Commission  adopted 
rules  that  require  all  providers  of  interstate 
telecommunications  services  to  contribute  to 
the  provision  of  TRS  based  on  th«iir 
proportionate  share  of  gross  interstate 
revenues.  Section  64.604(c)(4)(iii)  directs 
carriers  to  calculate  and  file  their 
contribution  in  accordance  with  TRS  Fund 
Worksheet. 

Contributions  shall  be  calculated  and  filed 
in  accordance  with  a  "TRS  Fund 
Worksheet",  which  will  be  prepared  and 


published  in  the  Federal  Register.  The 
worLsheet  sets  forth  information  that  must  be 
provided  by  the  contributor,  the  formula  for 
computing  the  contribution,  the  manner  of 
payment,  and  due  dates  for  pajments. 

II.  Filing  Requirements  and  General 
Instructions 

A.  Who  Must  File 

All  common  carriers  providing  interstate 
telecommunications  services  within  the 
United  States  must  file  this  worksheet.  For 
this  purpose,  the  United  States  is  defined  as 
the  conterminous  United  States.  Alaska, 
Hawaii,  American  Samoa,  Baker  Island, 
Guam,  Howland  Island,  Jar\'is  Island, 
Johnston  Atoll.  Kingman  Reef,  Midway 
Island.  Navassa  Island,  the  Northern  Mariana 
Islands.  Palm\Ta.  Puerto  Rico,  the  U.S.  Virgin 
Islands,  and  Wake  Island. 

For  the  purpose  of  calculating  TRS 
contributions,  interstate  telecommunications 
service  includes,  but  is  not  limited  to  the 
interstate  portion  of  the  following  types  of 
sfir\ices:  cellular  telephone  and  paging, 
mobile  radio,  operator  services,  personal 
communications  service  (PCS),  access 
(including  Subscriber  Line  Charges), 
eltcmative  access  and  special  access,  packet- 
switched,  WATS,  800,  900,  message 
telephone  service  (MTS),  private  line,  telex, 
telegraph,  video,  satellite,  international, 
intraLATA.  and  resale  services.  Note,  that  all 
local  exchange  carriers  provide  interstate 
access  services,  and  therefore  must  file. 

Carriers  need  not  file  if  they  provide  only 
intrastate  service.  Carriers  need  not  file  if 
they  did  not  provide  interstate  service  in 
calendar  year  1993.  However,  all  such 
carriers  are  encour.iged  to  file  because  all 
carriers  that  file  will  be  included  in  the  FCC 
Carrier  Locator.  The  Carrier  Locator  is  a 
directory  of  telecommunications  common 
carriers  available  to  the  public  through  the 
Commission's  contract  copier  or  on-line 
through  the  FCC-State  Link  computer 
bulletin  board  at  (202)  632-1361.  All  carriers 
that  are  required  to  file  or  that  voluntarily  file 
must  include  a  TRS  fund  contribution.  The 
minimum  contribution  is  SIOO. 

Entities  may  not  file  summary  reports  for 
more  than  one  carrier.  Each  legal  entity  that 
provides  Interstate  telecommunications 
service  must  file  separately.  Entities  that 
have  distinct  articles  of  incorporation  are 
separate  legal  entities.  All  affiliates  or 
subsidiaries  should  identify  the  ultimate 
controlling  parent  or  entity  in  Block  1.  Line 
(Ic) — Holding  Company. 

B.  When  and  Where  to  File 

The  1994  TRS  contribution  period  will 
fund  interstate  TRS  provided  between  Mav  1. 
1994  and  April  30.  1995.  Monthly 
contributions  for  the  1994  TRS  contribution 
period  must  be  received  by  the  26th  of  each 
month  for  April  1994  through  March  1995.  A 
revised  TTiS  Worksheet  will  be  released  for 
the  1995  TRS  contribution  period. 

The  legal  name  of  the  carrier  and  the  TRS 
Company  Code  (if  known)  should  be  shown 
on  all  checks  exactly  as  it  appears  on  the 
completed  TRS  Fund  Worksheet.  Do  not  mail 
the  TRS  worksheet  or  TRS  contribution 
checks  to  the  FCC  Payments  must  be 
received  by  the  FCC  TRS  Fund 


Administrator — the  National  Exchange 
Carrier  Association  (NECA) — no  later  than 
the  dates  indicated  below.  The  filing 
schedule  is  ns  follows: 


Mailing  address 

WotVshieet 

due  4/26/ 

94 

Paynr>ents 
due  4/26/94 
through  3/26/ 

NECA  TRS, 

Check". 

P.O.  Box 

360090,  Prtts- 

burgti,  PA 
15251-6090. 

NFCA,  FCC 
TRS  FurxJ  Ad- 

Completed 
work- 

Photocopy of 
check". 

ministration. 

sheet. 

100  South  Jef- 

ferson Rd.. 

Whippany,  NJ 
07381;  Tele- 

phone: 201- 
884-8173; 

Fax:  201- 

884^8469. 

•Carriers  whose  total  1994  TRS  contntxjtion 
is  less  than  Si  .200  must  pay  the  total  amount 
to  the  FCC  TRS  Fund  Administrator  no  later 
than  April  26,  1994.  Garners  wtiose  total  1994 
TRS  contntxJtion  is  S  1.200  or  greater  may 
elect  to  make  twelve  equal  monthly  payments 
with  the  first  payment  due  to  the  FCC  TRS 
Fund  Administrator  no  later  than  April  26, 
1994. 

"Gamers  are  encouraged  to  contact  the 
FCC  TRS  Fund  Administrator  to  make  ar- 
rangements for  Electronic  Funds  Transfer. 

C.  Bounding  of  Numbers 

All  information  provided  in  the  worksheet, 
except  the  signature,  should  be  neatly 
printed  in  ink  or  tyf)ed.  Reported  revenues  in 
block  2.  column  (b)  may  be  rounded  to  the 
nearest  thousand  dollars.  Regardless  of 
rounding,  all  dollar  amounts  must  be 
reported  in  whole  dollars.  For  example, 
52,271.881.93  could  be  reported  as 
S2.271 ,882  or  as  S2.272.000,  but  could  not  be 
reported  as  $2,272  thousand  or  S2.272 
million.  Please  enter  SO  if  there  was  no 
revenue  for  the  line  for  1993. 

Percentages  reported  in  block  2,  column  (c) 
should  be  rounded  to  the  nearest  whole 
percent.  For  example,  if  the  ratio  of  interstate 
to  total  revenue  was  .4269155,  then  the  figure 
43%  should  be  reported.  Percentages 
between  0%  and  1%  should  be  reported  as 
1%.  Please  enter  0%  if  there  was  no 
interstate  revenue  for  the  line  for  1993. 

Interstate  revenues  are  calculated  as  total 
revenues  in  column  (b)  times  the  percentage 
shown  in  column  (c).  Calculated  interstate 
revenues  should  be  rounded  to  the  nearest 
whole  dollar  and  entered  in  column  (e). 
Similarly,  the  total  contribution  (block  3,  line 
(18))  and  amounts  enclosed  with  the  filing 
(block  3.  line  (19))  should  be  rounded  to  the 
nearest  whole  dollar. 

D.  Compliance 

Carriers  failing  to  file  the  TRS  Worksheet 
in  a  timely  fashion  are  subject  to  the  fines 
prescribed  in  Section  219(b)  of  the 
Communications  Act  of  1934  (the  Act). 
Carriers  filing  false  information  are  subject  to 
fines  or  imprisonment  as  specified  in  Section 
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220(p)  of  the  Act  Carriers  failing  to 
contribute  in  a  timely  fashion  are  subject  to 
fines  prescribed  in  Section  503(b)  of  the  Act. 
In  addition.  Section  64.604(cH4)  of  the 
Commission's  Rules  authorizes  the  FCC  Fund 
Administrator  to  bill  a  carrier  for  reasonable 
costs,  including  legal  fees,  that  are  caused  by 
improper  filing  of  the  worksheet  or  overdue 
TRS  contributions. 

m.  Specific  Instructions 

A.  Block  1:  Carrier  IdentJfication 

Block  1  of  the  TRS  Fund  Worksheet 
requires  ident.'fication  information.  Line  la 
requests  the  legal  name  of  the  carrier  as  it 
appears  on  artit,!«>3  of  incorporation  or  other 
legal  documents.  Line  lb  pmvides  a  checkoff 
for  the  principal  caaitir  activity.  Please  check 
the  category  that  best  describes  the  carrier. 

LEC — Local  Exchange  Carrier — provider  of 
franchised  local  exchange  service. 

Cellular — Cellular  telephone  company. 

Mobile — Any  non-felluiar  provider  of 
mobile  services,  such  as  a  radio  telephone, 
paging,  or  PCS. 

OSP — Oper.itor  Service  Providers — are 
companies  other  than  LECs  that  provide 
services  to  customers  needing  as.sistance  of 
an  operator  such  as  to  complute  away  from 
home  calls,  or  calls  using  alternate  billing 
arrangements.  These  companies  ;ypic:ally 
employ  operators  us  well  as  credit  and  cash 
card  technologii>s  to  complete  calls. 

IXC — Interexchange  Carrier. 

CAP — Competitive  Access  Pnivider — 
competes  with  local  exchange  carriers  to 
provide  services  that  link  customers  with 
interexcJiange  facilities,  local  exchange 
networks,  or  other  customers. 

Pay  Telephone — Provides  customers  access 
to  telephone  networks  through  pay  telephone 
equipment,  special  teleconference  rooms,  etc. 

Reseller — Leases  underlying  transmission 
facilities  for  purf)Oses  of  providing 
interexcJiange  service. 

Other — Check  other  if  none  of  the  above 
categories  destn-ibes  the  carriers. 

Line  Ic  requests  the  name  of  the  holding 
company  or  controlling  entity,  if  any.  All 
affiliates  should  have  the  same  name  for  line 
Ic.  Line  2  requests  the  principal  business 
name  under  which  the  company  conducts 
carrier  activities.  This  would  typically  be  the 
name  that  appiears  on  customer  bills,  or  the 
name  used  when  service  representstives 
answer  customer  inquiries.  For  example, 
American  Telephone  and  Telegraph.  Inc. 
might  show  AT&T.  Line  3  requests  the 
complete  mailing  address  of  the  corporate 
headquarters.  Line  4  requests  a  telephone 
number  that  can  be  used  for  customer 
inquiries.  Information  provided  in  Block  1 
will  be  published  in  the  industry  Analysis 
Division  Carrier  Locator. 

B.  Block  2:  Carrier  Revenue  for  Calendar 
Year  1993 

1.  Column  (b) 

Provide  gross  revenues  for  all 
telecommunications  services  for  calendar 
1993.  Cross  revenues  include  revenues  from 
regulated,  detariffed,  and  nonregulated 
telecommunications  services.  Gross  revenues 
should  not  include  nontelecommunications 
services,  such  as  the  lease  of  customer 
premises  equipment.  Gross  revenues  consist 


of  total  revenues  billed  to  customers  with  no 
allowances  for  uncollectibles.  Billed 
revenues  may  be  distinct  from  booked 
revenues.  NECA  pcx)l  companies  should 
report  the  actual  gross  billed  revenues  (CABS 
Revenues)  reported  to  the  NECA  pcx)!  and  not 
settlement  revenues  received  from  the  pcx)l. 
For  international  services,  gross  revenues 
consist  of  gross  revenues  billed  by  U.S. 
carriers  with  no  allowances  for  settlement 
payments.  Gross  revenues  should  also 
include  any  surcharges  on  communications 
services  that  are  billed  to  the  customer  and 
either  retained  by  the  carrier  or  remitted  to 
a  non-government  third  parly  under  contract. 
Gross  revenues  should  exclude  taxes  and  any 
surcharges  that  are  not  recorded  as  revenue, 
but  which  are  instead  remitted  to  government 
bodies.  Carrier  revenue  data  for  calendar 
1993  should  be  taken  from  the  latest 
available  company  official  records  as  of  Apiril 
1994. 

Report  carrier  revenues  using  the 
categories  shown  in  column  (a)  of  Block  2. 
Carriers  required  to  use  the  I'niform  System 
of  Accounts  (DSOA)  prescribed  in  Part  32  of 
the  Commission's  rules  should  base  their 
response  on  their  USOA  account  data.  Other 
carriers  should  divide  gross  revenues  based 
on  the  following  descriptions. 

Line  (5) — Local  exchange  service — should 
include  the  basic  local  service  revenues  of 
IcKal  exchange  carriers  except  for  local 
private  line  revenue,  access  revenues,  and 
revenues  from  providing  mobile  or  cellular 
services  to  the  public:.  Line  (5)  should 
include  Account  5001 — basic  area  revenue; 
Account  5002 — Optional  extended  area 
revenue;  Account  5003 — Cellular  mobile 
revenue  (revenue  to  the  local  exchange 
carrier  for  messages  between  a  cellular 
customer  and  another  station  within  the 
mobile  service  area);  Account  5050 — 
Customer  premises  revenue;  Account  5060 — 
Other  local  exchange  revenue;  and.  Account 
5069 — Other  IcKal  exchange  revenue 
settlements.  Line  (5)  should  also  include 
amounts  in  Account  5004 — Other  mobile 
services  revenue — that  were  derived  from 
connecting  with  mobile  service  carriers. 

Line  (5)  should  not  include  Account 
5010 — pay  telephone  revenues.  Such 
revenues  should  be  included  in  line  (11) — 
Operator  service  and  pay  telephone  revenues. 
In  addition.  Line  (5)  should  not  include 
revenues  from  the  Universal  Service  Fund 
and  Lifeline  Assistance  Revenues 
(reimbursement  for  the  waived  portion  of 
subscriber  line  charges).  Such  revenues 
should  be  included  in  Line  (9) — interstate 
access  revenues. 

Line  (6) — Local  private  line  service — 
should  include  revenues  from  providing 
IcKal  services  that  involve  dedicated-circuits, 
private  switching  arrangements  and/or 
predefined  transmission  paths.  Line  (6) 
should  include  amounts  recorded  in  Account 
5040 — Local  private  line  revenue. 

Line  (7) — Mobile  radio,  cellular,  and 
paging — should  Include  revenues  from  the 
provision  of  mobile  radio,  cellular,  and 
paging  services  to  the  public  Line  (7)  should 
also  include  amounts  in  Account  5004 — 
Other  mobile  services  revenue — that  were 
derived  from  providing  service  directly  to  the 
public. 


Line  (8)— Alternative  access,  PCS  &  other- 
should  include  all  other  Icxal  service 
revenues,  including  revenues  for  competitive 
acciess  providers,  personal  communications 
services  (PCS),  etc  Line  (8)  should  Include 
Account  5200 — Miscellaneous  revenue. 

Long  distance  revenues  include  intrastate, 
interstate,  and  international  long  distance 
services.  Divide  long  distance  revenues 
between  access  service,  operator  service, 
other  switched  service,  long  distance  private 
line  services,  and  all  other  long  distance 
services. 

Line  (9) — Interstate  access — should  include 
revenues  in  Account  5081— End  User 
revenue;  Account  5082— Switched  access 
revenue:  and.  Account  5083— Special  access 
revenue.  In  addition,  line  (9)  should  include 
revenues  from  the  Universal  Service  Fund 
and  Lifeline  Assistance  Revenues 
(reimbursement  for  the  waived  portion  of 
subscriber  line  charges).  Only  carriers 
collecting  revenues  pursuant  to  interstate 
access  tariffs  filed  with  the  FCC  should  be 
reporting  non-zero  amounts  on  line  (9). 

Line  (10) — Intrastate  access — should 
include  revenues  in  Account  5084 — State 
access  revenue.  Only  carriers  collecting 
revenues  pursuant  to  intrastate  access  tariffs 
should  be  reporting  data  in  line  (10). 

Line  (11)— Oi)erator  service  and  Pay 
Telephone — should  include  all  calling  card 
or  credit  card  calls,  person  to  person  calls, 
and  calls  with  alternative  billing 
arrangements  such  as  third  number  billing 
and  collect  calls.  In  addition,  Line  (11) 
should  also  include  all  pay  telephone 
revenue,  including  all  revenue  in  Account 
5010.  Operator  service  revenues  should 
include  all  toll  traffic  from  coin,  public  and 
semi-public,  accommodation  and  prison 
telephones. 

Line  (12) — Non-operator  switched  toll 
service — should  include  amounts  from 
Account  5100 — Long  distance  message 
revenue — except  for  amounts  reported  in 
Line  (11).  Line  (12)  includes  WATS.  800, 
900,  "WATS  like"  and  similar  switched 
service. 

Line  (13) — Long  distance  private  line 
scr\'ice — should  include  revenue  from 
dedicated  cirruits,  private  switching 
arrangements,  and/or  predefined 
transmission  paths,  extending  beyond  the 
basic  service  area.  Line  (13)  should  include 
Account  5120 — Long  distance  private 
network  revenue. 

Line  (14) — All  other  long  distance — should 
include  all  other  revenues  from  providing 
long  distance  communications  services.  Line 
(14)  should  include  Account  5160 — Other 
long  distance  revenue. 

Total  the  figures  in  column  (b)  for  Line  (5) 
through  Line  (14)  and  enter  this  amount  in 
Line  (15b).  This  should  represent  the  t.otal 
communications  revenues  for  the  company. 
2.  Column  (c)  and  Column  (d) 

For  each  entry  in  Line  (5)  through  Line 
(14),  estimate  the  percentage  of  revenues  in 
Column  (b)  that  are  for  interstate  and/or 
international  service,  and  enter  this 
percentage  in  Column  (c).  Interstate  revenues 
include  all  revenues  received  for  calls  that  do 
not  originate  and  terminate  in  the  same  state. 
For  example,  if  a  cellular  carrier  collects  a 
fixed  amount  of  revenue  per  minute  of  traffic. 


and  S0%  of  minutes  are  interstate,  then 
interstatp  rpvpnu^s  vvmild  include  10%  of  the 
per  minute  revenues. 

Wherever  possible,  carriers  should 
calculate  the  percentage  of  total  revenues  that 
are  interstate  by  using  information  from  their 
book3  of  accounts  and  other  internal  data 
reporting  systems.  Carriers  who  cannot 
calculate  a  percentage  by  using  information 
from  their  books  of  accounts  and  other 
internal  data  reporting  systems,  may  elect  to 
rely  on  a  special  study  to  estimate  the 
percentages.  Place  a  check  mark  in  Column 
(d)  if  the  percentage  shown  in  Column  (c) 
was  based  on  a  study  e.g.,  not  based  on  a 
direct  calculation  from  revenue  amounts 
taken  frwm  the  carrier's  book  of  account. 
3.  Column  (e) 

Multiply  the  gross  revenues  reported  in 
Column  fb)  by  the  interstate  percentages 
reported  in  Column  (c).  putting  the  results  in 
Column  (e).  The  sum  of  the  figures  in 
Column  (e).  Lines  (5)  through  (14),  should  be 
entered  in  Line  (15e). 

C.  Block  3:  Calculation  of  Contribution 

Use  block  3  in  the  worksheet  to  calculate 
the  TRS  contribution  for  the  period  May  1, 
1994  through  April  30.  1995.  Total  interstate 
revenues  from  Line  (15e)  should  be  copied  to 
Line  (16).  This  amount  must  be  multiplied  by 
the  Contribution  Rate  shown  in  Line  (17). 
with  the  result  entered  in  Line  (18).  The 
contribution  rate  is  0.00030  for  the  1994 
filing  year. 

If  the  result  of  the  calculation  is  less  than 
SlOO,  then  the  total  contribution  is  $100.  If 
the  total  contribution  is  less  than  $1,200. 
then  the  carrier  should  remit  the  total 
contribution  with  the  worksheet.  If  the  total 
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liability  is  equal  to  or  greater  than  SI. 200, 
then  the  carrier  may  elect  to  make  12  equal 
monthly  payments.  The  monthly 
contibution  should  be  calculated  as  the 
amount  in  Line  (18)  divided  by  12.0.  rounded 
to  the  nearest  whole  dollar.  Enter  the  amount 
of  the  April  26. 1994  fund  contribution  in 
Line  (19).  If  the  carrier  elects  to  make 
monthly  contributions,  the  eleven  additional 
monthly  contributions  must  l)e  received  by 
the  26th  of  succeeding  months.  May  1994 
through  March  1995. 

Section  II — B  above  provides  directions  for 
mailing  the  completed  TRS  Fund  Worksheet 
and  checks  for  amounts  due  to  the  FCC  Fund 
Administrator.  Carriers  who  check  the  box  in 
Line  (19)  will  receive  monthly  payment 
reminders.  These  reminders  will  be  mailed  to 
the  address  shown  in  Line  (3).  Contact  the 
NECA.  the  FCC  Fund  Administrator  to  make 
other  arrangemonts.  Failure  to  receive  a 
reminder  notice  will  not  justify  late 
payments. 

D.  Block  4.  Certification 

An  officer  of  the  fund  contributor  must 
examine  the  data  provided  in  the  TRS  Fund 
Worksheet  and  certify  that  the  information 
provided  therein  is  accurate.  In  addition,  the 
fund  contributor  should  provide  the  name  of 
a  contact  person  who  can  provide 
clarifications,  if  necessary,  and  who  could 
serve  as  the  first  point  of  contact  in  the  event 
that  either  the  FCC  or  the  FCC  Fund 
Administrator  should  choose  to  audit 
information  provided  by  the  company. 

Line  (26)  provides  a  check  off  to  show 
whether  the  worksheet  is  the  original  filing 
for  1994.  or  whether  the  worksheet  is  a 
revised  1994  filing.  A  carrier  must  file  a 
revised  worksheet  if  it  discovers  an  error  in 


the  data  that  it  reports.  Carriers  generally 
close  their  t)ooks  for  financial  purposes  by 
April.  Carriers  should  not  report  routine  out 
of  period  adjustments  to  revenue  data  unless 
such  adjustments  would  affect  a  reported 
amount  by  more  than  10%.  Carriers  should 
not  file  a  revised  Form  431  to  reflect  mergers, 
acquisitions,  or  sale  of  operating  units.  In  the 
event  that  a  carrier  that  filed  a  Form  431  no 
longer  exists,  the  successor  company  to  the 
carrier's  assets  or  operations  is  responsible  to 
continue  making  pa>Tnents  for  the  funding 
period. 

rv.  Reminders 

—Each  affiliate  or  subsidiary  must  file 
separately.  Each  should  show  the  same 
holding  company  name  on  Line  Ic. 

—Provide  data  for  all  lines  that  apply.  Show 
a  zero  for  all  items  where  the  carrier  had 
no  revenue  for  calendar  1993. 

— Only  LECs  should  be  reporting  revenue  on 
Line  5. 

—Only  carriers  with  access  tariffs  should  be 
reporting  access  revenues  on  line  9  and 
line  10. 

—All  pay  telephone,  credit  card,  debit  card, 
and  operator  assisted  revenue  should  be 
included  on  Line  11. 

—Check  the  special  study  box  for  each  line 
where  the  percentage  of  interstate  revenues 
cannot  he  directly  calculated  from  revenue 
amounts  taken  from  the  carrier's  books  of 
account. 

— Include  the  legal  name  of  the  carrier  (Line 
la)  on  all  TRS  fund  checks.  Also  include 
the  TRS  company  code  on  checks.  The  TRS 
company  code  is  assigned  by  NECA.  the 
fund  administrator. 

BILUNO  CODE  6712-01-M 


24156 


Federal  Register  /  Vol.  59,  No.  89  /  Tuesday.  May  10,  1994  /  Notices 


1994  TRS  FUND  WORKSHEET 


Approved   ty  OMB 

3360-0538 
Explrtt   02/2a/9S 


(Pioase  read  msTr-v^tcns  be'ore  cor^pw 

,r,3) 

Estreated  A*erage  Bv-roeo  Hours  Per  Resporje:  2  hqji-s 

Block   1:  Carrlw    Idtrrtlfleatlon 

TRS  Co'-^pary  Code  sopped  Dy  ^^CA    vl 

la  Legal  Name  of  Carrer 

► 

10   Prmccal   Commuriicaticns    Bo^iTWSS   Co^eCK   onv   crie) 

□  lEC  □ce'iutar  □vtoSite 

J~l  Resgl'er IJ  n'ifar  (6x3:310): 


Dosp 


Qixc 


CU  Cap        Q  p?/  Teiephof^e 


:  c  "3  Cc^cyy 


2  P'l-c  pal  Business   Name   'c  CaT-e*' 


3  Corr^oiete  ^^^,llng   Asaress  of  Car'er 
Co''PD''a!e  HeacOuarters 


4   ''ei9S''0'ie   0  fc  Cus'QTier  irq:jir'es 


±1. 


Block  2:  Carrier  revenue  for  calendar  year   1993 
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Block   3;  Calculation   oi  Contribution 


Note:  Please  report  whole  doi^ars   wll^o^Jt   further  roundup 


16  mrerstste  Revenues   from  L»>e    I5e 

$ 

17   Contr-6ution   Rate: 

X   0  00030 

18  Total  CONTRIBUTION   tor  April    1994  through  March    1995:  im*    18  x  ime    17 
(T^e  miprmjn    conmeution    is   SlOO) 
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19  Contrioution  to  be  paid  this  momh: 

(Enter  the  »T>our>t    from  un«    18  if  iT  o  less  than  $1200.  Otherwise,  the  contributor 
rriai  dMida  ime    18  by   12.0  to  calculate  equal  month^  contributions). 
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Block   4:  Certification 

I  certify  that  I  ann  an  officer  of  th«  carrier  named  abov«,  that  I  have  examined  tha  foregoing  report  and  that  to  the  bett 
of  my  knoMledge,  Information  and  belief,  all  ttatementa  of  fact  contained  In  thia  worksheet  ire  true  and  that  tsid 
worksheet  la  an  acctxata  statement  of  tha  affa^s  of  th*  above  named  carrier  for  the  period  January  1.  1993  ttrough 
December  31,   1993. 


20  Printed  Name  of  Officer 


2 1    Pps't'on    with    earner 


22  Signaiura 


23  Ca'e 


24  Contact  Person 


25  Telephone  isK/nber  of  Contact  Person    |  ^      ( 
25   This   filing    is:      I    I      Qngiral    filmg    for    1994 


)- 


11     Revised   fi'mg    for    1934 


Mall  check*  to:  NECA  TRS  P.O.  Box  360090  PItltbirsh,  PA   15251-6090.  For  additional  Information  call  NECA  201-664-6173. 

Mail  worksheet  and  photocopy   of  check*  to-  NECA    -  FCC  TRS  Fund   Administration    100  South  Jefferson   Rd.  Whippany,    NJ  07961 

PERSONS   MAKING  WILLFUL  FALSE  STATEMENTS    IN  TVIE  WORKSHEET    CAN  BE  PUNISHED    BY  FINE   OR  IMPRISONMENT 

UNDER   THE   COMMUNICATIONS    ACT.   47   U  S  C.    220(e). 
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1 J  itice  to  individuals:  Section 
64  E  04!c)(4Kiii)  of  the  Commission's  Rules 
rec  t  ires  all  carriers  providing  interstate 
ser  ifice  to  complete  this  worlisheef  and  to 
coilribufe  fundinp  for  interstate 
To  t; communications  Rslay  Services  (TRS). 
Thi !  c.oUwMon  of  infonnation  and  fee^  stems 
fro;  r  the  Commission's  authority  under  the 
Coi  r.  munirations  Act  of  1934.  Sections  4.  48, 
48  3  tat.  1066.  as  amended,  47  U  S.C  154 
unlriss  otherwise  noted.  Interpret  or  apply 
Sections  201.  211.  218.  213.  220,  225,  48  Stat. 
1073,  1077,  asa.T.ended;47  U.S.C  201   211 
21?  ,]219,  220,  225.  The  data  in  the  report  will 
be  1  ite«i  to  ensure  that  carriers  properly  fund 
inn  TJstate  TRS.  S<;i^tod  information 
proiidod  in  the  worksheet  will  be  ma<lc 
ava  Ifible  to  the  public  in  a  manner  consistent 
wit  vthe  Commission's  Rules.  All  carriers 
providing  ii.terstate  telecommunications 
service  must  file  this  worksheet.  Other 
Inietnmmunications  carriers  may  voluntarily 
file  Jhis  worksheet. 

The  foregoing  .Notice  is  required  by  the 
Privacy  Act  of  1974,  P.L  93-579.  December 
31,  1974.  5  use.  552(aHc)(3).  and  the 
Paperwork  Reduction  Act  of  1980,  P  L  96- 
511.  Section  3504(c)(3). 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  2  hours 
per  response  including  the  time  for  reviewing 
instructions,  searching  existing  data  sources, 
gathering  and  maintaining  the  data  needed, 
and  completing  and  reviewing  the  collection 
of  infiirmation.  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect  of 
this  collecbon  of  information,  including 
suggBstions  for  reducing  the  reporting  burden 
to  th«  Federal  Communications  Commission, 
Records  .Management  Division.  Washington, 
DC  20554,  and  the  OfRce  of  Information  and 
Regulatory  Affairs,  Ofrice  of  Manajjement  and 
Budget.  Paperwork  Reduction  Project  (3060- 
0536).  Washington.  DC  20503. 
IFR  Doc.  94-11067  Filed  5-9-94;  8:45  am) 
BtLUfM  COOC  S7t2-0t-M 


[Report  Na  2009] 

Petitions  for  Reconsideration  of 
Actions  In  Rulemaking  Proceedings 

May  &,  1994. 

F  vTJtitions  for  reconsiderations  and 
diirincations  have  been  fited  in  the 
CoinWiission  rulemaking  proceedings 
listed:  in  this  Public  Notice  and 
publUhed  pursuant  to  47  CFR 
§1.4|29(e).  The  full  text  of  these 
docijments  are  available  for  viewing  and 
copvling  in  room  239,  1919  M  Stn^t, 
NVV,  Washington,  DC  or  may  be 
pure  wsed  from  the  Commission's  copy 
contiactor  ITS,  Inc.  (202)  857-3800. 
0;)LK;$!tion  to  these  petitions  must  be 
filed  May  25,  1994.  See  §  1.4(b)(1)  of  the 
Comnjission's  mies  (47  CFR  1.4(b)(1)). 
Replifis  to  an  opposition  must  be  filed 
withi:!  19  days  a.ter  the  time  for  filing 
oppositions  has  expired. 

Siibject:  Amendment  of  the 
Commission's  Rules  to  Establish  New 
Narrowband  Renewal  Communications 


Ser\'ices  (Gen.  Docket  No.  90-314,  ET 
Docket  No,  92-100). 

Number  of  Petitions  Filed:  1. 
Fedtnral  Communications  Commission. 
William  F.  Calon. 
Act)Pif  Secretory. 
iFR  Doc.  94-1 1 1 71  Filed  5-9-94,  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1 022-D  R] 

Tennessee;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
Action:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee,  (FEMA-1 022-DR),  dated 
April  14.  1994,  and  related 
determinations. 
EFFECTIVE  DATE:  May  3,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Can-.pbeil,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Tenne.ssee  dated  April  14,  1994,  is 
hereby  amended  to  include  Public 
Assistance  for  tlie  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  Pre.sident  in  his  declaration  of  Apnl 
14. 1994: 

Blount.  Hamilton,  Jefferson.  Monroe,  Polk, 
Sevier,  and  Unicoi  Counties  for  Public 
Assistance.  (Already  designated  for 
Individual  Assistance.) 

Gocke,  Grainger.  Hawkins.  Fohnson,  Marion, 
Putnam  and  Van  Buren  Counties  for 
Individual  and  P»;b!ic  Assistance. 

(Catali>g  of  Federal  Do.Tiestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Richard  W.  Knmm, 

Ai,sociate  Dire^or,  Response  and  Rermvry 
DirtH- (orate. 

IFR  Drx:.  94-11221  Filed  5-9-94;  8:45  am| 

BILLING  CODE  e71S-a2-M 


(FEMA-1 025-OR] 

Texas;  Major  Disaster  and  Related 
Determinations 

AGENCY:  hedera!  Emergency 
Managenient  Agfcnc7  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 


disar.ter  for  the  State  of  Texas  (FEMA- 
1026-DR),  dated  April  29,  1994.  and 
related  determinations. 

EFFECTIVE  DATE:  April  29.  1994 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell,  Response  and 
Recover>'  Directorate,  Federal 
Emergency  Management  Agency, 
-     Washington,  DC  20472,  (202)  646-3fi06. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  April 
29.  1994.  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C 
5121  er  seg),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Texas,  resulting 
from  severe  storms  and  tornadoes  on  April 
25.  1994  and  continuing,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  mator 
disaster  declaration  under  the  Rob«rl  T. 
Stafford  Disaster  Relief  and  Emergen<;y 
Assistance  Act  ("the  Stafford  Act  ).  I. 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Texas. 

In  order  to  provide  Federal  assistant*,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas.  Public 
Assistance  may  be  added  at  a  later  date,  if 
nxjuested  and  warranted.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplomcDtal.  any  Federal  funds  pmvided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  \he 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facihty  and  Public  Housing 
Assistance.  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Dell  Greer  of  the  Federal 
Emergency  Management  As^ency  to  act 
as  the  Federal  Coordinating  Officer  for 
this  di»clared  disaster. 

I  do  hereby  dete.'^ine  the  following 
areas  of  the  State  of  Texas  to  have  been 
affected  adversely  by  this  declared 
m-TJor  disaster: 

Cooke  and  Dallas  Counties  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

James  L  Witt, 

Director. 

(FR  Doc  94-11222  Filed  5-9-94;  8.45  am] 
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FEDERAL  RESERVE  SYSTEM 

Compass  Bancorp,  et  al.;  Formations 
of;  Acquisitions  by;  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Rfi^firve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
nrocessing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reser\'e  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  6. 
1994. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue,  Boston.  Massachusetts 
02106: 

1.  Compass  Bancorp,  New  Bedford, 
Massachusetts;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  Compass  Bank  for  Savings. 
New  Bedford.  Massachusetts,  and 
thereby  indirectly  acquire  9.74  percent 
of  the  voting  shares  of  Mayflower 
Cooperative  Bank.  Middleborough, 
Massachusetts. 

Upon  the  reorganization.  Compass 
Bank  for  Savings  will  continue  to 
participate  in  the  Massachusetts  Savings 
Bank  life  Insurance  program. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
MinneapoUs,  Minnesota  55480: 

1.  Non%-est  Corporation,  Minneapolis, 
Minnesota:  to  acquire  100  percent  of  the 
voting  shares  of  Copper  Bancshares, 
Inc..  Silver  City,  New  Mexico,  and 
thereby  indirectly  acquire  American 
National  Bank  of  Silver  City.  Silver  City 
New  Mexico. 

C  Federal  Reserve  Bank  of  Kansas 
City  (Stephen  E.  McBride.  Assistant 


Vice  President)  925  Grand  Avenue. 
Kansas  City,  Missouri  64198: 

J.  Morrill  Bancshares,  Inc..  Sabetha. 
Kansas;  to  acquire  100  percent  of  the 
voting  shares  of  Morrill  &  Janes 
Bancshares,  Inc.,  Hiawatha,  Kansas,  and 
thereby  indirectly  acquire  Morrill  and 
Janes  Bank  and  Trust  Company, 
Hiawatha,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  4. 1994. 
Jennifer  ].  Johnson. 
Associate  Secretary  of  the  Board. 
IFK  Doc.  9411237  Filed  5-9-94;  8;45  am] 

BILUNC  COOE  621<M>1-F 


Garrett  Bancshares.  Ltd.,  et  aL;  Notice 
of  Applications  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 


or  the  offices  of  the  Board  of  Governors 
not  later  than  May  31,  1994. 

A.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

I.  Garrett  Bancshares,  Ltd., 
Bloomfield,  Iowa;  to  engage  de  novo 
through  its  subsidiary  in  the  making  and 
servicing  of  loans,  for  the  one  time 
extension  of  credit  to  North  Side  of  the 
Square,  Inc.,  a  wholly  owned  subsidiary 
of  Garrett  Bancshares'  subsidiary  bank. 
Davis  County  Savings  Bank,  Bloomfield. 
Iowa,  pursuant  to  §  225.25(b)(1)  of  the 
Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  First  State  Bancorp,  Inc..  La  Crosse. 
Wisconsin;  to  engage  de  novo  through 
its  subsidiary  Community  First 
Development  Corporation,  La  Crosse. 
Wisconsin,  in  establishing  a  community 
development  corporation  pursuant  to  § 
225.25(b)(6)  of  the  Board's  Regulation  Y, 
and  engage  in  the  construction  of  low- 
and  moderate-income  housing  in  and 
around  the  La  Crosse,  Wisconsin  area;  to 
construct  or  rehabilitate  rental  housing 
for  low-and-moderate  income  familes; 
and  to  purchase,  rehabilitate  and  sell 
affordable  owner-occupied  housing  for 
low  and  moderate  income  persons. 

2.  Nom'est  Corporation,  Minneapolis, 
Minnesota;  to  engage  de  novo  in  forming 
a  joint  venture.  Legacy  Mortgage,  which 
will  engage  in  residential  mortgage, 
lending  business  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 
The  joint  venture  will  be  equally  owned 
by  one  of  Norwest's  subsidiaries, 
Norwest  Mortgage,  Inc.,  and  Heritage 
Realtors.  Centerville,  Ohio.  These 
activities  will  be  conducted  in  the  state 
of  Ohio. 

Board  of  Governors  of  the  Federal  Reserve 
.System,  May  4,  1994. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
jFR  Doc.  94-11238  Filed  5-9-94;  8:45  ami 

BILUNG  COOE  621041-^ 


J.P.  Morgan  &  Co.  Incorporated; 
Permissible  Nont>anking  Activities; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
94-10526)  published  on  page  22853  of 
the  issue  for  Tuesday.  May  3,  1994. 

Under  the  Federal  Reserve  Bank  of 
New  York  heading,  the  entry  for  JP 
Morgan  &  Co.  Incorporated  is  revised  to 
read  as  follows: 

1.  J.P.  Morgan  &■  Co.  Incorporated, 
New  York.  New  York;  to  retain  a 
partnership  investment  of  39.6  percent 
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of  equity  and  to  increase  its  interest  to 
59.4  percent,  and  thereby  engage  in 
community  development  activities 
pursuant  to  §  225.25(b)(6)  of  the  Board's 
Regulation  Y;  to  retain  6.06  percent 
equity  iiiterest  in  The  New  York  Equity 
Fund  1989  Limited  Partnership  and  a 
18.73  percent  partnership  interest  in 
HUIXrrC  Limited  Partnership,  and 
thereby  engage  in  community 
development  activities  pursuant  to  § 
225.25aj)(6)  of  the  Boards  Regulation  Y. 

Comments  on  this  application  must 
be  received  by  May  27,  1994. 

Bopni  of  Governors  of  the  Federal  Resrr\'e 
System,  May  4,  1994. 
lennifbr  |.  Johnson, 

Assovinte  Secretary  of  the  Board. 

IFK  Doc.  94-11239  Filed  .S-9-94:  8.45  am| 

BILUNQ  CODE  e210-01-F 


Norwest  Corporation;  Acquisition  of 
Company  Engaged  In  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  2Z5.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank!  Holding  Companv  Act  (12  U.S.C 
1843|c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  .securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  Is  available  for 
immediate  inspei::tion  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
proces.sing.  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
detTossed  or  unfair  competition, 
conflicts  of  interests,  or  uasound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  mu.sf  be 
accompanied  by  a  statt-meut  of  tlio 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
ev ideate  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 


commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regartling  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Goveniors  not  later  than  June  6,  1994. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  acquire  American  Land 
Title  Company  of  Kansas  City,  Inc.. 
Kansas  Gty.  Missouri,  and  thereby 
engage  in  activities  customary  of  title 
insurance  agencies  operating  in  the 
states  of  Mis.souri  and  Kansas,  including 
acting  as  agent  for  the  title  insurance 
company  in  is.suing  commitments  and 
polic:ies  of  title  insurance;  acting  as 
escrow  agent  in  real  estate  transaction"?; 
and  providing  real  estate  settlement 
.services,  pursuant  to  §  225, 25(b)(3)  of 
the  Boards  Regulation  Y  and  Norwest 
Corporation,  76  Federal  Reserve 
Bulletin  1058(1990). 

Board  of  Governors  of  the  Federal  Ri'snrve 
.System.  May  4,  1994 

Jennifer  J.  Johnson, 

Associate  Secrntary  of  the  Board. 

IFR  Doc.  9411240  Filfd  5-9-94:  8:45aml 
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FEDERAL  TRADE  COMMISSION 

Notice  of  State  Application  for 
Exemption  From  the  Provisions  o(  the 
Fair  Debt  Collection  Practices  Act 

AGENCY:  Federal  Trade  Comm.ission. 
ACTION:  Invitation  to  comment  on 
requested  exemption  from  the 
provisions  of  the  Fair  Debt  Collection 
Practices  Act. 


SUMMARY:  The  Commission  is  hereby 
publishing  a  notice  that  the  State  of 
Maine  has  filed  an  application  for 
exemption  from  the  provisions  of  the 
Fair  Debt  Collection  Practices  Aci  for 
various  classes  of  debt  collt'ction 
practices  in  Maine. 
DATES:  Written  comments  will  btj 
accepted  until  August  8.  1994. 
ADDRESSES:  Comments  may  be  filed  in 
person  or  mailed  to:  Secretary.  Federal 
Trade  Cx)mmission.  6th  &  Pennsylvania 
Avenue  NVV.,  Washington  DC  20580. 
Requests  for  copies  of  the  application 
and  of  the  Fair  Debt  Collection  Practices 
Ac-t  should  be  directed  to  the  Federal 
Trade  Commission  Public  Reference 
Branch.  Room  130;  telephone  (202)  326- 
2222. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  LeFevre  or  Roger  J.  Fitzpatrick. 
Division  of  Credit  Practices,  Bureau  of 


Consumer  Protection.  Federal  Trade 
Commission,  Washington,  DC  20580 
(202) 326-3224. 

SUPPLEMENTARY  INFOHMATKX:  The  Fair 
Debt  Collection  Practices  Act,  15  U.S.C. 
1691  et  seq.  ('Act"  or  "federal  Ac  t"). 
prohibits  a  number  of  deceptive,  unfair 
and  abusive  practices  by  third  party 
debt  collectors.  The  Act  prohibits  debt 
colIet.-tors  from  using  false  or  misleading 
statements,  harassing  or  abusive 
conduct  or  any  unfair  methods  to  coiled 
debts.  Among  those  things  which  are 
specifically  prohibited  are  making  false 
threats  to  coen.e  payment  (such  as  fal.se 
threats  of  suit);  using  deceptive 
collection  notices  that  falsely  appear  to 
be  from  an  attorney  or  a  court;  and 
engaging  in  any  sort  of  harassment,  such 
as  threatening  violence,  using  profanity 
and  obscenities,  or  making  continuous 
phone  calls.  The  Act  also  restricts  the 
extent  to  which  debt  collet:tors  may  call 
a  consumer  at  work,  and  prohibits  them 
from  making  calls  to  consumers  very 
early  in  the  morning  or  late  at  night. 
With  a  few  narrow  exceptions,  it 
prohibits  collectors  from  contacti:ig 
third  parties  and  revealing  the  existent  o 
of  a  consumer's  debt.  In  addition,  the 
Act  prohibits  collectors  from  adding 
charges  to  a  debt  unless  the  consumer 
involved  agrees  to  them  or  they  a.-e 
permitted  by  law,  and  from  filing  suit 
against  a  c;onsumer  outside  of  the 
district  (1)  of  the  consumer's  residents? 
or  (2)  where  the  contract  creating  the 
debt  was  signed. 

Under  the  Act.  if  a  consumer  disputes 
the  debt  in  writing,  the  collector  is 
required  to  stop  all  collection  efforts 
until  the  debt  is  verified.  The  Act  also 
states  that  if  the  consiuner  demands  in 
WTiting  that  the  debt  collector  cease  ail 
further  collection  efforts,  the  debt 
collector  must  comply  even  if  the  debt 
is  valid.  Finally,  the  Act  gives  a 
consumer  the  right  to  bring  suit  against 
a  debt  collector  in  any  court  for 
violations  of  the  Act  and,  if  successful, 
receive  actual  damages  and  additional 
damages  up  to  $1,000.  as  well  as  costs 
and  attorney's  fees. 

The  Act  is  enfoned  primarily  by  the 
Federal  Trade  Commission.  A  violstion 
of  the  Act  is  deemed  an  unfair  or 
deceptive  practice  in  violation  of  the 
Federal  Trade  Commis.sion  Act.  All  of 
the  functions  and  powers  of  the  Federal 
Trade  Commission  Act  are  available  to 
the  Commission  to  enforce  compliance 
by  any  person  with  the  Act.  The 
Commission  may  enforce  the  provisions 
of  the  Act  in  federal  courts  seeking  i;ivil 
penalties  and  injunctive  and  other  relief 
as  appropriate. 

The  Act  requires  that  the  Commission 
exempt  from  its  requirements  any  class 
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of  debt  collection  practices  within  any 
State  if  the  Commission  determines 
under  the  law  of  that  State  that  a  class 
of  debt  collection  practices  is  subject  to 
requirements  substantially  similar  to 
those  imposed  by  the  Act,  and  that  there 
is  adequate  provision  for  enforcement. 

The  Commission  has  promulgated 
procedures  for  State  application  for 
exemption  from  the  provisions  of  the 
Act  which  are  published  in  16  CFR  901 
et  seq.  (1992)  ("Rule").  Section  901.2  of 
the  Rule  provides  that  any  State  may 
apply  to  the  Commission  for  a 
determination  that  under  the  laws  of 
that  State,  any  class  of  debt  collection 
practices  within  that  State  is  subject  to 
requirements  that  are  substantially 
similar  to.  or  provide  greater  protection 
for  consumers  than,  those  imposed 
under  Sections  803  through  812  of  the 
Act  and  that  there  is  adequate  provision 
for  State  enforcement  of  such 
requirements.  Section  901.4  of  the  Rule 
describes  the  criteria  for  making  the 
determination.  In  making  that 
determination  the  Commission 
primarily  will  consider  each  provision 
of  the  State  law  in  comparison  with 
each  corresponding  provision  in 
Sections  803  through  812  of  the  Act, 
and  not  the  Sate  law  as  a  whole  in 
comparison  with  the  Act  as  a  whole. 

Section  901.3  of  the  Rule  requires  that 
an  application  be  accompanied  by  a 
variety  of  documents  including  (1)  the 
State  law;  (2)  a  comparison  of  the 
provisions  of  the  State  law  with  various 
sections  of  the  Act;  (3)  a  copy  of  the  full 
text  of  the  law  that  provides  for  its 
enforcement;  (4)  a  comparison  of  the 
provisions  of  the  law  that  provides  for 
enforcement  with  the  provisions  of 
Section  814  of  the  Act;  and  (5)  a 
statement  identifying  the  State  office 
designated  to  administer  the  State  law 
along  with  a  description  of  the  ability  of 
that  office  to  effectively  administer  the 
statute.  If  an  application  is  filed  in 
accordance  with  these  procedures. 
Section  901.5  states  that  the  filing  shall 
be  published  in  the  Federal  Register. 
Section  901.6  provides  that  the 
Commission  may  grant  an  exemption 
under  the  provisions  of  the  Rule. 

On  February  25. 1993.  the  State  of 
Maine  Bureau  of  Consumer  Credit 
Protection  ("applicant")  filed  an 
application  seeking  exemption  from  the 
provisions  of  the  federal  Act  for  various 
classes  of  debt  collection  practices  in 
Maine  governed  by  Title  32  of  Maine 
Revised  Statutes,  section  11001  et  seq 
Maine  seeks  an  exemption  for  the 
following  classes  of  practices:  collection 
by  means  of  the  mails  and  other  inter- 
state and  intra-state  written 
communication;  collections  by  use  of 
telephone  and  other  electronic  means  of 


transmission;  in-person  collection;  and 
repossession  or  other  "enforcement  of 
security  interest"  activity. 

On  May  27.  1993.  applicant  filed  an 
addendum  to  its  application  of  February 
25.  1993.  stating  that  certain  changes 
had  been  made  to  Title  32  of  the  Maine 
Revised  Statutes.  Section  11002.6.  The 
definition  of  the  term  "debt  collector" 
was  broadened  to  include  attorneys 
whose  principal  activities  include 
collection  of  debts  for  clients. 
Subsection  6  was  further  amended  by 
including  within  the  definition  of  debt 
collector  any  person  who  regularly 
engaged  in  the  enforcement  of  security 
interests  securing  debts,  but  excluding 
any  person  who  retrieves  collateral 
when  a  consumer  has  voluntarily 
surrendered  possession.  A  new  Section 
11017  authorizes  a  debt  collector  to  take 
possession  of  collateral  after  default 
under  certain  conditions. 

Applicant  asserts  that  the  provisions 
of  Maine's  Fair  Debt  Collection  Practices 
Act  ("state  Act").  32  Maine  Revised 
Statutes  Annotated.  Section  11001  et 
seq.,  and  related  statutes  are 
substantially  similar  to.  or  provide 
greater  protection  for  consumers  than, 
the  equivalent  provisions  of  the  federal 
Act,  and  that  the  State  of  Maine  is  able 
to  provide  appropriate  enforcement  of 
the  state  Act's  requirements. 

/.  Description  of  Differences  Between  the 
Federal  Act  and  State  Act  and  Request 
for  Comments  on  Differences 

As  summarized  below,  applicant 
compares  Sections  803  through  812  of 
the  federal  Act  with  comparable 
sections  of  the  state  Act. 

(A)  Definitions  (Section  803  of  the 
federal  Act;  Sections  11002,  11003  and 
11012  ofthe  state  Act). 

Applicant  asserts  that  (1)  most  ofthe 
definitions  in  the  state  Act  are  identical 
or  substantially  similar  to  tho.se  in  the 
federal  Act;  (2)  other  terms  are 
comparable  given  the  different  levels  of 
jurisdiction  involved  (e.g.,  the  federal 
Act's  definition  of  "Commission"  and 
the  state  Act's  definition  of 
"Superintendent"  each  define  the 
responsible  authority):  and  (3)  other 
differences  are  not  substantive. 

The  differences  between  the  two 
statutes  are  as  follows: 

1.  Applicant  explains  that  the 
defining  phrase  set  out  in  Section 
11002.2,  "conducting  business  within 
this  State,"  limits  its  scope  to  the 
activities  of  any  debt  collectors  who:  (1) 
Are  located  in  Maine,  or  (2)  solicit 
business  and  then  collect  debts  or 
repossess  collateral  in  Maine,  regardless 
of  the  collector's  location.  This 
application  seeks  exemption  of  only 
those  practices  of  debt  collectors 


conducting  business  within  Maine,  and 
the  activities  of  debt  collectors  who 
have  voluntarily  subjected  themselves 
to  Maine  law  by  obtaining  a  debt 
collector's  license  from  Maine. 

Public  comment  is  sought  as  to 
whether  the  definition  of  "conducting 
business  within  this  State"  set  out  in 
Section  11002.2  ofthe  state  Act  affects 
the  level  of  protection  afforded  by  the 
state  Act  as  compared  to  the  protection 
afforded  by  the  federal  Act. 

2.  Section  11002.6  ofthe  state  Act 
includes  within  the  definition  of  debt 
collector  "persons  who  furnish 
collection  systems  carrying  a  name 
which  simulates  the  name  ofthe  debt 
collector  and  who  supply  forms  or  form 
letters  to  be  used  by  the  creditor  even 
though  the  forms  direct  the  debtor  to 
make  payments  directly  to  the  creditor." 

Public  comment  is  sought  as  to 
whether  the  above  included  provision 
in  the  definition  of  debt  collector  affects 
the  level  of  protection  afforded  by  the 
state  Act  as  compared  to  the  protection 
afforded  by  the  federal  Act. 

3.  Section  11003.8  ofthe  state  Act 
excludes  from  the  definition  of  "debt 
collector"  collection  activities  that  are 
confined  to  and  directly  related  to  the 
operation  of  a  business  other  than  that 
of  a  debt  collector,  such  as.  but  not 
limited  to.  financial  institutions 
regulated  under  Maine  Revised  Statutes 
Annotated.  Title  9-B.  Maine  Banking 
Code.'  Applicant  believes  that  this 
section  of  the  state  Act  is  non- 
substantive. Section  803(6)  ofthe 
federal  Act  does  not  contain  this 
exclusion. 

Public  comment  is  sought  as  to 
whether  the  exclusion  of  certain 
businesses,  including  financial 
institutions,  among  others,  in  Section 
11003.8  ofthe  state  Act  affects  the  level 
of  protection  afforded  by  the  state  Act 
as  compared  to  the  protection  afforded 
by  Section  803(6)  ofthe  federal  Act. 

4.  Section  11002.6  of  the  state  Act 
includes  within  the  definition  of  debt 
collector  "any  attomey-at-law  whose 
principal  activities  include  collection 
debts  as  an  attorney  on  behalf  of  and  in 
the  name  of  clients."  z 

Section  803(fi)  of  the  federal  Act 
defines  debt  collector  as  "any  person 


'  .\pi.lic!nt  points  out  ihai  the  il.-riflfrs  n[  the 
Maine  law  chose  to  place  t.Ke  •exclusions."  as  a 
separate  s<!Ction.  as  opposed  to  itemizing  lho.se 
within  the  definition  ol  debt  collector. 

i  Section  11003.6  ofthe  stale  .\c\.  which 
previuiislv  excluded  dttorneys  from  the  difinilion 
of  debt  coitecior.  was  repealed  following  Maine's 
reqiest  for  exemption  dated  Februarv  25.  1993. 
Maine  submitted  an  addendum  to  its  apjilication 
dated  May  2".  1993.  wherein  its  exemption  request 
was  modified  to  reflect  the  inclusion  of  attorneys 
within  the  state  Act.  as  a.mended.  (Maine  Public 
Lawl26.  Mav  18.1993). 
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who  uses  any  instrumentality  of 
interstate  commerce  or  the  mails  in  any 
business  the  principal  purpose  of  which 
is  the  collection  of  any  debts,  or  who 
regularly  collects  or  attempts  to  collect, 
directly  or  indirectly,  debts  owed  or  due 
or  asserted  to  be  owed  or  due  another."  3 

Public  comment  is  sought  as  to 
whether  the  inclusion  of  attomeys-at- 
law  as  debt  collectors  in  Section 
11002.6  of  the  state  Act  affects  the  level 
of  protection  afforded  by  the  state  Act 
as  compared  to  the  protection  afforded 
by  Section  803(6)  of  the  federal  Act. 

5.  Section  11002.6  of  the  state  Act,  as 
amended.*  includes  within  its 
definition  of  debt  collector  any  person 
regularly  engaged  in  the  enforcement  of 
security  interests  securing  debts. 
Persons  who  had  engaged  in  the 
enforcement  of  security  interests  more 
than  five  timiss  in  the  previous  calendar 
year  would  be  covered.  If  a  person  does 
not  meet  those  numerical  standards  for 
the  previous  calendar  year,  the 
numerical  standards  are  to  be  applied  to 
the  current  calendar  year.  The  term  does 
not  include  any  person  who  retrieves 
collateral  when  a  consumer  has 
voluntarily  surrendered  possession. 

The  federal  Act's  definition  of  debt 
collector  in  Section  803(6)  "includes 
any  person  *   *   •  in  any  business  the 
principal  purpose  of  which  is  the 
enforcement  of  security  interests." 

Public  comment  is  sought  as  to 
whether  the  difference  in  coverage 
between  Section  11002.6  of  the  state  Act 
and  Section  803(6)  of  the  federal  Act 
affects  the  level  of  protection  afforded 
by  the  state  Act  as  compared  to  the 
federal  Act. 

6.  Section  11017  of  the  state  Acts 
provides  that  a  debt  collector  acting  on 
behalf  of  a  creditor  may  take  possession 
of  collateral  only  if  possession  can  be 
obtained  without  entry  into  a  dwelling, 
unless  that  entry  has  been  authorized 
after  default  and  without  the  use  of 
force  or  other  breach  of  the  peace.  A 


^The  federal  Act's  definition  of  "debt  colletlor" 
was  amended  in  1985  to  repeal  the  attorney  at  law 
exemption  previously  set  out  in  former  Section 
803(6)(F).  An  attorney  is  now  a  debt  collector  under 
the  federal  Act.  as  amended,  if  the  attorney's  efforts 
regularly  to  collect  consumer  debts  on  behalf  of 
clients  include  activities  traditionally  associated 
with  debt  collection,  such  as  sending  demand 
letter$  (dunning  notices)  or  making  collection 
telephone  calls  to  consumers.  See  Commentary  on 
the  Fair  Debt  Collection  Practices  Act,  53  PR  50097 
50102(1988). 

■•Section  11002.6  was  recently  amended  by  the 
State  of  Maine.  See  Maine  Public  Law  126.  Mav  18 
1993. 

'This  section  was  recently  enacted  by  the  slate 
of  Maine  in  the  same  statute  that  included  attorneys 
within  the  definition  of  debt  collector.  Although  it 
is  in  a  section  separate  from  Section  11002  of  the 
slate  Ad.  it  deals  with  a  debt  collector's  rights  and 
obligations  when  repossessing  property  for 
creditors. 


debt  collector  must  take  inventory  of 
any  unsecured  property  acquired  along 
with  the  repossessed  collateral  and 
immediately  notify  the  consumer  that 
the  property  will  be  made  available  in 
a  manner  convenient  to  the  consumer. 
There  is  no  comparable  provision  in  the 
federal  Act. 

Public  comment  is  sought  as  to 
whether  the  difference  in  coverage 
between  the  state  Act  and  the  federal 
Act  affects  the  level  of  protection 
afforded  by  the  state  Act  as  compared  to 
the  federal  Act. 

(b)  Acquisition  of  location 
information  (Section  804  of  the  federal 
Act;  Section  11011  of  the  state  Act). 

Applicant  asserts  that  the  state  Act  is 
virtually  identical  to  its  federal 
counterpart  and  therefore  meets  the 
substantially  similar  test  set  out  in 
Section  901.2  of  the  Rule. 

(C)  Communications  in  connection 
with  debt  collection  (Section  805  of  the 
federal  Act;  Section  11012  of  the  state 
Act). 

Applicant  asserts  that,  with  the 
exception  of  non-substantive  stylistic 
language  differences  and  differing 
references  to  the  appropriate  respective 
state  or  federal  related  provisions,  the 
two  sections  are  virtually  identical  and 
therefore  are  substantially  similar  as 
required  under  Section  901.2  of  the 
Rule. 

(D)  Harassment  or  abuse,  false  and 
misleading  representations  and  unfair 
practices  (Sections  806,  807,  and  808  of 
the  federal  Act;  Sections  11013.1,  .2  and 
.3  of  the  state  Act). 

1.  Section  11013. l.C  of  the  state  Act 
prohibits  publication  of  a  list  of 
consumers  who  allegedly  refuse  to  pay 
debts,  except  to  a  consumer  reporting 
agency  or  to  persons  meeting  the 
requirements  of  Title  10,  Chapter  210  of 
the  Maine  statutes,  which  is  the  Maine 
Fair  Credit  Reporting  Act. 

The  language  of  the  state  Act  and  the 
federal  Act  is  identical  except  for  the 
differing  references  to  the  federal  Fair 
Credit  Reporting  Act  and  the  state  Fair 
Credit  Reporting  Act. 

Public  comment  is  sought  as  to 
whether  reference  to  the  Maine  Fair 
Credit  Reporting  Act.  in  lieu  of 
reference  to  the  federal  Fair  Credit 
Reporting  Act.  affects  the  level  of 
protection  afforded  by  the  state  Act  as 
compared  to  the  federal  Act. 

2.  Applicant  states  that  Section  806  of 
the  federal  Act  and  Section  11013.1  of 
the  state  Act  both  deal  with  harassment 
and  abuse  and  contain  identical 
language.  In  addition.  Section  11013. l.G 
of  the  state  Act  includes  prohibitions 
against  use  of  "shame  cards",  "shame 
automobiles"  and  similar  devices,  and 


these  additions  arguably  provide  greater 
protection  to  consumers. 

Public  comment  is  sought  as  to 
whether  the  reference  to  "shame  cards ', 
"shame  automobiles"  or  similar  devices 
in  Section  11013. l.G  of  the  state  Act 
affects  the  level  of  protection  afforded 
by  the  state  Act  as  compared  to  the 
federal  Act. 

3.  Applicant  states  that  Section  807  of 
the  federal  Act  and  Section  11013.2  of 
the  state  Act  dealing  with  false  or 
misleading  representations  are  virtually 
identical  and  the  state  Act  therefore  is 
substantially  similar  to  the  federal  Act 
as  required  by  Section  901.2  of  the  Rule 

4.  Section  11013.2.F(2)  of  the  state 
Act  prohibits  the  false  representation 
that  a  sale,  referral  or  other  transfer  of 
any  interest  in  a  debt  shall  cause  the 
consumer  to  become  subject  to  any 
practices  prohibited  by  the  state  Act  or 
Title  9-A.  the  Maine  Consumer  Credit 
Code. 

Public  comment  is  sought  as  to 
whether  the  reference  to  Title  9-A  of  the 
Maine  Consumer  Credit  Code  in  Section 
11013.2.F(2)  affects  the  level  of 
protection  afforded  by  the  state  Act  as 
compared  to  the  federal  Act. 

5.  Section  11013.2.P  of  the  state  Act 
prohibits  the  false  representation  or 
implication  that  a  debt  collector 
operates  or  is  employed  by  a  consumer 
reporting  agency,  as  defined  by  Title  10. 
Section  1312.  subsection  4  of  the  Maine 
Fair  Credit  Reporting  Act. 

Public  comment  is  sought  as  to 
whether  the  reference  to  Title  10. 
Section  1312.  subsection  4,  of  the  Maine 
Fair  Credit  Reporting  Act  affects  the 
level  of  protection  afforded  by  the  state 
Act  as  compared  to  federal  Act. 

6.  Applicant  asserts  that  comparison 
of  Section  808  of  the  federal  Act  and 
Section  11013.3  of  the  state  Act,  dealing 
with  unfair  practices,  reveals  that  the 
state  Act  prohibits  the  same  practices  as 
the  federal  Act.  as  well  as  several 
additional  unfair  practices. 

The  added  unfair  practices 
(subsections  11013.3. 1  through  N) 
include  use  of  notaries  or  public 
officials  authorized  to  serve  legal  papers 
to  collect  debts;  employing  the  services 
of  an  attorney  unless  this  is  specifically 
authorized  by  the  creditor  in  writing 
and  none  of  the  lawyer's  fees  will  be 
sought  or  received  by  the  collector; 
failing  to  return  claims  to  the  creditor, 
failing  to  account  to  a  client  for  monies 
collected,  and  failing  to  return  valuable 
papers  to  the  creditor;  commingling 
collector  and  creditor  funds;  use  of 
creditor's  money  in  collection  of  debts; 
soliciting  loans  to  pay  a  debt  or 
recommending  persons  as  a  source  of 
funds  to  pay  a  debt;  and  threatening  to 
bring  legal  action  in  the  collector's  own 
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name  or  instituting  suits  on  behalf  of 
others  or  furnishing  legal  advice. 

Thus,  applicant  asserts  that  the  state 
.\ct  is  substantially  similar  to  the  federal 
Act.  as  required  by  Section  901.2  of  the 
Rule,  and  arguably  provides  greater 
protection  than  the  federal  Act  with  the 
addition  of  the  several  added  unfair 
practices. 

Public  comment  is  sought  as  to 
whether  the  additional  designated 
unfair  practices  contained  in 
subsections  11013.3. 1  through  N  affect 
the  level  of  protection  afforded  by  the 
state  Act  as  compared  to  the  federal  Act. 

7.  Section  11013.4  of  the  state  Act 
provides  that  a  debt  collector  may  not 
report  solely  in  its  own  name  any  credit 
or  debt  information  to  a  consumer 
reporting  agency  as  defined  by  Title  10, 
Section  1312,  subsection  4.  The 
applicant  asserts  that  this  additional 
requirement  provides  clarification  to 
consumers  regarding  their  credit  reports 
by  requiring  that  debt  collectors  report 
debts  using  the  names  of  the  original 
creditors. 

Public  comment  is  sought  as  to 
whether  the  additional  requirement  in 
Section  11013.4  of  the  state  Act  affects 
the  level  of  protection  afforded  by  the 
state  Act  as  compared  to  the  federal  Act. 

(E)  Validation  of  Debts  and  Multiple 
Debts  (Sections  809  and  810  of  the 
federal  Acts;  Sections  11014  and  11015 
of  the  state  Act). 

Applicant  states  that  the  Maine 
provisions  are  virtually  identical  to  the 
federal  Act  and  therefore  are 
substantially  similar  as  required  by 
Section  901.2  of  the  Rule. 

(F)  Legal  actions  by  debt  collectors 
(Section  811  of  the  federal  Act). 

Applicant  states  that  since  the  state 
Act  prohibits  debt  collectors  from  filing 
lawsuits  (Section  11013. 3. N),  no 
provisidns  relating  to  venue  are  set  out 
in  the  Maine  law  because  they  are  not 
needed.  Applicant  asserts,  therefore, 
that  the  lack  of  a  state  equivalent  to 
Section  811  of  the  federal  Act 
(restricting  venue  in  suits  brought  by 
collectors)  does  not  result  in  a 
diminution  of  protection  afforded  Maine 
consumers. 

Public  comment  is  sought  as  to 
whether  the  absence  of  a  venue 
provision  in  the  state  act  affects  the 
level  of  protection  afforded  by  the  state 
Ac  t  as  compared  to  the  federal  Act. 

(G)  Furnishing  certain  deceptive 
forms  (Section  812  of  the  federal  Act: 
Section  11016  of  the  state  Act). 

Applicant  asserts  that  since  the 
language  of  both  sections  is  virtually 
identical,  the  state  Act  is  substantially 
similar  to  its  federal  counterpart  as 
required  by  Section  901.2  of  the  Rule. 


Applicant  also  asserts  that  in  all  of  the 
above  discussed  Maine  statutory 
provisions,  except  as  noted:  (1)  each  of 
the  provisions  of  the  state  Act  is  either 
identical  or  substantially  similar  to 
Sections  803  through  812  of  the  federal 
Act  as  prescribed  by  Section  901.2  of 
the  Rule:  and  (2)  no  other  state  laws, 
including  administrative  or  judicial 
interpretations,  are  related  to  or  would 
have  a  diminishing  effect  upon  the 
effectiveness  of  the  state  Act. 

II.  Comparison  of  Provisions  for 
Enforcement  Between  Federal  Act  and 
Slate  Act 

As  summarized  below,  applicant 
compares  Sections  813  and  814  of  the 
federal  Act  to  the  state  Act. 

(A)  Civil  liability  (Section  813  of  the 
federal  Act:  Section  11054  of  the  state 
Act). 

Applicant  states  that  Section  11054  of 
the  state  Act,  titled  "Civil  liability,"  is 
identical  to  those  provisions  of  Section 
813  of  the  federal  Act,  The  state  Act 
establishes  private  causes  of  action  for 
aggrieved  consumers,  while  at  the  same 
time  protecting  debt  collectors  who 
pattern  their  activities  in  conformance 
with  advisory  rulings  of  the  .state 
administrator.  Remedies  under  the  state 
Art  are  identical  to  those  set  forth  in  the 
federal  Act.  The  one  year  limitation  of 
action  found  in  the  federal  Act  is 
mirrored  in  Section  11054.4  of  the  state 
Act. 

(B)  Administrative  enforcement 
(Section  814  of  the  federal  Act:  Sections 
11040,  11051, 11053  and  Subchapter  III 
of  the  state  Act,  Licensing  and 
Administration). 

1.  Applicant  states  that  much  of  the 
regulatory  authority  of  Maine's  Bureau 
of  Consumer  Credit  Protertion,  the 
relevant  state  agency,  is  derived  from 
the  licensing  powers  granted  in  the  state 
Act.  To  the  extent  that  the  state  agency 
is  held  responsible  not  only  for  the 
initial  licensing,  bonding  and  safety  and 
soundness  of  colledion  companies,  but 
also  for  the  subsequent  management  of 
debt  collectors  if  they  become 
fip.ancially  unsound,  the  state  Act 
arguably  provides  greater  protection  to 
consumers  than  the  general  enforcement 
provisions  of  Sertion  814  of  the  federal 
Act,  since  the  federal  Art  does  not 
provide  licensing  authority. 
Additionally,  state  law  specifically 
provides  for  the  investigation  of 
practices  and  examination  of  records  of 
collertors  by  state  examiners.  State  law 
also  permits  assessing  charges  for 
expenses  incurred  pursuant  to  these 
examinations. 

Public  comment  is  sought  as  to  • 
whether  the  provisions  for  licensing  and 
adm.inistration  in  Subchapter  III  of  the 


state  Act  affect  the  level  of  protection 
afforded  by  that  Act  as  compared  to  the 
federal  Art. 

2.  Sertions  11051  and  11040  of  the 
state  Act  provide  for  license  revoking 
authority  and  criminal  penalties  for 
operation  without  a  debt  collector's 
license.  The  federal  Art  grants  no 
licensing  authority  to  the  Comm.ission. 

Section  11053  of  the  state  Act 
authorizes  the  Superintendent  for 
Consumer  Credit  Protertion,  acting 
through  the  Attorney  General  of  Maine, 
to  bring  an  action  for  civil  penalties,  not 
to  exceed  $5,000,  against  any  person 
who  willfully  violates  the  state  Act.  No 
civil  penalty  pursuant  to  the  state  Art 
may  be  imposed  for  violations  of  the 
state  Act  occurring  more  than  2  years 
before  the  civil  action  is  brought. 

Section  814  of  the  federal  Art 
authorizes  the  Commission  to  exercise 
all  its  funrtions  and  powers  under  the 
Federal  Trade  Commission  Act.  15 
U.S.C.  e(  seq..  to  enforce  the  federal  Act. 
A  violation  of  the  federal  Act  constitutes 
an  unfair  or  deceptive  act  or  prartice  in 
violation  of  the  Federal  Trade 
Commission  Art.  The  Federal  Trade 
Commission  Art  authorizes  a  civil 
penalty  of  up  to  $10,000  for  each 
violation  of  the  federal  Act  done  with 
actual  or  implied  knowledge  of  that  Act. 
15  U.C.S.  45(m)(l)(A).  Additionally,  the 
Commission  is  empowered  to  seek 
injunctive  relief,  as  appropriate.  15 
U.S.C.  53(b). 

No  remedy  under  the  Federal  Trade 
Commission  Act  is  available  for 
violations  occurring  more  than  5  years 
before  the  civil  action  is  brought.  28 
U.S.C.  2462. 

Public  comment  is  sought  as  to  the 
level  of  protection  afforded  by  the 
enforcement  authoritv  granted  bv 
Sections  11051,  11053  and  11040  of  the 
state  Act  as  compared  to  that  in  the 
federal  Act. 

III.  Information  Regarding  the  Bureau 
of  Consumer  Credit  Protection  and  Its 
Ability  To  Administer  Maine's  Debt 
Collection  Laws 

Applicant  states  that  Maine's  Bureau 
of  Consumer  Credit  Protection  enforces 
the  state  .\c\  as  well  as  Maine's  Fair 
Credit  Reporting  Act.  The  Bureau 
includes  an  office  staff  of  ten 
individuals,  plus  five  examiners  in  the 
field.  It  condurts  reviews  of  collection 
agency  practices  through  a  staff  of 
examiners  and  it  licenses  collection 
agencies.  It  also  requires  bonding  of 
collection  agencies  and  reviews  of  the 
financial  posture  of  collertion  firms 
applying  for  licenses.  Staff  members  are 
trained  to  handle  consumer  complaints 
and  questions  from  consumers 
concerning  debt  collection  activities: 


thousands  of  educational  consumer 
brochures  are  distributed.  A  Bureau 
newsletter  distributed  within  Maine  and 
throughout  New  England  chronicles 
license  and  enforcement  actions. 

The  agency  receives  funding  through 
licensing  fees,  examination 
reimbursement  costs,  and  other 
assessments  that,  when  combined,  make 
up  approximately  $100,000  of  the 
agency's  $800,000  total  budget. 

Public  comment  is  sought  as  to 
whether  the  Maine  Bureau  of  Consumer 
Credit  Protection's  ability  to  administer 
the  state  Act  affects  the  level  of 
protection  afforded  by  the  state  Act  as 
compared  to  the  federal  Act. 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 

Sefretary. 

[FR  Doc  9-4-11233  Filed  5-9-94;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[Announcement  415] 

Program  To  Conduct  Health 
Consultations  and  Public  Health 
Assessment  Activities 

Introduction 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  availability  of  fiscal  year  (FY)  1994 
funds  for  a  cooperative  agreement 
program  for  public  health  agencies  to 
build  capacity  to  conduct  health 
consultations.  This  program  is  also 
intended  to  provide  public  health 
agencies  with  the  capacity  to  conduct 
activities,  in  cooperation  with  ATSDR, 
during  ATSDR's  preparation  of  public 
health  assessments  at  sites  listed  on  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Information  System  (CERCLIS)  and 
other  sites  or  facilities  within  their 
jurisdictional  boundary  where  a 
hazardous  substance  has  been  released 
into  the  environment. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Environmental  Health.  (For  ordering  a 
copy  of  "Healthy  People  2000."  see  the 
section  Where  to  Obtain  Additional 
Infojrmation.) 


Authority 

This  program  is  authorized  under 
sections  104(i)  (4).  (6)  and  (15)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980,  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986  [42 
U.S.C.  9604(i)  (4),  (6)  and  (15)1.  and  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  (Hazardous 
and  Solid  Waste  Amendments  of  1984) 
[42  U.S.C.  6939a  (b)  and  (c)). 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke- free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicants 

Assistance  is  limited  to  official  health 
departments  of  States  or  their  bona  fide 
agents  or  instrumentalities  which  have 
fifteen  or  less  sites  listed  or  proposed  for 
listing  on  the  National  Priorities  List 
(NPL).  This  includes  the  District  of 
Columbia,  American  Samoa,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  Guam,  the  Northern 
Mariana  Islands,  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Palau, 
and  federally  recognized  Indian  tribal 
governments. 

Availability  of  Funds 

Approximately  $178,000  will  be 
available  in  FY  1994  to  fund  an 
estimated  3  awards.  It  is  expected  that 
the  average  new  award  will  be  $60,000, 
ranging  from  $40,000  to  $80,000.  It  is 
expected  that  the  awards  will  begin  on 
or  about  September  29,  1994,  and  will 
be  made  for  a  12-month  budget  period 
with  a  3-year  project  period.  Funding 
estimates  may  vary  and  are  subject  to 
change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
a\ailability  of  funds. 

Purpose 

The  purpose  of  this  program  is  for 
public  health  agencies  to  build  capacity, 
in  coordination  with  ATSDR.  to  conduct 
health  related  activities  under  CERCLA 
and  RCRA.  This  includes  conducting 
health  consultations,  providing  public 
health  advice  and  information,  and 
coordinating  public  health  activities 
during  ATSDR's  preparation  of  public 
health  assessments  at  sites  listed  on  the 
CERCLIS  and  other  sites  or  facilities 


within  their  jurisdictional  boundary 
where  a  hazardous  substance  has  been 
released  into  the  environment.  This 
•program  is  directed  to  public  health 
agencies  which  have  a  limited  number 
(15  or  less)  of  proposed  or  listed  sites  on 
the  NPL,  but  have  a  considerable  need 
to  build  capacity  to  address  health 
issues  related  to  hazardous  substance 
releases  into  the  environment  within 
their  jurisdictional  boundary. 

ATSDR  currently  has  a  cooperative 
agreement  program  which  provides 
funding  to  support  public  health 
assessment  activities  in  twenty-two 
States.  Historically,  this  program  has 
targeted  those  States  with  the  greatest 
number  of  NPL  sites.  Because  of  the 
number  of  CERCLIS  sites  and 
operational  RCRA  facilities,  there  are  a 
number  of  States  which  have  a  clearly 
demonstrated  need  to  develop  a 
program  to  address  environmental 
health  issues  related  to  hazardous 
substances.  These  States  have  not 
qualified  for  funding  under  the  existing 
program,  however,  because  of  the  low 
number  of  NPL  sites  within  their 
jurisdictional  boundary.  This  program  "^ 
will  enable  ATSDR  to  address  this  need 
by  providing  financial  assistance 
specifically  to  States  with  fewer  NPL 
sites  but  who  need  to  build  capacity  to 
address  environmental  health  issues. 

Program  Requirements 

The  recipient  and  ATSDR  activities 
are  listed  below: 

A.  Recipient  Activities 

1.  Health  Consultations 

Conduct  health  consultations  and 
provide  public  health  advice  and 
information  in  response  to  a  question  or 
request  for  information  on  specific 
public  health  issues  that  occur  as  a 
result  of  actual  or  potential  human 
exposure  to  a  hazardous  substance. 
Participate  in  the  Health  Activities 
Recommendation  Panel  (HARP)  review 
of  health  consultations. 

2.  Public  Health  Assessment  Activities 

Conduct  public  health  evaluation  of 
sites  listed  on  CERCLIS  and  other  sites 
or  facilities  within  their  jurisdictional 
boundary  where  a  hazardous  substance 
has  been  released  into  the  environment. 
These  activities  may  include: 

(1)  Site  evaluations. 

(2)  Community  outreach  and 
interaction  activities. 

(3)  Exposure  investigations  to  further 
characterize  the  extent  of  human 
exposure  for  improving  public  health 
decision  making. 

(4)  Participating  in  the  HARP  review 
of  public  health  assessments  of  sites 
within  recipient's  jurisdiction. 
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B  ATSDR ActJx'iUes 

1.  Health  Consultations 

.Assist  recipient  in  conducting  health 
consultations  in  providing  public  health 
advice  and  information  in  response  to  a 
question  or  request  for  information  on 
specific  public  health  issues  that  occur 
as  a  result  of  actual  or  potential  human 
exposure  to  a  hazardous  substance. 

2  Public  Health  Assessment  Activities 

Assist  recipient  during  public  health 
evaluation  of  sites  listed  on  CERCLIS 
and  other  sites  or  facilities  within  their 
jurisdictional  boundary'  where  a 
hazardous  substance  has  been  released 
into  the  environment. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

A  Proposed  Program — 50% 

Applicant's  ability  to  address  the 
following; 

1.  Ability  to  respond  to  specific 
public  health  issues  that  occur  as  a 
result  of  actual  or  potential  human 
exposure  to  a  hazardous  substance. 
(20%) 

2.  Method  described  to  evaluate  and 
analyze  toxicological.  community,  and 
environmental  health  data;  community 
outreach  and  interaction,  and  exposure 
investigations.  (20%) 

3  Description  of  HARP  participation 
and  involvement  in  public  health 
met'lings  and  with  communities  in 
response  to  concern  about  a  particular 
site's  impact  on  public  health.  (10%) 

B  Prvqrrzm  Personnel— 30% 

The  extent  to  which  tlie  proposal  has 
described  or  provided  biographical  data 
on  the; 

1  .Appropriate  qualifications, 
experience.  leadership  ability,  and 
percentage  of  time  principal  investigator 
(or  project  director)  will  commit  to  the 
project; 

2.  .Appropriate  qualifications, 
experience,  and  description  of  how  staff 
will  be  utilized  in  relation  to  the 
activities  to  be  performed  to  accomplish 
the  work  and  their  percentage  of  time  to 
be  spent  on  the  project; 

3.  If  contractors  are  proposed, 
recipient  will  adhere  to  "Third  Party 
Agreements"  under  "OTHER 
REQUIREMENTS"  of  this  announcement. 
Additionally,  the  follow  ing  must  be 
provided;  name  of  contractor,  method  of 
selection,  period  of  performance, 
detailed  budget  and  justification  (budget 
not  scored). 


C.  Capability— 20% 

Description  of  the  applicant's 
capability  to  carry  out  the  proposed 
project  and  suitability  of  facilities  and 
equipment  available  or  to  be  purchased 
for  the  project. 

D.  Human  Subjects — {I^ot  Scored! 

If  the  application  involves  the  use  of 
human  subjects,  the  extent  to  which  the 
applicant  discusses  all  of  the  issues 
relevant  to  protection  of  the  subjects 
and  assesses  w  hether  or  not  subjects  are 
adequately  protected. 

E.  Program  Budget — (Not  Scored) 

The  extent  to  which  the  budget  relates 
directly  to  p'ji>ct  activities,  is  clearly 
justified,  ard  is  consistent  with 
intendeti  use  of  funds. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  following  criteria: 

1.  Satisfactory  progress  has  been  made 
in  meeting  project  objectives; 

2.  Objectives  for  the  new  budget 
period  are  realistic.  spei:inc.  and 
measurable; 

3.  Proposed  changes  in  descrilied 
long  term  objectives,  methods  of 
operation,  need  for  coof)erative 
agreement  support,  and/or  evaluation 
procedure*  will  lead  to  achievement  of 
project  objectives;  and 

4.  The  budget  request  is  clearly 
justified  and  consistent  with  the 
intended  use  of  cooperative  agreement 
funds. 

Executive  Order  12372  Review 

Applications  are  subject  to  the 
Inter^^ovemmental  Review  of  Fe<leral 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  .sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  State  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and  to 
receive  any  neceissary  instrudions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  cxjntact  the  SPOC 
for  each  affected  State.  A  current  list  of 
SPOCs  is  included  in  the  application 
kit.  If  SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Henry  S.  Cassell,  III,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disea.se 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  NE..  Atlanta,  Georgia 
30305.  no  later  than  60  days  after  the 
application  deadline  date.  The  granting 
agency  does  not  guarantee  to 
"accommodate  or  explain"  State  process 


recommendations  it  receives  after  that 
date. 

Indian  tribes  are  strongly  encouraged 
to  request  tribal  government  review  of 
the  proposed  application.  If  tribal 
governments  have  any  tribal  process 
recommendations  on  applications 
submitted  to  CDC.  they  should  forward 
them  to  Henry  S.  Cassell.  Ill,  Grants 
Management  Officer,  Grants 
Management  Branch.  Centers  for 
Disease  Control  and  Prevention  (CDC), 
255  Ejst  Paces  Ferry  Road,  NE., 
Mailstop  E-13,  Atlanta,  Georgia  30305. 
This  should  be  done  no  later  than  60 
days  after  the  application  deadline  date. 
The  granting  agency  does  not  g-Jiuantee 
to  "accommodate  or  explain"  ftr  Iribal 
proct!Ss  r(>com.mendations  it  rKieives 
after  that  date.. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  draiog  of  Federa!  Domestic 
Assi-itance  nur.ber  is  93.202. 

Other  Requirements 

A.  Protection  cf  Human  Subjects 

If  the  proposed  project  involves 
rese.T.rth  on  human  subjects,  the 
applicant  must  comply  with  Department 
of  HeaUh  and  Human  Services 
Regulations.  45  CFR  Pa.rt  46.  regarding 
the  protection  of  human  subjects. 
Assurance  must  be  provided  to 
demor.strate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  In  addition  to  ether 
applicable  committees,  Indian  Health 
Ser\  ice  (IHS)  institutional  review 
committees  also  must  review  the  pioject 
if  any  component  of  IHS  will  be 
involved  or  will  support  the  researc:h.  If 
any  Native  American  community  is 
involved,  its  tribal  government  must 
also  approve  that  portion  of  the  projef;t 
applicable  to  it.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

B  Cost  Becovery 

CERCLA,  as  amended  by  SARA, 
provides  for  the  recovery-  of  costs 
incurred  for  response  actions  at  each 
Superfund  site  from  potentially 
responsible  parties,  "The  recipient  would 
agree  to  maintain  an  accounting  system 
that  will  keep  an  accurate,  complete, 
and  current  accounting  of  all  financial 
transactions  on  a  site-specific  basis,  i.e.. 
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in<  Ividual  time,  travel,  and  a-.sociated 
CO!  I  including  indirect  cost,  es 
ap  iopriate  for  the  site  The  r:»c:ipicnt 
would  also  maintain  di^cumeitation 
th£  ti  describes  the  site-5pedfi';  response 
actibns  taken  with  re^^pect  to  the  site, 
e.g  J  contracts,  work  assignmf^nts, 
pre  eress  reports,  and  other  df)cunients 
th£^  describe  the  work  perfonned  at  a 
sill!,  The  recipient  will  retain  the 
documents  and  records  to  support  these 
fin  ihcial  transactions  and 
do<:umentation  of  work  performed,  for 
possible  use  in  a  cost  recovery  case,  for 
a  n^inimum  often  years  after 
submission  of  a  final  financial  status 
report,  unless  there  is  Htigation,  claim, 
nj^9tiation,  audit  or  other  action 
involvi.ng  the  specific  site,  then  the 
records  will  be  maintained  until 
resolution  of  all  issues  on  the  sf>ecific 
sit^ 


C.  Third  Party  Agreements 

Proje<-.t  actinties  which  are  approved 
for  contracting  pursuant  to  the  prior 
approval  provisions  shall  be  formalized 
in  a  written  agreement  that  clearly 
establishes  the  relationship  between  the 
recipient  and  the  third  party.  The 
written  agreement  shall,  at  a  minimum: 

1.  State  or  incorporate  by  reference  all 
applicable  requirements  imposed  on  the 
contractors  under  the  terms  of  the  grant 
and/or  cooperative  agreement,  including 
requirements  concerning  technical 
review  (ATSDR  selected  reviewers), 
ownership  of  data,  and  the  arrangement 
for  copyright  when  publications,  data, 
or  other  copyrightable  works  are 
di'veloped  under  or  in  the  course  of 
work  under  a  PHS  grant-supported 
p.'oject  or  activity. 

2.  State  that  any  copyrighted  or 

f  opyrightable  works  shall  be  subject  to 
a  royalty-free,  nonexclusive,  and 
irre^'ocable  license  to  the  government  to 
reproduce,  publish,  or  otherwise  use 
them,  and  to  authorize  others  to  do  so 
for  Federal  government  purposes. 

3.  State  that  whenever  any  work 
subject  to  this  copyright  policy  may  be 
developed  in  the  course  of  a  grant  by  a 
contractor  under  a  grant,  the  written 
agreement  (contract)  must  require  the 
Lo.ntractor  to  comply  with  these 
r.'quirements  and  can  in  no  way 
diminish  the  government's  right  in  that 
woirk. 

4.  State  the  activities  to  be  performed, 
the  time  schedule  for  those  activities, 
the  policies  and  procedures  to  be 
followed  in  carrying  out  the  agreement, 
and  the  maximum  amount  of  money  for 
which  the  grantee  may  become  liable  to 
the  third  party  under  the  agreement. 

The  written  agreement  required  shall 
not  relieve  the  recipient  of  any  part  of 
its  responsibility  or  accountability  to 


PHS  under  the  cooperative  agreement. 
The  agreement  shall,  therefore,  retain 
sufficient  rij^hts  and  control  to  the 
recipient  to  enable  it  to  fulfill  this 
responsibility  and  accountability. 

D.  Disclosure 

Recipient  is  required  to  provide  proof 
by  way  of  citation  to  State  code  or 
regulation  or  other  State  pronouncement 
given  the  authority  of  law,  that  medical 
information  obtained  pursuant  to  the 
agreement,  pertaining  to  an  individual, 
and  therefore  considered  confidential, 
will  be  protected  from  disclosure  when 
the  con.sent  of  the  individual  to  release 
identifying  information  is  not  obtained. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of 
application  PHS  Form  5161-1  should  be 
submitted  to  Henry  S.  Cassell,  III,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDQ,  255  East 
Paces  Ferry  Road,  NE..  room  300, 
Mailstop  E-13,  Atlanta.  Georgia  30305. 
on  or  before  July  15, 1994.  (By  formal 
agreement,  the  CDC  Procurement  and 
Grants  Office  will  act  for  and  on  behalf 
of  ATSDR  on  this  matter.) 

1.  Deadline:  Applications  shall  be 
con.sidered  as  meeting  the  deadline  if 
they  are  either 

(a)  Received  on  or  before  the  deadline 
date,  or  (b)  Sent  on  or  before  the 
deadline  date  and  received  in  time  for 
submission  to  the  objective  review 
group.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or  the 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applications:  Applications* 
which  do  not  meet  the  criteria  in  1  .(a) 
or  l.(b)  above  are  considered  late 
applications.  Late  applications  v\  ill  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  to  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  assistance  may  be  obtained 
from  Maggie  Slay,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE.. 
room  300,  Mailstop  E-13,  Atlanta, 
Georgia  30305,  telephone  (404)  842- 
6797.  Programmatic  technical  assistance 
may  be  obtained  from  Edward 


Skowronski,  Program  Manager,  Division 
of  Health  Assessment  and  Consultation, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  1600  Clifton  Road. 
NE.,  Mailstop  E-57,  Atlanta,  Georgia 
30333,  telephone  (404)  639-6360. 

Please  Refer  to  Announcement  Number 
415  VMien  Requesting  Information  and 
Submitting  an  Application 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000'  (Full 
Report.  Stock  No.  01 7-001-00474-0)  or 
"Healthy  People  2OO0"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  Introduction  through 
the  Sviperintendent  of  Documents. 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202) 783-3238. 

Dated:  May  5. 1994 
Claire  V.  Broome, 

Acting  Deputy  Administrator.  AgL'niyfor 
Toxic  Substances  and  Disease  RegisVy. 
IFR  Doc  94-11 186  Filed  5-9-94;  8:45  am| 

BILUNO  COOC  »Hi-^n-P 


Agency  for  Health  Care  PoMcy  and 
Research 

Notice  of  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act 
(Title  5,  U.S.C,  Appendix  2) 
announcement  is  made  of  the  following 
special  emphasis  panel  sciieduled  to 
meet  during  the  month  of  May  1994: 

Name:  Health  Care  Policy  and  Research 
Special  Emphasis  Panel 

Date  and  Time:  May  20,  1994.  8  a.m. 

Place:  Parklawn  Conference  Center. 
Conference  Room  P,  5600  Fishers  Lane, 
Rockville,  Mar>'land  20857. 

Open  May  20.  8  a.m.  to  8  30  a.m. 

Closed  for  remainder  of  meeting. 

Purpose:  This  panel  is  charged  with 
conducting  the  initial  review  of  health 
services  research  training  grant  applications 
from  educational  institutions,  indi\iduals.  or 
organizations  for  Federal  support  to  ensure 
that  highly-trained  scientific  personnel  will 
be  available  in  adequate  numbers  end  in  the 
appropriate  research  areas  and  fields  to 
maintain  the  nation's  health  services  research 
agenda. 

Agenda:The  open  session  on  May  20  from 
8  a.m.  to  8:30  a.m.  will  be  devoted  to  a 
business  meeting  covpring  administrative 
matters  and  reports.  The  closed  session  of  the 
meeting  will  be  devoted  to  a  review  of 
research  training  grant  applications.  In 
accordance  with  the  Federal  Advisory 
Committee  Act.  Tide  5.  U.S.C,  Appendix  2 
and  TitJe  5.  U.S.C  552b(c)(6).  the 
Administrator,  Agency  for  Health  Care  Policy 
and  Research  (AHCPR)  has  made  a  formal 
determination  that  this  latter  session  will  be 
closed  because  the  discussions  are  likely  to 
reveal  personal  information  concerning 
individuals  associated  with  applications. 
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This  information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  meeting,  or  other 
relevant  information  should  contact  Mrs. 
Linda  VV.  Blankenbaker,  Agency  for  Health 
Care  Policy  and  Research.  2101  E.  Jefferson 
Street,  suite  602,  Rockville,  Maryland  20852, 
Telephone  (301)  594-1449. 

Agenda  items  for  this  meeting  are  subject 
to  change  as  priorities  dictate. 

Dated:  May  3, 1994. 
Linda  K.  Demlo, 
Acting  Administrator. 
|FR  Doc.  94-11243  Filed  5-9-94;  8:45  am] 

BILUNG  CODE  4160-90-P 


Centers  for  Disease  Control  and 
Prevention 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  committee  meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS). 

Timps  and  Dates:  9  a.m.-5  p.m..  June  7. 
1994;  8:30  a.m. -4:30  p.m.,  June  8, 1994. 

Place:  Room  800,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue,  SVV., 
Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  purpose  of  this  meeting  is  for 
the  committee  to  consider  reports  from  each 
NCVHS  subcommittee;  to  receive  repwrts 
from  offices  of  the  Department  of  Health  and 
Human  Services;  to  explore  information 
needs  for  health  reform;  and  to  address  new 
business  as  appropriate. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher,  Ph.D.,  Executive  Secretary, 
NCVHS.  NCHS,  CDf:,  room  1 100, 
Presidential  Building,  6525  Bclcrest  Road. 
Hvattsville,  Mar>-land  20782.  telephone  301/ 
4.36-70,50. 

Dated:  May  4. 1994. 
Arthur  C.  Jackson, 

Associate  Director  for  Management  and 
Operations,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
|FR  Doc  94-11187  Filed  5-9-94;  8:45  am) 

BILUNG  CODE  4163-1S-M 


Food  and  Drug  Administration 
[Docket  No.  94F-0055] 

Kemin  Industries,  Inc.;  Filing  of  Food 
Additive  Petition  (Animal  Use) 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Kemin  Industries.  Inc..  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  propionic  acid  as  an 
antimicrobial  agent  to  control 
Salmonella  in  animal  feed  and  feed 
ingredients  when  used  at  the  rate  of  10 
kilograms  per  ton. 
DATES:  Written  comments  on 
petitioner's  environmental  assessment 
by  July  25.  1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23.  12420 
Parklawn  Dr..  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Woodrow  M.  Knight.  Center  For 
Veterinary  Medicine  (HFV-226).  Food 
and  Drug  Administration.  7500  Standish 
PI.,  Rockville,  MD  20855.  301-594- 
1731. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  2229)  has  been  filed  by 
Kemin  Industries.  Inc..  2100  Maury  St., 
P.O.  Box  70.  Des  Moines.  lA  50301.  The 
petition  proposes  to  amend  the  food 
additive  regulations  to  provide  for  the 
safe  u.se  of  propionic  acid  as  an 
antimicrobial  agent  to  control 
Salmonella  in  animal  feed  and  feed 
ingredients  when  used  at  the  rate  of  10 
kilograms  per  ton. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)).  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
'public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  July  25.  1994, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to.  or  comments  on.  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If  based  on  its  review, 
the  agency  finds  that  an  environmental 


impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
findings  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  May  3,  1994. 
Richard  H.  Teske, 

Acting  Director,  Center  for  Veterinary 

Medicine. 

(FR  Doc.  94-11269  Filed  5-9-94;  8:45  am) 

BILLING  CODE  4160-01-F 


Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  pubiic 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Oncologic  Drugs  Advisory  Committee 

Date,  time,  and  place.  June  7. 1994,  8 
a.m..  Parklawn  Bldg..  conference  rms.  D 
and  E.  5600  Fishers  Lane.  Rockville. 
MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  8  a.m.  to  9  a.m., 
unless  public  participation  does  not  last 
that  long:  open  committee  discussion.  9 
a.m.  to  5  p.m.;  Adele  S.  Seifried,  Center 
for  Drug  Evaluation  and  Research  (HFD- 
9),  Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville;  MD  20857. 
301-443-4695. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  .safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  treatment  of  cancer. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  June  1, 1994,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
committee  will  discuss:  (1) 


Inivestigational  new  drug  appiication 
(IND)  37-761,  Tamoxifen  Breast  Cancer 
Ptovention  Trial,  National  Surgical 
Adjuvant  Breast  and  Bowel  Project;  and 
(2)  new  drug  application  (NDA)  20-388, 
Nfivelbinea)  for  injection  (vinorelbine 
taHrate,  Barroughs  Wellcome  Co.),  for 
tr^itment  of  patients  with  metastatic 
bnaast  cancer  who  have  failed  standard 
chemotherapy  for  metastatic  disease  and 
for  patients  with  metastatic  breast 
cahicer  who  have  relapsed  within  6 
months  of  anthracycline-based  adjuvant 
therapy. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  pubUc 
hearing,  (2)  an  open  committee 
dijjcussion,  (3)  a  closed  presentation  of 
dajtB,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
fo^  the  meetings  announced  in  this 
noitice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  decs 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  tim.e  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  tlie  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  pennitfed,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

M(>etings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  tihe  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  infonn  the 
contoct  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
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person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  waiting 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fi-shers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Admi.-.i.stration. 
rm.  1-23, 12420  Parklawn  Dr  , 
Rockville.  MD  20857.  appro.ximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  is.sued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2).  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees 

Dated:  May  4,  1994. 
Linda  A.  Suyddm, 

Interim  Deputy  Commissioner  for  Operations. 
|FK  Doc.  94-11268  Filpd  5-9-94:  8  45  ami 

BILUNO  CODE  41S0-0f-F 


Pesticide  Residue  Monitoring  Data 
Base  for  Fiscal  Year  1992;  Availability 

AGENCY:  Food  and  Drug  Adjninistration. 
IIHS. 

ACTJON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  Fiscal  Year  (FV)  1992 
pesticide  residue  monitoring  data  on 
computer  diskettes.  This  is  the  first 
annual  comprehensive  compilation  and 
public  release  of  FD.\  monitoring  data 
for  pesticide  residues  in  foods.  The 
agency  is  making  the  infomiation 
available  on  computer  diskettes  to 
facilitate  its  dissemination  to  intore.sted 
pt;rsons. 

ADDRESSES:  Pesticide  residue 
monitoring  data  on  computer  diskettes 
may  be  ordered  from  the  National 
Technical  Information  Service  (NTIS). 
U.S.  Department  of  Commerce.  5285 


Port  Royal  Rd..  Springfield  VA  22161. 
Orders  must  reference  NTIS  order 
number  PB94-500899  and  includ.^  a 
payment  of  $140.00.  Payment  mav  be 
made  by  check,  money  order,  charge 
card  (American  Express,  VISA,  or 
MasterCard),  or  by  billing  arrangements 
made  with  NTIS.  Charge  card  orders 
must  include  the  charge  account 
number  and  expiration  date.  For 
telephone  orders  or  further  information 
on  placing  an  order  call  NTIS  at  703- 
487-4R50. 

FOR  FURTHER  INF0RMATK3N  CONTACT: 
Marcia  G.  Houston,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
308),  Food  and  Drug  Administration. 
200  C  St.,  SW.,  Washington,  DC  20204 
202-205-4152. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
making  available  its  FY  92  pesticide 
residue  monitoring  data  as  a  .set  of  six 
personal  computer  diskettes.  The  data 
base  includes  FDA  pesticide  monitoring 
coverage  and  findings  for  FY  92  by 
countr>/food  product/pesticide 
combination.  The  data  base  is 
accompanied  by  a  search  program  and 
report  formats,  written  in  dBase  III*. 
Each  year  VD.\  receives  numerous 
requests  for  these  data.  FDA  has 
dotennined  that  it  will  facilitate 
dissemination  of  these  data  to  interested 
persons  if  the  agency  provides  for  their 
general  availability  in  a  standardized 
diskette.  A  user's  manual  will  be 
provided  that  contains  installation 
instnjctious  and  describes  the  stniflure 
and  content  of  the  data  base. 

Dated:  April  29.  1994. 
Michael  R.  Taylor. 

Depu  ty  Commixsionerfor  Polity. 

IFR  Doc.  94-1 1270  Filed  S-9-94,  8.45  amj 

BILLING  C006  4180-01-r 


Health  Care  Financing  Administration 
[BPO-125-N] 

Medicare  and  Medicaid  Pi^grams; 
Medicare-Medicaid  Coverage  Data 
Bank  Requirements:  Preliminary 
Guidance 

AGENCY:  Health  Care  Financing 
Administration  (IICFA).  HHS. 
ACTION:  Notice. 


SUMMARY:  This  notice  informs  the  public 
about  section  1144  of  the  Social 
Security  Aci,  which  is  self- 
implementing,  and  provides 
preliminary  guidance  to  employer*;  who 
are  required  to  report  information  alwut 
all  individuals  covered  by  group  health 
plans  to  a  newly  established  Medicare- 
Medicaid  Coverage  Data  Bank. 
Information  in  the  data  bank  will  be 
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used  to  help  identify  situations  where 
employer  group  health  plans  are 
responsible  for  making  primary 
payments  for  services  received  by 
Medicare  or  Medicaid  beneficiaries. 
^This  notice  provides:  information  on  the 
background  and  legislative  authority  for 
the  data  bank;  definitions  of  key  terms: 
reporting  requirements;  the  identity  of 
entities  that  are  required  to,  or  may, 
report;  reporting  dates;  penalties  for 
noncompliance;  and  methods  of 
reporting. 

DATES:  Employers  must  report  this 
information  for  each  calendar  year 
beginning  January  1, 1994.  and  before 
January  1.  1998.  Reports  for  calendar 
year  1994  must  be  filed  no  later  than 
February  28, 1995.  Reports  for  future 
years  must  be  filed  no  later  than  the  end 
of  February  of  the  following  year. 
ADDRESSES:  Comments:  Written  requests 
for  information  or  comments  on 
provisions  included  in  this  notice 
should  be  addressed  as  follows: 

For  all  aspects  of  this  notice  other 
than  methods  of  reporting:  Mr.  William 
Zavoina,  Bureau  of  Program  Operations. 
367  Meadows  East  Building,  6300 
Security  Boulevard,  Baltimore,  MD 
21207,  (410)  966-5882  and  966-9188 
(faxes). 

For  methods  of  reporting:  Mr.  John 
Van  Walker,  Bureau  of  Data 
Management  and  Strategy,  1705 
Building.  E-2,  6300  Security  Boulevard. 
Baltimore.  MD  21207,  (410)  966-6371 
(faxes). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents.  P.O.  Box 
371954.  Pittsburgh.  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
plated  by  calling  the  order  desk  at  (202) 
783-3238  or  by  faxing  to  (202)  275- 
6802.  The  cost  for  each  copy  is  $4.50 
As  an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Van  Walker.  (410)  966-6347, 
Methods  of  reporting;  William  Zavoina, 
(410)  966-7461.  All  Other  i.sr.ues. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  the  Medicare  program,  section 
1862(b)  of  the  Social  Security  Act  (the 


Act)  provides  that  there  are 
circumstances  under  which  other  third 
party  payers,  such  as  automobile 
medical,  all  forms  of  no-fault  and  all 
forms  of  liability  insurance,  worker's 
compensation,  and  certain  group  health 
plans,  are  primary  payers  to  Medicare. 
Section  1862(b)  of  the  Act  also  requires 
that  FICFA  obtain  from  the  Internal 
Revenue  Ser\  ice  information 
concerning  working  beneficiaries  and 
working  spouses  of  beneficiaries  and 
determine  whether  they  have  health 
insurance  through  their  own  or  their 
spouse's  employers.  Under  the 
Medicaid  program,  section  1902(a)(25) 
of  the  Act,  States  must  use  all 
reasonable  methods  to  ascertain  the 
availability  of  third  parties  who  are 
legally  liable  to  pay  for  the  medical  care 
of  Medicaid  recipients. 

Section  13581  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (OBR,\  93) 
added  a  new  section  1144  to  title  XI  of 
the  Act.  This  section  requires  the 
Secretary  of  HHS  to  establish  a 
Medicare-Medicaid  Coverage  Data  Bank. 
Under  this  section,  employers  having  or 
contributing  to  group  health  insurance 
plans  must  report  annually  to  the 
Secretary  certain  information,  including 
the  following:  the  name  and  taxpayer 
identification  number  (TIN)  of  the 
electing  individual;  the  type  of  group 
health  plan  elected;  the  name,  address, 
and  identification  number  of  the  group 
health  plan;  the  name  and  TIN  of  every 
other  person  covered  as  a  result  of  the 
electing  individual's  election  to  have 
group  health  plan  coverage;  the  period 
during  which  such  coverage  is  elected; 
and  the  name,  address,  and  TIN  of  the 
employer.  Employers  must  report  this 
information  for  each  calendar  year 
beginning  January  1. 1994.  and  before 
Januar>'  1. 1998. 

The  data  bank  was  established  to 
further  the  purposes  of  section  1862(b) 
of  the  Act  in  the  identification  of,  and 
collection  from,  third  parties 
responsible  for  payment  for  health  care 
items  and  services  furnished  to 
Medicare  beneficiaries  and  in  the 
identification  of.  and  the  collection 
from,  third  parties  responsible  for  the 
reimbursement  of  costs  incurred  by  any 
State  plan  under  title  XIX  with  respect 
to  Medicaid  beneficiaries,  upon  request 
by  the  Medicaid  State  agency 
administering  the  plan. 

The  Secretary  must  establish  fees  for 
ser\ices  provided  under  section  1144  of 
the  Act  to  cover  the  administrative  costs 
to  the  data  bank  of  providing  the 
services.  (These  fees  will  not  affect 
employers  or  other  public  parties  and 
thus  are  not  discussed  in  this  notice.) 

The  law  limits  disclosure  of 
information  by  the  Secretary  under  rules 


similar  to  those  of  section  6103(a)  and 
(p)  of  the  Internal  Revenue  Code  of  1986 
and  provides  for  penalties  for 
unauthorized  willful  disclosure.  The 
Secretary  is  authorized,  until  September 
30,  1998.  to  disclose  any  information  in 
the  data  bank,  obtained  pursuant  to 
section  6103(1)(12)  of  the  Internal 
Revenue  Code  1986  and  the  data  bank 
provisions.  In  addition,  the  Secretary  is 
authorized,  until  September  30, 1998,  to 
disclose  any  other  information  in  the 
data  bank  to  the  Medicaid  State  agency 
(as  described  in  section  1902(a)(5)  of  the 
Act),  employer,  or  group  heahh  plan 
solely  for  the  purposes  for  which  the 
data  bank  was  established. 

The  law  also  provides  for  penalties  for 
failure  to  report  required  information  as 
described  in  part  II  of  subchapter  B  of 
chapter  68  of  the  Internal  Revenue  Code 
of  1986. 

Section  1144  of  the  Act  defines 
several  terms  as  well.  These  are 
Medicare  beneficiary,  Medicaid 
beneficiary,  group  health  plan,  TIN, 
electing  individual,  and  employer. 

HCFA.  acting  on  behalf  of  the 
Secretary,  is  carrj'ing  out  the  statutory- 
provisions  relating  to  the  Medicare- 
Medicaid  Coverage  Data  Bank. 

The  provisions  of  section  1144  of  the 
Act  discussed  in  this  notice  are  self- 
implementing.  We  are  publishing  this 
notice  to  provide  general  guidance  to 
employers  and  other  interested  parties 
as  soon  as  possible.  We  plan  in  the 
future  to  publish  additional  guidance  as 
necessary.  Employers  and  other 
interested  parties  may  rely  on  the 
guidance  provided  in  this  notice  in 
planning  the  processes  and  procedures 
that  they  will  use  to  comply  with  the 
data  bank  requirements. 

We  are  recommending  that  the 
Congress  enact  legislation  that  delays 
implementation  for  18  months.  This 
proposed  schedule  will  allow  us  to 
work  with  Congress  and  the  business 
community  to  ensure  that  the  data  bank 
is  consistent  with  health  care  reform. 
Although  we  are  recommending  a  delay, 
employers  should  continue  to  comply 
with  the  existing  data  bank  provisions 
in  the  absence  of  legislative  changes. 

II.  Reporting  Requirements 

Kiy  Definitions 

For  purposes  of  this  notice,  the 
following  definitions  apply. 

An  "employer"  is  defined  as  any 
entity  who  has,  or  contributes  to,  a 
group  henlth  plan,  with  respect  to 
which  at  least  one  employee  of  such 
employer  is  an  electing  individual. 
Included  in  the  definition  of  an 
employer  are  State  and  local 


governments,  and  religious  and 
charitable  organizations. 

An  "electing  individual"  is  defined  as 
an  individual  associated,  or  formerly 
associated,  with  the  employer  in  a 
business  relationship  and  who  elects 
coverage  under  the  employer's  group 
health  plan.  This  includes  former 
employees,  retirees,  franchisees  and 
their  employees,  contractors  and  their 
employees,  and  employees  covered  as  a 
result  of  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985  (Pub. 
L.  99-272)  continuation  of  health  care 
coverage  requirements.  Also  included  in 
the  definition  of  an  electing  individual 
are  "guest  workers,"  who  are 
individuals  who  have  come  to  the 
United  States  from  other  countries. 
Excluded  from  the  definition  are 
employees  who  provide  domestic 
services  in  the  home  of  an  employer  and 
who  receive  less  than  a  specified 
amount  in  cash  remuneration  for  those 
services  in  a  quarter.  Currently,  the 
specified  amount  is  $50. 

A  "group  health  plan"  is  defined  as 
a  plan  (including  a  self-insured  plan]  of, 
or  contributed  to  by,  an  employer 
(including  a  self-employed  person)  or 
employee  organization,  to  provide 
health  care  (directly  or  otherwise)  to  the 
employees,  former  employees, 
employer,  others  associated  or  formerly 
associated  with  the  employer  in  a 
business  relationship,  or  their  families. 
This  includes  those  group  health  plans 
that  cover  only  a  limited  number  of 
services.  Also  included  in  this 
definition  are  multiple  employer  plans, 
Taft-Hartley  trusts,  and  other 
multiemployer  health  and  welfare 
benefit  trusts  to  which  an  employer 
contributes.  Also  included  are  group 
health  plans  sponsored  by  an  employer 
to  Which  the  employer  does  not 
contribute  ("employee-pay-all"  plans). 

A  "Medicare  beneficiary"  is  an 
individual  who  is  entitled  to  benefits 
under  part  A,  or  enrolled  under  Part  B. 
of  title  XVIII  of  the  Act,  except  that 
individuals  65  years  of  age  or  older  who 
qualify  solely  for  Medicare  Part  A 
benefits  on  the  basis  of  paying 
premiums  are  excluded  for  purposes  of 
the  data  bank  provisions. 

A  "Medicaid  beneficiary"  (also 
referred  to  as  a  Medicaid  recipient)  is  an 
individual  entitled  to  benefits  under  a 
State  plan  for  medical  assistance  under 
title  XIX  of  the  Act.  The  definition 
includes  State  plans  operating  under  a 
Statewide  waiver  under  section  1115, 
"Demonstration  Projects."  All  States 
and  territories  have  such  a  Medicaid 
program. 

A  "TIN,"  or  tax  identification 
number,  is  the  social  security  number  of 
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an  individual  and  the  employer 
identification  number  of  an  employer. 

Required  Information 

Each  employer,  directly  or  indirectly, 
must  provide  or  make  a  reasonable  good 
faith  effort  to  provide  the  information 
summarized  below.  The  information 
must  be  provided  for  each  calendar  year 
beginning  on  or  after  January  1, 1994 
and  before  January  1, 1998.  When  an 
employer  is  unable  to  provide  all  the 
information  specified  below  with 
respect  to  an  electing  individual,  the 
employer  must  provide  all  available 
information  and  explain  the  reasons  for 
the  failure  to  provide  the  missing 
information. 

(1)  The  name  and  TIN  of  the  electing 
individual. 

(2)  The  type  of  group  health  plan 
coverage  (single  or  family)  elected  by 
the  electing  individual. 

(3)  The  name,  address,  and 
identifying  number  of  the  grOup  health 
plan  elected  by  such  electing 
individual.  This  means  the  name  and 
address  of  the  group  health  plan  elected 
by  the  electing  individual  and  the 
identification  number  that  the  employer 
uses  to  identify  that  group  health  plan; 
and  the  name  and  address  of  the  entity 
that  processes  claims  on  behalf  of  the 
group  health  plan  and  the  identification 
number  used  by  that  entity  to  identify 
the  group  health  plan. 

(4)  The  name  and  TIN  of  each  other 
individual  covered  under  the  group 
health  plan  pursuant  to  such  election. 
This  means  each  other  covered 
individual  covered  for  some  portion  of 
the  calendar  year.  The  employer  is  not 
obligated  to  report  TINs  of  infants  under 
one  year  of  age  at  the  end  of  the 
calendar  year  for  which  a  report  will  be 
filed  and  those  prohibited  by  law  from 
having  a  social  security  number,  such  as 
dependents  of  migrant  farm  workers 
\yho  are  not  U.S.  citizens. 

(5)  The  period  during  which  such 
coverage  is  elected.  This  means  the 
actual  dates  that  the  electing  individual 
had  coverage  under  the  group  health 
plan. 

(6)  The  name,  address,  and  TIN  of  the 
employer. 

The  employer's  report  with  respect  to 
each  electing  individual  must  include 
the  required  information  on  all  group 
health  plans  of  or  contributed  to  by  the 
reporting  employer  under  which  the 
electing  individual  has  elected  coverage 
during  the  calendar  year  and  all  entities 
that  processed  claims  on  behalf  of  the 
group  health  plans  during  any  period  of 
the  calendar  year. 

An  employer  is  expected  to  obtain  the 
name  and  TIN  of  the  electing  individual 
(item  1),  the  type  of  coverage  (item  2), 


the  plan  and  claims  processing  entity 
information  (item  3),  the  coverage 
period  information  (item  5).  and  the 
employer  information  (item  6).  When 
the  employer  does  not  provide  the 
names  and  TINs  of  other  covered 
individuals,  an  employer  is  deemed  to 
have  made  a  reasonable  good  faith  effort 
to  provide  the  information  with  respect 
to  the  name  and  TIN  of  each  other 
individual  covered  by  the  group  health 
plan  (item  4)  with  respect  to  the  reports 
for  a  specified  calendar  year  if  the 
employer  can  prove  that  it  has 
established  a  systematic  method  to 
obtain  the  necessary  information  that 
includes  both  (i)  a  documented  initial 
effort  to  obtain  the  necessary 
information  from  the  electing  individual 
and  (ii)  a  documented  follow-up  effort 
if  the  electing  individual  does  not 
respond  to  the  initial  effort. 

Reporting  Entities 

The  data  bank  provisions  require 
employers  to  provide  the  required 
reports.  Section  1144(c)(1)(B)  of  the  Act 
contains  a  special  rule  that  permits  an 
employer  to  satisfy  the  reporting 
requirement  if  the  report  is  made  in 
accordance  with  section  101(f)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  (29  U.S.C.  1021). 
This  conforming  amendment  to  ERISA, 
enacted  by  section  4301  of  OBRA  93, 
imposes  certain  obligations  on  plan 
sponsors,  plan  administrators,  insurers, 
third  party  administrators,  and  any 
other  persons  who,  under  the  plan, 
maintain  the  information  necessary  to 
enable  the  employer  to  comply  with  the 
data  bank  reporting  requirements 
(hereafter  referred  to  as  "information 
maintainers").  Upon  request  of  any 
employer  with  (a)  fewer  than  50 
employees  and  (b)  a  plan  other  than  a 
muhiemployer  or  muhiple  employer 
plan,  the  information  maintainer  must 
provide  the  required  information 
directly  to  the  data  bank.  Upon  request 
of  an  employer  with  (1)  any  number  of 
employees  and  (2)  a  multiemployer  or 
multiple  employer  plan,  an  information 
maintainer  must  provide  the  required 
information,  at  the  option  of  the 
information  maintainer,  to  the  data  bank 
or  the  employer.  In  any  other  case,  the 
information  maintainer  must  provide 
the  required  information,  at  the  option 
of  the  employer,  to  the  data  bank  or  to 
the  employer. 

The  data  bank  will  also  accept 
required  information  from  entities  other 
than  information  maintainers  who  act  as 
agents  of  the  employer  for  the  purpose 
of  providing  information  to  the  data 
bank. 
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Dates  of  Reporting 

Reports  for  calendar  year  1994  must 
be  filed  no  later  than  February  28. 1993. 
Reports  for  future  years  must  be  filed  no 
later  than  the  end  of  February  of  the 
following  year. 

Penahies  for  Failure  to  Report 

Under  the  Act,  HCFA  may  irnpose 
certain  penalties  described  in  the 
Internal  Re\'enue  Code  when  there  is  a 
failure  by  an  employer,  other  than  a 
governmental  entity,  to  report.  The 
penalties  are  those  otherwise  associated 
with  a  failure  to  file  a  correct 
informational  return  with  the  Infernal 
Revenue  Service.  The  current  base 
penalty  is  $50  for  each  failure  associated 
with  a  report  with  respect  to  a  single 
individual.  The  current  potential 
maximum  base  penalty  for  any 
employer  is  $250,000.  The  penalty  is 
increased  in  the  case  of  intentional 
disregard  of  the  reporting  requirement. 
The  penalty  is  not  imposed  if  it  can  be 
shown  that  the  failure  is  due  to 
reasonable  causes. 

In  determining  whether  to  impose 
these  penalties  ia  a  particular  case,  we 
will  consider  all  attendant 
circumstances,  including  the  nature  of 
the  failure  and  the  employer's 
reasonable  good  faith  efforts  to  obtain 
and  provide  the  required  information. 

As  previously  described,  there  is  a 
special  rule  at  section  1144(c)(1)(B)  of 
the  Act  that  permits  some  employers  to 
satisfy  data  bank  reporting  obligations 
through  a  filing  in  accordance  with 
section  101(fl  of  ERISA.  Section 
4301(c)(2)  of  OBRA  93.  enacted  as  a 
conforming  amendment  to  section 
502(c)  of  ERISA,  authorizes  the 
Secretar)"  of  Labor  to  assess  a  civil 
penalty  of  not  more  than  $1000  on 
information  maintainers  for  each  failure 
to  provide  information  to  the  data  bank 
or  the  employer  as  provided  in  section 
101(0(1)  of  ERISA.  A  failure  relates  to 
specific  information  deficiencies  with 
respect  to  a  single  electing  individual. 
These  provisions  and  their 
implementation  are  the  responsibility  of 
the  Secretary  of  Labor. 

We  will  not  impose  a  penalty  under 
the  data  bank  provisions  upon  an 
employer  if  an  information  maintainer 
has  the  responsibility  to  provide 
complete  and  accurate  information  to 
the  data  bank,  or  if  the  failure  of  the 
employer  is  attributable  to  the  failure  of 
an  information  maintainer  to  provide 
complete  and  accurate  information  to 
the  employer,  unless  the  failure  of  the 
information  maintainer  results  from  the 
failure  of  the  employer  to  provide 
complete  and  accurate  information  to 
the  information  maintainer. 


We  will  impose  penalties  as  described 
above  upon  an  employer  if  the 
employer's  agent  (other  than  an 
information  maintainer)  fails  to  provide 
the  requisite  information  to  the  data 
bank. 

Methods  of  Reporting 

OBRA  93  specifically  charges  us  with 
minimizing  the  burden  of  reporting  on 
employers.  We  are  therefore  providing 
for  at  least  three  methods  for  filing  data 
bank  reports.  We  will  make  available 
scannable  paper  forms  end  pre- 
formatted  diskettes  upon  request  by 
employers  and  publish  the  electronic 
format  to  be  used  by  employers 
submitting  reports  on  magnetic 
cartridges.  We  may  establish  limitations 
on  employer  choices  based  on  the 
number  of  electing  individuals  for 
whom  reports  must  be  filed  by  an 
employer,  information  maintainer.  or 
other  entity  serving  as  an  agent  of  tlie 
empdoy-er  in  any  reporting  year.  All 
reports  will  be  sent  to  a  single  location 
that  we  will  designate  later  this  year. 
Additionally,  we  will  designate  a  coding 
system  to  permit  employers  to  explain 
certain  data  consistency  and 
completeness  problems  when  filing  data 
bank  reports  and  thereby  greatly  reduce 
the  need  for  us  to  contact  employers 
later  concerning  reporting  irregularities. 

Additional  information  on  methods  of 
reporting  for  1994  will  be  furnished  to 
employers  if  the  Congress  does  not 
delay  implementation  as  we  have 
suggested. 

in.  Collection  of  Information 
Requirements 

This  document  contains  information 
collection  requirements  that  must  be 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  section 
3504(h)  of  the  Paperwork  Reduction  .\c\ 
of  1980  (44  use.  3504).  We  are 
publishing  our  estimate  of  the  burden 
that  this  information  collection  activity 
will  place  on  reporting  entities  in  a 
separate  Federal  Register  notice  in 
accordance  with  our  standard  procedure 
pertaining  to  information  collection 
requirements  submitted  to  OMB  for 
approval.  That  notice  invites  interested 
parties  to  comment  on  the  estimate  by 
writing  to  the  address  provided. 

IV.  Impact  Analysis  Statement 

Executive  Order  12866  (E.O.  12866) 
requires  us  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  any  regulatory  action  that  is 
identified  as  economically  significant; 
that  is.  may  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy. 


productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities. 

In  addition,  we  generally  prepare  a 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(Rf  A)  (5  use.  601  through  612)  unless 
the  Secretary  certifies  that  a  notice  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Also,  section  1102(b5  of  the  Act 
requires  the  Secretary  to  prepare  an 
impact  analysis  if  a  notice  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

We  recognize  that  the  collective  costs 
of  complying  with  the  requirements 
outlined  in  this  notice  may  meet  the 
$100  million  threshold  of  E.O.  12866. 
The  costs  associated  with  this  notice  are 
the  result  of  the  statute  and  not 
established  by  any  discretionary 
requirements  imposed  by  HCFA. 
However,  due  to  the  economic 
significance  of  the  provisions,  we  have 
submitted  this  notice  to  OMB  for  review 
and  are  soliciting  comments  on  the  costs 
and  burdens  associated  with  data  bank 
compliance.  When  the  final  guidance  is 
issued,  a  final  analysis  of  the  costs  and 
benefits  of  the  data  bank  will  be  made 
available. 

(Catalog  of  Fedtral  Domestic  Assistance 
Program  No.  13  714,  Medical  As.sistance 
Program;  No.  13  773  Medicare — Hospital 
Insurance  Pro^ra.-n;  and  No.  13.774. 
Medicare — Supplementar>'  Medical 
Insurance  Prognml 

Dated:  April  14.  1994. 
Bruce  C.  V'ladeck. 

Aciinini^trator.  Health  Care  Fin:.incing 
Administration. 
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Department  of  Health  and  Human 
Services 

Health  Resources  and  Services 
Administration 

[PN  2217] 
RIN  0905-ZA43 

Availability  of  Funds  for  Grants  for 
School  Health  Services  and  Health 
Education/Promotion  for  Homeless 
and  At-Risk  Children  and  Youth,  and 
for  School  Health  Staff  Development 

AGENCY:  Health  Resources  and  Services 

Administration,  PHS. 

ACTION:  Notice  of  availability  of  funds. 


SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  the  availability  of 
approximately  $5.75  million  under  the 
appropriation  for  fiscal  year  (FY)  1994, 
for  HRSA's  new  school  health  initiative: 
thei  Healthy  Schools.  Healthy 
Communities  Initiative.  The  Bureau  of 
Primary  Health  Care  (BPHC)  and  the 
Maternal  and  Child  Health  Bureau 
(MCHB)  will  jointly  manage  this 
initiative  within  HRSA. 

Under  this  initiative,  approximately 
$3.25  million  is  available  for 
discretionary  grants  to  provide  school- 
based  primary  health  care  services  to 
homeless  and  at-risk  children  and 
youth.  This  money  was  appropriated 
under  Public  Law  103-112,  the  FY  1994 
Labor/HHS  Appropriations  Act,  and  is 
included  as  part  of  the  funding  for  the 
Outreach  and  Primary  Health  Services 
for  Homeless  Children  Program.  The 
grants  will  be  awarded  under  section 
340(s)  of  the  Public  Health  Service 
(PHS)  Act,  42  U.S.C.  256. 

The  remainder  of  the  funding  for  the 
initiative,  approximately  $2.5  million,  is 
available  through  MCHB's  Special 
Projects  of  Regional  and  National 
Significance  (SPRANS)  as  authorized 
under  section  501(a)(2)  of  the  Social 
Security  Act,  42  U.S.C.  701(a)(2).  One 
million  dollars  of  the  SPRANS  money  is 
for  health  education/promotion  services 
provided  to  homeless  and  at-risk 
children  and  youth  through  school- 
based  health  centers.  The  remaining 
$1.5  million  is  available  for  school 
health  staff  development  grants. 

The  $5.75  million  for  the  Healthy 
Schools,  Healthy  Communities  Initiative 
will  be  awarded  through  two  grant 
programs.  First,  $4.25  million  is 
available  for  grants  to  provide  school- 
based  primary  health  care  services  and 
health  education/promotion  for 
homeless  and  at-risk  children  and 
youth.  Second,  $1.5  million  is  available 
for  grants  for  school  health  staff 
development. 


The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS-led  national  activity  for 
setting  health  priorities.  The  Healthy 
Schools,  Healthy  Communities  Initiative 
will  contribute  to  meeting  the  objectives 
cited  for  children  and  youth, 
particularly  children  and  youth  who  are 
homeless,  at-risk,  in  low-income 
families,  and/or  minorities.  In  addition, 
the  initiative  will  contribute  to  meeting 
three  of  the  six  National  Education 
Goals  included  in  the  Goals  2000: 
Educate  America  Act.  The  initiative  will 
address  Goal  1  which  states:  by  the  year 
2000,  all  children  in  America  will  start 
school  ready  to  learn;  Goal  2  which 
states:  by  the  year  2000,  the  high  school 
graduation  rate  will  increase  to  at  least 
90  percent,  and  Goal  6  which  states:  by 
the  year  2000,  every  school  in  America 
will  be  free  of  drugs  and  violence  and 
will  offer  a  disciplined  environment 
conducive  to  learning.  In  addition,  this 
program  is  consistent  with  many  of  the 
elements  of  the  proposed  Health 
Security  Act,  particularly  Title  III. 
Subtitle  G.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report— Stock  No.  017-001- 
00474-0  or  Summary  Report — Stock  No. 
017-001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office. 
Washington,  DC.  20402-9325 
(telephone  202-783-3238). 

The  PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  This  is  consistent 
with  the  PHS  mission  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  people. 
DUE  DATES:  To  receive  consideration, 
applications  for  the  health  services/ 
health  education  grant  and  the  staff 
development  grant  are  due  July  15, 
1994.  Applications  are  considered  as 
having  met  the  deadfine  if  they  are:  (1) 
Received  on  or  before  the  established 
deadline  date;  or  (2)  sent  on  or  before 
the  established  deadline  date  and 
received  in  time  for  orderly  processing. 
Applicants  should  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or  the 
U.S.  Postal  Service  or  obtain  a  legibly 
dated  U.S.  Postal  Service  postmark. . 
Private  metered  postmarks  will  not  be 
accepted  as  proof  of  timely  mailing.  Late 
applications  will  not  be  considered  for 
funding  and  will  be  returned  to  the 
applicant. 

ADDRESSES  FOR  HEALTH  SERVICES/ 
EDUCATION  GRANTS:  Application  kits  and 
additional  guidance  (Form  PHS  5161-1 
with  revised  face  sheet  DHHS  form  424, 
as  approved  by  the  0MB  under  control 


number  0937-0189)  for  the  health 
services/health  education  grants  may  be 
obtained  from,  and  completed 
applications  should  be  mailed  to;  Alice 
H.  Thomas,  Grants  Management  Officer 
(GMO),  Bureau  of  Primary  Health  Care. 
Health  Resources  and  Services 
Administration,  4350  East-West 
Highway,  Bethesda,  Maryland,  20814. 
The  telephone  number  is  (301)  594- 
4260  and  the  fax  number  is  (301)  594- 
4073.  Application  kits  will  be 
distributed  up  to  two  weeks  before  the 
application  due  date.  The  Grants 
Management  staff  is  available  to  provide 
assistance  on  business  management 
issues. 

ADDRESSES  FOR  STAFF  DEVELOPMENT 
GRANTS:  Application  kits  and  additional 
guidance  (Form  PHS  5161-1  with 
revised  face  sheet  DHHS  form  424,  as 
approved  by  the  OMB  under  control 
number  0937-0189)  for  the  staff 
development  grants  may  be  obtained 
from,  and  completed  applications 
should  be  mailed  to:  John  Gallicchio, 
Grants  Management  Officer,  Maternal 
and  Child  Health  Bureau.  Health 
Resources  and  Services  Administration, 
Parklawn  Building,  Room  18-12,  5600 
Fishers  Lane,  Rockville,  Maryland, 
20857.  The  telephone  number  is  (301) 
443-1440  and  the  fax  number  is  (301) 
443-6686.  Application  materials  will  be 
available  after  April  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  program  information  and 
technical  assistance,  contact  Jane 
Martin,  Program  Director,  School  Health 
Program,  Perinatal  and  Child  Health 
Branch,  Division  of  Programs  for  Special 
Populations,  Bureau  of  Primary  Health 
Care.  4350  East-West  Highway, 
Bethesda,  Maryland  20814,  (301)  594- 
4470,  fax  (301)  594-4989,  or  contact 
Linda  Johnston,  Co-Director.  School 
Heahh  Initiative,  Adolescent  Health 
Branch,  Division  of  Maternal,  Infant  and 
Child  Health.  Maternal  and  Child 
Health  Bureau,  Parklawn  Building, 
room  18A-39,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  (301)  443- 
4026,  fax  (301)  443-1296. 

SUPPLEMENTAL  INFORMATION 

School-Based  Health  Services  and 
Health  Education/Promotion  Grants  for 
Homeless  and  At-Risk  Children  and 
Youth 

Grant  Amounts:  Approximately  $4.25 
million  is  available  for  grants  to  provide 
school-based  health  services  and  health 
education/promotion  to  homeless  and 
at-risk  children  and  youth.  Of  the  $4.25 
million,  $3.25  million  is  for  primary  and 
preventive  heahh  care  services;  $1.0 
million  is  for  health  education/ 
promotion  purposes.  Each  grantee  will 
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only  receive  one  grant  award  that  will 
include  funds  for  both  health  services 
and  health  educatioa'promotion. 

Number  of  Awards:  Approximately 
15-20  awards  will  be  made,  with  a  total 
possible  maximum  of  $285,000  for  each 
grant.  Awards  will  range  from  SlOO.OOO 
to  $220,000  for  school-based  health 
services  and  from  $40,000  to  S65.000  for 
school  health  educatio.Vpro.Tiction. 
Awards  will  be  made  for  a  one-year 
budget  period  and  a  three-year  project 
period. 

Match  Requirements:  Only  grantt^es 
that  are  hospitals  are  required  to 
contribute  (directly  or  through 
donations  from  public  or  private 
entities)  not  less  than  $1  in  non-Federal 
contributions  for  each  $1  of  Federal 
funds  provided  in  the  health  services 
portion  of  the  grant.  Non-Federal 
contributions  may  be  in  cash  or  in-kind, 
fairly  evaluated,  including  plant, 
equipment,  or  other  services.  Amounts 
provided  by  the  Federal  Government,  or 
ser\'ices  assisted  or  subsidized  to  any 
significant  extent  by  the  Federal 
Govem.ment,  may  not  be  included  in 
determining  the  amount  of  such  ncn- 
Federal  contributions.  It  is  important  to 
note  that  this  match  dees  not  apply  to 
the  health  education^'promotion  portion 
of  the  grant. 

Eligible  Applicants:  .An  eligible 
applicant  is  a  community-based  primary 
health  care  provider.  Eligible  health  care 
providers  are  community-based  public 
or  nonprofit  private  entities  that  have  a 
history  of  providing  primary  health 
services  to  a  substantial  number  of 
homeless,  at-risk,  or  medically 
underserved  children  and  yo'ith  in  the 
community,  e.g.,  health  care  for  the 
homeless  centers,  community  and 
migrant  health  centers,  local  health 
departments,  public  housing  primary 
care  centers,  and  children's  hospitals. 

The  provider  must  have  established  a 
partnership  with  a  school  or  school 
district,  but  only  the  health  care 
provider  is  the  applicant.  Togetlier  the 
health  provider  and  school  must  have 
established  a  cooperative  arrangement 
with  at  least  one  community 
organization  that  will  supplement, 
expand,  and  enrich  the  services 
provided  through  the  school-based 
health  center.  Applicants  are 
encouraged  to  establish  as  many 
cooperative  arrangements  as  are 
desirable  and  feasible  (e.g.,  with  Health 
Care  for  the  Homeless  projects, 
homeless  shelters,  soup  kitchens,  other 
community  organizations  that  serve  the 
homeless,  community  mental  health 
centers,  social  service  agencies,  local 
youth  organizations,  and  community 
service  organizations). 


Grantees  must  have  an  agreement 
with  a  State  under  its  Medicaid 
program,  title  XIX  of  the  Social  Security 
Act  (if  they  provide  services  that  are 
covered  under  the  title  XIX  plan  for  the 
State),  and  be  qualified  to  receive 
payments  under  the  agreement.  This 
requirement  may  be  waived  if  the 
organization  does  not.  in  providing 
health  care  services,  impose  a  charge  or 
accept  reimbursement  available  from 
any  third-party  payor,  including 
reimbursement  under  any  insurance 
policy  or  under  any  Federal  or  State 
health  benefits  program.  It  is  expected 
that  grantees  will  maximize  third  party 
reimbursement  to  which  they  are 
entitled,  including  Medicaid. 

Grants  will  be  made  for  a  variety  of 
arrangements,  includmg  programs  in 
rural  and  urban  areas.  Grants  will  be 
awarded  for  progra.ms  in  elementary 
schools,  middle  schools  or  junior  high 
schools,  high  schools,  or  a  combination 
of  schools.  Fu.^ds  are  rot  available  to 
enhance  existing  school-based  health 
centers.  The  funds  are  i;itended  to  be 
used  to  establish  new  school-based 
health  centers  that  offer  comprehensive 
primary  care  services.  An  applicant  that 
currently  operates  a  school-based  health 
center  may  use  these  funds  to  establish 
a  new  center  in  another  school. 

Other  Requirements:  Restrictions  on 
the  use  of  grant  funds  a.'e  as  follows:  (1) 
Grant  funds  may  not  be  used  to  pay  for 
inpatient  5er\ices.  except  for  residential 
treatment  for  substance  abuse  provided 
in  settings  other  than  hospitals;  (2)  grant 
funds  may  not  be  used  to  make  cash 
payments  to  intended  recipients  of 
primary  health,  substance  abuse  or 
mental  health  services;  and  (3)  grant 
funds  may  not  be  used  to  purcha.se 
major  medical  equipment  or  to  purchase 
or  improve  real  property  (other  than 
minor  remodeling  of  existing 
improvenwnts  to  real  property,  which  is 
allowable  for  rebudgeting  without  prior 
approval  for  amounts  up  to  a 
cumulative  maximum  of  $25,000).  The 
Secretary  may  waive  this  restriction 
upon  request  by  an  applicant 
demonstrating  that  the  purposes  of  the 
project  cannot  otherwise  be  carried  out. 

The  grantee  must,  directly  or  through 
contract,  provide  services  without 
regard  to  ability  to  pay  for  the  services. 
If  a  charge  is  imposed  for  the  delivery 
of  services,  such  charge:  (1)  Will  be 
made  according  to  a  schedule  of  charges 
that  is  made  available  to  the  public;  (2) 
will  not  be  imposed  on  any  individual 
with  an  income  less  than  the  official 
poverty  level  (the  nonfarra  income 
official  poverty  line  defined  by  the 
Office  of  Management  and  Budget):  and 
(3)  will  be  adjusted  to  reflect  the  income 


and  resources  of  the  individual 
involved. 

Program  Services:  Grants  will  be 
awarded  to  school-based  health  center 
programs  that  will  offer  comprehensive 
primary  care  and  health  education/ 
promotion  services  including,  but  not 
limited  to:  (1)  Outreach  and  other 
access-related  services  including  care 
coordination/case  management, 
translation,  and  transportation,  as 
needed;  (2)  diagnosis  and  treatment  of 
acute  and  chronic  conditions;  (3) 
laborator)'  services  necessary  to 
diagnose  and  treat  acute  and  chronic 
conditions  (these  may  be  provided 
directly,  through  contract  arrangements, 
or  through  formal  referrals);  (4) 
preventive  health  services,  including 
health  screenings  and  immunizations; 
(5)  mental  health  and  counseling 
sen'ices.  and  necessar,  referrals  for 
child  abuse  prevention  and  treatment, 
specialized  mental  health  services, 
social  services,  and  substance  abuse 
treatment;  (6)  preventive  dental  services 
(these  may  be  provided  directly, 
through  contract  arrangements,  or 
through  formal  referrals);  (7)  a  school 
health  education/promotion  progra.m; 
and  (8)  arrangements  for  coverage 
during  non-school  hours.  The  health 
education/promotion  activities  should 
build  on  and  be  integrated  with  exi.sting 
health  education/promotion  activities 
and  should  address  the  unm.et  needs  of 
students. 

Target  Populations:  This  program  is 
designed  to  serve  children  in 
kindergarten  through  the  twelfth  grade 
who  are  homeless  or  at  imminent  risk  of 
homeiessness,  including  child.'en  in 
unstable  hou.sing  situations  or  who  have 
incomes  or  family  incom.es  below  200% 
of  the  federal  poverty  level  (the  nonfarm 
income  official  poverty  line  defined  by 
the  Office  of  Management  and  Budget). 

While  the  school-based  health  center 
will  target  services  to  those  children 
described  above,  the  school-based 
health  center  mu.st  serve  all  students  in 
the  s<..hool  who  wish  to  enroll  in  the 
center. 

Data  and  Management  Information 
System  (MIS)  Requirements:  The 
funding  agencies  will  provide  the 
software  to  be  used  for  the  acquisition 
of  data  needed  for  program  monitoring 
and  the  national  evaluation.  Purchase  of 
appropriate  hardware  to  run  the 
software  will  be  an  allowable  expense 
under  the  grant.  The  system  to  be 
employed  will  meet  very  specific 
requirements  to  be  further  articulated  in 
the  program  guidance.  Broad  data 
categories  include,  but  are  not  limited 
to,  demographics,  insurance  status, 
diagnoses,  services  provided,  referrals, 
and  follow-up.  The  data  requirements 
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for  the  national  evaluation  are  subject  to 
OMB  approval  and  will  not  be 
••^plemented  until  approval  is  obtained. 

Criteria  for  Evaluation:  Applicants 
•-viil  be  evaluated  on  their  plan  for 
health  services  and  health  education/ 
promotion  based  upon  the  following 
criteria; 

•i  Need:  Degree  of  need  for  school- 
based  health  services,  which  must 
include  but  not  be  limited  to  the 
fo'.iiowing  indicators:  (1)  Estimate  of  the 
nuihber  of  homeless  children  and 
children  at  imminent  risk  of 
homelessness  in  the  school  and 
community,  with  estimation  method 
spepitled;  (2)  level  of  poverty  in  school 
and  community,  including  school 
recfilpt  of  Chapter  1  funds,  and  in 
particular,  school  designation  a.s  a 
Chapter  1  school-wide  program;  (3)  the 
nui^lber  of  children  who  are  eligible  for 
free  or  reduced  price  lunches:  (4)  degree 
to  which  the  population  in  the 
lioojmunity  is  medically  underserved: 
(5)  presence  of  significant  barriers  to 
!;ea!th  care  for  students  in  the 
community  (e.g.,  lack  of  transportation, 
language);  and  (6)  indicators  of  health 
risks  for  school-aged  children  and  youth 
such  as  intentional  and  unintentional 
injuries,  violence,  alcohol  and  other 
dr^g  abuse,  sexually  transmitted 
disease,  adolescent  pregnancy,  juvenile 
justice  involvement,  and  high 
projportion  of  children  with  special 
Keajlth  care  needs: 

•  Proposed  Plan  and  Project 
Description:  The  extent  to  which  the 
applicant  has:  (1)  Demonstrated  its 
capability  to  successfully  implement 
and  administer  the  proposed  plan;  (2) 
spejGjfied  appropriate  and  measurable 
godls  and  objectives  that  address  the 
neejdsof  the  target  population  identified 
through  a  completed  community  needs 
ass^sment;  (3)  demonstrated  the 
fealibiliiy  of  implementing  the  program 
ba.s^  on  the  time  frame  proposed;  (4) 
described  an  appropriate 
multidisciplinary  team  of  health 
professionals  who  will  deliver  .services; 
(5)  provided  for  an  arrangement 
between  the  health  care  provider  and 
the  school  that  specifies  how  referrals 
and  off  site  treatment  will  be  handled 
and,  where  appropriate,  specified  the 
role  of  the  school  nurse,  school 
psychologist,  and  other  school 
personnel  in  the  staffing  of  the  clinic 
and  the  provision  of  health  services  to 
students;  (6)  outlined  a  suitable  quality 
assurance  program  for  services  provided 
under  the  grant;  (7)  specified 
administrative  procedures  for  fiscal 
control  and  fund  accounting  procedures 
which  provide  for  reasonable  financial 
administration  of  Federal  and  non- 
Federal  funds;  (8)  specified  plans  for 


and  evidence  of  financial  ability  to 
continue  program  beyond  project 
period;  (9)  included  health  education/ 
promotion  activities  that  will 
adequately  address  unmet  health 
education  needs  of  students;  (10) 
integrated  health  education/promotion 
ser\'ices  with  new  and  e:<isting  school 
health  services,  health  education/ 
promotion  programs,  and  other 
education  programs,  if  any.  (e.g., 
counseling,  special  education,  ser\'ices 
provided  by  a  school  nurse,  including 
those  provided  under  IDEA,  and 
activities  funded  under  the  Drug  Free 
Schools  and  Communities  Act);  and  (11) 
specified  health  education/promotion 
activities  that  complement  the  existing 
health  education  curriculum  (the 
activity  should  target  those  health 
education/promotion  needs  which  are 
identified  as  top  priority  based  upon  the 
needs  assessment); 

•  Project  Collaboration,  Coordination 
and  Community  Support:  (1)  The  extent 
to  which  the  health  provider  and  school 
have  established  cooperative 
arrangements  with  community  groups 
that  will  supplement,  expand,  and 
enrich  the  services  provided  through  the 
school-based  health  center;  (2)  the 
degree  to  which  the  applicant  has  and 
will  continue  to  work  with  other 
Federal,  State  and  local  programs 
(particularly  State  health  agencies  and 
their  Primary  Care  Cooperative 
Agreement  staff  and  the  Maternal  and 
Child  Health  (Title  V)  staff,  local 
schools,  mental  health  service  agencies, 
substa.ice  abuse  service  agencies,  and 
Medicaid);  (3)  the  extent  of  community 
support,  particularly  among  families, 
caregivers  and  the  students  themselves; 
(4)  the  extent  of  support  from  school 
personnel  and  organizations  (e.g., 
principal,  school  board,  school  nurses, 
PTA.  Student  Council);  and  (.5)  evidence 
of  willingness  of  collaborating  and/or 
supporting  o.^anizations  to  contribute 
resources,  both  cash  and  in  kind,  for  the 
school-based  health  center  program; 

•  Budget:  Adequacy  and 
appropriateness  of  the  proposed  budget 
(i.e.,  detailed  projections  of  revenue  and 
costs  in  accordance  with  grant 
application  instructions),  including  the 
health  education/promotion  budget 
subsection; 

•  Outcome  and  Evaluation:  (1)  The 
strength  of  the  self-evaluation  plan  to 
monitor  the  progress  of  the  program  and 
to  assess  and  doctunent  outcomes  of  the 
program:  and  (2)  evidence  of  applicant's 
commitment  to  participate  in  a  national 
evaluation  and  use  the  software 
provided  by  the  funding  agency. 


SUPP1.EMENTAI.  INFORMATION 

School  Health  Staff  Development 
Grants 

Background:  The  purpose  of  these 
grants  is  to  build  capacity  at  the  State 
and  local  levels,  consistent  with  the 
goals  of  the  proposed  Health  Security 
Act,  in  order  to  provide  staff 
development  for  local  education  agency 
and  local  health  agency  personnel 
involved  in  school-based  health  centers 
or  in  school-linked  programs.  Proposed 
programs  could  include  training  for  the 
following  types  of  staff:  health  care 
pro\iders,  allied  health  professionals, 
and  health  educators.  Emphasis  should 
be  placed  on  training  to  work  with  a 
multidisciplinary  team. 

Grant  Amounts  and  Number  of 
Awards:  There  will  be  approximately 
$1.5  million  available  for  up  to  10 
school  health  staff  development  grants 
for  Fiscal  Year  1994.  to  enhance  the 
operation  of  school-related  health 
ser\ices.  Awards  will  be  made  for  a  one- 
year  budget  and  project  period. 

Eligible  Applicants:  Eligible 
applicants  are  State  health  agencies  or 
public  and  private  nonprofit  institutions 
of  higher  learning.  The  applicant  must 
demonstrate  full  partnership  between 
the  State  health  agency  and  the 
institution  of  higher  learning  and.  as 
appropriate,  other  community 
organizations  and/or  professional 
associations. 

Criteria  for  Eialuation:  Grantees  will 
be  evaluated  based  upon  the  following 
criteria: 

•  Need:  Degree  of  need  for  school 
health  program  staff  development  as 
identified  in  a  needs  assessment; 

•  Proposed  Plan:  The  extent  to  which 
the  proposed  plan  has:  (1)  Specified 
appropriate  goals  and  objectives  (e.g., 
specify  knowledge  expected  to  be 
learned  to  upgrade  skills  and 
competencies  to  work  in  school  health 
settings);  (2)  provided  a  description  of 
proposed  program  to  provide  staff 
development  for  individuals  who  work 
in  school  health  settings;  (3)  utilized 
existing  staff  development  programs, 
where  appropriate  (e.g..  the 
Interdisciplinary  Adolescent  Health 
Pro)ect(s)  and  the  Center  for  Continuing 
Education  in  Adolescent  Health 
supported  by  funds  from  MCHB);  and 
(4)  demonstrated  the  soundness  of  the 
project's  proposed  management,  as 
assessed  by  the  qualifications  of  the  stafi 
of  the  proposed  project,  the  applicant's 
facilities  and  resources,  and  the 
capability  to  fulfill  the  proposed  goals 
and  objectives  to  meet  staff 
development  needs; 

•  Budget:  Adequacy  and 
appropriateness  of  proposed  budget; 
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•  Oufcome  and  Evaluation:  (1)  The 
adequacy  of  the  plan  to  monitor  the 
progress  of  the  program  and  to  assess 
and  document  outcomes  of  the  program; 
and  (2)  evidence  of  commitment  to 
participate  in  a  national  evaluation. 

Other  Award  Information 

The  programs  under  the  Healthy 
Schools,  Healthy  Communities  Initiative 
are  subject  to  the  provisions  of 
Executive  Order  12372,  as  implemented 
by  45  CFR  part  100.  Executive  Order 
12372  allows  States  the  option  of  setting 
up  a  system  for  reviewing  applications 
from  within  their  States  for  assistance 
under  certain  Federal  programs.  The 
application  packages  to  be  made 
available  under  this  notice  will  contain 
a  listing  of  States  which  have  chosen  to 
set  up  a  review  system  and  will  provide 
a  State  point  of  contact  (SPOC)  in  the 
State  for  the  review.  Applicants  (other 
than  federally-recognized  Indian  tribal 
governments)  should  contact  their 
SPOCs  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  The  due  date  for 
State  process  recommendations  is  60 
days  after  the  appropriate  deadline 
dates.  The  Health  Resources  and 
Services  Administration  does  not 
guarantee  that  it  will  accommodate  or 
explain  its  responses  to  State  process 
recommendations  received  after  the  due 
date.  (See  "Intergovernmental  Review  of 
Federal  Programs",  Executive  Order 
12372.  and  45  CFR  part  100,  for  a 
description  of  the  review  process  and 
requirements.) 

These  programs  are  subject  to  the 
Public  Health  System  Reporting 
Requirements  approved  by  the  Office  of 
Management  and  Budget  (0937-0195). 
Under  these  requirements,  the 
community-based  nongovernmental 
applicant  must  prepare  and  submit  a 


Public  Health  System  Impact  Statement 
(PHSIS).  The  PHSIS  is  intended  to 
provide  information  to  State  and  local 
health  officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based  nongovernmental  organizations 
within  their  jurisdictions. 

Community-based  nongovernmental 
applicants  are  required  to  submit  certain 
information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted. 
This  information  should  be  submitted 
no  later  than  the  Federal  application 
receipt  due  date.  The  information 
includes: 

a.  A  copy  of  the  face  page  of  the 
application  (SF  424). 

b.  A  summary  of  the  project  PHSIS, 
not  to  exceed  one  page,  which  provides: 

1.  A  description  ofthe  population  to 
be  served. 

2.  A  summary  ofthe  services  to  be 
provided. 

3.  A  description  ofthe  coordination 
planned  with  the  appropriate  State  and 
local  health  agencies. 

The  OMB  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  HRSA 
Healthy  Schools,  Healthy  Community 
Initiative  are  93.151  and  93.110. 

Dated:  March  18.  1994. 
Ciro  V.  Sumaya, 

Administrator. 

IFR  Doc.  94-11143  Filed  5-9-94;  8:45  am) 

BILUNG  CODE  4160-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Maternal  and  Child  Health  Community 
Integrated  Service  Systems  Set-Aside 
Program 

AGENCY:  Health  Resources  and  Services 
Administration,  PHS. 


ACTION:  Advance  notice  of  application 
deadline  date. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA),  in 
collaboration  with  the  Administration 
for  Children,  Youth  and  Families,  will 
provide  funding  during  fiscal  year  1994 
for  Maternal  and  Child  Health 
Community  Integrated  Service  Systems 
(CISS)  Set-Aside  Program  grants 
authorized  under  section  502(b)(1)(A)  of 
Title  V  of  the  Social  Security  Act.  In 
fiscal  year  1994,  funding  for  new  CISS 
projects  will  be  focused  on  development 
of  home  visiting  programs  which  carry 
out  the  intent  ofthe  "Home  Visiting 
Services  for  At-Risk  Families"  Program, 
as  authorized  by  Title  V  of  the 
ADAMHA  Reorganization  Act  (Pub.  L. 
102-321).  The  purpose  of  this 
announcement  is  to  give  early  notice  to 
potential  applicants  ofthe  amount  of 
funding  and  application  deadline  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Potential  applicants  may  contact  the 
Chief,  Grants  Management  Branch, 
Maternal  and  Child  Health  Bureau, 
Room  18-12.  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857,  (301)  443-1440  for  application 
information  and  other  information 
concerning  this  program. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Availability  of  Funds  will  be 
published  in  the  Federal  Register  for 
this  program,  announcing  program 
provisions,  priorities,  and  review 
criteria. 


Program 

Application  deadline 

No.  of 

awards 

<est.) 

Funds  available 
(est.) 

Community  Integrated  Service  Systems  (CISS)  

June  30.  1994 

50 

S2  5  million 

Dated;  May  4, 1994. 
John  H.  Kelso, 

Acting  Administrator. 

IFR  Doc.  94-11242  Filed  5-9-94:  8:45  am] 

BILLING  COOe  4160-1500-P 


National  Institutes  of  Health 

National  Library  of  Medicine;  Meeting 
of  the  Biomedical  Library  Review 
Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Biomedical  Library  Review 
Committee  on  June  22-23, 1994, 
convening  at  8:30  a.m.  in  the  Board 


Room  of  the  National  Library  of 
Medicine.  Building  38,  8600  Rockville 
Pike,  Bethesda,  Maryland. 

The  meeting  on  June  22  will  be  open 
to  the  public  from  8:30  a.m.  to 
approximately  11  a.m.  for  the 
discussion  of  administrative  reports  and 
program  developments.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 


attend  and  need  special  assistance,  such 
as  siijn  language  interpretation  or  other 
reasonable  accommodations,  should 
conjtiact  Dr.  Roger  W.  Dahlen  at  301- 
4«J6-4221  two  weeks  before  the  meeting. 

(a  accordance  with  provisions  set 
fort^  in  sections  552b(c)(4)  and 
552!}j{c)(6).  Title  5.  U.S.C.  and  section 
iO(ti)  of  Public  Law  92-463,  the  meeting 
on  jane  22  will  be  closed  to  the  public 
for  the  review,  discussion,  and 
e\  aluation  of  individual  grant 
applications  from  11  a.m.  to 
apppoximately  5  p.m..  and  on  June  23 
frorri  8:30  a.m.  to  adjournment.  These 
appjlications  and  the  discussion  could 
rev^ol  confidential  trade  secrets  or 
consmercial  property,  such  as  patentable 
material,  and  personal  information 
conperning  individuals  associated  with 
the  {applications,  disclosure  of  which 
woald  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Roger  W.  Dahlen.  Scientific 
Review  Administrator,  and  Chief, 
Biomedical  Information  Support 
Branch.  Extramural  Programs,  National 
Library  of  Medicine.  8600  Rockville 
Pike,  Bethesda,  Maryland  20894. 
telephone  number:  301-496-4221.  will 
provide  summaries  of  the  meeting, 
rostjers  of  the  committee  members,  and 
oth^r  information  pertaining  to  the 
mealing. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.879— Medical  Library 
Aiv^stance.  National  Institutes  of  Health  ) 

Dated;  May  4. 1994. 
SuLS^  K.  Feldman. 
CotT^trittee  Management  Officer.  NIH. 
IFR  br'c  94-11156  Filed  5-9-94:  8:45  ami 

BILUNC  CODE  4140-01-M 


National  institute  of  Nursing  Research; 
Meeting:  National  Advisory  Council  for 
Nursing  Research  and  Its 
Subcommittees 

Plu.suant  to  Public  Law  92^63. 
not^e  is  hereby  given  of  the  meetings  of 
the  l^iational  Advisory  Council  for 
Nu.4iing  Research,  National  Institute  of 
Nun.ing  Research;  and  its 
Subpommittees.  June  3  and  7-8.  1994, 
Naljonal  Institutes  of  Health.  Bethesda. 
Msriyland. 

Meetings  of  the  Rill  Council  and  its 
Subt»mmittees  will  be  held  at  times 
and  places  listed  below.  Attendance  by 
the  |}ublic  will  be  limited  to  space 
avaiiloble. 

The  full  Council  will  meet  in  open 
session  June  7,  Building  31C, 
Conference  Room  6,  from  1  p.m.  to  5 
p.m.,  and  on  June  8,  from  approximately 
10  a.m.  to  adjournment.  Agenda  items 
will  include:  The  NINR  Director's 
Report,  Report  from  Directors  of  the 
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Exploratory  Centers.  Prioritization  of  the 
Science  for  NINR.  Post  Review  Policy 
Issues  Relevant  to  Grant  Review. 
NACNR  Subcommittee  Issues.  1994 
Nursing  Task  Force.  Nursing  Systems 
Report.  NAS  Report.  Report  on 
Reinventing  Government. 

Each  of  the  Subcommittees  listed 
below  will  be  held  by  telephone 
conference. 

The  Planning  Subcommittee  will  meet 
in  open  session  June  3.  Building  31. 
Conference  Room  5803.  from  11:30  a.m. 
to  1  p.m..  to  discuss  long-term  and 
strategic  planning  and  policy  issues. 

The  National  Nursing  Research 
Agenda  Subcommittee  will  meet  in 
open  session  June  3,  Building  31, 
Conference  Room  5B03,  from  3  p.m.  to 
5  p.m.,  to  discuss  issues  related  to  the 
National  Nursing  Research  Agenda. 

In  accordance  with  the  provisions  set 
forth  in  Sections  552b{c)(4)  and 
552b{c)(6).  Title  5,  U.S.  Code  and 
Section  10(d)  of  Public  Law  92-463,  the 
meeting  of  the  Research  Subcommittee 
June  3.  from  1  p  m.  to  3  p.m..  will  be 
closed  to  the  public,  and  the  meeting  of 
the  full  Council  will  be  closed  on  June 
8,  from  8:30  a.m.  to  approximately  10 
a.m..  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications  The  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Ernest  Marquez.  301-.'j94- 
7865.  in  advance  of  the  meeting. 

Dr.  Ernest  Marquez.  E.xecutive 
Secretary,  National  Advisory  Council 
for  Nursing  Research.  National  Institutes 
of  Health.  Westvvood  Building,  room 
740.  Bethesda,  Mar)'land  20892.  301- 
594-7865.  will  provide  a  summary  of 
the  meeting,  roster  of  committee 
members,  and  substantive  program 
information  upon  request. 

(Catalog  of  Federal  Domestic  .^ssistance 
Program  No.  93.361.  Nursing  Research. 
National  Institutes  of  Health.) 

Dated:  May  4.  1994. 
Susan  K.  Feldman. 
Committee  Management  Officer.  NIH. 
IFR  Doc.  94-11157  Filed  5-9-94:  8:45  am] 

eiLUNG  CODE  4140-01-M 


National  Institute  of  General  Medical 
Sciences;  Meetings 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meetings  of 
the  committees  of  the  National  Institute 
of  General  Medical  Sciences  for  June 
and  July  1994. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  committee  business  for 
approximately  one  hour  at  the 
beginning  of  the  first  session  of  the  first 
day  of  the  meeting.  Attendance  by  the 
public  will  be  limited  to  space  available. 

These  meetings  will  be  closed 
thereafter  in  accordance  with  provisions 
set  forth  in  sections  552b(c)(4)  and 
552b(c)(6).  title  5.  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  for  the 
review,  discussion,  and  evaluation  of 
individual  research  training  grant  and 
research  center  grant  applications.  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  p.'operty  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy 

Mrs.  Ann  Dieffenbach.  Public 
Information  Officer.  National  Institute  of 
General  Medical  Sciences.  National 
Institutes  of  Health.  Building  31.  room 
4A52,  Bethesda.  Maryland  20892. 
Telephone:  301-496-7301.  FAX:  301- 
402-0224.  will  provide  a  summary  of 
the  meeting  and  a  roster  of  comi-nittee 
members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Ann  Dieffenbach. 

Substantive  program  information  may 
be  obtained  from  each  .scientific  review 
administrator  whose  name,  room 
number,  and  telephone  number  are 
listed  below  each  committee. 

\awe  of  Committee.  Q-Uular  and 
Molecular  Ba;i5  of  Disease  Review 
Comniitfee. 

Scientific  Review  Administrator:  Dr.  Carole 
Latker,  room  9.M0.  Westwood  Building. 
Telephrne:  301-594-7758. 

Dr.tes  ofMeetmg  June  7-8, 1994 

Place  ofMeetwg:  Building  3 IC,  Qiiifereni.e 
Room  8,  National  Institutes  of  Health. 
Bethesda,  Maryland  20892. 

Open:  June  7.  8:30  am  — 930  a.m. 

Closed:  June  7, 9:30  am  —5  pm..  lune  8, 
8:30  a.m. — adjournment. 

Name  of  Committee:  Pharmacological  i 

Sciences  Review  Committee.  j 

Scientific  Feview  Administrator:  Dr.  Irene     j 
Glowinski.  room  9A18.  Westwood  Building. 
Telephone:  301-594-7741. 

Dates  ofMeetmg:  June  9. 1994. 
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Place  of  Meeting:  Embassy  Suites.  Chevy 
Chase  Pavillion,  4300  Milifarv  Road.  NW., 
Washington,  DC  20015. 

Open:  June  9,  8:30  a.m.— 9;30  a.m. 

Closed:  9:30  a.m. — adjournment. 

Name  of  Committee:  Genetic  Basis  of 
Disease  Review  Committee. 

Scientific  Review  Administrator:  Dr.  Arthur 
Zachary.  room  9A13,  Westwood  Building, 
Telephone:  301-594-7758. 

Dates  of  Meeting:  June  13, 1994. 

Place  of  Meeting:  Holiday  Inn  Che\7 
Chase,  5520  Wisconsin  Avenue,  Chevy 
Chase.  Maryland  20815. 

Open:  June  13,  8:30  a.m.— 9:30  a.m. 

Closed:  June  13,  9:30  a.m.— adjournment. 

Name  of  Committee:  Minority  Access  to 
Research  Careers  Reviewr  Subcommittee. 

Scientific  Beview  Administrator:  Dr. 
Richard  Martinez,  room  9A18,  Westwood 
Building,  Telephone:  301-594-7803. 

Dates  of  Meeting:  June  16-17, 1994. 

Place  of  Meeting:  Building  31C,  Conference 
Room  9,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892. 

Open:  June  16.  8:30  a.m.— 9:30  a.m. 

Closed:  June  16,  9:30  a.m. — 5  p.m.,  June  17, 
8:30  a.m. — 5  p.m. 

Name  of  Committee:  Minority  Biomedical 
Research  Support  Review  Subconmiittee. 

Scientific  Review  Administrator:  Dr.  Jean 
Flagg-Newton.  room  9A13,  Westwood 
Building.  Telephone:  301-594-7708. 

Dates  of  Meeting:  July  14-15,1994. 

Place  of  Meeting:  Holiday  Inn  Chevy 
Chase,  5520  Wisconsin  Avenue,  Chevy 
Chase,  Maryland  20815. 

Open:  July  14,  8:30  a.m.— 9:30  a.m. 

Closed:  July  14,  9:30  a.m.— 5  p.m.,  July  15, 
8:30  a.m. — adjournment. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.859,  93.862,  93.863,  93.880. 
National  Institute  of  General  Medical 
Sciences,  National  Institute  of  Health) 

Date:  May  4. 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(PR  Doc.  94-11158  Filed  5-9-94;  8:45  am] 

BILUNO  CODE  4140-01-M 


National  Institute  on  Aging;  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  Subcommittees 
A  and  B  meetings  of  the  Biological  and 
Clinical  Aging  Review  Committee,  and 
of  Subcommittees  A  and  B  meetings  of 
the  Neuroscience,  Behavior  and 
Sociology  of  Aging  Review  Committee. 

These  meetings  will  be  open  to  the 
public  as  indicated  below  to  discuss 
administrative  details  and  other  issues 
relating  to  committee  activities. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552(c)(6).  title  5.  U.S.C. 
and  section  10(d)  of  Pubhc  Law  92-463. 
for  the  review,  discussion,  and 


evaluation  of  individual  research  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  June  C.  McCann,  Committee 
Management  Officer.  National  Institute 
on  Aging.  Gateway  Building,  room 
2C218.  National  Institutes  of  Health, 
Bethesda,  Maryland  20892.  (301/496- 
9322).  will  provide  summaries  of  the 
meetings  and  rosters  of  the  committee 
members  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Scientific  Review 
Administrator  listed  for  the  meeting,  in 
advance  of  the  meeting. 

Other  information  pertaining  to  the 
meetings  can  be  obtained  from  the 
Scientific  Review  Administrator 
indicated  below. 

Name  of  Subcommittee:  Subcommittee  A — 
Biological  and  Clinical  Aging  Review 
Committee. 

Scientific  Review  Administrator:  Dr.  Arthur 
Schaerdel,  Gateway  Building,  room  2C212, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  (301)  496-9666. 

Date  of  Meeting:  June  10, 1994. 

Place  of  Meeting:  Teleconference  call.     . 

Open.  June  10 — 1  to  1:15  p.m. 

Closed:  June  10 — 1:15  to  5  p.m. 

Name  of  Subcommittee:  Subcommittee  B — 
Biological  and  Clinical  Aging  Review 
Committee. 

Scientific  Review  Administrator:  Dr.  James 
Harwood,  Gateway  Building,  room  2C212, 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892,  (301)  496-9666. 

Date  of  Meeting:  June  8, 1994. 

Place  of  Meeting:  Holiday  Inn  Crowne 
Plaza,  1750  Rockville  Pike,  Rockville. 
Maryland. 

Open:  June  8 — 8:30  to  9  a.m. 

Closed:  June  8 — 9  a.m.  to  adjournment  on 
June  8, 1994. 

Name  of  Subcommittee:  Subcommittee  A — 
Neuroscience,  Behavior  and  Sociology  of 
Aging  Review  Committee. 

Scientific  Review  Administrators:  Dr.  Maria 
Mannarino,  Dr.  Louise  Hsu,  Gateway 
Building,  room  2C212,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892,  (301) 
496-9666. 

Dares  of  Meeting:  June  14-16, 1994. 

Place  of  Meeting:  Hyatt  Regency  Bethesda, 
One  Bethesda  Metro  Center,  Bethesda. 
Maryland  20814. 

Open:  June  14 — 7  to  8  p.m. 

Closed:  June  14 — 8  to  adjournment  on  June 
16, 1994. 

Name  of  Subcommittee:  Subcommittee  B — 
Neuroscience,  Behavior  and  Sociology  of 
Aging  Review  Committee. 


Scientific  Review  Administrator:  Dr.  Walter 
Spieth,  Gateway  Building,  room  2C212, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  (301)  496-9666. 

Dates  of  Meeting:  ]une  9-11, 1994. 

Place  of  Meeting:  Marriott  Suites  Bethesda. 
6711  Democracy  Blvd.,  Bethesda,  Maryland 
20814. 

Open:  June  9 — 8  to  8:45  p.m. 

Closed:  June  9 — 8:45  p.m.  to  adjournment 
on  June  11, 1994. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research, 
National  Institutes  of  Health.) 
Dated  May  4, 1994. 

Susan  K.  Feldman, 

•         •         •         *         • 

Committee  Management  Officer,  NIH. 
[PR  Doc.  94-11159  Filed  5-9-94;  8:45  am] 

BILUNO  CODE  414O-01-M 


National  Institutes  Of  Health 

Prospective  Grant  of  Exclusive 
License:  Anti-viral  Agents  F-ddA  and 
F-ddl  Useful  in  the  Treatment  of 
Acquired  Immunodeficiency  Syndrome 
(AIDS) 

AGENCY:  National  Institutes  of  Health. 
Public  Health  Service.  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  15  use.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  an  exclusive  world-wide 
license  to  practice  the  inventions 
embodied  in  U.S.  Patent  Application  SN 
07/762,082  (FVVC  of  07/288,652,  CIP  of 
07/039,402)  entitled  "Acid  Stable 
Purine  Dideoxynucleosides  Active 
Against  The  Cytopathic  Effects  Of 
Human  Immunodeficiency  Virus"  and 
U.S.  Patent  Application  SN  07/556,713 
entitled  "2'-Fluorofuranosyl  Derivatives 
And  Novel  Method  Of  Preparing  2'- 
Fluoropyrimidine  and  2'- 
Fluoropurines"  and  corresponding 
foreign  patent  applications  to  U.S. 
Bioscience,  Inc.  of  West  Conshohocken. 
Pennsylvania.  The  patent  rights  in  these 
inventions  have  been  assigned  to  the 
United  States  of  America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  It  is  anticipated 
that  this  license  may  be  limited  to  the 
field  of  treatment  of  human 
immunodeficiency  virus  (HIV)  infection 
in  humans  using  9-(2,3  dideoxy-2- 
fiuoro-P-Dthreo-pentofuranosyl)- 
adenine  (F-ddA)  and  9-(2,3  dideox)- 
2nuoro-P-D-threo-pentofuranosyl)- 
hypoxanthine  (F-ddl).  This  prospective 
exclusive  license  may  be  granted  unless 


within  60  days  from  the  date  of  this 
published  notice.  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
33  U.S.C.  209  and  37  CFR  404.7. 
U.S.  Patent  Application  SN  07/ 
762,082  describes  novel  acidstable  2- 
fluoropurine  dideoxynucleosides  that 
have  been  shown  to  inhibit  HIV  reverse 
transcriptase  and  the  cytopathic  effects 
of  HIV  in  vitro  and  are  thus  are  expected 
to  be  useful  in  the  treatment  of  HIV- 
inifection.  These  2-fluoropurine 
dideoxynucleosides  withstand  the 
acidic  conditions  in  the  stomach  and 
may  be  orally  administered  without  the 
need  for  antacids.  U.S.  Patent 
Application  SN  07/556,713  describes  an 
method  of  synthesis  for  these 
compounds. 

ADDRESSES:  Requests  for  a  copy  of  these 
patent  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  license  should  be 
directed  to:  Steven  M.  Ferguson. 
Technology  Licensing  Specialist,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health.  6011  Executive 
Boulevard,  suite  325.  Rockville.  MD 
20852-3804.  Telephone:  (301)  496- 
7735;  Facsimile:  (301)  402-0220; 
Internet:  Steve  Ferguson %NIHOD601. 
BrrNET@CU.NIH.GOV. 

Applications  for  a  license  filed  in 
response  to  this  notice  will  be  treated  as 
objections  to  the  grant  of  the 
contemplated  license.  Only  written 
comments  and/or  applications  for  a 
license  which  are  received  by  NIH 
within  sixty  (60)  days  of  this  notice  will 
be  considered.  A  signed  Confidential 
Disclosure  Agreement  will  be  required 
tOTBceive  a  copies  of  the  patent 
applications. 

15tited:May  2,  1994. 

Barbara  M.  McGarey, 

Df-nuty  Director.  Office  of  Technology 
Tiii(isfer. 

\Fk  Doc.  94-11161  Filed  5-9-94;  8:45  am] 

BIL|.ING  CODE  4140-01-P 


Public  Health  Service 

National  Toxicology  Program;  Fiscal 
Year  1992  Annual  Report 

Thb  National  Toxicology  Program 
{r<nrF)  announces  the  availobiiity  of  the 
NtP  Annual  Plan  for  Fisc&l  Yoar  1992. 
sojir.its  comments  on  it,  and  urges  all 
intkircsted  persons  to  propose  chemicals 
for  possible  toxicological  evaluation.  In 
the  interest  of  acairacy  due  to  the 
Inti-ness  of  publication,  the  FY  1992 
edition  has  been  titled  the  NTP  Annual 
Riinort. 
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The  fourteenth  edition  consists  of  two 
parts.  First,  the  NTP  Annual  Report  for 
Fiscal  Year  1992  describes  FY  1992  NTP 
plans  in  research,  applied  studies, 
methods  development  and  validation 
efforts,  as  well  as  resources  and  FY  1991 
program  accomplishments.  Second,  the 
Review  of  Current  DHHS,  DOE,  and 
EPA  Research  Related  to  Toxicology 
lists  chemicals  being  studied  by  the 
various  DHHS  agencies,  the  Department 
of  Energy,  and  the  Environmental 
Protection  Agency,  and  describes 
toxicology  research  and  toxicology 
methods  currently  being  developed  by 
these  agencies. 

Background 

The  National  Toxicology  Program 
(NTP)  was  established  within  the  Public 
Health  Service  of  the  Department  of 
Health  and  Human  Services  (DHHS)  in 
November  1978.  The  continuing  broad 
goals  of  the  NTP  are  to  coordinate  and 
strengthen  DHHS  basic  and  applied 
toxicology  research  and  methods 
development  and  validation,  and  to 
provide  toxicological  information  for 
use  by  health  research  and  regulatory 
agencies  and  others  in  protecting  the 
public  health.  Overall  objectives  are  to: 

•  Broaden  the  spectrum  of 
toxicological  information  obtained  on 
selected  chemicals; 

•  Increase  the  numbers  of  chemicals 
studied,  within  funding  limits; 

•  Develop  and  validate  assays  and 
protocols  responsive  to  regulatory 
needs; 

•  Communicate  Program  plans  and 
results  to  governmental  agencies,  the 
medical  and  scientific  communities, 
and  the  public. 

The  NTP  coordinates  selected 
toxicology  activities  of  the  National 
Institute  of  Environmental  Health 
Sciences,  National  Institutes  of  Health; 
the  National  Center  for  Toxicological 
Research,  Food  and  Drug 
Administration;  and  the  National 
Institute  for  Occupational  Safety  and 
Health.  Centers  for  Disease  Control  and 
Prevention. 

Primary  program  oversight  is 
provided  by  the  NTP  Executive 
Committee,  which  links  DHHS  health 
research  institutes  and  centers  with 
Federal  health  regulatory  agencies  to 
ensure  that  the  basic  and  applied 
toxicology  research  and  development 
activities  are  responsive  to  regulatory 
and  public  health  nced.s.  Agencies 
represented  on  the  Executive  Committee 
arc: 

•  Agency  for  Toxic  Substances  and 
Disease  Registry 

•  Consumer  Product  Safety 
Commission 

•  Environmental  Protection  Agency 


•  Food  and  Drug  Administration 

•  National  Cancer  Institute 

•  National  Institute  for  Occupational 
Safety  iand  Health 

•  National  Institute  of  Environmental 
Health  Sciences 

•  National  Institutes  of  Health 

•  Occupational  Safety  and  Health 
Administration 

The  NTP  Board  of  Scientific 
Counselors  provides  scientific  oversight, 
advising  the  NTP  Director  and  the  NIT 
Executive  Committee  on  scientific 
content  and  evaluating  the  scientific 
merit  and  overall  quality  of  NTP 
science.  The  members  (listed  in  the 
1992  Annual  Report)  are  appointed  by 
the  Secretary.  DHHS.  For  the  purposes 
of  the  Program,  the  NTP  Director  reports 
to  the  Assistant  Secretary  for  Health. 

Scientific  activities  are  divided  into 
four  major  program  areas: 
carcinogenesis;  celhjlar  and  genetic 
toxicology:  reproductive  and 
developmental  toxicology;  and 
toxicologic  characterization.  The  latter 
area  covers  activities  in  cardiac, 
immunologic,  neurobehavioral.  and 
respiratory  toxicologies,  and  includes 
programs  in  chemical  disposition, 
toxicities  of  AIDS  therapeutics,  and 
toxicity  of  Superfund  chemicals. 
Program  and  project  leaders,  along  with 
addresses  and  telephone  numbers,  are 
identified  in  the  1992  Annual  Report. 

The  chemical  nomination  and 
selection  process  is  integral  to  the 
effective  long-term  operation  of  the  NTP 
with  respect  to  toxicological  studies  of 
chemicals  using  modem  techniques  and 
to  the  development  and  validation  of 
new  assay  methods.  Thus,  the  NTP 
welcomes  nominations  of  chemicals  for 
study  from  ever}'one.  At  a  minimum. 
the  nominator  should  give  the  name  of 
the  chemical  or  substance,  the  rationale 
for  the  nomination,  and  recommend  the 
type  study(s)  to  be  considered.  In 
addition,  it  is  desirable,  but  not 
essential,  to  supplement  each 
nomination  with  the  following 
information,  if  known: 

I.  Chemical  and  physical  properties. 

II.  Production,  use.  occurrence,  and 
analysis  data. 

in.  Toxicology  infomjation. 

IV.  Chemical  disposition  and 
structure-activity  relationships. 

V.  Planned  or  ongoing  or  re<:ently 
completed  toxicological  and 
environmental  studies. 

To  receive  the  NTP  Annual  Report  for 
Fiscal  Year  1992,  and  the  FY  1092 
Review  of  Current  DHHS,  DOE,  and 
EPA  Research  Related  to  Tc^icology. 
please  write  or  telephone  the  NTP 
Central  Data  Management.  P.O.  Box 
12233.  MD  AO-01,  Research  Triangle 
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Park.  N.C  27709,  (telephone  919/541- 
3419). 

Comments  on  the  FY  1992  NTP 
Annual  Report  are  requested  and 
welcome.  These  should  be  addressed  to 
Dr.  Larry  Hart,  National  Toxicology 
Program,  P.O.  Box  12233,  Research 
Triangle  Park.  NC  27709.  (telephone 
919/541-3971). 

Dated:  May  4. 1994. 
Richard  Griesemer, 

Dfputy  Dirpctor.  National  Toxicology 

Prcgram. 

[FR  Doc.  94-11160  Filed  5-9-94:  8:45  am) 

BILUNG  CODE  414(M91-P 


National  Institutes  of  Health 
Regulations  Review  Plan 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  National  Institutes  of 
Health  (NIH)  is  announcing  plans  to 
review  its  regulations  in  conjunction 
with  other  review  initiatives  already 
announced  by  the  Department  of  Health 
and  Human  Services  (HHS)  to 
implement  Exet:utive  Order  12866.  The 
NIH  review  is  intended  to  determine 
whether  any  NIH  regulations,  including 
those  determined  to  be  "significant"  by 
the  Office  of  Management  and  Budget 
(0MB),  as  defined  under  E.  O.  1286R. 
and  those  determined  to  be  "not 
significant"  need  to  be  modified  to 
make  them  more  effective,  less 
burdensome,  and  more  in  alignment 
with  the  President's  priorities  and 
regulatory  principles.  NIH  invites  the 
submission  of  data,  information,  and 
ideas  by  interested  individuals  and 
organizations  to  assist  in  the  review 
DATES:  In  order  to  be  considered  in  the 
review  process,  comments  must  be 
received  on  or  before  July  11, 1994. 
ADDRESSES:  Comments  should  be  sent  to 
Jerry  Moore,  Regulatory  Affairs  Officer, 
Office  of  Management  Assessment. 
National  Institutes  of  Health.  Building 
31.  Room  3B11,  Bethesda.  Mar>'Iand 
20894. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Moore,  Regulatory  Affairs  Officer, 
telephone  (301)  496-4606  (this  is  not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION:  The 
President  is,sued  Exec\itive  Order  12866, 
"Regulatory  Planning  and  Review,"  on 
September  30, 1993.  The  basic  purpose 
of  E.  O.  12866  is  to  make  regulations 
less  burdensome,  more  effective,  and  in 
greater  alignment  with  the  Presidents 
priorities  and  regulatory  principles. 
Section  5  of  E.O.  12866  requires  that 


each  agency  periodically  review  its 
existing  significant  regulations  to 
determine  whether  these  regulations 
should  be  modified  or  eliminated  so  as 
to  make  the  agencies'  regulatory 
programs  more  effective.  For  the 
purposes  of  E.  O.  12866.  a  "significant" 
regulation  means  a  regulation  that  may: 
(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sedor  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  Create  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  Materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  Raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

On  January  20,  1994,  HliS  published 
a  notice  in  the  Federal  Register  (59  FR 
3040)  describing  its  plan  for 
implementing  E.O.  12866  and  for 
continuing  its  implementation  of  the 
Regulatory  FlexibiUty  Act,  Public  Law 
96-354,  which  requires  each  agency  to 
review  regulations  issued  by  the  agency 
which  will  have  a  significant  economic 
impact  on  a  substantial  number  of 
entities.  Among  other  things,  the  HHS 
plan  invites  the  public,  especially  those 
most  affected  by  existing  regulations,  to 
submit  data,  information,  and  views  to 
assist  HHS  in  its  review  of  regulations 
issued  by  the  Department  including 
those  issued  by  NIH.  NIH  will  use 
whatever  information  is  collected  by 
HHS  to  help  identif>'  what  reforms  are 
needed  to  make  those  regulations  which 
are  determined  by  OMB  to  be 
"significant"  more  effective  and  less 
burdensome. 

Additionally,  NIH  believes  that  in  the 
spirit  of  the  President's  efforts  to 
provide  a  more  effective  and  less 
burdensome  regidatory  system  it  would 
be  beneficial  at  this  time  for  NIH  to  also 
review  those  regulations  which  may  be 
determined  by  OMB  to  be  "not 
significant."  therefore,  NIH  invites 
comments  from  the  public,  especially 
from  those  most  affeded  by  regulations 
issued  by  NIH,  to  help  identify 
opportunities  for  making  all  of  NIH 
regulations  more  effective  and  less 
burdensome.  Comments  will  be  most 
helpful  when  they  clearly  identify  the 
regulation  to  which  the  comment  is 
addressed  and  specifically  explain  why 
and  how  the  regulation  imposes 
urmecessary  or  disproportionately 
burden.some  demands  on  those 


regulated.  NIH  encourages  the 
submission  of  information,  particularly 
data  concerning  the  costs  of  the 
regulation,  that  support  the  comment. 
NIH  also  encourages  the  submis:>ion  of 
ideas  for  more  actively  involving  those 
most  affected  by  NIH  regulations  in  the 
planning  of  regulations  before  they  are 
formally  proposed  in  the  Federal     ' 
Register  or  in  future  reviews,  including 
how  electronic  forums  might  best  be 
used  for  the  exchange  of  information 
among  NIH  and  affected  parties;  and  the 
submission  of  ideas  for  improving  the 
clarity  of  its  regulations. 

Careful  review  of  regulations  ca:i 
require  a  .significant  amount  of  time  and 
resources.  Therefore,  NIH  will  consider 
what  is  prarticable  and  reasonable, 
given  its  current  resources  and  other 
responsibilities  and  comments  made  in 
response  to  this  Notice  and  HHS's 
previous  Notice,  in  prioritizing 
regulations  for  review,  and  in 
establishing  long  range  schedules  for 
beginning  and  ending  reviews.  NIH  will 
issue  another  notice  summarisdng  the 
information  that  it  receives  from  the 
HHS  notice  concerning  "significant" 
regulations  issued  by  NIH  and  the 
comments  that  it  receives  from  the 
public  concerning  regulations 
determined  to  be  "nut  significant."  At 
that  time,  NIH  will  also  set  forth  more 
detailed  plans  for  pursuing  identified 
opportunities  for  making  its  regulations 
more  effective  and  less  burdensome. 

Datod:  April  28.  19'j4. 
Ruth  L.  Kirschstein. 
Deputy  Dirvrtnc,  S'lH. 
jFR  Doc.  94-11162  Filed  5-9-94;  8:45  am) 

BILUNO  COOE  414(M)1-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UT-fi42-421()-06-l>;  U-72189;  4-00152] 

Proposed  Wittidrawal;  Opportunity  for 
Public  Meeting;  Utah 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 


SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw  260 
acres  of  public  land  near  St.  George, 
Utah,  to  protect  the  Baker  Dam 
Recreation  Site.  This  notice  closes  these 
lands  for  up  to  two  years  from  surface 
entry  and  mining.  The  lands  will  remain 
open  (0  mineral  leasing. 
DATES:  Comments  on  the  proposed 
withdrawal  or  request  for  public 
meeting  mu.st  be  received  on  or  before 
August  8,  1994. 
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ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Utah  State 
Dinector.  P.O.  Box  45155.  Salt  Lake  City, 
Utah  84145-0155. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Massey.  Utah  State  Office.  (801) 
539-4119. 

SUPPLEMENTARY  INFORMATION:  On  April 
22.  1994,  a  petition  was  approved 
allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described  land 
fropi  settlement,  sale,  location,  or  entry 
under  the  general  lands  laws,  including 
the  United  States  mining  laws  (30 
U.S.C.  ch  2).  subject  to  valid  existing 
rights: 

Salt  Lake  Meridian 

T.  39  S..  R.  16  W.. 

sec.  21.  NV2SEV4,  SE'ASE'A; 

sec.  22,  SWV4SWV4,  WViSE'ASVV'A; 

sec.  28.  NViiNEV*. 

The  area  described  contains  260  acres 
in  Washington  County.  Utah. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  recreational 
values  of  Baker  Dam  Recreation  Site  and 
the  investment  of  federal  funds  which 
have  been,  and  will  be  expended  to 
develop  the  site.  It  is  a  popular  area  for 
fishing,  as  well  as  other  water-related 
activities,  for  local  residents  of  nearby 
communities,  the  St.  George  area,  and 
visitors  from  Nevada  and  California. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Stale  Director  at  the  address  indicated 
abofve. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
parties  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
propo.sed  withdrawal  must  submit  a 
written  request  to  the  State  Director  at 
the  address  indicated  above  within  90 
days  from  the  date  of  publication  of  this 
notice.  Upon  determination  by  the 
authorized  officer  that  a  public  meeting 
will  be  held,  a  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  01  two  years  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specific  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 


permitted  during  this  segregative  period 
are  leases,  licenses,  permits,  rights-of- 
way,  and  disposal  of  vegetative 
resources  other  than  under  the  mining 
laws. 

Ted  D.  Stephenson, 
Acting  State  Director. 
|FR  Doc.  94-11172  Filed  5-9-94;  8:45  am] 

BILUNG  CODE  431(V-00-M 


Fish  and  Wildlife  Service 

Meeting:  Klamath  Fishery  Management 
Council  Telephone  Conference 

AGENCY:  Fish  and  Wildlife  Service. 

Department  of  the  Interior. 

ACTION:  Notice  of  telephone  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  the  Klamath  Fishery 
Management  Council,  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460SS  et  seq.).  The  meeting  is 
open  to  the  public  via  speaker  phones 
at  the  locations  listed  below. 
DATES:  The  Klamath  Fishery 
Management  Council  will  meet  via 
telephone  at  1:30  p.m.  on  Monday,  May 
23,  1994. 

PLACES  FOR  PUBLIC  LISTENING  AND 
COMMENT: 

Port  of  Brookings.  16374  Lower  Harbor 

Road.  Brookings.  Oregon; 
National  Marine  Fisheries  Service — 

Tiburon  Lab.  3150  Paradise  Drive,. 

Tiburcn,  CA; 
U.S.  Fish  and  Wildlife  Service— Areata 

Field  Office,  1125  16th  Street,  Room 

209.  Areata,  California; 
U.S.  Fish  and  Wildlife  Service — 

Klamath  River  FRO,  1215  South  Main 

Street.  Room  214.  Yreka.  California; 
Oregon  Department  of  Fish  and  Game. 

2501  S.W.  1st  Avenue.  3rd  Floor. 

Portland.  Oregon; 
Yurok  Tribal  Office.  Hwy.  101  (between 

Don's  Gas  Station  and  Fortains  Trailer 

Park).  Klamath.  California; 
Hoopa  Tribal  Office — Neighborhood 

Facility  Building — Council  Chambers: 

Hwy.  96.  Hoopa.  California. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  A.  Iverson.  Project  Leader.  U.S. 
Fish  and  Wildlife  Service.  P.O.  Box 
1006  (1215  South  Main,  suite  212). 
Yreka.  California  96097-1006. 
telephone  (916)  842-5763. 
SUPPLEMENTARY  INFORMATION:  For 
background  information  on  the  Council, 
please  refer  to  the  notice  of  their  initial 
meeting  that  appeared  in  the  Federal 
Register  on  July  8. 1987  (52  FR  25638). 
The  principal  agenda  item  will  be 


consideration  of  the  technical  review  of 
the  Hoopa  Valley  Tribe's  proposal  for 
applying  deficit  accounting  to  the 
management  of  fall  chinook  salmon 
spawning  escapement  in  the  Klamath 
River  Basin. 

Dated:  May  3.  1994. 

Marvin  L.  Plenert, 

Regional  Director.  U.S.  Fish  and  Wildlife 
Sen-ice. 

[FR  Doc.  94-11188  Filed  5-9-94;  8:45  ami 

BILUNG  CODE  431fr-65-M 


National  Park  Service 

Delta  Region  Preservation 
Commission;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Delta  Region 
Preservation  Commission  will  be  held  at 
7  p.m..  on  Wednesday.  June  15.  1994.  in 
the  St.  Bernard  Parish  Council 
Chambers.  8201  West  Judge  Perez  Drive. 
Chalmette,  Louisiana. 

The  Delta  Region  Preservation 
Commission  was  established  pursuant 
to  Section  907  of  Public  Law  95-625  (16 
U.S.C.  230f).  as  amended,  to  advise  the 
Secretary-  of  the  Interior  in  the  selection 
of  sites  for  inclusion  in  Jean  Lafittee 
National  Historical  Park  and  Preser\'e. 
and  in  the  implementation  and 
development  of  a  general  management 
plan  and  of  a  comprehensive 
interpretive  program  of  the  natural, 
historic,  and  cultural  resources  of  the 
Region. 

The  matters  to  be  discussed  at  this 
meeting  include: 

— Park  Operations  Update 
— General  Management  Plan 

Subcommittee  Report 
— Old  Business 
— New  Business 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come-first- 
servcd  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  the 
Superintendent.  Jean  Lafitte  National 
Historical  Park  and  Preserve. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  UTitten  statement  may  contact 
Robert  Belous.  Superintendent.  Jean 
Lafitte  National  Historical  Park  and 
Preserve.  365  Canal  Street,  suite  3080. 
New  Orleans.  Louisiana  70130, 
Telephone  504/589-3882. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  four 
weeks  after  the  meeting  at  the  office  of 
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Jean  Lafitte  National  Historical  Park  and 
Preserve. 

Dated;  April  25, 1994. 
Mary  R.  Bradford, 

Deputy  Pngional  Diret:tor.  Southwest  Begion. 
|FR  Due.  94-11246  Filod  5-9-94;  8:45  am] 
BtLUNG  CODE  43ia-70-M 


Upper  Datawaro  Citizens  Advisory 
Council  Meeting  Scttedute 

AGENCY:  National  Park  Ser\'if.e,  Ir.terior. 
ACDON:  Notice  of  change  of  meeting 
schedule. 

summary:  This  notice  establishes  the 
revised  schedule  for  calendar  year  1994 
meetings  of  the  Upper  Delaware 
Qtizens  Advisory  Council,  as  required 
under  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463). 

Meeting  Date  and  Time:  Saturday,  May  14, 
1904,  9  a.m.  until  3:30  p.m..  Project  Learning 
Tree. 

Address:  Caup  Kuinonia,  Route  55, 
Highland  Lake,  New  York. 

Meeting  Date  and  Time:  Saturday.  June  1 1 , 
1994,  9  a.m.  until  3:30  p.m..  Rural 
cummunity  planning. 

Address:  Tusten  Town  Hall,  Bridge  Street, 
Narrowsburg,  New  York. 

Meeting  Date  and  Time:  Tuesday,  June  14, 
1994.  7  p.m.  until  9  p.m..  Business. 

Address:  National  Park  Service 
Headquarters,  2428  River  Road,  Beach  Lake, 
P.\  18405. 

Meeting  Date  and  Time:  Tuesday,  July  12, 
1994,  7  p.m.  until  9  p.m..  Endangered 
Species. 

Address: Txjstea  Town  Hall,  Bridge  Street, 
Narrowsburg,  New  York. 

Meeting  Date  and  Time:  Tuesday,  August 
9, 1994.  7  p.m.  until  9  p.m..  Business 
Meeting. 

Address:  National  Park  Service 
Headquarters,  2428  River  Road.  Beat.h  Lake, 
Pennsylvania. 

Meeting  Date  and  Time:  Tuesday, 
September  13,  1994,  To  be  announced. 
Address:  To  be  announced. 

Meeting  Date  and  Time:  Tuesday,  October 
11,  1994,  7  p.m.  until  9  pjn.,  Business 
meeting. 

Address:  National  Park  Service 
Headquarters.  2428  River  Road,  Beach  Lake, 
Pennsylvania. 

Meeting  Date  and  Time:  Tuesday, 
November  13, 1594,  7  p.m.  until  9  p.m.  Rain 
Date:  DMiember  10, 1904,  The  Lenai>e:  Upper 
Delaware  Native  Americans. 

Address:  Tusten  Town  Hall,  Bridge  Street, 
Narrowsburg,  New  York. 

Press  Releases  containing  sf>ecific 
information  regarding  the  subject  of  the 
monthly  meeting  will  be  published  in  the 
following  area  n«*wspapers: 
The  Sullivan  County  Democrat 
The  Times  H«raid  Record 
The  River  Reporter 
The  Ti  i-State  Gazette 


The  Pike  County  Dispatch 
The  Pike  County  Courier 
The  VVnyne  Independent 
The  Hawley  .News  Eagle 
The  Weekly  Almanac 

Announcements  of  canceltation  due  to 
inclement  weather  will  be  madt*  bv  radio 
stations  WDNH,  VVDIC,  WSUL,  VVVOS  and 
WjFF. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Upper  Delaware  Scenic 
and  Recrestional  River,  P,0.  Box  C, 
Narrowsburg,  New  York  12764-0159, 
717-729-8251. 

Djted:  April  19,  1994. 
B.J.  Griffin, 

Regicnal  Director,  Mid- Atlantic  Region. 
|FR  Doc.  94-11245  Filed  S-9-94;  8:45  am) 

BtLUNG  CODE  431»-70-M 


rJatlonal  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  tlie  National  Register  were  received 
by  the  National  Park  Service  before 
April  30, 1994.  Pursuant  to  §60.13  of  36 
CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington, 
DC  20013-7127.  Written  comments 
should  be  submitted  by  May  25, 1994. 
Antoinette  J.  Lee, 

Acting  Chief  of  Rpgistration.  National 
Register. 

FLORIDA 

Dade  County 

MacFaHane  Homestead  Historic  District, 
Roughly  bounded  by  Jefferson  St.,  Frow 
Ave  ,  Brooker  St.  and  Grand  Ave.,  Coral 
Gables,  94000531 

Sarasota  Count}' 

Com»an  House.  463  Sapphire  Dr.,  Sarasota, 
94000528 

GtORGIA 

Grady  County 

Cairo  Commercial  Historic  District.  Roughly 
bounded  by  Broad  St.,  Railroad  Ave.  and 
Martin  Luther  King  Ave.,  with  adjacent 
pniperties  on  2n(I  Ave.  and  1st  St.  Cairo., 
94030525 

Meriwether  County 

Bulloch,  Benjamin  F..  House.  Spring  St., 
Warm  Springs,  94000524 

Upson  County 

Barron,  Sydney,  House,  505  Stewart  Ave., 
Thomaston,  94000526 

NUiviH  CAROLINA 

Brunswick  County 


T.  B.  Mr-Clintic,  Tripp's  Marina,  Shailot'.e 
Point,  94000532 

Davie  County 

Foord—Tutam  House.  At  end  of  NC  1101, 
Cooleemee  vicinity,  94000530 

Duplin  County 

Herring.  Needhaw  Whitfield.  House.  201  NC 
24-50,  Kenansville.  94000529 

Lee  County 

Euphronia  Presbyterian  Church,  (Lee  County 
MPS).  3800  Steel  Bridge  Rd.,  Sanfurd. 
9400tJ527 

PENNSYLVANIA 

Bucks  County 

Vhlerstown  Historic  District.  Roughly 
bounded  by  the  Delaware  R.,  Jugtown  Hill 
Rd.,  and  the  Delaware  Canal,  Tinicum 
Township.  Uhlerstown,  94000.'>17 

Cambria  County 

Colver  Historic  District,  (Bituminous  Coal 
artd  Coke  Resources  of  Penns}'lvania  MPS}, 
Roughly  bounded  by  Ninth  Ave.,  the 
Ebensburg  Coal  Company  Power  Building 
and  Bakerville,  Cambria  Township.  Colver, 
94000521 

Fayette  County 

Skoaf  Historic  District,  (Bituminous  Coal  and 
Coke  Resources  of  Pennsylvania  MPS), 
Roughly  bounded  by  Nos.  1-170  First  SL, 
Second  St.,  processing  buildings  and  tho 
bank  of  coke  ovens,  Georges  Township, 
Shoaf,  94000518 

Smock  Historic  District,  (Bituminous  Coal 
attd  Coke  Resources  of  Pennsylvania  MPS), 
Roughly  bounded  by  Redstone  Cemetery. 
Colonial  Mine  No.  1,  Smock  Hill,  Colonial 
Mine  No.  2  and  Redstone  Cr.,  Smock, 
94000520 

Huntingdon  County 

Mount  Union  Historic  District,  Roughly 
bounded  by  Water  and  Greene  Sts.,  the 
1.0.0.F  Cemetery,  Washington  and 
Lafayette  Sts..  Shirley  Township,  Mount 
Union  Borough,  94000516 

Philadelphia  Coxmty 

University  Avenue  Bridge,  1000  block  S. 
University  Ave.,  Philadelphia.  94000515 

Somerset  County 

Boswell  Historic  District,  (Bituminous  Coal 
and  Coke  Resources  of  Pennsylvania  MPS), 
Roughly  bounded  by  Howcr  Ave., 
Atkinson  Way,  Quemahoning  Creek.  Main 
St.  and  Juniata  St..  Boswell,  94000519 

Yaimbrook  Historic  District,  (Bituminous 
Coal  and  Coke  Resources  of  Pennsyhjnia 
MPS).  Roughly  bounded  by  the  Penn 
Central  RR  tracks.  McCrecor  Ave..  Windber 
Ave.  and  John  St.,  Shade  Township. 
Caimbrook,  94000523 

Westmoreland  County 

Slickville  Historic  District,  (Bitumiitous  Coal 
and  Coke  Resources  of  Pennsylvania 
(MPS),  Roughly  bounded  by  Grccnburg  and 
Second  Ave.  and  Delmont.  Court.  Cottage 
and  Fred  Sts.,  Salem  Township,  Slickville, 
94000522 
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Summil  County 

liarfi^'wy.  Dr.  Wilhan.  House.  (Residences  of 
imnf;  Boom  Era  ParkCitv  MPSi.  .Si 7  Park 
ye  .  Park  City.  94000531' 

« County 

i;?of.'er  Mitls.  700  E.  Main  St..  Lehi. 

tKX)33S 

I  S-»ithem  Pailroad  Depni. 

jjproMtTjately  813  N.  150  East  (N  of 

(lion  Pacific  RR  tacks!.  Lehi.  940O05.!6 


Wa. 


^tch  County 

.^v'—Bois  Farmstead.  102  VV.  100 
.  Midway.  94000534 

::ONSIN 

County 

\hhnson  Mound  Group,  (Lite  Woodland 
\s°  "» Archeology.  Region  8  MPSI.  1  mile 
iVV  of  jet  ElvehjemSd  and  County  R'J. 
McFarland  vicinity.  94000537 

94-11244  Filed  5-9-94.  B;45  ami 
IG  CO0€  4310-7IMI 


INTERNATIONAL  TRADE 
COK^MISSION 

(Inya  St;  gallon  No.  731-TA-652  (Final)] 

Aramid  Fiber  Formed  of  Poly 
Paraphenylene  Terephthalamide 
( •PPO-T')  From  the  Netherlands; 
Notice  of  Commission  Determination 
to  Conduct  a  Portion  of  the  Hearing  in 
Camera 

AGENCY-.  U.S.  International  Trade 

Coii.niission. 

ACTION;  Closure  of  a  portion  of  a 

Coti.T.ission  hearing  to  the  public:. 

SU»iwAflr:  Upon  the  request  of  the 
respondents  in  the  above-captioned 
final  investigation,  the  Commission  has 
tiniujmously  determined  to  conduct  a 
poitlon  of  its  tiearing  scheduled  for  May 
5.  3  9'54.  in  camera.  See  Commission 
rul.>$  201.13  and  201.3.S{b)(3)  (19  CFR 
201  ll3  and  201.35(b)(3)).  The  remainder 
of  t  We  hearing  wii!  be  open  to  the 
public. 

fOF  FURTHER  4N«)RMATtON  CONTACT: 
larr  ^s  Lyons.  Esq..  Office  of  the  General 
Conh.se'.,  U.S.  International  Trade 
Cojrtmission.  telephone  202-20.5-3094. 
Heating  impaired  individuals  are 
ad»  ilsed  that  information  on  this  matter 
ma  f'be  obtained  by  contacting  the 
Coitrimission's  TBD  terminal  on  (202) 
205-1810. 

SUPPtEMENTARY  INRDRMATION:  The 
Commission  believes  that  unusual 
cii-cumstances  are  present  in  these 
investigations  so  as  to  make  it 
appropriate  to  hold  a  portion  of  the 
hearing  in  camera.  This  decision  is 
made  in  light  of  the  desirability  of 


affording  a  hiW  discussion  at  the  hearing 
of  business  proprietary  information 
(BPI)  concerning  (1)  the  condition  of  the 
domestic  industry  or  industries;  (2) 
confidential  pricing,  capacity,  and 
capacity  utilization  data;  and  (3) 
confidential  data  regarding  prortability, 
cost  of  goods  sold,  and  sales,  general 
and  administrative  expenses  relating  to 
a  small  number  of  domestic  producers. 
In  making  this  decision,  the 
Commission  nevertheless  reaffirms  its 
belief  that  whenever  possible,  its 
business  should  be  conducted  in  public. 

Authority;  The  Acting  General  Counsel  has 
tertifii'd,  pii'si;ant  to  Cominission  Rule 
201.39  (19  f.TK  i  201.39)  that,  in  his  opinion, 
a  portion  of  th-^  Commission's  hearing  in  the 
above-captiot.ed  investigation  may  be  closed 
to  the  public  to  prevent  the  disclosure  of 
business  proprietary  information. 

Issued:  May  4. 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 
IFR  D(>c  94-11 169  Filed  5-9-94;  8:45  am| 

BILLING  COOE  7020-02-P 

[Inwestigation  No.  731-TA-647  (Final)] 
Certain  Steel  Wire  Rod  From  Canada 

AGENCY:  United  States  International 

Trade  Commi.ssion. 

ACTION;  Termination  of  investigation. 

SUMMARY:  On  .^p^i^  IS,  1994,  the 
Commission  received  a  letter  from 
counsel  for  petitioner  in  the  subject 
investigation  (Wiley.  Rein  &  Fielding) 
withdrawing  its  petition.  Accordingly, 
pursuant  to  §  207. 40(a)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  207  40(a)).  the 
antidumping  duty  investigation 
concerning  certain  steel  wire  rod  from 
Canada  (investigation  No.  731-TA-647 
(Final))  istenninated. 
EFFECTIVE  DATE:  May  3,  1994 
FOR  FURTHER  INFORMATION  CONTACT:  Brad 
Hudgens  (202-205-3189),  Office  of 
Investigations,  U.S.  Internationa!  Trade 
Commission,  500  E  Street  SW., 
Washington,  OC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
im.pairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  SecreUr>'  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  OfTice  of  Investigations" 
remote  bulletin  board  .system  for 
personal  computers  at  202-205-1895 
(N,8,l). 


Authority:  This  investigation  is  being 
tenninated  under  authority  of  the  Tariff  Act 
of  1930.  title  VIl.  This  notice  is  published 
pursuant  to  section  207.40  of  the 
Cx)mmissioii's  rules  (19  CFR  207.40). 

Issued:  May  4. 1994. 

By  order  of  the  Commission. 
Donna  R.  KoehnLe, 
Secretary 
IFR  Doc.  94-11241  Filed  5-9-94,  8  45  ami 

BILUNS  CODE  7C2(M)2-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32491] 

Grand  Trunk  Western  Railroad 
Incorporated,  Successor  to  Grand 
Trunk  Western  Railroad  Company; 
Trackage  Rights  Exemption;  Indiana 
Harbor  Belt  Railroad  Co. 

Indiana  Harbor  Belt  Railroad 
Company  (IHB)  and  Grand  Trunk 
Western  Railroad  Incorporated  (CTW). 
successor  to  Grand  Trunk  Western 
Railroad  Company,  have  agreed  to 
amend  their  existing  trackage  rights 
agreement.'  The  agreement  granted 
GTW  o\  erhend  trackage  ngh.ts  between 
Riverdale  and  Franklin  Park.  IL  as 
follows;  (1)  Between  IHB's  connection 
with  the  Union  Pacific  Railroad  at 
Dolton  Tower  and  IHB's  connection 
with  the  Chicago  and  Northwestern 
Transportation  Company's  (CNW)  at 
Proviso  yard,  and  (2)  between  IHB's 
connection  with  GTW  and  GT^Vs  tower 
at  Blue  Island.- IL.  and  IHB's  connection 
with  CNW  at  Proviso  yard.  The 
amended  agreement  will  allow  GT'W  to 
operate  over  an  additional  2.8  miles 
between  IHB's  connection  with  GTW  at 
Blue-Island.  IL  and  IHB's  connection 
with  the  Wisconsin  Central  Railway  Ltd. 
at  Norpaul  in  Franklin  Park.  IL.  The 
trackage  rights  became  effective  on 
April  2fi,  1994. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Kevin  M  Stanko,  Attorney.  Grand 
Trunk  Western  Railroad  Incorporated. 
1333  Brewery  Park  Blvd..  Detroit.  MI 
48207-2699,  and  Joseph  A.  Markase, 


'  The  existing  trackage  rights  were  acquired  by 
CTW  under  a  Notice  of  Exemption  in  Grand  Trunk 
IVesfem  Hailrood  Company — Trackage  flights 
Exemption— Indiana  Harbor  Bpft  Hailrood 
Companv.  Finance  Docket  No.  31611  (ICC  ser\'ed 
Mar.  23.  19<»n|. 
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Counsel,  Indiana  Harbor  Belt  Railroad 
Company,  Office  of  the  General 
Manager,  2721  161st  St..  Hammond,  IN 
47623. 

As  a  condition  to  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  pursuant  to  Norfolk  and 
Western  By.  Co. — Trackage  Rights — BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  By..  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

Decided:  May  3. 1994. 

By  the  Commission,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
[FR  Doc.  94-11207  Filed  5-9-94;  8:45  am) 

BILUNQ  COOE  703S-01-P 


[Finance  Docket  No.  32146  (Sub-No.  1)] 

Minnesota  Transportation  Museum, 
Inc.— Renewal  of  Trackage  Rights 
Exemption — Wisconsin  Central,  Ltd. 

Wisconsin  Central,  Ltd.  (VVCL)  has 
agreed  to  extend  for  5  years  its  grant  of 
trackage  rights  to  Minnesota 
Transportation  Museum,  Inc.  (MTM),  to 
conduct  passenger  operations  over  its 
line  between  milepost  23.7  at  VVithrow, 
MN.  and  milepost  63.1  at  Amery,  WI,  a 
distance  of  39.4  miles.^  The  extension  of 
the  trackage  rights  will  become  effective 
on  or  after  May  5,  1994. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petition  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Byron  D.  Olsen,  4200  First  Bank 
Place,  601  Second  Avenue  South, 
Minneapolis,  MN  55402-4302. 

As  a  condition  to  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
By.  Co.~Trackage  Bights— BN,  354 
I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  By..  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

Decided:  May  4.  1994. 


By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

IFR  Doc.  94-11211  Filed  5-9-94;  8:45  ami 
BILUNG  COOE  703S-01-P 

[Docket  No.  A8-290  (Sut>-No.  140X)] 

Norfolk  and  Western  Railway 
Company— Abandonment  Exemption — 
In  Charles  Town,  WV 

pocket  No.  AB-65  (Sut)-No.  482X)] 

CSX  Transportation,  Inc. — 
Abandonment  Exemption— in  Charles 
Town,  WV 

Norfolk  and  Western  Railway 
Company  (NW)  and  CSX 
Transportation,  Inc.  (CSXT)  have  filed  a 
notice  of  exemption  under  49  CFR  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  their  jointly-owned  0.99-mile 
line  of  railroad  between  mileposts  0.00 
and  0.99  at  Charles  Town  (Ranson),  in 
Jefferson  County,  WV." 

NW  and  CSXT  have  certified  that:  (1) 
No  local  traffic  has  moved  over  the  line 
for  at  least  2  years;  (2)  no  overhead 
traffic  has  moved  over  the  line;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report).  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co.— Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 


1  The  existing  trarAage  righls  were  granted  by 
WCL  to  MTM  under  a  Notice  of  Exemption  in 
Stinnesola  Tran.'iportation  Museum.  Inc. — TmcJkoge 
Ptghts  Exemption — Wisconsin  Central  Ltd.,  Finance 
Docket  No.  32146  (ICC  served  and  published  Sept. 
n.  ia92.  57  FR  41779). 


I  Pursuant  to  49  CKR  n52.50(d)(2).  the  railrci.id 
must  file  a  verified  notice  with  the  Commission  at 
least  50  days  before  the  abandonment  or 
discontinuance  is  to  be  consummated.  The 
applicants,  in  their  verified  notice,  indicated  a 
proposed  consummation  date  of  June  1. 1994. 
Because  the  verified  notice  was  not  filed  until  Apri 
20. 1994.  consummation  should  not  have  t)een 
proposed  to  take  place  prior  to  June  9.  1994. 
Applicants'  representative  has  confirmed  thai  the 
correct  consummation  date  is  on  or  after  June  9. 
1994. 


assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  June  9, 
1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,^ 
formal  expressions  of  intent  to  file  an 
OFA  under  43  CFR  1152.27(c)(2),i  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  <  must  be  filed  by  May  20, 
1994.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  May  31,  1994, 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicants'  representatives:  James  R. 
Paschall,  Norfolk  Southern  Corporation, 
Three  Commercial  Place,  Norfolk,  VA 
23510;  and  Charles  M.  Rosenberger, 
CSX  Transportation,  Inc.,  500  Water  St. 
J150,  Jacksonville,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

NW  and  CSXT  have  filed  an 
environmental  report  which  addresses 
the  abandonments  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  May  13, 1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/ rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  April  29,  1994. 


'A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  l)efore 
the  effective  ddte  of  the  notice  of  exemption.  See 
Exemption  of  Out Kjf- Service  Rail  Lines.  5 1.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  In  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  effective  dale  of  this  exemption. 

'  See  Exempt  of  Pail  Abandonment — Offers  of 
Finan  Assist .  4  l.C.C.2d  164  (1987). 

*  The  Corrmiission  will  accept  a  latefiled  trail 
use  request  as  long  as  it  retains  jurisdiction  to  do 
so. 
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B)  ihe  Commission,  Dav  id  M. 
Konischnik.  Director,  Office  of 
ProGsedings. 
SidJc^  L.  Strickland.  Ir.. 

IFRDtk:.  94-11210  Fiied  5-9-94:  8:45  ami 


(DocHet  No.  AS-33  (Sub-No  84)] 

Unicri  Pacific  Railroad  Comp.')ny — 

Abandonment — in  Sutter  Cointy,  CA 

(Yuba  City  Branch) 

J  ■ 
T  le  Commission  has  found  that  the 

public  convenience  and  necessity 

pen  lit  Union  Pacific  Railroad  Company 

to  ai)andon  its  1.91-mile  line  of  railroad 

fronimilepost  5.20  at  Sutter.  CA  to  the 

end  of  the  line  at  milepost  7.11  in  Sutter 

Coujrity,  CA.  The  certificate  will  be 

issued  30  days  after  publication  unless 

the  Commission  also  finds  that:  (1)  A 

financially  responsible  person  has 

offered  fmancial  assistance  (through 

subsidy  or  purchase)  to  enable  the  rail 

sen,^ice  to  continue;  and  (2)  it  is  likely 

that' the  assistance  would  fully 

con^pensate  the  railroad. 

Requests  for  public  use  conditions 
mu^t  be  filed  with  the  Commission  and 
the  iappiicant  within  10  days  after 
puWicatJon. 

A.ny  financial  assistance  offer  must  be 
file<il  with  the  Commission  and 
appUcant  no  later  than  10  days  from  the 
pub'ication  of  this  notice.  The  following 
iioutioa  shall  be  typed  in  bold  face  on 
the  lower  lef^-hand  comer  of  the 
envelope  containing  the  offer:  "Office  of 
Proceedings.  AB-OFA."  Any  offer 
pre'  iously  made  must  be  remade  within 
the  lio-day  period. 

li [formation  and  procedures  regarding 
f.nfiitcial  assistance  for  continued  rail 
sen  ice  are  contained  in  49  U.S.C.  10905 
and  49CFR  1152.27.  Requests  for  public 
usp  conditions  must  conform  with  49  . 
CFKJl  152.28(a)(2). 

D  'tided:  April  26. 19^4. 

B    the  Commission.  Chairinan  Mi.Doniiul. 
Vic(  ;;hairman  Phillips.  Comaiissionrrs 
Sim:  ions  and  Philbin.  Vice  Chairman 
Phi]  I  ps  approved  in  part  and  dissrnted  in 
part  I  kith  a  separate  expression. 
Con  aissionei-  Philbin  did  not  participate  in 
the  lisposition  of  this  pnKeedinj;. 

Sidi  II J  L.  Strickland.  Jr.. 

Sec  ■!  tar}' 

!FR  Ooc  04-1 12f)9  Filed  5-9-94:  8:45  ami 

eiLL><{i  CODE  7ins~oi-i> 


Release  of  Waybill  Data  . 

The  Commission  has  received  a 
request  from  ALK  Associates  Inc.  for 
perrnission  to  use  certain  data  from  the 


Commission's  1992  and  1993  (Aug. 
1994)  ICC  Waybill  Samples. 

A  copy  of  the  request  (VVB547— 3/31/ 
94)  may  be  obtained  from  the  ICC  Office 
of  Ec;onom!Cs  and  Environmental 
Analysis. 

The  Waybill  Sample  contains 
confidential  railroad  and  shipper  data: 
therefore,  if  any  parties  object  to  this 
request,  they  should  file  their  objections 
with  the  Director  of  the  Commission's 
Office  of  Economics  and  Environmental 
Analysis  within  14  calendar  days  of  the 
date  of  this  notice.  The  rules  for  release 
of  waybill  data  (Ex  Parte  385  (Sub-No. 
2)1  are  codified  at  49  CFR  1244.8. 

Contact:  lames  A.  Nash.  (202)  927- 
6196. 

Sidney  L.  Strickland,  jr.. 
Secrefor>' 
IFR  Doc.  94-t  1212  Filed  5-9-94:  8:45  ami 

BILUNC  CODE  TO35-01-P 


[Finance  Docket  No.  31960  (Sut}-No.  1)] 

Wisconsin  Central  Ltd.;  Trackage 
Rights  Exemption;  Indiana  Harbor  Belt 
Railroad  Co. 

Indiana  Harbor  Belt  Railroad 
Company  (IHB)  has  agreed  to  grant 
overhead  trackage  rights  to  Wisconsin 
Central  Ltd.  (WCL)  over  3.86-miles  of 
rail  line  between  IHB's  connet;tion  with 
the  Belt  Railway  Company  (BRC)  in 
Bedford  Park.  IL.  to  its  connection  with 
the  Norfolk  Southern  Railway  Company 
at  Chicago  Ridge,  IL.  These  trackage 
rights  are  in  addition  to  trackage  rights 
previously  granted  in  a  1991  Agreement 
between  the  parties/*  which  allowed 
overhead  trackage  rights  between 
Norpaul  Yard  and  BRC  and 
Consolidated  Rail  Corporation  at 
Elsdon.  Chicago.  IL.  The  trackage  rights 
granted  to  WCL  by  IHB  in  this  and  the 
previous  matter  total  17.39  miles.  The 
trackage  rights  were  to  become  effective 
on  .^pril  28,  1994. 

This  notice  is  filed  under  49  CFR 
1180. 2(d)(7).  If  the  notice  contains  false 
or  misleading  information  the 
e.xemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  L'.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commiission  and  served 
on:  lanot  H.  Gilbert.  6250  North  River' 
Road,  suite  900.  Rosemont,  IL  60018. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 


under  Norfolk  and  Western  By.  Co  — 
Trackage  Rights— BS'.  354  I.C'.C.  605 
(1978),  as  modified  in  Mendocino  Coast 
Ftv.,  Inc. — Lease  end  Operate.  360  ICC. 
653  (1980). 

Df'i.ided;  Miiy  3,  1994 

By  the  Commission.  David  M  Konsc  hnik. 
Director.  Office  of  Proceedings 
Sidney  L.  Strickland.  Ir., 
Smretory. 
IFR  Doc.  94-1 12C6  Filed  5-9-94;  845  ami 

BILLING  CODE  r02&-0<-P 


'  The  existing  t.-acka5e  rights  were  acquired  by 
WCL  under  a  notice  of  exemption  in  Wisconsin 
Centmt  Ltd — Trackage  Rights  Exemption — Indiana 
Harbor  Belt  Failmad  Company.  Finance  Docket  No 
:n960  (KX  serted  Nov.  4.  1991 ). 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcennent  Administration 

Manufacturer  of  Controlled 
Substances:  Application 

Pursuant  to  §  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  a  notice  that  on  lanuary  28,  1994. 
Noramco  of  Delaware.  Inc.,  Division  of 
McNeilab,  Inc.,  500  Old  Swedes 
Landing  Road,  W'ilmington.  Delaware 
19801.  made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


DTjg 


Codeine  (9050)  

Oxycodone  (9143)    . 
Hydrocodone  (9193) 

Morphine  (9300)  

Thebaine  (9333) 


ScheO- 
ule 


,-\ny  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DE.\  to  manufacture  such  substances 
may  file  (.omments  or  objections  to  the 
issuance  of  the  alx)ve  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301  54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comm,ents.  objedions.or 
requests  for  a  hearing  may  t>e  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice. 
Washington.  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  June  9. 
1994. 

Dated:  May  3.  1994 
Gene  R.  Haislip, 

Deputy  .'\ssistant  Adwmistrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

IFR  Doc  94-1 1218  Filed  5-9-94;  8:45ara| 
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Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  §  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  January  26,  1994, 
Organix  Inc.,  65  Cummings  Park, 
Wobum,  Massachusetts  01801,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  Schedule  I 
controlled  substance 
Tetrahydrocannabinols  (7370). 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  June  9, 
1994. 

Dated;May  3, 1994. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

|FR  Doc.  94-11217  Filed  5-9-94;  8:45  am] 
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Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  §  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  April  7, 1994, 
Roche  Diagnostic  Systems,  Inc.,  1080 
U.S.  Highway  202,  Branchburg,  New 
Jersey  08876,  made  application  to  the 
Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Lysergic  acid  diettiylamide  (7315) 

Tetrahydrocannabinols  (7370)  

Phencyclidine  (7471)  

Methadone  (9250) 


Sched- 
ule 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 


CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  June  9, 
1994. 

Dated:  May  3.  1994. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[PR  Doc.  94-11216  Filed  5-9-94;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Revisions  to  the  Standard  Review  Plan 
for  the  Review  of  License  Application 
for  a  Low-Level  Radioactive  Waste 
Disposal  Facility 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Availability  of  Final  Revision  3 

to  the  SRP. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  announcing  the 
availability  of  Final  Revision  3  to  the 
Standard  Review  Plan  for  the  Review  of 
a  License  Application  for  a  Low-Level 
Radioactive  Waste  Disposal  Facility 
(SRP).  The  availability  of  Proposed  Draft 
Revision  3  to  the  SRP  (NUREG-1200) 
was  noticed  for  public  comment  in  the 
Federal  Register  on  July  12,  1993.  In 
this  final  revision,  NRC  made  changes  to 
the  proposed  SRP  draft  sections  in 
response  to  comments  from  the 
Advisory  Committee  on  Nuclear  Waste, 
State  regulators,  and  the  general  public. 
In  addition,  three  administrative 
changes  to  the  SRP  have  also  been 
completed  during  finalization  of  this 
revision.  The  additional  changes  were 
not  contained  in  draft  version  of  the 
SRP  noticed  for  comment  because  they 
are  considered  administrative  and  not 
technical  changes.  The  three 
administrative  modifications  are:  (1) 
Providing  each  SRP  reference  with  a 
designation  of  essential  or  helpful;  (2) 
providing  each  SRP  section  a 
designation  which  indicates  the 
technical,  disciplines  sufficient  to 
assure  a  meaningful  review  of  a  license 
application  which  contains  the 
information  requested  in  NUREG-1199, 
"Standard  Format  and  Content  of  a 
License  Application  for  a  Radioactive 
Low-Level  Waste  Disposal  Facility" 


(SF&C)  and;  (3)  replacing  references  to 
the  old  Part  20  with  new  sections 
appropriate  for  the  new  Part  20  issued 
on  May  20, 1991.  These  administrative 
changes  have  required  revisions  to  each 
section  of  the  SRP  and  this  entire  final 
version  has  thus  been  issued  as  Revision 
3  dated  March  1994. 

Comments  and  suggestion  for 
improvements  in  regulatory  guidance 
documents  such  as  Standard  Review 
Plans  are  encouraged  at  any  time. 
Regulatory  guidance  documents  will  be 
revised  periodically,  to  accommodate 
appropriate  comments  and  reflect  new 
information  or  experience. 
DATES:  The  document  is  effective  as  of 
March  1994. 

ADDRESSES:  Copies  of  Final  Revision  3 
may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  P.O.  Box 
37082.  Washington,  DC  20013-7082. 
Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5283  Port  Royal  Road.  Springfield.  VA 
22161.  A  copy  is  also  available  for 
inspection  and  copying  for  a  fee  in  the 
NRC  Public  Document  Room.  2120  L 
Street.  NW.  (Lower  Level).  Washington, 
DC. 

SUPPLEMENTARY  INFORMATION:The 
Nuclear  Regulatory  Commission  (NRC) 
staff  has  developed  guidance  for 
regulators  to  review  an  application  for  a 
low-level  radioactive  waste  disposal 
facility  license  (NUREG-1200).  This 
guidance  has  been  revised  in  the  light 
of  developing  technology  and  as  a  result 
of  continual  internal  review  and 
interaction  with  the  State  regulatory 
agencies.  The  Low-Level  Radioactive 
Waste  Policy  Amendments  Act  of  1985 
required  that  NRC  "establish  procedures 
and  develop  the  technical  capability"  to 
process  such  license  applications  (PL 
99-240;  Sec  9(1)).  As  a  result  NRC  staff 
developed  both  a  Standard  Format  and 
Content  Guide  (SF&CG)  and  a  Standard 
Review  Plan  (SRP).  NUREG-1199  and 
NUREG  1200  respectively,  to  facilitate 
the  licensing  process.  These  documents, 
which  sufficient  to  prepare  and  review 
an  application,  have  undergone 
additional  review  by  the  NRC  staff  and 
the  States  and  the  Advisory  Committee 
on  Nuclear  Waste. 

The  NRC  staff  has  formalized  the 
revisions  suggested  by  this  review 
process  in  the  form  of  Revision  3  to  the 
SRP.  This  final  revision  is  based  upon 
experience  gained  in  using  the  SRP  for 
reviews  and  recognition  that  guidance 
on  special  issues  would  be  helpful  to 
the  States.  NRC  anticipates  periodic 
review  and  revision  of  the  SRP  as 
practical  experience  with  its  use 
continues  and  as  technological  changes 
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occur  which  indicate  a  need  to  revise 
the  SRP. 

Some  administrative  aspeds  of 
Revision  3  affect  the  entire  document. 
However.  SRP  chapters  with  technical 
changes  in  revision  3  are  as  follows: 

:  Licensing  Process  (A  New  SRPChapter) 

I  Design  Considerations 

I  A  Guidance  on  Soil  Qjver  Systems 

IPlaced  Over  Low-Level  Radioactive 

H^'aste 

4.1  Receipt  and  Inspection  of  Waste 

4.2  Waste  Handling  and  Interim  Storage 

4.3  .  Waste  Disposal  Operations 

6. 1     Release  of  Radioactivity-Introduction 

7.1  Occupation  Radiation  Exposures 

7.2  :  Radionuclide  Inventories 

7.3  Radiation  Protection  Design  Features 
wd  Opyerating  Procedures 

7.4  Radiation  Protection  Program 

Copies  of  the  final  revisions  (Revision 
3)  may  be  obtained  from  the  NRC  Public 
Document  Room  at  the  address  listed 
under  the  SUMMARY  section  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
LeRoy  S.  Person,  Office  of  Nuclear 
Materials  Safety  and  Safeguards.  US 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555:  telephone  (301) 
504-2575. 

Dated  at  Rockville.  Maryland,  this  8th  day 
of  April  1994. 

For  the  Nuclear  Regulator)'  Commission. 
)ohn ).  Surmeier, 

Acting  Qiief.  Low-Level  Waste  Management 
Branch.  Division  of  Low-Level  Waste 
Management  and  Decommissioning,  Office  of 
Nuclear  Materia!  Safety  and  Safeguards. 
|FK  Doc.  94-11230  Filed  5-9-94;  8:45  am) 

BILLING  CODE  7590-01-M 


Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  proposed  revision  to  a  guide  in  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Conpmission's  regulations,  techniques 
use^  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
apphcatioiis  for  permits  and  licenses. 

The  draft  guide,  temporarily 
ideiftified  by  its  task  number,  DG-50()4 
(whSch  should  be  mentioned  in  all 
cornespondence  concerning  this  draft 
guic  (■).  i.s  the  proposed  Revision  3  to 
Reg  jjlatory  Guide  5.52.  "Standard 
Foniiat  and  Content  of  a  Licensee 
Physical  Protection  Plan  for  Strategic 
Spetdal  Nuclear  Material  at  Fi.xed  Sites 
(Otl^tjr  than  Nuclear  Power  Plants)." 


DG-5004  is  being  revised  and 
developed  to  describe  the  standard 
format  recommended  by  the  NRC  staff 
for  preparing  physical  protection  plans 
for  strategic  special  nuclear  material  at 
fixed  sites  other  than  nuclear  power 
plants,  as  well  as  guidance  on  the 
content  of  the  physical  protection  plans. 

This  draft  guide  is  being  issued  to 
involve  the  public  in  the  early  stages  of 
the  development  of  a  regulatory  position 
in  this  area.  The  draft  guide  has  not 
received  complete  staff  review  and  does 
not  represent  an  official  NRC  staff 
position. 

Public  comments  are  being  solicited 
on  the  guide.  Comments  should  be 
accompanied  by  supporting  data  or  a 
rationale.  Written  comments  may  be 
submitted  to  the  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Copies  of 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room.  2120 
L  Street  NW..  Washington.  DC. 
Comments  will  be  most  helpful  if 
received  by  July  15, 1994. 

Although  a  time  limit  is  given  for 
comments  on  this  draff  guide, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street  NW.. 
Washington.  DC.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulator)- 
Commission.  Washington.  DC  20555. 
Attention:  Distribution  and  Mail 
Services  Section.  Telephone  requests 
cannot  be  accommodated.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

(5  i;.S.C.  552(a)) 

Dated  at  Rockville.  Maryland,  this  15lh  day 
uf  April  1994. 

Fur  the  Nurle.ir  Regulatory  Qjmmission. 
Bill  M.  Morris. 

Director.  Divisi^>n  ofRcgulutory  Applications. 
Office  cfSucIear  Degiilatory  Hesearch. 
IFK  Doc.  94-11228  Filed  5-5K94;  8:45  jm] 
BILUNG  CODE  7J90-01-M 


Entergy  Operations,  Inc.;  Correction  to 
Partial  Denial  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
a  Hearing 

[Docket  No.  50-368] 

In  notice  document  94-10122 
beginning  on  page  22028.  in  the  issue 
dated  Thursday.  April  28. 1994.  make 
the  following  correction: 

In  the  second  column,  the  second 
paragraph,  the  last  line  reading 
"proposed  change  by  a  letter  dated 

•  *   *"  correct  to  read  "proposed 
change  by  a  letter  dated  April  20.  1994." 
Also,  in  the  sixth  paragraph,  the  last 
line  reading  "letter  to  the  licensee  dated 

*  *   *"  correct  to  read  "letter  to  the 
licensee  dated  April  20,  1994." 

Dated  at  Rockville,  Marjland  this  2nd  day 
of  May  1994. 

For  the  Nuclear  Regulatory  Commission. 
Williain  D.  Beckner. 
Project  Director.  Project  Directorate  IV-1, 
Division  of  Reactor  Projects — I II, 'IV.  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc  94-11229  Filed  5-9-94;  8:45  ami 

BILLING  CODE  7590-01-M 

[Docket  No.  50-206] 

Southern  California  Edison  Company 
(San  Onofre  Nuclear  Generating 
Station,  Unit  1);  Exemption 

I 

Southern  California  Edison  Company 
(SCE  or  the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-13. 
which  authorizes  possession  and 
maintenance  of  the  San  Onofre  Nuclear 
Generating  Station.  Unit  1  (SONGS  1). 
The  license  provides,  among  other 
things,  that  the  licensee  is  subject  to  all 
rules,  regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 
The  facility  consists  of  a  permanently 
shutdow  n  pressurized  water  reactor  at 
the  SCE  site  located  in  San  Diego 
County.  California.  SONGS  1  is  co- 
located  with  San  Onofre  Nuclear 
Generating  Station.  Units  2  and  3. 
which  remain  operational. 

II 

SO.N'GS  1  was  permanently  shut  down 
in  November  1992.  and  defueling  of  the 
reactor  completed  in  March  1993.  Upon 
licensee  certification  of  the  defueling  on 
March  9.  1993.  Amendment  No.  150  to 
Facility  Operating  License  No.  DPK-13. 
modifying  the  license  to  preclude 
reactor  operation,  became  effective. 

Title  10  of  the  Code  of  Federal 
Ri-giilations.  §  140.11(a)(4)  (10  CFR 
140.1  l(.'i)(4)).  requires  each  licensee  to 
have  and  maintain  primar>'  nuclear 
linbility  insurance  in  an  amount  equal 
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to  $200  million.  In  addition,  each 
licensee  is  required  to  maintain 
secondary  financial  protection  in  the 
form  of  private  liability  insurance  under 
an  industry  retrospective  plan. 
However.  10  CFR  1-40.8  allows  that  the 
Commission  may,  upon  application  of 
any  interested  period  or  upon  its  own 
initiative,  grant  such  exemptions  from 
the  requirements  of  part  140  as  it 
determines  are  authorized  by  law  and 
are  otherwise  in  the  public  interest. 

By  letter  dated  February  2, 1993.  the 
licensee  requested  the  elimination  of  the 
current  requirement  for  SONGS  1  to 
participate  in  the  industi-y  retrospective 
rating  plan  for  secondary  level  coverage 
as  required  in  10  CFR  140.11(a)(4). 

in 

The  Justification  presented  by  the 
licensee  for  the  request  is  that  the 
secondary  financial  protection 
requirements  imposed  by  10  CFR 
140.11(a)(4)  are  applicable  only  to  a 
reactor  that  is  licensed  to  operate  and 
that  is  designed  for  the  production  of 
electrical  energy  and  has  a  rated 
capacity  of  100,000  electrical  kilowatts 
or  more.  The  licen.see  contends  that  the 
provisions  of  10  CFR  140.1 1(a)(4)  are  no 
longer  applicable  to  SONGS  1,  and  there 
is  no  credible  risk  of  an  accident  at 
SONGS  1  with  damages  exceeding  the 
S200  million  primary  coverage  which 
will  remain  in  effect  at  the  SCE  site.  SCE 
ass<;rts  that  because  SONGS  1  will  not 
benefit  from  secondary  coverage  it 
should  not  be  obligated  to  extend  such 
coverage.  Additionally,  exclusion  of 
SONGS  1  from  the  secondary  financial 
program  will  remove  the  potential 
liability  (up  to  $75.5  million  per  event, 
but  not  more  than  $10  million  per  year 
per  event)  that  must  be  reported  on  SCE 
financial  statements. 

The  NRC  staff  independently 
evaluated  the  legal  and  technical  issues 
associated  with  the  application  of  the 
Price-Anderson  Act  to  permanently  shut 
down  reactors  in  SECY-93-127. 
'Financial  Protection  Required  of 
Licensees  of  Large  Nuclear  Power  Plants 
During  Decommissioning,"  Kfay  10, 
1993.  In  this  evaluation,  the  staff 
concluded  that  the  Commission  has 
discretionary  authority  to  respond  to 
Hcensee  reqiscsfs  for  reduction  in  the 
level  of  primary  financial  protection  and 
withdrawal  from  participation  in  the 
industry'  retrospective  rating  plan. 
Depending  on  the  plant-specific 
ronfiguration  and  the  time  since 
permanent  shutdown,  the  staff  also 
concluded  that  potential  hazards  may 
exist  at  permanently  shut  down  reactors 
for  which  financial  protection  is 
warranted.  The  staff  also  concluded  that 
accidents  and  hazards  ensured  against 


under  Price-Anderson  go  beyond  design 
basis  accidents  and  beyond  those 
considered  "credible"  as  that  terra  is 
used  in  10  CFR  Part  100  and  cases 
interpreting  the  application  of  that 
regulation.  The  Commission  issued  a 
staff  requirements  memorandum  (SRM) 
addressing  SECY-93-127  on  July  13. 
1993. 

In  the  exercise  of  its  discretionary 
authority,  the  Commission  may.  as  long 
as  a  potential  hazard  exists  at  a 
permanently  shutdown  reactor,  require 
the  full  amount  of  primary  financial 
protection  and  full  participation  in  the 
industry  retrospective  rating  plan.  At 
such  time  as  the  hazard  is  determined 
to  no  longer  exist,  the  Commission  may 
reduce  the  amount  of  primary  financial 
protection  and  permit  the  licensee  to 
withdraw  firom  participation  in  the 
indu.stry  retrospective  rating  plan. 

Since  the  legislative  history  does  not 
explicitly  consider  the  potential  hazards 
that  might  exi.st  after  termination  of 
operation,  the  staff  generically  evalu.ited 
the  offsite  consequences  associated  with 
normal  and  abnormal  operations,  design 
basis  accidents,  and  beyond  design  basis 
accidents  for  reactors  that  have  lieen 
pennanently  defueled  and  shut  down. 
With  regard  to  SONGS  1,  the  staff 
concluded  that  in  view  of  the  time  that 
has  elapsed  since  plant  shutdown,  aside 
from  the  handling,  storage,  and 
transportation  of  .spent  fijel  and 
radioactive  materials,  no  reasonably 
conceivable  potential  accident  exi.sts 
that  could  cause  significant  offsite 
damage. 

A  severe  transportation  accident 
could  potentially  resuh  in  local 
contamination  requiring  cleanup  and 
offsite  liabilities  resulting  from  traffic 
disruption  and  loss  of  use.  This  tjpe  of 
accident  would  warrant  maintaining 
some  level  of  liability  insurance.  The 
liabilities  and  indemnification 
requirements  associated  with  the 
transfer  of  spent  fuel  from  the  licensee 
to  the  Department  of  Energy  will  be 
evaluated  on  a  ca.se-by-ca.se  basis  at  a 
future  time  when  spent  fuel  is  shipped 
to  a  repository. 

Typically,  the  most  significant 
accident  sequence  for  a  permanently 
defueled  and  shutdown  reactor  involves 
the  complete  lo.ss  of  water  from  a  light 
water  reactor  spent  fuel  pool.  For  a 
spent  fuel  pool  that  contains  fuel  clad 
Vkrith  Zircaloy,  this  beyond-design-basis 
accident  sequence  could  resuh  in  a 
Zircaloy  fuel  cladding  fire  that  could 
propagate  through  the  spent  fuel  storag(> 
pool  and  result  in  significant  offsito 
consequences.  Although  such  an 
accident  is  beyond  the  design  basfs,  it 
may  be  considered  "reasonably 
conceivable  '  and  could  warrant 


financial  protection.  Such  an  accident  is 

possible  during  the  first  year  after 
reactor  shutdown  for  a  low  density 
spent  fuel  storage  configuration  and 
during  the  first  two  to  three  years  after 
shutdown  for  spent  fuel  stored  in 
certain  high  density  configurations. 
However,  the  likelihood  of  occurrence 
of  a  fuel  cladding  fire  at  SONGS  1  is 
negated  because  stainless  steel,  rather 
than  Zircaloy,  cladding  is  used  at 
SONGS  1.  Zircaloy  is  a  pyTophoric 
material  which  can  undergo 
spontaneous  oxidation  before  it  reaches 
its  melting  point.  Zircaloy  fuel  cladding 
can  therefore  oxidize  by  a  self- 
sustaining  reaction  (at  a  temperature  of 
approxi.T.ately  1650°).  Stainless  steel, 
however,  cannot  attain  self-sustaining 
oxidation  before  it  reaches  its  melting 
point.  This  is  due  to  the  presence  of 
chromium  which  forms  an  impervious 
oxide  film  which  prevents  oxygen  from 
reaching  the  metal  surface. 
Consequently,  there  is  no  temperature  at 
which  .stainless  steel  fuel  cladding  can 
support  a  self-sustaining  oxidation 
rriac  tion.  Therefore,  the  postulated 
cladding  fire  accident  scenario  is  not 
pos.sibIe  at  SONGS  1.  However,  using 
the  Zirtaloy  fuel  cladding  analysis 
conservatively  bounds  the  time  at  which 
fui^l  clad  melting  and  fission  product 
relea.se  could  occur  at  SONGS  1. 

Once  the  requisite  cooling  period  after 
reactor  shutdo\vn  has  elapsed,  fuel  clad 
melting  after  a  postulatea  loss  of  water 
is  no  longer  a  concern  since  the  fuel 
would  air  cool  sufficiently.  Possible 
accident  scenarios,  after  these  cooling 
periods  have  elapsed,  have  greatly 
reduced  consequences,  but  could  resi;U 
in  small  releases  or  precautionary 
evacuations  which  could  result  in 
offsite  liability. 

The  staff  considered  liability  coverage 
needs  associated  with  decommissioning 
activities  and  transportation  of 
radioactive  materials.  The  staff 
recognizes  that  the  potential  hazards 
and  con.sequences  associated  with  a 
reactor  which  has  been  pennanently 
shut  down  with  no  sf>ent  fuel  are  gre«tly 
njduced,  that  such  a  reactor  does  r.ot 
contribute  a  level  of  risk  to  the 
participants  in  the  secondary  poul 
proportionate  to  that  of  an  operating 
reactor  and  that  relief  from  financial 
prot-^.tion  requirements  would  then  b«? 
warranted.  The  results  of  our 
evaluaMon,  as  embodittd  in  the  July  13, 
1993,  SRM  on  SECY-93-127,  allow  a 
nduction  in  the  amount  of  financial 
protection  required  of  licensees  of  largt? 
nuclear  plan's  that  have  been 
prematurely  shut  down.  Although  tho 
licensee  presented  an  opinion  regarding 
the  application  of  the  Price- Anderson 
Act  and  10  CFR  Part  140  to  piirmanenthy 


shut  down  reactors,  the  staff  did  not 
concur  with  this  licensee  opinion. 
Nonetheless.  SCE  meets  the  criterion 
established  in  SECY-93-127  for  relief 
from  secondary  financial  protection 
requirements  for  low  density  spent  fuel 
storage.  Specifically,  more  than  16 
months  have  elapsed  since  SONGS  1 
was  permanently  shut  down.  This  time 
period  is  conservative  for  SONGS  1.  The 
one-year  cooling  period  prescribed  in 
SECY-93-127  was  based  on  fuel  with 
Zircaloy  cladding;  SONGS  1  fuel  is 
fabricated  with  stainless  steel  cladding 
which  negates  the  likelihood  and 
consequences  of  the  cladding  fire 
sequence  and  shortens  the  time  after 
shutdown  when  fuel  clad  melting  could 
occur  upon  loss  of  pool  water,  as 
discussed  above. 

IV 

Thpl  staff,  based  on  its  independent 
evaluation  as  embodied  in  the  July  13, 
1993,  SRM  on  SECY-93-127  "Financial 
Protection  Required  of  Licensees  of 
Large  Nuclear  Power  Plants  During 
Decommissioning."  has  concluded  that 
sufficient  bases  exist  for  our  approval  of 
relief  from  the  financial  protection 
requirements  for  the  San  Onofre  Nuclear 
Generating  Station,  Unit  1.  The  staff  has 
also  concluded  that  granting  the 
proposed  exemption  does  not  increase 
the  probability  or  consequences  of  any 
accidents  or  reduce  the  margin  of  safety 
at  this  facility. 


Based  on  Sections  III  and  IV  above, 
the  Commission  has  determined  that, 
pursuant  to  10  CFR  140.8.  this 
exemjption  is  authorized  by  law  and  is 
otherxvise  in  the  public  interest. 
Therefore,  the  Commission  grants  an 
exemption  from  the  requirements  of  10 
CFR  140.11(aJ{4)  to  the  extent  that 
exemjption  from  participation  in  the 
industry  retrospective  rating  plan 
(secondary  level  financial  protection)  is 
granted  for  the  San  Onofre  Nuclear 
Generating  Station.  Unit  1. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (59  FR  22872, 
dated  May  3.  1994). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Mar>land  this  4th  day 
of  May  1994. 
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For  the  Nuclear  Regulatory  Commission. 
Brian  K.  Grimes, 

Director.  Division  of  Operating  Reactor 
Support.  Office  of  Nuclear  Reactor 
Regulation. 

IFR  Doc.  94-11227  Filed  5-9-94;  8:45  am) 

BILUNG  CODE  7S9(M)1-M 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Panel  on  the  Engineered  Barrier 
System:  Impact  of  High-Level  Defense 
Wastes  on  DOE  Waste  Management 
System 

Pursuant  to  its  authority  under 
section  5051  of  Public  Law  100-203,  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987.  the  Nuclear  Waste  Technical 
Review  Board's  Panel  on  the  Engineered 
Barrier  System  will  hold  a  meeting  on 
Wednesday.  June  15,  1994.  in  Richland. 
Washington,  and  a  tour  of  the  Hanford 
facility  on  Thursday.  June  16. 1994.  The 
meeting  will  be  held  at  the  Tower  Inn 
and  Conference  Center.  1515  George 
Washington  Way.  Richland.  Washington 
99352:  tel  (509)  946-4121,  fax  (509) 
946-2222.  The  meeting  is  open  to  the 
public  and  will  begin  at  8:30  a.m. 

The  panel  meeting  will  focus  on  three 
areas  of  interest  to  the  Board.  First, 
panel  members  will  hear  about  the 
Department  of  Energy's  (DOE)  current 
plans  for  processing  and  packaging 
high-level  tank  waste  (defense 
reprocessing  waste)  at  Hanford  into 
forms  suitable  for  transportation  and 
disposal.  Second,  presentations  will  be 
heard  on  the  quantities  and 
characteristics  of  irradiated  materials  at 
Hanford  that  have  not  been  reprocessed, 
as  well  as  any  plans  for  their  processing 
and/or  packaging  into  forms  suitable  for 
transportation  and  disposal.  Third, 
panel  members  have  invited  appropriate 
DOE  headquarters  personnel  to  talk 
about  activities  and  plans  for  the 
ultimate  disposal  of  surplus  weapons 
plutonium  and  the  affect  of  this  material 
on  the  planned  high-level  waste 
repository.  A  site  at  Yucca  Mountain. 
Nevada,  currently  is  being  characterized 
by  the  DOE  for  its  suitability  as  the 
possible  location  of  a  permanent 
repository  for  civilian  spent  fuel  and 
defense  high-level  waste. 

On  Thursday,  June  16,  the  panel  will 
participate  in  a  tour  of  the  Hanford 
facilities  discussed  in  the  previous  days 
meeting.  While  the  Board  normally 
makes  every  effort  to  ensure  that  the 
general  public  has  access  to  all  of  its 
activities,  we  have  been  asked  to  limit 
the  number  of  people  attending  this  tour 
due  to  space  limitations  and  safety  and 
security  requirements  at  the  Hanford 


facility.  Consequently,  invitations  have 
been  extended  to  a  limited  number  of 
representatives  from  the  state  of  Nevada, 
Nevada  affected  units  of  local 
government,  the  Nevada  state 
legislature,  the  Nuclear  Regulatory 
Commission,  and  the  Department  of 
Energy  to  attend  the  tour  with  the 
Board. 

Transcripts  of  the  meeting  will  be 
available  on  computer  disk  or  on  a 
library-loan  basis  in  paper  format  from 
Victoria  Reich.  Board  librarian, 
beginning  July  28.  1994.  For  further 
information,  contact  Frank  Randall. 
External  Affairs.  Nuclear  Waste 
Technical  Review  Board.  1100  Wilson 
Boulevard,  suite  910.  Arlington. 
Virginia  22209;  (703)  235-4473. 

Dated:  May  4.  1994. 

William  Barnard, 

E.Kecutive  Director.  ,\'uclear  Waste  Technical 
Review  Roard. 

IFR  Doc.  94-1 1 1 70  Filed  5-9-94;  8:45  am) 

BILLING  CODE  e82(MkM-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Boston  Stock  Exchange,  Inc. 

May  4.  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  E.xchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities 

Morgan  Stanley  Africa  Investment  Fund 
Common  Stock.  S.Ol  Par  Value  (File  No.  7- 
12338) 
Camden  Property  Trust 
Shares  of  Beneficial  Interest.  S.Ol  Par 
Value  (File  No.  7-12339) 
Equitable  of  Iowa  Co.'s,  Inc. 
(x)mmon  Stock.  No  Par  Value  (File  No.  7- 
12340) 
Enf^rsis  S.A. 
American  Depositarv  Shares.  No  Par  Value 
(File  No.  7-12341J 
Equity  Residential  Property  Trust 
Shares  of  Beneficial  Interest.  S.Ol  Par 
Value  (File  No.  7-12342) 
Health  Management  Associates.  Inc. 
Class  A  Common  Stock,  No  Par  Value  (File 
No.  7-12343) 
Liberty  Corp. 
Common  Stock.  S.Ol  Par  Value  (File  No.  7- 
12344) 
Northern  Border  Partners  LP 
l!nits  of  Ltd.  Partnership  (File  No.  7- 
12345) 
CoastCast  Corp. 
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Common  Stock.  No  Par  Value  (File  No.  7- 
12346) 
StuiTO  Rugcr  &  Co.,  Inc. 
Q)mmon  Stock.  SOI  Par  Value  (File  No.  7- 
12347) 
Morrison  R^^staurants.  Inc. 
Common  Stock.  S3.33'/V  Par  Value  (File 
No.  7-12348) 
Statesman  Crojp.  Inc. 
Common  Sto<  k.  S.Ol  Par  Value  [File  No.  7- 
12349) 
Sofamor/DanHk  Croup,  Inc. 
Common  Stork.  No  Par  Value  (File  No.  7- 
1235C) 
Western  National  Corp. 
Common  Stock.  S.OOl  Par  Value  (File  >io. 
7-123';i) 
Centex  Cojistructioa  Products.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
12352) 
Dcbartolo  R*;alty  Corp.  S.A. 
Common  Stock,  No  Par  Value  (File  No.  7- 
12353) 
Grand  Casino's  Lnc 
Common  Stock,  S.Ol  Par  Value  (File  Na  7- 
12354) 
Glimcher  Realty  Trust 
Shares  of  Beneficial  Trust,  SOI  Par  Value 
(File  No.  7-12355) 
Lear  Seating  Corp. 
Common  Stock,  S.01  Par  Vdlu«  (Filw  No.  7- 
12356) 
Mills  Corporation 
Common  Stock,  $.01  Par  Value  (File  Na  7- 
12357) 

Rayonier.  toe 
Comnaon  Stock.  $.01  Par  Value  (File  Na  7- 
12358) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  25, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  malie 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commis.'jion, 
450  5th  Street,  NW.,  Washington,  EX] 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  apphcation  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Re^^iilation.  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
|FR  Doc.  94-11253  Filed  5-9-94;  8:45  ami 

BILUNG  COOE  8010-01-M 


Selt-Regulatory  Organizations; 
Applications  /or  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange,  Inc. 

May  4, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  E.xchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Agree  Realty  Corpcf^tion 
Common  Stock,  $.0001  Par  Value  (File  No. 
7-12359) 
Carl  Karchei  Enterprises,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12360) 
Debartolo  Realty  Corporation 
Common  Stock,  No  Par  Value  (File  No.  7- 
12361) 
Grand  Casinos,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12362) 
Mills  Corporation 
Common  Stock,  $.01  Par  Value  (File  No  7- 
12363) 
Senior  Strategic  Income  Fund,  Inc. 
Common  Stock,  $.10  Par  Value  (File  No.  7- 
12.364) 
Rayonier,  Inc. 
Common  StocA,  $1.00  Par  Value  (File  No. 
7-12365) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  25,  1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
wTitten  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
a!)  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applic:alion 
is  consi.stent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

|FR  Doc  94-11250  Filed  5-9-94;  8.45  am) 

BILUfM  COM  80t«-«1-M 


Seif-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Inc. 

May  4,  ISTH. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
1 2(0(1  ){B)  of  the  Securities  F.xchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Bankers  Trust  New  York  Corp. 
Depositarv  Shares  (rep.  Vum  sh.  Adj.  Rte. 
Cm.  Pfd.  Ser  Q)  (Filed  No.  7-12366) 
Cold  Metal  Products,  Inc. 
Common  Stock  $.01  Par  Value  (File  No.  7- 
12367) 
Digital  Equipment  Corp. 
Depositary  Shares  (rep.  V4  sh.  Ser.  A  Cm. 
Pfd.  Stock.  $1  00  Par  Value  (File  No.  7- 
12368) 
Emerging  Mariets  Floating  Rate  Fund.  Inc. 
Common  Stock,  $001  Par  Value  (File  No. 
7-12369) 
Emphcsys  Financial  Group,  Inc. 
Common  Stock,  S.Ol  Par  Vahie  (File  No.  7- 
12370) 
EOTT  Energy  Partners,  LP. 
Common  Units  rep.  LP.  Interests  (File  No. 
7-12371) 
Executive  Risk.  Inc. 
Common  Stock,  S.Ol  Par  Value  (File  Na  7- 
12372) 
Fidelity  Advisory  Emerging  Asia  Fund,  I.ic. 
Common  Stock,  $.001  Par  Value  (File  No. 
7-12373) 
First  USA.  lnc 
6V4  PRIDES  Cv.  Pfd.,  $.01  Par  Value  (File 
No.  7-12374) 
CIrupo  Enibotellador  de  Mexico,  S.A.  de  CIV. 
Global  Doposilar>'  Shares  (rep.  2  Ord. 
Panic.  Clfe.)  (File  No.  7-12375) 
International  Colin  Energy  Corp. 
Common  Stock,  No  Par  Value.  (Flie  No.  7- 
12376) 
IDN  Realty  Corp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12377) 
Macerich  Co. 
Common  Stock.  $.01  Par  Value  (File  .No.  7- 
12378) 
Morgan  Stanley  European  Emerging  Markets 
Fund,  lnc 
Common  Stock,  $.01  Par  Value  (File  Na  7- 
12379) 
Puget  Sound  Powor  &  Light  Co. 
Adj.  Rte.,  Cm.  Fid.  Ser  B.  S25  GO  Par  Value 
(File  No.  7-12330) 
RCM  Strategic  Glotwl  Government  Fund,  Inc. 
Common  Stock.  $.00001  Par  Value  (File 
No.  7-12381) 
Regency  Health  Services.  Inc. 
Common  Stock,  $01  Par  Value  (File  No.  7- 
12382) 
Rhodes,  Inc. 
Common  Stock,  No  Par  Value  (File  Sa  7- 
12383) 
Rouge  Steel  Co. 
Qass  A  Common  Stock,  S.Ol  Par  Value 
(File  Na  7-12384) 
Santander  Finance  Ltd. 


Vl-Cm.  Gtd.  Pref.  Sh.  S<r.  B,  S25.00  Per 
Blue  (File  No.  7-12385) 
Scudjclor  World  Income  Opportunities  Fund. 
Iijc. 
Cojnmon  Stock,  $.01  Par  Value  (File  No.  7- 
^2386) 
S^jcu  ity  Qipital  Industrial  Trust 
Shifes  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-12387) 
Storage  USA.  Inr. 
Cx)  nmon  Stock,  SOI  Par  Value  (File  No.  7- 
12388) 
Titan  Holdings,  Inc. 
Co  nmon  Stock,  $.01  Par  Value  (File  No.  7- 
1?J8S) 
Titan  Wheel  International.  Inc. 
Contir.on  Stock.  No  Par  Value  (File  No.  7- 
1^390) 
Valer  j  Energy  Corp. 

S3. 125  Cv.'pfd.  Stock  (File  No.  7-12391) 
Turner  Broadcasting 
Clask  A  Stock,  $.0625  Par  Value  (File  No. 
7^12392) 
Turner  BroadcEsting 
Clajss  B  Stock.  S  0625  Par  Value  (File  No. 
7-12393) 
Rayo'iler,  Inc. 
Common  Stock.  No  Par  Value  (File  No.  7- 
123?M) 

Thase  securities  are  listed  and 
regis  ered  on  one  or  mor;}  other  national 
secui  ities  exchanges  and  are  reported  in 
the  cansolidated  transaction  reporting 
systeiti. 

Inl  ep-ested  persons  are  invited  to 
subn  it  on  or  before  May  25,  1994, 
vvrittJh  data,  views  and  arguments 
concerning  the  above-referenced 
applijoations.  Persons  desiring  to  make 
uTifteh  comments  should  Hie  thn.-e 
copies  thereof  with  the  Secretary  of  the 
Secufitios  and  Exchange  Commission, 
450'ltifth  Street  NW.,  Washington,  DC 
20540.  Following  this  opportunity  for 
hearihg,  the  Commission  will  approve 
the  a(>plicat:ons  if  it  finds,  based  upon 
all  thjp.  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  ctjinsistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
prote:tion  of  investors. 

For  the  Commission,  by  t.he  Division  of 
Market. Regulation,  pursuant  to  delegated 
authoiity. 
Jonathan  G.  Katz, 

Spcrc'hry. 

|FR  Dk.  94-11252  Filed  5-9-94;  8:45  am) 
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Se!f-Regulatory  Organizations; 
Applications  lor  Unlisted  Trading 
rrivileges;  Notice  and  Opportunity  for 
Hearing;  Pacific  Stock  Exchange,  Inc. 

Ntiv  2!">.  1994. 

rh0  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("CoiTimission")  pursuant  to  Section 


12(n{l)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  security: 

Rayonier.  Inc. 
Common  Stock.  No  Par  Value  (File  No.  7- 
12396) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchanges  and  is  reported  in  the 
consolidated  trans-oction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  25.  1994. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
430  5th  Street  N\V..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  infonnation  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
M.irket  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-11254  Filed  5-*-94:  8:45  am) 

BILLING  COSE  eW<i-OUM 


Self-Regulctory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
inc. 

M.iy4,  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  security: 

Rayonier,  Inc. 
Common  Stock,  S.Ol  Par  Value  (File  No.  7- 
12395) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchange  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  25.  1994. 
written  data,  views  and  arguments 
concerning  the  above- referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 


copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
Lhe  applications  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autliority. 

Jonathan  G.  Katz, 

Secrerjfv. 

[FR  Doc.  94-11251  Filed  5-9-94;  8:45  ami 

BILUNQ  CODE  8010-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearir.s;  Philadelphia  Stock  Exchange, 
Inc. 

May  4. 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(0(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unli.sted  trading  privileges  in  the 
following  securities: 

Three-Five  Systems.  Inc. 
Common  Stock,  SO.Ol  Par  Value  (File  No. 
7-12319) 
Fortune  Petroleum  Cor^xiration 
Common  Stock,  SO.Ol  Par  Value  (File  No. 
7-12320) 
Lone  Star  Industries 
Warrants,  Expiring  December  31.  2000 
(File  No.  7-12321) 
Debartolo  Realty  Corporation 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
12322) 
IntcrlCoin  Group,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
12323) 
Citizens,  Inc. 
Class  A  Common  Stock,  No  Par  Value  (File 
No.  7-12324) 
AZCO  Mi.Ting.  Inc. 
Common  Stock.  $.002  Par  Value  (File  No. 
7-12325) 
Mills  Corporation 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12326) 
Agree  Realty  Corporation 
Common  Stock.  $.0001  Par  Value  (File  No. 
7-12327) 
Lehman  Brothers  Holdings.  Inc 
Japanese  Yen  Warrants  Expiring  March  5. 
1996  (File  No.  7-12328) 
Morgan  Stanley  Group,  Inc. 
Japanese  Yen  Warrants  Expiring  September 
9,  1995  (File  No.  7-12329) 
PaineWebber  Group,  Inc. 
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i;S  Dollar  Japanese  Yen  Wamints  Expiring 
March  6. 1996  (File  No.  7-12330) 
(irand  Casinos.  Inc. 
Qimmon  Sttx  k.  S  01  Par  V.ilvie  (File  Nu.  7- 
12331) 
(iiiil  Karcher  Entorprisfs.  Inc. 
Common  Stock.  S.Ol  Par  Value  (Filn  No.  7- 
12332) 
Con.igra.  Inr 
9  PC  S*;nes  A  Cum.  Ifd.  Securities  (File 
No.  7-12333) 
Til  Industries.  Inc. 
Common  Stock.  SOI  Par  Value  (File  No.  7- 
12334) 
Fast  Group  Properties 
.Shares  of  Beneficial  Interj'st.  Common 
Stock,  $.01  Par  Value  (File  No.  7-12335) 
KjR  Nabi.sco  Holding  Corpiration 
.Series  C  Depositary'  Shares  (File  No.  7- 
12336) 
Kemper  Strategic  Income  Fund 
Shares  of  Beneficial  Interest,  SOI  Par 
Value  (File  No.  7-12337) 

These  securities  are  listed  and 
rtf.istered  on  one  or  more  other  national 
.securities  e.xchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
.system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  25.  1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
cpplication.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Sw:urities  and  Exchange  Commission. 
450  5th  Street  N\V..  Wa.'^hinglcn.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commis.sion  w  ill  approve 
the  application  if  it  finds,  based  upon 
all  the  infoi-mation  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Qimmission.  by  the  Division  of 
Market  Regulation,  pursuant  to  dele;',nted 
authority. 

Jonathan  G.  Katz, 

Sccrf^inry. 

|FR  D(x:.  94-11255  Filed  5-9-U4;  8:45  am) 

BILL'NQ  CODE  8010-01-M 


[Investmant  Company  Act  Rel.  No.  20277; 
811-5106] 

Bull  &  Bear  Financial  News  Composite 
Fund,  Inc.;  Notice  of  Application 

May  4.  T>t}4. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPLICANT:  Bull  &  Bear  Financial  News 

Composite  Fund.  Inc. 

RELEVANT  ACT  SECTION:  Section  8(0- 


SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  April  22,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  nquest,  ftersonally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  31, 1094,  and  should  be 
accompanied  by  proof  of  service  en 
ajjplicant,  in  the  form  of  an  affidavit  or, 
for  lawyers.'a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  rea.son  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  WTiting  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street  NVV..  Washington.  DC  20549. 
Applicant,  11  Hanover  Square,  New- 
York.  New  York  10005. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Anderson,  Staff  Attorney,  at 
(202)  942-0573,  or  Robert  A.  Robert.'^on, 
Branch  Chief,  at  (202)  942-0504 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTA^y  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  non-diversified, 
open-end  management  investment 
company  organized  as  a  Maryland 
corporation.  On  April  10.  1987. 
applicant  fii-'d  a  notification  of 
registration  on  Form  N-8A  and  a 
regi.stration  statement  on  Form  N-2.  The 
registration  statement  became  effective 
on  or  about  September  18. 1987,  and 
applicant  commenced  its  initial  public; 
offering  im.mediately  thereafter.  In 
coiuiection  with  applicant's  conversion 
to  an  open-end  management  investment 
company,  applicant  filed  a  registration 
.statement  on  Fo-nn  N-lA  on  April  28. 
1989.  which  became  effective  on  or 
about  September  19.  1Q89. 

2.  On  November  3.  1993,  applicant's 
board  of  directors  adopted  an  agreement 
and  plan  of  reorganization  and 
liquidation  (the  "Plan").  The  Plan 
provided  that  applicant  would  transfer 
all  of  its  assets  and  liabilities  to  Bull  & 
B|;ar  Qunlity  Growth  Fund  (the 
"Acquiring  Fund"),  a  portfolio  of  Bull  ^ 
Bear  Funds  I,  Inc.,  in  exchange  for 


shares  of  the  Acquiring  Fund.  In 
approving  the  Plan,  applicant's  directors 
determined  that  the  sale  of  applicant's 
assets  to  the  Acquiring  Fund  was  in  the 
best  interests  of  a})plicant's 
shareholders,  and  that  the  interests  of 
the  existing  shareholders  would  not  be 
diluted  as  a  result. 

3.  On  November  8.  1993.  applicant 
filed  an  application  for  an  order  of  the 
SEC  pursuant  to  sections  17(b)  and 
17(d)  of  the  Act  and  rule  17d-l 
thereunder  to  permit  the  proposed 
reorganization.  An  order  of  tlie  SEC  was 
granted  on  January  4.  1994.' 

4.  Definitive  proxy  materials  .soliciting 
shareholder  approval  of  the 
reorganization  were  filed  with  the  SEC 
and  mailed  to  applicant's  shareholders 
on  or  about  December  16.  1993. 
Applicant's  shareholders  approved  the 
Plan  at  a  meeting  held  on  January  21. 
1994. 

5.  On  January  21,  1994,  the 
reorganization  was  consummated. 
Applicant  transferred  all  of  its  assets 
and  liabilities  to  the  Acquiring  Fund  in 
exchange  for  shares  of  the  Acquiring 
Fuml.  The  e.xchanges  were  made  at  net 
asset  value  deteniiined  as  of  the  close  of 
business  on  Januar)'  21,  1994.  The 
shares  received  in  exchange  for 
applicant's  assets  were  distributed  to 
applicant's  shareholders  pro  rata  in 
accordance  with  their  respective 
interests  in  applicant. 

6.  All  expenses  incurred  in 
connection  with  applicant's  liquidation 
and  reorganization  wore  borne  by  Bell 
&  Bear  Advi.sers,  Inc..  applicant's 
investment  adviser.  Such  expenses, 
totalling  $40,301,  included  legal 
expenses,  expenses  of  printing  and 
mailing  communications  to 
shareholders,  registration  fees,  and 
miscellaneous  accounting  and 
administrative  cxponsos. 

7.  As  of  the  date  of  the  appliuntion. 
applit<ant  had  no  shareholders,  os.sets,  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  cr  administrative 
proceeding.  Applicant  is  not  presently 
engaged  in,  nor  does  it  propose  to 
engage  in,  any  business  activities  other 
than  those  nece.ssary  for  the  winding  up 
of  its  affairs. 

For  the  SEC,  by  tlie  Division  of  Investment 
Mana.^ement.  under  delegated  aii:l!()''ity. 
Margaret  H.  McFarland. 
Dfpii  ty  Secretary. 

|FK  DiK.  94-1 1 249  Filed  5-9-94;  8:45  am) 
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Pnvestment  Company  Act  Release  No. 
20275:811-7114] 

Nuveen  Select  Tax-Free  Income 
Portfolio  5;  Notice  of  Application 

May  4.  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPLICANT:  Nuveen  Select  Tax-Free 
Income  Portfolio  5. 

RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  it  has  ceased  to 
be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  Aprils,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  31. 1994.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street  NW..  Washington,  DC  20549. 
Applicants.  333  West  Wacker  Drive, 
Chicago,  Illinois  60606-1286. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584.  or  Barry  D.  Miller, 
Senior  Special  Counsel,  at  (202)  942- 
0564  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  registered  as  a  closed- 
end,  diversified  management  company 
under  the  Act  and  organized  as  a 
business  trust  under  the  laws  of  the 
Commonwealth  of  Massachusetts.  On 
August  21. 1992,  Applicant  filed  a 
registration  statement  on  Form  N-lA 
under  section  8(b)  of  the  Act  and  under 
the  Securities  Act  of  1933.  Appficanfs 


registration  statement  was  not  declared 
effective.  Applicant  has  never  made  a 
public  offering  of  its  shares. 

2.  As  of  the  date  of  this  application. 
Applicant  has  no  securityholders;  no 
assets,  debts  and  liabilities;  and  is  not 
a  party  to  any  litigation  or 
administrative  proceeding. 

3.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  94-11248  Filed  5-9-94:  8:45  am) 
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[Rel.  No.  IC-20274;  File  No.  812-8782] 

The  Travelers  Insurance  Company,  et 
al. 

May  3.  1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commi.ssion"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 
APPLICANTS:  The  Travelers  Insurance 
Company  ("The  Travelers")  and  The 
Travelers  Fund  BD  for  Variable 
Annuities  ("Fund  BD"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  Act 
for  exemptions  ft-om  Sections  26(a)(2)(C) 
and  27(c)(2)  thereof. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  the  deduction 
from  the  assets  of  Fund  BD  of  a 
mortality  and  expense  risk  charge 
imposed  under  certain  individual 
flexible  premium  variable  annuity 
contracts  ("Contracts"). 
FILING  DATE:  The  application  was  filed 
on  January  21,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  ser\ing 
Applications  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.,  on  May  31,  1994.  and  should 
be  accompanied  by  proof  of  service  on 
the  Applicants  in  the  form  of  an 
affidavit  or.  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writers  interest,  the 
reason  for  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  the  date  of  a  hearing  by 


vkTiting  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW.,  Washington,  DC  20549. 
Applicants,  c/o  Julie  E.  Rockmore. 
Counsel,  The  Travelers  Insurance 
Company,  One  Tower  Square.  Hartford. 
Connecticut  06183-1051. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Pickholz.  Senior  Counsel,  or 
Wendell  M.  Faria.  Acting  Assistant 
Director,  on  (202)  942-0670.  Office  of 
Insurance  Products.  Division  of 
Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application,  the  complete  application  is 
available  for  a  fee  from  the 
.    Commission's  Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Travelers,  an  indirect  wholly- 
owTied  subsidiary  of  The  Travelers  Inc.. 
is  a  stock  life  insurance  company 
organized  under  the  laws  of  the  State  of 
Connecticut  in  1864. 

2.  Fund  BD  was  established  by  The 
Travelers  on  October  22, 1993  as  a 
separate  account  under  Connecticut  law 
to  fund  individual  and  group  flexible 
premium  deferred  variable  annuity 
contracts  issued  by  The  Travelers.  Fund 
BD  is  subdivided  into  subaccounts,  each 
of  which  will  invest  its  assets 
exclusively  in  the  shares  of  one  of  the 
portfolios  of  the  SBA  Variable  Products 
Series  Fund,  an  open-end  series-type 
management  investment  company. 

3.  The  Contract  is  an  individual 
flexible  premium  variable  annuity 
contract  which  can  be  purchased  on  a 
qualified  or  nonqualified  basis. 
Purchase  payments  under  the  Contract 
may  be  allocated  to  the  subaccounts  of 
Fund  BD  and/or  a  fixed  account.  Upon 
retirement,  annuity  payments  will  be 
made  on  a  fixed  or  variable  basis. 

4.  If  either  the  annuitant  or  the 
Contract  owner  dies  before  the  maturity 
date  of  the  Contract,  The  Travelers  will 
pay  a  death  benefit.  Under  the  standard 
death  benefit.  The  Travelers  will  pay  the 
greatest  of  (a)  the  Contract  value;  (b)  the 
total  purchase  payments  under  the 
Contract;  or  (c)  the  Contract  value  on  the 
fifth  Contract  year  anniversary 
immediately  preceding  the  receipt  by 
The  Travelers  of  proof  of  death,  less 
applicable  premium  tax  or  surrenders 
no  previously  deducted.  If  the  death 
occurs  after  age  75  but  before  age  85.  the 
standard  benefit  will  be  the  greatest  of 
(a)  or  (b)  above  or  the  Contract  value  on 
the  latest  fifth  Contract  year  on  or  before 
the  deceased's  75th  birtjfiday.  less 
applicable  premium  tax  or  surrenders 
not  previously  deducted.  After  age  85, 
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the  benefit  will  be  the  Contract  value. 
Under  the  enhanced  death  benefit,  The 
Travelers  will  pay  the  greater  of  the 
Contract  value  or  a  guaranteed  death 
benefit  equal  to  purchase  payments 
(minus  surrenders  and  applicable 
premium  taxes)  increased  by  5%  on 
every  Contract  date  anniversary  up  to 
the  anniversary  following  the  deceased's 
75th  birthday,  with  a  maximum  benefit 
of  200%  of  purchase  payments  minus 
surrenders  and  minus  applicable 
premium  taxes.  After  age  75  but  before 
age  85,  the  enhanced  benefit  will  be  the 
greater  of  the  guaranteed  death  benefit 
as  of  the  deceased's  75th  birthday,  plus 
additional  purchase  payments,  minus 
surrenders  and  applicable  premium 
taxes  or  the  Contract  value  less 
premium  taxes.  After  age  85,  The 
Travelers  will  pay  the  Contract  value, 
less  applicable  premium  taxes. 

5.  The  Travelers  will  assess  an  annual 
Contract  administrative  charge  of  $30 
under  the  Contracts.  This  charge  will 
not  be  asse-ssed  after  an  annuity  payout 
has  begun,  at  the  death  of  the  annuitant 
or  the  Contract  owner,  or  if  the  Contract 
owner  has  a  Contract  value  greater  than 
$40,000  on  the  assessment  date.  The 
Travelers  also  will  assess  the  sub- 
accounts of  Fund  BD  a  daily  asset 
charge  at  an  effective  rate  of  0.15%  per 
annum  for  administrative  expenses. 
Applicants  represent  that  these  charges 
cannot  be  increased  during  the  life  of 
the  Contracts  and  that  they  represent 
reimbursement  for  only  the  actual 
administrative  costs  expected  to  be 
incurred  over  the  life  of  the  Contracts. 

6.  To  compensate  The  Travelers  for 
assuming  mortality  and  expense  risks. 
The  Travelers  will  deduct  from  the 
subaccounts  of  Fund  BD  an  amount 
equal  on  an  annual  basis  to  a  maximum 
of  1.02%  of  the  net  asset  value  of  the 
subaccounts  in  connection  with 
Contracts  providing  the  standard  death 
benefit,  and  a  maximum  of  1.30%  of  the 
net  asset  value  of  the  subaccounts  in 
connection  with  Contracts  providing  the 
enhanced  death  benefit.  The  Travelers 
estimates  that  in  connection  with  the 
1.02%  fee  approximately  75%  of  the  fee 
is  for  as.sumption  of  the  mortality  risk 
and  25%  of  the  fee  is  for  assumption  of 
the  expense  risk,  and  in  connection 
with  the  1.30%  fee  approximately  80% 
of  the  fee  is  for  assumption  of  the 
mortality  risk  and  20%  of  the  fee  is  for 
assumption  of  the  expense  risk. 

7.  The  Travelers  assumes  certain 
mortality  risks  by  its  contractual 
obligation  to  continue  to  make  annuity 
payments  for  the  life  of  the  annuitant 
under  annuity  options  which  involve 
life  contingencies.  This  assures  that 
neither  the  annuitant's  own  longevity 
nor  an  improvement  in  life  expectancy 


generally  will  have  an  adverse  effect  on 
the  annuity  payments  received  under  a 
Contract.  The  "Travelers  assumes 
additional  mortality  and  expense  risks 
by  its  contractual  obligation  to  pay 
either  the  standard  or  the  enhanced 
death  benefit  if  either  the  annuitant  or 
the  Contract  owner  dies  prior  to  the 
maturity  date.  Because  the  enhanced 
death  benefit  provides  a  potentially 
higher  level  of  benefits  than  the 
standard  death  benefit,  the  mortality 
risks  for  the  enhanced  death  benefit 
exceed  those  for  the  standard  death 
benefit.  Therefore,  Contracts  with  an 
enhanced  death  benefit  are  assessed  a 
higher  mortality  and  expense  risk 
charge.  The  Travelers  assumes  an 
expen.se  risk  because  the  administrative 
charge  may  be  insufficient  to  cover 
actual  expense. 

8.  Applicants  state  that  if  the 
administrative  charges  and  the  mortality 
and  expense  risk  charge  are  insufficient 
to  cover  the  expenses  and  costs 
assumed,  the  loss  will  be  borne  by  The 
Travelers.  Conversely,  if  the  amount 
deducted  proves  more  than  sufficient, 
the  excess  will  represent  a  profit  to  The 
Travelers.  The  Travelers  does  not  expect 
to  profit  from  the  administrative 
charges,  however,  it  does  expect  to 
profit  from  the  mortality  and  expense 
risk  charge.  Any  profit  would  be 
available  to  The  Travelers  for  any 
proper  corporate  purpose,  including 
payment  of  distribution  expenses. 

9.  No  sales  charge  is  collected  or 
deducted  at  the  time  purchase  payments 
ore  applied  under  the  Contracts.  A 
contingent  deferred  sales  charge 
("surrender  charge")  will  be  assessed 
upon  certain  full  or  partial  surrenders. 
A  surrender  charge  applies  if  all  or  part 
of  the  Contract  value  is  surrendered 
during  the  first  six  years  following  a 
purchase  payment.  The  surrender 
charge  starts  at  6%  of  a  purchase 
payment  in  the  first,  second  and  third 
years  following  the  payment,  and 
reduces  to  3%  in  the  fourth  year,  2%  in 
the  fifth  year  and  1%  in  the  sixth  year 
following  the  payment.  There  is  no 
charge  after  the  sixth  year  following  a 
purchase  payment.  After  the  first 
Contract  year.  Contract  owners  may 
surrender  15%  of  their  Contract  value 
(as  of  the  beginning  of  the  Contract  year) 
without  incurring  a  surrender  charge 
(the  "free  withdrawal  amount").  The 
free  withdrawal  allowance  applies  to 
partial  surrenders  of  any  amount  and  to 
full  surrenders  except  full  surrenders 
where  the  Contract  value  is  directly 
transferred  to  annuity  contracts  issued 
by  other  financial  institutions.  In 
addition,  there  is  no  charge  on  Contract 
earnings,  which  equal:  (1)  The  Contract 
value:  minus  (2)  the  sum  of  all  purchase 


payments  received  that  have  not  been 
previously  surrendered;  minus  (3)  the 
15%  free  withdrawal  amount. 
Surrenders  will  be  deemed  to  have  been 
taken  first  from  any  applicable  15%  free 
withdrawal  amount:  next  from  purcha.se 
payments  (on  a  first-in.  first-out  basis): 
and  finally  from  Contract  earnings  (in 
excess  of  any  15%  free  withdrawal 
amount).  The  Travelers  does  not  expect 
that  the  surrender  charge  will  cover 
sales  and  distribution  expense  incurred 
in  connection  with  the  Contracts. 

Applicants'  Legal  Analysis 

1.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  require  that  all  payments 
received  under  a  periodic  payment  plan 
certificate  be  held  by  a  qualified  tru.stee 
or  a  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  for  the  payment  of  a 
fee,  not  exceeding  such  reasonable 
amount  as  the  Commission  may 
prescribe,  for  bookkeeping  and  other 
administrative  ser\'ices. 

2.  Applicants  represent  that  the 
1.02%  mortality  and  expense  risk 
charge  for  Contracts  providing  the     - 
standard  death  benefit  is  reasonable  in 
relation  to  the  risks  assumed  by  The 
Travelers  under  the  Contracts  and  is 
within  the  range  of  industry-  practice  for 
comparable  annuity  contra<;ts.  The 
Travelers  states  that  it  has  reviewed 
publicly  available  information  regarding 
products  of  other  companies  taking  into 
consideration  such  factors  as  guaranteed 
minimum  death  benefits,  minimum 
initial  and  subsequent  purchase 
payments,  other  contract  charges,  the 
manner  in  which  charges  are  imposed, 
market  sector,  investment  options  and 
the  availability  of  a  product  for  use  in 
qualified  and  non-qualified  plans.  Based 
on  this  review.  The  Travelers  has 
concluded  that  the  mortality  and 
expense  risk  charge  for  Contracts 
providing  the  standard  death  benefit  is 
within  the  range  of  charges  determined 
by  industry  practice.  The  Travelers 
represents  that  it  will  maintain  at  its 
principal  office,  and  make  available 
upon  request  of  the  Commission  or  its 
staff,  a  memorandum  setting  forth  in 
detail  the  variable  annuity  products 
analyzed  and  the  methodology  used  in. 
and  the  results  of,  the  comparative 
review. 

3.  Applicants  represent  that  the 
mortality  and  expense  risk  charge  of 
1.307o  for  the  enhanced  death  benefit 
Contracts  is  reasonable  in  relation  to  the 
risks  assumed  by  The  Travelers  under 
the  Contracts.  In  arriving  at  this 
determination.  The  Travelers  ran  a  largo 
number  of  computer  generated  trials  at 
various  issue  ages  to  determine  the 


expected  cost  of  the  enhanced  death 
benefit.  First,  hypothetical  asset  returns 
were  projected  using  generally  accepted 
actuarial  simulation  methods.  For  each 
asseit  return  pattern  thus  generated, 
hypothetical  accumulated  values  were 
cafciilated  by  applying  the  projected 
asset  returns  to  the  initial  value  in  a 
hypothetical  account.  Each  accumulated 
\  al\Je  so  calculated  was  then  compared 
to  the  amount  of  enhanced  death  benefit 
payable  in  the  event  of  the  hypothetical 
annuitants  or  Contract  owner's  death 
duriiig  the  year  in  question.  By 
analyzing  the  results  of  several 
thousand  such  simulations.  The 
Travelers  v.  as  able  to  determine 
actuarially  the  level  cost  of  providing 
the  enhanced  death  benefit.  Based  on 
thisjanalysis.  The  Travelers  determined 
that  an  additional  mortality  risk  charge 
of  0.28%  was  a  reasonable  charge  for  the 
enhanced  death  benefit  as  compared  to 
the  dharge  for  the  standard  death 
benefit.  The  Travelers  undertakes  to 
maintain  at  its  home  office  a 
menjorandum,  available  to  the 
Com|mission  or  its  staff  upon  request, 
settihg  forth  in  detail  the  methodology 
used  in  determining  that  the  additional 
risk  charge  of  0.28%  for  the  enhanced 
death  benefit  is  reasonable  in  relation  to 
the  risks  assumed  by  The  Travelers 
unddr  the  Contracts. 

4.  Applicants  acknowledge  that  the 
surrender  charge  may  be  insufficient  to 
covef-  all  distribution  costs  and  that,  if 
a  profit  is  realized  from  the  mortality 
and  pxpense  risk  charge,  all  or  a  portion 
of  that  profit  may  be  offset  by 
distributipn  expenses  not  reimbursed  by 
the  s|urrender  charge.  In  such 
circumstances,  a  portion  of  the  mortality 
and  expense  risk  charge  might  be 
viewiod  as  providing  for  a  portion  of  the 
cost  relating  to  distribution  of  the 
Contracts.  Notwithstanding  this.  The 
Travelers  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangements 
made  with  respect  to  the  Contracts  will 
benefit  Fund  BD  and  Contract  owners. 
The  basis  for  such  conclusion  is  set 
forth  in  a  memorandum  which  will  be 
maintained  by  The  Travelers  at  its 
principal  office  and  will  be  available  to 
the  Commission  or  its  staff  upon 
request. 

5.  Tlie  Travelers  also  represents  that 
Fund  BD  will  invest  only  in  underlying 
mutual  funds  which  have  undertaken  to 
have  a  board  of  directors  or  board  of 
trustees,  as  applicable,  a  majority  of 
whom  are  not  "interested  persons" 
under  the  Act.  formulate  and  approve 
any  plan  under  Rule  12b-l  to  finance 
distribution  expenses. 
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Conclusion 

Applicants  submit  for  all  of  the 
reasons  stated  herein,  that  their  request 
for  exemptions  from  Sections  26(a)(2)(C) 
and  27(c)(2)  of  the  Act  meets  the 
standards  set  out  in  Section  6(c)  of  the 
Act  and  that  an  order  should,  therefore, 
he  granted. 

For  the  Commission,  by  the  Division  of 
1  p. vestment  Management,  pursuant  to 
(i'legdtod  authority. 
Marsaret  H.  McFarland. 
Deputy  Stx:rt'tary: 
|FK  Doc.  91-11155  Filed  5-9-94:  8:45  am) 

BILUND  CODE  80l(M)»-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

ACTION:  Notice  of  reporting  requirements 
submitted  for  review. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  ONIB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  or  before  June  9,  1994.  If  you  ir.tend 
to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F.  83). 
supporting  statem.ent,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 
FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer:  Cleo 
Verbillis,  Small  Business 
Administration,  409  3d  Street  SW.,  5th 
Floor,  Washington,  DC  20416, 
Telephone:  (202)  205-^629. 

OM3  Reviewer:  Gary  Waxman,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Washington, 
DC  20503. 

Title:  SBIR  Mailing  Lists  and 
Confirmation  Requests. 

Form  \o.:  SBA  1386,  1906. 

Frequency:  On  Occasion. 

Description  of  Respondents:  Small 
businesses  interested  in  participating  in 
the  SBIR/STTR  solicitation  process. 

Annual  Responses:  60,000. 

Annual  Burden:  500. 


Ddted;  May  3,  1994. 
Cleo  VerfcUlis, 

Chief.  Administrative  Information  Branch. 
jFR  Doc.  94-11190  Filed  5-9-94;  8:45  am) 

BILLING  CODE  802S-0t-M 


Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 


SUMMARY:  Under  tlie  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  he  submitted 
within  30  days  of  this  publication  in  the 
Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Fveviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

COPIES:  Request  for  clearance  (S  F.  83). 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  th3  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer  Cleo 
Verbillis.  Small  Business 
Administration,  409  3rd  Street,  SW.,  5th 
Floor,  Washington.  DC  20416, 
Telephone:  (202)  205-6629. 

OMB  Reviewer  Gary  Waxman.  Office 
of  Lnformation  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Washington. 
DC  20503. 

Title:  Minority  and  Women  Owned 
Banks/Thrifts  Customer  Satisfaction 
Sur\'ey. 

Fonn  NO..N/A. 

Frequency:  On  Occasion. 

Description  of  Respondents:  Minority/ 
Women  Small  Business  Companies. 

Annual  Responses:  146. 

Annual  Burden:  2.482. 

Dated;  May  3,  1994. 
Cleo  Verbillis, 

Chief.  Administrative  Information  Brancn. 
jFR  Doc.  94-11289  Filed  5-9-94;  8:45  am) 

BILLING  CODE  802S-01-M 
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DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Applications  for  Certificates 
of  PuWic  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  during  the  Week 
Ended  April  29, 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers.  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number  49525 
Date  filed:  Aph\  25. 1994 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  25. 1994 
Descnption:  Application  of  Federal 
Express  Corporation  pursuant  to 
Section  401(d)(1)  of  the  Act  and 
sbpart  Q  of  the  Regulations,  requests 
renewal  of  its  existing  fixed-term 
certificate  authority  to  provide 
scheduled  foreign  air  transportation  of 
property  and  mail  between  Harlingen, 
Texas,  on  the  one  hand,  and  Mexico 
City.  Guadalajara  and  Monterrey. 
Mexico,  on  the  other  hand,  as 
contained  in  Segments  1,  2  and  3  of 
Federal  Express'  certificate  of  public 
convenience  and  necessity  for  Route 
568. 
Docket  Number:  49526 
Date  filed:  April  26. 1994 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  24. 1994 
Description:  Application  of  American 
Airlines.  Inc..  pursuant  to  Section  401 
of  the  Act  and  Subpart  Q  of  the 
Regulations,  applies  for  renewal  of 
Segment  1  of  its  certificate  for  Route 
470.  issued  by  Order  89-9-45, 
authorizing  scheduled  foreign  air 
transportation  of  persons,  property. 
and  mail  between  the  coterminal 
points  Houston  and  Dallas/Ft.  Worth, 
Texas,  the  intermediate  points  Calgary 
and  Edmonton,  Alberta,  Canada,  and 
the  coterminal  points  Anchorage  and 
Fairbanks,  Alaska. 
Docket  Number:  49527 
Date  filed:  April  26, 1994 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  24, 1994 


Description:  Application  of  American 
Airlines,  Inc.,  pursuant  to  Section  401 
of  the  Act  and  Subpart  Q  of  the 
Regulations  applies  for  a  certificate  of 
public  convenience  and  necessity  to 
provide  foreign  air  transportation  of 
persons,  property,  and  mail  between 
Chicago.  Dallas/Ft.  Worth.  Los 
Angeles,  and  New  York,  on  the  one 
hand,  and  Osaiia.  Japan,  on  the  other, 
and  beyond  to  Hong  Kong.  Seoul, 
Singapore,  and  Taipei. 
Docket  Number:  49529 
Date  filed:  April  26. 1994 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  24.  1994 
Description:  Application  of  USA  Jet 
Airlines.  Inc..  pursuant  to  Section 
401(d)(1)  of  the  Act,  applies  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  USA  Jet  to 
proxide  worldwide  foreign  charter  air 
transportation  of  property  and  mail. 
Initially.  USA  Jet  plans  to  operate 
charters  to  points  in  Canada  and 
Mexico  from  various  points  in  the 
United  States. 
Docket  Number:  49530 
Date  filed:  April  26. 1994 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  24.  1994 
Di'schption:  Application  of  USA  Jet 
Airlines,  Inc.  pursuant  to  Section 
401(d)(1)  of  the  Act  and  Subpart  Q  of 
the  Regulations,  applies  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  USA  Jet  to 
provide  interstate  and  overseas 
charter  air  transportation  of  property 
and  mail. 
Docket  Number:  49533 
Date  filed:  April  29, 1994 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  27,  1994 
Description:  Application  of  United 
Parcel  Service  Co.,  pursuant  to 
Section  401  of  the  Act  and  Subpart  Q 
of  the  Regulations,  requests  renewal 
of  its  existing  certificate  authority  to 
provide  scheduled  foreign  air 
transportation  of  property  and  mail 
between  Houston.  Texas,  on  the  one 
hand,  and  Mexico  City.  Guadalajara 
and  Monterrey.  Mexico,  on  the  other 
•  hand,  as  contained  in  Segments  1.  2 
and  3  of  UPS's  certificate  of  public 
convenience  and  necessity  for  Route 
569.  UPS  requests  that  the  foregoing 
authority  be  renewed  for  an 
additional  five-year  terms,  through 
October  27, 1999,  or  for  five  years 
after  the  effective  date  of  the  DOT's 
final  order  granting  this  Application, 
whichever  is  later. 
Docket  Number:  45959 


Date  filed:  April  28, 1994 
Due  Date  for  Answvrs,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  26, 1994 
Description:  Application  of  Anierijet 
International,  Inc.,  pursuant  to 
Section  401  of  the  Act  and  Subpart  Q 
of  the  Regulations,  requests  renewal 
of  a  certificate  of  public  convenience 
and  necessity  issued  by  Order  89-9- 
36  authorizing  Amerijet  to  provide 
scheduled  all-cargo  air  transportation 
between  Miami.  Florida,  on  the  one 
hand,  and  Mexico  City,  and  Merida. 
Mexico,  on  the  other. 

Phyllis  T.  Kaylor, 

Chief.  Documentary Senices  Division. 
IFR  Doc.  94-ni51  Filed  5-9-94;  8:45  am) 

BILUNG  CODE  4910-e2-P 


DEPARTMENT  OF  TRANSPORTATION 
(DOT) 

Office  of  the  Secretary 

Regional  Liaison  Outreach  and 
Services  Program  (L.O.S.P.); 
Announcement  of  Request  for 
Proposals 

AGENCY:  Office  of  Small  and 

Disadvantaged  Business  Utilization 

(O.S.D.B.U.).  Department  of 

Transportation. 

ACTION:  Notice  of  request  for  proposals. 

SUMMARY:  The  Department  of 
Transportation's  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(O.S.D.B.U.)  is  responsible  for  the 
Department's  implementation  and 
execution  of  the  functions  and  duties 
under  sections  eight  (8)  and  fifteen  (15) 
of  the  Small  Business  Act  (15  U.S.C. 
637)  for  developing  policies  and 
procedures  consistent  with  Federal 
statutes  to  provide  policy  direction  for 
minority,  women-owned,  small,  and 
disadvantaged  business  (S/DBE) 
participation  in  the  Department's 
procurement  and  Federal  financial 
assistance  activities.  The  office  is  also 
responsible  for  implementing  and 
monitoring  the  Department's  goals  for 
minority,  women-owned  and  small  and 
disadvantaged  businesses.  The  Secretary 
of  Transportation  has  encouraged  DOT 
operating  administrations  to  expand 
opportunities  for  these  entrepreneurs  to 
participate  fully  in  all  DOT-funded 
procurements  and  assisted  programs. 
This  request  solicits  competitive 
proposals  from  organizations  classified 
as  minority  trade  associations  and/or 
minority  Chambers  of  Commerce  for 
participation  under  OSDBU's  Liaison 
Outreach  and  Services  Program  (LOSP). 
Eligible  applicants  must  be  registered 


with  the  Internal  Revenue  Service  as 
501  C(6)  tax-exempt  organizations. 
OSDBU  will  enter  into  Cooperative 
Agreemehts  with  these  organizations  to 
provide  liaison  services  between  the 
EXDT,  its  grantees,  recipients, 
contractors,  subcontractors,  and 
minority,  women-owned;  and 
disadvantaged  business  enterprises. 
This  Request  for  Proposals  contains 
information  concerning:  (1)  The 
principal  objectives  of  the  competition, 
eligible  applicants,  activities  and  factors 
for  award;  (2)  the  application  process, 
including  how  to  apply  and  the  criteria 
used  for  selection;  and  (3)  a  checklist  of 
application  submission  requirements. 

FOR  GENERAL  AND  SPECIFIC  INFORMATION 
CONTACT:  Mr.  Art  Jackson  or  Mr.  David 
Benton,  Office  of  Small  and 
Disadvantaged  Business  Utilization, 
U.S.  Department  of  Transportation,  400 
7th  Street,  SW.,  room  9410,  Wash.,  DC 
20590.  Tel.  (202)  366-2852  or  (800) 
532-1169. 

SEND  PROPOSALS  TO:  Mr.  Art  Jackson, 
Financial  Analyst,  Office  of  Small  and 
Disadvantaged  Business  Utilization, 
U.S.  Department  of  Transportation,  400 
7th  Street,  SW..  room  9410.  Washington. 
DC  20590. 

DATES:  Proposals  must  be  received  at  the 
above  location  by  June  6, 1994  4  p.m.. 
Eastern  Standard  Time.  Proposals 
received  after  the  deadline  will  be 
considered  non-responsive  and  not 
reviewed.  DOT  plans  to  give  notice  of 
awards  on  all  applications  by  June  30, 
1994. 

Dated:  May  9, 1994. 

Luz  Hopewell. 

Director.  Office  of  Small  and  Disa<hanlaged 
Business  Utilization. 
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SUPPLEMENTARY  INFORMATION: 
1.  Introduction 

l.J    Background 

The  United  States  Department  of 
Transportation  (DOT)  established  the 
Office  of  Small  and  Disadvantaged 
Business  Utilization  (OSDBU)  in 
accordance  with  Public  Law  95-507,  an 
amendment  to  the  Small  Business  Act 
and  the  Small  Business  Investment  Act 
of  1958.  The  OSDBU  administers  the 
Department's  Small  and  Disadvantaged 
Business  Enterprise  (DBE)  Program 
which  is  designed  to  ensure  that  small 
businesses,  including  small 
disadvantaged  and  minority  firms,  have 
an  equitable  opportunity  to  participate 
in  DOT'S  procurement  and  Federal 
financial  assistance  programs  and  that 
they  receive  a  fair  share  of  the  resulting 
contract  awards.  Becauso  DOT's  policy 
is  to  encourage  and  increase  DBE 
participation  in  the  contracts  and 
programs  that  it  funds,  during  FY  1993, 
DBEs  received  over  $2.6  billion  or  14.4 
percent  of  highway,  transit,  air  and  rail 
contracts  from  DOT-assisted  State  and 
local  transportation  agencies. 

OSDBU  develops  Department-wide 
policy  and  administers  a  number  of 
programs  and  activities  to  implement 
the  OSDBU's  Congressional  mandate  of 
increasing  the  level  of  participation  of 
DBEs  in  the  Federal  financial  assistance 
and  direct  contracting  programs  of  all 
modal  administrations  of  DOT. 
OSDBU's  Direct  Contracting  and 
Financial  Assistance  Division  (DC/FA) 
is  responsible  for  the  development  and 
implementation  of  an  effective  program 
of  activities  directed  at  ensuring  DBE 
participation  in  the  Department's  direct 
procurement  and  Federal  financial 
assistance  activities.  This  division 
monitors  all  DOT  procurement  activities 
that  involve  the  participation  of  DBEs, 
including  the  goal  settings  and 
procurement  practices  of  DOT  financial 
assistance  recipients,  namely.  State  and 
local  transportation  agencies.  The 
division  also  serves  an  important 
function  in  assisting  firms  in  their 
marketing  of  the  Department  and  all  of 
its  operating  administrations.  OSDBU's 
Minority  Business  Resource  Center 
(MBRC)  is  responsible  for  developing 
and  administering  programs  to 
encourage,  stimulate,  promote  and  assist 
DBEs  to  obtain  and  manage 
transportation-related  contracts, 
subcontracts  and  projects.  The  MBRC 
administers  the  Short  Term  Lending 
Program  (STLP)  and  the  Bonding 
Assistance  Program,  two  financial 
assistance  efforts  which  provide 
assistance  in  obtaining  short-term 
working  capital  and  bonding  for  DBEs. 


Under  the  STLP,  lines  of  credit  up  to 
$500,000  are  available  at  prime  interest 
rates  to  finance  accounts  receivable  for 
transportation-related  contracts.  The 
Bonding  Assistance  Program  enables 
DBEs  to  apply  for  bid,  performance  and 
payment  bonds  on  contracts  up  to 
$1,000,000. 

1 .2    Program  Description  and  Goals 

An  area  where  the  OSDBU  has 
focused  considerable  efforts  has  been 
that  of  increasing  DBE  access  to  DOT 
financial  assistance  programs  and 
contracting  opportunities  through  the 
Liaison  Outreach  and  Ser\'ices  Program 
(LOSP).  This  broad-based  initiative 
utilizes  Cooperative  Agreements  with  a 
number  of  minority  Chambers  of 
Commerce  and  minority  trade 
associations  to  provide  liaison  s«r\  i(«s 
between  DOT,  its  grantees,  recipients, 
contractors,  subcontractors  and  DBEs. 
The  LOSP  includes  activities  such  as 
information  dissemination,  outreach 
services,  conference  and  seminar 
participation  and  referrals  to  technical 
assistance  agencies  (i.e.,  MBDCs,  SBDCs 
and  State  DOT  highway  supportive 
services  contractors)  which  offer 
management  and  technical  assistance  in 
financial  assistance,  marketing  and 
other  business  areas.  In  addition,  the 
minority  organizations  include  DOT  and 
other  transportation-related  information 
in  their  monthly  or  quarterly 
newsletters  and  provide  one-on-one 
business  counseling  to  DBEs  currently 
doing  business  or  that  have  the  potential 
for  doing  business  with  DOT  at  the 
Federal,  state  or  local  levels. 

Information  dissemination  and 
outreach  include  the  distribution  of  the 
following  DOT  marketing  materials: 
DOT  Bonding  Assistance  Program 
Brochures;  DOT  Bonding  Assistance 
Fact  Sheets;  DOT  Short-Term  Lending 
Program  Broriiures;  DOT  Short-Term 
Lending  Fact  Sheets;  Procurement 
Forecasts;  DOT  Small  Business 
Subcontracting  Opportunities  Directory; 
Contracting  with  the  United  States 
Department  of  Transportation  Booklets; 
DOT  Bonding  Assistance  Program 
Applications;  and  DOT  Short-Term 
Lending  Program  Applications.  A 
compilation  of  these  materials  is 
available  in  the  DOT's  Marketing 
Information  Package,  a  comprehensive 
document  which  serves  as  a  resource 
and  reference  tool. 

Participating  LOSP  organizations 
make  referrals  to  technical  assistance 
agencies  offering  assistance  to  DBEs  in 
the  completion  and  submission  of 
Short-Term  Lending  and  Bonding 
Assistance  Program  applications. 

The  LOSP  was  estaDiished  by  the 
OSDBU  in  May  1992  in  response  to  the 
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continuing  need  to  outreach  to  the  small 
and  minority  business  community  and 
increase  their  participation  in  DOT 
contracting  and  financial  assistance 
programs.  To  address  this  need,  the 
LOSP  seeks  to  increase  the  number  of 
small  businesses  and  DBEs  that  enter 
into  tmnsportation-related  contracts  and 
that  receive  DOT  STLP  lines  of  credit 
tnnd  bonding  assistance.  This  goal  is 
actomplished  by  the  OSDBU  working 
closely  with  minority  Chambers  of 
Commerce  and  minority  trade 
associations  to: 

(1)  Establish  a  communications  link 
between  DOT,  its  grantees,  recipients, 
contractors,  subcontractors  and  the 
small  and  disadvantaged  business 
r.ommimity. 

(2)  Increase  awareness  of  DOT 
contracting  opportunities  and  financial 
assistance  programs  by  disseminating 
DOT  marketing  materials  and  relevant 
information  at  selected  conferences, 
.seminars  and  marketplace  events. 

(3)  Develop  and/or  strengthen 
linkages  with  State  DOTs.  local 
transportation  agencies,  transportation 
prime  contractors,  State  highway 
supportive  services  contractors, 
Minority  Business  Development  Centers 
(MBDCs).  Small  Business  Development 
Centers  (SBDCs)  and  other  minority 
Chambers  of  Commerce  and  minority 
trade  associations  to  encourage  DBE 
participation  in  DOT  programs. 

(4)  Stimulate  referrals  of  DBEs  to 
obtain  technical  as,<;istance  from 
Federal,  State  and  local  agencies  such  as 
MBDCs,  SBDCs  and  State  DOT  highway 
supportive  services  contractors  for 
management  and  other  business-related 
assistance  including  completion  and 
submission  of  EXDT  Short-Term  Lending 
Program  and  Bonding  Assistance 
Program  application  packages. 

(5)  Increase  awareness  of  DOT 
programs  by  providing  DOT 
representation  at  selected  conferences, 
seminars  and  marketplace  events  and  by 
providing  DOT  ads  and  articles  in 
organizations'  newsletters. 

(6)  Develop  and  maintain  databases  of 
transportation-related  DBEs  as  potential 
participants  in  DOT  procxirement  and/or 
financial  assistance  programs. 

1.3    Description  of  Competition 

The  purpose  of  this  RFP  is  to  solicit 
proposals  from  eligible  national  and 
regional  minority  Chambers  of 
Commerce  and  minority  trade 
associations  to  (>artidpate  in  the  Liaison 
and  Outreach  Services  Program  (LOSP). 
The  LOSP  shall  enable  the  OSDBU  to 
establish  a  regional  presence  by 
assisting  small  businesses  and  DBEs  in 
securing  information  on  DOT 
procurement  opportunities.  Financial 


Assistance  Programs  and  the  short-term 
lending  and  bonding  assistance 
programs  to  increase  the  number  of 
DBEs  that  enter  into  transportation- 
related  contracts.  The  LOSP  is  intended 
to  increase  collaboration  between 
OSDBU.  minority  Chambers  of 
Commerce  and  minority  trade 
associations  to  strengthen  and  enhance 
their  ability  to  provide  liaison  services 
between  DOT.  its  grantees,  recipients, 
contractors,  subcontractors  and  DBEs. 
As  tJie  program  requirements  and 
selection  criteria  indicate,  the  OSDBU 
also  intends  that  the  LOSP  be  mulli- 
dimensional;  that  is,  the  scleded 
organizations  must  have  the  capacity  to 
effectively  access  and  provide 
supportive  sen  ices  to  the  broad  range  of 
small  business  and  DBE  clients  within 
their  respective  geographical  areas  and 
must  be  able  to  coordinate  and  establish 
effective  networks  with  DOT  grant 
recipients  end  local/regional  technical 
assistance  agencies  to  maximize 
resources  and  avoid  duplication  of 
effort. 

Cooperative  agreemc^nt  awards  will  be 
up  to  S95.000.  It  is  DOT'S  intent  to  fund 
one  agreement  in  each  of  ten  (10) 
regions,  however,  there  may  be  multiple 
awards,  if  warranted.  The  geographical 
distribution  of  EXDT  regions  is  shown  in 
map  form  in  Attachment  1.  The  DOT 
regions,  with  states  and  territories 
comprising  each,  are  listed  below: 

Eegion  J.  Connecticut,  Maine, 

Massachusetts,  New  Hampshire, 

Rhode  Island,  Vermont 
Eegion  2:  New  Jersey.  New  York,  Puerto 

Rico 
Region  3:  Delaware,  District  of 

Columbia,  Maryland.  Pennsylvania, 

Virginia,  West  Virginia 
Region  4:  Alabama,  Florida,  Georgia. 

Kentucky.  Mississippi.  North 

Carolina,  South  Carolina,  Tennessee 
Region  5:  Illinois.  Indiana,  Michigan, 

Minnesota,  Ohio,  Wisconsin 
Region  6:  Arkansas,  Louisiana.  New- 
Mexico.  Oklahoma,  Texas 
Region  7:  Iowa,  Kansas,  Missouri, 

Nebraska 
Region  8:  Colorado,  Montana,  North 

Dakota.  South  Dakota.  Utah.  Wyoming 
Region  9:  Arizona,  American  Samoa, 

California.  Guam.  Hawaii,  Nevada 
Region  10:  Alaska,  Idaho,  Oregon, 

Washington 

1.4    Duration  of  Agreements 

Cooperative  agreements  will  be 
awarded  for  a  f)eriod  of  12  months  (one 
year)  with  a  one  year  renewable  option. 
Continuation  funding  will  be  contingent 
upon  satisfactory  performance  and  the 
availability  of  funds  in  subsequent  fiscal 
years. 


1.5  Authority 

DOT  is  authorized  under  49  U.S.C. 
322  (Pub.  L.  97-449).  to  develop  by 
Cooperative  Agreements,  support 
mechanisms  including  liaison  and 
assistance  programs,  that  will  enable 
small  businesses  and  DBEs  to  take 
advantage  of  transportation-related 
contracts. 

1 . 6  Eligibility  Requirements 

An  eligible  applicant  organization 
will  be:  An  established,  non-profit, 
minority  Chamber  of  Commerce  or 
minority  trade  association  which  has 
the  documented  experience  and 
capacity  necessary  to  successfully 
operate  and  administer  a  coordinated, 
regional  liaison  outreach  effort  within  a 
region  of  the  United  States. 

In  addition,  to  be  eligible,  a  minority 
Chamber  of  Commerce  or  minority  trade 
association  must: 

(a)  Be  an  established  501  C(b)  tax- 
exempt  organization  (provide 
documentation  as  verification); 

(b)  Have  at  least  one  year  of 
documented  and  continuous  experience 
prior  to  the  date  of  application  in 
providing  advocacy,  management  and 
marketing  assistance  services  and 
referral  to  technical  assistance  agencies 
to  DBEs  within  the  LOSP  regional 
service  area  in  which  proposed  services 
will  be  provided;  and 

(c)  Have  an  office  physically  located 
within  the  LOSP  regional  service  area. 

No  application  will  be  accepted 
without  proof  of  tax-exempt  status. 

2.  Program  Requirements 

In  conducting  the  activities  to  achieve 
the  goals  of  the  LOSP.  the  recipient 
shall  be  responsible  for  implementing 
the  activities  under  2.1  and  2.2  below. 
The  OSDBU  shall  be  responsible  for 
conducting  activities  under  2.3. 

2. 1     Recipient  Responsibilitirs 

1.  Each  LOSP  participant  shall:  (a) 
Collaborate  with  and  coordinate  on 
programs,  activities,  services  and 
technical  assistance  with  other  Federal, 
Stale  and  local  organizations  and 
agencies  serving  transportation-related 
small  businesses  and  DBEs.  particularly 
State  DOTs  and  DOT  grantees. 

(b)  Initiate,  develop  and  maintain 
interagency  referral  arrangements  with 
agencies  offering  specialized 
management  and  technical  assistance 
including  DOT/state  supportive  services 
contractors,  MBDCs,  SBDCs  and  other 
appropriate  programs. 

(c)  Establish  a  transportation  advisory 
committee  comprised  of  members  who 
have  demonstrated  expertise  in  the 
preparation  of  financial  statements  and 
bid/proposal  development  to  advise  on 


the  development  and  implementation  of 
LOSP  activities. 

(d), Conduct  one  (1)  regional 
conference  to  address  contracting 
opportunities  within  DOT  modal 
admifiistrations  and  from  state  and  local 
transportation  agencies  within  the 
region. 

(e)  Develop  structured,  consultative 
relatit)nships  with  koy  conrtituent 
grcupjs  within  the  region  to  help  build 
end  reinforce  collaboration.  Such 
relatiiinships  will  ensure  that  DOT  non- 
minofBty  arid  minority  prime  contractors 
as  well  as  minority  Chambers  of 
Comnherce  and  m.inority  trade 
assocwtions  facilitate  awareness  and 
utilization  of  LOSP  ser\ices. 

(0  ibplement  information 
disseniination  and  education  activities 
and  strategies  to  maximize  outreach 
regarding  DOT  procurement 
oppoijlunities  and  the  short-tenn 
lendirtg  and  bonding  assistance 
progn.Bis. 

(g)  Conduct  an  on-going  evaluation  of 
activiliies  funded  through  tliis 
coope relive  agreement.  Evaluation  will 
quantitatively  and  qualitatively  describe 
LOSP  adivities.  the  services  and  the 
recipi  ints  of  ser\ices.  Each  applicant 
must  <levelop  and  implement  an  on- 
going bvaluation  plan. 

(h)  Oevelop  structured,  consultative 
relatiqnships  with  the  private  sector 
nnancinl  community  and  Federal,  State, 
regional  and  local  agencies  which 
provide  specialized  financial  technical 
a.ssista(nce  services  to  DDEs. 

(i)  Etitablish  and  maintain  an  800  toll 
free  liijie  to  be  made  available  to 
minority,  women-owned,  small  and 
disadvantaged  businesses  interested  in 
t-anspprtafion-reiated  procurements  and 
infornlation  on  the  application  process 
for  the!  DOT  Short  Term  Lending  and 
Bondit-g  Assistance  Programs.  Referral 
servictjs  shall  be  provided. 

(j)  Fiimish  all  labor,  facilities  and 
equipment  to  perform  the  services 
described  in  this  announcement. 

2.2    \'ifork  Requirements 

Each  LOSP  participant  must  perform 
work  i|i  the  following  functional  areas: 

(a)  Infdrm.ation  Dissemination  and 
Outreach 

(b)  Conference  and  Seminar 
Participation 

(c)  Referrals  to  Technical  Assistance 
Agerlcies 

(d)  Database  Deveiopm.ent 

a.  InfoiTmation  Dissemination  aid 
Outreath 

Each'  LOSP  program  director  shall 
meet  with  OSDBU  officials  to  become 
familiar  with  DOT  materials  and 
literature  to  disseminate  appropriate 
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documents  to  DDEs  at  conferences. 
seminars,  workshops,  and  to  those 
interested  in  and  have  the  capacity  to 
perform  transportation-related  projects. 
This  LOSP  "core  service"  includes 
distribution  of  general  information  on 
DOT'S  overall  DEE  program,  specific 
information  on  DOT's  short-term 
lending  and  bonding  assistance 
programs;  and  information  and 
assistance  on  EXTT's  procurement 
opportunities.  Materials  to  be 
disseminated  shall  include,  but  are  not 
limited  to,  fad  sheets,  brochures,  short- 
term  lending  and  bonding  assistance 
program  applications,  and  reports  and 
advertisements  which  are  directed 
toward  the  DBE  communities  in  each 
region. 

The  LOSP  participant  shall  publish 
stories/articles  and  features  in  the 
recipient's  newsletter  which  contain 
information  regarding  the  accessibility 
to  procurement  opportunities  within 
DOT.  and  the  short-term  lending  and 
bonding  assistance  programs.  The 
Director.  OSDBU,  shall  approve  all 
stories,  articles,  and  special  features 
prior  to  their  publication  in  the 
recipient's  monthl/or  quarterly 
newsletter. 

b.  Conference  and  Seminar  Participation 

The  LOSP  participant  shall 
participate  in  regional,  state  and  local 
procurement  conferences  on  behalf  of 
the  OSDBU  and  disseminate  DOT 
procurement  information,  short-term 
lending  and  bonding  assistance  program 
literature  and  other  materials.  The 
conferences/seminars  shall  be 
transportation-rolated  and  each  shall  be 
approved  by  the  Director,  OSDBU,  prior 
to  participation.  The  LOSP  participant 
shall  identify  regional,  state  and  local 
conferences  where  a  significant  number 
of  DBFs  with  transportation-related 
capabilities  are  e.xpected  to  be  in 
attendance.  The  LOSP  participant  shall 
maintain  the  DOT  booth  at 
transportation-related  conferences/ 
seminars.  A  list  of  proposed  DBE 
conferences  and  seminars  being 
considered  for  participation  under  the 
Cooperative  Agreement  shall  be 
forwarded  to  OSDBU  for  review  and 
approval. 

The  LOSP  participant  shall  conduct 
one  (1)  regional  conference  and  shall  be 
responsible  for  all  conference  planning 
and  logistics  which  include  identiMng 
and  contacting  DBFs,  mailing 
invitational  letters,  handling  details  for 
exhibit  booths  and  luncheons,  preparing 
conference  brochures  as  well  as 
tentative  and  final  conference  agendas, 
and  securing  media  coverage.  A 
conference  report  shall  be  submitted  to 


OSDBU  no  later  than  30  days  after  the 
conference. 

c.  Referrals  to  Technical  Assistance 
Agencies 

Each  LOSP  participant  shall  provide 
technical  assistance  services  by  referring 
DBFs  to  agencies  that  offer  assistance  in 
the  preparation  of  DOT  procurement 
documents  and  applications  for  loans 
end  bonds  for  submission  on 
transportation-related  projects.  In 
addition,  specific  referrals  shall  be  made 
to  agencies  that  certi.'y  DBEs  using  DOT 
guidelines. 

d.  Database  Development 

Each  LOSP  participant  shall  develop 
a  comprehensive  data  base  of  firms 
within  its  regional  service  area  that  have 
the  capability  to  perform  transporta'ion- 
related  contracts. 

2. 3    Office  of  Small  and  Disadvantagt^d 
Business  Utilization  (OSDBU) 
Responsibilities 

The  OSDBU  shall  perform  the 
followin^^  roles  as  its  contribution  to  the 
attainment  of  LOSP  objectives: 

1.  Provide  consultation  and  technical 
assistance  in  planning,  imploinenting 
and  e\aluating  activities  under  this 
announcement. 

2.  Provide  orientation  and  training  to 
applicants  awarded  funding  for 
participation  in  the  LOSP. 

3.  Systematically  monitor  the 
performance  of  successful  applicants' 
activities  and  program  compliance. 

4.  Assist  successful  applicants  in 
collaborating  and  developing  or 
strengthening  linkages  with  State  DOTs, 
technical  assistance  agencies  and  DOT 
grantees  within  regional  geographical 
areas  served. 

5.  Facilitate  the  exchange  and  transfer 
of  successful  LOSP  activities  and 
program  information  among  regional 
LOSP  participants. 

3.  Submission  of  Proposals 

3. 1  Content  and  Format  for  Proposals 

Each  proposal  submitted  to  DOT  must 
be  in  the  format  and  must  contain  the 
information  set  forth  in  the  application 
form  attached  as  AppendixA  to  this 
announcement.  ^" — ^ 

3.2  Address;  Number  of  Copies; 
Deadlines  for  Submission 

Any  eligible  organization  (as  defined 
in  §  1.6  of  this  announcement)  shall 
submit  only  one  proposal  for 
consideration  by  DOT. 

Applications  should  be  double 
spaced,  and  printed  in  a  font  size  not 
smaller  than  12  points.  One  unbound 
copy  of  the  proposal  with  original 
signatures  suitable  for  reproduction. 
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plus  four  bound  copies,  should  bo 
submittt'd.  All  pages  should  be 
numbered  at  the  top  of  each  page.  All 
dociimentalion.  attachments,  or  othe*" 
information  pertinent  to  the  application 
must  be  included  in  a  single 
submission. 

Proposals  should  be  submitted  to:  Art 
lackson.  Office  of  Small  and 
Disadvantaged  Business  Utilization. 
Department  of  Transportation,  400  7th 
Street.  SW..  room  9410.  Washington,  DC 
20590. 

Proposals  must  be  received  by  DOT/ 
OSDBU  no  later  than  June  6.  1904.  4 
p.m..  EST. 

4.  Selection  Criteria 

1.1     General  Criteria 

DOT  will  use  the  following  criteria  \o 
rate  and  rank  applications  rectived  in 
response  to  this  announcement  for  the 
applicant's  region.  Applications  will  be 
evaluated  for  each  region  on  a  point 
system  (maximum  number  of  points  = 
100).  The  following  five  (5)  maximum 
v.eightt-d  categories  will  constitute 
DOT'S  selection  criteria: 
— Approat  h  (25  points) 
— Linkages  (25  points) 
— Organizational  Capability  ('Z7>  points) 
—  Staff  Capabilities  and  Fxperience  (15 

points) 
—Cost  (lOpo'uts) 

.\.  Ap|)root:h  and  Linkiiges  (.50  I'oiats) 

1.  Appmucb  (25  Points).  The 
applicant  must  describe  the  af:tivities 
proposed  to  be  implemented  under  the 
«:ooperative  agreement  and  how  the 
work  will  be  accomplished  aiToss  the 
LOSP  regional  an:a.  Prci^ent  a  weil- 
con.structed  plan  of  action.  DOT  will 
consider  the  extent  to  which  the 
proposed  objectives  are  specific, 
measemble.  time-phased,  consistent 
with  LOSP  goals  and  the  proposed 
activities  are  consi.stent  with  the 
applicant  organization's  overall  niission. 
DOT  will  give  priority  consideration  to 
applic;ants  that  demon.strate  innovation 
and  creativity  of  approach  in  increasing 
the  ability  of  DBEs  to  arcr^ss  infonnation 
on  DOT  contracting  opportutiities  and 
financial  assistance  programs.  DOT  will 
also  rate  the  quality  of  the  applicant's 
plan  for  conducting  pro;.',ram  activities 
and  the  likelihood  that  the  proposed 
methods  will  be  successful  in  a(.hieving 
proposed  objectives. 

2.  Linkages  (25  Points).  DOT  will 
consider  innovative  aspects  of  the 
applicant's  approach  whi(  h  build  upon 
the  applicant's  strength(s)  and  facilitate 
and  encourage  linltages  to  existing 
re.sources  available  within  the  region. 
The  applicant's  structure  for  linking 
urban  and  niral  DBEs  to  the  LOSP 


should  be  outlined.  The  applicant 
should  describe  support  and  intended 
collaboration  on  LOSP  activities  from 
DOT  grantees,  prime  contractors, 
.subcontractors.  State  DOTs,  State 
highway  supportive  services 
contractors,  SBDCs,  MBDCs  and 
colleges  and  universities  serving 
minorities  including  Historically  Bhu.k 
Colleges  and  Universities  (HBCU.s), 
Hispanic  As.sociation  of  Colleges  and 
Universities'  affiliations  (HACUs)  and 
Tribal-Affiliated  Colleges  and 
Universities  (TACUs).  DOT  will  also 
rate  the  effectiveness  of  the  applicant's 
strategy  to  provide  outreach,  networking 
and  liaison  activities  to  the  regional  area 
to  be  served.  In  rating  this  factor.  DOT 
will  consider  the  extent  to  which  the 
applicant  demonstrates  ability  to 
effectively  access  and  network 
supportive  services  to  the  broad  and 
diverse  range  of  DBEs  within  the 
applicant's  regional  .servit.o  area. 
Emphasis  will  ciso  be  placed  on  the 
extent  to  which  the  applicant  identifies 
a  clear  outreach  strategy  related  to 
identified  neods  that  can  be  successfully 
carried  out  within  the  period  of  this 
agreement  and  a  plan  for  forming  and 
involving  an  internal  transportation 
advisoi7  com.mittoe  in  the  execution  of 
that  strategy. 

B.  Orgnnizntionai  Capability  (25  Points) 

The  applicant  onjanization  must  have 
outreach  resources  and  relevant 
experience  in  carrying  out  the  purposes 
of  the  LOSP.  In  rating  this  factor.  DOT 
will  consider  the  extent  to  which  the 
applicant's  organization  has  receiit. 
relevant  and  successful  experience  in 
advocating  for  and  addrt^ssing  the  nei'ds 
of  minority  businesses  in  general  and 
transportation-related  DBEs  in 
particular.  The  applicant  must  also 
de.scribe  the  technical  and 
administrative  resources  it  plans  to  u:.e 
in  achieving  proposed  objectives  (i.e.. 
computer  facilities,  voluntary  staff  time, 
space  and  financial  resouices). 

C.  Staff  Capabilities  and  Experience  (15 
Points) 

The  applicant  organization  should 
proviile  a  li.st  of  proposed  personnel  for 
the  project  with  salaries,  educational 
levels  and  previous  experience 
delineated.  The  applicant's  projec:t  team 
inu.st  be  weil-qualified  and 
knowledgeable  (ensuring  diversity) 
which  shows  evidence  of  the  ability  to 
deal  effectively  with  the  broad  range  of 
DBE  clients  to  be  served.  Resumes  nnist 
be  submitted  for  all  pro()osed  key 
personnel,  outside  consultants  and 
subcontractors.  Experience  of  key 
personnel  in  providing  services  similar 
in  scope  and  nature  to  the  proposed 


effort  must  be  presented  in  detail.  The 
Project  Director  will  serve  as  the 
responsible  individual  for  the  project  a 
minimum  of  50  percent  of  his/her  time. 
He/she  must  be  designated  in  the 
proposal  and  his/her  resume  must 
reflect  appropriate  knowledge  of  the 
regional  area  and  supenisory 
experience. 

DOT  will  consider  the  extent  to  which 
the  applicant's  proposed  management 
plan  (a)  clearly  delineates  staff 
responsibilities  and  accountability  for 
all  work  requin»d  and  (b)  presents  a 
work  plan  with  a  clear  and  feasible 
schedule  for  conducting  all  proj(M;t 
tasks. 

D.  Cost  (15  Points) 

The  budget  is  the  applicant's  estimate 
of  the  total  cost  of  e.stablishing  and 
administering  its  participation  in  the 
LOSP.  The  applicant's  budget  must  be 
adequate  to  support  the  proje<:t  and 
costs  must  be  reasonable  in  relation  to 
project  objectives.  Applicants  are 
encouraged  to  provide  in-kind  costs  an  t 
other  innovative  cost  approaches. 

4.2    Scoring  nf  Applications 

A  review  panel  will  sc:ore  each 
application  based  upon  the  evaluation 
criteria  listed  above.  Points  will  be 
gi\en  for  each  evaluation  criteria 
categorv'  not  to  exceed  the  maximum 
number  of  points  allowed  for  eai;h 
categorv'.  Applications  which  are  not 
re.'.ponsive  to  the  established  criteria 
above  will  be  discualified. 

Appendix  A — Application  Form  for 
Proposals  for  the  Department  of 
Transportation,  Regional  Liaison 
Outreach  and  Services  Program  (LOSP) 

Proposals  for  the  DOT  Regional 
Liaison  Outreach  and  Services  Program 
(LOSP)  should  contain  all  of  the 
following  information  and  should  be 
submitted  in  the  following  format. 

Applications  should  be  double  spaced 
and  printed  in  a  fciut  size  not  smaller 
than  12  points.  One  unbound  copy  of 
the  proposal  with  original  signatures 
suitable  for  rtiproduction.  plus  four 
bound  copies,  should  be  submitted. 
Applications,  exchiiling  attaf:hments. 
will  be  limited  to  35  pages.  All  pages 
should  be  numbered  at  the  top  of  each 
page.  All  documentation,  attachments, 
or  other  information  pertinent  to  the 
application  should  be  included  in  a 
single  submission,  forwarded  directly  to 
the  address  listed  below.  Proposals 
should  be  submitted  to:  Art  Jackson. 
Office  of  Small  and  Disadvantaged 
Business  Utilization.  Department  of 
Transportation.  400  7th  Strt;et,  SVV., 
room  9410,  Washington.  DC  20590. 
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Proposals  Must  be  Received  by  DOT/ 
OSDBU  no  Later  than  June  6,  1994  4 
p.m.  EST. 

All  applications  must  contain  the 
following  sections  in  the  followine 
order. 

1.  Tob/eo/ Contents— Identify  all  parts. 

sections  and  attachments  of  the 
application. 

2.  Application  Summary  Page— Provide  a 

one  page  overview  of  the  following: 
-The  applicant's  proposed  LOSP,  its 
related  activities  including  key  elements 
of  the  plan  of  action/methodology  to 
achieve  project  objectives. 
■  -The  applicant's  relevant  organizational 
experience  and  capabilities. 
Jnderstanding  of  the  M'orit— Provide  a 
narrative  which  contains  specific  project 
information  as  follows: 
-  -The  applicant  will  describe  its 
understanding  of  the  LOSP,  program 
goals  and  the  role  of  the  applicant's 
proposed  LOSP  in  advancing  the 
applicant's  goals. 

-The  applicant  will  describe  specittc 
outreach  needs  of  transportation-related 
DBEs  in  the  region  served  and  how  the 
LOSP  will  address  the  identified  needs 
4.  Approach/Methodology 
—Describe  the  applicant's  methodology  or 
plan  of  action  for  conducting  the  project 
in  terms  of  the  tasks  to  be  performed. 
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3. 


—Describe  the  specific  services  or 
activities  to  be  performed  and  how  these 
services/activities  will  be  implemented 
—Describe  innovative  and/or  creative 
approaches  to  be  implemented  through 
the  LOSP  to  increase  the  ability  of  DBEs 
to  access  information  on  DOT 
contracting  opportunities  and  financial 
assistance  programs. 
5.  Linkages 
—Describe  outreach  activities  and  linkages 
to  be  implemented  to  ensure  that  rural 
small  and  minority  disadvantaged 
businesses  participate  in  LOSP  activities 
—Describe  or  indicate  evidence  of  linkages 
or  collaborations  developed  or  to  be 
developed  with  State  DOTs.  DOT 
grantees,  DOT  prime  contractors,  other 
minority  Chambers  of  Commerce  as  well 
as  minority  trade  associations  and 
technical  assistance  agencies  including 
DOT/FHWA  supportive  services 
contractors,  MBDCs  and  SBDCs  and 
mmority  institutions  including  HBCUs 
HACUsandTACUs. 
6.  Organizational  Capabilities 
—Describe  recent,  relevant  and  successhil 
experience  in  advocating  for  and 
addressing  the  needs  of  small  and 
minority  businesses  in  general  and 
transportation-related  DBEs  in  particular 
—Describe  relevant  experience  in  working 
or  collaborating  with  minority  Chambers 
of  Commerce  and  minority  trade 
associations,  DOT  grantees.  State  DOTs 
technical  assistance  agencies  including 
DOT/FHWA  supportive  services 


contractors,  MBDCs.  SBDCs  and 
minority  institutions  including  HBCUs 
HACUs  and  TACUs. 
—Describe  internal  resources  available  to 
use  in  successhilly  performing/ 
completing  the  work. 

7.  Staff  Capabilities— Dcschhc  the 

qualifications  and  relevant  experience, 
in  relation  to  project  requirements,  of  the 
key  personnel  to  be  used  in  the  project 

8.  Management  Plan— Describe  how 

personnel  are  to  be  organized  in  the 
project  and  how  they  will  be  used  to 
accomplish  project  objectives.  Outline 
staff  responsibilities,  accountability  and 
a  schedule  for  conducting  all  project 
tasks. 

9.  Budget  Narrativ^-Ouihne  aU  proposed 

budget/cost  information  in  detail. 

10.  Assurances  Signature  Form— Complete 

the  attached  form  identified  as 
Attachment  2. 

1 1 .  Certification  Signature  Form— Complete 

the  attached  form  identified  as 
Attachment  3. 

12.  Standard  Form  424— {Request  for  Federal 

Assistance).  Complete  the  attached 
Standard  Form  424  identified  as 
Attachment  4. 

Please  Be  Sure  That  All  Forms  Have 
Been  Signed  by  an  Authorized  Official 
Who  Can  Legally  Represent  the 
Organization. 

BILLIMG  CODE  491(V-82-P 
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ATTACHMENT      2 


Assurances 


All  recipients  of  Federal  funding  are  required  to  assure  thai 
the  recipient: 


Has  the  legal  authcnty  to  apply  for  Federal 
assistance,  and  the  institutional,  managenal,  and 
nnancial  capability  (including  funds  sufficient  to  pay 
the  non-FedenI  share  of  project  coju)  to  ensure 
proper  planning,  management,  and  completion  of  the 
project  described  tn  this  application. 

Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate,  the 
State,  through  any  authorized  representative,  access 
to  ^d  the  nghi  to  examine  all  records,  books, 
papers,  or  documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in  accordance 
with  generally  accepted  accounting  standards  or 
agency  directives. 

Will  establish  safeguards  to  prohibit  employees  from 
using  their  position  for  a  purpose  thai  constitutes  or 
presents  the  appearmce  of  personal  or  organiratjonaj 
conflict  of  interest,  or  personal  gain. 

Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  afler  receipt  of  approval  of  the 
awarding  agency. 

Will  comply  with  the  Intergovernmental  Personnel 
Act  of  1970  (42  U.S.C.  472M763)  relating  to 
prescribed  standards  for  merit  tystens  for  programs 
fiinded  under  one  of  the  ninet^s  staiutes  or 
regulations  specified  in  Appendu  A  of  OPM's 
Standards  for  t  Mern  System  of  Personnel 
Administration  (3  CFR  900;  Subpart  F). 

Will  comply  with  all  Federal  statutes  relating  o 
nondiscrimmatioQ.  These  include  but  are  not  limned 
to:  (a)  Title  VI  of  the  Civil  Righu  Act  of  1964 
(P  L  8S-352)  which  prohibits  discrimination  on  the 
basis  of  race,  color,  or  national  origin;  (b)  Title  IX 
of  the  Education  Ajmendments  of  1972,  as  amended 
(20  use.  I68M6S3.  and  I6I5-I6U).  which 
prohibits  discrimination  on  the  basts  of  sex;  (c) 
Section  304  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.SC.  794),  which  prohibiu 
discrimination  on  the  basis  of  disability;  (d)  The  Age 


Discnmjiaiion  Aa  of  1975,  as  amended  (42  \j  s  C. 
6101-6107),  which  prohibits  discnmmation  on  the 
basis  of  age;  (e)  The  Drvg  Abuse  OfTice  ard 
Treament  Act  of  1972  (PL.  92-255).  as  amended. 
relatmg  to  nondiscnminaiion  oft  the  basis  of  drug 
abuse;  (0  The  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention.  Treatment  and  Rehabilitation 
Aa  of  1970  (P.L.  91-616).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  523  and  327  -.f  the  Public  Health 
Service  Aa  of  1912  (42  U.S.C  J90dd-3  and  :90ee. 
3),  as  amended,  relating  to  confidentiality  of  aJcohol 
and  drug  abuse  patient  records,  (h)  Title  VIII  of  the 
Civil  Rights  Aa  of  1968  (42  U.SC.  3601  et  seq ). 
as  amended,  relating  to  nondiscrimination  in  the  sale. 
rental  or  financing  of  housing;  (i)  any  other 
nondiscnmioaiion  provisions  in  the  National  and 
Community  Service  Aa  of  1990,  as  amended;  and 
(j)  the  requirements  of  any  other  nondiscnminaiion 
starute(s)  which  may  apply  to  the  applicahon. 

Will  comply,  or  has  already  complied.  wi:h  the 
requirements  of  Titles  11  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Aa  of  1970  (P.L  91-64«)  which  provide 
foe  fuT  and  equitable  treatment  of  persons  displaced 
or  whose  property  is  acquired  as  a  result  of  Federil 
or  Federally  taaisied  programs.  These  requiremenu 
apply  to  all  interests  in  real  property  acquired  for 
projea  purposes  regardless  of  Federal  participation 
in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Aa  (3 
U.S.C.  1 301 -1 501  and  7324-7328)  which  limit  the 
political  activities  of  employees  whose  pnnc.pal 
eiiiploymem  acavities  are  funded  in  whole  or  in  pan 
with  FedenI  f^mds. 

Will  comply,  u  applicable,  with  the  provisions  of 
the  Davis-Bacon  Aa  (40 US.C.  276a  and 276a-77). 
the  Copeland  Aa  (40  U.S.C.  276e  and  18  U  S  C. 
874X  and  the  Contna  Wort  Houn  and  Safety 
Standards  Aa  (40  U.S.C.  327-333X  regarding  labor 
standards  for  Federally  assisted  constnicuon  sub- 
agTMtncBtx 

Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirenena  of  Sectioa  102(8)  of  the  Flood 
Disaster  Protection  Aa  of  1973  (PX.  93-234)  which 
requires  the  recipients  in  a  special  flood  hazard  area 
to  particips*  in  the  program  and  to  purehase  food 
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msurarce  if  the  total  cost  of  insurable  construction 
and  acquisition  ts  S  10.000  or  more. 

Will  comply  with  environmental  standards  which 

may  b«  prescribed  pursuant  to  the  following:    (a) 

institution  of  environmental  quality  control  measures 

under  the  National  Environmental  Policy  Act  of 

1969  (PL.   91-190)   and   Executive  Order  (EO) 

1 15 14;  (b)  notification  of  violating  facilities  pursuant 

to  EO  1 173S.  (c)  protection  of  wetlands  pursuant  to 

EO    11990;  (d)  evaluatioo  of  flood  hazards  in 

floodpiains   in   accordance   with   EO    11988;   (e) 

assurance  of  projeo  consistency  with  the  approved 

state  management  program  developed  under  the 

Cozsiil  Zone  Management  Act  of  1972  (16  U.S.C. 

1451  et  seq);  (0  conformity  of  Federal  actions  to 

State   (Clean    Air)   Implementatioa    Plans   under 

Seaion  176(c)  of  the  Clean  Air  Act  of  1955.  as 

amended  (42  U.S.C.  7401  et  seq.);  (g)  proteaion  of 

underground  sources  of  drinking  water  under  the 

Safe  Dnnkmg  Water  Aa  of  1974.  is  amended  (?.L. 

93-523);  and  (h)  protection  of  endangered  species 

under  the  Endangered  Species  Act  of  1973.  as 

amended  (PL.  93-205). 

Will  comply  with  the  Wild  and  Scetiic  Rivers  Act  of 
1968  (16  use.  1271  et  seq.)  related  to  proteamg 
components  or  potential  components  of  the  national 
wUd  and  scenic  nvers  system. 

Will  assist  the  awarding  agency  in  assuring 
compliance  «!th  Section  106  of  the  National  Kistonc 
Preservauon  Aa  of  1966.  as  amended  (16  U.S.C. 
470).  EO  11593  (identification  and  protection  of 
histonc  properties),  and  the  Archaeological  and 
Hisionc  Preservation  Aa  of  1974  (16  U.S.C.  469a-l 
etseq). 

Will  comply  with  P.L.  93-34<  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  aaivities  supponed  b>  ihis 
av*ard  of  assistance. 

Will  comply  with  the  Laboratory  Animal  Welfare 
Aa  of  1966  (P.L  89-544,  as  amended,  7  USC 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  aaivities  supponed  by 
this  award  of  assistance. 

Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Aa  (42  USC.  §§  4801  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in  construaion 
or  rehabilitation  of  residence  structures. 


Will  cause  to  be  performed  the  requi.'ed  rnncial 
and  compliance  audits  m  accordance  with  the  Smgie 
Audit  Aaof  1984  or  0MB  Circular  A- 133.  Audits 
of  Institutions  of  Higher  Learning  and  other  Non- 
profit Institutions. 

Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations,  and 
policies  governing  this  program. 

In  addition,  all  recipients  of  Corporation  assiKance  under  this 
application  are  requurd  to  assure  that  the  recipient: 

•  Will  keep  such  records  and  provide  such  m  formation 
to  the  Corporation  with  respea  to  the  program  as 
may  be  required  for  fiscal  audits  and  program 
evaluation. 

•  Will  not  use  the  assisunce  to  replace  Sute  and  local 
funding  streams  that  bad  been  used  to  support 
programs  of  the  type  eligible  to  receive  Corporation 
support  For  my  given  program,  this  condition  will 
be  satisfied  if  the  a^gjtgite  non-Federal  expenditure 
for  that  program  in  the  fiscal  year  that  support  is  to 
be  provided  is  not  less  than  the  previous  fiscal  year 

•  Will  use  the  assistance  only  for  a  program  that  does 
not  duplicate,  and  is  in  addition  to,  an  aaivity 
otherwise  available  in  the  locality  of  the  program. 

Will    comply    with    the    Notice.    Hearng.    and 
Grievance  Procedures  found  in  §  1 76  of  the  Aa. 

•  Will  comply  with  the  nondisplacement  rules  found  in 
$  177(b)  of  the  Act.  Specifically,  an  employer  shall 
not  displace  an  employee  or  position,  including 
partial  displacement  such  as  reduaion  in  hours. 
wages,  or  employment  benefits,  as  a  result  of  the 
employer  using  an  AmenCorps  participant,  a  service 
opportunity  shall  not  be  created  that  will  infringe  on 
the  promotional  oppominiiy  of  an  emploved 
individual,  an  AmenCorps  panicipants  shall  not 
perform  any  services  or  duties  or  engage  in  activities 
thai  (1)  would  otherwise  be  performed  by  an 
employee  as  part  of  the  employee's  assigned  duties. 
(2)  will  supplant  the  hiring  of  employed  workers,  (3) 
are  services  or  duties  with  respea  to  which  an 
individual  has  recall  righu  pursuant  to  a  collective 
bargaining;  agreemem  or  applicable  personnel 
procedures;  or  (4)  have  been  performed  by  or  were 
assigned  to  any  presently  employed  worker,  an 
employee  who  recently  resigned  or  was  discharged. 
an  employee  who  is  on  leave,  an  employee  who  is 
on  sonke  or  is  bemg  locked  out,  or  an  empiovee  who 
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1$  subject  to  a  reduction  in  force  or  his  recill  rights 
subject  to  a  colleaive  bargaining  agreement  or 
applicable  personnel  procedure. 


Assurances  -  Signature 

By  signing  this  assurances  page,  the  applicant  certifies  that  it 
will  agree  to  perforrn  aJI  actions  and  suppon  ail  imennohs 
stated  m  the  attached  Assurances. 


NOTI:     This  form  must  be  signed  and  included  in  the 
application. 

Organization  Name 


r 


oject  Name 


Name  and  Title  of  Authorized  Representative 


Signature 


ipinc 
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Certification  Instructions 

By  Signing  ihe  Cenifitition  SigTiarurc  Page  on  (he  previouj 
page,  the  applicant  cenified  thai  it  will  agree  to  perform  ail 
anions  &nd  support  ail  intentions  sLaied  in  the  Certificaiions. 

Sigitiftt  '*'  Cefii/lcaiioH  Page 

1.  Inability  to  Certify.  The  inability  of  a  person  to  provide 
the  ceniflcaiion  required  below  will  not  necessanly  result  in 
denial  of  a  grant.  The  applicant  shiii  submit  an  explanation 
of  why  it  cannot  provide  the  certification  set  cut  below.  The 
certification  or  explanation  will  be  considered  in  connection 
with  the  Corporation  determination  whether  to  enter  into  this 
transanion.  However,  failure  cf  the  applicant  to  furnish  a 
certification  or  an  explanation  shall  disqualify  such  applicant 
for  a  grant. 

2.  Erroneous  Certiflcitioa.  The  certification  in  this  clause 
is  a  material  reprrsentinon  of  fact  upon  which  reliance  was 
placed  when  the  Corporation  determined  to  enter  into  this 
transanion.  If  it  is  later  determined  that  the  applicant 
knowingly  rendered  an  erroneous  certification,  in  addition  to 
other  remedies  available  to  the  Federal  Government,  the 
Corporation  may  terminate  this  transaaion  for  cause  or 
default. 

3.  Notice  of  Error  in  Ccrtiflcatioo.  The  applicant  shall 
provide  immediate  wnnen  notice  to  the  Corporauon  to  whom 
this  proposal  is  submined  if  at  any  time  the  applicant  learns 
that  its  certification  wu  erroneous  when  submined  or  has 
become  erroneous  by  reason  of  changed  circumstances. 

4.  Dcfiaitioas.  The  terms  "covered  trmsactien,"  "debarred." 
"suspended."  "ineligible."  "tower  tier  covered  tnnsaaion," 
"panicipaat."  "person,"  "pnmary  covered  tnnsaciion," 
'principal.'  "proposal."  and  "voluntarily  excluded,"  as  used  in 
this  clause,  have  the  meanings  set  out  in  the  Definitions  uid 
Coverage  sections  of  the  rules  implementing  Executive  Order 
IIS49  An  applicant  shall  be  considered  a  "prospective 
pnmary  participant  in  a  covered  transaction*  as  defined  in  the 
rules  implementing  Executive  Order  12549.  You  may  coriact 
the  Corporation  for  assistmce  in  obtaining  a  copy  of  l^ose 
regulations. 

5.  Ccrtincatioo  Requireacat  for  SubfriBt  AgreetBefltip 
The  applicant  agrees  by  submining  this  proposal  that,  should 
the  proposed  covered  tnnsaaion  be  entered  into,  it  shall  not 
knowingly  enter  into  any  lower  tier  covered  tnnsaaion  with 
a  person  who  is  debarred,  suspended,  declared  ineligible,  or 
voluntarily  excluded  from  panicipation  in  this  covered 
transaaion,  unless  authonzed  by  the  Corporation. 


6.  Certification  iDclusioa  in  Subgnnt  Agreements.  The 
applicant  further  agrees  by  submitting  this  proposal  t.'-.at  ii 
will  mclude  the  clause  titled  "Certification  Regarding 
Debarment,  Suspension.  Ineligibility,  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transaaions,"  provided  by  the 
Corporation,  without  modification,  m  ail  lower  tier  covered 
traiuaaions  and  in  all  solicitations  for  lower  tier  covered 
transaaions. 

7.  Certiflcitioa  of  Sub(raot  Fnacipals.  A  grantee  may 
rely  upon  a  cenification  of  a  prospeaive  participant  m  a 
lower-tier  covered  transaaion  that  it  is  not  debarred, 
suspended,  ineligible,  or  voluntarily  excluded  from  the 
covered  tnnsaaion.  unless  it  knows  that  the  cenification  is 
erroneous.  A  grantee  may  decide  the  method  and  frequency 
by  which  it  determines  the  eligibility  of  iu  principals  Each 
grantee  may.  but  is  not  required  to.  check  the 
Nonprocurtment  List 

t.  Pmdctit  PcrsoB  Suodard.  Nothing  conumed  in  the 
foregoing  shall  be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good  faith  the 
cenification  required  by  this  clause.  The  knowledge  and 
informaxioQ  of  a  gmtee  is  not  required  to  exceed  that  which 
is  normally  possessed  by  a  prudent  person  in  the  ordinary 
course  of  business  dealings. 

9.  NoB-Certiflcatioi  in  Subgraot  Agreements.  Except  for 
transactions  authorized  under  paragraph  6  of  these 
instruaions.  if  a  grantee  k^:wingly  enters  into  a  lower-tier 
covered  nnsactioo  with  a  person  who  is  suspended,  debarred, 
ineligible,  or  voluntarily  excluded  from  participation  in  this 
transaaioit,  in  additioa  to  other  remedies  available  to  the 
Federal  Covertuneot,  the  department  or  agency  may  terminate 
this  transaction  for  cause  or  default 
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Certifications 

Before  completing  cenificinon.  pleuc  reid  Cenificaiion 
Instructions  on  the  following  page. 

Certificacioo  •  Ocbarneot.  Suspcnsioo,  lad  Other 
Rtspoosibility  M«ncrt.  This  cemficatjon  is  required  by  xht 
regulations  implementing  Executive  Ot^er  12549.  Debamient 
and  Suspension.  34  CFR  Pan  15,  Section  85.510,  Participinu* 
responsibilities  The  regulaiicns  were  published  ts  Part  VII 
of  the  May  26.  198S  FederiJ  Rcsister  0>«gts  19160-1921 1). 

(I).  The  appiica.nt  cfnifies  to  the  best  of  its  knowledge  and 
bfdief.  that  it  and  lu  principals: 

(a).  Are  not  presently  debarred,  susperded.  proposed 
for  debarment,  declared  ineligible,  or  volununly  excluded 
fitom  covered  tmsactions  by  any  Federal  department  or 
agency. 

(b).  Have  not  within  a  three-year  period  preceding 
this  proposal  been  convicted  of  or  had  a  civil  judgment 
rendered  against  them  for  commission  of  fraud  or  a  criminal 
offense  in  connection  with  obtaining,  attempting  to  obtain,  cr 
performing  a  public  (Federal.  State  or  local)  transaction  or 
contract  under  a  public  transaaion;  violation  of  Federal  or 
State  anti-crust  statutes  or  commission  of  embezzlement,  theft, 
forgery,  bribery,  falsificatton  or  destruction  or  records, 
making  false  satemenu.  or  receiving  stoJen  property, 

(c).  Are  not  presently  indicted  for  or  other.vise 
criminally  or  civilly  charged  by  a  governmental  ennty 
(Federal.  State  or  local)  with  commission  of  any  of  the 
offenses  enumemed  ui  paragraph  (1)  (b)  of  this  certification. 

j  I  (d).  Have  not  within  a  three-yev  penod  preceding 
this  application  proposal  had  one  or  more  public  transactions 
(Federal.  State  or  local)  terminated  for  ouse  or  default; 

(2).  'A'here  the  applicant  is  unable  to  certify  to  any  of  the 
sutemenu  in  this  certification,  such  applicnt  shall  atuch  an 
explanation  to  this  appHcsiOQ. 

Certification  -  Drug-Free  Workplace.  Ttis  cenificiiion  is 
required  by  the  regulations  implementing  the  Drug-Free 
Workplace  Aa  of  19S8.  34  CFR  Part  15.  Subpart  F  The 
regulations,  published  in  the  January  31,  1989  Federal 
Register,  requue  certification  by  grantees,  prior  to  award,  that 
they  will  maintain  a  dnig-free  workplace.  The  certification 
set  out  below  is  a  material  representation  of  faa  upon  which 
reliance  will  be  placed  when  the  agency  detennines  to  award 
the  grant.  False  certification  or  violation  of  the  certification 
shall  be  grounds  for  suspension  of  payments,  suspension  or 
termination  of  grants,  or  government-wide  suspension  or 


attachmtm 


debannem  (see  34  CFR  Pan  85.  Section  85  615  and  83  620). 
The  grantee  certifies  that  h  will  provide  a  drjg-free 
workplace  by: 

(I).  Publishing  a  Kaiement  notifying  employees  that  the 
unlawful  manuftcfure,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  m  the  grantee's 
workplace  and  specifying  the  actions  that  will  be  taken 
against  employees  for  violation  of  such  prohibition; 

(2).  Establishing  a  drug-free  awareness  program  to  inform 
employees  about  - 

(t)         the  dangen  of  drug  abuse  in  the  workplace. 

(b)  the  gnatee's  policy  of  maintaining  a  dmg- 
free  workplace, 

(c)  ■nyavailabledrugeounseling.rehabilitaiion. 
and  employee  assistance  prognmt.  and 

(d)  the  penalties  that  may  be  imposed  upon 
employees  for  drug .  abuse  violations  occurring  in  the 
workplace; 

(3).  Making  it  a  requirement  that  each  employee  to  be 
engaged  in  the  performance  of  the  gnm  be  given  a  copy  of 
the  statement  required  by  pangnph  (1); 

(4).  Notifying  the  employee  in  the  statement  required  by 
paragraph  (1)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will 

(a)  abide  by  the  tenns  of  the  roJement,  and 

(b)  notify  the  employer  of  any  cr.minal  drug 
statute  conviction  for  a  violation  occumng  in  the  workplace 
no  lat7  than  five  days  after  such  conviction: 

(5).  Notifying  the  Corporation  within  ten  days  after  receiving 
notice  under  subparagjiph  (4)(b)  from  an  employee  or 
otherwise  receiving  acmal  notice  of  such  conviction. 

(6).  Taking  one  of  the  following  actions,  within  30  days  of 
receiving  notice  under  subparagraph  <4Xb)  with  respea  :o  any 
employee  who  is  so  convicted- 

(a)  Taking  appropnate  penonnel  aaion  against 
such  an  employee,  up  to  and  including  tcnnination.  or 

(b)  Requiring  such  employee  to  panicipoe 
satisfactorily  in  a  drag  abuse  Msisttnot  or  rthabiliutwa 
program  approved  for  such  puipoia  by  •  Federal.  Stau,  or 
local  health,  law  enforccmcm,  or  odMr  appropriau  agency; 

p).  Making  a  good  fttth  effort  to  continue  to  maintain  a 
drug-free  workplace  through  implementation  of  paragraphs 
(I).  (2).  (3).  (4).  (5).  and  (6). 
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Certificatioo  •  Lobbying  Activities 

As  required  by  Sectior*  1352.  Title  31  of  the  US  Code,  the 

applicant  cenifies  that: 

A.  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
influencing  or  anemptmg  to  influence  an  officer  or  employee 
of  any  agency,  a  Member  of  Congress,  an  officer  of  Congress 
in  connection  with  the  awarding  of  any  Federal  contract,  the 
making  of  any  Federal  loan,  the  entering  into  of  any 
cooperative  agreement,  or  modification  of  any  Federal 
contract  grant,  loan,  or  cooperative  agreement; 

B.  If  any  fiinds  other  than  Federal  appropriated  fUnds  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or 
anemptmg  to  influence  an  officer  or  employee  of  any  agency, 
a  Member  of  Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in  connection  with 
this  Federal  contract,  grant,  loan,  or  cooperative  agreement, 
the  undersigned  shall  complete  and  submit  Standard  Form* 
LLL.  'Disclosure  Form  to  Report  Lobbying.*  in  accordance 
with  its  instruaions; 

C.  The  undersigned  shall  requ.rt  thai  the  language  of  this 
certification  be  included  in  the  award  documents  for  all 
subcontracu  ai  alt  tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans  and  cooperative  agreements)  and 
that  all  subrectpients  shall  certify  and  disclose  accordingly. 


Certification  -  Signature 

Before  You  Start.    Before  completmg  certification,  please 

read  Certification  Instructions. 

NOTE:  This  fonn  must  be  signed  and  included  in  the 
application. 

Sigoatttrc.  By  signing  this  Certification  page,  the  applicant 
certifies  that  it  will  agree  to  perform  all  aaions  and  suppon 
all  intentions  stated  in  the  Certifications  set  forth  above.  The 
three  Certifications  irr 

•Certification:      Debannent,  Suspension,  and  Other 

Responsibility  Matters 
•Certification:      Drug-Free  Workplace 
•Cenificatioo:      Lobbying  Activities 

Organization  Name 


Project  Name 


Name  and  Titled  of  Authorized  Representative 


Signature 


Date 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  sundard  form  used  by  applicants  as  a  required  facesheet  for  preapplica:ions  and  applications  submuied 
for  Federal  assisunce.  It  will  be  used  by  Federal  agencies  to  obuin  applicant  certification  that  Suies  which  have 
esublished  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  uheir  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Entrv  Item:  Entrv: 


Item: 
1 
2 


3 
4 


10. 


11 


Self-explanatory. 

Date  application  submitted  to  Federal  agency  (or 
Sute  if  applicable)  L  applicant's  control  number 
(if  applicable). 

State  use  only  (if  applicable). 

If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number  If  for  a  new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 

applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 


Enter  the  appropriate 
provided. 


letter  in  the  space 


Check  appropriate  box  and  enter  appropriate 

letter(s)  in  the  !pace(s)  provided; 

— "New"  means  a  new  assistance  award. 

—  "Continuation"  means  an  extension  for  an 
additional  funding^udget  period  for  a  project 
with  a  projected  completion  date. 

—  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 

contingent  liability  from  an  existing 
obligation. 

Name  of  Federal  agency  from  which  assisunce  ts 

b«;ng  requested  with  this  application. 

L'se  the  Caulog  of  Federal  Domestic  Assisunce 
number  and  title  of  the  program  under  which 
assisunce  is  requested. 

Enter  a  brief  deKriptive  title  of  the  project  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet  If 
appropriate  (e  g  ,  construction  or  real  property 
projects),  atuch  a  map  showing  project  location. 
For  preapplications.  use  a  separau  sheet  to 
provide  a  summary  description  of  this  project 


12.  List  only  the  largest  political  entities  affected 
(eg  ,  Sute,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project 

15  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  atUched  sheet.  For  multiple 
program  funding,  use  touls  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  conUct  the  Sute  Single  Point 
of  Conuct  (SPOC)  for  Federal  Executive  Order 
12373  >  determine  whether  the  application  is 
subject  to  the  SUU  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
ofTicial  represenutive  must  be  on  file  in  the 
applicant's  ofllct  (Certain  Federal  sgencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 


$^  «34     erw   4  ••    etc* 
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[PR  Doc.  94-11150  Filed  5-9-94:  8:45  am) 

BILLING  CODE  4910-«2-C 


Coast  Guard 

[CGDO&-94-011) 

Houston/Galveston  Navigation  Safety 
Advisory  Committee;  Solicitation  for 
Memt>ership 

AGENCY:  U.S.  Coast  Guard.  DOT. 
ACTION:  Notice:  solicitation  for  new 
members. 


SUMMARY:  The  U.S.  Coast  Guard  is 
seeking  applications  for  appointment  to 
membership  on  the  Houston/Galveston 
Navigation  Safety  Advisory  Committee. 
Present  appointments  will  expire 
October  1,  1994. 

DATES:  Requests  for  applications  should 
be  received  no  later  than  June  15.  1994. 
Completed  applications  should  be 
returned  no  later  than  July  15,  1994. 
ADDRESSES:  Persons  interested  in 
applying  should  wTite  to  Commander, 
Eighth  Coast  Guard  District  (can),  Hale 
Boggs  Federal  Building,  501  Magazine 
Street,  New  Orleans.  L^  70130-3396. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Monty  Ledet.  USCG.  Executive 
Socretary,  Houston/Galveston 
Navigation  Safety  Advisory  Committee, 
c/o  Commander  Eighth  Coast  Guard 
(oan).  Room  1211.  Hale  Boggs  Federal 
Building.  501  Magazine  Street.  New 
Orleans.  LA  70130-3396.  telephone 
number  (504)  589-4686. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  shall  consist  of  eighteen 
members,  who  have  particular  expertise, 
knowledge,  and  experience  regarding 
the  transportation,  equipment,  and 
techniques  that  are  used  to  ship  cargo 
and  to  navigate  vessels  in  the  inshore 
and  the  offshore  waters  of  the  Gulf  of 
Mexico:. 

(1)  Two  members  who  are  employed 
by  the  Port  of  Houston  Authority  or 
have  been  selected  by  that  entity  to 
represent  thern..^^ 

(2)  Two  members  who  are  employed 
by  the  Port  of  Galveston  or  the  Texas 
City  Port  Complex  or  have  been  selected 
by  those  entities  to  represent  them. 

(3)  Two  members  from  organizations 
that  represent  shipownners,  stevedores, 
shipyards,  or  shipping  organizations 
domiciled  in  the  State  of  Texas. 

(4)  Two  members  representing 
organizations  that  operate  tugs  or  barges 
that  utilize  the  port  facilities  at 
Galveston.  Houston,  and  Texas  City  Port 
Complex. 

(5)  Two  members  representing 
shipping  companies  that  transport  cargo 
from  the  Ports  of  Galveston  and  Houston 


on  liners,  break  bulk  or  tramp  steamer 
vessels. 

(6)  Two  members  representing  those 
who  pilot  or  command  vessels  that 
utilize  the  Ports  of  Galveston  and 
Houston. 

(7)  Two  at-large  members  who  may 
represent  a  particular  interest  group  but 
who  utilize  the  port  facilities  at 
Galveston.  Houston,  and  Texas  City. 

(8)  One  member  representing  labor 
organizations  which  load  and  unload 
cargo  at  the  Ports  of  Galveston  and 
Hou.ston. 

(9)  One  member  representing  licensed 
merchant  marines,  other  than  pilots, 
who  perform  shipboard  duties  on 
vessels  which  utilize  the  port  facilities 
of  Galveston  and  Houston. 

(10)  One  member  representing 
environmental  interests. 

(11)  One  m.ember  representing  the 
general  public. 

To  achieve  the  balance  of  membership 
required  by  the  Federal  Advisory 
Committee  Act.  the  Coast  Guard  is 
especially  interested  in  receiving 
applications  from  minorities  and 
women. 

The  purpose  of  the  committee  is  to 
provide  local  expertise  on  such  matters 
as  communications,  surveillance,  traffic 
control,  anchorages,  aids  to  navigation, 
and  other  related  topics  dealing  with 
navigation  safety  in  the  Houston/ 
Galveston  areas  as  required  by  the  Coast 
Guard.  The  committee  normally  meets 
three  times  a  year  at  various  locations  in 
the  Houston/Galveston  area.  Members 
ser\'e  voluntarily,  without  compensation 
fi-om  the  Federal  Government  for  salary, 
travel,  or  per  diem.  Term  of  membership 
will  not  exceed  the  expiration  of  the 
charter,  October  1.  1996. 

Dated:  April  29, 1994. 
J.C.  Card. 

Rt-ar  Admiral.  U.S.  Coast  Guard  Commiindcr. 
Eighth  Coast  Guard  District. 

[FR  Doc.  94-11225  Filed  5-9-94:  8:45  am] 

BILUNQ  CODE  4910-14-M 


Federal  Aviation  Administration 
[Summary  Notice  No.  PE-94-18] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  A\iation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 


for  exemption  (14  CFR  Part  1 1 ),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulator)'  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of  " 
any  petition  or  its  final  disposition. 
DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  May  30,  1994. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

200).  Petition  Docket  No. 800 

Independence  Avenue  S\V.. 
Washington.  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulator)-  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue  S\V., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frederick  M.  Haynes.  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington,  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  t»  1 1 .27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  DC.  on  May  3.  1994. 
Donald  P.  Byrne, 

A.-isisttmt  Chit'f  Counsel  fnr  lifpiilntinns. 
Petitions  for  Exemption 

Docket  No.:  23869 

Petitioner:  Strong  Enterprises.  Inc.  &  the 
Relative  Workshop,  Inc. 

Sffctions  of  the  FAR  Affected:  14  CFR 
105.43(a) 

Description,  of  Belief  Sought/ 
Disposition:  To  extend  the 
termination  date  of  Exemption  No. 
4943.  which  would  allow  Strong 
Enterprises.  Inc..  and  the  Workshop. 
Inc.  to  continue  to  allow  their 
resf>ective  employees,  representatives, 
and  other  volunteer  experimental 
parachute  test  jumpers  under  their 
direction  and  control  to  make 
parachute  jumps. 

DorAer.Vo.:  27235 
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Petitioner:  United  Airlines 

Sections  of  the  FAR  Affected:  14  CFR 
Part  121.  Appendix  H 

Description  of  Belief  Sought/ 
Disposition:  To  amend  Exemption  No. 
5807,  which  would  allow  United 
Airlines  to  add  relief  to  authorized 
pilot  in  command  training  and 
checking  to  the  exemption  and  to 
delete  conditions  3  and  4  of  the 
exemption. 

Docket  No:  27539 

Petitioner:  Seaborne  Seaplane 
Adventures 

Sections  of  the  FAR  Affected:  14  CFR 
135.173 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ProMech  to 
operate  its  DeHavilland  Twin  Otter 
aircraft  without  weather  radar  or 
thunderstorm  detection  equipment  in 
the  Caribbean. 

DocJtet  No.;  27625 

Petitioner:  Robert  M.  Wilbur,  Jr. 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mr.  Wilbur  to 
serve  as  a  pilot  in  Part  121  air  carrier 
operations  after  his  60th  birthday. 

Docicet  No.:  27641 

Petitioner:  Seawind 

Sections  of  the  FAR  Affected:  14  CFR 
21.24(a)(l)(ii) 

Description  of  Relief  Sought:  To  allow 
issuance  of  a  type  certificate  for 
amphibious  primary  category  aircraft 
that  exceed  2700  pounds. 

PocJtef  No.;  27666 

Petitioner:  William  H.  Williams 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c) 

Description  of  Relief  Sought:  To  permit 
Mr.  Williams  to  serve  as  a  pilot  in  Part 
121  air  carrier  operations  after  his 
60th  birthday. 

Doc/ce/ No.;  27668 

Petitioner:  George  Lee  Meyners 

Sections  of  the  FAR  Affected:  14  CFR 

121.383(c) 
Description  of  Relief  Sought:  To  permit 

Mr.  Meyners  to  serve  as  a  pilot  in  Part 

121  air  carrier  operations  after  his 

60th  birthday. 

Docief  No.;  27676 
Petitioner:  Clifford  E.  Magnor 
Sections  of  the  FAR  Affected:  14  CFR 

121.383(c) 
Description  of  Relief  Sought:  To  permit 

Mr.  Magnor  to  serve  as  a  pilot  in  Part 

121  air  carrier  operations  after  his 

60th  birthday. 

Dispositions  of  Petitions 

Docket  No.:  27599 
Petitioner:  Seaborne  Seaplane 

Adventures 
Sections  of  the  FAR  Affected:  14  CFR 

135.153 


Description  of  Relief  Sought/ 
Disposition:  To  continue  operating  its 
DeHavilland  Twin  Otter  aircraft 
without  Ground  Proximity  Warning 
Systems  (GPWS)  after  the  April  20. 
1994,  mandatory  compliance  date. 

DENIAL.  4/18/94.  Exemption  No.  5872 

Docket  No.:  27S45 

Petitioner:  Trans  World  Express,  Inc. 

Sections  of  the  FAR  Affected:  14  CJ'R 
135.153 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Trans  World 
Express,  Inc.  (TWE)  to  operate  aircraft 
registration  number  N3108  without  a 
ground  proximity  warning  system 
(GPWS)  installed  therein  until  April 
23. 1994. 

GRANT.  4/21/94.  Exemption  No.  5883 

Docket  No.:  27692 

Petitioner:  Air  Anguilla,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.153 

Description  of  Relief  Sought:  To 
continue  operating  its  one  DHC-6 
Twin  Otter  aircraft  without  Ground 
Proximity  Warning  Systems  (GPWS) 
after  the  April  20.  1994,  mandatory 
compliance  date. 

DENIAL.  4/20/94.  Exemption  No.  5877 

Docket  No.:  27706 

Petitioner:  Northwest  Express  Regional 
Airlines 

Sections  of  the  FAR  Affected:  14  CFR 
135.153 

Description  of  Relief  Sought:  To  permit 
NERA  to  operate  its  fleet  of  20 
Fairchild  Metro  III  airplanes  after 
April  20,  1994,  without  an  operational 
ground  proximity  warning  system 
(GPWS). 

GRANT.  4/20/94.  Exemption  No.  5878 

Docket  No.:  27707 

Petitioner:  Air  Vegas,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.153 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Air  Vegas  to 
operate  its  four  Beechcraft  Be-C99 
aircraft  with  an  inoperative  Airtell 
Centaurus  ground  proximity  warning 
system  (GPWS) 

GRANT.  4/20/94.  Exemption  No.  5879 

Docket  No.:  27716 

Petitioner:  Gulfstream  International 
Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.153 

Description  of  Relief  Sought:  To  permit 
Gulfstream  International  Airlines,  Inc. 
to  operate  four  Beachcraft  Be-C99 
aircraft  without  having  a  CIC  8800M 
Encoder  for  its  ground  proximity 
warning  system  (GPWS). 

GRANT.  4/20/94,  Exemption  No.  5882 

Docket  No.:  27718 

Petitioner:  Arizona  Airways,  Inc. 


Sections  of  the  FAR  Affected:  14  CFR 
135.153 

Description  of  Relief  Sought:  To  allow 
Arizona  to  operate  its  two  Beechcraft 
1300  aircraft  with  an  inoperative 
Sunstrand  Data  ground  proximity 
warning  system  (GPWS). 

GRANT,  4/20/94.  Exemption  No.  5884 

IFR  Doc.  94-11279  Filed  5-9-94;  8:45  am) 

BILLING  CODE  491(V-1)-M 


Amendments  to  Passenger  Facility 
Charge  (RFC)  Approvals 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Amendments  to  PFC 
Approvals. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IV  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158).  This  notice  is  to  publish 
the  amendments  to  those  PFC  approvals 
under  part  158,  §  158.37  (a)  and  (b)(1). 
These  amendments  have  been  approved 
through  March.  1994.  Future 
amendments  will  be  published  with  the 
regular  monthly  notice. 

Public  Agency:  Muscle  Shoals 
Regional  Airport  Authority,  Muscle 
Shoals,  Alabama. 

PFC  Record  of  Decision  Approval 
Date:  February  18,  1992. 

Amendment  Number:  92-01-C-Ol- 
MSL. 

Amendments:  Deletes  Taxiway  B 
phase  III,  Increases  the  estimated  cost  of 
the  terminal  building  renovations  to 
$40,000,  Reduces  the  estimated  cost  of 
the  access  road  to  $30,000.  Increases  the 
estimated  cost  of  taxiway  B-phase  II  to 
$30,000,  Reduces  the  total  amount  to  be 
collected  from  $104,100  to  $100,000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elton  E.  Jay,  Jackson  Airports  District 
Office.  (601)  965^628. 

Public  Agency:  Port  of  Oakland, 
Oakland,  California. 

PFC  Record  of  Decision  Approval 
Date:  June  26, 1992. 

Amendment  Number:  92-01-1-01- 
OAK. 

Amendments:  Modifies  the  project 
description  and  increases  the  total 
approved  PFC  collection  from  $780,000 
to  $4,780,000,  Increases  the  total 
approved  PFC  revenues  to  be  collected 
from  $12,343,000  to  $16,343,000  to 
cover  increases  in  project  costs.  Charge 
expiration  date  has  been  extended  from 
September  1, 1993  to  April  30,  1994. 
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F  on  FURTHER  IFJFORMATION  CONTACT: 
)3seph  Rodriquez,  San  Francisco 
^irports  District  Office.  (415)  876-2805. 

Public  Agency:  City  of  Palm  Springs. 
I^alm  Springs.  California. 

PFC  Hecord  of  Decision  Approval 
pate:  ]une  25, 1992. 

Amendment  Number:  92-01-C-Ol- 
BSP. 

Amendments:  Increases  tht;  total  PFC 
r  jvenue  to  be  collected  from 
844.612.350  to  $81,888,919  to  cover 
increases  in  project  costs  and  PFC 
3|dministration  costs.  Changes  the 
sistimated  expiration  date  from  October 
]|0.  2022.  to  October  30.  2032.  Modifies 
rj-om  two  projects  (terminal  expansion 
ihaso  lA  and  terminal  expansion  phase 
^)  to  a  single  terminal  expansion  project 
With  a  lO-yt-ar  implementation  program. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
P.  Miliigan.  Western-Pacific  Region 
\irports  Division.  (310)  297-1029. 

Public  Agency:  City  of  San  Jose.  San 
')se.  California. 

PFC  Record  of  Decision  Approval 
:  We;  June  11.  1992. 

Amendment  Number:  92-01-C-Ol- 
JfC. 

Amendments:  Increases  the  amount 
I  jproved  for  use  on  project  27.  noise 
I  tenuation  from  $25,728,825  to 
;  50.073.826,  Changes  the  estimated 
;  large  expiration  date  to  August  1. 
1395. 

■  >R  FURTHER  INFORMATION  CONTACT: 

( '.seph  Rodiquez.  San  Francisco 

\  irports  District  Office.  (415)  876-2H05. 

Public  Agency:  Lee  County  Port 
.Authority.  Fort  Myers.  Florida. 

PFC  Record  of  Decision  Approval 
:;o/e;  August  31.  1992. 

Amendment  Number:  92-01-C-Ol- 
{5W. 

Amendments:  Increases  the  amount 
ii  )proved  for  professional  sen-ices  for 
1 1  e  extension  of  runway  6/24.  etc..  from 
M.500.000  to  $2,590,500.  Increases  the 
{ 1  nount  approved  for  a  Part  150  noise 
Compatibility  study  from  $45,000  to 
$132,000. 

FOR  FURTHER  INFORMATION  CONTACT: 
C^lando  Airports  District  Office,  Bart 
Vemance.  (407)  648-6583. 

Public  Agency:  Lee  County  Port 
/ijthority.  Fort  Myers.  Florida. 

PFC  Record  of  Decision  Approval 
ih/e.May  10. 1993. 

Amendment  Number:  93-02-U-Ol- 
IJW. 

Amendment:  Increases  the  amount 
£{  proved  for  the  FIS/Commuter 
Terminal  from  $787,000  to  $919,750. 
ROR  FURTHER  INFORMATION  CONTACT: 
Orlando  Airports  District  Office,  Bart 
Vtrnance.  (407)  648-G583. 

Public  Agency:  Greater  Orlando 
/.iiation  Authority.  Orlando,  Florida. 


PFC  Record  of  Decision  Approval 
Date:  November  27. 1992. 

Amendment  Number:  92-01-C-Ol- 
MCO. 

Amendments:  Increases  the  estimated 
cost  of  the  roadway  to  the  southern 
connector  to  $6,635,000.  Reduces  the 
estimated  cost  of  the  international 
passenger  terminal/landsido  Federal 
Inspection  Services  facility  to 
$111,575,000.  Increases  the  estimated 
cost  of  the  west  ramp  rehabilitation/ 
ta.xiland  A  rehabilitation  to  $4,200,000. 
Increases  the  total  amount  of  PFC 
collection  to  $10,108,000  to  cover 
interest  on  bridge  loans,  Reduces  the 
total  amount  to  be  collected  from 
$167,574,527  to  $154,617,527. 
FOR  FURTHER  INFORMATION  CONTACT: 
Orlando  Airports  District  Office,  Bart 
Vemance.  (407)  648-6583. 

Public  Agency:  Panama  City-Bay 
County  Airport  and  Industrial  District 
(District).  Panama  City.  Florida. 

PFC  Record  of  Decision  Approval 
Date:  December  1, 1993. 

Amendment  Number:  93-01-1-01- 
PFN. 

Amendment:  Increases  the  amount  nf 
PFC  to  collection  from  $7,422,988  to 
$8,238,499  to  cover  PFC  admini.stration 
costs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Orlando  Airports  District  Office.  Bart 
Vernance.  (407)  648-6583. 

Public  Agency:  Dubuque  Airport 
Commission.  Dubuque.  Iowa. 

PFC  Record  of  Decision  Approval 
Da/e;  October  6.  1992. 

Amendment  Number:  93-01-C-Ol- 
DBQ. 

Amendments:  Increases  tlie  PFC 
revenue  approved  for  collection  from 
$108,500  to  $148,500  to  covi-r  increases 
in  project  costs.  Changes  the  estimated 
charge  expiration  date  to  M.iy  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Eilie 
Anderson,  Central  Region  Airports 
Division.  (816)  426-4728. 

Public  Agency:  Clark  County 
Department  of  Aviation.  Las  Vegas, 
Nevada. 

PFC  Record  of  Derision  Approval 
Date:  February  24. 1992. 

Amendment  Number:  91-01-C-Ol- 
LAS. 

Amendments:  Increases  the  amount 
approved  for  collection  from 
$428,054,380  to  $754,192,500  to  cover 
financing  costs.  Changes  the  estimated 
charge  expiration  dale  from  Fel)ruar>-  1. 
2004.  to  I;muar>' 1.  2011. 
FOR  FURTHER  INFOPVATION  CONTACT: 
Joseph  Rodriquez.  San  Francisco 
Airports  District  Office.  (415)  876-2805. 

Public  Agency:  Lawfon  Metropolitan 
Area  Airport  Authority.  Ujwlon, 
Oklahoma. 


PFC  Record  of  Decision  Approval 
Date:  May  5.  1992. 

Amendment  Number:  92-01-C-Ol- 
LAW. 

Amendments:  Revises  PFC  level  froni 
$2.00  to  $3.00.  Increases  the  total  PFC 
revenue  to  be  collected  from  $334,078  to 
$482,135.  Changes  the  estimated  charge 
expiration  date  from  January  1. 1996  to 
March  31,  1996. 

The  following  projects  have  been 
modified: 

a.  Amended: 

(1)  Construct  pliase  1.  tiirniinal  exp&iision, 

(2)  Acquire  aircraft  rescue  and  rircfij^hting 
(.\RFF)  vrhif  li'  ami  mechanical  lift 
device, 

(3)  Install  emorgenty  power  genrrator  and 
ele<:tric  security  gates, 

(4)  Reconstnict  AKFF  access  roads. 

b.  Deleted: 

(1)  Engine  ninup  apron  and  runway 
distance-to-go  markers. 

(2)  T-hangar  taxiways  and  generdl  aviation 
drnin.igc  iinprovenients. 

FOR  FURTHER  INFORMATION  CONTACT:  Ben 
Guttery.  Southwest  Region  Airports 
Division.  (817)  222-5614. 

Public  Agency:  City  of  Austin,  Austin, 
Texas. 

PFC  Record  of  Decision  Approval 
Date:  ]une  4.  1993. 

Amendment  Number:  93-01-C-()l- 
AUS. 

Amendments:  Revises  PFC  collection 
level  ft-om  $2.00  to  $3.00,  Changes  the 
estimated  charge  expiration  date  from 
June  1.  1995.  to  December  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Betj 
Guttery.  Southwest  Region  Airports 
Division,  (817)  624-5979. 

Issued  in  Washington.  DC.  Mav  2,  1W4 
Donna  Taylor. 

Man(i);(T.  Porsen^^er  Facility  Clniro-'  llninth 
IFR  Doc.  94-11282  Filed  5-9-94;  8:4S  am) 

BILUNG  CODE  4giD-1»-M 


Notice  of  Intent  To  Rule  en  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Miami  International  Airport.  Miami,  FL 

AGENCY:  Federal  Aviation 
Adniiiiistratio.M  (FAA),DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 


SUMMARY:  The  FA  A  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Miami 
International  /\irport'imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 


24212 


Federal  Register  /  Vol.  59.  No.  89  /  Tuesday,  May  10,  1994  /  Notices 


DATES:  Comments  must  be  received  on 
or  before  June  9, 1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office,  9677  Tradeport  Drive,  suite  130. 
Orlando.  Florida  32827-5397. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Gary  J. 
Dellnpa,  Aviation  Director  of  the  Dade 
County  Aviation  Dopartment  at  ihe 
following  addr-.;ss:  Miami  intercjtional 
Airport,  Concourse  E.  Fifth  Floor. 
Miami,  Florid-i  33122. 

Air  carriers  and  foreign  air  cairiers 
may  submit  copies  of  written  con^monts 
previously  provided  to  the  Dade  County 
Aviation  Department  under  section 
158.23  of  Fart  1j3. 

FOR  FURTHER  JNFOKMATION  CONTACT:  Mr. 
Part  Vernace,  Airports  Plans  &  P,-ograms 
Manager.  Orlando  Airports  District 
Office,  9r)77  Tradeport  r>rive.  viii'.e  130. 
Orlando.  F  lorida  32627-5397.  (407) 
648-6303.  The  applicntion  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFOR.MATION:  The  FA.\ 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Miami  International  Airport  undtr  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  May  3.  1994.  the  F.\A  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
Dade  County  Aviation  Department  for 
the  Board  of  County  Commissioners  of 
Dade  County.  Florida  was  substantially 
comph-^te  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  August  27.  1994. 

The  following  is  a  brief  overview  of 
the  application: 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date: 

November  1,  1994 
Proposed  charge  expiration  date:  July 

31. 1996 
Total  estimated  PFC  revenue: 

S64.770.000 
Brief  description  of  proposed  project(s): 
Impose  and  Use  Projects: 

Concourse  A  Phase  lA 

Concourse  A  Phase  IB 

Concourse  A  Phase  1  Apron  & 
Utilities 

Ground  Transportation  Improvements 
(GTI)— C2 


Impose  Only  Projects: 

Concourse  A  Phase  II 

Concourse  A  Phase  II  Apron  & 
Utilities 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ATCO)  Tding 
FA.A  Form  1800-31. 

Any  person  may  mspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Dade 
County  Aviation  Department. 

Issue:!  in  Orlando.  Florida  on  May  3.  1994. 
Charles  E.  Blair, 

Manager.  Orlando  Airpcits  District  Office. 
Soiitfierr.  Pegion. 
IFR  Doc.  94-11230  FiK-d  &-9-94;  8:45  jml 

BILLING  CODE  4310-13-M 


intent  To  Rule  on  Application  To 
l.'npose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Tupelo  .Municipal  Airport — 0.  D. 
Lemons  Field,  Tupelo,  MS 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  u!;e  the 
revenue  from  a  PFC  Pt  Tupelo 
Municipal  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  153). 

DATES:  Comments  must  be  received  on 
or  before  June  10,  1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address: 

FAA/Airports  District  Office.  120  North 
Hangar  Drive,  suite  B.  Jackson.  Mississipp 
39208-2306. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Roger  L. 
Blickensderfer.  Executive  Director  of  the 
Tupelo  Airport  Authority  at  the 
following  address: 

631  Jackson  Ext.,  suite  A.  Tupelo.  Mississippi 
38801. 

Air  carriers  and  foreign  air  carriers 
may  subm.it  copies  of  written  comments 


previously  provided  to  the  Tupelo 
Airport  Authority  under  §  158.23  of  part 
158. 

FOR  FURTHER  INFORMATJON  CONTACT: 
David  Shumate,  Project  Manager,  FAA 
Airports  District  Office,  120  North 
Hangar  Dive,  suite  B,  Jackson, 
Mississippi  39208-2306,  telephone 
number  601-965-4628.  The  application 
may  be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATJCN:  The  FAA 
proposes  to  rale  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Tupelo  Municipal  Airport>  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1090  (Title 
L\  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-50H)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  May  3. 1994.  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
Tupelo  Airpo.rt  Authority  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  partv  153. 

The  FAA  will  approve  or  disapprove 
the  application,  in  whole  or  in  part,  no 
later  than  August  6, 1994. 

The  following  is  a  brief  aver\' lew  of 
the  application: 

Level  of  the  proposed  PFC:  S3.00 

Proposed  charge  effective  date:  August 
1. 1994 

Proposed  charge  expiration  date: 
September  30, 1999 

Total  estimated  PFC  revenue:  S461 .000 

Brief  description  of  proposed  project(s): 
(1)  Reconsti-uct  terminal  ramp 
pavement  (2)  Overlay  and  groove 
asphalt  runway  (3)  Expand  Airport 
Terminal  Building. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  none. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Tupelo  Airport  Authority. 

Issued  in  Jnckson.  Mississippi,  on  May  3. 
1994. 

Elton  E.  Jay, 

Acting  Manager.  Airports  District  Office. 
Southern  Rpgion,  lackson.  Mississippi. 
IFR  Doc.  94-11281  Filed  5-9-94;  8:45  am) 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Nominations  for  the  Trade  and 
Environment  Policy  Advisory 
Committee 

icENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Request  for  Nominations  for  the 
Trade  and  Environment  Policy  Advisor\ 
Cijcmmittee  (TEPAC). 


summary:  By  Executive  Order  12905  of 
March  25.  1994  (59  FR  14733).  the 
President  estabUshed  in  the  Office  of  the 
ignited  States  Trade  Representative 
CL'STR)  a  Trade  and  Environment  Policy 
Advisory  Committee  (TEPAC).  TEPAC  ' 
uiill  be  composed  of  representatives 
f  rpm  environmental  interests  groups, 
ilndustry  (including  the  environmental 
t^hnology  and  environmental  sen  ices 
irtdustries),  agriculture,  services.  non- 
Federal  government  and  consumer 
ibterests.  The  Office  of  the  USTR  is 
re  questing  nominations  to  the  TEPAC. 
li  (tters  of  nomination  should  be  sent  no 
Ipter  than  June  15.  1994  to  Debbie 
teilani  Shon.  Assistant  U.S.  Trade 
Representative  for  Intergovernmental 
Jffairs  and  Public  Liaison.  Office  of  the 
[lited  States  Trade  Representative,  600 
7th  Street.  N\V..  Washington.  DC 
10506. 


POR  FURTHER  INFORMATION  CONTACT: 
Christine  Collins.  Special  Assistant  for 
Public  Liaison.  Office  of  the  United 
States  Trade  Representative  at  (202) 
395-6120. 

BACKGROUND:  By  Executive  Order  12905 
of  March  25. 1994  (59  FR  14733).  the 
President  established  in  the  Office  of  the 
United  States  Trade  Representative 
(USTR)  a  Trade  and  Environment  Policy 
Advisory  Committee  (TEPAC).  The 
TEPAC  will  provide  the  USTR  with 
policy  advice  on  issues  involving  trade 
\  amd  the  environment  and  will  review 
'trade  agreements  to  advise  whether  and 
to  what  extent  the  agreement  promotes 
tlie  interests  of  the  United  States.  The 
Committee  should  be  broadly 
representative  of  the  key  sectors  and 
groups  of  the  economy  with  an  interest 
in  trade  and  envijonmental  policy 
issues. 
Debbie  Leilani  Shon, 

Assistant  U.S.  Trade  Heprest'ntctiw  for 
littergoi-emmental  Affairs  and  Public  Liaison. 
(i^R  Doc.  94-11381  Filed  5-&-94.  8  45  am] 

BILUNG  CODE  3190-01-M 


President's  Advisory  Committee  for 
Trade  Policy  and  Negotiations  and 
Intergovernmental  Policy  Advisory 
Committee  Meeting 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  closed  meeting.  The 
May  10.  1994  joint  meeting  of  the 
President's  Advisor)'  Committee  for 
Trade  Policy  (ACTPN)  and  the 
Intergovernmental  Policy  Advisory 
Committee  (ICPAC)  wilfbe  closed  to  the 
public. 

SUMMARY:  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy. 
Pursuant  to  section  2155(0(2)  of  title  19 
of  the  United  States  Code.  I  have 
determined  that  this  meeting  v\-ill  be 
concerned  with  matters  the  disclosure 
of  which  would  seriously  compromise 
the  Govem.ment's  negotiating  objectives 
or  bargaining  positions. 
DATES:  The  meeting  is  scheduled  for 
May  10. 1994.  unless  otherwise  notified. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Old  Executive  Office  Building. 
Executive  Office  of  the  President,  from 
12  p.m.  until  3:30  pm  unless  otherwise 
notified. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Collins.  Special  Assistant  for 
Public  Liaison.  Office  of  the  United 
States  Trade  Representative,  Executive 
Office  of  the  President  at  (202)  395- 
6120). 

Debbie  Leilani  Shon, 

AssistnrI  U.S.  Trade  Heprpsentatiw  for 
Intergovernmental  Affairs  and  Public  Liaison. 
IFR  Doc.  94-1 1 382  Filed  5-9-94;  8  45  ami 

BILUNG  CODE  3190-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Loan  Guaranty:  Percentage  To 
Determine  Net  Value 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 


SUMMARY:  This  notice  provides 
information  to  participants  in  the 
Department  of  Veterans  Affairs  (VAj 
loan  guaranty  program  concerning  the 
percentage  to  be  used  in  determining 
whether  the  Secretary  will  accept 
conveyance  of  a  foreclosed  property. 
The  new  percentage  is  11.19  percent. 
EFFECTIVE  DATE:  The  new  percentage  is 
effective  December  10,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Leonard  A.  Levy,  AssLsiant  Director 
for  Loan  Management  (261).  Loan 
Guaranty  Service.  Veterans  Benefits 


Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue.  N\V. 
Washington.  DC  20420.  (202)  233-3068. 

SUPPLEMENTARY  INFORMATION:  VA 
regulations  concerning  the  payment  of 
loan  guaranty  claims  are  set  forth  at  38 
CFR  36.4300',  et  seq.  The  formulas  for 
determining  whether  VA  will  offer  the 
lender  an  election  to  convey  the 
property  to  VA  are  set  forth  at  38  CFR 
36.4320.  A  key  component  of  this  is  the 
"not  value"  of  the  property  to  the 
Government,  as  defined  in  38  CFR 
36.4301.  Essentially,  "net  value"  is  the 
fair  market  value  of  the  property,  minus 
the  total  of  the  costs  the  Secre'.ar)- 
estimates  would  be  incurred  by  VA 
resulting  from  the  acquisition  and 
disposition  of  the  property  for  prope.rty 
taxes,  assessments,  liens,  property 
maintenance,  administration  and  resale. 
Each  year  VA  reviews  the  average 
operating  expenses  incurred  for 
properties  acxjuired  under  38  CFR 
36.4320  which  were  sold  during  the 
preceding  three  fiscal  years  and  the 
average  administrative  cost  to  the 
government  associated  with  the 
property  management  activity. 
Administrative  cost  is  ba.sed  on  the 
average  holding  time  for  properties  sold 
during  the  preceding  fiscal  year. 
Property  improvement  expenses  are 
estimated  on  an  individual  case  basis  at 
the  time  the  net  value  is  estimated.  VA 
also  includes  in  the  new  value 
calculation  an  amount  eaual  to  the  gain 
or  loss  experienced  by  VA  on  the  resale 
of  acquired  properties  during  the  prior 
fiscal  year. 

VA  annually  updates  the  "net  value" 
percentage  and  publishes  a  notice  of  the 
new  percentage  in  the  Federal  Register. 
For  Fiscal  Year  1993.  the  percentage 
was  14.16  percent.  For  Fiscal  Year  1994. 
the  percentage  will  be  11.19  percent, 
based  up>on  the  operating  expenses 
incurred,  exclusive  of  estimated 
property  improvement  expenses  which 
are  accounted  for  separately  in  each 
case,  for  Fiscal  Years  1991.  1992.  and 
1993.  and  property  resale  experience  for 
Fiscal  Year  1993.  Accordingly.  VA  will 
subtract  11.19  percent  for  the  fair 
market  value  of  the  property  to  be 
foreclosed  in  order  to  arrive  at  the  "net 
value"  of  the  property  to  VA.  This  new 
percentage  will  be  used  in  "net  value" 
calculations  made  by  VA  on  and  after 
December  10.  1993. 

Approved:  April  28.  1994. 
(esse  Brown, 

Secretary  of  Veterans  Affairs. 
IFR  Doc.  94-11146  Filed  5-9-94.  8  45  ami 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  59.  No.  89 
Tuesday,  May  10,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  ttie  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b<e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  12:00  noon.,  Monday. 
May  16,  1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
N\V..  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Federal  Reserve  Bank  and  Branch 
director  appointments. 

2.  Proposals  regarding  a  Federal  Resen-e 
Bank's  building  requirements. 

3.  Personnel  actions  (appwintnients. 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  .May  6.  1994. 
WUliam  W.  Wiles. 
SecKtary  of  the  Board. 
(FRDoc  94-11385  Filed  5-6-94;  11:26  am) 

BILXJNG  CODE  S210-0t-P 

LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Audit  and  Appropriations  Committee 
Meeting 

TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Ehrectors  Audit 
and  Appropriations  Committee  will 
meet  on  May  13, 1994.  The  meeting  will 
commence  at  9:00  a.m. 

PLACE:  Occidental  Grand  Hotel,  75 
Fourteenth  Street,  Ballroom  1,  Atlanta, 
Georgia  30309.  (404)  881-9898. 
STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 
Open  Ses.sion 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes  of  April  15,  1994 

Meeting 


3.  Consideration  and  Review  of  Budget  and 

Exfjenses  for  the  Six-Month  Period 
Ending  March  31.  1994 

4.  Consideration  and  Review  of  E.xpensc 

Projections  for  the  Period  of  April  1. 
1994  to  September  30.  1994 

a.  Consideration  of  Possible  Need  for 
Internal  Budgetary  Adjustment 

b.  Consideration  of  Possible  Reallocation  of 
Fiscal  Year  1994  Consolidated  Operating 
Budget 

5.  F'resentation  on  the  Project  Advisory 

Group's  Recommendations  for 
Corp)oration  Priorities  in  Allocation  of  its 
Fiscal  Year  1995  Appropriation 

6.  Consideration  of  the  Inspector  General's 

Process  and  Criteria  for  Selection  of  the 
Corporation's  Auditor  for  Fiscal  Year 
1994 

7.  Consideration  of  the  Contractual  Nature  of 

the  Inspedor  General's  Emplo\Tnent 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie  9202)  336-8800 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  Issned:  May  6.  1994. 
Patricia  D.  Batie. 
Corporate  Secretary. 
(FR  Doc.  94-11479  Filed  5-6-94;  3:55  ami 

BILUNa  CODE  70S<M)1-M 

LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Operations  and  Regulations  Committee 
Meeting 

TIME  AND  DATE:  The  Legal  Ser\ices 
Corporation  Board  of  Directors 
Operations  and  Regulations  Committee 
will  meet  on  May  13, 1994.  The  meeting 
will  commence  at  9:00  a.m.  It  is 
anticipated  the  substantive  portion  of 
the  open  session  (i.e..  deliberation  of 
agenda  item  number  5)  will  commence 
at  approximately  10:00  a.m. 
PLACE:  Occidental  Grand  Hotel,  75 
Fourteenth  Street,  Atlanta.  GA  30309. 
(404) 881-9898. 

STATUS  OF  MEETING:  Open,  except  that 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  vote,  to  be  solicited  prior 
to  the  meeting,  of  a  majority  of  the 
Board  of  Directors.  Should  the 
aforementioned  majority  vote  to  close 
all  or  a  portion  of  the  meeting  be 
obtained,  the  Committee  will  hear  the 
report  of  the  General  Counsel  on 
litigation  to  which  the  Corporation  is  or 


may  become  a  party.  In  addition,  the 
Committee  will  consider  and  act  on 
internal  personnel  and  operational 
matters  related  to  the  Executive  Office, 
the  Office  of  the  General  Counsel,  the 
Office  of  Administration,  and  the  Office 
of  Human  Resources/Equal 
Opportunity,  the  four  offices  of  the 
Corporation  under  the  Committee's 
purview.  Finally,  the  Committee  will 
consider  for  approval  the  minutes  of  the 
executive  session(s)  held  on  April  15, 
1994.  The  closing  will  be  authorized  by 
the  relevant  sections  of  the  Government 
in  the  Sunshine  Act  |5  U.S.C.  Sections 
552b(c)(2),  (6),  and  (10)|,  and  the 
corresponding  regulation  of  the  Legal 
Services  Corporation  (45  CFR  Section 
1622.5  (a),  (e).  and  (h)].i  The  closing 
will  be  certified  by  the  above-cited 
provisions  of  law.  A  copy  of  the  General 
Counsel's  certification  will  be  posted  for 
public  inspection  at  the  Corporation's 
headquarters,  located  at  750  First  Street. 
NE.,  Washington.  DC  20002.  in  its 
eleventh  Hoor  reception  area,  and  will 
otherwise  be  available  upon  request. 

MATTERS  TO  BE  CONSIDERED: 
Open  Session 

1.  Approval  of  ,\genda 
Closed  Session 

2.  Approval  of  Minutes  of  April  15.  1994 

Executive  Session 

3.  Consider  and  Act  on  General  Counsel's 

Rejxjrt  on  Litigation  to  Which  the 
Corporation  is  or  May  Become  a  Party 

4.  Consider  and  Act  on  Internal  Personnel 

and  Operational  Matters 

Open  Session:  (Resumed) 

5.  Approval  of  MefJtings  of  April  15.  1994 

Meeting 

6.  Panel  Presentation  on  Diversity  In  the 

Workplace  In  the  Legal  Ser\'ices 
Community 

7.  Consider  Update  on  the  Reauthorization 

Legislative  Process 

8.  Consider  and  Act  on  Proposed 

Amendments  to  Part  1607  of  the 
Corporation's  Regulations 

9.  Consider  and  Act  on  Whether  to  Publish 

Proposed  Changes  to  Part  1607  of  the 
Corporation's  Regulations  for  Public 
Comment 

10.  Public  Comment 

11.  Consider  and  Act  on  Other  Business 


'  As  lo  the  Committee's  consideration  and 
a'^jproval  of  the  draft  minutes  of  the  executive 
sc.ssion(.s)  held  on  she  atx>ve-notcd  date(sl  the 
clasing  is  authorized  a.o  noted  in  the  Federal 
Register  notice(s)  corresponding  to  that'lhose 
Coni.Tiittee  mecti.ng(s). 
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CONTACT  PET^ON  FOR  INFORMATION: 

Patricia  Batie  (202)  336-6800. 

J  Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
iiiTpairments. 

individuals  who  have  a  disability  and 
n  *d  an  accommodation  to  attend  the 
n  feting  may  notify  Patricia  Batie  at 
f:02)  336-e800. 

DHteri  Issued:  May  6.  1994. 
Patricia  D.  Batie, 

C  ifpcrc.te  SecTftary. 

IhR  Doc.  94-11480  Filed  5-6-94;  3;55  pnij 

BlLtrNG  CODE  7D50-01-M 

LEbAL  SERVICES  CORPORATION  BOARD  OF 

DIRECTORS 

Pt-ovision  for  the  Delivery  of  Legal 

Sprvices  Committee  Meeting 

TWE  AND  DATE:  The  Legal  Services 

Corporation  Board  of  Directors 

Provision  for  the  Delivery  of  Legal 

Si;r\'ices  Committee  will  meet  on  May 

10.  1994.  The  meeting  will  commence  at 

gjoo  a.m. 

pIacE:  Occidential  Grand  Hotel.  75 

Fourteenth  Street.  Ballroom  3.  Atlanta. 

GiBorgia  30309.  (404)  881-9898. 

StATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 
Open  Session 

1,  Approval  of  Agenda 

2,  Approval  of  Minutes  of  April  15.  1994 
!     Meeting 

:t.'  Status  Report  b\  the  Director  of  the  Offia^s 
I     of  Program  Senices  and  Progra;n 

EvaUialion,  Analysis  and  Review 
4i  Status  Reports  on  FhT>gress  of  the  PICA  and 

Delivery  Workgroups 
presentation  on  the  Advocacy  Efforts  of 

Legal  Ser\'ices  Providers  in  the  State  of 

Georgia 
ft:  Presentation  by  Representative  of  the 

Health  Law  Task  Force  of  the  SE  Region 
7.  Update  on  the  National  Support  Planning 

Process 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
n^^de  available  in  alternate  formats  to 
aicomm.odate  visual  and  hearing 
impairments. 

[individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(^02) 336-8800. 

iDate  Issued:  May  6.  1994 

Patricia  D.  Batie. 

Corporate  Secretary. 

IHR  Doc.  94-11481  Filed  5-6-94;  3:55  pm] 

BILLING  CODE  TOSO-CI-M 

LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Meeting 


TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors  will 
meet  on  May  13.  1994.  The  meeting  will 
commi^nce  at  2:00  p.m. 

PLACE:  Occidental  Grand  Hotel.  75 
Fourteenth  Street.  Ballroom  2,  Atlanta. 
Georgia  30309.  (404)  881-98&8. 

STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  vote  of  a  majority  of  the 
Board  of  Directors  to  hold  an  executive 
session.  At  the  closed  session,  in 
accordance  with  the  aforementioned 
vote,  the  Board  will  consult  with  the 
Inspector  General  on  internal  personnel, 
operational  and  investigative  matters. 
The  Board  will  also  consult  with  the 
President  on  internal  personnel  and 
operational  matters.  Finally,  the  Board 
will  deliberate  regarding  internal 
personnel  and  operational  matters.  The 
closing  will  be  authorized  by  the 
relevant  sections  of  the  Government  in 
the  Sunshine  Act  [5  U.S.C.  Sections 
552b{c)(2)(5),  (6),  and  (7)1.  and  the 
corresponding  regulation  of  the  Legal 
Services  Corporation  |45  C.F.R.  Section 
1622.5(a).  (d)  (e).  and  (fjl.  The  closing 
will  be  certified  by  the  Corporation's 
General  Counsel  as  authorized  by  the 
above-cited  provisions  of  law.  A  copy  of 
the  General  Counsel's  certification  will 
be  posted  for  public  inspection  at  the 
Corporation's  headquarters,  located  at 
750  First  Street.  N.E..  Washington.  D.C.. 
20002,  in  its  eleventh  floor  reception 
area,  and  will  otherwise  be  available 
upon  request. 

MATTERS  TO  BE  CONSIDERED: 
Open  Session 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes  of  April  16, 1994 

Meeting 

3.  Welcoming  Remarks  by  Harold  C.  Clarke. 

Chief  Justice  (Ret.),  Supreme  Court  of 
Georgia 

4.  Presentation  by  Representatives  of  the 

Legal  Services  Cximmunity  Regarding  the 
Provision  of  Legal  Services  to  Clients  in 
the  State  of  (Georgia 

5.  Chairman's  and  Memlnirs'  Reports 
6  President's  Report 

7.  Consider  and  Act  on  Operations  and 

Regulations  Committw  Report 

8.  Consider  and  Act  on  Provision  for  the 

Deliver)-  of  Legal  Services  CommittiH- 
Report 

9.  Consider  and  Act  on  .Audit  and 

Appropriations  Committw  Report 
a.  Consideration  of  the  Insp>ecicr  General's 
Process  and  Criteria  for  Selection  of  the 
Corporation's  Auditor  for  Fiscal  Year 
1995 

10.  Consider  and  Act  on  Presidential  Searc:h 

Committee  Report 

11.  Inspector  General's  Report 


Closed  Session 

12  Consultation  b>  Board  with  the  President 
on  Internal  Personnel  and  O^.t-rdtional 
Matters 

13.  Consider  and  Ad  on  Internal  Personnel 

and  Operational  Matters 

14.  Consultation  by  Board  with  the  Inspector 

General  on  Internal  Personnel. 
Operational  and  Investigative  MatttTs 

Open  Session:  (Resumed) 

15.  Public  Comment 

16.  Consider  and  Act  on  Ot'ner  Business 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accom.modation  to  attend  ihe 
meeting  may  notify  Patrida  Batie  at 
(202) 336-8800. 

Date  Issued:  May  6. 1994 
Patricia  D.  Batie. 

Corporate  Secretary. 

IFR  Doc.  94-1 14B2  Filed  5-«-94;  3:55  pml 

BILUNG  COOC  ?0S(M)1-M 

LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Presidential  Search  Committee  Meeting 
TIME  AND  DATE:  A  meeting  of  the  Legal 
Services  Corporation  Board  of  Directors 
Presidential  Search  Committee  will  be 
held  on  May  14,  1994.  The  meeting  will 
commence  at  8;30  a.m. 
PLACE:  Occidental  Grand  Hotel.  75 
Fourteenth  Street.  Dali  Room.  Atlanta 
GA  30309,  (404)  881-9898. 
STATUS  OF  MEETING:  Open,  except  that 
part  of  the  meeting  may  be  closed 
pursuant  to  a  vote,  to  be  solicited  prior 
to  the  meeting,  of  a  majority  of  the 
Board  of  Directors.  Should  the 
aforementioned  majority  vote  to  close 
all  or  a  portion  of  the  meeting  be 
obtained,  the  Committee  will,  with  its 
Advisor)'  Committee,  consider  the 
qualifications  of  candidates  for  the 
position  of  President  of  the  Corporation. 
In  addition,  tlie  Committee  will 
consider  for  approval  the  minuies  of  the 
executive  .session(s)  held  on  March  12. 
1994  and  April  14.  1994. i  The  closing 
will  be  authorized  by  the  relevant 
sections  of  the  Government  in  the 
Sunshine  Act  |5  U.S.C.  Sections 
552b(c)(2)  and  (6)],  and  the 
corresponding  regulation  of  the  Lc^gal 
Services  Corporation  [45  C.F.R.  Section 
1622.5(a)  and  (e)l.  The  closing  will  be 


'  .'Xs  to  the  Comniiliee's  consideraiion  and 
approval  of  the  draft  minuies  of  the  i-xpt  utive 
w.ssionfs)  held  on  the  above-noted  date'.s).  the 
closing  is  authorized  as  noted  in  Ihe  Federal 
RpRisler  notice(s)  corresponding  to  thal/lho!>e 
Committee  meering{s). 
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certified  by  the  Corporation's  General 
Counsel  as  authorized  by  the  above- 
cited  provisions  of  law.  A  copy  of  the 
Genera!  Counsel's  certification  will  be 
posted  for  public  inspection  at  the 
Corporation's  headquarters,  located  at 
750  First  Street.  N.E..  Washington,  DC. 
20002.  in  its  eleventh  floor  reception 
area,  and  will  otherwise  be  available 
upon  request. 

MATTEflS  TO  BE  CONSIDERED: 

Open  Ses.sion 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes  of  April  14.  19<)4 

Meeting 

Closed  Session 

3.  Approval  of  Minutes  of  March  12.  199-1 

Executive  Session 

4.  Approval  of  Minutes  of  April  14,  1994 

5.  Cftnsider,  With  Advisory  Committco. 

Qualifications  of  Candidates  for  the 
Position  of  President  of  the  Corpordtion. 

Open  Session 

fi.  Consider  and  Act  on  Other  Business 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  D.  Batie.  Executive  Office.  (202) 
336-8800. 

Upon  request,  meeting  notice  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  Issued:  May  6.  1994. 
Patricia  D.  Batie, 
Corporate  Secretary 
jFR  Doc  94-11483  Filed  5-6-94:  3:55  pm) 

BILUNO  CODE  70i0-O1-M 


NATIONAL  CREDIT  UNION  ADMINISTRATION 

TIME  AND  date:  2:00  p.m.,  Thursday. 
May  12,  1994. 

PLACE:  Festival  Center,  1640  Columbia 
Road,  N\V.,  Washington,  DC. 

STATUS:  Open. 

BOARD  BRIEFINGS: 

1.  Insurdnte  Fund  Report. 

2.  Legislative  Update. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  Final  Rule:  Amendments  to  Section 
701.32.  NClJA's  Rules  and  Regulations, 
Nonmcmber  Def)osits. 

3.  Final  Interpretive  Ruling  and  Policy 
State.-nent  on  Chartering  and  Field  of 
Membership. 

TIME  AND  DATE:  9:00  a.m.,  Thursday,  May 
12,  1994. 


PLACE:  Board  Room.  7th  Floor,  Room 

7047;  1775  Duke  Street.  Alexandria, 

\'irginia  22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Appro\a!  of  Minutes  of  Prtvious  Clo.s<!d 
Meetings. 

2.  Apf>eal  by  Credit  Union  of 
Determination  under  Part  701.  NCUAs  Rules 
and  Regulations.  Closed  pursuant  to 
exemption  (8). 

3.  Delegation  of  Authority  Closed  pursuant 
to  exemptions  (8)  and  (9)(B'). 

4.  Personnel  Policies.  Closed  pursuant  to 
exemption  (2). 

RECESS:  10:.30a.m. 

FOR  MORE  INFORMATION  CONTACT:  Becky 

Baker,  Secretary  of  the  Board, 

Telephone  (703')  513-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

IFR  Doc.  94-11344  Filed  5-6-94:  9:01  ami 

BILLING  CODE  7U5-01-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  May  9, 16,  23.  and  30, 

1994. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike,  Rockville. 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  May  9 

Monday.  May  9 
2:30  p.m. 

Discussion  of  Salem  I'nit  1  Restart  (Public 
Meeting) 

|Q)ntaci:  |ohn  White.  215-337-5114) 

Wednesday,  May  1 1 

3:30  p.m. 
Affmr.ation/Discussion  and  Vote  (Public 
Mt  eting)  (if  needed) 

Week  of  May  16— Tentative 

Wednesday.  May  1 8 
11:30  a.m. 
Affirmation.'Discussion  and  Vole  (Public 

Meeting) 
a.  Minor  Procedural  Rule  Change  on  Time 
for  Requesting  a  Hearing  Under  Part  2, 
Subpart  L 
(Contact:  Peter  Cj-ane.  301-504-1622) 

Friday.  .May  20 

1000  a.m. 
Briefing  on  Status  of  Thermo-Lag  (Public 

Meeting) 
(Contact:  Ashok  Thadani,  301-504-1274) 
1:00  p.m. 
Briefing  by  Nuclear  Safety  Research 
Review  Committee  (NSRRC)  (Public 
Meeting) 
(Contact:  George  Segc.  301—492-3904) 

Week  of  May  23— Tentative 

Wednesday.  May  25 
3.30  p.m. 


AfHrmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  Nf ay  30— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  May  30. 

ADDITIONAL  INFORMATION:  By  a  4-0  vote 
en  May  6,  the  Commission  determined 
pursuant  to  U.S.C.  552b(e)  and 
§  9.107(a)  of  the  Commission's  rules  that 
"Discussion  of  Salem  Unit  1  Restart  " 
(Public  Meeting)  be  held  on  May  9.  and 
on  less  than  one  week's  notice  to  the 
public. 

Note:  Affirmation  sessions  are  initioily 
schtdulcd  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementarv  notice  is 
provided  inaccordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  add<.'d 
to  the  mining  agenda.  If  there  is  no  specific 
subject  listi^d  for  affirmation,  this  means  th.it 
no  item  has  as  yet  been  identified  as 
nxjuiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meeting 
call  (Recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill  (301)  504-1661. 

Dated:  May  6,  1994. 
William  M.  Kill.  Jr., 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

IFR  Doc.  94-11438  Fii»^d  5-6-94;  2:0"  pml 
BILLING  COCE  7S9O-01-M 

UNITED  STATES  INSTITUTE  OF  PEACE 

DATEVTIME:  Thursday,  7:00  p.m..  May  19, 
1994— Saturday,  1:00  p.m..  May  21,' 
1994. 

LOCATION:  Airlie  Conference  Center, 
Airlie,  Virginia. 

STATUS:  (Open  Session) — Portions  may 
he  closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5,  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act,  Public  Law  98-525. 

AGENDA:  Approval  of  Minutes  of  the 
Sixty-fourth  Meeting  of  the  Board  of 
Directors;  Chairman's  Report: 
President's  Report;  General  Issues; 
Selection  of  1994  National  Peace  Essay 
Contest  Winners;  Annual  Program 
Review. 

CONTACT:  Mr.  Gregory  McCarthy. 
Director,  Public  Affairs  and  Information, 
Telephone;  (202)  457-1700. 

Dated:  May  6,  1994. 

Charles  E.  Nelson, 

Executive  Vice  President.  United  States 
Institute  of  Peace. 

IFR  Dck:.  94-11354  Filed  5-6-94:  10:18  ami 

BILLING  CODE  3155-01-M 


24217 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  correctidhs  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appfopriata  document  categories 
efeewhere  In  the  issue. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1240 

[AMS-FV-93-704C] 
RIN  0581-AB23 

Honey  Research,  Promotion,  and 
Consumer  Information  Order  and 
Rules  and  Regulations  Issued 
Thereunder;  Termination  of  Order 
Provision  and  Conforming  Correction 
of  the  Rules  and  Regulations 

Correction 

In  rule  document  94-10220  beginning 
on  page  22492  in  the  issue  of  Monday, 
May  2.  1994,  in  the  third  column,  under 


Federal  Register 

Vol.   59.  No.  89 

Tuesday.  Mav  10.  1994 


DATES,  in  the  last  line,  "Mav  2.  1994' 
should  read  "June  1 , 1 994". 

BILUNG  CODE  1SOS-01D 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
Royalty-in-Kind  (RIK)  Program 

Correction 

In  notice  document  94-9721 
beginning  on  page  19207  in  the  issue  of 
Friday,  April  22,  1994.  make  the 
following  correction: 

On  page  19208.  in  the  third  colunm. 
in  the  second  full  paragraph,  in  the 
second  line,  "to"  should  road  "not". 

BILUNO  CODE  1SC5-01-0 


«■  am 

•^^ ^ 

iv  ■■                ■■ 

■1  ■•                ■■ 


Tuesday 
May  10,  1994 


Part  li 


Department  of 
Agriculture 


Food  Safety  and  Inspection  Service 


9  CFR  Part  317  et  al. 
Nutrition  Labeling;  Use  of  "Healthy"  and 
Sinriilar  Terms  on  Meat  and  Poultry 
Product  Labeling;  Final  Rule 
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DEPARTMENT  OF  AGRICULTURE 
Pood  Safety  and  Inspection  Service 

9  CFR  Parts  317  and  381 

[Docket  No.  91-006F-HLTH] 
RIN  0583~AB34 

Nutrition  Latjeling;  Use  of  "Healttiy" 
and  Similar  Terms  on  Meat  and  Poultry 
Product  Labeling 

AGENCY:  Food  Safety  and  Inspection 
Senice.  USDA. 
action:  Final  rule. 

summary:  The  Food  Safety  and 
Lnspection  Service  (FSIS)  is  amending 
the  Federal  meat  and  poultrj'  products 
inspection  regulations  to  permit  the  use 
of  the  term  "healthy"  or  any  other 
derivative  of  the  term  "health,"  such  as 
"healthful"  or  "healthier,"  on  the 
labebng  of  meat  and  poultry  products. 
FSIS  is  taking  this  action  to  provide 
consumers  with  accurate,  informative 
lal)e!ing  on  meat  and  poultry  products 
that  conforms  with  such  labeling  on 
other  foods.  This  final  rule  provides  a 
definition  for  the  implied  nutrient 
content  claim  "healthy"  for  individual 
foods  and  meal-type  products,  and  is 
designed  to  parallel  the  definition 
issued  by  the  Food  and  Drug 
Administration  (FDA)  for  other  foods. 
EFFECTIVE  DATE:  November  10, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Edwards,  Director,  Product 
Assessment  Division,  Regulatory 
Programs,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  (202)  254-2565. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

FSIS  has  examined  the  economic 
implications  of  its  final  rule  on  use  of 
the  term  "healthy"  and  any  other 
derivative  of  the  terra  "health"  on  the 
labeling  of  meat  and  poultry  products, 
as  required  by  Executive  Order  12866. 
FSIS  has  determined  that  this  final  rule 
is  economically  significant  for  purposes 
of  Executive  Order  12866. 

Regulatory  Options 

1.  No  Definition.  FSIS  could  choose 
not  to  define  the  term  "healthy." 
However,  in  its  nutrition  labeling  final 
rule  issued  on  January  6,  1993,  FSIS 
determined  that  the  term  "healthy"  is 
an  implied  nutrient  content  claim.  If 
FSIS  does  not  define  the  term 
"healthy,"  its  use  on  labeling,  except  on 
those  products  using  the  claim  in  their 
brand  name  prior  to  November  27,  1991, 
or  in  a  non-nutritional  conte.xt,  would 
misbrand  the  food.  This  option  would 


result  in  large  costs,  including  labeling 
costs,  and  a  valuable  signal  used  by 
consumers  to  alert  them  to  foods  that 
may  assist  them  in  meeting  dietary  goals 
would  be  lost. 

FSIS  could  alternatively  decide  to 
propose  to  reverse  its  previous 
determination  that  use  of  the  term 
"healthy"  is  an  implied  nutrient  content 
claim..  However,  FSIS  could  only  make 
such  an  amendment  if  it  were 
persuaded  that  its  original 
determinations  were  in  error.  FSLS  did 
not  receive  any  information  that  would 
support  such  a  conclusion. 
Furthermore,  such  an  action  would 
require  separate  rulemaking,  and  would 
not  take  effect  until  well  after  the 
effective  date  of  the  nutrition  labeling 
regulations.  Therefore,  until  FSIS 
published  a  final  rule,  this  alternative 
would  have  the  same  impact  as  not 
defining  the  term  "healthy" 

2.  Different  Definition  Than  Proposed. 
FSIS  could  determine  that  an  alternative 
definition  for  the  term  "healthy"  would 
be  more  appropriate  that  that  which  was 
proposed.  FSIS  and  FDA 
simultaneously  published  proposals 
that  would  define  the  term  "healthy." 
However,  the  definitions  were  different. 
FSIS  proposed  to  link  the  definition  of 
the  term  "healthy"  to  the  definition  for 
the  nutrient  content  claim  "lean"  with 
'  n  added  sodium  restriction. 
Consequently,  there  would  be  limits  for 
fat,  saturated  fat.  cholesterol,  and 
sodium.  FDA  proposed  a  definition  that 
linked  the  term  "healthy"  to  definitions 
for  the  nutrient  content  claims  "low  fat" 
and  "low  saturated  fat"  with  restrictions 
en  cholesterol  and  sodium. 

There  was  overwhelming  agreement 
among  commenters  that  if  "healthy"  is 
dsfined,  both  FSIS  and  FD.\  should 
adopt  uniform  criteria  so  as  not  to 
undermine  the  benefits  consumers  will 
ultimately  reafize  through  application  of 
the  same  definiuon. 

Costs  of  the  Final  Regulations 

FSIS  has  identified  27  uses  of 
"healthy"  or  derivatives  of  the  term 
"health"  in  brand  names,  trade  names, 
product  lines,  or  prominent  displays  on 
labeling  of  meat  and  poultry  products. 
This  information  was  obtained  by  a 
search  of  the  FSIS  files  from  its  prior 
label  approval  system.  The 
manufacturers  of  these  products  include 
five  large  companies  with  annual  sales 
of  over  $50  million  and  an  estimated  20 
medium-size  companies  with  annual 
sales  between  $5  million  and  $50 
million.  FSIS  has  not  identified  usage  of 
"healthy"  on  labeling  by  small 
companies  with  annual  sales  of  less 
than  $5  million.  However,  based  on  the 
percentage  of  medium-size  companies 


using  the  term,  FSIS  estimates  that 
possibly  38  small  companies  might  use 
"healthy"  or  derivatives  of  the  term 
"health"  on  product  labeling.  FSIS's 
Final  Regulatory  Impact  Analysis  (FRIA) 
for  nutrition  labeling  estimates  that 
large  companies  average  250  labels  per 
company  and  2.3  average  labels  per 
product;  medium  companies  average  80 
labels  per  company  and  2  average  labels 
per  product;  and  small  companies 
average  30  labels  per  company  and  1.5 
average  labels  per  product.  Based  on 
this  information,  FSIS  found  that  at 
most  a  total  of  3,990  labels  and  2.100 
products  could  be  affected  by  the  final 
rule.  However,  FSIS  expects  that  a  much 
lower  number  of  labels  will  be 
influenced. 

Manufacturers  of  products  not 
meeting  the  definition  of  "healthy"  have 
three  options  to  bring  their  products 
into  compliance  with  the  regulations: 
Reformulate,  cease  marketing,  or  relabel. 
Of  these  three  options,  complete 
reformulation  would  be  the  most 
expensive.  Assuming,  as  an  upper 
bound  for  total  costs  to  the  industry',  all 
the  estimated  2,100  products  that  might 
be  affected  had  to  be  completely 
reformulated,  the  total  costs  to 
companies  based  on  initial  analytical, 
administrative,  printing,  and  inventory 
costs  for  an  18-month  implementation 
period  presented  in  the  FRIA  would  be 
$33.1  million  for  large  companies,  S18.9 
million  for  medium  companies,  and 
S3. 6  million  for  small  companies.  Not 
all  labeling  will  be  affected  and  some 
products  could  be  reformulated  with 
minimal  cost. 

FSIS  examined  data  for  61  meals  from 
a  leading  brand  name  producer.  These 
meals  weighed  between  7  and  13.5 
oimces.  Of  these,  49  (80  percent)  are 
FSIS-regulated  products,  and  12  are 
regulated  by  FDA.  Nutrient  values  were 
compared  to  criteria  for  maximum  fat, 
saturated  fat,  and  cholesterol  levels  that 
meet  the  "healthy"  definition  for  meals. 
Only  three  meals  failed  to  meet  the  lipid 
cutcff  levels.  The  three  meals — meat 
loaf,  chicken  enchilada,  and  an  FDA- 
regulated  manicotti — failed  by 
exceeding  the  saturated  fat  cutoff  level. 
Meal  sodium  contents  ranged  from  220 
to  580  milligrams  in  the  61  meals  so  that 
all  could  meet  the  1994  ma.ximum  level 
of  600  milligrams  per  serving.  When 
compared  to  the  1997  phase-in  criterion 
of  480  milligrams,  17  meals  (28  percent) 
failed  the  sodium  test.  On  the  other 
hand,  72  percent  did  meet  the  level. 

FSIS  staff  went  to  grocery  stores  to 
record  current  label  values  for  other 
FSIS  meal  products  labeled  "heahhy" 
and  obtained  information  on  16 
additional  meals  beyond  those  of  the 
leading  brand.  When  these  16  meals 
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were  compared  to  the  cutoff  level  for  fat 
components,  four  failed  by  only  small 
amounts.  The  majority  did  not  meet  the 
1994  sodium  limit  of  600  milligrams. 

Based  on  the  data  reviewed.  FSIS 
beliei'ps  many  meals  can  easily  meet  tlie 
"heajtiiy"  definition  for  fat,  saturated 
fat.  ar.d  cholesterol  levels.  FSIS  also 
believes  all  meals  can  be  formulated  to 
meet  [the  1994  sodium  criterion  of  600 
milligrams  per  serving.  Regarding  the 
1997  Iphase-in  criterion  of  480 
niilli|rams.  72  percent  of  the  leading 
brand  meals  meet  that  criterion  now. 
This  indicates  that  it  is  technologically 
feasible  to  formulate  products 
acceptable  to  current  consumer  taste. 

Individual  processed  meat  ajid 
poultry  products,  such  as  luncheon 
meats  and  frankfurters,  will  have  more 
difficulty  meeting  the  criteria. 
Generally,  individual  processed  meat 
and  fjoultry  products  can  meet  the  fat. 
saturated  fat.  and  cholesterol  levels 
when  the  reference  amounts  are  less 
than  2  ounces  or  if  they  do  not  contain 
too  much  meat  or  poultry  when  the 
refereince  amounts  are  over  8  ounces. 

Of  ^bout  100  individual  food  product 
types  ifbr  which  minimum  meat  and/or 
poultT)'  contents  are  established  by 
FSIS's  "Standards  and  Labeling  Policy 
Book,"  FSIS  estimates  that 
approximately  one-half  could  not  be 
labeled  as  "healthy"  if  made  with  lean 
meat  or  poultry  to  meet  the  minimum 
meat  or  poultry  content.  However,  this 
still  leaves  many  individual  food 
product  types  with  the  potential  to  be 
labeled  "healthy."  Furthermore,  more 
foods  could  be  so  labeled  if  made  with 
extra-lean  meat  or  made  as 
nonst^ndardized  versions  with  less 
meat  or  poultry  content. 

FSIS  also  examined  current  labeling 
values  for  individual  food  products  now 
carrying  the  term  "healthy"  in  the  brand 
name.  All  luncheon  meats  met  the  fat 
criterib;  most  did  not  meet  the  1994 
sodium  criterion  of  480  milligrams  per 
reference  amount  and  labeled  serving, 
although  they  were  not  far  off  None  of 
the  products  were  close  to  the  360 
miUigtam  criterion  for  1997.  Most  soups 
met  the  fat  criteria,  but  would  need 
some  reformulation  to  meet  the  current 
sodium  standard,  and  would  require 
major  reformulation  to  meet  the  1997 
sodium  criterion  of  360  milligrams. 
Overall,  the  sodium  level  will  cause  the 
most  problem  for  this  food  category. 
Nonetheless,  FSIS  believes  that  the 
market  can  reach  the  480  milligrams 
and  360  milligrams  levels  within  the 
timeframes  allowed  as  consumer 
sodium  tastes  continue  to  change. 

Under  the  extra-lean  criterion  for  raw, 
unprocessed  meat  and  poultry  cuts,  a 
limited  number  of  raw  meat  and  poultry 


cuts  will  be  able  to  meet  the  cutoff  level 
for  fat,  saturated  fat.  and  cholesterol. 
FSIS  is  not  aware  that  any  of  the  cuts 
of  meat  and  poultry  that  can  meet  the 
definition  currently  are  labeled 
"healthy"  in  brand  names.  FSIS  believes 
that  the  use  of  the  extra-lean  criteria  for 
these  foods  and  the  resulting  healthy 
status  of  the  very  leanest  of  these 
products  enforce  the  fact  that  these 
foods  can  be  part  of  a  healthy  diet.  FSIS 
also  notes  that  the  lean  meats  can  be 
trimmed,  prepared,  and  incorporated 
into  meals  so  that  the  resulting  meal  can 
be  labeled  "healthy."  Since  all  single- 
ingredient  muscle  meets  and  poultry  are 
low  in  sodium,  at  less  than  100 
milligrams  per  100  grams  on  both  a  raw 
and  cooked  basis,  a  maximum  sodium 
restriction  is  unnecessary. 

In  conclusion,  FSIS  recognizes  that 
the  above  information  is  not  a  strict 
representation  of  the  marketplace,  but 
believes  that  it  gives  some  expectation 
of  the  reformulation  problems  that  will 
be  faced  by  the  industry.  Many 
products,  especially  meals,  will  not  face 
major  changes. 

Some  manufacturers  might  not  be  able 
to  reformulate  their  products  or  may 
determine  that  the  costs  of 
reformulation  are  prohibitive.  The 
manufacturers  may  choose  to  market 
their  products  under  a  different  brand 
name.  New  resources  must  also  be 
expended  in  marketing  the  product  and 
in  informing  consumers  that  the  product 
has  a  new  name.  A  brand  name  is  an 
intangible  asset  representing  capital  just 
as  a  tangible  asset  is  capital.  Brand 
names  act  as  signals  that  help 
consumers  identify  quality  differences 
and  shop  more  efficiently. 
Manufacturers  invest  real  resources  in 
developing  and  maintaining  their  brand 
identities. 

FSIS  acknowledges  that  it  could  be  a 
cost  to  the  individual  manufacturers  of 
products  currently  branded  "healthy"  if 
the  brand  names  were,  in  fact,  removed 
from  the  market.  The  loss  of  a  brand 
name  could  be  a  societal  loss,  as  is  the 
loss  of  any  productive  asset.  The  price 
consumers  are  willing  to  pay  for  the 
product  may  have  been  due  to  consumer 
misperception  about  the  nutritional 
profile  of  the  product  bearing  the  term 
"heahhy."  Although  most  of  these 
products  are  nutritionally  labeled,  some 
consumers  use  the  term  "healthy"  as  a 
signal  to  buy  the  product  and  do  not 
read  the  information  on  the  nutrition 
panel  on  the  back  of  the  product. 

Manufacturers  of  those  products  that 
make  "healthy"  claims  on  products  that 
are  not  sold  under  "healthy"  brand 
names  may  choose  to  relabel  products 
without  the  claim  when  reformulation  is 
either  too  costly  or  not  technologically 


feasible.  In  its  FRIA  for  the  nutrition 
labeling  regulations,  FSIS  determined 
that  average  costs  of  redesigning  and 
printing  new  labels  and  inventory  losses 
fell  significantly  as  the  compliance 
period  increased.  Costs  approach  zero 
when  the  compliance  period  is  long 
enough  so  that  mandated  changes  can 
be  accomplished  in  conjunction  u-ith 
planned  labeling  changes.  FSIS  has  no 
information  regarding  the  number  of 
products  that  make  "healthy"  claims 
but  do  not  use  the  term  in  the  brand 
name,  but  assumes  this  number  is  not 
ver>'  large  for  meat  and  poultry 
products. 

Benefits  of  the  Final  Rule 

In  its  cost-benefit  analysis  for  the 
nutrition  labeling  regulations.  FSIS 
noted  many  significant  benefits  of 
improved  nutrition  labehng.  including 
decreased  rates  of  three  types  of  cancer 
and  coronary  heart  disease.  The  Agency 
concluded  that,  as  consumers  are  given 
more  informative  labeling,  uncertainty 
concerning  the  nutritional  value  of  the 
foods  they  eat  will  decrease,  and  many 
consumers  will  select  more  nutritious, 
healthier  foods.  The  improved  health 
status  of  Americans  expected  to  result 
from  the  nutrition  labeling  rule 
pertaining  to  meat  and  poultry  products 
was  estimated  to  be  about  Si. 6  billion 
over  a  period  of  20  years. 

It  is  possible  that  some  products  that 
are  currently  marketed  as  "healthy"  but 
do  not  fit  the  definition  may  be 
misleading  consumers.  Removal  of  these 
products  from  the  marketplace  may 
actually  increase  health  benefits  to 
consumers.  It  is  also  possible  that  a 
small  number  of  products  that  could 
assist  some  consumers  in  reducing  their 
consumption  of  fat,  saturated  fat. 
cholesterol,  or  sodium  will  be  unable  to 
bear  the  claim  "healthy,"  thus 
potentially  reducing  benefits.  Some 
products  may  be  reformulated  to  meet 
the  requirements  for  the  claim,  but  may 
lose  sales  from  lack  of  consumer  taste 
satisfaction.  It  is  expected,  however, 
given  the  selling  power  of  the  term 
"healthy"  and  the  technological 
advances  present  in  the  food  industry, 
that  this  rule  will  increase  the  number 
of  products  bearing  the  term  "healthy." 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  States  and  local 
jurisdictions  are  preempted  under  the 
Federal  Meat  Inspection  Act  (FMIA)  and 
the  Poultry  Products  Insjjection  Act 
(PPIA)  from  imposing  any  marking, 
labeling,  packaging,  or  ingredient 
requirements  on  federally  inspected 
meat  and  poultry  products  that  are  in 
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addition  to.  or  different  than,  those 
imposed  under  the  FM1.\  or  PPIA. 
States  and  local  jurisdictions  may. 
however,  exercise  concurrent 
jurisdiction  over  meat  and  poultry 
products  that  are  outside  official 
establishments  for  the  purpo.se  of 
preventing  the  distribution  of  meat  and 
poultry  products  that  are  misbranded  or 
adulterated  under  the  FMIA  or  PPIA,  or, 
in  the  case  of  imported  articles,  which 
are  not  at  such  an  establishment,  after 
their  entry  info  the  United  States.  Under 
the  FMIA  and  PPIA.  States  that 
maintain  meat  and  poultry  inspection 
programs  must  impose  requirements 
that  are  at  least  equal  to  those  required 
under  the  FMIA  and  PPIA.  The  States 
may.  however,  impose  more  stringent 
requirements  on  such  State  inspected 
products  and  establishments. 

No  retroactive  effect  will  be  given  to 
this  final  rule.  The  administrative 
procedures  specified  in  9  CFR  306.5  and 
381.35  must  be  exhausted  prior  to  any 
judicial  challenge  of  the  application  of 
the  provisions  of  this  final  rule,  if  the 
challenge  involves  any  decision  of  an 
inspector  relating  to  inspection  services 
provided  under  the  FMLA  or  PPIA.  The 
administrative  procedures  specified  in  9 
CFR  parts  335  and  381,  subpart  \V,  must 
be  exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  final  rule  with  respect 
to  labeling  decisions. 

Effect  on  Small  Entities 

The  Administrator  has  determined 
that  this  final  rule  will  not  have  a 
significant  economic  Impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601).  The  final  rule 
provides  a  definition  for  the  implied 
nutrient  content  claim  "healthy"  and  its 
derivatives  and  provides  for  its  use  on 
the  labeling  of  meat  and  poultry 
products.  Small  meat  and  poultry 
establishments  are  exempt  from 
nutrition  labeling,  provided  the  labeling 
of  their  products  bears  no  nutrition 
claims  or  nutrition  information. 

However,  small  entities  with  products 
that  currently  bear  labeling  that  FSIS  is 
regulating  as  a  defined  implied  nutrient 
content  claim,  i.e..  labeling  bearing  the 
term  "healthy"  or  its  derivatives  that  is 
an  implied  nutrient  content  claim  under 
FSIS's  regulatory  definition  of  an 
implied  nutrient  content  claim,  may  be 
impacted  by  this  regulation.  If  such 
products  do  not  conform  to  the 
regulatory  definition  of  "healthy."  the 
labeling  would  need  to  be  changed  so  as 
not  to  misbrand  the  product,  or  the 
product  would  need  to  be  reformulated 
to  meet  the  criteria  for  the  definition. 
While  tlie  term  "healthy"  has  been 


widely  used  on  labeling,  FSIS  believes 
that  the  number  of  small  entities  with 
products  bearing  such  labeling  is  not 
substantial  because  most  of  the  firms 
using  such  labeling  are  large. 

Small  m.anufacturers  opting  to  use  the 
term  "healthy"  or  its  derivatives  as  an 
implied  claim  on  their  labe'ing,  as 
defined  by  these  regulations,  would  be 
required  to  comply  with  the  nutrition 
labeling  requirements,  thereby, 
incurring  the  costs  associated  with  such 
compliance.  However,  the  use  of  the 
defined  implied  nutrient  content  claim 
on  the  labeling  would  be  voluntary. 
Decisions  by  individual  manufacturers 
on  whether  to  u^e  the  claim  on  their 
product  labeling  would  be  based  on 
their  conclusions  that  the  benefits 
would  outweigh  the  costs  of  including 
such  a  claim  on  the  labeling.  To 
minimize  the  impact  on  firms  with 
products  that  do  not  conform  to  the 
regulations,  FSIS  is  allowing  an  18- 
month  implementation  period,  with  an 
additional  24  months  to  achieve  a 
further  reduction  in  sodium  levels. 

Paperwork  Requirements 

The  final  rule  specifies  the  regulations 
permitting  the  use  of  the  term 
"healthy."  or  any  other  derivative  of  the 
term  "health"  on  the  labeling  of  meat 
and  poultry  products.  The  final  rule 
requires  those  manufacturers  opting  to 
use  the  term  "healthy"  or  its  derivatives 
as  an  implied  claim  on  their  labeling,  as 
defined  by  this  regulation,  to  revise 
their  labeling  and  submit  such  labeling 
to  FSIS  for  approval. 

The  paperwork  requirements 
contained  in  this  final  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Background 

On  January  6.  1993,  FSIS  published  in 
the  Federal  Register  (58  FR  632)  final 
regulations  on  nutrition  labeling  for 
meat  and  poultry  products.  These 
regulations  contain,  in  part,  provisions 
governing  use  of  impfied  nutrient 
content  claims  on  product  labeling.  At 
9  CFR  317.313(b)  and  381.413(b).  FSIS 
cross-referenced  provisions  pertaining 
to  nutrient  content  claims  at  21  CFR 
101.13(b)  to  define  an  implied  nutrient 
content  claim  as  one  that  either 
describes  a  food  or  ingredient  in  a 
manner  suggesting  a  nutrient  is  absent 
or  present  in  a  certain  amount,  or 
suggests  the  food,  because  of  its  nutrient 
content,  may  be  useful  in  maintaining 
healthy  dietary  practices  and  is  made  in 
association  with  an  explicit  claim  or 
statement  about  a  nutrient.  FSIS  did  not 
provide  a  regulatory  provision  covering 
the  use  of  the  term  "healthy"  in  its  final 
nutrition  labeling  regulations. 


In  that  same  issue  of  the  Federal 
Register  (58  FR  688).  FSIS  published  a 
proposed  rule  to  solicit  comments  from 
the  public  on  regulatory  provisions  for 
the  definition  and  use  of  the  term 
"healthy"  or  any  other  derivative  of  the 
term  "health."  FSIS  proposed  that  the 
implied  nutrient  content  claim 
"healthy"  or  any  other  derivative  of  the 
term  "health"  be  permitted  on  the 
labeling  of  meat  and  poultr\-  products 
that  meet  the  following  criteria:  Contain 
less  than  10  grams  (g)  of  fat,  less  than 
4  g  of  saturated  fatty  acids,  less  t!ian  95 
milligrams  (mg)  of  cholesterol,  and  loss 
than  480  mg  of  sodium  per  100  g  and 
Reference  Amount  Customarily 
Consumed  for  individual  foods,  and  per 
100  g  and  labv'jied  serving  for  meal-type 
products,  as  defined  in  9  CFR  317.313(1) 
and  381.413(1).  FSIS  .stated  that  the 
proposed  rule  would  apply  the  criteria 
for  "healthy"  to  any  term  used 
anywhere  on  the  label  that  includes  the 
term  "health."  FSIS  proposed  to  include 
the  "healthy"  provisions  contained  in 
the  proposed  rule  (58  FR  688)  in  9  CFR 
317.309(j)  and  381.409(j).  FSIS  now 
believes  that  the  proposed  "healthy" 
provisions  were  inappropriately  placed 
in  a  section  of  the  regulations  that  do 
not  relate  to  general  or  specific 
requirements  for  nutrient  content 
claims.  Therefore,  FSIS  is  correcting 
that  oversight  in  this  final  rule  by 
promulgating  those  provisions  at  9  CFR 
317.363  and  381.463.  which  are 
reserved  for  nutrient  content  claim 
requirements. 

On  January  6.  1993,  FD.^  also 
published  a  proposal  (58  FR  2944)  that 
would  establish  a  definition  for  the 
implied  nutrient  content  claim 
"healthy"  for  foods  under  its 
jurisdiction.  FDA  proposed  to  permit 
the  term  "healthy"  to  be  used  on  foods 
that  meet  regulatory  definitions  for  "low 
fat"  and  "low  saturated  fat,"  and  that  do 
not  exceed  disclosure  levels  for 
cholesterol  and  sodium.  In  their  final 
nutrition  labeling  regulations,  FSIS  and 
FDA  adopted  identical  definitions  for 
the  express  nutrient  content  claims  of 
"low  fat"  and  "low  saturated  fat."  As 
defined  in  9  CFR  317.362  and  381.462. 
"low  fat"  claims  may  only  be  made  on 
pro<lucts  containing  3  g  or  less  total  fat 
per  reference  amount  when  they  are 
individual  foods  and  per  100  g  when 
they  are  meal-type  products.  "Low 
saturated  fat"  claims  may  only  be  made 
on  products  containing  1  g  or  less 
saturated  fat  per  reference  amount  when 
they  are  individual  foods  and  per  100 
grams  when  they  are  meal-type 
products.  As  defined  in  21  CFR 
101.13(h),  FDA's  disclosure  levels  for 
cholesterol  are  60  mg  per  reference 


Federal  Register  /  Vol.  59.  No.  89  /  Tuesday.  May  10.  1994  /  Rules  and  ReRulations  24223 


ainount  and  labeled  sening  for 
individual  foods.  90  mg  per  labeled 
serving  for  main  dishes,  and  120  mg  per 
lalpeled  ser\-ing  for  meal  products. 
Sodium  disclosure  levels  are  480  mg  per 
reference  amount  and  labeled  serving 
for  individual  foods.  720  mg  per  labeled 
serving  for  main  dishes,  and  960  mg  per 
labeled  ser\-ing  for  meal  products. 

Discussion  of  Comments  and  Final  Rule 

f'SIS  received  47  comments  in 
response  to  the  January  6.  1993, 
proposed  rule  (58  FR  688).  The  majority 
of  the  comments  (31)  were  submitted  by 
food  manufacturers,  while  5  were 
received  from  consumer  groups;  3  from 
acidemia;  2  from  professional 
organizations;  2  from  trade  associations; 
1  from  a  foreign  government;  1  from  a 
St^te  government;  1  from  a  food  retailer: 
and  1  from  a  consumer.  All  comm.ents 
submitted  with  respect  to  the  proposed 
rule  were  given  due  consideration.  A 
summary  of  the  comments  and  FSIS's 
responses  follow. 

Use  of  the  Term  -Heaithy" 

Some  commenters  questioned  FSIS's 
authority  to  regulate  use  of  the  word 
"hialthy."  These  commenters  argued 
that  the  term  is  an  adjective  which  does 
not  characterize  the  quantity  of 
nutrients  in  food  products.  Other 
commenters  wanted  use  of  "health" 
banned  altogether  because  the  term 
offers  shoppers  no  substantial 
information  on  which  to  base  food 
choices,  and  is  only  a  marketing  tool.  A 
foreign  government  stated  that  any 
differences  in  nutrition  labeling 
requirements  between  the  U.S.  and 
other  countries  will  create  significant 
trade  barriers.  A  few  commenters 
contended  that  if  "healthy"  is  not 
defined,  it  should  not  be  grandfathered, 
i.e..  used  as  an  implied  nutrient  content 
claim  as  part  of  brand  names  in  use 
prior  to  November  27, 1991,  as  long  as 
such  use  is  not  false  or  otherwise 
misleading,  but  it  should  be  available 
for  use  by  all  companies. 

The  majority  of  responses  supported 
defining  the  term  because  of  current 
inconsistent  usage  in  the  marketplace 
that  ser\es  to  confuse  and  mislead 
consumers.  Several  commenters  cited 
the  1992  National  Consumers  League 
opinion  poll,  and  another  cited  internal 
market  research  to  show  that  consumers 
often  expect  products  labeled  as 
"healthy"  to  be  low  in  nutrients  of 
public  health  concern,  such  as  fat  and 
sodium.  A  few  manufacturers  or 
products  with  brand  names,  trade 
names,  or  product  lines  now  containing 
the  term  "healthy"  advised  that  their 
products  were  specially  formulated  to 
be  "good  for  you"  and/or  control 


nutrients  that  health  authorities 
recommend  be  consumed  at  decreased 
dietar}'  levels  in  order  to  lessen  the  risk 
of  diet-related  diseases  or  health 
conditions.  There  was  overwhelming 
agreement  among  commenters  that  if 
"healthy"  is  defined,  both  FSIS  and 
FDA  should  adopt  uniform  criteria  so  as 
not  to  undermine  the  benefits 
consumers  will  ultimately  reahze 
tlirough  application  of  the  same 
definition. 

FSIS  has  authority  to  require  nutrition 
labeling  and  to  regulate  the  labeling  of 
meat  and  poultry  products  based  upon 
the  statutory  provisions  concerning 
misbranding  in  the  FMIA  (21  U.S.C. 
601fn)(l))  and  the  PPIA  (21  U.S.C. 
453(h)(1)).  Under  these  statutory 
provisions,  an  article  is  misbraiided  if  it 
is  false  or  misleading  in  any  particular. 
FSIS  agrees  with  the  many  commenters 
who  concluded  that  use  of  the  term 
"healthy"  on  the  labeling  of  meat  and 
poultry  products  conveys  a  powerful 
message  to  consumers  about  the 
nutritional  attributes  of  those  products. 
FSIS  believes  that  in  the  absence  of  a 
regulator}'  definition  for  the  term,  its  use 
on  product  labeling  has  great  potential 
to  be  false  or  misleading  to  consumers. 
Accordingly.  FSIS  is  establishing 
regulator}'  provisions  governing  use  of 
the  term  "healthy"  as  an  imphed 
nutrient  content  claim.  FSIS's  intent  is 
not  to  hamper  free  trade  by  this  action, 
but,  rather,  to  eliminate  misleading  the 
American  consumer  through 
inconsistent  use  of  imphed  nutrient 
content  claims. 

The  grandfathering  provisions 
contained  in  9  CFR  317.313(q)(l}  and 
381.413(q)(l)  do  not  exempt  defined 
implied  nutrient  content  claims. 
Therefore,  upon  the  effective  date  of  this 
final  rule,  the  term  "healthy"  or  any 
other  derivative  of  the  term  "health" 
may  no  longer  appear  as  an  implied 
nutrient  content  claims  in  brand  names 
of  products  that  were  initially  marketed 
prior  to  November  27,  1991.  unless  the 
product  meets  the  regulatory 
requirements  covering  use  of  nutrient 
content  claims. 

FSIS  and  FDA  carefully  reviewed  and 
assessed  their  respective  comments 
regarding  the  need  for  a  uniform 
definition  for  "healthy."  Both  agencies 
agree  with  the  comments  that  requested 
consistency  in  the  FSIS  and  FDA 
definition  of  "healthy,"  and  recognize 
that  having  different  definitions  for  the 
same  nutrient  content  claim  could  likely 
lead  to  consumer  confusion  and 
undermine  the  usefulness  and 
credibility  of  the  claim.  FSIS  and  FDA 
have  jointly  reached  a  decision  to 
establish  a  uniform  definition  of  the 


term  "healthy"  as  it  applies  to  all  foods 
regulated  by  both  agencies. 

Derivatives  and  ^\Tion\ws 

Commenters  who  addressed  applying 
the  criteria  for  "healthy"  to  any  term 
that  includes  the  term  "health'""  agreed 
with  FSIS's  proposed  position  to 
include  derivatives  of  "health"  in  the 
definition  because  they  are  viewed  by 
consumers  as  having  the  same  general 
meaning.  Derivatives  of  "health" 
include,  but  are  not  hmited  to.  the 
following  terms:  Healthfiil,  healthfuUv. 
healthfulness.  healthier,  healthiest, 
healthily,  and  healthiness. 

Several  commenters  asserted  that 
products  with  labeling  bearing 
s>-nonymous  terms  or  phrases  such  as 
"nutritious,"  "wholesome."  "smart 
choice."  and  "foods  for  today's  diets." 
all  of  which  relay  a  "good  for  you" 
message,  should  be  defined  or' required 
to  meet  the  "healthy"  definition.  FSIS 
believes  that  such  terms  and  phrases 
can  be  implied  nutrient  content  claims 
depending  on  the  context  in  which  they 
are  used.  However.  FSIS  does  not  have 
sufficient  information  to  establish 
definitions  for  such  terms  or  to 
determine  that  fhey  are  sv-nonj-ms  for 
"healthy."  Therefore,  such  s\-noa\-maus 
terms  or  phrases  are  not  included  in  this 
final  rule. 

Nutritional  Context 

Some  commenters  supported  FSIS's 
proposed  approach  to  treat  the  term 
"healthy"  as  an  implied  nutrient 
content  claim  when  it  is  used  in  a  brand 
name  or  elsewhere  on  the  labeling  of  a 
product.  e.\cept  as  it  pertains  to  general 
dietary  guidance  language.  For  example, 
one  commenter  stated  that  when  the 
term  is  used  without  context,  either  in 
a  brand  name  or  standing  alone,  or 
when  it  is  used  on  labeling  that  bears 
other  nutrient  content  claims,  it  should 
be  presumed,  based  on  scores  of 
examples  on  the  market  today,  that 
consumers  will  believe  the  term  is  used 
in  reference  to  the  nutritional  properties 
of  the  labeled  food.  Without  context,  the 
possible  meaning  is  ambiguous,  at  a 
minimum,  which  should  be  construed 
against  the  manufacturer,  who  has  the 
opportunity  to  provide  clarifving 
language  if  a  different  meaning  is 
intended. 

Other  commenters  urged  FSIS  to 
consider  the  te.xtual  use  of  the  term  in 
determining  whether  it  constitutes  an 
imphed  nutrient  claim,  contending  that 
there  will  be  circumstances  where  the 
term  "healthy"  neither  exphcitlv  nor 
implicitly  characterizes  the  level  of 
nutrients  in  a  food.  Many  were 
concerned  that  the  vast  bulk  of 
published,  authoritative  guidance 


24224  Federal  Register  /  Vol.  59,  No.  89  /  Tuesday.  May  10,  1994  /  Rules  and  Regulations 


material  would  be  prohibited  from  use 
with  any  USDA-regulated  product 
under  FSIS's  proposed  approach. 

After  careful  review  of  all  comments, 
FSIS  has  reconsidered  usage  of 
"healthy"  on  labeling,  and  concludes 
that  it  would  not  be  in  the  best  interest 
of  consumers  to  preclude  use  of  dietary 
guidance  statements,  which  frequently 
include  the  term  "healthy,"  on  the 
labeling  of  meat  and  poultry  products. 
Also,  FSIS  recognizes  that  there  may  be 
circumstances  where  the  term  "healthy" 
neither  explicitly  or  implicitly 
characterizes  the  level  of  a  nutrient  in 
a  product,  and  where  it  can  be  placed 
in  proper  conte.xt.  for  example,  in 
advertising  copy  on  product  labeling. 
FSIS  is  now  convinced  that  it  should 
evaluate  the  term  within  the  context  of 
the  entire  labeling  to  determine  if  it  is 
used  as  an  implied  nutrient  contont 
claim  as  provided  for  in  9  CFR 
317.313(b)  and  381. 413(bj. 

However,  comments  strongly  suggest 
that  use  of  the  term  '"healthy"  or  any 
other  derivative  cf  the  term  "health"  in 
the  brand  name  of  a  product  or  standing 
alone,  including  in  a  phrase,  ns  in  a- 
banno:  or  fiag.'jed  statement,  and  either 
with  or  without  other  nutrient  content 
claims,  might  le^d  consumers 
reasonably  to  believe  that  the  labeled 
product  is  useful  in  achieving  a  total 
diet  conforming  to  dietan.'  guidelines  by 
virtue  of  the  nu'ritional  attributes  of  the 
specific  product.  While  cl.'irifj.  ing 
language  might  be  used  to  identify  non- 
nutritional  meaning,  FSIS  does  not 
believe  that  such  statements  standing 
alone,  which  might  take  the  farm  of 
"healthy,  a  big  portion"  or  "healthy,  no 
chemical  preservatives."  would 
necessarily  negate  a  nutritional 
meaning,  and  consumers  might  assumie 
reasonably  that  "healthy"  has  a  double 
meaning  :n  those  situations. 

While  FSIS  agrees  that  use  of  the  term 
"healthy"  or  any  other  derivative  of  the 
term  "health"  in  the  brand  name  of  a 
product  or  standing  alone  is  not 
inherently  misleading,  FSIS  believes 
that  such  use  may  be  placed  in  a 
nutritional  context  in  the  absence  of 
other  explicit  or  implied  nutrient 
content  claims  on  the  labeling  of  the 
product.  Products  bearing  "healthy"  in 
the  brand  name  or  standing  alone  often 
are  advertised  and  promoted  to 
highlight  the  fact  that  they  are  specially 
formulated  to  contain  nutrients  at  levels 
that  will  assist  consumers  to  maintain 
healthy  dietar)-  practices.  The  product 
lines  frequently  cover  a  wide  variety  of 
products,  and  the  names  are  recognized 
as  characterizing  products  that  can  help 
consumers  to  meet  dietary 
recomimendations. 


FSIS  believes  that  a  nutritional 
context  for  a  term  may  be  established  by 
written  statements,  sjinbols,  or 
vignettes  on  a  product's  labeling,  and  by 
advertising,  promotional  materials,  or 
other  relevant  action.  Therefore,  FSIS 
views  use  of  the  term  "healthy"  or  any 
other  derivative  of  the  terni  "health"  in 
a  brand  name  or  standing  alone  to  be  in 
a  nutritional  context,  even  in  the 
absence  of  other  nutrient  claims,  when 
such  appearance  implies  that  the 
product  is  useful  in  maintaining  healthy 
dietary  practices.  A  nutritional  conte.xt 
would  not  be  established  when  the  term 
appears  in  a  name  listed  only  as  part  of 
the  identification  of  the  manufacturer, 
packer,  or  distributor  as  required  in  9 
CFR  317.2(c)(3)  and  381.122  for  meat 
and  pou!tr>-  products,  respectively, 
because  associations  would  be  to  a 
company  as  opposed  to  a  specific 
product. 

Individual  Foods 

Some  commenters  requested  that  FSIS 
restrict  use  of  the  term  "healthy"  to 
mral-type  products.  They  argued  that 
the  tern  should  bs  limited  to  complete 
meals  containing  proper  proportions  of 
fcods  from  different  food  groups 
because  the  Food  Guide  Pyramid  and 
other  traditional  approaches  to  sound 
nutrition  recommend  certain  numbers 
of  a  variety  of  foods  from  se\  oral  food 
groups  for  the  average  person.  Oiher 
com.mcnters  agreed  with  FSIS  that  the 
definition  should  not  be  limited  solely 
to  mecl-type  products  because  miany 
individual  foods  have  special 
nutritional  attributes  that  contribute  to  a 
healthy  diet.  FSIS  is  not  persuaded  that 
the  definition  should  be  confined  to 
meal-type  products,  and  believes  that 
both  individual  foods  and  meal-type 
products  can  be  used  with  a  variety  of 
foods  to  assist  consumers  to  achieve  a 
total  diet  conforming  to  dietary 
guidelines. 

Uniform  Definition 

FSIS  received  numerous  comments 
that  suggested  definitions  for  use  of  the 
term  "healthy"  on  food  labeling.  As 
mentioned  previously,  there  was 
overwhelming  agreement  that  FSIS  and 
FD.\  adopt  a  uniform  defijiition.  Both 
agencies  conclude  that  because  of  the 
term's  widespread  appeal  and  its 
potential  usefulness  in  denoting  foods 
than  can  assist  consumers  in 
maintaining  healthy  dietar>'  practices, 
the  definition  should  be  reasonable  and 
practical.  The  following  discussion 
addresses  fat  and  saturated  fat, 
cholesterol,  sodium,  and  nutritive  value 
in  turn. 

1.  Faf  and  Saturated  Fat.  Most 
commenters  who  maintained  that  the 


term  "healthy"  should  be  defined  by 
regulation  supported  limitations  on 
amounts  of  fat  and  saturated  fat  as 
prerequisites  to  use  the  term  on  the 
labeling  of  meat  and  poultn."  products. 
Some  agreed  with  the  proposed  criteria 
of  parallel  levels  for  fat  and  saturated 
fat,  as  required  for  use  of  the  term 
"lean"  without  providing  further 
grounds  for  support  other  than  those 
presented  by  FSIS  in  the  preamble  to  its 
proposal.  The  majority  of  commenters 
opposed  the  proposed  criteria  for  fat 
and  saturated  fat,  on  the  basis  that  the 
levels  were  too  high  under  most 
conditions.  Other  commenters  urged 
FSIS  not  to  apply  the  same  criteria  to 
individual  foods  as  to  meal-type 
products  because  \he  latter  generally 
contribute  a  larger  fraction  of  total  daily 
nutrients  aid  energy  than  most 
individual  foods. 

Some  ccmnicnters  who  cbje-.ti-d  to 
the  proposed  definition  voiced  ;.i.nci:rn 
that  it  might  misl'.ad  consvimers  who 
purchase  a  product  labeled  .-^s  "healthy" 
in  an  effort  to  minimize  their  intake  of 
ftft  and  saturated  fat.  They  argi;ed  that 
linking  tl:e  definition  of  "healthy"  to 
the  definition  of  "le.tin"  wns  not 
appropriate  because  foods  labeled  as 
"heailli>"  are  more  than  merely  foods 
that  can  be  incorporated  into  a  healthy 
diet.  They  asserted  that  the  tt  rni 
"healthy,"  as  understood  by  consurhers 
:;nd  used  by  manuficturers.  should  be 
reserved  for  those  products  that  are  the 
very  best  in  helping  consumers  to  limit 
their  intake  of  nutrients  of  public  health 
concern,  such  as  fat.  choleste.-ol,  and 
soiiiurn. 

FSIS  has  carefully  considered  th'?se 
romments,  and  cunclr.des  that  the 
criteria  established  for  use  of  the  term 
"healthy"  on  the  labeling  of  meat  and 
poultrv  products  should  minimize 
intc-ikes  of  fat  and  siturated  fat.  FSIS  is 
convinced  that  products  low  in  fat  and 
saturated  fat  meet  this  goal. 
Accordingly.  FSIS  has  modified  the 
proposed  criteria  of  less  thnn  10  g  of  fat 
and  less  tliat  4  g  of  saturated  fat  to 
require  that  products  meet  the 
regulatorv-  definitions  for  "low  fat"  and 
"low  saturated  fat."  These  new 
restrictions  recognize  that  a  significant 
characteristic  of  the  American  diet  is  an 
excess  of  fat  and  saturated  fat,  and  will 
assure  consumers  that  foods  labeled 
"healthy"  are  among  the  lowest  in  fat 
and  saturated  fat  on  the  market. 
Selection  of  "low  fat"  and  "low 
saturated  fat"  criteria  for  use  of  the  term 
"healthy"  is  also  responsive  to  the 
assertion  that  individual  foods  and 
meal-type  products  should  not  be 
treated  uniformly  because  the  latter,  by 
definition,  make  a  substantial 
contribution  to  the  diet. 
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O^JB  commenter  suggested  that  the  fat 
and  saturated  fat  content  of  meal-tvpe 
products  be  capped  at  10  g  and  4  g  per 
labeled  ser\'ing,  respectively,  to  ensure 
that  products  labeled  as  "healthv"  are 
lower  in  these  nutrients  than  meal-Tvpe 
products  bearing  competing  claims  such 
as  "low  fat"  and  "lean."  FSIS  rejects 
this  suggestion  because  the  "low" 
criteria  are  designed  to  help  consumers 
construct  a  diet  that  is  consistent  with 
dietary  guidelines,  and  FSIS  belie\  cs 
they:  are  adequate  to  minimize  fat 
intake. 

A  imanufacturer  of  a  line  of  meal-type 
products  bearing  the  term  "healthy"  and 
e.xceeding  the  limit  of  12  ounces  per 
sening  (eontainer)  prescribed  at  9  CFR 
317.313(1)  and  281.413(1)  for  meal-type 
products  for  the  purposes  of  making 
nutrient  content  claims  requested  that 
hmi^5  on  fat  and  saturated  fat  be 
indebced  up  for  single-serving  meals  that 
excepd  12  ounces  in  weight.  In 
respbnse,  FSIS  notes  that  the  "low  fat" 
and  "low  saturated  fat"  criteria  are 
indexed  on  the  per-100-g  basis. 
Therefore.  FSIS  does  not  percei\'e  a 
need  to  evaluate  meal-type  products 
that  weigh  more  than  12  ounces  on  a 
case-by-case  basis  for  use  of  the  implied 
nutrient  content  claim  "healthy." 
Accordingly.  FSIS  is  including  meals 
that  weigh  more  than  12  ounces  in  the 
definition  of  a  meal-type  product  for 
purposes  of  using  the  term  "healthy"  on 
the  labeling  of  these  products. 

2.  Cholesterol.  Most  of  the 
comijnenters  who  supported  limitations 
on  fak  and  saturated  fat  also  supported 
limitiations  on  cholesterol  so  that 
products  labeled  as  "healthy"  would 
assist  consumers  to  minimize  their 
intake  of  cholesterol.  While  some 
commenters  argued  for  a  strict  "low 
cholesterol"  criterion,  a  number  agreed 
that  lihe  proposed  levels  were 
appropriate  because  they  were  not 
overlly  restrictive  and  were  consistent 
with  jthe  cholesterol  content  of  muscle 
meatt 

Regarding  comments  fa\oring  a  "low 
cholesterol"  criterion.  FSIS  is  not 
persuaded  that  a  definition  for 
"healthy"  that  requires  a  product  to  be 
low  in  cholesterol  is  warranted.  Such  a 
definition  would  virtually  preclude  use 
of  the  term  on  a  large  majority  of  food 
products  for  the  general  public  that  are 
in  th$  marketplace  today — an  outcome 
that  would  be  a  disservice  to  both 
consismers  and  manufacturers  alike. 
Dietary  guidelines  advise  consumers  to 
eat  a  variety  of  foods,  choosing  different 
foods  from  five  major  food  groups  that 
include  vegetables;  fruits;  grain 
products;  dairy  products;  and  meat, 
poultry,  fish,  dry  beans,  eggs,  and  nuts. 
FSIS  believes  that  the  "healthv" 


definition  should  encompass 
appropriate  foods  from  all  of  the-^e  food 
groups  in  order  to  be  useful  to 
consumers  in  selecting  foods  that  can  be 
used  to  construct  a  healthy  diet. 
Cholesterol  is  not  ubiquitous  in  the  food 
supply  but  only  found  in  foods  of 
o^'iimal  origin.  Cholesterol  is  not  present 
in  a  number  of  foods,  such  as  fruits  and 
\egetables.  that  are  included  in  healthy 
diets,  and  dietary  reductions  in  both 
total  fat  and  saturated  fat  facilitate 
reduction  in  dietarv'  cholesterol. 
Because  FSIS  is  adopting  in  this  final 
rule  "low  fat"  and  "low  saturated  fat" 
criteria  for  the  definition  of  "healthy." 
it  concludes  that  a  need  to  require  a 
"low  cholesterol"  criterion  is  not 
justified. 

In  view  of  concerns  expressed  bv 
commenters  that  criteria  for  "healthv" 
should  minimize  Intake  of  cholesterol, 
as  well  as  fat  and  satur,3ted  fat.  FSIS  has 
reconsidered  its  proposed  criteria  for 
cholesterol.  FSIS  had  proposed  a  limit 
of  no  more  than  95  mg  per  100  g  and 
per  labeled  ser\-ing  (container)  for  meal- 
type  products.  Because  these  products 
must  weigh  at  least  6  ounces  as  defined 
in  9  CFR  317.313(1)  and  381. 413(1),  Lhey 
are  restricted  to  less  than  95  mg  of 
cholesterol  in  an  entire  serving.  A 
commenter  obser\'ed  that  it  is 
reasonable  to  expect  mpal-t\-pe  products 
to  contain  no  more  than  this  level.  Even 
if  meal-typo  products  provided  a  third 
of  a  day's  food  intake,  their  cholesterol 
content  v.-ould  have  to  fall  under  100  mg 
for  an  individual  to  consume  less  than 
the  300-mg  recommended  daily  intake. 

FSIS  examined  the  disclosure  level 
for  cholesterol  defined  bv  FDA  at  21 
CFR  101.13(h)(3)  for  a  main  dish 
product,  as  defined  in  21  CFR  101.13(m) 
and  that  weighs  at  least  6  ounces.  This 
level  is  90  mg  of  cholesterol  per  labeled 
ser\ing  and  represents  the  lowest 
cholesterol  disclosure  level  for  meal- 
type  products  of  all  weights.  Because 
low  fat  foods  generally  help  individuals 
in  reducing  their  intake  of  saturated  fat 
and  cholesterol,  and  FSIS  is  adopting 
'low  fat"  and  "low  saturated  fat  ' 
criteria  for  use  of  the  term  "healthv." 
FSIS  concludes  that  it  is  reasonable  to 
apply  a  limitation  of  90  mg  of 
cholesterol  per  labeled  serv'ing  for  use  of 
the  terra  "healthy"  on  meal-tv-pe 
products.  FSIS  believes  the  90  mg  of 
cholesterol  Hmit  used  in  conjunction 
with  "low  fat"  and  "low  saturated  fat" 
criteria  combine  to  set  technologicallv 
feasible  parameters  that  should 
encourage  manufacturers  to  design  a 
broad  range  of  these  food  products. 
When  cholesterol-containing  foods  such 
as  meat,  poultr.-.  fish,  eggs,  or  cheese  are 
components  of  meal-type  products, 
manufacturers  should  be  able  to  meet 


the  90  mg  of  cholesterol  limit  by 
decreasing  the  amount  of  cholesterol- 
containing  foods  in  the  products. 

Commenters  noted  that  most 
individual  foods  play  a  smaller  role  in 
the  daily  diet  than  meal-type  products 
so  that  it  is  anomalous  to  applv  the 
same  disqualifying  levels  to  both  t\  pes 
of  products.  They  stated  further  that,  is 
it  was  appropriate  for  FSIS  to  develop 
different  nutrie.nt  content  claim  cntena 
for  individual  foods  and  for  meal-tvpe 
products,  it  is  likewise  appropriate  that 
this  same  rationale  be  applied  i.T 
detlning  "healthy."  FSiS  is  now- 
convinced  that  the  cholesterol  criterion 
for  individual  foods  should  be  lower 
than  the  proposed  95-mg  limit.  FSIS 
believes  that  the  limit  of  60  mg  of 
cholesterol  per  reference  amount 
custom.arily  consumed  and  per  labeled 
serving  size  proposed  by  FD.A  for 
indi\idual  foods  is  a  reasonable  and 
appropriate  limit  to  minimize 
cholesterol  intake  from  these  products 
when  considering  that  the  products 
must  also  meet  "low  fat"  and  "low- 
saturated  fat"  criteria.  According'v. 
FSIS  is  adopting  in  this  final  rule  FDA's 
cholesterol  criterion  for  the  definition  of 
"healthy"  as  applied  to  individual  food 
products. 

3.  Sodium  ^Vhile  a  few  commenters 
suggested  that  a  limit  en  sodium  for  a 
healthy  food  is  unnecessary,  most 
agreed  that  a  limit  is  appropriate,  noting 
it  is  widely  recogruzed  that  the  average 
daily  sodium  intake  of  Americans  is 
higher  than  optimal  under  the  Diet.-ir> 
Guidelines  for  .\mericans,  and  that  it  is 
worth  striving  for  the  control  of  sodium 
in  food  products.  .-Mthough  some 
commenters  urged  FSIS  to  adopt  FDAs 
proposed  limits  on  sodium,  the  maioritv 
expressed  the  opinion  Lhat  FDA's 
sodium  restrictions  for  meal  products, 
main  dishrs.  and  indi-.  idual  foods  are 
too  high.  They  further  stated  Lhat  while 
FSIS's  proposed  limits  ma\  be 
reasonable  for  meal-type  products,  the*.' 
are  too  low  for  individual  food 
products,  in  seme  cases,  because  \he\ 
must  quahf\'  on  the  per-lCO-g  basis,  ss 
well  as  per  reference  amount.  A  few 
commenters  urged  FSIS  to  adopt  "low 
sodium"  criteria  for  individual  foods 
and  meal-type  products.  One 
commenter  suggested  a  cap  of  480  mg  of 
sodium  per  labeled  serving  for  meal- 
type  products  if  "low  sodium"  criteria 
are  adopted  for  this  category  of 
products. 

After  review  and  evaluation  of  Lhe 
comments.  FSIS  concludes  that  the 
concept  of  using  disclosure  levels  as 
limits  on  the  sodium  content  in  foods 
labeled  as  "healthy"  does  not  minimize 
sodium  intake  from  such  products.  FSIS 
believes  that  a  level  abo\e  4r>o  mc  of 
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sodium  per  labeled  sening  in  meal-t>-pe 
products  may  not  be  helpful  to 
consumers  who  might  choose  products 
labeled  as  "healthy"  as  a  means  to 
achieve  the  recommended  daily  intake 
of  2.400  mg  of  sodium,  per  day. 
However,  FSIS  maintains  that  "low 
sodium"  criteria  are  overly  restrictive 
because  a  diet  limited  to  "low  sodium" 
products  is  not  required  to  meet  dietan' 
recommendations.  FSIS  is  not 
persuaded  by  the  comments  to  change 
its  proposed  sodium  criterion  for  meal- 
type  products.  FSIS  is  convinced  that  a 
level  of  480  mg  of  sodium  per  labeled 
serving  is  both  appropriate  and 
technologically  feasible.  FSIS  is  deleting 
the  per-100-g  basis  on  the  sodium 
criterion  for  meal-type  products  because 
it  is  superfluous  for  products  that,  by 
definition,  weigh  over  100  g. 

Evidence  supplied  by  commenters 
shows  that  many  meal-t>-p€  products 
currently  bearing  the  term  "healthy."  or 
similar  tenr.s.  on  their  labeling  average 
well  below  FD.A's  proposed  cutoff  levels 
of  720  mg  of  sodiumi  per  labeled  sen.ing 
for  main  dishes  and  960  mg  for  meal 
products.  While  a  number  of  the 
products  are  at  or  slightly  below  the 
hmit  of  460  mg  of  sodium  per  labeled 
scr\":ng  proposed  by  FSIS.  there  are  a 
number  that  exceed  this  level.  A 
comm.enter  suggested  that  a  sodium 
limit  of  600  mg  per  labeled  sen  ing 
might  be  a  reasonable  level  for  meal- 
type  products  that  would  provide  room 
for  consumption  of  beverages  and 
snacks  throughout  the  day.  Other 
comimenters  stressed  that  it  would  be 
co'onterproductive  to  establish 
restrictions  on  sodium  that  would 
diminish  consumer  acceptance  of 
otherwise  healthy  products  and  damage 
their  marketability. 

Based  on  information  aboul  the 
sodium  content  of  meal-type  products 
on  the  market.  FSIS  believes  that 
additional  timie  should  be  afforded 
manufacturers  to  refcrmiulate  products 
ro  meet  the  level  FSIS  is  adopting.  This 
action  minim.izes  compliance  costs, 
ensures  that  products  will  continue  to 
meet  consumer  expectations,  and  is 
consistent  with  FDA's  approach. 
Accordingly,  with  regard  to  use  of  the 
term  "healthy"  on  meat  and  poultry* 
products,  FSIS  is  establishing  an  interim 
criterion  of  600  m.g  of  sodium  per 
Labeled  serving  for  meal-type  products. 
.■\lthough  this  criterion  must  be  met  by 
the  effective  date  of  the  regulations. 
FSIS  is  allowing  an  additional  24 
months  for  affected  parties  to  comply 
V.  i'h  the  sodium  criterion  of  430  mg  per 
libeled  serving. 

Regarding  individual  foods,  several 
commenters  objected  to  FSIS's  proposed 
criterion  cf  480  mg  of  sodium  per  100 


g  as  too  low  in  some  cases,  contending 
that  salt  is  a  necessary  addition  to 
processed  meats,  not  a  discretionary' 
addition  as  with  other  processed  food 
products.  One  commenter  stated  that 
sodium  is  required  for  the  production, 
shelf  life  and  safety  of  processed  meats 
at  some  minimal  level  which  e.xceeds 
480  mg  per  100  g.  The  commenter 
further  argued  that  even  though 
potassium  salt  has  been  able  to  replace 
sodium  salt  to  some  degree  (up  to  40 
percent),  a  level  of  700  mg  of  sodium 
per  100  g  of  product  could  be  reached 
at  best.  A  commenter  also  suggested  that 
products  reflecting  a  meaningful 
reduction  in  a  nutrient  from  a  previous 
recipe  should  be  allowed  to  qualif\'  for 
use  of  the  term  "healthy." 

Based  on  information  received  in  the 
comments  and  discussions  with  FD.\, 
FSIS  concludes  that,  in  order  for  the 
definition  of  "healthy"  as  it  applies  to 
indindual  foods  to  be  useful  in  assisting 
consumers  to  achieve  dietary  goals,  the 
amount  of  sodium  permitted  should  be 
significantly  less  than  20  percent  of  the 
recomm.ended  daily  level  of  2.400  mg 
per  day,  i.e..  less  than  480  mg  per 
reference  amount  and  labeled  serving  A 
significant  reduction  in  a  nutrient,  as 
provided  for  in  9  CFR  317.313(j)  a.nd 
381.413(i)  for  relative  claims,  is  at  least 
25  percent.  However,  for  the  deP.nition 
of  "healthy,"  llie  reduction  cannot  be 
applied  to  a  particular  food  because  the 
ter.m  "healthy"  is  not  defined  as  a 
relative  claim,  but  as  an  implied 
nutrient  content  clai.m.  By  eppl\ing  the 
significant  reduction  principle  to  FD.^'s 
sodiu.Ti  disclosure  level  for  indi%-idual 
foods.  FSIS  arrives  at  a  level  of  360  mg 
(75  percent  of  480  mg)  per  reference 
amount  and  labeled  serving. 
Accordingly,  FSIS  is  establishing  iha 
sodium,  criterion  for  the  "healthy" 
definition  as  it  applies  to  individu.3l 
foods  at  360  mg  per  reference  amount 
and  labeled  serving. 

For  the  same  reasons  discussed  for 
m.eal-t\-pe  products,  FSIS  believes  that 
additional  time  should  be  afforded 
manufacturers  for  product  reformulation 
to  comply  with  the  criterion  of  360  mg 
of  sodium  for  t.he  "healthy"  definition 
as  it  applies  to  individual  foods,  .^s 
with  m.eal-type  products,  such  action 
minimizes  compliance  costs,  ensures 
continued  product  acceptability,  and  is 
consistent  with  the  approach  FD.\  is 
adopting.  Accordingly,  with  regard  to 
use  of  the  term  "healthy"  on  m.eat  and 
poultry  products,  FSIS  is  establishing  an 
interi.m  criterion  of  480  mg  of  sodium, 
per  reference  am.ount  and  labeled 
senir.i^  for  products  that  are  individual 
foods.  Although  this  criterion  must  be 
met  by  the  effective  date  of  the 
regulations.  FSIS  is  allowing  an 


additional  24  months  for  affected  parties 
to  comply  \%ith  the  sodium  criterion  of 
360  mg  per  reference  amount  and 
labeled  ser\'ing. 

Based  on  the  comments  submitted 
and  other  data  it  reviewed,  FSIS  is 
aware  that  many  meat  and  poultry' 
products,  which  are  individual  foods, 
e.xceed  the  360  mg  of  sodium  limit. 
Only  a  few  products  meet  the  Umit  at 
this  time,  while  somewhat  more  meet 
the  interim  lim.it  of  480  m.g  of  sodium. 
Considering  the  3^'2-year  phase-in 
period  allov.-ed  and  the  information 
re\iewed.  FSIS  believes  the  360-m.g 
level  is  a  reasonable  and  practical  limit 
that  both  minimizes  sodium  intake  and 
encourages  production  of  improved 
products.  Furthermore,  manufacturers 
have  options  other  than  "healthy"  to 
choose  other  claims  such  as  "light"  and 
"reduced"  to  describe  products  that  fit 
into  a  healthy  diet,  should  their 
products  fail  to  meet  the  sodiu-m 
qualification  for  the  "healthy" 
definition. 

To  ensure  hill  ccmipatibility  with 
FD.\'s  sodium  criterion  for  individual 
foods.  FSIS  is  providing  identical 
allowances  for  foods  with  reference 
amounts  of  30  g  or  less  or  2  tablespoons 
or  less,  and  for  dehydrated  products  that 
must  be  reconstituted  with  water  or 
diluents  containing  insignificant 
amounts  of  nutrients. 

4  S'vtritive  Value.  In  its  proposal  on 
use  of  the  term,  "healthy."  FSIS  stated 
that  it  had  solicited  com.ments  on  use  of 
the  te.-m  in  its  proposed  rule  entitled 
"Nutrition  Labeling  of  Meat  and  Poultrv- 
Products"  published  in  the  Federal 
Register  on  .November  27.  1991  ('6  FR 
60302).  .Although  FSIS  did  not  propose 
requirements  for  essential  nutrients  in 
its  proposal  on  "healthy"  issued  on 
Januarv-  6.  1993.  FSIS  noted  that  a  few 
com.ments  were  received  in  respor.se  to 
the  November  27,  1991.  proposal.  Some 
commenters  stated  that  the  term  should 
not  only  be  equated  with  controilfd 
amounts  of  fat.  saturated  fatty  acids, 
cholesterol,  and  sodium,  but  thst  use  cf 
the  term  should  also  meet  the  "high" 
definition  for  a  certain  nu.mber  of 
m.icronutrients. 

In  response  to  FSIS's  proposal  on 
"healthy."  some  com.menters  opposed 
additional  definition  requirements  that 
a  food  labeled  as  "healthy"  contain 
certain  specified  amounts  of  eisential 
vitam.ins.  minerals,  or  other  nutrients. 
on  the  basis  that  many  nutritious  foods 
m.ight  fail  to  qualif\'.  or  that  such  a 
require.ment  might  lim.it  a 
.manufacturer's  ability  to  formulate 
i.mproved  products.  However,  others 
stated  it  would  be  absurd  if  foods 
without  nutritional  value  could  be 
labeled  as  "healihv"  while  nutrient- 
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dense  lean  meat  products  might  fail  to 
qualify  because  of  the  inherent  fat 
content  of  muscle  tissue.  Most 
commenters  favored  an  essential 
nutritjnt  requirement  because  foods 
labelisd  as  "healthy"  should  make  a 
nutrilional  contribution  to  the  diet,  in 
addition  to  minimizing  intake  of 
nutrients  of  pubUc  health  concern.  One 
commenter  cited  a  recent  sun-ey  by  the 
American  Association  of  Retired 
Persons  shovving  that  63  percent  of 
respoadents  said  they  e.xpect  a  product 
label0d  as  "healthy"  to  be  a  good  source 
of  some  important  vitamins  and 
minerais. 

Co  Timenters  suggested  that 
requirements  for  six  essential  nutrients 
fur  w  hich  labeling  disclosure  is 
mane  itory,  i.e..  vitamin  A,  vitamin  C. 
calciutn,  iron,  protein,  and  dietary  fiber, 
be  esi  ablished  at  10  percent  of  the 
Refertnce  Daily  Intake  or  Daily 
Referfence  Value,  i.e.,  an  amount 
.   consistent  with  the  definition  for  good 
suurqa  of  a  nutrient,  based  on  the  weight 
of  Iha  food  product  as  follows:  Meal 
prodi^cts  should  provide  at  least  three  of 
the  six  nutrients:  main  dishes  should 
provide  at  least  two  of  the  six  nutrients; 
and  itidividual  foods  should  be  a  good 
sourctJ  of  at  least  one  of  the  six 
nutrients.  Commenters  also 
recoii^mended  (hat  requirements  for 
essential  nutrients  be  met  prior  to 
nutridat  addition  to  food  products,  so  as 
to  preclude  addition  solely  for  the 
purpose  of  meeting  the  criteria  for  the 
claim  "healthy." 

FSI 3  has  carefully  considered  these 
comn  ^nts  and  suggested  requirements, 
and  a|;rees  that  products  labeled  as 
"heal'  hy"  should  provide  essential 
n utriciits  in  the  amounts  recommended 
by  conimenters  prior  to  nutrient 
additic^n.  Accordingly,  FSI3  is  adopting 
the  su^ested  requirements  of  meal 
products,  main  dishes,  and  individual 
foods  prior  to  nutrient  addition.  To 
proviilfe  consistency  with  FDA's  meal 
categcriies  on  a  weight  basis,  FSISis 
apply;  Og  the  requirements  per  ial>?led 
•serving  suggested  for  FDA's  main  dish 
produSs  to  FSIS  regulated  meal 
produ  Jts  weighing  at  least  6  ounces,  but 
less  than  10  ounces,  and  the 
requirements  per  labeled  ser\'ing 
suggested  for  FDA's  meal  products  to 
FSlS-rtegulated  meal  products  weighing 
10  ounces  or  more,  including  those 
weighing  more  than  12  ounces. 

FSIS  interprets  nutrient  addition  as  an 
addition  of  nutrients  specificallv  to 
meet  the  requirements  for  "heahhy." 
For  example,  the  requirement  does  not 
preclude  claims  on  products  where  a 
nutrient  is  added  to  meet  a  standard  of 
identit-y;  a  nutrient  is  added  for 
let  hnalogical  purposes,  e.g.,  L-ascorbic 


acid  (vitamin  C)  in  curing  meats;  a  non- 
meat  or  non-poultry  ingredient  fortified 
in  accordance  with  FDA  requirements 
and  policy  is  used;  or  an  ingredient  is 
used  that  is  a  source  of  a  nutrient,  such 
as  textured  vegetable  protein. 

Single-Ingredient,  Raw  Productf; 

Several  commenters  suggested  that 
FSIS  establish  a  separate  category  for 
muscle  cuts  of  meat  and  poultry  based 
on  criteria  for  "extra  lean.  "  which  might 
also  be  appropriate  for  fish  and  game 
meats  under  FDA  jurisdiction.  Ba.sed  on 
information  submitted  by  commenters 
and  otherwise  available.'FSiS  believes 
that  a  nimiber  of  meat  and  poultry 
products  that  are  individual  foods 
comprised  of  more  than  one  ingreditnf 
readily  can  be  formulated  to  meet  !he 
criteria  for  fat.  saturated  fat,  and 
cl-.olesterol  that  FSIS  is  adopting.  For 
example,  many  soups  that  contain  lesser 
ajnounls  of  meat  or  poultry  and  certain 
luncheon  products  with  added  water  or 
non-meat  ingredients  and  that  have  5.5- 
g  reference  amounts  currently  meet  the 
criteria. 

However,  FSIS  realizes  that  single- 
ingredient,  raw  meat  and  poultry 
products  are  severely  impacted  by  the 
restrictions  on  fat,  saturated  fat,  and 
cholesterol.  Information  reported  in 
USDA's  Agriculture  Handbook  No.  8 
shows  that  no  single  cut  of  beef,  pork, 
lamb,  veal,  or  chicken  could  meet  all 
three  requirements,  and  only  skinless 
light  meat  cuts  of  turkey  could  qualify 
to  use  the  term. 

A  number  of  commenters  stressed  that 
"heahhy"  should  be  defined  in  such  a 
way  that  it  is  consistent  with  dietary 
guidelines.  T.hey  mentioned  that  many 
D'commendations  from  public  health' 
organizations  .and  the  Dietary 
Guidelines  for  Americans  advif.e 
choosing  lean  meats,  fish,  and  poultry 
without  skin  as  a  m.eans  of  achieving 
nutritious  diets  low  in  fat,  saturated  fat. 
and  cholesterol.  They  further  stated  that 
if  lean  meats  cannot  be  labeled  as 
"healthy"  because  of  the  inherent  fst 
content  of  muscle  tissue,  there  is  little 
incentive  for  industry  to  further  ifs 
research  and  production  of  leaner  red 
meat. 

FSIS  believes  that  products  faibng  to 
meet  the  definition  for  "healthy"  can 
also  have  a  place  in  a  healthy  diet. 
Choosing  lean  versus  fattier  cuts  of 
meats  makes  it  easier  for  Americans  to 
meet  dietary  guidelines.  FSIS  is  fully 
aware  that  lean  cuts  of  meat  and 
poultry.  v\  hich  of  themselves  do  not 
meet  definitions  for  "low  fat"  and  "low 
saturated  fat,"  and  do  not  contain  60  mg 
or  less  of  cholesterol  per  reference 
amount  and  labeled  serving,  can  be 
incorporated  readily  into  meal-type 


products  and  individual  food  mixtures 
that  do  meet  the  "healthy"  definition. 
As  stated  in  the  preamble  to  its 
proposal,  FSIS  believes  that  the  criteria 
for  "healthy"  should  not  interfere  with 
dietary  guidance  messages  of 
encouraging  consumption  of  a  variety  of 
foods  and  increased  use  of  lean  meats 
and  poultry  products. 

FSIS  is  convinced  that  products 
labeled  as  "healthy"  should  both  assist 
consumers  in  meeting  dietary 
guidelines,  as  well  as  minimize  intake 
of  nutrients  of  public  health  concern. 
FSIS  finds  merit  in  those  comments 
suggesting  that  criteria  for  "extra  lean" 
be  considered  for  use  of  the  term 
"healthy"  in  connection  with  cuts  of 
meat  and  poultry.  Accordingly,  FSIS  is 
providing  in  this  final  rule  that  single- 
ingredient,  raw  meat  and  poultry 
products  that  meet  the  requirements  for 
"extra  lean"  may  quahfy  to  use  the  term 
"healthy"  on  the  labeling,  provided  they 
meet  all  other  requirements  to  bear  the 
claim.  Products  qualify  for  tlie  "extra 
lean"  claim  when  they  contain  less  than 
5  g  of  fat,  less  than  2  g  of  saturated  fat. 
and  less  tliaii  95  mg  of  cholesterol  per 
100  g  and  per  reference  am.ount 
customarily  consumed.  Singie- 
ingredient,  raw  meat  and  poultry 
products  may  meet  the  "e.xtra  lean" 
requirements  in  lieu  of  meeting 
definitions  for  "low  fat  '  and  "low 
saturated  fat"  and  the  limitation  of 
60  mg  or  less  of  cholesterol  per 
reference  amount  and  labeled  serving. 
Although  "extra  lean"  criteria  as 
applied  to  single-ingredient,  raw 
products  aiu  slightly  less  string-^nt  than 
the  criteria  adopted  for  processed, 
multi-ingredient  individual  food 
products,  they  both  recognize  the 
inherent  nutrient  profile  of  muscle 
tissue  and  identify  the  very  leanest  of 
meat  and  poultry  products  available  to 
consumers  in  the  mirkeipldcc.  Thus, 
"extra  le.ui"  criteria  meet  the  goal  of 
minimizing  fat  intake  fro.m  lh:s 
important  rafsgory  of  products  that  an; 
staples  in  the  American  diet. 

FSIS  is  not  specifying  a  sodium 
criterion  for  single-ingredient,  raw  meat 
and  poultry  products  because  tiiese 
products  are  inherently  low  in  sodium, 
containing  amounts  well  below  the  limit 
established  for  individual  foods. 

Implementation  Date 

In  its  proposed  rule  on  use  of  the  term 
"healthy,"  FSIS  advised  that  it  intended 
to  make  any  final  nile  that  derived  from 
the  rulem  Jting  effective  the  same 
effective  date  as  the  final  rule  entitled 
"Nutrition  Labeling  of  Meat  and  Poultry 
Products."  which  is  July  6.  1994.  FSIS 
further  stated  that.  if.  for  some  reason. 
a  final'rule  on  "healthy"  and  similar 
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terms  is  not  issued  in  time  to  meet  the 
same  effective  date  as  FSIS's  final  rule 
on  nutrition  labeling,  the  use  of 
'healthy"  and  similar  terms  would  be 
subject  to  the  nutrient  content  claim 
provisions  set  forth  in  the  final  rule  on 
nutrition  labeling. 

In  response  to  comments  on  the 
proposed  rule,  the  provisions  of  this 
final  rale  differ  from  the  provisions 
contained  in  the  proposed  rule.  The 
differences  are  of  a  magnitude  that  will 
require  the  relabeling,  reformulation, 
and/or  reanalysis  of  some  products 
currently  on  the  market,  i.e.,  tiiose  with 
laVjeling  currently  bearing  the  term 
"healthy"  or  any  other  derivative  of 
"health."  and  which  do  not  meet  the 
requirement?  set  forth  in  this  final  rule. 

Therefore.  FSJS  has  decided  that 
sufficient  time  should  be  allotted  to 
make  any  changes  necessary  for 
manufacturers  to  comply  with  this  rule. 
FSiS  has  determined  that  this  final  rule 
will  be  implemented  18  months  from 
the  date  of  its  promulgation,  with  an 
additional  24  months  to  achieve  further 
reductions  in  sodium  levels.  This  18- 
month  period  is  the  same  period  as 
allowed  for  the  nutrition  labeling 
regulations  based  on  comments  received 
from  tlie  public  on  issues  related  to  its 
implementation  date.  This  timeframe  is 
also  consistent  with  FDA's  enforcement 
strategy  as  discussed  in  its  companion 
rulemaking  on  use  of  the  term 
"healthy." 

List  of  Subjects 

9CFRPart317 

Food  labeling.  Food  packaging.  Meat 
inspection. 

9  CFR  Part  381 

Fond  labeling,  Poultry  and  poultn, 
products.  Poultr)'  inspection. 

Final  Rule 

For  the  reasons  discus.^ed  in  the 
preamble.  F51S  is  amending  9  CFR  parts 
317  and  381  of  the  Federal  meat  and 
poultry  products  inspection  rt^ulations 
as  follows: 

PART  317— LABELING,  MARKING 
DEVICES.  AND  CONTAINERS 

1.  The  authority  citation  for  part  317 
continues  to  read  as  follows; 

Authority:  21  U.S.C.  e.Ol-eqS.  7  CFR  2  17. 
2.55 

2.  Section  317.363  is  added  to  read  as 
follows; 

§  31 7.363    Nutrient  content  claims  for 
"healttiy." 

(u)  The  term  "healthy."  or  any  other 
derivative  of  the  term  "health."  may  be 
used  on  the  labeling  of  any  meat  or  meat 


food  product,  provided  that  the  product 
is  labeled  in  accordance  with  §  317.309 
and  §317.313. 

(b)(1)  The  product  shall  meet  the 
requirements  for  "low  fat"  and  "low 
saturated  fat."  as  defined  in  §  317.362. 
e.vcept  that  single-ingredient,  raw- 
products  may  meet  the  total  fat  and 
saturated  fat  criteria  for  "extra  lean"  in 
§317.362. 

(2)  The  product  shall  not  contain 
more  than  60  m.illigrams  (mgj  of 
cholesterol  per  reference  amount 
customarily  consumed,  per  labeled 
sening  size,  and,  only  for  foods  with 
reference  amounts  customarily 
consumed  oi"  30  grains  (g)  or  less  or  2 
tablespoons  (tbsp)  or  less,  per  50  g.  and. 
for  dehydrated  products  that  must  be 
reconstituted  with  water  or  a  diluent 
containing  an  insignificant  amount,  as 
defined  in  §  317.309(g)(1).  of  all 
nutrients,  the  per-50-g  criterion  refers  to 
the  prepared  form,  except  that: 

(i)  A  meal-type  product,  as  defined  in 
§317.313(1).  and  including  meal-type 
products  that  weigh  more  than  12 
ounces  (oz)  per  serving  (container),  shall 
not  contain  m.ore  than  90  m.g  of 
cholesterol  per  labeled  serving  size;  and 

(iij  Single-ingredient,  raw  products 
may  meet  the  cholesterol  criterion  for 
"extra  lean"in  §  317.362. 

(3)  The  product  shall  not  contain 
more  than  360  mg  of  sodium,  except 
that  it  shall  not  contain  more  than  480 
mg  of  sodiimi  during  the  first  24  months 
of  implementation,  per  reference 
amount  customarily  consumed,  per 
labeled  ser\ing  size,  and,  only  for  foods 
with  reference  amounts  customarily 
consumed  of  30  g  or  less  or  2  tbsp  or 
less,  per  50  g.  and.  for  dehydrated 
products  that  must  be  reconstituted 
with  water  or  a  diluent  containing  en 
insignificant  amount,  as  defined  in 

§  317.309(g)(1).  of  all  nutrients,  the  per- 
50-g  criterion  refers  to  the  prepared 
form,  except  that: 

(i)  .\  meal-type  product,  as  defined  in 
§  317.313(1).  and  including  meal-type 
products  that  weigh  more  than  12  oz  per 
serving  (container),  shall  not  contain 
more  than  480  mg  of  sodium,  except 
that  it  shall  not  contain  m.ore  than  600 
mg  of  sodium  during  the  first  24  months 
of  implem.en'..i'ion.  per  labeled  serving 
size;  and 

(li)  The  requirements  of  this 
paragraph  (b)(3)  do  not  apply  to  single- 
ingredient,  raw  products. 

(4)  The  product  shall  contain  10 
percent  or  more  of  the  Reference  Daily 
Intake  or  Daily  Reference  Value  t-s 
defined  in  §  317.309  for  vitamin  A, 
vitamin  C.  iron,  calcium,  proteui.  or 
fiber  per  reference  amount  customarily 
consumed  prior  to  any  nutrient 
addition,  except  that: 


(i)  A  meal-type  product,  as  defined  in 
§  317.313(1),  and  including  meal-type 
products  that  weigh  at  least  6  oz  but  less 
than  10  oz  per  serving  (container),  shall 
meet  the  level  for  \\\o  of  the  nutrients 
per  lal>eled  serving  size;  and 

(ii)  A  meal-type  product,  as  defined  in 
§  317.313(1),  and  including  meal-type 
products  that  weigh  10  oz  or  more  per 
serving  (container),  shall  meet  the  level 
for  three  of  the  nutrients  per  laVieled 
serving  size. 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

3.  The  outhority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450.  21  U.S  C  -451- 
470;7CFR'2.17,2.55. 

4  Section  381.463  is  added  to  read  as 
follows; 

§  331.463    Nutrient  content  claims  for 
"healttiy." 

(a)  The  term  "healthy."  or  any  other 
derivative  of  the  term  "health."  may  be 
used  on  tlie  labeling  of  any  pouitrv' 
product,  provided  that  the  product  is 
labeled  in  accordance  with  §  381 .409 
and  §381.413. 

(b)(1)  The  product  shall  meet  the 
requirements  for  "low  fat"  and  "low- 
saturated  fat,"  as  defined  in  §  38 1 .462. 
except  that  single-ingredient,  raw- 
products  may  meet  tli(;  total  fat  and 
saturated  fat  criteria  for  "extra  loan"  in 
§381.462. 

(2)  The  product  shall  not  contain 
more  than  60  milligrams  (mg)  of 
cholesterol  per  reference  amount 
customarily  consumed,  per  labeled 
scr\ing  size.  and.  only  for  foods  with 
reference  amounts  customarily 
consumed  of  30  grams  (g)  or  less  or  2 
tablespoons  (tbsp)  or  less,  per  50  g.  and, 
for  dehydrated  products  that  must  be 
reconstituted  with  water  or  a  diluent 
containing -an  insignificant  amount,  as 
defined  in  §381.409fg)(l).  of  all 
nutrients,  the  per-50-g  criterion  refers  to 
the  prt  pared  form,  except  that; 

(i)  .\  meal-type  product,  as  defined  in 
§  381.413(1),  and  including  m.eal-type 
products  that  weigh  more  than  12 
ounces  (oz)  per  serving  (container),  shall 
not  contain  more  than  90  mg  of 
cholesterol  per  labeled  serving  size;  and 

(ii)  Single-i:;gredient,  ravv  products 
may  meet  the  cholesterol  criterion  for 
"extra  lean"  in  §  381.462. 

(3)  The  product  shall  not  contain 
more  than  360  mg  of  sodium,  except 
that  it  shall  not  contain  more  than  480 
mg  of  sodium  during  the  first  24  months 
of  implementation,  per  reference 
amount  customarily  consum£;d.  per 
labeled  ser\ing  size,  and,  only  for  foods 
with  reference  amounts  customarily 
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consumed  of  30  g  or  less  or  2  tbsp  or 
lessj,  per  50  g,  and,  for  dehydrated 
products  that  must  be  reconstituted 
with  \\'ater  or  a  diluent  containing  an 
insignincant  amount,  as  defined  in 
§3gi.409(g)(l),  of  all  nutrients,  the  per- 
50-d  criterion  refers  to  the  prepared 
forijv,  except  that: 

{i|  A  moal-type  product,  as  defined  in 
§  3dl.413(i).  and  including  meal-type 
products  that  weigh  more  than  12  oz  per 
serv  vig  (container),  shall  not  contain 
more  than  480  mg  of  sodium,  except 
thatl  it  shall  not  contain  more  than  600 
m.g  jf  sodium  during  the  first  24  months 


of  implementation,  per  labeled  ser\ing 
size;  and 

(ii)  The  requirements  of  this 
paragraph  (b)(3)  do  not  apply  to  single- 
ingredient,  raw  products. 

(4)  The  product  shall  contain  10 
percent  or  more  of  the  Reference  Daiiv 
Intake  or  Daily  Reference  Value  as 
defined  in  §  381.409  for  vitamin  A, 
vitamin  C,  iron,  calcium,  protein,  or 
fiber  per  reference  amount  customarilv 
consumed  prior  to  any  nutrient 
addition,  except  that: 

(i)  A  moaltype  product,  as  defined  in 
§  381.413(1),  and  including  meal-type 
products  that  weigh  at  least  6  oz  but  loss 


than  10  oz  per  serving  (container),  shall 
meet  the  level  for  two  of  the  nutrients 
per  labeled  serving  size;  and 

(ii)  A  meal-type  product,  as  defined  in 
§331.413(1).  and  iucl'jding  meal-fvpe 
products  that  weigh  10  oz  or  more  per 
serving  (container),  she'!!  meet  the  levi  1 
for  three  of  the  nu'rients  prr  !abc-k-d 
ser/ing  size. 

Done  at  Washington.  DC.  en:  Slav  4,  \m4 
Patricia  Jensen, 

Acting  Aixistant  Se^rftan,',  Sf':rke'.u:g  and 
Irii-pection  Sen'/ces. 

[FR  Doc.  04-11140  Filed  5-5-94:  10  :7  an,] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  No.  91 N-384H] 
RIN  C90S-AD08 

Food  Labeling:  Nutrient  Content 
Claims,  Detinition  of  Term:  Healthy 

agency:  Food  and  Drug  Administration. 

HHS 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Dnig 
Administration  (FDA)  i.s  amending  its 
food  Inbeiing  regulations  to  pstdulish  a 
tli'finition  for  the  term  "healthy"  under 
the  Federal  Food,  Drug,  and  Co.snv.'tic 
Act  (the  act).  This  final  nile  will  prcviiie 
a  deHnition  for  this  implied  nutrient 
c:)ntent  claim  and  provide  for  its  u;.e  on 
the  ffiod  label.  This  action  is  in  response 
to  the  .Nutriiion  Liibelinf;  and  Education 
Act  of  1990  (the  1990  amendments). 
DATES:  This  regulation  is  effective  May 
8,  1994.  Before  Ianuar\-  1.  VJ^jH,  the 
s("l:u;;i  content  rf  individual  food.s. 
rniin  dish,  and  meal  pnxlucts  shall  be 
cunsislenl  \v:th  §  101.65{d)(2)(ii)(A). 
(d)(^)(ii)(D).  (d)(3){ii)(A),  (d)(3)(ii)(n).  or 
(d)i-4)(ii)(.\).  a~,  apprnnriate.  After 
ianuary  1,  1998.  Lhe  sodium  contynt  of 
individual  foods,  main  dish,  and  nical 
products  thiit  bear  the  claim  "healihy" 
shdlbe  consistent  with  the 
rt  quirements  in  §  lC1.65;d)(2)(ii)(C)(I). 
!d,l2)(ii);C)(2).(d)(3Kiij(C)(J). 
ld;(3)(ii)(C)(2).or(d)(4)(ii){B).as 
;;ppnipria:e. 

FOR  FURTHER  iNFCRMATION  CONTACT: 
Fi-liria  B.  Satchell,  Center  for  Food 
S.i.fety  and  Applied  Nutrition  (HFS- 
1"3),  Fond  and  Drug  Administration, 
200  C  St.  SVv'..  Washington.  DC.  20204. 
202-205-5099. 

SUPPLEMENTARY  I.NFCRMATICN: 

I,  Introduction 

in  the  Federal  Register  of  January  (">, 
1093  (38  FK  2302).  FDA  published  "a 
final  rule  entitled  "Food  I.abelini;: 
Nutrient  Content  Claims,  General 
Fiinciples,  Petitions.  Definitions  of 
Terms;  Definitions  of  Nutrient  Content 
Claims  for  the  Fat.  Fatty  Acid,  and 
Ciholesterol  Content  of  Food" 
(hcTeinafter  referred  to  as  "the  genend 
principles  final  rule")  that,  among  other 
things,  provided  for  the  use  of  implied 
(lutrituit  conti;nt  claims  on  the  labels 
and  in  the  labeling  of  individual  foods 
anti  meal-type  products.  While  th»! 
agency  recognized  that,  as  provided  bv 
section  403(r)(l)(A)  of  the  act  (21  IJ.S.C. 
343(r)(l)(A)).  a  ft«td  is  prohibited  from 


bearing  an  implied  nutrient  content 
claim  on  its  label  or  in  its  labeling 
unless  the  claim  is  deilned  by  FDA  by 
regulation,  it  was  unable  to  adopt  a 
comprehensive  set  of  definitions  for 
implied  nutrient  content  claims  in  th(! 
general  principles  final  rule  because  of 
resource  constraints  and  the  strict 
timeframes  under  which  that 
rulemaking  was  accomplished. 
Although  die  agency  did  not  establish  a 
comprehensive  set  of  definitions,  it  did 
determine,  among  other  things,  that  the 
term  "healthy"  is  an  implied  nutrient 
content  claim  when  it  is  u.sed  on  the 
label  or  in  labeling  in  a  nutritional 
context,  for  example,  when  it  appears  in 
a.'-sociaiion  with  an  explicit  or  implicit 
chiim  or  statement  about  a  nutrient  (58 
FR  2302  at  2375).  The  agency  srdd  that, 
for  example,  in  the  statement  "healthy, 
C'jntains  less  than  3  g  of  fat,"  "heaiihy" 
is  an  imp!i-;:d  nutrient  content  cl;;im. 

C''catise  of  the  complex  nature  of  this 
t!  rn.  the  agency  concluded  that  it  was 
not  possible  to  arrive  at  a  final 
regulr-tion  for  a  definition  of  the  term 
"'.le-iUhv"  as  part  of  the  general 
principles  final  rule  (58  FK  2302. 
I.inuar/  G.  1993).  However,  in  that  b,unn 
issue  of  the  Federal  Register.  FD.\ 
[•ii:lilish<?d  a  prop';sal  entitlf>d,  "Food 
Labeling:  Nutrient  Cciifenl  Cl.iiins. 
Definition  of  Term:  Healthy" 
(hereinafter  referred  to  as  "the  healthy 
PiOposil").  to  est£.blish  a  definition  for 
the  implied  nutrient  content  ckiini 
"healthy"  fur  indi\  idual  foods.  n;ain 
dishes,  and  m.eal  produc;ts  (S8  FR  2944. 
January  6. 1993).  The  agency  tentatively 
concluded  that  fo  ids  labeled  with  the 
term  "healthy"  ccald  be  used  with  a 
va.riety  of  foods  to  assist  consumers  in 
maintaining  healthy  dietar\'  practices, 
that  is,  to  achieve  a  total  diet  that 
confnrm.s  to  current  dietan,-  guidelines. 
In  other  words,  FDA  tentatively 
concluded  that  foods  bearing  a 
"healthy"  claim  should  be  those  that, 
based  on  their  nutrient  profile,  would 
assist  consumers  in  Rchieving  dietarv' 
recommendations.  Consequently,  the 
agency  proposed  to  permit  the  use  of  the 
term  "healthy"  as  an  implied  nutrient 
content  claim  on  products  that  meet  the 
definitions  for  "low  fat"  and  "low- 
saturated  fat"  and  Uiat  do  not  exceed  the 
disclosure  levels  for  sodium  and 
cholesterol  (proposed  §  101.65(d)(2)  (21 
CFR  101.65(d)(2)}).  (Disclosure  levels 
are  defined  as  levels  of  total  fat. 
saturated  fat.  sodium,  and  cholesterol  in 
a  food  above  which  a  referral  statement 
is  required  when  the  food  bears  a 
nutrient  content  claim  (see  §  101.13(h) 
(21  CFR  101.13(h))).  The  agency  further 
stated  that  when  "healthy"  is  not  used 
as  an  implied  nutrient  content  claim,  it 


would  be  subject  to  the  general 
misbranding  provisions  of  section 
403(a)  of  the  act  (58  FR  2944  at  2945). 

The  agency  advised  that  it  intended  to 
make  any  final  rule  that  derived  from 
the  proposal  effective  on  the  date  of 
applicability  of  the  general  principles 
final  rule  and  the  final  rule  on 
mandatory  nutrition  labeling  (i.e..  May 
8.  1994)  (58  FR  2944).  However.  FT)A" 
stated  that  if  for  some  reason  a  final  rule 
had  not  been  issued  by  that  date, 
"healthy"  would  be  subject  to  the 
general  nutrient  content  claim 
requirements  for  implied  claims  or  the 
general  misbranding  clau.se  (58  FR 
2944). 

In  a  companion  document  in  the 
lanuary  6.  1993  issue  of  the  Federal 
Register  (58  VR  686).  the  Food  Safety 
and  Inspection  Senice  (FSIS)  of  the 
U.S.Departm'nt  nf  Agriculture  (IJSDA) 
proposed  a  definition  for  "he'iUhy"  or 
any  other  d;fivatiye  of  the  term 
"h.ealth"  on  meat  and  poultry  products. 
FSIS  proposed  to  permit  "heaiihy"  to  be 
used  on  the  label  or  in  labeling  of  a  meat 
or  poultry  product  that  ctiutains  less 
than  10  grams  (g)  of  fat,  less  than  4  g 
s.'aurated  fat.  less  than  95  milligrams 
(ing)  of  cholesterol,  and  less  th.m  480 
nig  nf  .sodium  pi;r  100  g  and  per 
reference  amount  custom.nrily 
cor.sumed  (R-.\CC)  for  individuid  foods 
ar.d  per  100  g  and  per  labeled  si;rving 
for  meal-type  products.  FSIS  further 
proposed  that  any  use  of  the  term 
"healthy,"  whether  in  a  brand  name  or 
in  cenjunc'ioa  with  a  nutrient,  nuist 
mi-et  this  definition. 

FDA  received  approximateU  50 
letters  in  response  to  the  "in  ahhy" 
proposal.  Each  letter  contain.d  one  or 
more  comments.  The  Ic-tters  were  from 
a  wiile  range  of  sources,  including 
consumers,  consumer  organizations, 
professional  associations.  State  and 
local  government  agencies,  industry, 
and  industry  trade  associations.  Some  of 
the  comments  supported  various 
provisions  of  the  proposal.  Other 
comments  suggested  modifications, 
revisions,  or  revocations  of  various 
provisions  of  the  proposal.  A  summan, 
of  the  comments,  the  agency's  responses 
to  the  comments,  and  a  complete 
discussion  of  the  agency's  conclusions 
with  respect  to  use  of  the  term 
"healthy"  follow. 

II.  Comments  and  Agency  Response 

A.  Purpost^  in  Defining  "Hnalthy" 

The  agency  views  the  term  "healthy" 
as  a  unique  nutrient  content  claim.  This 
term  not  only  characterizes  the  level  of 
the  nutrients  in  a  food  but  implies  a 
judgment  about  the  food  itstdf,  based  on 
its  nutrient  profile.  Polls  and  surveys 
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(iiicussod  in  the  comments  that  FDA 
received  on  the  "healthy"  proposal 
show  that  consumers  have  many  ideas 
about  what  this  term  means.  Some 
believe  that  it  means  that  the  food  is  low 
It  fat  and  low  in  sodium;  others  believe 
th4l  the  term  means  that  the  food  is  low 
in  tholesterol;  while  still  others  believe 
that  the  term  means  that  consumption  of 
the  food  would  l^ad  to  a  healthy  diet. 
Taken  together,  however,  these 
coBiments  establish  nut  only  that 
"healthy"  conveys  a  strong  message 
about  the  nutrient  content  of  a  food,  but 
that  consumers  associate  it  with  the 
nutrient  levels  that  have  generally  been 
recjommended  over  the  past  few  years. 
The  agency  finds,  therefore,  that  the 
fundamental  purpose  of  a  "healthy" 
claim  is  to  highlight  those  foods  that, 
baaed  on  their  nutrient  levels,  are 
particularly  useful  in  constructing  a  diet 
thajt  conforms  to  current  dietary 
guildeiines.  As  stated  in  the  "healthy" 
proposal  (58  FR  2944  at  2946).  and 
supported  by  the  comments,  foods 
labeled  with  the  term  "healthy"  should 
be  those  that  can  be  consumed  to  assist 
consumers  in  maintaining  healthy 
dietary  practices,  that  is,  in  achieving  a 
total  diet  that  conforms  to  current 
diejary  recommendations.  Thus, 
"healthy"  is  different  from  other 
nu^ent  content  claims  that  FDA  has 
defined  in  that,  while  the  other  nutrient 
contei.t  claims  characterize  only  the 
level  of  the  nutrient  (or,  in  the  case  of 
"light."  nutrients)  that  is  the  subject  of 
theiclaim,  "healthy"  characterizes  both 
the  li'vel  of  the  nutrient  in  a  food  and, 
deri\atively.  the  food  itself. 

li  One  comment  stated  that  in  order 
for  B  definition  of  "healthy"  to  be 
meawngful,  unique  nutrient  criteria 
shojuld  be  developed  for  each  food 
category. 

The  agency  disagrees  with  this 
corrtment.  Although  the  agency  would 
consider  it  inappropriate  if  the 
definition  of  "healthy"  were  to  exclude 
an  Entire  category  of  foods  that  is 
recommended  in  dietar>'  guidelines, 
FDA  believes  that  to  establish  different 
criteria  for  each  food  category  would  not 
be  qelpful  to  consumers.  Not  only 
woiild  consiuners  have  to  leam  that  the 
meajning  of  the  tcnn  varied  from  food 
typo  to  food  type,  but  they  would  have 
to  Iqarn  what  the  term  meant  in  each 
food  category  if  they  were  to  use  it  in 
strufcluring  a  diet  that  conforms  to 
dietity  recommendations.  Such  a 
situation  would  defeat  the  purpose  of 
the  claim.  Instead  of  being  able  to  rely 
on  the  term  as  one  that  highlights  foods 
that  are  particularly  useful  in 
structuring  a  healthy  diet,  consumers 
would  be  left  to  judge  each  food's  place 
in  the  overall  diet  that  they  were 


consuming.  For  example,  if  the  agency 
took  into  account  the  fact  that  some 
dairy  products  have  a  higher  fat  content 
than  some  other  foods,  and  that  some 
cheeses  have  a  higher  saturated  fat 
content  than  some  other  foods,  and  so 
forth,  consumers  would  be  left  with  a 
situation  in  which  even  if  they  ate  a 
s.ign!ficant  number  of  foods  labeled  as 
"healthy,"  they  could  have  no 
confidence  that  their  intake  of  these 
nutrients  would  be  within  dietary 
guidelines. 

The  agency  believes  that  the 
definition  of  "healthy"  that  it  is 
cstabhshing  in  this  final  rule  will  permit 
a  sufficient  number  and  variety  of  foods 
in  all  food  categories  to  bear  the  term  to 
help  consumers  achieve  a  total  diet  that 
is  consistent  with  current  dietary 
recommendations.  Thus,  the  agency  is 
not  establishing  a  definition  of 
"healthy"  that  is  based  on  unique 
nutrient  criteria  for  each  food  category. 

2.  A  few  comments  stated  that  the 
definition  of  "healthy"  should  include 
alternative  criteria  that  the  product  may 
meet  to  be  able  to  bear  the  term.  The 
comments  argued  that  any  product  that 
can  bear  an  apprroved  health  claim 
should  be  able  to  bear  the  term 
"healthy."  These  comments  asserted 
that  fo;  a  food  to  make  a  health  claim 
obout  one  of  its  nutrients,  it  cannot 
contain  levels  of  other  nutrients  that 
exceed  disclosure  levels.  Thus,  a  food 
that  can  boar  a  health  claim  will  not 
contain  levels  of  a  nutrient  that  will 
increase  the  risk  of  diet-related  disease 
to  the  general  population  and  in  that 
regard  represents  a  healthy  food. 

The  agency  rejects  these  comments.  A 
health  claim  is  based  on  the  relationship 
of  a  substance  to  a  specific  disease  or 
health-related  condition.  While  the 
provisions  governing  health  claims  do 
not  permit  such  claims  on  products  that 
contain  nutrients  at  levels  above  the 
disclosure  levels  (see  §  101.14(e)),  a 
product  that  bears  a  health  claim  may 
not  be  helpful  in  assisting  consumers  in 
lowering  their  daily  intake  of  those 
nutrients  that  are  not  the  subject  of  the 
claim,  but  of  which  reduced  daily  intake 
has  been  recommended.  While  the 
agency  recognizes  that  Congress 
anticipated  that  heahh  claims  can  be 
used  to  reinforce  the  Surgeon  Gt^neral's 
recommendations  and  to  help 
Americans  maintain  a  healthful  diet  (H. 
Kept.  101-538,  101st  Cong..  2d  sess.,  9- 
10  (June  13.  1990)).  the  fundamental 
concerns  that  underlie  a  health  claim 
are  different  from  those  that  underlie 
the  definition  of  "healthy."  FDA's  goal 
in  defining  "healthy"  is  to  define  the 
term  in  such  a  way  that  it  v.  ill  highlight 
foods  that,  because  of  llieir  nutrient 
content,  will  be  most  helpful  to 


consumers  in  constructing  a  diet  that  is 
consistent  with  dietary 
recommendations.  The  purpose  of  a 
health  claim,  on  the  other  hand,  is  to 
make  consumers  aware  of  scientifically 
\  alid  nutrient-disease  relationships  and 
of  foods  that  have  a  level  of  the  nutrient 
in  question  such  that  consumption  of 
the  food  may  help  to  affect  the  risk  of 
developing  the  disease  in  question. 

In  some  circumstances  these  purposes 
overlap.  In  others  they  do  not.  For 
example,  a  woman  in  her  20's  may  wish 
to  consume  foods  that  are  good  sources 
of  calcium,  even  though  the  levels  of  fat 
in  such  foods  would  not  qualif>'  them  to 
bear  a  "healthy"  claim.  Thus,  simply 
because  a  food  qualifies  to  bear  a  health 
claim  does  not  mean  that  it  should  also 
qualify  to  bear  the  term  "healthy." 
Consequently,  the  agency  is  not  granting 
the  comments'  request  to  permit  the 
term  "healthy"  on  foods  that  quahfy  to 
bear  a  health  claim,  unless,  of  course, 
the  product  also  meets  the  definition  of 
"healthy." 

3.  Some  comments  argued  that 
"heahhy"  is  not  an  absolute  claim  but 
a  relative  claim,  and  that  it  should  be 
regulated  as  such.  These  comments 
stated  that  when  foods  in  a  given 
product  fine  have  been  reduced  in  fat. 
saturated  fat.  sodium,  or  cholesterol, 
and  an  appropriate  reference  food 
exists,  the  product  should  be  able  to 
nidce  a  "healthy"'  claim.  For  instance, 
according  to  these  comments,  if  a 
particular  type  of  fat  or  oil,  such  as 
canola  oil.  has  a  lower  amount  of 
saturated  fat  than  another  tvpe  of  oil, 
then  the  canola  oil  represents  a 
healthier  choice  and  should  be  abk  to 
bear  the  "healthy"  claim. 

The  agency  disagrees  with  these 
comments.  As  fully  discussed  above,  the 
purpose  of  the  "healthy"  claim  is  to 
highlight  those  foods  that,  because  of 
their  nutrient  profile,  are  useful  in 
assisting  consumers  in  structuring  tho;r 
diets  to  conform  to  dietary  guidelines. 
The  usefulness  of  a  food  labeled 
"healthy"  is  not  based  on  how  it 
compares  to  a  similar  food,  but  en  how- 
it  contributes  to  achieving  a  total  diet 
consistent  with  dietary 
recommendations.  In  contrast,  the 
purpose  of  comparative  claims  is  to 
distinguish  those  foods  that  contain 
modified  levels  of  the  specified  nutrient 
when  compared  to  the  level  cf  that 
nutrient  in  an  appropriate  reference 
food.  Thus,  the  purpose  of  a  "healthy" 
claim  is  significantly  different  from  that 
of  a  comparative  claim.  While  both 
types  of  claims  can  be  beneficial  to 
consumers  in  structuring  their  diets, 
they  do  different  things.  Therefore,  the 
agency  considers  it  inappropriate  to 
define  "healthy"  as  a  comparative 
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claim.  However,  the  agency  advises  that 
products  tliat  bear  a  comparative  claim 
such  as  "reduced"  and  "less"  end  meet 
the  requirements  for  a  "healthy"  claim 
can  bear  both  terms. 

B.  Need  for  Definition 

4.  A  few  comments  asserted  that  FDA 
did  not  have  the  authority  under  the 
1990  amendments  to  define  "healthy" 
because  the  statute  did  not  set  forth  an 
intent  or  direction  to  regulate  words  and 
expressions  that  do  not  relate  to  the 
absence,  presence,  or  quantity  of 
nutrients  in  a  food,  preventive  claims, 
or  curative  claims,  all  of  which  are 
subject  to  scientific  verification.  The 
comments  further  asserted  that  the  1990 
amendments  did  not  authorize  FDA  to 
extend  express  or  implied  nutrient 
content  claim  regulations  in  a  manner 
that  would  prohibit  words  or 
descriptive  free  speech  that  may  be 
useful  to  consumers  in  selecting  foods 
that  are  helpful  in  achieving  a  total  diet 
consistent  with  current  dietary 
recommendations. 

One  comment  from  a  foreign 
goverrunent  advised  that  its  policy  is  to 
not  allow  food  products  to  be  described 
as  "healthy."  although  their  labeling 
may  bear  statements  that  the  food  can  be 
consumed  as  part  of  a  healthy  diet. 
Thus,  the  comment  argued  that  such  a 
provision  would  be  a  barrier  to  free 
trade  with  the  United  States. 

Other  comments  supported  the 
agency's  position  to  establish  a 
definition  for  "heahhy."  These 
comments  stated  that  if  the  term  wer»; 
not  defined,  products  that  had  the  term, 
in  their  brand  names  before  October 
1989  would  be  p.?rmitlsd  to  continue  to 
use  the  term  under  the  "grandfather" 
provision  (§  101.1 3(q)(l)  implementing 
section  403(r}(2)iC)  of  the  act)  and  thus 
continue  to  mislop.d  consumer i.  The 
comments  coi)tendod  that  unevenly 
restricting  u.-.age  of  the  term  would 
allow  one  company  to  use  "healthy"  in 
a  brand  name  and  preclude  other 
manufacturers  wifh  equivaleni  or 
superior  prodccls  from  using  the  term. 

The  agency  dtxs  not  agree  with  the 
comments  that  argued  tVia'  it  ri.'cs  not 
have  authority  to  define  "healthy."  Nor 
is  it  pcrsuad  d  by  those  comments  that 
argut^d  that  by  tistablishing  a  dnfiniLion 
for  this  term.  PDA  would  be  prohibiting 
words  or  des^rip'.ive  free  speech  that 
could  be  useful  to  consumers. 
Est.iblishmcnt  cf  a  definition  for 
"hpalthy"  v/'icn  it  is  used  in  a 
nutritional  confe>:t  is  required  by 
section  403ir)(lKA)  of  the  act  itself. 
When  used  in  such  a  context,  "healthy" 
is  making  an  implied  claim  about  the 
levels  of  the  nutrients  in  the  food;  that 
is,  that  these  levels  are  such  that  the 


food  would  be  useful  in  achieving  a 
total  diet  that  conform.s  to  current 
dietary  recommendations  (56  FR  60421 
at  60423,  November  27.  1991).  Such  a 
claim,  under  the  terms  of  section 
403(r)(l)(A),  would  misbrand  a  food 
unless  it  is  made  in  accordance  with  a 
definition  of  the  Secretary  (and.  by 
delegation.  FDA)  or  with  one  of  the 
other  provisions  in  section  403(r)(2)  of 
the  act. 

The  agency  has  no  intention  of 
depriving  consumers  of  information  tliat 
may  be  useful  to  them  in  selecting  foods 
that  are  helpful  in  achieving  a  total  diet 
that  is  consistent  with  current  dietar>' 
recommendations.  The  whole  purpose 
of  this  rulemaking  is  to  ensure  that 
"healthy"  is  defined  in  a  way  that 
enables  consumers  to  have  confidence 
that  the  foods  that  bear  this  term  will  in 
fact  be  useful  for  the  purpose 
highlighted  by  the  comment.  The 
agency  also  points  out.  as  pointed  out 
by  some  of  the  comments,  that  because 
"healthy"  is  an  implied  nutrient  content 
claim  that  was  in  use  in  the  brand 
names  of  some  foods  before  October  25, 
1989.  the  term  could  continue  to  be 
used  in  the  brand  names  of  those  foods 
if  FDA  did  not  define  the  term.  A  survey 
of  those  brand  names  shows,  however, 
that  "healthy"  means  one  thing  on  one 
product  and  something  else  on  another 
(58  FR  2944  at  2946).  thus,  it  would  in 
fact  be  contrary  to  the  interest  of 
consumers  for  FDA  not  to  define  this 
term  because  continuing  use  of  the  term 
would  be  in  a  confusing  and 
incon.sistent  manner.  It  would  also 
mean  that  foods  that  came  onto  the 
market  after  October  25,  1989,  including 
those  that  are  .^s,  or  are  even  more, 
useful  than  those  that  bore  the  term 
before  the  October  1939  date,  would  be 
unable  to  bear  the  term.  Such  a  situation 
makes  no  sense. 

FDA  fully  considered  the  question  of 
whether  the  nutrient  content  claims 
regime  established  by  the  1990 
amc-ndnients  interfered  with  free  speech 
in  the  nutrient  content  claims  final  rale 
(58  FR  2302  at  2392).  The  agrncy 
concluded  that  it  did  not.  Tin; 
discussion  of  this  issue  in  the  nutrient 
content  claims  final  rule  is  incorporated 
herein.  The  comments  that  argued  that 
defining  "healthy"  would  prohibit 
descriptive  free  speech  did  not  provide 
any  basis  for  questioning  the  agency's 
earlier  conclusion.  Thus,  FDA  rejects 
tliese  comments. 

FDA  notes  that  preventive  claijns  and 
curative  claim.s,  mentioned  in  some  of 
these  com.ments,  were  not  the  subject  of 
the  1990  amendments.  These  claims  are 
drug  claims,  not  food  claim.s.  The  1990 
amendments  addressed  only  foods. 


In  response  to  the  comment  from  the 
foreign  government,  tlie  agency 
recognizes  that  as  a  consequence  of  its 
decision  to  define  "healthy."  some 
m.anufacturers  may  have  to  maintain 
dual  label  inventories  for  products  that 
are  exported  to  countries  that  do  not 
permit  "healthy"  on  the  label.  While  it 
is  not  FDA's  intent  to  hamper  free  trade. 
FDA  concludes,  ba.sed  on  the 
considerations  that  it  has  set  out  above, 
that  it  is  necessary  for  it  to  define  this 
term. 

5.  A  few  comments  urged  FD.A  to 
regulate  the  term  "healthy"  as  an 
implied  nutrient  content  claim 
regardless  of  whether  it  is  used  in  a 
nutritional  context.  The  comments 
asserted  that  such  a  regulator)'  approach 
would  provide  consistent  treatment  of 
the  term  between  USDA  and  FDA 
because  USDA  had  not  proposed  a 
contextual  basis  for  the  use  cf  the  term 
"healthy."  Farther,  the  comments 
argued  that  to  do  othervkise  could 
confuse  consumers,  who  are  not  likely 
to  recognize  that  the  meaning  of  the 
term  may  vary  when  it  appears  on 
difff?rent  food  labels.  One  of  these 
comments  contended  that  if  use  of  the 
term  is  not  subject  to  regulation  as  an 
implied  nutrient  content  claim  when 
the  use  is  not  in  a  nutritional  context, 
e.g.,  when  it  is  used  as  part  of  a  brand 
name  without  accompanying  nutrient 
content  claims,  FDA  will  be  creating  a 
substantial  loophole  to  the  new 
regulations.  The  comment  argued  that 
this  loophole  will  result  in  misleading 
uses  of  the  term  in  food  labeling. 

Another  of  these  comments  stated  that 
the  agency's  proposed  definition 
recognizes  tliat  the  term  is,  in  essence, 
a  nutrient  content  claim  for  multiple 
nutritional  characteristics,  and  that 
therefore,  the  agency  should  not  require 
that  there  be  other  statements  that  create 
a  nutritional  context  before  a  "healthy" 
claim  is  treated  as  an  implied  nutrient 
content  claim.  This  comment  stated  that 
the  use  of  "healthy"  in  a  br^nd  name 
should  also  be  regukted  as  an  implied 
nutrient  content  claim  because 
companies  whose  products  cannot  meet 
the  agency's  criteria  for  the  ti  rm  as  an 
implied  nutrient  content  claim  v.iil 
simply  place  it  in  their  products'  brand 
names  and  not  make  any  other  nutrient 
claim,  as  a  means  of  avoiding  the 
agency's  definition. 

The  agency  is  not  persuaded  by  these 
comments  that  "healthy"  should  be 
regulated  as  an  implied  nutrient  conttnt 
claim  when  not  used  in  a  nutritional 
context.  The  comments  have  not 
provided  the  agency  with  information 
on  which  to  conclude  that  consumers 
would  not  be  able  to  discern  the  context 
in  which  the  claim  appears  on  the  label. 
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Thd  agency  does  not  believe  that  the 
term  "healthy"  inherently  implies  the 
absence  or  presence  of  a  nutrient  in  a 
particular  amount,  or  that  the  food  that 
bears  the  term  necessarily  has  a  nutrient 
profile  that  would  be  helpful  to 
consumers  in  structuring  a  diet  that 
confonns  to  dietary  guidelines.  Rather, 
sucfi  inferences  are  likely  to  be  drawn 
onl;^  if  the  term  "healthy"  is 
accipmpanied  by  additional  language  or 
graj^hic  material  or  is  otherwise 
presented  in  a  context  that  explicitly  or 
impjlicitly  suggests  that  the  food  has  a 
parmrular  nutrient  profile. 

FDA  believes  that  when  "healthy"'  is 
use|  in  a  context  in  which  it  is  not  an 
impjlied  nutrient  content  claim,  the 
consumer  will  be  able  to  understand 
that  fact.  For  example,  in  the  statement 
"eat  lots  of  fruits  and  vegetables  for  a 
healthy  diet."  the  term  "healthy"  does 
not  Itnply  the  absence  or  presence  of  a 
nutrient  in  a  particular  amount,  nor 
does  it  imply  that  the  food  bearing  the 
tern)  is  particularly  useful  in  achieving 
dietary  recommendations.  Instead,  the 
term  is  used  to  provide  general  dietary 
guidance.  Thus,  such  a  statement  would 
not  be  a  claim  subject  to  the 
requirements  of  section  403(r)  of  the  act. 

Tfae  determination  as  to  whether  the 
u<^e  of  the  term  alone  or  in  a  brand  name 
con-yeys  a  message  about  the  usefulness 
of  tho  food  in  achieving  dietary 
recohimendations  because  of  its  nutrient 
connant  is  appropriately  made  on  a  case- 
by-cBse  basis.  Simply  moving  "healthy" 
fronj  a  claim  elsewhere  on  the  label  to 
the  brand  name  does  not  necessarily 
change  the  context  in  which  the  claim 
is  mkde  or  cause  the  term  not  to  be  an 
implied  claim.  For  example,  the 
statcjment  "low  in  fat"  on  the  label  of  a 
food  with  the  brand  name  "Healthy 
Bite$"  would  place  the  term  "healthy" 
into  la  nutritional  contexi  and  subject  it 
to  thin  provisions  of  section  403(r}  of  the 
act.  likewise,  the  statement  "high  m  oat 
bran,"  that  implies  that  the  food  is  high 
in  fiber,  on  the  label  of  a  food  bearing 
the  term  "healthy"  in  the  brand  name 
would  place  the  term  into  a  nutritional 
conttM. 

Additionally,  there  may  be  instances 
when  the  use  of  a  vignette  on  the  label 
of  a  food  bearing  "healthy"  would  place 
the  term  in  a  nutritional  context. 
Furthermore,  the  term  "healthy"  in  a 
brand  name  may  be  placed  in  a 
nutritional  context,  even  in  the  absence 
of  other  label  claims,  statements,  or 
vignettes,  for  e.xample.  when  the  brand 
n.ime  covers  a  variety  of  products  that 
are  advertised  and  marketed  as 
"healthy"  because  of  their  nutrient 
profile.  The  agency  advises  that  in  such 
circumstances,  the  use  of  the  brand 
namd  itself  is  conveying  a  message  to 


consumers  about  the  nutrient  profile  of 
the  product.  The  product  line  is 
represented  as  including  foods  that  are 
useful  in  assisting  consumers  in 
structuring  a  diet  that  is  consistent  with 
current  dietarv-  recommendations.  Thus, 
the  agency  is  establishing  in  this  final 
rule  a  definition  for  "healthy"  when  it 
is  used  in  a  nutritional  context  on  the 
label,  in  the  labeling,  or  in  the 
advertising  for  a  food  product.  Such  a 
context  is  established  when  "healthy" 
appears  in  association  with  an  explicit 
or  implicit  claim  or  statement  about  a 
nutrient,  or  when  the  term  appears  in  a 
brand  name  that  by  virtue  of  its  use 
implies  that  the  product  is  useful  in 
achieving  dietary  recommendations. 

Even  when  "healthy"  is  not  used  in 
a  nutritional  context,  however,  as  fully 
discussed  in  the  "healthy"  proposal  (58 
FR  2944  at  2945),  the  agency  would 
have  significaiit  reservations  about  the 
use  of  this  terra  if  it  appears  on  a 
product  that  has  nutrients  at  levels  that 
exceed  tlieir  disclosure  levels  as 
established  in  §  101.13(h).  It  seems 
highly  unlikely  that  the  use  of  this  term 
on  a  product  that  contains  a  nutrient  at 
a  level  that  would  not  assist  consumers 
in  maintaining  healthy  dietary  practices 
would  not  be  misleading. 

Consequently,  the  agency  concludes 
that  it  is  possible  that  "healthy"  could 
be  used  in  food  labeling  in  a  way  that 
would  not  subject  its  use  to  regulation 
as  a  nutrient  content  claim,  and  the 
agency's  regulatory  approach 
appropriately  must  recognize  that  fact. 
Nonetheless,  FDA  finds  that  under 
section  403(a)  of  the  ad,  it  has  am.ple 
authority  to  ensure  that  "healthy"  is  not 
u.'icd  in  a  misleading  manner,  even 
when  it  is  not  used  in  a  nutritional 
context. 

6.  In  its  January  6,  1993,  proposal, 
FDA  solicited  comment  on  whether  it 
should  adopt  a  regulation  using  its 
authority  under  the  general  misbranding 
sections  of  the  act.  sections  201(n)  (21 
U.S.C.  321(n)),  403(a),  and  701(a)  (21 
U.S.C.  371(a)),  to  provide  further 
guidance  on  the  circumstances  under 
which  use  of  "healthy"  in  a  context  that 
is  not  nutritional  might  be  false  or 
misleading  and  thus  misbrand  the 
product.  The  agency  stated  that  if 
comments  supported  adopting  such  a 
regulation,  FDA  would  consider  doing 
so  in  this  final  rule.  In  response,  two 
comments  stated  that  FDA  should 
provide  further  guidance  on  the 
circumstances  under  which  use  of  the 
term  "healthy"  might  be  false  or 
misleading  but  did  not  provide 
suggestions  on  how  sach  circumstances 
should  be  defined.  The  majority  of 
comments,  however,  did  not  ask  FDA  to 
provide  further  guidance.  Many 


comments  stated  that  the  guidance  in 
the  preamble  to  the  propc«al  is 
sufficient  to  regulate  use  of  the  term 
when  it  is  not  an  implied  nutrient 
content  claim.  In  addition,  some 
comments  stated  that  it  is  appropriate  to 
determine  on  a  case-by-case  basis 
whether  the  term,  when  not  used  in  a 
nutritional  context,  violates  the 
requirements  of  section  403(a)  of  the  act 
and  thus  misbrands  the  product. 

The  agency  has  concluded  that  the 
comments  have  not  supported  adoption 
of  regulations  under  section  403(a)  of 
the  act  on  "healthy"  when  this  term  is 
not  used  in  a  nutritional  context  in 
labeling.  Thus,  FDA  is  not  establishing 
additional  regulations  but  will  make  a 
determination  as  to  whether  the  use  of 
the  term  is  false  or  misleading  under 
section  403(a)  of  the  act  on  a  case-by- 
case  basis. 

C.  Terms  Subject  to  Definition 

7.  Several  comments  requested  that 
FDA  extend  the  definition  of  "healthy" 
to  terms  like  "health,"  "healthful,"  and 
other  derivatives  of  "healthy"  to  be 
consistent  with  the  use  of  the  term 
proposed  by  USDA.  A  few  of  these 
comments  asserted  that  unless  the 
definition  of  "healthy"  applies  to  the 
derivatives  of  this  term,  consumers  will 
be  confused  by  the  use  of  the  derivatives 
on  the  labels  of  products  that  do  not 
qualify  for  the  "healthy"  definition. 

The  agency  finds  merit  In  these 
comments  and  concludes  that  the 
definition  of  "healthy"  should  also 
apply  to  the  use  of  any  of  its  derivatives 
in  a  nutritional  context.  The  agency 
believes  that  derivatives  of  "healthy" 
have  the  same  general  meaning  and 
connotation  as  this  term  and.  thus, 
when  used  in  food  labeling  ma>  be 
construed  by  consumers  to  imply  that 
the  products  on  which  they  appear  will 
bo  helpful  in  maintaining  healthy 
d;etan»'  practices.  Therefore,  the  agency 
concludes  that  it  is  appropriate  to 
require  that  when  any  of  the  derivatives 
of  "healthy"  are  used  in  a  nutritional 
context  in  food  labeling,  their  use  be  in 
accordance  with  the  definition  of 
"healthv"  in  §  101.65. 

FDA  finds  that  providing  for  the  use 
of  derivatives  of  "healthy"  in  the 
definition  of  that  term  is  the  logical 
outgrowth  of  the  proposal.  As  stated 
above,  USDA  proposed  this  action,  and 
FDA  asked  in  its  proposal  whether  its 
regulations  should  be  consistent  with 
USDA's.  These  comments  urged  that  the 
coverage  of  the  two  agency's  definitions 
should  be  consistent.  FDA  has 
concluded  that  it  is  appropriate  to 
include  the  derivative  terms  in  its 
definition  because  doing  so  will 
promote  consistent  use  of  these  terms  in 
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the  marketplace  on  both  FDA  and  USDA 
regulated  products. 

Accordingly,  the  agency  is  revising 
proposed  §  101 .65(d)(2)  to  include 
derivatives  of  "healthy"  in  the 
definition  of  that  term  when  they  are 
used  to  characterize  the  level  of  a 
nutrient  in  a  food.  The  derivatives  of 
"healthy"  include,  but  are  not  limited 
to,  the  terms  "health,"  "healthful," 
"healthfully,"  "healthfulness," 
"healthier,"  "healthiest,"  "healthily." 
and  "healthiness." 

8.  A  few  comments  urged  FDA  to 
extend  the  definition  of  "healthy"  to 
terms  like  "wholesome,"  "nutritious." 
"good  for  you."  and  "food  for  today's 
diet."  One  of  these  comments  further 
stated  that  if  fT)A  adopts  a  stringent 
definition  for  "healthy."  and  fails  to 
apply  it  to  synonymous  terms,  the  food 
industry  might  simply  replace 
"healthy"  with  these  other  terms. 

While  the  agency  recognizes  that 
terms  such  as  "nutritious," 
"wholesome."  and  "good  for  you"  can 
be  implied  nutrient  content  claims 
when  they  appear  in  a  nutritional 
context  on  a  label  or  in  labeling,  the 
agency  does  not  believe  that  they  arc 
necessarily  synonymous  vv-ith 
"healthy."  FDA  has  concluded,  as  stated 
in  the  general  principles  final  rule  (58 
FR  2302  at  2375).  that  it  does  not  have 
sufficient  information  to  determine 
whether  definitions  for  the  terms 
mentioned  in  these  comments  are 
needed,  and  what  those  definitions 
should  be.  The  comments  to  the 
"healthy"  proposal  have  not  provided 
the  agency  with  the  information  that  it 
would  need  to  develop  definitions  or  to 
establish  these  terms  as  synonyms  for 
the  term  "healthy."  Thus,  the  agency  is 
not  extending  the  definition  of 
"healtliy"  to  these  terms. 

However,  the  agency  advises  that 
when  these  terms  appear  in  association 
with  an  explicit  or  implicit  nutrient 
content  claim  or  statement  about  a 
nutrient,  they  will  be  implied  nutrient 
content  claims  and  subject  to  the 
provisions  of  section  403(r)  of  the  act. 
Thus,  the  use  of  such  claims,  if  they  are 
not  defined  by  the  agency,  or  if  they  are 
not  exempted  through  the  "grandfather" 
provision,  would  cause  the  product  to 
be  misbranded  and  subject  to  regulator)' 
action.  Furthermore,  when  these  terms 
appear  on  the  label  other  than  in 
association  with  an  explicit  or  implicit 
nutrient  content  claim  or  statement 
about  a  nutrient,  they  are  subject  to 
regulation  under  the  general 
misbranding  provisions  of  section 
403(a)  of  the  act.  Therefore,  if  a  firm  is 
considering  using  such  terms  on  its 
label  or  in  its  labeling  in  a  nutritional 
context,  it  should  petition  FDA  to  define 


the  term  under  section  403(r)(2)(A)(i)  of 
the  act. 

D.  Covered  Products 

9.  Some  comments  opposed  FDA's 
proposal  to  define  "healthy"  on  the 
grounds  that  this  term  is  more 
appropriately  applied  to  overall  diets 
that  include  fresh  fruits,  vegetables,  low 
fat  dairy  products,  and  grains  than  to  an 
individual  food,  main  dish,  or  meal 
product.  These  comments  urged  FDA  to 
prohibit  the  use  of  the  term  on  food 
labels  because  it  describes  the  total  diet, 
is  misleading  to  consumers,  reinforces 
the  "good  food-bad  food"  concept,  and 
could  easily  I'lad  a  consumer  to 
overconsume  those  products  labeled  as 
"healthy"  rather  than  consuming  a 
variety  of  foods.  These  comments 
further  stated  that  consumers  may  rely 
on  the  claim  rather  than  on  specific 
information  on  the  food  label  to 
determine  the  place  of  the  food  in  the 
total  diet.  Finally,  the  comments 
contended  that  a  "healthy"  claim  would 
undermine  terms  like  "low"  and 
"reduced."  and  that  selecting  foods 
labeled  "healthy"  does  not  necessarily 
lead  to  a  healthy  diet. 

Other  comments  supported  the  use  of 
"healthy"  on  individual  foods  and 
meal-type  products.  These  comments 
asserted  that  t'lere  is  no  sound  reason  to 
limit  the  use  of  the  term  to  meals  or 
main  dishes.  These  comments 
contended  that  if  properly  defined  and 
regulated,  the  claim  can  be  useful  in 
assisting  consumers  in  achieving 
current  dietary  recommendations. 

A  few  comments  recommended  the 
use  of  "healthy"  only  on  meal  type 
products.  One  comment  further  stated 
that  the  19G0  amendments  do  not 
contain  language  indicating  that 
nutrient  content  claims  may  be  limited 
to  meals  or  main  dishes. 

FD.\  rejects  the  comments  that  argued 
that  "healthy"  is  more  appropriately 
applied  to  overall  diets  than  to 
individual  foods,  main  dishes,  or  meal 
products  (main  dishes  and  meal 
products  may  be  referred  to  collectively 
as  "meal-type  products").  As  stated  in 
the  "healthy"  proposal,  FDA  believes 
that  foods  labeled  with  the  term 
"healthy,"  whether  they  are  individual 
foods,  main  dishes,  or  meals,  can  be 
used  with  a  variety  of  foods  to  assist 
consumers  in  maintaining  healthy 
dietary  practices  (58  FR  2944  at  2946). 
The  comments  have  not  provided 
convincing  information  to  the  contrary. 
In  fact,  polls  and  surveys  that  are 
discussed  in  other  comments  have 
shown  that  depending  on  the  context  in 
which  the  term  is  used,  many 
consumers  perceive  "healthy"  in  food 
labeling  as  describing  some  aspect  of  the 


nutrient  content  of  the  product.  Because 
consumers  perceive  the  term  as 
describing  the  nutrient  content  of  the 
food,  the  agency  concludes  that,  if 
accurately  defined,  the  term  can  be 
useful  in  helping  consumers  select  those 
foods  that  will  promote  a  diet  consistent 
with  dietary  guidelines.  Thus,  the 
agency  concludes  that  it  is  appropriate 
to  establish  regulations  governing  use  of 
"healthy"  as  an  implied  nutrient 
content  claim  when  it  is  used  in  such 
a  context. 

As  stated  above,  the  polls  and  surveys 
discussed  by  the  comments  show  that, 
in  a  nutritional  context,  "healthy" 
conveys  a  strong  message  about  the 
nutrient  content  of  a  food.  One  of  the 
goals  of  the  1990  amendments  was  to 
encourage  manufacturers  to  provide  a 
wider  selection  of  foods  with  improved 
nutrient  content  to  facilitate  diets  that 
conform  to  guidelines.  The  agency 
believes  that  defining  "healthy." 
particularly  in  the  manner  that  FDA  has 
done  in  this  final  rule,  will  encourage 
such  innovation.  The  term  will  be 
reserved  for  those  products  that,  based 
on  their  nutrient  profile,  will  be  useful 
in  assisting  consumers  in  structuring 
diets  that  conform  to  current  dietary 
recommendations. 

The  agency  recognizes,  as  stated  in 
one  comment,  that  consumers  may  tend 
to  rely  on  the  "healthy"  claim  rather 
than  reading  specific  information  on  the 
label.  Thus,  the  agency  accepts  that  it 
must  define  "healthy"  in  a  way  that 
ensures  that,  even  if  consumers  do  not 
read  the  full  label,  foods  that  bear  the 
term  will  be  useful  in  structuring  a 
healthy  diet.  FDA  befieves  that  such  a 
definition  can  be  crafted,  and  that  it  has 
in  fact  done  so  in  §  101.65(d). 

The  agency  further  concludes  that 
"healthy"  should  be  permitted  on  both 
individual  foods  and  meal-type 
products.  Given  the  fact  that  both  types 
of  foods  make  significant  contributions 
to  the  overall  diet,  FDA  is  aware  of  no 
reason  wiiy  consumers  should  not  be 
appropriately  advised  about  the 
usefulness  of  individual  foods,  as  well 
as  of  meal-type  products,  in  achieving  a 
healthy  diet.  If  the  agency  permitted  the 
claim  only  on  foods  packaged  as  meal- 
type  products,  those  consumers  who 
chose  to  construct  their  diet  primarily 
from  foods  packaged  as  individual  foods 
would  not  have  the  same  benefit  of 
assistance  in  selecting  foods  that  are 
useful  in  achieving  a  total  diet  t^iat  is 
consistent  with  current  dietary 
reco.mmendations.  FDA  finds,  in 
deciding  to  define  "healthy,"  that  such 
assistance  can  be  appropriately  given. 
Therefore,  the  agency  is  rejecting  the 
comments  that  the  use  of  "healthy" 
should  be  limited  to  meal  products. 
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10.  One  comment  suggested  that  if  the 
1 0  rm  "healthy"  is  allowed  on  meal-t>'pe 
{ i  oducts.  FDA  should  require  label 
atemonts  that  state  that  additional 
f  :ods  such  as  lowfat  milk,  fruit,  or 
\ .  inio  grain  bread  or  rolls  be  sen-ed 
4'  th  the  meal,  so  that  at  least  one 

rving  of  all  five  food  groups  suggested 
1: 3  the  Food  Guide  Pyramid  are 
ip  eluded  in  the  meal. 

The  agency  rejects  this  suggestion. 
Tjfee  comment  did  not  provide  any 
'ormation  on  which  FDA  could  make 
[inding  that  the  type  of  label  statement 
jgested  by  tlie  comment  is  necessary 
tpjensure  that  consumers  understand 
proper  place  in  the  diet  of  a  product 
•eled  "healthy"  or  how  the  food's  use 
forms  to  the  riico.mmendations  of  the 
Flood  Guide  I'yramid.  Consumers  who 
fallow  tlie  Food  Guide  Pyramid  will 
have  on  the  label,  through  the  product's 
sji^tement  of  identity,  the  Nutrition 

;ts  declaration,  and  the  ingredient 
s  atement.  the  information  necessary  to 
lermine  the  components  end 
tritional  profile  of  the  product,  and 
tere  tlie  product  fits  into  the  Food 
Guide  Pyramid.  The  agenc\'  believes 
tl|at  by  using  the  information  available 
on  the  label,  consumers  will  be  able  to 
dffermine  the  basic  food  groups  that  are 
rfjpresented  among  the  product's 
ingredients  and  the  number  of  servings 
of  er,ch  of  these  food  groups  that  the 
prpduct  contributes.  Consequently,  the 
at  $ncy  believes  that  consumers  vkU  be 
able  to  determine  the  types  of  food  thst 
should  be  used  to  supplement  the 
"healthy"  product  in  order  to  meet  the 
reoommendations  of  the  Food  Guide 
P;  j-amid  without  any  additional 
i.nmrmation  in  the  labeling. 

Thus.  FDA  is  not  granting  the  nxjuest 
fhKit  additional  label  statements  be 
rf:^uired  on  products  that  meet  the 
"1  falthy"  definition.  However,  the 
r.^fincy  will  not  object  if  manufacturers 
choose  to  offer  guidance  as  to  how  their 
prpduct  may  be  used  to  achieve  a  diet 
th  It  conforms  with  the  Food  Guide 
P)  camid.  as  long  as  the  guidance  is  not 
fa!  .se  or  misleading. 

1.1.  One  comment  argued  tliat  the 
proposed  definition  for  "healthy"  was 
net  appropriate  for  foods  for  babies, 
toddlers,  and  children.  It  stated  that  the 
nutrients  included  in  die  proposed 
definition  (fat.  saturated  fat.  sodium. 
and  cholesterol)  may  not  necessarily  be 
undesirable  for  infants  and  young 
ch  Idren.  This  comment  urged  FD.A  to 
est.}blish  separate  criteria  for  the  use  of 
"hapiithy"  on  foods  for  babies,  toddlers, 
an  i  children.  However,  the  comment 
did  not  offer  any  suggestions  on  how  tlie 
claim  should  be  defined. 

FDA  recognizes  that  the  definition  for 
"h  filthy"  that  it  is  adopting  in  this  final 


rule  is  not  appropriate  for  foods  for 
infants  and  children  less  than  2  years  of 
age.  in  pr.rt  because  it  is  inconsistent 
with  the  guidance  provided  by  various 
health  authorities  tliat  fat  and 
cholesterol  should  not  be  restricted  in 
the  diets  of  infants  (Ref.  1).  The 
regulation  on  general  provisions  for 
nutrient  content  cl.Mims  provides  in 
§  101.13'M3)  that  nutrient  content 
claims  may  not  be  made  on  foods 
intended  specifically  for  use  bv  infants 
and  children  less  than  2  years  of  age 
unless  a  regulation  specifically  provides 
for  such  a  claim  on  such  foods.  The 
agency  finds  that  there  is  nothing  in  the 
record  of  this  rulemaking  that  would 
support  a  conclusion  that  a  "•healthy" 
claim  should  be  defined  for  foods 
intended  for  infants  and  children  less 
thnn  2  years  of  age,  nor  would  anx-thing 
in  the  record  allow  the  agency  to  decide 
w  hat  such  a  definition  should  be. 
Accordingly,  the  agency  is  not 
est.iblishing  separate  criteria  for  the  use 
of  "healthy"  on  foods  for  infants  and 
children  less  than  2  years  of  age.  The 
agency  notes,  however,  that  interested 
persons  may  submit  a  petition  under 
§  101.69  (21  CFR  101.69)  with 
appropriate  information  that  would 
provide  a  basis  on  which  the  agency 
could  determine  that  a  '"healthy"  claim 
would  be  appropriate  on  foods  for 
infants  and  children  less  than  2  years  of 
age. 

12.  One  comment  stated  that  the 
proposed  regulation  governing  the  use 
of  tiie  ""healthy"  claim  would  be 
inappropriate  for  restaurant  foods 
because  restaurant  foods  differ  markedly 
from  foods  sold  at  retail.  The  comment 
asserted  that  because  the  portion  size  of 
a  restaurant  food  may  be  adjusted  to 
meet  the  criteria  for  the  claim,  the 
definition  cf  "'healthy""  should  be  on  a 
P'.  r  ounce  basis.  If  the  definition  is  not 
established  on  a  per  ounce  basis,  the 
comment  continued,  10  ounces  of  food 
in  a  meal  may  not  be  able  to  bear  the 
term,  whereas  a  5  ounce  portion  of  the 
same  food  would  qualifv'  to  bear  the 
term.  The  ccm.ment  recommended  tliat 
different  criteria  be  established  for 
restaurant  foods  so  that  the  krger 
portions  of  foixl  .served  in  rfjstaurants 
would  l)e  able  to  qualify.  It  suggested 
that  to  L.'ar  a  "healthy"  claim,  one 
composite  ounce  of  the  main  food  in  the 
meal  should  not  contain  more  than  30 
percent  of  its  calories  from  fat  and  not 
mure  than  10  percent  of  calories  from 
saturated  fat.  The  comment  stated  that, 
thus,  the  overall  meal  would  meet  the 
proposed  requir»im9nt  for  "healthy." 
The  agency  advises  that  there  is  no 
basis  for  the  concern  expressed  in  this 
comment.  While  FDA  recognizes  that 
restaurant  foods  differ  from  packaged 


foods  in  the  manner  in  which  they  are 
prepared  and  sold,  it  has  determined 
that  the  differences  between  restau.nint 
foods  and  packaged  foods  are  not  so 
great  as  to  preclude  restaurants  from 
making  claims  based  on  the  sa.Tie 
criteria  that  apply  to  other  foods  (58  FR 
2302  at  2337).  A  restaurant  food  mav 
bear  a  "healthy"  claim  if  the 
restaurateur  has  a  reasonable  basis  on 
which  to  believe  that  the  food  that  berjrs 
the  claim  meets  the  definition  of 
"heahhy'"  established  in  this  final  rule. 
(Claims  made  on  menus  are  currently 
exempt  from  the  requirements  of  this 
final  rule  and  are  being  addrrss.-d  in  an 
ongoing  rulemaking  (58  FR  :}.^.u55.  June 
15.1993).) 

The  reasonable  basis  can  be  provided 
in  a  number  of  ways.  The  restaurateur 
could  show,  for  example,  that  he  or  she 
relied  on  a  t,-ustworthy  cookbook  that 
gave  values  for  the  specified  nutrients  in 
llie  finished  food,  and  that  such  levels 
comply  with  the  requirements  for  the 
"healthy"  claim.  A  restaurateur  could 
also  use  recognized  data  basf  s  for  raw 
and  processed  foods  to  compute 
nutrient  levels  in  the  foods  or  meals  and 
then  not  use  methods  cf  pn'parfation 
that  violate  the  appropriiiie  use  of  those 
data  bases  (e.g..  uncontroHed  addition  cf 
ingredients  or  inappropriate 
substitutions  of  ingredients).  Thus,  tlie 
agency  is  not  providing  a  different  basis 
for  the  definition  of "  h->althy"  for 
restaurant  foods. 

Claims  on  restaur.? nt  foods  that  are 
individual  foods  mubt  be  based  on  the 
reference  amount  customarily 
consumed  n-gardless  of  the  portion  size. 
For  restaurant  foods  that  ere  main 
dishes  or  meals,  the  cl.iims  are  made  on 
a  per  100  g  basis  for  the  entire  amount 
of  food  offered  as  a  ponion  or  a  meal. 
These  requirements  should  preclude  the 
kind  of  misleading  adjustments  in 
serving  size  described  in  the  comment. 

E.  The  Definition 

The  agency  proposed  in  the  Federal 
Register  of  January  6,  1993  (58  FR  2944 
at  2949).  that  the  tern  ■•healthy"'  l;e 
permitted  on  products  that  meet  the 
definitions  for  "low  fat"  and  ""low- 
saturated  fut"  and  that  do  not  pxcmkI  the 
disclosure  levels  for  sodium  and 
cholesterol.  The  agency  specifically 
solicited  comment  on  whether  the 
proposed  definition  of  "healthy"  was 
appropriate,  or  whether  the  definition 
should  include  a  requirt»ment  that  the 
food  be  "low"  in  a  third  nutrient  i.e.. 
sodium  or  cholesterol,  or  if  the  food 
should  also  be  "low  calorie. •'  In 
addition.  FDA  asked  for  cominrnt  on 
whether  a  definition  that  may  not 
permit  lean  meat  and  poultry-  to  bear  the 
claim  would  help  consumers  to  achieve 
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a  total  diet  that  is  consistent  with 
current  dietary  recommendations. 
Finally,  the  agency  soHcited  comment 
on  whether  a  product  labeled  "healthy" 
should  supply  a  certain  amount  of 
specified  essential  vitamins,  minerals, 
or  other  nutrients  (e.g.,  protein). 

1.  Fat  and  Saturated  Fat 

13.  Many  of  the  comments  supported 
the  "low  fat"  and  "low  saturated  fat" 
requirements  in  the  proposed  definition 
of  "healthy."  These  comments  agreed 
with  the  agency's  position  that  a 
product  labeled  "healthy"  should  have 
restricted  amounts  of  fat  and  saturated 
fat,  so  that  the  product  will  be  helpful 
to  consumers  in  structuring  a  diet  that 
conforms  to  dietary  guidelines. 

Other  comments  argued  that  the 
proposed  fat  and  saturated  fat  criteria 
are  too  stringent.  A  few  of  these 
comments  contended  that  a  food  may  be 
healthy  if  it  has  a  moderate  amount  of 
fat  or  saturated  fat  and  is  low  in  other 
nutrients  that  also  are  of  public  health 
significance,  such  as  cholesterol  or 
sodium. 

A  few  comments  suggested  that  the 
definition  of  "healthy"  should  be 
revised  so  that  a  product  would  be 
allowed  to  bear  the  term  "healthy"  if  the 
amounts  of  fat  and  saturated  fat  do  net 
exceed  the  disclosure  levels  for  these 
nutrients.  A  similar  comment  suggested 
that  in  addition  to  \he>.  disclosure  levels 
as  limits  for  fat  and  saturated  fat,  one  of 
these  nutrients  should  meet  the  "lov," 
criterion.  The  comment  contended  that 
such  a  definition  would  provide  greater 
flexibility  for  manufacturers  to  educate 
and  assist  consumers  in  maintaining 
healthy  dietary  practices. 

Another  comment  recommended  that 
a  food  should  be  able  to  q',!3lif>'  to  bear 
the  te.Ti-.  "healthy"  if  it  contains  one 
half  the  disclosure  levels  for  fat  and 
saturated  fat.  According  to  the 
comment,  the  definition  would  then  be 
10  percent  daily  value  (DV)  for 
individual  fooils,  15  percent  DV  for 
main  dishes,  and  20  percent  DV  for 
meals. 

The  agency  disagrees  with  the  latter 
group  of  comments  and  concludes  that 
the  "low  fat"  and  "low  saturated  fat" 
requirements  in  the  proposal  are 
appropriate  for  the  definition  of 
"healthy."  The  agency  rejects  the 
comment  that  recommended  using  one 
half  the  disclosure  levels  as  limits  for  fat 
and  saturated  fat.  Aside  from  the  fact 
that  the  comment  did  not  provide  a 
rationale  for  why  such  a  definition 
would  assist  consumers  in  achieving 
diets  consistent  with  dietary  guidelines, 
the  agency  concludes  that  such  a  level 
would  not  sufficiently  limit  the  amount 
of  fat  and  saturated  fat  in  a  product 


labeled  "healthy"  to  assist  consumers  in 
achieving  dietary  recommendations 
while  giving  them  the  flexibihty  of 
selecting  a  variety  of  other  foods.  Thus, 
such  a  level  would  defeat  the  purpose 
of  the  "healthy"  claim. 

As  for  the  use  of  disclosure  levels, 
FDA  finds  that  such  levels  cannot  be 
used  to  limit  or  lower  the  daily  intake 
of  these  nutrients.  The  disclosure  levels 
established  for  fat  and  saturated  fat,  as 
v.cli  as  other  nutrients,  were  not 
intended  to  be  used  to  limit  or  lower  the 
daily  intake  of  these  nutrients  but  rather 
to  ensure  that  a  food  that  bears  a 
nutrient  content  claim  does  not  contain 
a  nutrient  at  a  level  that  may  increase 
the  risk  of  a  diet-related  disease  (56  FR 
60537  at  60543).  The  agency's  intent  in 
defining  the  term  "healthy"  is  to 
identify  those  foods  that  are  particularly 
helpful  in  constructing  a  total  diet  that 
is  consistent  with  dietary 
recommendations.  FDA  considers  it 
likely  that  individuals  will  make  an 
array  of  food  choices,  and  tying  the  term 
"healthy"  to  the  disclosure  levels  would 
mean  allowing  this  term  to  appear  on 
foods  that  will  not  contribute  to 
achievement  of  the  recommended 
levels.  Such  a  result  would  not  be 
consistent  with  the  agency's  purposes  in 
defining  this  tenn. 

The  agency  finds  that  the 
requirements  that  fat  and  saturated  fat 
levels  meet  the  "low"  definition  are 
appropriate  because  these  restrictions 
recognize  the  need  to  reduce  dietary 
intake  of  fat  and  saturated  fit  as 
recommended  by  the  Surgeon  General 
and  the  Food  and  Nutrition  Board  (Refs. 
2  and  3).  Therefore,  they  will  assist 
t  onsurners  in  constructing  a  total  diet 
that  is  consistent  with  dietary 
recommendations.  Accordingly,  the 
agency  is  not  revising  the  crileria  that  it 
proposed  with  respect  to  the  levels  for 
fat  and  saturated  fat  in  the  definition  of 
"healthy." 

14.  One  comment  recommended  that 
in  addition  to  the  requirement  that  fat 
and  saturated  fat  meet  tho  "low" 
definition,  FDA  should  further  limit  the 
amount  of  these  nutrients  in  main 
dishes  and  meal  products  that  qualify  to 
bear  the  term  "healthy."  The  comment 
proposed  caps  of  10  g  of  total  fat  and  4 
g  of  saturated  fat.  In  support  of  the 
suggested  criteria,  the  comment  stated 
that  these  caps  would  serve  two 
purposes: 

(1)  They  would  be  consistent  with 
USDA's  proposed  definition  of 
"healthy."  thereby  avoiding  conhision 
over  the  different  levels  of  fat  and 
saturated  fat  that  may  be  in  FDA- 
regulated  products  labeled  "healthy" 
and  USDA-repulated  products  labeled 
"healthy";  and 


(2)  They  Would  assure  consumers  that 
"healthy"  foods  are  among  the  lowest  in 
fat  and  saturated  fat  in  the  marketplace. 

The  agency  has  not  been  persuaded 
by  this  comment  that  further  limitations 
are  necessary  or  appropriate  for  meal- 
type  products  labeled  "healthy."  As 
stated  in  response  to  the  previous 
comment,  FT)A  believes  that  the  "low" 
criteria  for  fat  and  saturated  fat 
recognize  the  need  to  reduce  dicliiry 
intake  of  fat  and  saturated  fat.  FDA 
further  believes  that  the  "low"  criteria 
are  sufficient  to  assist  consume.'-s  in 
restricting  their  fat  and  saturated  fut 
intake,  without  being  so  restrictive  that 
it  would  preclude  a  sufficient  number 
and  variety  of  foods  from  bearing  the 
claim. 

Furthermore.  FDA  believes  that  the 
underlying  intent  of  the  comment  in 
reconunending  caps  was  really  to  urge 
FDA  and  USDA  to  establish  consistent 
and  uniform  definitions  to  minimize 
consumer  confusion.  In  fact,  the  two 
agencies  have  consistent  definitions  of 
"healthy."  Elsewhere  in  this  issue  of  the 
Federal  Register,  USDA  is  establishing 
a  definition  of  the  term  "healthy '"  and 
its  derivatives,  as  applied  to  meat  and 
poultry  products,  that  is  consist'^nt  with 
the  definition  that  FDA  is  establishing 
in  this  document. 

15.  Another  comment,  which  also 
recommended  additional  criteria  for 
meal-type  products,  stated  that  iu 
addition  to  the  "low  fat"  and  "low 
saturated  fat"  requirements,  foods 
labeled  with  the  term  "healthy"  should 
contain  no  more  than  30  percent  of 
calories  from  fat  and  less  than  10 
percent  of  calories  from  saturated  fat. 

The  agency  advises  that,  as  discussed 
in  the  "healthy"  proposal  (58  FR  2944 
at  2947).  the  definitions  for  "low  fat" 
and  "low  saturated  fat  '  for  meal  and 
main  dish  products,  include  a  second 
criterion  that  requires  that  the  food 
bearing  the  claim  contain  no  more  than 
30  percent  of  calories  from  fat  and  less 
than  10  percent  of  calories  from 
satu.'-ated  fat  respectively.  Consequently, 
no  changes  in  §  101.65(d)  are  necessary 
in  response  to  the  comment. 

2.  Sodium 

IS.  Seve.'-al  comments  that  supported 
the  proposed  requirement  that  a  food 
bearing  the  term  "healthy"  be  "low  fat  " 
and  "low  saturated  fat  '  urged  the 
agency  to  also  require  that  the  product 
meet  the  definition  for  "low  sodium." 
One  comment  cited  the  results  of  a 
national  survey  conducted  by  the 
National  Consumers  League  (NCL)  that 
showed  that  81  percent  of  the 
respondents  thought  that  a  food  labeled 
as  "healthy"  was  low  in  fat  and  sodium. 
The  comment  contended  that,  thus,  a 
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dafinilion  for  "healthy"  that  does  not 
r^qui.re  the  food  to  be  low  in  sodium  is 
inconsistent  with  consumer  perreption. 
C  tjher  comments  also  cited  the  NCL 
simey  as  well  as  other  surveys  that 
si  lowed  that  consumers  view  the  term 
"  wealthy"  as  a  claim  for  sodium.  Some 
comments  stated  that  levels  for  sodium 
proposed  by  FDA  are  not  consistent 
M  ith  the  Dietary  Guidelines' 
recommendation  of  limiting  sodium 
iiltake  to  2.400  mg  a  day.  The  comments 
argued  that  at  the  proposed  levels  for 
s4)dium,  a  packaged  meal-type  product. 
Mthich  typically  provides  250  to  450 
calories,  could  provide  up  to  40  percent 
of  the  DV  for  soidium.  This  amount  of 
sodium  from  one  meal  could  easily 
ciuse  a  consumer  to  exceed  2.400  mg  of 
sodium  per  day. 

!  Other  comments  recommended  that 
FpA  adopt  USDA's  proposed  limit  of 
4^0  mg  sodiu:n.  Several  comments 
expressed  the  belief  that  sodium  is  a 
nutrient  that  is  as  closely  associated 
ujilh  diet-related  disease  as  either  fat  or 
saturated  lat.  Tl.ey  argued,  therefore. 
that  "healthy"  should  represent  a 
substantially  reduced  level  of  sodium. 
Other  comments  stated  that  individual 
f{|0d5  should  meet  the  "low"  definition 
fc?  sodium  (140  mg  or  less  per  reference 
^.lijount).  and  that  meal-type  products 
sJipuid  cr.nUiin  no  more  than  480  mg  of 
sci<i:um..  One  of  Ihese  cnnunents 
Hi  scitod  that  a  it^vel  of  sodium  above 
4!!p  rug  may  noi  he  helpful  to  con.<:umers 
u  l»o  will  cori«ur:;e  meal-type  products 
Lbclod  *  healll'V  "  frequently  as  a  way  of 
Hi  iieving  recoii.Tiended  DV's. 
(piher  common's  on  this  iisuo 

iporled  the  Rf.t  iicy's  proposal  to 
pnmit  the  term  "hcf.Ithy"  on  products 
thj4t  did  not  exct  -.d  (Lsclorure  levels  for 
1.  These  comments  stated  that  a 
Ildw  sodiani"  rrqairement  would 

qualify  mai;y  products  that  are 

p.^ul  ir  assis'i.ig  consum.'TS  to  nieol 
rerjommtndcd  dii  '.ari>  eosi's. 
One  comment  argued  th.'.t  tha 

posed  itivci.s  f,i!  sodium  were  too 
hny.  and  thr;t  ihe  s^nncy  shcjid  nut 
rcl^ulate  the  anio.-.nt  of  sodium  in 

iducls  pfT.nittod  to  bcuir  tlie  tt'rm 
}|^ailhy."  Tho  cu.iiment  a.sserted  that 

iuin  is  us'jd  in  food  as  a  necessary 
■icessir.g  agent  and  p.-cser\a!i\e  (f  g.. 

binding  protein,  for  developing 
fli  -or  profiles,  and  for  retarding 
Qilage).  This  co.r.mcnt  erf  ued  that 

re  is  not  yci  sutHcioi.t  research  to 

c-rminc  a  prpcise  "minimum"  or 

ess.Rr>'  sodium  conleni  to  puarantco 
safl'ty  against  miLrobiclogical 
cciitamina'jcn.  In  addition,  tlio 

iment  asserted  that  sodium  is  used 
nc  ti  only  to  assist  in  preservation  but 
al:.t)  fortasti!  1'  r-ikied  that,  if  the 
so:  ium  in  a  product  is  so  low  as  to 
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render  the  product  tasteless  or  even  bad 
tasting,  consumers  will  not  eat  the 
product  or  will  add  salt  at  the  table, 
v.hich  could  result  in  greater  sodium 
intake.  The  comment  asserted  that  the 
goal  should  be  to  reduce  the  current 
overall  dietary  intake  of  sodium  and  not 
to  set  a  specific  sodium  requirement 
that  must  be  met  before  a  product  could 
boar  the  claim.  During  the  comment 
review  period,  this  respondent 
submitted  a  supplemental  comment, 
restating  the  concern  that  the  proposed 
sodium  levels  were  inappropriate. 
However,  the  supplemental  comment 
recommended  that  FDA  revise  its 
proposal  to  perm.it  any  product  that 
contained  600  mg  or  less  of  sodium  and 
tiiat  otherwise  met  the  requirements  to 
bear  the  claim  "healthy."  The  comment 
stated  that  this  recommendation  was 
based  in  part  on  information  that  food 
with  lower  salt  levels  may  not  behave 
the  same  as  foods  with  at  least  600  mg 
of  sodium  with  regard  to  moisture 
retention,  flavor  profile,  and  shelf  life. 
However,  the  comment  did  not  provide 
data  to  support  its  position. 

The  agency  has  considered  all  of  the 
comments  and  is  persuaded  that  it  is  not 
appropriate  to  allow  individual  foods  or 
main  dish  or  meal  products  that  contain 
amounts  of  sodium  equal  to  the 
disclosure  bvel  to  bear  the  term 
■  healthy."  Based  on  information 
received  in  ttie  comments.  FDA  finds 
that  consumers  expect  "herjlthy"  to  be 
a  claim  for  sodium  in  addition  to  other 
nutiients.  FDA's  proposal  to  use  the 
disciosare  levels  as  the  Umit  for  sodium 
ar.d  choiestf  rol  was  premised  on  its 
tentative  view  that  to  help  consumers  to 
comply  v.ith  dietary  recommendations, 
ii  was  most  important  to  highlight  foods 
wiih  low  ffit  aad  saturated  fal  Itvels, 
and  that  it  would  be  adequate  to  ensure 
(hat  the  amounts  of  sodium  and 
cholesterol  in  foods  that  bore  a 
"healthy"  claim  did  not  cxcf;;rd 
fiisck  Siuo  levels.  Having  been 
persuaded  that  consumers  v.-ill  be  using 
foods  labeled  as  "healthy"  to  i;.^dt  their 
sodium  intake  to  achieve  current  dietary 
recnmmendations.  the  agency  finds  it 
;<ppropr;ate  to  restrict  the  amount  of 
sodium  in  a  produr'.  that  cualiries  to 
bear  the  term.  Foods  that  contain 
sudium  at  ihe  disclosure  level  will  not 
be  useful  for  this  purpo^^o.  (FDA  will 
di^^russ  cholcstcrf.l  in  the  next  section  of 
this  docimiii'.t.) 

While  FDA  agrc'i.;s  with  the  commonts 
ih  ji  argue  that  'heidthy  '  should  only  be 
permitted  on  products  that  help  the 
consumer  in  reducing  sodium  intake  to 
me!;t  die'.ar}'  recommendations.  FDA 
has  not  been  persuaded  that  the  best 
approach  in  achieving  this  goal  is  to 
incorporate  a  "lew  sodium" 


requirement  in  the  definition  of 
"healthy."  FDA  concludes  that  a 
definition  that  requires  "low"  so<lium 
would  be  too  restrictive  because  f uch  a 
requirement  would  disqualify  many 
products  that  would  be  useful  in 
maintaining  a  diet  that  conforms  to 
current  dietary  guidelines.  Foods  such 
as  raw  beet  greens,  canned  white  com, 
canned  carrots,  many  breakfast  ci  reals, 
legumes,  low  fat  dairy  products,  ijid 
other  foods  that  are  useful  in  following 
dietary  guidelines  would  be  disqualified 
with  a  "low  sodium"  requirement. 
While  FDA  recognizes  that 
manufacturers  will  have  to  reformulate 
many  of  their  processed  products  to 
meet  the  definition  of  "healthy"  that  it 
is  adopting,  the  agency  is  concerned 
that  many  processed  foods,  as  well  as 
certain  fifsh  foods,  that  would 
otherwise  meet  the  definition  woild  be 
disqualified  with  a  "low  sodium  ' 
requirement.  The  agency  Iv  Hex  ;^-  that 
for  the  claim  to  be  useful,  foods  i  lat  are 
able  to  bear  the  term  should  be  of  a 
sufficient  number  and  variety  to  help 
consumers  achieve  a  total  diet  that  is 
consistent  with  current  dietary 
recommendations. 

Further,  as  stated  in  the  comm<  nts. 
sodium  plays  an  important  role  i,i 
consumer  acceptance  of  a  product.  FDA 
believes  that  if.  in  addition  to  the  "low 
fat"  and  "low  saturatc^d  fat" 
requirements,  it  were  to  define 
"healthy"  to  include  a  "low  sodium" 
requirement,  the  sppoal  of  many 
products  vvoidd  be  diminishc'd  bt-cause 
of  an  unacceptable  fiavor  profile, 
especially  in  foods  whi   e  sodium  has 
been  added  as  a  flav  or^ng  agent  to 
compen:^3tc  for  the  rRmo\al  of  fat.  Thus. 
ifccnsumers  abandon  the  produi  t  or 
add  salt  to  taste  at  the  table,  the  f  lod 
would  lo.-e  its  u.sefulncss  in  assisting 
consumers  in  a<.hie\ino  dietary' 
recnmmendclions  wi'.n  respect  to 
sodium  intake.  Th'_:,s.  iho  agency  has 
concluded  that  while  th.e  djsc'osrje 
level  is  too  high  for  sodium  in  a  fjod 
bearing  a  "he"lthy"'c!aim.  a  "low 
sodium"  criterio::  is  tiot  a  viable  option. 

The  agency  considor-.d  the 
recommendation  by  one  of  the 
commsnts  that  the  sodium  criteri  jn  for 
"healthy"  be  no  more  :han  600  n.g  of 
sodium.  It  cone  luded  thnt  such  e  level 
for  individurl  foods  v\  ould  be 
inappropriate  because  it  excet^ds  '.he 
disclosure  Ic  <■]  and  vvould  not  assist 
consumers  in  mamtaining  iieallhy 
dietary  practices.  I'urlhermore,  scch  a 
criterion  could  cease  frequent  use  of 
foods  labeled  "healthy"  to  result  in  an 
overall  diet  inconsi.stent  witn  cunent 
dietary  giudelmes.  If.  for  example,  an 
individual  at  one  of  four  eating 
occasions  v.erc  to  consume  at  leaf t  four 
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individual  foods  that  were  labeled 
"healthy."  and  each  contained  600  mg 
of  sodium,  he  or  sho  would  have 
reached  the  Reference  Daily  Intake  (RDI) 
for  sodium  (i.e.,  2,400  mg)  in  that  one 
eating  occasion.  Because  of  tho  ubiquity 
of  sodium  in  the  food  supply,  it  is 
unlikely  that  at  the  remaining  eating 
occasions  all  of  the  foods  consumed 
would  be  free  of  sodium.  Thus,  in  the 
course  of  a  day,  the  person's  overall 
sodium  intake  would  exceed  the  RDI 
and  result  in  an  overall  diet  inconsistent 
with  recommendations. 

With  regard  to  meal-type  products,  a 
requirement  that  the  food  contain  no 
more  than  600  mg  would  be  more 
helpful  in  meeting  dietary  guidelines 
than  the  disclosure  levels  of  720  mg  and 
960  mg  for  main  dishes  and  meals. 
rsspecti\  ely.  However,  600  mg  of 
sodium  in  meals  and  main  dishes  would 
not  provide  consume: s  with  the 
flexibility  of  eating  other  foods  that  do 
not  restrict  the  amount  of  sodium  but 
that  can  help  in  other  ways  to  achieve 
current  dietary  recommendations. 
Although  the  comment  that  suggested  a 
level  of  600  mg  raised  a  concern  that 
lower  sodium  levels  could  affect  the 
\  lability  of  some  products,  the  agency  is 
not  aware  of  data  that  establish  a 
threshold  level  of  sodium  needed  for  a 
wide  variety  of  foods,  and  the  comment 
did  not  provide  any  data  to  support  its 
claim.  VVhile  600  mg  sodium  may  be 
necessary  to  produce  and  distribute 
certain  foods.  FDA  believes  that  there  is 
a  wide  variety  of  foods  for  which  such 
a  level  is  not  needed.  There  are 
ciurently  many  individual  foods  and 
meal-type  products  on  the  market  that 
contain  less  than  600  mg  sodium  (Ref. 
4). 

Based  on  the  comments,  the  agency  is 
persuaded  that  a  mealtype  product 
bearing  the  term  "healthy"  should 
contain  no  more  than  480  mg  of  sodium 
por  labeled  ser\ing.  This  level  is  the 
level  for  sodium  that  USDA  is  adopting 
in  its  definition  of  "healthy"  for  meal- 
type  products.  Such  a  requirement  is 
apprtspriate  because  it  is  low  enough  to 
ensure  that  foods  that  comply  with  it 
will  be  helpful  in  assisting  consumers  in 
achieving  current  dietary  goals  and  will 
also  give  consumers  who  eat  such  foods 
the  Oexibility  to  consume  foods  whose 
sodium  content  is  not  restricted,  such  as 
breakfast  cereals  and  some  dairy 
products.  At  the  same  time,  the  agency 
believes  that,  bared  on  the  sodium 
1<  vels  of  products  currently  available, 
this  level  is  not  so  low  that  it  would 
significantly  affect  the  appeal  of  meals 
or  m.ain  dishes  that  contain  this  level  of 
sodium.  Thus,  the  agency  is  revising  its 
definition  of  "healthy"  in 
§  101.65(d)(4)(ii)(B)  to  provide  that  if  the 


food  is  a  main  dish  or  meal  product  the 
level  of  sodium  in  the  product  cannot 
exceed  480  mg. 

With  regard  to  individual  foods,  the 
agency  has  scrutinized  Lhe  comments  in 
seeking  an  appropriate  level  for  sodium. 
As  previously  di.scussed,  the  agency 
considers  it  inappropriate  to  include  a 
"low  sodium"  criterion  in  the  definition 
of  "healthy."  It  is  not  the  agency's 
desire  to  so  narrowly  define  the  term 
"healthy"  that  it  would  disqualify  many 
foods  that  are  recommended  to  be 
included  in  tlie  diet  and  that  could 
assist  consumers  in  meeting  dietary 
goals.  Nor  is  it  the  agency's  desire  to 
have  a  definition  that  permits  nutrients 
at  levels  that  would  not  be  helpful  in 
assisting  consumers  in  achieving 
current  dietary  goals.  While  FDA  has 
b-!en  persuaded  that  the  definition  of 
'healthy"  should  restrict  the  level  of 
sodium  so  that  foods  bearing  the  claim 
will  be  helpful  in  reaching  dietary  goals, 
tlie  agency  does  not  believe  that  the 
levels  suggested  in  comments  represent 
appropriate  sodium  levels  for  individual 
foods. 

To  fulfill  the  purposes  of  a  "healthy  ' 
claim,  FDA  has  concluded  that  the 
sodium  criterion  for  "healthy"  must  be 
significantly  less  than  the  disclosure 
level  that  it  proposed  in  the  January'  6, 
1993,  issue  of  the  Federal  Register  (58 
FR  2944  at  2949)  and  yet  higher  than 
'low  sodium."  In  trying  to  arrive  at 
such  a  level.  FDA  decided  to  examine 
the  dietary  effects  of  25  percent  and  50 
percent  reductions  from  the  disclosure 
l.-vel.  The  agency  has  determined,  as 
stated  in  the  general  principles  final 
rule  (58  FR  2302  at  2346).  that  a 
reduction  of  at  least  25  percent  in  the 
level  of  the  nutrient  from  the  level  of  the 
same  nutrient  in  an  appropriate 
reference  food  is  a  significant  reduction. 
Applying  a  25  percent  reduction  to  the 
disclosure  level  for  sodium  in 
individual  foods,  the  agency  arrived  at 
a  level  of  360  mg  (i.e.,  480  mg  x  .25  = 
120;  480  -  120  =  360).  Likewise, 
applying  a  50  percent  reduction  to  the 
disclosure  level  for  sodium  in 
individual  foods,  the  agency  arrived  at 
a  level  of  240  mg. 

In  evaluating  the  appropriateness  cf 
these  levels  as  a  sodium  criterion  for  the 
term  "healthy,"  the  agency  found  that  a 
level  of  240  m.g  of  sodium  would,  like 
"low"  sodium,  disqualify  many  foods 
that  are  recomm.ended  to  bn  includ?-!d  in 
a  healthy  diet.  Thus,  the  agency  rejected 
this  level.  However,  in  evaluating  a 
level  of  360  mg  of  sodium  the  agency 
found: 

(1)  That  this  level  will  assist 
consumers  in  constructing  a  diet 
consistent  with  dietary  guidelines; 


(2)  That  it  is  an  amount  of  sodium 
that  could  be  reasonable  for  a  wide 
Variety  of  foods  to  use  the  "healthy" 
definition  without  compromising  the 
appeal  of  the  food  (Ref.  4); 

(3)  That  the  level  is  not  so  restrictive 
that  it  is  likely  to  disqualify  many  foods 
that  are  recommended  to  be  included  in 
a  healthy  diet;  and 

(4)  T'nat  this  level  is  consistent  with 
the  requirement  that  is  being  adopted  by 
\  ISDA  elsewhere  in  this  issue  of  the 
Federal  Register.  Because  this  level 
satisfies  the  criteria  for  an  appropriate 
sodium  level.  FDA  decided  to  adopt  it. 

The  agency  notes  that  these  factors 
distinguish  the  use  of  a  percent 
reduction  from  the  disclosure  level  for 
sodium  from  the  use  of  a  similarly 
derived  level  for  fat,  which  the  agency 
refused  to  do.  As  stated  above,  use  of  a 
It'vel  for  fat  tliat  is  derived  from  a 
percent  reduction  of  the  disclosure  level 
would  not  adequately  serve  the 
purposes  that  are  to  be  achieved  by  a 
"healthy"  claim.  However,  for  sodium, 
such  reduction  provides  an  appropriate 
level. 

Thus,  the  agency  is  revising  its 
proposed  definition  of  the  term 
"heallhv"  in  §  101.62  (d)(2)(ii)  and 
(d)(3)(ii)  to  require  that  individual  foods 
bearing  the  claim  "healthy"  contain  no 
more  than  350  mg  of  sodium  per 
reference  amount  customarily 
consumed  (reference  amount)  and  per 
labeled  serving. 

The  agency  is  concerned,  however, 
that  this  approach  will  not  effectively 
control  misleading  claims  on  nutrient- 
dense  foods  with  small  ser\'ing  sizes. 
The  agency  has  addressed  a  similar 
concern  in  the  definition  of  "low."  As 
fullv  discussed  in  the  general  principles 
final  rule  (58  FR  2302  at  2317),  the 
agency  concluded  that  in  order  to 
prevent  misleading  "low"  claims  on 
nutrient-dense  foods  with  small  ser\  ing 
sizes,  a  weight-based  criterion  should  be 
applied  to  these  foods.  Thus,  tlie  agency 
adopted  a  per  50  g  requirement  for  foods 
with  a  reference  amount  of  30  g  or  less 
or  2  tablespoons  or  less.  The  agency 
believes  that  a  similar  approach  is 
warranted  in  the  definition  of 
"healthy."  Without  a  weight-based 
criterion  for  foods  with  small  serving 
.■^izes,  foods  such  as  rye  wafers  would  be 
able  to  bear  the  "healthy"  term,  even 
though  they  may  contain  as  much  as 
880  mg  of  sodium  per  100  g  of  food.  The 
acjency  would  consider  a  "healthy" 
claim  on  such  a  product  to  be 
misleading.  Thus,  to  prevent  misleading 
claims  on  nutrient  dense  foods  with 
small  serving  sizes.  FDA  is  adopting  the 
per  50  g  criterion  for  foods  with  small 
serving  sizes,  consistent  with  the 
approach  used  for  "low"  claims. 


Federal  Register  /  Vol.  59.  No.  89  /  Tuesday.  May  10.  1994  /  Rules  and  Regulations  24241 


Specifically,  foods  that  have  reference 
amounts  of  30  g  or  less  or  2  tablespoons 
or  less  may  bear  the  "healthy"  claim 
pi-cvided  they  contain  no  more  than  360 
mg  of  sodium  per  50  g  and  meet  all 
other  requirements  of  the  definition. 
L^ecause  section  403(r)(l)(A)  of  the 
act,  which  prohibits  undefined  nutrient 
content  claims,  is  applicable  May  8, 
1)64.  and  would  preclude  most 
"liralthy"  claims  if  that  term  is  not 
defined,  FDA  has  determined  that  it  is 
e-  sential  that  it  provide  a  definition  for 
ti  ^t  term  by  May  8,  1994.  However,  the 
ijency  recognizes  tliat  the  revisions  in 
ti  e  sodium  requirements  for  individual 
fapds  and  main  dishes  and  meal 
p  i)ducts,  while  the  logical  ontgroAvih  of 
ihi|  proposal,  will  significantly  limit  the 
ai  nunt  of  sodium  a  foo<l  may  contain      " 
f.i;  it  to  bear  a  "healthy"  claim  as 
CI  iiiparcd  to  Lhe  prcposal.  Further, 
rr-ults  of  an  informal  survey  in 
\\  c.«hington.  DC  of  products  currently 
a\  iiilable  ia  the  marketplace  (Kef.  4) 
sr  ow  that  many  individual  foods,  main 
di'hes,  and  moal  prod^ct.s  that  are 
lii  ielcd  as  "healthy,"  and  that  olhorvVise 
mut  the  definition  of  "heah.'iy" 
est  ab!i.sh.-'d  in  this  final  rule,  would  not 
qi   Jify  f-ir  use  of  the  term  because  tiie 
set  iu.m  level  in  such  foods  exrecds  sr.O 
mi  in  individual  foods  and  430  mg  in 
m  iin  dish  and  m.eal  products.  Th<; 
iiti  nry  docs  not  wi.";!!  to  severely  disrupt 
ihf  rnarkt!tpla.:e  by  est.ahljshing  a 


dc  1  ir.iiion  or  eiti:^.tive  date  for ' 


h.-n!:]:y 


';:e 


ih:jr  woLud  Ccm^c  the-  niajoriry  r.{ 
pn  duets  that  arc  cur-ently  ir.bcled 
"1  althy,"  and  that  otherwise  meet 
(U  linition.  to  be  removed  from  the 
n:  1  kct.  The  agency,  therefore,  is 
prt  viding  time  to  give  industry  the 
Of  ])ortunity  to  reformulate  their 
prt  ducts  to  meet  the  requirement  that 
so:  ium  not  exceed  360  nig  per  roforence 
aripunt  and  per  labeled  starving  for 
in  ividnal  foods  and  480  mg  per  serving 
fo  main  dish  and  meal  products.  While 
th  ?leffective  date  of  the  "hoalthy" 
definition  is  May  8,  1994,  products 
currently  on  the  market  th.3t  otherwise 
m(>ct  the  definition  of  "healthy"  will  not 
have  to  conform  to  the  criteria  of  3o0  mg 
soiium  for  individual  foods  and  480  mg 
so  lium  for  meal-type  products  until 
Jai|iuar>- 1, 1998. 

lowever,  while  the  agency  believes 
thst  these  requirements  are  appropriate, 
it  IS  concerned  that  if.  during  this 
transitional  period.  FDA  were  to  permit 
products  currently  on  the  market  that 
contain  uncontrolled  levels  of  sodium  to 
continue  to  bear  the  term  "healthy" 
until  January  1. 1998.  such  products 
would  not  be  helpful  in  assisting 
consumers  in  reducing  their  sodium 
intake  and  would  be  inconsistent  with 
current  dietary  recommendations. 


Therefore,  the  agency  is  establishing  a 
requirement  that  will  limit  the  amount 
of  sodium  allowed  in  individual  foods, 
main  dish  products  and  meal  products 
bearing  the  term  "healthy."  In 
attempting  to  arrive  at  an  appropriate 
level  for  sodium,  the  agency  evaluated 
products  that  are  currently  available  in 
the  marketplace  and  that,  with  the 
exception  of  the  sodium  requirement, 
meet  the  definition  for  "healthy."  The 
agency  also  considered  how  these 
products  are  likely  to  be  used  in 
constnicting  overall  diets  that  conform 
to  current  diotar\-  guidelines. 

The  agency  determined  that  levels  of 
480  mg  of  sodium  in  individual  foods 
and  600  mg  of  sodium  in  mnin  dishes 
and  meal  products  are  appropriate 
levels  during  this  transitional  period. 
Su(.h  levels  will  assist  consumers  in 
reaching  dietary  goals  by  at  lea-;t 
limi'ing  tiulr  sodium  intake,  and  thev 
will  not  preclude  products  currcntlv 
avjiiahie  and  that  otherwise  meet  the 
definition  of  "healthy"  from  continuing 
to  bear  the  term  while  firms  reformulate 
their  products. 

Thus,  individual  fonds  that  do  nut 
exceed  480  mg  sodium  per  reference 
amount  end  per  labeled  serving  and 
meet  the  ot.her  requiroinonts  of  Lhe 
"hr^lthv"  definitii>n  provided  iii 
•^  101.6.5{,i}  muy  bear  the  term  until 
January  1.  l^yS.  Likewise,  mr.n  dishes 
iii'.d  meal  pioducts  that  do  not  Pxc':rd 
b'lO  mg  scdi'jm  per  iabcied  sf^rvjng  nnd 
othrrwiso  meet  the  "heahhy"  lieT.nition 
mu\  beai  the  ic-m  ui'til  [(.riuary  1.  19S8. 

.-'.Cholest.M-ol 

17.  Some  comments  supporii-d  the 
proposal  diat  foods  that  contain  less 
than  the  disclosure  level  for  (  holestcrol 
woald  be  eligible  to  boar  the  claim.  A 
few  cominents,  however,  urged  the 
agency  to  require  that  a  product  bearing 
the  term,  "healthy"  meet  the  "low 
cholesterol"  criteria.  One  comment 
cited  the  results  of  the  survey  bv  NCI. 
cited  in  section  II.D.2.  of  this  document 
that  showed  that  79  percent  of  the 
respondents  thought  that  a  food  labeled 
as  "healthy"  was  low  in  cholesterol. 
Thus,  the  comment  contended  that  a 
definition  for  "healthy"  that  does  not 
require  the  food  to  be  "low"  in 
cholesterol  is  inconsistent  with 
consumer  perception. 

Another  comment  stated  that  foods 
labeled  with  the  term  "healthy"  should 
contain  no  more  than  60  mg  or  a 
significantly  reduced  a.mount  of 
cholesterol. 

FDA  has  not  been  persuaded  by  the 
comments  that  the  definition  of 
"healthy"  should  include  a  "low" 
cholesterol  criterion.  FDA  finds  that  a 
definition  that  requires  that  a  food  be 


"low"  in  cholesterol  would  be  too 
restrictive  because  such  a  requirement 
would  disqualify  products,  including 
some  seafood  and  game  meat  containing 
products.  tiiaX  otherwise  meet  the 
"healthy"  definition  and  that  would  be 
useful  in  structuring  diets  that  conform 
to  current  dietary  guidelines.  Although 
the  agency  recognizes  that  consumers 
may  perceive  "healthy"  to  mean  "low. 
cholesterol"  (as  shown  by  the  NCL 
survey)  and,  thus,  select  foods  labeled 
"healthy"  to  restrict  their  cholesterol 
intake,  the  agency  has  not  been 
convinced  by  the  comments  that  a 
product  labeled  "healthy"  must  meet  a 
"low  cholesterol  ■  requirement  to  assist 
consumers  in  achieving  current  dietarv 
recommendbtio.ns.  Unhke  sodium, 
cholesterol  is  not  ubiquitous  in  the  food 
supply.  Dietar\'  cholesterol  is  found 
mainly  in  egg  yolks,  certain  she!  I  fish, 
organ  mcots.  and,  to  a  lesser  exir:.t. 
other  meats  and  d,iir\  produc-.s  (Rof.  5). 
Con.sequently.  chokrslero!  is  not  likely 
to  be  present  in  significant  amounts  in 
many  of  the  foods  that  are  included  in 
a  healthy  diet  (eg.,  fruits,  vegetables, 
legumes,  cental  grains). 

Furthermuro,  wiule  the  agency 
acknowledges  thi'.t  most  riiclarv 
guidance  recommends  that  sertim 
cholesterol  be  lower<'d  because  of  its 
relationship  to  cardiovascular  disease, 
s-itunted  fat  ii  t.^c  major  dieta,-\- 
d'lterminaiit  of  tol^l  serum  cholester^! 
levels  in  pc  puLtior.s  (Ref.  6).  Tiie 
defir  ition  for  "Iii:al;hy"  that  FDA  is 
f^d.^pting  in  this  fin-d  rule  requires  that 
the  Iota!  aniovuit  of  saturated  fat  in  a 
product  be  low  for  it  ti.  qualify  to  bear 
tlic  claim.  Thus,  the  need  to  restrict  the 
amount  of  dietar\'  cholesterol  is 
diminished  in  the  presence  of  the  "low 
saturated  fat"  criterion.  The  ag'^ncv 
finds  that  this  criterion  will  adequately 
a.ssist  consumers  in  structuring  a 
healthy  diet  with  respect  to  diiit^irv 
factors  that  could  affect  seriuii 
cholesterol  levels.  Therefore,  for  single 
inj^redi>'nt  products  that  are  not  raw- 
seafood  or  game  meat,  P'D.\  is  requiring 
in  §  101.65(d)(2)(iii)  that  the  level  of 
chole.sterol  not  exceed  the  disclo.-.ure 
level. 

Although  it  believes  that  the  proposed 
crite.non  for  cholesterol  is  appropriate 
for  meal-type  products  as  well,  FDA  is 
ccmcerned  that  by  adopting  the 
proposed  criterion,  it  would  be 
establishing  a  requirement  that  is  not 
totally  consistent  with  the  criterion 
established  for  cholesterol  by  USDA.  In 
its  final  rule  on  the  definition  of 
"healthy,"  published  elsewhere  in  this 
issue  of  the  Federal  Register,  USDA  is 
adopting  a  criterion  that  limits  the 
amount  of  cholesterol  in  meal-type 
products  to  the  disclosure  level  definc<l 
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in  §  101.13(h)(3)  permitted  for  main 
dishes,  i.e.,  90  mg  per  labeled  serving. 
FDA  examined  the  impact  that  such  a 
requirement  would  have  on  meal 
products  subject  to  its  jurisdiction.  (The 
disclosure  level  for  meal  products  is  120 
mg  per  labeled  serving.)  A  survey  of  the 
local  marketplace  as  well  as  a  review  of 
product  composition  data  submitted  to 
tke  agency  (Refs.  4  and  7)  has  shown 
that  meal  products  currently  labeled 
"healthy"  contain  levels  of  cholesterol 
at  or  below  90  mg  per  labeled  serving. 
Therefore,  a  requirement  restricting  the 
amount  of  cholesterol  to  90  mg  per 
labeled  serving  would  not  significantly 
affect  FDA-regulated  meals  that 
currently  bear  the  term  "healthy." 
Further,  such  a  requirement  would 
ensure  that  the  meal  products  labeled 
"healthy"  are  among  those  most  likely 
to  assist  consumers  in  achieving  dietary 
recommendations. 

Thus,  the  agency  does  not  consider  it 
unreasonable  to  apply  the  cholesterol 
limitation  for  main  dishes  to  its  meal 
products  as  well.  Accordingly,  the 
agency  is  revising  proposed  §  101.62(d) 
to  require  that  main  dish  and  meal 
products  that  contain  less  than  90  mg 
cholesterol  per  labeled  ser\'ing,  and  that 
otherwise  meet  the  definition  of 
"healthy,"  may  bear  the  claim. 

18.  One  comment  suggested  that,  in 
the  absence  of  requiring  "low"  for  all 
nutrients,  the  agency  should  require  a 
disclosure  statement,  as  it  has  done  for 
terms  such  as  "light/lite,"  that  states 

"See panel  for  information  on 

cholesterol  and  sodium,"  as 
appropriate.  This  statement  would 
appear  immediately  adjacent  to  the  most 
prominent  appearance  of  the  term  on 
the  principal  display  panel  of  the  label. 

In  response  to  this  comment,  the 
agency  points  out  that  it  has  established 
requirements  for  label  statements  about 
nutrients  that  are  present  in  amounts 
that  exceed  the  disclosure  levels  in  a 
product  that  makes  a  claim  about 
another  nutrient  (§  101.13(h)).  In  order 
for  consumers  to  use  such  information 
effectively,  it  should  be  used  with 
consistent  meaning.  Th'j  agency  is 
reluctant  to  require  use  of  disclosure 
statements  on  a  different  basis  unless 
there  is  a  well  justified  need.  The 
comment  did  not  provide  justification 
for  why  it  should,  and  the  agency  is 
therefore  not  adopting  the  suggestion. 
Thus,  for  "light"  claims,  "healthy" 
claims,  and  all  other  nutrient  content 
claims,  a  statement  in  accordance  with 
§  101.13(h)  immediately  adjacent  to  the 
claim  is  required  if  the  food  contains  fat, 
saturated  fat,  cholesterol,  or  sodium  in 
an  amount  that  exceeds  the  disclosure 
level. 


F.  Need  for  Additional  Criteria 

In  its  January  6, 1993,  proposal  (58  FR 
2944),  FDA  solicited  comment  on 
whether  it  should  include  additional 
requirements  in  the  definition  of 
"healthy"  such  as  a  "low  calorie" 
criterion  or  a  requirement  that  a  food 
that  bears  a  "healthy"  claim  supply  a 
certain  amount  of  specified  essential 
vitamins,  minerals,  or  other  nutrients. 

19.  The  majority  of  comments 
supported  a  requirement  that  a  food 
must  contribute  certain  essential 
nutrients  to  bear  a  "healthy"  claim. 
They  asserted  that  the  definition  of 
"healthy"  is  unbalanced  without  the 
requirement  for  a  prescribed  amount  of 
these  nutrients  because  a  food  labeled 
"healthy"  should  not  only  limit  the 
amount  of  fat,  saturated  fat,  cholesterol, 
and  sodium  but  should  also  contribute 
certain  essential  nutrients.  Thus, 
according  to  the  comments,  a  claim  that 
is  to  be  used  to  assist  consumers  in 
achieving  a  healthy  diet  should  include 
a  requirement  that  the  food  provide 
certain  essential  nutrients. 

The  comments  further  asserted  that 
the  proposed  definition  is  a  one 
dimensional  approach  because  it  fails  to 
adequately  account  for  current  dietary 
recommendations  as  they  relate  to 
intake  of  certain  nutrients,  such  as 
vitamins,  minerals,  and  other  essential 
nutrients.  The  comments  contended  that 
dietary  guidelines  stress  the  importance 
of  essential  nutrients,  and  that  foods 
that  fail  to  contribute  essential 
nutrients,  but  that  are  permitted  to  be 
labeled  as  "healthy,"  would  likely 
mislead  consumers.  The  comments 
supported  their  statements  by 
submitting  results  from  a  recent  poll  in 
which  63  percent  of  respondents 
expected  a  product  labeled  "healthy"  to 
be  a  good  source  of  some  important 
vitamins  and  minerals. 

One  comment  stated  that  without  the 
requirement  for  inclusion  of  some 
nutrients,  the  definition  would  be 
trivialized  or  compromised  by  its  use  on 
products  of  httle  or  no  nutritional  value, 
because  foods  Uke  jelly  beans,  soda,  and 
certain  candies  could  qualify  to  bear  the 
term.  Another  comment  stated  that  such 
a  requirement  could  assist  consumers  in 
identifying  foods  that  are  nutrient  dense 
and  at  the  same  time  contain  a 
minimum  of  components  that  according 
to  current  dietary  recommendations 
should  be  limited  for  healthy  eating. 

Other  comments  opposed  inclusion  of 
any  requirement  that  a  product  labeled 
with  the  term  "healthy"  provide  certain 
nutrients  in  addition  to  limiting  the 
amount  of  fat,  saturated  fat,  sodium,  and 
cholesterol  in  the  product.  These 
comments  contended  that  the  addition 


of  a  nutrient  contribution  requirement 
would  limit  a  manufacturer's  ability  to 
formulate  processed  foods  that  have  an 
increased  nutritional  quality,  and  such 
a  requirement  would  take  away  an 
incentive  to  produce  foods  of  this  type. 

Another  comment  that  was  opposed 
to  a  requirement  that  a  food  supply 
certain  nutrients  to  qualify  to  bear  a 
"healthy"  claim  stated  that  foods  that 
are  widely  viewed  as  healthy  and  that 
contribute  needed  variety  to  a  healthy 
diet,  such  as  apple  juice,  grape  juice, 
and  whole  wheat  bread,  would  not  meet 
this  requirement  and  therefore  would 
not  be  able  to  bear  the  "healthy"  claim. 

Although  the  agency  recognizes  that 
certain  varieties  of  apple  juice  and  grape 
juice  may  not  be  able  to  bear  the  claim, 
the  agency  disagrees  that  whole  wheat 
bread  will  not  be  able  to  bear  a 
"healthy"  claim.  Nutrient  profile  data 
analyses  (Ref.  4)  show  that  whole  wheat 
bread  will  meet  the  10  percent  nutrient 
contribution  requirement  set  forth  in 
this  final  rule.  The  agency  believes  that 
the  "healthy"  claim  should  be  reserved 
for  those  foods  that  are  particularly 
helpful  to  consumers  in  achieving 
dietary  recommendations.  Conceptually, 
a  healthy  diet  not  only  restricts 
nutrients  that  have  been  shown  to  be 
related  to  disease  but  also  includes 
those  nutrients  that  are  important  in 
sustaining  body  function  and  reducing 
the  risk  of  disease.  The  agency  would  be 
concerned  that  without  a  requirement 
that  a  food  that  bears  a  "healthy"  claim 
contribute  at  least  one  essential  nutrient 
to  the  diet,  consumers  using  "healthy" 
foods  frequently  might  not  consume 
enough  of  these  nutrients.  Thus,  the 
agency  agrees  with  those  comments  that 
stated  that  a  product  bearing  the  claim 
"healthy"  should  also  contribute 
essential  vitamins,  minerals,  or  other 
nutrients  to  the  diet.  Accordingly.  FDA 
is  revising  the  definition  of  "healthy"  to 
include  a  nutrient  contribution 
criterion. 

20.  One  comment  suggested  that  the 
agency  use  the  Index  of  Nutritional 
Quality  (INQ)  system  as  a  mechanism  to 
facilitate  the  definition  of  "healthy." 
The  INQ  is  a  ratio  that  compares  the 
percent  of  the  Reference  Daily  Intake 
(RDI)  or  Daily  Reference  Value  (DRV)  of 
the  nutrient  in  the  food  to  the  percent 
of  the  reference  caloric  intake  that  is 
contributed  by  the  food.  In  other  words, 
the  INQ  relates  a  food's  contribution  to 
nutrient  allowances  to  its  contribution 
to  energy  requirements.  The  comment 
stated  that  a  positive  nutrient 
contribution  could  be  determined  using 
this  criterion.  The  comment  proposed 
that  a  "healthy"  food  should  have  an 
INQ  above  1  for  at  least  four  nutrients 
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or  an  INQ  above  2  for  at  least  two 
niltrients. 

IVhile  the  agency-  find.s  some  merit  to 
til  s  comment,  it  believes  that  a  luss 
c  )[nplex  requirement  would  be  more 
U3  2ful  to  consumers  in  understanding 
h:  w  to  construct  a  total  diet  consistent 
M  th  dietary  guidelines.  The  use  of  the 
III  Q  system  would  also  not  be 
c  )  isisfent  with  the  approach  used  in 
d  3  Ining  other  nutrient  content  claims 
a  1  d  would  likely  confuse  and  mislead 
c  )nsumers  regarding  the  nutrient  profile 
o  "the  food.  Moreover,  the  RDl's  of 
s(!Veral  of  the  essential  nutrients  that  the 
c  )mment  recommended  be  included  in 
the  definition  of  "healthy"  are  not  based 
o  1  caloric  density.  Thus,  the  agencv 
b  Sieves  that  it  would  be  inappropriate 
to  base  a  nutrient  contribution 
n'quircmcnt  on  the  caloric  contribution 
of  the  food.  Therefore.  FDA  rejects  the 
sijiggestion  that  it  base  a  nutrient 
contribution  requirement  on  the  INQ 
system. 

21.  Many  comments  urged  FDA  to 
roquire  that  foods  labeled  "healthy" 
provide  at  least  10  percent  of  the  RDI  or 
DRV  of  the  essential  nutrients  that  are 
o  sufficient  public  health  significance 
Ir  kvarrant  their  inclusion  in  the 
n  Jtrition  label.  Specifically,  the 
comments  requested  requirements  for 
vi  tpmin  A.  vitamin  C.  protein,  calcium, 
irm.  or  fiber.  These  comments  asserted 
tl  ^t  the  numbe'r  of  these  nutrients 
roquired  should  increase  with  the  food's 
contribution  to  the  total  daily  intake. 
Utlder  this  suggested  approach,  an 
ir  ( lividual  food  would  have  to  contain 
at  east  10  percent  of  the  DV  of  one  of 
XYv  six  nutrients  mentioned  above  per 
refsrence  amount  and  per  labeled 
St  1  ving.  a  main  dish  would  have  to 
c(i  itain  at  least  10  percent  of  the  DV  of 
at  east  two  of  the  six  per  serving,  and 
a  meal  would  have  to  contain  at  least  10 
percent  of  the  RDI  or  DRV  of  three  of  the 
six  per  serving. 

Tne  agency  agrees  with  the  suggestion 
that  the  required  nutrients  should  be 
those  that  are  of  sufficient  public  health 
significance  to  v/arrant  their  inclusion 
in  the  nutrition  label.  Thus,  the  agency 
is  itevising  its  definition  of  "healthy"  in 
§  ipi. 65(d)  to  include  a  requirement 
th^t  to  bear  the  term,  a  product  must 
pnovide  a  specified  amount  of  vitamin 
A,  vitamin  C,  protein,  calcium,  iron,  or 
fiber,  all  of  which  have  been  highlighted 
by  leading  health  authorities  as  being 
iraportant  to  the  public  health  (Refs.  2, 
3, ,5,  and  8). 

In  addition,  the  agency  believes  that 
it  1^  reasonable  to  expect  main  dish  and 
m  ^1  products  to  contribute  more  than 
orte  specified  nutrient  to  the  food 
because  the  contribution  of  a  main  dish 
arid  meal  product  to  the  total  daily  diet 


is  greater  than  that  of  an  individual 
food.  The  approach  taken  by  the  agencv 
in  defining  nutrient  content  claims  on 
main  dish  and  meal  products  is 
generally  that  main  dishes  approximate- 
two  individual  foods  and  meals 
approximate  three  individual  foods.  Th(! 
suggestion  in  the  comments  that  main 
dishes  provide  two  nutrients,  and  that 
meals  provide  three  is  consistent  with 
this  approach.  Thus,  the  agency  is 
revising  its  definition  of  "healthy"  to 
include  a  requirement  that  to  bear  the 
term,  a  product  must  provide  a  specified 
amount  of  one,  two,  or  three  (depending 
on  the  food,  i.e.,  individual  food,  main 
dish,  or  meai)  of  the  six  nutrients 
mentioned  above. 

The  agency  also  finds  merit  in  those 
comments  that  suggested  that  the 
definition  of  "healthy"  include  a 
requirement  that  a  food  bearing  the 
claim  contribute  at  least  10  percent  of 
the  DV  of  the  nutrients  it  provides.  The 
agency  has  long  held  that  a  food  is  not 
a  significant  source  of  a  nutrient  unless 
that  nutrient  is  present  in  the  food  at  a 
level  equal  to,  or  in  excess  of.  10  percent 
of  the  U.S.  Recommended  Daily 
Allowances  (U.S.  RDA)  in  a  serving.  In 
the  general  principles  final  rule  (58  FR 
2302  at  2414),  FDA  adopted  regulations 
requiring  that  to  bear  a  "good  source" 
claim  for  a  nutrient,  the  food  must 
contain  at  least  10  percent  of  tlie  RDI  or 
DRV  of  the  nutrient.  Thus,  FDA  finds 
that  it  is  appropriate  to  require  that  a 
food  labeled  "healthy"  be  at  least  a 
"good  source"  of  the  specified  nutrients 
that  it  provides. 

Therefore,  FDA  is  providing  in 
§  101.65(d)  Lhat  for  a  food  to  bear  the 
claim  "healthy,"  an  individual  food 
must  contain  10  percent  of  the  RDI  or 
DRV  of  one  of  the  following  per 
reference  amount — vitamin  A,  vitamin 
C,  calcium,  iron,  protein  or  fiber;  a  main 
dish  must  contain  10  percent  of  the  RDI 
or  DRV  of  two  of  the  six  nutrients  per 
serving;  and  a  meal  must  contain  at  least 
10  percent  of  the  RDI  or  DRV  of  three 
of  the  six  per  serving. 

The  agency  points  out  that  while  the 
amount  of  the  nutrient  is  the  same  as 
that  required  for  a  "good  source"  claim 
(i.e.,  10  percent),  the  nutrient 
contribution  provision  for  "healthy"  for 
main  dish  and  meal  products  does  not 
require  that  the  10  percent  of  the  RDI  or 
DRV  be  contributed  by  a  single  food  in 
the  main  dish  or  meal.  (The  provisions 
governing  a  "good  source"  claim  require 
lhat  a  single  food  in  the  main  dish  or 
meal  product  contribute  at  least  10 
percent  of  the  RDI  or  DRV  of  the 
nutrient  in  question  before  the  product 
can  bear  the  claim.)  The  requirement  for 
"healthy"  would  not  be  met,  however, 
if  the  main  dish  or  the  meal  contributed 


only  a  single  nutrient  at  a  level  that  is 
20  percent  or  30  percent  of  the  RDI  or 
DRV.  The  nutrient  contribution 
requirement  is  met  v.hen  the  entire 
serving  of  the  food  provides  at  least  10 
percent  of  the  RDI  or  DRV  of  each  of  the 
number  of  nutrients  required. 

22.  While  many  comments  supported 
the  addition  of  a  nutrient  contribvition 
requirement  in  the  definition  of 
"healthy,"  they  were  divided  on  the 
question  of  whether  products  could  be 
fortified  to  meet  the  claim.  Some 
comments  argued  that  fortification 
should  not  be  permitted  because 
products  like  jelly  beans,  soda,  or  salad 
dressing  could  qua!if>'  if  fortification 
were  permitted.  Other  comments  argued 
that  products  that  have  otherwise  met 
the  definition  but  do  not  contain  the 
essential  nutrients  should  be  permitted 
to  be  fortified. 

1  he  agency  has  carefully  considered 
these  comments.  In  the  general 
principles  proposal  (55  FR  60421)  and 
final  rule  (58  FR  2302),  the  agency 
considered  the  appropriateness  of 
fortifying  a  food  to  meet  the 
requirements  for  bearing  the  nutrient 
content  claim  "more."  Although  the 
agency  stated  its  concern  that  random 
fortification  could  lead  to  deceptive  and 
misleading  claims,  it  concluded  that 
fortification  in  accordance  with  the 
policy  on  fortification  of  foods  in 
§  104.20  (21  CFR  104.20)  would  ensure 
that  the  fortification  was  rational,  and 
that  a  "more"  claim  based  on  rational 
fortification  would  not  be  misleading. 

The  agency  believes  that  it  is 
reasonable  to  take  a  similar  approach  in 
the  definition  of  "healthy."  The  agencv 
is  not  persuaded  by  the  comments 
opposing  fortification  that  it  should 
prohibit  fortification  of  foods  to  meet 
the  nutrient  contribution  requirement  of 
the  "healthy"  claim.  Such  action  would 
be  inconsistent  with  the  goal  of 
encouraging  m.anufacturers  to  improve 
the  nutritional  quality  of  foods  to  assist 
consumers  in  structuring  a  diet  lhat 
conforms  with  current  dietary 
recommendations.  Thus,  the  agency  is 
not  prohibiting  fortification  of  foods  in 
the  definition  of  "healthv." 

However,  the  agency  is  concerned 
that  random  fortification  of  foods  could 
result  in  deceptive  or  misleading 
"healthy"  claims.  Thus,  consistent  with 
the  provisions  governing  the  "more" 
claim,  the  agency  believes  that 
following  the  principles  stated  in  its 
fortification  policy  as  provided  in 
§  104.20,  in  fortif>-ing  a  food  to  qualify 
to  bear  the  term  "healthy"  will  ensure 
that  those  foods  are  not  indiscriminately 
fortified  for  the  sole  purpose  of  making 
the  claim.  The  fundamental  objective  of 
the  fortification  policy  is  to  establish  a 
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uniform  set  of  principles  that  serve  as  a 
model  for  the  rational  addition  of 
nutrients  to  foods.  Accordingly,  the 
agency  is  providing  in  §  101.65(d)(2)(v). 
(d)(3)(iv)  and  (d)(4)(v)  that  a  food  may 
be  fortified  to  meet  the  positive  nutrient 
requirement  in  the  definition  of 
"healtfiy."  provided  that  the 
fortification  is  in  accordance  with  the 
policy  on  fortification  of  foods  in 
§104'20. 

Although,  as  fully  discussed  in  the 
technical  amendments  document  to  the 
general  principles  final  rule.  (58  FR 
44021  at  4402fi.  August  18,  1993).  the 
agency  believes  that  the  principles 
established  in  the  fortification  policy  are 
appropriate  in  determining  conditions 
for  rational  fortification,  the  agency 
notes  that  §  104.20  was  developed  at  a 
time  when  less  techjiology  was  available 
for  food  formulation,  and  when  food 
consumption  behaviors  and 
recommendations  varied  from  those 
considered  appropriate  today.  Thus. 
FDA  is  concerned  that  limiting 
fortification  only  to  the  nutrients  that 
are  explicitly  mentioned  in  §  104.20 
would  preclude  beneficial  nutrients 
from  being  used  in  food  fortification. 
However,  the  agency  does  not  consider 
it  appropriate  to  establish  a  fortification 
policy  for  "healthy"  that  is  different 
than  the  fortification  policy  established 
for  "more"  claims.  As  discussed  in  the 
technical  amendments  document  (58  FR 
44021  at  44026),  the  agency's  intention 
is  to  initiate  rulemaking  to  permit 
rational  fortifications  other  than  those 
described  in  §  101.40  to  qualify  for 
"more"  claim.-;.  At  the  time  of  such 
rulemaking,  the  agency  will  reconsider 
the  provisions  on  fortification 
established  in  this  final  rule. 

23.  One  comment  stated  that  requiring 
a  fruit  or  vegetable  to  meet  the 
definition  of  "good  source"  for  any  of 
the  six  nutrients  mentioned  above 
would  eliminate  cucumbers,  grapes, 
green  beans,  and  iceberg  lettuce  from 
bearing  a  "healthy"  claim.  The 
comment  argued  that  all  fruits  and 
vegetables  that  meet  the  proposed 
definition  for  "healthy"  should  be 
allowed  to  use  the  term  without  having 
to  meet  any  nutrient  contribution 
requirement.  The  comment  contended 
that  fniits  and  vegetables  are  inherently 
healthy  and  are  the  only  food  group  for 
which  such  a  general  statement  can  be 
made. 

After  considering  this  comment,  the 
agency  is  providing  one  narrow 
exception  to  the  requirement  that  foods 
be  a  good  source  of  one  of  the  six 
nutrients  of  public  health  significance  to 
qualify  to  bear  a  "healthy"  claim. 
Current  dietan,'  guidance  emphasizes 
consumption  of  fruits  and  vegetables, 


and  diets  high  in  fruits  and  vegetables 
have  been  associated  with  various 
specific  health  benefits,  including  lower 
occurrence  of  coronary  heart  disea.se 
and  some  cancers  (Refs.  2  and  5). 
Consistent  with  this  guidance,  FDA 
believes  that  increased  consumption  of 
raw  fruits  and  vegetables  can  contribute 
significantly  to  a  healthy  diet  and  to 
achieving  compliance  with  dietary 
guidelines,  even  if  particular  item.s, 
such  as  celery  and  cucumbers,  do  not 
contain  10  percent  of  the  daily  value  of 
one  of  the  six  nutrients  of  public  health 
significance.  Precluding  such  foods 
from  being  termed  "healthy"  could 
confrise  consumers  and  undermine  an 
important  element  of  current  dietary 
guidance.  FDA  will  therefore  allow  use 
of  the  term  "healthy"  in  connection 
with  raw  fruits  and  vegetables  tl:at  do 
not  meet  the  nutrient  content 
requirement,  if  the  other  elements  of  the 
"healthy"  definition  are  met. 

FDA  is  not  prepared  at  this  time  to 
extend  this  exemption  to  processed 
fruits  and  voget:ibles,  however.  When 
processed,  these  food.s  are  exposed  to 
substances  and  conditions,  such  as 
sodium,  heat,  and  liquid  packing  media, 
that  commonly  affect  their  nutritional 
profile  and  may  alter  their  inherent 
beneficial  qualities.  They  are  also 
subject  to  a  range  of  processing 
techniques,  including  canning,  cooking, 
and  freezing,  that  may  have  various 
effects.  FDA  does  not  currently  have  an 
adequate  basis  to  evaluate  these  effects 
and  thus  is  not  prepared  at  this  time  to 
extend  this  e.xemption  to  ail  fruit  and 
vef^etable  products.  Processed  fniits  and 
vegetables  will  be  subject  to  the 
requirement  that  they  be  a  good  source 
of  one  of  the  six  nutrients  of  public 
health  significance  specified  above. 
FDA  welcomes  information  on  whether 
to  propose  changes  in  the  nutrient 
content  requirement  for  fniits. 
vegetables,  or  other  food  categories,  in 
order  to  allow  the  use  of  the  term 
"healthy"  on  other  foods  that  would  not 
otherwise  meet  this  aspect  of  the 
"healthy"  definition  that  may  be  useful 
in  helping  achieve  compliance  with 
dietary  guidelines. 

24.  A  few.commcnts  urged  the  agency 
to  include  an  additional  criterion  that  a 
product  bearing  the  term  "healthy" 
must  be  "low"  in  calories.  Another 
comment  suggested  that  such  a  product 
meet  the  "low"  definition  for  sugars. 
However,  these  comments  did  not  offer 
any  information  that  was  not  considered 
by  the  agency  at  the  time  it  issued  the 
"healthy"  proposal. 

The  agency  nas  not  been  persuaded 
by  the  comments  that  it  is  necessary  to 
include  a  "low  calorie"  or  "low  sugar" 
criterion  in  the  definition  of  "healthy" 


for  the  claim  to  be  useful  and  not 
misleading  to  consumers.  The 
information  provided  in  the  comments 
did  not  show  that  consumers  expect 
"healthy"  to  be  a  claim  about  the  caloric 
content  of  the  food.  Furthermore,  the 
purpose  of  defining  the  term  would  be 
defeated  if  the  term  were  defined  so 
narrowly  that  it  is  appropriate  only  for 
people  on  weight-loss  diets.  Thus,  the 
agency  is  not  requiring  lhi:t  a  food  be 
"low  calorie"  or  "low"  in  sugar  to  bear 
the  term  "healthy." 

G.  Treatment  of  Flesh  Foods 

25.  Virtually  all  of  the  comments 
requested  that  FDA  and  USDA 
harmonize  their  definitions  of 
"healthy.  '  One  comment  contended 
ihHt  if  the  agencies  cannot  agree  on  a 
single  consistent  defaiition  of  the  word 
"healthy"  for  any  category  of  products, 
they  should  simply  prohibit  use  of  the 
term  on  those  products.  Some 
comments  recommended  that  F'DA 
adopt  IJSDA's  definition.  Those 
comments  supporting  the  USDA 
definition  argued  that  such  a  definition 
would  permit  certain  fish,  poultry,  and 
lean  meats  to  bear  the  tenn  "heal'.hy,  ' 
which  is  consistent  with  the  current 
dietar>'  recommendations  of  the  Surgeon 
General  and  the  Food  and  Nutrition 
Board  (Refs.  2  and  3),  which 
recommend  consumption  of  fish, 
skinless  poultry,  and  lean  meats.  The 
comments  contended  that  FDA's 
proposed  definition  would  permit  very 
few,  if  any,  fresh  cut  meats  to  bear  the 
term.  These  comments  urged  that  the 
two  agencies  coordinate  their 
definitions  so  that  consumers  receive 
the  assistance  that  they  need  to 
implement  dietary  recommendations. 

"The  agency  agrees  with  the  comments 
that  requested  consistency  in  the  FD.\ 
and  USDA  definitions  of  "healthy." 
Both  FDA  and  USDA  recognize  that 
having  different  definitions  for  the  same 
nutrient  content  claim  could  lead  to 
consumer  confusion  and  undermine  the 
usefulness  and  credibility  of  the  claim. 
FDA  and  USDA  have  jointly  reached  a 
decision  to  consistently  define 
"healthy"  as  it  applies  to  the  foods 
regulated  by  the  two  agencies.  Thus, 
elsewhere  in  this  issue  of  the  Federal 
Register,  USDA  is  establishing  a 
definition  of  the  term  "healthy"  as  it 
applies  to  meat  and  poultry  products 
that  is  consistent  with  the  relevant 
aspects  of  the  definition  set  forth  in  this 
final  rule. 

In  their  efforts  to  achieve  a  consistent 
definition,  USDA  and  FDA  are  adopting 
regulations  that: 

(1)  Provide  for  the  use  of  the  term 
"healthy"  on  "extra  lean"  raw.  single 
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ii  |redient  meats,  poultry,  fish,  and 
giime  meats. 

(2)  Require  that  all  other  products  that 
bfar  the  term  be  "low"  in  total  fat  and 
siiurated  fat  and  contain  limited 
ainounts  of  sodium  and  cholesterol,  and 

|3)  Require  that  there  be  minimum 
k  vels  of  certain  essential  nutrients  in 
tl  9  product.  In  addition,  consistent  with 
U^DA's  approach,  FDA  has,  as  stated 
al  inve,  extended  the  definition  of 
"  ipalthy"  to  include  ^ny  of  the 
d  "rivatives  of  the  term,  such  as 
■■iipalthful"  and  "healthier." 

"The  agency  believes  that  such  an 
approach  is  appropriate  because 
(:'.  ^blishment  of  a  consistent  definition 
with  USDA  will  ensure  that  the  term  is 
u  ;ed  in  a  credible,  consistent,  u.seful, 
and  nonmisleading  manner.  Moreover,  a 
ci Insistent  definition  will  help 
ctihsumers  identify  products  in  all  food 
ci  liegories  that  will  be  helpful  to  them 
ir  constructing  a  diet  that  is  consistent 
with  dietary  recommendations. 

26.  In  the  "healthy"  proposal,  as 
St  lied  above,  FDA  solicited  comment  on 
wr^ether  the  proposed  definition  of 
"healthy"  would  assist  consumers  in 
ac  l>ieving  a  total  diet  consistent  with 
didtary  recommendations  given  that 
under  the  proposed  definition,  lean 
moiat  and  seafood  would  not  be  able  to 
bt  ar  the  claim.  Many  comments 
requested  that  FDA  revise  its  proposed 
df  finition  so  that  lean  meats  and 
segjfood  would  be  able  to  bear  the  claim 
or,:in  the  alternative,  to  estabhsh 
ac  (Jitional  criteria  for  those  foods.  The 
ccipnients  stated  that  such  action  was 
coitsistent  with  current  dietary 
rorommendations  to  include  fish  and 
lei  in  meats  as  part  of  a  healthy  diet.  The 
comments  further  stated  that  to  not 
prjdvide  a  definition  for  "healthy"  that 
wtould  permit  seafood  and  game  meats 
to  bear  the  term  would  create  an 
inequitable  situation  in  the  marketplace 
between  comparable  FDA-regulated  and 
L'$DA-regulated  products  because 
actress  to  the  term  would  depend  on 
whether  the  product  is  under  FDA  or 
LJSDA  jurisdiction. 

The  agency  agrees  with  the 
copiments.  As  previously  discussed,  the 
agency  believes  that  the  fundamental 
purpose  of  the  "healthy"  claim  is  to 
highlight  those  foods  that  are 
particularly  useful  in  constructing  a  diet 
that  conforms  to  current  dietary 
guidelines.  The  agency  would  consider 
it  Inappropriate  if  the  requirements  in 
th$  definiiion  of  "healthy"  precluded 
us^  of  the  claim  for  an  entire  category 
of  foods  that  play  an  important  role  in 
th0  diet  and  that  dietary  guidelines 
re(|ommend  be  included  in  a  healthy 
di^t.  Thus,  FDA  concludes  that  the 
definition  of  "healthy"  should  permit 


use  of  the  term  on  those  seafood  and 
game  meats  that  can  be  used  to  assist 
consumers  in  constructing  a  diet 
consistent  with  dietary 
recommendations  but  that  do  not  meet 
the  "low"  fat  and  "low"  saturated  fat 
criteria.  Therefore,  FDA  is  making 
provi.sion  in  the  definition  of  "healthv" 
for  certain  seafood  and  game  meat 
products  (UOl. 65(d)(3)). 

In  arriving  at  a  definition  for 
"healthy"  on  seafood  and  game  meats, 
the  agency  considered  whether  to  lim.it 
the  definition  to  raw.  single  ingredient 
seafood  and  game  meats  or  to  extend  it 
to  foods  such  as  processed  seafood  and 
game  meat  pi(>ducts  and  multiple 
ingTvdient  products.  The  agency  took 
the  latter  approach  in  establishing 
definitions  for  the  nutrient  content 
claims  "lean"  and  "extra  lean"  and 
provided  for  claims  about  the  fat  and 
saturated  fat  content  of  a  product  that 
could  not  meet  the  "low  fat"  and  "low 
saturated  fat"  criteria.  In  the  nutrient 
content  claims  final  rule  (58  FR  2302  at 
2423),  FDA  adopted  provisions 
permitting  the  "lean"  and  "extra  lean" 
claim  on  nonflesh  foods  as  well  as  flesh 
foods.  (The  agency  notes,  however,  as 
fully  discussed  in  the  August  18,  1993. 
issue  of  the  Federal  Register  (58  FR 
44028)  pursuant  to  that  rulemaking,  the 
agency  has  reconsidered  both 
definitions  and  is  now  less  certain  than 
before  that  the  definition  for  "lean."  and 
possibly  "extra  lean."  that  it  developed 
from  data  on  flesh  foods  is  appropriate 
for  food  products  that  do  not  contain 
flRsh  foods  as  ingredients.  The  agency 
will  consider  additional  rulemaking  to 
reexamine  how  the  term  "lean"  and 
"extra  lean"  should  apply  to  nonfiesh 
foods.) 

With  respect  to  "healthy."  however, 
because  FDA  believes  that  seafood  and 
game  meat  products,  whether  individual 
foods,  main  dishes,  or  meals  composed 
of  more  than  one  ingredient,  can  be 
formulated  to  be  low  in  fat  and  low  in 
saturated  fat.  it  is  not  making  special 
provision  for  formulated  products.  FDA 
finds  that  special  provision  is  warranted 
only  for  raw.  single  ingredient  seafood 
and  game  meats.  The  latter  products  do 
not  have  the  advantage  of  being  subject 
to  reformulation  to  reduce  the  fat, 
saturated  fat.  and  cholesterol  levels 
inherently  in  these  foods,  yet  they  arc 
recommended  by  the  Surgeon  General 
and  the  Food  and  Nutrition  Board  as 
foods  to  include  in  a  healthy  diet.  Use 
of  the  "healthy"  claim  will  highlight  the 
foods  in  this  category  that  are 
particularly  useful  in  constructing  a  diet 
that  is  consistent  with  dietary 
recommendations.  Finally,  the  agency 
agrees  that  precluding  the  use  of 
"healthy"  on  raw,  single  ingredient 


seafood  and  game  meats  would  likely 
confuse  consumers,  who  would  see  the 
claim  on  USDA  regulated  products  but 
not  on  comparable  FDA  regulated 
products  that  could  be  used 
interchangeably  in  a  healthy  diet. 

Thus,  the  agency  has  concluded  that 
providing  for  use  of  the  term  "healthy" 
on  the  labels  of  raw,  single  ingredient 
seafood  and  game  meat  products  would 
be  of  value  to  consumers  in  maintaining 
healthy  dietar}'  practices.  Accordingly, 
FDA  is  revising  its  definition  of 
"healthy"  so  that  certain  raw,  single 
ingredient  seafood  and  game  meats  may 
bear  the  claim. 

27.  Several  comments  recum.mended 
that  FDA  use  USDA's  proposed 
definition  of  "healthy"  (i.e.,  the  product 
contains  less  than  10  g  of  fat,  less  than 
4  g  saturated  fat.  less  than  95  mg  of 
cholesterol,  and  less  than  480  mg 
sodium  per  100  g  and  per  reference 
amount  to  define  when  the  term  may  be 
used  on  seafood  and  game  meat 
products.  One  comment  suggested  that 
the  fat  limitation  should  be  5  g  per  100 
g.  A  similar  comm.ent  suggested  that 
products  meeting  the  "extra  lean  " 
definition  should  be  allowed  to  use  the 
term  "healthy." 

These  comments  asserted  that 
establishing  criteria  in  tlie  definition  of 
"healthy"  that  would  permit  its  use  on 
lean  seafood  and  game  meats  would 
provide  uniformity  among  regulations 
governing  competitive  products  (i.e., 
com.parable  products  that  are  regulated 
by  USDA  and  FDA).  The  comments 
argued  that  such  a  provision  would 
avoid  unfair  com.petition  in  the 
marketplace,  as  well  as  provide 
alternative  choices  for  foods  that  are 
recommended  to  be  included  in  a 
healthy  diet. 

In  deciding  to  establish  a  definition 
for  "healthy"  on  raw,  single  ingredient 
seafood  and  gam.e  meats,  the  agency- 
carefully  considered  these  comments. 
The  agency  recognizes  that,  because 
foods  in  this  category  inherently  contain 
relatively  high  levels  of  fat.  saturated 
fat,  and  cholesterol,  and  cannot  meet  the 
"low  fat"  and  "low  saturated  fat" 
criteria,  the  definition  of  "healthy"  for 
raw.  single  ingredient  seafood  and  game 
meats  will  necessarily  permit  higher 
levels  of  fat  and^aturated  fat  in  these 
foods  than  in  other  foods.  However,  the 
agency  is  not  persuaded  that  the  most 
appropriate  approach  is  to  adopt  the 
definition  proposed  by  USDA. 

The  agency  concludes  that  a  more 
appropriate  approach  is  to  adopt  criteria 
that  will  permit  raw,  single  ingredient 
seafood  and  game  meat  products  that 
meet  the  "e.xtra  lean"  definition  for  fat, 
saturated  fat,  and  cholesterol,  and 
otherwise  meet  the  definition  of 
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"healthy"  that  is  established  in  this 
final  rule  for  other  individual  foods,  to    ■ 
bear  the  "healthy"  claim.  Such  action  is 
consistent  with  FDA's  basic  conclusion 
that  foods  labeled  as  "healthy"  should 
be  useful  in  assisting  consumers  in 
achieving  a  total  diet  consistent  with 
dietary  recommendations.  Products 
meeting  the  "extra  lean"  criteria  will 
better  meet  the  goal  of  minimizing  fat 
and  saturated  fat  intake  than  products 
Lhat  meet  the  "lean"  criteria. 
Accordingly,  the  agency  is  including  the 
definition  of  "healthy"  for  raw.  single 
ingredient  seafood  and  game  meats  in 
§  101.65(d)(3).  Under  this  provision, 
raw,  single  ingredient  fish  and  game 
meat  tliat  contain,  per  reference  amount 
and  per  100  g.  less  than  5  g  of  fat.  less 
than  2  g  of  saturated  fat,  less  than  93  mg 
of  cholesterol,  and  otherwise  meet  the 
requirements  established  in  this  final 
rule,  may  bear  the  terra  "healthy." 

FDA  recognizes  that  the  definition  of 
"healthy"  for  raw.  single  ingredient 
ssafood  and  game  meats  allows  the 
claim  to  be  used  when  the  level  of 
cholesterol  in  the  food  exceeds  its 
disclosure  level  (i.e..  60  mg  cholesterol 
per  reference  amount  and  per  labeled 
serving).  The  agency  considered 
vv  hether  to  prohibit  the  claim  when  the 
product  contained  more  than  60  mg 
cholesterol.  However,  the  agency 
concluded  that  it  would  be  of  benefit  to 
consumers  to  permit  the  claim  on  raw, 
single  ingredient  seafood  and  game  meat 
products  that  have  a  cholesterol  content 
exceeding  the  disclosure  level  because 
the  claim  identifies  the  foods  in  this 
category'  that  are  particularly  useful  to 
consumers  in  strurturing  diets 
consistent  with  dietarv'  guidelines. 
When  the  cholesterol  level  in  a  food 
Idbeled  "healthy"  exceeds  FDA's 
disclosure  level,  the  food  is  subject  to 
the  requirement  in  §  101.13(h)  that 
requires  a  disclosure  statement  referring 
the  consumer  to  the  nutrition 
information  panel  for  additional 
i.iformation  about  cholesterol  content. 

III.  Effective  Date 

As  discussed  above,  in  response  to 
comment  16.  FDA  is  adopting  May  8. 
1994.  as  the  effective  date  of  this 
regulation  to  establish  the  definition  of 
the  term  "healthy."  Section  403(r)(l)(A) 
of  the  act.  which  prohibits  undefined 
nutrient  content  claims,  is  applicable 
May  8,  1994.  Thus,  FDA  has  determined 
that  it  is  essential  that  the  agency 
provide  a  definition  for  the  term 
"healthy"  that  is  effective  on  that  date. 
If  "healthy  '  were  not  defined  by  May  8, 
1994.  products  currently  on  the  market 
that  bear  the  term  and  that  are  not 
"grandfathered"  would  be  misbranded 
and  subject  to  regulatory  action.  The 


agency  also  recognizes,  however,  that 
many  of  the  products  that  are  marketed 
with  a  "healthy"  claim  do  not  meet  all 
of  the  requirements  established  in  this 
final  rule,  and  that  because  of  the 
timeframes  in  which  this  final  rule  is 
being  issued,  will  not  have  sufficient 
time  to  reformulate  their  products. 

The  agency  has  no  desire  to  cause  the 
significant  market  disruption  that  would 
result  from  either  not  defining 
"healthy"  or  vigorous  enforcement  of 
the  definition  that  FDA  is  adopting. 
Accordingly,  the  agency  intends  to 
exercise  its  enforcement  discretion 
judiciously  with  respect  to  products  that 
bear  this  term.  Over  the  next  18  months, 
the  agency  is  unlikely  to  object  to 
products  that  currently  bear  "healthy" 
in  their  labeling,  so  long  as  their 
manufacturers  are  making  good  faith 
efforts  to  bring  their  products  into 
compliance  with  §  101.65(d)  and  their 
labeling  is  otherwise  in  full  compliance 
v\ith  die  law.  The  agency  advises, 
however,  lhat  it  e.xpects  that  new 
products  that  come  onto  the  m.arket 
during  this  period  will  fully  comply 
with  the  definition  of  "healthy" 

The  agency  expects  that  by  January  1, 
1996.  all  products  that  boar  the  term 
"healthy"  will  comply  fully  with 
§  101.65(d).  The  agency  notes  that  the 
period  between  publication  of  this  final 
rule  and  January  1,  1996,  is  comparable 
to  the  amount  of  time  that 
manufacturers  were  given  to  comply 
with  the  requirement  of  the  general 
principles  final  rule  (58  FR  2302).  The 
agency  notes,  however,  that 
§  101.65(d)(2).  (d)(3).  and  (d)(4)  will  be 
in  effect,  and  that  it  retains  the  right  to 
take  action  on  a  "healthy"  claim  before 
January  1,  1996.  if  it  concludes  that  the 
facts  of  the  particular  case  warrant  such 
action. 

With  regard  to  the  two-tier  sodium 
requirement,  before  January  1,  1998. 
individual  foods  that  contain  more  than 
480  mg  sodium  per  reference  amount 
and  per  labeled  serving,  and  main  dish 
and  meal  products  that  contain  more 
than  600  mg  sodium  per  labeled  serving, 
may  not  bear  the  "healthy"  claim.  After 
January  1, 1998,  products  bearing  a 
"healthy"  claim  must  comply  with  the 
360  m.g  sodium  per  reference  amount 
and  per  serving  and  480  mg  sodium  per 
labeled  serving  requirement  for 
individual  foods  and  main  dish  and 
meal  products,  respectively. 

rv.  Economic  Impact 

FDA  has  examined  the  economic 
implications  of  the  final  rule  on  the 
definition  of  "healthy"  as  required  by 
Executive  Order  12866  and  the 
Regulatory  Flexibihty  Act  (Pub.  L.  96- 
354).  Executive  Order  12866  directs 


agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health, 
and  safety  effects;  distributive  impacts; 
and  equity).  The  Regulatory  Flexibility 
Act  requires  analyzing  options  for 
regulatory  relief  for  small  businesses. 
FDA  finds  that  this  final  rule  is  not  an 
economically  significant  rule  as  defined 
by  Executive  Order  12866.  In 
accordance  with  the  Regulatory 
Flexibility  Act.  the  agency  certifies  that 
the  final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
businesses. 

A.  Regulatory  Options 

1.  No  Definition 

FDA  could  choose  not  to  define  the 
term  "healthy."  However,  in  the  general 
principles  final  rule,  FDA  determined 
that  the  term  "healthy"  is  an  implied 
nutrient  content  claim.  If  FDA  does  not 
define  the  term,  its  use  in  labeling 
except  on  those  products  using  the 
claim  in  their  brand  name  prior  to 
October  29,  1989  or  in  a  nonnutritional 
context,  would  m.isbrand  the  food.  This 
option  would  result  in  large  costs, 
including  labeling  costs,  and  a  valuable 
signal  used  by  consumers  to  alert  them 
to  foods  that  m.ay  assist  them  in  meeting 
dietary  goals  would  be  lost. 

FDA  could  alternatively  decide,  to 
propose  to  reverse  its  previous 
determination  that  the  terra  "healthy"  is 
an  implied  nutrinnt  co.ntent  claim. 
However,  FDA  could  only  make  such  an 
amendment  if  the  agency  was  persuaded 
lhat  its  original  determination  was  in 
error.  FDA  has  received  no  information 
that  would  support  such  a  conclusion. 
Further,  such  an  actien  would  require 
separate  rulemaking  and  could  not  take 
effect  until  well  after  die  May  8,  1994 
deadline.  Thus,  until  FDA  published  a 
final  rule,  this  alternative  would  have 
the  same  impact  as  not  defining  the 
term  "healthy." 

2.  Different  Definition  of  "Healthy" 

FDA  could  determine  that  an 
alternative  definition  of  the  term 
"healthy"  would  be  appropriate...The 
major  difference  between  the  proposed 
rule  and  the  final  rule  in  the  definition 
of  "healthy"  is  in  the  prescribed  levels 
of  sodium.  FDA  originally  proposed  to 
set  the  allowable  sodium  levels  at  the 
disclosure  levels  for  individual  foods 
and  meal-type  products.  However,  as 
described  earlier  in  this  document, 
com.ments  stated  lhat  the  disclosure 
levels  are  too  high  and  would  result  in 
"healthy"  claims  that  are  of  little  help 


FederaJ  Register  /  Vol.  59,  No.  89  /  Tuesday.  May  10.  1994  /  Rules  and  Regulations  24247 


to  consumers  tn-ing  to  meet  dietary 
goals. 

lAlternatively.  FDA  could  determine 
tlilat  "healthy"  products  must  meet 
F^X^'s  definition  for  "low  sodium",  and 
sdme  comments  suggested  that 
abproach.  However,  this  option  would 
rcpult  in  significant  costs  because  verj' 
feiv  products  now  labeled  as  "healthy" 
would  be  able  to  make  the  claim.  Also, 
camments  indicated  that  the  technology 
to  teduce  sodium  levels  to  "low 
scjjdium"  levels  docs  not  currently  exist 
fop  many  products  because  sodium 
functions  as  a  protein  binder,  a 
piJQservative.  and  as  flavoring.  Such  a 
reduction  in  sodium  would  cause  most 
pijoducts  to  be  unpalatable  to 
cdnsumers. 

B.'  Costs  of  the  Final  Regulation 

pDA  believes  that  the  costs  of  the 
filial  "healthy"  regulation  will  not  be 
sujbstantial.  as  many  products  currently 
usbng  the  term  already  meet  the 
definition,  are  very  close  to  doing  so,  or 
cah  satisfactorily  reformulate  their 
product  over  the  time  period  the  agency 
is  permitting  for  implementation  of  this 
re  ;>ilation. 

There  are  at  least  35  brands  that 
in  :lude  the  term  "healthy"  in  the  brand 
nattic.  FDA  does  not  know  how  many 
prxiucts  or  labels  are  sold  under  tl^iese 
brinds.  Nor  is  FDA  able  to  estimate  the 
ni;  mber  of  products  with  labels  using 
thi;  term  "healthy"  other  than  in  the' 
br  ipd  name.  FD.^  has  specific 
in  (jrraatinn.  including  nutrition 
in  ormation,  on  the  products  of  four 
br;!nds.  Two  of  these  brands  do  not 
in(  lude  products  regulated  by  FDA  (i.e. 
al)  of  the  brands'  products  are  regulated 
by  t'SDA).  The  remaining  two  brands 
ha;ie  approximately  44  FDA  regulated 
products  sold  witli  "healthy"  in  the 
bri^d  name.  After  examining  the 
nuttitient  ccntfrr.t  of  these  foods,  FDA 
hn  i;dolcrmined  thnt  at  bast  12  products 
wi    not  meet  FD.^'s  interim  definition 
of  ■healthy,"  and  that  an  additional  5 
pro  iucts  will  not  meet  the  final 
de  "^nition  of  "healthy."  The  primary- 
dis.-^uolifier  is  the  sodium  content  of  the 
products.  In  addition,  a  few  products  do 
no  meut  the  "low  fat"  requirement. 

' '  -.e  manufacturers  of  products  not 
meeting  the  definition  of  "healthy"  have 
thi  E  3  options  for  bringing  their  products 
int  1  compliance;  Reformulate  the 
prc^ucts  to  me«^t  the  definition,  cease 
nari.ictmg  the  products,  or  relabel  the 
pre  duct. 

1.  ilefu.Tnulation 

Wthether  or  not  a  firm  will  choose  to 
reform.ulate  their  products  will  depend 
on  the  relative  cost  of  reformulation 
ror  Tjpared  to  dropping  the  product,  and 


on  whether  the  product  will  continue  to 
be  palatable  to  consumers.  FDA  has  very 
little  information  on  the  cost  of 
refonnulation.  which  will  depend  on 
the  extent  of  reformulation  that  is 
necessary.  Of  the  17  products  identified 
as  not  meeting  the  definition  of 
"healthy."  FDA  estimates  that  four  have 
sodium  contents  so  close  to  the  defined 
level  that  these  products  can  be  easily 
modified.  The  cost  of  reformulating 
these  products  is  expected  to  be  small. 
However,  the  cost  of  reformulating 
several  other  products  are  expected  to 
be  higher  because  the  current  sodium  or 
fat  content  significantly  exceeds  the 
defined  amount,  or  because 
modifications  are  required  in  more  than 
one  nutrient  (i.e.  rt ductions  in  both  fat 
and  sodium  content).  The  longer 
compliance  period  will  allow  firms 
extra  time  to  develop  the  technolog>'  to 
reduce  the  sodium  content  of  their  foods 
and  will  provide  consumers  with  time 
to  adjust  their  tastes  to  lower  sodium 
levels. 

2.  Loss  of  Brand  Names/Products 

Some  manufacturers  might  not  be  able 
to  reformulate  their  products  or  may 
determine  that  the  costs  of 
reformulation  are  prohibitive.  The 
manufacturers  may  choose  to  market 
their  products  under  a  different  brand 
name.  New  resources  must  also  be 
expended  in  marketing  the  product  and 
in  informing  consumers  that  the  product 
has  a  new  name.  A  brand  name  is  an 
intangible  asset  representing  capital  just 
as  a  tangible  asset  is  capital.  Brand 
names  act  as  signals  that  help 
consumers  identify-  quality  differences 
and  shop  more  efficiently. 
Manufacturers  invest  real  resources  in 
developing  and  maintaining  their  brand 
ideniiiies.  One  comment  to  the  prcposcl 
stated  that  one  pailicular  firm,  had  " 
"Iiundreds  of  millions  of  dollars 
invested  in  the  [brand]  name." 

In  order  to  calculate  the  value  of  a 
brand  name  lost  to  certai.i  products. 
FDA  compared  everage  selling  prices  for 
44  products  sold  under  a  "healthy" 
brand  with  prices  of  other  non- 
"heaithy"  branded  products  within  the 
sar.\e  product  class.  The  average 
premium  earned  by  products  with  the 
word  "healthy"  in  the  brand  name  is 
$0.57  per  16  oz.  equivalent  unit  (all 
products  regardless  of  package  size  are 
converted  to  16  oz.  units).  Multiplying 
by  the  average  sales  volume  of  the 
"healthy"  brands  leads  to  an  annual 
cost  per  discontinued  product  of 
epproximatcly  S300.000. 

FDA  acknowledges  that  it  could  be  a 
cost  to  the  individual  manufacturers  of 
products  currently  branded  "healthy"  if 
the  brand  names  were,  in  fact,  removed 


from  the  market.  The  loss  of  a  brand 
name  to  the  extent  that  it  does  not 
convey  false  or  misleading  information 
is  a  societal  loss,  as  is  the  loss  of  any 
productive  asset.  FDA  is  unable  to 
calculate  how  much  of  the  consumer 
surplus  (the  difference  in  the  market 
price  and  the  price  consumers  are 
willing  to  pay  for  the  product)  is  due  to 
consumer  misinformation  about  the 
nutritional  profile  of  products  that  have 
borne  the  term  "healthy."  Although 
most  of  these  products  are  nutritionally 
labeled  on  the  nutrition  panel,  some 
consumers  use  the  term  "healthy"  as  a 
signal  to  buy  the  product  and  do  not 
read  the  information  on  the  nutrition 
panel  on  the  back  of  the  product.  For 
those  individuals,  existing  consumer 
surplus  would  be  reduced  with  the 
better  information  that  will  be  provided 
under  the  consistent  science-based 
definition,  established  by  this  final  rule. 

3.  Relabeling 

Manufacturers  of  those  products  that 
make  "healthy"  claims  on  products  that 
are  not  sold  under  "healthy"  brand 
names  may  choose  to  relabel  products 
without  the  claim  when  reformulation  is 
either  too  costly  or  not  technologically 
feasible.  In  its  regulatory-  impact 
analysis  of  the  final  ndes  to  amend  the 
food  labeling  regulations  (58  FR  2927. 
January  6. 1993).  FD.\  determined  an 
average  printing  and  redesign  cost  per 
product  of  $2.2C0  for  an  18-month 
compliance  period,  the  compliance 
period  applicable  to  those  products  not 
meeting  the  interim  definition  of 
"healthy."  Those  prod-acts  that  meet  the 
interim  definition  but  not  the  final 
definition  will  have  approximately  3Vz 
years  to  comply.  The  relabeling  cost 
applicable  to  the  longer  compliance 
period  is  significantly  less  per  product, 
approaching  zero,  because  more 
products  will  be  able  to  incorporate 
mandated  label  changf^s  with  regularly 
sc  heduled  changes.  As  stated 
previoubly.  FDA  has  no  information 
regarding  the  number  of  prcxlucts  that 
make  "healthy"  claims  but  do  not  use 
the  term  in  tlie  brand  name.  Therefore, 
FDA  cannot  determine  how  many 
products  would  be  relabeled  as  a  result 
of  this  regulation. 

C.  Benefits  of  the  Final  Regulation 

In  its  cost-benefit  for  the  food  labeling 
regulations  in  January'  1993,  FDA  noted 
many  significant  benefits  of  improved 
nuliition  labeling — including  decreased 
rates  of  cancer,  coronary-  heart  disease, 
obesity,  hypertension,  and  allergic 
reac-tions  to  food.  The  agency  concluded 
that,  as  consumers  are  given  more 
informative  labeling,  uncertainty  and 
ignorance  concerning  the  nutritional 
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values  of  the  foods  they  eat  will 
decrease,  and  many  consumers  will 
select  more  nutritious,  healthier  foods. 
The  improved  health  status  of 
Americans  expected  to  result  from  those 
rales  was  estimated  to  range  from  $4.4 
bilhon  to  S26.5  billion  over  the  next  20 
years. 

FDA  believes  that  the  use  of  the  term 
"healthy"  will  contribute  substantially 
to  those  benefits.  "Healthy"  is  a 
powerful  term  for  consumers  who  are 
trying  to  construct  diets  that  fit  within 
the  dietary  guidelines  and  is  also 
important  for  food  manufacturers  who 
wish  to  market  foods  to  those 
consumers  interested  in  improving  their 
diets.  The  agency  believes  that  this 
definition  of  "healthy"  will  ensure  that 
consumers  wishing  to  meet  the  dietary 
guidelines  with  respect  to  fat,  saturated 
fat,  cholesterol,  and  sodium  will  be 
greatly  helped  in  doing  so,  and  it  will 
provide  food  processors  anxious  to 
produce  products  that  can  be  labeled 
"healthy"  with  established  nutrient 
levels  that  they  can  formulate  their 
products  to  achieve.  As  products 
labeled  as  being  "healthy"  in 
comphance  with  this  final  rule  appear 
on  the  market,  they  will  substantially 
contribute  to  the  overall  goal  of 
improving  the  diet  and  health  of 
Americans. 

Thus  FDA  believes  that  the  primary 
benefit  of  this  definition  will  accrue  to 
consumers  who  select  these  products 
based  on  a  desire  to  meet  the  dietary 
guidelines,  particularly  with  respect  to 
fat,  saturated  fat.  cholesterol,  and 
sodium.  It  is  possible  that  some 
products  that  are  currently  marketed  as 
"healthy"  but  that  do  not  fit  the 
definition,  and  thus  are  not  useful  in 
achieving  dietary  goals,  will  be  removed 
from  the  market,  thus  increasing 
benefits.  It  is  also  possible  that  a  small 
number  of  products  thai  could  assist 
some  consumers  in  reducing  their 
consumption  of  fat,  saturated  fat, 
sodium,  or  cholesterol  will  be  unable  to 
bear  the  claim  "healthy,"  thus 
potentially  reducing  benefits.  Some 
products  may  be  reformulated  to  meet 
the  requirements  for  the  claim  but  may 
lose  sales  from  lack  of  consumer  taste 
satisfaction.  It  is  likely,  however,  given 
the  selling  power  of  the  term  "healthy," 
that  this  rule  will  increase  the  number 
of  products  bearing  the  term  "healthy." 

With  a  set  definition  for  the  term 
"healthy,"  firms  will  see  the  advantage 
of  making  products  that  can  bear  the 
"healthy"  claim  without  the  potential 
for  either  federal  challenge  or 
competition  fi-om  products  that  are  less 
helpful  in  meeting  dietary  goals  but  are 
^also  marketed  as  "healthy."  Currently, 
products  marketed  as  "healthy"  have 


dramatically  different  nutritional 
profiles.  For  example,  two  very  similar 
frozen  entrees  produced  by  two 
"healthy"  brands  have  sodium  contents 
per  serving  of  400  mg  and  770  mg. 
Under  FDA's  new  definition,  the  lower 
sodium  product  will  not  have  to 
compete  with  higher  sodium  products 
that  claim  to  be  "healthy." 

In  addition,  in  defining  the  term 
"healthy."  FDA  is  reducing  information 
costs  to  consumers.  With  a  set 
definition,  consumers  will  be  assured 
that  the  claim  signals  reliable 
information  about  the  nutritional 
content  of  the  product. 

FDA  is  unsure  of  the  size  of  the 
benefit  derived  from  th^  specific  levels 
of  sodium  required  in  the  definition  of 
"healthy."  All  consumers  have  some 
probability  of  a  benefit  from  reducing 
sodium  levels.  FDA's  definition  of 
"healthy"  is  intended  to  assist  in 
meeting  dietary  goals  that  are  based  on 
the  Surgeon  General's  recommendation 
that  all  Americans  reduce  their  sodium 
intake.  The  1988  Surgeon  General's 
Report  on  Nutrition  and  Health  states: 

Although  not  all  individuals  are  equally 
susceptible  to  the  effects  of  sodium,  several 
obser\'atious  suggest  that  it  would  be  prudent 
for  most  Americans  to  reduce  sodium  intake. 
These  include  the  lack  of  a  practical 
biological  marker  for  individual  sodium 
sensitivity,  the  benefit  to  persons  whose 
blood  pressures  do  rise  with  sodium  intake, 
and  the  lack  of  harm  from  moderate  sodium 
restriction. 
(Ref.  2.  p.  13). 

D.  Regulatory  Flexibility 

FDA  is  unaware  of  small  firms 
marketing  their  products  as  "healthy."  It 
is  unlikely  that  this  definition  will  have 
a  significant  effect  on  small  firms. 

E.  Summary 

FDA  has  examined  the  costs  and  the 
benefits  of  the  final  rule  and  has 
determined  that  it  is  not  an 
economically  significant  rule  as  defined 
by  E.xecutive  Order  12866.  Ahhough 
many  products  currently  marketed  as 
"healthy"  will  not  meet  the  definition, 
many  will  require  only  minor 
reformulation.  The  remaining  products 
requiring  more  significant  modifications 
of  nutrient  content  will  either  undergo 
more  costly  reformulation,  be  relabeled, 
or  will  no  longer  be  sold.  In  addition 
FDA  has  determined  that  the  benefits  of 
the  regulation  derive  from  an  incentive 
to  food  manufacturers  to  produce  more 
"healthy"  products  and  from  improved 
information  to  consumers  that  facilitates 
selection  of  foods  that  help  consumers 
meet  dietary  goals. 


\'.  Environmental  Impact 

The  agency  has  previously  considered 
the  environmental  effects  of  the  action 
being  taken  in  this  final  rule.  As 
announced  in  its  nutrition  labeling 
proposed  rules  published  in  the  Federal 
Register  of  November  27. 1991  (56  FR 
60366  et  al.),  the  agency  determined 
under  21  CFR  25.24(a)('8)  and  (a)(ll) 
that  these  actions  are  of  a  type  that  do 
not  individually  or  cumulatively  have  a 
significant  effect  on  the  human 
envirorunent.  Therefore,  neither  an 
environmental  assessment  nor  an 
enviroiunental  impact  statement  is 
required. 
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of  Subjects  in  21  CFR  Part  101 

odd  labeling.  Nutrition,  Reporting 
and' recordkeeping  requirements. 

therefore,  under  the  Federal  Food. 
Driig.  and  Cosmetic  Act  and  under 
aumority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  101  is 
amended  as  follows: 

PART  101— FOOD  LABELING 

jjThe  authority  citation  for  21  CFR 
paTc  101  continues  to  read  as  follows: 

(>uthorif\':  Stx.s.  4.  5.  6  of  the  Fiiir 
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ingand  Laheling  At.t  (15  I'.S.i:.  115:!. 
.  14.1.S1;  sees.  201.  301.  402.  40J.  409. 
>r  the  Fedi-ral  Food.  Drug,  and  CAJsmiJlic 
21  L'.S.C.  321.  a.n.  342.  ;t4J.  348.  371). 

Section  101.65  is  amended  by 
rig  new  paragraphs  {dK2)  through 
t)  to  read  as  follows: 


.65    tmplied  nutrient  content  claims 
reiateci  label  stater^ents. 


uv/ 


The  term  "healthy"  or  aiiy 
chilK-ative  of  the  tenn  "heallhy."  sm  h  as 
"ill' iith."  "healthful."  "healthrcliy." 
"hi!  ihhfulness."  "heahhier," 
in-  ilthiust."  "healihily."  and 

iithino'^s"  may  he- used  on  thi;  l.ihcl 
11  labeiiiig  of  a  food,  oilier  tiian  raw, 
-It!  ingnidient  seafood  org.iine  meat 
ducts,  main  dish  jiroducts  as  defined 
101.13(m).  and  meal  prmiuctsas 
deljihed  in  tj  101.13(1).  as  an  implied 
i\en\  content  f;lai.T!  to  ck'noti'  foods 
are  useful  in  constructing  a  diet  that 
(insistent  with  dietary 
rec:nimendations  provided  that: 

The  food  meets  the  definition  of 

for  fat  and  saturated  fat; 
)(A)  1  he  food  has  a  reference 
3unt  customarily  consumed  greater 
thar  30  grams  (g)  or  greater  than  2 

1,'spoons  and,  before  January  1.  1998. 
ains  480  milligrams  (mg)  sodium  or 
per  reference  amount  customarily 
iiumed.  per  labeled  ser\ing:  or 
( j)  The  food  has  a  reference  amount 
cuftomarily  consumed  of  30  g  or  less  or 
2  tc  olespoons  or  less  and,  before  January 
$98,  contains  480  mg  sodium  or  less 
pei^  50  g  (for  dehydrated  foods  that  must 
be  :econstituted  before  typical 
toitsumption  with  water  or  a  diluent 
corit-aining  an  insignificant  amount  as 


defined  in  §  101.9(f)(1),  of  all  nutrients 
per  reference  amount  custom.arily 
consumed,  the  per  50  g  criterion  refers 
to  the  "as  preparf;d"  form); 

(C){  /)  The  food  has  a  reference 
amount  customarily  consumed  greater 
than  30  g  or  greater  than  2  tablespoons 
and.  after  January  1. 1998.  contains  360 
mg  sodium  or  less  per  reference  amount 
customarily  con.sumed.  per  labeled 
serving;  or 

(2)  The  food  has  a  reference  amount 
customarily  consumed  of  30  g  or  less  or 
2  tablespoons  or  less  and,  after  January 
1.  1938.  contains  3.50  mg  sodium  or  less 
per  50  g  (for  dehydrated  foods  that  must 
he  recon.stituted  before  tvpical 
consumption  with  water  or  a  dihir^it 
containing  an  insignifi(,ant  amount  as 
dijfined  in  §.101.9(0(1),  of  all  nutrients 
per  reference  amount  customarily 
coiisumed,  thi:  per  50  g  criterion  refers 
to  tile  "as  prepared"  form); 

(iii)  Chei^'st'.  rol  is  not  pre.sent  at  a 
level  e.xceedlng  the  disclosure  Invel  as 
described  in  §101.13(hh 

(iv)  The  Iciod.  other  than  a  raw  fruit 
or  vegetable,  contains  ;«t  least  10  per(.init 
of  the  Ri-tc:enre  Daily  Intake  (l^DI)  or 
Daily  Reference  Value  (DRV)  pt^r 
reference  amount  customarilv 
consumed,  per  labeled  serving  of 
vitamin  A,  \  itamin  C.  calcium,  iron 
prnifiu.  or  fiber; 

(v)  Where  compliant.;  wi;h  paragraph 
((i)(2)!iv)  of  this  section  is  h-ised  <:h  a 
nutrient  that  has  been  added  to  the  food, 
that  fortification  is  in  accordance  with 
the  policy  en  fortification  o^  foocis  in 
!^  104.20  of  (his  chapter:  and 

(vi)  The  food  complies  with 
dcfiiiitions  and  declaration 
requirements  e.ital.uished  in  part  101  of 
this  chapter  for  any  specific  nutrient 
content  claim  on  the  label  or  in  labeling. 

(3)  The  term  "healthy"  or  its 
derivatives  miay  be  u.std  on  the  iahei  or 
in  labeling  of  raw.  single  ingredient 
.seafood  or  game  meat  as  an  implied 
uutrieTit  content  claim  provided  th.at: 

(i)  The  food  contains  less  than  5  g 
total  fat.  ie.ss  than  2  g  saturated  fat.  and 
less  than  95  mg  cholesterol  per 
reference  amount  cu'^tomarilv 
consumed  and  per  100  g; 

(ii)(A)  The  food  has  a  reference 
amount  customarily  consumed  gruater 
than  30  g  or  greater  than  2  tablespoons 
and.  before  January  1,  1998.  contains 
480  mg  sodium  or  less  per  reference 
amount  customarily  consuaied.  per 
labeled  ser\ing;  or 

(B)  The  food  has  a  reference  amount 
customarily  consumed  cf  .30  g  or  less  or 


2  tablespoons  or  less  and,  before  Januar-. 
1,  1998.  contains  480  mg  sodium  or  htss 
per  50  g  (for  dehydrated  foods  th.il  riiii«-i 
be  reconstituted  before  typical 
consumption  with  water  or  a  dihicnt 
containing  an  insignificant  amouni  as 
defined  in  §  101.9(f)(1).  of  all  nutrients 
per  reference  amount  customarily 
consumed,  the  per  50  g  criterion  rff»  is 
to  the  "as  prepa.'-ed"  form); 

(C)(  2)  The  food  has  a  refereiu  t; 
amount  customiarily  consumed  gr»^•lIt•( 
than  30  g  or  greater  than  2  tab!es{)0()n> 
and,  after  January  1, 1998,  contains  idu 
mg  sodium  or  less  per  reference  aniouui 
customarily  consumed,  per  lahel"d 
serving:  or 

[2]  The  food  has  a  reference  amoimi 
customarily  consumed  of  30  g  or  less  u\ 
2  tablespoons  or  less  i;nd.  after  I..i:iunr\ 
1.  1908.  contains  360  mg  sodium  or  h-ss 
per  50  g  (for  dehvdrated  foods  th.it  wtr.t 
be  reconstituted  before  typicil 
consumption  with  water  or  a  di!.t»Mii 
containing  an  insignifi'.art  amount  .is 
defined  in  §  101.9(0(1).  of  all  nutri.M.is 
piT  reference  amount  customarilv 
consu.med.  the  per  50  g  crit«  rion  rvf'  : 
to  the  "as  prepared"  form); 

(iii)  The  food  contains  ai  ks.sl  to 
percent  of  the  RDI  or  DRV  pur  reft-rt'iu  . 
aiuovini  customarily  consu.iit.'d.  per 
l.nbeled  serving  of  vitamin  A,  Viiamin  I 
uih:ium.  ircii.  protein,  or  fiber: 

(iv)  Where  compliance  with 
paragrnph  (d)(3](iii)  of  this  se(.liuu  is 
bo'^ed  on  a  nutrient  that  Ins  bet-ii  .idi!--.! 
to  tile  focd.  flut  ff'r'.ifi(,ntioJi  is  in 
accordnnce  with  tlie  policy  o:i 
tortification  of  foods  in  i;  104.20  ol  i!i;-> 
chapter;  a:id 

(v)  The  food  (.omplies  witli 
definitions  and  declaration 
r-quii-ementseslabii.slied  in  this  (..iri  j..- 
any  specific  nulrifut  content  clniri!  o.i 
the  label  or  in  labeling. 

(4)  The  term  "healthy  ^)i  its 
derivatives  may  be  used  on  the  hdit-l  i  i 
in  labeling  of  main  dish  products,  as 
defined  in  §  101.131m).  and  me  il 
products,  as  defined  in  §101.1  MD  as  on 
implied  nutrient  content  claim  pror  ided 
that: 

(i)  The  food  meets  liie  defiiiitioii  td 
low  "  for  fat  and  saturated  fat: 

(ii)(A)  Before  January  1.  1998.  sodiiuu 
is  not  present  at  a  level  exc  eeding  fiOO 
mg  per  labeled  serving,  or 

(B)  After  January  1.  1998.  sodium  is 
not  present  at  a  level  exceeding  4Rf)  nig 
per  labeled  serving: 
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(iii)  Cholesterol  is  not  present  at  a 
level  exceeding  90  mg  per  labeled 
serving; 

(iv)  The  food  contains  at  least  10 
percent  of  the  RDI  or  DRV  per  labeled 
serving  of  two  (for  main  dish  products) 
or  three  (for  meal  products)  of  the 
following  nutrients— vitamin  A.  vitamin 
C,  calcium,  iron,  protein,  or  fiber; 


(v)  Where  compliance  with  paragraph 
(d)(4)(iv)  of  this  section  is  based  on  a 
nutrient  that  has  been  added  to  the  food, 
that  fortification  is  in  accordance  with 
the  policy  on  fortification  of  foods  in 
§  104.20  of  this  chapter;  and 

(vi)  The  food  complies  with 
definitions  and  declaration 
requirements  establi.shed  in  this  part  for 
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any  .specific  nutrient  content  cirtim  on 
the  label  or  in  labeling. 

Dated:  April  29,  1994. 
David  A.  Kessler, 

Commissioner  of  Food  and  Drugs 
Donna  E.  Siialala. 

Secretary  of  Health  and  Human  Sen  /,v. 
[FR  Doc.  94-11145  Filed  5-5-94;  10  27  .„„| 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  582,  583,  and  882 
[Docket  No.  R-94-1722;  FR-3691-1-01] 
RIN  2501  AB75 

Supportive  Housing  Program,  Shelter 
Plus  Care,  and  Section  8  Moderate 
Rehabilitation;  Single  Room 
Occupancy  Program  for  Homeless 
Individuals 

AGENCY:  Office  of  the  Secretar>-. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  for  the 
Supportive  Housing  Program,  Shelter 
Plus  Care,  and  section  8  Moderate 
Rehabilitation  Single  Room  Occupancy 
Program  for  Homeless  Individuals 
amends  the  programs'  regulations  to 
remove  the  detail  in  those  regulations 
regarding  the  application  and  grant 
award  processes  and  indicates  that  a  full 
description  of  the  application  and  grant 
award  processes  will  be  published  in 
the  Federal  Register  in  a  notice  of  fund 
availability.  It  also  amends  these 
regulations  to  clarify  when 
Comprehensive  Housing  Affordability 
Strategy  (CHAS)  certifications  must  be 
made  under  those  programs. 
DATES:  Effective  Date:  June  9. 1994. 
Comm.ents  due  date:  July  11.  1994. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  interim  rule  to  the  Office  of  General 
Counsel.  Rules  Docket  Cleric,  room 
10276.  Department  of  Housing  and 
Urban  Development.  Washington,  DC 
20410-0500.  Communications  should 
refer  to  the  above  docket  number  and 
title.  A  copy  of  each  communication 
submitted  will  be  available  for  public 
inspection  and  copying  on  weekdays 
between  7:30  a.m.  and  5:30  p.m.  at  the 
above  address.  Comments  sent  by  FAX 
are  not  acceptable. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Special  Needs  Assistance 
Programs;  Department  of  Housing  and 
Urban  Development,  room  7262,  451 
Seventh  Street,  S\V.,  Washington,  DC 
20410;  (202J  708-1234;  TDD  for  the 
hearing  and  speech-impaired,  (202) 
708-2565.  (Telephone  numbers  are  not 
toll  free.) 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  interim 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act  of 


k 


1980  and  were  assigned  OMB  control 
numbers  2506-0112,  2506-0118,  2506- 
0131. 

II.  Background 

This  interim  rule  makes  the  following 
revisions  to  the  Shelter  Plus  Care 
Program,  Supportive  Housing  Program, 
and  section  8  Moderate  Rehabilitation 
Single  Room  Occupancy  Program  for 
Homeless  Individuals: 

Sections  582.200  and  583.200,  both 
entitled  "notice  of  fund  availability", 
are  revised  as  described  below.  Sections 
582.205  and  583.205,  Grant  award 
process.  §§  582.210  and  583.210, 
Application  requirements.  §^582.215 
and  583.215.  Rating  criteria  for 
applications.  §§582.220  and  583.220. 
Selecting  applications,  and  §§  582.225 
and  583.225,  Obtaining  additional 
information  and  awarding  grants,  are  all 
deleted.  In  §882.805.  paragraphs  (a),  (b), 
({ ).  and  (d)  are  revised.  The  current 
§  882.805(b)(2),  Comprehensive  housing 
affordability  strategy  (CHAS).  becomes 
§  882.805(c).  A  conforming  change  is 
made  in  §  882.805  to  paragraph  (f)(10). 

The  revisions  to  sections  582.200, 
583.200  and  882.805  (a)  and  (b). 
indicate  that  all  information  previously 
contained  in  these  sections  will  now  be 
described  in  detail  in  the  notice  of  fund 
availability  published  in  the  Federal 
Register  for  each  program  funding 
round.  The  rating  criteria  which  are 
required  by  statute  are  also  listed  in  the 
new  sections.  The  Shelter  Plus  Care 
statute  allows  additional  criteria  as 
determined  appropriate  by  HUD.  but 
states  that  these  additional  criteria  must 
be  listed  in  the  interim  rule. 
Accordingly,  they  are  included  in 
§  582.200.  Although  the  non-statutor>' 
criteria  that  were  previously  listed  in 
the  Supportive  Housing  Program  rule  in 
§  583.215(b)(7)  a.nd  (8)  and  in  the 
section  8  Moderate  Rehabilitation  Single 
Room  Occupancv  Program  for  Homeless 
Individuals  in  §882.805(b)(3)(ii)(C)  to 
(G)  are  removed,  these  criteria  are 
included  in  the  notice  of  fund 
availability  published  elsewhere  in 
today's  Federal  Register. 

One  of  the  selection  criteria  in  the 
Shelter  Plus  Care  statute  is  geographic 
diversity.  Section  582.220(b).  which  is 
now  being  deleted,  indicated  that  HUD 
will  determine  geographic  diversity 
based  on  whether  each  of  the  four 
Census  Regions  contains  at  least  three 
fundable  applications.  In  practice,  this 
definition  of  geographic  diversity  was  so 
broad  that  it  had  little  effect. 
Considering  that  the  universe  of 
applications  can  vary  dramatically  from 
one  competition  to  another,  the 
application  of  geographic  diversity  will 
be  determined  for  each  competition. 


Two  types  of  need  are  included  in  the 
Shelter  Plus  Care  selection  criteria  in 
new  ^  ■!H:.'.2no.  The  juri.sdiction's  need 
for  hoMieit^ss  assistance  will  be 
calcuioud  by  HUD  from  generally 
availnh!;;  d.'ta  to  help  ensure  that 
Shelti-r  I'lus  Care  funds  are  u.sed  in 
areas  w  i".:!  significant  homeless  needs. 
The  nevd  within  a  juri.sdiction  for  the 
particular  project  will  also  be 
considered  in  the  selection  process. 

The  interim  rule  also  amends 
§§582.120  and  583.155  on  the 
Comprehensive  Housing  Affordability 
Strategy,  or  CHAS,  and  moves 
§  882.8b5(b)(2)  on  the  same  subject  to 
become  §  R82.805((;)  and  amends  that 
section.  The  language  now  makes  clear 
that  a  funded  jurisdiction  must  certify' 
that  it  is  following  the  HLT)-approveci 
CHAS  by  the  time  of  grant  execution, 
rather  than  by  the  application 
submission  deadline,  as  is  now  implied. 
,Mso,  applicants  that  are  not  states  or 
units  of  general  local  government  must 
only  submit  a  certification  by  the 
jurisdiction  that  the  application  is 
consistent  with  the  jurisdiction's  UUD- 
approved  CHAS. 

III.  Other  Matters 

Environmental  Impact 

In  accordance  with  40  CFR  1508  4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CP'R 
50.20  (k)  and  (1)  of  the'HUD  regulations, 
the  policies  and  procedures  proposed  in 
this  document  are  determined  not  to 
have  the  potential  of  having  a 
significant  impact  on  the  quality  of  the 
human  environment  and.  therefore,  are 
exempt  from  further  environmental 
reviews  under  the  National 
Environmental  Policy  Act  of  1969. 

Regulator^'  Planning  and  Heview 

This  interim  rule  has  been  reviewed 
and  approved  in  acc:ordance  with 
Executive  Order  12866,  issued  by  the 
President  on  September  30,  1993'  (58  FR 
51735,  October  4,  1993).  Any  changes  to 
the  interim  rule  resulting  from  this 
review  are  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk. 

Impact  on  Small  Entities 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  the 
undersigned  hereby  certifies  that  this 
interim  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  because  this 
interim  rule  only  addresses  the 
procedures  of  the  Department  regarding 
the  issuance  of  notices  of  funding 
availability. 


Federal  Register  /  Vol.  59.  No.  89  /  Tuesday.  May  10.  1994  /  Rules  and  Regulations 


24253 


Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  interim  rule  do  not  have 
federalism  implications  and,  thus,  are 
not  subject  to  review  under  the  Order. 
ThJK  interim  rule  addresses  the 
procedures  of  the  Department  regarding 
the  issuance  of  notices  of  funding 
availability.  It  will  not  have  substantial, 
dijrect  effects  on  States,  on  their  political 
subdivisions,  or  on  their  relationships 
with  the  Federal  government,  or  on  the 
ditstribution  of  power  and 
responsibilities  between  them  and  other 
lelels  of  government. 

Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Oifder  12606,  the  Family,  has 
determined  that  this  interim  rule  will 
haive  only  an  indirect,  though  beneficial, 
irripact  on  family  formation, 
maintenance,  and  general  well-being, 
sitice  it  should  simplify  the  procedure 
for  the  development  of  notices  of 
fu tiding  availability,  and  thus,  is  not 
sujjject  to  review  under  the  Order. 

Justification  for  Interim  Rulemaking 
Section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989.  42  U.S.C.  3545. 
requires  the  Secretary  to  publish  in  the 
Federal  Register  a  notice  of  funding 
availability  as  well  as  a  description  of 
application  procedures  and  the 
sejaction  criteria  for  each  program 
adtninistered  by  the  Secretary.  Section 
102  further  specifies  that  the  selection 
criteria  are  to  be  published  in  the 
Federal  Register  not  less  than  30  days 
before  the  application  deadline.  HUD 
ha$  elected  pursuant  to  this  authority  to 
publish  the  description  of  application 
prc^tedures  and  the  selection  criteria  in 
tha  notice  of  fund  availability.  The 
De^jartment  has  determined  that  the 
changes  made  by  this  interim  rule 
should  be  adopted  without  the  delay 
occasioned  by  requiring  prior  notice  and 
comment.  These  changes  simply 
constitute  a  statutorily  permissible 
change  in  the  Department's  solicitation 
procedures.  As  such,  prior  notice  and 
comment  are  unneces.sary  under  24  CFR 
part  10. 

List  of  Subjects 

24  CFR  Part  582 

Homeless.  Rent  subsidies.  Reporting 
and  ncordkeeping  requirements. 
Supportive  housing  programs — housing 
and  community  development. 
Supportive  sen  ices. 


24  CFR  Part  583 

Homeless,  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 
Supportive  housing  programs — housing 
and  community  development. 
Supportive  services. 

24  CFR  Part  882 

Grant  programs — housing  and 
community  development.  Homeless, 
Lead  poisoning.  Manufactured  homes. 
Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

This  interim  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  25,  1994 
(59  FR  20424)  under  Executive  Order 
12866  and  the  Regulatory  Flexibility 
Act. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  parts  582.  583.  and  882  of 
title  24  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  582— SHELTER  PLUS  CARE 

1.  The  authority  citation  for  part  582 
continues  to  read  as  follows: 

Authority:  42  U.S.C  11403  nolo;  42  U.S.C 

3535(d). 

2.  Section  582.120  is  amended  by 
revising  paragraphs  (a),  (b).  and  (d)  to 
read  as  follows: 

§582.120    Comprehensive  housing 
aflordabllity  strategy  (CHAS). 

(a)  Applicants  that  are  States  or  units 
of  general  local  government.  The 
applicant  must  have  a  HUD-approved 
complete  or  abbreviated  CHAS  pursuant 
to  the  requirements  of  the  CHAS 
regulations  (24  CFR  part  91).  and  must 
submit  a  certification  that  the 
application  for  funding  is  consistent 
with  the  HUD-approved  CHAS.  If  the 
applicant  is  a  State,  and  the  project  will 
be  located  in  a  unit  of  general  local 
government  that  is  required  to  have,  or 
has,  a  complete  CHAS,  or  that  is 
applying  for  Shelter  Plus  Care  assistance 
under  the  same  notice  of  fund 
availability  (NOFA)  and  will  have  an 
abbreviated  CHAS  with  respect  to  that 
application,  the  State  must  also  submit 
a  certification  by  the  unit  of  general 
local  government  that  the  State's 
application  is  consistent  with  the  unit  of 
general  local  government's  HUD- 
approved  CHAS.  Funded  applicants 
must  certify  in  a  grant  agreement  that 
they  are  following  the  HUD-approved 
CHAS. 

(b)  Applicants  that  are  public  housing 
agencies.  The  applicant  must  submit  a 
certification  by  the  jurisdiction  in  which 
the  proposed  project  will  be  located  that 
the  applicant's  application  for  funding 
is  consistent  with  the  jurisdiction's 


HUD-approved  CHAS.  The  certification 

must  be  made  by  the  unit  of  general 

local  government  or  the  State,  pursuant 

to  the  CHAS  regulations  at  24  CFR 

91.1(b)(l)(ii). 

•        •        *        »        • 

(d)  Timing  of  CHAS  certification 
submissions.  Unless  otherwise  set  forth 
in  the  NOFA.  the  required  certification 
that  the  application  for  funding  is 
consistent  with  the  HUD-approved 
CHAS  must  be  submitted  by  the  funding 
application  deadline  announced  in  the 
NOFA. 

3.  Section  582.200  is  revised  to  read 
as  follows: 

§  582.2C0    Application  and  grant  award. 

(a)  Review.  When  funds  are  made 
available  for  a.ssistanc.e,  HUD  will 
publish  a  notice  of  fund  availability  in 
the  Federal  Register  in  accordance  with 
the  requirements  of  24  CFR  part  12. 
Applications  will  be  reviewed  and 
screened  in  accordance  with  the 
guidelines,  rating  criteria  and 
procedures  published  in  the  notice. 

(b)  Rating  criteria.  HUD  will  award 
funds  based  on  the  followring  criteria: 

(1)  Ability  of  the  applicant  to  develop 
and  operate  the  proposed  assisted 
housing  and  supportive  services 
program,  taking  into  account  the  quality 
of  any  ongoing  program  of  the  applicant; 

(2)  Geographic  diversity  among  tha 
projects  to  be  assisted; 

(3)  The  need  for  a  program  providing 
housing  assistance  and  supportive 
services  for  eligible  persons  in  the  area 
to  be  served; 

(4)  The  quality  of  the  proposed 
program  for  providing  supportive 
services  and  housing  assistance; 

(5)  The  extent  to  which  the  proposed 
funding  for  the  supportive  services  is  or 
will  be  available; 

(6)  The  extent  to  which  the  project 
v.ould  meet  the  needs  of  the  homeless 
persons  proposed  to  be  ser\-ed  by  the 
program; 

(7)  The  extent  to  which  the  program 
integrates  program  recipients  into  the 
community  served  by  the  program; 

(8)  The  cost-effectiveness  of  the 
proposed  program; 

(9)  The  extent  to  which  the  applicant 
has  demonstrated  coordination  with 
other  Federal,  State,  local,  private  and 
other  entities  serving  homeless  persons 
in  the  planning  and  operation  of  the 
project,  to  the  extent  practicable; 

(10)  Extent  to  whicn  the  project 
targets  homeless  persons  living  in 
emergency  shelters,  supportive  housing 
for  homeless  persons,  or  in  places  not 
designed  for,  or  ordinarily  used  as.  a 
regular  sleeping  accommodation  for 
human  beings; 

(11)  Quality  of  the  project;  and 
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(12)  Extent  to  which  the  program  will 
serve  homeless  persons  who  are 
seriously  mentally  ill,  have  chronic 
alcohol  and/or  drug  abuse  problems,  or 
have  AIDS  and  related  diseases. 

(.Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2506-0118) 

§§582.205, 582.210, 582.215, 582.220,  and 
582.225    [Removed] 

4.  Sections  582.205.  582.210.  582.215. 
582.220.  and  582.225  are  removed. 

PART  583— SUPPORTIVE  HOUSING 
PROGRAM 

5.  The  authority  citation  for  part  583 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  11389;  42  U.S.C. 
3535(d). 

6.  Section  583.155  is  amended  by 
revising  paragraphs  (a),  (b),  and  (d)  to 
read  as  follows: 

§583.155    Comprehensive  housing 
affordabillty  strategy  (CHAS). 

(a)  Applicants  that  are  States  or  units 
of  general  local  government.  The 
applicant  must  have  a  HUD-approved 
complete  or  abbreviated  CHAS  pursuant 
to  the  requirements  of  the  CHAS 
regulations  (24  CFR  part  91).  and  must 
submit  a  certification  that  the 
application  for  funding  is  consistent 
with  the  HUD-approved  CHAS.  Funded 
applicants  must  certify  in  a  grant 
agreement  that  they  are  following  the 
HUD-approved  CHAS. 

(b)  Applicants  that  are  not  States  or 
units  of  general  local  government.  The 
applicant  must  submit  a  certification  by 
the  jurisdiction  in  which  the  proposed 
project  will  be  located  that  the 
applicant's  application  for  funding  is 
consistent  with  the  jurisdiction's  HUD- 
approved  CHAS.  The  certification  must 
be  made  by  the  unit  of  general  local 
government  or  the  State,  pursuant  to  the 
CHAS  regulations  at  24  CFR 
91.1(b)(l)(ii). 
***** 

(d)  Timing  of  CHAS  certification 
submissions.  Unless  otherwise  set  forth 
in  the  NOFA.  the  required  certification 
that  the  application  for  funding  is 
consistent  with  the  HUD-approved 
CHAS  must  be  submitted  by  the  funding 
application  deadline  announced  in  the 
NOFA. 

7.  Section  583.200  is  revised  to  read 
as  follows: 

§  583.200    Application  and  grant  award. 

(a)  Review.  When  funds  are  made 
available  for  assistance.  HUD  will 
publish  a  notice  of  fund  availability  in 
the  Federal  Register  in  accordance  with 


the  requirements  of  24  CFR  part  12. 
Applications  will  be  reviewed  and 
screened  in  accordance  with  the 
guidelines,  rating  criteria  and 
procedures  published  in  the  notice. 

(b)  Rating  criteria.  HUD  will  award 
funds  based  on  the  following  criteria: 

(1)  The  ability  of  the  applicant  to 
develop  and  operate  a  project; 

(2)  The  innovative  quality  of  the 
proposal  in  providing  a  project; 

(3)  The  ne«d  for  the  type  of  project 
proposed  by  the  applicant  in  the  area  to 
be  served; 

(4)  The  extent  to  vvhich  the  amount  of 
assistance  to  be  provided  under  this  part 
will  be  supplemented  with  resources 
from  other  public  and  private  sources; 

(5)  The  cost  effectiveness  of  the 
proposed  project; 

(6)  The  extent  to  which  the  applicant 
has  demonstrated  coordination  with 
other  Federal,  state,  local,  private  and 
other  entities  serving  homeless  persons 
in  the  planning  and  operation  of  the 
project,  to  the  extent  practicable;  and 

(7)  Such  other  factors  as  the  Secretary 
determines  to  be  appropriate  to  carry 
out  this  part  in  an  effective  and  efficient 
manner. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2506-0112) 

§§583.205,  583.210,  583.215,  583.220,  and 
583.225    [Removed] 

8.  Sections  583.205,  583.210,  583.215, 
583.220.  and  583.225  are  removed. 

PART  882— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— EXISTING  HOUSING 

9.  The  authority  citation  for  part  882 
is  revised  to  read  as  follows; 

Authority:  42  U.S.C.  1437a.  1437c,  1437f, 
and  3535(d).  In  addition,  subpart  H  is  issued 
under  the  authority  of  42  U.S.C.  11401. 

10.  Section  882.805  is  amended  by 
revising  paragraphs  (a),  (b).  (c),  (d),  and 
(0(10)  to  read  as  follows: 

§  882.805    Application  and  grant  award. 

(a)  Review.  When  funds  are  made 
available  for  assistance,  HUD  will 
publish  a  notice  of  fund  availability  in 
the  Federal  Register  in  accordance  with 
the  requirements  of  24  CFR  part  12. 
Applications  will  be  reviewed  and 
screened  in  accordance  with  the 
guidelines,  rating  criteria  and 
procedures  published  in  the  notice. 

(b)  Rating  crfleria.  HUD  will  award 
funds  based  on  the  following  criteria: 

(1)  Ability  of  the  applicant  to  develop 
and  operate  a  project; 

(2)  Need  for  assistance;  and 


(3)  Other  criteria  as  determined 
appropriate  by  the  Secretary. 

(c)  Comprehensive  housing 
affordability  strategy  (CHAS)— 

(1)  Certifications  of  consistency. 
Except  as  provided  in  paragraph  (c)(2) 
of  this  section,  the  applicant  must 
submit  a  certification  by  the  jurisdiction 
in  which  the  proposed  project  will  be 
located  that  the  applicant's  application 
for  funding  is  consistent  with  the 
jurisdiction's  HUD-approved  CHAS. 
The  certification  must  be  made  by  the 
unit  of  general  local  government  or  the 
State,  pursuant  to  the  CHAS  regulations 
at24CFR91.1(b)(l)(ii). 

(2)  Exception.  The  CHAS  certification 
is  not  required  where  the  proposed 
project  will  be  located  on  a  reservation 
of  an  Indian  tribe  or  the  Insular  Area  of 
Guam,  the  U.S.  Virgin  Islands, 
American  Samoa  or  the  Northern 
Mariana  Islands. 

(3)  Timing  of  CHAS  certification 
submissions.  Unless  otherwise  set  forth 
in  the  NOFA,  the  required  certification 
that  the  application  for  funding  is 
consistent  with  the  HUD-approved 
CHAS  must  be  submitted  by  the  funding 
application  submission  deadline 
announced  in  the  NOFA. 

(d)  Receipt  of  information  for 
environmental  review.  Information  must 
be  submitted  to  allow  completion  of 
environmental  reviews  required  under 
24  CFR  Part  50.  HUD  may  eliminate  an 
application  from  consideration  where 
the  application  would  require  an 
Environmental  Impact  Statement. 
***** 

(H  •  *  ' 

(10)  In  the  event  that  the  PHA 
determines  that  any  structure  proposed 
in  its  application  is  infeasible,  or  the 
PHA  proposes  to  select  a  different 
structure  for  any  other  reason,  the  PHA 
must  submit  information  for  the 
proposed  alternative  structure  to  HUD 
for  review  and  approval.  HUD  will  rate 
the  proposed  structure  in  accordance 
with  procedures  in  the  applicable  notice 
of  fund  availability.  The  PHA  may  not 
proceed  with  processing  for  the 
proposed  structure  or  execute  an 
Agreement  until  HUD  notifies  the  PHA 
that  HUD  has  approved  the  proposed 
alternative  structure  and  that  all 
requirements  have  been  met. 
***** 

Dated:  May  5. 1994. 
Henry  G.  Cisneros. 
Secretary. 
|FR  Doc.  94-11213  Filed  5-5-94;  4:16  pm] 
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tePARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Xhe  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-94-3750;  FR-3700-N-01] 

MotJce  Of  Funding  Availability  for 
Homeless  Assistance 


AGENCY:  Office  of  the  Assistant 
Stcretary  for  Community  Planning  and 
Development.  HUD. 

ACTION:  Notice  of  funding  availability 
(^OFA). 


Summary:  This  Notice  announces  the 
ovailability  of  approximately  $545 
I  liilion  for  applications  for  assistance 
c  esigned  to  help  commuinties  move 
toward  continuum  of  care  systems  to 
i  <  sist  homeless  persons.  These  funds 
£ie  available  under  three  programs  to 
f   1  gaps  within  the  context  of 
c  liveloping  seamless  systems  for 
c(  mbating  homelessness.  The  three 


programs  are:  (1)  Supportive  Housing: 
(2)  Shelter  Plus  Care;  and  (3)  Section  8 
Moderate  Rehabilitation  for  Single 
Room  Occupancy  Dvk'eilings  for 
•Homele.ss  Individuals.  Funds  will  be 
awarded  competitively.  This  notice  of 
funding  availability  (NOFA)  contains 
information  concerning  the  continuum 
of  care  approach,  eligible  applicants, 
eligible  activities,  application 
requirements,  and  application 
processing. 

DATES:  An  original  completed 
application  for  the  applicable  program 
mast  be  received  by  6  p.m.  Eastern  Time 
on  the  applicable  date  shown  in  the 
chart  below,  following  ADDRESSES.  The 
application  must  be  received  in  the 
Office  of  Special  Needs  Assistance 
Programs  in  Washington.  Applications 
may  not  be  sent  by  facsimile  (F,AX). 
These  deadlines  are  firm  as  to  date  and 
hour.  In  the  interest  of  fairness  to  all 
competing  applicants,  the  Department 
will  treat  as  ineligible  for  consideration 
any  appHojtion  that  is  received  after  the 
applicable  deadline. 


ADDRESSES:  For  a  copy  of  application 
packages  contact:  Please  contar::  a  HUD 
Field  Office  listed  in  the  appendix  to 
this  NOFA. 

An  original  completed  application 
must  be  submitted  to  the  following 
nddress;  Department  of  Housing  and 
Urban  Development,  Office  of  Special 
Needs  Assistance  Programs,  451 
Seventh  Street,  SVV,.  room  72fi2. 
Washington,  DC  20410,  Attention: 
Homeless  Assistance  Funding.  Two 
copies  of  the  application,  as  indicated  in 
the  chart  below,  must  also  be  sent  to  the 
HUD  Field  Office  serving  the  area  in 
which  the  applicant's  project  is  located. 
A  list  of  Field  Offices  appears  in  the 
appendix  to  this  NOFA.  Field  Office 
copies  must  be  recf-ivod  by  the 
application  deadline  as  well,  but  a 
determination  that  an  application  was 
received  on  time  will  be  made  solely  on 
receipt  of  the  application  at  the  Office 
of  Special  Needs  Assistance  Programs  in 
Washington. 


Schedule  of  Competitions  for  Fiscal  Year  i  994 


Element 


.'  ( proximate  funding  for  FY  i994  . 
P|f  plications   due   to   HUD   head- 
quarters in  Washington. 
A  plications  to  be  sent  to  


Shelter  plus  care 


S115  million 

July   5,    1994.   6T0G  pm   eastern 

time. 
Original  copy  to  headquarters  in 

Washingtori,  two  copies  to  local 

field  office. 


Sectjon  8  SRO 


S140  million 

July   5.    1994,   6:00  pm  eastern 

time. 
Original  copy  to  headquarters  in 

Washtngton,  two  copies  to  local 

field  office. 


Supportive  ^ouslng 


S290  million. 

August  5,  1994.  6.C0  pm  eastern 

time. 
Onginal  copy  to  headquarters  m 

Washir>gton,  two  cop»es  to  local 

field  office. 


FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  the  HUD  Field  Office  for 
the  area  in  which  the  proposed  project 
is  located  for  additional  information. 
Telephone  numbers  are  included  in  the 
list  of  Field  Ofiices  set  forth  in  the 
appendix  to  this  NOFA. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980, 
and  assigned  OMB  approval  numbers 
2506-0131.  2506-0112.  and  2506-0118. 

/.  Substantive  Description 

(a)  Authority 

The  Supportive  Housing  program  is 
authorized  by  title  IV,  subtitle  C.  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act  (McKinney  Act),  as 
amended,  42  U.S.C  11381.  Regulations 
for  this  program  are  contained  in  24 
CFR  part  583,  as  amended  by  an  interim 
rule  published  elsewhere  in  today's 


Federal  Register.  Funds  made  available 
under  this  NOFA  for  the  Supportive 
Housing  program  are  subject  to  the 
requirements  of  the  amended 
regulations. 

The  Shelter  Plus  Care  program  is 
authorized  by  title  IV,  subtitle  F,  of  the 
McKinney  Act.  as  amended.  42  U.S.C. 
11403.  Regulations  for  this  program  are 
contained  in  24  CFR  part  582.  as 
amended  by  an  interim  rule  published 
elsewhere  in  today's  Federal  Register. 
Funds  made  available  under  this  NOFA 
for  the  Shelter  Plus  Care  program  are 
subject  to  the  requirements  of  the 
amended  regulations. 

The  Section  8  Moderate 
Rehabilitation  Program  for  Single  Room 
Occupancy  (SRO)  Dwellings  for 
Homeless  Individuals  is  authorized  by 
section  441  of  the  McKinney  Act.  as 
amended.  42  U.S.C.  11401.  Regulations 
for  this  program  are  contained  in  24 
CFR  part  8H2.  subpart  H.  as  amended  by 
an  interim  rule  published  elsewhere  in 
today's  Federal  Register.  Funds  made 
available  under  this  NOFA  for  the 
Section  8  Moderate  Rehabilitation 
Program  for  Single  Room  Occupancy 


Dwellings  for  Homeless  Individuals  are 
subject  to  the  requirements  of  the 
amended  regulations. 

(b)  Funding  Availability 

Approximately  S5-J5  million  is 
available  under  this  NOFA.  This  . 
amount  consists  of  S290  million 
appropriated  for  the  Supportive 
Housing  program,  S115  million 
appropriated  for  the  Shelter  Plus  Care 
program,  and  $140  million  appropriated 
for  the  Section  8  Moderate 
Rehabilitation  Program  for  Single  Room 
Occupancy  Dwellings  for  Homeless 
Individuals.  All  of  these  funds  were 
appropriated  by  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act,  1994 
(approved  October  28,  1993.  Public  Law 
103-124)  (94  App.  Act).  Any 
unobligated  funds  from  previous 
competitions  or  additional  funds  that 
may  become  available  as  a  result  of 
deobligations  or  recaptures  from 
previous  awards  may  also  be  used  to 
fund  applications  for  the  same  program 
submitted  in  response  to  this  NOFA. 
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HUD  reserves  the  right  to  fund  less  than 
the  full  amount  requested  in  any 
application. 

(c)  Purpose 

The  purpose  of  this  NOFA  is  to  fund 
projects  and  activities  which  will  fill 
gaps  within  the  context  of  moving 
toward  seamless  continuum  of  care 
systems  to  assist  homeless  persons  and 
prevent  homelessness.  A  continuum  of 
care  system  consists  of  three 
fundamental  components: 

(1)  First,  there  must  be  an  outreach/ 
emergency  shelter/assessment  effort 
which  provides  immediate  shelter  and 
can  identify  an  individual's  or  family's 
needs. 

(2)  The  second  component  offers 
transitional  housing  and  necessary 
social  services.  Such  services  include 
substance  abuse  treatment,  short-term 
mental  health  services,  independent 
living  skills,  day  care,  job  training,  etc. 
for  those  who  need  them  to  transition 
from  homelessness  to  the  highest  level 
of  independent  living  that  the 
individual  or  family  is  capable  of 
achieving. 

(3)  The  third  and  final  component, 
and  one  which  every  homeless 
individual  and  family  needs,  is 
permanent  housing  or  permanent 
supportive  housing  arrangements. 

While  not  all  homeless  individuals 
and  families  in  a  community  will  need 
to  access  all  three  components,  unless 
all  three  components  are  coordinated 
within  a  community,  none  will  be 
successful.  A  strong  homeless 
prevention  strategy  is  also  key  to  the 
success  of  the  continuum  of  care. 

(d)  Background 

The  Department  recognizes  that  the 
separate  appropriations  and  differing 
statutory  requirements  of  the  three 
programs  covered  by  this  NOFA  are 
barriers  to  creating  continuum  of  care 
systems  that  are  truly  responsive  to 
community  needs.  The  Department  is 
pursuing  legislative  changes  necessary 
to  provide  localities  and  providers  with 
the  flexibility  they  need  to  create 
comprehensive  systems  that  completely 
address  the  many  dimensions  of  the 
problem  in  a  coordinated  fashion.  And. 
under  this  NOFA,  the  Department  will 
move  in  that  direction  by  using  its 
funding  resources  to  help  increase  the 
level  of  coordination  among  nonprofit 
organizations,  government  agencies  and 


other  entities  that  is  necessary  to 
develop  systematic  approaches  for 
successfully  addressing  homelessness. 

To  further  the  purpose  of  this  NOFA. 
heavy  emphasis  is  placed  upon 
coordination  in  the  application 
selection  criteria.  In  preparing  its 
application,  the  applicant  should,  to  the 
extent  possible,  coordinate  its  efforts 
with  other  providers  of  services  and 
housing  to  homeless  persons,  such  as 
nonprofit  organizations,  government 
agencies,  and  housing  developers,  and 
consult  with  homeless  or  formerly 
homeless  persons.  At  a  minimum, 
applicants  need  to  be  familiar  with 
currently  available  services  and  housing 
for  homeless  families  and  individuals  in 
their  communities,  including  services 
and  housing  available  under 
mainstream  programs  such  as  those 
providing  mental  health  services  and 
substance  abuse  treatment.  This 
knowledge  will  allow  the  applicant  to 
identify  the  gaps  in  currently  available 
services  and  housing,  and  develop  its 
application  to  fill  one  or  more  of  the 
gaps. 

Ideally,  this  process  should  involve 
organizations  working  together  to: 
create,  maintain  and  build  upon  a 
community-wide  inventory  of  current 
services  and  housing  for  homeless* 
families  and  individuals;  identify  the 
full  spectrum  of  needs  of  homeless 
families  and  individuals;  and  coordinate 
efforts  to  obtain  resources  to  fill  gaps 
between  the  current  inventory  and 
needs. 

(e)  Use  of  NOFA  Funds  and  Matching 
Funds  To  Fill  Gaps 

Funds  available  under  this  NOFA  and 
matching  funds  may  be  used  in  the 
following  ways  to  fill  gaps  within  the 
context  of  moving  toward  continuum  of 
care  systems: 

(1)  Emergency  Shelter/Assessment. 
The  Supportive  Housing  program  may 
provide  funding  for  outreach  to 
homeless  persons  and  as.sessment  of 
their  needs.  The  Shelter  Plus  Care 
program  requires  a  supportive  services 
match;  outreach  and  assessment 
activities  count  toward  that  match.  The 
SRO  program  applicants  receive  rating 
points  for  the  extent  to  which 
supportive  services,  including  outreach 
and  assessment,  are  provided. 

(2)  Transitional  housing  and 
necessary  social  senices.  The 
Supportive  Housing  program  may  be 


used  to  provide  transitional  housing 
with  services,  including  both  facility- 
based  transitional  housing  and 
scattered-site  transitional  services.  The 
Supportive  Housing  program  may  also 
be  used  to  provide  a  safe  haven,  as 
de.scribed  in  section  I.(g)  of  this  NOFA. 

(3)  Permanent  bousing  or  permanent 
supportive  bousing.  The  Supportive 
Housing  program  may  be  used  to 
provide  permanent  supportive  housing 
for  persons  with  disabilities,  including 
both  facility-based  and  scattered-site 
permanent  supportive  housing.  The 
Shelter  Plus  Care  program  may  be  used 
to  provide  permanent  supportive 
housing /or  persons  witb  disabilities  in 
a  variety  of  housing  rental  situations. 
This  program  requires  a  supportive 
services  match;  all  supportive  service 
activities  count  toward  that  match.  The 
SRO  program  provides  permanent 
housing  for  homeless  individuals  with 
incomes  that  do  not  exceed  the  low- 
income  standard  of  the  Section  8 
housing  program.  The  SRO  program 
applicants  receive  rating  points  for  the 
extent  to  which  supportive  services  are 
provided.  Providing  permanent  housing 
for  homeless  families  is  not  available 
under  the  SRO  program  or  the  SRO 
component  of  the  Shelter  Plus  Care 
(S+C)  program  because  an  SRO  unit  is 
designed  for  a  single  individual. 
Permanent  housing  for  homeless 
families  is  only  eligible  under  the  other 
components  of  the  S+C  program  and 
under  the  Supportive  Housing  program 
if  an  adult  member  has  a  disability. 

(4)  Homeless  prevention.  The 
Supportive  Housing  program  under  the 
Rural  Homelessness  Initiative 
component  may  be  for  homeless 
prevention  activities  in  rural  areas,  as 
described  in  section  I.(g)  of  this  NOFA. 

(0  Program  Summaries 

The  chart  below  summarizes  key 
aspects  of  the  Supportive  Housing 
Program,  the  Shelter  Plus  Care  Program, 
and  the  Section  8  Moderate 
Rehabilitation  Program  for  Single  Room 
Occupancy  Dwellings  for  Homeless 
Individuals.  Descriptions  are  contained 
in  the  applicable  program  regulations. 
Descriptions  of  Rural  Homelessness 
Initiative  projects  and  Safe  Havens 
projects,  which  may  be  carried  out 
under  the  Supportive  Housing  program, 
are  included  in  section  I.(g)  of  this 
NOFA. 


Element 

Supportive  housing 

Shelter  plus  care 

Section  8  SRO 

Authorizing  legislation  

Subtitle  C  of  title  IV  of  the  Stewart 
B.  McKinney  Homeless  Assist- 
ance Act,  as  amended. 

Subtitle  F  of  title  IV  of  the  Stewart 
B.  McKinney  Homeless  Assist- 
ance Act,  as  amended. 

Section   441    of   the   Stewart    B. 
McKinney  Homeless  Assistance 
Act.  as  amended. 
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Element 


Implementing  regulations 
Eligible  applicant(s) 


Components 


Supportive  housing 


Elig  ble  activities* 


Elig  ble  populations* 


opliati 


PopUations  given  special  consid- 
er^ation. 


Initiilterm  of  assistance 


24  CFR  part  583,  as  amended 
May  10.  1994. 

•  States 

•  Units  of  general  local  govern- 

ment. 

•  Public  housing  agencies  (PHAs) 

•  Tnt)es 

•  Private  nonprofit  organizations  ... 

•  CMHCs  that  are  public  nonprofit 

organizations. 

•  Transitional  housing  

•  Permanent  housing  for  disabled 

persons. 

•  Innovative  supportive  housing  .... 

•  Supportive  services  not  in  cofv 
junction  with  supportive  housir>g. 

•  Rural  Homelessness  Initiatives  .. 

•  Safe  Havens 

•  Acquisition  

•  Rehabilitation 

•  New  construction 

•  Leasing 

•  Operating  costs 

•  Supportive  services 

•  Homeless  persons 


•  Homeless  persons  with  disabil- 

ities. 

•  Homeless  families  with  children  . 


3  years 


Shelter  plus  care 


24   CFR   part   582. 
May  10.  1994. 

•  States 

•  Units   of  general 

ment. 
• Tnbes 

•  PHAs 


as  amended 


local  goverrv- 


•  Tenant-based 

•  Sponsor-based 

•  Project-based 

•  SRO-based 

•  Rental  assistance 


•  Homeless  disabled  individuals  ... 

•  Homeless    disabled    individuals 

arxj  their  families. 

•  Homeless  persons  who: 

•  are  seriously  mentally  III  

•  have  chronic  prot>lems  with  alco- 

hol and/or  drugs. 

•  have  AIDS  and  related  diseases. 
5  years:  TRA,  SRA.  and  PRA  If 

no  rehab  10  years:  SRO  and 
PRA  it  rehab. 


T 


Section  8  SRO 


24  CFR  part  882.  subpart  H,  as 
amended  May  10.  1994. 

•  PHAs. 

•  Private  nonprofit  organizations. 


•  SRO  housing. 


>  Rental  assistance. 


•  Homeless  individuals. 

•  Sectton  8  eligible  current  occi>- 

pants. 

N/A. 


1 0  years. 


Iitional  activities  and  persons  are  eligible  under  the  Rural  Homeless  Initiatives  projects,  as  descnbed  in  section  l.(g)  betaw 


(g)  Program  Allocations 

(1)  Supportive  Housing  Program 
Allocations.  A  total  of  $334  million  was 
appoDpriated  for  Fiscal  Year  1994  for  the 
Supportive  Housing  Program.  However, 
approximately  S44  million  is  expected 
to  be  awarded  to  those  current  grantees 
who  have  been  notified  that  they  qualify 
for  renewal  grants  in  1994.  The  balance 
of  approximately  $290  million  is 
available  for  competitive  grants  under 
this  NOFA,  and  the  Department  expects 
to  award  SHP  grants  generally  ranging 
in  size  up  to  52,000,000,  with  the 
average  grant  amount  for  supportive 
services  being  approximately 
$1,000,000.  Rural  homelessness 
initiative  projects,  safe  havens,  and 
minimum  percentage  allocations  for 
SHP  funds  are  described  below. 

Rural  homelessness  initiative  projects. 
In  accordance  with  the  94  App.  Act,  $20 
milhon  of  the  Supportive  Housing 
Program  appropriation  is  available  for 
rural  homelessness  initiative  projects. 
Applications  for  grants  for  such  projects 
will  compete  against  each  other  rather 
than  against  all  other  SHP  applications. 
If  there  is  an  insufficient  number  of 
approvable  applications  for  this  rural 
initiatives  competition,  the  unused 


balance  will  be  added  to  the  a.rnount 
available  for  other  SHP  grants. 

Eligible  applicants  under  the 
Supportive  Housing  Program  may  carry 
out  rural  homelessness  initiative 
projects  in  non-urbanized  areas.  Such 
areas  include  all  counties  located 
outside  of  Metropolitan  Statistical  Areas 
(MSAs)  and  nonurbanized  areas  inside 
of  MSAs.  Applicants  will  be  required  to 
provide  evidence  in  their  applications 
that  the  area  to  be  ser\'ed  is  non- 
urbanized. 

A  rural  homelessness  initiative 
project  may  include  any  activity  that  is 
eligible  under  the  Supportive  Housing 
Program.  In  addition,  such  projects  may 
include  homeless  prevention  activities 
and  capacity  building  activities,  as 
prescribed  by  the  94  App.  Act,  which 
cross-references  the  eligible  activities 
described  in  subtitle  G  of  the  McKinney 
Act.  Accordingly,  the  following 
homeless  prevention  activities  may  be 
carried  out  in  rural  areas  as  part  of  a 
rural  homelessness  initiative  project: 

— Rent,  mortgage,  or  utility  assistance 
after  2  months  of  nonpayment  in 
order  to  prevent  eviction,  foreclosure, 
or  loss  of  utility  service; 


— Security  deposits,  rent  for  the  first 
month  of  residence  at  a  new  locntibn, 
and  relocation  assistance; 

— Short-term  emergency  lodging  in 
motels  or  shelters,  either  direct !\  or 
through  vouchers; 

— Rehabilitation  and  repairs  to  prevent 
homelessness,  such  as  insulation, 
window  repair,  door  repair,  roof 
repair,  and  repairs  that  are  necessary 
to  make  premises  habitable; 

— Development  of  comprehensive  and 
coordinated  support  services  to 
prevent  homelessness  that  use  and 
supplement,  as  needed,  community 
networks  of  services,  including 
outreach  services  to  reach  eligible 
individuals  and  families;  case 
management;  housing  counseling; 
budgeting;  job  training  and 
placement;  primary  health  care; 
mental  health  services;  substance 
abuse  treatment;  child  care; 
transportation;  emergency  food  and 
clothing;  family  violence  services; 
education  services;  moving  services; 
entitlement  assistance;  and  referrals  to 
veterans  services  and  legal  serxices. 

Activities  designed  to  build  the 
capacity  of  organizations  to  address 
homelessness  in  the  community, 
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including  payment  of  operating  costs 
and  staff,  may  also  be  carried  out  as  part 
of  a  rural  homelessness  initiative 
project,  provided  that  no  more  than  20 
percent  of  the  amount  awarded  for  any 
rural  homelessness  initiative  project 
may  be  used  for  such  capacity  building 
activities. 

All  rules  applicable  to  the  Supportive 
Housing  Program,  as  described  at  24 
CFR  part  583.  apply  to  rural 
homelessness  initiative  projects,  except 
the  eligible  activity  provisions  in 
subpart  B  of  part  583  are  expanded  for 
these  projects  to  include  the  listed 
homeless  prevention  activities  and 
capacity  building  activities. 

Applicants  for  rural  projects 
proposing  to  carry  out  homeless 
prevention  activities  or  capacity 
building  activities  must  apply  under  the 
category  of  rural  homelessness  initiative 
projects.  In  total,  no  more  than  $20 
million  will  be  awarded  for  .such 
projects.  Applicants  for  rural  projects 
proposing  only  activities  that  are 
normally  eligible  under  the  Supportive 
Housing  Program  may  either  apply  for 
a.ssistanco  under  the  S20  million  rural 
homelessne.ss  initiatives  category  or 
compete  with  all  other  SHP  applicants 
for  the  balance  of  the  available  SHP 
funds  (approximately  $270  million). 

Safe  havens.  In  accordance  with  the 
94  App.  Act.  up  to  $50  million  of  the 
Supportive  Housing  Program 
appropriation  is  available  for  safe 
havens  projects.  Although  safe  havens 
projects  would  have  tieen  eligible  in  the 
past  for  Supportive  Housing  Program 
grants,  these  projects  would  not  have 
been  competitive  under  the  "Quality  of 
Project  Plan"  rating  criteria.  It  has 
become  clear  that  safe  havens  can  play 
an  important  role  in  a  continuum  of  care 
sy.stem.  particularly  with  respect  to  the 
hard-to-serve  homeless  population.  To 
ensure  that  safe  havens  projects  are 
competitive  this  year,  application 
selection  criteria  have  been  modified  to 
reflect  the  special  characteristics  of  safe 
havens. 

Safe  havens,  as  that  term  is  used  in 
this  NOFA.  is  a  form  of  supportive 
housing  designed  specifically  to  provide 
a  safe  residence  for  homeless  persons 
with  serious  mental  illness  who  are 
currently  residing  primarily  in  public  or 
private  places  not  designed  for,  or 
ordinarily  used  as,  a  regular  sleeping 
accommodation  for  human  beings,  and 
who  have  been  unwilling  or  unable  to 
participate  in  mental  health  or 
substance  abuse  treatment  programs  or 
to  receive  other  supportive  services. 

For  many  persons  with  mental  illness 
who  have  been  living  on  the  street,  the 
transition  to  permanent  housing  is  best 
made  in  stages,  starting  with  a  small. 


highly  supportive  environment  where 
an  individual  can  feel  at  ease,  out  of 
danger,  and  subject  to  relatively  few 
immediate  service  demands.  Traditional 
supportive  housing  settings  often 
assume  a  readiness  by  the  clientele  to 
accept  a  degree  of  structure  and  service 
participation  that  would  overwhelm  and 
defeat  a  person  with  mental  illness  who 
has  come  fresh  from  the  street. 

Safe  havens  are  designed  to  provide 
persons  with  serious  mental  illness  who 
have  been  living  on  the  streets  with  a 
secure,  non-threatening,  non- 
institutional,  supportive  environment. 
These  facilities  can  sene  as  a  "portal  of 
entry"  to  the  service  system  and  provide 
acce.ss  to  basic  services  such  as  food, 
clothing,  bathing  facilities,  telephones, 
storage  space,  and  a  mailing  address. 

Sate  havens  do  not  require 
participation  in  services  and  referrals  as 
a  condition  of  occupancy.  Rather,  it  is 
hoped  that  after  a  period  of  stabilization 
in  a  safe  haven,  residents  will  be  more 
willing  to  participate  in  services  and 
referrals,  and  will  eventually  be  ready  to 
move  to  a  more  traditional  form  of 
housing. 

Specifically,  the  term  "safe  haven" 
means  a  structure  or  a  clearly 
identifiable  portion  of  a  structure:  (1) 
That  proposes  to  serve  hard-to-reach 
homeless  persons  with  severe  mental 
illness;  (2)  that  provides  24-hour 
residence  for  eligible  persons  who  may 
reside  for  an  unspecified  duration;  (?) 
that  provides  private  or  semi-private 
accommodations;  (4)  that  may  provide 
for  the  common  u.se  of  kitchen  facilities, 
dining  rooms,  and  bathrooms;  and,  (5) 
in  which  overnight  occupancy  is  limited 
to  no  more  than  25  persons.  A  "safe 
haven"  may  also  provide  supportive 
ser\'iv;es  to  eligible  persons  who  are  not 
residents  on  a  drop-in  basis.  To  be 
considered  for  funding  under  the  Safe 
Havens  component  of  the  Supportive 
Housing  Program,  a  proposed  project 
must  be  consistent  with  the  five  features 
listed  above. 

All  rules  applicable  to  the  Supportive 
Housing  Program,  as  described  at  24 
CFR  part  583.  apply  to  safe  havens. 

Minimum  percentages.  In  accordance 
with  section  429  of  the  McKinney  Act. 
as  amended,  HUD  will  allocate  not  less 
than  25  percent  of  the  total  available 
funds  to  projects  that  primarily  serve 
homeless  families  with  children,  not 
less  than  25  percent  to  projects  that 
primarily  serve  homeless  persons  with 
disabilities  and  not  less  than  10  percent 
for  supportive  services  not  provided  in 
conjunction  with  supportive  housing. 
After  applications  are  rated  and  ranked, 
based  on  the  criteria  described  below. 
HUD  will  determine  if  the  conditionally 
selected  projects  achieve  these 


minimum  percentages.  If  not,  HUD  will     - 
skip  higher-ranked  applications  in  a 
category  for  which  the  minimum 
percent  has  been  achieved  in  order  to 
achieve  the  minimum  percent  for 
another  category.  If  there  is  an 
in.sufficient  number  of  conditionally 
selected  applications  in  a  category  to 
achieve  its  minimum  percent,  the 
unu.sed  balance  will  be  used  for  the  next 
highest-ranked  approvable  application 
in  the  competition. 

(2)  Shelter  Plus  Care  Program 
Allocations.  Approximately  $115 
million  is  available  for  assistance  under 
the  Shelter  Plus  Care  program.  In 
accordance  with  section  463(a)  of  the 
McKinney  Act.  as  amended  by  the  1992 
Act.  HUD  will  allocate  at  least  10 
percent  of  the  available  funds  for  each 
of  the  four  components  of  the  program: 
Tenant-based  Rental  Assistance; 
Sponsor-based  Rental  Assistance; 
Project-based  Rental  Assistance;  and 
Section  8  Moderate  Rehabilitation  of 
Single  Room  Occupancy  Dwellings  for 
Homeless  Individuals. 

After  applications  are  rated  and 
ranked,  based  on  the  criteria  described 
below.  HUD  will  determine  if  the 
conditionally  selected  projects  achieve 
these  minimum  percentages.  If 
neces,sar\'.  HUD  will  skip  higher-ranked 
applications  for  a  component  for  which 
the  minimum  percent  has  been  achieved 
in  order  to  achieve  the  minimum 
percent  for  another  component.  If  there 
is  an  insufficient  number  of  approvable 
applications  in  a  component  to  achieve 
its  minimum  percent,  the  unu.sed 
balance  will  l)e  used  for  the  next 
highest-ranked  approvable  application 
in  the  competition. 

No  Shelter  Plus  Care  application  may 
be  approved  for  more  than  $3  million. 
Any  applicant  that  is  a  unit  of  general 
local  government,  a  local  public  housing 
authority,  or  an  Indian  tribe  may  submit 
only  one  Shelter  Plus  Care  application. 
Any  applicant  that  is  a  State  or  a  State 
public  housing  authority  may  submit 
applications  for  more  than  one 
jurisdiction  but  must  submit  a  sepai*ate 
application  for  each  and  may  only 
submit  one  application  for  each 
jurisdiction. 

With  regard  to  the  Shelter  Plus  Care/ 
Section  8  SRO  component,  applicant 
States,  units  of  general  local  government 
and  Indian  tribes  must  subcontract  with 
a  Public  Housing  Authority  to 
administer  the  Shelter  Plus  Care 
assistance.  Also  with  regard  to  this 
component,  no  single  project  may 
contain  more  than  100  units. 

(3)  Allocations  for  Section  8  Moderate 
Rehabilitation  Program  for  Single  Boom 
Occupancy  Dwellings  for  Homeless 
Individuals.  Approximately  $140 
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mil  ion  is  available  for  iissistanre  under 
th«i  Section  8  SRO  program.  HUD 
esliinates  that  this  S140  million  will 
as!  ist  approximately  4.000  units  over 
th(  10-year  funding  period.  Applicants 
ne;:l  to  be  aware  of  the  follo'.virq 
lini  ta'.ions  on  the  allocation  of  Section 
8  ; :  ?0  funds: 

' '  A  Geparnfc  application  must  be 
su  )  iiitted  for  each  site  for  which 
a.s;  istanre  is  requested  and,  under 
set  1  ion  8(e)(2)  of  the  United  States 
He  I  sing  Act  of  1937,  no  single  project 
mr  y  contain  more  than  TOO  unit.s; 

<  Under  section  441(c)  of  the 

M(  ICinney  Act,  no  city  or  urban  county 
mcy  have  projt;cts  receiving  a  total  of 
mc  lie  than  10  percent  of  the  assistance 
to*  ^  provided  under  thi.q  program; 

<  'Applicants  that  are  private 
no  4>rofit  organizations  must 
suhfontract  with  a  Public  Housing 
Authority  to  administer  the  SRO 
asjiptance;  and 

•    Under  section  441(o)  of  the 
Ml  IjCinney  Ac:t  and  24  CFR 
88::i305(g)(l).  HUD  publishes  the  SRO 
pel  unit  rehabilitation  cost  limit  each 
ye; t  to  take  into  at  count  changes  in 
coii«itruction  costs.  For  purposes  of 
Fisqal  Year  1094  funding,  the  cost 
liir  itation  is  raised  from  515,700  to 
$1S;900  per  unit  to  take  into  account 
incneases  in  con.struclion  costs  during 
the  past  12-month  period. 

//.  Application  Requirements 

yui  application  for  Supportive 
Housing,  Shelter  Plus  Care,  or  Section  8 
SRO  assistance  consists  of  narrative, 
numerical,  and  financial  information. 
Thp  application  requires  a  description 
of:  The  need  for  as.si stance;  coordination 
by  Ihe  applicant  in  planning  the 
proposed  project,  including  how  the 
proposed  project  will  help  the 
coiniTiunity  move  toward  a  continuum 
of  (fare  system  by  filling  a  gap  in  the 
community's  response  to  homelessness; 
the  proposed  project,  including  the  plan 
for  housing  and  services  to  be  provided 
to  giortici pants;  resources  expected  for 
the  project  and  the  amount  of  assistance 
requested;  the  experience  of  all 
organizations  who  will  be  involved  in 
the  project;  and  the  sources  and  number 
of  proposed  participants.  An  application 
also  contains  certifications  that  the 
applicant  will  comply  with  fair  housing 
and  civil  rights  requirements,  program 
regulations,  and  other  Federal 
requirements,  and  (in  most  cases)  that 
the  proposed  activities  are  consistent 
with  the  HUD-approved  Comprehensive 
Housing  Affordability  Strategy  of  the 
applicable  State  or  unit  of  general  local 
government. 

The  specific  application  requirements 
will  be  specified  in  the  application 


pa<;kai.;e  for  each  program.  This  package 
includes  all  required  forms  and 
certifications,  and  may  be  obtoiiied  from 
a  HUD  Field  Office  listed  in  the 
appendix  to  this  NOFA. 

Care  should  be  taken  in  the  selection 
of  projects  and  in  tiie  preparation  of 
applications  to  ensure  that 
environmental  and  historic  preservation 
impediments  do  not  cause  an 
application  to  bo  denied  or  approval 
severily  dulayed.  In  general,  any 
application  HUD  receives  from  a  state  or 
locuil  government  will  require  that  the 
environmental  assessment  be  prepared 
by  the  local  or  state  govemmer^.t  before 
the  grant  application  can  be  approved. 
The  environmental  assessments  for  non- 
govern.T.ental  appliruints  will  he 
conducted  by  HUD.  Questions  about 
which  environmental  and  historic 
preservation  laws  may  apply  should  he 
addressed  to  the  UUD  FieidOfHce. 

///.  Application  Selection  Process 

The  Department  will  use  the 
following  review,  rating,  and 
conditional  selection  process  for  each  of 
the  four  competiti(ins  (S+C,  SRO.  SHP, 
and  SHP  Rural  Initiative)  to  be 
conducted  under  this  NOFA: 

(a)  Review. 

Applications  will  be  reviewed  to 
ensure  that  they  meet  the  following 
requirements: 

(1)  Applicant  eligibility.  The  applicant 
and  project  sponsor,  if  relevant,  must  be 
eligible  to  apply  for  the  specific 
program. 

(2)  Eligible  population  to  be  sened. 
The  population  to  be  served  must  meet 
the  eligibility  requirements  of  the 
specific  program. 

(3)  Eligible  acti\ities.  The  acti\  ities  for 
which  assistance  is  requested  must  be 
eligible  under  the  specific  program. 

(4)  Fair  housing  and  equal 
opportunity.  Organizations  that  receive 
assistance  through  the  application  must 
be  in  compliance  with  applicable  civil 
rights  laws  and  Executive  Orders. 

(5)  Vacancy  rate.  For  the  Section  8 
SRO  program,  at  least  25  percent  of  the 
units  to  be  assisted  at  any  one  site  must 
be  vacant  at  the  time  of  application. 

(b)  Rating  and  Conditional  Selection. 
Applications  for  each  com|>etition 

(S+C.  SRO,  SHP.  SHP  Rural  Initiative) 
will  be  rated  in  two  steps  based  on  the 
criteria  listed  below,  with  a  maximum 
of  75  points  awarded  at  the  first  step 
and  a  maximum  of  50  points  awarded 
at  the  second  step.  To  rate  applications, 
the  Department  may  establish  a  panel 
including  persons  not  currently 
employed  by  HUD  to  obtain  outside 
points  of  view,  including  views  from 
other  Federal  agencies. 


Afttr  points  have  b>tn  awardi-d 
during  the  first  step,  .-'pplications  will 
he  ranked  from  highest  point  scoro  to 
lowest.  A  line  will  tht  n  be  drawn  .it  that 
point  in  the  ranking  at  wliich  proi;nm 
funds  would  be  exhaustad  plus  an 
additional  percentage.  Applications 
above  the  line  will  then  move  to  th  3 
second  step  of  the  selection  pro<.',ss, 
except  that  HUD  reserves  the  right  to 
include  ether  applicaiions  in  the  second 
step  review  if  necessary  to  help  achieve 
geographic  diversity  or  to  meet  the 
minimum  p?rcentages  required  by 
statute. 

After  points  have  hem  awarded 
during  the  second  step,  the  points  from 
tach  step  v.  ill  be  addtd  together.  A 
bonus  of  5  points  will  be  added  m 
determining  the  final  score  of  any  SHP 
applicant  that  agrees  to  enter  into  a 
partnership  agreement  with  a  potential 
AmeriCorps  program  sponsor,  as 
described  in  section  V  of  this  NOFA. 
Using  the  final  scores,  the  applications 
will  again  he  placed  in  rank  order. 
Whether  an  application  is  conditionally 
selected  will  depend  on  its  overall 
ranking  compared  to  other  applioitions. 
except  that  HUD  reserves  the  right  to 
select  lower  rated  applications  if 
necessary  to  achieve  geographic 
diversity  or  to  meet  the  minimum 
percentages  required  by  statute. 

For  all  programs,  in  the  event  01  a  tie 
between  applicants,  the  applicant  with 
the  highest  total  points  for  the 
coordination  criterion  will  be  selected. 
In  the  event  of  a  prof;eduraI  error  that, 
when  corrected,  would  result  in 
selection  of  an  otherwise  eligible 
applicant  during  the  funding  round 
under  this  NOFA,  HUD  may  select  that 
applicant  when  sufficient  funds  become 
available. 

For  Shelter  Plus  Care  and  Supportive 
Housing,  in  cases  where  the  applicant 
requests  assistance  for  more  than  one  of 
the  components  of  the  program  within 
one  application,  the  components  will 
not  be  rated  separately.  Rather,  the 
application  will  be  rated  as  a  whole. 
(For  Section  8  SRO,  only  one  project  is 
allowed  per  application.) 

(c)  Core  Selection  Criteria. 

The  following  five  core  selection 
criteria  apply  to  each  of  the  programs 
covered  by  this  NOFA  and  account  for 
65  of  the  75  points  available  for  award 
at  the  first  step  of  the  process. 

(1)  Need.  HUD  will  award  up  to  20 
points  based  on  the  junsdiction's  need 
for  homeless  assistance.  HUD  will 
calculate  need  from  generally  available 
data. 

(2)  Capacity.  HUD  will  award  up  to  15 
points  based  on  extent  to  which  all  the 
organizations  involved  in  the  project 
demonstrate: 
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•  Timeliness  in  the  speed  with  which 
the  project  will  become  operational, 
taking  into  account  differences  in  the 
types  of  projects  proposed  for  funding. 

•  Experience  in  carrying  out  similar 
activities  to  those  proposed  either  as  an 
ongoing  provider  of  housing  and/or 
services  to  homeless  people,  or  as  an 
ongoing  provider  of  housing  and/or 
services  who  is  in  some  way  tangibly 
connected  to  an  ongoing  homeless 
delivery  system. 

•  As  applicable,  the  rating  under  this 
criterion  will  also  consider  prior 
performance  with  any  HUD  McKinney 
Act  grants  or  other  HUD-administered 
programs,  including  any  serious, 
outstanding  audit  or  monitoring 
findings  that  directly  affect  the 
proposed  project. 

(3)  Quality  of  project.  HUD  will  award 
up  to  15  points  based  on  the  extent  to 
which  the  applicant  demonstrates: 

•  Homeless  individuals  and/or 
families  will  obtain  and'or  remain  in 
permanent  housing. 

•  Homeless  individuals  and/or 
families  will  increase  skills  and/cr 
income. 

•  Homeless  individuals  and/or 
families  will  achieve  greater  self- 
determination  including  being  involved 
in  project  decision-making  and 
operation. 

•  The  appropriateness  of  the 
proposed  housing  and  supportive 
ser\ices  given  tlie  needs  of  the 
population  proposed  to  be  served. 

•  For  the  permanent  housing  projects, 
integration  of  homeless  individuals  and/ 
or  famihes  into  the  surrounding 
community. 

•  For  transitional  housing  projects, 
how  persons  completing  a  transitional 
housing  program  will  be  assisted  in 
locating  and  remaining  in  permanent 
affordable  housing  and  how  the 
applicant  will  assure  that  necessary 
follow-up  services  will  be  provided  to 
such  persons. 

•  For  projects  serving  families,  the 
project  serves  the  family  together,  and 
works  to  strengthen  the  family  structure. 
Projects  that  mix  families  with  singles 
populations  in  the  same  structure  will 
be  viewed  unfavorably. 

•  For  Safe  Haven  projects,  in  place  of 
the  above  factors,  up  to  15  points  will 
be  awarded  based  on  the  extent  to 
which  the  applicant  demonstrates  how 
the  project  will  link  persons  to  other 
housing  and  supportive  services  after 
stabilization  in  a  safe  haven,  the 
availability  of  basic  services  in  the  safe 
haven,  and  how  the  security  of 
participants  will  be  assured  by  the 
applicant. 

14)  Targeting.  HUD  will  award  up  to 
10  points  based  on  the  percentage  of 
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persons  to  be  served  by  the  project  who 
are  sleeping  in  emergency  shelters 
(including  hotels  or  motels  used  as 
shelter  for  homeless  families),  other 
facilities  for  homeless  persons,  or  places 
not  meant  for  human  habitation,  such  as 
cars,  parks,  sidewalks,  or  abandoned 
buildings.  This  includes  persons  who 
ordinarily  live  in  such  places  but  are  in 
a  hospital  or  other  institution  on  a  short- 
term  basis  (short-tenn  is  considered  to 
be  30  consecutive  days  or  loss).  The 
applicant's  description  of  its  strategy  for 
reaching  these  populations  will  be  a 
factor  in  rating  this  criterion. 

(5)  Leveraging.  HUD  will  award  up  to 
5  points  based  on  the  extent  to  which 
the  amount  of  assistance  to  be  provided 
under  this  grant  is  supplemented  with 
properly  documented  cash  or  in-kind 
resources  from  public  and  private 
sources  that  will  be  used  for  the  project. 
For  S-t-C  and  SRO  applications, 
leveraging  will  be  based  on  properly 
documented  resources  for  supportive 
services.  For  SHP  applications, 
leveraging  will  be  based  on  properly 
documented  resources  for  any  project 
activity. 

(d)  Supportive  Housing  additional 
selection  criteria. 

The  following  two  selection  criteria 
account  for  the  remaining  10  points 
available  for  award  at  the  first  step  of 
selection  process  for  SHP  grants. 

(1)  Cost  effectiveness.  HUD  will  award 
up  to  5  points  based  on  the  extent  to 
which  supportive  services  are  provided 
from  resources  other  than  the 
Supportive  Housing  Program  grant. 

(2j  Innovation.  HUD  will  award  up  to 
5  points  if  the  proposed  project 
represents  an  innovative  approach  when 
viewed  nationally,  and  that  promises  to 
be  successful  and  replicable. 
Applications  submitted  under  the 
"innovative  supportive  housing" 
component  of  the  Supportive  Housing 
Program  must  achieve  points  under  this 
"hmovation"  criterion. 

(e)  Shelter  Plus  Care  additional 
selection  criterion. 

The  following  selection  criterion 
accounts  for  the  remaining  10  points 
available  for  award  at  the  first  step  of 
the  selection  process  for  S+C  grants. 

(1)  Sening  targeted  disabilities. 
Within  the  eligible  population  to  be 
served,  HUD  will  award  up  to  10  points 
based  on  the  number  of  individuals  to 
be  served  who  experience  serious 
mental  illness,  have  chronic  alcohol 
and/or  drug  abuse  problems,  or  have 
AIDS  and  related  diseases  in  relation  to 
the  total  number  of  people  proposed  to 
be  served.  In  awarding  these  points, 
HUD  will  also  consider  the  availability 
of  case  management  in  determining  the 
likely  effectiveness  of  the  expenditures 


for  housing  and  ser\'ices  to  be  provided 
to  the  targeted  population. 

(0  Section  8  SHO  additional  selection 
criterion. 

The  following  selection  criterion 
accounts  for  the  remaining  10  points 
avail-ible  for  award  at  the  first  step  of 
the  selection  process  for  Section  8  SRO 
grants. 

(1)  Availability  of  vacant  units.  HUD 
will  award  up  to  10  points  based  on  the 
percentage  of  units  (beyond  the  required 
25  percent)  proppsed  for  assistance 
which  are  vacant  at  the  time  of 
application. 

(g)  Final  selection  criterion: 
Coordination  and  Planning. 

For  each  application  that  reaches  the 
second  step  of  the  selection  process,  up 
to  50  points  will  be  awarded  based  on 
the  extent  to  which  the  application 
demonstrates: 

•  Need  for  the  type  of  project 
proposed  in  the  area  to  be  served,  and 
that  the  proposed  project  will  be 
coordinated  with  other  serv  ice  and 
housing  providers  in  the  community, 
and  will  effectively  and  appropriately 
fill  a  gap  in  the  community's  response 
to  homelessness. 

•  Participation  in  a  community 
process  which  is  moving  towaid  a 
continuum  of  care  strategy,  which  could 
include  nonprofit  organizations.  State 
and  local  governmental  agencies,  other 
homeless  providers,  housing  developers 
and  service  providers,  private 
foundations,  local  businesses  and  the 
investment  banking  community. 
neighborhood  groups,  and  homeless  or 
formerly  homeless  persons. 

•  Coordination  with  other  applicants. 
if  any,  applying  for  assistance  under  this 
NOFA  for  projects  in  the  same  lo<;al 
jurisdiction,  (if  more  than  one 
organization  within  a  local  jurisdiction 
is  submitting  an  application  under  this 
NOFA.  the  same  description  of  the 
coordination  process  may  be  submitted 
by  these  organizations.  HUD  is 
encouraging  coordination  and  expects 
such  collaboration  among  providers.) 

•  Quality  of  planning,  including  how 
the  project  uses  or  will  use  mainstream 
services,  such  as  income  supports, 
mental  health  ser\'ices,  and  substance 
abuse  treatment,  and  how  the  project 
uses  or  will  use  mainstream  housing 
programs,  such  as  Section  8  rental 
assistance,  HOME,  and  State  programs, 
and  other  permanent  housing  resources 
to  complete  the  continuum  of  care.  The 
scale  of  the  project  will  also  be 
considered,  with  plans  to  concentrate 
large  numbers  of  homeless  persons  at 
one  location  viewed  unfavorably. 

(h)  Clarification  of  application 
information. 
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;  1  accordance  with  the  provisions  of 
IJ"R  part  4.  subpart  B,  HUD  may 
rnr  tact  an  applicant  to  seek  clarification 
(''f  c  n  item  in  the  application,  or  to 
r«i}pest  additional  or  missing 
inffirmation,  but  the  clarification  or  the 
reouest  for  additional  or  missing 
information  shall  not  relate  to  items  that 
waiild  improve  the  substantive  quality 
ofkie  application  pertinent  to  the 
funding  decision. 

m  Tf^chnical  Assistance. 

nrior  to  the  application  deadline. 
HlllD  field  office  staff  will  be  available 
to  provide  advice  and  guidance  to 
potential  applicants  on  application 
reCjuiremonls  and  program  policies. 
Following  conditional  selection,  HUD 
field  office  staff  will  be  available  to 
.".-^■iist  in  clarifying  or  confirming 
in|ormation  that  is  a  prerequisite  to  the 
offW  of  a  grant  agreement  by  HUD. 
Hclwever,  between  the  application 
dfptlline  and  the  announcement  of 
cojiditional  selections,  HUD  will  accept 
noj {information  that  would  improve  the 
substantive  quality  of  the  application 
ppliinent  to  the  funding  decision. 

IV.  Grant  Award  Process 

lIlUD  will  notify  conditionally 
sflstted  applicants  in  uTiting.  As 
necessary,  HLTD  will  subsequently 
recuest  them  to  submit  additional 
pn  ject  information,  which  may  include 
documentation  to  shoiv  the  project  is 
feasible;  documentation  of  firm 
conmitments  for  cash  match; 
documentation  showing  site  control; 
information  necessary  for  HUD  to 
per  form  an  environmental  review, 
v.'hure  applicable;  and  such  other 
documentation  as  specified  by  HUD  in 
writing  to  the  applicant,  that  confirms 
or  clarifies  information  provided  in  the 
application.  Applicants  will  also  be 
notlified  of  Ihe  date  of  the  two  month 
deadline  for  submission  of  such 
infiirmation.  If  an  applicant  is  unable  to 
mek  any  conditions  for  grant  award 
within  the  specified  timeframe,  HUD 
reserves  the  right  not  to  award  fimds 
ana  to  use  the  funds  available  in  the 
r.e-h  competition  for  the  applicable 
projgram. 

v.  UnJdng  Supportive  Housing 
Programs  and  AmeriCorps 

(M  September  21.  1993,  President 
Clinton  signed  national  service 
legislation  into  law,  creating  the 
Corporation  for  National  and 
Community  Ser\'ice.  Through  the  new 
Corporation,  Americans  of  all  ages  and 
backgrounds  will  work  to  meet  urgent 
cha  lenges  in  their  communities  in  the 
areas  of  education,  public  safety,  human 
needs  and  the  environment.  Helping 
people  who  are  homeless  is  a  key 


objective  under  the  Corporation's 
human  needs  priority. 

AmeriCorps  s  Fiscal  Year  1994  budget 
will  support  up  to  20,000  full-time 
equivalent  positions  for  service 
panicipants.  Full-time  service 
participants  (those  working  1700  hours 
over  a  9  to  12  month  period)  are  eligible 
to  receive  approximately  $7600  as  a 
living  allowance  and  a  post-service 
award  of  $4725  to  be  used  for  past  or 
present  educational  expenses. 
AmeriCorps  will  be  able  to  support  a 
greater  number  of  service  participants  if 
other  organizations  can  pay  the  living 
allowances  and  related  costs,  with 
AmeriCorps  providing  the  post-service 
educational  awards. 

Accordingly,  $3,400,000  of 
Supportive  Housing  Program  funds  is 
being  set-aside  under  the  1994  SHP 
competition  as  a  special  fund  to  p,ny 
costs  incurred  by  SHP  grantees  to 
procure  the  services  of  AmeriCorps 
service  participants  for  SliP  projects, 
where  SHP  grantees  enter  into 
partnerships  with  local  AmeriCorps 
program  sponsors.  The  local 
.  AmeriCorps  program  sponsor  will  be 
responsible  for  recruiting,  selecting,  and 
training  the  service  participants,  who 
will  then  join  the  staff  of  the  SHP 
project. 

After  a  partnership  agreement  with 
the  local  AmeriCorps  program  sponsor 
is  executed,  bonus  SHP  funds  from  the 
$3,400,009  set-aside  would  be  added  to 
the  regular  SHP  grant.  The  bonus  may 
include  payment  for  living  allowances 
or  stipends,  benefit  packages  and  the 
reasonable  overhead  costs  of  the 
AmeriCorp  program  sponsor,  but  may 
not  exceed  the  cost  which  would  be 
paid  by  the  SHP  grantee  for  the  same 
ser\'ices  when  procured  from  a 
contractor.  Also,  if  the  service 
participants  are  employed  in  operating 
the  project,  the  SHP  AmeriCorps  bonus 
is  subject  to  the  SHP  requirement  that 
operating  costs  be  shared.  Examples  of 
employment  often  covered  in  the 
operating  budget  include  maintenance, 
security,  and  facility  management. 
Supportive  services  are  not  subjtnrt  to 
local  cost-sharing,  so  if  service 
participants  are  employed  in  delivering 
supportive  .services,  such  as  substance 
abuse  counseling,  case  management,  or 
recreational  programs,  no  local  share  is 
required. 

Supportive  Housing  Program 
applicants  that  wish  to  be  considered 
for  a  bonus  award  under  this  set-aside 
will  need  to  complete  a  special  exhibit 
in  the  SHP  application.  Five  points  will 
be  added  to  the  rating  score  for  any 
application  containing  this  special 
exhibit,  provided  it  is  properly 
completed.  More  infonnation  about 


linking  Supportive  Housing  programs 
with  AmeriCorps  will  be  provided  in 
the  instructions  to  this  special  exhibit. 

V7.  Special  Incentive  for  Purchase  of 
HUD  Properties  Under  the  Single  Family 
Property  Disposition  Initiative 

Supportive  Housing  funds  may  be 
used  to  purchase  HUD  properties  under 
the  Single  Family  Property  Disposition 
(SFPD)  Initiative  for  use  by  homeless 
persons.  This  includes  both  the 
acquisition  of  SFPD  properties  in  the 
HUD  inventory  and  SFPD  properties 
currently  being  leased  from  HUD. 

Current  lessees  of  HUD-owned  single- 
family  properties  and  others  interested 
in  purchasing  such  properties  for  use  by 
homeless  persons  now  have  an 
opportunity  to  purchase  the  properties 
at  a  30  percent  discount  off  the  sale 
price.  The  Department  is  offering  a 
special  incentive  for  the  purchase  of 
HUD  properties  located  in  zip  code 
areas  designated  by  HUD  as 
"revitalization"  areas.  There  are  70  such 
zip  code  areas  and  more  than  1800 
HUD-owned  properties  are  currently 
leased  in  such  areas.  HUD  Field  Offices 
can  assist  in  identifying  these  zip  code 
areas. 

Properties  located  outside  these  areas 
ran  be  sold  at  the  standard  10  percent 
discount  generally  offered  to  nonprofit 
organizations  and  government  agencies. 
However,  if  five  or  more  properties 
located  outside  of  revitalization  areas 
are  purchased  at  the  same  time,  a  15 
percent  discount  will  be  applied.  The 
sales  price,  to  which  any  discount 
would  be  applied,  is  the  current  fair 
market  value  or  the  value  established -at 
the  time  of  the  lease,  whichever  is  less, 
provided  that  the  lessee  agrees  to  use 
the  property  either  to  house  homeless 
pe-f-sons  for  10  years  or  to  resell  only  to 
a  lower  income  buyer. 

The  incentives  described  above 
should  be  especially  attractive  for 
organizations  currently  operating 
transitional  housing  for  homeless 
persons  i.i  lea.sed  HUD-owned 
properties.  They  will  have  the 
opportunity  to  purchase  at  a  discount 
up  to  30  percent,  properties  for  which 
they  had  a  maximum  five-year  lease, 
thus  sparing  the  necessity  to  either 
move  their  projects  or  close  down 
completely.  Current  lessees  who  have 
been  operating  satisfactory  transitional 
housing  and  who  purchase  properties 
will  also  have  a  competitive  advantage 
under  the  rating  criterion.  "Capacity", 
since  they  may  claim  previous 
experience  with  HUD  homeless 
programs. 
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VII.  Employment  Opportunities  for 
Homeless  Persons 

A  key  goal  of  the  continuum  of  care 
approach  is  to  assist  homeless  persons 
to  achieve  independent  living  whenever 
possible.  Each  of  the  three  programs 
under  this  NOFA  has  as  a  goal 
increasing  the  skill  level  and/or  income 
of  program  participants.  Employment 
opportunities  not  only  help  achieve 
these  goals  but  are  also  important  in 
rebuilding  self-esteem. 

The  McKinney  Act  recognizes  the 
importance  of  employment 
opportunities  in  requiring  that,  to  the 
maximum  extent  practicable,  recipients 
involve  homeless  persons  through 
employment,  volunteer  services,  or 
otherwise,  in  constructing, 
rehabilitating,  maintaining,  and 
operating  the  project  and  in  providing 
supportive  services.  Under  tiie 
Supportive  Housing  Program, 
employment  assistance  activities  are 
eligible,  and  grant  recipients  can  use 
these  funds  for  such  activities  as  job 
training,  wages,  and  educational  awards 
for  homeless  persons.  While  Shelter 
Plus  Care  Program  and  SRO  Program 
funds  may  only  be  used  for  rental 
assistance,  employment  assistance 
activities  paid  from  other  sources  count 
towards  the  match  requirement  of  the 
Shelter  Plus  Care  Program  and  can  also 
count  for  purposes  of  the  "leveraging" 
rating  criterion. 

Inclusion  in  the  application  of 
employment  assistance  activities  for 
homeless  persons  may  improve  the 
rating  score  under  the  "Quality  of 
Project"  criterion,  making  the 
application  more  competitive. 

VIII.  Other  Matters 

Prohibition  Against  Lobbying  Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
Section  319  of  the  Department  of 
Interior  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1990 
(31  U.S.C.  1352)  (the  "Byrd 
Amendment")  and  the  implementing 
regulations  at  24  CFR  part  87.  These 
authorities  prohibit  recipients  of  Federal 
contracts,  grants,  or  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  branches  of  the 
Federal  government  in  connection  with 
a' specific  contract,  grant,  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracts,  grants,  cooperative 
agreements,  or  loans  unless  the 
recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87.  applicants,  recipients 
and  sub-recipients  of  assistance 
exceeding  $100,000  must  certify  that  no 


Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  the 
Department's  regulations  at  24  CFR  part 
50  which  implement  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332).  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  at  the 
Office  of  the  Rules  Docket  Clerk,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW..  Washington.  DC  20410. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  the  policies  announced 
in  this  Notice  would  have  a  significant 
impact  on  the  formation,  maintenance, 
and  general  well-being  of  families,  but 
since  this  impact  would  be  beneficial, 
no  further  analysis  under  the  Order  is 
necessary. 

Executive  Order  12612,  Federalism 

The  General  Counsel  has  determined, 
as  the  Designated  Official  for  HUD 
under  section  6(a)  of  Executive  Order 
12612,  Federalism,  that  the  policies 
contained  in  this  Notice  will  not  have 
federalism  implications  and,  thus,  are 
not  subject  to  review  under  the  Order. 
The  promotion  of  activities  and  policies 
to  end  homelessness  is  a  recognized 
goal  of  general  benefit  without  direct 
implications  on  the  relationship 
between  the  national  government  and 
the  states  or  on  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government. 

Drug-Free  Workplace  Certification 

The  Drug-Free  Workplace  Act  of  1988 
requires  grantees  of  Federal  agencies  to 
certify  that  they  will  provide  drug-free 
workplaces.  Thus,  each  applicant  must 
certify  that  it  will  comply  with  drug-free 
workplace  requirements  in  accordance 
with  24  CFR  part  24.  subpart  F. 

Accountability  in  the  Provision  of  HUD 
Assistance 

HUD  has  promulgated  a  final  rule  to 
implement  section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (HUD 
Reform  Act).  The  final  rule  is  codified 
at  24  CFR  part  12.  Section  102  contains 
a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountability  and  integrity  in  the 


provision  of  certain  types  of  assistance 
administered  by  HUD.  On  January  14. 
1992.  HUD  published  at  57  FR  1942 
additional  information  that  gave  the 
public  (including  applicants  for.  and 
recipients  of,  HUD  assistance)  further 
information  on  the  implementation  of 
section  102.  The  documentation,  public 
access,  and  disclosure  requirements  of 
section  102  are  applicable  to  assistance 
awarded  under  this  NOFA  as  follows: 

Documentation  and  Public  Access 
Requirements 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b).  and  the  notice  published 
in  the  Federal  Register  on  January  16, 
1992  (57  FR  1942).  for  further 
information  on  these  documentation 
and  public  access  requirements.) 

Disclosures — HUD  will  make 
available  to  the  public  for  five  years  all 
applicant  disclosure  reports  (HUD  Form 
2880)  submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  three  years. 
All  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  subpart  C,  and 
the  notice  published  in  the  Federal 
Register  on  January  16,  1992  (57  FR 
1942),  for  further  information  on  these 
disclosure  requirements.) 

Section  103    HUD  Reform  Act 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  was  published  May 
13,  1991  (56  FR  22088)  and  became 
effective  on  June  12. 1991.  That 
regulation,  codified  as  24  CFR  part  4, 
applies  to  the  funding  competition 
announced  today.  The  requirements  of 
the  rule  continue  to  apply  until  the 
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anmouncement  of  the  selection  of 
su(}cessful  applicants.  HUD  employees 
in>|olved  in  the  review  of  applications 
and  in  the  making  of  funding  decisions 
are  limited  by  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
whjo  apply  for  assistance  in  this 
coippetition  should  confine  their 
inqjuiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (TDD/Voice).  (This  is 
not  a  toll-free  number.)  The  Office  of 
Ethics  can  provide  information  of  a 
general  nature  to  HUD  employees,  as 
weji.  However,  a  HUD  employee  who 
hasi  specific  program  questions,  such  as 
whether  particular  subject  matter  can  be 
discussed  with  f)ersons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

Sec  tSon  112    HUD  Reform  Act 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
contains  two  provisions  dealing  with 
efforts  to  influence  HUD's  decisions 
with  respect  to  financial  assistance.  The 
first  imposes  disclosure  requirements  on 
those  who  are  typically  involved  in 
thefe  efforts,  those  who  pay  others  to 
infjluence  the  award  of  assistance  or  the 
takjng  of  a  management  action  by  the 
Department  and  those  who  are  paid  to 
provide  the  influence.  The  second 
restricts  the  payment  of  fees  to  those 
who  are  paid  to  influence  the  award  of 
HUD  assistance,  if  the  fees  are  tied  to 
the  number  of  housing  units  received  or 
are  based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  JTBCeipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17,  1991  (56  FR  22912)  as  24 
CFR  part  86.  If  readers  are  involved  in 
any  efforts  to  influence  the  Department 
in  these  ways,  they  are  urged  to  read  the 
final  rule,  particularly  the  examples 
contained  in  Appendix  A  of  the  rule. 

Aulhority:  42  U.S.C  11403  note;  42  U.S.C 
11389;  42  U.S.C  1437a.  1437c.  and  1437f;  42 
U.S.C.  3535(d);  24  CFR  parts  582.  583,  and 
882. 

Dated:  May  3. 1994. 
Andrew  Cuomo, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

Appendix:  Listing  of  HUD  Field  OfTices 
Appendix:  List  OF  HUD  Field  OfBces 


Telephone  numbers  for 
Telecomniunications  Devices  for  the  Deaf 
(TDD  machines)  are  listed  for  field  offices;  all 
UL'D  numbers,  including  tho^e  noted  *,  may 
be  reached  via  TDD  by  dialing  the  Federal 
Information  Relay  Service  on  1-800-877- 
TDDY  or  (1-800-877-8339)  or  (202)  708- 
9300. 

Alabama — Jasper  H.  BoaUight  Beacon  Ridge 
Tower,  600  Beacon  Pkwy.  West.  Suite 
300,  Birmingham,  AL  35209-3144;  (205) 
672-1230;  TDD  (205)  290-7624. 

Alaska— Colleen  Craig,  949  E.  36th  Avenue, 
Suite  401,  Anchorage,  AK  99508-^399; 
(907)  271-4684;  TDD  (907)  271-4328. 

Arizona— Diane  LeVan,  400  N.  5th  St.,  Suite 
1600,  .Arizona  Center,  Phoenix.  AZ 
85004;  (602)  379-4754;  TDD  (b02)  379- 
4461. 

Arkansas— Billy  M.  Parslev,  TCBY  Tower, 
425  West  Capitol  Ave.,  Suite  900,  Little 
Rock.  AR  72201-3488;  (501)  324-6375: 
TDD  (501)  324-5931. 

California — (Southern)  Herbert  L  Roberts, 
1615  W.  Olympic  Blvd  ,  Los  Angeles.  CA 
90015-3801;  (213)  251-7235;  TDD  (213) 
251-7038. 
(Northern)  Gordon  H.  McKay,  450  Golden 
Gate  Ave.,  P.O.  Box  36003.  San 
Francisco,  CA  94102-3448;  (415)  556- 
5576;  TDD  (415)  556-8357. 

Qilorado— Sharon  )ewell,  First  Interstate 
Tower  North,  633  17th  St.,  Denver.  CO 
80202-3607;  (303)  672-5414;  TDD  (303) 
672-5248. 

Connecticut- Daniel  Kolesar.  330  Main  St.. 
Hartford,  CT  06106-1860;  (203)  240- 
4508;  TDD  (203)  240-1522. 

Delaware— John  Kane,  Liberty  Sq.  Bldg.,  105 
S.  7th  St.,  Philadelphia,  P.\  19106-3392; 
(215)  597-2665;  TDD  (215)  597-5564. 

District  of  Columbia  (and  MD  and  VA 

suburbs)— )ames  H.  McDaniel,  820  First 
St.,  NE,  Washington.  DC  20002;  (202) 
275-0994;  TDD  (202)  275-0772. 

Florida— lami^  N.  Nichol,  301  West  Bay  St., 
Suite  2200,  Jacksonville.  FL  32202-5121; 
(904)  232-3587;  TDD  (904)  791-1241. 

Gt'orgia— Charles  N.  Straub,  Russell  Fed. 
Bldg  ,  Room  688,  75  Spring  St.,  SW, 
Atlanta,  GA  30303-3388;  (404)  331- 
51 39;  TDD  (404)  730-2654. 

Hawaii  (and  Pacific)— Patti  A.  Nicholas,  7 
Waterfront  Plaza,  Suite  500,  500  .Ma 
Moana  Blvd.,  Honolulu,  HI  96813-4918; 
(808)  541-1327;  TDD  (808)  541-1356. 

Idaho— John  G.  Bonham,  520  SIV  6th  Ave., 
Portland,  OR  97204-1596  (503)  326- 
7018;  TDD  *  via  1-800-877-8339. 

Illinois— Richard  Wilson,  77  W.  Jackson 
Blvd.,  Chicago.  IL  60604-3507;  (312) 
353-1696;  TDD  (312)  353-7143. 

Indiana — Robert  F.  Poffcnbergcr,  151  N. 
Delaware  St.,  Indianapolis,  IN  46204- 
2526;  (317)  226-5169;  TDD  '  via  1-80O- 
877-8339. 

Iowa — Gregory  A.  Bevirt,  Executive  Tower 
Centre,  10909  Mill  Valley  Road,  Omaha, 
NE  68154-3955;  (402)  492-3144;  TDD 
(402)  492-3183. 

Kansas — Miguel  Madrigal,  Gateway  Towers 
2,  400  State  Ave.,  Kansas  City,  KS 
66101-2406;  (913)  551-5485-  TDD  (913) 
551-6972. 


Kentucky— Ben  Cook,  P.O.  Box  1044, 601  W. 

Broadway.  Louisville.  KY  40201-1044; 

(502)  582-5394;  TDD  (502)  582-5139. 
Louisiana— Greg  Hamilton,  P.O.  Box  70288, 

1661  Canal  St.,  New  Orle.ans.  LA  701 12- 

2887;  (504)  589-7212;  TDD  (504)  589- 

7237. 
Maine — David  Lafond.  .Norris  Cotton  Fed. 

Bldg.,  275  Chestnut  St..  Manchester.  NH 

03101-2487;  (603)  66G-7640,  TDD  (603) 

666-7518. 
.Mar>land— Harold  Young.  10  South  Howard 

Street,  5th  Floor.  Baltimore,  MD  21202- 

0000;  (410)  962-2520x3026,  TDD  (410) 

962-0106. 
Massachusetts— Rol)crt  Paquui,  Thomas  P. 

O'Neill,  Jr..  Fed.  Bldg  .  10  Causeway  St  . 

Boston.  MA  02222-1092  (617)  565^ 

5343;  TDD  (617)  565-5453. 
Michigan— Richard  Wears.  Patrick 

McNamara  Bldg..  477  .Michigan  Ave.. 

Detroit,  MI  48226-2592;  (313)  226-7186; 

TDD  *  via  1-800-877-8339. 
Minnesota — Shawn  Huckieby.  220  2nd  St. 

South.  Minneapolis.  MN  55401-2195; 

(612)  370-3019;  TDD  (612)  370-31H6. 
Mississippi— Jeanie  E.  Smith.  Dr.  A.  H. 

McCoy  Fed.  Bldg..  100  W.  Capitol  St., 

Room  910,  Jacks^m.  MS  39269-10%; 

(601)  965-1765;  TDD  (601)  965-4171. 
Missouri— (Eastern)  David  H.  Long.  1222 

Spruce  St.,  St.  Louis  MO  63103-2836; 

(314)  539-6524;  TDD  (314)  539-6331. 
(Western)  Miguel  Madrigal.  Gateway 

Towers  2.  400  State  Ave..  Kansas  City. 

KS  66101-2406;  (913)  551-5485,  TDD 

(913)551-6972. 
Montana — Sharon  )ewcll.  First  Interstate 

Tower  North,  633  17th  St  ,  Denver.  CO 

80202-3607;  (303)  672-5414;  TDD  (303) 

672-5248. 
Nebraska — Gregory  A.  Bevirt.  Executive 

Tower  Centre,  10909  Mill  Valley  Road, 

Omaha.  NE  68154-3955;  (402)  492-3144; 

TDD  (402)  492-3183. 
Nevada— (Las  Vegas,  Cl;irk  Cnty)  Diane 

LeVan,  400  N.  5th  St  .  Suite  1600.  2 

Arizona  Center,  Phoenix,  AZ  85004; 

(602)  379-4754;  TDD  (602)  379-4451. 
(Remainder  of  State)  Gordon  H.  McKay, 

450  Golden  Gate  Ave.,  P  O.  Box  36003, 
San  Francisco,  CA  94102-3448;  (415) 
556-5576;  TDD  (415)  556-8357. 

New  Hampshire — David  Lafond.  Norris 
Cotton  Fed.  Bldg.,  275  Chestnut  St., 
Manchester.  NH  03101-2487;  (603)  666- 
7640;  TDD  (603)  666-7518. 

New  Jersey — Frank  Sagarese,  1  Newark 
Center,  Newark,  NJ  07102;  (201)  622- 
7900  X3300;  TDD  (201)  645-3298. 

New  Mexico— R.  D.  Smith,  1600 

Throckmorton,  P.O.  Box  2905,  Fort 
Worth,  TX  76113-2905;  (817)  885-5483; 
TDD  (81 7)  885-5447. 

New  York— (Upstate)  Michael  F.  Merrill, 
Lafayette  Ct..  465  Main  St..  Buffalo,  NY 
14203-1780;  (716)  846-5768;  TDD  '  via 
1-800-877-8339. 
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(Downstate)  Joan  Dabelko,  26  Federal 
Plaza.  New  York.  NY  10278-0068;  (212) 
264-2885;  TDD  (212)  264-0927. 

North  Carolina — Charles  T.  Ferebee.  Koger 
Building,  2306  West  Meadowview  Road, 
Grtjensboro,  NC  27407;  (910)  547-4006; 
TDD  (910)  547-4055. 

North  Dakota — Sharon  Jewell,  First  Interstate 
Tower  North,  633  17th  St.,  Denver,  CO 
80202-3607;  (303)  672-5414;  TDD  (303) 
672-5248. 

Ohio— Jack  E.  Riordan,  200  North  High  St.. 
Columbus.  OH  43215-2499;  (614)  469- 
6743;  TDD  (614)  469-6694. 

Oklahoma — Katie  VVorsham,  Murrah  Fed. 
Bldg.,  200  N\V  5th  St..  Oklahoma  City, 
OK  73102-3202;  (405)  231-4973;  TDD 
(405)231-4181. 

Oregon— lohn  G.  Bonham,  520  SVV  6th  Ave., 
Portland,  OR  97204-1596  (503)  326- 
7018;  TDD  *  via  1-800-877-8339. 

Pennsylvania — (Western)  Bruce  Crawford. 
Old  Post  Office  and  Courthouse  Bldg., 
700  Grant  St..  Pittsburgh,  PA  15219- 
1906;  (412)  644-5493;  TDD  (412)  644- 
5747. 


(Eastern)  John  Kane,  Liberty  Sq.  Bldg.,  105 

S.  7th  St.,  Philadelphia,  PA  19106-3392; 

(215)  597-2665;  TDD  (215)  597-5564. 
Puerto  Rico  (and  Caribbean) — Carmen  R. 

Cabrera,  159  Carlos  Chardon  Ave.,  San 

Juan.  PR  00918-1804:  (809)  766-5576; 

TDD  (809)  766-5909. 
Rhode  Island — Robert  Paquin,  Thomas  P. 

O'Neill,  Jr.,  Fed.  Bldg..  10  Causeway  St., 

Boston.  MA  02222-1092;  (617)  565- 

5343;  TDD  (617)  565-5453. 
South  Carolina — Louis  E.  Bradley.  Fed.  Bldg.. 

1835—45  Assembly  St..  Columbia,  SC 

29201-2480;  (803)  765-5564;  TDD  *  via 

l-«  00-877-8339. 
South  Dakota — Sharon  Jewell.  First  Interstate 

Tower  North.  633  17th  St.,  Denver.  CO 

80202-3607;  (303)  672-5414;  TDD  (303) 

672-5248. 
Tennessee — Virginia  Peck,  710  Locust  St.. 

Knoxville,  TN  37902-2526;  (615)  545- 

4393;  TDD  (615)  545-4559. 
Texas— (Northern)  R.  D.  Smith,  1600 

Throckmorton,  P.O.  Box  2905,  Fort 

Worth,  TX  76113-2905;  (817)  885-5483; 

TDD  (817)  885-5447. 
(Southern)  John  T.  Maldonado, 

Washington  Sq..  800  Dolorosa.  San 


Antonio,  TX  78207-4563;  (210)  229- 

6820;  TDD  (210)  229-6885. 
Utah — Sharon  Jewell,  First  Interstate  Tower 

North,  633  17th  St.,  Denver,  CO  80202- 

3607;  (303)  672-5414;  TDD  (303)  672- 

5248. 
Vermont — David  Lafond.  Norris  Cotton  Fed. 

Bldg..  275  Chestnut  St..  Manchester,  NH 

03101-2487;  (603)  666-7640;  TDD  (603) 

666-7518. 
Virginia — Joseph  Aversano,  3600  W.  Broad 

St.,  P.O.  Box  90331,  Richmond,  VA 

23230-0331;  (804)  278^503;  TDD  (804) 

278-4501. 
Washington — John  Peters,  Federal  Office 

Bldg.,  909  First  Ave.,  Suite  200,  Seattle. 

WA  98104-1000;  (206)  220-5150;  TDD 

(206)  220-5:85. 
West  Virginia — Bruce  Crawford,  Old  Post 

Office  &  Courthouse  Bldg..  700  Grant  St., 

Pittsburgh,  PA  15219-1906;  (412)  644- 

5493;  TDD  (412)  644-5747. 
Wisconsin — Lana  J.  Vacha,  Henry  Reuss  Fed. 

Plaza,  310  W.  Wisconsin  Ave.,  Ste.  1380. 

Milwaukee,  WI  53203-2289;  (414)  297- 

3113,  TDD  *  via  l-«0O-877-8339. 
Wyoming — Sharon  Jewell,  First  Interstate 

Tower  North,  633  17th  St.,  Denver,  CO 

80202-3607;  (303)  672-5414;  TDD  (303) 

672-5248. 
[FRDoc.  94-11214  Filed  5-5-94;  4:16  pm) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Changes  to  the  Hotel  and  Motel  Fire 
Safety  Act  National  Master  List 

AGENCY:  United  States  Fire 
Adiiiinistration.  FEMA. 
ACTION:  Notice. 


SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 
gives  notice  of  additions  and 
corrections/changes  to,  and  deletions 
from,  the  national  master  list  of  places 
of  public  accommodatior.s  which  meet 
the  fire  prevention  and  control 
guidelines  under  the  Hotel  and  Motel 
Fire  Safety  Act. 
EFFECTIVE  DATE:  June  9.  1994. 
ADDRESSES:  Comments  on  the  ma.stor 
list  are  invited  and  may  be  addressed  to 
the  Rules  Docket  Clerk,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW..  room  840.  Washington.  DC 
20472,  (fax)  (202)  646-4536.  To  he 
added  to  the  National  Ma.ster  List,  or  to 
make  anv  other  change  to  the  li.st,  see 
SUPPLEMENTARY  INFORMATION  belovv. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Ottoson.  Fire  Management  Programs 
Branch,  United  States  Fire 
Administration,  Federal  Emergency 
Management  Agency,  National 
Emergency  Training  Center,  16825 
South  Seton  Avenue,  Emmilsburg.  MD 
21727,(301)447-1272. 


SUPPLEMENTARY  INFORMATION:  Acting 
under  the  Hotel  and  Motel  Fire  Safety 
Act  of  1990.  15  U.S.C.  2201  note,  the 
United  States  Fire  Administration  has 
worked  with  each  State  to  compile  a 
national  master  list  of  all  of  the  places 
of  public  accommodation  affecting 
commerce  located  in  each  State  that 
meet  the  requirements  of  the  guidelines 
under  the  Act.  FEMA  published  the 
national  ma.ster  list  in  the  Federal 
Register  on  Tuesday,  November  29. 
1993.  58  FR  62718, 'and  published 
changes  approximately  monthly  since 
then. 

Parties  wishing  to  be  added  to  the 
National  Master  List,  or  to  make  any 
other  change,  should  contact  the  State 
office  or  official  responsible  for 
compiling  listings  of  properties  which 
comply  with  the  Hotel  and  Motel  Fire 
Safety  Act.  A  list  of  State  contacts  was 
published  in  58  FR  17020  on  March  31. 
1993.  If  the  published  list  is  unavailable 
to  you,  the  State  Fire  Marshal's  office 
can  direct  you  to  the  appropriate  office. 
Periodically  FEMA  will  update  and 
redistribute  the  national  master  list  to 
incorporate  additions  and  corrections/ 
changes  to  the  list,  and  deletions  from 
the  list,  that  are  received  from  the  State 
offices. 

Each  update  contains  or  may  contain 
three  categories:  "Additions;" 
"Corrections/changes;"  and 
"Deletions."  For  the  purposes  of  the 


updates,  the  three  categories  mean  and 
include  the  following: 

"Additions"  are  either  names  of 
properties  submitted  by  a  State  but 
inadvertently  omitted  from  the  initial 
master  list  or  names  of  properties 
submitted  by  a  State  after  publication  of 
the  initial  master  list: 

"Corrections/changes"  are  corrections 
to  property  names,  addresses  or 
telephone  numbers  previously 
published  or  changes  to  previously 
published  information  directed  by  the 
State,  such  as  changes  of  address  or 
telephone  numbers,  or  spelling 
corrections;  and 

"Deletions"  are  entries  previously 
submitted  by  a  State  and  published  in 
the  national  master  list  or  an  update  to 
the  national  master  list,  but 
subsequently  removed  from  the  list  at 
the  direction  of  the  State. 

Copies  of  the  national  master  list  and 
its  updates  may  be  obtained  by  writing 
to  the  Government  Printing  Office, 
Superintendent  of  Documents, 
Washington,  DC  20402-9325.  When 
requesting  copies  please  refer  to  stock 
number  069-001-00049-1. 

The  update  to  the  national  master  list 
follows  below. 


Datud:  May  4,  1994. 
Michael  B.  Hirsch, 

Acting  Genrml  Counsel. 
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Index 


Property  name 


PC  box/rt  #  street  address 


City 


State/zip 


Telephone 


Additions 


AK 

AK0040 

AR 

AR0053 
AR0054 
AR0055 

AZ 

AZ0173 
AZ0175 
AZ0180 

AZ0177 
AZ0178 
AZ0181 
AZ0179 

CA 

CA1106 
CA1105 
CA1104 

CA1107 
CA1108 
CAn09 
CA1110 
CA  ni  1 
CA1112 


Prudhoe  Bay  Hotel 

Comfort  Inn  

Comfort  Inn  

Best    Western    Governors 
Inn. 

Econo  Lodge  East 

Comfort  Inn  

Best     Western     at     Lake 
Powell. 

Comfort  Inn  

Willcox  Econo  Lodge  

Best  Western  Adot)e  Inn  ... 
Econolodge  

Comfort  Inn  Maingate  

Econolodge  Maingate  

Fnendship      Inn      Sunnse 
l^otet. 

Quality  Inn  Airport  

Sleep  Inn,  Barstow 

Quality  Inn  

Rodeway  Inn  

Comfort  Inn  Camarillo  

Canon  Suites  Inn  


Pouch  340004  Main  St  ... 

115  Barrow  Hill  Rd  

1210  Hwy.  62-65  N  

1501  Mernll  Dr  

3601  E.  Lockett  Rd  

1770  N.  Dysart  Rd  

208  N.  Lake  Powell  Blvd  . 

1578  W.  Thatcher  

724  N.  Bisbee  Ave  

1701  U.  Park  Drive  

1706  N.  Park  Dr  

2200  S.  Harbor  Blvd  

1570  S.  Hart)or  Blvd  

705  South  Beach  Blvd  ... 

4500  Pierce  Rd  

1861  W.  Mam 

7330  Eastern  Ave  

150  E.  Elm  St 

984  Ventura  Blvd  

34734  Pacific  Coast  Hwy 


Prudhoe  Bay  

Forrest  City 

Harrison  

Little  Rock 

Flagstaff 

Goodyear 

Page 

Safford  , 

Willcox  

Winslow  

WInslow  

Anaheim  

Anaheim  

Anaheim  

Bakersfietd 

Barstow 

Bell  Gardens 

Bishop 

Camanllo  

Capistrano  Beach 


AK  99734- 

AR  72335- 
AR  72601- 
AR  72211- 


AZ  86004- 
AZ  85338- 
AZ  86040- 

AZ  85546- 
AZ  85643- 
AZ  86047- 
AZ  86047 

CA  92802- 
CA  92802- 
CA  92804- 

CA  9.3308- 
CA  92311 
CA  90201- 
CA93514- 
CA93010- 
CA  92824- 


(907)  659-2449 

(501 )  633-0042 
(501)  741-7675 
(501)  224-8051 


(602)527-1477 
(602)  932-9191 
(602)  645-2578 

(602)  428-5851 
(502)  384^222 
(602)  289-4638 
(502)  289-4687 

(714)750-5211 
(714)  772-5721 
(714)  761-4200 

(805)  324-5555 
(619)  256-1300 
(310)  928-3452 
(619)  873-3564 
(805)  987-4188 
(714)  248-1316 
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Index 


CA 

CA1 

CA1 

CA1 

CA1 

CA1 

CA1 

CAl 


ni3 

114 
100 
115 
102 
115 
140 
139 


CA 


'1138 


CAlf117 
CAM  13 

CAing 

CA  1 122 

CAl  121 
CAI120 


CAl 


h23 


CA I n24 

CA  11125 
CA  126 
CAi*127 


CA 


128 


CA   129 


CA 


37 


CA  103 
CAl 101 
CAIISO 
CAIISI 

CAl 132 

I 
CA1133 
CA1134 
CA1136 

CT 

CTa244 
CTq243 

GA 

GA0268 
GAq269 

GAoasa 

GA0261 
GA0300 
GA0270 
GACi271 
GA0264 

GAQ272 
GACJ273 
GAQ297 
GAQ299 
GAQ296 
GA0274 
GA0298 
GA0290 
GA0294 
GA0265 
GA0263 
GA0292 

GA0275 
GA0267 
GA0276 
GA0289 

GA0277 
GA0278 
GA0r79 


Pfcp^iity  riame 


CoTiforl  Inn  CaslJic  

Ecopo  Lodge  

Patrio;  Inn  &  SuiTes 

P.odeway  Inn,  Duarte  

Besi  Western  Cordelia  Inn 

Krer,ont  Ooa!  V  'nn  

Chateau  By  Picadilly  Inn  ... 

Piccadilly  Inn  Hctei— Air- 
port. 

P!cca(j;lty  Inn  Hotels,  Stiaw 

EcooD  Ledge.  Gierxlale  .... 

Econo  Lodge 

Corrfcn  Inn  Long  Beach  ... 

Ccmforf  Inn  Towne  

Econo  Lodge 

Hil'ja-d  House  Hotel 

Mlpifas  Comfort  Inn  

Comfort  .  Inn  Del  Monte 
Beach. 

Rc-deway  Inn  

Comfort  Inn  Airport  S  

Comfort  Inn  

Comfort  Inn  

Econo  Lodge  

Best  Western  Inn  

Hotel  Nikko  San  FranciSco 

PacifK;  Heights  inn  

Rodeway  Inn  

Quality  Hotel  San  Fran- 
cisco Airpcrt  S. 

Econo  Lodge,  Thousand 
Oaks. 

Comfort  Inn  of  Turlock  

Comfort  Inn  

Thundert>ird  Lodge 


PO  box/rt  s  street  aodress 


Ramada  Hotel  lOO  East  River  Drive 

Quality  INn  Waterbury 83  Union  St  


31558  Casfaic  Road  

3978  E.  Castro  Valiey  Blvd 

2830  Iowa  Ave 

1533  E.  Huntimton  Df 

4373  Central  P\  

47031  Kato  Read 

5113E.  McKiniey  Ave 

5115  E.  McKinly  Ave 

2305  W.  Shaw  Ave  

1437  E.  Colorado  St  

439  W.  Manchester  Blvd  ... 
3201  E.  Pacific  Coast  Hwy 

4122  S.  Western  Ave  

;iS33  Washington  Blvd  .... 

&27  H.lgardAve  

66  S.  Main  Street 

2401  Dei  Monte  Ave  


55  Fairchlld  Drive  

2301  S.  Euclid  Ave  

3240  Mather  Field  Road  ... 

1818  El  Camino  Real 

9878  Magnolia  Ave  

6500  Redwood  Dr  

222  Mason  St 

1555  Union  St  

1460  Lombard  St  

4000  S.  El  Camino  Real  ... 

1425  Thousand  Oaks  BKd 

200  W.  Glenwood  

1282  W.  7th  St  

526  E.  Main  St  


Quality  Inn  Acworth 

Holiday  Inn  ALbany 

Courtyard  by  Marnotl  Ath- 
ens. 

Holiday  Inn  Athens 

Atlanta  Hilton  Northwest  ... 

Days  Inn  Atlanta 

Swiss  'O'  Tell  Atlanta  

Westin  Peachtree  Plaza 
HoteL 

Holiday  Inn  Augusta  

Sheraton  Augusta  

Quality  Inn  Brunswick  

Best  Western  Calhoun  

Quality  Inn  Cartersville 

Holiday  Inn  College  Park  .. 

Ramada  Inn  COIIege  Park 

Comfort  Inn  Columbus  

Econo  Lodge  Covington  .... 

Days  Inn  Forsyth 

Ramada  Inn  Jekyll  Island  .. 

Comfort  Inn  Kennesaw  

Travel  Lodge  Lake  Park  .... 
Welcome  Inn  McDonough  . 

Comfort  Inn  Newnan  

Fairfiekj  Inn  by  Marriott 
Perry. 

Davis  Inn  

Holiday  Inn  Richnwnd  Hill  . 
Holiday  irn  Rome  


4980  Cowan  Rd  .. 
2701  Dawson  Rd 
166  Finley  St  


Bioad  &  Hull  &  Lumpkin  St 

2055  S.  Park  PI  

300  Spnng  Street  

3391  Peachtree  Rd  NE  

210  Peachtree  SL  NE  

2155  Gordon  Hw^  

2651  Penmeter  Pkwy  

125  Venture  Dr 

2261  Hwy..41  NE  

235  Dixie  Avenue 

5010  Old  National  Hwy  

1419  Virginia  Ave  

3443  Macon  Rd 

10101  Alcovy  Rd 

1-75  &  Lee  Rd 

150  S.  Beachview  Dr  

3375       George       Busbee 
Pkwy. 

4912  Timber  Dr  

688  Hwy.  155  S  

1455  Hwy.  29  S  

110  Penmeter  Rd 


State  Park  Rd 

1-95  &  US  17Exrt  14 
»20US411  E 


City 


Casf.iic 

Castro  Valley 

Cofton  

Duarte  

Fairfield 

Fremont  

Fresno  

Fres.no  


F.-esno  

Glenda'e  

Inglewood  

Lor^  Beach  

Los  Angelss 

Lcs  Angeles 

Lcs  Angeles.  CA  904 

Mi!p:tas  

Monterey 


Mountain  View  .... 

Ontario 

Rancho  Corcc/a 

Redwood  dry  

Riverside 

Rohnert  Park  

San  Francisco  .... 
Jian  Francisco  .... 
San  Francisco  .... 
San  Mateo 


Thousand  Oaks 


Turlock 
Upland 
Yreka  .. 


East  Hartford 
Waterbury  


Acworth 
Alljany  .. 
Athens  . 

Athens  .. 

Atlanta  .. 

Atlanta  .. 

Atlanta  .. 

Atlanta  .. 


Augusta  

Augusta  

Brunswick  .... 

Calhoun  

Cartersville  ... 
College  Park 
College  Part* 
Columbus  .... 
Covington  .... 

Forsyth 

Jekyll  Island  . 
Kennesaw  .... 


Lake  Park  ... 
McDonough 

Newnan  

Perry  


Pine  Mountain 
Richmor>d  Hill 


Stale/zip 


CA  91384- 
CA  94545- 
CA  92324- 
CA  91010- 
CA  94585- 
CA9453&-7321 
CA  93727- 
CA  93727- 

CA  93711- 
CA  91205- 
CA  90301- 
CA  90604- 
CA  90C62- 
CA  90066- 
CA  90024- 
CA  95C35- 
CA  935-10- 

CA94043- 
CA91762- 
CA  95570- 
CA  94063- 
CA  92503- 
CA  94923- 
CA  94102- 
CA  94070- 
CA94123- 
CA  944C3- 

CA91362- 

CA  95380- 
CA  91785- 
CA  95098- 

CT  06108- 
CT  067C2- 

GA  30101- 
GA31707- 
GA  30601- 

GA  30603- 
GA  30339- 
GA  3030&- 
GA  30326- 
GA  30303- 


GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 


30909- 

30909- 

31525- 

30701- 

30120- 

30349- 

30337- 

31407 

30209- 

31029 

31527- 

30144- 


GA  31636- 
GA  30253- 
GA  30263- 
GA  31069- 

GA  31822- 
GA31324- 


Te'ephcne 


(505)295-1100 
(510)  527-83:'3 
(109)  788-9500 
'318)  30S-^44 
(707)  864-2029 
(510)490-2900 
(20£j  456-1413 
(209)251-6000 


(?03) 
(318) 
(310) 
(310) 
(213) 
(310) 
(310) 

(408) 

(■'15) 
(909) 
(916) 
(415i 
(509) 
(707) 
(415) 

(415) 
(415) 
(415) 


206-3850 
245-8367 
674-^535 
597-;374 
234-5200 
398-1651 
208-3345 
(  )- 
373-7100 

567-6£55 
986-3555 
363-3344 
599-9635 
687-3090 
534-7435 
394-1111 
775-3310 
673-0691 
341-0966 


(305)  496-0102 

(209)  568-3400 
(909)  985-3115 
(916)  842-4 JC-4 


(203)  528-9^03 
(203)  575-1500 

(404)  976-1922 
(912)  683-8100 
(706)  369-700'0 

(706)  549-J433 
(404)  953-9300 
(404)  523-1144 
(404)  265-6431 
(404)  659-1400 


(706) 
(706) 
(312) 
(706) 
(404) 
(404) 
(404) 
(706) 
(404) 
(912) 
(912) 
(404) 


737-2300 
855-8100 
265-4600 
629-1521 
386-0510 
761-4000 
768-7800 
568-3300 
786-4133 
994-2800 
635-2111 
424-7666 


Rome  I  GA  30161-6600 


(912)559-0110 
(404)  957-5858 
(404)  254-0089 
(912)  987^454 

(706)  663-2522 
(912)  766-3351 
(706)295-1100 
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Index 


GA0281 

GA0282 
GA0283 

GA0284 
GA0285 
GA0280 

GA0291 
GA0287 
GA0286 
GA0295 


HI 


lA 


HI0167 

I 

IA0119 
1A0120 
IA0121 

IA0114 

1A0122 
IA0115 

IA0116 

IA0123 
IA0118 

IA0124 
IA0105 
IA0125 
IA0117 

1A0126 


IL 

IL0497 
IL0490 
IL0496 

IL0491 
IL0492 
IL0493 

IL0489 

IL0494 
IL0495 

KY 

KY0394 
KY0395 

LA 
LA0102 

MA 
MA0243 

MA0240 

MA0239 
MA0241 

MA0242 

MA0238 
MA0237 


Property  name 


Villa  South  Motor  Inn 


Comfort  Inn  Savannah  

Hohday  Inn  Savannah  Mid- 
town. 

Radisson  Savannah  

Seventeen  Hundred  Inn  .... 

Days  Inn  St.  Simon's  Is- 
land. 

Comfort  Inn  Statesboro 

Holiday  Inn  Tifton  

Holiday  inn  Valdosta  

Comfort  Inn  Warner  Rob- 
ins. 

Kuhio  Village  Resort  


Comfort  In  of  Ames 

Econo  Lodge — Atlantic 

Comfort  Inn  Cedar  Rapids 

North. 
Residence  Inn — 

Desmoines. 

Comfort  Inn  Coralville  

Fairfield    Inn    By    Marriott 

Coralville. 
Fairfield    Inn    by    Marriott 

Dubuque. 
Comfort  Inn  Fort  Dodge  .... 
Fairfield    Inn    by    Marriott 

Muscatine. 

Comfort  Inn  Sioux  City  

Comfort  Suites  

Comfort  Suites  Urt)andale  . 
Fairfield    Inn    by    Marriott 

Waterloo. 
Best  Western  Quite  House 

Suites. 


Best  Western  Inn  

Quality  Inn  

Bestern   Western    Country 

View  Inn. 
Comfort  Inn,  Hospitality  Inc 

Comfort  Inn  

Clarion      International     at 

O'Hare. 
Summerfield  Suites — 

Schaumburg. 

Quality  Inn  

Vvaukegan  Comfort  Inn  


PO  box/'rt  #  street  address 


P.O.  Box  857.  725  S.  Har- 
ris St 

1016  E.  Hwy.  80  

7100  Abercom  St 

100  General  Mcintosh  Blvd 

307  E.  Presiaent  St 

1701  FredericoRd  

315  S.  Mam  St  

US  82  &  1-75  

1309  Saint  Augustine  Rd  .. 
95  S.  Hwy.  247  


2463  Kuhio  Ave 

1605  S.  Dayton  Rd  .... 

180  &  71  Exit  60  

5055  Rockwell  Dr.  NE 

11428  Forest  Ave 


City 


Sandersville 

Savannah  ... 
Savannah  ... 


Savannah  

Savannah  

St.  Simon's  Island 

Statesboro  

Tifton 

Valdosta 

Warner  Robins  .... 


Honolulu 


209  W.  9th 

214  9th  Street 


3400     Dodge     Street'Hwy 
20  W. 

2928  E.  5th  Ave  

305  Cleve;  Amd  St 

4202  S.  Lakeport 

11167  Hickman  Rd  

11167  Hickman  

2011  LA  Porte  Rd  


1 708       North 
Street. 


Highland 


Quality  Hotel  Riverview 
Comfort  Inn/'Erlanger  .... 


Econo  Lodge 


Best      Western      Terrace 

Motor  Lodge. 
Residence      Inn      Boston/ 

North  Shore. 

Econo  Lodge  

Best  Western  Chateau 


Best  Western  Tides 
Beachfront. 

Comfort  Inn  Airport  North  .. 

Quality  Inn  Fall  River/Som- 
erset 


1150  Roosevelt  Rd  

475  North  Bluff  Road  

P.O.    Box    163.   1-70   and 
Rte.  127. 

510  E.  Etna  Rd  

1821  W.  Reynolds  St  

6810  N.  Marnheim  Rd 

901  E.  Woodfield  Office  Ct 


10  W.  Roosevelt  Rd 
3031  Belvidere  


Ames  

Atlantic 

Cedar  Rapids 

Clive 


Coralville 
Coralville 

Dubuque 


Fort  Dodge 
Muscatine  . 

Sioux  City  . 
Urbandale  . 
Urbandale  . 
Waterloo  ... 


Williamsburg 


Broadview 
Collinsville 
Greenville 


666  W.  5th  St  

630  Donaldson  Rd 


58512  Tyler  Dr  

1650  Commonwealth  Ave  . 
51  Newbory  St.  Route  1   ... 

321  Broadway  

P.O.  Box  155.  1C5  Brad- 
ford St.  Ext. 

P.O.  Box  617,  837  Com- 
mercial St. 

100  Morns  St 

1878  Wilbur  Ave 


Ottawa  

Pontiac 

Rcsemont 


Schaumburg 


Villa  Park  ., 
Waukegan 


Covington 
Erianger  .., 


Slidell  

Boston  

Danvers  

Maiden 

Provincetown 

Provincetown 

Revere  

Somerset  


State/zip 


GA  31082- 

GA31408- 
GA  31406- 

GA31401- 
GA  31401- 
GA31522- 

GA  30458- 
GA  31794 
GA  31601- 
GA  31038 


HI  96822- 

lA  50010- 
lA  50022- 
lA  52402- 

lA  5032&- 

lA  52241- 
lA  52241- 

lA  52003-1213 

lA  50501- 
lA  52761- 

lA  51106- 
lA  50322- 
lA  50322- 
lA  50702- 

lA  52361- 


1160153- 
IL  62234- 
IL  62246- 

IL6135(>- 
IL61764- 
IL  60018- 

IL60173- 

IL60181- 
IL  60085- 

KY41011- 
Kr  41018- 

LA  70459- 

MA0213&- 

MA  01923- 

MA  02148- 
MA  02657- 

MA  02657- 

MA  02151- 
MA  02725- 


Telephone 


(912)  552-1234 

(912)  748-5242 
(912)  352-7100 

(912)233-7722 
(912)  236-7122 
(912)634-0660 

(912)  489-2626 
(912)  382-6887 
(912)  224-2381 
(912)  922-7555 


(308)  925-0641 

(515)232-0689 
(712)  243-4067 
(319)  395-8247 

(515)223-7700 

(319)  351-8144 
(319)337-8882 

(319)  588-2349 

(515)  573-3731 
(319)264-5506 

(712)  274-1300 
(515(275-1126 
(515)  276-1126 
(319)  234-5452 

(319)668-9777 


(703)  681-2550 
(518)34-4-7171 
(618)  664-3030 

(815)  433-9600 
(815)  842-2777 
(708)  297-8464 

(708)  519-6677 

(708)  941-9100 
(708)  623-1400 

(606)  491-1200 
(606)  727-3-100 


(504)641-2153 

(51 7)  566-6260 

(   )- 

(617)  324-8500 
(508)  487-1286 

(503)  487-1045 

(617)  324-1900 
(508)  678-4545 
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Index 


MA(jl?36 
MA(»35 

Ml 

MI0273 

I 
WIOTt'2 


MI0275 

MI0271 
MI0270 
MI0276 
MI0274 

MI0277 
MI0278 
MI0268 
MI0279 
WI02B3 

MI0284 

MI0269 
MI0267 
MI0266 
MI0?81 

Mlok2 
MI0264 
MI0280 
MI0265 

MN 

MN0235 

MN0237 
MN(i234 
MNa236 

NC 

NC0288 
NC0a84 

NCCI291 
NC0293 
NCa286 
NCa292 

NC0287 
NC0294 
MC0295 
NC0296 
NC0297 
NC0298 
NC0299 
MC0285 

NC0300 
NC0301 
NCO302 

NCO303 
NCO305 

NCa304 
MC03O6 
NCOQOS 
NC0309 


Property  name 


Frjenship  Inn  

Comfort  Inn  Woburn 


Comfort  Inn — Benton  Har- 
bor. 
Comfort  Inn  of  Cedarville  .. 

Quality  Inn  &  Convention 
Center. 

Comfort  Inn  of  Davison  

Comfort  Inn  

Quality  Inn  

Comfort  Inn  

Quality  Inn  

Quality  Suites  Hotel  

Comfort  Inn  

Quality  Inn  .: 

Best  Western — Troy/Madi- 
son Hts. 

Best  Western— Mt.  Pleas- 
ant Inn. 

Comfort  Inn  

Comfort  Inn  

Comfort  Inn  

Clarion  Inn — Metro  Airport 

Econo  Lodge 

Comfort  Inn  

Quality  Inn  

Comfort  Inn  Oakland/Pon- 
tiac  Airport. 

Best     Western     American 

Inn. 
Best    Western     University 

Inn. 
Best  Western  Quiet  House 

Suites. 
Best      Western      Soldiers 

Field. 


Comfort  Suites  

Fairfield    Inn    by    Marriott 

Asheville. 

Econo  Lodge  Canton  

Comfort  Inn  Coliseum  

Doubletree  Club  Hotel 

Quality      Inn      &      Suites 

"Crownpoint". 

Holiday  Inn  Baordeaux 

Comfort  Inn  South 

Comfort  Inn  

Comfort  Inn  

Comfort  Inn  

Econo  Lodge — Lenoir  

Comfort  Suites  

Fairfield    Inn    by    Marriott 

Lumberton. 

Econo  Lodge  

Comfort  Inn  East  

Quality  Inn/Sea  Oatel 

Comfort  Suites  

Comfort    Suites    Crabtree 
Hotel. 

Quality  Suites  Hotel  

Mid  Pines  Resort 

Comfort  Inn  StalesviHe 

Econo  Lodge  


PO  box/rt  #  street  address 


99  Main  St 

315  Misfiawum  Rd  

1598  Mall  Dr 

P.O.  Box  189.  210  W.  SR- 

134. 
1000  Orleans  Blvd  

10082  Lapeer  Rd  

621  Tecumseh  Rd 

1  West  9  Mile  Rd  

P.O.    Box    807,    1555    N. 
Stepfienson  Ave. 

5300  S.  Westnedge  

901  Delta  Commerce  Dr  ... 

29235  Budkingtiam  Dr  

16999  S.  Laural  Park  

1331  W.  14  Mile  Rd  

5770  E.  Pickard  St  

11539  O'BrianCt  

1314  U.S.  31  

1700  Yeager 

31200   IndusUial   Express- 
way. 

23300  Telegraph  Rd  

11401   

32035  Vandyke  

7076  Highland  Rd  

3924  Axcelsion  Blvd 

2600  University  Ave.  SE  ... 

725  Withers  Harbor  Dr 

401  SW  6th  St 

809  Brevard  Road 

31  Airport  Park  Drive  

55  Buckeye  Cove  Rd  

4416  S.  Tryon  

895  West  Trade  Street 

2501  Sardis  Road  North  ... 

1707  Owen  Dnve  

1602  Mechanical  Blvd 

2001  Veasley  Street 

301  SE  Greenville  

200  W.  N&Nber  Road  

206  Blowing  Rock  Blvd  

215  Wintergreen  Drive  

3361  Lackey  Street  

Rt  1.Box68A 

US  74E  &  SR  51  

7123  South  Virginia  Dare 
Trail. 

218  E.  Front  Street  

3908  Arrow  Dnve  

4400  Capital  Blvd 

1010  Midland  Road 

1214  Greenland  Street 

1220  W.  15th  Street 


City 

West  Dennis 

Wobum  

Benton  Hartwr  .. 

Cedarville 

Coldwater  

Davison 

Dundee  

Hazel  Park 

Iron  Mountain  ... 

Kalamazoo 

Lansing  

Livonia  

Livonia  

Madison  Heights 

Mt.  Pleasant  

New  Buffalo 

Petoskey 

Port  Huron  

Romulus  

SouthfiekJ 

Utica  

Warren  ,... 

Waterford 

Minneapolis  

Minneaipolis  

Red  Wing 

Rochester  

Asheville  

Asheville  

Canton  

Charlotte 

Charlotte  

Charlotte  

Fayetteville  

Gamer  

Greensboro 

Greenville  

Kinston 

Lenoir 

Lumberton  

Lumberton  

Marion 

Matthews  

Nags  Head  

New  Bern 

Raleigh  

Raleigh  

Southern  Pines  .. 

Statesville  

Washington 


State/zip 


MA  02670- 
MA  01801- 

Ml 49022- 

Ml  49719- 

Ml  49036- 

Ml  48423- 
Ml  48131- 
Ml  48030- 
Ml  49801- 

Ml  49008- 
MI48917- 
MI43154- 
MI48154- 
Ml  48071- 

Ml  48858- 

MI49117- 
Ml  49770- 
Ml 48060- 
Ml 48174- 

Ml  48034- 
Ml  48317- 
Ml  48093- 
Ml  48327- 


MN  55416- 
MN  55414- 
MN  55066- 
MN  55902- 


NC  28806- 
NC  28732- 

NC  28785- 
NC28217- 
NC  28202- 
NC  28227- 

NC- 

NC  27529- 
NC  27262- 
NC  27858- 
NC  28501- 
NC  28645- 
NC  28358- 
NC  28258- 

NC  28752- 
NC28105- 
NC  27959- 

NC  28560- 
NC  27612- 

NC  27604- 
NC  28387- 
NC  28677- 
UC  27889- 


Telephone 


(508)  394-6603 
(617)935-7666 

(616)925-1880 

(906)  484-2266 

(517)278-2017 

(313)658-2700 
(313)  529-5505 
(810)  399-5800 
(906)  774-5505 

(616)  382-1000 
(517)  886-0600 
(313)  458-7111 
(313)  454-0050 
(310)  583-7000 

(517)  772-1101 

(616)469-4440 
(616)  347-3220 
(810)  982-5500 
(313)728-2800 

(313)358-1800 
(313)  739-7111 
(313)  264-0100 
(313)666-«555 


(612)927-0133 
(612)  379-2313 
(612)388-1577 
(507)  288-2677 


(704)  665-^000 
(704)684-1144 

(704)  643-0200 
(704)  525-0456 
(704)  347-0070 
(704)  845-2810 

(910)  323-0111 
(919)  779-7888 
(910)294-6220 
(919)  756-2792 
(919)  527-3200 
(704)  754-0731 
(919)  739-8800 
(910)  739-8444 

(704)  659-7940 
(704)  847-5252 
(919)441-7191 

(919)  636-0022 
(919)  782-6868 

(919)876-2211 
(910)  692-2114 
(704)  873-2044 
(919)  946-7781 
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Index 


NC031 1 
NC0310 
NC0312 

NJ 

N JO 154 
NJ0165 
NJ0163 
NJ01G6 
NJ0167 
NJ0163 
NJ0152 
NJ0161 
NJ0169 
NJ0175 
r4J0170 
NJ0171 
NJ0176 
NJ01 74 
NJ0172 
NJ0173 

NY 

NY0559 
NY0560 
NY0561 
NY0562 
NY0563 
NY0554 

NY0565 
NY0557 
r4Y0566 

NY0558 
NY0567 
NY0568 
NY0569 
NY0571 
NY0570 

OH 

OH0524 
OH0525 

OH0526 

OH0527 

OH0513 
OH0529 
OH0530 

OH0531 
OH0514 
OH0515 
OH0516 
OH0517 
OH0518 
OH051 1 

OH 05 19 
OH0520 

OH0533 
OH0521 
OH0522 
OH0532 
OH052a 

sc 

SC0194 
SC0193 


Property  name 

Quality  Inn  

Comfort  Inn 

Sleep  Inn  of  Yadkinvilie  .... 

Comfort  Inn  NortN  

Econo  Lodge 

Frie-dship  Inn  

EcG.no  Lodge 

Eccno  Lodfje  Cardiff  

Eco.-'o  Ledge  

Holiday  Inn  Livingston 

Howard  Jofinson  Lodge  .... 
Clarion  Hotel  At  Mt  Laurel 
Eccno  Lodge — Mt  Laurel  .. 

Comfort  Inn  Victonan  

Comfort  Inn  

Comfort  Inn  

Comfort  Inn  West  

Ecor.o  Lodge  

Spring  Lake  Comfort  Inn  ... 

Comfort  Inn — Albany 

Econo  Lodge  

Clifton  Park  Comfort  Inn  ... 
Darien  Lakes  Econo  Lodge 
Econo  Lodge — HIcksv.lle  .. 
Econo  Lodge  Lake  George 

Motel. 

Comfort  Inn  Lockport  

Ramada  Plaza  Hotel  

Quality  Hotal  by  Journey's 

End. 

The  Drake  Swissotel  

Econo  Lodge — Oswego  .... 

Comfort  Inn  Ptainview  

Comfort  Inn  

Comfort  inn  Airport 

Econo    Lodge    Rochester 

South. 

Embassy  Suites  

Best  Western  Bellevue  Re- 
sort Ina 

Best  Western  Mariemont 
Inn. 

Holiday  Inn  Cincinnati 
North. 

Quality  Inn  

Glidden  House  

Residence  Inn  tjy  Marriott 
Columbus  East 

Sfieraton  Suites 

Comfort  Inn  Dayton 

Comfort  Inn  

Econo  Lodge  

Fairfield  Irin  Fairtxim 

Hampton  Inn  Fairt)orn 

Clarion  Carriage  House 
Inn. 

Comfort  Inn  Manon  

Comfort  Inn  Cedar  Point 
South. 

Howard  Johnson  

Comfort  Inn  

Rodeway  Inn  Cedar  Point  . 

Comfort  Inn  

Quality  Inn  East 

Econo  Lodge 

Ecorx)  Looge  South  


PO  box/'rt  tt  street  address 


US  421  &  268  Bypass  

1 636  Carolina  Avenue  

Sharon  Drive  

405  E  Absecon  Btvd  

328  WHP  Route  30 

216  E  Roate  30 

145  0!dTuc>,ahoe  Rd 

6541  Black  Horse  Pike  .... 
395  Washington  Ave 

550  W  MT  Plv^asant  Ave  .. 

750  Highway  35  

915  Route  73  N 

611  Fellowship  Rd  

6817  Biack  Horse  Pike  .... 

101  E  9th  Ave  

1-287  &  Stelton  Rd 

7C95  Black  Horse  Pike  .... 

5309  Hw7  33  &  34  

19C9  Hwy  35  

1606  Central  Avenue  

Rt.  1 1 .  Upper  Court  Street 
41  Fire  Rd,  OW  Rt.  145  ... 

8493  Rt  77  

429  Duffy  Ave  

431  Canada  St 

551  S.  Transit  St  

Or>e  Ramada  Plaza 

3  East  40th  Street  

44  Park  Ave.  at  56th  £t  ... 

20  Hickory  Park  Rd 

333  S.  Service  Rd 

411  Routes  

395  Buell  Rd 

940  Jefferson  Street 

3775  Park  East  Dr  

1120  Main  St 

6880  Wooster  Pike 

2235  Sharon  Rd 

1717  Glendale  MiHord  Rd 

1901  Ford  Dr 

2084  S.  Hamilton  Rd 

201  HutchirKon  Ave 

7125  Miller  Ln  

1900  N.  Clinton  St 

5151  Rt.  127  N 

2500  Paramount  PI  

2550  ParanTOunt  PI  

301  Broadway  Ave 

256  Jamesway  

11020  Milan  Rd 

775  Hebron  Rd 

7525  US  23  

2905  Milan  Rd 

4949  ParV  Ave.  W 

28600  Ridgehilte  Dr 

1153  S.  Main  St  

1-95  and  US  76 


City 


State/zip 


Teleohone 


Wilkesboro 

Wilmington 

Yadkinvilie  

Absecon 

Absecon 

Absecon 

Buena  

Card.tf  

Canstadt  

Livingston  

Middlatown  .... 

Mt  Laurel  

Mt  Lau'Ol  

Pteasantville  .. 
Runnemede  ... 
So  Plainfield  .. 
W  Atlantic  City 

Wall 

Wail 

Albany 

Binghamton  ... 
Clitton  ParV  .... 

Corfu 

Hicksville 

Lake  George  .. 

Lockport 

New  Rochelle 
New  York 

New  Yo'k 

Oswego  

Plainview  

Plattstxirgh  .... 

Rochester  

Rochester  

Beachwood  ... 
Believue 

Cincinf^atj 

Cincinnati 

Cincinnati •. 

Cleveland 

Columbus  

Columbus  

Dayton  

Defiance  

Eaton  

Fairtx>rn  ......... 

Fairbom  

Lorain 

Marion 

Milan 

Newark  

Piketon 

Sandusky  

Seville 

Wickliffe  

Bishopvilte  .... 
Florence 


NC  28697- 
NC  27889- 
NC  27055- 


NJ 
NJ 
NJ 

NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
Hj 
NJ 
NJ 
NJ 
NJ 


08201- 
08201- 
08201- 
03310- 
08232- 
07072- 
07039- 
07748- 
02054- 
03054- 
C8232- 
06078- 
07080- 
08232- 
C/727- 
07719- 


Uy  12205- 
NY  13904- 
NY  12065- 
NY  14036- 
NY  11801- 
NY  12845- 

NY 14094- 
NY  10801- 
NY  10015- 

NY  10022- 
NY  13827- 
NY  11803- 
NY  12901- 
NY  14624- 
NY  14623- 


OH  44122- 
OH  44811- 

OH  45227- 

OH  45241- 

OH  45215- 
OH  44106- 
OH  43232- 

OH  43235- 
OH  45414- 
OH  43512- 
OH  45320- 
OH  45324- 
OH  45324- 
OH  44052- 

OH  43302- 
OH  44846- 

OH  43055- 
OH  45661- 
OH  44870- 
OH  44273- 
OH44092- 

SC  2S010- 
SC  29501- 


(910)667-2176 
(919)946-4444 
(9^0)679-5000 


(003) 
(509) 
(509) 
(6(^3) 
(509) 
(201) 
(201) 

(90^) 

(609) 
(&D9) 
(609) 
(609) 
(903) 
(609) 
(908) 
(90£) 


(518) 
(607) 
(513) 
(716) 
(516) 
(518) 


646-5000 
652-33C0 
652-C904 
697-9000 
4&4-eS00 
93S--C00 
994-3500 
671-3400 
234-7300 
7,-^2--.319 
646-8380 
939-6700 
55 1-4 433 
645-1818 
938-3110 
449-6145 

£69-5327 
775-3443 
373-0222 
59^-4681 
433-3900 
668-2689 


(716)  434-4411 
(914)576-3700 
(212)447-1500 

(212)  421-0900 
(507)  687-90C0 
(516)  694-6500 
(513)  562-2730 
(716)  436-4400 
(716)  427-2700 


(216)  765-8066 
(419)  483-5740 

(513)  271-2100 

(513)  771-0700 

(513)  771-5252 
(216)  231-8900 
(614)  864-^344 

(614)  435-0004 
(513)  890-9995 
(419)  784-4900 
(513)  456-5959 
(513)427-0800 
(513)42&-6505 
(216)246-5767 

(614)  389-5521 
(419)  499-4681 

(614)  522-3191 
(614)  289-3000 
(419)625-1291 
(216)  769-4949 
(216)585-0600 

(803)  428-3ZC0 
(803)  662-7712 
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Index 


SC6201 
SC0200 

SC0195 
SC0191 
SC0202 

SC0190 
SC0199 
SCO 189 

SCO 196 
SC0197 

TX 

TX0445 

TX0447 
TX0449 
T>|(|450 
TX0448 

II      VA 

VA0532 
VA0533 

I  WA 

WA0236 
WA0238 
WA0239 

wi0235 

Wl 

WI0200 
WI0199 

Wlp198 

WY 
WY0084 


AR 

AR0023 

AZ 

AZD1 76 
AZ0079 

CA 

CA0980 
CA071 1 
CA0874 

CA0532 
CA0659 

CA0913 

CA0395 
CA0447 

CA0213 

CA0973 

CA0883 
CA1135 


Property  name 


Econo  Lodge  

Comfort      Inn      Executive 
Center. 

Quality  Inn  Hayward 

Comfort  Inn  

Comfort  Inn  


Comfort  Inn  .. 
Comfort  Inn  .. 
Econo  Lodge 


Ridgeland  Comfort  Inn  

Econo  Lodge  Summerville 

Arlington  Marriott 


Fairfield  Inn  by  Marriott  Ar- 
lington. 

Residence  Inn  Fort  Worth 
River  Plaza. 

Best  Western  Midlothian 
Inn. 

Best  Western  Continental 
Inn  Motel. 


Best  Western  Manassas  ... 
Best  Western  Ce  iter  Inn  .. 

Econo  Lodge  of  Sequim  ... 

Comfort  Inn  Broadway  

Best  Western  Tacoma  Inn 

Copperfields. 
Comfort  Inn  


Residence  Inn  Appleton  .... 
Pflster  Hotel 

Skyline  Motel 

Comfort  Inn  Buffalo  


PO  box/rt  »  street  address 


401  Goose  Creek  Blvd 
540  Pleasanttxjrg  Dr  ... 


50  Orchard  Par1<  Or 

2  Tanglewood  Dr 

PO  Box  57.  1-95  and  Hm. 

261.  Exit  119. 

1147  Wilson  Rd 

3671  St.  Matthevre  Rd  

Rt.   1   Box  1820.  1-77  Exit 

65  and  Hvv7.  9. 
Hwy.  278  and  1-95  Exit  21 
110  Holiday  Dr  

1500    Convention    Center 

Dr. 
2500  E.  Lamar  


1701  S.  University  Dr 

220  N.  Hwy.  67  

9735  IH-35  N  


8640  Mathis  Avenue  

One  Best  Square  (US  13) 


801  E.  Washington 
6309  E.  Broadway  ., 
8726  S.  Hosmer  St 


13207  NE  20th  Ave 


310  Metro  Dr  

424  East  Wisconsin  Ave- 
nue. 
804  North  Lake  Avenue  .... 

65  Hv^.  16  E   


City 


Goose  Creek 
Greenville  


Greenville  

Hilton  Head  Island 
Manning 


Newberry  .... 
Orangeburg 
Richbury  


Ridgeland  ... 
Summerville 


Arlington  

Arlington  

Fort  Worth  .. 
Midlothian  ... 
San  Antonio 


Manassas 
Norfolk  


Sequim  . 
Spokane 
Tacoma  .. 


Vancouver 

Appleton  ... 
Milwaukee  . 


Phillips 
Buffalo 


Corrections/Changes 


Econo  Lodge  W.  Memphis 

Quality  Inn  

Rodeway  Inn  of  Scottsdale 

The  Kawada  Hotel  

Qualrty  Suites  

Comfort  Suites  Mission 
Valley. 

Econo  Lodge  

Quality  Suites  San  Diego 
North. 

Quality  Hotel  and  Con- 
ference Center. 

Quality  Suites  Santa  Ana  .. 

Quality  Suites  Orange 
County  Airfxjrt. 

Ramada  Grand  Avenue 
Hotel. 

Quality  Suites  Silicon  Val- 
ley. 

Comfort  Suites  

Comfort  Inn  


2315  S.  Service  Rd 


1400  E.  Arvjy  Devine  Ave 
7110  E.  Hubbell  


200  S.  Hill  St  

651  Five  Cities  Dr  ........ 

631  Camino  Del  Rio.  S 

3880  Greenwood 

98S0  Mira  Mesa  Blvd  ... 


1101  Van  Ness  Ave 


2620  Hotel  Terrace  Dr 
2701  Hotel  Terrace  Dr 


2726  S.  Grand  Ave 
3100  Lakeside  Dr  ... 


121  E.  Grand  Ave  

1185    Admiral    Callaghan 
Lane. 


West  Memphis 


Kingman  .. 
Scottsdale 


Los  Angeles  .. 
Pismo  Beach 
San  Diego 


San  Diego  , 
San  Diego 


San  Francisco 


Santa  Ana 
Santa  Ana 


Santa  Ana  .. 
Santa  Clara 


State/zip 


SC  29445- 
SC  29607- 

SC29615- 
SC  29928- 
SC29102- 

SC29108- 
SC29115- 
SC  29729- 

SC  29936- 
SC  29483- 

TX  76011- 
TX  76006- 
TX  76107-6535 
TX76065- 
TX  78233- 


VA  22 11 0-0000 
VA  23502-COOO 

W A  98382-1570 
WA99212- 
WA  98444- 

WA  98686- 

WI54915- 
Wl 53202- 

Wl  54555- 
WY  82834- 


South  San  Francisco 
Vallejo 


AR  72301- 

AZ  85401- 
AZ  85251 - 

CA  90012- 
CA  93449- 
CA  9210&- 

CA92110- 
CA  92131- 

CA9410&- 

CA  92705- 
CA  92705- 

CA  92705- 

CA  95054- 

CA  94080- 
CA  94591- 


Telephone 


(803)  797-8200 
(803)  271-0060 

(803)  297-9000 
(803)  842-6662 
(303)  473-7550 

(603)  276-1600 
(803)  531-9200 
(803)  789-3000 

(803)  726-2121 
(803)  875-3022 

(817)261-8200 
(817)649-5800 
(817)870-1011 
(214)  775-1891 
(210)  655-3510 


(703)  368-7070 
(804)  461-^600 

(206)  683-8790 
(509)  535-7185 
(206)  535-2880 

(206)  574-60C0 

(414)  954-0570 
(414)  273-6222 

(715)339-3086 
(307)  684-9564 


(501)  732-2830 

(602)  753-4747 
(602)  946-3456 

(213)  621^455 
(805)  773-3773 
(6 1 9)  294-3444 

(619)  543-9944 
(619)  530-2000 

(415)776-6200 

(714)  956-5200 
(714)  957-9200 

(714)  966-1955 

(408)  748-9800 

(415)509-7766 
(707)  64&-1400 
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Index 


CT 

CT0211 
CT0072 

GA 

GA0001 
GA0260 

GA0003 

GA0301 
GA0302 
GA0124 
GA0256 
GA0020 

GA0266 
GA0304 
GA0121 

GA0293 

GA0017 
GA0224 
GA0089 

GA0088 
GA0303 
GA0176 
lA 

IA0055 

IA0007 

IA0076 

IA0020 
IA0003 

IL 

IL0009 
IL0099 
IL0459 
IL0439 
IL0482 
IL0481 

KY 

KY0042 

KY0064 
KY0077 

KY0112 
KY0120 

KY0236 
KY0291 
KY0313 

Ml 

MI0244 

MN 
MN0014 

NC 

NC0126 

NE 

NE0045 


Property  name 


Quality  Inn 
Quality  Inn 


Super  8  Motel  Albany  

Holiday  Inn  Athens  Court- 
yard. 
Atlanta  Marriott  Marquis  .... 

B.W.  Bradbury  Suites 

B.W.  Bradbury  Suites 

Ramada  Inn  Cordele 

Glennville  Inn  

Courtyard  by  Marnott  At- 
lanta Airport  North. 

Welcome  Inn  Macon  

B.W,  Bradbury  tnn 

Peachtree  Executive  Corv 
ference  Center. 

Econo  Lodge  Richmond 
Hill. 

Charter  House  Inn 

Kings  Bay  Lodges  

King  &  Prince  Beach  Re- 
sort. 

Hyatt  Regency  Savannah  . 

B.W.  Bradbury  Suites 

Shoney's  Inn  Valdosta  

Best       Western        Metro 

Omaha. 
Best    Western    Demson's 

Inn. 
Best  Western  Des  Momes 

West  Exect.  Cntr. 

Days  Inn  Ottumwa  

Best    Western    Norseman 

Inn. 


Econo  Lodge  

Econo  Lodge  Motel  

Comfort  Suites  Manon  

Peoria  Comfort  Suites  

Residence  Inn — Peona  .... 
Residence  Inrv— Rockford 


PO  box/rt  »  street  address 


Comfort  Inn— Elizabeth- 
town. 

Best  Western  Parkside  

Econo  Lodge  of  George- 
town. 

Ecorx)  Lodge  

Best  Western  Luxbury 
Hotel. 

Best  Western  Kastle  Inn  ... 

Quality  Inn  

Best  Western  Motel 


The  Friendship  Inn 


Newton  Rd  .... 
404  Bndge  St 


2444  N.  Slappey  Blvd 
Hull  &  Wray  Sts 


265    Peachtree   Ctr.    Ave. 
NE. 

4500  Cir.  75  Pkwy 

1062  Claussen  Rd  

2016  I6th  Ave.  E  

812  N.  Main  St  

3399  International  Blvd  


4709  Chambers  Road 
5985  Oaktxook  Pkwy  . 
2443  Hwy  54  W  


1-95  &  US  17 


2710  Osborne  Rd 
603  San  Bar  Dr  ... 
201  Arnold  Rd  


Two  W.  Bay  St  

2060  Crescent  Centre  Btvd 
1828  W.  Hill  Ave  


City 


3537  W.  Broadway 

502  Boyer  Valley  Road 
11040  Hickman  Rd  


206  Church  St 
3086  220th  St  . 


810  W.  Lincoln  

1205  N.  Keller  Dr  

2608  W.  Main 

4021  War  Memorial  Dr 

4201  N.  War  Memorial  Dr 
7542  Cotosseum  Dr  


122  N.  Mam  St 


80  Chenautt  Road 
3075  Pans  Pike  .... 


The  Thunderbird  Hotel  and 
Convention  Center. 

Econo         Lodge — Crystal 
Coastal. 

Best  Western  White  House 
Inn. 


2916  Ft.  Campbell  Blvd 
1005  New  Moody  Ln 


Hwy  25  S 

438  S.  Dixie  Blvd 
Lakeview  Drive  .... 


09817  M-140  Hwy 
2201  E.  78th  St  


3410  Bndges  St 


Danbury 
Groton  ... 


Albany  . 
Athens 

Atlanta 


Atlanta  .... 
Augusta  .. 
Cordele  ... 
Glenrtville 
Hapeville  . 


Macon  

Nofcross  

Peachtree  City 

Rrchrrxjnd  Hill  . 


Saint  Mary's 

Saint  Mary's 

Saint  Simon's  Island  . 


State/zip 


CT  06810- 
CT  06340- 

GA31702- 
GA  30603- 

GA  30303- 

GA  30339- 
GA  30907- 
GA  31015- 
GA  30427- 
GA  30354- 

GA31206- 
GA  3009S- 
GA  30269- 

GA31324- 

GA31558- 
GA  31558- 
GA  31522- . 


Savannah  GA  31401- 


Tucker  ... 
Valdosta 


Council  Bluffs 

Denison  

Des  Moines  .. 


Ottumwa 
Williams  . 


Charleston 
Effingham  . 

Maron  

Peofia  

Peoria  

Rockford  .. 


Eiizabethtown 


305  N.  Fort  Crook  Rd 


Frankfort  

Georgetown 

Hopktnsville 
La  Grange  .. 


Mt.  Vernon 

Radcliff 

Shepherdsville 

South  Haven  ... 

Bloomington  .... 


Morehead  City 


Bellevue 


GA  30084- 
GA  31601- 

lA  51501- 

lA  51442- 

lA  50325- 

lA  52502- 
lA  50271- 

IL  61920- 
IL  62401- 
IL  62959- 
IL  61614- 
IL  61614- 
IL61107- 

KY  42701- 

KY  40601- 
KY  40324- 

KY  42240- 
KY  40031- 

KY  40456- 
KY40160- 
KY  40165- 

Ml 49090- 

MN  55425-1228 

NC  28557- 

NE  68005- 


Telephone 


(203)  748-6677 
(203)  445-8141 

(912)  888-8388 
(706)  549-4433 

(404)  521-0000 

(404)955-9919 
(706)  73vV4656 
(912)  273-5000 
(912)  654-3407 
(404)  559-1043 

(912)  781-6680 
(404)662-8175 
(404)  487-2000 

(912)  756-33  ■'2 

(912)  882-6250 
(912)  882-8900 
(912)  638-3631 

(912)  238-1234 
(404)496-1070 
(912)244-7711 


(712)  328-3171 

(712)  263-5081 

(515)  278-5575 

(515)682-8131 
(515)854^2281 


(217)  345-7689 
(217)  347-7132 
(618)997-9133 
(309)  688-3800 
(309)  681-9000 
(816)227-0013 

(502)  759-3030 

(502)695-6111 
(502)  863-2240 

(502)  B86-5242 
(502)  222-5500 

(606)256-5156 
(502)  351-8211 
(502)  543-7097 

(616)637-5141 

(612)854-3411 


(919)  247-2940 


(402)  293-1600 
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Index 


NE0003 

I      NJ 

N JO 134 
N JO 144 

NJ0100 

NJ0020 
NJ0042 

I      NY 

N>il63 

NYOOG? 

NY0533 

NY0162 
NY0270 
NY0159 
NY0212 
NY0513 

OH 

OHOOn 

OH0 172 

OH0212 
OH0512 
OH0263 
OH0352 
OH0255 
OH0528 

OH0132 
OH0169 
OH0355 

OH0328 

OH0294 

OH0339 
OH0305 
OH0379 
OH0489 
OH0091 
OH0050 
OH0014 
OHCW45 
OH0018 
OH0437 
OH0109 

OH0421 

OH0413 

OH0131 

OH0479 
OH0321 

sc 

SC0192 

SC0198 
TX 

TX00446 


Property  name 


Best  Western— Central  Ex- 
ecutive Center. 

Econo  Lodge  

Best  Western/Fairfield  Ex- 
ecutive Inn. 

Radisson  Hotel  &  Suites 
Fairfield. 

Quality  Inn 

Qualify  fnn 


Econo  Lodge 
Comfort  Inn  .. 


Econo     Lodge     Syracuse 
Liverpool. 

Econo  Lodge  

Inn  at  Saratoga  

Econo  Lodge  

Hotel  Syracuse 

Westchester  Marriott 

Ohio  University  Inn 


Aurora  Inn  Operating  Prtn 

LP. 

Angel  Motel  

Comfort  Inn  

Cincinnatian  Hotel  

Garfield  House  

Westin  Hotel  Cincinnati 

Courtyard       by       Marriott 

Cleveland. 

Jay  Hotel  

Ritz  Carlton  Hotel 

Comfort  Inn  

Courtyard  by  Marnott  Co- 
lumbus Downtown. 

German  Village  Inn  Motel 
Inc. 

Holiday  Inn  Worthinton 

Trueman  Club  Hotel 

Daytonian  Hilton 

Wright  Motel  

Fountain  Inn  Motel  

Golden  Lamb 

Inn  at  Cedar  Falls  

Comfort  Inn  

Lafayette  Hotel  Inc 

Inn  at  Honey  Run 

Bryan  Montpelier  Holiday 
Inn. 

Comfort  Inn  Cedar  Point 
Maingate. 

Sandusky  Cedar  Point 
Travelodge. 

Residence  Inn  by  Marriott 
Cleveland  Westlake. 

Wooster  Inn 

Worthjngton  Inn 


Comfort  Inn  .. 
Econo  Lodge 


Courtyard       by       Marriott 
Houston/North  Loop. 


PO  box/'rt  «  street  address 


3650  S.  72nd  St.  at  I--80 


187  Route  130  N 
216-234  Rt46E 


6S0  Rt  46  E 


10  Polito  Ave 
815Rt37W  . 


2303  N.  Tnphammer  Rd  ... 
PO    Box    3296    2800    N. 

Mam  St.  Ext. 
401-407  7th  N.St 


200  Robert  Dann  Or . 

231  Broadway  

Rt59 

500  S.  Warren  St  

670  White  Plains  Rd 


PO  Box  713  331  Richland 

Ave. 
POBox  197Rt82&306  .. 

1024  N.  Mam  St  

5345  Broodmoor  Cir.  NW  . 

601  Vine  St  

2  Garfield  PI  

Fountainview  Square  S 

3695  Orange  R 


2515  Jay  Ave  

1515  W.  3rd  St 

1221    E.   Dublin   Granville 

Rd. 
35  W.  Spnng  St 

920  S.  High  St 


175  Hutchinson  Ave  

900  E.  Dublin  Granville 

11  S.  Ludlow  St 

18  S.  Broad  St  

225  Maple  Ave  

27  Broadway  

21190  SR  374  

855  Comfort  Plaza  Dr  .. 

101  Front  St  

6920  CR  203 

RR3  


1711  Cleveland  Rd 

5906  Milan  Rd 

30100  Clemens  Rd 

810  E.  Wayne  Ave  . 
649  High  St  


Rtl.  Bx  1058  1-26  Hv^  56 

Exit  52. 
1057SnidersHwy 

2504  North  Loop  West 


City 


Omaha 


Bordentown 
Fairfield 


Fairfield 


Lyndhurst  ... 
Toms  River 


Ithaca 

Jamestown 

Liverpool  .... 


Painted  Post 

Saratoga  Spnngs 

Spring  Valley  

Syracuse 

Tarrytown 


Athens 
Aurora  . 


Bowling  Green 

Canton  

Cincinnati 

Cincinnati 

Cincinnati 

Cleveland 


Cleveland  . 
Cleveland  . 
Columbus 

Columbus  , 

Columbuo  , 

Columbus  . 
Columbus  . 

Dayton  

FairtX)rn  .... 
Lakeside  ... 
Lebanon  .... 

Logan  

Mansf;eld  .. 

Marietta 

Millersburg 
Montpelier  . 


Sandusky 
Sandusky 
Westlake  . 


Wooster  

Worthmgton 

Clinton  

Waltert»ro  .. 


Sta»e/zip 


Houston 


NE  68124-3586 


NJ  08505- 
NJ  07004- 

NJ  07004- 

NJ  07071- 
NJ  08755- 

NY  14350- 
NY  14701- 

NY  13088- 

NY  14S70- 
NY  12866- 
NY  10977- 
NY  13202- 
NY  10591- 

OH  45701 - 

OH  44202- 

OH  43402- 
OH  44709- 
OH  45202- 
OH  45202- 
OH  45202- 
OH  44122- 

OH  44113- 
OH  44113- 
OH  43279- 

OH43215- 

OH  43206- 

OH  43235- 
OH  43229- 
OH  454C2- 
OH  45324- 
OH  43440- 
OH  45C3&- 
OH43138- 
OH  44904- 
OH  45750- 
OH  44654- 
OH  43543- 

OH  44870- 

OH  44870- 

OH44145- 

OH  44691 - 
OH  43085- 

SC  29325- 
SC2948^ 

TX  77092- 


Telephone 


(402)397-37.0 


(509)  298-50C'J 
(201)575-7700 

(201)227-9200 

(201)933-9800 
(908)  341-2400 


(607)  257-1400 
(716)  664-5920 

(315)451-6000 

(607)  962^444 
(518)583-1890 
(914)  623-3838 
(315)471-7300 
(914)  631-22C0 

(614)  593-6449 

(216)  562-6121 

(419)  352-3170 
(216)  492-1331 
(513)  381-3000 
(513)421-3355 
(513)621-7700 
(219)  765-1900 

(216)621-1675 
(216)623-1300 
(614)  885-^084 

(614)228-3200 

(614)44:^-6506 

(614)  885-3334 
(614)888-7440 
(513)  461-4700 
(513)  878-9395 
(419)  798-4461 
(513)  932-5065 
(614)985-7489 
(419)886-^000 
(614)  373-5522 
(216)667-4011 
(415)485-5555 

(419)  625-4700 

(419)627-8971 

(216)  892-2254 

(216)264-2341 
(614)  885-2600 

(803)  833-5558 
(803)  538-3830 

(713)  335-1300 
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Index 


Property  name 


PO  box/rt  »  street  address 


City 


State/zip 


Telephone 


VA 

VA0503 

VA0460 

VA0510 
WA 

WA0237 

WA0240 

WA0045 

Wl 
WI0092 

WI0125 

WY 

WY0078 

WY0040 


Best  Western  Old  Colony 

Inn. 
Howard  .iohnson  National 

Airport. 
Hampton  Inn _ 

Quality     Inn     Lewis     and 

ClarK. 
Best       Western       Choice 

Lodge. 
Best  Western  Icicle  Inn  

Best     Western     Welcome 

Inn  Lancaster. 
Best  Western  Woods  View 

Irm. 

Comfort  Inn  at  Buffalo  Bill 

Village  Cody. 
Arrtler  Motel  Friendship  Inn 

Jackson. 


625  First  Street 


2650  Jefferson  Davis  High- 
way. 
7295  Williamson  Bfvd 


700  Port  Dr 

24415  Russen  Rd 
505  Hwy.  2  


Alexandria  . 
Ar1ir>gton  .., 
Manassas 


420  W.  Maple  St  

5501  W.  National  Ave 


1601  Sheridan  Ave 
43  W.  Pearl  


Clansston 

Kent  

Leavenworth 

Lancaster 

Milwaukee  .... 


Cody  ..... 
Jackson 


VA  22314- 
VA  22202-0000 
VA  221  IO- 
WA 99403- 
WA  96032- 
WA  98226- 

WI53813- 
Wl  53214- 

WY  82414- 
WY  83001- 


(703)  548-6300 
(703)  684-7200 
(703)369-1100 

(509)  758-9500 
(206)  854-8767 
(509)  548-7000 

(608)  723^162 
(414)  671-6400 

(307)  587-5556 
(307)  733-2535 


Deletions 


AZ 

AZ0174 

GA 

GA0175 
lA 

IA0105 

Ml 

MI0075 

NC 

NC0289 
NC029C 

NC0244 
NC0257 
MC0307 

OH 

OHa238 
OH0076 

VA 

VA0278 

Wl 
WI0133 


Quality  Inn  

Omnt  Hotel  Cnn  Center  .... 
Comfort  Inn  


Best    Western    Inn    Troy 
Madison  Heights. 

Econo  Lodge  

Comfort  Inn — Hatteras   Is- 
land. 

Comfort  Suites  

Comfort  Inn  

Comfort  Inn  Statesville 


Comfort  Suites  

Sheraton  Westgate 

Quality  Inn 


Hampton      Inn      Madtson 
West. 


2000  S.  Milton  Rd 

lOOCnnCtr 

410  5th  St  SW 

1331  W.  14  Mite  ... 


190  Tunnel  Road  

PO  Box   1089..  Okj  Light- 
house Road. 

215  Wfntergreen  Dr 

1214  Greenland  Dr  

1214  Greenland  Street 


1 1349  Reed  Hartman  Rd 
3536  Secor  Rd 


7295  Williamson  Blvd  . 
516  Grand  Canyon  Dr 


Flagstaff 

Atlanta  

Mason  City  

Madison  Heights 


Asheville 

Buxton  ... 


Lumberton 
StatesvHte  . 
Statesville  . 

Blus  Ash  ... 
Toledo 


Mar\assas 


Madison 


AZ  85001- 
GA  30335- 
lA  50401- 
Ml 48071- 


NC  28805- 
NC  27920- 

NC  28358- 
NC  28677- 
NC  28677- 

OH  45242- 
OH  43606- 

VA22110- 

Wl 53719- 


(602)  774-3771 
(404)  659-0000 
(515)  423-4444 
(313)  583-7000 

(704)  254-9521 
(919)  995-6100 

(919)  739-8800 
(704)  873-2044 
(704)  873-2044 

(513)  530-5999 
(419)  536-7070 

(703)  369-1 100 

(608)833-3511 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Report  on  Executive  Order  No.  12866, 
Regulatory  Planning  and  Review 

AGENCY:  Office  of  Management  and 

Budget,  Executive  Office  of  the 

President. 

ACTION:  Publication  of  report  to  the 

president. 

SUMMARY:  On  September  30.  1993,  the 
President  signed  Executive  Order  No. 
12866.  "Regulatory  Planning  and 
Review."  On  the  same  day,  the 
President  directed  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  to  monitor  OIRA's  review 
activities  «.' :.:-ing  the  first  six  months  of 
the  Executive  Order  and  submit  a  report 
(  n  these  activities  to  the  President  and 
Ihe  Vice  President  by  May  1,  1994.  The 
President  also  directed  that  the  report  be 
published  in  the  Federal  Register. 

Pursuant  to  the  President's  directive, 
this  document  contains  the  text  of  the 
report  and  an  e.xecutive  summary  of  the 
report,  transmitted  to  the  President  on 
May  1,  1994. 

FOn  FURTHER  INFORMATION  CONTACT:  Don 
Arbuckle,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503,  (202)  395-7340. 
Sally  Katzen, 

Administrator.  Office  of  Informaticn  and 
Regulatory  Affairs. 

May  1.  1994. 

Report  on  Fxecutive  Order  No.  12866 

Executive  Summary 

On  September  30.  1993,  President 
Clinton  signed  Executive  Order  No. 
12866,  "Regulatory  Planning  and 
Review."  On  that  same  day,  he  issued 
a  memorandum  directing  the 
Administrator  of  OMB's  Office  of 
Information  and  Regulatory  Affairs  to 
"monitor  [herl  review  activities  over  the 
ne.xt  six  months  and,  at  the  end  of  this 
period,  to  prepare  a  report  on  Iher) 
activities."  OIRA's  Report  covers  the 
implementation  of  Executive  Order  No. 
12866  from  October  1,  1993,  through 
March  31. 1994. 

As  set  forth  in  greater  detail  in  the 
report,  implementation  of  the  new 
Executive  Order  is  well  underway.  At 
this  point,  we  are  beginning  to  see  some 
of  the  changes  that  were  envisioned  in 
the  Order.  We  have,  however, 
encountereiJ  greater  delays  than 
anticipated  in  implementing  some 
aspects  of  the  Order.  And  some  of  the 
processes  established  by  the  Order, 
while  initiated  on  schedule,  are  still  in 


the  formative  stages.  As  a  result,  it  is  too 
early  to  arrive  at  a  final  judgment 
regarding  the  success  of  the  new  system; 
however,  the  early  indications  are  that 
there  is  substantial  improvement  in  the 
rulemaking  process. 

Executive  Order  No.  12866  clearly 
articulates  President  Clinton's 
regulatory  philosophy  and  his  view  of 
how  the  nation's  regulatory  system 
should  work.  Most  fundamentally,  as 
the  Order  states  in  its  opening  lines: 

The  American  people  deserve  a 
regulatory  system  that  works  for  them, 
not  against  them:  a  regulatory  system 
that  protects  and  improves  their  health, 
safety,  environment,  and  well-being  and 
improves  the  performance  of  the 
economy  without  imposing 
unacceptable  or  unreasonable  costs  on 
society;  regulatory  policies  that 
recognize  that  the  private  sector  and 
private  markets  are  the  best  engine  for 
economic  growth;  regulatory  approaches 
that  respect  the  role  of  State,  local,  and 
tribal  governments;  and  regulations  that 
are  effective,  consistent,  sensible,  and 
understandable. 

A  number  of  themes  run  through  the 
Order.  Within  the  Executive  Branch,  it 
encourages  cooperation  and 
coordination  among  0MB  and  the 
agencies.  With  respect  to  the  public,  it 
emphasizes  openness  and  early 
involvement  by  all  of  the  interested 
entities,  including  particularly  State, 
local,  and  tribal  participation  in  the 
rulemaking  process. 

The  Order  reaffirms  the  primacy  of 
the  agencies  in  the  regulatory  decision- 
making process  and  sets  forth  principles 
to  which  they  are  to  adhere,  to  the 
extent  permitted  by  law,  when 
developing  rules.  At  the  same  time,  the 
Order  reaffirms  the  legitimacy  of 
centralized  review.  The  process 
established  for  centralized  review 
distinguishes  between  significant  and 
non-significant  regulator)'  actions  so  as 
to  focus  OIIL\'s  review  activities  on 
where  there  will  likely  be  the  most 
benefit.  It  also  emphasizes  sound  and 
timely  analysis,  early  and  frequent 
consultation,  and  it  reduces  delay  and 
removes  secrecy  in  the  review  proc:ess 
by  establishing  time  limits  and 
disclosure  requirements. 

Many  of  the  objectives  of  the  Order 
have  begun  to  be  realized.  Regarding 
cooperation  and  public  involvement, 
one  of  the  major  changes  during  the  six- 
month  period  is  the  improved 
relationships  that  have  been  developed 
between  OIRA  and  the  agencies.  While 
remnants  of  the  mistrust  and  hostility 
that  often  characterized  relationships 
between  the  career  staffs  over  much  of 
the  past  decade  still  exist,  for  the  most 


part  this  has  been  replaced  with  a  spirit 
of  cooperation. 

Much  of  the  credit  for  the  improved 
environment  goes  to  the  newly  created 
Regulatory  Policy  Officers  (RPO),  high 
level  agency  officials  who  represent  the 
agency  head  in  efforts  to  implement  the 
Order  and  improve  the  regulatory 
process.  The  RPOs  work  together  in  the 
Regulatory  Working  Group  (RWG) 
chaired  by  the  OIRA  Administrator  and 
attended  by  the  White  House  Regulatory 
Policy  Advisors — which  meets  regularly 
to  discuss  regulatory  issues.  The  RWG 
has  proven  to  be  a  useful  forum  not  only 
for  discussion  of  ideas  and  the  exchange 
of  best  practices,  but  also  for 
coordinating  regulatory  activities  that 
affect  more  than  one  agency. 

Regarding  public  participation, 
agencies  appear  to  be  making  efforts  to 
engage  the  public  earlier  and  more  fully 
in  the  regulatory  process.  For  its  part, 
OIR.\  has  held  two  conferences  (and  is 
planning  a  third)  with  representatives  of 
State,  local,  and  tribal  governments  to 
improve-the  consultation  process 
between  them  and  Federal  regulators. 
OIRA  has  also  taken  steps  to  improve 
the  participation  of  the  small  business 
community  in  the  rulemaking  process. 
OIRA  joined  the  Small  Business 
Administration  (SBA)  to  sponsor  a 
Small  Business  Forum  on  Regulatorv 
Reform  in  March  1994  to  discuss  how 
the  regulator)'  process  can  better  address 
the  special  needs  of  small  businesses. 

With  respect  to  the  objectives  of 
selectivity  and  timeliness.  OIRA 
received  and  reviewed  578  regulalon,- 
actions  from  October  1,  1993,  through 
March  31.  1994.  (See  Table  1.)  The  578 
rules  received  and  reviewed  by  OIRA 
for  the  six-month  period  is 
approximately  half  what  it  was  for 
comparable  periods  in  previous  years. 
The  number  of  rules  under  review  at 
any  given  time  has  also  shown  a 
significant  decline.  For  example,  on  July 
1,  1993  (three  months  before  the 
Executive  Order  was  signed),  254 
regulations  were  under  review;  on 
March  31,  1994  (six  m.onths  after  the 
Executive  Order  was  signed),  68  rules 
were  under  review. 

These  figures  reflect  a  longer  than 
anticipated  start-up  period  during 
which  many  non-significant  rules 
continued  to  be  sent  to  OIRA  for  review. 
This  is  a  result  of  difficulties  some 
agencies  have  had  in  instituting  interual 
systems  to  manage  the  listing  process 
that  is  to  distinguish  between  significant 
and  non-significant  regulatory  actions. 
Where  the  process  has  been 
implemented  it  has  been  helpful. 

In  total,  OIILA  has  receivea  lists 
designating  1.624  regulatory  actions  as 
significant  or  non-significant.  (These 
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rule sj  would  not  all  be  rules  reviewed 
duri  rtg  the  six-month  period — and 
lien|;e  they  all  do  not  appear  on 
Api|(»ndix  A — because,  if  they  are  non- 
signjincant.  they  would  not  have  been 
sut)jititted  for  review,  and  even  if  they 
are  $lgnificant.  they  may  not  have  been 
reody  to  be  submitted  for  review  and 
revipwed  during  the  period  covered  by 
the  If  port.)  Of  the  1,624  regulatory 
actions,  almost  two-thirds  were 
desij^nated  non-significant,  one-third 
signjificant;  specifically,  agencies 
desfenated  (and  0MB  agreed)  that  1.047 
(or  ft47o)  were  non-significant;  316  (or 
19%)  were  designated  by  the  agency  as 
(and  OIRA  agreed  that  they  were), 
signjificant;  and  the  remaining  261  (or 
1674),  were  designated  significant  by 
OMp.  Stated  another  way,  the  agency 
and  |0^4B  agreed  with  the  initial 
desij^nation  for  837o  of  the  regulatory 
acti<)ns;  in  only  16%  was  there  a 
difference  of  view. 

The  definition  of  "significant" 
regulatory  action  has  been  the  source  of 
mu(ih  discussion  both  within  agencies 
and  departments  and  between  OIRA  and 
the  agencies  (and  it  has  been  at  least  a 
partial  source  of  the  start-up  delays  we 
have  experienced).  Some  of  the 
differences  may  be  attributable  to  the 
difference  in  the  natural  inclinations  of 
rule  writers,  who  might  prefer  not  to 
have  another  review  layer  to  go  through, 
and  the  natural  inclinations  of 
reviewers,  who  might  prefer  to  see 
more,  ratlier  than  fewer  rules,  to  ensure 
that  everything  that  should  be  reviewed 
is  reviewed.  In  any  event,  we  have 
found  that  the  number  of  instances 
where  there  is  an  initial  difference  of 
opinion  as  to  significance  decreases 
(sometimes  substantially)  with  the 
agericies'  increased  experience  with  the 
prodess.  In  some  cases,  it  is  simply  a 
function  of  the  agencies'  not  knowing 
how  much  information  to  provide  to 
enaljile  OIR.^  to  agree  that  the  regulation 
is  ni»n-significant.  In  other  cases,  the 
agencies  and  0MB  discuss  the  reasons 
for  their  different  judgments  so  that  the 
staffe  come  to  an  understanding  and 
agreement  on  the  definition  of 
significance. 

With  respect  ^o  timeliness,  the 
Executive  Order  establishes  strict  time 
limits  on  OIRA  review  in  most  cases  90 
days  to  balance  the  need  for  adequate 
time  to  conduct  review  with  the  need  to 
streamline  the  regulatory  proce.ss  and 
prevent  unwarranted  delay.  OIRA  has 
made  a  concerted  effort  to  meet  not  only 
the  letter  of  this  requirement,  but  its 
spirit  as  well,  and  this  goal  of  the  Order 
is  clearly  being  accomplished.  Of  the 
.S78  rules  received  and  reviewed 
between  October  and  March,  only  three 
were  extended  beyond  the  90-day  limit. 


Each  of  these  rules  was  extended  at  the 
request  of  the  regulating  agency  to 
permit  completion  of  interagency 
reviews  that  were  in  fact  concluded  in 
less  than  three  weeks  after  the  extension 
was  requested. 

In  addition,  the  Order  establishes 
disclosure  requirements  for  both  OIRA 
and  the  agencies  to  increase  openness, 
accessibility,  and  accountability.  On 
July  1. 1993,  as  one  of  her  first  actions, 
the  OIRA  Administrator  began  making 
available  a  daily  list  of  draft  agency 
regulations  under  review  at  OIRA.  This 
was  done  in  order  to  remove  the  stigma 
of  secrecy  that  had  previously 
characterized  regulatory  review,  and  to 
make  the  review  process  more 
transparent.  In  addition,  lists  and 
statistics  related  to  regulatory  review  for 
each  month  are  compiled  and  made 
available  by  early  the  following  month. 
Meetings  and  telephone  calls  with 
persons  outside  the  Executive  Branch 
on  regulations  under  review  are  now 
logged,  and  these  logs  are  made  publicly 
available.  And  other  material  related  to 
regulatory-  review  is  kept  in  a  public  file, 
forwarded  to  the  agencies,  or  made 
available  upon  request,  in  accordance 
with  the  Order.  These  various 
disclosure  procedures  are  working  well 
and  have  helped  restore  the  integrity  of 
the  regulatory  review  process. 

Two  aspects  of  the  Executive  Order — 
the  regulatory  planning  mechanism  and 
review  of  existing  regulations — are  not 
covered  in  detail  in  the  report,  because 
although  both  are  underway  and  on 
schedule,  it  is  too  early  to  judge  their 
success.  The  regulatory  planning 
process  began  with  an  agencies  policy 
meeting  held  in  early  April  and 
guidance  on  the  process  issued  by  the 
OIRA  Administrator  immediately  after 
the  meeting.  This  began  the  planning 
cycle  that  will  result  in  the  publication 
of  the  Regulatory  Plan  in  October  1994. 
Regarding  review  of  existing 
regulations,  agencies  submitted  to  OIRA 
in  late  December  their  plans  for  review 
of  existing  regulations.  Several  of  the 
agencies  have  published  notices 
requesting  the  public  to  suggest 
candidates  for  review.  These  and  other 
approaches  to  reviewing  existing 
regulations  are  being  discussed  within 
the  RVVG,  and  further  action  is  planned. 

In  the  memorandum  from  the 
President,  we  were  asked  to  identify  any 
provisions  of  the  Executive  Order  that 
should  be  changed.  As  noted  above,  it 
is  premature  to  make  specific 
recommendations.  We  have,  however, 
identified  a  number  of  issues  that 
warrant  further  consideration  and  that 
ultimately  may  require  changes  to  the 
Executive  Order,  its  implementation  by 
OIRA.  or  both. 


The  importance  of  regulations  in  our 
society  makes  it  imperative  that  the 
process  by  which  they  are  developed 
and  reviev.ed  be  characterized  bv 
integrity  and  accountability.  During  the 
first  six  months  of  Executive  Order  No. 
12866,  we  have  made  major  strides 
toward  these  goals.  We  have  moved  the 
regulatory  process  from  one  criticized 
for  delay,  favoritism,  and  secrecy  to  one 
that  is  principled,  professional,  and 
productive.  Much  remains  to  be  done, 
but  we  have  made  a  strong  beginning. 

Report  on  Executive  Order  No.  1 2866 

May  1.1994. 

On  September  30. 1993.  President 
Clinton  signed  Executive  Order  No. 
12866,  "Regulatory  Planning  and 
Review"  (attached).  On  that  same  day, 
he  issued  a  memorandum  diret;ting  the 
Administrator  of  OMB's  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  to  "monitor  Iher]  review 
activities  over  the  next  six  months  and, 
at  the  end  of  this  period,  to  prepare  a 
report  on  [herj  activities"  (attached). 
The  President  also  directed  that  "|t|he 
report  .  .  .  identify  any  provisions  of  the 
order  that,  based  on  [her]  experience  or 
on  comments  from  interested  persons, 
warrant  reconsideration  so  that  the 
purposes  and  objectives  of  this  order 
can  be  better  achieved."  He  directed 
that  this  report  be  submitted  to  the  Vice 
President  and  the  President  by  May  1. 
1994.  and  be  published  in  the  Federal 
Register. 

This  report  will  describe  and 
comment  on  what  has  occurred  during 
the  first  six  months  of  implementation 
of  Executive  Order  No.  12866  (from 
October  1.  1993.  through  March  31. 
1994).  and  will  identify  issues  that 
could  lead  to  suggested  changes  in  the 
future.  Although  six  months  is  a  short 
time  to  bring  about  the  fundamental 
changes  in  the  Govern nienfs  regulatory 
process  envisioned  by  the  Executive 
Order,  the  outlines  of  the  new  system 
have  clearly  begun  to  emerge.  In  some 
cases,  we  can  point  to  unqualified 
successes;  in  others,  we  have 
encountered  unexpected  difficuhies  in 
implementing  the  system.  To  a  large 
degree,  it  is  too  early  to  assess  the 
success  of  the  new  system. 

This  report  consists  of  four  chapters. 
The  first  section  introduces  the  subject 
with  a  brief  history  of  the  major 
regulatory  programs  of  the  U.S. 
Government  and  a  general  discussion  of 
the  nature  of  regulation.  The  second 
chapter  describes  the  Clinton 
Administration's  regulatory  philosophy 
and  the  objectives  of  Executive  Order 
No.  12866.  The  third  section  describes 
the  implementation  of  the  Executive 
Order  during  the  first  six  months.  The 
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fourth  section  comments  generally  on 
issues  raided  as  a  result  of  cur 
experience  or  from  comments  received 
from  af,encies  and  members  of  the 
public. 

I.  History  of  the  Regulatory  Programs  of 
the  U.S.  Govemmenl 

The  Feunral  Government  affects  the 
lives  of  its  citizens  in  a  variety  cf  ways 
through  tR  nation,  spending,  grants  and 
loans,  anri  through  regulation.  Over 
time,  regu!;jtion  has  become 
increasing!  v  prevalent  in  our  society, 
and  the  in';'i>rtance  of  our  regulatory 
activities  f'-.nnot  now  be  overstated. 

The  Histo'.y  of  Major  Begulutory 
Programs 

Federal  ret^ulation  as  we  know  it 
began  in  the  Lite  19th  century  with  the 
(Teation  of  the  Interstate  Commerce 
Commission,  which  was  charged  with 
protecting  the  public  against  excessive 
and  discrirrtinatory  railroad  rates.  The 
regulation  was  economic  in  nature, 
setting  rates  and  regulating  the 
provision  of  railroad  services  Having 
achieved  some  success,  this 
adminislrati%^e  model  of  an 
independent,  bipartisan  commission, 
reaching  de.:isions  through  an 
adjudicatorv  approach,  was  used  for  the 
Federal  Trade  Commission  (1914),  the 
Water  Power  Commission  (1920)  (later 
the  Federal  Power  Commission),  and  the 
Federal  Radio  Commission  (1927)  (later 
the  Federal  Communications 
Commission).  In  addition,  during  the 
early  20th  century.  Congress  created 
several  other  agencies  to  regulate 
commercial  and  financial  systems — 
including  the  Federal  Reserve  Board 
(1913),  the  Tariff  Commission  (1916). 
the  Packers  and  Stockyards 
Administration  (1916),  and  the 
Commodities  Exchange  Authority 
(1922) — and  to  ensure  the  purity  of 
certain  foods  and  drugs,  the  Food  and 
Drug  Administration  (1931). 

Federal  regulation  began  in  earnest  in 
the  1930s  with  the  implementation  of 
wide-ranging  New  Deal  regulatory 
programs. 

Some  of  the  New  Deal  economic 
regulatory  programs  were  implemented 
by  the  Federal  Home  Loan  Bank  Board 
(1932),  the  Federal  Deposit  Insurance 
Corporation  (1933),  the  Commodity 
Credit  Corporation  (1933),  the  Farm 
Credit  Administration  (1933),  the 
Securities  and  Exchange  Commission 
(1934),  and  the  National  Labor  Relations 
Board  (1935).  In  addition,  the 
jurisdiction  of  both  the  Federal 
Communiciitions  Commission  and  the 
Interstate  Commerce  Commission  were 
expanded  to  regulate  other  forms  of 
communications  (e.g.,  telephone  and 


telegraph)  and  other  forms  of  transport 
(e.g.,  trucking).  In  1938,  the  role  of  the 
Food  and  Drug  Administration  was 
expanded  to  include  prevention  of  hann 
to  consumers  in  addition  to  corrective 
action.  The  New  Deal  also  called  for  the 
establishment  of  the  Employment 
Standards  Administration  (1933),  and  of 
Social  Security  (1933)  and  related 
programs. 

A  second  burst  of  rfrgulation  began  in 
the  late  19fi0s  with  the  enactment  of 
comprehensive,  detailed  legislation 
intended  to  protect  the  consumer, 
improve  environmental  quality, 
enhance  work  place  safety,  and  assure 
adequate  energy  supplies.  In  contrast  to 
the  pattern  of  economic  regulation 
adopted  before  and  during  the  New 
Deal,  the  new  social  regulatory 
programs  tended  to  cross  many  sectors 
of  the  economy  (rather  than  individual 
industries)  and  affect  industrial 
processes,  product  designs,  and  by- 
products (rather  than  entry,  investment, 
and  pricing  decisions). 

The  consu.mer  protection  movement 
led  to  creation  in  the  newly  formed 
Department  of  Transportation  of  several 
agencies  designed  to  improve 
transportation  safety.  They  included  the 
Federal  Highway  Administration  (1966), 
which  sets  highway  and  heavy  truck 
safety  standards;  the  Federal  Railroad 
Administration  (1366),  which  sets  rail 
safety  standards;  and  the  National 
Highway  Traffic  Safety  Administration 
(1970),  which  sets  safety  standards  for 
automobiles  and  light  trucks. 
Regulations  were  also  authorized 
pursuant  to  the  Truth  in  Lending  Aci, 
the  Equal  Credit  Opportunity  Act,  the 
Consumer  Leasing  Act,  and  the  Fair 
Debt  Collection  Practices  Act.  The 
National  Credit  Union  Administration 
(1970)  and  the  Consumer  Product  Safety 
Commission  (1972)  were  al.so  created  to 
protect  consumer  interests. 

In  1970,  the  Environmental  Protet;tion 
Agency  was  created  to  consolidate  and 
expand  environmental  protection 
programs.  Its  regulatory  authority  was 
expanded  through  the  Clean  Air  Act 
(1970),  the  Clean  Water  Act  (1972),  the 
Safe  Drinking  Water  Act  (1974),  the 
Toxic  Substances  Control  Act  (1976), 
and  the  Resource  Conservation  and 
Recovery  Act  (1976).  This  effort  to 
improve  environmental  protection  also 
led  to  the  creation  of  the  Materials 
Transportation  Board  (1975)  (now  part 
of  the  Research  and  Special  Programs 
Administration  in  the  Department  of 
Transportation)  and  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  (1977)  in  the  Department 
of  the  Interior. 

The  Occupational  Safety  and  Health 
Administration  (1970)  was  established 


in  the  Department  of  Labor  to  enhance 
work  place  safety.  It  was  followetl  by 
the  Mining  Enforcement  and  Safety 
Administration  (1973),  now  the  Miiie 
Safety  and  Health  Administration,  also 
in  the  Department  of  Labor.  The  Pension 
Benefit  Guaranty  Corporation  was 
directed  to  administer  pension  plan 
insurance  systems  in  1974. 

Also  in  the  1970s,  the  Federal 
Government  attempted  to  address  the 
problems  of  the  dwindling  supply  and 
the  rising  costs  of  energy.  In  1973,  the 
Federal  Energy  Administration  (FEA) 
was  directed  to  manage  short-term  fuel   . 
shortage.  Less  than  a  year  later,  the 
Atomic  Energy  Commission  was 
divided  into  the  Energy  Research  and 
Development  Administration  (ERDA) 
and  an  independent  Nuclear  Regulatory 
Commis.sion.  In  1977,  the  FE.'^,  ERDA,' 
the  Federal  Power  Commission,  and  a 
number  of  other  energy  program 
responsibilities  were  merged  into  the 
Department  of  Energy  and  the 
independent  Federal  Energy  Regulatory 
Commission. 

Another  significant  regulatory  agency, 
the  Department  of  Agriculture  (1862). 
has  gro'.vn  over  time  so  that  it  now 
regulates  the  price,  production,  import, 
and  export  of  agricultural  crops;  the 
safety  of  meat,  poultry,  and  certain  other 
food  products;  a  wide  variety  of  other 
agricultural  and  farm-related  activities; 
and  broad-reaching  welfare  programs. 
Agriculture  regulatory  authorities  have 
changed  over  time,  but  now  include  the 
lis.  Forest  Service  (1905),  the  Farmers 
Home  Administration  (1921),  the  Soil 
Conservation  Ser\'ice  (1935),  the 
Agricultural  Stabilization  and 
Conservation  Service  (1961),  the  Food 
and  Nutrition  Service  (1969),  the 
Agricultural  Marketing  Service  (1972), 
the  Federal  Grain  Inspection  Service 
(1976),  the  Animal  and  Plant  Health 
Inspection  Service  (1977),  the  Foreign 
Agricultural  Service  (1974),  The  Food 
Safety  and  Inspection  Service  (1981). 
and  the  Rural  Development 
Administration  (1990). 

The  consequence  of  the  long  history 
of  regulatory  activities  is  that  Federal 
regulations  now  affect  virtually  all 
individuals,  businesses.  State,  local,  and 
tribal  governments,  and  other 
organizations  in  virtually  every  aspect 
of  their  lives  or  operations.  Some  rules 
are  based  on  old  statutes;  others  on 
relatively  new  ones.  Some  regulations 
are  critically  important  (such  as  the 
safety  criteria  for  airlines  or  nuclear 
power  plants);  some  are  relatively  trivial 
(such  as  setting  the  times  that  a  draw 
bridge  may  be  raised  or  lowered).  But 
each  has  the  force  and  effect  of  law  and 
each  must  be  taken  seriously. 
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Tlvfi  Nature  ofHegulation 

ik  is  conventional  wisdom  that 
coijiipetition  in  the  marketplace  is  the 
most  effective  regulator  of  economic 
activity.  Why  then  is  there  .so  much 
regulation?  The  answer  is  that  markets 
are  not  always  perfect  and  when  that 
occurs,  society's  resources  may  he 
imperfectly  or  inefficiently  u.sed.  The 
adiantage  of  regulation  is  that  it  can 
improve  resource  allocation  or  help 
obtain  other  societal  benefits.  For 
example,  consider  the  following 
situations: 

— Certain  markets  may  not  be 
Sufficiently  competitive,  thus 
potentially  subjecting  consumers  to 
me  harmful  exercise  of  market  power 
(such  as  higher  prices  or  artificially 
limited  supplies).  Regulation  can  be 
ijised  to  promote  competition  (for 
example,  removing  barriers  to  entr>) 
and  to  ensure  that  firms  engage  in  fair 
trade  practices  such  as  the  sale  of 
dangerous  substances. 
— In  an  unregulated  market,  firms  and 
individuals  may  impose  costs  on 
others — including  future  generations 
that  are  not  reflected  in  the  prices  of 
the  products  they  buy  and  sell.  They 
may  pollute  streams,  cause  health 
hazards,  or  endanger  the  safety  of 
their  workers  or  customers. 
Regulation  can  be  used  to  reduce 
these  harmful  effects  by  prohibiting 
certain  activities  or  imposing  the 
societal  costs  of  the  activity  in 
question  on  those  causing  harm.  One 
goal  of  regulation  is  to  induce  private 
parties  to  act  as  they  would  if  they 
had  to  bear  the  full  costs  that  they 
impose  on  others. 
— Similarly,  in  an  unregulated  market, 
firms  and  individuals  may  not  have 
incentives  to  provide  individuals  with 
accurate  or  sufficient  information 
needed  to  make  intelligent  choices. 
Firms  may  mislead  consumers  or  take 
advantage  of  consumer  ignorance  to 
market  unsafe  or  risky  products. 
Regulation  may  be  needed  to  require 
disclosure  of  information,  such  as  the 
possible  side  effects  of  a  drug,  the 
contents  of  a  food  or  packaged  good, 
the  energy  efficiency  of  an  appliance. 
or  the  full  cost  of  a  home  mortgage. 
—Even  when  consumers  have  full 
information,  the  Govenunent  may 
wish  to  protect  individuals,  especially 
children,  from  their  own  actions. 
Regulation  may  thus  be  used  to 
restrict  certain  unacceptable  or 
harmful  practices. 
—Regulation  can  also  be  beneficial  in 
achieving  goals  that  reflect  our 
national  values,  such  as  equal 
opportunity  and  universal  education, 
( »r  a  respect  for  individual  privacy. 


There  are  also  many  potential 
disadvantages  of  regulating,  to  the 
Government,  to  those  regulated,  and  to 
society  at  large. 

— The  direct  costs  of  administering, 
enforcing,  and  complying  with 
regulations  may  be  substantial.  Some 
of  these  costs  may  be  borne  by  the 
Government,  while  others  are  paid  for 
by  firms  and  individuals,  eventually 
being  reflected  in  the  form  of  higher 
prices,  lower  wages,  reduced  output, 
and  investment,  research,  and 
expansion  foregone. 
— There  are  also  disadvantages  of 
regulation  that  are  difficult  to 
measure,  such  as  adverse  effects  on 
flexibility  and  innovation,  which  may 
impair  productivity  and 
competitiveness  in  the  global 
marketplace,  and  counterproductive 
private  incentives,  which  may  distort 
investment  or  reduce  needed 
supporting  activities. 
In  short,  regulations  (like  other 
instruments  of  government  policy)  have 
enormous  potential  for  both  good  and 
harm.  Well-chosen  and  carefully  crafted 
regulations  can  protect  .consumers  from 
dangerous  products  and  ensure  they 
have  information  to  make  informed 
choices.  Such  regulations  can  hmit 
pollution,  increase  worker  safety, 
discourage  unfair  business  practices, 
and  contribute  in  many  other  ways  to  a 
safer,  healthier,  more  productive,  and 
more  equitable  society.  Excessive  or 
poorly  designed  regulations,  by  contrast, 
can  cause  confusion  and  delay,  give  rise 
to  unreasonable  compliance  costs  in  the 
fonn  of  capital  investments  and  on- 
going paperwork,  retard  innovation, 
reduce  productivity,  and  accidentally 
distort  private  incentives. 

The  ch«H«nge  for  regulators  is  to 
approach  their  task  with  an  appreciation 
and  respect  for  the  complexity  of  the 
problems  they  must  solve  and  the 
diversity  of  the  individuals  and 
institutions  their  work  affects.  In  doing 
this,  they  need  to  balance  a  number  of 
conflicting  objectives,  to  apply 
sensitivity  and  judgment  to  the  best 
available  information,  and  ultimately  to 
achieve  the  most  effective  means  to  the 
desired  ends.  The  efforts  to  do  this, 
especially  in  the  recent  past,  have  not 
been  particularly  successful,  and  the 
American  people  have  indicated  their 
irritation,  if  not  anger,  at  the  maze  of 
inconsistent,  duplicative,  and  excessive 
rules  that  can  cause  more  harm  than 
good. 

Executive  Order  No.  12866  was 
developed  to  bring  the  Government  back 
to  the  task  at  hand — to  design  sensible 
regulations  that  improve  the  quality  of 
our  life  without  imposing  urmecessary 


costs  and  to  do  so  in  a  way  that  is 
efficient,  fair,  and  accountable  to  the 
American  people. 

II.  The  Objectives  of  Executive  Order 
No.  12866 

Executive  Order  No.  12866  clearly 
articulates  President  Clinton's 
regulatory'  philosophy  and  his  view  of 
how  the  nation's  regulatory  system 
should  work.  Most  fundamentally,  as 
the  Order  states  in  its  opening  lines: 

Thp  American  people  deserve  a 
regulatory  system  that  works  for  them, 
not  against  them:  a  regulatory-  system 
that  protects  and  improves  their  health, 
safety,  environment,  and  well-being  and 
improves  the  performance  of  the 
economy  witlwut  imposing 
unacceptable  or  unreasonable  costs  on 
society;  regulatory  policies  that 
recognize  that  the  private  sector  and 
private  markets  are  the  best  engine  for 
economic  growth;  regulatory  approaches 
that  respect  the  role  of  State,  local,  and 
tribal  governments;  and  regulations  that 
are  effective,  consistent,  sensible,  and 
understandable. 

The  Order  sets  out  specific  goals: 

The  objectives  of  this  Executive  Order 
are  to  enhance  planning  and 
coordination  with  respect  to  both  new 
and  existing  regulations;  to  reaffirm  the 
primacy  of  Federal  agencies  in  the 
regulatory'  decision-making  process;  to 
restore  the  integrity  and  legitimacy  of 
regulatory  review  and  oversight;  and  to 
make  the  process  more  accessible  and 
open  to  the  public. 

In  its  first  section.  Executive  Order 
No.  12866  sets  forth  the  specific 
philosophy  and  principles  that  are  to 
govern  regulatory  development.  This  is 
worth  quoting  at  this  point  because  it  so 
succinctly  describes  the  philosophy  that 
the  Order  is  estabUshed  to  implement: 

Federal  agencies  should  promulgate 
only  such  regulations  as  are  required  by 
law,  are  necessary  to  interpret  the  law, 
or  are  made  necessary  by  compelling 
public  need,  such  as  material  failures  of 
private  markets  to  protect  or  improve 
the  health  and  safety  of  the  public,  the 
environment,  or  the  well-being  of  the 
American  people.  In  deciding  whether 
and  how  to  regulate,  agencies  should 
assess  all  costs  and  benefits  of  available 
regulatory  alternatives,  including  the 
alternative  of  not  regulating.  Costs  and 
benefits  shall  be  understood  to  include 
both  quantifiable  measures  (to  the 
fullest  extent  that  these  can  be  usefully 
estimated)  and  qualitative  measures  of 
costs  and  benefits  that  are  difficult  to 
quantify,  but  nevertheless  essential  to 
consider.  Further,  in  choosing  among 
alternative  regulatory  approaches, 
agencies  should  select  those  approaches 
that  maximize  net  benefits  (including 
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potential  economic,  environmental, 
public  health  and  safety,  and  other 
advantages;  distributive  impacts;  and 
equity),  unless  a  statute  requires  another 
regulatory  approach. 

Regulatory  Principles 

The  Order  then  lists  12  principles  of 
regulation  (Section  1(b))  that,  to  the 
extent  permitted  by  law,  agencies  are  to 
follow  when  considering  and 
developing  regulating.  These  principles 
can  be  viewed  as  a  series  of  questions 
to  be  raised  by  the  agency,  begins  with 
identifying  the  problem  the  agency  is 
tr>'ing  to  solve  or  the  situation  it  is 
trying  to  change.  How  serious  is  it, 
compared  with  other  problems  the 
agency  faces?  What  will  this  proposed 
regulation  do?  How  sure  is  the  agency 
that  it  will  do  it?  Will  the  proposed 
regulation  have  any  unintended 
benefits?  Any  unintended  costs?  Create 
any  counterproductive  private 
incentives?  Is  there  any  other  approach 
that  would  achieve  the  same  objective 
better?  Is  there  a  way  of  modifying  the 
proposed  regulation  to  achieve  greater 
benefits  for  the  same  costs  or  to  achieve 
the  same  benefits  for  fewer  costs? 

Two  themes  emerge  from  these 
principles:  the  need  for  data  and  for 
analysis,  particularly  of  alternative  ways 
to  solve  the  problem.  It  is  the 
responsibility  of  regulators  to  obtain  and 
rely  on  the  best  reasonably  obtainable 
scientific,  technical,  or  economic  data, 
as  may  be  called  for  in  a  particular 
instance.  The  data  should  be  assembled 
and  analyzed  objectively,  without 
preconceived  notions  of  the  outcome.  At 
the  same  time,  it  is  clear  that  as  the  state 
of  scientific  itnowledge  advances, 
technology  develops  and  changes,  and 
economic  forecasts  are  revised,  there 
may  be  legitimate  disputes  about  what 
constitutes  the  best  available  data.  That 
being  the  case,  the  quest  for  the  best 
should  not  be  the  enemy  of  the 
practicable. 

It  is  also  the  responsibility  of 
regulators  to  be  disciplined  in  analyzing 
the  benefits  and  costs  of  proposed 
regulations  and  alternative  ways  of 
solving  the  problem,  so  that  they  can 
attest  not  only  that  the  benefits  of  their 
regulations  outweigh  their  costs,  but 
also  that  their  regulations  are  designed 
in  the  most  cost-effective  manner 
possible.  Such  a  statement  of  principle 
would  not  seem  to  be  controversial,  yet 
the  use  of  benefit-cost  analysis  has  been 
one  of  the  most  contentious  issues  in 
the  regulatory  arena  during  the  last 
twelve  years. 

Those  who  criticize  benefit-cost 
analyses  believe  that  it  is  often  difficult 
(or  even  impossible  or  morally 
improper)  to  quantify  or  place  a  dollar 


value  on  such  benefits  as  lives  saved, 
improved  air  quality,  or  reduced 
discrimination.  Others  believe  that 
while  it  may  be  difficult  to  quantify  or 
place  a  dollar  value  on  certain  costs — 
such  as  reduced  flexibility,  the  loss  of 
innovation,  or  counterproductive 
incentives  to  cheat — generally  costs  are 
easier  to  measure  than  benefits,  so  that 
undertaking  a  benefit-cost  analysis  will, 
they  believe,  skew  the  decision-making 
process  against  the  adoption  of  needed 
regulations. 

While  there  is  no  easy  response  to 
these  concerns,  the  Executive  Order 
stresses  not  only  that  the  anticipated 
effects  of  a  regulation  should  be 
quantified  to  the  extent  possible,  but 
also  that  those  that  cannot  be 
quantified — whether  they  be  benefits  or 
costs — should  nevertheless  be 
considered.  This  underscores  that  the 
decision-maker  should  consider  all  of 
the  anticipated  effects  in  deciding 
whether,  on  balance,  society  as  a  whole 
will  benefit  from  the  proposed 
regulatory  action. 

Responsibilities  of  the  Various 
Participants 

How  these  objectives  are  to  be 
incorporated  into  a  regulatory  system  is 
the  subject  of  the  rest  of  the  Executive 
Order.  It  begins  by  affirming  the 
primacy  of  the  regulatory  agencies,  the 
legitimacy  of  centralized  review,  and 
the  areas  of  responsibilities  for  each. 

The  process  of  developing  regulations 
must  begin  with  the  agencies  to  which 
Congress  has  assigned  statutory 
regulatory  authority  and 
responsibilities.  These  agencies  are  the 
repositories  of  significant  substantive 
expertise  and  experience  in  a  particular 
field.  An  agency's  activities  are 
sometimes  driven  by  statutory 
mandates;  there  is  also  frequently  a 
substantial  amount  of  discretion 
involved.  In  either  event,  it  is  the 
agency  itself  that  must  be  responsible 
for  carefully  identifying  the  problem  to 
be  addressed,  analyzing  the  source  of 
the  problem  (including  whether  existing 
regulations  or  other  laws  have  created, 
or  contributed  to,  the  problem  and 
whether  those  regulations  or  other  laws 
can  be  modified  to  achieve  the 
regulatory  goals  more  effectively), 
assessing  the  importance  of  that 
problem,  and  determining  the  proper 
solution  to  it. 

The  Order  assigns  the  task  of 
centralized  review  to  OMB's  OIRA, 
which  in  the  words  of  the  Executive 
Order,  is  the  "repository  of  expertise 
concerning  regulatory  issues,  including 
methodologies  and  procedures  that 
affect  more  than  one  agency,  this 
Executive  Order,  and  the  President's 


regulatory  policies."  With  such 
expertise.  OIRA's  role  is  to  "ensure  that 
regulations  are  consistent  with 
applicable  law.  the  President's 
priorities,  and  the  principles  set  forth  in 
this  Executive  Order,  and  that  decisions 
made  by  one  agency  do  not  conflict  with 
the  policies  or  actions  taken  or  planned 
by  another  agency."  (Section  2(b).) 

The  Vice  President  is  designated  as 
"the  principal  advisor  to  the  President 
on  . . .  regulatory  policy,  planning,  and 
review."  The  Order  also  names  12 
White  House  regulatory  policy 
"Advisors  "  who  are  to  assist  the 
President  and  Vice  President  in 
specified  tasks.  These  include:  (1)  The 
Director  of  0MB;  (2)  the  Chair  (or 
another  member)  of  the  Council  of 
Economic  Advisors  (CEA);  (.3)  the 
Assistant  to  the  President  for  Economic 
Policy  (.NEC);  (4)  the  Assistant  to  the 
President  for  Domestic  Policy  (DPC);  (5) 
the  Assistant  to  the  President  for 
National  Security  Affairs  (NSA);  (6)  the 
Assistant  to  the  President  for  Science 
and  Technology  (OSTP);  (7)  the 
Assistant  to  the  President  for 
Intergovernmental  Affairs  (IGA);  (8)  the 
Assistant  to  the  President  and  Staff 
Secretary;  (9)  the  Assistant  to  the 
President  and  Chief  of  Staff  to  the  Vice 
President  (OVT);  (10)  the  Assistant  to 
the  President  and  Cour  <;el  to  the 
President;  (11)  the  Dt<puty  Assistant  to 
the  President  and  Director  of  the  White 
House  Office  on  Environmental  Policy 
(OEP);  and  (12)  the  Administrator  of 
OIRA,  who  is  to  "coordinate 
communications  relating  to  this 
Executive  Order  among  the  agencies, 
0MB,  the  other  Advisors,  and  the  Office 
of  the  Vice  President."  (Section  2(c).) 

Scope  of  the  Executive  Order 

The  scope  of  the  Order  is  set  forth  in 
several  different  sections.  "Regulation" 
and  "regulatory  action,"  the  subject  of 
the  planning  and  review  provisions  of 
the  Order,  are  defined,  as  are 
exemptions  from  the  definitions,  such 
as  formal  rulemaking,  rules  pertaining 
to  military  or  foreign  affairs,  and  rules 
limited  to  agency  organization, 
management,  and  personnel  matters. 
(Section  3(d).)  In  addition,  the  OIRA 
Administrator  is  given  the  authority  to 
exempt  any  other  category  of 
regulations.  (Section  3(d)(4).) 
"Regulation"  and  "regulatory  action" 
are  the  operative  terms  used  throughout 
the  Order.  They  are  defined  to  include 
any  regulatory  pronouncement, 
regardless  of  form,  that  has,  or  is 
expected  to  lead  to  a  promulgation  that 
has  the  force  and  effect  of  law.  Thus, 
certain  guidance  documents,  directives, 
notices  of  inquiry,  policy  statements, 
and  the  like  may  be  included  under  th^- 
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Order  depending  on  the  extent  to  which 
the  agency  Intends  to  enforce  their 
terms  and  conditions. 

In  general,  the  Order  focusses  on 
"significant  regulatory  actions,"  rather 
than  all  regulations  or  regulatory 
actions.  This  is  an  important  distinction 
between  this  Order  and  its  predecessor. 
Executive  Order  No.  12291.  This  Order 
makes  clear,  among  other  things,  that 
centralized  review  is  to  be  focussed  on 
the  most  important  regulator}-  actions, 
where  OIRA's  limited  resources  can  be 
expected  to  have  maximum  beneficial 
effect.  Consistent  with  the  spirit  of  the 
priniacy  of  agencies  for  regulatory 
decisions  and  the  streamlining  of  the 
regulatory  process,  the  agencies 
theniselves  are  solely  responsible  for 
review  of  non-significant  regulatory 
actions. 

A  significant  regulatory  action  is 
defined  to  mean  any  regulatory  action 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adveireely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 
(Section  3(0.) 

The  Order  applies  as  a  whole  to  all 
Federal  agencies,  with  the  exception  of 
the  independent  regulatory  agencies. 
However,  the  independent  regulatory 
agencies  are  requested  on  a  voluntary 
basis  to  adhere  to  the  statement  of 
regulatory  philosophy  and  the 
regulatory  principles  that  may  be 
pertinent  to  their  activities.  Moreover, 
these  independent  agencies  are 
included  within  the  provisions  relating 
to  the  planning  process.  (Section  4(b) 
and  Section  4(c).) 

Planning  and  Coordination 

The  objective  of  the  planning  process 
is  to  identify  significant  issues  early  in 
the  course  of  regulatory  development  so 
that  appropriate  coordination  can  be 
conducted  at  the  beginning  of  the 
process  rather  than  at  the  end. 
Specifically,  the  purpose  of  the 
planning  and  coordinating  mechanisms 
set  up  by  the  Order  is: 


[Tjo  provide  for  coordination  of 
regulations,  to  maximize  consultation 
and  the  resolution  of  potential  conflicts 
at  an  early  stage,  to  involve  the  public 
and  its  State,  local,  and  tribal  officials 
in  regulatory  planning,  and  to  ensure 
that  new  or  revised  regulations  promote 
the  President's  priorities  and  the 
principles  set  forth  in  this  Executive 
Order.  (Section  4.) 

First,  the  Order  establishes  a  planning 
cycle  that  begins  with  a  meeting, 
convened  by  the  Vice  President,  with 
the  regulator)'  policy  advisors  and  the 
heads  of  agencies  to  discuss  priorities 
and  to  coordinate  regulatory*  efforts  to  be 
accomplished  in  the  upcoming  year 
(Section  4(a)).  The  Order  recognizes  the 
continued  utility  of  the  "Unified 
Regulatory  Agenda,"  a  compilation  of 
"all  regulations  under  development  or 
review,"  to  be  published  as  specified  by 
the  Administrator.  (Section  4(b).)  The 
Order  also  calls  for  agencies  to  develop 
a  "Regulatory  Plan"  (Section  4(c)),  a 
description  of  the  "most  important 
significant  regulatory  actions  that  the 
agency  reasonably  expects  to  issue  in 
proposed  or  final  form  in  that  fiscal  year 
or  thereafter."  Agencies'  plans  are  to  be 
submitted  to  OIRA  by  June  1st  of  each 
year,  and  are  then  to  be  coordinated 
with  various  affected  agencies  and  the 
regulatory  policy  advisors.  After 
appropriate  consultation  and 
coordination,  the  Plan  is  to  be  published 
annually  in  the  October  publication  of 
the  Unified  Regulatory  Agenda. 

Another  vehicle  for  increased 
coordination  and  cooperation  regarding 
regulatory  affairs  among  agencies  and 
between  the  Executive  Office  of  the 
President  and  the  agencies  is  the 
Regulatory  Working  Group  (RWG). 
(Section  4(d).)  The  RWG— which  is  to 
meet  at  least  quarterly — is  to  be  chaired 
by  the  OIRA  Administrator,  and  consist 
of  representatives  of  the  regulatory 
policy  advisors  and  the  heads  of 
agencies  determined  to  have  significant 
domestic  regulatory  responsibility.  The 
Order  sets  forth  specific  tasks  for  the 
RWG: 

To  assist  agencies  in  identifying  and 
analyzing  important  regulatory  issues 
(including  among  others  (1)  The 
development  of  innovative  regulatory 
techniques,  (2)  the  methods,  efficacy, 
and  utility  of  comparative  risk 
assessment  in  regulatory  decision- 
making, and  (3)  the  development  of 
short  forms  and  other  streamlined 
regulatory  approaches  for  small 
businesses  and  other  entities.) 

In  order  for  agencies  to  implement  the 
Order's  philosophy  regarding 
accountability,  planning,  and 
coordination,  it  is  necessary  for  a  very 
senior  official  with  sufficient  authority 


to  be  given  responsibility  for  these 
functions.  The  Order  thus  requires  each 
agency  to  appoint  a  Regulatory  Policy 
Officer  (RPO)  (Section  6(a)(2)).  The  RPO 
is  to  report  to  the  agency  head  and  is  to 
oversee  in  the  agency  "the  development 
of  effective,  innovative,  and  least 
burdensome  regulations  and  to  further 
the  principles  set  forth  in  this  Executive 
Order."  In  most  cases,  the  RPO  also 
serves  as  the  agency's  representative  on 
the  RWG. 

To  ensure  improved  coordination 
between  the  Government  and  the 
public,  the  Order  also  requires  the  OIRA 
Administrator  to  meet  quarterly  with 
representatives  of  State,  local,  and  tribal 
governments,  and  to  convene,  from  time 
to  time,  conferences  with 
representatives  of  businesses, 
nongovernmental  organizations,  and  the 
public  to  discuss  regulatory  issues  of 
common  concern.  (Section  4(e).) 

Centralized  Re\iew  Process 

A  large  part  of  the  Order  is  devoted 
to  the  processes  for  implementing 
centralized  regulatory  review  (Section 
6),  including  a  mechanism  for  resolving 
disputes  that  may  result  from  such 
review  (Section  7).  In  the  most  recent 
Administration,  centralized  review  was 
highly  controversial  and  vigorously 
attacked  by  critics  who  believed  that  it 
had  been  misused.  Yet,  few  really 
challenge  the  notion  that  it  is 
appropriate  for  the  President  to  provide 
an  opportunity  for  an  appraisal — 
detached  from  the  originating  agency's 
legitimate  focus  on  its  programmatic 
goals — as  to  whether  the  agency's 
regulator)'  activities  are  consistent  with 
and  further  the  President's  overall 
objectives  and  regulator)'  philosophy. 
Centralized  review  also  provides  an 
effective  vehicle  for  ensuring  that 
decisions  made  by  one  agency  do  not 
conflict  with  policies  or  actions  taken  or 
planned  by  other  agencies — an 
increasingly  important  function  as  the 
decentralized  government  takes  on 
increasingly  complex  responsibilities. 
And  centralized  review  can  be  helpful 
in  identifying  a  particular  success  story, 
or  a  particular  mistake,  by  an  agency 
that  can  provide  important  information 
for  other  agencies  facing  the  same  or 
similar  problems. 

Some  of  the  problems  with  the  way 
centralized  review  has  been 
implemented  in  the  past  can  be  reduced 
if  the  agency  rule-writers  and  the 
reviewer  become  engaged  sooner  rather 
than  later  in  the  regulatory  process. 
After  an  agency  has  spent  years,  and 
substantial  intellectual  resources  in 
producing  a  proposed  regulation,  it  is 
difficult  for  it  to  be  receptive  and 
responsive  to  comments  questioning  the 
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fundamental  premises  on  which  the 
regulation  is  based  regardless  of  the 
merits  of  those  comments.  Recognizing 
the  benefits  of  advance  planning  and 
coordination  in  identifying  and  more 
importantly  resolving  major  issues  early 
in  the  process.  Section  6  establishes  a 
process  that  focusses  on  selectivity  and 
early  determination  of  what  is 
important,  or  "signi.ficant." 

The  process  be^;ins  with  the  agency 
submitting  to  OIRA  a  list  of  planned 
regulatory  actions  (Section  6(a)(3)(A)), 
indicating  those  the  agency  believes  to 
be  "significant  regulatory  actions",  as 
defined  in  Section  3(f).  OIRA  then  has 
ten  working  days  to  notify  the  agency 
that  it  has  determined  that  a  listed 
regulation  is  a  "significant  regulatory 
action."  Those  regulatory  actions  that 
both  OIRA  and  the  agency  agree  are  not 
significant  are  not  subject  to  review. 
Also,  the  OIRA  Administrator  may 
waive  review  of  any  rttgulatory  action 
designated  by  the  agency  as  significant. 

For  regulatory  actions  designated  as 
significant,  the  agency  is  to  send  the 
draft  rule  and  an  assessment  of  its  costs 
and  benefits  to  OIRA  for  review. 
Additional  and  mora  extensive  analysis 
is  necessary  if  the  rule  is  "economically 
significant."  (A  regulatory  action  is 
economically  significant  within  the 
meaning  of  the  Executive  Order  if  it 
appears  that  it  will  "have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
.safety,  or  State,  local,  or  tribal 
governments  or  communities."  (Section 
3(f)(1).)  For  an  economically  significant 
rule,  the  agency,  unless  it  is  prohibited 
by  law,  is  to  submit  with  the  rule  an 
assessment,  including  the  underlying 
analysis,  of  the  anticipated  benefits,  the 
anticipated  costs,  and  of  the  costs  and 
benefits  of  "potentially  effective  and 
reasonable  feasible  alternatives." 
(Section  6(a;(3)(C).) 

Section  6  also  seeks  to  eliminate 
unwarranted  delays  in  the  regulatory 
review  process  by  establishing 
deadlines  within  which  OIRA  must 
complete  its  review.  (Section  6fb)(2).) 
For  preliminary  regulatory  actions  prior 
to  a  Notice  of  Proposed  Rulemaking, 
such  as  a  notice  of  inquiry  or  advance 
notice  of  proposed  rulemaking.  OIRA 
must  conclude  review  within  10 
working  days.  For  most  submissions, 
OIRA  must  conclude  review  within  90 
calendar  days,  except  that  if  OIRA  has 
previously  reviewed  a  submission  and 
there  is  no  material  change  at  its  next 
stage,  OIRA  must  complete  its  review 
within  45  days.  In  some  cases 
extensions  of  review  may  be  needed. 


The  Order  allows  the  review  period  to 
be  extended  upon  written  approval  of 
the  Director  of  0MB  or  at  the  request  of 
the  agency  head.  Finally,  if  the  OIR.^ 
Administrator  returns  a  regulatory 
action  to  the  agency  for  further 
consideration,  this  action  is  to  be  done 
in  writing  and  is  to  include  an 
explanation  for  the  return,  including  the 
pertinent  provision  of  the  Order  that  is 
the  basis  for  the  return. 

Openness:  Public  Involvement  and 
Disclosure 

The  Order  speaks  not  only  to  the 
relationship  between  the  centralized 
reviewer  and  the  agencies,  but  also  to 
the  relationship  between  both  of  them 
and  the  public.  It  is  essential  that  the 
public  be  involved  in  the  rulemaking 
process  those  benefitting  from,  those 
incidentally  affected  by,  as  well  as  those 
who  might  be  burdened  by,  the 
proposed  regulations.  The  public  will 
often  be  able  to  corroborate  the 
information  that  the  agency  already  has 
in  its  possession,  or  provide  additional 
relevant  information  to  the  agency.  The 
public  can  also  provide  a  useful  reality 
checJc  on  the  agency's  proposal. 

While  the  Administrative  Procedure 
Act,  5  U.S.C.  §  551,  et  seq.,  the  agency's 
organic  statute,  and  the  agency's 
internal  rules  provide  for  public  input, 
the  Order  refiects  the  fact  that  more  can 
be  done  to  involve  the  public  in  the 
rulemaking  process,  particularly  in  the 
early  stages  (before  a  formal  notice  of 
proposed  rulemaking  is  issued). 
Specifically,  the  Order  requires  each 
agency  to  "provide  the  public  with 
meaningful  participation  in  the 
regulatory  process,"  including  "a 
meaningful  opportunity  to  comment  on 
any  proposed  regulation,  which  in  most 
cases  should  include  a  comment  period 
of  not  less  than  60  days."  (Section 
6(a)(1).)  The  Order  also  encourages 
agencies  "to  explore  and,  where 
appropriate,  use  consensual 
mechanisms  for  developing  regulations, 
including  negotiated  rulemaking." 
(Section  6(a)(1).)  An  open  and  easily 
accessible  process  generally  improves 
the  basis  for  decision-making,  increases 
accountability  on  the  part  of  the  agency, 
and  generally  enhances  the  prospect  for 
acceptance  of  the  final  product  by  the 
regulated  industry. 

To  increase  the  openness  and 
accountability  of  the  regulatory  review 
process  itself,  the  Order  sets  forth 
certain  disclosure  responsibilities  for 
both  the  agencies  and  OIRA.  After  a 
regulatory  action  has  been  issued,  the 
agency  is  to  make  available  to  the  public 
the  material  that  the  Order  requires  to 
have  been  submitted  to  OIRA  for 
review.  The  agency  is  also  to  identify  for 


the  public  the  "substantive  changes 
between  the  draft  submitted  to  OIRA  for 
review  and  the  action  subsequently 
announced,"  as  well  as  identifying 
those  changes  that  were  made  at  the 
suggestion  or  recommendation  of  OIRA. 
(Section  6(a)(3)(E).) 

OIRA  too  is  subject  to  a  variety  of 
disclosure  procedures.  (Section  6fb)(4).) 
Regarding  regulatory  actions  under 
review  at  OIRA,  only  the  OIRA 
Administrator  or  a  particular  designee  is 
to  receive  oral  communications  from 
persons  not  employed  by  the  Executive 
Branch.  If  meetings  are  held  with  such 
persons,  OIRA  is  to  invite  a 
representative  from  the  appropriate 
agency  to  be  present.  Within  10  working 
days  OIRA  will  forward  to  the  agency  a 
copy  of  all  written  communications 
received  from  persons  outside  the 
Executive  Branch,  as  well  as  the  names 
and  dales  of  individuals  involved  in 
substantive  oral  communications.  OIR,^ 
is  also  to  maintain  a  publicly  available 
log  that  includes  a  notation  of  all 
wTitten  communications  forwarded  to 
an  agency  and  the  dates,  names  of 
individuals,  and  subject  matter 
discussed  in  substantive  oral 
communications  between  OIRA  and 
persons  outside  the  Executive  Branch. 
In  addition,  OIRA  will  make  available 
the  status  of  all  regulatory  actions  under 
review.  Finally,  after  publication  or 
issuance  of  a  regulatory  action,  OIRA 
will  make  available  all  documents 
exchanged  between  OniA  and  the 
agency  during  the  review. 

The  Order  also  provides  a  di.spute 
resolution  mechanism,  in  the  event  that 
the  Administrator  of  OIRA  cannot 
resolve  a  disagreement  between  or 
among  agency  heads  or  between  OMB 
and  an  agency.  (Section  7).  In  that  event, 
the  issue  will  be  decided  by  the 
President  or  the  Vice  President  acting  at 
his  behest.  Resolution  of  an  issue  under 
this  section  may  be  requested  only  by 
the  Director  of  OMB,  the  head  of  the 
issuing  agency,  or  the  head  of  an  agency 
with  a  significant  interest  in  the 
outcome.  Such  review  will  specifically 
not  be  undertaken  at  the  request  of  any 
other  persons. 

Review  of  Existing  Regulations 

The  Order  establishes  an  ongoing 
process  whereby  agencies  will  review 
existing  regulations  (Section  5). 
Agencies  were  required  to  submit  to 
OIRA  by  December  31, 1993.  a  plan 
under  which  the  agency  will 
periodically  review  its  existing 
significant  regulations  to  determine 
whether  any  such  rules  should  be 
modified  or  eliminated.  The 
Administrator  of  OIRA  is  directed  to 
work  with  the  RWG  and  others.  State, 
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local  and  tribal  governments  in 
particular,  to  help  pursue  the  review  of 
existing  regulations.  The  general 
purpose  of  such  review  is  as  follows: 

(tJo  reduce  the  regulatory  burden  on 
the  American  people,  their  families, 
their  communities,  their  State,  local, 
and  tribal  governments,  and  their 
industries;  to  determine  whether 
regulations  promulgated  by  the 
executive  branch  of  the  Federal 
Government  have  become  unjustified  or 
unnecessary  as  a  result  of  changed 
circumstances;  to  confirm  that 
regulations  are  both  compatible  with 
each  other  and  not  duplicative  or 
inappropriately  burdensome  in  the 
aggregate;  to  ensure  that  all  regulations 
are  consistent  with  the  President's 
priorities  and  the  principles  set  forth  in 
this  Executive  Order,  within  applicable 
law;  and  to  otherwise  improve  the 
effectiveness  of  existing  regulations. 
•  '   •  (Section  5). 

III.  The  Implementation  of  Executive 
Order  No.  12866 

We  would  prefer  to  report  that  all  the 
regulatory  problems  of  the  nation  have 
either  been  resolved  or  are  on  their  way 
to  being  resolved  by  the  6-month  mark 
of  the  Executive  Order.  It  should  be  no 
surprise,  however,  that  this  is  not  the 
case.  Improving  the  regulatory  system  of 
the  nation  is  tied  to  reforms  that  are 
being  undertaken  throughout  the 
government,  many  initiated  through  the 
Vice  President's  National  Performance 
Review.  While  changes  are  undenvay. 
most  are  not  yet  completed;  this  is  true 
also  for  implementation  of  the  Executive 
Order. 

Many  of  the  themes  that  run  through 
the  Order,  careful  planning,  cooperation 
and  team  work  within  the  Executive 
Branch,  sound  and  timely  analysis, 
focusing  of  resources,  openness  and 
accountability,  are  also  being  instituted 
across  other  programs  of  the  Federal 
Government.  In  some  cases,  the  ability 
of  agencies  to  implement  changes  in  the 
regulatory  system  depends  on  changes 
being  made  in  other  areas.  For  example, 
planning  and  priority  setting  depend  on 
the  existence  within  departments  of 
offices  that  possess  the  authority  to 
resist  the  natural  tendency  of  large 
agencies  to  seek  autonomy  within 
departments.  In  other  cases,  there  may 
be  a  tension  between  reform  in  one  area 
and  reform  in  another.  Sound  analysis, 
for  example,  requires  highly  skilled 
personnel  and  budget  resources,  at  a 
time  when  the  Federal  Government  is 
reducing  personnel  and  constraining 
budgets. 

To  some  extent,  our  ability  to  reform 
the  regulatory  process  is  not  wholly 
within  our  control.  Regulations  are  often 


mandated  by  statutes,  most  of  which 
attack  a  single  problem  without 
recognition  that  other  problems, 
possibly  more  important  problems,  may 
be  implicated  by  the  proposed  solution. 
Many  statutes  also  create  lengthy,  often 
highly  detailed  regulatory  requirements, 
leaving  agencies  with  little  discretion  to 
establish  reasonable  tradeoffs  between 
requirements,  and  in  some  cases  driving 
agencies  to  scramble  in  response  to  the 
statutory  (or,  if  they  miss  it,  the 
judicially  imposed)  deadline  of  the  day. 

Nevertheless,  we  believe  that  we  have 
made  a  very  good  start  in  implementing 
Executive  Order  No.  12866  during  its 
first  six  months  in  operation,  with  many 
measurable  improvements.  The  0MB 
Director  and  OIRA  Administrator  issued 
guidance  to  the  heads  of  agencies 
regarding  implementation  of  the  Order 
on  October  12, 1993.  less  than  two 
weeks  after  the  Order  was  signed.  Since 
then,  as  detailed  below,  both  OIRA  and 
the  agencies  have  been  energetic  in 
implementing  the  Order. 

We  must  point  out,  however,  that  the 
start-up  time  for  various  provisions  of 
the  Order  has  taken  longer  (and  in  some 
cases  a  lot  longer)  than  we  anticipated. 
Many  agencies  have  had  to  establish 
new  oversight  mechanisms  to  enable 
them  to  implement  provisions  in  the 
Order.  For  example,  the  listing  of 
significant  and  non-significant  rules  has 
proven  particularly  troublesome  for 
some  decentralized  departments,  both 
in  terms  of  the  internal  decision-making 
to  determine  the  "significance"  of 
particular  rules,  and  in  terms  of  clearing 
those  determinations  with  sister 
agencies  or  the  Office  of  the  Secretary 
(or  its  eouivalent). 

In  adaition",  several  provisions  of  the 
Order  establish  processes  that  will  take 
time  to  implement  or  simply  have  not 
been  used  yet.  The  regulatory  planning 
process  set  forth  in  Section  4  of  the 
Order  is  on  schedule,  but  only  just  now 
beginning.  The  Vice  President  convened 
the  Agencies'  Policy  Meeting  (Section 
4(a))  on  April  5,  1994,  and  guidance  to 
the  agencies  on  implementation  of  the 
Regulatory  Plan  (Section  4(c))  was 
issued  by  the  OIRA  Administrator 
immediately  after  the  meeting.  Draft 
Regulatory  Plans  are  not  due  to  OIRA 
until  June  1st,  and  the  first  Plan  will  not 
be  published  until  October  1994,  when 
it  will  appear  with  the  semi-annual 
Regulatory  Aeenda. 

Similarly,  tne  review  of  existing 
regulations  established  by  Section  5 
contemplated  that  agencies  would 
submit  programs  under  which  they 
would  periodically  review  their  existing 
significant  regulations  by  December  31. 
1993.  Several  agencies,  including  DOT. 
HHS.  DOE.  and  DOI,  included  as  part  of 


their  plans  public  notices  soliciting 
suggestions  for  regulations  to  be 
reviewed.  Other  approaches  to 
reviewing  existing  regulations  have 
been  discussed  within  the  Regulatory 
Working  Group,  and  next  steps  are 
being  developed. 

Finally,  the  provision  of  the  Order 
that  has  not  yet  been  implemented 
because  it  has  not  been  used  is  Section 
7.  Resolution  of  Conflicts.  To  date,  there 
have  been  no  disagreements  regarding 
implementation  of  the  Order  that  have 
been  raised  to  the  President  or  Vice 
President  for  resolution. 

To  a  large  extent,  the  first  three 
months  of  the  Order,  October  through 
December  1993  were  almost  exclusively 
devoted  to  start-up,  by  both  OIRA  and 
the  agencies.  During  January  through 
March  1994,  the  changes  created  by  the 
Order  began  to  emerge,  and  now  some 
are  clearly  visible  and  measurable.  Start- 
up still  goes  on.  however,  and,  as  will 
be  discussed  below,  it  may  simply  be 
too  early  to  tell  whether  the  Order  is 
working  as  intended. 

Cooperation  and  Coordination 

There  are  a  number  of  ways  to  analyze 
and  measure  the  implementation  of 
Executive  Order  No.  12866.  Some  of  the 
most  important  changes  that  have  been 
made,  which  nourish  the  spirit  of  the 
Order  as  much  as  carrying  out  its  letter, 
are  intangible  and  difficult  to  quantify. 
One  of  these  is  the  vastly  improved 
relationship  that  has  developed  between 
OIRA  and  the  agencies. 

While  remnants  of  the  mistrust  and 
hostility  that  often  characterized 
relationships  between  the  career  staffs 
over  much  of  the  past  decade  still  exist, 
for  the  most  part  this  has  been  replaced 
with  a  spirit  of  cooperation.  Rule  writers 
and  rule  reviewers  are  learning  to  work 
together  as  partners  rather  than  as 
adversaries.  Particularly  good  working 
relationships  have  evolved  between 
OIRA  and  DOT,  IX)I.  and  Education. 
Substantial  changes  are  evident  with 
DOL  and  EPA.  In  all  cases,  working 
relationships  have  improved. 

Differences  between  0MB  and  the 
agencies,  including  significant 
disagreement  on  issues,  continue  as  one 
would  exf)ect  and  as  is  contemplated  by 
the  Order.  But  these  differences,  which 
are  largely  the  product  of  different 
perspectives,  are  functioning  for  the 
most  part  as  a  constructive,  professional 
tension  that  leads  to  improved 
regulations. 

The  change  toward  a  spirit  of 
cooperation  and  teamwork  has  occurred 
largely  because  it  has  been  fostered  by 
strong  leadership  within  the 
Administration,  including  that  of  the 
President  and  Vice  President 
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themselves,  as  well  as  by  agency  heads 
and  managers  at  0MB.  The 
Administrator  of  OIRA  and  her  staff 
have  visited  many  of  the  agencies  to 
meet  with  the  senior  regulatory  officials 
and  entertain  comments  or  answer 
questions  about  the  Executive  Order. 
More  work  needs  to  be  done,  however, 
so  the  message  reaches  throughout  the 
agencies.  In  the  end,  perhaps  the  best 
antidote  for  any  residual  hostility  will 
be  several  working  experiences  where 
the  career  staffs  work  together  through 
a  problem  to  produce  a  product  that  all 
agree  is  better  for  the  elTort. 

Other  serious  efforts  to  improve 
communications,  cooperation,  and 
coordination  have  now  been 
institutionalized. 

As  required  by  the  Executive  Order, 
each  agency  has  designated  a  high  level 
Regulatory  Policy  Officer  (RPO)  to 
represent  directly  the  agency  head  in 
efforts  to  implement  the  Order  and 
improve  the  regulatory  process.  (Section 
6(a)(2).)  Although  departments  have 
selected  different  positions  to  perform 
this  role,  many  have  designated  the 
general  counsel  as  the  RPO.  This  has 
ensured  high  level  agency  attention  to 
the  regulatory  process  and  efforts  to 
reform  it. 

One  of  the  primary  forums  for  the 
RPOs  to  work  together  to  improve  the 
regulatory  process  is  the  Regulatory 
Working  Group  (RWG).  The  RWG  has 
met  three  times,  in  November,  January, 
and  March.  These  meetings  have  been 
well  attended  by  the  White  House 
advisors  and  the  RPOs  and  have  served 
as  a  convenient  foram  for  discussion  of 
issues  related  to  the  implementation  of 
the  Order  in  an  organized  and  collegial 
manner.  The  meetings  have  allowed 
agencies  to  share  techniques  and 
solutions  to  common  problems,  and 
have  allowed  White  House  and  agency 
officials  to  exchange  views  as  a  group 
on  a  regular  basis. 

The  RWG  has  created  four  sub-groups 
to  consider  specific  cross-cutting  issues 
that  affect  all  or  many  regulatory 
agencies:  these  include  benefit-cost 
analysis,  risk  assessment,  streamlining 
the  regulatory  system,  and  use  of 
information  technology  to  improve 
rulemaking.  The  sub-groups  are 
inclusive  and  any  agency  that  is 
interested  has  been  invited  to  designate 
staff  to  participate.  These  sub-groups 
have  discussed  informal  work  plans  and 
several  are  in  the  process  of  developing 
materials  for  consideration  by  the  RWG. 

An  additional  effort  to  improve 
working  relationships  between  agencies 
and  OIRA  is  the  Regulatory  Training 
and  Exchange  Program  instituted  by 
OIRA.  Agencies  have  been  encouraged 
to  designate  career  staff  who  would 


come  to  OIRA  on  a  training  detail  to 
learn  how  regulatory  review  is 
conducted  and  to  work  on  RWG  matters. 
The  purpose  of  the  program  is  to 
provide  expertise  among  the  agency 
career  staff  in  how  regulatory  review  is 
conducted  so  that  it  can  be  incorporated 
into  the  working  practices  of  the  agency, 
as  the  Executive  Order  envisions.  This 
program  is  still  in  its  start-up  phase,  but 
OIRA  has  hosted  two  trainees,  from 
USDA  and  DOT.  Other  exchange 
program  candidates  are  being  sought, 
and  are  expected  to  undergo  this 
L'-aining  during  the  summer  and  fall. 

Openness:  Public  Involvement  and 
Disclosure 

Executive  Order  No.  12866  places 
special  emphasis  on  increased  openness 
in  the  rulemaking  process,  particularly 
incrf;ased  public  involvement  earlier  in 
the  regulatory  process.  Agencies  are 
instructed  to  "provide  the  public  with 
meaningful  participation  in  the 
regulatory  process  *   *   *  which  in  most 
cases  should  include  a  comment  period 
of  not  less  than  60  days."  In  addition, 
agencies  are  to  "explore,  and  where 
appropriate,  use  consensual 
mechanisms  for  developing  regulations, 
including  negotiated  rulemaking." 
(Section  6(3)(1).)  Agencies  are  also 
encouraged,  prior  to  issuing  notices  of 
proposed  rulemaking,  to  seek  the 
involvement  of  those  affected  by  it, 
especially  State,  local,  and  tribal 
officials. 

It  is  difficult  to  know  how  much 
advance  consultation  is  taking  place. 
However,  with  all  but  a  few  well 
justified  exceptions,  agencies  are 
allowing  60  days  for  public  comment. 
Regarding  regulatory  negotiation,  on  the 
same  day  that  the  President  signed  the 
Executive  Order,  he  also  signed  a 
memorandum  to  agency  heads  further 
encouraging  the  use  of  con.sensual 
mechanisms  and  directing  each  agency, 
by  December  31. 1993,  to  identify  to 
OIIL\  at  least  one  candidate  for  a 
regulatory  negotiation  during  the 
upcoming  year,  or  explain  why  the  use 
of  such  a  process  would  not  be  feasible. 
Agencies  provided  these  candidates  to 
OIRA  on  time,  or  very  shortly  after  the 
deadline,  and  many  agencies  are 
currently  undertaking  regulatory 
negotiations.  To  assist  with  the  learning 
process.  OIRA  joined  with  the 
Administrative  Conference  of  the  U.S. 
(ACUS)  to  sponsor  a  program  for  agency 
officials,  which  was  held  on  November 
29,  1993.  on  how  to  do  regulatory 
negotiation,  using  expertise  and 
materials  that  ACUS  staff  have 
assembled  over  the  past  decade. 

As  noted  above,  OIRA  has  its  own 
responsibilities  to  meet  with  various 


affected  entities.  OIRA  has  held  two 
conferences  with  representatives  of 
State,  local,  and  tribal  governments  one 
in  December  1993,  the  second  in  March 
1994.  The  first  conference,  chaired  by 
the  OIRA  Administrator  and  attended 
by  about  100  persons,  consisted  of  three 
panel  discussions:  an  overview  of  the 
regulatory  partnership;  regulatory 
burdens  and  how  they  may  be  reduced; 
and  involving  all  affected  entities  in 
regulatory  development.  The  panels  and 
audience  consisted  of  representatives 
from  State,  county,  town,  and  tribal 
governments;  academics;  association 
representatives,  for  example  from  the 
National  Association  of  Counties,  the 
National  Governors'  As.sociation,  the 
National  AsscK;iation  of  Towns  and 
Townships,  the  National  Association  of 
American  Indians,  and  the  Advisory 
Commission  on  Intergovernmental 
Relations;  and  agency 
intergovernmental  affairs  office 
representatives. 

The  second  conference,  also  chaired 
by  the  OIRA  Administrator,  was  a 
working  session  devoted  to  discussion 
of  consultations  between  the  Federal 
government  and  State,  local,  and  tribal 
officials  regarding  unfunded 
nonstatutory  mandates.  This  session 
brought  together  at  one  table  general 
counsels  from  several  major  regulatory 
agencies  and  various  State,  local,  and 
tribal  governmental  officials  to  discuss 
how  to  improve  the  consultative  process 
called  for  in  Executive  Order  No.  12875, 
"Enhancing  the  Intergovernmental 
Partnership". 

These  conferences  are  the  beginning 
of  a  significant  and  continuing  effort  by 
this  Administration  to  ensure  thr.t  more 
effective  working  relationships  among 
the  Federal,  Stale,  local,  and  tribal 
governments  are  institutionalized.  A 
third  conference  is  tentatively 
scheduled  for  early  June.  We  have  asked 
representatives  of  the  major  State,  local, 
and  tribal  associations  for  suggested 
topics  or  formats  for  this  and  other 
conferences  to  be  scheduled  on  a  regular 
basis. 

OIRA  has  also  taken  steps  to  improve 
the  participation  of  the  small  business 
community  in  the  rulemaking  process. 
OIRA  joined  the  Small  Business 
Administration  (SBA)  to  sponsor  a 
Small  Business  Forum  on  Regulatory 
Reform  in  March  1994  to  discuss  how 
the  regulatory  process  can  better  address 
the  special  needs  of  small  businesses. 
The  Forum,  chaired  by  the  OIRA 
Administrator  and  the  Administrator  of 
the  SBA,  brought  together  high  level 
officials  from  regulatory  agencies  that 
significantly  affect  small  businesses — 
EPA,  DOT,  IRS,  DOL,  DOJ,  and  FDA— 
to  listen  to  small  business  owners 
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diicuss  their  concerns  regarding  Federal 
regulations.  This  Forum  was  followed 
by  work  session  meetings  focussed  on 
five  industry  sectors — chemical  and 
metals;  food  processing:  transportation 
and  trucking;  restaurants;  and 
environmental,  recycling,  and  waste 
disposal— that  have  been  attended  by 
both  relevant  agency  officials  and  small 
business  representatives.  A  second 
conference,  to  discuss  the  results  of 
these  work  sessions,  will  be  scheduled 
later  this  summer. 

While  the  regulatory  review  process 
conducted  by  OIRA  cannot  displace  the 
agencies'  responsibilities  to  seek  and 
acqommodate  public  input  in 
rulemaking,  OIRA  is  charged  with 
conducting  its  work  so  as  to  "ensure 
greater  openness,  accessibility,  and 
accountability  in  the  regulatory  review 
process."  (Section  6(b)(4).)  On  July  1, 
1993,  as  one  of  her  first  actions,  the 
OIRA  Administrator  began  making 
avaiilabls  a  daily  list  of  drafl  agency 
regulations  under  review  at  OIRA.  This 
was  done  in  order  to  remove  the  stigma 
of  secrecy  that  had  previously 
characterized  regulatory  review,  and  to 
make  the  review  process  more 
transparent.  Now,  the  fact  that  a  rule  is 
under  review  at  OIRA.  or  "pending."  is 
public  information  available  to  anyone 
who  seeks  it. 

The  completion  of  review  is  also 
made  public.  On  the  pending  list,  the 
date  of  completion  of  review  for  anv 
regulation  pending  that  month  is 
indicated.  Lists  and  statistics  for  each 
month  are  compiled  and  made  available 
by  the  tenth  day  of  the  following  month. 
This  information  includes  a  list  of  all 
rules  on  which  rt!view  was  concluded 
the  previous  month,  showing  agency, 
title,  an  identification  number,  date 
received,  date  review  completed,  type  of 
rule  (e.g.,  proposal,  final,  etc.),  and 
OIRA  action  taken  (e.g.  found  consistent 
with  the  Order  without  change,  with 
change;  withdrawn;  returned  to  agency; 
etc.).  In  addition,  there  is  a  list  of  all 
economically  significant  rules  reviewed. 
Finally,  this  monthly  compilation 
includes  aggregate  statistics  on  reviews 
for  the  month  and  for  the  calendar  year, 
including  the  number  of  reviews  by 
agency.  OIRi\  action  taken,  and  average 
review  time. 

As  provided  for  in  the  Executive 
Order,  meetings  and  telephone  calls 
with  persons  outside  the  Executive 
Branch  en  regulations  under  review  are 
now  log;;ed.  and  these  logs  are  made 
publirly  available.  Entries  for  meetings 
incliide  the  date,  the  attendees,  and  the 
subjfeLt  matter  discu.ssed.  An  agency 
representative  is  invited  and  almost 
always  attends  such  meetings.  Any 
written  materials  provided  by  the 


outside  person(s)  are  made  publicly 
available,  and,  if  an  agency 
representative  is  not  in  attendance,  are 
provided  to  the  agency. 

The  OIRA  meetings  log  contains  36 
entries,  for  meetings  that  occurred 
between  July  19. 1993,  and  March  31. 
1994.  In  all  but  two.  the  OIRA 
Administrator  chaired  the  meetings;  in 
these  two,  other  officials  in  the 
Executive  Office  of  the  President  acted 
as  chair.  An  agency  representative 
attended  all  but  four  meetings.  Usually 
the  meetings  were  with  persons  outside 
the  Federal  Government,  but  in  several 
instances  the  attendees  included 
Congressional  representatives.  Most  of 
the  meetings  were  devoted  to  EPA 
regulations,  30  of  the  36.  The  other 
meetings  concerned  a  DOC/NOAA  rule 
and  several  FDA  and  USDA  food  safety 
regulatory  actions. 

Any  material  s*int  to  OIRA  on  rules 
being  reviewed  from  anyone  outside  the 
Executive  Branch  is  kept  in  a  public  file. 
In  addition,  if  the  material  is  not  merely 
a  copy  of  documents  already  sent  to  the 
agency,  a  copy  is  forwarded  to  the 
agency.  Finally,  documents  exchanged 
between  OIRA  and  the  agency  during 
the  review,  including  the  draft  rule 
submitted  for  review  and  changed 
pages,  are  made  available  to  anyone 
requesting  them  after  the  rule  has  been 
issued  (or,  if  it  is  not  issued,  after  the 
agency  has  announced  its  decision  not 
to  issue  the  rule). 

These  various  disclosure  procedures 
are  working  well  and  have  helped 
restore  the  integrity  of  the  regulatory 
re\iew  process.  Gsmmunications  with 
outsiders  are  controlled  and  disclosed, 
but  apparently  this  has  not  had  the 
result  of  discouraging  such 
communications.  Also,  the  results  of  the 
review  process  itself  are  disclosed, 
making  OIRA  clearly  accountable  for  its 
actions. 

Regulatory  Review  Statistics 

The  statistics  maintained  by  OIRA  of 
the  regulator}'  review  process  provide 
another  means  of  measuring  the 
implementation  of  the  Executive  Order. 
Indeed,  these  statistics  respond  directly 
to  most  of  the  questions  raised  in  the 
President's  September  30.  1993, 
memorandum  to  the  OIRA 
Administrator.  In  this  memorandum,  he 
directed  the  Administrator 

To  monitor  your  review  activities  over 
the  next  six  months  and,  at  the  end  of 
this  period,  to  prepare  a  report  on  your 
activities.  This  report  shall  include  a  list 
of  the  regulator}'  actions  reviewed  by 
OIRA,  specifj'iiig  the  issuing  agency;  the 
nature  of  the  regulatory  action  *  *   •; 
whether  the  agency  or  OIRA  identified 
the  reviewed  regulatory  action  as 


"significant,"  within  the  meaning  of  the 
order;  and  the  time  dedicated  to  die 
review,  including  whether  there  were 
any  extensions  of  the  time  periods  set 
forth  in  the  order,  and  if  so.  the  reason 
for  such  extensions, 

OIRA  received  and  reviewed  578 
regulatory  actions  from  October  1.  1993, 
through  March  31, 1994.  Appendix  A 
lists  these  rules,  indicating  the 
originating  department  and/or  agency, 
the  review  time  in  days,  the  nature  of 
the  regulator}'  action  (e.g.,  Propwsed 
Rule,  Final  Rule,  etc.).  the  rules 
designated  significant  by  the  agency  and 
those  designated  by  OIRA,  the  rules  for 
which  review  was  extended,  and  the 
title  of  the  rule.  Table  1  summarizes 
information  about  these  rules  by  agency, 
including  the  number  of  rules  and 
average  review  time  for  rules  in  the 
"economically  significant"  and  "other 
than  economically  significant" 
categories.  It  also  indicates  the  OIRA 
action  taken  by  agency.' 

Table  1  indicates  that  of  the  578  rules 
reviewed,  63  (11%)  were  economically 
significant  (or  "major,"  a  term  from 
Executive  Order  12291  that  continued  to 
be  used  until  about  the  beginning  of 
January).  The  average  review  time  for  all 
the  rules  was  26  days,  well  below  the 
90-day  limit  established  by  Executive 
Order  No.  12866.  The  10  agencies  with 
the  highest  volume  of  submissions  were, 
in  order:  HHS  (126),  USDA  (94),  EPA 
(52).  DOT  (44).  DOC  (42).  DOI  (34). 
Education  (25).  HUD  (25),  VA  (21).  and 
0PM  (17).  For  about  60%  of  the 
submissions,  review  was  completed 
without  change  to  the  rule.  In  30%  of 
the  cases,  review  was  completed  with 
change.  4.5%  of  the  rules  were 
withdravra  by  the  agency;  2%  wero 
returned  because  they  were  sent 
improperly;  in  about  3%  of  the  cases, 
mostly  EPA  rules,  review  was  not 
concluded  but  was  ended  because  of  a 
statutory  or  judicial  deadline. 

These  statistics  are  affected  by  the  fact 
(discussed  later)  that  during  the  start-up 
period,  during  which  many  non- 
significant rules  continued  to  be  sent  to 
OIRA  for  review.  Once  the  process  is 
fully  implemented  and  agencies  submit 


>  On  Octobar  1.  1993,  OIR,\  aiso  had  175  njies 
under  review  that  had  been  submitted  under 
Executi\'e  Order  12291.  Tabic  2  summarizes  the 
data  on  these  rule*.  On  average,  these  rules  were 
reviewed  in  76  days.  Review  was  concluded  on  tb« 
last  of  these  pre-E.xecutive  Order  Na  12866  niJes 
on  1/1  a/94. 

Also,  on  March  31st.  68  rules  that  had  been 
submitted  between  October  1st  and  March  31.M 
were  still  under  review.  Tdble  3  summarizes  the 
pertinent  data  on  these  rules.  45  rules  (or66')ol  had 
been  under  review  for  under  30  davs;  66  (or  97%, 
had  been  under  review  less  than  90  days.  Three  (or 
3%).  had  been  under  review  over  90  days,  and  had 
been  extended. 
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only  significant  rules  to  OIRA  for 
review,  the  total  number  of  rules  is 
likely  to  decrease,  as  will  the  percentage 
of  rules  for  which  review  is  concluded 
without  change.  At  the  same  time,  as 
only  the  more  important  rules  become 
the  focus  of  OIRA 's  review,  average 
review  time  is  likely  to  increase.  We 
will  be  watching  these  indicators 
closely  during  the  coming  year. 

Of  the  578  mdividual  rules  listed  in 
Appendix  A,  three  rules  were  extended 
beyond  the  90-day  Hniit,  all  at  the 
request  of  the  agency  to  permit 
interagency  coordination  to  be 
completed.  Regarding  the  designation  of 
rules  as  "significant,"  the  list  indicates 
which  rules  were  designated  significant 
by  the  agency,  and  which  were 
designated  significant  by  0MB.  Of  the 
578  rules  reviewed,  a  total  of  238  or 
41%  were  designated  significant  in 
accordance  with  Section  6(a)(3)(A).  Of 
those  designated  significant,  166  or  70% 
were  so  designated  by  the  agency,  while 
72  or  30%  were  designated  significant 
by  0MB. 

Listing  Process 

As  Appendix  A  indicates,  many  of  the 
rules  reviewed  were  not  designated 
either  "significant"  or  "not  significant." 
This  is  because  virtually  all  agencies 
needed  the  first  two  to  three  months  of 
the  Order  for  start-up  activities,  and  did 
not  have  in  place  their  listing  processes 
until  the  second  half  of  the  six-month 
period  under  review.  The  process  was 
smoother  for  agencies  that  either  already 
had  or  created  offices  to  perform  the 
central  management  function  necessary 
for  the  listing  process  to  succeed.  DOT, 
for  example,  has  had  in  place  for  many 
years  a  central  regulatory  review  office 
in  its  Office  of  the  General  Counsel, 
whose  function  is  to  coordinate  and 
review  the  DOT  sub-agencies' 
rulemaking  on  behalf  of  the  Secretary. 
In  other  instances,  offices  have  been 
established  to  perform  these  functions 
by  Clinton  appointees.  The  Secretary  of 
the  Department  of  the  Interior,  for 
example,  created  an  Office  of  Regulatory 
Affairs  whose  director  reports  to  the 
Secretary  and  Chief  of  Staff  and  whose 
job  it  is  to  organize,  monitor,  and 
manage  the  Department's  rulemaking 
activities.  The  Department  of  Education 
also  addressed  the  need  for  centralized 
responsibility,  assigning  this  function  to 
its  General  Counsel,  who  brought  on 
board  a  Deputy  specifically  charged 
with  regulatory  responsibilities.  These 
agencies  have  done  an  excellent  job 
instituting  the  listing  procedures. 

In  other  instances,  however,  it  has 
proven  difficult  to  create  a  centralized, 
departmental  function  capable  of: 
collecting  information  from  agencies 


within  the  department  on  the  status  of 
regulations;  coordinating  a  departmental 
decision  on  significance;  and  managing 
the  submission  of  the  result  to  OMB  and 
the  discussion  with  OMB  to  reach 
agreement  on  the  proper  designation. 
Even  now,  after  six  months  of 
experience,  some  agencies  have  still 
been  unable  to  submit  a  single  list  to 
OIRA  designating  ndes  as  significant  or 
non-significant.  These  agencies 
generally  continue  to  submit  all  rules  to 
OMB  for  review,  telling  us  that  it  is 
easier  and  quicker  for  them  to  do  so 
than  to  go  through  the  process  of 
designating  rules  as  significant  or  non- 
significant even  though  they  know  that 
the  majority  of  their  rules  are  non- 
significant and  would  therefore  not 
need  to  be  reviewed. 

These  agencies  are  examples  where 
internal  agency  coordination  needs  to  be 
improved.  OIRA  does  not  want  to 
review  non-significant  rules;  more 
importantly,  it  is  only  when  agencies 
are  able  to  designate  rules  as  non- 
significant well  in  advance  that  the 
benefits  of  this  system  in  streamlining 
the  regulatory  processes  will  be 
realized.  In  the  meantime,  OIRA  is 
working  with  agencies  to  process  all  the 
rules  that  are  submitted, 
accommodating  as  much  as  possible  the 
difficulties  agencies  are  experiencing 
starting  up  their  systems. 

OIRA  initially  envisioned  that 
agencies  would  send  lists  designating 
rules  significant  or  non-significant  every 
30  or  60  days.  It  is  now  clear  that  for 
some  agencies,  lists  may  be  needed 
more  often;  for  others,  less  often;  and  for 
some,  at  irregular  intervals.  The  process 
should  remain  informal  and  flexible  to 
respond  to  differences  among  the 
agencies  and  to  changing  circumstances 
within  .some  agencies.  For  example, 
DOC's  National  Marine  Fisheries 
Service  must  sometimes  modify  Federal 
fishery  management  plans  on  only 
several  weeks,  and  indeed  sometimes  on 
several  days,  notice.  Speed  in  the  listing 
process  is  therefore  critical.  Also,  in 
some  instances,  agencies  have  preferred 
to  submit  informal  drafts  of  lists  to  OMB 
so  that  discussions  can  take  place  and 
additional  information  be  exchanged 
before  the  lists  are  finalized.  We  do  not 
want  to  discourage  any  opportunities  for 
early  exchanges  of  information,  and 
therefore  it  has  worked  with  the 
agencies  to  sort  through  the  various 
informal  lists  they  are  able  to  provide. 

In  total,  OIRA  has  received  lists 
designating  1,624  rules  as  significant  or 
non-significant.  (These  rules  would  not 
all  be  listed  in  Appendix  A  because,  if 
non-significant,  they  would  not  have 
been  submitted  for  review,  and  if 
significant,  they  may  or  may  not  have 


been  ready  to  be  submitted  for  review 
within  the  six-month  period  covered  by 
this  report.)  Of  the  1,624  regulatory 
actions,  agencies  designated,  and  OIRA 
agreed,  that  1047,  or  64%  were  non- 
significant; 316,  or  19%  were  designated 
by  the  agency  as,  and  OIRA  agreed  they 
were,  significant;  and  the  remaining 
261,  or  16%,  were  designated  significant 
by  OIRA.  Stated  another  way,  the 
agency  and  OIRA  agreed  with  the  initial 
designation  for  83%  of  the  cases;  in  only 
16%  was  there  a  difference  of  view. 

These  aggregate  data  mask  the  fact 
that  for  most  agencies  the  number  of 
instances  where  there  is  an  initial 
difference  of  opinion  between  the 
agency  and  OIRA  as  to  significance 
decreases  as  the  agency  gains 
experience  with  the  process.  In  some 
cases  it  is  simply  a  function  of  the 
agencies  not  knowing  how  much 
information  to  provide  to  enable  OIRA 
to  agree  with  the  agency  designation.  In 
all  cases,  differences  have  diminished 
with  time  as  the  agencies  and  OMB 
discuss  the  reasons  for  the  different 
perspectives  and  develop  an 
understanding  and  agreement  on  the 
definition  of  significance. 

OIRA's  experience  implementing  this 
listing  provision  of  the  Executive  Order 
has  provided  some  valuable  lessons.  In 
some  cases,  the  difficulties  described 
above  are  symptomatic  of  agency 
processes  that  are  broken  and  need  to  be 
fixed.  But  it  is  also  true  that  the 
Executive  Branch  is  characterized  by 
great  variety  in  agency  structures, 
cultures,  statutory  mandates,  and 
missions.  As  a  consequence,  the 
Executive  Order  must  be  flexible 
enough  to  accommodate  such  variety 
and  not  seek  to  impose  rigid  constraints 
that  may  be  counterproductive. 

We  believe  that  so  far,  the  listing 
system  that  has  been  implemented 
contains  both  discipline  and  flexibility. 
Both  OIRA  staff  and  agency  staff  have 
worked  to  accommodate  each  other's 
needs.  The  listing  process  is  serving  to 
focus  OIRA  efforts  on  significant  rules, 
promote  streamlining  in  the  rulemaking 
process,  and  establish  accountability  in 
agencies,  without  creating  unnecessary 
and  burdensome  additional  structures. 

Selectivity 

One  of  the  purposes  of  the  Executive 
Order  was  to  reduce  the  number  of  rules 
submitted  to  OIRA  for  review,  thereby 
streamlining  the  rulemaking  process  for 
the  agencies  and  allowing  OIRA  to  focus 
its  limited  resources  on  the  more 
important  rules.  The  start-up  issues 
discussed  above  have  clouded  to  some 
extent  a  clear  measure  of  the  changes 
that  have  occurred  in  regulatory  review 
since  the  Executive  Order  was  signed. 
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Nevertheless,  the  intended  reduction  in 
the  number  of  rules  reviewed  under  the 
Order  is  clearly  demonstrated  in  the 
statistics. 

Part  of  the  reduction  is  attributable  to 
the  implementation  of  OIRA's  authority 
to  exempt  both  specific  agencies  and 
categories  of  regulations  from 
centralized  review.  In  guidance  issued 
to  agencies  on  October  12. 1993,  the 
OIRA  Administrator  exempted  31 
smaller  agencies  and  35  categories  of 
regulation  so  that  OIRA  review  could  be 
more  usefully  focussed.  (Lists  of  these 
exemptions  are  included  with  the 
October  12, 1993.  guidance  from  the 
OMB  Director  and  OIRA  Administrator 
on  implementation  of  the  Order, 
attached.  These  lists  have  been  updated 
to  exempt  four  additional  agencies  and 
approximately  30  additional  categories 
of  regulations.) 

Overall,  the  578  rules  received  and 
reviewed  by  OIRA  for  the  six-month 
period  is  approximately  halt  what  it  was 
in  previous  years.  Figure  A  indicates  the 
clear  decline  in  the  number  of  rules 
OIRA  received  for  review,  compared  to 
the  average  monthly  receipts  for  the 
preceding  nine  months  of  1993  (which 
is  comparable  to  that  of  previous  years). 
The  number  of  rules  received  for  OIRA 
review  decreased  from  an  average  of 
about  180  per  month  from  January 
through  September  1993  (the  monthly 
average  for  the  years  1989  through  1992 
was  192),  to  well  under  100  for  January 
through  March  1994.  (Monthly  figures 
will  vary  depending  on  regulatory 
activity  at  agencies.  Figure  A  shows  a 
steady  decline  from  October  1993 
through  February  1994  and  an  increase 
for  March.  April's  figures  are  between 
those  of  February  and  March.) 
I  The  number  of  rules  under  review  at 
any  given  time  has  also  shown  a 
significant  decline.  On  July  1. 1993, 
when  OIRA  began  its  disclosure  of  rules 
under  review.  254  regulations  were 
listed  as  pending.  On  September  30. 
when  the  President  signed  Executive 
Order  No.  12866,  175  regulatory  actions 
were  pending  review  at  OIRA.  On 
March  31, 1993.  68  regulatory  actions 
were  pending.  All  these  figures  re- 
emphasize  the  obvious,  that  OIRA  is 
reviewing  far  fewer  rules  than  in  the 
past,  exactly  as  envisioned  by  the 
Executive  Order. 

Time  Limits 

The  Executive  Order  establishes  strict 
time  limits  on  OIRA  review,  in  most 
cases  90  days.  The  purpose  of  such 
limits  is  to  balance  the  need  for 
adequate  time  to  conduct  review  with 
the  need  to  streamline  the  regulatory 
process  and  prevent  unwarranted  delay. 
OIRA  has  made  a  concerted  effort  to 


meet  not  only  the  letter  of  this 
requirement,  but  its  spirit  as  well,  and 
this  goal  of  the  Order  is  clearly  being 
accomplished. 

As  can  be  seen  from  both  Table  I  and 
Appendix  A.  the  average  review  times 
for  the  rules  submitted  during  the  first 
six  months  of  the  Order  is  only  26  days. 
This  is  a  reduction  in  the  average 
annual  review  time  for  the  past  five 
years:  1989—29  days;  1990—28  days; 
1991—29  days;  1992—39  days;  1993— 
44  days.  (The  average  times  were 
particularly  high  during  1992  and  1993 
because  of.  respectively,  the  Regulatory 
Moratorium  instituted  by  President 
Bush  and  the  effect  of  the  transition  to 
the  Clinton  Administration,  when  many 
agencies  were  without  political 
appointees  for  a  significant  portion  of 
1993.) 

Notwithstanding  OIRA's  commitment 
to  speed  up  the  review  process,  it  is 
likely  that  the  average  review  time  will 
go  up  in  the  future.  As  non-significant 
rules,  which  in  the  past  had  generally 
been  reviewed  quickly  and  thus  helped 
keep  average  review  times  down,  are 
removed  from  the  review  process,  and 
only  significant  rules  submitted  and 
reviewed  by  OIRA.  the  time  necessary  to 
complete  such  review  may  increase.  To 
some  extent,  however,  average  review 
time  is  no  longer  as  useful  a  measure  as 
it  was  when  there  were  no  meaningful 
limits  on  review.  Since  all  rules,  except 
the  small  percentage  specifically 
extended,  must  be  reviewed  within  90 
days,  it  is  complianre  with  that 
deadline  that  is  most  important  and  is 
therefore  discussed  in  detail  below. 
Nevertheless,  average  re\iew  time  will 
continue  to  be  a  measure  carefully 
watched  bv  OIRA  in  the  coming  vear. 
A  quickWk  at  Appendix  A  reveals 
that  most  reviews  were  completed  in 
under  30  days.  This  may  be  as  a  result 
of  OIRA's  still  receiving  non-significant 
rules,  or  its  receiving  some  rules  on  the 
eve  of  statutory  or  judicial  deadlines,  or 
because  OIRA  and  agency  staffs  have 
consulted  earlier  in  the  process  and  few 
issues  remain  by  the  time  for  formal 
submission.  Of  the  578,  408  or  71% 
were  reviewed  in  under  30  days.  512  or 
89%  were  reviewed  in  under  60  days. 
Review  took  greater  than  60  days  for 
only  66  or  11%  of  the  578.  The  OIRA 
Administrator  has  instituted  an  internal 
management  system  that  fiags  for  her 
attention  all  rules  still  under  review  at 
their  60th  day.  This  has  ensured  that 
submissions  do  not  languish  on  staff 
desks,  but  are  rai.sed  to  the  appropriate 
level  well  before  the  90th  dav. 

Appendix  A  and  Table  I  afso  show 
how  review  times  compare  across 
different  agencies.  For  some  agencies, 
the  review  time  is  skewed  because  of 


lengthy  reviews  of  only  a  small  number 
of  rules.  For  example,  the  average  time 
for  review  for  OMB  of  108  days  was  for 
a  single  rule,  which  was  extended. 
NSF's  average  of  84  days  was  for  three 
rules;  FFIEC's  average  of  70  davs  was  for 
a  single  rule.  For  the  higher  volume 
regulatory  agencies,  review  time 
averages  ranged  fit)m  15  days  for  DOT*s 
44  rules  to  40  days  for  VA's'21  rules. 
Others  fall  in  between:  HHS— 27  days 
(for  126  rules);  USDA— 19  days  (for  94 
mles);  EPA— 35  days  (for  52  rules); 
DOC— 16  days  (for  42  rules);  DO!— 23 
days  (for  34  rules);  Ed— 29  days  (for  25 
rules);  HUD— 33  days  (for  25  rules); 
OPM— 19  days  (for  17  rules). 

The  Order  permits  the  time  for  review 
to  be  extended  at  the  request  of  the 
agency  head,  or  by  the  Director  of  OMB 
for  30  days.  Appendix  A  indicates  that 
of  the  578  rules  received  and  reviewed 
between  October  and  March,  only  three 
were  extended.  These  were:  DOI's  Wild 
Bird  Conservation  Act  rule,  which  was 
under  review  for  107  days;  OMB's  Cost 
Accounting  Standards  Board 
Regulations,  under  review  for  108  days; 
and  DOD's  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(CHAMPUS)  rule,  under  review  for  99 
days.  Each  of  these  rules  was  extended 
at  the  reque.st  of  the  originating  agency. 
Wild  Birds  was  extended  to  permit  the 
completion  of  interagency  coordination 
between  DOI,  DOJ.  State  and  USTR. 
Cost  Accounting  Standards  was 
extended  to  allow  OIILV  staff  to  meet 
with  the  Cost  Accounting  Standards 
Board  at  the  Board's  request.  DOD's 
CHAMPUS  rule  was  extended  to  ensure 
coordination  of  the  rule  with  the 
regulatory  programs  of  other  health  care 
agencies.  In  all  these  cases,  extension 
was  used  to  permit  completion  of 
reviews  that  were  in  fact  concluded  in 
less  than  three  vk^eeks  after  the  extension 
was  requested. 

As  of  March  31st,  two  additional  rules 
had  been  extended  and  were  still  under 
review:  USDA's  Revisions  of  Farmland 
Protection  Policy  Act  (received 
November  9.  1993).  and  EPA's  Lender 
Liability  for  Underground  Storage  Tanks 
(received  December  20,  1993).  Also, 
nine  rules  that  were  submitted  before 
the  Executive  Order  was  signed,  but  for 
which  review  was  concluded  after 
October  1,  1993.  were  extended  after 
they  had  been  under  review  for  90  days 
in  an  effort  to  comply  with  the  spirit  of 
the  new  Order.  ^ 


J  These  rules  wsre:  USDA's  Export  Bonus 
Progr.-.m  (review  concluded  12'7/93);  DOD's  Ih-ompt 
Paympnl  Act  (review  concluded  12/16/931:  POCs 
Natural  Resource  Damage  Assessment  rule  (review 
concluded  i:/23'93);  H}lSs  PaN-nienl  of 
Preadmission  Service.  Medicare  Program  (rovii-w 
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Overall,  OIRA's  experience  during  the 
first  six  months  with  the  review  time 
limits  show  them  to  be  working  well. 

rV.  Issues  for  Further  Consideration 

In  his  September  30. 1993. 
memorandum,  the  President  requested 
that  the  Administrator  of  OIRA 
"identify  any  provisions  of  the  order 
that,  based  on  your  experience  or  on 
comments  from  interested  persons, 
warrant  reconsideration  .  .  .  ."  There  are 
a  number  of  provisions  that  qualify, 
although  it  is  too  early  to  say  whether 
the  problems  lie  with  the  terms  of  the 
Executive  Order,  with  its 
implementation,  or  some  combination 
of  the  two.  As  discussed  above,  in  many 
cases  start-up  activities  implementing 
certain  provisions  of  the  Order  are  still 
in  progress.  The  process  of  listing  rules 
as  significant  or  non-significant,  for 
example,  while  well  underway  at  most 
agencies  is  nevertheless  still  in  its 
formative  stages  at  many  other  agencies. 
As  a  result,  we  are  not  now  nble  to  judge 
the  effectiveness  of  this  approach  in 
achieving  the  objectives  of  the  Order. 

By  the  same  token,  we  do  not  know 
if  agencies  are  giving  to  non-significant 
regulatorv'  actions  the  review  and  care 
that  they  deserve.  It  was  anticipated 
that,  because  there  would  be  no  OIRA 
review,  agencies  themselves  would  have 
to  ensure  that  non-significant  rules,  as 
well  as  significant  regulations,  meet  the 
principles  of  the  Order.  Some  agencies 
have  told  OIRA  that  they  are  fulfilling 
this  responsibility.  OIRA  has  no 
independent  basis  for  confinning  or 
denying  the.se  reports.  With  time, 
however,  there  should  be  sufficient 
information  to  enable  informed 
judgment  on  the  issue.  With  time,  OIRA 
should  also  be  able  to  better  evaluate  the 
effects  of  earlier  communication 
between  OIRA  and  agency  staffs  and 
more  selective  review  to  ensure  that 
significant  regulations  adhere  to  the 
principles  of  the  Order.  And,  as  noted 
above,  additionnl  time  is  needed  to 
evaluate  the  planning  process  and  the 
process  for  review  of  existing 
regulations. 

While  it  is  premature  to  recommend 
specific  revisions  to  the  Executive 
Order,  we  have  enough  experience  to 
suggest  some  areas  that  are  likely  to 
require  further  consideration. 


concluded  12/23/93):  HHSs  Revisions  to  Freedom 
of  Information  Kegulalions.  Medicare  and  Medicaid 
(withdrawn  12/09/93):  HHS's  Medicare  Coverage 
and  Payment  of  Clinical  Psychologists  (review 
concluded  12/15/93):  HHS's  Medicare  Secondary 
Payment  (review  concluded  1/13/94):  DOE's 
Amendment  to  Workplace  Substance  Abuse 
Programs  (review  concluded  12/3/93):  and  DOE's 
Workplace  Substance  Abuse  Programs  at  DOE  Sites 
(review  concluded  12/3/93). 


Review  Time  Limits 

One  such  issue  is  the  90-day  review 
time  limit  (Section  6(b)(2)(B).)  In 
general,  we  have  found  the  discipline  of 
this  limit  useful  and  fair.  Along  with  the 
disclosure  procedures,  the  time  limits 
have  helped  remove  the  stigma  of 
secrecy  and  delay  that  have 
characterized  regulatory  review  in  the 
past.  As  shown  in  Appendix  A,  only  a 
small  percentage  of  the  rules  submitted 
for  review  are  extended. 

There  are  two  types  of  situations, 
however,  where  the  balance  between 
adequate  review  and  the  limits  on 
review  time  is  problematic.  First, 
OIRA's  experience  is  that  interagency 
coordination  can  sometimes  be 
unexpectedly  lengthy.  In  the  case  of  the 
USD.\  Fannland  Protection  rule,  for 
example,  coordination  among  multiple 
agencies,  in  this  ca.se  USDA.  DOT.  HUD. 
Treasury,  and  GSA.  has  required  the 
resolution  of  significant  issues  at  the 
highest  levels  in  major  regulatory 
departments.  As  a  practical  matter,  it 
takes  time  to  arrange  meetings,  define 
and  analyze  issues,  circulate  and 
coordinate  exchanges  between  the 
agencies,  and  negotiate  solutions.  It  has 
proven  extremely  difficult  to  keep  this 
process  moving  to  n'solution. 

The  second  situation  is  where  the 
agency  and  OIRA  agree  that  additional 
analysis  is  necessary  to  meet  the 
requirements  of  the  Order.  In  some 
instances,  where  issues  are  highly 
technical — legally,  mechanically,  or 
economically — such  analysis  can  take 
months  to  complete.  If  this  is  the  case, 
the  rule  is  technically  still  under  review 
at  OIR,^,  although  in  fart  no  review  can 
be  conducted — either  by  01I\-\  or  the 
agency — until  the  further  data  and 
analysis  are  generated.  In  such  cases, 
the  tim.e  limits  on  review  ser\e  to 
discourage  rather  than  encourage  efforts 
to  develop  the  most  effective,  minimally 
burdensome  regulation. 

The  current  mechanism  to  deal  with 
such  circumstances  is  the  provision  for 
extension  of  review  by  either  the 
Director  or  the  agencv  head.  (Section 
6(b)(2)(C).)  While  this  provision  has 
functioned  to  keep  some  rules  under 
review  that  might  otherwise  have  been 
returned  to  the  agency,  it  gives  the 
misleading  impression  that  OIRA  is 
reviewing  the  rule  when  in  fact  the 
originating  agency,  or  an  affected 
agency,  is  engaged  in  further  analysis  or 
coordination  or  even  in  some  cases 
simply  making  changes  that  have 
already  been  agreed  to  in  principle  by 
policymakers. 

There  is  another  area  where  the  90- 
day  limit  may  not  be  appropriate — 
namely,  an  economically  significant 


regulatory  action,  which  may  have  taken 
several  years  to  develop  to  the  proposed 
stage  and  which  arrives  at  OIRA  with 
several  hundred  pages  of  detailed 
analysis.  Even  if  the  OIRA  and  agency 
staffs  have  conferred  during  the 
developmental  stages,  it  is  very  difficult 
to  review  all  of  the  materials  presented, 
and  particularly  to  consider  not  only 
what  is  presented,  but  also  what  is  not 
(which  often  is  equally,  if  not  more, 
important),  within  the  90-day  limit 
under  the  best  of  circumstances  (e.g.,  no 
intervening  statutory  or  judicial 
deadlines  or  agency  requests  for 
expedited  consideration  of  high  priority 
agency  initiatives). 

At  the  other  extreme  are  those 
instances  where  review  is  triggered  by 
section  3(0(4) — that  is,  a  rule  raises 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  furth  in 
the  Order.  Here,  if  there  has  been 
advance  consultation  as  there  should  be. 
and  other  agencies  are  not  affected, 
OIRA  may  need  very  little,  if  any,  lime 
to  conclude  review. 

By  contrast,  OIRA  is  often  given  a  few 
days  for  review— Hjven  though 
substantially  more  time  is  neces.sary — 
because  there  is  an  imminent  statutory 
and/or  judicial  deadline.  Some  agencies, 
notably  EPA.  but  also  HHS,  DOL,  DOI 
and  others,  often  must  develop 
regulations  under  severe  time 
constraints  set  in  statutes  or  arising  from 
litigation  resulting  from  missed 
statutory  deadlines.  In  such  cases,  the 
discretion  of  the  agency  is  often  severely 
limited,  both  in  terms  of  time  to  conduct 
adequate  analysis  and  discretion  to 
devise  flexible,  innovative,  and  cost- 
effective  solutions  to  difficult  problems. 
In  some  of  these  cases,  OIRA  has 
received  rules  for  review  only  days 
before  a  deadline;  in  fact,  in  some  cases, 
the  agency  managers  themselves  have 
only  a  few  days  to  deal  with  deadline 
cases. 

While  this  is  a  serious  problem,  it 
may  be  beyond  our  ability  to  remedy 
through  the  Executive  Order.  It  is  our 
view  that  highly  prescriptive  legislation, 
including  dictating  time  lines  for 
promulgating  regulations,  has 
contributed  to  a  regulatory  system  that 
is  sometimes  unmanageable  or  is  driven 
by  plaintiffs  rather  than  by  a  rational 
planning  process  that  directs  the 
government's  limited  resources  to  the 
most  important  problems  and  the  most 
cost-effective  solutions.  However,  the 
solution,  if  there  is  one,  clearly  invites 
the  Legislative  Branch  and  extends 
beyond  the  issues  covered  in  this  report. 

A  different  problem,  but  one  related 
to  review  time  limits,  is  the  question  of 
when  the  clock  should  start.  OIRA  has 
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encouraged  agencies  to  consult  early  in 
the  development  of  a  regulatory  action. 
This  brings  the  perspectives  of  both  the 
reviewer  and  the  agency  to  bear  on  the 
rule  early  in  the  process,  informing  the 
regulatory  development  and  permitting 
early  identification  and  resolution  of 
any  major  policy  differences.  Adequate 
front-end  involvement  is  especially 
important  when  statutory  or  judicial 
deadlines  dictate  a  rapid  pace  in  the 
development  of  the  rule.  The  starting  of 
the  clock  with  the  submission  of  a 
relatively  complete  formal  draft  does 
not  encourage  such  advance 
consultation.  On  the  other  hand,  some 
have  expressed  concern  that  with  such 
advance  consultation,  the  measurement 
of  review  time  beginning  with  the 
submission  of  a  relatively  formal  draft 
does  not  accurately  state  (indeed,  may 
substantially  understate)  the  time  that 
OIRA  has  in  fact  spent  reviewing  (in 
some  sense)  the  regulatory  action. 

Dpfin  it  ion  of "  'Sign  if  icon  t" 

Another  area  where  further 
monitoring  and  additional  thought  is 
warranted  involves  the  term 
"Signincant,"  which  is  the  trigger  for 
determining  whether  or  not  there  will 
be  OIRA  review.  The  definition  of 
"significant"  is  not.  apparently,  self- 
executing,  and  argument  over  its 
meaning  has  been  at  least  partly 
responsible  for  the  long  start-up  time  in 
ir^iplementing  the  listing  process.  In 
some  cases,  debate  takes  place  within 
the  agency  as  to  whether  or  not  a  rule 
is  significant.  In  some  of  those  same 
cases,  and  in  others,  the  debate  takes 
piece  between  0MB  and  the  agency, 
typically  with  OMB  thinking  that  a 
regulatory  action  which  the  agency 
initially  thinks  is  non-significant" is,  in 
OMB's  view,  significant. 

To  some  extent  these  debates  are  part 
of  the  initial  adjustment  period  as  the 
Older  is  implemented;  some  reflect 
residual  mistrust  from  the  previous 
regulatory  review  system;  and,  some 
reflect  the  natural  tension  between  the 
agency  responsible  for  the  regulation 
and  a  reviewing  entity.  But  some  may 
reflect  the  lack  of  precision  (deliberate 
at  the  time  of  drafting)  in  the  definition 
set  forth  in  the  Executive  Order. 

The  uncertainty  centers  in  particular 
around  two  of  the  four  criteria  that 
define  "significant  regulatory  action" — 
the  first  and  the  fourth.  The  first 
criterion  defines  what  has  become 
known  as  an  "economically  significant" 
rule.  (Section  3(f)(1).)  Although  the 
initial  clause  of  the  criterion — a  $100 
million  annual  effect  on  the  economy — 
is  clear,  the  remainder  is  not  as  easily 
understood.  What  does  it  mean  to 
"adversely  affect  in  a  material  way  the 


economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities"?  Similarly,  looking  at  the 
fourth  criterion,  what  are  "novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order"?  Some  have  read  it  very 
narrowly;  others  have  read  it  to  include 
everything.  While  it  is  too  early  to 
suggest  specific  changes  to  the 
definition,  we  will  be  monitoring  it  to 
see  if  further  clarification  is  required. 

Identification  of  Changes  Made  During 
Review 

Another  area  that  may  warrant  further 
consideration  are  sections  6(a)(3)(E)  (ii) 
and  (iii),  which  require  the  agency  to 
identify  the  substantive  changes  made 
in  a  regulatory  action  during  OIRA 
review,  and  to  identif>'  those  changes 
made  at  the  suggestion  or 
recommendation  of  OIRA.  These 
provisions  are  intended  to  make  the 
results  of  OIRA  review  transparent  to 
the  public.  Some  agencies  have  told  us 
they  are  identifying  such  changes,  and 
while  we  have  not  conducted  a  survey, 
we  have  no  reason  to  think  that  all  are 
not  complying  with  the  terms  of  the 
Order. 

From  our  perspective,  however, 
changes  that  result  from  regulatory 
review  are  the  product  of  collegia! 
discussions,  involving  not  only  OIRA 
and  the  agency,  but  frequently  other 
White  House  Offices— such  as  OVP, 
DPC,  NEC,  CEA,  OEP,  OSTP— and  other 
agencies  as  well  (including  at  times, 
other  sister  agencies  in  the  same 
department  as  the  originating  agency). 
After  an  extended  process,  it  is  not  clear 
that  identifying  changes  made  at  the 
suggestion  of  OIRA  is  accurate  (if  the 
only  choice  is  OIRA  suggestions  or 
agency  proposals)  or  meaningful  (if 
OIRA  suggestions  are  only  those 
suggestions  originating  at" OIRA  rather 
than  at  another  agency).  We  expect  to 
explore  this  subject  with  the  agencies 
and  see  if  any  further  guidance  is 
necessary  or  desirable. 

Intergovernmental  Relations 

There  are  two  areas  that  are  touched 
on  in  the  Executive  Order  where 
perhaps  more  should  be  done.  The  first 
involves  Executive  Order  No.  12875.  It 
provides,  among  other  things,  that 
Federal  agencies  that  impose 
nonstatutory,  unfunded  mandates  on 
State,  local,  or  tribal  government  either: 
(1)  assure  that  funds  necessary  to  pay 
the  costs  of  compliance  are  provided  by 
the  Federal  Government,  or  (2)  describe 
the  extent  of  the  agency's  prior 


consultations  with  affected  units  of 
government,  the  nature  of  their 
concerns,  any  written  submissions  from 
them,  and  the  agency's  position 
supporting  the  need  to  issue  the 
regulation  containing  the  mandate.  The 
purpose  of  this  provision  is,  in  part,  to 
improve  communications  between  the 
agencies  and  State,  local,  and  tribal 
officials,  particularly  those  responsible 
for  funding  the  programs,  and  to 
establish  a  meaningful  working 
relationship  between  them  where  none 
may  now  exist.  This  is  very  much  a  part 
of  the  philosophy  of  Executive  Order 
No.  12866,  and  OMB  has  provided 
guidance  to  the  agencies  that  regulatory 
actions  that  contain  an  unfundwl 
mandate  should  be  submitted  to  OIR.\ 
for  review  under  Executive  Order  No. 
12866.  Further  clarification  of  OIRA 's 
role  in  this  regard  could  be  considered. 

Small  Business  Concerns 

The  second  area  involves  the  burdens 
of  regulation  on  small  businesses. 
Concerns  voiced  by  the  small  business 
community  have  led  to  a  variety  of 
proposals  to  increase  the  focus  of 
regulators  on  the  unique  problems  of 
small  businesses,  and  in  particular  the 
agencies'  compliance  (or  lack  of 
compliance)  with  the  Regulatory 
Flexibility  Act.  5  U.S.C.  COl.  One 
suggestion  is  to  have  OIRA  and  the 
Small  Business  Administration  (SBA) 
coordinate  review  of  agency  rules  to 
assure  that  the  agencies  prepare  and  use 
high  quality  regulatory  flexibility 
analyses  when  it  would  be  appropriate 
to  do  so.  SBA  could  notify  OIRA  of  any 
concerns  it  has  with  an  agency's 
regulatory  flexibility  analysis  within  a 
certain  time  after  publication  (e.g.,  20 
days)  of  a  notice  of  proposed 
rulemaking,  and  OIRA  could  be 
authorized  to  direct  the  agency  to  i-ssue 
a  supplemental  notice  raising  regulatory 
flexibility  analysis  concerns  or 
announcing  the  intent  to  prepare  a 
regulatory  flexibility  analysis  by  a  date 
certain.  Other  forms  of  collaboration  are 
also  possible  to  encourage  better 
interagency  coordination  and 
compliance  with  existing  law. 

Post  Hoc  Evaluation  of  Rules 

Finally,  regulations  are  developed 
based  on  estimates  of  behavior  and 
events  in  the  future.  Even  the  best  of 
such  predictions  can  turn  out  to  be 
UTong.  After  a  regulation  has  been 
issued,  however,  there  is  little,  if  any, 
effort  made  to  review  estimates  and 
analyses  to  see  what  was  right  and  what 
was  wrong,  both  to  change  the  current 
rule  to  make  it  more  effective  and  to 
learn  how  to  do  better  analyses  for 
future  rules.  Agencies  with  increasiii(;ly 
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limited  staffs  and  new  mandates  to  meet 
have  little  incentive  for  such  exercises, 
although  they  could  be  critical  to  an 
efficient  and  effective  rulemaking 
program. 

It  is  possible  that  the  appropriate 
incentives  could  be  provided  by 
requiring,  at  least  in  selected  cases,  that 
agencies  manage  their  regulations 
toward  results.  That  is,  a  rule  could  be 
written  with  specific  goals,  initial 
baselines  against  which  to  measure 
achievement  of  these  goals,  and  an 
evaluation  plan,  including  comment  by 
affected  parties  with  an  expectation  that 
based  on  such  input  and  analysis  the 
rule  would  be  modified  to  improve  its 
effectiveness  and  efficiency.  If  so, 
renew  of  an  existing  regulation  would 
become  part  of  its  development  rather 
than  an  after-the-fact  exercise. 

Conclusion 

The  importance  of  regulations  in  our 
society  makes  it  imperative  that  the 
process  by  which  they  are  developed 
and  reviewed  be  characterized  by 
integrity  and  accountability. 
Regrettably,  this  Administration  did  not 
inherit  such  a  process  from  the  prior 
Administration.  On  the  contrary',  that 
process  was  severely  criticized  for 
delay,  uncertainty,  favoritism,  and 
secrecy.  Signifuuint  improvements  have 
been  made  with  the  implementation  of 
Executive  Order  No.  12866.  While  il  is 
still  too  early  to  judge  the  effects  of  the 
new  Order,  the  regulatory  process  has 
been  made  more  principled, 
profes-sional.  and  productive.  The 
Executive  Office  of  the  President  is 
working  in  concert  with  the  agencies 
and  li.stening  to  the  public  in  order  to 
solve  problems,  not  pretending  they  do 
not  exi.st. 

The  American  people  deserve  a 
regulator^'  system  that  improves  their 
health,  safety,  and  economic  well-being 
without  imposing  unacceptable  or 
unreasonable  costs  on  society.  The 
regulatory  system  being  established  by 
Executive  Order  No.  12866  demands 
quality,  efficiency,  and  accountability, 
and  is  well  on  its  way  to  improving  the 
functioning  of  government,  the  economy 
and,  most  importantly,  the  quality  of  life 
for  the  American  people. 

List  of  Attachments 

1.  Executive  Order  No.  12866  (This 
Executive  Order  does  not  appear  in 
this  document.  See  58  FR  51735; 
October  4. 1993). 

2.  Presidential  Memorandum  for  the 
Administrator  of  OIRA  dated 
September  30. 1993.  [This 
Presidential  memorandum  does  not 
appear  in  this  document.  Copies  are 


available  from  the  EOP  Publications 
Office  al  202-395-7332.) 

3.  Guidance  from  the  Administrator  of 
OIRA  for  Implementing  E.O.  12866. 

4.  Appendix  A — Executive  Order  12866 
Reviews  October  1. 1993-March  31. 
1994;  Received  Since  October  1,  1993 

5.  Table  1— Executive  Order  Reviews 
October  1,  1993-March  31,  1994; 
Received  After  October  1. 1993 

6.  Table  2 — Executive  Order  Reviews 
October  1, 1993-March  31, 1994; 
Received  Prior  to  October  1, 1993 

7.  Table  3 — Executive  Order  Reviews 
Pending  on  April  1, 1994 

8.  Figure  A— Executive  Order  12866 
Receipts  From  Agencies 

October  12.  1993. 

Memorandum  for  Heads  of  Executive 
Departments  and  Agencies,  and 
Independent  Regulatory  Agencies 

From:  Sally  Katzen.  Administrator. 

Office  of  Information  and 

Regulatory  Affairs 
Subject:  Guidance  for  Implementing 

E.O. 12866 
The  President  issued  Executive  Order 
No.  12866.  "Regulatory  Planning  and 
Review."  on  September  30, 1993  (58 
Fed.  Reg.  51735  (October  4,  1993)).>  It 
calls  upon  Federal  agencies  and  the 
Office  of  Information  and  Regulatory' 
Affairs  (OIRA)  to  carry  out  specific 
actions  designed  to  streamline  and  make 
more  efficient  the  regulatory  process. 
This  memorandum  provides  guidance 
on  a  number  of  the  provisions  of  the 
new  Order.  Undoubtedly,  with 
experience,  additional  questions  will  be 
raised,  and  we  will  attempt  to  respond 
promptly  as  they  arise. 

J.  Coverage 

The  Order  as  a  whole  applies  to  all 
Federal  agencies,  with  the  exception  of 
the  independent  regulatory  agencies 
(Sec.  3(b)).  The  independent  regulatory 
agencies  are  included  in  provisions 
concerning  the  "Unified  Regulatory 
Agenda"  (Sec.  4(b))  and  "The 
Regulatory  Plan"  (Sec  4(c)).  However, 
while  the  President's  "Statement  of 
Regulatory  Philosophy  and  Principles" 
(Sec.  1)  applies  by  its  terms  only  to 
those  agencies  that  are  not  independent, 
the  independent  regulatory  agencies  are 
requested  on  a  vdluntary  basis  to  adhere 
to  the  provisions  that  may  be  pertinent 
to  their  activities. 

In  addition,  the  Order  states  that  the 
OIRA  Administrator  may  exempt 
agencies  otherwise  covered  by  the 
Order.  Appendix  A  is  a  first  cut  of  those 
agencies  that  have  few.  if  any, 
significant  rulemaking  proceedings  each 
year;  effecti\-e  immediately,  tliese 


agencies  are  exempt  from  the  scope  of 
the  Order.2  Like  the  independent 
agencies,  those  agencies  listed  in 
Appendix  A  are  requested  to  adhere 
voluntarily  to  the  relevant  provisions  of 
the  Order,  particularly  the  President's 
"Statement  of  Regulatory  Philosophy 
and  Principles"  (Sec.  1). 

2.  Designation  of  Regulatory  Policy 
Officer 

The  Order  directs  each  agency  head  to 
designate  a  Regulatory  Policy  Officer 
"who  shall  report  to  the  agency  head" 
(Sec.  6(a)(2)).  This  Regulatory  Policy 
Officer  is  to  be  involved  at  each  stage  of 
the  regulatory  process  to  foster  the 
development  of  effective,  innovative, 
and  least  burdensome  regulations. 
Because  the  Regulatory  Policy  Officer 
will  in  most  circumstances  serve  as  the 
agency  representative  to  the  Regulatory- 
Working  Group  (see  below),  please 
provide  us  with  the  name,  mailing 
address,  and  telephone  and  fax  numbers 
of  your  designee  as  soon  as  possible. 

3.  Regulatory  Working  Group 

The  Order  directs  the  OIRA 
Administrator  to  convene  a  Regulatory 
Working  Group  consisting,  in  part,  of 
the  representatives  of  the  heads  of  each 
agency  having  significant  domestic 
regulatory  responsibility  (Sec.  4(d)). 

Again,  we  have  made  a  first  cut  of  a 
list  of  those  agencies  which  should  be 
members  of  the  Regulatory  Working 
Group,  which  is  attached  as  Appendix 
B.  Some  of  the  Departments  that  have 
separate  regulatory  components  may 
qualify  for  multiple  representatives. 
Please  notify  us  if  you  believe  that  your 
Department  should  have  more  than  one 
representative.  In  suggesting  additional 
representatives,  please  identify  these 
persons  and  provide  us  with  their 
maiUng  addresses,  and  telephone  and 
fax  numbers. 

The  Administrator  is  to  convene  the 
first  meeting  of  the  Regulatory  Working 
Group  within  30  days,  h  is  therefore 
essential  that  we  have  your  response  as 
soon  as  possible. 

4.  Regulatory  Planning  Mechanism 

The  Order  emphasizes  planning  as  a 
way  of  identifying  significant  issues 
early  in  the  process  so  that  whatever 
coordination  or  collaboration  is 
appropriate  can  be  achieved  at  the 
beginning  of  the  regulatory  development 
process  rather  than  at  the  end  (Sec.  4). 


1  This  Order  repUces  E.O.  12291  and  E.O.  12-198. 


2  To  assure  that  the  purposes  of  the  Executive 
Order  are  carried  out.  we  may  a»k  these  agencies 
to  review  particular  significant  regulatoir  actions  of 
which  we  f)ecome  aware.  These  Agencies  should 
advise  OIRA  if  they  believe  that  a  particular  rule 
warrants  cenlralized  review. 
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There  are  two  specific  planning 
documents  discussed  in  the  Order.  The 
Erst,  the  semiannual  Unified  Recuiatory 
Agenda  (Sec.  4(b)),  is  on  schedule  and 
will  be  published  before  the  end  of 
October.  Traditionally,  all  agencies 
participate,  describing  briefiy  the 
regulations  under  development.  The 
Order  does  not  call  for  any  change  in 
either  the  scope  or  format  of  this 
document. 

The  second  planning  document  is  the 
annual  Regulatory  Plan  (Sec.  4(c)). 
which  is  to  be  published  in  October  as 
part  of  the  Unified  Regulatory  Agenda. 
The  Regulatory  Plan  seeks  to  capture  the 
most  important  significant  regulations. 
In  advance  of  agencies  drafting  their 
Regulatory  Plans,  the  Vice  President 
wi41  meet  with  agency  heads  to  seek  a 
common  understanding  of  regulatory 
priorities  and  to  coordinate  regulatory 
efforts  to  be  accomplished  in  the 
upcoming  year  (Sec.  4(a)).  The  Vice 
President  will  convene  the  first  meeting 
in  early  1994.  Following  that  meeting, 
we  will  provide  appropriate  guidance 
on  the  scope  and  structure  of  the 
slibmissions  for  the  1994  Regulatory 

As  you  mav  recall,  0MB  had  asked  in 
0MB  Bulletin  No.  93-13  (May  13,  1993) 
that  certain  agencies  prepare  a  draft 
1993  Regulatory  Program  under  the  then 
applicable  Executive  Order  No.  12498. 
Many  agencies  sent  in  some  or  all  of 
their  proposed  programs.  Other  agencies 
ipformed  us  that  they  wanted  to  wait  for 
the  confirmation  of  political  appointees 
or  the  issuance  of  the  new  Executive 
Order.  While  there  is  now  insufficient 
time  for  all  of  the  steps  necessary  to 
prepare  a  formal  regulatory  plan  for  this 
year,  the  materials  we  have  received 
wrill  be  useful  in  preparing  for  the 
meeting  with  the  Vice  President  and  our 
other  coordination  efforts.  Those 
agencies  that  have  already  drafted  but 
not  submitted  materials,  as  well  as  those 
who  wish  to  augment  what  we  have 
already  received,  are  encouraged  to  send 
these  materials  to  OIRA. 


5J  hev/ew  of  Existing  Regulations 

The  Order  directs  each  agency  to 
create  a  program  under  which  it  will 
periodically  review  its  existing 
significant  regulations  to  determine 
whether  any  should  be  modified  or 
eliminated  to  make  the  agency's 
regulatory  program  more  effective,  less 
burdensome,  and  in  greater  alignment 
with  the  President's  priorities  and 
regulatory  principles  (Sec.  5). 
Specifically,  within  90  days,  agencies 
are  to  submit  to  the  OIRA  Administrator 
a  program  establishing,  consistent  with 
thai  agency's  resources  and  regulatory 
priorities,  the  procedures  for  carrying 


out  a  periodic  review  of  existing 
significant  regulations  and  identifying 
any  legislative  mandates  that  may  merit 
enactment,  amendment,  or  rescission 
(Sec.  5(a)). 

We  are  aware  that  past 
Administrations  have  required  agencies 
to  undertake  similar  review  efforts. 
Some  of  these  have  been  so  broad  in 
scope  that  necessary  analytic  focus  has 
been  diffused,  or  needed  follow-up  has 
not  occurred.  This  current  effort  should 
be  more  productive  because  it  focuses 
only  on  significant  regulations  and  the 
legislation  that  mandates  them,  and 
because  we  will  be  looking  at  groups  of 
regulations  across  agencies  with  the 
help  of  the  Vice  President  and  the  White 
House  Regulatory  Advisers,  as  well  as 
the  public. 

Pursuant  to  the  Order,  we  are  asking 
each  agency  to  send  to  the  OIRA 
Administrator  within  90  days  a  work- 
plan  which  identifies  who  and  which 
office  within  the  agency  will  be 
responsible  for  assuring  that  periodic 
reviews  take  place;  the  criteria  to  be 
used  for  selecting  targets  of  review;  the 
kinds  of  public  involvement,  data 
collection,  economic  and  other  analysis, 
and  follow-up  evaluation  that  are 
planned;  the  timetables  to  be  applied; 
and,  to  the  extent  then  known,  the 
targets  selected.  As  the  program  is 
implemented  and  an  agency  selects 
specific  targets  for  review,  please 
identify  the  specific  programs, 
regulations,  and  legislation  involved.  To 
the  extent  they  are  relevant,  we  will 
share  with  you  the  review  efforts  of 
other  agencies. 

6.  Centralized  Review  of  Regulations 

One  of  the  themes  in  the  Order  is 
greater  selectivity  in  the  regulations 
reviewed  by  OIRA.  so  that  we  can  free 
up  our  resources  to  focus  on  the 
important  regulatory  actions  and 
expedite  the  issuance  of  those  that  are 
less  important.  Another  theme  is  that 
we  are  to  determine  early  in  the  process 
which  regulations  are  important  (the 
term  in  the  Order  is — "significant  "). 
Among  other  things,  this  will  permit 
agencies  to  conduct  the  needed  analyses 
for  these  regulations  as  part  of  the 
development  process,  not  as  an  after- 
the-fact  exercise  (Sec.  6(a)(3)(B)). 
The  Order  defines  "significant" 
regulatory  actions"  as  those  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or  more 
or  adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  envirorunent. 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities: 
(2)  creating  a  serious  inconsistency  or 
otherwise  interfering  with  an  action 


taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary  impact 
of  entitlements,  grants,  user  fees,  or  loan 
programs;  or  (4)  raising  novel  legal  or 
policy  issues  (Sec.  3(f)).'  This  definition 
is  not  wholly  susceptible  to  mechanical 
application;  rather,  in  many  instances,  it 
will  require  the  exercise  of  judgment. 
We  will  work  with  the  agencies  to  come 
to  a  consensus  on  the  meaning  of  this 
term  in  the  context  of  the  specific 
programs  and  characteristics  of  each 
agency. 

To  Degin.  we  ask  the  appropriate 
personnel  at  each  agency  to  work  with 
the  OIRA  desk  officer(s)  to  develop  an 
appropriate  list  of  rulemakings  that  are 
under  development  for  submission  to 
OIRA.  For  each  rulemaking,  please  use 
the  format  below: 

DEPARTMENT/REGULATORY 
COMPONENT.  Title:  ((indicate 
significance  ■»);  Upcoming  Action: 
[Identify]  ^)  Planned  Submission/ 
Publication:  [date]:  RIN:  [number '^j. 
Statutory/Judicial  Deadline:  (date,  if 
any). 

iDescribe  briefly  what  the  agency  is 
intending  to  do  and  why,  including 
whether  the  program  is  new  or 
continuing  and,  if  continuing,  the 
significant  changes  in  program 
operations  or  award  criteria.  Briefly 
describe  issues  associct.-d  with  the 
rulemaking,  as  appropriate,  e.g..  impacts 
(both  benefits  and  costs),  interagent  v 
and  intergovernmental  (State  and  local) 
effects,  budgetary  effects  (e.g.,  outlays, 
number  of  years  and  awards. 


'The  Order  is  intended  to  cover  anv  policy 
dotumeni  of  general  applicability  and  ful.,r>'  pffcrt. 
w.hich  the  agency  intends  to  have  the  force  a.id 
effect  of  law.  such  as  guidanrc-s.  funding  notjc  .'s, 
manuals,  implementation  5tra;f>;les.  or  other  public 
announcements,  designed  to  implement,  inti-rprpl, 
or  prescribe  law  or  policy  or  to  descritw  the 
procedure  or  practice  requirements  of  an  agt:i(  y 
Such  documen's  are  normally  published  in  l^e 
Federal  Register,  but  can  also  lie  made  avdiiuLle  to 
the  affected  public  directly. 

••  State  one  of  the  following:  "Not  Signifidnt", 
".Significant",  or  "Economically  Sigmncanl '.  A 
designation  as  "Economically  .Significant  '  rrnMns 
that  the  regulatory  action  is  likeiv  to  result  in  :i:e 
effects  listed  in  the  first  subsetiion— namelv.  i  e., 
"have  an  annual  effect  on  the  economy  of  SlOO 
million  or  more  or  adversely  affpct  in  a  mat>'rl.il 
way  the  economv.  a  sector  of  the  economy, 
productivity,  competition,  jobs,  t.he  environrif  .-it, 
public  health  or  safety,  or  Sta'e.  local,  or  tribal 
governrtjents  or  communities."  A  regulatory  odion 
that  is  considered  "Economicjliv  Significant"  must 
ultimately  be  s.ipported  by  the  .inalvscs  set  I'l  r.h  in 
Section  6(aK3)(C;). 

'  Indicate  whether  the  upcoming  regulatory 
a(  lion  is  a  "Notice  of  Inquiry",  "Funding  Ndt.i  e", 
■A.VPR.M",  "NPRM",  "Interim  Final  Rule",  "Final 
Rule",  or  what  other  action  it  may  be. 

•  "R],N"  is  the  Regulation  Identifier  Num  j( : 
published  in  the  Unified  Regulatory  Agend.'  lia 
RIN  has  not  been  a.ssigned.  the  agency  shoul.f 
obtain  one  through  the  normal  process  by 
contacting  t.he  Kegulatory  Information  Servics 
Center. 
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administrative  overhead),  time 
pressures,  and  why  the  regulatory  action 
is  important,  sensitive,  controversial  or 
precedential.  For  final  regulatory 
actions,  include  a  brief  statement  of  the 
nature  and  extent  of  public  comment, 
and  the  nature  and  extent  of  changes 
made  in  re^x)nse  to  the  public 
comments.)  (|Name  and  telephone 
number  of  program  official  who  can 
answer  detailed  questions]) 

We  are  not  looking  for  a  lengthy  or 
detailed  description  of  the  issues  listed 
above.  All  we  need  is  information 
sufficient  to  confirm  the 
characterization  of  "significant"  or  "not 
significant".  Similarly,  for  final 
regulatory  actions,  the  description  of  the 
public  comments  and  changes  is  simply 
lo  enable  us  to  decide  whether  we  can 
expedite  or  waive  our  review  of  the  final 
rule  where,  for  example,  there  are  few 
or  no  public  comments  and  little  or  no 
substantive  change  from  the  previously 
reviewed  NPRM. 

Under  the  Executive  Order,  within  10 
working  days  after  OIR.^  receives  this 
list,  we  will  meet  with  or  call  your 
office  to  discuss  whether  or  not  listed 
regulatory  actions  should  be  submitted 
for  centralized  review  (Sec.  6(a)(3){A}). 
The  purpose  of  this  meeting  is  to 
confirm  the  characterization  of  the 
proposal  as  "significant"  or  "not 
significant."  the  characterization  is 
important  because,  absent  a  material 
change  in  the  development  of  the  rule, 
those  characterized  as  "not  significant" 
need  not  be  submitted  for  OIRA  review 
before  publication. 

OIRA  will  also  want  to  discuss  the 
timing  for  updates  that  would  identify 
any  new  regulatory  actions  under 
development.  OIRA  implemented  this 
procedure  with  several  agencies  on  a 
pilot  basis  while  the  Order  was  being 
drafted.  We  are  most  pleased  by  the 
results.  It  has  in  some  instances  taken 
one  or  two  tries  to  develop  a  pro<;ess 
that  works  for  a  particular  ai^ency.  In 
most  instances,  submission  of  a  list  once 
a  month  has  proven  sufficient  for  our 
purposes. 

Once  it  is  clear  that  a  mlemaking 
warrants  review  by  OIRA.  the  process 
will  be  facilitated  by  your  advising  the 
OIRA  staff  as  soon  as  po.ssible  on  the 
basic  concept,  direction,  and  scope  of 
the  rulemaking.  This  will  enable  us  to 
identify  early  the  issues  that  we  are 
concerned  about  and  to  inform  agency 
personnel  of  the  type  of  analyses  that 
OIRA  will  look  for  when  it  reviews  the 
regulatory  action.  All  of  this  is  designed 
to  make  the  review  pro<;ess  more 
efficient  and  avoid  last  minute      ^ 
problems. 

When  an  agency  submits  a  significant 
regulatory  action  for  review,  the  Order 


sets  forth  certain  information  that  each 
agency  should  provide  a  description  of 
the  need  for  the  regulatory  action,  how 
the  regulation  will  meet  that  need,  and 
an  assessment  of  the  potential  costs  and 
benefits  of  the  regulatory  action, 
together  with  an  explanation  of  how  it 
is  consistent  with  a  statutory  mandate, 
promotes  the  President's  priorities,  and 
avoids  undue  interference  with  State, 
local,  and  tribal  governments.  This 
should  not  impose  additional  burden  on 
the  agency.  All  of  the  information 
should  have  been  prepared  as  part  of  the 
agency's  deliberative  process;  and 
much,  if  not  all,  of  this  information 
should  alrt>ady  be  set  forth  in  the 
preamble  of  the  proposal  so  as  to  allow 
more  informed  public  comment. 

If  the  regulatory  action  is 
economically  significant  (as  defined  in 
Sec.  3(f)(1)),'  the  Order  sets  forth 
additional  information  that  an  agency 
must  provide — an  assessment  of 
benefits,  costs,  and  of  potentially 
effective  and  reasonably  feasible 
alternatives  to  the  planned  rogulatory 
action  (Sec.  6{a)(3(C)).  We  recognize  that 
this  material  may  take  different  forms 
for  different  agencies.  W'e  a:e  reviewing 
our  current  guidance  to  see  what 
changes,  if  any,  are  appropriate. 
Pending  the  conclusion  of  this  review, 
agencies  should  continue  to  adhere  to 
the  existing  0MB  guidance  on  how  to 
estimate  benefits  and  costs. 

In  order  to  assure  that  the  public  is 
aware  of  our  review  under  the  Order 
and  the  possible  effects  that  this  review 
may  have  had,  agencies  should  indicate 
in  the  preamble  to  the  regulatory  action 
whether  or  not  the  regulatory  action  was 
subject  to  review  under  E.O.  12866.  On 
the  other  hand,  there  is  no  requiren-.ent 
that  an  agency  document  (in  the 
preamble  or  in  its  submissions  lo  OIR.^) 
compliance  with  each  principle  of 
regulation  set  forth  in  the  beginning  of 
the  Executive  Order  (Sec.  1(b));  we  do. 
however,  expect  agencies  to  adhere  to 
these  principles  and  to  respond  to  any 
questions  that  may  be  raised  about  how 
a  regulator)-  action  is  consistent  w  ith 
these  provisions  of  the  Order. 

The  OIR.A  Administiator  was  given 
the  authority  to  exempt  any  category  of 
agency  regulations  from  centralized 
review  (Sec.  3(d)(4)).  To  begin  with,  we 
have  decided  that  the  previously 
grantetl  exemptions  should  be  kept  in 
effei:t.  except  as  the  Order  spet;ifically 
includes  them."  Several  additional 


'  See  footnote  4. 

"S«i<iion  3(c)(;)  includes  within  th«  definition  of 
"reguUtion"  or  "rule"  those  pertaining  to 
■procurement"  and  the  "import  or  export  of  non- 
defense  articles  and  services."  The  OIRA 
Administrator  interprets  the  latter  to  include  within 
the  stojie  of  the  Order  the  reguiaiions  of  the  Bureau 


exemptions  have  been  added  as  a  result 
of  our  ongoing  discussions  with 
agencies.  A  list  of  current  exemptions  is 
set  forth  in  Appendix  C.  We  will  add  to 
this  list  as  experience  warrants.  We  urge 
you  to  contact  the  Administrator,  or 
have  your  .staff  contact  your  OIR,\  desk 
officer,  to  discuss  those  categories  you 
believe  may  be  suitable  for  exemption. 

7.  Openntfss  and  Public  Accountability 

To  assure  greater  openness  and 
accountability  in  the  regulatory  review 
process,  the  Order  sets  forth  certain 
responsibilities  forO!R.\  (Sec.  6(b)(4)). 
Among  other  things.  OIR.A  is  placing  in 
its  public  reading  room  a  list  cf  all 
agency  regulatory  actions  currently 
undergoing  review.  This  list  is  updated 
dailv.  and  identifies  each  regulatory 
action  by  agency,  title,  date  received, 
and  date  review  is  completed. 

The  reading  room  al.so  contains  a  list 
of  all  meetings  and  telephone 
conversations  with  the  public  and 
Congress  to  discuss  the  substance  of 
draft  regulations  that  OIRA  is  reviewing. 
Within  OIR.'V,  only  the  Administrator 
(or  an  individual  specifically  designated 
by  the  Administrator — generally  the 
Deputy  Administrator)  may  receive  such 
oral  communications. 

When  these  meetings  arc  s(  heduled. 
we  are  asking  those  outside  the 
Executive  branch  to  have  communicated 
their  concerns  and  supporting  facts  to 
the  issuing  agency  before  the  meeting 
with  OIRA.  To  assure  that  the  matters 
di.scussed  are  known  to  the  agency,  we 
are  inviting  policy-level  officials  from 
the  issuing  agency  to  each  such  meeting. 
In  addition,  written  materials  received 
from  those  outside  the  Executive  branch 
will  be  logged  in  the  reading  room  and 
forwarded  to  the  issuing  agency  within 
10  working  days.  It  will  be  up  to  each 
agency  to  put  these  in  its  rulemaking 
docket. 

After  the  regulation  is  published, 
01R-^  is  making  available  to  the  public 
the  documents  exchanged  between 
01R.\  and  the  issuing  agency.  These 
materials  will  also  be  made  public  even 
if  the  agency  decides  not  to  publish  the 
regulatory  action  in  the  Federal 
Register.  In  addition,  the  Order  directs 
that,  after  a  regulatory  action  has  been 
published  in  the  Federal  Register  or 
othenvise  released,  each  agt-ncy  is  to 
make  available  to  the  public  the  text 
submitted  for  review,  and  the  rc-quired 
assessments  and  analyses  (Sec. 
6(a)(3)(E)).  In  addition,  after  the 
regulatory  action  has  been  published  in 
the  Federal  Register  or  otherwise  issued 


of  Export  AdTiinistration.  and  to  exclude  Sthte 
Depdn.Tienl  r^ulations  involving  the  Munitions 
List. 
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to  the  public,  each  agency  is  to  identify 
for  the  public,  in  a  complete,  clear,  and 
simple  manner,  the  substantive  changes 
that  it  made  to  the  regulatory  action 
between  the  time  the  draft  was 
submitted  to  OIRA  for  review  and  the 
action  was  subsequently  publicly 
announced,  indicating  those  changes 
that  were  made  at  the  suggestion  or 
recMmmendation  of  OIiL\  (Sec. 
6(ai)(3)(E)  (ii)  and  (iii)).  Should  you  have 
any  questions  about  these  matters, 
pl0ase  call  the  Administrator  or  one  of 
yoiir  OIRA  Desk  Officers. 

8.  T)me  Limits  for  OIRA  Review 

The  Order  sets  forth  strict  time  limits 
for  diRA  review  of  regulatory  actions. 
Foi  eny  notices  of  inquir>'.  advance 
notice  of  proposed  rulemaking,  or  other 
prelliminary  regulatory  action,  OIRA  is 
to  complete  review  within  10  working 
da\3  (Sec.  6(b)(2)(A)).  For  all  other 
reglilator>'  actions,  OIRA  has  90 
calendar  days,  unless  OIRA  has 
preyiously  reviewed  it  and  there  has 
beeh  no  material  change  in  the  facts  and 
circumstances  upon  which  the 
regjilatory  action  is  based,  in  which  case 
there  is  a  limit  of  45  days  (Sec. 
R(h;(i2)(B)).  Because  of  these  tight  time 
lim  (s,  we  must  work  closely  together  to 
ens  jxe  that  requests  for  clarification  or 
information  are  responded  to  promptly. 
I'pon  receipt  of  a  regulator}'  action,  we 
plaiii  to  take  a  quick  look  and  make 
certiin  that  whatever  analyses  should  be 
included  are  included,  and  to  get  back 
promptly  to  the  agency  to  ask  for 
whatever  is  missing. 

Iri  some  instances,  a  reason  for  OIRA 
reyipw  will  be  the  potential  effect  of  a 
regijiation  on  other  agencies.  In  these 
circfimstances,  OIRA  will  attempt  to 
provide  the  affected  agencies  with 
copies  of  the  draft  regulatory  action  as 
sooi)  as  possible.  If  you  are  aware  that 
another  an  agency  has  an  interest  in  the 
draft  regulatory  action,  please  let  us 
know  quickly. 

We  also  want  to  stress  the  provision 
in  the  Order  that  calls  upon  each 
agerjcy,  in  emergency  situations  or 
wheh  the  agency  is  obligated  by  law  to 
act  more  quickly  than  normal  review 
prooedures  allow,  to  notify  OIRA  as 
.soon  as  possible  and  to  schedule  the 
rulemaking  proceedings  so  as  to  permit 
sufficient  time  for  OIRA  to  conduct  an 
adecjuate  review  (Sec.  6(a)(.3)(D)). 

9.  R^^gulation  Identifier  Number  (RI\) 

VVfe  ask  that  each  agency  include  a 
Regulation  Identifier  Nurnber  in  the 
heading  of  each  regulatory  action 
published  in  the  Federal  Register.^This 


will  make  it  easier  for  the  public  and 
agency  officials  to  track  the  publication 
history  of  regulatory  actions  throughout 
their  life  cycles  and  to  link  documents 
in  the  Federal  Register  with 
corresponding  entries  in  the  Unified 
Agenda  of  Federal  Regulations  (Sec. 
4(b))  and  the  Regulatory  Plan  (Sec.  4(c)). 
*        *        *        *        » 

We  look  forward  to  working  with  you 
toimplement  this  Executive  Order.  If 
you  have  any  questions,  please  let  us 
know.  We  will,  of  course,  provide 
additional  guidance  as  experience  and 
need  dictate. 

Appendix  A— Agencies  Exempt  From 
E.G. 12866 

Advisory  Council  on  Historic 

Preservation 
African  Development  Foundation 
Alaska  Natural  Gas  Transportation 
System,  Office  of  the  Federal 
Inspector 
American  Battle  Monuments 

Commission 
Arms  Control  and  Disarmament  Agency 
Board  for  International  Broadcasting 
Central  Intelligence  Agency 
Commission  of  Fine  Arts 
Committee  for  Purchase  from  the  Blind 

and  Severely  Handicapped 
Export-Import  Bank  of  the  United  States 
Farm  Credit  System  Assistance  Board 
Federal  Financial  Institutions 

Examination  Council 
Federal  Mediation  and  Conciliation 

Service 
Harry  S.  Truman  Scholarship 

Foundation 
Institute  of  Museum  Ser/ices 
Inter-American  Foundation 
International  Development  Corporation 

Agency 
James  Madison  Memorial  Fellowship 

Foundation 
Merit  Systems  Protection  Board 
Navaio  Hopi  Indian  Relocation 

Commission 
National  Capital  Planning  Commission 
Office  of  Special  Counsel 
Ch-erseas  Private  Investment 

Corporation 
Panama  Canal  Commission 
Pennsylvania  Avenue  Development 

Corporation 
Peace  Corps 

Selective  Ser\'ice  System 
Tenmessee  Valley  Authority 
United  States  Metric  Board 
United  States  Information  Agency 
United  States  International 
Development  Cooperation  Agency 

Appendix  B— Members  of  the 
Regulatory  Working  Group 

Department  of  Agriculture 


"Thk?  Office  of  thp  Federal  Register  ha.s  issued 
guidance  to  agencies  on  the  plar.emeni  of  the  RI.N 


number  in  iheir  documents.  See  Document  Drafting 
Handbook.  1991  ed..  p.  9. 


Department  of  Commerce 
Department  of  Defense 
Department  of  Education 
Department  of  Energy 
Department  of  Health  and  Human 

Services 
Department  of  Housing  and  Urban 

Development 
Department  of  the  Interior 
Department  of  Justice 
Department  of  Labor 
Department  of  Transportation 
Department  of  the  Treasury 
Department  of  Veterans  Affairs 
Environmental  Protection  Agenc7 
Small  Business  Administration 
General  Services  Administration 
Equal  Employment  Opportunity 

Commission 

Appendix  C— Regulatory  Actions 
Exempted  From  Centralized  Regulatory 
Review 

Department  of  Agriculture 

Food  and  Nutrition  Ser\'ice — Special 
Nutrition  program  notices  that  revise 
reimbursement  rates  and  eligibility 
criteria  for  the  School  Lunch,  Child  Care 
Food,  and  other  nutrition  programs. 

Food  and  Nutrition  Sen-ice— Food 
Stamp  program  notices  that  set 
eligibility  criteria  and  deduction 
policies. 

Agricultural  Marketing  Semce — 
Regulations  that  establish  voluntary 
standards  for  grading  the  quality  of 
food. 

Animal  and  Plant  Hfnith  Inspection 
Service — Rules  and  notices  concerning 
quarantine  actions  and  related  measures 
to  prevent  the  spread  of  animal  and 
plant  pests  and  diseases. 

Animal  and  Plant  Health  Inspection 
Service— Rules  affirming  actions  taken 
on  an  emergency  basis  if  no  adverse 
comments  were  received. 

Rural  Electrification  Administration — 
Rules  concerning  standards  and 
specifications  for  construction  and 
materials. 

Department  of  Commerce 

National  Oceanic  and  Atmospheric 
Administration— CenainXime-sensHive 
preseason  and  in  season  Fishery 
Management  Plan  regulatory  actions 
that  set  restrictions  on  fishing  seasons, 
catch  size,  and  fishing  gear. 

Department  of  Education 

Certain  Final  Rules  Based  on 
Proposed  Rules— Fmal  regulations 
based  on  proposed  regulations  that 
OMB  previously  reviewed  where:  (1) 
0MB  had  not  previously  identified 
issues  for  review  in  a  final  regulation 
stage;  (2)  Education  received  no 
substantive  public  comment;  and  (3)  the 
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proposed  regulation  is  not  substantively 
revised  in  the  final  regulation. 

Rules  Directly  Implementing  Statute — 
Final  regulations  that  only  incorporate 
statutory  language  with  no 
interpretation. 

Notices  of  Final  Funding  Priorities — 
Notices  of  final  funding  priorities  for 
which  0MB  has  previously  reviewed 
the  proposed  priority. 

Department  of  Energy 

Power  Marketing  Administrations — 
Regulations  issued  by  various  power 
administrations  relating  to  the  sale  of 
electrical  power  that  they  produce  or 
market. 

Department  of  Health  and  Human 
Sen-ices 

Food  and  Drug  Administration — 
Agency  notices  of  funds  availability. 

Food  and  Drug  Administration — 
Medical  device  reclassifications  to  less 
stringent  categories. 

Food  and  Drug  Administration — OTC 
monographs,  unless  they  may  be 
precedent-setting  or  have  large  adverse 
impacts  on  consumers. 

Food  and  Drug  Administration — Final 
rules  for  which  no  comments  were 
received  and  which  do  not  differ  from 
the  NPRM. 

Department  of  the  Interior 

Office  of  Surface  Mining — Actions  to 
approve,  or  conditionally  approve.  State 
regulatory  mining  actions  or 
amendments  to  such  actions. 

Office  of  Surface  Mining — Approval 
of  State  mining  reclamation  plans  or 
amendments. 

Office  of  Surface  Mining — 
Cooperative  agreements  between  OSM 
and  States. 

United  States  Fish  and  Wildlife 
Senice — Certain  parts  of  the  annual 
migratory  bird  hunting  regulations. 


Department  of  Transportation 

All  Office  of  DOT — Amendments  that 
postpone  the  compliance  dates  of 
regulations  already  in  effect. 

Coast  Guard — Regatta  regulations, 
safety  zone  regulations,  and  security 
zone  regulations. 

Coast  Guard — Anchorage,  drawbridge 
operations,  and  inland  waterways 
navigation  regulations. 

Coast  Guard — Regulations  specifying 
amount  of  separation  required  between 
cargoes  containing  incompatible 
chemicals. 

Federal  Aviation  Administration — 
Standard  instrument  approach 
procedure  regulations,  en  route  aUitude 
regulations,  routine  air  space  actions, 
and  airworthiness  directives. 

National  Highway  Traffic  Safety 
Administration — Federal  Motor  Vehicle 
Safety  Standard  109  table  of  tire  sizes. 

Department  of  the  Treasury 

Internal  Revenue  Senice.  Bureau  of 
Alcohol,  Tobacco,  and  Firearms,  and 
Customs  Senice — Revenue  rulings  and 
procedures.  Customs  decisions,  legal 
determinations,  and  other  similar  ruling 
documents.  Major  legislative  regulations 
are  covered  fully. 

Environmental  Protection  Agency 

Office  of  Pesticides  and  Toxic 
Substances — Actions  regarding 
pesticide  tolerances,  temporary 
tolerances,  tolerance  exemptions,  and 
food  additives  regulations,  except  those 
that  make  an  existing  tolerance  more 
stringent. 

Off  ice. of  Pesticides  and  Toxic 
Substances — Unconditional  approvals 
of  TSCA  section  5  test  marketing 
exemptions,  and  of  experimental  use 
permits  under  FIFRA. 

Office  of  Pesticides  and  Toxic 
Substances — Decision  documents 


defining  and  establishing  registration 
standards;  decision  documents  and 
termination  decisions  for  the  RPAR 
process;  and  data  call-in  requests  made 
under  section  3(c)(2)(B)  of  FIFRA. 

Office  of  Air,  Noise,  and  Radiation — 
Rules  that  unconditionally  approve 
revisions  to  State  Implementation  Plans. 

Office  of  Air,  Noise,  and  Radiation — 
Unconditional  approvals  of  equivalent 
methods  for  ambient  air  quality 
monitoring  and  of  NSPS.  NESHAPS, 
and  PSD  delegations  to  States;  approvals 
of  carbon  monoxide  and  nitrogen  oxide 
waivers;  area  designations  of  air  quality 
planning  purposes;  and  deletions  from 
the  NSPS  source  categories  list. 

Office  of  Water — Unconditional 
approvals  of  State  Water  Standards. 

Office  of  Water — Unconditional 
approval  of  State  underground  injection 
control  programs,  delegations  of  NPDES 
authority  to  States;  deletions  from  the 
307(a)  list  of  toxic  pollutants;  and 
suspension  of  Toxic  Testing 
Requirements  under  NPDES. 

Office  of  Solid  Water  and  Emergency 
Response — Unconditional  approvals  of 
State  authorization  under  RCRA  of  State 
solid  waste  management  plans  and  of 
hazardous  waste  delisting  petitions 
under  RCRA. 

Pension  Benefit  Guaranty  Corporation 

Interest  Rates — Changes  in  interest 
rates  on  later  premium  payments  and 
delinquent  employer  liability  payments 
under  sections  6601  and  6621  of  the 
Internal  Revenue  Code  as  amended  by 
the  Tax  Equity  and  Fiscal  Responsibility 
Act  of  1982. 

BILLING  CODE  311<M)1-4> 
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TABLE   1 

EXECUTIVE  ORDER  REVIEWS 
OCTOBER  1,  1993  -  MARCH  31.  1994 
RECEIVED  AFTER  OCTOBER   1.1993 


AGENCY 
TOTAL 

% 

USOA 

DOC 

DOD 

ID 

)0E 
HHS 
HUD 
DOI 
DOJ 
Dot. 
STATE 
DOT 
TREAS 
VA 
EPA 

CNCS 
EEOC 
FAR 

FEMA 

FFIEC 

GSA 

IMS 

NARA 

NASA 

NSF 

OGE 

OMB 

OPM 

RFtS 

SBA 

USIA 


NUMBER  OF  REVIEWS 

ACTIONS 

TAKEN 

AVERAGE  REVIEW  TIME 

NOT 

NOT 

ECON 

ECON 

ECON      ECON 

SK3 

SK3 

TOTAL 

/ 

2 

3 

5 

9 

12 

SIQ           Sia           ALL 

63 

515 

578 

348 

177 

26 

11 

0 

16 

24           26           26 

10.9% 

89.1% 

60.2% 

30.6% 

4.5% 

1.9% 

0.0% 

2.8% 

11 

83 

94 

65 

20 

5 

2 

0 

2 

17              20              19 

0 

42 

42 

29 

11 

2 

0 

0 

0 

NA             16              16 

0 

8 

e 

1 

5 

2 

0 

0 

0 

NA             44              44 

2 

23 

25 

3 

19 

3 

0 

0 

0 

7              31              29 

1 

S 

6 

3 

3 

0 

0 

0 

0 

78              51              56 

7 

119 

126 

93 

24 

5 

4 

0 

0 

37              27              27 

3 

22 

25 

15 

8 

2 

0 

0 

0 

55              30              33 

1 

33 

34 

25 

9 

0 

0 

0 

0 

4              23              23 

0 

15 

15 

15 

0 

0 

0 

0 

0 

NA             17              17 

1 

1 

2 

0 

2 

0 

0 

0 

0 

9              20              15 

0 

6 

6 

5 

1 

0 

0 

0 

0 

NA             17              17 

14 

30 

44 

21 

23 

0 

0 

0 

0 

6              21               15 

2 

1 

3 

1 

2 

0 

0 

0 

0 

1              35              12 

0 

21 

21 

IS 

4 

2 

0 

0 

0 

NA            40             40 

14 

39 

53 

14 

25 

0 

0 

,0 

14 

36              36              36 

1 

3 

4 

0 

4 

0 

0 

0 

0 

22              23             23 

0 

1 

1 

1 

0 

0 

0 

0 

0 

»A            27              27 

3 

3 

6 

3 

1 

2 

0 

0 

0 

39              23              31 

0 

2 

2 

0 

2 

0 

0 

0 

0 

NA            25              25 

0 

1 

1 

0 

1 

0 

0 

0 

0 

NA            70             70 

0 

9 

9 

6 

3 

0 

0 

0 

0 

NA            36              36 

0 

1 

1 

1 

0 

0 

0 

0 

0 

NA             10              10 

0 

1 

1 

1 

0 

0 

0 

0 

0 

NA           t16            116 

0 

4 

4 

4 

0 

0 

0 

0 

0 

NA             15              15 

0 

3 

3 

2 

1 

0 

0 

0 

0 

NA            84              84 

0 

1 

1 

1 

0 

0 

0 

0 

0 

NA              2               2 

0 

1 

1 

0 

1 

0 

0 

0 

0 

NA           106            108 

0 

17 

17 

13 

2 

2 

0 

0 

0 

NA             19              19 

0 

5 

5 

0 

0 

0 

5 

0 

0 

NA            39              39 

3 

13 

16 

9 
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0 

15              42              36 

0 

2 

2 

2 
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0 

0 

0 

0 

NA               4                 4 
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TABLE  2 

EXECUTIVE  ORDER  REVIEWS 

OCTOBER  1.  1993  -  MARCH  31.  1994 

RECEIVED  PRIOR  TO  OCTOBER  1.  1993 


NUMBER  OF  REVIEWS 

ACTfONS 

TAKEN 

AVERAGE  REVIEW  VME 

NOT 

NOT 

eCON         ECON 

ECON      ECON 

SIQ             StG         TOTAL 

1 

2 

3 

5 

9 

12 

SIO           Sia           ALL 

8            167            175 

86 

60 

24 

1 

2 

2 

108            74            76 

4.6%       95.4% 

49.1% 

34.3% 

13.7% 

0.6% 

1.1% 

1.1% 

2                 26                28 

20 

6 

2 

0 

0 

0 

148              SS              62 

1                 13                 14 

9 

4 

1 

0 

0 

0 

128              44              SO 

0                  2                  2 

0 

0 

2 

0 

0 

0 

NA             99              99 

0                  9                  9 

0 

6 

3 

0 

0 

0 

NA             86              86 

0                  4                  4 

2 

2 

0 

0 

0 

0 

NA           121             121 

1                 39                40 

25 

6 

6 

1 

2 

0 

104              72              73 

1                   9                 10 

4 

4 

2 

0 

0 

0 

42               84               80 

0                  7                  7 

4 

2 

1 

0 

0 

0 

NA             82              62 

0                  0                  0 

0 

0 

0 

0 

0 

0 

NA            NA             NA 

0                  0                  0 

0 

0 

0 
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TABLE  3 

EXECUTIVE   ORDER   REVIEWS 
REVIEWS   PENDING   ON   APRIL  1,1994 


AGENCY 

1 — 30 

31  —  60 

61  —  90 

OVER  90 

TOTAL 

TOTAL 

45 

13 

8 

2 

68 

USDA 

10 

0 

0 

1 

11 

DOC 

2 

0 

0 

0 

2 

DOD 

2 

0 

0 

0 

2 

ED 

2 

1 

4 

0 

7 

DOE 

0 

0 

0 

0 

0 

HHS 

6 

4 

1 

0 

11 

HUD 

8 

1 

0 

0 

9 

DOI 

0 

0 

1 

0 

1 

DOJ 

1 

0 

0 

0 

1 

DOL 

0 

0 

0 

0 

0 

STATE 

0 

0 

0 

0 

0 

DOT 

2 

0 

0 

0 

2 

TREAS 

0 

0 

0 

0 

0 

VA 

2 

0 

0 

0 

2 

EPA 

7 

3 

1 

1 

12 

ACTION 

1 

0 

0 

0 

1 

ATBCB 

0 

0 

1 

0 

1 

FAR 

0 

1 

0 

•0 

1 

JMMFF 

0 

1 

0 

0 

1 

0PM 

2 

2 

0 

0 

4 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

Small  Business  Innovation  Research 
Grants  Program  for  Fiscal  Year  1995; 
Solicitation  of  Applications 

Notice  is  hereby  given  that  under  the 
authority  of  the  Small  Business 
Innovation  Development  Act  of  1982 
(Pub.  L.  97-219),  as  amended  (15  U.S.C. 
638)  and  section  630  of  the  Act  making 
appropriations  for  Agriculture,  Rural 
Development,  and  Related  Agencies 
programs  for  fiscal  year  ending 
September  30.  1987,  and  for  other 
purposes,  as  made  applicable  by  section 
101(a)  of  Public  Law  Number  99-591. 
100  Stat.  3341.  the  U.S.  Departm.ent  of 
Agriculture  (USD.A)  expects  to  award 
project  grants  for  certain  areas  of 
research  to  science-based  small  business 
firms  through  Phase  I  of  its  Small 
Business  Innovation  Research  (SBIR) 
Grants  Program.  This  program  will  be 
administered  by  the  Office  of  Grants  and 
Program  Systems.  Cooperative  State 
Research  Service.  Firms  with  strong 
scientific  research  capabilities  in  the 
topic  areas  listed  below  are  encouraged 
to  participate.  Objectives  of  the  three- 
phase  program  include  stimulating 
technological  innovation  in  the  private 
sector,  strengthening  the  role  of  small 
businesses  in  meeting  Federal  research 
a.id  development  needs,  increasing 
private  sector  commercialization  of 
innovations  derived  from  USDA- 


supported  research  and  development 
efforts,  and  fostering  and  encouraging 
participation  of  women-owned  and 
socially  and  economically 
disadvantaged  small  business  concerns 
in  technological  innovation. 

The  total  amount  expected  to  be 
available  for  Phase  I  of  the  SBIR 
Program  in  fiscal  year  1995  is 
approximately  $3,500,000.  The 
solicitation  is  being  announced  to  allow 
adequate  time  for  potential  recipients  to 
prepare  and  submit  applications  by  the 
closing  date  of  September!,  1994.  The 
research  to  be  supported  is  in  the 
following  topic  areas: 

1.  Forests  and  Related  Resources 

2.  Plant  Production  and  Protection 

3.  Animal  Production  and  Protection 

4.  Air,  Water  and  Soils 

5.  Food  Science  and  Nutrition 

6.  Rural  and  Community  Development 

7.  Aquaculture 

8.  Industrial  Applications 

9.  Marketing  and  Trade 

The  award  of  any  grants  under  the 
provisions  of  this  solicitation  is  subject 
to  the  availability  of  appropriations. 

This  program  Is  subject  to  the 
provisions  found  at  7  CFR  part  3403,  as 
amended.  These  provisions  set  forth 
procedures  to  be  followed  when 
submitting  grant  proposals,  rules 
governing  the  evaluation  of  proposals 
and  the  awarding  of  grants,  and 
regulations  relating  to  the  post-award 
administration  of  grant  projects.  In 
addition,  USDA  Uniform  Federal 
Assistance  Regulations,  as  amended  (7 


CFR  part  3015),  Govemmentwide 
Debarment  and  Suspension  (Non- 
procurement)  and  Govemmentwide 
Requirements  for  Dnig-free  Workplace 
(Grants)  (7  CFR  part  3017),  New 
Restrictions  on  Lobbying  (7  CFR  part 
3018),  and  Managing  Federal  Credit 
Programs  (7  CFR  part  3)  apply  to  this 
program.  Copies  of  7  CFR  part  3403,  7 
CFR  part  3015,  7  CFR  part  3017,  7  CFR 
part  3018.  and  7  CFR  part  3  may  be 
oDtained  by  writing  or  calling  the  office 
indicated  below. 

The  solicitation,  which  contains 
research  topic  descriptions  and  detailed 
instructions  on  how  to  apply,  may  be 
obtained  by  writing  or  calling  the  office 
indicated  below.  Please  note  that 
applicants  who  submitted  SBIR 
proposals  for  fiscal  year  1994  or  who 
have  recently  requested  placement  on 
the  list  for  fiscal  year  1995  will 
automatically  receive  a  copy  of  the 
fiscal  year  1995  solicitation. 

Proposal  Ser\'ices  Branch.  Awards 
Management  Division,  Cooperative 
State  Research  Service,  U.S. 
Department  of  Agriculture,  Ag  Box 
2245,  Washington,  DC  20250-2245, 
telephone:  (202)  401-5048. 

Done  at  Washington,  DC".,  ihis  4th  day  of 
May  1994. 

William  D.  Carl.son. 

Associate  Administmtor.  Cooperative  State 
Research  Senice. 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Parts  58,  91,  93,  94,  95,  98 
[SO-94-002] 
RIN  0581-AB24 

Agency  Reorganization  of  Analytical 
Testing  Services 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  V:ie  Agricultural  Marlceting 
Service  (AMS)  commodity  laboratory 
testing  programs  under  the  AMS 
Science  Division  was  established  by  a 
final  rule  effective  August  1993.  In  order 
to  implement  the  new  and  revised 
regulations.  AMS  codified  the  Agency 
reorganization  of  analytical  testing 
services  under  a  separate  rule  by 
consolidating  and  transferring  functions 
from  other  Title  7  CFR  parts  related  to 
analytical  testing  services  to  the  AMS 
Science  Division.  This  interim  final  rule 
reduces  laboratory  testing  fees  for 
certain  dairy  products  based  on  various 
factors  such  as  a  decrease  in  minimum 
test  times  for  certain  products  from  one- 
half  hour  to  one-quarter  hour,  a  decrease 
in  expenditures  for  making  some  test 
preparations,  and  a  decreased  number  of 
procedural  steps  required  for 
performing  certain  laboratory  analyses. 
This  rule  also  establishes  additional 
tests  for  dairy  products  for 
incorporation  into  existing  schedules 
with  a  $34.20  hourly  rate.  In  addition, 
this  interim  final  rule  makes  several 
technical  corrections  and  revisions. 
DATES:  This  interim  final  rule  is 
effective  May  10. 1994;  comments  must 
be  received  on  or  before  June  9,  1994. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
William  J.  Franks.  Jr.,  Acting  Director. 
Science  Division,  Agricultural 
Marketing  Service.  U.  S.  Department  of 
Agriculture.  P.O.  Box  96456.  room  3507 
South  Agriculture  Building. 
Washington,  DC  20090-6456.  Facsimile 
(202) 720-6496. 

Comments  should  reference  the 
docket  number  and  date  and  page 
numbers  of  this  issue  of  the  Federal 
Register.  All  written  submissions 
pursuant  to  this  rule  will  be  made 
available  for  public  inspection  in  the 
above  office,  between  the  hours  of  9 
a.m..  and  3  p.m.,  Monday  through 
Friday. 


FOR  FURTHER  INFORMATION  CONTACT:  Jon 
E.  McNeal,  Chief,  Technical  Services 
Branch.  Science  Division.  Agricultural 
Marketing  Ser\ice.  U.  S.  Department  of 
Agriculture.  P.O.  Box  96456,  room  3517 
South  Agriculture  Building, 
Washington.  EX:  20090-6456. 
Telephone (202) 720-2216. 

SUPPLEMENTARY  INFORMATION: 

I.  Executive  Order  12866  and  Executive 
Order  12778 

The  Department  has  determined  that 
this  rule  is  not  significant  for  purposes 
of  Executive  Order  12866  and  it 
therefore  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(0MB). 

This  rule  has  bt-t^n  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

II.  Effect  on  Small  Entities 

The  Administrator.  Agricultural 
Marketing  Service,  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act  (U.S.C. 
601-612).  The  fees  provided  for  in  this 
rule  refiect  a  minimal  change  in  the 
costs  currently  borne  by  those  entities 
which  utilize  certain  laboratory 
services.  The  rule  is  designed  to  provide 
usual  and  reasonable  fees  for  laboratory 
testing  that  are  consistent  with  costs  in 
time  and  resources  to  ensure  adequate 
funding  of  the  laboratorj'  operations  of 
the  Science  Division. 

III.  Background 

On  August  9,  1993.  the  agency 
reorganization  of  analytical  testing 
under  the  Science  Division  and 
schedules  of  laboratory  fees  were 
published  as  a  final  rule  in  the  Federal 
Register  (58  FR  42408-42448)  after 
receiving  only  one  comment  on  the 
proposal.  The  fee  schedules  became 
effective  immediately  and  were  devised 
to  have  a  single  fee  for  the  same  test 
rather  than  assessing  separate  laboratory 
fees  for  different  commodities  and  their 
products. 

The  dairy  product  laboratory  fees  for 
35  tests  or  combination  of  tests  that 
were  listed  in  former  regulations  at  7 
CFR  58.44  were  increased  by  large 
percentages  in  the  final  rule.  As  a 
consequence,  the  dairy  industry  has 
complained  that  it  is  burdened  with 


testing  fees  that  cannot  be  assimilated 
into  current  purchasing  contracts. 

The  single  test  laboratory  fees  for 
other  commodity  products  did  not 
change  as  significantly  as  test  fees  for 
dairy  products.  Prior  to  the  final  rule 
implementation,  the  dairy  testing  fees 
had  been  revised  only  slightly  since  the 
Dairy  Division's  rule  in  November  2. 
1977  (42  FR  57301).  The  heavy  volume 
of  laboratory  testing  of  dairy  products  in 
the  early  1980's  associated  with 
Commodity  Credit  Corporation 
purchases  diminished  the  need  for 
periodic  fee  increases.  However,  the 
workload  for  laboratory  testing  of  dairy 
products  was  reduced  greatly  bsginning 
in  1986.  In  addition,  the  dairy  tesring 
fees  were  carried  over  and  not  revised 
from  1988  to  1993  while  the  Agency 
prepared  a  consolidated  regulation  for 
laboratory  services  within  the  Science 
Division  and  updated  fees. 
Consequently,  when  the  new  fees  were 
placed  in  effect,  the  dairy  industry  faced 
very  substantial  increases  in  testing  fees. 
In  response  to  the  various  objections 
generated  among  dairy  processors  and 
after  fijrther  consideration  of  the  matter, 
the  agency  temporarily  restored  the 
dairy  testing  fees  to  the  applicable 
charges  and  hourly  rate  in  effect  on 
April  17.  1989. 

In  order  to  address  the  fee  situation  in 
a  more  coherent  fashion,  and  to  reduce 
costs  to  the  industry,  this  interim  rule 
readjusts  fees,  makes  substitutions  for 
certain  tests,  and  contains  other 
changes.  Laboratory  fees  are  established 
in  a  variety  of  ways  in  private  and 
government  laboratories.  The 
readjustment  of  fees  or  substitutions  for 
some  analyses  contained  in  the  original 
fee  schedules  concerning  18  laboratory 
tests  for  dairy  products  were  developed 
by  reviewing  and  considering 
comparable  available  commercial 
laboratory  fees.  Most  commercial 
laboratory  lists  of  available  laboratory 
analyses  and  corresponding  fees  for  the 
tests  are  not  designated  with  a  specific 
commodity  or  product  in  mind. 

IV.  Change  in  Minimum  Laboratory  Fee 

The  minimum  laboratory  testing  fee  is 
being  reduced  from  517.10  to  $8.55.  The 
original  minimum  fee  published  on 
August  9, 1993,  is  based  on  current 
commodity  product  grading  and 
inspection  fees  which  specify  a 
minimum  one-half  hour  charge. 
However,  some  laboratory  analyses 
applying  to  dairy  product  grading  can 
be  performed  within  a  one-quarter  hour 
and  therefore  would  incur  a  ■^ 

corresponding  $8.55  fee.  The  laboratory 
tests  with  a  revised  one-quarter  hour 
charge  are  listed  as  follows:  (1)  titratable 
acidity,  (2)  density  or  specific  gravity. 
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(3)  pcon:hed  particles,  and  (4)  net 
weight  per  can.  Analysis  time  includes 
the  allotted  periods  for  sample  tracking, 
reagent  and  standard  solution 
preparation,  sample  preparation  and 
labcratory  bench  analysis,  cleanup, 
anajlytical  result  determination  and 
inl^fpretation  with  supervisory  review, 
and  the  time  for  issuing  a  test  report. 
Thtj  individual  laboratory  test  fee 
(ief^miinations  in  this  rule  must 
neci«sarily  include  the  length  of  time 
spe>it  on  tests  performed  for  quality 
conkrol,  quality  assurance,  and 
proficiency  testing. 

V.  Reduction  in  Dairy  Testing  Fees 
Based  on  Varying  Complexity  of 
Standard  Analytical  Methods  for 
Diilerent  Commodities 

Tile  schedules  of  consolidated  fees 
and  charges  for  the  single  analyte 
testings  were  established  in  the  rule 
puhjilshed  on  August  9.  1993.  based  on 
the  reasoning  that  there  is,  in  general, 
comparable  complexity  of  procedures 
and  similar  methodology  for  different 
commodities  and  their  products. 
However,  some  standard  methods  or 
tests  for  the  examination  of  dairy 
produds  have  a  dissimilar  process  for 
testing  a  given  analyte.  shorter 
procedures,  decreased  complexity  of 
n^a^nt  and  materials  preparation, 
reduced  analyst  manipulations  with 
samples  and  their  derivatives,  fewer 
measurements,  and/or  a  lower  degree  of 
interpretation  required.  Consequently, 
thesiH  dairy  tests  are  less  complex  and 
would  justify  a  reduction  of  the  fee.  The 
labaratorj'  fees  for  dairy  products  that 
are  lowered  in  this  interim  final  rule 
because  the  tests  are  less  complex  are  as 
follows:  (1)  fat  (dairy  products).  (2)  salt 
titration,  (3)  peroxide  value,  (4)  free 
fatty  acid,  (5)  solubility  index,  (6)  whey 
protein  nitrogen,  (7)  vitamin  A  (dry  milk 
products),  (8)  alkalinity  of  ash,  (9) 
antibiotic,  (10)  complete  Kohman,  (11) 
dirdi  microscopic  clump  count.  (12) 
prot(«lytic  count.  (13)  coliform.  and 
(14)  So?n?o/?e//o  Step  1. 

The  fee  .schedule  in  Table  1  of  this 
rule  has  a  fee  of  $17.10  or  a  one-half 
houf  charge  for  fat  in  dairy  products 
(except  cheese)  added  to  the  schedule 
since  the  fat  analysis  requires  only  two 
extractions.  Fat  analysis  of  cheese 
poqujires  three  or  more  extractions  and 
therefore  is  set  at  S25.6.5.  Table  1  also 
has  a  one-half  hour  charge  for  the  salt 
or  chloride  titration  of  dairy  products, 
such  as  butler  and  cheese.  This  is  a 
reduction  from  the  three-quarter  hour 
charge  for  other  commodities.  The  salt 
analysis  for  cheese  by  the 
pofi'titiometric  method  and  the  analysis 
lor  butter  doi>s  not  require  a  digestion 
.lep. 


The  fee  for  the  peroxide  value 
determination  in  Table  2  has  been 
reduced  from  a  one  and  one-half  hour 
charge  to  a  three-quarter  hour  charge. 
The  fee  for  free  fatty  acid  analysis  has 
been  reduced  from  a  three-quarter  hour 
to  a  one-half  hour  charge.  The  peroxide 
value  and  free  fatly  acid  test  fee 
revisions  are  based  on  time  and  motion 
studies  of  the  average  times  required  to 
perform  the  individual  dairy  tests  that 
the  fees  prior  to  1993  were  based  on, 
that  is,  1  hour  for  the  peroxide  value  test 
and  27  minutes  for  the  free  fatty  acid 
test.  The  revised  peroxide  value  and  free 
fatty  acid  test  fees  would  be  applicable 
to  all  commodities.  However,  the  more 
complex  AOAC  gas  chromatographic 
(gc)  method  for  the  determination  of 
fatty  acid  profile  in  Table  2  would 
require  an  increase  in  analyst  time  to  4 
hours  to  perform. 

The  fee  for  the  solubility  index 
determination  for  dry  milk  products  in 
Table  3  has  been  reduced  from  a  three- 
quarter  hour  to  a  one-half  hour  charge. 
The  method  has  relatively  few  manual 
procedures  to  follow  with  no  reagents  or 
standard  solutions  to  prepare. 

The  fee  for  the  determination  of  whey 
protein  nitrogen  (WTN)  in  milk 
products  in  Table  3  has  been  reduced 
from  a  two  and  one-half  hour  charge  to 
a  three-quarter  hour  charge.  The  fee  of 
$85.50  for  VVPN  was  based  on  a  different 
method  and  more  elaborate  manual 
procedures  than  are  actually  employed 
for  official  dairy  testing.  The  original 
two  and  one-half  hour  charge  was  based 
on  the  consideration  that  undenatured 
whey  protein  could  be  determined  from 
the  Kjeldahl  analysis  of  noncasein 
filtrate  and  of  filtrate  obtained  by 
treating  milk  with  trichloroacetic  acid 
solution.  However,  the  whey  protein 
nitrogen  content  is  determined  routinely 
in  a  different  manner  by  comparing  the 
optical  density  of  a  properly  prepared 
sample  against  a  standard  curve  of  low 
and  high  heat  reference  powders  from 
the  American  Dairy  Products  Institute 
(Chicago,  Illinois)  with  known  VVPN 
contents. 

The  fee  for  the  detennination  of 
vitamin  A  in  Table  3  has  been  reduced 
from  a  five  hour  charge  to  a  two  and 
one-half  hour  charge.  The  original  5 
hoiu-  analyst  time  frame  was  based  on 
the  coasideration  that  the  vitamin  A  test 
has  both  unstable  reagents  and  standard 
solutions.  Examination  of  Science 
Division  records  has  revealed  that  1.262 
vitamin  A  tests  had  been  conducted 
during  Fiscal  Year  1993,  which  is  a 
relatively  frequent  occ-urrence  of  tfeting 
for  one  analyte.  Hence,  considerable 
analyst  time  could  be  saved  on  an 
average  test  time  per  sample  basis  since 
identical  reagents  and  the  same  vitamin 


A  starKlard  and  carotene  standard 
curves  could  be  used  for  a  batch  run  of 
samples.  The  fee  for  the  vitamin  A 
determination  for  nonfat  and  instant  dry 
milks  in  Table  3  has  been  reduced 
further  to  a  one  and  one-quarter  hour 
charge  since  the  Carr- Price  method  is 
used  and  this  analysis  does  not  require 
eliminating  carolenoids  by  alumina 
column  chromatography,  as  the  vitamin 
A  procedures  for  other  commodities 
require. 

The  fee  for  the  determination  of 
alkalinity  of  ash  of  dairy  products  in 
Table  3  has  been  reduced  from  a  four 
hour  charge  to  a  one  and  one-half  hour 
charge.  This  test  fee  of  $136.80  was  set 
by  considering  the  time  sp>end  to 
monitor  the  sample  ashing  process  by 
muffle  furnace.  The  alkalinity  of  ash  test 
fee  is  lowered  since  the  ignition  of 
sample  to  constant  weight  at  550  °C  in 
the  furnace  does  not  normally  require 
continuous  observation  by  the  analyst. 
Hence  the  analyst  is  usually  free  to 
perform  other  laboratory  analyses 
during  the  interim  time. 

The  antibiotic  test  for  dairy  products, 
that  is  newly  inserted  in  Table  3,  is  a 
qualitative  test  where  a  positive  or  a 
negative  response  indicates  the  presence 
or  absence,  respectively,  of  antibiotics 
and  other  inhibitory  substances.  When 
the  original  time  of  four  hours  was 
estimated  for  the  antibiotic  test,  it  was 
based  on  a  quantitative  type  of  analysis 
which  involves  extensive  procedures  to 
derive  the  identity  of  a  specific 
antibiotic  including  subsequent  steps  to 
determine  its  exact  concentration  in  a 
commodity  product.  Therefore,  Table  3 
has  a  half-hour  charge  for  the  qualitative 
test  for  antibiotics,  which  is  now 
applicable  to  dairy  products.  Table  3 
continues  to  have  a  four  hour  charge  for 
the  quantitative  determination  of 
antibiotics,  which  is  now  applicuible  to 
other  commodity  products. 

The  fee  for  the  complete  Kohman 
testing  of  dairy  products  in  Table  4  has 
been  reduced  from  a  three  hour  charge 
to  a  one  hour  charge.  The  complete 
Kohman  analysis  involves  determining 
fat.  moisture,  sah  and  curd  components 
of  the  dairy  product  usually  designated 
at  a  one  hour,  a  one-half  hour,  a  three- 
quarter  hour  and  a  three-quarter  hour 
charge  respectively.  The  original  charge 
for  the  Kohman  analysis  was  set  as  if  the 
four  tests  were  performed  separately  to 
determine  the  full  composition  of  the 
dairy  produd  and  the  analysis  charge 
was  establishod  on  a  combination  fee 
Iwsis.  However,  the  cx)mplete 
composition  of  the  dairy  product  by 
Kohman  testing  is  actually  determined 
by  a  series  of  interrelated  analyses. 
Furthermore,  the  percentage  of  ciuxl 
does  not  involve  a  laboratory  test  with 
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dairy  products  and  it  is  obtained  by  the 
difference  of  100  and  the  percentage 
sum  total  of  moisture,  fat,  and  salt. 

The  new  three-quarter  hour  fee  for 
direct  microscopic  clump  count  (DMCC) 
for  dairy  products  in  Table  5  covers  the 
preparation  of  stained  films  of  sample 
portions  on  a  slide  and  the  counting  of 
bacterial  organisms  and  clumps  in  six 
microscopic  fields  across  the  slide. 
Bacterial  types  in  clusters  or  clumps, 
that  is  Staphylococcus  spp.  and 
Micrococcus  spp.,  are  counted  as  one 
bacterium.  The  bacterial  direct 
microscopic  count  for  other 
commodities  is  set  at  a  slightly  higher 
charge  of  one  hour  because  the  bacterial 
counting  of  stained  sample  films  is  done 
in  an  up  and  down  fashion  and  a 
minimum  of  20  microscopic  fields  are 
counted  with  up  to  100  fields  when  a 
high  quality  product  is  tested. 

The  fee  for  the  proteolytic  count  in 
Table  5  has  been  reduced  from  a  one 
hour  charge  to  a  one-half  hour  charge. 
The  proteol>tic  bacteria  count  analysis 
in  cream  or  butter  samples  is  rarely 
conducted.  The  fee  in  the  rule 
published  on  August  9.  1993,  was 
established  by  considering  the  extra 
time  spent  first  to  determine  the  specific 
identity  of  the  proteolytic  bacteria,  such 
as  Pseudomonas  spp.  However,  the 
proteolytic  bacteria  count  analysis 
jcquires  making  only  a  general 
differentiation  and  an  enumeration 
based  on  the  organism's  ability  to  grow 
and  to  bring  about  the  liquefaction  of 
the  milk  curd.  The  proteolytic  count  is 
essentially  an  aerobic  standard  plate 
count,  that  has  a  one-half  hour  charge, 
with  just  one  additional  procedural  step 
where  the  agar  surface  is  flooded  with 
an  acid  solution  before  counting. 
The  new  one-half  hour  fee  for 
colifomi  plate  count  analysis  of  dairy 
products  in  Table  5  is  established 
separately  from  the  three-quarter  hour 
fee  for  coliform  plate  count  analysis  in 
other  commodities.  The  dry 
rehydratable  film  method  is  used  for  the 
coliform  analysis  of  dair>'  products.  This 
method  involves  a  considerable 
reduction  in  procedural  steps  and 
analyst  time  compared  to  the  coliform 
plate  count  analysis  associated  with 
other  commodities  and  their  products. 
First,  the  violet  red  bile  coliform  count 
film  plates  come  completely  prepared 
from  the  manufacturer.  For  this  reason, 
there  is  a  time  savings  over  the  other 
coliform  methods  that  involve  the 
preparation  and  the  tempering  of  Violet 
Red  Bile  (VRB)  agar.  In  addition,  the  dry 
rehydratable  film  method  for  coliform 
bacteria  does  not  require  a  media  cover 
layer  to  be  placed  over  the  solidified 
VRB  agar.  Furthermore,  the  coliform 
organisms  of  dairy  products  are 


identifiable  and  confirmed  on  petrifilm 
coliform  count  plates  with  red  colonies 
having  gas  bubbles  trapped  in  the  VRB 
agar.  Accordingly,  the  additional  use  of 
brilliant  green  lactose  bile  broth  is  not 
needed  to  confirm  the  presence  of 
coliforms  with  the  dairy  product 
coliform  determination,  as  it  is  needed 
with  the  method  for  other  products. 

The  new  one  hour  fee  for  Salmonella 
step  1  analysis  of  dairy  products  in 
Table  5  is  established  separately  from 
the  one  and  one-half  hour  fee  for 
Salmonella  step  1  analysis  in  other 
commodities.  The  time  .savings  for  the 
Salmonella  determination  of  dairy 
products  results  from  the  reduction  of 
handling  by  the  analyst  and  the 
decrease  number  of  stages  required  for 
the  sample  pre-enrichment  procedures. 
The  dairy  product  serves  as  its  own 
source  of  nutrients  during  the  pre- 
enrichment  process,  so  the  dairy  .sample 
is  weighed  directly  into  a  container  of 
a  sterile  diluent.  In  contrast,  other 
commodities  need  the  preparation  of 
sterile  lactose  broth  or  other  nutrient 
broth  for  the  Salmonella  pre-enrichment 
process.  Furthermore,  other  commodity 
product  samples  require  a  pH 
measurement  and  a  pH  adjustment  of  a 
sample  with  non-selective  media 
mixture  before  incubation. 

The  revised  schedule  of  fees  has  been 
tailored  to  more  precisely  reflect  the 
costs  of  some  of  the  laboratory  services 
provided.  The  reduced  costs  and 
additional  tests  for  dairy  products  are 
based  on  a  re-evaluation  of  the  dairy 
testing  program  and  on  an  effort  by  the 
agency  to  charge  fees  which  are  lower 
but  still  attempt  as  nearly  as  practicable 
to  cover  the  cost  of  the  services 
provided. 

VI.  Additional  Changes  to  the  Final 
Rule 

Since  publication  of  the  final  rule, 
some  other  areas  requiring  correction  or 
clarification  have  arisen.  The  August  9, 
1993  final  rule  document  93-18212 
beginning  on  page  42408  inadvertently 
had  the  wrong  regulation  identifier 
number  (RIN)  that  was  assigned  by 
0MB.  The  document  RIN  0581-AA51  is 
amended  to  RIN  0581-AA85. 

Section  58.101  of  7  CFR  part  58 
should  not  have  been  amended  in  the 
final  rule.  In  addition,  the  rule  removed 
paragraph  e(5)(ii)  of  §  58.126  of  part  58 
that  should  have  been  retained  and 
revised.  The  corrections  are  needed  in 
this  interim  final  rule  to  return  the 
authority  for  the  supervision  of  the 
existing  dairy  plant  laboratories  to  the 
Dairy  Resident  Graders.  The  AMS 
Science  Division  provides  independent 
auditing  of  laboratory  analysis  function 
for  the  AMS  Dairj'  Division. 


Sections  of  7  CFR  parts  91.  93,  94  and 
98  are  corrected  to  provide  an  updated 
listing  of  Science  Division  addresses  for 
offices  and  laboratories. 

The  definition  of  "complete  Kohman 
analysis"  is  amended  in  §95.2  to 
indicate  that  the  full  composition 
analysis  of  butter  and  margarine  also 
includes  the  curd  determination. 
Furthermore,  the  complete  Kohman 
analysis  determines  the  fat.  moisture, 
salt  and  curd  of  the  butter  and 
margarine  with  a  series  of  interrelated 
analyses. 

VII.  Interim  Final  Rule  Justification 

Pursuant  to  5  U.S.C.  553,  it  is  found 
and  determined,  upon  good  cause  that 
it  is  impracticable,  unnecessary  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because: 

(1)  The  AMS  Science  Division  needs 
to  have  sufficient  funds  to  pay  its  dairy 
product  laboratory  operating  expenses 
which  are  incurred  on  a  continuous 
basis. 

(2)  The  dairy  industry  is  aware  of  this 
action.  Furthermore,  the  dairy 
producers  desire  an  expeditious  answer 
concerning  the  extent  of  the  reduction 
of  the  Division's  dairy  testing  fees.  They 
need  to  formulate  their  budgets  early 
during  the  start  of  the  1994  calendar 
year  and  make  decisions  where  their 
laboratory  testing  service  needs  could 
best  be  met. 

(3)  The  dairy  processors  need 
laboratory  cost  information  in  order  to 
offer  their  bids  to  the  Kansas  City 
Commodity  Office  of  the  Agricultural 
Stabilization  and  Conser\ation  Service 
prior  to  receiving  consideration  to 
process  Commodity  Credit  Corporation- 
owned  bulk  dairy  goods  before  the  next 
shipping  cycle,  July  1,  through 
December  31,  1994. 

(4)  This  interim  final  rule  provides  a 
30-day  comment  period,  and  all 
comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
action. 

Lists  of  Subjects 

7  CFR  Part  58 

Food  grades  and  standards.  Dairy 
products.  Food  labeling.  Reporting  and 
recordkeeping  requirements. 

7  CFR  Part  91 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Fees  and  charges.  Laboratories. 
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7CFRPart93 

'Citrus  fruits.  Fruit  juices,  Fruits. 
Laboratories,  Nuts.  Vegetable. 

7  CFR  Part  94 

Eggs  and  egg  products.  Laboratories. 
Poultry  and  poultry  products. 

7  CFR  Part  95 

Dairy  products.  Laboratories,  Milk. 
7  CFR  Part  98 

Meat  and  meat  products.  Laboratories. 

Iror  the  reasons  set  forth  in  the 
preamble,  AMS  amends  7  CFR  parts  58, 
91.  93,  94,  95  and  98  as  follows: 

PART  58— GRADING  AND 
INSPECTION,  GENERAL 
SPECIFICATIONS  FOR  APPROVED 
PLANTS  AND  STANDARDS  FOR 
GRADES  OF  DAIRY  PRODUCTS 


\i 


\.  The  authority  citation  for  part  58 
cbntinues  to  read  as  follows: 

Authority:  Sees.  202-208.  60  Stat.  1087,  as 
amended;  7  U.S.C.  1621-1627,  unless 
otherwise  noted. 

§58.101     [Amended] 

2.  In  section  58.101,  paragraph  (c)  is 
amended  by  removing  "the  AMS 
Science  Division  Director"  (the  first 
time  it  appears)  and  adding  in  its  place 
"the  Administrator". 

3.  Section  58.126  is  amended  by 
redesignating  paragraph  (e)(5)(ii)  as 
paragraph  (e)(5)(iii)  and  adding  a  new 
paragraph  (e)(5)(ii)  to  read  as  follows: 


§58.126    Buildings. 

***** 

(e)*  •   • 

(5)'   *   • 

(ii)  Approved  laboratories  shall  be 
supervised  by  the  USDA  resident 
inspector  in  all  aspects  of  official  testing 
and  reporting  results.  Plant  laboratory 
personnel  in  such  plants  may  be 
licensed  by  the  USDA  to  perform 
official  duties.  The  AMS  Science 
Division  will  provide  independent 
auditing  of  laboratory  analysis 
functions. 


PART  91— SERVICES  AND  GENERAL 
INFORMATION 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  Agricultural  Marketing  Act  of 
1946.  sees.  203.  205,  60  Stat.  1087,  as 
amended.  1090.  as  amended  (7  U.S.C.  1622. 
1624). 

2.  In  §91.5,  paragraph  (a)(l)(ii)  is 
revised  to  read  as  set  forth  below. 

3.  In  §91.5.  paragraph  (a)(2)(i)  is 
revised  to  read  as  set  forth  below. 

4.  In  §91.5.  paragraph  (a)(2)(iii)  is 
revised  to  read  as  set  forth  below. 

5.  In  section  91.5,  paragraph  (a)(3)  is 
amended  by  removing  "Science 
Division  Citrus  Laboratory,  111  Third 
Street.  S\V..  suite  211,  Winter  Haven.  FL 
33880"  and  adding  in  its  place  "Science 
Division  Citrus  Laboratory.  98  Third 
Street.  SW.  Winter  Haven.  FL  33880 '. 

6.  In  section  91.5.  paragraph  (b)  is 
amended  by  removing  "Director. 
Science  Division.  Agricultural 


Marketing  Service,  United  States 
Department  of  Agriculture  (USDA).  P.O. 
Box  96456.  Washington.  DC  20090- 
6456"  and  adding  in  its  place  "Dire<  tor. 
Science  Division.  Agricultural 
Marketing  Service,  United  States 
Department  of  Agriculture  (USDA),  P.O. 
Box  96456,  Washington.  DC  20090- 
6456". 

§  91 .5    Where  Services  are  offered. 

(a)  •   •   * 
(!)••• 

(ii)  USDA,  AMS.  SO,  Eastern 

Laboratory'.  231 1-B  Aberdeen 

Boulevard.  Gastonia.  NC  28054. 
(2).   .   . 

(i)  USDA.  AMS.  SD,  3119  Wesley 
Way.  suite  6.  Dothan.  AL  36301.  Mail: 
P.O.  Box  1368.  Dothan,  AL  36302. 

•  •        •         *        • 

(iii)  USDA.  AMS.  SD.  1211  Schley 
Avenue.  Albany,  GA  31707. 

•  *        •        •        * 

7,  In  section  91.37,  paragraph  (a) 
introductory  text  is  amended  by 
removing  "one-half  hour"  in  the  sixth 
sentence  and  adding  in  its  place  "one- 
quarter  hour". 

8.  In  §91.37,  paragraph  (a).  Tables  1. 
2.  3.  4  and  5  are  revised  to  read  as 
follows: 

§  91 .37    Fees  for  laboratory  testing, 
analysis,  and  other  services. 

(a)  *   •   * 

General  Schedules  of  Fees  for  Official 
Laboratory  Test  Services  Performed  at 
the  AMS  Science  Division  Laboratories 
for  Processed  Commodity  Products 


Table  1.— Single  Test  Times  and  Laboratory  Fees  for  Proximate  Analyses 


Type  of  analysis 


Ammonia.  Ion  Selective  Electrode  .. 

Ash,  Total  

Ash.  AcKJ  Insoluble  

Chloride.  Salt  Titration  (Dairy) 

Fat,  Acid  Hydrolysis  

Fat  (Cheese  and  Related  Products) 
Fat  (Dairy  Products  except  Cheese) 

Fat,  Ether  Extraction  

Fat,  Microwave — Solvent  Extraction 

Fat,  Specific  Gravity  

Fiber,  Crude  

Moisture,  Distillation  , 

Moisture,  Karl  Fischer  

Moisture,  Oven 

Protein,  Kjeldahl 

Salt.  Back  Titration 

Salt.  Potentiometric  


Hours  for 
single  test 

List  fee 

2.25 

S76.95 

1 

34.20 

1.5 

51.30 

0.5 

17.10 

1 

34.20 

0.75 

25.65 

0.5 

17  10 

1 

34  20 

1 

34  20 

1 

34.20 

2 

68.40 

1 

34.20 

1.5 

51.30 

0.5 

17.10 

2 

6840 

0.75 

25.65 

0.5 

17.10 
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Table  2.— Single  Test  Times  and  Uboratory  Fees  for  Lipid  Related  Analyses 


Type  of  Analysis 


Hours  for 
single  test 

Ustfee 

1 

S34.20 

0.25 

8.55 

2.5 

85.50 

0.5 

17.10 

5 

171.00 

0.5 

17.10 

1 

34.20 

0.5 

17.10 

0.5 

17.10 

0.25 

8.55 

0.5 

17.10 

1 

34.20 

4 

136.80 

2 

68.40 

0.5 

17.10 

0.5 

17.10 

0.5 

17.10 

0.75 

25.65 

2 

68.40 

3.5 

119.70 

0.5 

17.10 

0.5 

17.10 

Acid  Degree  Value  (Dairy)  

Acidity,  TitratatJie 

Carotene.  Spectrophotometric  

Catalase  Test 

Cfiolesterol '  

Color  (Honey) 

Color,  NEPA  (Eggs)  

Consistency.  Bostwick  (Cooked) 

Consistency.  Bostwick  (LJncooked) 

Density  (Specific  Gravity) 

Dispersibility  (Moates-Dabbah  Method) 

Fat  Stability .2  ADM 

Fatty  Acid  Profile  (AGAC-GC  mettKxl) . 

Flash  Point  Test  only  

Free  fatty  acids  

Meltabflity  (Process  Cheese)  

Peroxidase  Test 

Peroxide  Value 

Smoke  Point  Test  only  . 

Smoke  Point  and  Flash  Point  

Solids,  Total  (Oven  Drying) 

Soluble  Solids.  Refractometer 


^  Moisture  and  fat  analyses  are  required  to  be  analyzed  at  an  additk>nal  cost  as  prerequisites  to  the  cholesterol  test. 
2  Peroxide  value  analysis  is  required  as  a  prerequisite  to  the  fat  stat>ility  test  at  the  additional  fee. 

Table  3.— Single  Test  Times  and  Laboratory  Fees  for  Food  Additives  (Direct  and  Indirect) 


Type  of  analysis 


Hours  for 
single  test 

Ustfee 

3.5 

S1 19.70 

6 

205.20 

6 

205.20 

2 

68.40 

1.5 

51.30 

0.5 

17.10 

4 

136.80 

0.5 

17.10 

1 

34.20 

1 

34.20 

2 

68.40 

05 

17.10 

0.5 

17.10 

1.5 

51.30 

1.5 

51.30 

1.5 

51.30 

1 

34.20 

1.5 

51.30 

1.5 

51.30 

4 

136.80 

1 

34.20 

2 

68.40 

0.5 

17.10 

3 

102.60 

2.5 

85.50 

4 

136.80 

2.5 

85.50 

6 

205.20 

0.75 

25.65 

1 

34.20 

1 

34.20 

1 

34.20 

2 

68.40 

0.75 

25.65 

1.75 

.  59.85 

3 

102.60 

Aflatoxin,  (Dairy.  Eggs) 

Alar  Of  Daminozide  Residue 

Amitraz  Residue,  GLC  

Alcohol  (Qualitative)  

Alkalinity  of  Ash 

AntitMOtic.  Qualitative'  (Dairy) 

Antibiotic,  Quantitative  « 

Ascortiates  (Qualitative — Meats) 

AscortJk;  Acid,  Titration  _ „ 

Ascortjic  Acid,  Spectrophotometrk: 

Benzene,  Residual  _ 

Brix,  Direct  Percent  Sucrose 

Brix,  Dilution  

Butylated  Hydroxyanisole  (BHA) : 

Butylated  Hydroxytoluene  (BHT) 

Caffeine,  Mk:ro  Bailey-Andrew 

Caffeine.  Spectrophotometric 

Ca!cium  

Citric  Acid.  GLC  or  HPLC  

Chionnated  Hydrocarbons: 
Pesticides  and  Industrial  Chemicals- 
Initial  Screen  

Second  Column  Confirmation  of  Analyte 

Confirmation  on  Mass  Spectrometer 

Dextrin  (Qualitative) 

Dextrin  (Quantitative)  

Filth.  Heavy  (Dairy)  

Filth,  Heavy  (Eggs) 

FHth,  Light  (Eggs)  

Filth,  Light  and  Heavy  (Eggs  Extraneous) 

Flavor  

Fumigants: 
Initial  Screen — 

Dit)fomochloropropane  (DBCP)  

Ethylene  Dibromide 

Methyl  Bromide  

Confirmation  on  Mass  Spectrometer — Each  individual  fumigant  residue 

Glucose  (Qualitative) 

Glucose  (Quantitative)  

Glycerol  (Quantitative) 
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TABLE  3.— Single  Test  Times  and  Uboratory  Fees  for  Food  Additives  (Direct  and  lNDiRECT)-Continued 


Type  of  analysis 


Gums 

High  Sucrose  Content  or  Avasucrol— Percent  Sucrose  (Hoiiand  Eqas) 

Hydrogen  Ion  Activity.  pH  

Mercury,  Cold  Vapor  AA  ."..""!!!.!!!!!"!!!!!!!."!." 

Metals— Other  Than  Mercury,  Each  Metal  !.."!"!!."."."..."."!!!!!I!!"!!. 

Monosodium  Dihydrogen  Phosphate .'""'""^'"^''. 

Monosodium  Glutamate ."".'" 

Nitrites  (Qualitative) ....!!!.".!!!!!!!!!!! 

Nitrites  (Quantitative) !.".."!."!"!"!!!.. 

Oxygen 


Palatability  and  Odor 

First  Sample 

Each  Additional  Sample 

Phosphatase,  Residual  

Phosphorus 


Propylene  Glycol,  Codistillation:  (Qualitative) 

Pyrethnn  Residue  (Dairy) !.I!!!I!." 

Scorched  Particles  I!!"!!!!!."!!"!!! ' 

Sodium,  Potentiometric 

Sodium  Benzoate,  HPLC  Z......I!"!. 

Sodium  Lauryl  Sulfate  (SLS) "!!!!""!!!!!!"""!!!.""!." 

Sodium  Silicoaluminate  (Zeolex) !.""!!"."! 

Solubility  Index  !™."".""!I!!!.!!! 

Starch,  Direct  Acid  Hydrolysis ""."!!!I""™""!!!!!"!"!!"!"" 

Sugar,  Polarimetric  Methods ""'""'''""'""''"^'. 

Sugar  Profile,  HPLC— This  profile  includes  the  following  component's:  De'xfroser  Fructose,  Lact^^^^^^ 
crose: 

One  type  sugar  from  HPLC  profile 

Each  additional  type  sugar ....!!!!!!!!!!!!!!" 

Sugars,  Non-Reducing '.II!"!""!"!!!."".."..'" ' 

Sugars,  Total  as  Invert !    

Sulfites  (Qualitative) !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

Sulfur  Dioxide,  Direct  Titration  !!..!.!!!.!!!!!.!.! 

Sulfur  Dioxide,  Monier-Williams  ! !..!!!!!!!!!! 

Toluene,  Residual  !.!.!!!!..!!!! 

Triethyi  Citrate,  Gc  (Quantitative) !!!!!!!!!!!!!.!!!!.!.!!!!!!!!!!!!!!!!! 

Vitamin  A 


Hours  for 
single  test 


3 

4 

0.5 

2.5 

2 

4 

4 

0.5 

3 

0.5 

0.75 

0.5 

1 

2 

2 

4 

0.25 

1 

1.5 

8 

2 


Usi  fee 


102.60 

136.80 

17.10 

85  50 

68.40 

136.80 

136.80 

17.10 

102.60 

17.10 

25.65 
17.10 
34.20 
68.40 
68.40 

136.80 

855 

34.20 

51.30 

273.60 
68.40 


Vitamin  A,  Carr-Price  (Dry  Milk) 

Vitamin  D,  HPLC  (Vitamins  Dj  and  D,) !!!!!!!!!!!!!!!!!!!!!! 

Whey  Protein  Nitrogen !..!!!!!!!!!! 

Xanthydrol  Test  For  Urea !.!.!!!!!!!!!...!.!!!!.!.! 

This  is  an  optional  test  to  the  extraneous  matenals  isolation  test. 

'  Disc  Assay  Method. 


U.tl 

3 

17.10 
102  60 

1 

34.20 

3 

102.60 

0.5 

17.10 

3 

102.60 

2 

68.40 

0.75 

25.65 

1 

34.20 

1.5 

51.30 

2 

68.40 

1 

34.20 

2.5 

85  50 

1.25 

42.75 

8.5 

290.70 

0.75 

25.65 

1.5 

51.30 

Table  4.— Single  Test  Times  and  Uboratory  Fees  for  Other  Chemical  and  Physical  Component  Analyses 


Type  of  analysis 


Available  Carbon  Dioxide  (Baking  Powders) 

Complete  Kohman  Analysis  (Dairy) 

Jelly  Strength  (Bloom) 

Methyl  Anthranilate  

Grape  Juice  Absort»ency  Ratio 

Net  Weight  (Per  Can) 

Non-Volatile  Methylene  Chloride  Extract 

Particle  Size  (Ether  Wash) 

Potassium  Iodide  (Table  Salt) 

Quinic  Acid  (Cranberry  Juice) 

Sieve  or  Particle  Size '. 

Water  Activity  

Water  Insoluble  Inorganic  Residues  (WIIR) ... 
Yellow  Onion  Test 


Hours  for 
single  test 


4 

1 

2.5 

1 

0.5 

0.25 

2.5 

0.5 

1.5 

1.75 

0.5 

4 

2 

0.75 


List  fee 


Si  36.80 
34.20 
85  50 
34.20 
17.10 
855 
35  50 
17.10 
51.30 
59.85 
17.10 
136.80 
68.40 
2565 


Table  5.— Single  Test  Times  and  Laboratory  Fees  for  Microbiological  Analyses 


Type  of  analysis 


Aerobic  (Standard)  Plate  Count 


Hours  for 
single  test 


0.5 


List  fee 
Si7.iO 
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Table  5.— Single  Test  Times  and  Laboratory  Fees  for  Microbiological  Analyses— Continued 


Type  of  analysis 


Anaerobic  Bacterial  Plate  Count 

Bacterial  Direct  Microscopic  Count 

Campylobacter  ieiiini 

Colitorm  Plate  Count  (Dairy  Products) 

Coliform  Plate  Count.  Violet  Red  Bile  Agar: 

(Presumptive  Coliform  Plate  Count)  

CoJifofms.  Most  Protjable  Number  (MPN): ' 

Step  1  

Step  2 

Direct  Microscoptc  Clump  Count,  DMCC 

E.  coli,  Presumptive  MPN  (Additional  Fee)?  

Enterococci  Count 

Listeria  monocytogenes  confirmation  analysis:  ^ 

Step  1  

Step  2 

Step  3  (Confirmation) 

Proteolytic  Count  (Dairy)  

Psyctirotrophic  Bacterial  Plate  Count  

Salmonella  (USDA  Culture  Method):* 

Step  1  (Dairy  Products)  

Step  1  

Step  2 

Step  3  (Confirmation) 

Serological  Typing  (Optional) 

Salmonella  (Rapid  Methods):* 

Step  1  

Step  2 

Step  3  (Confirmation) 

Staptiylococcus  aureus.  MPN: 

With  Coagulase  Positive  Confirmation  

Thermoduric  Bacterial  Plate  Count 

Yeast  and  Mold  Count  

Yeast  and  Mold  Differential  Plate  Count 


Hours  for 
single  test 


0.75 
1 
4 
0.5 

0.75 

0.75 

0.75 

0.75 

1.5 

3 

1.5 
1.5 
2.5 
0.5 
0.75 

1 

1.5 

0.75 

1.5 

2.5 

2 

0.75 

1.5 

1.75 
0.75 
0.5 
0.75 


List  fee 


25.65 

34.20 

136.80 

17.10 

25.65 

25.65 
25.65 
25.65 
51.30 
102.60 

51.30 
51.30 
85.50 
17.10 
25.65 

34.20 
51.30 
25.65 
51.30 
85.50 

68.40 
25.65 
51.30 

59.85 
25.65 
17.10 
25.65 


'  Coliform  MPN  analysis  may  be  in  two  steps  as  follows:  Step  1— presumptive  test  through  lauryl  sulfate  tryptose  broth;  Step  2— confirmatory 
test  through  bnlliant  green  lactose  bile  broth. 

2  Step  1  of  the  colifonn  MPN  analysis  is  a  prerequisite  for  the  performance  of  the  presumptive  E.  coli  test.  Prior  enrichment  in  lauryl  sulfate 
tryptose  broth  is  required  for  optimal  recovery  of  E.  coli  from  inoculated  and  incubated  EC  broth  (Escherichia  coli  broth).  The  E.  coli  test  is  per- 
formed through  growth  on  eosin  methylene  blue  agar.  The  fee  stated  for  E.  coli  analysis  is  a  supplementary  charge  to  step  1  of  coliform  test. 

3Listena  monocytogenes  test  using  the  USDA  method  may  be  in  three  steps  as  follows:  Step  1 — isolation  by  University  of  Vermont  modified 
(UVM)  broth  and  Fraser's  broth  enrichments  and  selective  plating  with  Modified  Oxford  (MOX)  agar;  Presumptive  Step  2^yptcal  colonies  inocu- 
lated from  Horse  Blood  into  brain  heart  infusion  (BHI)  broth  and  check  for  characteristic  motility;  Confirmatory  Step  3— culture  from  BHI  brotfi 
with  typical  motility  is  inoculated  into  the  seven  biochemical  medias.  BHI  agar  for  oxidase  and  catalase  tests.  Motility  test  medium,  and  Christie- 
Atkins-Munch-Peterson  (CAMP)  test 

Listena  monocytogenes  test  using  the  FDA  method  may  be  in  three  steps  as  follows:  Step  1— isolation  by  trypticase  soy  broth  with  0.6%  yeast 
extract  (TSB-YE)  broth  enrichment  and  selective  plating  with  Modified  McBrides  agar  and  Lithium  chloride  Phenylethanol  Moxalactam  (LPM) 
agar;  Presurrptive  Step  2— typical  cokjmes  inoculated  to  trypticase  soy  agar  with  yeast  extract  (TSA-YE)  with  sheep  blood  plates  to  check  for 
hemolysis  followed  by  inoculations  to  BHI  broth  and  TSA-YE  plates  to  check  for  characteristic  motility,  gram  stain  and  catalase  test;  Confimv 
atory  Step  3 — culture  from  BHI  txoth  with  typical  motility  for  wet  mount  is  inoculated  into  the  required  10  biochemical  medias,  Sulfide-lndole-Mo- 
tility  (SIM)  medium,  and  the  CAMP  test.  Serology  is  checked  using  growth  from  TSA-YE  plates. 

Both  methods  for  Listena  determination  fiave  the  equivalent  time  needed  for  each  step. 

*  Salmonella  test  may  be  in  three  steps  as  follows:  Step  1— growth  through  differential  agars;  Step  2 — growth  and  testing  through  triple  sugar 
iron  and  lysine  iron  agars;  Step  3— confirmatory  test  through  biochemicals,  and  polyvalent  serological  testing  with  Poly  "O"  and  Poly  "H" 
antiserums.  The  serological  typing  of  Salmonella  is  requested  on  occasion. 

^Salmonella  test  may  be  in  three  steps  as  follows:  Step  1— growth  in  enrichment  broths  and  Elisa  test  or  DNA  hybridization  system  assay; 
Step  2— growth  and  testing  through  triple  sugar  iron  and  lysine  iron  agars;  Step  3 — confirmatory  test  through  biochemicals,  and  polyvalent  sero- 
logical testing  with  Poly  "O"  and  Poly  "  H"  antiserums. 


PART  9:^-PR0CESSED  FRUITS  AND 
VEGETABLES 

1.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 

Authority:  Agricultural  Marketing  Act  of 
1946,  Sees.  203,  205,  60  Stat.  1087.  as 
amendfd,  1090,  as  amended  (7  U.S.C.  1622. 
1624). 


§  93.3    [Amended] 

2.  In  §  93.3.  paragraph  (a)  is  amended 
by  removing  "Science  Division  Citrus 
Laborator)',  111  Third  Street,  SW,  suite 
211,  Winter  Haven.  FL  33880"  and 
adding  in  its  place  "Science  Division 
Citrus  Laboratory.  98  Third  Street,  SW. 
Winter  Haven,  FL  33880". 

3.  In  §93.102.  paragraphs  (a)(1)  and 
(a)(2)  are  revised  to  read  as  follows: 


§93.102    Analyses  available  and  locations 
of  laboratories. 

(a)*  *  • 

(1)  USDA.  AMS.  SD.  3119  Wesley 
Way,  suite  6.  Dothan.  AL  36301,  Mail: 
P.O.  Box  1368,  Dothan.  AL  36302. 

(2)  USDA.  AMS.  SD.  1211  Schley 
Avenue.  Albany.  GA  31707. 
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PART  94— POULTRY  AND  EGG 
PRODUCTS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  Sees.  2-28  of  the  Egg  Products 
Inspection  Act  (84  Stat.  1620-1635;  21  U.S.C. 
1031-1056),  Agricultural  Marketing  Act  of 
1946,  sees.  202-208  as  amended  (60  Stat. 
1087-1091;  7  U.S.C.  1621-1627). 

§94.3    [Amended] 

2.  In  section  94.3,  paragraph  (e)  is 
amended  by  removing  "USDA,  AMS. 
Science  Division,  Eastern  Laboratory, 
645  Cox  Road,  Gastonia.  NC  28054"  and 
adding  in  its  place  "USDA,  AMS, 
Science  Division,  Eastern  Laboratory, 
2311-B  Aberdeen  Boulevard,  Gastonia, 
NC  28054"'. 

PART  9&-PR0CESSED  DAIRY 
PRODUCTS 

1.  The  authority  citation  for  part  95 
conitinues  to  read  as  follows: 


Authority:  Agricultural  Marketing  Act  of 
1946,  sees.  202-208,  60  Stat.  1087.  as 
amended;  7  U.S.C  1621-1627. 

§95.2    [Amended] 

2.  In  section  95.2,  the  definition  for 
'"Complete  Kohman  analysis"  is  revised 
to  read  as  follows: 

§95.2    Definitions. 

*         *         •         «         » 

Complete  Kohman  analysis.  Full 
composition  analysis  used  for  moisture, 
fat,  salt,  and  curd  determinations  in 
butter  and  margarine.  A  weighed 
portion  is  heated  to  drive  off  the 
moisture  and  then  reweighed  to 
determine  the  moisture  content.  The  fat 
is  extracted  using  ether,  and  the 
remaining  solids  are  weighed  to 
determine  fat  content.  The  solids  are 
then  dissolved,  and  the  salt  content  is 
determined  by  titration  with  standard 
silver  nitrate  solution.  The  percentage  of 
curd  is  obtained  by  the  difference  of  100 
and  the  percentage  sum  total  of 
moisture,  fat.  and  salt. 


PART  98— MEALS,  READY-TO-EAT 
(MREs),  MEATS,  AND  MEAT 
PRODUCTS 

1.  The  authority  citation  for  part  98 
continues  to  read  as  follows: 

Authority:  Agricultural  Marketing  Act  of 
1946,  Sees.  203,  205,  as  amended;  60  Stat. 
1087, 1090,  as  amended  (7  U.S.C  1622  and 
1624). 

2.  In  §  98.3.  paragraph  lb){3)  is  revised 
to  read  as  follows: 

§  98.3    Analyses  pertonmed  and  locations 
of  laboratories. 


(b)"   *  • 

(3)  USDA,  AMS,  SD,  Eastern 
Laboratory,  2311-B  Aberdeen 
Boulevard,  Gastonia,  NC  28054. 

Dated:  May  3, 1994. 
Lon  Hatamiya. 
Administrator. 
IFR  Doc.  94-11167  Filed  5-9-94;  8:45  am) 
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Part  IX 

Department  of 
Education 

Office  of  Special  Education  and 
Rehabilitative  Services 

National  Institute  on  Disability  and 
Rehabilitation  Research,  Technology- 
Related  Assistance  to  Individuals  With 
Disabilities  Program  for  Fiscal  Year  1994 
and  1995,  Applications  for  New  Awards; 
Notice 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

[CFOA  No.:  64.224] 

National  Institute  on  Disability  and 
Rehabilitation  Research  Notice  Inviting 
Applications  for  New  Awards  for  State 
Grants  Under  the  Technology-Related 
Assistance  to  Individuals  With 
Disabilities  Program  for  Fiscal  Year 
1994 

Purpose:  The  purpose  of  the  State 
grants  for  technology-related  assistance 
program  is  to  assist  States  to  develop 
and  implement  comprehensive 
statewide  systems  of  consumer- 
responsive  technology-related  services 
for  individuals  With  disabilities.  NIDRR 
has  conducted  prior  competitions  under 
this  program  and  51  States  and  one 
territory  have  received  grants.  NIDRR  is 
now  inviting  applications  from  the 
remaining  State  and  territories.  In 
preparing  their  applications,  applicants 
are  advised  to  respond  to  the  statutory 
provisions  of  the  Technology-Related 
Assistance  for  Individuals  With 
Disabilities  Act  of  1988,  as  amended  by 
Public  Law  103-218,  and  the 
Technology-Related  Assistance  for 
Individuals  with  Disabilities  Act 
Amendments  of  1994. 

Eligible  Applicants:  Entities  or 
individuals  designated  by  the  Governor 
as  the  lead  agency  under  section 
102(d)(1)  of  the  Act  are  eligible  to  apply, 
provided  they  have  not  previously 
received  a  grant  under  this  program. 
This  applies  to  the  State  of  Arizona  and 
to  four  territories:  Guam,  Virgin  Islands, 
Republic  of  Palau,  and  the 


Commonwealth  of  Northern  Mariana 
Islands. 

Deadline  for  Transmittal  of 
Applications:  June  24, 1994. 

Deadline  for  Intergovernmental 
Review:  August  24,  1994. 

Applications  Available:  May  16, 1994. 

Available  Funds:  $1,100,000. 

Estimated  Average  Size  of  Awards: 
$500,000  per  State;  $150,000  per 
territory. 

Estimated  Number  of  Awards:  5. 

Note:  The  estimates  of  funding  levels  and 
awards  in  this  notice  do  not  bind  the 
Department  of  Education  to  a  specific  level 
of  funding  ornumber  of  grants,  unless  the 
amount  is  otherwise  specified  by  statute  or 
regulation. 

Project  Period:  Development  awards 
are  made  for  a  period  of  three  years;  at 
the  end  of  the  three  years,  grantees  that 
can  demonstrate  significant  progress 
may  apply  for  an  initial  extension  grant 
of  two  years  and  a  second  extension 
grant  of  up  to  five  years. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  CFR  Parts  74,  75  (except  §  75.618), 
77,  79,  80  (except  §§  80.32(a)  and 
80.33(a)),  81,  82,  85,  and  86.  In  addition, 
statutory  provisions  of  Pub.  L.  100-407, 
the  Technology-Related  Assistance  for 
Individuals  VVith  Disabilities  Act  of 
1988  as  amended  by  Pub.  L.  103-218, 
and  the  Technology-Related  Assistance 
for  Individuals  With  Disabilities  Act 
Amendments  of  1994,  apply  to  this 
program. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
competition,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  75.210(b). 
Under  34  CFR  75.210(c),  the  Secretary  is 


authorized  to  distribute  an  additional  15 
points  among  the  criteria  to  bring  the 
total  to  a  maximum  of  100  points.  For 
this  competition,  the  Secretary 
distributes  the  additional  points  as 
follows: 

Plan  of  operation  (34  CFR 
75.210(b)(3)).  Fifteen  additional  points 
are  added  to  this  criterion  for  a  possible 
total  of  30  points. 

For  Further  Information  Contact: 
Carol  Cohen,  U.S.  Department  of 
Education,  400  Mar>'land  Avenue,  SW., 
Washington,  DC  20202.  Telephone: 
(202)  205-5666.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-5479. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  BOARD),  telephone  (202) 
260-9950;  or  on  the  Internet  Gopher 
Server  at  G0PHER.ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  ff  discretionary 
grant  compTetition  is  the  notice 
published  in  the  Federal  Register. 

For  Applications  Contact:  Dianne 
•  Villines,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW., 
Washington.  DC  20202.  Telephone: 
(202)205-9141. 

Program  Authority:  29  U.S.C.  2211-2271. 

Dated;  M,iy  4.  1994. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 

Behabilitative  Sen-ices. 

IFR  Doc.  94-11287  Filed  5-9-94;  8;45  am] 
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Part  X 

Environmental 
Protection  Agency 

40  CFR  Parts  52  and  81 

Air  Quality  Implementation  Plans,  CA; 

Proposed  Rule 


24330 


Federal  Register  /  Vol.  59.  No.  89  /  Tuesday.  May  10.  1994  /  Proposed  Rules 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[FRL-4884-1] 

Approval  and  Promulgation  of  Federal 
Implementation  Plans;  Califgmia— 
Sacramento  and  Ventura  Ozone;  South 
Coast  Ozone  and  Carbon  Monoxide; 
Sacramento  Ozone  Area 
Reclassification 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Supplemental  proposed 
rulemaking;  notice  of  hearing. 

SUMMARY:  EPA  is  making  technical 
corrections  to  proposed  federal 
implementation  plans  (FIPs)  to  attain 
the  national  amhient  air  quality 
standards  (NAAQS)  for  ozone  in  the 
Sacramento  and  Ventura  nonattainment 
areas,  and  for  ozone  and  carbon 
monoxide  in  the  South  Coast 
nonattainment  area.  The  corrections 
relate  to  the  proposed  "rap  rules"  for 
stationary  and  area  sources  and  the 
Parking  Cash  Out  program.  EPA  is  also 
establishing  FTP  public  hearing  dates 
and  locations  in  the  three  affected  areas. 
DATES:  The  deadline  for  written 
comments  is  August  31.  1994. 

Public  hearings  will  be  held  on  July 
18.  July  20.  and  July  25,  1994,  at  10  a.m. 
The  Supplementary  Information  portion 
of  this  notice  provides  additional 
information  on  the  public  hearing. 
ADDRESSES:  Public  hearings  will  be  held 
in  the  South  Coast,  Ventura,  and 
Sacramento.  CA.  See  Supplementary 
Information. 

Written  comments  on  the  proposed 
FIP  and  SIP  promulgations  must  be 
received  by  EPA  at  the  address  below  on 
or  before  the  close  of  the  public 
comment  period.  Comments  should  be 
submitted  (in  duplicate,  if  possible)  to: 
EPA  Air  Docket  Section,  Attn:  Docket 
No.  A-94-09,  Environmental  Protection 
Agency  (Mail  Code— 6102),  Waterside 
Mall,  Room  M-1500,  401  M  Street, 
S.W.,  Washington.  DC  204B0.  (phone 
202-260-7549). 

Docket  No.  A-94-09,  containing 
material  relevant  to  this  NPRM,  is 
located  at  the  above  addre.ss.  The  docket 
is  available  for  public  inspection 
between  8:30  a.m.  and  12  noon,  and 
between  1:30  p.m.  and  3:30  p.m.  EPA 
may  charge  a  reasonable  fee  for  copying. 

A  copy  of  the  docket  is  also  available 
for  review  at:  Regional  Administrator, 
Attention:  Office  of  Federal  Planning 
(.\-l-2).  Air  and  Toxics  Division, 
Environmental  Protection  Agency, 
Region.  IX.  75  Hawthorne  Street,  San 
Francisco.  CA  94105-3901. 


Interested  persons  may  make  an 
appointment  with  Ms.  Virginia  Petersen 
at  (415)  774-1265,  to  inspect  the  docket 
of  EPA's  San  Francisco  office  on 
weekdays  between  9  a.m.  and  4  p.m. 

Copies  of  this  NPRM.  the  technical 
support  document,  and  the  regulatory 
impact  analysis,  are  also  available  for 
review  at  the  addresses  listed  below: 
California  Air  Resources  Board.  2020  L 

Street.  Sacramento.  California 
Sacramento  Metropolitan  Air  Quality 

Management  District.  8411  Jackson 

Road,  Sacramento.  California 
Sacramento  Area  Council  of 

Governments.  3000  S  Street.  Suite 

300.  Sacramento.  California 
EI  Dorado  County  Air  Pollution  Control 

District.  2850  Fair  Lane  Court.  Bldg. 

C.  Placerville.  California 
Feather  River  Air  Quality  Management 

District.  463  Palora  Avenue.  Yuba 

City,  Cali'"ornia 
Placer  County  Air  Pollution  Control 

District.  'il464  B  Avenue,  Auburn. 

California 
Yolo-Solar.o  County  Air  Pollution 

Control  District.  1947  Galileo  Court. 

Suite  103.  Davis.  California 
South  Coi'st  Air  Quality  Management 

District.  21S65  E.  Copley  Drive. 

Diamond  Bar,  California 
South  Coast  Air  Quality  Management 

District.  Colton  Office,  851  S.  Mt. 

Vernon  Avenue,  Colton,  California 
Southern  California  Association  of 

Governments,  818  W.  7th  Street.  Los 

Angeles,  California 
Southern  California  Association  of 

Governments,  Inland  Empire  Office, 

3600  Lime  Street,  Riverside, 

California 
Ventura  County  Air  Pollution  Control 

District,  702  County  Square  Drive, 

Ventura,  California 

Electronic  Availability 

This  document  is  available  May  10, 
1994  as  an  electronic  file  on  EPA's 
Technology  Transfer  Network  (TTN). 
For  1200  bps  or  2400  bps  modems,  use 
919-541-5742;  for  9600  bps  use  919- 
541-1447.  The  FIP  NPRM  is  under  the 
Clean  Air  Act  Amendments  (CAAA) 
board,  in  a  section  for  "Recently  Signed 
Rules."  users  should  check  the  initial 
CA.\A  announcement  screen  for 
updates  on  file  availability.  Because  of 
its  size,  the  FIP  NPRM  is  divided  into 
several  pieces,  and  stored  in  the 
compressed  "ZIP"  archive  format.  The 
file  name  for  this  notice  is 
"CALFIP12.ZIP".  If  you  need  help  in 
accessing  the  system,  call  the  systems 
operator  by  phone  at  (919)  541-5384  in 
Durham,  North  Carolina. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  information  on  the  California  FIPs 

generally,  the  public  hearing,  and  the 


"cap  rules."  call  EPA's  FIP  Hotline 
(415)  744-1151.  or  Julia  Barrow  (415) 
744-2434.  at  the  Office  of  Federal 
Planning  (A-1-2).  Air  and  Toxics 
Division,  U.S.  EPA,  Region  IX.  75 
Hawthorne  Street,  San  Francisco, 
California,  94105-3901 
For  information  on  the  Parking  Cash 
Out  program,  call  Jon  Kessler.  (202 
260-3761,  at  the  Office  of  Policy, 
Planning  and  Evaluation,  U.S.  EPA, 
401  M  Street,  SW,  Washington,  DC 
20460.  EPA's  FIP  Hotline  (313)  668- 
4361,  or  Jane  Armstrong  (313)  668- 
4471.  at  the  EPA  Office  of  Mobile 
Sources,  Motor  Vehicle  and  Fuels 
Emissions  Laboratory  2565  Plymouth 
Road.  Ann  Arbor.  Michigan.  48105 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Meetings 

EPA  will  hold  a  public  hearing  in  the 
South  Coast  at  10  a.m.  on  July  18.  1994. 
at  the  auditorium  of  the  South  Coast  Air 
Quality  Management  District,  21865  E. 
Copley  Drive,  Diamond  Bar.  California; 
in  Ventura  at  10:00  a.m.  on  July  20, 
1994,  at  the  Ventura  County  Hall  of 
Administration  Building,  Lower  Plaza 
Assembly  Room,  800  S.  Victoria 
Avenue,  Ventura,  California;  and  in 
Sacramento  at  10  a.m.  on  July  25,  1994. 
at  the  PERS  Building.  400  P  Street, 
Sacramento,  California.  In  order  to  be 
considered  for  the  final  promulgation, 
public  comments  must  be  submitted 
orally  at  the  public  hearing  or  in  writing 
to  the  Agency  on  or  before  August  31, 
1994.  Commenters  may  provide 
testimony  on  any  part  of  the  FIPs  at  any 
one  of  the  hearing  locations. 
Commenters  need  only  testify  at  one  of 
the  hearing  locations  (e.g.,  it  is  sufficient 
to  testify  on  the  Sacramento  FIP  at  the 
South  Coast  location). 

Each  of  the  three  public  hearing  days 
will  be  conducted  in  three  sessions 
beginning  at  10:00  a.m.,  2:00  p.m.,  and 
7:00  p.m.,  with  a  lunch  recess  before  the 
2:00  p.m.  and  a  dinner  recess  before  the 
7:00  p.m.  sessions.  Depending  on  the 
number  of  requests  to  testify,  the 
hearing  officer  may  impose  a  time  limit 
of  5  to  10  minutes  per  commonter. 
Commenters  are  urged  to  bring  a  copy 
(multiple  copies,  if  possible)  of  their  full 
testimony  for  the  hearing  officer. 

II.  "Cap  Rules" 

EPA's  proposed  ozone  FIPs  for  the 
Sacramento,  Ventura,  and  South  Coast 
areas  of  California  include  "cap  rules" 
for  certain  stationary  and  area  source 
categories.  Cap  rules  to  achieve 
reductions  in  volatile  organic 
compounds  (VOCs)  are  proposed  for 
each  area,  and  a  cap  rule  for  nitrogen 
oxides  (NO.)  is  proposed  for  Ventura. 
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See  proposed  rules  40  CFR  52.2952 
(Sacramento  VOC  cap  rule),  40  CTR 

52.2953  (Ventura  VOC  cap  rule).  40  CFR 

52.2954  (South  Coast  VOC  cap  rule), 
and  40  CFR  52.2955  (Ventura  NO,  cap 
rule). 

The  preamble  discussion  of  these 
rules,  in  section  III.C.5.  of  the  NFRM, 
indicates  that  facilities  with  emissions 
equajl  to  or  greater  than  2  tons  per  year 
will  be  subject  to  the  exemption 
verification  reporting  requirements  of 
the  proposed  rule,  while  facilities  with 
emissions  equal  to  or  greater  than  4  tons 
per  year  would  be  subject  to  the  annual 
emission  reduction  reouirements. 

The  proposed  rules,  however, 
mistakenly  indicate  that  the  reporting 
requirements  apply  to  facilities  with 
emissions  greater  than  or  equal  to  4.5  kg 
(10  lbs)  per  day,  and  that  the  reduction 
requirements  apply  to  facilities  with 
emissions  greater  than  or  equal  to  6.8  kg 
(15  lbs)  per  day. 

Adcordingly,  in  this  notice  EPA 
propioses  to  correct  the  applicability 
leveljs  throughout  the  proposed  VOC 
and  NO,  cap  rules,  to  make  the  rules 
consistent  with  EPA's  intention,  as 
refletted  in  the  preamble  to  the  NPRiM. 
EPA  proposes  the  following 
emendations  to  proposed  40  CFR 
52.2952,  40  CFR  52.29,S3,  40  CFR 
52.2954.  and  40  CFR  52.2955: 

The  phrase  "greater  than  or  equal  to 
6.8  kg  (15  lbs)  during  any  one  day"  is 
revised  to  read  as  follows:  "greater  than 
or  equal  to  4  tons  during  any  one  year." 

The  phrase  "less  than  6.8kg  (15  lbs) 
during  any  one  day,  but  greater  than  or 
equal  to  4.5  kg  (10  lbs)  during  any  one 
day"  is  revised  to  read  as  follows:  "less 
than  4  tons  during  any  one  year,  but 
greater  than  or  equal  to  2  tons  during 
any  one  year." 

The  phrase  "greater  than  or  equal  to 
4.5  kg  (10  lbs)  during  any  one  day"  is 
revised  to  read  as  follows:  "greater  than 
or  equal  to  2  tons  during  any  one  year." 

In  addition,  the  propo.sed  NO,  cap 
rule  for  Ventura  includes  an  incorrect 
reference  to  applicable  quality 
assurance  and  quality  control 
requirements  for  continuous  emissions 
monitoring  systems  (CEMS).  The  first 
sentence  of  §  52.2955(a)(4)(i)  is  revised 
to  read  as  follows:  "Major  sources  as 
defined  under  the  Clear  Air  Act  shall 
install  CEMS  that  meet  the  quality 
assurance  and  quality  control 
requirements  of  appendix  B  of  part  75 
of  this  chapter." 

III.  Parking  Cash  Out 

Th^  proposed  California  FIPs  also 
include  a  Parking  Cash  Out  program, 
which  is  discussed  in  section  III.D.2.g. 
of  the  preamble  to  the  proposed 
rulemaking.  The  discussion  below 


provides  a  corrected  description  of,  and 
supplementary  information  on.  the 
proposed  Parking  Cash  Out  program. 

Parking  Ca.sh  Out  aims  to  reduce  the 
incentive  to  drive  to  work  via  single- 
occupant  mode  that  results  when 
employers  offer  their  employees  free 
parking  without  other  commute  benefit 
options.  A  Parking  Cash  Out  program 
gives  employees  the  power  to  choose 
the  form  of  their  commute  benefits. 
Under  such  a  program,  an  employer 
who  offers  parking  benefits  would  also 
offer  the  option  of  a  cash  allowance 
equal  in  value  to  the  cost  of  the  parking. 
Employers  who  offer  Parking  Cash  Out 
give  employees  who  rideshire  or  leave 
the  car  at  home  a  powerful  financial 
reward.  By  shifting  dollars  from  parking 
to  paychecks,  a  well  designed  Parking 
Cash  Out  program  can  produce 
emissions  reductions  without 
significant  employer  costs  or  new 
administrative  burdens.  And  Parking 
Ca.sh  Out  will  assist  employers  in 
complying  with  the  Employee  Commute 
Option  (ECO)  programs  in  each  of  the 
FIP  areas. 

As  part  of  his  Climate  Change  Action 
Plan.  President  Clinton  is  proposing  a 
change  in  the  tax  law  to  encourage 
employers  who  offer  tax-exempt  parking 
subsidies  to  their  employees  to  offer  a 
Parking  Cash  Out  alternative.  The  goal 
of  the  FIP  language  is  to  incorporate 
Parking  Cash  Out  for  the  FIP  areas  in  a 
manner  consistent  with  EPA  authority. 
The  FIP  does  not  include  a  modification 
of  the  tax  code,  but  merely  aims  to  take 
credit  for  expected  implementation  of 
the  President's  proposal.  It  is  expected 
that  the  President's  Parking  Cash  Out 
legislative  proposal  will  be  acted  on  in 
the  current  session  of  Congress,  that 
implementation  will  begin  with  the 
1995  tax  year. 

Under  the  President's  proposal, 
employers  will  for  the  first  time  be 
allowed  to  offer  compensation  and 
financial  incentives  such  as  cash  and 
transit  passes  (Cash  Out  programs)  as  an 
option  to  tax-exempt  parking  benefits. 
Current  law  does  not  allow  employers  to 
offer  Cash  Out  programs  in  lieu  of  tax- 
exempt  parking  benefits.  This  new 
fiexibility  will  apply  to  all  employers, 
regardless  of  the  type  of  value  of  parking 
benefits  offered. 

Also,  under  the  President's  proposal, 
employers  in  certain  circumstances  will 
be  required  to  offer  a  Cash  Out  program 
as  an  option  to  tax-exempt  parking 
subsidies.  As  described  in  the  Climate' 
Change  Action  Plan,  this  Cash  Out 
requirement  will  apply  to  employers 
who  offer  tax-exempt  parking  subsidies 
to  their  employees  in  the  following 
circumstances. 


It  will  apply  to  parking  spaces 
currently  leased  by  employers  from  a 
third  party  for  which  the  lease  allows  a 
reduction  in  the  number  of  spaces 
without  penalty.  It  will  also  apply  to  ail 
parking  subject  to  new  lease  agreements 
made  after  the  date  of  implementation. 

The  program  will  not  apply  to 
employer-owned  parking,  parking 
provided  by  firms  with  fewer  than  25 
employees,  or  parking  spaces  valued 
below  a  de  minimis  threshold.  These 
exemptions  ensure  that  the  Cash  Out 
requirement  apples  only  where 
employers  can  easily  shift  expenditures 
from  parking  to  paychecks.  However,  all 
employers  will  for  the  first  time  be 
allowed  to  offer  Parking  Cash  Out 
options  to  tax-exempt  parking  benefits 
without  incurring  tax  penalties.  EPA 
•will  actively  encourage  employers  in  the 
FIP  areas,  even  those  exempt  from  the 
C^sh  Out  requirement,  to  begin  offering 
Cash  Out  programs. 

The  President's  proposal  also  clarifies 
the  tax  status  of  parking  and  other 
commute  benefits  under  a  Cash  Out 
program.  Employees  who  opt  for 
parking  spaces  will  be  unaffected  by  the 
change.  Their  parking  will  remain  tax- 
exempt.  Those  employees  who  opt  for 
cash  may  receive  it  as  additional 
income,  which  is  taxable,  or  as  a  transit 
pass,  which  is  tax-free  up  to  $60  per 
month.'  Emplovers  may  withhold  from 
the  Cash  Out  offer  a  percentage 
sufficient  to  cover  payroll  taxes  on  cash 
taken  and  may  deduct  from  corporate 
taxes  the  cost  of  parking  and  of  a  Cash 
Out  program. 

In  the  FIP  areas,  the  President's 
proposal  builds  on  and  in  many  ways 
enhances  the  State  of  California's  Cash 
Out  program  (referred  to  as  AB  2109), 
which  is  administered  by  the  California 
Air  Resources  Board.  Begun  in  1992.  the 
California  program  requires  a  limited 
number  of  employers  to  offer  a  Parking 
Cash  Out  alternative  to  subsidized 
employee  parking.  AB  2109  also 
encourages  local  agencies  to  remove 
zoning  requirements  that  force 
developers  to  build  more  parking  than 
is  necessary.  The  President's  proposal 
eliminates  a  major  impediment  to  the 
timely  implementation  of  AB  2109 — the 
federal  tax  penalties  incurred  by 
employers  who  implement  Parking  Cash 
Out  programs  under  current  tax  law. 
Current  law  does  not  allow  employers  to 
offer  Cash  Out  programs  in  lieu  of  tax- 
exempt  parking  benefits.  As  such, 
parking  accompanied  by  Cash  Out  is 
disqualified  from  the  existing  income 


>  Cash  takfin  as  part  of  a  Parking  Cash  OuT 
program  is  subject- to  federal  taxes  calculated  on  Irn 
basis  of  gross  income,  such  .is  PICA.  However. 
California  state  law  exempls  Cash  Out  pavme.".!s 
from  Slate  income  tax. 
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tax  exemption  for  employer-provided 
parking.  California  employers  surveyed 
by  EPA  and  by  other  organizations  cite 
this  as  a  barrier  to  low  cost 
implementation  of  Parking  Cash  Out. 
The  President's  proposal  would 
eliminate  the  tax  penalties  incurred  by 
employers  who  offer  Cash  Out  by 
allowing  Cash  Out  as  an  option  to  tax- 
exempt  parking  subsidies. 

Questions  on  the  President's  Parking 
Cash  Out  proposal  should  be  directed  to 
Ion  Kessler  of  EPA's  Office  of  Policy, 
Planning  and  Evaluation  at  (202)  260- 
3761. 

List  of  Subjects  in  40  CFR  Parts  52  and 
81 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Oxides  of  nitrogen,  Ozone,  Reporting 
and  recordkeeping  requirements. 


Dated:  May  4. 1994. 
Carol  M.  Browner. 
Administrator. 

Accordingly,  part  52  of  title  40  of  the 
Code  of  Federal  Regulations  as  proposed 
in  the  Federal  Register  ext  59  FR  23264 
is  proposed  to  be  further  amended  as 
follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  74Ql-7671q. 

Subpart  GG — California  Federal 
Implementation  Plans 

2.  In  §§  52.2952,  52.2953.  52.2954, 
and  52.2955.  the  phrase  "greater  than  or 
equal  to  6.8  kg  (15  lbs)  during  any  one 
day"  is  revised  to  read  "greater  than  or 
equal  to  4  tons  during  any  one  year" 
everywhere  it  appears. 


3.  In  §§  52.2952,  52.2953,  52.2954, 
and  52.2955,  the  phrase  "less  than  6.8 
kg  (15  lbs)  during  any  one  day,  but 
greater  than  or  equal  to  4.5  kg  (10  lbs) 
during  any  one  day"  is  revised  to  read 
"less  than  4  tons  during  any  one  year, 
but  greater  than  or  equal  to  2  tons 
during  any  one  year"  everj-where  it 
appears. 

4.  In  §§  52.2952,  52.2953,  52.2954, 
and  52.2955,  the  phrase  "greater  than  or 
equal  to  4.5  kg  (10  lbs)  dunng  any  one 
day"  is  revised  to  read  "greater  than  or 
equal  to  2  tons  during  any  one  year" 
everywhere  it  appears. 

5.  The  first  sentence  of  paragraph 
52.2955(a)(4)(i)  is  revised  to  read  "Major 
sources  as  defined  under  the  Clean  Air 
Act  shall  install  CEMS  that  meet  the 
quality  assurance  and  quality  control 
requirements  of  appendix  B  of  part  75 
of  this  chapter." 

(FR  Doc.  94-11399  Filed  5-9-94;  845  ami 
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The  President 


Presidential  Documents 


Proclamation  6684  of  May  6,  1994 
National  Walking  Week,  1994 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

We  should  all  be  aware  of  the  benefits  of  regular  physical  activity;  it  can 
improve  our  energy  levels  while  we  expend  calories.  It  can  be  as  simple 
to  incorporate  into  our  daily  lives  as  taking  the  stairs  instead  of  the  elevator 
walking  an  extra  block  instead  of  riding,  or  taking  a  walk  after  a  meal' 
instead  of  taking  a  nap.  Regular  physical  exercise  can  help  to  prevent  and 
manage  coronary  heart  disease,  hypertension,  noninsulin-dependent  diabetes 
osteoporosis,  and  mental  health  problems,  such  as  depression  and  anxiety." 
And  regular  physical  activity  has  been  associated  with  lower  rates  of  colon 
cancer  and  incidence  of  stroke. 

Walking  is  an  excellent  form  of  light  to  moderate  physical  activity  for 
most  people.  Walking  for  at  least  30  minutes  each  day  is  a  simple  and 
inexpensive,  yet  very  healthful,  thing  to  do.  It  is  a  key  element  in  Healthy 
People  2000.  the  Nation's  prevention  agenda,  which  envisions  a  healthier 
America  by  the  year  2000.  An  increase  in  this  important,  positive  health- 
related  exercise  can  have  a  significant  effect  on  the  enhanced  quality  and 
life  span  of  those  who  practice  it.  It  is  an  invigorating  form  of  self-care 
that  can  contribute  to  the  reduction  of  preventable  death,  disease,  and  disabil- 
ity and  to  the  containment  of  health  care  costs.  It  also  provides  a  time 
for  reflection  and  stress  reduction. 

Efforts  to  communicate  with  the  American  people  about  the  health  benefits 
of  regular  walking  and  to  improve  environments  that  make  walking  pleasur- 
able and  safe  deserve  the  support  of  policy  makers,  legislators,  and  citizens 
throughout  the  country. 

The  Congress,  by  Senate  Joint  Resolution  146,  has  designated  May  1,  1994, 
through  May  7.  1994,  as  "National  Walking  Week"  and  has  authorized 
and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
week. 

NOW.  THEREFORE,  I.  WILUAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  May  1,  1994,  through  May  7,  1994.  as 
National  Walking  Week.  I  invite  the  Governors  of  the  50  States  and  the 
appropriate  officials  of  all  other  areas  under  the  jurisdiction  of  the  United 
States  to  issue  similar  proclamations.  I  also  encourage  the  American  people 
to  join  with  health  and  recreation  professionals,  private  voluntary  associa- 
tions, and  other  concerned  organizations  in  observing  this  occasion  with 
appropriate  programs  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixth  day  of 
May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 


eighteenth. 
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Proclamation  6685  of  May  7,  1994 

Suspension  of  Entry  of  Aliens  Whose  Entry  is  Barred  Under 
United  Nations  Security  Council  Resolution  917  or  Who  For- 
mulate, Implement,  or  Benefit  from  Policies  that  are  Imped- 
ing  the  Negotiations  Seeking  the  Return  to  Constitutional 
Rule  in  Haiti 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

In  light  of  the  political  crisis  in  Haiti  resulting  from  the  expulsion  from 
ilaiti  of  President  Aristide  and  the  constitutional  government,  United  Nations 
Security  Council  Resolution  917.  and  the  overriding  interest  of  the  United 
States  in  the  restoration  of  democracy  to  Haiti.  I  have  determined  that 
It  IS  in  the  interests  of  the  United  States  to  restrict  the  entry  to  the  United 
States  of:  (1)  all  aliens  described  in  paragraph  3  of  United  Nations  Security 
Council  Resolution  917;  and  (2)  all  other  aliens  who  formulate,  implement, 
or  benefit  from  policies  that  impede  the  progress  of  the  negotiations  designed 
to  restore  constitutional  government  to  Haiti  and  their  immediate  famflies. 

NOW.  THEREFORE.  I.  WILLIAM  J.  CLINTON,  by  the  powers  vested  in 
me  as  President  by  the  Constitution  and  laws  of  the  United  States  of  America 
including  sections  212(f)  and  215  of  the  Immigration  and  Nationality  Act 
of  1952.  as  amended  (8  U.S.C.  1182(0  and  1185).  and  section  301  of  title 
3,  United  States  Code,  hereby  find'  that  the  unrestricted  immigrant  and 
nonimmigrant  entry  into  the  United  States  of  aliens  described  in  sections 
1  and  2  of  this  proclamation  would,  except  as  provided  for  in  sections 
3  and  4  of  this  proclamation,  be  detrimental  to  the  interests  of  the  United 
States.  I  do  therefore  proclaim  that: 

Section  1.  The  immigrant  and  nonimmigrant  entry  into  the  United  States 
of  aliens  described  in  paragraph  3^f  United  Nations" Security  Council  Resolu- 
tion 917  is  hereby  suspended.  These  aliens  are: 

(a)  all  officers  of  the  Haitian  military,  including  the  police,  and  their 
immediate  families; 

(b)  the  major  participants  in  the  coup  d'etat  of  1991  and  in  the  illegal 
governments  since  the  coup  d'etat,  and  their  immediate  families;  and 

(c)  those  employed  by  or  acting  on  behalf  of  the  Haitian  military,  and 
their  immediate  families. 

Sec.  2.  The  immigrant  and  nonimmigrant  entry  into  the  United  States  of 
aliens  who  are  not  covered  by  section  1.  but  who  nonetheless  formulate, 
implement,  or  benefit  from  policies  that  impede  the  progress  of  the  negotia- 
tions designed  to  restore  constitutional  government  to  Haiti,  and  their  imme- 
diate families,  is  hereby  suspended. 

Sec.  3.  Section  1  shall  not  apply  with  respect  to  any  alien  otherwise  covered 
by  section  1  where  the  entry  of  such  alien  has  been  approved  as  prescribed 
by  paragraph  3  of  United  Nations  Security  Council  Resolution  917. 

Sec.  4.  Section  2  shall  not  apply  with  respect  to  any  alien  otherwise  covered 
by  section  2  where  the  entry  of  such  alien  would  not  be  contrary  to  the 
interests  of  the  United  States. 
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Sec.  5.  Aliens  covered  by  sections  1  through  4  shall  be  identified  pursuant 
to  procedures  established  by  the  Secretary  of  State,  as  authorized  in  section 
8  below. 

Sec.  6.  Nothing  in  this  proclamation  shall  be  construed  to  derogate  from 
United  States  Government  obligations  under  applicable  international  agree- 
ments. 

Sec.  7.  This  proclamation  shall  take  effect  at  11:59  p.m..  eastern  daylight 
time  on  May  8,  1994,  and  shall  remain  in  effect  until  such  time  as  the 
Secretary  of  State  determines  that  it  is  no  longer  necessary  and  should 
be  terminated. 

Sec,  8.  The  Secretary  of  State  shall  have  responsibility  to  implement  this 
proclamation  pursuant  to  procedures  the  Secretary  may  establish. 

Sec.  9.  Proclamation  No.  6559  of  June  3.  1993.  is  hereby  revoked. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day 
of  May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


O^TiU^aWa  ^J^t^A^^ 


Federal  Register  /  Vol.  59,  No.  89  /  Tuesday.  May  10.  1994  /  Presidential  Documents  24339 


Presidential  Documents 


Executive  Order  12914  of  May  7,  1994 

Prohibiting  Certain  Transactions  With  Respect  to  Haiti 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  International  Emergency 
Economic  Powers  Act  (50  U.S.C.  1701  et  seq.).  the  National  Emergencies 
Act  (50  U.S.C.  1601  et  seq.].  section  5  of  the  United  Nations  Participation 
Act  of  1945.  as  amended  (22  U.S.C.  287c).  and  section  301  of  title  3. 
United  States  Code,  in  view  of  United  Nations  Security  Council  Resolution 
917  of  May  6.  1994.  and  in  order  to  take  additional  steps  with  respect 
to  the  actions  and  policies  of  the  de  facto  regime  in  Haiti  and  the  national 
emergency  described  and  declared  in  Executive  Order  No.  12775.  it  is  hereby 
ordered  as  follows: 

Section  1.  Except  to  the  extent  provided  in  regulations,  orders,  directives, 
or  licenses,  which  may  hereafter  be  issued  pursuant  to  this  order,  and 
notwithstanding  the  existence  of  any  rights  or  obligations  conferred  or  im- 
posed by  any  international  agreement  or  any  contract  entered  into  or  any 
license  or  permit  granted  before  the  effective  date  of  this  order,  all  funds 
and  financial  resources  of: 

(a)  all  officers  of  the  Haitian  military,  including  the  police,  and  their 
immediate  families; 

(b)  the  major  participants  in  the  coup  d'etat  in  Haiti  of  1991  and  in 
the  illegal  governments  since  the  coup  d'etat,  and  their  immediate  families; 
and 

(c)  those  employed  by  or  acting  on  behalf  of  the  Haitian  militan,-.  and 
their  immediate  families;  that  are  or  hereafter  come  within  the  United  States, 
or  that  are  or  hereafter  come  within  the  possession  or  control  of  United 
States  persons,  including  their  overseas  branches,  are  blocked. 

Sec.  2.  The  following  are  prohibited,  notwithstanding  the  existence  of  any 
rights  or  obligations  conferred  or  imposed  by  any  international  agrcemer; 
or  any  contract  entered  into  or  any  license  or  permit  granted  before  the 
effective  date  of  this  order,  except' to  the  extent  provided  in  regulations, 
orders,  directives,  authorizations,  or  licenses  that  may  hereafter  be  issued 
pursuant  to  this  order:  (a)  the  granting  of  permission  to  any  aircraft  to 
take  off  from,  land  in,  or  overfly  the  territory  of  the  United  States,  if  the 
aircraft,  as  part  of  the  same  flight  or  as  a  continuation  of  that  flight,  is 
destined  to  land  in  or  has  taken  off  from  the  territory  of  Haiti,  with  the 
exception  of  regularly  scheduled  commercial  passenger  flights;  (b)  any  trans- 
action by  any  United  States  person  that  evades  or  avoids,  or  has  the  purpose 
of  evading  or  avoiding,  or  attempts  to  violate,  any  of  the  prohibitions  set 
forth  in  this  order. 

Sec.  3.  The  definitions  contained  in  section  3  of  E.xecutive  Order  No.  12779 
apply  to  the  terms  used  in  this  order. 

Sec.  4.  The  Secretary  of  the  Treasury,  in  consultation  with  the  Secretary 
of  State,  is  hereby  authorized  to  take  such  actions,  including  the  promulgation 
of  rules  and  regulations,  and  to  employ  all  powers  granted  to  me  bv  th-- 
International  Emergency  Economic  Powers  Act  and  the  United  Nations  Par- 
ticipation Act,  as  may  be  necessary  to  carry  out  the  purposes  of  this  order. 
The  Secretary  of  the  Treasury  may  redelegate  any  of  these  functions  to 
other  officers  and  agencies  of  the  United  States  Government.  All  agencies 
of  the  United  States  Government  are  hereby  directed  to  take  all  appiopriale 
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measures  within  their  authority  to  carry  out  the  provisions  of  this  order, 
including  suspension  or  termination  of  licenses  or  other  authorizations  in 
effect  as  of  the  effective  date  of  this  order. 

Sec.  5.  Nothing  contained  in  this  order  shall  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  by  any  party  against  the  United  States, 
its  agencies  or  instrumentalities,  its  officers  or  employees,  or  any  other 
person. 

Sec.  6. 

(a)  This  order  shall  take  effect  at  11:59  p.m.,  eastern  daylight  time  on 
May  8,  1994. 

(b)  This  order  shall  be  transmitted  to  the  Congress  and  published  in 
the  Federal  Register. 


OsJlAJs^lPUt^A  ^j'tU^^ 
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Administration  on  Aging 

See  Aging  Administration 

Aging  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
VVhite  House  Conference  on  Aging;  mini-conferences 
I    applications,  24432-24448 

Agricultural  Marketing  Service 

See  Packers  and  Stockyards  Administration 

Agriculture  Department 

See  Farmers  Home  Administration 

Si?e  Forest  Service 

Sf^e' Packers  and  Stockyards  Administration 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Children  and  Families  Administration 
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Public  assistance  programs: 
Aid  to  families  with  dependent  children  (AFDC)  and 

I  child  care  programs;  amendments,  24510-24527 
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Civil  Rights  Commission 

NOTICES 

Meejtings;  State  advisory  committees: 
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See  Export  Administration  Bureau 

See  Foreign-Trade  Zones  Board 

See  bitemational  Trade  Administration 

See  fvlinority  Business  Development  Agency 

See  National  Institute  of  Standards  and  Technology 
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Copyright  Office,  Library  of  Congress 
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names.  24486-24487 

Defense  Department 

NOTICES 
Meetings: 
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Drug  Enforcement  Administration 
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Applications,  hearings,  determinations,  etc.: 
Orpharm.  Inc..  24473 
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Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 
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NAFTA  transitional  adjustment  assistance: 
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Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
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Energy  Department 

See  Federal  Eriergv'  Regulatorv  Commission 

RULES 
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Miscellaneous  amendments.  24357-24359 
NOTICES 

Elet:triciry  export  and  import  authorizations,  permits,  etc.: 
Western  Systems  Power  Pool,  24407-24408 
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American  Council  for  An  Energv-Efficient  Economy, 
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American  Sun  Co  ,  24409 
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Nevada  Conservation  and  Natural  Resources  Dfcpartmr.nt 
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Nevada  Emergency  Management  Division,  24410 
Nevada  Human  Resources  Department.  24410-24411 
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Meetings: 
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Equal  Employment  Opportunity  Commission 

NOTICES 
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Executive  Office  of  the  President 

See  Presidential  Documents 
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Class  E  airspace,  24341-24344 
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Midwest  Gas  Storage  Inc.,  24420 

SEI  Beteiligungs  GmbH.  24421 

SEI  Holdings  VIII.  Inc..  24421 

Texas  Gas  Transmission  Corp..  24421 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Davidson  County.  TN.  24503 


Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  24429-24430 
Freight  forwarder  licenses: 
Hydra  Management.  Inc..  24430 
Kelly's  Freight  Forwarders,  Inc.,  et  al.,  24430 
Ocean  freight  forwarders,  marine  terminal  operations,  and 
passenger  vessels: 
Automated  Tariff  Filing  and  Information  System  (ATFI) — 
Tariff  cancellations,  24430-24431 

Federal  Railroad  Administration 

NOTICES 

E.xemption  petitions,  etc.: 
Canadian  National  Railway  Co.,  24503-24504 
Cape  May  Seashore  Lines  et  al.,  24504-24505 

Federal  Reserve  System 
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Truth  in  savings  (Regulation  DD): 

Annual  percentage  yields  calculation;  withdrawn,  24376- 
24378 
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Food  and  Drug  Administration 
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Foreign-Trade  Zones  Board 
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Applications,  hearings,  determinations,  etc.: 
Indiana 

Hurco  Companies,  Inc;  machine  tool  plant,  24395 
Nebraska 
Kawasaki  Motors  Manufacturing  Corp..  U.S.A.;  utility 
work  trucks  manufacturing  plant.  24395 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Idaho  Panhandle  National  Forests,  ID,  24393 
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DEPARTMENT  OF  TRANSPORTATfON 

Feoeral  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  93-ASW-39] 

Revision  of  Class  E  Airspace: 
DeRidder,  LA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Federal  rule. 

SUMMARY:  This  action  revises  the  Class 
E  airspace  at  Beauregard  Parish  Airport, 
DeRidder,  LA.  The  establishment  of  an 
airport  surveillance  approach  (ASR) 
stanjdard  instrument  approach 
pro(i$dure  (SLAP)  has  made  this  action 
necessary.  Controlled  airspace 
extojnding  upward  from  700  feet  above 
groiiad  level  (AGL)  is  needed  for  aircraft 
executing  the  approach.  This  action 
pro\}idcs  adequate  Class  E  airspace  to 
conljain  IFR  operations  for  aircraft 
executing  the  SIAF's  at  Beauregard 
Parish  Airport,  DeRidder,  LA. 
EFFecnVE  DATE:  0901  u.t.c,  August  18. 
1994. 

FOR  PURTHER  INFORMATION  CONTACT: 
Gregory  L.  Juro,  System  Management 
Brarich,  Air  Traffic  Division.  Southwest 
Regiinn,  Department  of  Transportation, 
Federal  Aviation  Administration.  Fort 
Worth.  TX  76193-0530.  telephone  817- 
222-|5591. 

SUPPLEMENTARY  INFORMATION: 

Ilistbry 

Ort  November  24. 1993,  a  proposal  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Class  E  Airspace  at  Beauregard 
Parish  Airport.  DeRidder.  LA,  was 
published  in  the  Federal  Register  (58 
FR  62059).  An  ASR  approach,  a  SIAP. 
was  developed  for  the  Beauregard 
Parish  Airport,  DeRidder,  LA.  The 
proposal  was  to  revise  the  controlled 


airspace  extending  upward  from  700 
feet  AGL  to  contain  instrument  flight 
rules  (IFR)  operations  in  controlled 
airspace  during  portions  of  the  terminal 
operation  and  while  transitioning 
between  the  en  route  and  terminal 
environments. 

Interested  persons  were  invited  to 
participate  in  thjs  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received.  Therefore 
the  proposal  is  adopted  with  only 
editorial  changes. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
for  airspace  areas  extending  upward 
from  700  feet  or  more  above  ground 
level  are  published  in  Paragraph  6005  of 
FAA  Order  7400.9A  dated  June  17, 
1993,  and  effective  September  16, 1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298;  July  6, 1994). 
The  Class  E  airspace  designation  Usted 
in  this  document  will  be  pubhshed 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
71)  revises  the  Class  E  airspace  located 
at  DeRidder,  Lj\,  to  provide  controlled 
airspace  extending  upward  from  700 
feet  AGL  for  aircraft  executing  the 
SIAP's  at  Beauregard  Parish  Airport, 
DeRidder  L-\. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabhshed 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1345(d). 
1510;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  C^mp..  p  389;  49  U.S.C  106(k],  14  CFR 
11.69 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993.  and 
effective  September  16.  1993,  is 
amended  as  follows: 

Paragraph  6005     Class  E  Airspace  art^s 
extending  upward  from  700  feel  or  more 
above  the  surface  of  the  earth 

•  »  •  •  • 

ASW  L.\  E5    DeRidder.  LA  (Revised) 

B«"aurBgard  Parish  Airpo.-t,  LA 

(lat.  30°5n()2"  N  .  Ioi:g.  93°20'22"  W  ) 
Runway  36 
(lat.  30°49'22'  N.,  long  93"20'15"  W.) 
Tliat  airspace  extending  upward  from  700 
feet  above  the  surfar o  within  a  6.7  mile 
racfius  of  Beauregard  Parish  Airport  and 
within  3.1-miles  each  side  of  the  179  bearing 
from  the  approach  end  of  Runway  36 
extending  from  the  6.7-mile  radius  to  C.9- 
miles  south  of  the  airport. 

•  •  *  *  * 

Lssiie-J  in  Fort  Worth,  TX.  on  May  4,  1954 

Larry  D.  Gray, 

Acting  Manager.  Air  Traffic  Division, 
SouUiwc.tt  Region. 

IFR  Doc.  94-11405  Filed  5-10-94;  8:45  am) 

BILUNQ  CODE  4S1&-)3-«l 


14  CFR  Part  71 

[Airspace  I>ocket  No.  94-ASW-05] 

Establishment  of  Class  E  Airspace 
Areas 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  action  establishes  Qass 
E  airspace  areas  at  Roswell,  NKl;  Enid, 
OK;  and  Lawlon,  OK.  Presently,  these 
areas  are  designated  as  Qass  D  airspace 
when  the  associated  control  tower  is  in 
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operation.  However,  controlled  airspace 
to  the  surface  is  needed  when  the 
control  towers  located  at  these  areas  are 
closed.  The  intended  effect  of  this 
action  is  to  provide  adequate  Class  E 
airspace  for  instrument  flight  rule  (IFR) 
operations  when  these  control  towers 
are  closed. 

DATES:  Effective  date:  0901  u.t.c.  June 
23.  1994. 

Comment  date:  Comments  must  be 
received  on  or  before  June  16,  1994. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager.  System 
Management  Branch.  Air  Traffic 
Division,  Southwest  Region,  Docket  No. 
94-ASW-05.  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth.  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Southwest  Region,  Federal 
Aviation  Administration,  2601 
Meacham  Boulevard,  Fort  Worth,  TX, 
between  9:00  a.m.  and  3  p.m.  Monday 
through  Friday,  e.xcept  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  System  Management  Branch.  Air 
Traffic  Division.  Southwest  Region. 
Federal  Aviation  Administration.  2601 
Meacham  Boulevard.  Fort  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  DeVane,  System  Management 
Branch,  Air  Traffic  Division, 
Department  of  Transportation.  Federal 
Aviation  Administration,  Fort  Worth. 
TX  76193-0530;  telephone:  (817)  222- 
5595. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  This  rule  will  become 
effective  on  the  date  specified  in  the 
DATES  section.  However  after  the  review 
of  the  comments  and.  if  the  FAA  finds 
that  furthet  changes  are  appropriate,  it 
will  initiate  rulemaking  proceedings  to 
extend  the  effective  date  of  the  rule  or 
amend  the  regulation. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  that  might 
suggest  the  need  to  modify  the  rule. 


The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  areas  at  Roswell.  NM; 
Enid,  OK;  and  Lawlon.  OK.  Currently, 
this  airspace  is  designated  as  Class  D 
when  the  associated  control  tower  is  in 
operation.  Nevertheless,  controlled 
airspace  to  the  surface  is  needed  for  IFR 
operations  at  Roswell.  NM;  Enid.  OK; 
and  Lawton,  OK.  when  the  control 
towers  are  closed.  The  intended  effect  of 
this  action  is  to  provide  adequate  Class 
E  airspace  for  IFR  operations  at  these 
airports  when  these  control  towers  are 
closed.  As  noted  in  the  Airspace 
Reclassification  Final  Rule,  published  in 
the  Federal  Register  on  December  17. 
1991  (56  FR  65645),  airspace  at  an 
airport  with  a  part-time  control  tower 
should  be  designated  as  a  Class  D 
airspace  area  when  the  control  tower  is 
in  operation,  and  as  a  Class  E  airspace 
area  when  the  control  tower  is  closed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designated  as  surface  areas  for  airports 
are  published  in  Paragraph  6002  of  FAA 
Order  7400.9A  dated  June  17,  1993,  and 
effective  September  16,  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
Class  E  airspace  designations  listed  in 
this  document  will  be  published 
subsequently  in  the  Order.  Under  the 
circumstances  presented,  the  FAA 
concludes  that  there  is  an  immediate 
need  to  establish  these  Class  E  airspace 
areas  in  order  to  promote  the  safe  and 
efficient  handling  of  air  traffic  in  these 
areas.  Therefore.  I  find  that  notice  and 
public  procedures  under  5  U.S.C.  553fb) 
are  impracticable  and  contrary  to  the 
public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It. 
therefore:  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  l.'H54(a). 
1510;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.60. 

§71.1    [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993.  and 
effective  September  16.  1993.  is 
amended  as  follows: 

Paragraph  6002    Class  E  airspace  areas 

designated  as  a  surface  area  for  an  airport 


ASW  NM  E2    Roswell.  NM  [New] 

Roswell  Industrial  Air  Center.  NM 

(lat.  33°1B'05"N.,  long.  104°31'50"  W  ) 
Within  a  5-mile  radius  of  Roswell 
Industrial  Air  Center.  This  Class  E  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport.'Facility  Directory. 


ASWOKE2    Enid.  OK  [New] 

Enid.  Vance  AFB.  OK 

(lat.  36°20'23"  N..  long  97°54'58"  \V.) 
Enid.  Woodring  Municipal  Airport.  OK 
(lat.  36"'22'45"  N..  long.  97°47'28"  W.) 
Within  a  5.1-mile  radius  of  Vance  AFB  and 
within  a  4.1-mile  radius  of  Woodring 
Municipal  Airport.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


ASW  OK  E2    Lawton.  OK  [New] 

Lawton  Municipal  Airport,  OK 

(lat.  34°34'04"N.,  long.  98°2500'  W.) 
Fort  Sill,  Henry  Post  AAF,  OK 
(lat.  34'39'00"  N.,  long.  98°24'07"  W.) 
Within  a  4.3-mile  radius  of  Lawton 
Municipal  Airport  and  within  a  4-mile  radius 
of  Henry  Post  AAF  excluding  that  airspace 
within  Restricted  Areas  R-5601A  and 
R-5601B  when  these  restricted  areas  are 
activated.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
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er  be  continuously  published  in  the 
'"■acility  Director^'. 


i3d  in  Fort  Worth,  TX.  on  May  4.  1994 
A.  Caudle, 

g  \ianagi:T.  Air  Traffic  Division. 
;>v  :-.>,'  Region. 

--.  94-1 140G  Filed  5-10-94;  8:45  ami' 
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14CFRPart71 

[Airspace  Docket  No.  94-ASW-07] 

Establishment  of  Class  E  Airspace 
Areas 

agency:  Federal  Aviation 
AdnJikiistralion  (FAA).  DOT. 

ACTIOJi:  Final  nile;  request  for 
cominpnts. 

— — r — — 

SUM^^ARY:  This  action  establishes  Class 
E  air|;pace  areas  at  Baton  Rouge.  L.^; 
Lafayette.  LA;  Amarillo.  TX;  and 
Midlnnd,  TX.  Presently,  these  areas  are 
d>^sit;nated  as  Class  C  airspace  when  the 
associated  control  tower  is  in  operation. 
Howler,  controlled  airspace  to  the 
surface  is  needed  when  the  control 
towers  located  at  these  areas  are  closed. 
The  intended  effect  of  this  action  is  to 
provide  adequate  Class  E  airspace  for 
instnjiment  flight  nde  (IFR)  operations 
when  these  control  towers  are  closed. 

DATES:  Effective  Date:  0901  u.t.c,  June 
23.  li)94. 

Cotnment  Date:  Comments  must  be 
received  on  or  before  June  16,  1994. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  System 
Management  Branch,  Air  Traffic 
Division,  Southwest  Region.  Docket  No. 
94-ASVV-07.  Department  of 
Transportation.  Federal  Aviation 
Administration.  Fort  Worth,  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Southwest  Region.  Federal 
Aviation  Administration.  2601 
Meacham  Boulevard,  Fort  Worth.  TX. 
between  9  AM  and  3  PM.  Monday 
through  Friday,  e.xcept  Federal  holidays. 
An  ir^ormal  docket  may  also  be 
examined  during  normal  business  hours 
at  thei  System  Management  Branch.  Air 
Traffib  Division,  Southwest  Region. 
Federjal  Aviation  Administration.  2601 
MiMcham  Boulevard,  Fort  Worth.  TX. 

FOR  FtiPTHER  INF0RMATK5N  CONTACT: 
Alvin  DeVane.  System  Management 
Branch,  Department  of  Transportation. 
Federd  Aviation  Administration.  Fort 
Worth.  TX  76193-0530;  telephone:  (817) 
222-5(395. 


SUPPLEMENTARY  INFORMATION: 
Request  for  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  This  rule  will  become 
effective  on  the  date  specified  in  the 
DATES  s'^ction.  However,  after  the  ri'view 
of  any  comments,  and,  if  the  FAA  finds 
that  further  changes  are  appropriate,  it 
will  initiate  rulemaking  proceedings  to 
extend  the  effective  date  of  the  rule  or 
amend  the  regulation. 

Comments  that  provide"  the  farti;al 
basis  supporting  the  views  and 
suggestions  presented  are  particuKirly 
helpful  in  evaluating  the  elfecis  of  the 
rule,  and  in  detennining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory ,  aeronautical, 
economic,  environmental,  and  energv- 
related  aspects  of  the  rule  that  might 
suggest  the  need  to  modify  ihe  rul«. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  areas  at  Baton  Rouge. 
LA;  Lafayette,  LA;  Armarillo.  TX;  and 
Midland,  TX.  Currently,  this  airspace  is 
designated  as  Qass  C  when  the 
associated  control  tower  is  in  operation. 
Nevertheless,  controlled  airspace  to  the 
surface  is  needed  for  IFR  operations  at 
Baton  Rouge.  LA;  Lafayette.  LA; 
Amarillo.  TX;  and  Midland.  TX,  when 
the  control  towers  are  closed.  The 
intended  effect  of  this  action  is  to 
provide  adequate  Class  E  airspace  for 
IFR  operations  at  these  airports  when 
these  control  towers  are  closed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designated  as  surface  areas  for  airports 
are  published  in  Paragraph  6002  of  FAA 
Order  7400.9A  dated  June  17.  1993,  and 
effective  September  16.  1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The 
Class  E  airspace  designations  listed  in 
this  document  will  be  published 
subsequently  in  the  Order.  Under  the 
circumstances  presented,  the  F.\A 
concludes  that  there  is  an  immediate 
need  to  establish  these  Class  E  airspace 
areas  in  order  to  promote  the  safe  and 
efficient  handling  of  air  traffic  in  these 
areas.  Therefore.  I  find  that  notice  a!id 
public  procedures  under  5  U.S.C.  553(b) 
are  impracticable  and  contrary  to  the 
public  interest. 

The  FAA  has  determined  thai  this 
regulation  only  involves  an  esJabli.shed 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It. 


therefore:  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  128b6;  (2)  is  not  a  "significant 
rule"  under  DOT  R»»gulatory  Policies 
and  Procedures  (44  ¥R  11034;  February 
25,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  cortified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  for  the 
Regulator}  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consirifiration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDEDJ 

1.  The  authority  citation  for  part  71 
continues  to  rrrad  as  follows: 

Authurity:  49  I'.S.C  app  1348(a).  1.354(a). 
1510.  E.O.  10854,  24  FR  9565.  3  CFR.  195»- 
1963  Conip..  p.  389;  49  U  S.C  106(g).  14  CFR 
11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993.  and 
effective  Sieptember  16,  1993,  is 
amended  as  follows: 

Pamgmph  6002    Claxs  E  aimpacf-  areas 
designated  as  a  surface  area  for  an 
airport 


ASW  LA  E2     Baton  Rouge  Metro,  Ryan 
Field.  LA  [New] 

Baton  Rouge  Metro.  Ryan  Field,  LA 
(lat.  30°32'00"  N..  long.  91°08'58'  VV.) 
Within  a  5-mile  radius  of  the  Baton  Rouge 
Metro.  Ryan  Field.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Ainr.en.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Farility  Diroclorv. 


ASW  L.\  E2    Lafayette  Re>;ional  Airport.  L.^ 
INewl 

Lafaj-ptte  Regional  Airport,  LA 

(lat.  3(1'-12'19"  N..  long  grsg'lS'  W.) 
VVjihin  a  5-.'nile  radius  of  the  Lafayette 
Regional  Airport.  This  Class  E  airspace  area 
Is  effective  during  Ihe  specific  dates  and 
times  esl,3blished  in  advance  by  a  Notice  to 
Airmen.  The  effective  d.ite  and  time  will 
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theivafter  be  continuously  publiiihed  in  lh»« 
Airport/Farility  Directory. 


ASW  TX  E2     Amarillo.  TX  1  Newl 

Amarillo  International  Airport.  TX 
(lat.  aS'lS'lO'N..  long.  101°42'22"  VV  I 
Within  a  5-miles  radius  of  Amarillo 
International  Airport.  This  Qass  E  ai.'^pace 
area  is  effective  during  the  spocific  dates  and 
tiroes  established  in  advance  by  a  Notice  to 
Aimien.  The  effective  date  and  time  wiil 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
«  «  •  «  * 

ASW  TX  E2     Midland  International  Airport. 
TX  INewl 

Midland  International  Airj>ort.  TX 
(lat  31''56'33''N..  long.  102''12'07"  W.) 

Within  a  5-miles  radius  of  Midland 
International  Airport.  This  Qass  E  airspace 
area  is  effective  during  the  specit'ic  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  v\  ill 
thereafter  be  continuously  published  in  the 
Airport/Facilitj-  Directory. 
•         •  *  *  • 

Issued  in  Forth  Worth.  TX.  on  May  4,  \'i<^A 

lames  A.  Caudle, 

Acting  Manager,  Air  Traffic  Diiision. 
Soathwes:  Hegion 

|FR  Doc.  94-11404  Filed  5-10-94;  8:45  am] 
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14  CFR  Part  71 

(Airspace  Docket  No.  94-ANM-10] 

Amendment  to  Class  D  Airspace; 
Aurora,  CO 

agency:  Federal  Aviation 
Administration  (FA A).  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  anriends  the 
Aurora.  Bucl^ley  ANG  Base  Airport. 
Colorado,  Class  D  airspace.  It  amends 
the  Class  D  airspace  effective  hours  to 
conform  with  the  control  tower's  hours 
of  operation  at  the  Buckley  ANG  Base. 
Colorado.  Airspace  reclassification,  in 
effect  as  of  September  16.  1993.  has 
discontinued  use  of  the  terms  "control 
zone"  and  "air  traffic  area,"  replacing 
them  with  the  designation  "Class  D 
airspace."  This  amendment  would  bring 
publications  up  to  date.  , 

EFFECTIVE  DATE:  0901  VTC.  lunc  23. 

1994 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Melland.  ANM-536.  Federal  Aviation 
Administration,  Docket  No.  94-ANM- 
10,  1601  Lind  Avenue  S.W.,  Renton, 
Washington  9805S-4056;  telephone 
number:  (206)  227-2536. 


SUPPLEMENTARY  INFORMATION: 
History 

On  March  23,  1994,  the  F.\.A 
proposed  lo  amend  part  11  of  the 
Ff^deral  Aviation  Regulations  to  amend 
the  Buckley  ANG  Base  Class  D  airspace 
to  incorporate  "part-time"  information 
into  the  rule  (59  FR  13663:  March  23, 
1994)  The  information  would  provide 
pilots  with  notice  that  the  Class  D 
airspace  would  not  be  effective  during 
certain  periods  of  the  day.  No  comments 
were  received.  Airspace  reclassification, 
in  effect  as  of  September  16,  1993,  has 
discontinued  use  of  the  terms  "control 
zone"  and  "air  traffic  area."  replacing 
them  with  the  designation  "Class  D 
airspace." 

Class  D  airspace  designations  are 
published  in  Paragraph  5000  of  FAA 
Order  7400.9A  dated  June  17,  1993.  and 
effective  September  16. 1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  8.  1993).  The 
Class  D  airspace  designation  listed  in 
this  doctiment  will  he  published 
subsequently  in  the  Order.  The 
coordinates  are  in  North  American 
Datum  83. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  D  airspace  at  the 
Buckley  ANG  Base.  Aurora.  Colorado, 
by  adding  information  regarding  the 
times  the  Class  D  airspace  is  effective. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXJT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  pro<  edures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulators' 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing  the 
F.'VA  amends  14  CFR  part  71  as  follows- 


PART  71-{AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  4^  L'.S.C.  app.  1.148(a),  13541a). 
1510:  E.O.  10854.  24  FR  9565.  3  CFK.  1959- 
1963  Comp..  p.  389;  49  l^  S  C.  10f.(g).  14  CFR 
11.69 

§71.1     I  Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993.  and 
effective  September  16. 1993.  is 
amendmi  as  follows: 

Paragraph  5000    Gtfnvral 


A.\.MCOD     Aurora.  CO  [Revised! 

.Aurora.  Buckley  ANG  Base,  CO 

(lat.  39°4236'N.  long.  104°45-29'  W) 
That  airspace  extending  upward  from  the 
surface  to.  but  not  including  7.500  feet  MSI. 
within  a  4.4-mile  radius  of  the  Buckley  ANG 
Base,  excluding  that  airspace  within  the 
Denver.  CO.  Class  B  airspace  sub;irea  A  and 
that  airspace  extending  upward  from  the 
surface  to  and  including  the  Denver  Class  R 
airspace,  subarea  C  Ihis  Class  D  airspace 
shall  be  effective  during  the  specified  dates 
and  times  established  in  advance  by  a  Notice 
to  Airmen.  The  effective  dates  and  times 
thereafter,  will  be  continuously  published  m 
the  airport/ facility  directory. 
*  *  •  •  * 

Issued  in  Seattle.  Washington,  on  .^pril  21. 
1994. 
Temple  H.  Johnsoo.  Jr., 

Manager.  Air  Traffic  Division,  Northwt^t 
Mountain  Rpgion. 

IFR  Doc.  94-11401  Filed  5-10-94;  8:45  am] 
BILUNQ  COOE  «»10-13-M 


14  CFR  Part  71 

(Airspace  Docket  No.  94-ASW-04] 

Modification  of  Class  D  Airspace  and 
Establishment  of  Class  E  Airspace 

agency:  Federal  Aviation 
Ad.niinistration  (FAA).  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  action  modifies  the  Class 
D  airspace  areas  at  Fayetteviile,  AR;  Fort 
Smith.  AR;  Lake  Charles.  LA;  Moru-oe. 
L,\:  New  Orleans.  LA;  Clovis.  N'M; 
Farmington,  NM;  Oklahoma  City,  OK; 
Beaumont,  TX;  Brownsville,  TX;  College 
Station,  TX;  Corpus  Christi.  TX;  Laredo. 
TX;  McAllen,  TX;  San  Angelo,  TX;  San 
Antonio,  TX;  Waco.  TX;  and  Wichita 
Falls,  TX,  by  amending  the  areas' 
effective  hours  to  coincide  with  the 
associated  control  tower's  hours  of 
operation.  This  action  also  establishes 


A\ 
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CI  iss  E  airspace  at  these  areas  when  the 
as  iociated  coatrol  tower  is  dosed.  The 
in  (inded  effect  of  this  action  is  to  clarifv- 
uli  II  two-way  radio  conin-.uiiication 
with  these  air  traffic  control  towers  is 
rr;<[  iired  and  to  provide  adequate  Class 
K  ii  rspace  for  instrument  approach 
pr  i/edures  when  'Jiese  control  towers 
am  closed. 

DAJES:  Effective  Datf:— 09m  DiX:.  iune 
23   1994. 

lommont  Date.  Comnitints  must  be 
received  on  or  before  June  16.  1994. 

AO;  AESSES:  Send  comments  on  the  rule 

in  t  riphcate  to  Manager.  System 

Mi  1  lagement  Branch.  Air  Traffic 

Di ,  ision.  Southwest  Region,  Docket  No. 

94   AS\V-04.  I>partJiient  of 

Tr  I  asportation.  Federal  .Aviation 

At  ministration.  Fort  Worth.  TX  7ei9,J- 

05  ID. 

'  ire  official  docket  may  l)e  examined 
m  t|ie  Office  of  the  Assistant  Chief 
Coilnsel.  Southwest  Region.  Federal 


ition  Administration.  2601 


M«Achani  Boulevard.  Fort  Worth.  TX. 
be'  ween  9  a.m.  and  3  p  m..  Monday 
thiough  Friday,  e.xcept  Federal  holidays. 
At  informal  docket  may  also  be 
exi  ipined  during  normal  business  hours 
at   he  System  Management  Branch.  .Air 
Traffic  Division.  Southwest  Region. 
Fedbral  Aviation  Administration.  2601 
Mflacham  Boulevard.  Fort  Worth,  TX 

FOft  FURTHER  INFORIKUTJON  CONTACT: 
Alyin  DeVane.  System  Management 
Branch.  Air  Traffic  Division. 
Department  of  Transportation.  Finleral 
.Avftfltion  Administration.  Fort  Worth. 
TM  76193-0530;  telephone:  (R17)  222- 
55}.^. 

SU»>PLEMENTARY  INFORIWATION: 
Request  for  Commentii  on  the  Rule 

Although  this  action  is  a  ana!  rule. 
and  was  not  preceded  by  notice  and 
puUic  procedure,  comments  are  invited 
onltlie  rule.  This  rule  will  become 
effective  on  the  date  specified  in  the 
DAtES  section.  However,  after  the  review 
of  4ny  comments  and,  if  the  F,\A  finds 
thd(t  further  changes  are  appropriate,  it 
will  initiate  rulemaking  proceedings  to 
extend  the  effective  date  of  the  rule  or 
ampnd  the  regulation. 

Con\ments  that  pro\ide  the  factual 
ba.sis  supporting  the  views  and 
suggestions  pn^seiited  an^  particularly 
heijpful  in  evaluating  the  effetrts  of  the 
rule,  and  in  detennining  whether 
additional  rulemaking  is  required. 
Cijfliments  are  specifically  invited  on 
the  overall  regulatory,  aenmautical. 
«•(  onomic.  environmental,  and  energy- 
ndated  aspects  of  the  rule  that  might 
sujiiest  the  need  to  modifj-  the  nde. 


The  Rule 

This  amendment  to  part  71  of  the 
F  ederal  Aviation  Regulations  (14  CFR 
part  71 J  modifies  the  Class  D  airspace 
areas  at  Fayetteville.  AR;  Fort  Smith, 
AR;  I-ake  Charles.  LA;  Monroe.  LA;  New 
Orleans.  LA:  Clovis.  NM;  Farmington. 
NM;  Oklahoma  City.  OK;  Beaumont.  TX; 
Brown.sville.  TX;  College  Station.  TX; 
Corpus  Christi.  TX;  Laredo.  TX; 
McAllen.  TX.  San  Angelo.  TX;  San 
Antonio.  TX;  Waco.  TX;  and  Wichita 
Falls,  TX.  by  anjending  the  areas" 
effective  hours  to  coincide  with  the 
associated  control  tower's  hours  of 
operation.  This  action  also  establishes 
Class  E  airspace  at  these  areas  when  the 
associated  control  tower  is  closed.  Prior 
to  .Airspace  Reclassification,  an  airport 
traffic  area  (ATA)  and  a  control  zone 
(CZ)  existed  at  these  airports.  However. 
Airspace  Reclassification,  effective 
September  16.  1993.  discontinued  the 
use  of  the  term  "airport  traffic  area"  and 
"control  zone.'"  replacing  them  with  the 
designation  "Class  D  airspace."  The 
former  CZ  was  continuous,  while  the 
fonner  ATA  was  contingent  upon  the 
operation  of  the  air  traffic  control  tower 
The  consolidation  of  the  ATA  and  CZ 
into  a  single  Class  D  airspace 
designation  makes  it  necessary  to 
modify  the  effective  hours  of  the  Class 
D  airspace  to  coincide  with  the  control 
tower's  hours  of  operation.  This  action 
also  establishes  Class  E  airspace  during 
the  hours  the  control  tower  is  closed. 
The  intended  effect  of  this  action  is  to 
clarify  when  two-way  radio 
communication  with  these  air  traffic 
control  towers  is  required  and  to 
provide  ad(K]uate  Class  E  airspace  for 
instrument  approach  procedures  when 
these  control  towers  are  closed. 

The  coordinates  for  this  airspace 
doc  ket  are  based  on  North  American 
Datum  83.  Class  D  and  E  airspace 
designations  are  published  in 
Paragraphs  5000  and  6002.  respectively, 
of  FA  A  Order  7400.9  A  dated  June  17. 
1993.  and  effi'ctive  September  16. 1993. 
which  is  i;;curporated  bv  reference  in  14 
CFR  71.1  ;5rtFR1C298:'|u]y6.  1993) 
The  Class  D  and  E  airspac:e  designations 
listed  in  this  dcK:ument  will  be 
published  subsequently  in  the  Order. 
Under  the  circumstances  presented,  the 
FAA  concludes  that  there  is  an 
immediate  need  to  modify  these  Class  D 
and  establish  these  Class  E  airspace 
areas  in  order  to  promote  the  safe  and 
efficient  handling  of  air  traffic  in  these 
areas.  Therefore. !  find  that  notice  and 
public  procedures  under  5  U.S.C.  55300 
are  impracticable  and  contrary  to  the 
public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estiiblish<>cl 


btxly  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It. 
therefore:  (1)  Is  not  a  "significant 
regulator)-  action"  under  Executive 
Ordtrr  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Prtx:edures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregomg,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows:  — 

Authority:  49  U.S.C  app.  1.348(a).  1354(a). 
1510;  E.O   10854.  24  FR  9565.  3  CFR.  1959- 
1<»63  Comp.,  p  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1     (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
.Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993,  and 
effective  September  16,  1993.  is 
amended  as  follows: 

I'anifiraph  .fOOO    General 


ASVV  AR  D    Fayelleville.  AR  jRevLsed] 

Favftteville.  Drake  Field.  AR 
(let.  36'>00'lfi"  N..  long  96°10'13  ■  VV.) 
1  hat  airspace  extending  upward  from  the 
.'iu.'-face  to  and  including  3.S00  feet  MSL 
within  a  4.1-mile  radius  of  Drake  Field  Thig 
Class  D  airspace  area  is  effective  during  the 
s})ecific  dates  and  times  established  in 
sdvance  by  a  Notice  to  Airmen.  The  effective 
date  and  times  will  thereafter  be 
continuously  published  in  the  Air;K»rt/ 
Facility  Directory. 


ASW  AK  D    Fort  Smith,  AR  {Revised) 

Fort  Smith  Municipal  Airport,  AR 

(lat.  35"20'11"  N..  long.  94*'22'0;f  W.) 
Fort  Smith  VORTAC 
(lat.  35^2318  •  N  .  long.  94"'1G17"  VV  ) 

Thnt  airspace  extending  upw^l^d  from  the 
surface  to  and  including  3.000  feet  MSL 
vMthin  a  Smile  radius  of  Fort  Smith 
Municipal  Airport  and  within  1.3  miles  each 
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sine  of  'bf  Z-iO"  railui!  of  the  Fort  Smilh 
VO.RTAC  extending  from  the  5-mile  radius  to 
5  ft  .i;il«  e-.iiith  Ai-st  of  'he  airpoff  exrUidinR 
that  H:r=;r.,w«!  vsi'hiii  Restricted  Area  R- 
24()lB.  Tt.-.f.  Cld'Ts  D  iiirspace  area  is  effective 
durir'3  thi^  <-pvciric  d.i'.es  and  times 
established  \n  advsiice  by  a  Notic  e  to 
.■\irr.ien.  The  effctfive  dale  and  tLTies  will 
shereift.T  be  continuously  published  in  the 
Airpori'Fatility  llirecfory. 


ASVV  L\  n    Lake  Charles,  LA  i Revised) 

U-Xi'  Charier  Regional  .Mrport.  !^\ 

Cat.  3(1  07-33"  N..  lor.g.  ga^^JJ    W  ) 
Lake  Ch.ir!es  VOKTAC. 

(lat   30-0aJ9'  N.,  long  93^0620  '  W.) 
That  airspace  (Extending  upward  from  the 
si.ifnc e  to  and  including  2.500  feet  NJSL 
Within  a  5-zr.ile  radius  of  Lake  Charles 
Airpo;;  ond  within  1..,  ■...'ts  esi  h  side  of  the 
2-b-  r.-.d:nl  of  Lftkw  Charles  VORTAC 
e\!endi!"t;  froirs  the  5-mile  rad-.us  c^f  5.5  milc-s 
e.^st  of  the  a'rpjrt.  Thi.s  Cl.iss  D  airspace  ar>.'a 
is  eff«  live  during  the  specific  dates  and 
tirnes  established  in  advance  by  a  Notice  to 
Aim^en.  The  effective  date  and  times  will 
thereaher  be  continuously  published  in  the 
A;rporl'F3i:ili*y  Uirtx;iory. 

ASW  LA  D    Nfonroe,  L\  [Revisedl 

Monroe  Regional  Airport.  LA 

(!al   32°30  40"  N.,  long.  92''02'15-  W.) 
Monroe  VORTAC 
(lat.  32°3101"  N.,  long.  92''0210 "  VV.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,600  feet  MSL 
within  a  4.2-mile  radius  of  Monroe  Regional 
Airport  and  within  1.8  miles  each  side  of  the 
Oti3°  radi.il  of  the  Monroe  VORTAC 
extending  from  the  4  2-mile  radius  to  4  6 
miles  northeast  of  the  airport  and  within  18 
miles  each  side  of  the  217°  radial  of  the 
Monroe  VORTAC  extending  from  the  4.2- 
mile  radius  to  4  6  miles  southwest  of  the 
'  airport.  This  Class  D  airspacij  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  times  will 
thtreafter  be  continuously  published  in  the 
Airport'Facility  Dii^ctory. 
•  *  •  •  • 

ASW  LA  D    New  Orleans  Lakefront  Airport, 
LA  (Revisedl 

New  Orieai's  I.dkefront  Airport,  UX 
(lat.  Jir02  .rj"  N..  long.  90°01'41"  VV.) 
That  airsp.K.e  extendir.g  upward  from  the 
surf.K  e  to  and  including  2.500  feet  .MSL 
within  a  4.4-mile  radius  of  Lakefront  Aiqjorl 
exr  ludhij^  that  portion  west  of  long. 
90°0404  V-  This  Class  D  a-rspace  area  is 
effrt.tive  during  thi'  speciiic  dates  and  times 
estiblish-d  in  advance  by  a  Notice  to 
Ai.mien.  The  effective  date  and  times  will 
there:^fter  be  continuously  published  in  the 
AJrport'FiK  ilitv  Uirectorv. 


ASW  LA  n    New  Orleans  NAS  Alvin 
Caliender  F':;ld,  LA  [Revised) 

Ni  A  OrlfMi  s  NAS  Alvin  Callender  Field.  LA 

flat.  2'J"4-i  :n  •  N..  long  90^02'06  •  W  ) 
Ha.-vev  XOKTAC 


(lat.  29''51'01"N.,  long.  OO^OO'ltr  VV.) 
New  Orleans  NAS  KRN" 

(lat.  29''49'05"N.,  long  '.;C''02'12"  VV.) 

That  airsp.ice  unteniiing  upwa/d  from  the 
surface  to  and  including  2.500  feet  MSL 
within  a  4.7-mile  radi'is  ol  .New  O'l-.ins  NAS 
Alvin  Calender  Fii^ld  and  within  1.3  miles 
each  side  of  the  22P."  rud  iil  of  the  H3:-wy 
VOKTAC  extending  from  the  4  7-mile  radius 
to  5.6  miles  southwest  of  the  airport  .-iJid 
withm  1.3  miles  each  side  of  the  05H^  r<<d:al 
of  the  Htrv.ey  VORTAC  extending  from  the 
4  7.miie  ladiiis  to  f>  miles  northe,isi  «jf  the 
airport  .and  within  2  miles  each  sid"  of  thi; 
198°  bearing  of  the  New  Orleans  NAS  RUN 
extending  from  the  4.7.i:iile  rad.us  to  6.5 
miles  south  of  the  airport  extruding  that 
airspace  within  thr;  New  Orleans,  L-A.  Class 
B  .Airspace  area.  This  Class  U  airsparr.  area 
IS  effective  during  the  specific  d.ites  and 
.  tiiTies  estHb'ished  in  advar.ce  by  r.  Notice  to 
Airmen,  ihe  effective  dale  and  times  will 
thercaiier  be  continuously  published  in  the 
Airport/Faciiity  Directory. 


ASW  NMD    aovis,NM  [Revisedl 

Clovis,  Cannon  AFB,  NM 

(lat.  34^22'58  "  N..  lor!ft.  lOS'ia^O "  VV  ) 
Cannon  ILS  Locali/er 

(lat.  34'22'24  "N.,  long  103''20  09'  VV.) 
Cannon  TACA.N 

(lat.  34°22'51"N  ,  long  103''19-21'  VV.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  6. HOO  feet  MSL 
within  a  4.8-mile  radius  of  Cannon  AF'B  and 
within  1  mile  each  side  of  the  Cannon  ILS 
localizer  northeast  course  extending  from  the 
4.6-mile  radius  to  4.8  miles  northeast  of  the 
airport  and  within  1.3  miles  each  side  of  the 
038°  radial  of  the  Cannon  TACAN  extending 
from  the  4.6-mile  radius  to  4.8  miles 
northeast  of  the  airport  and  within  1.3  miles 
each  side  of  the  304°  radial  of  the  Cannon 
TACAN  extending  fro.m  tha  4.6-mile  radius 
to  5  miles  northwest  of  the  airport.  This  Class 
D  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 
«  •  *  •  • 

ASW  .VM  D    Farmington,  NM  (Revised) 

Fdrmirgton.  Four  Comers  Regi.inal  Airport. 
NM 
(lat.  36''44'31  "  N..  lo.^g  10Ji'r''47  '  VV.) 
Four  Corners  Regional  ILS  Localizer 
(lat.  36°44  28"N.,  long.  10«'l4  27'  W  ) 
That  airspace  extending  upward  from  the 
su'face  to  and  including  H.OOO  feet  MSL 
within  a  4.7mile  radius  of  Four  Co.-nt  rs 
Regional  Airport  and  wiihin  1  mile  each  side 
of  the  Four  Corners  Riv^'unal  ILS  l«i.ali7er 
east  course  extending  frum  the  4.7-miie 
nidius  to  5.4  miles  east  of  the  dirport.  This 
Class  D  airspace  aroa  is  elfective  during  the 
specific  dates  and  tirres  e-itaMished  In 
advanf  e  by  a  Notice  to  Airnvn.  The  effe^'  live 
dale  and  limes  will  thereafter  b<' 
continuously  published  in  the  Airptirf/ 
Facility  Directory. 


ASW  OK  n    Oklahoma  City  Wiley  Post 
Airport,  OK  [Revised) 

Oklahoma  City  VViiey  Post  Aiqxirt.  OK 
(l«l.  35°32  0.3"  N.,  long.  97  33  SO"  VV.) 
That  airspace  extending  upward  from  the 
s.irfaf  e  to  and  including  3.fiOO  feet  MSL 
within  a  4.3-itiile  radius  o! Wiley  Post 
.Airport  excludi;'g  th^.t  oirspare  wiihin  the 
Oklahoma  City,  Will  Rogers  Airport.  OK. 
Class  C  airspafe  area.  Thi.'s  Class  D  airspsce 
area  is  effin;tive  diiring  the  spe<.ific  dates  and 
and  limes  established  in  advance  by  a  Notice 
to  Airmen  The  effective  date  and  times  will 
thereafter  be  continuously  published  in  the 
.Airport/Facility  Directory. 
fl  •  •    -     •  • 

ASWTXD    (Revised) 

Beaumont-Port  Arth;ir.  Jefferson  County 
Airport,  TX 
(lat.  29°5703"N  .  long  94°0T15 "  VV.) 
That  airspace  extending  upward  from  the 
surface  to  arui  including  2.500  feet  .MSL 
within  a  5-mile  radius  of  Jefferson  County 
Airport.  This  C;iass  D  airspace  a.~ea  is 
effe<:tive  during  the  specific  dates  and  times 
established  iii  pdvance  by  a  Notice  to 
Airmen.  The  effsx;tive  date  and  times  will 
theivrifter  be  continuously  published  in  the 
Airport/Facility  Directory. 

•  •  «  «  * 

ASW  TX  D     Brownsville,  TX  [Revised) 

BrownhAilln/South  Padre  island  International 
Airport,  TX 
(lat.  25''54'25'  N..  long.  97°2534"  VV.) 
Brxjwnsville  VORTAC 

(lat.  25°5527"  N..  long.  97°22'32 "  VV.) 
That  airspace  extending'upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  4.3-mile  radius  of  Brownsville/ 
South  Padre  Island  International  Airport  and 
within  1.3  miles  each  side  of  the  071°  radial 
of  the  Brownsville  VORTAC  extending  from 
the  4.3-mile  radius  to  4.9  miles  east  of  the 
airport  excluding  that  airspace  in  Mexico. 
This  Gass  D  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 

*  *  *  •  • 

ASW  TX  D    College  Station,  TX  [Revised) 

Collt'ge  Station.  Easterwood  Field,  TX 

(lat.  30°35'19'  N.,  long.  96°21'50'  VV.) 
Coileg"  Station  VORTAC 

(lat.  30°36'18  •  N..  long.  06°25-14"  VV.) 
Th.Tt  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feel  MSL 
wiihin  a  4.2-mile  radius  of  Easterwood  Field 
and  wiihin  2.1  miles  each  side  of  the  103° 
r.idial  of  the  College  Station  VORTAC 
extending  from  the  4.2-m:!o  radius  to  5  9 
miles  east  of  the  airport  and  withi.n  13  miles 
eath  side  of  the  288°  radial  of  the  t>>llege 
Station  VORTAC  extending  fram  the  4.2-niiie 
radius  to  ,5,3  miles  northwest  of  the  airport. 
This  Class  D  airspace  area  is  effective  during  ■ 
the  specific  dates  and  times  est.it»lished  in 
advan;.e  by  a  Notice  to  Airmen.  The  effective 
date  and  times  will  thereafter  be 
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CO  itinuously  published  in  the  Airport/ 
Farility  Directory. 


A$WTXD    Corpus  Christi  NAS.  TX 
[Revised] 

Corpus  Christi  NAS.  TX 

(let.  27°4201"  N..  long.  97°17  01"  W.) 

"hat  airspace  extending  upward  from  the 
suifpce  to  and  including  2.500  feet  MSL 
wi  liin  a  4.3-mi!e  radius  of  Corpus  Christi 
NA  S  excluding  that  airspace  within  the 
Co  pus  Christi  International  .Airport.  TX. 
Clc  ss  C  airspace  area.  This  Class  D  airspace 
area;  is  effective  during  the  specific  dates  and 
tin^  0s  established  in  advance  by  a  Notice  to 
Ail  men.  The  effective  date  and  times  will 
thereafter  be  continuously  published  in  the 

lort/Facility  Director. 


TXD    Laredo.  TX  [Revised) 

lo  International  Airport,  TX 
4t.  27'32'41"N.,  long.  99°27'41  •  W.) 
lat  airspace  extending  upward  from  the 
ice  to  and  including  3,000  feet  MSL 
tt^in  a  4.3-mile  radius  of  Laredo 
(  fnational  Airport  excluding  that  airspace 
Mexico.  This  Class  D  airspace  area  is 
ive  during  the  specific  dates  and  times 
ished  in  advance  by  a  Notice  to 
TTjen.  The  effective  date  and  times  will 
"  -Rafter  be  continuously  published  in  the 
■Djort/Facility  Directory. 
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AS>V  TX  D    McAllen,  TX  |  Revised) 

Mc^illen.  Miller  International  Airport,  TX 
(Ibt.  26°10-32"N.,  long.  98°14'19- VV.) 
Tfiat  airspace  extending  upward  from  the 
surlace  to  and  including  2.600  feet  MSL 
witiiin  a  4.1-mile  radius  of  Miller 
International  Airport  excluding  that  airspace 
in  Mexico.  This  Class  D  airspace  area  is 
effeztive  during  the  specific  dates  and  times 
estaplished  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  times  will 
theijeafter  be  continuously  published  in  the 
Airjjprt/Facility  Directory. 
»  »  »  *  • 

ASW  TX  D    San  Angelo.  TX  IRevisedl 

San  Angelo,  Mathis  Field,  TX 

(1  It.  31°21'31"  N.,  long.  100''29'45"  W.) 
San  Angelo  ILS  Localizer 

(lit.  31°21'49"N..  long.  100''2905"  W.) 
San  Angelo  VORT AC 
(lii^.  31°22'30"N..  long.  100°2718"  W.) 
Tiibt  airspace  extending  upward  from  the 
urf^ce  to  and  including  4,400  feet  MSL 
iin  a  4.1-mile  radius  of  Mathis  Field  and 
in  1  mile  each  side  of  the  San  .Angelo 
Ocalizer  northeast  course  extending  from 
".1-mile  radius  to  5.3  miles  northeast  of 
irport  and  within  1.3  miles  each  side  of 
665°  radial  of  the  San  .Angelo  VORTAC 
te  iding  from  the  4.1-mile  radius  to  6  miles 
northeast  of  the  airport.  This  Class  D  airspace 
is  effective  during  the  specific  dates  and 
established  in  advance  by  a  Notice  to 
rrlicn.  The  effective  date  and  lime  will 
niafter  be  continuously  published  in  the 
rport/Facility  Directory. 
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ASW  TX  D    San  Antonio  Randolph  AFB 
TX  (Revised) 

San  Antonio,  Randolph  AFB,  TX 
(lat.  29°31'47"N.,  long.  98°16'44"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,300  feet  MSL 
within  a  4.4-mile  radius  of  Randolph  AFB 
excluding  that  airspace  within  the  San 
Antonio  International  Airport,  TX.  Class  C 
airspace  area.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

*  »      ,-  •■         *  « 

ASW  TXD    Waco.  TX  (Revised) 

Waco  Regional  Airport,  TX 

(lat.  3r36'42"N.,long.  97°13'44"W.) 
Waco,  TSTI-Waco  Airport,  TX 

(lat.  31''3817"N..long.  97°04'27"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,000  feet  MSL 
within  a  4.5-mile  radius  of  Waco  Regional 
Airport  and  within  a  4.4-niile  radius  of  TSTl- 
Waco  Airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directorv'. 

*  *  *  •  • 

ASW  TXD    Wichita  Falls.  TX  (Revised) 

Wichita  Falls,  Sheppard  AFB/Wichita  Falls 
Municipal  Airport,  TX 
(lat.  33°5906"  N..long.  98°29'32"  W.) 
Wichita  Falls  ILS  Localizer 

(lat.  34°00'32  '  N..long.  98°,30'07"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,500  feet  MSL 
within  a  4.9-mile  radius  of  Sheppard  AFB/ 
Wichita  Fall  Municipal  Airport  and  within  1 
mile  each  side  of  the  Wichita  Falls  ILS 
Localizer  northwest  course  extending  from 
the  4.9-mile  radius  to  5.7  miles  northwest  of 
the  airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  by  continuously  published  in  the 
Airport/Facility  Directory. 

*  *  •  »  « 

Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport 


ASW  AR  E2    Fayetteville,  AR  (New) 

Fayetteville.  Drake  Field.  AR 
(lat.  36°00'18"  N.long.  94''10'13"  W.) 
Within  a  4.1-mile  radius  of  Drake  Field. 
This  Class  E  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advanced  by  a  Notice  to  Airmen.  The 
effective  date  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facilitv  Directory'. 


ASW  AR  E2    Forth  Smith.  AR  (New) 
Fort  Smith  Municipal  Airport.  AR 


(lat.  35°20n"  N..long.  94°22'03"  W.) 
Fort  Smith  VORTAC 
(lat.  35°23'18"N.,long.  94°1617'  W.) 
Within  a  5-mile  radius  of  Fort  Smith 
Municipal  Airport  and  within  1.3  miles  each 
side  of  the  240°  radial  of  the  Fort  Smith 
VORTAC  extending  horn  the  5-mile  radius  to 
5.6  miles  southwest  of  the  airport  excluding 
that  airspace  within  Restricted  Area  R- 
2401 B.  This  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

*  »  *  •  • 

ASW  LA  E2     Lake  Charles.  LA  [New] 
Lake  Charles  Regional  Airport.  LA 

(lat.  30°07'33-  N..long.  93°13-23-  W  ) 
Lake  Charles  VORTAC 

(lat.  30°08'29"  N.long.  93°0620"  W.) 
Within  a  5-mile  radius  of  Lake  Charles 
Airport  and  within  1.3  miles  each  side  of  the 
256°  radial  of  the  Lake  Charles  VORTAC 
extending  from  the  5-mile  radius  to  5.5  miles 
east  of  the  airport.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and  time 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  tim.es  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Director}-. 

•  •  •  •  « 

ASW  LA  E2    Monroe.  LA  (New) 
Monroe  Regional  Airport,  LA 

(lat.  32°3040"  N.long.  92°02'15"  W.) 
.Monroe  VORTAC 

(lat.  32°31'01"  N.long.  92°02'10"  W.) 
Within  a  4.2-mile  radius  of  Monroe 
Regional  Airport  and  within  1.8  miles  each 
side  of  the  063°  radial  of  the  Monroe 
VORTAC  extending  from  the  4.2-mile  radius 
to  4.6  miles  northeast  of  the  airport  and 
within  1.8  miles  each  side  of  the  217°radial 
of  the  Monroe  VORTAC  extending  from  the 
4.2-mile  radius  to  4.6  miles  southwest  of  the 
airport.  This  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

*  »  »  «         • 

ASW  LA  E2    New  Orleans  Lakefront 
Airport.  LA  (New) 

New  Orleans  Lakefront  Airport,  L.\ 
(lat.  30°0233"N.,long.  90°01'41"  W.) 
Within  a  4.4-mile  radius  of  Lakefront 
Airport  excluding  that  portion  west  of  long. 
90°0403"W.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

•  •         *         •         • 

ASW  LA  E2    New  Orleans  NAS  Alvin 
Callender  Field.  LA  (NTW) 

.New  Orleans  NAS  Alvin  Callender  Field.  LA 

(Int.  29°49'31"  N..  long.  90°0206"  W.) 
Harvtv  VORTAC 
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(lat  29°51'01"  N..  long.  90°00'10"  W.) 
New  Orleans  NAS  RBN 
(lat.  29°49'05"N..  long.  90*0212"  W.) 
Within  a  4.7-mile  radius  of  New  Orleans 
NAS  Alvin  Callender  Field  and  within  1.3 
miles  each  side  of  the  228°  radial  of  the 
Harvey  VORTAC  extending  from  the  4.7-mile 
radius  to  5.6  miles  southwest  of  the  airport 
and  within  1.3  miles  eath  side  of  the  058° 
radial  of  the  Han  ey  VORTAC  extending  from 
the  4.7-mile  radius  to  6  miles  northeast  of  the 
airport  and  within  2  miles  each  side  of  the 
198°  bearing  of  the  New  Orleans  NAS  RBN 
extending  from  the  4.7-mile  radius  to  6.5 
miles  south  of  the  airport  excluding  that 
airspace  within  the  New  Orleans.  LA,  Class 
B  Airspace  area.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  times  will 
thereafter  be  continuously  publishiKJ  in  the 
Airport/Facility  Directory. 
***** 

ASWNME2    Qovis.  NM  (Newl 

Clovis.  Cannon  AFB.  NM 

(lat.  34°22  58"N..  long.  103°19'20"  VV  ) 
Cannon  ILS  Lo<~alizer 

(lat.  34°22'24"  N..  long.  103''2009"  VV.) 
Cannon  TACAN 

(lat.  34°22'51"N..  long.  103°19'21"  W.) 

Within  a  4.6-mile  radius  of  Cannon  AF13 
and  within  1  mile  each  side  of  the  Cannon 
ILS  localizer  northeast  course  extending  from 
the  4.6-mile  radius  to  4.8  miles  northeast  of 
the  airport  and  within  1.3  miles  each  side  of 
the  038°  radial  of  the  Cannon  TACAN 
extending  from  4.6-mile  radius  to  4.8  miles 
northeast  of  the  airport  and  within  1.3  miles 
each  side  of  the  304°  radial  of  the  Cannon 
TACAN  extending  from  the  4.5-mile  radius 
to  5  miles  northwest  of  the  airport.  This  Class 
E  airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  I'D  Airmen.  The  effective  date  and 
times  will  thereafter  be  continuously 
published  in  the  Airpwrt/Facility  Dire<  fory. 
***** 

ASW  NM  E2     Farmington,  NM  (Newl 

Farmington,  Four  Comers  Regional  AirfKjrt. 
NM 
(lat.  36°44'31"  N..  long.  108''13'47"  W.) 
Four  Comers  Regional  ILS  Localizer 
(lat.  36°44'2a  "  N..  long.  108°14'27  "  W  ) 
Within  a  4.7-mile  radius  of  Four  Corners 
Regional  Airport  and  within  1  mile  each  side 
of  the  Four  Comers  Regional  ILS  Localizer 
east  course  exten^'i^R  from  the  4.7-mile 
radius  to  5.4  miles  east  of  the  airport.  This 
Class  E  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 


ASW  OK  E2    Oklahoma  City  Wiley  Post 
Airport.  OK  [.New) 

Oklahoma  City  Wiley  Post  Airport.  OK 
llat.  35°32'03"  N..  long.  97°38'50  "  W.) 
Within  a  4.3-mile  radius  of  Wiley  Post 
Airport  excluding  that  airspace  within  the 
Oklahoma  City,  Will  Rogers  Airport,  OK, 


Class  C  airspace  area.  This  Gass  E  airspac-e 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


ASW  TX  E2    Beaumont,  TX  (New) 

Beaumont-Port  Arthur,  Jefferson  County 
Airport,  TX 
(lat.  29°57'03"  N.,  long.  94°01'15"  W.) 
Within  a  5-mile  radius  of  Jefferson  County 
Airport,  this  Class  E  airspace  area  is  effactive 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
•         •         •         •         • 

ASW  TX  E2    Brownsville.  TX  (NewJ 

Brownsville/South  Padre  Island  International 
Airport.  TX 
(lat.  25=54'25"  N.,  long.  97°25'34"  W.) 
Brownsville  VORTAC 
(lat.  25°55'27"  N..  long.  97°22'32  '  W  ) 
Within  a  4.3-mile  radius  of  Brownsville/ 
South  Padre  Island  International  Airport  and 
within  1.3  miles  each  side  of  the  071°  radial 
of  the  Brownsville  VORTAC  extending  from 
the  4.3-mil«  radius  to  4.9  miles  east  of  the 
airjxjrt  excluding  that  airspace  in  Mexiro. 
This  Class  E  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmon.  The  effective 
date  and  times  will  thereafter  be  continously 
published  in  the  Airport/Facility  Directory. 
***** 

ASW  TX  E2    College  Station,  TX  (New) 

College  Station.  Easterwood  Field,  TX 

(lat.  30°35'19"  N.,  long.  96°21'50"  W.) 
College  Station  VORTAC 

(lat.  30°36'18"  N.,  long  96°2514"  W.) 
.    Within  a  4.2-mile  radius  of  Easterwood 
Field  and  within  2.1  miles  each  side  of  the 
108°  radial  of  the  College  Station  VORTAC 
extending  from  the  4.2  mile  radius  to  5.9 
miles  east  of  the  airjxjrt  and  within  1.3  miles 
each  side  of  the  258°  radial  of  the  College 
Station  VORTAC  extending  from  the  4.2-mile 
radius  to  5.3  miles  northwest  of  the  airport. 
This  Class  E  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 


ASW  TX  E2    Corpus  Chri.sti  NAS,  TX  [New] 

Corpus  Christ  i  NAS,  TX 

(lat.  27°42'01"  N.,  long.  97^17'01"  W.) 

Within  a  4.3-mile  radius  of  Corpus  Christi 
NAS  excluding  that  airspace  within  the 
Corpus  Christi  International  Airport,  TX, 
Class  C  airspace  area.  This  Gass  E  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Direclory. 


ASWTXE2    Laredo.  TX  INew) 

Laredo  International  Airport,  TX 

(lat.  27°32'41"  N.,  long.  99°27'41  "  W  ) 
Within  a  4.3-mile  radius  of  Laredo 
International  Aiipwrt  excluding  that  airspace 
in  Mexico.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


ASW  TX  E2    McAllen.  TX  (New) 

Ml  Allen,  Miller  International  Airport,  TX 
(lat.  26°10'32"N..  long.  98°14'19"  W.) 
Within  a  4.1-mile  radius  of  Miller 
International  Airport  excluding  that  airspace 
in  Mexico.  This  Class  E  airspace  an^a  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  times  will 
thereafter  be  continuously  published  In  the 
Airport/Facility  Directory. 


ASW  TX  E2    San  Angelo.  TX  [New] 

San  Angelo,  Mathis  Field,  TX 

(lat.  31''21'31"  N  ,  long.  10O°29'45"  W  ) 
San  Angelo  ILS  Localizer 

(lat.  3r2T49'  N.,  long.  100°29'05"  W  ) 
San  Angtlo  VORTAC 

(lat.  3r22'30"N.,  long.  10O°27'18' W  J 
Within  a  4.1-mile  radius  of  Mathis  Field 
and  within  1  mile  each  side  of  the  .San 
Angelo  ILS  local izor  northeast  course 
extending  frcni  the  4.1-mile  radius  to  5.3 
miles  northeast  of  the  airport  and  within  1.3 
miles  each  side  of  the  065°  radial  of  the  San 
Angelo  VORTAC  extending  from  the  4.1-mile 
radius  to  6  miles  northeast  of  the  airport. 
This  Class  E  airspoce  area  is  effective  during 
the  spe<.ific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 


ASW  TX  V2    San  Antonio.  Randolph  AKB, 
TX  (New) 

San  Antonio.  Randolph  AFB.  TX 

(lat.  29°31'47"  N..  long.  98°16'44"  W  ) 
Within  a  4  4-mi!e  radius  of  Randolph  .'VFB 
excludu-.g  that  airspace  within  the  San 
Antonio  International  Airport,  TX,  Class  C 
airspace  area.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
«  *  *  •  • 

ASWTXE2    Waco.  TX  [New] 

Waco  Regional  Airport,  TX 

(lat.  31°36'42"N  ,  long.  97°13'44"' W  ) 
Waco,  TSTI-Waco  Airport,  TX 

(lat.  31°38'17'  N..  long.  97°04'27"  W  ) 

Within  a  4.5-mile  radius  of  Waco  Regional 
Airport  and  within  a  4.4-mile  radius  of  TSTI- 
Waco  Airport.  This  Class  E  airspace  area  is 
effe<:tive  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
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thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


^sW' 


ASW  TX  E2    Wichita  Falk.  TX  [New] 

Withita  Falls,  Sheppard  AFB/Wichita  Falls 
Municipal  Airport,  TX 
(Jat.  Sa'Sgoe"  N..  long.  98°29'32  "  VV.) 
Withita  Falls,  ILS  Localizer 

(lat.  34°00'32  "N.,  long.  98°30'07  "  W.) 
Within  a  4.9-mile  radius  of  Sheppard  AFB/ 
Wichita  Falls  Municipal  Airport  and  within 
1  mile  each  side  of  the  Wichita  Falls  ILS 
Localizer  northwest  course  extending  from 
the!  4.9-mile  radius  to  5.7  miles  northwest  of 
the  airport.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
•    !**•• 

iMued  in  Fort  Worth,  TX,  on  May  4, 1994. 

lanes  A.  Caudle. 

Acting  Manager.  Air  Traffic  Division. 
Soi^tb  west  Region . 

|FR  Doc.  94-11403  Filed  5-10-94;  8:45  am] 

BILLING  CODE  4910-13-M 


14CFRPart71 

[Airspace  Docket  No.  94-ASW-06] 

Modification  of  Class  D  Airspace: 
Austin,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  action  modifies  the  Class 
D  airspace  area  at  Austin.  TX,  by 
amending  the  areas'  effective  hours  to 
coincide  with  the  associated  control 
tower's  hours  of  operation.  The 
intended  effect  of  this  action  is  to  clarify 
when  two-way  radio  communication 
with  this  air  traffic  control  tower  is 
required. 

DATES:  Effective  date:  0901  UTC,  Jime 
23, 1994. 

Comment  date:  Comments  must  be 
received  on  or  before  June  16,  1994. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  System 
Maiiagement  Branch,  Air  traffic 
Division,  Southwest  Region,  Docket  No. 
94-ASW-06.  Department  of 
Transportation,  Federal  Aviation 
Administration,  Forth  Worth,  TX 
76193-0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Southwest  Region,  Federal 
Aviktion  Administration,  2601 
Meacham  Boulevard,  Forth  Worth,  TX. 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  mav  also  be 


examined  during  normal  business  hours 
at  the  System  Management  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  2601 
Meacham  Boulevard,  Forth  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  DeVane,  System  Management 
Branch,  Air  Traffic  Division, 
Department  of  Transportation,  Federal 
Aviation  Administration,  Forth  Worth, 
TX  76193-0530;  telephone:  (817)  222- 
5595. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  This  rule  will  become 
effective  on  the  date  specified  in  the 
"DATES"  section.  However,  after  the 
review  of  the  comments,  and,  if  the  FAA 
finds  that  further  changes  are 
appropriate,  it  will  initiate  rulemaking 
proceedings,  extend  the  effective  date  of 
the  rule  or  to  amend  the  regulation. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulator^',  aeronautical, 
economic,  envirorunental,  and  energy- 
related  aspects  of  the  rule  that  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  D  airspace 
area  at  Austin,  TX  by  amending  the 
areas'  effective  hours  to  coincide  with 
the  associated  control  tower's  hours  of 
operation.  Prior  to  Airspace 
Reclassification,  an  airport  traffic  area 
(ATA)  and  a  control  zone  (CZ)  existed 
at  this  airport.  However,  Airspace 
Reclassification,  effective  September  16, 
1993,  discontinued  the  use  of  the  term 
"airport  traffic  area"  and  "control 
zone,"  replacing  them  with  the 
designation  "Class  D  airspace."  The 
former  CZ  was  continuous,  while  the 
former  ATA  was  contingent  upon  the 
operation  of  the  air  traffic  control  tower. 
The  consolidation  of  the  ATA  and  CZ 
into  a  single  Class  D  airspace 
designation  makes  it  necessarv  to 
modify  the  effective  hours  of  the  Class 
D  airspace  to  coincide  with  the  control 
towers  hours  of  operation.  The 
intended  effect  of  this  action  is  to  clarify 
when  two-way  radio  communication 
with  this  air  traffic  control  tower  is 
required. 


The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  airspace  designations 
are  published  in  Paragraphs  5000  of 
FAA  Order  7400.9A  dated  June  17, 
1993,  and  effective  September  16,  1993. 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298;  July  6,  1993). 
The  Class  D  airspace  designations  listed 
in  this  document  will  be  published 
subsequently  in  the  Order.  Under  the 
circumstances  presented,  the  FAA 
concludes  that  there  is  an  immediate 
need  to  modify  this  Class  D  airspace 
area  in  order  to  promote  the  safe  and 
efficient  handling  of  air  traffic  in  these 
areas.  Therefore,  I  find  that  notice  and 
public  procedures  under  5  U.S.C.  553(b) 
are  impracticable  and  contrary  to  the 
public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air     ^ 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulator>'  Flexibility  Act. 

List  of  Subjects  inl4  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348fa),  1354(a). 
1510:  E.O.  10854.  94-24  FR  9565.  3  CFR, 
1939-1903  Comp,,  p.  389;  49  U.S.C.  106(g); 
14  CFR  11.69. 

§71.1    [Amended] 

2.  7  he  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993.  and 
effective  September  16,  1993,  is 
amended  as  follows: 

Paragraph  5000    General 
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ASW  TX  D    Austin  Bergstrom  AfB,  TX 
(Re%-ised) 

Austin,  Bergstrom  AFB,  TX 

(lat.  ao-ll^a"  N.,  long.  97''4037  "  VV.) 
Bergstrom  ILS  Localizer 

(lat.  3(n3'01"N.,  long.  97''40'4B"  W.) 
Bergstrom  TACAN 

(lat.  aoni'Sl"  N..  long.  97=40  53"  VV.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  3  000  feet  MSL 
within  a  4.6-mile  radius  of  Bergstrom  AFB 
and  within  1  mile  each  side  of  the  Bergstrom 
ILS  localizer  south  course  extending  from  the 
4.6-mile  radius  to  5  miles  south  of  the  airport 
and  within  1.3  miles  each  side  of  the  170'' 
radial  of  the  Bergstrom  TACAN  extending 
from  the  4.6-mile  radius  to  5  miles  south  of 
the  airport  excluding  that  airspace  within  the 
Austin,  Robert  Mueller  Municipal  Airport, 
TX.  Class  C  airspace  area.  This  Class  D 
airspace  area  is  effective  during  the  sjiecific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 
•         •         *         •         • 

Issued  in  Fort  Worth.  TX,  on  May  4, 1994. 
]anies  A.  Caudle, 

Acting  Manager.  Air  Traffic  Division. 
Southwest  Region. 

|FR  Doc.  94-11402  Filed  5-10-94:  8:45  am) 
BILUMQ  COOC  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[TD  8476;  TD  8425] 

RIN  1545-AR05;  1545-AP09:  1545-AJ63 

Arbitrage  Restrictions  on  Tax-Exempt 
Bonds;  Information  Reporting  for  Tax- 
Exempt  Bond  Issues;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  dociunent  contains 
corrections  to  the  final  regulations  (TD 
8476,  and  TD  8425),  vi-hich  were 
published  in  the  Federal  Register  for 
Friday.  June  18,  1993  (58  PR  33510)  and 
Wednesday,  August  12, 1992  (57  FR 
36001),  respectively.  The  final 
regulations  relate  to  the  arbitrage  and 
related  restrictions  applicable  to  tax- 
e.xempt  bonds  issued  by  State  and  local 
governments;  and  information  reporting 
requirements  for  tax-exempt  bonds. 
EFFECTIVE  DATES:  Sections  1.148-3  and 
1.148-10  are  effective  on  July  1, 1993. 
Section  1.149(e)-l  is  effective  on 
August  12, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  P.  Cejudo,  (202)  622-3980  (not 
n  toll-free  number). 


SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  correcting  amendments 
are  under  sec;tions  148  and  149  of  the 
Internal  Revenue  Code. 

Need  for  Correction 

As  published,  TD  8476  and  TD  8425 
contains  errors  that  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

PART  1— lAMENDEDl 

Accordingly.  26  CFR  part  1  is 
corrected  by  making  the  following 
correcting  amendments: 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C  7805  •   •   • 

Par.  2.  Section  1.148-3  is  amended  as 
follows: 

1.  Revise  Example  1  of  paragraph  (j). 

2.  Add  paragraph  (iii)(D)  to  Example 
2  of  paragraph  (j). 

§1.1 48-3    General  arbitrage  rebate  rules. 

*        •        •        *        • 

(j)*  *  • 

Example  1.  Calculation  and  payn\ent  of 
rvhale  for  a  fixed  yield  issue,  (i)  Facts.  On 
January  1,  1994.  City  A  issues  a  fixed  yield 
issue  and  invests  all  the  sale  proceeds  of  the 
issue  (S49  million).  There  are  no  other  gross 
proceeds.  The  issue  has  a  yield  of  7.0000 
percent  ()er  year  comftounded  semiannually 
(computed  on  a  30  day  month/360  day  year 
basis).  City  A  receives  amounts  from  the 
investment  and  immediately  expends  them 
for  the  governmental  purpose  of  the  issue  as 
follows: 


Date 

Amount 

ZM/94 

5/1/94 _ 

1/1/95 

$3,000,000 
5.000.000 
5000  000 

9/1/95 

3/1/96 

20,000,000 
22,000.000 

(ii)  First  computation  date.  (A)  City  A 
chooses  January  1. 1999.  as  its  first 
computation  date.  This  date  is  the  latest  date 
that  may  be  used  to  compute  the  first 
required  rebate  installment  payment.  The 
rebate  amount  as  of  this  date  is  computed  by 
determining  the  future  value  of  the  receipts 
and  the  payments  for  the  investment.  The 
compKjunding  interval  is  each  6-month  (or 
shorter)  jieriod  and  the  30  day  raonth/360 
day  year  basis  is  used  because  these 
conventions  were  used  to  compute  yield  on 
the  issue.  The  future  value  of  these  amounts, 
plus  the  computation  credit,  as  of  January  1, 
1999.  is: 


Date 

Receipts 

FV  (7.0000 

(payments) 

percent) 

1/1/94  ... 

($49,000,000) 

(569.119,339) 

2/1 /S4  ... 

3.000,000 

4.207,602 

5/1/94  ... 

5,000,000 

6.893.079 

1/1/95  ... 

5.000,000 

6.584.045 

1/1/95  ... 

(1 .000) 

(1.317) 

9/1/95  ... 

20.000.000 

25,155,464 

1/1/96  ... 

(1,000) 

1,229) 

3/1/96  ... 

22.000.000 

26,735.275 

1/1/97  ... 

(1.000) 

(1,148) 

Rebate 

amou- 

nt (1/ 

01/99) 

452  432 

(D)  City  A  pays  90  percent  of  the  rebate 
amount  (S407.189)  to  the  United  States 
within  60  days  of  January  1.  1999. 

(iii)  Second  computation  date.  (A)  On  the 
next  required  computation  date.  January  1. 
2004.  the  future  value  of  the  payments  and 
receipts  is: 


Date 

Receipts 
(payments) 

FV  (7.0000 
percent) 

1/1/99  

S452.432 

$638,200 

Rebate  amount 
(1/01/04)  

638.200 

(B)  As  of  this  computation  date,  the  future 
value  of  the  payment  treated  as  made  on 
January  1.  1999.  is  S574.380,  which  equals  at 
least  90  percent  of  the  rebate  amount  as  of 
this  computation  date  ($638,200  x  0.9).  and 
thus  no  additional  rebate  payment  is  due  as 
of  this  date. 

(iv)  Final  computation  date.  (A)  On 
January  1.  2009.  City  A  redeems  all  the 
bonds,  and  thus  this  date  is  the  final 
computation  date.  The  future  value  of  the 
receipts  and  payments  as  of  this  date  is: 


Date 

Receipts 
(payments) 

FV  (7.0000 
percent) 

1/1/04  

1/1/09  

S638.200 
(1.000) 

S900.244 
(1,000) 

Rebate 
anrxjunt  (1/ 
01/09) 

899J244 

(B)  As  of  this  computation  date,  the  future 
value  of  the  pajinent  made  on  January  1, 
1999.  is  S810.220  and  thus  an  additional 
relwte  f)ayment  of  $89,024  is  due.  This 
pajTTient  reflects  the  future  value  of  the  10 
percent  unpaid  portion,  and  thus  would  not 
be  owed  had  the  issuer  paid  the  full  rebate 
amount  as  of  any  prior  computation  date. 

Example  2.  Calculation  and  payment  of 
rebate  for  a  variable  yield  Issue.  •  *  • 

(iii)  •  •  • 

(D)  If  the  yield  during  the  second 
computation  period  wer«.  instead,  7.0000 
percent,  the  retwte  amount  computed  as  of 
July  1, 1999,  would  be  $1,320,891.  The  future 
value  of  the  payment  made  on  July  1, 1999, 
would  be  $1,471,007.  and,  therefore.  City  B 
would  have  overpaid  the  rebate  amount  by 
$150,116. 
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Par.  3.  Section  1.148-10{d)  is 
a  ifiended  by  revising  the  ninth  and 
ti-tith  sentence  of  Example  1  ns  follows: 

§1.148-10    Antl-atouse  rules  and  authority 
d  Commissioner. 


Exai 


Examph  J.  •   *   •  The  Bank  iiott-  and  the 
1904  issue  have  different  prepajTnent  lenns 
The  City  does  not  reasonably  expect  to  treat 
prepayments  of  the  Bank  note  as  grass 
pro<:oeds  of  the  1994  i.ssue.  •   •   • 

Par.  4.  Section  I.149(e}-1  is  amended 
by  revising  paragraphs  (eK3)(i)  and 
(oK4)  as  follows: 

§1.1 49(e)-1  Information  reporting 
requirement  for  tax-exempt  bonds. 
•        •        •        •        • 

i(e)«   *   * 
(3)*    •    • 

(i)  Bond.  The  date  of  issue  of  a  bond 
IS  dotennined  under  §  1.150-1. 

* ,       *        •        •        • 

1(4)  Issue  price.  The  term  '"issue  price" 
has  the  same  meaning  given  the  tenn 
under  §1.1 48-1  (b). 
Cjnthia  E.  Grigsby, 

Chief.  Regulations  Unit.  As.<:islnnt  Chinf 
Counsel  (Corporate). 

|FR  Doc.  94-11219  Filed  5-6-94;  9:52  an)i 

BIUINQ  COOE  4830-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  55 

[FRl— 4883-9] 

Outer  Continental  Shelf  Air 
Regulations 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  finalizing  its  decision 
not  to  change  the  corresponding 
onshore  area  ("CX)A")  designations  for 
outer  continental  shelf  ('•OCS") 
platforms  Habitat,  Henry.  Hillhouse. 
Houchin,  Hogan.  and  Union  A,  B.  and 
C  (collectively,  the  "OCS  platforms"). 
This  decision  on  the  reconsideration 
proceeding  was  proposed  in  the  Federal 
Register  on  November  19,  1993. 
Pursuant  to  petitions  filed  by  Unocal 
and  Ventura,  the  reconsideration 
proceeding  was  convened  on  March  16. 
1993  to  determine  whether  the  COA  for 
the  OCS  platforms  should  be  changed  to 
the  Ventura  County  Air  Pollution 
Control  District  ("Ventura  County 
APCD  ■  or  "VCAPCD").  The  CJO\  for 
those  platforms  Is  currently  the  5>anta 
Rurbara  County  Air  Pollution  Control 


District  ("Santa  Barbara  County  APCD" 
or  "SBCAPCD")  as  established  in  the 
final  OCS  rule  promulgated  September 
4.  1992.  The  intended  effect  of  this 
document  is  to  Rnalize  the  designation 
of  the  Santa  Barbara  County  APCD  as 
the  COA  for  the  OCS  platforms  so  that 
the  sources  can  comply  with  the  OCS 
air  regulations  (40  CFR  part  55)  by  the 
September  4.  1994  compliance  date. 
EFFECTIVE  DATE:  This  action  is  effective 
on  Jmie  10,  1994. 

ADDRESSES:  Material  relevant  to  the 
COA  designations  for  the  OCS  platforms 
listed  above  can  be  found  in  EPA  docket 
A-91-76.  This  docket  is  available  for 
public  inspection  and  copying  at  the 
following  locations: 

U.S.  Environmental  Protection 
Agency,  Region  9.  Air  and  Toxics 
Division.  75  Hawthorne  Street.  San 
Francisco.  CA  94105. 

U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW.,  Washington. 
DC  20460. 

These  locations  are  open  to  the  public 
Monday  through  Friday.  9  a.m.  to  5 
p.m..  excluding  legal  holidays.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Rulemaking  Section 
(A-5-3).  Air  and  Toxics  Division.  75 
Hawthorne  Street,  San  Francisco.  CA 
94105.  (415)744-1197. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  Septembt^r  4,  1992.  EPA 
pronmlgated  the  OCS  rule  (40  CFR  part 
55)  in  the  Federal  Register  pursuant  to 
section  328  of  the  Clean  Air  Act  (the 
"Act").  (57  FR  40792).  The  OCS  rule 
established  requirements  to  control  air 
pollution  from  OCS  sources  in  order  to 
attain  and  maintain  Federal  and  state 
ambient  air  quality  standards  and  to 
comply  with  the  provisions  of  part  C  of 
title  I  of  the  Act.  The  rule  applies  to  all 
OCS  sources  located  offshore  of  the 
United  States  except  for  those  located  in 
the  Gulf  of  Mexico  west  of  87.5  degrees 
longitude.  The  Act  requires  new  OCS 
sources  (as  defined  in  section  111(a))  to 
comply  with  the  OCS  rule  immediately 
upon  promulgation,  and  existing 
sources  to  comply  24  months  thereafter, 
or  by  September  4.  1994. 

Pursuant  to  section  328.  the 
requirements  for  sources  located  within 
25  miles  of  a  state's  seaward  boundary 
must  be  the  same  as  would  be 
applicable  if  the  sources  were  located  in 
the  COA.  The  Administrator  designated 
the  nearest  onshore  area  ("NOA")  as  the 
COA  for  all  existing  and  proposed 
sources  offshore  of  California  in  the 


preamble  to  the  final  rule. '  If  an  area 
other  than  the  NOA  desires  to  become 
the  COA.  that  area  must  submit  a 
request  and  make  a  demonstration 
pursuant  to  40  CFR  55.5. 

On  November  2  and  3. 1992.  Union 
Chi  Company  of  California,  Pacific 
Operators.  Inc.  d.b.a.  Pacific  Operators 
Offshore.  Inc..  and  Texaco  Exploration 
and  Production  Inc.  (collectively. 
'Unocal")  and  the  Ventura  County 
APCD  filed  petitions  for  reconsideration 
with  EPA.  asking  EPA  to  reconsider  the 
COA  designations  for  the  OCS  platforms 
Hdbitat,  Henry.  Hillhouse,  Houchin, 
Hogan,  and  Union  A.  B,  and  C.  The 
Ventura  County  APCD  and  LJnocal  also 
filed  petitions  for  review  in  the  Courts 
of  Appeal  for  the  District  of  Columbia 
and  the  Ninth  Circuits,  but  these  cases 
have  been  stayed  pending  EPA's  review 
of  their  petitions  for  reconsideration.  ^ 

EPA  granted  the  parties'  requests  for 
reconsideration  on  March  16. 1993.  The 
parties  agreed  to  a  June  15. 1993 
deadline  for  the  submittal  of  a 
stringency  analysis  and  any  other 
relevant  data  by  the  Ventura  County 
APCD  and  the  Santa  Barbara  County 
APCD.  Rules  appUcable  to  OCS  sources 
that  were  already  adopted  by  both  the 
Ventura  and  Santa  Barbara  County 
.APCDs  as  of  September  4.  1992,  the  date 
of  the  OCS  rule  promulgation  and  the 
version  of  the  rule  to  which  the  petition 
pertains,  were  to  be  used  for  the 
stringency  comparison.  EPA  encouraged 
the  parties  to  work  together  to  reach 
consensus  on  as  many  issues  as 
possible.  The  Santa  Barbara  County 
APCD  agreed  to  submit  any  issues  and 
information  to  EPA  by  June  15,  as 
opposed  to  after  EPA's  proposal,  to 
facilitate  a  timely  resolution.  On  June 
15.  1993,  both  the  Ventura  County 
APCD  and  the  Santa  Barbara  APCD 
submitted  the  relevant  information  to 
EPA. 

Pursuant  to  §  55.5  (b).  the  chief 
executive  officer  of  an  APCD,  such  as 
the  Ventura  County  .APCD.  who  believes 
that  the  District  has  more  strinpi^^iit  air 
pollution  control  requirements  tlian  the 
NOA  for  a  proposed  OCS  souri  e,  may 
submit  a  request  to  EPA  for  the  APCD 


'  Tho  COA  de.s(gnaliuns  were  codifiml  on  Mdrcti 
lb.  IM3.  SBFR  14157. 

-•  V'pnf  ura  Countv  Air  Pollution  Control  District  v. 
r.S  EPA.  No.  «2-i572  (U.C  Cir.  Nov.  3.  19921; 
Vrntum  Counry-  Air  Pollution  Control  Distnct  v 
(•'.S  EPA.  No  S2-70730(9th  Cir  Nov  3.  19921: 
I  '/lion  Oil  Co  V.  (/  S  EP.y  Ua.  92-1570  (U.C  Cir 
Nov.  21.  1992):  Union  Oil  Co  v.  US.  EPA,  Ncv 
70727  (9th  Cir.  Nov.  3.  1992).  In  addition,  the  SanM 
Barbara  County  APCD  filed  a  petition  for  roviow  of 
the  CX'.S  rule  in  the  Coun  of  Appeals  for  the  Distriri 
of  Columbia.  Santa  barbara  County  Air  Pollution 
Control  District  v.  EPA.  No.  92-1569  (U.C  Cir  Nov. 
2.  1992).  and  intervened  in  the  four  l.'nocal  and 
Vi^nliira  Countv  APCD  actions. 
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to  be  designated  as  the  COA.  The 
Ventura  County  APCD  submitted  such  a 
request  for  the  OGS  platfonns  at  issue. 
In  order  to  substantiate  its  rt^quost,  the 
Vontura  County  AI'CD,  not  being  the 
^'0.^,  must  make  a  demonstration  that: 
(1)  The  Ventura  County  APCU  has  more 
stringent  requirements  with  rrspect  to 
the  control  and  abatement  of  air 
pollution  than  the  Santa  Barbara  County 
ARCD.  (2)  the  emissions  from  the  OCS 
platforms  are  or  would  be  transported  to 
the  Ventura  County  APCD;  and  (3)  the 
transported  emissions  would  affw:t  the 
Ventura  County  APCD's  effort  to  attain 
or  maintain  a  Federal  or  state  ambiont 
air  quality  standard  or  to  comply  with 
the  requirements  of  part  C  of  title  I  of 
the  Act,  taking  into  account  the  effect  of 
air  pollution  control  requirements  that 
would  be  imposed  if  the  Santa  Barbara 
County  APCD  were  designated  as  the 
COA.  §  55.5(bK2). 

EPA  examined  the  material  submitted 
by  the  Ventura  County  APCD  and  the 
Santa  Barbara  County  APCD  regarding 
EPA's  COA  designation  for  the  OCS 
platforms  at  issue.  The  submittal  was 
evaluated  on  a  rule  by  rule  basis 
comparing  the  rules'  requirements, 
standards,  and  exemptions.  A  copy  of 
this  evaluation  is  contained  in  the 
Technical  Support  Document  (TSD) 
dated  September  24,  1993.  In  respon.se 
to  comments,  EPA  has  prepared  a 
supplement  to  the  TSD  dated  February 
23,  1994.  After  review  of  the  submitted 
analyses,  EPA  determined  that  Ventura 
County  did  not  demonstrate  that  the 
Ventura  County  APCD's  requirements 
are  more  stringent  with  respect  to  the 
control  of  air  pollutants  than  those  of 
the  Santa  Barbara  County  APCD.  For 
this  reason,  EPA  is  finalizing  the 
decision  not  to  change  the  OCS  platform 
COA  designations. 

Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  the  proposed  action  to  deny 
Ventura  APCD's  request  to  be 
designated  the  COA.  58  FR  61041.  EPA 
received  romments  from  the  Ventura 
County  APCD,  the  Santa  Barbara  County 
APCD]  Pacific  Operators  Offshore,  Inc. 
and  Unocal.  These  comments  and  the 
responses  are  summarized  below: 

1.  Ground  Rules  To  Be  Used  for  the 
Stringency  Analysis 

1-1.  Comment:  EPA  violated  and 
ignored  its  own  established  ground 
rules  for  the  stringency  determination 
by  relying  on  Santa  Barbara's 
interpretation  of  Rule  331.  EPA 
established  ground  rules  for  the 
stringency  analysis  that  among  other 
things  established  the  requirement  that 
actual  rule  language  must  be  used  to 


determine  which  agencies'  rules  would 
rusult  in  greater  emission  reductions. 
and  that  innovative  interprotalions 
would  not  be  allowed. 

Response:  EPA  disagrees  lliat  it 
violated  established  ground  rult:s  for  the 
analysis.  EPA  estahlish'jd  the  foHdwing 
rr:quirements  for  the  reconsideration 
proceedings:  (1)  The  criteria  outlined  in 
40  CFR  55. .5  must  be  used;  and  (2)  the 
date  of  September  4,  1992  shoiJii  be 
used  for  rule  comparisons. 

Section  55.5  statos  that  the  area 
requesting  to  be  designated  the  COA  in 
place  of  the  NO.\  mast  demonstrate 
that: 

a.  The  area  has  more  stringent 
requirements  with  respect  to  the  control 
and  abatement  of  air  pollution  than  the 
NOA; 

b.  The  emissions  from  the  source  are 
or  would  be  transported  to  the 
requesting  area;  and 

c.  The  transported  emissions  would 
affect  the  requesting  area's  efforts  to 
attain  or  maintain  a  Federal  or  state 
ambient  air  quality  standard  or  to 
comply  with  the  requirements  of  part  C 
of  title  I  of  the  Act,  taking  into  account 
the  effect  of  air  pollution  control 
requirements  that  would  be  imposed  if 
the  NOA  were  designated  as  the  COA. 

At  the  request  of  the  Ventura  County 
APCD,  EPA  Region  9  hosted  a  meeting 
of  interested  parties  on  March  4,  1993. 
EPA  reiterated  at  that  time  the  3 
regulatory  criteria  of  §55.5  that  Ventura 
County  must  meet  to  have  the  Ventura 
County  APCD  designated  the  COA  for 
the  eight  (8)  platforms  in  question. 
Other  issues  discussed  included: 

(1)  The  rules  to  be  evaluated  in  the 
stringency  comparison  would  be  those 
adopted  by  the  Districts  as  of  September 
4, 1992  (the  rules  actually  on  the  books 
at  the  time  of  promulgation).  EPA  did 
not  impose  any  requirements  that 
limited  the  stringency  analysis  to  a 
rule's  "actual  language"  and  the  issue  of 
regulatory  interpretation  was  not 
discussed. 

(2)  The  inclusion/exclusion  of 
modifications,  proposed  modifications, 
and  future/hypothesized  modifications 
was  discussed. 

(3)  Ventura  Coimty  and  Santa  Barbara 
County  APCDs  were  to  reach  an 
agreement  on  workable  emission  factors. 

(4)  A  schedule  was  discussed  for 
gathering  and  submitting  the  necessary 
information  for  the  reconside.ration. 

In  conclusion,  EPA  set  only  2  "ground 
niles":  the  criteria  of  40  CFR  55.5  must 
be  used,  and  rules  adopted  by  the 
Districts  as  of  September  4,  1992  should 
be  compared.  There  was  no  requirement 
limiting  the  stringency  analysis  to  a 
rule's  actual  language. 


1-2.  Comment:  EPA  selected  a  cut  off 
date  for  rule  comparison  which 
coincided  with  the  promulgaticm  of  the 
final  rule.  September  4,  1992.  By  fixing 
this  date  instead  of  the  December  5, 
1991  promulgation  of  the  proposed  rule 
additional  Santa  Barbara  County  rules 
qualified  for  inclusion  in  the  stringency 
-analysis. 

Response:  The  parties  asked  EP.^ 
which  date  should  be  used  for  the 
stringency  analysis.  EPA  set  September 
4,  19'j2.  "This  date  was  not  chosen  to 
iiiclude  or  exclude  spec;ific  rules  but 
rither  was  chosen  becau-.e  it  was  the 
date  of  promulgation  of  the  final  OCS 
rule.  Neither  party  objected  to  thnt  date 
at  the  time  it  was  selected.  If  the 
December  5.  1991  date  had  bof^n  chosen, 
the  following  rule  revisions  from  both 
districts  would  not  have  been  included: 

SDCAPCD: 
Ku!e  331,  Fugitiv  Emissions  !nspe<  tion  and 

M.iinteiian(e  (Adopted  12/10'91) 
R.ile  333,  Control  of  Emissions  from 

Reciprocating  Internal  Combustion 

Ei.j;ii>es  (Ailoplcd  i::/10/91) 
VCAPCD: 
Ku!e  71.1.  Crudt!  Oil  ProduF.tion  and 

Separation  (Adopted  6/16/02) 
Rule  74  10,  Components  at  Crude  Oil  and 

Natural  Gas  Production  Professing 

Facilities  (Adopted  6.'16/92) 

2.  Quantification  of  Emissions 

2-1.  Comment:  EPA  failed  to  quantify 
emissions  reductions.  The  basis  of 
EPA's  analysis  is  simply  a  rule  by  rule 
comparison  between  the  Santa  Barbara 
and  Ventura  County  rules,  versus  an 
analysis  on  a  platform  by  platform  basis 
that  shows  actual  emission  reductions. 

Response:  Neither  section  328  of  the 
Act  nor  40  CFR  55.5  requires  EPA  to 
specifically  quantify  emission 
reductions.  Pursuant  to  40  CFR  55.5, 
VCAPCD  had  to  demonstrate  that;  (1)  It 
had  more  stringent  air  pollution 
requirements  than  SBCAPCD;  (2)  the 
emissions  from  the  source  are  or  would 
be  transported  to  VCAPCD;  and  (3)  the 
transported  emissions  would  affect  the 
VCAPCD's  effort  to  attain  or  maintain  a 
Federal  or  state  ambient  air  quality 
standard  or  to  comply  w  ith  the 
requirements  of  part  C  of  title  I  of  the 
Act.  taking  into  account  the  effect  of  air 
pollution  control  requirements  that 
would  be  imposed  if  the  NOA  were 
designated  as  the  COA. 

EPA  received  a  stringency  analvsis 
from  VCAPCD  and  SBCAPCD,  and 
reviewed  both  of  the  submittals  in 
detail,  .\ftor  review  of  the  Districts' 
submittals,  EPA  conducted  an 
independent  rule  analysis  that 
compared  the  rules'  standards, 
requirements,  and  exemptions  to 
dstermine  if  VCAPCD's  requirements 
were  m.ore  stringent  than  SBC\PCD. 
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EPA  also  requested  SBCAPCD  to  submit 
additional  information  on  its  Rule  331. 
and  provided  VCAPCD  an  opportunity 
to  also  submit  additional  information  on 
SBCAPCD  Rule  331.  Based  on  its 
independent  rule  analysis.  EPA 
concluded  that  for  all  the  requirements 
found  to  be  applicable  by  VCAPCD, 
iiono  were  more  stringent  than  the 
SBCAPCD.  As  a  result  of  EPA "s 
conclusion  that  VCAPCD's  requirements 
were  not  more  stringent,  it  was  not 
niicessary  in  this  case  for  EPA  to 
qi^^ntify  emission  reductions  at  each 
platform. 

2-2.  Comment:  EPA  did  not  quantify 
emission  differences  in  real  terms 
between  the  districts"  fugitive  emissions 
and  architectural  coatings  rules. 

ftesponse:  As  stated  above,  because 
EPA  found  the  VCAPCD's  rules  were 
not  more  stringent  than  SBCAPCD's 
rules  when  comparing  each  element  of 
the  rules,  a  further  quantitative  analysis 
was  not  required.  A  detailed  analysis  of 
both  Districts'  fugitive  emissions  rules  is 
included  in  the  TSD.  In  response  to 
comments,  EPA  again  reviewed  the 
exemption  provisions  of  the  Districts' 
fugitive  emissions  rules  and  concluded 
that  VCAPCD's  inspection  requirements, 
leak  thresholds,  and  exemptions  are  not 
m(|re  stringent  than  SBCAPCD's  fugitive 
emission  rule.  Therefore,  VCAPCD's 
rulje  would  not  have  resulted  in  greater 
reductions. 

VCAPCD's  analysis  found  that  there  is 
no  difference  in  the  Districts' 
architectural  coatings  rules.  Although 
EPA's  rule  comparison  showed  the  rules 
are  substantiallly  similar,  SBCAPCD  has 
lower  limits  for  some  coatings.  Based  on 
this  analysis,  EPA  properly  determined 
ihajt  the  VCAPCD  rules  are  not  more 
stringent.  EPA  did  not  need  to  quantify 
thej  difference  in  reductions  to  make  that 
detprmination. 

3.  Santa  Barbara  County  APCD  Rule 
33:f~Fugitive  Emissions  Inspection  and 
Mdintenance 

3-1.  Comment:  EPA  erred  in  adopting 
Santa  Barbara's  administrative 
interpretation  of  the  scope  of  the 
application  of  Rule  331,  Fugitive 
Emissions  Inspection  and  Maintenance. 

Hesponse:  EPA  received  opposing 
interpretations  of  SBCAPCD's  rule  331 
in  the  initial  analyses  submitted  by  the 
Disbicts.  First,  VCAPCD  contended  that 
SBCAPCD's  Rule  331  does  not  cover 
venting  of  emissions:  and  second, 
SB(f  APCD  interpreted  its  rule  to  cover 
venltlng.  EPA  requested  that  SBCAPCD 
supjport  its  interpretation,  and  on 
August  30,  1993,  the  Santa  Barbara 
County  Counsel  submitted  an 
interpretation  of  Rule  331  on  behalf  of 
the  SBCAPCD.  On  September  9,  1993. 


the  Ventura  County  Counsel  submitted 
a  different  interpretation  of  the  rule  on 
behalf  of  the  VCAPCD.  After  careful 
consideration  of  the  two  positions,  EPA 
determined  that  SBCAPCD's 
interpretation  of  its  own  rule  was 
reasonable  and  consistent  with  the  Act, 
and  therefore,  concluded  that  deference 
to  Santa  Barbara's  reasonable 
interpretation  of  its  own  rule  was 
appropriate. 

3-2.  Comment:  The  TSD  failed  to 
mention  the  letter  from  Ventura  County 
Counsel  on  behalf  of  the  Ventura 
County  APCD,  e.xplaining  why  EPA 
should  not  and  need  not  follow  Santa 
Barbara's  interpretation. 

Response:  Failure  to  mention  Ventura 
County  Counsel's  letter  in  the  TSD  was 
simply  an  oversight.  It  was,  however, 
included  in  the  docket  upon  its  receipt. 
Moreover,  as  stated  above,  EPA 
carefully  reviewed  the  letter  from 
Ventura  County  Counsel.  EPA  decided 
to  defer  to  SBCAPCD's  interpretation  of 
Rule  331  because  it  was  consistent  with 
the  language  of  the  rule  and  the  Act,  and 
was  a  reasonable  interpretation. 

3-3.  Comment:  If  Rule  331  has  the 
ability  to  regulate  venting  as  claimed  by 
Santa  Barbara  County  Counsel,  why  is 
the  SBCAPCD  currently  seeking  the 
adoption  of  Rule  325  (which  states 
"emissions  of  produced  gas  shall  be 
controlled  at  all  times")? 

Response:  EPA  does  not  know  the 
District's  intentions.  However,  Federal, 
state,  and  local  agencies  often  revise 
existing  rules  and  adopt  new  provisions 
to  clarif>'  the  intent  of  the  existing  rules. 
In  any  event,  the  critical  issue  is 
whether  VCAPCD  has  shown  that  its 
rules  are  more  stringent  than 
SBCAPCD's  rules.  Based  on  EPA's 
analysis,  as  reflected  in  the  response  to 
comments.  VCAPCD  did  not  make  such 
a  showing. 

3-4.  Comment:  In  EPA's  TSD,  EPA 
concludes  that  VCAPCD's  exemption 
provisions  in  its  fugitive  emissions  rule 
appear  to  be  more  stringent  than 
SBCAPCD's  rule  exemption 
requirements  (i.e.  the  VCAPCD 
provision  would  result  in  greater 
emission  reductions).  This  is  not  the 
case.  SBCAPCD's  fugitive  emissions  rule 
allows  fewer  components  to  be  exempt 
than  Ventura's  rule.  In  addition, 
exempted  components  are  still  subject 
to  other  control  requirements  of 
SBCAPCD  Rule  331  (e.g.,  capping  of 
open-ended  lines,  repair  of  leakers,  leak 
threshold  requirements)  while 
components  exempted  under  Ventura 
Rule  74.10  are  exempted  from  all  rule 
requirements. 

Response:  The  commenter  is  correct. 
The  TSD  should  have  read  that 
VCAPCD's  rule's  exemption 


requirements  do  not  appear  to  be  more 
stringent  than  the  provisions  in 
SBCAPCD's  rule.  The  supplemental 
TSD  has  been  revised  to  reflect  this 
correction. VCAPCD's  rule's  exemption 
requirements  do  not  control  as  many 
components  and  thus  are  not  more 
stringent  than  the  provisions  in 
SBCAPCD's  rule. 
VCAPCD's  Rule  74.10  exempts: 

(1)  Components,  not  at  natural  gas 
processing  plants,  with  gaseous  streams 
with  ROC  concentrations  of  12%  by 
weight  or  less. 

(2)  Any  component  at  a  natural  gas 
processing  plant  with  gaseous  streams 
with  ROC  concentrations,  less  the 
ethane  concentration,  equal  to  or  less 
than  1%  by  weight. 

(3)  Components,  except  for 
components  at  natural  gas  processing 
plants,  in  liquid  service,  with  ROC 
concentrations  of  12%  bv  weight  or  less. 

SBCAPCD's  Rule  331  exempts: 

(1)  Components  exclusively  handling 
natural  gas.  (Natural  gas  by  the  District's 
rule  definition  is  a  mixture  of  gaseous 
hydrocarbons,  with  at  least  80  percent 
methane,  and  less  than  one  percent  of 
ROC.  on  a  weight  basis,  excluding 
ethane,  determined  according  to 
specified  test  methods.)  . 

(2)  Components  buried  below  ground. 

(3)  One-half  inch  and  smaller 
stainless  steel  tube  fittings  which  have 
been  determined  to  be  leak-free  by  the 
Control  Officer  based  on  an  initial 
inspection  in  accordance  with  the  test 
method  section. 

3-5.  Comment:  TTie  exemption 
element  of  the  fugitive  emission  rules 
may  be  the  most  significant  element  of 
the  rule  since  that  determines  whether 
the  rules  apply  at  all. 

Response:  As  stated  and  outlined 
above,  the  exemptions  in  both  Districts' 
fugitive  emissions  rules  were 
thoroughly  evaluated. 

3.6.  Comment:  EPA  seemingly  gives 
the  edge  to  Santa  Barbara's  fugitive 
hydrocarbon  emission  rule  even  though 
Ventura's  rule  results  in  a  greater 
reduction  of  approx.  67  tons  per 
year  (t/y)  ROC  (reactive  organic 

compounds). 

Hesponse:  The  commenter  misstates 
the  conclusion  of  VCAPCD's  stringency 
submittal.  The  67  t/y  difference  was  not 
based  on  this  one  rule:  rather  the 
VCAPCD  stringency  submittal  contained 
a  comparative  analysis  of  all  VCAPCD 
and  SBCAPCD  requirements  and  stated 
that  application  of  all  of  VCAPCD's 
rules  would  result  in  a  reduction  of  67 
t/y  m.ore  than  application  of  the 
SBCAPCD  rules.  However,  when 
evaluating  individual  rules  such  as 
VCAPCD's  fugitive  emissions  rule 
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against  SBCAPOD's  fugitive  emissions 
rule,  EPA  concluded  that  SBCAPCDs 
rule  has  more  stringent  requirements  for 
inspection  practices,  leak  thresholds, 
and  exemptions,  and  would  not  result 
in  less  emission  reductions  than 
VCAPCDs  rule. 

4.  Marine  Loading  Rule 

4-1.  Comment:  EPA  neglected  to 
recognize  that  the  difference  in  VOC 
emission  reductions  caused  by  the 
difference  between  Ventura  and  Santa 
Barbara  marine  vessel  loading 
requirements  is  insignificant  (0.07  tons 
per  year)  when  compared  to  the  overall 
difference  in  VOC  emissions  found 
when  all  Ventura  and  Santa  Barbara 
requirements  are  compared  (67.4  tons 
per  year). 

4-2.  Comment:  A  simplistic 
comparison  of  rule  language  will  bias 
the  results  if  equal  weight  is  given  to 
both  insignificant  and  significant  rules. 
EPA  apparently  gives  Santa  Barbara  full 
credit  for  having  a  marine  loading  rule 
in  place,  yet  the  rule  only  results  in  a 
reduction  of  0.07  t/y  ROC. 

Response:  EPA  evaluated  the  marine 
vessel  loading  requirements  because 
VCAPCD  included  a  review  of  those 
requirements  in  the  stringency  analysis. 
EPA  analyzed  all  rules  submitted  to  it 
by  VCAPCD  and  SBCAPCD.  If  this 
requirement  and  the  reductions  from 
this  requirement  are  not  significant, 
VCAPCD  could  have  omitted  it  from  its 
stringency  analysis. 

According  to  VCAPCD's  analysis,  a 
marine  loading  rule  would  apply  to  OCS 
sources.  Moreover.  SBCAPCD  has  a 
marine  loading  rule  but  VCAPCD  does 
not.  EPA's  evaluation  showed  that 
SBCAPCD's  marine  loading  rule  did 
apply  to  OCS  sources  and  VCAPCD  did 
not  have  a  marine  loading  rule. 
Therefore,  for  sources  subject  to  the 
marine  loading  rule,  VCAPCD's 
requirements  are  not  more  stringent. 

As  stated  in  response  to  comment  2- 
1.  EPA  did  not  attach  "credit"  or 
"weight"  to  the  rules.  The  analyses 
submitted  by  both  VCAPCD  and 
SBCAPCD  were  reviewed  in  detail  by 
comparing  the  rules'  standards, 
requirements,  and  exemptions,  which 
allowed  EP.\  to  determine  which 
District's  requirements  are  more 
stringent.  Since  EPA  determined  that 
none  of  Ventura's  rules  evaluated  were 
more  stringent,  there  was  no  need  to 
assign  credit  or  weight  to  the  rules. 

5.  Oil  Drilling  Operations 

5-1.  Comment:  EPA  disregarded 
Ventura's  appUcation  of  its  oilfield 
drilling  requirements  to  drilling  engines 
while  they  are  being  used  for  operations 
that  are  not  specifically  listed  in  the 


rule's  definition  of  "Drilling 
Operations." 

Response:  EPA  has  re-evaluated  this 
issue  by  consulting  with  VCAPCD, 
Texaco,  and  Pacific  Operators  Offshore, 
Inc.  on  the  type  of  drilling  rigs  on 
platforms  Habitat,  Hogan,  and  Houchin. 
After  consultation  and  review  of  the 
types  of  drilling  rigs  on  the  platforms, 
EPA  concluded  that  the  drilling  rigs  in 
question  were  defined  as  vehicular  rigs 
and  would  not  be  subject  to  VCAPCD 
Rule  74.16  by  definition. 

5-2.  EPA  gives  Santa  Barbara  full 
credit  for  a  stricter  architectural  coating 
rule  without  investigating  if  such 
coatings  are  actually  used,  yet  denies 
Ventura  credit  for  a  more  restrictive 
diescl  internal  combustion  (I.C)  engine 
rule  because,  in  EPA's  opinion,  there  are 
currently  no  drilling  activities  offshore 
which  could  be  regulated  under 
Ventura's  rule.  In  our  opinion,  this 
biased  mistreatment  demonstrates  tho 
need  to  return  to  a  quantification 
method  of  comparing  rules. 

Response:  There  was  no  "biased 
mistreatment."  EP.A  evaluated  all  the 
information  contained  in  VCAPCD's 
stringency  analysis.  First,  the 
architectural  coatings  rule  was  listed  in 
VCAPCD's  analysis  as  an  applicable 
requirement.  EPA  reviewed  that 
requirement  and  determined  that 
although  VCAPCD's  stringency  analysis 
stated  VC\PCD  and  SBCAPCD  rales  are 
equivalent,  SBCAPCD's  rule  has  lower 
limits  for  some  coatings. 

Second,  the  Stationary  Internal 
Combustion  Engines  rule  and  Oilfield 
Drilling  Operations  rule  were  listed  in 
VCAPCD's  analysis  as  applicable 
requirements.  EPA  reviewed  the 
requirements  and  determined  that  the 
Stationary  I.C.  Engines  rule  does  apply 
but  the  Oilfield  Drilling  Operations  rule 
did  not  apply.  VCAPCD's  analysis  listed 
two  rules  applicable  to  diesel  I.C. 
engines:  a)  74.9,  Stationary  Internal 
Combustion  Engines  and  b)  74.16. 
Oilfield  Drilling  Operations. 

According  to  VCAPCD's  analysis. 
Rule  74.9  does  not  set  emission  limits 
for  diesel  engines  (non-dri!ling),  while 
SBCAPCD's  Rule  333  (ConL-ol  of 
Emissions  from  Reciprocating  Internal 
Combustion  Engines)  limits  NOx 
emissions  from  diesel  engines  (non- 
drilling)  to  797  ppmV  (corrected  to  15% 
oxygen).  All  other  requirements  in  the 
rules  are-equivalent. 

VCAPCD's  analysis  also  states  that  if 
Rule  74. IG  (Oilfield  Drilling  Operations) 
was  applied,  greater  reductions  would 
be  achieved  when  compared  to 
SBCAPCD's  Rule  333.  VCAPCD's 
analysis  asserted  that  two  engines  on 
platform  Habitat  (Texaco),  one  engine 
on  Hogan  (Pacific  Operators  Offshore, 


fnc),  and  one  engine  on  Houchin 
Pacific  Operators  Offshore,  Inc.)  would 
be  subject  to  the  rule.  Again,  after 
consultation  with  VCAPCD,  Texaco,  and 
Pacific  Operators,  Inc.,  EPA  determined 
that  by  definition  these  engines  on 
Habitat,  Hogan,  and  Houchin  would  not 
be  subject  to  Rule  74.16. 

In  conclusion,  VCAPCD  does  not  have 
a  more  restrictive  diesel  I.C  engine  rule 
because: 

0)  For  Oilfield  Drilling  Operations, 
VCAPCD's  Rule  74.16  does  not  apply  to 
the  drilling  engines  on  the  three 
platfonns;  and 

(2)  For  stationary  I.C.  engines, 
VCAPCDs  Rule  74.9  does  not  set  limits 
for  non-drilling  diesel  engines  and  the 
other  requirements  of  the  rule  are 
equivalent  to  SBCAPCD's  Rule  333. 

6.  Other 

6-1.  Comment:  EPA  disregarded 
Ventura's  submittal  regarding  the 
relative  stringency  of  the  districts'  New 
Source  Review  (NSR)  rules-rules  that 
could  generate  significant  emission 
reductions. 

Response:  TPA  did  not  disregard 
VC\PCD's  submittal.  In  fact,  VCAPCD 
stated  in  its  submittal  that  no  major 
projects  are  budgeted  at  this  lime  on  the 
platforms  and  the  future  difference  in 
emissions  caused  by  the  difference 
between  the  NSR  requirements  of 
VCAPCD  and  SBCAPCD  cannot  be 
quantified.  In  addition  to  the  fact  that 
these  rules  do  not  appear  to  be 
applicable  in  the  near  future,  it  would 
be  very  difficult  to  determine  tho 
relative  stringency  of  NSR  rules.  NSR 
rules  do  not  involve  specific  limitatioub 
or  standards,  but  are  applied  on  a  case 
by  case  basis.  Based  on  this  information, 
EPA  did  not  review  ihe  requirements  of 
the  NSR  rules. 

6-2.  Comment:  The  decision  proposed 
in  the  November  19,  1993  notice  of 
proposed  rulemaking  seems  not  to  be 
based  on  sound  scientific  or  technical 
analysis. 

R<'sponse:  EPA's  decision  was  based 
on  a  detailed  technical  analysis  of  the 
VCAPCD  and  SBCAPCD  rule 
requirements,  which  is  set  forth  in  the 
TSD,  and  additional  analysis  in 
response  to  comments  to  the  proposed 
action  to  deny  VCAPCD's  request  to  be 
designated  the  COA  for  the  OCS 
platfonns. 

6-3.  Comment:  EPA's  decision  will 
cause  a  dual  agency  jurisdiction  for 
Pacific  Operators  Offshore,  Inc. 
facilities,  with  the  onshore  plant  being 
regulated  by  Ventiua  County,  and  the 
offshore  platforms  being  regulated  by 
Santa  Barbara  County.  EPA  should  not 
financially  damage  a  small  business 
operator,  further  weaken  the  local  and 
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California  economies,  and  further 
increase  U.S.  dependency  on  foreign  oil, 
regarding  an  issue  that  has  little  or  no 
air  quality  impact  on  the  county  EPA  is 
currently  designating  as  the  COA. 

Response:  In  determining  the  COA  for 
the  DCS  platforms,  EPA  followed  the 
requirements  of  section  328  of  the  Act 
and. 40  CFR  55.5.  The  Act  addressed 
onjjl  air  quality  concerns  with  regard  to 
redesignation  of  a  COA  for  an  OCS 
source,  and  not  the  relationship  to 
onshore  facilities.  Many  companies 
onshore  also  have  faciUties  in  muhiple 
locations,  thereby  having  to  comply 
with  different  local  requirements. 

6-4.  Comment:  Santa  Barbara's  overall 
enforcement  capabilities  have  recently 
boon  questioned  by  David  Howekamp. 
Director,  Air  &  Toxics  Div.  of  EPA  in  a 
letter  dated  June  11, 1993. 

Response:  This  issue  has  no  bearing 
on  the  stringency  analysis.  The 
reference  correspondence  was  in 
response  to  the  District's  proposed 
reorganization  plans.  EPA  expressed 
concern  that  the  reorganization  might 
jeopardize  the  District's  ability  to 
comply  with  the  Federal  law  due  to  a 
possible  reduction  in  staff  and 
resources.  The  letter  did  not  reflect  any 
specific  allegations  of  current  failure  to 
enforce  in  Santa  Barbara  County. 
However,  if  a  District  fails  to  enforce  the 
requirements  of  the  Act,  EPA  has  the 
authority  to  take  independent 
enforcement  action. 

EPA  Action 

EPA  has  evaluated  the  comments 
received  and  is  reaffirming  the 
following  OCS  platform  COA 
designations  as  provided  in  the  final 
rule.  The  designated  COA  shall  remain 
the  COA  for  the  lifetime  of  each  source: 
Platfonn  A:  Santa  Barbara  County  Air 

Pollution  Control  District 
Platform  B:  Santa  Barbara  County  Air 

Pollution  Control  District 
Platlorm  C:  Santa  Barbara  County  Air 

Pollution  Control  District 
Platform  Habitat:  Santa  Barbara  County  Air 

Pollution  Control  District 
Platform  Henry:  Santa  Barbara  County  Air 

Pollution  Control  District 
Platform  Hillhouse:  Santa  Barbara  County  Air 

Pollution  Control  District 
Platform  Hogan:  Santa  Barbara  County  Air 

pollution  Control  District 
Platform  Houchin:  Santa  Barbara  County  Air 

Pollution  Control  District 

List  of  Subjects  in  40  CFR  Part  55 

Environmental  protection. 
Administrative  practice  and  procedures, 
Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Nitrogen  oxides.  Outer 
continental  shelf.  Ozone.  Particulate 


matter.  Permits,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Authority:  Section  328  of  the  Clean  Air  Act 
(42  U.S.C.  7627). 

Dated:  May  4,  1994. 

Carol  M .  Browner, 

Administrator. 

[FR  Doc.  94-11468  Filed  5-10-94;  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


44  CFR  Pari  206 
RIN  3067-AC23 

Disaster  Assistance;  Hazard  Mitigation 
and  Relocation  Assistance 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 


SUMMARY:  This  interim  rule  increases 
the  Federal  share  for  eligible  hazard 
mitigation  and  relocation  assistance 
projects  from  a  maximum  of  50  percent 
to  75  percent,  increases  the  total  amount 
of  grant  assistance  available  for  each 
disaster,  and  places  restrictions  on 
property  acquisition  and  relocation 
projects.  The  intent  of  the  changes  is  to 
carry  out  the  Hazard  Mitigation  and 
Relocation  Assistance  Act  of  1993, 
which  provides  new  flexibility  in 
hazard  mitigation  and  relocation 
assistance  to  States. 

EFFECTIVE  DATE:  May  11,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  Chief,  Program 
Implementation  Division,  room  417,  500 
C  Street  SVV.,  Washington,  DC  20472, 
(202) 646-3619. 

SUPPLEMENTARY  INFORMATION:  The 
President  signed  the  Hazard  Mitigation 
and  Relocation  Assistance  Act  (the  Act). 
Pub.  L.  103-181.  on  December  3,  1993. 
The  Act  amends  Section  404  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (Stafford 
Act).  42  U.S.C.  5170c,  to  increase  the 
Federal  contribution  to  75  percent,  to 
increase  the  limit  on  Federal 
expenditures,  and  to  place  restrictions 
on  property  acquisition  and  relocation 
project  grants.  This  interim  rule  amends 
44  CFR  part  206  to  implement  the  Act. 
We  amend  the  definition  of  grant  to 
include  the  newly  established  limit  on 
the  total  grant  award.  The  Act  states  that 
the  grant  award  for  hazard  mitigation 
shall  not  exceed  15  percent  of  the  total 
estimated  Federal  grant  assistance 
(excluding  administrative  costs) 
provided  under  the  Stafford  Act.  Grant 
assistance  is  available  under  Sections 


403. 406.  407,  408.  410.  411.  416.  and 
601  of  the  Stafford  Act.  FEMA  will 
estimate  the  amount  of  assistance 
provided  under  these  sections  based  on 
available  data  summarized  in  the 
damage  survey  reports  and  the  Disaster 
Management  and  Projections  report. 
FEMA  will  include  in  this  total  the  cost 
of  mission  assignments  to  other  agencies 
that  provide  functions  that  would 
normally  be  funded  as  grant  assistance. 
The  Act  increases  from  50  percent  to 
75  percent  the  maximum  Federal 
contribution  of  the  cost  of  hazard 
mitigation  measures,  andincreases  total 
grant  awards  from  10  percent  of  Section 
406  to  15  percent  of  the  total  estimated 
Federal  assistance  under  the  Stafford 
Act. 

Under  the  ,\ct,  FEMA  must  restrict 
the  eligibility  of  projects  involving 
property  acquisition  and  relocation 
assistance  for  property  owners  and 
structures.  An  eligible  applicant  must 
enter  an  agreement  with  the  Director  of 
FEMA  that  provides  assurances  that  the 
property  will  be  dedicated  and 
maintained  in  perpetuity  for  uses 
compatible  with  open  space, 
recreational,  or  wetlands  management 
practices,  and  no  future  Federal  disaster 
assistance  in  any  form  will  be  sought  or 
given  with  respect  to  the  property.  No 
structures  can  be  built  on  these 
properties  unless  they  are  public 
facilities  and  functionally  related  to 
open  space  usage  and  are  open  on  all 
sides,  or  are  rest  rooms. 

The  Director  may  approve  other 
structures,  in  writing  and  before 
construction  begins.  The  Director's 
approval  will  be  granted  rarely,  and 
when  granted,  buildings  must  be 
compatible  with  open  space, 
recreational,  or  wetlands  management 
practices  and  be  in  accordance  with 
sound  floodplain  management. 

The  Act  makes  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970 
inapplicable  to  properties  damaged  by 
flooding  during  the  1993  Midwest 
Floods  when  certain  conditions  are  met. 
We  define  the  conditions  under  which 
acquisition  of  certain  properties  in  nine 
midwestem  States  is  not  subject  to  the 
Uniform  Relocation  Act.  The  intent  and 
effect  of  this  provision  is  to  simplify  and 
speed  the  acquisition  and  relocation 
process  in  the  nine  States  severely 
affected  by  the  Midwest  Floods  of  1993. 

National  Environmental  Policy  Act 

This  rule  is  excluded  from  the 
requirements  of  44  CFR  part  10. 
Environmental  Consideration.  No 
environmental  assessment  has  been 
prepared. 
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Executive  Order  12866,  Regulatory 
Planning  and  Review 

Promulgation  of  this  inlerirn  rule  is 
required  by  statute,  42  U.S.C.  5170(c). 
which  also  specifies  the  regulatory 
approach  taken  in  the  proposed  rule.  To 
Ihe  extent  possible  under  the  statutory 
requirements  of  42  U.S.C.  5170(c),  this 
proposed  rule  adheres  to  tlie  principles 
of  regulation  as  set  forth  in  this 
Executive  Order. 

Paperwork  Reduction  Act 

Tliis  rule  does  not  involve  any 
collection  of  information  for  the 
purposes  of  the  Paperwork  Reduction 
Act. 

Executive  Order  12612,  Federalism 

In  promulgating  this  rule,  FEMA  has 
considered  the  President's  Executive 
Order  12612  on  Federalism.  This  rule 
makes  no  changes  in  the  division  of 
governmental  responsibilities  between 
the  Federal  government  and  the  States. 
Grant  administration  procedures  imder 
44  CFR  Part  13,  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,  remain  the  same. 
No  Federalism  assessment  has  been 
prepared. 

Executive  Order  12778,  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  Civil  Justice  Reform,  dated 
October  25, 1991,  3  CFR,  1991  Comp., 
p.  359. 

List  of  Subjects  in  44  CFR  Pari  206 

Administrative  practice  and 
procedure.  Community  facilities, 
Disaster  Assistance,  Grant  programs- 
housing  and  community  development, 
Housing,  Natural  resources. 

Accordingly,  44  CFR  part  206  is 
amended  as  follows: 

1.  The  authority  citation  for  part  206 
continues  to  read  as  follows: 

Authority:  The  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act,  42 
U.S.C  5121  et  seq.;  Reorganization  Plan  No. 
3  of  1978.  5  U.S.C  App.l;  E.O.  12148,  3  CFR, 
1979  Comp.,  p.  412;  and  E.O.  12673,  3  CFR. 
1989  Comp.  p.  214. 

2.  Section  206.430  is  revised  to  read 
as  follows: 

§206.430    General 

This  subpart  provides  guidance  on  the 
administration  of  hazard  mitigation 
grants  made  under  the  provisions  of 
section  404  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act.  42  U.S.C.  5170c, 
hereafter  Stafford  Act,  or  the  Act. 


3.  Paragraph  (c)  of  Section  206.431  is 
revised  to  read  as  follows: 

S  206.431    Definitions. 

*  •        •        •        • 

(c)  Grant  means  an  award  of  financial 
assistance.  The  total  grant  awartl  shall 
not  exceed  ten  percent  of  the  estimated 
Federal  assistance  provided  under 
section  406  of  the  Stafford  Act  for  major 
disasters  declared  before  June  10, 1993. 
For  major  disasters  declared  on  or  after 
June  10, 1993,  the  total  grant  award 
shall  not  exceed  15  percent  of  the  total 
estimated  Federal  assistance  (excluding 
any  associated  administrative  costs) 
provided  under  sections  403,  406,  407, 
4C8, 410, 411, 416. and  601  of  the 
Stafford  Act. 

*  •        •        ■        • 

4.  Paragraphs  (b)  and  (c)  of  section 
206.432  are  revi.sed  to  read  as  follows; 

§  206.432    Federal  grant  assistance. 

***** 

(b)  LimitaUons  on  Federal 
expenditures.  The  total  of  Federal 
assistance  under  section  404  shall  not 
exceed  15  percent  of  the  total  estimated 
Federal  assistance  (excluding  any 
associated  administrative  costs) 
provided  under  sections  403,  406,  407. 
408, 410, 411. 416.  and  601  of  the 
Stafford  Act.  The  estimate  of  Federal 
assistance  under  these  sections  shall  be 
based  on  the  Regional  Director's 
estimate  of  all  Damage  Survey  Reports, 
actual  grants,  mission  assignments,  and 
associated  expenses. 

(c)  Cost  sharing.  All  mitigation 
measures  approved  under  the  State's 
grant  will  be  subject  to  the  cost  sharing 
provisions  established  in  the  FEMA- 
State  Agreement.  FEMA  may  contribute 
up  to  75  percent  of  the  cost  of  measures 
approved  for  funding  under  the  Hazard 
Mitigation  Grant  Program  for  major 
disasters  declared  on  or  after  June  10, 
1993.  FEMA  may  contribute  up  to  50 
percent  of  the  cost  of  measures 
approved  for  funding  under  the  Hazard 
Mitigation  Grant  Program  for  major 
disasters  declared  before  June  10, 1993. 
The  nonfederal  share  may  exceed  the 
Federal  share.  FEMA  will  not  contribute 
to  costs  above  the  Federally  approved 
estimate. 

5.  Section  206.434  is  amended  by 
revising  paragraph  (c)(4),  redesignating 
paragraphs  (d)  and  (e)  as  paragraphs  (f) 
and  (g)  respectively,  and  adding  new 
paragraphs  (d)  and  (e)  to  read  as  follows: 

§206.434    EHgiblllty. 

•  *  •  *  • 

(c)*   •   * 

(4)  Property  acquisition  or  relocation, 
as  defined  in  §  206.434(d): 


(d)  Property  acquisition  and 
relocation  requirements.  A  project 
involving  property  acquisition  or  the 
relocation  of  structures  and  individuals 
is  eligible  for  assistance  only  if  the 
applicant  enters  an  agreement  with  the 
FEMA  Regional  Director  that  provides 
assurances  that: 

(1)  The  following  restrictive 
covenants  shall  be  conveyed  in  the  deed 
to  any  property  acquired,  accepted,  or 
from  which  structures  are  removed 
(hereafter  called  in  section  (d)  the 
property): 

(i)  The  property  shall  be  dedicated 
and  maintained  in  perpetuity  for  uses 
compatible  with  open  space, 
recreational,  or  wetlands  management 
practices;  and 

(ii)  No  new  structi:re(s)  will  be  built 
on  the  property  except  as  indicated 
below: 

(A)  A  pubhc  facility  that  is  open  on 
all  sidrs  and  functionally  related  to  a 
designated  open  space  or  recreational 
use; 

(B)  A  rest  room;  or 

(C)  A  structure  that  is  compatible  with 
open  space,  recreational,  or  wetlands 
management  usage  and  proper 
floodplain  management  policies  and 
practices,  which  the  Director  approves 
in  writing  before  the  construction  of  tho 
structure  begins. 

(iii)  After  completion  of  the  project, 
no  application  for  additional  disaster 
assistance  will  be  made  for  any  purpose 
with  respect  to  the  property  to  any 
Federal  entity  or  source,  and  no  Federal 
entity  or  source  will  provide  such 
assistance. 

(2)  In  general,  allowable  open  space, 
recreational,  and  wetland  management 
uses  include  parks  for  outdoor 
recreational  activities,  nature  reserves, 
cultivation,  grazing,  camping  (except 
where  adequate  warning  time  is  not 
available  to  allow  evacuation), 
temporary  storage  in  the  open  of 
wheeled  vehicles  which  are  easily 
movable  (except  mobile  homes), 
unimproved,  previous  parking  lots,  and 
bufTor  zones. 

(3)  Any  structures  built  on  the 
property  according  to  paragraph  (d)(1) 
of  this  section,  shall  be  floodproofed  or 
elevated  to  the  Base  Flood  Elevation 
plus  one  foot  of  fi^eboard. 

(e)  Inapplicability  of  the  Uniform 
Relocation  Act.  The  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  does 
not  apply  to  real  property  acquisition 
projects  which  meet  the  criteria 
identified  below: 

(1)  The  project  provides  for  the 
purchase  of  property  damaged  by  the 
major,  widespread  Hooding  in  the  States 
of  Illinois,  iowa,  Kansas,  Minnesota, 
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Missoxiri,  Nebraska,  North  Dakota, 
South  Dakota,  and  Wisconsin  during 
1993; 

(2)  It  provides  for  such  purchase 
solely  as  a  result  of  such  flooding; 

(3)  It  is  carried  out  by  or  through  a 
State  or  unit  of  general  local 
government; 

(4)  The  purchasing  agency  (grantee  or 
subgrante«)  notifies  all  potential 
property  owners  in  writing  that  it  will 
not  u^  its  power  of  eminent  domain  to 
acquire  the  properties  if  a  voluntary 
agreement  is  not  reached; 

(5)  The  project  is  being  assisted  with 
amounts  made  available  for; 

(i)  Disaster  reUef  by  the  Federal 
Emergency  Management  Agency;  or 

(ii)  By  other  Federal  financial 
assistance  programs. 
•        ^        *        *        • 

(Catalogue  of  Federal  Domestic  Assistance 
No.  83ffel6,  'Di.-Jasfer  Assistance") 

Dated:  May  4, 1994. 
James  L  Witt, 
Director 
(PR  Dole  94-11422  Filed  5-10-94,  8:45  am] 

BILUNQ  CODE  e71B-02-P 


DEPARTMENT  OF  ENERGY 

48  CFR  Parts  904,  905,  914,  915,  917, 
919,  936,  943,  952,  and  970 

Acquisition  Regulation;  Updated 
Coverage 

AGENCY:  Department  of  Energy  (DOE). 
action:  Final  rule. 

SUMMARY:  The  Department  today  issues 
a  final  rule  to  amend  the  Department  of 
Energy  Acquisition  Regulation  (DEAR). 
This  ride  represents  the  Department's 
initialjeffort  in  meeting  the  intent  of 
Executive  Order  12861,  Elimination  of 
One-Half  of  Executive  Branch  bitemal 
Regulations,  as  applied  to  its  acquisition 
regulation.  The  rule  deletes  obsolete 
coverage,  updates  existing  coverage,  and 
clarifies  existing  coverage  in  the  areas  of 
sensitive  foreign  nation  controls,  special 
research  contracting,  rental  of 
construction  equipment,  use  of 
Standird  Form  30.  Amendment  of 
Solicitation  Modification  of  Contract, 
incorporation  of  contract  clauses  by 
reference,  subcontractor  representations 
and  celrtifications,  and  conduct  of 
contractor  employees.  These  changes 
are  suiimarized  in  the  "Section-by- 
Sectiop  Analysis"  appearing  later  in  this 
docunient. 

EFFECTIVE  DATE:  This  final  rule  will  be 
effective  July  11, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  M.  Smith,  Frocimjment  Policy 
Division  (HR-521.1},  Department  of 


Energy,  1000  hidependence  Avenue, 

SVV..  Washington,  DC  20585,  (202)  58&- 

8189. 

SUPPLEMENTARY  INFORMATION: 

I.  Section-by-Section  Analysis 

II.  Public  Comments 

III.  Procedural  Requirements 

A.  Regulatory  Review 

B.  Review  Under  Executive  Order  12778 
C  Review  Under  the  Regulatory  Flexibility 

Act 

D.  Review  Under  the  Paperwork  Reduction 
Act 

E.  Review  Under  Executive  Order  12612 

F.  Review  Under  the  National 
Environmental  Policy  Act 

I.  Scction-by-Section  Analysis 

A  detailed  list  of  changes  follows; 

1.  Section  904.404  is  amended  to 
reference  the  updated  version  of 
Department  of  Energy  Order  1240.2, 
Unclassified  Visits  and  Assignments  by 
Foreign  Nationals. 

2.  Subsection  904.601-71.  paragraph 

(b)  is  revised  to  delete  two  references  to 
special  research  contracts,  which  are  no 
longer  used  by  the  Department 

3.  Subsection  905.403-70,  paragraph 

(c)  is  deleted  to  remove  a  reference  to 
special  researtrh  contracts,  which  are  no 
longer  used  by  the  Department. 

4.  Subsection  914.201-5,  paragraph 
(b)  is  deleted  to  remove  the  requirement 
to  include  the  solicitation  pronsion  at 
952.215-70.  Required  subcontractor 
representations  and  certifications.  This 
solicitation  provision  is  being  deleted  as 
noted  below. 

5.  Subsection  915.406-5.  paragraph 

(d)  is  deleted  to  remove  the  requirement 
to  include  the  solicitation  provision  at 
952.215-70.  Required  subcontractor 
representations  and  certifications. 

6.  Subpart  917.71  is  deleted  to  remove 
obsolete  coverage  addressing  Special 
Research  Contracts  with  Educational 
Institutions.  This  type  of  contract  has 
not  been  used  by  EXDE  for  several  years, 
and,  pursuant  to  FAR  1.302,  continued 
DEAR  coverage  is  neither  appropriate 
nor  necessary  to  satisfy  the  specific 
needs  of  the  agency. 

7.  Subsection  919.705-2,  paragraph 
(a),  fourth  sentence  is  revised  to  remove 
the  reference  to  special  research 
contracts,  which  are  no  longer  used  by 
the  Department. 

8.  Subparts  936.70  and  936.73  are 
deleted  to  remove  obsolete  coverage 
addressing  Rental  of  Constniction 
Equipment  and  the  Outline  for 
Equipment  Rental  Agreement.  These 
procedures  have  not  been  used  by  DOE 
for  several  years,  and,  pursuant  to  FAR 
1.302,  continued  DEAR  coverage  is 
neither  appropriate  nor  necessary  to 
satisfy  the  specific  needs  of  the  agency. 

9.  Section  943.301  is  amended  to 
remove  language  that  is  duplicative  of 


FAR  coverage  addressing  the  use  of 
Standard  Form  30  for  the  deobligation 
of  contract  funds. 

10.  Subpart  952.1  is  deleted  to  remove 
language  addressing  the  incorf>oration 
of  provisions  and  clauses  by  reference. 
The  appropriate  guidance  is  contained 
in  the  FAR. 

11.  Subsection  952.212-72  is  revised 
to  delete  a  reference  to  special  research 
contracts,  which  are  no  longer  used  by 
the  Department. 

12.  Subsection  952.215-70  is  deleted 
to  remove  language  addressmg 
subcontractor  representations  and 
certifications.  The  appropriate  guidani  e 
is  contained  in  the  FAR. 

13.  Subsection  970.0404— J(a)(3)  is 
deleted  to  remove  the  requirement  to 
include  clause  970.5204-34,  Sensitive 
Foreign  Nations  Control,  in  management 
and  operating  contracts.  This  clause 
applies  solely  to  unclas,sified  research 
contracts  that  may  involve  making 
unclassified  information  about  nuclear 
technology  available  to  certain  sensitive 
foreign  nations,  and  not  to  management 
and  operating  contracts  which 
encompass  broader  missions  than  those 
contained  in  unclassified  research 
contracts. 

14.  Section  970.2272  is  amended  to 
remove  obsolete  language  addressing 
conflict  of  interest  policies  for 
management  and  operating  contracts 
with  colleges  and  universities.  The 
referenced  "Policy  of  the  Federal 
Council  for  Science  and  Technology 
Relating  to  Conflicts  of  Interest  by  Staff 
Members  of  Colleges  and  Universities' 
is  no  longer  utilized  by  DOE,  and, 
piu^uant  to  FAR  1.302.  continued  DEAR 
coverage  is  neither  appropriate  nor 
necessary  to  satisfy  the  specific  needs  of 
the  agency. 

15.  Subsection  970.5204-12  is 
amended  to  clarify  the  prescription  for 
use  of  alternate  language  in  the  clause 
which  addresses  the  responsibiUty  of 
management  and  operating  contractors 
for  the  conduct  of  their  employees. 

16.  Subsection  970.5204-34  is  deleted 
to  remove  the  requirement  to  include 
clause  970.5204-34,  Sensitive  Foreign 
Nations  Control,  in  Management  and 
Operating  contracts.  The  clause  does  not 
apply  to  these  contracts,  as  identified  in 
the  change  to  Subsection  970.0404- 
4(a)(3)  above. 

17.  Subsection  970.5204-35  is 
amended  to  include  a  reference  to 
Department  of  Energy  Order  1240.2. 
Unclassified  Visits  and  Assignments  by 
Foreign  Nationals,  which  had  been 
omitted  from  the  clause  language. 

n.  Public  Comments 

These  amendments  were  aruiounced 
in  a  notice  of  proposed  rulemaking  in 
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the  December  2, 1993.  Federal  Register  ' 

(58  PR  63553).  DOE  invited  interested 
persons  to  participate  in  this  rulemaking 
by  submitting  data,  views  or  arguments 
with  respect  to  the  DEAR  amendments 
set  forth  in  the  notice  of  proposed 
rulemaking.  The  public  comment  period 
closed  on  January  31, 1994,  a  period  of 
60  days.  During  that  period,  no 
comments  were  received:  however, 
comments  were  received  from  one 
interested  party  after  the  closing  date 
and  were  subsequently  considered  by 
DOE  prior  to  issuing  this  final  rule. 
The  comments  addressed  DEAR 
952.215-70,  Required  subcontractor 
representations  and  certifications, 
stating  that  the  DEAR  coverage  did  not 
recognize  the  dollar  thresholds 
identified  in  the  FAR  for  applicability  of 
the  representations  and  certifications  to 
subcontractors.  After  review  of  these 
comments  and  the  guidance  contained 
in  DEAR  952.215-70,  it  was  determined 
that  the  requirements  contained  in  FAR 
do  not  need  supplementary  coverage  in 
the  DEAR.  Therefore,  DEAR  952.215-70 
will  be  deleted.  Additionally, 
subsections  914.201-5(b)  and  915.406- 
5(d)  are  deleted  to  remove  the 
prescriptions  for  including  this 
solicitation  provision. 

III.  Procedural  Requirements 

A.  Regulatory  Review 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review."  (58  FR  51735,  October  4, 
1993).  Accordingly,  today's  action  was 
not  subject  to  review,  under  that 
Executive  Order,  by  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 
(OMB). 

B.  Review  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 


the  e.xhaustion  of  such  administrative 
proceedings;  and  defines  key  terms. 
DOE  certifies  that  this  rule  meets  the 
requirements  of  sections  2(a)  and  (b)  of 
Executive  Order  12778. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980,  Pub. 
L.  96-354.  which  requires  preparation 
of  a  regulatory  flexibility  analysis  for 
any  rule  that  is  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  have  no  impact  on 
interest  rates,  tax  policies  or  liabilities, 
the  cost  of  goods  or  services,  or  other 
direct  economic  factors.  It  will  also  not 
have  any  indirect  economic 
consequences  such  as  changed 
construction  rates.  DOE  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  therefore, 
no  regulatory  flexibility  analysis  has 
been  prepared. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are 
imposed  by  this  rule.  Accordingly,  no 
OMB  clearance  is  required  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501.etseq.). 

E.  Review  Under  Executive  Order  12612 
Executive  Order  12612,  entitled 

•Federalism."  52  FR  41685  (October  30. 
1987),  requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direct 
effects  on  States,  on  the  relationship 
between  the  Federal  Government  and 
the  States,  or  in  the  distribution  of  - 
power  and  responsibilities  among 
various  levels  of  government.  If  there 
are  sufficient  substantial  direct  effects, 
then  the  Executive  Order  requires 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
pohcy  action.  This  rule  will  apply  to 
States  that  contract  with  DOE;  however, 
none  of  the  revisions  is  substantive  in 
nature. 

F.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  this  rule 
would  not  represent  a  major  Federal 
action  having  significant  impact  on  the 
human  environment  under  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321.  et  seq.)  (1976)  or 
the  Council  on  Environmental  Quality 
Regulations  (40  CFR  Parts  1500-1508) 
and.  therefore,  does  not  require  an 


environmental  impact  statement  or  an 
environmental  assessment  pursuant  to 
NEPA. 

List  of  Subjects  in  48  CFR  Parts  904. 
905. 914. 915, 917, 919. 936,  943,  952, 
and  970 

Government  procurement. 

Issued  in  Washington.  DC,  on  May  4,  1994. 
Richard  H.  Hopf. 

Depu  ty  Assistan  t  Secretary  for  Procuremen  t 
and  Assistance  Management. 

For  the  reasons  set  out  in  the 
preamble,  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

1.  The  authority  citation  for  Parts  9C4. 
917,  936.  943,  and  952  continues  to  re  ui 
as  follows: 

Authority:  42  U.S.C.  7254;  40  U  S.C. 
486(c). 

PART  904— ADMINISTRATIVE 
MATTERS 

904.404    [Amended] 

2.  Section  904.404  is  amended  by 
revising  the  second  sentence  of 
paragraph  (d)(3)  to  read  as  follows: 

904.404    Contract  clause. 

(d)'   *   • 

(3)  •    *   *  The  contractor  shall  be 
provided  at  the  time  of  award  the  listin-^ 
of  nations  included  in  DOE  1240.2  (see 
current  version.).  Attachment  3,  and  any 
subsequent  changes.  *   *   * 


904.601-71     (Amended] 

3.  Subsection  904.601-71  is  amended 
in  paragraph  (b)  by  removing  the  words 
"special  research  contracts  and"  in  the 
second  sentence,  and  by  removing  the 
third  sentence. 

PART  905-PUBLICIZING  CONTRACT 
ACTIONS 

905.403-70    [Amended] 

4.  Subsection  905.403-70  is  amended 
by  removing  paragraph  (c). 

PART  914— SEALED  BIDDING 

914.201-6    [Amended] 

5.  Subsection  914.201-5  is  amended 
by  removing  paragraph  (b). 

PART  915— CONTRACTING  BY 
NEGOTIATION 

915.406-6    [Amended] 

6.  Subsection  915.406-5  is  amended 
by  removing  paragraph  (d). 

PART  917— SPECIAL  CONTRACTING 
METHODS 

917.71    [Removed] 

7.  Subpart  917.71  is  removed. 
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PART  91*-SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

919.70&-2    [Amended] 

a.  Subsection  919.705-2  is  amended 
in  paragraph  (a),  by  removing  the  words 
"including  special  research  contracts 
awarded  pursuant  to  Subpart  917.71," 
in  the  fourth  sentence. 

PART  936-CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

93&70  and  936.73    [Removed] 

9.  Subparts  936.70  and  936.73  are 
removed. 

PART  943— CONTRACT 
MODIFICATIONS 

943.301    [Amended] 

10.  Section  943.301  is  amended  by 
removing  the  first  sentence  in  paragraph 
(c). 

PART  952— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

952.1    [Removed] 

11.  Subpart  952.1  is  removed. 

952.212-72    [Amended] 

12.  Subsection  952.212-72  is 
amended  by  removing  the  words 
"s|)ecial  research  contracts  and"  in  the 
first  sentence. 

952.215-70    [Removed] 

13.  Subsection  952.215-70  is 
removed. 

PART  970— DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

14.  The  authority  citation  for  Pari  970 
continues  to  read  as  follows: 

Authority:  S«k;.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2201).  sec.  644  of  the 
DejJarlment  of  Energ>-  Organization  Act,  Pub. 
I..  95-91  (42  U.S.C.  7254),  sec.  201  of  the 
Federal  Civilian  Employee  and  Contractor 
Traf.pl  Exp«:nses  Act  of  1985  (41  U.S.C  420) 
and  Wc- 153'1  of  the  Department  of  Defense 
Authorization  Ac1, 1930.  Pub.  L.  99-145  (42 
U.StC  7256a),  as  amended. 

97a0404-4    [Amended] 

15.  Subsection  970.0404-4  is 
amended  by  removing  paragraph  (a)(3). 
970.2272  (Amended) 

16.  Section  970.2272  is  amended  by 
removing  the  second  sentence  of 
paragraph  (a). 


970.5204-12    [Amended] 

17.  Subsection  970.5204-12  is 
amended  by  removing  "NOTE:  In 
contracts  identified  in  970.2272,  the 
following  paragraph  shall  be  substituted 
for  (c)  above:"  following  the  first 
paragraph  (c)  and  adding  "NOTE:  The 
contracting  officer  may  substitute  the 
following  paragraph  for  (c)  above:"  in  its 
place. 

970.5204-^    [Removed] 

18.  Subsection  970.5204-34  is 
removed. 

97a5204-35    [Amended] 

19.  Subsection  970.5204-35  is 
amended  by  removing  the  phrase 

"specified  in  Attachment to 

this  contract,"  and  adding  the  phrase 
"1240  2  (see  current  version.), 
Unclassified  Visits  and  Assignments  by 
Foreign  Nationals,"  in  its  place. 

IFR  Doc.  94-11263  Filed  5-10-94;  8:45  ami 
BILUNG  CODE  S450-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  301 

[Docket  No.  931235-4107;  1.0. 050294B] 

Pacific  Halibut  Fisheries 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  in-season  action. 

SUMMARY:  The  Assistant  Administrator 
for  Fisheries,  NOAA.  on  behalf  of  the 
International  Pacific  Halibut 
Commission  (IPHC),  publishes  notice  of 
this  in-season  action  pursuant  to  IPHC 
regulations  approved  by  the  United 
States  Government  to  govern  the  Pacific 
halibut  fishery.  This  action  is  intended 
to  enhance  the  conservation  of  Pacific 
halibut  stocks  in  order  to  help  sustain 
them  at  an  adequate  level  in  the 
northern  Pacific  Ocean  and  Bering  Sea. 
EFFECTIVE  DATE:  April  15.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Pennoyer,  Regional  Director, 
telephone  907-586-7221;  Gary  Smith. 
Acting  Regional  Director,  telephone 
206-526-6140;  or  Donald  McCaughran. 
Executive  Director,  telephone  206-C34- 
1838. 


SUPPLEMENTARY  INFORMATION:  The  IPHC. 
under  the  Convention  between  the 
United  States  of  America  and  Canada 
for  the  Preservation  of  the  Halibut 
Fishery  of  the  Northern  Pacific  Ocean 
and  Bering  Sea  (signed  at  Ottawa, 
Ontario,  on  March  2, 1953),  as  amended 
by  a  Protocol  Amending  the  Convention 
(signed  at  Washington.  DC,  on  March 
29,  1979),  has  issued  this  in-season 
action  pursuant  to  IPHC  regulations 
governing  the  Pacific  halibut  fishery. 
The  regulations  have  been  approved  by 
the  Secretary  of  State  of  the  United 
States  of  America  (59  FR  22522,  Mmi2. 
1994).  On  behalf  of  the  IPHC,  this  in- 
season  action  is  published  in  the 
Federal  Register  to  provide  additional 
notice  of  its  effectiveness,  and  to  inform 
persons  subject  to  the  in-season  action 
of  the  restrictions  and  requirements 
established  therein. 

Inseason  Action 

1994  Halibut  Landing  Report  No.  1 

Northwest  Treaty  Tribes  Fishery  in  Area 
2A 

Northwest  treaty  Indian  tribes  were 
allocated  a  total  allowable  catch  of 
192,500  pounds  (lbs)  (87.3  metric  tons 
(ml))  in  subarea  2A-1  (northern 
Washington  coast)  in  1994.  Of  this  total, 
16.000  lbs  (7.3  ml)  are  reserved  for 
ceremonial  and  subsistence  piu^oses, 
leaving  176,500  lbs  (80  mt)  for  the 
commercial  fishery.  Poor  weather  on  the 
March  1  opening  date  resulted  in 
canceling  the  fishery  until  March  5. 
Three  fishing  periods  of  84  hours,  96 
hours,  and  30  hours  respectively 
between  March  5  and  March  26  resulted 
in  a  total  catch  of  187,700  lbs  (85.1  mt), 
exceeding  the  commercial  catch  limit  by 
11,200  lbs  (5.1  mt). 

Non-Treaty  Commercial  Fishing  Period 
Limits  in  Area  2A 

The  Commission  has  determined  that 
fishing  period  limits  will  be  required 
during  the  10-hour,  July  6  non-treaty 
commercial  fishing  period  in  Area  2 A  to 
avoid  exceeding  the  178,750  lbs  (81  mt) 
catch  limit. 

The  following  table  of  fishing  period 
limits  reflects  the  average  catch  by 
vessel  class  from  openings  v.'ithout  trip 
limits  in  Area  2A,  adjusted  by 
anticipated  fleet  size  to  avoid  exceeding 
the  catch  limit: 
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Vessel  class 

Fishing  period  limit 

Length 

Letter 

Dressed,  head-on 

Dressed,  head-off' 

Pounds 

Metric  tons 

Pounds 

Metric  tons 

0-25  

26-30 

31-35  

36-40  

41-45          

A 
B 
C 
D 

E 
F 
G 
H 

195 
240" 
380 
1,050 
1.130 
1,350 
1.510 
2.275 

0.09 
0.11 
0.17 
0.48 
0.51 
0.61 
0.68 
,    1.03 

170 

210 

335 

925 

995 

1.190 

1.330 

2.000 

0.08 
O10 
0.15 
0.42 
0.45 

46-50      

0.54 

51-55 

56+                     

0.60 
0.91 

I  Weights  are  after  2  percent  has  tieen  deducted  for  ice  and  s!ime  if  fish  are  not  washed  prior  lo  weighing. 


The  appropriate  vessel  length  and 
letter  are  printed  on  each  halibut 
license.  Decals  showing  the  letter  have 
been  supplied  with  the  license  and 
should  be  displayed  on  the  vessel. 

The  fishing  period  limit  is  shown  in 
terms  of  dressed,  head-off  weight  as 
well  as  dressed,  head-on  weight 
although  fishermen  are  reminded  that 
regulations  require  that  all  halibut  from 
Area  2A  be  landed  with  their  heads  on. 

The  July  6  fishing  period  will  begin  at 
8  a.m.  and  end  at  6  p.m.  The  fishing 
period  limit  applies  to  the  vessel,  not 
the  individual  fisherman,  and  any 
landings  over  the  vessel  limit  will  be 
subject  to  forfeiture  and  fine. 

Canadian  Commercial  Fishery  in  Area 
2B 

Canadian  halibut  landings  from  Area 
2B  have  totaled  2.4  million  lbs  (907.2 
mt)  between  March  1  and  March  31. 
This  fishery  will  continue  until  all 
Individual  Vessel  Quota's  have  been 
filled  or  November  15.  whichever  is 
earlier. 

Annette  Islands  Reserve  Fishery  in  Area 
2C 

The  Metlakatla  Indian  Community 
has  been  authorized  by  the  United 
States  Government  to  conduct  a 
commercial  halibut  fishery  within  the 
3.000  foot  (914.4  meters)  Annette 
Islands  Reser\e  waters.  Fishing  is 
restricted  to  96  hours  per  month,  and  all 
catches  are  deducted  from  the  Area  2C 
catch  limit.  Four  48-hour  fishing 
periods  in  April  and  March  produced  a 
catch  of  just  under  500  lbs  (0.2  mt). 

June  Fishing  Period  Limits  in  Area  3B 
and  4A 

The  Commission  has  determined  that 
fishing  period  limits  will  be  required 
during  the  June  6  opening  in  Area  3B  to 
avoid  exceeding  the  catch  limit.  Last 
year.  5.2  million  lbs  (2.358.7  mt)  were 
landed  from  Area  3B  during  the  June 
fishing  period,  and  this  year's  catch 


limit  is  4.0  million  lbs  (1,814  mt).  With 
fishing  period  limits  in  Area  3B,  the 
Commission  is  concerned  that  some 
Area  3B  fishermen  might  shift  to  Area 
4A,  thereby  increasing  the  Area  4A 
catch.  A  shift  of  effort  to  Area  4A  could 
jeopardize  the  August  15  fishing  period, 
and  possibly  even  result  in  exceeding 
the  Area  4A  catch  limit.  The 
Commission  approved  the  June  opening 
in  Area  4A  with  the  understanding  that 
the  catch  would  be  minimal  and  that  the 
August  fishery  would  not  be  effected. 
Therefore,  the  fishing  period  limits  in 
Area  3B  will  also  be  in  effect  in  Area 
4A.  The  fishing  period  in  both  areas  will 
open  at  12  noon  on  June  6  and  close  at 
12  noon  on  June  7  with  the  following 
fishing  period  limits: 


Vessel  class 

Fishing  period  limit 

(dressed,  heads 

off) 

Letter 

Length 

Area  3B-4A 

\ 

Pounds 

Metric 
tons 

0-25 

26-30  

A 
B 
C 

D 
E 
F 
G 
H 

900 

1.300 

4.000 

5.200 

8.400 

11.800 

17.400 

30.000 

0.4 

06 

31-35  

36-40  

41-45 

1.8 
2.4 
3.8 

46-50  

51-55  

56+   

5.4 

7.9 

136 

Dated:  May  5.  1094. 
David  S.  Crestin, 

Acting  Director,  Office  o/Fii/ieries 
Consen-ation  and  Management,  National 
Marine  Fisheries  Sen-ice. 
[FR  Doc.  94-11296  Filed  5-10-94;  8:45  am] 

BILLING  CODE  3S10-22-P 


50  CFR  Part  675 

(Docket  No.  931100-4043;  LD.  050694A] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

summary:  NMFS  is  closing  the  directed 
fishery  for  species  in  the  rock  sole/ 
"other  flatfish"  fishery  category  by 
vessels  using  trawl  gear  in  bycatch 
limitation  zone  2  (Zone  2)  of  the  Bering 
Sea  and  Aleutian  Islands  Management 
Area  (BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  prohibited 
species  bycatch  allowance  of  C.  bairdi 
Tanner  crab  to  the  trawl  rock  sole/ 
"other  flatfish"  fishery  category  in  Zone 
2. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  May  7, 1994.  imtil  12 
midnight,  A.l.t.,  December  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Senior  Inseason 
Manager,  Fisheries  Management 
Division.  NMFS.  (907)  586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BS.M  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

The  1994  prohibited  species  bycatch 
allowance  of  C.  bairdi  Tanner  crab  in 
Zone  2  for  the  trawl  rock  sole/"other 
flatfish"  fishery  category,  which  is 
defined  at  §675.21(b)(l)(iii)(B)(2),  was 
established  as  260,000  crabs  by  the  final 
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1994  initial  specifications  (59  FR  7656, 
February  16,  1994). 

[The  Director,  Alaska  Region,  NMFS. 
has  determined,  in  accordance  with 
§  675.21(c){l)(ii),  that  the  prohibited 
species  bycatch  allowance  of  C.  bairdi 
Tgnner  crab  for  the  trawl  rock  sole/ 
"either  flatfish"  fishery  in  Zone  2  has 
been  reached.  Therefore,  NMFS  is 
prohibiting  directed  fishing  for  species 
inithe  rock  sole/"other  flatfish"  fishery 
category  by  vessels  using  trawl  gear  in 
Zone  2  of  the  BSAI  from  12  noon.  A.l.t., 
M?y  7,  1994,  until  12  midnight,  A.l.t., 
De»::ember  31,  1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

CItssincation 

This  nction  is  taken  under  50  CFR 
675.20  and  is  exempt  from  O.MB  review 
under  E.O.  12866. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  May  6, 1994. 
David  S.  Crestin, 

Actjvg  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Matine  Fisheries  Senice. 
|FR  Doc.  94-11397  Filed  5-6-94;  1:16  pm] 
BILUNO  CODE  3S10-22-P 


50  CFR  Part  675 

[Docket  No.  931100-4043;  I.D.  050694B] 

Groundflsh  of  tha  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOA.^), 
Commerce. 

ACTION:  Closure. 


SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  Pacific  cod  by  vessels  using 
trawl  gear  in  the  Bering  Sea  and 
Aleutian  Islands  Management  Area 
(BSAI).  This  action  is  necessar>'  because 
the  1994  prohibited  species  bycatch 
mortality  allowance  of  Pacific  halibut 
specified  for  the  trawl  Pacific  cod 
fishery  in  the  BSAI  has  been  reached. 
EFFECTIVE  DATES:  12  noon.  Alaska  local 
time  (A.l.t.),  May  7. 1994,  until  12 
midnight,  A.l.t..  December  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Senior  Inseason 
Manager,  Fisheries  Management 
Division,  NMFS,  (907)  586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 


vessels  is  governed  bv  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675 

The  1994  Pacific  halibut  bycatch 
mortality  allowance  for  the  trawl  Pacific 
cod  fishery,  which  is  defined  at 
§675.21(bHl)(iii){E),  is  1,200  metric 
tons  (59  FR  7656,  February  16.  1994). 

The  Director  of  the  Alaska  Region. 
NMFS,  has  determined,  in  acconiance 
with  §675. 21(c)(l)(iv),  that  the  Pacific 
halibut  bycatch  mortality  allowance  for 
the  trawl  Pacific  cod  fishery  has  been 
reached.  Therefore,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
vessels  using  trawl  gear  in  the  BSAI 
from  12  noon.  A.l.t.,  May  7,  1994,  until 
12  midnight.  A.l.t.,  December  31,  1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Classification 

This  action  is  taken  under  §675.21 
and  is  exempt  from  OMB  review  under 
E.O.  12866. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U  S.C.  1301  et  seq 

Dated:  May  6,  1994. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Martagement,  National 
Marine  Fisheries  Service. 
jFR  Doc.  94-11398  Filed  5-6-94;  1:16  prrt] 
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Proposed  Rules 
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Vol.  59.  No.  90 
Wednesday,  May  11.  1994 


This  section  ol  Ihe  FEDERAL  REGISTER 
cont'.ins  notices  to  the  public  of  the  proposed 
iss'J3r>ce  of  rules  and  regulations.  The 
ptjfpose  of  these  notices  is  tp  give  Interested 
persons  an  opportunity  to  participate  in  ttie 
rule  ."raking  prKX  to  tt)e  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Famne.'s  Home  Administration 
7  CFR  Part  1927 

PiN  G375-AB52 

Real  Estate  Title  Clearance  and  Loan 
Ciosing 

AGENCY:  Fdrm-^rs  Homt>  Administration, 
USD.\. 

ACTION:  "Proposed  rule. 


SUMMARY:  The  Fanners  Home 
Administration  (FmHA)  proposes  to 
amend  its  Real  Estate  Title  Clearance 
and  Loon  Ciosing  regulation.  This  action 
is  net  Rssory  to  make  the  FmHA  loan 
closing  proceiiure  consistent  with  the 
private  sector  for  commercial  loeiis  and 
to  make  loan  closing  requirements 
consistent  with  local  laws  and 
procedures  thdt  am  typical  in  the  area. 
The  effect  will  'oe  to  provide  the  puhlii; 
with  easy  access  to  FaiHA  programs. 

DATES:  Comments  must  be  received  on 
orbcfore  July  11, 1994. 

ADDRESSES:  Submit  written  ccinments. 
in  di;plicate,  to  the  Office  of  the  Chief. 
Regulations  Analysis  and  Control 
Branrh,  Farmers  Home  Administration, 
U.S.  Dep.ortiiient  of  Agriculture,  SW, 
Washington.  DC  20250.  .■Ml  written 
comments  will  be  available  for  public 
inspection  at  the  above  address  dtiring 
ngular  working  hours. 

FOrs  FJRTHER  INFORMATION  CONTACT: 
IV.j'.tL"  B.  Pa'.ton.  Senior  Loan  Specialist, 
Fanuer^a  ifr.me  Administration,  USDA. 
room  J334,  South  Agriculture  Building. 
1  irh  and  Independence  .\ve.  SW  . 
\Va>!i!Ugtofi.  IX:  2CZ50.  Telephone  (202) 
720-00*19. 

SliPPUEV.ENTARY  I.SFORMATION: 

Claisification 

We  ar»i  issuifjg  this  proposed  rule  in 
coisffirmnr.ce  with  Executive  Order 
t28r,6,  and  the  Otficc  of  Management 
find  Budg.t  (OMB)  has  determined  that 
it  is  a  "significant  ovulatory  action." 


Regulatory  Flexibility  Act 

The  undersigned  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
regulatory  changes  affect  FmHA 
processing,  real  estate  title  clearance. 
a:\d  Ifjan  closing. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  proposed 
rale  wiilLe.submitted  to  the  Office  of 
Management  and  Budget  (O.MB)  for 
rtiview  under  section  3504  (h)  of  the 
Paperwork  Rr  Juction  Act  of  1980  (44 
IJ.S  C.  3501).  Public  reporting  for  the 
collection  of  information  is  estimated  to 
vary  from  five  minutes  to  1.5  hours  per 
response,  vvitfi  an  average  of  .38  hours 
per  response,  including  time  for 
revievv'ing  instructions,  sea-xhing 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Please  send  written 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  USDA,  Washington,  DC 
20503.  Please  send  a  copy  of  your 
commcnis  to  Jack  Holslon.  Agency 
Cle.irance  Officer,  USDA.  FmliA.  Ag 
Box  0743.  Washington,  DC  202f.0. 

Environmental  Impact  Statement 

This  document  has  been  review€;d  in 
accordance  with  7  CFR  Part  1940, 
subpart  G,  "Environmental  Program."  It 
is  tlie  determination  of  F"mHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  hunun  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
Public  Law  91-190,  an  Environmental 
Impact  Stutnmtnt  is  not  required. 

Intergovemmcnta!  Consultation 

Progra.'^is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  are  as 
follows:  Catalog  Nns.  10-405.  Farm 
Labor  Housing  I.oans  and  Grants; 
10.415.  Rural  Rental  Housing  Loans; 
and  10.416,  Soil  and  Water  Loans,  cro 
subject  tV)  the  provisions  of  Executive 
Order  12372,  which  require 
intergovernmontal  consultation  with 
State  and  local  officials  (7  CFR  part 
3015,  subpart  V,  43  FR  29112,  June  24, 
1983).  and  FmHA  Instruction  1940-J. 
Catalog  Nos.  10.404,  Emergency  Loans; 
10.406,  Fann  Operating  Loans;  10.407. 


Fann  Ownership  Loans;  10.410,  Low 
Income  Housing  Loans,  and  nonprogram 
loans  are  excluded  from  the  scope  of 
E.xecutive  Ordi^r  12372. 

Civil  Justice  Reform 

This  document  has  t>e«^n  reviewed  in 
accord.mce  with  E-xecutive  Order  (EO) 
12778.  It  is  the  determination  of  FmHA 
that  this  action  does  not  unduly  burden 
the  Federal  Court  Systems  in  that  it 
meets  all  applicable  standards  piovide«l 
in  Section  2  of  the  EO. 

Discussion 

FmH.A  recognizes  the  need  to  make 
Real  Estate  Title  Clearance  and  I  -.an 
Closing  procedures  more  consis'.  r.t 
with  the  laws  and  generally  ac(  ^^p\c•^ 
loan  closing  practices  of  individual 
States.  Some  proposed  changes  in  this 
rule  will  allow  FndLA  Slate  Di.'-octors 
the  authority  to  establish  loan  closing 
procedures  that  are  applicabio  to  the 
laws  aiul  customs  of  that  particidar 
St(Hte. 

The  significunl  proposed  changes  are 
listed  below  in  general  order  of 
appearance  in  the  regulation 

Sf:verai  new  definitions  are  added  to 
help  clarify  certain  issues.  They  includ»; 
(Closing  Protection  Letter,  General 
Warranty  Deed,  Indemnificatitjn 
Agreement.  Issuing  .Agent  and  SptiCial 
Warranty  Deed. 

Due  to  differences  in  Stale  laws 
regarding  the  use  of  title  insurance  and 
in  the  standard  insurance  covf.-rage  for 
errors  and  omission  insurance  and 
fidelity  bond  coverage,  tnis  proposed 
ndo  will  allow  FmHA  State  Directors  to 
decide  (with  OCX^  approval)  on  the  loan 
closing  procedures  and  level  of 
insurance  coverage. 

The  requirement  that  Title  IiLsurauce 
Companies  will  provide  an 
IndMr.nific^tion  Agnteiuent  iClosiiig 
Protection  Letter)  is  added  l;et:ause  it 
will  grf.itly  increase  the  insurani:e 
protection  provided  to  the  United  States 
Government.  This  is  a  practice  that  Title 
Insurance  Companies  are  fanuliar  with 
and  they  understand  our  needs.  An 
Indenmification  .Agreement  can  be 
provided  for  approved  attorn»ns  so  the 
need  for  errors  and  omis;ions  insurance 
and  a  fidelity  bond  can  be  eliminated. 
The  agreement  will  provide  loss 
coveraf^e  for  the  entire  amount  of  the 
transaction  with  no  deductible  The 
Indemnification  Agreement  will  give 
Fm.HA  protection  from  los.ses  resulting 
from  negligence  or  fraud  caused  by  the 
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closing  agent  or  their  employees. 
Indemnification  Agreements  give  FmH.\ 
greater  protection  against  malpractice 
and  fiduciary  risks  than  the  insurance 
policifis  required  by  our  current 
rf;gulations.  There  is  no  additional  cost 
incurred  by  requiring  an 
Indfimnification  Agreement. 

This  instruction  suggests  the  use  of 
Title  In.surance  for  all  loan  closings. 
Approved  attorneys  can  provide  title 
insurance  coverage  as  an  agent  for  a 
Title  Insurance  Company  and  therefore 
nut  be  excluded  from  being  a  closing 
iigent.  The  advantages  of  Title  Insurance 
art)  the  hidemnification  Agreement  can 
bt;  issued  by  the  Title  Insurance 
Cioiiipany,  addressed  to  FmHA.  to 
protect  FmllA  against  losses  caused  by 
thu  negligence  of  closing  agents  or 
wr.ployees.  It  will  eliminate  the  need  for 
irrors  and  omissions  insurance  and  a 
fidelity  bond.  The  Indemnification 
Agreement  will  protect  FmHA  for  100 
percent  of  the  loan  transaction,  not  a 
limited  insured  amount. 

An  attorney's  opinion  would  provide 
limited  coverage  because  the  statute  of 
liiiutations  on  an  attorney's  liability 
runs  from  2  years  to  8  years,  depending 
on  jthe  State,  from  the  date  of  the 
opinion.  If  the  attorney's  practice  is 
interrupted,  the  means  for  correcting 
problems  or  collecting  damages  may 
bodome  an  issue. 

List  of  Subjects  for  7  CFR  Part  1927 

Loan  programs — agricuhure.  Loan 
programs — housing  and  community 
development.  Mortgages. 

Therefore,  chapter  XVIII.  title  7,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  1927— TITLE  CLEARANCE  AND 
LOAN  CLOSING 

1,  The  authority  citation  for  part  1927 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989,  42  U.S.C  1480; 
5  use.  301;  7  CFR  2.23;  7  CFR  2.70. 

2i  Subpart  B  of  part  1927  is  revised  to 
read  as  follows: 

Siit>part  B— Real  Estate  Title  Clearance  and 
Losn  Closing 

S«. 

1927.51  General. 

1927.52  Definitions. 

1927.53  Costs  of  title  clearance  and  closings 
of  transactions. 

1927.54  Requirements  for  dosing  agents. 
192155  Title  clearance  services. 
1927.56  Scheduling  loan  closing. 
1927-57  Preparation  of  closing  documents. 
1927.58  Closing  the  transaction. 
1927  59  Subsequent  loans  and/or  transfers 

with  assumptions. 
1927.60     1927.61  |Reser\'edl 
1927.62     Voluntary  conveyances. 


1927  63     1927.64  IResorvedl 

1927.65  Additional  requirements  In 
connection  with  loans  to  homestead 
entrymen.  contract  purchasers  of  farm 
units  from  the  Bureau  of  Reclamation, 
and  certain  American  Indians. 

1927.66  Cancellation  of  loan,  assumption, 
or  credit  sale. 

1927.67-1927.89     (Roservedl 

1927.90  Stale  supplements. 

1927.91  Exception  authority. 
1927.92-1927.99     [Reserved] 
1927.100    OMB  control  number 

Subpart  B— Real  Estate  Title  Clearance 
and  Loan  Closing 

§1927.51    General. 

(a)  Types  of  loans  covered  by  this 
subpait.  This  subpart  sets  forth  the 
authonties.  policies,  and  procedures  for 
real  estate  title  clearance  and  closing  of 
loans,  assumptions,  voluntary 
conveyances  and  credit  sales  in 
connection  with  the  following  types  of 
Farmers  Home  Administration  (FmHA) 
loans:  Farm  Ownership  (FO).  Nonfarm 
Enterprise  (FO-NFE),  Emergency  (EM). 
Operating  (OL),  Rural  Housing  (RH), 
Farm  Labor  Housing  (LH),  Rural  Rental 
Housing  (RRH),  Rural  Cooperative 
Housing  (RCH).  Soil  and  Water  (SW). 
Indian  Land  acquisition  loans  involving 
nontrust  property,  and  NonProgram 
(NP)  loans.  This  subpart  docs  not  apply 
to  guaranteed  loans. 

lb)  Programs  not  covered  by  this 
subpart.  Title  clearance  and  closing  for 
all  other  types  of  FmHA  loans  and 
assumptions  will  be  handled  as  r^ 

provided  in  the  applicable  program 
instructions  or  as  provided  in  special 
authorizations  from  the  National  Office. 

(c)  Review  by  the  Office  of  the  General 
Counsel  (OGCj.  When  required  by 
applicable  program  regulations,  such  as 
for  multi-family  housing  (MFH) 
organizations  or  other  complex  cases  as 
determined  by  the  State  Director,  the 
State  Director  will  request  OGC  to 
review  the  docket  and  issue  closing 
instructions. 

§1927.52    Definitions. 

Approval  official.  The  FmHA 
employee  who  has  been  delegated  the 
autliority  to  approve,  close,  and  service 
the  particular  iJnd  of  loan  will  approve 
an  attorney  or  title  company  as  closing 
agent  to  close  these  loans.  If  a  loan  must 
be  approved  at  a  higher  level  because  of 
the  dollar  amount  or  for  other  reasons, 
the  initiating  office  may  approve  the 
closing  agent. 

Approved  attorney.  A  duly  licensed 
attorney  who  provides  title  opinions 
directly  to  FmliA  and  the  borrower  or 
upon  whose  certification  of  title  an 
approved  title  insurance  company 
issues  a  policy  of  title  insurance. 
Approved  attorneys  also  close  loans, 


assumptions,  credit  sales,  and  voluntary 
conveyances,  and  disburse  funds  in 
connection  with  FmHA  loans. 

Approved  title  insurance  company.  A 
title  insurance  company  (including  its 
local  representatives,  employees,  agents, 
and  attorneys)  that  issues  a  policy  of 
title  insurance.  Depending  on  the  local 
practice,  an  approved  title  insurance 
company  may  also  close  loans, 
assumptions,  credit  sales,  and  voluntary 
conveyances,  and  disburse  funds  in 
connection  with  FmHA  loans.  If  the 
approved  title  insurance  company  does 
not  close  the  loan  itself,  the  loan  closing 
fimctions  may  be  performed  by 
approved  attorneys  or  closing  agents 
authorized  by  the  approved  title 
insurance  company. 

Borrower.  The  party(ies)  indebted 
after  the  loan,  assumption,  or  credit  sale 
is  closed. 

Certificate  of  Title.  A  certified 
statement  asto  land  ownership,  based 
upon  examination  of  record  title. 

Closed  loan.  A  loan  is  considered  to 
be  closed  when  the  mortgage  is  filed  for 
record. 

Closing  agent.  The  approved  attorney 
or  title  company  selected  by  the 
applicant  and  approved  by  FmHA  to 
provide  closing  services  for  the 
proposed  loan.  Unless  a  title  insurance 
company  also  provides  loan  closing 
services,  the  term  "title  company"  docs 
not  include  "title  insurance  company." 

Closing  protection  letter.  An 
agreement  issued  by  an  approved  title 
insurance  company  which  is  an 
American  Land  Title  Association 
(ALTA)  form  Closing  Protection  Letter 
(Rev.  3/27/87)  or  is  otherwise  acceptable 
to  FmHA  and  which  protects  FmHA 
against  damage,  loss,  or  injury  as  a 
result  or  negligence  by  the  issuing  agent, 
approved  attorney,  or  title  company 
when  title  clearance  is  done  by  means 
of  a  policy  of  title  insurance.  Depending 
on  the  area.  Closing  Protection  Letters 
may  also  be  known  as  "Insured  Closing 
Letters."  "Indemnification 
Agreements,"  "Insured  Closing  Service 
Agreements."  or  "Statements  of 
Settlement  Service  Responsibilities." 
Cosigner.  A  party  who  joins  in  the 
execution  of  a  promissory  note  or 
assumption  agreement  to  guarantee 
repayment  of  the  debt. 

Credit  sale.  A  sale  in  which  FmH.A 
provides  credit  to  the  purchaser(s)  of 
FmHA  inventory  property.  Title 
clearance  and  closing  of  a  credit  sale  are 
the  same  as  for  an  initial  loan  except  the 
property  is  conveyed  by  quitclaim  deed. 

Exceptions.  Exceptions  include  but 
are  not  limited  to  recorded  covenants, 
conditions,  restrictions,  reservations, 
liens,  encumbrances,  easements,  rights- 
of-way.  leases,  mineral,  oil.  gas  and 
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geothermal  rights  (with  or  without  the 
right  of  surface  entrj),  timber  and  water 
rights,  judgments,  pending  court 
proceedings,  probate  proceedings  and 
agreements  which  Hmit  or  affect  the  title 
to  the  property. 

Fee  simple.  An  estate  in  land  of  which 
the  owner  has  unqualified  ownership 
and  power  of  disposition. 

FmHA.  The  United  States  of  America 
acting  through  the  Farmers  Home 
Administration  of  the  Department  of 
Agriculture. 

General  warranty  deed.  A  deed  in 
which  the  grantor  or  seller  warrants  or 
guarantees  as  a  whole  that  a  good 
quality  title  is  being  conveyed. 

Indemnification  agreement.  An 
agreement  that  protects  FmHA  against 
damage,  loss,  or  injury  as  a  result  of 
negligence  on  behalf  of  the  issuing 
agent,  approved  attorney,  or  Title 
Company.  May  also  be  known  as:  (1) 
Insured  closing  letter,  (2)  Closing 
protection  letter,  (3)  Insured  closing 
service  agreement,  (4)  Statement  of 
settlement  service  responsibilities,  or 
letters  which  provide  similar  protection. 

Issuing  agent.  An  agent  who  performs 
loan  closing  services  and  who  is 
authorized  to  issue  title  insurance  for  an 
approved  title  insurance  company.  This 
term  includes  "title  company." 

Land  contract  (Contract  for  Deed). 
This  is  a  contract  between  the  buyer  and 
seller  of  land  in  which  the  buyer  has  the 
right  to  possession  and  use  of  the  land 
and  over  a  period  of  time  (usually  in 
excess  of  one  year)  makes  periodic 
payments  of  a  portion  of  the  purchase 
price  to  the  seller.  The  seller  retains 
legal  title  to  the  property  until  the  final 
payment  is  made,  at  which  time  the 
buyer  will  receive  a  deed  to  the  land 
vesting  fee  title  in  the  buyer.  This  is  a 
security  device  whereby  the  seller 
finances  a  portion  of  the  purchase  price 
for  the  buyer. 

Mortgage.  Real  estate  securi{y 
instrument,  includes  deed  of  trust  and 
deed  to  secure  debt.  Forms  FmHA 
1927-7  "Real  Estate  Mortgage  or  Deed  of 

Trust  For "  (state),  FmHA  1927- 

11  "Warranty  Deed  (  ]"  (state),  and 

FmHA  1927-12  "Warranty  Deed"  (state) 
will  be  used  to  secure  a  mortgage  to 
FmHA. 

OGC.  Refers  to  the  United  States 
Department  of  Agriculture  (USDA) 
Regional  Attorney,  Associate  Regional 
Attorney,  or  Assistant  Regional 
Attorney,  who  provides  legal  counsel  to 
FmHA  for  loan  making  and  loan 
servicing  actions. 

Program  regulations.  Refers  to  the 
FmHA  regulations  for  the  particular 
loan  program  involved  (e.g.,  subpart  A 
of  part  1944  for  rural  housing  loans). 


Quitclaim  deed.  A  transfer  of  the 
grantors'  interest  in  the  title,  without 
warranties  or  covenants.  This  type  of 
deed  is  used  by  FmHA  to  convey  title 
to  purchasers  of  inventory  property. 

Seller.  Individual(s)  or  other 
entity(ies)  which  are  conveying 
ownership  in  real  property  to  an  FmHA 
applicant/buyer. 

Special  warranty  deed.  A  deed 
containing  a  covenant  whereby  the 
grantor  agrees  to  protect  the  grantee 
against  any  claims  arising  during  the 
grantor's  period  of  ownership. 

Title  clearance.  Examination  of  a  title 
and  its  e.xceptions  to  assure  FmHA  that 
the  loan  is  legally  secured  and  has  the 
required  priority. 

Title  defects.  Any  exception  or  legal 
claim  of  ownership  (through  deed,  lien, 
judgement,  or  other  recorded 
document),  on  behalf  of  a  third  party, 
which  would  prevent  the  seller  from 
conveying  a  clear  title  to  the  entire 
property. 

Vendee.  The  buyer. 

Vendor.  The  seller. 

Voluntary  conveyance.  A  method  of 
liquidation  by  which  title  to  FmHA 
security  is  transferred  by  a  borrower  to 
FmHA  by  deed  in  lieu  of  foreclosure. 

Warranty  deed.  A  deed  in  which  the 
grantor  warrants  that  he/she  has  the 
right  to  convey  the  property,  the  title  is 
free  from  encumbrances,  and  the  grantor 
shall  take  further  action  necessary  to 
perfect  or  defend  the  title. 

§  1 927.53    Costs  of  title  clearance  and 
closings  of  transactions. 

The  borrower  or  the  seller,  or  both. 
will  be  responsible  for  pajTnent  of  all 
costs  of  title  clearance  and  closing  of  the 
transaction  and  will  arrange  for 
payment  before  the  transaction  is 
closed.  In  voluntary  conveyance  cases  to 
FmHA,  these  costs  will  be  paid  as 
provided  in  §  955.10(g)  of  subpart  A  of 
part  1955  of  this  chapter.  In  a  case 
involving  the  purchase  or  sale  of  real 
estate,  the  option  or  sales  contract  must 
state  who  will  pay  the  title  clearance 
and  closing  costs.  These  costs  will 
include  any  costs  of  abstracts  of  title, 
land  surveys,  attorney's  fees,  owner's 
and  lender's  policies  of  title  insurance, 
obtaining  curative  material,  notary  fees, 
documentary  stamps,  recordation  costs, 
tax  monitoring  service,  and  other 
expenses  necessary  to  complete  the 
transaction. 

§  1 927.54    Requirements  for  closing 
agents. 

(a)  Form  of  Title  Certification.  The 
State  Director  will,  with  OGC  approval, 
issue  a  state  instruction  specifying 
whether  title  insurance  will  be  required 
at  loan  closing  for  some  or  all  loans  in 


the  state  or  if,  in  some  or  all  cases,  a  title 
opinion  from  an  approved  attorney  will 
be  sufficient.  Title  insurance  is  the 
recommended  method  for  protecting 
FmHA  interests.  State  Directors  are 
authorized  to  require  title  insurance  for 
all  loan  closings  or  some  loan  closings 
based  on  the  type  of  loan  and/or  the 
geographical  area  of  the  state.  If  title 
insurance  is  used.  State  Directors  are 
authorized  to  require  a  closing 
protection  letter  issued  by  an  approved 
title  insurance  company  to  cover  the 
closing  agent,  if  such  closing  protection 
letters  are  customarily  provided  by  title 
insurance  companies  in  the  state.  The 
State  Director's  determination  to  require 
the  use  of  title  insurance  will  be  based 
on  the  commercial  and  residential  loan 
closing  practices  of  the  state  and  the 
economic  and  legal  feasibility  of 
obtaining  title  insurcmce. 

(b)  General.  An  attorney  or  title 
company  may  act  as  a  closing  agent  and 
close  FmHA  real  estate  loans,  provide 
necessary  title  clearance,  and  perform 
such  other  duties  as  are  set  forth  in  this 
subpart.  A  closing  agent  will  be 
responsible  for  closing  FmHA  loans  and 
disbursing  both  FmHA  loan  funds  and 
funds  provided  by  the  borrower  in 
connection  with  the  FmHA  loan.  The 
borrower  will  select  his  or  her  closing 
agent.  FmHA  employees  will  not 
recommend  the  use  of  any  particular 
closing  agent  or  title  insurance 
company,  although  as  provided  in 

§  927.54(a)  the  borrower  may  be 
required  by  a  state  instruction  to 
provide  title  clearance  with  either  a  title 
insurance  policy  or  an  attorney's 
opinion.  If  title  clearance  is  by  an 
attorney's  opinion,  the  approval  official 
will  approve  the  attorney  who  will 
perform  the  closing  on  a  case-by-case 
basis  in  accordance  with  §  927.54(c) 
prior  to  loan  closing.  In  such  cases  the 
attorney  will  be  approved  after 
submitting  Form  FmHA  1927-19. 
"Certification  of  Attorney."  If  title 
certification  will  be  by  means  of  a 
policy  of  title  insurance,  the  title 
company  which  Will  issue  the  policy 
must  have  been  approved  in  accordance 
with  §  927.54(d). 

(c)  Approval  of  attorneys.  Any 
attorney  selected  by  an  FmHA 
applicant,  who  will  be  providing  title 
clearance  where  the  certification  of  title 
is  based  on  an  attorney's  opinion,  must 
submit  a  completed  Form  FmHA  1927- 
19  certifying  to  professional  liability 
insurance  coverage  and  fidelity  coverage 
of  the  attorney  and  the  attorney's 
employees.  The  appro\  a'  cfHual  will 
approve  on  a  chse-bv-cise  b.sis  any 
attorney  v\ho  is  dulv  lit,  .-lised  to 
practice  law  in  the  stat-  wh^j;  ^  the  roal 
estate  security  is  located  j;:  1  who 
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complies  with  the  bonding  and 
insurance  requirements  in  this  section. 
If  the  certification  of  title  will  be  by 
means  of  title  insurance,  any  attorney  or 
closing  agent  designated  as  an  approved 
attorney  or  closing  agent  by  the 
approved  title  insurance  company 
which  will  issue  the  policy  of  title 
insurance  will  be  acceptable,  and  when 
covered  by  a  closing  protection  letter, 
will  not  be  required  to  obtain 
professional  liability  insurance  or  a 
fidelity  bond,  if  the  closing  protection 
letter  is  the  ALTA  form  Closing 
Protection  Letter  or  provides  at  least 
equivalent  protection  to  FmHA  as  the 
professional  Uability  and  fidelity 
insurance  required  in  paragraphs  (c)  (1) 
and  (2)  of  this  section.  Each  approved 
title  insurance  company  may  provide  a 
master  list  of  their  approved  attorneys 
and  closing  agents,  addressed  to  the 
FmHA  Stale  Director,  that  are  covered 
by  its  closing  protection  letters. 

dl  An  attorney  issuing  an  attorney's 
title  opinion  must  have  in  full  force  and 
effect  an  acceptable  professional 
liability  insurance  policy  for  errors  and 
omissions.  The  State  Director  will 
determine  the  appropriate  level  of  such 
insurance  and  what  level  of  deductiblo 
is  permissible  according  to  what  Is 
customary  in  the  area  and  necessary  for 
the  protection  of  FmHA.  The  State 
Director  vrill  issue  a  State  Instruction 
specifying  this  coverage.  Required 
insurance  will,  as  a  minimum,  cover  the 
amount  of  the  loan  to  be  closed. 

(2)  An  attorney  that  is  issuing  an 
uttomey's  title  opinion  or,  if  title 
insurance  is  being  obtained,  an  attorney 
or  closing  agent  that  is  not  covered  by 
a  closing  protection  letter  must  have  in 
full  force  and  effect  a  fidelity  tvpe  bond. 
If  partners,  associates,  or  members  of  the 
staff  of  the  attorney  or  closing  <jgent 
have  access  to  the  funds  in  the  escrow 
account,  each  such  individual  must 
cither  have  a  separate  fidelity  type  bond 
to  cover  any  fraudulent  or  dishonest  act 
or  such  person(s)  may  be  covered  by  a 
blanket  fidelity  bond.  While  it  is 
recommended  that  $50,000  of  protection 
bo  maintained  for  each  individual 
persbn.  the  State  Director  will 
determine  the  appropriate  level  of 
Insurance  according  to  what  is 
customary  in  the  area  and  necessary  for 
the  protection  of  FmHA.  The  State 
Director  will  approve  the  form  of  the 
bond  although  Form  FmHA  1927-18, 
"Fidelity  Bond  for  Loan  Closing 
Attorneys,"  is  an  optional  form  that  is 
acceptable  to  FmHA  and  may  be  used. 

(dj  Approval  of  title  companies. 
FmHA  will  approve  any  title  insurance 
company  which  issues  policies  of  title 
insurance  in  the  state  where  the  security 
property  is  located  if  the: 


(1)  Form  of  the  owner's  and  lender's 
pohcies  of  title  insurance  to  be  used  in 
closing  FmHA  loans  are  acceptable  to 
the  State  Director,  and  will  contain  only 
standard  types  of  exceptions  and 
exclusions  approved  in  advance  by  the 
approval  official  with  the  advice  of 
OGC. 

(2)  Title  insurance  company  is 
licensed  to  do  business  in  the  state  (if 
a  license  is  required)  and  is  not 
Federally  debarred  or  suspended. 

(3)  Title  insurance  company  submits 
copies  of  audited  financial  statements, 
Form  9  financial  statements,  or  other 
approved  financial  statements 
satisfactory  to  the  State  Director,  which 
indicate  that  the  company  has  financial 
ability  to  cover  losses  arising  out  of  its 
activities  as  a  title  insurance  company 
and  imder  any  closing  protection  letters 
issued  by  the  title  insul-ance  company. 
The  financial  statements  must  also 
demonstrate  that  the  title  insurance 
company  has  sufficient  resources  to 
reimburse  FmHA  for  any  losses  caused 
by  fraud  or  dishonesty  by  the  company 
and  its  authorized  agents,  or  failure  of 
the  company  or  its  authorized  agents  to 
follow  or  comply  with  FmHA's  written 
closing  instructions. 

(4)  Title  insurance  company  agre.'s 
that  the  title  insurance  company 
employee  or  closing  agent  who 
supervises  the  closing  of  the  transaction 
wdll  be  authorized  to  receive  funds  and 
give  receipts  for  the  company's  charges. 

(5)  Above  listed  approval  process  will 
be  repeated  at  least  every  5  years,  or 
more  often  if  adverse  information 
b«x:omes  available,  to  insure  continued 
compliance  by  the  title  insurance 
company. 

(e)  Responsibility  of  approval  official. 
In  addition  to  approving  closing  agents, 
the  approval  official  will  inform  all 
closing  agents  used  in  connection  with 
FmHA  closing  of  their  duties  and 
responsibilities  under  this  subpart, 
apphcablo  state  supplements,  and  any 
changes  or  additional  requirements 
which  may  be  imposed.  A  package 
containing  a  copy  of  this  subpart, 
applicable  forms,  state  supplements, 
and  other  pertinent  material  will  be 
provided  to  the  closing  agent  as  needed. 

(0  Conflict  of  interest.  A  closing  agent 
who  has,  or  whose  spouse,  children,  or 
business  associates  have,  a  financial 
interest  in  the  real  estate  which  will 
secure  the  Fm,HA  debt  caimot  be 
involved  in  the  title  clearance  or  loan 
closing  process.  Financial  interest 
includes  having  either  an  equity, 
creditor,  or  debtor  interest  in  any 
corporation,  trust,  or  partnership  with  a 
financial  interest  In  the  real  estate 
which  will  secure  the  FmHA  debt. 


(gj  Debarment  or  suspension.  No 
attorney,  title  company,  title  insurance 
company,  or  closing  agent,  which  has 
been  debarred  or  suspended  from 
participating  in  Federal  programs,  may 
participate  in  any  aspect  of  the  FmHA 
loan  closing  and  title  clearance  process, 
in  accordance  with  FmHA  Instruction 
1940-M. 

Ch)  Special  provisions.  Closing  agents 
are  responsible  for  having  current 
knowledge  of  the  requirements  of  state 
laws  in  connection  v*rith  loan  closing 
and  title  clearance  and  should  advise 
the  State  Director  of  any  changes  in  state 
laws  which  necessitate  changes  in  state 
mortgage  forms  and/or  state 
supplements. 

(i)  Rejecting  closing  agents  or  title 
insurance  companies.  If  the  approval 
official  (or  the  State  Director  for  title 
insurance  companies)  cannot  approve 
the  closing  agent  selected  by  the 
applicant  in  accordance  with 
paragraphs  (c)  or  (d)  of  this  section,  the 
following  actions  will  be  taken: 

(1)  The  attorney  or  closing  agent  will 
be  notified  within  5  business  days  of  the 
specific  reasons  for  rejection.  No  appeal 
rights  will  be  given  as  the  closing  agent/ 
attorney  is  not  the  direct  recipient  of 
program  benefits. 

(2)  The  apphcant  will  be  notified 
within  5  business  days  of  the  rejection. 
It  is  the  applicant's  responsibility  to 
decide  whether  to  continue  with  the 
rejected  closing  agent/attorney,  if  the 
reasons  for  rejection  can  be  removed 
before  any  legal  costs  are  incurred,  or  if 
another  closing  agent/attorney  will  be 
selected. 

(3)  If  a  title  insurance  company  has 
requested  approval,  the  title  insurance 
company  will  be  notified  within  30  days 
after  all  relevant  information  requested 
by  the  State  Director  in  connection  with 
the  approval  decision  has  been  received. 
If  the  title  insurance  company  is 
rejected,  it  will  be  notified  at  that  time 
of  the  specific  reasons  for  rejection.  No 
appeal  rights  will  be  given  as  the  title 
insurance  company  is  not  the  direct 
recipient  of  program  benefits. 

§  1927.55    Title  clearance  services. 

(a)  Responsibilities  of  closing  agents. 
Services  to  be  provided  to  FmHA  and 
the  borrower  by  a  closing  agent  in 
connection  with  the  transaction  vary 
depending  whether  a  title  insurance 
policy,  or  title  opinion  are  being 
furnished.  The  closing  agent  is  expected 
to  perform  these  services  without 
unnecessary  delay.  Delay  in  providing 
services  without  justification  may  be 
grounds  for  not  approving  the  closing 
agent  in  future  cases. 

(b)  Initial  responsibility  of  approval 
official.  The  approval  official  wall 
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furnish  the  closing  agent  with  Form 
FmHA  1927^.  "Transmittal  of  Title 
Information."  all  the  information  and 
documents  called  for  therein  (including 
waivers,  easements,  and  FmHA  forms), 
and  any  information  not  contained  in 
this  subpart  regarding  FmHA  policies 
and  procedures  applicable  to  the  type  of 
transaction  involved. 

(c)  Ordering  title  senices.  The 
approval  official  will  notify  the 
borrow  er  and  seller,  if  applicable,  that 
an  attorney  or  title  company  must  be 
employed  to  examine  the  title  and 
perform  other  serv  ices  in  connection 
with  the  closing  of  the  transaction. 
Application  for  title  examination  or 
insurance  v\'ill  be  made  by  the  borrower 
to  an  attorney  or  title  company. 
Application  for  mortgage  title  insurance 
will  be  on  a  form  which  has  been 
approved  by  the  approval  official.  The 
mortgagee  policy  will  be  for  at  least  the 
amount  of  the  loan.  The  United  States 
of  America  will  be  named  as  the 
mortgagee  insured.  Attorney  services 
may  be  requested  in  the  form  of  FmHA 
Guide  Letter  No.  1927-B-l  (available  in 
any  FmHA  office). 

(d)  Use  of  title  opinion.  If  a  title 
opinion  will  be  issued,  a  title 
examination  will  include  searches  of  the 
records,  or  certificates  from  the  clerks  of 
the  appropriate  State  courts.  Federal 
Bankruptcy  courts  and  United  States 
district  courts,  for  the  period 
determined  necessary  by  local  custom, 
to  issue  a  title  opinion.  A  Form  FmHA 
1927-9,  "Preliminary  Title  Opinion," 
Form  FmHA  1927-10,  "Final  Title 
Opinion,"  or  a  certificate  of  title  will  be 
issued  to  the  approval  official.  If  either 
form  is  not  legally  sufficient  in  a 
particular  state,  an  OGC  approved  state 
form  will  be  used.  The  closing  agent 
will  determine: 

(1)  The  legal  description  and  all 
owner(s)  of  record  of  the  real  property, 

(2)  Whether  there  are  any  outstanding 
mortgages,  liens,  judgments  or  pending 
suits  in  Federal  or  State  courts  (as 
disclosed  by  a  lis  pendens  or  other 
similar  notice  of  a  pending  lawsuit),  and 
advise  the  approval  official  and 
borrower  of  the  nature  and  legal  effect 
of  outstanding  interests  or  exceptions 
such  as  liens,  encumbrances,  leases, 
easements,  covenants,  conditions, 
restrictuions,  reservations,  and  rights 
relating  to  mineral,  oil,  gas.  geothermal, 

_ timber  and  water  rights  (including  the 
presence  or  absence  of  the  right  of  entry 
by  holder  of  such  rights),  prior  sales  of 
part  of  the  property  judgments,  probate 
proceedings  or  pending  court  actions 
affecting  the  real  property  or  other 
outstanding  exceptions  or  interests  to 
assist  in  determining: 


(i)  Whether  the  outstanding  interests 
or  exceptions  affect  the  value  of  the 
property  or  its  operation,  and 

(ii)  Which  e.xceptions  must  be 
corrected  in  order  for  the  borrower(s)  to 
obtain  good  and  marketable  title  of 
record  in  accordance  with  prevailing 
title  examination  standards,  and  for 
FmHA  to  obtain  a  valid  lien  of  the 
required  priority. 

(3)  Whether  there  are  outstanding 
Federal  or  State  tax  claims  (including 
taxes  which  under  state  law  may 
become  a  lien  superior  to  a  previously 
attaching  mortgage  lien), 

(4)  Whether  outstanding  judgments  of 
record,  bankruptcy,  insolvency,  or 
probate  proceedings  involving  any  part 
of  the  property,  whether  already  owned 
by  the  borrower,  or  to  be  acquired  by 
assumption  or  with  loan  funds,  or 
involving  the  borrower  or  the  seller 
exist, 

(5)  If  a  water  right  is  to  be  included 
in  the  security  for  the  loan.  The  closing 
agent  must  attach  a  full  legal  description 
of  the  water  right, 

(6)  If  wetlands  easements  or  other 
conser\ation  easements  have  been 
placed  on  the  property, 

(7)  If  there  are  any  liens  or  recorded 
claims  which  would  prevent  FmHA 
from  obtaining  an  enforceable  mortgage 
lien  of  the  required  priority  on  the 
security  property,  and 

(8)  If  there  are  any  exceptions  of 
record. 

(9)  What  measures  are  required  for 
preparing,  obtaining,  or  approving 
curative  material,  conveyances,  and 
security  instruments, 

(10)  Provide  copies  of  these  interests 
and  exceptions  as  requested  by  the 
approval  official. 

(e)  L'se  of  title  insurance.  When  title 
insurance  is  to  be  obtained,  the  approval 
official  will  be  furnished  with  a  title 
insurance  binder  disclosing  any  defects 
in,  and  encumbrances  against,  the  title, 
the  conditions  to  be  met  to  make  the 
title  insurable,  and  the  curative  or  other 
actions  to  be  taken  before  closing  of  the 
transaction.  The  binder  must  include  a 
commitment  to  issue  a  mortgagee  and 
owner's  title  policy  in  an  amount  at 
least  equal  the  amount  of  the  loan.  In 
the  case  of  an  assumption  without  a 
subsequent  loan,  the  existing  policy 
may  be  continued  if  the  coverage  meets 
or  exceeds  the  assumption  balance  and 
the  title  company  agrees  in  writing  to 
e.xtend  coverage  in  full  force  and  effect. 

(f)  Approval  official's  responsibilities 
after  receipt  of  preliminary-  title  opinion 
or  title  insurance  binder.  Upon  receipt 
of  the  preliminary  title  opinion  or  title 
insurance  binder,  the  approval  official 
will: 


(1)  Check  the  opinion  or  binder 
carefully.  If  any  required  information  is 
omitted,  or  if  the  standard  form  of 
opinion  or  binder  is  amended,  the 
approval  official  will  return  it  for 
completion  or  correction.  If  the  closing 
agent  is  unable  or  unwilling  to  comply, 
the  approval  official  will  send  the 
opinion  or  binder  with  a  full 
explanation  to  OGC  through  the  State 
Director  for  advice. 

(2)  Check  the  legal  description  of  the 
land,  water  rights,  rights-of-way, 
easements,  and  other  security  involved, 
to  determine  that  the  description  covers 
all  of  the  property  rights  intended  to  be 
taken  as  security. 

(3)  Review  all  exceptions  to  title 
shown  in  the  preliminary  title  opinion 
or  title  insurance  binder.  The  approval 
official  will  determine  which  exceptions 
must  be  modified,  eliminated  or  waived, 
or  whether  an  agreement  with  prior 
lienholders  is  necessary  or  advisable  to 
protect  FmHA's  interests.  If  prior 
encumbrance(s)  will  remain,  the 
approval  official  should  obtain  and 
review  a  copy  of  each  to  insure  that  its 
terms  are  acceptable  to  FmHA.  If  an 
option  or  sales  contract  which  lists 
acceptable  exceptions  is  involved,  the 
approval  official  will  determine  whether 
the  exceptions  in  the  preliminary  title 
opinion  or  title  insurance  binder  are  the 
same  as  those  in  the  option  or  sales 
contract  and  inform  the  applicant  of 
discrepancies.  If  the  approval  official 
has  any  doubt  as  to  the  acceptability  or 
effect  of  any  exception,  the  applicant 

w  ill  be  requested  to  obtain  a 
clarification.  The  approval  official  will 
consult  with  the  closing  agent  and/or 
the  State  Director  when  necessary  to 
determine  the  acceptability  of  any 
exception.  If  the  approval  official 
determines  that  any  defects  cannot  be 
corrected,  or  the  effect  of  certain 
exceptions  on  the  title,  suitability, 
security  value,  or  successful  operation 
of  the  property  is  not  clear,  and  they 
cannot  be  corrected  or  eliminated 
without  undue  expense,  the  approval 
official  will  forward  the  preliminary 
title  opinion  or  title  insurance  binder  to 
the  State  Director  together  with 
comments  regarding  the  objectionable 
features  and  copies  of  the  exceptions 
when  needed. 

(i)  If,  with  the  advice  of  OGC,  the 
State  Director  determines  that  the 
exceptions  will  not  adversely  affect  the 
title  to  the  property  or  its  suitability, 
security  value,  or  successful  operation, 
the  State  Director  will  advise  the 
approval  official.  The  approval  official 
will  then  arrange  for  closing. 

(ii)  If  the  State  Director,  with  the 
advice  of  OGC,  finds  that  these 
exceptions  will  adversely  affect  the  title 
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to  the  property,  its  suitability,  security 
value,  or  successful  operation,  the  State 
Director  may  waive  them  conditionally 
and  instruct  the  approval  official  as  to 
how  the  conditions  may  be  met.  or 
instruct  the  approval  official  that  the 
loari  cannot  be  closed  because  of  the 
defect. 

§  1927.56    Scheduling  loan  closing. 

The  approval  official  may  arrange  a 
closing  when  he/she  determines  that 
exceptions  shown  in  the  preliminary 
title  opinion  or  title  insurance  binder  (if 
any)  unll  not  adversely  affect  the 
suitability,  security  value,  or  successful 
opetation  of  the  property. 

(a)  The  approval  official  will  make 
sure  that  all  requirements  of  subpart  I  of 
part  1940  of  this  chapter  have  been  met 
before  the  loan  is  closed. 

(b)  In  arranging  for  loan  closing,  the 
approval  official  will  send  Form  FmHA 
1927»15.  "Loan  Closing  Instructions/ 
Loari  Closing  Statement  For,"  to  the  the 
closing  agent.  When  a  title  insurance 
commitment  is  involved,  the  "loan 
closing  instructions"  will  include  any 
corrections  required  by  the 
commitment.  Therefore,  the  title 
insurance  commitment  must  be  received 
before  the  final  closing  instructions  are 
transmitted.  At  the  same  time,  sefid 
written  notification  of  loan  closing  to 
the  applicant.  For  single  family  housing 
loans  Form  FmHA  1927-16, 
"Notification  of  Loan  Qosing."  will  be 
used  to  notify  the  applicant. 

§  1927.57    Preparation  of  closing 
documents. 

(a)  Preparation  of  deeds.  The  closing 
agent  will  prepare,  complete,  or  approve 
deeds  necessary  for  title  clearance  and 
closing  of  the  transaction.  FmHA  forms 
will  be  used  whenever  possible. 

(1)  Types  of  estates  for  married 
borrowers.  If  the  borrowers  are  marriod, 
FmHA  prefers,  but  will  not  require,  that 
title  to  the  real  estate  will  be  held  in 
such  a  way  that,  upon  the  death  of  a 
borrower,  it  will  pass  to  the  surviving 
spouse  by  law  to  prevent  the  real  estate 
from  being  tied  up  in  probate 
proceedings.  Title  may  be  held  in  any 
manner  that  permits  obtaining  the 
required  mortgage. 

(2)  Deeds  will  be  prepared  as  follows: 
(i)  Conveyances  of  title  to  borrowers 

by  parties  other  than  FmHA  will  be  by 
general  warranty  deed.  If  a  general 
warranty  deed  cannot  be  obtained,  a 
special  warranty  deed,  quitclaim  deed, 
or  gr^nt  deed  may  be  used  if  the  entity 
provi<ling  title  clearance  (closing  agent) 
determines  that  the  dtied  used  will  vest 
in  thd  borrower  a  good  and  marketable 
title  of  record.  All  conveyances  by 
FmHA  will  be  by  quitclaim  deed. 


(ii)  The  deed  to  the  security  property 
will  show  the  exceptions  to  which  the 
title  is  subject  and  should,  where 
customary,  contain  a  tie-in  description 
showing  that  it  covers  the  same  land  or 
part  of  the  same  land  as  that  designated 
or  described  in  another  deed  or 
mortgage  described  specifically  by  date, 
parties,  and  recording  data. 

(iii)  Each  deed  should  recite  legal 
consideration. 

(b)  Preparation  of  mortgages.  The 
closing  agent  will  insure  that  all 
mortgages  are  properly  prepared, 
completed,  executed,  and  filed  for 
record.  Where  applicable,  the  mortgages 
should  recite  that  it  is  a  purchase  money 
mortgage.  The  following  requirements 
will  be  observed  in  preparing  FmHA 
mortgages: 

(1)  Real  estate  mortgage  forms.  FmHA 
mortgage  forms  will  be  used  in  all  cases 
and  other  FmHA  forms  will  be  used 
whenever  possible.  Form  FiiiHA  1927- 
1,  "Real  Estate  Mortgage  or  Deed  of 

Trust  For "  (state)  will  be  used 

for  all  insured  and  direct  loans  except 
where  Form  FmHA  1927-7  (State),  is 
used  for  all  rural  housing  loans.  These 
forms  will  be  prepared  and  distributed 
in  accordance  with  state  supplements. 
When  a  loan  is  made  to  a  homestead 
entr\'man  or  to  a  contract  purchaser  of 

a  farm  unit  from  the  Bureau  of 
Reclamation,  a  rider  to  Form  FmHA 
1927-1  will  be  used  per  state 
supplement. 

(2)  Number  of  copies. 

(i)  The  original  recorded  mortgage  is 
to  be  retained  in  the  borrower's  case  file 
unless  the  original  mortgage  is  retained 
by  the  recorder,  and  a  conformed  copy 
will  be  provided  to  the  borrower. 

(ii)  When  the  original  is  to  be  retained 
by  the  recorder,  an  original  and  two 
conformed  copies  will  be  prepared.  One 
conformed  copy  will  be  retained  in  the 
borrower's  case  file  and  one  conformed 
copy  will  be  provided  to  the  borrower. 

(iii)  Extra  copies  of  mortgages  may  be 
needed  in  individual  cases  in  some 
participation  loans,  loans  on 
reclamation  projects,  when  security  is 
taken  on  trust  or  restricted  property 
involving  loans  to  Native  American,  and 
other  similar  situations. 

(iv)  The  closing  agent  will  distribute 
copies  to  appropriate  parties  at  loan 
closing  or  as  soon  as  possible  thereafter. 

(3)  Persons  required  to  execute 
mortgage.  The  mortgage  will  be 
executed  by  the  borrower  and  all  other 
persons  having  an  interest  in  the  real 
property  being  mortgaged  whose 
execution  is  necessary  for  FmHA  to 
have  the  required  lien  priority,  (for 
example,  a  spouse's  right  of  dower  or 
curtesy)  so  that,  in  the  event  of  default, 
the  mortgage  will  be  enforceable  against 


all  such  interests.  Persons  signing  the 
promissory  note  and  the  mortgage  will 
use  exactly  the  same  names  which 
appear  on  the  title. 

(i)  When  the  appUcant  is  a 
corporation  or  cooperative,  the  mortgage 
will  be  executed  by  the  authorized 
officers  on  behalf  of  the  corporation  or 
cooperative.  Authorization  must  be 
granted  to  the  officers  by  either: 

(A)  The  Articles  of  Incorporation  and 
Bylaws,  or 

(B)  A  duly  adopted  resolution  of  the 
board  of  directors  authorizing  such 
execution  and  indicating  which  officers 
are  authorized  to  execute  the  loan 
documents  on  behalf  of  the  corporation/ 
cooperative,  unless  applicable  FmHA 
instruction  or  state  law  prohibits.  The 
resolution  must  bear  the  certification  of 
the  corporate/cooperative  secretary  that 
it  was  duly  adopted  and  not  revoked 
and  have  the  corporate  seal  affixed,  if 
applicable,  to  be  acceptable.  When 
shareholder  approval  is  necessary  the 
resolution  must  recite  that  shareholder 
approval  has  been  obtained. 

(ii)  When  the  applicant  is  a 
partnership,  the  mortgage  must  be 
executed  by  the  partners  required  by  the 
partnership  agreement  to  execute  loan 
documents  on  its  behalf. 

(iii)  When  the  applicant  is  a  trust,  the 
requirements  of  the  trust  agreement  and 
state  law  shall  control  as  to  who  is 
authorized  to  execute  the  loan 
documents. 

(4)  Date  of  Execution.  The  mortgage 
will  be  dated  and  executed  on  the  same 
date  as  the  promissory  note.  If 
necessary,  the  mortgage  may  be  done  on 
a  different  date  provided  it  is  not 
executed  before  the  date  of  the  note  or 
after  the  date  of  closing. 

(5)  Title  exceptions.  The  mortgage 
will  specifically  describe  all  exceptions 
it  will  be  subject  to,  if  customary  under 
local  practice  or  required  by  state  law  or 
s^te  supplement.  The  exceptions  will 
normally  be  shown  as  part  of  or 
immediately  following  the  legal 
description  of  the  land  and  must  be  the 
same  as  shown  on  the  final  title  opinion 
or  mortgagee  policy  of  title  insurance.  In 
cases  where  specific  description  of  each 
exception  to  title  is  not  customary  or 
required,  these  exceptions  may  be 
described  by  use  of  a  general  statement 
similar  to  the  following  (unless 
inconsistent  with  applicable  State  law): 
"Subject,  however,  to  all  outstanding 
covenants,  conditions,  restrictions, 
reservations,  liens,  encumbrances, 
easements,  rights  of  way,  leases, 
mineral,  oil,  gas  and  geothcrmal  rights 
(with  or  without  the  right  of  surface 
entry),  timber  rights,  water  rights, 
judgements,  pending  court  proceedings. 
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probate  proceedings  and  agreements 
which  limit  the  title  to  the  property." 

(6)  Releasing  or  retaining  existing 
mortgages  in  refinancing  cases.  When 
there  is  an  outstanding  FmHA  real 
estate  mortgage  against  the  properly  and 
the  loan  secured  by  the  mortgage  is 
being  refinanced  with  the  current  loa.n. 
the  mortgage  for  the  outstanding  loan 
will  be  superseded  and  w  ill  be  released 
at  the  time  of  loan  closing,  unless  it  is 
necessary  under  state  law  to  keep  the 
existing  mortgage  in  effect  to  retain  a 
valid  lien  of  the  same  priority  for  the 
obligation  being  refinanced. 

(7)  Describing  notes  in  mortgages.  In 
most  cases,  only  the  note{s)  for  the  new 
loan(s)  needs  to  be  described  when  a 
subsequent  loan  is  made  and  a 
subsequent  mortgage  is  taken.  The 
noto(s)  for  any  unpaid  loan(s)  secured 
by  real  estate  will  not  be  de.scribtnl  in 
the  mortjjage  imlcss  the  approval  of-lciul 
determines: 

(i)  It  is  necessary  to  do  so  to  protec.t 
the  goverament's  interest. 

(ii)  The  description  of  the  unpaid 
prior  secured  note(s)  in  the  mortgage 
being  taken  v.-ould  not  result  in  a  higher 
title  insurance  premium  for  the  new 
mortgage,  or 

(iiij  State  law  requires  that  all  original 
notes  be  presented  when  filing  a 
security  instrument.  A  State  supplement 
should  reflect  this  exception  when 
applicable. 

18)  Detennining  due  date  affinal 
installments.  The  "Due  Date  of  Final 
In.stallment."  as  shown  in  the  mnrtj;age. 
is  determined  by  adding  the  number  of 
years  over  which  the  loan  is  payable  to 
the  date  of  the  promissory  note:  for 
example,  if  the  note  is  dated  March  30. 
1987.  and  the  final  payment  is  due  and 
payable  20  years  from  that  date,  die 
"Due  Date  of  Final  Installment"  is 
March  30.  2007. 

(9)  Alteration  of  mortgage  fvnn.  .\ 
niortgage  form  may  be  altered  pursu-ml 
to  a  state  supplemt^nt  having  prior 
approval  of  the  National  Office,  or  in  a 
spetia!  fase,  to  comply  with  the  tenr-s 
of  loan  approval  prescribed  in 
acrordan.'.e  with  program  i:is!ni'.tinns. 
No  other  alterations  in  the  p.-inted 
mortgage  forms  will  be  made  withmit 
prior  approval  of  the  Ni'.tionil  Offi(.e. 
Any  changes  made  by  deletion, 
.substitution,  or  addition  (excluding; 
filling  in  birmks)  wi!i  be  initialed  m  the 
margin  by  all  pt-rsons  signing  the 
riortgarje. 

(10)  Special  requirements  imfxjsed  by 
prog.fun  instructions.  Some  pro-^rajii 
iiistructi.ms  require  that  the  inortgn^e 
forms  be  modified.  In  such  cas<'s.  either 
OGC  or  the  approval  official  will  modify 
th?  FmHA  mortgage  fonn  as  .specified. 
The  closing  agent  will  irake  sure  that 


the  modification  has  been  made  prior  to 
execution  of  the  mortgage. 

(11)  Mortgages  on  leasehold  estates. 
When  the  FmHA  security  interest  is  a 
leasehold  estate,  unless  state  law  or 
state  supplement  otherwise  provides, 
the  Forms  FmHA  1927-1  or  FmHA 
1927-7  v/ill  be  modified  as  follows: 

(i)  In  the  space  provide  on  the 
mo.-tgage  for  the  description  of  the  real 
property  security,  the  leasehold  estate 
and  the  land  covered  by  the  lease  must 
be  described.  The  following  language 
must  bo  used:  "All  of  borrower's  right, 
title  and  interest  in  and  to  a  leasehold 

estate  for  an  original  term  of 

yc'irs,  coimncncing  on _,  19 

.  created  and  established  by  and 

as  lessor  and  owner  and 


between 


as  lessee,  including  any 

extensions  and  renewals  thereof,  a  copy 
of  which  lease  was  recorded/filed  in 

book  .  page .  as  instrument 

number .  in  the  Office  of  the  (e.g.. 

County  Clerk),  for  the  aforesaid  county 
and  .state  and  covering  the  following 
real  property: ." 

(ij)  L-nmodiately  preceding  the 
covenant  starting  with  the  words 
"shoulij  default."  the  following 
covenant  will  be  added:  "(         j 
Borrower  covenants  and  agrees  to  pay 
when  due  all  rents  and  any  and  all  other 
charges  required  by  Siud  lease,  to 
comply  with  ail  other  requirements  of 
.said  lease,  and  not  to  surrender  or 
relinquish,  without  the  government's 
prior  written  consent,  any  of  borrowers 
right,  title  or  Interest  in  or  to  said 
leasehold  estate  or  under  said  lease 
while  this  mortgage  remains  of  record." 

(12)  Mortgages  on  land  purchase 
contract.  When  the  FniHA  security 
interest  is  on  a  borrowers  interest  in  a 
land  purchase  contract.  OGC  will 
provide  lan;;'iage  to  be  used  to  mfMlif^' 
the  Fonn  FmHA  1927-1  or  FmHA 
l')27-7. 

(l^)  Leqnl  description.  The  legal 
descxiption  on  the  mortgage  should  be 
taken  directly  from  the  title  insurance 
conimilment  or  the  title  abstract  to 
insure  accuracy  of  the  lejjal  description 

(c)  Prepriratiun  of  the  promissory 
note.  Thi^  clot.ing  agent  will  nuike  sure 
Uiat  tJie  prtuuissorv'  noto  (or  assumption 
a.t;re«:::;cn()  is  conipJetpd  in  accordance 
with  the  for.TiS  manual  ins»\-t  (FMl),  a-.ui 
executed.  The  cipprova!  official  will 
df'terniine  vxho  is  to  execute  the 
prfmdhs<jr>'  note,  including  cosigners,  if 
necessary,  in  accordance  with  program 
instructions  and  provirle  the  closing 
agent  with  the  Jiamos  of  lhi;s«! 
individuals.  If  the  a{iplicaiit  is  a 
corpontion,  partnership,  or  trust,  the 
approval  officii!  will  provide  the 
name(s)  and  title(s)  of  the  individual(s) 
executing  the  promissory  note  on  b^?half 


of  the  entity.  Any  other  signatures  on 
the  note  (or  assumption  agreement) 
needed  to  insure  the  required  security, 
as  provided  in  state  supplements,  will 
be  obtained.  Persons  having  a  disability 
of  minority  or  mental  incompetency,  or 
persons  who  have  not  been  legally 
admitted  for  residency  in  the  U.S.,  its 
territories,  or  possessions,  are  not  to 
execute  the  promissory  note.  The  date 
shown  on  the  note  will  be  the  date  it  is 
executed  by  the  borrower  which  may 
not  be  later  than  the  date  of  the 
mortgage. 

(d)  Preparation  of  protective 
instnnnents.  The  closing  agent  will 
properly  prepare,  complete,  and.'or 
approve  releases  and  curative 
documents  necessary  for  title  clearan<:e 
and  closing,  in  recordable  form  an.l 
record  them  if  reciuired. 

(1)  Prior  lienhoider's  agreenient.  If 
any  liens  (other  than  FmHA  liens  or  tax 
liens  to  local  govemmfmtal  authorities) 
or  sec:urity  agreements  (hereafter  called 
"liens"),  with  priority  over  FmH.\'s 
mortgage  will  remain  against  the  real 
property  securing  the  loan(s).  the 
lienholders  must  execute,  in  recordable 
form,  agreements  containing  all  of  the 
following  provisions: 

(i)  The  prior  litmholder  shall  agree  not 
to  declare  the  lien  in  default  or 
accelerate  the  indebtedness  sc<:ured  by 
the  prior  lien  for  a  spec:ific  period  of 
time  after  notice  to  FmHA.  The 
agre(?ment  nnist: 

lA)  Provide  that  the  specified  perio<l 
of  time  will  uot  commence  until  the 
lienholdor  gives  written  notice  of  the 
borrower's  default  and  the  prior 
lienhoider's  intention  to  accelerate  the 
indebtedness  to  the  FmHA  office 
servicing  the  loan. 

(B)  Include  the  address  of  the  FmHA 
servicing  office. 

(C)  Give  FmHA  the  option  to  cure  ajiy 
monetary  default  by  paying  tJie  amount 
of  the  borrower's  delinquent  payments 
to  the  prior  lienholdor.  or  pay  the 
obHg.-ition  in  full  and  have  the  lion 
assig.ned  to  Fir.HA,  and 

(D)  Provide  that  the  prior  lienholder 
wii!  not  declare  tluj  lien  in  default  for 
any  nonmnne'ary  reason  if  FmHA 
commences  liquidatitm  proceedings 
B-.^,ainst  the  property  and  thereaficr 
acquiies  the  property. 

(ii)  When  tne  prior  lien  .sMures  future 
advances,  int. hiding  the  lienhoider's 
costs  for  bonower  liquidation  or 
bankruptcy,  which  uiider  slate  law  have 
priority  over  the  mortgage  Ijoing  taken 
(or  a  FmHA  mortgage  alresidy  held),  the 
prior  lienholiici  shall  agroe  not  to  make 
advances  for  purposes  other  than  to.xes. 
insu.'T»nce  or  payments  on  other  prior 
liens  without  written  consent  of  the 
State  nirfi<;tor. 
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(i  0  The  prior  lienholder  shall  consent 
to  FmHA  making  (or  transferring)  the 
loan  and  taking  (or  retaining)  the  related 
mortgage  if  the  prior  lien  instrument 
prohibits  a  loan  or  mortgage  (or  transfer) 
without  the  prior  lienholder  s  consent. 

(iv)  The  prior  lienholder  shall  consent 
to  F^HA  transferring  the  property 
sub;  [let  to  the  prior  lien  after  FmH.^  has 
obtained  title  to  the  property  either  by 
fore  ;lcsure  or  voluntary  conveyance  if 
the  )rior  lien  instronient  prohibits  such 
Iran  ler  viithout  tlie  prior  lirnhoider's 
rorr  i  nt. 

(21  Notice  of  fnreclnfsure  c^rFtfments. 
Th'^M!  agroemenls  wiii  be  obtained  only 
vvher^  required  by  a  st?.te  supplement. 
As  a  Ji-(H:autionary  .iieasuro.  the  state 
supji  «mi'iit  will  require  notice 
iigrc  >  ucnts  whi;ii  OG(^  determin»-s  that 
st.itf    iuv  permits  junior  liens  f.f  private 
part  (  s  to  be  extinguished  by  fareclimuro 
of  a  jrior  lien  without  the  junior 
lienli  ilder  b«jing  made  pjirties  or  Wing 
give  »  at;tual  notice.  The  state 
sup{  emcnt  will  specify  the  numlwr  of 
days  within  which  notice  of  foreclosure 
IS  r»'  jLiir'^d  by  the  agreen^ent. 

(3    Least'holds.  When  the  FmHA 
sfcur  ty  intnn^t  is  on  a  leasehold,  the 
uppiL  val  official  must  rtvievv  the  lease 
to  m  ske  sure  that  it  mtnjts  the  security 
and  Juration  requirements  of  the 
progr^in  instructions.  If  not.  it  will  be 
neceiary  for  the  iandlo-d  and  tenant  to 
anienti  the  lease  to  meet  those 
rtjqu  rements  at  closing. 

(4,  Wgreempnt  hy boJdi-r of  ivndor's 
intet  rkt  undor  lard  mntnict.  If  the 
buyeiTS  interest  in  the  security  property 
is  Ih.ij  of  a  buyer  under  a  land  contract, 
it  w!  j  be  nef:pssary  for  the  seller 
fven.i^jr)  to  execute,  in  record.ible  fonn. 
an  a-.fpement  containing  a'A  of  the 
fnllo.ving  provisions: 

(ij  The  vendor  shall  agree  not  lo  s;'!! 
Of  vc  i(i'ntarily  transfer  the  vendor's 
int£^-  -pi  under  the  land  contract  without 
the  pit^^>r  writt.on  consent  of  the  FmHA 

(li]  irhe  vendor  shr^il  wg.'^-e  uc.ixo 
r^icM  rtbcr  or  cause  cny  liens  to  bo  levied 
Hgair  ^t  the  property. 

(iii)ITho  vendor  sh;.ll  a;;ree  nut  to 
comr  fence  or  taie  any  action  to 
acdl (irate,  forfeit  or  fi'roi.Iu«a;  the 
buyt  js  i'.iicrest  in  the  secu.rily  property 
until  a  specinirJ  per^jd  of  fime  after 
notif  pi.^  the  S'alc  Director  'A  in'rnt  lo 
do  5(1. ;1  his  p»r"otl  of  l.nie  will  i»e  nL^oty 
iM]  ( ^ys  unless  a  state  supplement 
other i^i.se  provides.  The  agroenieut  shall 
givt- 1  'uiliA  the  option  to  cun^  any 
fnun»  lEiry  deftult  Ly  paying  the  a;nount 
of  lh«   i^uyer's  delinquent  payments  lo 
the  v> ;  idor.  or  paying  the  vendor  in  f*dl 
tuul  I  iiving  ttie  ccntrjct  assigned  to 
f!  iH  1 


(iv)  The  vendor  shall  consent  to 
FmHA  making  the  loan  and  taking  a 
security  interest  in  the  borrower's 
interest  under  the  land  contract  as 
.security  for  the  FmHA  loan. 

(v)  The  vendor  shall  agree  not  to  take 
any  actions  to  foreclose  or  forfeit  the 
interest  of  the  buyer  under  the  land 
contract  because  FmHA  has  acquireii 
the  buyer's  interest  under  the  land 
contract  by  foreclosure  or  voluntary 
conveyance,  or  because  FmH.A  has 
subsequently  sold  or  assigned  the 
buyer's  interest  to  a  third  party  who  will 
assume  the  buyer's  obligations  under 
the  !,"nd  contract. 

(v  i)  When  FmHA  acquires  a  buyer's 
interest  under  a  land  contract  by 
voluntary  conveyance  or  foreclosure. 
FmHA  will  net  be  detnii?d  to  have 
atisuinod  any  of  the  buyer's  obligations 
under  the  cortract.  provided  dial  the 
failure  of  FuilLA  to  perform  any  such 
obligations  %vhi!a  it  holds  the  buyer's 
interest  is  a  grou.^d  to  commence  an 
action  to  terminale  the  land  conlr.ict. 

(5)  form  of  of^i-eentent.  The  forrn  of 
prior  lienholder "s  agreement, 
forbearance  agreement,  notice  of 
foreclosure  or  assignment,  and 
agreement  by  holder  of  vendor's  interost 
under  land  contract  will  be  prescribed 
in  a  state  supplement  with  the 
concurrence  of  OCC.  When  only 
forbearance  agreements  are  needetl.  they 
will  he  obtained  on  Form  FmHA  1927- 
e.  "Agreement  with  Prior  Lienholder." 
or,  if  that  form  is  not  legally  satisfactory, 
on  a  state  form  having  the  same  title. 
When  only  notice  of  foreclosure  or 
assignment  are  requi.-^d.  a  separate  fcm 
for  this  purpose  will  be  used.  When 
both  f<}rb*;aranre  agreem.onts  and  notices 
of  foret:losure  or  .assignment  .ire 
required,  Form  FmllA  1927-8  may  bo 
en-ended  in  order  to  ser\e  both 
purposes,  fl  scbstiture  state  form  may  he 
usf;d  for  both  purposes,  ot  Form  FmHA 
ifV27-3  may  be  used  and  the  n.)tii-o 
i^gr«««.n:e:.t  obhiined  on  a  s^'parate  slate 
f.jr:n. 

(li)  Exfcuting.  a(:knoi\lirdgin^>.  and 
nccrding.  Whi-n  an  agreement  is 
nnjuired  by  p?T.igraphs  {d)(l).  (d)(2). 
(d)(;0,  or  (djf4)  of  ihis  Viclion.  the 
c!o.>ing  agent  will  determine  at  the  time 
of  closing  dial  the  agre«'meiit  is  properly 
completed,  extcutcd.  sealed,  witnessed, 
acknowiedr^d.  end  recorded  as  r^jquired 
by  .state  law  or  stale  supplement. 

(p)  CotTfct-.ari  of  errors  in  rtfcorded 
scajiity  irstniinents.  A  state 
supplement,  subifct  to  CXX's  review 
and  approval,  will  be  issued  to  p.'-ovide 
guidance  in  correcting  error{s)  in 
recorded  security  instruments. 


§1927.58    Closing  the  transaction. 

The  closing  agent  will  co<jperate  with 
the  approval  official,  the  borrower  and 
the  seller,  and  other  necessary  parties  to 
arrange  the  time  and  place  of  closing. 
The  closing  agent  v>rill  make  sure  thai 
FmHA  obtains  a  valid  mortgage  lien  on 
the  property  of  the  priority  required  by 
FmH.A,  subject  only  to  any  defects  and 
exceptions  approved  by  the  approval 
official  or  State  Director.  The  "Date  of 
Closing"  will  be  considered  to  be  the 
date  that  the  note  and  mortgage  are 
signed,  and  the  loan  closing  process 
takes  place. 

(a)  Disbursement  of  loan  funds.  When 
the  closing  ag^int  indicates  that  the 
conditions  necessary  lo  close  the  loan 
have  been  m.et.  loan  funds  wiil  In; 
for\varded  lo  the  closing  agent.  Loan 
funds  will  not  be  disbursed  prior  to 
filing  of  the  mortgage  for  record; 
however,  when  necessary,  loan  f.uids 
may  be  placed  in  escrow  befo,~r  tiie 
mortgage  is  fdcd  for  record  a.^d 
disbursed  after  it  is  filed.  No 
development  funds  will  be  kept  in 
escrow  by  the  closing  agent  after  loan 
closing.  Loan  funds  for  the  pay.ment  of 
a  lien  may  be  disbursed  only  upon 
receipt  of  a  discharge,  satisfaction,  or 
release  (or  assignment  where  necessary 
lo  protect  the  interests  of  FmllA). 

U))  Title  examination  and  liens  or 
claims  against  borrowers.  The  closi;ig 
agent  will  e.xamine  the  title  for  liens 
against  the  property  and  claims  against 
the  borrower  from  the  terminal  date  of 
the  preliniinar>-  title  examination  up  to 
and  including  the  time  of  recording  the 
current  mortgage.  If  thorn  are  no  entries 
of  record  during  the  period,  except  the 
documents  n^quired  in  connection  with 
title  clearance  and  any  part.ial  release(s) 
ur  subordinat:6a(s)  previouslj-  approved 
by  FmHA,  the  transaction  may  be 
<:Iosed.  If  there  are  o'her  entries  of 
record  during  this  period,  the 
transaction  will  not  be  closed  until 
these  entries  have  been  cleared  of  record 
or  administratively  approved.  The 
closing  agent  will  advise  the  approval 
off:(  ial  of  the  nature  of  such  intervening 
instruments  and  the  effect  they  may 
have  on  obtaining  a  valid  mortgag**  of 
•  lie  p.riority  required  or  the  title 
insurance  policy  to  be  issued. 

(c)  Taxes  ana  asser^smenls.  Th-^ 
closing  agent  will  dftermine  if  all  taxes 
and  asst'.ssments  again'-t  the  property 
which  :ire  due  end  payable  are  paid  at 
or  before  the  time  of  loan  closing.  If  ihe 
seller  and  the  borrower  have  agrt-jd  to 
pr)rHte  any  ta,xes  or  as.'iessment  which 
are  no!  yet  due  and  payable  for  Lhe  year 
in  which  lhe  closing  of  the  transaction 
tales  place,  the  seller's  proportionate 
share  of  the  taxes  and  assessments  will 
he  deducted  from  the  proceeds  to  be 
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paid  to  seller  at  closing  and  will  be 
credited  to  the  amount  required  to  be 
paid  by  borrower  at  closing.  Certificates 
or  receipts  should  be  produced  from  the 
taxing  authorities  to  show  that  taxes  or 
assessments  which  are  due  and  payable 
have  been  paid  and,  if  possible,  the 
certificates  or  receipts,  or  copies,  will  be 
kept  in  the  borrower's  County  Office  or 
District  Office  case  file.  Appropriate 
prorations  as  agreed  upon  between  the 
borrower  and  seller  may  also  be  made 
for  taxes  paid  by  the  seller  which  are 
applicable  to  a  period  after  the  closing 
date,  common  area  maintenance  fees, 
prepaid  rentals,  insurance  (unless  the 
borrower  is  to  obtain  a  new  policy  of 
insurance)  and  growing  crops. 

(d)  Affidaxit  regarding  work  of 
improvement — (1)  Execution  by 
borrower.  The  closing  agent  will  require 
that  a  Form  FmHA  1927-5,  "Affidavit 
Regarding  Work  of  Improvement,"  be 
completed  and  executed  (including 
acknowledgment)  when  a  loan  is  being 
made  to  a  borrower  who  already  owns 
the  real  estate  to  be  mortgaged.  This 
affidavit  will  be  executed  by  the 
borrower  at  closing. 

(2)  Execution  by  seller.  The  closing 
agent  wall  require  that  Form  FmHA 
1927-5  be  completed  and  executed 
(including  acknowledgment)  by  the 
seller  when  the  FmHA  is  making  a  loan 
to  a  borrower  to  enable  the  borrower  to 
acquire  the  property  (including 
transfers).  This  affidavit  will  be 
executed  by  the  seller  at  closing. 

(3)  Lego]  insufficiency  of  affidavit 
form.  If  Form  FmHA  1927-5  is  not 
legally  sufficient  in  a  particular  state,  a 
state  form  approved  by  OGC  will  be 
used.  A  similar  form  that  may  be 
required  by  a  title  insurance  company 
may  be  substituted  for  Form  FmHA 
1927-5. 

(4)  Recording.  The  affidavit  will  not 
be  recorded  unless  the  closing  agent 
deems  it  necessary  and  state  law 
permits. 

(5)  Delay  in  closing.  The  loan  will  not 
be  closed  if,  at  the  loan  closing,  the 
seller  (in  a  sale  transaction)  or  the 
borrower  (in  a  nonpurchase  money  loan 
situation)  indicates  that  construction, 
repair  or  remodeling  has  been 
commenced  or  completed  on  the 
property,  or  related  materials  or  services 
have  been  delivered  to  or  performed  on 
the  property  within  the  time  limit 
specified  in  the  affidavit,  unless  a  state 
supplement  otherwise  provides.  The 
closing  agent  will  notify  the  approval 
official,  who  will  determine  if  the  work 
of  improvement  will  result  in  a  lien 
prior  to  the  FmHA  lien.  The  State 
Director  will,  with  the  advice  and 
concurrence  of  OGC,  provide  in  a  state 


supplement  the  period  of  time  to  be 
used  in  completing  the  affidavit. 

(e)  Completion  of  closing  documents. 
The  closing  agent  will  determine  that 
deeds,  promissory  notes,  mortgages, 
releases,  and  other  curadve  Instruments 
are  completed  in  accordance  with  the 
FMI  (sealed  and  witnessed  if  required 
by  state  law)  and,  if  necessary, 
acknowledged  and  filed  for  record  at  the 
proper  time. 

(0  Assignment  of  future  income.  If 
Form  FmHA  443-16,  "Assignment  of 
Income  from  Real  Estate  Seciu-ity,"  is 
required  in  a  particular  case,  the 
approval  official  will  prepare  the  form 
and  have  it  available  for  execution  by 
the  borrower  when  the  transaction 
closes.  The  closing  agent  will  see  that 
the  form  is  properly  completed, 
executed  (sealed  and  witnessed  if 
required  by  state  law),  and 
acknowledged  by  the  borrower 

(g)  Return  of  loan  documents  to 
approval  official  after  loan  closing. 
Within  one  day  after  loan  closing,  the 
closing  agent  will  return  completed  and 
executed  copies  of  Form  FmHA  1927- 
15,  the  promissory  note,  all  other 
documents  required  for  loan  closing 
(except  the  mortgage),  and  the  final  title 
opinion  or  policy  of  title  insurance  to 
the  approval  official.  If  the  recorded 
mortgage  is  customarily  returned  to  the 
borrower  or  closing  agent  after 
recording,  then  it  must  be  forwarded  to 
the  approval  official  immediately. 

(h)  Final  opinion  or  mortgage  title 
policy.  As  soon  as  possible  after  the 
transaction  has  been  closed: 

(1)  Final  opinion.  The  attorney  will 
issue  a  final  opinion  to  FmHA  and  the 
borrower  on  Form  FmHA  1927-10, 
"Final  Title  Opinion."  If  that  form  is  not 
legally  sufficient  in  a  particular  state,  a 
state  form  approved  by  OGC  may  be 
used.  Lssuance  of  the  final  opinion 
should  not  be  held  up  pending  the 
return  of  recorded  instruments.  If  it  is 
not  possible  for  the  final  title  opinion  to 
show  the  book  and  page  of  recordation 
of  the  FmHA  security  instrument,  the 
words  "and  is  recorded"  in  paragraph  II 
B  of  Form  FmHA  1927-10  may  be 
deleted  and  the  following  blank  space 
completed  to  show  the  filing  office  and 
the  filing  instrument  number  if 
available.  Attached  to  the  final  opinion 
will  be  required  documents  then 
available,  including  any  which  the 
approval  official  has  furnished  to  the 
attorney  which  were  not  previously 
returned.  The  attorney  will  ensure  that 
all  recorded  instruments  are  forwarded 
or  delivered,  to  the  proper  parties  after 
recording.  The  certification  of  title  will 
be  forwarded  for  a  voluntary 
conveyance. 


(2)  Mortgagee  title  policy.  The  closing 
agent  will  send  or  deliver  the  mortgagee 
title  policy,  with  the  United  States  listed 
as  mortgage  holder,  to  the  approval 
official.  The  policy  will  be  subject  only 
to  standard  exceptions  and  those 
outstanding  encumbrances,  exceptions, 
reservations,  and  other  defects  approved 
by  the  approval  official.  If  an  owner's 
poUcy  of  title  insurance  is  requested, 
the  closing  agent  will  send  or  deliver  it 
to  the  borrower.  The  closing  agent  will 
ensure  that  all  recorded  instruments  are 
delivered  or  sent  to  the  proper  parties 
after  recording. 

(3)  Responsibilities  of  the  approval 
official.  The  approval  official  will  check 
the  final  title  opinion  or  mortgagee  title 
policy  to  make  sure  that  the  lien  priority 
required  in  the  loan  approval  has  been 
obtained.  Form  FmHA  1927-15  will  be 
checked  to  see  that  funds  were 
disbursed  as  authorized.  If  these 
conditions  have  not  been  met,  the 
approval  official  will  report  it  to  the 
State  Director  for  advice. 

(i)  Other  services  of  the  closing  agent. 
(1)  The  closing  agent  will  assist  the 
approval  official  in  preparing, 
completing,  obtaining  execution, 
acknowledgment,  and  recording  the 
required  documents  when  necessary. 
Standard  FmHA  forms  will  be  used 
whenever  possible.  The  closing  agent 
will  keep  the  approval  official  advised 
as  to  the  progress  of  title  clearance  and 
preparation  of  material  for  closing  the 
transaction. 

(2)  The  closing  agent  will  provide 
services  for  voluntary  conveyances  as 
set  forth  in  §  1927.62  of  this  subpart, 
and  §1955.10of  subpart  A  of  part  1955 
of  this  chapter. 

§  1927.59    Subsequent  loans  and/or 
transfers  with  assumptions. 

Title  services  and  closing  for 
subsequent  loans  to  an  existing 
borrower  will  be  done  in  accordance 
with  previous  instructions  in  this 
subpart,  except  that: 

(a)  Loans  closed  using  title  insurance. 
(1)  Title  insurance  will  only  be  obtained 
if: 

(i)  Additional  land  is  being  acquired, 

(ii)  An  initial  loan  is  being  refinanced 
with  a  subsequent  loan, 

(iii)  An  additional  loan  is  being  made 
where  the  prior  secured  loan  was  not 
subject  to  title  clearance  (e.g.  where  the 
prior  loan  was  secured  by  the  best 
mortgage  obtainable),  or 

(iv)  An  additional  section  504  loan  is 
being  made  where  the  previous  loan 
was  unsecured,  or  secured  for  less  than 
$7,500  and  tlie  outstanding  debt  amount 
plus  the  new  loan  exceeds  $7,500. 

(2)  When  a  new  mortgagee  title  policy 
is  required,: 
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ft  will  cover  the  entire  real 
bfcrty  which  is  to  secure  the  loan. 
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including  the  real  property  already 
owned  and  any  additional  real  property 
being  acquired  by  the  borrower  with  the 
loan  proceeds. 

(ii)i  Title  insurance  coverage  will  be 
obtajined  for  the  entire  amount  of  any 
subsequent  loan  plus  the  amount  of  anv 
existing  loan  being  refinanced.  If  the 
existing  loan  is  not  being  refinanced,  the 
newj  mortgagee  policy  will  insure  only 
the  amount  of  the  subsequent  loan. 

{m  Loans  closed  using  title  opinions. 
Unless  the  approval  official  is  aware  of 
problems  with  or  discrepancies  in  the 
original  title  opinion,  the  title  will  be 
researched  back  to  the  date  of  the  last 
FmHA  mortgage,  except  when  the 
conditions  of  paragraph  (a)(1)  (i),  (ii),  or 
(iii)  jaf  this  section  exist.  In  these  cases, 
the  tjiUe  will  be  examined  in  accordance 
with  8  1927.55  of  this  subpart. 

(c)  Title  sen'ices  required  in 
connection  with  assumptions.  This  is 
set  fbrth  in  subparts  A.  B,  and  C  of  part 
196^  of  this  chapter  as  appropriate  for 
the  loan  type. 

§§1927.60-1927.61     [Reserved] 

§1927.62    Voluntary  conveyances. 

When  a  borrower  offers  to  convey 
security,  the  approval  official  will 
procpss  and  close  the  transaction 
according  to  §1955,10  of  subpart  A  of 
part  '1955  of  this  chapter.  The  closing 
agent  will  issue  a  certification  of  title 
stating  that  title  is  vested  in  the  United 
States  of  America  subject  only  to  FmHA 
lien^  or  prior  liens  previously  approved 
by  F^HA  in  accordance  with  §  1955.10 
of  sijbpart  A  of  part  1955  of  this  chapter. 

§§1927.63-1927.64    [Reserved] 

§  1927.65    Additional  requirements  in 
connection  with  loans  to  homestead 
entrymen.  contract  purchasers  of  farm  units 
from  the  Bureau  of  Reclamation,  and 
certain  American  Indians. 

WhJBnever  loans  or  assumptions  are 
subject  to  agreements  with  other 
agenpies  (e.g.  loans  to  or  assumptions  by 
homestead  entrjTnen,  American  Indians, 
or  ccjntract  purchasers  from  the  Bureau 
of  Rqclamation).  the  title  clearance  and 
closihg  of  the  transaction  will  be 
handled  in  accordance  with  special 
instructions  issued  by  FmHA  and/or 
other  parties  involved  applicable  to  the 
type  of  transaction,  as  well  as  those  of 
this  subpart.  The  special  instructions 
may  be  in  form  of  a  Memorandum  of 
Understanding  with  the  advice  and 
approval  of  OGC. 

§  1927.66    Cancellation  of  loan, 
assumption,  or  credit  sale. 

If  it  is  determined  that  the  transaction 
will  npt  be  closed,  the  approval  official 


will  promptly  notify  the  borrower  and 
the  following  parties  who  are  involved 
in  the  case  at  the  time  the  determination 
is  made:  the  seller,  attorney (s).  OGC. 
and  the  title  company. 

§§  1927.67-1927.89    [Reserved] 

§  1927.90    State  supplements. 

The  state  supplement  issued  pursuant 
to  this  subpart  will  have  prior  National 
Office  approval  and  will  be  the 
minimum  necessary  to  comply  with 
state  laws. 

§1927.91    Exception  authority. 

The  Administrator  may.  in  individual 
cases,  make  an  e.xception  to  any 
requirement  or  provision  of  this  subpart 
which  is  not  inconsistent  with 
applicable  law  or  opinion  of  the 
Comptroller  General.  The  Administrator 
may  exercise  this  authority  upon 
written  request  from  the  State  Director 
or  an  Assistant  Administrator  provided 
the  Administrator  determines  that 
application  of  the  requirement  or 
provision  would  adversely  affect  the 
Government's  interest.  Request  for 
exception  must  be  supported  with 
documentation  to  explain  adverse  effect 
on  the  Government's  interest,  proposed 
alternative  courses  of  actions,  and  show 
how  the  adverse  effect  will  be 
eliminated  or  minimized  if  the 
exception  is  granted. 

§§  1 927.'92-1 927.99    [Reserved] 

§  1927.100    0MB  control  number. 

The  reporting  requirements  contained 
in  this  regulation  have  been  approved 
by  the  Office  of  Management  and 
Budget  and  have  been  assigned  OMB 
control  number  0575-0147.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  vary  from  5 
minutes  to  1.5  hours  per  response,  with 
an  average  of  .38  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture.  Clearance 
Officer.  OIRM,  Room  404-W. 
Washington.  DC.  20250;  and  to  the 
Office  of  Management  and  Budget. 
Paperwork    Reduction    Project    (OMB 
#  0575-0147).  Washington.  D.C.  20503. 


Dated:  March  1,  1994. 
Bob  Nash. 

L'ndcr  Secretary.  Small  Community  and  Rural 
Development. 
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NUCLEAR  REGULATORY 
COMMISSION 

10CFRPART2 

RIN  3150-AE85 

Summary  Report  on  the  Status  of 
Petitions  for  Rulemaking;  Frequency 

AGENCY:  Nuclear  Regulator)' 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory- 
Commission  (NRG)  is  proposing  an 
amendment  to  its  regulations  that  would 
reduce  the  frequency  of  the  summan,' 
report  on  the  status  of  petitions  for 
rulemaking,  which  is  included  in  the 
NRG  Regulator}'  Agenda,  from  quarterly 
to  semiannually.  The  proposed  action  is 
necessary  because  the  NRC  intends  to 
reduce  tlie  publication  of  the  NRG 
Regulatory  Agenda  from  quarterly  to 
semiannually  as  the  status  of 
rulemaking  actions  and  petitions  for 
rulemaking  is  not  subject  to  frequent 
change.  The  proposed  rule  is  intended 
to  reduce  the  level  of  NRC  staff  effort, 
papenvork,  and  distribution  costs. 
DATES:  Comment  period  expires  June  10, 
1994.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so.  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
recei%-cd  on  or  before  this  date. 
ADDRESSES:  Mail  WTitten  comments  to: 
Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Attention:  Docketing  and  Service 
Branch. 

Deliver  comments  to:  11555  Rockville 
Pike.  Rockville,  Maryland,  between  7:45 
am  and  4:15  pm  Federal  workdays. 

Copies  of  any  comments  received  may 
be  examined  at  the  NRC  Public 
Document  Room  at  2120  L  Street.  NW. 
(Lower  Level).  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Meyer.  Chief,  Rules  Review 
and  Directives  Branch,  Division  of 
Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  Telephone  (301)  492- 
7086  or  Toll  Free  800-368-5642. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  a  letter  dated  December  30.  1976. 
Ms.  Karen  J.  Husemeyer  submitted  a 
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petition  for  rulemaking  with  the  NRC 
The  petition  was  docketed  as  PRM-2-4, 
and  a  notice  of  receipt  was  published  in 
the  Federal  Register  of  February  24, 
1977  (42  FR  10911).  The  petitioner 
requested  that  the  NRC  annually  review 
each  petition  having  a  docket  number. 
The  petitioner  also  requested  that  the 
status  of  proposed  rule  changes  be  made 
part  of  an  administrative  report  that 
would  be  subject  to  public  review. 

In  response  to  this  petition  for 
rulemaking,  the  NRC  amended  its  rules 
of  practice  governing  the  receipt  and 
processing  of  petitions  for  rulemaking 
on  October  31. 1977  (42  FR  56950).  hi 
the  final  rule,  the  NRC  stated  that  it 
would  prepare  a  summary  report  on  the 
status  of  petitions  for  rulemaking  on  a 
quarterly  basis  and  make  this  report 
available  for  public  inspection  and 
copying  in  the  Pubhc  Document  Room. 
The  provision  concerning  the 
preparation  and  availability  of  the 
summary  report  on  petitions  for 
rulemaking  is  codified  at  10  CFR 
2.802(g).  This  report  was  published 
under  the  heading  "NRC  Petitions  for 
Rulemaking"  until  April  29, 1982.  when 
it  was  incorporated  into  the  NRC 
Regulatory  Agenda  and  published  in  the 
Federal  Register  (47  FR  18508). 

On  November  9,  1979.  the 
Commission  also  requested  that  a 
quarterly  summary"  be  prepared  for 
rulemaking  efforts  not  associated  with 
petitions  for  rulemaking.  The  NRC  staff 
prepared  a  report  that  indicated  the 
status  of  proposed  rules  and  advance 
no!  ices  of  proposed  rulemaking  for  the 
pTJod  of  January  through  March  1980. 
Although  this  was  a  one-time  report,  the 
Commission  later  recommended  that  the 
r.'port  be  updated  each  quarter.  This 
r^piirt  was  published  under  the  heading 
"St  itus  of  Proposed  Rules."  It  was 
Riib;  oquently  replaced  by  the  NRC 
Rrgulatory  Agenda,  first  published  in 
the  Federal  Register  on  October  29. 
1981  (46  FR  53594). 

The  NKC  Regulatory  Agenda  is  a 
compilation  of  all  rules  on  which  the 
NR('  has  recently  completed  action,  has 
proposed  action,  or  is  considering 
at  tion,  and  all  petitions  for  rulemaking 
that  have  been  received  by  the 
Coni.'iiission  and  are  pending 
disposition.  The  NRC  Regulatory 
Agenda  provides  the  public  with  basic 
information  regarding  currently  active 
NRC  riilemaking  activities  and  petitions 
for  rulemaking.  Since  1982.  the  NRC 
Regulatory  Agenda  has  been  updated 
and  issued  each  quarter  as  NUREG- 
0936. 

The  NRC  also  prepares  and  submits 
an  agenda  of  its  rulemaking  activity  for 
inclusion  in  the  Unified  Agenda  of 
Federal  Regulations,  which  is  updated 


semiannually  and  pubUshed  in  the 
Federal  Register.  The  Regulatory 
Flexibility  Act  (5  U.S.C  602)  requires 
that  agencies  publish  semiaimual 
regulatory  agendas  describing  the 
regulatory  actions  they  are  developing 
that  could  have  an  impact  on  small 
entities.  Executive  Order  12866 
establishes  minimum  standards  for  an 
agency's  agenda,  including  specific 
types  of  information  for  each  entry  and 
pubhcation  in  a  uniform  format.  The 
NRC  meets  these  public  information 
requirements  through  its  participation 
in  the  Unified  Agenda  of  Federal 
Regulations.  The  Unified  Agenda  of 
Federal  Regulations  contains  the  same 
information  concerning  the  NRC 
rulemaking  activity  that  is  published  in 
the  NRC  Regulatory  Agenda. 

Proposed  Action 

The  Commission  believes  that  the 
continued  publication  of  the  NRC 
Regulatory  Agenda  on  a  quarterly  basis 
is  unnecessary.  The  content  and  the 
status  of  the  rulemaking  actions  and 
petitions  for  rulemaking  do  not  change 
frequently  enough  to  justify  a  quarterly 
publication.  The  NRC  believes  that  a 
semiannual  publication  schedule  is 
sufficient  to  inform  the  public  of  the 
NRC's  rulemaking  activity  and  of  the 
current  status  of  NRC's  active 
rulemakings  and  petitions  for 
rulemaking.  The  NRC  Regulatory 
Agenda  would  continue  to  be  published 
in  January  and  July  of  each  year.  Section 
2.802(g),  which  concerns  the  frequency 
of  the  status  of  petitions  for  rulemaking, 
would  be  revised  to  reflect  this  change. 
The  NRC  would  continue  to  publish  an 
updated  agenda  of  its  rulemaking 
actions  in  the  Unified  Agenda  of  Federal 
Regulations  each  April  and  October. 

To  better  inform  the  public  of  the 
status  of  NRC  rulemakings,  the  NRC  is 
exploring  alternatives  to  make  the 
information  in  the  Regulatory  Agenda 
available  through  electronic 
communications,  such  as  via  an 
electronic  bulletin  board.  The  NRC  will 
make  its  next  issuance  of  the  Regulator)' 
Agenda  available  in  an  ele<.ironic  format 
on  an  electronic  board  that  is  accessible 
to  the  public. 

Also  the  NRC  has  established  a 
computer  bulletin  board  whereby  the 
public  can  obtain  a  copy  of  the 
proposed  rule  entitled,  "Radiological 
Criteria  for  Decommissioning  of  Nuclear 
Facilities,"  and  submit  comments  on 
this  proposed  rule  via  electronic 
communication.  The  NRC  is  exploring 
mechanisms  to  make  this  type  of  public 
access  to  rulemakings  available  for 
additional  rulemakings  in  the  future.  In 
addition,  the  NRC  routinely  invites  the 


public  to  submit  comments  on  proposed 
rules  in  an  electronic  format. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  regulation  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  proposed  regulation. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  contains  no 
information  collection  requirements  and 
therefore  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduc-tion  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

Regulatory  Analysis 

The  NRC  has  not  prepared  a 
regulatory  impact  analysis  for  this 
proposed  rule  because  it  is  an 
administrative  action  that  would  reduce 
the  ft-equency  of  the  summary  report  on 
the  status  of  petitions  for  rulemaking,  as 
included  in  the  NRC  Regulatory 
Agenda,  from  quarterly  to  semiannually. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
Commission  certifies  that,  if 
promulgated,  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  is  an  administrative  action  that 
would  reduce  the  frequency  of  the 
summary  report  on  the  status  of 
petitions  for  rulemaking,  as  included  in 
the  NRC  Regulatory  Agenda,  from 
quarterly  to  semiannually.  This 
proposed  action  would  have  no 
economic  impact  on  any  NRC  hcense. 
including  small  entities. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule  and, 
therefore,  that  a  backfit  analysis  is  not 
required  for  this  proposed  rule  because 
these  amendments  do  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

List  of  Subjects  in  10  CFR  Part  2 

Administrative  practice  and 
procedure.  Antitrust,  Byproduct 
material.  Classified  information. 
Environmental  protection.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalties,  Sex  discrimination. 
Source  material.  Special  nuclear 
material.  Waste  treatment  and  disposal. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
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At( )  nic  Energy  Act  of  1954.  as  amended.    §  2.802    Petition  for  rulemaking. 


tht  Energy  Reorganization  Act  of  1974. 
as  ilnended.  and  5  U.S.C.  553.  the  NRC 
is  proposing  to  adopt  the  following 
ainjondments  to  10  CFR  Part  2. 


andmer 
!T2— F 


paWt  2— rules  of  practice  for 
domestic  licensing  proceedings 
and  issuance  of  orders 

Ij.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  Sees.  161,  181.  68  Stal.  948. 
f)53).  las  amended  (42  U.S.C.  2201.  2231);  sec. 
lt)l'.  as  amended.  Pub.  L.  87-615.  76  Stat.  409 
(4J  US.C.  2241):  sec.  201.  88  Stat.  1242.  as 
amended  (42  U.S.C.  5841):  5  U.S.C.  552. 

S(^ction  2.101  also  issued  under  sees. 
53.  $2,  63.  81.  103.  104.  105.  68  Stat. 
93(1.  932.  933,  935.  936.  937.  938.  as 
amended  (42  U..S.C.  2073.  2092.  2093, 
21111,2133.  2134.  2135);  sec.  114(f). 
Pub.  L.  97-425.  96  Stat.  2213.  as 
amended  (42  U.S.C.  10134(0);  sec.  102, 
•Puij.  L.  91-190.  83  Stat.  853.  as 
arnitided  (42  U.S.C.  4332);  sec.  301.  88 
Stal .  1248  (42  U.S.C.  5871).  Sections 
2.102.  2.103.  2.104,  2.105.  2.721  also 
isKi  ed  under  sees.  102.  103.  104, 105. 
133. '189.  68  Stat.  936.  937.  938.  954. 
955,  as  amended  (42  U.S.C.  2132,  2133, 
213[i,  2135.  2233,  2239).  Section  2.105 
aisc  issued  under  Pub.  L.  97-415,  96 
Stat.  2073  (42  U.S.C.  2239).  Sections 
2.2(i()-2.206  also  issued  under  sees. 
161  X  i.  o.  182.  186,  234.  68  Stat.  948- 
951  !955.  83  Stat.  444.  as  amended  (42 
US  C.  2236.  2282):  sec.  206.  88  Stat. 
124p  (42  U.S.C.  5846).  Sections  2.600- 
2.6C|5  also  issued  under  sec.  102,  Pub. 
L.  9|1-190,  83  Stat.  853.  as  amended  (42 
U.S}C.  4332).  Sections  2.700a.  2.719  also 
i.ssujed  under  5  U.S.C.  554.  Sections 


2.7^4.  2.760,  2.770.  2.780  also  issued 
undjt^  5  U.S.C.  557.  Section  2.764  and 
Tab  e  1 A  of  Appendix  C  also  issued 
undfer  sees.  135.  141.  Pub.  L.  97-425.  96 
Stat   2232.  2241  (42  U.S.C.  10155. 
lOKii).  Section  2.790  also  issued  under 
sec.  103,  68  Stat.  936,  as  amended  (42 
U.SJC.  2133)  and  5  U.S.C.  552.  Sections 
2.80i0  and  2.808  also  issued  under  5 
U.S.IG.  553.  Section  2.809  also  issued 
under  5  U.S.C.  553  and  sec.  29,  Pub.  L. 
85-256.  71  Stat.  579.  as  amended  (42 
U.S.C.  2039).  Subpart  K  also  issued 
under  sec.  189.  68  Stat.  955  (42  U.S.C. 
2239);  sec.  134,  Pub.  L.  97-425.  96  Stat. 
2236  (42  U.S.C.  10154).  Subpart  L  also 
issued  under  sec.  189.  68  Stat.  955  (42 
U.S.C.  2239).  Appendix  A  also  issued 
under  sec.  6.  Pub.  L.  91-560.  84  Stat. 
1473  (42  U.S.C.  2135).  Appendix  B  also 
issued  under  sec.  10.  Pub.  L.  99-240.  99 
Stat.  1842  (42  U.S.C.  2021b  et  seq). 

2.  In  §  2.802,  paragraph  (g)  is  revised 
to  read  as  follows: 


(g)  The  Director,  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration,  will 
prepare  a  summary  of  petitions  for 
rulemaking  before  the  Commission.  The 
report  will  be  prepared  semiannually 
and  include  the  status  of  each  petition. 
A  copy  of  the  report  will  be  available  for 
public  inspection,  and  copying  for  a  fee. 
in  the  Commission's  Public  Document 
Room.  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC. 

Datrd  at  Rockville.  Mfin  land,  this  2nd  day 
of  .May  1994. 

For  the  Nuclear  Regulatory  Commissioti 

lames  M.  Ta>  lor, 

Executive  Director  for  Operations. 

IFR  Doc.  94-11437  Filed  5-10-94:  8:45  aiv.] 
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10  CFR  Part  26 

Consideration  of  Changes  to  Fitness- 
For-Duty  (FFD)  Requirements 

AGENCY:  Nuclear  Regulator}- 

Commission. 

ACTION:  Request  for  Information  and 

C(jmments. 

SUMMARY:  In  response  to  a  F'ederal  court 
decision,  the  Nuclear  Regulator}' 
Commission  (NRC)  is  evaluating  its 
approaches  for  designation  of  persons 
who  should  be  subject  to  the  random 
drug  testing  at  nuclear  power  plants,  in 
particular  whether  employees  without 
direct  safety-related  duties  (eg.,  clerical 
staff)  must  be  subject  to  random  testing. 
In  the  evaluation,  the  NRC  staff 
identified  several  issues  that  have  a 
significant  bearing  on  whether  the 
current  approach  should  be  revised. 
Public  comments  are  requested  on  these 
issues  to  aid  the  NRC  staff  in  completing 
their  evaluation.  If  any  changes  are 
developed  to  current  regulations  as  a 
consequence  of  this  evaluation,  these 
proposed  changes  will  again  be 
published  in  the  Federal  Register  for 
public  comments.  If  a  revised  rule  is 
later  adopted,  these  changes  would 
apply  to  all  Hcensees  authorized  to 
construct  or  operate  nuclear  power 
reactors  and  to  all  licensees  authorized 
to  possess,  use.  or  transport  Category  I 
nuclear  material. 

DATES:  The  comment  period  expires 
August  9.  1994.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Mail  written  comments  to: 
U.S.  Nuclear  Regulatory  Commission, 


Washington.  DC  20555.  Attention; 
Docketing  and  Services  Branch. 

Deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  Maryland  between  7:30 
a.m.  and  4:15  p.m.  on  Federal  workdays. 

Copies  of  the  NRC  staffs  report. 
"Evaluation  of  Scope  of  Persons  Subject 
to  Random  Drug  Testing"  (Enclosure  1 
to  SF,CY-94-016).  and  com.ments 
received  may  be  examined  (and/or 
copied  for  a  fee)  at  the  NRC  Public 
Document  Room.  2120  L  Street  NW. 
(Lower  Level).  Washington,  DC. 

Copies  of  NUREG/CR-1879.  NUREG/ 
CR-5227,  and  Supplement  1  to  NUREG/ 
CR-5227  may  be  purchased  from  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office.  P.O.  Box 
37082,  Washington,  DC  20013-7082  or 
from  the  National  Technical  Information 
Service,  5282  Port  Royal  Road, 
Springfield.  VA  21161.  A  copy  may  be 
examined  (and/or  copied  for  a  fee)  in 
the  NRC  Public  Document  Room.  2120 
L  Street  NW.  (Lower  Level). 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  H.  Hendren.  Safeguards  Branch, 
Division  of  Radiation  Safety  and 
Safeguards,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulator)- 
Commission.  Washington,  DC,  (301) 
504-3209. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  International  Brotherhood  of 
Electrical  Workers  (IBEW)  v.  NRC.  966 
F.2d  521  (9th  Cir.  1992).  the  United 
States  Court  of  Appeals  for  the  Ninth 
Circuit  upheld  the  NRC's  denial  of  a 
request  by  the  IBEW  on  behalf  of  Diablo 
Canyon's  nuclear  workers  for  an 
exemption  from  NRC's  random  drug- 
testing  requirements.  The  labor  union 
requested  the  exemption  for  bargaining 
unit  members  in  clerical,  maintenance, 
and  warehouse  positions.  While 
declining  to  upset  the  exemption  denial 
on  the  record  before  the  court,  the  three- 
judge  panel  questioned  the  NRC's 
justification  for  imposing  random  drug 
tests  on  workers  (particularly  routine 
clerical  workers)  with  no  direct  safety 
functions  and  no  authorized  unescorted 
access  to  the  vital  areas  of  the  plant. 
(The  Diablo  Canyon  administrative 
building  is  in  the  protected  area,  and 
administrative  workers  are  subject  to 
random  drug  testing  because  they  have 
unescorted  access  to  the  protected  area. 
A  number  of  other  plants  also  have 
administrative  buildings  inside  their 
protected  areas.) 

Because  the  Court  of  Appeals  affirmed 
the  exemption  denial,  the  NRC  is  under 
no  immediate  legal  obligation  to  take 
any  action.  However,  the  NRC  believes 
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that  a  careful  study  of  the  issue  raised 
by  the  court  is  in  order.  Therefore,  the 
NRC  staff  conducted  an  initial  study, 
"Evaluation  of  Scope  of  Persons  Subject 
to  Random  Drug  Testing"  (Enclosure  1 
to  SECY-94-016),  which  is  available  in 
the  Public  Etocument  Room  as  specified 
in  the  ADDRESSES  portion  of  this 
Notice.  This  study  evaluated  issues 
relative  to  random  drug-testing  of  clerks, 
secretaries,  or  other  employees  who 
have  unescorted  access  to  a  nuclear 
plant's  protected  area,  but  whose  own 
jobs  are  not  directly  safety-related  and 
provide  no  opportunity  for  precipitating 
or  escalating  a  safety-related  incident  at 
a  nuclear  power  plant. 

Hefore  tne  effective  implementation 
date  of  the  Fitness-For-Duty  (FED)  Rule 
(January  3, 1990),  licensees  had  various 
programs  to  control  substance  abuse. 
However,  these  programs  were  not 
uniform  in  their  procedures,  testing 
methods,  standards,  or  sanctions  for 
substance  abuse.  Most  of  the  programs 
did  include  (1)  preemployment  drug 
testing,  (2)  for-cause  drug  testing,  (3) 
employee  assistance  programs.  (4) 
behavioral  observation,  and  (5)  some 
type  of  training  on  the  problems 
associated  Mth  substance  abuse.  Not  all 
licensees  bad  random  drug  testing  as  an 
element  of  their  program;  in  some  cases, 
random  testing  was  precluded  because 
of  union  intervention  or  prohibition  by 
State  laws. 

In  developing  the  FFD  Rule,  the  scope 
of  random  drug  testing  was  one  issue 
that  received  considerable  attention.  In 
the  Federal  Register  notice  for  the 
proposed  rule  published  on  September 
22,  1988  (53  FR  36795),  the  Commission 
solicited  comments  on  the 
appropriateness  of  the  worker  categories 
identified  for  testing.  At  53  FR  36817, 
the  Commission  indicated  that  it  was 
proposing  that  the  rule  apply  to  all 
persons  who  have  been  granted 
unescorted  access  to  protected  areas 
because  (1)  current  programs  are 
implemented  in  accordance  with  the 
Commission's  Policy  Statement  on 
Fitness-for-Duty  of  Nuclear  Power  Plant 
Personnel  published  on  August  4,  1986 
(51  FR  27921).  which  apphes  to  all 
persons  within  protected  areas  at 
nuclear  power  plants;  (2)  these  persons 
could  introduce  and  sell/distribute 
drugs  in  the  workplace;  and  (3)  any 
person  under  the  influence  of  these 
substances  could  cause  a  safety  hazard, 
if  not  to  the  general  public,  to  the  user 
and  to  fellow  workers. 

Many  of  the  public  comments  on  the 
proposed  rule  addressed  the  scope  of 
random  testing.  Most  comments 
supported  random  testing  for  all  persons 
granted  unescorted  access  to  protected 
areas.  However,  a  considerable  number 


of  comments  objected  to  random  testing 
provisions  of  the  rule.  A  number  of  the 
comments  asserted  that  random  testing 
was  unnecessary  and  that  many  of  the 
individuals  granted  unescorted  access  to 
protected  areas  have  no  potential  for 
precipitating  or  escalating  a  safety- 
related  incident.  Some  comments 
recommended  that  only  those  workers 
who  may  potentially  affect  the  health 
and  safety  of  the  public  be  covered.  For 
the  final  rule,  the  NRC  chose  not  to 
reduce  the  scope  of  persons  subject  to 
random  testing. 

Currently,  the  FFD  Rule  requires 
licensees  authorized  to  operate  or 
construct  a  nuclear  power  ruactor  to 
implement  an  FFD  program  that  applies 
to  "all  persons  granted  unescorted 
access  to  protected  areas,  and  to 
licensee,  vendor,  or  contractor 
personnel  required  to  physically  report 
to  a  licensee's  Technical  Support  Center 
(TSC)  or  Emergency  Operations  Facility 
(EOF)  in  accordance  with  the  licensee's 
emergency  plans  and  procedures." 
Licensees  authorized  to  possess,  use,  or 
transport  formula  quantities  of  nuclear 
material  were  recently  required  to 
initiate  FFD  programs  £uia  are  not 
included  in  this  analysis.  Persons  who 
come  under  the  FFD  prograjn  are  subject 
to  the  drug  testing  provisions,  which 
include  random  drug  tests. 

Discussion 

Random  drug  testing  involves  two 
distinct  functions:  (1)  Random  selection 
of  persons  to  be  tested,  and  (2) 
collection  and  analysis  of  test 
specimens.  The  random  selection 
process  is  used  to  ensure  that  all 
persons  subject  to  drug  testing  will  have 
an  equal  probability  of  selection  for 
testing  at  any  Ume.  Random  drug  testing 
is  also  a  very  strong  deterrent  to 
substance  abuse. 

In  developing  the  FFD  Rule,  the  NRC 
decided  to  specify  random  drug  testing 
because  of  a  concern  about  the  threat 
that  substance-impaired  workers  posed 
to  the  public  health  and  safety.  Based 
upon  comments  received  during 
rulemaking,  the  Commission  concluded 
that  all  workers  with  unescorted  access 
to  protected  areas  of  operating  nuclear 
power  plants  should  be  included  within 
the  scope  of  the  rule.  However,  some 
workers  have  argued  that  they  do  not 
pcrfonn  safety-related  functions  and 
have  now  questioned  whether  random 
testing  is  an  undue  encroachment  on 
individual  expectations  of  privacy.  See 
International  Brotherhood  of  Electrical 
Workers.  Local  1245  v.  NRC.  966  F.  2d 
521  (9th  Qr.  1992).  Other  x-iewpoints 
contend  that  expectations  of  privacy  are 
diminished  when  workers  apply  for  and 
accept  jobs  in  the  nuclear  industry 


because  job  applicants  willingly  agree  to 
significant  privacy  encroachments 
including  preemployment  urinalysis 
tests,  detailed  background 
investigations,  security  and  fingerprint 
checks  with  the  Federal  Bureau  of 
Investigation,  credit  checks,  and 
psychological  assessments.  Accordingly, 
the  Commission  is  now  reassessing  the 
scope  of  random  urinalysis  testing  as 
applied  to  workers  without  safety- 
related  duties  to  ensure  a  proper  balance 
between  safeguarding  individual  rights 
and  the  Commission's  responsibility  to 
protect  pubhc  health  and  safety. 

At  nuclear  power  reactors,  the  safety 
risks  from  someone  using  illegal  drugs 
or  abusing  alcohol  arise  from  the 
potential  for  that  person  to 
inadvertently  or  deliberately  take 
actions  that  could  affect  plant  safety. 
The  safety  risks  from  inadvertent  acts 
primarily  involve  impairment  caused  by 
substance  abuse  and  the  effect  of  that 
impairment  on  the  person's  ability  to 
perform  safety-related  functions. 
Although  the  Commission  has  no 
information  that  would  indicate  that  a 
person  is  more  susceptible  to  coercion 
or  blackmail  due  to  drug  abuse  then 
from  any  other  activity,  there  is  a 
perception  that  the  safety  risks  from 
deliberate  acts  come  from  the 
susceptibility  of  a  substance  abuser  tn 
be  coerced  or  influenced  into 
deliberately  damaging  a  nuclear  power 
plant,  whether  or  not  that  person  has 
safety-related  duties.  For  example,  the 
person  could  lose  their  inhibitions 
while  under  the  influence  or  could  be 
blackmailed  into  some  act  against  the 
plant  by  someone  aware  of  that  persons 
substance  abuse. 

Objective  data  establishes  a 
relationship  between  substance  abuse, 
impairment,  and  inadvertent  acts 
lNUREG/CR-5227,  "Fitness  for  Duty  m 
the  Nuclear  Power  Industry:  A  Review 
of  Technical  Issues"],  but  the  staffs 
review  of  the  relevant  hterature  suggests 
that  insufficient  scientific  data  exist  tn 
directly  link  substance  abuse  to  the 
performance  of  deliberate  (or  malicious) 
acts.  However,  it  has  been  clearly  shown 
that,  as  human  error  rates  increase,  the 
risks  to  plant  safety  will  increase 
significantly.  (See  NUREG/CR-1879, 
"Sensitivity  of  Risk  Parameters  to 
Human  Errors  in  Reactor  Safety  Studies 
for  a  PVVR."]  It  has  also  been  shown  that 
substance  abuse  can  sufficiently  impair 
a  worker's  motor  skills  and  judgment 
that  accidents  attributable  to  neglect  and 
human  error  become  significantly  more 
probable.  (See  NUREG/CR-5227  and 
Supplement  1  to  NUREG/CR-5227. j 

Information  reported  to  the 
Conmiission  indicates  that  arrests  for 
sale  and  distribution  of  illegal 
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substances  inside  nuclear  power  pl.mt 
protected  areas  have  decreased 
markedly  since  January  1990  when  the 
FFDRule  was  implemented.  Prior  to  the 
FFDlRule,  a  number  of  cases  involving 
the  .siile  and  distribution  of  illegal 
subs|$nces  at  nuclear  power  plants  wer*? 
n-po  led,  as  descri})ed  in  the  staffs 
repol  cited  previously.  The  persons 
arrested  for  on-site  sale  and  distribution 
nf  dri^gs  included  both  safety-related 
and  iii)n-safety-related  workers.  The  job 
cate^  (tries  included  clerks,  custodial 
woriars,  craftpersons,  and  engineers. 
Sinroiimplcme-ntation  of  the  FFU  Rule. 
huwrier.  only  one  ca^e  of  this  type  has 
liitnx  reported  to  tiie  Commission  by  a 
nuclear  power  plant  licensee.  Two  of 
the  ribre  significant  deterrents  added  by 
the  FPU  Ride  were:  (1)  The  requirement 
fuT  T-  pdom  drug  t^'-sting,  and  (2)  the  five- 
year  :<nr?i!num  rt>voco;ion  of  unescorted 
acce;  ^  for  persons  determined  to  havi* 
If^en  ijnvoived  in  the  sale,  use,  or 
possession  of  illej^dl  drugs  within  a 
protEf  ted  area. 

Th  1  thr»'at  of  someone  either 
iuddrjirtently  or  deliberately  damaging 
or  m.iiiipulaiing  equipment  that  aff.xts 
plant  bperations  or  could  result  in 
ladiulbgical  cons«:qner>ces  ariMs  from 
I'idt  person  having  access  to  the 
equipment.  Per.soiis  whose  tasks  involve 
desigri,  operation,  or  maintoniuice  of 
l.'iat  ( quipment  reprtsent  a  greater 
puter  ti.Tl  threat  because  of  their 
himilinrity  and  more  direct  ac(  e^^s  to 
that  (<iuipment.  Safeguard  n:c<isures 
that  pfotect  against  someoui.  from  inside 
the  o  •ganization  are  intended  to  cuimter 
this  t  trwiil  by  ensuring  that  poisoiis  who 
h.-j.e  mt  opportunity  to  operalo  or 
mani  iulate  any  equipment  affecting 
p'.mt  functions  are  nut  impaired  and  dn* 
trusts kjor'hy  and  reliable.  To  a.>aeve 
these  goals,  the  Conimissicn  believes 
that  flfhough  diere  are  substantial 
unkji  iwns  currently  associated  with  the 
true  c  election  and  det'^m-nce 
ei7rt:tiiieness  of  random  testing,  the  u.-e 
if  rar  (jlom  drug  ie<;!ing  provides  an 
efiVctiVo  means  for  both  detyainc  aud 


jng  the  use  of  illegal  drugs  or 
^)f  alcohol 


defer 

fi.bllSt 

The i fundamental  approaches  fur 
.s-  lecling  those  to  !>»>  included  in  a 
randc  rti  testing  program  are  to  eith.er  te-.t 
cviT)  :jr.e  (the  "universal"  oppmarh)  or 
!•)  tes  jonly  those  in  "safeiy-s.-nsitive" 
posilinns.  Proponents  of  the  universal 
ipprcach  contend  that  the  .satety- 
.seiiSii  ive  approach,  tends  to  be 
disi  rirhiiiaiory  in  that  blue  collar 
vvrjrkers  are  tested  hut  managetiiont  i.s 
not.  Frjipunents  of  the  safety-sensitive 
appniiU-h  contend  that  random  testing 
shi'u'  I  be  limi'ed  to  only  workers  in 
p<-.-itHins  where  a  diiect  link  to  safety 
»xists  [The  NRC's  current  H[)prnach  is  a 


combination  of  these  two  fundamental 
approaches.  The  NRC's  approach  tests 
everyone  who  has  unescorted  access  to 
a  protected  area  and,  therefore,  tests 
everyone  who  has  an  opportunity  to 
operate  or  manipulate  important 
systems  and  equipment  that  could 
challenge  the  safe  operation  or 
emergency  .shutdowm  capability  of  a 
nur  lear  power  plant. 

To  satisfy  the  intended  objective  of 
random  drug  testing,  one  approat:h 
woidd  be  to  base  the  decision  on  who 
should  be  randomly  tested  on  a  person's 
acc'ss  to  equipment  that  could,  if 
manipulated,  cause  a  safety  problem. 
This  is  a  conservative  approach  and 
does  not  take  into  account  the  abilities 
and  "ikills  of  persons  who  mav  have 
nri  ess.  For  stimeone  who  has  access  and 
whu.<^:  tasks  do  not  include  safnty- 
relatrj  aclivitie;.,  the  approach  as.sumes 
they  present  some  risk  of  either 
i-)aiivcrten!iy  or  deliberately  causing 
safety  problems. 

Nuclear  power  plant  Sf^curitv 
requi.-ements  provide  distincn  security 
boundaii*^  where  personriol  access  is 
contiolled.  The  nuclear  power  plant 
protected  art!a  is  one  cf  thi^se 
boiuidaries  and  is  defined  :is  an  area 
CiH-ompassed  by  physical  barriers  to 
wliich  access  is  controlled  (10  CFR 
73.2).  Protected  areas  contain 
ci,niponents  and  systems  that  are 
iuiportant  to  plant  operations  and 
whose  failure  could  result  in  challenges 
to  more  critical  plant  systems  and 
coinpnnen*s.  The  NRC  sfaffs  evaluation 
study  cites  numerous  cases  where 
reactors  have  been  tripped  and  safety 
systems  challenged  as  a  result  of 
.accidents  that  occurred  in  protected 
areas.  Since  1987.  there  have  been  over 
two  thousand  "events"  that  caused 
reai.Tors  to  b>i  .scrammed. 

Within  prote<:ted  areas  ore  vital  areas 
Vital  areas  contain  equipment,  systems. 
<Ievices.  or  material,  the  failure, 
destruction,  or  release  of  which  could 
directly  or  indirectly  endanger  the 
public  h'^alth  and  safety  by  expr<S!ir''  to 
r.-:dii»tion.  Unescorted  access  from 
prutected  an;as  into  v:ta!  areas  is 
coiuroilcd  and  limited  to  persons  who 
rei-.'.ire  access  to  perfonn  their  dutie?;. 

An  approach  based  on  unescorted 
rt<.cess  to  protected  areas  results  in  j 
brpe  variation  among  sites  in  tht! 
nimiber  of  people  subject  to  randnm 
le.sting.  Many  power  reai;for  si'es  hav  e 
few  administrative  or  technical  work 
sta.ions  inside  their  prelected  an^as.  At 
th»;=e  sites,  most  workers  who  heve 
unescorted  access  also  have  job 
functions  direcily  n^iated  to  plant 
operations  and  require  access  to  one  or 
mere  vital  ar«>as.  However,  a  numU^r  of 
power  reactor  sites  have  administrative 


and  technical  support  buildings  located 
inside  protected  areas.  At  these  sites, 
many  workers  who  have  unescorted 
access  only  to  protected  areas  (and  not 
to  vital  areas)  do  not  have  tasks  directly 
related  to  plant  operations  or 
maintenance. 

Another  approach  to  designating  who 
would  he  subject  to  random  testing 
uc.uld  be  to  base  Uie  decision  on  tasks 
the  person  performs.  This  approach 
recognizes  that  people  whose  tasks 
dirot  tly  involve  plant  safety  have  the 
acce.ss.  the  opportunity,  and  the 
knowledge  to  (ause  a  safety  problem. 
This  approach  addresses  more  d:n!ctly 
the  s.ifety  problems  that  might  l»e 
caused  by  a  person  who  is  impaired  due 
til  substance  abuse.  Many  positions  and 
tasks  are  fairly  well  defined  a'  nuclear 
facilities.  A  core  of  individuals  such  as 
plant  operators,  maintenance  personnel, 
and  quality  control  inspertors  h.'  e 
tasks  that  are  clearly  subject  to  .'■  HA^ 
regulations  and  directly  invcii.i  safety- 
related  activities.  However,  the 
relationship  of  some  positions  to  phint 
safety  is  more  dilTicult  to  establish. 

One  ongoing  NRC  activity  that  could 
aflect  considerations  for  chang'  s  in 
regulatory  requi.'enients  for  persons 
subject  to  random  testi!:g  is  a  study  of 
security  requirements  3sso(,i2ted  with 
the  insider  threat.  There  h.Tve  b«H»n  some 
indications  that  access  coetml 
safeguards  could,  in  some 
ciicumstar.ces,  make  it  much  harder  for 
n^actor  operators  to  maintain  control  of 
a  plant.  The  NRC  staff  is  consic!i;ring 
whether  reductions  are  possible  in  the 
sdf.>guards  that  control  access  into  vital 
areas  from  protectetl  areas.  Siibstcintial 
rtnluctions  in  the  access  ( outrol 
.safeguards  for  vital  areas  cobld  alter  the 
safety  impact  assessnie,;ts  fur  optional 
approaches  to  random  il.-ug  testing. 
These  safety  assessments  are  based  to 
some  di'grec  on  the  use  of  acces>- 
frontrols  to  segregate  persons  having 
access  to  vital  c5"':;;s  from  persons  whose 
aco'.-^s  is  limited  to  protected  aress  (i  e.. 
persons  who  do  no'  h.avo  aca?ss  t"  \  itnl 
are.Ts).  Dcpendjiig  en  Ikjw  mut  h 
iniponance  is  given  ti)  coi'ccrins  ai-uut 
d-liln^rateacts  bated  on  influenie  from 
iliigal  drug  or  alcohol  abuse,  f  ituie 
relaxation  of  the  sai'guards  to  control 
.:<:t;ess  into  vital  areas  from  pr-  teit»*<l 
areas  could  sfgnificandy  riffect  dny 
t:ons!derations  for  narrowing  ll;e  scope 
of  persons  subject  to  randcim  testing. 

To  assist  in  the  ongoing  i!valu.i!ion  of 
llu!  scope  of  random  testing,  the 
Cum'rii.>;sion  .seeks  coiTirreiits  on  the 
prono>>ed  alteniative  approjches  to  ilie 
S'.ope  of  random  testing  and  other 
rihited  issues.  Further  information  on 
these  alternative  approaches  is 
contained  in  the  NRC  staffs  rt;port  cited 
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previously.  This  study  addressed  five 
options  for  the  scope  of  random  testing. 
The  first  option  is  maintaining  the 
existing  random  drug  testing  scope, 
which  is  based  on  personnel  access  to 
a  particular  location.  Option  2,  which 
would  exclude  certain  groups  of 
workers  from  the  random  testing  pool, 
and  Option  3,  which  would  apply 
random  testing  to  persons  who  have 
access  only  to  vital  areas,  represent 
relatively  simple  variations  of  the 
current  program.  Options  2  and  3  would 
narrow  the  pool  of  individuals  subject 
to  random  testing.  Option  4  v/ould  base 
the  scope  of  random  testing  on  the  tasks 
the  person  performs.  Option  5  would 
allow  alternative  testing  (in  lieu  of 
urinalysis)  for  workers  in  certain 
defined  positions.  For  all  five  options,  it 
is  assumed  that  the  other  elements  of 
the  FFD  program  (such  as  suitable 
inquiries,  preaccess  testing,  and  for- 
cause  testing)  will  remain  applicable  to 
all  workers  who  are  given  unescorted 
access  to  protected  areas.  Specifically, 
comments  are  requested  on  the 
following: 

1.  Should  the  Commission  retain  the 
current  scopw  of  the  random  drug  testing 
requirements  in  10  CFR  part  26,  which 
requires  that  all  persons  granted  unescorted 
access  to  protected  areas  at  nuclear  power 
plants  be  subject  to  random  drug  testing? 
(Option  1) 

2.  Should  the  Commission  revise  the  scope 
of  the  10  CFR  part  26  random  drug  testing 
requirements  to  adopt  one  or  more  of  the 
following  approaches? 

a.  Exclude  from  random  drug  testing 
certain  groups  of  workers  (e.g.,  clerical, 
administrative)  who  have  unescorted  access 
to  protec-fed  areas  but  not  to  vital  areas. 
(Option  2) 

b.  Limit  random  drug  testing  to  only  those 
workers  who  have  unescorted  access  to  vital 
areas  of  nuclear  power  plants.  (Option  3) 

c.  Limit  random  drug  testing  to  workers 
whose  jobs  involve  safety-  or  security-related 
functions  regardless  of  whether  these 
workers  have  unescorted  access  to  protected 
areas.  (Option  4) 

d.  Allow  use  of  alternative  testing  methods 
in  lieu  of  urinalysis  for  certain  groups  of 
workers  who  have  unescorted  access  to 
proterted  areas  (but  not  to  vital  areas)  only 
because  their  normal  workstations  are  within 
a  protected  area  of  the  nuclear  power  plant. 
These  methods  could  include  performance- 
based  testing,  even  though  there  are  current 
technical  limitations,  primarily  varying 
degrees  of  defecfability,  reliability, 
sensitivity,  and  accuracy.  (See  also  question 
7,  below.)  (Option  5) 

3.  For  each  of  the  four  approaches  above 
(2.3-2  d).  wh.M  are  the  potential  effects  on 
risk  to  public  health  and  safety  or  on 
viilnerability  of  nuclear  power  plants 
resulting  from  accidental  acts  and  deliberate 
at  ts  such  as  sabotage  or  vandalism?  Will 
vulnerability  or  risk  increase  or  decrease  to 
any  significant  degree,  or  will  they  remain 
unchanged? 


4.  What  would  be  the  expected  effect  on 
the  need  for  random  drug  testing  under  each 
of  the  four  approaches  above  (2.8-2.d)  if  vital 
area  access  controls  are  reduced  (  e.g., 
allowing  certain  vital  area  doors  to  normally 
be  unlocked,  but  be  capable  of  (i)  being 
remotely  locked  on  demand  in  the  event  of 

a  security  contingency,  and  (ii)  generating  an 
alarm  if  a  vital  area  door  is  opened  without 
an  authorized  keycard  )? 

5.  Does  substance  abuse  increase  the 
probability  of  a  p>erson  committing  a 
deliberate  act  such  as  sabotage  or  vandalism? 
These  acts  might  be  caused  by  indirect 
influences  of  drugs  on  a  f)erson's  attitude  or 
susceptibility  to  being  influenced  by  others. 
What  data  exist  to  show  a  relationship 
between  substance  abuse  and  deliberate  acts? 
Is  random  drug  testing  an  appropriate  means 
to  control  the  risk  of  deliberate  acts 
associated  with  substance  abuse  and.  at  the 
same  time,  not  encroach  unreasonably  into 
individual  privacy  expectations? 

6.  Does  the  Commission's  pwlicy  In  10  CFR 
part  26  deter  the  introduction  of  illegal 
substances  into  protected  areas  of  nuclear 
power  plants?  If  so,  what  aspett(s)  of  the  FFD 
program  creates  this  deterrent  effect?  If  not, 
should  the  Commission  require  licensees  to 
implement  measures  to  cause  this  deterrent 
effect,  and  what  type  of  measures  should  be 
required?  (Information  describing  the 
measures  and  their  effectiveness  in  sufficient 
detail  to  show  the  cause  and  effect 
relationship  between  the  deterrent  measure 
and  the  resulting  reduction/elimination  of 
illegal  substances  being  brought  into  the 
workplace  would  be  useful.) 

7.  Should  the  Commission  continue  to 
investigate  new  testing  methods  that  could  be 
used  for  all  workers  who  have  unescorted 
access  to  protected  areas?  What  are  some 
methods  that  might  be  acceptable  and 
effective  alternatives  to  the  existing 
approach?  For  proposed  methods,  please 
provide  data  that  establishes  accuracy  (i.e.. 
test's  error  rate),  specificity  (i.e.,  degree  to 
which  the  test  can  measure  what  it's 
supposed  to  measure),  reliability  (i.e.,  the 
precision  with  which  the  test  can  be  repeated 
and  the  consistency  of  test  results),  and 
similar  supporting  parameters.  The 
Commission  is  specifically  interested  in  data 
on  the  validity  of  performance  testing 
measures. 

Dated  at  Rockville.  Maryland,  this  4th  day 
of  May  1994. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle, 

Assistant  Secretary  of  the  Commission. 
(FR  Doc.  94-11294  Filed  5-10-94;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

12CFRPaii230 

[Regulation  DD;  Docket  No.  R-0812] 

Truth  in  Savings;  Proposed  Regulatory 
Amendment 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 


action:  Withdrawal  of  proposed  rule. 

summary:  The  Board  is  withdrawing 
proposed  amendments  to  Regulation  DD 
(Truth  in  Savings)  to  provide  for  an 
additional  formula  to  calculate  the 
annual  percentage  yield  (APY),  based  on 
considerations  of  cost  and  regulatory 
burden  at  this  time. 

DATES:  This  proposed  rule  is  withdrawn 
May  4,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  jane 
Ahrens,  Senior  Attorney,  Kyimg  Cho,  or 
Kurt  Schumacher,  Staff  Attorneys, 
Division  of  Consumer  and  Commimity 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  at  (202)  452- 
3667  or  452-2412;  for  questions 
associated  with  the  regulatory  flexibility 
analysis,  Gregory  Elliehausen, 
Economist,  Office  of  the  Secretary,  at 
(202)  452-2504;  for  the  hearing 
impaired  only,  Dorothea  Thompson, 
Telecommunications  Device  for  the 
Deaf,  at  (202)  452-3544. 

SUPPLEMENTARY  INFORMATION: 

(1)  Background 

The  Truth  in  Savings  Act  (12  U.S.C. 
4301  et  seq.)  requires  depository 
institutions  to  provide  disclosures  to 
consumers  about  their  deposit  accounts, 
including  an  APY  on  interest-bearing 
accounts.  The  law  also  contains  rules 
about  advertising  deposit  accounts, 
including  accounts  at  depository 
institutions  offered  to  consumers  by 
deposit  brokers.  The  act  is  implemented 
by  the  Board's  Regulation  DD  (12  CFR 
part  230),  which  became  effective  June 
21, 1993.  (See  final  rule  published  on 
September  21,  1992  (57  FR  43337), 
correction  notice  published  on  October 
5,  1992  (57  FR  46480),  and  amendments 
published  on  March  19, 1993  (58  FR 
15077). 

In  its  initial  rulemaking,  the  Board 
was  guided  by  several  general 
principles,  such  as  estabUshing  simple 
rules  that  minimize  the  possibility  of 
errors  and  compliance  costs  and 
providing  institutions  with  flexibility  to 
promote  a  variety  of  product  choices  for 
consumers.  This  included  designing  a 
simple,  easy-to-use  formula  for 
calculating  the  APY.  As  deposit  brokers 
and  institutions  began  complying  with 
the  new  formula,  the  Board  was  asked 
by  the  Securities  Industry  Association 
(SIA)  and  others  to  reconsider  how  the 
APY  is  calculated.  Proposed 
amendments  that  would  provide  for  an 
additional  APY  formula  were  published 
on  December  6,  1993  (58  FR  64190). 

The  difficulties  associated  with  the 
current  APY  formula  stnm  fi-om  the 
formula's  assumption  that  interest  paid 
on  an  account  remains  on  deposit  until 


atbrit 
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maturity.  I'or  some  accounts,  the 
formjula  produces  an  APY  th^t  reflects 
the  ^inie  value  of  interest  received,  i  For 
others  the  APY  fails  to  reflect  the  time 
value  of  interest  received.  This  happens 
in  cases  where  institutions  offer  long- 
terrm  certificates  of  deposit  (CDs)  that 
are  poncompounding  but  pay  interest 
periodically.  In  this  case,  the  formula 
produces  an  APY  that  is  less  than  the 
conuact  interest  rate.- 

In  Considering  whether  to  propose 
amdndments  to  the  APY  formula,  the 
Board  focused  on  two  issues:  a  desire 
for  an  APY  that  reflects  the  time  value 
of  money,  and  a  concern  about  the 
conipliance  costs  and  impact  on 
depositor)'  institutions  if  changes  were 
made.  The  Board  published  a  proposal 
that  would  factor  into  the  APY 
calculation  the  specific  time  intervals 
for  interest  paid  on  the  account — that  is. 
the  time  value  of  money  (Approach  A). 
Hovfever.  the  Board  also  requested 
comment  on  a  narrower  approach  that 
would  affect  only  noncompounding 
multi-year  CDs  that  pay  interest  at  least 
annually.  For  these  accounts,  the  APY 
would  never  be  lower  than  the  interest 
rate  (Approach  B).  The  Board  also 
solicited  comment  on  leaving  the 
regulation  unchanged  (Approach  C). 

The  Board  received  about  500 
comments  on  its  proposal.  Nearly  90% 
of  the  comments  were  from  financial 
institutions.  Considering  all  comments 
received,  approximately  5%  supported 
Approach  A;  15%  supported  Approach 
B;  aijid  75%  supported  Approach  C.  The 
remainder  presented  other  alternatives 
or  expressed  no  opinion  on  the  specific 
approaches. 

(2)  Discussion 

Apphsach  A:  Proposal  of  an  Additional 
Fonpvla 

Bdsed  on  the  comments  received  and 
upon  further  analysis,  the  Board  is 
withdrawing  the  proposed  amendments 
to  the  APY  formula.  Overall,  the  Board 


'  F(>example.  assume  Sl.OOO  is  deposited  in  a 
one-year  CD  with  a  6%  interest  rate  that 
compciinds  quarterly.  Consu.Tiers  have  the  option 
to  recttve  quarterly  interest  checks  instead.  In  both 
cases.lthe  APY  is  6.14%.  even  though  the  consumer 
who  cjutnpounds  interest  receives  561.40.  and  the 
consuraer  who  takes  quarterly  interest  checks 
receivU  S60.00. 

^  For  example,  assume  Sl.OOO  is  deposited  in  a 
two-ytar  noncompounding  CD  with  a  6.00% 
intereM  rate.  Some  institutions  may  offer  the 
consumer  the  choice  of  receiving  ail  interest  (S120) 
at  matjii^ity.  or  receiving  two  interest  payments 
(S60)  iich  year.  The  APY  in  either  case  is  5.83%— 
lowerlhan  the  6.00%  interest  rate — because  the 
formula  looks  at  the  total  amount  of  interest  paid, 
not  wlien  it  is  paid  out.  The  SW  states  the 
maturities  of  CDs  purchased  through  deposit 
brokens  range  from  three  months  to  10  years  but 
average  about  two  years  fbased  on  dollar-weighted 
matur  ties). 


believes  that  the  proposed  formula 
(Approach  A)  would  be  complex  and 
costly  to  implement,  and  the  costs 
would  outweigh  the  benefits  derived 
from  the  proposed  changes.  (See  Docket 
R-0836  elsewhere  in  today's  Federal 
Register  for  proposed  amendments 
which  the  Board  believes  might  better 
capture  the  intent  of  the  act's  purposes 
in  a  less  complex  way.) 

The  Board  Delieves  the  formula 
proposed  in  December  would  correct 
the  APY  anomalies  produced  by  the 
current  formula,  and  has  considered  the 
view  of  some  commenters  that  the  short- 
term  costs  of  correcting  the  formula 
might  be  worthwhile  over  time. 
However,  the  Board  is  more  persuaded 
by  the  commenters — including  both 
consumer  groups  and  industry 
associations— that  believed  the  costs  of 
compliance  outweigh  the  benefits  from 
implementing  the  proposed  APY 
formula.  Commenters  reported  that 
substantial  costs  recently  had  been 
incurred  to  implement  the  regulation, 
and  they  believed  the  distinctions  in  the 
APY  produced  by  the  complex  formula 
proposed  by  Approach  A  did  not 
warrant  the  substantial  costs  of 
implementing  changes  to  the 
regulation— perhaps  as  much  as  50%  of 
the  initial  costs  to  implement  the 
regulation. 

The  Board  concurs  with  the 
commenters  that  voiced  concern  about 
the  complexity  of  the  proposed  formula. 
These  commenters  noted  that  the 
formula  was  complex  for  both 
consumers  and  institutions.  Many 
commenters  stated  that  although  an 
internal  rate  of  return  formula  is  a 
standard  mathematical  tool  in  the 
financial  markets,  its  introduction  in 
APY  calculations  would  eliminate,  as  a 
practical  matter,  the  use  of  many 
handheld  calculators  for  preparing 
disclosures  or  quoting  APYs  to 
consumers.  Commenters  also  noted  due 
to  the  complexity  of  the  APY 
calculation  there  would  be  an  increased 
risk  of  error  and  potential  civil  liability 
in  making  this  calculation  for  a  wide 
variety  of  accounts. 

The  Board  also  notes  the  views  of 
commenters  that  believed  that  in 
adopting  Approach  A,  the  Board  would 
merely  be  trading  one  set  of 
assumptions  for  another  set  of 
assumptions.  Many  commenters 
concurred  with  the  Board  that  the 
current  APY  does  not  always  reflect  the 
value  of  periodic  interest  distributions, 
for  example.  But  they  also  believed  that 
the  proposed  APY  also  would  not  be 
factually  accurate  in  all  circumstances. 
For  example,  commenters  remarked  that 
the  proposed  APY  would  fail  to  reflect 
the  fact  that  interest  payments  caimot 


always  be  immediately  reinvested  at  the 
same  rate  as  the  account  from  which  the 
interest  was  paid.  They  also  believed  it 
would  be  inappropriate  to  assume  such 
a  reinvestment  rate  for  small  monthly 
interest  checks,  for  example,  since  rates 
typically  rise  based  on  the  length  of 
maturity  and  amount  of  principal.  They 
noted  that  elderly  consumers  who  hold 
multi-year  CDs  and  who  rely  on 
periodic  interest  payments  for  living 
expenses  would  be  particularly  affected 
by  the  assumption. 

Commenters  noted  that  returns  on 
deposit  accounts  traditionally  have  been 
based  on  the  rate  of  interest  paid  and 
any  compounding  frequency.  Higher 
yields  historically  have  been  equated 
with  higher  dollar  interest  payments — 
not  more  frequent  interest  payments — 
and  commenters  believed  that 
consumers  expect  an  APY  to  reflect 
those  factors.  Many  commenters 
believed  that  the  underlying  premise  of 
Approach  A — the  time  value  of 
money — is  inappropriate  for  deposit 
account  disclosures.  Many  believed  an 
assumption  based  on  potential  earnings 
outside  the  accoimt  relationship  was 
misleading  for  the  APY  calculation. 
They  believed  the  purposes  of  Truth  in 
Savings  are  not  best  ser\ed  by  an  APY 
disclosure  based  on  the  timing  of 
interest  payments  that  is  higher  for 
consumers  who  receive  less  interest 
overall. 

Due  to  concerns  about  costs  and 
questions  about  the  benefits  provided, 
the  Board  believes  this  approach  would 
not  be  the  best  solution. 

Approach  B:  Noncompounding  Multi- 
Year  CDs 

The  Board  also  is  not  adopting 
Approach  B,  based  on  the  combination 
of  the  limited  scope  of  the  problem 
Approach  B  seeks  to  address,  the 
creation  of  new  anomalies,  and  the  cost 
to  the  industry  of  reviewing  and 
im.plementing  new  calculation  and 
disclosure  requirements. 

On  the  one  nand,  the  Board  believes 
Approach  B  is  a  simple,  direct  approach 
to  correct  one  anomaly  produced  by  the 
current  APY  formula.  The  Board  also 
recognizes  that  the  disclosure  of  an  APY 
that  is  lower  than  the  interest  rate  on  a 
noncompounding  multi-year  CD  that 
pays  interest  at  least  annually  may  be 
confusing  to  some  consumers.' 

Overall,  however,  the  Board  is  more 
persuaded  by  commenters  that  voiced 
concern  about  the  accuracy  of  the  APY 
disclosed  under  Approach  B.  For 


J  The  Board  notes,  however,  that  even  if 
Approach  B  were  adopted,  institutiotis  would  still 
disclose  an  APY  lower  than  the  interest  rate,  such 
as  for  a  multi-year  CD  that  does  not  compound  and 
pays  interest  only  at  maturity. 
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example,  commenters  echoed  concerns 
expressed  about  the  proposed  formula 
in  Approach  A.  They  remarked  that  the 
APY  permitted  under  Approach  B 
assumed  the  interest  payments  received 
during  the  term  would  be  reinvested  at 
the  same  rate  as  the  account  from  which 
the  interest  was  paid.  Others  believed  it 
would  be  anomalous  to  disclose  the 
same  APY  is  disclosed  for  two  multi- 
year  accounts,  one  compounding 
annually  and  the  other  not 
compounding  at  all. 

The  Board  also  notes  the  commenters' 
concerns  about  the  cost  to  the  industry 
of  reviewing  and  implementing  new 
calculation  and  disclosure 
requirements.  They  noted  the  costs  of 
implementing  Approach  B  would  be 
less  significant,  compared  to  Approach 
A.  Although  the  change  would  affect  a 
single  class  of  accovmts,  conwnenters 
reported  that  some  computer 
programming  changes  would  be 
required  and  additional  disclosures 
would  be  appropriate.  Commenters 
stated  that  since  consumers  would  see 
the  same  APY  for  compounding  and 
noncompounding  CDs.  a  statement 
might  be  necessary  in  advertisements 
and  account  disclosures  to  help 
consumers  understand  the  terms  of  the 
account.  (For  example,  assume  two 
institutions  offer  a  two-year  CD  with  a 
6.00%  interest  rate.  One  compounds 
annually,  the  other  offers  annual 
interest  payments.  Both  could  advertise 
a  6.00%  APY.  even  though  a  consumer 
depositing  Si, 000  receives  $120  if 
interest  checks  are  paid  and  $123.60  if 
interest  is  compounded.)  Finally,  the 
Board  notes  some  commenters  remarked 
that  institutions  could  easily  remedy  the 
current  anomaly  with  a  simple  change 
to  their  product.  They  noted  institutions 
could  advertise  and  disclose  an  APY 
equal  to  the  contract  interest  rate  under 
the  current  formula  by  offering  CDs  that 
have  armual  compounding,  regardless  of 
anv  payment  options. 

Due  to  the  limited  problem  Approach 
B  seeks  to  address,  the  limited 
resolution  of  anomalies  produced  by  the 
current  Al'Y  formula,  and  the  costs 
associated  with  adopting  the  approach, 
the  Board  has  determined  not  to  adopt 
Approach  B. 

(3)  Regulatory  flexibility  analysis  and 
Paperwork  Reduction  Act 

The  Board  solicited  comment  on  the 
potential  cost  of  implementing  the 
proposed  APY  formula,  such  as  the 
proportion  of  existing  accounts  would 
require  the  new  formula  for  computing 
APYs,  the  changes  institutions  would 
have  to  make  to  implement  the  new 
formula,  the  cost  to  make  these  changes, 
and  the  likelihood  of  changes  in  the 


number  of  different  account  terms  and 
types  of  accounts  offered  would  result  if 
the  new  formula  were  adopted. 

In  accordance  with  section  3507  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  35;  5  CFR  1320.13).  the 
proposed  revisions  were  reviewed  by 
the  Board  under  the  authority  delegated 
to  the  Board  by  the  Office  of 
Management  and  Budget  after 
consideration  of  comments  received 
during  the  public  comment  period.  The 
Board's  Office  of  the  Secretary  has 
prepared  an  economic  impact  statement 
on  the  proposed  revisions  to  Regulation 
DD,  a  copy  of  which  may  be  obtained 
from  Publications  Services,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551,  at  (202) 
452-3245. 

Board  of  Governors  of  the  Federal  Reserve 

System,  May  4, 1994. 

WiUiam  W.  Wiles, 

Secretary  of  the  Board. 

|FR  Doc.  94-11153  Filed  5-10-04;  8:45  am) 
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12  CFR  Part  230 

[Regulation  DD;  Docket  No.  R-083d] 

Truth  in  Savings;  Proposed  Regulatory 
Amendment 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Board  is  publislung  for 
comment  proposed  amendments  to 
Regulation  DD  (Truth  in  Savings)  which 
clarify  that  once  interest  is  credited  to 
an  accoimt,  it  becomes  part  of  the 
principal.  By  defining  terms  such  as 
"crediting,"  and  "compounding,"  the 
amendments  will  provide  certainty  to 
institutions,  better  fulfill  the  purposes  of 
the  act,  and  eliminate  anomalies  that 
currently  occur  in  the  AI'Y  calculation. 
The  amendments  provide  that  for 
institutions  that  pay  interest  (that  is, 
credit  interest)  to  the  consumer  by 
check  or  transfer  or  permit  interest  to 
remain  in  the  account,  an  institution 
must  pay  interest  on  funds  that  remain 
in  the  account  at  the  same  frequency  as 
the  institution  credits  interest  by  check 
or  transfer.  Accounts  that  credit  interest 
solely  by  posting  to  the  account  would 
not  be  required  to  send  out  interest 
checks  or  to  transfer  the  interest  to  other 
accounts.  Similarly,  institutions  offering 
accounts  that  "credit"  interest  solely  by 
paying  it  out  to  the  consumer  by  check 
or  transfer  would  not  be  required  to 
permit  credited  interest  to  remain  in  the 
account  for  compounding. 


DATES:  Comments  must  be  received  on 
or  before  July  5.  1994. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0836,  and  may  be  mailed 
to  William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  Street  and  Constitution 
Avenue  NW..  Washington,  DC  20551. 
Comments  also  may  be  delivered  to 
room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th  Street 
NW  (between  Constitution  Avenue  and 
C  Street)  at  any  time.  Comments  may  be 
inspected  in  Room  MP-500  of  the 
Martin  Building  between  9  ajn.  and  5 
p.m.  weekdays,  except  as  provided  in  12 
CFR  261.8  of  the  Board's  rules  regarding 
the  availability  of  information. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Ahrens.  Senior  Attorney.  Kyung  Cho,  or 
Kurt  Schumacher,  Staff  Attorneys, 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  at  (202)  452- 
3667  or  452-2412;  for  questions 
associated  with  the  regulatory  flexibihty 
analysis,  Gregory  EUiehausen, 
Economist,  Office  of  the  Secretary,  at 
(202)  452-2504;  for  the  hearing 
impaired  only,  Dorothea  Thompson, 
Telecommunications  Device  for  the 
Deaf,  at  (202)  452-3544. 

SUPPLEMENTARY  INFORMATION: 

(1)  Background 

The  Truth  in  Savings  Act  (12  U.S.C. 
4301  et  seq]  requires  depository 
institutions  to  provide  disclosures  to 
consumers  about  their  deposit  accounts, 
including  an  annual  percentage  yield 
(APY)  on  interest-bearing  accounts.  The 
act  is  implemented  by  the  Board's 
Regulation  DD  (12  CFR  part  230).  which 
became  effective  June  21,  1993  (See  57 
FR  43337  and  58  FR  15077). 

Because  the  current  formula  for 
calculating  the  APY  assumes  that 
interest  remains  on  deposit  until 
maturity,  the  resulting  APY  may — but 
does  not  always — reflect  the  time  value 
of  money.  On  December  6, 1993,  the 
Board  published  a  proposal  that  would 
have  factored  into  the  APY  calculation 
the  specific  time  intervals  for  interest 
paid  on  the  account — that  is,  the  time 
value  of  money  (58  FR  64190).  It  called 
for  adding  an  additional  APY  formula. 
Based  en  the  comments  received  and 
upon  further  analysis,  the  Board  has 
withdrawm  the  proposed  amendments. 
(See  Docket  R-0812  elsewhere  in 
today's  Federal  Register.)  Compounding 
and  crediting  issues. 

In  the  context  of  deliberations  about 
the  APY  proposal,  the  Board  has 
considered  two  related  issues  regarding 
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depository  institutions'  compounding 
and  crediting  practices.  This 
relationship  between  crediting  and 
con^pounding  has  not  previously  been 
addressed  in  the  regulation  or  in 
supplementary  information.  (The 
resolution  of  these  issues,  as  discussed 
belcpw,  could  provide  an  alternative 
basis  for  eliminating  the  anomaly 
prodiuced  by  the  current  formula  while 
requiring  few  changes  to  the  current 
APV  formula.) ' 

T^ie  act  requires  institutions  to  pay 
inteniist  on  the  full  amount  of  the 
prii  tipal  in  the  account  each  day,  and 
pro  .'ides  that  this  requirement  shall  not 
be  c()nstrued  as  prohibiting  or  requiring 
the  use  of  any  particular  method  of 
con  pounding  or  crediting  interest. 
Regulation  DD  states  that  the 
requirement  to  pay  interest  on  the  full 
anif  <int  of  principal  does  not  require 
institutions  to  compound  or  credit 
interjest  at  any  particular  frequency. 
Nei  ^er  the  act  nor  the  regulation 
defit^es  "compounding,"  "crediting,"  or 
"pr  i^cipal." 

Otje  issue  that  has  arisen  is  whether 
interJBSt  can  be  posted  to  a  consumer's 
accolint  and  not  be  treated  as  part  of  the 
prir  cipal.  Another  is  whether 
institutions  that  offer  to  credit  interest 
to  ihf!  consumer  by  check  or  transfer 
and  permit  interest  to  remain  in  the 
actdunt  must  credit  and  compound 
interest  on  the  same  or  a  more  frequent 
basisi  for  those  consumers  that  leave 
interest  in  the  account.  For  example,  if 
&i\  i  -^stitution  offers  a  two-year 
cert  ftcate  of  deposit  (CD)  and  permits 
con  JUmers  to  receive  accrued  interest  in 
mor  (hly  interest  checks,  does  the 
inst  tution  that  also  permits  interest  to 
rem  liix  in  the  account  have  to  credit  and 
compound  interest  in  the  account  on  the 
sams  or  more  frequent  basis  (monthly  or 
mors  often). 

Tlie  Board  recognizes  that  institutions 
may  have  read  the  act  and  regulation  as 
pemitting  practices  which  compound 
and  credit  at  different  intervals.  The 
Board  is  proposing  to  amend  the 
regujiation  to  clarify  that  interest  cannot 
be  credited  to  a  consumer's  account 
witljout  becoming  part  of  the  principal. 
For  example,  assume  a  consumer  earns 
S5  in  interest  on  a  Si, 000  balance  for  the 
month  of  January.  If  an  institution 
chooses  to  credit  interest  to  the  account 
monthly,  then  the  institution  must 
accrlie  interest  on  that  sum.  For 
example,  if  S5  is  credited  in  January'  to 
an  account  with  a  balance  of  $1 .000.  the 
institution  must  accrue  interest  on 
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an  institution  offers  a  mulli-ye.nr 
ipounding  CD,  the  APY  produced  by  the 
formula  is  less  than  the  interest  rate,  even 
listilution  pays  out  interest  annually  or  more 


51,005  for  the  m.onth  of  February. 
Simply  put,  if  consumers  are  given 
access  to  earned  interest  in  an  account, 
the  Board  believes  the  act  requires  that 
consumers  earn  interest  on  those  funds 
at  that  time. 

The  Board  also  proposes  an 
amendment  clarifying  that  although 
institutions  may  choose  any 
compounding  or  crediting  frequency  for 
an  account,  institutions  that  provide  for 
crediting  interest  either  by  check  (or 
transfer  of  accrued  interest  to  another 
account)  or  by  posting  interest  to  the 
account  must  do  so  on  the  same 
periodic  basis.  That  is,  if  interest  can  be 
"credited"  by  check  or  transfer,  an 
institution  must  credit  interest  to  all 
such  accounts  at  least  as  often  a 
frequency.  For  e.xample,  an  institution 
offering  a  one-year  CD  with  the  option 
to  receive  monthly  or  quarterly  interest 
checks  would  have  to  credit  interest  to 
the  account  for  compounding  on  at  least 
a  monthly  frequency. 

Of  course,  an  institution  need  not 
permit  consumers  to  receive  interest 
payments  by  check  or  transfer. 
Similarly,  the  Board  believes  that  if  an 
institution  requires  consumers  to 
receive  interest  solely  by  check  (or 
transfer  to  another  account),  the 
institution  need  not  also  permit 
consumers  to  leave  interest  in  the 
account  for  compounding. 

The  Board  notes  that  this  proposed 
interpretation  could  require  a  change  in 
the  compounding  and  crediting 
practices  of  some  depository 
institutions,  since  institutions  that  do 
not  currently  compound  on  the  same 
basis  as  they  offer  interest  payments 
would  have  to  change  compounding 
frequencies  or  reduce  payment  options. 
The  impact  of  the  proposed 
amendments  may  be  greater  for  those 
institutions  offering  consumers  many 
options  in  crediting  frequencies.  For 
example,  an  institution  permitting 
quarterly  interest  payments  must  also 
credit  and  compound  at  least  quarterlv 
for  those  consumers  who  choose  to 
leave  interest  in  the  account.  If  an 
institution  allows  consumers  to  receive 
monthly  interest  checks  (and  can  leave 
interest  in  the  account),  the  institution 
could  not  offer  this  option  without 
offering  monthly  crediting  and 
compounding  to  other  holders  of  the 
same  account  as  well.  The  Board 
requests  comment  on  these  matters. 

The  Board  also  solicits  comments  on 
whether  consumers  who  use  APYs  to 
comparison  shop  may  be  confused  by  an 
APY  that  reflects  monthly  compounding 
but  pays  less  interest  than  if  interest  had 
compounded  in  the  account.  For 
example,  assume  two  institutions  offer  a 
one-year  CD  with  a  6.00%  interest  rate. 


One  mandates  monthly  interest  checks, 
the  other  permits  monthly  interest 
checks  or  monthly  compounding.  Both 
could  advertise  a  6.17%  APY,  even 
though  a  consumer  depositing  SI  ,000 
receives  S60  if  interest  checks  are  paid 
and  S61.70  if  money  is  left  in  the 
account. 

(2)  Proposed  Regulatory  Revisions: 
Section-by-Section  Analysis 

A  section-by-section  description  of 
proposed  amendments  follows. 

§  230.2    Definitions, 

Paragraph  (c)— Annua!  Percentage 
Yield 

The  act  and  regulation  define  the  APY 
as  the  total  amount  of  interest  that 
would  be  received  based  on  the  interest 
rate  and  the  frequency  of  compounding 
for  a  365-day  year.  The  proposed 
amendment  broadens  the  definition  to 
treat  crediting  to  the  consumer's 
account— which  includes  the 
, distribution  of  interest  through  interest 
checks  or  transfer — as  the  equivalent  of 
compounding.  For  example,  if  an 
institution  pays  a  6.00%  interest  rate  on 
an  account,  the  same  APY  would  result 
whether  an  institution  compounds 
monthly  or  solely  sends  out  monthly 
interest  payments  and  does  not  permit 
interest  to  remain  in  the  account. 

The  Board  solicits  comments  on 
whether  an  exception  should  be  made  to 
the  definition  of  APY,  and  whether  the 
purpose  of  the  regulation— enabling 
consumers  to  make  informed  decisions 
about  deposit  accounts — is  better  met  if 
the  APY  captures  the  time  value  of 
interest  received  as  an  interest  payment 
during  the  term  of  the  account,  as  well 
as  b\  rompjunding. 

Puiagraph  I  h) — Compounding 

The  act  and  regulation  require 
institutions  to  disi  lose  compounding 
polii;ins  for  interest -bearing  accounts. 
The  Board  proposes  to  define  the  term 
"compounding"  as  the  frequency  that 
earned  interest  is  added  to  the  principal 
in  the  consumer's  account,  on  which 
interest  then  a.':crues.  To  illustrate,  a  CD 
offering  monthly  compounding  adds 
interest  to  principal  each  m.onth.  and 
interest  then  accrues  on  the  new 
month's  principal — including  the  prior 
month's  accrued  interest. 

Paragraph  {}}— Crediting 

The  act  and  regulation  also  require 
institutions  to  disclose  crediting 
policies  for  interest-bearing  accounts. 
The  Board  proposes  to  define  the  term 
"crediting"  to  include  the  frequency 
that  earned  interest  is  paid  to  the 
account,  or  provided  to  the  consumer  by 
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check  or  transfer  to  another  account. 
Thus,  for  example,  an  institution  that 
sends  a  consxmier  a  monthly  check  of 
accrued  interest  would  be  crediting 
interest  monthly,  even  if  interest  were 
not  permitted  to  remain  in  the  account 
to  earn  additional  interest. 

§  230.4    Account  Disclosures. 

Paragraph  (b/(6)(iii) — Withdrawal  of 
Interest  Prior  to  Maturity 

The  regulation  requires  a  disclosure 
for  institutions  offering  time  accounts 
that  compound  interest  and  permit  a 
consumer  to  withdraw  accrued  interest 
during  the  account  term.  The  disclosure 
states  that  the  APY  assumes  interest 
remains  on  deposit  until  maturity  and 
that  a  withdrawal  will  reduce  earnings. 
The  Board  requests  comment  on 
whether  the  disclosure  would  continue 
to  be  helpful  to  consumers  in  the 
current  form  if  the  proposed 
amendments  are  adopted. 

§  230.7    Payment  of  Interest 

Paragraph  (b) — Compounding  and 
Crediting  Policies 

The  act  requires  institutions  to  pay 
interest  on  the  full  amount  of  the 
principal  in  the  account  each  day.  and 
provides  that  this  requirement  shall  not 
be  construed  as  prohibiting  or  requiring 
the  use  of  any  particular  method  of 
compounding  or  crediting  interest. 
Regulation  DD  states  that  the 
requirement  to  pay  interest  on  the  full 
amount  of  principal  does  not  require 
institutions  to  compound  or  credit 
interest  at  any  particular  frequency. 

As  discussed  above,  the  Board 
believes  institutions  may  choose  any 
compounding  or  crediting  frequency. 
However,  once  interest  is  credited  to  an 
account  it  becomes  part  of  the  principal, 
and  if  interest  remains  in  the  account, 
interest  must  be  paid  on  those  funds. 
The  Board  believes  institutions  may 
choose  to  offer  accounts  that  credit 
interest  solely  by  posting  interest  to  the 
account,  or  by  sending  interest  checks 
or  transferring  the  interest  to  another 
account.  But  the  Board  also  believes 
institutions  offering  accounts  that 
provide  consiuners  with  the  option  to 
have  interest  credited  by  check  (or 
transfer  to  another  account)  or  by 
posting  interest  to  the  account  provide 
at  least  as  frequent  a  crediting  frequency 
to  all  holders  of  the  same  account.  That 
is,  institutions  must  compound  interest 
on  funds  remaining  in  the  account  at  a 
frequency  no  less  often  than  interest  is 
offered  to  be  credited — by  check  or 
transfer — to  other  consumers  holding 
such  accounts.  For  example,  institutions 
may  offer  a  one-year  CD  with  monthly 
compounding  and  the  option  to  receive 


monthly  or  quarterly  interest  checks, 
but  they  may  not  combine  quarterly 
compounding  with  the  option  to  receive 
monthly  interest  checks.  The  Board 
requests  comment  on  the  proposal. 

Appendix  A  to  Part  230 — Annual 
Percentage  Yield  Calculation 

Parti.  Annual  Percentage  Yield  for 
Account  Disclosures  and  Advertising 
Purposes 

A.  General  Rules 

The  proposed  amendments  to 
Appendix  A  only  affect  institutions  that 
credit  interest  solely  by  check  or 
transfer  to  another  account  (and  that  do 
not  permit  the  consumer  to  leave 
interest  in  the  account).  The  Board 
proposes  two  amendments  to  Appendix 
A  to  address  the  calculation  of  the  APY 
for  these  accounts.  First,  the  Board 
proposes  to  delete  footnote  3  as 
unnecessary.  Second,  the  definition  of 
"Interest"  in  the  APY  formula  would  be 
amended  to  provide  that  for  such 
accounts,  institutions  would  factor  in 
the  timing  of  interest  payments  as  if 
interest  were  being  compounded.  For 
example,  if  an  institution  offers  a  two- 
year  CD  with  a  6.00%  interest  rate  and 
credits  interest  semi-aimually  to  the 
consumer  by  check  or  transfer  to 
another  account,  the  "Interest"  figure 
used  in  the  APY  formula  would  be 
$125.51  on  a  $1,000  deposit.  This  would 
be  the  dollar  amount  of  interest  earned 
for  a  two-year  CD  with  a  6.00%  interest 
rate  that  compounds  semi-annually.  The 
APY  would  be  6.09%. 

Finally,  the  Board  also  provides 
guidance  on  two  assumptions  for 
calculating  the  APY  that  provide  greater 
flexibility  and  ease  compliance  with  the 
APY  formula.  First,  institutions  could 
calculate  the  APY  by  assuming  an  initial 
deposit  amount  of  $1,000.  Second,  if 
interest  is  paid  out  monthly,  quarterly, 
or  semi-annually,  institutions  could 
base  the  number  of  days  either  on  the 
actual  number  of  days  for  those 
intervals  or  on  an  assumed  number  of 
days  (30  days  for  monthly  distributions, 
91  days  for  quarterly  distributions,  and 
182  days  for  semiannual  distributions). 

Appendix  B — Model  Clauses  and 
Sample  Forms 

The  Board  solicits  comments  on 
model  clauses  or  additional  sample 
forms  that  may  bo  appropriate  if  the 
amendments  are  adopted. 

(4)  Proposed  Additional  Guidance 

The  proposed  regulatory  amendments 
associated  with  a  new  APY  formula 
raise  other  interpretive  issues.  The 
Board  solicits  comments  on  the  issues 
addressed  below: 


1.  Comparing  accounts  that  disclose 
the  same  APY  but  earn  different  dollar 
amounts  of  interest.  Under  the  proposal, 
consumers  may  receive  the  same  APY 
disclosure  but  different  dollar  Amounts 
of  interest. 2  The  Board  solicits  comment 
on  whether  consumers  who  are 
comparison  shopping  would  be  better 
served  if  the  specific  manner  in  which 
interest  is  credited  (such  as,  "An  annual 
percentage  yield  of  6.17%  with  monthly 
interest  checks")  should  be  stated  along 
with  the  APY.  (See  §§  23Q.3(e),  4(a)(ii). 
4(b)(l)(i).  5(b),  8(b).) 

2.  Compounding  and  crediting 
frequencies.  The  regulation  requires 
institutions  to  disclose  the  frequency 
with  which  interest  is  compounded  and 
credited.  This  standard  would  require 
institutions  also  to  specify  the  crediting 
frequency  for  interest  payments  sect 
directly  to  the  consumer  or  to  another 
account,  whether  by  check  or  other 
means,  as  well  as  when  interest  is 
credited  to  the  account.  The  Board 
solicits  comment  on  the  proposed 
disclosure  and  on  whether  stating  the 
frequency  of  crediting  by  interest 
payments  or  transfers  to  other  accounts 
is  likely  to  help  consumers  compare  and 
understand  differences  in  account 
terms.  (See  §  230.4(b)(2).) 

(5)  Form  of  Comment  Letters 

Comment  letters  should  refer  to 
Docket  No.  R-0836,  and,  when  possible, 
should  use  a  standard  typeface  with  a 
type  size  of  10  or  12  characters  per  inch. 
This  will  enable  the  Board  to  convert 
the  text  into  machine-readable  form 
through  electronic  scanning,  and  will 
facilitate  automated  retrieval  of 
comments  for  review.  Also,  If 
accompanied  by  an  original  document 
in  paper  form,  comments  may  be 
submitted  on  3  1/2  inch  or  5  1/4  inrii 
computer  diskettes  in  any  IBM- 
compatible  DOS-based  format. 

(6)  Regulatory  Flexibility  Analysis  and 
Paperwork  Reduction  Act 

The  Board's  Office  of  the  Secretary 
has  prepared  an  economic  impact 
statement  on  the  proposed  revisions  to 
Regulation  DD.  The  analysis  expresses 
concern  about  the  desirability  of 


J  For  example,  assume  a  one-year  CD  ihat  pays  an 
interest  rate  of  6.00%.  Consumers  would  receive  an 
APY  of  6.17%  if  the  institution  requires  monthly 
interest  payments.  Or.  if  the  institution  permitji 
interest  to  be  withdrawn  monthly  instead,  the 
proposed  amendments  would  also  require 
institutions  to  permit  interest  to  remain  in  the 
account  for  monthly  compounding.  Consumers 
holdi.ig  this  account  would  also  receive  an  APY  of 
6  17%  whether  the  consumer  chooses  to  take 
monthly  interest  checks  or  to  have  interest  reraain 
in  the  account.  However,  based  on  a  SI. 000  deposit 
consumers  who  receive  interest  checks  will  earn 
S6O.0O.  while  those  who  compound  interest  will 
earn  561.70. 
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amending  the  regulation  regarding  the 
linkjige  of  compounding  and  crediting 
frequencies  at  this  time.  A  copy  of  the 
analysis  may  be  obtained  from 
rublicafions  Services,  Board  of 
Governors  of  the  Federal  Reserve 
Systtem,  Washington.  DC  20551,  at  (202) 
45243245. 

The  Board  solicits  information 
regai  ding  the  likely  costs  for  complying 
w/ith  the  proposed  changes  to  the 
regu  ^tifin.  In  particular,  the  Board 
solici|s  comments  on  tlie  following: 

•  4'ha*  proportion  of  existing 
acco  jjiits  would  be  affected  by  the 
propasod  new  rule  requiring  institutions 
to  of  tr  compounding  on  the  same 
freqi  ^ncy  as  tliey  permit  interest 
payoiits? 

•  'Vhatchanges  would  institutions 
have  to  make  to  implement  the 
proposed  new  compounding  and 
crediting  rule,  and  what  would  it  cost 
iristilutions  to  make  these  changes? 

•  What  changes  in  the  number  of 
different  account  terms  and  types  of 
accounts  offered  would  result  if  the 
proposal  were  adopted?  For  example, 
would  institutions  reduce  the  number  of 
products  offered?  What  effect  would  the 
amendments  have  on  "private  banking" 
relationships?  Would  institutions 
change  from  compounding  to 
distributing  the  interest  paid  on 
accounts  without  compounding? 

In  accordance  with  section  3507  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  35;  5  CFR  1320.13),  the 
proposed  revisions  will  be  reviewed  by 
the  Board  under  the  authority  delegated 
to  the  Board  by  the  Office  of 
Management  and  Budget  after 
consideration  of  comments  received 
during  the  public  comment  period. 

List  of  Subjects  in  12  CFR  Part  230 

Advertising.  Banks.  Banking. 
Consumer  protection.  Deposit  accounts. 
Interest.  Interest  rates.  Truth  in  savings. 

Certain  conventions  have  been  used 
to  highlight  the  proposed  revisions  to 
the  regidation.  New  language  is  shown 
inside  bold-faced  arrows,  while 
language  that  would  be  deleted  is  set  off 
with  bold-faced  brackets. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  230  as  follows: 

PART  23»-TRirrH  IN  SAVINGS 
(REGULATION  DD) 

1.  The  authority  citation  for  part  230 
would  continue  to  read  as  follows: 

Authority:  12  U.S.C.  4301  et  seq. 

2.  Part  230.2  would  be  amended  by 
revising  paragraph  (c),  by  redesignating 
paragraph  (h)  and  paragraphs  (i)  through 


(v)  as  paragraph  (i)  and  paragraphs  (k) 
through  (w),  respectively,  and  by  adding 
new  paragraphs  (h)  and  (j)  to  read  as 
follows: 

§C30.2    Definitions. 

•  *        *         •         • 

(r)  Annual  percentage  yield  means  a 
percentage  rate  reflecting  the  total 
amount  of  interest  paid  on  an  account, 
based  on  the  interest  rate  and  the 
frequency  of  Icreditins  or# 
compounding,  for  a  365-day  period  and 
calculated  according  to  the  rules  in 
Appendix  A  of  this  part. 

•  •        •        •        • 

Ifn)  Compounding  means  the 
frequency  that  earned  interest  is  added 
to  the  principal  in  the  account  on  which 
interest  then  accrues.^ 

•  •        •        •        • 

|(j)  Crediting  means  the  frequency 
that  earned  interest  is  paid  to  the 
account,  or  provided  to  the  consumer  by 
check  or  transfer  to  another  account.^ 

•  *        •        »        » 

3.  Section  230.7  would  be  amended 
by  redesignating  paragraph  (b)  as 
paragraph  (b)(1)  and  by  adding  a  new 
paragraph  (b)(2)  to  read  as  follows: 

§  230.7    Payment  of  interest 

•  •        »        •        • 

(b)  •  •  • 

i(2)  Equivalent  compounding  and 
crediting  frequencies.  Institutions 
offering  accounts  that  permit  consumers 
to  receive  interest  by  check  or  transfer 
to  another  account  and  that  permit 
consumers  to  leave  interest  in  the 
account,  must  compound  interest  on 
funds  left  in  the  account  at  a  frequency 
no  less  often  than  interest  is  offered  to 
be  credited  to  any  consumer  holding 
such  an  account.! 

•  •        •        *        • 

4.  Appendix  A  of  part  230  would  be 
amended  by  revising  the  first  sentence 
in  the  introductory  paragraph,  the 
introductory  text  to  Part  I,  and 
amending  paragraph  A,  and  by 
removing  footnote  3  in  Part  I  of 
Appendix  A  to  read  as  follows: 

Appendix  A  to  Part  230— Annual 
Percentage  Yield  Calculation 

The  annual  percentage  yield  measures 
the  total  amount  of  interest  [paid] 
♦earned^  on  an  account  based  on  the 
interest  rate,  and  the  frequency  of 
compounding!, 1  ^orcrediting^.  I  ■  *  * 


Part  I.  Annual  Percentage  Yield  for 
Account  Disclosures  and  Advertising 
Purposes 

In  general,  the  annual  percentage 
yield  for  account  disclosures  under 
§§  230.4  and  230.5  of  this  part  and  for 
advertising  under  §  230.8  of  this  part  is 
an  annuahzed  rate  that  reflects  tl:e 
relationship  between  the  amount  of 
interest  that  would  be  earned  by  the 
consumer  for  the  term  of  iha  account 
♦(and  taking  into  account  the  frequency 
of  crediting)!  and  the  ainour-t  of 
principal  used  to  calculate  that  irterost. 
Special  rules  apply  to  accounts  with 
tiered  and  stepped  interest  rates. 

A.  General  Rules 

*  •   •  In  determining  the  total  interest 
figure  to  be  used  in  the  formula, 
institutions  shall  assume  that  all 
principal  and  interest  remain  on  deposit 
for  the  entire  term  and  that  no  other 
transactions  (deposits  or  withdrawals) 
occur  during  the  term. [']  *   •   * 

The  annual  percentage  yield  is 
calculated  by  use  of  the  following 
general  formula  ("APY"  is  used  for 
convenience  in  the  formulas): 
APy=100  [(l+(Interest/ 

Principal))* 3*5  D»y»  in  ierm)_l) 

"Principal"  is  the  amount  of  funds 
assumed  to  have  been  deposited  at  the 
bogiiming  of  the  account. 

"Interest"  is  the  total  dollar  amount  of 
interest  earned  on  the  Principal  for  the 
term  of  the  account  |in  which  credited 
interest  remains  in  the  account.  If 
interest  is  required  to  be  credited  solely 
by  check  or  transfer,  the  total  dollar 
amount  of  interest  earned  on  the 
Principal  for  the  term  of  the  account  is 
the  amount  of  interest  that  would  result 
if  it  were  compounded  at  the  same 
frequency  interest  is  credited. | 

"Days  in  term"  is  the  actual  number 
of  days  in  the  term  of  the  account. 

*  •        •        *        • 

Examples: 

•  *        *         •         • 

♦(3)  If  an  institution  offers  a  $1,000 
two-year  certificate  of  deposit  that 
credits  interest  semi-annually  solely  by 
check  or  transfer,  and  there  is  no 
compounding  at  a  6.00%  interest  rate, 
using  the  general  formula  above,  the 
annual  percentage  yield  is  6.09%: 
APY=100!(l+(125.51/1.000))<^5'^3O)_i) 
APY=6.09%! 


'  The  annual  percentage  yield  reflects  only 
interest  and  does  not  include  the  value  of  any 
bonus  (or  other  consideration  worth  SlO  or  less) 
that  may  be  provided  to  the  consumer  to  open, 
maintain,  increase  or  renew  an  account.  Interest  or 
other  earnings  are  not  to  be  included  in  the  annual 
percentage  yield  if  such  amounts  are  determined  by 


circumstances  that  may  or  may  not  occur  in  th« 
future. 

■'  IThis  assumption  shall  not  be  used  if  an 
institution  requires,  as  a  condition  of  the  account, 
that  consumers  withdraw  interest  during  the  term. 
In  such  a  case,  the  interest  (and  annual  percentage 
yiild  calculation)  shall  reflect  that  requirenwnt.j 
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Board  of  Governors  of  the  Federal  Reserve 

System.  May  4,  1994. 

William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc  94-11154  Filed  5-10-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  94-NM-41-ADJ 

Airworttiiness  Directives;  British 
Aerospace  Model  ATP  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  British  Aerospace  Model  ATP 
airplanes.  This  proposal  would  require 
modification  of  the  power  supply  for  the 
communications  system.  This  proposal 
is  prompted  by  reports  of  loss  of  power 
to  the  communications  system  due  to  an 
electrical  fault  in  the  ground  crew  jack 
box  or  the  handset  of  the  public  address 
(PA)  system.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  the  inability  of  the  flight  crew 
to  communicate  with  passengers  via  the 
PA  system  and  with  air  traffic  control 
due  to  loss  of  power  to  the 
communication  system,  which  may  lead 
to  unsafe  operation  of  the  airplane. 
DATES:  Comments  must  be  received  by 
July  5, 1994. 

ADDRESSES:  .Submit  comments  in 
triplicate  to  the  Fedt-rd!  Aviation 
A"dministraiion  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
41-AD,  laoi  Liud  .-aonue  S\V..  F.fntun. 
W.ishinotor.  ypO5S-4036.  Comment;; 
may  be  inspectt)d  at  tl.is  location 
i)'.i\vr?t>ii  9  B.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Tl-.t?  strvice  information  referenced  in 
tlie  prcpo^d  rule  mr.y  l;;  obtained  from 
Jetstream  Aircraft,  Incorporated,  P.O. 
Box  lf.029.  Dull«-s  Internationa!  Airport, 
Washington.  DC  20041-f;C29.  This 
inforrr.aiion  may  be  e.xamined  at  t>!e 
FA.\,  Transport  Airplane  Directorate, 
1501  Lind  Avenue  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FA.\,  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW.,  Renton, 


Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Coniments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-41-AD.'"  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-IO'J.  Atl-.-iMon:  Rules  Docket  No. 
S4-NM-41-AD.  1601  Lind  Avenue  SW., 
Renton,  VVusli;nct,)a  98055-4056. 

Discijssion 

Th.,  Civil  Aviotion  Authority  (CAA), 
which  is  iii^^  airworthiness  authority  fur 
the  l.'r.ited  Kinc^d?n\  recenU*'  not^fif-l 
L^:r>  l:\.\  that  aji  unsafe  ccndilion  m:\\ 
evist  on  rfrtain  Pjhtish  A^^ro^paco 
Model  ATP  nirpianes.  The  CAA  advises 
lh.it  it  has  rect^ived  reports  of  loss  of 
portor  to  both  essential  and  eme.rge.nry 
power  supplies  for  the  co.'nmunif  atioi;s 
systiins  due  to  a  ground  fault  in  the 
communications  jack  box  of  the  ground 
crew-to-flight  c  rew  cominunicalions 
system  in  the  bay  of  the  nose  landing 
gear  or  the  handset  of  the  public  address 
(PA)  system.  This  condition,  if  not 
corrected,  could  result  in  the  inability  of 
the  flight  crew  to  communicate  with 
passengers  via  the  PA  system  and  with 


air  traffic  control,  which  may  lead  to 
unsafe  operation  of  the  airplane. 

Jetstream  has  issued  Service  Bulletin 
ATP-23-21-35288A,  Revision  2,  dated 
February  15, 1994,  that  describes 
procedures  for  modification  of  the 
power  supply  for  the  communications 
system.  This  modification  (Modification 
35288A)  entails  installing  two  diodes  on 
the  terminal  block  and  the  associated 
wiring  to  ensure  that,  in  the  event  of  an 
electrical  fault  in  the  jack  box  for  the 
ground  crew-to-flight  crew 
communications  system  or  the  handset 
of  the  PA  system,  Uie  communications 
circuits  will  continue  to  operate.  The 
CAA  classified  this  ser\'ice  bulletin  as 
mandatory  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

This  airplane  model  is  manufactured 
ifi  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  power  supply  for  the 
communications  system.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
df?scrib(!d  previously. 

The  F.^.A  estimates  that  10  airplanes 
of  U.S.  registry  would  be  aflec.tfd  by  thi^ 
propo.sed  AD,  that  it  would  tako 
approxi.Tiately  30  v,  ork.  liour:^  per 
airplane  to  atxompU.ih  tht;  p.-cposud 
actions,  and  th;!:  the  average;  kbor  r.ite 
is  S55  per  work  hovir.  Rir  quired  p.^^rts 
would  be  provid''d  at  no  cost  to  the 
oi'er  itor.  based  on  Ihfso  figures,  tlie 
t'  tnl  cost  impact  ef  ihe  piMpos-jd  AD  o:'>. 
U.S.  operators  is  fsliniutod  to  be 
516.500,  or  $1,650  por  airf-lane. 

The  total  cost  impact  figure  discu-iied 
above  is  based  on  assumptitms  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  tliose  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
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the  States,  or  on  tlie  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
pJt)posal  would  not  have  sufficient 
ffideralism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
p  romulgated,  will  not  have  a  significant 
e<:onomic  impact,  positive  or  negative, 
oil  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

(Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Atlministration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

;l.  The  authority  citation  for  part  39 
cojntinues  to  read  bs  follows: 

Atithority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
li;89. 

§3i9.13    [Amended] 

Z.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  Aerospace:  Docket  94-NM-41-.M). 

applicability:  Model  ATP  airplanes  having 
coa$tructor's  numbers  2002  through  2063 
indliisive,  certificated  in  any  category. 

Stimpliance:  Required  as  indicated,  unless 
accjomplished  previously. 

To  prevent  the  inability  of  the  flight  crew 
to  communicate  with  passengers  via  the 
puHic  address  system  and  with  air  traffic 
coiitrol  due  to  loss  of  power  to  the 
coj^unitation  system,  which  may  lead  to 
u.iMfe  operation  of  the  airplane,  accomplish 
the  loilowing: 

(a)  Within  675  hours  time-in-service  after 
the  effective  date  of  this  AD,  modify  the 
power  supply  of  the  communications  system 
(Modification  35288A)  in  accordance  with 
Jetstream  Service  Bulletin  ATP-23-21- 
3S288A,  Revision  2,  dated  February  15. 1994. 


(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  aa  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  pennifs  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  Mav  5 
1994. 

S.R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  94-11352  Filed  5-10-94;  8:45  ami 

eiLUNG  CODE  4910-13-0 


14  CFR  Part  39 

[Docket  No.  S4-NM-38-ADI 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  0100  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  prooosed  rulemaking 

(NTRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthino.>?s 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  This  proposal  would 
require  replacement  of  the  autopilot 
disconnect  switches  with  modified 
units.  This  proposal  is  prompted  by 
several  incidents  in  whicii  the  flight 
crew  did  not  depress  both  halves  of  the 
autopilot  disconnect  switch  during  the 
LAND  2  or  LAND  3  apprcic  h  and.  as  a 
result,  one  autopilot  remai.ned  engaged. 
This  condition  resulted  in  unanticipated 
movements  of  the  stabilizer  trim  and 
higher  than  anticipated  control  forces  of 
the  flight  controls.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  the  flight  crew  from 
inadvertently  disconnecting  only  one 
autopilot  when  both  autopilots  are 
engaged,  which  could  result  in 
unanticipated  control  surface 
movements. 

DATES:  Comments  must  be  received  by 
June  20,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
38-AD.  1601  Lind  Avenue.  SVV.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  he 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1501  Lind 
Avenue,  S\V.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
F.AA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141; fax  (206)  227-1320. 

SUPPt-EMENTAPY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commmiications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-38-AD.  "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter 

Availability  of  NfPRMs 

Any  person  may  obtain  a  copy  of  this 
NFRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
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94-NM-38-AD.  1601  Land  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RID), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  The  RLD  advises  that 
operators  have  reported  several 
incidents  in  which  the  flight  crew  did 
not  depress  both  halves  of  the  autopilot 
disconnect  switch  during  the  LAND  2  or 
LAND  3  approach  and,  as  a  result,  one 
autopilot  remained  engaged.  Although 
certain  aural  warnings  sounded  and 
visual  indicators  illuminated  in  these 
situations,  the  flight  crev/  still  believed 
that  both  autopilots  had  been 
disconnected.  Consequently, 
unanticipated  movements  of  the 
stabilizer  trim  and  higher  than 
anticipated  control  forces  of  the  flight 
controls  occurred.  Inadvertent 
disconnection  of  only  one  autopilot 
when  both  autopilots  are  engaged  could 
result  in  unanticipated  control  surface 
movements. 

Fokker  has  issued  Service  Bulletin 
SBFlOO-22-020,  dated  September  25, 
1990,  that  describes  procedures  for 
replacement  of  tlie  autopilot  disconnect 
switches  with  modified  units. 
Installation  of  the  modified  units  will 
ensure  that  if  one-half  of  the  autopilot 
disconnect  switch  is  depressed,  both 
autopilots  will  disengage;  in  addition, 
the  system  will  remain  separated.  The 
RLD  classified  this  service  bulletin  as 
mandatory  and  issued  Netherlands 
Airworthiness  Directive  90-1 12(A). 
dated  October  15, 1990,  in  order  to 
assure  the' continued  airworthiness  of 
these  airplanes  in  the  Netherlands. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  Informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
replacement  of  the  autopilot  disconnect 
switches  with  modified  units.  The 
actions  would  be  required  to  be 


accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  19  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  8  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $2,500  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$55,860.  or  $2,940  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certif>'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  tmder  the  IXJT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3&-AiRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
Fokken  Docket  94-NM-3ft-AD. 

Applicability:  Model  F28  Mark  0100  series 
airplanes;  serial  numbers  11244  through 
1126G  inclusive.  11289  through  11293 
inclusive,  11295  through  11207  inclusive, 
11300,  11303.  11306,  11308,  11310,  11312, 
and  11313;  certificated  in  any  category. 

Co.TTp/iance;  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  flight  crew  from 
inadvertently  discor.necting  only  one 
autopilot  when  both  autopilots  are  engaged, 
whi'h  could  result  in  unanticipated  control 
surface  movenjents,  accomplish  the 
following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  replace  the  autopilot  disconnect 
switches  with  modified  units,  in  accordance 
with  Fukker  Service  Bulletin  SBFlOO-22- 
020,  dated  St^ptember  25,  1990. 

(b)  As  of  6  months  after  the  effective  date 
of  this  AD,  no  person  shall  install  an 
autopilot  disconnect  switch,  part  number 
A47007-401  or  A47007-403.  on  any 
airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  §  21.197  and  §  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  May  5. 
1994. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certificate  Service. 
(FR  Doc.  94-11353  Filed  5-10-94;  8:45  am] 
BILUNG  CODE  4910-13-U 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AWP-8] 

Proposed  Establishment  of  Class  D 
and  Class  E  Airspace;  Bullhead  City, 
AZ 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
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ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
establish  Class  D  and  Class  E  airspace  at 
Bullhead  City,  AZ.  An  airport  control 
tower  has  been  commissioned  at 
Laughlin/BuUhead  Municipal  Airport. 
This  proposal  would  provide  adequate 
Class  D  airspace  for  instrument  flight 
rules  (IFR)  operations  and  require  two- 
way  communications  at  Laughlin/ 
Btdlhead  Municipal  Airport,  and  would 
establish  Class  E  airspace  for  instrument 
approach  procedures  in  areas  outside 
the  Class  D  surface  area. 
DATES:  Comments  must  be  received  on 
orbefore  June  15,  1994. 
ADDRESSES:  Send  comments  on  proposal 
in  triplicate  to  Manager,  System 
Management  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region.  Federal  Aviation 
Administration,  Docket  No.  94-AWP-8. 
15000  Aviation  Boulevard,  Lawndale. 
Cahfornia  90261. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Western-Pacific  Region 
at  the  same  address.  An  informal  docket 
may  also  be  examined  during  normal 
business  hours  in  the  Office  of  the 
Manager,  System  Management  Branch, 
Air  Traffic  Division,  at  the  address 
shown  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  Airspace  Specialist,  System 
Management  Branch,  AWP-530.  Air 
Traffic  Division.  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale.  California  90261, 
telephone  (310)  297-0697. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 


AWP-8."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch.  Air  Traffic  Division,  at  15000 
Aviation  Boulevard,  Lawndale, 
California  90261,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  vnll  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  P.O.  Box  92007, 
Worldway  Postal  Center.  Los  Angeles, 
Cahfornia  90009.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advi.sory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  D  airspace  with  Class  E 
arrival  extensions  at  Bullhead  City,  AZ. 
An  airport  traffic  control  tower  was 
commissioned  at  Laughlin/Bullhead 
Municipal  Airport.  This  proposal  would 
provide  adequate  Class  D  and  E  airspace 
for  IFR  operations  and  require  two-way 
radio  communications  at  Laughlin/ 
Bullhead  Municipal  Airport. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  airspace  designations 
are  published  in  Paragraph  5000  and 
Class  E  airspace  areas  designated  as 
extensions  to  Class  D  surface  areas  are 
published  in  Paragraph  6004  of  FAA 
Order  7400.9A  dated  June  17,  1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
Class  D  and  Class  E  airspace 
designations  listed  in  this  document 
would  be  published  subsequently  in 
this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 


therefore:  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  10034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.O.  10854;  24  FR  9565.  3  CFR.  195»- 
1963  Comp.,  p.  389;  49  U.S.C.  106(b);  14  CFR 
11.69. 

§71.7    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  5000    General 

•  •         *         •         • 

AWP  CA  D  Bullhead  City,  AZ  [New] 

Laughlin/Bullhead  Municipal  Airport,  AZ 
(let.  SS'OB'SC'N.,  long.  114"'33'32"  W.) 

*  •         *         •         • 

That  airspace  extending  upward  from 
the  surface  to  and  including  2.500  feet 
AGL  within  a  4.2  mile  radius  of  the 
Laughlin/Bullhead  Municipal  Airport; 
excluding  that  airspace  west  of  a  line 
1.8  miles  west  of  and  parallel  to  the 
north-south  runway.  This  Class  D 
airspace  is  effective  during  the  specific 
dates  and  times  established  in  advance 
by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 


Paragraph  6004    Qass  E  Airspace  as 
Designated  as  an  Extension  to  a  Class  D 
Surface  Area 
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AV\  P  CA  E4  Bullhead  Gty,  AZ  I.\ew| 

(lat  35°08'50"  N.,  long.  1 14'33'32"  W.) 
That  airspace  extending  upward  from  the 

surface  bounded  by  a  line  beginning  at  Idt. 

34=5700'  N..  long.  114°33  OO"  W.;  to  lat. 

35°;8'00"  N..  long.  114°39  00"  \V.;  to  la(. 

3S'29'0O"  N..  long.  114'20  28  '  VV.;  to  lat. 

srsrsO"  N..  long.  114''26'30  "  VV.;  to  the 

point  of  beginning. 
This  Class  E  airspace  is  effective  during  the 

specific  dates  and  times  established  in 

advance  by  a  Notice  to  Airmen.  The  effective 

date  and  time  will  thereafter  be  continuously 

published  in  the  Airpoil/Facility  Directory. 

*  ir  *  •  • 

Issued  in  Los  Angeles,  California,  on  April 
n.  1994. 
Richard  R.  Lien, 

Manager,  Air  Traffic  Division.  Western-Pacific 

Hegion. 

|FR  Doc.  94-11407  Filed  5-10-94;  8;45  am] 

BILLING  CODE  4910-13-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

15  CFR  Part  1700 

Proposed  Rule;  Requirements  for 
Chiid-Resistant  Packaging; 
Mouthwash  Packages  Containing  3 
Grams  or  More  of  Ethano) 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Proposed  rule. 

SUM.MARY:  Under  the  Poison  Prevention 
Packaging  Act  of  1970.  the  Commission 
is  proposing  a  rule  to  require  child- 
resistant  packaging  for  mouthwashes 
with  3  grams  or  more  of  absolute 
ethanol  per  package.  The  Commission 
has  preliminarily  determined  that  child- 
resistant  packaging  is  necessary  to 
protect  children  imder  5  years  of  age 
from  serious  personal  injury  and  serious 
illness  resulting  from  ingesting 
mouthwash. 

DATES:  Comments  on  the  proposal 
should  be  submitted  no  later  than  July 
25,  1994. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Office  of  the  Secrelarj-, 
Consumer  Product  Safety  Commission. 
Washington,  DC  20207.  or  delivered  to 
the  Office  of  the  Secretary.  Consum.er 
Product  Safety  Commission,  room  502, 
4330  East-West  Highway,  Bethesda, 
Maryland  20814-4408,  telephone 
(301)504-0800. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqutiine  Ferrante.  Ph.D..  Directorate 
forH<=a!th  Sciences.  Consumer  Product 
Safety  Commission.  Washington,  DC 
2G:07;  telephone  (301)504-0477  ext. 
1;99. 


SUPPLEMENTARY  INFORMATION: 
A.  Background 

1.  Relevant  Statutes  and  Regulations 

The  Poison  Prevention  Packaging  Act 
of  1970  (the  "PPPA"),  15  U.S.C.  1471- 
1476.  authorizes  the  Commission  to 
establish  standards  for  the  "special 
packaging"  of  any  household  substance 
if  (1)  the  degree  or  nature  of  the  hazard 
to  children  in  the  availability  of  such 
substance,  by  reason  of  its  packaging,  is 
such  that  special  packaging  is  required 
to  protect  children  from  serious 
personal  injury  or  sericus  illness 
resulting  from  handling,  using,  or 
ingesting  such  substance  and  (2)  the 
special  packaging  is  technically  feasible, 
practicable,  and  appropriate  for  such 
substance.  Special  packaging,  also 
referred  to  as  "child-resistant 
packaging,"  is  defined  as  packaging  that 
is  (1)  designed  or  constructed  to  be 
significantly  difficult  for  children  under 
5  years  of  age  to  open  or  obtain  a  toxic 
or  harmful  amount  of  tlie  substance 
contained  therein  within  a  reasonable 
time  and  (2)  not  difficult  for  normal 
adults  to  use  properly.  (It  does  not 
mean,  however,  packaging  which  all 
such  children  cannot  open,  or  obtain  a 
toxic  or  harmful  amount  from,  within  a 
reasonable  time.) 

Under  the  PPPA.  effectiveness 
standards  have  been  established  for 
special  packaging  (16  CFR  1700.15),  as 
has  a  procedure  for  evaluating  the 
effectiveness  (16  CFR  1700.20). 
Regulations  have  been  issued  rt^quiring 
special  packaging  for  a  number  of 
household  products  (16  CFR  1700.14). 
The  findings  that  the  Commission  must 
make  in  order  to  issue  a  standard 
requiring  child-resistant  ("CR") 
packaging  for  a  product  are  discussed 
below  in  Section  D  of  this  notice.  For 
the  purposes  of  the  PPPA.  the  amount 
of  a  substance  "in  a  single  package"  that 
triggers  the  requirement  to  place  the 
product  in  CR  packaging  refers  to  the 
total  amount  in  a  single  retail  unit  of  the 
substance. 

The  PPPA  allows  the  Commission  to 
require  CR  packaging  for  household 
substances,  which  include  foods,  drugs, 
or  cosmetics  as  these  terms  are  defined 
in  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321).  15  U.S.C. 
1471(2)(B).  Mouthwashes  are  either 
drugs,  if  they  make  medical  claims,  or 
cosmetics. 

Section  4(a)  of  the  PPPA.  15  U.S.C. 
1473(a1.  allows  the  manufacturer  or 
packer  to  package  a  nonprescription 
product  subject  to  special  packaging 
standards  in  one  size  of  non-CR 
packaging  only  if  (1)  the  manufacturer 
(or  packer)  also  supplies  the  substance 


in  CR  packages  and  (2)  the  non-CR 
packages  bear  conspicuous  labeling 
stating:  "This  package  for  households 
without  young  children."  15  U.S.C. 
1473(a).  If  the  package  is  too  small  to 
accommodate  this  label  statement,  the 
package  may  bear  a  label  stating: 
"Package  not  child-resistant."  16  CFR 
1700.5(b).  The  right  of  the  manufacturer 
or  packer  to  market  a  single  size  of  the 
product  in  nonconiplying  packaging 
under  these  conditions  is  termed  the 
"single-size  exemption." 

The  Commission  may  restrict  the  right 
to  market  a  single  size  in  noncomplying 
packaging  if  the  Commission  finds  that 
the  substance  is  not  also  being  supplied 
in  popular  size  packages  that  comply 
with  the  standard.  15  U.S.C.  1473(c).  In 
this  case,  the  Commission  may,  after 
giving  the  manufacturer  or  packer  an 
opportunity  to  comply  with  the 
purposes  of  the  PPPA  and  an 
opportunity  for  a  hearing,  order  that  the 
substance  be  packaged  exclusively  in 
CR  packaging.  To  issue  such  an  order, 
the  Commission  must  find  that  the 
exclusive  use  of  special  packaging  is 
necessary  to  accomplish  the  purposes  of 
the  PPPA. 

2.  The  Mouthwash  Petition 

On  March  2,  1993,  the  Comm.ission 
was  petitioned  to  require  child  resistant 
packaging  for  mouthwashes  containing 
more  than  5  percent  ethanol.  The  term 
"mouthwash"  includes  liquid  products 
that  are  variously  called  mouthwashes, 
mouthrinses.  antiseptics,  gargles, 
fluoride  rinses,  anti-plaque  rinses,  and 
breath  fresheners.  It  does  not  include 
throat  sprays  or  aerosol  breath 
fresheners.  The  petition  was  submitted 
by  the  American  Academy  of  Pediatrics, 
the  American  Association  of  Poison 
Control  Centers,  the  Center  for  Science 
in  the  Public  Interest,  and  28  states, 
Guam,  and  the  Northern  Mariana 
Islands. 

The  petitioners  stated  several  reasons 
for  their  request:  (1)  Many  mouthwashes 
contain  hi^  percentages  of  ethanol,  an 
extremely  toxic  substance,  in  a  package 
large  enough  to  cause  children  serious 
injury  or  death;  (2)  these  mouthwashes 
are  accessible  to  children  because  they 
are  generally  considered  innocuous  and 
do  not  have  CR  packages;  (3)  they  are 
attractive  to  children  because  of  tiieir 
appealing  taste,  color,  and  smell;  and  (4) 
data  show  that  children  have  been 
seriously  injured  or  died  from 
accidental  ingestion  of  ethanol- 
containing  mouthwashes. 

On  November  17.  1993.  the 
Commission  granted  the  petition. 
Although  the  Nonprescription  Drug 
Manufacturers  Association  ("NDMA") 
and  the  Cosmetic.  Toiletry,  and 
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Fragrance  Association  ("CTFA")  had 
announced  plans  to  implement  a 
voluntary  program  to  place 
mouthwashes  with  more  than  5  percent 
^anol  in  CR  containers,  the 
Commission  found  that  mandatory 
action  still  may  be  necessary.  In  April 
1994.  the  MDMA  and  CTFA  notified  the 
Commission  that  the  products  subject  to 
tjieir  voluntary  program  had  been 
changed  from  mouthwashes  with  more 
than  5  percent  ethanol  to  mouthwashes 
vrith  3  grams  or  more  in  a  single 
container. 

Bj.  Toxicity 

The  Commission's  toxicity  review 
iifdicates  that  mouthwashes  with 
ethanol  can  present  a  serious  ingestion 
hjazard  to  children.  Most  of  the  popular 
a^ult  mouthwashes  contain  between  14 
p^r^.ent  and  27  percent  ethanol.  By 
cbmpariscn,  beer  contains  between  5 
percent  and  7  percent  ethanol  and  wine 
contains  12  to  14  percent  ethanol. 

1  Ethanol  depresses  the  central  nervous 
sj$tem.  S>Tnptoms  of  acute  ethanol 
poisoning  in  children  include 
irritability,  lethargy,  and 
unconsciousness  which  can  lead  to 
coma  and  death  at  high  doses.  Lethal 
blood  levels  of  ethanol  in  children  are 
reported  to  range  between  250  and  500 
mg/dl,  and  the  lethal  dose  of  ethanol  is 
3  g/Tcg.  Deaths  or  serious  injury  could 
occur  at  lower  doses  due  to  other 
ethanol-induced  effects.  Ethanol 
poisoning  in  children  can  produce 
certain  metabolic  complications  such  as 
hypoglycemia,  metabolic  acidosis,  and 
hypokalemia. 

A  review  of  the  relevant  literature 
shows  that  three  deaths  of  children 
under  5  years  of  age  have  been  reported. 
The  most  recent  death  reported 
occurred  in  1992  and  involved  a  3-year- 
old  girl  who  ingested  an  unkjiown 
amount  of  mouthwash  that  contained  18 
percent  ethanol.  Several  other  cases  of 
ethanol-induced  hypoglycemia  or 
toxicity  following  mouthwash  ingestion 
are  reported  in  the  literature. 

The  National  Electronic  Injury 
Sur\'eillance  System  ("NEISS")  reported 
36  cases  of  elhanol-containing 
mouthwash  from  January  1987  through 
November  1993.  Based  on  these 
ingestions,  it  was  estimated  that  a  total 
of  1,670  mouthwash  poisoning  cases 
were  treated  in  hospital  emergency 
rooms  in  the  United  States  during  that 
time.  An  estimated  81  percent  of  these 
children  were  1  or  2  years  old,  and 
about  5  percent  of  the  children  were 
hospitalized. 

In  addition  to  these  sources,  the 
American  Association  of  Poison  Control 
Centers'  National  Data  Collection 
System  ("AAPCC")  includes  cases 


reported  by  participating  poison  control 
centers.  The  AAPCC  received  10,193 
reports  of  ingestions  of  ethanol- 
containing  mouthwash  by  children 
under  6  years  of  age  during  the  5-year 
period  from  1987  through  1991.  The 
AAPCC  reported  1,847  ingestions  of 
mouthwash  with  ethanol  by  children 
under  5  years  old  in  1991.  Of  these 
ingestions.  181  resulted  in  minor  or 
moderate  outcomes  (symptoms  were  not 
life-threatening)  and  1  resulted  in  a 
major,  or  life-threatening,  outcome. 
Most  cases  reported  to  poison  control 
centers  are  managed  in  a  non-health- 
care facility,  usually  the  patient's  home. 

C.  Proposed  Regulation 

The  mouthwash  petition  requested 
that  the  Commission  require  CR 
packaging  for  mouthwash  that  contains 
more  than  5  percent  ethanol.  The 
Commission  decided  to  propose  that 
mouthwash  products  with  3  grams  (g)  or 
more  of  absolute  ethanol  per  package  or 
retail-sale  unit  should  be  subject  to  the 
regulation.  This  level  is  obtained  by 
dividing  the  lethal  dose  of  ethanol  (3  g/ 
kg  of  body  weight)  for  a  10-kg  child  (30 
g)  by  a  safety  factor  of  10.  This  safety 
factor  is  needed  because  less  than  the 
"lethal"  dose  can  produce  serious  toxic 
effects,  or  even  death  from 
hypoglycemia  or  other  secondary 
effects.  Three  grams  of  absolute  ethanol 
are  present  in  approximately  2.6  ounces 
of  mouthwash  with  5  percent  ethanol. 

Regulating  at  the  level  requested  by 
the  petitioners  (more  than  5  percent 
ethanol)  may  not  sufficiently  protect 
children.  This  is  because  relatively 
small  amounts  of  mouthwash  at  a  level 
of  5  percent  or  somewhat  below  would 
exceed  the  3  g  limit  that  the 
Commission  has  preliminarily 
determined  is  needed  to  protect 
children. 

D.  Statutory  Considerations 

1 .  Hazard  to  Children 

As  noted  above,  the  toxicity  data 
concerning  children's  ingestion  of 
ethanol-containing  mouthwash 
demonstrate  that  the  amount  of  ethanol 
in  available  mouthwash  preparations  is 
sufficient  to  cause  serious  illness  and 
injury  to  children.  These  mouthwash 
preparations  are  readily  available  to 
children.  Even  if  the  manufacturers  of 
these  mouthwashes  that  are  members  of 
the  NOMA  and  CFTA  will  voluntarily 
use  CR  packaging  for  their  products,  the 
Commission  concludes  that  a  regulation 
is  needed  to  ensure  that  products 
subject  to  the  regulation  will  be  placed 
in  CR  packaging  by  all  mouthwash 
packagers.  In  addition,  the  regulation 
will  enable  the  Commission  to  enforce 


the  CR  packaging  requirement  and 
ensure  that  effective  CR  packaging  is 
used. 

Pursuant  to  section  3(a)  of  the  PPPA, 
15  U.S.C.  1472(a).  the  Commission  finds 
preliminarily  that  the  degree  and  nature 
of  the  hazard  to  children  from  ingesting 
ethanol-containing  mouthwashes  is 
such  that  special  packaging  is  required 
to  protect  children  from  serious  illness. 
The  Commission  bases  this  preliminary 
finding  on  the  toxic  nature  of  such 
mouthwashes,  described  above,  and  the 
accessibility  of  such  preparations  to 
children  in  the  home. 

2.  Technical  Feasibility,  Practicabilitv, 
and  Appropriateness 

In  issuing  a  standard  for  special 
packaging  under  the  PPPA.  the 
Commission  is  required  by  section 
3(a)(2)  of  the  PPPA.  15  U.S.C. 
1472(a)(2).  to  find  that  the  special 
packaging  is  "technically  feasible, 
practicable,  and  appropriate."  Technical 
feasibility  exists  when  technology  exists 
or  readily  can  be  developed  and 
implemented  by  the  effective  date  to 
produce  packaging  that  conforms  to  the 
standards.  Practicability  means  that 
special  packaging  complying  with  the 
standards  can  utilize  modem  mass 
production  and  assembly  line 
techniques.  Appropriateness  exists 
when  packaging  complying  with  the 
standards  will  adequately  protect  the 
integrity  of  the  substance  and  not 
interfere  with  the  intended  storage  or 
use. 

CR  packages  are  mass  produced  for 
products  that  contain  ethanol  and  have 
similar  properties  to  mouthwashes.  Two 
industry  groups  have  indicated  that 
their  members  can  have  CR  packages  for 
one  size  of  their  mouthwashes  by 
August  31.  1994.  with  their  entire  lines 
converted  by  May  1.  1995.  In  addition, 
one  major  manufacturer  of  mouthwash 
has  introduced  a  popular  size  of  its 
product  in  packaging  that  is  not  only 
child  resistant,  but  is  easier  for  adult 
consumers  (and  especially  older  adults) 
to  open.  Therefore,  the  Commission 
preliminarily  concludes  that  CR 
packaging  for  mouthwashes  is 
technically  feasible,  practicable,  and 
appropriate. 

3.  Other  Considerations 

In  establishing  a  special  packaging 
standard,  section  3(b)  of  the  PPPA,  15 
U.S.C.  1472(b),  requires  the  Commission 
to  consider  the  following: 

a.  The  reasonableness  of  the  standard; 

b.  Available  sc  ientific.  medical,  and 
engineering  data  concerning  special 
packaging  and  concerning  childhood 
accidental  ingestions,  illness,  and  injury 
caused  by  household  substances; 
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c.  The  manufactarifig  practices  of 
industries  affected  by  the  PFPA;  and 

d  The  nature  and  use  of  the 
household  substance.  15  U.S.C.  1472(b). 

These  items  have  been  considered 
with  resppc*  to  the  various 
determinations  made  in  this  notice. 

E.  Effective  Date 

The  PPPA  provides  liiat  no  n"gu!ation 
shall  take  effect  sooner  than  130  days  or 
letter  than  one  year  from  the  date  such 
regulation  is  issued,  e.xcept  that,  for 
good  cause,  the  Commission  may 
establish  an  earlier  effective  date  if  it 
dtiermines  an  earlier  date  to  be  in  the 
public  interest.  15  U.S.C.  1471n. 

Because  of  their  voluntary  program, 
mt-mbers  of  the  NDMy\  and  the  CFTA 
are  already  implementing  assembly  line 
and  mass  production  techniques  to 
packcige  clhanol-contaiiiing 
m.cuthwashes  with  CR  packages.  These 
groups  have  indicated  that  their 
program  will  be  fully  implemented  by 
May  1, 1995,  and  will  involve  at  least 
95  percent  of  the  industry's  sales. 
Fu.-thormore,  these  groups  have 
indicated  that  each  of  their  members 
will  have  at  least  one  size  of  product  in 
CR  packaging  by  August  31, 1994.  Thus, 
it  appears  that  the  manufacturers  will  be 
phasing  in  CR  packaging  over  various 
product  sizes. 

Therefore,  it  appears  that  as  the  end 
cf  the  industr>''s  phase-in  period 
approaches,  there  will  be  a  relatively 
smill  portion  of  production  that  would 
not  be  in  CR  packaging.  At  least  one 
major  m.anufacturcr  has  already  started 
using  CR  packaging  on  what  repo.-tedly 
is  a  major  portion  of  its  production.  The 
ror:..'nission  concludes  that  even  the 
few  packagers  of  mouthwash  products 
containing  3  grfims  or  more  of  cllianol 
thst  arc  not  participating  in  the 
voluntary  program  should  be  able  to 
implement  CR  packaging  for  their 
products  by  6  months  after  the  issuance 
cf  a  final  rul?,  orby  May  1, 1995, 
whichever  is  sooner,  without  serious 
odverse  economic  effects.  Any 
packagers  that  did  not  have  th^i: 
ajbcmbly  lines  for  CR  packaging  fi'Iiy 
operational  by  that  time  couid  obt.iin 
appropriate  packaging  on  an  ir.tt  .am 
b?.;ii  from  contract  packers. 

Accordingly,  the  final  rule  ii 
proi^-ised  to  become  effcclivo  160  days 
attf^r  issuance  of  a  final  rjle,  or  ^!ay  1, 
15G5,  whichever  is  sooiut,  a?  t-n  ali 
products  subject  to  tlie  rule  that  are 
p£ck.'.;f;d  on  or  after  that  date.  It  is 
possible,  therefore,  that  tiie  effective 
date  will  be  less  than  160  days  aft.r 
issuance  of  the  final  rule.  The 
Commission  Finds  that  there  is  good 
cause  for  preliminarily  determining  that 
an  effective  date  of  less  than  180  days 


is  in  the  public  interest.  This 
determination  is  based  on  (l)  the 
desirability  of  having  CR  pack:;ging  for 
this  product  on  the  market  as  soon  as 
practicable  in  order  to  reduce  the  risk  of 
ethanol  poisonings  to  children  from  a 
widely  distributwl  product  and  (2)  the 
fact  that,  under  the  industry's  voluntary 
program.,  at  least  95  percent  of  tlie 
industry  will  be  in  compliance  by  Miv 
1,1995. 

F.  Regulator)'  Flexibility  Act 
CertiBcation 

When  an  agency  undertakes  a 
rulemaking  proceeding,  the  Regulator)* 
Fle.\ibiUty  Act,  5  U.S.C.  6C1  et  seq., 
generally  requires  the  agency  to  prepare 
proposed  and  final  regulatory  flexibility 
analyses  describing  the  impact  of  the 
rule  on  small  businesses  and  other  small 
entities.  The  purpose  of  the  Regulatory 
Flexibility  Act,  as  stated  in  section  2(b) 
(5  U.S.C.  602  note),  is  to  require 
agencies,  consistent  w  ilh  their 
objectives,  to  fit  the  requirements  of 
regulations  to  the  scale  of  the 
businesses,  organizations,  and 
governmental  jurisdictions  subject  to 
the  regulations.  Section  605  of  the  Act 
pro\'ides  that  an  agency  is  not  required 
to  prepare  a  regulatory  Rexibility 
analysis  if  the  head  of  an  agency 
certifies  that  the  rale  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  cf  small  entities. 

The  Conr.mission's  Directorate  for 
Economics  has  prepared  a  preliminary 
economic  assessment  of  a  rule  to  require 
special  packaging  for  mouthwash 
preparations  with  3  g  or  more  of  ethanol 
in  a  single  package.  Based  on  this 
.ipsensment,  the  Commission  concludes 
that  such  a  requirement  would  not  have 
a  significant  impact  on  a  substantial 
number  of  sm.all  businesses  or  other 
small  entities  because  of  the  widespread 
acceptan-'-e  of  the  voluntarj'  CR 
packaging  program.  CR  packaging  for 
mouthwash  prcparatio'is  is  readily 
available  at  an  incremental  cost  of  ore- 
half  to  two  cents  per  closure,  and  tlie 
PPPA  permits  minufacturcrs  to  market 
preparations  in  ona  non-CR  size.  The 
relatively  low  costs  of  CR  pack-igos 
shciild  not  be  a  burden  to  current  small 
business  manufacturers  or  an  entrj- 
burden  for  future  marketers. 
Manufacturers  would  be  given  enough 
time  to  use  up  existi.-g  suppli'.'S  cf  non- 
CR  packgges  and  to  obtain  suitable  CR 
packaging  and  incorporate  its  use  into 
their  packaging  Uncs. 

Accordingly,  for  the  reasoni  given 
above,  the  CommiSviicr.  preli.T.inarily 
concludes  that  tiie  nde  to  require 
special  packaging  for  mouthwashes 
containing  3  g  or  more  of  ethanol  would 
not  have  any  significant  economic  effect 


on  a  substantial  number  of  smell 
entities. 

G.  Environmental  Considerations 

Pursuant  to  the  National 
Environmental  Policy  Act,  and  in 
acco.rdance  with  the  Council  on 
Environmental  Quality  regulation-i  and 
CPSC  procedures  for  environmental 
review,  the  Commission  has  assessed 
the  possible  enviroiunentai  effects 
associated  with  the  proposed  Poison 
Prevention  Packaging  Act  (PPPA) 
packaging  requirements  for  e'hanol- 
containing  products. 

The  Commission's  regulations  at  16 
CFR  1G21. 5(c)(3)  state  that  rales 
requiring  special  packaging  for 
consu.mer  products  normally  have  little 
or  no  potential  for  affecting  tiie  human 
environment.  Prelimin.ary  analysis  of 
the  potential  impact  of  this  proposed 
rule  indicates  that  CR  packages  for 
certain  mouthwash  preparations  v.'ould 
have  no  significant  effects  on  the 
envircnjntient.  This  is  because  the  rale 
will  net  significantly  increase  the 
numiber  cf  CR  packages  in  use  and,  in 
any  event,  the  manufacture,  use,  and 
potential  disposal  of  the  CR  packages 
present  the  same  potential 
environmental  effects  as  do  the 
currently  used  packages. 

Therefore,  because  the  proposed  rule 
would  have  no  adverse  effect  on  tiie 
environm.ent,  neither  an  enviroiunentai 
assessment  nor  an  environmental 
impact  statement  is  required. 

List  of  SubjecU  in  16  CFR  Part  1700 

Consum.er  protection.  Drugs,  Infants 
and  children.  Packaging  and  containers. 
Poison  prevention.  Toxic  substances. 

For  the  reasons  gix'en  ebove.  the 
Com.mission  am.ends  16  CFR  part  1700 
as  follows: 

PART  1700— I  AMENDED! 

1.  The  autliority  citition  for  pa-t  170G 
continues  to  read  as  follows: 

Authority:  Pub.  L.  9:-60i.  sees.  1-9,  84 
S:at.  -1670-74, 15  U.S.C  l<ri-76.  Sees 
1700  1  and  1700,14  a'.jo  issued  under  Pub  L. 
92-573,  sec.  20{i.],  B8  S<at.  1231.  15  U.S.C. 
Z079(a) 

2.  Section  1700.14  is  famendt-d  by 
adding  new  paragraph  la)(22)  and 
republishing  the  introductiTy  text  of 
paragraph  (aj  to  read  as  follows: 

§  1700.14    Substances  requiring  special 
packaging. 

(a)  Substances.  The  Ccmjnission  has 
determined  that  the  degree  or  nature  of 
the  hazard  to  children  in  the  availability 
of  the  following  substances,  by  reason  of 
their  packaging,  is  such  that  special 
packaging  is  required  to  protect  children 
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from  serious  personal  injury  or  serious 
illness  resulting  from  handling,  using, 
or  ingesting  such  substances,  and  the 
special  packaging  herein  required  is 
tochnically  feasible,  practicable,  and 
appropriate  for  these  substances: 
*        «        •        *        • 

(22)  Mouthwash.  Mouthwash 
prt'paralions  for  human  use  and 
c  ontaining  3  g  or  more  of  ethanol  in  a 
single  package  (i.e.,  retail  unit)  shall  bo 
packaged  in  accordance  with  the 
provisions  of  §  1700.15  (a),  (b).  aiid  (c). 

Dated:  May  5, 1994. 

Sadye  E.  Diinn, 

Secretary,  Consumer  Product  Safety 
Ccmmission. 

Li  sjt  of  Relevant  Documents 

(Note.  This  list  of  relevant  documents  will 
n(i^  be  printed  in  the  Code  of  Federal 
R(4ulutions.) 

f.  Briefing  Memorandum  with  attached 
brifefing  package,  September  30,  1993. 

a.  Memorandum  from  Jacqueline  Ferrante, 
Ph.D.,  HSPS,  to  James  F.  Hoebel.  Acting 
Associate  Executive  Director  for  Health 
Sciences,  "Recommendation  for  the  level  of 
regulation  of  mouthwash  with  ethanol", 
January  10.  1994. 

3.  Memorandum  from  Terry  Kissinger, 
Ph.D.,  EPHA,  to  Jacqueline  Ferrante.  Ph.D., 
HSPS,  "Injury  Data  Related  to  the  Toxicity  of 
Ethanol-containing  Mouthwash",  January  31, 
1994. 

4.  Memorandum  from  Marcia  P.  Robins, 
ECSS,  to  Jacqueline  Ferrante.  Ph.D.,  HSPS, 
"Preliminary  Assessment  of  Economic  and 
Environmental  Effects  of  a  Proposal  to 
Require  CR  Packaging  for  Mouthwash 
Containing  Ethanol",  February  24.  1094. 

5.  Memorandum  from  Charles  Wilbur, 
HSPS,  to  Jacqueline  Ferrante,  Ph.D.,  HSPS, 
"Technical  Feasibility,  Practicability,  and 
Appropriateness  Determination  for  the 
Proposal  to  Require  CR  Packaging  for 
Mputhwash  Preparations  Containing 
Etianol",  February  24,  1994. 

6.  Meino.-^ndum  from  Marcia  P.  Robins, 
ECSS,  to  Ronald  L.  Medford.  EXHR. 
"Economic  Effects  of  an  Earlier  Effective  Date 
focCR  Packaging  of  Mouthwash  Preparations 
Containing  Ethanol,"  April  6,  1994. 

7.  Briefing  memorandum  from  Jacqueline 
N.  Ferrante.  Ph.D..  HSPS,  to  the  Commission, 
"Proposed  Special  Packaging  Standard  for 
Mouthwash  Products  with  Ethanol, '  with 
Tabs  A-E,  April  11,  1994. 

9.  NDMA/CTFA  Joint  Vciuntary  Program 
on  Child  Resistant  Packaging  for  Alcohol 
Containing  Mouthwashes  (Revised). 

9.  Memorandum  from  Jacqueline  F'errante, 
Ph.D.,  HSPS,  to  the  Commission.  "Revised 
industry  voluntary  program  for  child- 
resistant  packaging  of  mouthwashes  with 
ethanol,"  April  20,  1994. 

iO.  Memorandum  from  Harleigh  Ewell, 
GCRA.  to  the  Commission,  transmitting  a 
revised  Federal  Register  notice,  April  20, 
1994. 

|FR  Doc.  94-11306  Filed  5-10-94;  8:45  ami 
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DEPARTMErfT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 
Pocket  No.  S-775] 
RIN  No.  1218-AA65 

Safety  Standards  for  Steel  Erection 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHAJ,  U.S. 
Department  of  Labor. 
ACTION:  Notice  of  establishment  of 
Negotiated  Rulemaking  Committee. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
announcing  its  decision  to  establish  a 
Steel  Erection  Negotiated  Rulemaking 
Advisory  Com.mittee  under  the 
Negotiated  Rulemaking  Act  (NRA)  and 
the  Federal  Advisory  Ckimmittee  Act 
(FACA). 

DATES:  The  Charter  will  be  fded  on  May 
27,  1994. 

ADDRESSES:  Any  written  comments  in 
response  to  this  notice  should  be  sent, 
in  quadruplicate,  to  the  following 
address:  Docket  Office,  Docket  S-775, 
room  N-2625,  200  Constitution  Ave., 
WV.,  Washington,  CK:  20210;  Telephone 
(202) 219-7894. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  F.  Foster.  OSHA,  U.S.  Department 
of  Labor,  Office  of  Information  and 
Consumer  Affairs,  room  N-3647,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210;  Telephone:  (202)  219-8151. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Federal  Advisory 
Committee  Act  (Title  5  U.S.C.  App.  I), 
section  3  of  the  Negotiated  Rulemaking 
Act  of  1990,  Title  5  U.S.C.  561  et  seq. 
and  after  consultation  with  the  General 
Services  Administration  (GSA),  the 
Secretary  of  Labor  has  detennined  that 
the  establishment  of  the  Steel  Erection 
Negotiated  Rulemaking  Advisory 
Committee  is  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Department  by 
the  Occupational  Safety  and  Health  Act 
(29  U.S.C.  651  et  seq.). 

The  Committee  will  function  as  an 
integral  part  of  the  Department's 
rulemaking  on  revising  safety  standards 
for  steel  erection.  It  will  attempt,  via 
face-to- face  negotiations,  to  reach 
consensus  on  the  coverage  and  the 
substance  of  these  rules,  which  can  be 
used  as  the  basis  of  a  Notice  of  Proposed 
Rulemaking.  The  Committee  is 
responsible  for  identifying  the  key 
issues,  gauging  their  importance, 
analyzing  the  information  necessary  to 
resolve  the  issues,  arriving  at  a 


consensus,  and  submitting  to  the 
Secretary  of  Labor  the  proposed 
regulatory  text  and  supporting  rationale 
and  documentation  for  an  occupational 
safety  standard  governing  worker  safety 
during  steel  erection. 

Meetings  shall  be  held,  as  necessary, 
at  the  discretion  of  the  Chairperson, 
however,  no  fewer  than  six  meetings 
shall  be  held.  The  Committee  will 
terminate  two  years  from  the  date  of  this 
Charter  or  until  the  promulgation  of  the 
final  standard,  whichever  is  later. 

The  Committee  is  composed  of  no 
more  than  25  members  including  a 
facilitator,  appointed  by  the  Secretary  of 
Labor,  unless  the  Secretary  of  Labor 
determines  that  a  greater  number  of 
members  is  necessary  for  the 
functioning  of  the  Committee  or  to 
achieve  balanced  membership.  Members 
may  represent  the  following  interests  in 
appropriate  balance:  Architectural, 
design,  and  engineering  firms; 
developers,  property  owners  and 
general  contractors;  erection  contractors 
using  steel;  fabricators  of  structural  steel 
products;  insurance  organizations  and 
public  interest  groups;  labor 
organizations  representing  employees 
who  perform  erection  work; 
manufacturers  and  suppliers  of  fall 
protection  safety  equipment; 
manufacturers  and  suppliers  of 
structural  members  and  pre-engineered 
components;  and  government  entities. 

The  Committee  will  report  to  the 
Assistant  Secretary  for  Occupational 
Safety  and  Health.  It  will  function  solely 
as  an  advisory  body  and  in  compliance 
with  the  provisions  of  the  FACA  and  the 
NRA.  Its  Charter  will  be  filed  under  the 
FACA  fifteen  (15)  days  from  the  date  of 
this  publication. 

interested  persons  are  invited  to 
submit  comments  regarding  the 
establishment  of  the  Steel  Erection"" — ^- 
Nogotiated  Rulemaking  Advisory 
Committee.  Any  written  comments  in 
response  to  this  notice  should  be  sent, 
in  quadruplicate,  to  the  following 
address:  Dor.ket  Office,  Docket  S-775. 
room  N-2625,  200  Constitution  Ave., 
NW.,  Washington,  DC  20210;  Telephone 
(202) 219-7894. 

Signed  at  Washington.  DC,  this  5th  day  of 
May  1994. 

Robert  B.  Reich. 

Secretary  of  Labor. 

|FR  Doc.  94-11391  Filed  5-10-94;  8:45  ami 
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DEPARTMEFfT  OF  TRANSPORTATION 

Maritime  Administration 

46  CFR  Part  381 
[Docket  No.  R-1 53] 
RIN2133-AB13 

Cargo  Preference — U.S.-Flag  Vessels; 
Available  U.S.-Flag  Commercial 
Vessels 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  amendment  to 
the  cargo  preference  regulations  of  the 
Maritime  Administration  (MARAD) 
states  that  the  requirement  for  the 
carriage  of  preference  cargoes  on 
privately-owned  "available"  U.S.-flag 
commercial  vessels  would  be  satisfied, 
during  a  one-season  trial  period,  by 
U.S.-flag  commercial  vessels  calling  at  a 
Canadian  transshipment  terminal 
outside  the  St.  LawTence  Seaway,  to 
load  bulk  agricultural  commodity 
cargoes  subject  to  the  cargo  preference 
laws  that  are  transshipped  from  U.S. 
ports  on  the  Great  Lakes  by  U.S.-flag  or 
foreign-flag  vessels;  and  determinations 
of  "fair  and  reasonable  rates  for  United 
States  commercial  vessels"  would 
include  through  bills  of  lading  for  such 
available  U.S.-flag  commercial  vessels. 
This  amendment  would  allow  Great 
Lakes  ports  to  compete  for  agricultural 
commodity  preference  cargoes. 
DATES:  Comments  on  the  one-season 
trial  period  for  this  rule  must  be 
received  on  or  before  May  31, 1994, 
while  comments  on  a  permanent  rule  or 
a  rule  of  greater  duration  than  the  one- 
season  trial  period  must  be  received  July 
11, 1994. 

ADDRESSES:  Send  an  original  and  two 
copies  of  commrnts  to  the  Secretary-. 
Maritime  Admiiiistratior..  room  7300. 
•leO  7th  St.,  S\V..  Washington  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
E.  Graykowski,  Deputy  Maritime 
AoTiinistrator  for  hilaud  \V:iter*vays  and 
GiiKit  Lai.es.  Maritirp.'j  Administration, 
W-ishington,  DC,  ICtSS'J.  Telephone 
(202)366-1.^18. 

SUPPLE.VENTAflY  IH.'^Or^.MATION:  United 
States  law  rpquir>"^5  tlsat  at  least  50 
pnrcent  of  cargo  "in;po!led"  by  Federal 
programs  (preference  cargoes),  and 
trar.?ported  by  pea,  be  carried  on 
pnvatcly-owTied  United  States-flag 
commercial  vessels,  to  the  extent  that 
such  vessels  are  available  at  fair  and 


reasonable  rates.  See  sections  901  (b) 
(the  "Cargo  Preference  Act")  and  901b, 
Merchant  Marine  Act,  1936,  as  amended 
("the  Act"),  46  App.  U.S.C.  1241(b)  and 
1241f.  The  Secretary  of  Transportation 
is  desirous  of  administering  that 
program  so  that  all  ports  and  port  ranges 
may  participate.  As  discussed  below,  to 
achieve  these  objectives,  MARAD  is 
proposing  to  amend  its  cargo  preference 
regulations  to  allow  Great  Lakes  ports  to 
compete  for  agricultural  commodity 
preference  cargoes  for  a  one-season  trial 
period,  corresponding  to  the  Great  Lakes 
shipping  season  when  the  St.  LaviTence 
Seaway  system  is  in  use. 

For  a  number  of  reasons.  United 
States-flag  commercial  vessels  in  foreign 
commerce  do  not  serve  the  Great  Lakes. 
Consequently,  cargoes  subject  to  cargo 
preference  are  not  loaded  at  Great  Lakes 
ports,  resulting  in  significantly  less 
cargo  for  these  ports  in  comparison  with 
ports  on  other  United  States  coasts. 
MARAD  proposes  to  permit  cargoes  to 
be  counted  toward  the  preference 
requirements  if  they  are  loaded  at  Great 
Lakes  ports  for  the  trip  along  the  St. 
Lawrence  Seaway  and  then  transferred 
to  United  States-flag  vessels  for  the 
ocean  portion  of  their  carriage.  The 
registry  ("flag")  of  the  vessel  loading  the 
cargo  on  the  Great  Lakes  and  carrying  it 
through  the  Seaway  would  not  be 
relevant.  This  rule  would  be  in  effect 
during  a  trial  period  corresponding  to 
the  current  Great  Lakes  shipping  season. 

MARAD  has  issued  a  regulation 
governing  compliance  with  cargo 
preference  requirements  by  shipper 
agencies,  which  is  published  at  46  CFR 
381.8.  This  proposed  rule  would  add  a 
new  section  381.9  to  MARAD's  cargo 
preference  regulations.  It  would  state 
that;  (1)  For  a  one-season  trial  period, 
the  requirement  for  "available"  U.S. -flag 
commercial  vessels  under  the  Act 
would  be  sati;fi<3d  by  U.S.-flag 
commortiai  vt^ssels  calling  at  a 
■  Canadian  transshipment  terminal 
outside  the  St.  Lp.wrence  Seaway  to 
carry  bulk  as;ricuitural  commodity 
cargoes  subject  to  the  cargo  preferonce 
laws,  transshipped  from  U.S.  ports  on 
the  Great  Lakes  by  U.S.-flag  or  foreign- 
flag  vussrls;  a.-id  (2)  dt?tt:rminations  of 
"fair  ajid  reasonable  rates  for  United 
States  ccnirr.cTciji  vessels"  under 
section  90i(b)  would  include  through  ' 
bills  of  lading  fo."-  .such  available  U.S.- 
flag  vessels.  Such  cc^mbination  foreign/ 
U.S.-flag  voyages  would  not  be  allowed 
if.  in  the  future,  all-U.S.-flag  carriage,  at 
fair  and  reasonable  rates  for  U.S.-flag 
commercial  vessel  service,  becomes 


available  to  load  bulk  agricultural 
commodities  at  U.S.  Great  Lakes  ports. 

Based  on  experience  during  the  trial 
period,  and  after  reviewing  comments 
on  this  rulemaking,  MARAD  will 
consider  whether  to  make  this  rule 
permanent,  or  extend  it  for  a  period  of 
time  longer  than  the  one-season  trial 
period. 

The  need  for  this  rulemaking  arises 
due  to  changing  shipping  conditions 
affecting  U.S.-flag  vessels  operating  in 
the  Great  Lakes,  resulting  in  the  absence 
of  all-U.S.-flag  vessel  availability  for  the 
carriage  of  cargo  between  U.S.  Great 
Lakes  ports  and  foreign  countries. 

We  do  not  believe  that  this  proposal 
is  precluded  by  any  rulings  of  the 
Comptroller  General.  Specifically,  in 
1960,  the  Comptroller  General  examined 
a  practice  involving  shipment  of 
preference  cargoes  from  U.S.  Great 
Lakes  ports  to  Canadian  St.  Lawrence 
River  ports  on  foreign-flag  vessels  for 
"topping  off  U.S.-flag  ocean-going 
vessels  which  had  partially  loaded  at 
U.S.  Great  Lakes  ports.  No.  B-140872. 
39  Comp.  Gen.  758  {I960).  The 
Comptroller  General's  opinion  found  no 
basis  to  criticize  a  regulation  of  the 
Department  of  Agriculture  holding  that 
50  percent  of  the  cargo  '  moving 
between  the  U.S.  Great  Lakes  ports  and 
Canadian  St.  Lawrence  River  ports  must 
move  on  U.S.-flag  vessels.  It  should  be 
noted  that  at  that  time  there  was  some 
all-U.S.-flag  service  to  U.S.  Great  Lakes 
ports. 

Dramatic  changes  in  shipping 
conditions  have  occurred  since  1960, 
including  the  disappearance  of  any  all- 
U.S.-flag  commercial  ocean-going 
service  to  foreign  countries  from  U.S. 
Great  Lakes  ports.  The  static 
configuration  of  the  St.  Lawrence 
Seaway  system  and  the  evolvi;:?,  greater 
size  of  commeicial  vessels  is  nr.c 
.significant  shipping  chant^e.  Li  I'JGO,  ilie 
average  U.S.-flag  general  can^o  vessel 
had  a  deadweight  tonnage  oi  10,970: 
while  in  1993,  the  average  U.S.-flag 
genenil  ciirgo  vessel  had  a  deadweight 
toiuiage  of  17,-iGi.^  In  addition,  the 
average  size  of  U.S.-flag  vesfels  used  for 
the  carnage  of  bulk  agricultural  product 
carg'^ios  has  incroo.sod  grC'^tly  during  the 
past  ten  years. 

The  following  table  sliows  the  total 
amounts  of  bulk  agricultural  product 
preference  r^rgo  moving  out  of  the  Great 
Lakes,  and  the  amounts  moving  on  U.S.-. 
flag  vessels  out  of  the  Great  Lakes, 
during  the  years  1986-1993. 


I  The  Comptroller  General's  1960  decision 
predated  the  75  percent  requirement  instituted  by 
the  Food  Security  Act  of  1985. 


-  Source:  Meritime  Administration,  OfTice  of 
Trade  Analysis  and  insurance. 
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USDA  Export  Program  Cargoes  Emanating  from  the  Great  Ukes  Subject  to  Cargo  Preference 

(In  metric  tons] 


Calendar  year 


■  986  .... 

1987  

1988  

1989  

1990  

1991  

1992  

1993  


Amefican 


10.518 

6,989 

97.581 

119.271 


36.000 


Source:  Department  of  Agricjtture,  Kansas  City  Commodity  Otfice,  Export  Operations  Division 


Foreign 


225,708 

251.252 

124,360 

79,756 

26,405 
14,505 
10,004 


Total 


236,226 
258.246 
221,941 
199,037 

25,405 
14^5 
46,004 


Percent 
U.S. 


4.5 

27 

44.0 

59.9 


73.3 


For  the  period  1986  through  1993. 
[  )tal  USDA  controlled  agricultural 
xport  tonnage  from  the  Great  Lakes  was 
,002,364  metric  tons.  The  total  tomiage 
irried  by  U.S. -flag  vessels  was  270,359 
etric  tons,  or  27  percent.  However, 
little  preference  cargo  has  moved  on 
U-S.-flag  vessels  out  of  the  Great  Lakes 
felnce  1989.  with  the  exception  of  the 
MORMACSKY  trial  in  1993.  discussed 
below.  At  present,  the  Great  Lakes 
iimply  do  not  have  any  all-U.S.-flag 
yccan  freight  capability  for  carriage  of 
Mulk  preference  cargo.  In  contrast,  the 
ital  non-liner  export  nationwide  of 
JSDA  and  AID  agricultural  assistance 
•rogram  cargo  subject  to  cargo 
Inference  in  the  1992-3  cargo 
Reference  year  (the  latest  program  year 
for  which  figures  are  available) 
amounted  to  6.297.015  metric  tons,  of 
which  4.923,244  mt.  or  78.2  percent  was 
ti-unsported  on  U.S.-flag  vessels. 
(jSource:  Maritime  Administration  data 
l>ase.) 

The  disappearance  of  goveniment- 
inipelled  cargo  flowing  from  the  Great 
lUkes  coincides  with  the  expiration  of 
the  Great  Lakes  "set  aside."  Under  the 
Food  Security  Act  of  1985,  Public  Law 
9^193,  codified  at  46  App.  U.S.G. 
1241f(c)(2),  a  certain  minimum  amount 
of  government-impelled  cargo  was 
required  to  be  allocated  to  Great  Lakes 
ports  during  calendar  years  1986, 1987, 
lj983  and  1089.  That  "set-aside"  expired 
ih  1989,  and  was  not  renewed  by  the 
Congress. 

The  1993  results  reP.ect  a  unique 
movement  out  of  the  Great  Lakes 
involving  a  U.S.-flag  mother  ship  and 
two  U.S.-flag  feeder  vessels.  Two  U.S.- 
flag  lake  bulk  carriers,  the  J.  L. 
MAUTHE  and  the  AMERICAN 
MARINER,  served  as  feeders  bringing 
wheat  from  a  U.S.  Great  Lakes  port  to 
a  Canadian  transshipment  point  where 
the  MORMACSKY.  a  U.S.-flag  ocean 
going  vessel,  loaded  the  cargo  destined 
to  Russia.  All  the  vessels  were  under  the 
control  of  U.S.-flag  carriers.  Reportedly, 
the  demonstration  was  possible  as  a 


result  of  commodity  prices  in  the 
Midwest  which  favored  the  Great  Lakes 
over  other  U.S.  ports.  However,  the 
MORMACSKY  experiment  has  not  been 
duplicated.  The  high  cost  of  U.S.-flag 
feeder  carriage  involved  in  such 
transship.ment  would  normally  allow 
future  transshipment  only  if  foreign-flag 
vessels  brought  the  cargo  to  the 
Canadian  transshipment  point  .and 
resulted  in  the  lowest  landed  cost. 
This  rule  would  not  establish  a 
preference  or  set  aside  for  the  Great 
Lakes.  Availability  of  U.S.-flag  service 
would  continue  to  be  determined  on  a 
national  basis.  The  amount  of  cargo 
reserved  for  U.S.-flag  vessels  overall 
would  not  decrease  because  the  cargo  to 
be  moved  on  foreign-flag  feeder  vessels 
to  Canadian  tran.sshipment  points 
would  not  be  "subtracted  out"  from  the 
75  percent  of  cargoes  reserved  for  U.S.- 
flag  carriage. 

This  proposed  rule  recognizes  the 
operational  limitations  of  the  St. 
Lawrence  Seaway  and  makes  it  possible 
for  U.S.  ports  situated  on  the  Great 
Lakes  to  compete  with  ports  located  on 
the  other  coastal  ranges  of  the  United 
States  for  the  shipment  of  bulk 
agricultural  product  cargoes.  It  would 
not  guarantee  that  cargoes  will  move 
tlirough  Great  Lakes  ports,  but  would 
only  allow  the  Great  Lakes  ports  an 
opportimity  to  compete  for  sue  h 
ca.'-goes.  Movements  out  of  the  Great 
Lakes  would  still  be  required  to  be  cost 
competitive  v/ith  U.S.-flag  ser\'ice  from 
the  other  coastal  ranges  in  order  to 
attract  cargoes. 

This  proposed  rule  would  not 
interfere  with  the  concept  of  "lowest 
landed  cost"  contained  in  the 
regulations  of  the  Commodity  Credit 
Corporation  (CCC),  a  unit  of  the 
Department  of  Agriculture  responsible 
for  obtaining  agricultural  products  for 
shipment  under  various  foreign  aid 
programs.  The  CCC  regulations,  at  7 
CFR  1496.5,  provide  that  the  lowest 
combined  total  cost  of  the  commodity, 
plus  transportation  charges  to  the  port 


of  destination  calculated  on  the  basis  of 
U.S.-flag  rates  and  availability,  will 
prevail  with  regard  to  awarding 
contracts.  The  proposed  combined 
transportation  originating  at  Great  Lakes 
ports  would  compete  on  the  ba.sis  of 
lowest  landed  cost  with  U.S.-flag  vessel 
availability  from  the  other  port  ranges. 

As  for  determining  a  "fair  and 
reasonable"  rate  for  this  mixed  carriage, 
the  U.S.-flag  component  would  bo 
considered  under  the  existing 
regulations  at  46  CFR  part  382  or  part 
383,  as  appropriate,  with  the  cost  for  the 
foreign-flag  component  incorporated 
into  the  U.S.-flag  component  in  the 
same  way  as  the  cost  cf  foreign- flag 
vessels  used  in  lightening  operations  in 
the  recipient  country's  territorial  waters. 

Rulemaking  Analyses  and  Notices 

This  rulemaking  has  been  re\-iewed 
under  Executive  Order  128G6  and 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  It  is  not 
considered  to  be  an  economically 
significant  regulator}'  action  under 
section  3(f)  of  E.O.  12866,  since  it  has 
been  determined  that  it  is  not  likely  to 
result  in  a  rule  that  may  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  envirormient,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities.  Since  this 
nile  would  affect  other  Federal  agencies, 
is  of  great  interest  to  the  maritime 
industry,  and  has  been  determined  to  be 
a  significant  rule  under  the 
Depailment's  Regulatory  Policies  and 
Procedures,  it  is  considered  to  be  a 
significant  regulatory  action  under  E.O. 
12866.  The  abbreviated  time  for 
comment  on  the  one-season  trial  period 
is  necessitated  by  the  opening  of  the  St. 
Lawrence  Seaway  System  on  April  5, 
1994. 

MARAD  projects  that  this  rule  would 
allow  the  movement  of  up  to  250.000  to 
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300,000  metric  tons  of  agricultural 
commodities  Crom  Great  Lakes  ports, 
with  a  reduction  in  the  shipping  cost  to 
the  sponsoring  Federal  agencies  of  up  to 
$2  to  $3  per  metric  ton  ($500,000  to 
$900,000). 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

Federalism 

The  Maritime  Administration  has 
analyzed  this  rulemaking  in  accordance 
with  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  these  regulations  do 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Maritime-Administration  certifies 
that  this  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Environmental  Assessment 

The  Maritime  Administration  has 
considered  the  environmental  impact  of 
this  rulemaking  and  has  concluded  that 
an  environmental  impact  statement  is 
not  required  under  the  National 
Environmental  Policy  Act  of  1969. 


Paperwork  Reduction  Act 

This  rulemaking  contains  no  reporting 
requirement  that  is  subject  to  OMB 
approval  under  5  CFR  Part  1320, 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  46  CFR  Part  381. 

Freight,  Maritime  carriers. 
Accordingly.  MARAD  proposes  to 
amend  46  CFR  part  381  as  follows: 

PART  381— {AMENDED] 

1.  The  authority  citation  for  Part  381 
would  be  revised  to  read  as  follows: 

Authorit>-:  46  App.  U.S.C.  1114[b),  1122(d), 
and  1241;  49  CFR  1.66. 

2.  A  new  §  381.9  would  be  added  to 
read  as  follows: 

§381.9    Available  U.S.-flag  service  for 
1994. 

For  piu-poses  of  shipping  bulk 
agricultural  commodities  from  U.S. 
Great  Lakes  ports  during  the  1994 
shipping  season,  if  direct  U.S.-flag 
service,  at  fair  and  reasonable  rates,  is 
not  available  at  U.S.  ports  in  the  Great 
Lakes,  a  joint  service  involving  a 
foreign-flag  vessel(s)  carrying  cargo  no 
farther  than  a  Canadian  port(s)  on  the 
Gulf  of  St.  Lawrence,  with 
transshipment  via  a  U.S.-flag  privately 
owned  commercial  vessel  to  the 


ultimate  destination,  will  be  deemed  to 
comply  with  the  requirement  of 
"available"  commercial  U.S.-flag  service 
under  the  Cargo  Preference  Act  of  1954. 
Shipper  agencies  considering  bids 
resulting  in  the  lowest  landed  cost  of 
transportation  based  on  U.S.-flag  rates 
and  service  shall  include  within  the 
comparison  of  U.S.-flag  rates  and 
service,  for  shipments  originating  in 
U.S.  Great  Lakes  ports,  through  rates 
incorporating  a  foreign-flag  leg  from 
U.S.  Great  Lakes  ports  to  a  Canadian 
port  on  the  Gulf  of  St.  LawTence  and  a 
U.S.-flag  leg  for  the  remainder  of  the 
voyngc.  The  "fair  and  reasonable"  rate 
for  this  mixed  sor\ice  will  be 
determined  by  considering  the  U.S.-flag 
component  under  the  existing  regula- 
tions at  46  CFR  part         or  383, as 
appropriate,  and  inco, ^orating  the  cost 
for  the  foreign-flag  component  into  the 
U.S.-flag  "fair  and  reasonable"  rate  in 
the  same  way  as  the  cost  of  foreign-flag 
vessels  used  to  lighten  U.S.-flag  vessels 
in  the  recipient  country's  territorial 
waters. 

Dated:  May  4.  1994. 

By  order  of  (he  Maritime  Administrator. 
James  E.  Saari, 

Secretary;  Maritime  Administration. 
[PR  Doc.  94-11133  Filed  5-10-94;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Prichard  Project  Area,  Idaho 
Panhandle  National  Forests,  Shoshone 
County,  ID 

ACTION:  Notice  of  Availability  of  the 
Final  Environmental  Impact  Statement 
and  Record  of  Decision  for  proposed 
activities  in  the  Prichard  Project  Area. 


DATES:  The  appeal  period  on  this 
decision  ends  June  20,  1994. 
ADDRESSES:  Appeals  should  be 
addressed  to  Appeals  Deciding  Officer, 
RHgional  Forester.  David  F.  Jolly,  USDA 
Forest  Service.  Northern  Region,  200 
East  Broadway,  P.O.  Box  7669, 
Missoula.  MT  59867. 
FOB  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action, 
environmental  impact  statement  and  the 
Record  of  Decision  should  be  directed  to 
Don  Garringer,  Planning  Staff  Officer. 
Wallace  Ranger  District,  Idaho 
Panhandle  National  Forests,  P.O.  Box 
14.  Silverton,  ID  83867.  Phone:  (208) 
752-1221. 

SUMMARY:  Notice  is  hereby  given  that 
tha  Forest  Service  has  prepared  a  Final 
Environmental  Impact  Statement  (FEIS) 
and  signed  a  Record  of  Decision 
documenting  a  landscape-level 
approach  to  ecosystem  management  in 
the  Prichard  Project  Area.  The  area  is 
located  approximately  12  air  miles 
northeast  of  Wallace,  Idaho,  and  is 
approximately  29,700  acres  in  size. 

Public  participation  has  been  on  going 
throughout  the  project.  Comments 
received  during  the  comment  period 
have  been  addressed  by  appropriate 
specialists  in  an  appendix  located  in  the 
FEIS.  During  the  45  day  appeal  period 
comments  and  concerns  should  still  be 
addressed  to  the  planning  officer  for 
clarification. 

The  District  Ranger  is  the  responsible 
official  for  this  EIS.  and  has  made  the 
decision  to  implement  alternative  7.  a 


modification  of  the  preferred  alternative 
in  the  DEIS.  Rationale  for  this  decision 
can  be  found  in  the  Record  of  Decision. 
His  decision  was  based  upon  several 
factors:  Comments  and  responses  from 
the  public,  environmental  consequences 
discussed  in  the  FEIS,  and  applicable 
laws,  regulations,  and  policies. 

SUPPLEMENTARY  INFORMATION:  A  very 
specific  proposed  action  was  developed 
for  the  area,  and  included  timber 
harvest,  reforestation  activities  and 
watershed/fisheries  rehabilitation  as 
well  as  wildlife  improvements,  through 
implementation  of  timber  sales.  The 
scope  of  the  proposed  action  is  limited 
to  timber  harvesting,  reforestation, 
precommercial  thinning,  related  road 
construction,  road  removal, 
reconstruction  activities  and  stream 
channel  restoration  and  stabilization. 
During  development  of  the  proposed 
action  and  alternatives  to  the  proposed 
action,  emphasis  has  been  placed  on  the 
water  resource  needs  and  visual 
concerns  of  local  residents. 

Eight  alternatives  were  developed, 
including  a  No- Action  Alternative. 
Alternative  7  is  the  alternative  preferred 
by  the  Forest  Service.  Under  Alternative 
7.  the  harvest  of  green,  dead  and  dying 
timber  is  scheduled  for  implementation 
in  three  separate  but  related  projects. 
The  projects  would  produce  an 
estimated  10.5  million  board  feet  of 
timber  and  treat  25  timber  harvest  units. 
Harvest  methods  include,  commercial 
thin,  salvage,  group  selection  and  group 
shelterwood  using  helicopter  and  cable 
yarding.  In  this  proposal  1  mile  of  road 
will  be  constructed,  2.39  miles  will  be 
reconstructed  and  13.08  will  be 
reconditioned.  Road  removal  projects 
will  involve  the  treatment  of  new  road 
construction  and  existing  roads 
identified  in  the  road  management  plan 
as  not  being  needed  for  future 
management  needs.  With  the  removal  of 
roads  various  miles  of  stream  course 
will  also  undergo  restoration. 

Management  activities  would  be 
administered  by  the  Wallace  Ranger 
District  of  the  Idaho  Panhandle  National 
Forests  in  Shoshone  County,  Idaho.  This 
FEIS  will  tie  to  the  Forest  Plan 
(September  1987)  which  provides  the 
overall  guidance  (Goals.  Objectives. 
Standards  and  Guidelines,  and 
Management  Area  direction)  in 
achieving  the  desired  future  condition 
for  this  area. 
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Dated:  April  29, 1994. 
Steve  Willianu, 

District  Hanger.  Wallace  Ranger  District, 

Idaho  Panhandle  National  Forests. 

IFR  Doc.  94-1 1318  Filed  5-10-94:  8:45  am) 
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Packers  and  Stockyards 
Administration 

Proposed  Posting  of  Stockyards 

The  Packers  and  Stockyards 
Administration,  United  States 
Department  of  Agriculture,  has 
information  that  the  livestock  markets 
named  below  are  stockyards  as  defined 
in  section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202).  and 
should  be  made  subject  to  the 
provisions  of  the  Packers  and 
Stockyards  Act.  1921.  as  amended  (7 
U.S.C.  181  et  seq). 

LA-146    Cattleman's  Stockyard.  Inc.. 
Clarence,  Louisiana. 

NC-167    Foothills  Livestock  Auction. 
Inc..  Spindale.  North  Carolina. 

OH-160    Michigan  Livestock 

Exchange.  Columbus  Grove.  Ohio. 

TX-343    Clifton  Livestock  Commission 
Co.,  Inc.,  Clifton,  Texas. 

Pursuant  to  the  authority  under 
section  302  of  the  Packers  and 
Stockyards  Act,  notice  is  hereby  given 
that  it  is  proposed  to  designate  the 
stockyards  named  above  as  posted 
stockyards  subject  to  the  provisions  of 
said  Act. 

Any  person  who  wishes  to  submit 
written  data,  views  or  arguments 
concerning  the  proposed  designation 
may  do  so  by  filing  them  with  the 
Director,  Livestock  Marketing  Division, 
Packers  and  Stockyards  Administration, 
room  3408-South  Building,  US. 
Department  of  Agriculture,  Washington, 
DC  20250  by  May  20,  1994.  All  written 
submissions  made  pursuant  to  this 
notice  will  be  made  available  for  public 
inspection  in  the  office  of  the  Director 
of  the  Livestock  Marketing  Division 
during  normal  business  hours. 

Done  at  Washington.  DC.  this  5th  day  of 
May  1994. 

Tominy  Morris, 

Acting  Director,  Livestock  Marketing  Division. 
IFR  Doc.  94-1 1420  Filed  5-10-94;  8  45  ami 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Oklahoma  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Co.mniission  on 
Civil  Rights,  that  the  Oklahoma 
Advisory  Committee  to  the  Commi.-?sion 
will  hold  a  community  forum  on 
Wednesday.  June  1.  1994.  from  9  a.m. 
until  5  p.m.  at  the  Clarion  Hotel,  4345 
North  Lincoln  Boulevard  in  Oklahoma 
City  and  Thursday,  June  2,  1994,  from 
9  a.m.  until  5  p.m.  at  the  Doubletree 
Hotel  at  Warren  Place,  6110  South  Yale 
in  Tulsa.  The  purpose  of  the  community 
forum  is  to  obtain  information  on 
selected  education  and  employment 
issues  in  Oklahoma  as  they  affect 
minorities,  women,  and  persons  with 
disabilities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins.  Director  of  the 
Central  Regional  Office.  816-426-5253 
(TTY  816-426-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  May  3, 1994. 
Carol-Lee  Hurley, 

Chief.  Fegional  Programs  Coordination  Unit. 
IFK  Doc.  94-11463  Filed  5-10-94;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Public  Hearings  on  Section  232 
National  Security  Investigation  of 
Imports  of  Crude  Oil  and  Petroleum 
Products 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Notice  of  public  hearings. 

SUMMARY:  The  Bureau  of  Export 
Administration  (BXA)  is  holding  public 
hearings  on  the  investigation  that  the 
Department  of  Commerce  initiated,  on 
April  5, 1994,  to  determine  the  effects 
on  the  national  security  of  imports  of 
crude  oil  and  refined  petroleum 
products  under  section  232  of  the  Trade 
Expansion  Act  of  1962,  as  amended. 
This  notice  identifies  the  issues  on 
v^hich  the  Department  is  interested  in 


obtaining  the  public's  views.  It  also  sets 
forth  the  procedures  for  public 
participauon  in  the  hearings. 

DATES:  The  hearings  will  be  held  in  New 
York,  New  York,  on  Monday.  June  6, 
1994;  in  Dallas,  Texas,  on  Monday.  Juni? 
13.  1994;  and  in  Santa  Clara.  California, 
on  Thursday,  June  16,  1994.  Requests  to 
speak  are  due  by  Monday,  May  23, 
1994.  The  hearing  in  New  York  will  be 
held  in  the  Ceremonial  Courtroom  of  the 
U.S.  Court  of  International  Trade.  One 
Federal  Pia^a.  The  hearing  in  Dallas  will 
be  held  at  the  Joe  C.  Thompson 
Amphitheatre.  Cityplace  Center  East, 
2711  N.  Haskill.  The  hearing  in  Santa 
Clara  will  be  held  at  the  City  of  Santa 
Clara  Council  Chambers,  1500 
VVurburton  Avenue. 

ADDRESSES:  Send  requests  to  speak  and 
written  copies  of  the  oral  presentation  to 
.Steven  C.  Goldman,  Deputy  Director. 
Office  of  Industrial  Resource 
Administration,  room  3878,  U.S. 
Department  of  Commerce.  14th  Street 
and  Pennsylvania  Avenue.  NVV.. 
Washington.  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Kritzer,  Senior  Industry 
Analyst.  Office  of  Foreign  Availability, 
Telephone:  (202)  482-0074. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Specific  Comments 
Requested 

On  March  11.  1994.  the  Independent 
Petroleum  Association  of  America 
petitioned  the  Department  of  Commerce 
to  initiate  an  investigation  under  section 
232  of  the  Trade  Expansion  Act  of  1962. 
as  amended  (19  U.S.C.  1862).  to 
determine  the  effects  on  the  national 
security  of  imports  of  crude  oil  and 
petroleum  products. 

On  April  5,  1994,  the  Department  of 
Commerce  formally  accepted  the 
petition  and  initiated  an  investigation. 
The  findings  and  recommendations  of 
the  investigation  are  to  be  reported  by 
the  Secretary  of  Commerce  to  the 
President  no  later  than  December  31. 
1994  (i.e..  within  270  days).  For  further 
details  on  this  investigation,  see  the 
Federal  Register  of  April  12,  1994  (59 
FR  17335). 

Consistent  with  the  interest  of  the 
U.S.  Department  of  Commerce  in 
soliciting  public  comments  on  issues 
affecting  U.S.  industry  and  national 
security,  the  Bureau  of  Export 
Administration  (BXA)  is  holding  public 
hearings  as  part  of  the  investigation.  The 
presentations  at  the  hearings  will  assist 
the  Department  in  determining  whether 
imports  of  crude  oil  and  petroleum 
products  constitute  a  threat  to  the 
national  security  and  in  formulating 


remedies  if  such  a  threat  is  found  to 
exist. 

The  Department  is  particularly 
interested  in  comments  and  information 
directed  to  the  criteria  listed  in  §  705.4 
of  the  Nntional  Security  Industrial  Ba.se 
Regulations  (15  CFR  parts  700  to  709) 
(the  "ret-ulations")  as  they  affect 
national  security,  including  the 
following: 

(n)  Quantity  of  the  articles  subject  to 
the  investigation  and  other 
circumstances  related  to  the  importation 
of  such  articles; 

(b)  Domestic  production  and 
productive  capacity  needed  for  these 
articles  to  meet  projected  national 
defense  requirements; 

{(.)  Existing  and  anticipated 
availability  ol  human  resources, 
products,  raw  materials,  production 
equipment,  facilities,  and  other  supplies 
and  services  needed  to  produce  these 
articles; 

(d)  Growth  requirements  of  domestic 
industries  needed  to  meet  national 
defense  requirements  and  the  supplies 
and  services  (including  investment, 
exploration  and  development)  necessary 
to  assure  such  growth; 

(e)  The  impact  of  foreign  competition 
on  the  economic  welfare  of  the  domestic 
industry; 

(f)  The  displacement  of  any  domestic 
products  causing  substantial 
unemployment,  decrease  in  the 
revenues  of  government,  loss  of 
investment  or  specialized  skills  and 
productive  capacity,  or  other  serious 
effects;  and 

(g)  Any  other  factors  that  are  causing, 
or  will  cause,  a  weakening  of  our 
national  economy. 

II.  Public  Hearings  and  Comment 
Procedures 

The  public  hearings  are  scheduled  to 
be  held  in  New  York.  New  York  on 
Monday,  June  6, 1994;  in  Dallas.  Texas, 
on  Monday.  June  13, 1994;  and  in  Santa 
Clara,  California,  on  Thursday,  June  16. 
1994.  The  hearings  will  commence  at 
8:30  a.m.  and  end  at  5  p.m.  Th«  New 
York  hearing  will  be  held  in  the 
ceremonial  courtroom  of  the  U.S.  Court 
of  International  Trade,  One  Federal 
Plaza.  The  Dallas  hearing  will  be  held 
at  the  Joe  C.  Thompson  Amphitheatre. 
Cityplace  Center  East,  2711  N.  Haskill. 
The  Santa  Clara  hearing  will  be  held  at 
the  City  of  Santa  Clara  Council 
Chambers,  1500  Wurburton  Avenue. 

A .  Procedure  for  Requesting 
Participation 

The  Department  encourages  interested 
public  participants  to  present  their 
views  orally  at  the  hearings.  Any  person 
wishing  to  make  an  oral  presentation  at 
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the  hearings  must  submit  a  written 
request  to  the  Department  of  Commerce 
at  the  address  indicated  in  the  ADDRESS 
section  of  this  notice.  The  request  to 
participate  in  the  hearings  must  be 
accompanied  by  10  copies  of  a  summary 
of  the  oral  presentation.  The  written 
request  and  summary  must  be  received 
by  the  Department  no  later  than 
Monday,  May  23, 1994.  In  addition,  the 
request  to  speak  should  contain  a 
daytime  phone  number  where  the 
person  who  will  be  making  the  oral 
p«8senlation  may  be  contacted  before 
thW  hearing.  Please  note  that  the 
submission  of  comments  for 
presentation  at  the  public  hearings  is 
sejparate  from  the  request  for  uTitten 
comments  contained  in  the  April  12, 
1994,  Federal  Register  notice. 

Since  it  may  be  necessary  to  limit  the 
number  of  persons  making 
piasentations,  the  wTitten  request  to 
pj^icipate  in  the  public  hearings 
should  describe  the  individual's  interest 
in  |he  hearings  and,  where  appropriate, 
ex[^lain  why  the  individual  is  a  proper 
representative  of  a  group  or  class  of 
persons  that  has  such  an  interest.  If  all 
interested  parties  cannot  be 
acbommodated  at  the  hearings,  the 
summaries  of  the  oral  presentations  will 
bo  used  to  allocate  speaking  time  and  to 
ensure  that  a  full  range  of  comments  are 
heard. 

Each  person  selected  to  make  a 
presentation  will  be  notified  by  the 
Department  of  Commerce  no  later  than 
5  p.m.  on  Thursday,  May  26.  1994.  The 
Department  will  arrange  the 
presentation  times  for  the  speakers. 
Attendees  will  be  seated  on  a  first-come, 
first-sen,-ed  basis.  On  the  day  of  the 
hearing,  persons  selected  to  be  heard 
should  bring  100  copies  of  the  summary 
of  their  oral  presentation  to  the  hearing 
addrf^ss  indicated  in  the  DATES  section 
of  this  notice. 

Copies  of  the  requests  to  participate  in 
the  public  hearings  and  the  summaries 
of  the  oral  presentations  will  be 
maintained  at  the  Bureau  of  Export 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
rocjm  4525,  U.S.  Department  of 
Commerce,  14th  Street  and 
Pennsylvania  Avenue,  N\V,  Washington, 
DC  20230,  telephone  (202)  482-5653. 
The  records  in  this  facility  may  be 
inspected  and  copied  in  accordance 
with  the  regulations  published  in  part  4 
of  title  15  of  the  Code  of  Federal 
Regulations  (15  CFR  4.1  et  seq.) 
Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtained  from  Ms.  Margaret  Cornejo,  the 
Bureau  of  Export  Administration's 
Freedom  of  Information  Officer,  at  the 
above  address  and  telephone  number. 


between  the  hours  of  8:30  a.m.  and  4:30 
p.m..  Monday  through  Friday. 

B.  Conduct  of  the  Hearing 

The  Department  reserves  the  right  to 
select  the  persons  to  be  heard  at  the 
hearings,  to  schedule  their  respective 
presentations,  and  to  establish  the 
procedures  governing  the  conduct  of  the 
hearing.  Each  speaker  will  be  limited  to 
10  minutes,  and  comments  must  be 
directly  related  to  the  criteria  listed  in 
§  705.4  of  the  "regulations". 

A  Commerce  official  will  be 
designated  to  preside  at  the  hearings. 
Representatives  from  the  Departments  of 
Energy  and  Interior  will  also  participate 
in  the  hearings.  This  will  not  be  a  , 
judicial  or  evidentiary-type  hearing. 
Only  those  conducting  the  hearing  may 
ask  questions,  and  there  will  be  no 
cross-examination  of  persons  presenting 
statements. 

Any  further  procedural  rules  for  the 
proper  conduct  of  the  hearing  will  be 
announced  by  the  presiding  officer. 

Dated:  May  6,  1904. 
Sue  E.  Eckert, 

Assistant  Secretary- for  Export 

Administration. 

IFR  Don.  94-lKlO  Filed  5-6-94;  3;08  pm| 

BILUNG  CODE  3510-OT-P 


Foreign-Trade  Zones  Board 
[Docket  79-91] 

Foreign-Trade  Zone  72,  Indianapolis, 
IN;  Withdrawal  of  Application  for 
Subzcne  Status  for  Hurco  Machine 
Tool  Plant 

Notice  is  hereby  given  of  the 
withdrawal  of  the  application  submitted 
by  the  Indianapolis  Airport  Authority, 
grantee  of  FTZ  72,  requesting  special- 
purpose  subzone  status  for  the  machine 
tool  manufacturing  facility  of  Hurco 
Companies,  Inc.,  located  in 
Indianapolis,  Indiana.  The  application 
was  .filed  on  November  6,  1991  (56  FR 
65040,  12/13/91). 

The  withdrawal  is  requested  by  the 
applicant  because  of  changed 
circumstances,  and  the  ca.se  has  been 
closed  without  prejudice. 

Dated:  May  3.  1994 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

IFR  Doc.  94-11447  Filed  5-10-94;  8:45  ami 

BILLING  CODE  3510-OS-P 


[Docket  4-^] 

Foreign-Trade  Subzone  59A,  Lincoln, 
NE;  Request  for  Expanded 
Manufacturing  Authority;  Kawasaki 
Motors  Manufacturing  Corporation 
U.S.A.  Plant  (Utility  Work  Trucks); 
Extension  of  Public  Comment  Period 

The  comment  period  for  the  above 
case,  requesting  authority  to 
manufacture  utility  work  trucks  under 
zone  procedures  within  Subzone  59A 
(59  FR  2592.  1/18/94;  59  FR  14607.  3/ 
29/94).  is  further  extended  to  June  2, 
1994.  to  allow  interested  parties 
additional  time  in  which  to  comment  on 
the  proposal. 

Comments  in  writing  arc  invited 
during  this  period.  Submissions  should 
include  3  copies.  Material  submitted 
will  be  available  at:  Office  of  the 
Executive  Secretary,  Foreign-Trade 
Zones  Board,  U.S.  Department  of 
Commerce,  room  3716, 14th  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20230. 

Dated:  May  3, 1994. 
John  J.  Da  Ponle,  Jr.. 

Executive  Secretary. 

[FR  Doc.  94-11448  Fiied  5-10-94;  8:45  am] 

BILLING  CODE  3S10-OS-P 


International  Trade  Administration 
Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  application  to  amend 
certificate. 


SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
to  amend  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
proposed  amendment  and  requests 
comments  relevant  to  whether  an 
amended  Certificate  should  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT:  W. 
DawTi  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Admini.«:tration,  (202)  482-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  ttie  Act 
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and  15  CFR  325.Gia)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Reg^er  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  tlie  detemiinaUon 
of  whether  the  Secretary  of  Commerce 
should  issue  an  amended  Certificate  to 
the  applicant.  An  original  and  five  (5) 
copies  of  such  comments  should  be 
.submitted  no  later  than  20  days  after  tho 
date  of  tliis  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  room  ISOOrl.  Washington, 
DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  .Act  (5 
U.S.C.  552).  Comments  should  refer  to 
this  application  as  "E.xport  Trade 
Certificate  of  Review,  application 
number  92-A0015." 

The  California  Dried  Fruit  Export 
Trading  Company's  original  Certificate 
was  issued  on  January  27, 1986  (51 
3996.  Federal  Register.  January  31. 
1986).  A  summary  of  the  application  for 
an  a.'nendment  follows: 

Summary  of  the  Application 

/^pp/;cof7f.  California  Dried  Fruit 
Export  Trading  Company,  64  North 
Fuhon  Street,  Fresno.  California  9377C. 

Contcct:  Kermit  \V.  Almstedt, 
Telephone:  (202)  383-5300. 

Application  No.:  85-3  AC15. 

Date  Deemed  Submitted:  April  23, 
1994. 

Proposed  Amendment:  California 
Dried  Frjit  Export  Trading  Company 
seeks  to  amend  its  Certificate  to  add  one 
company,  Mariani  Raisin  Co.,  Inc.  as  a 
new  "Member"  of  the  Certificate  within 
the  meaning  of  15  C.F.R.  325.2(1). 

Dated:  May  5,  1994. 
W.  Da\t-n  Busby, 

Director.  Office  of  Export  Trading  Comy.crty 

Affairs. 

IFR  Doc.  94-1 1347  Filed  5-10-91.  8.-;5  am] 

B!t.UNa  CODE  Sf.O-OH-P 


international  Trade  Adirinistration 

Exporters'  Textile  Advisory 
Commitlse;  Notice  of  Open  Meeting 

A  meeting  of  the  Exporters'  Textile 
Adv-isorj-  Committee  will  be  held  on 
June  1,  1994.  The  meeting  will  be  from 
2  p.m.  to  4  p.m.  in  the  Conference 
Center  on  the  Lexington  Level  at  thd 
office  of  KPMG  Peat  N-Lirwick,  345  Park 
Avenue,  New  York,  New  York  10154. 


The  Committee  advises  Depa.'^jnent  cf 
CofTimerce  officials  on  textile  and 
apparel  expoit  issues. 

A^enda:The  Economic  Outlook  for 
the  Textile  and  Apparel  Indus'.')',  the 
"Big  Emerging  Markets"  Program, 
review  and  critique  of  tlie  Office  of 
Te.xtiles  and  Apparel  expert  expansion 
program,  the  effect  on  the  te,xtile 
indust'7  of  the  implementation  of  recent 
changes  in  the  Cener.d  Agreement  on 
Tariffs  and  Trade  (GATT),  and  other 
business. 

The  meeting  will  be  open  to  the 
'^lublic  with  a  limited  number  of  ;eats 
available.  For  further  information  or 
copies  of  the  minutes,  contact  William 
Dawson  (202/482-5155). 

Dated:  May  5. 1994. 
D.  Michael  Hutchinson, 
Acting  Chairrr.an,  Committee  fcr  the 
Implementatic.i  of  Textile  Agreemerits. 
[FR  Doc.  94-11445  Filed  5-10-94;  8:45  anil 

BILLING  COOE  3S1&-0R-F 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Riverside,  CA 

AGENCY:  Minority  Business 
Development  Agency. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
Program.  The  total  cost  of  perform-ance 
for  the  first  budget  period  (12  months) 
from  October  1,  1994  to  September  30, 
1995.  is  estimated  at  S333.125.  The 
application  must  include  a  minimum 
cost-share  cf  15%  cf  the  total  project 
co.st  through  ncn-Federal  contributions. 
Cost-sharing  contributions  may  be  in  the 
form  of  cash  contributions,  clients  fees, 
in-kind  contributions  cr  combinations 
thereof.  The  MBDC  wiil  operate  in  the 
Pavcrside,  California  Geographic  Service 
Area. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  crgar.iz.-.tions. 
state  and  local  govtmmtnts,  Am.erican 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  provide;  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end.  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 


beh  lU  of  minority  individuals  and 
firms;  to  offer  a  full  range  cf 
management  and  technical  assistance  to 
m.inority  entrepreneurs;  and  to  serve  as 
a  conduit  of  infcnnation  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  tha  needs  of  the  business 
community  in  general  and.  specifically, 
the  spcn:l3l  needs  of  minority 
businesses,  individuals  and 
organiz.2tions  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  preforming  the 
work  rjquirements  included  in  the 
application  (20  points):  and  the  firm's 
estimated  cost  fcr  providing  such 
csristance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
a.ssignod  to  each  evaluation  criteria 
category  to  be  considered 
program matically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  bie  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  dem.onstrated 
responsibility  of  the  applicant,  and  the 
determ.ination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  Tho  applicant 
\vith  the  highest  point  score  will  not 
necessarily  receive  the  award. 

MBDCs  .shall  be  required  to  contribute 
at  If  ast  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  mnnagent-'.t  and 
technical  assistance  (MiTA)  rvadered. 
Based  en  a  standard  rate  of  $50  per 
hour,  the  MBDC  will  charge  client  fees 
at  20%  of  the  total  cost  for  firm.s  with 
gross  sales  of  S500.000  or  less,  and  35% 
of  the  total  cost  for  firms  with  gross 
sales  of  over  S500,000. 

Quarturiy  reviews  culxinati.ng  in 
y'3ar-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
tlie  project  should  continue.  Continued 
funding  v.'ill  be  at  the  total  dJ.scrt;tion  of 
MBDA  based  on  such  factors  as  an 
MBDCs  performance,  the  availability  of 
funds  and  Agency  priorities. 
DATES;  The  closing  date  for  applications 
is  June  21, 1994.  Applications  must  be 
postmarked  on  or  before  June  21, 1994. 

The  mailing  address  for  submission 
is:  San  Francisco  Regional  Office, 
Minority  Business  Development 
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Af^'jicy.  U.S.  Depart.'Tier.t  cf  Coi.in.^^n  e. 
221  Kliln  Strco*.  Room  123C,  San 
Fraici.<;co,  Califoaiia  94105,  415'744- 
30(  j. 

/  Jpre-application  corxferer.ce  to  assist 
cl!  jitorested applicants  will  be  held  a' 
the  lo'.Iawing  address  and  tin.e:  San 
Fra  1"isco  Regional  Office.  Minority 
Bu:  ip.ess  Developrr.snt  Agency.  U.S. 
Deii^rtment  of  Com.'nerce.  2111  Mai^i 
Siriift.  Room  1280.  San  Frarcisco, 
Cai  {n-nia  94105;  June  1.  193A  at  19  a  n) 
FOP  PJRTKER  )Nf  Ont^ATiO?^  CONTACT: 
hit  ia  Cabrera.  Regional  Director  San 
Frabciico  Regional  Office  at  415/744- 
oGCI. 

SUP  F  LEMENTARy  INFORMATION: 
An'  :-ipated  processing  time  of  tni.s 
Civ; :  d  is  120  days.  Executive  Order 
123^2,  "Intergovern.mental  Review-  of 
Fee  --^rai  Prcgrams."  is  not  appiicab!?  to 
this  program.  The  collection  of 
infc  rmation  requircn".ents  for  this 
pro  ^cl  have  been  approved  by  the 
Off  ae  of  Management  and  Budget 
(0.*.jj3)  and  assigned  OKIB  control 
nur-.jber  0640-0006.  Questions 
cor.qerning  the  preceding  information 
can  fee  answered  by  the  contact  person 
ind  tut^d  above,  and  copies  of 
appli-cation  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
add  rfess. 

P  T/lii'n.'i  Co.-fs — Applicants  are 
hen  spy  notified  that  if  they  iacur  any 
cos:  i  prior  to  an  av/ard  being  .Tiade.  they 
do  <  a  solely  at  tJieir  own  ri.ik  of  not 
being  njimburied  by  the  Government. 
Not  k^'ithstanding  any  verbal  assurance 
t.^.af  an  applicant  may  have  received, 
theu  is  no  obligation  on  the  part  of  the 
Dep  c  rtment  of  Commerce  to  cover  pre- 
awcid  co.-;ts. 

Ai  ,ards  under  this  program  shall  be 
sub  <  ct  to  all  Federal  laws,  and  Federal 
a.-id  departmental  regulations,  policies, 
and  )rocedures  applicable  to  Federal 
Hna;  cial  assistance  award.s. 

C I  (standing  Account  Receivable — No 
awe  [  d  of  Federal  funds  shall  be  made  to 
en  i  \  phcant  who  has  an  outstanding 
delii  quent  Federal  debt  until  either  the 
deli  r  quent  account  is  paid  in  fuU,  a 
rep; ;  -ment  schedule  is  established  and 
at  Ui  St  one  payment  is  received,  or 
cthi  I  arrangements  satisfactory  to  Hie 
Department  of  Commerce  are  made. 

N'.me  Check  Policy— All  nonproHt 
and  I  or-profit  applicants  ^re  subject  to  a 
nan"  <  check  review  process.  Name 
chsKL  LS  are  intended  to  reveal  if  .^ny  key 
indi',  iduajs  associated  with  the 
app  icant  have  been  convicted  cf  or  are 
presantly  facing  criminal  charges  such 
C5  fitaiid,  theft,  perjury,  or  ether  matters 
whi  Ji  significantly  reflect  on  the 
app!  iicant's  management,  honesty  or 
financial  integrity. 


Anard  Ttrm:r.stion~The 
Dopartinental  Grants  Officer  may 
terminate  any  granl'cooperafive 
e^rcement  in  uh&le  or  in  part  at  any 
V.r.-\-i  befo.'^e  the  date  of  coniplelion 
whenever  it  is  ds^tcrmined  that  the 
award  recipient  has  failed  to  comply 
with  the  condilio::s  of  the  grant/ 
(.ooperativE  agreement.  Cxamp'es  of 
some  of  the  conditions  which  czr.  cau.se 
terrr.ination  are  unsaHsfacfory 
perforr?.ar.ce  of  MEDC  work 
requirements,  a,".d  reporting  inaccurate 
c:  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  arid  punishable  by 
law. 

False  Statements— A  false  statement 
on  an  application  for  Federal  Financial 
assistance  is  grounds  for  denial  or 
termination  of  hinds,  and  grounds  for 
pos!^:;bIe  punishmient  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications— AU 
primary  applicants  must  sub.mit  a 
completed  Form  CI>-.511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Kon procurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
105)  are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Dnig  Free  W'c'tp/ore— Grantees  (as 
defined  at  15  CFR  Part  25,  Section  605) 
are  subject  to  15  CFR  Part  26,  subpart 
F,  "Covemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

An//-LoW}i',n^— Persons  (as  defined  at 
15  CFR  Part  23,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352.  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  witii  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  SlOO.OOO. 

Arti-Lobhy:ng  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities."  as  required  under  15  CFR 
port  28,  appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications-'bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 


"Certifications  Regarding  Debarment. 
Suspension,  Lncligibiiily  and  Voluntary 
E.xclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL.  ^Di.sclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  r.ct  l>e  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
.subrecipient  should  he  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  tlieaw.ird 
document. 

1 1 .800    Minority  Business  Developmrr.f 
(Catalog  of  Federal  Domestic  AisistanceJ 

Dr.fcd:  May  2,  1904. 
.Melda  Cabrera. 

Pe);inna!  Director,  Sjr  Francisco  Re^ion'^!! 
OJfice. 

IFRDoc.  04-11310  Filed  5-10-94;  843  an-.l 
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Business  Development  Center 
Applications:  Columbus,  Georgia 

AGENCY:  Minority  Business 
Development  Agency. 
ACTWN:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Qmter  (MBDC) 
program.  The  total  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  October  1,  1994  to  September  30, 
1995  is  estimated  at  $198,971.  The 
application  must  include  a  mini.mum 
cost-share  of  15%  of  the  total  project 
cost  through  non-Federal  contributions. 
The  Federal  amount  includes  $4,125  for 
an  annual  audit  fee.  Cost*sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the 
Columbus.  Georgia  geographic  service 
area. 

The  award  num.ber  for  this  MBDC  will 
be  04-10-94010-01. 

The  funding  instrument  for  this 
project  will  be  a  coope.'^tive  agreement. 
Competition  is  open  to  individuals, 
non-proHt  and  for-protlt  organizations, 
state  and  local  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  Program  p.-ovides  business 
development  ser\'ices  to  the  minority 
business  community  to  help  establi&h 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identif)'  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  to  offer  a  full  range  of 
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management  and  technical  assistance  to 
minority  entrepreneurs;  and  to  serve  as 
a  conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providinj^ 
business  development  servic  os  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  includod  in  the 
application  (20  pcir.ts);  and  tiie  firm's 
estimated  tost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  svaluaticn  criteria 
category  to  he  considered 
programmatically  acceptable  and 
responsive.  Those  appiicitions 
determined  to  be  acceptable  and 
responsive  v./ill  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  points  score  will  not 
necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  the  MBDC  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  S500.C00  or  less,  and  35% 
of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  the 
MEDC's  performance,  the  availability  of 
funds  and  Agency  priorities. 

DATES:  The  closing  date  for  application 
is  June  17, 1904.  Applications  must  be 
postmarked  on  or  before  June  17, 1994. 

ADDRESSES:  Atlanta  Regional  Office. 
U.S.  Department  of  Commerce,  Minority 
Business  Development  Agency,  401 
West  Peachtree  Street,  N\V.,  Suite  1715, 


Atlanta,  Georgia  30308-3516,  (404)  730- 
3300. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wilfredo  J.  Gonzalez.  Regional  Director, 
Atlanta  Regional  Office,  telephone  (404) 
730-3300. 

SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372.  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  hu  -e  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  and  assigned  OMB  control 
number  0640-0006.  A  pre-application 
conference  to  assist  all  interested 
applicants  will  be  held  on  June  1,  1994, 
9  a.m.  at  the  following  address:  U.S. 
Department  of  Commerce,  Minority 
Business  Development  Agency,  401 
West  Peachtree  Street,  NW.,  Room  1715, 
Atlanta,  Georgia  30308-3516. 

Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Pre- A  ward  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Peccivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Deportment  of  Commerce  are  made. 

A'ame  Check  Policy^AW  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 


agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  infiated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certificctions  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
105)  are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

DrugFreo  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Governmentwide  Requirements  for 
Drug-P'ree  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  fimds  to  infiuencc  certain 
Federd  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  appiicalions/bids  for 
grants,  cooperative  agreements,  and 
contr^icts  for  more  than  $100,000. 

Anti-inbbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbyin;.!  using  any  funds  must  submit 
an  SF-I.LI.,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR  28 
Part  28,  Appendix  B. 

Lower  TitT  Certifications — Recipients 
shall  require  applicants/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
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Exclusion-Lower  Tier  Covered 
Tran$actions  and  Lobbying"  and 
disclosure  form,  SF-IJ.L,  "Disclosure  of 
Lobbying  Activities."  Fonn  CI>-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC  SF- 
LLL  submitted  by  any  tier  recipient  or 
subr^cipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

U.eoO    Minority  Business  Development 
(Catjlng  cf  Federal  Domestic  Assistance) 
\Vil£rtdo  I.  Gonzalez, 
P^gio^l  Director.  Atlanta  Regional  Office 

IFR  dIx.  94-11349  Filed  5-10-94;  8:45  ami 
BV^XM^  CODE  3510-S«-M 


Business  Development  Center 
Applications:  Augusta,  GA 

agency:  Minority  Business 
Development  Agency.  Commerce. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
program.  The  total  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  October  1, 1994  to  September  30. 
1995  is  estimated  at  $198,971.  The 
application  must  include  a  minimum 
cost-$hare  of  15%  of  the  total  project 
cost  through  non-Federal  contributions. 
The  Federal  amount  includes  $4,124  for 
an  annual  audit  fee.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the  Augusta. 
Georgia  geographic  service  area. 
DATES:  The  award  number  for  this 
MBDC  will  be  04-10-94009-01. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Comj>etition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
tnstitjtions. 

The  MBDC  Program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  to  offer  a  full  range  of 
management  and  technical  assistance  to 
minority  entrepreneurs;  and  to  serve  as 


a  conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  ser\'ices  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  points  score  will  not 
necessarily  receive  the  award. 

MBDCs  ^all  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (MATA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  the  MBDC  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less,  and  35% 
of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  the 
MBDCs  performance,  the  availability  of 
funds  and  Agency  priorities. 

DATES:  The  closing  date  for  application 
is  June  17. 1994.  Appfications  must  be 
postmarked  on  or  before  June  17, 1994. 

ADDRESSES:  Atlanta  Regional  Office. 
U.S.  Department  of  Commerce,  Minority 
Business  Development  Agency,  401 
West  Peachtree  Street.  NW.  suite  1715, 
Atlanta,  Georgia  30308-3516,  (404)  730- 
3300. 


FOR  FURTHER  INFORMATION  CONTACT: 

VVilfredo  J.  Gonzalez,  Regional  Director, 
Atlanta  Regional  Office,  telephone  (404) 
730-3300. 

SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372.  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this    , 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control 
number  0640-0006.  A  pre-application 
conference  to  assist  all  inten^ted 
applicants  will  be  held  on  )une  1,  1994. 
9  a.m.  at  the  following  address:  U.S. 
Department  of  Commerce,  Minority 
Business  Development  Agency.  401 
West  Peachtree  Street.  NW..  room  1715. 
Atlanta.  Georgia  30308-3516. 

Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Pre- Award  Costs — AppUcants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  c^ligation  on  the  part  of  the 
Department  of  Commerce  lo  cover  pre- 
award  costs. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Depa-nment  of  Commerce  a.re  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjurj-  or  other  matters 
which  significantly  refiett  on  the 
applicant's  management  honestly  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  if  is  determined  that  the 
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award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
ptirformance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CE)-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nanprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
105)  are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug-Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
pruscrib'd  above  applies. 

Anti-Libbying— Persons  (as  defined  at 
15  CFR  Part  28,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  infiuence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR  28 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applicants/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lowrer  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  Form,  SF-LLL,  "Disclosure 


of  Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

1 1 .800    Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  May  4. 1994. 
Wilfiredo  J.  Gonzalez 

Fegional  Director.  Atlanta  Regional  Office. 
IFR  Doc.  94-11350  Filed  5-10-94;  8:45  am) 
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Business  Development  Center 
Applications:  Las  Vegas,  Nevada 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
Program.  The  total  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  October  1,  1994  to  September  30, 
1995.  is  estimated  at  $198,971.  The 
application  must  include  a  minimum 
cost-share  of  15%  of  the  total  project 
cost  through  non-Federal  contributions. 
Cost-sharing  contributions  may  be  in  the 
form  of  cash  contributions,  clients  fees, 
in-kind  contributions  or  combinations 
thereof.  The  MBDC  will  operate  in  the 
Las  Vegas,  Nevada  Geographic  Service 
Area. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  to  offer  a  full  range  of 
management  and  technical  assistance  to 
minority  entrepreneurs;  and  to  serve  as 
a  conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 


businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsible.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDv* 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  the  MBDC  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less,  and  35% 
of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  an 
MBDC's  performance,  the  availability  of 
funds  and  Agency  priorities. 
DATES:  The  closing  date  for  applications 
is  June  21,  1994.  Applications  must  be 
postmarked  on  or  before  June  21, 1994. 

The  mailing  address  for  submission 
is:  San  Francisco  Regional  Office, 
Minority  Business  Development 
Agency,  U.S.  Department  of  Commerce, 
221  Main  Street,  Room  1280,  San 
Francisco,  California  94105,  415/744- 
3001. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  San 
Francisco  Regional  Office,  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  221  Main 
Street,  Room  1280,  San  Francisco, 
California  94105;  June  1,  1994  at  10  a.m. 


Federal  Register  /  Vol.  59,  No.  90  /  Wednesday.  May  11.  1994  /  Notices 


24401 


FOR  FURTHER  INFORMATION  CONTACT: 
Melda  Cabrera,  Regional  Director.  San 
Francisco  Regional  Office  at  415/744- 
3001. 

SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  "Intergovernmental  Review  of 
Fede|al  Programs,"  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the  office 
of  Management  and  Budget  (OMB)  and 
assigned  OMB  control  number  0640- 
0006  Questions  concerning  the 
preceding  information  can  be  answered 
by  th  ;,conlact  person  indicated  above, 
and  cqpies  of  application  kits  and 
appli  :pble  regulations  can  be  obtained 
at  the  pbove  address. 

Pre  A  ward  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  government. 
Notv^thstanding  any  verbal  assurance 
that  ajn  applicant  may  have  received  , 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
avvard  costs. 

Awjards  under  this  program  shall  be 
subjett  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full,  a 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Po/;cy— All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applj(;ant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
which  significantly  refiect  on  the 
applicant's  management,  hone'sty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  unsatisfactory 
performance  of  MBDC  work 
requirements,  and  reporting  inaccurate 


or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  puni.shment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S. 
1001. 

Primary  Applicant  Certifications— AW 
primar>'  applicants  must  submit  a 
completed  Form  CD-fill, 
"Certifioitions  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Dri:g-Free  Workplace 
Requirements  and  Lobbying." 

2\cnprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26.  Section 
105)  are  subje<:t  to  15  CFR  Part  26, 
'Non procurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  is  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lohbying — Persons  (as  defined  at 
15  CF'R  Part  28,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  infiuence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512. 
"Certifications  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 


1 1 .800    Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  May  2.1994. 
Melda  Cabrera, 

Regional  Director,  San  Francisco  He^ional 
Office. 

(PR  Doc.  94-11309  Filed  5-10-94;  8:45  ami 
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Business  Development  Center 
Applications:  Nashville,  IN 

AGEUCY:  Minority  Business 
Deveiopmcnt  Agency,  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Deveiopmcnt  Agency 
(MBD.\)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
program.  The  total  cost  of  performance 
for  tlie  first  budget  period  (12  months) 
from  October  1,  1994  to  September  30, 
1995  is  e.stimated  at  $198,971.  The 
application  must  include  a  minimum 
cost-share  of  15%  of  the  total  project 
cost  through  non-Federal  contributions. 
The  Federal  amount  includes  $4,125  for 
an  annual  audit  fee.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  for  combinations  thereof. 
The  MBIX;  will  operate  in  the 
Nashville,  Tennessee  geographic  service 
area. 

The  award  number  for  this  MBDC  will 
be  04-10-94011-01. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBIX;  Program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end.  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  to  offer  a  full  range  of 
management  and  technical  assistance  to 
minority  entrepreneurs;  and  to  serve  as 
a  conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in    ■ 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  business, 
individuals  and  organizations  (50 
points):  the  resources  available  to  the 
firm  in  providing  business  development 
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services  (10  points);  the  firm's  approach 
(techniques  and  methodologies)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least 
70%  of  the  points  assigned  to  each 
evaluation  criteria  category  to  he 
considered  programmaticaily  acceptable 
and  responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  points  scored  will  not 
necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Baned  on  a  standard  rate  of  Sf^O  per 
hour,  the  MBDC  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  5500,000  or  less,  and  35% 
of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  the 
MBDC's  performance,  the  availability  of 
funds  and  Agency  priorities. 
DATES:  The  closing  date  for  application 
is  June  17, 1994.  Applications  must  be 
postmarked  on  or  before  June  17, 1994. 
ADDRESSES:  Atlanta  Regional  Office, 
U.S.  Department  of  Commerce,  Minority 
Business  Development  Agency,  401 
West  Peathtree  Street,  NW.,  suite  1715, 
Atlanta,  Georgia  30308-3516,  (404)  730- 
3300. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Wilfredo  J.  Gonzalez,  Regional  Director, 
Atlanta  Regional  Office,  telephone  (404) 
730-3300. 

SUPPt.EMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 


(OMB)  and  assigned  0MB  control 
number  0640-0006.  A  pre-application 
conference  to  assist  all  interested 
applicants  will  bo  held  on  June  1, 1994, 
9  a.m.  at  the  following  address:  U.S. 
Department  of  Commerce,  Minority 
Business  Development  Agency,  401 
West  Peachtree  Street.  N.W.,  room  1715, 
Atlanta,  Georgia  30308-3516. 

Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Pre-Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy— All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honestly  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  rrcipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 


False  Statement's — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisorunent  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications— AU 
primary  applicants  must  submit  a 
completed  Form  CI>-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Non procurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26.  Section 
105)  are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspcn.sion"  and  the  related  .section  of 
tiie  certification  form  prescribed  above 
applies. 

Drug-Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  infiuence  certain 
Federal  contracting  and  financial 
tran.sactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  of  more  than  $100,000. 

Anti-Lobbpng  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR  28 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applicants/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  "Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Di.sclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

11.800    Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 
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ttatpd:May  4.  1994. 
W'iifredo  J.  Gonzalez. 

P^ional  Director.  Atlanta  Ilegional  Office. 
[Ft  Doc.  94-11351  Filed  5-10-94:  8:45  am] 
BILUNG  CODE  )510-21-M 


National  Institute  of  Standards  and 
Technology 

[Docket  No:  931111-3311] 

Continuation  of  Fire  Research  Grants 
Program 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST).  Commerce. 
ACTION:  Notice  announcing  NIST 
continuation  of  fire  research  grants 
program. 


SUMMARY:  The  purpose  of  this  notice  is 
to  inform  potential  applicants  that  the 
Fire  Research  Program,  National 
Institute  of  Standards  and  Technology, 
is  continuing  its  Fire  Research  Grants 
Program.  Previous  notices  of  this 
research  grant  program  were  published 
in  the  Federal  Register  on  November  19. 
1984  (49  FR  45636).  May  6. 1986  (51  FR 
16730).  June  5,  1987  (52  FR  21342),  June 
6.  1988  (53  FR  20675),  May  31.  1989  (54 
FR  23243).  July  23.  1990  (FR  90-17041), 
February  20,  1991  (46  FR  13250),  May 
7. 1991  (FR  91-10717),  April  22. 1992 
(FR  57-14695).  and  March  17. 1993  (FR 
58-14379)  (Catalog  of  Federal  Domestic 
Assistance  No.  11.609  "Measurement 
and  Engineering  Research  and 
Standards."). 

DATES:  There  is  no  closing  date  for 
receipt  of  applications.  Applications 
will  be  accepted  at  any  time. 
ADDRESSES:  Applicants  must  submit  an 
oritjnal  and  two  copies  of  the 
application.  The  following  standard 
for  as  must  be  used  in  applying  for 
assijitance  under  this  prc}>rnm:  Standard 
Foiiti  424.  Application  for  Federal 
As:  ;i  .stance  (Rev.  4-88);  Stand.ird  Form 
42'  A.  Budget  Information — Non- 
Coiinaicnon  Proi;rnms  {Rev.  4-88);  and 
Sta:  dard  Form  424B  (4-8H). 
As;  Jir.-.ncps — Non-Cnnstn)i;tion 
Frn; 
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rams  (Rev.  4-88).  BuiUiin;.'  an  Fire 
arch  Liiboratory,  Altunlion:  Son>a 
TV,  Building  22'r>.  Room  f3i05. 
jnal  Institute  ol  Sl.inddrds  find 
iinology,  Grdther.sburg,  Marv'nnd 
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FURTHER  INFORMATION  CONTACT: 
nical  questions  concerning  the 
"  Building  and  Fire  Re.?earch 
ratory  may  be  directed  to  the  above 
dress  or  call  Sonya  Cherry  at  (301) 


ho 


975-6854. 

/Administrative  questions  concerning 
the  iSlIST  Fires  Research  Grants  Program 
may  be  directed  to  the  Grants  Office  at 


(301)  975-6329.  Written  inquiries 
should  be  forwarded  to  the  following 
address:  Grants  Office,  Acquisition  and 
Assistance  Division,  Building  301/Rm. 
B129,  National  Institute  of  Standards 
and  Technology,  Gaithersburg,  MD 
20899-0001. 

SUPPLEMENTARY  INFORMATION:  As 
authorized  by  Section  16  of  the  Act  of 
March  3, 1901,  as  amended  (15  U.S.C. 
278f),  the  NIST  Building  and  Fire 
Research  Laboratory  conducts  directly 
and  through  grants  and  cooperative 
agreement,  a  basic  and  applied  fire 
research  program.  Academic 
institutions,  non-Federal  agencies, 
independent  and  industrial  laboratories 
are  considered  eligible  for  this  program. 
This  program  has  been  in  existence  for 
several  years  at  approximately  $1.5 
million  per  fiscal  year.  No  increase  in 
funds  has  taken  place.  The  Fire 
Research  Program  is  limited  to 
innovative  ideas  which  are  generated  by 
the  proposal  writer  on  what  research  to 
carry  out  and  how  to  carry  it  out.  Grants 
awarded  under  the  Fire  Research 
program  will  generally  provide  financial 
assistance  to  the  recipient  without 
substantial  NIST  involvement  in  the 
projects.  Cooperative  agreements 
awarded  for  Fire  Research  projects  will 
generally  involve  a  close  working 
relationship  between  a  group  of  NIST 
experts  and  the  recipient.  No  matching 
funds  are  required.  Proposals  will  be 
considered  for  research  projects  from 
one  to  three  years.  All  grant  proposals 
submitted  must  be  in  accordance  with 
the  programs  and  objectives  listed 
below. 

Program  Objectives 

a.  Fire  Protection  Applications: 
Resoarcges,  develops  and  demonstrates 
tfie  applicatifin  to  building  fire  problems 
of  fire  protictin.n  analytical 
(con-.putorir'  dj  toois  and  methods  of 
assessing  the  i;;nition  and  burning  rate 
of  contents  of  buildings.  This  includes: 
('(fvolcpin;;  a  performance  based  fire 

f  odn  and  iiiolhods  of  assessing  fire  risk; 
di'vcl-jpin;!  m':lhocs  ofevaluatinj^  and 
predicting  llio  perfunnance  of  and 
interai;tioi:i  between  building  fire  safety 
design  fcutiiros;  developing  an 
understanding  of  the  burning  rate  of 
furnitu.-o  and  other  building  contents; 
developing  a  data  base  that  provides  the 
necessary  input  to  users  of  the 
analjiical  tools;  and  operating  the  Fire 
Research  Information  Sen,'ices  which 
supports  the  entire  laboratory  staff  and 
the  fire  community  and  has  an  on-line 
bibliographic  data  base. 

b.  Fire  Modeling:  Performs  research 
on  and  develops  analytical  models  for 
the  quantitative  prediction  of  the 


consequences  of  fires  and  the  means  to 
assess  the  accuracy  of  those  models. 
This  includes;  Creating  advanced, 
usable  models  for  the  calculation  of  the 
effluent  from  building  fires;  modeling 
the  spread  of  fire  over  furniture  and 
building  elements  such  as  walls; 
developing  field  and  zone  modeling 
techniques  to  predict  the  movement  of 
fire  effluent  in  buildings  and  the 
effectiveness  of  fire  sensors;  and 
developing  a  protocol  for  determining 
the  accuracy  of  both  the  algorithms  used 
in  the  fire  models  as  well  as  the 
comprehensive  models  themselves. 

c.  Large  Fire  Reseairh:  Performs 
research  on  and  develops  techniques  to 
measure,  predict  the  behavior  of,  and 
mitigate  large  fire  events.  This  includes: 
understanding  the  mechanisms  of  large 
fires  that  control  the  gas  phase 
combustion,  burning  rate,  thermal  and 
chemical  emissions,  transport  processes; 
developing  techniques  for  computer 
simulation;  developing  field 
measurement  techniques  to  assess  the 
near  and  far  field  impact  of  large  fires 
and  their  plumes;  performing  research 
on  the  use  of  combustion  for 
environmental  cleanup;  predicting  the 
performance  and  environmental  impact 
of  fire  protection  measures  and  fire 
fighting  systems  and  techniques; 
developing  and  operating  the  Fire 
Research  Program  large  scale 
experiment  facility. 

d.  Smoke  Dynamics  Research: 
Produces  scientifically  sound 
principles,  metrology,  data,  and 
predictive  methods  for  the  formation/ 
evolution  of  smoke  components  in 
fiames  for  use  in  understanding  and 
predicting  general  fire  phenomena.  This 
includes:  Research  on  the  effects  of 
within-fiame  and  post-fiame  fluid 
mechanics  on  the  formation  and 
emi.^r.ion  of  smoke,  including 
particulati's,  aerosols,  and  coinhMstion 
gases;  understanding  tlift  mcciuiiislic 
pathway  for  soot  from  i.hcnical 
inception  to  post-Hnme  ag,.'lpmcrates; 
developing;  calculation  nuithods  for  the 
predictien  cf  theyie-lds  of  CO  (jnd 
evt'ntu:i!ly  tiX's.u  tLixicanl)  as  a  function 
of  fuel  l\pe.nva:labiiily  of  oir,  and  fira 
sc.jle. 

e.  MntiTia's  Fire  H^'.^rarch:  Pt-rforms 
research  to  undtrst-nnd  fundainontallv 
the  n!ech.;n:sn's  that  cor^trol  the 
ignition,  ilmie  spread,  rnd  b'.irningrate 
of  materials  and  the  ch«niical  and 
physical  characteristics  that  affect  these 
aspects  of  flammability;  develops 
methods  of  measuring  and  predicting 
the  respon.se  of  a  material  to  a  fire.  This 
includes:  characterizing  the  burning 
rates  of  charring  and  non-charring 
polymers  and  composites;  delineating 
and  modeling  the  enthalpy  and  mass 
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transfer  mechanisms  of  materials 
combustion;  and  developing 
computational  molecular  dynamics  and 
other  mechanistic  approaches  to 
understand  the  relationships  between 
pc!>iner  structure  and  fiammability. 

f.  Fire  Sinsing  and  Extinguishment: 
Develops  understanding,  melrolo^y,  and 
predictiv&niHthodj  to  enable  high- 
performance  fire  sensing  and 
extinguishment  systems;  devises  new 
approaches  tominimizing  the  impact  of 
unwanted  fires  and  the  suppression 
process.  This  includes:  research  for  the 
identification  and  in-situ  meacurenients 
of  the  symptoms  of  pending  and  nascent 
fires  or  explosions,  and  the 
consequences  of  suppression;  devising 
or  adapting  monitors  for  these  variables 
and  creating  the  intelligence  for  timely 
interpretation  of  (he  data;  determining 
mechanisms  for  deflagration  and 
detonation  suppression  by  advanced 
agents  and  principles  for  their  optimal 
use;  modeling  the  extinguishment 
process;  and  developing  performance 
measures  for  the  effectiveness  of 
suppression  system  design. 

Proposal  Review  Process 

All  proposals  are  assigned  to  the 
appropriate  group  leader  of  the  eight 
programs  listed  above  for  review, 
including  external  peer  review,  and 
recommendations  on  funding.  Both 
technical  value  of  the  proposai  and  the 
relationship  of  the  work  proposed  to  the 
needs  of  the  specific  program  are  taken 
into  consideration  in  the  group  leader's 
recommendation  to  the  Deputy  Dirrjctor. 
Applicants  should  allow  up  to  60  days 
proce.ssing  time.  Propo.sals  are  evaluated 
for  technical  merit  by  at  least  three 
professionals  from  NIST.  the  Building 
and  Fire  Research  Laboratory,  or 
t»!chnir,al  experts  from  other  interested 
governrient  agencies  and  in  the  case  of 
new  proposals,  experts  from  the  fire 
research  community  at  large. 

Evaluation  Criteria 

a.  Rationality 0-20 

b.  Quaiificition  cf  Technical  Ftr- 

sonnul  0-20 

c.  Resources  Availability 0-20 

d.  TiKhnical  Morit  of  contribution  .         O-40 

Stlection  Procedures 

Thf;  results  of  these  evaluations  are 
transmitted  to  the  group  leader  of  the 
appropriate  research  unit  in  the 
Building  and  Fire  Research  Laboratory 
who  prepares  an  analysis  of  coniments 
and  makes  a  recommendation.  The 
ruconunendation  is  forwarded  to  the 
Deputy  Director  of  the  Building  and  Fire 
Research  Laboratory'  who  will  also 
consider  compatibility  with 
programmatic  goals  and  financial 


feasibility  before  making  the  final 
decision. 

Paperwork  Reduction  Act 

The  SF-424.  SF424A  and  SF424B 
mentioned  in  this  notice  is  subject  to 
the  requirements  of  the  Paperwork 
Reduction  Act  and  has  been  approved 
by  0MB  under  Control  No.  0348-00343, 
0348-0044  and  0348-0040. 

Additonal  fiequirements 

Applicants  that  incur  any  costs  prior 
to  an  award  being  made  do  so  solely  at 
their  own  risk  of  not  being  reimbursed 
by  the  Coveniment.  Applicants  are  also 
horeby  notified  that  notwithstanding 
any  verbal  assurance  that  they  may  have 
received,  there  is  no  obligation  on  the 
part  of  DoC  to  cover  pre-award  costs. 
Linsatisfactory  performance  under  prior 
Fotieral  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

Applications  under  this  program  are 
not  subject  to  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs." 

Applicants  are  reminded  that  a  false 
statement  on  an  application  is  grounds 
for  denial  or  termination  of  funds  and 
grounds  for  possible  punishment  by  fire 
or  imprisonment  as  provided  in  18 
U.S.C.  1001. 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

1.  The  delinquent  account  is  paid  in 
full. 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  paym.ent  is 
received,  or 

3.  Other  arrangements  satisfactory  to 
DoC  are  made; 

Primary  Applicant  Certification.  All 
primar\'  applicants  must  submit  a 
completed  Form  CD-511.  •'Certification 
Regarding  Dabarment.  Sus[)ension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirement  and  Lobbying." 
Applicants  are  also  hereby  notified  on 
the  following: 

1.  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  part  2fi,  Section  105) 
are  subject  to  15  CFR  part  26. 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

2.  Drug-Free  Wnrkplnrr.  Cirantees  (as 
defined  at  15  CFR  Part  2fi.  Section  H05) 
are  subject  to  15  CFR  p.irt  2fi,  Subpart 
F,  "Governmentwide  Requirement.^  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 


3.  Anti -Lobbying.  Persons  (as  defined 
at  15  CFR  part  28.  section  105)  ore 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitation  on  u.se  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  l.)>)bying  s€-<:tion 
of  the  certification  form  pre.scribt^d 
above  applies  to  applications/bids  for 
grants,  cooperative  agreenients,  and 
contracts  for  more  the  3 100  000,  and 
loans  and  loan  guarantees  for  more  the 
5150.0(10,  or  the  single  frimily  maximum 
mortga;',e  limit  for  affected  progiams, 
whichever  is  greater;  and 

4.  Anti-Lobbying  Di.<;closure.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  appendix  B  . 

LowfT  Tier  Certification.  Recipients 
must  require  applicants/bidders  for 
subgrants.  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instnictions  contained  in  the  award 
document. 

All  for-profit  and  nonprofit  applicants 
will  be  subject  to  a  name  check  review 
process.  Name  checks  are  intended  to 
reveal  if  any  key  individuals  ass«:iated 
with  the  applicant  ha\e  been  convicted 
of  or  are  presently  facing,  criminal 
chai-ges  such  as  fraud,  theft,  perjury,  or 
other  matters  which  significantly  reflect 
on  the  applicant's  management  honesty 
or  financial  integrity. 

If  an  application  is  accepted  for 
funding.  DOC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award,  increased  funding,  or 
extending  the  period  of  performance  is 
at  the  total  discretion  of  NIST. 

Recipients  and  subrecipients  are 
subject  to  all  Federal  laws  and  Federal 
and  IXX]  policies,  regulations,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

Datod:  May  5,  1994. 
Samuel  Kramer. 

Associate  Director. 

|FR  Doc.  94-11396  Filed  5-10-94;  8:45  ami 
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[Do^bt  No.:  S2C521-4095] 

National  Voluntary  Lsboratory 
Accreditation  Program 

AGqMCV:  Nalional  Institute  of  Standards 
ar.di  Technology.  Commerce. 
ACTION:  Notice  cfestabHs'.iment  of  a 
l^l>|[i.'ntOT7  Accreditation  Program 
(L-^f*)— NVLAP  Calibration  Laboratories 
neditation  ProgTam. 


ftcf:, 


SUW!*AR»;  The  National  Voluntary 
Labarstory  Au^reditation  Progrcim 
(NVtAF),  National  Institute  of 
S!a>idards  and  Technologv  (NIST).  vviil 
acciipt  applitaiions  frcm  laboratories 
.«.eel.irig  accreditation  undtr  die 
Calibration  Laboratories  Accreditation 
Froj.jam.  The  program  is  ir.  accord  with 
the  ijitor.t  of  the  original  reqtics'  by  the 
Nat  Anal  Conference  of  Stand  irds 
Lab  JTalories  as  announced  previously  in 
the  pcdcral  Regs'.ter. 

Ulie  to  the  large  nurr.ber  of  ai.lic  ipated 
rt;fif  Onses  to  this  program,  applications 
will  be  processed  in  order  of  the  date 
received. 

Afx:reditaiion  uil!  be  offered  to  cJl 
npp  icant  laboratories  that  fulfill  the 
requirements  of  the  National  Voluntary 
LabOraJo!^'  Accreditation  Program 
(NVtAP). 

FOR  I^URTMHR  INFORMATION  CONTACT: 
Persons  desiring  to  obtain  an 
application  package  or  further 
infof  niation  concerning  the  Calibration 
Laboratories  Accreditation  Program 
should  contact  the  National  Voluntarj- 
Laboratory  Accreditation  Program  by 
mai  Pt  the  National  Institute  of 
Star  (Sards  and  Technology.  Building 
411,  room  A162.  Caithersburg,  MD 
208* )9;  or  by  telephone  (301-P73-401R) 
or  Fax  (301-926-2884). 

SUP«  ELEMENTARY  tHFORMATiON: 

Bac  (ground 

Tl  I  s  notice  is  issued  in  au.ordaiice 
witJJ  ^*\XAP  Procedures  (15  CFR  part 
a  Federal  Register  Notit;e  daied 
jIB.  1992.  (57  FR  21073).  the 
Natijcnal  Inotitute  of  Standards  and 
Tecli  lology  (NIST)  annou.nced  the 
deci  iion  to  develop  the  program. 
"Ac  :^t>dita?icn  for  Calib.'at;on 
Labdratories."  requested  from  the 
.Nati  ar.ol  Conference  of  Standards 
Labdratories  in  a  letter  dated  June  1.1. 
199] ,  announced  in  the  Federal 
Regialer  of  August  21.  19<n,  (r>ft  FR 
415^6). 

AfjImi.niGtretive  and  general  tec  hnicai 
critcjria  have  been  developed  a.'id 
incorporated  into  a  Procedure  and 
CTeneral  Requirements  Handbook  (NIST 
Handbook  150).  A  companion  draft 
Ci!ilt)ration  Laboratories  Technical 
Guid^  (NIST  Handbook  150-2)  contains 
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amplifying  technical  informa'ion  for 
each  of  the  eight  fields  of  calibration. 
Teclmical  experts,  selected  and  trained 
by  NVLAP.  will  use  the  NIST  Handbook 
150  and  the  Technical  Handbook  to 
conduct  the  on-site  assersment.  They 
uill  present  their  findings  to  the 
applicant  calibration  laboratory  ut  the 
time  of  assessment;  however,  the  final 
evaluation  will  be  made  by  NTL-'vP- 
.selected  panels. 

Proficiency  testing  will  be  used,  along 
with  an  on-site  assessment,  to  detennine 
the  competence  of  the  applicant 
calibration  laboratories  to  perform 
calibrations  at  the  claimed  levels  of 
uncertainty.  Proficiency  testing  will  be 
conducted  annually  in  at  least  one 
parameter  for  each  field  of  calibration 
for  which  a  laboratory  applies. 

An  applii:atior.  pacLige  coasistiut?  of 
the  NIST  Handbook  150.  Technical" 
Guide,  application  forms  (OM3  Control 
No.  0693-003)  and  fee  schedule  will  be 
provided  on  request.  Fees  are  charged  to 
laboratories  seeking  accreditation  in  two 
stages.  The  Stage  I  fee  is  standard  and 
is  charged  to  all  applicant  laboratories. 
It  covers  the  cost  of  initial  review  of  the 
application,  quality  manual,  and  related 
documentation.  The  Stage  II  fee  is 
variable,  based  on  the  scope  of 
accreditation  desired  by  the  applicant 
laboratory. 

After  the  laboratory  has  successfully 
fulfilled  Stage  I.  tlie  fees  for  Stage  II  will 
be  established  to  include 
administratjve/technical  support,  on- 
site  assessment,  and  proficiency  testing 
costs. 

NVLAP  will  publish  a  directory  of  all 
accredited  calibration  laboratories  and 
the  accreditation  will  be  renewable 
annually. 

Dated;  May  S.  1994. 
Samue!  Kramer, 
Associate  Dirf-r:or. 
IFR  Doc,  94-11355  Filed  5-;0-94;  6  4  j  ani| 
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No'.jonsl  Ocsanic  and  Atmospheric 
Administration 

[J.D.  0S0494E] 

North  Pacific  Fist)ery  Management 
Cou.nctl;  Meeting 

AGENCY:  National  Marine  Fisheries 

Servic;e  (NMFS).  National  Oceai-iic  and 

Atmospheric  Admini.stralion  (NO-AA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMAflY:  The  Nordi  Pacific  Fi.<;hery 
Management  Council's  (Council) 
Observer  Oversight  Committee 
(Committee)  will  hold  a  meeting  on  May 


26-27.  1994.  at  the  AIasi.a  Fisheries 
Science  Center.  7600  Sand  Point  Way. 
NE..  Seattle.  WA.  The  meeting  will 
begin  at  9  a.m.  on  May  26.  in  room 
2079.  Building  4,  and  will  continue  i.^to 
May  27,  if  necessary. 

The  Committee  will  receive  reports 
from  NMFS  and  the  Alaska  Department 
of  Fish  and  Gam.e  on  implementation  of 
the  North  Pacific  Fisheries  Research 
Plan,  including  estimates  of  first-year 
fee  percentages.  The  Committee  will 
review  proposed  budgets  and  develop 
recornmtndations  for  the  Council  when 
it  meets  in  Anch.orcge  tlie  wtt  k  of  June 
6, 1994. 

FOR  FUHTHSa  INFOfW/J^TION  CONTACT: 
Chris  Oliver.  Deputy  Director,  North 
Pacific  fisher)'  Management  Council. 
P.O.  Bo.x  103136.  Aftchorage.  AK  99510; 
telephone;  (907)  271-2809. 
SUPPLEMENTARY  INFOFIMATiOH:  The 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sigr.  language  interpwietation  or  other 
auxiliary  aids  s.houid  be  directed  to  Judy 
Wiiloughby.  (907)  271-2809.  at  least  7  ' 
working  days  prior  to  the  meeting  date. 

Dated:  May  5.  1994. 
David  S.  Crestin. 
Actir^  Director.  Office  of  Fisheries 
Conservnf  i\?.'>.  and  Management.  National 
Marine  Fisheries  Service. 
IFR  Doc.  94-11338  Filed  5-10-94;  B,45  am] 
BiLLlNa  COCE  3510-22-F 


P.0.041994A] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NO.\A), 

Commerce. 

ACTION:  R^'ceipt  of  Application  to 

Modify  Permit  No.  836  (P79r). 


SUMMARY:  Notice  is  heivby  give.-,  tiiat 
Institute  of  Marine  Science,  University 
of  Cali.^'ornia.  Santa  Cruz.  CA  95064 
(Principal  Investigafcrs;  Drs.  Daniel  P. 
Costa.  Burney  J.  LeDoeuf.  end  Charles  L. 
Ortiz),  haj;  requested  a  modification  to 
Permit  No.  836. 

ADDRESSES;  The  modification  request 
and  related  documents  ere  available  fc." 
review  upon  written  request  or  by 
appointment  in  the  foIlowinooffice{s): 

Permits  Division.  Office  of  Protected 
Resources,  NMFS.  1315  East  West 
Highway,  room  13130.  Silver  Sprine.. 
MD  20910  (301/713-2289);  and 

Southwest  Ref^ion,  501  VV.  Ocean 
Blvd..  suite  4200.  Long  Beach.  CA 
90802-4213). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Director,  Office  of 


24406 


Federal  Register  /  Vol.  59,  No.  90  /  Wednesday,  May  11.  1994  /  Notices 


Protected  Resources,  NMFS,  NOAA, 
U.S.  Department  of  Commerce,  1315 
East-West  Highway,  room  13130,  Silver 
Spring,  MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  modification 
request  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary-  of  Commerce  is  forwarding 
copies  of  this  application  to  the  .Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  modificniion  to  Pennil  No.  836, 
issued  on  Mdv  12,  1903  (58  PR  29199) 
is  requested  undvr  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1S72, 
as  amended  (16  U.S.C.  1361  et  stq.]  and 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 

Permit  No.  836  authorizes  the  Permit 
Holder  to  conduct  various  research 
activities  en  Northern  elephant  seals 
{Mirotmgn  angustirostris)  over  a  5-year 
period.  Thesi.-  activities  include,  among 
other  tilings,  capture,  tagging  and 
marking,  handling,  temporary  c:aptivity 
and  translocation  upon  release. 
Activities  are  authorized  to  be 
conducted  on  Afio  Niievo. 

The  Permit  Holder  requests 
authorization  to:  Translocate  and  release 
up  to  40  animals  each  ye^ir  to  a  location 
5  miles  south  of  the  Sur  Ridge  or  from 
a  point  south  of  Pf .  Sur  (site  of  the 
sound  source  for  the  proposed  Acoustic 
Thermography  of  the 

Ocean  CJimate  (ATOC)  experiment); 
attach  an  acoustic  data  logger  (sound 
recorder)  to  the  dorsal  midline  on  the 
back;  play  killer  whale  sounds  in  the 
.rack  of  loniing  seals  (when  the  ATOC 
sound  f>o;irce  is  off);  and  ext^-nd  the  area 
of  takt  to  include  Gorda  and  Piedras 
Blancas  in  Central  California. 

Dated:  MdV  3.  1994. 
William  W.  Fo.x,  Jr.,  Ph.D.. 

Director.  Office  ofPrnlPcted  Resources, 
'\'(itional  Marine  Fisheries  Sen'ire. 
ii  R  £X.c.  94-11355  Fil<j<i  5-10-94:  8:45  am) 
£:LUNG  code  351»-22-f 

[i.D.  (M29S4A] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 

.St^rvice  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  applications  for 

scientific  research  permits  (P317B  and 

P317C). 


SUMMARY:  Notice  is  hereby  given  that 
Mr.  Jeffery  D.  Goodyear,  1533  Glad.stone 
Avenue,  Victoria,  BC  V8R  1S4,  Canada 
has  applied  in  due  form  for  two  permits 
(P317B  and  P317C)  to  take  (harass) 
cetaceans.  Ms.  Janice  Straley,  P.O.  Box 
273,  4501  Halibut  Point  Road.  Sitka,  AK 
99835  is  co-applicant  on  applic;ation 
P317C. 

DATES:  Written  comments  must  be 
received  by  June  10,  1994. 
ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  upon  written  request  or  bv 
appointment  in  the  following  office{s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway.  Room  13130,  Silver  Spring, 
MD  209"l0  (301/713-2289); 

Director,  Northeast  Region,  NMFS, 
One  Blackburn  Drive,  Gloucester,  MA 
01930-2293  (508/281-9328);  and 

Director.  Alaska  Region,  NMFS.  P.O. 
Pox  21668.  Juneau,  AK  99«02-1668 
(907/586-72.35). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  these  requests, 
should  be  submitted  to  the  Diret:tor. 
Office  of  Protected  Resources.  NMFS. 
NOAA,  U.S.  Department  of  Commerce, 
1315  East-West  Highway,  Room  13130. 
Silver  Spring.  MD  20910,  within  30 
days  of  the  publication  of  this  notice. 
Those  individuals  requesting  a  hearing 
should  set  forth  the  specific  reasons 
why  a  hearing  on  these  particular 
requests  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Sec-etarj'  of  Commerce  is  forwarding 
copic  s  of  this  application  to  the  Marine 
Ma'KiT.al  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUf  PLEVENTARY  INFORMATION:  The 
s-.!|ii.!(.t  permits  are  requested  under  the 
Euthority  of  the  Marine  Manmial 
Protection  Act  of  1G72,  as  umended  (16 
U.S.C.  1361  nt  seq.),  the  Rf^f^ulations 
Govrrning  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
am-nded  (16  U.S.C.  1531  et  seq.),  and 
the  regulations  goveniing  the  taking, 
importing,  and  exporting  of  endangered 
fi.sh  ar.d  wildlife  (50  CFR  part  222). 

Fcrmil  application  P317B  requests 
a'lthorization  for  the  harassment  of  up 
to  l."0  humpback  whales  [Mfgnptera 
novnffingliae],  150  fin  whales 
[Bn!r,>  noptera  p!;ysalus],  and  150 
north.ern  right  whales  [Eiibolaena 
gUiricAis)  annually,  over  a  5-year  period. 
duri:ig  repeated  approaches  for 
pu.q.o.ses  of:  (1)  Tagging  with  VHF 
radio,  sonic,  or  satellite-linked  tags; 
and'or  (2)  photographing  and  filming 
for  purposes  of  identification, 
behavioral  documentation,  and 


assessing  tag  status.  The  proposed 
activities  will  be  conducted  in  the 
western  North  Atlantic. 

Permit  application  P317C  requests 
authorization  for  the  harassment  of  up 
to  150  humpback  whales  annually,  over 
a  5-year  period,  during  repeated 
approaches  for  purposes  of:  (1)  Tagging 
with  VHF  radio,  sonic,  or  satellite- 
linked  tags,  and  skin  sampling:  and  (2) 
photographing  and  filmii>g  for  purposes 
of  identification  and  assessing  lag 
status.  The  proposed  activities  will  be 
conducted  in  Alaskan  waters. 

Datod:  M.iy  3.  1994. 
William  W.  Fox,  Jr..  Ph.D.. 

Director,  Office  of  Protected  Hesourcef;. 

S'utior.al  .\farine  Fisheries  Senice. 

[PR  Df^.  94-11356  Filed  5-10-94:  B;45  an:] 

BILLING  CODE  3510-22-f 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Notification  of  Request  for  Approval  of 
a  Collection  of  If.formation  About 
Product-Related  injuries 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35).  the  Consumer 
Product  Safety  Commission  has 
submitted  to  the  Office  of  Management 
and  Budget  a  rvi<uest  for  approval 
through  May  31.  1997,  to  collect 
information  about  product-related 
injuries. 

Section  5f;;)  of  the  Consumer  Product 
Safety  Act  915  U  S.C.  2054(a))  requires 
the  Commission  to  collect  information 
related  to  liu*  ( .icse  and  prevention  of 
death,  injury,  and  illness  associated 
v.'ilh  consum:.'r  products,  and  to  conduct 
continuing  studies  and  investigations  of 
deaths,  injuries;,  diseases,  and  economic 
lo.sses  resulting  from  accidents 
involving  con.s.inier  products.  The 
Commission  i;:;(;s  this  information  to 
support  ruki.i.-'kiiig  proceedings, 
developmeiit  and  improvement  of 
voluntary  staiida-ds,  information  and 
education  p.-ogranis,  and  administrative 
and  judicial  prLx:eedings  to  rt-move 
unsafe  pro'iuds  f.om  the  marketplace 
and  consul, .trs'  hi.mes. 

Persons  v.  iio  l:,ive  been  involved  in  or 
who  have  witni.ssed  accidents 
associated  with  consumer  products  are 
an  important  source  of  infor.mation 
about  deaths,  injuries,  and  illnesses 
resulting  from  such  accidents.  From 
consumer  compl.uiits.  newspapers 
accounts,  death  certificates,  hospital 
emergency  room  reports,  and  other 
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sourt^.  the  Commlssicn  selects  a 
limitHd  number  of  accidents  for 
inveitigation.  These  investigations  may 
involve  face-to-face  interviews  with 
accident  victims  or  witnesses,  or 
telepjhone  interviews  with  those 

persons. 

i 

Add^taional  Details  About  the  Request 
for  Approval  of  a  Collection  of 
Information 

Agttncy  address:  Consumer  Product 
Safety  Commission.  Washington.  DC 
202»7. 

TiHn  of  information  collection: 
Folldw-Up  Activities  for  Product- 
Related  Injuries. 

Type  o/ request:  Extension  of 
approval. 

Frequency  of  collection:  One  time  for 
each  respondent. 

General  description  of  respondents: 
Persons  who  have  been  involved  in.  or 
who  have  witnessed,  accidents. 

Estimated  number  of  respondents: 
2.200  to  be  interviewed  by  telephone; 
700  to  be  interviewed  at  the  accident 
site. 

Estimated  average  number  of  hours 
per  respondent:  0.34  for  each  telephone 
interi'jew;  5.0  for  each  on-site  interview. 

Estimated  number  of  hours  for  all 
respondents:  4,248. 

Comments:  Comments  on  this  request 
for  extension  of  approval  of  information 
collection  requirements  should  be 
addressed  to  Donald  Arbuckle,  Desk. 
Officer.  Officer  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington. 
DC  20503;  telephone:  (202)  395-7340. 
Copies  of  the  request  for  extension  of 
information  collection  requirements  are 
available  from  Francine  Shacter,  Office 
of  Planning  and  Evaluation,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207;  telephone:  (301) 
504-C416. 

This  is  not  a  proposal  to  which  44 
U.S.G.  3504(h)  is  applicable. 

Dated  May  4,  1994. 
Sadye  E.  Dunn. 

Secretary.  Consumer  Product  Sufetv 

Comirfission. 

IFR  D^.  94-11307  Filed  5-10-94;  8:45  ami 

BILUNC  CODE  6}»-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Cruise  Missile-  Defense 

ACTION:  Notice  of  advisory  committee 
meetihgs. 


m 


SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Cruise  Missile  Defense 


will  meet  in  closed  se.ssion  on  May  11- 
12, 1994  at  Science  Applications 
International  Corporation.  McLean. 
Virginia.  In  order  for  the  Task  Force  to 
obtain  time  sensitive  classified 
briefings,  critical  to  the  understanding 
of  the  issues,  this  meeting  is  scheduled 
on  short  notice. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  focus  on  the  land 
attack  Cruise  Missile  threat,  and  should 
be  comprehensive  enough  to  address 
operational  issues,  (offensive  as  well  as 
defensive),  organizational  matters, 
connections  to  other  programs  and 
investment  strategy  as  well  as  technical 
issues. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisor}'  Committee  Act, 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C.  App.  II,  (1988)).  it  has  been 
determined  that  this  DSB  Task  Force 
meeting,  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988).  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  May  6. 1994, 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

PR  Doc  94-1 1 392  Filed  5-10-94;  8:45  ami 

eiLUNG  CODE  500(M>4-M 


DEPARTMENT  OF  ENERGY 
[FE  Docket  No.  ES-^98] 

Application  for  Authorization  to  Export 
Electricity:  Western  Systems  Power 
Pool 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  The  Western  Systems  Power 
Pool  (WSPF)  has  requested 
authorization  to  export  eleclric  energy 
to  Canada.  The  application  has  been 
filed  on  behalf  of  most  jurisdictional 
members  of  WSPP. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  July  11.  1994. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Electricity  (FE-52).  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy, 
Department  of  Energy.  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585. 


FOR  FURTHER  UNFORMATtON  CONTACT: 
Ellen  Russell  (Program  Officer)  202- 
58G-9624  or  Mike  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act. 

On  December  3.  1993.  as  amended 
March  17. 1994,  the  Western  Systems 
Power  Pool  (WSPP  or  the  Pool)  filed  an 
application  with  the  Office  of  Fossil 
Energy  (FE)  for  authorization  to  export 
electric  energy  to  Canada  pursuant  to 
section  202(e)  of  the  Federal  Power  Ac1. 
Specifically.  WSPP  was  applied  for 
authorization  to  transmit  electric  energy 
to  a  foreign  member  of  the  Pool.  British 
Columbia  Hydro  and  Power  Authority 
(BC  Hydro),  and  other  future  Canadian 
members.  The  Pool's  public  utility 
members  participating  in  this 
application  are: 

Arizona  Public  Service  Company 
Ontral  and  South  West  Services.  Inc. 
(Antral  Louisiana  Electric  Ck)mpanv 
Idaho  Power  Company 
Kansas  City  Power  and  Light  Qtmpany 
Montana  Power  Company 
N(;vada  Power  Company 
Oklahoma  Electric  Company 
Pacific  (ias  &  Electric  Company 
PacificCorp 

Public  Service  Company  of  Colorado 
Public  Service  Company  of  New  Mexico 
Public  Service  Company  of  Oklahoma 
Pudgot  Sound  Power  &  Light  Qjmpanv 
Sierra  Pacific  Power  Company 
Southern  California  Edison  Company 
Southwestern  Public  S^rviceQ)mpany 
Tuston  Eliictric  Power  Com.pany 
tItiliCorp  United  Inc  (West  Plains  Energy) 
Washington  Water  Power  Otmpany 
Wt^stern  Resources.  Inc 

(San  Diego  Gas  &  Electric  and  Portland 
Ceneral  Electric  Company  were  among 
the  applicant  companies  when  WSPP 
applied  to  Fe.  Both  companies,  by  letter 
to  FE.  subsequently  withdrew  from  the 
WSPP  application  and  were 
individually  issued  electricity  export 
authorizations  in  Do<:ket  Numbers  EA- 
100  and  EA-97.) 

By  this  joint  application.  ec<r!i  (,( the 
participating  Pool  members  s«ek  an 
export  authorization  allov.ing  them  to 
enter  into  transactions  v.ith  BC  Hydro 
which  involve  the  exportation  of 
electricity  from  the  United  Stales.  All 
such  transactions  would  be  pu.-suant  to 
the  terms  and  conditions  of  the  WSPP's 
pooling  Agreement  and  servi(  e 
schedules  approved  by  the  Federal 
Energy  Regulatory  Commt'.^.ion  (FERC). 

The  WSPP  Agreement  iffi-^.ts  a 
marketing  arrangement  pur<;u,'int  to 
which  the  members  provide  among 
themselves  prescheduled  and  realtime 
coordinated  short-term  power  and 


24408 Federal  Register  /  Vol.  59.  No.  90  /  Wednesday.  May  11.  1994  /  Notices 


energy  transactions.  The  Agreement  also 
sets  forth  the  limitations  and  parameters 
affecting  all  VVSPP  transactions. 

The  WSPP  Agreement  contains  four 
service  schedules  approved  by  and  on 
file  with  FERC.  All  VVSPP  transactions 
are  conducted  voluntarily  among 
members  pursuant  to  the  terms  of  the 
service  schedules.  The  transactions  are 
wholesale  in  nature,  involving  no  retail 
sales.  Specifically,  the  schedules 
provide  for  (1)  Economy  Energy  Service, 
(2)  Unit  Commitment  Service.  (3)  Firm 
System  Capacity/Energy  Sales  or 
Exchanges,  and  (4)  Transmission 
Service.  Significantly,  all  transactions 
among  VVSPP  members  must  be  no  more 
than  one  year  in  duration.  Also,  all 
transmission  services  are  voluntary. 

The  WSPP  Agreement  is  not  intended 
to  relegate  the  members  to  a  "traditional 
power  pool"  arrangement.  The 
Agreement  does  not  work  to  supersede 
any  of  the  contractual  relationships  of 
any  of  the  members,  and  its  does  not 
preclude  any  of  the  members  from 
entering  into  future  contractual 
relationships.  In  the  VVSPP  application. 
VVSPP  asserts  that,  in  essence,  the  VVSPP 
is  intended  to  be  superimposed  on  top 
of  its  members'  other  contractual 
relationships  and  thereby  serve  to 
capture  economic  benefits  which  are  not 
already  realized  under  those  existing 
agreements.  Because  of  its  purpose  as  a 
supplemental  agreement  to  facilitate  the 
sale  of  short-term  excess  capacity  and 
energy,  transactions  under  the  VVSPP 
agreement  involve  the  use  of  only 
existing  facilities  and  do  not  require  the 
construction  of  new  facilities. 

The  electric  energy  to  be  exported 
will  be  delivered  by  BC  Hydro  over  the 
international  transmission  facilities 
owned  and  operated  by  the  Bonneville 
Power  Administration  (BPA).  The 
construction,  connection,  operation,  and 
maintenance  of  these  facilities  has  been 
authorized  by  Presidential  permits 
issued  pursuant  to  Executive  Order 
10485,  as  amended  by  Executive  Order 
12038.  These  facilities  consist  of  three 
electric  transmission  lines  that 
intertJCi.nect  with  facilities  of  BC  Hydro: 
Two  500-kilovolt  (kV)  lines  located  at 
Blaine,  Washington,  (Presidential 
Permit  PP-10)  and  one  230-kV  line  at 
Nelway,  British  Columbia  (Presidential 
Permit  PP-46).  In  addition.  BPA's  230- 
kV  transmission  line  that  connects  to 
West  Kootenay  Power  and  Light 
Company,  Limited,  also  at  Nelway, 
British  Columbia,  will  be  used 
(Presidential  Permit  PP-36). 

Procedural  Matters:  Any  person 
desiring  to  be  heard  or  to  protest  this 
application  should  file  a  petition  to 
intervene  or  protest  at  the  address 
provided  above  in  accordance  with 


§§  385.211  or  385.214  of  the  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211,385.214). 

Any  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above.  Additional 
copies  of  such  petitions  to  intervene  or 
protests  also  should  be  filed  directly 
with:  Michael  E.  Small,  Wright  & 
Talisman,  suite  600,  1200  G  Street,  NW., 
Washington,  DC  20005-3802. 

Pursuant  to  18  CFR  385.211,  protests 
and  comments  will  be  considered  by  the 
DOE  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  under  18  CFR  385.214. 
Section  385.214  requires  that  a  petition 
to  intervene  must  state,  to  the  extent 
known,  the  position  taken  by  the 
petitioner  and  the  petitioner's  interest  in 
sufficient  factual  detail  to  demonstrate 
either  that  the  petitioner  has  a  right  to 
participate  because  it  is  a  State 
Commission;  that  it  has  or  represents  an 
interest  which  may  be  directly  affected 
by  the  outcome  of  the  proceeding, 
including  any  interest  as  a  consumer, 
customer,  competitor,  or  a  security 
holder  of  a  party  to  the  proceeding;  or 
that  the  petitioner's  participation  is  in 
the  public  interest. 

A  final  decision  will  be  made  on  this 
application  after  a  determination  is 
made  by  the  DOE  that  the  proposed 
action  will  not  impair  the  sufficiency  of 
electric  supply  within  the  United  States 
or  will  not  impede  or  tend  to  impede 
the  coordination  in  the  public  interest  of 
facilities  in  accordance  with  section 
202(e)  of  the  Federal  Power  Act.  The 
final  decision  would  be  issued  to  the 
individual  members  of  VVSPP  and  not  to 
the  Power  Pool  itself. 

Before  an  export  authorization  may  be 
issued,  the  environmental  impacts  of 
the  proposed  DOE  action  (i.e..  granting 
the  export  authorization,  with  any 
conditions  and  limitations,  or  denying 
it)  must  be  evaluated  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington,  DC,  on  May  2,  1994. 
Anthony  J.  Como. 

Director.  Office  of  Coal  &  Electricity.  Office 
of  Fuels  Programs.  Office  of  Fossil  Energy. 
IFR  Doc.  94-11429  Filed  5-10-94;  8:45  amj 

BILLING  C006  64SO-01-M 


Financial  Assistance  Award: 
Pennsylvania  State  University 

AGENCY:  U.S.  Department  of  Energy. 

ACTION:  Notice  of  intent  to  award  an 
unsolicited  application  financial 
assistance  award. 

SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.6(a)(2).  it  is  making  a  discretionary 
financial  assistance  award  ba.sed  on 
acceptance  of  an  unsolicited  application 
meeting  the  criteria  of  10  CFR 
600.14(e)(1)  under  Grant  Number  DE- 
FG01-94CE15581  to  Pennsylvania  State 
University.  The  proposed  grant  will 
provide  funding  in  the  estimated 
amount  of  $92,131  by  the  Department  of 
Energy  for  the  purpose  of  saving  energy 
through  the  construction  and  testing  of 
a  lightweight,  solid  pol>TOer,  lithium 
battery  to  be  used  in  electric 
automobiles.  This  high  energy  density, 
highly  efficient,  rechargeable  light 
weight  battery  will  significantly  reduce 
the  weight  of  electric  cars  and  increase 
the  energy  efficiency  of  the  cars. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy,  Office  of  Placement  and 
Administration,  ATTN:  John  Windish, 
HR-531.23,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  has  determined  in 
accordance  with  10  CFR  600.14(f)  that 
the  unsolicited  application  for  financial 
assistance  submitted  by  Pennsylvania 
State  University,  is  meritorious  based  on 
the  general  evaluation  required  by  10 
CFR  600.14(d)  and  that  the  proposed 
project  represents  a  unique  idea  that 
would  not  be  eligible  for  financial 
assistance  under  a  recent,  current  or 
planned  solicitation.  Dr.  Harry  AUcock 
will  be  the  principal  investigator.  He  is 
the  inventor  of  this  patentable 
polymerization  method  for  lightweight 
lithium  batteries  and  has  spent  over 
thirty  years  in  the  field  of  polymers  and 
materials.  The  Energy  Related 
Inventions  Program  (ERIP)  has  been 
structured,  since  its  beginning  in  1975, 
to  operate  without  competitive 
solicitations  because  the  authorizing 
legislation  directs  ERIP  to  provide 
support  for  worthy  ideas  submitted  by 
the  public.  The  program  has  never 
issued  and  has  no  plans  to  issue  a 
competitive  solicitation. 

The  anticipated  term  of  the  proposed 
grant  is  24  months  from  the  effective 
date  of  award. 
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Issued  in  Washington,  DC,  on  May  4, 1994. 
Scott  Sheffield,  Director. 

Headquarter  Opemtions'Division  B,  Office  of 
Placement  and  Administration. 
(FR  Doc.  94-11432  Filed  5-10-94;  8:45  am) 
BILUNQ  CODE  6450-01-P 


Financial  Assistance  Award:  F.H.  Blalte 
and  Associates 

AGErj<ty:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  intent  to  award  an 
unsolicited  application  financial 
assisffince  award. 

summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.^{a)(2),  it  is  making  a  discretionary 
financial  assistance  award  based  on 
acceptance  of  an  unsolicited  application 
meeting  the  criteria  of  10  CFR 
600.14(e)(1)  under  Grant  Number  DE- 
FG01-94CE15606  to  F.H.  Blake  and 
Associates.  The  proposed  grant  will 
provide  funding  in  the  estimated 
amount  of  $99,760  by  the  Department  of 
Energy  for  the  purpose  of  saving  energy 
through  the  development  and 
construction  of  the  invention,  "Fiber- 
Optic  Anti-Cycling  Device  for  Street 
Lamps"  to  control  high  pressure  sodium 
street  lamps  so  that  the  lamps  come  on 
at  dusk  and  go  off  at  dawn.  In  addition, 
the  device  senses  when  the  lamp  fails  to 
operate  satisfactorily  within  a 
reasonable  time  and  removes  power 
from  the  lamp.  The  proposed 
technology  has  a  strong  possibility  of 
adding  to  the  Nation's  Energy  Resources 
by  enabling  the  millions  of  street  lamps 
in  the  United  States  to  be  more  energy 
efficient  and  to  lower  their  maintenance 
costs  through  more  effective  failure 
detection. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy.  Office  of  Placement  and 
Administration,  ATTN:  John  VVindish. 
HR-531.23, 1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  has  determined  in 
accordance  with  10  CFR  600.14(0  that 
the  unsolicited  application  for  financial 
assistance  submitted  by  F.H.  Blake  and 
Associates,  is  meritorious  based  on  the 
general  evaluation  required  by  10  CFR 
600.14(d)  and  that  the  proposed  project 
represents  a  unique  idea,  that  would  not 
be  eligible  for  financial  assistance  under 
a  recent,  current,  or  planned 
solicitation.  Frederick  H.  Blake  will  be 
the  principal  investigator.  He  holds  the 
patent  on  this  technology  and  has  spent 
twenty-five  years  in  the  field  of  energy 
management  and  photo-sensed  lighting 
control.  The  Energy  Related  Inventions 
Program  (ERIP)  has  been  structured. 


since  its  beginning  in  1975,  to  operate 
without  competitive  solicitations 
because  the  authorizing  legislation 
directs  ERIP  to  provide  support  for 
worthy  ideas  submitted  by  the  public. 
The  program  has  never  issued  and  has 
no  plans  to  issue  a  competitive 
solicitation. 

The  anticipated  term  of  the  proposed 
grant  is  18  months  fi-om  the  effective 
date  of  award. 

Issued  in  Washington,  DC,  on  May  4, 1994. 
Scott  Sheffield, 

Director,  Headquarter,  Operations  Divisior}  B. 
Office  of  Placement  and  Administration. 
[FR  Doc.  94-11431  Filed  5-10-94;  8:45  arc] 
BILLING  CODE  64S0-01-P 


Financial  Assistance  Award;  American 
Sun  Company 

agency:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  intent  to  award  an 
unsolicited  application  financial 
assistance  award. 

SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.6(a)(2),  it  is  making  a  discretionary 
financial  assistance  award  based  on 
acceptance  of  an  unsolicited  application 
meeting  the  criteria  of  10  CFR 
600.14(e)(1)  under  Grant  Number  DE- 
FG01-94CE15601  to  American  Sun 
Company.  The  proposed  grant  will 
provide  funding  in  the  estimated 
amount  of  $99,824  by  the  Department  of 
Energy  for  the  purpose  of  saving  energy 
through  the  development  and 
construction  of  an  extra-focal, 
convective  suppressing  solar  collector  to 
use  in  such  applications  as  water 
heating,  space  heating,  industrial 
process  heating,  absorption  cooling,  and 
desiccant  cooling.  The  proposed 
technology  has  a  strong  possibility  of 
adding  to  the  Nation's  Energy  Resources 
by  enabling  solar  energy  to  be  used  in 
household  and  industrial  processes  that 
now  can  only  be  served  cost  effectively 
by  fossil  fuels  and  electricity. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy.  Office  of  Placement  and 
Administration.  ATTN;  John  Windish. 
HR-531.23,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  has  determined  in 
accordance  with  10  CFR  600.14(f)  that 
the  unsohcited  application  for  financial 
assistance  submitted  by  American  Sun 
Company,  is  meritorious  based  on  the 
general  evaluation  required  by  10  CFR 
600.14(d)  and  that  the  proposed  project 
represents  a  unique  idea,  that  would  not 
be  eligible  for  financial  assistance  under 


a  recent,  current,  or  planned 
soUcitation.  Miles  Maiden  vnll  be  the 
principal  investigator.  He  has  pursued 
the  development,  refinement, 
manufacture,  and  marketing  of  this 
invention  since  1990.  The  Energy 
Related  Inventions  Program  (ERIP)  has 
been  structured,  since  its  beginning  in 
1975,  to  operate  without  competitive 
solicitations  because  the  authorizing 
legislation  directs  ERIP  to  provide      . 
support  for  worthy  ideas  submitted  by 
the  public.  The  program  has  never 
issued  and  has  no  plans  to  issue  a 
competitive  soUcitation. 

The  anticipated  term  of  the  proposed 
grant  is  18  months  from  the  effective 
date  of  award. 

Issued  in  Washington.  DC,  on  May  4, 1994. 
Scott  Sheffield. 

Director,  Headquarter  Operations  Division  B, 
Office  of  Placement  and  Administration. 

(FR  Doc.  94-11430  Filed  5-10-94;  8:45  am) 

BILLING  CODE  64S0-01-P 


Golden  Field  Office;  Non-Competitive 
Financial  Assistance  Award  To  The 
American  Council  For  An  Energy 
Efficient  Economy 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  noncompetitive 
fin£Lncial  assistance  award. 

SUMMARY:  The  Department  of  Energy 
(DOE).  Golden  Field  Office,  throu^  the 
Denver  Support  Office,  announces, 
pursuant  to  the  DOE  Financial 
Assistance  Rules  10  CFR 
600.7(b)(2)(i)(B)  it  intends  to  award  a 
Cooperative  Agreement  to  the  American 
Council  for  An  Energy  Efficient 
Economy  (ACEEE).  The  amount  to 
ACEEE  will  be  used  to  assist  states  and 
utilities  in  stimulating  the  adoption  of 
energy  efficiency  technologies  in  the 
industrial  sector. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  project  meets  the  criterion  for 
noncompetitive  financial  assistance 
specified  in  10  CFR  600.7(b)(i)(B)  in  that 
-the  activities  are  being  or  would  be 
conducted  by  the  applicant  using  its 
own  resources  or  those  donated  or 
provided  by  third  parties.  However,  the 
Department  of  Energy's  support  of  these 
activities  would  enhance  the  public 
benefits  to  be  derived  by  assisting  the 
American  Council  for  An  Energy 
Efficient  Economy  stimulate  the  transfer 
of  industrial  energy  efficiency 
technologies  to  states  and  utilities.  The 
Department  of  Energy  knows  of  no  other 
entity  which  is  conducting  or  is 
plaiming  to  conduct  such  an  activity. 
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The  activities  and  goals  of  the 
American  Council  for  An  Energy 
Efficient  Economy  are  designed  to 
provide  states  and  utilities  technical 
information  on  successful  industrial 
energy  efficiency  programs  including  an 
analysis  of  the  co-benefits  and 
secondary  impacts  of  specific 
technologies  now  entering  the 
marketplace  and  critical  analysis  of 
exemplary  state  industrial  programs. 
PROJECT  PERIOD;  The  project  period  for 
the  grant  award  is  two  years  and  it 
expected  to  bw,in  May  1994.  DOE  plans 
to  provide  funding  for  year  one  in  the 
amount  of  approximately  $99,962. 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Energy,  Golden  Field 
Office,  Denver  Support  Office.  Dennis 
D.  Maez,  2v'501  Youngfield  Strfift,  suite 
380.  Golden.  Colorado  80401,  (303)  231- 
5750  Extension  140. 

Issued  in  Gt)lden,  Colorado,  on  April  29, 
1994. 

John  W.  Meeker. 

Chief,  Prncurfnifnt  TfHim. 

[FR  Doc.  94-11423  Filed  5-10-94;  8:45  ami 

BtLUNGCOOC  e450-OV-M 


Nevada  Operations  Office;  Award  of  a 
Grant,  Noncompetitiva  Financial 
Assistance 

AGENCY:  Department  of  Energy  (DOE), 
Nevada  Operations  Office. 
ACTION:  Noti';e  of  Noncompetitive 
financial  assistance. 

SUMMARY:  DOE  announces  that  pursuant 
to  the  DOE  Financial  Assi.stance  Rules, 
10  CFR  600.14(e)(1),  it  intends  to  award 
a  noncompetitive  financial  assistance 
grant  to  the  state  of  Nevada,  Division  of 
Emergency  Management  (NDEM),  for 
providing  emergency  management 
initiatives  which  will  ensure  the  EXDE 
Nevada  Operations  Office  compliance 
with  applicable  federal,  state,  and  local 
environmental  requirements. 

This  grant  will  implement  an 
agreem.ent  with  the  NDEM  to  improve 
the  accountability  of  the  DOE  in  the 
areas  of  environmental  protection, 
public  health  and  safety,  and  emergency 
management. 

SUPPLEMENTARY  INFORMATION: 
The  state  of  Nevada,  NDEM.  will 
provide  emergency  management 
initiatives  to  ensure  compliance  with 
applicable  federal,  state,  and  local 
regulations  at  DOE  locations  in  the  state 
of  Nevada. 

The  state  of  Nevada  will  assume  a 
more  substantive  role  in  overseeing 
DOE'S  compliance  with  state 
environmental  laws,  and  to  help  assure 
the  citizens  of  Nevada  that  DOE 


operations  do  not  constitute  a  health 
hazard. 

Eligibility  for  the  award  of  this  grant 
is  being  limited  to  the  state  of  Nevada 
because  the  applicant  is  a  unit  of 
government,  and  the  activity  to  be 
supported  is  related  to  performance  of  a 
governmental  function  within  the 
subject's  jurisdiction,  thereby 
precluding  DOE  provisions  of  support  to 
another  entity. 

The  term  of  this  grant  is  for  five  years 
and  will  commence  July  1. 1994.  and 
end  June  30. 1999.  The  total  estimated 
cost  of  this  award  is  $1.4  million. 

FOR  FURTHER  INFORMATION,  CONTACT: 

U.S.  Department  of  Energy,  Nevada 
Operations  Office.  Attn:  Donnld  R.  Elle. 
PO  Box  98518,  Las  Vegas.  NV  89193- 
8518. 

Issuod  in  Las  Vegas,  Nevada,  on  April  25, 
1994. 

Nick  C  Aquilina, 

Manager,  DOE  Nevada  Operations  Office. 
[FR  Doc.  94-11427  Filed  5-11-94,  8:45  am} 

BILUNG  CODE  e4£0-01-M 


Nevada  Operations  Office;  Award  of  a 
Grant,  Noncompetitive  Financial 
Assistance 

AGENCY:  Department  of  Energy  (DOE). 
Nevada  Operations  Office. 
ACTION:  Notice  of  noncompetitive 
financial  assistance. 

SUMMARY:  DOE  announces  that  pursuant 
to  the  DOE  Financial  Assistance  Rules, 
10  CFR  000.14(e)(1),  it  intends  to  award 
a  noncompetitive  financial  assistance 
grant  to  the  state  of  Nevada,  Department 
of  Conservation  and  Natural  Resources 
(NDCNR),  for  providing  environmental 
oversight  and  monitoring  initiatives, 
which  will  ensure  the  DOE  Nevada 
Operations  Office  compliance  with 
applicable  federal,  state,  and  local 
environmental  requirements. 

This  grant  will  implement  an 
agreement  with  the  NDCNR  to  improve 
the  accountability  of  DOE  in  the  area  of 
environmental  protection. 
SUPPLEMENTARY  INFORMATION:  The  State 
of  Nevada.  NDCNR.  will  provide 
independent  validation  of 
environmental  compliance  data, 
establish  environmental  cleanup 
schedules,  and  provide  a  mechanism  for 
assisting  DOE  to  prioritize  its  cleanup 
activities. 

The  state  of  Nevada  will  a.ssume  a 
more  substantive  role  in  overseeing 
DOE's  compliance  with  state 
environmental  laws,  and  to  help  assure 
the  citizens  of  Nevada  that  DOE 
operations  do  not  constitute  a  health 
hazard. 


Eligibility  for  the  award  of  this  grant 
is  being  limited  to  the  state  of  Nevada 
because  the  applicant  is  a  unit  of 
government,  and  the  activity  to  be 
supported  is  related  to  performance  of  a 
governmental  function  within  the 
subject's  jurisdiction,  thereby 
precluding  DOE  provision  of  support  to 
another  entity. 

The  term  of  this  grant  is  five  years  and 
will  commence  July  1, 1994,  and  end 
June  30, 1999.  The  total  estimated  cost 
of  this  award  is  $4  million. 
FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Enert;y,  Nevada 
Operations  Office,  Attn:  Donald  R.  Elle. 
P.O.  Box  98518.  Las  Vegas.  NV  89193- 
8518. 

Issued  In  Las  Vegas,  Nevada,  on  April  25, 
1994. 

Nick  C.  Aquilina, 

Manager,  DOE  Nevada  Operations  Office. 
IFR  Doc.  94-11424  Filed  5-10-94;  8:45  ami 

BILUNG  CODE  S4S0~01-M 


Nevada  Operations  Office;  Award  of  a 
Grant,  Noncompetitive  Financial 
Assistance 

agency:  Department  of  Energy  (DOE). 
Nevada  Operations  Office. 
ACTION:  Notice  of  noncompetitive 
financial  assistance. 

SUMMARY:  DOE  announces  that  pursuant 
to  the  DOE  Financial  Assistance  Rules. 
10  CFR  600.14(e)(1).  it  intends  to  award 
a  nomcompetitive  financial  assistance 
grant  to  the  state  of  Nevada,  Department 
of  Human  Resources  (NDHR),  for 
providing  environmental  oversight  and 
monitoring  initiatives,  which  will 
ensure  the  DOE  Nevada  Operations 
Office  compliance  with  applicable 
federal,  state,  and  local  environmental 
requirements. 

This  grant  will  implement  an 
agreement  with  the  NDHR  to  improve 
the  accountability  of  DOE  in  the  areas 
of  environmental  protection  and  public 
health  and  safety. 

SUPPLEMENTARY  INFORMATICN:  The  state 
of  Nevada.  NDHR.  will  develop 
programs  for  oversight  to  ensure 
compliance  with  applicable  federal, 
state,  and  local  regulations  at  EXDE 
locations  in  the  state  of  Nevada. 

The  state  of  Nevada  will  assume  a 
more  substantive  role  in  overseeing 
DOE's  compliance  with  state 
environmental  laws,  and  to  help  assure 
the  citizens  of  Nevada  that  DOE 
operations  do  not  constitute  a  health 
hazard. 

'  Eligibility  for  the  award  of  this  grant 
is  being  limited  to  the  state  of  Nevada 
because  the  application  is  a  unit  of 
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governrrient.  and  the  activity  to  be 
supfwrted  is  related  to  performance  of  a 
governmental  function  within  the 
subject's  jurisdiction,  thereby 
preqluding  DOE  provisions  of  support  to 
anoiher  entity. 

The  term  of  this  grant  is  for  five  years 
and  will  commence  luly  1.  1994.  and 
end  June  30.  1999.  The  total  estimated 
cost  of  this  award  is  $1.2  million. 

FOR  FURTHER  INFORMATION,  CONTACT: 
U.S.  Department  of  Energy,  Nevada 
Operations  Office,  Attn:  Donald  R.  Elle. 
PO  Box  98518.  Las  Vegas,  NV  89193- 
8518. 

Issued  in  Las  Vegas.  Nevada  on  April  25. 
1994. 

Nick  C.  Aquilioa. 

Manager,  DOE  Nevada  Operations  Office. 
|FR  Doc.  94-11425  Filed  5-10-94;  8:45  ami 

BILUNO  CODE  e45<M>1-M 


Metal  Casting  Industrial  Advisory 
Board;  Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463.  86  Stat.  770)  notice 
is  hereby  given  of  the  Metal  Casting 
Industrial  Advisor)  Board  meeting. 

DATES:  Thursday.  lune  2,  1994.  8:30 
a.m.-5:30  p.m.;  Friday.  June  3.  1994.  8 
a.m.-2:30  p.m. 

ADDRESSES:  Sheraton  National.  Cavalier 
Rooms  B&C,  900  South  Orme  St., 
Columbia  Pike  &  Washington.  Blvd.. 
Arlihgton.  VA  22204. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dou  ^as  E.  K.aempf.  Frogrnm  Manager, 
Dt'p  itiment  of  E:iert,y.  Office  vf 
hidi  itrial  Technolot^ies  (EE-2:;).  1000 
(Ondence  Ave.  S\V.,  Washici^lon, 
DC  ::i  !585.  (202)  .=;oG-r)2f.4,  Fax:  (2i)2) 
!180. 


the 

Indi 

pro^ 

M..-t; 
I 


TO^Tj 


SUPftEMENTAav  INFORMATION:  Purpose  of 
(Tsn'.rriitTe^;:  The  Nh  !al  Casting 
•  trial  Ad\  iv'jry  Board  st  rvt's  to 
ide  guidance  and  oversight  of 
r.h  programs  provided  under  the 
Castinp,  Comp';itivenf:ss  Research 
jin  and  to  ret.omrnend  to  the 
Secretary  of  Energy  new  or  revised 
projjrom  activities  and  Metal  Casti.ng 
Resdarch  Prioriti<ts. 

Tenletive  Agenda 

Tlwifday.  June  2,  1994 

8:30  I  Welcome  and  Introductions — D. 

Keempf 
8  45     Summary  of  OIT  Metal  Casting 

Program  Funding,  focus  areas,  status. 

fluture  plans — R.  Trimberger 


Update  on  Prcstmtly  Funded  Research 

9  University  of  Alabama-Tuscaloosa— T. 

Piwonka 
9:30    Universitv  of  Northern  Iowa— D.  Quick 

10  Break 

10:15    University  of  Alabama-Birmingham— 

C.  Bates 

1045    Pennsylvania  Stale  Universitv— R 
Voight 

11:15    University  of  Wisconsin- 
Milwaukee — P.  Rohatgi 

11:45     Michigan  Technological  University— 

D.  Tieder 
12:15    Lunch 

1  EC&G  Idaho— D.  Kunerth 

1:30    Ohio  State  College— A.  Miller 
1:45    Worchester  Polytechnic  Institute — D. 
Apelian  or  M.  Makhlouf 

Reports  On  Other  Federally  Funded  Metal 
Casting  Research  Programs 

2  National  Institute  of  Standards  and 

Technology— R.  Schaefer 
2:30    National  Science  Foundation— TED 

3  Break 

3:15    DOD/Air  Force— T.  Broderick 
3:45    DOD/Army— W.  Donnelly 
4:15    DOD/Navy— TBD 
4:45    Panel  Discussion — National 

Laboratories  Technology  Advances  & 
Opportunities 

Argonne  Los  Alamos— TBD 

Oak  Ridge— TBD 

Sand  ia— TBD 

Lawrence  Livermore — TBD 

Idaho  National  Engineering — TBD 
5:30    Adjournment 

Friday  June  3.  1994 

Industry  Pn^sentations  on  the  Current  Status 
and  Future  Technology  Needs  of  the  .Metal 
Casting  Industrv 

8  North  American  Die  Casting 

Association— B.  Wulkington 
8:30    Steel  Founders'  Soc:ie'y  of  .\morica — 
R.  Monroe 

9  Non-Ferrous  Society — 1-  Mallory 

9:30    AmiTican  Foundrymm's  Sr)ci>>tv — D. 
Twarog 

10  Brcik 

10:15     Public  Prtrticipatioji  (5  n:inute  rul<; 

per  pt  rsun) 
ll:i()     Lunt'n  ,_ 

12  .iO    CdDl.nue  .Advis;;r.-  Board  Dscussion 
2:15    Sumr^icry  o.nH  wnp-i:j) — D.  K:;i-:r.pf 
2:j'J    Adjourn.T.cnt 
A  finr.l  ;if-,-  tkIu  willlH'  avcihilile  r.t  tlio 

Pul.i:r,  Pii.-ticipa'ion:  The  ;nt'^ti.ig  is 
op'j'!  to  th'^  pub;ic.  The  ChairrA:rson  of 
the  H-nrd  is  empowered  to  conduct  the 
mtK;:J:.g  tc  fac  ili'.ate  the  ordorly  conduct 
of  biirin.'.ss.  Any  member  of  the  public 
who  wishes  to  make  oral  staten..;nts 
pertaining  to  the  agenda  iti.'!ns  should 
contact  Douglas  E.  Kaempf  at  th.c 
addrt-^s  or  telephone  nuni!)er  listed 
above.  RiKjue.sts  .must  be  received  at 
least  5  days  prior  to  the  meeting  and 
reascnr.bie  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting. 


TRANSCRIPT:  Available  for  public  review 
and  copying  at  the  Freedom  of 
Information  Public  Reading  Room. 
Room  lE-190.  Forrestal  Building.  1000 
Independence  Avenue.  SW.. 
Washington.  DC  between  9  a.m.  and  4 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington.  DC.  on  May  5. 1994. 
Marcia  L.  Morris. 

Deputy  Advisory  Committee.  Management 
Officer. 

jFR  Doc.  94-11433  Filed  5-10-94;  8:45  am) 

BILLING  CODE  6450-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL94-62-000.  et  al.] 

Carolina  Power  &  Light  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

May  3.  1994 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Carolina  Power  &  Light  Co.  v.  Stone 
Container  Corp. 

IDocket  Nos.  EL94-62-000  and  QF85-102- 
0051 

Take  notice  that  on  April  20.  1994, 
Carolina  Power  &  Light  Company 
(CP&L)  filed  a  complaint  asking  the 
Federal  Energy  Regulatory  Commission 
to  revoke  the  qualifying  facility  ( "QF") 
certification  of  Stone  Container 
Corporation's  cogeneration  facility 
which  was  certified  as  a  QF  in  Stone 
Container  Corp..  31  FERC  I  62.036 
(1985)  and  recertified  in  Stone 
Container  Corp..  55  FERC  1  62.205 
(1991).  CP&L's  complaint  further 
requests  th.at  the  Commission:  (1)  Asst^rt 
jurisdiction  (a)  over  Stor.e  Container  as 
a  public  utility  and  (b)  over  t:;  •  coiitr.n  t 
for  Stone  Container's  ^iles  to  CP.-tL  of 
el'.."..tric  t'P.ergy  at  whok-sp.ie  in  interstate 
co!:ii';erc«  pursuant  to  ih.e  Federnl 
Power  Act.  (2)  determine  the  jui-^t  end 
reasonahi;;  rjtt*  for  Stone  Conlainer's 
S.11.N  to  CF.'vL,  ti-.d  (3)  crdvr  th'i  . 
p.-yiV.ei;t  of  ai:pro;-.riiik!  refunds,  plus 
in'erest. 

Comnu  nt  c/.m.V;  June  2.  1994*.  in 
accordance  with  Standard  Parngrapii  K 
at  the  end  of  this  notice. 

2.  Rochester  Gas  and  Electric  Co. 

1D<K  ki't  No.  E.S>«4-23-000| 

Take  notice  that  on  April  28.  1994. 
Rochester  Gas  and  Electric  Company 
(RG&E)  filed  en  application  under 
section  204  of  the  Federal  Power  Act 
seeking  authorization  to  issue  not  more 
than  $200  million  of  notes  and  other 
short-term  indebtedness  from  time  to 
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time  as  required,  but  in  any  event,  not 
later  than  December  31,  1996.  Also, 
RG&E  requests  expedited  treatment  and 
action  by  May  19, 1994. 

Comment  date:May  17,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Great  Bay  Power  Corp. 

(Docket  No.  ER94-11 76-0001 

Take  notice  that  on  April  21, 1994, 
Great  Bay  Power  Corporation  (Great 
Bay)  tendered  for  filing  executed  copies 
of  service  agreements  for  a  number  of 
cu.stomers  and  Great  Bay  under  the 
Tariff  submitted  on  September  1,  1993, 
as  amended  O<;tober  14,  1993,  in  Docket 
No.  ER93-924-00O.  Unexecuted  copies 
of  these  serv  ice  agreements  were 
induded  as  part  of  the  original  filing. 

Comment  date:  May  17,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Georgia  Power  Co. 

[Docket  No.  ER94-11 75-0001 

Take  notice  that  on  April  22,  1994, 
Georgia  Power  Company  filed  a  letter 
agreement  dated  April  11, 1994  revising 
the  contract  executed  by  the  United 
States  of  America,  Department  of 
Energy,  acting  by  and  through  the 
Southeastern  Power  Administration  and 
Georgia  Power  Company.  The  letter 
agreement  extends  the  term  of  the 
existing  contract  for  six  months  to  allow 
the  parties  to  continue  negotiations  of  a 
new  arrangement. 

Comment  date:  May  17,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Pacific  Gas  and  Electric  Co. 

[Docket  No.  ER94-n  86-000) 

Take  notice  that  PacifiCorp,  on  April 
26.  1994,  Pacific  Gas  and  Electric 
Company  (PG&E)  tendered  for  filing. 
both  for  itself  and  on  behalf  of  Southern 
California  Edison  (SCE)  and  San  Diego 
Gas  &  Electric  Company  (SDG&E).  an 
agreement  (Determination  No.  3)  which 
establishes  the  test  Rated  System 
Transfer  Capability  (RSTC)  as  RSTC. 
The  Determination  tendered  for  filing 
was  agreed  upon  by  the  Administrative 
Representatives  who  administer  the 
Coordinated  Operations  Agreement 
(COA),  which  coordinated  operation  of 
a  portion  of  the  500  Kv  Pacific  Intertie 
with  the  500  Kv  California-Oregon 
Transmission  Project.  The  COA  has 
been  filed  with  the  Commission  and  is 
the  subject  of  Docket  ER92-626-000. 

Copies  of  this  filing  have  been  served 
upon  the  parties  on  the  service  list, 
including  the  CPUC. 

SCE  and  SDG&E  both  provided 
certificates  of  concurrence  to  this  filing. 


Comment  date:  May  17, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Entergy  Power  Asia  Ltd. 

[Docket  No.  EG94-56-()00| 

On  April  28,  1994,  Entergy  Power 
Asia  Ltd.  ("Entergy  Asia"),  900  S. 
Shackleford  Road,  Suite  210,  Little 
Rock,  Arkansas,  72211.  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  defMrmination  of 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission's  regulations. 

Entergy  A.sia  will  directly  own  or 
operate,  or  both  own  and  Ofwrate,  the 
Datong  No.  2  Power  Plant  ("Datong 
Facility").  The  Datong  Facility  will 
consist  of  the  Datong  No.  2  Power  Plant 
Phase(l).  which  consists  of  an  existing 
operating  coal  fired  power  plant,  the 
Datong  No.  2  Power  Plant  Phase(2). 
consisting  of  two  600  M\V  pulverized 
coal  units,  which  will  be  added  to  the 
Datong  Facility,  and  the  Datong  No.  2 
Power  Plant  Phase(3),  which  will  also 
be  added  to  the  Datong  Facility, 
increasing  the  plant  size  through  two 
additional  600  MW  generating  units. 
Entergy  Asia  and  its  co-owners  of  the 
Datong  Facility  will  provide  step-up, 
auxiliary,  and  other  transformers,  and 
switchyard  equipment  necessary  to 
intercormect  the  Datong  Facility  with 
the  transmission  grid.  Entergy  Asia 
states  that  it  also  may  engage  in  project 
development  activities  associated  with 
its  acquisition  of  ownership  interests  in 
additional  as-yet  unidentified  eligible 
facilities  and/or  exempt  wholesale 
generators  that  meet  the  criteria  in 
section  32  of  the  Public  Utility  Holding 
Company  Act. 

Comment  date:  May  20. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Central  Power  and  Light  Co. 

IDockL't  No.  ER94-1 177-000) 

Take  notice  that  on  April  21,  1994, 
Central  Power  and  Light  Company  (CPL) 
tendered  for  filing  an  amended 
agreement  for  Transmission  Wheeling 
Service  between  CPL  and  Southwestern 
Electric  Service  Company  (SESCO). 
Copies  of  the  filing  were  served  on 
SESCO  and  the  Public  Utility 
Commission  of  Texas. 

Comment  dote:  May  17, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Entergy  Power  Development  Corp. 

[Docket  No.  EG94-57-000) 

On  April  28,  1994,  Entergy  Power 
Development  Corporation  {"Entergy 
Power"),  900  S.  Shackleford  Road,  Little 


Rock,  Arkansas.  72211.  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Conmiission's  regulations. 

Entergy  Power,  indirectly  through  an 
affiliate,  Entergy  Richmond  Power 
Corporation,  owns  and  operates  the 
Richmond  Cogeneration  Facility,  a  250 
MW  electric  generating  facility,  which  is 
an  eligible  facility  within  the  meaning 
of  section  32(a)(2j  of  the  Public  Utility 
Holding  Company  Act  of  1935 
("PUHCA").  In  Richmond  Power 
Enterprise,  L.P..  el  al.,  62  FERC  ^61,157 
(1993),  the  Commission  determined  that 
Entergy  Power  is  an  e.\empt  wholesale 
generator  ("EWG ')  as  defined  in  section 
32(a)(1)  of  FUHCA.  In  its  application. 
Entergy  Power  states  that  it  intends  to: 
(i)  Engage  directly  in  adivities  that 
relate  to  the  development  and  potential 
acquisition  of  ownership  interests  in  as- 
yet  unidentified  eligible  facilities  and/or 
EWGs  and  (ii)  engage,  indirectly 
through  an  affiliate — Entergy  Power 
Asia  Ltd.  ("Entergy  Asia"}— in  the 
business  of  owning  or  operating,  or  both 
owning  and  operating,  an  additional 
eligible  facility  as  defined  under  section 
32(a)(2)  of  PUHCA— the  Datong  No.  2 
Power  Plant  located  in  the  People's 
Republic  of  China  ("Datong  Facility") — 
and  selling  electric  energy  at  wholesale 
and/or  retail,  and  conducting  project 
development  and  acquisition  activities. 

The  Datong  Facility  will  consist  of  the 
Datong  No.  2  Power  Plant  Phase(l), 
which  consists  of  an  existing  operating 
coal  fired  power  plant,  the  Datong  No. 
2  Power  Plant  Phase(2).  consisting  of 
two  600  MW  pulverized  coal  units, 
which  will  be  added  to  the  Datong 
Facility,  and  the  Datong  No.  2  Power 
Plant  Phase(3),  which  will  also  be  added 
to  the  Datong  Facility,  increasing  the 
plant  size  through  two  additional  600 
MW  generating  units.  Entergy  Asia  and 
its  co-ow7iers  of  the  Datong  Facility  will 
provide  step-up,  auxiliary,  and  other 
transformers,  and  switchyard  equipment 
necessary  to  interconnect  the  Datong 
Facility  with  the  transmission  grid. 

Comment  date:  May  20,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  LG&E  Power  Marketing  Inc. 

[Docket  No.  ER94-1 188-000) 

Take  notice  that  on  April  26,  1994. 
LG&E  Power  Marketing  Inc.  (LPM) 
tendered  for  filing,  pursuant  to  Rules 
205  and  207  of  the  Commission's  Rules 
of  Pracrtice  and  Procedure,  18  CFR 
385.205  and  385.207  (1993).  its  Rate 
Schedule  No.  1.  an  initial  rate  schedule 
for  sales  of  energy  and  capacity  at 
market-based  rates.  LPM  is  a  fourth-tier 
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su  1  sidiary  of  LGiE  Energy  Corp.,  an 
ex  i  Tipt  public  utility  holding  company. 

PM  intends  to  purciidse  and  sell 
p!(  ( trie  ent^rgy  and  capacity  as  a 
mnketer.  Rate  Schedule  No.  1  provides 
foi   he  sale  of  non-firm  energy  and  firm 
en  ;  -v^y  nnd  capacity  at  rates  established 
by  ;  greemeiit  b«;fwt;en  the  parties.  No 
sahs  may  be  made  under  the  schedule 
to  1  ly  entity  controlled  by,  under 
con  mon  control  with,  or  controlling 
LP  ^[.  LPM  and  its  atHlijiled  utility, 
Lo  lisville  Gas  and  Electric  Company 
(L(;  iE),  intend  to  nlfor  nonaffiliated 
po  1  er  marketers  and  brokers  access  to 
the  ;ame  information  to  be  provided  by 
LG?  E  in  IJ>M  and  access  to  the  services 
to  1  )k^  provided  by  LPM  by  LG&E  under 
the  fame. terms  and  conditions 
ap[i|icable  to  LPM.  LPM  requests  an 
ore  ar  accepting  its  rate  schedule, 
eff(  ctive  as  of  the  date  of  filing,  and  also 
requests  waivers  and  preapprovals 
under  various  regulations  of  the 
Commission. 

Comment  date:  May  16, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  The  Montana  Power  Company 

[Docket  No.  ER94-n  89-0001 

Take  notice  that  on  April  28,  1994, 
The  Montana  Power  Company 
(Montana)  tendered  for  filing  with  the 
Federal  Enei^y  Regulatory  Commission 
pursuant  to  18  CFR  §  35.13.  a  Form  of 
Service  Agreements  with  Enron  Power 
Marketing,  Inc.  (Enron)  and  Lassen 
Municipal  Utility  District  (Lassen) 
under  FERC  Electric  Tariff.  Second 
Revised  Volume  No.  1  (M-1  Tariff),  as 
well  as  a  revised  Index  of  Purchasers 
under  said  Tariff. 

A  copy  of  the  filing  was  served  upon 
Enron  and  Lassen. 

Comment  date:May  16, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Northern  States  Power  Company 
(Minnesota) 

[Docket  No.  ER94-1190-000) 

Take  notice  that  on  April  28. 1994. 
Northern  States  Power  Company 
(Minnesota)  tenders  a  Blue  Lake 
Emergency  Connection  Agreement 
between  NSP  and  City  of  Shakopee. 

NSP  requests  this  Agreement  be 
effective  upon  the  date  of  execution. 
April  4.  1994.  NSP  requests  waiver  of 
the  Commission's  Notice  Requirements 
under  Part  35  so  the  Agreement  may  be 
effective  as  of  the  date  of  execution. 

Comment  date:  May  16, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  PacifiCoqi 

IDockbt  No.  ER94-1191-()frf)| 

Take  notice  that  on  April  28,  1994. 
PacifiCorp,  tendered  for  filing,  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations  the 
April  11,  1994  Letter  Agreement 
between  PacifiCorp  and  Tri-State 
Generation  and  Transmission 
Association  Inc.  (Tri-State). 

PacifiCorp  respectfully  requests, 
pursuant  to  18  CFR  §  35.11  of  the 
Commission  s  Rules  and  Regulations, 
that  a  waiver  of  prior  notice  be  granted 
and  that  an  effetttive  date  of  May  1.  1994 
be  assigned  to  the  Letter  Agreement. 

Copies  of  this  filing  were  supplied  to 
the  Wyoming  Public  Service 
Commission. 

Comment  date:  May  16,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER94-1 1 92HXX)I 

Take  notice  that  on  April  28,  1994, 
Public  Service  Company  of  New  Mexico 
(PNM)  tendered  for  filing  a  Notice  of 
Termination  of  the  1991-1994  Power 
Sale  Agreement  between  Arizona 
Electric  Power  Cooperative,  Inc. 
(AEPCO)  and  PNM  (PNM  Rate  Schedule 
FERC  No.  91).  Termination  of  that 
agreement  is  to  be  effective  as  of  May 
31, 1994.  PNM  requests  waiver  of  the 
applicable  notice  requirements. 

Copies  of  the  filing  have  been  served 
upon  AEPCO  and  the  New  Mexico 
Public  Utility  Commission. 

Comment  date:  May  16,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  PSl  Energy.  Inc. 

[Docket  No.  ER94-1193-O001 

Take  notice  that  on  April  28, 1994, 
PSI  Energy,  Inc.  (PSI),  tendered  for  filing 
an  Interchange  Agreement,  dated 
February  1. 1994.  between  PSI  and  Big 
Rivers  Electric  Corporation  (Big  Rivers). 

The  Interchange  Agreement  provides 
for  the  following  service  between  PSI 
and  Big  Rivers. 

1.  Service  Schedule  A — Emergency 
Service 

2.  Service  Schedule  B— Short-Term 
Power  and  Energy 

3.  Service  Schedule  C— Economy 
Energy 

4.  Service  Schedule  D — Non- 
Displacement  Energy 

5.  Service  Schedule  E— Limited-Term 
Capacity  and  Energy 

PSI  and  Big  Rivers  have  requested  an 
effective  date  of  June  27, 1994. 

Copies  of  the  filing  were  served  on 
Big  Rivers  Electric  Corporation,  the 


Kentucky  Public  Servi-o  Commission 
and  the  Indiana  Utility  Regulatory 
Conmiission. 

Comnwnt  datt^:  May  Ifi.  1904.  in 
ot.cordarice  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

15.  Duke  Power  Co. 

[Docket  No.  ER&4-1194-C'<X»1 

Take  notice  that  nn  Aiiril  28,  1094, 
Duke  Power  Company  (Duke)  tendered 
for  filing  with  the  Comn-.ission 
Supplement  No.  7  to  Supplement  No.  24 
to  the  Interchange  Agreement  ht-tween 
Duke  and  Carolina  Powor  &  Light 
Company  (CP&L)  dated  June  1 ,  1961 .  as 
amended  (Interchange  Agreement). 
Supplement  No.  7  changes  Duke"s 
monthly  transmission  capacity  rate 
under  the  Interchange  Atrreement  from 
$1.1521  per  kW  per  month  to  Si. 1409 
per  kW  per  month.  Duke  has  proposed 
an  effective  date  of  July  1.  1994,  for  the 
revised  charge. 

Copies  of  this  filing  were  mailed  to 
Carolina  Power  4  Light  Company,  the 
North  Carolina  Utilities  Commission, 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:May  16,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Sierra  Pacific  Power  Co. 

[Docket  No.  ER94-1195-000| 

Take  notice  that  on  April  28, 1994. 
Sierra  Pacific  Power  Company  (Sierra) 
tendered  for  filing:  (1)  Transmission 
Service  Agreement  between  Sierra  and 
Mt.  Wheeler  Power.  Inc.  (Mt.  Wheeler) 
and  (2)  Amendment  No.  1  to  Operating 
Agreement  No.  2  between  Sierra  and  Mt. 
Wheeler.  Sierra  proposes  that  both  such 
contractual  documents  be  accepted  and 
permitted  to  become  effective  as  of  June 
27.  1994  or  such  earlier  date  as  the 
Commission  may  provide. 

Sierra  states  that  the  aforesaid 
transmission  agreement  is  in  substance 
merely  an  amendment  and  restatement 
of  an  existing  agreement  with  the  same 
expiration  date  and  essentially  the  same 
pricing  provisions.  The  basic  purposes 
of  the  amendment  and  restatement  are: 
(1)  To  put  together  a  basic  contract  and 
several  subsequent  amendments  and 
supplements  in  a  single  location  and  (2) 
somewhat  to  increase  the  stipulated 
level  of  service  in  order  to  meet  the 
expanded  needs  of  the  customer.  The 
basic  purpose  of  the  operating 
agreement  amendment  is  to  conform 
with  the  transmission  agreement. 

Sierra  asserts  that  the  filing  has  been 
served  on  Mt.  Wheeler  and  on  the 
regulatory  commissions  of  Nevada  and 
California. 
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Comment  date:  May  16, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 7.  Tampa  Electric  Co. 

[Docket  No.  ER94-1 196-000] 

Take  notice  that  on  April  28, 1994, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  cost  support 
schedules  showing  recalculation  of  the 
Committed  Capacity  and  Short-Term 
Power  Transmission  Service  rates  under 
Tampa  Electric's  agreements  to  provide 
qualifying  facility  transmission  service 
for  Mulberry  Phosphates,  Inc. 
(Mulberry),  Cargill  Fertilizer,  Inc. 
(Cargill),  and  Auburndale  Power 
Partners.  Limited  Partnership 
(Auburndale).  Tampa  Electric  states  that 
the  recalculated  transmission  service 
rates  are  based  on  1993  Form  No.  1  data. 

Tampa  Electric  proposes  that  the 
recalculated  transmission  service  rates 
be  made  effective  as  of  May  1, 1994,  and 
therefore  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  filing  have  been  served 
on  Mulberry,  Cargill.  Auburndale,  and 
the  Florida  Public  Service  Commission. 

Comment  date:  May  16. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Tampa  Electric  Co. 

IDocket  No.  ER94-n 97-000) 

Take  notice  that  on  April  28. 1994. 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  revised  cost 
support  schedules  showing  a  change  in 
the  daily  capacity  charge  for  its 
scheduled  short-term  firm  interchange 
service  provided  under  interchange 
contracts  with  Florida  Power 
Corporation.  Florida  Power  &  Light 
Company.  Florida  Municipal  Power 
Agency.  Fort  Pierce  Utilities  Authority. 
Jacksonville  Electric  Authority. 
Kissimmee  Utility  Authority. 
Oglethorpe  Power  Corporation.  Orlando 
Utilities  Commission.  Reedy  Creek 
Improvement  District.  St.  Cloud  Electric 
Utilities.  Seminoje  Electric  Cooperative. 
Inc..  Utihties  Commission  of  the  City  of 
New  Smyrna  Beach.  Utility  Board  of  the 
City  of  Key  West,  and  the  Cities  of 
Gainesville.  Homestead.  Lake  Worth. 
Lakeland.  Starke.  Tallahassee,  and  Vero 
Beach.  Florida.  Tampa  Electric  also 
tendered  for  filing  revised  caps  on  the 
charges  for  emergency  and  scheduled 
short-term  firm  interchange  transactions 
under  the  same  contracts. 

Tampa  Electric  requests  that  the 
revised  daily  capacity  charge  and 
revised  caps  on  charges  be  made 
effective  as  of  May  1. 1994.  and 
therefore  requests  waiver  of  the 
Commission's  notice  requirements. 


Tampa  Electric  states  that  a  copy  of 
the  filing  has  been  served  upon  each  of 
the  above-named  parties  to  interchange 
contracts  with  Tampa  Electric,  as  well 
as  the  Florida  and  Georgia  Public 
Service  Commissions. 

Comment  date:May  16. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Consumers  Power  Co. 

[DockHt  No.  ER94-11 98-000) 

Take  notice  that  on  April  29. 1994. 
Consumers  Power  Company 
(Consumers)  tendered  for  filing  a 
revision  to  the  annual  charge  rate  for 
charges  due  Consumers  from  Northern 
Indiana  Public  Service  Company 
(Northern),  under  the  terms  of  the 
Barton  Lake-Batavia  Interconnection 
Facilities  Agreement  (designated 
Consumers  Power  Company  Electric 
Rate  Schedule  FERC  No.  44). 

The  revised  charge  is  provided  for  in 
Subsection  1.043  of  the  Agreement, 
which  provides  that  the  annual  charge 
rate  may  be  redetermined  effective  May 
1. 1994  using  year-end  1993  data  with 
a  new  annual  charge  rate.  As  a  result  of 
the  redetermination,  the  monthly 
charges  to  be  paid  by  Northern  were 
increased  fi-om  $16,917.00  to 
$17,020.00.  Consumers  requests  an 
effective  date  of  May  1. 1994,  and 
therefore  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  filing  were  served  upon 
Northern,  the  Michigan  Public  Service 
Commission  and  the  Indiana  Utility 
Regulatory  Commission. 

Comment  date:  May  16. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

|FR  Doc.  94-11367  Filed  5-10-94;  8:45  am) 

BILLING  CODE  e717-01-P 

[Docket  No.  ER94-1 204-000,  et  al.] 

Wisconsin  Power  &  Light  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

May  4,  1994. 

fake  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Wisconsin  Power  and  Light  Co. 

(Docket  No.  ER94-1 204-000) 

Take  notice  that  on  April  29. 1994, 
Wisconsin  Power  and  Light  Company 
(WP&L)  tendered  for  filing  a  Bulk  Power 
Sales  Tariff.  The  Tariff  provides  for 
sales  of  Negotiated  Capacity  and/or 
Energy.  Emergency  Energy,  and 
Maintenance  Energy.  WP&L  stales  that 
sales  under  the  Tariff  will  be  made  at 
negotiated  prices  no  lower  than  system 
incremental  energy  costs  and  no  higher 
than  the  Company's  fully  allocated  cost 
of  capacity  plus  110%  of  incremental 
energy  costs. 

WP&L  has  included  with  the  filing  a 
list  of  prospective  customers  under  the 
Tariff  in  lieu  of  filing  Service 
Agreements  with  those  thirty  (30) 
customers,  and  states  that  service  will 
be  provided  under  the  Tariff  only  to 
customers  who  sign  Service 
Agreements.  WP&L  respectfully  requests 
a  waiver  of  the  Commission's  notice 
requirements,  and  an  effective  date  of 
June  1,  1994. 

WP&L  states  that  copies  of  this  filing 
have  been  served  on  each  potential 
customer  whose  name  is  included  on 
the  list  attached  to  the  filing  and  on  the 
Public  Service  Commission  of 
Wisconsin,  the  Minnesota  Public 
Utilities  Commission,  the  Illinois 
Commerce  Commission,  the  North 
Dakota  Public  Service  Commission,  the 
Missouri  Public  Service  Commission, 
the  Michigan  Public  Service 
Commission,  the  Iowa  State  Utilities 
Board,  the  Indiana  Utility  Regulatory 
Commission,  and  the  Ohio  Public 
Utilities  Commission. 

Comment  date:  May  18.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Direct  Electric  Inc. 

{Docket  No.  ER94-1 161-000) 

Take  notice  that  Direct  Electric  Inc.. 
(DIRECT)  on  April  15. 1994.  tendered 
for  filing  pursuant  to  Rules  205  and  207 
of  the  Commission's  Rules  of  Practice 


1  id  Procedure,  18  CFR  385.205  and 
J  35.207  (1993)  a  petition  for  waivers 
ind  blanket  approvals  under  various 
regulations  of  the  Commission,  and  an 
order  arcepting  its  Rate  Schedule  No.  1. 
to  be  effective  the  earlier  of  June  15, 
1994  or  the  date  of  a  Commission 
granting  approval  of  this  Rate  Schedule. 

DIRECT  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  DIRECT  purchases  power, 
including  capacity  and  related  services 
from  electric  utilities,  qualifying 
^ciiitles  and  independent  power 
producers,  and  resells  such  power  to 
Other  purchasers,  DIRECT  will  be 
functioning  as  a  marketer.  In  DIRECT's 
marketing  transactions,  DIRECT 
proposes  to  charge  rates  mutually 
agreed  upon  by  the  parties.  In 
transactions  where  DIRECT  does  not 
fbke  title  to  the  electric  power  and/or 
qnergy,  DIRECT  will  be  limited  to  the 
rble  of  a  broker  and  will  charge  a  fee  for 
its  services.  DIRECT  is  not  in  the 
business  of  producing  or  contemplate 
at;quiring  title  any  electric  power 
transmission  facilities. 

Rate  Schedule  No.  1  provides  for  the 
spJe  of  energy  and  capacity  at  agreed 
prices. 

Comment  date:  May  18, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Montana  Power  Co. 

IIJHKkpt  No.  ER94-11 78-000) 

Take  notice  that  on  April  22,  1994, 
the  Montana  Power  Company  (Montana) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  a  Letter 
Agreement  between  Bonneville  Power 
Administration  and  the  Montana  Power 
Company,  dated  March  15,  1994. 
Montana  requests  that  the  Commission 
grant  a  waiver  of  the  6Q-days  prior 
notice  requirement. 

Montana  states  that  the  Agreement 
relates  to  special  storage  service 
provided  by  Bonneville  to  the  various 
Northwest  utilities  under  provisions  of 
the  Pacific  Northwest  Coordination 
Agreement.  Copies  of  the  filing  were 
served  upon  the  Bonneville  Power 
Administration. 

Comment  datetMay  18,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Lrs  Developpements  Hydroelectrique 
CHI  International,  Inc 

llXicket  No.  EG94-54-000) 
On  April  22,  1994,  Les 
Developpements  Hydroelectrique  CHI 
International,  Inc.,  4269  St.  Catherine 
St..  VV.  suite  600,  Wesfmount,  Quebec 
Canada  H3Z  1P7.  filed  with  the  Federal 
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Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

The  Applicant,  a  Quebec  corporation, 
will  be  operating  hydroelectric  facilities 
owned  by  Abitibi-Price,  Inc.  located  on 
the  Iroquois  River  in  Iroquois  Falls, 
Ontario,  and  having  a  total  capacity  of 
80,135  Kw. 

Comment  date:  May  17, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  Consolidated  Hydro,  Inc. 

iDockct  No.  EG94-5I5-O001 

On  April  22,  1994,  Consolidated 
Hydro,  Inc.,  4269  St.  Catherine  St.,  VV. 
Suite  600.  VVestmount,  Quebec  Canada 
H3Z  1P7,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

The  -Applicant,  a  Delaware 
corporation,  will  be  operating 
hydroelectric  facilities  owned  by 
Abitibi-Price,  Inc.  located  on  the 
Iroquois  River  in  Iroquois  Falls,  Ontario, 
and  having  a  total  capacity  of  80,135 
Kw. 

Comment  date:  May  16,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accu.racy  of  the  application. 

6.  Consolidated  Company  of  New  York, 
Inc. 

|D(Xjkct  No.  ER94-939-O001 

Take  notice  that  on  April  20, 1994. 
Consolidated  Company  of  New  York, 
Inc.  tendered  for  filing  an  amendment  in 
the  above-referenced  docket. 

Comment  date:  May  18, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Nantahala  Power  amd  Light  Co. 

(Docket  No.  ER94-1 1 39-000| 

Take  notice  that  on  April  5, 1994, 
Nantahala  Power  and  Light  Company 
tendered  for  filing  revised  Schedule 
"PL"  rate  tariff  showing  development  of 
charges  for  the  period  ending  December 
31,  1993. 

Comment  date:  May  18,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Canal  Electric  Co. 

IDockct  No.  ER94-11 72-000) 

Take  notice  that  on  April  14,  1994, 
Canal  Electric  Company  (Canal) 


tendered  for  filing  an  informational 
filing  containing  Canal's  revised 
schedule  of  payments  to  the 
Decommissioning  Fund. 

Comment  date:  May  18.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Wisconsin  Electric  Power  Co. 

iDocket  No.  ER94-1 179-0001 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
April  25,  1994,  tendered  for  filing  a 
Coordination  Sales  Tariff.  The  Tariff 
provides  for  sales  of  Negotiated 
Capacity,  General  Purpose  Energy,  and 
Emergency  Energy.  Wisconsin  Electric 
.states  that  sales  under  the  tariff  will  be 
made  at  no  higher  than  the  Company's 
fully  allocated  cost  of  capacity  plus 
110%  of  incj-emental  energy  costs. 
,   Wisconsin  Electric  has  included  with 
the  filing  a  list  of  prospective  customers 
under  the  Tariff  in  lieu  of  filing  service 
agreements  with  those  customers,  and 
states  that  ser\ice  will  be  provided 
under  the  Tariff  only  to  customers  who 
sign  service  agreements.  Wisconsin 
Electric  requests  that  the  Commission 
make  the  Tariff  effective  sixty  days  after 
filing. 

Wisc;onsin  Electric  states  that  copies 
of  the  filing  have  been  sen-ed  on  each 
potential  customer  whose  name  is 
included  on  the  list  attached  to  the 
filing.  Additional  copies  have  been 
served  on  the  Minnesota  Public  Utilities 
Commission,  the  Illinois  Commerce 
Commission,  the  North  Dakota  Public 
Service  Commission,  the  Missouri 
Public  Service  Commission,  the 
Montana  Public  Service  Commission, 
the  Michigan  Public  Service 
Commission,  the  Indiana  Public  Service 
Commission,  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  May  18. 1994.  in 
accordance  witli  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Anheuser-Busch,  Inc. 

[Docket  No.  QF94-9t-000l 

On  April  25, 1994,  Anheuser-Busch. 
Inc.  of  One  BusrJi  Place,  St.  Louis, 
Mis.souri  63118,  submitted  for  filing  an 
application  for  certification  of  a  facility 
pursuant  to  Section  2y2.207{b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  cx)mplete  filing. 

According  to  the  applicant,  the 
topping-cycle  cogeneration  facility, 
which  will  be  located  in  Newark.  New 
Jersey,  will  consist  of  two  combustion 
turbine  generators,  and  a  supplementary 
fired  heat  recovery  boiler.  Steam 
recovered  from  the  facility  will  be  used 
for  various  proce.ss  requirements  in  the 


24416 


Federal  Register  /  Vol.  59.  No.  90  /  Wednesday,  May  11.  1994  /  Notices 


brewery.  The  net  electric  power 
production  capacity  of  the  facility  will 
be  approximately  124.4  MW.  The 
primary  energy  source  will  be  natural 
gas.  Installation  of  the  facility  is 
expected  to  commence  in  September  of 
1994. 

Comment  date:  Thirty  days  from  the 
date  published  in  the  Federal  Register. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  j)erson  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  Hied  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  94-11368  Filed  5-10-94;  8:45  am] 

BILUNG  CODE  eTIT-OI-P 


[Project  No.  1105S-001 — Massachusetts] 

A.L.L.  Natural  Resources,  Inc.; 
Availability  of  Draft  Environmental 
Assessment 

May  S.  1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486.  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  an  original  license  for 
the  proposed  Fitchburg  Paper  Mill  Dam 
#4  Hydroelectric  project,  located  on  the 
North  Nashua  River,  in  the  City  of 
Fitchburg,  Worcester  County. 
Massachusetts  and  has  prepared  a  Draft 
Environmental  Assessment  (DEA)  for 
the  project.  In  the  DEA.  the 
Commission's  staff  has  analyzed  the 
potential  environmental  effects  of  the 
proposed  project  and  has  concluded 
that  approval  of  the  project,  with 
appropriate  protection  measures,  would 
not  constitute  a  major  federal  action 


significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104.  of  the  Commission's  offices 
at  941  North  Capitol  Street  NE., 
Washington.  DC  20426. 

Please  submit  any  comments  within 
30  days  from  the  date  of  this  notice. 
Comments  should  be  addressed  to  Lois 
D.  Cashell.  Secretary.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  DC 
20426.  Please  affix  Project  No.  11058  to 
all  comments.  For  further  information, 
please  contact  Rich  McGuire. 
Environmental  Coordinator,  at  (202) 
219-3084. 
Lois  D.  Cashell. 
Secretory 
IFR  Doc.  94-11369  Filed  5-10-94;  8:45  am) 

BILUNG  CODE  eXIT-OI-M 

[Docket  No.  CP94-377-000,  at  al.] 

Natural  Gas  Pipeline  Company  of 
America,  et  al.;  Natural  Gas  Certificate 
Filings 

May  3. 1994 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Natural  Gas  Pipeline  Company  of 
America 

(Docket  No.  CP94-377-O001 

Take  notice  that  on  April  26, 1994, 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street, 
Lombard.  Illinois,  60148,  filed  in  Docket 
No.  CP94-377-000  an  abbreviated 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act.  as  amended,  and 
§§  157.7  and  157.18  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  regulations  thereunder, 
for  permission  to  abandon  certain 
natural  gas  facilities  by  transfer  to 
Chevron  U.S.A.,  Inc.  (Chevron),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Natural  states  that  it  proposes  to 
abandon  (1)  a  75%  interest  in  two  1,100 
horsepower  compressor  units  located  on 
an  offshore  platform  owned  by  Chevron; 
(2)  a  40%  interest  in  two  1,100 
horsepower  compressor  units  located  on 
another  offshore  platform  owned  by 
Chevron;  and  (3)  approximately  1.96 
miles  of  8-inch  pipeline  that  connect 
Chevron's  West  Cameron  Block  564 
'CA"  platform  to  its  West  Cameron 
Block  564  "A"  platform,  offshore 
Louisiana.  Natural  further  states  that 
Chevron  currently  owns  the  other 
percentage  interests  in  the  subject 
compressors.  Natural  indicates  that  in 


consideration  for  this  transfer  of 
facilities  to  Chevron,  Chevron  will  agree 
to  indemnify  Natural  and  hold  it 
harmless  with  respect  to  any  and  all 
future  liabilities  that  may  arise 
associated  with  said  facilities, 
commencing  on  the  date  of  the  facilities 
transfer.  Natural  further  indicates  that  it 
will  reimburse  ChevTon  for  50%  of  the 
retirement  costs  prudently  incurred  by 
Chevron  when  the  facilities  are  retired 
but  in  no  event  shall  Natural  pay  more 
than  $100,000  in  total.  Natural  states 
that  the  facilities  are  no  longer  useful  to 
it.  nor  are  Natural's  customers  served  by 
the  facilities. 

Comment  date:  May  24, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  K  N  Gas  Gathering,  Inc. 

[Docket  No.  CP94-397-0001 

Take  notice  that  on  April  29,  1994,  K 
N  Gas  Gathering.  Inc.  (KNGG),  P.O.  Box 
281304,  Lakewood.  Colorado  80228- 
8304,  filed  a  petition  for  declaratory 
order  in  Docket  No.  CP94-397-000. 
requesting  that  the  Commission  declare 
that  facilities  to  be  acquired  from  its 
affiliate.  K  N  Interstate  Gas 
Transmission  Co.  (KNI).  are  gathering 
facilities  exempt  from  Commission 
jurisdiction  under  Section  1(b)  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  petition  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

KNGG  states  that  it  has  agreed  to 
purchase  from  KNI  the  Bowdoin 
Gathering  System  located  in  Phillips 
and  Valley  Counties.  Montana.  KNGG 
states  that  the  Bowdoin  facilities  are 
separated  into  four  distinct  segments 
delivering  gas  into  the  facilities  of 
Williston  Basin  Interstate  Pipeline  Co. 
(Williston).  It  is  indicated  that  none  of 
the  facilities  is  attached  to  the  rest  of 
KNI's  system.  It  is  also  indicated  that 
KNI  has  sought  authorization  to 
abandon  these  facilities  in  Docket  No. 
CP94-430-000. 

KNGG  states  that,  by  applying  the 
modified  primary  function  test  as  set 
forth  in  Amerada  Hess.  52  FERC  1 
61.268  (1990),  the  facilities  to  be 
acquired  from  KNI  qualify  as  gathering 
facilities  exempt  from  Commission 
jurisdiction  under  Section  1(b)  of  the 
Natural  Gas  Act.  In  support  of  its  claim 
that  the  facilities  are  gathering,  KNGG 
indicates  that  the  subject  facilities  are 
short  in  length,  small  in  diameter,  web- 
like in  configuration,  and  located 
entirely  within  the  production  area.  It  is 
also  indicated  that  the  facilities  operate 
at  a  range  of  between  100  and  180  psig 
and  are  attached  to  approximately  700 
wells  throughout  the  system.  KNGG  also 
states  that  the  gas  gathered  in  the  system 
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is  delivered  into  four  small  field 
compressors  which  boost  the  pressure  of 
the  gas  sufficiently  to  enter  Williston's 
facilities.  In  addition.  KNGG  states  that 
the  dehydration  plants  located  in  the 
system  perform  dehydration  required  to 
meet  Williston's  quality  requirements. 

Comment  date:  May  24,  1994.  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

3.  K  N  Interstate  Gas  Transmission  Co. 

(Docket  No.  CP94-4  30-000) 

Take  notice  that  on  April  29. 1994.  K 
N  Interstate  Gas  Transmission  Co.  (KNI). 
P.O.  Box  281304,  Lakewood.  Colorado 
80228.  filed  an  application  in  Docket 
No.  CP94-43(M)0G  pursuant  to  section 
7(b)  of  the  Natural  Gas  Act  for  an  order 
permitting  and  approving  the 
abandonment  of  facilities  constituting 
its  Bowdoin  Gathering  System  located 
in  Phillips  and  Valley  Counties. 
Montana  by  transfer  to  its  affiliate  K  N 
Gas  Gathering,  Inc..  (KNGG).  its  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

KNI  requests  the  Commission  to 
authorize  the  abandonment,  by  transfer 
to  KNGG.  the  Bowdoin  Gathering 
System,  consisting  of  the  following 
facilities: 

•  76.23  miles  of  2-inch  pipeline; 

•  0.25  miles  of  3-inch  pipeline: 

•  286.71  miles  of  4-inch  pipeline; 

•  69.12  miles  of  6-inch  pipeline; 

•  11.45  miles  of  8-inch  pipeline; 

•  26.16  miles  of  10-inch  pipeline; 

•  25.58  miles  of  12-inch  pipeline: 

•  3.60  miles  of  14-inch  pipeline; 

•  compression  facilities  consisting  of 
one  115  horsepower  unit,  two  140 
horsepower  units,  and  one  60 
horsepower  unit  and; 

•  various  valves,  regulators, 
dehydrators,  meters  and  miscellaneous 
appurtenant  facilities. 

KNI  indicates  that  the  Bowdoin 
System  constitutes  its  sole  remaining 
gathering  facility  and  is  isolated  and 
distant  from  its  other  facilities.  Also, 
KNI  states  it  currently  uses  the  facility 
only  to  gather  third  party  gas.  KNI  states 
that  it  would  transfer  the  facility  to 
KNGG  at  the  net  book  value  (estimated 
at  $10,209,655).  It  is  indicated  that 
KNGG  has  filed  concurrently  a  petition 
that  the  Commission  declare  the 
Bowdoin  Gathering  System  to  be 
gathering  facilities  exempt  from 
jurisdiction  pursuant  to  Section  1(b)  of 
the  Natural  Gas  Act. 

Comment  date:  May  24.  1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 
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Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-11370  Filed  5-10-94;  8:45  am) 

BILUNG  CODE  6717-01-l> 


[Docket  No.  CP94-362-000,  et  al.J 

Transcontinental  Gas  Pipe  Line 
Corporation,  et  al.;  Natural  Gas 
Certificate  Filings 

May  4, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Transcontinental  Gas  Pipe  Line  Coqj. 
and  Tennessee  Gas  Pipeline  Co. 

{Docket  No.  CP94-362-000| 

Take  notice  that  on  April  15.  1994.  as 
supplemented  on  April  28.  1994. 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL).  P.O.  Box  1396. 
Houston.  Texas  77251-1396,  and 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511.  Houston. 
Texas  77252.  filed,  in  Docket  No.  CP94- 
362-000,  a  joint  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  and 
Part  157  of  the  Commission's 
Regulations  for  an  order  permitting  and 
approving  the  abandonment  of  the 
exchange  of  natural  gas  under  TGPL's 
Rate  Schedule  X-62  and  Tennessee's 
Rate  Schedule  X-37,  all  as  more  hilly 
set  forth  in  the  application. 

TGPL  and  Tennessee  state  that  by 
order  issued  March  26. 1973.  in  Docket 
No.  CP73-193-000.  they  were 
authorized  to  exchange  up  to  1,500  Mcf 
of  gas  per  day.  plus  additional  volumes 
which  were  available  and  which  could 
be  accommodated  in  the  pipeline 
facilities,  for  an  initial  term  of  one  year 
and  month  to  month  thereafter.  TGPL 
and  Tennessee  maintain  that  the 
exchange  arrangement  was  terminated 
pursuant  to  its  terms  by  Tennessee 
providing  to  TGPL  on  or  about 
September  28. 1977,  written  notice  of 
Tennessee's  election  to  terminate  such 
arrangement.  TGPL  and  Tennessee 
assert  that  no  exchange  services  have 
been  provided  under  the  exchange 
arrangement  since  prior  to  November 
25, 1978.  Therefore,  TGPL  and 
Tennessee  state  that  they  are  requesting 
authorization  to  abandon  the  exchange 
service. 

TGPL  and  Tennessee  state  that  they 
do  not  propose  to  abandon  any  facilities 
pursuant  to  the  instant  application. 
They  further  state  that  no  service  to  any 
of  their  other  customers  will  be  affected 
by  the  abandonment  authorization 
requested  herein. 

Comment  date:  May  25.  1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Tennessee  Gas  Pipeline  Co. 

[Docket  No.  CP94-394-000I 

Take  notice  that  on  April  29. 1994, 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  1010  Milam.  Houston, 
Texas  77002.  filed  in  Docket  No.  CP94- 
394-000  a  request  pursuant  to 
§§  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.216)  for  authorization  to  abandon  a 
sales  tap  located  in  Calcasieu  Parish. 
Louisiana,  under  Tennessee's  blanket 
certificate  issued  in  Docket  No.  CP82- 
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413-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  \<ith 
the  Commission  and  open  to  public 
inspection. 

Tennessee  requests  authorization  to 
abandon  and  remove  the  sales  tap,  the 
related  valve  assembly  and  above 
ground  appurtenances.  The  sales  tap 
was  used  for  a  direct  sale  of  natural  gas 
for  irrigation  purposes.  Tennessee  states 
that  the  tap  has  been  inactive  for  some 
time  and  that  the  customer  previously 
serviced  by  tiie  tap  has  consented  in 
writing  to  the  abandonment  and 
removal  of  the  tap. 

Comment  date:  June  20. 1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Tennessee  Gas  Pipeline  Co. 

I  Docket  No.  CP94-396-0OOJ 

Take  notice  that  on  April  29. 1994. 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  P.O.  Box  2.511,  Houston, 
Texas  77252-2511.  filed  in  Docket  No 
CP9 4-396-OO0  a  request  pursuant  to 
§§  157.205(b)  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205(b)  and 
157.212)  for  authorization  to  construct 
and  operate  a  delivery  point  for 
Mississippi  Valley  Gas  Company 
(MVG).  under  Tennessee's  blanket 
certificate  issued  in  Docket  No.  CP82- 
413-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 

inspection. 

Tennessee  states  that  MV'G  proposed 
that  Tennessee  construct  the  delivery 
point  to  enable  M\'G  to  source  its  gas 
under  one  or  more  of  Tennessee's 
existing  contracts  under  Rate  Schedule 
IT.  Such  gas  would  be  transported 
pursuant  to  authority  granted  Tennessee 
in  Docket  No.  CP87-115  on  June  18, 
1987.  and  §  284.223  of  the  regulations, 
and  under  Tennessee's  Rate  Schedule 
IT. 

Tennessee  proposes  to  install,  own. 
operate  and  maintain  one  four-inch  ho! 
lap  assembly  and  DAC.  at  M.P.  541- 
1*0.02  in  Lauderdale  County, 
Mississippi.  It  is  indicated  that  the  ga.s 
quantity  that  Tennessee  proposes  to 
deliver  to  MVG  at  the  delivery  point  is; 
up  to  40.000  Dth  per  day;  and  up  to 
14*00,000  Dth  per  year.  It  is  stated  that 
Tennessee's  cost  associated  with  this 
new  delivery  point  is  S31,700. 100% 
reimbursable  by  MVG. 

Tennessee  states  that  the  total 
quantities  to  be  delivered  from  MVG 
will  not  exceed  the  total  quantities 
authorized.  Tennessee  asserts  that  the 
establishment  of  the  proposed  delivery 
point  is  not  prohibited  by  Tennessee's 


tariff,  and  that  it  has  sufficient  capacity 
to  accomplish  ihe  deliveries  at  the 
proposed  new  deliver)'  point  without 
detriment  or  disadvantage  to  any  of 
Tennessee's  other  customers. 

Commenf  date:  June  20, 1994,  in 
accordance  with  S'^ndard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Arkla  Energy  Resources  Co. 

IDocki't  No.  G'94-401-0COi 

Take  notice  that  on  April  29.  1994, 
Arkla  Energy  Resources  Company 
(AER),  P.O.  Box  21734,  Shreveport. 
Louisiana  71151,  filed  in  Docket  No. 
CP94-401-000  a  request  pursuant  to 
§§157.205,  157.211  and  157,112  of  the 
Commission's  Regulations  under  the 
Natural  Cos  Act  (\B  CFR  157.205, 
157.211,  and  157.212)  for  authorization 
to  upgrade  two  existing  meter  stations 
for  increased  deliveries  to  Arkansas 
Louisiana  Gas  Company  (ALG)  and  to 
operate  one  existing  tap  for  an  initial 
deliver}'  of  gas  to  ALG  for  resale  to  a 
consumer  other  than  the  right-of-way 
grantor  for  which  the  tap  was  originally 
installed  under  AER's  blanket  certificate 
issued  in  Docket  No.  CF82-384-000.  et 
ai,  pursuant  to  Section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

AER  proposes  to  (1)  upgrade  an 
existing  2-inch  tap  and  1-inch  U-Shape 
meter  station  currently  serving  ALG  to 
a  2-inch  L-Shape  meter  station  on  AER's 
Line  LM-1,  Section  10,  Township  2 
South,  Range  14  West,  Saline  County, 
Arkansas,  for  increased  service  to  ALG's 
Rural  Extension  No.  1233,  (2)  upgrade 
an  existing  1-inch  tap  and  1-inch  meter 
station  currently  serving  an  ALG 
domestic  customer  to  a  2-inch  U-Shape 
meter  station  on  AER's  Line  B,  Section 
16,  Township  8  North.  Range  22  West, 
Johnson  County.  Arkansas  to  ser\'ice 
ALG's  new  Rural  Extension  No.  1333. 
and  (3)  to  operate  an  existing  1-inch 
domestic  tap  to  AER's  Line  AM— 17. 
Obadiah  Hendricks  Survey  .\-E7,  Camp 
County,  Texas  for  initial  service  to 
ALG's  new  domestic  customer.  Mack 
Carpenter.  The  total  e.stimated  increased 
sales  is  29,085  Mcf  annually  and  316 
Mcf  on  a  peak  day.  AER  estimates  the 
total  cost  of  construction  to  be  $26,051 
which  will  be  reimbursed  by  ALG. 

Comment  date:  June  20, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission. 


Washi.ngton.  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  335.214  or  365.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Com.mission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  sene  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulator)'  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  befoi^  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intenene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CF'R  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  94-11371  Filed  5-10-94;  8:45  ami 
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[Project  No.  11320-001  Montana] 

Hydrogroup,  Inc.;  Surrender  of 
Preliminary  Permit 

May  5, 1994. 

Take  notice  that  Hydrogroup,  Inc.. 
Permittee  for  the  Moose  Creek  Project 
No.  11320,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No. 
11320  was  issued  February  8, 1993,  and 
would  have  expired  January  31,  1996. 
The  project  would  have  been  located 
within  Gallatin  National  Forest,  on 
Moose  Creek,  in  Gallatin  County, 
Montana. 

The  Permittee  filed  the  request  on 
April  25, 1994,  and  the  preliminary 
permit  for  Project  No.  11320  shall 
remain  in  effect  through  the  thirtieth 
dfty  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday.  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4,  may  be  filed  on  the  next  business 
day. 

Lois  D.  Cashell. 
Secretary. 
\FR  Doc.  94-11372  Filed  5-10-94;  8:45  ami 

BILLING  CODE  6717-01-M 


[Docket  No.  RP91-41-022] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

May  5, 1994. 

Take  notice  that  on  May  2,  1994, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  to  be  effective  April  18, 
1994: 

Substitute  First  Revised  Sheet  No.  64 
Substitute  First  Revised  Sheet  No.  65 

Columbia  states  that  it  proposes  to 
modify  and  supplement  its  March  18, 
1994  filing  in  Docket  No.  RP91-41.  et 
al.,  to  reflect  the  elimination  of  netting 
the  Over/Under  amounts  applicable  to 
Texas  Gas  Transmission  Corporation's 
(Texas  Gas)  Docket  No.  RP91-61,  as 
these  amounts  were  netted  against  the 
refunds  made  by  Columbia  on  April  21, 
1994.  Columbia  states  that  the  tariff 
sheets  filed  herein  reflect  only  the 
additional  billing  approved  by  the 
Commission's  April  14, 1994.  order  in 
this  docket. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  Columbia's  firm 
customers,  interested  state 


commissions,  and  to  each  of  the  parties 
set  forth  in  the  official  service  list  in 
these  proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  May  12, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  Columbia's  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-11373  Filed  5-10-94;  8;45  am] 

BILLING  CODE  e717-01-M 


[Docket  No.  RP94-158-002] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

Mays,  1994. 

Take  notice  that  on  May  2, 1994, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  the 
following  proposed  changes  to  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  to  be  effective  April  1, 1994: 

Substitute  Original  Sheet  No.  96 
Substitute  Original  Sheet  No.  97 
First  Revised  Sheet  No.  460 

Columbia  states  that  it  tendered  this 
filing  in  compliance  with  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  order  issued  March  31. 
1994  (order)  in  Docket  No.  RP94-158. 
which  required,  inter  alia,  that 
Columbia  file  (i)  tariff  sheets  which 
provide  an  opportunity  to  elect 
extended  amortization  periods  of  up  to 
three  years  for  the  Account  191  direct 
billing;  (ii)  an  explanation  for  exceeding 
the  three  percent  level  in  the  third  test 
interval  of  the  assessment  test;  (iii)  a 
Schedule  A  in  the  same  format  as 
prescribed  in  FERC  Form  No.  542-PGA 
(Revised);  and  (iv)  an  explanation  of  the 
Sll  million  adjustment  booked  in 
November  1993.  The  order  also  required 
Columbia  to  remove  the  T&E 
adjustments  from  the  instant  direct 
billing.  Columbia  has  filed  a  petition  for 
rehearing  of  this  issue.  The  order  also 
provided  for  a  customer  review  process. 
Columbia  believes  it  has  provided  all 
data  needed  to  make  an  assessment  of 
the  filing. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  the  Company's 


jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE, 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commissions 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  May  12,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  Columbia's  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretory. 
IFR  Doc  94-11374  Filed  5-10-94;  8:45  am) 

BILUNG  COOE  6717-01-M 


[Docket  No.  CP94-395-000] 

Columbia  Gulf  Transmission  Co.; 
Application 

May  5,  1994. 

Take  notice  that  on  April  29, 1994, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf).  1700  MacCorkle 
Avenue,  S.E.,  Charleston,  West  Virginia 
25314-1599,  filed  in  Docket  No.  CP94- 
395-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
an  order  granting  permission  and 
approval  to  abandon  a  natural  gas 
transportation  service,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  Gulf  states  that  it  proposes 
to  abandon,  effective  November  1. 1994, 
a  natural  gas  transmission  service 
provided  by  Columbia  Gulf  to  Columbia 
Gas  Transmission  Corporation 
(Columbia  Gas)  under  Columbia  Gulfs 
Rate  Schedule  T-1.  Columbia  Gulf 
further  states  that  Columbia  Gas  will  no 
longer  need  this  transportation  service 
from  Columbia  Gulf  and  therefore 
advised  Columbia  Gulf  by  notice  dated 
April  27,  1993,  of  the  cancellation  of  the 
agreement  effective  November  1. 1994. 

Columbia  Gulf  says  that  it  does  not 
propose  to  abandon  any  facilities  as  a 
resuh  of  the  authorization  requested.     ' 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  26, 
1994.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
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under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  vdth  the 
Commission  will  be  considered  by  it  in 
deterTT.ining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  p>arties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  miist  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Riiles. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  a.ad  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Columbia  Gulf  to 
appear  or  be  represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretory. 
|FR  Doc.  94-1 1375  Filed  5-10-94;  H:4.S  ami 

BILUNC  CODE  CTIT-OI-M 


[Docket  No.  TM94-4-34-000] 

Florida  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

May  5.  19<*4. 

Take  notice  that  on  May  2.  1904, 
Florida  Gas  Transmission  Company 
(FCTj  tendered  for  filin;^  to  become  part 
of  its  FERC  Gas  TarifT,  the  following 
tariff  sheet,  to  become  effective  June  1. 
1^94; 

Third  Revised  Sheet  No.  8A 

FGT  states  that  the  tan  ff  sheet 
referenced  above  is  being  filed  pursuant 
to  Section  25  (Flowthrough  Billing 
Mtx:hanism)  of  the  General  Terms  and 
Conditions  of  FGT's  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1.  Section  25 
sets  forth  the  mechanism  by  which  FGT 
is  permitted  to  flow  through  fixed 
charge  allocations  of  buy-out  and  buy- 
down  costs  billed  to  FGT  by  Southern 
Natural  Gas  Company  (Southern).  This 
mechanism  was  approved  by 
Commission  Order  dated  June  16,  1989. 
in  Docket  No.  RP89-^»4-001. 


FGT  further  states  that  it  is 
suspending  its  Annual  Unit  Take-or-Pay 
Surcharge  effective  June  1. 1994. 
because  of  the  cessation  of  Southern's 
fi.xed  charge  allocations  to  FGT  after 
May.  1994.  Because  of  the  suspension 
by  the  FERC  of  procedural  schedules  in 
the  proceedings  affecting  Southern's 
allocations  of  fixed  charges  and  the 
absence  of  actual  information  regarding 
April  and  May.  1994,  throughput  and 
recoveries,  FGT  sJates  that  it  will  make 
a  supplemental  filirig  within  ninety  (9C) 
days  of  the  end  of  the  Annua!  Recovery 
Period  ending  May  31,  1994  and  make 
nny  related  tariff  changes  at  that  ti.me. 

Any  per-i'  '1  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Cot, mission,  825 
North  Capitol  Street,  NE.,  Washington. 
ex:  20426  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  12.  1S94.  Protests  will  be 
considered  by  the  Commission  in 
detennining  the  appropriate  a<:tion  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
mu.st  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Coniinission  and  are  available  for  public 
in.spection. 
Lois  D.  Cashell. 
Serr'tary. 
|FR  Doc.  94-11376  Filed  5-10-94;  8:45  am] 

8ILUNG  CODE  6T17-41-M 


Iroquois  Gas  Transmission  System, 
L.P.;  Motion  To  Make  Tariff  Sheets 
Effective 

[Docket  No.  RP94-72-003] 

Mays.  1994 

Take  notice  that  on  April  29,  1994, 
Iroquois  Gas  Transmission  System,  L.P.. 
(Iroquois),  filed  a  motion  requesting  that 
the  revised  tariff  sheets  listed  in 
appendix  A  of  the  motion  be  made 
effective  on  June  1, 1994. 

Iroquois  states  that  all  of  the  tariff 
.sheets  listed  on  appendix  A  of  the 
motion  have  been  previously  filed  in 
this  proceeding,  with  the  exception  of 
the  three  substitute  tariff  sheets  attached 
to  the  filing,  which  update  tariff  sheets 
originally  hied  on  December  1, 1993. 

Iroquois  states  that  it  has  served  the 
filing  upon  each  person  designated  on 
the  official  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 


Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  a.nd  Procedure  IB  CFR 
385.211.  All  surh  protests  should  be 
filed  en  or  before  May  12.  1994.  Protests 
will  be  considered  by  the  Comn^ission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  94-11377  Filed  5-10-94;  .=  4i  a.T.] 

BILUNG  COOE  e71T-«1-M 


[Docket  No.  CPS0-454-O?5] 
Midwest  Gas  Storage  \nc.;  RJiog 

May  5,  1994 

Take  no'ice  that  on  April  29,  1994. 
Midwest  Gas  Stor.ige  Inc.  (Midvvjst), 
13100  Southwest  Highway,  Pains  Park. 
Illinois  6G-J64,  filed  in  Docket  No. 
CP90-454-Onr)  as  part  of  its  FERC  Gas 
Tariff,  First  Revisc^d  Volume  No.  I. 
Original  Sheet  No.  3  with  a  proposed 
effective  date  of  May  15, 1994. 

Midwest  states  that  a  scaled  map  of 
Midwe.st's  system  is  being  filed  in 
substitution  of  the  version  filed  on  April 
8, 1994  in  Docket  No.  CP90-454-004,  et 

al. 

Any  person  desiring  to  be  heard  or 
protest  the  subject  fijiny  should  file  a 
motion  to  inter\'ene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  .NE., 
Washi.ngtcn.  DC  20426,  in  accordance 
with  §§  385.21 1  and  385.214  of  the 
Commi.ssion's  Rules  of  Practice  and 
Procedure:  18  CFR  385.211  and  385.214. 
All  such  motions  and  protests  should  be 
filed  on  or  before  May  12,  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  no<  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commi.ssion  and  available  for  public 
in.spection. 
Lois  D.  Cashell, 
Secrttary. 

IFR  Doc.  94-11378  Filed  5-10-94;  8:45  dm] 
eiLUNC  COOE  6Ttr-«1-M 


[Docket  No.  EG94-5a-«00] 

SEI  Holdings  VIII,  Inc.;  Application  for 
Commission  Oetemiination  of  Exempt 
Wholesale  Generator  Status 

May  5.  1994. 

On  April  29. 1994.  SO  Holdings  VIII, 
Inc;.  ("Applicant")  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
apjplication  for  determination  of  exempt 
wholesale  operator  ("EWG")  status 
pursuant  to  part  365  of  the 
Commission's  regulations. 

The  Applicant  intends  to  indirectly 
own  and  operate  an  eligible  facility,  as 
defined  in  Section  32(a)(2)  of  the  Public 
Utility  Holding  Company  Act  of  1935 
("PUHCA"),  to  be  located  in  Monterrey, 
in  the  State  of  Nuevo  Leon.  Mexico 
through  its  afniiate  Energia  de  Nuevo 
Leon,  S.A.  de  C.V.  The  facility  is 
scheduled  to  be  completed  by 
September  1. 1996.  The  Facility  will  be 
an  approximately  220  MW  combined- 
cycle  cogeneration  facility  that  will  be 
gas  fired,  with  fuel  oil  as  a  back-up. 

In  addition,  the  Applicant  intends  to 
engage  in  project  development  activities 
on  its  owTi  behalf  associated  with  the 
acquisition  of  ownership  interests  in 
additional  facilities  or  entities  that  meet 
the  criteria  for  eligible  facilities  and/or 
EWGs  set  out  in  Section  32  of  PUHCA. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE,  Washington,  IX:  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214.).  The  Commission  will  limit  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  or  accuracy  of  the 
application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
May  27,  1994  and  must  be  served  on  the 
Applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
(PR  Doc.  94-11327  Filed  5-10-94;  8:45  am) 
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Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  ("EWG") 
status  pursuant  to  part  365  of  the 
Commission's  regulations. 

The  Applicant  intends  to  indirectly 
own  and  operate  an  eligible  facility,  as 
defined  in  section  32(a)(2)  of  the  Public 
Utility  Holding  Company  Act  of  1935 
("PUHCA"),  to  be  located  in  Monterrey, 
in  the  State  of  Nuevo  Leon,  Mexico 
through  its  affiliate  Energia  de  Nuevo 
Leon.  S.A.  de  C.V.  The  facility  is 
scheduled  to  be  completed  by 
September  1, 1996.  The  Facility  will  be 
an  approximately  220  MW  combined- 
cycle  cogeneration  facility  that  will  be 
gas  fired,  with  fuel  oil  as  a  back-up. 

In  addition,  the  Applicant  intends  to 
engage  in  project  development  activities 
on  its  own  behalf  associated  with  the 
acquisition  of  ownership  interests  in 
additional  facilities  or  entities  that  meet 
the  criteria  for  eligible  facilities  and/or 
EWGs  set  out  in  Section  32  of  PUHCA. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE.,  Washington.  DC  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  The  Commission  will  limit  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  or  accuracy  of  the 
application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
May  27, 1994,  and  must  be  served  on 
the  Applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
the  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

(PR  Doc  94-11326  Filed  5-10-94;  8:45  am) 
BILUNG  CODE  «717-«t-M 


[Docket  Na  EG94-60-000] 

SEI  Betelllgungs  GmbH,  Application 
for  Commission  Determination  of 
Exempt  Wholesale  Generator  Status 

May  5. 1994. 

On  April  29, 1994.  SEI  Beteiligungs 
GmbH  ("Applicant")  filed  with  the 


[Docket  No.  RP94-225-001] 

Texas  Gas  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

May  5,  1994. 

Take  notice  that  on  May  2. 1994. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  the  followdng  revised 
tariff  sheet: 

Substitute  Fifth  Revised  Sheet  No.  10 

Texas  Gas  states  that  the  revised  tariff 
sheet  is  being  filed  to  correct  an  error  on 
Fifth  Revised  Sheet  No.  10  which  was 


a  part  of  Texas  Gas"  April  29,  19^4, 
filing  to  recover  ninety  percent  00%)  of 
its  Gas  Supply  Realignment  Costs  from 
its  firm  transportation  customers  and 
ten  percent  (10%)  of  its  Gas  Supply 
Realignment  Costs  from  its  infemiptible 
transportation  customers,  and  is  being 
designated  as  Substitute  Fifth  Revised 
Sheet  No.  10. 

Texas  Gas  requests  an  effective  date  of 
June  1, 1994.  for  the  proposed  tariff 
sheet. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas'  affected  juri.sdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
vk'ith  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  May  12. 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protesfants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 

(PR  Doc  94-11379  Filed  5-10-94;  8:45  am) 
BMJJNO  COOC  •7t7-0t-M 


Offlce  of  Policy,  Planning  and 
Program  Evaluation 

DOE  Headquarters  Washington  DC 
Chicago  Operations  Office 

AGENCY:  Department  of  Energy. 

ACTION:  Acceptance  of  unsolicited 
application. 


SUMMARY:  The  Department  of  Energy 
(DOE),  Office  of  Policy.  Planning  and 
Program  Evaluation,  through  the 
Chicago  Operations  Office,  announces 
that  it  intends  to  award  a  grant  to  the 
Western  Interstate  Energy  Board  (WINB) 
of  Denver,  Colorado.  The  proposed 
award  meets  the  criteria  in  10  CFR 
600.14  (d)  and  10  CFR  600.14  (e).  The 
financial  assistance  is  for  support  of  the 
Western  Interstate  Energy  Board 
workshop  on  the  Linkage  Between 
Western  Utility  Integrated  Resource 
Planning  (IRP)  and  Regional 
Transmission  Planning  in  a  Competitive 
Environment.  The  workshop  will  be 
hosted  at  WINB  facilities,  and  is 
scheduled  for  the  May  30.  1994  thru 
December  31.  1994  timeframe. 
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SUPPLEMENTARY  INFORMATION:  The 
workshop  will  be  attended  by  Western 
State  representatives,  and  2  Canadian 
provinces  from  western  public  utility 
commissions.  The  workshop  will 
consist  of  state  facility  siting  agencies, 
governors*  energy  agencies;  and  will 
address  important  issues  relating  to  the 
Energy  Policy  Act  of  1992,  particularly 
Title  VII.  The  objectives  of  the 
conference  are; 

a.  Improv-e  the  understanding  of  the  types 
of  linkages  (or  lack  of  linkages)  between 
utility-specific  IRP.  state  facility  siting,  and 
regional  transmission  planning  given  (1)  the 
current  level  of  competition,  (2)  increased 
wholesale  competition  and  (3)  retail 
competition. 

b.  Identifying  opportunities  to  enhance 
coordination  of  utility-specific  IRP  and  state 
facility  siting  with  regional  transmission 
planning. 

c.  Improving  the  understanding  of  the 
influence  of  competition  on  utility-specific 
IRP  in  terms  of  planning  objectives,  planning 
processes,  plan  outputs  and  plan 
implementations,  and  identify  potential 
changes  to  utility-specific  IRP  to  allow  IRP  to 
meet  planning  objectives  in  a  competitive 
environment. 

Results  of  this  workshop  will  assist 
the  western  utilities  and  consumers  in 
the  area  by  fostering  utility  cooperation. 
The  proposed  project  will  improve  the 
understanding  of  the  types  of  linkages 
between  utility  and  specific  IRP,  state 
facility  siting,  and  regional  transmission 
planning,  identify  the  opportunities  to 
better  coordinate  utility  specific  IRP  and 
improve  the  understanding  of  the  effect 
of  competition  on  utility-specific  IRP 
and  the  changes  in  IRP  required  by  a 
more  competitive  environment.  Results 
will  favorably  impact  the  cost  for 
producing  and  transmission  of 
electricity,  and  the  general  public 
should  gain  with  lower  costs  to  electric 
utilities. 

The  DOE  will  provide  funds  in  the 
amount  of  $25,000.00,  and  the  Western 
Interstate  Energy  Board  will  provide 
S25.636.00  for  the  7  months  project 
period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charlotte  Shedrick,  PC)-30,  U.S. 
Department  of  Energy,  1000 
Independence  SW.,  Washington,  DC 
20585,  (202)  586-3195. 

Issued  in  Chicago,  Illinois,  on  April  22, 
1994. 
Timothy  S.  Crawford, 

Assistant  Manager  for  Human  Besources  and 

Administration. 

IFR  Doc.  94-11426  Filed  5-10-94;  8;45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4883-3J 

Campo  Band  of  Mission  Indians; 
Tentative  Adequacy  Determination  of 
Tribal  Municipal  Solid  Waste  Permit 
Program 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  tentative 
determination  on  application  of  the 
Campo  Band  of  Mission  Indians  for  full 
program  adequacy  determination, 
public  hearing  and  public  comment 
period. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
conditionally  exempt  small  quantity 
generator  waste  will  comply  with  the 
revised  Federal  MSWLF  Criteria  (40 
CFR  part  258).  RCRA  section 
4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  permit  programs  for  MSWLFs. 
EPA  believes  that  adequate  authority 
exists  under  RCRA  to  allow  Tribes  to 
seek  an  adequacy  determination  for 
purposes  of  sections  4005  and  4010. 

Under  separate  authority  of  the  Clean 
Air  Act,  EPA  is  reviewing  an 
application  for  a  non-attainment  area 
permit  to  construct  a  proposed  MSWLF 
on  the  Campo  Reservation.  There  will 
be  a  separate  public  comment  period 
and  decision  on  that  application. 

The  Campo  Band  of  Mission  Indians 
("Campo  Band")  applied  for  a 
determination  of  adequacy  under 
section  4005  of  RCRA.  EPA  reviewed 
the  Campo  Band's  MSWLF  application 
and  has  made  a  tentative  determination 
of  adequacy  for  those  portions  of  the 
Campo  Band's  MSWLF  permit  program 
that  are  adequate  to  assure  compliance 
with  the  revised  MSWLF  Criteria.  These 
portions  are  described  later  in  this 
notice.  The  Campo  Band  has  drafted 
revisions  to  the  remainder  of  its  permit 
program  to  assure  complete  compliance 
with  the  revised  MSWLF  Criteria  and 
gain  full  approval.  EPA  has  determined 
that  the  Campo  Band's  revised 
requirements  and  emergency 
regulations,  if  fully  adopted  and 
affirmed  before  EPA  makes  a  final 
determination,  would  be  adequate  to 
ensure  compliance  with  the  Federal 
Criteria. 


Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  any 
determination  to  approve  a  Tribe's 
MSWLF  program,  the  Region  has 
scheduled  a  public  hearing  on  this 
tentative  determination.  Details  appear 
below  in  the  DATES  section.  The  Campo 
Band's  application  for  program 
adequacy  determination  is  available  for 
public  review  and  comment. 

DATES:  All  comments  on  the  Campo 
Band's  application  for  a  determination 
of  adequacy  must  be  received  by  the 
close  of  business  on  July  14, 1994.  A 
public  hearing  is  scheduled  for  7  p.m. 
to  9  p.m.  June  30,  1994  in  Alpine, 
California.  An  open  house  is  scheduled 
for  3  p.m.  to  6  p.m.  on  Juno  30, 1994  in 
Alpine  to  give  the  public  an  opportunity 
to  discuss  the  tentative  approval  before 
the  hearing.  At  the  hearing,  EPA  may 
limit  oral  testimony  to  five  minutes  per 
speaker,  depending  on  the  number  of 
commenters.  Commenters  presenting 
oral  testimony  must  also  submit  their 
comments  in  writing  at  the  hearing  on 
June  30, 1994.  The  hearing  may  adjourn 
earlier  than  9  p.m.  if  all  of  the  speakers 
deliver  their  comments  before  that  hour. 
Representatives  of  the  Campo  Band  of 
Mission  Indians  will  be  present  at  the 
open  house  and  the  public  hearing  held 
by  EPA  on  this  subject. 

ADDRESSES:  Written  comments  should 
be  sent  to  Ms.  Christiane  Camp,  Mail 
Code  H-3-1.  US  EPA  Region  9.  75 
Hawthorne  Street,  San  Francisco. 
California  94105. 

The  public  hearing  will  be  held  at  the 
Alpine  Elementary  School  Auditorium, 
1850  Alpine  Blvd.,  Alpine,  California 
91901.  The  open  house  will  be  held  at 
the  Alpine  Elementary  School 
Auditorium.  Copies  of  the  Campo 
Band's  application  for  adequacy 
determination  are  available  at  the 
following  addresses  for  inspection  and 
copying:  Campo  Environmental 
Protection  Agency.  Campo  Tribal  Hall, 
BIA  Route  10,  Highway  94.  Campo, 
California.  91906,  telephone  (619)  478- 
9369,  from  9  a.m.  to  4  p.m.  Mondays 
through  Fridays;  Campo  Public  Library. 
31466  Highway  94.  Campo.  California. 
91906,  telephone  (619)  478-5945.  from 
9  a.m.  to  1  p.m.  and  1:30  to  4 
Wednesdays,  and  9  a.m.  to  1  p.m. 
Fridays  and  Saturdays;  US  EPA  Region 
9  Library.  75  Hawrthome  Street.  13th 
Floor,  San  Francisco,  California.  94105, 
telephone  (415)  744-1510,  from  9  a.m. 
to  5  p.m.  Mondays  through  Fridays. 

FOR  FURTHER  INFORMATION  CONTACT:  US 
EPA  Region  9.  75  Hawthorne  Street,  San 
Francisco,  California  94105,  Attn;  Ms. 
Christiane  Camp.  Mail  Code  H-3-1. 
telephone  (415)  744-2097. 
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SUPPLEMENTARY  INFORMATION: 
A.  Background 

1.  Solid  Waste  Permit  Program  Criteria 

On  October  9.  1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA).  42 
U.S.C.  6941-€949(a).  requires  States 
(and.  as  discussed  below,  allows  Indian 
Tribes)  to  develop  permitting  programs 
to  ensure  that  MSWLFs  comply  with  the 
Federal  Criteria  under  part  258.  Subtitle 
Djqlso  requires  in  section  4005  that  EPA 
determine  the  adequacy  of  State 
municipal  solid  waste  landfill  permit 
programs  to  ensure  that  facilities 
cciiTiply  with  the  revised  Federal 
Crilieria.  To  fulfill  this  requirement.  EPA 
has  drafted  and  is  in  the  process  of 
proposinp  a  State/Tribal 
Implementation  Rule  (STIR)  that  will 
piiivide  procedures  by  which  EPA  will 
approve,  or  partially  approve.  State/ 
Tribal  landfill  permit  programs.  The 
Agency  intends  to  approve  adequate 
Stale/Tribal  MSWLF  permit  programs  as 
applications  are  submitted.  Thus,  these 
approvals  are  not  dependent  on  final 
promulgation  of  the  STIR.  Prior  to 
promulgation  of  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition.  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  EPA 
notes  that  regardless  of  the  approval 
status  of  a  State/Tribe  and  the  permit 
status  of  any  facility,  the  federal  landfill 
criteria  will  apply  to  all  permitted  and 
unpermitted  MSWLF  facilities. 

EPA  intends  to  approve  State/Tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  must  also 
■provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)(1)  of  RCRA. 
Finally,  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 


EPA  is  further  requesting  Tribes  to 
provide  a  statement  of  legal  authority 
from  the  Tribal  Attorney  General  or  its 
equivalent  demonstrating  that  the  Tribe 
has  adequate  jurisdiction  to  regulate  the 
.  MSWLFs  on  the  reservation.  In 
addition,  EPA  is  requesting  a  Tribe 
seeking  program  approval  to 
demonstrate  that  it:  (1)  Is  federally 
recognized;  (2)  has  a  government 
exercising  substantial  duties  and 
powers;  and  (3)  is  capable  of 
administering  a  permit  program.  If  the 
Tribe  has  already  demonstrated  to  EPA 
that  it  meets  the  first  two  of  these 
criteria  in  the  context  of  the  approval  to 
operate  another  EPA  program,  it  need 
not  do  so  again. 

EPA  is  also  requesting  Tribes  to 
provide  an  explanation  of  the 
jurisdiclion  and  responsibilities  of  all 
Tribal  program  implementing  agencies 
(including  any  State  agenc  y  acting 
pursuant  to  an  agreement  with  the 
Tribe)  and  designation  of  a  lead  agency 
to  facilitate  communications  between 
EPA  and  the  Tribe.  These  requests 
reflect  the  criteria  used  in  other 
environmental  statutes  to  assess 
whether  Tribes  may  apply  for  progmm 
approval.  If  a  Tribe  has  already 
provided  information  and/or  a  legal 
statement  on  the  Tribe's  jurisdiction  and 
capability  to  operate  another  EPA 
program.  EPA  requests  the  Tribe  to 
provide  only  those  additional  material 
necessary  to  support  its  application  for 
MSWLF  permit  program  approval. 

EPA  Regions  will  determine  whether 
a  Tribe  has  submitted  an  adequate 
program  based  on  the  interpretation 
outlined  above.  EPA  expects  States/ 
Tribes  to  meet  all  of  these  requirements 
for  all  elements  of  a  MSWLF  program 
before  it  gives  full  approval  to  a  MSWLF 
program.  EPA  plans  to  provide  more 
specific  criteria  for  this  evaluation  when 
it  proposes  the  State/Tribal 
Implementation  Rule. 

2.  Tribal  Programs 

EPA  is  extending  to  Tribes  the  same 
opportunity  to  apply  for  permit  program 
approval  as  is  available  to  States. 
Providing  Tribes  with  the  opportunity 
to  apply  for  adequacy  for  purposes  of 
adopting  and  implementing  MSWLF 
permit  programs  is  consistent  with 
EPA's  Indian  Policy.  This  Policy, 
formally  adopted  in  19B4.  recognizes 
Tribes  as  the  primary  sovereign  entities 
for  regulating  the  reservation 
environment  and  commits  the  Agency 
to  working  with  Tribes  on  a 
"govemment-to-govemment"  basis  to 
effectuate  that  recognition.  A  major  goal 
of  EPA's  Indian  Policy  is  to  eliminate  all 
statutory  and  regulatory  barriers  to 
Tribal  assumption  of  Federal 


environmental  programs.  Today's 
tentative  determination  to  approve  a 
Tribal  MSWLF  permit  program 
represents  another  facet  of  the  Agency's 
continuing  commitment  to  the 
implementation  of  this  long-standing 
policy. 

EPA's  interpretation  of  RCRA  is 
governed  by  the  principles  of  Che\Ton, 
USA  v.  NRDC.  4R7  U.S.  837  (1984). 
Where  Congress  has  not  explicitly  stated 
its  intent  in  adopting  a  statutory 
provision,  the  Agency  charged  with 
implementing  that  statute  may  adopt 
any  interpretation  which,  in  the 
Agency's  expert  judgment,  is  reasonable 
in  light  ofthe  goals  and  purposes  of  the 
statute  as  a  whole.  Id.  at  844. 
Interpreting  RCRA  to  allow  Tribes  to 
apply  for  an  adequacy  determination 
satisfies  the  Chevron  test. 

States  generally  are  precluded  from 
enforcing  their  civil  regulatory  programs 
on  Tribal  lands,  absent  an  explicit 
Congressional  authorization  or  State- 
Tribal  agreement  to  do  so.  Cnlifornia  v. 
Cabazon  Band  of  Mission  Indians,  480 
U.S.  202,  216  and  n.l8  (1987).  Yet. 
under  the  current  statutory  scheme.  EPA 
generally  is  precluded  from  enforcing 
the  MSVVLF  criteria  as  well. 
Fuithermore,  Congress  has  not  yet 
created  an  explicit  role  for  Tribes  to 
implement  the  Subtitle  D  program,  as  it 
has  done  under  most  other  major 
environmental  statutes  amended  since 
198R  (Safe  Drinking  Water  Act. 
Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act.  Clean  Water  Act.  Clean  Air  Act). 

RCRA  does  not  explicitly  define  a  role 
for  Tribes  under  sections  4005  and  4010 
and  reflects  an  undeniable  ambiguity  in 
Congressional  intent.  Indeed,  the  only 
mention  of  Tribes  anywhere  in  RCRA  is 
in  section  1004(13),  a  part  ofthe 
definitions  of  key  terms  in  RCRA. 
Se<;tion  1004(13)  defines  the  term 
"municipality"  to  mean; 

a  city,  town,  borough,  county,  parish,  district 
or  other  public  body  created  ijy  or  pursuant 
to  State  law.  with  respfjnsibility  for  the 
planning  or  administration  or  solid  wasli? 
managemrnt.  or  any  Indian  tribe  or 
authorized  tribal  organization  or  Alaska 
Natr.v  village  or  organizationlJ 

Id.  (emphasis  added).  The  term 
"municipality",  in  turn,  is  used  in 
sections  4008(a)(2)  and  4009(a)  of  RCRA 
with  reference  to  the  availability  of 
certain  Federal  funds  and  technical 
assistance  for  solid  waste  planning  and 
management  activities  by 
municipalities.  Thus,  Congress 
apparently  intended  to  make  explicit 
that  Tribes  could  receive  funds  and 
assistance  when  available  in  the  same 
manner  as  municipal  governments. 
However,  Congress  did  not  explicitly 
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recognize  any  other  role  for  Tribes 
under  other  provisions.  There  is  no 
accompanying  legislative  history  which 
explains  why  Tribes  were  included  in 
section  1004(13)  and  nowhere  else. 

EPA  does  not  believe  that  Congress, 
by  including  Tribes  in  section  1004(13), 
intended  to  prohibit  EPA  from  allowing 
Tribes  to  apply  for  an  adequacy 
determination  under  subtitle  D.  First  of 
all,  it  is  clear  that  Tribes  are  not 
"municipalities"  in  the  traditional 
sense.  Tribes  are  not  "public  bodies 
created  by  or  pursuant  to  State  law." 
Indeed,  Tribes  are  not  subject  to  State 
law  except  in  very  limited 
circumstances.  Cabazon,  supra.  Indian 
Tribes  are  sovereign  governments  whose 
authority  is  subject  only  to 
Congressional  approval.  Worcester  v. 
Georgia.  31  U.S.  (10  Pet.)  515  (1832). 
There  is  no  indication  in  the  legislative 
history  that  Congress  intended  to 
abrogate  any  sovereign  Tribal  authority 
by  defining  them  as  "municipalities" 
under  RCRA,  i.e..  that  Congress 
intended  section  1004(13)  to  subject 
Tribes  to  State  law  for  RCRA  purposes. 
Moreover,  it  is  a  well-established 
principle  of  statutory  construction  that 
Federal  statutes  which  might  arguably 
abridge  Tribal  powers  of  self- 
government  must  be  construed  narrowly 
in  favor  of  retaining  Tribal  rights.  F. 
Cohen,  Handbook  of  Federal  Indian 
Law.  224  (1981);  See,  e.g..  Ramah 
Navafo  School  Board  v.  Bureau  of 
Revenue.  458  U.S.  832,  846  (1982). 

EPA  believes  that  inclusion  of  Indian 
Tribes  in  section  1004(13)  was  a 
definitional  expedient,  to  avoid  having 
to  include  the  phrase  "and  Indian  tribes 
or  tribal  organizations  or  Alaska  Native 
villages  or  organizations"  wherever  the 
term  "municipality"  appeared,  not  to 
change  the  sovereign  status  of  Tribes  for 
RCRA  purposes.  Second,  given  the 
limited  number  of  times  the  term 
"municipality"  appears  in  RCRA,  it 
does  not  appear  that  Congress  intended 
to  define  an  all-inclusive  role  for  Tribes 
for  all  potential  statutory  purposes. 

The  ambiguity  in  RCRA  regarding 
Indian  Tribes  also  is  evident  from  the 
structure  of  the  1984  Amendments.  As 
mentioned  earlier.  Congress  expressed  a 
strong  preference  for  a  State  lead  in 
ensuring  compliance  with  40  CFR  part 
258.  in  that  Section  4005(c)  allows  EPA 
to  enforce  the  criteria  only  after  a 
finding  of  inadequacy  of  the  State 
permit  program.  Yet.  the  legislative 
history  of  the  1984  Amendments  does 
not  suggest  that  Congress  intended  to 
authorize  States  to  implement  such 
programs  on  Tribal  lands  or  that 
Congress  intended  to  override  the 
general  legal  principle  that  States 
generally  are  precluded  from  such 


implementation.  Cf.  Washington  Dept. 
of  Ecology  V.  EPA.  752  F.2d  1465  (9th 
Cir.  1985)  (RCRA  Subtitle  C  does  not 
constitute  an  explicit  delegation  of 
authority  to  States  to  implement 
hazardous  waste  programs  on  Indian 
lands):  accord.  Nance  v.  EPA  •,  645  F.2d 
701  (9th  Cir.  1981).  Thus,  Congress  has 
otherwise  put  States  in  a  primary  role 
for  the  MSVVLF  program,  yet  on  Indian 
lands  has  failed  to  define  how  Tribes 
participate  where  States  lack  authority. 
EPA  believes  it  necessary  to  harmonize 
the  conflicts  and  resolve  the  ambiguities 
created  by  these  provisions. 

EPA  concludes  that  interpreting 
Sections  4005.  4008,  and  4010  to  allow 
Indian  Tribes  to  seek  an  adequacy 
determination  is  reasonable.  Several 
factors  enter  into  this  determination. 
First,  as  discussed  in  the  previous 
paragraph,  this  approach  is  consistent 
with  subtitle  D  because  it  preserves 
Congressional  intent  to  limit  the  Federal 
government's  role  in  MSWLF  programs. 
Absent  the  opportunity  to  seek  a 
determination  of  adequacy,  there  would 
be  few  or  no  adequate  permit  programs 
in  place  on  Indian  lands  (because  the 
State  lacked  the  authority  and  the  Tribe 
could  not  apply  for  program  approval), 
potentially  resulting  in  the  Federal 
government  assuming  a  substantial  role 
in  MSWLF  programs  by  having  EPA 
enforce  40  CFR  part  258  directly. 

In  addition  to  expanding  the  Federal 
role,  failure  to  approve  Tribal  programs 
would  deny  Tribes  the  option  available 
to  approved  States  of  granting  their 
MSVVLF  owners  and  operators 
flexibility  in  meeting  the  requirements 
of  40  CFR  part  258.  The  revised  Federal 
criteria  (40  CFR  part  258)  would  be 
implemented  without  benefit  of  an  EPA 
approved  permit  process.  All  MSWLFs 
on  Indian  Lands,  whether  Tribal  or 
private,  would  be  in  a  disadvantaged 
position  relative  to  other  MSWLFs. 
being  unable  to  take  advantage  of  the 
flexibility  that  Congress  built  into 
Sections  4005  and  4010  and  that  EPA 
has  incorporated  into  40  CFR  part  258. 
By  approving  Tribal  permit  programs, 
however,  MSWLFs  on  Indian  Lands 
would  be  under  the  jurisdiction  of  the 
closest  sovereign  with  sufficient 
permitting  authority,  i.e.  the  Tribe. 

EPA,  in  accordance  with  its  Indian 
Policy,  has  worked  to  ensure  that 
Congress  revises  other  environmental 


'  By  today's  action  EPA  does  not  intend  to 
prohibit  a  Stale  from  applying  for  approval  of  its 
MSWLF  program  extending  to  Indian  lands. 
However,  the  State  would  either  have  to  enter  into 
an  agreement  with  a  Tribe  or  show  the  existence  of 
specific  Congressional  authorization  or 
independent  civil  regulatory  authority  to  regulate 
these  landfills.  See.  e.g..  53  FR  43080  (19B8) 
(Washington  application  to  regulate  UlC  wells  on 
Indian  lands). 


statutes  [e.g..  the  Clean  Water  Act),  at 
the  earliest  opportunity  to  define 
explicitly  the  role  for  Tribes  under  these 
programs.  Yet,  EPA  also  has  stepped  in 
on  at  least  two  occasions  to  allow  Tribes 
to  seek  program  approval  despite  the 
lack  of  an  explicit  Congressional 
mandate.  Most  recently.  EPA  recognized 
Indian  Tribes  as  the  appropriate 
authority  under  the  Emergency  Planning 
and  Community  Right-to-Know  Act 
(EPCRA),  despite  silence  on  the  Tribal 
role  under  EPCRA.  55  FR  30632  (1990). 
EPA  reasoned  that  since  EPCRA  has  no 
federal  role  to  backup  State  planning 
activities,  failure  to  recognize  Tribes  as 
the  authority  under  EPCRA  would  leave 
gaps  in  emergency  planning  on  Indian 
lands.  54  FR  13000-130001  (1989). 

EPA  filled  such  a  statutory  gap  much 
earlier  as  well,  even  before  development 
of  its  formal  Indian  Policy.  In  1974,  EPA 
promulgated  regulations  which 
authorized  Indian  Tribes  to  redesignate 
the  level  of  air  quality  applicable  to 
Indian  lands  under  the  Prevention  of 
Significant  Deterioration  (PSD)  program 
of  the  Clean  Air  Act  in  the  same  manner 
that  States  could  redesignate  for  other 
lands.  See  Nance  v.  EPA.  645  F.2d  701 
(9th  Cir.  1981)  (upholding  regulations). 
EPA  promulgated  this  regulation  despite 
the  fact  that  the  Clean  Air  Act  at  that 
time  made  no  reference  whatsoever  to 
Indian  Tribes  or  their  status  under  the 
Act.2 

One  Court  already  has  recognized  the 
reasonableness  of  EPA's  actions  in 
filling  such  regulatory  gaps  on  Indian 
lands.  In  Nance,  supra,  the  U.S.  Court 
of  Appeals  for  the  Ninth  Circuit 
affirmed  EPA's  PSD  redesignation 
regulations  described  in  the  previous 
paragraph.  The  Court  found  that  EPA 
could  reasonably  interpret  the  Clean  Air 
Act  to  allow  for  Tribal  redesignation, 
rather  than  allowing  the  States  to 
exercise  that  authority  or  exempting 
Indian  lands  from  the  redesignation 
process.  Id.  at  713.  The  Court  noted  that 
EPA's  rule  was  reasonable  in  light  of  the 
general  existence  of  Tribal  sovereignty 
over  activities  on  Indian  lands.  Id.  at 
714. 

Today's  tentative  determination  to 
approve  a  tribal  MSWLF  permit 
program  is  analogous  to  the  rule  upheld 
in  Nance.  EPA  is  proposing  to  fill  a  gap 
in  jurisdiction  on  Indian  lands.  As  with 
the  redesignation  program,  without 
recognition  of  Tribal  MSVVLF  programs, 
there  would  be  no  acceptable  way  to 
implement  at  the  Federal  level  a  key 


'  Congress  ratified  EPA's  regulation  in  1977  by 
explicitly  authorizing  Tribes  to  make  PSD 
redcsignations:  the  1990  Amendments  to  the  Clean 
Air  Act  authorize  EPA  to  allow  Tribes  to  apply  for 
approval  to  implement  any  programs  EPA  deems 
appropriate. 


statutory  provision,  i.e..  the  MSVVLF 
permitting  process. 

Furthermore,  the  case  law  supporting 
EPA's  interpretation  is  even  stronger 
today  than  at  the  time  of  the  Nance 
decision.  First,  the  Supreme  Court 
reaffirmed  EPA's  authority  to  develop 
reasonable  controlling  interpretations  of 
environmental  statutes.  Che\Ton,  supra. 
Second,  the  Supreme  Court  has 
emphasized  since  Nance  that  Indian 
Tribes  may  regulate  activities  on  land 
belonging  to  the  Tribe  or  held  by  the 
United  States  in  trust  for  the  Tribe. 
Montana  v.  United  States.  450  U.S.  544, 
557  (1981).  All  land  within  the  Campo 
Reservation  is  tribal  trust  land. 

In  the  case  of  MSWLFs,  EPA  believes 
that  improperly  maintained  MSWLFs 
would  not  be  protective  of  human 
health  (including  that  of  Tribal 
members)  and  the  environment 
(including  Indian  lands).  Tribes  are 
likely  to  be  able  to  assert  regulatory 
authority  over  landfills  on  tribal  lands 
to  protect  these  interests.  Allowing 
Tribes  to  seek  adequacy  would  reflect 
general  principles  of  Federal  Indian  law. 
Thus,  as  in  Nance.  EPA  believes  that 
allowing  Tribes  to  apply  for  program 
approval  reflects  the  sovereign  authority 
of  Tribes  under  Federal  law. 

To  have  its  MSVVLF  permit  program 
deemed  adequate  by  EPA.  a  tribe  must 
have  adequate  authority  over  the 
regulated  activities.  Indian  reservations 
include  lands  owned  in  fee  by  non- 
Indians.  The  extent  of  Tribal  authority 
to  regulate  activities  by  non-Indians  on 
such  land  has  been  the  subject  of 
considerable  recent  discussion.  The  test 
for  civil  regulatory  authority  over 
nonmember  lands  within  Indian 
reservations  was  stated  in  Montana  v. 
U.S..  450  U.S.  544.  565-66  (1981) 
(citations  omitted): 

To  be  sure,  Indian  tribes  retain  inherent 
sovereign  power  to  exercise  some  forms  of 
civil  jurisdiction  over  non-Indians  on  their 
reservations,  even  on  non-Indian  fee  lands.  A 
trilje  may  regulate  *  *   *  the  activities  of 
non-members  who  enter  consensual 
relationships  with  the  Uibe  or  its  members, 
through  commercial  dealing,  conU^cts. 
leases,  or  other  arrangements.  •   *  •  A  tribe 
may  also  retain  inherent  power  to  exercise 
civil  authority  over  the  conduct  of  non- 
Indians  on  fee  lands  within  its  reservation 
when  that  conduct  threatens  or  has  some 
direct  effect  on  the  political  integrity,  the 
economic  security,  or  the  health  or  welfare  of 
the  tritx;. 

In  Brendale  v.  Confederated  Tribes 
and  Bands  of  the  Yakima  Indian 
Nation,  492  U.S.  408  (1989),  the  Court 
applied  this  test.  Both  the  State  of 
Washington  and  the  Yakima  Nation 
asserted  authority  to  zone  non-Indian 
reaJ  estate  developments  on  two  parcels 
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within  the  Yakima  reservation,  one  in 
an  area  that  was  primarily  Tribal,  the 
other  in  an  area  where  much  of  the  land 
was  owned  in  fee  by  nonmembers. 
Although  the  Court  analyzed  the  issues 
and  the  appropriate  interpretation  of 
Montana  at  considerable  length,  the 
nine  members  split  4:2:3  in  reaching  the 
decision  that  the  Tribe  should  have 
exclusive  zoning  authority  over 
property  in  the  Tribal  area  and  the  State 
should  have  exclusive  zoning  authority 
over  non-Indian  owned  property  in  the 
fee  area. 

Specifically,  the  Court  recognized 
Tribal  authority  over  activities  that 
would  threaten  the  health  and  welfare 
of  the  Tribe,  492  U.S.  at  443-444 
(Stevens,  J.,  writing  for  the  Court);  id.  at 
449-450  (Blackmun,  J.  concurring). 
Conversely,  the  Court  found  no  Tribal 
jurisdiction  where  the  proposed 
activities  "would  not  threaten  the 
Tribe's  *  *  *  health  and  welfare."  Id.  at 
432  (White,  J.,  writing  for  the  Court). 
Given  the  lack  of  a  majority  rationale, 
the  primary  significance  of  Brendale  is 
in  its  result,  which  was  fully  consistent 
with  Montana  v.  United  States. 

In  evaluating  whether  a  Tribe  has 
authority  to  regulate  a  particular  activity 
on  land  owned  in  fee  by  nonmembers 
but  located  within  a  reservation,  EPA 
vyill  examine  the  Tribe's  authority  in 
light  of  the  evolving  case  law  as 
reflected  in  Montana  and  Brendale  and 
applicable  Federal  law.  The  extent  of 
such  Tribal  authority  depends  on  the 
effect  of  that  activity  on  the  Tribe.  As 
discussed  above,  in  the  absence  of  a 
contrary  statutory  policy,  a  Tribe  may 
regulate  the  activities  of  non-Indians  on 
fee  lands  within  its  reservation  when 
those  activities  threaten  or  have  a  direct 
effect  on  the  political  integrity,  the 
economic  security,  or  the  health  or 
welfare  of  the  Tribe.  Montana.  450  U.S. 
at  565-66.  For  further  discussion  of  this 
issue  see  56  FR  64876. 

However,  in  Brendale  several  justices 
argued  that  for  a  Tribe  to  have  "a 
protectable  interest"  in  an  activity,  the 
activity's  effect  should  be 
"demonstrably  serious  *  *  *." 
Brendale.  492  U.S.  at  431  (White,  J.).  In 
addition,  in  a  more  recent  case 
involving  Tribal  criminal  jurisdiction,  a 
majority  of  the  Court  indicated  in  dicta 
that  a  Tribe  may  exercise  civil  authority 
"where  the  exercise  of  tribal  authority  is 
vital  to  the  maintenance  of  tribal 
integrity  and  self-determination."  Duro 
v.  Reina,  110  S.Ct.  2053,  2061  (1990). 
See  also  Brendale.  492  U.S.  at  450 
(Blackmun,  J.)  (test  for  inherent  Tribal 
authority  whether  activities  "implicate  a 
significant  tribal  interest");  id.  at  462 
(Blackmun,  J.)  (test  for  inherent  Tribal 
authority  whether  exercise  of  authority 


"fundamental  to  the  political  and 
economic  security  of  the  tribe  *  *  •"). 

As  discussed  above,  the  Supreme 
Court,  in  recent  cases,  has  explored 
several  options  to  assure  that  the 
impacts  upon  Tribes  of  the  activities  of 
non-Indians  on  fee  land,  under  the 
Montana  test,  are  more  than  de  minimis. 
although  to  date  the  Court  has  not 
agreed,  in  a  case  on  point,  on  any  one 
reformulation  of  the  test.  In  response  to 
this  uncertainty,  the  Agency  will  apply, 
as  an  interim  operating  principle,  a 
formulation  of  the  standard  that  will 
require  a  showing  that  the  potential 
impacts  of  regulated  activities  of  non- 
members  on  the  Tribe  are  serious  and 
substantial. 

The  choice  of  an  Agency  operating 
principle  containing  this  standard  is 
taken  solely  as  a  matter  of  prudence  in 
light  of  judicial  uncertainty  and  does 
not  reflect  an  Agency  endorsement  of 
this  standard  per  se.  Moreover,  as 
discussed  below,  the  Agency  believes 
that  the  activities  regulated  under  the 
various  environmental  statutes  generally 
have  serious  and  substantial  impacts  on 
human  health  and  welfare.  As  a  result, 
the  Agency  believes  that  Tribes  usually 
will  be  able  to  meet  the  Agency's 
operating  principle,  and  that  use  of  such 
a  test  by  the  Agency  should  not  create 
an  improper  burden  of  proof  on  Tribes 
or  create  the  administratively 
undesirable  result  of  checkerboarding 
reservations. 

Whether  a  Tribe  has  jurisdiction  over 
activities  by  nonmembers  will  be 
determined  case-by-case,  based  on 
factual  findings.  The  determination  as  to 
whether  the  required  effect  is  present  in 
a  particular  case  depends  on  the 
circumstances.  Nonetheless,  the  Agency 
also  may  take  into  account  the 
provisions  of  environmental  statutes 
and  any  legislative  findings  that  the 
effects  of  the  activity  are  serious  in 
making  a  generalized  finding  that  Tribes 
are  likely  to  possess  sufficient  inherent 
authority  to  control  reservation 
environmental  quality.  See,  e.g., 
Keystone  Bituminous  Coal  Ass'n  v. 
DeBenedictis.  480  U.S.  470,  476-77  and 
nn.6,  7  (1987).  As  a  result,  in  making  the 
required  factual  findings  as  to  the 
impact  of  a  solid  waste  activity  on  a 
particular  Tribe,  it  may  not  be  necessary 
to  develop  an  extensive  and  detailed 
record  in  each  case.  The  Agency  also 
may  rely  on  its  special  expertise  and 
practical  exp)erience  regarding  the 
importance  of  solid  waste  management. 

The  Agency  believes  that 
Congressional  enactment  of  RCRA 
establishes  a  strong  Federal  interest  in 
effective  management  of  solid  waste. 
EPA  also  notes  that,  where  solid  waste 
affects  ground  water  which  has 
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pilhways  that  allow  it  to  mi^^rate 
ivadily.  it  wouid  be  practically  very 
difficult  to  separate  out  the  effects  of 
sulid  wiste  disposal  on  non-Indian  ft-e 
land  within  a  reservation  from  those  on 
Tribal  portions.  In  other  word.s.  any 
environrnenta!  impairment  that  occu.-s 
on.  or  as  a  result  of,  activities  on  non- 
Jndian  fee  lands  is  ver>  likely  to  impair 
Tribal  lands.  This  also  suggests  that  the 
serious  and  substantial  effects  of  solid 
waste  within  the  non-Indian  portions  of 
a  reservation  are  ver>-  likely  to  affert 
Tribal  health  and  welfare.  EPA  believes 
that  a  "checkerboard"  system  of 
regulation,  whereby  the  Tribe  and  State 
split  up  regulation  of  solid  waste  on  the 
Indian  Lands,  would  exacerbate  the 
difficulties  of  assuring  compliance  with 
RCR.\  requirements. 

The  Agency  also  believes  that  the 
effects  on  Tribal  health  and  welfare 
necessary  to  support  Tribal  regulation  of 
non-Indian  activities  on  Indian  Lands 
may  be  easier  to  establish  in  the  context 
of  environmental  regulation  thnn  with 
regard  to  zoning,  which  was  at  issue  in 
Brendale.  There  is  a  significant 
distinction  between  land  use  planning 
and  enviro.imental  regulation  of  solid 
waste  under  ROIA,  The  Supreme  Court 
has  explicitly  recognized  such  a 
distinction;  "Land  use  planning  in 
essence  chooses  particular  uses  for  the 
land;  environmental  regulation  does  not 
mandate  particular  uses  of  the  land  but 
requires  only  that,  however  the  land  is 
used,  damage  to  the  environment  is  kept 
within  prescribed  limits."  California 
Coastal  Comni'n  v.  Granite  Hock  Co.. 
480  U.S.  572.  587  (1987).  The  Court  has 
relied  on  this  distinction  to  support  a 
finding  that  States  retain  authority  to 
CDrr>'  out  environmental  regulation  even 
in  cases  where  their  ability  to  carry  out 
general  land  use  regulation  is 
preempted  by  federal  law.  Id.  at  587-89. 

Furtner,  management  of  solid  waste 
serves  the  purpose  of  protecting  publi(; 
health  and  safety,  which  is  a  core 
governmental  function,  whose  exercise 
is  critical  to  self-government.  The 
special  status  of  governmental  actions  to 
protect  public  health  and  safety  is  well 
established.'  By  contrast,  the  power  to 
zone  can  be  exercised  to  achieve 
purposes  which  have  little  or  no  direct 
nexus  to  public  health  and  safety.  See, 
eg,  Brendale.  492  U.S.  at  420  nis 
(White,  |.)  (listing  broad  range  of 
consequences  of  state  zoning  decision). 
Moreover,  solid  waste  may  affect  ground 
tvater,  v.hich  is  mobile,  freely  migrating 
from  one  local  jurisdiction  to  another. 


'  This  special  sia'us  has  been  rearfirmed  by  all 
nine  justices  in  the  context  of  Fifth  Amendment 
tal.i,''.gs  law.  See  Keystone  Bituminous  Coal  Ass'n  v 
DeBrnediclis.  460  US.  470.  491  n  20  (1987);  id  at 
512  (Rehnquist.C.|..  dissenting). 


sometimes  over  large  distances.  Ey 
contrast,  zoning  r^ulates  the  uses  of 
particular  properties  with  impacts  that 
are  much  more  likely  to  be  contained 
within  a  given  local  juri.^.diclion. 

Operationally,  EPA's  generalized 
findings  regarding  the  relationship  of 
solid  waste  management  to  Tribal  health 
and  welfare  will  affect  the  legal  analysis 
of  a  Tribal  submission  by,  in  effect, 
supplementing  the  factual  showing  a 
Tribe  makes  in  applying  for  program 
approval.  Thus,  a  Tribal  submission 
regarding  jurisdiction  on  fee  lands  will 
need  to  make  a  relatively  simple 
showing  of  facts  that  there  is  or  may  be 
solid  w  aste  within  the  meaning  of 
Subtitle  D  on  the  reservation  and  that 
the  Tribe  or  Tribal  members  could  be 
subject  to  exposure  to  that  waste.  The 
Tribe  also  must  explicitly  assert  that 
activities  of  non-Indians  regarding  that 
waste  would  have  a  serious  and 
substantial  effect  on  the  health  and 
welfare  of  the  Tribe.  Once  the  Tribe 
meets  this  initial  burden,  EPA  will,  in 
light  of  the  facts  presented  by  the  Tribe 
and  the  generalized  statutory  and 
factual  findings  regarding  the 
importance  of  solid  waste  discussed 
above,  presu-iie  that  there  has  been  an 
adequate  showing  of  Tribal  jurisdiction 
on  fee  lands,  unless  an  appropriate 
govemme.ntal  entity  (e.g..  an  adjacent 
Tribe  or  State)  demonstrates  a  lack  of 
jurisdiction  on  the  part  of  the  Tribe. 

The  Agency  recognizes  that 
jurisdictional  disputes  between  Tribes 
and  States  can  be  complex  and  difficult 
However,  EP.-^'s  ultimate  responsibility 
is  protection  of  the  environment.  In 
view  of  the  mobility  of  environ.Tiental 
problems,  and  the  interdependence  of 
various  jurisdictions,  it  is  imperative 
that  all  affected  sovereigns  work 
cooperatively  for  environmental 
protection. 

For  purposes  of  this  determination. 
Tribe  is  defined  to  m.ean  any  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  community  which  is 
recognized  by  tiie  Secretary  of  the 
Interior  or  Congress  and  which  exercises 
substantial  governmental  duties  and 
powers  over  any  area.  While  the 
definition  of  Tribes  in  today's 
determination  does  not  explicitly 
include  Alaska  Native  Villages,  EPA  has 
not  determined  that  such  entities  are 
ineligible  to  apply  for  permit  program 
approval.  Alaska  Native  entities  (e.g.. 
villages)  may  apply  for  permit  program 
approval.  Alaska  Native  Villages  that 
demonstrate  that  their  permit  programs 
meet  the  requirements  of  today's 
proposal  will  be  deemed  adequate. 


B.  Campo  Band  of  Mission  Indians 

On  February  15, 1994,  the  Campo 
Band  submitted  an  application  for 
adequacy  determination.  EPA  reviewed 
the  Campo  Band's  application  and 
tentatively  determined  that  the 
follow  ing  portions  of  the  Tribe's 
Subtitle  D  program  will  ensure 
compliance  with  the  revised  Federal 
Criteria: 

1.  General  criteria  governing  scope 
and  applicability,  definitions,  and 
consideration  of  other  federal  laws  (40 
CFR  258.1,  253.2.  258.3); 

2.  Location  restrictions  for  airport 
safety,  floodplains,  wetlands,  fault 
areas,  seismic  impact  zones,  unstable 
areas,  and  closure  of  existing  units  (40 
CFR  258.10.  258.11,  258.12.  258  13. 
258.14.  258.15.  and  258.16); 

3.  Operating  criteria  for  exclusion  of 
hazardous  waste,  cover  material 
requirements,  disease  vector  control, 
explosive  gases  control,  air  criteria, 
access  requirements,  run-on/run-off 
control  systems,  surface  water 
requirements.  liquids  restrictions,  and 
recordkeeping  require.Tients  (40  CFR 
258.20.  258.21,  258.22.  258.23.  258.24. 
238.25.  258.26,  258.27.  258.28.  and 
258.29); 

4.  Design  criteria  (40  CFR  258.40); 

5.  Groundwater  monitoring  and 
corrective  action  criteria  governing 
applicability  (40  CFR  258.50); 

6.  Closure  and  post-closure  care 
requirements  (4U  CFR  258.60  and 
258.61); 

7.  Financial  assurance  criteria 
governing  applicability  and  effective 
date,  and  allowable  mechanisms  (40 
CFR  258.70  and  258.74). 

Not  all  States/Tribes  will  have 
existing  permit  programs  through  which 
they  can  ensure  compliance  with  all 
provisions  of  the  revised  Federal 
Criteria.  Were  EPA  to  restrict  a  State/ 
Tribe  from  submitting  its  application 
until  it  could  ensure  compliance  with 
the  entirety  of  40  CFR  part  258.  many 
Slates/Tribes  would  need  to  postpone 
obtaining  approval  of  their  permit 
programs  for  a  significant  amount  of 
time.  This  delay  in  determining  the 
adequacy  of  the  State/Tribal  permit 
program  while  the  State/Tribe  revises  its 
statutes,  codes  or  regulations  could 
impose  a  substantial  burden  on  owners 
and  operators  of  landfills  because  the 
State/Tribes  w  ould  be  unable  to  exercise 
the  flexibility  available  to  States/Tribes 
with  permit  programs  which  have  been 
approved  as  adequate. 

"The  Campo  Band  needs  to  revise 
aspects  of  its  permit  program  to  ensure 
compliance  with  the  following 
provisions  of  the  Federal  Criteria: 

1.  Groundwater  monitoring  and 
corrective  action  criteria  for 
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groundwater  monitoring  systems, 
sampling  and  analysis  requirements, 
detection  monitoring  program, 
assessment  monitoring  program,  and 
corrective  action  implementation  (40 
CFR  258.51,  258.53,  258.54,  258.55,  and 
258.58).  Although  existing  CEPA 
regulations  ensure  compliance  with  the 
federal  assessment  of  corrective 
measures  and  selection  of  remedy 
requirements  (40  CFR  258.56  and 
258.57)  in  and  of  themselves,  it  would 
be  impossible  to  separate  compliance 
viiXh  these  portions  of  CEPA's 
regulations  from  the  rest  of  CEPA's 
groundwater  monitoring  program. 
Therefore,  if  CEPA  does  not  fully  adopt 
draft  regulatory  changes  to  the 
groundwater  monitoring  systems, 
sampling  and  analysis  requirements, 
detection  monitoring  program, 
assessment  monitoring  program,  and 
corrective  action  implementation 
requirements,  EPA  cannot  approve 
CEPA  for  the  assessment  of  corrective 
measures  and  selection  of  remedy 
portions  of  its  program. 

2.  Financial  assurance  criteria  for 
closure,  post-closure  and  corrective 
action  (40  CFR  258.71,  258.72.  and 
258.73). 

The  Campo  Band  submitted  an 
amendment  to  its  application  for 
program  adequacy  determination  on 
April  18,  1994.  The  Campo  Band's 
amendment  included  draft  revised 
requirements  for  those  parts  of  the 
Campo  Band's  existing  program  that  are 
not  adequate  to  ensure  compliance  with 
the  federal  criteria.  EPA  Region  9 
reviewed  the  Campo  Band's  amendment 
to  its  application  and  determined  that 
these  draft  regulatory  requirements 
would  be  adequate  to  ensure 
compliance  with  the  Federal  Criteria. 
If  the  draft  regulatory  requirements 
submitted  to  EPA  on  April  18, 1994  are 
fully  adopted  before  EPA  makes  a  final 
determination,  then  EPA  proposes  to 
fully  approve  the  Campo  Band's 
MSVVLF  program.  If  all  the  necessary 
draft  regulatory  requirements  are  not 
adopted  with  the  relevant  effective  dates 
or  are  adopted  with  altered  language 
that  would  not  clearly  assure 
compliance  with  the  Federal  Criteria, 
then  EPA  proposes  to  partially  approve 
the  Campo  Band's  program.  Partial 
approval  would  only  be  for  those 
portions  of  the  Campo  Band  program 
that  assure  compliance  with  the  Federal 
Criteria. 

In  addition,  before  EPA  grants  partial 
or  full  program  approval,  the  Campo 
Band  must  reaffirm  the  February  13, 
1994  promulgation  of  the  emergency 
regulations  submitted  with  the  Campo 
Band's  February  15. 1994  final 
application.  Although  the  Campo 


Band's  emergency  regulations  are 
currently  in  effect,  they  remain  in  effect 
only  180  days  after  February  13,  1994 
unless  the  original  promulgation  is 
affirmed.  The  emergency  regulations 
must  be  affirmed  without  altered 
language  that  would  not  cleariy  assure 
compliance  with  the  Federal  Criteria  in 
order  for  EPA  to  approve  those  portions 
of  the  Campo  Band  program  governed 
by  the  emergency.,reeulations. 

The  Campo  Band  has  demonstrated 
that  the  Campo  Band  of  Mission  Indians 
is  a  Federally  recognized  Tribe.  See  53 
FR  52830  (December  29. 1988).  The 
Constitution  (the  "Constitution")  of  the 
Campo  Band  of  Mission  Indians 
establishes  a  General  Council  that  serves 
as  the  Campo  Band's  governing  body 
and  enumerates  the  Council's  powers 
and  responsibilities.  Among  the 
enumerated  powers,  the  Constitution 
authorizes  the  General  Council  to 
establish  subordinate  entities  for  the 
Band  and,  by  appropriate  ordinances 
and  resolutions,  to  delegate  to  such 
subordinate  entities  any  of  the  powers 
and  duties  of  the  General  Council. 
Pursuant  to  this  power  under  the 
Constitution  and  by  Resolution  No.  88- 
005,  the  General  Council  established  the 
Campo  Environmental  Protection 
Agency  (CEPA)  for  the  purpose  of 
protecting  public  health  and  safety  and 
the  environment.  CEPA  is  charged  with 
the  administration  and  enforcement  of 
the  solid  waste  management  permitting 
and  regulatory  compliance  programs. 

All  land  within  the  Campo 
Reservation  is  tribal  trust  land.  The 
Campo  Band  has  established  that  the 
Campo  Band  of  Mission  Indians  has 
adequate  jurisdiction  over  the  land  of 
the  Campo  Reservation  based  on  general 
principles  of  Tribal  sovereignty,  the 
Band's  status  as  a  "federally  recognized 
Indian  Tribe,"  the  Tribal  Constitution,  a 
map  and  narrative  description  which 
established  the  boundaries  of  the 
Reservation  and  copies  of  Tribal  codes 
and  regulations. 

In  making  today's  tentative 
determination  that  the  Campo  Band's 
MSVVLF  permit  program  is  adequate,  the 
Agency  has  tentatively  determined  that 
the  Tribe  has  adequate  authority  over 
the  activities  regulated  by  such  a 
program.  In  its  application,  the  Campo 
Band  has  also  demonstrated  that  it  has 
adequate  resources  to  manage  a  MSVVLF 
permit  program  and  adequate  authority 
to  issue  permits,  ensure  compliance 
monitoring  and  enforcement,  and  to 
provide  for  intervention  in  civil 
enforcement  proceedings. 

Region  9  will  hold  a  public  hearing  on 
this  determination  from  7  p.m.  to  9  p.m. 
June  30, 1994  at  the  Alpine  Elementary 
School  Auditorium,  1850  Alpine  Blvd.. 


Alpine.  California.  91901.  An  open 
house  is  scheduled  for  3  p.m.  to  6  p.m. 
on  June  30.  1994  at  the  Alpine 
Elementary  School  Auditorium  to  give 
the  public  an  opportunity  to  discuss  the 
tentative  approval  before  the  hearing. 
The  public  may  submit  written 
comments  on  EPA's  tentative 
determination  until  the  close  of  the 
public  comment  period  July  14, 1994. 
Copies  of  the  Campo  Band's  application 
and  supporting  documents  are  available 
for  inspection  and  copying  at  the 
locations  indicated  in  the  "Addresses" 
section  of  this  notice. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  during  the  public  comment 
period  and  public  hearing.  Issues  raised 
by  those  comments  may  be  the  basis  for 
a  determination  of  adequacy  or 
inadequacy  for  the  Campo  Band's 
program.  EPA  will  make  a  final 
determination  on  whether  or  not  to 
approve  the  Campo  Band's  program  and 
will  give  notice  of  it  in  the  Federal 
Register.  The  notice  will  include  a 
summary  of  the  reasons  for  the  final 
determination  and  a  response  to  all 
major  comments. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSVVLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSVVLF  criteria,  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9,  1991). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  approval  of 
the  Tribal  MSWLF  permit  program  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  It  does  not  impose  any  new 
burdens  on  small  entities.  This  notice, 
therefore,  does  not  require  a  regulatory 
flexibility  analysis. 

Authority 

This  notice  is  issued  under  the 
authority  of  sections  2002.  4005  and 
4010(c)  of  the  Solid  Waste  Disposal  Act 


24428 


Federal  Register  /  Vol.  59.  No.  90  /  Wednesday.  May  11.  1994  /  Notices 


ES  amended;  42  U.S.C.  6912,  6943, 
6949a(c). 

Dated:  April  29, 1994. 
Felicia  Marcus. 
Regional  Administrator. 
jFR  Doc.  94-11085  Filod  5-10-94;  8:45  srr.\ 

BILUNC  COO€  666a-60-P 

[PP  2G41S7rr658;  FRL  4777-4] 

Entomopattiogen;  Extension  of  an 
Exemption  from  Requirement  of  a 
Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY;  EPA  has  extended  the 
lemporarj-  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  the  insecticide  fungal 
cntomopalhogen  Beauvoria  bassiana, 
Naturalis-L  strain,  and  has  broadened 
the  tolerance  to  include  residues  in  or 
on  all  raw  agricultural  commodities. 
DATES:  This  temporary  exemption  from 
the  requirement  of  a  tolerance  expires 
January  18.  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail,  Phil  Ilutton.  Product  Manager 
(PM)  18,  Registration  Division  (7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  213,  CM#2.  1921  Jefferson  Davis 
Hwy..  Arlington.  VA  22202.  (703)  305- 
7690. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice  that  was  published  in 
the  Federal  Register  of  August  4,  1993 
(58  FR  41473)  that  a  temporary 
exemption  from  the  requirement  of  a 
tolerance  had  been  amended  for 
residues  of  the  insecticide  fungal 
entomopatho^Fn  Beauvcria  bassiana, 
Naturalis-L  strain  in  or  on  the  following 
raw  agricultural  commodities:  cotton 
seed,  peanuts;  peanut  forage;  peanut 
hay;  tomatoes;  lettuce;  cantaloupe; 
cabbage  and  peppers  for  the  control  of 
boll  weevil,  whiteflies  and  leafhoppers. 
This  exemption  from  the  requirement  of 
a  tolerance  has  been  estended  in 
response  to  pesticide  petition  (PP) 
2C4157,  submitted  by  Fermone 
Corporation,  Incorporated,  2620  No. 
37th  Drive.  Phoenix,  AZ  85009. 

The  company  has  requested  an 
expansion  to  include  all  raw 
agricultural  crops  and  a  1-year 
extension  of  the  temporary  tolerance  to 
permit  the  continued  marketing  of  the 
above  raw  agricultural  commodities 
when  treated  In  accordance  with  the 
provisions  of  experimental  use  permit 


53871-EUP-l.  which  is  being  issued 
under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFR.\),  as  amended  (Pub.  L.  95-396, 
92  Stat.  819;  7  U.S.C  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  the  exemption 
from  the  requirement  of  a  tolerance  will 
protect  tlie  public  health.  Therefore,  the 
temporary  exemption  from  the 
requirement  of  a  tolerance  has  been 
e.xtended  and  expanded  on  the 
condition  that  the  pesticides  be  used  in 
accordance  with  approved  experimental 
use  permits  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredients  to  be  used  must  not  e.xceed 
the  quantity  authorized  by  approved 
experimental  use  permits. 

2.  Fermone  Corporation  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  satety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  m.ake  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EP.\  or  the  Food  and  Drug 
Administration. 

This  tem.porary  exejnption  from  the 
requirement  of  a  tolerance  expires 
January  18,  1995.  Residues  remaining  in 
or  on  all  the  raw  agricultural 
commodities  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticides  are  legally  applied  during  the 
term  of,  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporarj-  exemption  from 
the  requirement  of  a  tolerance.  This 
temporary  exemption  from  the 
requirement  of  a  tolerance  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirement  of  section  3  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemption  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Authority:  21  U.S.C.  346a(j). 


List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordket^ping 
requirements. 

Dated:  April  27.  1994. 

Stephanie  R.  Irene, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

IFK  Doc.  94-11273  Filed  &-10-94;  8:45  ami 

BILUNC  CODE  656a-6&-f 


[PF-696:  FRl.-4775-i: 
Pesticide  Tolerance  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY;  This  notice  announces  the 
filing  of  pesticide  petitions  propo.<;ing 
the  establishment  of  tolerances  nnd/or 
regulations  for  re.sidues  of  certain 
pesticide  chemicals  in  or  on  certain 
agricultural  commodities. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SVV., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  CM  #2,  1921 
Jefferson  Davis  Hwy..  Ariington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (7505C). 
Office  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  contact  the  PM  named  in  each 
petition  at  the  following  office  location/ 
telephone  number: 
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FTptluct  marv 
ager 


De»viis  H.  Ed- 
wards. Jr. 
(pM-19). 


Robbms 
^21). 


Office  location/ 
telephone  num- 
ber 


Rm.  207,  CM 
*2.  703-3-15- 
6388. 


Rm.  233,  CM 
#2.  703-305- 
6900. 


Address 


'■921 
Jef- 
ferson 
Davis 
Hwy.. 
Ar- 
ling- 
ton. 
V.A 

Do. 


SUPPLEMENTARY  INFORMATION:  EPA  ha<; 
reqoived  pesticide  (PP)  and/or  food/feyd 
adjiitive  (FAP)  petitions  as  follows 
proposing  the  establishment  aiid/or 
aiTigndment  of  tolerances  or  regulations 
foijtesidues  of  certain  pesticide 
chttnicals  in  or  on  certain  agricultural 
co^nmodities. 

Inikial  Filings 

i.  PP3E4216.  Makhteshim-Agan  of 
North  America,  Inc.,  551  Fifth  Ave.. 
Suite  1100.  New  York,  NY  10 176. 
proposes  to  amend  40  CFR  J85  410to 
permit  residues  of  l,l-6/s(p- 
c:hlorophenyl)-2.2,2-trichlorcethanol  in 
or  cm  tiie  commodities  tea  (plucked)  and 
tea^dried)  at  45  parts  per  million.  (PM- 
19J 

2.  PP3F4242.  Ecogen.  Inc..  2005 
Cabot  Blvd..  West,  Langhome.  PA 
19047.  requests  amendments  to  40  CFR 
180.1001(c)  and  (d)  to  establish 
exemptions  from  the  requirement  of  a 
tolf  ranee  for  AmpelomyTes  quisqtioHs 
(AQ-10)  in/on  all  raw  agricultural 
commodities.  (PM-Zl) 

3.  PP  4F4284.  Gustafson.  Inc..  P.O. 
BoK  660065.  Dallas,  TX,  75266-0063. 
reqjuests  amending  40  CFR  part  180  to 
establish  an  exemption  from  the 
requirement  of  a  tolerance  for  Bacillus 
subtilis  MBI  600  (ATCC  No.  SO-1414) 
in/on  raw  agricxiltural  commodities 
when  used  as  a  seed  treatment.  {PM-21) 

4.  PP  4F4328.  EcoScience  Corp.,  One 
InnovatioQ  Drive.  Worcester.  MA  01545, 
requests  amending  40  CFR  part  180  to 
establish  an  exemption  from  the 
requirement  of  a  tolerance  for  Bio-Save 
10  containing  active  ingredient 
[Pseydomonas  syringaei  in/on  pears, 
apples,  lemons,  oranges,  and  grapefruit 
forpostharvest  applications.  (PM-21) 

List  of  Subjects 

Enviroiunental  protection. 
Agricuitural  commodities.  Pesticides 
and  pests. 

Authority:  7  U.S.C.  136a. 


Ddted:  April  27. 19^4 

Stephanie  R.  Irene. 

Acting  Director.  RegistntJon  Dh'ision.  Office 
of  Pesticide  Programs 

jFR  Doc.  94-11272 Filed  5-10-94;  6.45  am] 

BIIUNG  CODE  &M0-60-F 


IPF-597:  FRL-4777-73 

Monsanto  Co.;  Pesticide  Petition 

AGENCY:  Environmental  Protection 
Agency  {EPA). 
ACTION:  Notice. 

SUMMARY:  This  r.otice  announci>s  receipt 
of  pesticide  petition  (PP)  4E43G1  by 
Monsanto  Co.  to  amend  40  CFR 
180.1001(d)  by  adding  Neomycin 
Phosphotransferase  II  (NPTII)  as  an  inert 
ingredient  bj-producS  of  the  nptll  g*'ne 
when  used  as  a  plant  pesticide 
formulation  ine.'l  ingredient. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  IX  20460.  In  person,  bring 
comments  to:  Rm.  112G.  CM«2.  1921 
Jefferson  Davis  HW7..  Arlington,  VA 
22202.  Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  con.ldential  by  marking  anv 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI). 

Information  so  marked  will  not  be 
di.sclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  sut.'mitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  puWicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  p>roposed  test  and 
any  iviitten  comments  will  be  available 
for  public  inspection  in  rm.  1128  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  B) 
mail:  Registration  Division  (7505 W), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC.  In  person, 
contact  Phil  Hutton  (PM-18),  rm.  313, 
CM#2,  1921  Jefferson  Davis  Hwy.. 
Arlington.  VA  22202.  (703)-3O5-7690. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  the  initial  filing  of  PP  4E4301 
from  the  Monsanto  Co.,  700  Chesterfield 
Parkway  North,  St.  Louis.  MO  63193, 
proposing  that  40  CFR  part  180  be 
amended  to  establish  a  tolerance 


exemption  for  residues  of  the  plant 
pesticide  inert  ingredient  Neomycin 
Phosphotmnsferase  11  when  used  as  a 
plant  pestifjde  formulation  inert 
ingredient,  as  expressed  in  plant  cells. 
The  inert  ingredient  is  the  b>'product  of 
the  rptn  gene  which  has  been 
genetically  engineered  to  produce  the 
enzyme  neomycin  phosphotransferase. 

List  of  Subjects 

Envirnanmental  protection. 
Agricultural  commodities.  Pesticides 
fip.d  pest?. 

Authorit):  7  U.S.C.  130a 

D.itrd:  April  27, 1Q94 

Stephanie  R.  Irene, 

Acfin^  Director.  P.egistrafion  Division.  Office 
of  P^bticidr  Programs. 

[fK  Doc  r^-i  y  271  F'>::  5-10-94.  8:45  am] 

eiLUNG  CODE  656!>-6C-f 


FEDERAL  EMERGENCY 
MANAGEMEfTT  AGEt^CY 

IFEMA-1025-OR) 

Illinois;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION;  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Illinois  (FEMA-1025-DR),  dated  April 
26,  1994.  and  related  determinations. 
EFFECTIVE  DATE:  May  4.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  May  4. 
1994. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.5t6.  Disaster  Assistance^ 

Richard  W.  Krimni. 

Associate  Director.  Pesponse  and  Pfcovery 

Directorate 

IFR  Doc.  94-11423  Filed  5-10-94:  6  45  ami 

BILUNG  CODE  6718-02-M 


FEDERAL  MARITIME  COMMISSION 

Agfeement(s)  filed;  APL-TMM  Space 
Charter  Agreement 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1<)84. 


24430  Federal  Register  /  Vol.  59,  No.  90  /  Wednesday.  May  11,  1994  /  Notices 


Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street  NW..  9th  Floor.  Interested 
parties  may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this 
notice  appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agrternent  S'o.:  20.3-011435-001. 

Title:  APL-TMM  Space  Charter 
Agreement. 

Parties: 

American  President  Lines,  Ltd. 
(••APL") 

Transportacion  Maritima  Mexicana, 
S.A.  DEC.V.  CTMM") 

Synopsis:  The  proposed  amendment 
e.xtends  the  scope  of  the  Agreement  to 
include  (1)  the  carriage  of  U.S. 
commerce  by  APL  aboard  TMM  vessels; 
and  (2)  adds  a  new  Article  15 — 
Undertaking  with  Resped  to  Stock 
Transactions. 

Dated:  May  5.  1994. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary: 
[PR  Doc.  94-11328  Filed  5-10-94;  8:45  am] 

BILLING  CODE  6730-01-M 


Ocean  Freigtit  Forwarder  License; 
Reissuance  of  License 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
license  has  been  reissued  by  the  Federal 
Maritime  Commission  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders,  46  CFR  part  510. 


License 
No. 

Name/address 

Date  reissued 

2635 

Hydra  Manage- 
ment, Inc., 
10500  Rich- 
mond, Suite 
228.  Hous- 
ton, TX 

77042  

April  14,  1994. 

Bryant  L.  VanBrakJe, 

Director.  Bureau  of  Tariffs.  Certification  and 
Licensing. 

|FR  Doc.  94-1 1361  Filed  5-10-94:  8:45  am] 

SILLING  CODE  e73<M)1-M 


Ocean  Freight  Forwarder  License; 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  U.S.C. app. 1718) and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders,  46  CFR  510. 
License  Number:  3674 
Name:  Kelly's  Freight  Forwarders,  Inc. 
Address:  1416  N.W.  82nd  Ave.,  Miami, 

FL  33126 
Date  Revoked:  March  17, 1994 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number:  3376 
Name:  J.B.  Daman  (U.S.A.)  Ltd. 
Address:  2500  A  Broening  Highway, 

Ste.  203,  Baltimore,  MD  21224 
Date  flevoAed;  March  29, 1994 
Reason:  Surrendered  license 

voluntarily. 
License  Number:  3192 
Name:  Dale  M.A.  Zerda 
Address:  529  Commercial  St..  4th  Fl., 

San  Francisco,  CA  94111 
Date  Revoked:  April  1. 1994 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number:  956 
Name:  Jay  International,  Inc. 
Address:  1331  Rt.  130  South,  Gloucester 

City,  NJ  08030 
Date  Revoked:  April  6, 1994 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number:  1959 
Name:  Superior  Service  Freight 

Forwarding,  Inc. 
Address:  7812  N.W.  72nd  Ave.,  Miami, 

FL  33152 
Date  Revoked:  April  6,  1994 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 

License  Number:  3706 

Name:  Chesapeake  Bay  Shipping  and 

Warehousing.  Inc. 
Address:  6715  Santa  Barbara  Court, 

Baltimore,  MD  21227 
Date  Revoked:  April  7, 1994 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number:  3467 
Name:  Total  Air  &  Ocean  Services,  Inc. 
Address:  5086  N.W.  74th  Ave.,  Miami. 

FL  33166 
Date  Revoked:  April  14, 1994 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 

Bryant  L.  VanBrakle, 

Director.  Bureau  of  Tariffs,  Certification  and 
Licensing. 

|FR  Doc.  94-11360  Filed  5-10-94;  8:45  am) 

BILLING  CODE  6730-01-M 


[Docket  No.  93-25] 

Cancellation  of  Tariffs  for  Failure  To 
Comply  With  Automated  Tariff  Filing 
and  Information  System  ("ATFI")  Filing 
Requirements  (European  Trade) 

By  Order  published  in  the  Federal 
Register  (58  FR  69.365)  on  December  30. 
1993  ('December  Order"),  the 
Commission  directed  35  carriers  with 
tariffs  on  file  in  the  European  trade 
areas  to  show  cause  why  their  paper 
tariffs  should  not  be  cancelled  for 
failure  to  register  and  file  a  tariff  in 
ATFI  by  the  required  data  (/.e.,  August 
27.  1993).  This  action  was  taken 
pursuant  to  section  8  of  the  Shipping 
Act  of  1984  (46  U.S.C.  app.  1707).  the 
Commission's  regulations  implementing 
ATFI  at  46  CFR  Part  514  and 
Supplemental  Report  Nos.  2,  3  and  4 
issued  in  Docket  No.  90-23,  Notice  of 
Inquiry  on  Ocean  Freight  Tariffs  in 
Foreign  and  Domestic  Offshore 
Commerce  (Automated  Tariff  Filing  and 
Information  System). i 

Formal  responses  were  filed  on  behalf 
of  CarAmerica  S.R.L.  ("CarAmerica"), 
Hermann  Ludwig  CMBH  &  Co. 
("Hermann  Ludwig"),  and  Compania 
Trasatlantica  Espanola,  S.A.  ("CTE"). 
CarAmerica  requested  that  the 
Commission  refrain  from  cancelling  its 
paper  tariff  until  its  ATFI  tariff  becomes 
effective.  Hermann  Ludwig  stated  it  was 
not  serving  the  United  States  trade  and 
was  reorganizing  the  company.  It 
requested  the  Commission  to  refrain 
from  cancelling  its  paper  tariff  since  it 
intended  to  register  and  file  a  tariff  in 
ATFI  under  its  new  name.  CTE 
requested  that  the  Commission  cancel 
its  tariffs  since  it  no  longer  serves  the 
United  States. 

CarAmerica's  ATFI  Tariff  No.  001  was 
filed  and  became  effective  on  March  12, 
1994,  so  this  firm  will  be  dismissed 
from  the  proceeding. 

The  Commission  believes  that 
Hermann  Ludwig  was  given  adequate 
notice  of  the  AFTI  filing  time  frames 
and  therefore  should  not  be  granted  any 
further  extension.  Moreover,  as  noted 
above,  it  is  no  longer  serving  the  United 
States  trades  nor  has  it  evidenced  its 
intent  to  do  so  by  registering  to  file  an 
ATFI  tariff  under  its  new  corporate 


'  Supplemental  Report  No.  2.  served  August  4, 
1992.  Supplemental  Report  No.  3  issued  on 
December  17.  1992  (57  KR  59.999)  and 
Supplemental  Report  No.  4  issued  on  lune  3. 1993 
(5B  FR  31.522)  advised  the  public  that  failure  to 
convert  tariffs  to  ATFI  format  by  scheduled  filing 
dates  would  subject  the  carrier's  tariff  to  possible 
cancellation  through  a  show  cause  proceeding. 

Sec.  502(b)(1)  of  Public  Uw  102-582  CPub  L. 
102-582")  requires  all  tariffs  and  essential  terms  of 
service  contracts  filed  with  the  Commission  to  be 
in  electronic  format. 
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.  Accordintjiy,  its  tariff  will  be 
ellfcd. 

has  not  filed  un  ATFI  tariff  and 
taoffover  has  asked  that  its  turiff  be 
iiyd.  The  Commission  \\'i!l  grant 
s  request. 
Commission  did  not  recei\e 
•Jprise^  from  17  of  the  respondents 
NohiB  of  these  respondents  ha\e 
$tered  in  ATFI  or  filed  an  ATFI 
They  v*-ili  have  their  tariffs  or 
poitions  of  tariffs  applicable  to  the 
icpean  trade  ce^celled 
"  e  15  remaining  carriers  have  filed 
tariffs  in  ATFI  or  cancelled  their 
pad^r  tariffs,  and  will  be  dismissed  fron^. 

froceeding,  alone  with  CarAmerica. 
erefore.  It  is  Oraered  that  the  tariffs 
rlions  of  tarifls  currently  on  file 
the  Commission  with  European 
ae  of  the  carriers  identified  in 
Appendix  A  to  this  Order  be  cancelled 
ve  five  days  from  publication  of 
iDrder  in  the  Federal  Register. 
is  Further  Orderwl,  That  the  parties 
in  Appendix  B  to  this  order  are 
Hissed  from  this  proceeding. 
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■f^ar  Shippxag,  lac 
t'.can  Contract  Frpight  Line.  Ltd 
^-Service 

America  Corp. 
i  0\  erseas  Limited 
5|  Transport  NV' 

pdnia  Trar.satlantica  EspaiiolH,  S.A 
fGuif  International.  Inc. 
ar.n  Ludwig  GMBH  &  Qi 
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eiLLINQ  CODE  673C-01-M 


FEDERAL  RESERVE  SYSTEM 

First  Alliance  Bancorp,  Inc.; 
Acquisition  o!  Company  Engaged  in 
Pe.TnissJble  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  apphed  under  §  225.23(a)(2)  or  {fi 
of  the  Board  s  Regulation  Y  (12  CFR 
225.23(a)(2;  or{f))  for  the  Boards 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
V  (12  CFR  225.21(a)j  to  acquire  or 
control  voting  securities  or  as.sets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing.,  it  w^ili  also  be  available  fcr 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  <ompetition, 
conflicts  of  interests,  or  unsound 
banking  practices."  .Any  request  for  a 
hearl.'ig  on  this  question  must  be 
accompamed  by  a  statement  of  the 
reasons  a  written  presentation  \vould 
not  suffice  in  lieu  of  a  hearing, 
idcr.tif>-ing  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  hov».  the  pert\ 
commenting  wouJd  b*  aggrieved  by 
approval  of  the  proposal 

Comments  rega.'-ding  the  appl'catio:i 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  ol 
Governors  not  later  than  June  3.  1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  KeUey,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  First  Alliance  Bancorp.  Inc., 
Marietta,  Georgia;  to  acquire  80  percent 
of  Interim  Alliance  Corporation  D/B/A 
Alliance  Finance.  Smyrna,  Georgia  and 


tliereby  engage  in  consumer  finance 
activities,  pursuant  to  §  225.2.i(bl(l)fi) 
of  the  Board  s  Regulation  Y 

Fi.  'ard  of  C'.ev-ni'jrs  of  ll;e  Federhl  Kf'-ervF 
S\s1f?ii.  May  5.  ^?^ 

William  W .  Wiles. 

S'-cKton  oj  the  board 

W'A  Diic.  t)4-ll3e7  Filed  5-10-9.4;  h  55  ami 

BILLING  CODE  62l(H11-F 


Signet  Banking  Corporation,  et  al.; 
Notice  of  Appltcattons  to  Engage  de 
novo  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
h£ve  filed  an  applicatron  under  § 
225.23(a)(1)  ofthe  Boards  Regulation  Y 
(12  CFR  225  23(a)(1))  for  the  Boa.-d's 
approval  under  section  4(c)(P)  of  the 
Bank  Holding  Company  Act  (12U.S.C. 
1843(c)(8))  and  §  225.21(a)  o:  Regulation 
Y  (12  CFR  225.21(a))  to  commer.ce  or  to 
engage  dc  novo,  either  directly  or 
through  a  subsidiary-,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  he  conducted 
througho;:*  the  I'nited  States. 

Eacl:  application  is  available  for 
inmiediate  inspection  a!  the  Federal 
Reser\e  Bank  indicated.  Onc-e  the 
application  has  been  ac:*-pted  for 
processing,  it  will  also  be  cvailable  for 
inspectio:-  at  the  office?  of  the  Board  of 
Gove.'^nors,  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such,  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outw  eigh.  possible  adverse  effects,  such 
as  undue  concentration  of  Resources, 
decreased  or  unfair  co.mpetition. 
conflicts  of  inte.^ests.  or  unsound 
banking  practices  "  Ary  request  for  a 
hearing  on  this  qoection  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  cf 
fi.ct  that  are  ir,  dispute.  suminE.rizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  tfie  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  31.  1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Uoyxi  W.  Bostian.  |r..  Senior 
Vic-e  President)  701  East  B>Td  Street. 
Richmond.  Virginia  23261: 
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1.  Signet  Banking  Corporation, 
Richmond,  Virginia;  to  engage  de  novo 
through  its  subsidiary.  Signet  Credit 
Card  Bank,  Richmond,  Virginia  in 
making,  acquiring,  or  servicing  loans  or 
other  extensions  of  credit  for  the 
company's  account  or  the  account  of 
others,  such  as  would  be  made  by  a 
credit  card  company  pursuant  to  § 
225.25fb)(l)  of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  oiDallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  Northwest  Bancorporation,  Inc., 
Houston.  Texas;  to  engage  de  novo  in 
trust  company  activities  pursuant  to  § 
225.25(b)(3)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 

System,  May  5. 1994. 

William  W.  Wiles. 

Secretary  of  the  Board. 

[FR  Doc.  94-11388  Filed  5-10-94;  8:45  am] 

BILUNQ  CODE  6210-01-F 


Trans  Financial  Bancorp,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Boards  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  6, 
1994. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Trans  Financial  Bancorp,  Inc., 
Bowling  Green,  Kentucky;  to  merge  with 
FGC  Holding  Company,  Martin. 


Kentucky,  and  thereby  indirectly 
acquire  First  Guaranty  National  Bank, 
Martin,  Kentucky. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Central  Delaware  Financial 
Bancorp,  Inc.,  Dover,  Delaware;  to 
acquire  59.44  percent  of  the  voting 
shares  of  Bank  of  Troy,  Troy,  Texas. 

2.  Central  Financial  Bancorp,  Inc., 
Lorena,  Texas;  to  acquire  59.44  percent 
of  the  voting  shares  of  Bank  of  Troy, 
Troy,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  5, 1994. 
William  W.  Wiles, 
Secretary  of  the  Board. 
iFR  Doc.  94-11386  Filed  5-10-94;  8:45  am] 

BILUNO  CODE  821M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  (HHS) 

Administration  on  Aging 

White  House  Conference  on  Aging; 
Program  Announcement  No.  WHCoA 
94-2;  Availability  of  Funds  and 
Request  for  Applications  for  Mini- 
conferences 

AGENCY:  White  House  Conference  on 
Aging,  AoA,  HHS. 

ACTION:  Announcement  of  availability  of 
funds  and  request  for  applications  to 
conduct  mini-conferences  in 
preparation  for  the  1995  White  House 
Conference  on  Aging. 

SUMMARY:  the  White  House  Conference 
on  Aging  (WHCoA)  announces  that  it 
will  hold  a  competition  for  the  funding 
of  mini-conferences  in  preparation  for 
the  1995  White  House  Conference  on 
Aging.  Funding  for  WHCoA  grants  is 
authorized  by  the  Older  Americans  Act, 
Public  Law  102-375  and  Public  Law 
103-171. 

This  program  announcement  consists 
of  two  parts.  Part  I  provides  background 
information  and  describes  the  program 
under  which  the  WHCoA  is  inviting 
applications  to  be  considered  for 
funding.  Part  II  describes,  in  detail,  the 
application  process  and  provides 
guidance  on  how  to  prepare  and  submit 
an  application. 

All  of  the  forms  necessary  to  submit 
an  application  are  included  following 
Part  II.  They  complete  the  application 
kit  that  an  applicant  needs  for  preparing 
and  for  submitting  an  application  under 
this  announcement. 

Grants  will  be  made  under  this 
announcement  subject  to  the  availability 


of  funds  for  the  support  of  the  program 

described  herein. 

DATES:  The  deadline  date  for  the 

submission  of  applications  is  June  6, 

1994. 

ADDRESSES:  Application  receipt  point: 
Department  of  Health  and  Human 
Services;  Administration  on  Aging, 
Office  of  Administration  and 
Management,  330  Independence 
Avenue,  SW.,  room  4644,  Washington, 
DC  20201,  Attn:  WHCoA-94-2. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  programmatic  information,  contact 
Judy  Satine,  Department  of  Health  and 
Human  Services,  White  House 
Conference  on  Aging,  501  School  Street, 
SW.,  8th  Floor,  Washington,  DC  20024, 
telephone  (202)  245-7826.  For  grant 
technical  information,  contact  Margaret 
Tolson,  AoA,  see  address  above, 
telephone  (202)  401-0838. 

SUPPLEMENTARY  INFORMATION: 

Part  I.  Background  Information  and 
Program  Description 

A.  Statutory  Authority 

The  statutory  authority  for  awards 
made  under  this  Announcement  is 
contained  in  the  Older  Americans  Act 
as  amended.  Public  Law  102-375  and 
Public  Law  103-171. 

B.  Eligible  Applicants 

In  general,  any  eligible  public  or 
nonprofit  private  organization,  agency 
or  institution  is  eligible  to  apply  under 
this  program  announcement.  Any 
applicant  that  is  not  now  a  DHHS 
grantee  should  include,  with  its 
application.  Internal  Revenue  Service  or 
other  legally  recognized  documentation 
of  its  nonprofit  status.  A  nonprofit 
applicant  cannot  be  funded  without 
proof  of  its  status. 

C.  Program  Description 

President  Clinton  announced  in 
February  that  he  has  formally  called  for 
a  White  House  Conference  on  Aging  to 
be  convened  in  May  1995. 

Previous  White  House  Conferences  in 
1961,  1971  and  1981  adopted 
recommendations  that  resulted  in  local, 
state  and  Federal  initiatives  which 
improved  the  security  and  well  being  of 
older  Americans.  The  1995  Conference 
will  produce  recommendations  that  will 
meet  the  needs  of  Older  Americans  in 
the  twenty-first  century. 

A  White  House  Conference  on  Aging 
in  intended  to  produce  policy 
recommendations  to  guide  national 
aging  policy  over  the  next  decade.  In 
Public  Law  102-375,  the  Older 
Americans  Act  amendments  of  1992, 
Congress  specifically  identified  six 
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primary  purposes  for  the  Conference. 
They  are: 

(1)  To  increase  public  awareness  of 
the  interdependence  of  generations  and 
the  essential  contributions  of  older 
individuals  to  society  for  the  well-being 
of  all  generations; 

(2)  To  identify  the  problems  facing 
older  individuals  and  the 
commonalities  of  the  problems  with 
problems  of  younger  generations; 

(3)  To  examine  the  well-being  of  older 
individuals  including  the  impact  the 
wellness  of  older  individuals  has  on  our 
aging  society; 

(4)  To  develop  such  specific  and 
coriiprehensive  recommendations  for 
executive  and  legislative  action  as  may 
be  appropriate  for  maintaining  and 
improving  the  well-being  of  the  aging; 

(5)  To  develop  recommendations  for 
the  coordination  of  Federal  policy  with 
State  and  local  needs  and  the 
implementation  of  such 
recommendations;  and 

(R)  To  review  the  status  and 
multigenerational  value  of 
recommendations  adopted  at  previous 
White  House  Conferences  on  Aging. 

Of  major  significance  to  the  1995 
White  House  Conference  on  Aging  in 
direct  participation  by  individuals  and 
organizations  in  the  pre-conference 
stages.  As  part  of  this  grass  roots  effort, 
the  WHCoA  has  adopted  a  four  pronged 
approach  that  includes  local  forums, 
mini-conferences  as  well  as  State  and 
Regional  conferences.  The  purpose  of 
these  events  is  to  identify  those  issues 
of  mutual  concern  to  the  aging 
population  and  to  develop 
recommendations  that  warrant  specific 
attention  by  the  White  House 
Conference  of  Aging.  An  integral  part  of 
this  strategy  is  the  conduct  of  mini- 
conferences  which  are  topic  or 
constituency  specific.  The 
recommendations  from  these 
conferences  will  play  an  integral  role  in 
the  development  of  the  agenda  for  the 
1996  Conference. 

In  order  for  a  mini-conference  to  be 
considered  for  funding,  the  proposed 
eveRt  must: 

(1)  Be  a  policy  oriented  event.  The 
focus  of  the  event  must  be  either: 

(a)  On  one  of  the  following  specific 
Federal  policy  issues: 

Interdependence  of  generations; 

Older  persons  as  community  resources; 

Employment  and  continued 
productivity  opportunities  for  middle- 
aged  and  older  persons  including 
training; 

Home  and  community  based  long-term 
care  services  including  caregivers 
a.ssi.stance  and  health  promotion; 

Housing  and  coordinated  services; 


Income  security  with  particular 

emphasis  on  alleviating  poverty; 
National  retirement  policy  including 

pre-retirement; 
Crime; 
Nutrition; 

Disability  and  aging  services: 
Mental  health  and  substance  abuse; 
Future  of  aging  services  to  be  reflected 

in  the  Older  Americans  Act; 
Combatting  false  stereotypes; 
Minority  aging; 
Biomedical  and  other  appropriate 

research;  and 
Related  topics  to  promote  the 

independence,  well-being  and 

security  of  older  persons, 
or 

(b)  On  one  of  the  following  specific 
constituencies: 
Older  Women; 

One  of  the  following  groups  of  minority 
elderly: 

Native  American 

African  American 

Asian/Pacific  Islanders 

Hispanic 
Elderly  persons  with  disabilities. 

(2)  Should  have  substantial  and 
significant  input  and  participation  by 
older  persons.  It  should  involve  older 
persons  and  organizations  representing 
older  persons  in  the  development  and 
implementation  of  the  event.  Efforts 
should  be  made  to  seek  out  an 
appropriately  diverse  representation  of 
interested  parties. 

(3)  Provide  at  a  maximum  five 
recommendations  that  can  be  utilized 
by  the  WHCoA.  These  recommendations 
must  be: 

(a)  Well  articulated; 

(b)  Based  on  demonstrated 
information,  knowledge  and  con.sensus 
reached  at  event; 

(c)  Have  a  reasonable  prospect  of 
being  attainable  within  the  current 
political,  economic' and  fiscal 
environment: 

(d)  Received  within  30  days  after  the 
mini-conference. 

The  report  should  devote  no  more 
than  3  pages  double  spaced  per 
recommendation  for  up  to  5 
recommendations  (total  maximum  of  15 
double  spaced  pages). 

(4)  Provide  an  implementation  plan  to 
demonstrate: 

(a)  How  they  will  plan,  design,  and 
carr>-  out  the  mini-conference  including 
proposed  date  and  location,  proposed 
participants  {audience  discussants  and 
speakers)  and  cooperating  organizations; 

(b)  How  they  will  seek  additional 
sources  of  support; 

(c)  What  they  will  do  as  an  advocacy 
group  to  ensure  that  their 
recommendations,  if  adopted  by  the 


WHCoA,  are  implemented  into  public 
policy. 

(5)  Be  held  by  March  31,  1995. 

(6)  Be  held  in  a  location  accessible  to 
persons  with  disabilities. 

(7)  Not  be  a  profit-making  or  fund- 
raising  event  although  it  is  permissible 
to  charge  a  fee  to  recover  the  costs  of  the 
event. 

Project  Costs:  It  is  expected  that  12- 
15  projects  at  $6,000  each  will  be 
funded  by  the  WHCoA.  Applicants  are 
expected  to  obtain  additional  funding 
from  other  sources  and  are  encouraged 
to  include  with  their  applications  letters 
of  commitment  from  other  funding 
sources. 

Part  II.  Information  and  Guidelines  for 
the  Application  Process  and  Review 

Part  II  of  this  Announcement  contains 
general  information  for  potential 
applicants  and  basic  guidelines  for 
submitting  applications  in  response  to 
this  announcement.  Application  forms 
are  provided  along  with  detailed 
instructions  for  developing  and 
assembling  the  application  package  for 
submittal  to  the  White  House 
Conference  on  Aging.  Spe<:ific  eligibility 
guidelines  were  provided  in  the 
program  description  above. 

A.  General  Information 


1.  Review  Process  and  Considerations 
for  Funding 

The  following  steps  are  involved  in 
the  review  process. 

a.  ^Notification:  All  applicants  will 
automatically  be  notified  of  the  receipt 
of  their  application  and  informed  of  the 
identification  number  assigned  to  it. 

b.  Expert  Review:  Applications  that 
conform  to  the  requirements  of  this 
program  announcement  will  be 
reviewed  and  scored  competitivelv 
against  the  evaluation  criteria  specified 
in  section  D,  below.  This  indi-pcndent 
review  of  applications  is  performed  by 
panels  consisting  of  qualified  persons. 
Tiie  scores  and  judgments  of  these 
expert  reviewers  are  a  major  factor  in 
making  award  decisions. 

c.  Decision-Making  Process:  After  the 
panel  review  session,  applicants  may  be 
contacted  by  WHCoA  staff  to  furnish 
additional  information.  Applicants  who 
are  contacted  should  not  assume  that 
funding  is  guaranteed.  An  award  is 
official  only  upon  receipt  of  the 
Financial  Assistance  Award  (Form 
DGCM  3-785). 

d.  T;mp/rame:  Applicants  should  be 
aware  that  the  time  interval  between  the 
deadline  for  submi.ssion  of  applications 
and  the  award  of  a  grant  may  be  several 
weeks  in  duration.  This  length  of  time 
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is  required  to  review  and  process  grant 
applications. 

2.  Notification  Under  Executive  Order 
12372 

This  is  not  a  covered  program  under 
Executive  Order  12372. 

B.  Deadline  for  Submission  of 
Applications 

T.he  closing  date  for  submission  of 
applications  is  )une  6, 1994. 
Applications  must  be  either  sent  or 
hand-delivered  to  the  address  specified 
in  Section  C,  below.  Hand-delivered 
applications  are  accepted  during  the 
normal  working  hours  of  9  a.m.  to  5:30 
p.m.,  Eastern  Time,  Monday  through 
Friday.  An  application  will  meet  the 
deadline  if  it  is  either: 

1.  Received  at  the  mailing  address  on 
or  before  the  applicable  deadline  date; 
or 

2.  Sent  before  midnight  of  the 
applicable  deadline  date  as  evidenced 
by  either:  (1)  A  U.S.  Postal  Service 
receipt  or  postmark  or  (2)  a  receipt  from 
a  commercial  carrier.  The  application 
must  also  be  received  in  time  to  be 
considered  under  the  competitive 
independent  review  mandated  by 
Chapter  1-62  of  the  DHHS  Grants 
Administration  Manual.  Applicants  are 
strongly  advised  to  obtain  proof  that  the 
application  was  sent  by  the  applicable 
deadline  date.  If  there  is  a  question  as 
to  when  an  application  was  sent, 
applicants  will  be  a.sktnl  to  provide 
proof  that  they  have  met  the  applicable 
deadline  date.  Private  metered 
postmarks  are  not  aa;eptable  as  proof  of 
a  timely  submittal. 

Applications  which  do  not  meet  the 
above  deadlines  are  considered  late 
applications  and  will  not  be  considered 
for  funding. 

C.  Application  Screening  Bequirements 

All  applications  will  be  screened  to 
determine  completenes.s  and  conformity 
to  the  requirements  of  this 
announcement.  These  screening 
requirements  are  intended  to  assure  a 
level  playing  field  for  all  applicants. 
Applications  which  fail  to  meet  one  or 
more  of  the  criteria  described  below  will 
not  be  reviewed  and  will  receive  no 
further  consideration  for  funding. 
Complete,  conforming  applications  will 
be  reviewed  and  scored  competitively. 

In  order  for  an  application  to  be 
reviewed,  it  must  meet  the  following 
screening  reciuirements: 

1.  The  application  must  not  exciHjd  10 
pages,  double-spaced,  exclusive  of 
certain  required  forms  and  assuran(»?s 
which  are  listed  below.  Applications 
whose  typescript  is  single-spaced  or 
spiice-and-a-half  will  be  considered  only 


if  it  is  determined  the  applicant  has  not 
thereby  gained  a  competitive  advantage. 
The  following  dtxruments  are  excluded 
from  the  10  page  limitation:  (1) 
Standard  Forms  (SF)  424,  424A 
(including  up  to  a  four  page  budget 
justification)  and  424B;  (2)  the 
certification  forms  regarding  lobbying; 
debarment,  suspension,  and  other 
responsibility  matters;  and  drug-free 
workplace  requirements;  and  (3)  proof 
of  non-profit  status. 

2.  Applications  submitted  under  this 
announcement  must  be  either 
pcstmarked  by  midnight,  June  6,  1994, 
or  hand-delivered  by  5:30  p.m..  Eastern 
Time,  on  June  6, 1994  to  the  address 
provided  below:  EH'partment  of  Health 
and  Human  Services,  Administration  on 
Aging,  Office  of  Administration  and 
Management,  330  Independence 
Avenue,  SW.,  room  4644,  Washington, 
DC  20201.  Attn:  AoA-94-2. 

3.  Applicants  must  meet  the  specific 
eligibility  requirements  set  forth  above 
in  the  program  description. 

Under  No  Circumstances  Will 
Applications  That  Do  Not  Meet  These 
Screening  Requirements  Be  Assigned  To 
Reviewers 

D.  Evaluation  Criteria 

Applications  which  pass  the 
screening  will  be  evaluated  by  an 
independent  review  panel  of  at  least 
three  individuals.  These  reviewers  will 
be  primarily  experts  from  within  the 
Federal  government.  Based  on  the 
specific  programmatic  considerations 
set  forth  in  the  announcement,  the 
reviewers  will  comment  on  and  score 
the  applications,  focusing  their 
comments  and  scoring  decisions  on  the 
criteria  below. 

1.  Purpose  and  Need  for  Assistance: 
20  points 

a.  Does  the  proposed  project  clearly 
and  adequately  respond  to  the  stated 
requirements  for  a  mini-conference? 

b.  Does  the  proposed  projef;t  address 
one  of  the  listed  topics/constituency 
groups  in  a  relevant  and  thorough 
manner? 

2.  Approach/Methcxl — 
Implementation  and  Activities:  30 
points 

a.  Does  the  application  clearly  exprt^ss 
and  organize  an  implementation  plan 
which  systematically  includes  specific 
obj(K:tives  and  tasks  which  will  n^sult  in 
an  effective  mini-conference? 

b.  Does  the  implementation  plan 
include  timelines  for  accomplishment  of 
tasks  and  objectives?  Is  the  sequence 
and  timing  of  events  logical  and 
realistic? 

c.  Do  the  proposed  presenters  have 
demon.strated  qualifications  whicii  are 
appropriate  for  their  roles? 


3.  Anticipated  Outcomes:  30  points 
a.  Does  the  proposal  include  a  plan 

for  advocacy  which  is  likely  to  increase 
public  awareness  of  the 
recommendations  from  the  mini- 
conference?  Is  this  advocacy  plan 
adequate  for  communicating 
recommendations  to  all  appropriate 
audiences?  Does  it  provide  a  realistic 
plan  to  achieve  implementation  of  the 
recommendations  should  they  be 
adopted  by  the  1995  White  Conference 
on  Aging? 

4.  Level  of  Effort:  20  points 

a.  Are  the  qualifications  of  the  key 
organizers  of  the  mini-conference 
appropriate  for  their  roles? 

b.  I3oes  the  organization  have  a  track 
record  which  demonstrates  its 
capability  and  knowledge  to  conduct 
the  mini-conference? 

E.  The  Components  of  an  Application 

To  expedite  the  processing  of 
applications,  we  request  that  you 
arrange  the  components  of  your 
application,  the  original  and  two  copies, 
in  the  following  order: 

•  SF  424,  Application  for  Federal 
Assistance;  SF  424A.  Budget, 
accompanied  by  your  budget 
justification;  SF  424B  (Assurances);  and 
the  certification  forms  regarding 
lobbying;  debarment,  su.spension.  and 
other  responsibility  matters;  and  dmg- 
free  workplace  requirements. 

Note:  The  original  copy  of  the  application 
must  have  an  original  signature  in  itom  18d 
on  thfiSF-J24. 

•  Proof  of  nonprofit  status,  as 
necessary: 

•  Project  sumniiU7  description; 

•  Program  narrative. 

The  original  and  each  copy  should  bo 
stapled  securely  (front  and  back  if 
necessary)  in  the  upper  left  c;orner. 
Pages  should  be  numbered  sequentially. 
In  order  to  facilitate  the  handling  and 
reproduction  of  the  applic:ation  for 
purposes  of  the  review,  please  do  not 
use  covers,  binders  or  tabs. 

F.  Communications  With  WHCoA 

Do  not  include  a  self-addressed, 
stamped  acknowledgment  card.  All 
applicants  will  be  notified  by  mail  of 
the  receipt  of  their  application  and 
informed  of  the  identification  numluT 
assigned  to  it.  This  number  should  be 
referred  to  in  all  subsequent 
communication  with  WHCoA 
conc:eming  the  applic:ation. 

After  an  identification  number  is 
assigned  and  the  applicant  has  been 
notified  of  the  number,  applications  are 
filed  numerically  by  identification 
number  for  quick  retrieval.  It  will  not  bo 
possible  for  WHCoA  staff  to  provide  a 
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tin  ( sly  response  to  inquiries  about  a 
spc^rific  application  unless  the 
identification  number  is  given. 

Applicants  are  advised  that,  prior  to 
reaching  a  decision,  the  VVHCoA  will 
not  release  information  relative  to  an 
application  other  than  that  it  has  been 
received  and  that  it  is  being  reviewed. 
Unnecessary  inquiries  delay  the 
process.  Once  a  decision  is  reached,  the 
applicant  will  be  notified  as  soon  as 
possible  of  the  acceptance  or  rejection  of 
the  application. 

G.  Completing  the  Application 

To  assist  applicants  in  completing 
Forms  SF  424  and  SF  424 A  correctly, 
saniples  of  completed  forms  have  been 
provided  as  part  of  this  announcement. 
These  samples  are  to  be  used  as  a  guide 
only.  Be  sure  to  submit  your  application 
on  [the  blank  copies.  Please  prepare  your 
application  consistent  with  the 
following  guidance: 

1.  SF  424,  Cover  Page:  Complete  only 
ihe  items  specified  in  the  following 
instructions: 

Ftem  1.  Enter  an  "X"  in  the  block 
marked  Application — Non-construction. 

/jrem  2.  Fill  in  the  date  you  submitted 
the!  application.  Leave  the  applicant 
idejntifier  box  blank. 

Item  3.  Not  applicable. 

Item  4.  Leave  blank. 

Item  5.  Provide  the  legal  name  of 
applicant:  the  name  of  the  primary 
orjyinizational  unit  which  will 
undertake  the  assistance  activity:  the 
applicant  address;  and  the  name  and 
teltiphone  number  of  the  person  to 
contact  on  matters  related  to  this 
application. 

It^m  6.  Enter  the  employer 
identification  number  (EIN)  of  the 
applicant  organization  as  assigned  by 
the  Internal  Revenue  Senice.  Plea.se 
include  the  suffix  to  the  EIN.  if  known. 

Hem  7.  Enter  the  appropriate  letter  in 
the  box  provided. 

Item  8.  Place  an  "X"  in  the  box 
marked  New. 

Item  9.  Enter  the  White  House 
Conference  on  Aging. 

Item  10.  Leave  olank. 

Item  U.  The  title  should  de.scribe 
concisely  the  nature  of  the  project.  Try 
not  to  exceed  10  to  12  words  and  120 
characters  including  spaces  and 
punctuation. 

Item  12.  Not  applicable. 

Item  13.  Enter  tne  desired  start  date 
for  the  project  and  the  desired  end  date 
for  the  project.  The  project  must  be 
completed  by  March  31,  199."j. 

Item  14.  List  the  applicant's 
Congressional  District  and  the 
District(s).  if  any.  directly  affected  by 
the  proposed  project. 

Item  15.  Enter  the  funding  request  to 
the  WHCoA  under  Item  15a,  Federal. 


Enter  the  applicant's  share  of  the  project 
costs  under  15b.  Applicant.  If  there  are 
third  party  contributions,  enter  those 
under  Item  15e.  Other.  Enter  the  sum  of 
these  amounts  under  Item  15g,  Total. 

Item  16.  Enter  "No"  under  Item  b. 

Item  17.  This  question  applies  to  the 
applicant  organization,  not  the  person 
who  signs  as  the  authorized 
representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

Item  18.  To  be  signed  by  an 
authorized  representative  of  the 
applicant  organization.  A  document 
attesting  to  that  sign-off  authority  must 
be  on  file  in  the  applicant's  office. 

2.  SF  424,-\ — Budget  Information 

This  fomi  (SF424A)  is  designed  to 
apply  for  funding  under  more  than  one 
grant  program;  thus,  for  purposes  of  this 
VVHCoA  program,  most  of  the  budget 
item  columns/blocks  are  superfluous 
and  should  be  regarded  as  not 
applicable.  The  applicant  should 
consider  and  respond  to  only  the  budget 
items  for  which  guidance  is  provided 
below.  Section  A — Budget  Summary 
and  Section  B — Budget  Categories 
should  include  both  Federal  and  non- 
Federal  funding  for  the  proposed 
project. 

Section  A — Budget  Summary 

On  line  5,  enter  total  Federal  Costs  in 
column  (e)  and  total  Non-Federal  Costs 
(including  third  party  in-kind 
contributions  but  not  program  income) 
in  column  (f).  Enter  the  total  of  columns 
(e)  and  (f)  in  column  (g). 

Section  B — Budget  Categorien 

Use  only  tlie  last  column  under 
Section  B.  namely  the  column  headed 
Total  (5).  to  enter  the  total  requirements 
for  funds  (combining  both  the  Federal 
and  non-Federal  shares)  by  object  class 
categor}'. 

A  brief  budget,  justification  should  be 
appended  to  this  Section  which  shows 
the  breakdown  of  budget  cost  items  by 
Federal  and  non-Federal  shares  and 
justifies  each  of  the  major  items, 
personnel,  travel,  other,  etc. 

Line  6a — Personnel:  Enter  total  costs 
of  salaries  and  wages  of  applicant/ 
grantee  staff.  Do  not  include  the  costs  of 
consultants,  which  should  be  included 
under  6h — Other. 

Line  6h — Fringe  Benefits:  Enter  the 
total  costs  of  fringe  benefits. 

Zj'ne  6c — Travel:  Enter  total  costs  of 
out-of-town  travel  (travel  requiring  per 
diem)  for  .staff  of  the  project.  Do  not 
enter  costs  for  consultant's  travel  or 
local  transportation. 

Line  6d— Equipment:  Enter  the  total 
cost  of  all  equipment  to  be  acquired  by 


the  project.  The  threshold  for  equipment 
is  S500  or  more  per  unit. 

Line  6e— Supplies:  Enter  the  total 
costs  of  all  tangible  expendable  personal 
property  (supplies)  other  than  thosa 
included  on  line6d. 

Line  6f— Contractual:  Enter  of  total 
costs  of  all  contracts,  if  applicable.  Do 
not  include  payments  to  individuals  on 
this  line. 

Line  6g — Construction:  Not 
applicable. 

Line  6h — Other  Enter  the  total  of  all 
other  costs.  Such  costs,  where 
applicable,  may  include,  but  arc  not 
limited  to:  insurance,  medical  and 
dental  costs;  noncontractual  ftrs  and 
travel  paid  directly  to  individual 
consultants:  local  transportation  (all 
travel  which  does  not  require  per  diem 
is  considered  local  travel):  space  and 
equipment  rentals;  printing  and 
publication:  computer  use;  training  cost, 
including  tuition  and  stipends,  training 
.senice  costs  including  wage  pavments 
to  individuals  and  supportive  service 
payments:  and  staff  development  costs. 

Line  6i — Total  Direct  Charges:  Show 
the  totals  of  Lines  6a  through  fih. 

Line  6j — Indirect  Charges:  Not 
applicable. 

Line  6k— Total:  Enter  the  total 
amounts  from  Line  6i. 

Section  C—I^on-Federal  Resources 

Line  12 — Totals:  As  applicable,  enter 
amounts  of  non-Federal  resources  that 
will  be  used  in  rxirn,ing  out  the 
proposed  project.  If  third-party  in-kind 
coiUribufions  are  included,  provide  a 
brief  explanation  in  the  budget 
justification  section. 

Section  D — Forecasted  Cash  Seeds: 

Not  applicable. 

Section  E— Budget  Est i mole  of  Federal 
Funds  Seeded  for  Balance  of  the 

Project 

Line  20 — Totals:  Not  applicable. 

Section  F — Other  Budget  Information 

Line  21 — Direct  Charges:  Not 
applicable 

Line  22 — Indirect  Charges:  Not 
applicable 

Line  23 — Remarks:  Provide  any  other 
explanations  or  comments  deemed 
necessary. 

.3.  SF  424B — Assurances 

Applicants  are  required  to  file  an  SF 
424B.  Assurances — Non-Construction 
Programs.  Please  note  that  a  duly 
authorized  representative  of  the 
applicant  organization  must  certify  that 
the  applicant  is  in  compliance  with 
these  assurances. 


24436 


Federal  Register  /  Vol.  59.  No.  90  /  Wednesday.  May  II.  1994  /  Notices 


With  the  possible  exception  of  an 
Assurance  of  Protection  of  Human 
Subjects,  no  other  assurances  arn 
required.  For  research  projects  in  w  hij:h 
buman  subjects  may  be  at  risk,  an 
Assurance  of  Protection  of  Human 
Subjects  may  be  needed.  If  there  is  a 
question  regarding  the  appHcability  of 
this  assurance,  contact  the  Office  for 
Protection  from  Research  Risks  of  the 
National  Institutes  of  Health  at  (301) 
496-7041. 

4.  Certification  Forms 

Certifications  are  required  of  the 
applicant  regarding:  (1)  Lobbying;  (b) 
debarment,  suspension,  and  other 
responsibility  matters;  and  (3)  drug- free 
workplace  requirements.  Please  note 
that  a  duly  authorized  representative  of 
the  applicant  organization  must  attest  to 
the  applicant's  compliance  with  these 
certifications. 

5.  Project  Summary  Description 

On  a  separate  page,  provide  a  project 
summary  description  headed  by  the 
name  of  the  applicant  organization  as 
shown  in  SF424.  item  5.  Please  limit 
the  summary  description  to  a  maximum 
of  1.200  characters,  including  words, 
spaces  and  punctuation. 

The  description  should  be  specific 
and  succinct.  It  should  outline  the 
objectives  of  the  mini-conference,  the 
approaches  to  be  used  and  the  outcomes 
expected. 


6.  Progia.ai  Narrative 

The  Program  Narrative  is  the  critical 
part  of  the  application.  It  should  be 
clear,  concise,  and,  of  course, 
responsive  to  the  program  under  which 
the  application  is  being  submitted.  In 
describing  your  proposed  project,  make 
certain  that  you  respond  fully  to  the 
evaluation  criteria  set  forth  in  Section  D 
above.  The  format  of  the  narrative 
should,  in  fad,  parallel  the  criteria. 

Please  have  the  narrative  typed  on 
one  side  of  8V^"xll"  plain  white  paper 
with  1"  margins  on  both  sides.  All  pages 
of  the  narrative  (including  charts,  tables, 
maps,  exhibits,  etc.)  should  be 
sequentially  numbered,  beginning  with 
"Purpose  and  Need  for  Assistance  "  as 
page  number  one.  (Applicants  should 
not  submit  reproductions  of  larger  size 
paper,  reduced  to  meet  the  size 
requirement). 

The  narrative  should  also  identify  the 
author(s)  of  the  proposal,  their 
relationship  with  the  applicant,  and  the 
role  they  will  play,  if  any,  should  the 
project  be  funded. 

This  narrative  guidance  is  in 
accordance  with  that  provided  in  OMB 
Circular  A-102.  The  checklist  reporting 
form  (Section  H,  below)  is  consistent 
with  that  approved  under  OMB  control 
number  0937-0189. 

H.  Points  to  Remember 

1.  There  is  a  10  double-spaced  page 
limitation  for  the  substantive  parts  of 
the  application.  Before  submitting  your 


application,  please  check  that  you  have 
adhered  to  this  requirement  which  is 
spelled  out  in  Section  C. 

2.  You  are  required  to  send  an  original 
and  two  copies  of  an  r.pplkation. 

3.  The  summary  description  (1  200 
characters  or  less)  should  accurately 
reflect  the  nature  and  scope  of  the 
proposed  project. 

4.  In  following  the  required  format  for 
preparing  the  program  narrative,  make 
certain  that  you  have  respoiuied  fully  to 
the  four  (4)  evaluative  criteria  which 
wall  be  used  by  reviewers  to  evaluate 
and  score  all  applications. 

5.  Before  submitting  the  application, 
have  someone  other  than  the  author(s): 

(1)  apply  the  screening  requirements  to 
make  sure  you  are  in  compliance:  and 

(2)  carry  out  a  trial  run  review  based 
upon  the  evaluative  criteria.  Take  the 
opportunity  to  consider  the  results  of 
the  trial  run  and  then  make  whatever 
changes  you  deem  appropriate. 

6.  Applications  must  be  mailed  by 
midnight,  or  hand-delivered  by  5:30 
p.m..  Eastern  Time,  on  June  6,  1994  to 
the  address  below.  Department  of 
Health  and  Human  Services, 
Administratiori  on  Aging,  Office  of 
Administration  and  Management,  330 
Independence  Avenue  SW.,  Room  4644, 
Washington,  D.C  20201,  Attn:  WHCoA- 
94-2. 

Fernando  M.  Torres-Gil, 
Assistant  Secretary  for  Aging. 

BILUNO  CODE  4t3ft-e2-M 


Federal  Register  /  Vol.  59.  No.  90  /  Wednesday.  May  11.  1994  /  Notices 


24437 


APPLICATION  FOR 
FEDERAL  ASSISTANCE 


I  c*n  syBM.TTio 


1     iy»t  o»  tue-isjon 


I  0*rt  ■ECei«S3«<' trarc 


«   0*t  •tC«i»f  0  t»  »eO€«Av  ACEMC*  • 


O*^'  fcpprovjINo  0346-004) 


fcoo'-c*'!  ia«nii",ei 


St*l«  A{>ol<»!<y>  tor"!.!*! 


F»(Sp'«'  idf^Mie' 


\     *<>*l.lCAMf  IMfO'MAriC** 


c»5»'  N»''«e 


«»;:'««  (0'»»c<fy  coi/'f*   i'j'«  i^^ /.£•  CixJe . 


<   ("•vO'tN  •ocbTincAno"  N.Mefa  <c<n. 


□ 


i   r»»£  o*  iff^Kiinoi 


D   '»««  D   Cc'ii'-v.a'o'-  Q   «»rv  !■;■■ 


ft  t^-TSM  ft-ffl  e  Decease  «-»'3  C   "ces-rf  Djii-: 

0  0»cf««$»  Ow'»"oi     O -»•  (ic»<;Ai 


10    CaTAIOQ  O'  fCCfSii  X)Mf SIC 
ASS'S'UtCt  HUMSfa 


n-(.e 


IT 

-J   t_ 


<»    »«t»S»^»€CTTC»»MOjCC' .'I../.SI   cc!.-"»s    5'«'«i   •'■:  / 


ij    P«0»OTte  ••Oif'-r 


S'ri  Dtie 


E'^3■'"g  D«'t 


O^tn-ftiiO"*.  o-iii 


fv*  •PO'-CSIOO    (e-»  «'••  CO<J»j  * 


'    rvpf  o*  »PPtiCA»iT   ;«-n»^  JCCOO'*!*  '•ri»'  >n  Com  TT 

ft  S?«ie  M  inflsae^ae"!  St»\e«y  Oi' 

e  C<Kl'»'V  I     Sli<»  Co""©"**}  "<tlM>.loo  o'  H■fl^e.  t,,,.^^ 

C  Mu"'C-o»'  J    Pi.«t<e  U'vrt'ury 

O  To•1»^.o  K     Iryj.jn  Tf,t)e 

E  !"•••»!«•»  I.        lAflwOu*! 

C  So»c.«-  0»i"c'  N  Oi'«*(Soec^i 


•    HtMl  O*  »£3€RAl.  UiftCI 


<"     Of  iC«ieTivt  "'Lf  0»  »»»LiC*HT-S  »«Oj£C' 


«    COHOacsS'CK.  O'S^BiCTiO' 


«  Aoc'ca- 


6  Ptoieci 


M  €ST>M»tce  ru«C"«: 


•    fvifH 


O     ACO-Oi-I 


c   S'.'t 


\t  0—«' 


*    ^"ag'*"^  t'Ho'^e 


J   'O'Al 


00 


00 


03 


00 


It   <S  »l>»vC*riO*  SUBJECT  to  «EV!t»>  »'S'^<n  t»ECl/nve  oee€«  Ijjfl   »llOC£SS' 
»  »t5    Tm.S  P«£aPPi.iClTON  APPl.lCATlONi  WAS  UAD€  ftWA.'LAB^E  TO  Tk<E 

STATE  E«cCU''''vE  OOOes  ^2Vl  PHCCESS  *^00  «£V'EW  O** 


DATE 


b       ND    Q    P^iO^fAM  iS  MOT  COVEBtO  8' E  O    '?3'J 

Q    03  POOGOiM  Hi5  MOT  BEEN  SElECTED  B*  STATE  co«  OtV:Ew 


00 


W    IS  r"€  •»»uiC««'  Otl.i»<Oue»lT  ON  *N»  'EOEBAJ.  eCBT? 


D  "o 


■«    fO  T"t  SCSI  0»  m,  «NO«U0Ct  »NB  e£u£»   .L.  0»T»  ,N  TM.s  »»PuC»r.O«P«£*i>«.-.iC.noN  »«{  TQcC  AKO  COe«£CT    Th£  0OCo-£M  «»S  e££-  0<J^'' 
«t.-~OQ.»0  <.  '»f  oo.t«H.NC  eCO'O'  THf  .»o,,C.NT  .«o  ,„{  4M„c««t  «,h  CO«.vr  wit«  THt  *rrAC-£0  »SSo«»NC£S  I*  THE  .SSS'.«<Cf  <%  ."••OtO 


»    T^oeO  Ma*^^  c'  A^'N^./eC  '^eo'ei^'^ia'  -e 


0   T.i'e 


a    S9"«'u'e  c  Aji'\o'/eo  fie 


a'es?"'a'-.e 


"'••■Ov*  Ec  'CI  So'  ^»J 


c   T^'eco"*  '>w'~o*' 


r  Oae  Sa"<"0 


BXUNQ  CODE  4130-02-C 


24438  Federal  Register  /  Vol.  59,  No.  90  /  Wednesday,  May  11,  1994  /  Notices 


Instructions  for  the  SF  424 

This  is  a  standard  form  used  by 
applicants  as  a  required  facesheet  for 
preapplications  and  applications 
submitted  for  Federal  assistance.  It  will 
be  used  by  Federal  agencies  to  obtain 
applicant  certification  that  States  which 
have  established  a  review  and  comment 
procedure  in  response  to  Executive 
Order  12372  and  have  selected  the 
program  to  be  included  in  their  process, 
have  been  given  an  opportunity  to 
review  the  applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  & 
applicant's  control  number  (if 
applicable). 

3.  State  use  only  (if  applicable). 

4>  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which 
will  undertake  the  assistance  activity, 
complete  address  of  the  applicant, 
and  name  and  telephone  number  of 
the  person  to  contact  on  matters 
related  to  this  application. 

6.  Enter  Employer  Identification 
Number  (EIN)  as  assigned  by  the 
Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the 
space  provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s) 
provided: 

— "New"  means  a  new  assistance 
award. 

— "Continuation"  means  an  extension 
for  an  additional  funding/budget 
period  for  a  project  with  a  projected 
completion  date. 

— "Revision"  means  any  change  in 
the  Federal  Government's  financial 
obligation  or  contingent  liability 
from  an  existing  obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the 
program  under  which  assistance  is 
requested. 

1 1.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an 
explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real 
property  projects),  attach  a  map 
showing  project  location.  For 
preapplications,  use  a  separate  sheet 
to  provide  a  summary  description  of 
this  project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by 
the  program  or  project. 

15.  Amount  requested  or  to  be 
contributed  during  the  first  funding/ 


budget  period  by  each  contributor. 
Value  of  in-kind  contributions  should 
be  included  on  appropriate  hnes  as 
applicable.  If  the  action  will  result  in 
a  dollar  change  to  an  existing  award, 
indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic 
and  supplemental  amounts  are 
included,  show  breakdown  on  an 
attached  sheet.  For  multiple  program 
funding,  use  totals  and  show 
breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for 
Federal  Executive  Order  12372  to 
determine  whether  the  application  is 
subject  to  the  State  intergovernmental 
review  process. 

17.  This  question  applies  to  the 
applicant  organization,  not  the  person 
who  signs  as  the  authorized 
representative.  Categories  of  debt 
include  deliquent  audit 
disallowances,  loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A 
copy  of  the  governing  body's 
authorization  for  you  to  sign  this 
application  as  official  representative 
must  be  on  file  in  the  applicant's 
office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be 
submitted  as  part  of  the  application.) 
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Instructions  for  the  SF-424A 
General  Instructions 

This  form  is  designed  so  that 
apphcation  can  be  made  for  funds  from 
one  or  more  grant  programs.  In 
preparing  the  budget,  adhere  to  any 
existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be 
separately  shown  for  different  functions 
or  activities  within  the  program.  For 
some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown 
by  function  or  activity.  For  other 
programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity. 
Sections  A.  B.  C.  and  D  should  include 
budget  estimates  for  the  whole  project 
except  when  applying  for  assistance 
which  requires  Federal  authorization  in 
annual  or  other  funding  period 
increments.  In  the  latter  case.  Sections 
A.  B,  C.  and  D  should  provide  the 
budget  for  the  first  budget  period 
(usually  a  year)  and  Seclion  E  should 
present  the  need  for  Federal  assistance 
in  the  subsequent  budget  periods.  All 
apphcations  should  contain  a 
breakdowm  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 

Lines  1-4.  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal 
Domestic  Assistance  Catalog  number) 
and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under 
Column  (a)  the  catalog  program  title  and 
the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter 
the  name  of  each  activity  or  function  on 
each  line  in  Column  (a),  and  enter  the 
catalog  number  in  Column  (b).  For 
applications  pertaining  to  multiple 
programs  where  none  of  the  programs 
require  a  breakdown  by  function  or 
activity,  enter  the  catalog  program  title 
on  ecch  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line 
in  Column  (b). 

For  applications  pertaining  to 
muihiple  programs  where  one  or  more 
programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate 
sheet  for  each  program  requiring  the 
breakdown.  Additional  sheets  should  be 
used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of 
data  required.  However,  when  more 
than  one  sheet  is  used,  the  first  page 
should  provide  the  summary  totals  by 
programs. 


Lines  1-4,  Columns  (c)  through  (g). 

For  new  applications,  leave  Columns 
(c)  and  (d)  blank.  For  each  line  entry  in 
Columns  (a)  and  (b).  enter  in  Columns 
(e).  (f).  and  (g)  the  appropriate  amounts 
of  funds  needed  to  support  the  project 
for  the  first  funding  period  (usually  a 
year). 

For  continuing  grant  program 
applications,  submit  these  forms  before 
the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in 
Columns  (c)  and  (d)  the  estimated 
amounts  of  funds  which  will  remain 
unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal 
grantor  agency  instructions  provide  for 
this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  [f]  the 
amounts  of  funds  needed  for  the 
upcoming  period.  The  amount(s)  in 
Column  (g)  should  be  the  sum  of 
amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes 
to  existing  grants,  do  not  use  Columns 
(c)  and  (d).  Enter  in  Column  (e)  the 
amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (f) 
the  amount  of  the  increase  or  decrease 
of  non-Federal  funds.  In  Column  (g) 
enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in 
Columns  (e)  and  (f).  The  amount(s)  in 
Column  (g)  should  not  equal  the  sum  of 
amounts  in  Columns  (e)  and  (f). 

Line  5 — Show  the  totals  for  all 
columns  used. 

Section  B.  Budget  Categories 

In  the  column  headings  (1)  through 
(4),  enter  the  titles  of  the  same 
programs,  functions,  and  activities 
shown  on  Lines  1-4.  Column  (a). 
Section  A.  When  additional  sheets  are 
prepared  for  Section  A.  provide  similar 
column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill 
in  the  total  requirements  for  funds  (both 
Federal  and  non-Federal)  by  object  class 
categories. 

Lines  6a-i — Show  the  total  of  Lines  Ga 
to  6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect 
cost. 

Line  6k — Enter  the  total  of  amounts 
on  Lines  6i  and  6j.  For  all  applications 
for  new  grants  and  continuation  grants 
the  total  amount  in  column  (5),  Line  6k. 
should  be  the  same  as  the  total  amount 
shown  in  Section  A,  Column  (g).  Line  5. 
For  supplemental  grants  and  changes  to 
grants,  the  total  amount  of  the  increase 
or  decrease  as  shown  in  Columns  (1)- 
(4),  Line  6k  should  be  the  same  as  the 
sum  of  the  amounts  in  Section  A. 
Columns  (e)  and  (f)  on  Line  5. 


Line  7 — Enter  the  estimated  amount 
of  income,  if  any,  expected  to  be 
generated  from  this  project.  Do  not  add 
or  subtract  this  amount  from  the  total 
project  amount.  Show  under  the 
program  narrative  statement  the  nature 
and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency 
in  determining  the  total  amount  of  the 
grant. 

Section  C.  Non-Federal-Resources 

Lines  8-11 — Enter  amounts  of  non- 
Federal  resources  that  will  be  used  on 
the  grant.  If  in-kind  contributions  are 
included,  provide  a  brief  explanation  on 
a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to 
be  made  by  the  applicant. 

Column  (c) — Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if 
the  applicant  is  not  a  State  or  State 
agency.  Applicants  which  are  a  State  or 
State  agencies  should  leave  this  column 
blank. 

Column  (d) — Enter  the  amount  of  cash 
and  in-kind  contributions  to  be  made 
from  all  other  sources. 

Column  (e) — Enter  totals  of  Columns 
(b).  (c).  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Column  (b)-{e).  The  amount  in  Column 
(e)  should  be  equal  to  the  amount  on 
Line  5.  Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash 
needed  by  quarter  from  the  grantor 
agency  during  the  first  year. 

Line  14 — Enter  the  amount  of  cash 
from  all  other  sources  needed  by  quarter 
during  the  first  year. 

Line  15 — Enter  the  totals  of  amounts 
on  Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  of  the  Project 

Lines  lG-19 — Enter  in  Column  (a)  the 
same  grant  program  titles  shown  in 
Column  (a).  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant 
applications,  enter  in  the  proper 
columns  amoun  ts  of  Federal  funds 
which  will  be  needed  to  complete  the 
program  or  project  over  the  succeeding 
funding  periods  (usually  in  years).  This 
section  need  not  be  completed  for 
revisions  (amendments,  changes,  or 
supplemental)  to  funds  for  the  current 
year  of  existing  grants. 

If  more  than  four  lines  are  needed  to 
list  the  program  titles,  submit  additional 
schedules  as  necessary. 


24442 


Federal  Register  /  Vol.  59.  No.  90  /  Wednesday,  May  11,  1994  /  Notices 


Line  20 — Enter  the  total  for  each  of 
the  Columns  (bHe).  When  additional 
schedules  are  prepared  for  this  Section, 
annotate  accordingly  and  show  the 
overall  totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  ohject- 
class  cost  categories  that  may  appear  to 
be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal 
grantor  agency. 

Line  22 — Enter  the  type  of  indirect 
rate  (provisional,  predetermined,  final 
or  fixed)  that  will  be  in  effect  during  the 
funding  period,  the  estimated  amount  of 
tJie  base  to  which  the  rate  is  applied, 
and  the  total  indirect  expense. 

Line  23 — Provide  any  other 
explanations  or  comments  deemed 
necessary. 

Assurances — Non-Construction 
Programs 

Note:  Certain  of  these  assurances  indy  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative 
of  the  applicant  I  certify  that  the 
applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufHcient  to  pay  the 
non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management 
and  completion  of  the  project  described 
in  this  application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United 
Slates,  and  if  appropriate,  the  State, 
through  any  authorized  repre,sentative, 
access  to  and  the  right  to  examine  all 
records,  books,  papers,  or  documents 
related  to  the  award;  and  will  establish 
a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency 
directives. 

3.  Will  establish  safeguards  to 
prohibit  employees  from  using  their 
positions  for  a  purpose  that  constitutes 
or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or 
personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after 
receipt  of  approval  of  the  awarding 
agency. 

5.  Will  comply  with  the 
Intergovernmental  Personnel  Act  of 
1970  (42  U.S.C.  §§472&-4763)  relating 
to  prescribed  standards  for  merit 
systems  for  programs  funded  under  one 


of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's 
Standards  for  a  Merit  System  of 
Personnel  Administration  (5  C.F.R.  900, 
Subpart  F). 

6.  Will  comply  with  all  Federal 
statutes  relating  to  nondiscrimination. 
These  include  but  are  not  limited  to:  (a) 
Tit  le  VI  of  the  Ci  vi  1  Rights  Act  of  1 964 
(P.L  88-352)  which  prohibits 
discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of 
the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  §§  1681-1683,  and 
1685-1686),  whirii  prohibits 
discrimination  on  the  basis  of  sex;  (c) 
Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  U.S.C.  §  794). 
which  prohibits  discrimination  on  the 
basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended 
(42  U.S.C.  §§  6101-6107).  which 
prohibits  discrimination  on  the  basis  of 
age;  (e)  the  Drug  Abuse  Ofrice  and 
Treatment  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination 
on  the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
RehabiUtalion  Act  of  1970  (P.L.  91-616), 
as  amended,  relating  to 
nondiscrimination  on  the  basis  of 
alcohol  abuse  or  alcoholism;  (g)  §§  523 
and  527  of  the  Public  HeaUh  Service  Act 
of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to 
confidentiality  of  alcohol  and  drug 
abuse  patient  records;  (h)  Title  VIII  of 
the  Civil  Rights  Act  of  1968  (42  U.S.C. 

§  3601  et  seq.),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the 
specific  statute(s)  under  which 
application  for  Federal  assistance  is 
being  made;  and  (j)  the  requirements  of 
any  other  nondiscrimination  statute(s) 
which  may  apply  to  the  application. 

7.  Will  comply,  or  has  already 
complied,  with  the  requirements  of 
Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L. 
91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced 
or  whose  property  is  acquired  as  a  result 
of  Federal  or  federally  assisted 
programs.  These  requirements  apply  to 
all  interests  in  real  property  acquired  for 
project  purposes  regardless  of  Federal 
participation  in  purchases. 

8.  Will  comply  with  the  provisions  of 
the  Hatch  Act  (5  U.S.C.  §§  1501-1508 
and  7324-7328)  which  limit  the 
political  activities  of  employees  whose 
principal  employment  activities  ore 
funded  in  whole  or  in  part  with  Federal 
funds. 


9.  Will  comply,  as  applicable,  with 
the  provisions  of  the  £)avis-Bacon  Act 
(40  U.S.C.  §§  276a  to  276a-7),  the 
Copeland  Act  (40  U.S.C.  §  276c  and  18 
U.S.C.  §§874),  and  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40 
U.S.C.  §§  327-333).  regarding  labor 
standards  for  federally  assisted 
construction  subagreements. 

10.  Will  comply,  if  applicable,  with 
flood  insurance  purchase  requirements 
of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipients  in  a  special 
flood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000 
or  more. 

11.  Will  comply  with  environmental 
standards  which  may  be  pre.scribed 
pursuant  to  the  following  (a)  institution 
of  environmental  quality  control 
measures  under  the  National 
Environmental  Policy  Act  of  1969  (P.L. 
91-19)  and  Executive  Order  (EO)  11514; 
(b)  notification  of  violating  facilities 
pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in 
fioodplains  in  accordance  with  EO 
11988,  (e)  assurance  of  project 
consistency  with  the  approved  State 
management  program  developed  under 
the  Coastal  Zone  Management  Act  of 
1972  (16  U.S.C.  §  §  1451  et  seq.);  (f) 
conformity  of  Federal  actions  to  State 
(Clear  Air)  Implementation  Plans  under 
Section  176(c)  of  the  Clear  Air  Act  of 
1955,  as  amended  (42  U.S.C.  §  7401  et 
seq);  (g)  protection  of  underground 
sources  of  drinking  water  under  the  Safo 
Drinking  Water  Aci  of  1974.  as 
amended,  (P.L.  93-523);  and  (h) 
protection  of  endangered  specios  under 
the  Endangered  Species  Act  of  1973,  as 
amended,  (P.L  93-205). 

12.  Will  comply  with  the  Wild  and 
Scenic  Rivers  Act  of  1968  (16  U.S.C. 
§  §  1271  et  seq.)  related  to  protecting 
components  or  potential  compononts  of 
the  national  wild  and  scenic  rivers 
system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of 
the  National  Historic  Preservation  Act  of 
1966.  as  amended  (16  U.S.C.  470),  EO 
11593  (identification  and  protection  of 
historic  properties),  and  the 
Archaeological  and  Historic 
Preservation  Act  of  1974  (16  U.S.C 
469a-l  et  seq). 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human 
subjects  involved  in  research, 
development,  and  related  activities 
supported  by  this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L.  89- 
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544,  as  amended,  7  U.S.C.  2131  et  seq.) 
pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held 
for  research,  teaching,  or  other  activities 
supported  by  this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based 
Paint  Poisoning  Prevention  Act  (42 
U.S.C.  §  §4801  et  seq.)  which  prohibits 
the  use  of  lead  based  paint  in 
constniction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the 
required  financial  and  compliance 
audits  in  accordance  with  the  Single 
Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and 
policies  governing  this  program. 

Signature  of  Authorized  Certifj-ing  Official 

Applicant  Organization 

Title' 

Date  Submitted 

Program  Narrative  Statement 

A.  New  Applications 

1.  Objectives  and  need  for  assistance. 
Pinpoint  any  relevant  physical, 
economic,  social,  financial, 
institutional,  or  other  problems 
requiring  a  solution.  Demonstrate  the 
need  for  the  assistance  and  state  the 
principal  and  subordinate  objectives  of 
the  project.  Supporting  documentation 
or  other  testimonies  from  concerned 
interests  other  than  the  applicant  may 
be  used.  Any  relevant  data  based  on 
planning  studies  should  be  included  or 
footaoted. 


2.  Results  or  Benefits  Expected. 
Identify  results  and  benefits  to  be 
derived.  The  anticipated  contribution  to 
policy,  practice,  theory  and/or  research 
should  be  indicated. 

3.  Approach.  Outline  a  plan  of  action 
pertaining  to  the  scope  and  detail  how 
the  proposed  work  will  be 
accomplished  for  each  project.  Cite 
factors  which  might  accelerate  or 
decelerate  the  work  and  your  reasons  for 
taking  this  approach  as  opposed  to 
others.  Describe  any  unusual  features  of 
the  project,  such  as  design  or 
technological  innovations,  reductions  in 
cost  or  time,  or  extraordinary  social  and 
community  involvements.  Provide  for 
each  assi.s*ance  program  quantitative 
projections  of  the  accomplishments  to 
be  achieved,  if  possible.  When 
accomplishments  cannot  be  quantified, 
list  the  activities  in  chronological  order 
to  show  the  schedule  of 
accomplishments  and  their  target  dates. 
Identify  the  kinds  of  data  to  be  collected 
and  maintained,  and  discuss  the  criteria 
to  be  used  to  evaluate  the  results  and 
success  of  the  project.  Explain  the 
methodology  that  will  be  used  to 
determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the 
results  and  benefits  identified  are  being 
achieved.  List  each  organization, 
cooperator,  consultant,  or  other  key 
individuals  who  will  work  on  the 
project  along  with  a  short  description  of 
the  nature  of  their  effort  or  contribution. 

4.  Geographic  Location.  Give  a  precise 
location  of  the  project  and  area  to  be 
served  by  the  proposed  project.  Maps  or 
other  graphic  aids  may  be  attached. 

5.  If  applicable,  provide  the  following  ^ 
information:  for  research  and 


demonstration  assistance  requests, 
present  a  biographical  sketch  of  the 
program  director  with  the  following 
information:  Name,  address,  telephone 
number,  background,  and  other 
qualifying  experience  for  the  project. 
Also,  list  the  name,  training  and 
background  for  other  key  personnel 
engaged  in  the  project.  Describe  the 
relationship  between  this  project  and 
other  work  plarmed.  anticipated,  or 
underway  under  Federal  assistance. 

B.  Supplemental  Applications 

Explain  the  reason  for  all  requests  for 
supplemental  assistance  and  justify  the 
need  for  additional  funding.  Discuss 
accomplishments  to  date  and  list  in 
chronological  order  a  schedule  of 
accomplishments,  progress  or 
milestones  anticipated  with  the  new 
funding  request.  If  there  have  been* 
significant  changes  in  the  project 
objectives,  location,  approach  or  time 
delays,  explain  and  justify.  For  other 
requests  for  changes,  or  amendments, 
explain  the  reason  for  the  changes(s).  If 
the  total  budget  has  been  exceeded  or  if 
the  individual  budget  items  have 
changed  more  than  the  prescribed 
limits,  explain  and  justify  the  change 
and  its  effect  on  the  project. 

C.  Continuation  Applications 

Continuation  applications  need  only 
provide  information  explaining 
significant  changes  to  the  original 
Program  Narrative  Statement  and  a 
description  of  accomplishments  from 
the  prior  budget  period. 

BIUING  CODE  413a-02-M 


24444 
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(SAMPLE) 


APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  *pp»ov«|»jo  03*e-OO«J 


1  Oott  Su»uin(0 

July    31,     199^ 


Apo'xiA'^l  k)cnltl>«f 


N/A 


TVPC  O'  SUBMiSfOW 
[3   '»o<^-Co"St'jci«n 


□   ConjI'uClon 

Q    f'iOA-ConSI'UCtfO" 


1    0*TT  RECtlVtO  BV  ST»Tl 
N/A 


N/A 


«   0*Tt  KiCf  fVtO  •»  F(0€RU.  MSCMCV 


f  ed«<«>  10«"I'I«> 


I     **Pl.lC*ST  IN'0*MAriOM 


XV 2  Department  on  Aginp 


Office  of  Elder  Affairs 


1234  Jones  Street 

Wa  shington ,  D. C.   20201 


ir<4t  •c>I>''C««>n  (0"*  •'•«  CO0«I 

John  Doe 

(202)  678-9012 


M   trvdecw'OV'M  School  Oil 

I    S'aie  Co'^t»o'»e<J  t«jiiiuiK>«  o*  M.g,^^'  Le«">»'^o 

J    P".»i«  u»»»«'«'fy 


4    (MV^O'tn  lOfNTiriCATiON  NuUBCn  (f  INI 


1 

? 

I  rvpc  o'  *»Pi  iciTioN 

«  A#v.joo   cA.e'  «oo*oc)'>a(«  »eti«f(si  rf>  tx>*tes)    \    I    \   j     j 
0  Oec'rcM  Ov'HO"     O"**"  /»o»<''y/ 


A  Slot 

I       6  Counry 

C  Mun<io«< 

O  To«njh<0 

E  lnl«<il«tc 

f  lnl«<mun<i(>al 

G  SOKKI  I>SI'>CI 


OU'Oon 


•     NAMC  Of  'EOCRAt.  AOCNCT 


ADiMINISTRATION    ON    AGING 


IB    CA'ALOG  0«  rtDCAAL  OOXt^TIC 
ASS'S'AMCi  MUUBCn 


tl/ttSCOIPTlVI  HTtf  0«  APPtlCANT-i  POOJtCT 


"TVE  Special  Programs  for  the  A 


White  House  Conference  on  Aging 
t a te  Con  ference) 


N/A 


H    >«O»O4t0  >»OJfCT 


i«    COWCACSS'QH*;.  Di»TB<CT»  O* 


S<«'i  Obi* 

08/01/9-^ 


EnOMig  Obi« 

07/31/9! 


«    Aool««l 


1-2 


IS    ESTMUTCO  'UNCXNO 


«      FBdC'Bl 


O     A0C>l<B"l 


c  Si*ir 


*  0"<«' 


I     Pfoo<Bm  inc(yn« 


g    TOTAL 


11    TO  THt  BtST  0»  Mt  II 

AutMOm/tO  B»  IM{  GO» 


6;000 


00 


15,000 


00 


00 


00 


10,000 


oo 


00 


31,000 


It   IS  *»»t.lCATiOM  SUBJCCT  To  MVIfOf  tT  ITi>»  XlttoTTiyt  OaOf  *  111J1    WJOCISS' 

B        »ES   This  PetaP<>viCATiO*APPLC*Tjp»<<jAS  MADE  AVAILABLE  TO  TmE 

STATE  Executive  onDEq,pe*7«»OCESS  fO«  orvicw  om 


OAT£ 


6        NO    0    P«OG«AM  IS  NOT  dOVEOEO  B^J 

□     on  P«OGRAM  HAS  NO* 


STATftFOO  OeviEW 


i;  IS  TMC  «»Pi.i€«NT  Of  iiNOUENT  ON  ANT  rcocaA<.\(er7 
r~l  v*s        I*  'Vcs  '  anach  bx  B'lXanBi'On 


D  '^o 


NOWtEOCe  ANOBtLlEf    AH.  OAT*  IM  iMlJ  APPLICATION  PatAPPLtCATIOM  ABE  TBUC  ANO  CO««ECT    THE  OOCUMfNT  MAS  BEEN  OUl.» 
■NINO  B00»  O'  THE  »PPiiCAN1  aNO  TnE  aPPkCaNT  wiLi  COMPl'  with  the  AnaCMEO  ASSUAanCES  i»  The  assistance  iS  awtAOEO 


•  T»x)e<3  saf%«  01  Au'no"/»cl  Oep.ei«<Maiv« 

John    Do  e 


0    T,|,, 


Executive    Director 


O   S^nalu'C  Ol  Auliyy./»o  feC>'*»«"laliv« 


P'fc»<ioi  EO'iKy^v  No'  uvaC3*€ 


202-678-901 2 


r  Oai«  S")"e<l 

7/1/94 


C..-V-.  -  P <■''' 
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U.S.  Department  of  Heahh  and  Human 
Services — Certification  Regarding  Drug- 
Free  Workplace  Requirements — 
Grantees  Other  Than  Individuals 

By  signing  and/or  submitting  this 
application  or  grant  agreement,  the 
grantee  is  providing  the  certification  set 
out  below. 

This  certification  is  required  by 
regulations  implementing  the  Drug-Free 
Workplace  Act  of  1988,  45  CFR  Part  76. 
Subpart  F.  The  regulations,  published  in 
the  May  25, 1990  Federal  Register, 
require  certification  by  grantees  that 
they  will  maintain  a  drug-free 
workplace.  The  certification  set  out 
below  is  a  material  representation  of  fact 
upon  which  reliance  will  be  placed 
when  the  Department  of  Health  and 
Human  Services  (HHS)  determines  to 
award  the  grant.  If  it  is  later  determined 
thpt  the  grantee  knowingly  rendered  a 
false  certification,  or  otherwise  violates 
the  requirements  of  the  Drug-Free 
Workplace  Act,  HHS,  in  addition  to  any 
other  remedies  available  to  the  Federal 
Government,  may  taken  action 
authorized  under  the  Drug-Free 
Workplace  Act.  False  certification  or 
violation  of  the  certification  shall  be 
grounds  for  suspension  of  payments, 
suspension  or  termination  of  grants,  or 
governmenfwide  suspension  or 
deiiarment. 

Workplaces  imder  grants,  for  grantees 
other  than  individuals,  need  not  be 
identified  on  the  certification.  If  known, 
they  may  be  identified  in  the  grant 
application.  If  the  grantee  does  not 
identify  the  workplaces  at  the  time  of 
application,  or  upon  award,  if  there  is 
no  application,  the  grantee  must  keep 
the  identity  of  the  workplace(s)  on  file 
in  its  office  and  make  the  information 
available  for  Federal  inspection.  Failure 
to  identify  all  known  workplaces 
constitutes  a  violation  of  the  grantee's 
dnug-free  workplace  requirements. 

Workplace  identifications  must 
includfi  the  actual  address  of  buildings 
(or  (larts  of  buildings)  or  other  sites 
where  work  under  the  grant  takes  place. 
Categorical  descriptions  may  be  used 
(e.g.,  all  vehicles  of  a  mass  transit 
authority  or  State  highway  department 
while  in  operation.  State  employees  in 
each  local  unemployment  office, 
performers  in  concert  halls  or  radio 
studios.) 

If  the  workplace  identified  to  HHS 
changes  during  the  performance  of  the 
grant,  the  grantee  shall  inform  the 
agency  of  the  change(s).  if  it  previously 
idtjjiitified  the  workplaces  in  question 
(see  above). 

Definitions  of  terms  in  the 
Nonprocurement  Suspension  and 
Debarment  common  rule  and  Drug-Free 


Workplace  common  rule  apply  to  this 
certification.  Grantees'  attention  is 
called,  in  particular,  to  the  following 
definitions  from  these  rules: 

"Controlled  substance"  means  a 
controlled  substance  in  Schedules  I 
through  V  of  the  Controlled  Substances 
Act  (21  U.S.C.  812)  and  as  further 
defined  by  regulation  (21  CFR  1308.11 
through  1308.15). 

"Conviction"  means  a  finding  of  guih 
(including  a  plea  of  nolo  contendere)  or 
imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the 
responsibility  to  determine  violations  of 
the  Federal  or  State  criminal  drug 
statutes; 

"Criminal  drug  statute"  means  a 
Federal  or  non-Federal  criminal  statute 
involving  the  manufacture,  distribution, 
dispensing,  use.  or  possession  of  any 
controlled  substance; 

"Employee"  means  the  employee  of  a 
grantee  directly  engaged  in  the 
performance  of  work  under  a  grant, 
including:  (i)  All  "direct  charge" 
employees;  (ii)  all  "indirect  charge" 
employees  unless  their  impact  or 
involvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (iii) 
temporary  personnel  and  consultants 
who  are  directly  engaged  in  the 
performance  of  work  under  the  grant 
and  who  are  on  the  grantee's  payroll. 
This  definition  does  not  include 
workers  not  on  the  payroll  of  the  grantee 
(e.g..  volunteers,  even  if  used  to  meet  a 
matching  requirement;  consultants  or 
independent  contractors  not  on  the 
grantee's  payroll;  or  employees  of 
subrecipients  or  subcontrartors  in 
covered  workplaces). 

The  grantee  certifies  that  it  will  or 
will  continue  to  provide  a  drug-free 
workplace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful 
manufacture,  distribution,  dispensing, 
possession  or  use  of  a  controlled 
substance  is  prohibited  in  the  grantee's 
workplace  and  specifying  the  actions 
that  will  be  taken  against  employees  for 
violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free 
awareness  program  to  inform  employees 
about: 

(1)  Tlie  dangers  of  drug  abuse  in  the 
workplace;  (2)  the  grantee's  policy  of 
maintaining  a  drug-free  workplar*;  (3) 
Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs;  and.  (4)  The  penalties  that 
may  be  imposed  upon  emplo>-etts  for 
drug  abuse  violations  occurring  in  the 
workplace; 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the 
performance  of  the  grant  be  given  a  copy 


of  the  statement  required  by  paragraph 
(a); 

(d)  Notifying  the  employee  in  the 
statement  required  by  paragraph  (a)  that, 
as  a  condition  of  employment  under  the 
grant,  the  employee  will: 

(1)  Abide  by  the  terms  of  the 
statement;  and,  (2)  Notify  the  employer 
in  writing  of  his  or  her  conviction  for  a 
violation  of  a  criminal  drug  sta^ate 
occurring  in  the  workplace  no  later  than 
five  calendar  days  dfter  such  convidion; 

(e)  Notifying  the  agency-  in  writing, 
within  fen  calendar  days  after  receiving 
notice  under  subparagraph  (d)(2)  from 
an  employee  or  otherv\ise  receiving 
actual  notice  of  such  conviction. 
Employers  of  convicted  employees  must 
pro\  ide  notice,  including  position  title, 
to  ever>'  grant  otTicer  or  other  designee 
on  whose  grant  activity  the  con\'icted 
employee  was  working,  unless  the 
Federal  agency  has  designated  a  central 
point  for  the  receipt  of  such  notices. 
Notice  shall  include  the  identification 
number(s)  of  each  affected  grant; 

(0  Taking  one  of  the  following 
actions,  within  30  calendar  days  of 
receiving  notice  under  subparagraph 
(d)(2),  with  respect  to  any  employee 
who  is  so  convicted: 

(1)  Taking  appropriate  personnel 
action  against  such  an  employee,  up  to 
and  including  termination,  consistent 
with  the  requirements  of  the 
Rehabilitation  Act  of  1973,  as  amended; 
or,  (2)  Requiring  such  employee  to 
participate  satisfactorily  in  a  drug  abuse 
assistance  or  rehabilitation  program     • 
approved  for  such  purposes  by  a 
Federal,  State,  or  local  health,  law 
enforcement,  or  other  appwopriate 
agency; 

(g)  Making  a  good  faith  effort  to 
continue  to  maintain  a  drug-free 
workplace  through  implementation  of 
paragraphs  (a),  (b),  (c),  (d).  (e),  and  (f). 

Cprtification  Pt^arding  Dffbarment, 
Suspension,  and  Otiwr  Responsibility 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this 
proposal,  the  applicant,  defined  as  ihu 
primary  participant  in  accordance  with 
45  CFR  Part  76.  certifies  to  the  best  of 
its  knowledge  and  belief  that  it  and  its 
principals: 

(a)  are  not  presently  debarred, 
suspended,  propased  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  cove.red  transactions  by 
any  Federal  Department  or  agency; 

fb)  have  not  within  a  3  year  period 
preceding  this  proposal  been  convicled 
of  or  had  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or 
a  criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal.  State,  or 
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local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal 
or  State  antitrust  statutes  or  commission 
of  embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  or  receiving 
stolen  property; 

(c)  are  not  presently  indicted  or 
olhenvise  criminally  or  civilly  charged 
by  a  governmental  entity  (Federal,  State, 
or  local)  with  commission  of  any  of  the 
offenses  enumerated  in  paragraph  (l)(b) 
of  this  certification;  and 

(d)  have  not  within  a  3-year  period 
preceding  this  application/proposal  had 
one  or  more  public  transactions 
(Federal,  State,  or  local)  terminated  for 
cause  or  default. 

The  inability  of  a  person  to  provide 
the  certification  required  above  will  not 
necessarily  result  in  denial  of 
participation  in  this  covered 
transaction.  If  necessar>',  the  prospective 
participant  shall  submit  an  explanation 
of  w  hy  it  cannot  provide  the 
certification.  The  certification  or 
explanation  will  be  considered  in 
connection  with  the  Department  of 
Health  and  Human  Services  (HHS) 
determination  whether  to  enter  into  this 
transaction.  However,  failure  of  the 
prospective  primary  participant  to 
furnish  a  certification  or  an  explanation 
shall  disqualify  such  person  from 
participation  in  this  transaction. 

The  prospective  primary  participant 
agrees  that  by  submitting  this  proposal, 
it  will  include  the  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntar>' 
Exclusion — Lower  Tier  Covered 
Transaction"  provided  below  without 
modification  in  all  lower  tier  covered 
transadions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

Cfiiification  Regarding  Dehannent, 
Su-ipension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactioas 

(To  Be  Supplied  to  Lower  Tier 
Participants) 

By  signing  and  submitting  this  lower 
tier  proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Fart 
76.  certifies  to  the  best  of  its  knowledge 
and  belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred, 
suspended,  proposed  for  debarment. 
de<;lared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  federal  department  or 
agency. 

(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of 
the  above,  such  prospective  participant 
shall  attach  an  explanation  to  this 
proposal. 


The  prospective  lower  tier  participant 
further  agrees  by  submitting  this 
proposal  that  it  will  include  this  clause 
entitled  "Certification  Regarding 
Debarment,  Suspension,  Ineligibility, 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions"  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

Certification  Regarding  Lobbying 

Certification  for  Contracts,  Grants. 
Loons,  and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best 
of  his  or  her  knowledge  and  belief,  that: 

(1)  No  Federal  Appropriated  Funds 
have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person 
for  influencing  or  attempting  to 
influence  an  officer  or  employee  or  any 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress  in 
connection  with  the  awarding  of  any 
Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or 
cooperative  agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or 
will  be  paid  to  any  person  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  or  any  agency,  a 
Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  Federal 
contrad.  grant,  loan  or  cooperative 
agreement,  the  undersigned  .shall 
complete  and  submit  Standard  Form- 
LLL.  "Disclosure  Form  to  Report 
Lobbying."  in  accordance  with  its 
instnictions. 

(3)  The  undersigned  shall  require  that 
the  language  of  this  certification  be 
included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including 
subcontracts,  subgrants,  and  contracts 
under  grants,  loans,  and  cooperative 
agreements)  and  that  all  subrecipients 
shall  certify  and  disclose  accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which 
reliance  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352.  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required 
certification  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such 
failure. 

Organization 

Authorized  Signature       Title       Date 


Note:  If  Disclosure  Forms  are  required, 
please  contact:  Margaret  A  Tolson,  Director; 
Grants  Management  Division;  330 
Independence  Avenue.  S.W..  Room  4256- 
COHEN:  Washington.  D.C.  20201-0001. 
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Food  and  Drug  Administration 

[Docket  No.  94N-016e] 

Drug  Export;  ^Verapamil  Injection, 
U.S.P.  2.5  mg/mL,  2  mL  Vial,  and  4  mL 
Vial 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ben  Venue  Laboratories,  Inc.,  has 
filed  an  application  requesting  approval 
for  the  export  of  the  human  drug 
i^Verapamil  Injection,  U.S.P.  2.5 
milligrams/milliliter  (mg/mL).  2  mL 
vial,  and  4  mL  vial  to  Canada. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  .administration, 
rm.  1-23.  12420  Parklawn  Dr., 
Rockville.  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  drugs  under  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Hamilton,  Division  of  Drug 
Labeling  Compliance  (HFD-313),  Center 
for  Drug  Evaluation  and  Research.  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-594- 
2073. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that  Ben 
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^nue  Laborafories.  Inc..  270  Northfield 

?d..  P.O.  Box  46568,  Bedford.  OH 
'  \  1146,  has  filed  an  application 

0que.sting  approval  for  the  export  of  the 
liUman  drug  PrVerapamil  Injection, 
1  J.S.P.  2.5  mg/mL,  2  mL  vial,  and  4  mL 
"ial  to  Canada.  f^Verapamil  Injection, 
'XS.P.  2.5  mg/mL,  2  mL  vial,  and  4  mL 
I'ial  is  indicated  for  the  rapid 
conversion  to  sinus  rhythm  of 
paroxysmal  supraventricular 
tachycardias.  When  clinically  advisable, 
t  ppropriafe  vagal  maneuvers  should  be 
£  ttempted  prior  to  "^Verapamil  Injection 
i^iiministration.  The  application  was 
received  and  filed  in  the  Center  for  Drug 
Evaluation  and  Research  on  April  22, 
1994,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 
Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

i  The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  May  23, 
1994,  and  to  provide  an  additional  copy 
of  the  .submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sx3c.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  May  3, 1994. 
Stephanie  R.  Gray. 

Acting  Director,  Office  of  Compliance.  Center 

for  Drug  Evaluation  and  Research. 

IFR  Doc.  94-11440  Filed  5-10-94;  8:45  am| 

BILUNG  CODE  416<M)1-F 


[Docket  No.  93E-0268] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  RealityrM  Female  Condom 

AGENCY:  Food  and  Drug  Administration 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  the 
RealityTM  Female  Condom  and  is 
publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 


has  made  the  determination  because  of 
the  submissinn  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  medical  device. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  medical  devices, 
the  testing  phase  begins  with  a  clinical 
investigation  of  the  device  and  runs 
until  the  approval  phase  begins.  The 
approval  pha.se  starts  with  the  initial 
submission  of  an  application  to  market 
the  device  and  continues  until 
permission  to  market  the  device  is 
granted.  Although  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  actual  amount  of  extension 
that  the  Commissioner  of  Patents  and 
Trademarks  may  award  (half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  detennination 
of  the  length  of  a  regulatory  review 
period  for  a  medical  device  will  include 
ail  of  the  testing  phase  and  approval 
pha.se  as  specified  in  35  U.S.C. 
156(g)(3)(B). 

FDA  recently  approved  the  RealityTM 
Female  Condom  for  marketing.  The 
RealityTM  Female  Condom  is  a  medical 
device  that  is  indicated  for  use  to  help 
prevent  pregnancy  and  sexually 
transmitted  diseases,  including  the 
human  immunodeficiency  virus  (HIV) 
infection,  during  vaginal  intercourse. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for  the 
RealityTM  Female  Condom  (U.S.  Patent 


No.  4.976,273)  from  Chartex 
International  Pic;  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  det^ermining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  July  28. 1993.  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  medical  device  had 
undergone  a  regulatory  review  period, 
and  the  approval  of  the  RealityTM 
Female  Condom  represented  the  first 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that  the 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
the  RealityTM  Female  Condom  is  2.017 
days.  Of  this  time,  1,460  days  occurred 
during  the  testing  phase  of  the 
regulatory  review  period,  while  557 
days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dates: 

1.  The  date  the  first  clinical  trial  on 
this  device  was  begun:  October  31, 1987. 
The  clinical  trial  cited  by  the  applicant 
was  conducted  outside  the  United 
States  and  was  not  subject  to  FDA's 
requirement  for  an  investigational 
device  e.xemption  (IDE)  under  section 
520(g)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  nor  FDA's 
requirement  for  an  institutional  review 
board  (IRB)  approval  under  section 
520(g)(3)  of  the  act.  Therefore,  the 
testing  phase  begins  on  the  date  the 
device  is  first  used  with  human  subjects 
as  part  of  a  clinical  investigation  to  be 
filed  with  FDA  to  secure  premarket 
approval  of  the  device  (21  CFR 
60.22(c)(l)(iii)).  The  applicant  has  stated 
that  the  date  on  which  the  device  was 
first  used  with  human  subjects  as  part 
of  a  clinical  investigation  to  be  filed 
with  FDA  to  secure  premarket  approval 
of  the  device  was  October  31,  1987. 
Because  of  the  circumstances  previously 
described  for  the  cUnical  trial  cited  by 
the  applicant,  FDA  has  no  record  in 
which  to  review  this  date  (21  CFR 
60.20(c)(6).  Although  FDA  cannot, 
therefore,  confirm  that  testing  began  as 
stated  by  the  applicant.  FDA  is  using 
this  date  as  the  start  of  the  testing  phase. 

2.  The  date  an  application  was 
initially  submitted  with  respect  to  the 
device  under  section  515  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act:  October 
29.  1991.  FDA  has  verified  the 
applicant's  claim  that  the  premarket 
approval  application  (PMA)  for  the 
RealityTM  Female  Condom  (PMA 
P910064)  was  initially  submitted  on 
October  29,  1991. 

3.  The  date  the  application  was 
approved:  May  7, 1993.  FDA  has    - 
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verified  the  applicant's  claim  that  PMA 
P9 10064  was  appro\'ed  on  May  7, 1993. 

This  determination  of  the  regulator)' 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
He -A  ever,  the  U.S.  Patent  and 
Trsde.Tiark  Office  applies  several 
starutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  i'.s  application  for  patent  extension, 
this  applicant  seeks  717  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
•the  dates  as  published  is  incorrect  may. 
on  orbefore  July  11, 1994.  submit  to  the 
Doci^ets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA.  on 
orbefore  November  7. 1994.  for  a 
dele. "TTii nation  regarding  wbefther  the 
applicant  for  extension  acted  with  due 
diiigence  daring  the  regulatory  review 
period.  To  nieet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  <See  H.  Rept.  857. 
part  1.  98th  Cong..  2d  sess...  pp.  41-42. 
1964.)Fetttions  fihookl  be  in  the  format 
specified  tn  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  {address  above)  in  three  copies 
(except  that  individuals  may  sulxnit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading «f  this  document.  Comnaents 
and  petitions  may  be  seen  in  the 
Dockets  Man^^ement  Branch  between  9 
txa.  end  4  p.m..  Monday  through 
Friday. 

Dated:  April  29.  199^. 
Stuart  L.  Nightingale. 

Associate  X^mmissioner for  Health  Affairs. 
|FRT)oc.  94-11439  Filed  5-10-94;  8:45  ami 

eiLU*4«  CODE  MSO-OI-f 


Health  Resources  and  Services 
Administration 

Advisory  Council;  Meeting 

(.T  accordance  *vith  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463).  announcement  is 
roade  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  |une  1994. 

Name- 'National  Advisory  Council  on  the 
National  Health  Service  Corps. 

Cote  and  Time:  June  3-5. 1994. 

P'.ace:  Radisson  Hotc^  Newark  Airport.  1 28 
Frontage  Road.  Newark.  New  Jersey  07114. 
(:01 1  690-5500.  The  meeting  is  open  to  the 
public. 

Purpose.  The  Council  will  advise  and  make 
appropriate  recommendations  on  the 
Njiional  Heakh  Service  Corps  (f^HSC) 
(T'/gram  as  mandated  by  legislation.  It  will 


also  review  and  corrarrent  on  proposed 
regulations  promulgated  by  the  Secretary 
under  provision  of  the  legislation. 

Agenda:  The  meeting  will  begin  on  Friday. 
|une  3. at  830 a.m.  with  site  visits  to  health 
care  facilities  in  New  Jersey  and  New  York 
City.  The  agenda  for  the  business  meetings 
on  Sd^J^day  ar.d  Sunday.  June  4—5.  will 
include  updH'es  on  the  Bureau  of  frimary 
Heakh  Care,  the  Nattooal  Health  Service 
Corps,  preseolatior.s  by  New  York  public 
health  officials,  universal  service,  and  mental 
and  dental  health  issues. 

The  meeting  is  open  to  the  public, 
however,  no  transportation  will  be  provided 
forthesite  vis<ts. 

Anyone  requiring  information  regarding 
the  subject  Ccunci!  should  contact  J^ls.  Nada 
SchnabeL  National  Advisory  Council  on  the 
National  Health  Service  Corps.  Sth  floor. 
4350  East  West  Highway.  Rockville. 
Maryland  20857.  Telephone  (301)  594-4136. 

Agenda  Items  are  subject  to -change  as 
priorities  dictate. 

Dated:  May  6. 1994. 
Jackie  E.  fiaum, 

Ad\nsory  Committee  Management  Officer, 
HRSA. 

[FR  Doc.  94-11363  Filed  5-1t)-94: 8:45  ami 
BILXmO  CODE  •160-1S-P 


Advisory  Council:  fAeetlng 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  annourtoement  is 
made  of  the  following  National 
Advisory  bodies  scheduled  to  meet 
duringthe  month  of  June  1994: 

Nome: National  Advisory  Committee  on 
Rural  Health. 

Date  and  Timer  <uoe  13-15. 1994;  1:30 
p.m. 

Place: The  Des  Moines  Marriott.  700  Grand 
Avenue.  Des  Moines.  lA  50309.  (515)  235- 
5500.  The  tneeting  is  open  to  the  public. 

Purpose:  The  Commrttee  provides  advice 
and  recommendations  to  the  Secretary  with 
respect  to  the  delivery,  financing,  research, 
development  «nd  administration  of  health 
care  services  to  rural  areas. 

Agenda:  Plenary  session  on  Monday,  June 
13.  will  be  devoted  to  "The  Health  Care 
Reform  in  Rural  Areas  and  Telemedicine." 
Other  plenary  topics  will  include  discussions 
and  presentations -on  the  changes  on  farm 
safety,  fural  p^ysxian  recruitment  and 
placement  and  arural  community 
empowerment  project  "Hometown  Health." 
In  addition,  a  presentation  regarding  the 
application  of  the  field  of  telemedicine  in 
Health  Care  Reform  will  be  provided  at  the 
Iowa  Methodist  Medical  Center.  A  trip  to  the 
Farm  Bureau  has  been  planned  for  Monday 
evening.  The  presentation  will  cover  the 
Bureau's  Farm  Safety  Program. 

The  Education  and  Health  Services  Work 
Group  and  the  Health  Care  Financing  Work 
Group  will  meet  between  plenary  sessions  on 
developing  recommendations  and  strategies 
for  improving  health  services  delivery  in 
rural  areas. 

The  meeting  will  adjourn  on  Wednesday, 
lime  15.  atfloon.  (Transoortation  on  field 


trips  will  not  be  provided.  All  sessions  are 
open  to  thepubiicl 

Anyone  requiring  information  regarding 
the  subject  Council  should  contact  jeffery 
Human.  Executive  Secretary.  National 
Advisory  Committee  on  Rural  Heakh.  Health 
Resources  and  Services  AdministratioR.  room 
9-05.  PafklawnBLulding,  5600  Fishers  Lane. 
Rockville.  Maryland  20857,  Telephone  (301) 
443-0835.  FAX<301)  443-2803. 

Persons  interested  in  attendmg  any  portion 
of  the  meeting  should  contact  Ms.  Ariene 
Granderson,  Director  of  Operations,  Office  of 
Rural  Health  Policy.  Healdi  Resources  and 
Services  Administration.  Telephone  (301) 
443-0835. 

Name:  National  Commission  on  Allied 
Health 

Date  and  Time:  June  20-21. 1994.  8.30  a.m. 

Place:  Stouffer  Mayflower  Hotel.  112T 
Connecticut  Avenue.  NW..  Washington.  DC 
20036.  Thefneetingtsopentothe  public. 

Purpose:  The  National  Commission  on 
Allied  Health  shall:  (1)  Make 
recommeodations  to  the  Secretary  of  Health 
and  Human  Services,  the  Committee  on 
Labor  and  Human  Resources  of  the  Senate, 
and  the  Committee  on  Energy  and  Commerce 
of  the  House  of  Representatives,  with  respect 
to:  (A)  The  supply  and  distribution  of  allied 
health  personnel  throughout  the  United 
States;  (B^  current  and  future  shortages  or 
excesses  of  allied  health  personnel, 
particularly  in  medically  nnderserved  and 
rural  communities;  (Q  priority  research 
needs  within  the  allied  health  professions; 
(D)  appropriate  Federal  policies  relating  to 
th«  matters  descTit>ed  in  subparagraphs  (A) 
through  (C).  including  policies  concerning 
changes  in  the  financing  of  undergraduate 
and  graduate  kllied  health  programs,  changes 
in  the  types  of  allied  health  education,  and 
the  appropriate  Federal  role  in  the 
development  of  a  research  t>ase  in  the  allied 
health  professions;  (E)  appropriate  efforts  to 
be  carried  out  by  health  care  facilities, 
schools  end  programs  of  allied  health,  and 
professional  associations  with  respect  to  the 
matter  referred  to  in  subparagraph  -(A), 
including  efforts  for  changes  m 
undergraduate  and  graduate  allied  health 
education  programs,  and  private  support  for 
research  initiatives;  (F)  deficiencies  and 
needs  for  improvements  in  existing  data 
bases  concerning  the  supply  and  distribution 
of  training  programs  for  allied  health  in  the 
United  States  and  steps  that  should  be  taken 
to  eliminate  such  deficiencies;  and  (G) 
problem.s.  and  -recommendations  for  the 
resolution  of  such  problems,  relating  to  the 
roles  and  functions  of  professionals  within 
the  allied  health  fietds  and  other  fields  such 
as  medicine  and  dentistry;  aiui  (2)  encourage 
entities  providing  allied  heakh  education  to 
conduct  activities  to  voluntarily  achieve  the 
recommendations  of  the  Conunission. 

Agendo:  The  agenda  includes  Opening  and 
Welcome  remarks;  Introduction  of  members; 
Congressional  perspective  of  the 
Commission:  Public  Advisory  Committee 
Overview;  Election  of  the  Chairperson; 
development  of  subcommittees; 
presentations  on  supply  and  distribution, 
shortages  and  excess  and  current  research 
activities. 

Anyone  requiring  information  regarding 
the  Committee  should  contact  Mr.  Neil  H. 
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Sampson,  Director,  Division  of  Associated, 
Dental,  and  Public  Health,  Bureau  of  Health 
Professions,  Health  Resources  and  Services 
Administration,  room  &-101,  Parklawn 
Building,  5500  Fishers  Lane,  Rockville, 
Mar>land  20857,  Telephone  (301)  443-6853. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  May  5.  1994. 
Jackie  E.  Baum, 
Advisory  Committee  Management  Officer 

msA. 

IF  ^  Doc.  94-11362  Fikd  5-10-94;  8:45  am) 

BUUNG  CCDE  4160-1 S-P 


National  Institutes  of  Health 

Meeting  of  the  Advisory  Committee  to 
the  Director,  N!H 

I 

jPursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Advisory  Committee  to  the  Director, 
NIK,  on  June  2,  1994,  at  the  National 
Inlstitutes  of  Health,  Bethesda,  Maryland 
2(|892,  from  8:30  a.m.  to  4:30  p.m..  in 
Bjiilding  31,  Conference  Room  10,  C 
VVing.  The  m.eeting  will  be  open  to  the 
pi|blic.  Attendance  by  the  public  will  be 
liijriited  to  space  available. 

[The  topics  proposed  for  discussion 
infclude:  (1)  Review  of  the  NIH 
Intramural  Research  Program;  (2) 
Review  of  the  FIAU  Studies:  (3) 
Academia/Industry  Sponsored  Research 
Agreements;  (4)  Report  of  the  NIH 
Human  Embryo  Research  Panel;  and  (5) 
Report  of  the  Panel  on  Antisocial, 
Aggressive,  and  Violence-Related 
Behaviors  and  Their  Consequences. 

the  E.\ecutive  Secretary,  Sandy 
Chamblee,  J.D..  National  institutes  of 
Health,  Shannon  Building,  room  103, 
Bethesda,  Maryland  20892,  (301)  496- 
2122,  will  furnish  the  meeting  agenda, 
rosters  of  Committee  members  and 
consultants,  and  substantive  program 
information  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Carol  Chism  on  (301)  496- 
31^4  in  advance  of  the  meeting. 

Dated:  May  4,  1994. 
Susan  K.  Feldman, 

Nlli  Committee  Management  Officer. 
[FRDoc.  94-11465  Filed  S-10-94;  8:45  am] 

BILUNG  CODE  4140-01-M 


Public  Health  Service 

Centers  for  Disease  Control  and 
Prevention:  Statement  of  Organization, 
Functions,  and  Delegations  of 
Authority 

Part  H.  Public  Health  Service  (PHS), 
Chapter  HC  (Centers  for  Disease  Control 
and  Prevention),  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-67776,  dated 
October  14,  1980,  and  corrected  at  45  FR 
69296,  October  20,  1980,  as  amended 
most  recently  at  59  FR  4720-4721. 
February  1,  1994)  is  amended  to  reflect 
the  revision  of  the  functional  statements 
for  the  Division  of  Surveillance  and 
Epidemiology  (DSE),  and  the  Offjce  of 
the  Director,  DSE.  Epidemiology 
Program  Office  (EPO). 

Section  HC-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Delete  the  functional  statements  for 
the  Division  of  Surveillance  and 
Epidemiology  (HCB5)  and  the  Office  of 
the  Director  (HCB51)  and  insert  the 
following: 

(1)  Collects,  analyzes,  and 
disseminates  pubhc  health  surveillance 
information; 

(2)  Develops,  implements,  and 
evaluates  innovative  statistical  and  data 
management  methods  for  application  to 
public  heahh  surveillance  and 
epidemiology; 

(3)  Coordinates  activities  of  the  CDC 
Surveillance  Coordination  Group; 

(4)  Manages  and  operates  the  National 
Notifiable  Disease  Surveillance  System 
and  the  121  Cities  Mortality  Reporting 
System  and  produces  statistical  tables 
and  graphics  for  the  Morbidity  and 
Mortality  Weekly  Report  (MMWR)  and 
associated  publications; 

(5)  Develops,  manages,  and  supports 
effective  national  telecommunications 
systems  for  surveillance  and 
epidemiology; 

(7)  Provides  consuhation,  technical 
assistance,  and  training  on  surveillance 
to  CDC  and  to  other  agencies  and 
domestic  and  international 
organizations; 

(8)  Develops,  coordinates,  and 
conducts  special  epidemiologic  and 
statistical  studies; 

(9)  Provides  consultation  on  analytic 
methods  and  data  management  on 
surveillance  and  epidemiologic  issues 
throughout  CDC; 

(10)  Maintains,  manages,  and 
coordinates  selected  data  bases  for  use 
in  collaborative  research. 

Office  of  the  Director  (HCB5  Ijil) 
Provides  leadership  and  direction  for  all 


activities  of  the  Division  of  Surveillance 
and  Epidemiology;  (2)  provides 
leadership  and  guidance  on  policy, 
program  planning,  program 
management,  and  operations;  (3) 
establishes  Division  goals,  objectives, 
and  priorities;  (4)  monitors  progress  in 
implementation  of  projects  and 
achievement  of  objectives;  (5)  provides 
management,  administrative,  and 
support  services,  and  coordinates  with 
appropriate  EPO  offices  on  program  and 
administrative  matters;  (6)  provides 
liaison  with  other  CDC  organizations, 
other  governmental  agencies, 
international  organizations,  the  Council 
of  State  and  Territorial  Epidemiologists, 
and  other  outside  groups;  (7)  plans, 
allocates,  and  monitors  resources;  (8) 
provides  scientific  leadership  and 
guidance  to  the  Division  to  assure 
highest  scientific  quality  and  ethical 
standards;  (9)  plans  and  activities  of  the 
CDC  Surveillance  Coordination  Group. 

Effective  Date:  May  2,  1994. 
Claire  V.  Broome, 
Acting  Director. 
IFR  DfiC.  94-11418  Filed  5-10-94;  8:45  am] 

BILUNG  CODE  4160-18-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

[Docket  No.  N-94-1061;  FR-3722-D-01J 

Delegations  and  Redelegatlons  of 
Authority;  Correction 

AGENCY:  Office  of  the  Secretary.  HUD. 
ACTION:  Correction  of  effective  dates. 


SUMMARY:  This  notice  corrects  two 
notices  of  delegation  of  authority  and 
five  notices  of  redelegation  of  authority 
published  in  the  Federal  Register  on 
Friday,  April  15, 1994  as  part  IV,  at  59 
FR  18276,  to  change  the  effective  date 
from  April  8.  1994  or  April  12,  1994  to 
April  15.  1994. 

EFFECTIVE  DATE:  April  15.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  B.  Shumway.  Office  of  General 
Counsel.  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
SW.,  Washington.  DC  20410,  telephone 
(202) 708-9988. 

SUPPLEMENTARY  INFORMATION:  On  Friday, 
April  15,  1994.  the  Department  of 
Housing  and  Urban  Development 
published  two  notices  of  delegation  of 
authority  and  five  notices  of 
redelegation  of  authority  in  the  Federal 
Register  as  part  IV,  at  59  FR  18276.  to 
implement  the  reorganization  of  the 
HUD  field  structure.  It  was  intended 
that  the  effective  date  for  these  notices 
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V.  juld  all  be  April  15.  i094.  In  error,  the 
ftffective  dales  for  these  noTices  reflected 
the  dare  of  sigr.atiire  for  each  document 
and  consequently,  rangr;d  from  April  8, 
1994  tc  April  12. 1994.  Therefore,  in 
ihis  .loiice,  tiie  effective  date  for  each  of 
these  notices  is  changed  to  April  15. 
l'3'?4 

Accordingly,  the  effective  dates  for 
the  Delegations  and  Redelegations  of 
Authority  published  in  the  Federal 
Register  on  April  15. 1994.  at  59  FR 
16276.  are  corrected  to  read  as  follows: 

1  On  page  13276.  in  FR  Doc.  94- 

9230,  the  effective  date  of  the  Delegation 
of  Audiority  concerning  Limited  E)enial 
of  Participation  sanctions  (Docket  No. 
D-94-1057;  Fll-3701-D-OH  is  corrected 
frora  April  8. 1994  to  read  April  15. 
1994. 

2.  On  p^e  18276.  in  FR  Doc.  94- 

9233.  the  eRective  date  of  the  Delegation 
of  Procurement  Authority  [Docket  No. 
D-54-IC59;  FR-3697-43-011  is  corrected 
froai  April  12. 1994  to  read  April  15, 
1994. 

3.  On  page  18277,  in  FRDoc.  94- 
9235,  the  effective  date  of  the 
Amendment  of  Redelegations  of 
Authority  under  the  Fair  Housing  Act 
iDocket  No.  D-94-1058;  FR-3704-D- 
Cll  is  corrected  from  April  12. 1994  to 
r«ad  April  IS.  1994. 

4.  On  page  18277.  in  FRDoc.  94- 

9234,  the  effective  date  of  the 
Redelegation  of  Procuremert  Authority 
{Docket  No.  D-94-1059;  FR-3697-D- 
C21  is  corrected  from  April  12.  1994  to 
read  April  15. 1994. 

5.  On  page  18279.  in  FR  Doc.  94- 

923 1,  the  effective  date  of  the 
Re\  ocation  and  Redelegation  of 
Authority  for  the  Office  of  Public  and 
Indian  Housing  IDocket  No.  D-94-1055; 
FR-3696-D-01]  is  corrected  from  April 
12, 1994  to  read  April  15, 1994. 

6  On  page  18280.  in  FR  Doc.  94- 

9232,  the  effective  date  of  the 
Revocation  and  Redelegation  of 
Authority  for  the  OfSce  of  Community 
Plar.ning  and  Development  IDocket  No. 
D-94-1060;  FR-3674-D-01J  is  corrected 
from  .April  12, 1994  to  read  April  15, 
1994. 

r.  On  page  18282.  in  FR  Doc.  94- 
9238.  the  effective  date  of  the 
Revoca*^ion  and  Redelegation  of 
Authonty  for  the  Office  of  Housing 
(D.;<;ket  No.  D-94-1056;  FR-3668^0- 


02]  IS  corrected  froo;  April  8.  1994  to 
read  Apn!  15. 1094. 

Authority-  Section  "^{cl  Department  of 
Housing  arid  UrbrtQ  Oevelopmsnt  Act.  42. 
i;.S  C  3'i35(dJ 

Da-ed:  .\pri\  2%  t<J<)4. 
SaUy  IVarner  iVatls. 
Acting  Assistant  Genera'  Counsel  for 
Reguiatiom. 

(FR  Doc.  94-1  tW2  Filed  5-10-94.  8:45  anj| 
ei'wLiNG  CODE  ^^^<i~i2-4^ 


Office  of  Administration 
pocket  Ko.M-d4-3760] 

Notices  of  Submission  of  Proposed 
Information  Collections  to  0MB 

AGENCV:  Office  of  Administration.  HUD. 
ACTION:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
reviev/.  as  required  b^'  the  Paperwork 
Reduction  Act  Tlie  Department  is 
soliciting  public  comment  on  the 
subject  proposals. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to;  Joseph  F.  Lackey.  Jr.. 
OMB  Desk  Officer.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building;  Washington. 
DC  20503. 

FOR  RJRTMER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7ih  Street, 
Southwest,  Washington,  DC  20410. 
telephone  (202)  708-0050.  This  is  not  e 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  ONfB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below  to  OMB  for  review,  as 
required  by  the  Paper.vork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notices  list  the  follo'.Ning 
information:  {1)  The  title  of  the 


information  collection  propooal;  (2)  the 
office  of  the  agency  to  colirct  the 
information;  t3|  the  description  of  the 
need  for  the  information  and  its 
proposed  use,  (4)  the  agency  form 
num^>er.  if  applicable.  (5)  w-hat  members 
of  the  public  will  be  affected  bv  th*? 
proposal;  (6)  how  frequently 
information  submissions  vntU  be 
required,  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  en 
extension,  rein:>tatement,  or  revision  of 
an  information  collection  requiremc  at; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sectior  7idl 
of  the  DepartiTsent  of  Housing  and  Urban 
Developmer.t  Ac*.  42  U  S  C  '3S35{d). 

Dated:  April  20.  1-394. 
Joho  T.  Murphy. 

Director.  IRM  Policy  and  Martcgcmeat 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Nondiscrimination  Based 
on  Handicap  in  Federally  Assisted 
Programs  and  Activities  of  the 
Department  of  Housing  and  Urban 
Development  {FR-0770). 

Office:  Fair  Housing  and  Equal 
Opportunity. 

Description  of  the  Need  for  the 
Information  and  fts  Proposed  Use-  HUD 
adopts  procedures  and  policies  to  assure 
nondiscrimination  based  on  handicap  in 
programs  and  activities  receiving 
Federal  financial  assistance  from  the 
Department  of  Housing  and  Ufba:i 
Development.  This  rule  implemciils 
Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended. 

Form  Number:  None. 

Respondents:  Individuals  or 
households.  State  or  Local 
Governments,  businesses  or  other  for- 
profit.  Federal  Agencies  or  em.plo>tes, 
non-profit  institutions,  and  small 
businesses  or  organizations. 

Fequencjr  of  Submission:  On  occasion 

Reporting  Burden: 


Number  of 
respondents 


Ffequeicy 

of  re- 
sponses 


respOTse 


Bu'den 

tKhifS 


ra->s  t  o?'  Plan 


218.731 


1 


6.46 


1.413.470 
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Total  Estimated  Burden  Hours: 

:  J413,470. 

Status:  Extension,  no  changes. 

iConfacf:  Elizabeth  Ryan.  HUD.  (202) 
>(Q8-2333  and  Joseph  F.  Uckey.  Jr.. 
mAB,  (202)  395-7316. 

Oatod:  April  20,  1994. 


Notice  of  Submission  of  Proposed 
InfonnatioD  ColJoction  to  OMB 

Proposal:  Mandatory  Meals  Program 
in  Multifamily  and  Cooperative  Projects 
for  the  Elderly. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Housing  project  owners  may  require 
tenants  of  elderly  assisted  housing  to 
participate  in  and  pay  for  a  mandatory 


meals  program  as  a  condition  of 
occupancy  in  projects  equipped  with  a 
central  kitchen  and  dining  facilities. 

Form  Number:  None. 

Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit.  Federal  agencies  or  employees, 
and  non-profit  institutions. 

Frequency  of  Submission:  On 
occasion  and  recordkeeping. 

Reporting  Burden: 


information  CoiJection 
Wecofdkeeptng  


Number  of 
respondents 

400 
400 


FrequerKy 

of  re- 

spor^sa 


Hours  per 
response 


Burden 

hours 


3 
2 


1J200 
800 


Total  Estimated  Burden  Hours:  2,000. 

Status:  E.xtension. 

Oontact:  James  J.  Tahash,  HUD,  (202) 
708-3944  and  Joseph  F.  Lackey,  Jr., 
OMB,  (202)  395-7316. 

Dated:  April  20,  1994. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Service  Coordinators  In 
Sections  8,  202.  221,  and  236  Housing 
Pi  ejects. 


Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
reporting  requirement  will  enable  HUD 
to  evaluate  and  review  applications  on 
an  on-going  basis  for  the  Sections  8, 
202,  221,  and  236  housing  projects' 
approval  to  hire  Service  Coordinators. 
This  information  will  assist  the 
Department  in  monitoring  its 
responsibilities  to  assure  adherence  and 


compliance  to  statutory  and  regulatory 
requirement  of  the  program. 

Form  Number:  HUD-92453-B  and 
52670. 

Respondents:  Individuals  or 
households  and  non-profit  institutions. 

Frequency  of  Submission:  On 
occasion,  monthly,  annually,  and 
recordkeeping. 

Reporting  Burden: 


Numljer  of 
respofxJents 


Frequency 
of  re- 
sponse 


Hours  per 
response 


Burden 
hours 


Inlorrrwtfion  Collection 


27.500 


64 


421 


8.887 


total  Estimated  Burden  Hours:  8,887. 

Status:  Revision. 

fiontact:  Jerold  S.  Nachison.  HUD. 
(202)  708-3291  and  Joseph  F.  Lackey, 
Jr.,  OMB.  (202)395-7316. 

Dated:  March  28,  1994. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Pre-Foreclosure  Sale 
Demonstration  Program. 
Office:  Housing. 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Defaulting  mortgagors  with  stagnant  or 
declining  property  values  can  qualify  to 
sell  their  homes  at  current  fair  market 
value  to  third-party  buyers.  HUD  pays 
the  shortfall  between  sales  proceeds  and 
mortgage  indebtedness  to  the  mortgagee 
via  the  claims  process.  Mortgagor  avoids 
foreclosure;  HUD  saves  foreclosure, 
maintenance  and  marketing  costs. 


Form  Number:  HUD-90036,  90037. 
90038,  90039,  90041.  90042,  90042A. 
90044.  90045,  90046,  90047.  90048, 
90049, 90050.  90051,  90052  and  90054. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit 
and  non-profit  institutions. 

Frequency  of  Submission:  Monthly 
and  annually. 

Reporting  Burden: 


Number  of 
resporxJents 


Frequency 
of  re- 
sponse 


Hours  per 
response 


Information  Collection 


3.149 


Varies 


5.67 


Burden 
hours 

17,854 


'.  "otal  Estimated  Burden  Hours: 
17,854. 

Status:  Extension,  no  changes. 

Contact:  Gilbert  N.  Longo.  HUD.  (202) 
708-1719  and  Joseph  F.  Lackey.  Jr., 
OMB.  (202)  395-7316. 

Dated:  April  21, 1994. 


Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Prepayment  of  a  HUD- 
Insured  Mortgage  "by  an  Owner  of  Low- 
Income  Housing  (FR-2978). 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
rule  gives  regulatory  effect  to  legislative 


provisions  governing  prepayment  to 
HUD-Insured  mortgages.  These 
provisions  are  intended  to  preserve 
affordable  multifamily  housing  units  for 
lower-income  families  while  fairly 
compensating  the  owners  of  those  units 
and  providing  homeownership 
opportunities  for  project  residents. 
Form  Number:  HUD-960a  and  9609. 
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fipspcndents:  Non-profiting                          Frequency  of  Submission:  On 
institutions.                                                     occasion. 

Reporting  Burden: 

Number  of 
respondents      * 

''^T"'     .     Hour,  per      ^ 
sponse             ^^^P°"s« 

Burden 
hours 

Information  Collections 1  288 

1                   42.55 

54.762 

Total  Estimated  Burden  Hours: 
54,762. 

Status:  Reinstatement  with  changes. 

Contact:  Besty  Keeler.  HUD  (202) 
708-1142  and  Joseph  F.  Lackey,  Jr., 
OMB,  (202)  395-7316. 

Dated:  April  21. 1994. 


Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposed:  Sun'ey  of  New  Mobile 
Home  Placements. 

Office:  Policy  Development  and 
Research. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
survey  is  used  to  collect  data  on  the 
placement  of  new  mobile  homos.  The 
data  are  collected  from  mobile  home 


dealers.  The  principal  user,  HUD,  uses 
the  statistics  to  monitor  trends  in  this 
type  of  low-cost  housing,  to  formulate 
policy,  draft  legislation,  and  evaluate 
programs. 

Form  Number:  C-MH-9A  and  C-MH- 
9B. 

Respondents:  Businesses  or  other  for- 
profit  and  small  businesses  or 
organizations. 

Frequency  of  Submission:  Monthly. 

Reporting  Burden: 


Number  of 
respondents 


Freauency 
of  re- 
sponse 


Hours  per 
response 


Burden 
hours 


Survey 


4.000 


4,000 


Total  Estimated  Burden  Hours:  4.000. 

Status:  Extension,  no  changes. 

Contact:  Connie,  Casey,  HUD  (202) 
708-1060,  David  Fondelier.  Census, 
(301)  763-5731,  and  Joseph  F.  Lackey, 
Jr..  OMB,  (202)395-7316. 

Dated:  March  31.  1994. 


Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Single  Family  Default 
Monitoring  System. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
form  is  needed  for  reporting  default 
information  to  HUD.  The  data  is 
compiled  for  various  reports  used  to 
monitor  mortgagee's  default  and 


foreclosure  performance.  Additionally, 
HUD  uses  the  data  to  monitor  and 
evaluate  mortgagee's  servicing  practices 
and  to  measure  potential  risk  to  HUD's 
Insurance  Fund. 

Form  Number:  HUD-92068-A. 

Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit,  and  small  businesses  or 
organizations. 

Frequency  of  Submission:  Monthly. 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  re- 
sponse 


Hours  per     _      Burden 
response      ~       hours 


HUD-92068-A 


4.000 


12 


24.000 


Total  Estimated  Burden  Hours: 
24.000. 

Status:  Reinstatement  with  changes. 

Contact:  Leslie  Bromer,  HUD  (202) 
708-1719  and  Joseph  F.  Lackey.  Jr.. 
OMB.  (202)  395-7316. 

Dated:  March  31.  1994. 
|FR  Doc.  94-11324  Filed  d-10-94:  8:4.5  am] 

BILLING  CODE  421(M)1-M 


Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-94-3720;  FR-3617-N-02] 

Submission  of  Proposed  Information 
Collection  to  OMB,  Application 
Requirements  for  Indian  HOME 
Program 

agency:  Office  of  the  Assistant 
Secretary-  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 


soliciting  public  comment  on  the 

subject  proposal. 

DATES:  Comments  due  date:  May  23. 

1994. 

ADDRESSES:  Comments  should  refer  to 

the  proposal  by  name  and  should  be 

sent  to: 

loseph  F.  Lackey.  Jr.,  OMB  Desk  Officer. 
Office  of  Management  and  Budget.  New 
E.xecutive  Office  Building,  Washington.  DC 
20.503;  or. 

Joan  Campion.  Rules  Docket  Clerk, 
Department  of  Housing  and  Urban 
Development  (HUD).  451  7th  Street.  SW.. 
room  10270.  Washington.  DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development  (HUD).  451  7th 
Street.  SW..  room  4178.  Washington.  DC 
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20410,  telephone  number  (202)  708- 
0050.  This  is  not  a  toll-free  number. 
Copies  of  the  document  submitted  to 
0MB  may  be  obtained  from  Ms.  VVea\'er. 

SUPPLEMENTARY  INFORMATION:  This 
notice  informs  the  public  that  the 
Department  of  HUD  has  submitted  to 
OMB,  for  expedited  processing,  an 
information  collection  package  with 
respsct  to  the  information  required  for 
application  for  grant  fimding  for  the 
Indian  HOME  Program.  It  also  is 
requested  that  OMB  complete  its  review 
)y  May  23, 1994.  The  Department  has 
libmitfed  the  proposal  for  the 
'  ;oilection  of  information,  as  described 
> 'low,  to  OMB  for  review,  as  required 
I  f'  the  Paperwork  Reduction  Act  (44 
IJ.S.C.  chapter  35). 

(1)  Title  of  the  information  collection 
jjnoposo/;  Application  requirements  for 
I  rjdian  HOME  Program. 

(2)  Office  of  the  agency  to  collect  the 
i  I  fonnation:  Office  of  the  Assistant 

j;  Krretary  for  Public  and  Indian 
HDUsing. 

(3)  Description  of  the  need  for  the 
^formation  and  its  proposed  use:  The 
3ta  that  will  be  collected  are  required 

I ;  ■  the  HOME  Investment  Partnerships 
A  :t  and  supports  eligible  applicant's 


request  to  apply  for  grant  funding  under 
the  Indian  HOME  Program. 

(4)  Agency  form  numbers:  HUD- 
4121-1,  HUb-J122-I,  HUtMl23-4 
HUEM125-I.  HUD-4126-I. 

(5)  Members  of  the  public  who  will  be 
affected  by  the  proposal:  Indian  Tribes; 
Individuals  or  Households. 

(6)  How  frequently  information 
submissions  will  be  required:  One-time 
a  Fiscal  Year. 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response  and 
hours  of  response:  See  attached  chart 
with  a  total  of  5.325  burden  hours. 

(8)  Tvpe  of  request:  New. 

(9)  the  names  and  telephone  number 
of  an  agency  official  familiar  v\ith  the 
proposal:  Dominic  Nessi,  Director. 
Office  of  Native  American  Programs. 

Authority:  Pjblic  Law  101-625,  dated  11/ 
28/90. 

Dated:  April  6.  1994. 

Joseph  ShuldJncr. 

Assistant  Secretary  for  Public  ond  Indian 
Housing. 

Notice  of  Submission  of  Propo.sed 
Information  Collection  to  OMB 

Proposal:  Apphcation  Requirements 
for  Indian  HOME  Program. 


Office:  Office  of  Native  American 
Programs.  PIH. 

Description  of  the  Need  From  the 
Information  and  Its  Proposed  Use:  This 
information  collection  is  required  by  the 
HOME  Investment  Partnership  Act. 
Indian  Tribe,  including  Alaskan 
Indians,  Aleuts,  and  Eskimos,  and  any 
Alaskan  Native  Village  of  U.S.  (eligible 
applicants)  will  submit  an  application 
which  includes  HUD-approved  and 
OMB  forms,  certifications,  narrative  and 
supporting  documentation  that  are 
respon.sive  to  selection  criteria 
including  how  HOME  funds  will  be 
used.  The  information  provided  to  HUD 
will  be  reviewed  and  evaluated  against 
rating  criteria  for  possible  grant  hmding. 

Form  Numbers:  HUD-4121-I.  Indian 
HOME  Program  Grants  Comprehensive 
Approach,  HUD-4122-I.  bidian  HOME 
Program  Grants  Project  Summary.  HUD- 
4123-1.  Indian  HOME  Program  Grants, 
Cost  Summary,  HUD-1125-I.  Indian 
HOME  Program  Grants.  Lnplementation 
Schedule.  HUD-412&-I,  Indian  HOVfE 
Program  Grant  Certifications. 

Respondents:  Indian  Tribes. 

Reporting  Burden: 


Numt>er  of 
respondents 


Frequency 

of  re- 
sponses 


Hours  per 
response 


Burden 
hours 


f  f  plication  Requirements 


75 


1 


71  aver. 


5.325 


Total  Burden:  5,325. 
Status:  New  Collection. 
Contact:  Dominic  Nessi,  (202)  708- 
ltl5. 

)alpd;  April  6,  1994. 

Supporting  Statement  for  Information 
Collection— Notice  of  Fund- 
Availabiiily— Fi'  1994 — Indian 
Applicants  Under  the  Home  Program 

A.  Justification 

i.  This  information  collection  is 
n|qair«d  in  connection  with  the 
piiblication  in  the  Federal  Register  of  a 
Notice  of  Fund  Availability  (NOFA) 
which  announced  the  availability  of 
$12,750  million  for  the  HO.ME  Program 
for  Indian  tribes.  The  NOFA  is 
authorized  by  the  HOME  Investment 
Partnerships  Act  (Pub.  L.  101-625, 
dated  11/28/90).  The  HOME  Program 
pBovides  funds  to  Indian  tribes  to 
expand  the  supply  of  affordable  housing 
fo|-  very  low-income  and  low-income 
persons.  HUD  regulations  24  CFR  part 
92,  subpart  M  apply  specifically  to  the 
hidian  HOME  Program.  The  HOME  Act 
was  amended  10/28/92  by  the  Housing 


and  Community  Development  (HCDA) 
Act  of  1992  (Pub.  L.  102-550).  Some 
provisions  of  the  HCDA  1992  directly 
affect  the  enactment.  Copies  of  the  1994 
HOME  NOFA  and  applicable  HUD 
regulations  are  attached.  • 

The  information  collection 
requirements  imposed  by  the  NOFA  are 
as  follows: 

Section  III  (entirety) — Application 
requirements:  Standard  FoiTn-424, 
Form  HUD-4121.1.  Indian  HOME 
Program  Grants  Comprehensive 
Approach,  Form  HUD-4122.1,  Indian 
HOME  Program  Grants  Project 
Summary,  Form  HUD-4 123-1,  Indian 
HOME  Program  Grants,  Cost  Summary, 
Form  HUEMl  25-1,  Indian  HOME 
Program  Grants,  Implementation 
Schedule,  Form  HUD-4126-I,  Indian 
HOME  Program  Grant  Certifications, 
narrative  and  supporting  documentation 
that  are  responsive  to  the  selection 
criteria  including  a  description  of  how 
the  HOME  funds  will  be  used,  and  the 
various  kinds  of  information  that  are 
necessary  in  order  to  apply  the  selection 
criteria  and  rating  factors. 


2.  The  information  is  necessary  so 
that  the  applicants  can  apply  and 
compete  for  funding  opportunities 
under  this  NOFA.  The  information      . 
provided  by  the  applicants  will  be 
reviewed  by  HUD  and  evaluated  against 
rating  criteria  for  possible  funding.  The 
applicants  will  be  notified  of  their 
selecti  on/rejecti  on. 

3.  We  have  not  considered  the  use  of 
improved  technology  since  there  is  no 
other  way  to  obtain  the  information 
except  directly  from  the  entities. 

4.  There  M,-iIl  be  no  duplication  of 
information. 

5.  There  is  no  similar  information 
already  available  which  could  be  used 
or  modified  for  this  purpose. 

6.  We  attempted  to  minimize  the 
burden  on  the  applicants  by  developing 
an  application  which  limits  the  number 
of  pages  (not  to  exceed  five). 

7.  The  information  will  be  collected 
on  a  one-time  basis. 

8.  There  are  no  special  circumstances 
that  require  the  collection  to  be 
conducted  in  a  manner  which  is 
inconsistent  with  the  guidelines  in  5 
CFR  1320.6. 
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9.  There  has  been  no  outside 
consultation  on  this  information 
collection. 

10.  No  assurances  of  confidentiality  is 
provided. 

11.  No  sensitive  questions  are  asked. 


12.  We  do  not  estimate  that  there  will 
be  any  additional  cost  to  the  Federal 
Government.  The  applicants  will  be 
reviewed  in  accordance  with  HUD's 
existing  review  and  monitoring 
requirements.  Annual  cost  to  the 
respondent  is  estimated  to  be  minimal 


since  the  application  submission  may  be 
prepared  by  the  Indian  Housing 
Authorities. 

13.  We  estimate  that  the  information 
requirements  of  the  proposed  NOFA 
will  have  the  following  reporting 
burden: 


Section  of  NOFA  affected 


Number  of 
respond- 
ents 


No 
respdts. 
per  re- 
sponse 


Total  an- 
nual resps. 


Hours  per 
resps. 


Total  No. 
hrs. 


II.B.  (HUD-4121-1)  

lie.  {HUD-4122-l)  

lI.E.  (HUQ-4123-l)  

II.F.  (HUD-4125-l)  

Il.l.  {HUD-4126.1)  

Total  annual  burden 


75 
75 
75 
75 
75 


75 
75 
75 
75 
75 


17 
20 
15 
IS 
1 


1.275 
1,500 
1.125 
1,350 
75 


5,325 


14.  The  information  collection 
requirements  are  new. 

15.  The  collection  of  this  information 
will  not  be  published  for  statistical  use. 
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Application  for 

Indian  HOME  Program 

Grant 


U.S.  Department  of  Housing 
and  Urban  Development 

Office  of  Public  and  Indian  Housing 


Comprehensive  Approach 


.,  OMB  Approval  No  2S77-XXXX  (exp  XX.XX'XX) 

Public  reporting  burden  for  this  collection  of  intormation  is  estimated  to  average  1 7  hours^%onse,  including  t^e  time  tor  re.  ,e*.ng  ,nstruct.or,s  searchino  exislna 
Jll°^;."!r.^T,"':V'"'  TT"'?  T  '"•"  ""^''''  '"'  '°'^P'"'"^9  ^"^  '-^'^^pM^^on  0.  .ntormaton  Send  comment^  r4ard  ng^f bJr^n^^S 
and  S«tem,    jTr^ntL^!^m   °""'°^'^/,''°:-  '"^'"*"9  suggestions  forre^^^rden.  to  the  Reports  Managemert  Ottice,  Ottice  of  Inlorr^.a.onlo^ 

Hrojecl  (^577-XXXX).  Washington.  D  C  20503    Do  not  'iend  this  compiet^t#n*(o  either  ot  the  above  addressees ■ 

General  in9tructiO|»:AII  applicants  tor  funds  from  the  Indian  HOME  Progra!?lmust  submit  this  form  accompanied  by  Standard  Fo.m  424  (orm  HUD  4122  I  (Pro«cf 
LT™nr.m  ,^:^'^    *^'f  "'"'"!2"' '°""  HUD-412^1  (imptementation  Schedule),  form  HUD-288^Appliint  Rec,p,er°Discto.u°a^S  Re^^rt^^ 


1    Name  cl  Applicant 


3.  Named  Pioieci 


2.  AppiicaliorvGrant  Nj-rper  tTo  ce  ass  area  D)  hlD  tpon  suOn-rssiO'.) 


4.  Q  Original  (cneck  tit-e  •!  iris 
the  ftrsi  submrssion  lo  Hul 


□  AmenOmeni  (ctiecx  le'e  1 
suBmiiiea  alter  g'an  awarp) 


Dau 


Ca:e 


Component  that  aadresses  the  Comprehensive  Approach  for  Expanding  the  Supply  oi  Affordable  Housina 


5.  Comprehensive  Approach. 

^llltf^lt  T"*'^"  u^wl^®  1°^  '^""^^ '°  V'^'^'^  ^  Comprehensive  Housing  AffordaWy  Strat'egy  {CHA"sj%'Tnba"  iTous^n^'piarra  ho^ 
for  expanding  the  supply  of  affordable  housing  for  members  of  the  Indian  tribe.  fm  i-a^n 


Previous  Edition  Obsolete 


formHUD-4121-l(11/29"}3) 
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Application  for 

Indian  HOME  Program 

Grant 

Project  Summary 


U.S.  Department  of  Housing 
and  Urban  Dovelopment 

0"'C9  0?  Putiic  a.id  Indian  Housing 


PviW.c  reporting  burden  for  Ihc  cx)"ect!oi  o'  if'orrralon •$ esC^ace^  (o  average  20  hoo'S pe»  response  iijlk/dm  C^ome kx  fevmiwg  <rs!n.c«ons.  secTCTvigeiosting 
Oaia  sources,  gatherng  an)  maintaurung  the  (tela  re«ded.  a^d  co-'ipid^ig  and  reviovirng  Pie  oo)jge<f^t  Lti><Miliiiii  SerxJ  cc^nwnS  raga.'Oing  p\s  txjraan  esSmale 
or  any  offter  aspect  of  Oiis  co«*::tiof^  o'  intofmasoo.  tnckiU'r'q  s-999sao»<s  (or  reOucvig  (his  bJ^§U"irt^lReports  Management  0»&»r.  0«<c8  o^  intornaSon  Po<oes 
a.vJS^lBTis.U  S  DepartrrierU  of  Housing  and 'Jftan  Oe. »op--i«nt.  vVasN.->gton,  D  C  204 lO-ifcjJ*  to  the  0»fic»  of  Management  and  8ijd99^.p3pefv*o(1(fte<liiCtion 
P-otect  (2577-)00(X).  Wasnmgton.  C  C  2t)503    Do rw  send  ITiS  ccr?pieOd  lonn  to ertier  ot  B^above  addressees 


M3  Aop'oval  No  25'''.<xXK(e<r  KKXK.'XX) 


N»«>:  llBnislHfOog«>4onBvslb'msnotj«oeihesa>neas»o'-"MUO-4t2»4 

1,  fvi^e  o>  AMoca.'^i 

Z  Apo-cai-oaGfapi  Nur^ce'  (To  oe  aj>.g<^^  c/  -•  j3  '-py^  s-c-'^.ii.ont 

1  »«*-«  oi  Ptotea 

4.Q  O'lg-nai  (ciecx  tniie  .i  m,s  .i 
me  <risi  suOTOsson  >o  MoO- 

Oa;j 

□  AmenOmem  (c»iea<  ne'e  n 

0*^ 

6   Summary  0«sci1pttonot  Project.  Component  that  addresses  S»«  Sw'^-'^ary  Oescrtpoon  of  the  proposed  project  threshotd 


P-^'Ous  Ediloo  Otssoiete 


(orm  MUO-4122-4  (»at4/93> 


Application  for 
Indian  HOME  Program 
Grant  {IHPG} 
Cost  Summary 
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U.S.  Department  of  Housing 
and  Urban  Development 

Office  of  Public  and  Indian  Housing 


OMB  Appfoval  No  2577  wax  (exp  ) 


Public  reporting  burden  tor  mrs  collection  ot  ,nforrr,aaon  is  estimated  to  average  15  hours  per  response  nclu 
data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  revw^tma  t^e  collection  of 
Of  any  other  aspect  ot  this  conecBon  ot  intormation,  including  suggestions  tor  reducing  mis  burde^^l 

and  Systerris,  US  Department  ot  Housing  and  Urban  Development  Washinoton  DC  ?i^iwift?fe\r,^i>K=rw.~,-,.i.  .  r, 

Pro.eC(25XX-XXX)()  Washington,  D  C.  20503    Done,  se^th.s  SeS^  r^^^g^d^^^^^"''"^'""'^  ^"^'-  ^"^™'°'^  "^"'^°^ 

t.    Kam*  ol  Appiiur.1 


time  fof  r©viewir>g  instrucoons,  searching  existing 

Send  comments  regarding  this  burden  estimate 

Ofticer,  Office  ol  Information  Policies 


I  2    AwiiC»!cr.  Gam  N„mt»,  I'c  tw  tu^jiaa  tf  M  JO] 


13.  Q  Original 

CnecK here n  l-si 


4.  Project  Name Pro)»et  Typ«  ,See  insir.A;;!ons  on  baa) 


D  Revision 

ChecK  ne'e  i*  submned 
with  Inpiemeniaiion  ScfieOu^e 
as  pa'^  0*  p'e-awaT3  feqg^e'r.e'^'; 


□  Amendmenl 

Cnec«  he'e  il  sub-^med 
a'er  ►".uD  approva  ot  g-ani 


Oeie 


Program  Funds  (  r  ihoosar^os  01  $  ) 


IHPO 


Olhw 


Enier  amouni         i       Enif  other 
recoesiea  ,       scuic*  amount 


Enter  KXirce  ol  otne'  lur.os 


G.  Administration  Total.  Enter  amount  ot  lndiar>  HOME! 
Program  funds  to  be  used  tor  administraton  *  '$ 


ty  Sub  Total.  Enter  totals  of  columns  b.  and  ( 


3 


Bl  Grand  Total.  Enter  sum  of  columns  b  and  c 


The  total  cannot  exceed  15%  ct  the  total  Indian  HOME  Progratr,  funds  'cqjtsted. 


'Tevious  Edition  Obsolete 


form  HUD-4123-l  (12'14'93) 
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Oermidooi  for  Selected  Items  ifl  form  HL:T>-il234 
(Jem  4,  Ptojeci  NamcPiPjec:  Type 


Eiitei  projecl  reime  and  die  naJTW  of  one  ol"  <h«  f  ;4iywmg  four  fjviiasVjK 
HOMEPrognun  project  types:  AcquL>iaoa  RehaNli'JJtwnJJ^^  1'^'^ 
Cuoumction.  Tearv-bascd  Rental  As.S!3tjnce  VJ^^* 


^\ 


C'Sfo-js  EdMon  Obsolete 


ioTT  ffjo-t^n-*  (iZria-^Sk 
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Application  for 

Indian  HOME  Program 

Grant 

Certifications 


U.S.  Department  of  Housing 
and  Urban  Developnuent 

Oftice  ot  Public  and  Indian  Housing 


OMB  Appfoval  No  2577- XXXX  (exp  XX/XX/XX) 


Public  leporung  burden  tor  Bits  cdtecoon  ot  Infomatioo  is  esOmated  to  averagel  hour  per  response  induding  ttja  time  fof  reviewing  insmjctions,  searching  existing  dala 
sources  gathering  and  maintaining  (he  data  needed,  arid  completing  and  reviewing  (he  collecton  of  inforriuinff^Send  comments  regarding  (his  burden  esttmate  or  any 
other  aspect  o)  this  co'lecoon  of  mtormation  rndudirig  sugg*iSt)ons  for  reducing  this  burden,  to  the  ReporWi/lrtfl^e^ent  Officer ,  Office  ot  Information  Policies  and  Systems. 
U  S  Department  of  Housing  and  Urban  Development,  Washington,  DC  204 10-3600  and  tottg^jHleekj  »^g)Begement  and  Budget,  Paperwork  ReducOon  Project  (2577- 
XXXX),  Was^.ir.gt3ii,  D  C  20503    Do  not  send  this  completed  form  to  either  of  the  nhn'l^mfrrfhi^ffi 

General  Instructions:  All  applicants  shall  submit  this  term  as  part  o1  the  appl^tion. 

The  certifying  representative  of  the  grantee  shall  sign  and  date  the  certifications  below.  ~~" 

Tbe  applicant  hereby  certifies  and  assures  that  it  will  comply  with  the  regulations,  guidelines,  and  requirements  with  respect  to  the 
acceptance  and  use  of  Federal  funds  for  this  Federally-assisted  program  Also,  the  applicant  gives  assurances  and  certifies  with 
respect  to  the  grant  that: 


A.  It  possesses  the  legal  authority  to  apply  for  the  grant  and 

execute  the  proposed  program. 

B.  The  governing  body  has  duly  authorized  the  filing  of  the 
application,  including  all  understandings  and  assurances 
contained  in  the  application  and  has  directed  and  authorized 
the  person  identified  as  the  official  representative  of  the 
applicant  to  act  in  connection  with  the  application  and  to 
provide  such  additional  information  as  may  be  required 

C.  The  chief  executive  officer  or  other  official  of  the  applicant 
approved  by  HUD; 

1 .  Consents  to  assume  the  status  of  a  responsible  Federal 
official  under  the  National  Environmental  Policy  Act  of 
1969  when  the  provisions  of  the  Act  apply  to  the 
applicant's  proposed  program  under  24  CFR  Part  58, 
instead  of  Part  50:  and 

2.  Is  authorized  and  consents  on  behalf  of  the  applicant  and 
him'her  self  to  accept  the  jurisdiction  of  the  Federal  courts 
for  the  purpose  of  enforcement  of  his'her  responsibilities 
as  such  an  official. 

Note:  Applicants  lor  whom  HUD  has  approved  a  claim  of 
Incapacity  to  accept  the  responsibilities  of  the  Federal  goverrv 
ment  for  purposes  of  complying  with  the  environmental  review 
requirements  of  24  CFR  Part  58  need  not  include  the  provision  of 
paragraph  C,  above  in  their  assurance. 

D.  It  will  comply  with  the  HUD  general  administration  require- 
ments in  24  CFR  Part  85. 


E.  It  will  use  HOME  funds  in  compliance  with  all  the  require- 
ments of  24  CFR  part  92,  the  HOME  investment  partner- 
ships program  interim  rule. 

F.  It  will  comply  with  the  requirements  of  Title  II  of  Public  Law 
90-284  (25  use  1301  )  (the  Indian  Civil  Rights  Act). 

G.  It  will  comply  with  the  Indian  preference  provisions  required 
in  24  CFR  92  631  and  92.632. 

H.  It  will  establish  written  safeguards  to  prevent  employees 
from  using  positions  funded  under  the  Indian  HOME  Grant 
Program  for  a  purpose  that  is,  or  gives  the  appearance  of 
being,  nrotivated  by  private  gain  for  themselves,  their  close 
family  or  tiusiness  associates.  Nothing  in  this  certification 
should  be  construed  as  to  limit  employees  from  benefiting 
from  program  activities  for  which  they  would  otherwise  be 
eligible. 

I.  It  will  give  HUD  and  the  Comptroller  General  access  and 
right  to  examine  all  books,  records,  papers,  or  documents 
related  to  the  grant  for  a  period  of  not  less  than  three  years 
after  program  completion  or  until  resolution  of  any  final  audit 
findings. 

J.  It  will  provide  the  drug-free  workplace  required  by  24  CFR 
part  24.  subpart  F  and  appendw  C.  > 

K,  Neither  the  applicant  nor  its  principals  are  presently  ex- 
cluded from  participation  in  any  HUD  programs,  as  required 
by  24  CFR  part  24,  appendix  A. 

L.  It  will  comply  with  the  acquisition  and  rek)cation  require- 
ments of  the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970,  as  amended, 
implementing  regulations  at  49  CFR  part  24  and  the  require- 
ments of  section  92  634. 


Signature 


Nane  (Type  or  print] 


,  Tioe 


I  Date 


Previous  Edition  Obsolete 


form  HUD-4126-l  |3.23/94f 
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Pocket  No.  N-«4-3565;  FR-3400-N-02] 

Announcement  of  Funding  Awards  for 
Fiscal  Year  1993  Indian  Applicants 
Under  the  HOME  Program 

aG£»JCV:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Hci^sing,  KUD. 

ACtJOfJ:  AnnounceiTient  of  funding 
avvfijds. 

SUMMARY:  In  accordance  with  section 
t02[aK4>(C)  of  the  Department  of 
Housing  and  Urban  Envelopment 
Refarm  Act  of  1989.  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  1993  Indian  Applicants 
under  the  HOME  Program.  The  purpose 
of  this  document  is  to  announce  the 
names  and  addresses  of  the  award 
winners  and  the  amount  of  the  awards 
to  ba  used  to  expand  the  supply  of 
affordable  housing. 
FOfl  FURTHER  INFORMATIOH  CONTACT: 
Dominic  ^4e&si.  Director.  OfTice  of 
Native  American  Programs.  U.S. 
Department  of  Housing  and  Urban 
Development,  room  4140.  451  Seventh 
Street.  SVV..  Washington.  CK:  20410. 
telephone  (202)  708-1015. 

To  provide  service  for  persons  who 
are  hearing-  or  speech-impaired,  this 
number  may  be  reached  via  TDD  by 
dialing  the  Federal  Information  Relay 
Service  on  l-«00-e77-TM)Y.  1-800- 
877-6339.  or  202-70ft-9300.  (Telephone 
numbers,  other  than  "800"  TDD 
numbers,  are  not  toll  free.) 
SUPPI^MENTARV  INFORMATION:  The 
HOME  investment  Partnerships  Act 
(title  n  of  the  Crmnston-Gonzalez 
National  Affordable  Housing  Act)  was 
signed  into  law  on  November  28. 1990 
(Pub.  L.  101-625).  The  HOME  Act 
creates  the  HOME  Investment 
Partnerships  (or  HOME)  Program  that 
provides  funds  to  Indian  tribes  to 
expand  the  supply  of  affordable  housing 
for  very  low-income  and  low-income 
persons.  Regulations  for  the  HOME 
Investment  Partnerships  Program  are 
codified  at  24  CFR  part  92.  The 
requirements  of  24  CFR  part  92,  subpart 
M  (§§92.600-92.652)  apply  specifically 
to  the  Indian  HOME  program. 

On  February  23. 1993,  HUD  published 
a  Notice  of  Funding  AvailabiUty 
announcing  the  availability  of  $10 
million  in  FY  1993  funds  for  Indian 
Applicants  under  the  HOME  program 
(58  FR  11102).  The  Department 
reviewed,  evaluated  and  scored  the 
applications  received  based  on  the 
criteria  in  the  NOFAs.  As  a  result,  HUD 
has  funded  the  applications  announced 
below,  and  in  accordance  with  section 
102(3)(4)(C)  of  the  Department  of 
}  lousing  and  Urban  Development 


Reform  Act  of  1989  (Pub.  L.  101-235, 
approved  December  15. 1989).  the 
Department  is  publishing  details 
concerning  the  recipients  of  funding 
awards,  as  follows: 

List  of  Awardees  for  Grant  Assistance 
under  the  FY  93  Indian  HOME  Program 
Funding  Competition,  by  Name, 
Address,  and  Grant  Amount 

1.  Mar.ley  Village  Council,  President: 

Elizabeth  M.  Woods.  P.O.  Box  23, 
Manley  Hot  Springs.  Alaska  99756.  Grant 
amount:  $270,108. 

2.  Evansville  Traditional  Council,  Chief: 

Rhoda  Musser.  P.O.  Box  25.  Settles. 
Alaska  99726.  Grant  amount:  $324,670 

3.  Eastern  Band  of  Cherokee  Indians. 

Jonathan  Taylor,  Principal  Chief.  P.O. 
Box  455.  Cherokee.  North  Carolina 
28719.  (704J  497-4771.  Grant  amount: 
Sl.512,561.        r 

4.  Forest  County  Potawatomi  Community,  A! 

Milham.  Chairman.  P.O.  Box  340. 
Crandon.  Wisconsin  54520.  (715)  478- 
2903.  Grant  amount:  S183.000. 

5.  Mississippi  Band  of  Choctaw  Indians. 

Phillip  Martin.  Chairman.  P.O.  Box  6010. 
Philadelphia.  Mississippi  39350.  (601) 
656-5251.  Grant  amount:  $772,504. 

6.  White  Earth  Reservation  Tribal  Council. 

Danell  Wadena.  Chairman.  P.O.  Box  418. 
White  Earth.  MinnesoU  56591.  (218) 
983-3285.  Grant  amount:  $689,748. 

7.  Pasqua  Yaqui  Indian  Tribe.  Tribal 

Chairperson:  Albert  Garcia.  7474  South 
Camico  Deoste,  Tuscan.  AZ  85746.  Grant 
amount:  $1,700,000. 

8.  Navajo  Indian  Tribe.  Tribal  Chairjjerson: 

Peterson  Zah.  P.O.  Box  1896.  Window 
Rock.  AZ  86515.  Grant  Amount: 
$2,017,787. 

9.  Blackfeef  Tribe.  Indian  Reservation. 

Montana.  Tribal  Chairperson:  Honorable 
Earl  Old  Person.  P.O.  Box  650. 
BroH-ning,  Montana  59417.  Total  amount 
of  g.'ant  awarded;  PR  »1— §808.874;  PR 
#2—608.884.  PR  »3— 911.864;  Total 
$2,529,622. 
Dated:  April  28. 1994. 
Joseph  Shuldiner, 

Assistant  Secretary  for  PubUc  and  Indian 
Housing. 

(FR  Doc.  94-11330  Filed  5-10-94;  8:45  am] 

BILUNO  CODE  4;iO-33-i> 


Office  of  Native  American  Programs 
[Docket  No.  tX-94-1063;  FR-3708-D-01] 

Redelegation  of  Authority  for  Indian 
Programs 

agency:  Office  of  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  redelegation  of 
authority. 

SUMMARY:  In  this  notice  of  redelegation 
of  authority,  the  Director  of  the  OfGce  of 
Native  American  Programs  is 
redelegating  to  Field  Office  of  Native 


American  Programs  (FO\'AP) 
Administrators  all  power  and  authority, 
subject  to  certain  speafied  exceptions, 
within  their  respective  jurisdictions  for 
The  management,  development  and 
acquisition  of  pubuc  housing  for  Indian 
families,  including  the  modernization  of 
existing  public  housing  projects  for 
Indian  families;  the  development  and 
acquisition  of  public  housing  under  the 
Mutual  Help  HomeoviTiership 
Opportunity  Program;  the  HOME 
Investment  Partne.-ships  Program;  and 
the  Indian  Community  Development 
Block  Grant  (CDBC)  Program. 

EFFECTIVE  DATE:  April  15.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dominic  A.  Nessi.  Director,  Office  of 
Native  American  Programs,  Office  of 
Public  and  Indian  Housing.  Department 
of  Housing  and  Urban  Development, 
room  4140,  461  7th  Street.  SW.. 
telephone  (202)  708-1015.  (This  is  not 
a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  on 
March  1. 1994,  at  59  FR  9764,  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  redelegated  all  power 
and  authority  previously  redelegated  to 
HUD  Regional  Administrators  with 
respect  to  Indian  and  Alaska  Native 
programs,  as  well  as  any  further 
redelegation  of  that  authority,  to  the 
Director,  the  Deputy  Director  for 
Headquarters  Operation,  and  the  Deputy 
Director  for  Field  Operations,  Office  of 
Native  American  Programs,  subject  to 
certain  exceptions.  In  this  notice,  the 
Director  of  the  Office  of  Native 
American  Programs  is  redelegating  to 
Field  Office  of  Native  American 
Programs  (FONAP)  Administrators  all 
power  and  authority,  subject  to  certain 
specified  exceptions,  within  their 
respective  jurisdictions  for:  The 
maiiagement.  development  and 
acquisition  of  public  housing  for  Indian 
famiUes.  including  the  modernization  of 
existing  public  housing  projects  for 
Indian  families,  pursuant  to  the  United 
States  Housing  Act  of  1937  (42  U.S.C 
1437  et  seq.];  the  development  and 
acquisition  of  public  housing  imder  the 
Mutual  Help  Homeownership 
Opportunity  Program  under  section  202 
of  the  United  States  Housing  Act  of 
1937  (42  U.S.C  1437bb).  the  HOME 
Investment  Partnerships  (HOME) 
Program  for  Indian  tribes  under  Title  II 
of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act  (42  U.S.C. 
12701  et  seq):  and  the  Indian 
Community  Development  Block  Grant 
(CDBG)  Program  under  Title  I  of  the 
Housing  and  Community  Development 
Act  of  1974  (42  U.S.C.  5301). 
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Accordingly,  the  Director  of  the  Office 
of  Native  American  Programs 
redelegates  as  follows: 

Section  A.  Authority  Redelegated 

Each  Field  Office  of  Native  American 
Programs  (FONAP)  Administrator  is 
authorized  by  the  Director  of  the  Office 
of  Native  American  Programs  to  exercise 
all  power  and  authority,  within  their 
respective  jurisdictions,  required  to 
administer  the  following  programs,  for 
Indian  families: 

(1)  The  management,  development 
and  acquisition  of  public  housing  for 
Indian  families,  including  the 
modernization  of  existing  public 
housing  projects  for  Indian  families, 
pursuant  to  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437  et  seq.); 

(2)  The  development  and  acquisition 
of  housing  under  the  Mutual  Help 
Homeownership  Opportunity  Program 
under  Title  II  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437bb); 

(3)  The  HOME  Investment 
Partnerships  (HOME)  Program  for 
Indian  tribes  under  Title  II  of  the 
Cranston  Gonzalez  National  Affordable 
Housing  Act  (42  U.S.C.  12701  et  seq.]; 
and 

(4)  The  Indian  Community 
Development  Block  Grant  (CDBG) 
Program  under  Title  I  of  the  Housing 
and  Community  Development  Act  of 
1974  (42  U.S.C.  5301). 

Section  B.  Authority  Excepted 

The  authority  delegated  under  section 
A  does  not  include  the  power  to  sue  and 
be  sued  or  to  issue  or  waiver  rules  and 
statutes. 

(1)  With  respect  to  section  A, 
paragraphs  (1)  and  (2)  above,  the 
authority  redelegated  does  not  include 
the  authority  to: 

(a)  Assign  operating  funds  to  the 
FONAPs  for  subassignment  to  the 
Indian  housing  Authorities  (IHAs); 

(b)  Allocate  or  reallocate  funds 
pursuant  to  section  213  of  the  Housing 
and  Community  Development  Act  of 
1974; 

(c)  Issue  a  notice  of  default  under 
Article  V,  Low-rent  Housing  Annual 
Contributions  Contract  (ACC)  or  Article 
XIII,  Mutual  Help  Housing  ACC;  and 

(d)  Respond  to  an  appeal  by  an  IHA 
regarding  a  determination  of  high  risk  in 
a  case  which  involves  actions  related  to 
a  determination  of  ineligibility  for 
funding. 

(2)  With  respect  to  section  A, 
paragraph  (3)  above,  the  authority 
redelegated  does  not  include  the 
authority  to: 

(a)  effect  remedies  for  noncompliance 
requiring  notice  and  an  opportunity  for 
an  administrative  hearing; 


(b)  Provide  for  distribution  of 
amounts  under  section  217(a)(2)  of  the 
National  Affordable  Housing  Act  (42 
U.S.C.  12747(a)(2)); 

(c)  Make  determinations  of  the 
eligibility  of  Indian  Tribes  and  Alaska 
Native  Villages  to  participate  in  the 
HOME  for  Indians  Program  except  that 
those  officials  designated  in  Section  A 
may  make  those  determinations  of 
eligibility  that  can  be  made  from  lists 
provided  to  them  each  fiscal  year  by  the 
Assistant  Secretary  for  Pubfic  and 
Indian  Housing;  and 

(d)  Determine  that  an  applicant  lacks 
the  legal  capacity  to  assume  or  carry  out 
environmental  review  responsibilities 
pursuant  to  section  288  of  the  Cranston- 
Gonzalez  National  AHordable  Housing 
Act  (42  U.S.C.  12838). 

(3)  With  respect  to  section  A, 
paragraph  (4)  above,  the  authority 
redelegated  does  not  include  the 
authority  to: 

(a)  Effect  remedies  for  noncompliance 
requiring  notice  and  an  opportunity  for 
an  administrative  hearing; 

(b)  Grant  waivers  of  the  general  terms 
and  conditions  of  the  community 
development  block  grant  agreement; 

(c)  Determine  that  an  applicant  lacks 
the  legal  capacity  to  assume  or  carry  out 
environmental  review  responsibilities 
pursuant  to  section  104(g)  of  the 
Housing  and  community  development 
Act  of  1974  (42  U.S.C.  5304);  and 

(d)  Make  determinations  of  the 
eligibility  of  Indian  Tribes  and  Alaska 
Native  Villages  (as  defined  in  24  CFR 
571. 3(o))  to  participate  in  the  Indian 
CDBG  Program  except  that  those 
officials  designated  in  section  A  may 
make  those  determinations  of  eligibility 
that  can  be  made  from  lists  provided  to 
them  each  fiscal  year  by  the  Assistant 
Secretary  for  Public  and  Indian 
Housing. 

Section  C.  Authority  To  Rcdelegate 

FONAP  Administrators  may 
redelegate  the  power  and  authority 
redelegated  herein  under  section  A. 

Authority:  the  United  States  Housing  Act 
of  1937  (42  U.S.C.  1437  et  seq);  HOME 
Investment  Partnerships  Act  (42  U.S.C.  12701 
et  seq.);  Title  I,  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C.  5301); 
and  section  7(d).  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 

Dated.  April  8.  1994. 

Elaine  M.  Dudley, 

Deputy  Director  for  Headquarters  Operations, 
ONAP. 

[FR  Doc.  94-11323  Filed  5-10-94;  8:45  am) 

BILLING  CODE  4210-A3-M 


Office  of  Public  and  Indian  Housing 

[Docket  No.  D-94-1062;  FR-3663-E)-0ll 

Order  of  Succession,  Acting  Assistant 
Secretary  for  Public  and  Indian 
Housing 

agency:  Office  of  Public  and  fridian 

Housing.  HUD. 

ACTION:  Order  of  succession. 

SUMMARY:  The  Assistant  Secretary  for 
Public  and  Indian  Housing  for  the 
Department  of  Housing  and  Urban 
Development  is  issuing  this  Order  of 
Succession  of  officials  authorized  to 
serve  as  Acting  Assistant  Secretary  for 
Public  and  Indian  Housing  when,  by 
reason  of  absence,  disability  or  vacancy 
in  office,  the  Assistant  Secretary  is  not 
available  to  exercise  the  powers  or 
perform  the  duties  of  the  Office. 
EFFECTIVE  DATE:  April  15,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman,  Office  of  Pubhc 
and  Indian  Housing,  Department  of 
Housing  and  Urban  Development,  room 
4244,  451  7th  Street,  SW.,  Washington. 
DC  20410,  (202)  708-0846.  (This  is  not 
a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  PubUc  and 
Indian  Housing  for  the  Department  of 
Housing  and  Urban  Development  is 
issuing  this  Order  of  Succession  of 
officials  authorized  to  serve  as  Acting 
Assistant  Secretary  for  Public  and 
Indian  Housing  when,  by  reason  of 
absence,  disability,  or  vacancy  in  office, 
the  Assistant  Secretary  is  not  available 
to  exercise  the  powers  or  perform  the 
duties  of  the  Office.  The  authorization 
to  act  under  this  Order  is  subject  to  the 
120-day  limitation  of  the  Vacancies  Act, 
5  U.S.C.  3348,  whereby  a  vacancy 
caused  by  death  or  resignation  of  an 
appointee,  whose  appointment  is  vested 
in  the  President  by  and  with  the  advice 
and  consent  of  the  Senate,  may  be  filled 
temporarily  for  not  more  than  120  days. 
Accordingly,  the  Assistant  Secretary 
for  Public  and  Indian  Housing 
designates  the  following  order  of 
succession: 

Section  A.  Order  of  Succession 

During  any  period  when,  by  reason  of 
absence,  disability,  or  vacancy  in  office, 
the  Assistant  Secretary  for  Public  and 
Indian  Housing  is  not  available  to 
exercise  the  powers  or  perform  the 
duties  of  the  Office  of  the  Assistant 
Secretary,  the  following  are  hereby 
designated  to  serve  as  Acting  Assistant 
Secretary  for  Public  and  Indian 
Housing: 

(1)  General  Deputy  Assistant 
Secretary  for  Public  and  Indian 
Housing. 
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(2)  Deputy  Assistant  Secretary  for  the 
Office  of  Distressed  and  Troubled 
Housing. 

(3)  Director,  Office  of  Construction. 
Rehabilitation  and  Maintenance. 

(4)  Director,  Office  of  Assisted 
Housing. 

(5)  Director,  Office  of  Native 
-American  Programs. 

(6)  Director,  Office  of  Management 
and  Pohcy. 

(7)  Comptroller,  Office  of  Public  and 
Indian  Housing  Comptroller. 

(8)  Director,  Office  of  Resident 
Initiatives. 

(y)  Director,  Rental  Assistance 
Division. 

These  officials  shall  serve  as  Acting 
.Assistant  Secretary  for  Public  and 
Ind.idn  Housing  under  this  order  of 
succt^ssion  in  the  order  specified  herein 
and  no  official  shall  serve  unless  all  the 
olhor  officials,  whose  position  titles 
precede  his/hers  in  this  order,  are 
uaable  to  act  by  reason  of  absence, 
dlipability,  or  vacancy  in  office.  If  all  the 
officials  designated  in  this  order  of 
succession  are  unable  to  serve  as  Acting 
Assistant  Secretary  for  Public  and 
Indian  Housing  by  reason  of  absence, 
disability  or  vacancy  in  office,  officials 
designated  to  serve  as  acting  officials  for 
these  designated  officials  (designees) 
will  serve  in  the  same  order  of 
succession  as  their  principals. 

Authorization  to  serve  as  Acting 
Assistant  Secretary  for  Public  and 
Irtdian  Housing  shall  not  exceed  120 
days  pursuant  to  the  Vacancies  Act,  5 
use.  3348. 

Section  B.  Revocation  of  Order  of 
Succession 

The  Order  of  Succession  published  in 
the  Federal  Register  on  April  2.  1990  at 
55  FR  12291  is  hereby  revoked. 

.Authority:  Sec.  7(d)  of  the  Department  of 
HUD  Act.  42  U.S.C  3535(d). 

Dated:  April  15.  1994. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

IFR  Doc.  94-11322  Filed  5-10-94;  8:45  am] 
BILLING  CODE  4210-33-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-660-04-41 20-02] 

Infonmation  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwortc 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
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submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  Clearance  Officer  at  the  phone 
number  listed  below  and  or  by  writing 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Projects  (1004- 
34),  Washington,  DC  20503. 

Tit/e; Coal  Management,  43  CFR 
Group  3400. 

OMB  Approval  Number:  1004-0073. 

Abstract:  The  Federal  Coal 
Management  Program  regulations  are 
located  at  43  CFR  Group  3400  and 
require  applicants,  lessees,  licensees, 
and/or  operators  involved  in  operations 
for  the  discovery,  testing,  development, 
mining  or  processing  of  Federal  coal  to 
submit  information  to  the  Bureau  of 
Land  Manage.ment.  The  information 
required  is  needed  to  allow  the 
authorized  officer,  on  behalf  of  the 
Federal  Government,  to:  gather  data 
relevant  to  the  extent  and  qualities  of 
the  public  coal  resource  and  to  the 
environmental  impacts  of  coal  leasing 
and  development;  manage  the  leasing 
and  development  of  coal  in  tlie  public 
interest;  determine  the  qualifications  of 
prospective  lessees  and  licensees  to 
mine;  properly  administer  the  statutes 
applicable  to  coal  mining,  production, 
resource  recovery  and  protection, 
operations,  and  exploration  on  Federal 
leases  and  licenses;  ensure  that  lessees 
comply  with  applicable  statutes, 
regulations,  and  policies;  and  ensure 
that  accurate  records  are  kept  of  all 
Federal  coal  produced. 

No  revisions  to  the  regulations  are 
being  proposed  at  this  time.  Information 
requirements  are  located  in  several 
sections  of  the  regulations.  All 
requirements  are  consistent  with  the 
Secretary  of  the  Interior's  authority  to: 
Manage  federally  owned  coal  through 
leasing  or  exchange;  oversee 
exploration,  development,  production, 
resource  recovery  and  protection, 
diligent  development,  continued 
operation,  preparation,  handling,  and 
certain  abandonment  operations  on 
Federal  coal  lands;  and  require  that  coal 
mining  operations  are  conducted  in  an 
environmentally  sound  manner.  In 
many  cases,  a  specific  form  is  not 
required  to  collect  information  as  that 
information  is  generated  as  part  of 
routine  industry  practice.  In  these  cases, 
information  requirements  in  the 
regulations  are  acceptable  in  any  form 
which  meets  the  regulatory 
specifications.  The  obligation  to 
respond  is  generally  required  to  obtain 
a  benefit,  although  it  is  mandatory  for 


some  requirements  once  the  lease  or 
license  is  obtained. 

Failure  to  collect  the  information 
covered  by  this  information  collection 
would  result  in  violations  of  statute  and 
in  lack  of  knowledge  about  Federal  coal 
resources  and  would  reduce  the 
effectiveness  of  the  program  in  meeting 
policy  and  statutory-  objectives. 

Frequency:  On  occasion,  quarterly, 
semiannually,  and  annually. 

Description  of  Respondents:  Coal 
lessees,  licensees,  operators,  applicants, 
and  members  of  the  general  public. 

Estimated  completion  time:  On 
average,  19  hours. 

Annual  Responses:  1 ,299. 

Annual  Burden  Hours:  24,737. 

Bureau  Clearance  Officer:  Dorothy 
Chambers,  Bureau  of  Land  Management 
(873).  Washington.  DC  20240,  (202) 
452-5012. 

Dated:  March  22, 1994. 

Adam  A.  Sokoloski, 

Acting  Assistar.t  Director.  Energy  and  Mineral 
Resources. 

[FR  Doc.  94-11401  Filed  5-10-94:  8:45  am) 

BILLING  CODE  4310-84-M 

[CA-060-04-71 22-09-651 4] 

American  Girl  Project,  Dro  Cruz 
Operation,  CA; 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  (BLM) 
has  prepared  a  draft  Environmental 
Impact  Statement  for  the  Oro  Cruz 
Operation  of  the  American  Girl  Project, 
a  proposed  gold  mining  operation  on 
public  lands  in  Imperial  County, 
California. 

DATES:  Comments  on  the  Draft 
Environmental  Impact  Statement  must 
be  postmarked  no  later  than  Tuesday, 
June  28, 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Bureau  of  Land 
Management,  El  Centre  Resource  Area, 
1661  South  Fourth  Street,  El  Centro. 
California  92243.  ATTN:  Thomas  Zale. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Zale.  Multi-Resource  Staff 
Chief,  telephone  (619)  353-lOGO. 
PUBLIC  HEARINGS:  No  hearings  are 
presently  planned.  However,  should 
public  demand  warrant,  a  hearing 
would  be  held  by  the  BLM. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  action  is  a  surface  and 
underground  mining  project  on 
unpatented  lode  and  placer  claims  on 
public  lands  in  Imperial  County. 
California.  About  2.5  million  tons  of  ore 
and  8.5  million  tons  of  waste  rock 
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would  be  mined  from  two  open  pits,  the 
Qoss  Pit  and  the  Queen  Pit,  during  an 
estimated  two  year  period.  The  Queen 
Pit  would  be  backfilled  upon 
completion  of  mining.  Underground 
mining  would  begin  in  the  Cross  Pit  and 
be  conducted  concurrently  with  surface 
mining.  One-half  million  tons  of  ore  and 
65,000  tons  of  waste  rock  would  be 
produced  during  a  three  year  period. 
Ore  produced  by  both  surface  and 
underground  mining  would  be 
transported  2.5  miles  by  haul  tracks  to 
existing  mill  and  heap  leach  facilities  in 
American  Girl  Canyon  via  a  proposed 
haul  road.  Waste  rock  would  be 
disposed  of  in  the  Queen  Pit,  and  on 
one  large  and  three  smaller  waste  rock 
dumps.  Aggregate  for  use  in  stabilizing 
underground  mine  workings  would  be 
hauled  from  a  quarry  near  the  existing 
American  Girl  Canyon  facilities  to  the 
Cross  Pit  along  the  same  haul  road. 
Surface  disturbance  resulting  from  the 
proposed  action  would  total  191  acres. 

Dated:  April  4.  1994. 
G.  Ben  Koski, 
Area  Manager. 
|FR  Doc.  94-11266  Filed  5-10-94:  8:45  am) 

BILUNO  CODE  4310-44MI 

[NV-040-4191-03;  4-00154] 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  the  Bald 
Mountain; Alligator  Ridge  Project 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent  and  scoping. 

summary:  The  Bureau  of  Land 
Management  (BLM)  will  be  directing  the 
preparation  of  an  Environmental  Impact 
Statement  (EIS)  for  the  proposed  Bald 
Mountain/ Alligator  Ridge  Project  in 
White  Pine  County,  Nevada.  This  EIS 
will  be  prepared  by  contract  and  funded 
by  the  proponent.  Placer  Dome  U.S.  The 
BLM  invites  comments  and  suggestions 
on  the  scope  of  the  analysis. 
DATES:  Meetings  to  brief  the  public  on 
the  scope  of  the  proposed  project  and  to 
receive  comments  are  scheduled  for 
May  31  and  June  1  and  2.  1994.  All 
meetings  will  be  held  from  7  to  9  p.m. 
each  evening. 

Written  comments  on  the  Plan  of 
Operations  (proposed  action)  and  the 
scope  of  the  EIS  will  be  accepted  until 
June  17, 1994. 

ADDRESSES:  Scoping  comments  are  to  be 
sent  to:  District  Manager,  HC  33  Box 
33500.  Ely.  NV  89301  Attn:  Dan 
Netcher,  EIS  Team  Leader. 

Scoping  meetings  will  be  held  at  the 
following  locations:  May  31 — Ely  BLM 
District  Office,  702  Industrial  Way,  Ely, 


NV;  June  1— Elko  BLM  District  Office, 
3900  E.  Idaho  St.,  Elko.  NV;  June  2— 
Holiday  Imi,  6th  Street,  Reno,  NV. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dan  Netcher,  EIS  Team  Leader,  at  the 
above  Ely  BLM  District  Office  address  or 
telephone  (702)  289-4865. 
SUPPLEMENTARY  INFORMATKDN:  Placer 
Domer  U.S.  has  submitted  to  the  Ely 
BLM  District  Office  a  Plan  of  Operations 
(POO).  The  POO  describes  proposed 
mining  operations,  including  required 
access,  for  an  area  in  White  Pine  County 
approximately  60  miles  northwest  of 
Ely,  Nevada.  The  Buck  and  Bald  Mining 
District  has  been  acUve  since  1984  with 
mineral  exploration  of  the  area  and 
open  pit/heap  leach  gold  mining.  There 
are  currently  six  separate  mining 
operations  and  five  are  operated  by 
Placer  Domer  U.S.  The  other  is  Western 
State's  White  Pine  Gold  Mine  at  the 
northern  end  of  the  raining  district. 
Placer  Dome  U.S.  is  proposing  to 
expand  their  operation  at  Bald 
Mountain  Mine  by  opening  the  Sage 
flats  area  and  by  establishing  a  new 
processing  plant  and  heap/tailings 
facihty.  The  Sage  Flat  area  would  be 
mined  and  ore  transported  to  Placer 
Domes  current  heap  leach  facility  at  the 
Bald  Mountain  Mine.  The  new  heap/ 
tailing  facility  operation  would  process 
2.5  million  tons  per  year  and  would 
consist  of  a  new  crushing  facilities  and 
tailing  disposal  area.  The  company  also 
proposes  to  open  a  new  open  pit  mine 
and  heap  leach  facility  in  the  Mooney 
Basin.  This  operation  would  consist  of 
seven  pits  and  would  mine  ore  at  a  rate 
of  1 .5  million  tons  per  year.  These 
modifications  to  the  mine  plan  and  new 
mine  operations  would  allow  Placer 
DomelJ.S.  to  operate  for  seven  more 
years. 

The  issues  expected  to  be  analyzed  in 
the  EIS  are  impacts  to:  Surface  and 
groundwater,  threatened  and 
endangered  species,  cultural  resources, 
wildlife,  wild  horses  and  mine 
reclamation.  Cumulative  impacts  for  the 
mining  district  will  be  analyzed  in 
detail  and  will  cover  the  complete 
mini.".g  district. 

Dated:  May  4,  1994. 
Thomas  V.  Leshendok, 

Acting  Associate  State  Director,  Nevada. 
IFRDoc.  94-11348  Filed  5-10-94;  845  am] 

BILLING  CODE  401»-HC-M 

[WY-920-41-5700;  WYW1 267711 

Proposed  Reinstatement  of  Terminated 
Oil  and  Gas  Lease 

April  28. 1994. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e).  and  43  CFR 


3108.2-3(a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW126771  for  lands  in  Sublette 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  S500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
the  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
sertion  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYWl 26771  effective  May  1, 
1993,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  J.  Lewis, 
Supenisory  Land  Law  Examiner. 
(FR  Doc.  94-11317  Filed  5-10-94;  8:45  ami 

BILLMG  CODE  4310-22-M 


[ES-030-3-4210-05] 

Realty  Action:  Sale  of  Public  Land  in 
Stone  County,  MO 

ACTION:  Realty  Action  Color-of-Tif!e  Sale 
MOES-O4419a. 

SUMMARY:  The  following  land  has  been 
found  suitable  for  sale  under  authority 
of  the  Color-of-Title  Act  of  December  22. 
1928,  as  amended  July  28, 1953,  43 
U.S.C.  1068,  1068a  (1982),  as  a  claim  of 
Class  I  at  the  estimated  fair  market  value 
less  equities  presented  by  the  applicant. 
The  land  will  not  be  offered  for  sale 
until  at  least  60  days  after  the  date  of 
this  notice. 

Fifth  Principal  Meridian 

T.  21  N..  R.  22  W., 
Sec.  8.  SENW. 
Containing  40  acres. 

The  land  described  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action 
or  270  days  from  the  date  of  publication 
of  this  notice,  whichever  occurs  first. 

This  land  is  being  offered  by  direct  ' 
sale  to  Michael  Ussery.  The  mineral 
interest  uill  not  be  conveyed 
simultaneously.  Acceptance  of  the 
direct  sale  offer  will  qualify  the 
purcliaser  to  make  application  for 
conveyance  of  those  mineral  interests 
under  Sec.  209  of  the  Federal  Land 
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Poll  :^-  and  Managomc  nt  Act  of  1976  (90 
Stat  12750.43  U.S.C.  1713). 

Tl.f  patent,  when  issued,  will  contain 
certain  reservations  to  the  United  States. 
Dct-^iiled  information  concerning  these 
rcscKations  as  well  as  specific 
conditions  of  the  sale  are  available  for 
ro\  iinv  at  the  Milwaukee  District  Office, 
Bureau  of  Land  Management.  310  West 
Wisconsin  Avenue.  Suite  225. 
Mili-aukee,  Wisconsin  53203. 
DATES:  For  a  period  of  45  days  from  the 
d;i!e:  of  publication  of  this  notice,  in  the 
Federal  Register,  interested  parties  mav 
submit  comments  to  the  District 
Maiiiger,  Milwaukee  District,  at  the 
above  address.  In  the  absence  of  timelv 
objepions.  this  proposal  shall  become 
the  final  determination  of  the 
Department  of  the  Interior. 
FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  information  concerning  this 
sale  lis  available  at  the  Milwaukee 
District  Office.  Bureau  of  Land 
MarKigement.  310  West  Wisconsin 
Ave|iue,  Suite  225.  Milwaukee. 
Wisconsin  53203  or  by  calling  Larrv 
lohrtson  at  414-297^413. 

Daled:  .April  29.  1994. 
(JhrU  Hanson, 

Acting  District  Managpr. 

|FR  Doc  94-11477  Filed  5-10-94:  8:45  ani) 

BILUMQ  CODE  4310-Gj-M 

[OR  50607,  50608,  50609;  OR-080-04-4210- 
05;  GP4-158] 

Rea>  Action;  Proposed  Direct  Sale 
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following  described  public  lands 
jeen  examined  and  determined  to 

able  for  transfer  out  of  Federal 
'■ship  by  direct  sale  under  the 
;rity  of  Sections  203  and  209  of  the 
lal  Land  Policy  and  Management 

1976.  as  aincnded  (90  Stat.  2750; 
vC.  1713  and  ?0  Stat.  2757;  43 

1719).  at  not  less  than  the 
ii.sed  fdir  market  value: 

1  lette  Meridian.  Oregon 

; .  R.  7  \V  , 

14.Lot  5.  (Partd  A). 
2'.,  Lot  1,  (Parcel  B1. 
23.  Lot  2.  (Parcel  G).   . 
Bbc\. '.-described  parcels  ai^gre^ate  1.53 
B>'!;;on  County. 

parcels  will  not  be  offered  for  sale 
it  le-'ist  GO  days  after  publication 
'  notice  i:i  the  Federal  Register. 
c  ir  market  value  of  the  parcels 
not  yet  been  determined.  .Anyone 
'^ted  in  knowing  the  values  mav 
it  this  information  from  the 
addrH^^  shown  below. 

above-described  lands  are  hereby 
.segrtjgated  from  appropriation  under  the 


public  laws,  including  the  mining  laws, 
but  not  from  sale  under  the  abo\e-cited 
statute,  for  270  days  or  until  title 
transfer  is  completed  or  the  segregation 
is  terminated  by  publication  in  the 
Federal  Register,  whiche\er  occurs  first. 

The  parcels  are  difficult  and 
uneconomic  to  manage  as  part  of  the 
public  lands  and  are  not  suitable  for 
management  by  another  Federal 
department  or  agency.  No  significant 
resource  values  will  be  affected  by  this 
transfer.  Because  of  the  parcels' 
relatively  small  size  and  lack  of  physical 
or  legal  access,  their  best  use  is  to  merge 
them  with  the  adjoining  ownerships. 
The  sale  is  consistent  with  the  Westside 
Management  Framework  Plan  and  the 
public  interest  will  be  served  by  offering 
these  parcels  for  sale. 

The  parcels  are  being  offered  onlv  to 
the  following  individuals:  Parcel  A  to 
Daniel  L.  Marshall,  contract  purchaser, 
and  Judith  A.  Heintz,  aka  Judith  A. 
Fullen.  fee  owner  of  Tax  Lot  1100,  Map 
117  14;  Parcel  B  to  Beverly  Clair,  fee 
owner  of  Tax  Lot  201,  Pam'  11  7  23;  and 
Parcel  C  to  Jerry  L.  and  Patsy  M.  Bovd, 
fee  owners  of  Tax  Lot  603,  Map  11  7  23. 
Use  of  the  direct  sale  procedures 
authorized  under  43  CFR  2711.3-3,  will 
avoid  inappropriate  land  ownership 
patterns  and  would  recognize  equities  of 
the  individuals  involved. 

The  terms,  conditions,  and 
reservations  applicable  to  the  sale  are  as 
follows: 

1.  The  above-named  individuals  will 
be  required  to  submit  a  deposit  of  either 
cash,  bank  draft,  money  order,  or  any 
combination  thereof  for  not  less  than  the 
appraised  value  of  the  parcel  to  be  sold. 

2.  The  mineral  interests  being  offered 
for  conveyance  have  no  known  mineral 
value.  A  bid  will  also  constitute  an 
application  fnr  conveyance  of  the 
mineral  esu-li-.  in  accci.'-dar.ce  with 
Sedion  201.  p.''t!ie  Federal  Land  Policv 
and  Managfnieiit  Art.  The  above-n^:nrd 
individuals  .niust  include  with  their  bid 
a  nonrofi'jiaablf  S50.00  filing  fee  for  the 
con> evance  o!  the  mineral  estate. 

3.  The  conveyance  documents  will  be 
subject  to: 

a.  Righxs-of'way  for  ditches  or  canals 
will  bo  rf.'ser\ed  to  the  United  States 
undtT  43  U.S.C.  945. 

b.  All  valid  existing  rights  and 
reservations  of  record. 

Detailed  i.'iformation  concerning  the 
sale  is  availrtb  r  for  review  at  the  Salem 
District  Office,  1717  Fabrv  Road  SL. 
Salem.  Oregon  97306. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  mav 
submit  comments  to  the  Alsea  Area 
Manager,  Salem  District  Office,  at  the 
above  addr'.;>s.  Anv  adverse  comments 


will  be  reviewed  by  the  Salem  District 

Manager,  who  may  sustain,  vacate,  or 

modify  this  realty  action.  In  tlie  absence 

of  any  adverse  comments,  this  realtv 

action  will  become  the  final 

determanation  of  the  Department  of  the 

Interior. 

John  H.  Mears. 

A/.seo  Area  .\fanc^er. 

IFR  Doc.  94-11457  Filed  5-10-94:  8:45  am| 

BILING  CODE  43':&-33-M 


Fish  and  Wildlife  Seivice 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

Applicant:  U.S.  Fish  and  Wildlife 
Sen.  ice.  Regional  Director,  Region  5, 
PRT-697823. 

The  applicant  requests  an  amendment 
to  their  current  permit  to  include  take 
activities  for  small  whorled  pogonia 
[Isotria  medeoloides)  for  the  purpose  of 
scientific  research  and  enhancement  of 
propagation  or  survival  of  the  species  as 
prescribed  by  Service  recovery 
documents. 

Applicant:  U.S.  Fish  and  Wildlife 
Ser\ice.  Regional  Director,  Region  2, 
PRT-676811. 

The  applicant  requests  an  amendment 
to  their  current  permit  to  include  take 
activities  for  Louisiana  black  bear 
(['rsijs  aniericanus  luteolus)  and 
Harperella  [Ptiliir.r.ium  nodosu.Ti]  for 
the  purpose  of  scientific  research  and 
enhancement  of  propagation  or  survival 
of  the  species  as  prescribed  bv  S(r\ice 
n>cover\'  documents. 

Applicant:  John  Boers.  Ft.  Lau.iridale. 
FL.  PRT-788447. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commrrte  three  • 
In(han  m.onito.'-s  (Varanus  bengalensi<) 
from  Danny  Gorman.  Levitiown,  NY.  fjr 
the  purpose  of  enhancement  of 
propagation  and  survival  of  the  species 
through  breeding. 

Applicant:  University  of  Florida. 
College  of  Veterinary  Medicine. 
Gainesville.  FL.  PRf-789854. 

The  appliciint  requests  a  permit  to 
r'.'c.xport  a  Galapagos  tortoise 
(Geochelone  elt-phautopus]  to  the 
Galapagos  IsL'inds.  Ecuador,  for  the 
purpose  of  enhancement  of  propagation 
or  surv  ival  of  the  species.  This  animal 
had  been  imported  for  emergency 
medical  treatment  and  is  being  returned 
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to  the  uild  following  treatment  and 
rehabilitation. 

Applicant:  George  B.  Hubbard,  Jr., 
Columbus,  GA,  FRT-78'jG61. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
niali3  hontt'bok  (Dainaliscus  dorcas 
dorc.:!s)  culled  from  the  captive  herd 
maintained  by  the  Ciskei  Goverrmcnt. 
thr-  Tsolwana  (lame  Reserve,  Tarkastad, 
Republic  of  South  -Africa,  for  tho 
purpose  of  enhancement  of  r.urvival  of 
the  species. 

Applicant:  Oakiiill  Center  for  Kara 
and  Endangered,  Species,  Oklahoma 
City,  OK.FRT-789591. 

1  he  applicant  requests  a  pprmit  to 
import  one  captive  bred  female  Amur 
leopard  {Panthera  pardus  orientuHs] 
from  the  Moskovskii  Zoologicheskii 
Park,  Moscow,  Russia,  for  the  purpose 
of  enhancement  of  propagation  and 
survival  of  the  species  through  breeding. 

Applicant:  Levi  Britton.  Emigrant, 
MT,  PRT-786031. 

The  applicant  requests  a  permit  to 
imp)ort  one  surplus  captive-bred  male 
woods  bison  [Bison  bison  athabascap) 
from  the  Willow  Hollow  Game  Ranch, 
Turtleford,  Saskatuawan,  Canada,  to  be 
culled  during  a  sport-hunt  and  to  then 
sell  the  hide  and  horns  in  interstate 
commerce,  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
AutJiority,  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive,  room  42C(c),  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Emergency  Exemption;  Issuar>ce 

On  May  2,  1904.  the  U.S.  Fish  and 
Wildlife  Service  (Service)  issued  a 
permit  (PRT-789799)  to  the  University 
of  Florida,  College  of  V'Herinary 
Medicine  to  import  one  Galapagos 
tortoise  [Geochelone  elephantopus) 
from  the  Galapagos  Islands,  Ecuador. 
The  30-day  public  comment  period 
required  by  section  10(c)  of  the 
Endangered  Species  Act  was  waived. 
The  Service  determined  that  an 
emergency  affecting  the  health  and  Ufe 


of  this  tortoise  existed  and  that  no 
reasonable  alternative  v/as  available  to 
the  applicant.  The  tortoise  required  life- 
saving  emergency  surgery  which  could 
not  be  performed  on  the  Galapagos 
Islands  nor  in  Ecuador 

Dated:  .Moy  5,  1001. 

Margaret  TSegpr, 

Acting  Chief.  Branch  ofPecmits,  OJfice  of 
Managtiinent  Authority. 

|FR  Doc.  94-1131.^  Filed  S-10-94:  8:45  amj 

BiLUNG  COOE  43-»-e5-P 


Notice  of  Availability  of  a  Draft  Revised 
Recovery  Plan  for  the  Green  Pitcher 
Plant  for  Review  and  Comment 

AGENCY:  Fish  and  WildUfe  Service. 
Interior. 

ACTION:  Notice  of  document  availabihty 
and  public  comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Sen'ice)  announces  the 
availability  for  public  review  of  a  draft 
revised  recovery  plan  for  the  green 
pitcher  plant  [Sarracenia  oreophila). 
Populations  are  known  to  occur  in 
northeast  Alabama  (Cherokee.  DeKalb, 
Etowah,  Jackson,  and  Marshall 
Counties),  north  Georgia  (Towns 
County),  and  southwest  North  Carolina 
(Clay  County).  A  historical  record  exists 
for  Tennesse«.  Habitat  for  the  green 
pitcher  plant  varies  somewhat  with 
populations  located  in  moist  upland 
areas  and  others  along  boggy,  sandy 
stream  edges.  With  the  exception  of  a 
few  sites  on  State  park  land, 
populations  occur  on  privately  owned 
lands.  The  Service  solicits  review  and 
comment  from  the  public  on  this  draft 
plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before  July 
1. 1994  to  receive  consideration  by  the 
Service. 

ADDRESSES:  Persons  wishing  to  review  a 
draft  recovery  plan  may  obtain  a  copy 
by  contacting  'ht'  Jackson  Field  Office, 
U.S.  Fish  and  Wildlife  Service,  6578 
Dogwood  View  Parkway,  Suite  A, 
Jackson,  Mississippi  30213.  Written 
comments  and  materials  regarding  the 
plan  should  be  uddressed  to  the  Field 
Supervisor  at  thn  above  address. 
Comments  and  mati^rials  received  are 
available  on  r«jiiest  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Carry  Norquist  at  the  above  address 
(601/965-4900). 


SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  endangered  or  threatened 
aniraals  and  plants  to  the  point  where 
tLey  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Sorviije's  endangered  species 
prt>ginm.  To  help  guide  the  recoveiy 
effort,  the  Service  is  working  to  pn^pare 
recovery  plans  for  most  of  the  libted 
species  native  to  the  United  States. 
Re(.overy  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  for  the 
recovery  levels  for  downiisting  or 
dehsting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
spq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  sp«!cies. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  to  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  species  considered  in  this  draft 
recovery  plan  is  the  green  pitcher  plant 
[Sairacenia  oreophila].  This  carnivorous 
plant  occurs  in  moist  upland  areas  and 
along  boggy,  sandy  stream  edges  of 
northeastern  Alabama,  north  Georgia, 
and  southwest  North  Carolina.  The 
green  pitcher  plant  was  listed  as 
endangered  in  1979  due  to  its  limited  ■ 
distribution,  and  loss  or  decline  in 
populations  due  to  agricultural 
conversion,  increased  rural  residential 
development,  encroachment  by  woody 
plants  due  to  hydrological  alterations 
and  fire  suppression,  and  commercial 
and  amateur  collecting. 

The  objective  of  this  proposed  plan  is 
to  delist  the  green  pitcher  plant. 
Delisting  will  be  considered  when  a 
minimum  of  18  viable  populations, 
representing  the  diversity  of  habit.its 
and  the  geographic  range  of  the  species, 
are  protected  and  managed  as  necessary 
to  ensure  their  continued  existence. 
Actions  needed  to  reach  this  goal 
include:  (1)  Protecting,  managing,  and 
monitoring  populations,  (2)  surveying 
for  new  populations,  (3)  gathering 
additional  baseline  and  hydrological 
information,  (4)  studying  pollination 
biology  and  conducting  genetic  analyses 
of  populations,  (5)  monitoring 
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ici-.a  .  )lani  and  reestablishraenl 
erp«  iiiT.ents.  (6J  preMrvsng genetic 
itoc  4  srA  (7j  continu'.rxg  p  j'oUc 
pdii(  itioa  efforts. 

Tl  lis  Plan  is  the  second  revision  cf  xha 
crigiial  and  is  bemg  submitted  for 
tech-jical  and  agency  reviews  After 
cor."  ideratioa  of  coioinents  rece'.ved 
d'JLTi  :ig  the  re^'iew  penod,  it  vvill  be 
sub:  fitted  for  final  approval. 

Public  Commenls  Solicited 

Th?  Service  solicits  written  comments 
C".  ihv  fecovsry-  plan  described.  All 
cor-hients  received  fay  the  date  specified 
abcye  will  be  considered  prior  (o 
app<bv  al  of  the  plan. 

.Authority 

The  a:^lhority  for  this  action  is 
Sectjeri  4(0  of  the  Endangered  Species 
.'\ct,;16U.S.C.  1533(f) 

Dated:  April  28.  1994. 
Robefl  SoMrkcT, 

Fivid  S'jpervisor. 

IFR  Doc  94-n4t2  Filed  S-10-94.  8.45  am! 

ajLui«a  coo€  «3^o-os-M 


INTERNATIONAL  TRADE 
COMMISSION 

(investigation fto.  731-TA-645<Final)] 

Calcium  Aiuminate  Cement  and 
Cement  Clinker  from  france 

Determination 

On  the  basis  of  the  record  •  developed 
in  the  subject  investigation,  the 
Commission  unanimously  determines.^ 
pvirsuant  to  section  735(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C  1673d(b))  (the 
Act),  that  an  industry  in  the  United 
States  is  not  materially  injured  or 
threatened  with  material  injur>'.  and  the 
establishment  of  an  industry  in  the 
United  States  is  not  materially  retarded. 
by  reason  of  imports  from  France  of 
Cdlc;um  aluminate  cement  and  cement 
cUnker,  provided  for  in  subheadings 
2523.30.00  and  2523.10.00.  respectively, 
of  Lhe  Harmonized  Tariff  Schedule  of 
the  United  States,  that  have  been  found 
by  the  Department  of  Commerce  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV) 

Background 

Tbe  Commission  instituted  this 
investigation  effective  November  1. 
J 993.  following  a  preliminary 
deterrr-.ination  by  the  Department  cf 
Commerce  that  imports  of  calcium 


•  TT:*' record  is  defined  w^  307  2(0  cf  the 
C^i  1".':  LSsion'sRules  of  Practice  APd  Proceduir  (n 
(.T°  :T2{f]). 

■IV.  ^.T.issioner  Lynn  Bca^  did  no)  fMTticipdV 


aluminale  cer.ent  and  ceme:'.'  clirJte: 
from  France  were  beiiig  sold  at  LTFV 
within  the  meining  of  section  733(b)  of 
the  Act  (19  U  S.C.  1673bfb)!.  Notice  of 
the  institution  of  the  Commissio.T's 
investigation  and  of  a  public  hearmg  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  notices  in  the 
Ofilce  of  the  Secretary-,  U.S. 
International  Trade  Commission. 
Washington,  DC,  and  by  publishing 
notices  in  the  Federa!  Register  of 
December  22,  1993  (58  PR  67809)  and 
the  Federal  Raster  of  March  9.  1994 
(59  FR  11086).  The  hearing  was  held  in 
Washington.  DC.  on  March  31.  1994, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel 

The  Comn\issioa  transrr.itted  its 
dcle.Tnixuition  in  this  investigation  to 
the  Secretary-  of  Commerce  on  May  2. 
1994.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2772 
(May  1994).  entitled  '"Certain  Calcium 
Aluminate  Cement  and  Cement  Clinker 
from  France:  Investigation  No.  2772 
(Final)." 

Issued:  May  6, 1994. 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secrelcry. 

|FR  Doc.  94-11478  Filed  5-J0-94;  8:45  aicl 

BiujNO  cooe  mo-<a-* 

pnvesdgatiof^  Mo.  337-TA~362] 

Certain  Methods  of  Assembling  Plastic 
Ball  Valves  and  Components  Thereof; 
Commission  Determinabon  Not  To 
Review  an  Initial  Determination 
Terminating  the  Investigation  as  to 
Two  Respondents  on  the  Basis  of 
Settlement  Agreements  and  Granting 
Complainants"  motion  To  Withdraw  the 
Complaint  as  to  the  Only  Remaining 
Respondents;  Termination  of 
Investigation 

AGENCtf:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
revievs-  an  initial  determination  (ID) 
issued  by  the  presiding  administrative 
law  judge  (ALJ)  in  the  above-captioned 
investigation  The  AL|  granted  the  joint 
motion  of  complainants  Nords'rom 
Valves.  Inc.  ("Nordstrom")  and 
Measurement  and  Flow  Control  Holding 
Co.,  lac.  (MFSlC)  to  terminate 
respondents  Natural  Gas  Products  Co. 
CNGPC")  and  Fnatec  AC  Keramik  und 
Kunststoffwerke  ("Friatec")  on  the  basis 
of  a  seUlement  agreement.  The  ALJ  also 


granted  the  motion  of  Nordstj-o.ni  and 
Mr  aC  to  withdraw  their  complaint 
against  the  onlv  remaining  respondents. 
MT  Deaso.m.  Inc  {"^-r^D"f  and  Power 
and  Process.  Inc.  (•?&:?") 

ADDRESSES:  Copies  of  the 
nonco;if;de.itial  ID  and  all  other  non- 
conRdential  doc'aments  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary'.  U.S. 
Inte.-national  Trade  Commission,  500  E 
Street  SW..  Washington.  DC  20436. 
telephone  (202)  205-2000 

FOR  FURTHER  tNFOflMATlON  CONTACT:  |ean 
Jackson,  Esq  .  Office  of  the  General 
Counsel.  U.S.  International  Trade 
Co.'nmission.  telephone  202-205-3104 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Co.'ii.mission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  On 
November  8.  1993.  complainants 
Nordstrom  and  MF&C  fiied  a  complaint 
with  the  Co.mmission  alleging  violations 
of  section  337  of  the  Tariff  Act  of  1930 
in  the  importation  and  sale  of  certain 
plastic  ball  valves  and  components 
thereof  which  are  allegedly  covered  by 
four  claims  of  U.S.  Letters  Patent 
4,047,275.  which  is  owned  by  MF&C 
and  licensed  to  Nordstrom.  The 
Commission  instituted  an  investigation 
of  the  complaint  on  December  16.  1993. 
58  FR.  65731. 

On  January  28.  1994.  complainants 
and  respondents  NGPC  and  Friatec  filed 
a  joint  motion  to  terminate  the 
investigation  based  on  a  settlement 
agreement.  On  the  same  date, 
complainants  filed  a  motion  to 
withdraw  the  complaint  as  to  the  final 
respondents,  NfFD  and  P&P.  Bc-ii 
motions  were  supported  by  the 
Com.'nission  investigative  attorney.  On 
April  4.  1994.  the  ALJ  issued  an  ID 
granting  both  motions.  No  petitions  for 
review,  or  agency  or  public  comments 
were  received. 

This  action  is  taken  under  the 
authority  of  section  33  7  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337J  and  section 
210.53  of  the  Commission's  Interim 
Rules  of  Practice  and  Procedure  (19  CFR 
210.53) 

Issued:  May  5.  1994. 

By  order  of  the  Commission. 
Donna  R.  KochnVe. 
Sf'crdcry . 

IFRDot.  94-1 1476  Filed  5-10-r>4;e4S  ami 
BtUJNC  COOE  TD2&42-» 
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pnvestigation  No.  337-TA-354] 

Certain  Tape  Dispensers;  Issuance  of 
General  Exclusion  Order 

AGENCY:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  issued  a  general 
exclusion  order  in  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Lyons,  Esq..  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission.  500  E  Street,  SVV., 
Washington,  DC  20436,  telephone  202- 
205-3094. 

SUPPLEMENTARY  INFORMATION:  The 
authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1337),  and  in 
section  210.58  of  the  Commission's 
Interim  Rules  of  Practice  and  Procedure 
(19  CFR  210.58). 

Minnesota  Mining  and  Manufacturing 
Corporation  ("3M")  filed  an  amended 
complaint  on  June  30,  1993,  under 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  alleging  that  three 
respondents:  (1)  Acurite  Industries 
Corp.;  (2)  Fancy  International  (HK)  Ltd.; 
and  (3)  Charles  Leonard,  Inc.,  had 
violated  section  337  in  the  importation 
into  the  United  States,  the  sale  for 
importation,  or  the  sale  within  the 
United  States  after  importation  of 
certain  tape  dispensers.  The  tape 
dispensers  are  alleged  to  infringe  a 
design  patent.  U.S.  Letters  Patent  Des. 
289.180  (the  '180  patent).  The 
Commission  instituted  this  investigation 
by  notice  published  in  the  Federal 
Register  on  July  21,  1993,  at  58  FR 
39036.  The  Commission  terminated 
Fancy  International  as  a  respondent  and 
added  Hoi  Fung  Industrial  Companv, 
Safina  Office  Products,  and  Shiang  Shin 
Trading  Company  as  respondents  bv 
notice  published  on  November  10,  1993. 
at  58  FR  59735.  The  notice  of 
investigation  was  further  amended  on 
January-  12,  1994.  after  a  request  by  3M 
to  terminate  respondent  Shiang  Shin 
Trading  Company  and  to  change  the 
name  of  respondent  Safma  Office 
Products  to  Shiang  Shin  International 
Inc.  d/b/a  Safina  Office  Products.  59  FR 
1762-1763. 

On  December  23,  1993,  the  presiding 
administrative  law  judge  (ALJ)  issued  a 
final  initial  determination  ("ID  ")  finding 
that  there  was  a  violation  of  section  337. 
The  ALJ  found  that  U.S.  Letters  Patent 
Des.  289,180  is  infringed  and  that  a 
domestic  industry  exists  with  respect  to 


the  patent  claim  in  issue.  On  January  21, 
1994.  the  Commission  determined  not 
to  review  the  ID.  which  thereby  became 
the  determination  of  the  Commission. 
The  Commission  also  requested  written 
submissions  concerning  the  issues  of 
remedy,  the  public  interest,  and 
bonding.  59  FR  3868-3869  (January  27. 
1994). 

On  April  5,  1994.  the  Commission 
made  its  determinations  on  the  issues  of 
remedy,  the  public  interest,  and 
bonding.  The  Commission  determined 
that  the  appropriate  form  of  relief  is  a 
general  exclusion  order  prohibiting  the 
importation  of  infringing  tape 
dispensers.  Finally,  the  Commission 
determined  that  the  public  interest 
factors  enumerated  in  19  U.S.C.  1337 
(d).  (f).  and  (g)  do  not  preclude  the 
issuance  of  the  aforementioned  relief, 
and  that  the  bond  during  the 
Presidential  review  period  shall  be  in 
the  amount  of  220  percent  of  the  entered 
value  of  the  infringing  tape  dispensers. 

Copies  of  the  Commission  order,  the 
Commission  opinion  in  support  thereof, 
and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8;45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary.  IJ.S. 
International  Trade  Commission.  500  E 
Street.  SW..  Washington.  DC  20436. 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  May  3.  1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 
IFR  Doc.  94-11475  Filed  5-10-94.  8:45  am] 

BILLING  CODE  7020-02-P 

(Investigation  No.  731-TA-650  (Final)] 

NitroHDcthane  From  the  People's 
Republic  of  China 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  determines.-  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is  not 
materially  injured  or  threatened  with 
material  injury,  and  the  establishment  of 


'  The  record  is  defined  in  §  207. 2if)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

2 Commissioner  Crawford  dissenting  and 
Commissioner  Bragg  not  participating. 


an  industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  from  the  People's  Republic  of 
China  (China)  of  nitromethane, 
provided  for  in  subheading  2904.20.50 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  have  been  found 
by  the  Department  of  Commerce  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  November  4. 

1993,  following  a  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  nitromethane 
from  China  were  being  sold  at  LTFV 
within  the  m.eaning  of  section  733[b)  of 
the  Act  (19  U.S.C.  1673b(b)).  Notice  of 
the  institution  of  the  Commission's 
investigation  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission. 
Washington,  DC,  and  by  pubfishing  the 
notice  in  the  Federal  Register  of 
December  1,  1993  (58  FR  63392).  The 
hearing  was  held  in  Washington.  DC,  on 
March  29,  1994,  and  all  persons  who 
requested  the  opportunity  were 
permitted  to  appear  in  person  or  bv 
counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  May  6, 

1994.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2773 
(May  1994),  entitled  "Nitromethane 
from  the  People's  Republic  of  China; 
Investigation  No.  731-TA-650  (Final)." 

Issued:  May  5, 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretan: 
IFR  Doc.  94-11474  Filed  5-10-94.  8  45  am) 

BILLING  CODE  7020-02-P 

[Investigation  337-TA-360] 

In  the  Matter  of  Certain  Devices  for 
Connecting  Computers  via  Telephone 
Lines;  Initial  Determination 
Terminating  Respondents  on  the  Basis 
of  Settlement  Agreement 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding 
administrative  law  judge  in  the  above 
captioned  investigation  terminating  the 
following  respondents  on  the  basis  of  a 
settlement  agreement:  Good  Wav 
Industrial  Co.  Ltd..  Caltechnology 
International  Ltd..  and  Shiunn  Yang 
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Er.terprises  Co..  Ltd..  Tremon 
Enterprises  Co..  Ltd..  and  Taiwan 
TecMron  Coqx)ration. 

ajPHEMENTARY  INFORMATION:  This 
inver.igation  is  being  conducted 
purs'idat  to  section  337  cf  the  Tariff  Act 
of  1$30  (19  U.S.C.  1337).  Under  the 
Coms^.ission's  rules,  the  presiding 
ofTicer's  initial  determination  will 
becdftie  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  uf)on  the  parties. 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  May  5.  1994. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
la  the  Office  of  the  Secretary.  U.S. 
Interrjational  Trade  Commission.  500  E 
Street,  S\V..  Washington.  DC  20436. 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205^1810. 

WRITTE**  COMMENTS:  Interested  persons 
may  fde  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  end  14  copies  of  all  such 
documents  must  he  filed  with  the 
Secretary  to  the  Commission.  500  E 
Street,  SW.,  Washington.  DC  20436.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary'  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

fOB  fUflTMER  INFORMATION  CONTACT: 
Ruby  J  Dionne.  Office  of  the  Secretary . 
VS.  ir.temational  Trade  Commission. 
Telephone  (202)  205-1802. 

Issied:  May  5.1994 

B>  order  of  the  Coirjaission 
OoiuM  R.  Koehnke. 
S«?c.-«i?ory-. 
(FR  Doc.  94-11473  Filed  S-10-94;  8:45  ami 

SiLUMG  CODE  r02O-«-» 


pnvesagatjon  No.  337-TA-J15) 

Certain  Plastc  Encapsulated 
Integrated  Circuits;  Designation  of 
Additional  Commission  Investigative 
Attorney;  Enforcement  Proceeding 

Notxe  is  hereby  given  that,  as  of  this 
date,  Thomas  L.  Jar\'is.  Esq.  and  Mary 
Jane  Boswell,  Esq.  of  the  Office  of  Unfair 
Import  Lnvestigations  are  designated  as 
the  Commission  investigative  attorneys 
in  the  above-cited  investigation  instead 
of  Thomas  L.  Jarvis.  Esq. 

The  Secretary-  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 

Da;ed:  April  29.  1994. 
Lynn  1.  Le\-ine, 

Director.  Office  of  Unfair  Import 

Investigations. 

IFR  Doc.  94-11472  Filed  5-10-^4;  B:45  am) 

BILUNG  CODE  r02O-O2-<> 


Pnvestigatlon  Mo.  337-TA^360] 

Certain  Devices  for  Connecting 
Computers  via  Telephone  Unes;  Initial 
Determination  Tenninating 
Respondent  on  the  Basis  of  Settlement 
Agreement 

agency:  U.S.  international  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  feoeived  an  initial 
determination  &x>m  the  presiding 
administrative  law  judge  in  the  atxjve 
captioned  investigation  terminating  the 
following  respondent  on  the  basis  of  a 
settlement  agreement:  Focus 
Enhancements,  Inc. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  use.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  serv  ice  upon  the  parties, 
unless  the  Commission  orders  re\iew  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  May  3,  1994. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary.  U.S. 
Internationa!  Trade  Commission.  500  E 
Street,  SW..  Washington,  DC  20436. 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
informatio.-.  on  this  matter  can  be 
obtained  by  contacting  the 


Commission's  TDD  terminal  on  (202) 
205-1810. 

WRtTTEN  COMMENTS:  Interested  persons 
may  file  wrinen  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street.  SW..  Washington.  DC  20436,  no 
later  than  10  days  after  pubhcation  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  |.  Dionne,  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
Telephone (202) 205-1602. 

Issued;  May  3. 1994 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary: 

IFR  Doc.  94-11471  Filed  S-10-94;  6  45  am) 
BiLUMC  CODE  nsy^a-f 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C  4332.  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
en\nronmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  Glover-Sanders  or  Ms.  ludilh 
Groves.  Interstate  Commerce 
Commission.  Section  of  Environmental 
Analysis,  room  3219.  Washington.  DC 
20423.  (202)  927-6212  or  (202)  927- 
6245. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 
AB-290  (SUB-NO.  133X|.  VIRGINIA  & 
SOUTHWESTERN  RAILWAY 
COMPANY— ABANDONMENT 
EXENfPTlON— IN  BRIS-TOL. 
TENNESSEE  AND  BRISTOL. 
VIRGINIA.  EA  available  5/6/94 
Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availabilitv: 
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AB-l  (SUB-NO.  252X).  CHICAGO  AND 
NORTH  WESTERN 
TRANSPORTATION  COMPANY- 
ABANDONMENT  EXEMPTION— 
BETWEEN  CEDAR  LAKE  IN 
WESTERN  MINNEAPOLIS  AND 
HOPKINS,  HENNEPIN  COUNTY, 
MINNESOTA.  EA  available  5/2/94. 

AB-55  (SUB-NO.  481X),  CSX 
TRANSPORTATION.  INC.— 
ABANDONMENT  IN  PIKE 
COUNTY,  KY.  EA  available  5/6/94. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

|FR  Doc.  94-11445  Filed  5-10-94;  8:45  am] 

BILLING  CODE  7(U5-01-P 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposal  consent  decree  in 
..  United  States  v.  Association  of 
Apartment  Ownars  of  Harbor  Lights, 
Civil  Action  No.  94-00304-DAE,  was 
lodged  on  April  25.  1994,  with  the 
United  States  District  Court  for  the 
District  of  Hawaii.  The  Complaint  in 
this  Act,  brought  under  section  113(b)  of 
the  Clean  Air  Act,  42  U.S.C.  7413(b), 
alleged  that  the  defendant  committed 
violations  of  the  asbestos  NESHAP 
notification  and  work  practice 
requirements  of  40  CFR  part  61,  subpart 
M,  during  the  removal  of  asbestos — 
containing  acoustical  ceiling  material  at 
its  condominium  complex. 

The  proposed  consent  decree  requires 
the  defendant  to  pay  a  civil  penalty  of 
$40,000;  to  inspect  and  sample  facilities 
to  identify  asbestos  before  commencing 
a  renovation  or  demoHtion  operation; 
and,  when  hiring  workers  for  asbestos- 
related  projects,  to  employ  only  persons 
who  have  successfully  completed  an 
EPA-approved  training  course. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  degree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 
Association  of  Apartment  Owners  of 
Harbor  Lights.  DOJ  Ref.  #90-5-2-1- 
1662. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of  Hawaii, 
Room  C-242,  U.S.  Courthouse.  300  Ala 
Moana  Blvd.,  Honolulu,  Hawaii;  the 
Region  IX  Office  of  the  Environmental 


Protection  Agency,  75  Hawthorne 
Street,  San  Francisco,  California  94105; 
and  at  the  Consent  Decree  Library',  1120 
G  Street,  NW.,  Washington,  DC  20005. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Librar>',  1120 
G  Street.  NW.,  4th  Floor,  Washington, 
DC  20005.  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  chock  in  the  amount  of  $4.75  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
John  C.  Cnidden, 

Chief,  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division 
IF'R  Doc.  94-11458  Filed  5-10-94;  8:45  am] 

BILLING  CODE  4410-01-M 


[AAG/A  Order  No.  86-94] 

Privacy  Act  of  1974;  Modified  System 
of  Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  the  Immigration  and 
Naturalization  Service,  Department  of 
Justice,  proposes  to  modify  the 
following  system  of  records: 

"Alien  Status  Verification  Index.  Justice/ 
INS-009." 

Routine  uses  disclosures  A.  and  B. 
have  been  rewTitten  as  one  routine  use. 
The  revised  routine  use,  designated  as 
routine  use  A.,  clarifies  (1)  that  access/ 
verification  for  any  of  the  purposes 
identified  may  be  accomplished  either 
manually  or  via  automated  means  by 
any  of  the  recipients  identified  and  (2) 
that  the  information  may  be  disclosed — 
for  the  same  purposes — to  a  contractor 
acting  on  behalf  of  the  agency. 

Title  5  U.S.C.  552a(e)  (4)  and  (11) 
provide  that  the  public  be  given  a  30- 
day  period  in  which  to  comment  on  any 
new  use  or  intended  use  of  information 
in  the  system.  The  Office  of 
Management  and  Budget  (OMB) 
requires  a  40-day  period  in  wjiich  to 
conclude  its  review  of  the  proposed 
changes. 

Therefore,  please  submit  any 
comments  by  June  10,  1994.  The  public, 
OMB,  and  the  Congress  are  invited  to 
send  written  comments  to  Patricia  E. 
Neely,  Systems  Policy  Staff,  Justice 
Management  Division,  Department  of 
Justice,  Washington,  DC  20530  (room 
850,  WCTR  Building). 

Dated:  May  5.  1994. 

Michael ).  Roper, 

Acting  Assistant  Attorney  General  for 
Administration. 

JUSTICE/1NS-009 
SYSTEM  NAME: 

Alien  Status  Verification  Index. 


SYSTEM  location: 

Immigration  and  Naturalization 
Service  (INS).  425  I  Street  NW., 
Washington,  DC  20536. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Individuals  covered  by  provisions  of 
the  immigration  and  nationality  laws  of 
the  United  Slates. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  consists  of  an  index  of 
aliens  and  other  persons  on  whom  INS 
has  a  record  as  an  applicant,  petitioner, 
beneficiary,  or  possible  violator  of  the 
Immigration  and  Nationality  Act. 
Records  include  index  and  file  locator 
data  such  as  last  and  first  name,  alien 
registration  number  (or  "A-file" 
number),  dale  and  place  of  birth,  social 
security  account  number,  date  coded 
status  transaction  data  and  immigration 
status  classification,  verification 
number,  and  an  employment  eligibility 
statement. 

AUTHORfTY  FOR  MAIKTENANCE  OF  THE  SYSTEM: 

Sections  101  and  121  of  the 
Immigration  Reform  and  Control  Act  of 
1986,  8  U.S.C.  1360,  8  U.S.C.  1324a.  20 
U.S.C.  1091.  42  U.S.C.  1436a,  42  U.S.C. 
1320b-7,  and  Executive  Order  12781. 

PURPOSE: 

This  system  of  records  is  used  to 
verify  the  alien's  immigrant, 
nonimmigrant,  and/or  eligibility  status 
for  any  purpose  consistent  with  INS 
statutory  responsibilities. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Relevant  information  contained  in 
this  system  of  records  may  be  disclosed 
as  follows: 

A.  To  a  Federal.  State,  or  local 
government  agency,  or  to  a  contractor 
acting  on  its  behalf  to  the  extent  that 
such  disclosure  is  necessary  to  enable 
these  agencies/contractors  to  make 
decisions  concerning  the  (1)  hiring  or 
retention  of  an  employee;  (2)  issuance  of 
a  security  clearance;  (3)  reporting  of  an 
investigation  of  an  employee;  (4)  letting 
of  a  contract;  (5)  issuance  of  a  license 
or  grant;  or  (6)  determination  of 
eligibility  for  a  Federal  program  or  other 
benefit.  Such  access  may  be  via  a 
system  in  which  the  recipient  performs 
its  own  automated  verification  of  the 
requisite  information  for  deciding  any  of 
the  above.  INS  will  assign  appropriate 
access  codes  for  remote  access  through 
secured  terminals  to  agencies  which  are 
to  perform  their  own  automated 
verification.  Records  may  also  be 
disclosed  to  these  agencies,  or 
contractors  operating  on  their  behalf,  fur 
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use  in  computer  matching  programs  for 
the  purpose  of  verifying  an  alien 's 
immigrant  status  or  non-immigrant 
status  and/or  eUgibility  for  the  purpose 
of  making  Federal  program  benefit 
ehgjbility  determinations. 

B.  To  employers  for  verifying  the 
employment  eligibility  of  aliens  to  work 
in  the  United  States  in  compliance  with 
employer  sanctions  of  the  1986 
Immigration  Reform  and  Control  Act. 
Employers  are  assigned  secure  access 
codes  and  mil  have  access  through 
touch-tone  telephone  and/or  point  of 
sale  equipment. 

C  To  the  private  contractor  for 
ir.aintcnance  and  for  other 
adnunistrative  support  operations  (e.g.. 
preparing  for  INS  management 
r'-iinhursable  cost  reports  etc.  based  on 
user  access),  to  the  extent  necessary  to 
perform  such  contract  duties. 

D.  To  other  Federal,  State,  or  local 
go\  ernment  agencies  for  the  purpose  of 
vending  information  in  conjunction 
with  the  conduct  of  a  national 
intelligence  and  security  investigation 
or  for  criminal  or  civil  law  enforcement 
purposes. 

E.  To  the  news  media  and  the  public 
pursuant  to  23  CFR  50.2  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwerranted  invasion  of  personal 
privacy. 

F.  To  a  Member  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when 
the  Member  of  staff  request  the 
information  on  behalf  of  and  at  the 
requfst  of  the  individual  who  is  the 
subject  of  the  record. 

G.  To  the  National  Archives  and 
Records  Administration  (NARA)  and  the 
General  Services  Administration  in 
records  management  inspections 
conducted  under  the  authority  of  44 
use.  2904  and  2906. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  magnetic  disk 
and  tape. 

retrievabiltty: 

Records  are  indexed  and  retrievable 
by  name  and  date  and  place  of  birth,  or 
by  name  and  social  security  account 
number,  by  name  and  A-file  number. 

SAFEGUARDS: 

Records  are  safeguarded  in 
accordance  with  Department  of  Justice 
Orders  governing  security  of  automated 
records  and  Privacy  Act  systems  of 
records.  Access,  is  controlled  by 
restricted  password  for  use  of  remote 
terminals  in  secured  areas. 


retention  and  DISPOSAL: 

A  request  for  disposition  authority  is 
pending  the  approval  of  NARA. 

SYSTEM  MANAGER  AND  ADDRESS: 

The  Assistant  Commissioner,  Records 
Systems  Division,  Immigration  and 
Naturalization  Service,  425  I  Street  NW.. 
Washington.  DC.,  is  the  sole  manager  of 
the  system. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  addressed  to  the 
system  manager  listed  above. 

RECORD  ACCESS  PROCEDURES: 

In  all  cases,  requests  for  access  to  a 
record  from  this  system  shall  be  in 
writing.  If  a  request  for  access  is  made 
by  mail  the  envelope  and  letter  shall  be 
clearly  marked  '"Privacy  Act  Request.  " 
The  requester  shall  include  the  name, 
date  and  place  of  birth  of  the  person 
whose  record  is  sought  and  if  known  the 
alien  file  number.  The  requester  shall 
also  provide  a  return  address  for 
transmitting  the  information. 

CONTESTING  RECORD  PROCEDURES: 

Any  individual  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  his  or  her  request 
to  the  System  Manager  or  to  the  INS 
office  that  maintains  the  file.  The 
request  should  state  clearly  what 
information  is  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the 
information. 

RECORD  SOURCE  CATEGORIES: 

Basic  information  contained  in  this 
system  is  taken  from  Department  of 
State  and  INS  applications  and  reports 
on  the  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
|FR  Doc.  94-1 1 .300  Filed  5-10-94;  8:45  ami 

BILLING  CODE  4410-10-M 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances  Notice  of  Registration 

By  Notice  dated  December  21,  1993. 
and  published  in  the  Federal  Register 
on  December  28. 1993,  (58  FR  68664), 
Orpharm.  Inc..  728  West  19th  Street, 
Houston.  Texas  77008.  made 
application  to  the  Drug  Enforcment 
Administration  to  be  registered  as  a  bulk 
manufacturer  of  Methadone  (9250).  a 
basic  class  of  controlled  substance  listed 
in  Schedule  II. 

Comments  were  received,  however, 
no  written  request  for  a  hearing  exists  if 


the  DEA  can  determine  that  Orpharm 
wall  manufacture  methadone  to  process 
LAAM.  The  DEA  has  determined  that 
this  is  the  case.  Therefore,  pursuant  to 
section  303  of  the  Comprehensive  Drug 
Abuse  Prevention  and  Control  Act  of 
1970  and  title  21,  Code  of  Federal 
Regulations,  §  1301.54(e),  the  Deputy 
Assistant  Administrator  hereby  orders 
that  the  application  submitted  by  the 
above  firm  for  registration  as  a  bulk 
manufacturer  of  tlie  basic  class  of 
controlled  substance  listed  above  is 
approved. 

Dated:  May  4.  1994. 
GeneR.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 

Diven-ion  Control.  Drug  Enforcement 

Administration. 

IFR  Doc.  94-11331  Filed  5-10-94:  8:45  ami 

BILUNG  CODE  «410-0»-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretarj'  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2.  of  the  Act.  The  investigation? 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  May  23,  1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  May  23,  1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
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Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington.  DC  this  25th  day  of 
April,  1994. 

Marvin  M.  Fooks, 

Director.  Office  of  Tradp  Adjustment 
Assistance. 


APPENDIX 

Petitioier  (unicn/worKers/firm) 

Location 

Date 
received 

Date  of 
petition 

Petition 
nu.'itlier 

Articles  produced 

International  Papei  Co  (UPIU)  ...•. 

Hunt  Wesson,  Irx.  (UF&CW)  

T.K.  Valve  &  Manufactui.r.g  (WKRS)  . 

Allied  Cementing  Co.  (WKRS)  

Dosimeter  Corp  ot  Amer'ca  (CO)  

Endicott  Forging  &  M«g.  (CO)  

Freeport  Sulphur  Ck).  (WKRS)  

Kinston  Shirt  Co.  (WKRS) 

Lyons  Falls  Pulp  &  Paper  (UPIU)  

Permian  Ta;iK  &  Manufactunng.  Inc. 
(CO). 

h*-i  Drilling  Fluids  Co.  (CO) 

Allied  Signal  Co'p  (lAMAA) 

Auburrftown  Industries.  Inc.  (WKRS)  . 
Western  Geophysical  Co.  (WKRS)  .... 

Adcor  Diiil.ng  Inc.  (WKRS)   

Brown  Shoe  Co.  (CO)  

Radtonn  Tool  Ckj.  (WKRS)  

Miltef  Redwood  (WKRS)  

Presque  Isle,  ME  

Penysburg.  OH 

Hammond,  LA 

Rus-sell,  KS 

Cincinnati,  OH  

Endicott.  NY 

New  Orleans,  LA  

Kinston,  NC  

Lyons  Falls,  NY  

Odessa.  TX 

Anchorage,  AK  

South  Montrose,  PA  

Aubumtown,  TN 

Houston,  TX 

WUtiston,  NO  

Pocahontas,  AR 

East  McKeesport,  PA  

Crescent  City.  CA 

Sidr>ey,  MT  

Princeton,  MN 

4/25-94 

4/25,-94 

4/25/S4 
4/25,'94 
4/25/94 
4/25.'94 
4/25  94 
4.'25'94 
4,'25/94 
4.'25-'94 

4,'25,94 
4/25/94 
4/25/94 
4/25/94 
4/25/94 
4,25/94 
4,'25/94 
4/25/'94 
4/25/94 
4/25,94 

3/3a'94 

4/15/94 

4/l2'94 
4/06/94 
3/12/94 
3/23,'94 
4/11/94 
4/ia'94 
4/13,'94 
3j?8/94 

4/11, '94 
3/01/94 
4/13/94 
4/08/94 
4/10/94 
4/05/94 
4/07/94 
4/12/S4 
4/11/94 
1/14/94 

29.789 

29.790 

29.791 
29.792 
29,793 
29.794 
29.795 
29,796 
29.797 
29.798 

29,799 
29.800 
29.801 
29.802 
29,803 
29,804 
29,805 
29,806 
29,807 
29.808 

Corrugated    Containers    (Cardboard 

Boxes). 
Tomato    Sauce.    BBO    Sauce   and 

Ketchup. 
Ball  Valves  &  Components. 
Cementing  of  Oil  Wells. 
Radiation  Detectors. 
Forgings. 

Exploration  aryj  Drilling  Sulphur. 
Men's  &  Boy's  Shirts. 
Pnntrng  Paper. 
Steel  Oil  Storage  Tanks 

Install  Drilling  Flmds. 

Defense  Products. 

Ladies'  Blouses  &  Mens  Shirts. 

Seismic  Exploration  For  Oil  &  Gas. 

Drilling  of  Oil  Wells. 

Ladies  Shoes. 

Nuclear  Power  Con^ponents. 

Red-wood,  Lumber  and  Chips. 

Oil  Wells  Services. 

Office  Accessories. 

Pennant,Signal  Well  Se-vice  (WKRS) 
Smith  System  Mfg.  (lAMAW)  

|FR  Doc.  94-1 1454  Filed  5-10-94;  8:45  anil 
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[TA-W-29.255] 

Lamb-Grays  Harbor  Company 
Hoquiam,  W.A;  Dismissal  o( 
Application  for  Reconsideration 

Pursuant  to  29  CFH  WIS  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustrr'^r.t  A.ssistance  for  workers  at 
Lamb-Grays  Harbor  C<^)mpany,  Hoquiam, 
Washington,  The  review  indicated  that 
the  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-VV-29.255;  Lamb-Grays  Harbor  Company 
Hoquiam.  Washington  (April  25. 1994) 

Signed  at  Washington.  DC  this  3rd  day  of 
May.  1994. 

Violet  L.  Thompsoa, 

Deputy  Director.  Office  of  Adjustment 

Assistance. 

jFR  Doc.  94-11453  Filed  5-10-94;  8:45  am) 
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[SGA  No.  DAA  94-007] 

Job  Training  Partnership  Act: 
Business  Partnership  Grants 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  grant  applications 
(SGA). 

SUMMARY:  The  U.S.  Department  of  Labor 
(DOL),  EmplovTnent  and  Training 
Administration  (ETA),  under  Title  IV  of 
the  Job  Training  Partnership  .\rt  (JTPA). 
is  announcing  the  availability  of 
demonstration  funds  under  the  Business 
Partnership  Grants  program. 

Grants  will  be  awarded  to  eligile  non- 
proHt  organizations  to  support  the 
participation  and  involvement  of  the 
private  sector  in  specific  new  initiatives 
involving  national  employment  and 
training  programs.  These  initiatives  are 
(1)  School-to- Work  Programs  which  are 
sponsored  jointly  by  the  Departments  of 
Labor  and  Education;  (2)  Skill  Standards 
Initiatives  and  (3)  Reemployment 
Program  Strategy,  which  includes  both 
Worker  Adjustment  Services  and  One- 
Stop  Career  Centers. 


Multiple  grant  awards  may  be  made 
in  each  category.  The  estimated  total 
amount  of  funds  available  under  this 
solicitation  is  SI. 8  million  for  all 
categories.  Awards  will  be  for  a  t'.vtive 
month  period  with  up  to  two  option 
years. 

Applicants  must  identify  which  of  the 
above  categories  they  are  applying  for 
on  the  face  sheet  of  their  application. 
All  information  and  forms  needed  to 
apply  for  funding  under  this  solicitation 
are  included  in  this  announcement. 
DATES:  Applications  for  grant  awards 
will  be  accepted  commencing  Mav  11, 
1994.  The  closing  date  for  receipt  of 
applications  shall  be  June  15,  1994.  et 
2  p.m.  (Eastern  Time)  at  the  address 
below. 

ADDRESSES:  Applications  shall  be 
mailed  to:  U.S.  Department  of  Labor, 
Employment  and  Training 
Administration,  Division  of  Acquisition 
and  Assistance,  Attention:  Ms.  Reda 
Harrison,  Reference:  SGA  No.  DAA  94- 
007.  200  Constitution  Avenue^  NW., 
room  S-4203,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Reda  Harrison,  Division  of 
Acquisition  and  Assistance,  Telephone: 
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219-fi702  (this  is  not  a  toll-free 
3r). 
"LEMENTARY  INFORMATION:  This 
announcement  consists  of  four  parts: 
Part  I— Background.  Part  II— 
Application  Process,  Part  III — Statement 
of  Work,  and  Part  IV— Evaluation 
Criteria. 

Part  I — Background 

The  Department  of  Labor's 
Employment  and  Training 
Administration  (ETA),  in  collaboration 
with  other  Federal  agencies,  has 
undertaken  a  series  of  initiatives:  (1)  To 
enhance  the  effectiveness  of  and  to 
better  coordinate  the  services  provided 
through  a  variety  of  programs  and  (2)  to 
enhance  the  competitiveness  of  the 
American  worker.  An  important  aspect 
of  these  initiatives  is  to  elicit  the 
participation  and  involvement  of  private 
sector  firms  both  by  a  direct  approach 
to  major  firms  and  by  developing 
strategies  and  materials  that  will 
provide  assistance  to  State  and  local 
officials  in  dealing  with  small  and 
medium-size  employers. 

A  key  tenet  of  this  effort  is  that  the 
delivery  of  programs  should  be 
customer- focused.  To  accomplish  this, 
there  is  a  need  to  elicit  direct  input  from 
a  broad  range  of  employers  on  the 
services  available  through  various  ETA 
programs  and  to  obtain  detailed  views 
of  these  private  sector  "customers"  on 
ways  to  ultimately  improve  ser\'ices  to 
emplo>Tnent  and  training  clients. 

It  is  important  for  potential  grantees 
to  recognize  that  the  support  requested 
depends  to  a  substantial  degree  on  the 
enactment  of  legislation  proposed  or  to 
be  proposed  to  the  Congress.  While  the 
Department  favors  the  enactment  of 
such; legislation,  there  is  no  assurance 
that  iuch  bills  will  be  enacted  or  that 
there  ivill  not  be  substantial  revisions  in 
the  bills  enacted  into  law. 
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Part  [I — Application  Process 

igiblc  Applicants 

•  irds  under  this. Solicitation  will  be 
■•  10  non-profit  organizations. 

^mission  of  Proposals 

briginal  and  three  (3)  copies  of  the 
p  i;al  shall  be  submitted.  The 
p  *al  shall  consist  of  two  (2) 

te  and  distinct  parts. 

I  shall  contain  the  cost  proposal, 
ting  of  the  following  items: 

lord  Form  (SF)  424.  "Application 
oral  Assistance"  (Appendix  No. 
I  SF  424A,  "Budget"  (Appendix 
Also,  the  budget  shall  include  on 
pjatrate  page(s)  a  detailed  cost 
sis  of  each  line  item  in  the  budget. 

II  shall  contain  a  technical 
proptoBal  that  demonstrates  the 


aia 
a:1 


Ffd 
nd 
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applicant's  capabilities  in  accordance 
with  the  Statement  of  Work  contained 
in  this  aiuiouncement.  Applicants  are 
strongly  encouraged  to  submit  a 
technical  proposal  cf  less  than  one 
hundred  fifty  (150)  pages  in  length 
(e.xclusive  of  appendices)  which  sets 
forth  the  applicant's  explanation  of  how 
it  proposes  to  accomplish  the  elements 
described  in  the  Statement  of  Work. 

No  cost  data  or  reference  to  price  shall 
be  included  in  the  technical  proposal.  In 
order  to  assist  applicants  in  preparing 
their  proposals  and  to  facilitate  the 
expeditious  evaluation  by  the  review 
panel,  proposals  should  be  organized 
and  presented  in  the  same  sequential 
order  as  the  Evaluation  Criteria  in  Part 
IV  of  this  announcement. 

C.  Hand-Delivered  Proposals 

Proposals  should  be  mailed  at  least 
five  (5)  days  prior  to  the  closing  date. 
However,  if  proposals  are  hand- 
delivered,  they  must  be  received  at  the 
designate  place  by  2  p.m..  Eastern  Time 
by  June  15,  1994.  All  overnight  mail 
will  be  considered  to  be  hand-delivered 
and  must  be  received  at  the  designated 
place  by  the  specified  closing  date. 
Telegraphed  and/or  faxed  proposals  will 
not  be  honored.  Failure  to  adhere  to  the 
above  instructions  will  be  a  basis  for  a 
determination  of  nonresponsiveness. 

D.  Late  Proposals 

Any  proposal  received  at  the  office 
designated  in  die  solicitation  after  the 
exact  time  specified  for  receipt  will  not 
be  considered  unless  it  is  received 
before  award  is  made  and  it — 

(1)  Was  sent  by  U.S.  Postal  Service 
registered  or  certified  mail  not  later  than 
the  fifth  calendar  day  before  the  date 
specified  for  receipt  of  application  (e.g., 
an  offer  submitted  in  response  to  a 
solicitatio;;  requiring  receipt  of 
application:-,  by  the  20th  of  the  month 
must  have  been  mailed  by  the  15th);  or 

(2)  Was  s.-nt  by  U.S.  Postal  Service 
Exprtss^^  Mail  Ni-.xt  Day  Service — Post 
Office  to  Addressee,  not  later  than  5 
p.m.  at  the  place  of  mailing  two  working 
day  prior  to  the  date  specified  for 
receipt  of  proposals.  The  term  "working 
days"  fXi  ludes  weekends  and  U.S. 
Federal  holidays. 

The  mil ,  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
proposal  sent  either  by  U.S.  Postal 
Service  registered  or  certified  mail  is  the 
U.S.  postmark  both  on  the  envelope  or 
wrapper  and  on  the  original  receipt 
from  the  U.S.  Postal  Service.  Both 
postmarks  must  show  a  legible  date  or 
the  proposal,  shall  be  processed  as  if 
mailed  late.  "Postmark"  means  a 
printed, .stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 


machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  supplied  and  affixed  by 
employees  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  should  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  "bull's  eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
WTapper. 

E.  Withdrawal  of  Proposals 
Proposals  may  be  withdrawTi  by 

written  notice  or  telegram  (including 
mailgram)  received  at  any  time  before 
award.  Proposals  may  be  withdrawn  in 
person  by  an  applicant  or  an  authorized 
representative  thereof,  if  the 
representative's  identity  is  made  knowTi 
and  the  representative  signs  a  receipt  for 
the  proposal  before  award. 

F.  Period  of  Performance 

The  period  of  performance  will  be  12 
months  from  the  date  of  execution. 

G.  Funding 

DOL  has  set  aside  up  to  SI. 8  million 
to  be  disbursed  for  all  categories. 

H.  Option  to  Extend 

Based  on  the  availability  of  funds, 
effective  program  operation,  and  the 
needs  of  the  Department,  the  grants  may 
be  extended  for  up  to  two  option  years. 

Part  III— Statement  of  Work 

Each  of  the  following  initiatives  has  a 
specific  set  of  parameters,  activities,  and 
tasks: 

A.  School-to-Work 

The  United  States  is  the  only 
industrialized  nation  that  lacks  a 
comprehensive  system  to  help  its  youth 
acquire  the  knowledge,  skills  and 
information  about  the  labor  market 
neces.<^ary  to  make  an  effective  transition 
from  school  to  career-orienfrd  work. 
Three-fourths  of  Ameri(.a's  high  school 
students  enter  the  workforce  without 
college  degrees. 

Many  do  not  possess  the  basic 
academic  and  occupational  skills 
necessary  for  th*'  workplace  or  to  pursue 
fur'.iier  education. 

The  Departments  of  Labor  and 
Education  have  made  the  development 
of  a  school-to-wt!rk  sy.-^tcm  a  hi(.',h 
priority.  The  "Sthool-to-Work 
Opportunities  Initiative"  builds  on 
earlier  work  of  the  two  Departments  as 
well  as  exemplary  programs  at  the  State 
and  local  levels.  'i"he  "School-to-Work 
Opportunities  Act  of  1994"  was 
developed  by  the  Departments  of  Labor 
and  Education  and  was  signed  into  law 
by  the  President  on  May  4,  1994. 

This  legislation  provides  a  broad 
fram.ework  for  effective  school-to-work 
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strategies  and  seed  money  for  statewide 
and  local  implementation  of  school-to 
work  systems.  During  Fiscal  Year  1994. 
tlie  Dnpartments  are  using  pre-existing 
legislative  authority  to  begin 
developmeiital  activities. 

As  envisioned.  States  and  localities 
will  have  considerable  flexibility  to 
design  and  implement  programs  which 
fit  their  individual  circumstances  and 
unique  needs.  However  all  programs 
will  share  some  basic  compone-nta: 

1 .  Workbasfid  learning  tnat  provides 
a  planned  program  of  job  training  and 
experience,  paid  work  experience, 
workplace  mentoring  and  instruction  in 
workplace  competencies  and  in  a  broad 
variety  of  elements  of  an  industry. 

2.  School-based  learning  that  provides 
career  exploration  and  career 
counseling,  instruction  in  a  career  major 
(selected  no  later  than  the  11th  grade), 

a  program  of  study  that  is  based  on  high 
academic  and  skill  standards  and 
tj-pically  involves  at  least  one  year  of 
post  secondary  education,  and  periodic 
^  evaluations  to  identify  students' 
academic  strengths  and  weaknesses. 

3.  Connecting  Acti\ities  that 
coordinate  involvement  of  employers, 
schools  and  students,  matching  students 
and  work-based  learning  opportunities, 
and  training  teachers,  mentors,  and 
counselors. 

Students,  upon  successful 
completion,  will  receive  a  high  school 
diplomas,  or  its  equivalent;  a  certificate 
or  diploma  from  a  post-secondary 
institution,  if  appropriate:  and  a  skill 
certificate. 

At  the  State  level,  the  Governor,  the 
chief  state  school  officials  and  state 
agency  officials  responsible  for  job 
training  and  employment,  economic 
development,  post  secondary  education 
and  other  appropriate  offices  will 
collaborate  in  the  planning  euid 
development  of  the  state  school  to  work 
system.  At  the  local  level,  partnerships 
that  consist  of  employers,  secondary 
and  post  secondary  education 
institutions,  labor  organizations  and 
other  local  community  and  business 
leaders  will  design  and  administer 
st:hool-to-work  programs. 

The  Departments  of  Labor  and 
Education  are  supporting  State  and  local 
developmental  and  implementation 
activities  by  providing  grants  and 
through  research,  evaluation,  technical 
assistance  and  other  support  activities. 
For  those  States  who  are  ready  to  move 
beyond  developmental  activities,  the 
two  Departments  are  making  available  a 
limited  number  of  larger,  multi-year 
implementation  grants.  States  will  be 
selected  to  receive  these  grants  through 
a  competitive  process  with  an 
anticipated  award  date  of  July  1994. 


Employers  must  play  a  critical  role  in 
designing  and  implementing  school  to 
work  strategies.  Successful  programs 
will  require  the  active  involve.ment  of 
the  business  coinmu'iity.  Employers,  in 
partnership  vrith  lai>or,  must  define  the 
skill  requirements  for  jobs,  participate 
equally  in  the  governance  of  the 
program,  offer  quality  learning 
experiences  for  the  students  at  the 
worksite,  and  provide  jobs  for  students 
and  graduates. 

Thus,  development  of  an  effective 
school-to-work  "systsm"  requires  the 
active  involvement  of  a  substantial 
portion  of  this  nation's  business 
community.  Accomplishing  this 
objective  is  a  daunting  and  chaiHenging 
task.  Employers  must  be  convinced  that 
it  is  in  their  best  interest  to  participate 
in  such  arrangements. 

Employers  who  agree  to  participate 
may  nce<l  assistance  in  developing  the 
capacity  to  transform  their  workplaces 
into  quality  learning  environments  a 
well  as  assuming  other  partnership 
roles.  Experience  to  date  suggests  that  a 
multitude  of  approaches  are  needed  to 
effectively  mobilize  this  nation's 
business  community. 

State  Officials  involved  in  school-to- 
work  transition  have  indicated  that  this 
is  an  area  where  federal  assistance  is 
needed.  Accordingly,  applicants 
interested  in  this  portion  of  the 
solicitation  shall  explain  how  they 
intend  to  accomplish  the  following 
objectives: 

1 .  Create  awareness  among  the 
business  community  about  tie  "School- 
to- Work  Opportunities  Initiative"  in 
general  and,  more  specifically  the 
business  role  in  developing  and 
administering  the  system: 

2.  Build  demand  among  the  business 
community  to  participate  in  local 
partnerships: 

3.  Develop  capacity  of  business  to 
participate  as  an  active  partner  in  local 
school-to-work  opportunities  program; 

4.  Broker  the  formation  of  coalitions 
of  business  and  of  local  partnerships 
among  business,  education,  labor 
(where  appropriate)  and  community 
organizations  to  develop  and  administer 
local  school-to-work  opportujiities 
programs. 

Provide  direct  assistance  to  State  and 
local  programs  in  achieving  employer 
involvement  emd  assistance  in 
developing  effective  local  programs. 
This  may  entail  training  of  State  and 
local  staff,  on-site  involvement  to  obtain 
major  employer  representation  and 
participation  in  the  local  School-to- 
Work  Program  and  other  assistance  as 
requested  by  local  or  state  programs. 

States  and  localities  will  oe 
organizing  their  implementation  of 


school-to- work  systems  around  broad 
industrj/occupationa!  clusters. 
Accordingly,  the  Department  is  seeking 
to  complement  St.=jte  and  local  effort  by 
providing  business  related  assistance 
focused  around  broad  industry  clusters. 

Thus,  the  Department  is  seelting 
applicants  that  can  organize  their  efforts 
around  bmad  industry-  grouos  that 
would  at  least  include:  Manufacturing, 
.service,  retail  and  whoIes.ile  trade,  and 
finance,  insurance  and  real  estate. 
Within  each  sector,  applicants  must  be 
able  to  demonstrate  their  ability  to  enlist 
the  support  of  both  leading  edge 
companies  and  small  and  mid-size 
firms. 

In  addition,  applicants  must  indicate 
the  major  occupational  clusters  within 
each  industry  sector  that  the 
organization  believes  offers  the  greatest 
potential  for  inclusion  in  school-to-work 
transition  opportunities  programs.  The 
Department  is  seeking  to  work  closely 
with  the  applicant(s)  that  is  selected  for 
these  partnership  activities,  but  not  to 
prescribe  the  methods  the  applicant  will 
employ  to  accomplish  the  objectives 
laid  out  above.  The  Department 
recognizes  that  those  applicants  which 
have  demonstrated  the  capability  to 
deliver  services  have  established 
methods  and  processes  for  reaching  and 
supporting  the  employer  community. 

Each  applicant  proposal  for  this 
section  of  the  Statement  of  Work  must 
include: 

1.  A  comprehensive  implementation 
plan  for  providing  targeted  assistance  to 
States  as  they  move  forward  to 
implement  their  school-to-work 
transition  systems.  Such  plan  must  have 
specific  actions  what  will  be 
accomplished  within  the  grant  period. 

2.  A  orief  description  of  all  proposed 
technical  assistance  guides,  videos, 
promotional  materials,  newsletters  and 
other  materials  and  publications 
developed  under  this  grant.  Complete 
drafts  of  these  materials  are  to  be 
submitted  for  review  and,  as  necessary 
revision  prior  to  publication/release. 

3.  A  listing  of  significant  events 
sponsored  by  the  organization  that 
relates  to  the  objectives  of  this  grant, 
regardless  of  whether  this  is  the  primary 
purpose  of  the  event. 

4.  A  plan  for  assessment  of  the 
incentives,  both  financial  and 
nonfinancial,  that  will  be  required  to 
recruit  their  members  participation  in 
local  school-to- work  opportunities 
programs,  on  a  large-scale  basis. 

B.  Skill  Standards 

The  Department  wants  to  promote  the 
active  involvement  of  business 
organizations  in  the  development  of 
national  voluntary  skill  standards.  Once 
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established  these  standards  are  designed 
to  meet  the  needs  of  the  current  and 
potential  workforce,  from  high  school 
dropouts  to  graduates  of  school-to-work, 
programs,  from  dislocated  workers  to 
workers  progressing  along  a  career  path. 
Business  participation  and  leadership  in 
these  activities  is  critical  to  achieving 
our  major  objectives  of  a  common 
language  of  skill  classification  and  a 
portable  credential. 

Therefore,  proposals  submitted  in 
response  to  this  section  of  the  Statement 
of  Work  should  include  a  strategy, 
implementation  plan  and  timetable  for 
the  following  elements: 

1.  Marketing.  To  include  information 
sharing,  promotion  and  generate  interest 
among  the  business  community,  broadly 
defined,  of  activities  in  this  area  and 
informing  workers  of  the  benefits  of  the 
system  for  enhancing  their  ability  to 
enter  or  reenter  the  workforce  or  move 
up  in  a  career  progression; 

2.  Coalition  Building.  To  prepare  the 
business  community  for  participation  in 
voluntary  partnerships  encourage  by  the 
National  Skill  Standards  Board  to  be 
established  under  the  GOALS  2000: 
Educate  American  Act  (this  would 
include  stimulating  business 
participation  as  well  as  courting 
business  partnerships  with 
representatives  from  the  education  and 
training  community.  State  and  local 
govenmients,  community-based 
organizations  and  organized  labor); 

3.  Research.  To  draw  the  linkage 
between  high  performance  work 
organization,  skill  standards  and 
competitiveness  gains,  and  to  examine 
the  connection  between  the  human 
resource  requirements  of  ISO  9000  and 
the  Malcolm  Baldrige  Award  using  skill 
standards  as  a  tool. 

C.  Reemployment  Program  Activities 

Each  year  more  than  one-fourth  of  the 
workforce  move  to  new  jobs  either  to 
advance  careers  or  to  rebound  from  a  job 
loss.  The  Administration  plans  a  major 
investment  to  help  experienced  workers 
move  from  one  job  to  the  next  to  equip 
workers  with  skills  needed  for  the  new 
jobs  of  the  future. 

Currently,  over  60  Federal  programs 
deliver  job  training  and  employment 
services  to  Americans — each  with  its 
owai  funding  mechanisms,  eligibility 
criteria  and  range  of  services.  DOIVETA 
presently  administers  six  separate 
programs  focused  on  dislocated 
workers:  Economic  Dislocation  and 
Worker  Adjustment  Assistance.  Defense 
Conversion  Program,  Defense 
Diversification  Program,  Clean  Air 
Employment  Transition  Assistance, 
Trade  Adjustment  Assistance  and  North 
Atlantic  Free  Trade  Act-Bridge. 


Applicants  seeking  to  submit  a 
proposal  for  this  portion  of  the 
solicitation  shall  include  the  following: 

1.  One-Stop  Career  Centers.  Grantees 
will  propose  a  strategy  for  developing 
effective  local  support  for  one-stop 
career  centers  and  the  local  level 
governance  approach  to  such  centers. 
This  will  require  tlie  development  of  an 
approach  to  building  business  support 
for  Workforce  Investment  Boards,  where 
they  are  created  and  for  training  of  both 
members  of  such  boards  and  staff. 

(a)  The  grantees  will  develop  and 
introduce  a  strategic  planning  model  to 
assist  local  areas  on  implementing 
effective  governance  of  one  stop  career 
centers  and  the  relationship  of  such 
centers  to  the  needed  services.  This  will 
include  the  dissemination  of  workforce 
investment  principles  and  presentations 
to  major  employer  organizations  and 
their  membership  of  these  principles  to 
obtain  support  and  participation. 

(b)  Develop  and  msseminate,  in 
consultation  with  ETA,  models  (or  best 
practices)  for  implementing  workforce 
Investment  Boards,  with  specific 
emphasis  on  the  relationship  with 
existing  structures  such  as  Private 
Industry  Councils  or  other  existing  local 
boards; 

(c)  Develop  and  provide  methods  to 
build  capacity  and/or  orient  board 
members  to  ensure  success;  and, 

(d)  Provide  recommendations  on 
staffing  needs  for  such  local  bodies. 

(2)  Worker  Adjustment.  The  Worker 
Adjustment  inidative  will  require 
grantees,  in  consultation  with  ETA,  to 
undertake  research  efforts  and 
disseminate  technical  assistance  and 
training  materials  to  support  worker 
adjustment  services  for  experienced 
workers.  Proposals  shall  include: 

(a)  Review  of  the  defivery  structure 
for  delivery  of  rapid  response 
assistance,  how  it  is  controlled,  what 
role  substate  grantees  play  and  "best 
practices"  of  effective  Dislocated 
Worker  Units. 

(b)  Examination  of  effective  layoff 
aversion  through  rapid  response  and 
dissemination  of  what  has  been  tried, 
what  has  worked,  who  does  it  and  how 
much  it  costs. 

(c)  Technical  assistance  material  on 
relocation  opportunities  for  discrete 
groups  of  dislocated  technical, 
professional  and  managerial  workers.  To 
what  extent  have  organizations 
developed  systems  to  match  clusters  of 
dislocated  professionals  with  job 
openings  in  other  areas  and  what  can  be 
undertaken  to  expand  or  enhance  these 
efforts. 

(d)  Examination  of  various 
approaches  and  development  of  a 
specific  approach  for  obtaining 


customer  feedback  (including 
participants,  hiring  employers  and 
discharging  employers)  concerning  their 
services  offered  and  the  timing  of  such 
services. 

(e)  Examination  of  the  delivery 
structure  for  dislocated  worker 
services — What  organizations  are 
substate  grantees  under  Title  III?  How 
many  are  Title  II  administrative  entities? 
How  many  use  essentially  the  same 
process  for  dislocated  workers  as 
disadvantaged  workers?  What  is  the 
delivery  structure  for  workers  receiving 
services  under  TAA?  What 
recommendations  can  be  made  for 
improving  or  restructuring  the  delivery 
of  these  services,  especially  under  a 
comprehensive  program  approach? 

PART  IV— EVALUATION  CRITERIA 

Prospective  offerors  are  advised  that 
the  selection  of  grantees  for  awards  is  to 
be  made  after  careful  evaluation  of 
proposals  by  an  evaluation  panel  within 
DOL.  Apphcants  are  advised  that 
discussions  may  be  necessary  in  order 
to  clarify  any  inconsistencies  in  their 
applications.  The  panel  resuhs  are 
advisory  in  nature  and  not  binding  on 
the  Grant  Officer.  The  final  decision  on 
the  award  will  be  based  on  what  is  most 
advantageous  to  the  Federal 
Government  as  determined  by  the  ETA 
Grant  Officer.  Panelists  vdll  evaluate  the 
proposals  on  the  basis  of  the  following 
factors: 

A.  Design  and  Approach  of  Project  (40 
points) 

Applicant's  planned  approach  for 
accomplishing  the  objectives  set  forth  in 
the  Statement  of  Work.  This  includes  a 
basic  understanding  of  the  initiatives  as 
reflected  in  the  planning,  development 
and  implementation  of  the  program(s): 
The  soundness  of  the  plan  to 
accomplish  the  goals  and  the  objectives 
and  the  establishment  of  measurable 
outcomes. 

B.  Content,  Scope  and  Quality  of 
Proposed  Project  (40  points)  ' 

Consideration  will  be  given  to  such 
factors  as:  organizational  structure, 
program  components  and  activities, 
staffing  and  resources  and  the  ability  of 
offer  to  accomplish  the  goals  and 
objectives  of  the  Initiatives. 

C.  Demonstrated  Capacity  to  Establish 
Linkages  and  Leverage  Resources  (20 
points) 

The  ability  of  the  offerer  to  complete 
the  objectives  set  forth  in  the  Statement 
of  Work,  to  provide  necessary  linkages 
with  complementary  programs,  the 
business  community,  schools.  State  and 
local  training  agencies  and  other 
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organizations  providing  emplo>Tnent 
and  training  services.  Also  evaluated 
will  be  the  soundness  of  plans  for 
linking  community  resources  and  their 
active  participation  in  program 
objectives. 

D.  Costs 

Costs  shall  be  rated  separately.  Costs 
will  be  analyzed  to  determine 
reasonableness.  Available  resources 
should  be  adequate  for  the  services 
proposed  in  the  application. 

-  Please  indicate  costs  separately  for 
each  major  activity  area  (School-to- 
Work,  skill  standards  or  Reemployment 


program).  The  cost  in  each  areas  must 
be  reasonable  in  view  of  the  anticipated 
results.  Applicants  should  document 
their  expected  costs  and  justify  why 
they  consider  these  costs  reasonable. 

Applicants  must  indicate  for  each 
major  area  the  principle  personnel  to  be 
assigned.  If  the  work  or  most  of  the 
work  would  be  performed  by  a 
subgrantee,  include  infonnation  on  the 
proposed  subgrantee  organization  and 
its  principle  personnel  to  be  assigned  to 
the  planned  work. 

Applicants  are  advised  that  awards 
may  be  made  to  more  than  one 
organization  for  a  given  cluster,  i.e.  Skill 


Standards,  and  that  awards  may  be 
made  in  all  or  selected  clusters.  Awards 
may  not  be  made  in  a  cluster  area  in 
which  proposals  are  rated  technically 
unacceptable. 

Signed  at  Washington.  DC  this  5th  day  of 
May- 
Janice  E.  Perry, 

Grant  Officer,  Division  cf  Acquisition  and 
Assistance. 

Appendices 

A.  SF-424,  Application  for  Federal 

Assistance 

B.  SF-424  A,  Budget 

BILLJNG  CODE  4510-30-M 
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INSTRUCTIONS  FOR  THE  SF  424 


This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Item:  Entry: 


Item:  Entrv: 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (BIN)  as 
assigned  by  the  Internal  Revenue  SerN-ice. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter  appropriate 
letter(s)  in  the  space(s)  provided: 

—  "New"  means  a  new  assistance  award. 

• — "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date 

—  "Revision"  means  any  change  in  the  Federal 
(jovernment's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested 

11.  Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (eg,  construction  cr  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


12.  List  only  the  largest  political  entities  affected 
(e.g.,  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
ofTicial  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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Notice  of  Determinations  Regarding 
Eiigibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
TransitJonai  Adjustment  Assistance 

Cr.  icccrdance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Depirtcient  of  Labor  herein  presents 
san'.rr.aries  of  determinations  regarding 
ei:§;faiitty  to  apply  for  trade  adjustment 
asstsJariCe  for  workers  (TA-W)  issued 
d'^iring  the  period  of  April  1994. 

Ir.  order  for  an  affirmative 
de'errriination  to  be  made  and  a 
c5rtitlcation  of  eligibility  to  apply  fcr 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdii'ision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both. 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  first  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absol'Jte  decline  in  sales  or  production. 

INe«iative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
iavestigation  revealed  that  criterion  (3) 
has  r.ot  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-yV-29.4eO;  Metacomet 

Manufacturing  Co.,  Inc.,  Fall  River. 

T-\-''>V-29.579;  GEM  Industries  North 

East.  Gardner,  MA 
T.\-V/-29.460;  Elgin  Electronics.  Erie. 

FA 
T.\-\\'-29.418:RHOR,  Inc.Chula  ViSta. 

CA 
T.'.-'A'-29.4e7;  Middleton  Aerospace 

Corp..  Middleton,  MA 
T.'.-:V-2'?.439:  An-.erican  Centra!  Gas 

Conipanies,  Inc.,  I'.'esf  Te.\as  Div.. 

Odessa.  TX 
TA-l'.'-29.4S2:  BASF  Corp..  Lowland. 

TX 
(r>  the  foUcvving  case^,  th(^ 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  bf;*n  met  for  the 
r?ascr.s  specified. 
TA-lV-2S.475.TA-\\'-29.476: 

Mewboume  Oil  Co.,  Oklahoma  City. 

OK  and  Midland.  TX 
{ncreased  imports  did  not  contribute 
iiT.oortantly  to  worker  separations  at  the 
frm. 


TA-iV-29.360:  Flint  Ink  Corp..  Lodi.  NJ 
Incrv.dsed  tir.ports  did  not  contribute 

importar.t'y  to  worker  separations  at  the 

firm. 

TA-\V-29.e34:  Consolidated  Sen'ices. 
Odessa.  TX 
The  workers'  f:.n~.i  does  net  produce 

an  article  3s  req'.iired  for  certification 

under  sectior.  222  of  tiie  Trade  Act  of 

1974. 

TA-\\'-29. 455:  The  Pillsbury  Co..  East 
GreerK:!:e.  PA 
U.S.  iir.pons  of  prepared  Hour  mixes 
and  doughs  are  negligible  relative  to 
total  L'.S.  ship.T.e.-. t3  in  the  relevant  time 
period.  ~ 

TA-lV-29.323;  The  Breyers  Co.. 
Chcrlotts.  NC 
The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period. 
Increases  cf  i.v.ports  of  articles  like  or 
directly  competitive  u-itii  articles 
produced  by  the  firm  or  appropriate 
subdivisicn  have  not  contributed 
importantly  to  the  separations  or  tbo^eat 
thereof,  and  the  absolute  decline  in 
sales  or  production. 

TA-\V-29.465:  Northrop  Corp..  100 
Mors?  St..  (Bid  Jf3l  Norwood,  MA 

The  investigation  revealed  that 
criterion  (2j  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period. 
Increases  of  imports  cf  articles  like  or 
directly  competitive  wth  eirticles 
produced  by  the  firm  or  appropriate 
subdivision  have  not  contributed 
importantly  to  the  separations  or  threat 
thereof,  and  the  absolute  decline  in 
sales  cr  production. 
TA-lV-29.549;  Atlantic  Design  Co., 
Vestal.  NY 

The  workers'  Crm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-\V-29.512:  fohnscn  Er  Sons.  Inc, 
(Former',}'  The  Drackett  Co  ,  Inc., 
Urbcna,  OH) 
Increased  imports  did  not  contribute 

im.portantly  to  worker  separations  at  the 

firm. 

T.^-^V~2?.4G2;  Intermet  Foundrie-;. 
Loiver  Basin  Fcund.T,  L\Tichbur2:. 
VA 
The  investigation  revealed  that 
criterion  (1)  and  criterion  (2)  have  not 
been  met  A  significant  number  or 
propcrtion  of  the  workers  did  not 
become  totally  or  partially  separated  as 
required  for  certification.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 


Affirmative  Determinations  for  Worker 
Adjustment  A.ssistaace 

TA'W-29.506:  B.C.  Manufacturing. 
Plains.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
2. 1993. 

T.^-\V-29.612,  P.S  Apparei,  Inc.,  Poplar 
Blu^.  MO 
A  certification  was  issued  covv?ring  all 
workers  separated  on  or  after  February 
21.1993. 

TA-\V-29.585:  Hylton  Drillirg  Co.. 
Bakersfield.  CA 
A  certification  was  issued  covering  alt 
workers  separated  on  or  after  February 

23,  1993. 

TA-W-29.591:  Movie  Star  No.  2, 
PcplarvxHe.  MS 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  3, 
1993. 

TA-\V-29.502,  TA-lV-29.503:  Tococo, 
Inc.,  Wilmcre,  KY  and  Midway,  KY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
31,  1993. 

T.'{-W-29.456:  Stoltze-Conner  Lumber 
Co..  Darby.  MT 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
10,  1993. 

TA-\\'-29.545:  Andrea  Manufacturing, 
Decatur.  IL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
17,  1993. 

7^-11-29,507;  Maura  Manufacturing. 
IVilkes  Bcrre.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
2,1993. 

TA-W-29.604  Durango  Apparel,  Inc..  El 
Paso,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 

24,  1993. 

TA-W-29.523:  Sca.it:  Lingerie  Co..  Inc.. 
Battleboro.  NC 

A  certification  xvas  isfued  covering  all 
workers  seoaratod  on  or  after  February 
4,1993. 

TA-\\'-29.647;  Bonis  Sportswear,  Inc., 
Tampa,  FL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  18, 
1003. 

TA-\V-29.4S4:  Land.nicrk  Oil 
Exploration.  Wichita,  KS 

.A  certification  was  issued  covering  all 
\-.orkers  separated  on  or  after  February 
2, 1993 

TA-\\'-29.707:  GTI  Corp..  Diode  Seal 
Dept..  Had  ley.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  9, 
1993. 
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TA~W-29.491;  Shieldalloy  Metallurgical 
Corp..  Cambridge,  OH 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January-  2 
19193. 

TA-W-29.616.  TA-Q-29,617;Denise 
Barry  Fashions.  Inc.,  X'azareth,  PA 
and  Sportette  Industries,  Inc.,  Bath 
PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  1, 
1998 

TA'W-29,618.  TA-W-29,619:  Sportette 
Industries,  Inc.,  Nazareth.  PA  and 
I  Ironhead,  Inc.,  Coplay,  PA 
A  cfcrtificafion  was  issued  covering  all 
workers  separated  on  or  after  March  1. 
19<i^. 

An  b  Oil  &  Gas  Co 

TA~W-29.431;  Atlantic  Richfield  Co.. 

\  Dallas.  IX 
lAinW-29,432:  Arco  Permian,  Midland, 

\tx 

TaU\'-2G.433:  Atlantic  Richfield, 

Bakersfield,  CA 
TAl'\V-29.434:  Arco  Exploration  &■ 

f  ^reduction  Technology,  Plana.  TX 
:ertification  was  issued  covering  all 
er  separated  on  or  after  February 
21. 1994. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Aggrement 
Implomcntation  Act  (Pub.  Law.  103- 
182)  concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(8)  subchapter  D,  chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  Februar>', 
1994 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  section  250  of 
the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(A)  That  sales  or  production,  or  both, 
or  such  firm  or  subdivision  have 
decreased  absolutely, 

(B)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased. 

(c)  That  the  increase  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 


production  of  such  firm  or  subdivision: 
or 

(2)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
■  subdivision  to  Me.\ico  or  Canada  of 
articles  like  or  direaly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

NAFTA-TAA-00060;  B  and  B  Garment 
Works,  Inc.,  Parsons,  TN 
The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
There  was  no  shift  in  production  from 
the  workers'  firm  to  Mexico  or  Canada 
during  the  relevant  period.  The 
investigation  further  revealed  that  the 
contractors  from  who  B  and  B  Garment 
Works  received  production  orders  did 
not  contract  work  with  firms  in  Mexico 
or  Canada.  The  contractors  are 
experiencing  increased  production 
orders. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-O0053;  Simpkins 

Industries.  Westfield  River  Paper 
Co..  Inc..  Russell,  MA 
A  certification  was  issued  covering  all 
workers  of  Simpkins  Industries, 
Westfield  River  Paper  Co.,  Inc.,  Russell, 
MA  separated  on  or  after  December  8 
1993. 

NAFTA-TAA-O0068;  Innotech,  Inc.. 
Roanoke,  VA 
A  certification  was  issued  covering  all 
workers  related  to  the  finishing  of  semi- 
finished plastic  lenses  at  Innotech,  Inc., 
Roanoke,  VA  separated  on  or  after 
Decembers,  1993. 

NAFTA- TAA-00059;  Boss 

Manufacturing  Co..  El  Paso.  TX 
A  certification  was  issued  covering  all 
workers  of  Boss  Manufacturing  Co..  El 
Paso.  TX  separated  on  or  after  December 
8,  1993. 

NAFTA-TAA-00061:  Wotco.  Inc.. 
Casper,  WY 

A  certification  was  issued  covering  all 
workers  engaged  in  employment  related 
to  the  production  of  240  ton  truck 
bodies  at  Wotco.  Inc.,  Casper,  WY 
separated  on  or  after  December  8,  1993. 
NAFTA-TAA-00058:  Frigidaire  Co.. 
Athens  Range  Productions,  Athens, 
TN 

A  certification  was  issued  covering  all 
workers  related  to  fabricated  parts 
production  at  Frigidaire  Co.,  Athens 
Range  Products,  Athens,  TN  separated 
on  or  after  December  8, 1993. 

I  further  determine  that  all  workers 
engaged  in  employment  related  to 
assembly  operations  at  Frigidaire  Co., 
Athens  Range  Products,  Athens,  TN  are 
denied  eligibility  to  apply  for  NAFTA- 


TAA  under  Section  250  of  the  Trade  Act 
of  1974. 

NAFTA-TAA-00062;  Reliance  COMM/ 
TEC,  Reliable  Electric  Div..  St. 
Stephen.  SC 

A  certification  was  issued  covering  all 
workers  engaged  in  employment  related 
to  the  production  of  the  RLS-50  self 
strip  terminal  block,  the  BT  25  binding 
post  terminal  block.  &  the  CQF  50 
binding  post  terminal  block  at  the  St. 
Stephen,  SC  plant  of  the  Reliable 
Electric  Div  of  Reliance  COMM/TEC 
separated  on  or  after  December  8,  1993. 

I  further  determine  that  all  workers 
engaged  in  emp!o\7nent  related  to  the 
production  of  articles  other  than  the 
RLS-50  self-strip  terminal  block,  the  BT 
25  binding  post  terminal  block,  and  the 
CQF  50  binding  post  terminal  block  at 
the  St.  Stephen,  SC  plant  are  denied 
eligibility  to  apply  for  NAFTA-TAA 
under  Section  250  of  the  Trade  Act  of 
1974. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  April,  1994. 
Copies  of  these  determinations  are 
available  for  inspection  in  room  C-4318, 
U.S.  Department  of  Labor.  200 
Constitution  Avenue.  NW..  Washington. 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  to  WTite  to 
the  above  address. 

Dated:  May  3,  1994. 
Violet  L.  Thompson. 

Deputy  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  94-11452  Filed  5-10-94;  8:45  am) 

BILLING  CODE  4S10-30-M 


Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
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ai  aissaded  (46  Stat.  !  *94.  a?  amended, 
;g  use.  276a)  and  of  o*her  Federal 
*".d'.ut9s  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
s?a'ules  as  may  from  time  to  t'rr.e  be 
enacted  containing  provisior.s  for  the 
payment  of  wa^es  deterrrmed  to  be 
p-^:".  iibng  by  the  Secretan*  of  Labor  in 
a_:o-:dance  with  theDevio-Bacon  Act. 
Thd  prevailLig  rates  a^d  fringe  benefits 
de'emlced  in  these  decisions  shall,  in 
ac  :crdance  v.-ith  the  pro'isic-ns  of  the 
t':re-io;:;g  statutes,  ccnstif-jte  the 
r:  irj.z:'jm  wages  payable  en  Federal  and 
t?dera!!y  assisted  constroction  projects 
t;i  laborers  and  mechanics  of  the 
;c>^c:tied  classes  angered  en  contract 
v.ofk  of  the  character  and  in  the 
localities  described  therein 

Goad  cause  is  hereby  found  for  not 
u'uizing  notice  and  pih'ic  comment 
prcceiure  thereon  prior  to  the  issuance 
cf  th?s-i  determinations  as  prescribed  in 
5  use.  553  and  not  providing  for  delay 
tr.  the  effective  date  as  p-escribed  in  that 
section,  because  the  ne-cessjty  to  issue 
currer.t  constructicn  i.iuus'-ry  v.  age 
de'erminations  frequently  and  in  large 
i'0:-j:me  causes  procediires  to  be 
i.n^prjctical  and  contrary  to  the  public 
ir.reresi. 

G?aeral  wage  detemination 
decisions,  and  modifications  anil 
s'Ap-^rsedeas  decisions  thereto,  contain 
r.o  expiration  dates  and  are  effective 
f:c:r'.  f heir  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
15  r^e;ved  by  the  agency,  whichever  is 
eiriier.  These  decisions  are  to  be  used 
in  ■iccordance  with  the  provisions  of  29 
CFR  parts  1  *ind  5.  Accordingly,  the 
a£>-~',.c.5t}ie  decision,  together  with  any 
n.o  1;!"ic3tions  issued,  must  be  made  a 
pir  of  everj-  contract  for  performance  of 
the  described  work  within  the 
g-.'-;-.;raphic  area  indicated  as  reqiiired  by 
tin  .rrpUcable  Federal  prevailing  wage 
Iji'.-  ir.d  29  CFR  part  5.  The  wage  rates 
a.'.dfrnge  benefits,  notice  of  which  is 
p'..b-.:ihed  herein,  and  which  are 
ccrta^ned  in  the  Government  Printing 
Otace  {GPOj  document  entitled 
"G-er.e'al  Rale  DeterniinJitions  Issued 
UnderThe  Davis-Bacon  And  Related 
.Acts,"  ohall  be  the  minimum  paid  by 
C'-.n* rectors  and  subcontractors  to 
tib.:;rers  and  mechanics. 

.Acy  person,  organization,  or 
governmental  agency  having  an  interest 
i<\  -the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
frir.se  benefit  information  for 
co".5ideraticn  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
wri'ing  to  the  U.S.  Department  of  L,abor, 
E-rr.'j!cyment  Standards  Administration, 
I Vj^ti  and  Hour  Division,  Division  of 


Wage  Oetenr.  •Inaiior.s,  200  Constit  ution 
Avenue,  MV  ,  room  S-3014, 
Washington.  DC  2C21C. 

Withdrawn  General  Wage 
Determination  Decision 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdra',-'ir.g,  fro.m  the  date  of  this 
notice. General  Wege  Determ.ination 
Nos.  GA94jD63  and  M1940033,  dated 
Feb.  11,  1994  Arenic,  Gladwin  and 
Ogem 


iw  Couu*iei,  previously  in 


MI 940033,  are  cow  added  to  N'1940003 

for  buildirg  construrtion. 
Agencie*  v^ith  constraction  p-ojects 


pen: 


.".g.  to  IV  hi..h  \\\ia.e  Detemunation 


GA9400hj  w^_id  have  been  applicable, 
should  Lt-'-izr-  ihe  proi»»ct  determination 
procedure  by  submitting  an  SF-308. 
(See  Re2u!atio-5,  29  CFR  part  1.  section 
1.5  )  Contracts  for  which  bids  have  been 
opened  shi!'.  not  be  affected  by  this 
notice.  Also,  consistent  with  29  CFR 
l.e(c)(2)i.i)(A;.  when  the  opening  of  bids 
is  within  ten  (10)  days  of  this  notice,  the 
contract  specifications  need  not  be 
affected. 

New  General  Wage  Determination 
Decisions 

The  numbc's  of  the  decisions  added 
to  the  Ccverr.merit  Printing  Office 
documi'Snl  entitled  '■General  Wage 
Determinations  Issued  Lender  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State. 

I'o/urre/".' 

Missouri 

MOVwOOro  'V£>  t3,  ','i<ii) 

MO9&0071  (May  13, 19^41 

MCKi40072  *May  13.  19941 

MO^-iOO,'3  *y.iy  11.  1^41 

MO9400ri  iSlsy  13,  19941 

MO'340075  .'May  13.  29941 

MO940rr6  (May  13, 1994) 
Teva? 

TX^40:i2  (May  13.  199^') 

TX3401t3lMay  13.  t<594) 

T-\9401t»  lM.'y  13, 19041 

Modif.cation  io  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  .Acts"i)eing  modified  are  listed 
by  Volume  and  State.  Dales  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modiP.ed. 

V'o/i;rne7 

New  Jersey 

Nj940004<?eb.  11.  19944 
New  Yorit 

NY940003  (Feb.  1 L  19944 

NY940004^Feb.  11,  19944 

NY94001J  (Feb.  11,  19944 


N  Y'J-V0i1t6  (Fr?b.  1 L  1994) 
NV9400:2(reb.  11,  19941 

Volume  H 

DistriiAofCo'.j'rbia 

DC-O-iOOOKFeb.  11.  1'394) 

N'.arvland 
Mr,  540^116  (Feb.  11,  1^4) 
WD94G;^t7  (Feb.  11, 1994) 
^0040034  (Feb.  11.  19941 
MD94TO48  (Ft  b.  11.  1994) 

V:r^iria 

VA94n025  (Feb.  11. 1994) 
VA94O046  (Fen.  11,  1994) 
V.A940052  (Feb  11,  1994) 

v.v:;o-.o; {Feb  it,  1934) 

VA34'":i05  (F?b.  It,  T'i94} 
V.^9m06fApr.  :5.  1934! 

VolLinetn 

Alabama 

A1.9400J4  (M.-.v  25.  1994) 
AL.^4i>036  (N1-  23. 1994) 

Georg;a 

GA940031  (Feb.  It.  1994) 
G.»  0-'.>0053  vr  t!b.  11,  1994) 
G.\94U0C5  (Feb   :i,  1394) 

Voiunie  r/ 


Illinois 

IL940:J01  (Feb 

:i. 

1994) 

1L940007  (Feb. 

11. 

19'W) 

lL94001S(Feb. 

11. 

1994) 

I L9 40060 (Feb 

n. 

1994) 

Ir.diat;?. 

5N940OO4  (Feb. 

11, 

1994) 

Michigan 

Mr^iOOCl  (Fifb. 

11, 

:'>94} 

M'.'?4'X)C2  (Feb. 

11 

1994) 

MJ94000.a  (F^b. 

11 

1994J 

M1940004  (Feb. 

11 

1994J 

MI94O0O5  (Feb. 

11 

1994) 

Mi94(j007  (Feb. 

11. 

1994) 

MI94:)0;2(Ftb. 

11, 

1994) 

Ml'>40C17(F?b. 

11 

1994) 

MI9.',C<ni  (Fdb 

■J1 

1994) 

MI940U46  (Feb. 

11 

1994) 

MI94O047 (Feb 

11 

19941 

Volun-.c  V 

Arkansi-s 

AR940()01  (Ffcb 

i: 

,  1='94) 

AR94tHK)(i  (Feb 

11 

,  19941 

Iowa 

1.A940006  (F-.>b 

11. 

1994", 

^.^^4ool8^Feb. 

11. 

1994) 

Kansas 

KS94OO06 (Feb 

11 

.1994) 

KS04OO12(Fej 

11 

,  1994) 

Misso'.:ri 

MO940053  (Ap 

■     2 

2,  1994! 

MO940054  {.\h 

-.  2 

2.  19941 

Oklahoma 

OK940022  (Feb 

.  22 

.  1994) 

Texas 

TX940023 (Feb 

11 

.  1994) 

TX940073-(Feti 

11 

,  1994) 

TX940097 (Feb 

11 

,  1994) 

Volume  V7 

Alaska 
.AK940001  (Apr  11,  1994) 

Colorado 

CO94P001  (Feb.  n.  1994) 
GO940002(Feb  11.  1994) 
CO940003  (Feb  11. 1994) 
CO9400O4  (Feb.  11. 1894) 
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00940005 
(X)940006 
CXD940007 
CO940009 
CO940010 
CXD940O25 

Oregon 
OR940001 

Washington 
VVA940001 
WA940003 
WA940005 
WA940007 
fVA940008 


(Feb.  n. 
(Feb.  11. 
(Feb.  11, 
(Feb.  11, 
(Feb.  11. 
(Feb.  11, 


1994) 
1994) 
1994) 
1994) 
1994) 
1994) 


(Feb.  11,  1994) 


(Feb.  11, 
(Feb.  11. 
(Feb.  11, 
(Feb.  11. 
(Feb.  11. 


1994) 
1994) 
1994) 
1994) 
1994) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from: 

Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  DC  20402,  (202)  783- 
3|23a 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  Uie  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 


an  annual  edition  (issued  in  January  or 
February)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  6th  day  of 
May  1994. 

Alan  L.  Moss, 

Director.  Division  of  Wage  Determinations. 
[FR  Doc.  94-11450  Filed  5-10-94;  8;45  am] 
BILLING  CODE  4$10-37-M 


Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (P.L.  103-182),  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  Section  250(a)  of 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  (OTAA), 
Employment  and  Training 
Administration  (ETA),  Department  of 

Appendix 


Labor  (DOL).  announces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Departments 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
after  December  8, 19G3  (date  of 
enactment  of  Pub.  L.  103-182)  are 
eligible  to  apply  for  N.\FTA-TAA  under 
Subchapter  D  of  the  Tr?de  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  DC,  provided  such  request 
is  filed  in  writing  with  the  Director  of 
OTAA  not  later  than  May  23,  1994. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  OTAA  at  the  address  shown 
below  not  later  than  May  23,  1994. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director,  OTAA,  ETA.  EXDL.  room 
C-4318,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC,  this  2nd  day  of 
May.  1994. 

Marvin  M.  Fooks. 

Director,  Officeof  Trade  Adjustment 
Assistance. 


iPetitionef  (union/wofKers/fifTn) 


Pope  &  TaJbot;  Wood  Products  (Co.) 

Howes  Leather  Company.  Inc.;  Ashland 

Hide  Company  (Wkrs.). 
Andrea  Mfg.;  Joyce  Mfg.  (ILGWU)  

Lyons  Falls  Putp  &  Paper  (UPIU)  

Kraft  General  Foods;  Desserts  (frozen). 

Snacks  (Wkrs.). 

L.  Grief  Co.  (Wkrs.) 

Inda    Limited;    Season    All    Industries 

(Wkrs). 

Mallinckrodt  Anesthesiotogy; 

Mallinckrodt  Medical,  Inc.  (Co.). 


Location 


Port  Gamble,  WA 

Asland,  KY 

Decatur.  IL 

Lyons  Falls.  NY  .. 
Avon.  NY  

SNppensburg,  PA 
Indiana,  PA _ 

New  Athens.  IL  .... 


Date  received 

at  goverrK)r's 

office 


04/14/94 

04/26/94 

04/1  a^ 

04/19/94 
04/26/94 

04/26/94 
04/26/94 

04/22/94 


Petition  No. 


NAFTA-00086 

NAFTA-00087 

NAFTA-00088 

NAFTA-00089 
f^FTA-00090 

NAFTA-00091 
NAFTA-00092 

NAFTA-00093 


Articles  produced 


Dimension  lumtjer  for  domestic  mar- 
kets. 

Sole  leather  used  in  manofacturir>g  of 
footwear. 

Wonwns  sportswear— jacket,  skirt 
pants,  vest,  short,  t)k)use. 

Chforine  free  paper. 

Frozen  novelties  (podding  pops,  )elIo 
pops,  etc.). 

Mens  suit  pants,  slacks,  and  vests 

Windows  (glass)  for  commercial,  putjiic 
buikjings  (schools,  offk»  buiWrngs. 
etc.). 

Temperature  sensor  products  (dispos- 
able temperature  probe,  a  medical 
device  used  primarily  on  patients 
while  in  surgery). 
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LIBRARY  OF  CONGRESS 

Copyright  Office 
[Docket  No.  94-1 B] 

Copyright  Arbitration  Royalty  Panels; 
List  of  Arbitrator  Names 

AGENCY:  Cop\Tight  Office.  Library-  of 

Congress. 

action:  Determination  of  CARP 

arbitrator  list. 

SUMMARY:  The  Copyright  Office  of  the 
Library'  of  Congress  is  publishing  the  list 
of  arbitrators  eligible  for  selection  to  a 
Cop>Tight  Arbitration  Royalty  Panel 
(CARP)  during  1994.  This  CARP 
arbitrator  list  will  be  used  to  select  all 
arbitrators  required  for  any  royalty  fee 
distribution  proceeding  initiated  under 
17  U.S.C.  802  and  beginning  during 
calendar  year  1994. 
EFFECTIVE  DATE:  May  11,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Kretsinger,  Acting  General 
Counsel.  U.S.  Copyright  Office.  Library 
of  Congress,  Washington,  DC  20540, 
(202) 707-6380. 

SUPPLEMENTARY  INFORMATION:  The 
Cop>Tight  Royalty  Tribunal  Reform  Act 
of  1993,  Public  Law  No.  103-198,  107 
Stat.  2304  (1993),  creates  a  system  of 
Copyright  Arbitration  Royalty  Panels 
(CARPs),  administered  by  the  Librarian 
of  Congress  and  the  Copyright  Office, 
for  the  distribution  of  copyright  royalty 
fees  collected  by  the  Copyright  Office 
under  the  various  compulsory  licenses 
of  the  Copyright  Code,  17  U.S.C,  and 
for  adjustment  of  compulsory  license 
royalty  rates.  For  royalty  rate 
adjustments  and  distributions  that  are  in 
controversy,  section  802(b)  of  the 
Copyright  Code  requires  the  selection  of 
a  CARP  consisting  of  three  arbitrators 
from  "lists  provided  by  professional 
arbitration  associations."  The  Librarian 
selects  two  arbitrators,  who  in  turn 
select  the  third  to  serve  as  their 
chairperson.  If  the  two  arbitrators 
cannot  agree,  the  Librarian  is  instructed 
to  select  the  third  arbitrator. 

List  of  Nominated  Arbitrators 

To  implement  the  CARP  selection 
process  of  section  802(b),  the  Copyright 
Office  recently  issued  a  set  of  interim 
regulations.  59  FR  23964  (1994). 
Subpart  A  of  part  231  of  these 
regulations  describes  the  selection  and 
organization  of  the  CARPs.  37  CFR  part 
251.  For  1994.  arbitration  associations 
w  ere  asked  to  submit  a  list  of  persons 


qualified  to  serve  on  a  CARP,  as 
described  in  §  251.5.  by  May  6.  The 
regulation  required  that  the  submitting 
arbitration  association  supply  the 
following  information  for  each  person; 

(1)  The  full  name,  address,  and 
telephone  number  of  the  person. 

(2)  The  current  position  and  name  of 
the  person's  employer,  if  any.  along 
with  a  brief  summary  of  the  person's 
employment  history,  including  areas  of 
expertise,  and.  if  available,  a  description 
of  the  general  nature  of  clients 
represented  and  the  types  of 
proceedings  in  which  the  person 
represented  clients. 

(3)  A  brief  description  of  the 
educationdl  background  of  the  person, 
including  teaching  positions  and 
membership  in  professional 
associations,  if  any. 

(4)  A  statement  of  facts  and 
information  which  qualify  the  person  to 
serve  as  an  arbitrator  under  §  251.5. 

(5)  A  description  or  schedule 
detailing  fees  proposed  to  be  charged  by 
the  person  for  service  on  a  CARP. 

(6)  Any  other  information  which  the 
professional  arbitration  association  or 
organization  may  consider  relevant. 

37  CFR  251.3(a). 

Section  251.3(b)  directs:- 

After  May  6.  1994  *   *   *  the  Librarian  of 
Congress  shall  publish  in  the  Federal 
Register  a  list  of  at  least  30.  but  not  more 
than  75  persons,  submitted  to  the  Librarian 
from  at  least  three  professional  arbitration 
associations  or  organizations.  The  persons  so 
listed  must  satisfy  the  qualifications  and 
requirements  of  this  subchapter  and  can 
reasonably  be  expected  to  be  available  to 
serve  as  arbitrators  on  a  CopyTight 
Arbitration  Royalty  Panel  during  that 
calendar  year.  This  list  will  constitute  the 
"arbitrator  list"  referred  to  in  this  subchapter. 

The  publication  of  today's  list 
satisfies  the  requirements  of  §  251.3. 
Although  §  251.3(b)  sets  an  upper  limit 
of  75  names,  tlie  Copyright  Office  is 
publishing  an  arbitrator  list  containing 
107  names.  The  short  period  of  time 
between  receipt  of  the  names  from  the 
arbitrator  associations  and  the  need  to 
publish  the  arbitrator  list  precluded  the 
possibility  of  prescreening  the  list  to 
stay  within  the  75  person  maximum. 
The  Office  is  therefore  waiving  the 
maximum  limitation  for  this  year  and  is 
publishing  all  the  names  submitted  by 
the  arbitration  associations  that  met  the 
eligibility  criteria  of  §  251.5.  Arbitration 
associations  submitted  names  of  people 
that  they  found  to  satisfy  the  CARP 
eligibility  requirements  described  in 


§  251.5  including  ability  to  serve  on  a 
CARP  at  any  time  during  1994.  i 

As  noted  above  in  the  quotation  from 
§  251.3(b).  today's  list  constitutes  the 
CARP  "arbitrator  list"  for  purposes  of 
subchapter  B.  The  information 
submitted  by  an  arbitration  association 
with  respect  to  each  person  listed  is 
available  for  copying  and  inspection  at 
the  Licensing  Division  of  the  Copyright 
Office.  See  §251. 3(b)  of  the  new 
regulations.  Thus,  for  example,  if  the 
Librarian  is  required  to  convene  a  CARP 
this  year  for  a  royalty  fee  distribution, 
parties  to  that  proceeding  may  contact 
the  Licensing  Division  of  the  Copyright 
Office.  LM— 458.  to  review  that 
information  as  a  means  of  formulating 
objections  to  listed  arbitrators  under 
§251.4. 

Deadline  for  Filing  Financial  Disclosure 
Statement 

Publication  of  today's  list  also  triggers 
a  requirement  imposed  by  the  new 
regulation  on  the  individuals  named  in 
the  list.  Section  251.32(a)  of  the  CARP 
rules  provides  that,  within  one  month  of 
date  of  publication  in  Federal  Register. 
each  listed  person  must  "file  with  the 
Librarian  of  Congress  a  confidential 
financial  disclosure  statement  as 
provided  by  the  Library  of  Congress." 
The  Copyright  Office  is  sending  a 
financial  disclosure  statement,  with 
specific  instructions  for  completing  and 
filing  the  statement,  to  every-  arbitrator 
on  the  CARP  arbitrator  list.  The 
disclosure  statement  will  be  used  by  the 
Librarian  for  purposes  of  determining 
what  conflicts  of  interest,  if  any.  may 
preclude  the  person  from  serving  as  an 
arbitrator  in  a  C.\RP  proceeding.  Unlike 
the  information  submitted  by  arbitration 
associations  under  §  251.3(a).  the 
information  contained  in  the  financial 
disclosure  statements  is  confidential 
and  is  not  available  to  the  public  or  to 
the  parties  to  the  proceeding. 

The  arbitrators  identified  on  the 
arbitrator  list  published  today  have  mitil 
June  13. 1994.  to  file  their  financial 
disclosure  statement  with  the  Librarian. 
Failure  to  file  the  statement  on  time  may 
preclude  consideration  of  the  person  to 
serve  on  a  CARP. 

The  CARP  arbitrator  list  for  1994 
includes: 

Same  and  Affiliation 

Mark  Aarons.  Esq. — American  Arbitration 

Association 
Eugene  N.  Aleinikoff.  Esq. — American 

Arbitration  Association 
Allen  H.  Arrow.  Esq. — American  Arbitration 

Association 


>  This  also  includes  any  "spill  over"  into  1995 
that  may  occur  as  a  result  of  a  C\RP  proceeding 
beginning  late  this  year. 


John  S.  Barr,  Esq. — American  Arbitration 

Association 
Piofessor  Hadley  Bafchelder — "Judge-Net" 
Gerald  E.  Battist.  Esq.— American  Intellectual 

property  Law  Association 
William  W.  Becker,  Esq. — American 

Arbitration  Association 
Rosalyn  B.  Bell,  Esq — American  Arbitration 

Association 
Richard  Bennett.  Esq. — American  Arbitration 

Association 
Richard  M.  Berman,  Esq. — American 

Arbitration  Association 
Tetrell  C  Birch,  Esq.— /American  Arbitration 

Association 
Bruce  Brickman,  Esq. — American  Arbitration 

Association 
Stuart  N.  Brotman.  Esq. — American 

Arbitration  Association 
Thp  Honorable  J.  Robert  Brown— fudicate, 

bic. 
E.  Fulton  Brylawski,  Esq. — American  Film 

Martketing  Association 
The  Honorable  Charles  Qark — Center  for 

Public  Pesources,  Inc. 
fferbert  B.  Cohn,  Esq. — American  Arbitration 

Association 
Edward  T.  Colbert,  Esq. — American 

Arbitration  Association 
Jod  Davldow,  Esq.— American  Arbitration 

Association 
lames  F.  Davis,  Esq. — Center  for  Public 

Resources.  Inc. 
Robert  E.  Donnelly,  Esq. — American 

Arbitration  Association 
The  Honorable  Michael  Dontzin — Endispute, 

Inc. 
Edward  Dreyfus,  Esq.— American  Arbitration 

Association 
Corydon  B.  Dunham,  Esq. — American 

Arbitration  Association 
KatherjTi  M.  Dutenhaver,  Esq. — Endisf>ute, 

Inc. 
Stuart  D.  Dwork.  Esq. — American  Arbitration 

Association 
The  Honorable  Lenore  G.  Ehrig — fudicate, 

Inc.  and  American  Arbitration  Association 
The  Honorable  Jesse  Etelson — Judicote,  Inc. 
John  B.  Farraakides,  Esq. — American 

Arbitration  Association 
Paul  W.  Fish,  Esq.— American  Intellectual 

Ihvperty  Law  Association 
The  Honorable  Marvin  E.  Frankel — 

Endispute,  Inc. 
The  Honorable  Donald  W.  Frvnzcn — 
American  Arbitration  Association 
The  Honorable  George  R.  Gallagher — 

Indicate,  Inc. 
David  A.  Gauntlett,  Esq. — "/udgeMet" 
Charles  L  Gholz.  Esq. — American 

Intellectual  Property  Law  Association 
Eric  D.  Green,  Esq. — Endispute,  Inc. 
Joseph  A.  Greenwald,  Esq. — American 

Afbitration  Association 
Thei  Honorable  Philip  A.  Grucclo — 

Endispute.  Inc. 
The  Honorable  Jsffery  S.  Gulin — judicote, 

ine. 

Micnael  R.  Hafilz,  Esq. — American 

Arbitration  Association 
William  E.  Hartgcring.  Esq.— Endispute,  Inc. 
Jose^)h  S.  Hellman,  Esq.— Endispute,  Inc. 
David  C.  Hilliard,  Esq. — Center  for  Public 

Resources,  Inc. 
Lawrence  K.  Harris,  Esq. — American 

Arbitration  Associotion 
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James  R.  Hobson,  Esq. — American 

Arbitration  Association 
David  H.  Horowitz.  Esq.— American 

Arbitration  Association 
George  A.  Hovanec,  Esq. — American 

Intellectual  Property  Law  Associatidn 
Scott  Hunter,  Esq. — "Judge-Set" 
The  Honorable  Laurance  M.  Hyde,  Jr.. 

(Retired) — "Judge-Net" 
The  Honorable  Bernard  H.  Jackson — 

Endispute,  Inc. 
The  Honorable  Mel  R.  Jiganti — Endispute. 

Inc. 
James  H.  Johnston,  Esq. — American 

Arbitration  Association 
John  J.  Jordan,  Esq. — .American  Arbitration 

Association 
Judy  A.  Julian,  Esq. — Endispute,  Inc. 
The  Honorable  Catherine  B.  Kelly — Judicate, 

Inc. 
Robin  Rae,  Kravitz,  Esq. — American 

Arbitration  Association 
Robert  M.  Landis,  Esq.— Center  for  Public 

Resources,  Inc. 
The  Honorable  William  B.  Lawless, 

(Retired) — "Judge-Net" 
Allen  Lenchek,  Esq. — Judicate,  Inc. 
Arthur  J.  Levine,  Esq. — Center  for  Public 

Resources,  Inc. 
Michael  K.  Lewis,  Esq.— Confer /or  PuWic 

Resources,  Inc. 
Burton  L.  Litwin.  Esq. — American  Arbitration 

Association 
Lee  Loevinger.  Esq. — American  Arbitration 

Association 
The  Honorable  Reul)en  Lozner — Judicate, 

Inc. 
The  Honorable  James  P.  Lynch,  Jr. — 

Endispute,  Inc. 
Thomas  J.  Macpeak,  Esq. — .American 

Intellectual  Property  Law  Association 
Jonathan  A.  Marks.  Esq. — Endispute.  Inc. 
The  Honorable  Frank  J.  McGarr — Center  for 
Public  Resources,  Inc.  and  Endispute.  Inc. 
The  Honorable  H.  Curtis  Meaner — Center  for 

Public  Resources,  Inc. 
Bernard  A.  Meany.  Esq. — American 
Intellectual  Property  Law  Association  and 
American  Arbitration  Association 
Barry  William  Messinger.  Esq. — American 

Arbitration  Association 
The  Honorable  Andrew  Gill  Meyer — 

Endispute,  Inc. 
Frederick  G.  Michaud,  Esq. — American 
Intellectual  Property  Law  Association 
Kenneth  E.  Milan,  Esq.— Center  for  Public 

Resources,  Inc. 
Charles  B.  Molineaux,  Esq. — American 

Arbitration  Association 
Albert  L  Moon.  Jr.,  Esq. — "Judge-Net" 
The  Honorable  Sharon  T.  Nelson — Judicate, 
Inc.  and  American  Arbitration  .Association 
Larry  S.  Nixon,  Esq. — American  InteUixtual 

Property  Law  Association 
Harry  R.  Olsson,  Jr..  Esq. — American 

Arbitration  A'isociation 
The  Honorable  Paul  N.  Pfviffer— Judicate, 

Inc. 
Robert  R.  Pnddy,  Esq. — American 

Intellectual  Property  Law  Association 
G.  Franklin  Rothwell,  Esq. — American 

Intellectual  Property  Law  Association 
E.  Leonard  Rubin,  Esq. — Center  for  Public 

Resources,  Inc. 
Joseph  B.  Russell,  Esq. — American 
Arbitration  Association 


The  Honorable  James  V.  Ryan — Endispute, 

Inc. 
Perry  J.  Saidman,  Esq.— Americon 

Intellectual  Property  Law  Association 
Jeffrey  M.  Samuels,  Esq. — American 

Intellectual  Property  Low  Association 
The  Honorable  Alex  H.  Sands,  ]i.— Judicate, 

Inc. 
The  Honorable  Herbert  Silberman— /udirof*". 

Inc. 
Linda  R.  Singpr,  Esq — Center  fur  Public 

Resources,  Inc. 
Michael  R.  Slobasky,  Esq. — American 

Intellectual  Property  Low  Association 
The  Honorable  Harvey  Smith — Endispute, 

Inc. 
The  Honorable  Louis  .Specfor — Judicate,  Inc. 
JefTrey  L  Squires,  Esq. — American 

Arbitration  Association 
The  Honorable  Alfred  T.  Sulmonetfi, 

(Retired) — "Judge-Net" 
Patricia  A.  Szervo,  Esq. — American 

Arbitration  Association 
The  Honorable  Robert  E.  Tarleton — 

Endispute.  Inc. 
The  Honorable  J  Owen  Todd — Endispute, 

Inc. 
John  M.  Townsend,  Esq. — /Xmerican 
■  Arbitration  Association 
Paul  C  Van  Slyke,  Esq.— Center  for  Public 

Resources,  Inc. 
James  C  Wray,  Esq.— Americon  Intellectual 

Property  Law  Association 
The  Honorable  Ronald  P.  Werthcira — 

Judicate,  Inc. 
Mary  L  Wilson,  Esq. — American  Arbitration 

Association 
James  C.  Wray,  Esq. — Americon  Intellectual 

Property  Law  Association 
Michael  D.  Young,  Esq. — Endispute,  Inc. 
Bruce  Zagaris,  Esq. — American  Arbitration 

Association 

Dated;  May  6,  1996. 
Barbara  Ringer, 
Acting  Register  of  Copyrights. 

Approved: 
Jameti  H.  Billington, 
The  Librarian  of  Congress. 
[FR  Doc.  94-11542  Filed  S-10-94.  8:45  amj 

BILUNO  CO0€  1410-09-P 


NATIONAL  COMMISSION  ON 
MANUFACTURED  HOUSING 

Meeting  of  National  Commission  on 
Manufactured  Housing 

AGENCY:  National  Commission  on 
Manufactured  Housing. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  announces  with  the 
Federal  Advisory  Committee  Art.  Public 
Law  101-625,  as  amended,  the  National 
Commission  on  Manufactured  Housing 
announces  a  forthcoming  m*»eting  of  the 
Commission. 

DATES:  May  24, 199-4.  8:30  a.m.  5  p.m., 
Full  Commission  Mooting;  May  25. 
1994,  8:30  a.m.  5  p.m.,  Full  Commission 
Meeting;  May  26,  1994,  8:30  3  p.m..  Pull 
Commission  Mowting. 


24488 


Federal  Register  /  Vol.  59,  No.  90  /  Wednesday.  May  11.  1994  /  Notices 


ADDRESSES:  Holiday  Inn  Old  Town,  480 

King  Street.  Alexandria,  VA  22314. 

FOR  FURTHER  INFORMATION  CONTACT: 

Camielita  Pratt,  Administrative  Officer. 

The  National  Commission  on 

Manufactured  Housing,  301  N.  Fairfa.\ 

Street,  suite  110,  Alexandria,  VA  22314 

(703) 603-0440. 

TYPE  OF  MEETING:  Open. 

Camielita  R.  Pratt, 

Administrative  Officer. 

|FR  Doc.  94-11384  Filed  5-10-94;  8:45  am) 

BILLING  CODE  6820-EA-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  National  Endowment  for  the 

Arts. 

ACTION:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  expedited  clearance,  by  June 
6, 1994,  of  the  following  proposal  for 
the  collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATES:  Comments  on  this  information 
collection  must  be  submitted  by  June  1 . 
1994. 

ADDRESSES:  Send  comments  to  Mr. 
Steve  Semenuk,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  726  Jackson  Place,  NW.,  room 
3002,  Washington  DC  20503;  (202-395- 
7316).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Judith  E. 
O'Brien,  National  Endowment  for  the 
Arts,  Administrative  Services  Division, 
room  203, 1100  Pennsylvania  Avenue. 
NW..  Washington  DC  20506;  (202-682- 
5401). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Judith  E.  O'Brien,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  room  203, 1100 
Pennsylvania  Avenue,  NW..  Washington 
DC  20506;  (202-682-5401). 
SUPPLEMENTARY  INFORMATION:  The 
Endowment  requests  the  review  of  a 
revision  of  a  currently  approved 
collection  of  information.  This  entry  is 
issued  by  the  Endowment  and  contains 
the  following  information:. 

(1)  The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  will  be  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for;  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
burden  hours  per  response;  (7)  an 
estimate  of  the  total  number  of  hours 


needed  to  prepare  the  form.  This  entry 
is  not  subject  to  44  U.S.C.  3504(h). 

Title:  FY  95  &  96  Arts  Education 
Partnership  Grants  Application 
Guidelines. 

Frequency  of  collection:  Armually. 

Respondents:  State  arts  agencies. 

Use:  Guideline  instructions  and 
applications  elicit  relevant  information 
from  state  arts  agencies  that  apply  in  the 
Arts  in  Education  Program.  This 
information  is  necessary  for  the 
accurate,  fair  and  thorough 
consideration  of  competing  proposals  in 
the  review  process. 

Estimated  number  of  respondents:  28. 

Average  burden  hours  per  response: 
28. 

Total  estimated  burden:  784. 
Judith  E.  O'Brien, 

Management  Analyst.  Administrative 
Services  Division,  National  Endowment  for 
the  Arts. 

(PR  Doc.  94-11993  Filed  5-10-94;  8:45  am] 

BILUNO  CODE  7S3T-01-M 


Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  National  Endowment  for  the 

Arts. 

ACTION:  Notice. 

SUMMARY:  The  National  Endovranent  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  expedited  clearance,  by  June 
6,  1994,  of  the  following  proposal  for 
the  collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATES:  Comments  on  this  information 
collection  must  be  submitted  by  June  1. 
1994. 

ADDRESSES:  Send  comments  to  Mr. 
Steve  Semenuk.  Office  of  Management 
and  Budget.  New  Executive  Office 
Building,  726  Jackson  Place,  NW.,  room 
3002.  Washington  DC  20503;  (202-395- 
7316).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Judith  E. 
O'Brien,  Nation  Endowment  for  the 
Arts.  Administrative  Services  Division, 
room  203,  1100  Pennsylvania  Avenue, 
NW..  Washington  DC  20506;  (202-682- 
5401). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Judith  E.  O'Brien,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  room  203, 1100 
Pennsylvania  Avenue,  NW.,  Washington 
DC  20506;  (202-682-5401). 
SUPPLEMENTARY  INFORMATION:  The 
Endowment  requests  the  review  of  a 
revision  of  a  new  collection  of 
information.  This  entry  is  issued  by  the 
Endowment  and  contains  the  following 
information: 


(1)  The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  will  be  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for;  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
burden  hours  per  response;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry 
is  not  subject  to  U.S.C.  3504(h). 

Title:  U.S./Canada/Mexico  Creative 
Artists'  Residencies:  Host  Organizations 
Application  Guidelines  FY  1995. 

Frequency  of  Collection:  Annually. 

Respondents:  Non  profit  arts 
organizations. 

Use:  Guideline  instructions  and 
applications  elicit  relevant  information 
from  non  profit  arts  organizations  apply 
in  the  International  Program.  This 
information  is  necessary  for  the 
accurate,  fair  and  thorough 
consideration  of  competing  proposals  in 
the  review  process. 

Estimated  number  of  respondents: 
110. 

Average  burden  hours  per  response: 
24 

Total  estimated  burden:  2,640. 
Judith  E.  O'Brien 

Management  Analy-st.  Administrative 
Services  Division,  National  Endowment  for 
the  Arts. 

[PR  Doc.  94-11394  Piled  5-10-94;  8:45  am] 

BILLING  CODE  7S37-01-M 


National  Endowment  for  the  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Expansion 
Arts  Advisory  Panel  (Capstone  Project 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  May  26, 1994  from 
9  a.m.  to  5:30  p.m.  This  meeting  will  be 
held  in  room  730.  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue. 
NW..  Washington.  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  pblic  from  9  am.  to  9:45  a.m.,  for 
Opening  Remarks  and  a  General 
Program  Overview  and  from  4:30  p.m. 
to  5:30  p.m.  for  a  Policy  Discussion. 

The  remaining  portion  of  this  meeting 
from  9:45  a.m.  to  4:30  p.m.  is  for  the 
purpose  of  Panel  re\iew,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundantion  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  this  session  will  be 
closed  to  the  public  purusant  to 


subsection  (c)(4]  (6)  and  (9)(B)  of  section 
532b  of  title  5,  United  States  Code. 
I  [Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodaions 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  of  the  Arts,  1100 
Pennsylvania  Avenue,  N\V., 
Washington,  DC  20506.  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

I  Further  information  with  reference  to 
this  meeting  can  be  obatined  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Office,  National  Endowment  for  the 
Arts,  Washington,  DC  20506,  or  call 
202/682-5439, 

Dated:  May  4, 1994. 

Yvonne  M.  Sabine, 

Director  Office  of  Panel  Operations  National 
Endowment  for  the  Arts. 

(FR  Doc.  94-11333  Filed  5-10-94;  8:45  am] 
BILUNG  CODE  7S37-01-M 
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National  Endowment  for  the  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Folk  and 
Traditional  Arts  Advisory  Panel  (Folk 
Arts  Organizations  Section)  to  the 
National  Council  on  the  Arts  will  meet 
on  June  7-10,  1994.  The  panel  will  meet 
from  8:30  a.m.  to  6:30  p.m.  on  June  7- 
9,  1994  nd  from  8:30  a.m.  to  4  p.m.  on 
June  10, 1994.  This  meeting  will  be  held 
in  room  716,  at  the  Nancy  Hanks  Center. 
1100  Pennsylvania  Avenue,  NW, 
Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
application  evaluation,  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by  * 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  of  section  552b  of 
title  5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Advisory  Committee 
Management  Office,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  (202)  682-5439. 


Dated:  May  4, 1994. 
Yvonne  M.  Sabine, 

Director  Panel  Operations  National 

Endowment  for  the  Arts. 

[FR  Doc.  94-11334  Filed  5-10-94;  8:45  am] 

BILLING  CODE  7S37-01-M 


National  Endowment  for  the  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 
Advisory  Panel  (Choreographer's 
Fellowships  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  June 
6-10. 1994.  The  panel  will  meet  from  9 
a.m.  to  8:30  p.m.  on  June  6-9  and  from 
9  a.m.  to  6  p.m.  on  June  10  in  room  M- 
07,  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  2  p.m.  to  6  p.m.  on 
June  10  for  a  Policy  Discussion. 

The  remaining  portions  of  this 
meeting  from  9  a.m.  to  8:30  p.m.  on  June 
6-9  and  from  9  a.m.  to  2  p.m.  on  June 
10,  are  for  the  purpose  of  panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8. 1994.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4)  (6)  and  (9)(B)  of  section 
552b  of  title  5.  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Peimsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532. 
TYY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
IX:  20506.  or  call  202/682-5439. 


Dated:  May  4, 1994. 
Yvonne  M.  Sabine. 

Director.  Office  of  Panel  Operations.  National 

Endowment  for  the  Arts. 

IFR  Doc.  94-11335  Filed  5-10-94;  8:45  am) 

BILLING  CODE  7S37-01-M 


National  Endowment  for  the  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 
Advisory  Panel  (Choreographer's 
Fellowship  Prescreening  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  June  1-3,  1994.  The  panel  will 
meet  from  3  p.m.  to  8  p.m.  on  June  1 
and  from  9  a.m.  to  8  p.m.  on  June  2-3. 
This  meeting  will  be  held  in  room  M- 
07,  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
application  evaluation,  under  the 
National  Foundation  on  the  Arts  and 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applications.  In  accordance  with 
the  determination  of  the  Chairman  of 
February  8.  1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington 
DC  20506,  or  call  202/682-5439. 

Dated:  May  4, 1994. 
Yvonne  M.  Sabine, 
Director,  Panel  Operations.  National 
Endowment  for  the  Arts. 
IFR  Doc.  94-11336  Filed  5-10-94;  8:45  amj 
BILLING  CODE  7537-01-M 


Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 
Advisory  Panel  (Master  Teachers/ 
Mentors  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  June 
1,  1994.  The  panel  will  meet  from  9  a.m. 
to  2  p.m.  This  meeting  will  be  held  in 
room  M-07.  at  the  Nancy  Hanks  Center. 
1100  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
application  evaluation,  under  the 
National  Foundation  on  the  Arts  and 


24490 


Federal  Register  /  Vol.  59,  No.  90  /  Wednesday.  May  11,  1994  /  Notices 


H;;.nan::ies  Act  of  1965.  as  a^le.^ded. 
tr.ci^ding  discussion  of  information 
given  m  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
Febn.ar>-  8,  1994,  this  session  will  be 
C;05ed  to  the  public  pursuant  to 
subsections  (c){4)  (6)  and  (9)(B)  of 
section  5S2b  of  title  5.  United  Stales 
Code 

Farther  inforraation  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer,  National 
Er.ic'ATnent  for  the  Arts,  Washington. 
DC  :C506.  or  call  202/682-5439 

CiKsd  May  4. 1994 
Yvonoe  M.  Sabine, 
DirKtOi.  Panel  Operations,  l^ational 
Endowrr.ent  for  the  Arts. 
(FRDcc.  94-11337  Filed  5-10-94;  845 anil 
B'^UMC  CODC  rS37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

PocVet  No.  04003453] 

Atlas  Corp.;  Receipt  ot  Application 
From  Atlas  Corp.  To  Amend  Condition 
55  of  Source  Material  License  No. 

SUA-917 

Notice  is  hereby  given  that  the  US 
Nuclear  Regulatory  Commission  (the 
Commission)  has  received,  by  letter 
dated  April  22. 1994,  an  application 
from  Atlas  Corporation  (Atlas)  to  amend 
Condition  55  of  Source  Material  lice.nse 
r.o.  SUA-917. 

The  license  amendment  application 
proposes; 

1.  to  modify  License  Condition  55  to 
char.se  the  completion  dates  for  several 
site  reclamation  milestones.  The  new 
dates  proposed  by  Atlas  would  be  an 
extension  of  one  year  and  would  read  as 

follows: 

A.  ( I )  Windblown  tailings  retrieval 
and  pkcem.ent  on  the  pile — December 
31,  1996. 

(25  Placement  of  the  interim  cover — 
Apr.:  30,  1995. 

(3!  Piacement  of  final  radon  barrier—: 
December  31, 1997. 

B.  (1)  Piece .ment  of  erosion 
protection— December  31.  2000 

(21  Projected  completion  of 
groundsVEter  corrective  actions — 
Dece::-.ber31.  1999. 
FQf^  FURTHER  WrOfM^ATION,  CONTACT; 
Allan  T.  Mullins.  High  Level  Waste  aiid 
Uranium  Recovery  Projects  Branch. 
Division  of  Waste  Management.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  EX]  20555.  (301)  415-6693 

Atlas  Corporation's  application  to 
amend  Condition  55  of  Source  Material 


Licen5^  SrjA-^17,  watch  describes  the 
proposed  changes  to  the  license 
condition  and  the  reason  for  the  request 
is  be;ng  r:;ide  avii'.able  for  public 
i.^.speciion  at  Vr.e  Commission's  Pubhc 
DocuT.er.^  room  at  2120  L  Street.  NW. 
(Lov.-er  Level',  Wsshinglon.  DC  20555'. 
The  licer.5?e  and  any  person  whose 
interest  tr^ay  be  affected  by  the  issuance 
of  this  license  in-.er.d.T.e.^.'.  may  file  a 
request  ioc  hearing,  h  request  for 
hearing  tn  ist  be  filed  with  the  Office  of 
the  Secretary-,  U.S.  Nuclear  Regulator)' 
Commivs£cn,  Washington.  DC  20555. 
within  30  days  of  the  publication  of  this 
notice  tr.  the  Federal  Register;  be  served 
on  the  NRC  staff  (ExecuUve  Director  for 
Operations,  One  White  Flint  North. 
11555  Rockville  Pike,  Rockville.  MD 
203521,  be  served  on  the  licensee  (Atlas 
Corporation,  Republic  Plaza,  370 
Seventeenth  Street,  suite  3150.  Denver. 
Colorado  3C202),  and  must  comply  with 
the  requirt.-nen'.s  set  forth  in  the 
Commission's  regulations,  10  CFR  2.105 
and  2.714  The  request  for  hearing  must 
set  forth  with  particularity  the  interest 
of  the  petitioner  in  the  proceeding  and 
how  that  interest  may  be  effected  by  the 
results  of  the  proceeding,  including  the 
reasons  why  the  request  should  be 
granted,  with  particular  reference  to  the 
following  factors; 

1 .  The  nature  of  the  petitioner's  right, 
under  the  Atomic  Energy  Act  to  be 
made  a  party;  to  the  proceeding; 

2.  The  nature  and  extent  of  the 
petitioner's  property,  financial  or  other 
interest  m  the  proceeding;  and 

3  The  possible  effect,  on  the 
petitioner's  interest,  of  any  order  which 
may  be  entered  in  the  proceeding. 

The  request  must  also  set  forth  the 
specific  aspect  o:  aspects  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  a  hearing 

Dated  at  Rockv:lie.  Mar>'Und,  this  3rd  day 
of  May  1994 

For  the  N<..iC'ea.-  Regulator)-  Corrjnission. 
Kenneth  R.  Hooks, 

Acting  Chief.  High  Le<.el  iVaste  and  L'rvniuni. 
Recover/  Prc/^ts  Branch,  Dnisiori  cf  Waste 
Marce^rrert.  Office  of  Nuc^.ear Materiel 
Safe'.yardSaff^^-jcr-is 
[FR  Dtk;  94-1^4  .'6  Filed  5-tO-94.  6  45  am! 

eiLU.NG  coot  T58»-01-lll 


(Docket  No.  IIA-04-003;  ASLBP  No.  94-691- 
04-eA] 

In  the  Walter  c?  Robert  C.  Dai'ey; 
Establishment  of  Atomic  Satety  and 
Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29. 1972. 
published  in  the  Federal  Register,  37  FR 
28710  (1972).  and  sections  2.105,  2.700, 


2  702.  2.7:4.  2  717  a.id  2  721  of  the 
Commission's  Regulations,  all  as 
amended,  an  .Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceeding. 

This  Board  is  b-ring  established 
pursuant  to  the  re^quest  of  Robert  C 
Dailey  in  response  to  an  im:r,ediately 
effective  order.  On  Ma.'ch  29,  1994.  die 
Deputy  E.\ecui;:-.-e  Director  tor  Nuclear 
Reactor  P.eguli::on,  Regional 
Operations.  iT.d  Research  issued  I.\  94- 

003  to  Mr.  Dai'ey,  entitled    Robert  C. 
Dailey;  Order  Prohibiting  Livolvement 
in  Ce.lain  NRC-Licensed  or  Regulated 
Activities  (Effective  LT.mediatel))."  59 
FR  14688.  Ma.xh  29,  1994  The  Order 
prohibits  Mr.  Dailey  from  participation 
in  any  respect  in  any  NRC-licensed 
activities. 

An  order  designating  the  time  and 
place  of  any  hearing  will  be  issued  at  a 
later  date. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  in 
accordance  with  10  CFR  2.701.  The 
Board  consists  of  the  following 
Administrative  Judges: 

Charles  Bechhoefe:,  Chairrrar,  Atomic  Safety 
and  Licensing  Board  Panel,  US  Nuclear 
Regulator/  CD.T.rr.is>:on,  Washington,  DC 
20555 

Dr  Jerry  R  Kane,  Atomic  Safety  and 
Licensing  Board  Panel.  U.S.  Nuclear 
Regulitcry  Commission,  IVashir.gton.  DC 
20555 

Dr.  Richard  F.  Coie.  Atomic  Safety  and 
Licensir.g  Beard  Panel.  U.S.  Nuclear 
Regulatory  Ccrr. mlsjic.''..  WashiR^ton.  DC 
20555 
Issued  at  Bethesda.  Maryland,  this  4th  day 

of  May  1994. 

B.  Paul  Getter,  |r., 

Ch'.ef  Admints'.rc'.f-'V  fudge.  Atomtc Safety 

and  Licencing  Bonrd  Parte! 

jFR  Doc  94-1 1435  Filed  5-t0-94.  8:45  ami 

BILCNG  CODE  nto~ai^M 


(Docket  No.  EA-93-236;  ASLBP  No.  94- 
692-05-eA] 

In  the  Matter  of  Muciear  Support 
Services,  Inc.;  Establishment  of 
Atomic  Safety  and  Licensing  Board 

Pursuant  to  delegation  by  the 
Ccm.mission  dated  Decerr.ber  29. 1972, 
published  in  the  Federal  Register,  37  FH 
28710  (1972),  rnd  sections  2.105.  2.700, 
2  702,  2-714,  2  717  and  2  721  of  the 
Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  prtx;eeding. 

This  Board  is  being  established 
pursuant  to  the  request  of  Nuclear 
Support  Services,  inc.  ("NSSI ")  in 
response  to  an  immediately  effective 
order.  On  March  28. 1994.  the  Deputy 


Executive  Director  for  Nuclear  Reactor 
Regulation,  Regional  Operations,  and 
Research  issued  to  NSSI  EA  93-236, 
entitled  "Order  Requiring  the  Removal 
of  An  Individual  from  NRC-licensed  or 
Regulated  Activities  and  Order 
Directing  Review  of  Personnel  Security 
Files  (Effective  Immediately}."  59  FR 
14429,  March  28, 1994.  The  Order 
directs  NSSI  to  take  certain  actions 
related  to  another  order  directed  to  an 
NSSI  employee  on  March  29.  1994, 
entitled  "Robert  C.  Dailey;  Order 
Prohibiting  Involvement  in  Certain 
NRC-Licensed  or  Regulated  Activities 
(Effective  Immediately)."  59  FR  14688, 
March  29, 1994. 

An  order  designating  the  time  and 
plaice  of  any  hearing  will  be  issued  at  a 
later  date. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  in 
accordance  with  10  CFR  2.701.  The 
Board  consists  of  the  following 
Administrative  Judges: 

Charles  Bechhoefer,  Chairman,  Atomic  Safety 
and  Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington,  DC 
20555 

Dr.  Jerry  R.  Kline,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington,  DC 
20555 

Dr.  Richard  F.  Cole.  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington,  DC 
20555 

Issued  at  Bethesda,  Maryland,  this  4th  day 
of  May  1994. 

B.  Paul  Cotter,  Jr., 

Chief  Administrative  fudge.  Atomic  Safety 
and  Licensing  Board  Panel. 

[FR  Doc.  94-11434  Filed  5-10-94;  8:45  am] 

BILUNG  CODE  7S10-01-M 


Federal  Register  /  Vol.  59,  No.  90  /  Wednesday,  May  11,  1994  /  Notices 


24491 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33984;  File  No.  SR-GSCC- 
94-1] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing  Corp.; 
Order  Approving  Proposed  Rule 
Change  Relating  to  the  Comparison 
and  Netting  of  Members'  Treasury 
Auction  Purchases 

May  2,  1994. 

On  January  26, 1994,  Government 
Seciirities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").i  On 
February  18,  1994,  GSCC  filed 


Amendment  No.  1  to  the  proposed  rule 
change.2  The  Commission  published 
notice  of  the  proposed  rule  change  in 
the  Federal  Register  on  March  10. 
1994.3  The  Commission  received  one 
comment  letter  in  response  to  this 
notice.4  As  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Description 

The  proposed  rule  change  modifies 
GSCC's  rules  to  allow  GSCC  to  accept 
and  report  data  on  proprietary 
purchases  of  Treasury  notes,  bills,  and 
bonds  made  at  auction  by  members  of 
GSCC's  netting  system;  to  net  the 
purchases  with  when-issued  trades  of 
such  members  in  the  member  securities; 
and  to  deliver  purchased  securities 
through  GSCC's  clearing  mechanism 
(the  "auction  takedown  system").  GSCC 
has  established  links  with  the  Federal 
Reserve  Banks  of  New  York,  Chicago, 
and  San  Francisco  in  order  to  provide 
the  auction  takedown  system,  and  will 
establish  links  with  other  Federal 
Reserve  Banks  as  needed.  GSCC  intends 
to  implement  the  auction  takedown 
system  in  the  Spring  of  1994. 

The  proposed  rule  change  also 
authorizes  GSCC  to  establish  a 
mechanism  for  accepting  data  on 
members'  trades  in  efigible  securities 
from  sources  such  as  exchanges  and 
other  clearing  corporations  on  a 
"locked-in"  basis.  This  means  that 
GSCC  members  would  be  obligated  to 
accept  trades  as  reported  by  such 
sources  and  GSCC  would  treat  such 
data,  under  its  rules,  as  if  they  were  the 
successful  results  of  GSCC's  comparison 
of  trade  data  submissions  from  buying 
and  selling  members. 

1.  The  Auction  Takedown  Senice 

a.  Eligible  Securities 

Only  auction  purchases  meeting  two 
conditions  are  eligible  for  inclusion  in 
GSCC's  auction  takedovra  system.  First, 
the  purchase  must  be  of  a  security  with 
an  issue  date  one  or  more  business  days 
after  the  auction  date.  Second,  only 
proprietary  purchases  are  eligible.  The 
auction  bid  submitted  to  the  Federal 
Reserve  Ban  must  not  include  a 
customer's  or  client's  name  on  the 


15U.S.C.  78s(b)  (1988). 


'i  Letler  torn  Jeffrey  F.  Ingber.  General  Counsel. 
GSCC  to  Jack  Drogin.  Branch  Chief.  Division  of 
Market  Regulation,  Conunission  (February  15, 
1994). 

» Securities  Exchange  Act  Release  No.  33703 
(March  2,  1994).  59  FR  11345. 

<  Letter  from  Gerald  Murphy.  Fiscal  Assistant 
Secretary.  U.S.  Department  of  the  Treasury  to 
Jonathan  C.  Kalz,  Secretary,  Commission  (April  5. 
1994). 


tender  form  or  on  an  attachment  to  the 
tender  form.s 

b.  Necessary  Authorizations 

Prior  to  its  first  eligible  auction 
purchase,  a  GSCC  member  must 
authorize  GSCC  to  receive  data  on  the" 
member's  auction  purchase  from  the 
applicable  Federal  Reserve  Bank.e  If  a 
GSCC  netting  member  does  not  provide 
the  authorization,  GSCC  would  not 
allow  the  participant  to  remain  a  netting 
member.  The  GSCC  member  also  must 
provide  to  the  applicable  Federal 
Reserve  Bank  an  authorization  to 
provide  to  the  applicable  Federal 
Reserve  Bank  an  authorization  to 
provide  GSCC  with  the  data  on  the 
member's  auction  purchase  and  an 
authorization  to  deliver  the  auction 
purchase  to  GSCC's  agent  bank.^ 

C.  Receipt  of  Data  by  GSCC 

In  the  afternoon  or  evening  of  the  day 
of  a  U.S.  Department  of  Treasury 
("Treasury")  auction,  the  Federal 
Reserve  Banks  will  transmit  to  GSCC 
information,  on  a  per-CUSIP  basis, 
regarding  which  netting  members 
received  auction  awards  of  eligible 
securities  and  the  amount  and  value  of 
those  awards  at  each  yield.  The  auction 
award  data  will  be  deemed  to  be  a 
compared  trade;  the  contra-party  will 
not  submit  any  data  on  the  trade.  GSCC 
will  report  the  auction  trade  to  the 
purchasing  member  as  part  of  the  daily 
comparison  output,  and  the  trade  will 
be  binding  on  the  member  at  that  time.« 

d.  Netting 

After  the  auction  award  is  reported  to 
the  GSCC  member,  the  position  will  go 
directly  into  GSCC's  netting  system. 
GSCC  wrlll  treat  the  award,  for 
settlement  purposes,  in  the  same 
manner  as  a  compared  trade  which  will 
be  netted  with  a  member's  compared 
secondary  market  trades  in  the  same 
CUSIP  to  establish  net  settlement 
positions.  GSCC  will  then  report  to  the 
member  the  net  position  (deliver, 
receive,  or  take  no  action)  and  net 
payment  obligation.  Once  netted,  'GSCC 


'  Even  if  the  client  or  customer  is  a  GSCC  nening 
mcmtier,  the  trade  will  still  be  ineligible. 

•The  applicable  Federal  Reserve  Bank  would  be 
the  bank  to  which  the  GSCC  member  intends  to 
submit  its  bid. 

'Currently,  The  Bank  of  New  York  has  been 
designated  as  agent  bank  for  Treasury  notes: 
Chemical  Bank  has  been  designated  as  agent  bank 
for  all  other  products. 

•Procedures  will  be  established  that  will  provide 
the  Federal  Reserve  Banks  with  a  unilateral 
capability  to  cancel  incorrect  data  and  to  provide 
new,  correct  data,  as  necessary.  A  member  can 
generate  a  cancellation  and  correction  request  to  the 
Federal  Reserve  Banks  if  it  believes  an  error  had 
been  made.  The  requested  adjustment  will  be  madi^ 
only  if  it  is  acted  upon  by  a  Federal  Reserve  Bank. 
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ti'.w  be  obligated  to  accept  from  the 
apphcbble  Federal  Reserve  BarJt 
delivery  of  each  member's  auction 
p  ixhase  aad  pay  for  such  purchase, 
tiirough  its  agent  banks.  Pending 
delivery  on  issue  date.  GSCC  wiU 
collect  clearing  fund  niai^in  end 
for*  ard  mark  allocatioa  payment  ^ 
a.T.ounts  based  oa  the  net  settlement 
position  taking  into  account  auction 
purchases.  In  addition.  CSCX  will 
collect  clearance  diffe.^nce  amounts  on 
in  iatra-day  basis  for  any  money 
differences  that  arise  as  a  result  of  the 
pairing  off  of  auction  purchases  with 
fi'.i  obligations.  »o 

e  Deliverj' 

Each  Federal  Reserve  Bank  will 
deliver  the  auction  purchases  to  the 
clearing  bank  designated  by  CSCC  for 
such  p'^irpose.  Early  in  the  day  on  issue 
dite,  CSCC  will  provide  its  agent  banks 
V.  ;th  instructions  for  receipt  and 
deliver)'  so  that  the  auction  purchases 
can  be  received  against  payment  from 
the  Federal  Reserve  Banks  and 
redelivered  to  G-SCC  members  against 
p^y.T.ent  automatically  and  virtually 
mstanianeously. 

CSCC  will  pay  the  Feucral  Reserve 
Banks  for  the  auction  awards  at  the 
awird  pr.ce.  GSCC  will  .-edehver  the 
auction  awards  to  CSCC  members 
?.gam3t  payment  of  the  settlement 
V  dl  ,e,' «  e«qual  to  the  greater  of  the 


»(.-  cor.nection  with  this  fihng.  CSCC  is  chanying 
I'i  for:nu',a  for  calcuUting  the  forward  mark 
aiJoca'-on  ("FMA")  payment  obligation.  Except  for 
ci'e^ofv  I  inter-dealer  broter  netting  members,  who 
do  cv  ha-ie  an  FMA  payment  cbitgetion.  all  netting 
r-e»t;3ers  will  have  their  FMA  p«)-rTient  obligation 
Cdlo-'Lited  based  on  the  entire  dibit  nrark. 

"Thii  rr.o,".cy  difTerence  will  arise  if  the  averagR 
auc'io.-i  price  is  higher  than  the  rrurket  value,  wiih 
'r.^  re»u!;  that  the  settlement  value  will  be  set  at  the 
avers^e  a--Ctioo  price.  In  Siich  e  case,  if  the  net  lorg 
piui^on  for  tae  auction  securities  is  paired  off  wilii 
9  'ail  net  shofl  position  in  the  sjme  CUSIP  (which 
HO  jld  hai-*  a  settlement  value  equal  to  the  lower 
c-.drke*  valuel.  there  %vill  be  a  money  difference 
refiectit  ;  an  amount  owed  to  GSCC  by  ttie  member 

<* The  settlement  value,  a  new  concept,  is  the 
i,  i'e.n  frvarket)  value  plus  a  delivery  different u! 
edl.i^-ner.t  afnount.  In  most  instances,  the  delivery 
d  tfecentuil  ftdjustment  amount  will  be  zero.  CSCC 
ivil!  establish  *  higher  delivery  diftereniial 
adjus'-Tie.".!  a-TOunt  only  under  two  circumstances. 
(>  the  system  (market)  value  is  less  than  the  average 
auction  price,  the  delivery  differential  adjustment 
arrount  will  be  increased  so  that  the  settlement 
vulue  equals  the  averege  auction  price.  In  addil'on. 
CSCC  may  adjust  the  deliver}'  differential 
diiiustment  amount  if  the  member  is  subject  to 
h  ^her  then  normal  surveillance  status  and  if.  in  the 
ooir.icn  of  senior  CSCC  management,  the  potential 
for  such  member  to  Eail  to  meet  its  settlement 
ob.ijatior.s  to  GSCC  is  higher  than  normal.  See 
Ute,-  from  Jeffrey  F.  Ingber.  General  Counsel.  GSCC 
to  Jack.  Dro(;in.  Branch  Chief.  Commission  (February 
1 5.  19941.  GSCC  agrees  that,  to  the  extent 
pr.ic>icabte.  H  will  consult  with  the  Commission 
prior  to  edjusting  the  delivery  differential 
dd'ustinent  amount  for  a  member  *vho  is  on 
*'jrvB''.lance  status.  GSCC  will  follow  up  any  oral 


system  (ctarkelj  value  for  the  position  or 
the  average  auction  price  for  such 
euction  purchase  This  adjustment  is 
necessary  to  permit  CSCC  to  net  auction 
awards  with  when-issued  and  forward 
settling  trades  Ln  the  .same  security. 

The  nomr.al  CSCC  delivery  process 
should  provide  members  with  timely 
delivery  of  their  auction  awards  to  the 
extent  that  members  have  net  long 
positions  consi  iling  of  auction 
securities.  Becajse  members  could  be 
flat  or  short  with  respect  to  other  CSCC 
members  and  long  with  respect  to  non- 
GSCC  dealers  or  their  customers.  GSCC 
will  provide  a  mechanism  for  ensuring 
timely  deliierv'  of  needed  auction 
purchases  to  a  member  who,  as  a  result 
of  its  secondary  market  trading,  will 
have  on  issue  date  a  net  short  or  flat 
position,  or  a  long  position  that  is 
smaller  th^n  trie  amount  of  auction 
purchases  that  it  requires.*-  Under  this 
procedure,  no  later  than  the  evening  of 
the  second  bus.ness  day  prior  to  issue 
date.^T  each  such  me.mber  can  request 
that  CSCC  deliver  to  it  auction 
purchases  made  by  such  member  on  a 
Cb'SlP-by-C'JSIP  basis  ("Priority 
Delivery  Request").  CSCC  will  split 
such  mr'mber's  e.xisting  net  settlement 
position  i:::o  3  long  position  equal  to  the 
level  of  the  requested  delivery,  and  an 
offsetting  short  position.  For  purposes  of 
calculating  a  member's  required  clearing 
fund  deposit,  a  priority  deliver^'  request 
will  be  treated  as  if  it  were  a  net  long 
position  if  it  is  greater  than  the 
member's  actual  net  long  position. 

GSCC  will  establish  the  following 
auction  award  delivery  priorities:  first  to 
members  to  fulfill  Priority  Delivery 
Requests;  next  to  members  with  net  long 
positions  to  the  extent  com:  prised  of 
auction  purchases;  and  then  to  members 
with  net  long  positions  that  remain 
unfilled,  on  an  equal  basis,  in  $50 
million  increments."* 

f  Participant  Failure 

In  the  event  that  a  mem.ber  with  an 
auction  award  fails,  on  or  prior  to  issue 
date,  CSCC  could  incur  a  loss  above  the 
amount  of  collateral  it  holds  from  that 


no>irtcatio.-t  With*  written  notification  and  will 
Continue  >o  cansutt  with  the  Commission  during 
the  time  that  GSCC  exercises  this  authority, 
fvlemomndum  toFile  from  Christine  Sibi'le. 
A;tome>. Commission  (April  25.  19941. 

<-GSCC  will  monitor  the  use  of  this  mechanism 
to  ensure  li\al  only  members  who  need  immediate 
delivery  of  auctior^  securities  are  requesting  the 
priority  delivery. 

<  J  For  auctions  th^t  are  held  on  the  business  day 
irnmediately  prior  to  issue  date,  the  request  must 
be  m.ade  by  no  later  than  on  the  auction  date. 

'♦The  maximum  par  amount  of  securities  that 
can  be  delivered  over  FedWire  is  $50  million.  GSCC 
delivers  the  securities  at  the  maximum  amount  tor 
operational  ease,  to  proWde  a  more  efTicienl  method 
to  distribute  secun'ies. 


member  in  liquidating  the  member's 
positions.  The  Treasury  w  ill  not  be 
liable  for  assessment  for  any  loss  that 
occurs  ai  a  re  jult  of  the  auction 
purchase.  Instead,  pursuant  to  its 
arrangement  with  the  Treasury',  GSCC 
will  have  the  right  to  refuse  deliverj' 
from  a  Federal  Reserve  Bank  on  issue 
date  of  all  or  a  portion  oi"  the  auction 
purchases  of  a  CSCC  member  if  certain 
conditions  exist. 

A  netting  member  who  made  the 
auction  purchase  in  a  CUSIP  must 
rcm.ain  m  a  long  position  in  that  CUSIP. 
CSCC  must  have  reasonable  cause  to 
believe,  based  on  the  information  it  has 
received,  that  the  m.cmber  cannot  or  will 
not  timely  take  deliver)'  of  ar.d  f  :'.!v  pny 
for  auction  purchase  a.-ncmtn  due  it 
from  CSCC.  CSCC  must  have 
detenrtir.ed  trom  its  analysis  and 
prevailing  market  condif.ons  that  there 
is  reasonable  cause  to  believe  that,  if  it 
were  to  liquidate  the  me-Tibiar's  position, 
CSCC  would  incur  a  loss  that  would  not 
be  covered  by  the  margin  deposited  by 
the  member  with  GSCC  and'or  profits 
from  the  liquidation  of  other  positions 
of  the  mem.ber  GSCC  can  specify  the 
amount  of  auction  purchases  on  which 
it  will  not  take  deliver}',  which  amount 
may  net  exceed  the  member's  net  long 
position  in  that  CUSIP. 

GSCC  must  notify  the  appropriate 
Federal  Reserve  Bank,  in  a  m.utually 
acceptable  m.anner,  of  its  exercise  of  this 
right  by  no  later  than  830  a.m.  New 
York  time  on  the  relevant  issue  date. 
The  failing  member  will  remain 
responsible  for  the  payment  of  such 
securities  pursuant  to  lite  terms 
established  by  Lhe  Treasury. 

If  GSCC  incurs  a  residual  loss  as  the 
result  of  the  liquidation  of  a  member's 
auction  purchase,  the  loss  w  ill  be 
allocated  in  the  same  m.a."ner  as  any 
other  allocation  of  loss.  The  loss  wiU  be 
spread  among  all  of  the  retting  members 
that  the  failed  m.e.-nber  did  business 
with  on  or  prior  to  the  day  of  default. 

2.  Locked-ln  Trades 

The  proposed  rule  change  establishes 
a  facility  permitting  GSCC  to  treat  trade 
data  received  from  designated  sources 
other  than  a  Federal  Reser/e  Bank,  such 
as  exchanges  or  clearing  corporations,  as 
locked-in  trades.* 5 

a.  Reporting  of  Locked-In  Trade  Data 

GSCC  will  accept  trade  data  from  a 
locked-in  trade  source  without  matching 
it  with  data  provided  by  a  member. 
CSCC  will  report  these  locked-in  trades 


'5  Proposals  to  extend  this  taciiit)  to 
organizations  other  than  Federal  Reserve  Banks 
should  be  submitted  for  Commission  review  tinder 
section  19(b)  of  the  Act  prior  to  establishing  links 
with  other  locked-in  trade  souixes. 
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tj  tr.embars  as  part  of  its  daily 
coTiparison  output.  For  purposes  of 
CSCC's  rules,  locked-in  trattes  will  be 
coiiiidered  as  compared  trades  and  will 
be  ks  valid,  binding,  and  enforceable  as 
coTpari.sons  issued  based  on  a  match  of 
cciespor.ding  data  submitted  to  GSCC 


t 


tivo  members. 


Bach  member  that  makes  an  eligible 
k  rked-in  trade  will  be  obligated  to 
pipi'ide  GSCC  with  authoriza'ion  f<.r 
CiCC  to  receive  data  on  the  locked-in 
trj  ce  from  the  locked-Li  trade  source.  A 
lo  Jied-in  trade  source  can  correct  or 
df  Ifcte  a  previously  submitted  tradu  by 
providing  appropriate  instructions  to 
C$CC.  If  the  locked-in  trade  source  is 
n0t  a  party  to  the  trade,  CSCC  may 
dtjiete  or  correct  the  data  upon  receipt 
of  matching  instructions  from  each 
rj^mber  that  is  a  party  Ic  the  trade. 

b.  nesting 

Subject  to  the  tenns  and  conditions 
thit  CSCC  agrees  to  with  tlie  locked-in 
trade  so'.ut;e,  GSCC  may  exclude  any 
Iccked-in  trade  from  its  netting  system. 
Eaph  netting  member  that  makes  a 
tocked-in  trade  that  is  eligible  for 
nejtUns;  and  settlement  by  GSCC  must 
prO^'ide  CSCC  and  the  locked-in  trade 
sotJce  with  authorization  for  CSCC  to 
refftive  and  the  locked-in  trade  source  to 
iransmit  data  on  the  locked-in  trade. 

3  Dthsr  Bevisions 

Under  GSCC's  rules,  a  fonvard 
sejtjling  trade  is  eligible  for  GSCC's 
r.eM-ng  system  only  if  the  trade  settles 
ivtithin  less  than  a  certain  number  of 
days  after  comparison  by  GSCC.  For 
exprnple.  only  trades  that  settle  fifteen 
djp  or  less  after  comparison  currently 
ere  eligible  for  GSCC's  netting  system. 
Tiia  proposed  rule  change  amends 
GSCC  Rule  11.  section  2  to  permit  GSCC 
to  establish  the  maximum  number  of 
business  days  between  comparison  and 
settlement  by  a  separately  published 
schedule.  GSCC  w  ill  file  with  the 
Contmission,  pursuant  to  section 
I9(b)f  JKA)  of  the  Act.  any  proposals  to 
change  this  time  period. '6  GSCC's  rules 
also  have  been  amended  to  allow  GSCC 
to  het  fail  deliver  obUgations  and  fait 
receive  obligations  with  any  other 
receive  obligations  and  deliver 
obligations. 

II.  Comments 

As  noted  above,  in  response  to  the 
notice  published  in  the  Federal 
Regbter.  the  Treasury  provided  the 
Commission  with  comments  in  support 
of  the  proposal.  The  Treasury  believes 
that  including  Treasury  auction 


purchases  in  a  multilateral  netting 
system  could  be  beneficial  to  the 
efficiency  of  the  government  securities 
m.arket.  In  addition,  the  Treasury 
believes  that  the  proposal  wo>j'd  enable 
GSCC  to  improve  its  risk  management 
by  providing  a  more  complete  picture  of 
ii5  members*  positions. 

III.  Discussion 

The  Commission  believes  the 
proposed  rule  change  is  consistent  with 
section  t7A  of  the  Act,  and.  therefore, 
is  approving  the  proposs!  Specifically, 
the  Commission  believes  the  proposal  is 
consistent  with  section  17A{b){3)(F)  i' 
of  the  Act  in  f.hit  it  promotes  the  prompt 
and  accurate  c '.earance  .and  settlement  of 
securities  trmracticns,  fosters 
cooperation  and  coordination  with 
persons  engaged  in  clearance  and 
settlemer.t  of  securities  transactions, 
and  removes  impediments  to  the 
national  system  for  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions. 

In  the  1992  Joint  Report  on  the 
Government  Securities  Market  ("Joint 
Report"),  the  Commission,  the  "Trcasur)-, 
and  the  Board  of  Governors  of  the 
Federal  Reser\'e  System  recommended 
several  enhancements  to  GSCC's 
system.'*  One  such  enhancement  was 
the  inclusion  of  auction  take-doun 
activity  in  GSCC's  netting  system,  since 
the  benefits  of  netting  would  increase  as 
more  trades  are  included  in  the  net.  The 
Joint  Report  concluded  that  if  the 
auction  takedown  proposal  were 
implemented,  "additional  information 
on  the  overall  distribution  process 
required  to  settle  Treasury  auction 
purchases  and  on  the  true  net  settlement 
positions  of  m.embers  during  a  when- 
issued  period  would  be  available  at 
GSCC.  GSCC's  proposal  is  especially 
significant  in  hght  of  the  risk  to  the 
Treasury  resulting  from  the  auction 
settlement  process  and  the  use  of 
aulocharge  agreements.  GSCC's  proposal 
would  reduce  the  risk  to  the  Treasury  to 
the  extent  that  GSCC  assumes 
responsibility  for  auction  purchases  that 
are  netted  against  when-issued  sales." '^ 


'8 Memorandum  to  FHe  from  Christine  Sibille. 
^;•.or^.ey.  Commission  (April  25. 1994). 


"15  use  78.}-lft)K3«F;  (1938). 

>•  U.S.  DepartT.ent  of  Treasury.  Baafd  of 
Coverr.crs  of  tte  Federal  Reserve  System,  end 
Securities  and  Exchange  Commisiion,  Joint  Report 
on  the  Covemment  Secunti«(  Marketplace  (Januar>' 
1992).  The  reccrr^endatioRS  are  (1)  automated 
comparison  of  repurchase  agreements:  (2)  inclusion 
of  auction  taka  down  activity  and  yield-based  trades 
in  GSCC's  Betting  system;  (3>  increase  in  categories 
of  CSCC  fnerrijership:  and  (4>  coafirmatioc  systems 
for  non-dealer,  tnstitutionalired  customers. 

"Joint  Report  at  30.  With  this  approval,  all  but 
two  oi  the  recommended  enhancements  to  CSCCs 
system  will  have  beeo  implemented.  Only  the  first 
recommendation,  automated  comparison  of 
repurchase  agreements,  and  the  last 
recommendation,  confirmation  systems  for 


The  proposal  provides  a  more 
efficient  method  of  clearing  and  settling 
auction  securities.  GSCC  members  will 
be  able  to  access  information  on  the 
securities  awarded  to  them  through 
GSCC's  reporting  system,  and  will  have 
the  securities  delivered  and  paid  for 
through  GSCC  s  clearance  system.  The 
processing  required  w:;l  be  reduced 
since  tlie  Federal  R9ser\'e  Banks  wiii 
provide  infor.-nation  and  securities  to. 
and  receive  payment  from,  o.ie  source, 
GSCC,  for  all  GSCC  members.  By 
channeling  ttie  paym.ent  and  deliver)' 
o'oligations  through  one  source  (and 
reducing  those  obligations  through 
netting),  the  clearance  process  will  be 
made  more  efficient. 

Currently,  the  proposal  only  covers 
purchases  of  Treasury  securities  that 
settle  one  or  more  business  days  after 
the  auction  dale  This  limitation  is 
needed  because  of  the  limitations  in 
GSCC's  system.  However,  the  number  of 
Treasury  securities  that  settle  on  the 
same  day  as  auction  date  is  so  small  that 
this  limitation  should  not  have  a 
significant  effect  on  the  national 
clearance  system. 20 

In  addition,  the  proposal  only  covers 
proprietary  puxhases.  If  a  GSCC 
member  were  to  fail.  GSCC  would  still 
accept  auction  awards  to  the  extent 
covered  by  the  GSCC  member's  short 
position.  If  a  GSCC  member's  customer 
purchases  were  included  in  the 
proposal,  there  is  a  possibility  that  a 
customer's  purchase  would  be  used  to 
satisfy  the  failed  member's  short 
position  rather  than  delivered  to  the 
customer.  Once  the  auction  takedown 
proposal  has  been  implemented,  there 
will  be  opportunities  to  study  means  of 
including  customer  trades  without 
undue  risk  to  the  customer.  Until  such 
time,  the  Com.mission  believes  that  it  is 
reasonable  to  exclude  ciistom.er  trades.^' 

The  proposal  would  change  GSCC's 
settlement  pricing  to  accommodate 
introduction  of  auction  positions.  These 
changes  will  serve  two  functions.  First, 
it  will  ensure  that  GSCC  neve:  delivers 
auction  purchases  for  less  than  the 
amount  it  paid  for  the  securities. 
Second,  it  will  provide  GSCC  with  a  risk 
control  measure  when  a  member  is 
subject  to  higher  than  normal 
surveillance  status.  This  should  help 
GSCC  address  the  risk  of  liquidity 


institutionalized  customers,  have  aot  been 
implemented. 

"During  all  of  1993  and  1994.  no  Treasury 
securities  have  settled  on  the  same  day  as  the 
auction  date.  Memorardum  to  Fite  from  Christine 
Sibille.  Attorney.  Commission  (April  25.  t994h 

"  Approximately  15%  of  the  securities  awarded 
to  CSCC  members  are  customer  purchases. 
Memorandum  to  File  from  Christine  Sibille. 
Attorney.  Commission  (April  25. 1994). 
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problems,  and  enhance  GSCC's  ability 
to  safeguard  funds  and  securities. 

The  proposal  also  provides  a  general 
mechanism  for  GSCC  to  accept  locked- 
in  trade  data  from  sources  otlier  than  a 
Federal  Reserve  Bank.  By  accepting  the 
trades  directly  from  a  locked-in  trade 
source  (such  as  an  exchange),  the 
process  of  clearing  and  settling  the 
locked-in  trade  is  made  more  efficient. 
The  GSCC  member  does  not  have  to 
duplicate  input  of  the  data,  submitting 
the  data  once  to  the  locked-in  trade 
source  and  once  to  GSCC.  Instead,  the 
information  flows  directly  to  GSCC, 
thereby  id.sening  the  risk  of  incorrect  or 
incomplete  submissions,  or 
unconfirmed  trades. 

The  proposal  extends  the  benefits  of 
GSCC's  centralized,  automated  netting 
system  to  netting  members'  auction 
securities  purchases.  By  including 
auction  securities  in  GSCC's  netting 
system,  the  level  of  potential  netting  is 
increased  and  the  number  of  required 
movements  of  securities  are  reduced. 22 
Netting  of  auction  securities  also  may 
have  the  effect  of  increasing  a  member's 
liquidity.  Previously,  a  GSCC  member 
with  a  short  position  would  have  its 
required  margin  payments  calculated 
based  on  its  short  position,  even  if  it 
had  an  offsetting  long  position  in 
auction  purchases.  Once  the  positions 
are  netted,  the  member's  margin 
payments  will  be  calculated  based  on 
the  position  after  taking  into  account  the 
auction  purchases,  perhaps  creating  a 
lower  margin  payment.  The  additional 
liquidity  may  assist  in  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions.  In  this  manner, 
the  proposal  removes  impediments  to 
the  national  system  for  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions,  and  fosters 
cooperation  and  coordination  with 
persons  engaged  in  clearance  and 
settlement  of  securities  transactions. 

IV.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  section 
17AoftheAct. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (SR-GSCC-94-01) 
be,  and  hereby  is,  approved. 


J^In  March  1994,  GSCC's  netting  system  received 
S289  billion  in  daily  average  buy/sell  dollars.  This 
amount  was  netted  to  result  in  $65  billion  in 
average  daily  receive  and  deliver  obligations.  In 
effect.  GSCC  netted  out  approximately  77%  of  the 
dollar  obligations  of  members. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

'  Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  94-11339  Filed  5-10-94;  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  StocK  Exchange,  Inc. 
Relating  to  V«'arrants  Based  on  Foreign 
Government  Bonds 

May  5, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  March  2, 1994.  the 
American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Amex.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  approve  for 
listing  and  trading  under  Section  106  of 
the  Amex  Company  Guide  warrants  tied 
to  changes  in  the  prices  of  foreign 
government  bonds. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Amex,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  proposes  to  list  and 
trade  under  Section  106  of  the  Amex 
Company  Guide  warrants  that  can  be 
expected  to  fluctuate  in  value  based  on 
changes  in  prices  of  foreign  government 
bonds.i  Such  issues  may  relate  to  a 
single  bond  issue  or  several  bond  issues 
of  one  or  more  foreign  countries.^ 

Warrants  based  on  prices  of  foreign 
government  bonds  will  conform  to  the 
fisting  guidelines  under  Section  106  of 
the  Amex  Company  Guide  which 
currently  provide  that: 

(1)  The  issuer  shall  have  assets  in 
excess  of  U.S.  $100,000,000  and 
otherwise  substantially  exceed  the  size 
and  earnings  requirements  of  Section 
101(A)  of  the  Amex  Company  Guide; 

(2)  The  term  of  the  warrants  shall  be 
for  a  period  ranging  from  one  to  five 
years  from  date  of  issuance;  and 

(3)  The  minimum  public  distribution 
of  such  issues  shall  be  1,000,000 
warrants  together  with  a  minimum  of 
400  public  holders,  and  an  aggregate 
market  value  of  U.S.  $4,000,000. 

Such  warrants  shall  be  direct 
obligations  of  their  issuer  subject  to  cash 
settlement  in  U.S.  dollars,  and 
exercisable  throughout  their  life  (i.e. 
American  style)  or  exercisable  only  at 
expiration  [i.e.,  European  style).  Upon 
exercise,  or  at  the  warrant  expiration 
date  (if  not  exercisable  prior  to  such 
date),  the  holder  of  a  warrant  will  be 
entitled  to  a  cash  settlement  value 
computed  in  accordance  with  a  formula 
specified  in  the  issuer's  prospectus.  If 
"out  of  the  money"  at  the  time  of 
expiration,  the  warrants  will  expire 
worthless. 

Warrants  may  be  structured  either  to 
increase  or  decrease  in  value  based  on 
the  increase  or  decrease  in  tlte  price  or 
yield  of  the  government  bond  or  bonds. 
Because  all  paym.ents  will  be  required  to 
be  in  U.S.  dollars,  there  would  be  no 
currency  risk  except  to  the  extent  that 
fluctuations  in  the  value  of  the  relevant 


•  The  size  required  for  an  individual  government 
bond  issue  relating  to  a  uarrant  based  thereon  shall 
not  be  less  than  the  equivalent  of  U.S. 
$100,000,000.  In  addition,  such  warrant  issues  shall 
be  based  on  only  thosQ  government  bonds  for  which 
prices  are  readily  available  from  independent 
vendors  of  financial  information. 

2  For  purposes  of  this  rule  change,  the  Exchange 
intends  to  limit  such  issues  to  warrants  based  on 
government  bonds  of  the  following  countries: 
Australia.  Austria.  Canada,  Denmark,  Finland. 
France,  Cflrmany,  Italy,  Japan,  the  Netherlands. 
Spain,  Sweden,  Switzerland,  and  the  United 
Kingdom.  The  Exchange  will  consult  with 
Commission  staff  prior  to  listing  warrants  based  on 
bonds  issued  by  governments  other  than  those 
specified  above.  , 
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currency  affect  the  price  or  yield  of  the 
goi  erpiinent  bond(s). 

The  Amex  will  require  that  member 
•''^'^}s  cniy  sell  such  warrants  to 
stors  whose  accounts  have  been 
)ved  for  options  trading  pursuant 
Jmex  Rule  921.  The  Exchange  also 
1  distribute  a  circular  to  its 
r.bership  prior  to  the 

lencement  of  trading  calling 
:i*.ion  to  the  risks  associated  with  the 
lase  and  trading  of  such  warrants. 
/  it  this  time,  the  Exchange  anticipates 
the  listing  of  a  warrant  issue  based  on 
the  prices  of  between  three  and  five 
foreign  government  issues.  Holders  of 
sucSi  warrants  would  be  entitled  to 
receive  from  the  issuer  in  U.S.  dollars  a 
casjh  settlement  value,  if  any,  based  on 
changes  in  the  arithmetic  average  yield 
to  maturity  of  the  bonds  as  calculated  by 
the  designated  Calculation  Agent  based 
en  |}rices  obtained  from  three  dealers  in 
the  bonds.  3 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  ()Brticular  in  that  it  is  designed  to 
pj^ent  fraudulent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principals  of  trade,  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  and  dealers. 

(B^.Seif -Regulatory  Organization 's 
Stdtenwnt  on  Burden  on  Competition 

"the  Amex  believes  that  the  proposed 
ru'e  change  will  not  impose  an 
ir.abpropriate  burden  on  competition. 

(C)\ieff -Regulatory  Organization's 
Stc/fement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
t'etvbers.  Participants,  or  Others 

U'ritten  comments  on  the  proposed 
m!^  change  were  neither  solicited  nor 
r?-ctived. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Coaunission  Action 

vyitliin  35  days  of  the  date  of 
p '.sbJication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  t  ie  Commission  may  designate  up  to 
90  (ibys  cf  such  date  if  it  finds  such 
lor  Kr  period  to  be  appropriate  and 
P'a\  jishes  its  reasons  for  so  finding  or 


ti«) 


ajs  to  which  the  self-reoulatorv 


org  ip.ization  consents,  the  Commission 
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The 
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E.Kcbange  represents  that  it  will  consul) 
Commission  staff  prior  to  listing  warrant 
tied  to  government  bond{s)  with  respect  to 
specific  calculation  methodology  to  be  used 
dividual  warrant  issuers,  and  (21  the  adequacy 
ailablebond  prici.ng  information. 


lUf 


(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedin-^s  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
s'.:bmit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  vsTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary ,  Securities  and  Exchange 
Commission  ,  450  Fifth  Street.  N\V.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
an;endments,  all  WTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communicaiions  relating  to  the 
proposed  rule  cl.ange  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ft-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington.  DC  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  File  No.  SR-Amex-94-05  and 
should  be  submitted  by  June  1, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regu'.aticr..  pursuant  to  delegated 
authority.* 

IFR  Doc.  94-1:340  Filed  5-10-94;  8:45  an:] 
BILUNG  CODE  eOI(M)<l-M 

[Retease  No.  34-34017;  RJe  No.  SR-PTC- 
92-16] 

Self-Reguiatory  Organizations; 
Participants  Trust  Company:  Order 
Approving  on  a  Temporary  Basis  a 
Proposed  Rule  Change  Relating  to 
Margin  Levels  for  Collateralized 
Mortgage  Ot>ilgat1ons 

May  5. 1994 

On  December  28.  1992,  the 
Participants  Trust  Company  ( "PTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
PTC-92-16)  pursuant  to  section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
( "Act")"  relating  to  the  establishment  of 
margin  levels  on  Collateralized 
Mortgage  Obligations  ("CMO  security" 
or  "CMO")  currently  eligible  for  deposit 
or  which  may  become  eligible  for 
deposit  at  PTC.  Notice  of  the  proposal 


appeared  in  the  Federal  Register  on 

February-  7. 1994.2  Hq  comments  were 
received.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change  on  a  temporary 
basis,  until  Aprd  30, 1995 

I.  Description 

PTC's  proposal  establishes  a  method 
of  computing  the  percentages  to  be 
deducted  from  the  market  value  of 
certain  securities  ("haircut")  to 
determine  how  those  securities  should 
be  valued  for  purposes  of  participants' 
Net  Free  Equity. ^  The  securities  in 
question  are  CMO  securities «  which  are 
eligible  for  deposit  or  which  may 
become  eligible  for  deposit  at  PTC 
Currently,  the  only  such  securities  are 
Real  Estate  Mortgage  Investment 
Conduits  ("REiilC')  issued  by  the  U.S. 
Department  of  Veterans  Affairs  ("VA 
REMIC").5 

Under  PTC's  rules,  the  Applicable 
Percentages  of  the  market  value  of 


« 17  CFR  20O.3O-3(aHt2);i993). 
•U.S.C.  78s(b)(l). 


'  Securities  Exchange  .\c!  Reiea>e  No  33546 
(January  3J.  199;).  59  FR  5646. 

J  Net  Free  Equiry  is  calculated  as  the  s>jm  of;  (1 ) 
The  cash  t>a>ance  in  the  account;  (21  the  nurket 
value  of  securrie«  in  the  account,  less  the 
approprii'.e  haircut  for  such  securities  ("Applicable 
Percentage");  end  (3)  the  value  of  all  Supplemental 
Processing  Coi!et»ral:  minus  (4!  Reserve  on  Gain  on 
transfers  rr^ade  that  dey.  S;:pplemenlal  Processing 
Ccllaterai  includes  the  follomr-.ng:  (U  The  value  o( 
optional  depos-its  to  the  panicipants  fund  allocated 
to  that  account  (optional  deposits  to  the 
participar.ts  fund  are  deposits  that  exceed  the 
minimum  deposit  requi.-ed  pursuant  to  PTC'i  rules 
end  procedures!:  and  (2)  20%  cf  the  .'nandatory 
deposits  to  the  pertxipar.ts  fund  for  the  Master 
Account  [rr^cdiXcy  deposit  to  the  pa.-:icipants 
fund  are  mininr-.uT;  deposits  required  to  be 
deposited  ir.to  such  fund  pursuant  to  PTCs  rules 
and  procedures).  Reserve  on  Cain  tneans:  (II  The 
cont.'act  value  credited  to  the  cash  t>ala.-ice  of  • 
delivering  par.icipant  or  limited  purpose 
participant  over  the  market  value  of  securities 
credited  to  the  transfer  account  associated  with  ttie 
account  of  (he  rcceK  ing  panicipar.t;  or  (2)  tha 
market  value  of  secui-iiies  credited  tc  the  transfer 
account  associated  m;"h  the  account  of  a  receiving 
participant  o\er  the  contract  value  credited  to  the 
cash  tjalance  of  the  delivering  participant  or  limited 
purpose  partx'p6.-.t.  PTC  Rule?.  Ajlxle  I.  Rule  L 

«  A  CMO  is  a  mul'.ipie-ciass  mor'gcge  cash  flow 
security.  As  such,  a  0.10  red;.-ects  the  cash  Row 
from  an  underlying  sta.Tdard  mortgage-becked 
.  secunity  (' N!3S  ').  such  as  a  Government  National 
Mortgage  Association  ( "CNMA")  security,  and 
a  .ows  the  CNfO  issuer  to  create  classes,  or  tranches. 
with  many  d.t'lcrent  ir.terest  rates,  average  lives, 
prepayrr.e-.t  sensi.'ivities.  f.na>  rr.at.:rities.  and 
p.:iy~r.ent  pr,or;t;e$. 

5  V.\  R£M!Ci  are  securities  for  which  the  full  end 
timeiy  payment  of  principal  and  interest  is 
guara.iteed  by  the  United  States  Depatl.-nent  of 
Veterans  Affs-.rs  and  backed  up  the  full  faith  end 
credit  of  tne  United  Slates  government.  The 
Comir.ission  approved  VA  REMICs  a^  eligible  for 
deposit  at  PTC  in  Securities  Lxchanf^e  Act  Release 
Nos.  30792  (June  10.  1992).  57  FR  27495.  and  3^914 
(February  24. 19931  58  FR  12295. 

*  "Applicable  Percentage"  means  that  percentage 
of  the  market  value  of  securities  that  is  included  in 
the  computation  of  Net  Free  Equity.  The  Applicable 
Percentage  is  determined  by  deducting  certain 
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securities  is  used  in  computing  a 
participant's  Net  Free  Equity.  PTC's 
rules  require  participants  to  maintain 
Net  Free  Equity  of  zero  or  greater  in 
each  of  their  agency,  pledgee  transfer, 
and  proprietary  accounts  in  order  for 
transactions  to  be  processed. ^  PTC  has 
the  right  to  borrow  against  or  liquidate 
those  assets  that  comprise  the  Net  Free 
Equity  computations  in  those  accounts 
in  the  event  that  the  participant 
responsible  for  one  or  more  of  those 
accoimts  fails  to  pay  the  account  debit 
balance  at  the  end  of  the  day.  By 
including  only  a  portion  of  the  market 
value  of  securities  in  Net  Free  Equity, 
i.e.,  the  Applicable  Percentage,  PTC 
attempts  to  limit  the  risk  caused  by 
fluctuations  in  the  market  value  of 
securities  in  those  accounts.  In 
computing  Net  Free  Equity,  PTC 
deducts  5%  from  the  market  value  of 
GNMA  Single-Family  securities,  and 
higher  levels  for  GNMA  Project, 
Construction,  and  Mobile  Home 
Securities  to  reflect  their  reduced 
liquidity.8 

Unlike  GNMAs,  CMOs  are  structured 
as  a  series  of  trcuiches  or  classes,  each 
of  which  represents  a  separate  security 
with  unique  characteristics,  such  as 
differing  payment  schedules  and  price 
volatility.  In  addition,  there  is  a  lack  of 
historical  price  data  for  CMOs,  in 
contrast  to  GNMA  securities. 
Consequently,  PTC  has  chosen  to  rely 
on  a  model  developed  by  the  Asset 
Backed  Securities  Group/Trepp 
("Trepp")  that  uses  the  yield  on  an 
imderlying  Treasury  security  to  predict 
the  potential  movement  and 
prepayment  risk  of  a  corresponding 
CMO  tranche  when  subjected  to  a  rise 
or  fall  in  interest  rates.  Currently,  PTC's 
model  assumes  a  50  basis  point  upward 
movement  in  the  underlying  Treasury 
securities  for  CMO  tranches  which 
exhibit  positive  effective  duration  (j.e., 
rise  in  value  with  falling  interest  rates). 
For  CMO  tranches  which  exhibit 
negative  effective  duration  [i.e.,  decline 
in  value  with  falling  interest  rate),  the 
model  assumes  a  50  basis  point 
downward  move  in  the  underlying 
Treasury  security. ^ 


percentages  (i.e..  margin)  from  the  market  value  of 
securities.  See  also  definition  of  Net  Free  Equity, 
supra  note  3. 

'  PTC  Article  fl.  Rule  13. 

•Securities  Exchange  Act  Release  No.  33840 
(March  31.  1994),  59  FR  16672. 

•See  letter  from  Leopold  S.  Rassnick,  dated 
March  21. 1994.  supm  note  5.  When  first  proposed, 
PTC's  methodology  calculated  margins  by  assuming 
a  change  in  prepayment  speeds  based  on  a 
sustained  change  in  interest  rates,  applying  the 
largest  historic  two-day  movement  in  the  yield  of 
ih°  underlying  Treasury  security  as  the  applicable 
interest  rate  change.  Thus,  a  35  basis  point  upward 
ninve  in  the  underlying  Treasury  securities  for  CMO 


Rather  than  assigning  a  uniform 
Applicable  Percentage  for  all  CMO 
securities,  PTC  takes  into  account  the 
unique  characteristics  of  each  CMO 
tranche.io  Each  CMO  tranche  is 
subjected  to  a  stress  test  to  determine  its 
response  to  yield  changes,  thereby 
allowing  PTC  to  assign  each  tranche  an 
appropriate  margin.  PTC's  management 
will  establish  the  margin  based  on  the 
stated  analysis  as  each  CMO  tranche  is 
deposited  at  PTC.  Nevertheless,  PTC  has 
represented  that  the  minimum  margin 
level  for  any  CMO  product  will  be  5%.'i 

n.  Discussion 

The  Commission  believes  that  PTC's 
proposed  rule  change  is  consistent  with 
section  17A  of  the  Act,  and,  specifically, 
with  sections  17A(b)(3)  (A)  and  (F).i2 
Those  sections  require  a  clearing  agency 
to  be  organized,  and  its  rules  be 
designed,  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  and  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  its  custody  or  control  or  for 
which  it  is  responsible.  The 
Commission  is  approving  PTC's 
proposal  until  April  30, 1995,  to  allow 
PTC  to  gain  more  experience  with  CMO 
securities. 

In  1992,  the  Commission  approved  a 
PTC  proposal  to  make  certain  VA 
REMIC  securities,  guaranteed  by  the 
U.S.  government,  eligible  for  deposit  at 
PTC  pursuant  to  PTC  Article  I,  Rule  2.»3 
The  approval  ran  through  December  31, 
1992,  to  coincide  with  the  expiration  of 
the  legislation  authorizing  the  issuance 


tranches  which  exhibit  positive  effective  duration: 
and  a  50  basis  point  downward  move  in  the 
underlying  Treasury  securities  for  CMO  tranches 
which  exhibit  negative  effective  duration.  See  letter 
from  Michael  D.  Frieband,  dated  August  17. 1993. 
supra  note  5.  PTC  has  since  modified  its 
methodology,  which  will  now  rely  on  a  50  basis 
point  upward  move  in  underlying  Treasury 
securities  for  tranches  exhibiting  positive  effective 
duration  for  purposes  of  calculating  margin.  Given 
the  dearth  of  historical  prices  for  CMOs.  using  a  50 
basis  point  upward  move  in  Treasury  securities 
should  generate  more  conservative  margins.  See 
letter  from  Leopold  S.  Rassnick.  dated  March  21, 
1994.  supra  note  5. 

'"This  represents  a  departure  from  PTC"s  past 
practice  of  assigning  a  specific  percentage  margin 
for  each  type  of  security  that  is  eligible  for  deposit 
at  PTC.  For  example,  for  GNMA  Project  Loan. 
Project  Note,  Construction  Loan,  and  Mobile  Home 
Securities,  PTC  established  margin  levels  of  10%, 
10%.  12%.  and  20%.  respectively.  Securities 
Exchange  Act  Release  No.  33840,  supra  note  8. 

>>  See  letter  from  Leopold  S.  Rassnick,  dated 
March  17, 1994,  supra  note  5.  Margins  on  CMO 
securities  which  cannot  be  modeled  by  an 
independent  pricing  source  will  be  set  at  100%.  See 
letter  from  Leopold  S.  Rassnick,  dated  January  12, 
1993,  supra  note  5. 

>i  15  U.S.C.  78q-l(b)(3)  (A)  and  (F). 

"See  Securities  Exchange  Act  Release  No.  30792, 
supra  note  5. 


of  VA  REMICs.»4  In  1993,  legislation 
extending  the  VA's  authority  to  issue 
REMICs  through  December  31, 1995  was 
enacted.  15  in  light  of  the  extension,  the 
Commission  approved  a  PTC  proposal 
allowing  it  on  a  permanent  basis  to 
designate  VA  REMICs  depository 
eligible,  as  long  as  they  continue  to  be 
guaranteed  by  the  U.S.  government. >6 

PTC  has  relied  on  Trepp  as  its  vendor 
for  VA  REMIC  prices  and  has  used 
Trepp's  model  to  determine  margin  for 
such  securities.  Trepp  was  established 
in  1979  and  created  the  first 
independent  CMO  pricing  service  in 
1988.  Currently,  Trepp  provides  pricing 
and  analytical  services  to  more  than  500 
institutions,  including  23  of  the  25 
largest  bank  trust  departments.!' 

Because  each  CMO  tranche  has 
unique  characteristics,  Trepp  models 
each  security  to  determine  its  value.  The 
information  required  to  model  each 
tranche  of  a  CMO  is  derived  from  that 
CMO's  prospectus,  including  the 
characteristics  and  principal  payment 
priorities  of  each  tranche,  initial  price 
and  interest  rate,  and  remaining 
principal  balances  and  prepayment 
assumptions  used  to  derive  the  cash 
flows  and  initial  spread. ib 

Initially,  PTC  gauges  the  accuracy  of 
these  models  by  comparing  the  cash 
flows  and  other  data  calculated  by  the 
model  to  the  information  provided  by 
the  underwriter  in  the  issuer  summary 
report  and  the  prospectus.  In  addition, 
the  accuracy  of  the  model  is  tested  on 
an  ongoing  basis  by  comparing  its 
valuations  to  those  of  the  underv^rriter, 
and  by  using  available  factor 
information  to  verify  the  remaining 
principal  balance  of  each  security  with 
those  calculated  by  its  corresponding 
model. 19 

PTC's  model  is  an  example  of  a  static 
cash  flow  yield  model,  as  distinguished 
from  an  option-adjusted  spread  ("OAS") 
model.  Static  cash  flow  and  OAS 
models  differ  primarily  in  their 
handling  of  future  interest  rate  and 
prepayment  scenarios.  A  static  cash 
flow  yield  analysis  uses  an  interest  rate/ 
prepayment  scenario  which  relies  on 
current  market  conditions.  This  reliance 
creates  two  limitations.  First,  it  might 
not  measure  accurately  reinvestment 


"38  U.S.C.  3720h(l)  and  (2).  as  amended  by  P.L 
102-291,  enacted  on  May  20.  1992. 

"38  U.S.C.  3720h(l)  and  (2).  as  amended  by  P.L 
102-547,  enacted  on  October  28, 1992. 

>«See  Securities  Exchange  Act  Release  No.  31914, 
supra  note  5.  Should  the  VA's  authority  to  issue 
securities  with  a  U.S.  government  guarantee  cease, 
any  VA  securities  in  PTC  at  that  time  shall  remain 
depository  eligible.  Id. 

"Letter  from  Michael  D.  Frieband.  dated  March 
4.  1994,  supra  note  5. 

'•W. 
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risk  caused  by  an  investor's  inability  to 
reinvest  periodic  payments  at  a  rate 
equal  to  the  yield  on  the  security. 
Second,  such  a  model  does  not  value 
the  embedded  option  representing  a 
mortgagee's  ability  to  prepay,  which  can 
be  a  factor  in  determining  the  value  of 
a  particular  CMO  tranche. 20  It  is  the 
option  to  prepay  which  causes  OAS 
models  generally  to  be  considered  more 
accurate  than  static  cash  flow  models. 
However,  the  enhanced  accuracy  of 
OAS  models  comes  at  a  cost;  such 
models  are  more  complex  and  computer 
intensive  than  those  relying  on  a  static 
cash  flow  analysis.  According  to  PTC, 
there  are  no  daily  price  vendors  that 
provide  bulk  prices  for  CMOs  using  an 
OAS  model.21 

Each  CMO  tranche  is  subjected  to  a 
stress  test,  the  purpose  of  which  is  to 
observe  the  effect  of  an  upward  and 
downward  movement  of  50  basis  points 
in  the  underlying  Treasury  yield  of  each 
CMO  tranche.22  Because  the  volatility  of 
a  CMO  tranche  is  primarily  a  function 
of  the  level  of  interest  rates.  PTC  has 
stated  it  will  recalculate  margins 
whenever  the  Treasury  yield  curve  has 
changed  by  100  basis  points  from  the 
time  of  original  issue  or  last  margin 
recalculation.  PTC  has  also  stated  that 
securities  whose  attributes  warrant  it 
shall  have  their  margins  reevaluated 
quarterly. 23 

In  order  to  facilitate  daily  pricing  and 
margin  evaluations.  PTC  intends  to 
acquire  Trepp's  CMO  pricing  model. 
Currently,  PTC  receives  a  price  tape 
from  Trepp  daily  no  later  than  5  p.m. 
and  meets  regularly  with  representatives 
from  Trepp  regarding  its  pricing  service. 
Nevertheless,  as  the  volume  of  CMOs 
deposited  at  PTC  increases,  the  on-site 
availability  of  the  Trepp  model  should 
provide  PTC  with  additional 
safeguards.  24 

PTC's  proposed  methodology  requires 
its  model  to  predict  accurately  the 
market  price  of  CMOs.  Thus  far,  PTC's 
experience  has  begn  limited  to 
comparing  the  predicted  versus  actual 
transation  price  of  VA  REMICs.zs  The 
data  indicate  that  PTC's  model  has  been 
reasonably  accurate  in  predicting  actual 
prices.  26  However.  VA  REMICs 
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represent  the  most  stable  of  CMOs  given 
that  VA  mortgages  are  assumable.  and 
therefore  less  subject  to  prepayment 
risk.  Moreover,  the  structures  of  the  VA 
REMICs  so  far  issued  and  on  deposit  at 
PTC  have  not  been  particularly 
complicated. 

Another  concern  raised  by  the 
proposed  methodology  relates  to  the 
prepayment  projections  on  which  it 
relies.  The  prepayment  projections 
volunteered  by  twelve  firms  are 
averaged,  but  whether  such  quotes  are 
executable  is  not  considered.  This  may 
affect  the  accuracy  of  the  prepayment 
speeds  used  to  arrive  at  a  market  price 
for  CMOs.  Without  accurate  prepayment 
data,  the  predicted  price  might  lag 
behind  the  market's  true  price  by  up  to 
30-45  days,  when  each  agency  issuing 
mortgage  pass-through  securities 
releases  the  actual  prepayment  factors  27 
and  settlement  occurs.  The  interest  rate 
volatihties  of  the  underlying  Treasuries 
from  which  the  CMOs  are  priced  can 
change  50-75  basis  points  over  the 
course  of  30—45  days.  In  part  to  address 
this  concern.  PTC  has  determined  to  use 
fifty  basis  points  for  purposes  of 
running  the  stress  test  to  establish 
margin.28 

The  Commission  believes  that  in 
granting  PTC  temporary  approval  of  its 
CMO  pricing  methodology  until  April 
30.  1995,  PTC  will  be  afforded  an 
opportunity  to  gain  experience  with  its 
methodology.  In  addition,  the  temporary 
approval  period  will  allow  PTC  to  take 
steps  to  address  any  concerns  which 
exist  with  respect  to  its  methodology.29 


22ftf:  letter  from  Leopold  S.  Rassnick.  dated 
Marih  21,  1994.  supra  note  5. 

SI  Letter  from  Michael  D.  Frieband.  dated  March 
4.  1994,  supra  note  5.  PTC  has  yet  to  delineate  the 
CMO  Bttributes  that  would  warrant  quarterly 
rueviluation.  See  infra  note  29. 

*•  Letter  from  Michael  D.  Frieband,  dated  March 
4.  1994,  supra  note  5. 

'■>  VA  REMICs  are  the  only  CMOs  currently 
di'po.silory  eligible  at  PTC 

-■'See  letter  from  Michael  D.  Frieband,  dated 
August  17,  1993,  supra  note  5. 


2' A  factor  represents  the  fractional  share  of  the 
original  principal  that  remains  in  a  given  pool  of 
mortgages  comprising  a  mortgage  pass-througli 
security  (eg.,  a  factor  of  .7  indicates  that  70%  of 
a  pool's  principal  remains). 

-"See  letter  from  Leopold  S.  Rassnick,  dated 
March  21.  1994.  supra  note  5. 

"PTC  has  represented  that  it  will  provide  the 
following  information  to  the  Commission  prior  to 
the  expiration  of  the  temporary  approval  period: 

(1)  PTC  will  explain  what  criteria  it  uses  in 
idenlifving  certain  CMO  tranches  as  more  volatile 
and/or  risky  than  other  tranches.  PTC  will 
recalculate  ma.-gin  for  any  tranche  whenever  the 
Treasury  yield  curve  has  changed  by  100  biiis 
points  from  the  time  of  original  issue  or  last 
recalculation;  however,  until  it  establishes  clear 
standards.  P7C  will  reevaluate  margins  for  all 
tranches  at  least  tivice  a  year,  in  addition  to 
reevaluating  selected  tranches  quarterly: 

(2)  PTC  will  consider  using  a  model  other  than 
its  present  modelling  vendor  to  conduct  the  stress 
test  (or  serve  as  the  present  vendor's  back  up),  as 
opposed  to  relying  on  a  single  vendor  both  for  the 
stress  test  and  as  a  source  of  daily  pricing: 

(3)  PTC  will  address  the  treatment  of  non-par 
issuances,  which  tend  to  be  more  sensitive  to 
changes  in  interest  rates  than  other  CMOs: 

(4)  PTC  will  explain  the  method  by  which  its 
present  modelling  source  aligns  a  CMO  with  a 
referenced  Treasury  maturity:  and 

(5)  PTC  has  stated  its  intention  to  modify  its 
systems  software  to  make  automated  price 


The  Commission  believes  that 
granting  PTC  temporary  approval  of  its 
proposal  for  one  year  should  allow  it 
sufficient  time  to  address  the  issues 
•  raised  above.  PTC's  current  CMO 
margining  methodology  should  help 
ensure  that  CMO  margins  will  be 
established  that  take  into  account  the 
unique  characteristics  of  each  CMO 
tranche,  and  that  PTC's  reliance  on  a 
daily  pricing  source  will  provide  it  with 
timely  price  information.  The  resuhing 
margins  will  afford  PTC  protection 
should  it  be  necessary  for  PTC  to  borrow 
against  or  liquidate  these  assets. 

III.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  PTC's  proposal  is 
consistent  with  section  17A  of  the  Act. 

It  Is  Therefore  Ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,3o  that  PTC's 
proposed  rule  change  (SR-PTC-92-16) 
be,  and  hereby  is,  approved  on  a 
temporary  basis  until  April  30,  1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaet  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-11341  Filed  5-10-94;  8:45  am] 
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AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemptive  Order  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Merrill  Lynch  KECALP 
Growth  Investments  LP.  1983,  Merrill 
Lvnch  KECALP  L.P.  1984,  Merrill  L>Tich 
KECALP  L.P.  1986,  Merrill  Lynch 
KECALP  L.P.  1987,  Merrill  Lynch 
KECALP  L.P.  1989,  Merrill  Lvnch 
KECALP  LP.  1991  (The 
"Partnerships"),  KECALP  Inc.  (the 
"General  Partner"),  Merrill  Lynch  &  Co.. 
Inc.  ("ML&Co."). 

RELEVANT  1940  ACT  SECTIONS:  Exemption 
requested  pursuant  to  section  6(b)  of  the 
Act  and  rule  17d-l  thereunder  to  permit 
certain  transactions  otherwise 


comparisons  possible,  and  PTC  will  expedite  the 
automation  of  its  comparison  of  predicted  versus 
actual  CMO  transation  price  data. 

See  letter  from  Leopold  S.  Rassnick.  Vice 
President.  General  Counsel,  and  Secretary.  PTC.  to 
Francois  Ma2ur.  Staff  Attorney,  Division, 
Commission,  dated  May  3,  1994. 

1U15U.S.C.  78s(b)(2). 
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prohibited  by  section  17(d)  of  the  Act 
and  rule  17d-l.  The  requested  order 
would  amend  a  prior  order. 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit  the 
Partnerships  tb  make  certain  joint 
investments  with  ML  &  Co.  or  an 
affiliate  of  ML  &  Co.  and  to  co-invest 
with  certain  limited  partnerships  in 
which  ML  &  Co.  is  an  Investor. 
FILING  DATE:  The  application  was  filed 
on  October  9,  1993.  Applicants  have 
agreed  to  file  an  additional  amendment, 
the  substance  of  which  is  incorporated 
herein,  during  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary'  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  31, 1994.  and  should  be 
accompanied  by  proof  of  service  for 
applicants,  in  the  form  of  an  afBdavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington.  DC  20549. 
Applicants,  South  Tower,  World 
Financial  Center,  225  Liberty  Street. 
New  York,  New  York  10080-6123. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3026,  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  of  the  Partnerships  is  a  closed- 
end  management  investment  company. 
Each  Partnership  also  is  an  "employees' 
securities  company,"  as  defined  in 
section  2(a)(13)  of  the  Act,  and  is 
e,xempt  from  certain  provisions  of  the 
Act  pursuant  to  a  prior  order  of  the  SEC 
(the  "KECALP  Order").'  Partnership 
interests  in  the  Partnerships  were 
offered  exclusively  to  certain  employees 
of  ML  &  Co.  and  its  subsidiaries  and  to 


'  Iiivcsanenl  Company  Act  Releusa  Nos.  122yO 
(Mar.  H.  1982)  (notice)  »nd  12363  (Apr.  8.  198.') 
(■irdMr). 


non-employee  directors  of  ML  &  Co. 
Applicants  request  that  any  relief 
relating  to  the  present  application  be 
extended  to  partnerships  commencing 
operations  in  the  future  that  operate 
under  the  terms  of  the  KECALP  Order. 
These  partnerships  are  also  referred  to 
as  the  "Partnerships." 

2.  ML  &  Co.  is  a  diversified  financial 
serv  ices  holding  company.  The  General 
Partner,  a  registered  investment  adviser, 
is  an  indirect,  wholly-owned  subsidiary 
of  ML  &  Co.  and  acts  as  the  general 
partner  of  the  Partnerships.  All 
investments  and  dispositions  of 
investments  by  each  Partnership  are 
approved  by  the  board  of  directors  of 
the  General  Partner. 

3.  Applicants  request  an  amendment 
to  the  KECALP  Order  to  permit  the 
Partnerships  to  co-invest  with 
"Affiliated  Co-investors,"  defined  as: 
Limited  partnerships  or  other 
investment  vehicles  that  (a)  are  not 
sponsored  or  managed  by  ML  &  Co.  or 
one  of  its  affiliates;  (b)  are  an  "affiliated 
person"  of  ML  &  Co.  or  one  of  its 
affiliates  by  virtue  of  the  ownership  by 
ML  &  Co.  or  its  affiliate  of  5%  or  more 
of  the  voting  securities  or  partnership 
interests  in  such  entity;  and  (c)  are  not 
controlled  by  ML  &  Co.  or  one  of  its 
affiliates  (within  the  meaning  of  section 
2(a)(9)  of  the  Act). 

4.  The  requested  amendment  also 
would  permit  ML  &  Co.  or  its  affiliates 
to  participate  in  co-investments  with  a 
Partnership  and  an  Affiliated  Co- 
investor  may  make  additional 
investment  opportunities  available  to  its 
security  holders,  which  would  include 
NfL  &  Co.  or  an  affiliate. 

5.  The  Kccalp  Order  approves  certain 
transactions  in  accordance  with  rule 
17d-l.  Specifically,  the  Partnerships 
may  invest  in  (a)  any  other  partnerships 
or  Investment  vehicles  which  are 
sponsored  or  managed  by  ML  &  Co.  or 
its  affiliates  or  (b)  investments  in  which 
a  partnership  described  in  clause  (a)  is 
a  participant  or  plans  to  become  a 
participant  and  which  would  not  be 
prohibited  investments  except  that  ML 
&  Co.  or  any  of  its  subsidiaries,  or  one 
or  more  officers,  directors,  or  employees 
of  the  General  Partner,  have  a 
partnership  interest  in  or  compensation 
arrangement  with  such  partnership. 
Since  the  Affiliated  Co-investors  are  not, 
by  definition,  sponsored  or  managed  by 
ML  &  Co.  or  its  affiliates,  co- investments 
by  the  Partnerships  with  the  Affiliated 
Co-investors  are  not  permitted  under  the 
terms  of  the  Kecalp  Order. 

6.  Employees  of^ML  &  Co.  and  its 
subsidiaries  must  meet  the  suitability 
standards  of  a  Partnership  in  order  to  be 
eligible  to  purchase  units  in  a 
Partnership.  In  addition,  the 


Partnerships'  prospectuses  have  stated 
prominently  that  the  units  are 
speculative  and  are  not  a  suitable 
investment  for  all  qualified  investors. 
Partnership  interests  in  Partnerships 
formed  after  1991  will  not  be  offered  to 
employees  who  earned,  or  whose 
annualized  salary  was,  less  than  575,000 
with  respect  to  the  calendar  year 
preceding  the  offering  of  such 
Partnership.  In  addition,  no  employee 
meeting  the  salary  requirement  will  bo 
permitted  to  invest  more  than  15%  of 
his  or  her  cash  compensation  from  ML 
&  Co.  or  its  subsidiaries  in  any 
Partnership  unless  such  employee  is  an 
"accredited  investor."  as  defined  in  rule 
501(a)  promulgated  under  the  Securities 
Act  of  1933,  as  amended. 

Applicants'  Legal  Analysis 

1 .  Applicants  request  an  order  under 
sections  6Cb)  and  17(d)  of  the  Act  and 
rule  17d-l  thereunder  to  permit  the 
Partnerships  to  co-invest  with  the 
Affiliated  Co-investors.  Section  6(b) 
provides  that  the  SEC  shall,  upon 
application,  exempt  any  employees' 
securities  company  from  the  provisions 
of  the  Act  if  and  to  the  extent  that  the 
exemption  is  consistent  with  the 
protection  of  investors.  Section  17(d)  nf 
the  Act  and  rule  17d-l  thereunder 
prohibit  an  affiliated  person  of  an 
investment  company,  acting  as 
principal,  from  participating  in  or 
effecting  any  transaction  in  connet;tion 
with  any  joint  enterprise  or  joint 
arrangement  in  which  the  investment 
company  participates. 

2.  ML  &  Co.  and  its  affiliates  (as  such 
term  is  defined  in  the  Act)  may  be 
deemed  to  be  affiliated  persons  of  the 
General  Partner  under  the  Act.  The 
General  Partner  is  an  affiliated  person  of 
the  Partnerships  within  the  meaning  of 
the  Act.  As  a  result,  joint  investments  by 
any  Partnership  with  ML  &  Co.  or  an 
affiliate  of  ML  &  Co.  may  be  subject  to 
section  17(d).  In  addition,  a  co- 
investment  by  a  Partnership  with  an 
Affiliated  Co-investor  may  he  subject  to 
section  17(d)  to  the  extent  the  Affiliated 
Co-investors  is  an  affiliated  person  of 
ML&Co. 

3.  Rule  17d-l  permits  the  SEC  to 
approve  a  proposed  joint  transaction 
covered  by  the  terms  of  section  17(d). 
Applicants  represent  that  the  General 
Partner  and  its  affiliates  are  concerned 
with  the  relationship  among  themselvc.s 
and  the  key  employees  and  directors 
who  invest  in  the  Partnerships  and  that 
the  Partnerships  were  organized  by  ML 
&  Co.  to  generate  and  maintain 
goodwill.  In  addition,  the  limited 
partners  of  the  Partnerships  have  been 
informed  of  the  possible  Partnerships' 
dealing  with  ML  &  Co.  and  its  affiliates 


and  las  professionals  employed  in 
financial  services  businesses,  the 
liniiited  partners  are  able  to  evaluate  the 
risks  associated  with  those  dealings. 
Applicants  submit  that  the  composition 
and  operation  of  the  board  of  directors 
of  the  General  Partner  also  will  mitigate 
any  potential  for  disadvantageous 
treatment  of  the  Partnerships.  The  board 
is  comprised  principally  of  individuals 
representing  senior  management  of  a 
diveiree  group  of  subsidiaries  of  ML  & 
Co.  who  are  selected  on  the  basis  of 
their  substantive  area  of  e.xpertise. 
Accordingly,  applicants  believe  that  the 
terms  of  the  relief  requested  are 
consistent  with  the  standards  in  section 
6(b)  of  the  Act  and  rule  17d-l. 

Applicants*  Conditions 

Applicants  agree  that  any  order  of  the 
SEC  granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  (a)  To  the  extent  that  a  Partnership 
has  funds  available  for  investment,  the 
board  of  directors  of  the  General  Partner 
will  re\-iew,  among  other  investments, 
co-investments  with  Affiliated  Co- 
investors  that  may  be  brought  to  the 
attention  of  the  General  Partner.  The 
board  of  directors  of  the  General  Partner 
will  jnake  a  determination  as  to  whether 
each  particular  investment  meets 
applicable  investment  criteria  and  is 
consastent  with  the  existing  composition 
of  the  Partnership's  portfolio  in  terms  of 
diversification  of  investments. 

(b)  The  General  Partner  will  commit 
to  a  co-investment  with  an  Affiliated 
Co-investor  only  if  the  board  of  directors 
of  the  General  Partner,  by  a  majority 
vote  at  a  properly  called  and  held 
meeting  of  the  board  of  directors  prior 
to  making  the  investment,  concludes, 
after  consideration  of  all  information 
deerped  relevant,  that: 

(i)'The  terms  of  the  transaction, 
including  the  consideration  to  be  paid, 
are  reasonable  and  fair  to  the  limited 
partners  of  the  Partnership  and  do  not 
involve  overreaching  of  the  Partnership 
or  such  partners  on  the  part  of  any 
person  concerned; 

(ii)  The  transaction  is  consistent  with 
the  interests  of  the  Hmited  partners  of 
the  Partnership  and  is  consistent  with 
the  Partnership's  investment  objectives 
and  policies  as  recited  in  filings  made 
by  the  Partnership  under  the  Securities 
Act  of  1933,  as  amended,  its  registration 
statement,  and  reports  to  its  limited 
partners;  and 

(iii)  The  investment  by  an  Afn.liated 
Co-Investor,  or,  as  permitted  by  these 
terms,  ML  &  Co.  or  an  affiliate  thereof, 
in  such  transaction  would  not 
disadvantage  the  Partnership  in  the 
making  of  its  investment,  maintaining 
its  investment  position,  or  disposing  of 
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the  investment  and  will  be  made  on  the 
same  basis  as  the  Affiliated  Co-investors 
and  ML  &  Co.  or  any  of  its  affiliates. 

2.  Purchases  of  an  investment 
pursuant  to  these  conditions  in  a 
transaction  in  which  ML  &  Co.  or  an 
affiliate  is  a  participant  shall  consist  of 
a  class  of  securities  also  acquired  by  ML 
&  Co.  and/or  its  affiliate  on  the  same 
terms  (excluding  terms  as  to  aggregate 
purchase  price,  but  including  terms  as 
to  registration  rights,  if  any,  and  other 
rights  provided  to  the  purchasers  of 
such  investments).  Investments  made 
pursuant  to  the  order  by  a  Partnership 
with  an  Affiliated  Co-investor  or  with 
ML  &  Co.  or  one  of  its  affiliates  will  be 
acquired  by  the  partnership  on  the  same 
settlement  date  as  acquired  by  the 
Affiliated  Co-investor  and  ML  &  Co.  or 
its  affiliates. 

3.  No  investment  will  be  made  by  a 
Partnership  in  any  entity  in  which  any 
other  Partnership,  ML  &  Co.,  or  any 
subsidiary  thereof  (such  three  categories 
being  referred  to  as  "Affiliates"  for  this 
condition)  has  previously  acquired  an 
interest,  provided  that  this  prohibition 
shall  not  be  applicable  to  (a)  any 
investment  specifically  permitted  by 
any  other  order  of  the  SEC,  (b)  any 
investment  in  a  publicly-traded  security 
that  is  permissible  under  the  Act  or  the 
rules  thereunder,  (c)  any  investment  in 
an  entity  in  which  one  or  more 
Affiliates  have  a  prior  investment  if  the 
securities  offered  are  of  the  same  or 
senior  class  of  securities  held  by  each 
such  Affiliate  and  each  such  Affiliate 
invests  in  the  subsequent  offering  on  the 
same  terms  as  a  Partnership  which  does 
not  have  a  prior  investment  in  that 
entity,  or  (d)  any  investment  by  a 
Partnership  in  an  entity  in  which  an 
Affiliate  has  made  a  prior  investment,  if 
an  institutional  investor  with  total 
assets  of  at  least  SlOO  million  that  is  not 
an  affiliated  person  of  the  Partnership 
makes  an  initial  investment  with  the 
Partnership  on  the  same  terms  as  the 
Partnership  making  its  initial 
investment  in  that  entity. 

4.  If  ML  &  Co.  or  one  of  its  affiliates  2 
elects  to  sell,  exchange,  or  otherwise 
dispose  of  an  investment  acquired 
pursuant  to  these  terms  that  also  is  held 
by  one  or  more  of  the  Partnerships, 
notice  of  the  proposed  disposition  will 
be  given  to  the  Partnership  at  the 
earliest  practical  time  and  the 


'  For  purposes  of  conditions  4  and  5.  the  term 
"affiliate"  of  ML  ft  Co.  refers  to  direct  and  indirect 
wholly  owned  subsidiaries  of  ML  ft  Co.  and  to  other 
entities  with  respect  to  which  ML  ft  Co.  or  any  such 
subsidiary  is  authorized  to  cause  such  entity  to 
provide  the  opportunity  for  a  Partnership  to 
participate  in  the  sale  of  an  investment  with  such 
entity  as  contemplated  by  condition  4  or  a  purchase 
of  a  follow-on  investment  as  contemplated  by 
condition  5. 


Partnership  will  be  given  the 
opportunity  to  participate  in  such 
disposition  on  a  proportionate  basis  on 
the  same  terms  as  those  applicable  to 
ML  &  Co.  or  such  affiliate.  Each 
Partnership  will  participate  in  such 
disposition  if  such  action  is  determined 
by  a  majority  vote  at  a  properly  called 
and  held  meeting  of  the  board  of 
directors  of  the  General  Partner  to  be  in 
the  best  interests  of  the  Partnership. 
Each  Partnership  will  bear  its  own 
expenses  associated  with  the 
disposition  of  such  an  investment. 

5.  If  the  board  of  directors  of  the 
General  Partner,  with  respect  to  a 
Partnership,  or  ML  &  Co.  or  one  of  its 
affiliates  determines  to  make  a  "follow- 
on"  investment  (i.e.,  an  additional 
investment  in  the  same  entity)  in  a 
particular  portfolio  company  whose 
securities  are  held  by  an  Affiliated  Co- 
investor  or  to  exercise  warrants  or  other 
rights  to  purchase  securities  of  such  an 
issuer,  notice  of  such  transaction  will  be 
provided  to  each  Partnership  owning 
securities  of  such  issuer  at  the  earliest 
practical  time.  Each  Partnership  owning 
securities  in  an  issuer  in  which  the 
opportunity  to  make  follow-on 
investments  becomes  available  will 
participate  in  such  a  follow-on 
investment  if  the  board  of  directors  of 
the  General  Partner  determines,  in  the 
manner  required  by  these  conditions, 
that  such  action  is  in  the  best  interests 
of  such  Partnership.  The  acquisition  of 
follow-on  investments  as  permitted  by  . 
this  condition  will  be  subject  to  the 
other  conditions  set  forth  in  the 
application. 

6.  The  board  of  directors  of  the 
General  Partner  will  review  quarterly  all 
information  concerning  co-investment 
transactions  by  the  Partnerships  with 
Affiliated  Co-investors  to  determine 
whether  all  such  investments  made 
during  the  preceding  quarter  complied 
with  the  conditions  set  forth  above. 

7.  At  least  annually,  the  General 
Partner  will  provide  to  the  Partnerships' 
limited  partners  a  written  list  of  co- 
investment  transactions  by  the 
Partnerships  with  Affiliated  Co- 
investors. 

8.  The  General  Partner  will  maintain 
the  records  required  by  section  57(fl(3) 
of  the  Act  and  will  comply  with  the 
provisions  of  section  57(h)  of  the  Act.  as 
if  each  Partnership  were  a  business 
development  company,  all  of  which  will 
be  available  for  inspection  by  the 
limited  partners  of  each  respective 
Partnership.  All  records  referred  to  or 
required  under  these  conditions  will  bo 
available  for  inspection  by  the  SEC.  All 
such  records,  as  they  relate  to  a 
particular  Partnership,  will  be  available 
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for  review  by  limited  partners  of  that 
Partnership. 

9.  In  any  case  where  co-investments 
are  made  with  an  AffiHated  Co-investor, 
any  individual  involved  in  the 
management  of  both  the  Partnerships 
and  the  Affihated  Co-investor  will  not 
participate  in  the  Partnerships' 
determination  of  whether  to  effect  any 
co-inveslment  transaction. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  unaer  delegated 
authority. 

Margaret  H.  NfcFarland, 
Deputy  Secretary. 
IFK  Doc.  94-11342  Filed  5-10-94,  8:45aml 

BILUNG  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  Loan  Area  #2716] 

Illinois;  Declaration  of  Disaster  Loan 
Area 

As  a  resuh  of  the  President's  major 
disaster  declaration  on  April  26.  1994. 
I  find  that  the  Counties  of  Cass. 
Champaign.  De  Witt.  E>ouglas,  Iroquois. 
Menard,  Sangamon  and  Vermilion  in 
the  State  of  Illinois  constitute  a  disaster 
area  as  a  result  of  damages  caused  by 
severe  storms  and  flooding  on  April  9. 
1994  and  continuing.  Applications  for 
loans  for  physical  damage  may  be  filed 
until  the  close  of  business  on  June  24. 
1994.  and  for  loans  for  economic  injury 
until  the  close  of  business  on  January 
26.  1995,  at  the  address  listed  below: 

U.S.  Small  Business  Administration.  Disaster 
Area  2  Office,  One  Baltimore  Place,  suite 
300,  Atlanta.  Georgia  30.308, 

or  other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
Counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Brown, 
Christian.  Coles.  Edgar.  Ford.  Kankakee. 
Logan.  Macon.  Macoupin.  Mason, 
McLean.  Montgomery.  Morgan. 
Moultrie,  Piatt,  and  Schuyler  Counties 
in  Illinois  and  Benton,  Newion, 
Vermillion  and  Warren  Counties  in  the 
State  of  Indiana. 
The  interest  rates  are: 

For  Physical  Damage:  HomeouTiers 
With  Credit  Available  Elsewhere — 
7.125;  Homeowners  Without  Credit 
Available  Elsewhere — 3.625;  Businesses 
With  Credit  Available  Elsewhere — 
7.125;  Businesses  and  Non-Profit 
Organizations  Without  Credit  Available 
Elsewhere — 4.000;  Others  (Including 
Non-Profit  Organizations)  With  Credit 
Available  Elsewhere — 7.125. 

For  Economic  Injury:  Businesses  and 
Small  Agricultural  Cooperatives 


Without  Credit  Available  Elsewhere — 
4.000. 

The  number  assigned  to  this  disaster 
for  physical  damage  is  271606  and  for 
economic  injury  the  numbers  are 
825400  for  Illinois  and  325500  for 
Indiana. 

(Catalog  of  Ffderal  Domestic  Assistance 
Program  Nos.  49002  and  59008). 

Dated:  May  4,  1994. 
Bernard  Kulik, 

Assistant  Administrator  for  Disaster 

Assistance. 

|FR  Doc.  54-11298  Filed  5-10-94;  8:45  ami 
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[Declaration  of  Disaster  Loan  Area  •2717) 

North  Carolina;  (with  contiguous 
counties  in  South  Carolina) 
Declaration  of  Disaster  Loan  Area 

Cleveland  County  and  the  contiguous 
countries  of  Burke,  Catawba,  Gaston. 
Lincoln,  and  Rutherford  in  the  State  of 
North  Carolina  and  Cherokee  and  York 
Counties  in  the  State  of  South  Carolina 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  flooding  and 
tornadoes  which  occurred  March  27 
through  29, 1994.  Applications  for  loans 
for  physical  damage  may  be  filed  until 
the  close  of  business  on  July  5,  1994  and 
for  economic  injury  until  the  close  of 
business  on  February  3.  1995  at  the 
address  listed  below: 

U.S.  Small  Business  Administration,  Disaster 
Area  2  OfRce,  One  Baltimore  Place,  suite 
300,  Atlanta.  GA  30308. 

or  other  locally  announced  locations. 
The  interest  rates  are: 

For  Physical  Damages:  Homeowners 
With  Credit  Available  Elsewhere — 7.250 
percent;  Homeowners  Without  Credit 
Available  Elsewhere — 3,625  percent; 
Business  With  Credit  A\ailable 
Elsewhere — 7.700  percent;  Business  and 
Non-Profit  Organizations  Without  Credit 
Available  Elsewhere — 4.000  percent; 
Others  (Including  Non-Profit 
Organizations)  With  Credit  Available 
Elsewhere — 7.125  percent; 

For  Economic  Injury:  Businesses  and 
Small  Agricultural  Coopyeratives 
Without  Credit  Available  Elsewhere — 
4.000  percent. 

The  number  assigned  to  this  disaster 
for  the  State  of  North  Carolina  are 
271706  for  physical  damage  and  825600 
for  economic  injury,  and  in  South 
Carolina  the  numbers  are  271806  and 
825700. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008 


Dated;  May  3,  1994. 
Erskine  B.  Bowles, 
Administrator. 
|FR  Doc.  94-11297  Filed  5-10-94;  8:45  ami 
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[Declaration  of  Disaster  Lean  Area  «2714] 

Oklahoma;  Declaration  of  Disaster 
Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  April  21,  1994, 
I  find  that  Ottawa  County  constitutes  a 
disaster  area  as  a  result  cf  damages 
caused  by  severe  storms  and  flooding 
beginning  April  14,  1994  and 
continuing.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  June  21, 1994,  and 
for  loans  for  economic  injury  until  the 
close  of  business  on  January  23,  1995  at 
the  address  listed  below: 

U.S.  Small  Business  Administration.  Disaster 
Area  3  Office.  4400  Amon  Carter 
Boulevard,  suite  102,  Fort  Worth,  Texas 
76155. 

or  other  locally  announced  locations.  In 
addition,  apphcations  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  Qt  the  above  location:  Craig  and 
Delaware  Counties  in  the  State  of 
Oklahoma;  Cherokee  County  in  the  State 
of  Kansas;  and  McDonald  and  Newton 
Counties  in  the  State  of  Missouri. 

The  interest  rates  are: 

For  Physical  Damage:  Homeowners 
With  Credit  Available  Elsewhere — 
7.125%;  Homeowners  Without  Credit 
Available  Elsewhere — 3.625%; 
Businesses  With  Credit  Available 
Elsewhere — 7.125%;  Businesses  and 
Non-Profit  Organizations  Without  Credit 
Available  Elsewhere — 4.000%;  Others 
(Including  Non-Profit  Organizations) 
With  Credit  Available  Elsewhere — 
7.125%. 

For  Economic  Injury:  Businesses  and 
Small  Agricultural  Cooperatives 
Without  Credit  Available  Elsewhere — 
4.000%. 

The  number  assigned  to  this  disaster 
for  physical  damage  is  271406  and  for 
economic  injury  the  numbers  are 
825000  for  Oklahoma,  825100  for 
Kansas,  and  825200  for  Missouri. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos  59002  and  59008). 

Dated:  May  4.  1994. 
Bernard  Kulik, 

Assi.'itant  Administrator  for  Disaster 
Assistance. 

|FR  Doc  94-11299  Filed  5-10-94;  8:4b  am) 
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pf^ia-sJion  of  Disaster  Loan  Area  »2712] 

Te y.essee;  Declaration  of  Disaster 
Lc^n  Area 

•.  >  i  result  of  the  Preiid'iP.t's  niajor 
i^ster  declaration  on  April  14.  19Q4 
in  amendment  en  April  21,1  Find 
the  Counties  of  Blcunt,  Br^.dley, 
blen.  Hamilton,  Jefferson.  Monroe. 
i :,  Sevier  and  Unicoi  in  the  State  of 
r.essee  constitute  a  d.sastor  area  as 
:ult  of  damages  caused  by  e\tensi\  e 

!I  and  flash  FxOcd:::gvvhich 
irrei  March  25  through  April  3. 

pplications  for  IcdJis  for 
if^.z^l  damage  may  be  filt-d  until  tlie 
of  business  on  June  13.  1994,  and 
oar.i  for  economic  in;uiy  until  the 
:jr*3  of  busmess  en  January  17,  1995, 
i-i  address  listed  below: 

5— all  Busir:?ss  A.d.T.-r.ist-d-ion.  Disaster 
i^rea  2  Office,  One  Eait-.more  P!nce.  suite 
"lOO.  Mlanta.  Ceoreia  30308 

ier  locally  annou.nceJ  locations.  In 

;:cn.  applicaticns  for  economic 
i  r)'  leans  from  sn'.sli  businesses 
i  ted  m  the  following  contiguous 
'•.es  may  be  filed  Lint;!  the  specified 

1'  the  above  loc.ition:  Bledsoe. 
'  l'.°y.  Carter,  Cocke.  Grainger, 

T.e.  Hawkins,  Jnfx-rscn,  Knox. 
lion.  Marion.  McMinn.  Meigs. 
:  rce.  Rhea.  Sequatchie  and 
■  hington  in  the  Sta'e  of  Tenuessee; 
:  0'^:?,  Fannin.  Murray,  Walker  and 

ffield  in  the  State  of  Georgia;  and 
'  T.kee.  Graham.  Haywood.  Madison, 
.  hflt.  Swain  and  Yancey  in  the  State 
!k  crth  Carolina. 

1  te  interest  rates  an?: 

r  Physical  Damage:  Homeowners 
1 1  Credit  Available  Elsewhere — 7.250 
Tf-nt;  Homeowners  Without  Credit 
lab'.e  Elsewhere — 3.625  percent; 
r.ess  With  Credit  Available 
?A-here — 7.900  pcrrtnt;  Businesses 
Non-Profit  Organizations  Without 
Crc  c  it  Available  Elsewhere — 4.000 
p-::ent;  Others  (Including  Non-ProRt 
O.-^  inizations)  With  Credit  Available 
E;.4i*here — 7.125  percent. 

:  r  Economic  Injur}':  Businesses  and 
ti  Agricultural  Cooperatives 
iout  Credit  Available  Elsewhere — 

)0  percent. 

1  lie  number  assigned  to  this  disaster 
[physical  damage  is  271206  and  for 
cmic  injury  the  numbers  are 
■^600  for  Tennessee.  822100  for 

;a.  and  824700  for  North  Carolina 
iCa'  a  icg  of  Federal  Domestic  Assistance 
Pre;  ■am  Nos.  59002  and  590081. 


Ditei.  Way  3.  J 9^ 
Bernard  Kui:k. 
Atiii'.cnt  Admnstrztor  fnr  Dlsastc-r 

IFH  Doc.  94-tl301  Filed  5-10-94;  8:45  ajii] 
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DEPARTMENT  OF  STATE 

Bureau  of  Economic  and  Business 

Affairs 

[Public  Notce  2000] 

Finding  of  tio  Significant  Impact:  MG 
Industries.  Inc..  pipeline  at  Otay  Mesa, 
CA 

AGENCY:  Dtpirt.-ient  of  State. 
ACTtCN:  Notice  of  a  finding  of  no 
Significant  irr,pact  with  regard  to  an 
applicatiDn  to  amend  MG  Industries 
ptnr.it  To  authorize  installation  of  a 
tiiird  pipeline  :n  the  existing  right  of 
way  across  the  U.S. -Mexico  border  in 
San  Diego  Ccur.'y.  California. 

SUMMARY:  The  Department  of  State  has 
conducted  an  er.vironrr.ental  assessment 
of  the  proposal  to  amend  MG  Industries 
pe.'-mit  authorieing  installation  of  a  third 
pipeline  to  transport  liquid  argon 
alongside  iwo  existing  pipelines  across 
the  U.S. -Mexico  international  boundar\- 
Based  or.  the  environmental  assessment 
and  aftgr  reviewing  all  comments,  the 
Deparrm^nt  cf  State  has  concluded  that 
amendment  of  the  existing  Presidential 
Permit  will  not  have  a  significant  effect 
on  tlie  human  environment. 
Consequently,  no  environmental  impact 
statement  was  prepared. 
FOR  FURTHER  INFO='MATION  ON  THE 
PIPEUNE  PE?'M;T  amendment,  CONTACT: 
Dcnal  1  E.  Crabens'etter,  Office  of  Global 
Energy,  room  3535.  Departmient  of  State, 
Wash.ngton.  DC.  2052C.  (202)  647-4557. 
FOR  FURTHER  INFORMATION  ON  THE 
ENVIRONMENTAL  ASSESSMENT,  CONTACT: 
Evelyn  Wheeler.  Office  of  Ecology. 
Health  and  Conservation,  room  4325. 
Depar.-nent  of  State.  Washington.  DC. 
20520.(202)647-3367. 
SUPPLEMENTARY  INFORMATION:  MG 
Industries.  Inc..  has  applied  for  an 
amendment  to  a  Presidential  Permit 
issued  September  4,  1991  authorizing 
installation  cf  a  third  pipehne  carr^'ing 
liquid  argon  alongside  two  existing 
pipelines  carrying  oxygen  and  nitrogen 
across  the  U.S.-Mexico  border  at  Otay 
Mesa.  California.  Argon  is  an  inert, 
colorless,  odorless  gas  that  is  a  natural 
component  of  the  earth's  atm.osphere. 
The  liquid  argon  has  been  transported 
by  tank  truck.  The  U.S.  Custom.s  Sen  ice 
requested  installation  of  a  pipeline  to 
facilitate  border  ijispection  and  control. 


The  D"partm.ent  of  State  has 
concluded  that  amendment  of  the 
permit  will  rot  have  a  significant  effect 
en  the  human  environment.  This 
finding  is  based  on  an  environm.ental 
assf-siment  conducted  by  the 
Department  of  State. 

The  proposed  installation  of  a  new 
pipeline  will  req-ire  nc  aew 
constr^iclion.  The  Ld  of  the  e.xislina 
concrete  duct  co.-.tainmg  two  existing 
pipelines  will  be  hfted  and  the  third 
(two  inch)  pipeline  installed.  The 
material  to  be  conveyed  in  the  new    " 
pipeline,  liquid  argcn,  is  an  inert, 
colorless,  odorless  gas  that  is  a  naturally 
occurring  component  of  the  aL-:osphere. 
Thus,  any  release  of  the  argon  v  ould 
have  no  environmental  consequence. 

Da*'.a:  .\prJi  2',  1994. 
Joan  £.  Spero, 
I  'r/^-A  S-xT\*.cvy  of  State  f-  -  > 
A^r.ci:>'.i:rcl  Affc-.rs. 
IF.R  Dc.-.  94-n4tO  VA^d 

B:HjSC  COO€  4r^0-0*-«« 


- ;  or  Ecor-omic  ard 
i-10-94   e45a:r.! 


Office  of  Defense  Trade  Controls 

(Pbb'ic  Notice  20013 

Reinstatement  of  Export/Retransfer 
Privileges  Pursuant  to  Section  38(g)(4) 
of  the  Arms  Export  Control  Act 

AGENCY:  Departm.ent  of  State. 
act;on:  Notice 

SiJMMARY:  Notice  is  hereby  given  of 
persons  who  had  export/retransfer 
privileges  reinstated  pursuant  to  section 
o8(a;{4]  of  the  .■\rms  Exoc.'t  Control  Act. 
(the  AECA).  (22  U  S.C.  2778(g)(4))  and 
section  127.11(^j)  (formerly  section 
127  lC(b))  of  t.he  Lnternational  Traffic  in 
Arms  Regulations,  (the  ITAR).  (22  CFR 
pa.-ts  120-130)  during  the  period  from 
1967  through  1993 

FOR  FURTHER  :NFORMAnON  CONTACT: 
Clyde  G.  Br>ant  Jr  .  Chief.  Compliance 
Enforcement  Branch.  Complia.nce 
Division,  Office  cf  Defense  Trade 
Controls.  Bu.'eau  cf  Political-Mihtary 
Affairs.  Deoan.-nent  of  State  (703-875- 
6650) 

SUPPLEMENTARY  INFORMATION:  Section 
38(gj(4)(A|  of  Lhe  AECA  and  section 
127.1 1(a)  of  the  ITAR  prohibit  the 
issuance  of  expert  licenses  or  other 
approvals  to  a  person,  or  any  party  to 
the  export,  who  has  been  convicted  cf 
violating  certain  US.  criminal  statutes 
enumerated  at  section  38(g)(1)  of  the 
AECA  and  section  120.27  of  the  ITAR. 
The  ter.m  "person"  means  a  natural 
person  as  well  as  a  corporation, 
business  association,  partnership, 
society,  trust,  or  any  other  entity, 
organization,  or  group,  including 
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governmental  entities.  The  term  "party 
to  the  export"  means  the  president,  the 
chief  executive  officer,  and  other  senior 
officers  of  the  license  applicant;  the 
freight  forwarders  or  designated 
exporting  agent  of  the  license  applicant; 
and  any  consignee  or  end  user  of  any 
item  to  be  exported. 

The  statute  permits  export/retransfer 
privileges  to  be  reinstated  on  a  case-bv- 
case  basis  after  consultation  with  the 
Departments  of  Treasury  and  Justice, 
after  a  thorough  review  of  the 
circumstances  surrounding  the 
conviction  or  ineligibility  to  export,  and 
a  finding  that  appropriate  steps  have 
been  taken  to  mitigate  any  law 
enforcement  concerns  and  ensure  future 
compliance. 

In  accordance  with  these  authorities 
the  following  persons  had  export/ 
retransfer privileges  reinstated  pursuant 
to  section  38(g)(4)  of  the  AECA  and 
section  127.11(b)  of  the  ITAR.  The 
reinstatements  occurred  between 
December  22.  1987  and  April  15,  1993: 

1.  American  Aviation  Parts  and  Service 
Corporation,  Arlington,  Virginia,  effective 
September  26,  1988; 

2.  Napco  Inc.,  Ter.-^-ville.  Connecticut, 
subsidiary-  of  Thermo  Electron  Corp., 
effective  Cktober  11,  1988; 

3.  Environmental  Tectonics  Corp., 
Sovithhamplon.  Pennsylvania,  effective  April 
21.1989; 

4.  Napco  Internationa!  Inc..  Hopkins, 
Minnesota.  W-nturian  Corp.  parent  company, 
effective  AtJgust  1,  1989; 

5.  Oiin  Corp.,  East  Alton.  Illinois,  effective 
Januarv' 4.  1990; 

6.  Elder  Industries,  Inc..  Newport  Beach, 
California,  effective  October  1.  1990; 

7.  Charlotte  Aircraft  Corp.,  Charlotte,  North 
Carolin.n.  efff«  live  January  4,  1992; 

8.  Technical  Service  International.  Miami. 
Florida,  effective  January  9.  1992; 

9.  Mr.  Clifford  Kapel.  Technical  Service 
Iiiterniitional.  Miami,  Florida,  effective 
January  9.  1992; 

10.  Mr.  George  McArthur  Posey.  Newport 
Aeronautical  Sales,  Costa  Mesa.  California, 
effective  April  3.  1992;  and 

11.  Fonvay  Industries,  Woodbury.  New 
York,  effective  June  15, 1993. 

The  effect  of  this  notice  is  to  inform 
the  public  that  these  persons  are  eligible 
once  again  to  participate  in  the  export 
or  transfer  of  defense  articles  or  defense 
services  subject  to  section  38  of  the 
AECA  and  the  ITAR. 

Dated:  April  28.  1994. 
VVilliani  B.  Robinson. 

Director.  Officf  nfDtfense  Trade  Controls, 
Department  of  State. 

[PR  Dor.  94-11459  Filed  5-10-94;  8:45  ami 
BILLING  CODE  4710-2VM 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  Receipt  of 
Noise  Compatibility  Program  and 
Request  for  Review  Central  Florida 
Regional  Airport  Sanford,  FL 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  revised  future 
noise  exposure  map  submitted  by  the 
Sanford  Airport  Authority,  Sanford, 
Florida  for  The  Central  Florida  Regional 
Airport  under  the  provisions  of  Title  I 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  part  150  is  in  compliance 
with  applicable  requirements.  The  FAA 
also  announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  The  Central 
Florida  Regional  Airport  under  part  150 
in  conjunction  with  the  noise  exposure 
maps,  and  that  this  program  will  be 
appmvcd  or  disapproved  on  or  before 
October  16,  1994.  This  program  was 
submitted  subsequent  to  a 
delerminatinn  by  FAA  that  the 
associated  existing  noise  exposure  map 
submitted  under  14  CFR  part  150  for 
The  Central  Florida  Regional  Airport 
was  in  compliance  with  applicable 
requirements  effective  September  16, 
1993. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  revised 
future  noise  exposure  map  and  of  the 
start  of  its  review  of  the  associated  noise 
compatibility  program  is  April  19,  1994. 
The  public  comment  period  ends  June 
18.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Tommy  J.  Pickering,  P.E.,  Federal 
Aviation  Administration.  Orlando 
Airports  Dist-^c  t  Office,  9677  Tradeport 
Drive,  suite  130.  Orlando.  Florida 
31:827-5397.  (407)  648-6583.  Comments 
on  the  proposed  noise  compatibility 
program  should  also  be  submitted  to  the 
abo\  c  office. 

SUPPLEMENTARY  INFORMATION:  The  notice 
announces  that  the  FAA  finds  that  the 
revised  future  noise  exposure  map 
submitted  for  The  Central  Florida 
Regional  Airport  is  in  compliance  with 
applicable  requirements  of  part  150. 
effective  April  19,  1994.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  October  16,  1994.  This 
notice  also  announces  the  availability  of 


this  program  for  public  review  and 
comment. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  to  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  opi^rator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150. 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  appro\  al  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  Sanford  Airport  Authority, 
Sanford,  Florida,  submitled  to  the  F.^A 
en  March  8,  1994,  a  revised  future  noise 
exposure  map,  descriptions  and  other 
documentation  which  were  produced 
during  the  Central  Florida  Regional 
Airport  FAR  part  150  Study  conducted 
between  September,  1992  and  February', 
1994.  It  was  requested  that  the  FAA 
review  this  material  as  the  future  noise 
exposure  map.  as  described  in  section 
103(a)(1)  of  the  Act,  and  that  the  noise 
mitigation  measures,  to  be  implemented 
jointly  by  the  airport  and  surrounding 
communities,  be  appro\ed  as  a  noise 
compatibilitv  program  under  section 
104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  revised  future  noise  exposure  map 
and  related  descriptions  submitted  by 
the  Sanford  Airport  Authority,  Sanford, 
Florida.  The  specific  map  under 
consideration  is  "Future  (1998)  DNL 
Noise  Contours  With  Recommended 
Controls"  in  the  submission.  The  FAA 
has  determined  that  this  map  for  The 
Central  Florida  Regional  Airport  is  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  April  19,  1994.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
funding  that  the  maps  were  developed 
in  accordance  with  the  procedures 
contained  in  appendix  A  of  FAR  part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
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data  information  or  plans,  or  a 
to  approve  a  noise 
litibiiity  program  or  to  fund  the 
i  mentation  of  that  program. 
J  jestions  arise  concerning  the 
■e  relationship  of  specific 

les  to  noise  expos-jre  contours 
ed  on  a  noise  exposure  map 
lotted  under  section  105  of  the  Act, 
lid  be  noted  that  the  FAA  is  not 
red  in  any  way  in  determir.ing  the 
re  locations  of  specific  proporties 
tJgard  to  the  depicted  noise 

,  or  in  interpreting  the  noise 
ure  maps  to  resolve  questions 
,  for  example,  which 
ies  should  be  covered  by  the 
.ions  of  section  107  of  the  Act. 
functions  are  inseparable  from 
timate  land  use  control  and 
:  ing  responsibilities  of  local 
e'lment.  These  local  responsibilities 
changed  in  any  way  under  part 
through  FAA's  review  of  noise 
maps.  Therefore,  the 
jility  for  the  detailed 
,'ing  of  noise  exposure  contours 
t  ?.e  map  depicting  properties  on 
s .  rface  rests  exclusively  with  the 
operator  which  submitted  those 
or  with  those  public  agencies  and 
n^ng  agencies  with  which 

ation  is  required  under  section 
the  Act.  The  FA.^  has  relied  on 

fication  by  the  airport  operator. 
§  150.21  of  FAR  part  150  that  the 
)rily  required  consultation  has 
accomplished. 
FAA  nas  formally  received  the 
compatibility  program  for  The 
al  Florida  Regional  Airport,  also 
iive  on  April  19.  1994.  Preliminar> 
of  the  submitted  material 
ted  that  it  conforms  to  the 
rtments  for  the  subm.ittal  of  noise 
{|^t»biiity  programs,  but  that  further 
will  be  necessary  prior  to 
al  or  disapproval  of  the  program 
ii  rmal  review  period,  limited  by 

a  maximum  of  180  days,  will  be 
dieted  on  or  before  October  16, 
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FAA's  detailed  evaluation  will  be 
jcted  under  the  provisions  of  14 
>firt  150.  §  150.33.  The  primary 
rations  in  the  evaluation  process 
ether  the  proposed  measures  mav 
the  level  of  aviation  safety, 
an  undue  burden  on  iiuerstate  or 
commerce,  or  be  rea.sonable 
ifi^ent  with  obtaining  the  goal  of 
g  existing  noncompatible  land 
id  preventing  the  introduction  of 
6nal  noncompatible  land  uses. 
I  tested  persons  are  invited  to 
njifcnt  on  the  program  with  specific 
ce  to  these  factors.  All 
nts.  other  than  those  properly 
lrtj«ised  to  local  land  use  authorities. 


chci 

riler 


will  be  considered  by  the  FAA  to  tl:e 
extent  practicable  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  cf 
the  maps,  and  the  proposed  noise 
com.parib'.Iify  program  are  available  for 
examination  at  the  following  locations 

Fedenii  Ai-iaf.cn  .'Vdrr.mist.'njtiOn,  Orlando 
.*. trpofs  Di5tr!ct  Offxe.  96~7  Trads-port 
Dr.ve.  -sui^e  nOOrla.ido.  Floridh  32827- 
5337- 

Sonfo.-d  \irp-n  .\uthcrl;>-.  Centra!  Floridd 
Reg:cnil  Airport.  27J5  Mellonvil'.e 
Avenue,  Santord,  FL  32772-0818 

Questions  may  be  directed  tc  the 
individual  named  above  under  the 
heading.  FOR  PJPTHEfl  INFOSMATtON 
CONTACT. 

Isf  utd  IT;  Oriando,  Florida,  Apr:!  19.  1994 

W.  Deai:  Stringer, 

Assistant  Manager,  Oriandc  Airports  District 
Office. 

(FR  Doc.  94-1 5  403  Filed  5-10-94;  8.45  ami 

BILUNG  CODE  4910-13-M 


Federal  Highway  Administration 

Environmenta*  impact  Statement; 
Davidson  County,  IN 

AGENCY:  Federal  Higiiway 
AdmmisL'-ation  (FHWA),  DOT 
ACTIOW:  Notice  of  intent. 


SUMMARY;  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statem,ent  will  be 
prepared  for  a  proposed  project  in 
Nashville  Tennessee. 
FOR  FURTHEfl  INFORMATION  CONTACT:  Mr 
Wright  B.  Aldridge,  Jr  ,  Planning, 
Environment  and  Research  Engineer, 
Federal  Highway  Administration.  249 
CuiT.berlajid  Bend  Drive.  Nashville.  TN 
37228;  Telephone  (615)  736-7106 
SUPPtEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
Tennessee  Department  of 
Transportation  and  the  City  cf  .''Jashville 
will  prepare  an  enviromnental  impact* 
statem.ent  (EIS)  on  a  proposal  to 
improve  access  through  the  Nashville 
Centra!  Business  District,  e.xtending 
fi-om  hiterstale  Route  (1-40)  and 
Demonbr^un  Street  to  Interstate  Routes 
24/65  (1-24/65)  and  Shelby  Aven-e  in 
Nashviile,  Tennessee.  The  proposed 
improvement  would  primarily  use 
exis.'mg  streets  and  would  include  the 
reconstrucUcn  of  existing  or 
construction  of  new  strictures  over  both 
the  CSX  Railroad  and  the  Cum.beriand 
River,  replacing  the  existing 
Demonbreun  Street  Viaduct  and  the 
Shelby  Avenue  Bndge,  depending  upon 
the  choice  of  proposed  alternatives. 
Improvements  to  the  corridor  are 
considered  necessary  to  provide  for  both 
present  and  projected  traffic  needs. 


Options  under  consideration  include 
{ 1 )  widening  the  existing  corridor  which 
includes  the  Demonbreun  Street 
Viaduct.  Demcnbreun  Street  and  the 
Shelby  Avenue  Bridge,  and  (2)  utilizing 
ether  corridors  south  cf  the  existing 
alignment  and  con sL-^Jcting  new 
structures  ever  fj-.e  River  and  Rialroad 
A  tot  j1  cf  four  build  alternatives  are 
being  considered 

Lefters  deschbmg  the  proposed  action 
and  soliciting  comments  were  sent  to 
appropriate  federal,  state  and  local 
agencies  on  April  12,  1994  A  public 
meeting  soliciting  comments  on  the 
included  altemcjr.ves  was  held  on 
March  3.  1994  A  public  heahng  will  be 
held  5?  a  f-u'ure  date.  Public  notice  will 
be  give.",  of  the  time  and  place  of  this 
hearing.  The  Draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment.  These  activities  are  providing 
input  regarding  the  scope  of  the  FIS. 

To  ensure  that  the  hill  range  o'  issues 
to  this  proposed  action  are  addressed 
and  a!!  significant  issues  identified, 
comments  and  suggestions  are  invited 
from  all  interested  parties.  Comments 
and  suggestions  concerning  the 
proposed  action  andthe  EIS  should  be 
directed  to  the  FHWA  at  the  address 
.  provided  above.  (Catalogue  of  Federal 
Domestic  .A.ssistance  Program  Number 
20  205.  Highway  Reseaich.  Planning 
and  Construction.  The  provisions  of 
E.xecutise  Order  12372  regarding  state 
and  local  clearinghouse  review  of 
federal  and  federally  assisted  programs 
and  projects  apply  to  this  program.) 

Issued  cr.  .^p^.l  25.  1094. 
Wright  B.  Aldridse.  |r.. 
Plcrning.  En'^iror.ment  and Fesearch 
En^ir.i^r.  Ter.nesfee  Division.  Sashvillf. 
Ter:if>';"-' 

IFRDo:  C4-i]3:6  Filed  5-10-S4.  8  45  ami 

BtLUNC  CODE  «91»-«-M 


Federal  Railroad  Adrr!inisL'3tion 
Petition  for  Waivers  of  Compliance 

In  .:5cccrdance  with  title  49  CFR 
§§21  ISj  and  21 1.41 .  notice  is  hereby 
given  that  the  Federal  Railroad 
Administration  [TBA]  has  received  a 
req;:est  for  Viiver  cf  com.phance  with 
certain  requi.-emen's  of  the  Federal 
safeiy  laws  and  regulations  The  petition 
is  descr.b'-<d  below,  including  the 
regul,  '.or,-  provisions  involved,  the 
nature  of  the  relief  being  requested  and 
petitioner  s  arguments  in  favor  of  relief. 

Canadian  National  Railway  Company 
(CN) 

Since  the  turn  of  the  century,  CN  and 
its  predecessor  has  operated  trains  over 
its  Sprague  Subdivision  between 
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Winnipeg,  Manitoba  and  Thunder  Bay, 
Ontario,  a  distance  of  433  miles. 
Approximately  44  miles  of  this  trackage 
traverses  the  State  of  Minnesota 
between  International  Boundary  and 
Rainy  River.  A  minimum  of  12  CN 
trains  per  day  operate  between 
Winnipeg  and  Thunder  Bay  over  this 
line  with  mainly  traffic  originating  and 
terminating  in  Canada.  CN  has  always 
considered  this  bridge  traffic  to  be  a 
Canadian  operation  and  has  operated  all 
such  trains  in  compliance  with  all 
Canadian  regulations.  Certain 
regulations  of  the  FRA  differ  from 
Canadian  regulations.  Canadian 
locomotives  and  cars  which  are  to  be 
interchanged  in  the  United  States  are 
built  or  modified  to  be  in  compliance 
with  FRA  standards  and  are  designated 
for  "International  Service".  In  addition 
to  the  above  "bridge  trains",  a  minimum 
of  six  daily  "International  Service" 
trains  are  operated  on  the  Sprague 
Subdivision  between  Winnipeg  and 
Duluth,  Minnesota.  The  waivers  are 
requested  for  the  "bridge  trains"  only. 
Following  are  the  individual  petitions 
involved. 

FRA  Docket  Number  RSGM-93-30 

Canadian  requirements  for  locomotive 
and  caboose  glazing  are  similar  to  those 
of  the  FRA  except  Canada  does  not 
mandate  retrofit  of  equipment  built 
prior  to  November  19, 1982,  whereas 
FRA  requires  that  basically  all 
equipment  be  retrofitted.  The  area  of 
operation  is  remote  and  there  have  been 
no  incidents  or  injuries  related  to 
glazing.  Locomotives  and  cabooses 
designated  for  International  Service  do 
meet  FRA  requirements.  CN  seeks  a 
waiver  for  "bridge  trains"  on  the 
Sprague  Subdivision  from  the 
requirements  of  §§  223.11(c)  and 
223.13(c)  that  locomotives  and  cabooses 
be  equipped  with  FRA  certified  glazing 
by  June  30,  1984. 

FRA  Docket  Number  RSRM-93-1 

Canadian  rules  for  rear  end  markers 
allow  retroreflective  markers  as  opposed 
to  the  highly  visible  marker  light 
required  by'49  CFR  part  221.  CN  has 
approximately  720  rear  end-of-train 
telemetry  devices  with  the  reflective 
material  and  113  with  FRA  flashing  red 
markers.  The  latter  are  designated  for 
International  Service.  CN  estimates  that 
at  least  100  additional  devices  with 
lights  would  be  required  on  the  Sprague 
Subdivision  at  an  overall  cost  of  $1,800 
each.  CN  states  that  all  trains  operated 
on  the  Sprague  Subdivision  are 
governed  by  centralized  traffic  control 
(CTC)  and  train  separation  is  ensured  by 
two  separate  mechanisms.  A  Rail  Traffic 
Controller  super\'ises  the  movement  of 


all  trains,  controlling  signals  at 
junctions,  sidings,  etc.  An  automatic 
intermediate  signal  system  is  actuated 
automatically  by  the  train  within  a 
particular  block.  In  the  15  years  of 
operation  writh  CTC  on  this  subdivision, 
no  rear  end  collision  has  occurred.  CN 
seeks  a  waiver  of  compliance  from  the 
requirements  part  221  for  all  "bridge 
trains"  on  the  Sprague  Subdivision. 

FRA  Docket  Number  LI-93-16 

Title  49  CFR  §  229.123  requires  that 
"each  lead  locomotive  be  equipped  with 
an  end  plate  that  extends  across  both 
rails,  a  pilot,  or  a  snowplow."  Presently, 
95  percent  of  CN's  locomotives  meet 
this  requirement.  To  equip  the 
remaining  50  locomotives  would  cost 
approximately  $1,000  each.  Only  rarely 
would  one  of  these  locomotives  be  in 
the  lead  on  a  train  on  the  Sprague 
Subdivision.  There  has  never  been  an 
accident  or  injury  attributable  to  these 
locomotives  on  this  subdivision.  CN 
seeks  a  waiver  of  compliance  fi-om  the 
provisions  of49  CFR  229.123  for  all 
"bridge  trains"  on  the  Sprague 
Subdivision. 

CN  tests  and  inspects  its  locomotives 
at  least  once  every  3  months  as  required 
by  Canadian  Transport  Board  Order  O- 
21  and  the  results  are  documented  on  a 
form,  one  copy  of  which  is  displayed  in 
the  cab  of  the  locomotive.  FRA  has 
similar  inspection,  test  and 
documentation  requirements  each  92 
days.  FRA  also  requires  that  each 
locomotive  be  inspected  at  least  once 
during  each  calendar  day  and  that  the 
record  of  the  inspection  be  maintained. 
Canadian  daily  inspection  requirements 
differ  in  that  only  the  lead  locomotive 
safety  control  devices  are  certified  as 
operating.  In  addition,  engineers  are 
required  to  report  and  record 
locomotive  defects  found  enroute.  CN 
feels  all  safety  requirements  are  satisfied 
by  their  system.  CN  seeks  a  waiver  of 
compliance  with  49  CFR  §  229.23  and 
§  229.21  for  all  "bridge  trains"  on  the 
Sprague  Subdivision. 

FRA  Docket  Number  SA-93-10 

Road  locomotives  with  comer 
stairways  operated  in  the  United  States 
must  be  equipped  with  an  uncoupling 
lever  that  is  operable  from  both  the 
ground  and  the  bottom  stairway 
opening.  Many  through  train 
locomotives  operating  over  the  Sprague 
Subdivision  do  not  comply  with  this 
requirement  and  uncoupling  cannot  be 
achieved  from  the  side  steps.  CN  has 
131  locomotives  which  cannot  be 
operated  from  the  side  steps  and  it 
would  cost  approximately  $500  per 
locomotive  to  bring  them  into 
compliance.  CN  seeks  a  waiver  of 


compliance  with  49  CFR  231.29  on  all 
"bridge  trains"  on  the  Sprague 
Subdivision. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  Number  RSGM-93-30, 
etc.  and  must  be  submitted  in  triplicate 
to  the  Docket  Clerk,  Office  of  Chief 
Counsel,  FRA,  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Communications  received  before 
June  10,  1994  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.— 5  p.m.)  in  room  8201. 
Nassif  Building,  400  Seventh  Street, 
SW.,  Washington.  DC.  20590. 

Issued  in  Washington,  DC,  on  May  6.  1994. 
Phil  Olekszyk, 

Acting  Deputy  Associate  Administrator  for 

Safety  Compliance  and  Program 

Implementation. 

(PR  Doc.  94-11412  Filed  5-10-94;  8;45  ami 

BILLING  CODE  4910-0«-P 


Petition  for  Exemption  or  Waiver  of 
Compliance 

In  accordance  with  title  49  CFR 
§§  211.9  and  211.41.  notice  is  hereby 
given  that  the  Federal  Railroad 
Administration  (FRA)  has  received 
requests  for  exemptions  from  or  waivers 
of  compliance  with  a  requirement  of  its 
safety  standards.  The  individual 
petitions  are  described  below,  including 
the  party  seeking  relief,  the  regulatory 
provisions  involved,  and  the  nature  of 
the  relief  being  requested. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  reviews,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 


Federal  Register  /  Vol.  59.  No.  90  /  Wednesday.  May  11.  1994  /  Notices 


24505 


All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  Number  RSGM-94-4). 
and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk.  Office  of  Chief 
Counsel.  FRA.  Nassif  Building.  400 
Seventh  Street,  SW..  Washington,  DC 
2059O. 

Communications  received  before  June 
10,  1994,  will  be  considered  by  FRA 
before  final  action  is  taken.  Comments 
received  after  that  date  will  be 
considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  room  8201. 
Nassif  Building,  400  Seventh  Street 
SW..  Washington,  DC  20590. 

The  individual  petitions  seeking  an 
e.xemption  or  waiver  of  compliance  are 
as  follows: 

Cape  May  Seashore  Lines  (CMSX); 
Waiver  Petition  Docket  Number  RSGM- 
94-4 

The  CMSX  seeks  a  permanent  waiver 
of  comphance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
part  223)  for  three  self-propelled 
passenger  cars.  CMSX  has  exclusive 
rights  to  operate  rail  passenger  ser\'ice 
on  the  27-mile  long  rail  line  between 
Tuckahoe  and  Cape  May,  New  Jersey. 
Initially,  two  services  will  be  provided; 
a  tourist  train  ride  between  Cape  May 
and  Cape  May  Court  House,  New  Jersey, 
a  total  distance  of  12  miles  and  a  shuttle 
service  between  Cape  May  and  Rio 
Grande.  New  Jersey,  a  distance  of  6 
miles.  Self-propelled  Rail  Diesel  Cars 
built  in  1950  and  1951.  will  be  used  in 
both  operations.  The  cars  are  presently 
equipped  with  laminated  safety  glass. 

Adrian  and  Blissfield  Railroad 
Company  (ABRX);  Waiver  Petition 
Docket  Number  RSGM-94-5 

The  ABRX  seeks  a  peniianent  waiver 
of  compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
part  ^23)  for  one  passenger  car.  The  car. 
which  was  buih  in  1949.  is  used  in 
(•xcujreion  service  between  Adrian  and 
Blissfield.  Michigan,  a  distance  of 
approximately  10  miles.  The  railroad 
operates  in  a  rural  area  and  there  have 
been  no  incidents  of  vandalism  in  three 
years. 

Wisconsin  Central  LTD.  (WC);  Waiver 
Petition  Docket  Number  RSGM-94-6 

The  WC  on  behalf  of  their  customer 
Flambeau  Papers,  seeks  a  permanent 
waiver  of  compliance  with  certain 
provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223)  for  one 
locomotive.  The  locomotive,  an  HMD 


Model  SW-1  built  in  1950,  is  used 
primarily  in  the  Flambeau  plant  but  is 
used  approximately  30  minutes  each 
day  in  picking  up  and  setting  out  cars 
in  the  WC  Yard  at  Park  Falls. 
Wisconsin.  The  distance  traveled  on  the 
WC  is  approximately  1  mile. 

Newburgh  and  South  Shore  Railroad 
Company  (NSR);  Waiver  Petition 
Docket  Number  RSGM  94-7 

The  NSR  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
part  223)  for  two  locomotives.  The 
locomotives  are  used  in  switching 
service  to  the  NSR  within  the  Cleveland, 
Ohio,  switching  district.  The 
locomotives  were  formerly  owned  by 
the  Newburgh  and  Southern  Railway 
and  were  covered  by  waiver  RSGM-80- 
38. 

Dubois  County  Railroad  (DCRR); 
Waiver  Petition  Docket  Number  RSGM- 
94-8 

The  DCRR  seeks  a  permanent  waiver 
of  compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
part  223)  for  one  locomotive.  The  IDCRR 
operates  over  16  miles  of  track  between 
Dubois  and  Huntingburg.  Indiana.  The 
railroad  states  there  has  been  no 
problem  with  vandalism  in  this  rural 
area.  The  locomotive,  a  1000  hP  ALCO 
switcher  built  in  1953,  is  now  equipped 
with  safety  glass. 

Issued  in  Washington.  DC  on  May  6.  1994. 
Phil  Olekszy  k. 

Acting  Deputy  Associatt^  Administrator  for 

Safety  Compliance  and  Program 

Im  piemen  ta  tion . 

|FR  Doc.  94-11413  Filed  5-10-94;  8:45  am] 

BILLING  CODE  491&-06-P 


National  Highway  Traffic  Safety 
Administration 

Annual  List  of  Nonconforming 
Vehicles  Determined  To  Be  Eligible  tor 
Importation;  Correction 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Correction  to  annual  list  of 
nonconforming  vehicles  determined  to 
be  eligible  for  importation. 

SUMMARY:  This  document  corrects  a 
notice  published  on  Februar\'  23. 1994 
(59  FR  8671)  listing  all  vehicles  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  staiidards  that  NHTSA  has 
determined,  as  of  December  31.  1993.  to 
be  eligible  for  importation  into  the 
United  States  under  section 
108(c)(3)(C)(l)  of  the  National  Traffic 


and  Motor  Vehicle  Safety  Act  of  1966. 
15  U.S.C.  1397(c)(3)(C)(i).  As  published, 
the  list  contained  several  typographical 
errors  that  are  corrected  as  follows; 

1.  The  model  type  identified  for  the 
Mercedes-Benz  vehicle  listed  under  VSP  No. 
23  was  "SOOSEL."  This  is  corrected  tOTcad 
•■500SL." 

2.  The  import  eligibility  number  identified 
for  the  1986  Volkswagen  Scirocco  was  "VSA 
No.  42."  This  is  corrected  to  read  "VSP  No. 
42." 

3.  The  model  number  identified  for  the 
Volkswagen  vehicle  listed  under  VSP  No.  49 
was  "911."  This  is  corrected  to  read  "119." 

Authority:  15  U.S.C.  1397(c)(3)(C)(iv);  49 
CAR  593.8;  delegations  of  authority  at  49 
CFR  1.50  and  501.8. 

Issued  on:  May  3,  1994. 
VViltiam  A.  Boehly. 

Associate  Administrator  for  Enforcement. 
[FR  Doc.  94-11415  Filed  5-10-94;  8:45  am| 
BILLING  CODE  491&-6»-M 


[Docket  No.  93-74;  Notice  2] 

Withdrawal  of  Petition  for  Import 
Eligibility  Determination 

The  National  Highway  Traffic  Safety 
Administration  ("NHTSA")  published 
notice  in  the  Federal  Register  on 
October  26.  1993  (58  FR  57666)  that  it 
had  received  from  Champagne  Imports. 
Inc.  of  Lansdale.  Pennsylvania,  a 
Registered  Importer  of  motor  vehicles,  a 
petition  for  a  determination  that  a  1993 
Jaguar  XJ6  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States.  Such  a  petition  may 
be  granted  under  section 
108(c)(3)(C)(i)(I)  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act  and  49 
CFR  part  593  if  the  Registered  Importer 
demonstrates  (1)  that  the  vehicle  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  L'liteil 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  that  it  is 
capable  of  being  readily  modified  to 
conform  to  the  standards.  Following 
publication  of  the  notice.  Champagne 
imports  informed  NHTS.^  that  it  was 
unable  to  demonstrate  such  compliance 
for  the  1993  Jaguar  XJ6  and  that, 
accordingly,  its  petition  was  being 
withdrawn. 

NHTSA  possesses  insufficient 
information  to  determine  independently 
whether  the  1993  Jaguar  XJ6  is  capable 
of  being  readily  modified  to  conform  to 
the  standards,  and  therefore  will  make 
no  decision  regarding  that  vehicle  at 
this  time. 
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Authority:  15  U.S.C.  139-(c)(3)(A)(i)(I)  and 
(C)(ii);  49  CFR  593.7;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  May  3,  1994. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
IFRDoc.  94-11414  Filed  5-10-94;  8:45  am] 

BtLUNQ  COOE  4«10-«»-M 


DEPARTMENT  OF  TRANSPORTATON 

Research  and  Special  Programs 
Administration 

[Notice  No.  94-5] 

Carbon  Fit>er  Composite  Cylinder 
Technology  Symposium 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Notice  of  public  symposium. 

SUMMARY:  RSPA  will  host  a  pubUc 
symposium  on  carbon  fiber  composite 
technology  and  its  application  to  the 
design  of  overwapped  metallic  cylinders 
for  transportation  of  compressed  gases. 
DATES:  The  symposium  will  be  held 
May  26. 1994  at  8:30  a.m.  to  4  p.m.,  but 
may  conclude  prior  to  4  p.m. 
ADDRESSES:  The  symposium  will  be 
held  at  the  Department  of 
Transportation.  Nassif  Building,  room 
4236.  400  Seventh  Street,  S.VV., 
Washington.  DC  20590-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gopala  Vinjamuri,  telephone  (202)  366- 
4545.  Office  of  Hazardous  Materials 
Technology,  Research  and  Special 
Programs  Administration.  Department 
of  Transportation.  Washington,  D.C. 
20590-0001. 

SUPPLEMENTARY  INFORMATION:  RSPA  will 
host  a  pubhc  symposium  on  carbon 
fiber  composite  technology  and  its 
application  to  the  design  of  over- 
wrapped  metallic  cylinders  for 
transportation  of  compressed  gases  in 
commerce.  The  purpose  of  this 
symposium  is  to  obtain  information  on 
state-of-the  art  carbon  fiber  composite 
technology,  experience  in  prolonged  use 
under  normal  and  extreme 
temperatures,  and  applications  to 
pressurized  cylinders.  The  svTnposium 
is  structured  toward  the  presentation  of 
technical  papers  from  industry  and 
government  experts  and  follow-up 
discussions.  RSPA  anticipates  hearing 
from  representatives  of  the  Compressed 
Gas  Association  and  composite  q,  lindf  r 
manufacturers.  Other  persons  interested 
in  presenting  technical  papers  should 
contact  RSPA  in  advance. 

Carbon  fiber  composite  pressure 
vessel  technology  is  being  used  in 
aerospace  applications,  such  as  in 


pressure  vessels  and  rocket  motor 
casings.  Application  of  this  advanced 
technology  to  the  commercial 
transportation  of  compressed  gases  in 
high  pre.ssure  cylinders  may  offer  a 
significant  weight  and  efficiency 
advantage  over  current  packaging 
systems  without  compromising  safety. 
However,  safety  considerations  differ 
between  the  design  of  aerospace 
vehicles  and  support  systems  and  the 
design  of  cylinders  that  transport 
compressed  gases  in  commerce.  I.ssues 
of  most  concern  to  RSPA  include 
materials  technology,  cylinder  design 
and  fabrication,  and  quality  assurance. 
There  also  will  be  a  presentation  and 
discussion  on  the  performance  of  a 
failure  mode  and  effects  analysis  when 
considering  the  use  of  of  advanced 
technologies  in  the  design  of 
compressed  gas  cylinders.  This 
symposium  will  not  address  issues 
relating  to  compressed  natural  gas  fuel 
systems  for  vehicles. 

Issued  in  Washington.  1X7.  on  May  f>,  1994. 
Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

|FR  Doc.  94-11416  Filed  5-10-94;  8:45  ami 

BILLMO  COOe  4910-SO-M 


Pipeline  Safety  Advisory  Bulletin  ADB- 
94-04  Offshore  Operators,  Emergency 
Planning  Coordination 

AGENCY:  Research  and  Special  Pn>grams 
Administration  (RSPA).  DOT. 
ACTION:  Advisory  to  offshore  pipeline 
operators  on  coordinating  emergency 
planning  with  offshore  producers. 

SUMMARY:  This  advisory  calls  the 
attention  of  offshore  pipeline  facility 
operators  to  a  s/ifety  recommendation  by 
the  National  Transportation  Safety 
Board  (NTSB)  regarding  the  need  for 
emergency  planning  and  coordination 
between  themselves  and  offshore 
producers. 

Advisory 

As  a  result  of  NTSB  accident  report 
NTSB/PAR-90/02  and  NTSB  Safety 
Recommendation  P-90-31.  on  an 
mcident  on  October  3.  1989,  involvuig 
a  Natural  Gas  Pipeline  Comjiany  of 
America  (NGPL)  underwater 
transmission  line  in  the  Gulf  of  Mexico, 
this  advisory  bulletin  infonns  offshore 
pipeline  operators  of  the  following 
report  findings: 

(a)  The  accident  report  records  the 
following  shortcomings  in  the 
transmission  line  operator's  emergency 
plan  for  offshore  emergencies  (NTSB's 
rationale  is  in  parenthesis): 


(1)  Inadequate  guidance  for  Gas 
Control  personnel  on  notification 
procedures  (when  NGPL  Gas  Control 
personnel  were  first  notified  of  the 
accident,  they  failed  to  contact  the 
district  superintendent  directly). 

(2)  Inadequate  guidance  on  the  duties 
and  responsibilities  of  the  emergency 
coordinator  (the  district  superintendent 
failed  to  properly  fulfill  his  duties  as 
emergency  coordinator  because  of  a  lack 
of  guidance  in  the  NGPL  emergency 
plan). 

(3)  Inadequate  guidance  for  liaison 
and  coordination  with  public  officials 
(although  the  NGPL  emergency  plan 
listed  a  telephone  number  for  the  Coast 
Guard,  NGPL  took  no  action  to  establish 
liaison  with  local  Coast  Guard  officials). 

(4)  Inadequate  guidance  for  liaison 
and  coordination  with  offshore 
producers  (neither  the  NGPL  emergenc  y 
plan  nor  the  district  superintendent  had 
an  emergency  telephone  number  with 
which  to  contact  personnel  responsible 
for  the  unmanned  off.shore  production 
platform  where  automatic  shutdown 
equipment  was  located  and  which  failed 
to  shut  off  gas  flow  into  the  failed 
pipeline). 

(b)  With  respect  to  item  (a)(3)  above, 
the  requirements  for  emergency  plans  in 
49  CFR  192.615  for  gas  pijjelines.  and 
similar  requirements  in  49  CFR 
195.402(e)  for  hazardous  liquids 
pipelines,  require  operators  to  establish 
and  maintain  adequate  communication 
and  liaison  with  appropriate  fire,  police 
and  other  public  officials.  As  noted  in 
(a)(3)  above,  the  of)erator  failed  to 
establish  adequate  means  of 
communication  and  liaison  with  tlie 
local  Coast  Guard  (public  officials)  as 
required  by  49  CFR  192.615. 

Background 

This  advisor)'  bulletin  is  based  on  two 
offshore  pipeline  failures  and  an  NTSB 
safety  r»H;ommendation. 

In  March  1989,  an  ARCO  production 
platform  in  the  Gulf  of  Mexico  was 
engulfed  in  flames  and  destroyed  when 
a  sudden  release  of  gas  ignited  during 
repairs  to  a  Southern  Natural  Gas 
c:ompany  (SONAT)  18"  offshore 
pipeline.  There  were  seven  fatalities.  In 
preparing  for  the  repair  work.  SONAT 
began  venting  the  pif>eline  to 
atmosphere  through  piping  at  Uie  AKCO 
platform.  Unfortunately,  and 
unbeknown  to  SONAT.  visnting  taine  to 
a  halt  when  ARt^O  personnel  isolated 
the  platform  by  closing  valves  on  all 
pipelines  entering  the  platform, 
including  SONAT's  18"  pipeline  (ARCO 
did  this  in  preparatitm  for  some 
platform  maintenance  work).  As  a 
resuh,  the  18"  pipeline  which  the 
.SONAT  crew  began  to  n'pair.  and  which 
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thoy  thought  had  been  safely  vented  free 
of  flc  mmables.  still  contained  some  gas 
and  '.  ijquids.  A  cutting  machine  was 
beinj;  used  on  the  pipeline's  18  "  riser  at 
the  f  htform,  and  as  cutting  nenrod 
com]  I  etion.  the  pipe  separated 
unexpectedly,  releasing  gas  and  liquids 
which  ignited.  In  the  judgment  of 
Ftxierfil  accident  investigators,  a  lack  of 
adoq  jate  coordination  between  both  the 
producer's  (ARCO)  and  the  pipeline 
operator's  (SON AT)  field  personnel  was 
a  sig  ijficant  contributing  factor. 

In  Dctober  1989,  another  pipeline 
failu  p  involving  fatalities  occurred  in 
the  Culf  of  Mexico.  A  fishing  vessel,  the 
Nort! Cumberland  (crew  of  14). 
punct»jred  an  NGPL  16"  underwater 
transttiission  line  carrying  natural  gas  at 
835  psig  pressure.  The  escaping  gas 
ignited  almost  immediately,  creating  a 
firebiill  which  completely  destroyed  the 
vessel.  Eleven  (11)  crew  members 
perished.  The  incident  happened  at 
approximately  6:00  PM.  However,  gas 
flow  feeding  the  fire  was  not  fully  shut 
off  for  over  three  hours,  until  shortly 
after  9:15  PM. 

According  to  the  NTSB  report,  a  major 
contributing  factor  in  this  long  delay 
was  the  lack  of  a  telephone  number  for 
contacting  the  operators  of  an 
unmanned  production  platform  [refer  to 
(a)(4)  above).  As  a  result.  NTSB  Safety 
Recommendation  P-90-31  was  issued 
to  RSPA.  as  follows: 

Evaluate,  with  the  assistance  of  the 
.Minerals  Management  Service,  the  iu:ed  for 
emergency  planning  and  coordiniition 
between  offshore  pipeline  operators  and 
producers,  and  then  implement,  if  necessary, 
appropriate  safety  regulations. 

The  NTSB  report  also  noted  an 
inadequacy  involving  communications 
with  local  Coast  Guard  officials  [refer  to 
(b)  above]  and  shortcomings  [refer  to 
(a)(1)  through  (a)(5)  above). 

Issij^d  in  Washington.  DC.  on  May  5.  1994. 
G«H)rge  W.  Tenley,  Jr. 

Associate  Administrator  for  Pipclintr  Snfetv 
IFR  Doc.  94-11359  Filed  5-10-94;  8;45  am] 

BILLING  CODE  4910-60-P 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices 

Privacy  Act  of  1974:  Deletion  of 
Systems  of  Records  Notices 

AGENCY:  Departmental  Offices.  Treasury. 
ACTION:  Notice  to  delete  Privacy  Act 
systems  of  records. 

SUMMARY:  The  Department  of  the 
Treasury  is  deleting  the  following 
systems  from  its  inventory  of  Privacy 
Act  systems  of  records  notices. 

Treasur>/DO  .003— Personnel  Working  Files: 
Treasury/linited  States  Miirt  .006 — 

Examination  Reports  of  Coins  Forwarded 

to  the  Mint  from  U.S.  Secret  Service; 
Treasury/United  States  Mint  .010 — Purchases 

and  Sales  of  Precious  Metals;  and 
Treasury/United  States  Mint  .001 — 

Redemption  of  L'ncurrent  or  Mutilated 

Coins. 

EFFECTIVE  DATE:  May  11.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dale  Underwood,  Privacy  Act  Officer, 
Disclosure  Ser\ices,  Department  of  the 
Treasury.  Washington.  DC  20220, 
Telephone:  (202)  622-0930. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Privacy  Act  of 
1974,  the  Department  of  the  Treasury 
conducted  a  review  of  several  of  its 
Privacy  Act  systems  of  records.  The 
records  covered  by  Treasury/DO  .003 — 
Personnel  Working  Files,  are  used  by 
office  directors  within  the  Departmental 
Offices  for  basic  factual  data  about  an 
individual's  employment  while  at  the 
Department  of  the  "Treasury.  Records  in 
this  system  are  used  in  various  ways  by 
office  directors  or  other  supervisory 
personnel,  including  screening 
qualifications  of  employees: 
determining  status,  eligibility, 
recommendations  for  promotions  and/or 
suspensions,  performance  appraisals, 
and  other  information  needed  to 
conduct  day-to-day  personnel 
administration. 

It  has  been  determined  that  Treasury/ 
DO  .003— Personnel  Working  Files. 


duplicates  the  government-wide  system 
of  records  covered  by  OPM/GOVT-1— 
General  Personnel  Records,  established 
by  the  Office  of  Personnel  Management. 
Treasury/DO  .003  also  contains  records 
covered  by  OPM/COVT-2— Employee 
Performance  File  System  Records,  and 
OPM/GOVT-3  Records  of  Adverse 
Actions,  Performance  Based  Reduction 
in  Grade  and  Removal  Actions,  and 
Termination  of  Probationers.  Therefore, 
Tr^asury/DO  .003— Personnel  Working 
Files,  is  being  deleted  from  Treasury's 
inventory  of  Privacy  Act  systems  of 
records.  The  system  notice  was  last 
published  in  its  entirety  in  the  Federal 
Register,  Vol.  57.  page  13905.  April  17. 
1992. 

There  systems  of  records  maintained 
by  the  United  States  Mint  were 
reviewed  and  it  was  determined  the 
records  were  no  longer  subject  to  the 
Privacy  Act.  System  of  records 
Treasury/United  States  Mint  .006 — 
Examination  Reports  of  Coins 
Forwarded  to  Mint  from  U.S.  Secret 
Service,  no  long  maintains  the  records 
on  individuals  and  the  information  is 
not  retrievable  by  name  or  other 
personal  identifier.  Treasury/United 
States  Mint  .010 — Purchases  and  Sales 
of  Precious  Metals,  is  being  deleted 
because  the  U.S.  Mint  no  longer 
purchases  precious  metals  from 
individuals.  The  system  of  records  titled 
Treasury/United  States  Mint  .011 — 
Redemption  of  Uncurrent  or  Mutilated 
Coins,  is  being  deleted  because  the 
records  are  not  retrievable  by  name  or 
other  personal  identifier.  The  system 
notices  were  last  published  in  their 
entirely  in  the  Federal  Register,  Vol.  57, 
pages  14117.  14119  and  14120 
respectively,  on  April  17.  1992. 

Dated:  May  4.  1994. 
G.  Dale  Seward, 

Acting  Deputy  Assistant  Secretary- 

(Administration!. 

IFR  Doc.  94-11320  Filed  5-10-94;  8:45  ami 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


EQUAL  EMPLOYMENT  OPPORTUNITY 

COMMISSION 

FEDEOAL  REGISTEa  CITATION  OF  PREVIOUS 

ANNOUNCEMENT:  59  FR  23094,  May  4, 

1994. 

PREVIOOSLY  ANNOUNCED  TIME  AND  DATE  OF 

MEETING:  2:00  P.M.  (Eastern  Time) 

Tuesday,  May  10,  1994. 

CHANGE  IN  THE  MEETING: 

Open  Session 

The  item  listed  below  has  been 
removed  from  the  agenda: 

4.  Extensfon  of  Conunent  Period  on  the 
Proposed  Consolidated  Guidelines  on 
H€3rassment. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hart,  Executive  Officer  on 
(202) 663-4070. 

Dated:  May  9,  1994. 
Frances  M.  Hart, 

Executive  Officer,  Executiva  St-cretariat. 
This  Notice  Issued  May  9,  1994. 

IFR  Doc.  94-11576  Filed  5-9-94;  2.16  pm| 

BILLING  CODE  675C-04-M 

UNITED  STATES  INSTITUTE  OF  PEACE 
BILLING  CODE:  BAG  6820-AR. 
TIME  AND  DATE:  Thursday.  7:00  p  m.. 
May  19, 1994-Saturday,  1:00  p.m..  May 
21.  1994. 

LOCATION:  Airlie  Conference  Center, 
Airlie,  Virginia. 

STATUS:  Open  Session— Portions  may  be 
closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5,  United  States 


Federal  Register 
Vol.  59,  No.  90 

Wednesday,  May  11.  1994 


Code,  as  provided  in  subsection  - 
1706(h)(3)  of  the  United  States  histitute 
of  Peace  Act.  Public  Law  98-525. 

AGENDA:  Approval  of  Minutes  of  the 
Sixty-fourth  Meeting  of  the  Board  of 
Directors;  Chairman's  Report; 
President's  Report;  General  Issues; 
Selection  of  1994  National  Peace  Essay 
Contest  Winners;  Annual  Program 
Review. 

CONTACT:  Mr.  Gregory  McCarthy, 
Director,  Public  Affairs  and  Information. 
Telephone:  (202)  457-1700. 

Dated:  May  9,  1994. 
Richard  H.  Solomon, 
President.  United  States  Institute  of  Peace. 
IFR  Doc.  94-11519  Filed  5-9-94;  10:38  am| 
BILLING  COOC  3tSS-01-M 


Wednesday 
May  11,  1994 


Part  il 


Department  of 
Health  and  Human 


Adnunistration  for  Children  and  Families 

45  CFR  Part  98,  et  al. 
Child  Care  and  Development  Block 
Grants  and  Aid  to  Families  With 
Dependent  Children  and  Child  Care 
Programs;  Proposed  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

45  CFR  Part  98 

Administration  for  Children  and 
Families 

45  CFR  Parts  255,  256  and  257 
PIN  0970-AB33 

Aid  to  Families  With  Dependent 
Children  Child  Care  Program, 
Transitional  Child  Care  and  At-Risk 
Child  Care;  Child  Care  and 
Development  Block  Grant 

AGENCY:  Administration  for  Children 
and  Families  (ACF).  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Administration  for 
Children  and  Families  (ACF)  proposes 
to  amend  the  regulations  for  the  Child 
Care  and  Development  Block  Grant 
(CCDBG),  child  care  serving  Aid  to 
Families  with  Dependent  Children 
(AFDC)  families,  the  Transitional  Child 
Care  program  (TCC),  and  At-Risk  Child 
Care  program. 

The  purpose  of  this  proposal  is  to 
support  States,  Territories  and  Tribes  in 
their  efforts  to  increase  the  availability 
and  quality  of  federally-subsidized  child 
care,  develop  more  coordinated  delivery 
systems,  and  improve  child  care 
opportunities  for  families,  providers  and 
communities. 

The  proposed  rule  is  presented  in  a 
single  package  because  of  our  intent  to 
remove  regulatory  barriers  to  program 
coordination,  to  increa.se  flexibility 
across  the  four  programs,  and  to 
promote  common  goals.  The  proposed 
rule  addresses  certain  key  areas  of 
mutual  concern  for  operation  of  these 
programs:  Accessibility  to  higher  quality 
care  through  amended  payment  rates; 
adaptation  of  payment  policies  for 
children  with  special  needs  as  a  result 
of  the  Americans  with  Disabilities  Act; 
impact  of  the  Fair  Labor  Standards  Act 
and  other  Federal  and  State  statutes  on 
in-home  care;  and  deletion  of 
provisions,  known  as  the  effects  test, 
which  may  be  construed  as  minimizing 
regulatory  protection  for  children  in 
care  concerning  State  implementation  of 
health  and  safety  standards. 

The  proposed  amendments  to  the 
CCDBG  regulations  additionally  include 
technical  amendments  required  by  the 
Juvenile  Justice  and  Delinquency 
Prevention  Amendments  of  1992  and 
the  Older  Americans  Act  Technical 
Amendments.  Other  proposals  respond 
to  general  concerns  about  payment 


differentials  for  quality  care,  children's 
immunizations,  eligibility  of  children  in 
foster  care,  availability  of  certificates  as 
a  payment  mechanism,  and  cost 
limitations  for  administration  and 
certain  other  activities. 

The  proposed  amendments  to  the 
regulations  for  child  care  for  AFDC 
families.  TCC,  and  At-Risk  Child  Care 
promote  coordination  among  these 
programs  and  also  with  CCDBG  to: 
provide  State  flexibility  in  determining 
a  child's  physical  or  mental  incapacity; 
modify  and  codify  policy  regarding 
child  care  during  gaps  in  employment; 
require  States  to  define  how  child  care 
is  reasonably  related  to  the  parent's 
work  or  other  activity;  and  allow  States 
flexibility  to  conform  family  fee 
requirements.  Additionally,  proposed 
amendments  to  TCC  would  give  States 
the  option  to  provide  TCC  to  families 
who  voluntarily  terminate  their  AFDC 
benefit,  and  address  the  process  of 
requesting  TCC. 

DATES:  Interested  persons  and  agencies 
are  invited  to  submit  written  comments 
concerning  these  proposed  regulations 
no  later  than  July  11,  1994. 
ADDRESSES:  Comments  should  be 
mailed  (facsimile  transmissions  will  not 
be  accepted)  to  the  Assistant  Secretary 
for  Children  and  Families,  Attention: 
Child  Care  Comments,  OFA/DJP,  Fifth 
Floor.  370  L'Enfanl  Promenade,  S\V.. 
Washington.  DC  20447.  or  delivered  to 
the  Administration  for  Children  and 
Families.  Office  of  Family  Assistance. 
Aerospace  Building.  Fifth  Floor  East, 
901  D  Street.  SW..  Washington,  DC 
between  8  a.m.  and  4:30  p.m.  on  regular 
business  days.  Comments  received  may 
be  inspected  during  the  same  hours  by 
making  arrangements  with  the  contact 
persons  shown  below. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  concerning  the  title  IV-A 
child  care  programs,  please  contact 
Mary  Ann  Higgins,  Director.  Division  of 
JOBS  Program.  Fifth  Floor.  370  L'Enfant 
Promenade  SW..  Washington.  IX)  20447, 
telephone  (202)  401-9294.  For  questions 
concerning  the  Child  Care  and 
Development  Block  Grant,  please 
contact  Helen  Morgan  Smith.  Acting 
Director.  Division  of  Child  Care.  Hubert 
Humphrey  Building,  room  352G.  200 
Independence  Avenue,  SW., 
Washington,  DC  20201,  telephone  (202) 
690-6241.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-600-877-8339 
between  8  a.m.  and  7  p.m.  Eastern  time. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Administration  for  Children  and 
Families  (ACF)  administers  a  number  of 


programs  that  address  the  child  care 
needs  of  low-income  families.  In  recent 
years,  the  scope  of  ACF-administered 
child  care  programs  was  broadened  to 
address  the  child  care  needs  of 
increasingly  larger  segments  of  the 
population.  ACF's  child  care  programs 
reflect  a  growing  awareness  of  the  needs 
of  the  family  for  safe  child  care  that  also 
attends  to  the  developmental  needs  of 
children.  They  offer  the  Nation's  low 
income  families  an  important  support  in 
their  efforts  to  achieve  and  maintain 
economic  independence. 

Child  care  needs  for  working  families 
who  receive  Aid  to  Families  with 
Dependent  Children  (AFDC)  benefits 
were  first  addressed  through  the 
dependent  care  disregard.  "The  family's 
child  care  expense  (up  to  $200  a  month 
for  a  child  under  age  2  and  up  to  $175 
for  a  child  who  is  at  least  age  2)  is 
deducted  from  the  family's  earnings 
when  determining  the  amount  of  the 
family's  countable  income  for  the 
purpose  of  the  family's  eligibility  for 
and  amount  of  AFDC  assistance.  The 
dependent  care  disregard  is  used  by 
most  States  as  one  method  for  providing 
child  care  to  working  AFDC  families. 

The  Social  Services  Block  Grant  (title 
XX  of  the  Social  Security  Act)  enables 
States  to  provide  social  services  which 
are  best  suited  to  the  needs  of  its 
residents.  These  services  can  include 
child  care,  and  most  States  have  used 
title  XX  funds  to  provide  child  care 
through  contracts  with  providers. 

The  regulatory  changes  proposed  in 
this  rule  concern  four  child  care 
programs  created  through  two  statutes: 
the  Family  Support  Act  of  1988  (Pub.  L. 
100-^85)  and  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA  90). 
A  brief  description  of  each  program  and 
of  the  overall  goals  of  this  proposed  rule 
follows. 

The  Family  Support  Act  of  1088 
amended  title  IV-A  of  the  Social 
Security  Act  at  section  402(g),  providing 
a  very  significant  extension  of  ACF's 
ability  to  fund  child  care  services.  The 
amendment  created  two  new  child  care 
programs.  First,  it  guaranteed  necessary 
child  care  for  working  AFDC  recipients, 
and  for  AFDC  recipients  in  approved 
education  or  training  activities 
(including  the  Job  Opportunities  and 
Basic  Skills  Training  (JOBS)  Program). 
This  program  is  often  called  AFDC  child 
care.  The  regulations  for  AFDC  child 
care  are  located  at  45  CFR  part  255.  An 
amendment  concerning  applicable  child 
care  standards  under  45  CFR  255.4 
(Allowable  Costs  and  Matching  Rates) 
became  effective  on  August  4, 1992. 

Second,  the  Family  Support  Act 
addressed  the  need  for  Transitional 
Child  Care  (TCC)  during  the  12  months 
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after  a  family  becomes  ineligible  for 
AFDC  due  to  work.  The  regulations 
specific  to  TCC  are  located  at  45  CFR 
pail  256.  Ho\vever,  many  of  the 
regulations  for  AFDC  ch'ild  care  (part 
25|1)  also  apply  to  TCC. 

VVith  OBRA  90,  Congress  established 
tujo  additional  child  care  programs  that 
fujlher  e.xtt  nded  child  care  services  to 
thtNation's  low-income  families:  an 
oprtional  At-Risk  Child  Care  program 
(cljiild  care  for  low-income  working 
faihilies  in  need  of  such  care  and 
otherwise  at  risk  of  becoming  eligible 
for  AFDC)  and  the  Child  C:are  and 
Development  Block  Grant  (CCDBG). 

Currently.  49  States  and  the  District  of 
Columbia  have  approval  to  operate  the 
AttRisk  program.  That  program,  like  the 
other  title  IV-A  child  care  programs, 
requires  the  State  to  match  Federal 
fuijids,  but,  unlike  the  other  programs,  it 
is  ceppecLand  the  funds  are  distributed 
according  to  a  formula.  The  At-Risk 
Chlild  Care  program  is  located  at  section 
40^(i)  pf  title  IV-A  of  the  Social 
Security  Act.  The  At-Risk  regulations 
are  located  at  45  CFR  part  257. 

in  this  preamble,  we  refer  to  AFDC 
child  care,  TCC,  and  At-Risk  Child  Care 
as  the  title  IV-A  programs. 

The  CCDBG  is  intended  to  provide 
chjld  care  services  for  low-income 
families  and  to  increase  tlie  availabihty, 
affordabihty.  and  quality  of  child  care 
and  development  services.  That 
program  does  not  require  a  State  match. 
Regulations  for  the  CCDBG  program  are 
locnted  at  45  CFR  parts  93  and  99. 

The  Juvenile  Justice  and  Delinquency 
Prevention  Amendments  of  1992.  Public 
Law  102-586,  made  various  technical 
changes  to  the  CCDBG.  For  example, 
section  8(a)(1)  aiid  (2)  of  the 
amendments  made  changes  to  section 
6581(c)  of  the  Block  Grant  Act  by 
replacing  "obligation  period"  with 
"expenditure  period."  Other  minor 
technical  corrections  to  the  Block  Grant 
Act  are  included  in  the  Older 
Americans  Ac1  Technical  Amendments. 
Public  Law  103-171. 

Purpose  of  Proposed  Rule 

This  proposed  rale  incorporates 
lessons  ACF  has  learned  from  our  initial 
experience  v;ith  the  title  IV-A  and 
CCDBG  programs.  Our  purpose  is  to 
remove  birriers,  promote  coordination, 
foster  higher  quality  care,  and  champion 
the  health  of  our  neediest  children.  We 
have  evaluated  State  and  Tribal  child 
care  program  plans,  conducted  many 
child  care  program  field  reviews, 
sponsored  two  national  child  care 
conferences,  held  symposia  for  States 
and  Tribes,  and  participated  in  many 
other  conferences  and  meetings.  We 
have  listened  as  State  representatives 


and  others  voiced  desire  for  remedies  of 
regulatory  barriers  to  the  operation  of 
seamless  child  care  delivery  systems 
and  for  the  ability  to  deliver  higher 
quality  care.  This  section  of  the 
preamble  gives  an  overview  of  our 
findings  and  considerations.  These 
ideas  for  change  are  developed  in 
greater  detail  later  in  the  preamble. 

There  are  four  main  purposes  of  this 
proposed  rule.  First,  it  is  a  vehicle  for 
responding  to  changes  needed  to 
existing  regulations  to  achieve 
consistency  with  recently  enacted  law. 
We  thus  propose  changes  to  the  CCDBG 
regulations  required  by  the  Juvenile 
Justice  and  Delinquency  Prevention 
Amendments  of  1992  and  the  Older 
Americans  Act  Technical  Amendments. 
We  also  propo.se  amendments  and 
provide  guidance  in  the  preamble  on 
how  payments  for  special  needs 
children  can  be  made  under  both  title 
IV-A  child  care  and  CCDBG  in  light  of 
the  Americans  with  Disabilities  Act 
(ADA).  Public  Law  101-336,  enacted  on 
July  26,  1990. 

Second,  these  propasals  reflect  ACF's 
desire  to  help  States  facilitate  operation 
of  the  title  IV-A  and  CCDBG  programs 
based  on  the  experiences  of  both  States 
and  families  with  existing  program 
policy.  The  changes  will  give  States 
some  immediate  relief  to  certain 
regulatory  barriers.  Many  of  these 
proposals  will  permit  States  to 
coordinate  the  four  p>rograms  better, 
making  services  more  seamless  for  child 
care  providers  and  families.  Allowing 
for  greater  conformity  among  the  sliding 
fee  scales  for  title  IV-A  child  care  and 
CCDBG  is  an  example  of  this  kind  of 
effort.  Allowing  States  to  determine 
physical  or  mental  incapacity  of 
children  to  be  served  under  title  IV-A 
consistent  with  CCDBG  rules  is  another 
example. 

Third,  our  objective  in  proposing 
these  changes  is  to  strengthen  States" 
capacity  to  ensure  the  quality  of 
federally-subsidized  child  care  services 
by  removing  regulatory  barriers.  We 
believe  the  quahty  of  federally- 
subsidized  child  care  is  important  and 
want  to  promote  safie  and  healthy 
environments  for  cliildren  that  foster 
their  development  and  overall  well- 
being.  We  wish  to  further  foster  quality 
in  partnership  with  the  States.  Our 
proposals  to  foster  quality  include 
eliminating  the  regulation  in  the  CCDBG 
that  limits  payment  differentials  within 
categories  of  care  to  no  more  than  10 
percent.  We  also  propose  to  allow  States 
to  pay  the  actual  charge  for  higher 
quality  child  care- for  children  in  title 
rV-A  programs,  without  regard  to  the 
75th  percentile  of  the  local  cost  of  care, 
for  child  care  that  meets  State- 


designated  objective  standards  of 
quality  that  exceed  the  normal  lic^•nsi.^g 
or  certification  reauirements. 

Finally,  the  health  of  children  plays 
an  overwhelmingly  important  role  in 
thfcir  well-being  and  their  ability  to  grow 
and  develop  into  productive  citizens. 
We  therefore  propose  to  amend  the 
CCDBG  health  and  safety  standards  to 
require  that  children  receiving  CCDBG 
.services  receive  imm.unizations. 

In  sura,  this  proposed  rule  goes 
beyond  adoption  of  teciinical 
refinements  to  ACF-administered  child 
care  progra.iis.  It  represents  ACF  s 
efforts  to  think  more  broadly  about 
helping  States  better  serve  low-ir.rome 
families  through  subsidized  child  r^re. 

Statutory  Authority 

Regulations  for  the  title  IV-A  child 
caie  programs  are  published  under  the 
general  authority  of  1102  of  the  Social 
Security  .\ct  which  requires  the 
Secretary  to  publish  regulations  that 
may  be  necessary  for  the  efficient 
administration  of  the  functions  for 
which  she  is  responsible  under  the  Art. 
Section  658E  of  the  Child  Care  and 
Development  Block  Grant  Act  requires 
that  the  Secretary  shall  by  rule  establish 
the  information  needed  in  the  Block 
Grant  plan. 

Regulatory  Impact  Analysis 

This  proposed  rule  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  Executive 
Order  12866.  Executive  Order  12866 
requires  that  regulations  be  reviewed  to 
ensure  that  they  are  consistent  with  the 
priorities  and  principles  set  forth  in  the 
Executive  Order.  The  Department  has 
determined  that  this  rule  is  consistent 
with  these  priorities  and  principles.  An 
assessment  of  the  costs  and  benefits  of 
available  regulatory  alternatives 
(including  not  regulating)  demonstrated 
that  the  approach  taken  in  the 
regulation  is  the  most  cost-effet;tive  and 
least  burdensome  while  still  achieving 
the  regulatory  objectives. 

It  was  difficult  for  us  to  determine  the 
actual  cost  implications  of  the 
regulation  because  most  of  the  charges 
are  optional  with  States.  We  did  not 
know  how  many  States  would  adopt 
these  options,  or  whether  States  would 
make  other  programmatic  changes 
which  would  counteract  any  potential 
increases  in  costs.  Therefore,  we  are 
explicitly  seeking  comments  on  the  cost 
implications  of  the  proposed  changes. 

We  are  proposing  a  new  requirement 
that  children  be  immunized  in  order  to 
receive  services  under  the  Child  Care 
and  Development  Block  Grant.  The 
CCDBG  health  and  safety  regulations 
currently  require  States  and  Tribes  to 
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include  provisions  about  immunizations 
in  their  CCDBG  plans  and  to  provide 
assurances  that  requirements  with 
respect  to  immunizations  are  in  place. 
In  addition,  most  States  already  include 
immunizations  in  their  child  care 
standards.  We  do  not  anticipate  that  our 
proposal  will  have  a  significant  negative 
impact  on  either  grantees  or  families, 
since  grantees  will  not  be  required  to 
provide  immunizations  directly  and 
families  who  receive  subsidized  child 
care  are  by  law  eligible  for  free 
immunizations  under  such  federally 
supported  programs  as  Medicaid,  the 
Early  Periodic  Screening  Diagnosis  and 
Treatment  (EPSDT)  Program,  and  the 
new  Vaccines  for  Children  program.  The 
immunization  provision  was  considered 
the  most  cost-effective  and  least 
burdensome  approach  because:  (1)  It 
helps  ensure  that  vulnerable  young 
children  are  immunized;  (2) 
immunization  of  such  children  is  highly 
cost-effective;  and  (3)  it  provides  ^o^ 

flexibility  to  grantees  in  determining 
how  to  implement  the  provision. 

Furthermore,  it  directly  supports  the 
President's  national  immunization 
initiative.  Vaccines  for  Children,  which 
calls  for  greater  mobilization  and 
expansion  of  immunization  resources  to 
protect  the  health  of  our  youngest  and 
most  vulnerable  children. 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (Pub. 
L.  96-354)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  rules  and  paperwork 
requirements  on  small  businesses  and 
other  small  entities.  The  primary  impact 
of  these  final  rules  is  on  State,  Tribal 
and  Territorial  governments.  To  a  lesser 
extent  the  regulation  could  affect 
individuals  and  small  businesses. 
However,  the  number  of  small 
businesses  affected  should  be  limited, 
and  the  expected  economic  impact  on 
these  businesses  would  not  be  so 
significant  that  a  full  regulatory 
flexibility  analysis  is  indicated. 

•  First,  the  regulations  retain  many 
provisions  designed  to  ensure  broad 
participation  by  small  businesses  in  the 
program.  For  example,  the  IV-A 
entitlement  programs  provide  that 
individuals  must  be  able  to  choose 
among  available  providers,  including 
family  day  care  providers.  The  At-Risk 
program  regulations  still  require  that 
any  registration  requirements  States 
impose  on  unlicensed  and  unregulated 
providers  be  simple  and  timely,  and 
facilitate  prompt  payment.  In  the 
CCDBG  program,  the  regulations  still 
require  that  parents  have  a  choice 
among  a  variety  of  providers  including 
family  day  care  providers.  These  and 


other  provisions  in  the  current  rules 
will  help  ensure  that  Slates  exercise 
restraint  in  imposing  any  additional 
requirements  on  small  entities 
providing  child  care. 

•  The  proposed  rule  contains  a 
number  of  provisions  which  could 
result  in  some  decreases  in  the 
regulatory  and  economic  burdens  on 
providers  who  are  small  businesses. 
Most  importantly,  because  States  will  be 
able  to  operate  their  programs  under  a 
more  consistent  set  of  program  rules, 
participajting  providers  should  face  a 
simpler  and  more  streamlined  set  of 
regulatory  requirements. 

•  Many  of  the  providers  who  would 
potentially  be  affected  are  in-home 
providers.  These  providers  are  generally 
not  operating  as  small  businesses,  but  as 
domestic  employees;  thus,  any  impact 
on  them  need  not  be  specifically 
addressed  under  this  Act. 

•  The  regulation  could  ultimately 
result  in  some  additional  regulatory 
requirements  or  health  and  safety 
standards  for  other  providers,  such  as 
family  day  care  providers,  who  are 
small  businesses.  However,  the  impacts 
on  small  businesses,  if  any.  would  not 
be  directly  attributable  to  this 
regulation.  With  the  possible  exception 
of  the  immunization  provision,  the 
regulation  does  not  directly  propose  any 
expansion  of  regulatory  requirements  or 
health  and  safety  standards  on 
providers:  thus,  any  impacts  on 
providers  should  only  arise  as  the  result 
of  independent  State  and/or  local 
decisions  to  impose  additional 
requirements. 

The  effects  tests  may  have 
discouraged  States  from  imposing 
additional  requirements — beyond  those 
which  were  generally  applicable — on 
providers  who  specifically  wanted  to 
participate  in  these  federally  supported 
child  care  programs.  However,  we  do 
not  believe  States  have  much  interest  in 
imposing  additional  requirements  on 
these  providers.  First,  States  and 
localities  know  that  parents  often  have 
difficulty  locating  child  care  providers 
which  meet  their  needs,  and  that  low- 
income  parents  frequently  have  more 
serious  access  problems.  They  do  not 
want  to  make  it  appreciably  more 
difficult  for  providers  to  participate  in 
the  programs  which  serve  low-income 
families.  Secondly,  States  have  limited 
resources  for  enforcing  and  monitoring 
child  care  regulations;  thus,  they  are 
motivated  to  be  selective  about 
imposing  requirements.  Thirdly.  States 
have  an  interest  in  establishing  a 
consistent  set  of  requirements  for 
providers,  regardless  of  their  payment 
sources;  differential  rules  make  it  more 
difficult  to  ensure  regulatory 


compliance  and  provide  a  seamless 
system  of  ser\'ices  which  help  families 
make  the  transition  from  welfare  to  self- 
sufficiency.  Finally,  under  current  rules, 
State  and  local  governments  have  full 
flexibility  to  set  general  regulatory 
requirements  and  health  ancT safety 
standards  for  child  care  providers.  If 
States  (or  other  grantees)  have  felt  that 
there  was  a  substantial  need  for 
additional  requirements  (presumably  to 
protect  the  well-being  of  children  in 
care),  we  would  have  expected  them  to 
act  under  this  general  authority. 

While  States  generally  have 
immunization  requirements  for  children 
in  child  care,  the  proposed 
immunization  provision  might  result  in 
some  additional  children  being  subject 
to  immunization  requirements  or 
stronger  requirements  for  some 
children.  However,  States  have 
flexibility  in  deciding  how 
immunization  requirements  are  to  be 
implemented.  Requirements  would  not 
necessarily  be  imposed  on  providers; 
rather.  States  can  choose  to  impose 
them  on  eligible  families.  Thus,  the 
immunization  provision  in  this 
proposed  rule  does  not  directly  affect 
small  businesses.  Further,  where  States 
do  choose  to  impose  additional 
requirements  on  providers  related  to  the 
immunization  provision,  such 
requirements  would  be  basically 
administrative  in  nature  (e.g., 
documentation);  we  expect  the  costs  of 
immunization  to  be  covered  through 
other  funding  sources.  Thus,  this 
provision  would  not  have  a  significant 
economic  impact  on  affected  providers. 

Thus,  the  number  of  entities  affected, 
and  the  net  economic  impact  on  them, 
should  not  be  significant. 

Paperwork  Reduction  Act 

Certain  sections  of  these  proposed 
regulations  contain  information 
collection  requirements  which  are 
subject  to  review  and  approval  by  OMB 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35).  The 
proposed  revisions  for  the  title  IV-A 
child  care  programs  will  produce  only 
minor  changes  and  additions  to  the 
State  Supportive  Services  Plan  (ACF- 
106). 

Specifically,  State  plans  would  be 
required  to  include:  (1)  Policies  on 
"reasonably  related"  (see  §  255.1(e)(4) 
and  §  257.21(a)(6));  (2)  definitions  of 
"mentally  or  physically  incapable"  (see 
§§  255. l(m)  and  256.1(a)(5));  and  (3) 
decisions  on  whether  States  have  opted 
to  provide  TCC  without  formal  requests, 
during  gaps,  and  in  voluntary  closure 
situations  (§  256.1(a)(6)).  If  States  take 
advantage  of  the  other  new  options 
available  to  them,  they  would  also  have 
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to  report  on  their  criteria  for 
determining  "higher  quality"  care 
(§  255.1(i)(2))  and  conditions  and 
limitations  for  in-home  care  (§  255.1  (n) 
and  §257.21(0)).  The  proposed  rule 
would  reduce  reporting  burden  at 
§255.1(i)  through  its  elimination  of  the 
requirement  for  surveys  of  special  needs 
rates. 

These  amendments  to  the  IV-A  State 
plans  are  being  submitted  to  OMB. 

Similarly,  the  proposed  revisions  for 
the  CCDBG  program  will  produce  minor 
changes  and  additions  in  the  CCDBG 
plan.  Grantee  plans  will  have  to  include 
additional  information  about 
immunization  policies  pursuant  to  the 
amendments  at  §  98.41(a)(1)  (see 
§98.16(a)(10)).  Depending  on  their 
response  to  the  proposed  amendments 
and  clarifications.  Grantees  may  also  be 
revising  plan  sections  on  in-home 
policies  (§98.16(a)(7)(ii)),  the  defmition 
of  protective  services  (§  98.16(a){6)(vii)), 
and  pavment  rate  differentials 
(§§98.i6(a)(12)  and  98.43(e)). 

Amendments  to  the  CCDBG  plans  will 
also  be  submitted  to  OMB. 

ACF  has  submitted  a  copy  of  this 
proposed  rule  to  OMB  for  its  review  of 
these  information  collection 
requirements.  Other  organizations  and 
individuals  desiring  to  submit 
comments  regarding  the  information 
collection  requirements  should  direct 
them  to  the  Administration  for  Children 
and  Families  (address  above)  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  room  3208,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Attn:  Laura  Oliven,  Desk 
Officer  for  ACF. 

Order  of  Preamble  and  Regulations 

The  preamble  begins  with  a 
discussion  of  four  areas  where  the 
proposed  regulations  for  the  title  IV-A 
chjld  care  programs  and  CCDBG  address 
similar  issues — payments  for  higher 
quality  child  care,  payments  for 
children  with  special  needs,  providing 
in-home  care,  and  the  effects  test.  We 
first  discuss  these  four  issues  from  a 
common  perspective.  But,  where 
needed  because  the  respective  statutes 
for  the  programs  differ,  the  general 
discussion  on  these  topics  is  followed 
by  a  discussion  of  the  proposed 
regulatory  change  in  the  context  of  the 
specific  program,  either  the  Block  Grant 
or  the  applicable  title  IV-A  program(s). 
It  is  our  intent  that  where  these 
proposals  address  a  common  issue,  the 
proposed  changes  result  in  policies  that 
better  enable  States  to  coordinate  these 
programs  into  a  more  cohesive  child 
care  system.  Comments  which  identify 
thepotential  for  conflicting  policy 


between  programs  as  a  result  of  these 
proposals  are  especially  encouraged. 

Following  the  discussion  of  these  four 
issues,  we  discuss  additional  changes 
specific  to  the  CCDBG  (part  98)  followed 
by  proposed  changes  specific  to  the  title 
IV-A  child  care  programs  (parts  255, 
256,  and  257).  The  proposed  regulations 
follow  the  order  of  the  Code  of  Federal 
Regulations  (CFR)  and  are  presented 
after  the  preamble,  beginning  v,  ith  the 
CCDBG  followed  by  the  title  IV-A  child 
care  program.s. 

Proposed  Child  Care  Rule  Amend- 
ments. 45  CFR  Parts  98.  255. 
256,  AND  257 


Topic 

45  CFR  section 

Joint  Issues 

Payment  Rates  for 

Higher  Qoality 

Care; 

CCDBG  

98.16,98.43 

Title  IV-A  

255.1,255  3,255  4 

Payment  Rates  for 

Special  Needs 

Care: 

CCDBG  

98.16,  S8.43 

Title  IV-A  

255.4 

IrvHome  Care: 

CCDBG  

98  16 

Title  IV-A  

255  1   255  3  255  4 

25721,257.40 

Effects  Test; 

CCDBG  

98.30,98.40,98.41, 

98.43,  98.45 

Title  IV-A  

255.4.257  41 

Child  Care  and  De- 

velopment  Block 

Grant 

Immunizations  

98  41 

Poster  Care  

Preamble  cisnficatinn 

Certificate  Availability 

98.30 

Other  Authonzed  Ac- 

98.13, 98.50,  98.52 

tivities 

Availability  of  Funds 

98.2,  98  60,  98.63, 

and  Reporting. 

98.70 

Title  IV-A  Child  Care 

Reasonably  Related  .. 

255.1.257.21 

Determining  Incapac- 

255.1.255 2.256.1, 

ity. 

256.2 

Gaps  in  Employment 

255.2,  25c  1,256.2, 

and  Continuity  of 

257.30 

Title  IV-A  Child 

Care. 

Transitional  Child 

256.1,  256.2,  256.3, 

Care. 

256.4 

Paj-ments  for  Higher  Quality  Child  Care 

Both  the  Federal  government  and  the 
States  have  an  interest  in  assuring  that 
the  increasing  number  of  the  Nation's 
children  who  receive  child  care  services 
benefit  from  high  quality  care.  This 
interest  applies  to  all  children,  whether 
or  not  in  subsidized  care.  High  quality 
care  provides  parents  a  necessary 
support  service  to  enable  them  to 
participate  in  work,  education,  or 


training.  High  quaHty  care  also  provides 
sound  developmental  support  for  the 
children  who  compri«;e  our  future  w  ork 
force. 

Balancing  the  Federal  governments 
interest  in  an  adequate  supply  of  child 
care  to  meet  the  needs  of  family  self- 
sufficiency  progra.ms  with  the  Statrs' 
responsibility  for  regulating  the  quality 
of  that  care  is  a  delicate  exercise.  We 
have  learned  from  administering  the 
title  IV-A  and  CCDBG  programs  that 
States  wish  to  have  more  opportunities 
to  recognize  higher  quality  care  by 
compensating  providers  appropriately. 
As  a  result.  ACF  proposes  to  amend  the 
payment  regulations  for  both  title  IV-A 
and  CCDBG  child  care  programs  Along 
with  other  amendments  described  in 
this  proptTipd  rule,  these  payment 
amendments  will  enable  States  to 
provide  re-cipients  of  child  care  under 
these  programs  greater  access  to  higher 
quality  care. 

As  described  more  fully  below,  we 
propose  to  eliminate  the  regulation  for 
the  CCDBG  that  limits  payment 
differentials  within  categories  of  rare  to 
no  more  than  10  percent.  We  also 
propose  to  amend  the  title  IV-A  ch:!d 
care  regulations  to  allaw  States  to  pay 
the  actual  cost  of  care,  subject  only  to 
the  statewide  limit,  for  care  that  m.eels 
the  State's  definition  c>f  higher  quality 
(.are. 

Payments  Inder  CCDBG 

We  propose  to  revise 
§§98.16(a)il2)(ii)  and  98.43(e)  to 
remove  the  10  percent  cap  on  payn:ent 
differentials  within  a  category  of  care.  In 
addition,  we  propo.se  to  revise  §98  43 (b) 
(1)  and  (2)  to  clarify  the!  the  cost  of 
subsidized  child  care  services  must  be 
no  more  than  the  actual  amount  billed 
or  charged  for  non-subsidized  car"- 

The  Block  Grant  Act  requires  tr.c'. 
payment  rates  take  into  account  the 
variations  in  cost  of  prcv  Iding  child  c  are 
in  different  categories,  as  defined  in 
§  98.2(h),  a:,d  to  children  of  different 
age  groups,  as  well  as  the  additional 
costs  of  providing  child  care  for 
children  with  special  needs.  Grantees 
have  been  required  to  differentiate 
among  center-based,  group  home, 
family,  and  in-home  child  care 
providers.  The  existing  regulations 
permit  grantees  to  differentiate  payment 
rates  within  categories  of  care,  if  certain 
conditions  are  met. 

As  noted  in  the  preamble  to  the 
existing  regulations,  the  limit  on 
payment  rate  differentials  within  a 
category  of  care  was  one  of  the  more- 
controversial  issues  of  the  regulatior.. 
That  controversy  continues  today.  l;i 
writing  the  existing  regulations,  we 
were  persuaded  by  grantees  and  chid 
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care  advocates  that  grantees  .should  be 
permitted  to  differentiate  within 
categories  of  care  to  account  for 
lia-nsing  status  and  considerations  of 
quality,  as  well  as  coordination  with 
other  child  care  programs.  As  a 
consequence,  grantees  were  permitted  to 
.set  differential  payment  rates,  with  a  10 
percent  cap,  within  categories  of  care. 
However,  in  the  preamble,  we  indicated 
that  we  would  consider  amending  the 
regulation  if  it  became  apparent  that  the 
10  percent  limit  was  inappropriate  or 
served  no  useful  purpose. 

Since  publication  of  the  existing 
regulations,  we  have  conducted  program 
a'views  in  States  and  non-exempt 
Tribes,  held  a  number  of  meetings 
attended  by  States.  Territories  and 
TrilHJS,  consulted  with  many  child  care 
advocacy  groups  and  received 
numerous  letters  from  the  Congress  and 
otlier  interested  parties.  In  these 
contacts,  we  were  told  that  child  care 
providers  meet  varying  licensing 
requirements  and  provide  care  at 
var>'ing  levels  of  quality.  Grantees  have 
asked  for  the  additional  flexibility  to  .set 
payment  rates  which  provide  inc;entives 
for  becoming  licensed  and  which  reflect 
differences  in  program  quality.  A 
number  of  grantees  have  stated  that,  in 
setting  payment  differentials  within 
categories  of  care,  they  want  to 
recognize  and  compensate  those  child 
care  facilities  which  have  obtained 
nationally  recognized  accreditation 
along  with  those  child  care  providers 
who  have  earned  Child  Development 
Associates  (CDA)  credentials. 
Additionally,  grantees  want  to  take  into 
consideration  the  differing  costs  of 
providing  care  in  licensed,  unlicensed, 
and  license-exempt  (e.g.,  relative) 
scjttings,  and  of  providing  care  during 
non-traditional  hours  (e.g.,  evenings  and 
rights). 

It  has  also  been  pointed  out  that  other 
child  care  subsidy  programs  allow 
grantees  to  differentiate  within 
categories  of  care  without  imposing  any 
limitation  on  the  amount  of  the  payment 
differential.  As  a  consequence,  some 
grantees  have  experienc;ed  difficulty  in 
cTeating  a  seamless  child  care  system. 

Elimniatingthe  10  percent  limitation 
will  give  grantees  the  flexibility  to 
address  these  areas  of  concern.  As  a 
consequence,  we  propose  to  remove  the 
reference  to  li.'nits  on  payment 
differentials  in  §§98.1fi(a)(12)  and 
OH. 43(e).  We  propose  to  revise  §  98.43(e) 
and  add  §  98.16(a)(12)(iii)  to  require 
grantees  that  provide  for  variations  in 
the  payment  rate  within  a  category'  to 
include  a  description  of  how  the 
differential  rates  within  categories  of 
( are  are  determined  and  to  identify  the 
c'i.stinctions  within  crategnries.  Grantf^es 


would  still  be  required  to  ensure  that 
payment  rates  are  sufficient  to  provide 
access  to  child  care  servic:es  comparable 
to  those  in  the  non-subsidized  sector. 
We  are  clarifying  the  regulations  at 
§  98.43(h)  (1)  arid  (2)  to  read  "amount 
charged"  instead  of  costs.  We  believe 
this  terminology  more  clearly  reflects 
Federal  policy  which  prohibit  the  use  of 
Federal  dollars  to  pay  more  for  a  service 
than  the  provider  would  charge  a  non- 
subsidized  family.  Oftentimes,  the 
provider  may  not  bill  the  actual  co.sts. 
believing  that  the  parent(s)  could  not 
afford  them.  However,  providers  may 
well  provide  those  "costs"  when 
responding  to  market  surveys  or  otlier 
"payment  rate"  questions  c;onceming 
costs,  resulting  in  rec;eipt  of  payments 
whic;h  exceed  those  actually  charged. 
We  believe  that  this  revision  will 
eliminate  such  occurrences.  This 
clarification  does  not  represent  a  change 
in  policy. 

Payments  for  Higher  Quality  Care 
Under  Title  IV-A  Child  Care  Programs 

Cunently,  Federal  Financial 
Participation  (FFP)  for  title  IV-A  child 
c:are  is  available  for  the  lowest  of  the 
actual  charge  for  care,  the  local  market 
rate  for  that  category  of  care  or  the 
applicable  statewide  limit.  The  local 
market  rate  is  based  on  the  75th 
percentile  cost  of  c.nre  in  the  local  area. 
We  continue  to  believe  that  the  75th 
percentile  is  a  reasonable  definition  of 
ioc;al  market  rate.  This  level  represents 
a  balanc;e  between  concerns  about  fiscal 
ac;countability  and  accessibility  to  most 
services.  In  addition,  we  believe  that 
requiring  local  market  rates  to  be  set  at 
the  75th  percentile  has  raised  the 
general  level  of  reimbursement  to 
providers.  We  recognize,  however,  that 
the  75th  percentile  may  not  be  sufficient 
to  purt;hase  some  higher  quality  care. 
Therefore,  to  permit  Stales  to  recognize 
and  reward  higher  quality  care,  we 
propose  amending  §  255.4(a)  to  define 
the  actual  charge  for  care  that  meets  the 
State's  objective  criteria  for  higher 
quality  care  as  the  local  market  rate  for 
such  c:are.  We  will  provide  FFP  for  the 
actual  charge  for  such  care,  subject  to 
the  statewide  limit. 

While  we  recognize  that  State 
licensing  or  regulatory  certification 
contributes  to  high  quality  care,  we  do 
not  believe  that  licensing  or  regulation 
is  the  sole  criterion  or  indicator  of  a 
higher  quality  of  care.  7  he  proposed 
amendment  to  §  255.4(a)  requires  that 
the  State-defined  higher  quality  criteria 
will  be  in  addition  to  existing  State 
lic:ensing  or  regulatory  requirements. 
For  example,  the  State's  objective 
criteria  for  higher  quality  care  might  be 
that  providers  have  a  Child 


Dtnelopment  Associate  (CDA) 
credential  coupled  with  lower  than 
regulatory  staff/child  ratios,  or  the  State 
could  choose  the  Head  Start  Program 
Performance  Standards  or  other 
nationally  or  State-recognized  criteria  as 
its  criteria  for  higher  quality.  We  do  not 
propose  a  national  standard  or 
definition  for  higher  ciuality  care. 

Similarly,  it  is  not  tne  intention  that 
this  regulation  be  used  to  circumvent 
the  regulation  at  §255.4(a)(2)(iii)  which 
establishes  local  market  rates  at  the  75th 
percentile  based  on  a  survey  of 
providers  in  an  area.  We  expect  that, 
because  the  State's  criteria  for  higher 
quality  care  will  be  above  the  licensing 
and  regulatory  standards  generally  in 
effect,  the  State  will  make  payments  at 
the  actual  cost  (subject  only  to  the 
.statewide  limit)  under  this  provision 
less  frequently  than  payments  are  made 
at  the  75th  pen;entile.  Payments  for 
higher  quality  care  would  apply,  then, 
to  only  a  few  providers  in  an  area,  not 
the  majority  of  providers.  The.se 
providers  still  would  be  included  in 
loc:al  market  rate  surveys.  We  are  also 
proposing  to  amend  §  255. l(i)  to  require 
States  to  specify  in  the  Supportive 
Services  Plan  their  objective  criteria  for 
higher  quality  care. 

To  be  consistent  in  our  terminology, 
we  propose  to  amend  §  255.4(a)(2)(iii)  to 
replace  "type"  witli  "category"  when 
referring  to  various  kinds  of  providers. 
We  propose  the  same  revision  for 
§§255.1(i)  and  255.3(c). 

Payments  for  Child  Care  for  Children 
With  Special  Needs 

For  the  purposes  of  this  section  only, 
in  discussing  payments  for  child  care, 
we  use  the  term  "special  needs"  to 
mean  children  with  mental  or  physical 
impairments  that  substantially  limit  one 
or  more  of  the  major  life  activities,  i.e., 
"disabilities"  as  the  term  is  used  in  the 
Americans  with  Disabilities  Act  (ADA). 
Special  needs  in  this  preamble 
discussion  does  not  mean  foster  care, 
protective  services,  bilingual/cultural 
needs  or  other  broader  considerations 
sometimes  attached  to  the  term,  for 
example,  for  the  purpose  of  targeting  as 
required  by  the  CCDBG  regulations  at 
§9H.44(b). 

Americans  With  Disabilities  Act 

The  Americans  with  Disabilities  Act. 
enacted  on  July  26, 1990,  provides 
comprehensive  civil  rights  protections 
to  individuals  with  disabilities  in  the 
areas  of  employment,  public 
acc;ommodations.  State  and  local 
government  services,  and 
telecommunications.  The  ADA  is 
administered  by  the  U.S.  Department  of 
Justice  (DOJ).  However,  most  States 
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have  established  a  central  contact, 
usually  in  the  office  of  the  Governor  or 
Attorney  General,  and  questions  about 
the  ADA  should  be  referred  to  that 
contact  first.  In  addition,  DOJ  has 
established  a  technical  assistance 
Information  Line  for  public  inquiries. 
The  Information  Line  is  available  24 
hours  daily  at  (202)  514-0301  (voice)  or 
(202)  514-0381  (TDD).  (This  number 
will  be  replaced  with  a  toll  free  800 
number  in  the  future'.)  Lastly,  written 
inquiries  about  the  ADA  may  be 
directed  to:  U.S.  Department  of  Justice, 
Civil  Rights  Division,  Public  Access 
St-ction,  P.O.  Box  66738,  Washington, 
DC  20035-6738. 

Of  particular  consequence  in  the 
context  of  paying  for  child  care  is  title 
III  of  the  ADA  which  prohibits 
dis(*:rimination  on  the  basis  of  di.sability 
by  private  entities  in  places  of  public 
accommodation.  The  ADA  defined 
public  accommodations  as  facilities 
whose  operations  affect  commerce  and 
fall  within  twelve  specified  categories, 
including  social  service  center 
establishments.  The  implementing 
regulations  for  the  ADA,  issued  on  July 
26, 1991,  specifically  include  "day  care 
cen|ers"  as  public  accommodations  and 
claitified  that  places  of  public 
accommodation  located  in  a  private 
residence  are  covered  by  the  ADA. 

The  ADA  uses  the  term  "day  care 
center"  as  a  generic  term  for  all 
categories  of  out-of-home  child  care 
providers.  In  contrast  to  many  other 
Federal  non-discrimination  laws,  a 
public  accommodation  does  not  have  to 
receive  Federal  funding  to  be  covered  by 
the  requirements  of  the  ADA.  Thus, 
with  a  few  very  limited  exceptions 
specified  in  the  ADA,  all  child  care 
providers  who  provide  services  to  the 
public  are  covered  by  the  ADA.  While 
most  provisions  of  the  ADA  have  been 
well  understood,  there  has  been 
considerable  confusion  about  its  impact 
on  payments  for  child  care,  particularly 
wh^a  such  payment  is  subsidized.  In 
light  of  the  ADA,  we  believe  it  is 
important  to  discuss  the  payments  for 
child  care  for  children  with  special 
needs  under  ACF-administered  child 
care  programs.  We  are  therefore 
proposing  clarifications  to  the 
regulations  which  address  payments  for 
child  care  for  children  with  special 
needs. 

The  ADA  regulation  at  28  CFK 
36.301(c)  states:  "A  public 
accommodation  may  not  impose  a 
surcharge  on  a  particular  individual 
with  a  disability  *   '   *  to  cover  the 
costs  of  measures,  such  as  the  provision 
of  auxiliary  aids,  barrier  removal, 
alternatives  to  barrier  removal,  and 
reasonable  modification  in  policies, 
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practices  or  procedures,  that  are 
required  to  provide  that  individual 
*   *   *  with  the  non-discriminatory 
treatment  required  by  the  Act  *   *   *.  ' 

In  response  to  "whether  day  care 
centers  may  charge  for  extra  services 
provided  to  individuals  with 
disabilities,"  the  preamble  noted  that 
§  36.301(c)  "is  intended  only  to  prohibit 
charges  for  measures  necessary  to 
achieve  compliance  with  the  ADA."  (56 
FR  35564,  July  26. 1991.)  Thus,  the  ADA 
and  its  implementing  regulations  do 
allow  caregivers  to  charge  higher  rates 
for  special  needs,  provided  those  higher 
charges  are  for  services  beyond  those 
required  by  the  ADA  and  are  not  for  the 
purpose  of  recouping  the  cost  of 
measures  required  by  the  ADA. 

States  need  the  P.exibility  to 
determine  on  an  individual  basis  how 
best  to  meet  the  needs  of  children  with 
special  needs.  It  is  our  intent  that  such 
children  receive  quaUty  child  care  in 
developmentally  appropriate  settings  so 
that  they  may  reach  their  maximum 
potential  and  grow  into  responsive  and 
responsible  adults.  Providers  should  be 
compensated,  within  the  ADA 
regulations,  for  those  developmentally 
appropriate  child  care  services  provided 
to  children  with  special  needs  in  order 
to  ensure  that  these  children  do  not  go 
unserved  and  the  quality  of  care  is  not 
affected.  (At  the  same  time,  such 
compensation  must  bo  consistent  with 
the  cost  principles  applicable  to 
expenditures  under  the  program.) 

Payments  for  Child  Care  for  Children 
With  Special  Needs  Under  CCDBG 

The  CCDBG  program  uses  the  term 
"special  needs"  in  two  different 
contexts.  But  as  stated  earlier  for  the 
purpose  of  payment  rate  di.scussion,  the 
term  "children  with  special  needs"  will 
be  used  to  refer  to  children  with  mental 
or  physical  impairments  that 
substantially  limit  cue  or  more  of  the 
major  life  activities. 

Because  the  ADA  stresses  the  net'd  for 
making  decisions  on  accommodations 
on  an  individual  basis,  it  is  inconsistent 
to  require  grantees  to  set  a  single  or 
overall  payment  rate  for  children  with 
special  needs.  We  believe  that  grantees 
must  have  the  flexibility  to  set  payment 
amounts  on  a  case-by-case  basis.  As  a 
consequence,  we  propose  to  revise 
§98.16(a)(12)(ii)  by  removing  the 
requirement  that  grantees  justify  a 
decision  not  to  have  different  rates 
based  on  the  additional  amount  charged 
for  child  care  services  provided  to  a 
child  with  special  needs.  We  also 
propose  revising  §  98.43(b)(2)  to  reflect 
that  additional  charges  for  providing 
child  care  for  a  child  with  special  needs 


must  be  for  services  not  required  as  an 
accommodation  under  the  ADA. 

Payments  for  Child  Care  for  Children 
With  Special  Needs  Under  Title  I V-A 

The  existing  regulations  governing 
payments  fcr  title  IV-A  child  care 
require  States  to  conduct  local  market 
surveys  to  establish  rates  for  such  care, 
including  care  for  children  with  special 
needs,  where  applicable.  Further, 
although  the  regulations  for  the  CCDBG 
do  not  require  that  grantees  condiitt 
such  market  surveys,  riany  grantees 
have  adopted  the  title  IV-A  local  market 
rates  established  by  these  surve;?s.  The 
ADA  does  not  explicitly  prevent  States 
and  grantees  from  continuing  to  conduct 
and  use  sm  h  surveys  as  a  method  of 
establishinp  rates  for  payment  of  special 
needs  child  care.  However,  given  the 
emphasis  of  the  ADA  on 
accommodating  persons  with 
disabilities  on  an  individualized  basis, 
ACF  stron;;iy  believes  that  local  market 
surveys,  for  the  purpo«-e  of  establishing 
rates  for  special  ne&ds  cere,  are  no 
longer  useful  or  accurate. 

Because  the  ADA  stresses  that 
decisions  on  accommodations  for  a 
person's  disability  must  be  made  on  an 
individual,  case-by-case  basis,  we 
p.'opose  at  §  255.4(a)(2)  that  in  lieu  of  a 
local  market  survey  to  establish  rites  for 
special  needs  care.  States  must  use  the 
following  method  for  determining 
payments  to  providers  of  care  to  special 
needs  children:  when  a  provider  charges 
a  special  needs  child,  on  an  individual 
basis,  d  rate  that  exceeds  the  local 
market  rate  for  a  child  of  the  same  age 
and  category  of  care,  that  charge  would 
be  the  Io(.al  market  rate  for  that  special 
needs  child.  The  State  would  pay  ih.-^t 
charge,  subject  to  the  statewide  l!:r;lt 
and  applicable  cost  principles,  if  it  is  for 
services  which  are  not  required  as  nn 
accommodation  under  the  ADA. 

Other  than  the  statev.  ide  limit,  our 
regulations  do  not  provide  for  or 
authorize  additional  limitations  on 
charges  for  children  whose  needs. pu 
beyond  those  accommodated  under 
ADA.  We  had  concerns  that  such 
limitations  rould  violate  the  AD,^ 
principle  of  individual  accommodation, 
and  we  di>i  not  want  to  entangle  welfare 
agencies  in  decisions  about  what  are 
appropriate  accommodations  under 
ADA.  Fnrhtr,  it  is  our  belief  that  the 
general  cost  principles  applicable  in 
these  programs  protect  both  Federal  and 
State  govcniments  against  provider 
charges  that  are  unreasonable. 
Nevertheless,  we  are  interested  in 
comments  in  this  area. 

It  should  be  noted  that  States  may 
continue  to  establish  higher  statewide 
limits  for  children  with  special  nerds. 
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As  discussed  above,  we  believe  that 
States  cannot  establish  vnlid  local 
market  rates  for  children  with  special 
needs  because,  under  the  ADA,  any 
higher  charges  must  be  based  on  the 
individual  child's  and  provider's 
circumstances;  these  would  not  be 
known  or  taken  into  account  by  a 
survey.  Accordingly,  we  also  propose  to 
remove  the  reference  to  differentiating 
local' market  rates  for  children  with 
special  needs  from  §255.4(a)(3)(ii). 

In-Home  Care 

The  CCDBG  and  title  IV-A  child  care 
regulations  currently  mandate  that 
States  and  other  grantees  offer  in-home 
care  as  an  option  to  parents  whose  child 
care  is  subsidized  by  these  programs. 
However,  the  provisions  for  in-home 
care  in  the  two  sets  of  regulations  lack 
compatibility  and  impede  seamless 
program  administration.  CCDBG 
grantees  are  allowed  to  liriiif  the 
availability  of  in-home  care  to  those 
situations  in  which  the  payment  is 
reasonably  similar  to  payments  for  other 
categories  of  care.  The  title  IV-A 
regulations  contain  no  such  provision 
for  limiting  the  availability  of  in-home 
care  and.  unlike  the  CCDfJG.  require 
that  States  establish  local  market  rates 
for  this  category. 

To  increase  the  compatibility  between 
CCDBG  and  IV-A  regulations  we  are 
proposing  to:  (1)  Allow  States  and  other 
grantees  the  same  degree  of  flexibility 
under  both  programs;  (2)  give  both 
programs  greater  latitude  in  sttling  the 
terms  and  conditions  under  whir.h  in- 
home  care  will  be  offered;  and  (3)  allow 
States  to  establish  the  minimum  wage  as 
the  in-home  payment  rate  for  care 
.subsidized  under  title  IV-A  without 
conducting  a  market  survey.  We  believe 
that  these  proposals  will  give  Slates  and 
other  grantees  greater  control  and 
flexibility  over  the  use  of  in-home  care 
while  protecting  parental  choice  and 
ensuring  that  specific  family  needs  can 
be  met. 

Because  this  category  of  care  occurs  in 
the  child's  own  home,  it  has  unique 
characteristics.  First,  it  is  affe<:ted  by  the 
interaction  with  other  laws  and 
regulations.  For  example,  in-home 
providers  are  classified  as  don.estic 
ser\ice  workers  under  the  Fair  Labor 
Standards  Act  (FLSA)  (29  U.S.C.  206(a)) 
and  are  therefore  covered  unfier 
minimum  wage  and  tax  requirements. 
Second,  child  care  administrators  have 
fnced  greater  challenges  in  monitoring 
the  quality  of  care  and  the 
npiiropriateness  of  payments  to  in-home 
providers.  These  unique  characteristics 
and  the  experience  of  States,  Territories 
ail  1  Tribes  over  the  jiast  several  years 
indicate  a  need  for  greater  flexibility  as 


well  as  consistent  policies  across 
funding  streams. 

The  mandatory  inclusion  of  in-home 
care  in  current  CCDBG  and  IV-A 
regulations  is  intended  to  ensure  a  full 
range  of  options  to  meet  families'  needs 
and  to  accurately  reflect  the  child  care 
market.  However,  because  in-home  care 
is  not  required  by  statute  and  because 
States  and  other  grantees  have  requested 
greater  flexibility  and  consistency  across 
policies,  we  considered  proposing  that 
in-home  care  be  made  optional  in  both 
programs.  However,  wo  were  concerned 
that,  becau.se  in-home  care  presents  a 
number  of  administrative  challenges, 
.some  States  would  unduly  restrict  the 
availability  of  care  for  families  who 
particularly  need  this  type  of  setting  or 
who  lac;k  other  options.  We  therefore 
decided  net  to  make  in-home  care 
optional  but  to  give  States  and  other 
grantees  greater  flexibility. 

We  are  mindful  that  in-home  care 
plays  a  valid  and  important  role  in  the 
child  care  market  place  and  that  many 
participants  in  subsidized  care  programs 
rely  on  care  in  their  own  homes  to  meet 
their  family  needs.  Acce.ss  to  care  which 
meets  the  needs  of  individual  families  is 
critically  importaiit  to  parents  and 
children,  to  schools  and  the  workplace, 
and  to  other  community  institutions 
which  interface  with  the  family.  While 
in-home  care  represents  only  a  small 
proportion  of  all  available  care  in  m.ost 
communities,  it  may  be  th>j  best  or  only 
option  for  some  familius  and  may  prove 
valuable,  necessary  and  cost-effective 
when  compared  to  other  options. 
Despite  the  challenges  cited  above,  in- 
home  care  is  bei.ng  succe.s.sfully  offered 
and  has  proven  to  be  an  important 
resource.  For  these  reasons,  we  expect 
States  and  Tribes  to  consider  family  and 
community  circumstances  carefully  in 
establishing  any  conditions  which  will 
limit  the  availability  of  in-home  care. 
Wh  are  thus  proposing  that  grantees 
include  in  their  CCDfiG  plans  a 
discussion  of  their  policies  for  in-home 
care  and  a  ration.iie  for  their  policy 
decisions. 

There  are  a  num.ber  of  conditions 
under  which  in-home  care  may  be  the 
most  practical  solution  to  a  family's 
child  c;are  needs.  For  example,  the 
child's  own  home  may  be  the  only 
practical  setting  in  rural  areas  or  in 
areas  where  transportation  is 
particularly  difficult.  Employees  who 
work  nights,  swing  shifts,  rotating  shifts, 
weekends  or  other  non-standard  hours 
may  experience  considerable  difficulty 
in  locating  and  maintaining  satisfactorj' 
center-based  or  family  day  care 
arrangements.  Fart-time  employees 
often  find  it  more  difficult  to  make  child 
care  arrangements  than  do  those  who 


work  full-time.  Similarly,  families  with 
more  than  one  child  or  children  of  very- 
different  ages  might  be  faced  with 
multiple  child  care  arrangements  if  in- 
home  care  were  unavailable.  Many 
families  also  believe  that  very  young 
children  are  often  best  served  in  their 
own  homes.  Given  the  general  paucity 
of  school-age  child  care  in  many 
co.mmunities,  in-home  supervision  may 
enable  some  families  to  avoid  latchkey 
situations  before  school,  after  school, 
and  when  .school  is  not  in  session.  For 
many  families,  in-home  care  by  relatives 
also  represents  an  important  cuHural 
value  and  may  promote  stability, 
cohesion  and  self-sufficiency  in  nuclear 
and  e.xtended  families. 

We  also  urge  child  care  administrators 
to  consider  the  capacity  of  local  child 
care  markets  to  meet  existing  demand 
and  the  role  that  in-home  care  may  play 
in  the  ability  of  parents  to  manage  work 
and  family  life.  Although  in-home  care 
does  not  represent  a  large  share  of  the 
nraional  supply,  it  plays  an  important 
role  in  the  structure  and  functioning  of 
local  child  care  markets  by  extending 
the  ability  of  parents  to  care  for  children 
within  their  own  families,  closing  gaps 
in  the  supply  of  community  facilities, 
and  creating  a  bridge  between  adult  care 
and  self-  or  sibling-care  as  children  near 
adolescence. 

Some  States  may  choose  to  limit  in- 
home  rare  because  of  cost  factors 
governed  by  minimum  wage  provisions 
of  the  FLSA  and  other  Federal  and  State 
requirements.  For  example,  a  State 
might  determine  that  minimum  wage 
requirements  result  in  payments  for  in- 
home  care  serving  only  one  or  two 
children  that  are  much  higher  than  the 
local  market  rate  for  other  categories. 
Therefore,  the  State  could  elect  to  limit 
in-home  care  to  families  in  which  three 
or  niore  children  require  care.  The 
payment  to  the  in-home  provider  would 
then  be  similar  to  the  pa\Tiient  for  care 
ofthc!  three  children  in  other  settings. 
This  ability  to  limit  in-home  care  allows 
States  to  recognize  the  same  cost 
restraints  that  families  whose  care  is 
unsuhsidized  must  face. 

ACF  recognizes  that  giving  the  States 
greater  latitude  to  impose  conditions 
and  restrictions  on  in-home  care  may 
affect  parents'  ability  to  make 
satisfactory  arrangements  and  thus  their 
ability  to  participate  in  work,  education 
or  training.  We  also  recognize  the 
challenges  of  implementing  health  and 
.safety  requirements  in  the  child's  own 
home,  of  monitoring  in-home  providers, 
and  of  complying  with  federal  wage  and 
tax  laws  governing  domestic  workers. 
Therefore,  we  are  seeking  focused 
comments  on  our  regulatory  propo.sals 
for  in-home  care  and  would  especially 
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appreciate  suggestions  on  how  to 
balance  parental  choice,  cost 
effectiveness,  and  adherence  to  other 
Federal  and  State  provisions,  such  as 
the  FLSA,  that  are  unique  to  in-home 
settings. 

lo-Home  Care  and  the  CXDBG 

We  propose  to  revise  §  98.16(a)(7)(ii) 
to  require  that  grantees  include  in  their 
CCDBG  plans  a  specification  of  their 
policies  for  in-home  care  and  the 
rationale  for  those  policies. 

In-Home  Care  and  Title  IV-A  Child 
Care 

We  propose  to  amend  §§  255.3(c)  and 
257.40(b)  to  give  States  the  flexibility  to 
specify  the  conditions  and  limitations 
under  which  the  State  will  make  in- 
home  care  available.  Therefore,  we 
propose  to  add  State  plan  requirements 
at  §^  255.1(n)  and  257.21(o)  to  ascertain 
any  conditions  and  limitations  the  State 
has  placed  on  in-home  care. 

Establishing  the  Local  Market  Rate  for 
In-Home  Providers 

ACF  proposes  to  amend  §  255.4(a)(3) 
(i)  and  (v)  to  give  States  the  flexibility 
to  eliminate  the  local  market  survey, 
required  by  §  255.4(a)(2),  as  the  basis  for 
establishing  local  market  rates  for  in- 
home  care  providers.  The  proposed 
amendment  provides  that  the  local 
market  rate  for  in-home  providers  must 
be  at  a  level  no  lower  than  the  level 
required  by  Federal  and  State  provisions 
which  govern  domestic  service  workers. 
The  State  may  choose  to  estabUsh  the 
local  market  rate  at  such  a  level  without 
conducting  the  survey  specified  under 
§  2.S5.4(a)(2).  As"  an  alternative,  the  State 
has  the  option  to  conduct  a  local  market 
rate  survey  for  in-home  care  if  the  State 
believes  that  the  local  market  rate  for 
such  care  is  higher  than  that  required  by 
the  FLSA  and  other  Federal  and  State 
statutes. 

The  Effects  Test  and  CCDBG 

Section  658E{c)(2){A)  of  the  Block 
Graiit  Act  requires  States  to  provide 
assurances  that  parents  are  given  the 
option  of  (1)  enrolling  their  children 
with  a  provider  who  has  a  grant  or 
contract  to  provide  services,  or  (2) 
receiving  a  child  care  certificate  with 
which  to  pay  the  provider  of  their 
choice.  The  Act  also  requires  that 
children  who  are  to  be  enrolled  in 
contracted  slots  must  be  placed  with  the 
provider  of  their  parents'  choice 
whenever  possible.  For  the  CCDBG 
program.  Congress  clearly  expected  that 
parents  would  be  able  to  choose  from  a 
wide  variety  of  child  care  arrangements, 
including  care  in  private  homes  by 
relatives  or  family  providers;  in 


churches,  synagogues  or  temples;  in 
community  centers  and  schools;  and  in 
employer-provided  facilities. 

In  addition  to  the  expectation  that 
parents  would  be  offered  child  care 
options.  Congress  clearly  intended  that 
CCDBG  grantees  ensure  the  safety  of 
children  in  care.  Therefore,  grantees  are 
also  required  by  statute  to  promulgate 
health  and  safety  regulations  which 
adequately  protect  children. 

We  believe  that  Congress  intended 
grantees  to  balance  these  provisions.  In 
issuing  the  CCDBG  regulations,  ACF 
attempted  to  regulate  how  grantees 
would  implement  this  balance.  In  order 
to  protect  children,  grantees  were 
mandated  to  ensure  that  health  and 
safety  requirements  were  in  effect  for  all 
providers  receiving  funds  under  the 
CCDBG.  Simultaneously.  ACF 
promulgated  additional  provisions, 
known  as  the  "effects  test,"  which 
withheld  CCDBG  funds  if  the  grantees 
adopted  requirements  or  procedures 
which  had  the  effect  of  significantly 
limiting  parental  access  to  a  category  of 
care  or  type  of  provider. 

Many  grantees  and  advocates  in  the 
field  of  child  care  have  pointed  out  the 
potential  tension  between  these 
regulatory  provisions.  In  addition,  many 
questions  have  been  raised  regarding  the 
practical  implementation  of  the  eiTects 
test  and  the  criteria  by  which  to  judge 
that  health  and  safety  standards  have 
actually  limited  parental  choice.  Most 
compelling  among  such  arguments  has 
been  the  noted  absence  of  statutory 
references  to  the  effects  test. 

We  are  now  proposing  to  eliminate 
the  effects  test.  We  do  not  intend  and  do 
not  believe  this  proposal  will  weaken 
parental  choice.  In  subpart  D  of  the 
CCDBG  regulations,  §§98.30-98.34 
delineate  parental  rights  and 
responsibilities.  We  are  not  proposing  to 
change  anything  in  these  sections  that 
would  in  any  way  minimize  the 
importance  of  parental  choice.  Parental 
choice  pemains  a  requirement  for 
CCDBG  at  §98.30. 

Based  on  two  years  of  experience  in 
the  implementation  of  these  programs, 
we  do  not  believe  that  the  effects  test  is 
necessary  to  protect  parental  choice.  We 
have  substantial  evidence  that  grantees 
are  indeed  offering  parents  a  choice  of 
eligible  providers  through  the  design 
and  operation  of  their  certificate 
programs.  In  addition  to  information 
gathered  from  administrative  staff 
during  33  on-site  program  reviews,  we 
heard  from  parents  and  providers  in 
focus  group  settings.  Parents  as  well  as 
providers  spoke  favorably  about  the 
choices  that  parents  exerci.se  in  making 
arrangements  for  their  children.  The 
findings  of  these  program  reviews,  along 


with  our  ongoing  review  of  child  caro 
plans,  reveal  that  grantees  are  operating 
certificate  programs  which  fulfill  the 
statutory  parental  choice  directives. 
However,  based  on  the  experience  of 
grantees  attempting  to  balance  these 
provisions,  we  are  seeking  focused 
comments  on  the  potential  impact  of 
this  proposal. 

We  propose  that  the  CCDBG  rule  be 
amended  by  removing  §  98.30(g)  which 
sets  forth  the  effects  test  and  by 
removing  related  references  at 
§§  98.40(b)(2)  (State  and  local  regulatory 
requirements),  98.41(b)  (health  and 
safety  requirements).  98.43(c)  (payment 
rates),  and  98.45(d)  (registraUon).' 

The  Effects  Test  and  Title  IV-A 

There  is  no  specific  statutory 
commitment  to  the  principle  of  parental 
choice  of  providers  in  the  title  IV-A  . 
child  care  programs  as  there  is  for  the 
CCDBG  program.  Parental  choice, 
however,  is  addressed  in  the  current 
title  IV-A  regulations.  If  more  than  one 
category  of  care  is  available,  the 
regulations  require  the  Slate  to  provide 
the  parent  or  caretaker  relative  with  an 
opportunity  to  choose  the  arrangement. 
Also,  the  ^ate  IV-A  agency  is  required 
to  establish  at  least  one  method  by 
which  self-arranged  care  may  be  paid. 

To  be  compatible  with  the  current 
CCDBG  regulations,  the  existing  title 
IV-A  child  care  regulations  include  an 
effects  test  concerning  the  regulatory 
provisions  that  allow  States  to  adopt  the 
health  and  safety  requirements  of  other 
Federal  or  State  child  care  programs. 
Additionally,  they  contain  an  effects  test 
concerning  the  At-Risk  provider 
registration  provisions  which  States 
must  adopt.  The  title  IV-A  child  care 
effects  test  is  the  same  as  the  effects  test 
contained  in  the  CCDBG  regulations, 
i.e.,  that  a  State's  requirements  and 
procedures  in  those  areas  may  not  have 
the  effect  of  excluding  any  categories  of 
child  care  providers.  For  the  same 
reasons  given  for  removing  the  CCDBG 
effects  test  provisions,  however,  ACF 
proposes  to  remove  the  title  IV-A  effects 
tests  requirements  at  §§  255.4(c)(2)(iii). 
257.41(a)(3).  and  257.41(b)(2)(v).  We  do 
not  propose  to.  and  do  not  believe  this 
action  will,  delete  or  weaken  the  current 
title  IV-A  parental  choice  provisions. 

Part  98 — Child  Care  and  Development 
Block  Grant 

/mmunizaf/ons 

We  are  proposing  to  amend  the 
CCDBG  health  and  safety  regulations  to 
rt;quire  that  grantees  establish  rules 
requiring  children  receiving  CCDBG 
services  to  be  immunized.  While  this 
change  affects  only  the  CCDBG 
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regulations,  grantees  may  apply  the 
immunization  requirement  to  title  IV-A 
child  care  programs  for  a  more  seamless 
child  care  system. 

The  CCDBG  statute  currently  includes 
references  to  immunizations.  Section 
658E(c)(2)(F)  requires  grantees  to 
provide  assurances  that  provider 
requirements  are  in  effect  to  protect  the 
health  and  safety  of  children  receiving 
services  under  §§  98.50  and  98.51, 
including  "the  prevention  and  control 
of  infectious  diseases  (including 
immunizations)." 

Section  658E(c)(2)(G)  of  the  Block 
Grant  Act  also  requires  grantees  to 
assure  that  procedures  are  in  effect 
which  ensure  that  child  care  providers 
comply  with  all  applicable  health  and 
safety  requirements  described  in 
paragraph  (F)  of  section  658E.  However, 
section  658P(5KB)  allows  grantees  to 
exclude  grandparents,  aunts  or  uncles 
from  provider  health  and  safety 
requirements.  The  current  CCDBG 
regulations  reiterate  these  statutory 
requirements. 

Surveys  of  licensed  child  care 
facilities  indicate  that  the  majority  of 
States  require  some  proof  of 
immunizations  for  children  enrolled  in 
licensed  or  regulated  child  care  centers 
and  family  day  care  homes.  However, 
individual  States  differ  in  their  specific 
requirements  and  regulatory 
approaches.  In  addition,  requirements 
for  the  immunization  of  children  in 
legally  unlicensed  care  vary  widely. 
Consequently,  there  is  concern  that 
current  immunization  policies  and 
practices  may  be  inadequate  to  protect 
large  numbers  of  young  children. 

Preventable  diseases  that  were 
practically  eliminated  years  ago  are 
again  infecting  our  youngest  and  most 
vulnerable  children.  More  than  55,000 
measles  cases  were  reported  to  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  between  1989  and 
1991.  In  1990,  64  deaths  from  measles 
were  reported,  the  highest  number  in 
two  decades.  A  survey  conducted  by  the 
CDC  in  1991  found  that  only  37-56%  of 
two-year-old  children  were  fully 
vaccinated.  ("Childhood  Immunizations 
Fact  Sheet,"  Department  of  Health  and 
Human  Services,  Washington,  DC, 
February  12, 1993.)  Since  a  large 
percentage  of  children  receiving 
assistance  under  the  Block  Grant 
program  are  under  5  years  of  age,  we 
believe  that  the  proposed  requirements 
will  assist  in  reducing  the  incidence  of 
infectious  diseases  among  preschool  age 
children. 

For  these  reasons,  we  propose 
amending  §  98.41(a)(1)  to  require  that 
grantees'  health  and  safety  plans 
include  specific  provisions  requiring 


children  to  be  immunized  in  order  to 
receive  services  under  the  CCDBG.  State 
and  Territorial  health  and  safety  plans 
must  incorporate  (by  reference  or 
otherwise)  the  latest  recommendations 
for  childhood  immunizations  of  the 
respective  State  or  Territorial 
Department  of  Public  Health.  Since 
there  may  not  be  a  similar  public  health 
authority  for  Tribes  to  follow  regarding 
immunization  standards,  we  are 
proposing  to  allow  Tribes  the  option  to 
determine  the  immunization  standards 
to  be  followed  for  children  to  receive 
CCDBG  services.  Tribes  may  choose 
standards  set  forth  by  the  State  Public 
Health  Department  or  the  Indian  Health 
Service.  Tribes  will  be  required  to 
identify  the  source  of  these  standards  in 
their  CCDBG  plans.  In  addition,  we 
propose  that  all  grantees  consider 
requirements  which  include  provisions 
for  documenting  regular  updates  of  the 
child's  immunizations. 

Grantees  have  flexibility  in  the 
method  of  implementing  this 
requirement.  For  example,  grantees  may 
require  parents  to  provide  proof  of 
immunization  as  part  of  the  initial 
eligibility  determination  and  again  at 
redetermination,  or  grantees  may 
require  child  care  providers  to  maintain 
proof  of  immunization  for  children 
enrolled  in  their  care.  However,  the 
requirements  established  by  the  grantee 
must  apply  to  all  children  receiving 
CCDBG  assistance  and  in  all  child  care 
settings,  unless  the  child  is  in  one  of  the 
exempt  groups  cited  below. 

While  we  propose  to  require  children 
to  be  immunized  in  order  to  receive 
services,  grantees  may  continue  to 
exempt: 

(1)  Children  who  are  cared  for  by 
relatives  (defined  as  grandparents,  aunts 
and  uncles); 

(2)  Children  who  receive  care  in  their 
own  homes; 

(3)  Children  whose  parents  object  for 
religious  reasons;  and 

(4)  Children  whose  medical  condition 
contraindicates  immunization. 

In  proposing  that  children  be 
immunized,  we  considered  that  parents 
may  not  always  have  had  access  to 
immunizations.  However,  we  believe 
that  the  increasing  national  focus  on 
immunization  will  ease  this  difficulty. 
The  President  has  made  vaccine 
delivery  a  national  priority  and  has 
signed  into  law  the  Vaccine  for  Children 
program  which  provides  free  vaccines  to 
States  for  the  inoculation  of  uninsured 
children,  children  eligible  for  Medicaid, 
and  Native  American  children. 
Underinsured  children  whose  health 
insurance  does  not  cover  immunizations 
are  also  eligible  to  be  served  by 
Federally  Qualified  Health  Centers  and 


Rural  Health  Clinics.  The  new  program 
will  also  allow  federally  purchased 
vaccine  to  be  distributed  to  private 
physicians  to  vaccinate  eligible 
children. 

Where  grantees  impose  burdens  on 
providers  to  check  on  the  immunization 
status  of  children  in  their  care  and  to 
ensure  that  necessary  immunizations 
are  received,  we  would  expect  grantees 
to  assist  providers  in  meeting  these 
requirements.  At  a  minimum,  the 
assistance  should  include:  (1)  Provision 
of  updated  immunization  schedules;  (2) 
information  on  the  availability  of  free 
vaccines;  and  (3)  information  on 
locations  where  parents  of  eligible 
children  can  be  referred  for 
immunizations.  These  expectations  are 
consistent  with  section  658E(c){2)(G)  of 
the  CCDBG  statute  which  requires  that 
procedures  be  in  place  to  ensure  that 
providers  comply  with  applicable 
health  and  safety  requirements. 

We  also  expect  that  some  children 
may  not  have  all  of  the  required 
immunizations  at  the  time  eligibility  is 
determined.  In  order  to  ensure  that 
children  eligible  to  receive  services 
under  the  Block  Grant  are  not  denied 
services,  we  recommend  that  grantees 
establish  a  grace  period  in  which 
children  can  receive  services  while 
taking  the  necessary  actions  to  comply 
with  the  requirements.  Grantees  will  be 
required  to  describe  the  grace  period 
allowed  to  these  families  in  their 
CCDBG  plan. 

The  health  of  all  children  is 
important,  and  we  therefore  strongly 
encourage  immunizations  for  children 
receiving  title  IV-A  child  care. 
However,  we  believe  that  there  is  no 
authority  under  the  Social  Security  Act 
to  require  immunizations  for  children 
receiving  title  IV-A  child  care  and 
therefore  we  cannot  propose  a  parallel 
regulation  for  title  IV-A  child  care. 
Unlike  the  CCDBG  statutory  mandate  for 
State  requirements  for  the  prevention 
and  control  of  infectious  diseases, 
including  immunization,  for  all 
providers,  the  Social  Security  Act  is 
silent.  Nevertheless,  we  wish  to 
emphasize  that  States  already  have  the 
necessary  flexibility  to  choose  to  require 
immunizations  for  children  receiving 
title  IV-A  care  under  the  existing  title 
rV-A  applicable  standards  regulations. 
The  application  to  title  IV-A  child  care 
of  the  proposed  immunization 
requirement  would  facilitate  the 
seamless  delivery  of  child  care  services 
across  programs. 

The  applicable  standards  regulations 
at  §§  255.4  and  257.41  require  title  IV- 
A  child  care  providers  to  meet  any 
generally  applicable  standard  of  State, 
local  or  Tribal  law.  Additionally,  the 
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app  icable  standards  regulations  allow 
States  to  deny  payment  for  care  that 
does  not  meet  the  additional  standards 
used  in  other  Federal  {e.g..  CCDBG)  or 
State  child  care  programs  in  the  area  of 
prevention  and  control  of  infectious 
diseases,  including  immunizations. 
Thus  additional  Federal  regulations  are 
not  necessary  for  title  IV-A  child  care 
for  Stales  to  have  the  ability  to  require 
consistent  health  and  safety  standards, 
including  the  proposed  immunization 
requirement. 

Fostlpr  Care 

We  are  clarifying  that  CCDBG  grantees 
have  the  flexibility  to  include  foster  care 
in  their  definition  of  protective  services. 
The  pream.ble  to  the  existing  regulations 
distinguishes  between  protective 
services  cases  and  children  placed  in 
foster  care  "by  allowing  child  care 
subsidies  for  foster  care  cases  only  if  the 
foster  parent  is  working,  in  education  or 
in  training.  The  distinction  made  in  the 
preamble  was  an  interpretation  of  the 
regulatory  language.  The  regulation 
discusses  child  protective  services  only; 
it  is  silent  on  foster  care.  This  change  in 
interpretation  does  not  require  a 
regulatory  change. 

In  many  States,  foster  care  is  an 
integral  part  of  the  protective  services 
system.  It  is  one  of  the  many  services 
provided  to  children  and  families  who. 
for  a  variety  of  reasons,  may  need 
protective  intervention.  A  child  is 
placed  in  foster  care  when  remaining  in 
the  home  places  him  or  her  at  risk. 
States,  acting  in  loco  parentis,  may 
provide  on-going  supportive  services  to 
meet  the  developmental  needs  and 
redress  developmental  delays  which 
may  exist  as  a  result  of  neglect  or  abuse. 
These  services  are  available  both  for  a 
child  who  remains  in  his  or  her  own 
home  and  for  a  child  in  a  foster 
placement.  For  purposes  of  protective 
services  benefits,  some  grantees  do  not 
differentiate  between  the  protective 
services  for  families  who  remain  intact 
and  for  those  children  who  are  in  a 
foster  placement. 

In  the  preamble  to  the  existing 
regulations,  a  child  in  a  family  that  is 
receiving,  or  needs  to  receive,  some  type 
of  protective,  interventive  services  can 
be  eligible  for  child  care  subsidies  under 
CCDBG  if  he  or  she  remains  in  his  or  her 
own  home  even  if  the  parent  is  not 
working,  in  education  or  in  training. 
However,  such  therapeutic  child  care 
outside  of  the  home  may  be  a  necessary 
part  of  the  individual  child's  supportive 
services  plan  regardless  of  the  child's 
living  situation.  In  these  cases,  child 
care  is  needed  to  carry  out  the  social 
services  plan  for  the  child  and  the 
family — not  necessarily  because  the 


parent  is  working,  in  education  or  in 
training.  Therefore  we  are  changing  our 
interpretation  of  the  regulation  to  allow 
States  the  option  of  including  children 
in  foster  care  in  the  State's  definition  of 
protective  services  cases. 

Allowing  CCDBG  grantees  to  include 
foster  care  in  their  definition  of 
protective  services  not  only  gives 
grantees  the  flexibility  to  work  wiLhin 
existing  child  protective  services 
systems,  it  is  also  consistent  with  the 
goals  of  the  recently  enacted  Family 
Support  and  Preservation  Act.  This  Act 
promotes  integrated  and  comprehensive 
services  for  families  ab^ady  receiving 
supportive  and/or  interventive 
assistance  from  social  services  agencies. 

Grantees  electing  to  include  foster 
care  in  their  definition  of  protective 
services  will  be  required  to  state  this  in 
their  Block  Grant  Plan.  Those  grantees 
choosing  to  exclude  foster  care  from 
their  definition  of  protective  services 
must  define  eligibility  for  participation 
in  CCDBG  child  care  subsidies  in  terms 
of  the  foster  parent  working,  in 
education  or  in  training. 

Certificate  Avdilability 

Section  658E(c)(2)(A)  of  the  CCDBG 
Art  requires  States  to  provide 
assurances  that  parents  are  given  the 
option  of  (1)  Enrolling  their  children 
with  a  provider  who  has  a  grant  or 
contract  to  provide  services,  or  (2) 
receiving  a  child  care  certificate  with 
which  to  pay  the  provider  of  their 
choice.  The  Act  also  requires  that 
children  who  are  to  be  enrolled  in 
contracted  slots  must  be  placed  with  the 
provider  of  their  parents'  choice 
whenever  possible. 

The  CCDBG  regulation  elaborates  on 
the  choice  between  grant/contract  child 
care  and  a  child  care  certificate  by 
requiring  that  a  certificate  must  be 
offered  when  child  care  services  under 
§  98.50  are  made  available  to  a  parent. 
We  do  not  propose  any  changes  to  this 
requirement  which  is  stated  both  at 
§  98.30(a)  and  §  98.30(e).  However,  we 
do  propose  removing  §  98.30(e)  because 
it  is  redundant  to  a  clearer  and  more 
expanded  presentation  of  parental 
choice  set  forth  in  §  98.30(a)  (1)  and  (2). 

We  are  also  using  the  opportunity 
provided  by  this  proposed  rule  to  clarify 
the  certificate  requirement  and  to  offer 
examples  of  grantee  systems  which  have 
successfully  met  this  requirement. 

Our  restatement  of  the  regulatory 
position  that  certificates  must  be 
available  whenever  services  under 
§  98.50  are  offered  does  not  preclude 
grantees  from  entering  into  grants  or 
contracts  for  child  care  services. 
Depending  upon  the  child  care  needs  of 
the  eligible  population  in  discrete 


geographic  areas  of  service,  grants  and 
contracts  may  be  necessary  to  provide 
stable  child  care  for  participating 
populations  or  specific  communities.  In 
essence,  the  provision  requires  a  good 
faith  effort  by  the  grantee  to  balance  the 
allocation  of  funds  between  grants/ 
contracts  and  certificates  to  ensure  that 
parents  have  optimum  choice  among 
quality  child  care  options  as  stipulated 
in  the  legislation  and  reinforced  in  the 
existing  regulation. 

In  conducting  on-site  program 
reviews  over  the  past  two  years,  we 
have  found  that  grantees  are  operating 
certificate  programs  which  offer 
parental  choice.  Some  grantees  are 
offering  only  certificates.  Others  are 
committing  funds  on  a  proportional 
basis  between  certificates  and  contracts 
based  on  the  particular  needs  of 
individual  areas  or  populations.  Some 
grantees,  however,  have  experienced 
that  stable  child  care  is  more  difficuM  to 
find  in  rural  or  inner-city  areas,  for 
infants,  or  for  children  with  special 
needs  and  have  therefore  contracted 
with  competent  pro\'iders  to  specifically 
address  these  shortages. 

In  planning  the  distribution  of  funds 
for  grants/contracts  and  certificates, 
grantees  should  establish  sufficient 
fiscal  flexibility  to  ensure  that  parents 
who  choose  certificates  are  not  placed 
on  a  waiting  list  while  substantial 
numbers  of  contracted  slots  in  the  same 
area  remain  un-utilized. 

However,  most  grantees  are  reporting 
that  the  need  for  subsidized  low-income 
child  care  far  exceeds  the  available 
funding.  Thus,  if  certificate  funds  are 
fully  reserved  for  children  who  are 
already  enrolled,  and  no  subsidized 
slots  are  available  (either  filled  or  not 
part  of  the  grantee's  program),  it  may  be 
necessary  to  begin  a  waiting  list  for 
certificates.  Similarly,  because  many 
grantees  are  allocating  funds  on  a 
locality  by  locality  basis,  waiting  lists 
may  result  in  some  parts  of  the  State 
while  services  are  still  available  in  other 
areas. 

We  want  to  clarify  that  although 
certificates  must  be  an  option  for 
parents  whenever  §  98.50  services  are 
offered,  it  is  not  necessary  to  offer 
certificates  whenever  §  98.50  services 
are  being  u.sed.  For  example,  if  all 
CCDBG  funds  available  in  a  community 
are  "reserved"  for  specific  children  in 
contracted  and  certificate-funded  slots, 
the  grantee  is  not  actually  offering 
services  and  need  not  offer  additional 
certificates.  Thus,  a  local  program  might 
not  offer  new  child  care  Services  during 
some  portion  of  the  program  year 
because  all  available  funds  have  been 
assigned  to  specific  children  and  are 
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being  used  or  "reserved"  for  those 
specific  children. 

Other  Authorized  Activities 

Currently.  CCDBG  grantees  may 
spend  up  to  10  percent  of  CCDBG  funds 
authorized  under  §98.50  (the  75  percent 
monies)  for  program  administration  and 
activities  to  improve  the  availability  and 
quality  of  child  care  services.  If 
expenditures  for  operating  the 
certificate  program  and  related 
consumer  education  equal  or  exceed  10 
percent,  grantees  may  petition  for  an 
additional  five  percent  for  other 
authorized  activities,  for  a  total  of  15 
percent. 

Based  on  information  provided  by 
grantees  in  their  annual  reports  and 
during  on-site  program  reviews,  we  now 
propose  to  allow  grantees  to  use  up  to 
15  percent  of  funds  authorized  under 
§98.50  for  ongoing  activities  related  to 
program  administration,  quality  and 
availability  without  further  justification. 

In  proposing  this  change,  we 
acknowledge  the  cost  implications  of 
complex  interrelationships  among 
program  administration,  quality  services 
and  availability  of  child  care  options  in 
the  context  of  rapidly  increasing  family 
and  community  needs.  Many  States  and 
localities  want  to  develop  more 
cohesive,  integrated  and  sophisticated 
child  care  management,  delivery  and 
payment  systems.  Activities  undertaken 
under  §  98.50(d)  can  contribute  to  the 
development  of  child  care  systems 
which  more  effectively  support 
informed  consumer  choice  and  the 
delivery  of  quality  care  through 
community-based  providers.  This 
change  will  provide  grantees  with  the 
flexibility  to  balance  priorities  and 
develop  more  responsive  child  care 
programs. 

Accordingly,  we  propose  that  the 
CCDBG  rules  be  amended  to  specify  that 
the  amount  generally  allowed  for 
activities  related  to  administration, 
quality  and  availability  is  15  percent  at 
§98.50(d)(2)(ii).  Therefore,  the  amount 
specified  for  direct  services  is  at  least  85 
percent  at  §  98.50(d)(2)(i).  The  change 
will  also  remove  §  98.50(d)(3)  which 
requires  grantees  to  petition  for  the 
additional  five  percent  and  remove  a 
reference  to  §  98.50(d)(3)  which  occurs 
in  §  98.52(c).  It  will  also  remove  a 
related  reference  at  §  98.13(a)(6)(ii). 

Availability  of  Funds 

In  the  Juvenile  Justice  and 
Delinquency  Prevention  Amendments 
of  1992.  section  658J(c)  of  the  CCDBG 
Act  was  amended  to  eliminate  the  time 
restrictions  on  obligation  and  to  extend 
the  length  of  time  grantees  have  to 
expend  funds  received  each  fiscal  year. 


Block  Grant  funds  awarded  to  States 
and  Territories  had  previously  been 
available  for  obligation  by  the  grantee  in 
the  fiscal  year  in  which  the  grant  funds 
were  awarded  and  in  the  succeeding 
fiscal  year  (year  2).  Unliquidated 
obligations  at  the  end  of  year  2  were  to 
be  liquidated  during  the  next  fiscal  year 
(year  3). 

The  statutory  amendments  eliminate 
the  restrictions  on  obligation  of  funds  by 
States  and  Territories  by  providing  that 
CCDBG  funds  are  expendable  in  the 
fiscal  year  in  which  they  are  awarded 
and  in  the  three  (3)  succeeding  fiscal 
years.  For  Tribal  grantees,  the 
amendments  also  extend  the 
expenditure  period  from  three  (3)  fiscal 
years  to  four  (4)  fiscal  years.  Thus,  the 
expenditure  period  for  all  grantees 
(States,  Territories,  exempt  Tribes  and 
non-exempt  Tribes)  now  extends  to  four 
(4)  fiscal  years. 

The  amendments  were  not  effective  in 
time  to  remove  the  September  30.  1992, 
obligation  restriction  on  FY  1991  grant 
funds  awarded  to  States  and  Territories. 
However,  the  amendments  do  provide 
an  additional  year  to  expend  funds  for 
obligations  made  with  FY  1991  funds, 
so  that  States  and  Territories  now  have 
until  September  30, 1994  (rather  than 
September  30,  1993),  to  expend  FY  1991 
funds  which  were  obligated  by 
September  30. 1992. 

Tribal  grantees  who  received  FY  1991 
funds  were  required  to  expend  their 
funds  by  September  30. 1993.  Because 
the  amendments  provide  an  additional 
year  during  which  FY  1991  funds  may 
be  expended.  Tribal  grantees  have  until 
September  30. 1994,  to  expend  their  FY 
1991  grants. 

In  summary',  for  all  grantees  (States, 
Territories  and  Tribes),  FY  1992  and 
subsequent  fiscal  years'  funds  must  be 
expended  by  the  end  of  the  expenditure 
period  (the  fiscal  year  in  which  the 
funds  are  awarded  plus  the  three 
succeeding  fiscal  years).  To  reflect  these 
changes,  we  propose  amending  §  98.2  by 
removing  and  reserving  paragraph  (z) 
and  revising  paragraphs  (y)  and  (cc)  and 
§98.60  by  revising  paragraphs  (d)(1). 
(d)(4).  (h)(1).  and  (h)(3)  and  removing 
paragraphs  (d)(2).  {d)(3).  (e),  and  {h)(2). 

Financial  Beporting 

We  propose  revising  §  98.63(a)(1)  and 
(b)  to  change  the  dates  by  which  States 
must  report  funds  for  reallotment  to 
other  State  grantees.  Reallotment  rules 
do  not  affect  Territories  or  Tribal 
grantees  since  those  grantees  may  not 
receive  reallotted  funds. 

Each  fiscal  year.  States  must  specify 
the  amount  of  any  CCDBG  funds  which 
will  be  available  for  reallocation  or  else 
report  that  all  funds  will  be  expended. 


The  deadline  for  submission  of  this 
information  was  previously  April  1  of 
the  second  fiscal  year  of  the  obligation 
period.  As  a  result  of  the  extension  of 
the  expenditure  deadline  by  section  8  of 
the  Juvenile  Justice  and  Delinquency 
Prevention  Amendments  of  1992.  the 
date  by  which  States  must  report 
CCDBG  funds  for  reallotment  has  been 
extended  to  April  1  of  the  fourth  (and 
last)  fiscal  year  of  the  expenditure 
period. 

Since  the  amendments  did  not 
remove  the  September  30.  1992 
obligation  deadline  for  FY  1991  grant 
funds,  this  change  in  reporting  did  not 
affect  FY  1991  awards.  For  FY  1992 
funds.  States  must  report  on  the 
availability  of  funds  for  reallotment  by 
April  1,  1995.  Funds  reallotted  from  one 
fiscal  year's  grant  are  subject  to  the  same 
period  of  availability  as  the  grant  year 
from  which  the  funds  were  awarded. 
Thus.  FY  1992  funds,  if  any,  reallotted 
in  May  of  1995  must  be  expended  by 
September  30, 1995. 

Annual  Report  Requirement 

In  §  98.70,  the  CCDBG  rule  requires 
grantees  to  submit  annual  reports  to  the 
Secretary  by  December  31.  This 
provision  is  not  affected  by  the 
extension  of  the  expenditure  period  by 
section  8  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Amendments 
of  1992.  Each  report  must  specify 
expenditures  made  by  September  30  of 
the  year  in  which  the  report  is 
submitted  to  the  Secretary,  with  each 
fiscal  year's  funds  accounted  for 
separately.  However,  we  are  proposing 
to  revise  §  98.70  to  more  clearly  state  the 
requirement  and  to  delete  those 
requirements  no  longer  applicable. 

PART  255-CHILD  CARE  AND  OTHER 
WORK  RELATED  SUPPORTIVE 
SERVICES  DURING  PARTICIPATION  IN 
EMPLOYMENT,  EDUCATION  AND 
TRAINING 

Child  Care  That  Is  "Reasonably 
Related"  To  Parent's  Activities 

Under  the  regulations  for  title  IV-A 
child  care,  a  State  must  assure  in  the 
State  Supportive  Services  Plan  that 
child  care  provided  or  claimed  for 
reimbursement  is  reasonably  related  to 
the  hours  of  participation  in  JOBS  or  in 
other  State-approved  education  and 
training  (for  care  under  part  255)  or 
employment  (for  care  under  parts  255. 
256  and  257).  ACF  recognized  that 
many  individuals  would  participate  in 
education,  training  and  employment  on 
less  than  a  full-time  basis,  but  decided 
not  to  regulate  a  definition  of  what 
constitutes  child  care  that  is  reasonably 
related  to  the  parent's  hours  of 
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participation  or  employment.  Rather,  we 
gave  States  the  flexibility  and,  we 
believed,  the  authority  to  develop  their 
own  policies. 

During  our  discussions  with  States, 
however,  we  learned  that  there  is  some 
misunderstanding  or  disagreement 
about  who  has  the  responsibility  for 
establishing  policies  on  what  constitutes 
an  amount  of  child  care  that  is 
reasonably  related  to  the  parent's 
training  or  employment.  For  example, 
internal  or  external  reviews  or  audits 
have  questioned  how  a  State  determined 
that  the  child  care  under  review  was 
reasonably  related  to  the  parent's 
activity. 

AlGF  continues  to  maintain  that  State 
IV-A  agencies  should  establish  their 
own  policies  for  what  constitutes  a 
"reasonably  related"  amount  of  child 
care.  Therefore,  we  propose  to  have  the 
State  include  in  its  Supportive  Services 
Flan  a  description  of  its  policy  on  what 
constitutes  child  care  that  is  reasonably 
related  to  the  parent's  hours  of 
participation  in  education,  training  or 
employment  by  revising  §§  255.1(e)(4) 
and  257.21(a)(6). 

Including  the  State's  "reasonably 
related"  child  care  policy  in  the 
federally  approved  Supportive  Services 
Plan  will  clarify  the  IV-A  agency's  role 
in  developing  and  articulating  the 
State's  policy  in  this  area.  By  having 
written  policy  on  "reasonably  related," 
States  should  avoid  such  disputes  with 
potential  reviewers. 

In  proposing  this  regulation,  we  wish 
to  clarify  the  difference  between  a 
policy  which  addresses  paying  for  child 
care  when  a  child  is  absent  from 
regularly  scheduled  care  (e.g.  due  to 
illness)  and  a  policy  which  describes 
what  is  reasonably  related  child  care. 

A  "reasonably  related"  child  care 
policy  correlates  the  parents  activities 
with  the  amount  of  child  care  that  the 
IV-A  agency  views  as  necessary  based 
on  the  parent's  activities  and  in 
consideration  of  other  factors  that  the 
agency  regards  as  significant.  For 
example.  States  may  wish  to  include 
such  factors  as  the  individual  needs  of 
the  recipient  family,  the  availability  or 
lack,  of  care  alternatives  in  a  local 
market  area,  need  for  continuity  of  care 
by  a  specific  caregiver,  or  the  needs  of 
a  Head  Start  Agency  to  meet  operating 
expenses  for  wrap-around  child  care. 

In  contrast  to  the  "reasonably  related" 
policy  which  relates  the  parent's 
activity  to  an  amount  of  child  care,  an 
absence  policy  addresses  the  fact  that 
children  will  occasionally  miss  child 
care  especially  due  to  illness.  A  State's 
absence  policy  would  establish  when  a 
State  would  pay  for  child  care  even 
when  the  child  is  absent.  FFP  is 


available  for  pajTnents  made  in 
accordance  with  a  State's  absence 
policy. 

The  "reasonably  related"  policy  the 
State  desrjibes  in  its  approved 
Supportive  Services  Plan  will  become 
the  standard  against  which  actual 
payments  will  be  judged,  for  example, 
for  audit  purposes.  We  therefore  advise 
the  State  to  articulate  its  policy  clearly 
to  all  individuals  responsible  for 
approving  the  payment  or 
reimburseme.nt  of  child  care  services. 

Determination  of  Physical  or  Mental 
Incapacity 

Under  the  regulations  for  AFDC  child 
care  at  part  255  and  Transitional  Child 
Care  (TCC)  at  part  256,  the 
determination  of  mental  or  physical 
incapacity  for  a  child  over  age  13  can 
only  be  made  by  a  "physician  or  a 
licensed  or  certified  psychologist." 

The  existing  policy  was  adopted  to  be 
consistent  with  the  regulations 
concerning  exemption  from 
participation  in  the  Job  Opportunities 
and  Basic  Skills  Training  (JOBS) 
program  found  in  part  250.  Exemptions 
from  participation  in  JOBS  are  available 
for  a  number  of  reasons,  including 
physical  or  mental  incapacity.  Since 
incapacity  would  provide  a  long  and 
perhaps  permanent  period  of  exemption 
from  activities  that  would  prepare  an 
individual  for  entry  into  the  work  force, 
a  high  standard  of  profe.ssiona! 
verification  by  a  physician  or  licensed 
or  certified  psychologist  was  adopted. 
After  experience  with  the  child  care 
programs,  we  do  not  believe  that 
receiving  child  care  senices  under  parts 
255  and  256  requires  such  rigorous 
verification. 

In  addition,  when  the  CCDBG 
program  and  the  At-Risk  Child  Care 
program  were  implemented  after  JOBS, 
both  programs,  by  regulation,  provided 
for  care  of  a  child  overage  13  who  is 
physically  or  mentally  incapable  of 
caring  for  himself  or  herself.  The 
regulations  for  those  programs  at  parts 
98  and  257,  respectively,  permit  the 
State  to  make  the  determination  of 
physical  or  mental  incapacity.  Those 
regulations  also  require  States  to 
include  a  definition  of  the  term 
"physically  or  mentally  incapable  of 
caring  for  himself  or  herself '  in  the 
applicable  State  Plan. 

We  propose  to  amend  the  child  care 
regulations  at  parts  255  and  256  to  be 
compatible  with  the  regulations  of  the 
other  child  care  programs.  These 
proposed  changes  will  ease  State 
administration  of  child  care  programs 
while  continuing  to  ensure  that 
eligibility  is  properly  documented.  We 
therefore  propose  to  amend  §§  255.2(a) 


and  256.2(a)  to  provide  State  flexibility 
in  determining  physical  or  mental 
incapacity.  We  also  propose  to  add 
§§  255.1(m)  and  256.1(a)(5)  to  require 
the  State  to  provide  its  definitions  of 
physical  or  mental  incapacity  in  the 
applicable  State  Plan. 

Cop.s  in  Employment  and  Child  Care 
Under  Title  IV-A 

We  propose  to  modify  the  regulatory 
language  at  §  255.2(d)(2)  to  allow  States 
the  additional  option  to  continue  child 
care  for  families  that  lose  a  job  but  are 
searching  for  another  job.  Under  the 
proposed  regulation  at  §255.2(d)(2)(ii) 
care  can  be  continued  for  up  to  one 
month  of  job  search  if  the  care 
arrangements  would  otherAise  be  lost. 
This  is  an  expansion  of  the  existing 
regulation  which  provides  for  a 
continuation  of  care  for  up  to  one  month 
only  if  an  activity  is  scheduled  to  begin 
within  that  month  and  the  artangements 
would  otherwise  be  lost. 

We  belieWlhat  giving  States  this 
additional  option  to  continue  child  care 
for  a  limited  period  of  job  search  is 
supportive  of  families  who  may  have  to 
change  employment  and  recognizes  that 
it  is  not  always  possible  to  secure 
another  job  immediately  following  a  job 
loss.  Under  the  existing  regulations, 
States  have  had  the  option  to  extend 
child  care  services  that  would  otherwise 
be  lost  for  a  limited  period  both  when 
another  activity  is  already  scheduled  to 
begin  within  that  period  and  when  there 
is  a  short  period  of  absence  from  an  on- 
going job.  The  proposed  regulation 
broadens  the  State's  ability  to  serve 
families  for  whom  continuity  of  care 
would  assist  their  movement  towards 
self-sufficiency. 

We  also  propose  to  amend  the  At-Risk 
regulations  at  §  257.30(c)  to  be 
consistent  with  the  proposed  change  at 
§  255.2(d)(2)(ii)  to  allow  States  the 
option  to  continue  child  care  for  up  to 
one  month  for  families  that  lose  a  job 
but  are  searching  for  another  job. 
Additionally,  we  propose  to  amend 
§  257.30((:)  to  delete  the  requirement 
thot  child  care  for  the  two-week  period 
prior  to  the  start  of  a  job  may  be 
provided  only  if  "the  child  care 
arrangements  would  otherwise  be  lost." 
We  believe  that  the  two-week  period 
may  be  needed  to  provide  child  care  in 
order  to  prepare  for  employment.  We 
propose  that  at  State  option  child  care 
may  be  available  for  up  to  two  weeks 
before  employment  without  restriction. 

In  making  tnese  changes  to  the 
regulations  at  §§  255.2(d)  and  257.30(c). 
we  recognized  that  the  existing 
regulations  for  care  under  part  256 
(TCC)  are  silent  on  the  provision  of 
child  care  during  gaps  between  jobs.  ii> 
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JOBS-FSA-AT-90-8,  dated  June  29, 
1990,  we  clarified  that  families  are 
eligible  for  TCC  during  gaps  in 
employment.  This  proposed  rule  at 
§  256.2(f)  thus  codifies  e.xisting  policy 
and  mirrors  the  amended  policy 
concerning  gaps  in  employment  in  parts 
255  and  257.  Care  provided  during  a 
break  in  employment,  that  is,  when  the 
family  is  not  working,  does  not  extend 
the  family's  12-month  eligibility  period. 
We  propose  to  make  a  corresponding 
amendment  to  the  regulations  at 
§  256.1(a)  for  the  State  Supportive 
Serv  ices  Plan  which  addresses 
Transitional  Child  Care.  We  propose 
that  the  plan  reflect  whether  the  State 
has  elected  to  allow  child  care  during 
gaps  in  employinent  under  TCC 
pursuant  to  the  proposed  §  256.2(0. 

PART  256— TRANSITIONAL  CHILD 
CARE 

Determination  of  Physical  or  Mental 
Incapacity 

We  propose  to  amend  the  regulations 
of  the  TCC  program  at  §  256.2(a)  to 
allow  the  State  to  determine  "physical 
or  mental  incapacity"  and  at  §  256.1(a) 
to  allow  the  State  to  define  the  term  in 
the  State's  Supportive  Services  Plan. 
Our  reasons  are  further  explained  in  the 
preamble  to  the  proposed  changes  for 
part  255. 

Voluntary  Cessation  ofAFDC  and 
Eligibility  for  TCC 

We  propose  to  amend  §  256.2(b)(1)  by 
adding  a  new  subparagraph  (ii)  to  allow 
States  the  option  of  making  families 
who  voluntarily  terminate  receipt  of  an 
AFDC  benefit  eligible  for  TCC.  Under 
this  option,  working  families  that 
receive  AFDC  could  request  that  their 
AFDC  be  terminated  and  still  become 
eligible  for  TCC,  provided  that  they 
meet  all  other  TCC  eligibility 
requirements. 

The  existing  regulation,  which  we 
propose  to  redesignate  as 
§256.2(b)(l)(i).  requires  that  a  family's 
eligibility  for  TCC  is  based  on  a  loss  of 
eligibility  for  AFDC  due  to  the  increased 
hours  of  employment,  increased  income 
from  employment  or  loss  of  the  income 
disregards  due  to  time  limits.  In  our 
consultations  we  have  heard  concerns 
that  some  working  families  find 
themselves  ineligible  for  TCC  because 
they  voluntarily  leave  AFDC  when  they 
are  still  entitled  to  a  grant.  Therefore, 
we  propose  to  allow  the  State  the  option 
to  provide  TCC  to  those  working 
families  who  voluntarily  request  that 
their  AFDC  be  terminated  because  their 
hours  or  income  from  employment  have 
iiK  reased  or  they  have  lost  the  income 
<'isregards  due  to  time  limits,  but  are 


still  eligible  for  AFDC.  This  policy, 
coupled  with  our  proposal  to  give  States 
the  option  to  eliminate  the  need  for  a 
request  for  TCC,  should  allow  States  to 
provide  TCC  to  more  families,  while 
easing  the  administrative  burden  on 
them  to  provide  that  service. 

We  are  not  proposing  to  require  States 
to  provide  TCC  in  voluntary  closure 
cases  because  we  are  unsure  of  the 
administrative  and  fiscal  impacts  on 
States.  At  the  same  time,  we  want  our 
regulations  to  support  families  who  take 
the  initiative  to  get  jobs  and  move  off 
AFDC.  Tlterefore,  we  are  interested  in 
receiving  comments  as  to  whether  it 
would  be  more  appropriate  to  allow  or 
to  require  States  to  provide  TCC  in 
voluntary  closure  cases. 

We  propose  to  revise  the  regulations 
concerning  the  State  Supportive 
Ser\  ices  Plan  at  §  256.1(a)(6)  to  include 
information  on  whether  the  State  elects 
to  provide  TCC  to  working  families  who 
voluntarily  cease  to  receive  AFDC. 

Requesting  TCC 

The  existing  regulations  require  States 
to  provide  information  to  families  about 
their  potential  eligibility  for  TCC,  the 
steps  they  need  to  take  to  request  TCC 
services,  and  their  rights  and 
responsibilities  under  the  program. 
States  must  provide  this  information 
during  initial  application  for  AFDC, 
during  orientation  to  the  JOBS  program, 
at  redetermination  of  eligibility  for 
AFDC  benefits  and  at  termination  of 
AFDC  benefits.  ACF  issued  an  Action 
Transmittal  (CC-ACF-AT-92-3).  dated 
June  16, 1992,  that  reiterated  the 
necessity  for  all  families  to  be  informed 
about  TCC  "in  wTiting,  and  orally  as 
appropriate,  at  the  time  they  become 
ineligible  for  AFDC." 

The  existing  regulations  also  require 
that  all  families  request  TCC  before 
ser\'ices  are  provided.  ACF  did  not 
regulate  the  nature  of  the  request  or 
application  process.  Rather  we 
encouraged  States  to  make  the  process 
simple,  citing  the  example  of  a  current 
recipient  for  whom  the  State  might 
approve  TCC  through  a  recertification 
process  if  the  necessary  information  was 
on  file. 

We  have,  however,  heard  concerns 
that  the  requirement  for  the  family  to 
request  services  may  have  discouraged 
some  families  from  seeking  TCC  or 
caused  disruption  in  child  care 
arrangements.  This  requirement  is 
especially  frustrating  for  families  when 
necessary  information  is  already  on  file 
with  the  State  agency. 

Therefore,  we  propose  at  §  25G. 2(b)(3) 
to  give  States  the  option  to  provide  TCC, 
without  requiring  a  request,  to  eligible 
families.  We  believe  that  such  a  policy 


would  be  most  applicable  to  families 
who  were  approved  for  child  care 
services  under  part  255.  For  example,  an 
AFDC  recipient  reports  her  newly-begun 
job  to  her  AFDC  case  manager.  At  that 
time,  the  case  manager  determines  that 
the  family  will  remain  eligible  for  AFDC 
until  the  time  limitations  on  the  income 
disregard  at  §233.20(a)(ll)  cause  the 
family  to  lo.se  AFDC  eligibility.  Because 
the  case  manager  recognizes  that  the 
family  will  be  eligible  for  TCC  in  four 
months,  if  circumstances  remain  the 
same,  she  obtains  the  necessary 
information  with  which  to  determine 
eligibility  and  establish  the  level  of  the 
family's  fee  for  TCC,  if  any.  Continuing 
child  care  services  in  this  instance 
wonld  be  possible  because  all  the 
appropriate  information  is  available  to 
determine  TCC  eligibility,  including 
fees,  when  the  family  loses  eligibility  for 
AFDC  and  transitions  to  TCC.  Adopiing 
this  option  can  make  the  delivery  of  title 
IV-A  child  care  services  more  seamless 
for  the  family.  Additionally,  the 
transition  from  child  care  services 
provided  under  part  255  to  TCC  services 
may  well  be  "transparent"  to  the  family 
if  the  State  also  adopts  the  proposed 
option  to  waive  TCC  fees  for  those 
families  who  are  at  or  below  the  poverty 
level. 

However,  in  adopting  the  option  to 
continue  child  care  services  without  a 
request  for  TCC.  the  Stale  must  still 
provide  all  of  the  required  notifications, 
including  appeals  rights,  regarding  the 
termination  of  AFDC  benefits  and  child 
care  services  pursuant  to  §§  205.10  or 
250.36  as  appropriate.  The  family  must 
also  be  notified  of  the  requirements  for 
their  continued  eligibility  for  TCC. 
including  the  payment  of  fev;s  if 
applicable,  pursuant  to  the  requirements 
at  §§256.2,  256.3  and  256.4. 

We  propose  amending  §  256.1(a)(6)(i) 
to  have  States  specify  in  their 
Supportive  Services  Plan  whether  they 
have  adopted  this  option. 

In  proposing  this  option  we  recognize 
that,  in  some  cases  (e.g.,  where  a  Slate 
does  not  have  current  or  complete 
information  on  a  family),  a  Slate  may 
find  it  difficult  to  provide  TCC  in  the 
absence  of  a  request.  Therefore,  the 
State  will  still  need  a  mechanism  in 
place  to  collect  the  information 
necessary  to  determine  eligibility  and 
payments.  For  many  families,  the  need 
for  child  care  will  not  arise  until  they 
get  a  job  which  terminates  their  AFDC 
eligibility.  Other  families  who  leave 
AFDC  due  to  employment  may  not  need 
child  care  at  that  time  (e.g..  because 
their  child  is  enrolled  in  Head  Start), 
but  may  need  care  subsequently. 
Whenever  the  need  for  child  care  arises, 
the  State  must  make  a  prompt 
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determination  of  eligibility  forTCC  in 
order  to  assist  the  family.  ACF  remains 
concerned  that  States  have  not 
established  such  timely,  efficient 
procedures.  The  request  or  application 
process  should  be  simple  so  as  not  to 
hinder  the  applicant's  ability  to  accept 
work  or  continue  working. 

Because  we  continue  to  hear  concerns 
thai  the  requirement  for  a  request  for 
TCC  is  problematic  and  that  TCC 
utilization  is  low,  we  are  requesting 
comments  on  whether:  (1)  This 
provision  to  make  requests  optional  is  a 
sufllcient  response;  (2)  the  request 
recjiiirement  constitutes  a  serious  barrier 
to  tihe  receipt  of  TCC;  and  {3}  other 
changes  should  be  made  to  make  TCC 
mdte  accessible  to  eligible  families. 

neirpactive  Bequests  for  TCC 

The  existing  rule  at  §  256.2(c) 
spejcifically  provides  for  families  to 
receive  TCC  "notwithstanding  when  the 
family  req^jests  assistance  under  this 
Part*   *   '."States  have  asked  whether 
they  may  establish  a  cut-off  date  for  TCC 
requests  as  they  have  received  requests 
after  the  family's  12-month  period  of 
TCC  eligibility  has  expired.  There  is  no 
exi$ting  Federal  policy  which  addresses 
a  CBt-off  date  for  TCC  requests  following 
the  12-month  eligibility  period.  We 
believe  a  cut-off  date  should  be  a  State 
decision.  We  propose  to  revise 
§  256.2(c)  and  add  a  new  paragraph 
§  256.2(g)  to  provide  States  the  authority 
to  establish  a  reasonable  time  limit  for 
accepting  TCC  requests  following  the 
close  of  the  eligibility  period. 

We  also  propose  to  amend  §  256.4(c) 
to  require  States  which  have  elected  to 
establish  a  time  limit  for  accepting 
requests  for  TCC.  pursuant  to  §  256.2(g), 
to  notify  families  of  the  time  limit. 

Fee  Bequirement 

In  order  to  be  compatible  with  the  At- 
Risk  Child  Care  Program  at  §  257.31(c) 
and  CCDBG  at  §  98.42(c),  we  propose  to 
amend  the  TCC  regulation  that  requires 
some  level  of  contribution  to  the  cost  of 
TCC  by  all  recipients.  Section 
402(B)(l)(A)(vii)  of  the  Act  requires  a 
family  to  contribute  to  the  cost  of  TCC 
according  to  its  ability  to  pay.  The 
existing  regulations  at  §  256.3(b)  require 
that  a  sliding  fee  be  established  that 
provides  for  some  level  of  contribution 
by  all  recipients. 

As  is  the  case  with  At-Risk  families, 
families  eligible  for  TCC  are  only  one 
step  away  from  actual  receipt  of  AFDC. 
We  believe  it  is  appropriate  to  give 
States  the  option  to  treat  TCC  families 
the  same  as  other  similarly-situated 
families  in  the  State.  Therefore,  we 
propose  to  revise  §  256.3(b)  to  give 
Static  the  option  to  waive  the 


contribution  from  a  family  whose 
income  is  at  or  below  the  poverty  level 
for  a  family  of  the  same  size. 

Gaps  in  Employment  During  TCC 

As  discussed  in  the  preamble  to  part 
255  we  propose  to  amend  §  256.1(a)  and 
add  §  256.2(f)  to  allow  States  the  option 
to  continue  child  care  that  would 
otherwise  be  lost,  for  a  limited  period  of 
time  for  families  waiting  to  enter 
employment  or  who  have  a  gap  in 
employment.  Section  256.2(f)  codifies 
into  part  256  the  existing  and  proposed 
title  IV-A  child  care  gaps  policy. 

PART  257— AT-RISK  CHILD  CARE 
PROGRAM 

Child  Care  That  Is  "Reasonably 
Belated"  to  Parent's  Employment 

As  discussed  in  the  preamble  at  parts 
255  and  256,  we  propose  to  amend 
§  257.21(a)(6)  to  have  the  State  include 
in  its  At-Risk  Child  Care  plan  a 
description  of  its  policy  on  what 
constitutes  child  care  that  is  reasonably 
related  to  the  parent's  hours  of 
employment. 

Gaps  in  Employment  During  At-Bisk 
Child  Care 

As  discussed  in  the  preamble  at  parts 
255  and  256,  we  propose  to  amend 
§  257.30(c)  to  allow  States  the  additional 
option  to  continue  child  care  fox  a 
limited  period  of  time  for  families  that 
lose  a  job  but  are  searching  for  another 
and  whose  child  care  arrangements 
would  otherwise  be  lost.  We  also 
propose  to  conform  the  At-Risk 
regulations  regarding  the  provision  of 
child  care  during  the  two  weeks  prior  to 
start  of  employment  with  the 
corresponding  regulations  in  part  255 
and  the  proposed  amendment  to  part 
256.  With  these  proposed  amendments. 
States  will  have  the  flexibility  to  create 
a  consistent  gaps  policy  across  the  three 
title  IV-A  child  care  programs. 

Other  Proposed  At-Bisk  Child  Care 
Amendments 

We  propose  amending  the  At-Risk 
regulations  concerning  in-home  care 
and  the  effects  test,  as  discussed  earlier 
in  the  preamble. 

List  of  Subjects 

•iS  CFB  Part  98 

Child  care,  Grant  program — social 
programs.  Parental  choice.  Reporting 
and  recordkeeping  requirements. 

45  CFB  Part  255 

Aid  to  families  with  dependent 
children,  Grant  programs — social 
programs.  Employment,  Education  and 
training.  Day  care. 


45  CFB  Part  256 

Aid  to  families  with  dependent 
children.  Grant  programs — social 
programs.  Employment,  Education  and 
training.  Day  care. 

45  CFB  Port  257 

Day  care.  Grant  programs — social 
programs.  Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Programs:  93.037,  Child  Care  and 
D.-velopnient  Block  Grant;  93.560.  Ai;i  to 
Families  with  Dependent  Children;  93.561, 
)ob  Opportunities  and  Basic  Skills  Training 
()OBS)  Program;  93.574,  At-Risk  Child  Care) 

Dated:  March  31, 1994. 
Mary  Jo  Bane, 
AssistonX  Secretary  for  Children  and  Families. 

Approved:  April  20,  1994. 

Donna  E.  Shalala, 

Stcrelary,  Department  of  Health  and  Human 
Services. 

For  the  Reasons  sst  forth  in  the 
preamble,  parts  98,  255,  256,  and  257  of 
title  45  of  the  Code  of  Federal 
Regulations  are  revised  to  read  as 
follows: 

45  CFR  Subtitle  A 

PART  98— CHILD  CARE  AND 
DEVELOPMENT  BLOCK  GRANT 

1.  The  authority  citation  for  part  98     • 
continues  to  read  as  follows: 

Authority:  42  L'.S.C.  9858. 

Subpart  A— Purposes  and  Definitions 

2.  Section  98.2  is  amended  by 
removing  and  reserving  paragraph  (z); 
and  revising  paragraphs  (y)  and  (cc)  to 
read  as  follows: 

§98.2    Definitions. 


(y)  Expenditure  period  is  the  time 
period  during  which  one  fiscal  year's 
grant  funds  must  be  expended  which 
includes  the  relevant  fiscal  year  in 
which  the  funds  were  awarded  and  the 
succeeding  three  fiscal  years.  This 
provision  pertains  to  all  grantees, 
including  State,  Territorial  and  Tribal 
grantees; 
•     '    «        •        »        • 

(cc)  Program  period  is  the  time  period 
during  which  one  fiscal  year's  grant 
funds  may  be  used  to  support  program 
activities.  The  time  frame  for  the 
program  period  is  the  same  as  that  for 
the  expenditure  period; 
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Subpart  B — General  Application 
Procedures 

§98.13    [Amended] 

3.  Section  98.13  is  amended  by 
removing  and  reserving  paragraph 
(a)(6)(ii). 

4.  Section  98.16  is  amended  by 
revising  paragraphs  (a)(7)(ii)  and 
(a)(12)(ii);  and  adding  paragraph 
(a)(12)(iii)  to  read  as  follows: 

§  98. 1 6    Plan  provisions. 

(a)*   *   • 

(7)'   *   • 

(ii)  Specification  of  the  grantee's 
policy  for  the  availability  of  in-home 
care  and  the  rationale  for  that  polic> ; 
***** 

(12)*    *    * 

(ii)  Based  on  a  methodolo<;icalIy 
sound  system  for  determining  payment 
rates,  a  justification  of  the  grantee's 
decision  not  to  provide  for  differences 
in  payment  based  on  the  setting 
(categories  of  care),  or  the  age  of  the 
child;  and 

(iii)  A  description  of  how  differential 
rates  within  categories  of  care,  if  any. 
are  determined  and  identification  of 
within-category  di.stinctions; 


Subpart  D — Program  Operations  (Child 
Care  Services) — Parental  Rights  and 
Responsibilities 

§98.30    [Amended] 

5.  In  §  98.30.  paragraphs  (e)  and  (g) 
are  removed  and  reserved. 

Subpart  E — Program  Operations  (Child 
Care  Services) — State  and  Provider 
Requirements 

§98.40    [Amended] 

6.  In  §  98.40.  paragraph  (b)(2)  is 
removed  and  reserved. 

7.  Section  98.41  is  amended  by 
removing  and  reserving  paragraph  (b); 
and  revising  paragraph  (a)(1)  to  read  as 
follows; 

§  98.41    HeaJth  and  safety  requirements. 

(a)  •   •   * 

(1)  The  prevention  and  control  of 
infectious  diseases  (including 
immunizations); 

(i)  Grantees  must  establish 
immunization  requirements  as  part  of 
their  health  and  safety  plans  which 
assure  that  children  receiving  services 
under  the  Block  Grant  are  immunized. 
Immunization  requirements  must  be 
established  in  accordance  with  the 
following  guidelines; 

(A)  State  and  Territorial  health  and 
safety  plans  must  incorporate  (by 
reference  or  otherwise)  the  latest 
recommendation  for  childhood 


immunizations  of  the  respective  State  or 
Territorial  Department  of  Public  Health; 

(B)  Tribes  have  the  option  to 
determine  the  immunization  standards 
to  be  incorporated  in  their  health  and 
safety  plans,  but  must  identify  the 
source  of  standards.  Tribes  may  choose 
from; 

(1)  State  Department  of  Public  Health 
immunization  standards;  or 

(2)  Indian  Health  Service 
immunization  standards. 

(ii)  Notwithstanding  paragraph 
(a)(l)(i)  of  this  section.  States  may 
exempt; 

(A)  Children  who  are  cared  for  by 
relatives  (defined  as  grandparents,  aunts 
and  uncles); 

(B)  Children  who  receive  care  in  their 
own  homes; 

(C)  Children  whose  parents  object  for 
religious  reasons;  and 

(D)  Children  whose  medical  condition 
contraindicates  immunization; 
***** 

8.  Section  98.43  is  amended  by 
removing  and  reserving  paragraph  (c); 
and  revising  paragraphs  (b)(1) 
introductory  text,  (b)(2)  and  (e)  to  read 
as  follows: 

§  98.43    Payment  rates. 

***** 

(b)*   •   * 

(1)  Variations  in  the  amount  charged 
for  providing  child  care: 
***** 

(2)  The  additional  amount  charged  for 
providing  child  care  for  a  child  with 
special  needs  for  services  which  are  not 
required  as  an  accommodation  under 
the  Americans  with  Disabilities  Act. 
***** 

(e)  If  a  grantee  sets  a  payment  rate 
schedule  which  includes  variation  in 
the  payment  rate  within  a  category, 
pursuant  to  §98.16(a)(12)(iii),  the 
grantee  must  describe  how  the  payment 
differential  was  determined  and  what 
the  distinctions  within  categories  are. 


§  98.45    [Amended] 

0.  In  §  98.45.  paragraph  (d)  is  removed 
and  reserved. 

Subpart  F— Use  of  Block  Grant  Funds 

10.  Section  98.50  is  amended  by 
removing  and  reserving  paragraph 
(d)(3);  and  revising  paragraph  (d)(2)  to 
read  as  follows; 

§  98.50    Child  care  services. 

***** 

(d)*  *  * 

(2)  To  meet  the  requirements  of 
paragraph  (d)(1)  of  this  section; 

(i)  At  least  85  percent  of  the  funds 
reserved  for  assistance  under  this 


section  must  be  expended  for  services 
pursuant  to  paragraph  (a)(1)  of  this 
section;  and 

(ii)  Not  more  than  15  percent  of  the 
funds  may  be  expended  for  activities  as 
described  in  paragraphs  (a)(2)  and  (a)(3) 
of  this  section. 

11.  Section  98.52  is  amended  by 
revising  paragraph  (c)  to  read  as  follows; 

§98.52    Administrative  activities. 

***** 

(c)  Expenditures  on  any 
administrative  activities  related  to  the 
services  under  §98.50  are  subject  to  the 
requirements  and  limitation  under 
§  98.50(d),  and  together  with 
expenditures  for  quality  and 
availability,  must  not  exceed  the 
limitation 'under  §  98.50(d)(2). 

Subpart  G — Financial  Management 

12.  Section  98.60  is  amended  by 
removing  and  reserving  paragraphs 
(d)(2),  (d)(3),  (e).  (h)(2);  revising  the 
word  "obligation"  in  paragraph  (h)(1)  to 
read  "expenditure"  and  revising  the 
word  "obligated"  in  paragraph  (h)(1)  to 
read  "expended";  and  revising 
paragraphs  (d)(1).  (d)(4).  and  (h)(3)  to 
read  as  follows; 

§  98.60    Availability  of  funds. 

***** 

(d)(1)  State.  Territorial,  and  Tribal 
Grantees  must  expend  their  allotment  in 
the  fiscal  year  in  which  funds  are 
awarded  or  in  the  succeeding  three 
fiscal  years. 
***** 

(4)  Any  funds  not  expended  during 
the  expenditure  period  specified  in 
paragraph  (d)(1)  of  this  section  will 
revert  to  the  Federal  government. 

***** 

(h)*   *   * 

(3)  If  received  by  the  grantee  or 
subgrantee  after  the  expenditure  period 
specified  in  paragraph  (d)(1)  of  this 
section,  be  returned  to  the  Federal 
government. 
***** 

13.  Suction  98.63  is  amended  by 
revising  paragraphs  (a)(1)  and  (b)  to  read 
as  follows; 

§  98.63    ReallotmenL 

(a)  •   *   • 

(1)  In  the  fourth  (and  last)  fiscal  year 
of  each  expenditure  period,  the  State 
shall  report  to  the  Secretary  the  dollar 
amount  of  funds  available  for 
reallotment  from  the  award  given  in  the 
first  fiscal  year  of  that  expenditure 
period.  Such  report  must  be  postmarked 
by  April  1st. 
***** 

(b)  States  receiving  reallotted  funds 
must  expend  these  funds  in  accordance 
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'  4ith  §  98.60.  The  reallotment  of  funds 
<loes  not  extend  the  program  period  for 
expenditure  of  such  funds. 

Subpart  H— Program  Reporting 
Requirements 

1(14.  Section  98.70  is  amended  by 
i^moving  and  reserving  paragraph  (b); 
and  revising  paragraph  (a)  to  read  as 
ftjllows: 

§  98.70    Annual  report  requirement 

(a)  Grantees  that  receive  assistance 
under  the  Block  Grant  shall  prepare  and 
submit  to  the  Secretary  an  annual 
report.  The  report  will  be  submitted  in 
the  manner  specified  by  the  Secretary 
by  December  31  and  will  cover 
expenditures  made  by  September  3D  of 
that  year.  Unless  otherwise  specified  by 
the  Secretary,  each  fiscal  year's  grant 
shall  be  accounted  for  separately. 


45  CFR  Chapter  II 

PART  255— CHILD  CARE  AND  OTHER 
WORK-RELATED  SUPPORTIVE 
SERVICES  DURING  PARTICIPATION  IN 
EMPLOYMENT.  EDUCATION,  AND 
TRAINING 

i  1.  The  authority  citation  for  part  255 
i$  revised  to  read  as  follows: 
Authority:  42  U.S.C.  602,  603  and  1302. 
2.  Section  255.1  is  amended  by 
revising  paragraphs  (e)(4)  and  (i)  and 
adding  paragraphs  (m)  and  (n)  to  read  as 
follows: 

§  255.1     State  plan  requirements. 

(e)«   •   • 

(4)  Child  care  provided  or  claimed  for 
reimbursement  is  reasonably  related  to 
the  hours  of  participation  or 
employment  as  described  in  the  State 
Supportive  Services  plan. 
•  I     •         •         •        • 

(i)(l)  A  description  of  the 
methodology  used  for  setting  local 
market  rates  pursuant  to  §255. 4(a)(2). 
Such  methodology  must  address  rates 
established  for  each  category  of  care 
(i.e.,  center,  group  family  day  care,  and 
family  day  care)  provided.  The 
description  must  address  variations  in 
the  costs  of  care  for  infants,  toddlers, 
pre-school  and  school-age  children, 
whether  care  is  full-  or  part-time,  and 
reduction  in  the  cost  of  care  for 
additional  children  in  the  same  family 
if  such  variations  exist.  If  the  State 
chooses  to  survey  in-home  care,  the 
methodology  used  must  be  included  in 
the  description.  The  rates  determined  by 
using  the  methodologies  described  must 
be  submitted  as  part  of  the  State's 
Supportive  Services  plan  and  must  be 


updated  periodically,  but  no  less  than 
biennially. 

(2)  A  description  of  the  State's  criteria 
for  higher  quality  care,  if  any,  in 
accordance  with  §  255.4(a). 
*        *        •         »        • 

(m)  The  State's  definition  of 
physically  or  mentally  incapable  of 
caring  for  himself  or  herself,  pursuant  to 
§  255.2(a). 

(n)  Any  conditions  and  limitations  the 
State  IV-A  agency  has  established  for 
providing  in-home  care,  pursuant  to 
&255.3(c)(2). 

3.  Section  255.2  is  amended  by 
revising  paragraphs  (a)  introductory  te.xt 
and  (d)(2)  to  read  as  follows: 

§255.2    Eligibility. 

(a)  The  State  IV-A  agency  must 
guarantee  child  care  for  a  dependent 
child  who  is:  underage  13;  physically 
or  mentally  incapable  of  caring  for 
himself  or  herself,  as  determined  by  the 
State  and  defined  in  the  State's 
Supportive  Services  plan;  or  under 
court  super\'ision  (and  for  a  child  who 
would  be  a  dependent  child  except  for 
the  receipt  of  benefits  under 
Supplemental  Security  Income  under 
title  XVI  or  foster  care  under  title  IV-E). 
to  the  extent  that  such  child  care  is 
necessary  to  permit  an  AFDC  eligible 
family  member  to — 

•  •        •        •        • 

(d)*   •   • 

(2)  For  a  period  not  to  exceed  one 
month  where  child  care  (or  other 
services)  arrangements  would  othenvise 
be  lost,  and: 

(i)  The  subsequent  activity  is 
scheduled  to  begin  within  that  period: 
or 

(ii)  The  eligible  family  member  is 
searching  for  another  job. 

•  •        •        •        • 

4.  Section  255.3  is  amended  by 
revising  paragraph  (c)  to  read  as'follows: 

§  255.3    Methods  of  providing  child  care 
and  other  supportive  services. 

•  •         *         *        • 

(c)(1)  If  more  than  one  category  of 
child  care  is  available,  e.g..  center, 
group  family  care,  family  day  care,  or 
in-home  care,  the  caretaker  relative 
must  be  provided  an  opportunity  to 
choose  the  arrangement.  The  State  IV- 
A  agency  may  select  the  method  of 
payment  under  paragraph  (a)  of  this 
section. 

(2)  The  State  IV-A  agency  may 
establish  conditions  and  limitations 
under  which  it  will  provide  in-home 
care  in  the  State  Supportive  Services 
plan. 

•  •         •        •        • 

5.  Section  255.4  is  amended  by 
removing  paragraph  (c)(2)(iii):  revi.sing 


paragraphs  (a)(2)  introductory  text. 
(a)(2)  (ii)  and  (iii);  adding  new 
paragraphs  (a)(2)  (iv)  and  (v);  revising 
paragraphs  (a)(3)  (i).  (ii),  (iii).  and  (iv): 
and  adding  a  new  paragraph  (a)(3)(v)  to 
read  as  follows: 

§  255.4    Allowable  costs  and  matching 
rates. 

(a)-  '  • 

(2)  Except  as  specified  in  paragraphs 
(aj<2)  (iv)  and  (v)  of  this  section,  the 
applicable  local  market  rate  must  be 
established: 
*        •        •        •        • 

(ii)  For  all  political  subdivisions  or  for 
alternative  areas  which  represent 
reasonable  local  child  care  markets 
ba.sed  upon  their  geographic  proximity 
or  common  characteristics; 

(iii)  Based  on  the  75th  percentile  cost 
of  such  categories  of  care  in  the  local 
areas  (however,  where  there  are  only 
one  or  two  providers  of  a  category  of 
care  in  a  local  market  area,  the  rate  may 
be  set  at  the  100th  percentile.); 

(iv)  At  State  option,  at  the  provider's 
actual  charge  for  that  care  which  meets 
the  State's  objective  criteria  for  higher 
quality  care.  For  purposes  of  this 
paragraph,  the  States 's  criteria  for  higher 
quality  care  must  be  in  addition  to  Stale 
licensing  or  regulator}'  requirements; 
and 

(v)  At  the  provider's  actual  charge  for 
care  for  children  with  special  needs  if 
that  actual  charge  exceeds  the  local 
market  rate  for  a  child  of  the  same  age 
and  in  the  same  category  of  care  who 
does  not  have  special  needs,  and 
provided  the  additional  charge  is  for 
ser\'ices  which  are  not  required  as  an 
accommodation  under  the  Americans 
with  Disabilities  Act. 

(3)*   *   • 

(i)  Be  established  for  center  care, 
group  family  care,  and  family  day  care; 

(ii)  Differentiate  among  care  for 
infants,  toddlers,  pre-school  and  school- 
age  children,  where  applicable; 

(iii)  Differentiate  between  full-time 
and  part-time  care,  if  applicable; 

(iv)  Consider  reductions  in  the  cost  of 
care  for  additional  children  in  the  same 
family;  and 

(v)  Be  established  for  in-home  care: 

(A)  At  the  level  required  by  Federal 
and  State  provisions  that  govern 
domestic  service  employees,  without 
reference  to  the  requirements  in 
paragraph  (a)(2)  of  this  section;  or 

(B)  In  accordance  with  paragraph 
(a)(2)  of  this  section  only  when  such  a 
local  market  rate  would  exceed  the  level 
required  by  Federal  and  State  provisions 
that  govern  domestic  services 
employees. 
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PART  256— TRANSITIONAL  CHILD 
CARE 

1.  The  authority  citation  for  part  256 
is  revised  to  read  as  follows: 

Authorit>':  42  V.S.C  602,  603  and  1302. 

2.  Section  256.1  is  amended  by 
revising  paragraphs  (2)(3)  and  (a)(4)  and 
by  adding  paragraphs  (a)(5)  and  {a)(6)  to 
read  as  follows: 

§  256.1    State  plan  requirements, 
(a)*   *   • 

(3)  The  methods  and  procedures  the 
State  I\'-A  agency  shall  use  to  ensure 
tha  fees  are  collected; 

(4)  The  application  req'jirements 
established  by  the  State  for  families 
requesting  TCC; 

(5)  The  State's  definition  of  physically 
or  mentally  incapable  of  caring  for 
himself  or  herself,  pursuant  to 

§  256.2(a);  and 

(6)  Whether  the  State  has  elected  to 
provide  care  under  this  part: 

(i)  To  families  without  a  request  from 
the  family  pursuant  to  §  256.2(b)(3); 

(ii)  Before  emplo\Tnent  begins  or 
during  breaks  in  employment  pursuant 
to§256.2(tl;and 

(iii)  To  families  who  voluntarily  cease 
to  receive  AFDC  pursuant  to 
§256.2(b)(l)(ii). 
***** 

3.  Section  256.2  is  amended  by 
revising  paragraphs  (a),  (b)(1),  (b)(3)  and 
(c)  and  by  adding  paragraphs  (f)  and  (g) 
to  read  as  follows: 

§256.2    Eligibility. 

(a)  The  State  IV-A  agency  must 
guarantee  child  care  for  a  child  who  is: 
Under  age  13;  physically  or  mentally 
incapable  of  caring  for  himself  or 
herself,  as  determined  by  the  .State  and 
defined  in  the  State's  Supportive 
Services  plan;  or  under  court 
supervision,  and  who  would  be  a 
dependent  child,  if  needy  (and  for  a 
child  who  would  be  a  dependent  child 
except  for  the  receipt  of  benefits  under 
Supplemental  Security  Income  under 
title  XVI  or  foster  care  under  title  IV-E), 
to  the  extent  that  such  care  is  necessary 
to  permit  a  member  of  an  AFDC  family 
to  accept  or  retain  emplovment. 

(b)  *  •  • 

(l)(i)  The  family  must  have  ceased  to 
be  eligible  for  AFDC  as  a  result  of 
increased  hours  of,  or  increased  income 
from,  employment  or  the  loss  of  income 
disregards  due  to  the  time  limitations  at 
§233.20(a)(ll);or 

(ii)  At  State  option,  the  family 
voluntarily  ceases  to  receive  an  AFDC 
benefit  as  a  result  of  increased  hours  of, 
or  increased  income  from,  employment 


or  the  loss  of  income  disregards  due  to 
the  time  limitations  at  §  233.20{a)(ll), 

***** 

(3)  The  family  requests  transitional 
child  care  benefits,  if  required  by  the 
State,  provides  the  information 
necessary  for  determining  eligibility  and 
fees,  and  meets  appropriate  application 
requirements  established  by  the  State; 
and 
***** 

(c)(1)  Eligibility  for  transitional  child 
care  begins  with  the  first  month  for 
which  the  family  is  ineligible  for  AFDC, 
for  the  reasons  included  in  paragraph 
(b)(1)  of  this  section,  and  continues  for 
a  period  of  12  consecutive  months. 

(2)  Families  may  begin  to  receive 
child  care  in  any  month  during  the  12- 
month  eligibility  period. 
***** 

(f)  The  State  IV-A  agency  may 
provide  child  care  under  this  part  for  an 
eligible  family  member  who  is  waiting 
to  enter  employment: 

(1)  For  a  period  not  to  exceed  two 
weeks;  or 

(2)  For  a  period  not  to  exceed  one 
month  where  child  care  arrangements 
would  otherwise  be  lost,  and: 

(i)  Employment  is  scheduled  to  begin 
within  that  period;  or 

(ii)  The  eligible  family  member  is 
searching  for  another  job. 

(g)  The  State  IV-A  agency  may 
establish  a  reasonable  time  limit  for 
accepting  TCC  requests  following  the 
close  of  the  TCC  eligibility  period. 

4.  Section  256.3  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§256.3    Fee  requirement 

***** 

(b)(1)  Each  State  IV-A  agency  shall 
establish  a  sliding  fee  formula  based  on 
the  family's  ability  to  pay  that  provides 
for  contributions  from  each  family 
toward  the  cost  of  care  provided  under 
this  part. 

(2)  The  State  IV-A  agency  may  waive 
the  contribution  from  a  family  whose 
income  level  is  at  or  below  the  poverty 
level  for  a  family  of  the  same  size 
***** 

5.  Section  256.4  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  256.4    Other  provisions. 

***** 

(c)  The  State  IV-A  agency  must  notify 
all  families  of: 

(1)  Their  potential  eligibility  for 
transitional  child  care  services  under 
this  part  in  writing,  and  orally  as 
appropriate,  at  the  time  they  become 
ineligible  for  AFDC; 

(2)  The  time  limit  the  State  has 
established  for  requesting  TCC 


following  the  close  of  the  TCC  eligibility 
period;  and 

(3)  Their  rights  and  responsibilities 
under  the  program. 


PART  257— AT-RISK  CHILD  CARE 
PROGRAM 

1.  The  authority  citation  for  part  257 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  602,  603,  and  1302. 

2.  Section  257.21  is  amended  by 
revising  paragraphs  (a)(6),  (m)  and  (n) 
and  adding  paragraph  (o)  to  read  os 
follows: 

§  257.21    State  plan  content 

(a)  •  *   • 

(6)  Child  care  provided  or  claimed  for 
reimbursement  is  reasonably  related  to 
the  hours  of  employment  as  described 
in  the  State's  At-Risk  Child  Care  plan; 
***** 

(m)  A  description  of  the  coordination 
of  the  At-Risk  Child  Care  program  with 
existing  IV-A  child  care  programs,  with 
other  Federally-funded  child  care 
programs,  and  with  other  child  care 
provided  through  other  State,  public, 
and  private  agencies; 

(n)  A  description  of  the  health  and 
safety  requirements,  if  any,  for  the 
prevention  and  control  of  infectious 
diseases  (including  immunization), 
building  and  physical  premises  safety, 
and  minimum  health  and  safety  training 
appropriate  to  the  provider  setting,  in 
accordance  with  §255.4(c)(2)(ii)  of  this 
chapter  and  §  257.41(a)(2);  and 

(0)  Any  conditions  and  limitations  the 
State  IV-A  agency  has  established  for 
providing  in-home  care,  pursuant  to 

§  257.40(b)(2). 

3.  Section  257.30  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§257.30    Eligibility. 
***** 

(c)  The  State  FV-A  agency  may 
provide  child  care  under  this  Part  for  an 
eligible  family  member  who  is  waiting 
to  enter  employment: 

(1)  For  a  period  not  to  exceed  two 
weeks;  or 

(2)  For  a  period  not  to  exceed  one 
month  where  child  care  arrangements 
would  otherwise  be  lost,  and: 

(i)  Employment  is  scheduled  to  begin 
within  that  period;  or 

(ii)  The  eligible  family  member  is 
searching  for  another  job. 

4.  Section  257.40  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  257.40    Mettiods  of  providing  child  care. 

***** 

(b)(1)  If  more  than  one  category  of 
child  care  is  available,  e.g.,  center, 
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group  family  care,  family  day  care,  and 
in-home  care,  the  family  must  be 
provided  an  opportunity  to  choose  the 
arrangement.  The  State  IV-A  agency 
may  select  the  method  of  payment 
under  paragraph  (a)  of  this  section. 

(2)  The  State  IV-A  agency  may 
establish  the  conditions  and  limitations 


under  which  it  will  offer  in-home  care 
in  the  State  Supportive  Services  plan. 

***** 

5.  In  §257.41,  paragraphs  {a)(3)  and 
(b)(2)(v)  are  removed  and  paragraphs 
(b){2){iii)  and  (iv)  are  revised  to  read  j\s 
follows: 

§  257.41    Child  care  standards. 


(b)  •   •   * 

(2)  •   *  • 

(iii)  Allow  providers  to  register  with 
the  State  or  locality  after  selection  by 
the  parent(s);  and 

(iv)  Be  simple  and  timely. 

***** 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-488',     ] 

40  CFR  Parts  281,  271,  and  302 

RIN  2050-AD79 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Organobromine 
Production  Wastes 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule  and  request  for 

comments. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agpncy  (EPA)  is  proposing  to 
amend  the  regulations  for  hazardous 
waste  management  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
by  listing  as  hazardous  waste  solids  and 
niter  cartridges  from  the  production  of 
2.4,6-tribromophenoI.  The  Agency  is 
also  prop.-'^ing  to  add  2,4.6- 
tribromopnenol  to  the  list  of  commercial 
chemical  products  that  are  hazardous 
wastes  when  discarded.  As  a  necessary 
part  of  this  hazardous  waste  listing  EPA 
is  proposing  to  add  2,4,6- 
t.'-ibromophenol  to  the  RCRA  list  of 
hazardous  constituents. 

This  proposed  regulation,  if 
promulgated,  will  subject  the  listed 
2.4,6-tribromophenol  wastes  to 
regulation  as  hazardous  wastes  under 
Subtitle  C  of  RCRA.  In  addition,  2,4.6- 
tribromophenol  and  the  listed  wastes 
will  automatically  become  hazardous 
substances  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA).  EPA  is  proposing  for 
purposes  of  immediate  release  reporting 
under  CERCLA  section  103  a  reportable 
quantity  (RQ)  of  100  pounds  for  2.4.6- 
tribromophenol  and  the  listed  wastes. 

Also.  Ei'.v  is  proposing  not  to  li.st  as 
hazardous  nine  waste  streams  from  the 
production  of  bromochloromethane. 
ethyl  bromide,  tribromophenol. 
octabromodiphenyl  oxide, 
decabromodiphenyl  oxide,  and  to  defer 
action  on  one  waste  stream  from  the 
production  of  tetrabromobisphenol-A. 
DATES:  EPA  will  accept  public 
comments  on  this  proposed  listing 
determination  until  July  11,  1994. 
Comments  postmarked  after  this  date 
will  be  marked  "late"  and  may  not  be 
considered.  Any  person  may  request  a 
public  hearing  on  this  proposal  by  filing 
a  request  with  Mr.  David  Bussard, 
whose  address  appears  below,  by  May 
26.  1994. 

ADDRESSES:  Comments  should  be 
submitted  to  Ed  Rissmann  at  EPA, 


OSVVER,  401  M  Street.  SVV., 
Wa.shington,  DC  20460.  The  official 
record  of  this  action  is  identified  by 
Docket  number  F-94-OBLP-FFFFF  and 
is  located  at  the  following  addr«ss:  EPA 
Docket  Clerk,  room  2616  (5305),  U.S. 
EPA,  401  M  Street,  SW,  Washington.  DC 
20460.  The  docket  is  open  from  9  a.m. 
to  4  p.m..  Monday  through  Friday, 
excluding  Federal  holidays.  The  public 
must  make  an  appointment  to  review 
docket  materials  by  calling  (202)  260- 
9327.  The  public  may  copy  100  pages 
from  the  docket  at  no  charge;  additional 
copies  are  $0.15  per  page. 

To  request  a  public  hearing  on  this 
proposed  listing  determination,  file  a 
request  with  Mr.  David  Bussard  (5304). 
U.S.  EPA,  401  M  Street.  SW.. 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
RCR.^/Super:und  Hotline,  at  (800)  424- 
9346  (toll-free)  or  (703)  412-9810,  in  the 
Washington,  DC  metropolitan  area.  The 
TDD  Hotline  number  is  (800)  553-7672. 
or  (703)  486-3323,  locally.  For  technical 
information  on  the  proposed  listing 
determination,  contact  Ed  Rissmann  at 
(202)  260-4785. 

For  technical  information  on  the 
CERCL>\  a.spects  of  this  lule,  contact: 
Ms.  Gerain  H.  Perry,  Response 
Standards  and  Criteria  Branch, 
Emergency  Response  Division  (5202G), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  DC 
20460.  (703)  603-a760. 

SUPPLEMENTARY  INFORMATION:  The 
contents  of  today's  preamble  are  listed 
in  the  following  outline: 

I.  Statutory  and  Regulatory  Background 

II.  Summary  of  Today's  Pniposal 

A.  Organobromine  Chemicals  Industry 
Overview 

B.  Description  of  Process's  IJscd.  Wastes 
Generated,  and  Waste  Management 
Practices  Employed 

1.  Processes  Used  and  Wastes  Generated 

2.  Waste  Management  Practices 

C.  Description  of  Health  and  Risk 
Assessments 

1.  Toxicological  Information-Use  of 
Structural  Activity  Relationships 

2.  Plausible  Mismanagement  Scenario 

3.  Risk  Analysis 

D.  Basis  for  Listing  Determination 
Decisions 

1.  Waste  Specific  Risk  Analyses 

a.  Wastes  from  the  Production  of 
Bromochloromethane/Dibromomethane 

i.  S<jlids 

ii.  Wastewaters 

b.  Wastes  from  the  Production  of  Ethyl 
Bromide 

i.  Solids 

ii.  Wastewaters 

c.  Wastes  from  the  Production  of 
Tetrabmmobisphenol  A 

i.  Solids 

ii.  Wastewaters 


d.  Wastes  from  the  Protiuction  of 
Octabromodiphenyl  Oxide 

i.  Solids 

ii.  Wastewaters 

e.  Wastes  from  the  Production  of 
Decabromodiphenyl  Oxide 

i.  Solids 

ii.  Wastewaters 

f.  Wastes  from  the  Production  of 
Tribromophenol 

i.  Solids 

ii.  Wastewaters 

2.  Conclusions 

III.  Waste  Minimization  Opportunilios  in  the 

Industry 

IV.  Regulatory  Impact  Analysis  and 

Compliance  Costs 

A.  Regulatory  Impact  Analysis  Pui-suant  to 
Executive  brderl  2866 

B.  Regulatory  Flexibility  Analysis 

V.  Paperwork  Reduction  Act 

VI.  State  Program  Implementation 

A.  Applicability  of  Rules  in  States 

B.  Effect  on  State  Authorizations 

VII.  CERCLA  Designation  and  RQ 
Adjustment 

VIII.  Regulatory  Flexibility  Act 

IX.  Compliance  and  ImplementaUon 

A.  Section  3010  Notification 

B.  Compliance  Dates  for  Facilities 

I.  Statutory  and  Regulatory  Background 

These  regulations  are  proposed  under 
the  Solid  Waste  Disposal  Act  (SWDA). 
as  amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
These  statutes  are  commonly  referred  to 
as  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  and  are  codified  at 
Volume  42  of  the  United  States  Code 
(U.S.C).  sections  6901  to  6992k  (42 
U.S.C.  6901-6992k). 

Section  3001(a)  of  RCRA.  42  U.S.C. 
6921(a),  requires  EPA  to  promulgate 
criteria  for  identifying  characteristics  of 
hazardous  wastes  and  for  listing 
hazardous  wastes.  Section  3001(b)  of 
RCRA  requires  EPA  to  promulgate 
regulations,  based  on  these  criteria, 
identifying  and  listing  haz.ardous  wastes 
which  shall  be  subject  to  the 
requirements  of  the  Act. 

Hazardous  waste  is  defined  at  section 
1004(5)  of  RCR.\,  42  U.S.C.  6903(5). 
There  are  two  types  of  hazardous  waste. 
First,  hazardous  wastes  are  those  solid 
wastes  which  may  cause  or  significantly 
contribute  to  an  increase  in  mortality, 
serious  irreversible  illness,  or 
incapacitating  reversible  illness.  In 
addition,  hazardous  wastes  are  those 
solid  wastes  which  may  pose  a 
substantial  present  or  potential  hazard 
to  human  health  or  the  environment 
when  improperly  managed. 

EPA's  regulations  establishing  criteria 
for  listing  hazardous  wastes  are  codified 
at  volume  40  of  the  Code  of  Federal 
Regulations  (CFR)  §  261.11  (40  CFR 
261.11).  Section  261.11  states  three 
criteria  for  identifying  characteristics 
and  for  listing  wastes  as  hazardous. 
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Hirst,  wastes  may  be  classified  as 
"characteristic"  wastes  if  they  have  the 
properties  described  at  40  CFR  261.20 
which  would  cause  them  to  be  classified 
as  having  the  characteristics  of 
ignitability.  corrosivity.  reactivity  and 
toxicity. 

Second,  wastes  may  be  classified  as 
acute  hazardous  wastes  if  they  are  fatal 
to  humans  at  low  doses,  lethal  in  animal 
studies  at  particular  doses  designated  in 
the  regulation,  or  otherwise  capable  of 
causing  or  significantly  contributing  to 
an  increase  in  serious  illness. 

Third,  wastes  may  be  listed  as 
hazardous  if  they  contain  hazardous 
constituents  identified  in  appendix  VIII 
of  40  CFR  part  261  and  the  Agency 
concludes,  after  considering  eleven 
factors  enumerated  in  §  261.11(a)(3). 
that  the  waste  is  capable  of  posing  a 
substantial  present  or  potential  hazard 
to  human  health  or  the  environment 
when  improperly  managed.  A  substance 
is  listed  in  appendix  VIII  if  it  has  been 
shown  in  scientific  studies  to  have  toxic 
effects  on  life  forms. 

Wastes  listed  as  hazardous  are  subject 
to  federal  requirements  under  RCRA  for 
persons  who  generate,  transport,  treat. 
store  or  dispose  of  such  waste.  Facilities 
that  must  meet  the  hazard  waste 
management  requirements,  including 
the  need  to  obtain  permits  to  operate, 
are  commonly  referred  to  as  Subtitle  C 
facilities.  Subtitle  C  is  Congress'  original 
statutory  designation  for  that  part  of 
RCRA  that  directs  EPA  to  issue 
regulations  for  hazardous  wastes  as  may 
be  necessary  to  protect  human  health  or 
the  environment.  Thus,  facilities  like 
incinerators  or  landfills  that  are 
required  to  comply  with  RCRA 
requirements  for  hazardous  waste  are 
referred  to  as  Subtitle  C  incinerators  or 
landfills. 

Subtitle  C  is  codified  as  Subchapter  III 
of  Chapter  82  (Solid  Waste  Disposal)  of 
Volume  42  of  the  United  States  Code.  42 
U.S.C.  6921  thru  6939e.  EPA  standards 
and  procedural  regulations 
implementing  subtitle  C  are  found 
generally  at  40  CFR  parts  260  through 
272, 

Solid  wastes  which  are  not  hazardous 
wastes  may  be  disposed  of  at  facilities 
which  are  overseen  by  state  and  local 
governments.  These  are  the  so-called 
subtitle  D  facilities.  Subtitle  D  is 
Congress'  original  statutory  designation 
for  that  part  of  RCRA  which  deals  with 
federal  assistance  to  state  and  regional 
planning  efforts  for  disposal  of  solid 
waste. 

Subtitle  D  is  codified  as  Subchapter 
IV  of  Chapter  82  (Solid  Waste  Disposal) 
of  Volume  42  of  the  United  States  Code 
(42  U.S.C.  6941  thru  6949a).  EPA 
regulations  affecting  subtitle  D  facilities 
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are  found  generally  at  40  CFR  parts  240 
thru  247,  and  255  thru  258. 

Section  3001(e)(2)  of  RCRA  (42  U.S.C. 
6921  (e)(2)  requires  EPA  to  determine 
whether  to  list,  as  hazardous,  wastes 
generated  by  various  chemical 
production  processes,  including  the 
production  of  organobromines.  In 
response  to  this  mandate,  the  Agency 
undertook  a  two-year  study  of  the 
industry  and,  eventually,  listed  several 
wastes  from  the  production  of  ethylene 
dibromide  (EDB)  and  methyl  bromide. 

The  final  rule  listing  wastes  from  the 
production  of  EDB  was  published  in  the 
Federal  Register  on  February  13,  1986 
(51  FR  5327).  These  wastes  are  listed  in 
Title  40  of  the  Code  of  Federal 
Regulations  section  261.32  (40  CFR 
261.32)  and  are  designated  by  EPA 
hazardous  waste  numbers  K117.  K118. 
and  K136.  The  final  rule  listing  wastes 
from  methyl  bromide  production  was 
published  on  October  6, 1989  (54  FR 
41402).  These  wastes  are  listed  at  40 
CFR  261.32  and  are  designated  by 
hazardous  waste  codes  K131  and'Kl32. 
Methyl  bromide  and  ethylene  dibromide 
are  also  on  the  Appendix  VIII  list  of 
hazardous  constituents. 

In  June  of  1991,  EPA  entered  info  a 
proposed  consent  decree  in  a  lawsuit 
filed  by  the  Environmental  Defense 
Fund,  et  ai  {EDFv.  Heilly.  Civ.  No.  89- 
0598  (D.D.C.)),  in  which  the  Agency 
agreed  to  publish  a  proposed 
determination  as  to  whether  or  not  to 
list  as  hazardous  wastes  from  the 
production  of  five  other  organobromine 
chemicals  by  April  30, 1994  and  to 
promulgate  a  final  decision  on  whether 
to  list  on  or  before  April  30,  1995.  The 
Agency  reserves  the  right  to  evaluate 
wastes  from  the  production  of  other 
organobromine  compounds  in  the 
future,  if  and  when  such  an  evaluation 
is  deemed  necessary. 

To  provide  a  sound  technical  basis  for 
this  listing  determination,  EPA 
conducted  another  study  of  the 
organobromine  chemicals  industry  in 
1991  and  1992.  Six  firms  were 
identified  as  currently  manufacturing 
organobromine  chemicals  at  eight 
facilities  in  the  United  States.  Under  the 
authority  of  RCRA  Section  3007  (42 
U.S.C.  6927),  EPA  sent  questionnaires  to 
these  firms  and  four  of  them  were 
selected  for  engineering  site  visits. 
These  four  facilities  account  for  over  99 
percent  of  total  production.  Samples  of 
process  residuals  were  collected  during 
the  site  visits  to  familiarize  the  Agency 
with  the  types  of  materials  generated  by 
the  industry.  Later  in  the  study,  record 
samples  were  collected  at  facilities  of 
the  two  largest  domestic  producers.  The 
next  section  summarizes  today's 
proposal  and  describes  the  basis  for 


EPA's  decision  to  list  one  waste  from 
this  industry.  The  Listing  Background 
Document  for  this  listing  determination 
contains  a  detailed  description  of  the 
Agency's  basis  for  proposing  to  list  one 
waste,  and  to  not  list  ten  other  waste 
streams.  The  public  version  of  this 
document,  which  does  not  contain 
Confidential  Business  Information  can 
be  copied  at  the  RCRA  public  docket. 
See  ADDRESSES  section. 

The  third  criteria  described  above  for 
listing  hazardous  wastes  in  40  CFR 
261.11,  is  applicable  to  this  proposal  on 
organobromine  wastes.  That  is.  wastes 
may  be  listed  if  they  contain  hazardous 
constituents  identified  in  Appendix  VIII 
of  40  CFR  Part  261  and  the  Agency 
concludes  the  waste  is  capable  of  posing 
a  substantial  present  or  potential  hazard 
to  human  health  or  the  environment 
when  improperly  managed. 

With  respect  to  the  other  two  criteria, 
the  wastes  under  consideration  here  are 
not  acutely  hazardous  and 
"characteristic"  wastes  are  not  listed 
separately,  since  their  classification 
depends  upon  whether  they  qualify  as 
wastes  based  on  various  tests  described 
in  the  regulations.  EPA  notes  that  any  of 
the  organobromine  wastes  could  be 
classified  as  "characteristic"  wastes  if 
they  "fail"  the  applicable  tests. 

Con.sistent  with  its  regulations,  EPA 
determined  whether  there  were  present 
any  Appendix  VIII  constituents  and 
whether  there  was  information  on  any 
other  constituents  of  the  waste  that 
could  lead  to  health  or  environmental 
concerns.  The  health  effects  data,  along 
with  other  factors  (generally  related  to 
exposure)  required  to  be  considered 
under  40  CFR  261.11(a)(3),  were  then 
evaluated  to  decide  whether  the  wastes 
should  be  listed  as  hazardous  wastes. 
These  factors  include  the  plausible 
types  of  mismanagement  scenarios  to 
which  the  wastes  could  be  subjected 
and  the  potential  of  the  constituent  or 
any  toxic  degradation  product  to 
migrate  ft-om  waste  into  the 
environment  under  the  improper 
management  scenarios  (40  CFR 
261.11(a)(3)  (iii)  and  (vii)). 

After  consideration  of  data  on  health 
effects  and  exposure  to  the 
wastestreams.  EPA  decided  that  certain 
wastes  from  2.4.6-tribromophenol 
production  warrant  listing.  None  of  the 
constituents  have  previously  been  listed 
in  Appendix  VIII.  however. 
Accordingly.  EPA  is  proposing  to  list 
2.4,6-tribromophenol  as  an  Appendix 
VIII  constituent. 
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II.  Summary  of  Today's  Proposal 

A.  Organobroinine  Chemicals  Industry 
Overview 

The  organobromine  chemical- 
producing  industry  in  the  U.S.  is 
geographically  limited  by  the  location  of 
underground  bromide-bearing  brine 
deposits.  The  only  major  deposits  of  this 
type  in  (he  United  States  are  located  in 
Michigan  and  Arkansas.  Organobromine 
chemicals  are  no  longer  produced  on  a 
large  scale  in  Michigan.  EPA  identified 
two  firms  ui  southern  Arkansas  that 
produce  the  organobromine  chemicals 
listed  in  the  EDF  consent  decree.  These 
two  firms  account  for  95%  of  all 
organobromine  chemical  production  in 
the  U.S. 

The  sovi-  '3  of  all  bromine  produced 
currently  in  the  U.S.  is  the  brine  deposit 
in  the  Smackover  Formation  in  Union, 
I  afayette,  and  Columbia  Counties, 
.Arkansas.  Total  demand  for  bromine  has 
fallen  25%  since  1979  and  domestic 
bromine  production  fell  by  four 
thousand  metric  tons  between  1991  and 
1992,  so  there  is  little  incentive  for  the 
construction  of  new  bromine  extraction 
plants.  In  addition,  all  of  the  mining 
rights  for  bromine-bearing  brines  in 
these  counties  are  controlled  by  two 
corporations.  According  to  the  U.S. 
Bureau  of  Mines,  these  deposits  are 
likely  to  satisfy  domestic  demand  for 
sixty  years.  For  these  reasons.  EPA 
believes  that  it  is  very  improbable  that 
any  new  producers  using  substantially 
different  technologies  will  enter  the 
organobromine  chemicals  industry 
during  the  next  several  decades. 

At  the  ti""9  of  the  first  industry  study 
in  1984,  eti:ylene  dibromide  (EDB)  was 
the  most  important  product  of  the 
organobromines  industry.  EDB  was  used 
together  with  tetraethyl  lead  in 
additives  designed  to  increase  the 
octane  rating  of  gasoline.  Other  industry 
products  included  methyl  bromide, 
used  as  a  soil  fumigant,  and  brominated 
fluorocarbons,  which  are  sold  mainly  as 
fire-extinguishing  agents. 

During  the  decade  that  has  elapsed 
since  the  original  industry  study,  the 
product  mix  has  changed,  due  primarily 
to  the  advent  of  several  environmental 
regulatory  programs.  Vehicles  requiring 
unleaded  gasoline  were  introduced  to 
the  U.S.  market  in  1971,  and  the  phase- 
out  of  leaded  gasoline  is  now  almost 
complete.  Other  nations  have  instituted 
similar  programs,  though  on  different 
timetables,  which  has  reduced  demand 
for  EDB.  The  use  of  methyl  bromide  as 
a  soil  fimii^unt  has  been  restricted 
because  of  the  toxicity  of  tliis  material. 
Two  of  the  important  brominated 
fluorocarbons,  Halon  1211  and  Halon 


1301,  are  being  pha.sed  out  of 
production  under  the  terms  of  the 
Montreal  Protocol  on  Substances  that 
Deplete  the  Ozone  Layer,  to  which  the 
United  States  is  a  signatory. 

The  majority  of  organobromine 
chemicals  manufactured  currently  are 
sold  as  flame  retardants.  Most  of  these 
are  solid  compounds  that  are 
incorporated  into  polymer  mixes.  The 
polymers  then  are  used  to  manufacture 
a  variety  of  household  and  industrial 
products,  including  electronic  circuit 
boards,  television  and  computer  cases, 
and  packaging  and  insulating  foam. 
Smaller  volume  organobromine 
chemicals  are  produced  by  four  smaller 
firms.  The  principal  uses  for  these 
products  are  as  reagent  chemicals  and 
pharmaceutical  intermediates.  These 
low  volume  chemicals  are  produced  on 
a  batch  basis  with  annual  production 
often  being  a  few  batches  per  year. 

B.  Description  of  Processes  Used, 
Wastes  Generated,  and  Waste 
Management  Practices  Employed 

1.  Processes  Used  and  Wastes  Generated 

As  discussed  above,  EPA  conducted 
engineering  site  visits  at  four 
organobromine-producing  firms,  based 
on  the  information  received  from  RCRA 
Section  3007  questionnaires.  Two  of 
these  four  firms  have  direct  access  to 
sources  of  elemental  bromine  [i.e.,  the 
underground  brine  deposits)  and  use  it 
to  produce  sub.stantial  volumes  of 
organobromine  flame  retardants.  All 
other  firms  in  the  industry  purchase 
elemental  bromine  and  use  it  to  produce 
smaller  volumes  of  special-purpose 
pharmaceutical  and  chemical 
intermediates.  Frequently,  these  items 
are  produced  under  contract  for  the 
pharmaceutical  firms. 

The  processes  at  the  two  major  sites 
also  differ  from  those  at  tlie  smaller 
producers  with  respec;t  to  waste 
management  practices.  The  smaller 
producers  manege  all  of  their  solid 
wastes  as  hazardous  and  ship  them  off 
site  to  incinerators  or  landfills  operating 
in  accordance  with  the  standards 
promulgated  under  authority  of  RCR.^ 
Subtitle  C.  Generally,  their  production 
contracts  call  for  the  wastes  to  be  sent 
to  the  firms  ordering  these  chemicals. 
The  pharmaceutical  firms  then 
incinerate  these  wastes  from  the 
organochemical  production  process. 

Because  bromine  is  an  element  and 
cannot  be  destroyed  by  chemical 
transformations,  the  production 
processes  at  the  major  facilities  are 
designed  to  make  the  most  effective  use 
of  all  bromine  extracted  from  the  brine. 
As  a  result,  there  are  many  bromine/ 


bromide  recovery  processes  built  into 
the  operation.  A  generalized  description 
of  the  wastes  and  management  praclices 
at  the  major  sites  follows. 

Bromide-bearing  brine  from  the 
Smackover  Formation  is  pumped  to  the 
surface  and  routed  to  the  bromine  plant, 
where  it  is  acidified,  and  chlorinated  to 
convert  the  bromide  to  bromine.  The 
reaction  generates.a  sodium  chloride  by- 
product which  remains  in  the  brine.  The 
bromine  then  is  volatilized  with  steam 
and  condensed,  dried,  and  used  on  site 
as  a  feedstock.  Most  organobromine 
chemicals  are  produced  by  simple  one- 
or  two-step  reactions  of  bromine  with  an 
organic  feedstock.  Many  of  these 
reactions  liberate  hydrogen  bromide  gas, 
which  is  normally  scrubbed  in  sodium 
hydroxide  solution,  forming  a  sodium 
bromide  stream  that  often  is  recycled  to 
the  bromine  plant.  Alternatively,  the  gas 
is  scrubbed  with  a  lime  suspension  to 
produce  calcium  bromide,  a  saleable  by- 
product. 

Concentrated  sulfuric  acid  is  used  as 
a  drying  agent  for  elemental  bromine. 
The  spent  acid  is  sold  back  to  the 
sulfuric  acid  producer,  who  uses  it  to 
produce  virgin  sulfuric  acid. 

At  major  production  sites,  process 
wastewaters  containing  recoverable 
amounts  of  bromine  are  recycled  to  the 
bromine  plant  for  bromine  recovery. 
The  volume  of  these  wastewater  Etre^.ms 
exceeds  that  of  all  other  waste  streams 
combined.  Additionally,  over  200.000 
metric  tons  per  year  of  unrecj-cled 
process  wastewaters  are  generated  at  the 
two  major  sites  from  production  of  the 
five  organobromine  chemicals  listed  in 
the  consent  decree.  An  additional 
450,000  tons  of  wastewaters  are 
generated  from  tribromophenol 
manufacture.  Less  than  800  tons  of 
process  wastes  solids  are  generated. 
These  include  spent  filters,  floor 
sweepings  and  chemical  product  that 
does  not  meet  commercial  specifications 
for  quality — so-called  "off-spec" 
product.  By  comparison,  the  amount  of 
waste  generated  by  the  minor  producers 
is  cumulatively  less  than  100  tons  and 
is  divided  among  several  dozen 
processes,  most  of  which  are  operated 
only  a  few  days  per  year.  Due  to  the 
very  low  volumes  and  periodic 
generation  of  these  wastes  by  the  minor 
producers,  the  analysis  for  this  listing 
determination  focused  only  on  the 
major  production  plants.  The  minor 
producers  do  not  manufacture  any  of 
the  products  listed  in  the  EDF  consent 
decree.  Table  I  summarizes  the  wastes 
and  their  constituents  of  potential 
concern  generated  from  production  of 
organobromine  products  studied. 
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Table  I.— Summary  of  Organobromine  Production  Wastes 


Product 


Ditjromomethane.'bromochloromethane 

Etijyi  bromide 

TelrabforTX3bisphenol-A 

Octabromodiphenyl  oxide  

DefabrorTKKliphenyl  oxide  

Tnbromcphenol  


Waste  stream 


Fitters 

Wastewaters 

Fitters """"' 

Wastewaters 

Off  Spec  Product 

Wastewaters '  

Wastewaters 

Off  Spec  Product  &  Filters 

Off  Spec  Product  &  Filters  

Wastewaters 

Wastewaters 

Fitters  &  Filter  cake  &  Off  Spec  Product 


Constituents  of  potential  concern 


Mettiylene  chlonde.^ 

Brorriochloromefhane  Dibromomettiane. 

Ethyl  bromide. 

Ethanol. 

Tetrabromobtspfienol-A  Tnbromophenol. 

Octabromodiphenyl  oxide  Toluene.^ 
Brominated  diberuofurans. 
Decabromodiphenyl  oxide. 

Tribrorrxjphenol. 


'  IWothyl  bforriide  and  tetrabromobisphenol  A  are  generated  by  the  same  process.  The  process  wastewaters  are  the  listed  waste  K131 
?  Appendix  VIII  constituents. 
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aste  Management  Pra(;tii;es 

The  largest  volume  wastes  generated 
byjlhe  organobromines  industry  are 
wastewaters  disposed  by  injection  into 
underground  deep  wells  regulated 
under  the  Safe  Drinking  Water  Act 
Underground  Injection  Control  (UIC) 
program  (40  CFR  parts  144-148).  Some 
of  the  combined  waste  streams  being 
deep  well-injected  are  classified  as 
hazardous  wastes  under  40  CFR  part 
261.  As  a  result,  the  industry  must 
comply  with  applicable  regulations 
under  the  Land  Disposal  Restrictions 
(LDR)  program  in  40  CFR  part  268, 
whit;h  require  that  hazardous  wastes 
may  not  be  land-disposed  without 
treetment  to  specified  levels  or  by 
specified  methods.  Disposal  by 
underground  injection  is  included  in 
the  definition  of  "land  disposal"  in  40 
CFR  268.2.  Specific  restrictions  on  the 
underground  injection  of  hazardous 
wastes  are  codified  in  40  CFR  part  148. 

One  of  the  two  major  production 
plants  submitted  a  petition  under  40 
CFR  148.20  for  an  exemption  from  these 
LDR  requirements  for  the  di.sposal  of 
waMes  in  wells  located  at  its  plant.  They 
provided  site-specific  information  to 
deifionstrate  that  there  would  be  no 
mi]k;ration  of  the  injected  wastes  to  an 
underground  source  of  drinking  water 
forjas  long  as  the  wastes  remain 
hazardous  (40  CFR  148.20).  Their 
demonstration  showed  that  the 
geological  and  geochemical  conditions 
at  the  site  and  the  physicochemical 
nature  of  the  wastestreams  were  such 
that  the  hazardous  constituents  in  the 
fiuids  will  not  migrate  within  10,000 
years  vertically  or  laterally.  The  petition 
was  approved  by  the  Agency  and  the 
exemption  was  granted.  EPA  expects  the 
facility  to  continue  this  form  of  disposal 
at  the  same  level  in  the  future  regardless 
of  this  listing  determination  because  of 
economic  considerations.  As  a  result, 
EPA  believes  that  wastes  being  disposed 


by  underground  injection  at  this  plant 
will  not  pose  a  risk  to  human  health  and 
the  environment. 

The  situation  with  respect  to  the 
second  major  facility  is  different.  This 
facility  consists  of  several  plants  located 
a  few  miles  apart.  Each  plant  has  its 
own  set  of  injection  wells.  One  plant, 
which  according  to  the  Agency's 
information  generates  listed  hazardous 
wastewater,  has  two  wells  into  which 
listed  hazardous  waste  is  currently 
injected.  Another,  which  according  to 
the  Agency's  information  does  not 
produce  a  listed  wastewater,  has  at  least 
three  wells  whii:h  do  not  accept 
hazardous  waste. 

None  of  the  wells  at  this  facility  have 
an  approved  no-migration  petition. 
Therefore,  for  currently  listed 
wastewaters,  the  facility  will  have  to 
consider  waste  treatment  prior  to 
disposal.  An  option  under  consideration 
by  the  plant  is  the  construction  of  a 
wastewater  treatment  plant  to  treat  the 
wastewaters  prior  to  either  release  to 
surface  waters  or  deep  well  injection. 
The  facility  is  not  likely  to  want  to 
abandon  the  use  of  deep  well  injection 
for  economic  reasons.  Shipment  of 
wastewaters  off  site  would  be 
economically  prohibitive  given  the  large 
wastewaters  volumes  involved.  For 
unlisted  wastewaters,  the  most  plausible 
management  scenario  would  be 
continued  deep  well  injection. 

The  Agency  believes  that  it  would  be 
unlikely  that  the  facility  would  attempt 
to  store  wastewater  in  lagoons.  The  area 
has  a  moist  climate,  so  evaporation  is 
not  a  viable  option.  The  plant  is 
currently  under  several  consent 
agreements  to  remove  contamination 
resulting  from  the  previous  use  of 
unlined  lagoons  for  temporary 
wastewater  storag*. 

Therefore,  the  Agency  selected  the 
plausible  mismanagement  scenario  for 
modeling  purposes  for  unlisted 
wastewaters  to  be  the  current  practice  of 


underground  injedion  for  this  plant's 
wastewaters.  EPA  has  no  information  or 
reason  to  believe  that,  if  not  listed,  the 
wastewaters  would  be  managed  in  a 
different  manner. 

In  addition  to  underground  injection, 
certain  other  waste  management 
practices  commonly  used  in  the 
organobromine  chemicals  industry  are 
regulated  by  specific  RCRA  regulations. 
Both  major  plants  use  Bromine 
Recovery  Units  (BRUs)  to  recover 
bromine  values  from  organic  liquid  and 
vapor  waste  streams.  In  these  units,  the 
organics  are  burned  and  the  combustion 
products  are  removed  by  a  wet  scrubber. 
The  BRUs  are  halogen  acid  furnaces 
(HAFs),  which  meet  the  regulatory 
definition  of  industrial  furnace  in  40 
CFR  260.10. 

The  combustion  of  hazardous  waste 
in  industrial  furnaces  is  regulated  under 
40  CFR  part  266,  subpart  H  which 
regulate  air  emissions  from  these  units 
and  require  monitoring  and  analyses. 
The.'-.c;  regulations  impose  emissions 
standards  and  air  quality  limits  for  the 
BRUs,  which  are  designed  to  control 
and  reduce  the  level  of  risk  pored  by 
this  management  practice  (e.g..  40  CFR 
266.104(e)  establishes  controls  for 
dioxin-  and  furan-containing  wastes). 
Both  major  plants  bum  listed  spent 
solvents  and  still  bottoms  in  these  units; 
therefore,  they  are  already  subject  to  the 
performance  standards  of  part  266, 
subpart  H.  EPA  believes  that  residuals 
managed  in  this  manner  and  in 
compliance  with  applicable  regulations 
do  not  pose  any  additional  risk  to 
human  health  and  the  environment 
because  the  facilities  are  currently  in 
compliance  with  their  permits  to 
operate  these  units.  EPA  has  not  found 
any  compelling  evidence  indicating  that 
the  major  plants  would  manage  these 
wastes  in  any  other  way.  These  recovery 
units  are  integrated  into  the  major 
plants  and  abandoning  their  use  would 
require  considerable  plant  modifications 
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to  be  made  with  no  economic  benefit  to 
the  facilities. 

The  solid  residuals  generated  in 
organobromine  chemicals  production 
are  currently  being  shipped  off  site  to 
commercial  Subtitle  D  landfills  and  to 
Subtitle  C  disposal  facilities,  even 
though  some  of  these  residuals  are  not 
regulated  as  hazardous  wastes.  Other 
wastes  (e.g.,  spent  adsorbents,  filter 
cakes,  and  floor  sweepings)  are  being 
incinerated.  At  the  smaller  firms 


production  contracts  specify  that  wastes 
be  shipped  to  incinerators  operated  by 
the  phannaceutical  industry'  in  ordpr  to 
minimize  future  potential  liability.  The 
most  plausible  mismanagement  scenario 
for  solids  is  placement  in  unlined 
Subtitle  D  landfills.  The  plants  currently 
are  not  required  to  send  unregulated 
wastes  to  Subtitle  C  facilities.  Because 
of  the  lower  cost  and  wider  availability 
of  Subtitle  D  facilities,  the  Agency  feels 


that  this  is  the  most  reasonable 
mismanagement  scenario. 

C.  Description  of  Health  and  flisA 
Assessments 

The  Agency  realizes  that  it  has 
incomplete  toxicological  data  on  several 
constituents  identified  in  individual 
waste  streams.  Nevertheless,  sufficient 
information  does  exist  to  reach  the 
reasoned  decisions  shown  in  Tables 
2a  &  b.  The  rationale  for  these 
decisions  follows. 


Table  2a.— Bas;s  for  Listing  Determination 


Product 

Wastestream 

Analysis 

Decis 

on 

Dtbromomethane  

Fitters 

De  minimis  stream  (less  than  1  kkg'yr)  One  producer 

No  list 

Wastewaters 

Deep  well  injected  at  site  with  approved-no  mig'ation  petition  (only  one 
producer). 

No  list. 

Ethyl  bromide 

Filters 

De  minimis  stream  (less  than  1 .5  kkg/yr)  

No  list 

Wastewaters 

Wastewaters 

Only  constituent  Identified  is  ethanol  at  low  concentration  

No  list. 
Already  liste 

TefratxomobispfTenol  A 

Stream  is  already  listed  as  Ki3l   for  methyl  bromide.  Also  contains 

d  waste. 

15,000  ppm  tribromophenol. 

Octabromodi  phenyl 

Fitter  cake  

Toluene  and  brominated  ditjenzo'jrans  present  at  levels  below  concern. 
Assuming  worst  case  tor  leachate,  risk  estimated  to  be  below  10  "  for 

No  list. 

oxide. 

octabromodlphenyl  oxide. 

Wastewaters 

Major  constituent  of  concern,  brominated  dibeniofurans.  shows  minimal 
risk;  solubility  of  octabromodiphenyl  oxide  is  very  low;  modelling  of 
worst     case     for     wastewaters     showed     risk     t)elow     10   ^     for 
octatxomodiphenyl  oxide. 

No  list 

Decabronodi  phenyl 

Filter  cake 

The  major  constituent  In  waste  (decabromodfphenyl  oxide)  coJ6  not  be 
quantified.  Assuming  worst  case  tor  leachate,  risk  tielow  1 0   '  level  tse- 

No  list 

cxide. 

cause  of  very  low  solubility  for  this  chemical. 

Wastewaters 

The  major  constituent  in  waste  (decabromodiphenyl  oxide)  could  not  be 
quantified.  Assuming  worst  case  for  leachate.  risk  below  10"  level  be- 
cause of  very  low  solubility. 

No  list. 

Table  2b.— Basis  for  Listing  Determination 


Product 


Tefratxomotiisphenol  A 


Tribromophenol 


Wastestream 


Off-speciflcation 
product. 


Wastewaters 


Filter  cake 


Analysis 


Inadequate  toxicology  data  for  major  constituent  of  corcern, 
tetrat>ronx)t)isphenol  A;  riot  amendable  to  surrogate  analysis.  Waste  also 
expected  to  contain  tribronrKjphenol,  poientiaily  of  concern,  but 
unquantified  in  waste.  None  found  in  leachate  (rom  landfill  where  waste 
was  deposited. 

Inadequate  toxicology  data  on  major  constituents  in  waste, 
tribrornophenol  and  dibromophenol.  Used  surrogate  analysis  for 
tritxomophcnol. 

Risk  analysis  shows  only  low  nsks;  tribromophenol  not  detected  in 
groundwater  at  site.  (Also,  level  of  tribromophenol  in  this  waste  is  2000 
times  less  than  the  listed  hazardous  waste,  K131  ). 

Used  surrogate  analysis  tor  tribromophenol.  Leachate  analysis  estimates 
nsk  of  10    Mo  10   '  if  waste  disposed  in  unlined  Subtitle  D  landfills. 


Decision 


Defer  actian 


No  list 


List  as  hazardous 
waste. 


1.  To.xicological  Information — Use  of 
Structural  Activity  Relationships 

While  many  chlorinated  organic 
compounds  are  used  widely  and  have 
been  studied  in  great  detail,  their 
brominated  analogs  are  more 
specialized  and  have  not  been 
investigated  in  the  same  detail.  EPA  has 
found  that  no  reliable  heaUh  effects  data 
directly  showing  significant  subchronic 
toxicity  are  available  for  a  few  of  the 
compounds  identified  in  the  record 
samples  from  this  industry.  For  the 


constituents  of  concern,  validated 
health  effects  data,  directly  showing 
subchronic  toxicity,  are  not  available  for 
four  compounds:  ethyl  bromide, 
tetrabromobisphonol-A, 
tribromophenol,  and  the  brominated 
dibenzofurans.  Because  of  the  lack  of 
data  on  these  compounds,  the  Agency 
explored  the  use  of  structure  activity 
relationships  to  develop  toxicological 
viilues  for  these  compounds.  Structure 
activity  relationships  involve  the  use  of 
health  effects  information  for  a 


compound  with  a  very  similar  chemical 
structure  and  properties  to  that  of  the 
chemical  of  concern.  The  Agency 
determined  that  this  technique  could  be 
used  for  2,4,6-tribromophenol  and  for 
brominated  dibenzofurans  because  the 
chemical  behavior  and  mechanism  of 
action  for  these  compounds  is  expected 
to  be  similar  to  their  chlorinated 
analogues. 

For  ethyl  bromide  and 
tetrabromobisphenol-A,  this  technique 
could  not  he  used  because  suitable 
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sur  bgate  compounds,  for  which  data 
exi  ,\.  could  not  be  found.  No 
toxicologicai  data  exist  for  other 
hahi^;enated  derivatives  of  bispheiiol  A. 
and  ethyl  bromide  differs  from  its 
chlorinated  congeners  with  respect  to  its 
ability  to  undergo  hydrolysis  and  other 
important  reactions.  The  basis  for  the 
listing  determinations  for  the  wastes 
with  these  two  compounds  is  discussed 
later  in  this  preamble. 

At  the  present  time,  inadequate 
toxicity  data  have  prevented  EPA  from 
establishing  a  verified  or  unverified 
human  health  reference  value  for  2,4,6- 
tribromophenol  (TBP).  The  structures  of 
TBP  and  2.4.6-trichlorophenol  (TCP)  are 
sufficiently  similar  to  be  considered 
halogenated  congeners  of  phenol,  and 
their  toxicities  are  explainable  in  terms 
of  identified  molecular  mechanisms. 
The  relative  quantitative  activities  of 
halogenated  phenol  congeners  such  as 
TBP  and  TCP  are  derived  from  the  ease 
Lif  fumiation  and  reaction  of  these 
cornpounds  and  their  metabolites.  Both 
halogenated  phenols  contain  three 
syrnmetrically  placed  bromine  or 
chll)rine  substituents  which  are  difficult 
to  remove  by  chemical  substitution.  The 
presence  of  difficult-to-remove 
suh-stituents  at  the  ortho  and  para 
positions  inhibits  oxidative 
dec^omposition  of  these  moieties  via 
fontnation  of  cyclic  ketone 
intermediates.  EPA  has  used  this 
information  to  develop  a  quantitative 
stnicture-activity  relationship  (QSAR) 
anailysis  for  TBP.  The  critical  endpoint 
of  concern  for  TCP  and  TBP  is 
carcinogenicity.  The  Agency  has 
determined  that,  based  on  QSAR 
analysis,  the  long-term  toxicity  of  TBP 
and  TCP  are  essentially  the  same.  For 
today's  proposal,  the  Agency  has 
estimated  the  cancer  slope  factor  for 
TBP  to  be  the  same  as  TCP.  or  1.1  x 
10-2  (mg/kg  per  day)-  '.  In  addition, 
data  on  TBP  analyzed  by  EPA's  Office 
of  Pollution  Prevention  and  Toxics 
indicated  a  "low  to  moderate"  concern 
for  oncogenicity,  mutagenicity,  liver  and 
kidney  toxicity,  developmental,  and 
reproductive  toxicity.  The  Agency's 
QSAR  analysis  reports  for  TBP  are 
available  in  the  docket  of  today's 
proposal.  See  ADDRESSES  section. 

With  regard  to  dibenzofurans, 
quantitative  data  comparing  the  potency 
of  brominated  dioxins  and  furans  to 
their  chlorinated  counterparts  are  also 
relatively  sparse.  Consensus  among 
most  of  the  studies  supports  the  view 
that  brominated  analogs  are  less  potent 
than  tlie  chlorinated  dioxins  and  furans. 
although  several  studies  suggest  that  the 
groups  are  equipotent  when  considered 
on  a  molar  basis.  EPA  estimated  a 
potency  factor  of  0.3  for  2,3,7.8- 


tetrabromodibenzo-p-dioxin  (TBDD) 
relative  to  2,3,7,8-tetrachlorodibenzo-p- 
dioxin  (TCDD).  This  report  is  available 
in  the  docket.  See  ADDRESSES  section. 
However,  application  of  the  toxicity 
equivalency  factor  (TEF)  methodology 
to  all  of  the  BDFs  is  not  currently 
possible  because  of  the  lack  of  research 
data.  EPA  conducted  an  analysis 
assuming  30-100%  toxicity  for  the 
brominated  furans  as  compared  to  the 
chlorinated  ones  and  used  the  100 
percent  value  for  making  risk-based 
decisions.  EPA  believes  this  is  a 
conservative  approach  that  will  ensure 
protection  of  human  health  and  the 
environment.  The  Agency  rfjquc.sts 
comment  on  this  approach. 

For  all  other  compounds,  the  Agency 
is  basing  its  determination  of  whether  to 
list  on  constituents  for  which  adequate 
health  effects  data  exist.  (For  a  complete 
listing  of  the  constituents  identified  in 
the  samples  of  wastes  from  the 
production  of  chemicals  listed  in  the 
EDF  consent  decree  and  their 
concentrations,  see  the  Background 
Document  for  this  proposed  listing 
determination,  available  in  the  RCR.^ 
public  docket.) 

hi  summary,  published  health-based 
data  exist  for  all  but  four  of  the  waste 
constituents  of  concern.  Inadequate  data 
exist  for  tetrabromobisphenol-A,  ethyl 
bromide,  the  brominated  dibenzofurans 
and  tribromophenol.  Structure  activity- 
derived  health-based  information  is 
available  and  was  used  for  the 
brominated  dibenzofurans  and 
tribromophenol. 

Quantitative  Structure  Activity 
Relationships  (QSARs)  have  been  u.sed 
in  other  ways  in  other  EPA  programs. 
For  example,  EPA  uses  QSARs  in 
evaluating  premanufacturing  notice  data 
submitted  by  industry  under  TSCA.  The 
Agency  may  require  additional  testing 
of  the  chemical  being  reviewed  based  on 
a  QSAR  analysis. 

However,  this  is  the  first  time  the 
Agency  is  basing  a  listing  determination 
for  a  wastestream  on  QSAR  analysis. 
The  prospect  of  using  QSARs  to  identify 
wastes  for  regulation  holds  significant 
promise  for  the  Agency.  It  is  one  way  to 
evaluate  some  potentially  hazardous 
constituents  without  requiring 
expensive  and  time-consuming  toxicity 
testing.  However,  the  Agency  recognizes 
that  the  approach  could  result  in 
additional  regulatory  effects  on  some 
waste  generators,  local  governments,  or 
other  federal  agencies.  In  addition,  the 
use  of  QSARs  in  listing  determinations 
could  have  broad  policy  implications 
for  EPA.  Therefore,  the  Agency  solicits 
comment  on  the  following: 


1.  Under  what  conditions  is  the  u.se  of 
QSAR  valid  in  making  hazardous  waste 
listing  determinations? 

2.  Is  there  another  way  to  characterize 
the  risk  potential  of  wastestreams  for 
which  there  is  a  lack  of  toxicity  data  on 
the  sole  or  the  primary  constituent  in 
the  wastestream?  (Note  that  limited 
resources  may  restrict  the  ability  of  the 
Agency  to  conduct  testing  of  the 
compounds  involved). 

3.  What  type  of  data  would  help  to 
either  support  or  refute  the  predictions 
made  by  QSAR? 

2.  Plausible  Mismanagement  Scenario 

TTie  Agency  developed  baseline  risk 
estimates  by  selecting  plausible 
mismanagement  practices  based  on 
information  collected  in  the  RCRA 
Section  3007  survey  for  current 
management  operations.  For 
wastewaters,  the  Agency  selected  the 
plausible  mismanagement  practice  to  be 
the  current  practice  of  deep  well 
injection.  The  Agency  has  no 
information  or  reason  to  believe  that,  if 
not  listed,  the  wa.stewaters  are  likely  to 
be  managed  in  a  different  manner, 
except  if  pretreatment  of  wastewaters  is 
required  prior  to  injection.  For  sludges 
and  waste  solids,  the  Agency  selected 
the  plausible  mismanagement  to  be  an 
unlined  landfill.  Currently,  a  portion  of 
the  waste  goes  to  a  lined  Subtitle  D 
landfill.  In  addition,  the  Agency  has 
inform.ation  that  a  portion  of  these 
wastes,  while  not  regulated  as 
hazardous,  are  managed  as  hazardous 
with  disposal  in  Subtitle  C  landfills. 
However,  the  Agency  lacks  adequate 
information  showing  that,  if  not  listed 
as  hazardous,  the  wastes  would 
continue  to  be  disposed  in  lined 
landfills  and  result  in  significantly 
lower  estimates  of  potential  risk.  "The 
Agency  requests  comment  on  this 
approach  to  modelling  plausible 
mismanagement  practices. 

3.  Risk  Analysis 

Fisk  characterization  approach.  The 
risk  characterization  approach  follows 
the  recent  EPA  Guidance  on  Risk 
Characterization  (Habicht,  1992)  and 
Guidance  for  Risk  Assessment  (EPA 
Risk  Assessment  Council,  1991).  The 
guidance  specifies  that  EPA  risk 
assessments  will  be  expected  to  address 
or  provide  descriptions  of:  (1) 
Individual  risk  to  include  the  central 
tendency  and  high-end  portions  of  the 
risk  distribution,  (2.)  important 
subgroups  of  the  population  such  as 
highly  exposed  or  highly  susceptible 
groups  or  individuals,  if  known,  and  (3) 
population  risk.  In  addition  to  the 
presentation  of  results,  the  guidance 
also  specifies  that  the  results  portray  a 
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reasonable  picture  of  the  actual  or 
projected  exposures  with  an  open 
discussion  of  uncertainties. 

Individual  risk.  Individual  risk 
descriptors  are  intended  to  convey 
information  about  the  risk  borne  by 
individuals  within  a  specified 
population  and  subpopulations.  These 
risk  descriptors  are  used  to  answer 
questions  concerning  the  affected 
population,  the  risk  levels  of  various 
groups  within  the  population,  and  the 
average  risk  for  individuals  within  a 
population  of  interest.  The  approach 
used  in  this  analysis  for  characterizing 
baseline  individual  risk  included:  (1) 
Identifying  and  describing  the 
population  of  concern  for  an  exposure 
route;  (2)  determining  the  sensitivity  of 
the  model  parameters  used  in  the  risk 
estimation;  (3)  estimating  central 
tendency  and  high-end  values  for  the 
most  sensitive  parameters  in  the  risk 
estimation  procedures;  and  (4) 
calculating  risk  for  an  exposure  pathway 
that  provides  a  characterization  of  the 
central  tendency  and  high-end  risk 
descriptor. 

Population  risk.  Descriptors  of 
population  risk  are  intended  to  convey 
information  about  the  risk  borne  by  tlie 
population  or  population  segment  being 
studied.  These  risk  descriptors  are  used 
to  answer  que.stions  (.onceming  the 
number  of  cases  of  a  particular  health 
effect  that  probabilistically  could  occur 
within  the  population  during  a  given 
time  period,  the  number  of  persons  or 
percent  of  the  population  above  a 
certain  risk  level  or  health  benchmark 
(e.g..  RfD  or  RfC).  and  risk  for  a 
particular  population  segment. 

Risk  assessment.  The  analysis  of  risks 
was  developed  using  both  the  input  of 
derived  or  measured  toxicological 
information  and  the  modelling  of  waste 
mismanagement  scenarios.  Specifically, 
for  disposal  of  solids  in  unlined 
landfills,  the  concentration  of  the 
constituents  of  concern  in  the  laniifill 
leachate  first  was  determined  using  the 
Toxicity  Characteristics  Leaching 
Procedure  (TCLP)  on  selected  record 
samples,  or  when  TCLP  data  were 
lacking,  by  as.suming  a  leachate 
concentration  based  on  the  aqueous 
solubility  of  the  constituent.  It  then  was 
assumed  that  the  leachate  would  be 
diluted  by  a  factor  of  100  (as  described 
in  the  Toxicity  Characteristic  Rule  .S5 
FR  11798,  March  29.  1990)  before 
reaching  the  nearest  drinking  water 
well.  The  resulting  diluted 
concentrations  can  be  then  compared 
with  the  health-based  values.  In  the  case 
of  this  analysis,  a  one-in-a-million 
(lO'-)  risk  level  or  hazard  quotient  of  1 
was  used. 


For  wastewaters,  the  situation  was 
more  complicated.  One  facility  has  been 
granted  a  no-migration  variance  from 
the  land  disposal  restrictions.  The 
second  facility,  which  consists  of 
several  separate  plants,  has  not  obtained 
such  a  variance.  The  plants  at  the 
second  facility  currently  dispose  of 
process  wastewaters  by  deep  well 
injection.  Modelling  for  specific 
wastewater  streams  was  based  on  the 
possibilities  of  leakage  of  injected 
wastewaters  from  the  injection  zone 
upward  to  a  drinking  water  aquifer 
through  the  abandoned  oil  and  gas  wells 
in  the  area.  Details  of  this  modelling  are 
given  in  the  Risk  Modelling  Background 
Document  and  summarized  in  the 
individual  wastewater  risk  assessment 
to  be  discussed  in  the  following 
sections. 

D.  Basis  for  Listing  Determinations 
Decisions 

1.  Waste  Specific  Risk  Analyses 

Risk  analyses  were  performed  on 
eleven  individual  waste  streams.  The 
models  selected  for  individual 
mismanagement  scenarios  are  described 
in  the  individual  sections  which  follow. 

a.  Wastes  From  Production  of 
Bronwchloromethane/ 
Dibromomethane — i.  Solids. 
Dibromomethane  is  a  low-volume 
product  with  limited  conimerciol 
applications;  therefore,  it  is  unlikely 
that  other  firms  will  enter  the 
marketplace.  The  only  solid  wastes 
generated  from  the  production  of 
dibromomethane  are  spent  filters  used 
to  remove  rust  and  otht-r  particulate 
matter  from  the  product.  About  two 
drums  of  the  snaterial  are  generated  per 
year.  As  a  result,  the  Agency  feels  the 
quantity  is  de  minimis.  The  filters  are 
changed  yearly  and  the  spent  filter 
material  is  sent  to  a  Subtitle  C 
incinerator.  The  waste  is  generated  in 
small  quantities  and  is  mixed  with  other 
halogenated  solids  prior  to  incineration 
at  the  Subtitle  C  facility.  As  a  result,  the 
Agency  believes  that  although  the  waste 
generated  from  the  production  of 
dibromomethane  contains  toxic 
constituents,  it  does  not  pose  a  threat  lo 
human  health  and  the  environment 
because  of  the  small  quantities 
generated  and  curfr^nt  mamgement 
practices.  The  Agency  is  j)roposing  a  no- 
list  decision. 

ii.  Wastewaters.  Dibromomethane  and 
bromochloromethane  are  manufactured 
as  co-products  at  only  one  facility  in  the 
U.S..  which  has  an  approved  no- 
migration  petition  for  its  deep  well 
injection  unit.  The  approved  petition 
means  that  the  waste  will  not  migrate 
from  the  formation  into  w  hich  it  is 


being  injected  and  will  therefore  not 
pose  risk  sufficient  to  warrant  li.sting. 

b.  U'osfes  From  the  Production  of 
Ethyl  Bromide — i.  Solids.  Lthyl  bromide 
is  manufactured  in  low  volumes  at  only 
one  facility.  The  only  solid  waste  stream 
consists  of  spent  filter  materials  used  to 
remove  impurities  from  the  product. 
This  wa.ste  contains  about  90,000  parts 
per  million  ethyl  bromide  and  is 
generated  in  quantities  of  6  drums  per 
ve,1r  which  is  sent  to  Subtitle  C  fji  ilitie^ 
for  treatment  and  disposal.  High 
dilution  with  other  wastes  plated  in  the 
landfill  would  reduce  lea(  hate 
concentration  levels  to  below  those  for 
reasonable  concern.  The  Agent  y  feels 
that  although  the  waste  does  ront;nn 
toxic  constituents,  based  on  the 
production  history  of  this  chemic.d,  it  is 
unlikely  that  other  firms  will  enter  the 
market  and  that,  because  of  the  minim,)! 
waste  quantitit^s  generated  and  the 
current  waste  management  prat  tit  e, 
there  is  no  need  for  a  specific  lisiir/,;  of 
the  filters. 

ii.  Wastewaters.  The  v.astew.i'-.r 
stream  is  i:ondensate  water  contain: :ig 
only  small  amounts  of  ethanol  as  a 
contaminant.  This  wastestream  contains 
no  other  contaminants  of  conceni  and  is 
managed  by  deepwell  injet  tion.  Prior  to 
injef  tion.  the  elhanol-rontnining  streom 
is  mixed  with  wastew'iters  from  other 
prot.esses  and  the  r(!s.,ilfi';i'  mixed 
stream  thus  is  diluted  by  a  factor  of  over 
1.000.  As  a  result,  the  Agency  fv-^lieves 
that  the  ethanol  content  of  the  t:o:nhined 
stream  poses  little  to  no  risk  to  iu.man 
health  or  the  environment,  and  proposes 
not  to  list  this  wastestream. 

c.  Ubs.'e.s  From  the  Production  of 
Tetrabromobisphenol-A — i.  Solids.  The 
solid  wastes  generated  from  the 
tetrabromobisphenol  A  process  consist 
of  spilled  protJuct  and  floor  sweepings 
from  the  production  area.  This  materia! 
tuirrently  is  managed  in  Subtitle  C 
facilities.  About  ISO  tons  of  this  waste 
are  generated  annually.  Disphenol-A  is 
manufat;tun?d  by  condensation  tjf 
phenol  and  acetone.  As  a  result, 
commercial  grade  bisphenol-A  m  ly 
contain  variable  low  levels  of  phenol 
and,  therefore,  the  brominated  m.^tcrial 
is  expected  to  contain  some  brominated 
phenols.  Some  of  these  will  co- 

pret  ipitate  with  the  product  during  the 
process  and  be  incorporated  into  the 
solid  product. 

At  present,  the  Agency  has 
insufficient  information  to  characterize 
the  amount  of  the  brominated  phenols 
(including  tetrabromobisphenol-A)  in 
the  product  or  their  leachability  from 
the  product  matrix.  EPA  requests  any 
information  on  the  amount  of 
brominated  phenols  in  the  produt  t  ,ind 
their  leachability  from  the  product 
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matrix.  At  this  time,  the  Agency  also 
does  not  have  information  on  the 
toxicity  of  tetrabromobisphenol  A,  and 
requests  any  information  commenters 
may  have  on  its  toxicology,  including 
the  existence  of  any  toxicological 
analogues  for  tetrabromobisphenol  A. 

Record  sampling  of  an  on-site  landfill 
at  one  plant  where  these  solids  were 
formerly  disposed  for  a  number  of  years 
showned  the  absence  of  any  brominated 
materials  in  the  landfill  leachate.  Given 
the  lack  of  adequate  information  to 
perform  a  risk  analysis  at  this  time,  the 
Agency  is  concerned  about  being 
conclusive  about  the  potential  hazard  of 
this  waste  stream  and  its  potential  to 
migrate  to  ground  water  if  managed  in 
an  unlined  landfill.  The  Agency 
proposes  to  defer  for  this  waste  stream 
a  listing  determination  and  requests 
submission  of  both  characterization  and 
toxicological  data,  if  available.  EPA  will 
evaluate  carefully  all  public  comments 
and  information  received  in  response  to 
this  notice.  Particular  attention  will  be 
paid  to  any  data  submitted  which  tend 
to  either  support  or  refute  a  finding  of 
risk  to  human  health  and  the 
environment  from  wastes  from  the 
production  of  tetrabromobisphenol  A. 
Based  on  comments  received,  including 
any  data.  EPA  may  choose,  rather  than 
deferring,  to  promulgate  a  final 
determination  to  either  list  or  not  list 
tetrabromobisphenol  A  waste  as  a 
hazardous  waste  under  RCRA. 

ii.  Wastewaters.  Wastewaters  from  the 
manufacture  of  tetrabromobisphenol  A 
are  already  listed  and  carry  the 
hazardous  waste  code  of  K131.  Methyl 
bromide  and  tetrabromobisphenol  A  are 
produced  in  the  same  process.  Process 
wastewater  originates  from  the 
distillation  step  where  methyl  bromide 
is  recovered.  The  Agency  feels  that  no 
further  action  is  needed  for  the  waste 
stream. 

d.  Wastes  From  the  Production  of 
Octabromodiphenyl  Oxide. — i.  Solids. 
Solid  wastes  such  as  filter  cakes 
typically  are  disposed  of  in  landfills. 
This  has  been  the  practice  of  the  major 
organobromine  chemicals 
manufacturers  for  many  years. 
Currently,  these  wastes  are  being 
shipped  to  Subtitle  C  hazardous  waste 
facilities.  However,  it  would  be  possible 
for  the  generators  to  change  their 
disposal  practices  and  direct  these 
materials  to  Subtitle  D  landfills.  The 
quantities  of  these  wastes  generated  are 
not  de  minimis  as  was  the  case  for 
dibromomethane  solid  wastes.  Toluene 
is  present  in  filter  cakes  from  the 
production  of  octabromodiphenyl  oxide. 
To  evaluate  the  potential  risks 
associated  with  filter  cake  containing 
toluene.  EPA  applied  the  Agency's 


Organic  Leachate  Model  (51  FR  27062. 
April  29, 1986)  to  estimate  the 
maximum  amounts  of  toluene  that 
would  be  expected  to  leach  from  the 
filter  cake  in  an  open  landfill 
environment.  The  Agency  also  sampled 
the  on-site  landfill  at  one  production 
site  where  some  of  this  waste  was 
disposed.  The  sampling  of  the  landfill 
leachate  did  not  detect  any  toluene 
present.  The  toluene  concentrations  in 
the  filter  cake  were  used  as  input  to  the 
Agency's  Composite  Model  for  Landfills 
(56  FR  32993,  July  18,  1991}  to  estimate 
high-end  {95th  percentile) 
concentrations  of  toluene  in  a 
hypothetical  receptor  well.  The 
hypothetical  well  concentrations 
derived  from  this  analysis  are  about  one 
order  of  magnitude  below  the  Maximum 
Concentration  Level  (MCL)  for  toluene 
promulgated  by  regulation  under  the 
Safe  Drinking  Water  Act.  The  formulae 
used  and  a  more  detailed  discussion  of 
the  application  of  these  models  to  the 
waste  samples  can  be  found  in  the 
Background  Document,  available  in  the 
RCRA  public  docket.  See  ADDRESSES 
section.  Because  the  modelled  leachate 
levels  are  below  acceptable  drinking 
water  levels,  EPA  does  not  believe  that 
toluene-containing  filter  cake  wastes 
generated  in  the  production  of 
octabromodiphenyl  oxide  pose  a  threat 
to  human  health  and  the  environment; 
thus,  the  Agency  proposes  not  to  list 
this  wastestream.  The  waste  solids  also 
contained  about  4.4  ppb  of  brominated 
dibenzofurans  (most  of  which  were  the 
hepta  isomer),  which  the  Agency 
believes  are  among  the  least  toxic  of  the 
brominated  dibenzofurans.  The 
toxicities  of  these  materials  were 
evaluated  in  terms  of  equivalence  to  that 
for  tetrachlorodibenzo-dioxin  (TCDD). 
The  Agency  has  concluded  that  the  risk 
posed  by  this  constituent  is  below  the 
10-*  level. 

Also,  the  health-based  for  a  one-in-a- 
million  risk  level  for 
octabromodiphenyl  oxide  using 
standard  intake  and  exposure 
assumptions  is  0.1  mg/L.  No  leachate 
data  are  available  for  this  waste. 
However,  the  Agency  assumed  an 
upper-bound  leachate  concentration  of 
0.2  mg/L  based  on  the  solubility  of 
octabromodiphenyl  oxide.  Assuming  a 
dilution  factor  of  100  is  achievable 
during  migration  to  the  nearest  drinking 
water  well,  the  concentration  in  potable 
water  would  be  below  that  of  concern. 
As  a  result,  EPA  is  proposing  not  to  list 
this  waste  stream  based  on  low 
estimated  exposure  to  toxic 
constituents. 

ii.  Wastewaters.  While  the  Agency  has 
no  quantifiable  concentration  data  on 
octabromodiphenyl  oxide  found  in  the 


wastewaters,  adequate  data  exist  on 
brominated  dibenzofurans  found  in  the 
generated  wastes. 

Brominated  dibenzofurans  were 
detected  in  some  of  the  record  samples 
from  octa-  and  decabromodiphenyl 
oxide  processes.  Studies  conducted  for 
EPA's  Office  of  Pollution  Prevention 
and  Toxics  and  by  research  groups  in 
Germany  and  the  Netherlands  show  that 
brominated  furans  can  be  formed  during 
the  manufacture  of  brominated  diphenyl 
ethers,  as  well  as  during  their 
fabrication  into  polymers.  The  evidence 
currently  available  to  the  Agency 
indicates  that  brominated  dioxins  and 
furans  may  range  from  30-100%  as 
toxic  as  their  chlorinated  counterparts. 
Using  this  approach,  a  record  sample  of 
wastewater  from  the  octabromodiphenyl 
oxide  unit  showed  a  maximum  toxicity 
equivalent  of  3. 7x10 -'mg/L  of  2,3.7.8- 
tetrachlorodibenzo-p-dioxin  (TCDD) 
equivalent.  Assuming  a  100-fold 
dilution  of  the  waste  prior  to  reaching 
a  drinking  water  well,  the  level  would 
be  below  the  MCL  for  2.3.7.8-TCDD. 
which  is  3x10 -X  mg/L.  The  Agency 
selected  the  highest  toxicity  value  in 
making  this  analysis. 

Based  on  this  evaluation,  the  Agency 
is  proposing  not  to  list  this  waste  stream 
for  brominated  dibenzofurans.  because 
EPA  believes  that  estimated  exposure 
levels  to  toxic  constituents  are 
sufficiently  low  so  as  to  not  pose  a 
threat  to  human  health  and  tJie 
environment. 

The  Agency  was  unable  to  quantify 
levels  of  octabromodiphenyl  oxide 
present  in  wastewaters.  However,  the 
solubility  of  the  chemical  is  only  0.2 
mg/L.  The  fiow  of  wastewaters  from  this 
process  represents  less  than  one  percent 
of  the  total  amount  of  process 
wastewater  injected.  The  health-based 
level  for  a  one-in-a-million  risk  level  for 
octabromodiphenyl  is  0.1  mg/L.  Due  to 
the  high  level  of  dilution  occurring  prior 
to  injection,  the  resulting  concentration 
of  the  toxic  chemical  expected  to  reach 
drinking  water  aquifers  is  well  below 
levels  of  concern. 

e.  Wastes  From  the  Production  of 
Decabromodiphenyl  Oxide— i.  Solids. 
The  production  of  decabromodiphenyl 
oxide  generates  solid  wastes  consisting 
of  collected  spilled  product.  Only 
limited  analytical  results  were  obtained 
from  the  record  sampling  of  this  waste 
and  no  TCLP  leachate  data  were 
obtained  for  this  compound.  However, 
the  Agency  assumed  an  upper-bound 
leachate  concentration  of  0.2  mg/L 
based  on  the  aqueous  solubility  of  the 
constituent.  The  health-based  level  for  a 
one-in-a-million  risk  level  for  this 
compound  is  0.35  mg/L.  (assuming 
exposure  of  drinking  2.0  L/day  for  a  70 
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year  exposure  period)  so  the 
concentration  in  the  ieachate  is  already 
below  the  level  of  concern  before  any 
further  dilution.  Therefore,  the  Agency 
is  proposing  not  to  list  this  w.isteslream. 

ii.  Wastewaters.  The  n^anufacture  of 
decabromodiphenyl  oxide  also 
generates  a  wastevvater  stream.  The 
Agency  was  unable  to  quantify  the 
amount  of  the  product  in  the  uastewJater 
stream.  Based  on  the  process  chemistry, 
however,  a  small  aniotint  of  product 
would  appear  in  the  stream.  The 
solubility  cf  dctrabronnxiipbeny!  oxide 
is  less  than  0.2  mg/L  This  chemical  has 
a  health-ba.sed  level  of  0.3.5  mg/L  so  the 
lenchate  roncA^ntration  is  already  below 
the  level  of  concern  even  before  the 
subsequent  significant  dilution  occurs. 
Therefore,  the  Agency  is  proposing  to 
not  list  this  wastestream. 

f.  Wastes  From  the  Prodtictinn  of 
Tribromophenol — i.  Solids.  Solids  from 
the  production  of  tri.jromoplienol  (TBP) 
consi.st  of  spilled  i.iaferials,  off- 
specification  prcJuct  and  spent  filter 
cartridges  which  were  used  to  remove 
enti-ained  TEP  particulates  from  the 
gaseous  hydrogen  bromide  coproduct. 
The  one  plant  manufacturing  this 
chemica'  mixes  the  three  wastes 
togethei  prior  to  shipment  off  site  for 
land  disposal.  Most  of  this  waste  is  sent 
to  a  Subtitle  C  hazardous  waste  facility. 
However,  some  is  being  sent  to  a 
-Subtitle  D  landfill. 

Inadequate  toxicity  data  for 
tribromophenol  (TBP)  have  prevented 
the  Agency  from  establishing  a  human 
health  reference  value  for 
tribromophenol  (TBP).  Therefore,  as 
previously  discussed,  the  Agenc-y 
performed  a  structure  activity 
relationship  (SAR)  analysis  in  order  to 
provide  a  provisional  human  health 
reference  value  for  this  compound. 

Based  on  the  structure  activity 
relationship,  the  health-based  level  for  a 
one-in-a-million  risk  level  for  TBP 
should  be  the  same  as  that  for  2,4,6- 
trichlorophenol  (i.e.,  0.003  mg/L 
assuming  exposure  of  drinking  2.0  liters 
per  day  for  a  70-year  exposure  period). 
The  health-based  level  of  0.003  mg/L 
can  be  consiriered  a  bounding  estimate 
which  could  overestimate  the  exposure 
in  an  actual  population.  TCLP  leaching 
data  presented  in  the  Industry  Study 
Background  Document  show 
concentrations  of  760  and  16  mg/L  of 
TBP  in  Ieachate  extracis  from  the  off- 
specification  product  and  the  filter 
cartridges,  respectively. 

Since  the  Ieachate  levels  exceed  the 
health-based  levels  for  this  wastestream. 
the  Agency  conducted  an  analysis  of  the 
potential  risk  from  unlined  landfill 
disposal.  For  this  analysis,  the  Agency 
selected  what  are  perhaps  conservative 


dilution  factors  and  exposure 
assumptions.  Llsinga  dilution  and 
attenuation  factor  of  100  from  the 
Toxicity  Characteristic  rale  (55  PR 
1 1798,  "Man:h  29.  1990)  to  simulate  the 
subsurface  dilution  of  the  Ieachate 
concentration  between  an  unlined 
landfill  and  a  hypothetical  receptor 
well,  the  estimated  TBP  concentrations 
in  groundwater  are  7.6  and  0.16  mg/L. 
respectively.  Assuming  that  people 
drinking  from  this  hypothetical  well  are 
exposed  to  the  contan.inant  by  drinking 
1.4  L/day  of  contaminated  water  every 
day  over  a  30-year  interval,  the  health- 
based  limit  of  a  one-in-a-million 
increased  lifetime  risk  of  cancer  is  0.01 
mg/L.  Thus,  the  levels  of  estimated 
individual  risk  from  exposure  to  TBP  in 
groundwater  are  7xl0-*  and  2x10-*. 
respectively. 

For  this  proposed  rule,  the  Agency 
did  not  conduct  a  more  sophisticated 
risk  analysis.  A  more  sophisticated  risk 
assessment  may  suggest  different 
estimated  risks  than  the  analysis 
des<;ribed  above.  For  e.xample,  the 
dilution  factor  of  100  was  derived 
assuming  that  the  chemical  does  not 
adsorb  or  degrade  in  the  subsurface 
environment.  The  Agency  is  aware  that 
the  fate  and  transport  of  TBP  in  the 
environment  is  dependent  on  the 
environment  in  which  the  waste  is 
disposed.  If  disposal  is  to  a  neutral  or 
slightly  acidic  environment,  the  octanol- 
water  coefficient  (a  constant  often 
related  to  the  soil-water  adsorption 
coefficient)  for  TBP  is  relatively  high, 
exceeding  16,000.  This  value  suggests 
that  TBP  in  landfill  Ieachate  may  bind 
to  subsurface  soils  and  may  migrate  at 
low  concentrations  over  a  very  long 
period  of  time  in  some  environments. 
On  the  other  hand,  disposal  under 
alkaline  conditions,  which  are  present 
in  areas  where  organobromines  are 
produced,  would  likely  result  in  less 
sorption  to  subsurface  soils.  This 
suggests  that  TBP  could  become  more 
mobile  under  these  conditions.  In 
addition,  the  dilution  factor  of  100  in 
the  analysis  used  corresponds  to  the 
dilution  factor  expected  at  a  drinking 
water  well  500  feet  downgradient  from 
the  disposal  location.  The  Agency  does 
not  know  the  distance  between  landfills 
or  disposal  areas  that  could  receive  TBP 
wastes  and  the  nearby  downgradient 
drinking  water  wells  or  intercept  surface 
waters.  Dep)ending  on  the  distance  to 
the  nearest  well  or  environmental 
receptor,  the  actual  human  health  and 
environmental  risks  could  be 
substantially  greater  than  or  less  than 
those  estimated  in  the  analysis 
employed  in  this  proposal. 

A  more  sophisticated  analysis  would 
also  consider  other  potential  exposure 


pathways  in  addition  to  consumption  of 
contaminated  groundwater.  For 
example,  since  TBP  under  some  soil 
pH's  is  likely  to  bind  strongly  to 
particulates  such  as  soil,  the  Agency  is 
ronct'rned  that  disposal  of  these  wastes 
could  result  in  soil  contamination 
around  the  disposal  site  and  human 
health  .^nd  environmental  risks.  The 
concentration  of  2,4,6  TBP  in  the  floor 
sweepings  was  very  high  (up  to  400.000 
ppin)  in  the  two  samples  the  Agency 
measured.  Since  the  wastes  are  in  dry, 
pow  der\'  form,  they  could  be  dispersed 
around  the  disposal  facility.  Depending 
on  the  disposal  rate  and  the  likelihood 
of  exposure,  exposure  to  particulates  at 
the  disposal  site  could  pose  human 
health  and  environmental  risks  at  levels 
of  concern. 

The  Agency  requests  comment  on  the 
risk  analysis  used  in  this  proposal  and 
plausible  mi.smanagement  practices  of 
TBP  wastes.  EPA  requests  comment  on 
the  issues  raised  above  and  on  all 
aspects  of  the  risk  analysis  employed.  In 
particular,  the  Agency  requests 
comment  on  the  use  of  the  DAF  of  100 
for  this  specific  analysis. 

Disposal  in  a  Subtitle  D  landfill  is  the 
most  plausible  mismanagement 
scenario,  given  the  lower  cost  for 
disposal  at  such  sites.  The  model 
previously  discussed  assumes  that  the 
Subtitle  D  facility  is  unlined.  Because 
the  concentrations  of  TBP  at  a  receptor 
well  could  exceed  health-based  levels, 
the  Agency  is  proposing  to  list  the 
solids  from  the  pnaduction  of 
tribromophenol  as  hazardous  wastes. 

The  Agency  is  seeking  comment  on 
the  risk  levels  used  in  this  risk 
assessment.  In  the  Superfund  program, 
EP,^  makes  clean  up  decisions  using 
concentration  levels  that  represent 
excess  upper  bound  lifetime  cancer  risk 
to  an  individual  of  between  10-*  to 
10-'".  However,  the  lO-^risk  level  is 
the  point  of  departure  for  determining 
remediation  goals. 

Based  on  the  analysis  used,  EPA  is 
proposing  to  add  tribromophenol  to  the 
list  of  40  CFR  Part  261  Appendix  VTU 
toxic  hazardous  constituents  based  on 
its  structural  activity  relationship  with 
2,4.6-trichlorophenol  and  the  potential 
exposure  as  described  above.  The 
Agency  also  is  proposing  to  add 
tribromophenol  to  the  list  of  commercial 
chemical  products  (40  CFR  261.33)  that 
are  hazardous  wastes  if  discarded  or 
spilled.  The  wastes  specifically 
proposed  for  listing  are: 

K140 — Waste  solids  and  filter  cartridges 
from  the  production  of  2,4.6- 
tribromophenol. 

U408— 2.4.6-TribromophenoI. 
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EPA  will  evaluate  carefully  all  public 
comjiients  and  information  received  in 
response  to  this  notice,  particularly  data 
which  tend  to  support  or  refute  a 
finding  of  risk  to  human  health  and  the 
environment  from  TBP  wastes.  Based  on 
the  comments  received,  the  Agency  may 
finalize  or  re-evaluate  today's  proposed 
listing. 

ii.  Wastewaters.  Data  available  to  the 
Agency  suggests  that  tribromophenol  is 
produced  only  at  the  part  of  the  one 
major  facility  in  which  the  wastewaters 
are  injected  into  non-hazardous  deep 
wells.  As  off-site  management  of  these 
wastewaters  is  probably  economically 
prohibitive,  the  Agency  assumed  for  the 
plausible  mismanagement  scenario  that 
the  plant  would  continue  the  use  of 
underground  injection.  In  order  to 
estimate  risk.  EPA  had  to  estimate  the 
length  of  time  injection  would  continue. 
The  Agency  assumed  that  the  plant 
would  inject  these  wastewaters  for  up  to 
60  years,  at  which  point  the  production 
of  tribromophenol  could  end  because 
the  supply  of  raw  material  could  run 
out.  Because  of  the  large  volume  of 
wastewater  generated  by  this  process, 
the  Agency  used  more  sophisticated 
modelling  than  for  the  lower  volume 
wastes.  Modelling  of  the  risk  due  to  the 
management  of  the  wastewaters  from 
TBP  production  in  underground 
injection  was  based  on  the  use  of  three 
linked  submodels.  The  overall  model 
included: 

(1)  A  submodel  which  .simulates  the 
subsurface  lateral  migration  of  TBP  from 
the  injection  wells  to  nearby  abandoned 
oil  wells  penetrating  the  injection 
horizons. 

(2)  A  second  submodel  which 
simulates  the  vertical  migration  of  TBP 
from  the  injection  horizon  upward  to 
the  drinking  water  aquifer;  and 

(3)  Finally,  a  submodel  which 
predicts  the  lateral  spreading  of  the 
chemical  from  the  abandoned  oil  well  in 
the  drinking  water  aquifer  and  exposure 
to  vertically  averaged  concentrations 
present  in  drinking  water  wells  within 
the  aquifer. 

It  was  assumed  that  the  abandoned 
wells  are  filled  with  compacted  sand. 
Results  of  the  simulated  runs  are 
presented  in  the  background  document 
in  terms  of  concentrations  as  a  function 
of  time  for  various  exposure  distances. 
The  initial  concentration  of 
tribromophenol  in  the  injected 
wastewater  was  measured  in  record 
sampling  to  be  7  mg/L  and  the  health- 
based  level  (based  on  a  10-'-  risk  level) 
was  assumed  to  be  0.01  mg/L  (using  the 
same  high  end  exposure  assumptions 
described  above  for  tribromophenol 
solids).  The  modeling  results  showed 
that  the  health-based  level  (based  on  a 


IQ-*  risk)  would  be  exceeded  in  the 
upper  aquifer  after  60  years  (the  amount 
of  time  the  injection  is  expected  to 
continue)  at  very  short  distances  (less 
than  10  feet)  from  a  leaking,  abandoned, 
and  plugged  (i.e..  filled  with  sand)  oil 
well.  The  resuhs  also  indicated  that  the 
plume  of  contamination  would  migrate 
through  the  aquifer,  away  from  the 
plugged  oil  well,  and  slowly  dissipate 
over  time.  Therefore,  this  plume  of 
contamination  could  result  in  exposure 
to  TBP  over  the  health-based  level 
beyond  a  short  distance  from  the 
abandoned  oil  well,  if  a  drinking  water 
well  is  drilled  downgradient  from  that 
abandoned  oil  well.  However,  this 
exposure  would  probably  be  limited 
because  of  the  relatively  small  size  of 
the  area  in  the  migrating  contaminated 
plume  where  TBP  is  above  0.01  mg/L. 

The  Agency  has  also  sampled 
drinking  water  wells  at  the  plant  site 
and  at  a  private  facility  1.3  miles 
distant.  No  tribromophenol  was  found 
at  a  detection  level  of  0.001  mg/L.  The 
plant  has  been  producing  TBP  since 
1976.  The  absence  of  TBP  in 
groundwater  at  present,  however,  does 
not  completely  preclude  its  presence  at 
a  future  date.  Considering  that  TBP  was 
not  detected  in  the  aquifer  and  that  the 
model  predicted  only  limited  exposure 
to  TBP  above  the  health-based  number, 
the  Agency  is  proposing  not  to  list  this 
wastestream  because  of  relatively  low 
risk  to  human  health. 

However,  the  Agency  recognizes  that 
the  modeling  results  described  above 
are  dependent  on  numerous 
assumptions,  including  the  injection 
timeframe  (i.e..  60  years)  and  the 
number  and  characteristics  of  the 
abandoned  oil  wells.  Modifying  certain 
of  these  assumptions  could  significantly 
change  the  results  of  this  analysis.  For 
example,  if  the  Agency  as.sumes  that  the 
abandoned  oil  well  is  unfilled, 
underground  injection  of  this 
wastewater  could  result  in  a 
contamination  plume  (with  TBP  levels 
above  the  heahh-based  level)  of  up  to 
4000  feet  from  the  well  over  60  years 
and  even  further  away  as  the  plume 
continues  to  migrate  after  60  years. 
Also,  depending  on  the  exact  location  of 
the  drinking  water  well  relative  to  the 
plume  centerline.  a  person  drinking 
from  that  well  could  be  exposed  to  a 
high  concentration  of  TBP  (up  to  around 
5  mg/L)  for  many  years  as  the 
contaminated  plume  moves  by. 

Therefore,  the  Agency  solicits 
comment  on  the  assumptions  used  in 
this  modeling,  particularly  whether  or 
not  some  of  them  should  be  changed  to 
more  accurately  predict  the  risk 
resulting  from  the  undergound  injection 
of  these  wastewaters.  The  Agency 


specifically  requests  comment  on  the 
following  assumptions  that  are 
particularly  important  in  this  analysis: 

(1)  Should  the  timeframe  for  injection  of 
the  tribromophenol  wastewaters  be  extended 
tjeyond  60  years? 

(2)  The  model  assumed  that  only  one 
abandoned  well  would  be  open  to  flow. 
Should  the  Agency  consider  the  potential  for 
more  abandoned  wells  coming  in  contact 
with  the  spreading  plume? 

(3)  Should  the  Agency  assume  the 
abandoned  well(s)  are  plugged  or  unplugged? 

Several  other  assumptions  (used  in 
the  modelling  employed  by  the  Agency), 
individually  or  in  combination,  could 
lead  to  an  overestimation  of  actual  risk 
and  the  Agency  is  requesting  comment 
on  them.  They  are: 

(1)  The  Agency  assumed  that  a  break 
occurs  in  an  abandoned  well  shaft  inside  the 
Sparta  aquifer.  What  are  the  chances  that  no 
breaks  have  occurred  or  will  occur  in  the 
aquifer  in  any  of  the  many  abandoned  wells 
in  the  area? 

(2)  The  drinking  water  well  was  assumed    - 
to  be  drilled  in  the  proximity  of  an 
abandoned  oil  well.  Is  this  a  valid 
assumption? 

(3)  The  model  assumed  an  average 
concentration  of  tribromophenol  in  the 
Sparta  aquifer.  If  the  well  tapping  the 
drinking  water  is  nearer  to  the  top  of  the 
aquifer,  as  it  most  likely  would  be,  would 
this  make  a  significant  difference  in  the  risk 
level  calculated? 

(4)  The  Agency  assumed  that  injection  of 
wastewaters  and  pumping  from  Sparta  at  the 
site  occurs  during  the  san-.u  time  frame. 
Should  the  Agency  consider  the  pumping 
from  Sparta  will  continue  to  occur  after 
injection  of  wastewater  ceases,  which  could 
affect  the  modelling  calculation? 

Finally,  the  Agency  requests  comment 
on  whether  or  not  these  tribromophenol 
wastewaters  should  be  listed  as 
hazardous  waste  based  on  modifications 
to  EPA's  analysis  or  on  any  additional 
data  indicating  groundwater 
contamination  from  the  underground 
injection  of  these  wastes. 

Although  today's  proposed  listing 
determination  models  potential 
contamination  to  a  drinking  water 
source,  it  is  not  a  finding  under  Section 
144.12  of  the  UIC  regulations.  Those 
regulations  prohibit  endangerment  of 
underground  sources  of  drinking  water 
(USDWs)  as  defined  under  the  UIC 
program.  A  well  which  fails  to  meet  this 
requirement  must  be  denied  a  permit  or 
placed  under  an  enforcement  action. 
The  threshold  for  a  determination  of 
compliance  with  Section  144.12  is 
different  from  the  threshold  for  listing  a 
waste  as  hazardous  under  RCRA.  The 
test  for  compliance  under  the  UIC 
program  is  whether  the  well  may  cause 
the  movement  of  any  contaminant  into 
a  USDW  in  a  manner  that  may  cause  a 
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violation  of  a  primary  drinking  water 
regulation,  or  may  otherwise  adversely 
affect  the  health  of  persons. 

2.  Conclusions 

The  Agency  is  proposing  to  list  as 
hazardous  waste  solids  and  spent  filters 
from  the  production  of  2,4,6- 
tribromophenol  (K140)  and  the  off- 
specification  and  discarded  product 
(U408)  based  on  their  projected 
toxicities  from  structural  activity 
studies,  and  potential  exposure  to  these 
chemicals.  EPA's  decision  to  propose 
these  additional  hazardous  waste 
listings  represents  a  determination  by 
the  Agency  that  the  wastes  identified 
meet  the  criteria  for  listing  as  hazardous 
wastes  presented  in  40  CFR  261.11. 
Specifically,  based  on  available 
evidence,  the  Agency  concludes  that 
2,4,6-tribromophenol  is  similar  in 
to.xicity  to  its  chlorinated  analogue.  EPA 
is  proposing  that  these  wastes  from 
organobromines  production  be  listed  as 
hazardous  and  subject  to  the 
requirements  of  40  CFR  parts  124,  262- 
266,  268.  270,  and  271  since  they  are 
capable  of  posing  a  threat  to  human 
health  and  the  environment  when 
improperly  treated,  stored,  transpoiled, 
disposed  of,  or  otherwise  handled. 

Based  on  the  data  collected  by  the 
Agency  during  the  recent 
organobromines  industry  study  and  the 
unique  conditions  of  the  industry 
regarding  limitations  to  future 
expansion,  EPA  believes  there  is 
justification  for  a  no-list  determination 
for  wastes  generated  from  the 
production  of  most  of  the  other 
organobromine  chemicals  identified  in 
the  consent  decree  [i.e., 
bromochloromethane,  ethyl  bromide, 
octabromodi phenyl  oxide  and 
decabromodiphenyl  oxide)  and  for  the 
wastewaters  from  tribromophenol 
production.  After  considering  the 
collected  information  and  data  from 
toxicological,  chemical, 
hydrogeological,  and  engineering 
viewpoints,  EPA  has  concluded  that  the 
disposal  of  any  wastes  from  these 
processes  that  are  not  ctirrently  listed  in 
40  CFR  part  261,  subpart  D  do  not  pose 
a  substantial  present  or  future  risk  to 
human  health  and  the  environment. 
Therefore,  at  this  time,  EPA  is  proposing 
not  to  list  as  hazardous  wastes  any 
additional  wastes  generated  from  the 
production  of  these  chemicals.  The 
Agency  reserves  the  right  to  revisit  these 
listing  determinations  if  additional 
relevant  data  become  available.  In 
addition,  the  Agency  is  deferring  action 
on  the  solids  waste  stream  from  the 
production  of  tetrabromobisphenol-A. 


III.  Waste  Minimization  Opportunities 
in  the  Industry 

During  the  industry  study,  the  Agency 
identified  two  potential  opportunities 
for  waste  minimization.  The  first 
involves  the  recoveryof  tribromophenol 
in  the  tetrabromobisphenol-A  and 
tribromophenol  proce«;s.  Commercial 
bi-sphenol  A  is  made  by  condensation  of 
phenol  and  acetone  and,  hence,  the 
feedstock  contains  some  unreacted 
phenol.  Record  sampling  of  one 
wastewater  stream  that  leaves  the 
process  hot  revealed  that  it  contained 
up  to  15.000  mg/L  of  tribromophenol.  A 
second  unrelated  wastewater  stream 
from  the  production  of  tribromophenol 
also  contains  about  70  ppm.  This 
chemical  has  a  solubility  of  70  parts  per 
million  at  25''C.  From  the  volumes  of 
wastewater  generated,  the  Agency 
believes  that  enough  material 
potentially  could  be  recovered  to 
increase  annual  production  of 
tribromophenol  by  up  to  70%.  Cooling 
and  filtering  of  this  wastewater  prior  to 
deep  well  disposal  might  recover 
phenolics.  limit  the  quantity  of 
brominated  chemicals  being  disposed, 
and  reduce  the  plant's  overall 
requirements  for  purchased  phenol. 
Brominated  phenol  recovery  also  could 
make  recycling  some  process 
wastewater  viable,  particularly  in  the 
tribromophenol  process  where  the 
wastewater  containing  chiefly  this 
material  is  disposed  of  by  deep  well 
injection. 

The  second  area  where  savings  could 
be  achieved  is  in  product  packaging. 
Materials  spilled  in  the  packaging  areas 
are  drummed  and  shipped  to  Subtitle  C 
facilities.  Presently,  the  two  major 
manufacturers  of  organobromine 
chemicals  generate  over  300  tons  per 
year  of  various  spilled  solid  products. 
Recovery  of  this  material  could  result  in 
significant  savings  and  benefit  the 
environment.  The  Agency  invites 
comment  on  both  waste  minimization 
options. 

IV.  Regulatory  impact  Analysis  and 
Compliance  Costs 

A.  Regulatory  Impact  Analysis  Pursuant 
to  Executive  Order  12866 

Executive  Order  No.  12866  requires 
that  a  regulatory  agency  determine 
whether  a  new  regulation  will  have 
"significant  regulatory  action"  and,  if 
so,  that  a  cost-benefit  analysis  be 
conducted.  This  analysis  is  a 
quantification  of  the  potential  benefits, 
costs,  and  economic  impacts  of  a  rule. 
A  significant  regulatory  action  is 
defined  as  a  regulation  that  has  an 
annual  cost  to  the  economy  of  $100 
million  or  more  that  adversely  affects  in 


a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  state,  local,  or  Tribal 
governments  or  communities;  creates  a 
serious  inconsistency  with  adions  taken 
or  planned  by  another  agency; 
materially  alters  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  or 
recipients  thereof;  or  raises  novel  legal 
or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

The  Agency  estimated  the  costs  of 
today's  propo.sed  rule  to  determine  if  it 
is  a  significant  regulation  as  defined  by 
Executive  Order  12866.  Today's 
proposed  rule  is  estimated  to  have  an 
annualized  incTemental  cost  of  less  than 
$100,000.  Based  on  this  compliance  cost 
estimate,  today's  proposed  rule  is  not 
considered  to  be  a  significant  regulatory 
action.  This  section  of  the  preamble 
discusses  the  results  of  the  analyses  of 
the  proposed  rule. 

Approach 

To  estimate  the  costs,  economic 
impacts,  and  benefits  of  today's 
proposed  rule,  the  Agency  compared 
post-regulator)'  costs,  benefits,  and 
economic  impacts  with  those  resulting 
under  baseline  conditions.  Benefits  are 
addressed  in  the  risk  assessment  section 
of  this  preamble.  The  baseline 
management  practices  for  this  waste  is 
disposal  in  a  Subtitle  D  landfill. 

Results 

Due  to  the  extremely  small  universe 
of  facilities  potentially  affected  by  this 
rule,  the  number  of  facilities  actually 
affected  is  insignificant.  The 
requirements  promulgated  by  this 
proposed  rule  are  estimated  to  cost 
industry  less  than  SlOO.OOO  per  year 
assuming  disposal  in  a  Subtitle  C 
landfill. 

The  economic  impact  analysis 
estimates  that  none  of  the  affected 
facilities  would  be  significantly  affected 
by  the  proposed  rule.  Compliance  with 
this  proposed  rule  is  estimated  to 
increase  operating  expenses  at  affected 
facilities  by  significantly  less  than  one 
percent.  None  of  the  affected  facilities  is 
expected  to  close  as  a  result  of  the  rule. 

B.  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980,  5  U.S.C.  601  et  seq.. 
whenever  an  agency  publishes  a  notice 
of  rulemaking,  it  must  prepare  and  make 
available  for  public  comment  a 
Regulator)-  Flexibility  Analysis  (RFA) 
that  describes  the  effect  of  the  rule  on 
small  entities  {i.e.,  small  businesses. 
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small  organizations,  and  small 
governmental  jurisdictions).  This 
analysis  is  unnecessary,  howexer,  if  tlie 
rule  is^stimated  not  to  have  a 
significant  et:onomic  effect  on  a 
sub^antial  number  of  small  entities. 
According  to  EPA's  guidelines  for 
conducting  an  RFA.  if  over  20  percent 
of  the  population  of  small  entities  is 
likely  to  experience  financial  distress 
based  on  the  co.sts  of  the  rule,  then  the 
Agency  considers  that  the  rule  will  have 
a  significant  impact  on  a  substantial 
number  of  small  entities,  and  must 
perform  an  RFA.  EPA  evaluated  the 
economic  effect  of  the  proposed  rule,  as 
required  by  the  Regulatory  Flexibility 
Act,  and  determined  that  no  facilities 
would  be  significantly  affected.  The 
Administrator  certifies  that  part  268  and 
part  148  will  not  have  significant 
economic  effects  on  a  substantial 
number  of  small  entities.  As  a  result  of 
thisi  finding,  the  Agency  has  not 
prepared  a  formal  RFA. 

C.  f^qperwnrk  Reduction  Act 

T  ^s  proposed  rule  does  not  contain 
any  rker.v  information  collection 
reqi  irements  under  the  provisions  of 
the  t'aperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.  The  information  collection 
requirements  in  this  proposal  were 
proijiiulgated  in  previous  land  di.sposal 
resl|iction  rulemeikings  and  have  been 
approved  by  the  Office  of  Management 
and  Budget.  Since  there  are  no  new 
information  collection  requirements 
beirg  proposed  today,  an  Information 
CollEi:tion  Request  has  not  been 
pref  ^red.  However,  facilities  wii!  have 
to  cdtnply  with  existing  Subtitle  C 
recordkeeping  and  reponing 
reqL  irements  for  newlv  listed 
was  ^^streams  if  today  s  proposals  are 
fina  ii7.ed. 

Stale  Program  Implementation 

(^piicability  of  Eiihf.  in  States 

ider  Section  30v'B  of  RCR,^,  EPA 
authorize  qusliHtxi  Stales  to 
(lister  and  enforce  RCR.\  programs 
n  the  State.  {See  40  CFR  part  271 
;je  standards  and  reqiii'^ments  for 

zation.)  Following  authorizarion 
fetains  enforcement  authority 

Sec-tions  3008,  7003.  and  3013  of 
although  authorized  States  have 
•Iry  enfoit>;inent  r?;r.pon.sih:!i:v. 
<ir  to  the  Hazardous  and  Solid 

Amondments  of  19P.4  (HSWA).  a 
kvith  fin^i  RCR.'V  authorization 
glistered  its  authorized  haz;irdous 

program  entirely  in  lieu  of  EPA. 
"edfcral  rtHjuiremonts  no  longer 

d  i.i  the  authorizeii  State,  and 
f  ould  not  issue  pennits  for  any 
ijies  in  the  State  which  the  State 
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was  authorized  to  permit.  When  new. 
more-stringent  Federal  requirements 
were  promulgated  or  enacted,  the  State 
was  obliged  to  enact  equivalent 
authority  within  specified  tinie  frames. 
New  Federal  requirements  did  not  take 
effect  in  an  authorized  State  until  the 
State  adopted  the  requirements  as  State 
law. 

In  contrast,  under  Seirtion  3006(g)  of 
RCRA  (42  U.S.C.  6926(g)),  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  thev  take 
effect  in  unauthorized  States.  EPA  is 
directed  to  implement  these 
requirements  and  prohibitions  in 
authorized  States,  including  the 
issuance  of  permits,  until  the  State 
modifies  its  program  to  reflect  the 
Federal  standards,  and  applies  for  and 
is  granted  authorization.  While  Slates 
must  still  adopt  HSWA-related 
provisions  as  State  law  to  retain  final 
authorization,  HSWA  applies  in 
authorized  States  in  the  irrterim. 

Today's  proposal  for  listing  EPA 
Hazardous  Waste  Nos.  Kl40  and  U408 
is  being  proposed  pursunnt  to  Section 
3001  (e)(2)  of  RCRA,  a  provision  added 
by  HSWA.  When  the  final  rules  are 
promulgated,  EPA  will  consider  its 
HSWA  obligation  to  maku  a 
determination  regarding  listing 
organobromine  wa.'sles  to  be  fulfilled. 
Tlierefore,  the  Agency  is  proposing  to 
add  these  requirements  to  Table  1  in  40 
CFR  271.1  (j),  whirJi  identifies  the 
Federal  program  requirements  that  are 
promulgated  pursuant  to  HSWA  and 
that  take  effe<:t  in  all  States,  regardless 
of  their  authorization  status.  Slates  mav 
apply  for  final  authorization  for  the 
HSWA  provisions  identified  in  40  CFR 
271. l(j)  Table  1.  as  discussed  in  the 
fallowing  section  of  the  preamble. 

B.  Effect  on  State  Authorizations 

As  noted  previously,  today's  rule  is 
being  proposed  pursuant  to  provisions 
add^d  by  HSWA.  The  addition  of  K140 
to  the  li.<;t  of  hazardous  wastes  from 
specific  sources  and  the  addition  of 
L'408  to  the  ii.st  of  commercial  chemical 
products  that  are  hazardous  wlien 
discarded  is  proposed  nursuaut  to 
Section  aoOUf'KJ)  of  RCRA.  a  provision 
added  by  the  HSWA. 

As  noted  above,  FP.\  will  inipiement 
the;  HS'vVA  portions  of  today's  rule  {i.e.. 
the  addition  of  K140  to  the  list  of 
hazardous  wastes  from  specific  sources 
and  the  addition  of  U408  to  the  Ik!  of 
commercial  (.hemical  products  fha!  are 
h<izardous  when  discarded)  in 
authorized  States  until  the>  modify 
their  programs  to  adopt  these  rules  cind 
such  modifications  are  approved  bv 
EPA.  Because  this  rule  will  be 


promulgated  pursuant  to  HSWA,  a  State 
submitting  a  program  modification  mny 
apply  to  receive  either  interim  or  final 
RCRA  authorization  under  Section  .3006 
(b)  and  (g)  on  the  basis  that  State 
regulations  are  substantially  equivalent 
or  fully  equivalent  to  EPA's  regulations. 
The  procedures  and  schedule  for  State 
programs  modifications  for  either 
interim  or  final  authorization  are 
described  in  40  CFR  271.21.  It  should  be 
noted  that  all  HSWA  interim 
authorizations  will  expire  on  January  1. 
2003  (see  40  CFR  271.24(c)),  52  FR 
60129,  December  18,  1992. 

It  should  be  noted  that  40  CFR 
271.21(e)  requires  that  States  having 
final  RCRA  authorization  must  modify 
their  programs  to  reflect  Federal 
program  changes  and  subsequently  must 
submit  the  modifications  to  EPA  for 
approval.  The  deadline  by  which  States 
must  modify  their  programs  to  adopt 
today's  proposed  rule  will  be 
determined  by  the  date  of  promulgation 
of  the  final  rule  in  accordance  w  ith  40 
CFR  271.21(e)(2).  Once  EPA  approves 
the  modification,  the  State  requirements 
become  RCRA  Subtitle  C  requiremer.t.s. 

States  with  authorized  RCR.^ 
programs  already  may  have  regulations 
similar  to  those  proposed  in  todavs 
rule.  Such  State  regulations  have  not 
been  assessed  against  the  Federal 
rtgulafions  bei.ng  proposed  today  to 
determine  whether  they  meet  the  tests 
for  authorization.  Thus,  these  State 
regulations  will  not  be  deemed  as  KCR.^ 
requirements  until  the  S«ate  program 
modification  is  submitted  to  EPA  and 
approved.  Of  course.  Stales  with 
exi.sting  regulations  may  continue  to 
administer  and  enforce  those 
regulations  as  a  matter  of  State  law.  In 
addition,  m  implementing  the  Fe-rieral 
program,  EPA  will  work  with  the  Stai^-s 
under  coopei-ative  agreements  to 
minimize  duplkation  of  efforts,  in  r,nny 
ca'ies.  EPA  will  be  able  to  defer  to  the 
States  in  their  efforts  to  implement  llieir 
programs,  rather  than  take  sennr.-!?p 
actions  under  Federal  authontv. 
States  that  submi«  their  official 
applications  for  final  authorization  l'!ss 
than  12  morlhs  after  theeffectivi  date 
of  EPA's  regulations  are  not  reqcir'-d  to 
include  regulations  equivclent  to  '■):'} 
EPA  regulations  in  their  application. 
However.  Stales  must  modify  thfir 
programs  bv  the  deadlines  set  forth  ii 
40  CFR  271.21fe).  States  that  subni:t 
official  applications  for  final 
authorization  12  month',  after  the 
cfftctive  dfite  of  these  .standards  jr",.st 
include  sLnndards  equivalent  to  t.f-tSv- 
standards  in  their  application.  The 
requirements  States  mu.sf  meet  wht  n    . 
submitting  final  authorization 
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fippUcations  are  set  forth  in  40  CFR 
271.3. 

VII.  CERCLA  Designation  and  RQ 
Adjustment 

All  hazardous  wastes  listed  in  40  CFR 
261.31  through  261.33.  as  well  as  any 
solid  waste  that  meets  one  or  more  of 
the  characteristics  of  a  RCR.A  hazardous 
waste  (as  defined  at  40  CFR  261.21 
through  261.24),  are  hazardous 
substances  under  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liabilitv  Act  of 
1980.  as  amended  (CERCLA),  pursuant 
to  CERCLA  Section  101(14)  42  U.S.C. 
9601  (14)(c).  CERCLA  hazardous 
substances  are  listed  in  Table  302.4  at 
40  CFR  302.4  along  with  their  reportable 
quantities  (RQs).  Therefore,  in  addition 
to  the  K140  listing  being  proposed  today 
for  40  CFR  261.32  and  the  U408  listing 
being  proposed  for  40  CFR  261.33, 
entries  for  K140  and  U408  aUo  are  being 
proposed  for  Table  302.4  of  40  CFR 
302.4. 

Reporting  Requirements.  Under 
CERCLA  Section  103(a),  the  person  in 
charge  of  a  vessel  or  facility  from  which 
a  hazardous  substance  has  been  relea.sed 
in  a  quantity  that  equals  or  exceeds  its 
RQ  must  immediately  notify  the 
National  Response  Center  of  the  release 
(see  40  CFR  part  302). i  In  addition  to 
this  reporting  requirement  under 
CERCLA.  Section  304  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986  (EPCRA),  42  U.S.C. 
1 1004,  requires  owners  or  operators  of 
certain  facilities  to  report  the  release  of 
a  CERCLA  hazardous  substance  to  State 
and  local  authorities.  EPCRA  Section 
304  notification  must  be  given 
immediately  after  the  release  of  an  RQ 
or  more  to  the  community  emergency 
coordinator  of  the  local  emergency 
planning  committee  for  each  area  likely 
to  be  affected  by  the  release,  and  to  the 
State  emergency  planning  commission 
of  any  State  likely  to  be  affected  by  the 
release. 

Adjustment  of  RQs.  Under  Section 
102(b)  of  CERCLA.  all  hazardous  wastes 
newly  designated  under  CERCLA  will 
have  a  statutory  RQ  of  one  pound  unless 
and  until  adjusted  by  regulation.  The 
Agency's  methodology  for  adjusting  RQs 
of  individual  hazardous  substances 
begins  with  an  evaluation  of  the 
intrinsic  physical,  chemical,  and 
toxicological  properties  of  each 
hazardous  substance. ^  The  intrinsic 


properties  examined — called  "primary 
criteria" — are  aquatic  toxicity, 
mammalian  toxicity  (oral,  dermal,  and 
inhalation),  ignitability.  reactivity, 
chronic  toxicity,  and  potential 
carcinogenicity.  Generally,  for  each 
intrinsic  property,  the  Agency  ranks 
hazardous  substances  on  a  scale, 
associating  a  specific  range  of  values  on 
each  scale  with  an  RQ  of  1,  10,  100, 
1000.  or  5000  pounds.  The  data  for  each 
hazardous  substance  are  evaluated  using 
various  primary  criteria;  each  liazardous 
substance  may  receive  .several  tentative 
RQ  values  based  on  its  particular 
intrinsic  properties.  The  lowest  of  the 
tentative  RQs  becomes  the  "primary 
criteria  RQ  '  for  that  substance. 

After  the  primary  criteria  RQs  are 
assigned,  substances  are  further 
evaluated  for  their  susceptibility  to 
certain  degradative  processes,  which  are 
used  as  secondary  adjustment  criteria. 
These  natural  degradative  processes  are 
biodegradation,  hydrolysis,  and 
photolysis  (BHP).  If  a  hazardous 
substance,  when  released  into  the 
environment,  degrades  relatively 
rapidly  to  a  less  hazardous  form  by  one 
or  more  of  the  BHP  processes,  its  RQ  (as 
determined  by  the  primary-  RQ 
adjustment  criteria)  is  generally  raised 
one  level.'  This  adjustment  is  made 
because  the  relative  potential  for  harm 
to  public  health  or  welfare  or  the 
environment  posed  by  the  release  of 
such  a  substance  is  reduced  by  these 
degradative  processes.  Conversely,  if  a 
hazardous  substance  degrades  to  a  more 
hazardous  product  after  its  release,  the 
original  substance  is  assigned  an  RQ 
equal  to  the  RQ  for  the  more  hazardous 
substance,  which  may  be  one  or  more 
levels  lower  than  the  RQ  for  the  original 
substance.  The  downward  adjustment  is 
appropriate  because  the  hazard  posed 
by  the  release  of  the  original  substance 
is  increased  as  a  result  of  BHP. 

The  methodology  summarized  above 
is  applied  to  adjust  the  RQs  of 
individual  hazardous  substances.  An 
additional  process  applies  to  RCRA 
listed  wastes,  which  contain  individual 
hazardous  substances  as  constituents. 
As  the  Agency  has  stated  (54  FR  33440. 
August  14,  1989).  to  assign  an  RQ  to  a 
RCRA  waste,  the  Agency  determines  the 
RQ  for  each  constituent  of  the  waste  and 
then  assigns  the  lowest  of  these 
constituent  RQs  to  the  waste  itself. 


'  The  loll  free  lelophone  number  of  ihe  Ndlior.dl 
K-'sponse  Center  is  800-424-8802;  in  Ihe 
Wdshington.  DC  melropolitan  area,  the  number  is 
202-267-2675. 

't'or  more  tlclailed  informalion  on  llii.s 
ir.fthodology.  see  the  preamble  to  an  RQ  adjiislment 
f:nal  rule  published  on  August  14.  IflBO  (S4  FR 


33420).  A  different  methodology  is  u.sod  to  assign 
adjusted  RQs  to  radionuclides  (see  54  FR  22524. 
May  24.  1989). 

'  No  RQ  level  increase  based  on  BHP  occurs  if  the 
priniary  criteria  RQ  is  already  at  ils  highest  possible 
level  (100  pounds  for  potential  carcinogens  and 
5000  pounds  for  all  other  types  of  hazardous 
substances  except  radionuclides).  HUP  is  not 
applie<)  to  radionuclides. 


Proposed  Adjusted  RQs  for  V4U8  and 
Kt40.  Waste  U408  is  2,4.6- 
tribroinophenol,  an  individual 
hazardous  substance.  It  has  been  / 
evaluated  for  four  of  the  six  primary  RQ 
adjustment  criteria — aquatic  toxicity, 
mammalian  toxicity,  ignitability.  and 
reactivity — and  the  secondary 
adjustment  criteria  (BHP).  Based  on  this 
evaluation,  the  Agency  today  is 
proposing  an  adjusted  RQ  of  100 
pounds  for  2,4,6-tribromophenol. 

The  Agency's  evaluations  of  2.4.6- 
Iribromophenol  for  the  other  two 
priniary  RQ  adjustment  criteria  (chronic 
toxicity  and  potential  carcinogriniritv) 
are  not  yet  complete.  If,  when 
completed,  these  evaluations  result  in 
an  RQ  lower  than  the  100-pound  RQ 
proposed  today,  the  Agency  will 
repropose  the  RQ  for  2,4,6- 
tribromophenol  at  the  lower  level. 

The  other  waste,  K140.  is  a  waste 
stream  with  only  one  hazardous 
constituent — 2,4,6-tribromophenol. 
Therefore,  in  accordance  with  the  RQ 
adjustment  methodology  described 
above,  an  adjusted  RQ  of  100  pounds  is 
being  proposed  today  for  K140.  Because 
the  RQ  for  K140  is  based  on  the  RQ  for 
2,4.6-tribromophenol,  any  reproposal  of 
the  2.4.6-tribromophenol  RQ  required 
by  further  evaluation  will  be 
accompanied  by  a  corresponding 
reproposal  of  the  RQ  for  K140. 

VIII.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulator}'  Flexibility 
Act  (5  U.S.C.  601-612),  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  (RFA)  that 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations  and  small  governmental 
jurisdictions).  No  RFA  is  required, 
however,  if  the  head  of  the  Agency 
certifies  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Since  EPA  has  determined  the 
hazardous  wastes  proposed  for  listing 
here  are  not  generated  by  small  entities 
(as  defined  by  the  Regulatory  Flexibility 
Act),  and  the  Agency  believes  that  small 
entities  will  not  generate  them  in 
significant  quantities,  this  regulation, 
therefore,  does  not  require  a  RFA. 
Accordingly.  I  hereby  certify  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 
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IX.  Compliance  and  bnplcoieBtation 

A.  Seciton  3010  Notification 

Generally,  when  new  hazardous 
wastes  are  listed,  all  persons  who 
>^enera««,  transport,  treat,  store,  or 
dispose  the  newly  listed  wastes(s)  are 
required  to  notify  either  EPA,  or  a  State 
authorized  by  EPA  to  operate  the 
hazardous  waste  prpgram,  of  their 
activities  pursuant  to  Section  3010  of 
RCRA.  However,  under  the  Solid  Waste 
Disposal  Amendments  of  1980  (Pub.  L. 
96-482),  EPA  was  given  the  option  of 
waiving  the  notification  requirement  for 
persons  who  handle  wastes  that  are 
covered  by  today's  proposed  listing  and 
already  have  notified  EPA  that  they 
manage  other  hazardous  wastes  and 
have  received  an  EPA  identification 
number.  This  waiver  is  being  proposed 
because  of  the  likelihood  that  persons 
managing  today's  proposed  wastes 
ilreqdy  are  managing  one  or  more 
lazardous  wastes  that  generally  are 
j.ssociated  with  the  generation  of 
proposed  EPA  Hazardous  Waste  Nos. 
K140  and  U408  and,  therefore,  have 
previously  notified  EPA  and  received  an 
EPA  identification  number.  In  the  event 
that  any  person  who  generates, 
transports,  treats,  stores,  or  disposes 
these  wastes  and  has  not  previously 
notified  and  received  an  identification 
number,  that  person  must  obtain  an 
identification  number  pursuant  to  40 
CFR  262.12  before  that  person  can 
generate,  transport,  treat,  store,  or 
dispose  of  these  wastes. 

n.  Campliancp  Dates  for  Facilities 

Today's  proposed  listings  will  be 
promulgated  pursuant  to  HSWA.  HSWA 
requirements  are  applicable  in 
Jiuthorized  States  at  the  same  time  as  in 
unauthorized  States.  Therefore.  EPA 
will  regulate  the  wastes  being  proposed 
today  until  States  are  authoriaed  to 
regulate  these  wastes.  Once  the.se 
regulations  are  promulgated  in  a  final 
rule  by  EPA,  the  Agency  will  apply 
iht'se  Federal  regulations  to  these  wastes 
and  to  their  management  in  both 
authorized  and  unauthorized  Stales. 

NeVvly-regulated  facilities  {i.e.. 
facilities  at  which  the  only  hazardous 
wastes  that  are  managed  are  today's 
proposed  wastes  in  units  subject  to 
permit  requirements  w  hen  these  listings 
are  finalized)  must  qualify  for  interim 
status  within  six  months  of  publication 
of  the  rule  in  order  to  continue 
mimaging  these  wastes  in  such  units.  To 
retain  interim  status,  a  newly-regulated 
Innd  disposal  facility  must  submit  a  part 
H  permit  application  within  eighteen 
months  after  publication  of  the  rule  and 
(»rtify  that  the  facility  is  in  compliance 
with  all  applicable  ground-water 


monitoring  and  finanda!  responsibilrty 
requirements  (see  RCR.A  Section 
300.')(e)(3)). 

Interim  status  facilities  that  manage 
today's  proposed  wastes  after  these 
listings  are  promulgatetl.  must  file  an 
amended  Part  A  permit  application 
within  six  months  of  publication  of  the 
final  rule  if  they  are  to  continue 
managing  these  wastes  in  units  that 
require  a  permit.  The  iacilities  must  file 
the  necessary  amendments  by  the 
effective  date  of  the  rule,  or  they  will 
not  i>etaiii  interim  status  -with  respect  to 
today's  proposed  wastes. 

Currently  permitted  facilities  that 
manage  today's  proposed  wastes  after 
their  listings  are  finalized  by  EPA  must 
request  permit  modifications  if  they  are 
to  continue  management  of  these  wastes 
in  units  that  require  a  permit.  Since  EPA 
initially  will  be  responsible  for 
processing  these  permit  modifications, 
the  new  Federal  procedures  for  permit 
modifications  will  be  followed  (see  53 
FR  37934,  September  28, 1988).  These 
new  procedures  contain  a  specific 
provision  for  newly  listed  or  identified 
wastes  (see  40  CFR  270.42(g)).  This 
provision  generally  requires  that  a 
permitted  facility  that  is  "in  existence" 
for  the  newly  listed  or  identified  waste 
on  the  effective  date  of  the  waste  listing 
must  submit  a  Class  1  modification  by 
that  date.  Essentially,  this  modification 
notifies  the  Agency  and  the  public  that 
the  facility  is  handling  the  waste  and 
identifies  the  units  involved.  By 
submitting  this  notice,  the  facility 
temporarily  is  allowed  to  continue 
management  of  the  newly-listed  wastes 
until  the  Ageixry  can  make  a  final 
change  to  the  permit.  Next,  within  180 
days  of  the  effective  date  the  permittee 
must  submit  a  more  detailed  permit 
modification  request  {i.e..  a  Class  2  or  3 
modification).  This  information  will  be 
used  by  the  Agency  to  develop  a  final 
pennit  change.  For  more  information  on 
permit  modifications  see  the  September 
28,  1988  preamble  discussion 
referenced  above. 

List  of  Subjects 

40  CFH  Part  261 

Envi.Tanmental  proteaion.  Hazardous 
wastes.  Recyding.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  wa.ste,  Ijidian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  r<Kjordkeeping 


requirements.  Water  pollution  cwitrol. 
Water  supply. 

40  CFTt  Part  302 

Air  pollution  control.  Chemicals, 
Emergency  Planning  and  Community 
Right-To-Know  Act.  Extremely 
hazardous  substances.  Hazardous 
chemicals.  Hazardous  materials. 
Hazardous  materials  transportation. 
Hazardous  substances.  Hazardous 
wastes.  Intergovernmental  relations. 
Natural  resources.  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements.  Superfund.  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply. 

Dated:  April  29.  1994. 
Carol  M.  Browner. 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

Part  261— lOEMTIFICATION  AMO 
LISTING  OF  HAZARDOUS  WAST£ 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a),  6921. 
6922.  and  6938. 

2.  In  §261.32  the  table  is  amended  by 
adding  in  numerical  order  the  wa.ste 
stream  entr>-  ■■K140'  under  the 
subgroup  heading  "Organic  chemicals:" 
to  read  as  follows: 


sources. 

•         * 

Hazwdaus  wastes  from 

•         •         • 

spvcmc 

Industry 
and  EPA 

hazard- 
ous 
waste  No. 

Hazardous  waste 

Hazard 
code 

• 

K140  ...„. 

• 

•               •              • 

M^'asie  solids  and  fitief 
cartridges  from  ttie 
prodoctwn  o«  2.4,6- 
tribromoptienol. 

•                             •                             • 

• 

(J) 

• 

3.  In  §  261.33(f)  the  table  isaxaended 
by  adding  in  numerical  order  the  entr> 
■■U40H"  to  read  as  follows: 

§  261 .33    Discarded  commercial  chemical 
products,  ott-speclflcallon  species, 
container  residues,  and  spill  residues 
ttjereot. 


(0*  *  * 
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Hazardous 
waste  No. 


Chemical 

abstracts 

No. 


Substance 


U408  118-79-6    2.4,6- 

Tribromophenol. 


4.  Appendix  VII  to  part  261  is 
amended  by  adding  the  following  waste 


stream  in  alphanumeric  order  to  read  as 
follows: 

Appendix  VII.— Basis  for  Listing 
Hazardous  Waste 


EPA  hazardous 
waste  No. 


Hazardous  constituents 
for  which  listed 


Appendix  VII.— Basis  for  Listing 
Hazardous  Waste— Continued 


EPA  hazardous 
waste  No. 


Hazardous  constituents 
for  which  listed 


K140 2,4,6-TribronrK)phenol. 

Appendix  VIII  to  Part  261.— Hazardous  Constituents 


5.  Appendix  VIII  to  part  261  is 
amended  by  adding  the  following 
hazardous  constituent  in  alphabetical 
order: 


Common  name 


Chemical  abstracts  name 


Chemical 

abstracts 

No. 


Hazardous 
waste  No. 


2.4,6-Tribromophenol  Tribromophenol.  2,4,6 


118-79-6    U408 


PART  271— REQUIREMENTS  FOR  AUTHORIZATION  OF  STATE  HAZARDOUS  WASTE  PROGRAMS 

6.  The  authority  citation  for  part  271  continues  to  read  as  follows: 
Authority:  42  U.S.C.  6905.  6912(a),  and  6926. 

7.  Section  271. Ifj)  is  amended  by  adding  the  following  entry  to  table  1  in  chronological  order  by  date  of  publication 
to  read  as  follows. 


§271.1    Purpose  and  scope. 


(J)* 


Table  1 .— Reguutions  Ij^^plementing  the  Hazardous  and  Solid  Waste  Amendments  of  1984 


Effective  date 


Title  of  regulation 


Federal  Register  reference 


Effective  date 


[Insert  date  of  publication  of  final     Listing  of  Organobromine  Produc-     [Insert    Federal    Register  .ref-     [Insert  date  1 80  days  after  date  of 
rule  in  Federal  Register].  tion  Wastes.  erence  to  final  rule].  publication  of  final  rule  in  the 

Federal  Register.] 


PART  302— DESIGNATION,  REPORTABLE  QUANTITIES,  AND  NOTIFICATION 

6.  The  authority  citation  for  part  302  continues  to  read  as  follows: 
Authority:  42  U.S.C.  9602.  9603.  and  9604;  33  U.S.C.  1321  and  1361. 

7.  Section   302.4   is  proposed  to  be  amended  by  adding  entries  for  "KHO"   and   "U408"  to  table  302.4  to  read 
as  follows.  The  appropriate  footnotes  to  Table  302.4  are  republished  without  change. 

§  302.4    Designation  of  hazardous  substances. 


Table  302.4.— List  of  Hazardous  Substances  and  Reportable  Quantities 

[Note:  All  comments/notes  are  located  at  the  end  of  this  table] 


Hazardous  substance 


CASRN 


Regulatory 
synonyms 


Statutory 


Final  RQ 


RQ 


Codet     ^as?e"j5o.     Category       Pounds  (Kg) 


K140    Waste  solids  and  filter  cartridges  from  the 
production  of  2,  4,  6-tribromophenol. 


r 


4     K140 


100  (45.4) 
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Table  302.4.— list  of  Hazardous  Substances  and  Reportable  Quantities— Continued 

(Note:  All  comments/notes  are  located  al  the  end  of  this  table) 


Hazardous  substance 


CASRN 


Regulatory 
synonyrns 


Statutory 


Final  RQ 


RO 


^°^^'      ^aSeHo.      Category       Pounds  (Kg) 


U408    2,  4,  6,-Tribromophenol 


118796 


r 


4     U403 


B 


t— Indicates  the_ statutory  source  as  defined  by  1.  2,  3,  and  4  below. 

4— indicates  that  the  statutory  source  for  designation  ol  this  hazardous  substance  under  CERCLA  .s  RCRA  section  300i 

r— Indicates  that  the  l-pound  RQ  is  a  CERCLA  statutory  RO.  b^uuon  ouui. 

«  ,_The  Agency  nnay  adjust  the  statutory  RQ  for  th.s  hazardous  substance  in  a  future  njlemakmg;  until  tr-,en  the  statutory  RQ  applies 


100  i45.4) 


a.  Appendix  A  to  §  302.4  is  amended       Appendix  A  to  §302.4.— SEQUENTIAL 


by  adding  an  entry  in  numerical  order 
to  itoad  as  fellows: 

Appendix  A  to  §302.4.— Sequential 
CAS  Registry  Number  List  of 
CERCLA  Hazardous  Substances 


CAS  Registry  Number  List  of 
CERCLA  Hazardous  Sub- 
stances—Continued 


CASRN 


Hazardous  substance 


CASRN 


Hazardous  sutjstance 


118?  36  2,4  6-Tnbromophenol. 
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Part  IV 


Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 


Public  and  Indian  Housing  Youth  Sports 
Program;  Funding  Availability;  Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-94-3749;  FR-3660-N-01) 

Public  and  Indian  Housing  Youth 
Sports  Program;  Funding  Availability 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Notice  of  Funding  Availability 
(N'OFA). 

SUMMARY:  This  NOFA  announces  HUD's 
FY  1994  funding  ofS13,125,000  for  the 
Youth  Sports  Program  (YSP)  to  b»!  used 
for  sports,  cultural,  educational, 
recreational,  or  other  activities  designed 
to  appeal  to  youth  as  alternatives  to  the 
drug  environment  in  public  or  Indian 
housing  developments.  In  the  body  of 
this  document  is  information 
concerning  the  purpose  of  the  NOFA, 
applicant  eligibility,  available  amounts, 
selection  criteria,  and  application 
processing,  including  how  to  apply  and 
how  selections  will  be  made 

DATES:  Application  is  due  by  June  20, 
i<194.  at  4:.30  pm  local  time,  at  the  local 
HUD  field  office  or.  in  the  case  of  IHAs. 
in  the  local  HUD  Office  of  Native 
American  Programs,  with  jurisdiction 
over  the  PHA  or  IHA. 

FOR  FURTHER  INFORMATION  ON  THE  PUBLIC 
AND  INDIAN  HOUSING  YOUTH  SPORTS 
PROGRAM,  PUBLIC  HOUSING,  CONTACT: 
Robin  Prichard,  Drug-Free 
Neighborhoods  Division.  Office  of 
Resident  Initiatives.  Public  and  Indian 
Housing.  Department  of  Housing  and 
I  Than  Development,  451  Seventh  Street, 
S\V..  Washington.  DC  20410.  telephone 
(202)  708-1197  or  70H-3502.  A 
telecommunications  device  (171D)  for 
spee*:h  and  hearing  impaired 
individuals  is  available  at  (202)  708- 
OHfiO.  (These  are  not  toll-free  telephone 
numbers.) 

FOR  FURTHER  INFORMATION  ON  THE  PUBLIC 
AND  INDIAN  HOUSING  YOUTH  SPORTS 
PROGRAM  FOR  NATIVE  AMERICAN 
PROGRAMS  CONTACT:  Dominic  Nessi. 
Diredor.  Office  of  Native  American 
Programs.  Public  and  Indian  Housing. 
Department  of  Housing  and  Ui-ban 
Development,  room  4140,  4.S1  Seventh 
Street  S\V..  Washington,  DC  20410, 
telephone  (202)  708-1015.  A 
telecommunications  device  (1T)D)  for 
speech  and  hearing  impaired 
individuals  is  available  at  (202)  708- 
OB.'iO.  (These  are  not  toll-free  telephone 
numbers.) 


SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  and  have  been  assigned 
OMB  control  number  2577-0140. 

I.  Purpose  and  Substantive  Description 

(a)  Authority 

This  program  is  authorized  by  section 
520  of  the  National  Affordable  Housing 
Act  (N.'MM)  (approved  November  28. 
1990.  Pub.  L.  101-625).  as  amended  by 
section  126  of  the  Housing  and 
Conmiunitv  Development  Act  of  1992 
(HCDA  1992)  (Pub.  L.  102-550. 
approved  October  28.  1992). 

(b)  Allorotion  Amounts 

Section  126(a)  of  HCDA  (1992) 
provides  that  five  percent  of  any  amount 
made  available  in  any  fiscal  year  for  the 
Drug  Elimination  Program  shall  be 
available  for  Youth  Sports  Program 
grants.  The  Departments  of  Veterans 
Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act  1993, 
(approved  October  28.  1993,  Pub.  L. 
103-124).  (94  App.  Act)  appropriated 
$2G5  million  for  the  Drug  Elimination 
Program  in  FY  1994.  This  appropriation 
results  in  $13,250,000  as  the  amount  set 
aside  for  the  Youth  Sports  Program.  Of 
this  amount.  $125,000  is  being  used  to 
hind  the  FY  1993  application  of  the 
Greenville  Housing  Authority,  which 
was  not  funded  in  FY  1993  because  of 
a  computational  e.Tor.  leaving 
$13,125,000  as  the  available  amount 
under  this  NOFA.  Program  funds  are  to 
be  used  for  sports,  cultural,  educational, 
recreational,  or  other  activities  designed 
to  appeal  to  youth  as  alternatives  to  the 
drug  environment  in  public  or  Indian 
housing  developments. 

Bet:ause  of  the  limited  amount  of 
funding  appropriated  for  this  program, 
and  to  ensure  that  the  program  is 
implemented  on  a  broad,  nationwide 
basis,  each  applicant  may  submit  only 
one  application.  The  maximum  annual 
Youth  Sports  grant  amount  per 
applicant  is  $125,000.  As  more  fully 
explained  below,  applicants  must 
supplement  grant  funds  with  an  amount 
of  funds  from  non-Federal  sourc:es  equal 
to  or  greater  than  50  percent  of  the 
amount  provided  by  the  grant. 

(r)  Eligibility 

(1)  Eligible  Applicants 

Funding  for  this  program  in  FY  1994 
is  limited  to  PH.^s  and  IHA.s.  Although 


section  520  of  NAHA  lists  seven 
categories  of  entities  qualified  to  receive 
grants  (States;  units  of  general  local 
government;  local  park  and  recreation 
districts  and  agencies;  public  housing 
agencies  (PHAs);  nonprofit 
organizations  providing  youth  sports 
services  programs;  Indian  tribes;  and 
Indian  housing  authorities  (lH.\s)).  and 
HCDA  1992  section  126(b)  added 
institutions  of  higher  learning  that  have 
never  participated  in  a  Youth  Sports 
program  as  eligible  appli(  ants,  the  94 
App.  Act  limited  the  fiuuiing  for  the 
Drug  Elimination  Program  to  PHAs  and 
IHAs  only.  Since  the  funding  of  the 
Youth  Sports  Program  is  dependent  on 
the  appropriation  for  the  Drug 
Elimination  Program,  the  limitations 
that  apply  to  Drug  Elimination  affect 
Youth  Sports  as  well.  Therefore,  lor  FY 
1994  only  PHAs  and  IHAs  are  eligible 
applicants  for  Youth  Sports  Program 
Funding. 

In  designing  an  activity  for  funding. 
PHA  and  IHA  applicants  shall  consult 
with  RMCs/RCs  where  they  exist,  and 
with  other  entities  that  would  be 
eligible  for  funding  under  this  program, 
as  listed  above,  with  at  least  two  years 
of  experience  in  designing  or  operating 
sports,  cultural.  ret;reational. 
educational  or  other  activities  fur  youth. 
Eligible  local  entities  that  are  affiliates 
of  national  organizations  may  rely  on  . 
the  experience  of  the  national 
organization  for  this  purpose.  These 
consultations  will  provide  applit;ants 
with  valuable  resident  input  and  will 
involve  entities  with  experience  in 
designing  and  implementing  the  eligible 
types  of  activities  under  this  program 
with  PHA  and  IHA  applicants  that  may 
not  have  this  type  of  experience.  The.se 
experienced  entities  may  establish  a 
sub-contracting  relationship,  in 
accordance  with  24  CFR  part  85.  with 
the  PHA/IHA  if  deemed  appropriate  by 
the  grantee  to  further  their  public/ 
private  partnership.  This  consultation 
process  will  also  provide  entities  that 
are  not  PHAs  or  IHAs  with  a  greater 
appreciation  and  understanding  of  the 
operations  and  problems  of  public  and 
Indian  housing  developments.  The  end 
result  will  be  more  effective  program 
activities  that  make  more  efficient  use  of 
program  funds.  This  result  is  expected 
because  it  draws  upon  and  combines  the 
expertise  of  PHA  and  IHA  applicants 
with  respect  to  the  operations  and 
problems  of  public  and  Indian  housing 
developments,  and  the  experti.se  of 
other  entities  with  respe<;t  to  designing 
and  implementing  youth  activities. 

(2)  Eligible  Activities 

Youth  Sports  Program  funds  may  be 
used  to  assist  in  canyii'.g  out  sports. 
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cultural,  recreational,  educational  or 
other  activities  for  youth  in  any  of  the 
following  manners: 

(i)  Acquisition,  construction,  or 
rehabilitation  of  community  centers, 
parks,  or  playgrounds  is  an  eligible 
activity  under  the  Youth  Sports 
Program. 

(A)  Acquisition,  construction  or 
rehabilitation  costs  shall  not  be 
approved  unless  the  applicant 
demonstrates  the  need  for  the  type  of 
facilities  to  be  assisted  by  the  grant 
(section  m.(a)(3)  of  this  NOFA). 

(B)  Facilities  that  receive  Youth 
Sports  funding  must  be  used  primarily 
for  youth  from  the  public  or  Indian 
housing  developments  in  which  the 
funded  facility  is  operated  (section 
in.{a)(2)(ii)  and  ni.(a)(tO)(iii)  of  this 
NOFA). 

(C)  Facilities  (community  centers, 
parks„  or  playgrounds)  acquired, 
constrtjcted,  or  rehabilitated  under  this 
program  must  be  on  or  adjacent  to  the 
premises  of  the  public  housing 
development  identified  in  the 
application  for  assistance  under  this 
program.  In  the  case  of  Indian  Housing 
Authorities,  the  applicant  must  specify 
how  youth  from  UiA  developments  will 
have  access  to  the  facility,  since  IHAs 
often ^over  large  areas  (section  Ill.{a)(9) 
ofthisiNOFA). 

(D)  Facilities  receiving  Youth  Sports 
fuiidiiig  must  comply  with  anv 
appjiqafcle  local  or  tribal  building 
requir^ents  for  recreational  facilities 
(.sectiria  III.(a)(2Kiii)  of  this  NOFA). 

(E)  Facilities  receiving  Youth  Sports 
fundir  g  must  be  used  for  Youth  Sports 
ac  tivities  commensurate  with  the  extent 
of  the  Youth  Sports  funding  For 
fixamt  le,  if  a  facility's  operation  is 
funded  60  percent  by  a  Youth  Sports 
grant,  ihen  it  must  be  used  at  least  60 
perrer  t  for  Youth  Sports  activities. 

(F)  1 1  accordance  with  the 
rftquin'ments  of  24  CFR  8.21,  facilities 
should  be  designed  and  constructed  to 
be  readily  accessible  fo  and  usable  by 
individuals  with  handicaps.  Alterations 
to  existing  facilities  shall,  to  the 
niaxinr  lam  extent  feasii^le,  make  them 
made  i  eadily  accessible  to  and  usable  by 
individuals  with  handicaps. 

(G)  Iti  accordance  with  the 
requirements  of  24  CFR  8.20,  no 
qualifiajtl  applicant  wiuh  handicaps 
shall.  1,'tcau.se  a  recipient  s  facilities  are 
inaccessible  to  or  unusable  by 
individuals  with  handicaps,  be  denied 
the  bentfit  of,  be  excluded  from 
partici  Jation  in.  or  otherwise  be 
subjec  ed  to  discrimination  in  the 
progra  it. 

(ii)  F  ^designing  or  modifying  public 
spaces  ^n  public  or  Indian  hou.sing 
develoflments  to  provide  increa-^ed 


utilization  of  the  areas  by  Youth  Sports 
activities  is  an  eligible  activity  under 
this  program. 

(Aj  The  construction  of  sports 
facilities  on  public  or  Indian  housing 
property  to  implement  Youth  Sports 
activities  is  permitted  under  this 
program.  These  facilities  may  include, 
but  not  be  limited  to,  baseball 
diamonds,  basketball  courts,  football 
fields,  tutoring  centers,  swimming 
pools,  soccer  fields,  public  or  Indian 
housing  community  centers,  and  tennis 
courts. 

(iii)  Provision  of  public  services, 
including  salaries  and  expenses  for  staff 
of  youth  sports  programs,  cultural 
activities,  transportation  costs, 
educational  programs. relating  to  drug 
abuse,  and  sports  and  recreation 
equipment  are  eligible  activities  under 
this  program. 

(A)  Educational  programs  for  youth 
relating  to  illegal  drug  use  are  permitted 
under  this  section.  The  program  must  be 
formally  organized  and  provide  the 
knowledge  and  skills  youth  need  to 
make  informed  decisions  on  the 
potential  and  immediate  dangers  of  drug 
abuse  and  involvement  with  illegal 
drugs.  Grantees  may  contract  with  drug 
education  professionals  to  provide  the 
appropriate  training  or  workshops. 
These  educational  programs  may  be  part 
of  organized  sports  activities  or  other 
eligible  youth  activities. 

(B)  Activities  providing  an  economic/ 
educational  orientation  for  Youth  Sports 
Program  participants  are  eligible  for 
funding  as  public  ser\-ices.  These 
activities  must  provide,  for  public  or 
Indian  housing  youth,  the  opportunities 
for  interaction  with,  or  referral  to, 
higher  educational  or  vocational 
institutions,  and  develop  the  skills  of 
program  participants  to  pu.'sue 
educational,  vocational,  and  economic 
goals.  These  ac:tivities  may  also  provide 
public  cr  Indian  housing  youth  the 
opportunity  to  interact  with  private 
sector  businesses  in  their  community 
with  the  purpose  of  promoting  the 
development  of  educational,  vocational, 
and  economic  goals  in  public  or  Indian 
housing  youth. 

(C)  The  cost  of  the  initial  purchase  of 
sports  and  recreation  equipment  to  be 
used  by  program  participants  is 
permitted  under  this  program. 

(D)  Cultural  and  recreational 
activities,  such  as  ethjiic  heritage 
classes,  and  art,  dance,  drama  and 
music  appreciation  and  instruction 
programs  are  eligible  Youth  Sports 
Program  activities. 

(E)  Youth  leadership  skills  training  for 
program  pa.rtici pants  is  permitted  under 
this  program.  These  activities  must 
pronde  opportunities  designed  to 


involve  public  and  Indian  housing 
youth  in  peer  leadership  roles  in  the 
implementation  of  program  activities, 
for  example,  as  team  or  activity 
captains,  counselors  to  younger  program 
participants,  assistant  coaches,  and 
equipment  or  supplies  managers. 
Grantees  may  contract  with  youth 
trainers  to  provide  services  which  may 
include  training  in  peer  pressure 
reversal,  resistance  or  refusal  skills,  goal 
planning,  parenting  skills,  and  other 
relevant  topics. 

(F)  Transportation  costs  directly 
related  to  Youth  Sports  activities  (for 
example,  leasing  a  vehicle  to  transport 
a  Youth  Sports  team  to  a  game)  are 
eligible  program  expenses. 

(G)  The  purchase  of  vehicles  under 
this  program  is  prohibited. 

(Hj  Liability  insurance  costs  directly 
related  to  Youth  Sports  activities  a.-e 
eligible  program  expenses. 

(3)  Threshold  Requirements  for  Fimding 

Every  activity  proposed  for  funding 
under  the  Youth  Sports  Program  must 
satisfy  each  of  the  following 
requirements  or  it  will  not  be 
considered  for  funding: 

(i)  The  activity  must  be  operated  as, 
in  conjunction  with,  or  in  furtherance 
of,  an  organized  program  or  plan 
designed  to  eliminate  drugs  and  drug- 
related  problems  in  the  public  or  Indian 
housing  development  or  developments 
for  which  the  activity  is  proposed.  (See, 
section  lll.(a)(7),  below,  of  this  NOFA.)' 

(ii)  The  activity  for  which  funding  is 
sought  must  be  conducted  with  respect 
to  public  or  Indian  housing  sites  that 
HUD  detennines  have  a  substantial 
problem  regarding  the  use  or  sale  of 
illegal  drugs. 

(A)  The  determination  requi.-ed  in 
paragraph  (ii)  will  be  made  on  the  basis 
of  information  submitted  in  the 
applicant's  plan  as  described  below  in 
"Checklist  of  Application  Submission 
Requirements,"  section  III.(a)i7). 

(iii)  The  activities  or  facilities  funded 
by  Youth  Sports  grants  must  serve 
prim.'irily  youth  from  the  public  or 
Indian  housing  developments  for  which 
the  activities  or  facilities  are  operated. 
(See.  .section  III.(a)(10),  below.) 

(i\ )  Applicants  must  provide  a 
woikplan  detailing  a  timeline  for  the 
implementation  of  activities  and  a 
budget  fur  the  activity  or  activities  for 
which  funding  is  sought,  as  requin-d  by 
.sections  III. (a)  (4)  and  (.S),  below. 

(v)  Applicants  must  be  able  to 
supplement  the  amount  provided  bv  a 
grant  under  the  Youth  Sports  Program 
with  an  amount  of  funds  from  non- 
Federal  sources  equal  to  or  greater  than 
50  percent  of  the  amount  providp<l  bv 
the  grant.  (See  section  III.(a)(2)(ii), 
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below.)  Funds  from  non-Federal  sources 
are  funds  the  applicant  receives  for  the 
Youth  Sports  activities  identified  in  its 
application  from  the  following: 

(A)  States: 

(B)  Units  of  general  local  government 
or  agencies  of  such  governments; 

(C)  Indian  tribes; 

(D)  Private  contributions; 

(E)  Any  salary  paid  to  staff  to  carry 
out  the  Youth  Sports  activities  of  the 
applicant,  computed  as  follows: 

(1)  Only  that  portion  of  staff  salaries 
representing  time  that  will  be  spent  on 
new  and  additional  duties  directly 
involved  with  Youth  Sports  activities 
may  qualify  as  funds  from  non-Federal 
sources; 

(2)  Staff  salaries  that  are  paid  with 
Youth  Sports  funds  do  not  qualify  as 
funds  from  non-Federal  sources  for  the 
purpose  of  this  program; 

(F)  The  value  of  the  time  and  services 
contributed  by  volunteers  to  carry  out 
the  program  of  the  grant  recipient  to  be 
determined  as  follows: 

(1)  Except  as  set  out  in  paragraph  (2), 
below,  the  value  of  time  and  services 
contributed  by  volunteers  is  to  be 
computed  on  the  basis  of  five  dollars 
per  hour; 

(2)  Where  the  volunteer  is  a 
professional  or  a  person  with  special 
training  performing  a  service  directly 
related  to  the  profession  or  special 
training,  the  value  of  the  service  is  to  be 
computed  on  the  basis  of  the  usual  and 
customary  hourly  rate  paid  for  the 
service  in  the  community  where  the 
Youth  Sports  activity  is  located; 

(G)  The  value  of  any  donated  material, 
equipment,  or  building,  computed  on 
the  basis  of  the  fair  market  value  of  the 
donated  item(s)  at  the  time  of  the 
donation; 

(1)  The  applicant  must  document  the 
fair  market  value  of  donated  items  by 
referencing  bills  of  sale,  advertised 
prices,  or  appraisals,  not  more  than  one 
year  old  and  taken  from  the  community 
where  the  item  or  the  Youth  Sports 
activity  is  located  (whichever  is  more 
appropriate),  of  identical  or  comparable 
items; 

(H)  The  value  of  any  lease  on  a 
building,  or  part  of  a  building, 
computed  on  the  basis  of  the  fair  market 
value  of  a  lease  for  similar  property 
similarly  situated. 

(1)  The  applicant  must  document  the 
fair  market  value  of  a  lease  by 
referencing  an  existing,  or  no  more  than 
one  year  old,  lease  from  the  building 
involved;  or  evidence,  such  as 
advertisements  or  appraisals,  of  the 
value  of  leases  for  comparable 
buildings. 

(vi)  Grant  funds  provided  under  this 
program  and  any  State,  tribal,  or  local 


funds  used  to  supplement  grant  funds 
under  this  program  may  not  be  used  to 
replace  other  public  funds  previously 
used,  or  designated  for  use,  for  the 
purpose  of  this  program.  (See,  section 
III.(a)(2)(vi). 

(d)  Selection  Criteria 

Each  application  for  a  grant  award 
that  is  submitted  in  a  timely  manner  to 
the  local  HUD  field  office  or,  in  the  case 
of  IHAs,  to  the  appropriate  HUD  Office 
of  Native  American  Programs,  and  that 
otherwise  meets  the  requirements  of  this 
NOFA,  will  be  evaluated.  An 
application  must  receive  a  minimum 
score  of  75  points  out  of  the  maximum 
of  120  points  that  may  be  awarded 
under  this  competition  to  be  eligible  for 
funding.  Grants  will  be  awarded  to  the 
three  highest-ranked,  eligible  PHA 
applications  within  each  of  the 
following  10  groupings  of  Area  and 
State  Offices: 

New  Engldfid,  New  York.  New  Jersey.  Mid- 
Atlantic,  Southeast,  Midwest,  Great  Plains. 
Rocky  Mountain.  Southwest.  Northwest/ 
Alaska.  Pacific/Hawaii. 

In  addition,  grants  will  be  awarded  to 
the  three  highest-ranked,  eligible  IHA 
applications  on  a  nation-wide  basis, 
subject  to  the  following  condition:  Of 
the  total  grants  awarded  to  IHAs,  the 
Director  of  ONAP  retains  the  authority 
to  insure  that  each  Field  Office  of  Native 
American  programs  receives  a  minimum 
of  one  eligible  grant.  This  means  that 
before  an  award  is  made  to  an  IHA  from 
the  jurisdiction  of  a  Field  ONAP  in 
which  an  IHA  has  already  received  an 
award,  that  award  may  be  made  to  the 
next  highest  scoring  IHA  from  the 
jurisdiction  of  a  Field  ONAP  in  which 
no  IHA  has  yet  received  an  award. 

All  of  the  remaining  eligible 
applications,  both  PHAs  and  IHAs.  will 
then  be  placed  in  overall  nation-wide 
ranking  order,  with  the  remaining  funds 
granted  in  order  of  rank,  except  as 
discussed  above  for  IHAs.  until  all 
funds  are  awarded.  The  following 
criteria  will  be  used  to  evaluate  eligible 
applications: 

(1)  The  extent  to  which  the  Youth 
Sports  activities  to  be  assisted  with  the 
grant  address  the  particular  needs  of  the 
area  to  be  served  by  the  activities  and 
employs  methods,  approaches,  or  ideas 
in  the  design  or  implementation  of  the 
activities  particularly  suited  to  fulfilling 
the  needs  (whether  such  methods  are 
conventional  or  unique  and  innovative). 
(Maximum  points:  25).  In  assessing  this 
criterion.  HUD  will  consider  th« 
following  factors: 

(i)  The  appropriateness  of  the 
applicant's  methods,  approaches,  or 
ideas  in  addressing  the  particular  needs 


of  the  area  to  be  ser\ed  by  the  program, 
as  reflected  in  the  description  of  the 
services  to  be  provided  by  the 
applicant's  proposed  Youth  Sports 
Program  (section  III. (a)(3)  of  this  NOFA); 
(10  points) 

(ii)  The  resources  committed  to  each 
activity  and  ser\'ice  (section  III. (a)(5)  of 
this  NOFA)  proposed  for  funding  in  the 
application;  (5  points) 

(iii)  An  estimate  of  the  number  of 
youth  from  public  or  Indian  housing 
developments  that  will  be  involved  in 
the  applicant's  proposed  activities,  in 
accordance  with  section  III. (a)(8)  of  this 
NOFA.  (5  points) 

(iv)  The  applicant's  explanation  of  the 
procedures  that  will  be  followed  to 
ensure  that  the  Youth  Sport.s  activities 
will  serve  primarily  youth  from  the 
public  or  Indian  housing  development 
in  which  the  program  to  be  assisted  by 
a  grant  is  operated,  as  required  by 
section  III.(a)(10)(iii).  (5  points) 

(2)  The  technical  merit  of  the 
application  of  the  qualified  applicant. 
(Maximum  points:  10).  In  assessing  this 
criterion  HUD  will  consider  the 
following  factor: 

(i)  The  quality  and  thoroughness  of 
the  statement  required  in  the 
application  (section  III. (a)(6)  of  this 
NOFA)  regarding  the  extent  to  which 
the  applicant's  proposed  Youth  Sports 
activities  meet  the  selection  criteria  for 
this  program.  (10  points) 

(3)  The  qualifications,  capabilities, 
and  experience  of  the  personnel  and 
staff  of  the  sports  program  who  are 
critical  to  achieving  the  objectives  of  the 
program  as  described  in  the  application. 
(Maximum  points:  15).  In  assessing  this 
criterion  HUD  will  consider  the 
following  factors: 

(i)  The  position  descriptions,  or  if  the 
identity  of  persons  who  will  fill 
positions  is  known,  the  resumes,  of  staff 
critical  to  achieving  the  objectives  of  the 
applicant's  program,  required  under 
section  III.(a)(10)(ii)  of  this  NOFA;  (10 
points) 

(ii)  The  nature  of  the  duties 
volunteers  will  perform,  required  under 
section  in.(a)(10)(ii)  of  this  NOFA.  (5 
points) 

(4)  The  capabilities,  related 
experience,  facilities,  and  techniques  of 
the  applicant  for  canying  uui  its  youth 
sports  program  and  achieving  the 
objectives  of  its  program  as  described  in 
the  application,  and  the  potential  of  the 
applicant  for  continuing  the  youth 
sports  program.  (Maximum  points:  30) 
In  assessing  this  criterion  HUD  will 
con.sider  the  following  factors: 

(i)  The  related  experience  of  the 
applicant,  as  evidenced  by  its  staff,  and 
of  the  entity  consulted  by  the  applicant 
in  preparing  its  application,  in 


conducting  the  type  of  activities,  in 
public  or  Indian  housing,  for  which 
funding  is  requested  (section 
III.(a3(10)(i)  and  (ii)  of  this  NOFA);  (10 
points) 

(ii)  The  appropriateness,  in  terms  of 
need.  size,  location,  and  suitability,  of 
the  facilities  to  be  used  for  youth 
activities  (section  in.(a)(9)  of  this 
NOFA):  (5  points) 

(iii)  The  applicant's  workplan  and 
implementation  schedule  for  the  Youth 
Sports  activities  for  which  funding  is 
sought  (section  m4a)(4)  of  this  NOFA); 
(10  points) 

(iv)  The  extent  of  the  resources 
committed  to  continue  the  operation  of 
Youth  Sports  activities  and  facilities 
beyond  the  grant  term  included  in  the 
applicant's  description  of  plans  to 
continue  the  Youth  Sports  activities  in 
the  future,  as  required  in  section 
III.(a)(12)  of  this  NOFA.  (5  points) 

(5)  The  severity  of  the  drug  problem 
at  the  local  public  or  Indian  housing  site 
for  the  youth  sports  program  and  the 
extent  of  any  planned  or  actual  efforts 
to  rid  the  site  of  the  problem. 
(Maximum  points:  10)  In  assessing  this 
criterion  HUD  will  consider  the 
following  factors: 

(i)  The  extent  of  the  drug-related 
problems  at  the  housing  developments 
to  be  assisted,  as  established  in  the 
applicant's  plan  required  by  section 
III.(a)t7)  of  this  NOFA;  (5  points) 

(ii)  The  extent  of  any  planned  or 
actual  efforts  to  rid  the  bousing 
developments  to  be  assisted  of  their 
dnig-related  problem,  as  described  in 
the  applicant's  plan  required  by  section 
III.(a)(7)  of  this  NOFA.  (5  ooints) 

(6)  The  extent  to  which  local  sports 
organizations  or  sports  figures  are 
involved.  (Maximum  points:  5  points)  In 
assessing  this  criterion,  HUD  will 
consider  the  following  factor: 

(i)  The  documentation  provided  in  the 
application  of  the  level  of  on-site  or 
other  participation  by  local  sports, 
cultural,  recreational,  educational,  or 
other  community  organizations  or 
figures  that  is  focused  on  the  specific 
youth  activities  for  which  the 
application  is  prepared  (section 
III.(a)(ll)  of  this  NOFA).  (5  points) 

(7)  The  extent  of  the  coordination  of 
proposed  activities  with  local  resident 
management  groups  or  resident 
associations  (where  such  groups  exist) 
and  coordination  of  proposed  activities 
with  ongoing  programs  of  the  applicant 
that  further  the  purposes  of  the  Youth 
Sporti  program.  (Maximum  points;  15) 
In  assessing  this  criterion.  HUD  will 
consider  the  following  factors; 

(i)  The  apphcanfs  description  of  its 
consultations  with  resident  management 
groups  or  resident  associations,  where 
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they  exist,  and  residents,  as  required  by 
section  III.(a)(7)  of  this  NOFA;  (10 
points) 

(ii)  The  extent  to  which  the  applicant 
demonstrates  the  relationship  of  the 
Youth  Sports  activities  with  other 
existing  anti-drug  activities,  if  any.  in 
the  housing  developments  to  be  assisted 
as  reflected  in  the  applicant's  plan 
required  by  section  III.(a)(7)  of  this 
NOFA.  (5  points) 

(8)  The  extent  of  rwin-Federal 
contributions  that  exceed  the  fifty 
percent  amount  of  such  funds  required. 
(Maximum  points;  5)  In  assessing  this 
criterion,  HUD  will  consider  the 
following  factor 

(i)  The  applicant's  budget  describing 
the  share  of  the  costs  of  the  applicant's 
Youth  Sports  Program  provided  by  a 
grant  under  this  program  and  the  share 
of  the  costs  provided  from  fund*  from 
non-federal  sources  and  other  resources, 
such  as  the  number  of  volunteers  snd 
volunteer  hoiu^  committed,  submitted 
in  accordance  with  section  III.(a)(5)  of 
this  NOFA.  (5  points) 

(9)  The  extent  to  which  the  applicant 
demonstrates  local  government  or  tribal 
support  for  the  program.  (Maximum 
points:  5)  In  assessing  this  criterion, 
HUD  will  consider  the  following  factor: 

(i)  The  applicant's  description  of  local 
or  tribal  government  su|>port  as 
evidenced  by  contributions  from  these 
entities  listed  under  section  Ill.(a)(5)  of 
this  NOFA.  (5  points) 

(e)  Environmental  Beview 

Before  making  an  award  of  grant 
funds  under  this  part.  HUD  will  perform 
an  environmental  review  to  the  extent 
required  under  the  provisions  of  NEPA, 
applicable  related  authorities  at  24  CFR 
50.4.  and  HUD's  implementing 
regulations  at  24  CFR  part  50. 

II.  Application  Process 

(a)  An  application  package  may  be 
obtained  from  the  local  HUD  Geld  office 
or  by  calling  HUD's  Drug  Information 
and  Strategy  Clearinghouse  at  1-800- 
578-3472.  The  application  package 
contains  information  on  all  exhibits  and 
certifications  required  under  this  NOFA. 

(b)  The  deadline  for  the  submission  of 
grant  applications  under  this  NOFA  is 
June  20, 1994.  In  order  to  be  eligible,  the 
original  and  two  copies  of  the 
application  must  be  physically  received 
by  4:30  p.m.,  local  time,  on  the  deadline 
date  at  the  local  HUD  field  office  or.  in 
the  ca.se  of  IHAs,  in  the  local  HUD 
Office  of  Indian  Programs,  with 
jurisdiction  over  the  PHA  or  IHA, 
Attention:  Pubhc  Housing  Division 
Director,  or  Office  of  Indian  Programs 
Director.  A  list  of  these  offices  is 
included  as  Appendix  1  to  this  NOFA. 


This  application  deadline  is  firm  as  to 
date  and  hour.  In  the  interest  of  fairness 
to  all  competing  applicants,  the 
Department  will  treat  as  ineligible  for 
consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by  any 
unanticipated  or  delivery-related 
problems.  A  Fax  is  not  acceptable. 

III.  Checklist  of  Application 
Submission  Requirements 

(a)  Each  application  for  a  grant  urider 
this  program  must  include  the 
following: 

(1)  Standard  Grant  Application  Forms 
SF-424  and  SF-424A  with  narrative 
showing  breakdown  by  program  and 
cost,  to  include  all  equipment 

(2)  The  following  certifications, 
executed  by  the  CEO  of  the  apphcant 

(i)  A  certification  that  the  applicant 
will  supplement  the  amount  provided 
by  a  grant  under  this  program  with  an 
amount  of  funds  fran  non-federal 
sources  eoual  to  or  greater  than  50 
percent  of  the  amoui^  provided  by  the 
grant; 

(ii)  A  certification  that  the  activities  or 
facilities  funded  by  the  Youth  Sports 
grant  will  serve  primarily  youth  from 
the  public  or  Indian  housing 
developments  in  which  the  activities  or 
facilities  are  operated; 

(iii)  A  certification  that  facilities 
receiving  Youth  Sports  funding  comply 
with  any  applicable  local  or  tribal 
building  requirements  for  recreational 
facilities; 

(iv)  A  certificati<Mi  that  the  applicant 
will  maintain  a  drug-free  workplace  in 
accordance  with  the  requirements  of  the 
Dnig-Free  Workplace  Act  of  1988.  24 
CFR  fniii  24.  subpart  F  (Applicants  may 
submit  a  copy  of  their  most  recent  drug- 
free  workplace  certification,  which  must 
be  dated  within  the  jjast  year.); 

(v)  A  certification  and  disclosure  in 
accordance  with  the  requirements  of 
section  319  of  the  Department  of  the 
Interior  Appropriations  Act  (Pub.  L. 
101-121.  approved  October  23, 1989).  as 
implemented  in  24  CFR  part  87  (This 
statute  generally  prohibits  recipients 
and  subrecifHents  of  Federal  contracts, 
grants,  cooperative  agreements  and 
loans  from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branch*^  of  the  Federal  Government  in 
connection  with  a  specific,  contract, 
grant,  or  loan.); 

(vi)  A  certification  that  grant  funds 
provided  under  this  program  and  any 
State,  tribal,  or  local  funds  used  to 
supplement  grant  funds  under  this 
program  will  not  be  used  to  replace 
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other  public  funds  previously  used,  or 
designated  for  use,  for  the  purpose  of 
this  program. 

(vii)  A  certification  that  the  applicant 
has  assessed  its  potential  liability 
arising  out  of  Youth  Sports  activities, 
has  considered  any  limitations  on 
liability  under  State,  local  or  tribal  law, 
and  that,  upon  being  notified  of  a  Youth 
Sports  grant  award,  the  applicant  will 
obtain  adequate  insurance  coverage  to 
protect  itself  against  any  potential 
liability  arising  out  of  the  eligible 
activities  under  this  program. 

(viii)  Civil  Rights.  A  certification  from 
the  applicant  that: 

(A)  It  will  comply  with  title  VI  of  the 
Civil  Rights  Act  of  1964  (42  U.S.C. 
2000(d))  and  with  HUD  regulations  at  24 
CFR  part  1,  which  state  that  no  person 
in  the  United  States  shall,  on  the  ground 
of  race,  color  or  national  origin,  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  otherwise 
subjected  to  discrimination  under  any 
program  or  activity  for  which  the 
applicant  receives  financial  assistance; 
and  will  immediately  take  any  measures 
necessary  to  effectuate  this  agreement. 
With  reference  to  the  real  property  and 
structures  which  are  provided  or 
improved  with  the  aid  of  federal 
financial  assistance  extended  to  the 
applicant,  this  assurance  shall  obligate 
the  applicant,  or  in  the  case  of  any 
transfer,  the  transferee,  for  the  period 
during  which  the  real  property  and 
structures  are  used  for  a  purpose  for 
which  the  federal  financial  assistance  is 
extended  or  for  another  purpose 
involving  the  provision  of  similar 
ser\'ices  or  benefits; 

(B)  It  will  comply  with  the  Fair 
Housing  Act  (42  U.S.C.  3601-3620)  and 
with  implementing  regulations  at  24 
CFR  part  100,  which  prohibit 
discrimination  in  housing  on  the  basis 
of  race,  color,  religion,  sex,  handicap, 
familial  status  or  national  origin,  and 
will  administer  its  programs  and 
activities  relating  to  housing  in  a 
manner  affirmatively  to  further  fair 
housing: 

(C)  It  will  comply  with  Executive 
order  11063  on  Equal  Opportunity  in 
Hou.iing  and  with  implementing 
regulations  at  24  CFR  part  107,  which 
prohibit  discrimination  because  of  race, 
color,  creed,  sex  or  national  origin  in 
housing  and  related  facilities  provided 
with  federal  financial  assistance; 

(D)  It  will  comply  with  Executive 
order  11246  and  its  implementing 
regulations  at  42  CFR  chapter  60-1. 
which  state  that  no  person  shall  be 
discriminated  against  on  the  basis  of 
race,  color,  religion,  sex  or  national 
origin  in  any  phase  of  employment 
during  the  performance  of  federal 


contracts,  and  that  affected  persons 
shall  take  affirmative  action  to  ensure 
equal  employment  opportunity.  The 
applicant  will  incorporate,  or  cause  to 
be  incorporated,  into  any  contract  for 
construction  work  as  defined  in  24  CFR 
130.5,  the  equal  opportunity  clause 
required  by  §  130.15(b); 

IE)  It  will  comply  with  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968  (12  U.S.C.  1701a).  and  with 
implementing  regulations  at  24  CFR  part 
135,  which  require  that  to  the  greatest 
extent  feasible  opportunities  for  training 
and  employment  be  given  to  lower- 
income  residents  of  the  development 
and  contracts  for  work  in  connection 
with  the  project  be  awarded  in 
substantial  part  to  persons  residing  in 
the  area  of  the  development; 

(F)  It  will  comply  with  section  504  of 
the  Rehabilitation  Act  of  1973  (29  U.S.C. 
794)  and  with  implementing  regulations 
at  24  CFR  part  8,  which  prohibit 
discrimination  based  on  handicap  in 
federally  assisted  and  conducted 
programs  and  activities; 

(G)  It  will  comply  with  the  Age 
Discrimination  Act  of  1975  (42  U.S.C. 
6101-6107)  and  implementing 
regulations  at  24  CFR  part  146,  which 
prohibit  discrimination  against  persons 
because  of  age  in  projects  and  activities 
receiving  federal  financial  assistance; 

(H)  It  will  comply  with  Executive 
orders  11625. 12432.  and  12138,  which 
state  that  program  participants  shall 
take  affirmative  action  to  encourage 
participation  by  businesses  owned  and 
operated  by  members  of  minority  groups 
and  by  women; 

(I)  It  will  comply  with  Title  II  of  the 
Americans  with  Disabilities  Act  (42 
U.S.C.  12131)  and  with  implementing 
regulations  at  28  CFR  part  35,  which 
prohibit  discrimination  on  the  basis  of 
disability  by  public  entities. 

(3)  A  aescnption  of  the  nature  of  the 
services  to  be  provided  by  the 
applicant's  proposed  Youth  Sports 
Program,  including  an  explanation  of 
the  way  in  which  the  activities  or 
facilities  proposed  for  funding  address 
the  particular  needs  of  the  area  to  be 
served  by  the  program. 

(4)  A  workplan  with  an  18  months 
maximum  task  timeline  providing  an 
implementation  schedule  for  the  Youth 
Sports  activities. 

(5)  A  budget  describing  the  financial 
and  other  resources  committed  to  each 
activity  and  service  of  the  program.  The 
budget  must  identify  the  share  of  the 
costs  of  the  applicant's  Youth  Sports 
activities  provided  by  a  grant  under  this 
program  and  provide  a  narrative 
describing  how  the  share  of  the  costs 
provided  from  other  sources  of  funds 
(e.g.  local  or  tribal  government, 


corporations,  individuals),  including 
funds  from  non-Federal  sources,  will  be 
obtained. 

(6)  A  statement  regarding  the  extent  to 
which  the  applicant's  proposed  Youth 
Sports  activities  meet  the  selection 
criteria  in  section  I.(d),  above. 

(7)  A  plan  designed  to  eliminate  drugs 
and  drug-related  problems  on  the 
premises  of  the  housing  developments 
proposed  for  funding.  Applicants  are 
given  a  choice  to  satisfy  this 
requirement  in  one  of  two  ways.  First, 
an  applicant  may  submit  a  current-year 
plan  prepared  for  the  housing 
developments  in  accordance  with  24 
CFR  961.15  as  a  part  of  a  Drug 
Elimination  Program  grant.  In  this  case, 
the  applicant  must  indicate  how  its 
proposed  Youth  Sports  activities  will  be 
operated  as.  in  conjunction  with,  or  in 
furtherance  of  the  §961.15  plan.  The 
other  choice  is  that  an  applicant  may 
submit  an  abbreviated  plan  prepared  for 
this  NOFA  as  follows: 

(i)  The  plan  must  describe  the  drug- 
related  problems  in  the  developments 
that  are  proposed  for  funding  under  this 
program,  using: 

(A)  Objective  data,  if  available,  from 
the  local  police  precinct  or  the  PHA's  or 
IHA's  records  on  the  types,  number  and 
sources  of  drug-related  crime  in  the 
developments  proposed  for  assistance.  If 
crime  statistics  are  not  available  at  the 
development  or  precinct  level,  the 
applicant  may  use  other  reliable, 
objective  data  including  those  derived 
from  the  records  of  Resident 
Management  Corporations  (RMCs), 
Resident  Corporations  (RCs),  or  other 
resident  associations.  The  data  should 
cover  the  past  one-year  period  and,  to 
the  extent  feasible,  should  indicate 
whether  these  data  reflect  a  percentage 
increase  or  decrease  in  drug-related 
crime  over  the  past  several  years. 

(B)  Information  from  other  sources 
which  has  a  direct  bearing  on  drug- 
related  problems  in  the  developments 
proposed  for  assistance.  Examples  of 
these  data  are:  Resident/staff  surveys  on 
drug-related  issues  or  on-site  reviews  to 
determine  drug  activity;  vandalism  costs 
and  related  vacancies  attributable  to 
drug-related  crime;  information  from 
schools,  health  service  providers, 
residents  and  police. 

(ii)  The  plan  must  include  a  narrative 
discussion  of  the  applicant's  current 
activities,  if  any,  to  eliminate  drug- 
related  problems  in  the  targeted 
developments.  Any  efforts  being 
undenaKen  by  community  and 
governmental  entities,  residents  of  the 
development.  Resident  Management 
Corporations  (RMCs),  Resident 
Corporations  (RCs),  other  resident 
associations,  or  any  other  entities  lO 
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address  the  drug-related  problems  in  the 
developments  proposed  for  assistance 
must  be  described.  The  applicant  must 
also  indicate  how  its  proposed  Youth 
Sports  activities  will  be  operated  as,  in 
conjunction  with,  or  in  furtherance  of 
the' other  activities  described  in  the 
plan. 

(8)  An  estimate  of  the  number  of 
youth  involved. 

(i)  The  applicant  must  provide  the 
total  estimated  number  of  youth 
involved  for  each  proposed  activity  and 
participating  in  youth  leadership 
assignments  (for  example,  team 
managers,  assistant  managers,  team 
captains)  computed  on  an  annual  and, 
if  applicable,  a  session  or  seasonal  basis 
(for  example,  classes  or  league  sports 
may  be  organized  in  sessions  or  seasons 
that  run  for  a  certain  number  of  weeks 
or  months,  or  more  activities  may  take 
place  and  more  youth  may  be  involved 
on  weekends  than  on  weekdays). 

(ii)  The  total  estimated  number  given 
for  each  activity  must  be  further  broken 
doun  by  categories  of  age  (e.g.,  5-8 
years  old,  9-12  years  old,  etc.),  sex 
(md!e,  female,  co-ed),  and  residency  in 
public  or  Indian  housing. 

(9)  A  description  of  the  facilities  used, 
(i)  Facihties  to  be  used  for  Youth 

Sports  activities  must  he  described  in 
the  application  with  ngard  to  their 
dimensions,  location,  accessibility  to 
the  disabled,  and  the  number  of  youth 
that  can  be  accommodated  at  one  time. 

(A)  In  the  case  of  an  Indian  housing 
development,  if  a  facility  to  be  acquired, 
constnicted,  or  rehabilitated  is  not 
located  on  or  adjacent  to  the  premises 
of  the  development  to  be  assisted,  the 
application  must  specify  how  youth 
from  the  Indian  housing  development 
will  have  access  to  the  facility  (e.g., 
transportation  will  be  provided, 
transportation  service  is  readily 
available). 

(ii)  Where  applicable,  the  application 
muit  provide  a  detailed  explanation  of 
all  facility  acquisition,  construction, 
rthabilitation,  operation,  redesign  or 
modification  proposed  for  funding 
under  this  program. 

(A)  The  application  niu.st  specify  what 
percent  of  the  facility  will  be  used  for 
youth  activities  (as  opposed  to,  for 
example,  senior  citizen  or  adult 
activities).  This  percentage  may  not  be 
less  than  the  percentage  of  Youth  Sports 
funding  provided  for  the  facility. 

(iii)  The  application  must  identify  the 
entity  that  will  be  responsible  for  the 
operation  of  any  facility  funded  by  a 
Youth  Sports  grant. 

(10)  A  description  of  the  organization 
of  the  applicant's  proposed  Youth 
Sports  program,  which  must  detail: 


(i)  The  consultations  entered  into  by 
the  applicant  with  RMCs/RCs,  where 
they  exist,  and  other  entities 
experienced  in  the  design  and 
implementation  of  the  type  of  proposed 
youth  sports  activities; 

(ii)  The  position  descriptions,  or  if  the 
identity  of  persons  who  will  fill 
positions  is  known,  the  resumes,  of  the 
staff  that  will  be  responsible  for 
managing  and  operating  the  Youth 
Sports  activities  must  be  included  in  the 
application;  if  volunteers  are  involved, 
their  number,  job  descriptions,  and 
hours  per  week  of  involvement  must  be 
included; 

(iii)  The  procedures  that  will  be 
followed  to  ensure  that  the  Youth  Sports 
activities  or  facilities  will  serve 
primarily  youth  from  the  public  or 
Indian  housing  development  in  which 
the  program  to  be  assisted  by  a  grant  is 
operated  must  be  explained  in  the 
application. 

(11)  A  description  of  the  extent  of 
involvement  of  local  sports 
organizations  or  sports  figures. 

(i)  The  applicant  must  provide 
documentation  of  the  level  of  on-site  or 
other  participation  by  local  and 
nationally  affiliated  sports 
organizations,  e.vcept  as  provided  an 
section  (ii)  below,  with  at  least  two 
years  of  organizational  and  operational 
experience.  These  m.ay  include,  but  are 
not  limited  to,  strictly  sports 
organizations,  such  as,  Little  Leagues, 
Midnight  Basketball,  or  professional 
teams.  Participation  by  cultural, 
recreational,  or  educational 
organizations  is  also  permissible.  The 
participation  of  these  groups  must  be 
focused  on  the  youth  activities  for 
which  the  application  is  prepared. 

(ii)  The  applicant  may  demonstrate 
the  involvement  of  local  or  national 
sports,  cultural,  recreational  or 
educational  figures,  such  as  athletes, 
coaches,  artists,  entertainers  and 
teachers  in  place  of,  or  in  addition  to, 
the  participation  of  organizations.  The 
participation  of  these  figures  must  be 
focused  on  the  youth  activities  for 
v/hich  the  application  is  prepared. 

(12)  A  description  of  plans  and 
resources  to  continue  the  Youth  Sports 
activities  beyond  the  grant  term  under 
this  program,  including  the  commitment 
of  entities  (e.g.,  local  and  tribal 
governments,  corporations,  community 
organizations)  and  individuals  to 
continue  their  involvement  in  the 
applicant's  Youth  Sports  activities  and 
facilities. 

(13)  HUD  Form  2880. 


IV.  Corrections  to  Deficient 
Applications 

(a)  HLID  will  notify  an  applicant,  in 
writing,  of  any  curable  technical 
deficiencies  in  the  application.  The 
applicant  must  submit  corrections  in 
accordance  with  the  information 
specified  in  HUD's  letter  within  14 
calendar  days  from  the  date  of  receipt  of 
HUD's  letter  notifying  the  applicant  of 
any  such  deficiency. 

(b)  Curable  technical  deficiencies 
relate  to  items  that: 

(1)  Are  not  necessary  for  HUD  review 
under  selection  criteria/ranking  factors; 
and 

(2)  Cannot  be  submitted  after  the 
application  due  date  has  expired,  to 
improve  the  substantive  quality  of  the 
proposal.  An  example  of  a  technical 
deficiency  would  be  the  failure  of  an 
applicant  to  submit  a  certification  with 
its  proposal. 

V.  Other  Matters 

(a)  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
(FONSI)  with  respect  to  the 
environment  has  been  made  in 
accordance  with  HUD  regulations  at  24 
CFR  part  50  that  implement  section 
102(2)iC)  of  the  National  Environmental 
Policy  Act  of  1969,  42  U.S.C.  4332.  The 
FONSI  is  available  for  public  inspet:1ion 
and  copying  from  7:30  to  5:30  weekdays 
in  the  Office  of  the  Rules  Docket  Clerk, 
room  10276,  451  Seventh  Street,  SW.. 
Washington,  DC  20401.  HUD  will 
review  all  applications  and  their 
proposed  activities  in  accordance  with 
the  environmental  requirements  of  24 
CFR  part  50. 

lb)  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  provisions  of  this 
NOFA  do  not  have  "federalism 
implications"  within  the  meaning  of  the 
Order.  The  NOFA  implements  a 
program  that  provides  positive  sports, 
cultural,  recreational,  educational  or 
other  activities  designed  to  appeal  to 
youth  as  alternatives  to  the  drug 
environment  in  public  and  Indian 
housing,  and  makes  available  grants  to 
PHAs  and  IHAs  to  help  them  implemenl 
these  activities.  As  such,  the  program 
helps  PHAs  and  IHAs  to  combat  serious 
drug-related  crime  problems  in  their 
developments,  thereby  strengthening 
their  role  as  instrumentalities  of  the 
States.  Further  review  under  the  Order 
is  also  unnecessary  since  the  NOFA 
generally  tracks  the  statute  and  invoI.<-> 
little  implementing  discretion. 
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(c)  Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12606,  the  Family,  has  determined  that 
the  provisions  of  this  NOFA  have  the 
potential  for  significant  positive  impact 
on  family  formation,  maintenance  and 
general  well-being  within  the  meaning 
of  the  Order.  The  NOFA  implements  a 
program  that  provides  positive  sports, 
cultural,  recreational,  educational  or 
other  activities  designed  to  appeal  to 
youth  as  alternatives  to  the  drug 
environment  in  public  and  Indian 
housing,  and  makes  available  grants  to 
PHAs  and  IHAs  to  help  them  implement 
these  activities.  As  such,  the  program  is 
intended  to  improve  the  quality  of  life 
of  public  and  Indian  housing 
development  residents  by  reducing  the 
incidence  of  drug-related  crime  and 
should  have  a  strong  positive  effect  on 
family  formation,  maintenance  and 
general  well-being  for  PHAs  and  IHAs 
selected  for  funding.  Further  review 
under  the  Order  is  also  not  necessary 
since  the  NOFA  essentially  tracks  the 
authorizing  legislation  and  involves 
little  exercise  of  HUD  discretion. 

(d)  Section  102  HUD  Reform  Act 

Documentation  and  public  access 
requirements.  HUD  will  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  will  be  made  available  for 
public  inspection  for  a  five-year  period 
beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  will  be 
made  available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  In 
addition,  HLTD  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  quarterly  Federal  Register 
notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis.  (See  24  CFR  12.14(a)  and  12.16(b). 
and  the  notice  published  in  the  Federal 
Register  on  January  16,  1992  (57  FR 
1942).  for  further  information  on  these 
documentation  and  public  access 
requirements.) 

Disclosures.  HUD  will  make  available 
to  the  public  for  five  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  of  less  than  three  years. 
All  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 


accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15,  subpart  C,  and  the  notice 
published  in  the  Federal  Register  on 
January  16,  1992  (57  FR  1942).  for 
further  information  on  these  disclosure 
requirements.) 

(e)  Section  103  HUD  Reform  Act. 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  was  published  May 
13.  1991  (56  FR  22088)  and  became 
effective  on  June  12, 1991.  That 
regulation,  codified  as  24  CFR  part  4, 
applies  to  the  funding  competition 
announced  today.  The  requirements  of 
the  rule  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are  limited 
by  part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  under  24  CFR 
part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815.  (This  is  not  a  toll-free 
number.)  The  Office  of  Ethics  can 
provide  information  of  a  general  nature 
to  HUD  employees,  as  well.  However,  a 
HUD  employee  who  has  specific 
program  questions,  such  as  whether 
particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

IP  Section  1 12  HUD  Reform  Act. 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
contains  two  provisions  dealing  with 
efforts  to  influence  HUD's  decisions 
with  respect  to  financial  assistance.  The 
first  imposes  disclosure  requirements  on 
those  who  are  typically  involved  in 
these  efforts — those  who  pay  others  to 
influence  the  award  of  assistance  or  the 
taking  of  a  management  action  by  the 
Department  and  those  who  are  paid  to 
provide  the  influence.  The  second 
restricts  the  payment  of  fees  to  those 
who  are  paid  to  influence  the  award  of 
HUD  assistance,  if  the  fees  are  tied  to 
the  number  of  housing  units  received  or 
are  based  on  the  amount  of  assistance 


received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17. 1991  (56  FR  22912).  If 
readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule, 
particularly  the  examples  contained  in 
appendix  A  of  the  rule. 

Any  questions  regarding  the  rule 
should  be  directed  to  Director,  Office  of 
Ethics,  room  2158.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street.  SW..  Washington.  DC 
20410.  Telephone:  (202)  708-3815: 
TDD:  (202)  708-1112.  (These  are  not 
toll-free  numbers.)  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  from  the  local  HUD  office. 

Authority:  Sec.  520,  National  Affordable 
Housing  Act  (approveid  Novemt)er  28.  1990. 
Pub.  L.  101-625);  sec.  7(d).  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Diited:  May  3.  1994. 

Joseph  Shuldiaer, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

Appendix: 

Listing  of  HUD  CafegoryA  and  B  Field 
Offices,  and  other  Field  Offices  wiih 
delegated  public  housing  responsibilities, 
and  Offices  of  Native  American  Programs. 

Note:  The  below  information  was 
confirmed  by  local  Field  Offices  Ianu<ir>'  30. 
1994. 

New  England 

Jurisdictions: Connecticut,  Maine. 
Massachusetts,  New  Hampshire.  Khudc 
Isldnd.  Vermont 

Boston.  Massachusetts  Office 

HUD— Boston  Office.  Thomas  P.  O'Neill.  Jr. 
Federal  Building.  10  Causeway  Street, 
room  375.  Boston.  M.A  02222-1092.  (617) 
565-5234.  TDD  Number:  {617]  5G5-5453. 
Office  Hours:  8:30am-5  pm  local  time. 

Hartford.  Connecticut  Office — Category  A 
Office 

Office  of  the  Manager,  HUD— Hartford  Office. 
330  Main  Street.  Hartford.  Connecticut 
06106-1860.  (203)  240-4522,  TDD 
Number:  [203]  240-4665,  Office  Hours: 
8:00am-4:30pm  local  time. 

Manchester,  New  Hampshire  Office — 
Category  B  Office 

Office  of  the  Manager,  HUD — Manchester 
Office,  Norris  Cotton  Federal  Building,  275 
Chestnut  Street,  Manchester.  New 
Hampshire  03101-248T.  (603)  666-7681. 
TDD  Number:  (603)  666-7518.  Office 
Hours:  8:00am-^:30pm  local  time. 

Providence.  Rhode  Island  Office — Cati^ory  B 
Office 

Office  of  the  Manager.  HUD — Providence 
Office.  330  John  O.  Pastore  Federal 
Building.  U.S.  Post  Office— Kennedy  Plaza. 
Providence.  Rhode  Island  02903-1785. 
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(401)  52a-5351.  TDD  Number:  1401)  528- 
5364,  Office  Hours:  8;00  am-4:30  pm  local 

thtie 

.Ve*'  York,  New  Jersey 

Ji(irisdictions:  New  York,  New  Jersey 

New  York  Office 

HUD— New  York  Office,  26  Federal  Plaza. 
New  York,  New  York  10278-0068,  (212) 
264-6500.  TDD  Number:  (212)  264-0927, 
Office  Hours:  8:30  ain-5  pm  local  time. 

Buffalo,  New  York  Office— Category'  A  Office 

Office  of  the  Manager,  HUI>— Buffalo  Office, 
Lafayette  Court,  5th  floor,  465  Main  Street, 
Buffalo.  New  York  14203-1780,  (716)  846- 
5755.  TDD  Number:  Number  not  available, 
Office  Hours:  8  am-4:30  pm  local  time. 

Newark,  New  Jersey  Office— Catngorv  A 
Office 

Office  of  the  Manager,  HUD— Newark  Office, 
Military  Park  Building,  60  Park  Place, 
NW.ark,  New  Jersey  07102-5504,  (201) 
m-1662,  TDD  Number:  (201)  645-6649, 
(Mice  Hours:  8:30  am-5  piti  local  time. 

Mid-Atlantic 

Ji>f!sdictions:  Pennsylvania,  Washington 
DCJ Maryland,  Delaware,  Virginia,  West 
Virginia. 

Philadelphia,  Pennsylvania  Office 

Liberty  Square  Building.  105  South  7th 
Street,  Philadelphia,  Pennsylvania  19106- 
3392,  (215)  597-2560,  TDD  Number:  (215) 
597-5564.  Office  Hours:  8  am-4:30  pm 
local  time. 

Washington,  DC  Office—Category  A  Office 

Office  of  the  Manager,  HUD— Washington 
Office,  820  First  Street  NE.,  Washington, 
DC  20002-4502,  (202)  275-9200,  TDD 
Number:  (202)  275-0967.  Office  Hours:  8 
a^n— 1:30  pm  local  time. 

Baltlimorc.  Maryland  Office — Category  A 
Offile 

Offite  the  Manager,  HUD— Baltimore 
O|ffice,10  South  Howard  Street,  5th  Floor, 
Baltimore.  Maryland  21201-2505,  (401) 
9$2-2520,  TDD  Number:  (410)  962-0106. 
Office  Hours:  8  am-4:30  pm  local  time. 

Pittsburgh.  Pennsylvania  Office — Category  A 
Office 

Office  of  the  Manager,  HUD— Pittsbu.'gh 
Office,  Old  Post  Office  Courthouse 
Building,  700  Grant  Street,  Pittsburgh, 
Pennsylvania  15219-1939,  (412)  644-6428, 
TDD  Number:  (412)  644-5747.  Office 
Hotirs:  8  am-4:30  pm  local  time. 

Richmond.  Virginia  Office— Category  A 
Office 

Offite  of  the  Manager.  HUD— Richmond 
Office,  The  3600  Center,  3600  West  Broad 
Street.  P.O.  Box  90331,  Richmond.  Virginia 
23230-0331,  (804)  278-4507,  TDD 
Number:  (304)  278-4501.  Office  Hours:  8 
aiii— 4:30  pm  local  time. 

Charleston.  West  Virginia  Office— Category  B 

Offiie 

Offiie  of  the  Manager,  HUD— Charleston 
Office.  405  Capitol  Street,  suite  708, 
Charleston,  West  Virginia  25301-1795, 
Ob*)  347-7000.  TDD  Number:  (304)  347- 


5332.  Office  hours:  8  am-4:30  pm  local 

time. 

Southeast 

Jurisdictions:  Alabama.  Florida,  Georgia. 
Kentucky,  Mississippi,  North  Carolina. 
Puerto  Rico,  South  Carolina,  Tennessee 
Atlanta,  Georgia  Regional  Office 

HUI>— Atlanta  Office.  Richard  B.  Russell 
Federal  Building.  75  Spring  Street,  SW.. 
Atlanta.  Georgia  30303-3388.  (404)  331- 
5136,  TDD  Number:  (404)  730-2654,  Office 
Hours:  8  am-4:30  pm  local  time. 

Birmingham,  Alabama  Office— Category  A 
Office 

Office  of  the  Manager,  HUD— Birmingham 
Office,  600  Beacon  Parkway  West,  suite 
300,  Birmingham,  Alabama  3520»-3144. 
(205)  290-7617.  TDD  Number:  (205)  290- 
7624.  Office  Hours:  7:45am-4:30  pm  local 
time. 

Louisville.  Kentucky  Office— Category  A 
Office 

Office  of  the  Manager,  HUD— Louisville 
Office,  601  West  Broadway.  P.O.  Box  1044. 
Louisville,  Kentucky  40201-1044,  (502) 
582-5251,  TDD° Number:  Numb.jr  not 
available. 

Jackson,  Mississippi  Office — Category  A 
Office 

Office  of  the  Manager,  HUD— Jackson  Office. 
Doctor  A.H.  McCoy  Federal  Building,  100 
West  Capitol  Street,  room  910,  Jackson. 
Mississippi  39269-1096.  (601)  965-4773. 
TDD  Number:  (901)  601-4171.  Office 
Hours:  8  am-4:45  pm  local  time. 

Greensboro,  North  Carolina  Ofilce — Category 
A  Office  " 

Office  of  the  Manager,  HUD— Greensboro 
Office,  2306  West  Meadowview  Road, 
Greensboro,  North  Carolina  27407,  (919) 
547^000,  TDD  Wumber:  919-547-4055, 
0//jce  Hours:  8  ara-4:45  pm  local  time. 

Puerto  Rico  Office— Category  A  Office 

Office  of  the  Manager,  HUD— Caribbean 
Office,  New  San  Office  Building,  1 59 
Carlos  East  Chardon  Avenue,  San  Juan, 
Puerto  Rico  00918-1804.  (809)  766-6121. 
TDD  Number:  Number  not  available,  0//jce 
Hours:  8  am-4;30  pm  local  time. 

Columbia,  South  Carolina  Office— Category  A 
Office 

Office  of  the  M.in.iger,  HUD— Columbia 
Office,  Strom  Thurmond  Federal  Building, 
1835  Assembly  Street.  Columbia,  South 
Carolina  29201-2480,  (803)  765-5592.  TDD 
Number:  Number  not  available.  Office 
Hours:  8  am-4:45  pm  local  time. 

Knoxville.  Tennessee  Office — Category  A 
Office 

Office  of  the  Manager,  HUD— Knoxville 
Office,  John  J.  Duncan  Federal  Building. 
710  Locust  Street.  SW.,  Knoxville. 
Tennessee  37902-2526,  (615)  549-4384, 
TDD  Number:  (615)  545^379.  0//jce 
Hours:  7:30  am-4:15  pmlocal  time. 

Nashville,  Tennessee  Office — Category  B 
Office 

Office  of  the  Manager,  HUD— Nashville 
Office.  251  Cumberland  Bend  Drive,  suite 


200,  Nashville,  Tennessee  37228-1803. 
(615)  736-5213.  TDD  Number:  (615)  736- 
2886.  Office  Hours:  7:45  am-4:15  pm  local 
time. 

Jacksonville.  Florida  Office — Category  A 
Office 

Office  of  the  Manager,  HUD— Jacksonville 
Office.  301  West  Bay  Street,  suite  2200. 
Jacksonville.  Florida  32202-5121.  (904) 
232-2626.  TDD  Number:  (904)  232-1241. 
Office  Hours:  7:45  am-4:30  pm  local  time. 

Midwest 

Jurisdictions:  Illinois.  Indiana,  Michigarj. 
Minnesota.  Ohio.  Wisconsin. 

Chicago,  Illinois  Office 

Ralph  H.  Metcalfe  Federal  Building,  HUD— 
Chicago  Office.  77  West  Jackson  Boulevard. 
Chicago,  IL  60604,  (312)  353-5680,  TTD 
Number:  (312)  353-7143.  Office  Hours: 
8.15  am— 4:45  pm  local  time. 

Chicago,  Illinois — Office  of  Native  American 
Programs 

HUD — Chicago  Office  of  Native  American 
Programs,  77  West  Jackson  Boulevard. 
Chicago,  IL  60604,  (312)  886-4532,  TDO 
Number:  (312)  353-7143.  Office  Hours: 
8:15  am-4:45  pm  local  time. 

Detroit,  Michigan  Office— Category  A  Office 
Office  of  the  Manager,  HUD— Detroit  Office. 
Patrick  V.  McNamara  Federal  Buildir.g,  477 
Michigan  Avenue,  Detroit,  Michigan 
48226-2592,  (313)  22&-7900,TDD  Number 
Number  not  available.  Office  Hours:  8  am- 
4:30  pm  local  time. 

Indianapolis,  Indiana  Office — Category  A 
Office 

Office  of  the  Manager,  HUD— Indianapolis 
Office,  151  North  Delaware  Street. 
Indianapolis,  Indiana  46204-2526,  (317) 
226-6303,  TDD  Number:  Number  not 
available.  Office  Hours:  8  am-1  45  pm 
local  time 

Grand  Rapids,  Michigan  Office— Cotegorv  B 
Office  ■ 

Office  of  the  Manager.  HUI>— Grand  Rapids 
Office,  2922  Fuller  Avenue.  NE..  Grand    ^ 
Rapids,  Michigan  49505-3499,  (616)  456- 
2100,  TDD  Number:  Nu.-nber  not  availeble. 
Office  Hours:  8  am-4:45  pra  local  time. 

Minneapolis— St.  Paul,  Minnesota  Office- 
Category  A  Office 

Office  of  the  Manager,  HUI>— .Minneapolis- 
St.  Paul  Office,  220  2nd  Street  South. 
Bridge  Place  Building,  Minneapolis. 
Minnesota  55401-2195,  (612)  370-3000. 
TTD  Number:  (612)  370-3186.  Office 
Hours:  8  am-4:30  pm  local  time. 

Cincinnati,  Ohio  Office— Category  B  Office 

Office  of  the  Manager.  HUD— Cincinnati 
Office,  Federal  Office  Building,  room  9O02 
550  Main  St..  Cincinnati,  Ohio  45202- 
3253,  (513)  684-2884.  TDD  Numter:  (513) 
684-6180,  Office  Hours:  8  am-4:45  pra 
local  time. 

Cleveland,  Ohio  Office — Category  B  Office 

Office  of  the  Manager,  HUD— Qeveland 
Office.  Renaissance  Building.  1375  Euciki 
Avenue,  Fifth  floor,  Cleveland,  Ohio 
44 115-1 81 5,  (216)  522-4065.  TTD 
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.\ limber:  Number  not  available.  Office 
Hours:  8  am-4;40  pm  local  time. 

Qjlumbus.  Ohio  Office — Category  A  Office 

Office  of  the  Manager, 

HUD— Columbus  Office. 

200  North  High  Street, 

Columbus.  Ohio  43215-2499. 

(614)469-5737, 

TDD  Siimber  Number  not  available, 

Office  Hours:  8:30  am-4:45  pm  local  time. 

Milwaukee,  Wisconsin  Office — Category  A 
Office 

Office  of  the  Manager, 

HID— Milwaukee  Office. 

Henrv  S.  Reuss  Federal  Flaza. 

310  West  Wisconsin  Avenue, 

suite  1380. 

.Milwaukee,  Wisconsin  53203-2289, 

(414)291-3214, 

TDD  Number:  .Number  not  available. 

Office  Hours:  8  am— 4:30  pm  local  ti.me. 

Soiif/jwesf 

Jurisdictions:  Arkansas,  Louisiana.  New 
Mexico.  Oklahoma,  Texas. 

Fort  Worth,  Texas  Office 

HL!D— Fort  Worth  Office, 

IbOO  Thrc-ckniorton, 

P.O.  Box  2905, 

r«rt  Worth,  Texas  76113-2905, 

(817)885-5401. 

TOD  Number:  (817)  885-5447. 

Office  Hours:  8  a.Ti^;30  pm  local  time. 

Houston.  Texas  Office — Category  B  Office 

CJfficp  of  the  Manager. 

HUD— Houston  Office, 

Norfolk  Tower, 

2211  Norfolk, 

suite  200, 

Houston,  Texas  77098-4096, 

(713)653-3274, 

TDD  Number:  Number  not  available. 

Office  Hours:  7:45  am-4:30  pm  local  time. 

San  Antonio.  Texas  Office — Category  A 
Office 

Office  of  the-Manager, 

HUD— San  Antonio  Office. 

Washington  Square. 

800  Dolorosa  Street. 

San  Antonio,  Texas  78207-4563, 

(512)229-6800, 

TDD  Number:  (512)  229-6885, 

Office  Hours:  8  am-4:30  pm  local  time. 

Little  Rock.  Arkansas — Category  A  Office 

Office  of  the  Manager, 

HUD— Little  Rock  Office. 

TCBY  Tower, 

425  West  Capitol  Avenue. 

Little  Rock.  Arkansas  72201-3483, 

(.501)  324-5931. 

TDD  Number:  (501)  324-5931 , 

Office  Hours:  8  am-4:30  pm  local  time. 

New  Orleans,  Louisiana  Office — Category  .^ 
Office 

Office  of  the  Manager, 

HUD— New  Orleans  Office, 

Fisk  Federal  Building, 

suite  3100. 

1661  Canal  Street. 

New  Orleans.  Louisiana  70112-2887, 

(504)589-7200, 

TOD  Number:  Number  not  available. 


Office  Hours:  8  am— 4:30  pm  local  time. 

Oklahoma  City.  Oklahoma  Office — Category 
A  Office 

Office  of  the  Manager. 

HUD— Oklahoma  City  Office, 

Alfred  P.  Murrah  Federal  Building, 

200  NW.  5th  Street. 

Oklahoma  Citv.  Oklahoma  73102-3202. 

(405)231-4181. 

TDD  Number:  (405)  231-4891. 

Office  Hours:  8  am-4:30  pm  local  time. 

Oklahoma  City,  Oklahoma — Office  of  Native 
American  Programs 

HUD— Oklahoma  City  Office  of  Native 

American  Programs, 
Alfred.  P  Murrah  Federal  Building, 
2fX)  NW.  5th  Street, 
Oklahoma  City,  OK  73102-3201. 
(405)  231-4102, 
TDD  Number:  (405)  231-4891, 
Office  Hours:  8  am-4:30  pm  local  time. 

Albuquerque,  New  Mexico  Office — Category 
C  Office 

Office  of  the  Manager, 

HUD— Albuquerque  Office. 

625  Truman  Street  N^., 

.Albuquerque,  NM  87110-6472, 

(505)  262-6463, 

TDD  Number:  (505)  262-6463, 

Office  Hours:  7:45  am— 4:30  pm  local  time. 

Great  Plains 

Juri.sdictions:  Iowa,  Kansas.  Missouri. 
Nebraska. 

Kansas  City,  Kansas  Office 

Kansas  City  Office. 

Gateway  Tower  11. 

400  State  Avenue. 

Kansas  City.  Kan.sas  66101-2406, 

(913)  551-5462. 

TDD  Number:  (913)  551-6972. 

Office  Hours:  8  am— 4:30  pm  local  time. 

Omaha.  Nebraska  Office — Categtjry  A  Office 

Office  of  the  Manager. 

HUD— Omaha  Office. 

10909  Mill  Valley  Road. 

Omaha.  Nebraska  68154-3955. 

(402)  492-3100. 

TDD  Number:  (402)  492-3183, 

Office  Hours:  8  am-4:30  pm  local  time. 

St.  Louis.  Missouri  Office — Category  A  Office 

Office  of  the  Manager, 

HUD— St.  Louis  Office.  f'^  ' 

1222  Spruce  Street.  ; 

St.  Louis,  Missouri  63103-2836. 

(314)  539-6583. 

TDD  Number:  (314)  539-6331, 

Office  Hours:  8  am-4:30  pm  local  time. 

Des  Moines,  Iowa  Office — Catt^gory  B  Office 

Office  of  the  Manager, 

HI;D— Des  Moines  Office, 

Federal  Building, 

210  Walnut  Street. 

room  239. 

Des  Moines.  Iowa  50309-2155, 

(515)  284-4512, 

TDD  Number:  (515)  284^728, 

Office  Hours:  8  am— 4:30  pm  local  time. 

Focky  Mountain 

Jurisdictions:  Colorado,  Montana,  North 
Dakota,  South  Dakota,  Utah,  Wyoming. 


Denver.  Colorado  Office 

HUD— Denver  Office. 

First  Interstate  Tower  North. 

633  17th  Street. 

Denver.  CO  80202-3607. 

(303)  672-5467. 

TDD  Number:  (303)  672-5248. 

Office  Hours:  8  am-4:30  pm  local  time. 

Denver.  Colorado— Office  of  Native  American 
Programs 

HUD — Denver  Office  of  Native  .American 

Programs. 
First  Interstate  Tower  North. 
633  17th  Street. 
Denver.  CO  80202-3607. 
(303)  672-5248. 
TDD  Number:  (303)  672-5248. 
Office  Hours:  8  am-4:30  pm  local  time. 

Pacific/Hawaii 

Jurisdictions;  Arizona,  California,  Hawaii, 
Nevada. 

San  Francisco,  California  Office 

HUD — San  Francisco  Office. 

Phillip  Burton  Federal  Building  and  U.S. 

Courthouse, 
450  Golden  Gate  Avenue. 
P.O.  Box  36003. 

San  Francisco,  California  94102-3448, 
(415)  556-4752. 
TDD  Number:  (415)  556-8357. 
Office  Hours:  8:15  am— 4:45  pm  local  time. 

Honolulu.  Hawaii  Office — Category  h  Office 

Office  of  the  Manager. 

HU[>— Honolulu  Office. 

7  Waterfront  Plaza. 

500  Ala  Moana  Boulevard. 

room  500. 

Honolulu.  Hawaii  96813-4918. 

(808)  541-1323. 

TDD  Number:  (808)  541-1356. 

Office  Hours:  8  am-4  pm  local  time. 

Los  Angeles.  California  Office — Catugory  A 
Office 

Office  of  the  Manager. 

HUD — Los  Angeles  Office, 

1615  West  OI>-mpic  Boulevard, 

Los  Angeles.  California  90015-3801, 

(213)251-7122, 

TDD  Number:  (213)  251-7038, 

Office  Hours:  8  am-4:30  pm  local  time. 

Sacramento.  California  Office — Category  B 
Office 

Office  of  the  Manager. 

HUD — Sacramento  Office, 

777  12th  Avenue, 

suite  200. 

P.O.  Box  1978. 

Sacramento.  California  96814-1997. 

(916)  551-1351. 

TDD  Number  (916)  561-1367, 

Office  Hours:  8  am-4:30  pm  local  time. 

Phoenix.  Arizona  Office — Category  B  Office 

Office  of  the  Manager, 

HUD— Phoenix  Office. 

Two  Arizona  Center. 

suite  1600. 

400  North  5th  Street. 

Phoenix.  Arizona  85004-2361. 

(602)  261-4434. 

TDD  Number:  (602)  379-4461. 

Office  Hours:  8  am-4:30  pm  local  time. 
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^hoenix,  Arizona — Office  of  Native  American 
Yognims 

HUD — Phoenix  Office  of  Native  American 

I'rograms, 
Two  Arizona  Center, 
suite  1650. 

Phoenix.  Arizona  85004-2361. 
(602)379-m56. 
TDD  Number  (602)  37&^461. 
Office  Hours:  8:15  am-4:45  pm  local  time. 

Northwest/Alaska 

Jurisdictions:  Alaska.  Idaho.  Oregon. 
Washington. 

Seattle.  Washington  Office 

4L'D— Seattle  Regional  Office. 
Jeattle  Federal  Office  Building. 
t09  First  Avenue. 


suite  200. 

Seattle.  \\'.\  98104-1000, 

(206)220-5101, 

TDD  Number  (206)  220-5185, 

Office  Hours:  8  am-4:30  pm  local  lime. 

Seattle,  Washington — Office  of  Native 
American  Programs 

mJD— Seattle  Office  of  Native  American 

Programs, 
Seattle  Federal  Office  Building. 
909  First  Avenue, 
suite  200, 

Seattle.  WA  98104-1000. 
(206)  220-5270. 
TDD  Number:  (206)  220-51 85, 
Office  Hours:  8  am-4:30  pm  local  time. 
Pcjrtland.  Oregon  Office— Category  A  Office 
Office  of  t)ie  Manager, 


HUI>-Portland  Office. 

520  SW.  6th  Avenue, 

Portland,  Oregon  97203-1596. 

(503)326-2561. 

TDD  Number  (503)  326-3656. 

Office  Hours:  8  am-4:30  pm  local  time. 

Anchorage.  Alaska  Offic;e— Cati-gory  A  Office 

Office  of  the  Manager, 

HUD— Anchorage  Office. 

University  Plaza  Building, 

949  East  36th  Avenue, 

suite  401, 

Anchorage,  Alaska  99508-4399, 

(907)271-1170, 

TDD  Number:  (907)  271-4328. 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  630 
RIN  3206-AE95 

Absence  and  Leave;  Sick  Leave 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule. 

summary:  The  Office  of  Personnel 
Management  (0PM)  proposes  to  amend 
its  regulations  on  the  use  and  recredit  of 
sick  leave  for  Federal  employees.  The 
proposed  regulations  would  expand  the 
use  of  sick  leave  by  permitting 
employees  to  use  up  to  a  total  of  5 
workdays  of  sick  leave  each  leave  year 
(or,  in  the  case  of  a  part-time  employee 
or  an  employee  with  an  uncommon  tour 
of  duty,  the  average  number  of  hours  of 
work  in  the  employee's  scheduled  tour 
of  duty  each  week)  to  provide  care  for 
a  child,  spouse,  or  parent  as  a  result  of 
sickness,  injury,  pregnancy,  or 
childbirth;  make  arrangements 
necessitated  by  the  death  of  a  child, 
spouse,  or  parent;  or  attend  the  funeral 
of  a  child,  spouse,  or  parent.  In 
addition  .the  proposed  regulations 
would  remove  the  3-year  break-in- 
service  limitation  on  the  recredit  of  sick 
leave. 

DATES:  Comments  must  be  submitted  on 
or  before  July  11,  199-1. 
ADDRESSES:  Comments  may  be  sent  or 
delivered  to  Donald  J.  Winstead,  Acting 
Assistant  Director  for  Compensation 
Policy,  Persormcl  Systems  and 
Oversight  Group,  U.S.  Office  of 
Personnel  Management,  room  6H31. 
1900  E  Street  NW.,  Washington,  DC 
20-515. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  I.  Winstead,  (202)  606-2880. 
SUPPLEMENTARY  INFORMATION:  0PM 
proposes  to  amend  5  CFR  630.401  to 
provide  that  agencies  must  grant  a 
limited  amount  of  sick  leave  to 
employees  who  provide  care  for  a  child, 
spouse,  or  parent  as  a  result  of  sickness, 
injury,  pregnancy,  or  childbirth;  to  make 
arrangements  necessitated  by  the  death 
of  a  child,  spouse,  or  parent;  or  to  attend 
the  funeral  of  a  child,  spouse,  or  parent. 
The  proposed  regulations  would  limit 
the  use  of  sick  leave  for  these  purposes 
to  a  total  of  5  wo!-kdays  in  a  leave  year 
(or,  in  the  case  of  a  part-time  employee 
or  an  employee  with  an  uncommon  tour 
of  duty,  the  average  number  of  hours  of 
work  in  the  employee's  scheduled  tour 
of  duty  each  week). 

In  addition.  OPNS  proposes  to  amend 
5  CFR  630.502  and  504  to  remove  the 
3-vear  break-in-service  limitation  on  the 


recredit  of  sick  leave  and  permit 
employees  who  separate  from  Federal 
service  to  have  their  unused  and 
accrued  sick  leave  recredited  in  full  to 
their  sick  leave  accounts  upon  return  to 
Federal  service.  Under  the  proposed 
regulations,  sick  leave  would  be 
recredited  to  the  employee  regardless  of 
the  duration  of  the  break  in  Federal 
service. 

These  proposed  changes  in  the 
Federal  leave  system  were 
recommended  in  the  Report  of  the 
National  Performance  Review  on 
September  7,  1993,  and  are  part  of 
OPM's  continuing  effort  to  develop 
human  resource  policies  that  are 
sensitive  to  the  needs  of  employees  and 
thereby  enhance  the  Federal 
Government's  ability  to  recruit  and 
retain  a  well-qualified  workforce.  The 
purpose  of  the  proposed  changes  in  the 
circumstances  under  which  employees 
may  use  sick  leave  is  to  recognize  the 
needs  of  Federal  employees  who 
struggle  to  maintain  an  often  precarious 
balance  between  work  and  family  and  to 
assist  the  Federal  Government  in 
recruiting  and  retaining  the  employees 
it  needs  to  accomplish  its  mission.  We 
have  also  proposed  additional  changes 
in  §  630.401  to  clarify  our  intent  with 
regard  to  situations  involving  exposure 
to  a  severe  contagious  communicable 
disease.  We  describe  a  severe 
communicable  disease  as  one  that 
requires  isolation  for  a  specified  period, 
as  prescribed  by  the  health  authorities 
having  jurisdiction  or  as  determined  by 
a  health  care  provider. 

Because  of  the  similarity  of  purpose, 
OPM  proposes  to  use  the  same 
definitions  of  "child,"  "spouse,"  and 
"parent"  as  those  used  for  "son  or 
daughter,"  "spouse,"  and  ".parent "  in 
the  interim  regulations  implementing 
the  Family  and  Medical  Lea\  e  Act  of 
1993.  (See  5  CFR  630.1202.) 

The  change  in  rules  on  the  recredit  of 
sick  leave  would  ensure  that,  in  the 
future,  employees  who  have 
conscientiously  maintained  a 
substantial  sick  leave  balance  could 
leave  Federal  employment  for  any 
purpose  (including  the  need  to  care  for 
a  child,  spouse,  or  parent)  without  the 
risk  of  forfeiting  all  accrued  sick  leave 
upon  returning  to  Federal  employment 
thereafter.  We  believe  this  change 
would  help  to  foster  the  conscientious 
use  of  sick  leave  by  all  employees. 

Finally,  the  proposed  regulations  also 
include  conforming  changes  in 
§630.402  (Application  for  sick  leave), 
§630.403  (Supporting  evidence),  and 
§630.405  (Use  of  sick  lea\e  during 
annual  leave). 


E.O.  ]2Hb6.  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
occordance  with  E.O.  12866. 

Regulatory  Flexibility  Act 

1  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantia-l  number  of  small  entities 
because  they  would  affect  only  Federal 
employees  and  agencies. 

LisI  of  Subjects  in  5  CFR  Part  630 

Government  employees. 

I'.S.  Offiuf  of  Personnel  Managrmon:. 
lames  B.  King. 

D)re<:tor. 

Accordingly,  OPM  proposes  to  amend 
part  630  of  title  5  of  the  Code  of  Federnl 
Regulations  as  follows: 

PART  630-ABSENCE  AND  LEAVE 

1.  The  authority  citation  for  part  630 
continues  to  read  as  follows; 

Authority:  5  l'..S.C  6311;  section  630.303 
rilso  issued  under  5  U  S  C.  6133(a);  section 
630.501  and  subpart  F  also  issued  undT  E  () 
11228;  subpart  G  iilso  issued  under  5  V  SC 
6305;  subpart  H  issued  under  5  I'.S  C  6326, 
vubpart  I  also  issued  under  5  L'  S.C  6332  a:>d 
l*ublic  Law  100-566;  subpart )  aiso  issued 
under  5  I!  S  C.  6:^62  and  Public  Lew  100- 
566;  subpart  K  a!so  issued  upcier  Puhhc  Law; 
>02-25 

Subpart  B — Definitions  and  General 
Provisions  for  Annual  and  Sick  Leave 

2.  In  §630.201.  paragraphs  (blE3i,  {4}. 
(5),  (6).  and  (7)  are  redesignated  as 
{b){4),  (."S),  (7).  (8),  and  (11),  respectrvcly, 
and  new  paragraphs  (b)(3).  (6),  (9).  and 
(10)  are  added  to  read  as  follows: 

§630.201     Definitions. 

*  «  •  •  • 

ib)-   *   * 

(3)  Child  means  a  biological,  adopted, 
or  foster  child,  a  stepchild,  a  legal  ward; 
or  a  child  of  a  person  standing  in  loco 
p.trcntis  who  is — 

(i)  Undyr  13  years  of  age;  or 

(ii)  18  years  of  age  or  older  and 
incapable  of  self-care  because  of  a 
mental  or  physical  disability.  A  child 
incapable  of  self-care  requires  active 
assistance  or  super\  ision  to  pro\  ide 
daily  .self-care  in  several  of  the 
"activities  of  daily  living."  Activities  of 
daily  living  include  adaptive  activities 
such  as  caring  appropriately  for  one's 
grooming  and  hygiene,  bathing, 
dressing,  eating,  cooking,  cleaning, 
shopping,  taking  public  transportation, 
paying  bills,  maintaining  a  residence, 
using  telephones  and  directories,  and 
using  a  post  office.  A  mental  or  physic-i.l 
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disability  refers  to  a  "disability,"  as 
defined  in  29  CFR  1630.2(g). 

•        •        •        • 

(6)  In  loco  parentis  refers  to  the 
situation  of  an  individual  who  has  day- 
to-day  responsibility  for  the  care  and 
Financial  support  of  a  child  or,  in  the 
case  of  an  employee,  who  had  such 
responsibility  for  the  employee  when 
the  employee  was  a  child.  A  biological 
or  legal  relationship  is  not  necessary. 
•        •        •        «        • 

(9)  Parent  means  a  biological  parent 
or  an  individual  who  stands  or  stood  in 
loco  parentis  to  an  employee  when  the 
employee  was  a  child.  This  term  does 
not  include  parents  "in  law." 

(10)  Spouse  means  a  husband  or  wife, 
as  defined  or  recognized  under  State 
law  for  purposes  of  marriage,  including 
common  law  marriage  in  States  where  it 
is  recognized. 


Subpart  D — Sick  Leave 

3.  In  subpart  D.  §  630.401,  is  revised 
to  read  as  follows: 

§  630.401    Grant  of  sick  leave. 

(a)  Subject  to  the  limitation  described 
in  paragraph  (b)  of  this  section,  an 
agency  shall  grant  sick  leave  to  an 
employee  when  the  employee — 

(1)  Receives  medical,  dental,  or 
optical  examination  or  treatment; 

(2)  Is  incapacitated  for  the 
performance  of  duties  by  sickness, 
injur)',  pregnancy,  or  childbirth; 

(3)  Provides  care  for  a  child,  spouse, 
or  parent  as  a  result  of  sickness,  injury, 
pregnancy,  or  childbirth; 

(4)  Makes  arrangements  necessitated 
by  the  death  of  a  child,  spouse,  or 
parent  or  attends  the  funeral  of  a  child, 
spouse,  or  parent;  or 

(5)  Would  jeopardize  the  health  of 
others  by  his  or  her  presence  on  the  job 
because  of  exposure  to  a  severe 
communicable  disease  that  requires 
isolation  for  a  specified  period,  as 
prescribed  by  the  health  authorities 
having  jurisdiction  or  as  determined  by 
a  health  care  provider. 

(b)  The  amount  of  sick  leave  granted 
to  an  employee  during  any  leave  year 
for  the  purposes  described  in 
paragraphs  (a)(3)  and  (4)  of  this  section 
shall  not  exceed  a  total  of  5  workdays 


(or.  in  the  case  of  a  part-time  employee 
or  an  employee  with  an  uncommon  tour 
of  duty,  the  average  number  of  hours  of 
work  in  the  employee's  scheduled  tour 
of  duty  each  week). 

4.  Section  630.402  is*revised  to  read 
as  follows: 

§  630.402    Application  for  sick  leave. 
An  employee  shall  file  a  written 
application  for  sick  leave  within  such 
time  limits  as  the  agency  may  require. 
An  employee  shall  request  advance 
approval  for  sick  leave  for  the  purpose 
of  receiving  medical,  dental,  or  optical 
examination  or  treatment  and,  to  the 
extent  possible,  for  the  purposes 
described  in  §  630.401(a)(3)  and  (4)  of 
this  part. 

5.  Section  630.403  is  revised  to  read 
as  follows: 

§630.403    Supporting  evidence. 

An  agency  may  grant  sick  leave  only 
when  supported  by  evidence 
administratively  acceptable.  Regardless 
of  the  duration  of  the  absence,  an 
agency  may  consider  an  employee's 
certification  as  to  the  reason  for  his  or 
her  absence  as  evidence 
administratively  acceptable.  However, 
for  an  absence  in  excess  of  3  workdays, 
or  for  a  lesser  period  when  determined 
necessary  by  an  agency,  the  agency  may 
also  require  a  medical  certificate  or 
other  administratively  acceptable 
evidence  as  to  the  reason  for  an  absence 
for  any  of  the  purposes  described  in 
§630.401{a)  of  this  part. 

6.  Section  630.405  is  revised  to  read 
as  follows: 

§  630.405    Use  of  sick  leave  during  annual 
leave. 

Subject  to  the  limitation  described  in 
§  630.401(b)  of  this  part,  an  agency  may 
grant  sick  leave  during  a  period  of 
annual  leave  for  any  of  the  purposes 
described  in  §630. 401(a)  of  this  part. 

Subpart  E— Recredit  of  Leave 

7.  In  subpart  E,  §  630.502  is  revised  to 
read  as  follows: 

§  630.502    Sick  leave  recredit 

(a)  When  an  employee  transfers 
between  positions  under  subchapter  I  of 
chapter  63  of  title  5,  United  States  Code, 
the  agency  from  which  the  employee 


transfers  shall  certify  his  or  her  sick 
leave  account  to  the  employing  agency 
for  credit  or  charge. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  an  employee  who  is 
separated  from  the  Federal  Government 
is  entitled  to  a  recredit  of  sick  leave  if 
reemployed  in  the  Federal  Government 
on  or  after  the  effective  date  of  these 
regulations,  unless  such  sick  leave  was 
used  in  the  computation  of  an  annuity. 

(c)  An  employee  who  is  separated 
from  the  government  of  the  District  of 
Columbia  and  who  was  first  employed 
by  the  government  of  the  District  of 
Columbia  before  October  1, 1987,  is 
entitled  to  a  recredit  of  sick  leave  if 
reemployed  in  the  Federal  Government 
on  or  after  the  effective  date  of  these 
regulations,  unless  such  sick  leave  was 
used  in  the  computation  of  an  annuity. 

(d)  When  sick  leave  is  transferred 
between  different  leave  systems  under 
section  6308  of  title  5,  United  States 
Code,  7  calendar  days  of  sick  leave  are 
deemed  equal  to  5  workdays  of  sick 
leave. 

(e)  An  employee  who  transfers  to  a 
position  under  a  different  leave  system 
to  which  he  or  she  can  transfer  only  a 
part  of  his  or  her  sick  leave  is  entitled 
to  a  recredit  of  the  untransferred  sick 
leave  if  the  employee  returns  to  the 
leave  system  under  which  it  was  earned 
on  or  after  the  effective  date  of  these 
regulations. 

(0  An  employee  who  transfers  to  a 
position  to  which  he  or  she  cannot 
transfer  his  or  her  sick  leave  is  entitled 
to  a  recredit  of  the  untransferred  sick 
leave  if  the  employee  returns  to  the 
leave  system  under  which  it  was  earned 
on  or  after  the  effective  date  of  these 
regulations. 

8.  In  §630.504.  paragraph  (b)  is 
revised  to  read  as  follows: 

§  630.504    Reestablishment  of  leave 
account  after  military  service. 

*  *         «         «         • 

(b)  Reemployed  in  a  position  under 
subchapter  I  of  chapter  63  of  title  5, 
United  States  Code,  on  or  after  the 
effective  date  of  these  regulations; 

•  •        •        •        • 
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DEPARTMZMT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  36 

RIN  1018-AC49 

Seasonal  Closure  of  the  O'Malley  River 
Area  in  the  Kodiak  National  Wildlife 
Refuge 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Interim  rule  and  request  for 

comments. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Serv  ite)  issues  this  interim  regulation 
to  limit  public  access,  occupancy  and 
use  of  a  portion  of  the  O'Malley  River 
drainage  and  adjacent  lands  bordering 
Karluk  LaKe  and  O'Malley  Lake  within 
the  Kodiak  National  Wildlife  Refuge 
(Refuge).  Pi  hlic  use  of  a  parcel  of  land 
and  water  consisting  of  approximately 
3,955  acres  will  be  restricted  from  June 
25,  1994.  through  September  30.  1994. 
to  individuals  participating  in  a  refuge- 
sponsored  bear  viewing  program. 

This  closure  is  necessary  to  prfx  ent 
incompatible  confiicts  between  people 
and  brown  bears  at  an  important  bear 
concentration  area,  during  the  season 
when  conflicts  and  impacts  on  bears  are 
most  prevalent.  It  is  intended  to  control 
increasing  human  use  of  a  ver>' 
important  b».ar  concentration  area  so 
that  human  uses  in  the  area  remain 
compatible  with  refuge  purposes. 
Research  and  experience  have  clearly 
demonstrated  that  control  of  human 
activity  in  major  bear  concentration 
areas  is  necessary  to  avoid  conflicts 
between  people  and  bears.  Organized 
bear  viewing  programs  elsewhere  in 
Alriska  ha\f  iiroven  highly  succs-ssful  in 
reducing  cuiiilict  to  an  acceptable  level 
while  maintaining  quality  pubhc  use 
opportunities.  This  action  will  allow 
quality  public  viewing  and  photography 
opportunities  through  the  O'Malley  Bear 
Viewing  Program  without  adversely 
affecting  bear  use  of  this  important 
feeding  area.  After  a  thorough 
evaluation  of  the  bear  viewing  program 
conducted  during  1994.  the  S(-r\ice  will 
de<;ide  whether  to  continue  the 
program. 

A  proposed  rule  that  would  provide  a 
permanent  seasonal  restriction  o;i 
public  access  is  being  published 
elsewhere  in  this  separate  part  of  the 
Federal  Register  with  this  interim  rule. 
DATES:  This  interim  rule  is  effective 
from  June  25. 1994,  through  September 
.'<0,  1994.  Comments  may  be  submitted 
by  July  11.  1994. 

ADDRESSES-  Comments  should  be 
addressed  i.j  Assi.stanI  Regional 


Director— Refuges  and  Wildlife,  U.S. 
Fish  and  Wildlife  Service.  Attention: 
Tony  Booth.  1011  E.  Tudor  Road, 
Anchorage.  AK  99503. 
FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Bellinger,  Refuge  Manager.  Kodiak 
National  Wildlife  Refuge,  1390  Buskin 
River  Road,  Kodiak,  Alaska  99615. 
Telephone:  (907)  487-2600,  or  Tony 
Booth,  Anchorage,  AK,  Telephone:  (907) 
786-3384. 

SUPPLEMENTARY  INFORMATION: 

Background 

President  Franklin  D.  Roosevelt 
established  the  Kodiak  National 
Wildlife  Refuge  by  Executive  Order 
8857  on  August  14,  1941,  to  "preserve 
the  natural  feeding  and  breeding  ground 
of  the  brown  bear  and  other  wildlife." 
This  action  withdrew  about  1.9  million 
acres  from  unreserved  public  domain  on 
Kodiak  and  Uganik  Islands.  Congress 
redesignated  the  Kodiak  National 
Wildlife  Refuge  in  1980  when  it  enacted 
the  Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA).  All  the 
lands,  water,  interests,  and  submerged 
lands  retained  in  federal  ownership  at 
the  time  of  statehood  were  included  in 
the  refuge.  This  legislation  also  added 
about  50,000  acres  of  public  lands  on 
Afognak  and  Ban  Islands  to  Kodiak 
National  Wildlife  Refuge.  Section 
303(5)lb)  of  .\NILCA  states  generally 
that  the  purposes  for  which  Kodiak 
National  Wildlife  Refuge  is  established 
and  shall  be  managed  include:  (i)  To 
conserve  fish  and  wildlife  populations 
and  habitats  in  their  natural  diversify 
including,  but  not  limited  to.  Kodiak 
brown  bears,  salmonoids,  sea  otters,  sea 
lions,  and  other  marine  mammals  and 
migratory  birds;  (ii)  to  fulfill  the 
international  f  njaty  obligations  of  the 
United  States  with  respect  to  fish  and 
wildlife  and  their  habitats:  (iii)  to 
provide,  in  a  manner  consistent  with 
purposes  set  forth  in  subparagraphs  (i) 
and  (ii),  the  opportunity  for  continued 
subsistence  use  by  local  residents;  and 
(iv)  to  ensure,  to  the  maximum  extent 
practicable  and  in  a  manner  consistent 
with  the  purposes  set  forth  in 
subparagraph  (i).  water  quality  and 
necessary  water  quantity  within  the 
refuge. 

The  Kodiak  Refuge  Comprehensive 
Conservation  Flan  (U.S.  Fish  and 
Wildlife  Service.  1987)  provides 
primary  guidance  for  management  of  the 
Kodiok  National  Wildlife  Refuge. 
Ar.(  ording  to  its  approved  alternative, 
"the  Service  will  undertake  detailed 
management  planning  to  guide 
implementation  of  the  plan  and 
operation  of  the  refuge."  In  support  of 
that  mandate,  utilizing  a  full  spectrum 


of  public  involvement,  the  final  draft  of 
the  Kodiak  Refuge  Public  Use 
Management  Plan  has  been  written. 
This  interim  rule  and  the  proposed  rule 
which  is  being  published  elsewhere  in 
this  separate  part  of  the  Federal  Register 
are  a  result  of  direction  provided  by 
both  these  planning  processes. 

During  1990-91  tne  Service  tested  a 
trial  bear  viewing  program,  staffed  by 
Refuge  personnel,  at  the  Dog  Salmon 
Creek  Fish  Pass  on  Kodiak  Refuge.  No 
closure  was  utilized  for  unguided  use. 
but  guided  use  was  restricted  through 
the  special  use  permit  process.  This  trial 
bear  viewing  program  was  successful 
except  that  the  presence  of  artificial  fish 
passage  structures  significantly 
impaired  the  quality  of  viewing 
opportunities  available  to  the  public. 

Public  use  is  increasing  about  ten 
percent  annually  on  the  Kodiak 
National  Wildlife  Refuge  and  available 
information  indicates  the  rate  of 
increa.se  is  even  greater  in  the  O'Malley 
River  area.  Also,  a  trend  of  increasing 
adverse  interactions  between  people 
and  bears  has  occurred  in  the  O'Malley 
River  area  in  recent  years.  Generally, 
brown  bears  are  negatively  impacted  by 
expanding  human  use.  Bears  are  often 
killed  "in  defense  of  life  or  propertv"  as 
a  consequence  of  increased  levels  of 
human  activity  in  areas  that  are  used 
heavily  by  bears.  In  addition  to 
mortality,  interaction  between  bears  and 
people  can  impose  stress  on  bears  that 
ultimately  affect  survival  and.'cr 
productivity  of  bears  as  well  as 
jeopardize  human  safety. 

In  1991.  a  research  camp  was 
established  on  the  O  Ma  I  lev  River  to 
study  bear  use  of  the  area  and  pote.itial 
impacts  of  public  use  on  bt  ars.  Research 
data  document  human  impacts  on  bears 
in  the  O'Malley  River  area  and  confirm 
the  need  to  control  or  restrict  huir.a.i 
uses  in  this  area.  The  O'Malley  River 
area  supports  approximately  33%  of  the 
entire  brown  bear  population  in  the 
Karluk  Lake  basin.  At  least  110  diiferent 
be.irs  used  the  O'Malley  River  area 
during  July-September  1991.  with  peak 
use  occurring  during  the  second  and 
third  weeks  of  July.  More  importantly, 
refiige  research  data  suggest  that 
frequently  sighted  bears  repre^ient  only 
a  small  portion  of  the  total  population 
utilizing  the  O'Malley  River  area. 

During  approximately  250  hours  of 
intensive  observation  of  bear  groups  in 
the  O'Malluy  River  area  in  1991.  66 
interactions  between  bears  and  people 
were  recorded.  One-third  of  the 
interactions  disturbed  and/or  displ.:ced 
the  bears  by  causing  them  to  run  or  walk 
away  from  people.  In  one  instance, 
people  cau.sed  the  separation  of  a  female 
from  one  of  her  first-year  cubs;  while 


Sll 
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}  \\>\>  to  locotu  its  mother,  the  cub  was 

.1  )f;Hq;iently  killed  by  another  bear. 

-\jlfernatives  considered  in  respon.se  to 
th«  public  u.se/benr  problems  in  the 
O'lvlalley  River  an!a  include  (.losing  the 
ana  to  all  puhlir;  use,  which  would 
scitisS'  the  need  to  conserve  boars,  but 
wciiid  eliminate  id!  opportunity  for 
(HI  jlic  use  during  the  period  of  closure. 
Thitorea  could  be  left  open  to  pre  ide 
anijple  public  use  opportunity,  but  this 
usti  would  have  incompatible  impacts 
oujpefuge  bear  populations.  Seasonal 
( lojivure  in  support  of  a  bear  viewing 
prc^grain  not  only  would  satisfy  the  need 
to  <o!iser\-e  bears,  but  would  also  make 
po«.sih!e  continued  public  use.  No  other 
liUtmntive  could  provide  both  beneFits. 

Tl.e  refuge's  trial  bt^ir  viewing 
program  initiated  at  Dog  Salmon  Creek 
u.iKnifi"ed  to  the  O'Maiiey  River  area 
iv.  }m>  because  of  the  documented 
(■rabltins  and  incompatibility  bt^tween 
tii^h  and  unregidated  public  use  and 
b(\irs  in  the  O'Malley  area.  A  temporary 
(iosure.  pursuant  to  50  CFK  .16.42,  was 
utiji-zed  to  avoid  confiicts  between 
people  and  bears  at  this  in:portant 
sea*)nai  bear  concentration  area.  G-ials 
of  tlje  trial  O'Malley  bear  viewing 
l>rcv|ram  were: 

1.  To  replace  an  incompatible  level  of 
uni  restricted  use  of  the  O'Malley  River 
are,|during  key  bear  use  jioriods.  with 
a  compatible  recreational  opportunity 
which  would  protect  and  conserve 
iiroiwn  bear  populations. 

'A  To  develop  and  maintain  a  program 
tha   provides  the  general  public  a  safe 
one  prof'^ssion.d  guided  bear  viewing 
opp(;rtunity.  that  is  consistent  with 
Ref.ige  management  objectives  and 
polffies  established  in  the 
Cojjiprehensivc  Conservation  Plan. 

The  proj'.ram  proved  popidar  wilh  the 
puljlic:  in  1992.  fiH  persons  p.irticip;,ted. 
Th^  Service  was  satisfied  that  both 
probrnm  goals  were  adequately  rnet. 

'ijlle  O'Malley  Bear  Viewing  J'rot^ram 
is  djusigned  to  increase  wildhfe  vi. wing 
opdoriunities  for  the  public.  The  brown 
bcab  of  Kodiak  National  Wildlife 
Retjij;e  offer  unique  and  highly  desirable 
opjjortunitit's  for  viewing;  opportuniti<'s 
tl  ;il  ere  niost  snfely  and  effectiveiv 
jirfi-ided  by  a  structured  viewing 
pro^rrmi. 

S  ructured  wildlife  viewing  programs 
ha\  sheen  used  successfully  as  a 
(onierv.ition  management  tool  and  to 
crdiflice  public  use  opportunities 
elseahere  in  Alaska.  Fhe  best  known 
progkim  is  conducted  at  the  McNeil 
Rivcf  Sta*e  Game  .Sanctuary  by  the 
Ala  .ka  Department  of  I'ish  and  Game. 
The  McNeil  River  program  has  gained  a 
worldwide  re|)Utation  fur  quality  bear 
\  im,  ing.  and  competition  for  pe'-niits  is 
so  iweuse  that  applicants  have  less  than 


an  8  percent  chance  of  obtaining  a 
permit.  Another  popular  bear  viewing 
program  is  conducted  at  Brooks  Camp 
in  Katmai  National  Park.  The  number  of 
visitors  at  Brooks  Camp  is  not  linuted 
exf;ept  by  availability  of  lodge  and 
campground  facilities.  U.se  of  these 
facilities  during  peak  visitation  periods 
is  presently  at  or  beyond  capacity  and 
the  National  Park  Service  may  limit  the 
number  of  visitors  in  the  future.  A  third 
bear  viewing  program  is  located  at  Pack 
Creek  on  Admiralty  Island  and  is 
cooperatively  managed  by  the  U.S. 
Forest  Service  and  Alaska  Department 
of  Fish  and  Game.  Permits  are  required 
to  visit  Pack  Creek;  during  1993  the 
Forest  Ser\  ice  announced  that  the 
number  of  visits  to  Pack  Creek  will  b<t 
limited. 

Fxperience  at  McNeil  River  State 
Game  Sanctuary  has  demonstrated  that 
brown  bears  are  least  disturbed  bv 
human  activity  that  is  consistent  and 
predictable.  Studies  at  the  Brooks  C.mip 
and  Pack  Cret;k  bear  viewing  programs 
have  confirmed  that  unprcdi(;tahli: 
human  activity  causes  some  bears  1o 
avoid  important  habitat,  hiconsislent 
human  activity  has  also  been  shown  In 
cause  conflicts  between  people  and 
bears.  At  the  McNeil  River  Sanctuary, 
implementation  of  a  structured  bear 
viewing  program  increased  bear  usi;  and 
at  the  same  tmie  reduced  the  incidence 
of  bear/human  conflicts. 

Successful  reduction  of  conflict, 
through  implementation  of  a  structurtnl 
brown  bear' viewing  program  at 
O'Malley  River,  w'lll  require  control  of 
public  use  and  access.  Restriction  of 
puljlic  use  and  access  to  anyone  not 
participating  in  the  viewing  program 
will  promote  a  quality  wildlife 
experient-e  for  participants  and  reduce 
the  potential  for  serious  and 
incompatible  conflicts  between  refuge 
visitors  and  bears,  hi  this  interim  rule, 
public  use  and  access  would  be 
restricted  from  June  25,  1904.  to 
September  30,  1994.  These  dates  w  e.'e 
.selected  because  it  is  the  time  pi^riod 
whi'n  the  greatest  number  of  bears  are 
com  entrated  in  the  O'Malley  River  area 
to  feed  on  the  sea.sonal  salmon  runs  th.at 
provide  a  critical  component  of  their 
diet.  Con.sequently,  this  is  the  period 
bears  are  most  vulnerable  to  adverse 
impacts  from  excessive  and 
unpredictable  human  use. 

The  Service  has  issued  a  permit,     • 
under  which  a  private  operator  will 
conduct  the  O'Malley  Program,  for  the 
period  1994-1998.  The  program  will  be 
thoroughly  evaluated  during  1994  and, 
if  successful,  will  be  continued. 

This  interim  rule  would  remain  in 
effect  only  through  September  30,  1991. 
A  proposed  rule  is  being  submitted 


concurrently  with  this  interim  rule  to 
permanently  restrict  public  entry  and 
use  of  the  O'Malley  area  annually  to 
bear  viewing  program  participants 
during  the  June  2.S  through  September 
30  period  of  heavy  bear  use. 

Statutory  Authority 

hi  accordance  with  the  National 
Wildli-fe  Refuge  System  Administration 
Act  of  1966  (16  U.S.C.  66«dd).  th.e 
Secretary  is  authorized  under  such 
regulations  as  he  may  pre.scrilie  to 
permit  the  use  of  any  area  within  the 
National  Wildlife  Refuge  System  for  any 
purpose  whenever  he  determim  s  that 
such  uses  are  compatible  with  ti.e  major 
purposes  for  which  such  an-as  were 
established. 

The  Refuge  Recreation  Act  of  1962  (16 
U.S.C.  460k)  authorizes  the  Secretary  to 
administer  such  areas  for  public 
recreation  as  an  appropriate  incidental 
or  secondary  use  only  to  the  extent  that 
it  is  practicable  and  not  i;iconsistent 
with  the  primary  purpo.ses  for  w'':ich  the 
area  was  established. 

Section  304  of  ANILCA  requires  the 
Secn^tary  to  prescribe  such  regulations 
and  impose  such  terms  and  conditions 
as  may  be  necessary  and  appropriate  to 
ensure  that  any  activities  carried  out  on 
a  national  wildlife  refuge  in  Alaska 
under  any  permit  or  easement  granted 
under  any  authority  are  compatible  wilh 
the  purposes  of  that  refuge. 

Section  1306  of  ANILCA  pern:its  the 
.Service  to  provide  visitor  facilities  in 
the  refuge  if  compatible  with  the  unit's 
purpose. 

Tnis  rule  is  being  generated  to  help 
structure  public  use.  Adequately 
regulated  pul)lic  use  is  consistent  with 
and  will  not  interfere  with  the  refuge 
purposes  delineated  above,  and  is  thus 
compatible  with  the  purposes  for  w.hich 
Kodiak  National  Wild'ife  Refuge  was 
established  according  to  16  U.S.C. 
fi68(dd). 

Request  for  Comments 

Department  of  Interior  policy  is, 
whenever  practioible.  to  afford  the 
public  a  meaningful  opportunity  to 
participate  in  the  rulemaking  pro<:ess.  A 
60  day  comment  period  is  specified  in 
order  to  both  facilitate  public  input  and 
move  forward  to  protect  imponant 
refuge  resources.  Accordingly, 
intere.sted  persons  may  submit  written 
comments  concerning  this  interim  rule 
to  the  persons  listed  above  under  the 
heading  ADDRESSES.  All  substantive 
comments  will  be  reviewed  and 
considered. 

Paperwork  Reduction  Act 

This  rulemaking  does  not  contain 
i;iformation  collet  tion  requirements  that 
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require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

Environmental  Considerations 

This  rulemaking  is  categorically 
excluded  under  40  CFR  1508.4  from  the 
requirements  of  the  National 
Environmental  Protection  Act  of  1969 
(42  U.S.C.  4321-4347)  as  an 
administrative  action  that  will  have  no 
potential  for  causing  substantial 
environmental  impact. 

Economic  Effect 

Implementation  of  this  interim  rule 
will  seasonally  close  two  tenths  of  one 
percent  (.02%)  of  Kodiak  Refuge  lands, 
to  commercial  operators  and  public  use 
not  connected  with  the  organized  bear 
viewing  program.  Observations  by 
refuge  personnel  indicate  that 
commercial  use  of  the  closure  area  has 
historically  been  steady.  Ail  use 
(commercial  and  non-commercial)  was 
T^stimated  to  have  averaged  266  user 
days  during  1989  and  1990,  and  353 
user  days  during  1991.  These  levels  of 
use  will  clearly  be  exceeded  by  the 
amount  of  commercial  use  (minimum  of 
480  user  days)  that  will  be  allowed 
under  terms  of  a  permit  authorizing  the 
bear  viewing  program.  Thus,  a  net  gain 
of  commercial  use  is  expected  to  occur. 
Also,  at  least  a  portion  of  the 
commercial  use  previously  occurring  in 
the  closure  area  will  simply  be 
displaced  to  another  location  and 
therefore  not  lost  to  the  local  economy. 

Changes  in  use  of  the  resour<;e  will 
have  no  significant  effect  on  national 
income.  Private  income  will  be 
enhanced,  but  dollar  amounts  will  be 
small  and  have  insignificant  impact  on 
the  local  economy.  Agency  costs  for 


monitoring  the  closure  and  the  bear 
viewing  commercial  operation  will  be 
approximately  540,000  less  than  that 
expended  during  fiscal  year  1992  for 
program  operation  by  the  government. 
This  rulemaking  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866.  In 
addition,  a  review  under  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  has  been  done  to  determine 
whether  the  rulemaking  would  ha*,  e  a 
significant  effect  on  a  substantial 
number  of  small  entities,  which  include 
businesses,  organizations  or 
governmental  jurisdictions.  This  interim 
rule  would  have  minimal  effe<;t  on  such 
entities. 

List  of  Subjects  in  50  CFR  Part  36 

Alaska,  Recreation  and  recreation 
areas.  Reporting  and  recordkeeping 
requirements,  and  Wildlife  refuges. 

Accordingly,  part  36  of  chapter  I  of 
title  50  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

Part  36— [AMENDED] 

1.  The  authority  citation  for  part  36 
continues  to  read  as  follows: 

Autliority:  16  U.S.r  460!*)  el  seq  .  bfiotid 
et  seq..  742(a)  et  seq.,  3101  et  seq.,  and  44 
DSC.  3501  et  seq. 

2.  §  36.39  is  amended  by  adding  a 
new  paragraph  (j)  effective  from  June  25, 
1994,  through  September  30,  1994,  to 
read  as  follows: 

§36.39    Public  use 

«         *         *         *         * 

(j)  Kodiak  National  Wildlife  Beju'.ie. — 
(1)  Seasonal  public  use  closure  of  the 
O'Malley  Biver  Area.  Certain  areas 


within  the  Kodiak  National  Wildlife 
Refuge  are  closed  to  all  public  access, 
occupancy  and  use  from  June  25,  1994, 
through  September  30,  1994,  except  for 
individuals  participating  in  the 
O'Malley  Bear  Viewing  Program.  These 
areas  subject  to  seasonal  closure  consist 
of  lands  and  waters  located  within 
Townships  33  and  34  South,  Range  30 
West,  Seward  Meridian,  Alaska, 
consisting  of  approximately  3,955  acres, 
and  more  specifically  described  as 
follows:  Township  33  South,  Range  30 
West,  Seward  Meridian,  Alaska,  all  of 
section  25;  all  of  section  26,  excluding 
U.S.  Survey  10875  and  the  adjacent 
riparian  ownership  (Koniag  Inc  ) 
fronting  the  survey  and  extending  to  the 
center  of  Karluk  Lake;  all  of  section  27; 
the  NE  V4  of  section  34;  and  all  of 
sections  35  and  36,  excluding  U.S. 
Survey  10876  and  the  adjacent  riparian 
ownership  (Koniag  Inc.)  fronting  the 
survey  and  extending  to  the  center  of 
Karluk  Lake;  Township  34  South,  Range 
30  West,  Seward  Meridian,  Alaska,  the 
N  V.  of  sec-tion  1  and  the  N  Vj  of  section 
2.  The  refuge  will  provide  a  map  of  the 
closure  area  to  all  interested  parties. 

(2)  Access  easement  provision. 
Notwithstanding  any  other  provision  of 
this  paragraph  (j),  there  exists  a  twynty- 
five  foot  wide  access  easement  on  an 
existing  trail  within  the  Koniag  Inc. 
Regional  Native  Corporation  lands 
within  the  properties  described  in 
paragraph  (j)(l)  of  this  section  in  favor 
of  the  United  States  of  America. 

Diiti'(i:  .Apr;]  13.  1994. 

George  T.  Franipton,  Jr., 

Assistant  Serretary  for  Fish  and  WiMlife  and 
Parl<s. 

IFR  Do<    94-11121  Filed  5-10-94;  8:45  an.) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  36 
RIN  1018-AC49 

Seasonal  Closure  of  the  OMalley  River 
Area  In  the  Kodiak  National  Wildlife 
Refuge 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  limit  public 
access,  occupancy  and  use  of  a  portion 
of  the  O'Mailey  River  drainaj»e  and 
adjaK^nt  lands  bordering  Karluk  Lake 
and  O'.Malley  Lake  withiti  the  Kodiak 
National  Wildlife  Refuge  (Refuge). 
Public  use  of  a  parcel  of  land  and  water 
consisting  of  approximately  3.955  acres 
will  be  restricted  from  June  25  through 
St-plember  30  annually  to  individuals 
participating  in  a  refuge-sponsored  bear 
viewing  program. 

This  seasonal  closure  is  necessary  to 
prevent  incompatible  conflicts  between 
people  and  brown  bears  at  an  important 
bear  concentration  area,  during  the 
season  when  conflicts  and  impacls  on 
boars  are  most  prevalent.  It  is  intended 
to  control  increasing  human  use  of  a 
very  Important  bear  concentration  area 
so  that  human  uses  in  the  area  remain 
compatible  with-fefuge  purposes. 
Research  and  experience  have  clearly 
demjonstrated  that  control  of  human 
activity  in  major  bear  concentration 
areak  is  necessary  to  avoid  conflicts 
bet\|een  people  and  bears.  Organized 
bear|  viewing  programs  elsewhere  in 
Alasika  have  proven  highly  successful  in 
redijcing  c-onflici  to  an  acceptable  level 
while  maintaining  quality  public  use 
opportunities.  Thisaciion  will  allow 
quality  public  viewing  and  photography 
opportunities  through  the  OMalley  Bear 
Viewing  Program  without  adversely 
affecning  bear  use  of  this  important 
feeding  area. 

Aj)  interim  rule  that  would  provide  a 
rffstriction  on  public  access  from  June 
25.  1994.  to  September  30.  1994.  is 
being  published  elsewhere  in  this 
separate  part  of  the  Federal  Register 
with  this  proposed  rule. 
0ATB3:  Comments  may  be  submitted  by 
Jt)ly  11.1994. 

ADDRESSES:  Comments  should  he 
addressed  to  Assistant  Regional 
Director— Refuges  and  Wildlife,  U.S. 
Fish  and  Wildlife  Service.  Attention: 
Tony  Booth.  1011  E.  Tudor  Road. 
Anchorage.  AK  99503. 
FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Bellinger.  Refuge  Manager.  Kodiak 


National  Wildlife  Refuge.  1390  Buskin 
River  Road.  Kodiak.  Alaska  99615. 
Telephone:  (907)  487-2600,  or  Tony 
Booth.  Anchorage.  AK.  Telephone: 
(907)786-3384. 

SUPPLEMENTARY  INFORMATION: 

Background 

President  Franklin  D.  Roosevelt 
established  the  Kodiak  National 
Wildlife  Refuge  by  Executive  Order 
8857  on  August  14, 1941.  to  '•preserve 
the  natural  feeding  and  breeding  ground 
of  the  brown  bear  and  other  wildlife." 
This  action  withdrew  about  1.9  million 
acres  from  unreserved  public  domain  on 
Kodiak  and  Uganik  Islands.  Congress 
redesignated  the  Kodiak  National 
Wildlife  Refuge  in  1980  when  it  enacted 
the  Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA).  All  the 
lands,  water,  interests,  and  submerged 
lands  retained  in  federal  ownership  at 
the  time  of  statehood  were  included  in 
the  refuge.  This  legislation  also  added 
about  50.000  acres  of  public  lands  on 
Afognak  and  Ban  Islands  to  Kodiak 
National  Wildlife  Refuge.  Section  303 
(5)  (b)  of  ANILCA  stales  generally  that 
"Itlhe  purposes  for  which  Kodiak 
National  Wildlife  Rehjge  is  established 
and  shall  be  managed  include  (i)  to 
conserve  fish  and  wildlife  populations 
and  habitats  in  their  natural  diversity 
including,  but  not  limited  to.  Kodiak 
brown  bears,  salmonoids.  sea  otters,  sea 
lions,  and  other  marine  mammals  and 
migratory  birds;  (ii)  to  fulfill  the 
international  treaty  oliligations  of  the 
United  States  with  respect  to  fish  and 
wildlife  and  their  habitats;  (iii)  to 
provide,  in  a  manner  consistent  with 
purposes  set  forth  in  subparagraphs  (i) 
and  (ii).  the  opportunity  for  continued 
subsistence  use  by  local  residents;  and 
(iv)  to  en.sure.  to  the  maximum  extent 
practicable  and  in  a  manner  consistent 
with  the  purposes  set  forth  in 
subparagraph  (i).  water  quality  and 
necessary  water  quantity  within  the 
refiige. 

The  Kodiak  Refuge  Comprehensive 
Conservation  Plan  (U.S.  Fish  and 
Wildlife  Service.  1987)  provides 
primary  guidance  for  management  of  the 
Kodiak  National  Wildlife  Refuge. 
According  to  its  approved  alternative, 
'the  Service  will  undertake  detailed 
nsanagement  planning  to  guide 
implementation  of  the  plan  and 
operation  of  the  refuge."  In  support  of 
that  mandate,  utilizing  a  full  spectrum 
of  public  involvement,  the  final  draft  of 
the  Kodiak  Refuge  Public  Use 
Management  Plan  has  been  written. 
This  proposed  rule  and  the  interim  rule 
which  is  being  published  elsewhere  in 
this  separate  part  of  the  Federal  Register 


are  a  result  of  direction  provided  by 
both  these  planning  processes. 

During  1990-91  the  Service  tested  a 
trial  bear  viewing  program,  staffed  by 
Refuge  personnel,  at  the  Dog  Salmon 
Creek  Fish  Pass  on  Kodiak  Refuge.  No 
closure  was  utilized  for  unguided  use. 
but  guided  use  was  restricted  through 
the  special  use  permit  process.  This  trial 
bear  viewing  program  was  successful 
except  that  the  presence  of  artifit;ial  fish 
passage  structures  significantly 
impaired  the  quality  of  viewing 
opportunities  available  to  the  public. 

Public  use  is  increasing  about  ten 
percent  annually  on  the  Kodiak 
National  Wildlife  Refuge  and  available 
information  indicates  the  rate  of 
incj-ease  is  even  greater  in  the  O'Mailey 
River  area.  Also,  a  trend  of  increasing 
adverse  interactions  between  people 
and  l)ears  has  occurred  in  the  O'Mailey 
River  area  in  recent  years.  G<>nerallv. 
brown  bears  are  negatively  impacted  by 
expanding  human  use.  Bears  are  often 
killed  "in  defense  of  life  or  property"  as 
a  consequence  of  increased  levels  of 
human  activity  in  areas  that  are  used 
heavily  by  bears.  In  addition  to 
mortality,  interaction  between  bears  and 
people  can  impose  stress  on  bears  that 
ultimately  affect  survival  and/or 
productivity  of  bears  as  well  as 
jeopardize  human  safety. 

In  1991.  a  research  camp  was 
established  on  the  O'Mailey  River  to 
study  bear  use  of  the  area  and  potential 
impacts  of  public  use  on  bears.  Research 
data  document  human  impacts  on  bears 
in  the  O'Mailey  River  area  and  confirm 
the  need  to  control  or  restrict  human 
uses  in  this  area.  The  O'Mailey  River 
area  supports  approximately  33%  of  the 
entire  brown  bear  population  in  the 
Karluk  Lake  basin.  At  least  110  different 
bears  used  the  O'Mailey  River  area 
during  July-September  1991.  wilh  peak 
ust?  occurring  during  the  second  and 
third  weeks  of  July.  More  importantly, 
refuge  research  data  suggest  that 
frequently  sighted  bears  represent  only 
a  small  portion  of  the  total  population 
utilizing  the  O'Mailey  River  area. 

During  approximately  250  hours  of 
intensive  observation  of  bear  groups  in 
the  OMalley  River  area  in  1 991 .  66 
interactions  between  bears  and  people 
were  recorded.  One-third  of  the 
interactions  disturbed  ond/or  displaced 
the  bears  by  causing  them  to  run  or  walk 
away  from  people.  In  one  instance. 
pe<iple  caused  the  separation  of  a  female 
from  one  of  her  first-year  cubs;  while 
trying  to  locate  its  mother,  the  cub  was 
subsequently  killed  by  another  btiar. 

Alternatives  considered  in  response  to 
the  public  use/bear  problems  in  the 
O'Mailey  River  area  include  closing  the 
area  to  all  public  use.  which  would 
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satisfy  the  need  to  conserve  bears,  but 
would  eliminate  all  opportunity  for 
public  use  during  the  period  of  closure. 
The  area  could  be  left  open  to  provide 
ample  public  use  opportunity,  but  this 
use  would  have  incompatible  impacts 
on  refuge  bear  populations.  Seasonal 
closure  in  support  of  a  bear  viewing 
program  not  only  would  satisfy  the  need 
to  conserve  bears,  but  would  also  make 
possible  continued  public  use.  No  other 
alternative  could  provide  both  benefits. 

The  refuge's  trial  bear  viewing 
program  initiated  at  Dog  Salmon  Creek 
was  moved  to  the  O'Malley  River  area 
in  1992  because  of  the  documented 
problems  and  incompatibility  between 
high  and  unregulated  public  use  and 
bears  in  the  O'Malley  area.  A  temporary 
closure,  pursuant  to  50  CFR  36.42,  was 
utilized  to  avoid  conflicts  between 
people  and  bears  at  this  important 
seasonal  bear  concentration  area.  Goals 
of  the  trial  O'Malley  bear  viewing 
program  were: 

1.  To  replace  an  incompatible  level  of 
unrestricted  use  of  the  O'Malley  Rivpr 
area  during  key  bear  use  periods,  with 

a  compatible  recreational  opportunity 
which  would  protect  and  conserve 
brown  bear  populations. 

2.  To  develop  and  maintain  a  program 
that  provides  the  general  public  a  safe 
and  professional  guided  bear  viewing 
opportunity,  that  is  consistent  with 
Refuge  management  objectives  and 
policies  established  in  the 
Comprehensive  Conservation  Plan. 

The  program  proved  popular  with  the 
public;  in  1992,  88  persons  participated. 
The  Service  was  satisfied  t'nat  both 
program  goals  were  adequately  met. 

The  O'Malley  Bear  Viewing  Program 
is  designed  to  increase  wildlife  viewing 
opportunities  for  the  public.  The  brown 
bears  of  Kodiak  National  Wildlife 
Refuge  offer  unique  and  highly  desirable 
opportunities  for  viewing;  opportunities 
that  are  most  safely  and  effectively 
provided  by  a  structured  \  iewing 
program. 

Structured  wildlife  viewing  programs 
have  been  used  successfully  as  a 
conser\ation  management  tool  and  to 
enhance  public  use  opportunities 
elsewhere  in  Alaska.  The  best  ki>own 
program  is  conducted  at  the  McNeil 
River  State  Game  Sanctuary  by  the 
Alaska  Department  of  Fish  and  Game. 
The  McNeil  River  program  has  gained  a 
worldwide  reputation  for  quality  bear 
viewing,  and  competition  for  permits  is 
so  intense  that  applicants  have  less  than 
an  8  percent  chance  of  obtaining  a 
permit.  Another  popular  bear  viewing 
program  is  conducted  at  Brooks  Camp 
in  Katmai  National  Park.  The  number  of 
visitors  at  Brooks  Camp  is  not  limited 
except  by  availability  of  lodge  and 


campground  facilities.  Use  of  these 
faciUties  during  peak  visitation  periods 
is  presently  at  or  beyond  capacity  and 
the  National  Park  Service  may  limit  the 
number  of  visitors  in  the  future.  A  third 
bear  viewing  program  is  located  at  Pack 
Creek  on  Admiralty  Island  and  is 
cooperatively  managed  by  the  U.S. 
Forest  Service  and  Alaska  Department 
of  Fish  and  Game.  Permits  are  required 
to  visit  Pack  Creek;  during  1993  the 
Forest  Service  announced  that  the 
number  of  visits  to  Pack  Creek  will  be 
limited. 

Experience  at  McNeil  River  State 
Game  Sanctuary  has  demonstrated  that 
brown  bears  are  least  disturbed  by 
human  activity  that  is  consistent  and 
predictable.  Studies  at  the  Brooks  Camp 
and  Pack  Creek  bear  vicAving  programs 
have  confirmed  that  unpredictable 
human  activity  causes  seme  bears  to 
avoid  important  habitat.  Inconsistent 
human  activity  has  also  been  shown  to 
cause  conflicts  between  people  and 
bears.  At  the  McNeil  River  Sanctuary, 
implementation  of  a  structured  bear 
viewing  program  increased  bear  use  and 
at  the  same  time  reduced  the  incidence 
of  bear/human  conflicts. 

Successful  reduction  of  conflict, 
through  implementation  of  a  stmctured 
brown  bear  viewing  program  at 
O'Malley  River,  will  require  control  of 
public  use  and  access.  Restriction  of 
public  use  and  access  to  anyone  not 
participating  in  the  viewing  program 
will  promote  a  quality  wildlife 
experience  for  participants  and  reduce 
the  potential  for  serious  and 
incompatible  conflicts  between  refuge 
visitors  and  bears.  Public  use  and  access 
would  be  restricted  only  seasonally, 
from  June  25  to  September  30.  These 
dates  were  selected  because  it  is  the 
time  period  when  the  greatest  number  of 
bears  are  concentrated  in  the  O'Malley 
River  area  to  feed  on  the  seasonal 
salmon  runs  that  provide  a  critical 
component  of  their  diet.  Consequently, 
this  is  the  period  bears  are  most 
vulnerable  to  adverse  impacts  from 
excessive  and  unpredictable  human  use. 

The  Service  has  issued  a  permit, 
under  which  a  private  operator  will 
conduct  the  O'Malley  Program,  for  the 
period  1994-1998.  The  program  will  be 
thoroughly  evaluated  during  1994  and, 
if  successful,  will  be  continued.  If 
unsuccessful,  the  program  will  be 
discontinued  but  the  public  use  closure 
would  he  retained  to  protect  feeding 
bears  from  incompatible  disturbance. 

Statutory  Authority 

In  accordance  with  the  National 
Wildlife  Refuge  System  AdminislMtion 
Act  of  1966  (16  U!S.C.  668dd).  the 
Secretary  is  authorized  under  such 


regulations  as  he  may  prescribe  to 
permit  the  use  of  any  area  within  the 
National  Wildlife  Refuge  System  for  any 
purpose  whenever  he  determines  that 
such  uses  are  compatible  with  the  major 
purposes  for  which  such  areas  were 
established. 

The  Reftjge  Recreation  Act  of  1962  (16 
U.S.C.  460kj  authorizes  the  Secretary  to 
administer  such  areas  for  public 
recreation  as  an  appropriate  incidental 
or  secondary  use  only  to  the  extent  that 
it  is  practicable  and  not  inconsistent 
with  the  primary  purposes  for  which  the 
area  was  established. 

Section  304  of  ANILCA  requires  the 
Secretary  to  prescribe  such  regulations 
and  impose  such  terms  and  conditions 
as  may  be  necessary  and  appropriate  to 
ensure  that  any  activities  carried  out  on 
a  national  wildlife  refuge  in  Alaska 
under  any  permit  or  easement  granted 
under  any  authority  are  compatible  with 
the  purposes  of  that  refuge. 

Section  1306  of  ANILCA  permits  the 
Service  to  provide  visitor  facilities  in 
the  refuge  if  compatible  with  the  unit's 
purpose. 

Tnis  nile  is  being  generated  to  help 
structure  public  use.  Adequately 
regulated  public  use  is  consistent  with 
and  will  not  interfere  with  the  refuge 
purposes  delineated  above,  and  is  thus 
compatible  with  the  purposes  for  which 
Kodiak  National  Wildlife  Refuge  was 
established  according  to  16  U.S.C. 
668(dd). 

Request  for  Comments 

A  public  hearing  on  this  proposed 
rule  was  advertised  in  Alaska  and  held 
on  April  26.  1994.  at  Kodiak  High 
School,  Kodiak.  Alaska.  Department  of 
Interior  policy  is,  whenever  practicable, 
to  afford  the  public  a  meaningful 
opportunity  to  participate  in  the 
rulemaking  process.  A  60  day  comn.ont 
period  is  specified  in  order  to  both 
facilitate  public  input  and  move  forward 
to  protect  important  refuge  resources. 
Accordingly,  interested  persons  may 
bubmil  written  comments  concerning 
this  proposed  nile  to  the  persons  listed 
above  under  the  heading  ADDRESSES. 
All  substantive  comments  will  he 
reviewed  and  considered. 

Paperwork  Reduction  Act 

This  rulemaking  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44 
use.  3501  etseq. 

Environmental  Considerations 

This  rulemaking  is  categorically 
excluded  under  40  CFR  1508.4  from  ti:e 
requirements  of  the  National 
Environmental  Protection  Act  of  19f.!j 
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(42  U.S.C.  4321-4347)  as  an 
administrative  action  that  will  have  no 
potential  for  causing  substantial 
environmental  impact. 

Eoonomic  Effect 

Implementation  of  the  proposed  rule 
will  seasonally  close  two  tenths  of  one 
percent  (.02%)  of  Kodiak  Refuge  lands, 
to  commercial  operators  and  public  use 
not  connected  with  the  organized  bear 
viewing  program.  Observations  by 
refuge  personnel  indicate  that 
commercial  use  of  the  closure  area  has 
historically  been  steady.  All  use 
(commercial  and  non-commercial)  was 
estimated  to  have  averaged  266  user 
days  during  1989  and  1990,  and  353 
user  days  during  1991.  These  levels  of 
use  will  clearly  be  exceeded  by  the 
amount  of  commercial  use  (minimum  of 
480  user  days)  that  will  be  allowed 
under  terms  of  a  permit  authorizing  the 
bear  viewing  program.  Thus,  a  net  gain 
of  commercial  use  is  expected  to  occur. 
Also,  at  least  a  portion  of  the 
commercial  use  previously  occurring  in 
the  closure  area  will  simply  be 
displaced  to  another  location  and 
therefore  not  lost  to  the  local  economy. 

Changes  in  use  of  the  resource  will 
have  no  significant  effect  on  national 
income.  Private  income  will  be 
enhanced,  but  dollar  amounts  will  be 
small  and  have  insignificant  impact  on 
the  local  economy.  Agency  costs  for 
monitoring  the  closure  and  the  bear 
viewing  commercial  operation  will  be 
approximately  $40,000  less  than  that 
expended  during  fiscal  year  1992  for 
program  operation  by  the  government. 


This  rulemaking  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866.  In 
addition,  a  review  under  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  has  been  done  to  determine 
whether  the  rulemaking  would  have  a 
significant  effect  on  a  substantial 
number  of  small  entities,  which  include 
businesses,  organizations  or 
governmental  jurisdictions.  This 
proposed  rule  would  have  minimal 
effect  on  such  entities. 

List  of  Subjects  in  50  CFR  Part  36 

Alaska,  Recreation  and  recreation 
areas,  Reporting  and  recordkeeping 
requirements,  and  Wildlife  refuges. 

Accordingly,  part  36  of  chapter  I  of 
title  50  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  36— [AMENDED] 

1.  The  authority  citation  for  Part  36 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  460(k)  et  seq..  668dd 
et  seq..  742(a)  et  seq.,  3101  et  seq..  and  44 
U.S.C.  3501  et  seq. 

2.  §  36.39  (j)  is  revised  to  read  as 
follows: 

§36.39    Public  use. 

•         *         •         »         • 

(j)  Kodiak  Nationa]  Wildlife  Refuge.— 
(1)  Seasonal  public  use  closure  of  the 
O'Malley  River  Area.  Certain  areas 
within  the  Kodiak  National  Wildlife 
Refuge  are  closed  from  June  25  through 
September  30  annually  to  all  public 
access,  occupancy  and  use,  except  for 


individuals  participating  in  the 
O'Malley  Bear  Viewing  Program.  These 
areas  subject  to  seasonal  closure  consist 
of  lands  and  waters  located  within 
Townships  33  and  34  South,  Range  30 
West.  Seward  Meridian,  Alaska, 
consisting  of  approximately  3,955  acres, 
and  more  specifically  described  as 
follows:  Township  33  South.  Range  30 
West.  Seward  Meridian.  Alaska,  all  of 
section  25;  all  of  section  26,  excluding 
U.S.  Survey  10875  and  the  adjacent 
riparian  ownership  (Koniag  Inc.) 
fronting  the  survey  and  extending  to  the 
center  of  Kariuk  Lake;  all  of  section  27; 
the  NE  1/4  of  section  34;  and  all  of 
sections  35  and  36.  excluding  U.S. 
Survey  10876  and  the  adjacent  riparian 
ownership  (Koniag  Inc.)  fronting  the 
survey  and  extending  to  the  center  of 
Kariuk  Lake;  Township  34  South,  Range 
30  West.  Seward  Meridian.  Alaska,  the 
N  1/2  of  section  1  and  the  N  1/2  of 
section  2.  The  refuge  will  provide  a  map 
of  the  closure  area  to  all  interested 
parties. 

(2)  Access  easement  provision. 
Notwithstanding  any  other  provision  of 
this  paragraph  (j).  there  exists  a  twenty- ' 
five  foot  wide  access  easement  on  an 
existing  trail  within  the  Koniag  Inc. 
Regional  Native  Corporation  lands 
within  the  properties  described  in  (j)(l) 
of  this  section  in  favor  of  the  United 
States  of  America. 

Dated:  April  13.  1994. 

George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  WildUfeand 
Parks. 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  3720,  3730,  3800,  3810, 
3820,  3830,  and  3850. 

[WO-660-4191-02-24  1A] 

RIN1004-AC17 

Mining  Claims;  Rental,  Maintenance, 
and  Location  Fees;  Lands  Open  to 
Location,  National  Parks,  King  Range 
National  Conservation  Area,  Indian 
Reservations,  Surface  Management; 
Removal  of  Obsolete  or  Expired 
Regulations,  Consolidation  of 
Remaining  Sections 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  has  two 
objectives.  The  rule  would  implement 
Title  X,  Subtitle  B.  sections  10101 
through  10106  of  the  Omnibus  Budget 
Reconciliation  Act  of  August  10.  1993 
(Pub.  L.  103-66.  107  Stat.  312)  (the  Act), 
which  are  entitled  "Hardrock  Mining 
Claim  Maintenance  Fee."  Section  10106 
of  the  Act  requires  the  Secretary  to  issue 
regulations  implementing  the  Act  as 
soon  as  practicable  after  enactment.  The 
Act  e.xtends,  in  effec:!,  with  certain 
iTiOdifications,  the  mining  claim  fee 
provisions  of  the  Act  of  October  5. 1992, 
until  September  30, 1998.  These  Acts 
require,  unless  the  claimant  qualifies  for 
an  exemption  (or  waiver),  payment  of  an 
annual  fee  of  SlOO  per  mining  claim  or 
site  located  and  held  on  the  public 
lands  pursuant  to  the  General  Mining 
Law  of  1872.  The  Act  also  &stabli.^hes  a 
new  location  fee  of  S25  for  e.ich  new 
mining  claim  or  site  located  on  public 
lands  on  or  after  August  11, 1993,  and 
before  September  30, 1998,  which  is 
required  to  be  paid  at  the  time  of 
recording  of  the  mining  claim  or  site 
with  the  Bureau  of  l,and  Management 
(BLM)  under  section  314(b)  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA)  and  the  ' 
regulations  in  43  CFR  3833.  It  also 
implements  the  new  location  and 
recording  requirements  for  mining 
claims  located  on  Stockraising 
Homestead  Act  lands  required  bv  the 
Act  of  April  16,  1993  (107  Stat.  60). 

!t  removes  obsolete  or  expired 
provisions,  and  consolidates  provisions 
hat  are  still  in  force;  and  effect,  in  the 
regulations  concerning  location  and 
eiijry  of  mining  claims  and  sites  on  coal 
hearing  lands,  on  the  National  Park 
SyWem  units,  the  King  Range 
Ct^nservation  Area,  and  Indian 
reservations. 


DATES:  Comments  should  be  submitted 
by  June  10, 1994.  Comments  received  or 
postmarked  after  this  date  m.ay  not  be 
considered  in  the  decision  making, 
process  on  the  issuance  of  the  final  rule. 
ADDRESSES:  Comments  should  be 
submitted  to:  Director  (140),  Bureau  of 
Land  Management,  room  5555  MIB, 
1849  C  Street  N\V..  Washington,  DC 
20240.  Comments  will  be  available  for 
public  review  in  room  5555  of  the  above 
address  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.),  Monday 
thrpugh  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Bruno,  (202)  452-0350,  or  Roger 
Ha.skins.  (702)  785-6576. 

SUPPLEMENTARY  INFORMATION: 

1.  Maintenance  and  Location  Fees 

Most  of  this  rule  is  devoted  to 
amending  the  regulations  (43  CFR  parts 
3730,  3820,  3830,  and  3850)  previously 
published  in  the  Federal  Register  on 
July  15.  1993  (58  FR  38186).  and 
corrected  on  August  3,  1993  (58  FR 
41184).  That  rule  implemented  the  Act 
of  October  5,  1992  (106  Stat.  1374). 
which  required  a  SlOO  rental  fee  per 
mining  claim  or  site  for  the  1993  and 
1994  assessment  years,  with  payment 
due  for  both  assessment  years  by  August 
31.  1993.  The  law  exempted  claimants 
who  owned  10  or  fewer  mining  claims 
and  sites  and  met  other  criteria.  The 
1993  Aci  extended  the  SlOO  per  claim 
or  site  fee  to  September  30, 1998, 
making  it  an  annual  payment  of  $100 
due  on  each  August  31st,  to  hold  the 
claim  or  site  for  the  upcoming 
a.ssessment  year.  The  name  of  the  fee 
was  changed  in  the  Act  from  "rental 
fee"  to  "maintenance  fee."  A  new  feo  cf 
$25,  called  a  location  fee,  is  required 
under  section  10102  of  the  Act.  It  is  a 
one-time  fee  to  be  paid  to  BLM  at  the 
time  the  new  mining  claim  or  site  is 
recorded.  The  Act  allows  a  waiver  from 
the  maintenance  fee  for  claimants  who 
own  10  or  fewer  mining  claims  and 
sites,  for  certain  mining  claims  and  sites 
undergoing  reclamation,  and  for  several 
other  situations.  Numerous  specific 
provisions  in  the  regulations  on  mining 
would  be  amended  to  r^'flect  the  new 
terminology  and  the  requiremtrnts  of  the 
1993  Ad.  These  include  provisions 
relating  to  filing  claims  en  O.  and  C. 
(revested  Oregon  and  California 
Railroad  and  Reconveyed  Coos  Bay 
Wagon  Road  Grant)  Lands  in  subpart 
3821. 

On  April  16,  1993,  Public  Law  103- 
23  (107  Stat.  60)  vv.is  enacted,  requiring 
new  procedures  and  filings  for 
claimants  locating  and  operating  mining 
claims  on  lands  patented  under  the 
Stockraising  Homestead  Act  of  1916 


(SRHA.  43  U.S.C.  299).  Effective 
October  13,  1993,  prior  to  locating  a 
mining  claim  on  such  lands,  a  claimant 
is  required  to  file  with  the  Secretary  of 
the  Interior  a  notice  of  intent  to  locate 
a  mining  claim  and  to  notify  the  surface 
owner  of  such  notice  of  intent.  SRfLA 
lands  may  not  be  entered  for  the 
location  of  a  mining  claim  until  30  days 
after  the  surface  owner  has  received 
notice  of  the  filing  of  such  notice  of 
intent  to  locate.  Filing  of  the  notice  of 
intent  with  BLM  also  has  the  effect  of 
segregating  the  land  sought  for  90  days 
from  all  other  land  and  mineral  entry  bv 
anyone  else.  Filing  of  a  Plan  of 
Operations  (now  required  by  the  SPJiA) 
extends  the  segregation  until  the  Plan  is 
approved  or  denied  by  the  BLM  District 
Office. 

A  section-by-section  discussion  of  the 
amendments  to  implement  these 
statutory  changes  follows.  Other 
changes  would  be  made  in  certain 
sections  for  purposes  of  updating  and 
clarifying  the  regulations. 

Subpart  3730— Public  Law  359: 
Mining  in  Power  Site  Withdrawals: 
General.  The  sections  on  authorities 
(^  3730.0-3)  and  information  collection 
(§  3730.0-9)  would  be  amended  to  add 
references  to  the  Act  of  August  10,  1993 
(107  Stat.  312).  The  section  on  Purpose 
(§  3730.0-1)  would  also  be  amended  to 
refer  to  lands  included  under  the  O.  and 
C.  Act,  and  would  be  subdivided  for 
clarity. 

Subpart  3734 — Location  and 
As.sessment  Work.  Section  3734.1  of  this 
subpart,  which  requires  the  owner  of  a 
claim  to  file  notice  of  location  and 
as.sessment  work,  would  be  amended  at 
paragraphs  (a)  and  (c)  to  provide  for  the 
inainjenance  it^e  required  by  the  At;t. 

Subpart  3833 — Recordation  of  Mining 
Claims,  Mill  Sites,  and  Tunnel  Sites; 
Payment  of  Service  Charges,  Rental. 
Maintenance,  and  Location  Fees.  This 
subpart,  including  its  title,  would  be 
amended  to  refiect  the  addition  of 
maintenance  and  location  fees  acquired 
by  the  Act.  Various  sections  would  he 
amended  as  follows: 

Section  3833.0-1     Purpose. 
Paragraph  (c)  of  this  section  would  be 
amended  to  add  as  a  purpose  the 
implementation  of  the  annual 
maintenance  fee'esfablished  by  the  Act. 

Section  38^3.0-3    Authority. 
Paragraphs  (e)  and  (f)  of  this  section 
would  be  amended  by  adding  the  Act  to 
the  rental  fee  authority.  A  nevy 
paragraph  (g)  would  be  added  to 
implement  the  mining  claim  entrj'  and 
lor^Ttion  amendments  to  the 
Stockraising  Homestead  Act  of  1916 
enacted  by  Public  I.aw  103-23, 107  Stat. 
60.  The  new  paragraph  cross-references 
part  3814,  which  has  not  yet  been 
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ameaided  to  reflect  the  Act  of  April  16. 
1993,  as  of  this  publication.  However, 
BLM  is  preparing  a  proposed  rule  that 
would  amend  part  3814  for  this 
purpose.  A  new  paragraph  (h)  would  be 
added  to  refer  to  the  Soldier's  and 
Sailor's  Relief  Act  of  1940  (50  U.S.C 
Appendix  565),  which  excuses  active 
duty  military  personnel  from 
perfonnance  of  assessment  work. 

S^tion  3833.0-5    Definitions.  The 
definitions  section  would  be  amended 
by  revising  the  definitions  of  "owner," 
"proper  BLM  office."  "file  or  filed." 
"filirig  year,"  "rental  fee.'"  and  "small 
min^r,"  and  adding  definitions  of 
"maintenance  fee,"  "location  fee." 
"related  party,"  and  "control,"  new 
ternia  introduced  in  the  Act.  Also  added 
are  definitions  of  "forfeiture." 
"retiirnable,"  and  "refundable."  The 
rulejwould  define  "forfeiture"  as  it 
pertfilns  to  mining  claims  or  sites  under 
section  314  of  FLPMA.  and  the  acts  of 
October  5, 1992,  and  August  10. 1993. 
The  U.S.  Supreme  Court,  in  United 
States  V.  Locke,  471  U.S.  84  (1985), 
determined  that  the  term 
"abajndonment"  as  used  in  FLPMA  was 
equivalent  to  "forfeiture." 

The  definition  of  "owner"  would  be 
amehded  to  make  it  clear  that 
owm  s-ship  of  a  mining  claim  is 
detetnined  by  State  and  Federal  law, 
and  ihat  the  owner's  current  address  of 
recoj-d  is  required  to  be  stated  on  ail 
instilments  recorded  or  filed  with  the 
BLM  under  this  subpart. 

Tl  9  definition  of  "proper  BLM  office" 
wou  d  be  amended  to  add  the  Northern 
Di.stf  ic.t  Offices  Re(  ords  and  Public 
Infoimation  Unit  in  Fairbanks,  Alaska, 
as  a  3{roper  recording  office  for  mining 
clainl  instruments  in  Alaska,  in  addition 
to  th  3  office  in  Anchorage. 

T)  9  definition  of  "file  or  filed"  would 
be  arr^erided  to  apply  the  postmark  rule 
fo  re  ika!  and  maintenance  fees,  to  the 
rilin<;(of  waiver  statements  by  qualified 
small|miners,  and  new  locations  or 
cerli  Icotes  of  location. 

The  definition  of  "filing  year"  would 
be  ainended  by  substituting  the  term 
"filiii^  period,"  and  divided  to  define 
the  filing  dates  for  fees  or  exemptions 
und^r  the  Act. 

Thja  definition  of  "rental  fee"  would 
be  amended  to  rem.ove  language 
pertaining  to  the  rental  fee  required  by 
the  Act  of  October  5,  1992,  which  is  no 
'on?^ir  necessary. 

Thja  definition  of  "nonrefimdable" 
wouM  be  removed,  and  a  new  section 
3833jl-8  would  be  added  to  the 
repubtions  providing  for  the  refund  of 
maintenance  and  location  fees  as  well  as 
rental  fees  under  certain  circumstances, 
in  ordjer  to  conform  to  the  Act,  and 


further  clarifying  under  what  conditions 
a  refund  may  be  obtained. 

Section  3833.0-9    Information 
collection.  This  section  would  be 
amended  to  add  the  Acts  of  April  16. 
1993.  and  August  10. 1993.  to  the 
authorities. 

Section  3833.1-2    Recordation  of 
mining  claims,  mill  sites,  and  tunnel 
sites  located  after  October  21, 1976.  This 
section  would  be  amended  by  adding  a 
new  paragraph  (c)  to  explain  the 
requirements  of  the  Act  of  April  16. 
1993  (107  Stat.  60).  which  amended  the 
SRHA  as  it  pertains  to  the  location  of 
mining  claims.  The  Act  of  April  16. 
1993.  places  additional  requirements  for 
approval  of  mineral  operations  on 
Stockraising  Homestead  lands  and  for 
additional  bonding  to  protect  the 
surface  o^vner  from  the  effects  of  mining 
operations.  These  additional 
requirements  will  be  covered  by  another 
proposed  rule  to  amend  43  CFR  subpart 
3814. 

Section  3833.1-3    Service  charges, 
rental  fees,  maintenance  fees,  and 
location  fees;  form  of  remittance  and 
acceptance.  This  section  is  amended  to 
add  the  maintenance  and  location  fees, 
and  restructured  to  clarify  the  payment- 
for-services  policy  with  respect  to 
mining  claim  documents,  filings,  and 
foes. 

Section  3833.1^    Service  charges 
and  location  fees.  This  section  is 
amended  to  add  the  maintenance  and 
location  fees  into  the  appropriate 
paragraphs,  and  is  reorganized  for 
clarity. 

Section  3833.1-5    Rental  fees  and 
maintenance  fees.  This  section  is 
amended  to  add  the  maintenance  fees  to 
the  existing  rental  fees,  and  to  state 
when  and  under  what  circumstances 
each  is  due  and  payable.  A  new 
paragraph  (g)  is  added  to  allow  an 
exempted  mining  claim,  if  transferred  to 
a  party  not  entitled  to  a  Wuiver,  to  have 
the  rental  or  maintenance  fee  otherwise 
owed  on  the  mining  claim  paid  by  the 
transferee  at  the  time  of  recording  the 
transfer  pursuant  to  3833.3  of  this  title. 
A  new  paragraph  (h)  is  added  to 
implement  section  10105(c)  of  the  Act 
of  August  10, 1993.  This  section  of  the 
Act  requires  that  the  maintenance  fee 
and  location  fee  be  adjusted  every  five 
years,  or  allows  adjustments  to  be  made 
sooner  if  the  Secretary  deems  it 
reasonable,  based  upon  any  changes  in 
the  Consumer  Price  Index.  Notice  of  any 
change  is  required  to  be  given  by  July 
1st  of  any  year,  with  the  new  fee  due  by 
August  31st  of  that  same  year.  A  new 
paragraph  (i)  is  added  to  state  that  the 
$100  annual  maintenance  fee  applies  to 
all  mill  and  tunnel  sites,  and  that  a 
waiver  of  payment  of  the  fee  for  mill 


and  tunnel  sites  may  be  obtained  under 
special  circumstances. 

Section  3833.1-6    Maintenance  fee 
waiver  qualifications  under  the  Act  of 
August  10. 1993— Applicable  from  12 
O'clock  noon  on  September  1,  1993, 
until  12  O'clock  noon  September  1. 
1998.  This  section  would  be  retitled  and 
revised  to  identify  the  conditions  under 
which  a  waiver  of  payment  of  the 
maintenance  fees  under  the  Act  may  be 
obtained. 

Section  3833.1-7    Filing 
requirements  for  maintenance  fee 
exemptions  (waivers).  This  section 
would  be  revised  to  identify  the 
documents  required  and  deadlines  for 
applying  for  a  waiver  of  payment  of  the 
maintenance  fees  under  the  Act.  This 
provision  operates  in  advance  of  each 
upcoming  assessment  year.  The 
assessment  work  performed  during  a 
given  assessment  year,  certified  to  under 
this  section,  holds  the  mining  claim  for 
the  next  assessment  year  without 
paym.ent  of  the  maintenance  fee.  For 
those  claimants  who  do  not  pay  the 
required  claim  maintenance  fee  and 
who  instead  seek  a  waiver  from  such 
payment  requirement,  the  failure  to  file 
a  certified  statement  by  each  Atigust  31 
certifS'ing  that  the  assessment  work  was 
done  for  the  assessment  year  just  ending 
will  cause  the  mining  claim  to  be 
forfeited  under  the  Aci.  In  addition, 
failure  to  file  affidavits  of  annual 
ar.3essment  work  on  or  before  December 
30  of  the  year  in  which  the  small  miner 
certification  was  made  will  cause  the 
mining  claim  to  be  forfeited  under  the 
Federal  Land  Policy  and  Manage.aient 
Act.  (For  e.xample,  a  certification  filed 
by  a  qualified  claimant  on  August  31, 
19S4,  certifies  performance  of 
assessment  wcrk  for  the  assessment  year 
thjt  began  at  noon  on  September  1. 
19'(3.  This  allows  a  waiver  of  payment 
of  the  maintenance  fee  due  on  August 
31,  19S4.  to  held  the  claim  for  the 
assessment  year  beginning  at  nocn  on 
September  1,  1994.  However,  if  the 
affidavit  of  labor  is  not  filed  by 
December  30.  19U4,  for  die  work  done 
for  the  assessment  year  beginning  at 
noon  September  1.  1993,  the  claims  are 
deemed  abandoned  and  void  and  are 
forfeited.  This  process  begins  again  with 
the  next  certification  deadline  of  .August 
31.  1995). 

Section  3833.1-8     Refundabili'y  of 
service  charges,  location  fees,  rental  and 
maintenance  fees.  This  section,  which 
would  be  moved  from  §3833.0-5(v)  in 
the  current  regulations,  would  be 
amended  to  reference  location  and 
maintenance  fees,  allow  refunds  of 
service  fees  in  certain  circumstances, 
allow  for  refunds  of  duplicate  payments, 
and  allow  for  refunds  in  any  other 
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situation  in  which  a  payment  is  made 
for  a  mining  claim  that  was  void  by 
operation  of  law  at  the  time  the  payment 
was  made.  Also  added  is  a  provision 
that  voluntary  actions  are  not 
considered  a  reason  for  a  refund. 

Section  3833.2-3    Consistency 
between  the  Federal  Land  Policy  and 
Management  Act.  the  General  Mining 
Law  of  May  10, 1872,  the  Act  of  October 
5, 1992,  and  the  Act  of  August  10, 1993. 
The  section  title  would  be  revised  to 
add  the  Act  of  August  10, 1993,  and 
paragraphs  (d)  and  (e)  would  be 
amended  to  reflect  the  new  dates  in 
1999  when  assessment  work  is  required 
to  be  resumed  when  the  Act  expires. 

Section  3833.2-6    When  evidence  or 
notice  is  not  required.  This  section 
would  be  amended  to-add  the 
conditions  contained  in  the  Act. 

Section  3833.3    Notice  of  transfer  of 
interest.  Paragraph  (c)  would  be 
amended  to  state  clearly  when  a  transfer 
of  interest  becomes  effective  on  the  title 
records  of  BLM. 

Section  3833.4    Failure  to  file,  or  to 
pay  rental,  maintenance  fees,  or  location 
fees.  The  section  title  would  be  revised 
by  adding  maintenance  and  location 
fees.  Paragraph  (a)  would  be  amended 
by  adding  the  conditions  of  the  Act.  The 
amendment  in  this  paragraph  would  not 
allow  claimants  who  do  not  qualify  for 
a  small  miner  waiver  to  claim  a  waiver 
on  only  ten  or  fewer  claims.  This 
provision  does  not  cause  an  automatic 
relinquishment  of  a  claimant's  mining 
claims  or  sites  that  are  over  the  ten- 
claim  limit  for  small  miner  waivers. 
Paragraph  (b)  would  be  amended  bj) 
correcting  cross-references.  A  new 
paragraph  (c)  would  be  added  to  explain 
the  Bureau's  policy  on  the  effect  of 
failure  by  a  purchaser  or  transferee  of  a 
mining  claim  or  site  to  record  the  new 
ownership  interest  with  the  BLM. 

Subpart  3851— As.sessment  Work: 
General.  This  subpart  also  w-ould  be 
amended  to  implement  the  statutory 
changes  contained  in  the  Act.  A 
discussion  of  the  sections  to  be  affected 
and  the  changes  to  be  made  follows: 

Section  3851.3    Effect  of  failure  to 
perform  assessment  work.  Paragraph  (c) 
of  this  section  would  be  amended  to 
state  that  the  Act  suspends  and 
supersedes  the  requirements  to  perform 
assessment  work. 

Section  3851.4    Failure  of  a  co-ovraer 
to  contribute  to  annual  assessment  work 
or  to  the  payment  of  rental  or 
maintenance  fees.  The  section  title 
would  be  amended  by  adding 
maintenance  fees.  The  existing  section 
is  divided  into  new  paragraphs  (a)  and 
(b)  and  the  failure  to  pay  the 
maintenance  fee  is  added  as  another 
ground  for  action  against  a  delinquent 


co-owner.  A  new  paragraph  (c)  would 
be  added  to  identify  the  action  required 
of  co-owners  who  have  met  the 
publication  requirements  of  §  3851.4  to 
terminate  the  interest  of  a  delinquent 
co-owTier,  and  would  like  the  BLM 
record  title  to  the  mining  claim 
corrected.  A  new  paragraph  (d)  would 
be  added  to  refer  to  the  Soldier's  and 
Sailor's  Relief  Act  and  the  fact  that 
pursuant  to  that  Act,  an  active  duty 
military  person  may  not  be  so 
"published  out"  for  failure  to  contribute 
as  long  as  he  or  she  is  on  active  duty 
and  has  complied  with  §3851.6. 

Section  3851.5    Assessment  work  not 
required  after  allowance  of  mineral 
entry.  This  section  would  be  amended 
to  reflect  the  effects  of  the  Act  on  claims 
for  which  mineral  patent  applications 
have  been  filed.  After  the  first  half  of  the 
mineral  entry  final  certificate  has  been 
issued  by  the  Secretary  of  the  Interior 
confirming  the  mineral  entry,  there  is  no 
longer  a  requirement  to  perform 
assessment  work,  and  no  requirement  to 
pay  the  rental  or  maintenance  fees. 

New  §  3851.6    As.sessment  work  not 
required  for  active  duty  military 
personnel.  This  new  section  would  be 
added  to  explain  how  an  active  duty 
military  person  may  apply  for  and 
receive  an  exemption  from  the 
performance  of  a.ssessment  work  and 
payment  of  maintenance  fees  under  the 
Soldier's  and  Sailor's  Relief  Act. 

Subpart  3852— Deferment  of 
Assessment  Work.  This  subpart  would 
be  amended  for  purposes  of  updating 
and  clarification.  Amendments  would 
occur  in  the  following  sections. 

Section  3852.0-3    Authority. 

Section  3852.2    Filing  of  Petition  for 
deferment,  contents.  The  first  two 
sentences  of  paragraph  (a)  would  be 
revised  to  state  clearly  the  filing 
requirements  for  a  deferment  of 
assessment  work. 

Section  3852.3    Notice  of  action  on 
petition  to  be  recorded.  This  section 
would  be  amended  to  state  more  clearly 
the  recording  requirements  for  a 
petitioner,  once  the  BLM  authorized 
officer  has  ruled  on  the  merits  of  the 
petition  for  deferment  of  assessment 
work. 

2.  Removal  of  Obsolete  Provisions  and 
General  Streamlining  of  Mining  Law 
Regulations 

Parts  3720.  3800,  3810  and  3820  of 
title  43,  Code  of  Federal  Regulations 
have  subparts  and  sections  that  are  no 
longer  in  effect  or  no  longer  operative 
due  to  the  repeal  of  the  statutes  upon 
which  they  are  based  or  the  transfer  of 
the  regulatory  authority  to  another 
Interior  agency  that  has  promulgated 
new  rules  to  replace  the  current  rules. 


The  proposed  rule  would  reflect  these 
changes.  Subpart  3827  is  consolidated 
into  subpart  3809,  as  the  two  sets  of 
surface  management  regulations  are 
duplicative. 

Part  3720— Public  Law  357;  Entry  and 
Location  of  Source  Materials  upon 
Public  Lands  Valuable  for  Coal;  Subpart 
3722— Report  to  Geological  Survey. 
Existing  part  3720  and  subpart  3722  of 
this  title  are  based  upon  Section  1  of  the 
Act  of  August  11, 1955  (30  U.S.C.  541), 
concerning  payment  by  mining 
claimants  to  the  United  States  for  the 
value  of  lignite  coal  mined  and  removed 
in  the  development  of  mines  for  source 
materials  (uranium,  thorium,  and  other 
radioactive  minerals).  As  further 
provided  by  section  10  of  the  Act  of 
August  11, 1955  (30  U.S.C.  541i),  this 
provision  expired  on  August  11, 1975. 
and  all  mining  claims  located  upon 
coal-bearing  lands  under  this  Act 
terminated  by  operation  of  law  unless 
patent  had  been  applied  for  prior  to 
August  11, 1975.  All  coal  lands  were 
removed  from  mineral  location  and 
entry  as  of  August  11,  1975.  Therefore, 
part  3720,  including  subpart  3722, 
would  be  removed  in  its  entirety  and 
the  part  number  reser\'ed  for  future  use. 

Subpart  3809 — Surface  Management. 
This  subpart  would  be  amended  to  add 
the  statute  designating  the  King  Range 
Conservation  Area  to  the  authorities 
section,  to  define  the  term  in  the 
definitions  section,  and  to  include  the 
King  Range  in  §  3809.1-4(b)  as  an  area 
requiring  a  mandatory  plan  of 
operations  for  all  activities  exceeding 
casual  use.  The  authorities  section  will 
also  be  amended  to  include  the  Act  of 
April  16,  1993.  for  Stockraising 
Homestead  Act  lands. 

Subpart  3811 — Lands  Subject  to 
Location  and  Purchase.  Three  sections 
in  this  subpart  are  no  longer  necessary 
and  would  be  revised  or  rcn^.b\  od. 
Section  3811.2-2  relates  \j  lands  in 
National  Parks  and  National 
Monuments.  The  Mining  in  the  Parks 
Act  (16  U.S.C.  1901  et  seq.),  effectively 
closed  all  National  Parks  and 
Monuments  to  any  further  mining  claim 
location  or  mineral  entr>'.  After 
September  28, 1976,  no  mining  claims 
could  be  located  in  any  unit  of  the 
National  Park  System.  The  existing 
language  of  §3811.2-2,  which  provides 
that  certain  National  Parks  and 
Monuments  are  open  to  mining  claim 
location,  no  longer  ser\'es  any  purpose. 
Regulations  governing  access  to  existing 
mining  claims  on  National  Parks  and 
Monuments,  and  operations  thereon, 
were  published  by  the  National  Park 
Service  in  1977,  and  are  now  codified 
at  36  CFR  part  9.  Section  3811.2-2 
would  be  revised  to  state  simply  that  no 
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\  1  lit?;  of  the  National  Park  System  are 
f  >en  to  the  location  of  mining  claims 

I  'der  the  General  Mining  Law  of  1872. 
t!  amended. 

Section  3811.2-3     Lands  in  Indian 
r ;  servations.  This  section  would  be 
r :  vised  to  state  tnat  all  Indian 
r '  ser\  aliens  are  closed  to  the  location  of 
i  I  ining  claims  and  to  entry  under  the 
( r  -neral  Mining  Law  of  1872.  as 
c  i  lended.  The  Papago  Indian 

I I  iscrvation  in  Arizona  (now  called  the 
Ti  >  Ho  No  O'odham  Reservation)  was 

c  I  on  to  mining  claim  location  and  entry 
f   )m  June  18.  1^)34.  until  May  27,  1955. 
f  1  irsuant  to  the  Act  of  June  18,  1934  (25 
II  S  C.  461^79.  as  amended).  Since 
Mty  27. 1955.  this  reservation  has  been 

I I  )sed  to  mining  claim  location. 

p;  I  irsuant  to  the  Act  of  May  27,  1955  (25 
I '  SC.  463).  Ail  minerals  on  lands  in 
I  1  Jian  reservations  may  be  acquired 
rr  ly  bv  lease  pursuant  "to  the  Act  of  May 
11,  1938  (25  U.S.C.  396a).  the  Act  of 
Mirch  3,  1909  (25  U.S.C.  396).  or  the 

III  lian  Mineral  Development  Act  of 
i  ^  S2,  25  U.S.C.  2101  et  seq.  The 

Tf  !;u)ations  governing  such  mineral 
li'Jsing  is  found  in  subchapter  I,  title  25, 
I  jde  of  Federal  Regulations. 

{Section  381 1  2-8    Lands  under 
A  ijaska  Public  Sale  Act.  The  Alaska 
Pijblic  Sale  Act  (48  U.S.C.  364a-364e) 
VA  is  repealed  effective  October  21,  1986, 
h.lSe<:tion  703(a)  of  FLPMA  (43  U.S.C. 
1  ^)l).  Accordingly,  §3811.2-fl  would 
b^  removed  in  this  proposed  rule. 

^H:tion  3821.0-3    Authority.  This 
station  is  amended  to  add  the  Act  of 
A.  gust  10.  1993.  as  one  of  t.he 
a  4-horilies  for  the  regulations  in  part 
3<^0. 

iection  382 1 .2     Requirements  for 
fi   ng  notices  of  locations  of  claims; 
d  :  .criptions.  This  section  is  amended  to 
ai!  ]  maintenance,  location,  and  service 
ff  f  s  as  fees  payable  under  part  3820 
wl  en  locating  a  claim.  A  further  change 
states  tiiat  the  location  notice  or 
airendment  is  required  to  indicate  the 
aji  )l:cable  acts  under  which  the  claim  is 
fi(d. 

Section  3821.3     Requirement  for 
fi  i  ng  statements  of  as.sessment  work. 
T  1  is  section  is  amended  to  add  the 
m  E  inter.dnce  tee  as  a  fee  payable  when 
C(  1  aplying  with  annual  requirements 
uaier  part  3820. 

$ubpart  3826— National  Park  Service 
A  -035.  This  subpart  was  also  rendered 
iiioperative  by  the  Act  of  September  28. 
1976  (16  U.S.C.  1901  et seq],  which 
cl  jsed  and  withdrew  fj-om  all  forms  of 
mineral  entry  and  appropriation  all 
lapds  and  units  of  tlie  National  Park 
S^|$tem.  The  authority  for  administering 
ihiB  mining  claims  and  sites  located 
within  the  units  prior  to  September  28, 
1976.  has  been  transferred  to  the 


National  Park  Service.  Access  to  and 
operations  upon  mining  claims  and  sites 
located  within  the  units  of  the  National 
Park  System  are  now  governed  by  36 
CFR  part  9.  and  subpart  3826  would  be 
removed  in  this  rule. 

Subpart  3827 — King  Range  National 
Conservation  Area.  This  subpart  wAl  be 
removed  because  it  is  duplicated  in 
subpart  3809.  It  became  effective  in 
April  1976  to  implement  the  surface 
management  requirements  of  the  Act  of 
Of.tcber  21.  1970  (84  Stat.  1070).  which 
established  the  King  Range  National 
Conservation  Area.  Section  5  of  that  Act 
required  that  all  activities  occurring 
pursuant  to  the  General  Mining  Law  of 
1872  (30  U.S.C.  22  et  seq)  be  managed 
to  prevent  environmental  damage  and 
provide  for  reclamation.  Subsequent  to 
the  April  1976  rule,  on  October  21, 
1976,  FLP\L\  was  enacted.  Section 
302(b)  of  that  Act  required  that  all 
public  lands  be  managed  to  prevent 
undue  or  unnecessary  degradation  from 
activities  on  them,  including  activities 
under  the  General  Mining  Law  of  1872. 
Section  602  of  FLPMA  expanded  the 
boundaries  of  the  King  Range 
Conservation  Area.  Subsequently, 
regulations  were  promulgated  at  43  CFR 
subpart  3809  in  November  1980 
regulating  all  mining  activities  on 
public  lands  under  the  administration  of 
the  Bureau.  These  regulations  in  subpart 
3809  duplicate  subpart  3827  in  form, 
content,  and  requirements.  Therefore, 
the  regulations  in  subpart  3827  would 
be  merged  with  subpart  3809,  and 
subpart  3809  would  be  amended  to 
include  the  King  Range  Conservation 
Area,  under  the  same  criteria  as 
currently  apply  to  the  California  Desert 
Conservation  Area.  Since  enactment  of 
FIPMA,  the  BLM  has  received  no  Plans 
of  Operations  for  mining  in  the  King 
Range  Con.servation  Area  lands. 

It  nas  been  determined  that  this 
proposed  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  that  no  detailed 
statement  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C))  is 
required.  The  BLM  has  determined  that 
this  rule  is  categorically  excluded  from 
further  environmental  review  pursuant 
to  516  Departmental  Manual,  Chapter  2, 
Appendix  1,  Item  1.10,  and  that  the  rule 
will  not  significantly  affect  the  10 
criteria  for  exceptions  listed  in  516  DM 
2,  Appendix  2.  Pursuant  to  the  Council 
on  Environmental  Quality  regulations 
(40  CFR  1508.4)  and  environmental 
policies  and  procedures  of  the 
Department  of  the  Interior,  "categorical 
exclusions"  means  a  category  of  actions 
that  do  not  individually  or  cumulatively 


have  a  significant  effect  on  Lhe  human 
environment  and  that  have  been  found 
to  have  no  such  effe<;t  in  procedures 
adopted  by  a  Federal  agency  and  for 
which  neither  an  environmental 
as.sessment  nor  an  environmental 
impact  statement  is  required. 

This  rjle  has  been  reviewed  under 
Executive  Order  12866. 

The  Department  also  certifies  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entiiies  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  stq.). 
The  fee  may  represent  an  economic 
consideration  fore  small,  marginal 
operation  that  does  not  qualify  for  an 
e.temption  under  the  rule.  However, 
most  small  operations  would  qualify.  A 
small  entity  ihat  holds  a  valuable 
mining  claim  will  not  be  deterred  by  the 
annual  fee.  and  manv  of  them  will 
qualify  for  an  exemption.  Most  marginal 
claims  were  already  abmdoned  in  1993 
upon  promulgation  of  the  regulations 
implementing  the  Act  of  October  3. 
1992. 

As  required  by  Executive  Order 
12830.  the  Department  of  the  Interior 
has  determined  that  the  .iile  would  not 
cause  a  taking  of  private  property.  The 
requirement  (hat  a  mode'rt  fee  be  paid  to 
hold  or  maintain  an  r:xi-,ting  unpatented 
milling  claim,  mill  or  tunnel  site 
constitutes  a  i-easonablo  regulatory 
burden,  and  it  will  have  no  effect  on  a 
claimant's  possessory  interest  in  or 
enjoyment  of  his  or  her  claim,  or  site  as 
long  as  he  or  she  complies  with  the 
requirement. 

The  Department  has  certified  to  the 
Offi'.e  of  Management  and  Budget  that 
these  regulations  meet  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)(2)  of  Executive  Order  12778. 

The  provisions  forcoilection  of 
information  contained  at  43  CFR  parts 
3730.  3820.  3830.  and  3850.  and  subpart 
3809  have  previously  been  approved  by 
the  Office  of  Management  and  Budget 
and  assigned  clearance  numbers  1004- 
0104.  1004-0110,  and  1004-0114. 
Information  collections  for  parts  3730, 
3820.  3830.  and  3850  were  consolidated 
under  clearance  number  1004-0114  in 
the  July  15.  1993  rulemaking  (58  FR 
38186).  As  this  rulemaking  removes 
obsolete  or  inoperative  sections  of  title 
43.  Code  of  Federal  Regulations,  and 
extends  the  previously  enacted  Act  of 
October  5.  1992.  and  implementing 
regulations  published  on  July  15,  1993, 
this  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C  3501  et  seq. 
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List  of  Subjects 

43  CfR  Part  3720 

Coal,  Mineral  royalties.  Mines,  Public 
lands — mineral  resources. 

43  CFR  Part  3730 

Administrative  practice  and 
procedure.  Mines,  Public  lands — 
mineral  resources.  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

43  CFR  Part  3800 

Administrative  practice  and 
procedure.  Environmental  protection, 
Intergovernmental  relations.  Mines, 
Public  lands — mineral  resources. 
Reporting  and  recordkeeping 
requirements,  Surety  bonds,  Wilderness 
areas. 

43  CFR  Part  3810 

Mines,  Public  land.s — mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

43  CFR  Part  3820 

Mines,  Monuments  and  memorials. 
National  forests.  National  parks.  Public 
lands — mineral  resources.  Reporting 
and  recordkeeping  requirements.  Surety 
bonds.  Wilderness  areas. 

43  CFR  3830 

Mineral  royalties.  Fees,  Mines,  Public 
lands — mineral  resources.  Reporting 
and  recordkeeping  requirements. 

43  CFR  3850 

Assessment  work.  Mines,  Public 
lands — mineral  resources.  Reporting 
and  recordkeeping  requirements. 

Under  the  authority  of  sections  441 
and  2478  of  the  Revised  Statutes,  as 
amended,  (43  U.S.C.  1457  and  1201); 
section  2319  of  the  Revised  Statutes,  as 
amended  (30  U.S.C.  22):  sections  310 
and  703(a)  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  as 
amended  (43  U.S.C.  1701  and  1740); 
and  the  acts  October  5,  1992  (106  Stat. 
1374).  April  16, 1993  (107  Stat.  60),  and 
August  10,  1993  (107  Stat.  312);  parts 
1820,  3730,  3820,  3830,  and  3850,  and 
subpart  3809,  Groups  1800,  3700  and 
3800,  subchapters  A  and  C,  chapter  II  of 
title  43  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 

PART  3720— PUBLIC  LAW  357;  ENTRY 
AND  LOCATION  OF  SOURCE 
MATERIALS  UPON  PUBLIC  LANDS 
VALUABLE  FOR  COAL 

1.  Part  3720  is  removed  and  reser\'ed. 


PART  3730— PUBUC  LAW  359;  MINING 
IN  POWERSITE  WITHDRAWALS: 
GENERAL 

2.  The  authority  citation  for  part  3730 
is  revised  to  read  as  follows: 

Authority:  69  Stat.  681.  30  U.S.C.  621-G25; 
43  U.S.C.  iVoi  et  seq.:  106  Stat.  1374,  1378- 
T379:  Public  Law  103-66,  title  X,  subtitle  B. 
sees.  10101-10106.  of  the  Act  of  August  10, 
1993  (107  Stat.  312). 

Subpart  3730— Public  Law  359;  Mining 
in  Power  Site  Withdrawals:  General 

3.  Section  3730.0—1  is  revised  to  read 
as  follows: 

§3730.0-1    Purpose;  lands  open. 

(a)  The  purpose  of  the  Mining  Claims 
Rights  Restoration  Act  of  August  11, 
1955  (Act),  is  to  permit  the  mining, 
development,  and  utilization  of  the 
mineral  resources  of  all  public  lands 
withdrawn  or  reserved  for  power 
development  and  other  purposes,  e.xcept 
for  lands  that: 

(1)  Are  included  in  any  project 
operating  or  being  constructed  under  a- 
license  or  permit  issued  under  the 
Federal  Power  Act  or  other  Act  of 
Congress,  or 

(2)  Are  under  examination  and  survey 
by  a  prospective  licensee  of  the  Federal 
Energy  Regulatory  Commission  under 
an  uncancelled  preliminary  permit 
which  has  not  been  renewed  more  than 
once. 

(b)  Locations  made  under  the  Act  on 
lands  withdrawn  or  reserved  for  power 
development  within  the  revested 
Oregon  and  California  Railroad  and 
reconveyed  Coos  Bay  Wagon  grant  are 
also  subject  to  the  provisions  of  the  Act 
of  April  8,  1948  (62  Stat.  162).  See 
subpart  3821  of  this  title. 

4.  Section  3730.0-3  is  revised  to  read 
as  follows: 

§  3730.0-3    Authority. 

The  authorities  for  the  regulations  in 
this  part  are  the  Act  of  August  11.  1955 
(30  U.S.C.  621-625);  section  314  of  the 
Act  of  October  21.  1976  (43  U.S.C. 
1744);  Public  Law  102-381.  October  5. 
1992  (106  Stat.  1374.  1378-79);  and 
Public  Law  103-66  (sections  10101- 
10106),  August  10, 1993  (107  Stat.  312). 

5.  Section  3730.0-9  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§3730.0-9    Information  collection. 

(a)  The  collections  of  information 
contained  in  subpart  3730  have  been 
approved  by  the  office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1004- 
0110  and  subsequently  consolidated 
with  1004-0114.  The  information  will 
enable  the  authorized  officer  to 


determine  whether  a  mining  claimant  is 
qualified  to  hold  a  mining  claim  or  site 
for  the  exploration,  development,  and 
utilization  of  minerals  on  all  public 
lands  that  are  withdrawn  for  power 
development.  A  response  is  required  to 
obtain  a  benefit  in  accordance  with  the 
Act  of  August  11,  1955  (30  U.S.C.  621- 
625),  Section  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  as 
amended  (43  U.S.C.  1744),  the  Act  of 
October  5, 1992  (Pub.  L.  102-381.  106 
Stat.  1374,  1378-79).  and  the  Act  of 
August  10.  1993  (Pub.  L.  103-66,  107 
Stat.  312). 


Subpart  3734 — Location  and 
Assessment  Work 

6.  Section  3734.1  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§  3734.1    Owner  of  claim  to  file  notice  of 
location  and  assessment  work. 

(a)  The  owner  of  any  unpatented 
mining  claim,  mill  site,  or  tunnel  site 
located  on  land  described  in  §  3730.0- 
1  (a)  and  (b).  shall  file  all  notices  or 
certificates  of  location,  amended  notices 
or  certificates,  and  transfers  of  interest, 
with  the  proper  State  Office  of  the 
Bureau  of  Land  Management  pursuant 
to  §§  3833.1.  3833.3,  3833.4,  and  3833.5 
of  this  title,  and  pay  the  applicable 
rental,  maintenance,  location,  and 
service  fees  required  by  subpart  3833  of 
this  title.  The  notice,  certificate, 
transfer,  or  amendment  thereto  shall  be 
marked  by  the  owner  to  indicate  that  it 
is  being  filed  pursuant  to  the  Act  of 
August  11,  1955,  the  Act  of  April  8, 
1948,  or  both,  as  required  by  §  3833.5(c). 
Failure  to  so  mark  the  location 
certificate  will  delay  the  procedures  to 
authorize  mining  under  subpart  3736. 
***** 

(c)  The  owner  of  any  unpatented 
mining  claim,  mill  site,  or  tunnel  site 
located  on  land  described  in  §  3730.0- 
1  shall  perform  and  record  annual 
assessment  work  if  he  or  .she  qualifies  as 
a  small  miner  under  §  3833.0-5(u)  of 
this  title  or  pay  an  annual  maintenance 
fee  of  $100  per  unpatented  mining 
claim,  mill  site,  or  tunnel  site  in  lieu  of 
the  annual  assessment  work  or  Notice  of 
Intent  to  Hold,  pursuant  to  subpart  3833 
of  this  title. 

PART  3800— MINING  CLAIMS  UNDER 
THE  GENERAL  MINING  LAWS 

7.  The  authority  citation  for  part  3800 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  447;  16  U.S.C.  347- 
354;  16  use.  460v  et  seq..  16  U.S.C.  473, 
478-482;  16  U.S.C.  1901,  1907;  30  U.S.C.  22 
etseq.:  30  U.S.C.  122.  161.  162;  30  U.S.C.  ' 
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242;  31  use.  9701;  43  U.S.C.  2;  43  U.S.C. 
154;  43  use.  299.  300;  43  U.S.C.  1201;  43 
U.&.C.  1474;  43  U.S.C.  1701  et  seq.;  50  U.S.C. 
Appendix  565;  62  Stat.  162;  100  Stat.  3457- 
34  58;  106  Stat.  1374,  1378-1379;  107  Stat. 
eokind  107  Stat.  312. 

Subpart  3809— Surface  Management 

a.  Section  3809.0-3  is  amended  by 
adding  new  paragraph  (e)  to  read  as 
fojjows: 

§3809.0-3    Authority. 


I«i 


Ifc)  The  Act  of  October  21,  1970  (16 
U.p.C.  460y  et  seq  ),  as  amended  by 
section  602  of  the  Federal  Land  Policy 
anki  Management  Act  of  1976  (16  U.S.C. 
46ldy-8),  established  the  King  Range 
Conservation  .'\rea  in  California.  The 
Secretary  is  required  under  these  .-Xcts  to 
manage  activities  in  this  consenation 
aroe  under  the  General  Mining  Law  of 
1872  in  such  a  manner  as  to  protect  the 
sonic,  .scientific,  and  environmental 
va  lues  against  undue  impairment,  and 
ensjure  against  pollution  of  streams  and 
w<  jers. 

J|.  Section  3309.5  is  amended  by 
adding  new  paragraph  (1)  to  read  as 
fol  Ipws: 

§3609.0-5    Definitions. 

*         *         *         * 

fl  King  Range  Consmation  Area 
mdSns  the  area  designated  pursuant  to 
thf  Act  of  October  21.  1970  (16  U.S.C. 
46py  et  seq.),  as  amended  by  section  602 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (16  U.S.C. 
46]y-8). 

I  3.  Section  3809.1-4  is  amended  by 
ad  jjing  new  paragraph  (b)(6}  to  read  as 
,vs: 


follow 


§3809.1-4 
reauired. 


Plan  of  operations:  When 


(6)  The  area  designated  as  the  King 
Range  Conservation  Area  pursuant  to  16 
U.S.C.  460y  et  seq.,  as  amended  by 
section  602  of  the  Federal  Land  Policy 
and  Management  Act  of  1976. 


PART  3810— LANDS  AND  MINERALS 
SUBJECT  TO  LOCATION 

Subpart  3811— Lands  Subject  to 
Location  and  Purchase 

11.  Section  3811.2-2  is  revi.sed  to  read 
as  follows: 

§  381 1 .2-2    Lands  in  national  parks  and 
monuments. 

The  Mining  in  the  Parks  Act  (16 
U.S.C.  1901  et  seq.).  effectively 
withdrew  all  National  Parks  and 


Monuments  from  location  and  entry 
under  the  General  Mining  Law  of  1872. 
as  amended.  Since  September  28,  1976. 
all  National  Parks  and  Monuments  and 
other  units  of  the  National  Park  System 
have  been  closed  to  the  location  of 
mining  claims  and  sites  under  the 
General  Mining  Law  of  1872,  as 
amended.  Valid  existing  rights  are 
recognized,  but  access  and  permission 
to  operate  mining  claims  and  sites 
within  units  of  the  National  Park 
System  are  now  governed  by  36  CFR 
part  9. 

12.  Section  3811.2-3  is  revised  to  read 
as  follows: 

§3811.2-3    Lands  in  Indian  reservations. 

All  lands  contained  within  the 
boundaries  of  an  established  Indian 
Reservation  are  withdrawn  from  all, 
location,  entry,  and  appropriation  under 
the  General  .Mining  Law  of  1872,  as 
amended.  All  minerals  on  Indian 
Reservations  may  only  be  acquired  by 
lease  pursuant  to  the  Act  of  May  11, 
1938  (25  U.S.C.  396a),  the  Act  ol  March 
3,  1909  (25  U.S.C.  396),  or  the  Indian 
Mineral  Development  Act  of  1982  (25 
U.S.C.  2101  et  seq).  The  regulations 
governing  the  mineral  leasing  of  Indian 
lands  are  found  in  25  CFR  Subchapter 

13.  Section  3811.2-8  is  removed. 

PART  3820— AREAS  SUBJECT  TO 
SPECIAL  MINING  LAWS 

Subpart  3821—0.  and  C.  Lands 

14.  Section  3821.0-3  is  revi.sed  to  read 
as  follows: 

§3821.0-3    Authority. 

The  authorities  for  the  regulations  in 
this  subpart  are  the  .A.ct  of  April  8,  1948 
(62  Stat.  162);  section  314  of  the  Federal 
Land  Policy  and  Management  .'\c  t  of 
1976  (43  U.S.C.  1744);"Public  Law  102- 
381,  October  5,  1992  (106  Stat.  1374, 
1378-79);  and  sections  10101-10106  of 
Public  Law  103-66,  August  10,  1993 
(107  Stat.  312). 

15.  Section  3821.2  is  fevised  to  read 
as  follows: 

§3621.2    Requirements  for  filing  notices  of 
locations  of  claims;  descriptions. 

The  owner  of  any  unpatented  mining 
claim,  mill  site,  or  tunnel  site  located  on 
land  described  in  §3821.1  shall  file  all 
notices  or  certificates  of  location, 
amended  notices  or  certificates,  and 
transfers  of  interest  in  the  proper  State 
Office  of  the  Bureau  of  Land 
Management  pursuant  to  §§3833.1, 
3833.3,  3833.4.  and  3833.5  of  this  title 
and  shall  pay  the  applicable  rental, 
maintenance,  location,  and  ser\  ice  fees 
required  by  subpart  3833  of  this  title. 


The  notice  or  certificate  of  location,  or 
amendment  thereto,  shall  be  marked  by 
the  owner  as  being  filed  under  the  .'\ct 
of  April  8. 1948,  and.  if  located  on 
powersite  lands,  also  the  Act  of  August 
11,  1955,  as  prescribed  by  §§3734  1  and 
3833.5  of  this  title. 

16.  Section  3821.3  is  revised  to  read 
as  follows: 

§  3821.3    Requirement  for  filing  statements 
of  assessment  work. 

The  owner  of  an  unpatented  mining 
claim,  mill  site,  or  tunnel  site  located  on 
O.  and  C.  lands  shall  perform  and 
record  proof  of  annual  assessment  work, 
or  pay  an  annual  rental  or  maintenance 
fee  of  SlOO  per  unpatented  mining 
claim,  mill  site,  or  tunnel  site,  pur<i:iant 
to  subpart  3933  of  this  title. 

Subpart  3826— National  ParK  Service 
Areas 

Subpart  3326— [Removed  &  Reserved] 

17.  Subpart  3826  is  n  moved  and 
reserved. 

Subpart  3827— King  Range  National 
Conservation  Area. 

Subpart  3827— [Remcvc-d  &  Reserved] 

18.  Subpart  3827  is  r<  moved  and 
rt^served. 

PART  3830— LOCATION  OF  MININ3 
CLAIMS 

19.  The  authority  citj!ion  for  p;irt 
3830  is  revised  to  read  as  follows: 

Authority:  .iO  U.S.C.  22;  4  t  U.SC.  KUl   31 
i:  S.C.  9701;  ir,  use  19(11.  1907;  43  I   .*;  C. 
1740  and  1744:  30  U.S.C.  2A2:  50  U.SC 
i'ppendix  565;  106  Stat.  1  i74,  1378-79  1U7 
Sl.it.  60;  107  St, It   312. 

Subpart  3833— Recordation  of  Mining 
Claims,  Mill  Sites,  and  Tunnel  Sites; 
Payment  of  Service  Charges,  Rental, 
Maintenance,  and  Location  Fees 

20.  Sectio:!  3833.0-1  is  amended  hy 
revising  pa.-,igraph  (c)  to  road  asfriiows: 

§3833.0-1     Purpose. 

•  •         •         *         • 

(c)  The  payment  in  the  same  of:i<  ••  of 
an  annual  rt'nfal  or  maintenance  if-  if 
required,  for  each  miniI:^!  claim,  nd 
site,  or  tunnel  site  held  by  the  claii  uiit, 

•  •         *         «         * 

21.  Section  3833.0-3  is  amended  uy 
revising  the  first  sentence  of  para>"-.ph 
(a),  revising  paragraphs  (e)  and  (0     .id 
adding  new  paragraphs  (g)  and  [hi  '.d 
read  as  follows: 

§3833.0-3    Authority. 

(a)  Sections  314(a)  and  (b)  of  th. 
Federal  Laud  Policy  >ind  Managen:^   ,t 


Federal 
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A(  i  (43  use.  1744)  require  the 
recordation  of  unpatented  mining 
claims,  mill  sites,  and  tunnel  site.s,  and 
the  filing  of  information  concerning 
annual  assessment  work  performed  ore 
notice  of  intention  to  hold  mining 
claims  in  the  proper  BLM  office  within 
specified  time  periods.*   *  * 
***** 

(e)  The  Act  of  October  5,  1992  (Pub. 
L.  102-381, 106  Stat.  1374,  1378-79), 
and  sections  lulOl-10106  of  the  Act  of 
Augu.st  10. 1993  (Pub.  L.  103-66.  107 
Stat.  312),  require  an  annual  rental  or 
maintenarxe  fpe  of  $100  to  be  paid  to 
the  proper  State  Office  of  the  Bureau  of 
L'jnd  Management  for  each  non-exempt 
mining  claim,  mill  site,  or  tunnel  site 
located  or  held  under  section  314(b)  of 
PIPMA  for  the  assessment  years 
beginning  on  September  1,  1992,  and 
ending  on  September  1,  1998.  With 
certain  exceptions  provided  in  §3833.1- 
6.  this  fee  is  in  lieu  of  the  requirement 
to  perform  and  record  annual 
assessment  work  under  30  U.S.C.  28- 
28e  and  section  314(a)(1)  of  FLF.V1A. 
Failure  to  pay  the  fee  within  the  time 
limits  prescribed  by  the  Acts  of  October 
5,  1992.  and  August  10. 1993. 
constitutes  a  statutory  abandonment  and 
forfeiture  of  the  non-exempt  mining 
claim,  mill  site,  or  tunnel  site. 
Provisions  reiat.ng  to  rental  and 
maintenance  fees  and  exemptions  are 
contained  in  ^§3833.0-3(0.  3833.1-5, 
3833.1-6,  and  3833.1-7. 

(f)  Section  2.511(e)(2)  of  the  Energy 
Policy  Act  of  1992  (30  U.S.C.  2<i2) 
requires  oil  shale  claim  holders  to  pay 
an  annual  fee  of  $350  per  oil  shale 
claim,  notwithstandipg  any  other 
provision  of  law,  including  the  Act  of 
October  ,S,  1992.  In  addition,  the  Act  of 
August  10, 1993,  specifically  states  that 
the  maintenance  fee  provision  shall  not 
apply  to  any  oil  shale  claims  for  which 
a  fee  is  required  to  be  paid  under 
si'Clion  2511(p1(2)  of  the  Energy  Policy 
Act  of  1992.  The  S'i.'iO  fee  requirement 
for  oil  shale  claims  remains  in  effect. 
The  $550  fee  is  first  payable  on  or  before 
Decem.ber  31.  1993,  and  each  December 
31st  thereafter. 

(g)  The  StocL-aising  Homestead  Act  of 
December  29,  1916  (SRHA)  (43  U.S.C. 
299).  as  amended  bv  the  Act  of  April  16. 
1993  (107  Stat.  HC).'provides  that  no 
person  other  than  the  surface  ov/ner 
may  locale  a  mining  claim  on  SRH.\ 
lands  after  Octuber  13,  1993,  until  a 
notice  of  intent  to  locate  has  been  filed 
with  th3  proper  BLM  State  office  ajid 
the  surface  owner  is  notified  of  the 
filing. 

( iKi)  When  a  notice  of  intent  to  locate 
a  mining  claim  has  l)een  properly  filed. 


no  other  person  may,  until  90  days  a.fier 
the  date  the  notice  of  intent  is  filed: 

(A)  File  such  a  notice  with  respect  to 
any  portions  of  the  lands  covered  by  the 

^■first  notice; 

(B)  Explore  for  minerals  or  locate  a 
mining  claim  on  any  portion  of  such 
lands;  or 

(C)  File  an  application  to  acquire  any 
interest  in  any  portion  of  such  lands 
pursuant  to  section  209  cf  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  use.  1719). 

(ii)  The  90-aay  exclusive  right  may  be 
extended  by  filing  a  Plan  of  Operations 
pursuant  to  subpart  3809  of  this  title. 
The  extension  runs  until  the  BLM  has 
approved  or  denied  the  Plan  of 
Operations. 

(2)  The  mining  claimant  may  not 
enter  the  lands  encompassed  by  a  notice 
under  the  Act  oT  April  16.  1993,  until  at 
lea.st  30  days  after  he  or  she  has 
properly  notified  the  surface  owner  by 
registered  or  certified  mail,  return 
receipt  requested. 

(3)  The  Act  of  April  16,  1993.  contains 
numerous  other  requirements 
prerequisite  to  a  claimant  engaging  in 
mineral  exploration  and  development 
activities  on  SRHA  lands.  These 
requirements  are  administered  pursuant 
to  subpart  3814  of  this  title. 

(h)  The  Soldier's  and  Sudor's  Relief 
Act  of  1940  (50  U.S.C.  appendix  565) 
excuses  performance  of  assessment 
work  by  military  personnel  while  they 
are  on  active  duty,  or  within  6  months 
of  their  release  from  active  duty,  or 
during  or  within  6  months  after  their 
release  from  any  period  of 
hospitalization  due  to  military  injuries. 
The  procedures  for  obtaining  a  waiver 
from  the  perfonnance  of  assessment 
work  may  be  found  in  subpart  3851  of 
this  title. 

22.  Section  3833.0-5  is  amended  by 
revising  paragraphs  (e).  (g).  (m).  (o).  and 
(t),  removing  paragraph  (v). 
redesignating  existing  paragraph  (w)  as 
paragraph  (v),  and  adding  paragraphs 
(w).  (x),  (y),  (z).  (aa).  (hb).  and  (cc)  to 
read  as  follows: 

§3833.0-6    Definitions. 

***** 

(e)  Owner  or  claimant  means  the 
person  who  is.  under  Stale  or  Federal 
law,  the  holder  of  the  right  to  sell  or 
transfer  all  or  any  part  of  an  unpatented 
mining  claim,  mill  site,  or  tunnel  site. 
The  name  of  the  owner  and  his  or  her 
current  address  shall  be  identified  on  all 
in.'Jtriiments  required  to  be  recorded  or 
filed  by  '.he  regulations  in  this  .subpart. 
***** 

(g)  Proper  BLM  office  means  the 
Bureau  of  Land  Management  State  office 
listed  in  §  1821.2-l(d)  of  this  title 


having  jurisdiction  over  the  land  in 
V.  liich  the  claims  or  sites  are  located.  In 
Al.i.ska,  the  Northern  District  offices 
Records  and  Public  Information  Unit 
located  in  Fairbanks  may  also  receive 
and  rrjcord  documents,  filings,  and  fees 
for  all  mining  claims,  mill  sites,  and 
tunnel  sites  located  in  the  Slate  of 
Ahiska. 
•        *        »        *        » 

(.m)  File  or  filed  means  being  received 
and  date  stamped  by  the  proper  BI_M 
office.  For  puri)oses  of  complying  with 
§§3833.1-2.  3833.1-3.  3833.1-5. 
3833.1-6,  3333.1-7.  or  §  3833.2.  a  filing 
or  fee  is  timely  if  the  required  affidavit 
of  .assessment  work  or  notice  of 
intention  to  hold,  or  rental  fee  or 
maintenance  fee,  or  maintenance  fee 
waiver,  is  received  within  the  time 
period  prescribed  by  law.  or,  if  mailed 
to  the  proper  BLM  office,  is  contained 
within  an  envelope  clearly  postmarked 
by  the  Uni'ed  States  Postal  Service 
within  the  period  prescribed  by  law  and 
received  by  the  proper  BLM  State  office 
within  15  calendar  days  subsequent  to 
such  period.  (See  §  18"21.2-2(e)  of  this 
title  if  ihe  last  day  falls  on  a  day  the 
office  is  closed). 
***** 

(0)  Filing  period  means  the  time 
period  during  which  documents  and 
fees  are  required  to  be  provided  to  the 
proper  BLM  office.  The  time  periods  ael 
forth  in  each  statute  are  as  follows: 

(1)  Except  for  filings  and  recordings 
required  of  a  small  miner  qualifying  for 
a  waiver  under  §  3833.1-7  of  this  title, 
filings  under  FLPMA  that  would  have 
been  due  on  or  before  December  30, 
1993,  and  each  December  30  there-nfter. 
are  waived  effective  January  1, 1993, 
and  so  long  thereafter  as  the  Acts  of 
October  5,  1992.  and  August  10,  1993. 
are  in  effect. 

(2)  Waivers  from  payment  of 
maintenance  fees  and  filings  under 
sections  10101-10106  of  the  Act  of 
Augu.st  10. 1933,  shall  be  submitted  by 
August  31,  1994,  and  each  August  31 
thereafter  through  and  including  August 
31,  1998.  under  the  conditions  of  that 
Act.  See  §§3833.1-6  and  3833.1-7. 

(3)  Rental  and  maintenance  fees 
required  by  §  3833.1-5  are  to  be 
submitted  to  the  proper  BLM  o.''fice  by 
August  31,  1994,  and  each  August  31 
thereafter  through  and  including  August 
31.  1998. 
***** 

(t)  Bental  fee  m.eans  the  fee  required 
by  the  Act  of  October  5,  1992  (Pub.  L. 
102-381. 106  Stat.  1374,  1378-79),  to 
iiolda  mining  claim,  mill  site,  or  tunnel 
site  for  the  1993  and  1994  as.sessment 
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or  that  was  newly  located  in  either 
hoL^e  years. 


( w)  Maintenance  fee  means  the 
81  fflual  SiOO  pavTOcnt  rtHuiired  by 

ion  10101  01  the  A(.t  of  August  10. 
l^p  (.-'ub.L.  103-e5,  107  Stat.  312).  to 
d  ond  maintjina  mining  cioiiTi,  irlil 
I,  or  turnel  site.  Tha  maintenance  fee 
is  in  heu  of  the  requirem»'n;s  for 
pu  forming  assessment  work  under  30 
.C.  28-2fle  and  for  filing  an  annual 
liav  it  of  labor  or  aoUrc  of  intt-ntion 
lold  with  the  proper  oftke  of  the 
'tau  of  Land  Management  under  43 
C.  1744(a)  and  ir.)  and  §  3833.2. 
Up.  Jer  certain  conditions  provided  in 
?33.1-fi,  a  waiver  of  the  paym-.^nt  of 
$100  annual  lee  may  be  obtained, 
requirement  to  pay  a  maintenance! 
doe.s  not  apply  to  any  claim  located 
r  Septeniher  29.  1908.  The 
ntewance  fee  requirc^rnents  are 
governed  bv  ^§3833  1-.5,  3333. 1-6  and 
3?t  3.1-7. 

ji)  Location  frf  means  tlie  one  tin-.e 

payment  required  bv  section  10102 
I.e  Act  of  Aijqust  10.1903,  for  all 
■■'  mining  ( laims  and  sites  located 
ur '  n  the  publ'c  lands  on  or  after  August 


1 1LJ1993,  and  before  September  30, 
19l  a.  The  location  fee  shall  be  paid  at 
tli ;  lime  the  mining  cKiini  or  site  >s 
ret ;  jrded  with  the  proper  BLM  office. 
•)  Pflatt'd  p'lrty  mi-rms,  as  defined  in 
inn  10101(d)(2)  of  the  Act  of  August 
1003: 

)  The  spouse  and  dej  i^ndent 
dren  of  the  claimant  as  denned  in 
;  ion  152  of  the  Interna!  Revenue 
C.:jceof  1986.  or 

;  )  A  person  who  con;rcIs,  is 
I'rolied  by,  or  is  undrr  common 
iprol  with  the  claim.ant. 
,)  Control  means,  as  deflntd  in 
.'  ion  10101(d)(2)  of  ih>»  Act  of  August 
10-t3.  actual  control,  legal  control, 
tho  power  to  exercise  control, 
cugh  or  by  common  directors.     ' 
li  -ers,  stockholders,  a  voting  trust,  or 
olding  company  or  investment 
coitpany,  or  any  other  means, 
(j  a)  Fnrfeitnrt  m.eans  an  act  or  failure 
)ct  that  results  in  an  unpatented 
i  ling  claim,  mill,  or  tunnel  site  bei.'ig 
derined  to  h.e  either  abandoned  and 
vo  d  or  null  and  void  by  operatica  of 
ap  jjicable  law. 

(rth)  Feturnat)!';  means  that  a  check  or 
negotiable  instrum.ent,  including  a  valid 
cr«dif  ca.'d  order,  is  received  by  the 
authorized  officer  but  not  yet  processed 
thrjuugh  the  accounting  system  of  the 
Bureau  of  Land  Management,  and  can 
be  f^!turned  to  the  originator  without 
pr(^cessing  of  a  refund  check  through 
the  United  States  Treasury  pursuant  to 
§3B33.1-8. 


(cc)  U'-fundabh  means  that  a  check  or 
negotiable  instrument,  includir.i^  a  valid 
credit  card  order,  has  been  processed 
through  the  accounting  system  or  the 
Bureau  of  Land  Management,  and 
cannot  be  returned  to  the  originator 
without  the  processing  of  a  refund 
check  thro-.jgh  the  United  States 
Treasury  pursuant  to  §  3833.1-3. 

23.  Sncti.in  3833  0-0  is  am.ir.ded  by 
rt^vising  paragraph  (a)  to  read  as  follows: 

§  3833.0-9    Information  collection. 

(a)  The  collections  of  informa' ion 
contained  in  subpart  3H33  have  hi-en 
approved  by  the  Office  o^  Management 
and  Budget  under  44  U.S.C.  3"01  ci  st>q. 
and  assigned  clearance  number  1G04- 
0114.  The  information  A-ill  be  usf^d  to 
ena1)ie  hUA  to  record  .mining  claims, 
mill  sites,  and  tunnel  siles;  to  maintain 
ownership  records  to  those  claims  and 
sites;  to  determine  the  geographic 
location  of  the  claims  end  sites  rf^corded 
for  proper  Irind  management  purposes; 
and  to  determine  which  claims  and  sites 
their  ownpr(s)  wish  to  continue  to  hold 
under  spplicablo  Federal  statu'e.  A 
response  is  required  to  obtain  a  heneFit 
in  accordance  with  station  314  of 
FLPMA.  as  amended,  the  A.n  of  (k.tober 
."5.  1992  (Pib.  L.  102-3<'31.  106  Stat.  1374. 
137a-79),  tho  Act  of  ".pril  16.  1993 
(Pub.  L.  101-23,  107  ofjt.  60).  and  the 
Act  of  August  10,  IJOI  (Pub.  !..  M3-66, 
107  Stat.  312). 

*  •         »         «         * 

24  Section  3333  1-2  is  ame.nd>d  by 
adding  paragraph  (c )  to  read  as  f.^Iicws: 

§3833.1-2    Recordation  of  mining  claims, 
n?ill  sites,  ana  tunnel  sites  locatexi  sHer 
Ocicbet  21,1978. 

*  »         •         *        « 

(c)(1)  Beginning  on  October  13,  1993. 
miiiing  claims  cannot  be  located  on 
lands  patented  under  the  Stockrnisi.ng 
Homestead  .Act  of  1916,  as  amended  by 
the  Act  of  April  16, 19'>3  (1707  St.jt  60); 
until  the  cioLmant  has  first  filed  a  notice 
of  intent  to  locate  with  the  proper  BLM 
State  Office  and  has  served  a  copy  of  the 
notice  upon  the  surface  owner(s)  of 
record,  by  registered  or  certified  mail, 
r;!turn  receipt  requested. 

(2)  The  claimant  shall  wait  30  days 
after  such  service  before  entering  the 
lands  to  locate  any  mming  claims  on  the 
Stockraising  Homestead  Act  lands. 

(3)  The  authorized  officer  will  refuse 
to  record  any  m.ining  claim  located  on 
lands  patented  under  the  Stockraising 
Homestead  Act,  as  amended,  unless  the 
claimant  has  complied  with  the 
requirements  of  this  section,  and  such 
refused  recording  will  be  returned  to  the 
claimant  without  further  action. 

(4)  The  surface  owner  of  land 
patented  under  the  Stock-raising 


Homestead  Act,  as  a.  .v  r.ded,  is  exempt 
fri-m  tile  rtquirerrienis  oi  this  se<.t  ::!. 

(5)  All  mining  cla.m  ..-  ts  who  ha  .e 
Iccatod  n;ining  claims  un  Stockral.s'ng 
Homestead- la:ids  are  s.-b^ect  to  the 
nauirc-n:ents  of  the  Ac*  ot  April  1-., 
1993.  These  additional  '"qi.lienK  :is.j.-9 
found  in  .-,ubpart  3814  oi  ihis  tiii-. 

25.  Sec»i:-n  3833.1-:;  is  revised  tc  itod 
as  follows: 

§  3833  1-3    Service  c^J'.^»s-  rental  r-os, 
maintenance  fe^s,  and  !o<.-iaon  ?tss  -iin 
of  remittance  and  .iccecTirce. 

(a)  Payment  and  r.rr-:'tcncp  /;   .'.   . . 
All  servic.=  charges,  n-:  '.d  fic-s, 
maiiitenancR  fees,  ai:d  'r^.ificn  k-  . ' 
shall  be  payable  by  Uviod  State* 
currency,  postal  mon:'\  o-der.  cr 
negotiable  inslrumer!  :i?>(able  in  \.  •  lied 
Slates  cunvncy  and  .sh.-  •  r.>e  made 
payable  to  the  Dep.iri*  .en'  of  the 
Interior — burtau  of  Lard  M3nagi-.:-;r.?, 
t!  by  a  vaLd  credit  car  I  c  cceptabit  to 
the  Bureau  of  Land  M.  •:  .  jmer.t.  A 
che<:k  cr  negotiable  in-'r  .m-»nt, 
i:iciuding  credit  cards  ...bmitttd  !'r 
payment  of  charges  ar  '.\m  fees,  f:r 
which  payment  is  not  crnored  by  the 
iijsuing  authorily.  anc!  s.jr  u  refusal  is 
not  an  erroi  cl  the  i=s,iir;j  authoniv, 
shall  be  deemed  to  be  ;  i;onpa>-me::t  of 
'ha  diarges  or  fees  for  .^  '.(<.h  the  c.'.-t  !.k 
or  negotiable  instrumo-  •  ^ncKidji ,;  r. 
credit  card  order,  was  i-  .dered.  S-jo 
§  3833.1-4;!)  and  (g)  lu:  payments  r:  a(\e 
by  fjedit  cards  or  from  Declining 
LVposit  Accounts. 

(i))  Rercrdation  cf  rfi-^-  mining  cA;.w«, 
mill  sites,  or  tunnel  sites  ivith  the 
Uurfou  of  Land  Manc-'f-r.-'nt.  (1)  N  vv 
location  notices  or  c-riiP:  ates  siib.T.llled 
for  recordir.g  pursuant  !o  «5  3833.1-2 
that  are  not  accompanied  by  full 
|>i»yment  of  i\:e  mainteM,ince  and 
location  fees  required  h*.  s»  3833.1-4  or 
3833.1-5  shall  not  be  a.  cepted  unJ  the 
submittal  wili  be  returned  without 
f;:rther  action  by  the  uuUiorized  o;Yicer. 
The  claimant  may  resubmit  the  filings 
with  the  proper  paymf  r.t  of  service 
ciiarges  and  kes  within  the  same  90  day 
filing  period  referred  to  in  §3833.1-2(u). 

(2)  Fdilur?  to  provide  fail  payme;  t  of 
service  charges  .set  forth  in  §  3833.1-4 
will  be  curniils  for  new  !fx:ation  notices 
or  certifjcates  submitted  for  recording 
pursuant  to  §  3833.1-2  when  the  proper 
m,aintenan(  e  and  location  fees  have 
been  submitted.  Such  documents  sh  Jl 
be  noted  as  being  recorded  on  the  date 
received  provided  that  the  claimant 
submits  tne  proper  service  charge 
within  30  d^ys  of  receipt  of  a  defit  i'-ncy 
notice  that  will  be  sent  by  the 
authorized  officer.  The  cJaimant  n.-y 
resubmit  the  notices  or  certificates  cf 
location  with  the  p.'-cjier  payment  of 
service  charges  and  tees  within  tlie  sa.ne 
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90-<lay  filiOf^  period  referred  to  in 
§  38.33. l-2(a).  Failure  to  submit  the 
pro^>er  service  charge  as  provided  in 
this  paragraph  v,;ill  cause  the  new 
location  notices  or  certificates  to  be 
rejected  and  returned  to  the  claimant/ 
owner. 

(i;)  Mining  claiirs,  mill  sites,  and 
tunnel  sites  recorded  and  serialized  by 
the  Bureau  of  Land  Management.  (1) 
Failure  to  provide  full  payment  of 
service  charges  set  forth  in  §  3833.1-4 
will  be  curable  for  documents  and 
filings  made  pursuant  to  §§  3833.2  and 
3833.3  and  amended  locations  filed 
under  §  3833.1.  Such  documents  and 
filings  will  be  noted  as  being  recorded 
on  the  date  initially  received  provided 
that  tl-.e  claimant  submits  the  proper 
service  charge  within  30  days  of  receipt 
of  a  deficient  V  notice  from  the 
authorized  officer.  Failure  to  submit  the 
proper  service  charge  as  required  by  this 
paragraph  wiil  cau.se  filings  made 
pursuant  to  §§3833.2  and  3833.3  and 
amended  locations  filed  under  §  3833.1 
to  be  rejected  and  returned  to  the 
claimant/owner.  If  a  payment  is 
received  that  partially  covers  the  claims 
submitted,  the  payment  shall  be  applied 
to  claims  in  ascending  numerical  order 
of  serialization. 

(2)  If  a  clain^ant  fails  to  submit  the 
proper  rental  or  n.ainter'.ance  fees  on  or 
before  each  August  31,  the  authorized 
officer  will  apply  ihe  rental  or 
mrtintenance  fe>.'S  received  to  existing 
recorded  and  serialized  mining  claims 
and  sites  in  ascending  numerical  order 
of  serialization  unless  otherwise 
dire<:ted  by  die  claimant.  The 
authorized  officer  wiil  note  the  deficient 
fees  as  l>;ing  paid  on  the  original  date 
received,  provided  that  the  claimant 
submits  the  proper  fees  within  30  davs 
of  receipt  of  a  deficiency  notice  from  the 
authorized  officer,  if  that  much  time 
remains  before  August  31.  If  there  are 
less  than  30  days  before  August  31.  the 
correct  fees  shall  be  filed  (see  §  3833.0- 
5(m))  by  surii  claimant  on  or  before  the 
August  31  deadline.  Failure  to  submit 
the  proper  fees  will  cau^e  the  remaining 
claims  or  sites  to  be  forfeited  by  the 
claimant/owner. 

(3)  After  each  August  ?1  pavm.ent 
deadline  if  a  claimant  failed  to  file  full 
payment  of  the  proper  rental  or 
maintenance  fees  on  time,  the 
authoriz.ed  otTicer  will  apply  any  rental 
or  maintenance  fees  received  to  existing 
recorded  and  serialized  mining  claims 
and  sites  in  ascending  numerical  order 
of  serialization.  Existing  mining  claims 
and  sites  to  vvliiih  no  rental  fee  or 
maintenance  f?e  can  be  applied  because 
cfthe  insuflciencv  of  the  funds  paid  to 
the  authorized  officer  will  be  deemed 


null  and  void  by  operation  of  law,  and 
therefore  forfeited  by  the  owner. 

26.  Section  3833.1-4  is  amended  by 
revising  the  section  title;  redesignating 
existing  paragraphs  (h)  through  (f)  as  (c) 
through  (g),  re.spectively;  revising 
redesignated  paragraphs  (f)  and  (g):  and 
adding  a  new  paragraph  (b),  to  read  as 
follows: 


§3833.1- 
fees. 


Service  charges  and  location 


(b)  Each  notice  or  certificate  of 
location  of  a  mining  claim,  mill  site,  or 
tunnel  site  that  is  located  on  or  after 
August  11, 1943,  and  before  September 
30,  1908.  shall,  when  submitted  for 
recordation,  be  accompanied  by  a  one 
time  nonrefundable  location  fee  of 
$2.5.00. 
***** 

(f)  The  claimant/owner  may  authorize 
the  BLM  to  charge  paym.ent  of  service 
charges,  rental  fees,  maintenance  fees, 
and  location  fees  to  his  or  her  credit 
card  under  §3833. l-3{a)  by  transmitting 
a  facsimile  authori7.ation  bearing  the 
signature  of  the  claimant/ov\'ner  to  the 
authorized  officer,  or  the  authorized 
officer  may  accept  such  authorization  by 
telephone  if  the  identity  of  the  claimant/ 
owner  is  established  to  the  satisfaction 
of  the  authorized  officer. 

(g)  The  claimant/owner  may  also 
maintain  a  declining  deposit  account 
with  the  State  Office  of  the  BLM  where 
Ihe  mining  claims  and  sites  are  recorded 
for  the  jayment  of  ser\  ice  charges, 
rental  fees,  maintenance  fees,  and 
location  fees.  The  authorized  officer 
may  deduct  the  necessarv*  ser\ice 
chargos  and  fee.>  from  such  account  only 
at  the  direction  of  the  claimant/owner. 

27.  Stx.tion  3833.1-5  is  revised  to  read 
as  follows: 

§  3333.1  -5    R^ntil  fees  and  maintenance 
fefes. 

Except  as  providf>d  in  §§3833.0-3(f). 
3033.1-6.  and  3833. 1-fi.  each  claimant 
shall  pay  a  nonrefundable  rental  ur 
maintenance  fee  of  $100.00  for  each 
mining  claim,  mill  site,  or  tunnel  site  to 
the  proper  BLM  office  for  each  specified 
assessment  year  for  which  the  claimant 
desires  to  held  the  mining  claim,  mill 
site,  or  tunnel  site.  The  assessment  years 
covered  by  the  Acts  of  October  5,  l'^i92, 
and  August  10, 1993,  begin  at  12  o'clock 
noon  on  September  1,  1952,  and  end  at 
12  oclock  noon  on  September  1,  1999. 
The  5100  rental  or  maintenance  fee 
requirement  does  not  apply  to  oil  shale 
placer  claims.  Oil  shale  placer  claim 
holders  shall  pay  an  annual  5530  fee  for 
each  oil  shale  claim  as  described  in 
section  2511  of  the  Energy  Policy  Act  of 
1992  (30  U.S.C.  242).  Payment  of  the 


rental  fee  for  1993  and/or  1994  shall 
satisfy  any  maintenance  fee 
requirements  that  might  otherwise 
apply  for  these  years.  The  rental  fee 
requirements  for  mining  claims  expire 
on  Septeml)er  30,  1994. 

(a)(1)  The  initial  $100.00 
nonrefundable  rental  or  maintenance  fee 
for  the  assessment  year  in  which  the 
mining  claim  or  site  was  located  shall 
be  paid  for  each  mining  claim,  mill  site, 
or  tunnel  site  at  the  time  of  recording 
the  mining  claim,  mill  site,  or  tunnel 
site  pursuant  to  section  314(b)  of 
FLPMA  and  §  3833  1-2.  in  addition,  the 
location  fee  required  in  §3833.1-4(b) 
shall  be  paid  at  the  time  of  recordation 
for  all  claims  and  sites  located  on  or 
after  August  11.  1993.  and  before 
September  30,  1998. 

(2)  The  initial  rental  or  maintenance 
fee  described  in  paragraph  (1)  is  not 
subjfx;t  to  the  waiver  provisions 
contained  in  ^§3833.1-6  and  3833.1-7. 

(h)  Under  the  Act  of  August  10.  1993, 
a  nonrefundable  maintenance  fee  of 
$100.00  for  each  mining  claim,  mill  site, 
or  tunnel  site  shall  be  paid  annually  on 
or  before  August  31  for  the  subsequent 
assessment  year  beginning  at  12  o'clock 
noon  on  September  1  of  that  year.  At  the 
time  of  payment,  the  claimant/owner 
shall  submit  a  list  of  claim  names  and 
BLM  serial  numbers  assigned  to  each 
mining  claim  or  site  for  which  the 
maintenance  fee  is  being  paid. 

(c )  There  will  he  no  proration  of  rental 
or  maintenance  fees  for  partial  years  of 
holding  of  mining  claims,  mill  sites,  or 
tunnel  sites. 

(d)  A  small  miner  may,  under  the 
exemption  provisions  of  §tj  3833.1-6 
and  3833.1-7,  perform  asse.ssment  work 
and  file  the  affidavit  of  labor  pursuant 
to  §  3833.2  in  lieu  of  paying  the  rental 
or  maintenance  fee. 

(e)  The  owner  of  an  oil  shale  placer 
claim  shall  pay  the  required  $530 
annual  rental  fee  to  the  proper  BLM 
State  Office  on  or  before  each  December 
31. 

(f)  The  payment  of  the  required  rental 
or  maintenance  fee  for  a  minir.g  claim, 
mill  site,  or  tunnel  site  satistles  the  ' 
requirtiment  to  file  an  affidavit  of 
assessment  work  or  a  notice  of  intention 
to  hold  pursuant  to  §  3833.2. 

(g)  If  an  exempted  mining  claim  or 
site  is  transferred  in  total  to  a  ptjrty  not 
entitled  to  an  e.xemption,  the  exemption 
is  forfeited  for  the  mining  claim  or  site 
transferred.  The  rental  or  mnintf-nance 
fee  for  the  exempted  assess:nent  year 
shall  be  paid  for  the  mining  claim  or  site 
transferred  at  the  time  ot  filing  the 
transfer  of  interest  under  §  3833.3.  If  the 
proper  fees  are  not  submitted  at  the  time 
of  such  filing,  the  auth.orized  officer 
.shall  note  the  tees  as  being  paid  as  of 
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the  date  of  the  filing,  provided  that  the 
claimant  submits  the  proper  fees  within 
30  dnys  of  receipt  of  a  deficiency  notice 
from  the  authorized  officer.  Failure  to 
subanit  the  proper  fees  will  cause  the 
claims  or  sites  to  be  forfeited  by  the 
claimant/owner. 

(fei)  The  Secretary  will  adjust  the 
location  and  maintenance  fees  every 
five  years,  based  upon  the  Consumer 
Price  Index  (GPI)  as  published  by  the 
Buneau  of  Labor  Statistics,  Department 
of  Labor.  The  Secretary  may  adjust  the 
location  and  maintenance  fees  sooner,  if 
he  deems  it  reasonable,  based  upon 
changes  in  the  CPI. 

(.  j  Public  notice  of  any  adjustment  of 
mniritenance  or  location  fees  will  he 
pro  /ided  by  July  1  of  any  year  an 
adjujjtment  is  made. 

U  \  Any  such  adjustment  of 
maintenance  or  location  fees  will  apply 
to  t  le  first  assessment  year  following 
uie  July  1  by  which  the  notice  was 
^iv(  0.  The  new  fee  is  due  on  August  31 
?t  ti;e  same  year  in  which  the  notice 
wa.'  f,iven. 

(;  The  $100  annual  maintenance  fee 
applies  to  all  mill  sites  and  tunnel  sites. 
'V  vsaiver  of  the  maintenance  fee  may  be 
obu  jnod  under  special  circumstances  as 
proiided  in  S3833.1-6(a),  (b),  (c),  and 
(a).l 

2>\\  Section  3333.1-6  is  revised  to  read 
a;,  follows: 

§  3M3.1-6    Maintenance  fee  waivsr 
Qualifications  under  the  Act  of  August  10, 
■•'W3,  and  other  exceptions— applicable 
t'ont  12  o'clock  noon  on  Septemt>er  1, 1993, 
untif  ^2  o  clock  noon  September  1, 1999. 

A  imall  miner  moy,  under  certain 
con  ittions  described  in  this  section  and 
in  § '  833.1-7,  perform  the  assessment 
wore  required  under  30  U.S.C.  28-28e 
and  lecord  it  pursuant  to  section  314(a) 
of  F  JPMA  and  §  3833.2  in  lieu  of  paying 
the  naintenance  fee.  Assessment  work 
shall  roiifomi  to  the  requirements 
con  ;  ir.,d  in  siibpart  3K51  of  this  title. 

(a  I  in  order  to  qualify  for  a  waiver  of 
the  iiaintenanr.e  fee  requirements,  a 
sma    miner  shall  meet  all  of  the. 
folk  yifing  conditions; 

(1  jiThe  claimcnt  and  all  related 
part  ^s  shall  hold  no  more  than  10 
mill  fig  claims,  mill  sites,  and  tunnel 
site;  Jor  any  combination  thereof,  on 
Feddj-al  lands  in  the  United  States.  For 
purjt^ses  of  determining  the  small 
min?r  waiver,  oil  shale  claims  shall  not 
be  ounted  toward  the  10  claim 
limi  ation  for  the  small  miner  waiver  to 
the  ^100  maintenance  fee.  A  claimant 
whoi  ov\T!s  10  or  fewer  claims,  mill  sites, 
and  ilunnel  sites,  and  otherwise  meets 
the  itequirements  of  this  section,  is  not 
precjuded  from  paying  the  maintenance 
fee  ih  addition  to  filing  for  a  small 
min(!r  waiver. 


(2)  All  mining  claims  and  sites  held 
by  a  claimant  and  all  related  parties 
shall  be  counted  toward  the  10  claim 
and  site  limit. 

(3J  Mill  and  tunnel  sites  of  a  qualified 
small  miner,  if  listed  upon  the 
exemption  certificate  along  with  the 
affected  lode  and  placer  mining  claims, 
are  waived  from  payment  of  the  $100 
maintenance. 

(b)  Mining  claims  and  sites  that  are 
undergoing  final  reclamation  as 
approved  by  the  authorized  officer  with 
no  intent  by  the  owner  thereof  to 
continue  mining,  milling,  or  processing 
operations  upon  or  under  the  mining 
claims  or  sites,  are  excused  from 
payment  of  the  maintenance  fees.  The 
owner  shall  file  a  certified  statement  by 
August  31  in  the  proper  BLM  office 
attesting  to  the  reclamation  status  of  the 
affected  mining  claims  and/or  sites, 
with  reference  to  a  reclamation  plan 
approved  by  the  authorized  officer,  and 
to  his  or  her  intent  to  place  them  into 
permanent  closure.  A  certified 
statement  of  such  intent  and 
reclamation  shall  be  filed  pursuant  to 

§  3833.1-7.  The  number  of  mining 
claims  or  sites  that  may  properly  qualify 
for  a  reclamation  waiver  pursuant  to 
this  paragraph  is  not  restricted  to  a  10- 
claim  limit. 

(c)  Pursuant  to  the  Soldier's  and 
Sailors  Relief  Act  (50  U.S.C.  appendix 
56.5),  militar\'  personnel  on  active  duty 
status  may,  under  certain  conditions, 
qualify  for  an  exemption  from  the 
performance  of  assessment  work  and  the 
payment  of  maintenance  fees.  See 
§ti3Hn3.1-7(e)(2)  and  3851. f.  of  this 
title. 

(d)  Under  the  following 
circumstances,  a  waiver  mav  be 
obtained  from  the  payment  of  the 
maintenance  fee  for  mining  claims  and 
siies  located  upon  National  Park  System 
lands: 

(1)  The  claimant  has  re<:eived  a 
declaration  of  taking  or  a  notice  of 
intent  to  take  from  the  National  Park 
Service  pursuant  to  sections  6  and  7  of 
the  Act  of  September  28.  1976,  as 
amended  (16  U.S.C.  1905, 1906)  or  the 
Act  of  December  2.  1980,  as  amended 
(16  U.S.C.  3192);  or  the  claimant  has 
olherwi.se  been  denied  access  by  the 
United  States  to  hi.s/her  mining  claims 
or  sites  on  National  Park  Service  lands. 

(2)  The  claimant  shall  file  proof  of  the 
above  conditions  for  exemption,  attested 
to  as  a  certified  statement,  pursuant  to 

§  3833.1-7,  with  the  proper  BLM  office 
by  the  August  31  immediately  preceding 
the  assessment  year  for  which  a  waiver 
is  .sought. 

(e)  Payment  of  the  maintenance  fee  for 
mining  claims  covered  by  a  deferment 
of  assessment  work  granted  by  the 


authorized  officer  pursuant  to  30  U.S.C. 
28(b)-(e)  and  subpart  3852  of  this  title 
may  be  deferred  during  the  period  for 
which  the  deferment  is  granted. 
Deferments  are  governed  by  the 
following  conditions: 

(1)  If  a  petition  for  a  deferment  of 
assessment  work,  as  required  by 
§  3852.2  of  this  title,  is  filed  with  the 
proper  BLM  office  on  or  before  August 
31  for  a  given  year,  the  maintenance  fee 
need  not  be  paid  on  the  claims  listed  in 
the  petition  for  deferment  until  the 
authorized  officer  has  acted  upon  the 
petition. 

(i)  If  the  petition  is  granted, 
maintenance  fees  for  the  claims  are 
deferred  for  the  upcoming  a.ssessment 
year.  At  the  expiration  of  the  deferment, 
all  deferred  fees  shall  be  paid  within  30 
days  of  the  end  of  the  deferment,  unless 
the  claimant/owner  qualifies  as  a  small 
miner.  If  the  claimant/owner  qualifies  as 
a  small  miner,  all  deferred  assessment 
work  shall  be  done  as  provided  in 
§3852.5  of  this  title  prior  to  filing  for  a 
small  miner  waiver. 

(ii)  If  the  petition  for  deferment  is 
denied  by  the  authorized  officer,  the 
m.aintenance  fees  .shall  be  paid  within 
30  days  of  receipt  of  the  decision  o^  the 
authorized  officer  denyir.g  the  petition 
for  deferment.  Failure  to  pay  the 
m.aintenance  fees  owed  will  result  in  the 
claims  contained  within  the  petition 
being  fcrfeiled. 

(il  On  mining  claims  for  which  an 
application  for  a  m.ineral  patent  has 
been  filed,  and  tlie  mineral  entry  has 
been  allowed,  tlie  payment  of  the 
maintenance  foe  is  excused  for  tlie 
assessment  years  duiing  which 
assessment  work  is  not  required 
pursuant  to  §3851.5  of  this  title. 
Howevtr,  no  refund  of  previously 
deposited  maintenance  fees  will  he 
made  to  the  mineral  patent  applicant. 

29.  Section  3833.1-7  is  revised  to  read 
as  follows: 

§  3833.1-7    Filing  rsquirefTients  for 
maintenance  fee  waivers. 

(a)  A  small  miner  exemption 
certification  previously  filed  for  the 
assessment  year  ending  at  noon  on 
Sepfoinher  1,  1004,  under  the  .'\ct  of 
October  5,  1992,  and  the  pertinent 
regulations  in  effect  on  August  31, 1993 
will  be  considered  proper  certification 
for  a  waiver  of  payment  of  the 
maintenance  fee  due  on  August  31, 
1994. 

(b)  The  affidavit  of  assessment  work 
performed  by  a  small  miner  claiming  a 
maintenance  fee  waiver  shall  be  filed 
with  the  proper  BLM  office  pursuant  to 
§  3833.2  and  shall  meet  the 
requirements  of  S  383J.2-4. 
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(c)  To  obtain  the  small  miner's  waiver 
for  the  assessment  year  ending  at  noon 
on  September  1. 1994,  the  affidavit  of 
assessment  work  for  the  period  of 
September  1, 1993,  through  September 
1, 1994,  shall  be  filed  on  or  before 
December  30, 1994,  in  the  proper  BLM 
office.  The  certified  statement  required 
by  paragraph  (d)  for  those  who  are  not 
covered  by  a  waiver  under  paragraph  (a) 
of  this  section  shall  be  filed  in  the 
proper  BLM  office  on  or  before  August 
31. 1994,  and  shall  contain  all  of  the 
information  required  in  paragraph  (d). 
For  mining  claims  and  sites  covered  by 
a  waiver,  the  filing  of  a  certified 
statement  pursuant  to  any  of  paragraph 
(d).  (e).  or  (0  of  this  section  will  satisfy 
the  requirements  for  filing  of  a  notice  of 
intention  to  hold  pursuant  to  §  3833.2- 
5.  when  such  notice  of  intention  to  hold 
is  otherwise  required. 

(d)  In  order  to  hold  mining  claims  or 
sites  for  the  assessment  year  beginning 
at  12  o'clock  noon  on  September  1. 
1994.  each  small  miner  shall  file  a 
certified  statement  on  or  before  August 
31,  1994.  Each  small  miner  shall  file  a 
certified  statement  on  or  before  August 
31  each  year  thereafter  to  hold  the 
claims  each  assessment  year  beginning 
at  12  o'clock  noon  on  September  1  of 
the  calendar  year  the  certification  is 
due,  throughAugust  31, 1998.  The 
small  miner  shall  support  the  claimed 
waiver  for  each  assessment  year  a  small 
miner's  waiver  is  claimed,  certified,  and 
attested  to  under  penalty  of  18  U.S.C. 
1001.  The  certified  statement  shall 
contain: 

(1)  The  mining  claim  and  site  names 
and  BLM  serial  numbers  assigned  to  the 
mining  claims  and  sites  held  by  the 
small  miner; 

(2)  A  declaration  by  the  claimant  and 
all  related  parties  that  they  own  no  more 
than  10  mining  claims  and  sites  in  total 
nationwide  on  the  date  the  waiver  is 
due; 

(3)  A  declaration  that  specifies  that 
the  assessment  work  requirements  have 
been  completed  for  the  assessment  year 
just  ending; 

(4)  The  names  and  addresses  of  all 
owners  maintaining  an  interest  in  the 
mining  claims  and  sites;  and 

(5)  The  signatures  of  all  the  owners  of 
the  mining  claims  and  sites  for  which  a 
waiver  is  claimed. 

(e)  Pursuant  to  the  Soldier's  and 
Sailor's  Relief  Act,  and  §  3851.6  of  this 
title,  a  military  person  entering  active 
service  may  file,  or  cause  to  be  filed 
with  the  proper  BLM  office,  a  notice  of 
his  or  her  entry  into  active  military 
service. 

(1)  The  notice  shall  be  filed  in  the 
assessment  year  that  the  person  entered 
active  duty  status. 


(2)  The  filing  of  the  notice  exempts 
the  person  from  performing  assessment 
work  or  paying  the  maintenance  fees 
until  6  months  have  passed  from  the 
person's  release  from  active  duty  status, 
or  until  6  months  have  passed  from 
release  from  a  military  hospital, 
whichever  is  later. 

(3)  The  performance  of  assessment 
work  or  the  payment  of  maintenance 
fees  shall  resume  in  the  assessment  year 
next  following  the  assessment  year  in 
which  the  person  was  released  from 
active  duty  or  a  military  hospital. 

(4)  The  notice  shall  be  filed  as  a 
certified  statement  pursuant  to 
paragraph  (d)  of  this  section,  and  shall 
list  all  mining  claims  and  sites  affected 
by  claim/site  name  and  BLM  serial 
number. 

(fl  Claimants  holding  claims  that  are 
excused  from  performance  of 
assessment  work  by  other  statutes  are 
also  excused  from  payment  of 
maintenance  fees  as  part  of  their 
waivers.  The  claimant/owner  shall  file  a 
certified  statement  pursuant  to 
paragraph  (d)  of  this  section  on  or  before 
each  August  31  in  the  proper  BLM 
office,  identifying  the  statute  that 
exempts  the  claims  from  asscssm.ent 
work. 

30.  Section  3833.1-8  is  added  to  read 
as  follows: 

§  3833.1  -8    Refundabllity  of  service 
charges,  location  fees,  rental  and 
maintenance  fees. 

(a)  Service  charges  submitted  for  new 
recordings  under  §  3833.1-2  are  not 
returnable  or  refundable  after  the 
document  received  has  been  docketed 
and/or  serialized. 

(b)  Service  charges  submitted  with 
documents  to  be  filed  pursuant  to 

§§  3833.2  and  3833.3  are  returnable  or 
refundable  if,  at  the  time  of  submission. 
the  affected  mining  claim  or  site  is 
determined  to  be  null  and  void  or 
abandoned  and  void  by  operation  of 
law. 

(c)  Rental  fees,  maintenance  fees,  and 
location  fees  are  not  returnable  or 
refundable  unless  the  mining  claim  or 
site  has  been  determined,  as  of  the  date 
the  fees  were  paid,  to  be  null  and  void, 
abandoned  and  void  by  operation  of 
law,  or  otherwise  forfeited. 

(d)  Rental  fees,  maintenance  fees, 
location  fees,  or  service  charges  made  in 
duplicate  for  the  same  claim  or  site  are 
returnable  or  refundable.  When  the 
authorized  officer  receives  a  request  for 
a  return  or  refund  of  such  fees  or 
charges,  and  unless  otherwise  jointly 
instructed  in  writing  by  the  paying 
parties,  the  authorized  officer  will 
refund  the  duplicate  payment  to  the 


party  submitting  such  duplicate 
payment. 

fe)  Voluntary  actions  such  as 
relinquishment  of  claims  or  sites,  or 
payment  of  rental  or  maintenance  fees 
by  a  qualified  small  miner,  shall  not  be 
a  qualifying  reason  for  obtaining  a 
refund  of  such  fees  previously  paid. 

31.  Section  3833.2-3  is  amended  by 
revising  the  section  heading  and 
paragraphs  (d)  and  (e)  to  read  as  follows: 

§  3833.2-3    Consistency  between  ttie 
Federal  Land  Policy  and  Management  Act, 
the  General  Mining  Law  of  May  10, 1872,  the 
Act  of  October  5, 1992,  and  the  Act  of 
August  10, 1993. 
***** 

(d)  The  Acts  of  October  5, 1992  and 
August  10, 1993,  do  not  affect  the 
requirements  to  do  assessment  work  in 
the  assessment  year  beginning  at  12 
o'clock  noon  on  September  1,  1999,  and 
ending  at  12  o'clock  noon  on  September 
1,  2000,  or  to  make  annual  filings  on  or 
before  December  30.  2000.  pursuant  to 
§§3833.2  and  3851.1. 

(e)  For  mining  claims  and  sites 
located  on  or  after  September  1.  1998, 
and  on  or  before  September  30,  1998, 
and  for  which  the  required  $100 
maintenance  fee  was  paid  at  the  time  of 
recording  pursuant  to  section  314(b)  of 
FLPMA  and  §  3833.1-2.  payment  of  the 
maintenance  fee  satisfies  the 
requirements  of  §  3833.2  for  the  1999 
calendar  year. 

32.  Section  3833.2-6  is  revised  to  read 
as  follows: 

§  3833.2-€    When  evidence  or  notice  Is  not 
required. 

Evidence  of  annual  assessment  work 
performed  or  a  notice  of  intention  to 
hold  a  mining  claim  or  mill  site  need 
not  be  filed  on  unpatented  mining 
claims  or  mill  sites  if  mineral  entry 
under  a  mineral  patent  application  has 
been  allowed.  The  owner  of  that  mining 
claim  or  mill  site  is  exempt  from  the 
filing  requirements  of  §  3833.2  and  the 
payment  of  rental  or  maintenance  fees 
under  §  3833.1-5  as  of  the  date  mineral 
entry  is  allowed. 

33.  Section  3833.3  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  3833.3    Notice  of  transfer  of  interest. 

***** 

(c)  The  filing  of  a  transfer  of  intere.st, 
when  properly  executed  and  recorded 
under  State  law,  is  effective  when 
recorded  with  the  proper  BLM  office. 
For  BLM  record  title  purposes,  the 
transfer  will  be  deemed  to  have  taken 
place  on  its  effective  date  under  State 
law. 

34.  Section  3833.4  is  amended  by 
revising  the  heading  and  paragraphs  (a) 
and  (b).  redesignating  paragraphs  (c) 
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tbrough  (e)  as  (d)  through  (f). 
respectively,  and  adding  paragraph  (c), 
to  read  as  follows: 

§3833.4    Failure  to  fil«,  or  to  pay  rental, 
maintenance,  or  location  fees. 

,  (a)(l)(i)  The  failure  to  make  annual 
fiplngs  required  by  §§  3833.2-1  and 
3te3.2-2  on  or  before  the  December  30 
immediately  following  the  August  31  by 
which  the  small  miner  filed  for  a  waiver 
of  payment  of  the  rental  or  maintenance 
fees,  shall  conclusively  constitute  a 
forfeiture  of  the  lode  or  placer  mining 
c  aim. 

(ii)  Except  for  the  filings  required  on 
o  before  December  30,  1992,  beginning 
oil  October  5, 1992,  the  requirements  of 
§§  3833,2-1  through  3833.2-5  are 
modified  by  the  requirements  of  the 
Acts  of  October  5,  1992,  and  August  10, 
1693,  and  the  Energy  Policy  Act  of  1992, 
apd  these  statutory  provisions  are  now 
implemented  in  §§3833.1-5,  3833.1-6. 
aihd  3833.1-7. 

;{2)  Failure  to  record  the  notice  or 
cf^rtificate  of  location  required  by 
§3833.1-2(3),  § 3734.1(a),  or  §3821.2  of 
this  title,  or  failure  to  pay  the  rental, 
maintenance,  or  location  fees  required 
by  §§  3833.1-4,  3833.1-5,  and  3833.1-7, 
or  failure  to  file  the  documents  required 
by  §  3833.1-7(b)  through  (d)  within  the 
time  periods  prescribed  therein  for 
cinimants  who  also  fail  to  pay  the 
maintenance  fee,  shall  be  deemed 
conclusively  to  constitute  a  forfeiture  of 
the  mining  claim,  mill  site,  or  tunnel 
site. 

(3)  For  claimants  who  also  fail  to  pay 
the  maintenance  fee,  failure  by  a 
claimant  who  has  filed  a  waiver 
certification  under  §  3833.1-7  to 
perform  the  assessment  work  required 
by  subpart  3851  of  this  title  at  the  time 
of  filing  the  waiver  certification,  if  the 
work  was  required  under  §  3833.1-7(a) 
through  (d),  will  result  in  the  affected 
mining  claims  being  conclusively 
deemed  forfeited  by  the  owner  or 
owners  thereof. 

(4)  Failure  to  list  the  10  or  fewer 
mining  cb/ms  and/or  sites  for  which  the 
fee  is  waived  on  the  applicable 
certification  document  filed  pursuant  to 
§  3833.1-6  or  §  3833.1-7  or  to  pay  the 
required  amount  of  maintenance  fees  by 
the  prescribed  August  31  will  result  in 
the  affected  mining  claims  and/or  sites 
being  conclusively  deemed  forfeited  by 
the  owner  or  owners  thereof. 

(b)  Failure  to  file  the  complete 
information  required  in  §§3833.1-2(b), 
3833.1-7(d)  through  (f),  3833.2^(a), 
3833.2^(b),  and  3833.2-5(c),  when  the 
document  is  otherwise  filed  on  time, 
shall  not  be  conclusively  deemed  to 
constitute  an  abandonment  or  forfeiture 
of  the  claim  or  site,  but  such 


information  shall  be  submitted  within 
30  days  of  receipt  of  a  notice  from  the 
authorized  officer  calling  for  such 
information.  Failure  to  submit  the 
information  requested  by  the  decision  of 
the  authorized  officer  shall  result  in  the 
mining  claim,  mill  site,  or  tunnel  site 
being  deemed  abandoned  by  the  owner 
and  therefore  forfeited. 

(c)  Failure  to  record  a  transfer  of 
interest  under  §  3833.3  will  result  in  the 
Bureau  of  Land  Management  refusing  to 
recognize  the  interest  acquired  by  the 
transferee  or  to  serve  notice  of  any 
action,  decision,  or  contest  on  the 
unrecorded  owner. 


PART  3&5a-ASSESSMENT  WORK 

35.  The  authority  citation  for  part 
3850  is  revised  to  read  as  follows: 

Authority:  30  U  S.C.  22  et  seq;  30  U.S.C. 
28-2B;e}:  50  I'.S.C.  Appendix  565;  106  Stat. 
1374,  1378-79;  107  Stat.  312. 

Subpart  3851— Assessment  Work: 
General 

36.  Section  3851.3  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§3851.3    Effect  of  failure  to  perform 
assessment  work. 

•         *         •         *        • 

(c)  The  Acts  of  October  5,  1992,  and 
August  10,  1993,  with  certain 
exceptions  for  small  miners,  temporarily 
suspend  and  supersede  the  requirement 
to  perform  assessment  work  under 
§3851.1,  and  require  the  payment  of  an 
annual  $100  rental  or  maintenance  fee 
per  mining  claim  in  lieu  of  the 
a.ssessment  work.  For  oil  shale  claims, 
the  Energy  Policy  Act  of  1992  (30  U.S.C. 
242)  suspends  and  supersedes  the 
requirement  to  perform  assessment 
work  under  §  3851.1,  and  requires  the 
payment  of  an  annual  $550  rental  fee 
per  oil  shale  mining  claim  in  lieu  of  the 
assessment  work.  The  rental  and 
maintenance  fee  requirements  and 
exemptions  from  payment  of  the  rental 
fee  or  waivers  from  the  maintenance  fee 
are  described  in  §§3833.0-3(0,  3833.1- 
5,  3833.1-6,  and  3833.1-7  of  this  title. 

37.  Section  3851.4  is  revised  to  read 
as  follows: 

§  3851 .4    Failure  of  a  co-owner  to 
contribute  to  annual  assessnr>ent  work;  or 
to  the  payment  of  rental  or  maintenance 
fees. 

(a)  Upon  the  failure  of  any  co-owner 
of  a  mining  claim  to  contribute  a 
proportion  of  the  required  expenditures, 
the  co-owners  who  have  performed  the 
labor,  made  improvements,  paid  the 
rental  or  maintenance  fee  required 
under  §§  3833.1-5  and  3833.1-6  of  this 


title,  may,  at  the  expiration  of  the  year, 
give  such  delinquent  co-owner  personal 
notice  of  this  failure.  This  notice  must 
be  given  in  writing,  or  such  notice  may 
be  given  by  publication  in  the 
newspaper  published  nearest  the  claim 
for  at  least  once  a  week  for  90  days.  If, 
upon  the  expiration  of  90  days,  after 
such  notice  in  writing,  or  upon  the 
expiration  of  180  days  after  the  first 
newspaper  publication  of  notice,  the 
delinquent  co-owner  shall  have  failed  to 
contribute  the  proportionate  share  of 
such  expenditures  or  improvements, 
such  interest  in  the  claim  by  law  passes 
to  his  co-owners  who  have  made  the 
expenditures  or  improvements  as 
€"iforesaid. 

(b)  A  claimant  alleging  ownership  of 
a  forfeited  interest  under  paragraph  (a) 
above  who  requests  the  authorized 
officer  to  change  the  ownership  records 
of  the  affected  mining  claims  shall 
present  the  following: 

(1)  Statement  of  the  publisher  of  the 
newspaper  as  to  the  facts  of  publication, 
giving  the  beginning  and  ending  dates  of 
publication,  a  printed  copy  of  the  notice 
published,  and  a  statement  by  the 
claimant  that  the  delinquent  co-owner 
failed  to  contribute  his  proper 
proportion  within  the  period  fixed  by 
the  statute,  or 

(2)  Evidence  of  personal  service  of  the 
notice  of  delinquency  upon  the 
delinquent  party.  If  personal  service  is 
eflftcted  by  mail,  the  minimum 
sufficient  evidence  shall  consist  of  a 
copy  of  the  notice  and  a  copy  of  the 
return  receipt  of  the  U.S.  Postal  Service 
evidencing  receipt  by  the  delinquent 
party  of  a  registered  or  certified 
envelope  containing  the  notice.  If 
service  was  made  in  person,  an  affidavit 
of  service  signed  and  dated  on  the  date 
of  service  will  suffice  as  evidence  of 
such  service;  and 

(3)  In  all  cases,  a  signed  and  dated 
statement  by  the  claimant  that  the 
delinquent  co-owner  failed  to  contribute 
his  proper  proportion  within  the  period 
fixed  by  the  statute. 

(c)  Upon  determination  by  the 
authorized  officer  that  paragraphs  (a) 
and  (b)  of  this  section  have  been 
complied  with,  the  record  title  of  the 
mining  claim  shall  be  changed  pursuant 
to  §  3833.3  of  this  title.  Such  a  change 
in  ownership  requires  that  the  claimant 
submit  the  service  charge  required  for  a 
transfer  of  interest  pursuant  to  §3833.1- 
4  of  this  title. 

(d)  Active  duty  military  personnel 
who  give  notice  and  comply  with 

§  3851.6  are  not  subject  to  the 
provisions  of  this  section. 

38.  Section  3851.5  is  revised  to  read 
as  follows: 
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§  3851.5    Assessment  work  not  required 
after  allowance  of  mineral  entry. 

Performance  of  annual  assessment 
work  and  payment  of  rental  or 
maintenance  fees  is  not  required  after 
the  date  that  the  mineral  entry  has  been 
allowed. 

(a)  The  assessment  year  in  which  the 
mineral  entry  is  allowed  by  the  issuance 
of  the  first  half  of  the  mineral  entry  final 
certificate  is  the  first  assessment  year  for 
which  the  assessment  work  and 
payment  of  rental  or  maintenance  fees  is 
no  longer  required,  and  assessment 
work  is  not  required  irvany  assessment 
year  thereafter  until  a  mineral  patent 
issues. 

(b)  If  a  mineral  entry  is  canceled  in 
whole  or  in  part,  the  mining  claims  and 
mill  sites  that  are  no  longer  covered  by 
the  mineral  entry  shall  be  subject  to  the 
assessment  work  requirement,  or  the 
payment  of  rental  or  maintenance  fees, 
beginning  in  the  next  assessment  year 
following  the  assessment  year  that  the 
mineral  entry  was  canceled. 

39.  Section  3851.6  is  added  to  read  as 
follows: 

§3851.6    Assessment  work  not  required  for 
active  duty  military  personnel. 

Pursuant  to  the  Soldier's  and  Sailor's 
Relief  Act  (50  U.S.C.  appendix  565),  a 
person  entering  active  military  service  is 
exempt  from  the  performance  of  annual 
assessment  work  under  this  subpart  for 


each  assessment  year  in  which  the 
service  person  is  on  active  duty. 

(a)  To  claim  the  exemption,  the 
person  entering  active  military  service 
shall  file,  or  cause  to  be  filed  with  the 
proper  BLM  office,  a  notice  of  his  or  her 
entry  into  active  military  service.  The 
notice  shall  be  filed  in  the  assessment 
year  that  the  person  entered  active  duty 
status. 

(b)  The  filing  of  the  notice  exempts 
the  person  from  performing  assessment 
work  or  paying  the  maintenance  fees 
until  6  months  have  passed  from  the 
person's  release  from  active  duty  status, 
or  until  6  months  have  passed  from 
release  from  a  military  hospital, 
whichever  is  later. 

(c)  The  performance  of  assessment 
work  or  the  payment  of  maintenance 
fees  shall  resume  in  the  assessment  year 
beginning  at  least  6  months  after  the 
date  the  person  was  released  from  active 
duty  or  a  military  hospital. 

(d)  The  notice  shall  oe  filed  as  a 
certified  statement  pursuant  to 

§  3833.1-7  of  this  title,  and  shall  list  all 
mining  claims  and  sites  affected  by 
claim  name  and  BLM  serial  number. 

Subpart  3852— Deferment  of 
Assessment  Work 

40.  Section  3852.2  is  amended  by 
revising  the  first  and  second  sentences 
in  paragraph  (a)  to  read  as  follows: 


§  3852.2    Filing  of  petition  for  deferment, 
contents. 

(a)  In  order  to  obtain  a  deferment,  the 
claimant  shall  file  with  the  proper  BLM 
office  a  petition  in  duplicate  requesting 
such  a  deferment.  No  particular  form  of 
petition  is  required,  but  the  applicant 
shall  attach  to  one  copy  thereof  a  copy 
of  the  notice  to  the  public  required  by 
30  U.S.C.  28e  showing  that  it  has  been 
filed  or  recorded  in  the  local  recording 
office  in  which  the  notices  or 
certificates  of  location  were  filed  or 
recorded. 


40.  Section  3852.3  is  revised  to  read 
as  follows: 

§  3852.3    Notice  of  action  on  petition  to  be 
recorded. 

The  claimant  shall  file  or  record  in 
the  local  recording  office  in  whic;h  he 
filed  or  recorded  his  notice  of  petition 
for  deferment  a  copy  of  the  order  or 
diK:ision  of  the  BLM  authorized  officer 
disposing  of  the  petition. 

Diitod:  April  8.  1994. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

|FR  Doc.  94-11346  Filed  5-10-94;  8:45  iiml 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  925 

[S01 064-0264] 
RIN  0648-AC63 

Olympic  Coast  National  Marine 
Sanctuary  Regulations 

agency:  Office  of  Ocean  ar.d  Coastal 
Resource  Management  (OCRM). 
National  Ocean  Service  (NOS).  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  Department  of 
Commerce  (DOC). 
ACTION:  Notice  of  National  Marine 
Sanctuary  Designation;  final  rule;  and 
summary  of  final  Management  Plan. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
by  the  Designation  Document  contained 
in  this  document,  and  as  required  by 
section  205(a)(4)  of  Public  Law  No.  100- 
627,  designates  an  approximately  2,500 
square  nautical  mile  area  of  coastal  and 
ocean  waters,  and  the  submerged  lands 
thereunder,  off  the  Olympic  Peninsula 
of  Washington  State,  including  the 
waters  of  the  Strait  of  Juan  de  Fuca 
eastward  to  Koi'iah  Point,  as  the 
Olympic  Coast  National  Marine 
Sanctuary  (Sanctuary).  This  document 
publishes  the  final  Management  Plan 
detailing  the  goals  and  objectives, 
management  responsibilities,  research 
activities,  interpretive  and  educational 
programs,  and  enforcement,  including 
surveillance,  activities  for  the 
Sanctuary. 

Further,  NOAA.  by  this  document, 
issues  final  regulations  to  implement 
the  designation  by  regulating  activities 
affecting  the  Sanctuary  consistent  with 
the  provisions  of  the  Designation 
Document.  The  intended  effect  of  these 
regulations  is  to  protect  the 
consen.ational.  recreational,  ecological, 
historical,  research,  educational,  and 
aesthetic  resources  and  qualities  of  the 
Sanctuar)'. 

EFFECTIVE  DATES:  Pursuant  to  section 
304(b)  of  the  Marine  Protection, 
Research,  and  Sanctuaries  Act  (16 
U.S.C.  1434(b)).  the  Governor  of  the 
State  of  Washington  has  45  days  of 
continuous  session  of  Congress 
beginning  on  the  day  on  which  this 
notice  is  published  to  review  the 
designation  and  regulations  before  they 
take  effect.  After  45  days,  the 
designation  and  regulations 
automatically  become  final  and  take 
eftett.  However,  if  the  Governor  of  the 
State  of  Washington  certifies  within  the 


45-day  period  to  the  Secretary  of 
Commerce  that  the  designation  or  any  of 
its  terms  are  unacceptable,  the 
designation  or  the  unacceptable  terms 
cannot  take  effect  in  the  area  of  the 
Sanctuary  lying  within  the  seaward 
boundary  of  the  State.  If  the  Secretary 
considers  that  such  disapproval  will 
affect  the  designation  in  a  manner  that 
the  goals  and  objectives  of  the  Sanctuary 
cannot  be  fulfilled,  the  Secretary  may 
withdraw  the  designation.  A  document 
announcing  the  effective  date  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  Final 
Environmental  Impact  Statement  and 
Management  Plan  (FEIS/MP)  prepared 
for  the  designation  are  available  upon 
request  from  the  Sanctuaries  and 
Reserves  Division,  Office  of  Ocean  and 
Coastal  Resource  Management,  National 
Ocean  Service.  National  Oceanic  and 
Atmospheric  Administration,  1305  East 
West  Highway.  Silver  Spring,  MD 
20010.(301)713-3125. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nina  Garfield.  (301)  713-3141. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  303  of  the  Marine  Protection, 
Research,  and  Sanctuaries  Act.  as 
amended  (the  "Act"  or  "MPRS.-V"),  16 
U.S.C.  1433),  provides  that  the  Secretary 
may  designate  any  discrete  area  of  the 
marine  environment  as  a  National 
Marine  Sanctuary  if  the  Secretary 
determines  that  such  designation  will 
fulfill  the  purposes  and  policies  of  the 
Act  as  set  forth  in  section  301(b)  (16 
U.S.C.  1431(b))  and  finds  that: 

(1)  The  area  is  of  special  national 
significance  due  to  its  resource  or 
human-use  values; 

(2)  Existing  state  and  Federal 
authorities  are  inadequate  or  should  be 
supplemented  to  ensure  coordinated 
and  comprehensive  conservation  and 
management  of  the  area,  including 
resource  protection,  scientific  research, 
and  public  education; 

(3)  Designation  of  the  area  as  a 
national  marine  sanctuary  will  facilitate 
the  coordinated  and  comprehensive 
conservation  and  management  of  the 
area;  and 

(4)  The  area  is  of  a  size  and  nature 
that  will  permit  comprehensive  and 
coordinated  conser\ation  and 
management. 

The  authority  of  the  Secretary  to 
designate  national  marine  sanctuaries 
and  administer  the  other  provisions  of 
the  Act  has  been  delegated  to  the  Under 
Secretary  of  Commerce  for  Oceans  and 
Atmosphere  by  DOC  Organization  Order 
10-15,  section  3.01(z),  January  11,  1988. 
The  authority  to  administer  the  other 


provisions  of  the  Act  has  been  re- 
delegated  to  the  A.ssistant  Administrator 
of  NOAA  for  Ocean  Services  and 
Coastal  Zone  Management  by  NOAA 
Circular  83-38,  Directive  05-50, 
September  21,  1983.  as  amended. 

The  coastal  and  ocean  waters  off  the 
Olympic  Coast  were  recognized  for  their 
high  natural  resource  and  human  use 
values  and  placed  on  the  National 
Marine  Sanctuary  Program  Site 
Evaluation  List  (SEL)  in  August  of  1983 
(48  FR  35568).  In  1988.  Congress 
reauthorized  and  amended  the  Act  and 
directed  the  Secretary  to  designate  the 
Olympic  Coast  National  Marine 
Sanctuary  (Pub.  L.  100-627.  section 
205(a)).  In  report  language 
accompanying  this  legislation.  Congress 
noted  that  the  Olympic  Coast  possesses 
a  unique  and  nationally  significant 
collection  of  flora  and  fauna,  and  that 
adjacency  of  the  area  to  the  Olympic 
National  Park  merits  the  designation  of 
this  area  as  a  national  marine  sanctuary 
(H.  Rep.  No.  4210,  100th  Cong.,  l.st. 
Sess.,  1988). 

NOAA  held  four  scoping  meetings  in 
Washington  State  April  10-13,  1989,  to 
solicit  public  comments  on  the 
designation:  Aberdeen  on  April  10,  Port 
Angeles  on  April  11,  Forks  on  April  12, 
and  Seattle  on  April  13  (45  FR  10398, 
March  13, 1989). 

On  September  20,  1991,  NOAA 
published  a  proposed  Designation 
Document  and  proposed  implementing 
regulations  and  announced  the 
availability  of  the  Draft  Environmental 
Impact  Statement/Management  Plan 
(DEIS/MP)  (56  FR  47836).  Public 
hearings  to  receive  comments  on  the 
proposed  designation,  proposed 
regulations,  and  DEiS/MP  were  held  on 
November  6lh  in  Port  Angeles, 
November  7th  in  Seattle,  November 
12th  in  Olympia,  November  13th  in 
Aberdeen,  November  14th  in  Seaview, 
and  November  20th  in  Washington  DC. 
On  November  14th.  1991,  the  period  for 
submitting  public  comments  was 
e.xtended  from  November  27th.  1991  to 
December  13th.  1991  pursuant  to 
requests  from  the  State  of  Washington 
and  the  coastal  counties  (56  FR  57869). 
All  comments  received  by  NOAA  in 
response  to  the  Federal  Register  notice 
and  nt  the  public  hearings  were 
considered  and,  where  appropriate, 
incorporated  in  the  final  regulations  and 
FEIS/MP.  A  summary  of  the  comments 
on  the  propcsed  regulations  and  the 
regulatory  elements  of  the  DEIS/MP  and 
NOA.\'s  responses  to  them  follow. 


M- 
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II.  Comments  and  Responses 

hsut  ■:  Boundaries 
Boundary  Altemativ-j  1 

Ccniment:  NOAA  should  choose 
hour  iar}'  altomative  1  because:  (1)  it 
contains  most  of  the  unique  eco!ogi'„al 
featcilcs  off  the  Washington  Coast;  (2) 
NO/^  A  can  offer  gceater  protection  to  the 
coasl^l  features  th  in  the  resources 
further  offshore  in  the  evtnt  of  a  spill  of 
haza-^ous  materials;  and  (3)  vessel 
traffic?  would  be  least  affected,  thereby 
ensuring  safer  seas. 

Ro'^onse:  NO.\A  disagrees.  Boundary 
alter  ija'ive  1  contains  most  ef  the 
ecological  features  visible  above  the  sea 
surface.  However,  a  nariiifi  sanctuary 
shouljj  encompass  a  discrete  ecological 
unit  kVith  definable  boundaries  (Ifi 
V.S.iZ,  1433  (b)(1)(F)).  The  marine 
maiT!itials  and  seabirds  that  transit  the 
waters  oif  the  Olympic  Peninsula  and 
coloiijze  the  offshore  rocks  and  isLinds 
forajsg  in  the  rich  waters  and  h.3nthic 
cominunities  over  and  on  the 
cont  tiental  shelf.  The  shelf  is  broad  off 
the  I:  tjrait  of  ]uan  de  Fuca.  The  seaward 
exterit  of  the  sheH  coupiod  with  the 
upw  jlling  prodiic  ed  from  the  fuan  da 
Fiica  tanyon  are  the  physical 
parameters  that  support  the  food  chain 
from  the  plankton  to  th^  marino 
mamiiinls  and  seabiiris  The  offshore 
rockjiand  intertidal  communiMes  are 
only  4no  habitat  within  the  marino. 
ecos ;'j;tcm  off  (he  Olympic  Coast. 
Ther^'ore,  the  marine  sa.v:tuary  should 
encornpass  the  ecologically  significant 
offshpre  waters. 

With  respect  to  NOAA's  ability  to 
protect  the  offshore  waters  i;i  the  event 
of  a  <  pill,  NOA.^  a^roes  that  there  is 
little  that  can  be  done  once  a  spill  has 
occurred.  The  high  seas  would  most 
likely  render  response  capabilities 
ineffective.  However.  N'0.\A  will 
coorJilnate  with  the  U.S.  Coa-Ot  Guard, 
the  \Viashington  State  Office  of  Marine 
Safetkf,  and  the  coastal  tribes  to  ensure 
that  there  is  an  adequate  rt>spcnse 
capability  for  the  coastal  waters, 
interjjdal  regions,  and  beaches  along  the 
sanctuary  including  seabird  and  marine 
mamlma!  rescue  capabilities. 

E.xtension  of  the  Sanctuary  boundary' 
to  the  shelf  edge  provides  a  buffer  area 
for  protecting  the  coastal  resources. 
NOAA  is  working  with  the  U.S.  Coast 
Guard  to  develop  a  proposal  for  an  Area 
to  be  Avoided  (ATDA)  from  the 
shoreward  boundary  to  25  nautical 
miles  offshore  of  the  Olympic 
Peninsula.  This  ATBA  is  designed  to 
provide  sufficient  time  to  respond  to  a 
vessel  that  loses  power  off  the  Olympic 
Peninsula.  The  ATBA  is  compatible 
with  many  of  the  existing  voluntarily 


adhered  to  traffic  patterns  along  the 
coast  and  thus  adds  only  minimal  time 
and  distance  to  transits  between  the 
Strait  of  Juan  de  Fuca  and  destinations 
to  the  south. 

Boundary'  Ahemative  2 

Coirment:  NOAA  should  choose 
boundary  alternative  2  as  the  preferred 
alt.-'rnative. 

Rp-^ponse:  NOAA  disagrees  for  the 
same  reasons  stated  in  response  to  the 
previous  comment.  The  seaward  extent 
of  boundary  aitemative  2,  which 
approximates  the  50  fathom  i.schath,  has 
no  relation  to  the  seaward  extent  of  the 
coastal  ecosystem. 

Boundary  Alternative  3 

Ccmmcni:  NOAA  should  choose 
boundary  sitcrnativu  3  as  the  profened 
alternative. 

}lt'?:ponse:  Boundary  Aitemative  3 
excludes  the  Juan  de  Fuca  Canyon, 
vi/hich  is  one  of  tho  richest  regions  of  the 
offshore  oceanic  ecosystem.  It  also 
excludes  sonte  of  the  highest 
conccnLraticns  of  human  uses  which 
threaten  the  health  of  the  marine 
ecosystem  off  the  Olympic  Peninsula. 

Comment:  NOAA  should  not  choose 
boundary  alternative  3  as  the  preferred 
alternative  because  it  will  be  too 
restrictive  for  vessel  traffic. 

Response:  N0..\.\  is  p-roposing  no 
regulations  that  will  unduly  restrict 
vessel  traffic.  (Soe  respon.sc  to  comment 
on  boundary  alternative  1). 

Boundary  Alternative  4 

Com;nf>nf.- NOAA  should  select 
boundary  aitemative  4  as  the  preferred 
alternative  because: 

(1)  Mrny  of  the  unique  unspoiled 
ecological  resources  th.at  might  be 
significantly  impacted  by  oil  ore  located 
in  the  physically  complex  art  a  north  of 
Ft.  Grenville  including  areas  of 
submarine  canyons,  productive  fishing 
grounds,  and  coastal  features  that  are 
critical  habitat; 

(2)  Sanctuary  status  in  the  southern 
portion  of  the  study  area  would  conflict 
with  state  managed  activities  such  as 
dredged  material  disposal,  while  most 
of  the  shoreline  in  the  north  has  little 
commercial  activity;  and 

(3)  NOAA  can  enlarge  the  boundary 
in  the  future. 

Response:  NOAA  agrees.  One  of  the 
most  valuable  qualities  of  the  Olympic 
Peninsula  is  that  it  is  undeveloped  and 
relatively  pristine.  NOAA  recognizes 
that  the  southern  portion  of  the 
boundary  is  much  more  developed, 
especially  with  respect  to  the  harbor 
maintenance  activities  in  Grays  Harbor. 
Further,  the  rocky  intertidal  habitats  in 
the  north  are  much  more  .sensitive  to 


pollution  from  oil  and  gas  compered  to 
the  sandy  beach  environm(;nts  in  the 
southern  portion  of  the  study  area.  In 
the  event  of  a  spill  of  hazardous 
rnnterials,  experts  predict  that  it  would 
take  ysars  for  intertidal  communities  of 
rocky  intertidal  environments  to  become 
reestablished,  whereas  it  w'juld  take  en 
order  of  months  for  the  sandy  inturtid.il 
communities  to  rerolonize.  Lastly. 
NO,\.'\  t:an  expand  Sanctuary  boundary 
4  in  the  future,  in  accordance  with  the 
requirements  cf  the  Marine  Protection. 
Re.M-arch,  and  Sisnctuaries  Act 
(MPRSA),  the  National  Environmental 
Policy  Act  (NEPA).  and  the 
Administrative  Procedure  Act  (APA),  if 
deemed  necessary. 

Comment:  NOAA  should  not  choose 
boundary  aitemative  4  b«vcausc: 

(1)  It  IS  not  scientifically  defensible 
fcr  it  fails  to  protect  the  important  and 
environmentally  delicate  estuaries  alor.g 
the  southern  coast; 

(2)  It  would  render  ineffective 
NOAA's  resource  monitoring  and 
sanctuary  enforcement  mandates;  and 

(3)  It  will  be  too  restrictive  for  vessel 
traffic. 

Response:  The  boundary  of  a  mcrine 
sanctuary  should  approximate  the  mo^t 
identifiable  boundaries  of  a  marino 
ecosystem.  The  Site  Evaluation  List 
(SEL),  from  which  sites  are  selected  for 
consideration  as  marine  sanctuaries, 
identified  the  coastal  offs.horti  ishmds  as 
the  core  of  the  proposed  Olympic  Const 
National  Marine  Sanctuary  (originally 
identified  as  the  We.stern  Washington 
Outer  Coast).  With  this  focus,  NOA.^ 
has  determined  that  the  boundaries  cf 
the  ecosystem  are  encompasst^d  by 
boundary  aitemative  4.  NO.\A 
recognizes  that  the  coa.stal  estuaries  are 
c<:ologically  valuable  and  that  many 
organisms  that  exist  uithin,  or  transit 
through  boundary  aitemative  4,  depend 
on  the  estuaries.  However,  while  the 
estuaries  and  outer  coast  are 
ecologically  linked,  the  produc  tivify  of 
the  two  environm.ents  is  a  function  of 
very  distinct  environmental  processes. 

NO.\A  believes  that  protection  of  the 
estuaries  could  be  best  achieved  through 
possible  inclusion  of  these  areas  in  . 
programs  targeting  estuarine 
management  such  as,  the  National 
E.stuarine  Research  Reserve  System,  the 
National  Estuary  Program,  or  the  Coastal 
Zone  Management  Program. 

NOAA  believes  that  the  size  of  the 
sanctuary  encompassed  by  boundary 
aitemative  4  is  manageable  v.'ith  respect 
to  research  and  monitoring  initiatives. 

As  discussed  above,  NOAA  is 
working  with  the  U.S.  Coast  Guard  to 
develop  a  proposal  for  an  ATBA  off  the 
northern  Olympic  Peninsula.  It  is 
designed  to  be  as  ccmpatible  with 
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existing  customary  practices  among 
mariners  as  possible.  NOAA  is  not 
promulgating  vessel  traffic  regulations 
with  designation. 

Boundary  Alternative  5 

Comment:  NOAA  should  choo.se 
boundary  aUcmative  5  because: 

(1)  Activities  that  are,  or  could  occur, 
in  the  southern  portion  of  the  study  area 
can  affect  the  resources  in  the  north; 

(2)  The  entire  study  area  is 
ecologically  connected; 

(3)  The  management  needs  are 
greatest  in  the  south; 

(4)  The  sanctuary  management  regime 
would  complement  existing 
management  initiatives  (Willapa  Bay 
watershed  planning  processes, 
Columbia  and  Snake  River  Salmon 
Recovery  Planning,  State  National 
Heritage  Plans);  and 

(5)  Expansion  of  the  Sanctuary 
boundary  in  the  future  will  be  too  time- 
consuming. 

Response:  NOAA's  preferred 
boundary  alternative  is  based  on  on 
ecologically  identifiable  boundar^'.  The 
northern  and  southern  portions  of  the 
study  area  are  distinct  with  respect  to 
their  coastal  and  offsliore  ecology. 
NOAA  can  protect  Sanctuary  resources 
from  outside  activities  through  the 
prohibition  on  discharges  outside  the 
Sanctuary-  boundary  that  enter  and 
injure  Sanctuary  resources.  NOAA  will 
be  involved  in  planning  activities  that 
could  potentially  threaten  Sanctuary' 
resources  outside  its  boundary.  The 
boundary  can  be  expanded  in  the  future 
if  needed. 

Comment:  NOAA  should  not  choose 
boundary  alternative  5  because  it  is  not 
necessary  to  encompass  the  entire 
Washington  coastline  as  a  marine 
sanctuary,  and  it  would  eliminate  any 
future  development  of  the  coastal  areas. 

Response:  NOAA  agrees.  See  response 
to  previous  comment. 

Comment:  A  more  detailed  analysis  of 
the  impacts  of  sanctuary  designation 
must  be  undertaken  before  seriously 
considering  boundary  alternative  5. 

Response:  NOAA  has  undertaken  an 
extensive  analysis  of  the  uses  and 
ecology  of  the  southern  portion  of  the 
study  area  and  believes  that  the 
t!Cologically  .sensitive  estuarine 
environments  are  adequately  protected. 

Alternative  Boundary  Suggestions 

Comment:  NOAA  should  establish  a 
series  of  smaller  site-specific  areas 
surrounding  unique  marine  resources, 
such  as  ocean  waters  immediately 
adjacent  to  already  protected  terrestrial 
ecosystems  such  as  wildlife  refuges  and 
the  Olymoic  National  Park.  This 
'Itemative  would  afford  sanctuar)' 


status  to  marine  resources  while 
maintaining  provisions  for  compatible 
ocean  uses. 

Response:  NOAA  disagrees.  Smaller 
site-specific  areas  would  not  encompass 
an  ecosystem  for  the  reasons  stated 
above.  Further,  designation  of  the 
marine  sanctuary  would  allow  for  the 
continuation  of  pre-existing  and 
compatible  uses. 

Comment:  NOAA's  analysis  of  the 
resources  within  the  study  area 
identified  the  southern  portion  as  highly 
important  in  terms  of  wildlife  and 
fishery  values,  particularly  the  areas  in 
and  surrounding  Willapa  Bay.  NOAA 
should  consider  modifying  boundary 
alternative  4  by  adding  a  satellite  site 
encompassing  the  estuarine 
environment  and  the  offshore  waters  of 
Willapa  Bay. 

Response:  NOAA's  analysis 
confirmed  that  the  estuarine  areas  in  the 
southern  portion  of  the  .study  area  are 
significant  natural  resources  and  that 
many  of  the  resources  utilize  the  waters 
off  the  northern  coast  as  well.  However, 
NOAA  has  determined  that  the 
estuarine  ecosystems  are  distinct  from 
the  higher  energy  marine  environment 
of  the  northern  portion  of  the  study 
area.  In  addition,  the  activities  in,  and 
adjacent  to  Grays  Harbor  are  managed 
pursuant  to  an  existing  estuarine 
management  plan  promulgated  pursuant 
to  the  Washington  Slate  Shcrelands 
Management  Act.  The  residents  living 
in  the  watersheds  of  Willapa  Bay  are 
currently  preparing  an  estuarine 
managemt-nt  plan. 

Comment:  NOAA  should  consider  the 
creation  of  a  north  and  south  Olympic 
Coast  National  Marine  Sar.ctuary  with 
separate  but  coordinated  management 
regimes. 

/?espon.sK;  The  Act  requires  the 
designation  of  one  sanct^;.ry  on  the 
Western  Washington  Outer  Coast  with 
the  offshore  Islands  and  coastal  areas  of 
the  northern  Olympic  Peninsula  as  tlio 
core  area  of  the  sanctuary.  In  carrying 
out  this  mandate,  NOAA  examined  the 
seaward,  northerly,  southerly,  and 
easterly  extent  of  the  ecosystem  that  has 
as  its  core  the  intertidal  communities  of 
the  outer  coast. 

Comment:  The  boundary  of  the 
Sanctuary  should  be  modified  as  further 
cetacean  information  is  available. 

Response:  NOAA  con  modify  the 
boundary  in  the  future,  in  accordance 
with  the  requirements  of  the  MPRSA, 
the  NEPA  and  the  APA.  as  more 
information  becomes  available. 

Modification  of  the  Western  Boundary 

Comment:  The  outer  boundary  of  the 
sanctuary  should  extend  westward  to  a 
point  that  minimizes  restrictions  and 


needless  re-routing  of  vessel  traffic  .nnd 
harbor  maintenance  activities  at  the 
opening  of  Grays  Harbor.  To  accomplish 
this  objective,  the  outer  limit  of  the 
sanctuary  should  be  set  at  a  distance 
between  2  and  10  miles  from  shore. 

Response:  Sanctuary  boundaries  are 
not  established  based  on  vessel  traffic 
routes,  particularly  because  routes  are 
subject  to  change.  NOAA  will  work  with 
existing  regulatory  agencies  to  minimize 
impacts.  \Vhile  vessel  traffic  is  in  the 
scope  of  sanctuary  regulations.  NOA.^  is 
not  promulgating  vessel  traffic 
regulations  at  this  time. 

Comment:  The  outer  boundary  should 
be  established  at  cither  the  100  or  500 
fathom  isobath. 

Response:  NOAA  has  established  the 
boundary  at  the  100  fathom  isobath 
because  it  is  gf-nerally  recognized 'to  be 
the  seaward  extent  of  the  continental 
shelf,  the  area  where  photosynthetic  . 
activity  is  greatest. 

Com/rrenf;  Clarify  the  rationale  for 
e.stablishing  the  western  boundary  of 
alternatives  4  and  5. 

Response:  See  response  to  previous 
comment. 

Modification  of  the  Shoreline  Boundary 

Comment:  The  shoreline  boundary 
should  be  established  at  the  lower  low 
water  mark  to  preclude  interference 
with  carefully  crafted  beach 
management  plans  regulating  beach 
traffic,  razor  clam  har\'ests  and 
emergency  aircrah  landings. 

Response:  I'hv^  shoreline  boundary  of 
the  Sanctuary  is  located  at  the  higher 
high  water  line  where  adjacent  to 
Federally-owned  land  (including  the 
Olympic  N.ntional  Park  and  the  U.S. 
Fish  and  Wildlife  refuges)  and  the  loiver 
low  line  mark  whun  adjacent  to  State- 
owned  land.  Thus,  the  boundary-  does 
not  interfere  with  bench  management 
plans.  Razor  clam  harvests  within  the 
intertidal  zone  of  the  Sanctuary  will  be 
managed  by  existing  authorities  such  as 
the  Wa.shington  State  Department  of 
Natural  Resources,  the  Quinault  Indian 
Tribe,  and  the  National  Park  Service. 
Emergency  aircraft  landings  are 
permissible  in  the  Sanctuary". 

Comment:  The  shoreline  boundary 
should  cut  across  the  mouths  of  all 
rivers,  streams  and  estuaries  because 
there  are  sufficient  management  plans 
in  place  providing  protection  of  inland 
environments  such  as  the  Washington 
State  Coastal  Zone  Management 
Program  and  the  Grays  Harbor  Estuary 
Management  Plan. 

Response:The  shoreline  boundary  of 
the  Sanctuary  has  been  modified  to  cut 
across  the  mouths  of  all  rivers,  streams 
and  estuaries. 
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Comment:  Clarify  why  the  shoreward 
\  <  lundary  distinguishes  between 
sc  jacency  to  tribal  and  non-tribal  lands. 

Response:  The  Tribes  have 
j  irisdiction  to  the  mean  lower  low 
V'Jter  line.  Both  the  Tribes  and  the  State 
live  requested  that  the  Sanctuary 
boundary  not  overlap  with  tribal  and 
State  lands.  Therefore,  the  coastal 
he  undary  has  been  modified  so  that  it 
i; ;  at  .mean  lower  low  water  when 
a :  jacent  to  tribal  and  State  owned  lands 
a  ■  d  at  mean  higher  high  water  when 
a :  jacent  to  Federally  owned  lands. 

Comment:  Existing  National  Park 
Sarvice  standards,  regulations,  and 
pclicies  must  not  bo  diminished  as  a 
Ttr.uh  of  dual  designation  as  a  National 
P  irk  and  National  Marine  Sanctuary. 
T  '  e  majority  of  the  intertidal  areas  of 
t^k  Olympic  National  Park  are  Federally 
dpsignaled  Wilderness  Area  and  must 
be  managed  accordingly. 

.  Response:  The  Sanctuary  boundary 
overlaps  with  the  boundary  of  the 
Olympic  National  Park.  NOAA  will  not 
diminish  the  standards,  regulations  and 
policies  currently  applying  to  the 
intertidal  areas  of  the  Olympic  National 
Pork.  The  existing  standards,  regulations 
aild  policies  of  the  intertidal  areas  will 
rtlmain.  NOAA  will  enhance  the 
protection  of  these  intertidal  areas  by 
wprking  with  the  Coast  Guard  to  ensure 
a  Nifer  vessel  traffic  environment,  and 
l\io  upland  users  of  the  watershed  to 
monitor  and  minimize  the  impacts  of 
non-point  source  pollution. 
AJlditionally.  NOAA  will  support 
research  and  resource  monitoring 
initiatives  in  the  intertidal  areas  and 
mny  seek  compensation  for  damages  if 
ail  accident  were  to  occur  that  injures 
Sanctuary  resources. 

In  Jusion  of  the  Strait  of  Juan  de  Fuca 

Comment:  The  northeastern  boundar>- 
of  the  sanctuary-  should  extend  further 
into  the  Strait  of  Juan  de  Fuca  to  either: 
(1)  The  I.yre  River;  (2)  the  Clallam 
County  Marine  Sanctuary  at  Salt  Creek; 
(3  Low  Point;  (4)  Crescent  Bay/ Agate 
Be:jch;  or  (.5}  Pillar  Point.  Omission  of 
thiiiStrait  of  Juan  de  Fuca  from  the 
San(ctuar>-  excludes  the  head  of  the  Juan 
de  t'uca  Canyon  from  the  boundary  of 
th0  Sanctuar)'.  and  thus  represents  a 
boundary  not  based  upon  an  ecological 
rationale. 

Response:  NOAA  has  examined  the 
resou-'ces  of  the  Strait  of  Juan  de  Fuca 
and  the  FEIS/MP  has  been  revised 
accordingly.  Sections  III  and  IV 
(Alternatives,  and  Environmental 
Consequences)  examine  the  benefits  and 
consequences  of  various  alternatives  in 
the  Strait  of  Juan  de  Fuca.  NOAA 
believes  that  the  existence  of  a 
functional  biotic  community 


characteristic  of  the  marine 
environment  extends  into  the  Strait  of 
Juan  de  Fuca  to  Observatory  Point. 
Eastward  of  Obser\'atory  Point,  the 
ecosystem  is  more  characteristic  of  an 
estuarine  environment. 

Despite  the  ecological  arguments  that 
support  inclusion  of  the  Strait  of  Juan 
de  Fuca  in  the  Sanctuary  boundary, 
NOAA  does  not  believe  that  the  public 
has  had  ample  opportunity  to  analyze 
and  comment  on  the  proposal  to  add  the 
Strait.  Since  the  Strait  of  Juan  de  Fuca 
lies  entirely  in  state  waters,  the  Strait  of 
Juan  de  Fuca  cannot  be  included 
without  the  approval  of  the  Governor  of 
Washington  State.  However,  NOAA  will 
pursue  expanding  the  boundary  if 
supported  by  the  State  of  Wa.shington. 

Comment:  The  boundary  of  the 
Sanctuary  should  be  contiguous  with 
that  of  the  proposed  Northwest  Straits 
Sanctuary.  A  gap  between  these  two 
proposed  sanctuaries  would  cause 
confusion  for  commercial  shipping  and 
fishing  interests  and  government 
managing  agencies. 

Response:  At  this  time,  the  future  and 
nature  of  the  proposed  Northwest  Straits 
National  Marine  Sanctuary  is  uncertain 
and  cannot  serve  as  a  deciding  factor  in 
the  determination  of  the  eastern 
boundary  of  the  Olympic  Coast  National 
Marine  Sanctuary.  The  boundary  of  the 
Olympic  Coast  National  Marine 
Sanctuary  must  be  determined  based  on 
ecological  and  human  use  factors. 
NOAA  can  modify  the  boundary  in  the 
future  if  it  is  deemed  appropriate. 
NOAA  will  coordinate  with  existing 
managing  agencies  to  ensure  that  the 
Olympic  Coast  National  Marine 
Sanctuary  and  the  proposed  Northwest 
Straits  National  Marine  Sanctuar>'  do 
not  unduly  disrupt  the  management  of 
vessel  traffic  and  fishing. 

Comment:  The  boundary  of  the 
Sanctuary  should  not  encompass  the 
waters  of  the  Strait  of  Juan  de  Fuca 
because  closely-monitored  vessel  traffic 
lanes  already  exist. 

/?e,spo/j.se.' The  MPRSA  encourages 
multiple  uses  of  the  Sanctuary  as  long 
as  they  are  compatible  with  the  resource 
protection  goals  of  the  Sanctuary. 
Clearly,  the  Coordinated  Vessel  Traffic 
System  in  the  Strait  of  Juan  de  Fuca  is 
in  the  best  interest  of  the  vessel  traffic 
industry  and  the  environment.  NOAA 
would  not  interfere  with  the  vessel 
traffic  management  regime  in  the  Strait 
of  Juan  de  Fuca  if  the  Governor  of  the 
State  of  Washington  supported 
inclusion  of  the  Strait  of  Juan  de  Fuca 
in  the  Sanctuary  boundary. 

Northern  Boundary 

Comment:  The  northern  boundary'  of 
the  Sanctuary  should  be  adjacent  to  the 


international  border  and  include  vessel 
tralTic  lanes  to  facilitate  the 
establishment  of  a  cooperative 
international  sanctuary  and  coordinated 
vessel  traffic  management  regime. 

Response:  The  northern  boundary  is 
adjacent  to  the  international  boundary. 

Inclusion  of  the  Estuaries 

Comment:  NOAA  recognized  both  the 
high  resource  values  of  the  estuaries  and 
the  high  level  of  point  source 
discharges.  By  including  the  estuaries  in 
the  boundary  NOAA  would  be  in  a 
position  to  work  with  the  Washington 
Department  of  Ecology  ( WDOE)  to 
correct  the  sources  of  pollution. 

Response:  NOAA  has  been  working  ■' 
with  the  Washington  Department  of 
Ecology  to  address  pollution  problems 
in  the  coastal  e.stuaries.  The  Grays 
Harbor  Estuary  Management  Plan  was- 
supported  by  funding  provided 
pursuant  to  the  Washington  Shorelands 
Management  Act.  NOAA  agrees  that  the 
estuaries  are  extremely  valuable 
environments  with  high  levels  of  point 
source  discharges.  However.  NOAA 
believes  that  the  estuaries  are 
ecologically  distinct  from  the  offshore 
waters  of  the  Olympic  Peninsula,  which 
is  the  core  area  of  the  Sanctuary. 
Inclusion  in  the  National  E.stuarine 
Research  Reserve  System  (NERRS)  is  a 
more  appropriate  management 
framework  for  NOAA  involvement  in 
estuarine  management. 

Comment:  The  estuaries  should  be 
excluded  from  the  Sanctuary  boundary 
because  the  Washington  State  Coastal 
Zone  Management  Program  and  the 
Grays  Harbor  Management  Plan  offer 
sufficient  protection  to  the  estuaries. 

Response:  NOAA  agrees.  The 
estuaries  are  e.\cluded  from  the 
preferred  boundary  of  the  Sanctuary. 

Consideration  of  Other  National  Marine 
Sanctuaries  and  National  Estuarine 
Research  Reserves  (NERRS) 

Comment:  Some  commenters  believed 
that  NOAA  should  designate  the 
estuaries  as  NERR's  if  they  are  not 
included  in  the  boundary  of  the 
Sanctuary  because  of  their  natural 
resource  values.  Other  commenters 
believed  that  NERR  status  is  inadequate 
since  it  does  not  include  the  marine 
environment.  Clarification  is  ntHjded  on 
the  specific  elements  of  the  NERRS: 

(1)  The  degree  of  protection  that  the 
NERRS  would  provide  to  Grays  Harbor 
and  Willapa  Bay; 

(2)  The  process  of  designation; 

(3)  Timetable  for  designation; 

(4)  Assurances  that  designation  would 
occur;  and 
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(5)  The  dogrc-e  of  protection  to  the 
estuaries  that  would  be  provided  in 
conipi^rison  to  sanctuary  status. 

Response:  The  terms  of  designation  cs 
a  NERR  are  determined  between  tha 
State  end  N0.\^^.  The  process  be.',ins 
with  the  nomination  of  an  estuary,  or 
portion  thereof,  to  N0.\.-\  for  incJusion 
in  the  NEllRS  by  the  Governor  of  the 
State.  The  State  holds  scoping  meetings 
in  the  region  nominated  for  inclusion  to 
solicit  public  input.  The  Slate  then 
prepares  a  draft  environmental  impact 
statement  and  mnnago.ment  plan  (DEIS/ 
MP)  where  boundary,  management,  and 
regulatory  aitornalive.s  are  assessed  and 
a  preferred  alternative  is  decided  upon. 
The  DEIS/MP  must  demonstrate  that  the 
key  cere  land  and  water  areas  are 
adequately  protected  by  the  state.  Once 
the  DEiS/MP  is  completed,  public 
hearings  are  held  in  the  region,  .^fter  a 
comment  period  of  one  month,  the  State 
must  produce  a  Final  Environmental 
Impact  Statement/Management  Plan 
(FEIS/M?)  incorporating  the  public 
comments.  Once  NOA.^  appro\  t  s  the 
FEIS/M?  the  Reserve  is  officially 
designated.  The  entire  process  nquires 
epproximately  three  yeri.rs.  De^signation 
is  contingent  upon  available  funding. 

Comnent:  N04\A  should  encourage 
sanctuary  designationr»  in  Northern 
Puget  Sound,  Hood  Canal,  Southern 
Oregon  and  Northern  California. 

Hefiponsf:  NOAA  is  working  with  the 
State  of  Washington  to  study  the 
feasibility  of  a  sanctuar>-  in  Nortliern 
Puget  Sound.  New  candidates  for 
sanctunry  status  are  selected  from 
NO/lA's  SEL.  Sites  in  southern  Oregon 
and  Northern  California  are  presently  on 
the  SEL. 

Harbor  Exclusion/Inclusion 

Cnmment:  How  will  .sanctuary 
designation  influence  the  disposal  of 
dredge  material  from  harbor 
maintenance  and  development  activities 
that  occur  in  the  Port  of  I^  Push,  the 
mouth  of  the  Quilleute  River,  and  Neah 
Bay? 

Response:  No  dredge  spoil  disposal 
will  be  permitted  within  the  Sanctuary, 
except  when  used  in  connection  with 
beach  nourishment  projects  related  to 
harbor  maintenance  activities.  Harbors 
are  excluded  from  the  Sanctuary 
boundary.  Therefore,  maintenance  and 
development  activities  can  occur,  but 
disposal  of  dredge  material  must  be 
either  on  land  or  outside  the  boundary 
of  the  Sanctuary. 

Growth  Management 

Comment:  The  Sanctuary  should  help 
to  limit  population  growth. 

Response:  The  sanctuary  program  has 
no  control  over  population  growth 


adjacent  to  tho  Sanctuary  boundcrv'. 
Rather,  the  program  exists  to  ensure  that 
human  uses  resulting  from  growth  do 
not  have  a  negative  impact  on  Sanctuary 
rL^sources. 

Comnwnt:  Private  land  owners  should 
not  lose  dovcio[>mient  rights  to  thr-ir 
K.nd.  nor  should  they  have  the  value  of 
their  land  significantly  decreased  by 
regulation  without  due  compensation 
for  that  less. 

Bt^sponse:  N0.\.'\  is  issuing  no 
regulations  that  will  diminish  the 
developme'it  rights  of  private  property 
ov.'ners. 

Opposition  to  Sanctuary  Designation 

Cor73i'nr?nf ;  The  marine  sanctuary 
should  not  be  dosijTifited  because:  (1)  It 
would  shut  down  tlie  fishing  industry'; 
(2]  existing  kgisl.ition  and  managemtnt 
regimes  offer  adequate  protection;  (3) 
potential  industrial  interests  would  bo 
stifled  because  the  sanctuary  would 
over-regulate  the  local  economy  and  its 
growth;  (4)  the  ecological/aesthetic 
values  of  Washington's  coastline  are  not 
permanently  threatened;  (5)  local 
airports  in  Aberdeen  and  Ocean  Shores 
Vfiould  close  due  to  insurance  problems; 
and  (6)  the  Olympic  National  Park  has 
too  mach  co.ntrol  over  the  O!}  mpic 
Peninsula  already. 

Response:Tho  Sanctuary  will  not 
shut  down  the  fishing  industry.  Fishing 
is  not  within  tho  scope  of  Sanctuary 
regulation;  the  regulation  of  fishing 
would  remain  v.'ith  existing 
management  regimes.  Further,  the 
Sanctuary  will  er;sure  greater  protection 
from  risks  duo  to  oil,  gas  and  mineral 
development  and  vessel  traffic 
accidents. 

NOAA  disagrees  that  existing 
legislation  offers  adequate  protection  of 
the  offshore  resources.  The  threats  from 
such  things  as  vessel  traffic,  oil  and  gas 
development,  send  and  gravel  mining 
and  Navy  practice  bombing  of  Sea  Lion 
Rock  have  not  been  addressed  through 
a  comprehensive  m.anagement  regime 
that  recognizes  tho  value  and  fragility  of 
the  marine  ecosystem  off  tho  Olympic 
Peninsula.  NO.\A  does  not  believe  that 
the  Sanctuary  will  over-regulate  the 
local  economy  since  the  main  source  of 
income  in  the  njgion  is  from  tourism, 
fishing  and  timber  production-ncne  of 
which  will  be  negatively  affected  by  the 
Sanctuary.  Tourism  and  fishing  will 
likely  benefit  from  Sanctuary  status  due 
to  the  increased  protection  of  the  marine 
environment. 

Issue:  Alteration  of /or  Construction  on 
the  Seabed 

Comment:  The  regulation  pertaining 
to  alteration  or  construction  of  the 
seabed  may  be  interpreted  as 


prohibiting  such  activities  as  geologic 
rtse.irch,  the  placement  of  current 
meters,  sediment  traps  and  similar 
research  equipment,  all  of  which  might 
be  necessarv'  if  environmental  studies 
were  to  be  conducted  in  the  Mineral 
MaiMgement  Service  (M\'IS) 
Washington-Oregon  planning  area.  To 
clarify  the  intent  of  lliis  prohibition, 
"Government  sponsored  environnicntal 
studies"  should  bo  added  in  the  second 
st:nton'.c  of  this  section  as  one  of  the 
activities  for  which  this  prohibition 
dees  not  apply. 

Rcspc:isr:  NOAA  suppoi-ts  resean  h 
within  the  Sanctuary.  However,  the 
prohibition  on  alteration  of.  or 
r.on.struction  on  the  seabed  applies  to  all 
research  activities,  including  those 
conducted  by  govcrnm=ental  agencies. 
All  rtisi-nrch  activities  conducted  v.-ithin 
the  Sanctuary  that  violate  a  Sanctuary 
regulation  must  be  undi-'itaken  pursuant 
to  a  .Sarxtuary  research  permit  to  ensure 
that  the  impacts  from  the  research  are 
minim.al  and  temporary. 

Comment:  The  prohibition  on  the 
alteration  of,  or  construction  on  the 
SL'abed  should  not  interfere  with  current 
or  future  harbor  maintenance  or  tlshing 
activities  including:  (1)  Jetty  and  groin 
construction;  (2)  permitted  dredgir.g  of 
channels  and  harbors;  (3^  the  use  of 
dredge  spoils  for  underwater  borm 
con.struction;  (4)  construction  and 
improvement  of  boat  launching  and 
marine  facilities  adjacent  to 
reservations;  (5)  the  retrieval  of  fi.shing 
gear  (including  crab  pots)  and  su.nken 
vessels;  (6)  bottom  trawli.ng  and  scallop 
dredging;  and  (7)  tribal  fin  and  shellfish 
operations.  NOAA  needs  to  clarify  the 
exemption  of  activities  incidental  to 
routine  fishing  and  vessel  o^K-rations. 
The  exemptions  for  barber  miaintenance 
and  fishing  activities  should  read: 
"attempting  to  alter  the  seabed  for  any 
purpose  other  than  anchoring  Vftssels, 
normal  fishing  operations  to  include 
commercial  bottom.trawling  and  crab 
pot  recover^',  and  routine  harbor 
maintenance." 

Response:  Ports  and  harbors  are  not 
included  within  the  boundary  of  the 
Sanctuary.  The  boundary  of  the 
Sanctuary  adjacent  to  the  Port  of  La 
Push  is  congruent  with  the  Colreg  lines 
at  the  mouth  of  Lhe  harbors.  Further, 
there  is  the  following  exception  to  the 
alteration-of-the-seabed  regulation: 
"Harbor  maintenance  in  the  areas 
necessarily  associated  with  Federal 
Projects  in  existence  on  the  effective 
date  of  Sanctuary  designation,  including 
dredging  of  entrance  channels  and 
repair,  replacement  or  rehabilitation  of 
breakwaters  and  jetties."  The  noted 
activities  incidental  to  fishing  have  boea 
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exempted  from  the  Sanctuary 
regulations. 

Comment:  NOAA  should  prohibit  all 
dredging  and  removal  of  sand  and 
gravel  within  the  Sanctuary  boundary. 

Besponse:  NOAA  has  prohibited  all 
dredging  and  removal  of  sand  and 
gravel  within  the  Sanctuary  boundary 
except  as  an  incidental  result  of  harbor 
maintenance  activities.  These  activities 
threaten  the  integrity  of  the  benthic 
community  and  the  food  source  of  many 
Hsh.  marine  mammals  and  seabirds. 

Comment:  NOAA  should  not  subject 
the  exploration  and  development  of 
offshore  mineral  activities  to  the  same 
restrictions  proposed  for  the  exploration 
and  development  of  Outer  Continental 
Shelf  (OCS)  oil  and  gas. 

i?e.sponse;  All  of  these  activities  injure 
the  benthic  communities  in  the 
Sahctuary  and  NOAA  does  not  believe 
thqt  there  is  cau.se  for  exceptions. 

Comment:  Clarify  NOAA's  policy  on 
establishing  artificial  reefs  within  the 
Sapctuary. 

Response:  There  are  no  artificial  reefs 
in  the  Sanctuary  as  of  the  date  of 
designation.  The  creation  of  new 
artificial  reefs  would  be  prohibited 
pursuant  to  the  prohibition  on  aheration 
of,  or  construction  on,  the  seabed. 

Somment:  NOAA  should  prohibit  the 
jtmction  of  pipelines  on  the  sea 
i-. 
Besponse:  The  regulation  prohibiting 
the;  alteration  of,  or  con.struclion  on.  the 
seabed  would  prohibit  the  construction 
of  pipelines  on  the  sea  floor. 

Issi^e:  Cultural  and  Historic  Resources 

(Comment:  NO.\A  should  prohibit 
moving,  injuring,  or  pos.sessing  historic 
resources  within  the  Sanctuary. 

liesponse:  NOAA  agrees  that  it  is 
nea8s.sary  to  protect  and  manage 
historical  and  cultural  resources  within 
thelSanctuary  boundarj".  NOAA  has 
included  a  prohibition  on  moving, 
renjoving,  possessing,  injuring,  or 
attqmpting  to  move,  remove,  or  injure 
thejie  resources,  except  as  resulting 
incidentally  from  traditional  fishing 
opcJTHtions.  If  NOAA  determines  that 
Hshiing  activiiic's  a,-^  resulting  in  injury 
to  Sanctuary  historic  and  cultural 
re.s()urces,  NOAA  may  amend  the 
Sanctuary  regulations  to  abolish  the 
exemption  for  these  activities. 

Cpmrnt-nf:  The  proposed  regulations 
dealing  with  cultural  re.sources  fail  to 
preserve  tl;e  tribes'  ability  to  control 
access  to.  and  removal  of,  their  cultural 
heritogp.  Therefore,  NOAA  should  add  a 
neW§  92.5.5(a)(8)  prohibiting:  "remova^ 
or  aUempted  removal  of  any  Indian 
cultural  resource  or  artifact,  or  entry 
onto  a  significant  cultural  site 
designated  by  a  tribal  governing  body 


with  the  concurrence  of  the  Director, 
except  with  the  express  written  consent 
of  the  governing  body  of  the  tribe  or 
tribes  to  which  such  resource,  artifact, 
or  cultural  site  pertains."  NOAA  should 
pursue  a  cooperative  agreement  with  the 
tribes  to  coordinate  management  of 
cultural  artifacts  of  tribal  significance. 

Response:  The  MPRSA  provides 
NOAA  with  the  authority  to  control 
access  to  cultural  artifacts  within  the 
Sanctuary  thereby  helping  to  ensure 
their  preser\'ation.  Accordingly,  anyone 
proposing  to  remove  a  cultural  or 
historic  resource  must  apply  for  and 
obtain  a  sanctuary  permit  from  NOAA. 
NOAA  acknowledges  the  interest  of  the 
coastal  tribes  in  preserving  their  cultural 
heritage  and.  in  particular,  those 
cultural  artifacts  of  tribal  significance 
found  within  the  Sanctuary.  NOiAA 
considers  its  objective  of  preserving  the 
hiistorical  and  cultural  re.sources  of  the 
Sanctuary  to  be  compatible  with  the 
coastal  tribes'  desire  to  preserve  their 
cultural  heritage.  Therefore,  NOAA  has 
modified  §  925.9(j)  to  state:  "The 
Director  or  designee  shall  obtain  the 
express  written  consent  of  the  governing 
body  of  an  Indian  tribe  prior  to  issuing 
a  permit,  if  the  proposed  activity 
involves  or  affects  resources  of  cuhural 
or  historical  significance  to  the  tribe." 
NOAA  has  also  added  §  925.9(k)  which 
.states:  '"removal,  or  attempted  removal 
of  any  Indian  cuhural  resource  or 
artifact  may  only  occur  with  the  e.xpress 
written  consent  of  the  governing  body  of 
the  tribe  or  tribes  to  which  such 
resource  or  artifact  pertains,  and 
certification  by  the  Director  that  such 
activities  occur  in  a  manner  that 
minimizes  damage  to  the  biological  and 
archeologica!  resources.  Prior  to 
pennitting  entry  into  a  significant 
cultural  site  designated  by  a  tribal 
governing  body,  Lhe  Director  shall 
acquire  the  express  written  consent  of 
the  governing  body  of  the  tribe  or  tribes 
to  which  such  cultural  site  pertains." 
NOAA  will  enter  into  a  cooperative 
agreement  with  the  tribes  and  the  State 
of  Washington  that  clarifies  the  process 
by  which  permits  will  be  granted  to 
conduct  research  or  salvage  operations 
en  historical  and  cultural  resources  of 
tri!)al  significance. 

Comment:  Current  management  of 
cultural  re.sources  is  agreed  upon 
between  the  Bureau  of  Indian  Affairs 
(BIA)  and  the  tribes.  The  BL^  supports 
the  tribes  in  the  management  of  their 
cultural  resources. 

Response:  See  response  to  previous 
comment. 

Comment:  The  regulation  as  proposed 
in  the  DEIS/MP  is  duplicative  of  State 
law.  There  already  exists  state  and 
Federal  antiquities  acts  to  protc>ct 


coastal  archeological  and  historical  sites 
that  occur  on  or  near  the  median  high 
tide  boundary.  The  State  archeologist 
already  coordinates  archeological 
matters. 

Response:  The  MPRSA  is  not 
duplicative  of  existing  laws  protecting 
historical  and  cultural  resources.  The 
MPRSA  is  more  comprehensive  in  that 
it  provides  enforcement  authority, 
including  civil  penalties,  for  the 
destruction  or  injury  of  historical  and 
cultural  resources. 

The  Abandoned  Shipwreck  Act  of 
1987  gives  states  the  title  to  certain 
abandoned  shipwTecks  in  state  waters. 
Under  the  MPRSA.  NOAA  has  trustee 
responsibilities  for  abandoned 
shipwTecks  and  other  historical  and 
cultural  resources  within  national 
marine  sanctuaries,  including  those 
located  in  state  waters,  for  the  purpose 
of  protecting  them.  NOAA  will 
coordinate  with  State  agencies  to  ensure 
that  historical  and  cultural  resources 
within  the  Sanctuary  are  protected,  and 
that  the  policies  affecting  historical  and 
cultural  resources  in  State  waters  are 
consonant  with  the  policies  in  the 
Federal  waters  of  the  Sanctuary. 

Issue:  Discharges 

Ocean  Du.Tiping 

Commen/;  NOAA  r.hould  not  prohibit 
the  use  of  dredged  material  disposal 
sites  off  Grays  Harbor,  VVillapa  Bay.  the 
Columbia  River,  or  on  the  north  jtirty 
and  breakwater  of  the  Port  of  La  Push. 

Response:  The  Scmctua.'y  boundary 
does  not  extend  south  of  Copalis  Beach 
and  excludes  ports  and  harbo.-s. 
Therefore,  the  maintenance  activities  at 
La  Push  and  the  use  of  the  dredge 
disposal  sites  south  of  the  boundary  is 
not  prohibited.  In  addition,  the  use  of 
dredged  spoil  within  the  Sanctuarv-  for 
beach  nourishment  in  connection  with 
harbor  maintenance  activities  is  exempt 
from  thp  regulatory  prohibition. 

Comment:  No  ocean  dumping  should 
be  allowed  in  proximity  to  the  major 
submarine  canyons. 

Response:Thti  regulations  prohibit 
ocean  dumping  w  ithin  the  Sanctuary, 
and  outside  the  Sanctuar\'  if  the 
materia!  enters  and  injures  Sanctuary 
resources  or  qualities. 

Point  Source  Discharges 

Comment:  Proiiibit  discharges  of 
toxics,  plastic,  and  municipal  garbage 
and  sewage  into  the  marine 
environment. 

Response:The  dumping  of  municipal 
garbage,  toxics  and  plastics  is  prohibited 
within  the  Sanctuary  by  Sanctuary 
regulations  and  by  regulations 
promulgated  pursuant  to  the  Act  to 
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Prevent  Pollution  from  Ships  (33  U.S.C. 
1901  et  seq.)  and  the  Marine  Plastic 
Pollution  Research  and  Control  Act  of 
1987,  which  implements  Annex  V  of 
MARPOL  73/78  in  the  U.S.  Point  source 
discharges  are  allowed  provided  such 
discharge  is  certified  by  NOAA  in 
accordance  with  §925.10  or  approved 
by  NOAA  in  accordance  with  §925.11. 
After  expiration  of  current  permits, 
discharges  from  municipal  treatment 
plants  will  be  subject  to  the  review 
process  of  §  925.11.  At  a  minimum, 
secondary  treatment  will  be  required. 

Comment:  Current  regulations  are 
adequate.  NOAA  has  not  proven  that  the 
proposed  regulations  will  enhance  the 
recreational  or  aesthetic  appeal,  and 
water  quality. 

Response:  Current  regulations  do  not 
protect  the  area  from  the  cumulative 
impacts  of  various  types  of  discharges, 
including:  (1)  Some  ocean  dumping;  (2) 
sewage  receiving  only  primary 
treatment;  and  (3)  non-point  source 
discharges.  NOAA's  ocean  disposal 
regulation  offers  protection  to  the 
offshore  environment  that  does  not 
otherwise  exist.  NOAA  will  work  with 
existing  tribal.  State  and  Federal 
authorities  to  ensure  that  the  quality  of 
the  water  and  Sanctuary  resources  are 
maintained. 

Comment:  Clarify  how  discharges 
from  drilling  and  production  rigs  may 
be  addressed  if  oil  and  gas  leasing  were 
to  occur  in  the  future. 

Fesponse:  The  regulations  prohibit  oil 
and  gas  exploration,  development,  and 
production  activities  within  the 
Sanctuary.  NOAA  will  work  with  the 
Environmental  Protection  Agency  (EPA) 
to  ensure  that  best  available  technology 
is  implemented  on  any  drilling  rigs 
located  outside  of  the  Sanctuary  to 
ensure  that  no  discharges  enter  and 
injure  Sanctuary  resources  and 
qualities. 

Comment:  Depositing  or  discharging 
from  any  location  within  the  Sanctuary 
or  from  beyond  the  Sanctuary  should  be 
prohibited. 

Response:  The  mandate  of  the 
National  Marine  Sanctuary  Program  is 
to  facilitate  multiple  uses  that  are 
compatible  with  resource  protection. 
Depositing  or  discharging  most 
materials  within  the  boundary  of  the 
Sanctuary,  or  from  beyond  the  boundary 
of  the  Sanctuary  if  such  material 
subsequently  enters  the  Sanctuary  and 
injures  Sanctuary  resources  or  qualities 
is  prohibited.  NOAA  will  work  with 
EPA.  the  tribes  and  the  State  of 
Washington  to  maintain  water  quality. 
NOAA  may  require  special  terms  and 
conditions,  including  (but  not  limited 
to)  improved  effluent  qualify,  on  EPA 


permits  to  ensure  Sanctuary  resources 
and  qualities  are  protected. 

Non-Point  Source  Discharges 

Comment:  NOAA  should  not  require 
at  a  minimum  secondary  treatment  and 
sometimes  tertiary  or  more  for  non- 
point  source  pollution.  It  is  virtually 
impossible  to  subject  runoff  to  these 
levels  of  treatment. 

Response:  NOAA  does  not  require 
such  treatment  for  non-point  source 
pollution.  NOAA  will  monitor  non- 
point  source  pollution  and  work  with 
those  living  and  working  in  the  coastal 
watersheds  to  minimize  runoff  into  the 
Sanctuary. 

Comment:  It  should  be  stated  that 
there  is  no  intent  to  regulate  forest 
practices  by  Sanctuary  administrators. 
There  is  no  research  or  evidence  which 
would  justify  the  statement  made  in  the 
proposed  DEIS  that  the  "greatest  source 
of  non-point  discharge  is  the  forest." 
This  statement  needs  ciarification  and 
tree  farmers  must  be  assured  that  they 
can  continue  to  grow  and  har\'est  trees 
pursuant  to  Washington's  Forest 
Practices  Act,  one  of  the  most  stringent 
in  the  country. 

Response:  NOAA's  Strategic 
Assessment  Branch  has  analyzed 
existing  watershed  data  from  the 
National  Coastal  Pollutant  Discharge 
Inventory  to  determine  sources  of 
runoff.  Summaries  of  pollution 
discharges  for  total  volumes  of  nitrogen, 
lead,  and  all  suspended  solids 
combined  indicate  that  with  the 
exception  of  suspended  solids 
discharged  by  paper  mills,  the  greatest 
source  of  sediments  discharged  into 
sanctuary  waters  is  from  natural  forest 
runoff. 

Despite  this  evidence.  NOAA  will  not 
be  directly  regulating  upland  uses. 
However,  NOAA  will  coordinate  with 
the  upland  user  groups,  and  managing 
agencies  to  minimize  non-point  source 
impacts  on  Sanctuary  resources. 

Comment:  The  suggestion  that 
excessive  erosion  from  clear  cutting 
practices  is  the  source  of  most  non-point 
source  pollution  from  forests  supports 
the  need  for  further  study  of  this 
common  practice  and  the  issuance  of 
more  stringent  controls  due  to  the  steep 
and  unstable  slopes  and  amount  of 
rainfall. 

Response:  NOAA  agrees  and  will 
conduct  monitoring  and  research 
initiatives  in  coordination  with  those 
living  and  working  in  the  watersheds  to 
minimize  the  impacts  from  timbering  - 
activities. 

Discharges  Outside  the  Sanctuary 

Comment:  Clarify  to  what  extent  the 
"sphere  of  influence"  of  the  discharge 


regulation  extends,  to  what  degree  it 
may  affect  coastal  communities 
including  the  tribes,  and  who 
determines  if  injury  to  a  Sanctuary 
resource  has  occurred.  Would  a 
community  such  as  Ocean  Shores  or  an 
Indian  tribe  face  increased  water  quality 
regulations  or  enforcement?  Further, 
does  the  discharge  prohibition  apply  to 
particulates  that  are  discharged  into  the 
air  from  pulp  mills  and  subsequently 
enter  the  Sanctuary  and  harm  Sanctuary 
resources  and  qualities. 

NOAA  should  not  impose  additional 
restrictions,  beyond  the  existing 
requirements  of  the  Federal  Water 
Pollution  Control  Act  (FWPA),  on  the 
discharge  of  effluent  and  dredge  spoils 
into  marine  waters.  There  is  no 
evidence  that  additional  restrictions  on 
these  activities  are  required  to  protect 
water  quality  in  the  proposed  sanctuary. 

Response:  The  MPRSA  protects 
Sanctuary  resources  and  qualities 
(including  water  quality)  from  the 
impacts  of  discharges  from  within  and 
outside  the  boundary  of  a  Sanduary 
whether  airborne  or  waterbome.  NOAA 
is  responsible  for  determining  injury  to 
Sanctuary  resources.  Discharges 
pursuant  to  existing  permits  may  be 
continued  subject  to  the  certification 
requirements  of  §  925.10.  New  permits 
are  subject  to  the  review  process  of 
§925.11.  At  a  minimum,  secondary 
treatment  will  be  required  for  any 
treatment  plants  discharging  directly 
into  the  Sanctuary.  With  respect  to 
airborne  or  waterbome  discharges 
outside  the  Sanctuary.  NOAA  may 
condition  such  permits  only  if  it  is 
established  that  the  discharges  are 
entering  the  Sanctuary  and  injuring 
Sanctuary  resources  or  qualities.  NOAA 
will  work  closely  with  all  to  ensure  that 
none  is  unduly  burdened  by  permitting 
requirements  related  to  discharges. 
NOAA  will  coordinate  with  the  State's 
Air  Quality  Board  and  Department  of 
Ecology  to  monitor  air  and  water  quality 
over  and  in  the  Sanduary. 

Application  of  Discharge  Regulations  to 
Vessel  Traffic 

Comment:  The  application  of  this 
regulation  should  prohibit  organic  and 
inorganic  discharges  from  fishing 
vessels  and  submarines  (including 
bilge),  aircraft.  The  prohibition  should 
apply  to  all  naval  operations. 

Response:  The  Sanctuary  regulations 
specify  the  fishing  and  vessel  related 
activities  exempted  from  the  discharge 
prohibition  (§925.5(a)(2)(iHiv)). 
Discharges  and  deposits  from  vessels  are 
prohibited  except  for  specific  discharges 
intended  to  provide  for  traditional 
fishing  activities,  such  as  fish  wastes 
resulting  from  traditional  fishing 
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opiarations  in  the  Sanctuary,  and  for 
allowed  vesseJ  operations  in  the 
Sanctuary,  namely  biodegradable 
effiuent  incidental  to  vessel  use  and 
generated  by  approved  marine 
sanitation  devices,  water  generated  by 
routine  vessel  operations,  and  engine 
exhaust.  Such  discharges  are 
determined  to  be  of  minimal  threat  to 
the  Sanctuary  and  are  important  for  the 
safe  and  effective  functioning  of  fishing 
and  other  vessels.  Other  discharges  from 
vessel  operations  are  prohibited.  If  in 
the  future  NOAA  determines  that 
increased  protection  for  Sanctuary 
resources  and  qualities  from  these 
exetnpted  activities  is  warranted,  the 
Sanctuary  regulations  could  be  revised. 

Comment:  Clarify  acceptable  and 
unacceptable  discharges  from  fishing 
vessels. 

Besponse:  See  response  to  previous 
comment. 

Economic  Impacts  of  Discharge 
Regulations 

Comment:  Banning  the  use  of 
approved  dredge  disposal  sites  would 
impose  severe  economic  impacts  on 
majrine  navigation  and  commerce,  and 
ultimately  to  the  coastal  communities. 

Response:  The  boundary  of  the 
Sanctuary'  does  not  encompass  the 
approved  dredge  disposal  sites  off  of 
Grays  Harbor,  Willapa  Bay,  and  the 
Columbia  River.  However,  no  new 
dredge  disposal  sites  may  be  located 
within  the  Sanctuary  boundary. 

Comment:  NOAA  must  examine  the 
economic  impacts  of  the  discharge 
regulations  on  existing  industries.  There 
are  currently  72  identified  dischargers 
in  the  study  area.  It  is  unclear  if  the 
proposed  Sanctuary  would  impact  the 
continued  operation  of  the  pulp  mill's 
NPDES  permitted  discharge  near  Grays 
Harbor. 

Besponse:The  Sanctuary's  boundary 
does  not  extend  south  of  Copalis  Beach. 
Therefore,  the  only  discharge  regulation 
that  would  apply  to  dischargers  in  Grays 
Harbor  would  be  the  prohibition  on 
discharges  from  outside  the  boundary 
that  subsequently  enter  and  injure 
Sanctuary  resources  or  qualities.  NOAA 
will  need  to  establish  that  effluents  from 
pulp  mills  are  injuring  Sanctuary 
resources  or  qualities  before  it  would 
impose  terms  and  conditions  on  the 
pulp  mill's  NPDES  permit.  If  this 
situation  were  to  occur,  NOAA  would 
work  with  the  discharger,  the  State  of 
Washington,  and  EPA  to  minimize  the 
economic  impacts  of  reducing  the 
impacts. 

Issue:  Oil  and  Gas  Development 

Comment:  NOAA's  failure  to  offer  as 
an  a  temative  an  outright,  no  conditions 


ban  on  hydrocarbon  development 
within  the  Sanctuary  is  contrary  to 
NEPA  regulations,  40  CFR  1502.14 
which  states  that  the  alternatives  section 
is  the  heart  of  the  environmental  impact 
statement.  NOAA  should  permanently 
ban  oil  and  gas  exploration, 
development,  and  production  activities. 

Response:  Section  2207  of  the  Oceans 
Act  of  1992-;prohibits  oil  and  gas 
exploration,  development  and 
production  within  the  Sanctuary.  The 
Sanctuary  regulations  repeat  this 
prohibition. 

Comment:  NOAA  should  designate  a 
buffer  zone  based  on  ocean  currents  and 
local  seabed  geography  to  prevent 
damage  from  external  mineral 
operations. 

Besponse:  NOAA  believes  that  the 
Sanctuary  is  large  enough  to  buffer  the 
sensitive  canyon  and  coastal  ecosystems 
from  negative  impacts  of  mineral 
development.  Further,  NOAA's 
authority  to  regulate  discharges  from 
outside  the  Sanctuary  boundary  that 
subsequently  enter  and  injure  Sanctuary 
resources  or  qualities  provides 
additional  protection  over  mineral 
activities. 

Comment:  NOAA  should  commit  in 
the  FEIS/MP  and  Record  of  Decision  to 
the  preparation  of  an  EIS  before  lifting 
the  prohibition. 

Besponse:  As  previously  discussed, 
the  Oceans  Act  of  1992  prohibits  oil  and 
gas  explorations,  development  and 
production  within  the  Sanctuary.  This 
prohibition  may  only  be  lifted  by  an  Act 
of  Congress. 

Comment:The  oil  companies  «:hould 
be  excluded  from  voicing  an  opinion 
regarding  the  Sanctuary  because  this 
privilege  should  be  extended  only  to 
those  who  have  spent  time  enjoying  the 
State  of  Washington  coastline. 

Besponse:  The  Sanctuary  program 
does  not  and  cannot  discriminate 
against  any  individual,  agency,  or 
interest  group.  All  individuals  have  the 
right  to  voice  an  opinion. 

Comment:  Has  NOAA  come  across 
any  proposal  for  offshore  wind 
generated  power? 

Besponse:  NOAA  is  not  aware  of  any 
proposal  for  offshore  wind  generated 
power. 

Comment:  The  President's  decision  to 
postpone  OCS  activities  off  the  coasts  of 
Washington  and  Oregon  until  after  the 
year  2,000  should  expire  at  that  time 
unless  affirmatively  extended. 

Besponse:  Section  2207  of  the  Oceans 
Act  of  1992  indefinitely  bans  oil  and  gas 
exploration,  development  and 
production  within  the  boundary  of  the 
Sanctuary.  These  prohibitions  could 
only  be  lifted  by  an  Act  of  Congress. 


Contingency  Plans 

Comment:  The  Sanctuary  should 
establish  a  contingency  plan  in 
coordination  with  existing  state  and 
Federal  contingency  plans.  Efforts 
should  be  made  to  coordinate  with  the 
State  of  Washington  Departments  of 
Wildlife,  Fisheries,  Ecology,  and  Natural 
Resources  and  pursue  data  sharing 
opportunities. 

Besponse:The  FEIS/MP  identifies 
existing  oil  spill  contingency  plans  and 
efforts  in  the  State  of  Washington  to 
cover  the  Strait  of  Juan  de  Fuca  and 
Outer  Coast.  NOAA  will  coordinate 
closely  with  the  existing  agencies 
involved  in  contingency  and  emergency 
response  planning,  particularly  the  U.S. 
and  Canadian  Coast  Guard  and  the  State 
of  Washington  Office  of  Marine  Safety 
(OMS).  However,  NOAA  agrees  that  the 
Sanctuary  requires  its  own  contingency 
plan  to  ensure  that  resources  are 
protected  during  events  that  threaten 
the  environment.  A  prototype  Sanctuary 
Contingency  Plan  is  being  tested  at  the 
Channel  Islands  National  Marine 
Sanctuary.  Once  implementation 
experience  has  been  gained,  the  plan 
will  be  adapted  to  other  sites,  including 
the  Olympic  Coast  National  Marine 
Sanctuary.  To  implement  successfully 
an  organized  emergency  response, 
NOAA  will  incorporate  state  and 
Federal  legislation  as  well  as  local 
efforts  into  the  Sanctuary  Contingency 
Plan. 

Comment:  NOAA  needs  to  provide  for 
belter  oil  spill  response  planning. 

Besponse:  NOAA  is  coordinating  with 
the  regional  response  committees  of  the 
OMS  to  ensure  that  the  equipment  is 
available  to  address  an  emergency  that 
would  threaten  Sanctuary  resources. 

Comment:  An  Oil  Spill  Response 
Center  should  be  sited  in  close 
proximity  to  the  Sanctuary  to  address 
small  spills  north  of  Grays  Harbor  where 
there  is  currently  a  lack  of  oil  spill 
response  capability. 

Besponse:  NOAA  is  promoting  this 
idea  in  its  participation  on  the  regional 
response  subcommittee  whose 
jurisdiction  is  the  Strait  of  Juan  de  Fuca 
and  the  Outer  Coast.  However,  priority 
will  be  placed  on  the  stationing  of  tugs 
and  barges  dedicated  to  emergency 
response. 

Comment:  The  tribes  should  be 
properly  funded  to  handle  resource 
damage  assessment  as  well  as  other 
activities  where  an  oil  spill  could 
impact  their  subsistence  and  ceremonial 
harvest  and  cultural  values. 

Besponse:  The  reservations  are  not 
within  the  Sanctuary  boundary. 
Therefore,  the  Sanctuary  cannot 
dedicate  funds  to  the  Tribes  for  the 
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purpose  of  damage  assessment  pursuant 
to  a  spill  of  hazardous  materials. 

Comment:  NOAA  should  request  that 
the  oil  ini"..^try's  Marine  Spil!  Response 
Corporation  station  a  traclor/tug 
response  vessel  at  Neah  Bay. 

Response:  NOAA  has  maide  the 
recommendation  to  the  subcommittee 
on  emergency  response  for  the  Strait  of 
Juan  de  Fuca  and  the  Outer  Coast. 
NOAA  is  actively  participating  in 
formulating  the  recommendation  to  the 
5>tate,  and  will  coordinate  with  the 
Makah  Tribe  in  their  planning  initiative 
to  expand  their  marina  to  plan  to 
accommodate  a  tug  or  emergency 
response  vessel  that  is  of  appropriate 
size  to  ser\  ice  the  Outer  Coast  and  the 
Strait  of  Juan  de  Fuca. 

Comment:  NOAA  should  ensure  that 
drills  are  conducted  for  the  Qean  Sound 
Cooperative  with  outside  evaluation. 

Response:  NO.\A  intends  to  hire  an 
operations  manager  immediately  after 
designation  to  address  issues  related  to 
vessel  traffic  and  contingency  planning. 
One  of  tht  •riorities  of  this  position  will 
be  to  encourage  the  Coast  Guard  to  focus 
on  the  Sanctuary  during  its  emergency 
response  drills. 

Comment:  NOAA  should  propose  the 
examination  of  extending  unlimited 
liability  for  spills  to  the  shipping 
companies  and  the  original  firms 
providing  the  original  source  materials 
involved  in  the  polluting  activities. 

Response:  The  MPRSA  only  provides 
NOAA  with  the  authority  to  collect 
$100,000  per  day  for  each  violation 
pursuant  to  16  U.S.C.  1437(c)(1).  and 
damages  to  Sanctuary  natural  resources 
pursuant  to  16  U.S.C  1443. 

Issue:  Sealion  Rock 

Comment:  NOAA  should  prohibit,  or 
at  least  condition,  the  Navy's  practice 
bombing  activities  over  Sealion  Rock 
due  to  the  impact  on  seabirds. 
depositing  rf  metal  objects  in  the 
Sanctuary,  and  because  the  military 
environment  does  not  require  such  a 
sensitive  area  to  be  used  for  such 
purposes.  At  the  very  least.  NOAA 
should  prohibit  the  practice  bombing 
daring  the  breeding  season.  Section  7 
consultations  with  the  Department  of 
Commerce  and  the  Department  of  the 
Interior  should  not  be  construed  as 
sufficient  mitigation  because  these 
processes  do  not  address  impacts  to 
non-endangered  species. 

Response:  NOAA  agrees  that  the  Nav'y 
practice  bombing  of  Sealion  Rock  is 
inconsistent  with  the  goals  of  the 
Sanctuary  program.  Because  the  permit 
under  which  the  Navy  conducted  its 
activities  over  Sealion  Rock  was 
rescinded  by  the  Secretary  of  the 
Interior  in  August,  1993.  NOAA  may 


prohibit  outright  all  bombing  activities 
within  the  Sanctuary  and  has 
determined  to  do  so.  The  regulation 
adopted  by  NOAA  prohibits  all  practice 
bombing  and  provides  that  no 
exemption  from  the  prohibition  will,be 
granted. 

Comment:  NOAA  does  not  have  the 
authority  to  prohibit  or  condition  the 
Navy's  activities. 

Response:  Because  the  Navy's 
authorization  from  the  Secretary*  of 
Interior  was  rescinded,  NOAA  now  has 
the  authority  to  not  only  condition  but 
also  prohibit  the  Navy's  practice 
bombing  activities. 

Comment:  NOAA  should  place  the 
Navy's  bombing  activities  within  the 
scope  of  regulation  to  allow  future 
regulation  if  necessary.  To  not  list 
military  activities  is  in  conflict  with  the 
primary  goal  of  resource  protection. 

Response:  NOAA  has  addtssed  Na\'y 
activities  in  §  925.5(d)  of  the 
regulations. 

Comment:  NOAA  should  investigate 
the  history  of  the  Navy's  activities  over 
Sealion  Rock  to  determine  if  a 
grandfather  clause  is  warranted. 

Response:  The  history  of  the  Navy's 
activities  and  the  permit  that  authorized 
its  activities  has  been  outlined  in  the 
FEIS/MP.  The  Navy's  authority  to 
conduct  practice  bombing  activities  has 
been  rescinded  and  thus  consideration 
of  a  grandfather  clause  is  irrelevant. 

Comment:  Clarify  how  Navy  bombing 
of  Sealion  Rock  at  200  feet  is  less 
disruptive  than  commercial  overflights. 

Response:  NOAA  does  not  assert  that 
the  Navy's  low  flying  activities  are  less 
disruptive  than  commercial  or  non- 
commercial overflights.  NOAA's 
differing  regulations  in  the  DEIS/MP 
applying  to  Navy  and  non-military 
overflights  resulted  from  limitations 
placed  on  NOAA  by  the  MPRSA  with 
respect  to  terminating  pre-existing 
leases  and  permits. 

Issue:  Protection  of  Treaty  Rights 

Comment:  NOAA's  regulations  do  not 
formally  recognize  the  Federal 
Government's  trust  responsibility  to  the 
coastal  Tribes.  The  regulations  contain 
no  provision  which  formally  requires 
the  Director  to  consider  and  protect 
tribal  interests  when  ruling  on  permit 
applications  to  conduct  development 
activities  within  the  Sanctuary.  To 
address  this  issue,  the  following 
modifications  to  the  §925.8  should  be 
made: 

The  Director  •   •   *  may  issue  a  permit 
•  •  •  to  conduct  an  activity  otherwise 
prohibited  by  §925.5(a)(2)-(7).  if  the  Director 
finds  that  the  activity  will:  further  research 
related  to  Sanctuary  resources:  *  '  '  or 
promote  the  welfare  of  any  Indian  Tribe 


adjacent  to  the  Sanctuary.  In  deciding 
whether  to  issue  a  permit,  the  Director  shall 
consider  such  factors  as  *   *   *  fhe  impacts  of 
the  activity  on  adjacent  Indian  Tribes.  Where 
the  issuance  or  denial  of  a  permit  is 
requested  by  the  governing  body  of  an  Indian 
Tribe,  the  Director  shall  consider  and  protect 
the  interests  of  the  Tribe  to  the  fullest  extent 
practicable  in  keeping  with  the  purposes  of 
the  Sanctuary  and  his  or  her  fiduciary'  duties 
to  the  Tribe'  '   * 

Response:  NOAA  agrees  that  the 
designation  of  the  Olympic  Coast 
National  Marine  Sanctuar}'  is  subject  to 
the  Federal  government's  general 
fiduciary  responsibility  to  the  coastal 
tribes.  Accordingly,  NOAA  has 
modified  §  925.9(d)  of  the  regulations  to 
incorporate  the  recommended  language. 

Comment:  NOAA's  regulation 
prohibiting  the  taking  of  marine 
mammals  and  seabirds  conflicts  with 
treaty  rights  to  fish  and  hunt  marine 
mammals  in  tribal  usual  and 
accustomed  fishing  grounds. 

flesponse.- NOAA  recognizes  that, 
given  the  standard  for  abrogating  treaty 
rights  enunciated  by  the  Supreme  Court 
in  United  States  v.  Dion.  476  U.S.  734 
(1985),  the  provisions  of  the  MPRSA  do 
not  abrogate  the  coastal  Tribes'  treaty 
fishing  and  hunting  rights.  However,  it 
is  unclear  whether  Congress  intended 
the  MMPA  and  the  Endangered  Species 
Act  (ESA)  to  abrogate  these  rights. 
Recently,  the  Makah  Tribe  has  pursued 
clarification  regarding  the  applicability 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  and  ESA  to  its  treaty  rights  to 
hunt  whales  and  seals.  The  issue  is 
currently  being  examined  by  the  tribes 
and  the  National  Marine  Fisheries 
Service  (NMFS).  Given  the  concerns 
raised  by  the  coastal  tribes,  §  925.5(a)(6) 
has  been  revised  to  read  as  follows: 

Takirg  any  marine  mammal.  se.a  turtle,  or 
sttabird  in  or  above  the  Sanctuary,  except  as 
authorized  by  the  National  Marine  Fisheries 
Service  or  the  United  States  Fish  and 
Wildlife  Service  under  the  authority  of  the 
Marine  .Vlammal  Protection  Act,  as  amended 
(MMPA).  16  U.S.C.  1361  et  seq..  the 
Endangered  Species  Act,  as  amended.  (ESA), 
16  use.  1531  et  seq.,  and  the  Migratory  Bird 
Treaty  Act,  as  amended,  (MBTA),  16  U.S.C. 
703  et  seq..  or  pursuant  to  any  treaty  with  an 
Indian  Tribe  to  which  the  United  States  is  a 
party,  provided  that  the  treaty  right  is 
exercised  in  accordance  with  the  MMPA, 
ESA,  and  MBTA,  to  the  extent  that  they 

apply- 
In  addition.  §925.5(a)(8}  has  been 
modified  similarly.  The  revised 
language  recognizes  the  coastal  Tribe's 
treaty  right  to  hunt  whales  and  seals. 
However,  the  regulation  also  requires 
that  the  right  be  exercised  in  accordance 
with  the  provisions  of  the  MMPA.  ESA. 
and  MBTA.  If  the  MMPA,  ESA  or  MBTA 
is  determined  to  abrogate  or  otherwise 
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restrict  the  Tribe's  exercise  of  its  right 
to  hunt  whales  and  seals,  then  that 
determination  shall  apply  to  the  Tribe's 
exercise  of  those  rights  within  the 
boundary  of  the  Sanctuary. 

I  Comment:  The  regulations  fail  to 
preserve  tribal  control  of  their  cultural 
heritage.  NOAA  should  amend 
§g25.5(a)(8)  to  read  as  follows: 

Removal  or  attempted  removal  of  any 
Indian  cultural  resource  or  artifact,  or  entry 
onto  a  significant  cultural  site  designated  by 
a  Tribal  governing  body  with  the  concurrence 
of  the  Director,  except  with  the  express 
written  consent  of  the  governing  tiody  of  the 
Tribe  or  Tribes  to  which  such  resource, 
artifact,  or  cultural  site  pertains. 

Besponse:  The  MPRSA  provides 
NOAA  with  the  authority  to  control 
access  to  cultural  or  historical  artifacts 
within  the  Sanctuary  thereby  helping  to 
ensure  their  preser\'ation.  Accordingly, 
anyone  proposing  to  remove  a  cultural 
or  historical  resource  must  apply  for 
and  obtain  a  Sanctuary  permit  from 
NOAA.  NOAA  also  acknowledges  the 
coastal  Tribes'  desire  to  preserve  their 
cuhural  heritage  and,  in  particular, 
those  cultural  artifacts  of  tribal 
significance  found  within  the 
Sanctuary.  NOAA  considers  its 
objective  of  preser\  ing  the  historical 
and  cultural  resources  of  the  Sanctuary 
to  be  compatible  with  the  coastal  Tribes' 
desire  to  preserve  their  cultural  heritage. 
Accordingly,  §925. 9(j)  has  been 
modified  and  §  925.9(k)  has  been  added 
to  address  the  coastal  tribe's  concerns. 

Commenf;  The  regulation  prohibiting 
overflights  under  1,000  ft.  except  for 
vailid  law  enforcement  purposes 
conflicts  with  the  treaty  secured  rights 
to  access  certain  reservation  lands  such 
as  Tafoosh  Island  and  Ozette,  which  are 
only  accessible  by  helicopter  in  the 
wijnter  months,  and  to  conduct  aerial 
timber  cruises  and  engage  in  helicopter 
logging  on  portions  of  the  reservation 
abutting  the  Sanctuary.  Therefore  the 
following  amendment  to  §  925.5(7)  is 
proposed: 

Flying  motorized  aircraft  at  less  than  1.000 
fee*  above  the  Sanctuary  within  one  nautical 
mile  of  the  coastal  boundary  of  the  Sanctuary 
and  the  Flattery  Rocks.  Qui'lleute  Needles, 
and  Copalis  National  Wildlife  Refuges, 
except  for  valid  law  enforcement  purposes  or 
M/?f?re  authorized  by  a  governing  body  of  an 
Inc^ian  Tribe  to  provide  access  to  reservation 
lands. 

mpsponse:  NOAA  acknowledges  the 
Tribes'  concerns  and  does  not  intend  to 
interfere  with  tribal  rights  to  access 
reservation  lands.  Also,  for  the  reasons 
discussed  below,  the  minimum  altitude 
has  been  changed  to  2000  ft.  In  order 
not  to  interfere  with  Tribal  access  to 
reservation  lands,  the  prohibition  on 
flying  has  been  changed  to  read: 
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Flying  motorized  aircraft  at  less  than  2.000 
feet  above  the  Sanctuary  within  one  nautical 
mile  of  the  Flattery  Rocks.  Quillayute 
Needles,  or  Copalis  National  Wildlife  Refuge, 
and  within  one  nautical  mile  seaward  ft-om 
the  coastal  boundary  of  the  Sanctuary,  except 
as  necessary  for  valid  law  enforcement 
purposes,  for  activities  related  to  tribal 
timber  operations  conducted  on  reservation 
lands,  or  to  transport  persons  or  supplies  to 
or  from  reservation  lands  as  authorized  by  a 
governing  body  of  an  Indian  Tribe. 

Comment:  NOAA  should  apply  the 
management  plan  equally  to  tribal  and 
non-tribal  governmental  entities  within 
the  adopted  boundary  equally. 

Response:  NOAA  is  legally  bound  to 
recognize  treaty  secured  rights  and  has 
no  intention  to  interfere  with  these 
rights.  As  such,  there  will  be 
circumstances  in  which  Sanctuary 
regulations  will  apply  to  tribal  and  non- 
tribal  members  differently. 

Issue:  Vessel  Traffic 

Comment:  Route  tankers  and  barges  as 
far  away  from  near-shore  reefs  and 
islands  as  possible.  Clarify  what  types  of 
vessels  can  transit  close  to  shore. 

Response:  There  exists  a  Cooperative 
Vessel  Traffic  Management  System 
(CVTMS)  established  and  jointly 
managed  by  the  United  States  and 
Canada.  The  CVTMS  is  a  mandatory 
regime  and  consists  of  all  navigable 
waters  of  the  Strait  of  Juan  de  Fuca  and 
its  offshore  approaches,  southern 
Georgia  Strait,  the  Gulf  and  San  Juan 
Archipelagos,  Rosario  Strait,  Boundary 
Pass,  Haro  Strait,  and  Puget  Sound, 
bounded  on  the  west  by  longitude  147 
°W.  latitude  48  "N.,  and  on  the  northe.ast 
by  a  line  along  49  °N.  from  Vancouver 
Island  to  Semiamoo  Bav. 

The  rules  of  the  CVTMS  are  intended 
to  enhance  safe  and  expeditious  vessel 
traffic  movement,  to  prevent  groundings 
and  collisions,  and  to  minimize  the  risk 
of  property  damage  and  pollution  to  the 
marine  environment.  The  rules  apply  to: 

a.  Each  vessel  of  30  meters  or  more  in 
length;  and 

b.  Each  vessel  that  is  engaged  in 
towing  alongside  or  astern,  or  in 
pushing  ahead,  one  or  more  objects, 
other  than  fishing  gear,  whore; 

(1)  The  combined  length  of  the  vessel 
towing,  the  towing  apparatus,  and  the 
vessel  or  object  towed  is  45  meters  or 
more;  or 

(2)  The  vessel  or  object  towed  is  20 
meters  or  more  in  overall  length. 

Both  the  Canadian  and  the  United 
States  Coast  Guards  are  studying 
methods  to  improve  the  CVTMS  in  the 
area.  Items  being  studied  include 
replacement  of  outdated  equipment, 
elimination  of  gaps  in  coverage,  and 
increasing  operator  training  and 
assignment  length. 


The  Oil  Pollution  Act  of  1990  (OPA 
90)  requires  the  U.S.  Coast  Guard  to 
conduct  a  national  Tanker  Free  Zone 
Study.  This  study  is  nearing  completion 
and  will  recommend  regulations 
requiring  tank  vessels  to  remain  offshore 
during  coastal  transits. 

Further.  NOAA  has  recommended  to 
the  U.S.  Coast  Guard  that  an 
International  Maritime  Organization 
(IMO)  approved  ATBA  be  established 
within  the  proposed  Sanctuary 
boundary.  This  would  request  that 
vessels  transporting  hazardous  materials 
remain  at  least  25  nautical  miles 
offshore  while  in  the  vicinity  of 
Sanctuary  waters  or  until  making  their 
approach  to  the  Strait  of  Juan  de  Fuca 
using  the  established  CVTMS  traffic 
separation  scheme.  Although  ATBA's 
are  not  compulsory  for  foreign  flag 
vessels,  a  maritime  state  may  make  such 
an  area  compulsory  for  domestic  vessels 
transiting  the  waters  under  its 
jurisdiction. 

Comment:  Clarify  "commercial 
vessel"  and  distinguish  between  various 
sizes,  uses,  and  types  of  vessels. 

Response:  "Commercial  vessel" 
means  any  vessel  operating  in  return  for 
payment  or  other  type  of  compensation. 
Clarification  between  sizes,  uses,  and 
types  of  vessels  woi|ld  require  more 
space  than  is  available  in  this 
document.  Rather  than  attempt  to  hold 
to  a  general  definition  of  "commercial 
vessel",  reference  will  be  made  to 
specific  types  of  vessels,  i.e..  tank 
vessels,  bulk  carriers,  fishing  vessels, 
pleasure  craft,  etc..  wherever  required. 
Comment:  The  Sanctuary  boundary 
should  be  published  on  navigational 
charts. 

Response:  NOAA  agrees  and  will 
submit  the  Sanctuary  boundary  to  the 
Nautical  Charting  Division  of  the 
National  Ocean  Service.  The  boundary 
will  be  delineated  on  the  next  update  of 
the  appropriate  navigational  chart. 
Comment:  Spill  containment  and 
cleanup  measures  should  be  part  of 
appropriate  mitigation  requirements  for 
vessels  operating  within  the  Sanctuary, 
fle.sponse.  OPA  90  mandates  that  tank 
vessel  contingency  plans  be  prepared 
for  a  worst-case  discharge,  and  that 
vessel  plans  be  reviewed  and  approved 
by  the  U.S.  Coast  Guard.  OPA  90  also 
stipulates  that  each  responsible  party  for 
a  vessel  from  which  oil  is  discharged,  or 
which  poses  the  substantial  threat  of  a 
discharge  of  oil  into  or  upon  the 
navigable  waters  or  adjoining  shorelines 
or  the  exclusive  economic  zone,  is  liable 
for  the  removal  costs  and  damages 
resulting  from  such  an  incident. 

Further,  Washington  State  law  (title 
88  section  46  Revised  Code  of 
Washington)  requires  the  owner  or 
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operator  of  a  tank  vessel  to  prepare  and 
submit  an  oil  spill  prevention  plan  prior 
to  the  vessel's  entry  into  a  Washington 
port.  The  law  also  requires  that  each 
tank  vessel,  cargo  vessel  of  greater  than 
three  hundred  or  more  gross  tons,  or 
passenger  vessel  of  greater  than  three 
hundred  or  more  gross  tons  have  a 
contingency  plan  for  the  containment 
and  cleanup  of  oil  spills  from  such 
vessel  into  the  waters  of  the  State. 

Comment:  NOAA  should  provide  a 
more  complete  explanation  of  how 
implementation  of  each  of  the 
regulations  would  put  U.S.  shipping 
companies  at  an  economic  disadvantage 
in  relation  to  foreign  vessels.  Precisely 
what  would  be  the  estimated  cost  in 
I'ollars,  tirr  ",  inconvenience,  and 
•  Itimate  impact  upon  U.S.  shipping 
(  om  panics. 

Responsa:  NOAA  is  promulgating  no 
r  \^ulations  that  will  adversely  affect 
c  jmestic  vessels. 

Comment:  NOAA  should  put  forth  a 
vessel  traffic  management  plan. 
s[>earheaded  by  the  U.S.  Coast  Guard, 
that  addresses  research  needs,  vessel 
traffic  monitoring  and  communication 
systems,  and  future  regulatory 
altemaiives.  The  management  plan 
should  be  proactive,  and  establish  a 
timetable  for  considering  new  vessel 
traffic  regulations  in  the  future. 

Response:  NOi\A  is  working  with  the 
U.S.  Coast  Guard,  which  has  the 
primary  authority  for  vessel  traffic 
regulation,  to  determine  the  need  for 
additional  measures  to  ensure 
protection  of  Sanctuary  resources  and 
qualities.  In  rddition,  NOAA  will  work 
with  the  U.:.  Army  Corps  of  Engineers 
(COE)  and  the  EPA  regarding  vessel 
traffic  activities  resulting  from  the 
transport  of  dredged  material  through 
t!ie  Sanctuary  for  disposal  outside  the 
Sar.ctiian,'.  These  consultations  will  aim 
t3  determine  which  resources  are  most 
at  risk,  which  vessel  traffic  practices  are 
most  threatening,  and  which  regulations 
or  restrictions  would  be  most 
appropriate  to  alleviate  .such  risk. 

NOAA  agrees  that  an  improved  vessel 
traffic  monitoring  and  communication 
system  along  the  coast  is  desirable.  OPA 
CO  requires  the  Secretary  of 
Transportation  to  complete  a 
comprehensive  study  on  the  impact  of 
installation,  expansion,  or  improvement 
of  vessel  traffic  servicing  systems. 
NO.\.\  will  work  with  the  State  of 
Washington's  OMS,  the  U.S.  Coast 
Guard,  and  "appropriate  public  agencies 
during  the  ^-.velopment  of  these 
monitoring  studies  to  determine  an 
appropriate  system  for  the  Sanctuarj' 
end  the  need  for  any  additional  site- 
specific  protective  measures. 


Vessel  traffic  monitoring  and  research 
and  coordination  on  this  subject  have 
been  incorporated  into  the  Sanctuary 
management  plan. 

Comment:  Allow  only  double-hulled 
vessels  in  the  Sanctuary. 

Response:  OPA  90  establishes  double 
hull  requirements  for  tank  vessels.  Most 
tank  vessels  over  5,000  gross  tons  will 
be  required  to  have  double  hulls  by 
2010.  Vessels  under  5,000  gross  tons 
will  be  required  to  have  a  double  hull 
or  a  double  containment  system  by 
2015.  All  newly  constructed  tankers 
must  have  a  double  hull  (or  double 
containment  system  if  under  5,000  gross 
tons),  while  existing  vessels  axe  phased 
out  over  a  period  of  years. 

As  previously  stated,  the  U.S.  Coast 
Guard  is  completing  a  study  of  a  tanker 
free  zone  where  tank  vessels  would  be 
required  to  remain  offshore  during 
coastal  transits.  Further,  a  proposal  to 
establish  an  ATBA  within  the  Sanctuary 
boundary  has  been  developed  and  will 
be  submitted  to  the  International 
Maritime  Organization  (IMO)  for 
approval  at  the  earliest  possible  date 
which,  in  accordance  with  IMO's 
procedures,  is  June,  1994.  Both  actions 
will  ser\'e  to  ensure  that  hazardous 
material  laden  vessels  will  remain  an 
appropriate  distance  offshore. 

Comment:  Require  vessels  to  have  a 
pilot  aboard. 

Response:  Requirements  for  pilots  are 
set  forth  in  both  Federal  and  state 
regulations.  NOAA  will  monitor  and 
review  vessel  traffic  in  the  Sanctuary' 
and  make  recom.Tiendations  to  tlie 
appropriate  regulatory  agencies,  stale 
and  Federal,  regarding  the  need  for 
additional  pilotage  requirements. 
Pilotage  is  currently  compulsory  for  all 
vessels  except  those  under  enrollment 
or  engaged  exclusively  in  the  coasting 
trade  on  <he  West  Coast  of  the 
continental  Unittd  States  (iucludi.ng 
Alaska)  and/or  British  Cclu.nbia.  Port 
Angeles  has  been  designated  as  the 
pilotage  station  for  all  vessels  er.roule  to 
or  from  the  sea. 

OPA  90  requires  the  U.S.  Coast  Guard 
to  designate  U.S.  wafers  where  a  second 
licensed  officer  must  be  on  the  bridge  of 
a  coastwise  seagoing  tanker  over  1,600 
gross  tons.  Under  the  Ports  and 
Waterways  Safety  Act,  the  U.S.  Coast 
Guard  also  is  proposing  to  require  a 
second  officer  on  foreign  flag  tankers 
over  1,600  gross  tons  and  on  U.S. 
registered  tankers  over  1,600  gross  tons. 

Comment:  Establish  a  tonnage  limit 
within  three  nautical  miles  of  shore 
except  for  those  making  a  port  call. 

Response:  All  types  of  vessels  and 
traffic  patterns  will  be  reviewed  by 
NOAA,  the  U.S.  Coast  Guard,  and  the 
State  of  Washington  OMS  to  determine 


any  appropriate  action  to  be  taken.  In 
conducting  this  review,  attention  will  be 
paid  to  vessel  type,  cargo  carried,  and 
vessel  size. 

Comment:  Require  all  vessels  to  have 
English  speaking  bridge  personnel. 

Response:  All  vessels  required  to 
participate  in  the  Juan  de  Fuca  region 
CVTMS  are  required  to  make  all  reports 
in  English. 

Comment:  Curtail  traffic  during  poor 
weather  conditions. 

Response:  NOAA  will  work  with  the 
state,  U.S.  Coast  Guard,  and  appropriate 
public  agencies  to  determine  the  need 
for  further  vessel  traffic  regulations  to 
specifically  address  vessel  traffic  during 
adverse  weather  conditions. 

During  conditions  of  vessel 
congestion,  adverse  weather,  reduced 
visibility,  or  other  hazardous 
circumstances  in  the  area  of  the  Juan  de 
Fuca  Region  CVTMS,  the  Cooperative 
Vessel  Traffic  Management  Center  may 
issue  directions  to  control  and  supervise 
traffic.  They  may  also  specify  times 
when  vessels  may  enter,  move  within  or 
through,  or  depan  from  poils,  harbors, 
or  other  waters  of  the  CVTMS  Zone. 

Further,  the  U.S.  Coast  Guard's 
Navigation  Rules,  International  and 
Inland,  speak  specifically  to  the  conduct 
of  vessels  while  at  sea.  Rule  6  of  the 
International  and  Inland  Steering  and 
Sailing  Rules  states  tJiat  "Every  vessel 
shall  at  all  times  proceed  at  a  safe  speed 
so  that  she  can  take  proper  and  effective 
action  to  avoid  collision  and  be  stopped 
within  a  distance  appropriate  to  the 
prevailing  circumstances  and 
conditions." 

Comment:  Prohibit  engine  powered 
water  craft  of  any  type. 

Response:  A  fundamental  objective  of 
the  sanctuarj'  program  is  "to  facilitate, 
to  the  extent  compatible  with  the 
primary  objective  of  resource  protection, 
all  public  end  private  uses  of  the 
resources  of  these  marine  areas  not 
prohibited  pursuant  to  other 
authorities"  (16  U.S.C.  143Ub)(5)). 
NOAA  will  consider  the  threats  from  all 
types  of  vessels — power  driven,  sailing, 
or  paddle  propelled — as  a  continuing 
analysis  of  vessel  traffic  within  the 
sanctuary  boundaries. 

Comment:  Manage  the  off-loading  or 
exchan^^e  of  cargo  or  oil. 

Response:  No  offioading  or  exchange 
of  oil  occurs  within  the  boundary  of  the 
Sanctuary.  This  activity  generally 
occurs  in  ports  which  are  located 
outside  of  the  Sanctuary  boundary. 
Further,  this  type  of  activity  is 
addressed  by  both  OPA^O  and 
programs  being  established  by  the 
recently  created  Washington  State  OMS. 
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C  hmincnt:  Prohibit  shipment  of 
rec  aimed  spent  nuclear  fuel  from 
fonijgn  reactors  through  the  Sanctuary. 

f  fisponse:  As  previously  noted, 
NM-4A  has  recommended  to  the  U.S. 
Co4st  Guard  that  an  IMO  approved 
ATbA  be  established  within  the 
Sanctuary  boiindary.  This  vv^ould  require 
vessels  transporting  hazardous  materials 
to  rpniain  at  least  25  nautical  miles 
ofrsjhore  while  in  the  vicinity  of 
Sar<atuary  waters  or  until  making  their 
appiroach  to  the  Strait  of  Juan  de  Fuca 
usiijig  the  established  CVTMS  traffic 
sepei-ation  scheme. 

NOAA  will  also  work  v^ith  the  State 
of  VViishiRgton's  O.MS  and  both  the  U.S. 
and  Canadian  Coast  Guards  to  be 
infcitmed  of,  and  alerted  to.  in  a  timely 
and  regular  manner,  all  hazardous  cargo 
carriers  transiting  near  Sanctuary 
wat  jK  Further,  through  participation  in 
regi  lar  meetings  of  the  Washington 
Stat  ^Regional  Marine  Safety 
Conihiittoes  and  discussions  with  the  U. 
S.  Caast  Guard,  NOAA  will  ensure  that 
coni  inj^ency  plans  adequately  address 
such  transport  issues. 

Comment- Prohibit  commercial  vessel 
anchorages  within  the  Sanctuar>'. 
particulariy  off  Makah  Bay.  except  in 
(emergencies. 

fu'^ponse:  The  use  of  the  Nfakah  Bay 
ancliprage  by  vessels  waiting  either  for 
an  aiAiilablo  pilot  at  Port  Angeles  or 
instructions  from  their  home  office,  has 
btier  examined.  Currently,  its  use  as  a 
temporary  anchorage  has  been  agreed 
upoiiihy  both  the  U.S.  and  Canadian 
Coa;  t  Guards.  This  is  viewed  as  a  more 
lavo  ruble  alternative  th;in  having  such 
vessifs  continuously  underway  within, 
and  aff  the  entrances  to.  the  Strait. 
Ves<(els  at  anchor  are  subject  to 
MARPOL,  U.S.  Federal  law,  and 
Sanctuary  regulations  regarding 
discnnrgos.  The  ur.e  of  this  anchorage  is 
monMored  by  Toflno  Vessel  Traffic 
Service  which  can  also  educate  such 
ves.si'ls  regarding  the  Sanctuary  and  its 
regu  ations. 

Catrtment:  Clarify  NOAA's  authority 
to  re|;ulate  vessel  traffic  within  State  of 
Washington  waters. 

Ff^Donse:  Section  303  of  the  MPRSA 
gives  NOAA  the  authority  to  promulgate 
regulations  to  i.Tiplement  the 
desijjiiation.  including  regulations 
necoisary  to  achieve  resource 
protection. 

Coivrnent:  The  State  and  Federal 
government  have  appropriated  $75 
million  to  expand  and  enhance 
maritime  activity  at  Grays  Harbor 
through  waterway  dredging  and  port 
terminal  development  programs.  If 
vessel  traffic  is  restricted,  one  branch  of 
the  government  would  be  defeating  the 


purpose  of  other  parts  of  the 
government. 

Response:  NOAA  has  studied  vessel 
traffic  along  the  Washington  coast.  The 
result  of  the  analysis  was  the 
recommendation  for  the  previously 
mentioned  ATBA.  This  proposal,  if 
adopted,  would  add  approximately  17 
nautical  miles  on  a  transit  from  Grays 
Harbor  to  the  entrance  of  the  Straits  of 
Juan  de  Fuca  and  approximately  21 
nautical  miles  on  a  transit  frcm  the 
entrance  of  the  Straits  to  Grays  Harbor. 
In  comparison  to  the  costs  of  cleanup, 
legal  fees,  liability,  fines,  loss  of  cargo, 
and  vessel  and  environmental  damages, 
the  proposals  to  establish  the  ATBA 
seem  reasonable. 

Comment:  Double-hulled  proposals 
are  not  economically  sensible  in  the 
foreseeable  future. 

Besponse:  Congress  has  mandated 
(OPA  90)  national  double  hull 
requirements  for  tank  vessels. 

Issue:  Ch'erflights 

Comment:  Establish  the  boundary  for 
overflights  at  the  beach  rather  than  one 
(1)  mile  inland. 

Response:  The  boundary  for 
overflights  is  at  the  shoreline  and  not 
one  (1)  mile  inland. 

Comment:  Establish  a  2.500  foot 
minimum  Hight  altitude  over  the 
sanctuary. 

Response:  To  be  consonant  with 
current  regulations  regarding  fiights 
over  charted  National  Park  Service 
Areas.  U.S.  Fish  and  Wildlife  Ser\  ice 
Areas,  and  U.S.  Forest  Ser\ice  Areas, 
NOAA  is  prohibiting  the  flying  of 
motorized  aircraft  at  less  than  2,000  feet 
above  the  Sanctuary  within  one  nautical 
mile  of  the  Flattery  Rocks,  Quillayute 
Needles,  or  Copalis  National  Wildlife 
Rehige,  and  at  less  than  2,000  feet  above 
the  Sanctuary  within  one  nautical  mile 
seaward  from  the  coastal  boundary-  of 
the  Sanctuary,  except  as  necessary  for 
valid  law  enforcement  purposes,  for 
activities  related  to  tribal  timber 
operations  conducted  on  reservation 
lands,  or  to  transport  persons  or 
supplies  to  or  from  reservation  lands  as 
authorized  by  a  governing  body  of  an 
Indian  Tribe.  NOAA  wilf  work  with  the 
Federal  Aviation  Administration  (FAA) 
on  how  best  to  reflect  this  limitation  on 
aeronautical  charts. 

Comment:  Permit  search  and  rescue  at 
all  times  by  whatever  aircraft  is  needed 
to  accomplish  the  task. 

flesponsf?;  The  prohibitions  set  forth 
in  the  Sanctuary  regulations  do  not 
apply  to  activities  necessary  to  respond 
to  emergencies  threatening  life, 
property,  or  the  environment  pursuant 
to  §  925.5(c)  of  the  n;gulations.  Thus,  in 
any  emergency,  search  and  rescue 


aircraft  are  allowed  to  perform  whatever 
tasks  are  required  within  the  Sanctuary 
boundary. 

Comment:  When  necessary  to  bring  a 
research  flight  into  the  area  below  the 
Sanctuary  prescribed  ceiling, 
regulations  should  require  the  plane's 
engine  be  kept  at  or  below  a  reasonable 
decibel  level  as  heard  from  the  ground. 

Response:  FAA  regulations  (14  CFR 
part  36)  codify  noise  standards  for 
aircraft  operating  within  U.S.  airspace. 
Adherence  to  these  standards  is  already 
required.  When  research  is  to  be 
conducted  within  the  Sanctuary 
boundary,  aircraft  operators  will  be 
required  to  obtain  a  permit  and  conduct 
such  research  in  such  a  manner  so  as  to 
minimize  disturbance  yet  remain  within 
safe  aircraft  operating  parameters. 

Issue:  Living  Resource  Extraction 

Fishing 

Cn;nmen/.- NOAA  should  not  restrict 
access  to  fishing  grounds  or  catch- 
ability.  Crab  fishing  and  razor  clam 
digging  must  be  allowed. 

/Response;  The  regulation  of  fishing  is 
not  authorized  by  the  Designation 
Document.  NOAA  has  determined  that 
existing  fishery  management  authorities 
are  adequate  to  address  fishery  re.source 
issues.  As  with  all  other  fisheries  that 
occur  within  the  Sanctuary,  crab  fishing 
and  razor  clam  digging  remain  under 
the  regulatory  authority  of  existing 
Federal,  state,  tribal  and  regional  fishery 
authorities.  NOAA  does  not  view 
fishing  as  contrary  to  the  goals  of  the 
Sanctuary.  The  sanctunry  program  is  by 
law  mandated  "to  facilitate  to  the  extent 
compatible  with  the  primary  objective 
of  resource  protection,  nil  public  and 
private  uses  of  the  resources  *  •   *  ." 
(including  fishing)  (16  U.S.C. 
1431(b)(5)). 

Existing  fishery  management  agencies 
are  primarily  concerned  with  the 
regulation  and  management  of  fish 
stocks  for  a  healthy  fishery.  In  contrast, 
the  National  Marine  Sanctuary  Progiam 
has  a  different  and  broader  mandate 
under  the  MPRSA  to  protect  all 
Sanctuary  resources  on  an  ecosystem- 
wide  basis.  Thus,  while  fishery  agencies 
may  be  concerned  about  certain  fishing 
efforts  and  techniques  in  relation  to  fish 
stock  abundance  and  distribution,  the 
Marine  Sanctuary  Program  is  also 
concerned  about  the  potential  incidental 
impacts  of  specific  fishery  techniques 
on  all  Sanctuary  resources  including 
benthic  habitats  or  marine  mammals  as 
well  as  the  role  the  target  species  plays 
in  the  health  of  the  ecosystem.  In  the 
case  of  the  Olympic  Coast,  fish 
resources  are  already  extensively 
managed  by  existing  authorities  and 
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NOAA  does  not  envision  z  fishery 
management  role  for  tho  Sanctuai-y 
Program.  Accordingly,  fishing  activities 
have  not  been  included  in  the  list  of 
activities  in  the  Designation  Document 
subject  to  regulation  as  part  of  the 
Sanctuary  regime.  Howt'\er,  the 
Sanctuary  Program  will  provide 
research  results  and  recommendations 
to  existing  fishery  management  agencies 
in  order  to  enhance  the  protection  of 
fishery  and  otiior  resources  within  t!',e 
Sanctuary. 

Comwent:  No  additional  fisheries 
management  or  regulation  is  needed  in 
the  Sanctuary.  Commercial,  recn  ntion, 
and  subsistence  fishing  can  be 
compatible  v/ith  sanctuary  designation, 
and  the  existing  regulatcrj-  framework  is 
adequate  at  this  time. 

Rvsponse:  See  response  to  previous 
comment.  The  DesignationDocument 
places  kelp  harvesting  within  the  scope 
of  future  regulation  since  there  is  no 
existing  management  plan  for  kelp 
harvesting. 

Comment:  Clarify  the  language 
associated  with  commercial  fishing 
practices  near  sunken  vessels,  rocks  and 
reefs  in  tho  proposed  sanctuary  to 
insure  continuap.ee  of  historical  and 
customary  fishing  practices.  Existing 
Federal  and  state  regulations  adequately 
protect  archeologiciil  treasures,  man- 
made  reofs,  and  natural  rock  and  reef 
formations.  The  FEIS  should 
acknowledge  and  permit  prevailing 
practices. 

Response:  Commercial  fishing  vis-a- 
vis historical  resources  is  an  exempted 
activity  under  the  prohibition  against 
disturbance  of  historical  resources. 
However,  the  exemption  is  only  for 
incidental  disturbance  and  therefore 
does  not  allow  deliberate  disturbance. 
Comment:  Fishing  should  either  be 
regulated,  or  placed  in  the  scope  of 
regulation,  because  there  may  be  a  time 
in  the  future  when  fishing  needs  to  be 
regulated  by  the  Sanctuary. 

Response:  NOAA  believes  that 
existing  authorities  are  adequate  to 
regulate  fishing.  Should  the  need  arise 
to  regulate  fishing  as  part  of  the 
Sanctuary  management  regime,  the 
Designation  Document  could  be 
amended. 

Comment:  Proposed  regulations 
should  result  in  the  gradual  reduction  of 
fishing,  aquaculture,  kelp  harvesting 
and  waterfowl  hunting  to  insure  that  no 
commercial  activity  threatens  the 
integrity  of  any  resources  in  the 
proposed  Sanctuary.  Some  commenters 
believed  that  the  Sanctuary  should  ban 
all  commercial  fishing  activities  except 
Native  American  fishing  activities. 
Response:  A  blanket  reduction  of 
resource-use  activities  across  the 


Sanctuary  could  not  be  imposed 
without  credible  evidence  that  each 
resource  affected  is  threatened  by  a 
population  decrease  or  stock  failure. 
Absent  such  evidence,  the  Act  requires 
that  existing  uses  be  facilitated  to  tho 
extent  compatible  with  the  primary 
objective  of  resource  prcttjction. 

Comment:  True  refugia  should  be 
citablished  where  all  consumptive  uses 
are  prohibited  for  a  period  of  time. 
Ref^ponse:  The  determination  of 
whether  refagia  are  estnblished  in  the 
Sanctuary  wlU  bo  dene  in  coordination 
with  the  N'MFS,  pnvfC,  W.ashingtcn 
Department  of  Fisheries  (WDF),  the 
tribes,  environmental  groups,  and 
industry.  The  Sancturry  Advi.sor}' 
Committee  (SAC)  will  be  an  important 
forum  to  address  this  issue.  If,  in 
coordination  with  other  governmental 
agencies,  it  is  determined  that 
establi-shment  of  rofugia  is  a  desirable 
alternative,  NOAA  will  analyze  the 
alternative  through  the  preparation  of  nn 
environmental  impact  statement/ 
management  plan  and  solicitint'on  of 
public  input  pursuant  to  the  N'EPA  and 
the  APA. 

Comment:  Driftnets,  trawling,  and  all 
dragnet  fisheries  should  be  banned  from 
the  proposed  S-inctuary  as  inconsistent 
with  the  regulation  prohibiting 
alteration  of,  or  construction  on,  the 
seabed. 

Response:  The  only  net  gear  used  in 
fisheries  in  the  Sanctuary  are  trolling 
gear  (for  salmon)  and  trawling  gear  (for 
groundfish).  The  regulatcr>-  prohibition 
on  altering  the  seabed  includes  an 
exception  for  incidental  disturbance 
resulting  from  traditional  fishing 
operations.  NMFS  has  conduded  a 
limited  study  of  the  impact  of  trawl  ger.r 
on  the  benthos  and  has  not  identified 
any  resulting  systematic  destruction. 
However,  the  regulations  could  be 
modified  to  regulate  any  activity  that  is 
shown  to  cause  signific:ant  disturbante 
of  the  seabed.  This  reflects  adherence  to 
the  MPRSA's  goals  of  preserving  natural 
and  human-use  qualities  of  a  marine 
area. 

High-seas  driftnets,  defined  as  nets 
greater  than  1.5  miles  long,  have  been 
banned  pursuant  to  United  Nations 
resolution  46/215.  While  gillnets  and 
setnets  are  currently  used  in  the  inland 
waters  of  tho  State  of  Washington,  they 
are  not  used  in  Sanctuary  waters. 

Comment:  NOAA  should  facilitate  the 
regulation  of  resource  extraction  within 
the  Sanctuary  under  a  regulatory 
framework  that  is  controlled  by  a  single 
agency. 

Response:  Regulatory  authority  over 
resources  and  resource  extraction 
industries  is  expressly  granted  by  state 
and  Federal  statute.  NOAA  does  not 


have  the  primary  regulatory  authority 
over  resource  extraction.  NOAA  can  act 
to  coordinate  the  various  regulators  and 
can  i.mposo  additional  regulations,  but 
cannot  reassign  it.self  or  other  agencies 
rt'gulatory  authority. 

Comment:  NOAA  must  clarify  and 
aiknowledge  all  tribal  treaty  fishing 
rights  in  the  FEIS.'MP,  and  the 
interaction  of  Scncfuar\-  regulations 
with  the  right  of  tribes  to  fish  in  their 
Usual  and  Accuf-tomed  fishing  arens. 

Response:  This  issiio  is  clarified  in  the 
Designation  Document  ^nd  in  Part  II 
(under  Socio-Dcmographic  profile  and 
Land  V^c].  In  addition,  tho  coastal 
tribe's  treaty  rights  are  acknowledged  in 
several  sections  of  the  regulations. 

Conimp;i/.-The  entire  study  area  .must 
be  considered  as  a  "fishing  area"  since 
fish  migrate  alor. g  the  entire  Wa.shington 

C03St. 

Response:  NOA.^  rtc  ojnlzes  that  fish 
"Lnow  no  boundaries  in  the  sea."  The 
fishing  areas  identified  in  the  FEIS''MP 
only  represent  known  locations  wher»} 
certain  fishery  activity  is  concentrated. 
Th/  fishing  areas  displayed  in  the  FEIS/ 
hi?  are  not  related  to  regulatory 
juri.^diction  in  r.ny  way.  They  arc 
simplified  visual  aids  to  ccmplemeni 
the  discussion  of  n'sourccs  off  the  coast 
of  Wa.shington. 

Aquaculture 

Comment:  Clarify  NOAA's  intention 
to  regulate,  condition,  or  prohibit 
8q\:acuitur«  activities  throughout  tho 
Sanctuary  and  aJjcc-ent  to  Indian 
reservations. 

Response:  The  Sanctuary  regulations 
do  not  directly  prohibit  aquacultu.-e 
operations  within  the  Sanctuary 
boundary.  Hov^-evar,  discharge  of  matter 
into  theSanctuarj',  or  alterotion  of  or  . 
construction  on  the  seabed  in 
connection  with  aquaculture  activities 
are  prohibited.  It  is  unlikely  that 
permits  would  be  granted  for 
aquaculture  activities  in  the  Sanctuary 
that  violate  these  prohibitions.  This 
detcnnination  is  based  upon  U.S.  Army 
Corps  of  Engineers  (COE)  guidance 
related  to  permits  for  fish  pen 
mariculture  operations,  which  prohibits 
fish  farms  in  Federal  natural  resource 
areas,  such  as  national  seashores, 
wilderness  areas,  wildlife  refugf^s,  parks 
or  other  areas  designated  for  similar 
purposes  (e.g.,  national  marine 
sanctuaries). 

Comment:  NO.*vA  should  change  tho 
proposed  regulation  governing 
alteration  of  or  construction  on  the 
seabed  to  "maintenance  and 
development  of  approved  aquaculture 
operations",  and  strike  "existing  prior  lo 
the  effective  date  of  these  regulations." 
Eliminating  fiiture  aquaculture 
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development  off  the  Olympic  Coast 
would  preclude  opportunities  for  both 
private  shellfish  and  finfish  production 
and  for  public  enhancement. 
Technology  is  being  developed  which 
would  resuh  in  minimal  environmental 
imbalance,  and  would  afford 
employment  for  regional  communities. 

Response:  See  response  to  previous 
comment. 

Comment:  The  Sanctuary  should  not 
regulate  aquaculture  activities  because 
there  are  sufficient  regulations  in  place. 

Response:  See  response  to  previous 
comment. 

Comment:  The  Sanctuarj'  should 
provide  mutually  agreed  upon 
requirements  for  aquaculture  activities 
among  the  oyster  growers  of  Willapa 
Bay. 

Response:  The  boundary  of  the 
Sanctuary  does  not  include  Willapa 
Bay. 

Comment:  The  discussion  in  the 
FEIS/MP  on  the  impacts  of  aquaculture 
needs  to  be  expanded  and  the  proposal 
to  not  regulate  aquaculture  in  the 
Sanctuary  should  be  re-assessed.  The 
FEIS/MP  needs  to  address  the  use  of 
drugs  in  farm-raised  fish. 

i?a<!ponse;  The  discussion  of  ' 
aquaculture  within  the  Sanctuary  is 
intended  only  to  evaluate  the  current 
status  of  the  industry  in  the  study  area — 
it  is  not  intended  to  measure  aggregate 
impacts.  The  request  for  expanded 
disctission  of  resources  does  not 
identify  specific  issues  of  discussion.  A 
reassessment  of  aquaculture  vis-a-vis 
the  Sanctuary  reveals  that  the  industry 
is  adequately  regulated  by  existing  state 
and  Federal  requirements.  However,  any 
discherges  from  such  operations  into  the 
Sanctuary  would  be  prohibited.  The 
Sandtuary  has  no  jurisdiction  over  the 
use  of  drugs  in  aquaculture — such 
detefminations  are  under  the  purview  of 
the  Washington  State  Department  of 
Health  (WDH)  and  the  Federal  Food  and 
Drug  Administration  (FDA). 

Comment:  AU  aquaculture  should  be 
banned  from  within  the  Sanctuary. 

Response:  See  responses  to  previous 
comments  regarding  aquaculture. 

Comment:  Kelp  harvesting  should  be 
banned  or  regulated  within  the 
Sanctuary. 

Response:  At  present  there  is  no  kelp 
har\'esting  within  the  Sanctuary.  While 
kelp  harvesting  was  proposed  to  be 
included  within  the  scope  of  activities 
listed  in  the  Designation  Document  as 
subject  to  potential  regulation  under  the 
Sanctuary  Program,  the  final 
Designation  Document  does  not  list  kelp 
harvesting.  Kelp  is  only  found  within 
the  state  waters  of  the  Sanctuary. 
Because  the  Washington  Department  of 
Natural  Resources  (DNR)  has 


promulgated  regulations  for  the 
management  of  kelp  which  should 
adequately  protect  the  kelp,  NOAA  does 
not  believe  it  necessary  to  list  kelp  as 
being  subject  to  potential  Sanctuary 
Program  regulation.  If  the  state 
regulations  do  not  adequately  protect 
the  kelp  within  the  Sanctuary,  the 
Sanctuary  Designation  Document  could 
be  amended  following  the  same 
procedures  used  to  promulgate  this 
Designation  Document  to  authorize  the 
regulation  of  kelp. 

Issue:  Marine  Mammals,  Sea  Turtles 
and  Seabirds 

Comment:  Clarify  "takings".  The 
prohibition  on  the  taking  of  marine 
mammals  and  soabirds  within  the 
Sanctuary  is  redundant  with  the  ESA, 
the  MMPA  and  the  MBTA,  and  what 
further  impact  it  will  have  on  the 
fishing  community. 

Response:  "Taking"  is  defined  in 
section  925.3  of  the  regulations  to  mean: 
(1)  For  any  marine  mammal,  sea  turtle 
or  seabird  listed  as  either  endangered  or 
threatened  pursuant  to  the  ESA  to 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  collect  or 
injure,  or  to  attempt  to  engage  in  any 
such  conduct  and,  (2)  for  any  other 
marine  mammal,  sea  turtle,  or  seabird, 
the  term  means  to  harass,  hunt,  capture, 
kill,  collect  or  injure,  or  to  attempt  to 
engage  in  any  such  conduct.  While 
marine  mammals,  seabirds  and 
endangered  and  threatened  species  are 
protected  under  the  MMPA.  ESA  and 
MBTA,  NOAA  believes  that  the  higher 
penalties  afforded  under  the  MPRSA 
will  provide  a  stronger  deterrent. 

The  MBTA  sets  maximum  criminal 
fines  at  either  S500  or  $2,000  per 
violation,  depending  on  the  violation. 
The  MMPA  sets  maximum  civil 
penalties  at  $10,000  and  maximum 
criminal  fines  at  $20,000.  The  ESA  sets 
maximum  civil  penalties  at  $500, 
$12,000  or  $25,000  per  violation, 
depending  on  the  violation;  maximum 
criminal  fines  are  set  at  $50,000.  (All 
three  statutes  also  provide  for 
imprisonment  for  criminal  violations.) 

Section  307  of  the  MPRSA  allows 
NOAA  to  assess  civil  penalties  as  high 
as  $100,000  for  each  violation.  In 
addition,  monies  collected  under  the 
MPRSA  are  available  for  use  by  the 
National  Marine  Sanctuary  Program. 

Comment:  The  MBTA  would  not 
allow  any  taking  of  migratory  birds  in 
the  sanctuary,  thus  providing  even 
stronger  prohibition  than  sanctuary 
status  can  provide. 

Response:  See  above  response. 
Section  925.5(a)(6)  of  the  Sanctuary 
regulations  prohibits  the  taking  of 
migratory  birds  within  the  Sanduary. 


Including  a  prohibition  on  "taking" 
marine  birds  in  the  Sanctuary 
regulations  allows  such  violations  to  be 
subject  to  the  civil  penalties  authorized 
by  the  MPRSA  which  far  exceed  those 
authorized  by  the  MBTA. 

Comment:  Prohibit  all  takings  of 
marine  mammals  and  seabirds. 
regardless  of  mifitary  or  fishing 
exemptions. 

Response:  Section  925.5(a)(6)  of  the 
Sanctuary  regulations  prohibits  the 
taking  of  marine  mammals  and  seabirds 
in  or  above  the  Sanctuary  except  as 
authorized  by  the  NMFS  or  the  United 
States  Fish  and  Wildlife  Service  under 
the  authority  of  the  MMPA.  as  amended 
16  U.S.C.  1361  et  seq..  the  ESA.  as 
amended,  16  U.S.C.  1531  et  scq..  and 
the  MBTA.  as  amended.  16  U.S.C.  703 
ct  seq.,  or  pursuant  to  any  treaty  with 
an  Indian  tribe  to  which  the  United 
States  is  a  party,  provided  that  the  treaty 
right  is  exercised  in  accordance  with  the 
MMPA.  ESA.  and  MBTA.  to  the  extent 
that  they  apply.  Exemptions  include  a 
limited  five-year  incidental  take  of 
marine  mammals  provided  by  interim 
regulations  promulgated  pursuant  to  the 
MMPA.  which  are  in  effect  until 
October.  1993.  The  ESA  also  has  a 
limited  incidental  take  exemption.  See 
16  U.S.C.  section  1539(a)(2JB(i).  N'MFS. 
in  conjunction  with  environmental 
groups  and  the  fishing  industry-,  is 
developing  a  permanent  management 
regime  to  be  implemented  upon 
expiration  of  the  MIvlPA  interim 
regulations. 

If  in  the  future  NOAA  determines  that 
the  existing  regulations  promulgated 
under  MMPA.  ESA,  MBTA  or  any  other 
state  or  Federal  statute  are  not  adequate 
to  ensure  the  coordinated  and 
comprehensive  management  of  marine 
mammals  and  seabirds,  changes  to  the 
Sanctuary  regulations  would  be 
undertaken  in  accordance  witli  the 
requirements  of  the  MPRSA.  NEPA  and 
APA. 

Comment:  Exclude  from  [takings] 
prohibition  birds  considered  game. 

Response:  The  only  birds  §  925.5(a)(6) 
prohibits  the  taking  of  are  seabirds — 
seabirds  are  not  considered  game 
species. 

Comment:  Section  925.5(a)(6)  of  the 
proposed  regulations  would  prohibit  the 
taking  of  marine  mammals  or  seabirds 
unless  affirmatively  permitted  by 
regulations  promulgated  under 
authority  of  the  ESA,  MMPA,  or  MBTA. 
Because  the.se  regulations  do  not 
expressly  permit  any  takings  by  treaty 
Indians,  the  proposed  sanctuary 
regulations  would  effectively  prohibit 
the  Makah  Tribe  from  exercising  their 
treaty  rights  to  take  marine  mammals. 
The  proposed  regulations  would  also 
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hinder  the  tribe's  ability  to  exercise  its 
fishing  rights  by  precluding  fisheries 
which  result  in  the  incidental  taking  of 
marine  mammals  and  seabirds. 

The  DEIS/MP  offers  no  conservation 
justification  for  imposing  restrictions  on 
the  taking  of  marine  mammals  and 
seabirds  which  go  beyond  the 
restrictions  imposed  by  the  ESA  and 
MMPA.  The  DEIS/MP  concedes  that  the 
purpose  of  the  proposed  sanctuary 
regulations  is  not  to  protect  particular 
species  from  extinction.  According  to 
the  DEIS,  the  purpose  of  these 
additional  prohibitions  in  the  proposed 
regulations  is  to  "extend  protection  for 
sanctuary  resources  on  an 
environmentally  holistic  basis."  This 
goal  does  not  permit  infringement  of 
treaty  rights.  Therefore,  the  regulations 
should  be  amended  by  adding  "or  in 
accordance  with  any  treaty  to  which  the 
United  States  is  a  party." 

Response:  The  regufatory  prohibitions 
do  not  abrogate  or  obstruct  any  rights 
under  an  existing  treaty.  The  regulations 
have  been  changed  by  adding  "or 
pursuant  to  any  treaty  with  an  Indian 
tribe  to  which  the  United  States  is  a 
party,  provided  that  the  treaty  right  is 
exercised  in  accordance  with  the 
MMPA,  ESA  and  MBTA,  to  the  extent 
that  they  apply."  The  treaty  between  the 
Makah  Tribe  and  the  United  States 
explicitly  assures  the  "right  of  taking 
fish  and  of  whaling  or  sealing  at  usual 
accustomed  grounds  and  stations." 
(Article  4.  Treaty  of  Neah  Bay,  1355). 

Incidental  takes  of  marine  mammals 
can  legally  occur  under  permit  and 
exemption  provisions  ot  the  MMPA. 
Currently,  Washington  coastal  tribes 
apply  for  and  receive  exemption 
certificates  from  NMFS  for  the 
incidental  taking  of  marine  mammals 
during  fishing.  Fees  for  this  exemption 
are  waived  for  tribes. 

Further,  tribes  cannot  be  denied  entry 
into  any  fishery  based  on  the  likelihood 
or  occurrence  of  seabird  or  marine 
mammal  takings. 

Comment:  Change  the  wording  of  the 
regulation  to  read  "as  authorized  or 
permitted  by  NMFS  or  |the  U.S.  Fish 
and  Wildlife  Service]  USFWS  under  the 
authority  of  the  MMPA  and  ESA." 
NMFS  suggests  that  the  preamble  and/ 
or  regulations  clarify  that  Sanctuary 
permits  will  not  be  required  for 
activities  authorized  or  permitted  by 
NMFS  or  USFWS  under  MMPA  or  ESA. 
Such  clarification  would  relieve  many 
concerns  over  the  possibility  of 
overlapping  and  potentially  duplicative 
permitting  reauirements. 

Response:  NOAA  has  amended  the 
regulation  by  adding  "as  authorized  by 
the  National  Marine  Fisheries  Service  or 
the  United  States  Fish  and  Wildlife 


Ser\'ice  under  the  authority  of  the 
Marine  Mammal  Protection  Act,  as 
amended,  (MMPA),  16  U.S.C.  1361  et 
seq.,  the  Endangered  Species  Act,  as 
amended,  (ESA).  16  U.S.C.  1531  et  seq., 
and  the  Migratory  Bird  Treaty  Act,  as 
amended,  (MBTA),  16  U.S.C.  703  et  seq. 
*  *  *."  The  inclusion  of  "as  authorized 
or  permitted"  is  viewed  by  NOAA  as 
redundant. 

Issue:  Sanctuary  Administration 

Regulations/Permits 

Comment:  NOAA  should  use 
economic  incentives  rather  than 
regulations  to  ensure  that  activities  do 
not  impact  resources. 

Response:  NOAu\  does  not  have 
sufficient  authority  to  provide  economic 
incentives  to  ensure  that  activities  do 
not  impact  Sanctuary  resources.  Even 
regulations,  which  include  economic 
disincentives  such  as  monetary 
penalties,  are  not  sufficient  to  ensure 
that  any  activity  does  not  impact 
resources. 

Comment:  Clarify  the  statement: 
"When  a  conflict  with  a  sanctuary 
regulation  related  to  specific  [non- 
sanctuary]  regulations  occurs,  the  one 
more  protective  of  sanctuary  resources 
will  prevail."  NOAA  regulations  should 
not  override  those  of  the  local 
jurisdictions.  NOAA  needs  to  clarify: 

(1)  The  application  of  this  policy  to 
fishing; 

(2)  Types  of  conflicts  the  statement 
applies  to; 

(3)  Who  determines  whether  a  conflict 
exists;  and 

(4)  The  process  for  resolving  a 
conflict. 

Response:  NOAA  agrees  that  the 
statement  as  written  in  the  DEIS/MP  is 
unclear.  Accordingly,  the  statement  has 
been  deleted  in  the  FEIS/MP. 
Essentially,  the  statement  meant  that  if 
two  regulations  exist  covering  an 
activity  in  the  Sanctuary,  one 
promulgated  by  NOAA  under  the 
MPRSA  authority  and  the  other  by 
another  agency  under  a  different  statute, 
compliance  with  the  less  restrictive 
regulation  will  not  relieve  the  obligation 
to  comply  with  the  other  more 
restrictive  one. 

Comment:  NOAA  should  follow  the 
guidelines  of  NEPA  when  proposing  any 
change  in  regulations  that  are  listed  in 
the  scope  of  regulations.  This  is 
especially  applicable  to  vessel  traffic 
and  discharge  regulations.  Also, 
clarification  is  needed  on  the 
rulemaking  and  amendment  processes. 

Response:  Listing  activities  in  the 
scope  of  regulation  reflects  that  the 
issues  and  alternatives  were  addressed 
in  the  FEIS/MP,  public  hearings  were 


held,  and  public  comments  were 
solicited  regarding  the  activities.  If 
NOAA  later  proposes  the  regulation  of 
an  activity  listed  in  the  scope  of 
regulations  in  the  Designation 
Document  but  not  regulated  at  the  time 
of  Sanctuary  designation,  NOAA  will 
request  public  comments  oathe 
proposal.  When  NOAA  plans  to  amend 
a  rule  that  has  been  promulgated,  an 
analysis  of  the  issues,  affected 
environment,  alternatives  and 
consequences  will  be  completed  and 
public  comments  solicited.  NOAA  will 
then  modify  the  proposal  if  necessary 
and  respond  to  public  comments  when 
faking  the  final  action. 

Comment:  A  procedure  must  be 
established  to  disagree  with 
management  and  issue  an  appeal  if 
permits  to  conduct  research  are  denied. 

Response:  Seclion  925.12  of  the 
Sanctuary  regulations  set  forth  the 
procedures  for  apf)ealing  denials  of 
Sanctuary  permits.  The  appeal  process 
involves  a  written  statement  by  the 
appellant  to  the  Assistant  Administrator 
of  NO.^A.  The  Assistant  Administrator 
may  conduct  a  hearing  on  the  appeal. 

Comment:  Clarify  the  procedure  for 
obtaining  permits  for  low-flying  aircraft 
engaged  in  ongoing  species  monitoring 
studies  and  damage  assessment  studies 
in  response  to  an  incident  such  as  an  oil 
spill.  Activities  authorized  by  the  NMFS 
and  USFWS  should  not  require  a 
Sanctuary  permit  because  the 
requirements  for  permits  would  be 
duplicative. 

Response:  All  flights  engaged  in 
monitoring  or  research  activities  that  fly 
below  2,000  feet  are  required  to  obtain 
a  Sanctuary  permit,  or.  if  the  activity  is 
already  pursuant  to  a  permit,  to  have 
that  permit  certified.  Permits  are  not 
required  for  overflights  necessary  to 
respond  to  emergencies  threatening  life, 
property  or  the  environment. 

Comment:  NOAA  should  not 
grandfather  existing  uses  if  otherwise 
prohibited  by  sanctuary  regulations. 

Response:  Section  304(c)(1)(B)  of  the 
MPRSA  specifies  that  NOAA  may  not 
terminate  any  valid  lease,  permit, 
license,  or  right  of  subsistence  use  or  of 
access,  if  the  lease,  permit,  license,  or 
right  "is  in  existence  on  the  date  of 
designation  of  any  national  marine 
sanctuary  *  *   *." 

Comment:  Treaty  secured  rights 
should  not  require  sanctuary 
certification.  Further,  NOAA  should 
obligate  federal  regulators  to  consider 
and  protect  tribal  interests  when  issuing 
permits  which  may  affect  those 
interests. 

Response:  Treaty  secured  rights  do 
not  require  certification  by  the 
Sanctuary  program  pursuant  to 
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§  925.5(g).  NOAA  agrees  that  pursuant 
to  its  trust  responsibility  to  the  tribes,  it 
should  consider  and  protect  tribal 
interests  when  issuing  permits. 
Therefore.  §§925.9  and  925.11  have 
been  modified  accordingly.  While 
NOAA  as  a  trustee  urges  all  other 
Federal  agencies  to  consider  and  protect 
tribal  interests,  it  does  not  have  the  legal 
authority  to  require  other  Federal 
agencies  to  consider  and  protect  tribal 
interests  when  issuing  permits  pursuant 
to  other  regulatory  authorities. 
Cominent:  The  regulations, 
exemptions  and  authority  to  place 
conditions  on  existing  permitted 
activities  are  unclear. 

Response:  Section  304(c)(2)  of  the 
MPRSA  provides  NOAA  with  the  right 
to  regulate  the  exercise  of  a  lease, 
permit,  license,  or  right  of  subsistence 
use  or  of  access  existing  on  the  effective 
date  of  Sanctuary  designation. 

Comment:  Sanctuary  management 
should  be  formally  coordinated  with 
tribal  regulatory  and  law  enforcement 
authorities  through  cooperative 
agreements. 

Response:  Cooperative  agreements 
will  be  developed  as  necessary  between 
NOAA  and  the  tribes  regarding 
regulatory  and  law  enforcement 
activities. 

Commenf;  The  Sanctuary  should  offer 
increased  enforcement  which  should  be 
conducted  by  Sanctuary  personnel 
rather  than  the  U.S.  Coast  Guard.  Clarify 
the  enforcement  procedures. 

Response:  There  will  be  enforcement 
of  Sanctuary  regulations  through 
cooperative  agreements  with  the  U.S. 
Coast  Guard.  NMFS,  VVDF.  the  coastal 
tribes,  USFVVS.  and  the  National  Park 
Service  (NFS).  Considering  fiscal 
constraints,  level  of  use.  and  availability 
of  enforcement  personnel  working  in 
the  field  already.  NOAA  has  determined 
that  it  is  not  a  high  immediate  priority 
to  hire  Sanctuary  enforcement 
personnel.  The  Sanctuary  must  first 
become  fully  staffed  and  operational, 
and  a  determination  must  be  made 
whether  additional  enforcement 
personnel  are  needed.  The  enforcement 
procedures  will  be  determined  pursuant 
to  the  cooperative  agreements  that  are 
established. 

Comment:  The  broad  scope  of  the 
discharge  prohibition  will  require  a 
well-coordinated  enforcement  operation 
to  monitor  all  discharge  and  disposal 
activities  from  sources  on  land  as  well 
as  in  offshore,  coastal  and  inland  waters 
over  large  areas  outside  of  the  Sanctuary 
boundary.  It  may  be  impossible  to 
determine  the  origin  of  discharges  or 
deposits  found  in  the  Sanctuary  after 
the  dumping  activity  has  occurred. 


Response:  The  prohibition  on 
discharges  from  outside  the  boundary 
relates  to  discharges  that  enter  and 
injure  Sanctuary  resources.  NOAA  must 
establish  that  discharges  not  only  enter, 
but  injure  the  resources  before 
enforcement  actions  will  be  taken.  It 
will,  therefore  be  desirable  for  NOAA  to 
undertake  a  comprehensive  monitoring 
program  by  which  it  can  determine 
ecosystem  health  and  use  impacts. 

Comment:  NOAA  should  impose 
unlimited  liability  for  spills  extended  to 
shipping  companies  and  firms 
providing  original  source  materials 
involved  in  polluting  activities. 

Response:  NOAA  is  permitted  to  seek 
penalties  of  up  to  $100,000  per  day  for 
a  violation  pursuant  to  section  307(c)(1) 
of  the  MPRSA  (16  U.S.C.  1437(c)(1)), 
and  for  natural  resource  damages 
pursuant  to  section  312  of  the  MPRSA 
(16  U.S.C.  1443). 

Transboundarj'  Coordination 

Comment:  NOAA  should  coordinate 
with  other  Federal  and  Canadian 
authorities  to  regulate  vessel  traffic, 
reduce  the  risk  of  oil  spills,  and 
eliminate  oil  and  gas  drilling  in 
Canadian  waters  adjacent  to  the 
proposed  sanctuary.  NOAA  should 
encourage  an  adjacent  sanctuary  along 
the  west  coast  of  Vancouver  Island. 

Response:  NOAA  agrees  and  is 
working  with  the  Canadian  Coast  Guard, 
the  U.S.  Coast  Guard  and  the 
Washington  OMS  to  reduce  the  risk  of 
oil  spills.  The  regulation  of  vessel  traffic 
will  currently  remain  with  the  U.S.  and 
Canadian  Coast  Guards  and  the  OMS. 
NOAA  will  support  any  Canadian 
initiative  to  designate  a  marine 
protected  area  in  Canadian  waters  on 
the  Pacific  Coast. 

Beach  Management  Policies 

Comment:  NOAA  should  grandfather 
in  the  existing  beach  management 
policies  including  allowable  beach 
driving  activities. 

Response:  The  boundary  of  the 
Sanctuary  does  not  encompass  beaches 
where  beach  driving  is  permitted. 

Advisory  Committee/Decision  Making 

Comment:  NOAA  and  the  State  of 
Washington  should  work  together  to 
determine  the  composition  of  the 
Sanctuary  Advisory  Committee  (SAC). 
The  SAC  should  include  representatives 
from  private  landowners.  local  industry, 
the  county  and  tribes.  The  SAC  should' 
be  based  at  the  local  level  to  oversee 
operations  and  help  maintain  strong 
local  input. 

Response:  NOAA  will  work  with  local 
user  and  interest  groups  and  state  and 
local  governments  to  obtain  broad 


representation  on  the  SAC.  The  law 
limits  the  SAC  to  no  more  than  15 
members. 

Comment:  The  SAC  should  have  the 
power  to  direct  the  Sanctuary  manger 
and  set  priorities  for  funding.  The  SAC 
decisions  should  be  binding.  If  the 
decisions  are  not  binding,  then  the 
manager  should  at  least  provide  a 
rationale  for  any  actions  taken  which 
are  directly  contrary  to  the 
recommendations  of  the  SAC. 

Response:  The  SAC  recommendations 
to  the  manager  will  be  instrumental  in 
guiding  the  manager  with  respect  to 
prioritizing  actions.  If  the  manager 
chooses  not  to  pursue  the 
recommendations  of  the  SAC,  a 
rationale  will  be  provided  to  the 
members  of  the  SAC. 

Comment:  One  of  the  first  tasks  of  the 
SAC  should  be  to  review  and  update  the 
State  of  Washington's  coastal  zone 
management  program  to  ensure 
consistency  with  the  Sanctuary 
management  plan.  The  Sanctuary 
management  plan  goals  and  objectives 
should  also  be  reviewed. 

Response:  Prior  to  designation,  the 
State  of  Washington  will  review  the 
FEIS/MP  as  part  of  its  consistency 
determination  as  it  relates  to 
Washington's  approved  coastal  zone 
management  program.  The  WDOE  has 
jurisdiction  for  the  Shoreline 
Management  Act.  The  SAC  will  not 
share  that  jurisdiction,  rather,  the  SAC 
will  be  responsible  for  reviewing  the 
Sanctuary  management  plan  goals  and 
objectives.  The  SACs  first  priority  will 
be  to  help  determine  the  five-year 
Sanctuary  operating  plan  establishing 
priorities  for  education,  research, 
monitoring,  facilities  siting  and 
administration. 

Miscellaneous 

Comment:  Firearms  should  be 
controlled  or  banned  within  the 
Sanctuary. 

Response:  Possession  and  use  of 
firearms  is  regulated!  by  State  law  for 
public  safety  purposes.  The  primary 
purpose  of  Sanctuary  designation  is 
resource  protection. 

Management  Alternatives/Strategies 

Comment:  The  administrative  models 
being  discussed  in  the  Northwest  Straits 
proposal  should  be  considered. 

Response:  The  administrative  model 
identifying  NOAA  as  the  lead  agency  in 
managing  the  sanctuary  with  guidance 
and  assistance  from  the  SAC  (which 
will  represent  State  and  local  interests) 
will  be  implemented  in  the  Olympic 
Coa.st  National  Marine  Sanctuary.  The 
administrative  model  which  involves 
joint  administration  between  NOAA  and 
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the  State  of  Washington  was  not 
considered  for  the  Olympic  Coast 
National  Marine  Sanctuary  because  the 
Sanctuary  is  predominately  in  Federal 
.waters.  One  model  suggested  for  the 
proposed  Northwest  Straits  National 
Marine  Sanctuary  focuses  on  joint 
administration  because  the  Sanctuary 
would  be  located  entirely  within  State 
waters.  NOAA  will  work  closely  with 
the  state  and  counties  and  other  Federal 
agencies  in  the  administration  of  the 
Olympic  Coast  National  Marine 
Sanctuary. 

Comment:  The  management  plan 
needs  to  account  for  tribal  sovereignty 
and  jurisdiction  with  respect  to  cultural 
resources,  law  enforcement  and  research 
practices.  NOAA  needs  to  recognize  the 
need  to  coordinate  with  each  tribal 
enti!    in  the  sanr.e  manner  as  with  the 
state  and  its  management  agencies. 

Response:  NOAA  acknowledges  tlie 
importance  of  tribal  sovereignly. 
Nothing  in  the  designation  will  impact 
the  treaty  rights  of  the  coastal  tribes. 
NOAA  will  consult  closely  with  the 
tribes  on  any  action  that  may  potentially 
impact  tribal  rights  or  interests. 

Comment:  NOAA  should  choose 
management  pian  altensative  1  which 
proposes  to  gradually  pha.se  in  program 
activities  and  staffing.  Staff  could  be  co- 
located  with  another  Federal  agency  in 
Port  Angeles,  with  satellite  sites  in 
Klaloch  or  La  Push.  National  concerns 
with  fiscal  restraint  support  this  choice. 

Some  commenters  supported 
management  plan  alternative  2  which 
proposes  to  set  up  the  sanctuary 
headquarters  and  immediately  provide 
full-staffing.  Sanctuary  headquarters 
should  be  located  on  tlie  coast.  The 
former  Makah  Air  Force  Station  is  one 
possible  location. 

Response:  NOAA  is  experiencing  the 
fiscal  constraints  that  all  Federal 
programs  are  experiencing.  NOAA 
proposes  to  balance  the  needs  for 
resource  protection  and  fiscal  restraint 
by  phasing  in  staffing  and  maximizing 
coopeiative  relationships  with  other 
agencies  and  jurisdictions  working  in 
the  area  (e.g.,  NPS,  U.S.  Coast  Guard, 
the  tribes,  and  the  USFWS)  to 
implement  the  management  plan.  The 
Sanctuary  manager  will  have  an  office 
on  the  Olympic  Coast  with 
administrative  support  facilities  in 
Seattle. 

Comment:  Implementation  of  the  final 
management  plan  must  be  adequately 
funded  in  order  to  prevent  pollution 
and  resource  damage. 

Response:  The  level  of  funding  for  the 
first  year  after  Sanctuary  designation 
will  depend  upon  the  Sanctuary 
Program's  funding  which  is  authorized 
and  appropriated  by  Act  of  Congress. 


However,  the  reality  of  the  program's 
funding  situation  will  require  the 
manager  and  SAC  to  identify  alternative 
sources  of  funding  for  Sanctuary 
programs. 

Comment:  A  volunteer  program, 
coordinated  by  a  full-time  volunteer 
coordinator,  should  be  established  to 
assist  in  implementation  of  the 
management  plan. 

Response:  NOAA  agrees  that  the 
establishment  of  a  volunteer  program 
can  assist  in  implementation  of  the 
management  plan.  The  SAC  will  be 
influential  in  determining  the  priority  of 
hiring  a  volunteer  coordinator. 

Comment:  The  management 
alternatives  should  more  accurately 
describe  NOAA's  comprehensive 
planning  as  implemented  through  a 
combination  of  legal  management 
authority  over  certain  specific  Sanctuary 
activities  and  advisory  coordination 
with  other  entities  managing  thi; 
remaining  essential  components. 

Response:  NOAA  agrees.  The  VEIS/ 
MP  outlines  the  regulations  which 
NOAA  is  promulgating.  The  FEIS/MP 
also  outlines  the  role  of  the  SAC,  whose 
composition  is  aimed  at  enhancing  the 
coordination  with  other  entities  with 
management  jurisdiction  in  the 
Sanctuary. 

Comment:  The  Sanctuary  manager 
should  have  a  great  deal  of 
responsibility  for  setting  the  Sanctuary 
budget,  as  well  as  assigning  funds  to 
local  governments  for  assistance  in 
implementing  management  plans. 

Response:  The  Sanctuary  manager 
will  have  primary  responsibility  for 
recommending  the  Sanctuary  budget  to 
headquarters.  The  Sanctuaries  and 
Reserves  Division  has  responsibility  for 
the  entire  National  Marine  Sanctuary 
Program  budget,  and  will  work  with  the 
site  manager  to  develop  the  annual 
program  budget.  The  manager  has  the 
discretion  to  earmark  funds  to  local 
governments  or  groups  to  implement 
Sanctuary  programs. 

Comment:  Zoning  plans  should  be 
implemented  which  accommodate  the 
varying  resource  management  needs 
within  the  Sanctuary.  Some  zoning 
examples  include  allowing  for  the  needs 
of  ports  to  the  south,  designating  areas 
which  would  be  closed  to  all 
consumptive  uses  on  a  rotating  basis, 
and  zoning  specific  areas  within  the 
sanctuary  for  the  sole  purposes  of 
research,  recreational  use,  commercial 
use  and  no  use. 

Response:  Zoning  is  not  anticipated  as 
part  of  the  FEIS/MP  for  the  Sanctuary. 
If  NOAA,  in  consultation  with  the  SAC, 
believes  that  zoning  would  better  meet 
the  needs  of  the  program,  the 
management  plan  and  regulations  can 


be  amended  in  accordance  with  the 
requirements  of  the  MPRSA,  the  NEPA 
and  the  APA. 

Research/Education  Protocol 

Comment:  Research  results  and  data 
should  be  shared  through  existing 
databases  with  Federal  and  state 
agencies  and  tribes.  The  sharing  of  data 
should  be  formalized  through 
cooperative  agreements. 

Response:  NOAA  agrees  that  research 
results  and  data  should  be  shared  and 
will  pursue  appropriate  cooperative 
agreements  to  ensure  this  coordination. 

Comment:  It  is  unnecessary  to 
severely  restrict  or  eliminate  activities 
such  as  fishing,  commercial  vessel 
activity,  dredging  and  aircraft  operation 
in  order  to  carry  out  \hs  Sanctuary  goals 
of  promoting  research  and  public 
education. 

Response:  The  primary  goal  of 
sanctuary  designation  is  the 
comprehensive  long-term  protection  of 
marine  resources.  Some  restrictions  are 
necessary  to  accomplish  this  goal.  Of 
the  above  activities,  only  dredging  is 
being  eliminated  within  the  Sanctuary 
boundary.  Research  and  education 
provide  additional  means  to  promote 
the  goal  of  marine  resource  protection. 

Comment:  Geophysical  exploration 
should  not  be  prohibited,  as  the 
information  gathered  from  this  research 
can  benefit  coastal  communities  and 
academic  institutions. 

Response:  NOAA's  emphasis  on 
research  within  the  Sanctuary  allows  for 
research  which  may  involve  an 
otherwise  prohibited  activity  (such  as 
alteration  of  or  construction  on  the 
seabed)  as  long  as  researchers  obtain  a 
research  permit  pursuant  to  §925.9  of 
the  Sanctuary  regulations.  NOAA  will 
detennine  the  environmental 
consequences  of  the  propo.sed  research, 
including  short  and  long  term  effects  on 
marine  biota  (such  as  noise  which  may 
interfere  with  cetacean  communication) 
in  deciding  whether  to  issue  a  permit. 

Comment:  The  research  program 
should  stress  applied  research  such  as 
research  which  can  facilitate  fisheries 
management,  provide  information  on 
long-term  environmental  trends,  and 
provide  links  between  the  marine 
systems  and  the  adjacent  terrestrial 
systems.  Providing  research  results  to 
decision  makers  at  the  various 
governmental  levels  would  be  an 
important  link  in  addressing  marine 
resourrt  problems. 

Response:  NOAA  agrees  and  has 
clarified  this  point  in  the  research 
section  of  the  management  plan. 

Comment:  Criteria  for  acceptable 
research  within  the  Sanctuary  should  be 
established  prior  to  formal  designation 
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of  the  Sanctuary.  The  criteria  should  be 
used  in  review  of  research  permit 
applications,  and  an  appeal  process 
should  be  established  in  the  case  of 
research  permit  application  denial. 

Besponse:  Research  permit 
applications  will  be  reviewed  on  a  case- 
by-case  basis  and  evaluated  to 
determine  the  potential  short  and  long 
term  impacts  of  the  proposed  activities. 
In  addition.  §925.12  of  the  regulations 
sets  forth  the  procedures  for  appealing 
to  the  Assistant  Administrator  the 
denial  of  a  research  permit. 

Comment:  NOAA  should  conduct 
research  into  the  effects  of  fishing 
activities  on  the  entire  marine  system. 
Fish  stocks,  species  abundance,  and 
monitoring  information  should  be 
presented  to  the  PFMC. 

Response:  The  National  Ocean 
Service  (which  includes  the  Sanctuaries 
and  Reserves  Division)  and  the  NMFS 
have  entered  into  a  Memorandum  of 
Understanding  outlining  the  working 
relationship  between  the  Sanctuary 
Program  and  the  NMFS.  The  PFMC  will 
be  involved  in  this  agreement,  through 
its  relationship  with  the  NMFS. 
Research  which  benefits  the  overall  goal 
of  resource  protection  is  addressed 
within  this  agreement  by  highlighting 
the  need  for  interagency  coordination, 
research  and  monitoring. 

Comment:  The  benefits  of  sanctuary 
designation  to  the  fishing  community 
and  others  should  be  clearly  articulated. 
Additionally,  connections  between  the 
regulations  and  resource  protection 
should  be  integrated  in  the  education 
plan  (e.g.,  establishing  warning  signs  at 
popular  access  sites  to  alert  boaters  and 
hikers  to  the  effect  of  disturbance  of 
pelagic  birds  and  marine  mammals.) 

Response:  NOAA  agrees  and  has 
clarified  the  education  goals  in  the 
Sanctuary  management  plan.  NOAA  has 
articulated  the  benefits  of  the  Sanctuary 
program  for  the  fishing  communitv. 
NOAA  will  coordinate  with  the  USFWS 
and  the  NPS  to  post  warning  signs 
around  critical  marine  bird  and 
mammal  habitat. 

Comment:  NOAA  should  provide  for 
increased  education  and  interpretation 
of  the  shoreline  through  a  variety  of 
media.  Educational  materials  and 
outreach  programs  should  be  developed 
by  pre-existing  facilities  and 
organizations  on  the  Olympic 
Peninsula. 

Response:  Sanctuary  designation  will 
provide  for  increased  education  and 
interpretation  of  the  entire  Sanctuary 
ecosystem.  Education  materials  and 
outreach  programs  will  be  developed  in 
cooperation  with  existing  Federal, 
tribal,  state  and  local  entities. 


Issue:  Informational  Amendments  of  the 
DEIS/MP 

Biological  Amendments 

Comment:  The  discussion  of  the 
neretic  and  shelf  edge  environments  in 
the  DEIS/MP  needs  to  be  expanded.  The 
resource  assessment  must  stress  the 
biological  richness  of  the  area. 

Response:  The  resource  assessment 
describing  the  ecosystem  of  the 
Sanctuary  study  area  has  been  expanded 
in  the  FEIS/MP. 

Comment:  Biological  resources  need 
to  be  discussed  in  terms  of  ecosystem 
interactions  and  not  single  species 
descriptions. 

Response:  NOAA  has  expanded  the 
discussion  to  include  a  description  of 
the  study  area  from  an  ecosystem 
perspective. 

Socioeconomic 

Comment:  The  FEIS/MP  must  contain 
a  socioeconomic  impact  study  of  the 
regulations  on  the  affected  coastal 
communities  and  Tribes.  Failure  to 
consider  and  mitigate  these  impacts 
violates  the  NEPA  and  Federal  Trust 
responsibility  to  Indians. 

Response:  An  economic  analysis  has 
been  included  within  the  FEIS/MP. 
NOAA  is  not  promulgating  regulations 
that  will  unduly  burden  the  tribes.  The 
regulations  have  provisions  that 
recognize  treaty  secured  rights.  In 
addition,  NOAA  will  consult  with  the 
Tribes  when  considering  permits 
affecting  proposed  development 
activities  in  the  Sanctuary.  NOAA 
believes  that  the  regulations  do  not 
conflict  with  the  economic  interests  of 
the  Tribes  since  the  regulations  offer 
increased  protection  for  those  natural 
resources  critical  to  the  tribal  economy. 

Comment:  The  Federal  government 
should  investigate  the  possibility  of  tax 
breaks  to  offset  economic  impacts  of  the 
management  plan. 

Response:  NOAA's  actions  do  not  add 
economic  burdens  to  the  area.  The  issue 
of  tax  breaks  should  be  addressed  to  an 
individual's  representatives  in  Congress. 
NOAA  does  not  have  the  legislative 
authority  to  address  tax  laws. 

Supplemental  Draft  Environmental 
Impact  Statement 

Comment:  NOAA  should  submit  a 
supplemental  Draft  Environmental 
Impact  Statement  for  the  following 
reasons:  (1)  The  DEIS/MP  lacks  a 
satisfactory  examination  of  the 
socioeconomic  impacts  of  the 
regulations  on  the  coastal  communities; 
(2)  the  DEIS/MP  contains  erroneous 
information  related  to  port  activities  in 
Grays  Harbor;  (3)  some  information  is 
missing,  outdated,  or  inaccurate;  (4) 


inadequate  definition  of  the  unique 
environment  deserving  protection  that 
is  identified  by  the  SEL. 

Response:  NOAA  has  determined  that 
the  matters  for  which  an  SEIS  has  been 
requested  can  be  addressed  in  the  FEIS/ 
MP.  The  FEIS/MP  addresses  the 
socioeconomic  impacts  of  regulations 
that  could  potentially  affect  the  coastal 
communities  in  the  alternatives  and 
consequences  section.  Further,  the 
vessel  traffic  section  has  been  amended 
substantially  to  provide  a  detailed 
description  of  the  significance  of  vessel 
traffic  to  the  coastal  communities. 
Additionally,  the  description  of  the 
marine  environment  under 
consideration  has  been  expanded 
greatly. 

Management 

Comment:  NOAA  needs  to  address  or 
recognize  a  number  of  current  local  and 
state  regulatory  controls  in  place  within 
the  shoreline  areas. 

Response:  NOAA  has  addressed  local 
and  state  regulatory  controls  within  the 
shoreline  areas.  These  controls  are  listed 
in  appendix  J. 

The  following  sets  forth  the  text  of  the 
Designation  Document  for  the  Olympic 
Coast  National  Marine  Sanctuary. 

Designation  Document  for  the  Olympic 
Coast  National  Marine  Sanctuary 

Under  the  authority  of  Title  III  of  the 
Marine  Protection.  Research,  and 
Sanctuaries  Act  of  1972.  as  amended 
(the  "Act").  16  U.S.C.  1431  et  seq.,  the 
waters  off  the  Olympic  Coast  of 
Washington  State  including  the  U.S. 
portion  of  the  Strait  of  Juan  de  Fuca 
west  of  Koitlah  Point,  and  the 
submerged  lands  thereunder,  as 
described  in  Article  II,  are  hereby 
designated  as  the  Olympic  Coast 
National  Marine  Sanctuary  for  the 
purposes  of  protecting  and  managing 
the  conservation,  ecological, 
recreational,  research,  educational, 
historical  and  aesthetic  resources  and 
qualities  of  the  area. 

Article  I.  Effect  of  Designation 

The  Act  authorizes  the  issuance  of 
such  final  regulations  as  are  necessary 
and  reasonable  to  implement  the 
designation,  including  managing  and 
protecting  the  conservation, 
recreational,  ecological,  historical, 
research,  educational,  and  aesthetic 
resources  and  qualities  of  the  Oh-mpic 
Coast  National  Marine  Sanctuary. 
Section  1  of  Article  IV  of  this 
Designation  Document  lists  activities 
that  either  will  be  regulated  on  the 
effective  date  of  designation  or  may 
have  to  be  regulated  at  some  later  date 
in  order  to  protect  Sanctuary  resources 
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and  qualities.  Listing  does  not 
necessarily  mean  that  a  type  of  activity 
will  be  regulated;  however,  if  an  activity 
is  not  listed,  it  may  not  be  regulated, 
except  on  an  emergency  basis,  unless 
section  1  of  Article  IV  is  amended  to 
include  the  type  of  activity  by  the  same 
procedures  by  which  the  original 
designation  was  made. 

Article  II.  Description  of  the  Sanctuary 
Area 

The  Olympic  Coast  National  Marine 
Sanctuary  boundary  encompasses 
approximately  2500  square  nautical 
miles  (approximately  8577  sq. 
kilometers)  of  coastal  and  ocean  waters, 
and  the  submerged  lands  thereunder,  off 
the  central  and  northtm  coast  of  the 
State  of  Wa.shington.  The  Sanctuary 
boundary  extends  from  Koitlah  Point 
due  north  to  the  United  States/Canada 
international  boundary  seaward  to  the 
100  fathom  isobath.  The  seaward 
boundary  of  the  Sanctuary  approximates 
the  100  fathom  isobath  in  a  southerly 
direction  from  the  U.S./Canada 
international  boundary  to  a  point  due 
west  of  the  Copalis  River,  cutting  across 
the  heads  of  Nitnat,  Juan  de  Fuca,  and 
Quinault  Canyons. 

The  shoreward  boundary  of  the 
Sanctuary  is  the  mean  lower  low  water 
line  when  adjacent  to  Indian 
reservations  and  State  and  county  lands. 
When  adjacent  to  Federally  managed 
lands,  the  coastal  boundary  extends  to 
the  mean  higher  high  water  line.  The 
coastal  boundary  cuts  across  the  mouths 
of  ail  rivers  and  streams.  The  precise 
boundary  cf  the  Sanctuary  is  set  fonh  in 
Appendix  A  of  this  Designation 
Document. 

Article  III.  Characteristics  of  the 
Sanctuary  Area  That  Give  It  Particular 
Value 

The  Sanctuary  is  a  highly  productive, 
nearly  pristine  ocean  and  coastal 
environment  that  is  important  to  the 
continued  survival  of  several 
ecologically  and  commercially 
important  species  of  fish,  seabirds,  and 
marine  mammals.  Its  rugged  and 
undeveloped  coastline  makes  the  region 
one  of  the  more  dramatic  natural 
wonders  of  tho  coastal  United  States, 
paralleling  the  majestic  splendor  of  such 
terrestrial  counterparts  as  Yosemite 
National  Park  and  the  Grand  Tefons. 
The  region's  high  biological 
productivity  is  fueled  by  seasonal 
enhanced  upwelling  along  the  edge  of 
the  continental  shelf,  especially  at 
submarine  canyons,  during  periods  of 
high  solar  radiation. 

The  diversity  of  habitats  that  make  up 
the  Sanctuary  support  a  great  variety  of 
biological  communities.  This  unusually 


large  range  of  habitat  types  include: 
Offshore  islands  and  rocks;  some  of  the 
most  diverse  kelp  beds  in  the  world; 
intertidal  pools;  erosional  features  such 
as  rocky  headlands,  seastacks,  and 
arches;  interspersed  exposed  beaches 
and  protected  bays;  submarine  canyons 
and  ridges;  the  continental  shelf, 
including  a  broad  shallow  plateau 
extending  from  the  mouth  of  the  luan  de 
Fuca  canyon;  and  continental  slope 
environments.  The  numerous  seastacks 
and  rocky  outcrops  along  the  Sanctuary 
shoreline,  coupled  with  a  large  tidal 
range  and  wave  splash  zone,  support 
some  of  the  most  diverse  and  complex 
intertidal  zones  in  the  United  States. 

The  Sanctuary  provides  an  essential 
habitat  for  a  wide  variety  of  marine 
mammals  and  birds,  and  is  of  particular 
interest  due  to  the  presence  of 
endangered  and  threatened  species  that 
live  or  migrate  through  the  region. 
Twenty  seven  species  of  marine 
mammals  are  reported  to  breed,  rest 
within,  or  migrate  offshore  of  the 
Olympic  Peninsula.  Of  particular 
interest  is  the  migration  route  of  the 
endangered  California  gray  whale,  the 
threatened  northern  sea  lion,  the 
occasional  presence  of  the  endangered 
right,  fin,  sei.  blue,  humpback,  ond 
spenn  whales,  and  the  reintroduced 
resident  population  of  sea  otters. 

In  addition,  the  seabird  colonies  of 
Washington's  outer  coast  are  among  the 
largest  in  the  continental  United  States 
and  include  a  number  of  species  listed 
as  endangered  or  threatened  including 
the  short-tailed  albatross,  peregrine 
falcon,  brown  pelican,  Aleutian  Canada 
goose,  marbled  murrelet,  and  one  of  the 
largest  populations  of  bald  eagles  in  the 
continental  United  States. 

The  high  biological  productivity  of 
the  coastal  and  offshore  waters  in  the 
Sanctuary  support  valuable  fisheries 
that  contribute  significantly  to  the  State 
and  tribal  economies.  The  commercially 
important  species  of  fish  include  five 
species  of  salmon,  groundfish,  and 
shellfi.sh. 

In  addition  to  the  Sanctuary's  value 
with  respect  to  its  biological  resources, 
the  region  encompasses  significant 
historical  resources  including  Indian 
village  sites,  ancient  canoe  runs, 
petroglyphs.  Indian  artifacts,  and 
numerous  shipwrecks. 

The  diversity  and  richness  of  marine 
resources  suggests  that  the  marine 
sanctuary  designations  will  provide 
exceptional  opportunities  for  scientific 
research  in  the  areas  of  species 
interactions,  population  dynamics, 
physiological  ecology,  linkages  between 
terrestrial  and  aquatic  ecosystems,  and 
marine  anthropology.  The  scientific 
research  encouraged  by  the  Sanctuary 


management  plan  will,  in  turn,  help 
support  an  intensive  public  education 
and  awareness  program  that  will 
address  the  diverse,  complex,  and 
sensitive  ecosystems  in  Washington's 
coa.stal  and  oceanic  environments. 

Article  IV.  Scope  of  Regulaitons 

Section  1.  Activities  Subject  to 
Regulation 

The  following  activities  are  subject  to 
regulation,  including  prohibition,  to  the 
extent  necessary  and  reasonable  to 
ensure  the  protection  and  management 
of  the  conservation,  ecological, 
recreational,  research,  educational, 
historical  and  aesthetic  resources  and 
qualities  of  the  area: 

a.  Exploring  for,  developing,  or 
producing  oil,  gas  or  minerals  (e.g.,  clay, 
stone,  sand,  metalliferous  ores,  gravel, 
non-metalliferous  ores  or  any  other 
solid  material  or  other  solid  matter  of 
commercial  value)  within  the 
Sanctuary; 

b.  Discharging  or  depositing  from 
within  the  boundary  of  the  Sanctuary, 
any  material  or  othtr  matter; 

c.  Discharging  or  depositing,  from 
beyond  the  boundary  of  the  Sanctuary, 
any  material  or  other  matter; 

d.  Taking,  removing,  moving, 
catching,  collecting,  harvesting,  feeding, 
injuring,  destroying  or  causing  the  loss 
of,  or  attempting  to  take,  remove,  move, 
c_'jtch,  collect,  harvest,  feed,  injure, 
destroy  or  caur,e  the  lors  of,  a  marine 
m.ammal,  sea  turtle,  seabird,  historical 
resource  or  other  Sanctuary  resource; 

e.  Drilling  into,  dredging,  or  otherwise 
altering  the  seabed  of  tha  Sanctuary;  or 
constructing,  placing,  or  abandoning 
any  stmcture,  materia!  or  other  matter 
on  the  seabed  of  the  Sanctuary; 

f.  Possessing  within  the  Sanctuary  a 
Sanctuary  resou.-ce  or  any  other 
resource,  regardless  of  v,her8  taken, 
removed,  moved,  caught,  collected  or 
harvested,  that,  if  it  had  been  fo>jnd 
within  the  Sa,"Cidary,  would  be  a 
Sanctuary  resource; 

g.  Flying  a  motorized  aircraft  above 
the  Sanctuary; 

h.  Operating  a  vessel  (i.e.,  watercraft 
of  any  description  in  the  Sanctuary; 

i.  Interfacing  with,  obstructing, 
delaying  or  preventing  an  investigation, 
search,  seizure  or  disposition  of  seized 
property  in  connection  with 
enforcement  of  ihe  Act  or  any  regulation 
or  permit  issued  under  the  Act. 

Section  2.  Emergencies 

Where  neces.sary  to  prevent  or 
minimize  the  destruction  of,  loss  of,  or 
injury  to  a  Sanctuary  resource  or 
qualify,  or  minimize  the  imminent  risk 
of  such  destruction,  loss  or  injury,  any 
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and  all  activities,  including  those  not 
listed  in  Section  1  of  this  Article,  are 
subject  to  immediate  temporary 
regulation,  including  prohibition. 

Article  V.  Effect  on  Leases.  Permits, 
Licenses,  and  Rights 

Pursuant  to  section  304(c)(1)  of  the 
Act.'ie  U.S.C.  1434(c)(1),  no  valid  lease, 
permit,  license,  or  other  authorization 
issued  by  any  Federal,  State,  or  local 
authority  of  competent  jurisdiction,  or 
any  right  of  subsistence  use  of  access, 
may  be  terminated  by  the  Secretary  of 
Commerce  or  designee  as  a  result  of  this 
designation.  The  Secretary  of  Commerce 
or  designee,  however,  may  regulate  the 
exercise  (including,  but  not  limited  to, 
the  ilnposition  of  terms  and  conditions) 
of  suich  authorization  or  right  consistent 
with  the  purposes  for  which  the 
Sanctuary  is  designated. 

In  no  event  may  the  Secretary  or 
designee  issue  a  permit  authorizing,  or 
otherwise  approve:  (1)  Exploration  for, 
development  or  production  of  oil,  gas  or 
minorais  within  the  Sanctuary;  (2)  the 
discharge  of  primary  treated  sewage 
(except  for  regulation,  pursuant  to 
section  304(c)(2)  of  the  Act,  of  the 
exerdise  of  vahd  authorizations  in 
existence  on  the  effective  date  of 
Sanctuary-  designation  and  issued  by 
other  authorities  of  competent 
jurisdiction);  (3)  the  disposal  of  dredged 
material  within  the  Sanctuary  other 
than  In  connection  with  beach 
nouri.'?hment  projects  related  to  harbor 
maintenance  activities;  or  (4)  bombing 
activities  within  the  Sanctuary.  Any 
purported  authorizations  issued  by 
other  authorities  after  the  effective  date 
of  Sanctuary  designation  for  any  of 
theseiactivities  within  the  Sanctuary 
shall  be  invalid. 

Article  VL  Alteration  of  This 
Vesication 

The  terms  of  designation,  as  defined 
under  Section  304(a)  of  the  Act,  may  be 
modified  only  by  the  same  procedures 
by  which  the  original  designation  is 
made,  including  public  hearings 
consultation  with  interested  Federal, 
State.jand  local  agencies,  review  by  the 
appropriate  Congressional  committees 
and  the  Governor  of  the  State  of 
Wash  Dgton,  and  approval  by  the 
Six:r8l  ary  of  Commerce  or  designee. 


Appendix  A.— Olympic  Coast  Na- 
tional Marine  Sanctuary  Bound- 
ary Coordinates. 

[Based  on  Nortfi  American  Datum  ot  1983) 


Point 

2500  square  nautical  miles 

Utitude 

Longrtude 

1  

47'>07'45" 
47<'07'45" 
47"'35'50" 
47''40'05" 
47°50'01" 
47°57'13" 
48*'07'33" 
48°14'46" 
48'20'12" 
48°27'49" 
48''29'59" 
48°30'19" 
48''29'38" 
48'27'50" 
48^31 7" 

124''ir02" 
124°58'12" 
125''00'00" 
125°04-44" 
125°05-42" 
125''29'13" 
125°3820" 
125''40'59" 
125°22'59" 
125°06'04" 
124''59-13" 
124°50'42" 
124°43'41" 
124'3a'13" 
124'^'13" 

2  

3 

4  

5  

6  

7  

8  

9  

10  

11   

12  

13  

14  

15  

III.  Summary  of  Final  Management 
Plan 

The  FEIS/MP  for  the  Olympic  Coast 
National  Marine  Sanctuary  sets  forth  the 
Sanctuary's  location  and  provides 
details  on  the  most  important  resources 
and  uses  of  the  Sanctuary.  The  FEIS/MP 
describes  the  resources  and  uses  of  the 
Sanctuary.  The  FEIS/MP  describes  the 
resource  protection,  research,  education 
and  interpretive  programs,  and 
establishes  goals  and  objectives  to  be 
accomplished  by  each  program.  The 
FEIS/MP  includes  a  detailed  discussion, 
by  program  area,  of  agency  roles  and 
responsibilities. 

The  goals  and  objectives  for  the 
Sanctuary  are: 

Resource  Protection 

The  highest  priority  management  goal 
is  to  protect  the  marine  environment, 
resources  and  qualities  of  the  Sanctuary. 
The  specific  objectives  of  protection 
efforts  are  to: 

(1)  Coordinate  policies  and 
procedures  among  agencies  sharing 
responsibility  for  protection  and 
management  of  resources; 

(2)  Encourage  participation  by 
interested  agencies  and  organizations  in 
the  development  of  procedures  to 
address  specific  management  concerns 
(e.g.,  monitoring  and  emergency- 
response  programs); 

(3)  Develop  an  effective  and 
coordinated  program  for  the 
enforcement  of  Sanctuary  regulations; 

(4)  Enforce  Sanctuary  regulations  in 
addition  to  oilier  regulations  already  in 
place; 

(5)  Promote  public  awareness  of,  and 
voluntary  compliance  with.  Sanctuary 
regulations  and  objectives,  through  an 
educational/interpretive  program 


stressing  resource  sensitivity  and  wise 
use; 

(6)  Ensure  that  the  water  quality  of  the 
coastal  and  ocean  waters  off  the 
Olympic  Peninsula  is  maintained  at  a 
level  consonant  with  Sanctuary 
designation; 

(7)  Establish  mechanisms  for 
coordination  among  all  the  agencies 
participating  in  Sanctuary  management; 

(8)  Ensure  that  the  appropriate 
management  agencies  incorporate 
research  resuhs  and  scientific  data  into 
effective  resource  protection  strategies; 
and 

(9)  Reduce  threats  to  Sanctuary 
resources  and  qualities. 

Research  Program 

Effective  management  of  the 
Sanctuary  requires  the  implementation 
of  a  Sanctuary  research  program.  The 
purpose  of  Sanctuary  research  activities 
is  to  improve  understanding  of  the 
marine  environment  off  the  Oiym.pic 
peninsula,  its  resources  and  qualities, 
and  to  resolve  specific  management 
problems,  some  of  which  may  involve- 
resources  common  to  both  the  marine 
and  upland  freshwater  environments. 
Research  results  will  be  used  in 
interpretive  programs  for  visitors,  for 
those  living  on  the  Peninsula,  and 
working  adjacent  to  or  in  the  Sanctuary, 
others  interested  in  the  Sanctuary,  as 
well  as  for  protection  and  management 
of  resources  and  qualities. 

Specific  objectives  of  the  research 
program  are  to: 

(1)  Establish  a  framework  and 
procedures  for  administering  research  to 
ensure  that  research  projects  are 
responsive  to  management  concerns  and 
that  results  contribute  to  improve 
management  of  the  Sanctuary; 

(2)  Incorporate  research  resuhs  into 
the  interpretive/education  program  in  a 
format  useful  for  the  general  public; 

(3)  Focus  and  coordinate  data 
collection  efforts  on  the  physical, 
chemical,  geological  and  biological 
oceanography  of  the  Sanctuary; 

(4)  Encourage  studies  that  integrate 
research  from  the  variet\  of  coastal 
habitats  with  nearshoro  and  open  ocean 
processes; 

(5)  Initiate  a  monitoring  program  to 
assess  environmental  changes  as  they 
occur  due  to  natural  and  human 
processes; 

(6)  Identify  the  range  of  effects  on  the 
environment  that  would  result  from 
predicted  changes  in  human  activity  or 
natural  phenomena;  and 

(7)  Encourage  information  exchange 
among  all  the  organizations  and 
agencies  undertaking  management- 
related  research  in  the  Sanctuary  to 
promote  more  informed  management. 
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Education  Program 

The  poal  for  the  education  program  is 
to  improve  public  awareness  and 
understanding  of  the  significance  of  the 
Sanctuary  resources  and  qualities  to 
foster  a  heightened  sense  of  stewardship 
for  Sanctuary  resources  and  qualities. 

The  management  objectives  designed 
to  meet  this  goal  are  to: 

(1)  Provide  the  public  with 
information  on  the  Sanctuary  and  its 
goals  and  objectives,  with  an  emphasis 
on  the  need  to  use  Sanctuary  resources 
and  qualities  wisely  to  ensure  their 
long-term  viability; 

(2)  Broaden  support  for  the  Sanctuary 
management  by  offering  programs 
suited  to  visitors  with  a  range  of  diverse 
interests; 

(.3)  Foster  public  involvement  by 
encouraging  feedback  on  the 
effectiveness  of  education  programs, 
collaboration  with  Sanctuary 
management  staff  in  extension  and 
outreach  programs,  and  participation  in 
other  volunteer  programs;  and 

(4)  Collaborate  with  other 
organizations  to  provide  educational 
services  complementary  to  the 
Sanctuary  program. 

Visitor  Use 

The  Sanctuary-  goal  for  visitor 
management  is  to  facilitate,  to  the  e.xtent 
compatible  with  the  primary  objective 
of  resource  protection,  public  and 
private  uses  of  the  resources  of  the 
Sanctuary  not  prohibited  pursuant  to 
other  authorities. 

Specific  management  objectives  are 
to: 

(1)  Provide  relevant  information  about 
Sanctuary  regulations,  use  policies  and 
standards; 

(2)  Collaborate  with  public  and 
private  organizations  in  promoting 
compatible  uses  of  the  Sanctuary; 

(3)  Encourage  the  public  who  use  the 
Sanctuary  to  respect  sensitive  Sanctuary 
resources  and  qualities;  and 

(4)  Monitor  and  assess  the  levels  of 
use  to  identify  and  control  potential 
degradation  of  resources  and  qualities 
and  minimize  potential  user  conflicts. 

The  Sanctuary  headquarters  will  be 
located  in  Port  Angeles.  \VA  with  an 
initial  satellite  office  near  Forks,  WA. 

IV.  Summary  of  Regulations 

The  regulations  set  forth  the  boundary 
of  the  Sanctuary;  prohibit  a  relatively 
narrow  range  of  activities;  set  forth 
procedures  for  applying  for  national 
marine  sanctuary  permits  to  conduct 
prohibited  activities;  set  forth 
certification  procedures  for  existing 
leases,  licenses,  permits,  other 
authorizations  or  rights  authorizing  the 


conduct  of  a  prohibited  activity;  set 
forth  notification  and  review  procedures 
for  applications  for  licenses,  permits,  or 
other  authorizations  to  conduct  a 
prohibited  activity;  set  forth  the 
maximum  per-day  penalties  for 
violating  Sanctuary  regulations;  and  set 
forth  procedures  for  administrative 
appeals. 

The  regulations  are  codified  in  part 
925  of  title  15.  Code  of  Federal 
Regulations. 

Section  925.1  sets  forth  as  the  purpose 
of  the  regulations  to  implement  the 
designation  of  the  OljTupic  Coast 
National  Marine  Sanctuary  by  regulating 
activities  affucting  the  Sanctuary 
consistent  with  the  terms  of  that 
designation  in  order  to  protect  and 
manage  the  conservation,  ecological, 
recreational,  research,  educational, 
historical  and  aesthetic  resources  and 
qualities  of  the  area. 

Section  925.2  and  Appendix  A 
following  §925.12  set  forth  the 
boundary  of  the  Sanctuan,'. 

Section  925.3  defines  various  terms 
used  in  the  regulations.  Other  terms 
appearing  in  the  regulations  are  defined 
at  15  CFR  922.2  and/or  in  the  MPRSA. 

Section  925.4  allows  all  activities 
except  those  prohibited  by  §  925.5  to  be 
undertaken  subject  to  the  requirements 
of  any  emergency  regulation 
promulgated  pursuant  to  §925.6,  subject 
to  all  prohibitions,  restrictions  and 
conditions  validly  imposed  by  any  other 
authority  of  competent  jurisdiction,  and 
subject  to  the  liability  established  by 
Section  312of  the  Act. 

Section  925.5  prohibits  a  variety  of 
activities  and  thus  makes  it  unlawful  for 
any  person  to  conduct  them  or  cause 
them  to  be  conducted.  However,  any  of 
the  prohibited  activities  except  for: 

(1)  The  explonition  for,  development 
or  production  of  oil,  gas  or  minerals  in 
the  Sanctuar\'; 

(2)  The  discharge  of  primar\'-trealed 
sewage  within  the  Sanctuary  (except 
pursuant  to  certification  under  §  925.10, 
of  a  valid  authorization  in  existence  on 
the  effective  date  of  Sanctuary 
designation  and  issued  by  other 
authorities  of  competent  jurisdiction); 

(3)  The  disposal  of  dredged  material 
within  the  Sanctuary  other  than  in 
connection  with  beach  nourishment 
projects  related  to  harbor  maintenance 
activities;  and 

(4)  Bombing  activities  within  the 
Sanctuary  could  be  conducted  lawfully 
if: 

(1)  The  activity  is  necessary  to 
respond  to  an  emergency  threatening 
life,  property,  or  the  environment  (not 
applicable  to  the  prohibitions  against 
takings  and  interference  with  law 
enforcement);  necessary  for  valid  law 


enforcement  purposes;  authorized  by  a 
National  Marine  Sanctuary  permit 
issued  under  §925.9  (not  applicable  to 
the  prohibition  against  interference  with 
law  enforcement):  or  authorized  by  a 
Special  Use  Permit  issued  under  Section 
310  of  the  Act  (not  applicable  to  the 
prohibition  against  interference  with 
law  enforcement); 

(2)  With  regard  to  Department  of 
Defense  activities:  (A)  the  activity  is  an 
existing  military  activity  including  hull 
integrity  tests  and  other  deep  water 
tests;  live  firing  of  guns,  missiles, 
torpedoes,  and  chaff;  activities 
associated  with  the  Qainault  Range 
including  the  in-water  testing  of  non- 
explosive  torpedoes;  and  anti-subir.arine 
warfare  operations,  or  (B)  the  activity  is 
a  new  activity  and  exempted  by  the 
Director  of  the  Office  of  Ocean  and 
Coastal  Resource  Management  or 
designee  after  consultation  between  the 
Director  or  designee  and  the  Depaiiment 
of  Defense.  The  regulations  require  that 
the  Department  of  Defense  carry  out  its 
activities  in  a  manner  that  avoids  to  the 
maximum  extent  practicable  any 
adverse  impact  on  Sanctuary  resources 
and  qualities  and  that  it.  in  the  event  of 
threatened  or  actual  destruction  of.  loss 
of.  or  injury  to  a  Sanctuary  resource  or 
quality  resulting  from  an  untoward 
incident,  including  but  not  limited  to 
spills  and  groundings,  caused  by  it, 
promptly  coordinate  with  the  Director 
or  designee  for  the  purpose  of  taking 
appropriate  actions  to  respond  to  and 
mitigate  the  harm  and,  if  possible, 
restore  or  replace  the  Sanctuary 
resource  or  quality.  The  final  regulation 
regarding  Department  of  Defense 
activities  differs  from  the  proposed 
regulation  principally  by  prohibiting  all 
bombing  activities  within  the  Sanctuary; 

(3)  The  activity  is  authorized  by  a 
certification  by  the  Director  of  the  Office 
of  Ocean  and  Coastal  Resource 
Management  or  designee  under  §924.10 
of  a  valid  lease,  permit,  license  or  other 
authorization  issued  by  any  Federal. 
State  or  local  authority  of  competent 
jurisdiction  and  in  existence  on  (or 
conducted  pursuant  to  any  valid  right  of 
subsistence  use  or  access  in  existence 
on)  the  effective  date  of  this  designation, 
subject  to  complying  with  any  terms 
and  conditions  imposed  by  the  Director 
or  designee  as  he  or  she  deems 
necessary  to  achieve  the  purposes  for 
which  the  Sanctuary  was  designated, 
except  that  treaty  rights  of  a  Federally 
recognized  Indian  tribe  may  be 
exercised  by  the  tribe  without 
certification  by  the  Director  or  designee; 

(4)  The  activity  is  authorized  by  a 
valid  lease,  permit,  license,  or  other 
authorization  issued  by  any  Federal. 
State  or  local  authority  of  competent 
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jurisdiction  after  the  effective  date  of 
Sanctuary  designation,  provided  that 
the  Director  of  the  Office  of  Ocean  and 
Coastal  Resource  Management  or 
designee  was  notified  of  the  application 
in  accordance  with  the  requirements  of 
§  925.11,  the  applicant  complies  with 
the  requirements  of  §  925.11.  the 
Director  or  designee  notifies  the 
applicant  and  authorizing  agency  that 
he  or  she  does  not  object  to  issuance  of 
the  authorization,  and  the  applicant 
complies  with  any  terms  and  conditions 
the  Director  or  designee  deems 
necessary  to  protect  Sanctuary  resources 
and  qualities. 

The  first  activity  prohibited  is 
exploring  for,  developing  or  producing 
oil.  gas  or  minerals  within  the 
Sanctuary.  With  regard  to  oil  and  gas. 
this  regulation  implements  the 
requirejnents  of  Section  2207  of  the 
Oceans  Act  of  1992  which  prohibits  "oil 
or  gas  leasing  or  pre-leasing  activity 
(from  being!  conducted  within  the  area 
designated  as  the  Olympic  Giast 
National  Marine  Sanctuary  *  •  •."  The 
resources  and  qualities  of  the  coastal 
and  offshore  waters  of  the  Olympic 
Peninsula,  particularly  the  sea  birds  and 
pinnipeds  that  use  the  haul-out  sites, 
kelp  forests  and  rocks  along  the 
Olympic  Coast,  and  the  high  water 
quality  of  the  area,  are  especially 
vulnerable  to  oil  and  gas  activities  in  the 
area.  A  prohibition  on  oil  and  gas 
exploration,  development  and 
production  activities  within  the 
Sanctuary  boundary  partially  protects 
Sanctuary  resoirrces  and  qualities  from 
oil  and  gas  activities.  Only  partial 
protection  v«ll  be  provided  due  to  the 
remaining  threat  from  oil  and  gas  from 
vessel  traffic  transiting  through  and  near 
the  Sanctuary,  particularly  oil  tankers 
not  operating  in  accordance  with  the 
voluntary  agreement  of  the  Western 
States  Petroleum  Association  to  remain 
50  nautical  miles  from  shore.  A 
prohibition  on  mineral  activities  within 
the  Sanctuary  is  consistent  with  the 
prohibition  on  alteration  of  or 
construction  on  the  seabed  as  discussed 
below.  "Mineral"  is  defined  to  mean 
clay,  stone,  sand,  gravel,  metalliferous 
ore,  nonmetalliferous  ore,  or  any  other 
solid  material  or  other  solid  matter  of 
commercial  value.  The  prohibition  on 
oil,  gas  and  mineral  activities 
additionally  will  prevent  the  n^ative 
effects  of  physical  and  possible 
chemical  disturbances  associated  with 
extraction  activities.  e.g..  destruction  of 
benthic  biota:  resuspension  of  fine 
sediments;  interference  with  filtering, 
feeding  and  respiratory  functions  of 
marine  organisms:  loss  of  food  sources 


and  habitats;  and  lowered 
photosynthesis  and  oxygen  levels. 
The  second  activity  prohibited  is 
depositing  or  discharging  from  within 
the  boundary  of  the  Sanctuary  any 
material  or  other  matter  except: 

(1)  Fish,  fish  parts,  chumming 
materials  or  bait  used  in  or  resuhing 
from  traditional  fishing  operations  in 
the  Sanctuary: 

(2)  Biodegradable  effluent  incidental 
to  vessel  use  and  generated  by  marine 
sanitation  devices  approved  in 
accordance  with  Section  312  of  the 
Federal  Water  Pollution  Control  Act.  as 
amended  (FWPCA),  33  U.S.C.  1322  et 
sea.; 

[3]  Water  generated  by  routine  vessel 
operations  (e.g..  cooling  water,  deck 
wash  down  and  graywater  as  defined  by 
Section  312  of  the  FWPCA)  excluding 
oily-wastes  from  bilge  pumping; 

(4)  Engine  exhaust;  and 

(5)  Dredge  spoil  in  connection  with 
beach  nourishment  projects  related  to 
harbor  maintenance  activities. 

This  prohibition  is  necessary  to 
protect  Sanctuary  resources  and 
qualities  from  the  effects  of  pollutants 
deposited  or  discharged  into  the 
Sanctuary. 

After  expiration  of  current  permits, 
discharges  from  municipal  treatment 
plants  will  be  subject  to  the  review 
process  off  925.11.  At  a  minimum, 
secondary  treatment  will  be  required. 
Depending  on  the  risk  to  Sanctuary 
resources  and  qualities,  greater 
treatment  may  be  requirad.  The  intent  of 
this  prohibition  is  to  protect  Sanctuary 
resources  and  qualities  from  the  effects 
of  land  and  sea  originating  pollutants. 

The  third  activity  prohibited  is 
depositing  or  discharging,  from  beyond 
the  boundary  of  the  Sanctuary,  any 
material  or  other  matter  that 
subsequently  enters  the  Sanctuary  and 
injures  a  Sanctuary  resource  or  quality, 
except  for  the  five  exclusions  discussed 
above  for  the  second  prohibited  activity. 

The  fourth  activity  prohibited  is 
moving,  removing  or  injuring  or 
attempting  to  move,  remove  or  injure  a 
Sanctuary  historical  resource.  Historical 
resources  in  the  marine  environment  are 
fragile,  finite  and  non-renewable.  This 
prohibition  is  designed  to  protect  these 
resources  so  that  they  may  be 
researched  and  information  about  their 
contents  and  type  made  available  for  the 
benefit  of  the  public  This  prohibition 
does  not  apply  to  moving,  removing  or 
injury  resuiting  incidentally  from 
traditional  fishing  operations. 

Historical  resources  located  within 
the  Sanctuary  that  are  of  significance  to 
an  Indian  tribe(s]  (e^..  submerged 
Indian  villages)  will  be  manag^  so  as 
to  protect  other  Sanctuary  resources  and 


the  interests  of  the  governing  body  of  an 
Indian  tribe(s)  in  such  historical 
resources.  If  an  Indian  tribe  determines 
that  a  historical  resource  of  tribal 
significance  may  be  researched, 
excavated  or  salvaged,  the  Sanctuary 
manager  may  issue  a  Sanctuary  permit 
if  the  criteria  for  issuance  have  been  met 
(See  §  925.9).  Removal  or  attempted 
removal  of  any  Indian  cultural  resource 
or  artifact  may  only  occur  with  the 
express  written  consent  of  the  governing 
body  of  the  tribe  or  tribes  to  which  such 
resource  or  artifact  pertains. 

The  fifth  activity  prohibited  is  drilling 
into,  dredging  or  otherwise  altering  the 
seabed  of  the  Sanctuary;  or  constructing, 
placing  or  abandoning  any  structure, 
material  or  other  matter  on  the  seabed 
of  the  Sanctuary,  except  if  any  of  the 
above  results  incidentally  from:  (1) 
Anchoring  vessels;  (2)  traditional 
fishing  operations:  (3)  installation  of 
navigation  aids;  (4)  harbor  maintenance 
in  the  areas  necessarily  associated  with 
Federal  Projects  in  existence  on  the 
effective  date  of  Sanctuary  designation, 
including  dredging  of  entrance  channels 
and  harbors,  and  repair,  replacement  or 
rehabilitation  of  breakwaters  and  jetties; 
(5)  construction,  repair,  replacement, 
enhancement  or  rehabilitation  of  boat 
launches,  docks  or  piers  and  associated 
breakwaters  and  jetties;  or  (6)  beach 
nourishment  projects  related  to  harbor 
maintenance  activities.  Federal  projects 
are  any  water  resources  development 
projects  conducted  by  the  U.S.  Army 
Corps  of  Engineers  or  operating  under  a 
permit  or  authorization  issued  by  the 
Corps  of  Engineers  and  authorized  by 
Federal  law. 

The  intent  of  this  prohibition  is  to 
protect  the  resources  and  qualities  of  the 
Sanctuary  from  the  harmful  effects  of 
activities  such  as,  but  not  limited  to, 
archaeological  excavations,  drilling  into 
the  seabed,  strip  mining,  laying  of 
pipelines  and  outfalls,  and  offshore 
comnf>ercial  development,  which  may 
disrupt  and/or  destroy  sensitive  marine 
benthic  habitats,  such  as  kelp  beds, 
invertebrate  populations,  fish  habitats 
and  estuaries. 

The  sixth  activity  prohibited  is  taking 
marine  mammals,  sea  turtles  or  seabirds 
in  or  above  the  Sanctuary,  except  as 
authorized  by  NMFS  or  USFWS  under 
the  authority  of  the  Marine  Mammal 
Protection  Act,  as  amended,  (MMPA), 
16  U.S.C.  1361  et  seq..  the  Endangered 
Species  Act,  as  amended,  (ESA).  16 
U.S.C.  1531  et  seq..  and  the  Migratory 
Bird  Treaty  Act.  as  amended.  (MBTA). 
16  U.S.C.  703  et  seq.,  or  pursuant  to  a 
treaty  with  an  Indian  tribe  to  which  the 
United  States  is  a  party,  provided  that 
the  treaty  right  is  exercised  in 
accordance  with  the  MMPA,  ESA  and 
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MBTA.  to  the  extent  that  they  apply. 
The  term  "taking"  includes  all  forms  of 
harassment.  The  MMPA.  ESA  and 
MBTA  prohibit  the  taking  of  species 
protected  under  those  acts.  The 
prohibition  overlaps  with  the  MMPA, 
ESA  and  MBTA  but  also  extends 
protection  for  Sanctuary  resources  on  an 
environmentally  holistic  basis  and 
provides  a  greater  deterrent  with  civil 
penalties  of  up  to  $100,000  per  taking. 
The  prohibition  covers  all  marine 
mammals,  sea  turtles  and  seabirds  in  or 
above  the  Sanctuary.  The  prohibition 
recognizes  existing  treaty  rights  to  hunt 
marine  mammals,  sea  turtles  and 
seabirds  to  the  extent  that  the  treaty 
rights  have  not  been  abrogated  by 
provisions  of  the  MMPA.  ESA  or  MBTA. 

The  seventh  activity  prohibited  is 
flying  motorized  aircraft  at  less  than 
2.000  feet  (610m)  both  above  the 
Sanctuary  within  one  nautical  mile  of 
the  Flattery  Rocks.  Quillayute  Needles 
or  Copalis  National  Wildlife  Refuge,  or 
within  one  nautical  mile  seaward  of  the 
coastal  boundary  of  the  Sanctuary, 
except  as  necessary  for  valid  law 
enforcement  purposes,  for  activities 
related  to  tribal  timber  operations 
conducted  on  reservation  lands,  or  to 
transport  persons  or  supplies  to  or  from 
reservation  lands  as  authorized  by  a 
governing  body  of  an  Indian  tribe.  This 
prohibition  is  designed  to  limit 
potential  noise  impacts,  particularly 
those  that  might  startle  hauled-out  seals 
and  sea  ILons,  and  colonial  seabirds 
along  the  shoreline  margins  of  the 
Sanctuary. 

Both  the  eighth  and  ninth 
prohibitions  serve  to  facilitate 
enforcement  actions  for  violations  of 
Sanctuary  regulations.  The  eighth 
prohibition  is  the  possession  within  the 
Sanctuary  of  any  historical  resource  or 
marine  mammal,  sea  turtle  or  seabird, 
regardless  of  where  the  resource  was 
taken,  except  in  compliance  with  the 
MMPA.  ESA  and  MBTA  and  the  ninth 
prohibition  is  interfering  with, 
obstructing,  delaying  or  preventing 
investigations,  searches,  seizures  or 
disposition  of  seized  property  in 
connection  with  enforcement  of  the  Act 
or  any  regulation  or  permit  issued  under 
the  Act. 

Section  925.6  authorizes  the 
regulation,  including  prohibition,  on  a 
temporary  basis  of  any  activity  where 
necessary  to  prevent  or  minimize  the 
destruction  of,  loss  of,  or  injury  to  a 
Sanctuary  resource  or  quality,  or 
minimize  the  imminent  risk  of  such 
destruction,  loss  or  injury. 

Section  925.7  sets  for  the  maximum 
statutory  civil  penalty  for  violating  a 
regulation — $100,000.  Each  day  of  a 
continuing  violation  constitutes  a 


separate  violation.  Section  925.8  repeats 
the  provision  in  section  312  of  the  Act 
that  any  person  who  destroys,  causes 
the  loss  of,  or  injures  any  sanctuary 
resource  is  liable  to  the  United  States  for 
response  costs  and  damages  resulting 
from  such  destruction,  loss  or  injury, 
and  any  vessel  used  to  destroy,  cause 
the  loss  of,  or  injure  any  sanctuary 
resource  is  liable  in  rem  to  the  United 
States  for  response  costs  and  damages 
resulting  from  such  destruction,  loss  or 
injury.  The  purpose  of  these  sections  is 
to  draw  the  public's  attention  to  the 
liability  for  violating  a  Sanctuary 
regulation  or  the  Act. 

Regulations  setting  forth  the 
procedures  governing  administrative 
proceedings  for  assessment  of  civil 
penalties,  permit  sanctions  and  denials 
for  enforcement  reasons,  issuance  and 
use  of  written  warnings,  and  release  or 
forfeiture  of  seized  property  appear  in 
15  CFR  part  904. 

Section  925.9  sets  forth  the 
procedures  for  applying  for  a  National 
Marine  Sanctuary  permit  to  conduct  a 
prohibited  activity  and  the  criteria 
governing  the  issuance,  denial, 
amendment,  suspension  and  revocation 
of  such  permits.  A  permit  may  be 
granted  by  the  Director  of  the  Office  for 
Ocean  and  Coastal  Resource 
Management  or  designee  if  he  or  she 
finds  that  the  activity  will  not 
substantially  injure  Sanctuary  resources 
and  qualities  and  will:  Further  research 
related  to  Sanctuary  resources;  further 
the  educational,  natural  or  historical 
resource  value  of  the  Sanctuary;  further 
salvage  or  recovery  operations  in  or  near 
the  Sanctuary  in  connection  with  a 
recent  air  or  marine  casualty;  assist  in 
the  management  of  the  Sanctuary; 
further  salvage  or  recovery  operations  in 
connection  with  an  abandoned 
shipMrreck  in  the  Sanctuary  title  to 
which  is  held  by  the  State  of 
Washington;  or  promote  the  welfare  of 
any  Indian  tribe.  In  deciding  whether  to 
issue  a  permit,  the  Director  or  designee 
may  consider  such  factors  as  the 
professional  qualifications  and  financial 
ability  of  the  applicant  as  related  to  the 
proposed  activity,  the  duration  of  the 
activity  and  the  duration  of  its  effects, 
the  appropriateness  of  the  methods  and 
procedures  proposed  by  the  applicant 
for  the  conduct  of  the  activity,  the 
extent  to  which  the  conduct  of  the 
activity  may  diminish  or  enhance 
Sanctuary  resources  and  qualities,  the 
cumulative  effects  of  the  activity,  the 
end  value  of  the  activity,  and  the 
impacts  of  the  activity  on  adjacent 
Indian  tribes.  In  addition,  the  Director 
or  designee  is  authorized  to  consider 
any  other  factors  she  or  he  deems 
appropriate. 


Section  925.10  sets  forth  procedures 
for  requesting  certification  of  leases, 
licenses,  permits,  other  authorizations, 
or  rights  in  existence  on  the  date  of 
Sanctuary  designation  authorizing  the 
conduct  of  an  activity  prohibited  under 
paragraphs  (a)(2)-{8)  of  §  925.5. 
Pursuant  to  paragraph  (f)  of  §  925.5,  the 
prohibitions  in  paragraphs  (a)(2)-(8)  of 
§  925.5  do  not  apply  to  any  activity 
authorized  by  a  valid  lease,  permit, 
license,  or  other  authorization  in 
existence  on  the  effective  date  of 
Sanctuary  designation  and  issued  by 
any  Federal,  State  or  local  authority  of 
competent  jurisdiction,  or  by  any  valid 
right  of  subsistence  use  or  access  in 
existence  on  the  effective  date  of 
Sanctuary  designation,  provided  that 
the  holder  of  such  authorization  or  right 
complies  with  the  requirements  of 
§  925.10  (e.g..  notifies  the  Director  or 
designee  of  the  existence  of,  requests 
certification  of,  and  provides  requested 
information  regarding  such 
authorization  or  right)  and  complies 
with  any  terms  and  conditions  on  the 
exercise  of  such  authorization  or  right 
imposed  as  a  condition  of  certification 
by  the  Director  or  designee  as  she  or  he 
deems  necessary  to  achieve  the 
purposes  for  which  the  Sanctuary  was 
designated. 

Section  925.10  allows  the  holder  90 
days  from  the  effective  date  of 
Sanctuary  designation  to  request 
certification.  The  holder  is  allowed  to 
conduct  the  activity  without  being  in 
violation  of  the  prohibitions  in 
paragraphs  (a){2)-(8)  of  §  925.5  with 
regard  to  which  the  holder  is  requesting 
certification  pending  final  agency  action 
on  his  or  her  certification  request, 
provided  the  holder  has  complied  with 
all  requirements  of  §  925.10. 

Section  925.10  also  allows  the 
Director  or  designee  to  request 
additional  information  from  the  holder 
and  to  seek  the  views  of  other  persons. 

As  a  condition  of  certification,  the 
Director  or  designee  will  impose  such 
terms  and  conditions  on  the  exercise  of 
such  lease,  permit,  license,  other 
authorization  or  right  as  she  or  he 
deems  necessary  to  achieve  the 
purposes  for  which  the  Sanctuary  was 
designated.  This  is  consistent  with  the 
Secretary's  authority  under  section 
304(c)(2)  of  the  Act.  The  holder  may 
appeal  any  action  conditioning, 
amending,  suspending  or  revoking  any 
certification  in  accordance  with  the 
procedures  set  forth  in  §925.12. 

Any  amendment,  renewal  or 
extension  not  in  existence  as  of  the  date 
of  Sanctuary  designation  of  a  lease, 
permit,  license,  other  authorization  or 
right  is  subject  to  the  provisions  of 
§925.11. 
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Section  925.11  states  that  consistent 
with  paragraph  (g)  of  §  925.5,  the 
prohibitions  of  paragraphs  (a)(2)-(8)  of 
§  925.5  do  not  apply  to  any  activity 
authorized  by  any  valid  lease,  permit, 
license,  or  other  authorization  issued 
after  the  effective  date  of  Sanctuary 
designation  by  any  Federal,  State  or 
local  authority  of  competent 
jurisdiction,  provided  that  the  applicant 
notifies  the  Director  or  designee  of  the 
application  for  such  authorization 
within  15  days  of  the  date  of  filing  of 
the  application  or  of  the  effective  date 
of  Sanctuary  designation,  whichever  is 
later,  that  the  applicant  is  in  compliance 
with  the  other  provisions  of  §  925.11, 
that  the  Director  or  designee  notifies  the 
applicant  and  authorizing  agency  that 
he  or  she  does  not  object  to  issuance  of 
the  authorization,  and  that  the  applicant 
complies  with  any  terms  and  conditions 
the  Director  or  designee  deems 
necessary  to  protect  Sanctuary  resources 
and  qualities.  Where  the  applicant  is  the 
governing  body  of  an  Indian  tribe,  the 
Director  shall  consider  and  protect  the 
interests  of  the  tribe  to  the  fullest  extent 
practicable  in  keeping  with  the 
purposes  of  the  Sanctuary  and  the  U.S. 
trust  responsibility  to  the  affected  tribes. 

Section  925.11  allows  the  Director  or 
designee  to  request  additional 
information  from  the  applicant  and  to 
seek  the  views  of  other  persons. 

An  application  for  an  amendment  to, 
an  extension  of,  or  a  renewal  of  an 
authorization  is  also  subject  to  the 
provisions  of  §  925.11. 

The  applicant  may  appeal  any 
objection  by,  or  terms  or  conditions 
imposed  by,  the  Director  or  designee  to 
the  Assistant  Administrator  or  designee 
in  accordance  with  the  procedures  set 
forth  in  §925.12. 

Section  925.12  sets  forth  the 
procedures  for  appealing  to  the 
Assistant  Administrator  or  designee 
actions  of  the  Director  or  designee  with 
respject  to: 

(1)  The  granting,  conditioning, 
amendment,  denial,  suspension  or 
revocation  of  a  National  Marine 
Sanctuary  permit  under  §  925.9  or  a 
Special  Use  permit  under  Section  310  of 
the  Act; 

(2)  The  granting,  denial,  conditioning, 
amendment,  suspension  or  revocation  of 
a  certification  under  §925.10;  or 

(3)  The  objection  to  issuance  or  the 
imposition  of  terms  and  conditions 
under  §925.11. 

Prior  to  conditioning  the  exercise  of 
existing  leases,  permits,  licenses,  other 
authorizations  or  rights  or  conditioning 
or  objecting  to  proposed  authorizations, 
NOAA  intends  to  consult  with  relevant 
issuing  agencies  as  well  as  owners, 
holders  or  applicants. 


NOAA's  policy  is  to  encourage  best 
available  management  practices  to 
minimize  non-point  source  pollution 
entering  the  Sanctuary  and.  for 
municipal  sewage  discharge,  to  require, 
at  a  minimum,  secondary  treatment  and 
sometimes  tertiary  treatment  or  more, 
depending  on  predicted  effects  on 
Sanctuary  resources  and  qualities. 

Section  925.13  has  been  added  which 
requires  the  Director  to  consult  with 
state,  local  and  tribal  governments 
regarding  areas  of  mutual  concern, 
including  Sanctuary  programs, 
permitting  activities,  development  and 
threats  to  Sanctuary  resources.  This 
section  also  requires  the  Director  to 
enter  into  memorandums  of 
understanding  with  such  governments 
when  requested  regarding  such 
consultations. 

V.  Miscellaneous  Rulemaking 
Requirements 

Regulatory  Flexibility  Act 

The  regulations  in  this  notice  allow 
all  activities  to  be  conducted  in  the 
Sanctuary  other  than  a  relatively  narrow 
range  of  prohibited  activities.  The 
procedures  in  these  regulations  for 
applying  for  National  Marine  Sanctuary 
permits  to  conduct  prohibited  activities, 
for  requesting  certifications  for  pre- 
existing leases,  licenses,  permits,  other 
authorizations  or  rights  authorizing  the 
conduct  of  a  prohibited  activity  and  for 
notifying  NOAA  of  applications  for 
leases,  licenses,  permits,  approvals  or 
other  authorizations  to  conduct  a 
prohibited  activity  will  all  act  to  lessen 
any  adverse  economic  effect  on  small 
entities.  The  regulations,  in  total,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  and  when  they  were  proposed 
the  General  Counsel  of  the  Department 
of  Commerce  so  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  As  a  result, 
neither  an  initial  nor  final  Regulatory 
Flexibility  Analysis  was  prepared. 

Paperwork  Reduction  Act 

This  rule  contains  collection  of 
information  requirements  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (Pub.  L  96-511).  The 
collection  of  information  requirements 
contained  in  the  rule  have  been 
reviewed  by  the  Office  of  Management 
and  Budget  (0MB)  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
and  have  been  approved  under  0MB 
Control  No.  0648-0141.  Comments  from 
the  public  on  the  collection  of 
information  requirements  contained  in 
this  rule  are  invited  and  should  be 
addressed  to  the  Office  of  Information 


and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (06480141) 
Washington.  DC  20503  (Attn:  Desk 
Officer  for  NOAA)  and  to  Richard  A. 
Roberts,  room  724,  6010  Executive 
Boulevard,  Rockville,  MD  20852. 

Executive  Order  12612 

A  Federalism  Assessment  (FA)  was 
prepared  for  the  proposed  designation, 
draft  management  plan  and  proposed 
implementing  regulations.  The  FA 
concluded  that  all  were  fully  consistent 
with  the  principles,  criteria  and 
requirements  set  forth  in  sections  2 
through  5  of  Executive  Order  12612, 
Federalism  Considerations  in  Policy 
Formulation  and  Implementation  (52  FR 
41685,  Oct.  26,  1987).  Copies  of  the  FA 
are  available  upon  request  to  the  Office 
of  Ocean  and  Coastal  Resource 
Management  at  the  address  listed  above. 

National  Environmental  Policy  Act 

In  accordance  with  Section  304(a)(2) 
of  the  Act  (16  U.S.C.  1434(a)(2))  and  the 
provisions  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321-4370(a)).  a  DEIS/MP  was 
prepared  for  the  designation  and 
proposed  regulations.  As  required  by 
Section  304(a)(2)  of  the  Act,  the  DEIS/ 
MP  included  the  resource  assessment 
report  required  by  section  303(b)(3)  of 
the  Act  (16  U.S.C  1433(b)(3)),  maps 
depicting  the  boundary  of  the  area 
proposed  to  be  designated,  and  the 
existing  and  potential  uses  and 
resources  of  the  area.  Copies  of  the 
DEIS/MP  were  made  available  for  public 
review  on  September  20, 1991,  with 
comments  due  on  December  13, 1991. 
Public  hearings  were  held  in  Port 
Angeles,  Seattle,  Olympia,  Aberdeen. 
Seaview  and  Washington,  DC  fixim 
November  7  to  20, 1991.  All  comments 
were  reviewed  and,  where  appropriate, 
incorporated  into  the  FEIS/MP  and 
these  regulations.  Copies  of  the  FEIS/ 
MP  are  available  upon  request  (see 
address  section). 

Executive  Order  12630 

This  rule  does  not  have  takings 
implications  within  the  meaning  of 
Executive  Order  12630  sufficient  to 
require  preparation  of  a  Takings 
Implications  Assessment  under  that 
order.  It  would  not  appear  to  have  an 
effect  on  private  property  sufTiciently 
severe  as  effectively  to  deny 
economically  viable  use  of  any  distinct 
legally  potential  property  interest  to  its 
owner  or  to  have  the  effect  of,  or  result 
in,  a  permanent  or  temporary  physical 
occupation,  invasion  or  deprivation. 
While  the  prohibition  on  the 
exploration,  development  and 
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production  of  oil,  gas  and  minerals  from 
the  Sanctuary  might  have  a  takings 
implication  if  it  abrogated  an  existing 
lease  for  OCS  tracts  within  the 
Sanctuary  or  an  approval  of  an 
e.xploration  or  development  and 
production  plan,  no  OCS  leases  have 
been  sold  for  tracts  within  the  Sanctuary 
and  no  exploration  or  production  and 
development  plans  have  been  filed  or 
approved. 

Federal  Domestic  Assistance  Catalog  Number 

11.429 
Marine  Sanctuary  Program 

List  of  Subjects  in  15  CFR  Part  925 

Administrative  practice  and 
procedure.  Coastal  zone.  Education, 
Environmental  protection,  Marine 
resources,  Natural  resources.  Penalties, 
Recreation  and  recreation  areas. 
Reporting  and  recordkeeping 
requirements.  Research. 

Dated:  May  5, 1994. 

VV.  Stanley  Wilson, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 

Accordingly,  for  the  reasons  set  forth 
above,  15  CFR  chapter  IX  is  amended  as 
follows: 

Part  925  is  added  to  subchapter  B  to 
read  as  follows: 

PART  925— OLYMPIC  COAST 
NATIONAL  MARINE  SANCTUARY 

Sec. 

925.1  Purpose. 

925.2  Boundary. 

925.3  Definitions. 

925.4  Allowed  activities. 

925.5  Pn)hibitfd  activities. 

925.6  Emergency  regulations. 

925.7  Penalties  for  violations  or  regulations. 

925.8  Response  costs  and  damages. 

925.9  National  Marine  Sanctuary  permits — 
application  procedures  and  issuance 
criteria 

925.10  Cerr;'  .  .  -ion  of  pre-existing  leases, 
licenses,  permits,  approvals,  other 
authorizations  or  rights  to  conduct  a 
prohibited  activity. 

925.11  Notification  and  review  of 
applications  for  leases,  licenses,  permits, 
approvals  or  other  authorizations  to 
conduct  a  prohibited  activity. 

925.12  Appeals  of  administrative  action. 

925.13  Consultations  with  the  state, 
affected  Indian  tribes  and  other  affected 
local  authorities. 

Appendix  A  to  Part  925 — Olympic  Coa.st 
National  Marine  Sanctuary  Boundary 
Coordinates 

Authority:  Sections  302.  303.  304.  305. 
306,  307.  310  and  312  of  Title  III  of  the 
Marine  Protection.  Research,  and  Sanctuaries 
Act  of  1972.  as  amended  (16  U.S.C.  1431  et 
seq). 


§925.1    Purpose. 

The  purpose  of  the  regulations  in  this 
Part  is  to  implement  the  designation  of 
the  Olympic  Coast  National  Marine 
Sanctuary  by  regulating  activities 
affecting  the  Sanctuary  consistent  with 
the  terms  of  that  designation  in  order  to 
protect  and  manage  the  coni>ervation, 
ecological,  recreational,  research, 
educational,  historical  and  aesthetic 
resources  and  qualities  of  the  area. 

§925.2    Boundary. 

(a)  The  Olympic  Coast  National 
Marine  Sanctuary  consists  of  an  area  of 
approximately  2500  square  nautical 
miles  (approximately  8577  sq. 
kilometers)  of  coastal  and  ocean  waters, 
and  the  submerged  lands  thereunder,  off 
the  central  and  northern  coast  of  the 
State  of  Washington. 

(b)  The  Sanctuary  boundary  extends 
from  Koitlah  Point  due  north  to  the 
United  States/Canada  international 
boundary.  The  Sanctuary  boundary  then 
follows  the  U.S./Canada  international 
boundary  seaward  to  the  100  fathom 
isobath.  The  seaward  boundary  of  the 
Sanctuary  approximates  the  100  fathom 
isobath  in  a  southerly  direction  from  the 
U.S./Canada  international  boundary  to  a 
point  due  west  of  the  mouth  of  the 
Copalis  River  cutting  across  the  heads  of 
Nitnat,  Juan  de  Fucp  and  Quinault 
Canyons.  The  coa.stal  boundar>'  of  the 
Sanctuary  is  the  mean  higher  high  water 
line  when  adjacent  to  Federally 
managed  lands  cutting  across  the 
mouths  of  all  rivers  and  streams,  except 
where  adjacent  to  Indian  reservations, 
state  and  county  owned  lands;  in  such 
case,  the  coastal  boundary  is  the  mean 
lower  low  water  line.  La  Push  harbor  is 
excluded  from  the  Sanctuary  boundary 
shoreward  of  the  International  Collision 
at  Sea  regulation  (Colreg.)  demarcation 
lines.  The  precise  boundary  of  the 
Sanctuary  is  set  forth  in  appendix  A  to 
this  part. 

§  925.3    Definitions. 

(a)  The  following  terms  are  defined 
for  the  purposes  of  this  part: 

Act  means  Title  III  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972,  as  amended  (16  U.S.C.  1431 
et  seq.). 

Administrator  or  Under  Secretary 
means  the  Administrator  of  the  National 
Oceanic  and  Atmospheric 
Administration/Under  Secretary  of 
Commerce  for  Oceans  and  Atmosphere. 

Assistant  Administrator  means  the 
Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management, 
National  Oceanic  and  Atmospheric 
Administration. 

Director  means  the  Director  of  the 
Office  of  Ocean  and  Coastal  Resource 


Management,  National  Oceanic  and 
Atmospheric  Administration. 

Effective  date  of  Sanctuary 
designation  means  the  date  the 
regulations  implementing  the 
designation  of  the  Sanctuary  (the 
regulations  in  this  part)  become 
effective. 

Federal  project  means  any  water 
resources  development  project 
conducted  by  the  U.S.  Army  Corps  of 
Engineers  or  operating  under  a  permit  or 
authorization  issued  by  the  Corps  of 
Engineers  and  authorized  by  Federal 
law. 

Historical  resource  means  any 
resource  possessing  historical,  cultural, 
archaeological  or  paleontological 
significance,  including  sites,  structures, 
districts  and  objects  significantly 
associated  with  or  representative  of 
earlier  people,  cultures  and  human 
activities  and  events.  Historical 
resources  include  historical  properties 
as  defined  in  the  National  Historic 
Preservation  Act,  as  amended,  and 
implementing  regulations,  as  amended. 

Indian  reservation  means  a  tract  of 
land  set  aside  by  the  Federal 
Government  for  u.se  by  a  Federally 
recognized  American  Indian  tribe  and 
includes,  but  is  not  limited  to.  the 
Makah.  Quileute.  Hoh  and  Quinault 
Reservations. 

Indian  tribe  means  any  American 
Indian  tribe,  band,  group,  or  community 
recognized  by  the  Secretary  of  the 
Interior. 

Injure  means  to  change  adversely, 
either  in  the  short  or  long  term,  a 
chemical,  biological  or  physical 
attribute  of,  or  the  viability  of,  and 
includes,  but  is  not  limited  to,  to  cause 
the  loss  of  or  to  destroy. 

Mineral  means  clay,  stone,  .sand, 
gravel,  gjetalliferous  ore,  non- 
metalliferous  ore.  or  any  other  solid 
material  or  other  solid  matter  of 
commercial  value. 

Person  means  any  private  individual, 
partnership,  corporation  or  other  entity; 
or  any  officer,  employee,  agent, 
department,  agency  or  instrumentality 
of  the  Federal  Government,  of  any  State 
or  local  unit  of  government,  or  of  any 
foreign  government. 

Sanctuary  means  the  Olympic  Coast 
National  Marine  Sanctuar)'. 

Sanctuary  quality  means  any 
particular  and  essential  characteristic  of 
the  Sanctuary,  including,  but  not 
limited  to,  water,  sediment  and  air 
quality. 

Sanctuary  resource  means  any  living 
or  non-living  resource  of  the  Sanctuary 
that  contributes  to  its  conservation, 
recreational,  ecological,  historical, 
research,  educational  or  aesthetic  value, 
including,  but  not  limited  to,  the 
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substratum  of  the  waters  off  the 
Olympic  Peninsula,  bottom  formations, 
marine  plants  and  algae,  invertebrates, 
plankton,  fish,  birds,  turtles,  marine 
mammals  and  historical  resources. 
Take  or  taking  means:  (1)  For  any 
marine  mammal,  sea  turtle  or  seabird 
listed  as  either  endangered  or 
threatened  pursuant  to  the  Endangered 
Species  Act,  the  term  means  to  harass, 
harm,  pursue,  hunt,  shoot,  wound,  kill, 
trap,  capture,  collect  or  injure,  or  to 
attempt  to  engage  in  any  such  conduct; 

(2)  For  any  other  marine  mammal,  sea 
turtle  or  seabird,  to  harass,  hunt, 
capture,  kill,  collect  or  injure,  or  to 
attempt  to  engage  in  any  such  condud. 

(3)  For  the  purpose  of  both  paragraphs 
(1)  and  (2)  of  this  definition,  the  term 
includes,  but  is  not  limited  to,  collecting 
any  dead  or  injured  marine  mammal, 
sea  turtle  or  seabird,  or  any  part  thereof; 
restraining  or  detaining  any  marine 
mammal,  sea  turtle  or  seabird,  or  any 
part  thereof,  no  matter  how  temporarily; 
tagging  any  sea  turtle,  marine  mammal 
or  seabird;  operating  a  vessel  or  aircraft 
or  doing  any  other  act  that  results  in  the 
disturbing  or  molesting  of  any  marine 
mammal,  sea  turtle  or  seabird. 

Traditional  fishing  means  fishing 
using  a  commercial  or  recreational 
fishing  method  that  has  been  used  in  the 
Sanctuary  before  the  effective  date  of 
Sanctuary  designation,  including  the 
retrieval  of  fishing  gear. 

Treaty  means  a  formal  agreement 
between  the  United  States  Government 
and  an  Indian  tribe. 

Vessel  means  a  watercraft  of  any 
description  capable  of  being  used  as  a 
means  of  transportation  in/on  the  waters 
of  the  Sanctuary. 

(b)  Other  terms  appearing  in  the 
regulations  in  this  part  are  defined  at  15 
CFR  922.2  and/or  in  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972,  as  amended,  33  U.S.C.  1401 
etseq.  and  16  U.S.C.  1431  et  seq. 

§  925.4    Allowed  activities. 

All  activities  except  those  prohibited 
by  §925.5  may  be  undertaken  subject  to 
any  emergency  regulations  promulgated 
pursuant  to  §925.6,  subject  to  all 
prohibitions,  restrictions,  and 
conditions  validly  imposed  by  any  other 
authority  of  competent  jurisdiction,  and 
subject  to  the  liability  established  by 
section  312  of  the  Act  (see  §925.8). 

§  925.5    Prohibited  activities. 

(a)  Except  as  specified  in  paragraphs 
(c)  through  (h)  of  this  §925.5.  the 
following  activities  are  prohibited  and 
thus  unlawful  for  any  person  to  conduct 
or  cause  to  be  conducted: 


(1)  Exploring  for,  developing  or 
producing  oil,  gas  or  minerals  within 
the  Sanctuary. 

(2)  Discharging  or  depositing,  from 
within  the  boundary  of  the  Sanctuary, 
any  material  or  other  matter  except: 

(i)  Fish,  fish  parts,  chumming 
materials  or  bait  used  in  or  resulting 
from  traditional  fishing  operations  in 
the  Sanctuary; 

(ii)  Biodegradable  effluent  incidental 
to  vessel  use  and  generated  by  marine 
sanitation  devices  approved  in 
accordance  with  Section  312  of  the 
Federal  Water  Pollution  Control  Act,  as 
amended,  (FWPCA)  33  U.S.C.  1322  et 
sea.; 

(hi)  Water  generated  by  routine  vessel 
operations  (e.g.,  cooling  water,  deck 
wash  down  and  graywater  as  defined  by 
Section  312  of  the  FWPCA)  excluding 
oily  wastes  from  bilge  pumping; 

(iv)  Engine  exhaust;  or 

(v)  dredge  spoil  in  connection  with 
beach  nourishment  projects  related  to 
harbor  maintenance  activities. 

(3)  Discharging  or  depositing,  from 
beyond  the  boundarj-  of  the  Sanctuary, 
any  material  or  other  matter,  except 
those  listed  in  paragraphs  (a)(2)  (i) 
through  (v)  of  this  §925.5,  that 
subsequently  enters  the  Sanctuary  and 
injures  a  Sanctuary  resource  or  quality. 

(4)  Moving,  removing  or  injuring,  or 
attempting  to  move,  remove  or  injure,  a 
Sanctuary  historical  resource.  This 
prohibition  does  not  apply  to  moving, 
removing  or  injury  resulting 
incidentally  fi-om  traditional  fishing 
operations. 

(5)  Drilling  into,  dredging  or 
otherwise  altering  the  seabed  of  the 
Sanctuary;  or  constructing,  placing  or 
abandoning  any  structure,  material  or 
other  matter  on  the  seabed  of  the 
Sanctuary,  except  as  an  incidental  result 
of: 

(i)  Anchoring  vessels; 

(ii)  Traditional  fishing  operations; 

(iii)  Installation  of  navigation  aids; 

(iv)  Harbor  maintenance  in  the  areas 
necessarily  associated  with  Federal 
projects  in  existence  on  the  effective 
date  of  Sanctuary  designation,  including 
dredging  of  entrance  channels  and 
repair,  replacement  or  rehabilitation  of 
breakwaters  and  jetties; 

(v)  Construction,  repair,  replacement 
or  rehabilitation  of  boat  launches,  docks 
or  piers,  and  associated  breakwaters  and 
jetties;  or 

(vi)  Beach  nourishment  projects 
related  to  harbor  maintenance  activities. 

(6)  Taking  any  marine  mammal,  sea 
turtle  or  seabird  in  or  above  the 
Sanctuary,  except  as  authorized  by  the 
Marine  Mammal  Protection  Act,  as 
amended,  (MMPA),  16  U.S.C  1361  et 
seq.,  the  Endangered  Species  Act,  as 


amended,  (ESA),  16  U.S.C.  1531  er  seq., 
and  the  Migratory  Bird  Treaty  Act.  as 
amended.  (MBTA),  703  et  seq.,  or 
pursuant  to  any  treaty  with  an  Indian 
tribe  to  which  the  United  States  is  a 
party,  provided  that  the  treaty  right  is 
exercised  in  accordance  with  the 
MMPA.  ESA  and  MBTA.  to  the  extent 
that  they  apply. 

(7)  Flying  motorized  aircraft  at  less 
than  2,000  feet  both  above  the  Sanctuary 
within  one  nautical  mile  of  the  Flattery 
Rocks,  Quillayute  Needies,  or  Copalis 
National  Wildlife  Refuge,  or  within  one 
nautical  mile  seaward  from  the  coastal 
boundary  of  the  Sanctuary,  except  for 
activities  related  to  tribal  timber 
operations  conducted  on  reservation 
lands,  or  to  transport  persons  or 
supplies  to  or  from  reservation  lands  as 
authorized  by  a  governing  body  of  an 
Indian  tribe. 

(8)  Possessing  within  the  Sancfunry 
(regardless  of  where  taken,  moved  or' 
removed  from)  any  historical  resource, 
or  any  marine  mammal,  sea  turtle,  or 
seabird  taken  in  violation  of  the  MMPA. 
ESA  or  MBTA,  to  the  extent  that  they 
apply. 

(9)  Interfering  with,  obstructing, 
delaying  or  preventing  an  investigiUion, 
search,  seizure  or  disposition  of  seized 
property  in  connection  with 
enforcement  of  the  Ac-t  or  any  regulation 
or  permit  issued  under  the  Act. 

(b)  The  regulations  in  this  part  apply 
to  foreign  persons  and  foreign  vessels  in 
accordance  with  generally  recognized 
principles  of  international  law,  and  in 
accordance  with  treaties,  conventions 
and  other  international  agreements  to 
which  the  United  States  is  a  party. 

(c)  The  prohibitions  in  paragraph*;  (o) 
(2)  through  (5),  (7)  and  (8)  of  this  §  925.5 
do  not  apply  to  activities  necessar>'  to 
respond  to  emergencies  threatening  life, 
property  or  the  environment. 

(d)  The  prohibitions  in  paragraphs  (a) 
(2)  through  (5),  (7)  and  (8)  of  this  §925.5 
do  not  apply  to  activities  necessary  for 
valid  law  enforcement  purposes. 

(e)(1)  All  Department  of  Defense 
military  activities  shall  be  carried  out  in 
a  manner  that  avoids  to  the  maximum 
extent  practicable  any  adverse  impacts 
on  Sanctuary  resources  and  qualifies. 
Except  as  provided  in  paragraph  (k)(2) 
of  this  §  925.5.  the  prohibitions  in 
paragraphs  (a)  (2)  through  (8)  of  this 
§  925.5  do  not  apply  to  the  following 
military  activities  performed  by  the 
Department  of  Defense  in  W-237A, 
W237-B,  and  Military  Operating  Areas 
Olympic  A  and  B  in  the  Sanctuan,; 

(i)  Hull  integrity  tests  and  other  dttp 
water  tests; 

(ii)  Live  firing  of  guns,  missiles, 
torpedoes,  and  chaff; 
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(iii)  Activities  associated  with  the 
Quinauh  Range  including  the  in- water 
testing  of  non-explosive  torpedoes;  and 

(iv)  Anti-submarine  warfare 
operations. 

New  activities  may  be  exempted  from 
the  prohibitions  in  paragraphs  (a)(2) 
through  (8)  of  this  §945.5  by  the 
Director  or  designee  after  consultation 
between  the  Director  or  designee  and 
the  Department  of  Defense.  If  it  is 
determined  that  an  activity  may  be 
carried  out,  such  activity  shall  be 
carried  out  in  a  manner  that  avoids  to 
the  maximum  extent  practicable  any 
adverse  impact  on  Sanctuary  resources 
and  qualities.  Civil  engineering  and 
other  civil  works  projects  conducted  by 
the  U.S.  Army  Corps  of  Engineers  are 
excluded  from  the  scope  of  this 
paragraph  (e)(1). 

(2)  The  Department  of  Defense  is 
prohibited  from  conducting  bombing 
activities  within  the  Sanctuary. 

(3)  In  the  event  of  threatened  or  actual 
destruction  of,  loss  of,  or  injury  to  a 
Sanctuary  resource  or  quality  resulting 
from  an  untoward  incident,  including 
but  not  limited  to  spills  and  groundings 
caused  by  the  Department  of  Defense, 
the  Department  of  Defense  shall 
promptly  coordinate  with  the  Director 
or  designee  for  the  purpose  of  taking 
appropnate  actions  to  respond  to  and 
mitigate  the  harm  and.  if  possible, 
restore  or  replace  the  Sanctuary 
resource  or  quality. 

(f)  The  prohibitions  in  paragraphs  (a) 
(2)  through  (8)  of  this  section  do  not 
apply  to  any  activity  executed  in 
accordance  with  the  scope,  purpose, 
terms  and  conditions  of  a  National 
Marine  Sanctuary  permit  issued 
pursuant  to  §  925.9  or  a  Special  Use 
permit  issued  pursuant  to  Section  310  of 
the  Act. 

(^)(1)  The  prohibitions  in  paragraphs 
(a)  (2)  through  (8)  of  this  §  925.5  do  not 
apply  to  any  activity  authorized  by  a 
valid  lease,  permit,  license,  approval  or 
other  authorization  in  existence  on  the 
effective  date  of  Sanctuary  designation 
and  issued  by  any  Federal,  Statu  or  local 
authority  of  competent  jurisdiction,  or 
by  any  valid  right  of  subsistence  use  or 
access  in  existence  on  the  effective  date 
of  Sanctuary  designation,  provided  that 
the  holder  of  such  authorization  or  right 
complies  with  §  925.10  and  with  any 
terms  and  conditions  on  the  exercise  of 
such  lease,  permit,  license,  other 
authorization  or  right  imposed  by  the 
Direcior  or  designee  as  a  condition  of 
certification  as  he  or  she  deems 
ntjcessarj'  to  acliieve  the  purposes  for 
which  the  Sanctuary  was  designated. 

(2)  Members  of  a  federally  recognized 
Indian  tribe  may  exercise  aboriginal  and 


treaty-secured  rights,  subject  to  the 
requirements  of  other  applicable  law, 
without  regard  to  the  requirements  of 
this  Part.  The  Director  may  consuU  with 
the  governing  body  of  a  Tribe  regarding 
ways  the  Tribe  may  exercise  such  rights 
consistent  with  the  purposes  of  the 
Sanctuary. 

(h)  The  prohibitions  in  paragraphs  (a) 
(2)  through  (8)  of  §  925.5  do  not  apply 
to  any  activity  authorized  by  any  lease, 
permit,  license,  or  other  authorization 
issued  after  the  effective  date  of 
Sanctuary  designation  and  issued  by 
any  Federal,  State  or  local  authority  of 
competent  jurisdiction,  provided  that 
the  applicant  complies  with  §  925.11, 
the  Director  or  designee  notifies  the 
applicant  and  authorizing  agency  that 
he  or  she  does  not  object  to  issuance  of 
the  authorization,  and  the  applicant 
complies  with  any  terms  and  conditions 
the  Director  or  designee  deems 
necessary  to  protect  Sanctuary  resources 
and  qualities.  Amendments,  renewals 
and  extensions  of  authorizations  in 
existence  on  the  effective  date  of 
designation  constitute  authorizations 
issued  after  the  effective  date. 

(i)  Notwithstanding  paragraphs  (D  and 
(h)  of  this  §925.5,  in  no  event  may  the 
Director  or  designee  issue  a  National 
Marine  Sanctuary  permit  under  §  925.9 
or  a  Special  Use  permit  under  section 
310  of  the  Act  authorizing,  or  otherwise 
approve:  The  exploration  for, 
development  or  production  of  oil,  gas  or 
minerals  within  the  Sanctuary;  the 
discharge  of  primary-treated  sewage 
within  the  Sanctuary  (except  by 
certification,  pursuant  to  §  925.10,  of 
valid  authorizations  in  existence  on  the 
effective  date  of  Sanctuarj-  designation 
and  issued  by  other  authorities  of 
comf)etent  jurisdiction);  the  disposal  of 
dredged  material  w  ithin  the  Sanctuary- 
other  than  in  connection  with  beach 
nourishment  projefjts  related  to  harbor 
maintenance  activities;  or  bombing 
activities  within  the  Sanctuary.  Any 
purported  authorizations  issued  by 
other  authorities  after  the  effective  date 
of  Sanctuary  designation  for  any  of 
these  activities  within  the  Sanctuary 
shall  be  invalid. 

§925.6    Emergency  resuiations. 

Where  necessary  to  prevent  or 
minimize  the  destruction  of,  loss  of,  or 
injury  to  a  Sanctuary'  resource  or 
quality,  or  minimize  the  imminent  risk 
of  such  destruction,  loss  or  injury,  any 
and  all  activities  are  subject  to 
immediate  temporary  regulation, 
including  prohibition. 


§  925.7    Penalties  for  violations  of 
regulations. 

(a)  Each  violation  of  the  Act,  any 
regulation  in  this  Part,  or  any  permit 
issued  pursuant  thereto,  is  subject  to  a 
civil  penalty  of  not  more  than  $100,000. 
Each  day  of  a  continuing  violation 
constitutes  a  separate  violation. 

(b)  Regulations  setting  forth  the 
procedures  governing  administrative 
proceedings  for  assessment  of  civil 
penalties,  permit  sanctions  and  denials 
for  enforcement  reasons,  issuance  and 
use  of  written  warnings,  and  release  or 
forfeiture  of  seized  property  appear  in 
15  CFR  part  904. 

§  925.8    Response  costs  and  damages. 

Under  section  312  of  the  Act,  any 
person  who  destroys,  causes  the  loss  of, 
or  injures  any  Sanctuary  resource  is 
liable  to  the  United  States  for  response 
costs  and  damages  resulting  from  such 
destruction,  loss  or  injury,  and  any 
vessel  used  to  destroy,  cause  the  loss  of, 
or  injure  any  Sanctuary  resoiu-ce  is 
liable  in  rem  to  the  United  States  for 
response  costs  and  damages  resulting 
from  such  destruction,  loss  or  injury. 

§  925.9    National  Marine  Sanctuary 
permits — application  procedures  and 
Issuance  criteria. 

(a)  A  person  may  conduct  an  activity 
prohibited  by  paragraphs  (a)  (2)  through 
(8)  of  §  925.5  if  conducted  in  accordance 
with  the  scope,  purpose,  terms  and 
conditions  of  a  permit  issued  under  this 
§925.9. 

(b)  Applications  for  such  permits 
should  be  addressed  to  the  Director  of 
the  Office  of  Ocean  and  Coastal 
Resource  Management;  Attn: 
Sanctuaries  and  Reserves  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
National-Oceanic  and  Atmospheric 
Administration,  1305  East-We.st 
Highway,  Building  4,  Silver  Spring.  MD 
20010.  An  application  must  include  a 
detailed  description  of  the  proposed 
activity  including  a  timetable  for 
completion  of  the  activity  and  the 
equipment,  personnel  and  methodology 
to  be  employed.  The  qualifications  and 
experience  of  all  personnel  must  be  set 
forth  in  the  application.  The  application 
must  set  forth  the  potential  effects  of  the 
activity  on  Sanctuary  resources  and 
qualities.  Copies  of  all  other  required 
licenses,  permits,  approvals  or  other 
authorizations  must  be  attached. 

(c)  Upon  receipt  of  an  application,  the 
Director  or  designee  may  request  such 
additional  information  from  the 
applicant  as  he  or  she  deems  necessary 
to  act  on  the  application  and  may  seek 
the  views  of  any  persons. 
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(U)  The  Director  or  designee,  at  his  or 
her  discretion,  may  issue  a  permit, 
subject  to  such  terms  and  conditions  as 
he  or  she  deems  appropriate,  to  conduct 
an  activity  prohibited  by  paragraphs  (a) 
(2)  through  (8)  of  §  925.5.  if  the  Director 
or  designee  finds  that  the  activity  will 
not  substantially  injure  Sanctuary 
resqurces  and  qualities  and  will:  further 
research  related  to  Sanctuary  resources 
and  qualities;  further  the  educational, 
natural  or  historical  resource  value  of 
the  Sanciuary;  further  salvage  or 
recovery  operations  in  or  near  the 
Saijictuary  in  connection  with  a  recent 
airjor  marine  casualty;  assist  in 
managing  the  Sanctuary;  further  salvage 
or  recowHry  operations  in  connection 
wi?h  an  abandoned  shipwreck  in  the 
Sanctuary  title  to  which  is  held  by  the 
State  of  Washington;  or  promote  the 
welfare  of  any  Indian  tribe  adjacent  to 
the  Sanctuary.  In  deciding  whether  to 
issue  a  permit,  the  Director  or  designee 
may  consider  such  factors  as:  the 
professional  qualifications  and  financial 
ability  of  the  applicant  as  related  to  the 
proposed  activity;  the  duration  of  the 
activity  and  the  duration  of  its  effects; 
the' appropriateness  of  the  methods  and 
procedures  proposed  by  the  applicant 
for  the  conduct  of  the  activity;  the 
extent  to  which  the  conduct  of  the 
activity  may  diminish  or  enhance 
Sanctuary  resources  and  qualities;  the 
cumulative  effects  of  the  activity;  the 
end  value  of  the  activity;  and  the 
impacts  of  the  activity  on  adjacent 
Indian  tribes.  Where  the  issuance  or 
denial  of  a  permit  is  requested  by  the 
governing  body  of  an  Indian  tribe,  the 
Director  shall  consider  and  protect  the 
interests  of  the  tribe  to  the  fullest  extent 
practicable  in  keeping  with  the 
purposes  of  the  Sanctuary  and  his  or  her 
fiduciary  duties  to  the  tribe.  The 
Director  or  designee  may  also  deny  a 
permit  application  pursuant  to  this 
§  925.9,  in  whole  or  Ln  part,  if  it  is 
determined  that  the  permittee  or 
applicant  has  acted  in  violation  of  the 
terms  or  conditions  of  a  permit  or  of 
these  regulations.  (Procedures  governing 
permit  denials  for  enforcement  reasons 
are  set  forth  in  subpart  D  of  15  CFR  part 
904).  In  addition,  the  Director  or 
designee  may  consider  such  other 
factors  as  he  or  she  deems  appropriate. 

(e)  A  permit  issued  pursuant  to  this 
§  925.9  is  nontransferable. 

(f)  The  Director  or  designee  may 
amend,  suspend  or  revoke  a  permit 
issued  pursuant  to  this  section  for  good 
cause.  Any  such  action  shall  be 
communicated  in  writing  to  the 
permittee  or  applicant  by  certified  mail 
and  shall  set  forth  the  reasonfs)  for  the 
actipn  taken.  Procedures  governing 
permit  sanctions  for  enforcement 


reasons  are  set  forth  in  subpart  D  of  15 
CFR  part  904. 

(g)  It  shall  be  a  condition  of  any 
permit  issued  Ihat  the  permit  or  a  copy 
thereof  be  displayed  on  board  all  vessels 
or  aircraft  used  in  the  conduct  of  the 
activity. 

(h)  The  Director  or  designee  may, 
inter  alia,  make  it  a  condition  of  any 
permit  issued  that  any  data  or 
information  obtained  under  the  permit 
be  made  available  to  the  public. 

(i)  The  Director  or  designee  may,  inter 
alia,  make  it  a  condition  of  any  permit 
issued  that  a  NOAA  official  be  allowed 
to  observe  any  activity  conducted  under 
the  permit  and'or  that  the  permit  holder 
submit  one  or  more  reports  on  the 
status,  progress  or  results  of  any  activity 
authorized  by  the  permit. 

(j)  The  Director  or  designee  shall 
obtain  the  express  written  consent  of  the 
governing  body  of  an  Indian  tribe  prior 
to  issuing  a  permit,  if  the  proposed 
activity  involves  or  affects  resources  of 
cultural  or  historical  significance  to  the 
tribe. 

(k)  Removal,  or  attempted  removal  of 
any  Indian  cultural  resource  or  artifact 
may  only  occur  with  the  express  written 
consent  of  the  governing  body  of  the 
tribe  or  tribes  to  which  such  resource  or 
artifact  pertains,  and  certification  by  the 
Director  that  such  activities  occur  in  a 
manner  that  minimizes  damage  to  the 
biological  and  archeological  resources. 
Prior  to  permitting  entry  onto  a 
significant  cultural  site  designated  by  a 
tribal  governing  body,  the  Director  shall 
acquire  the  express  written  consent  of 
the  governing  body  of  the  tribe  or  tribes 
to  which  such  cultural  site  pertains. 

(1)  The  applicant  for  or  holder  of  a 
National  Marine  Sanctuary  permit  may 
appeal  the  denial,  conditioning, 
amendment,  suspension  or  revocation  of 
the  permit  in  accordance  with  the 
procedures  set  forth  in  §  925.12. 

§  925.10    Certification  of  pre-existing 
leases,  licenses,  permits,  approvals,  other 
authorizations— or  rights  to  conduct  a 
prohibited  activity. 

(a)  The  prohibitions  set  forth  in 
paragraphs  (a)  (2)  through  (8)  of  §  925.5 
do  not  apply  to  any  activity  authorized 
by  a  valid  lease,  permit,  license, 
approval  or  other  authorization  in 
existence  on  the  effective  date  of 
Sanctuary  designation  and  issued  by 
any  Federal,  State  or  local  authority  of 
competent  jurisdiction,  or  by  any  valid 
right  of  subsistence  use  or  access  in 
existence  on  the  effective  date  of 
Sanctuary  designation,  provided  that: 

(1)  The  holder  of  such  authorization 
or  right  notifies  the  Director  or  designee, 
in  writing,  within  90  days  of  the 
effective  date  of  Sanctuary  designation. 


of  the  existence  of  such  authorization  or 
right  and  requests  certification  of  such 
authorization  or  right; 

(2)  The  holder  complies  with  the 
other  provisions  of  this  §  925,10;  and 

(3)  The  holder  complies  with  any 
terms  and  conditions  on  the  exercise  of 
such  authorization  or  right  imposed  as 
a  condition  of  certification  by  the 
Director  or  designee  to  achieve  the 
purposes  for  which  the  Sanctuary  was 
designated. 

(b)  The  holder  of  a  valid  lease,  permit, 
license,  or  other  authorization  in 
existence  on  the  effective  date  of 
sanctuary  designation  and  issued  by  any 
Federal,  State  or  local  authority  of 
competent  jurisdiction,  or  of  any  valid 
right  of  subsistence  use  or  access  in 
existence  on  the  effective  date  of 
Sanctuary  designation,  authorizing  an 
activity  prohibited  by  paragraphs  (a)  (2) 
through  (8)  of  §  925.5  may  conduct  the 
activity  without  being  in  violation  of 

§  925.5,  pending  final  agency  action  on 
his  or  her  certification  request,  provided 
the  holder  is  in  compliance  with  this 
§925.10. 

(c)  Any  holder  of  a  valid  lease,  permit, 
license,  or  other  authorization  in 
existence  on  the  effective  date  of 
Sanctuary  designation  and  issued  by 
any  Federal.  State  or  local  authority  of 
competent  jurisdiction,  or  any  holder  of 
a  valid  right  of  subsistence  use  or  access 
in  existence  on  the  effective  date  of 
Sanctuary  designation,  may  request  the 
Director  or  designee  to  issue  a  finding 
as  to  whether  the  activity  for  which  the 
authorization  has  been  issued,  or  the 
right  given,  is  prohibited  by  (a)  (1) 
through  (8)  of  §925.5. 

(d)  Requests  for  findings  or 
certifications  should  be  addressed  to  the 
Director.  Office  of  Ocean  and  Coastal 
Resource  Management;  Attn: 
Sanctuaries  and  Reserves  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration,  1305  East-West 
Highway,  Building  4,  Silver  Spring,  MD 
20910.  A  copy  of  the  lease,  permit, 
license,  or  other  authorization  must 
accoinpany  the  request. 

(e)  The  Director  or  designee  may 
request  additional  information  from  the 
certification  requester  as  he  or  she 
deems  necessary  to  condition 
appropriately  the  exercise  of  the 
certified  authorization  or  right  to 
achieve  the  purposes  for  which  the 
Sanctuary  was  designated.  The 
information  requested  must  be  received 
by  the  Director  or  designee  within  45 
days  of  the  postmark  date  of  the  request. 
The  Director  or  designee  may  seek  the 
views  of  any  persons  on  the  certification 
request. 
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(0  The  Director  or  designee  may 
amend  any  certification  made  under  this 
§925.10  whenever  additional 
information  becomes  available  justifying 
such  an  amendment. 

(g)  The  Director  or  designee  shall 
communicate  any  decision  on  a 
certification  request  or  any  action  taken 
with  respect  to  any  certification  made 
under  this  §  925.10,  in  writing,  to  both 
the  holder  of  the  certified  lease,  permit, 
license,  approval,  other  authorization  or 
right,  and  the  issuing  agency,  and  shall 
set  forth  the  reason(s)  for  the  decision  or 
action  taken. 

(h)  Any  time  limit  prescribed  in  or 
established  under  this  §  925.10  may  be 
extended  by  the  Director  or  designee  for 
good  cause. 

(i)  The  holder  may  appeal  any  action 
conditioning,  amending,  suspending  or 
revoking  any  certification  in  accordance 
with  the  procedures  set  forth  in 
§925.12. 

(j)  Any  amendment,  renewal  or 
extension  not  in  existence  on  the 
effective  date  of  Sanctuary  designation 
of  permit,  license,  approval,  other 
authorization  or  right  is  subject  to  the 
provisions  of  §  925.11. 

§  925.1 1    Notification  and  review  of 
applications  for  leases,  licenses,  permits,  or 
other  authorizations  to  conduct  a  prohibited 
activity.    ' 

(a)  The  prohibitions  set  forth  in 
paragraphs  (a)  (2)  through  (8)  of  §925.5 
do  not  apply  to  any  activity  authorized 
by  any  valid  lease,  permit,  license,  or 
other  authorization  issued  after  the 
effective  date  of  Sanctuary  designation 
by  any  Federal,  State  or  local  authority 
of  competent  jurisdiction,  provided  that: 

(1)  The  applicant  notifies  the  Director 
^or  designee,  in  writing,  of  the 

application  for  such  authorization  (and 
of  any  application  for  an  amendment, 
renewal  or  extension  of  such 
authorization)  within  fifteen  (15)  days  of 
the  date  of  application  or  of  the  effective 
date  of  Sanctuary  designation, 
whichever  is  later; 

(2)  The  applicant  complies  with  the 
other  provisions  of  this  §  925.11; 

(3)  The  Director  or  designee  notifies 
the  applicant  and  authorizing  agency 
that  he  or  she  does  not  object  to 
issuance  of  the  authorization  (or 
amendment,  renewal  or  e.xtension);  and 

(4)  The  applicant  complies  with  any 
terms  and  conditions  the  Director  or 
designee  deems  necessary-  to  protect 
Sanctuary  resources  and  qualities. 

(b)  Any  potential  applicant  for  a  lease, 
permit,  license  or  other  authorization 
from  any  Federal,  State  or  local 
authority  (or  for  an  amendment,  renewal 
or  extension  of  such  authorization)  may 
request  the  Director  or  designee  to  issue 


a  finding  as  to  whether  the  activity  for 
which  an  application  is  intended  to  be 
made  is  prohibited  by  paragraphs  (a)  (2) 
through  (8)  of  §925.5. 

(c)  Notifications  of  filings  of 
applications  and  requests  for  findings 
should  be  addressed  to  the  Director. 
Office  of  Ocean  and  Coastal  Resource 
Management;  ATTN:  Sanctuaries  and 
Reserves  Division,  Office  of  Ocean  and 
Coastal  Resource  Management,  National 
Ocean  Service,  National  Oceanic  and 
Atmospheric  Administration,  1305  East 
West  Highway,  Building  4.  Silver 
Spring.  MD  20910.  A  copy  of  the 
application  must  accompany  the 
notification. 

(d)  The  Director  or  designee  may 
request  additional  information  from  the 
applicant  as  he  or  she  deems  neces.sary 
to  determine  whether  to  object  to 
issuance  of  such  lease,  license,  permit, 
or  other  authorization  (or  to  issuance  of 
an  amendment,  extension  or  renewal  of 
such  authorization),  or  what  terms  and 
conditions  are  necessary  to  protect 
Sanctuary  resources  and  qualities.  The 
information  requested  must  be  received 
by  the  Director  cr  designee  within  45 
days  of  the  postmark  date  of  the  request. 
The  Director  or  designee  may  seek  the 
views  of  any  persons  on  the  application. 

(e)  The  Director  or  designee  shall 
notif>'.  in  writing,  the  agency  to  which 
application  has  been  made  of  his  or  her 
review  of  the  application  and  possible 
objection  to  issuance.  After  review  of 
the  application  and  information 
received  with  respect  thereto,  the 
Director  or  designee  shall  notif>-  both 
the  agency  and  applicant,  in  writing, 
whether  he  or  she  has  an  objection  to 
issuance  and  what  terms  and  conditions 
he  or  she  deems  necessary  to  protect 
Sanctuary  resources  and  qualities.  The 
Director  or  designee  shall  state  the 
reason(s)  for  any  obiection  or  the 
reason(s)  that  any  terms  and  conditions 
are  deemed  necessary  to  protect 
Sanctuary  resources  and  qualities. 
Where  the  applicant  is  the  governing 
body  of  an  Indian  tribe,  the  Director 
shall  consider  and  protect  the  interests 
of  the  tribe  to  the  fullest  extent 
practicable  in  keeping  with  the 
purposes  of  the  Sanctuary  and  the 
United  States'  trust  responsibility  to  the 
affected  tribes. 

(0  The  Director  or  designee  may 
amend  the  terms  and  conditions 
deemed  necessary  to  protect  Sanctuary 
resources  and  qualities  whenever 
additional  information  becomes 
available  justifying  such  an  amendment. 

(g)  Any  time  limit  prescribed  in  or 
established  under  this  section  may  be 
extended  by  the  Director  or  designee  for 
good  cause. 


(h)  The  applicant  may  appeal  any 
objection  by,  or  terms  or  conditions 
imposed  by,  the  Director  or  designee  to 
the  Assistant  Administrator  or  designee 
in  accordance  with  the  procedures  set 
forth  in  §925.12. 

§  925.1 2    Appeals  of  administrative  action. 

(a)  E.xcept  for  permit  actions  taken  for 
enforcement  reasons  (see  subpart  D  of 
15  CFR  part  904  for  applicable 
procedures),  an  applicant  for,  or  a 
holder  of,  a  §  925.9  National  Marine 
Sanctuary  permit,  an  applicant  for,  or  a 
holder  of,  a  section  310  of  the  Act 
Special  Use  permit,  a  §  925.10 
certification  requester  or  a  §925.11 
applicant  (hereinafter  appellant)  may 
appeal  to  the  Assistant  Administrator  or 
designee: 

(1)  The  grant,  denial,  conditioning, 
amendment,  suspension  or  revocation 
by  the  Director  or  designee  of  a  National 
Marine  Sanctuary  or  Special  Use  permit; 

(2)  The  conditioning,  amendment, 
suspension  or  revocation  of  a 
certification  under  §  925.10;  or 

(3)  The  objection  to  issuance  or  the 
imposition  of  terms  and  conditions 
under  §925.11. 

(b)  An  appeal  under  paragraph  (a)  of 
this  §925.12  must  be  in  writing,  state 
the  action(s)  by  the  Director  or  designee 
appealed  and  the  reason(s)  for  the 
appeal,  and  be  received  within  30  days 
of  receipt  of  notice  of  the  action  by  the 
Director  or  designee.  Appeals  should  be 
addressed  to  the  Assistant 
Admini.strator,  Office  of  Ocean  and 
Coastal  Resource  Management,  ATTN: 
Sanctuaries  and  Reserves  Division. 
Office  of  Ocean  and  Coastal  Resource 
Management.  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration,  1305  East-West 
Highway,  Building  4,  Silver  Spring,  MD 
20910. 

(c)  While  the  appeal  is  pending, 
appellants  requesting  certification 
pursuant  to  §  925.10  who  are  in 
compliance  with  such  section  may 
continue  to  conduct  their  activities 
without  being  in  violation  of  the 
prohibitions  in  paragraphs  (a)  (2) 
through  (8)  of  §  925.5  with  regard  to 
which  they  are  requesting  certification. 
All  other  appellants  may  not  conduct 
their  activities  without  bei.ng  subject  to 
the  prohibitions  in  paragraphs  (a)  (1) 
through  (9)  of  §925.5. 

(d)  The  Assistant  Administrator  or 
designee  may  request  the  appellant  to 
submit  such  information  as  the 
Assistant  Administrator  or  designee 
deems  necessary  in  order  for  him  or  her 
to  decide  the  appeal.  The  information 
requested  must  be  received  by  the 
Assistant  Administrator  or  designee 
within  45  days  of  the  postmark  date  of 
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the  request.  The  Assistant  Administrator 
may  seek  the  views  of  any  other 
persons.  The  Assistant  Administrator  or 
designee  may  hold  an  informal  hearing 
on  the  appeal.  If  the  Assistant 
Administrator  or  designee  determines 
that  an  informal  hearing  should  be  held, 
the  Assistant  Administrator  or  designee 
may  designate  an  officer  before  whom 
the  hearing  shall  be  held.  The  hearing 
officer  shall  give  notice  in  the  Federal 
Register  of  the  time,  place  and  subject 
matter  of  the  hearing.  The  appellant  and 
the  Director  or  designee  may  appear 
personally  or  by  counsel  at  the  hearing 
and  submit  such  material  and  present 
such  arguments  as  deemed  appropriate 
by  the  hearing  officer.  Within  60  days 
after  the  record  for  the  hearing  closes, 
the  hearing  officer  shall  recommend  a 
decision  in  writing  to  the  Assistant 
Administrator  or  designee. 

(e)  The  Assistant  Administrator  or 
designee  shall  decide  the  appeal  using 
the  same  regulatory  criteria  as  for  the 
initial  decision  and  shall  base  the 
appeal  decision  on  the  record  before  the 
Director  or  designee  and  any 
information  submitted  regarding  the 
appeal,  and,  if  a  hearing  has  been  held. 


on  the  record  before  the  hearing  officer 
and  the  hearing  officer's  recommended 
decision.  The  Assistant  Administrator 
or  designee  shall  notify  the  appellant  of 
the  final  decision  and  the  reason(s) 
therefore  in  writing.  The  Assistant 
Administrator  or  designee's  decision 
shall  constitute  final  agency  action  for 
the  purposes  of  the  Administrative 
Procedure  Act. 

(0  Any  time  limit  prescribed  in  or 
established  under  this  §925.12  other 
than  the  30-day  limit  for  filing  an  appeal 
may  be  extended  by  the  Assistant 
Administrator,  designee  or  hearing 
officer  for  good  cause. 

§925.13    Consultation  with  the  state, 
affected  Indian  tribes  and  other  affected 
local  authorities. 

The  Director  shall  regularly  consult 
with  the  State  of  Washington,  the 
governing  bodies  of  tribes  with 
reservations  adjacent  to  the  Sanctuary, 
and  adjacent  county  governments 
regarding  areas  of  mutual  concern, 
including  Sanctuary  programs, 
permitting,  activities,  development,  and 
threats  to  Sanctuary  resources.  The 
Director  shall,  when  requested  by  such 


governments,  enter  into  a  memorandum 
of  understanding  regarding  such 
consultations. 

Appendix  A  to  Part  925— Olympic 
Coast  National  Marine  Sanc- 
tuary Boundary  Coordinates 

[Based  on  North  American  Datum  of  1983) 


Point 

2500  square  nauttcal  miles 

Latitude 

Longitude 

1   

47'=07'45" 
47°07'45" 
47"'35'05" 
47''40'05" 
47°50'01" 
47''5713" 
48''07-33" 
48''1446" 
48»20'12- 
48°27'49" 
48°29'59" 
48''30'19" 
48">29'38' 
48'*27'50" 
48°23'17" 

124''1l'02" 
124°58'12" 
125°0000" 
125°04'44" 
125»05'42" 
125<'29'13" 
125°38'20" 
125°40'59" 
125'22'59" 
125't)6'04" 
124°59'13" 
124''50'42" 
124°43'41" 
124''38'13" 
124''38'13" 

2  

3  

4  

5  

6  

7  

8  

9  

10 

11   

12  

13  

14  

15  
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Recombinant  DNA  Research: 
Proposed  Actions  Under  the 

Guidelines 

AGENCY:  National  Institutes  of  Health. 
PHS.  HHS. 

ACTION:  Notice  of  proposed  actions 
under  the  NIH  guidelines  for  research 
involving  recombinant  DNA  molecules 
(51  FR  16958). 

SUMMARY:  This  notice  sets  forth 
proposed  actions  to  be  taken  under  the 
National  Institutes  of  Health  (NIH) 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (51  FR 
10958).  Interested  parties  are  invited  to 
submit  comments  concerning  these 
proposals.  These  proposals  will  be 
considered  by  the  Recombinant  DNA 
Advisory  Committee  at  its  meeting  on 
lune  9-10,  1994.  After  consideration  of 
these  proposals  and  comments  by  the 
Recombinant  DNA  Advisory  Committee, 
the  Director  of  the  National  Institutes  of 
Health  will  issue  decisions  in 
accordance  with  the  NIH  Guidelines. 
DATES:  Comments  received  by  May  26, 
1994,  will  be  reproduced  and 
distributed  to  the  Recombinant  DNA 
Advisory  Committee  for  consideration 
at  its  June  9-10,  1994,  meeting. 
ADDRESSES:  Written  comments  and 
recommendations  should  be  submitted 
to  Dr.  Nelson  A.  Wive!,  Director.  Office 
of  Recombinant  DNA  Activities  (ORDA), 
building  31,  room  4B11.  National 
Institutes  of  Heahh,  Bethesda,  Maryland 
20892,  or  sent  by  FAX  to  301-496-9839. 

All  comments  received  in  timely 
response  to  this  notice  will  be 
considered  and  will  be  available  for 
public  inspection  in  the  above  office  on 
weekdays  between  the  hours  of  8:30 
a.m.  and  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Background  documentation  and 
additional  information  can  be  obtained 
from  the  Office  of  Recombinant  DNA 
Activities,  building  31,  room  4B11, 
National  Institutes  of  Health.  Bethesda, 
Maryland  20892.  (301)  496-9838. 
SUPPLEMENTARY  INFORMATION:  The  NIH 
will  consider  the  following  actions 
under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules: 

I.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
.  Transfer  Protocol/Drs.  Solml  and 
Royston 

In  a  letter  dr.ted  October  6,  1993,  Drs. 
Robert  Sobol  and  Ivor  Royston  of  the 
.San  Diego  Regional  Cancer  Center,  San 


Diego,  California,  submitted  the  human 
gene  transfer  protocol  entitled:  Injection 
of  Glioblastoma  Patients  with  Tumor 
Cells  Genetically  Modified  to  Secrete 
Interleukin-2  (IL-2):  A  Phase  I  Study  to 
the  Recombinant  DNA  Advisory 
Committee  for  formal  review  and 
approval.  At  the  December  2-3, 1993, 
meeting,  the  Recombinant  DNA 
Advisory  Committee  disapproved  the 
original  protocol.  The  majority  of  the 
Recombinant  DNA  Advisor)'  Committee 
members  concluded  that  the  preclinical 
data  derived  from  a  previous  single 
patient  protocol  was  inadequate  to 
justify  the  experiment.  The  motion  to 
disapprove  the  protocol  passed  by  a 
vote  of  10  in  farvor,  5  opposed,  and  1 
abstention. 

In  a  letter  dated  April  8, 1994,  Drs. 
Sobol  and  Royston  submitted  a  revised 
protocol  to  the  Recombinant  DNA 
Advisory  Committee  for  formal  review 
and  approval. 

II.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Dr.  Curiel 

In  a  letter  dated  Apnl  13,  1994.  Dr. 
David  Curiel  of  the  University  of 
Alabama,  Birmingham,  Alabama, 
submitted  the  hum.an  gene  transfer 
protocol  entitled:  Phase  I  Trial  of  a 
Polynucleotide  Vaccine  to  Human 
Carcinoembr>'onic  Antigen  in  Patients 
with  Metastatic  Colorectal  Cancer  to  the 
Recombinant  DNA  Advisor)'  Committee 
for  formal  review  and  approval. 

III.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Drs.  Evans  and 
Robbins 

In  a  letter  dated  April  13, 1994,  Drs. 
C.  H.  Evans  and  Paul  Robbins  of  the 
University  of  Pittsbun/.b,  Pitt.sburgh, 
Pennsylvania,  submitted  the  human 
gene  transfer  protocol  entitled:  Clinical 
Trial  to  Assess  the  Safety,  Feasibility, 
and  Efficacy  of  Transf-^rring  a 
Potentially  Anti-arthniic  Cytokine  Gene 
to  Human  Joints  with  Rheumatoid 
Arthritis  to  the  Recombinant  DNA 
Advisory  Committee  for  fonnal  review 
and  approval. 

IV.  Addition  to  Appendix  D  of  the, NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  ProtocolOrs.  Hesiop,  Brenner, 
and  Krance 

In  a  letter  dated  April  6, 1994,  Drs. 
Helen  Hesiop,  Malcolm  Brenner,  and 
Robert  Krance  of  the  St.  Jude  Children's 
Research  Hospital,  Memphis, 
Tennessee,  submitted  the  human  gene 
transfer  protocol  entitled:  Use  of  Double 
Marking  with  Retroviral  Vectors  to 
Determine  Rate  of  Reconstitution  of 
Untreated  and  Cytokine  Expanded 


CD34(+)  Selected  Marrow  Cells  in 
Patients  Undergoing  Autologous  Bone 
Marrow  Transplantation  to  the 
Recombinant  DNA  Advisor)'  Committee 
for  formal  review  and  approval. 

V.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Or.  Lyeriy 

In  a  letter  dated  April  12,  1994,  Dr.  H. 
Kim  Lycrly  of  Duke  University  Medical 
Center,  Durham,  North  Carolina, 
submitted  the  human  gene  transfer 
protocol  entitled:  A  Pilot  Study  of 
Autologous  Human  Interleukin-2  Gene 
Modified  Tumor  Cells  in  Patients  with 
Refractory  or  Recurrent  Metastatic 
Breast  Cancer  to  the  Recombinant  DNA 
Advi.sory  Committee  for  formal  review 
and  approval. 

VI.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Drs.  Economou, 
Glaspy,  and  McBride 

In  0  letter  dated  April  11,  1994,  Drs. 
James  Economou,  John  Glaspy,  and 
William  McBride  of  the  University  of 
California,  Los  Angeles,  California, 
submitted  a  human  gene  transfer 
protocol  entitled:  A  Phase  I  Testing  of 
Genetically  Engineered  Interleukin-7 
Melanoma  Vaccines  to  the  Recombinant 
DNA  Advisory  Committee  for  formal 
review  and  approval. 

VII.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Dr.  Freedman 

In  a  letter  dated  March  22,  1093.  Dr. 
Ralph  Freedman  of  M.D.  Anderson 
Cancer  Center,  Houston,  Texas, 
submitted  the  human  gene  transfer 
protocol  entitled:  Use  of  a  Retroviral 
Vector  to  Study  the  Trafficking  Patterns 
of  Purified  Ovarian  Tumor  Infiltrating 
Lymphocyte  (TIL)  Populations  Used  in 
Intraperitoneal  Adoptive 
Immunotherapy  of  Ovarian  Cancer 
Patients:  A  Pilot  Study  to  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval.  At  its 
June  7-8, 1993,  meeting  the 
Recombinant  DNA  Advisory  Committee 
deferred  the  protocol  until  the 
investigators  return  to  the  full 
Recombinant  DNA  Advisor)'  Committee 
with  the  following: 

(1)  Data  demonstrating  efficient 
transduction  of  TIL, 

(2)  Sufficient  information  regarding 
demonstration  of  selectivity,  i.e., 
specific  trafficking  of  TIL  to  tumor, 

(3)  Complete  statistical  analysis, 

(4)  Revised  Informed  Consent 
document  in  simplified  language,  and 

(5)  Address  concerns  about  patient 
responsibility  for  research-related  costs. 
The  motion  to  defer  the  protocol 
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pending  full  Recombinant  DNA 
Advisory  Committee  review  of 
additional  information  passed  by  a  vote 
of  18  in  favor,  0  opposed,  and  no 
abstentions. 

In  a  letter  dated  January  5, 1994,  Dr. 
Freedman  submitted  a  revised  protocol 
to  the  Recombinant  DNA  Advisory 
Committee  for  formal  review  and 
approval.  At  its  March  3-4,  1994. 
meeting,  the  Recombinant  DNA 
Advisory  Committee  deferred  the 
protocol  until  the  investigator  returns  to 
the  full  Recombinant  DNA  Advisory 
Committee  with: 

(1)  A  modified  protocol,  which 
includes  a  revised  treatment  schema 
that  will  provide  statistically  significant 
information,  and 

(2)  A  revised  Informed  Consent 
document  that  adequately  describes  the 
procedures  that  will  be  performed  in 
language  understandable  to  lay  persons. 
The  motion  to  defer  the  protocol 
pending  full  Recombinant  DNA 
Advisory  Committee  review  of  the 
additional  information  passed  by  a  vote 
of  12  in  favor,  1  opposed,  and  no 
abstentions. 

Ina  letter  dated  April  13,  1994,  Dr. 
Freedman  submitted  a  revised  protocol 
to  the  Recombinant  DN.\  Advisory 
Committee  for  formal  review  and 
approval. 

Vm.  Addition  to  Appendix  D  of  the 
NIH  Guidelines  Regarding  a  Human 
Gene  Transfer  Frotocol/Drs.  Deisserolh, 
Hortobagyi,  and  Champlin 

In  a  letter  dated  April  12,  1994,  Drs. 
Albert  Deisseroth,  Gabriel  Hortobagyi, 
and  Richard  Champlin  of  the  M.D. 
Anderson  Cancer  Center,  Houston. 
Texas,  submitted  the  human  gene 
transfer  protocol  entitled:  Use  of  Safety- 
Modified  Retroviruses  to  Introduce 
Chemotherapy  Resistance  Sequences 
into  Normal  Hematopoietic  Cells  for 
Chemoprotection  During  the  Therapy  of 
Breast  Cancer:  A  Pilot  Trial  to  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval. 

IX.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Frotocol/Dr.  Roth 

In  a  letter  dated  April  12. 1994,  Dr. 
jack  Roth  of  M.D.  Anderson  Cancer 
Center,  Houston,  Texas,  submitted  the 
human  gene  transfer  protocol  entitled: 
Clinical  Protocol  for  Modification  of 
Tumor  Suppressor  Gene  Expression  and 
Induction  of  Apoptosis  in  Non-Small 
Cell  Lung  Cancer  (NSCI.C)  with  an 
Adenovirus  Vector  Expressing  Wildtype 
p53  and  Cisplatin  to  the  Recombinant 
DNA  Advisory  Committee  for  formal 
review  and  approval. 


X.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Frotocol/Dr.  Lotze 

In  a  letter  dated  April  13,  1994.  Dr. 
Michael  Lotze  of  the  University  of 
Pittsburgh,  Pittsburgh,  Pennsylvania 
submitted  the  human  gene  transfer 
protocol  entitled:  IL-12  Gene  Therapy 
Using  Direct  Injection  of  Tumor  with 
Genetically  Engineered  Autologous 
Fibroblasts  to  the  Recombinant  DNA 
Advisory  Committee  for  formal  review 
and  approval. 

XI.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Frotocol/Drs.  Liu  and  Young 

In  a  letter  dated  October  7, 1993,  Drs. 
Johnson  M.  Liu  and  Neal  S.  Young  of 
the  National  Institutes  of  Health, 
Bethesda,  Maryland,  submitted  the 
human  gene  transfer  protocol  entitled: 
Retroviral  Mediated  Gene  Transfer  of 
the  Fanconi  Anemia  Complementation 
Group  C  Gene  to  Hematopoietic 
Progenitors  of  Group  C  Patients  to  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval.  At  the 
December  2-3, 1993,  meeting,  the 
Recombinant  DNA  Advisory  Committee 
deferred  the  protocol  until  the 
investigators  return  to  the  full 
Recombinant  DNA  Advisorj'  Committee 
with  the  following: 

(1)  Murine  data  demonstrating  in  vivo 
expression  of  the  FACC  gene  and  safety 
data  accumulated  over  a  period  of  >  4 
months  demonstrating  that  the  FACC- 
transduced  cells  do  not  produce  any 
untoward  effects,  i.e.,  malignant 
transformation: 

(2)  Data  (cited  in  Dr.  Cynthia  Dunbar's 
December  1993  data  management 
report.  Protocol  #9206-025)  regarding 
the  possibility  that  "stem  cell  factor 
could  favor  the  growth  of  leukemic 
versus  normal  progenitors  during  e.v 
vivo  culture  periods;"  and 

(3)  Revised  eligibility  criteria  sections 
for  both  the  protocol  and  Informed 
Consent  document  that  describe  the 
necessity  for  bone  marrow  examination 
following  each  infusion. 

The  con,sensus  of  the  Recombinant 
DNA  Advisory  Committee  was  that  the 
investigators  were  not  required  to 
submit  this  additional  data  until  4 
weeks  prior  to  the  Recombinant  DNA 
Advisory  Committee  meeting  at  which 
the  information  is  reviewed.  Submission 
of  previously  reviewed  information  is 
not  required.  The  motion  to  defer  the 
protocol  pending  full  Recombinant  DNA 
Advisory  Committee  review  of 
additional  information  passed  by  a  vote 
of  14  in  favor,  0  opposed,  and  3 
abstentions. 

On  May  2. 1994.  Drs.  Liu  and  Young 
submitted  additional  materials  relating 


to  the  human  gene  transfer  protocol  to 
the  Recombinant  DNA  Advisory 
Committee  for  formal  review  and 
approval. 

XII.  Amendment  to  Part  I-D  of  the 
Points  to  Consider  in  the  Design  and 
Submission  of  Protocols  for  the 
Transfer  of  Recombinant  D.NA  Into  the 
Genome  of  Human  Subjects,  NIH 
Guidelines,  Regarding  Informed 
ConsentDr.  Zailen 

During  the  December  2-3. 1993. 
Recombinant  DNA  Advisory  Committee 
meeting.  Dr.  Gary  Ellis,  Director  of  the 
Office  for  Protection  from  Research 
Risks  (OPRR),  NIH,  Bethesda,  Marylasd. 
responded  to  the  written  comments 
submitted  by  Dr.  Zailen,  Chair  of  the 
Working  Group  on  Informed  Consent 
Issues.  Dr.  Ellis  noted  the  Recombinant 
DNA  Advisory  Committee's  concern 
regarding  specific  issues  that  should  be 
addressed  in  human  gene  transfer 
protocol  Informed  Consent  documents, 
i.e.,  request  for  autopsy, 
recommendations  for  male/female 
contraception,  separate  Informed 
Consent  documents  when  gene  therapy 
is  separate  from  a  clinical  protocol, 
commitment  to  long-term  patient 
follow-up,  and  financial  responsibility 
of  the  institution  for  all  research-related 
costs.  During  his  presentation.  Dr.  Ellis 
provided  the  Recombinant  DNA 
Advisory  Committee  with  background 
information  regarding  the  roles  of  both 
OPRR  and  local  Institutional  Review 
Boards  (IRB)  in  the  review  of  research 
proposals  involving  human  subjects.  Dr. 
Ellis  recommended  that  the 
Recombinant  DNA  Advisory  Committee 
draft  a  letter  outlining  its  specific 
recommendations  to  OPRR  for 
distribution  and  consideration  by  the 
local  IRBs. 

In  a  memorandum  dated  December 
23,  1993.  Dr.  Ellis  further  clarified  the 
avenues  that  should  be  pursued  by  the 
Recombinant  DNA  Advisory  Committee 
with  regard  to  the  "quality  and  content 
of  informed  consent  documents  into 
constructive  changes  in  the  informed 
consent  process,"  specifically  in 
relation  to  human  gene  transfer.  Dr.  Ellis 
recommended  that  the  Points  to 
Consider  should  be  amended  to 
introduce  consistency  in  the  Informed 
Consent  document  language. 

During  the  March  3-4, 1994, 
Recombinant  DNA  Advisory  Committee 
meeting.  Dr.  Doris  Zailen,  Chair  of  the 
Working  Group  on  Informed  Consent, 
provided  a  summary  of  the  proposed 
amendments  to  Part  I-D,  Informed 
Consent  of  the  Points  to  Consider.  Two 
versions  of  revised  Part  I-D  were 
presented: 


:i.C20 
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(1)  The  version  drafted  by  the  working 
^roup,  and 

(2)  A  modified  version  incorporating 
the  modifications  suggested  by  Mr.  Alex 
Capron.  The  Recombinant  DNA 
Advisory  Committee  recommended  that 
the  working  group  should  develop  a 
consolidated  version  of  part  I-D  which 
includes  language  from  both  proposed 
documents.  Tlie  Recombinant  DNA 
Advisory  Committee  suggested  that 
questions  should  be  prefaced  with  an 
explanation  as  to  the  necessity  for  the 
requested  information. 

On  April  27. 1994.  Dr.  Zallen 
submitted  revised  amendments  to  part 
I-D.  Informed  Consent,  of  the  Points  to 
Consider  in  response  to  the  specific 
comments  posed  by  the  Recombinant 
D.NA  Advisory  Committee  at  its  March 
3-4, 1994,  meeting.  The  proposed 
amendments  read: 

Part  I-D  Injormt'd  Consent 

"In  accordance  with  the  requirements 
of  DHHS  regulations  for  the  protection 
of  human  subjects  (45  CFR  part  46), 
investigators  shall  indicate  how  subjects 
will  be  informed  about  the  proposed 
study,  the  rrianner  in  which  their 
consent  will  be  solicited,  and  that  the 
informed  consent  form  makes  clear  the 
special  requirements  cf  gene  transfer 
research. 

Fart  1-D-i.  Communication  of  the 
Study  to  Potential  Participants 

Part  I-D-l-a.  Which  members  of  the 
research  group  and/or  institution  will  be 
responsible  for  contacting  potential 
participants  and  for  describing  the  study 
to  them?  What  procedur-es  will  be  used 
to  avoid  potential  confiicts  of  interest  if 
the  invfcstig.-itor  is  also  providing 
medical  care  to  potential  subjects? 

Part  I-D-}~h.  Where  will  discussions 
or  other  means  of  informing  individuals 
about  the  proposed  study  take  place? 

Pert l-D-'-c.  How  will  the  major 
points  co\ered  in  Parts  I-A  through  I- 
C  of  the  Points  to  Consider  be  disclosed 
to  potential  participants  and/or  their 
parents  or  guardians  in  language  that  is 
understandiitjlo  to  them? 

Part  I~D-1-d.  What  is  the  length  of 
lime  that  the  potential  participants  will 
have  to  make  a  decision  about  their 
participation  in  the  study? 

Part  I-D-l~€.  If  the  study  involves 
pediatric  or  mentally  handicapped 
subjects,  how  will  the  assent  of  eacli 
person  be  obtained? 

Part  I-I>-2.  Informed  Consent  Document 

"Investigators  submitting  hum.an  gene 
transfer  proposals  for  Recombinant  DNA 
Advisory'  Committee  review  must 
include  the  Informed  Consent  document 
as  approved  by  the  local  Institutional 


Review  Board.  A  separate  consent 
document  should  be  used  for  the  gene 
transfer  portion  of  a  research  project 
when  gene  transfer  is  used  as  an  adjunct 
in  the  study  of  another  technique,  such 
as  when  the  gene  is  used  as  a  'marker' 
or  when  it  is  used  to  enhance  the  power 
of  immunotherapy  for  cancer. 

"Because  of  the  relative  novelty  of  the 
procedures  that  are  used,  the  potentially 
irreversible  consequences  of  the 
procedures  performed,  and  the 
possibility  that  many  of  the  potential 
risks  remain  undefined,  the  Informed 
Consent  document  shall  include  the 
following  specific  information  in 
addition  to  any  requiiements  of  the 
DHHS  regulations  for  the  protection  of 
human  subjects  {45  CFR  part  46). 
Indiaite  if  each  of  the  specified  items 
appears  in  the  consent  fonn  or,  if  not  in 
the  consent  form,  how  those  items  will 
be  presented  to  potential  subjects. 
Include  an  e.\planation  if  any  of  the 
following  items  is  omitted  from  the 
consent  process  or  document. 

Part  I-D-2-a.  General  Requirements  of 
Human  Subjects  Research 

Part  I-D-2-a-(l).  Dt'scription/purpose 
of  study.  "The  subjects  should  be 
provided  a  detailed  explanation  in  non- 
technical language  of  the  purpose  of  the 
study  and  the  proc;'dures  associated 
with  the  conduct  of  the  proposed  study, 
including  a  description  of  the  gene- 
transfer  component. 

Part  I-D-2-a-(2).  Alternatives.  "The 
consent  form  should  indicate  the 
availability  of  other  therapies,  including 
the  possibility  of  other  investigational 
therapies  and  approaches. 

Part  I-D-2-a-{3).  Voluntary 
participctinn.  "The  subjects  should  be 
informed  that  participation  in  the  study 
is  voluntary'  and  that  failure  to 
participate  in  the  study,  or  withdrawal 
of  consent,  will  not  result  in  any  penalty 
or  loss  of  benefits  to  which  the  subjects 
are  otherwise  entitled. 

Part  l-D-2-a-(4}.  Ei-nefit-i.  "The 
subjects  should  be  provided  with  an 
accurate  description  of  the  possible 
benefits,  if  any,  of  participating  in  the 
proposed  study.  For  experiments  which 
are  not  reasonably  expected  to  provide 
a  therapeutic  benefit  to  subjects,  the 
consent  form  shall  clearly  state  that  n.o 
direct  clinical  benefit  to  subjects  is 
expected  to  occur  as  a  result  of 
participation  in  the  study,  although 
knowledge  may  be  gained  that  may 
benefit  others. 

Part  l-D-2-a-(5).  Possible  risks, 
discomforts,  and  side  effects.  "There 
should  be  a  clear  itemization  in  the 
consent  form  of  types  of  adverse 
experiences,  the  relative  severities,  and 
the  expected  frequencies.  For 


consistency  of  definition,  side  effects 
that  are  listed  as  mild  should  be  ones 
which  do  not  require  a  therapeutic 
intervention.  Moderate  side  effects 
require  an  intervention.  Severe  side 
effects  are  potentially  fatal  or  life- 
threatening,  disabling,  or  require 
prolonged  hospitalization.  Rare  side 
effects  occur  in  less  than  one  in  one 
thousand  subjects,  uncommon  side 
effects  in  less  than  1%  of  subjects, 
common  side  effects  in  one  to  107o  of 
subjects,  and  frequent  side  effects  are 
those  which  occur  in  more  than  10%  of 
subjects. 

"The  consent  form  should  provide 
information  regarding  the  approxin.ate 
number  of  people  who  have  received 
the  genetic  material  under  study.  It  is 
also  nece.ssary  to  warn  potential  subjects 
that  for  genetic  materials  previously 
used  in  relatively  few  or  no  humans, 
unforeseen  risks  are  possible,  including 
ones  that  could  be  severe. 

"Any  possible  adverse  medical 
consequences  that  may  o<xur  if  the 
subjects  withdraw  from  the  study  once 
the  experiment  has  started  should  be 
indicated. 

-Part  I-D-2~a-{6l  Costs.  "The 
subjects  should  be  provided  with 
information  about  any  financial  costs 
associaied  with  their  participation  in 
the  experiment  and  in  the  long-term 
follow-up  to  the  experiment  that  are  not 
covered  by  the  investigators  or  the 
institutions  involved.  Comparable 
financial  information  for  other  available 
alternatives,  including  other 
investigational  therapies,  should  also  be 
provided. 

"In  the  consent  form,  subjects  should 
be  informed  about  the  extent  to  which 
they  will  be  responsible  for  any  costs  for 
medical  treatment  required  as  a  direct 
re.sult  of  research-related  injury. 

Part  I-D-2-b.  Specific  Requirements  of 
Gene  Transfer  Research 

PartI~D-2-b-ll).  Use  of  barrier 
contraception.  "To  avoid  the  possibility 
that  any  of  the  reagents  employed  in 
gene  transfer  research  could  cause  harm 
to  a  developing  fetus,  female  subjects 
should  be  informed  that  they  should  not 
be  pregnant  during  the  course  of  their 
participation  in  the  study.  Both  male 
and  female  subjects  should  be  informed 
when  barrier  contraception  is  required 
during  the  active  phase  of  their 
participation  in  the  study. 

Part  I-D-2-b-(2).  Lor^g-term  follow- 
up.  "To  permit  evaluation  of  long-term 
safety  and  efficacy  of  gene  transfer,  the 
prospective  subjects  should  be  informed 
that  they  are  expected  to  cooperate  in 
long-term  follow-up  that  extends 
beyond  the  active  phase  of  the  study.  A 
list  should  be  provided  in  the  consent 
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form  of  persons  who  can  be  contacted 
in  the  event  that  questions  arise  during 
the  follow-up  period.  The  principal 
investigator  should  request  that  subjects 
always  keep  the  laboratory  informed  of 
a  current  address  and  telephone 
nunjber. 

"Tlie  subjects  should  also  be  informed 
that  any  significant  findings  resulting 
from  the  study  will  be  made  known  to 
them  and/or  their  parent  or  guardian 
including  new  information  about  the 
experimental  procedure,  the  physical 
reatjtions  experienced  by  other 
individuals  involved  in  the  study,  and 
any  long-term  effects  that  have  been 
notad. 

"Port  I-D-2-b-(3).  Request  for 
niitapsy.  "To  obtain  vital  information 
about  the  safety  and  efficacy  of  gene 
transfer,  subjects  should  be  informed 
that  at  the  time  of  death,  whenever  that 
may  occur,  an  autopsy  will  be  requested 
andjlhat  they  should  advise  their 
families  of  this  request  and  of  its 
scieiitific  and  medical  importance. 

Pdrt  I-D-2-b-(4).  Interest  of  media 
and  others  in  the  research.  To  alert  the 
subjects  that  others  may  have  an  interest 
in  th  e  innovative  character  of  the 
experiment  and  the  status  of  treated 
subjicts: 

'"1  fee  subjects  should  be  informed  that 
the  institution  and  investigators  will 
mak;  ever)'  effort  to  provide  protection 
from  the  media  in  an  effort  to  protect 
participants'  privacy; 

"The  subjects  should  be  informed  that 
reprcfentatives  of  applicable  Federal 
agenoies  (e.g..  NIH.  Food  and  Drug 
Adrr  iinistration).  representatives  of 
collaborating  institutions,  vector 
supf  ISers,  etc.,  will  have  access  to 
med  cal  records  of  the  participants." 

XIII.  Deletion  of  Appendix  L  of  the  NIH 
Guidelines  Regarding  Release  Into  the 
Environnienl/Ur.  Wive! 

Oij  April  29.  1994.  Dr.  Nelson  Wivel 
of  thb' Office  of  Recombinant  DNA 
Activities.  National  Institutes  of  Henlih. 
Bethfcsda.  Maryland,  requested  that 
Appendix  L.  Release  into  the 
Envij-onment  of  Certain  Plants,  be 
deletjed  from  the  NIH  Guidelines. 

Tliia  Office  of  Recombinant  DNA 
Activities  (ORDA)  requests  that 
Apptjndix  L.  Release  info  the 
Environment  of  Certain  Plants,  be 
deleted  from  the  NIH  Guidelines  based 
on  the  following: 

(1)  Section  I  of  the  NIH  Guidelines 
allovvs  experiments  to  proceed  that  are 
reviewed  and  approved  by  another 
Federal  agency  that  has  jurisdiction  for 
review  and  approval  without  tlie 
necessity  for  NIH  review  or  approval  (52 
FR  31849): 


(2)  The  Recombinant  DNA  Advisory 
Committee  has  not  reviewed  any 
deliberate  release  experiment  involving 
recombinant  DNA  since  1984; 

(3)  At  its  May  30-31. 1991,  meeting, 
the  Recombinant  DNA  Advisory 
Committee  recommended  that  Section 
III-A-2  be  deleted  from  the  NIH 
Guidelines;  and 

(4)  Experiments  involving  deliberate 
release  into  the  environment  are 
currently  reviewed  within  the 
framework  of  existing  Federal 
regulations,  i.e..  the  Environmental 
Protection  Agency  (EPA)  and  the  United 
States  Department  of  Agriculture 
(USDA). 

Section  I  of  the  NIH  Guidelines  was 
amended  on  August  24. 1987.  such  that 
any  recombinant  DNA  experiment 
(other  than  human  gene  transfer)  may 
proceed  without  Recombinant  DNA  ' 
Advisory  Committee  and  NIH  approval 
if  it  has  been  reviewed  and  approved  by 
another  Federal  agency  that  has 
jurisdiction  over  such  a  proposal.  The 
amended  version  (52  FR  31849)  of 
Section  I  reads  as  follows: 

Section  I- A.  Purpose 

"*  •   •  Any  recombinant  DNA 
experiment,  which  according  to  the  NIH 
Guidelines  requires  approval  by  the 
NIH,  must  be  submitted  to  the  NIH  or 
to  another  Federal  agency  that  has 
jurisdiction  for  review  and  approval. 
Once  approval,  or  other  applicable 
clearances,  has  been  obtained  from  a 
Federal  agen.-y  other  than  the  NIH 
(whether  the  experiment  is  referred  to 
that  agency  by  the  NIH  or  sent  directly 
there  by  the  submitter). .the  experiment 
may  proceed  without  the  necessity  for 
NIH  review  or  approval  *   *   •." 

On  December'fi.  1990.  the 
Recombinant  DNA  AdvL-Jorj'  Committee 
Planning  Subcommittee  recommended 
that  the  requirement  for  Recombinant 
DNA  Advisory  Committee  review  of 
experiments  involving  deliberate 
environmental  release  of  organisms 
containing  recombinant  DNA  be 
eliminated  from  the  NIH  Guidelines. 
This  recommendation  reflected  the  fact 
that  the  Federal  regulatory  agencies,  the 
USDA  and  EPA.  are  responsible  for  the 
review  and  approval  of  environmental 
release  experiments.  The  Recombinant 
DNA  Advisory-  Committee  reviewed  the 
request  and  recommended  that  the 
following  sections  be  deleted  from  the 
NIH  Guidelines: 

Section  III-A-2 

Deliberate  release  into  the 
environment  of  any  organism  containing 
recombinant  DNA  except  those  listed 
below.  The  term  "deliberate  release"  is 
defined  as  a  planned  introduction  of 


recombinant  DNA-containing 
microorganisms,  plants,  or  animals  into 
the  environment. 

Section  III-A-2-a.  Introductions 
conducted  under  conditions  considered 
to  be  accepted  scientific  practices  in 
which  there  is  adequate  evidence  of 
biological  and/or  physical  control  of  the 
recombinant  DNA-containing 
organisms.  The  nature  of  such  evidence 
is  described  in  appendix  L. 

Section  in-A-2-b.  Deletion 
derivatives  and  single  ba.se  changes  not 
othenvise  covered  by  the  NIH 
Guidelines. 

Section  III-A-2-c.  For 
extrachromosomal  elements  and 
microorganisms  (including  viru,ses), 
rearrangements  and  amplifications 
within  ^single  genome.  Rearrangements 
involving  the  introduction  of  DNA  from 
different  strains  of  the  same  species 
would  not  be  covered  by  this 
exemption. 

Based  on  those  amendments  to  the 
NIH  Guidelines,  that  have  previously 
been  recommended  by  the  Recombinant 
DNA  Advisory  Committee,  and  the  fact 
that  the  principals  of  planned 
introduction  are  now  in  place  which 
provide  a  risk-asse.ssment  method  by 
other  Federal  regulator)-  agencies,  the 
Office  of  Recom.binant  DNA  Activities 
requests  that  Appendix  L  be  deleted 
from  the  NIH  Guidelines. 

Appendix  L  will  be  deleted  as 
follows: 

Appendix  L.  Release  Into  the 
Environment  of  Certain  Plants 

Appendix  L-I.  General  Information 

"Appcrnlix  L  specifics  conditions  undor 
which  cortain  phmts  as  .-sprciru'd  lifiitw,  may 
be  approved  for  ri-lcaso  into  the  environment. 
Experiments  in  this  catPRon.-  cannot  be 
initiated  without  subnii>ision  of  n.lcvant 
informatiun  on  the  proposed  experiment  to 
NIH.  review  by  the  R^AC  Plant  VVoritins 
Group,  and  specific  approval  by  the  MH 
Director.  Such  evperiincnts  alsti  require  the 
approval  of  the  IBC  beuiri'  initiation.    • 
Information  on  specific  experiments  which 
have  been  approved  will  be  available  in 
ORDA  and  will  be  listed  in  appendix  L-Ill 
when  the  Guidelines  are  republished. 

"Experiments  which  do  not  meet  the 
specifications  of  appendix  L-II  fall  under 
section  III-A  and  require  R.\C  review  and 
NIH  and  IBC  approval  before  initiation. 

Appendix  L-II  Criteria  Allnwinf^  Review  l>y 
the  n.^C  Plant  Wori<ing  Group  Wltliout  the 
Requirement  for  Full  RAG  Review 

"Approval  may  be  granted  by  ORDA  in 
consultation  with  the  Plant  Working  Group 
without  the  requirement  for  full  RAC  review- 
(IBC  review  is  also  necessan.)  for  growing 
plants  containing  recombinant  DNA  in  the 
field  under  the  f(jllowing  conditions: 

Appendix  L-II-A  The  plant  species  is  a 
cultivated  crop  of  a  genus  that  has  no  species 
known  to  be  a  noxious  weed. 
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Appendix  L-It-B.  The  introduced  DNA 
consists  of  well/characterized  genes 
containing  no  sequences  harmful  to  humans, 
animals,  or  plants. 

Appendix  L-lh-C.  The  vector  consists  of 
DNA: 

(i)  From  exempt  host-vector  systems  (see 
Appendix  C); 

(ii)  From  plants  of  the  same  or  closely 
related  species; 

(iii)  From  nonjMthogenic  prokarj'otcs  or 
nonpathogenic  lower  eukaryotic  plants; 

(iv)  From  plant  pathogens  only  if 
sequences  resulting  in  production  of  disease 
symptoms  have  been  deleted;  or 

(v)  Chimeric  vectors  constructed  from 
sequences  defined  in  (i)  or  (iv)  above.  The 
DNA  may  be  introduced  by  any  suitable 
method.  If  sequences  resulting  in  production 
of  disease  symptoms  are  retained  for 
purposes  of  introducing  the  DNA  into  the 
plant,  greenhouse-grown  plants  must  be 
shown  to  be  free  of  such  sequences  before 
such  plants,  their  derivatives,  or  seed  can  be 
used  in  field  tests. 

Appendix  L-ll-D.  Plants  are  grown  in 
controlled  access  fields  under  specified 
conditions  appropriate  for  the  plant  under 
study  and  the  geographical  location.  Such 
conditions  should  include  provisions  for 
using  good  cultural  and  pest  control 
practices,  for  physical  isolation  from  piimts 
of  the  same  species  outside  of  the 
experimental  plot  ia  accordance  with 
pollination  characteristics  of  the  species,  and 
the  prevention  of  plants  containing 
recombinant  DNA  from  becoming  established 
in  the  environment.  Review  by  the  IBC 
should  include  an  appraisal  by  scientists 
knowledgeable  of  the  crop,  its  production 


practices,  and  the  local  geographical 
conditions.  Procedures  for  assessing 
alterations  in  and  the  spread  of  organis.Tis 
containing  recombinant  DNA  must  be 
developed.  The  results  of  the  outlined  tests 
must  be  submitted  for  review  by  the  IBC 
Copies  must  also  be  submitted  to  the  Plant 
Working  Group  of  the  RAC. 

XIV.  Amendment  to  Part  VI  of  the 
Points  To  Consider,  NIH  Guidelines, 
Regarding  Expedite  Review/Dr.  VVivel 

On  April  29. 1994,  Dr.  Nelson  Wivel 
of  the  Office  of  Recombinant  DNA 
Activities,  National  Institutes  of  Health, 
Bethesda,  Maryland,  requested  that  part 
VI,  Procedures  to  be  Followed  for 
Expedited  Review,  of  the  Points  to 
Consider  be  amended  to  clarify 
submission  requirements  for  Expedited 
Review. 

The  Procedures  to  be  Followed  for 
Expedited  Review  currently  reads: 

"4.  Regardless  of  the  method  of 
review,  the  Points  to  Consider  must  be 
the  standard  review  for  all  gene  transfer 
protocols." 

The  proposed  amendment  reads: 

"4.  Regardless  of  the  method  of 
review,  the  Points  to  Consider  must  be 
the  standard  review  for  all  gene  transfer 
protocols;  therefore,  submission  of  the 
Points  to  Consider  is  required." 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR 
39592,  June  11, 1980)  requires  a 


statement  concerning  the  official 
government  programs  contained  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Normally,  NIH  lists  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  not  to  be  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

Dated:  May  4, 1994. 

Suzanne  Medgyesi-Mitschang, 

Acting  Deputy  Director  for  Science  Policy  ana 
Technology  Transfer. 
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The  President 


Presidential  Determination  No.  94-23  of  May  3,  1994 

Determination  Pursuant  to  Section   2(c)(1)  of  the  Migration 
and  Refugee  Assistance  Act  of  1962,  as  Amended 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  2(c)(1)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962,  as  amended.  22  U.S.C.  2601(c)(1),  I  hereby  determine  that  it  is 
important  to  the  national  interest  that  up  to  $5,000,000  be  made  available 
from  the  U.S.  Emergency  Refugee  and  Migration  Assistance  Fund  to  meet 
the  urgent  and  unexpected  needs  of  Rwandan  and  Burundi  refugees,  return- 
ees, displaced  persons,  and  conflict  victims.  These  funds  may  be  contributed 
to  international,  governmental,  and  non-governmental  organizations,  as  ap- 
propriate. 

You  are  authorized  and  directed  to  inform  the  appropriate  committees  of 
the  Congress  of  this  determination  and  the  obligation  of  funds  under  this 
authority  and  to  publish  this  memorandum  in  the  Federal  Register. 
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Presidential  Documents 


Proclamation  6686  of  May  9,  1994 

Asian/Pacific  American  Heritage  Month,  1994 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

The  Pacific  Ocean  is  ringed  by  some  of  the  most  populous,  dvnamic.  and 
promising  countries  the  world  has  ever  known.  So  rapid  has  the  yvro-^ress 
boen  in  this  region  that  the  new  Pacific  community  has  come  to  exemplify 
the  ideals  of  growth  and  prosperity.  America  is  well-placed  to  play  a  major 
role  in  that  thriving  community,  not  only  because  of  geography  and  history 
but  also  because  of  the  leading  role  that  countless  Americans  of  Asian/ 
Pacific  descent  play  in  our  diverse  society. 

Americans  of  Asian  and  Pacific  ancestry  share  twin  heritages— the  slimulalin" 
cultural  legacy  of  the  lands  of  their  ancestors  and  the  liberty  that  is  the 
birthright  of  every  American.  Drawing  on  the  values  and  customs  of  their 
homelands  and  their  expectations  of  America's  promise.  Asian/Pacific  Ameri- 
cans have  long  helped  to  advance  and  enrich  our  Nation.  We  can  all  be 
profoundly  grateful  for  their  contributions  to  every  field  of  human  endcavcr. 
from  science,  law,  and  literature  to  agricuhure.  commerce,  government,  and 
the  arts. 

Many  of  these  achievements  have  been  the  work  of  brave  and  tireless  immi- 
grants who,  through  determination,  creativity,  intelligence,  and  dedication 
to  American  ideals  of  freedom  and  fairnes's.  have  added  strong  threads 
to  the  fabric  of  America's  multicultural  society.  As  they  have  built  a  commu- 
nity of  tremendous  talent  and  breadth,  they  have  helped  our  cou/itry  to 
usher  in  this  new  era  of  great  opportunity  and  unlim.ited  hope. 

To  honor  the  achievements  of  Asian/Pacific  Americans  and  to  recogni.^- 
their  contributions  to  our  Nation,  the  Congress,  by  Public  Law  102-^50. 
has  designated  the  month  of  May  of  each  vear  as  "Asian/Pacific  Ar,:r.:ican 
Heritage  Month." 

NOW.  THEREFORE,  I.  WILLIAM  J.  CLINTON.  President  cf  the  Unitfd  StaU-s 
of  America,  do  hereby  proclaim  the  month  of  May  1994.  as  Asian'Pacific 
American  Heritage  Month.  I  call  upon  the  people  of  the  Unittd  Slates 
to  observe  this  occasion  with  appropriate  programs,  ceremonies,  and  activi- 
ties. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  cf 
May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and  oi 
the  Independence  of  the  United  States  of  Am.erica  the  two  hundred  and 
eighteenth. 
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Proclamation  6687  of  May  9.  1994 
Older  Americans  Month,  1994 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Each  year  over  2  million  of  us  become  older  Americans — entering  a  time 
of  life  that  can  bring  new  freedom,  new  choices,  and  new  beginnings. 
Retirement  years  offer  the  freedom  to  strengthen  family  bonds  and  to  share 
knowledge  and  talents  with  friends  and  family  members.  It  can  be  a  time 
to  engage  in  cultural,  intellectual,  and  recreational  activities  with  others 
and  to  provide  them  with  the  guidance  that  comes  from  a  lifetime  of  experi- 
ence. It  can  be  a  time  of  new  beginnings — used  to  pursue  a  second  career, 
to  gain  more  education,  or  to  engage  in  volunteer  work  that  makes  our 
neighborhoods,  communities,  and  the  world  a  better  place  in  which  to 
live. 

To  enjoy  these  opportunities,  we  must  take  greater  responsibililv  in  planning 
for  a  long  life.  Maintaining  a  healthy'  lifestyle  and  staying  physically  fit 
can  help  us  to  make  the  most  of  these  new  freedoms,  choices,  and  beginnings. 
While  we  in  Government  work  to  promote  universal  health  care  coverage 
for  all  Americans,  all  of  us  can  encourage  friends  and  families  to  pursue 
daily  practices  that  promote  physical  and  mental  well-being. 

This  year's  Older  Americans  Month  celebration  centers  around  the  theme 
of  long  life  and  good  health  with  the  slogan— "Aging:  An  Experience  of 
a  Lifetime."  I  am  asking  all  Americans  to  help  make  this  theme  a  reality 
by  striving  to  achieve  healthy  and  productive  lifesty  les. 

Each  year,  we  are  learning  new  ways  to  promote  longer,  healthier,  and 
more  rewarding  lives.  We  can  do  this  by  learning  to  eat  nutritiously,  by 
giving  up  smoking,  by  moderating  our  consumption  of  alcoholic  beverages, 
and  by  entering  into  a  personal  or  group  fitness  program.  New  studies 
show  that  regardless  of  age.  it's  never  too  late  to  improve  health  and  vitality. 

NOW,  THEREFOPvE.  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  the  month  of  May  1994, 
as  Older  Americans  Month.  I  call  upon  individual  Americans,  representatives 
of  government  at  all  levels,  businesses,'  and  community,  volunteer,  and 
educational  groups  to  work  to  increase  opportunities  for  older  Americans 
and  to  adopt  healthier  lifestyles. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  of 
May.  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
eighteenth. 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  958 
[Docket  No.  FVg4-e5ft-1IFR] 

Idaho-Eastern  Oregon  Onions; 
Expenses  and  Assessment  Rate 

AQENCY:  Agricultural  Marketinc  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenditures  of  $1,020,039 
and  establishes  an  assessment  rate  of 
$0.10  per  hundredweight  of  onions 
under  Marketing  Order  No.  958  for  the 
1994-95  fiscal  period.  Authorization  of 
this  budget  enables  the  Idaho-Eastern 
Oregon  Onion  Committee  (Committee) 
to  incur  expenses  that  are  reasonable 
and  necessary  to  administer  the 
program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

DATES:  Effective  July  1. 1994,  through 
June  30. 1995.  Comments  received  by 
June  13. 1994  will  be  considered  prior 
to  issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk. 
Fruit  and  Vegetable  Division.  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S, 
Washington.  DC  20090-6456,  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington. 
DC  20090-6456,  telephone  number  202- 


720-9913,  or  Robert  J.  Curry.  Northwest 
Marketing  Field  Office.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  Green- 
Wyatt  Federal  Building,  room  369, 1220 
Southwest  Third  Avenue.  Portland.  OR 
97204.  telephone  number  503-326- 
2724. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  130  and  Marketing  Order  No.  958, 
both  as  amended  (7  CFR  part  958). 
regulating  the  handling  of  onions  grown 
in  designated  counties  in  Idaho,  and 
Malheur  County.  Oregon.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  now  in  effect  Idaho- 
Eastern  Oregon  onions  are  subject  to 
assessments.  Fimds  to  administer  the 
Idaho-Eastern  Oregon  onion  marketing 
order  are  derived  from  such 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  onions 
during  the  1994-95  fiscal  period  which 
begins  July  1.  1994.  and  ends  June  30, 
1995.  This  interim  final  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imp)osed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 


Pursuant  to  requirements  set  forth  In 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  450 
producers  of  Idaho-Eastern  Oregon 
onions  under  the  marketing  order  and 
approximately  35  handlers.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  Idaho-Eastern  Oregon  onion 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  budget  of  expenses  for  the  1994- 
95  fiscal  f)eriod  was  prepared  by  the 
Idaho-Eastern  Oregon  Onion  Committee, 
the  agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Idaho-Eastern  Oregon  onions.  They 
are  familiar  with  Lhe  Committee's  needs 
and  writh  the  costs  for  goods  and 
services  m  their  local  area  and  are  thus 
in  a  position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  IdeJio-Eastem  Oregon 
onions.  Because  that  rate  will  be  apphed 
to  actual  shipments,  it  must  be 
established  at  a  rate  that  will  provide 
sufficient  income  to  pay  the 
Committee's  expenses. 

The  Committee  met  on  March  22, 
1994,  and  unanimously  recommended  a 
1994-95  budget  of  $1,020,039,  $10,161 
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less  than  the  previous  year.  Increases  in 
expenditures,  which  include  $154  for 
research  and  $18,500  for  promotion  and 
advertising,  will  be  offset  by  decreases 
of  $18,495  for  salary  expenses  and 
$10,320  for  travel  and  office  expenses. 
Major  expense  items  include  $113,785 
for  salary  expenses,  $57,600  for  travel 
and  office  expenses,  $60,154  for 
research,  $668,500  for  promotion  and 
advertising,  $60,000  for  export,  and 
550,000  for  contingencies. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
SO.  10  per  hundredweight,  the  same  as 
last  season.  This  rate,  when  applied  to 
anticipated  shipments  of  8,000,000 
hundredweight,  will  yield  $800,000  in 
assessment  income.  This,  along  with 
$30,000  in  interest  income  and  $190,039 
from  the  Committee's  authorized 
reserve,  will  be  adequate  to  cover 
budgeted  expenses.  Funds  in  the  reserve 
at  the  beginning  of  the  1994-95  fiscal 
period,  estimated  at  $898,928,  will  be 
within  the  maximum  permitted  by  the 
order  of  one  fiscal  period's  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
e.xists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  fiscal  period  begins  on  July 
1,  1994,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
the  fiscal  period  apply  to  all  assessable 
onions  handled  during  the  fiscal  period; 
(3)  handlers  are  aware  of  this  action 
which  was  unanimously  recommended 
by  the  Committee  at  a  public  meeting 
and  is  similar  to  other  budget  actions 
issued  in  past  years;  and  (4)  this  interim 


final  rule  provides  a  30-day  comment 
period,  and  all  comments  timely 
received  will  be  considered  prior  to 
finalization  of  this  action. 

List  of  Subjects  in  7  CFR  Part  958 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  958  is  amended  as 
follows: 

PART  958— ONIONS  GROWN  IN 
CERTAIN  DESIGNATED  COUNTIES  IN 
IDAHO,  AND  MALHEUR  COUNTY, 
OREGON 

1.  The  authority  citation  for  7  CFR 
part  958  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §958.238  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  958.238    Expenses  and  assessment  rate. 

Expenses  of  $1,020,039  by  the  Idaho- 
Eastern  Oregon  Onion  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.10  per  hundredweight  of  assessable 
onions  is  established  for  the  fiscal 
period  ending  June  30, 1995. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  May  5.  1994. 
Robert  C.  Keeney. 

Deputy  Director,  Fruit  and  Vegetable  Division. 
|FR  Doc.  94-11490  Filed  5-11-94;  8:45  am) 
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7  CFR  Part  982 

[Docket  No.  FV94-g82-2IFR] 

Filberts/Hazelnuts  Grown  in  Oregon 
and  Washington;  Expenses  and 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  under  Marketing 
Order  No.  982  for  the  1994-95 
marketing  year.  Authorization  of  this 
budget  enables  the  Filbert/Hazelnut 
Marketing  Board  (Board)  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
DATES:  Effective  July  1,  1994,  through 
June  30, 1995.  Comments  received  by 


June  13, 1994,  will  be  considered  prior 
to  issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS. 
USDA,  P.O.  Box  96456,  Room  2523-S, 
Washington,  DC  20090-6456.  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2523-S,  Washington, 
DC  20090-€456,  telephone  202-720- 
9918,  or  Teresa  L.  Hutchinson, 
Northwest  Marketing  Field  Office.  Fruit 
and  Vegetable  Division.  AMS,  USDA, 
Green-Wyatt  Federal  Building,  Room 
369, 1220  Southwest  Third  Avenue, 
Portland,  OR  97204,  telephone  503- 
326-2724. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  982,  both  as  amended  (7 
CFR  part  982),  regulating  the  handling 
of  filberts/hazelnuts  grown  in  Oregon 
and  Washington.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  now  in  effect,  Oregon- 
Washington  filbert/hazelnuts  are  subject 
to  assessments.  Funds  to  administer  the 
Oregon-Washington  filbert/hazelnut 
order  are  derived  from  such 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  filberts/ 
hazelnuts  during  the  1994-95  marketing 
year  which  begins  July  1,  1994,  and 
ends  June  30,  1995.  This  interim  final 
rule  will  not  preempt  any  State  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
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and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the  ' 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  Is  an 
inhabitant,  or  has  his  or  her  principal 
piece  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

l*ursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  950 
producers  of  Oregon  and  Washington 
filberts/hazelnuts  under  this  marketing 
order,  and  approximately  21  handlers. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  Oregon  and  Washington 
filbert/hazelnut  producers  and  handlers 
may  be  classified  as  small  entities. 

The  budget  of  expenses  for  the  1994- 
95  marketing  year  was  prepared  by  the 
Filbert/Hazelnut  Marketing  Board,  the 
agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  for 
approval.  The  members  of  the  Board  are 
producers  and  handlers  of  filberts/ 
hazelnuts.  They  are  fa.miliar  with  the 
Board's  needs  and  with  the  costs  of 
goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget.  The  budget  was 
formujated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  had  an  opportunity  to 
participate  and  provide  input. 

Tlie  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  the  expected 
quantity  of  assessable  filberts/hazelnuts 
handled.  Because  that  rate  will  be 
applied  to  the  actual  quantity  of  filberts/ 


hazelnuts,  't  must  be  established  at  a 
rate  that  will  provide  sufficient  income 
to  pay  the  Board's  expenses. 

La  a  mail  vote  conducted  the  week  of 
March  28, 1994,  the  Board  unanimously 
recommended  a  1993-94  budget  of 
$507,010,  $97,215  more  than  the 
previous  year.  The  major  budget  item  is 
$250,000  for  the  Board's  promotion 
program  to  maintain  and  expand 
markets  for  filberts/hazelnuts.  This  is 
$30,000  more  than  budgeted  last  year 
for  promotion.  Other  increases  include 
$2,865  for  general  and  adm.inistrative 
expenses,  $1,350  for  furniture.  $1,000 
for  a  crop  survey,  $20,000  for  research, 
and  $42,000  for  the  emergency  reserve 
fund. 

The  Board  also  urfenimously 
recommended  an  assessment  rate  of 
$0,007  per  pound,  the  same  as  last  year. 
This  rate,  when  applied  to  anticipated 
shipments  of  56,000,000  pounds,  will 
yield  $392,000  in  assessment  income. 
This,  along  with  $28,000  from 
previously  unassessed  1993  crop 
filberts,  $6,000  in  interest  income,  and 
$81,010  from  the  Board's  authorized 
reserve,  will  be  adequate  to  cover 
budgeted  expenses.  Funds  in  the  reserve 
at  the  beginning  of  the  1994-95 
marketing  year,  estimated  at  $453,673, 
will  be  within  the  maximum  permitted 
by  the  order  of  one  marketing  year's 
expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  tp  producers. 
However,  these  costs  wall  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  euid  recommendations 
submitted  by  the  Board  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  priorto  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Board  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  marketing  year  begins  on 
July  1.  1994,  and  the  marketing  order 


requires  that  the  rate  of  assessment  for 
the  marketing  year  apply  to  all 
assessable  filberts/hazelnuts  handled 
during  the  marketing  year;  (3)  handlers 
are  aware  of  this  action  which  was 
unanimously  recommended  by  the 
Board  in  a  mail  vote  and  is  similar  to 
other  budget  actions  issued  in  past 
years;  and  (4)  this  interim  final  rule 
provides  a  30-day  comment  period,  and 
all  comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
action. 

List  of  Subjects  in  7  CFR  Part  982 

Filberts,  Hazelnuts,  Marketing 
agreements.  Nuts,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  982  is  amended  as 
follows: 

PART  982— FILBERTS/HAZELNUTS 
GROWN  IN  OREGON  AND 
WASHINGTON 

1.  The  authority  citation  for  7  CFR 
part  982  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §  982.338  is  added  to  read 
as  follows: 

Note:  This  section  will  not  app>ear  In  the 
Code  of  Federal  Regulations. 

i  982.338    Expenses  and  assessment  rate. 

Expenses  of  $507,010  by  the  Filbert/ 
Hazelnut  Marketing  Board  are 
authorized,  and  an  assessment  rate  of 
$0,007  per  pound  of  assessable  filberts/ 
hazelnuts  is  established  for  the 
marketing  year  ending  June  30,  1995. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dflted:  May  5.  1994. 
Robert  C  Keeney. 

Deputy  Dirertor.  Fruit  and  Vegetable  Division. 
|FR  Doc.  94-11488  Filed  5-11-9*;  8;45  am) 
BILUNQ  COOC  3410-02-(> 


7  CFR  Part  998 

[Docket  No.  FV94-998-1IFR] 

Expenses,  Assessment  Rate,  and 
Indemnification  Reserve  for  Marketing 
Agreement  No.  146  Regulating  tt>e 
Quality  of  Domestically  Produced 
Peanuts 

AGENCY:  Agricultural  Marketing  Service. 
USD  A. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenditures  for 
administration  and  indemnification, 
establishes  an  assessment  rate,  and 
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authorizes  continuation  of  an 
indemnification  reser\'e  under 
Marketing  Agreement  146  (agreement) 
for  the  1994-95  crop  year.  This  rule  also 
increases  the  administrative  assessment 
rate  for  the  1993-94  crop  year. 
Authorization  of  this  budget  enables  the 
Peanut  Administrative  Committee 
(ComraittecJ  to  incur  operating 
expenses,  collect  funds  to  pay  those 
expenses,  and  settle  indemnification 
claims  during  the  1994-95  crop  year 
Authorization  of  the  increase  in  the 
administrative  assessment  rate  for  the 
1993-94  crop  year  enables  the 
Committee  to  collect  sufficient  funds  to 
pay  expenses  projected  for  the 
remainder  of  that  year.  Funds  to 
administer  this  program  are  derived 
from  assessments  on  handlers  who  hsve 
signed  the  agreement. 
DATES:  Section  993  407  is  effective  July 
1.  1994.  through  Jime  30, 1995.  Section 
998. 406  is  effective  July  1.  1993, 
through  June  30.  1994.  Comments 
received  by  June  13.  1994.  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division.  AMS. 
USDA.  PO  Box  96456.  room  2523-S. 
Washington.  DC:  20090-6456.  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  COIiTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USD.\.  PO 
Box  96456.  room  2523-S.  Washington. 
DC  20090-6456.  telephone  202-720- 
9918.  or  William  G.  Pimental.  Southeast 
Marketing  Field  Office.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  PO 
Box  2276,  Winter  Haven.  FL  33883- 
2276,  telephone  813-299-^770. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
146  (7  CFR  part  998)  regulating  the 
quality  of  domestically  produced 
peanuts.  This  agreement  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  f7 
U.S.C.  601-674).  hereinafter  referred  to 
as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12887. 
Civil  Justice  Reform.  Under  the 
agreement  now  in  effect,  peanut 


handlers  signatory  to  the  agreement  are 
subject  to  assessments.  Funds  to 
administer  the  peanut  agreement 
program  are  derived  from  such 
assessments,  and  deductible  type 
insurance  for  1994-95  indemnification 
expenses.  This  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  for  the  Committee  for 
the  crop  year  beginning  July  1.  1994. 
and  increases  the  administrative 
asses^^ment  rate  for  the  crop  year  which 
began  July  1,  1993.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procediu-es  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

There  are  approximately  47.000 
producers  of  peanuts  in  the  16  States 
covered  under  the  agreement,  and 
approximately  76  handlers  regulated 
under  the  agreement.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  sm.all 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  A  majority  of  the 
producers  may  be  classified  as  small 
entities,  and  some  of  the  handlers 
covered  under  the  agreement  are  small 
entities. 

Under  the  agreement,  the  assessment 
rate  for  a  particular  crop  year  applies  to 
all  assessable  tonnage  handled  from  the 
beginning  of  such  year  (i.e.,  July  1).  An 
annual  budget  of  expenses  is  prepared 
by  the  Committee  and  submitted  to  the 
Department  for  approval.  The  members 
of  the  Committee  are  handlers  and 
producers  of  peanuts.  They  are  feuniliar 
with  the  Committee's  needs  and  with 
the  costs  for  goods,  services,  and 
personnel  for  program  operations  and. 
thus,  are  in  a  position  to  formulate 
appropriate  budgets.  The  budgets  are 
formulated  and  discussed  at  industry- 
wide meetings.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
provide  input  In  recommending  the 
budget,  assessment  rate,  and 
indemnification  reserve.  The  handlers 
of  peanuts  who  are  directly  affected 
have  signed  the  marketing  agreement 


authorizing  the  expenses  that  may  be 
incurred  and  the  imposition  of 
assessments. 

The  assessment  rate  recommended  by 
the  Committee  for  the  1994-95  crop 
year  was  derived  by  dividing 
anticipated  expenses  by  expected 
receipts  and  acquisitions  of  farmers' 
stock  peanuts.  It  applies  to  all  assessable 
peanuts  received  or  acquired  by 
handlers  from  July  1.  1994.  Because  that 
rate  Is  applied  to  actual  receipts  and 
acquisitions,  it  must  be  established  at  a 
rate  v,'hich  will  produce  sufficient 
income  to  pay  the  Committee's 
expenses. 

The  Committee  met  on  March  16. 
1994,  and  unanimously  recommended 
1994-95  crop  year  administrative 
expenses  of  $1,056,000  and  an 
administrative  assessment  rate  of  SO. 60 
per  net  ton  of  assessable  farmers'  stock 
peanuts  received  or  acquired  by 
handlers.  In  comparison.  1993-94  crop 
year  budgeted  administrative 
expenditures  were  $1,020,000,  and  the 
administrative  assessment  rate  was 
initially  recommended  and  fixed  at 
$0.60  per  ton. 

Administrative  budget  items  for 
1994-95  which  have  increased 
compared  to  those  budgeted  for  1993-94 
(in  parentheses)  are:  Executive  salaries. 
$140,146  ($134,304).  clerical  salaries. 
$132,500  ($127,479).  field 
representatives  salaries.  $290,420 
($278,778),  field  representatives  travel, 
$110,000  ($107,000).  insurance  and 
bonds.  $8,500  ($7,500),  and  furniture 
and  equipment,  $9,500  ($4,000).  Items 
which  have  decreased  compared  to 
those  budgeted  for  1993-94  (in 

!)arentheses)  are:  Pa>Toll  taxes.  $43,000 
$4.T,000),  office  rent  and  parking. 
$50,000  ($52,500),  postage  and  mailing. 
$12,000  ($13,000).  and  audit  fees, 
$9,200  ($9,500).  All  other  items  are 
budgeted  at  last  year's  amounts.  The 
administrative  budget  includes  $14,234 
fur  contingencies  ($4,439  last  year). 
The  Committee  also  unanimously 
recommended  1994  crop 
indemnification  claims  payments  of  up 
to  $9,000,000  and  an  indemnification 
assessment  of  $2.00  per  net  ton  of 
farmers'  stock  peanuts  received  or 
acquired  by  handlers  to  continue  its 
indemnification  program.  The  1993—94 
crop  year  indemnification  assessment 
was  $1.00  per  net  ton.  Because  of  the 
high  number  of  claims  being  processed 
during  the  1993-94  crop  year,  the 
Committee  recommended  a  higher 
assessment  rate  so  that  sufficient  reserve 
hinds  will  be  available.  The  $9,000,000 
of  indemnification  claims  coverage  to  be 
provided  on  1994  crop  peanuts  includes 
$5,000,000  in  excess  loss  insurance  to 


Federal  Register  /  VoL  59.  No.  91  /  Thursday.  May  12.  1994  /  Rules  and  Regulations         24633 


bo  purchased  by  the  Committee — the 
sam0  as  last  year. 

The  cost  of  the  indenmification 
insurance  premium  and  the  costs  to 
carry  out  indemnification  procedures 
(sampling  and  testing  of  2-AB  and  3- 
AB  Subsamples,  and  crushing 
supervision,  of  indemnified  i)eanuts. 
pursuant  to  §  998.200  (c),  are  additional 
indemnification  costs  which  must  be 
authorized  and  paid  firom  available 
indemnification  funds.  Such  costs  are 
not  expected  to  exceed  $2,000,000. 

The  total  assessment  rate  is  $2.60  per 
ton  of  assessable  peanuts  (SO. 60  for 
administrative  and  $2.00  for 
indemnification).  Assessments  are  due 
on  the  15th  of  the  month  following  the 
month  in  which  the  farmers'  stock 
peanuts  are  received  or  acquirrKi. 
-Application  of  the  recommended  rates 
to  the  estimated  assessable  tonnage  of 
1,760X)00  will  yield  $1,056,000  for 
program  administration  and  $3,520,000 
for  indemnification.  The 
indemnification  amount,  when  added  to 
expected  cash  carry  over  from  1993-94 
indemnification  operations  of 
$12,609,100,  will  provide  $16,129,100. 
which  should  be  adequate  for  the  1994 
fund,  and  to  maintain  an  adequate 
reser\'e. 

The  1993-94  budget  was  published  in 
tlie  Federal  Register  as  an  interim  final 
rule  on  June  11,  1993  (58  FR  32600), 
and  finalized  on  August  13.  1993  (53  VR 
43066).  The  administrative  expenses 
and  assessment  rate  for  the  1993-94 
crop  year  were  based  on  an  estimated 
assessable  tonnage  of  1.700,000.  Due  to 
an  unexpected  short  crop,  the  assessable 
tonnage  is  estimated  to  be  only 
1 ,47^.377.  In  order  to  have  sufficient 
revenue  to  cover  budgeted  expenses  of 
$1,0^.000,  the  Committee  unanimously 
recommended  that  the  1993-94  crop 
year  administrative  assessment  be 
increased  from  $0.60  to  $0.70  per  net 
Ion  of  assessable  farmers'  stock  peanuts. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers  signatory  to  the 
agreement.  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  these  costs  will  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  agreement.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  e  significant  economic  Impact  on 
a  substantial  number  of  small  entities. 

After  considerntion  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  Is  hereby  found 
that  this  rule,  as  hereinafter  set  forth. 


will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  Is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  1993-94  crop  year  began 
on  July  1,  1993.  and  the  1994-95  crop 
year  begins  on  July  1,  1994,  and  the 
marketing  agreement  requires  that  the 
rate  of  assessment  for  the  fiscal  period 
apply  to  all  assessable  peanuts  handled 
during  the  fiscal  period;  (3)  handlers  are 
av/are  of  these  actions  which  were 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  are 
similar  to  other  budget  actions  issued  in 
past  years;  and  (4J  this  interim  final  rule 
provides  a  30-day  comment  period,  and 
all  comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
action. 

List  of  Subjects  in  7  CFR  Part  998 

Marketing  agreements.  Peanuts. 
Reporting  and  recordkeeping 
rifquirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  998  is  amended  as 
follows: 

PART  998— MARKETING  AGREEMENT 
REGULATING  THE  QUALITY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS 

1.  The  authority  citation  for  7  CFR 
part  998  continues  to  read  as  follows: 

Authority:  7  U  S.C.  601-674 
Note:  These  sections  will  not  appear  in  the 
Annual  Code  of  Fede.'^l  RBgulations. 

2.  A  new  section  §998.407  is  added 
to  read  as  follows: 

§  99a.407    Expenses,  assessment  rate,  and 
Indemnification  nsene. 

(a)  Administrative  expenses.  The 
budget  of  expen.ses  for  the  Peanut 
Administrative  Committee  for  the  crop 
year  beginning  July  1.  1994.  shall  be  in 
the  amount  of  $1,056,000.  such  amount 
being  reasonable  and  likely  to  be 
incurred  for  the  maintenance  and 
functioning  of  the  Committee  and  for 
such  purposes  as  the  Secretary  may, 
pursuant  to  the  provisions  of  the 
marketing  agreement,  determine  to  lie 
appropriate. 

(b)  indemnification  expenses. 
Expenses  of  the  Committee  not  to 
exceed  $9,000,000  for  indemnification 


claims  payments  and  claims  expenses. 
pursuant  to  the  terms  and  conditions  of 
indemnification  appUcable  to  the  1994 
crop  effective  July  1. 1994,  are 
authorized.  In  addition,  indemnification 
expenses,  in  an  undetermined  amount 
estimated  not  to  exceed  $2,000,000, 
which  are  incurred  by  the  Committee 
for  excess  loss  insurance,  sampling  and 
testing  fees  for  2-AB  and  3-AB 
Subsamples,  end  fees  for  the 
sujjervision  of  the  crushing  of 
indemnified  peanuts  are  also 
authorized. 

(c)  Rate  of  assessment.  Each  handier 
shall  pay  to  the  Committee,  in 
accordance  with  §  998.48  of  the 
marketing  agreement,  an  assessment  et 
the  rate  of  $2.60  per  net  ton  of  farmers' 
stock  pe.anuts  received  or  acquired  other 
than  from  those  described  in 

§§  998.31(c)  and  (d).  A  total  of  $0.60 
shall  be  for  administrative  expenses  and 
a  total  of  $2.00  shall  be  for 
indemnification.  Assessments  a,*^  due 
on  the  15th  of  the  month  following  the 
month  in  which  the  farmers'  stock 
peanuts  are  received  or  acquired. 

(d)  Indemnification  resen'e.  Monetary 
additions  to  the  indemnification 
reserve,  established  in  the  1965  crop 
year  pursuant  to  §  998.48  of  the 
agreement,  shall  continue.  That  portion 
of  the  total  assessment  funds  accrued 
from  the  $2.00  rate  not  expended  on 
indemnification  claims  pe>Tnents  on 
1994  crop  peanuts  and  related  expenses 
shall  be  kept  in  such  reserve  and  shall 
be  available  to  pay  indemnification 
expenses  on  subsequf^nt  crops. 

§998.406    [Antended] 

3.  In  §  998.406.  paragraph  (c)  is 
amended  by  removing  '"$1.60"  and 
adding  in  its  place  "$1  70"  and  by 
removing  "$0.60"  and  adding  in  its 
place  "$0.70." 

Dated:  May  5.  1994. 
Robert  C  Keeoey. 

Deputy  Director.  Fruit  and  Vegetable  Division. 
I^RDoc.  94-11489  Filed  5-1 1-94;  8  45  ami 
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Farmers  Home  Administration 

7  CFR  Part  1948 
RIN  057S-AB83 

Intermediary  Relending  Program  Loan 
Limit 

AGENCIES:  Farmers  Home 
Administration  and  Rural  Development 
Administration.  USDA. 
ACTION:  Interim  final  rule. 

SUMMARY:  The  Fanners  Home 
Administration  (FmHA)  and  Rural 
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Development  Administration  (RDA)  are 
amending  the  regulations  for  the 
Intermediary  Relending  Program  (IRP) 
to  raise  the  loan  limit.  This  action  is 
needed  to  allow  intermediaries  that 
have  received  and  successfully  used  the 
maximum  amount  of  IRP  loans  allovk-ed 
by  the  current  regulations,  and  have 
need  for  additional  funds,  to  be  eligible 
to  apply  for  such  additional  funds.  The 
amendrnent  is  intended  to  raise  the 
maximum  outstanding  IRP  indebtedness 
of  an  intermediary  to  $4  million,  from 
the  current  limit  of  $2  million. 
DATES:  Effective  May  12,  1994. 

Comments  must  be  received  on  or 
before  July  11,  1994. 
ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Qiief,  Regulations 
Analysis  and  Control  Branch.  Farmers 
Home  Administration.  USDA.  Ag.  Box 
0743,  Washin^on.  DC  20250-0743.  All 
v^Titten  comments  made  pursuant  to  this 
notice  wdll  be  available  for  public 
inspection  during  regular  working  hours 
at  the  above  office,  located  in  room 
6348,  South  Agricuhure  Building,  14th 
and  Independence  Avenue  SW., 
Washington,  EXZ. 

FOR  FURTHER  INFORMATION  CONTACT:  M. 
Wayne  Stansbery,  Business  and 
Industry  Loan  Specialist,  Rural 
Development  Administration,  USDA. 
Ag.  Box  3221,  Washington,  DC  20250- 
3221.  Telephone  (202)  720-6819. 

SUPPLEMENTARY  INFORMATION: 

Classification 

We  are  issuing  this  interim  rule  in 
conformance  with  Executive  Order 
12866,  and  have  determined  that  it  is  a 
"significant  regulatory  action." 

Program  Affected 

The  Catalog  of  Federal  Domestic 
Assistance  program  impacted  by  this 
action  is:  10.767,  Intermediary 
Relending  Program. 

Intergovernmental  Review 

As  set  forth  in  the  final  rule  and 
related  Notice  to  7  CFR  part  3015. 
subpart  V,  iS  FR  29112,  June  24.  1983, 
this  program  is  subject  to  the  provisions 
of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  Slate  and  local  officials.  FmflA 
and  RDA  conduct  intergovernmental 
consultation  in  the  manner  delineated 
in  FmHA  Instruction  1940-J, 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities." 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  the 


Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44  U.S.C. 
chapter  35  and  have  been  assigned  OMB 
control  number  0575-0130  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
This  interim  rule  does  not  rense  or 
impose  any  new  information  collection 
or  recordkeeping  requirements  from 
those  approved  by  OMB.  Please  send 
written  comments  to  the  Office  of 
Information  Regulatory  Affairs,  OMB, 
Attention:  Desk  Officer  for  USDA. 
Washington,  DC  20503.  Please  send  a 
copy  of  your  comments  to  Jack  Holston, 
Agency  Clearance  Officer.  USDA. 
FmHA,  Ag.  Box  0743,  Washington.  DC 
20250. 

Civil  Justice  Reform 

This  document  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
It  is  the  determination  of  RDA  and 
FmHA  that  this  action  does  not  unduly 
burden  the  Federal  Court  System  in  that 
it  meets  all  applicable  standards 
provided  in  section  2  of  the  Executive 
Order. 

Environmental  Impact  Statement 

This  action  has  been  reviev»^  in 
accordance  with  FmHA  Instruction 
1940-G,  "Environmental  Program." 
FmHA  and  RDA  have  determined  that 
this  action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969. 
Public  Law  91-190.  an  Environmental 
Impact  Statement  is  not  required. 

Background 

This  regulatory  package  is  an  agency 
initiative  to  make  the  IRP  more  effective 
at  stimulating  rural  community 
economic  development.  The  current 
regulation  prohibits  approval  of  any  IRP 
loan  that  would  result  in  any  one 
intermediary  having  an  outstanding  IRP 
indebtedness  exceeding  $2,000,000. 
RDA  is  still  not  encouraging  initial 
loans  of  more  that  $2,000,000.  However, 
some  intermediaries  have  received  and 
reloaned  $2,000,000  and  have  demand 
for  additional  funding  to  meet  the  needs 
of  the  communities  they  serve.  The 
primary  reason  for  this  action  is  to  allow 
subsequent  loans  to  those  successful 
intermediaries  that  have  reached  the 
current  limit. 

Interim  Rule 

It  is  the  policy  of  this  Department  that 
rules  relating  to  public  property,  loans, 
grants,  benefits  or  contracts  shall  be 
published  for  comment  notwithstanding 
the  e.xemption  of  5  U.S.C.  553  with 
respect  to  such  rules.  However.  FmHA/ 


RDA  is  making  this  action  effective 
upon  publication  in  the  Federal 
Register  without  securing  prior  public 
comment.  It  would  be  contrary  to  the 
public  interest  to  wait  for  pubUc 
comments  before  implementing  an 
increase  in  loan  ceilmg.  There  is  an 
immediate  need  to  provide  funds  to  the 
public  to  help  alleviate  severe  economic 
hardship  which  exists  in  many  rural 
areas  as  the  result  of  high 
unemployment  and  poverty  level  wages. 
Numerous  intermediaries  now  exist  that 
have  received  the  maximum  of  $2 
million,  have  successfully  used  all  of 
the  funds  to  assist  rural  businesses,  and 
have  urgent  need  for  additional  loan 
funds.  These  intermediaries  have 
proven  their  ability  to  play  a  major  and 
successful  role  in  stimulating  the 
economy  and  developing  jobs  in  rural 
areas  with  high  unemployment  and 
depressed  economies.  Increasing  the  IRP 
loan  ceihng  quickly  will  allow  them  to 
receive  additional  IRP  funds  and 
continue  to  provide  urgently  needed 
assistance  to  businesses  in  their  service 
areas.  Delaying  action  will  deprive  them 
of  needed  funding.  Comments  will  be 
accepted  for  60  days  after  publication 
and.  if  appropriate,  adjustments  will  be 
made  in  the  regulation  based  on  the 
comments. 

List  of  Subjects  in  7  CFR  Part  1948 

Business  and  industry.  Credit. 
Economic  development.  Rural  areas. 

Accordingly,  part  1948,  chapter  XVIII, 
title  7  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  1948— RURAL  DEVELOPMENT 

1.  The  authority  citation  for  part  1948 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1932  note;  5  U.S.C 
301;  7  CFR  2.23;  7  CFR  2.70. 

Subpart  C — Intermediary  Relending 
Program  (IRP) 

§1948.103    [Amended] 

2.  Section  1948.103  is  amended  in 
paragraph  (cK4)  by  revising  the  number 
"$2,000,000"  to  read  "$4  million  ($2 
million  for  loans  approved  after 
September  30,  1995)." 

Dated:  April  12.  1994. 
Bob  I.  Nash, 

Under  Secret jry  for  Small  Community  and 

Rural  Development. 

(PR  Doc  94-11419  Filed  5-11-94;  8:45  am) 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 
[Docket  No.  93-149-2] 

importation  of  Animal  Products  and 
Byproducts  From  Countries  Where 
BSE  Exists;  Removal  of  Portugal 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  our 
regulations  by  removing  Portugal  from 
the  list  of  countries  where  bovine 
spongiform  encephalopathy  exists. 
Portugal  had  been  added  to  the  list  in 
December  1993  after  the  disease  was 
diagnosed  in  cattle  in  that  country.  We 
are  now  removing  Portugal  from  the  list 
of  countries  where  bovine  spongiform 
encephalopathy  e.xists  because 
epidemiological  investigations  have 
revealed  that  the  cattle  in  which  the 
disease  was  detected  had  been  imported 
into  Portugal  from  Great  Britain,  and 
thai  all  suspect  animals  were  destroyed. 
This  action  will  relieve  certain 
prohibitions  or  restrictions  on  the 
importation  of  certain  fresh,  chilled,  and 
frozen  meat,  and  certain  other  animal 
products  and  animal  byproducts 
derived  from  ruminants  that  have  been 
in  Portugal. 

EFFECTIVE  DATE:  May  27.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  W.  Cougill,  Staff  Veterinarian. 
Import-Export  Products  Staff,  National 
Center  for  Import-Export.  Veterinary 
Services.  APHIS.  USDA.  room  759. 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782,  (301)  436-7834. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  parts  94  and 
95  (referred  to  below  as  the  regulations) 
govern  the  importation  of  meat,  animal 
products,  animal  byproducts,  hay,  and 
straw  into  the  United  States  in  order  to 
prevent  the  introduction  of  various 
animal  diseases,  including  bovine 
spongiform  encephalopathy  (BSE). 

BSE  is  a  neurological  disease  of 
bovine  animals  and  other  ruminants. 
The  disease  is  not  known  to  be 
contagious.  The  major  means  of  spread 
of  BSE  appears  to  be  through  the  use  of 
ruraiinant  feed  containing  protein  and 
other  products  from  ruminants  infected 
with  BSE.  Therefore,  BSE  could  become 
established  in  the  United  States  if 
materials  carrj-ing  the  BSE  agent,  such 
as  certain  meat,  animal  products,  or 
animal  byproducts  derived  from 
ruminants  in  countries  in  which  BSE 


exists,  were  imported  into  the  United 
States  and  fed  to  ruminants. 

Sections  94.18  and  95.4  of  the 
regulations  prohibit  or  restrict  the 
importation  of  certain  meat,  animal 
products,  and  animal  byproducts 
derived  from  ruminants  that  have  been 
in  countries  in  which  BSE  exists,  and 
§  96.2(b)  prohibits  the  importation  of 
ruminant  casings  from  countries  in 
which  BSE  exists.  Those  countries  are 
listed  in  §  94.18  of  the  regulations. 

In  an  interim  rule  pubUshed  in  the 
Federal  Register  on  December  13. 1993 
(58  FR  65103-65104.  Docket  No.  93- 
149-1)  and  effective  on  December  7. 
1993.  we  amended  the  regulations  by 
adding  Portugal  to  the  list  of  countries 
where  BSE  exists  after  the  disease  was 
detected  in  cattle  in  Portugal. 

We  solicited  comments  concerning 
the  interim  rule  for  a  60-day  comment 
period  ending  February  11. 1994.  We 
received  three  comments  by  that  date, 
all  of  which  opposed  the  interim  rule. 
The  comments  were  sent  by  a 
representative  of  a  U.S.  trade 
association,  a  U.S.  manufacturer,  and  a 
representative  of  the  Commission  of  the 
European  Communities.  Two  of  the 
commenters  opposed  the  interim  rule 
because  of  its  effect  oq  the  importation 
of  certain  animal  products  from 
Portugal:  the  third  commenter  urged  us 
to  consider  updated  information 
regarding  Portugal's  epidemiological 
investigation  of  the  situation. 

A  report  from  the  Portuguese  Ministry 
of  Agriculture  to  the  Office  of 
International  Epizootics  and  the 
European  Economic  Union  stated  that 
BSE  had  been  detected  in  one  cow  and 
suspected  in  three  other  cows,  all  of 
which  had  been  imported  into  Portugal 
from  Great  Britain,  where  BSE  is  known 
to  exist.  This  report  led  to  our  December 
1993  interim  rule  adding  Portugal  to  the 
list  of  countries  where  BSE  is  k^own  to 
exist. 

Subsequent  epidemiological 
investigations  conducted  by  Portuguese 
veterinary  officials  revealed  that  the 
infected  animal,  an  8-year-old  Holsfein- 
Friesian  cow.  was  bom  in  Great  Britain 
in  1984  and  imported  into  Portugal  from 
Great  Britain  in  1987.  The  affected  cow 
and  the  three  suspect  cows  were 
destroyed  and  the  premises  placed 
under  quarantine  and  official  control 
throughout  the  epidemiological 
investigation.  There  have  been  no 
reports  of  any  additional  animals  in 
Portugal  being  affected  with  BSE. 

In  tne  course  of  their  investigation. 
Portuguese  veterinary  officials 
established  that  no  rendered  products  of 
animal  origin  were  ever  imported  for 
animal  feed.  In  February  1990.  the 
Portuguese  Government  prohibited  the 


importation  of  live  cattle  and  all  raw 
materials  and  byproducts  of  animal 
origin  from  Great  Britain.  Northern 
Ireland,  and  the  Repubhc  of  Ireland. 
Additionally,  all  livestock  in  Portugal, 
both  domestic  and  imported,  are  subject 
to  official  supervision  and  veterinary 
controls  established  at  the  national 
level.  These  veterinary  controls  include 
an  official  registry  system,  animal 
identification,  and  monitoring  of  all 
animal  movement.  Diagnostic 
capabilities  for  BSE  are  available  at 
national  veterinary  laboratories  in 
Lisbon  and  Porto. 

Therefore,  based  on  the  comments 
received,  on  the  epidemiological 
information  provided  by  Portuguese 
veterinary  officials,  and  on  the  results  of 
our  continuing  study  of  the  situation 
described  in  the  December  1993  interim 
rule,  we  are  removing  Portugal  from  the 
list  of  countries  where  BSE  is  known  to 
exist. 

Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and.  pursuant  to  the 
provisions  of  5  U.S.C.  553.  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Prompt  implementation  is  needed  to 
relieve  unnecessary  restrictions  on  the 
importation  of  certain  fresh,  chilled,  and 
frozen  meat,  and  certain  other  animal 
products  and  animal  byproducts 
derived  from  ruminants  that  have  been 
in  Portugal.  With  these  restrictions 
Hfted,  U.S.  importers  will  be  able  to 
resume  their  importation  of  the  animal 
products  and  animal  byproducts 
described  above.  Portuguese  producers 
and  exporters  that  had  been  denied 
these  U.S.  markets  by  our  December 
1993  interim  rule  will  be  able  to  resume 
their  business  with  the  United  States. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  bv  Executive 
Order  12866. 

The  provisions  of  this  rule  will  not 
have  a  significant  economic  impact.  The 
December  1993  interim  rule  that  placed 
Portugal  on  the  list  of  countries  in 
which  BSE  exists  had  the  effect  of 
restricting  the  importation  of  some 
animal  products  and  prohibiting  the 
importation  of  others.  Natural  sausage 
casings  were  the  only  affected 
commodity  that  had  been  imported  from 
Portugal  in  quantities  sufficient  to  cause 
any  economic  impact. 

This  rule  will  remove  the  prohibition 
on  the  importation  of  natural  sausage 
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casings  of  ruminant  origin  from 
Portugal.  About  20  small  U.S.  entities 
had  been  importing  natural  sausage 
casings  from  Portugal  prior  to  the 
December  1993  interim  rule.  None  of 
the  companies  had  been  totally 
dependent  on  Portugal  for  sausage 
casings,  as  Portugal  supplied  only  2.5 
oercent  of  r.atural  sausage  casings 
imported  into  the  United  States.  This 
rule  will  have  a  negligible  economic 
impact  on  these  small  entities. 
Additionally,  price  and  competition  in 
the  United  States  will  not  be  affected. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq). 

List  of  Subjects  in  9  CFR  Part  94 

.\nimal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  94  is 
amended  as  follows: 

PART  94— RINDERPEST,  FCX)T-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE).  VELOGENIC 
VISCEROTROPIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA.  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a.  150ee.  161. 162. 
and  450;  19  U.S.C.  1306;  21  U.S.C.  111.  114a, 
134a.  134b,  134c.  and  134f:  31  U.S.C  9701; 
42  U.S.C.  4331.  4332;  7  CFR  2.17.  2.51,  and 
371.2(d). 

2.  In  §94.18.  paragraph  (a)  is  revised 
to  read  as  follows: 


§94.18    Ruminant  meat  and  edible 
products  from  ruminants  that  have  been  In 
countries  wtiere  tx>vfn«  spongtfonn 
encephalopathy  exists. 

(a)  Bovine  spongiform 
encephalopathy  exists  in  the  following 
countries:  France.  Great  Britain, 
Northern  Ireland,  the  Republic  of 
Ireland,  Oman,  and  Switzerland. 


Done  in  Washington,  DC.  this  5th  day  of 
May  1994. 
Lonnie  J.  King. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  94-11486  Filed  5-11-94;  8:45  am] 

BILUNG  CODE  M10-34-P 


FARM  CREDIT  SYSTEM  INSURANCE 
CORPORATION 

12  CFR  Part  1402 

Releasing  Information 

AGENCY:  Farm  Credit  System  Insurance 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  The  Farm  Credit  System 
Insurance  Corporation  (Corporation) 
adopts  final  regulations  relating  to  the 
public  availability  of  Corporation 
records.  The  final  regulations 
implement  requirements  of  the  Freedom 
of  Information  Act  relating  to  receipt 
and  processing  of  requests  for 
Corporation  records,  fees  to  be  charged 
and  procedures  to  be  followed  in 
processing  requests  for  records,  and 
requests  for  waiver  or  reduction  in  fees 
under  the  Freedom  of  Information  Act. 
The  final  regulations  will  assist  the 
pubhc  in  requesting  records  from  the 
Corporation.  The  final  regulations  also 
implement  provisions  of  Executive 
Order  12600  by  providing  predisclosure 
notification  procedures  for  confidential 
or  financial  information. 
EFFECTIVE  DATE:  June  13.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  H.  Erickson.  Freedom  of 
Information  Officer,  Farm  Credit 
System  Insurance  Corporation, 
McLean,  Virginia  22102-0826,  (703) 
883-4113, or 
Jane  M.  Virga.  Senior  Attorney.  Office  of 
General  Counsel,  1501  Farm  Credit 
Drive.  McLean.  Virginia  22102-0826. 
(703)  883-4020.  TDD  (703)  883-4444. 
SUPPLEMENTARY  INFORMATION:  On 
November  8, 1993.  the  Corporation 
proposed  regulations  setting  forth 
procedures  to  be  used  in  requesting 
access  to  and  responding  to  requests  for 
Corporation  records.  See  58  FR  59210. 
Essentially,  the  Corporation  proposed 
regulations  that  provided  that  all 


requests  for  access  to  Corporation 
records  must  be  in  writing,  adequately 
describe  the  material  sought,  and  be 
sent  to  the  Corporation  in  McLean, 
Virginia.  The  proposed  regulations 
delegated  to  the  Freedom  of  Information 
Officer  authority  to  make  initial 
determinations  concerning  requests  for 
access  to  records,  and  provided 
procedures  for  final  Corporation 
decisions  on  administrative  appeals. 
The  proposed  regulations  also  recited 
the  statutory  bases  for  exemption  from 
disclosure  and  provided  that  any 
reasonably  segregable  portion  of  a 
record  shall  be  produced  as  provided  by 
the  Freedom  of  Information  Act,  5 
U.S.C.  552  (FOL\).  The  proposed 
regulations  provided  a  fee  structure 
consistent  with  the  Uniform  Freedom  of 
Information  Act  Fee  Schedule  and 
Guidelines  published  by  the  Office  of 
Management  and  Budget  on  March  27. 
1987  (52  FR  10012).  The  proposed 
regulations  also  set  forth  factors  to  be 
considered  in  determining  whether  to 
waive  or  reduce  fees.  Consistent  with 
Executive  Order  12600  published  on 
June  23, 1987.  pertaining  to  access  to 
certain  information  submitted  to  an 
agency,  the  proposed  regulations 
provided  that,  upon  receipt  of  a  request 
for  possibly  confidential  commercial  or 
financial  information  which  may  be 
protected  from  disclosure  under  FOIA 
exemption  (h)(4).  the  Corporation  shall 
notify  the  submitter  and  provide  an 
opportunity  to  comment  on  possible 
disclosure.  The  Corporation  did  not 
receive  any  comments  in  response  to  the 
proposed  regulations.  The  Corporation 
now  adopts  12  CFR  part  1402  as  a  final 
regulation  without  any  revision. 

List  of  Subjects  in  12  CFR  Part  1402 

Archives  and  records.  Freedom  of 
Information  Act,  Information,  Records, 
Bonds,  Insurance. 

For  the  reasons  set  out  in  the 
preamble,  part  1402  of  chapter  XIV.  title 
12  of  the  Code  of  Federal  Regulations  is 
added  to  read  as  follows: 

PART  1402— RELEASING 
INFORMATION 

Subpart  A — [Reserved) 

Subpart  B — Availability  of  Records  of  the 
Farm  Credit  System  Insurance  Corporation 

1402.10  Official  records  of  the  Farm  Credit 
System  Insurance  Corporation. 

1402.11  Current  index. 

1402.12  Identification  of  records  requested. 

1402.13  Request  for  records. 

1402.14  ResfHinse  to  requests  for  records. 

1402.15  Business  information. 
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Subpart  C — Fees  for  Provision  of 
Information 

1402.20  Definitions. 

1402.21  Categories  of  requesters — fees. 

1402.22  Fees  to  be  charged. 

1402.23  Waiver  or  reduction  of  fees. 

1402.24  Advance  payments — notice. 

1402.25  Interest. 

1402.26  Charges  for  unsuccessful  searches 
or  reviews. 

1402.27  Aggregating  requests. 
Authority:  Sees.  5.58,  5.59  of  the  Farm 

Credit  Act  (12  U.S.C.  2277a-7,  2277a-8);  5 
U.S.C.  552:  E.O.  12600,  52  FR  23781,  3  CFR, 
1987  Comp.,  p.  235. 

Subpart  A— [Reserved] 

Subpart  B— Availability  of  Records  of 
the  Farm  Credit  System  Insurance 
Corporation 

§1402.10    Official  records  of  the  Farm 
Credit  System  Insurance  Corporation. 

(a)  The  Farm  Credit  System  Insurance 
Corporation  shall,  upon  any  request  for 
records  which  reasonably  describes 
them  and  is  made  in  accordance  with 
the  provisions  of  this  subpart,  make  the 
records  available  as  promptly  as 
practicable  to  any  person,  except 
exempt  records,  which  include  the 
following: 

•tl)  Records  specifically  authorized 
under  criteria  established  by  an 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  or  foreign 
policy  and  are  in  fact  properly  classified 
pursuant  to  such  Executive  order; 

(2)  Records  related  solely  to  the 
internal  personnel  rules  and  practices  of 
the  Fann  Credit  System  Insurance 
Corporation,  including  matters  which 
are  for  the  guidance  of  agency 
personnel; 

(3)  Records  which  are  specifically 
exempted  from  disclosure  by  statute; 

(4)  Trade  secret,  commercial, 
proprietary,  or  financial  information 
obtained  from  any  person  or 
organization  and  privileged  or 
confidential; 

(5)  Inter-agency  or  intra-agency 
memorandums  or  letters  which  would 
not  be  available  by  law  to  a  private  party 
in  litigation  with  the  Farm  Credit 
System  Insurance  Corporation  or  in 
htigation  in  which  the  United  States,  as 
a  real  party  in  interest  on  behalf  of  the 
Farm  Credit  System  Insurance 
Corporation,  is  a  party; 

(6)  Personnel  and  similar  files,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy; 

(7)  Records  or  information  compiled 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  the  production  of  such 
law  enforcement  records  or  information: 

(i)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings; 


(ii)  Would  deprive  a  person  of  a  right 
to  a  fair  trial  or  an  impartial 
adjudication; 

(iii)  Could  reasonably  be  expected  to 
constitute  an  imwarranted  invasion  of 
personal  privacy; 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  State,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  which  furnished 
information  on  a  confidential  basis,  and, 
in  the  case  of  a  record  or  information 
compiled  by  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  information 
furnished  by  a  confidential  source; 

(v)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or 

(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual;  and 

(8)  Records  of  or  related  to 
examination,  operation,  reports  of 
condition  and  performance,  or  reports  of 
or  related  to  Farm  Credit  System 
institutions  and  that  are  prepared  by,  on 
behalf  of,  or  for  the  use  of  the  Farm 
Credit  System  Insurance  Corporation. 

(b)  Any  reasonably  segregable  portion 
of  a  record  shall  be  provided  to  any 
person  requesting  such  record  after 
deletion  of  the  portions  which  are 
exempt  under  this  section. 

(c)  This  section  does  not  authorize 
'vithholding  of  information  or  limit  the 
availability  of  records  to  the  public, 
except  as  specifically  stated  in  this 
section.  This  section  is  not  authority  to 
withhold  information  from  Congress. 

§1402.11    Current  Index. 

The  Farm  Credit  System  Insurance 
Corporation  will  make  available  for 
public  inspection  and  copying  a  current 
index  to  provide  identifying  information 
as  to  any  matter  required  by  5  U.S.C. 
552(a)(2)(C)  to  be  made  available  or 
published  in  the  Federal  Register. 
Because  of  the  anticipated  infrequency 
of  requests  for  material  required  to  be 
indexed,  it  is  determined  that  the 
publication  of  the  index  in  the  Federal 
Register  is  unnecessary  and 
impracticable.  However,  the  Farm 
Credit  System  Insurance  Corporation 
will  provide  a  copy  of  such  index  to  a 
member  of  the  public  upon  request 
therefor  at  a  cost  not  in  excess  of  the 
direct  cost  of  duplication. 


§1402.12    Identification  of  records 
requested. 

A  member  of  the  public  who  requests 
records  6t)m  the  Farm  Credit  System 
Insurance  Corporation  shall  provide  a 
reasonable  description  of  the  records 
sought  including,  where  possible, 
specific  information  as  to  dates,  titles, 
and  subject  matter,  so  that  such  records 
may  be  located  without  imdue  search  or 
inquiry.  If  a  record  is  not  identified  by 
a  reasonable  description,  the  request 
therefor  may  be  denied. 

§1402.13    Request  for  records. 

Requests  for  records  shall  be  in 
v\Titing,  in  an  envelope  clearly  marked 
'FOIA  Request,"  and  addressed  to  the 
Freedom  of  Information  Officer,  Farm 
Credit  System  Insurance  Corporation, 
McLean,  Virginia  22102-0826.  A 
request  improperly  addressed  will  be 
deemed  not  to  have  been  received  for 
purposes  of  the  10-day  time  period  set 
forth  in  §  1402.14(a)  until  it  is  received, 
or  would  have  been  received  with  the 
exercise  of  due  diligence  by  the 
Freedom  of  Information  Officer.  Records 
requested  in  conformance  with  this 
subpart  and  which  are  not  exempt 
records  may  be  received  in  person  or  by 
mail  as  specified  in  the  request.  Records 
to  be  received  in  person  will  be 
available  for  inspection  or  copjing 
during  business  hours  on  a  regular 
business  day  in  the  offices  of  5ie  Farm 
Credit  System  Insurance  Corporation. 
McLean.  Virginia  22102-0826. 

§1402.14    Response  to  requests  for 
records. 

(a)  Within  10  days  (excluding 
Saturdays,  Sundays,  and  legal  public 
hohdays),  or  any  extension  thereof  as 
provided  in  paragraph  (d)  of  this 
section,  of  the  receipt  of  a  request,  the 
Freedom  of  Information  Officer  shall 
determine  whether  to  comply  with  or  to 
deny  such  request  and  place  a  notice 
thereof  in  writing  in  the  mail  addressed 
to  the  requester. 

(b)  Within  30  days  of  the  receipt  of  a 
notice  denying,  in  whole  or  in  part,  a 
request  for  records,  the  requester  may 
appeal  the  denial.  The  appeal  shall  be 
in  writing  addressed  to  the  Chief 
Financial  Officer,  Farm  Credit  System 
Insurance  Corporation,  and  both  the 
letter  and  envelope  shall  be  clearly 
marked  "FOIA  Appeal."  An  appeal 
improperly  addressed  shall  be  deemed 
not  to  have  been  received  for  purposes 
of  the  20-day  time  period  set  forth  in 
paragraph  (c)  of  this  section  until  if  is 
received,  or  would  have  been  received 
with  the  exercise  of  due  diligence  by 
Farm  Credit  System  Insurance 
Corporation  persomiel. 
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(c)  Within  20  days  (excluding 
Saturdays,  Sundays,  and  legal  public 
holidays),  or  any  extension  thereof  as 
provided  in  paragraph  (d)  of  this 
section,  of  the  receipt  of  an  appeal,  the 
Farm  Credit  System  Insurance 
Corporation  shall  act  upon  the  appeal 
and  place  a  notice  of  the  determination 
thereof  in  writing  in  the  mail  addressed 
to  the  requester.  If  the  determination  on 
the  appeal  upholds  in  whole  or  in  part 
the  denial  of  the  request  for  records,  or, 
if  a  determination  on  the  appeal  has  not 
been  mailed  at  the  end  of  the  20-day 
period  or  the  last  extension  thereof,  the 
requester  is  deemed  to  have  exhausted 
that  person's  administrative  remedies, 
giving  rise  to  a  right  of  review  in  a 
district  court  of  the  United  States  as 
specified  in  5  U.S.C  552(a)(4).  When  a 
determination  cannot  be  mailed  within 
the  applicable  time  limit,  the  appeal 
will  nevertheless  be  processed.  La  such 
case,  upon  the  expiration  of  the  time 
limit,  the  requester  will  be  informed  of 
the  reason  for  the  delay,  of  the  date  on 
which  a  determination  may  be  expected 
to  be  mailed,  and  of  that  person's  right 
to  seek  judicial  review.  The  requester 
may  be  asked  to  forego  judicial  review 
until  determination  of  the  appeal. 

(d)  In  unusual  circumstances  as 
specified  in  this  paragraph  the  10-day 
time  limit  prescribed  in  paragraph  (a)  of 
this  section  or  the  20-day  time  limit 
prescribed  in  paragraph  (c)  of  this 
section,  or  both,  may  be  extended 
provided  that  the  total  of  all  extensions 
shall  not  exceed  10  days  (excluding 
Saturdays,  Sundays,  and  legal  pubUc 
holidays).  Extensions  shall  be  made  by 
written  notice  to  the  requester  setting 
forth  the  reasons  for  the  extension  and 
the  date  on  which  a  determination  Is 
expected  to  be  mailed.  As  used  in  this 
paragraph,  unusuaJ  circumstances 
means,  but  only  to  the  extent  necessary 
to  the  proper  processing  of  the  request: 

(1)  The  need  to  search  for  and  collect 
the  requested  records  from  field 
facilities  or  other  establishments  that  are 
separate  from  the  office  processing  the 
request; 

(2)  The  need  to  search  for.  collect,  and 
appropriately  examine  a  voluminous 
amount  of  separate  and  distinct  records 
which  are  demanded  in  a  single  request; 
or 

(3)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  request  or  among  two  or  more 
components  of  the  Farm  Credit  System 
Insiu^nce  Corporation  having 
substantial  subject-matter  interest 
therein. 


§  1402.1  S    Business  Information. 

(a)  Business  information  provided  to 
the  Farm  Credit  System  Insurance 
Corporation  by  a  business  submitter 
shall  not  be  disclosed  pursuant  to  a 
Freedom  of  Information  Act  request 
except  in  accordance  with  this  section. 
The  requirements  of  this  section  shall 
not  apply  if: 

(1)  The  Farm  Credit  System  Insurance 
Corporation  determines  that  the 
information  should  not  be  disclosed; 

(2)  The  information  lawfully  has  been 
published  or  otherwise  made  available 
to  the  public;  or 

(3)  Disclosure  of  the  information  is 
required  by  law  (other  than  5  U.S.C. 
552). 

fb)  For  the  piupose  of  this  section,  the 
following  definitions  shall  apply. 

(1)  Business  information  means  trade 
secrets  or  other  commercial  or  financial 
information. 

(2)  Business  submitter  means  any 
person  or  entity  which  provides 
business  information  to  the  government. 

(3)  Requester  means  the  person  or 
entity  making  the  Freedom  of 
Information  Act  request. 

(c)(  1 )  The  Freedom  of  Information 
Officer  shall,  to  the  extent  permitted  by 
law,  provide  a  business  submitter  with 
prompt  written  notice  of  a  request 
encompassing  its  business  information 
vhenever  required  imder  paragraph  (d) 
of  this  section.  Such  notice  shall  either 
describe  the  exact  nature  of  the  business 
information  requested  or  provide  copies 
of  the  records  or  portions  thereof 
containing  the  business  information. 

(2)  Whenever  the  Freedom  of 
Information  Officer  provides  a  business 
submitter  with  the  notice  set  forth  in 
paragraph  (c)(1)  of  this  section,  the 
Freedom  of  biformation  Officer  shall 
notify  the  requester  that  the  request 
includes  information  that  may  arguably 
be  exempt  from  disclosiu-e  under  5 
U.S.C.  552(b)(4)  and  that  the  person  or 
entity  who  submitted  the  information  to 
the  Farm  Credit  System  Insurance 
Corporation  has  been  given  the 
opportunity  to  comment  on  the 
proposed  disclosure  of  information. 

(d)(1)  The  Farm  Credit  System 
Insurance  Corporation  shall  provide  a 
business  submitter  with  notice  of  a 
request  whenever: 

(i)  The  business  submitter  has  in  good 
faith  designated  the  information  as 
commercially  or  financially  sensitive 
information;  or 

(ii)  The  Farm  Credit  System  Insurance 
Corporation  has  reason  to  believe  that 
the  disclosure  of  the  Information  may 
result  in  conunercial  or  financial  injury 
to  the  business  submitter. 

(2)  Notice  of  a  request  for  business 
information  falling  within  paragraph 


{d)(l)(i)  of  this  section  shall  be  required 
for  a  period  of  not  more  than  10  years 
after  the  date  of  submission  unless  the 
business  submitter  requests  and 
provides  acceptable  justification  for  a 
specific  notice  period  of  greater 
duration. 

(3)  Whenever  possible,  the  business 
submitter's  claim  of  confidentia'ity 
should  be  supported  by  a  statement  or 
certification  by  an  officer  or  authorized 
representative  of  the  business  submitter 
that  the  information  in  question  is  in 
fact  a  trade  secret  or  commercial  or 
financial  information  that  is  privileged 
or  confidential. 

(e)  Through  the  notice  described  in 
paragraph  (c)  of  this  section,  the  Farm 
Credit  System  Insurance  Corporation 
shall,  to  the  extent  permitted  by  law. 
afford  a  business  submitter  a  reasonable 
period  within  which  it  can  provide  the 
Feirm  Credit  System  Insurance 
Corporation  with  a  detailed  statement  of 
any  objection  to  disclosure.  Such 
statement  shall  specify  all  grounds  for 
withholding  any  of  the  information 
under  any  exemption  of  the  Freedom  of 
Information  Act  and,  in  the  case  of  the 
exemption  provided  by  5  U.S.C. 
552(b)(4).  shall  demonstrate  why  the 
information  is  contended  to  be  a  trade 
secret  or  commercial  or  financial 
information  that  is  privileged  or 
confidential.  Information  provided  by  a 
business  submitter  pursuant  to  this 
paragraph  may  itself  be  subject  to 
disclosure  under  the  Freedom  of 
Information  Act. 

(f)(1)  The  Farm  Credit  System 
Insurance  Corporation  shall  consider 
carefully  a  business  submitter's 
objections  and  specific  grounds  for 
nondisclosure  prior  to  determining 
whether  to  disclose  business 
information.  Whenever  the  Farm  Credit 
System  Insurance  Corporation  decides 
to  disclose  business  information  over 
the  objection  of  a  business  submitter, 
the  Freedom  of  Information  Officer  shall 
forward  to  the  business  submitter  a 
written  notice  which  shall  include: 

(i)  A  statement  of  the  reasons  for 
which  the  business  submitter's 
disclosure  objections  were  not 
sustained; 

(ii)  A  description  of  the  business 
information  to  be  disclosed;  and 

(ill)  A  specified  disclosiuv  date. 

(2)  The  notice  of  intent  to  disclose 
required  by  this  paragraph  shall  be  sent, 
to  the  extent  permitted  by  law.  within 

a  reasonable  number  of  days  prior  to  the 
specified  date  upon  which  disclosure  is 
intended. 

(3)  The  Freedom  of  Information 
Officer  shall  send  a  copy  of  such 
disclosure  notice  to  the  requester  at  the 
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same  time  the  notice  is  sent  to  the 
business  submitter. 

(g)  Whenever  a  requester  brings  suit 
seeking  to  compel  disclosure  of  business 
Information  covered  by  paragraph  (d)  of 
this  section,  the  Farm  Credit  System 
Insurance  Corporation  shall  promptly 
notify  the  business  submitter  of  such 
action. 

Suljpart  C— Fees  for  PrwIsJon  of 
information 

§1402.20    Definitions. 

For  the  purpose  of  this  subpart,  the 
following  definitions  shall  apply: 

{a)  Ckimmercial  use  request  means  a 
request  for  information  that  is  from  or 
on  behalf  of  an  individual  or  entity 
seeking  information  for  a  use  or  purpose 
that  furthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  on 
whose  behalf  the  request  is  being  made. 
To  determine  whether  a  request  is 
properly  classified  as  a  commercial  use 
request,  the  Farm  Credit  System 
Insurance  Corporation  shall  determine 
the  ptorpose  for  which  the  documents 
requested  will  be  used.  If  the  Farm 
Credit  System  Insurance  Corporation 
has  reasonable  cause  to  doubt  the 
purpose  specified  in  the  request,  for 
which  a  requester  will  use  the  records 
sought,  or  where  the  purpose  is  not 
clear  from  the  request  Itself,  the  Farm 
Credit  System  Insurance  Corporation 
shall  seek  additional  clarification  before 
assigning  the  request  to  a  specified 
category. 

(b)  Direct  costs  means  those 
expenditures  the  Farm  Credit  System 
Insurance  Corporation  actually  Incurs  in 
searching  for  and  reproducing 
documents  to  respond  to  a  request  for 
Information.  In  the  case  of  a  commercial 
use  reauest,  the  term  also  means  those 
expenditures  the  Farm  Credit  System 
Insurance  Corporation  actually  incurs  In 
reviewing  dociunents  to  respond  to  the 
request.  The  direct  cost  shall  include 
the  salary  of  the  employee  performing 
work  (the  basic  rate  of  pay  for  the 
employee  plus  16  percent  of  that  rate  to 
cover  benefits)  and  the  cost  of  operating 
reproduction  equipment.  Not  Included 
In  direct  costs  are  overhead  expenses 
such  as  costs  of  space,  and  heating  or 
lighting  the  facility  in  which  the  records 
are  stored. 

(c)  Educational  institution  means  a 
preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  undergraduate  higher 
education,  an  Institution  of  graduate 
higher  education,  an  Institution  of 
professional  education,  and  an 
institution  of  vocational  education  that 
operates  a  program  or  programs  of 
schobirly  research. 


(d)  Noncommercial  scientific 
institution  refers  to  an  institution  that  is 
not  operated  on  a  commercial,  trade,  or 
profit  basis  and  that  is  operated  solely 
for  the  purpose  of  conduc-ting  scientific 
research,  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry. 

(e)  Representative  of  the  news  media 
means  any  person  actively  gathering 
news  for  an  entity  that  is  organized  and 
operated  to  publish  or  broadcast  news  to 
the  public.  The  term  news  means 
ijiformation  that  is  about  ourent  events 
or  that  would  be  of  current  interest  to 
the  pubUc.  Examples  of  news  media 
entities  include  television  or  radio 
stations  broadcasting  to  the  public  at 
large,  and  publishers  of  periodicals  (but 
only  in  those  instances  when  the 
periodicals  can  quaUfy  as  disseminators 
of  "news")  who  make  their  products 
available  for  purchase  or  subscription 
by  the  general  public.  These  examples 
are  not  intended  to  be  all-inclusive.  As 
traditional  methods  of  news  dehvery 
evolve  (e.g..  electronic  dissemination  of 
newspapers  through  tolecommunicatlon 
services),  such  alternative  media  would 
be  included  in  this  category. 
"Freelance"  journalists  may  be  regarded 
as  working  for  a  news  organization  if 
they  can  demonstrate  a  soUd  basis  for 
expecting  publication  through  that 
organization  even  though  they  are  not 
actually  employed  by  the  organization. 

A  publication  contract  would  be  the 
clearest  proof  that  a  Joumafist  is 
working  for  a  news  organization,  but  the 
Farm  Credit  System  Insurance 
Corporation  may  look  to  a  requester's 
past  publication  record  to  determine 
whether  a  journalist  is  working  for  a 
news  organization. 

(0  Reproduce  and  reproduction  mean 
the  process  of  making  a  copy  of  a 
document  necessary  to  respond  to  a 
request  for  Information.  Such  copies 
take  the  form  of  paper  copy,  microfilm, 
audio-visual  materials,  or  machine 
readable  dociunentation  (e.g..  magnetic 
tape  or  disk),  among  others.  The  copy 
provided  shall  be  in  a  form  that  is 
reasonably  usable  by  requesters. 

(g)  Re\iew  means  the  process  of 
examining  documents  located  In 
response  to  a  request  for  information  to 
determine  whether  any  pwrtion  of  any 
document  located  is  permitted  to  be 
withheld.  It  also  includes  processing 
any  docvunents  for  disclosure  (e.g.. 
doing  all  that  is  necessary  to  prepare  the 
documents  for  release).  The  term  review 
does  not  include  the  time  spent 
resolving  general  legal  or  policy  issues 
regarding  the  application  of  exemptions. 
The  Farm  Credit  System  Insurance 
Corporation  shall  only  charge  fees  for 


reviewing  doctmaents  in  response  to  a 
commercial  use  request. 

(h)  Search  Includes  all  time  spent 
looking  for  material  that  Is  responsive  to 
a  request  for  information.  Including 
page-by-page  or  hne-by-llne 
identification  of  material  within 
docum.ents.  Searching  for  material  shall 
be  done  in  the  most  efficient  and  least 
expensive  manner  so  as  to  minimize  the 
costs  of  the  Farm  Credit  System 
Insurance  Corporation  and  the 
requester.  For  example,  a  line-by-hne 
search  for  responsive  material  should 
not  be  performed  when  merely 
reproducing  an  entire  document  would 
be  the  less  expensive  and  the  faster 
method  of  complying  with  a  request  for 
info.Tnation.  Searches  may  be  done 
manually  or  by  computer  using  existing 
programming.  A  "search"  for  material  » 
that  Is  responsive  to  a  request  should  be 
distinguished  from  a  "review"  of 
material  to  determine  whether  the 
material  is  exempt  from  disclosure. 

§  1 402.21     Categories  of  requester*— lees. 

There  are  four  categories  of 
requesters:  Commercial  use  requesters: 
educational  and  noncommercial 
scientific  institutions:  representatives  of 
the  news  media:  and  all  other 
reouesters. 

(a)  The  Farm  Credit  S>'sfem  Insurance 
Corporation  shall  charge  fees  for  records 
requested  by  or  on  behalf  of  educational 
Institutions  and  nonconunercial 
scientific  institutions  in  an  amount 
which  equals  the  cost  of  reproducing 
the  documents  responsive  to  the 
request,  excluding  the  costs  of 
reproducing  the  first  100  pages.  For  a 
request  to  be  included  in  this  category, 
requesters  must  show  that  the  request 
being  made  is  authorized  by  and  under 
the  auspices  of  a  qualifying  Institution 
and  that  the  records  are  not  sought  for 
a  commercial  use  but  are  sought  in 
furtherance  of  scholarly  research  (if  the 
request  is  from  an  educational 
Institution)  or  scientific  research  (if  the 
request  is  from  a  noncommercial 
scientific  institution). 

(b)  The  Farm  Credit  System  L:surance 
Corporation  shall  charge  fees  for  records 
requested  by  representatives  of  the  news 
media  in  an  amount  which  equals  the 
cost  of  reproducing  the  documents 
responsive  to  the  request,  excluding  the 
costs  of  reproducing  the  first  100  pages. 
For  a  request  to  be  included  in  this 
category,  the  requester  must  qualify  as 
a  representative  of  the  news  media  and 
the  request  must  not  be  made  for  a 
commercial  use.  A  request  for  records 
supporting  the  news  dissemination 
function  of  the  requester  shall  not  be 
considered  to  be  a  request  that  is  for  a 
commercial  use. 


24642         Federal  Register  /  Vol.  59,  No.  91  /  Thursday.  May  12,  1994  /  Rules  and  Regulations 


(c)  The  Farm  Credit  System  hisurance 
Corporation  shall  charge  fees  for  records 
requested  by  persons  or  entities  making 
a  commercial  use  request  in  an  amount 
that  equals  the  full  direct  costs  for 
searching  for.  reviewing  for  release,  and 
reproducing  the  records  sought. 
Commercial  use  requesters  are  not 
entitled  to  2  hours  of  free  search  time 
nor  100  firee  pages  of  reproduction  of 
documents.  In  accordance  with  " 
§  1402.26,  commercial  use  requesters 
may  be  charged  the  costs  of  searching 
for  and  reviewing  records  even  if  there 
is  ultimately  no  disclosure  of  records. 

Id)  The  Farm  Credit  System  Insurance 
Corporation  shall  charge  fees  for  records 
requested  by  persons  or  entities  that  are 
not  classified  in  any  of  the  categories 
hsted  in  paragraphs  (a),  (b).  or  (c)  of  this 
section  in  an  amount  that  equals  the  full 
reasonable  direct  cost  of  searching  for 
and  reproducing  records  that  are 
responsive  to  the  request,  excluding  the 
first  2  hours  of  search  time  and  the  cost 
of  reproducing  the  first  100  pages  of 
records.  In  accordance  with  §  1402.26, 
requesters  in  this  category  may  be 
charged  the  cost  of  searching  for  records 
even  if  there  is  ultimately  no  disclosiu^ 
of  records,  excluding  the  first  2  hours  of 
search  time. 

(e)  For  purposes  of  the  exceptions 
contained  in  this  section  on  assessment 
of  fees,  the  word  pages  refers  to  paper 
copies  of  "8'/i  X  11"  or  "11  x  14."  Thus, 
requesters  are  not  entitled  to  100 
microfiche  or  100  computer  disks,  for 
example.  A  microfiche  containing  the 
equivalent  of  100  pages  or  a  computer 
disk  containing  the  equivalent  of  100 
pages  of  computer  printout  meets  the 
terms  of  the  exception. 

(f)  For  purposes  of  paragraph  (d)  of 
this  section,  the  term  search  time  has  as 
its  basis,  manual  search.  To  apply  this 
term  to  searches  made  by  computer,  the 
Farm  Credit  System  Insurance 
Corporation  will  determine  the  hourly 
cost  of  operating  the  central  processing 
unit  and  the  operator's  hourly  salary 
plus  16  percent  of  that  rate.  When  the 
cost  of  search  (including  the  operator 
time  and  the  cost  of  operating  the 
computer  to  process  a  request)  equals 
the  equivalent  dollar  amount  of  2  hours 
of  the  salary  of  the  person  performing 
the  search,  i.e.,  the  operator,  the  Farm 
Credit  System  Insurance  Corporation 
will  begin  assessing  charges  for 
computer  search. 

§  1402.22    Fees  to  be  charged. 

(a)  Generally,  the  fees  charged  for 
requests  for  records  shall  cover  the  full 
allowable  direct  costs  of  searching  for, 
reproducing,  and  reviewing  documents 
that  are  responsive  to  a  request  for 
information. 


(b)  Manual  searches  for  records  will 
be  charged  at  the  salary  rate(s)  (i.e.. 
basic  pay  plus  16  percent  of  that  rate) 
of  the  employee(s}  making  the  search. 

(c)  Computer  searches  for  records  will 
be  charged  at  the  actual  direct  cost  of 
providing  the  service.  This  will  include 
the  cost  of  operating  the  central 
processing  unit  for  that  portion  of 
operating  time  that  is  directly 
attributable  to  searching  for  records  and 
the  operator/programmer  salary 
apportionable  to  the  search.  A  charge 
shall  also  be  made  for  any  substantial 
amounts  of  special  supplies  or  materials 
used  to  contain,  present,  or  make 
available  the  output  of  computers,  based 
upon  the  prevailing  levels  of  costs  to  the 
Farm  Credit  System  Insurance 
Corporation  for  the  type  and  amount  of 
such  supplies  of  materials  that  are  used. 
Nothing  in  this  paragraph  shall  be 
construed  to  entitle  any  person  or 
entity,  as  a  right,  to  any  services  in 
connection  with  computerized  records, 
other  than  services  to  which  such 
person  or  entity  may  be  entitled  under 
the  provisions  of  this  subpart. 

(d)  Only  requesters  who  are  seeking 
dociunents  for  commercial  use  may  be 
charged  for  time  spent  reviewing 
records  to  determine  whether  they  are 
exempt  from  mandatory  disclosure. 
Charges  may  be  asses.sed  only  for  the 
initial  review;  i.e.,  the  review 
undertaken  the  first  time  the  Farm 
Credit  System  Insurance  Corporation 
analyzes  the  applicability  of  a  specific 
exemption  to  a  particular  record  or 
portion  of  a  record.  Records  or  portions 
of  records  withheld  in  full  under  an 
exemption  that  is  subsequently 
determined  not  to  apply  may  be 
reviewed  again  to  determine  the 
applicability  of  other  exemptions  not 
previously  considered.  The  costs  for 
such  a  subsequent  review  is  assessable. 

(e)  Records  will  be  reproduced  at  a 
rate  of  $.15  per  page.  For  copies 
prepared  by  computer,  such  as  tapes  or 
printouts,  die  requester  shall  be  charged 
the  actual  cost,  including  operator  time, 
of  production  of  the  tape  or  printout. 
For  other  methods  of  reproduction,  the 
actual  direct  costs  of  producing  the 
docuraent(s)  shall  be  charged. 

(f)  The  Farm  Credit  System  Insurance 
Corporation  will  recover  the  full  costs  of 
providing  services  such  as  those 
eniunerated  below  when  it  elects  to 
provide  them: 

(1)  Certifying  that  records  are  true 
copies;  or 

(2)  Sending  records  by  special 
methods  such  as  express  mail. 

(g)  Remittances  shall  be  in  the  form 
either  of  a  personal  check  or  bank  draft 
drawn  on  a  bank  in  the  United  States, 
or  a  postal  money  order.  Remittances 


shall  be  made  payable  to  the  order  of  the 
Farm  Credit  System  Insurance 
Corporation. 

(h)  A  receipt  for  fees  paid  will  be 
given  upon  request. 

§  1 402.23    Waiver  or  reduction  of  fees. 

(a)  The  Farm  Credit  System  Insurance 
Corporation  may  grant  a  waiver  or 
reduction  of  fees  if  the  Farm  Credit 
System  Insurance  Corporation 
determines  that  the  disclosure  of  the 
information  is  in  the  public  interest 
because  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
Government,  and  the  disclosure  of  the 
information  is  not  primarily  in  the 
commercial  interest  of  the  requester. 

(b)  The  Farm  Credit  System  Insurance 
Corporation  will  not  charge  fees  to  any 
requester,  including  commercial  use 
requesters,  if  the  cost  of  collecting  a  fee 
would  be  equal  to  or  greater  than  the  fee 
itself.  The  elements  to  be  considered  in 
determining  the  "cost  of  collecting  a 
fee"  are  the  administrative  costs  of 
receiving  and  recording  a  requester's 
remittance  and  processing  the  fee. 

§  1402.24    Advance  payments— notice. 

(a)  Where  it  is  anticipated  that  the 
fees  chargeable  will  amount  to  more 

.  than  $25  and  the  requester  has  not 
indicated  in  advance  a  willingness  to 
pay  fees  as  high  as  are  anticipated,  the 
requester  shall  be  promptly  notified  of 
the  amount  of  the  anticipated  fee  or 
such  portion  thereof  that  can  be  readily 
estimated. 

(b)  If  the  anticipated  fees  exceed  $250 
and  if  the  requester  has  a  history  of 
promptly  paying  fees  charged  in 
coimection  with  information  requests, 
the  Farm  Credit  System  Insurance 
Corporation  may  obtain  satisfactory 
assurances  that  the  requester  will  fully 
pay  the  fees  anticipated. 

(c)  If  the  anticipated  fees  exceed  $250 
and  if  the  requester  has  no  history  of 
paying  fees  charged  in  connection  with 
information  requests,  the  Farm  Credit 
System  Insiu-ance  Corporation  may 
require  an  advance  payment  of  fees  in' 
an  amount  up  to  the  full  amount 
anticipated. 

(d)  If  the  requester  has  previously 
failed  to  pay  a  fee  charged  within  30 
days  of  the  date  of  a  biUing  for  fees 
charged  in  connection  with  information 
requests,  the  Farm  Credit  System 
Insurance  Corporation  may  require  the 
requester  to  pay  the  fees  owed,  plus 
interest,  or  demonstrate  that  the  full 
amount  owed  has  been  paid,  and 
require  the  requester  to  make  an 
advance  payment  of  the  full  amount  of 
the  fees  anticipated  before  processing  a 
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new  request  or  a  pending  request  from 
that  requester. 

(e)  The  notice  of  the  amount  of  an 
anticipated  fee  or  a  request  for  an 
advance  deposit  shall  include  an  offer  to 
the  requester  to  confer  with  identified 
Farm  Credit  System  Insurance 
Corporation  personnel  to  attempt  to 
reformulate  the  request  in  a  manner 
which  will  meet  the  needs  of  the 
requester  at  a  lower  cost. 

§1402.25    Interest 

The  Farm  Credit  System  Insurance 
Corporation  may  begin  charging  interest 
on  unpaid  fees,  starting  on  the  31st  day 
following  the  day  on  which  the  bill  for 
such  fees  was  sent.  Lnterest  will  not 
accrue  if  payment  of  the  fees  has  been 
received  by  the  Farm  Credit  System 
Insurance  Corporation,  even  if  said 
payment  has  not  been  processed. 
Interest  will  accrue  at  the  rate 
prescribed  in  section  3717  of  title  31, 
United  States  Code,  and  will  accrue 
from  the  day  on  which  the  bill  for  such 
fees  was  sent. 

§  1402.26    Charges  for  unsuccessful 
searches  or  reviews. 

The  Farm  Credit  System  Insurance 
Corporation  may  assess  charges  for  time 
spent  searching  for  records  on  behalf  of 
requesters  in  the  categories  provided  for 
in  §  1402.21  (c)  and  (d),  even  if  there  are 
no  records  that  are  responsive  to  the 
request  or  there  is  ultimately  no 
disclosure  of  records.  The  Farm  Credit 
System  Insurance  Corporation  may 
assess  charges  for  time  spent  reviewing 
records  for  requesters  in  the  category 
provided  for  in  §  1402.21(c)  even  if  the 
records  located  are  determined  to  be 
exempt  from  disclosure. 

§1402.27    Aggregating  requests. 

A  requester  may  not  file  multiple 
requests  at  the  same  time,  each  seeking 
portions  of  a  doc^iment  or  documents, 
solely  in  order  to  avoid  payment  of  fees. 
When  the  Farm  Credit  System  Insurance 
Corporation  reasonably  believes  that  a 
requester,  or  a  group  of  requesters  acting 
in  concert,  is  attempting  to  break  a 
request  down  into  a  series  of  requests 
for  the  purpose  of  evading  the 
assessment  of  fees,  the  Farm  Credit 
System  Insurance  Corporation  may 
aggregate  any  such  requests  and  charge 
accordingly.  One  element  to  be 
considered  in  determining  whether  a 
belief  would  be  reasonable  is  the  time 
period  over  which  the  requests  have 
occurred. 


Dated:  May  3.  1994. 
Nan  P.  Mitchem, 

Acting  Secretary  to  the  Board,  Farm  Credit 
System  Insurance  Corporation. 
[PR  Doc.  94-11443  Filed  5-11-94;  8:45  am] 
BILUNG  COOC  671(M)1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  74 

[Docket  No.  92C-0292] 

Listing  of  Color  Additives  Subject  to 
Certification;  FD&C  Red  No.  40; 
Confirmation  of  Effective  Date 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  confirmation  of 
effective  date. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  of  March  19,  1994,  of  the 
final  rule  that  appeared  in  the  Federal 
Register  of  February  16, 1994  (59  FR 
7635;  corrected  February  22, 1994  (59 
FR  8507)),  and  amended  the  color 
additive  regulations  to  provide  for  the 
safe  use  of  FD&C  Red  No.  40  and  FD&C 
Red  No.  40  Aluminum  Lake  for  coloring 
drugs  and  cosmetics  intended  for  use  in 
the  area  of  the  eye. 

DATES:  Effective  date  confirmed:  March 
19,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Martin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-217),  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204-0001.  202-254- 
9519. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  16.  1994 
(59  FR  7635;  corrected  February  22, 
1994  (59  FR  8507)),  FDA  amended  21 
CFR  74.1340  and  21  CFR  74.2340  to 
provide  for  the  use  of  FD&C  Red  No.  40 
and  FD&C  Red  No.  40  Aluminum  Lake 
for  coloring  drugs  and  cosmetics 
intended  for  use  in  the  area  of  the  eye. 

FDA  gave  interested  persons  until 
March  18, 1994,  to  file  objections  or 
requests  for  a  hearing.  The  agency 
received  no  objections  or  requests  for  a 
hearing  on  the  final  rule.  Therefore, 
FDA  concludes  that  the  final  rule 
published  in  the  Federal  Register  of 
February  16,  1994,  should  be  confirmed 
as  corrected  on  February  22, 1994. 

List  of  Subjects  in  21  CFR  Part  74 

Color  additives.  Cosmetics,  Drugs. 

Therefore,  under  the  Federal  Food, 

Drug,  and  Cosmetic  Act  (sees.  201,  401, 


402. 403. 409. 501, 502, 505.  601,  602, 
701,  721 (21 U.S.C.  321, 341, 342,  343, 
348,  351,  352.  355.  361,  362,  371,  379e)) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10).  notice  is  given  that  no 
objections  or  requests  for  a  hearing  were 
filed  in  response  to  the  February  16, 
1994,  final  rule.  Accordingly,  the 
amendments  promulgated  thereby 
became  effective  March  19. 1994. 

Dated:  May  4,  1994. 
Michael  R.  Taylor. 

Deputy  Commissioner  for  Policy. 

|FR  Doc.  94-11593  Filed  5-11-94:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Part  565 

Panamanian  Transactions 
Regulations;  Resolution  of  Claims 
from  Blocked  Government  of  Panama 
Assets 

AGENCY:  Office  of  Foreign  Assets 

Control,  Treasury. 

ACTION:  Final  rule;  amendment. 

SUMMARY:  The  Office  of  Foreign  Assets 
Control  is  amending  the  Panamanian 
Transactions  Regulations  to  include  a 
statement  of  licensing  policy  indicating 
that  specific  licenses  may  he  issued 
authorizing  the  release  of  blocked 
Government  of  Panama  funds  at  the 
request  of  that  government  to  satisfy 
settlements,  final  judgments  and  arbitral 
awards  with  respect  to  claims  of  U.S. 
persons  arising  prior  to  April  5, 1990. 
The  Office  of  Foreign  Assets  Control 
will  also  accept  license  applications 
with  respect  to  such  claims  from  U.S. 
persons  seeking  judicial  orders  of 
attachment  against  blocked  Government 
of  Panama  assets  in  satisfaction  of  final 
judgments  entered  against  the 
Government  of  Panama  provided  such 
applications  are  submitted  no  later  than 
June  15. 1994. 

EFFECTIVE  DATE:  May  9,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  I.  Pinter.  Chief  of  Licensing  (teL: 
202/622-2480).  or  William  B.  Hoffman. 
Chief  Counsel  (tel.:  202/622-2410). 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington,  DC  20220. 
SUPPi.EMENTARY  INFORMATION: 

Electronic  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
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Federa]  Register.  By  modem  dial  202/ 
512-1387  or  call  202/512-1530  for  disks 
or  paper  copies.  This  file  is  available  in 
Postscript.  WordPerfect  5.1  and  ASCII. 

Background 

Executive  Order  12710  of  April  5, 
1990,  3  CFR,  1990  Comp..  p.  282. 
terminated  the  national  emergency 
declared  on  April  8. 1988,  with  respect 
to  Panama,  and  lifted  sanctions  imposed 
against  the  Noriega  regime.  Pursuant  to 
section  207(a)(2)  of  the  International 
Emergency  Economic  Powers  Act,  50 
U.S.C.  1706(a)(2).  however,  the  order 
continued  the  blocking  of  certain 
Government  of  Panama  assets  in  the 
United  States,  with  the  understanding  of 
the  Government  of  Panama,  to  facilitate 
resolution  of  claims  of  U.S.  persons. 

To  foster  the  resolution  of  U.S. 
persons'  claims  against  the  Government 
of  Panama  auising  prior  to  the  April  5. 
1990  lifting  date,  the  Office  of  Foreign 
Assets  Control.  Department  of  the 
Treasury  ("FAC"),  is  amending  the 
Panamanian  Transactions  Regulations, 
31  CFR  part  565  (the  "Regulations")  to 
include  a  statement  of  licensing  policy 
announcing  that  the  release  of  blocked 
Government  of  Panama  assets  may  be 
licensed  at  the  request  of  that 
government  to  satisfy  settlements,  final 
judgments  and  arbitral  awards  in  favor 
of  U.S.  persons,  where  the  claims  arose 
prior  to  April  5, 1990.  In  addition,  FAC 
will  accept  license  applications  from 
U.S.  persons  seeking  judicial  orders  of 
attachment  against  blocked  Government 
of  Panama  assets  in  satisfaction  of  final 
judgments  entered  in  favor  of  the 
applicants  with  respect  to  such  claims 
against  the  Government  of  Panama, 
provided  such  applications  are 
submitted  no  later  that  June  15, 1994. 
The  term  "Govermnent  of  Panama"  for 
these  purposes  is  defined  in  §  565.303  of 
the  Regulations,  including  appendix  A 
to  part  565. 

Note:  Procedures  for  specific  license 
applications  are  set  forth  in  §565.801  of 
the  Regulations.  Unlicensed  transfers  of 
blocked  Government  of  Panama  assets, 
including  transfers  pursuant  to  judicial 
order,  are  prohibited  and  are  null  and 
void  as  provided  in  §§  565.201  and 
565.204.  Violations  of  this  part  are 
punishable  by  criminal  and  civil 
penalties  as  provided  in  §§  565.701 
through  565.705. 

Because  the  Regtilations  involve  a 
foreign  affairs  function.  Executive  Order 
12866  and  the  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553.  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 


required  for  this  rule,  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612.  does 
not  apply. 

List  of  Subjects  In  31  CFR  Part  565 

Panama.  Blocking  of  assets.  Foreign 
claims.  Penalties.  Reporting  and 
recordkeeping  requirements.  Transfer  of 
assets. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  565  is  amended 
as  follows: 

PART  56&-PANAMANIAN 
TRANSACTIONS  REGULATIONS 

1.  The  authority  citation  for  part  565 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  1701-1706.  E.O. 
12635,  3  CFR.  1988  Comp.,  p.  563;  E.O. 
12710,  3  CFR.  1990  Comp..  p.  282. 

Subpart  E Licenses,  Authorizations 

and  Statements  of  Licensing  Policy 

2.  Section  565.512  is  added  to  subpart 
E  to  read  as  follows: 

S  565.512  Licensing  policy  wttti  respect  to 
blocked  Govemnf)ent  of  Panama  Assets. 

(a)  Licenses  may  be  issued  on  a  case- 
by-case  basis  authorizing  the  release  of 
blocked  Government  of  Panama  assets  at 
the  request  of  that  government  to  satisfy 
settlements,  final  judgments  and  arbitral 
awards  with  respect  to  claims  of  U.S. 
persons  arising  prior  to  April  5. 1990. 

(b)  Licenses  may  be  issued  on  a  case- 
by-case  basis  authorizing  U.S.  persons 
to  seek  judicial  orders  of  attachment 
against  blocked  Government  of  Panama 
assets  in  satisfaction  of  final  judgments 
entered  in  favor  of  the  applicants  with 
respect  to  claims  arising  prior  to  April 
5. 1990  against  the  Government  of 
Panama.  The  term  "Government  of 
Panama"  for  these  piuposes  is  defined 
in  §  565.303,  including  appendix  A  to 
this  part. 

(1)  Applications  pursuant  to 
paragraph  (b)  of  this  section  must  be 
submitted  to  the  Licensing  Ehvision  of 
the  Office  of  Foreign  Assets  Control  not 
later  than  June  15. 1994.  and  must 
include  a  certified  copy  of  the  final 
judgment  and  evidence  that  the  claim 
on  which  the  judgment  was  entered 
arose  against  the  Govenunent  of  Panama 
prior  to  Aprils.  1990. 

(2)  If  the  licensed  proceedings  result 
in  a  final  judicial  order  of  attachment 
against  the  blocked  assets,  a  certified 
copy  of  that  order  must  be  submitted  to 
the  Licensing  Division  of  the  Office  of 
Foreign  Assets  Control.  Specific  licenses 
may  be  issued  on  the  basis  of  such 
orders  authorizing  release  of  blocked 
Government  of  Panama  funds  deemed 
in  the  attachment  order  to  be  subject  to 
attachment  to  satisfy  the  applicant's 
final  judgment. 


Dated:  April  22.  1994. 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 

Approved:  April  28, 1994. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  (Pegulatory,  Tariff 
and  Trade  Enforcement). 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[KS-3-1-6332;  FRL-4882-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Kansas 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  action  approves  the  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  state  of  Kansas  for  the 
purpose  of  establishing  a  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program  (SBAP).  The 
revision  was  submitted  by  the  state  to 
satisfy  the  Federal  mandate,  found  in 
section  507  of  the  Clean  Air  Act  (CAA), 
to  ensure  that  small  businesses  have 
access  to  the  technical  assistance  and 
regulatory  information  necessary  to 
comply  with  the  CAA. 
DATES:  This  final  rule  will  be  effective 
July  11, 1994  unless  notice  is  received 
by  Jime  13. 1994  that  adverse  or  critical 
comments  will  be  submitted.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  dociunents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the:  Environmental 
Protection  Agency,  Air  Branch.  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101;  and  the  Kansas  Department  of 
Health  and  Environment  (KDHE). 
Bureau  of  Air  and  Radiation,  Forbes 
Field.  Building  283.  Topeka.  Kansas 
66620-0001. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Wayne  A.  Kaiser  at  (913)  551-7603. 
SUPPt.EMENTARY  INFORMATION: 

I.  Background 

Implementation  of  the  provisions  of 
the  CAA,  as  amended  in  1990,  will 
require  regulation  of  many  small 
businesses  so  that  areas  may  attain  and 
maintain  the  National  ambient  air 
quality  standards  and  reduce  the 
emission  of  air  toxics.  Small  businesses 
frequently  lack  the  technical  expertise 


Federal  Register  /  Vol.  59.  No.  91  /  Thursday.  May  12.  1994  /  Rules  and  Regulations         24645 


and  financial  resources  necessary  to 
evaluate  such  regulations  and  to 
determine  the  appropriate  mechanisms 
for  compliance.  In  anticipation  of  the 
impact  of  these  requirements  on  small 
businesses,  the  CAA  requires  that  states 
adopt  a  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program  (SBAP), 
and  submit  this  program  as  a  revision  to 
the  federally  approved  SIP.  In  addition, 
the  CAA  directs  EPA  to  oversee  these 
small  business  assistance  programs  and 
report  to  Congress  on  their 
implementation.  The  requirements  for 
establishing  an  SBAP  aie  set  out  in 
section  507  of  title  V  of  the  CAA.  In 
February  1992.  EPA  issued  Guidelines 
for  the  Implementation  of  Section  507  of 
the  1990  Clean  Air  Act  Amendments,  in 
order  to  delineate  the  Federal  and  state 
roles  in  meeting  the  new  statutory 
pro\isions.  and  as  a  tool  to  provide 
further  guidance  to  the  states  on 
submitting  acceptable  SIP  revisions. 

The  state  of  Kansas  has  submitted  an 
SIP  revision  to  EPA  in  order  to  satisfy 
the  requirements  of  section  507.  In  order 
to  gain  full  approval,  the  state  submittal 
must  provide  for  each  of  the  following 
program  elements:  (1)  The 
establishment  of  an  SBAP  to  provide 
technical  and  compliance  assistance  to 
small  businesses;  (2)  the  estabhshment 
of  a  State  Small  Business  Ombudsman 
to  represent  the  interests  of  small 
businesses  in  the  regulatory  process; 
and  (3)  the  creation  of  a  Compliance 
Advisory  Panel  (CAP)  to  determine  and 
report  on  the  overall  effectiveness  of  the 
SBAP. 

11.  Analysis 

1 .  Small  Business  Assistance  Program 

Section  507(a)  sets  forth  six 
requirements  (a  seventh  requirement, 
establishment  of  an  Ombudsman  office, 
is  discussed  in  the  next  section)  that  the 
state  must  meet  to  have  an  approvable 
SBAP.  Specifically,  these  elements  are: 
(1)  Developing,  collecting,  and 
coordinating  information  exchange  on 
compliance  methods  and  control 
technologies;  (2)  providing  assistance  to 
small  business  stationary  sources  with 
pollution  prevention  and  accidental 
release  prevention  and  detection;  (3) 
providing  assistance  for  determining 
applicable  requirements  under  the  Act 
and  permit  issuance;  (4)  determining 
adequate  mechanisms  for  notifying 
smaU  business  stationary  sources  of 
their  right  under  the  Act  on  a  timely 
basis;  (5)  determining  adequate 
mechanisms  for  informing  small 
business  stationary  sources  of  their 
obligations  under  the  Act,  including  a 
program  for  referring  sources  to 


qualified  auditors,  or  for  the  state  to 
provide  for  sui-h  audits  to  determine 
compliance  with  this  Act;  and  (6) 
procedures  for  considering  requests 
from  small  business  stationary  sources 
for  modifications  of  work  practices,  or 
technological  methods  of  compliance  or 
compliance  procedures.  The  SBAP 
services  will  be  provided  by  a 
consortium  of  three  state  universities: 
the  University  of  Kansas'  Center  for 
Environmental  Education  and  Training 
within  the  Division  of  Continuing 
Education;  Kansas  State  University's 
Industrial  Extension  Service,  a  program 
of  the  College  of  Engineering  and  the 
Cooperative  Extension  Service;  and 
Wichita  State  University's  Center  for 
Technology  Application.  The  SBAP  will 
provide  information  and/or  compliance 
arid  technical  assistance  relevant  to  each 
of  the  six  elements  above.  Additional 
information  concerning  individual 
responsibilities  of  the  consortium 
members  is  contained  in  the  technical 
support  document,  which  is  part  of  the 
docket  for  this  rulemaking  and  which  is 
available  from  the  EPA  office  Usted 
above.  The  SBAP  has  been  operational 
since  October  1. 1993.  The  SBAP 
consortium's  contract  with  KDHE  will 
be  renewed  yearly. 

2.  Ombudsman 

Section  507(a)(3)  requires  the 
designation  of  a  state  office  to  serve  as 
the  Ombudsman  for  small  business 
stationary  sources.  The  Ombudsman 
position  has  been  designated  in  the 
Office  of  Science  and  Support  of  the 
KDHE.  This  position  was  filled  on 
November  18. 1993.  The  Ombudsman 
will  have  direct  access  to  the  Secretary 
(program  manager)  of  the  KDHE.  to  the 
director  of  the  Division  of  the 
Enviroiunent  of  the  KDHE.  the  manager 
of  the  air  pollution  control  program,  and 
other  state  agencies  as  necessary  to 
perform  the  functions  of  its  office 
independently  of  the  air  pollution 
regulatory  and  enforcement  programs. 

3.  Compliance  Advisory  Panel  (CAP) 

Section  507(e)  requires  the  state  to 
estabhsh  a  CAJP  that  must  include  two 
members  selected  by  the  Governor  who 
are  not  owners  or  representatives  of 
owTiers  of  small  businesses;  four 
members  selected  by  the  state 
legislature  who  are  owners,  or  represent 
owTiers.  of  small  businesses;  and  one 
member  selected  by  the  head  of  the 
agency  in  charge  of  the  Air  Pollution 
Permit  Program.  The  state  has  met  this 
requirement.  All  members  of  the  CAP 
have  been  appointed  in  accordance  with 
the  provisions  of  section  507(e).  The 
CAP  held  its  initial  meeting  on 
December  9. 1993. 


In  addition  to  establishing  the 
minimum  membership  of  the  CAP.  the 
CAA  deUneates  four  responsibilities  of 
the  Panel:  (1)  To  render  advisory 
opinions  concerning  the  effectiveness  of 
the  SBAP.  difficulties  encountered,  and 
the  degree  and  severity  of  enforcement 
actions;  (2)  to  periodically  report  to  EPA 
concerning  the  SBAP's  adherence  to  the 
principles  of  the  Paperu-ork  Reduction 
Act.  the  Equal  Access  to  Justice  Act.  and 
the  Regulatory  Flexibility  Act;  (3)  to 
review  and  assure  that  information  for 
small  business  stationary  sources  is 
easily  understandable;  and  (4)  to 
develop  and  disseminate  the  reports  and 
advisory  opinions  made  through  the 
SBAP.  the  state  has  met  these 
requirements  by  committing  the  CAP  to 
perform  these  functions. 

Legislative  authority  for  the  SBAP. 
CAP,  and  ombudsman  was  obtained 
during  the  1993  legislative  session  and 
is  contained  in  the  Kansas  Air  Quality 
Act,  Section  15.  All  three  programs  are 
funded  by  air  emissions  fees,  authority 
for  which  is  contained  in  section  8  of 
the  Kansas  Air  Quality  Act. 

4.  Two  Additional  Provisions  Which  the 
State  Submittal  Must  Address  Include 
Source  Eligibility  and  Fee  Reduction 
Authority 

Section  507(c)(1)  of  the  CAA  defines 
the  term  "small  business  stationary 
source"  as  a  stationary  source  that: 

(a)  Is  owTied  or  operated  by  a  person 
who  employs  100  or  fewer  individuals. 

(b)  Is  a  small  business  concern  as 
defined  in  the  Small  Business  Act; 

(c)  Is  not  a  major  stationary  source; 

(d)  Does  not  emit  50  tons  per  year 
(tpy)  or  more  of  any  regulated  pollutant; 
and 

(e)  Emits  less  than  75  tpy  of  all 
regulated  pollutants. 

Section  507(c)  allows  states,  after 
notice  and  opportunity  for  pubhc 
comment,  to  extend  the  definition  of 
eligible  source  to  include  small  business 
stationary  sources  which  do  not  meet 
the  criteria  of  subparagraphs  (3),  (4),  or 
(5)  of  section  507(c).  but  do  not  emit 
more  than  100  tpy  of  all  regulated 
pollutants. 

The  state  submittal  specifies  that 
upon  petition  by  a  source,  the  Secretary, 
after  notice  and  opportunity  for  public 
comment,  may  include  as  a  small 
business  stationary  source,  any  source 
which  does  not  meet  the  criteria  of 
subparagraphs  (3).  (4),  or  (5)  of  section 
507(c).  but  which  does  not  emit  more 
than  100  tpy  of  all  regulated  pollutants. 
This  conforms  to  the  requirements  of 
section  507(c)  and  is  acceptable. 

Also,  the  state  submittal  provides  that 
the  Secretary  may  exclude  from  the 
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small  business  stationary*  source 
definition  any  category  or  subcategory 
of  sources  that  the  Administrator  of  EPA 
determines  to  have  sufficient  technical 
and  financial  capabilities  to  meet  the 
requirements  of  the  Act  without  the 
application  of  this  program,  as  provided 
by  section  507  (c)(3)(A)  of  the  Act. 

The  Secretary,  in  consultation  with 
the  Administrator  of  EPA  and  the  Small 
Business  Administration,  and  after 
providing  notice  and  opportunity  for 
pubhc  hearing,  may  exclude  from  the 
small  business  stationary  source 
definition  under  this  section,  any 
category  or  subcategory  of  sources  that 
the  Secretary  determines  to  have 
sufficient  technical  and  financial 
capabihties  to  meet  the  requirements  of 
the  Act  without  the  application  of  this 
subsection. 

Section  507(b)  allows  states  flexibifity 
to  reduce  permit  fees  to  take  into 
account  the  financial  resources  of  small 
business. 

Under  state  statute,  the  Secretary  may 
reduce  any  fee  required  by  the  Act  for 
any  classification  of  small  business 
source  to  take  into  account  the  financial 
resources  of  such  classification. 

Summary 

The  state  has  submitted  an  SIP 
revision  implementing  or  committing  to 
implement  each  of  the  required  SBAP 
elements  required  by  section  507  of  the 
CAA.  The  KDHE  has  contracted  with  a 
consortium  of  state  universities  to 
implement  the  small  business  stationary 
source  technical  and  environmental 
compliance  assistance  program.  The 
Ombudsman  position  has  been 
established  writhin  the  KDHE  £md  the 
position  has  been  filled.  The  CAP  has 
been  appointed  and  has  met.  The  state 
submittal  meets  in  full  the  requirements 
of  section  507  of  the  Act. 

EPA  Action 

EPA  is  approving  the  SIP  revision 
submitted  by  the  state  of  Kansas.  The 
state  has  submitted  an  SIP  revision 
implementing  each  of  the  required 
program  elements  required  by  section 
507  of  the  Act. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
July  11, 1994  unless,  by  June  13, 1994. 
notice  is  received  that  adverse  or  critical 
comments  will  be  submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  pubfishing  two  subsequent 
documents.  One  document  will 
withdraw  the  final  action  and  another 
will  begin  a  new  rulemaking  by 


announcing  a  proposal  of  the  action  and 
establishing  a  comment  period.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  July  11,1994. 

This  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  as 
revised  by  an  October  4, 1993, 
memorandum  fitim  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for 
Office  of  Air  and  Radiation.  On  January 
6, 1989,  the  Office  of  Management  and 
Budget  (OMB)  waived  Table  2  and  3  SIP 
revisions  from  the  requirement  of 
section  3  of  Executive  Order  12291  for 
two  years.  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  OMB  has  agreed 
to  continue  the  waiver  until  such  time 
as  it  rules  on  EPA's  request.  This 
request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibihty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal/state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
(Union  Electric  Co.  vs.  U.S.  E.P.A..  427 
U.S.  246,  255-66  (S.Ct.  1976):  42  U.S.C 
7410(a)(2)). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  11, 1994.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
Judicial  review,  nor  does  it  extend  the 


time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307a))(2).) 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
Pollution  Control,  Incorporation  by 
reference.  Small  business  assistance 
program. 

Dated:  April  28. 1994. 
William  Rice. 

Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PAFrr52-{AMENDEDl 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  R — Kansas 

2.  Section  52.870  is  amended  by 
adding  paragraph  (c)(28)  to  read  as 
follows: 

§52.870    Identification  of  plan. 


(c)*  *  • 

(28)  A  plan  for  implementation  of  the 
Small  Business  Stationary  Source 
Technical  and  Environment^ 
CompUance  Assistance  Program  was 
submitted  by  the  Kansas  Department  of 
Health  and  Environment  as  a  revision  to 
the  Kansas  State  Implementation  Plan 
(SEP)  on  January  25, 1994. 

(i)  Incorporation  by  reference. 

(A)  Kansas  SIP,  Small  Business 
Stationary  Source  Technical  and 
Environmental  Compliance  Assistance 
Program,  dated  November  15, 1993. 
[FR  Doc  94-11469  Filed  5-11-94;  8:45  ami 
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Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 
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SUMMARY:  The  purpose  of  this  revision 
to  the  Missouri  State  Implementation 
Plan  (SIP)  is  to  include  the  lead 
nonattainment  areas  into  the  existing 
new  soiure  review  (NSR)  program.  This 
revision  changes  the  applicability 
requirements  by  changing  the  definition 
of  nonattainment  area  in  the  state 
regulations  to  include  lead 
nonattainment  areas,  and  to  delete  the 
Kansas  City  area  as  a  nonattainment 
area  in  light  of  its  attainment  of  the 
ozone  standard. 

In  this  document  EPA  takes  final 
action  on  a  limited  approval,  because 
Missouri  has  not  yet  submitted  to  EPA 
augmented  new  source  permit  rules 
which  meet  the  amended  requirements 
of  part  D  of  title  I  of  the  Qean  Air  Act. 

EFFECTIVE  DATE:  This  final  rule  will 
become  effective  on  June  13.  1994. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hoiu^  at  the  EPA,  Air  Branch, 
728  Miiuiesota  Avenue.  Kansas  City, 
Kansas  66101;  the  Missouri  Department 
of  Natural  Resources.  Air  Pollution 
Control  Program,  Jefferson  State  Office 
Building,  205  Jefferson  Street,  Jefferson 
City,  Missouri  65101;  and  the  EPA  Air 
and  Radiation  Docket  and  Information 
Center.  401  M  Street,  SW.,  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Lambrechts  at  (913)  551-7846. 

SUPPLEMENTARY  INF0RMATK5N:  On 
February  4,  1994.  EPA  proposed  a 
rulemaking  to  approve  the  three 
Missouri  lead  nonattdnment  areas  into 
the  existing  Missouri  NSR  program.  The 
objective  of  this  final  rulemaking  is  to 
approve  the  three  Missouri  lead 
nonattainment  areas  into  the  existing 
NSR  program  in  Missouri.  This  SIP 
revision  contains  the  amendments  to  the 
SIP  defining  three  areas  in  Missouri  as 
nonattainment  for  lead.  This  SIP 
revision  is  also  being  accorded  limited 
approval  because  it  does  not  meet  all  of 
the  applicable  requirements  of  the  Act. ' 


'  EPA  may  grant  >uch  a  limited  approval  under 
section  1 10(lt)(3)  of  the  Act.  In  light  of  the  general 
authority  delegated  to  EPA  under  aectlon  301(a)  of 


As  of  April  6, 1994.  Missouri  submitted 
NSR  provisions  intended  to  address  the 
limited  approval,  and  EPA  is  currently 
revievnng  this  latest  submittal.  The 
limited  approval  strengthens  the 
existing  SIP  as  representing  an 
Improvement  over  what  is  currently  in 
the  SIP,  and  as  meeting  some  of  the 
applicable  requirements  of  the  Act.  In 
particular,  the  amendment  means  that 
Missouri's  NSR  requirements,  which 
meet  all  of  the  provisions  of  the 
preamended  Act.  apply  to  new  and 
modified  sources  of  lead  in  the 
nonattainment  areas. 

In  1978.  when  EPA  promulgated  the 
lead  National  Ambient  Air  Quality 
Standard,  it  was  not  authorized  to 
designate  areas  nonattainment. 
attainment,  or  unclassifiable  for  lead. 
Under  the  Clean  Air  Act  Amendments 
of  1990,  EPA  was  authorized  to  require 
states  to  designate  areas  as 
nonattainment.  attainment,  or 
unclassifiable  for  lead.  On  November  6. 
1991.  at  56  FR  56694.  EPA  designated 
the  following  areas  as  nonattainment  for 
lead:  the  city  of  Herculaneum  in 
Jefferson  County;  and  the  Dent.  Liberty 
and  Arcadia  townships  in  Iron  County. 
No  comments  were  received  in  response 
to  the  proposal.  For  a  complete 
discussion  of  the  state  submittal,  the 
reader  is  directed  to  the  propKJsed 
Federal  Register  document  at  59  FR 
5370. 

EPA  Action 

In  this  document.  EPA  takes  final 
action  on  the  rulemaking  to  provide 
limited  approval  of  the  incorporation  of 
three  Missouri  lead  nonattainment  areas 
into  the  existing  NSR  program  in 
Missouri. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4.  1993. 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for 
Office  of  Air  and  Radiation.  On  January 
6, 1989,  the  Office  of  Management  and 
Budget  (OMB)  waived  Table  2  and  Table 
3  SIP  revisions  fi-om  the  requirements  of 
section  3  of  Executive  Order  12291  for 

the  Act  to  take  actions  necessary  to  carry  out  the 
purposes  of  the  Act. 


two  years.  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
3  SIP  revisions.  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  EPA's  request.  This  request 
continues  in  effect  under  Executive 
Order  12866  which  superseded 
Executive  Order  12291  on  September 
30, 1993. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  rule  vdll  not  have  a  significant 
Impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301.  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements;  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal/state  relationship  under  the 
CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  Inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
{Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (S.Q.  1976);  42  U.S.C 
7410(a)(2)). 

Under  section  307fb)(l)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  11.  1994.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review,  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sub|ects  in  40  CFR  Part  52 

Eniironmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Lead. 
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Dated:  April  25, 1994. 
Willaim  A.  Spratlin, 

Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  AA— Missouri 

2.  Section  52.1320  is  amended  by 
adding  paragraph  (c)(83)  to  read  as 

follows: 

§  52.1 320    Identification  of  plan. 

•         •        •         •         * 

(c)*   •   • 

(83)  A  revision  to  the  Missouri  State 
Implementation  Plan  (SIP)  to 
incorporate  the  lead  nonattainment 
areas  into  the  existing  new  source 
review  (NSR)  program  was  submitted  by 
the  state  on  March  15,  1993.  This 
revision  changes  the  applicability 
requirements  by  changing  the  definition 
of  nonattainment  area  in  the  state 
regulations  to  include  lead 
nonattainment  areas,  and  to  delete  the 
Kansas  City  area  as  a  nonattainment 
area  in  Ught  of  its  attainment  of  the 
ozone  standard. 

(i)  Incorporation  by  reference. 

(A)  Revision  to  rule  10  C.S.R.  10- 
6.020,  definitions,  effective  February  26. 
1993. 
(PR  Doc.  94-11470  Filed  5-11-94:  8:45  am) 

BILLING  CODE  SS60-SO-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7046 
(AK-932-4210-06;  AA-66429} 

Partial  Revocation  of  Executive  Order 
No.  1919V2.  Dated  February  14, 1921, 
as  Amended,  and  Revocation  of  Public 
Land  Order  No.  219,  as  Amended; 
Alaska 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Pubhc  land  order. 

SUMMARY:  This  order  revokes  and 
Executive  Order  and  a  public  land 
order,  both  as  amended,  insofar  as  they 
affect  approximately  5.728  acres  of 
National  Forest  System  and  public  land 
withdrawn  for  townsite  purposes  at 
Passage  Canal  (Portage  Bay).  Alaska. 
The  land  is  no  longer  needed  for  the 
purpose  for  which  it  was  withdrawn. 


This  action  also  opens  the  land  for 
selection  by  the  State  of  Alaska,  if  such 
land  is  otherwise  available.  Any  land 
described  herein  that  is  not  conveyed  to, 
or  selected  by  the  State,  will  be  subject 
to  the  terms  and  conditions  of  the 
National  Forest  reservation  on  any  other 
withdrawal  of  record. 
EFFECTIVE  DATE:  May  12,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sue  A.  Wolf,  BLM  Alaska  State  Office, 
222  W.  7th  Avenue.  No.  13,  Anchorage. 
Alaska  99513-7599,  907-271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Executive  Order  No.  1919V2 
(Alaska  Tovmsite  Withdrawal  No.  1), 
dated  February  14.  1921,  and  Public 
Land  Order  No.  219,  both  as  amended, 
which  withdrew  land  at  Passage  Canal 
(Portage  Bay)  for  townsite  purposes,  are 
hereby  revoked  insofar  as  they  affect  the 
following  described  land: 

Seward  Meridian 

A  parcel  of  land  located  within  sees.  10  to 
15,  inclusive,  and  sees.  22  to  27,  inclusive, 
of  T.  8  N..  R.  4  E..  and  sees.  19.  20,  29,  and 
30,  of  T.  8  N.,  R.  5  E.,  more  particularly 
described  as: 

Beginning  at  a  point  from  which  the 
highest  point  of  the  most  northerly  knob, 
about  50  feet  high,  on  the  well-defined 
glaciated  spur  between  Passage  Canal  and 
Portage  Glacier,  about  1V«  miles  southwest  of 
Passage  Canal,  bears  west  one-quarter  mile. 

From  the  point  of  beginning,  South,  40 
chains,  to  a  point  approximate  latitude 
60''45'45"  N.,  and  longitude  148''45'  W.;  East. 
300  chains;  North.  140  chains;  West.  80 
chains;  North,  100  chains;  West,  220  chains; 
South,  200  chains,  to  the  place  of  beginning. 

The  area  described  aggregates  6,400  acres, 
including  land  and  water  surface. 

Portions  of  the  area  described  above 
have  been  conveyed  out  of  Federal 
ownership;  therefore,  the  area  affected 
by  this  order  contains  approximately  5, 
728  acres  of  National  Forest  System 
lands  and  public  land. 

2.  Subject  to  valid  and  existing  rights, 
the  land  described  above,  if  such  land 
is  otherwise  available,  is  hereby  opened 
for  selection  by  the  State  of  Alaska 
under  the  Alaska  Statehood  Act  of  July 
7, 1958,  48  U.S.C.  note  prec.  21  (1988). 

3.  The  State  of  Alaska  applications  for 
selection  made  under  section  6(a)  of  the 
Alaska  Statehood  Act  of  July  7, 1958, 
and  imder  Section  906(e)  of  the  Alaska 
National  Interest  Lands  Conservation 
Act.  43  U.S.C.  1635(e)(1988),  become 
effective  without  further  action  by  the 
State  upon  publication  of  this  public 
land  order  in  the  Federal  Register,  if 
such  land  is  otherwise  available.  Any  of 
that  land  not  conveyed  to  the  State  will 


be  subject  to  the  terms  and  conditions 
of  the  Chugach  National  Forest 
reservation  or  any  other  withdrawal  of 
record. 

4.  At  10  a.m.  on  June  13,  1994,  that 
land  not  selected  by  the  State  under  the 
provisions  of  the  Statehood  Act  will  be 
opened  to  such  forms  of  disposition  as 
may  be  law  be  made  of  National  Forest 
System  land,  including  location  and 
entry  under  the  United  States  mining 
laws.  Appropriation  of  any  of  the  land 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  posscssicn 
under  30  U.S.C.  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  to  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  i.i 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

5.  A  portion  of  the  area  affected  by 
this  order  is  public  land,  and  has  been 
and  will  remain  subject  to  overlapping 
Public  Land  Order  Nos.  396,  587,  2667, 
or  2791,  and  the  terms  and  conditions 
of  those  Public  Land  Orders  remain 
otherwise  unchanged  by  this  order. 

Dated:  April  22.  1994. 
Bob  Armstrong, 
Secretary  of  the  Interior. 
(PR  Doc.  94-11563  Filed  5-11-94;  8:45  am) 

BILLING  CODE  43ia-JA-M 


43  CFR  Public  Land  Order  7047 
(AK-932^21(>-06;  AA-3393] 

Partial  Revocation  of  Public  Land 
Order  No.  4825;  Alaska 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  a  Public 
Land  Order  insofar  as  it  affects 
approximately  126  acres  of  National 
Forest  System  lands  withdrawn  for  use 
by  the  Forest  Service,  Department  of 
Agriculture,  for  the  Harriet  Hunt  and 
white  River  Recreation  Areas.  The  lands 
are  no  longer  needed  for  the  purpose  for 
which  they  were  withdrawn.  This 
action  will  open  the  lands  to  such  forms 
of  disposition  as  may  by  law  be  made 
of  National  Forest  System  lands, 
including  location  and  entry  under  the 
United  States  mining  laws. 
EFFECTIVE  DATE:  May  12.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
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Sue  A.  Wolf.  BLM  Alaska  State  Office. 
222  W.  7th  Avenue.  No.  13.  Anchorage. 
Alaska  99513-7599,  907-271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Pohcy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  PubUc  Land  Order  No.  4825.  which 
writhdrew  National  Forest  System  lands 
for  public  recreadon  areas,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  lands: 

Copper  River  Meridian 

Tongass  National  Forest 
Hairiet  Hunt  Recreation  Area 

Beginning  at  the  witness  comer  to  the 
meander  comer  of  Sees.  3  and  34,  Tps.  73 
and  74  S.,  R.  91  E.  (partially  surveyed), 
proceed  East  13.5  chains  to  comer  No.  1,  the 
true  point  of  beginning; 
Thence  North  20  chains  to  comer  No.  2; 
Thence  West  40  chains  to  comer  No.  3; 
Thence  North  13  chains  to  comer  No.  4; 
Thence  East  55  chains  to  comer  No.  5; 
Thence  South  33  chains  to  comer  Na  6; 
Thence  West  15  chains  to  comer  No.  1,  the 
true  point  of  beginning. 

The  area  described  contains  approximately 
121  acres. 

White  River  RecreatioA  Area 

Beginning  at  the  quarter  section  comer  of 
Sees.  15  and  16,  Tp.  74  S.,  R.  91  E.  (partially 
surveyed),  proceed  North  28  chains  to  comer 
No.  1,  the  true  point  of  beginning; 
Thence  North  11  chains  to  comer  No.  2,  a 

point  common  to  Sees.  9, 10, 15,  and  16; 
Thence  East  11  chains  along  the  section  line 

common  to  Sees.  10  and  15  to  comer  No. 

3; 
Thence  S.  46''3'  Yf.  15.56  chains  more  or  less 

beck  to  comer  No.  1,  the  true  point  of 

beginning. 

The  area  described  contains  approximately 
5  acres. 

The  total  areas  affected  by  this  order 
aggregate  approximately  126  acres. 

2.  At  10  a.m.  on  June  13. 1994,  the 
land$  will  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  lands,  including 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  vaUd 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  lands  described  in  this  order  under 
the  general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988),  shall  vest  no 
rights  against  the  United  Slates.  Acts 
required  to  estabUsh  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 


disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  coiuls. 

Dated:  April  22. 1994. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
(PR  Doc.  94-11564  Filed  S-11-94;  8:45  am] 
BIUMO  COM  4310->tA-M 


43  CFR  Publtc  Land  Order  7048 
[AK-Oa-4210-06;  AA-17986] 

Partial  Revocation  of  Executive  Order 
No.  3406  Dated  February  13. 1921; 
Alaska 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  an 
Executive  order  insofar  as  it  affects 
approximately  48.85  acres  of  National 
Forest  System  land  withdrawn  for  use 
by  the  Coast  Guard.  Department  of 
transportation,  for  the  Gravina  Point 
Lighthouse.  The  land  is  no  longer 
needed  for  the  purpose  for  which  it  was 
withdrawTi.  This  action  also  allows  the 
conveyance  of  the  land  to  the  State  of 
Alaska,  if  such  land  is  otherwise 
available.  Any  land  described  herein 
that  is  not  conveyed  to  the  State  is 
opened  and  will  be  subject  to  the  terms 
and  conditions  of  the  national  forest 
reservation  and  any  other  withdrawal  of 
record. 

EFFECTIVE  DATE:  May  12, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
A.  Wolf.  BLM  Alaska  State  Office,  222 
W.  7th  Avenue,  No.  13,  Anchorage, 
Alaska  99513-7599,  907-271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  hiterior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Executive  Order  No.  3406  dated 
February  13, 1921,  which  withdrew 
National  Forest  System  land  for 
lighthouse  purposes,  is  hereby  revoked 
insofar  as  it  affects  the  following 
described  land: 

Copper  River  Meridian 

Chugach  National  Forest 

Land  within  T.  24  S.,  R.  6  W.,  described 
as  Track  A  of  U.S.  Survey  No.  1618. 
excluding  the  following  parcel: 

All  that  part  of  the  point  lying  within  a 
radius  of  300  feet  from  the  light. 
(Approximate  latitude  60*  37.4'  north. 


longitude  146*  15.1'  west.)  This  paix»l 
contains  approximately  3  acres. 

The  area  described,  less  exclusion, 
contains  approximately  48.85  acres. 

2.  The  State  of  Alaska  application  for 
selection  made  under  Section  6(a)  of  the 
Alaska  Statehood  Act  of  July  7, 1958.  48 
U.S.C  note  prec.  21  (1988).  and  imder 
Section  906(e)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  43 
U.S.C  1635(e)  (1988),  becomes  effective 
without  further  action  by  the  State  upon 
publication  of  this  pubHc  land  order  in 
the  Federal  Register,  if  such  land  is 
otherwise  available.  Land  not  conveyed 
to  the  State  is  opened  and  will  be 
subject  to  the  terms  and  conditions  of 
the  Chugach  National  Forest 
reservation,  and  any  other  withdrawal 
of  record. 

Dated:  April  22, 1994. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  94-11565  Filed  5-11-94;  8:45  am) 

BILUNO  COOC  4310->tA-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
Pocket  Na  FEMA-7596I 

Ust  of  Communities  Eligible  for  the 
Sale  of  Flood  Insurance 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  idenUfies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 
applied  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
hsted. 

EFFECTIVE  DATES:  The  dates  hsted  in  the 

third  column  of  the  table. 

ADDRESSES:  Flood  insurance  policies  for 

Eroperty  located  in  the  communities 
sted  can  be  obtained  from  any  Ucensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
die  NFIP  at:  Post  Office  Box  6464. 
Rockville,  MD  20849,  (800)  638-6620. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea.  Ehvision  Director. 
Implementation  Division,  Mitigation 
Directorate,  500  C  Street.  SW..  room 
417.  Washington.  DC  20472.  (202)  646- 
3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
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flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding.  Since 
the  communities  on  the  attached  list 
have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Director  of  the 
Federal  Emergency  Management  Agency 
has  identified  the  special  flood  hazard 
areas  in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map  (FHBM)  or  Flood  Insurance  Rate 
Map  (FIRM).  The  date  of  the  flood  map, 
if  one  has  been  published,  is  indicated 
in  the  fourth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published,  section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended.  42  U.S.C.  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under 


5  U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  in  accordance 
with  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  because  the  rule 
creates  no  additional  burden,  but  lists 
those  communities  eligible  for  the  sale 
of  flood  insurance. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulator>'  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 


Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federahsm  implications  under 
Executive  Order  12612,  Federalism. 
October  26,  1987,  3  CFR,  1987  Comp.. 
p.  252. 

Executive  Order  12778,  Civil  lustice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991.  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— lAMENDEDl 

1 .  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p.  329:  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp..  p.  376. 

§  64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are^amended  as 
follows: 


State/location 


New  Eligibles — Emergency  Program: 

Iowa:  Mahaska  County,  unincorporated  areas 

North  Carolina:  Clay  County,  unincorporated  areas  

Washington:  Burien.  city  of.  King  County ^ 

Texas:  Wilbarger  County,  unincorporated  areas 

Iowa:  Somers.  city  of.  Calhoun  County 

Michigan:  Rot)inson.  township  of.  Ottawa  County  

Missouri:  Galena,  city  of.  Stone  County 

Iowa: 

Linn  Grove,  city  of,  Buena  Vista  County 

Martensdale,  city  of.  Warren  County 

Florida:  Micanopy.  town  of,  Alachua  County 

Michigan:  Hersey.  township  of.  Osceola  County  

New  Eligible — Regular  Program: 

Texas:  Socorro.'  city  of,  El  Paso  County 

Arkansas:  Lonoke  County,  unincorporated  areas 

Florida;  High  Springs.z  crty  of.  Alachua  County  

Indiana:  North  Webster,  town  of,  Kosciusko  County  

Arizona:  Guadalupe,  town  of,  Maricopa  County  

Minnesota:  Brownton,  city  of,  McLeod  County 

North  Carolina:  Stallings.a  town  of.  Union  County  

South  Dakota: 

Columbia,  city  of.  Brown  County 

Day  County,  unincorporated  areas  

Reinstatements — Regular  Program: 

Pennsylvania:  Springfield,  township  of,  Delaware  County 


Community 
No. 


190888 
370063 
530321 
481190 
190344 
260913 
290431 

190032 
190524 
120344 
260914 

481658 
050448 
120669 
180465 
040111 
270262 
370472 

460008 
460261 

420434 


Effective  date  of  au- 
ttiorization/cancella- 
tion  of  sale  of  flood  in- 
surance in  community 


Mar.  5.  1994  .. 
Mar.  9,  1994  .. 

do 

Mar.  14,  1994 
Mar.  11,  1994 
Mar.  18,  1994 
Mar.  22,  1994 

Apr.  20.  1994  . 
Apr.  28,  1994  . 
Apr.  27.  1994  . 
do 


Mar.  14,  1994 

do 

Mar.  24,  1994 

do 

Apr.  1,  1994  ... 
Apr.  5.  1994  ... 
do 


Apr.  7.  1994  .. 
Apr.  15,  1994 


Nov.  26.  1971 

Emerg. 
Jan.  19.  1978  Reg 
Dec.  3.  1993  Susp 
Mar.  4.  1994  Reg.. 


Current  ef- 
fective map 
date 


6-7-77 
7-17-81 


10-29-76 
10-31-75 


3-5-76 
4-16-76 
4-16-76 


n-17-82 

2-^-87 
12-3-93 
8-18-92 


8-15-94 
9-30-93 
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State/location 


New  Hampshire:  Goshen,  town  of,  Sullivan 


West  Virginia: 

Ranson,  city  o(,  Jefferson  County 


Community 
No. 


Leon,  town  of,  Mason  County 


Pennsylvania: 

Chester,  city  of,  Delaware  County 


Upper  Oxford,  township  of.  Chester  County 


Ohio:  Rome,  village  of.  Adams  County 


330157 


540068 


540113 


Virginia:  Spotsy^ania  County,  unincorporated  areas 


Wisconsin:  Wisconsin  Rapids,  city  of,  Wood  County 


Maine:  Minot,  town  of,  Androscoggin  County 


West  Virginia:  Nicholas  County,  unincorporated  areas 


New  YofV: 

Morristown,  town  of,  SL  Lawrence  County 

Clayville,  village  of,  Oneida  County  „... 

Schagticoke,  village  of,  Rensselaer  County 
Willet  town  of,  Cortland  County „ , 


420404 


422278 


390003 


510308 


555587 


230008 


540146 


360706 


360524 


361058 


361331 


Effective  date  of  au- 
thonzation/cancella- 
tion  of  sale  of  flood  in- 
surance in  convnunity 


Aug.  20,  1975 

Emerg. 
Apr.  2.  1986    Reg  .. 
Apr.  2.  1986    Susp 
Mar.  7,  1994    Rein 


Apr.  2.  1975  Emerg  . 

Jun.  15,  1979  Reg  .. 

Jan.  20.  1993  Susp  . 

Mar.  15,  1994  Rein  . 

Jul.  16,  1975  Emerg 

Sep.  15,  1978  Reg  .. 

Nov.  18.  1992  Susp 

Mar.  16.  1994  Rein  . 

December  10.  1971 

Emerg. 
Aug.  1,  1979    Reg  .... 
Dec.  3,  1993    Susp  .. 
Mar.  16,  1994    Rein  . 
August  6, 1975 

Emerg. 
Feb.  25,  1983    Reg  .. 
Jul.  5,  1993    Susp  .... 
Mar.  18,  1994    Rein  . 
February  16,  1977 

Emerg. 
Oct.  18,  1983    Reg... 
Mar.  15,  1993    Susp 
Mar.  18,  1994    Rein  . 
Febmary  25.  1977 

Emerg. 
Dec.  1,  1987    Reg  .... 
Dec.  1,  1987    Susp  .. 
Mar.  24,  1994    Rein  . 
April  30,  1971 

Emerg. 
Sep.  14.  1973    Reg  .. 
Feb.  17,  1993    Susp 
Mar.  24,  1994    Rein  . 
June  16,  1976 

Emerg. 
May  17,  1990    Reg  .. 
May  17,  1990    Susp  . 
Mar.  28,  1994     Rein  . 
June  30.  1976 

Emerg. 
Feb.  15.  1991     Susp 
Apr.  5,  1991  *    Rein  .. 

July  30.  1980  Emerg 
Aug.  6,  1982  Reg.... 
Jan.  20,  1993  Susp  . 
Apr.  6,  1994  Rein  .... 
June  12,  1984 

Emerg. 
Jun.  12,  1984    Reg  .. 
Nov.  4,  1992    Susp  .. 
Apr.  15,  1994    Rein  .. 
December  27,  1979 

Emerg. 
Jun.  11.  1982    Reg  .. 
Nov.  4.  1992    Susp  .. 
Apr.  15.  1994    Rein  .. 
January  21.  1977 

Emerg. 
Jul.  20.  1984    Reg  .... 
Nov.  4,  1994    Susp  .. 
Apr.  15,  1994    Rein  .. 


Current  ef- 
fective map 
date 


4-2-86 


1-20-93 


8-15-78 


9-30-93 


2-25-83 


10-18-83 


12-1-87 


12-17-93 


5-17-90 


11-6-91 


8-6-82 


7-5-83 


6-5-85 
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State/kxatioo 


Fegion  I: 
New  Jersey:  Linden,  city  ol.  Union  County 


Regon  III: 

Virginia;  Wiiliamstxjrg,  oty  o<  

Region  VI: 

Teitas:  San  Angelo.  oty  o(.  Tom  Green  County 
Region  IX: 

California:  Kem  Counly.  unincorporated  areas  ^ 
Region  IV: 

Mississippi:  Richland,  city  of.  Rankin  County 


Region  VI: 
Louisiana:. 

Monroe.  City  of.  CXjachlta  Paristi  

Ouachita  Paris*i,  unincorporated  areas 
Rictiwood.  tCAm.  Ouachita  Parish  


Community 
No. 


340467 

510294 
480623 
060075 
280299 


220136 
220135 
220378 


Effective  date  of  ai>- 

thorizatjoa'cancella- 

tion  of  sale  of  flood  irv 

surance  in  community 


March  2.  1994    Sus- 
persion  Withdrawn. 


..do 
..do 
..do 


March  15.  1994    Sus- 
ponsion  Witfidrawn. 


..do 
..do 
..do 


Current  ef- 
fective nf«p 
date 


3-2-94 

3-2-94 

3-2-94 

3-2-94 

3-15-94 


3-15-94 
3-15-94 
3-15-94 


'  The  Cty  of  Socono  has  adopted  El  Paso  County's  (480212)  Flood  Insurance  Rate  Map  for  fioodplain  management  and  Insurance 

(Panel  236  through  277).  „       . .      .     „     ^.  .      ^  . 

iThs  City  of  High  Spnogs  has  &Ay^\e6  Alachua  County's  Flood  Insurance  Rate  Map  for  fioodplain  management  and  insurance 

(Panel  80). 
3  The  Town  t>*  Stallings  has  adopted  Union  County's  Flood  Insurance  Map  for  flood  Insurance  purrwses. 
*  Initial  Regular  Program  entry  date. 
Code  for  reading  third  column; 
Emerg.— Emergency:  Reg.— Regular.  Susp  — S<jspension.  Rein.— Retnstatoment 


purposes 
puiposes 


(Catalog  of  Fttdpral  Domestic  A.ssistance  No. 
83.100,  "Flood  Insurance.") 

Richard  T.  Moore, 

Associate  Director  for  Mitigation. 

|FR  Doc  94-n553  Filed  S-11-94;  8:45  am) 

8U.UN0  CODE  t718-2VP 


44  CFR  Part  64 
(Doclcat  No.  FEMA-7595] 

Suspension  of  Community  Eligibility 

AQENCV:  Federal  Emergency 
Management  Agency.  FEMA. 
action:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
Insurance  has  been  authori2»d  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
fioodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMAJ  receives 
documentation  that  the  community  has 
adopted  the  required  fioodplain 
management  measures  prior  to  the 
effective  suspension  date  given  In  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  In  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date. 


contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea.  Division  Director. 
Program  Implementation  Division. 
Mitigation  Directorate,  500  C  Street  SVV.. 
room  417,  Washington.  DC  20472.  (202) 
646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  ovvTiers  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  £iad 
administer  local  fioodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968.  as  amended.  42 
U.S.C.  4022.  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C  4001  et  soq..  unless  an 
appropriate  public  body  adopts 
adequate  fioodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
uith  program  regulations.  44  (ZFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
fiood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  fioodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 


suspension  date.  These  communities 
will  not  be  siispended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  fiood  hazard  areas  In  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acqui.sition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  US  C 
4106(a).  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column. 

The  Deputy  Associate  Director  finds 
that  notice  and  public  comment  under 
5  U.S.C.  553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 
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Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
fi-om  the  requirements  of  44  CFR  part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Deputy  Associate  Director  has 
determined  that  this  rule  is  exempt  iwm 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C.  4022,  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 


adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federahsm  implications  under 
Executive  Order  12612,  Federalism, 


State/location 


I ,  Region  H 

New  Jersey:   New   Providence,   bofoogh   of. 
Union  County. 

I  j  Region  III 

PenAiylvarta:  Wind  Gap,  bofoogh  of,  North- 
ampton County. 

I I  Region  V 

Munroe  Falls,  city  of.  Summit  County  

Rock  Creek,  village  of,  Ashtatxjla  County  .. 

Region  VI 

Texas;  Granbury,  city  of.  Hood  County  ...._ 


Region  I 

Massachusetts:    Topsfield,    town    of,    Essex 
County. 

Region  III 

Maryland.  Princess  Anne,  town  of,  Somerset 

County. 
Pennsylvania:    Texas,    township    of,    Wayne 

County. 


Region  V 

Indiana;    Hendricks    County,    unincorporated 

areas. 
Illinois:  Jacksonville,  city  of,  Morgan  County 

Mk:higan: 

Baldwin,  township  of,  Iosco  County  


East  Tawas.  city  of,  Iosco  County 


October  26, 1987,  3  CFR,  1987  Comp., 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Fltfcd  insurance,  Floodplains. 
Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— {AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp..  p.  376. 

S64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


Community 
No. 


345306 
420734 

390843 
390665 

480357 

250106 

240063 
422176 

180415 
170516 

260099 
260100 


Effective  date  of  authortzation/canceilatkw  of 
sate  ol  fkxxl  insurance  in  community 


Juty  16,  1971   Emerg.;  Noven*er  23,  1973, 
Reg.;  May  16, 1994,  Susp. 

November  14,  1975,  Emerg.;  May  19,  1981 
Reg.;  May  16,  1994,  Susp. 


Ctotobef  26,   1988,  Emerg.;  May   16,   1994, 

Reg.;  May  16, 1994,  Susp. 
August  7,  1975,  Emerg.;  July  7.1978,  Reg.; 

May  16,  1994,  Emerg. 

May  16,  1979,  Emerg.;  January  15,  1988, 
Reg.;  May  16, 1994,  Susp. 

September  26,  1975,  Emerg.;  June  4,  1980, 
Reg.;  June  2,  1994.  Susp. 

January  28.  1974.  Emerg.;  April  20,  1979, 
Reg.;  June  2,  1994,  Susp. 

July  24,  1976,  Emerg.;  September  30,  1987, 
Reg.;  Septemtjer  30,  1987,  Susp.;  Novem- 
ber 6,  1987,  Rein.;  June  2,  1994.  Susp. 

March   17,   1975,   Emerg.;   March   16,   1981, 

Reg.;  March  16,  1981,  Susp. 
September  4,  1973.  Emerg.;  June  15.  1979, 

Reg.;  June  2, 1994,  Susp. 

April  9.  1973.  Emerg.;  February  1,  1988.  Reg.; 

June  2,  1994.  Susp. 
May  1.  1973.  Emerg.;  September  30.  1977. 

Reg.;  June  2, 1994,  Susp. 


Current  ef- 
fective map 
date 


5-16-94 
5-16-94 

5-16-94 
5-16-94 

5-16-94 

6-2-94 

6-2-94 


Oate  certain 
federal  assist- 
ance no  tonger 

avail  ^hle  in 
special  fkxxj 
hazard  areas 


May  16.  1994. 
Do. 

Da 
Do. 

Do. 

June  2.  1994. 

Do. 


6-2-94    June  2,  1994. 


3-16-^1 

Do 

6-2-94 

Do 

6-2-94 

Do. 

6-2-94 

Do. 
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State/location 

Community 
No. 

Effective  date  of  auttwrization/cancellation  of 
sale  of  flood  insurance  in  community 

Cun-ent  ef- 
fective map 
date 

Date  certain 
federal  assist- 
ance no  longer 
available  in 
special  flood 
hazard  areas 

Tawas  CItv  citv  of  Iosco  Countv  

260102 

275226 
270429 
270480 
270134 
270387 
270232 

050330 
220053 
480774 

July  23,  1973,  Emerg.;  February   15,  1978, 
Reg.;  June  2. 1994,  Susp. 

March  19,  1971.  Emerg.;  April  21,  1972,  Reg.; 

June  2,  1994,  Susp. 
September  25,  1974,  Emerg.;  December  18, 

1986.  Reg.;  June  2,  1994,  Susp. 
April  30,  1974,  Emerg.;  June  17.  1986,  Reg.; 

June  2,  1994,  Susp. 
April  16.  1974,  Emerg.;  May  3.  1982.  Reg.; 

June  2, 1994.  Susp. 
April  5,   1974,   Emerg.;  July  2,   1987.  Reg.; 

June  2.  1994.  Susp. 
December  17,   1974.  Emerg.;  Septemt)er  2, 

1982.  Reg.;  June  2,  1994.  Susp. 

November  11,   1977,  Emerg.;  September  4, 

1985.  Reg.;  June  2.  1994.  Susp. 
April  30,  1973.  Emerg.;  April  3.  1978.  Reg.; 

June  2,  1994.  Susp. 
July  22.  1975.  Emerg.;  May  4,   1987.  Reg.; 

June  2.  1994,  Susp. 

6-2-94 

1-2-76 
12-18-86 
6-17-88 
5-3-82 
7-2-87 
9-2-82 

6-2-94 
6-2-94 
6-2-94 

Do. 

Minnesota: 

Afton  citv  of  Washinoton  Countv  

Do. 

RpIIp  Plains  citv  of  Scott  Countv  

Do. 

Browns  Valley,  city  of,  Traverse  County  .... 
Freeborn  County,  unincorporated  areas  .... 
Red  Lake  County,  unincorporated  areas  ... 
<^t  Vinrpnt  citv  of  Kittson  Countv        

Do. 
Do. 
Do. 
Do. 

Region  VI 

ArVan<;a<;'  Harrtv  citv  of  Sham  Countv     

Do. 

Louisiana:   Concordia   Paristi,   unincorporated 

areas. 
Texas:  Denton  County,  unincofporated  areas  ... 

Do. 
Do. 

Code  for  reading  third  column:  Emerg.-Emergency;  Reg.-Regular;  Susp.-Suspension;  Rein.-Reinstatement. 


(Catalog  of  Federal  Domestic  .Assistance  No. 
83.100.  "Flood  Insurance") 

Issued:  April  2,  1994. 
Richard  T.  Moore. 
Associate  Director  for  Mitigation. 
IFR  Doc.  94-11552  Filed  5-11-94;  8:45  am) 

BILLING  CODE  6718-21-P 


DEPARTMENT  OF  THE  INTERIOR 
U.S.  Fish  and  Wildlife  Service 

50CFRPart17 

RIN  1018-AB74 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rule  To  Establish 
Additional  Manatee  Protection  Areas  In 
Kings  Bay,  Crystal  River,  Florida 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  establishes 
three  additional  permanent  manatee 
[Trichechus  manatus]  sanctuaries  and 
expands  an  existing  sanctuary  in  Kings 
Eay.  Crystal  River.  Florida.  All 
waterbome  activities  will  be  prohibited 
in  these  sanctuaries  from  November  15 
through  March  31  of  each  year.  This 
final  action  will  prevent  the  taking  of 
manatees  by  harassment  resulting  from 
waterbome  activities  during  the  winter 
months.  The  total  number  of  sanctuaries 
in  Kings  Bay  is  increased  from  three 
(10.7  acres)  to  six  (39.0  acres)  to 


accommodate  the  growing  number  of 
manatees  using  the  area  each  winter, 
and  to  offset  the  harassment  from 
increasing  public  use.  This  action  is 
taken  under  the  authority  of  the 
Endangered  Species  Act  of  1973,  as 
amended,  and  the  Marine  Mammal 
Protection  Act  of  1972. 
EFFECTIVE  DATE:  June  13,  1994. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  6620  Southpoint  Drive  South, 
Suite  310,  Jacksonville,  Florida  32216. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  O.  Turner  at  the  above  address, 
904/232-2580;  or  Vance  Eaddy,  Senior 
Resident  Agent,  U.S.  Fish  and  Wildlife 
Service,  9721  Executive  Center  Dr., 
Suite  206.  St.  Petersburg,  Florida  33702. 
813/893-3651. 

SUPPLEMENTARY  INFORMATION: 

Background 

Crystal  River  is  a  short  tidal  river  on 
the  west  coast  of  Florida.  Forming  the 
headwaters  of  Crystal  River  is  Kings 
Bay,  a  lake-like  body  of  water  fed  by 
many  freshwater  springs.  These  springs, 
because  of  their  year-round  temperature 
of  over  74°  F,  provide  an  essential 
warm-water  wintering  area  for  West 
Indian  manatees  [Trichechus  manatus), 
a  federally  listed  endangered  species. 

During  cold  weather,  many  of  the 
manatees  wintering  in  Kings  Bay 
congregate  in  an  area  known  as  the  main 


spring  or  Kings  Spring,  located  just 
south  of  Banana  Island.  This  location  is 
also  a  favorite  site  for  skin  and  scuba 
divers,  who  come  to  Kings  Bay  for  the 
clear,  calm  conditions  favorable  for 
learning  diving  techniques,  coupled 
with  the  opportunity  to  "swim  with  tlie 
manatees".  Diver  use  of  this  area  is 
especially  heavy  during  the  cold  winter 
months  when  diving  is  impractical 
through  most  of  the  northern  states,  and 
when  the  opportunity  for  manatee 
encounters  is  greatest. 

The  concurrent  use  of  the  main  spring 
area  by  divers  and  manatees  during  cold 
weather  creates  a  problem  for  manatees. 
Manatees  are  shy,  harmless  creatures 
that  are  easily  driven  away  from  warm 
springs  by  human  activity  (Buckingham 
1990). 

A  limited  number  of  manatees  (about 
15)  used  the  springs  in  the  1970's  prior 
to  the  establishment  of  the  Banana 
Island  Sanctuary.  They  seemed  to 
tolerate  and  even  enjoy  some  human 
contact.  These  "tame"  manatees  readily 
approached  divers  and  allowed 
themselves  to  be  petted  and  lightly 
scratched  (Hartman  1979,  Powell  and 
Rathbun  1984).  By  1980,  the  number  of 
manatees  wintering  in  the  bay  had 
increased  to  just  over  100.  This  increase 
was  greater  than  could  be  accounted  for 
by  reproduction,  so  it  was  apparent  that 
some  manatees  were  inrr.igrating  from 
other  areas  (Powell  an^l  Rat!. bun  1984). 
The  number  of  mana'ef  j  llat  chose  to 
interact  with  the  public  increased  only 
slightly. 


Federal  Register  /  Vol.  59.  No.  91  /  Thursday.  May  12.  1994  /  Rules  and  RegulaUons        24655 


Concern  for  the  welfare  of  the 
manatees  in  Kings  Bay  increased, 
cuhninating  in  1980  when  the  first 
manatee  sanctuaries  were  established. 
The  authority  to  estabUsh  manatee 
protection  areas,  either  refuges  or 
sanctuaries,  is  provided  by  the 
Endangered  Species  Act  of  1973.  as 
amended,  and  the  Marine  Mammal 
Protection  Act,  and  is  codified  at  50 
cm  17,  Subpart  J.  Under  Subpart  J,  the 
Director  may  establish,  by  regulation, 
manatee  protection  areas  whenever  he 
or  she  determines  there  is  substantial 
evidence  that  there  is  imminent  danger 
of  a  taking  (including  harassment)  of 
one  or  more  manatees,  and  that  such 
estabhshment  is  necessary  to  prevent 
such  a  taking.  This  regulation  allows  the 
U.S.  Fish  and  WildUfe  Service  to 
regulate  activities  in  state  waters  to 
protect  an  endangered  species. 

In  1983  the  Crystal  River  National 
Wildlife  Refuge  was  created  to  protect 
manatees  from  any  potential  negative 
impacts  of  human  activities.  The  refuge 
ovras  Banana  Island,  Warden  Key  and 
Buzzard  Island  in  Kings  Bay,  a  house  on 
the  eastern  shore  currently  being  used 
as  the  headquarters,  and  some  other 
properties  in  the  area. 

Manatee  use  of  Kings  Bay  during 
winter  months  now  exceeds  240 
animals  (FWS  unpublished  data).  A 
majority  of  manatees  currently  using  the 
spring  do  not  tolerate  close  human 
contact  and  leave  the  wanner  spring 
waters  when  humans  approach  too 
closely.  Research  conducted  during  the 
1988-^9  winters  indicated  manatees 
spend  a  disproportionate  amount  of 
their  time  in  sanctuaries,  in  direct 
relationship  to  the  number  of  boats 
present,  regardless  of  weather 
conditions  (Buckingham  1990). 

Efforts  have  been  made  to  make 
divers,  snorklers,  and  boaters  aware  of 
the  manatee  harassment  problem. 
Visitors  have  been  instructed  through 
posters,  brochures,  and  by  dive  shop 
personnel  that  they  should  not 
aggressively  pursue  manatees  or  drive 
them  from  the  springs.  Most  visitors  to 
King's  Bay  have  been  very  cooperative 
in  this  regard.  While  most  visitors 
conscientiously  avoid  outright 
harassment,  many  seek  the  manatees 
out,  approaching  them  to  observe  and 
even  pet  them.  Although  a  few  manatees 
tolerate  and  occasionally  Invite 
attention,  most  appear  to  find  these 
interactions  intolerable  and  alter  their 
behavior  accordingly.  At  times,  the  large 
number  of  humans  concentrated  in  this 
relatively  confined  area  forces  all  the 
manatees  to  seek  less  disturbing 
conditions. 

The  largest  manatee  aggregations  on 
Florida's  west  coast  are  found  daring 


winter  months  on  the  ledges 
surrounding  the  refuge's  main  spring. 
Manatees  often  collect  there  in  the 
evenings  and  remain  throughout  the 
early  morning  hoiu^.  When  few  divers 
are  present  and  those  few  are  quiet, 
manatees  usually  Unger  aroimd  the 
main  boil,  particularly  in  colder 
weather.  However,  on  days  when  divers 
arrive  in  force  soon  after  sunrise,  those 
manatees  least  able  to  tolerate  human 
crowding  begin  leaving  the  spring  and 
move  into  the  sanctuaries.  As  greater 
numbers  of  divers  arrive,  more  manatees 
leave  (FWS  unpublished  data).  On  days 
when  the  temperatures  of  the 
surrounding  waters  are  not  excessively 
cold,  this  may  not  be  critical,  although 
it  still  ahers  the  manatee's  natural 
behavior.  On  days  when  surrounding 
water  teraperatiu^s  are  below  68°  F  it 
presents  a  potentially  serious  problem. 
Although  some  manatees  can  tolerate 
limited  exposure  to  waters  as  cold  as 
56.3»  F  (13.5°  C)  (Hartman,  1979)  others 
become  lethargic  and  cease  feeding  at 
temperatiues  less  than  in  68*  F  (20°  C) 
water  (Campbell  and  Irvine  1981). 
Carcasses  recovered  following  major 
cold  events  showed  atrophy  of  fat, 
emaciation,  and  an  absence  of  food  in 
the  gastrointestinal  tract  with  no  sign  of 
disease;  characteristics  consistent  with 
death  from  hypothermia.  Manatees 
appear  unable  to  increase  heat 
production  through  metabolic  activity 
sufficient  to  counter  losses  to  the 
environment.  Manatees  are  tropical 
warm-water  mammals.  They  feed  on 
low-energy  forage  and  have  high 
thermal  conductance  and  exceptionally 
low  metabolic  rates  (only  15  to  22 
percent  of  predicted  values  based  on 
body  size)  (Irvine  1983).  Florida  is  at  the 
northern  limit  of  their  vkrinter  range. 

Subadult  manatees  appear  to  be 
especially  susceptible  to  death  from 
hypothermia.  This  is  probably  a 
combination  of  their  larger  surface  to 
volume  ratio  and  their  lack  of 
experience  in  finding  thermal  refuges. 
The  length  of  time  a  manatee  can 
tolerate  cold  water  before  its  health  is 
compromised  depends  on  its 
condition — a  factor  which  cannot  easily 
be  measured  on  free-ranging  manatees. 
Experiments  on  Amazonian  manatees 
(T.  inunguis]  showed  that  underweight, 
nutritionally  stressed,  and  fasting 
mammals  have  a  drastically  lowered 
capacity  for  heat  production 
(Scrimshaw  et  al.  1968,  Oiandra  and 
Newbeme  1977:127-176). 

During  an  extreme  cold  event  in  1990. 
several  manatees  died  in  Brevard 
County,  Florida.  These  manatees  sought 
thermal  refuge  at  the  warm-water 
discharge  from  an  electrical  power 
generating  plant  on  the  Banana  River. 


Although  the  discharge  raised  the 
temperature  of  the  water  approximately 
10"  F,  under  those  extreme  conditions, 
it  was  insufficient  to  keep  them  alive. 
There  is  probably  no  thermal  refuge  in 
Florida  warm  enough  to  guarantee  the 
health  of  all  resident  manatees  during 
an  extremely  cold  winter. 

Crystal  River  National  Wildlife  Refuge 
is  probably  the  best  of  the  thermal 
refuges  and  undoubtedly  the  only  one 
capable  of  supplying  all  the  nee<^  for 
over  200  manatees  through  the  winter. 
The  springs  are  fed  by  underwater 
artesian  springs  deep  under  the 
insulating  surface  of  the  earth,  holding 
the  temperature  constant.  Unlike 
industrial  discharges,  this  natural  water 
source  is  not  subject  to  mechanical 
breakdovras  or  power  failures.  Unlike 
most  artificial  refuges,  a  readily 
available  food  source  is  available  close 
by  and  in  abundant  supply.  Bengtson 
(1981)  observed  manatees  remaining  in 
thermal  refuges  for  up  to  a  week  without 
feeding  during  cold  spells.  It  appears  it 
was  more  energy  efficient  for  them  to 
fast  rather  than  risk  feeding  in  colder 
waters.  In  Crystal  River,  fasting  is 
probably  rarely  necessary  for  long 
periods,  and  the  enormous  outQow  from 
the  springs  can  moderate  the 
temperature  of  much  of  the  bay. 
deoending  on  tidal  and  wind  factors. 

If  left  alone,  manatees  would  use  the 
resources  of  Kings  Bay  according  to 
their  individual  needs.  However, 
research  has  shown  that  the  presence  of 
boaters  and  divers  causes  manatees  to 
leave  the  spring  heads  in  favor  of  the 
sanctuaries  regardless  of  weather 
conditions.  On  days  when  there  is  low 
diver  turnout,  a  greater  proportion  of 
manatees  remain  in  the  springs 
(Buckingham  1990).  Observations  of 
other  wintering  areas,  such  as  Blue 
Spring  State  Park,  show  that.  left  to  their 
ovra  devices,  most  manatees  will  remain 
in  warm  water  throughout  the  day 
during  cold  weather  periods.  Activities 
that  cause  manatees  to  leave  a  natural 
thermal  refuge  can,  therefore,  be 
considered  "harassment"  because  those 
activities  interfere  with  normal 
"sheltering"  habits  of  the  animal. 
Harassment  of  manatees  is  a  violation  of 
both  the  Endangered  Species  Act  and 
the  Marine  Mammal  Protection  Act. 

Currently,  manatees  are  able  to  move 
away  from  divers  by  going  into  three 
sanctuaries.  Banana  Island.  Sunset 
Shores,  and  Magnolia  Springs, 
established  in  1980.  The  Banana  Island 
sanctuary  is  located  near  the  main 
spring.  Kings  Spring,  and  is  relatively 
warm  in  relation  to  surrounding  waters. 
Sunset  Shores  sanctuary  is  still  within 
the  southern  part  of  the  bay  and 
provides  a  feeding  and  resting  area  in 
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fairly  warm  water.  The  Magnolia 
Springs  sanctuary  is  located  in  a  canal 
development  adjacent  to  Kings  Bay  and 
contains  a  smaller  spring.  Since  1980. 
the  number  of  manatees  using  Kings  Bay 
has  increased  from  100  to  246  in  1990. 
Although  it  might  appear  from  the 
increasing  numbers  of  manatees  that 
additional  protection  is  not  needed,  this 
is  not  the  case.  As  manatee  habitat  is 
lost  elsewhere  on  the  Florida  peninsula, 
Kings  Bay  is  becoming  more  important. 
Kings  Bay  is  one  of  the  last  natural 
warm-water  areas  with  abundant  food 
resources.  Additional  sanctuaries  are 
essential  to  insiu-e  adequate  undisturbed 
natural  areas  in  Kings  Bay  where 
manatees  may  meet  their  needs, 
including  warm  water,  food,  and  areas 
for  resting  and  socializing. 

The  economic  importance  of  Kings 
Bay  and  especially  the  refuge's  main 
spring  to  Crystal  River  and  Citrus 
County  centers  around  recreational 
SCUBA  diving,  snorkeling  and  boating. 
The  area  is  internationally  known  as  a 
desirable  location  for  v«nter  diving.  The 
presence  of  manatees  creates  a  special 
attraction  which  dive  shop  owners 
exploit  by  advertising  their  facilities  as 
a  place  where  one  can  "swim  with  the 
manatees".  The  tourism  industry 
created  by  divers  coming  to  Crystal 
River  is  significant  and  total  sales  at  five 
dive  shops  and  three  motels  more  than 
doubled  between  1980  and  1986,  with 
the  "manatee  season"  accounting  for  28 
to  53  percent  of  their  sales  for  the  entire 
year  (Milon  in  prep).  EKie  in  part  to 
national  and  international  publicity 
manatees  have  received  in  recent  years, 
the  number  of  divers  visiting  Kings  Bay 
has  increased  to  about  60,000-60,000  in 
the  winter  of  1990-91.  double  the 
number  in  1980  (FWS  unpubUshed 
data).  This  rapid  increase  in  popularity 
is  likely  to  continue,  significantly 
affecting  manatees. 

The  Service  intends  to  provide 
manatees  needed  winter  protection 
without  adversely  affecting  diving  and 
other  waterbome  activities  so  important 
to  Cr>stal  River's  economy.  Aerial 
survey  data  available  on  manatee 
distribution  within  Kings  Bay  suggest 
that  strategically  placed  manatee 
sanctuaries  could  provide  manatees 
warm-water  refugia  and  feeding  and 
resting  areas  free  from  harassment 
without  causing  a  major  disruption  of 
current  recreational  patterns  (Kochman 
et  al.  1985.  Buckingham  1990).  It  is 
important  to  note  that,  although  a  few 
local  business  people  feared  losses  of 
revenue  following  the  implementation 
of  the  sanctuary  additions,  no  evidence 
of  any  losses  have  been  observed  during 
the  2  years  the  sanctuaries  were  in  effect 
under  emergency  rules. 


Therefore,  the  Service,  by  this  rule,  is 
expanding  the  sanctuary  area  in  Kings 
Bay  to  provide  manatees  additional 
undisturbed  habitat  during  the  cold 
weather  months.  These  sanctuaries  will 
exclude  all  waterbome  activities  by 
humans  from  November  15  through 
March  31  each  year.  The  total  sanctuary 
area,  consisting  of  less  than  10  percent 
of  the  area  of  Kings  Bay.  allows  the 
remaining  90  percent  of  the  bay  to 
remain  open  to  recreational  and 
commercial  waterbome  activities.  The 
sanctuary  areas  were  carefully  selected 
to  provide  maximum  protection  for 
manatees  and  minimum  impact  on 
divers.  Public  input  into  the  selection  of 
sanctuary  areas  was  obtained  during  a 
workshop  held  in  Crystal  River  on 
March  21. 1991.  The  Service  believes 
that,  given  these  added  refugia, 
manatees  will  not  be  forced  to  leave  the 
warm  water  necessary  for  their  survival 
and  will  be  able  to  feed,  rest,  and 
socialize  without  being  harassed. 

The  sanctuary  addition  at  Magnolia 
Springs  adds  1.5  acres  to  the  previous 
Magnolia  Springs  Sanctuary.  This  short, 
horseshoe-shaped  section  of  canal  joins 
a  canal  that  feeds  directly  into  Kings 
Bay.  The  addition  extends  the  protected 
area  around  a  significant  artesian  spring 
within  the  original  sanctuary,  providing 
additional  protection  for  the  small  but 
consistent  number  of  manatees,  most 
notably  cows  and  calves,  that  use  the 
area  for  giving  birth,  resting,  and  as  a 
warm-water  refuge. 

The  sanctuary  on  the  north  and  east 
sides  of  Buzzard  Island  contains  18.0 
acres  of  shallow  grassbeds  along  the 
northwestem  edge  and  dowrn  the  length 
of  the  east  side  of  Buzzard  Island.  This 
area  is  primarily  used  by  manatees  as  a 
feeding  area.  It  has  limited  value  as  a 
warm-water  sanctuary  but  contains 
abundant  vegetation  within  a  short 
distance  from  the  warm  waters  in  the 
southem  part  of  Kings  Bay. 

The  sanctuary  at  Tarpon  Springs 
contains  4.6  acres  along  the 
northwestem  side  of  Banana  Island. 
This  sanctuary  contains  a  small  spring 
and  is  used  by  manatees  as  a  thermal 
refuge,  feeding,  and  resting  area. 

The  4.0-acre  sanctuary  on  the  north 
side  of  Warden  Key  provides  a  protected 
feeding  area  close  to  the  warm-water 
sanctuaries  in  the  south  bay. 

A  standard  survey  of  the  sanctuary 
areas  has  been  performed.  The  new 
areas  will  be  delineated  with  buoys,  as 
are  existing  sanctuaries. 

Summary  of  Comments  and 
Recommendations 

A  public  workshop,  advertised  in  the 
Citrus  County  Chronicle,  was  held  on 
March  21. 1991  to  allow  local  citizens 


and  other  interested  parties  the 
opportunity  to  discuss  the  pros  and 
cons  of  different  sanctuary  locations.  A 
number  of  the  alternatives  discussed  at 
the  workshop  were  described  in  the 
Service's  draft  Environmental 
Assessment  supporting  the  Finding  of 
No  Significant  Impact  that  was 
approved  by  the  Regional  Director  on 
August  23,  1991.  The  sanctuaries  as 
they  appear  in  this  rule  were  selected  on 
the  basis  of  known  use  by  manatees, 
availability  of  resources,  and  minimal 
impact  on  recreational  use  patterns  and 
homeowners.  These  sanctuaries  were 
implemented  for  two  successive 
winters,  1991-2  and  1992-3.  by  two 
separate  emergency  rules  (57  FR  5988 
and  58  FR  5643)  when  completion  of 
the  rulemaking  process  was  delayed. 
Legal  notices  were  published  in  the 
"Citms  County  Chronicle"  prior  to  the 
implementation  of  the  emergency  mles, 
and  each  emergency  rule  offered  the 
Environmental  Assessment  for  review 
by  members  of  the  public.  The  proposed 
rule,  published  in  the  Federal  Register 
of  May  13, 1993  (58  FR  28381).  offered 
a  public  hearing,  if  requested,  and 
announced  a  public  comment  period  to 
end  July  12, 1993.  Following  several 
requests  for  a  public  hearing,  a  notice 
was  published  in  the  Federal  Register  of 
June  28, 1993  (58  FR  34556)  to 
announce  a  hearing  and  extension  of  the 
comment  period.  The  hearing  was  held 
July  15, 1993,  at  the  Coastal  Region 
Library  in  Crystal  River  and  the 
comment  period  was  extended  until 
July  30. 1993,  to  allow  time  for  written 
comments  to  be  received  following  the 
hearing. 

At  the  July  15. 1993.  hearing,  a  clear 
majority  of  the  verbal  comments  and 
small  minority  of  the  written  comments 
consisted  of  statements  opposing  either 
Federal  regulations  on  recreational  use 
of  Kings  Bay  and  the  Crystal  River 
National  Wildlife  Refuge  in  general, 
and/or  the  procedures  used  to 
implement  the  sanctuaries.  Few  people 
at  the  hearing  addressed  the  sanctuary 
issue  directly  and  there  were  several 
misconceptions  as  to  what  the  mle 
would  include.  Many  expressed  a  fear 
that  future  regulations  would  either 
eliminate  or  so  discourage  recreational 
boating  that  the  local  economy  would  be 
negatively  impacted.  Many  speakers 
believed  the  preferences  of  local  citizens 
and  local  political  representatives 
should  have  been  given  more  weight. 
Others  feared  that  future  regulations 
would  include  closing  of  the  refuge, 
including  the  main  spring.  Although 
nearly  every  speaker  expressed  affection 
for,  or  at  least  acceptance  of,  manatees 
in  Kings  Bay,  many  believed  manatee 
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protection  areas  should  not  be 
implemented  in  Kings  Bay  if  they 
interfered  with  their  "right"  to  use 
public  waterways.  A  few  people 
questioned  the  soundness  of  the 
decision  to  increase  manatee  protection, 
although  most  also  indicated  they  were 
not  aware  of  or  had  not  read  the 
research  study  reports.  Many  were  not 
aware  that  a  pubhc  workshop  had  been 
held  early  in  the  process  and  believed 
the  final  rule  was  already  in  effect. 
Although  one  person  suggested 
redrawing  one  comer  of  the  Buzzard 
Island  Sanctuary  to  avoid  funnelling 
boats  into  a  narrow  chaiuiel.  none  of  the 
negative  commenters  offered  any 
alternative  methods  to  protect  manatees 
from  harassment  and  a  few  questioned 
whether  there  was  any  need. 

Copies  of  the  proposed  rule  were 
provided  at  the  hearing  to  clear  up  some 
commonly  held  misconceptions.  For 
example,  a  petition  of  230  legible 
signatures  protested  against  "the  closing 
down  of  Kings  Bay  for  the  Manatees  for 
a  period  of  8  months  per  year.  "Because 
the  rule  would  prohibit  boats  from  only 
a  small  percentage  of  the  bay  (the  total 
sanctuary  area  comprises  less  than  10 
percent  of  the  bay  and  leaves  all  the 
boating  channels  and  the  main  spring 
open),  and  because  the  period  they 
would  be  in  effect  is  only  4Vz  months 
each  year,  it  is  likely  these  people  had 
confused  the  dates  of  the  seasonal 
county  speed  zone  regulations  with  the 
shorter  sanctuary  season.  Others  may 
have  had  the  same  misconception. 

Supportive  comments  were  in  the 
minority  at  tlie  hearing  but  constituted 
a  large  majority  of  written  comments 
received.  Unlike  the  hearing,  which 
mostly  represented  only  Citrus  County 
residents,  two-thirds  of  the  written 
comments  came  from  Florida  residents 
outside  Citrus  County.  Five  letters  were 
received  &x)m  people  who  spoke  at  the 
hearing  and  wished  to  reiterate  or 
clarify  their  point  of  view.  One 
comment  came  from  out-of-state.  Of  all 
the  comments  received,  74  individuals 
and  12  state  and  national  organizations, 
including  national  and  local  chapters  of 
the  Audubon  Society,  Sierra  Club,  and 
the  Humane  Society,  specifically  stated 
they  support  the  sanctuaries.  Many 
supporters  suggested  additional 
manatee  protection  was  needed.  One- 
third  recommended  a  ban  on  night 
diving.  Others  recommended  allowing 
only  passive  observation  of  manatees. 
Some  people  favored  expanding  the 
sanctuaries  system  further  either  by 
adding  a  sanctuary  south  of  Warden 
Key,  extending  the  season  to  an  earlier 
date,  or  creating  corridors  between 
sanctuaries.  Emphasis  centered  on  the 
southern  and  eastern  parts  of  the  bay 


where  manatee  aggregations  are  largest 
and  most  consistent.  Save  the  Manatee 
Club  and  the  Citrus  County-based 
Friends  of  the  Manatee  proposed  a  time- 
sharing plan  that  prohibited  pubhc  use 
of  the  refuge  (including  the  main  spring) 
during  extended  cold  periods  based  on 
air  and/or  water  temperatures.  Friends 
of  the  Manatee  also  recommended 
enlarging  the  Banana  Island  Sanctuary, 
implementing  a  boat-free,  swimming 
and  diving  area,  and  a  diver-free 
manatee  corridor  between  sanctuaries. 
Both  organizations  also  recommended  a 
ban  on  night  diving  and  allowing  only 
passive  observation  of  manatees.  There 
were  two  recommendations  for  a  permit 
system  similar  to  that  used  in  other 
refuges  to  hmlt  the  number  of  divers 
using  the  refuge's  main  spring. 

Many  people  on  both  sides  of  the 
sanctuary  issue,  expressed  the  need  for 
additional  law  enforcement  effort  to 
monitor  not  only  the  sanctuaries,  but 
the  speed  zones,  and  to  prevent  manatee 
harassment  by  divers  and  snorkJers. 
There  was  also  a  clear  consensus  that  an 
intensive  public  education  campaign 
would  play  a  key  role  in  preventing 
intentional  and  unintentional 
harassment  of  manatees.  The  Crystal 
River  Chamber  of  Commerce  appealed 
to  the  audience  that  regardless  of  the 
outcome  of  the  sanctuary  issue, 
government,  conservation  groups,  and 
citizens  should  work  together  to  educate 
and  inform  the  tens  of  thousands  of 
visitors  who  visit  the  area  each  year  of 
how  to  interact  with  manatees  in  a  safe 
and  appropriate  manner. 

Altnougn.  there  were  a  number  of 
general  comments  opposing  Federal 
regulation  of  recreational  use  of  Kings 
Bay  and  the  Crystal  River  National 
Wildlife  Refuge  and  procedures  used  to 
implement  the  sanctuaries,  very  few 
people  expressed  specific  concerns 
about  the  sanctuaries. 

After  considering  all  the  comments 
received,  the  Service  concludes  that  the 
additional  sanctuaries  are  needed  to 
accommodate  the  increase  in  the 
number  of  manatees  using  the  area  each 
winter,  and  to  offset  harassment  from 
increasing  public  use  and  that  no 
changes  to  the  proposed  rule  are 
necessary  or  warranted.  Additional 
sanctuaries  are  essential  to  insure 
adequate  undisturbed  natural  areas  in 
Kings  Bay  where  manatees  meet  their 
needs,  including  warm  water,  food  and 
areas  for  resting  and  sociaUzing.  The 
sanctuaries  were  carefully  selected  to 
provide  maximum  benefits  for  manatees 
and  minimum  impact  on  human 
recreational  activities  in  Kings  Bay. 

The  Crystal  River  National  Wildfhfe 
Refuge  in  its  1993  Pubhc  Use 
Management  Plan  addressed  many  of 


the  concerns  of  those  recommending 
additional  manatee  protection  around 
the  main  spring  by  (1)  expanding  the 
Banana  Island  sanctuary  to  coincide 
with  the  refuge  boundary  while 
establishing  a  "swim  only"  access 
corridor  to  the  spring  itself  from 
November  15  to  March  31.  (2) 
prohibiting  accessing  to  the  spring 
during  night  hours  from  7  p.m.  to  7  a.m. 
during  the  winter,  and  (3)  coordinating 
commercial  establishments  catering  to 
refuge  visitors  through  a  special  use 
permit  system  to  ensure  the  consistency 
of  visitor  educational  and  resource 
interpretation. 
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Regulatory  Flexibility  Act  and 
Executive  Order  12866 

This  rulemaking  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 
These  changes  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  Based  on  the 
information  discussed  in  this  final 
rulemaking,  it  is  not  expected  that 
significant  economic  impacts  would 
result.  Also,  no  direct  costs, 
enforcement  costs,  information 
collection,  or  recordkeeping 
requirements  are  imposed  on  small 
entities  by  this  final  rulemaking. 
Further,  the  final  rule  contains  no 
recordkeeping  requirements  as  defined 
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by  the  Paperwork  Reduction  Act  of 
1990. 

National  Environmental  Policy  Act 

The  Environmental  Assessment 
prepared  in  conjunction  with  this  rule 
is  on  file  in  the  Service's  Jacksonville 
Field  Office,  6620  Southpoint  Drive 
South,  Suite  310,  Jack-sonville,  Florida 
32216.  It  may  be  examined  by 
eppointment  during  regular  busineSvS 
hours.  This  assessment  forms  the  basis 
for  a  decision  that  this  is  not  a  major 
Federal  action  which  would 
significantly  affect  the  quality  of  the 
human  environment  within  the  meaning 
of  section  102(2)(C1  of  the  National 
Environmental  Policy  Act  of  1969. 

Author 

The  primary  author  of  this  final  rule 
is  Robert  O.  Turner,  Manatee 
Ctjofdinator  (see  Addresses  section 
above). 

List  of  Subjects  In  50  CFR  Part  17 

Endangered  and  threatened  species, 
E.xports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Subpart  J  of  part  17,  5ub<:hapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  emended  as  follows: 

1.  The  authority  citation  of  Part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  US  C  4201-4245;  Pub.  L.  99- 
625.  100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.108,  List  of  designated 
manatee  protection  areas,  by  revising 

f>aragraphs  (a)(3),  (a)(4).  (a)(5).  and 
a)(6).  remonng  paragraph  (a)(7).  and 


revising  the  map  at  the  end  of  this 
section  to  read  as  follows: 

§  17.108    List  of  designated  manatee 
protection  areas. 

(a)  *  •  • 

(3)  A  tract  of  submerged  land,  lying  in 
Sections  21  and  28.  Township  18  South. 
Range  17  East  in  Citrus  County.  Florida,  more 
particularly  described  as  follows:  All  of  the 
submerged  land  lying  within  the  mean  high 
water  line  of  a  canal  bordering  the  western, 
northern,  and  eastern  sides  of  Paradise  Isle 
Subdivision,  as  recorded  in  Plat  Book  3.  Page 
88  of  the  Public  Records  of  Citrus  County, 
Florida;  bounded  at  the  western  exit  by  a  line 
drawn  between  the  southwestern  comer  of 
Lot  7  of  said  Paradise  Isle  Subdivision  and 
the  southeastern  comer  of  Lot  22  of  Springs 
OParadise  Subdivision,  Unit  No.  3.  as 
r«::orded  in  Plat  Book  3,  Page  70  of  said 
Public  Records;  and  bounded  at  the  eastern 
exit  by  an  easterly  extension  of  the  south 
t>oundary  of  said  Paradise  isle  Subdivision: 
Contiinuig  3.4  acres,  more  or  less. 

(41  A  tract  of  sub.-nerged  land,  lying  in 
Sections  28  anJ  29,  Township  18  South. 
Range  17  East  in  Citrus  County.  Florida,  more 
particularly  described  as  follows:  For  a  point 
of  rtference.  commence  at  the  southwest 
corner  of  said  Section  28;  Then  go  N 
06°01'23"  W  for  4466.90  feet  to  a  10- inch 
diarrieter  concrete  monument  marking  the 
Point  of  Beginning;  Then  go  N  10"05'38"  W 
for  477.32  feet  to  a  10-inch  diameter  concrete 
monument  with  an  attached  buoy;  Then  go 
N  37''34'41"  E  for  651.07  feet  to  a  10-inch 
diameter  concrete  monument  with  an 
attached  buoy;  Then  go  S  73''26'46"  E  for 
634.10  feet  to  a  10-inch  diameter  concrete 
monument  with  an  attached  buoy;  Then  go 
S  IT^'SO'lfi"  E  for  1691.53  feet  to  a  10-inch 
diameter  concrete  monument  with  an 
attached  buoy;  Then  go  S  71°48'58  "  W  for 
1 17.67  feet  to  a  10-inch  diameter  concrete 
monument  wtth  an  attached  buoy;  Then 
continue  S  71°48'58"  W  for  5  feet  more  or 
less  to  the  mean  high  water  line  of  Buzzard 
island;  Than  follow  said  mean  high  water 


line  northerly  and  westerly  to  a  point  lying 
S  10°05'38"  E  of  the  point  of  beginning;  Then 
go  N  10°05'38  "  W  for  5  feet  more  or  less  to 
the  point  of  beginning;  Containing  18.0  acres, 
more  or  less. 

(5)  A  tract  of  submerged  land,  lying  in 
Section  28.  Township  18  South.  Range  17 
East  In  Qtnis  County.  Florida,  more 
particularly  described  as  follows:  For  a  point 
of  reference,  commence  at  the  southwest 
comer  of  said  Section  28;  Then  go  ,M 
28'=55'06"  E  for  2546.59  feet  to  a  4-inch 
diameter  Iron  pipw  marking  the  Point  of 
Beginning;  Then  go  N  44''23'41"  VV  for  282.45 
feet  to  a  10-inch  diameter  concrete 
monument  with  an  attached  buoy;  Then  go 
N  33°53'16"  E  for  764.07  feet  to  a  10-tnch 
diameter  coni:ret8  monument  with  an 
attached  buoy;  Then  go  S  31°51'55"  E  for 
333.22  feet  to  a  4-inch  di.imeter  iron  pipe: 
Then  continue  S  31''51'55"  E  for  5  feet  more 
or  less  to  the  mean  high  water  line  of  Banana 
Island;  Then  go  westerly  along  said  main 
high  water  line  to  a  point  lying  S  44°23'41" 
E  from  the  point  of  beginning;  Then  go  N 
44''23'41~  W  for  5  feet  more  or  less  to  the 
point  of  beginning;  Cxintaining  4.6  acres, 
more  or  less. 

(61  A  tract  of  submerged  land,  lying  in 
Section  28,  Township  18  South,  Range  17 
East  in  Gtrus  County,  Florida,  more 
particularly  described  as  follows:  For  a  point 
of  reference,  commence  at  the  southwest 
comer  of  said  Section  28;  Then  go  N 
06=43'00"  E  for  1477.54  feet  to  a  latnch 
.  diamet'jr  concrete  monument  marking  the 
Point  of  Bt»ginning;  Then  go  N  06°24'59"  W 
for  251.68  feel  to  a  10-inch  diameter  concrete 
monument  with  an  attached  buoy;  Then  go 
N  65''41'12"  E  for  637.83  feet  to  a  10-inch 
diameter  concrete  monument  with  an 
attached  buoy;  Then  go  S  55''40'52"  E  for 
272.66  feet  to  a  lO-inch  diameter  concrete 
monument;  Then  continue  S  eS'lS'Oe"  W  for 
857.22  fe«t  to  the  point  of  beginning; 
Cxjntalning  4.0  acres,  more  or  less. 
***** 

eiLU.NQ  CODE  4310-6S-P 
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Dated:  March  28,  1994. 
George  T.  Frampton  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

IFR  Dcx:.  94-11343  Filed  5-11-94;  8:45  ami 

BILUNOCOOE  4310-66-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  658 
P.D.  050694A] 

Shrimp  Fishery  of  the  Gulf  of  Mexico 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Adjustment  of  the  beginning 

date  of  the  Texas  closure. 

summary:  NMFS  announces  an 
adjustment  of  the  beginning  date  of  the 
annual  closure  of  the  shrimp  fishery  in 
the  exclusive  economic  zone  (EEZ)  off 
Texas.  The  closure  is  normally  from 
May  15  to  July  15  each  year.  This  year 
the  closure  will  begin  on  May  13,  1994, 
because  biological  data  indicate  that 
brovvn  shrimp  will  be  leaving  the  Texas 
estuaries  earlier  than  normal.  The  Texas 
closure  is  intended  to  prohibit  the 
harvest  of  brown  shrimp  during  their 
major  period  of  emigration  from  Texas 
estuaries  to  the  Gulf  of  Mexico  so  the 
shrimp  may  reach  a  larger,  more 


valuable  size  and  to  prevent  the  waste 
of  brown  shrimp  that  would  be 
discarded  in  fishing  operations  because 
of  their  small  size. 

EFFECTIVE  DATES:  The  EEZ  off  Texas  is 
closed  to  trawl  fishing  &x)m  30  minutes 
after  sunset.  May  13, 1994,  until  30 
minutes  after  sunset,  July  15, 1994, 
imless  otherwise  announced  through 
notification  in  the  Federal  Register. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Michael  E.  Justen,  813-893-3161. 
SUPPLEMENTARY  INFORMATION:  The  Gulf 
of  Mexico  shrimp  fishery  is  managed 
under  the  Fishery  Management  Plan  for 
the  Shrimp  Fishery  of  the  Gulf  of 
Mexico  (FMP).  The  FMP  was  prepared 
by  the  Gulf  of  Mexico  Fishery 
Management  Council  and  is 
implemented  by  regulations  at  50  CFR 
part  658  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801  et 
seq.).  The  FMP  implementing 
regulations  at  50  CFR  658.25  describe 
the  Texas  closure  and  provide  for 
adjustments  to  the  beginning  and 
ending  dates  by  the  Director,  Southeast 
Region,  NMFS.  under  specified  criteria. 

Available  information  meeting  the 
criteria  specified  at  50  CFR  658.25(b)(1) 
indicates  that  a  closure  date  earUer  than 
May  15  is  warranted  and  desirable. 
Biological  data  collected  by  the  Texas 
Parks  and  Wildlife  Department  indicate 
that  beginning  the  closure  on  May  13, 
1994.  is  necessary  to  provide  adequate 
protection  of  small  brown  shrimp 
emigrating  from  the  Texas  estuaries. 


Accordingly,  the  time  and  date  at  50 
CFR  658.25(a)  for  beginning  the  Texas 
closure  is  changed  from  30  minutes  after 
sunset.  May  15,  1994,  to  30  minutes 
after  sunset  on  May  13,  1994.  Ehiring  the 
closure,  the  area  described  at  50  CFR 
658.25(a)  is  closed  to  all  trawl  fishing, 
except  that  a  vessel  may  fish  for  royal 
red  shrimp  beyond  the  100-falhom  (183- 
m)  depth  contour.  The  waters  of  Texas 
are  also  closed  commencing  30  minutes 
after  sunset  on  May  13,  1994. 

The  termination  date  of  the  Texas 
closure  will  be  adjusted  in  accordance 
with  the  criteria  specified  at  50  CFR 
658.25(b)  and  to  conform  to  the 
termination  date  of  the  closure  In  the 
waters  of^exas.  The  adjusted 
termination  date  will  be  published  in 
the  Federal  Register. 

Classification 

This  action  is  authorized  by  50  CFR 
658.25  and  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

List  of  Subjects  in  50  CFR  Part  658 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  6. 1994. 
Joe  P.  Clem, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  94-11494  Filed  5-9-94;  2:26  pml 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put»)ic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  mal<ing  pnor  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart185 

RIN320&-AF77 

Implementation  of  the  Program  Fraud 
Civil  Remedies  Act  of  1986 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  proposing  to 
issue  regulations  to  implement  ^e 
Program  Fraud  Civil  Remedies  Act 
(PFCRA)  which  Congress  enacted  on 
October  21,  1986.  The  PFCRA  provides 
a  statutory  right  for  the  Federal 
Government  to  take  administrative 
action  against  fi-aud.  The  PFCRA  also 
outlines  the  procedures  that  must  be 
followed  in  administrative  actions 
brought  in  accordance  with  the  act. 
These  regulations  will  implement  these 
procedural  requirements. 
DATES:  Comments  must  be  submitted  on 
or  before  July  11,  1994. 
ADDRESSES:  Send  or  deliver  comments 
to  Lorraine  Lewis,  General  Counsel, 
Office  of  Personnel  Management,  Room 
7335,  1900  E  Street,  NW.,  Washington, 
DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Murray  M.  Meeker,  Attorney,  Office  of 
the  General  Counsel,  (202)  606-1980. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  99-509  provides  a  means  by  which 
Federal  agencies  may  institute 
administrative  proceedings  against 
persons  who  have  presented  false 
claims  or  statements  and  provides 
further  that  Federal  agencies  who 
institute  such  administrative 
proceedings  may  recover  double 
damages  as  well  as  penalties  of  up  to 
$5,000  per  violation. 

The  Program  Fraud  Civil  Remedies 
Act  requires  agencies  to  issue 
regulations.  This  rule  establishes  the 
procedures  that  OPM  will  follow  under 
this  Act.  The  moneys  collected  as  a 
resu  t  of  these  procedures  are  deposited 


as  miscellaneous  receipts  in  the 
Treasury  of  the  United  States. 

E.G.  12291.  Federal  Regulation 

OPM  has  determined  that  this  is  not 
a  major  rule  as  defined  under  section 
1(b)  of  E.O.  12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  their  effects  are  limited 
primarily  to  federal  employees  and 
other  entities  who  do  business  with 
OPM. 

List  of  Subjects  in  5  CFR  Part  185 

Claims. 
Office  of  Personnel  Management. 
Lorraine  A.  Green, 

Deputy  Director. 

Accordingly,  OPM  is  adding  part  185 
of  title  5,  Code  of  Federal  Regulations  as 
follows: 

PART  185— PROGRAM  FRAUD  CIVIL 
REMEDIES 

Sec. 

185.101  Purpose. 

185.102  Definitions. 

185.103  Basis  for  civil  penalties  and 
assessments. 

185.104  Investigation. 

185.105  Review  by  the  reviewing  official. 

185.106  Prerequisites  for  issuing  a 
complaint. 

185.107  Complaint. 

185.108  Service  of  complaint. 

185.109  Answer. 

185.110  Default  upon  failure  to  file  an 
answer. 

185.111  Referral  of  complaint  and  answer 
to  the  ALJ. 

185.112  Notice  of  hearing. 

185.113  Location  of  hearing. 

185.114  Parties  to  the  hearing. 

185.115  Separation  of  functions. 

185.116  Ex  parte  contacts. 

185.117  Disqualification  of  reviewing 
official  or  ALJ. 

185.118  Rights  of  parties. 

185.119  Authority  of  the  ALJ. 

185.120  Prehearing  conferences. 

185.121  Disclosure  of  documents. 

185.122  Discovery. 

185.123  Exchange  of  witness  lists, 
statements,  and  exhibits. 

185.124  Subpoenas  for  attendance  at 
hearing. 

185.125  Protective  order. 

185.126  Evidence. 

185.127  Fees. 

185.128  Form,  filing,  and  service  of  papers. 

185.129  Computation  of  time. 
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185.130  Motions. 

185.131  Sanctions. 

185.132  The  hearing  and  burden  of  proof 

185.133  Determining  the  amount  of 
penalties  and  assessments. 

185.134  Witnesses. 

185.135  The  record. 

185.136  Post-hearing  briefs. 

185.137  Initial  decision. 

185.138  Reconsideration  of  initial  decision. 

185.139  Appeals  to  authority  head. 

185.140  Stays  ordered  by  the  Department  of 
Justice. 

185.141  Stay  pending  appeal. 

185.142  Judicial  review. 

185.143  Collection  of  civil  penalties  and 
assessments. 

185.144  Right  to  administrative  offset. 

185.145  Deposit  in  Treasury  of  the  United 
States. 

185.146  Compromise  or  settlement. 

185.147  Limitations. 

Authority:  31  U.S.C.  3801-3812. 
§185.101    Purpose. 

The  purpose  of  this  part  is  to 
implement  the  Program  Fraud  Civil 
Remedies  Act  of  1986,  Pub.  L.  99-509, 
6101-6104.  100  Stat.  1874  (October  21. 
1986),  codified  at  31  U.S.C.  3801-3812. 
Section  3809  requires  each  authority 
head  to  promulgate  regulations 
necessary  to  implement  the  provisions 
of  the  statute.  This  part  establishes 
administrative  procedures  for  imposing 
civil  penalties  and  assessments  against 
persons  who  make,  submit,  or  present, 
or  cause  to  be  made,  submitted,  or 
presented,  false,  fictitious,  or  fraudulent 
claims  or  written  statements  to 
authorities  or  to  their  agents,  and 
specifies  the  hearing  and  appeal  rights 
of  persons  subject  to  allegations  of 
liability  for  such  penalties  and 
assessments.  The  moneys  collected  as  a 
result  of  these  procedures  are  deposited 
as  miscellaneous  receipts  in  the 
Treasury  of  the  United  States. 

§185.102    Definitions. 

For  the  purposes  of  this  part — 

ALJ  means  an  Administrative  Law 
Judge  in  the  authority  appointed 
pursuant  to  5  U.S.C.  3105  or  detailed  to 
the  authority  pursuant  to  5  U.S.C.  3344. 

Authority  means  the  Office  of 
Personnel  Management  (OPM). 

Authority  head  means  the  Director  of 
the  Office  of  Personnel  Management  or 
the  Director's  designee. 

Benefit  is  very  broad,  and  is  intended 
to  cover  anything  of  value,  including 
but  not  limited  to  any  advantage, 
preference,  privilege,  license,  permit. 
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favorable  decision,  ruling,  status  or  loan 
guarantee. 

Claim  means  any  request,  demand,  or 
submission — 

(1)  Made  to  the  authority  for  property, 
services,  or  money  (including  money 
representing  benefits,  grants,  loans  or 
insurance); 

(2)  Made  to  a  recipient  of  property, 
services,  or  money  from  the  authority  or 
to  a  party  to  a  contract  with  the 
authority: 

(i)  For  property  or  services  if  the 
United  States: 

(A)  Provided  such  property  or 
services; 

(B)  Provided  any  portion  of  the  funds 
for  the  purchase  of  such  property  or 
services;  or 

(C)  Will  reimburse  such  recipient  or 
party  for  the  purchase  of  such  property 
or  services. 

(ii)  For  the  payment  of  money 
(including  money  representing  grants, 
loans,  insurance,  or  benefits)  if  the 
United  States: 

(A)  Provided  any  portion  of  the 
money  requested  or  demanded;  or 

(B)  Will  reimburse  such  recipient  or 
party  for  any  portion  of  the  money  paid 
on  such  request  or  demand. 

(3)  Made  to  the  authority  which  has 
the  effect  of  decreasing  an  obligation  to 
pay  or  account  for  property,  services,  or 
money. 

Complaint  means  the  administrative 
complaint  served  by  the  reviewing 
official  on  the  defendant  under 
§185.107. 

Defendant  means  any  person  alleged 
in  a  complaint  under  §  185.107  to  be 
liable  for  a  civil  penalty  or  assessment 
under  §185.103. 

Government  means  the  United  States 
Government. 

Individual  means  a  natural  person. 

Initial  decision  means  the  written 
decision  of  the  AL|  required  by 
§  185.110  or  §  185.137,  and  includes  a 
revised  initial  decision  issued  following 
a  remand  or  a  motion  for 
reconsideration. 

Investigating  Official  means  the 
Inspector  General  or  the  Inspector 
General's  designee. 

Knows  or  has  reason  to  know  means 
that  a  person,  with  respect  to  a  claim  or 
statement: 

(1)  Has  actual  knowledge  that  the 
claim  or  statement  is  false,  fictitious,  or 
fraudulent; 

(2)  Acts  in  deliberate  ignorance  of  the 
truth  or  falsity  of  the  claim  or  statement: 
or 

(3)  Acts  in  reckless  disregard  of  the 
truth  or  falsity  of  the  claim  or  statement. 

Makes  shall  incliide  the  terms 
presents,  submits,  and  causes  to  be 
made,  presented,  or  submitted.  As  the 


context  requires,  making  or  made,  shall 
likewise  include  the  corresponding 
forms  of  such  terms. 

Person  means  any  individual, 
partnership,  corporation,  association,  or 
private  organization,  and  includes  the 
plural  of  that  term. 

Representative  means  an  attorney 
who  is  in  good  standing  of  the  bar  of 
any  State,  Territory,  or  possession  of  the 
United  States  or  of  the  District  of 
Columbia  or  the  Commonwealth  of 
Puerto  Rico  or  other  individual 
designated  in  writing  by  the  defendant. 

Reviewing  Official  means  the  General 
Counsel  of  OPM  or  the  General 
Counsel's  designee.  For  the  purposes  of 
§  185.105  of  these  rules,  the  General 
Counsel  personally,  or  the  General 
Counsel's  designee,  shall  perform  the 
functions  of  the  reviewing  official 
provided  that  such  person  serves  in  a 
position  for  which  tJae  rate  of  basic  pay 
is  not  less  than  the  minimum  rate  of 
basic  pay  payable  under  section  5376  of 
title  5,  U.S.  Code.  All  other  functions  of 
the  reviewing  official,  including 
administrative  prosecution  under  these 
rules,  shall  be  performed  on  behalf  of 
the  reviewing  official  by  the  staff  of  the 
Office  of  the  General  Counsel. 

Statement  means  any  representation, 
certification,  affirmation,  document, 
record,  or  accounting  or  bookkeeping 
entry  made: 

(1)  With  respect  to  a  claim  or  to  obtain 
the  approval  or  payment  of  a  claim 
(including  relating  to  eligibility  to  make 
a  claim);  or 

(2)  With  respect  to  (including  relating 
to  eligibility  for): 

(i)  A  contract  with,  or  a  bid  or 
proposal  for  a  contract  vdth;  or 

(ii)  A  grant,  loan,  or  benefit  from,  the 
authority,  or  any  State,  political 
subdivision  of  a  State,  or  other  party,  if 
the  United  States  Government  provides 
any  portion  of  the  money  or  property 
under  such  contract  or  for  such  grant, 
loan,  or  benefit,  or  if  the  Government 
will  reimburse  such  State,  political 
subdivision,  or  party  for  any  portion  of 
the  money  or  property  under  such 
contract  or  for  such  grant,  loan,  or 
benefit. 

§185.103    Basis  for  civil  penalties  and 
assessments. 

(a)  In  addition  to  any  other  remedy 
that  may  be  prescribed  by  law,  any 
person  shall  be  subject  to  a  civil  penalty 
of  not  more  than  $5,000,  where  the 
person  makes  a  claim  and  knows  or  has 
reason  to  know  that  the  claim: 

(1)  Is  false,  fictitious,  or  fraudulent; 

(2)  Includes,  or  is  supported  by,  any 
written  statement  which  asserts  a 
material  fact  which  is  false,  fictitious,  or 
fraudulent; 


(3)  Includes,  or  is  supported  by.  any 
written  statement  that — 

.  (i)  Omits  a  material  fact; 

(ii)  Is  false,  fictitious,  or  fraudulent  as 
a  result  of  such  omission;  and 

(iii)  Is  a  statement  in  which  the 
person  making  such  statement  has  a 
duty  to  include  such  material  fact;  or 

(4)  Is  for  payment  for  the  provision  of 
property  or  services  which  the  person 
has  not  provided  as  claimed. 

(b)  Each  voucher,  invoice,  claim  form, 
or  other  individual  request' or  demand 
for  property,  services,  or  money 
constitutes  a  separate  claim. 

(c)  a  claim  shall  be  considered  made 
to  the  authority,  recipient,  or  party 
when  such  claim  is  actually  made  to  an 
agent,  fiscal  intermediary,  or  other 
entity,  including  any  State  or  political 
subdivision  thereof,  acting  for  or  on 
behalf  of  the  authority,  recipient,  or 
party. 

(d)  Each  claim  for  property,  services, 
or  money  is  subject  to  a  civil  penalty 
regardless  of  whether  such  property, 
services,  or  money  is  actually  delivered 
or  paid. 

(e)  If  the  Government  has  made  any 
payment  (including  transferred  property 
or  provided  services)  on  a  claim,  a 
person  subject  to  a  civil  penalty  under 
paragraph  (a)(1)  of  this  section  may  also 
be  subject  to  an  assessment  of  not  more 
than  twrice  the  amount  of  such  claim  or 
that  portion  thereof  that  is  determined 
to  be  in  violation  of  paragraph  (a)(1)  of 
this  section.  Such  assessment  shall  be  in 
lieu  of  damages  sustained  by  the 
Government  because  of  such  claim. 

(f)  Any  person  who  makes  a  written 
statement  that: 

(1)  The  person  knows  or  has  reason  to 
know: 

(i)  Asserts  a  material  fact  which  is 
false,  fictitious,  or  fraudulent;  or 

(ii)  Is  false,  fictitious,  or  fraudulent 
because  it  omits  a  material  fact  that  the 
person  making  the  statement  has  a  duty 
to  include  in  such  statement. 

(2)  Contains,  or  is  accompanied  by,  an 
express  certification  or  affirmation  of 
the  truthfulness  and  accuracy  of  the 
contents  of  the  statement  may  be 
subject,  in  addition  to  any  other  remedy 
that  may  be  prescribed  by  law,  to  a  civil 
penalty  of  not  more  than  $5,000  for  each 
such  statement. 

(g)  Each  written  representation, 
certification,  or  affirmation  constitutes  a 
separate  statement. 

(h)  A  statement  shall  be  considered 
made  to  the  authority  when  such 
statement  is  actually  made  to  an  agent, 
fiscal  intermediary,  or  other  entity, 
including  any  State  or  political 
subdivision  thereof,  acting  for  or  on 
behalf  of  the  authority. 
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(i)  No  proof  of  specific  intent  to 
defraud  is  required  to  establish  liability 
under  this  section. 

(j)  In  any  case  in  which  it  is 
determined  that  more  than  one  person 
is  hable  for  making  a  claim  or  statement 
under  this  section,  each  such  person 
may  be  held  liable  for  a  civil  penahy 
under  this  section. 

(k)  In  any  case  in  which  it  is 
determined  that  more  than  one  person 
is  liable  for  making  a  claim  under  this 
section  on  which  the  Government  has 
made  payment  (including  transferred 
property  or  provided  services),  an 
assessment  may  be  imposed  against  any 
such  person  or  jointly  and  severally 
against  any  combination  of  such 
persons. 

§  1 35.1 04    Investigation. 

(a)  If  an  investigating  official 
concludes  that  a  subpoena  pursuant  to 
the  authority  conferred  by  31  U.S.C. 
3804(a)  is  warranted,  he  or  she  may 
issue  a  subpoena: 

(1)  The  subpoena  so  issued  shall 
notify  the  person  to  whom  it  is 
addressed  of  the  authority  under  which 
the  subpoena  is  issued  and  shall 
identify  the  records  or  documents 
sought; 

(2)  The  investigating  official  may 
designate  a  person  to  act  on  his  or  her 
behalf  to  receive  the  documents  sought; 
and 

(3)  The  person  receiving  such 
subpoena  shall  be  required  to  tender  to 
the  investigating  official,  or  the  person 
designated  to  receive  the  documents,  a 
certification  that: 

(i)  The  documents  sought  have  been 
produced; 

(ii)  Such  documents  are  not  available 
and  the  reasons  therefor;  or 

(iii)  Such  documents,  suitably 
identified,  have  been  withheld  based 
upon  the  assertion  of  an  identified 
privilege. 

(b)  If  the  investigating  official 
concludes  that  an  action  under  the 
Program  Fraud  Civil  Remedies  Act  may 
be  warranted,  the  investigating  official 
shall  submit  a  report  containing  the 
findings  and  conclusions  of  such 
investigation  to  the  reviewing  official. 

(c)  Nothing  in  this  section  shall 
preclude  or  limit  an  investigating 
official's  discretion  to  refer  allegations 
directly  to  the  Department  of  Justice  for 
suit  under  the  False  Claims  Act  or  other 
civil  relief,  or  to  defer  or  postpone  a 
report  or  referral  to  the  reviewing 
official  to  avoid  interference  with  a 
criminal  investigation  or  prosecution. 

(d)  Nothing  in  this  section  modifies 
any  responsibility  of  an  investigating 
official  to  report  violations  of  criminal 
law  to  the  Attorney  General. 
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§  185.105    Review  by  the  reviewing  official. 

(a)  If,  based  on  the  report  of  the 
investigating  official  under  §  185.104(b). 
the  reviewing  official  determines  that 
there  is  adequate  evidence  to  believe 
that  a  person  is  liable  under  §  185.103, 
the  reviewing  official  shall  transmit  to 
the  Attorney  General  a  WTitten  notice  of 
the  reviewing  official's  intention  to  have 
a  complaint  issued  under  §  185.107. 
Such  notice  shall  include: 

(1)  A  statement  of  the  reviewing 
official's  reasons  for  issuing  a 
complaint; 

(2)  A  statement  specifying  the 
evidence  that  supports  the  allegations  of 
hability; 

(3)  A  description  of  the  claims  or 
statements  upon  which  the  allegations 
of  liability  are  based; 

(4)  An  estimate  of  the  amount  of 
money,  or  the  value  of  property, 
services,  or  other  benefits,  requested  or 
demanded  in  violation  of  §  185.103. 

(5)  A  statement  of  any  exculpatory  or 
mitigating  circumstances  that  may  relate 
to  the  claims  or  statements  known  by 
the  reviewing  official  or  the 
investigating  official;  and 

(6)  A  statement  that  there  is  a 
reasonable  prospect  of  collecting  an 
appropriate  amount  of  penalties  and 
assessments. 

§185.106    Prerequisites  for  issuing  a 
complaint 

(a)  The  reviewring  official  may  issue  a 
complaint  under  §  185.107  only  if: 

(1)  The  Department  of  Justice 
approves  the  issuance  of  a  complaint  in 
a  WTitten  statement  described  in  31 
U.S.C.  3803(b)(1),  and 

(2)  In  the  case  of  allegations  of 
liability  under  §  185.103(a)  with  respect 
to  a  claim,  the  reviewing  official 
determines  that,  with  respect  to  such 
claim  or  a  group  of  related  claims 
submitted  at  the  same  time  such  claim 
is  submitted  (as  defined  in  paragraph  (b) 
of  this  section),  the  amount  of  money, 
or  the  value  of  property  or  services, 
demanded  or  requested  in  violation  of 

§  185.103(a)  does  not  exceed  $150,000. 

(b)  For  the  purposes  of  this  section,  a 
related  group  of  claims  submitted  at  the 
same  time  shall  include  only  those 
claims  arising  from  the  same  transaction 
(e.g..  grant,  loan,  application,  or 
contract)  that  are  submitted 
simultaneously  as  part  of  a  single 
request,  demand,  or  submission. 

(c)  Nothing  in  this  section  shall  be 
construed  to  limit  the  reviewing 
official's  authority  to  join  in  a  single 
complaint  against  a  person,  claims  that 
are  ururelated  or  were  not  submitted 
simultaneously,  regardless  of  the 
amount  of  money,  or  the  value  of 


property  or  services,  demanded  or 
requested. 

§185.107    Complaint 

(a)  On  or  after  the  date  the 
Department  of  Justice  approves  the 
issuance  of  a  complaint  in  accordance 
with  31  U.S.C.  3803(b)(1),  the  reviewing 
official  may  serve  a  complaint  on  the 
defendant,  as  provided  in  §  185.108. 

(b)  The  complaint  shall  state  the 
following: 

(1)  The  allegations  of  liability  against 
the  defendant,  including  the  statutory 
basis  for  liability,  an  identification  of 
the  claims  or  statements  that  are  the 
basis  for  the  alleged  liability,  and  the 
reasons  why  liability  allegedly  rises 
from  such  claims  or  statements; 

(2)  The  maximum  amount  of  penalties 
and  assessments  for  which  the 
defendant  may  be  held  liable; 

(3)  Instructions  for  filing  an  answer, 
including  a  specific  statement  of  the 
defendant's  right  to  request  a  hearing 
and  to  be  represented  by  a 
representative;  and 

(4)  The  fact  that  failure  to  file  an 
answer  within  30  days  of  service  of  the 
complaint  will  result  in  the  imposition 
of  the  maximum  amount  of  penahies 
and  assessments  without  right  to  appeal, 
as  provided  in  §  185.110. 

(c)  At  the  same  time  the  reviewing 
official  serves  the  complaint,  he  or  she 
shall  serve  the  defendant  with  a  copy  of 
these  regulations. 

§  1 85. 1 08    Service  of  complaint 

(a)  Service  of  a  complaint  must  be 
made  by  certified  or  registered  mail  or 
by  delivery  in  any  manner  authorized 
by  Rule  4(d)  of  the  Federal  Rules  of 
Civil  Procedure.  Service  is  complete 
upon  receipt. 

(b)  Proof  of  service,  stating  the  name 
and  ad'dress  of  the  person  on  whom  the 
complaint  was  served,  and  the  manner 
and  date  of  service,  may  be  made  by: 

(1)  Affidavit  of  the  individual  serving 
the  complaint  by  delivery; 

(2)  A  United  States  Postal  Service 
return  receipt  card  acknowledging 
receipt;  or 

(3)  Written  acknowledgment  of 
receipt  by  the  defendant  or  his  or  her 
representative. 

§185.109    Answer. 

(a)  The  defendant  may  request  a 
hearing  in  the  answer  filed  with  the 
reviewing  official  within  30  days  of 
service  of  the  complaint. 

(b)  In  the  answer,  the  defendant: 

(1)  Shall  admit  or  deny  each  of  the 
allegations  of  hability  made  in  the 
complaint; 

(2)  Shall  state  any  defense  on  which 
the  defendant  intends  to  rely; 
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(3)  May  state  anv  reasons  why  the 
defendant  contends  that  the  penalties 
and  assessments  should  be  less  than  the 
statutory  maximum;  and 

(4)  Shall  state  the  name,  address,  and 
telephone  number  of  the  (>erson 
authorized  by  the  defendant  to  act  as 
defendant's  representative,  if  any. 

(c)  If  the  defendant  is  unable  to  hie  an 
answer  meeting  the  requirements  of 
paragraph  (b)  of  this  section  within  the 
time  provided,  the  defendant  may, 
before  the  expiration  of  30  days  from 
service  of  the  complaint,  Ble  with  the 
reviewing  official  a  general  answer 
denying  liability  and  requesting  a 
hearing,  and  a  request  for  an  extension 
of  time  within  which  to  file  an  answer 
meeting  the  requirements  of  paragraph 

(b)  of  this  section.  The  reviewing  official 
shall  file  promptly  with  the  ALJ  the 
complaint,  the  general  answer  denying 
liability,  and  the  request  for  an 
extension  of  time  as  provided  in 

§  185.110.  For  good  cause  shown,  the 
ALJ  may  grant  the  defendant  up  to  30 
additional  days  within  which  to  file  an 
answer  meeting  the  requirements  of 
paragraph  (b)  of  this  section.  The  ALJ 
shall  decide  expeditiously  whether  the 
defendant  shall  be  granted  an  additional 
period  of  time  to  file  such  answer. 

§  1 85. 1 1 0    Default  upon  failure  to  file  an 
answer. 

(a)  If  the  defendant  does  not  file  an 
answer  within  the  time  prescribed  in 

§  185.109(a),  the  reviewing  official  may 
refer  the  complaint  to  the  ALJ. 

(b)  Upon  the  referral  of  the  complaint, 
the  ALJ  shall  promptly  serve  on  the 
defendant  in  the  manner  prescribed  in 

§  185.108,  a  notice  that  an  initial 
decision  will  be  issued  under  this 
section. 

(c)  The  ALJ  shall  assume  the  facts 
alleged  in  the  complaint  to  be  true  and. 
if  such  facts  establish  liabihty  under 

§  185.103,  the  ALJ  shall  issue  an  initial 
decision  imposing  the  maximum 
amount  of  penalties  and  assessments 
allowed  under  the  statute. 

(d)  Except  as  otherwise  provided  in 
this  section,  by  failing  to  file  a  timely 
answer  the  defendant  waives  any  right 
to  further  review  of  the  penalties  and 
assessments  imposed  under  paragraph 

(c)  of  this  section  and  the  initial 
decision  shall  become  final  and  binding 
upon  the  parties  30  days  after  it  is 
issued. 

(e)  If,  before  such  an  initial  decision 
becomes  final,  the  defendant  files  a 
motion  with  the  ALJ  seeking  to  reopen 
on  the  grounds  that  extraordinary 
circumstances  prevented  the  defendant 
from  filing  an  answer,  the  initial 
decision  shall  be  stayed  pending  the 
ALJ's  decision  on  the  motion. 


(f)  If,  on  such  motion,  the  defendant 
can  demonstrate  extraordinary 
circumstances  excusing  the  failure  to 
file  a  timely  answer,  the  ALJ  shall 
withdraw  the  initial  decision  in 
paragraph  (c)  of  this  section,  if  such  a 
decision  has  been  issued,  and  shall 
grant  the  defendant  an  opportunity  to 
answer  the  complaint. 

(g)  A  decision  of  the  ALJ  denying  a 
defendant's  motion  under  paragraph  (e) 
of  this  section  is  not  subject  to 
reconsideration  under  §  185.138. 

(h)  The  defendant  may  appeal  to  the 
authority  head  the  decision  denying  a 
motion  to  reof>en  by  filing  a  notice  of 
appeal  with  the  authority  head  within 
15  days  after  the  ALJ  denies  the  motion. 
The  timely  filing  of  a  notice  of  appeal 
shall  stay  the  initial  decision  until  the 
authority  head  decides  the  issue. 

(i)  If  the  defendant  files  a  timely 
notice  of  appeal  wath  the  authority 
bead,  the  ALJ  shall  forward  the  record 
of  theproceeding  to  the  authority  head. 

())  Tne  authority  head  shall  decide 
expeditiously  whether  extraordinary 
circimistances  excuse  the  defendant's 
failure  to  file  a  timely  answer  based 
solely  on  the  record  before  the  ALJ. 

(k)  If  the  authority  head  decides  that 
extraordinary  circumstances  excused 
the  defendant's  failure  to  file  a  timely 
answer,  the  authority  head  shall  remand 
the  case  to  the  ALJ  with  instructions  to 
grant  the  defendant  an  opportimity  to 
answer. 

(1)  If  the  authority  head  decides  that 
the  defendant's  failure  to  file  a  timely 
answer  is  not  excused,  the  authority 
head  shall  reinstate  the  initial  decision 
of  the  ALJ,  which  shall  become  final 
and  binding  upon  the  parties  30  days 
after  the  authority  head  issues  such 
decision. 

S  185.1 1 1    Referral  of  complaint  and 
answer  to  the  ALJ. 

Upon  receipt  of  an  answer,  the 
revievmig  official  shall  file  the 
complaint  and  answer  with  the  ALJ. 

S  185.112    Notice  of  hearing. 

(a)  When  the  ALJ  receives  the 
complaint  and  answer,  the  ALJ  shall 
promptly  serve  a  notice  of  hearing  upon 
the  defendant  in  the  manner  prescribed 
by  §  185.108.  At  the  same  time,  the  ALJ 
shall  send  a  copy  of  such  notice  to  the 
reviewing  official  or  his  or  her  designee. 

(b)  Such  notice  shall  include: 

(1)  The  tentative  time  and  place,  and 
the  nature  of  the  hearing; 

(2)  The  legal  authority  and 
jurisdiction  under  which  the  hearing  is 
to  be  held; 

(3)  The  matters  of  fact  and  law  to  be 
asserted; 

(4)  A  description  of  the  procedures  for 
the  conduct  of  the  hearing; 


(5)  The  name,  address,  and  telephone 
number  of  the  representative  of  the 
Government  and  of  the  defendant,  if 
any;  and 

(6)  Such  other  matters  as  the  ALJ 
deems  appropriate. 

§185.113    Location  of  hearing. 

(a)  The  hearing  may  be  held: 

(1)  In  any  judicial  district  of  the 
United  States  in  which  the  defendant 
resides  or  transacts  business; 

(2)  In  any  judicial  district  of  the 
United  States  in  which  the  claim  or 
statement  in  issue  was  made;  or 

(3)  In  such  other  place  as  may  be 
agreed  upon  by  the  parties  and  the  ALJ. 

(b)  Each  party  shall  have  the 
opportunity  to  present  argument  with 
respect  to  the  location  of  the  hearing. 

(c)  The  hearing  shall  be  held  at  the 
place  and  at  the  time  ordered  by  the 
ALJ. 

9 1 85. 1 1 4    Parties  to  the  hearing. 

(a)  The  parties  to  the  hearing  shall  be 
the  defendant  and  OPM. 

(b)  Except  where  the  authority  head 
designates  another  representative,  OPM 
shall  be  represented  by  the  staff  of  the 
Office  of  the  General  Coimsel. 

(c)  Pursuant  to  31  U.S.C.  3730(c)(5).  a 
private  plaintiff  under  the  False  Claims 
Act  may  participate  in  these 
proceedings  to  die  extent  authorized  by 
the  provisions  of  that  Act. 

$185,115    Separation  of  functions. 

(a)  The  investigating  official,  the 
reviewing  official,  and  any  employee  or 
agent  of  the  authority  who  takes  part  in 
investigating,  preparing,  or  presenting  a 
particular  case  may  not,  in  such  case  or 
a  factually  related  case: 

(1)  Participate  in  the  hearing  as  the 
ALJ; 

(2)  Participate  or  advise  in  the  review 
of  the  initial  decision  by  the  authority 
head;  or 

(3)  Make  the  collection  of  penalties 
and  assessments  under  31  U.S.C.  3806. 

(b)  The  ALJ  shall  not  be  rcs{X)nsible 
to  or  subject  to  the  supervision  or 
direction  of  the  investigating  official  or 
the  reviewing  official. 

§185.116    Ex  parte  contacts. 

No  party  or  person  (except  employees 
of  the  ALJ's  office)  shall  communicate 
in  any  way  with  the  ALJ  on  any  matter 
at  issue  in  a  case,  unless  on  notice  and 
opportunity  for  all  parties  to  participate. 
This  provision  does  not  prohibit  a 
person  or  party  from  inquiring  about  the 
status  of  a  case  or  asking  routine 
questions  concerning  administrative 
functions  or  procedures. 
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§185.117    Disqualification  of  revtewtng 
official  or  AU. 

(aj  A  reviewing  ofQcdal  or  ALJ  in  a 
particular  case  may  disqualify  himself 
or  herself  at  any  time. 

(b)  A  party  may  file  with  the  ALJ  a 
motion  for  disqualification  of  a 
revieiving  official  or  an  ALJ.  Such 
motion  shall  be  accompanied  by  an 
affidavit  alleging  personal  bias  or  other 
roason  for  disqualification. 

(rj  Such  motion  and  affidavit  shall  be 
filed  promptly  upon  the  party's 
disr;t)very  of  reasons  requiring 
disqualification,  or  such  objections  shall 
be  dfefemed  waived. 

(dj  Such  affidavit  shall  state  specific 
facts  that  support  the  party's  belief  that 
persmal  bias  or  other  rea.son  for 
disqitalification  exists  and  the  time  and 
cJrcvkmstances  of  the  party's  discovery 
of  Biich  facts.  It  shall  be  accompanied  by 
a  certificate  of  the  representative  of 
record  that  It  is  made  in  good  faith. 

(e)  Upon  the  filing  of  such  a  motion 
and  ^fidavit,  the  ALJ  shall  proceed  no 
ftirther  in  the  case  imtil  he  or  she 
resolves  the  matter  of  disqualification  in 
acccrdance  with  this  suction; 

(l)  If  the  ALJ  determines  that  a 
reviewing  official  is  disqualified,  the 
ALJ  shall  dismiss  the  complaint  Mithout 
prejudice. 

(2J  If  the  ALJ  disqualifies  himself  or 
herself,  the  case  shall  be  reassigned 
promptly  to  another  ALJ. 

(3J  If  the  ALJ  denies  a  motion  to 
disqualify,  the  authority  head  may 
determine  the  matter  only  as  part  of  his 
or  her  review  of  the  initial  decision 
upon  appeaU  if  any. 

§185.118    Rights  of  parties. 

Exicept  as  otherwi.«e  limited  by  this 
part,  all  parties  may — 

(a)  Be  accompanied,  represented,  and 
ad'/l$ed  by  a  representative; 

(b)  Participate  In  any  conference  held 
by  the  ALJ; 

(c)  Conduct  discovery  as  provided 
under  §185.122; 

(d)  Agree  to  stipulations  of  fact  of  law, 
which  shall  be  made  a  part  of  the 
record; 

(e)  Present  evidence  relevant  to  the 
issues  at  the  hearing; 

(f)  Present  and  cross-examine 
witnesses; 

(g)  Present  oral  arguments  at  the 
hearing  as  permitted  by  the  ALJ;  and 

fh)  Submit  written  briefs  and 
proposed  findings  of  fact  and 
conclusions  of  law  after  the  hearing. 

§185.119    Authority  of  the  ALU. 

(a)  The  ALJ  shall  conduct  a  fair  and 
Impartial  hearing,  avoid  delay,  maintain 
order,  and  assure  that  a  record  of  the 
proceeding  is  made. 


(b)  The  ALJ  has  the  authority  to: 

(1)  Set  and  change  the  date,  time,  and 
place  of  the  hearing  upon  reasonable 
notice  to  the  parties; 

(2)  Continue  or  recess  the  hearing  in 
whole  or  in  part  for  a  reasonable  period 
of  time: 

(3)  Hold  conferences  to  identify  or 
simplify  the  issues,  or  to  consider  other 
matters  that  may  aid  in  the  expeditious 
disposition  of  the  proceeding; 

(4)  Administer  oaths  and  affirmations; 

(5)  Issue  subpoenas  requiring  the 
attendance  of  witnesses  and  the 
production  of  documents  at  depositions 
or  at  hearings; 

(61  Rule  on  motions  and  other 
procedural  matters: 

(7)  Regulate  the  scope  and  timing  of 
discovery; 

(8)  Regulate  the  course  of  the  hearing 
and  the  conduct  of  representatives  and 
parties: 

(9)  Examine  witnesses; 

(10)  Receive,  rule  on,  exclude,  or  limit 
evidence; 

(11)  Upon  motion  of  a  party,  take 
official  notice  of  facts; 

(12)  Upon  motion  of  a  party,  dodde 
cases,  in  whole  or  in  part,  by  summary 
judgment  where  there  is  no  disputed 
issue  of  material  fact; 

(13)  Conduct  any  conference, 
argument,  or  hearing  on  motions  in 
person  or  by  telephone;  and 

(14)  Exercise  such  other  authority  as 
is  necessary  to  carry  out  the 
responsibilities  of  the  ALJ  under  this 
part. 

(c)  ALJ  does  not  have  the  aumority  to 
find  Federal  statutes  or  regulations 
invalid. 

§  185. 1 20    Prehearing  conferences. 

(a)  The  ALJ  may  schedule  prehearing 
conferences  as  appropriate. 

(b)  Upon  the  motion  of  any  party,  the 
ALJ  shall  schedule  at  least  one 
prehearing  conference  at  a  reasonable 
time  in  advance  of  the  hearing. 

(c)  The  ALJ  may  use  prehearing 
conferences  to  discuss  the  following: 

(1)  Simplification  of  the  issues; 

(2)  The  necessity  or  desirability  of 
amendments  to  the  pleadings,  including 
the  need  for  a  more  definite  statement; 

(3)  Stipulatioiis  and  admissions  of  fact 
or  as  to  the  contents  and  authenticity  of 
documents; 

(4)  Whether  the  parties  can  agree  to 
submission  of  the  case  on  a  stipulated 
record; 

(5)  Whether  a  party  chooses  to  waive 
appearance  at  an  oral  he.aring  and  to 
submit  only  documentary  evidence 
(subject  to  the  objection  of  other  parties) 
and  written  argument; 

(6)  Limitation  of  the  number  of 
witnesses; 


(7)  Scheduling  dates  for  the  exchange 
of  witness  lists  and  of  proposed 
exhibits; 

(8)  Discovery; 

(9)  The  time  and  place  for  the  hearing; 
and 

(10)  Such  other  matters  as  may  tend 
to  expedite  the  fair  and  just  disposition 
of  the  proceedings. 

(d)  "The  ALJ  may  Issue  an  order 
containing  all  matters  agreed  upon  by 
the  parties  or  ordered  by  the  ALJ  at  a 
prehearing  conference. 

§185.121    Disclosure  of  documents. 

(a)  Upon  written  request  to  the 
reviewing  official,  generally  prior  to  the 
filing  of  an  answer,  the  defendant  may 
review  any  relevant  and  material 
documents,  transcripts,  records,  and 
other  materials  that  relate  to  the 
allegations  set  out  in  the  complaint  and 
upon  which  the  findings  and 
conclusions  of  the  investigating  official 
under  §  185.104(b)  arc  based,  unless 
such  documents  are  subject  to  the 
privilege  under  Federal  law.  Upon 
payment  of  fees  for  dupHcation.  the 
defendant  may  obtain  copies  of  such 
docaments. 

(b)  Upon  written  request  to  the 
reviev\ing  official,  the  defendant,  may 
also  obta..i  a  copy  of  ail  exculpatory 
information  in  the  possession  of  the 
reviewing  official  or  investigating 
official  relating  to  the  allegations  in  the 
complaint,  even  if  it  is  contained  in  a 
document  that  would  otherwise  be 
privileged.  If  the  dcxnunent  would 
otherwise  be  privileged,  only  that 
portion  containing  exculpatory 
Information  must  be  disclosed. 

(c)  The  notice  sent  to  the  Attorney 
General  from  the  reviev\ing  official  as 
described  In  §185.105  is  not 
discoverable  under  any  circumstances. 

(d)  The  defendant  may  file  a  motion 
to  compel  disclosure  of  the  docvunents 
subject  to  the  provisions  of  this  section. 
Such  a  motion  may  only  be  filed  with 
the  ALJ  following  the  filing  of  an  answer 
pursuant  to  §185.109. 

§185.122    Discovery. 

(a)  The  following  types  of  discovery 
are  authorized: 

(1 )  Requests  for  produrUon  of 
documents  for  inspection  and  copying: 

(2)  Requests  for  admlssioru  of  the 
authenticity  of  any  relevant  document 
or  of  the  truth  of  any  relevant  fact; 

(3)  Written  Interrogatories;  and 

(4)  Depositions. 

(b)  For  the  purpose  of  this  section  and 
§§  185.122  and  185.123.  the  term 
"documents"  includes  Infomiation. 
documents,  reports,  answers,  records, 
accounts,  papers,  and  other  data  and 
docujnentary  evidence.  Nothing 
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contained  herein  shall  be  interpreted  to 
require  the  creation  of  a  document. 

(c)  Unless  mutually  agreed  to  by  the 
parties,  discovery  is  available  only  as 
ordered  by  the  ALJ.  The  ALJ  shall 
regulate  the  timing  of  discovery. 

(d)  Motions  for  discovery  are  to  be 
handled  according  to  the  following 
procedures: 

(1)  A  party  seeking  discovery  may  file 
a  motion  with  the  ALJ.  Such  a  motion 
shall  be  accompanied  by  a  copy  of  the 
requested  discovery,  or  in  the  case  of 
depositions,  a  summary  of  the  scope  of 
the  proposed  deposition. 

(2)  Within  10  days  of  service,  a  party 
may  file  an  opposition  to  the  motion 
and/or  a  motion  for  protective  order  as 
provided  in  §185.125. 

(3)  The  ALJ  may  grant  a  motion  for 
discovery  only  if  he  or  she  finds  that  the 
discovery  sought: 

(i)  Is  necessary  for  the  expeditious, 
fair,  and  reasonable  consideration  of  the 
issues: 

(ii)  Is  not  unduly  costly  or 
burdensome; 

(iii)  Will  not  unduly  delay  the 
proceeding;  and 

(iv)  Does  not  seek  privileged 
information. 

(4)  The  burden  of  showing  that 
discovery  should  be  allowed  is  on  the 
party  seeking  discovery. 

(5)  The  ALJ  may  grant  discovery 
subject  to  a  protective  order  under 
§185.125. 

(e)  Depositions  are  to  be  handled  in 
the  following  manner. 

(1)  If  a  motion  for  deposition  is 
granted,  the  ALJ  shall  issue  a  subpoena 
for  the  deponent,  which  may  require  the 
deponent  to  produce  dociunents.  The 
subpoena  shall  specify  the  time  and 
place  at  which  the  deposition  will  be 
held. 

(2)  The  party  seeking  to  depose  shall 
serve  the  subpoena  in  the  manner 
prescribed  in  §  185.108. 

(3)  The  deponent  may  file  with  the 
ALJ  within  10  days  of  service  a  motion 
to  quash  the  subpoena  or  a  motion  for 
a  protective  order. 

(4)  The  party  seeking  to  depose  shall 
provide  for  the  taking  of  a  verbatim 
transcript  of  the  deposition,  which  it 
shall  make  available  to  all  other  parties 
for  inspection  and  copying. 

(f)  Each  party  shall  bear  its  own  costs 
of  discovery. 

§  1 85. 1 23    Exchange  of  witness  lists, 
statements,  and  exhibits. 

(a)  At  least  15  days  before  the  hearing 
or  at  such  other  time  as  may  be  ordered 
by  the  ALJ,  the  parties  shall  exchange 
witness  lists,  copies  of  prior  statements 
of  proposed  witnesses,  and  copies  of 
proposed  hearing  exhibits,  including 


copies  of  any  written  statements  that  the 
party  intends  to  offer  in  lieu  of  live 
testimony  in  accordance  with 
§  185.133(b).  At  the  time  the  documents 
listed  in  this  paragraph  are  exchanged, 
any  party  that  intends  to  rely  on  the 
transcript  or  deposition  testimony  in 
lieu  of  live  testimony  at  the  hearing,  if 
permitted  by  the  ALJ,  shall  provide  each 
party  with  a  copy  of  the  specific  pages 
of  the  transcript  it  intends  to  introduce 
into  evidence. 

(b)  If  a  party  objects,  the  ALJ  may  not 
admit  into  evidence  the  testimony  of 
any  witness  whose  name  does  not 
appear  on  the  witness  list  or  any  exhibit 
not  provided  to  the  opposing  party  as 
provided  above  vmless  the  ALJ  finds 
good  cause  for  the  failure  or  that  there 
is  no  prejudice  to  the  objecting  party. 

(c)  Unless  another  party  objects 
within  the  time  set  by  the  ALJ, 
documents  exchanged  in  accordance 
with  paragraph  (a)  of  this  section  shall 
be  deemed  to  be  authentic  for  the 
purpose  of  admissibility  at  the  hearing. 

§185.124    Subpoenas  for  attendance  at 
hearing. 

(a)  A  party  wishing  to  prociire  the 
appearance  and  testimony  of  any 
individual  at  the  hearing  may  request 
that  the  ALJ  issue  a  subpoena. 

(b)  A  subpoena  requiring  the 
attendance  and  testimony  of  an 
individual  may  also  require  the 
individual  to  produce  documents  at  the 
hearing. 

(c)  A  party  seeking  a  subpoena  shall 
file  a  written  request  therefore  not  less 
than  15  days  before  the  date  fixed  for 
the  hearing  unless  otherwise  allowed  by 
the  ALJ  upon  a  showing  of  good  cause. 
Such  request  shall  specify  any 
documents  to  be  produced  and  shall 
designate  the  witnesses  and  describe  the 
address  and  location  thereof  with 
sufficient  particularity  to  permit  such 
witnesses  to  be  found. 

(d)  The  subpoena  shall  specify  the 
time  and  place  at  which  the  witness  is 
to  appear  and  any  documents  the 
witness  is  to  produce. 

(e)  The  party  seeking  the  subpoena 
shall  serve  it  in  the  manner  prescribed 
in  §  185.108.  A  subpoena  on  a  party  or 
upon  an  individual  under  the  control  of 
a  party  may  be  served  by  first  class  mail. 

(f)  A  party  or  the  individual  to  whom 
the  subpoena  is  directed  may  file  with 
the  ALJ  a  motion  to  quash  the  subpoena 
within  10  days  after  service  or  on  or 
before  the  time  specified  in  the 
subpoena  for  compliance  if  it  is  less 
than  10  days  af^er  service. 

§  1 85. 1 25    Protective  order. 

(a)  A  party  or  a  prospective  witness  or 
deponent  may  file  a  motion  for  a 


protective  order  with  respect  to 
discovery  sought  by  an  opposing  party 
or  with  respect  to  the  hearing,  seeking 
to  hmit  the  availability  or  disclosure  of 
evidence. 

(b)  In  issuing  a  protective  order,  the 
ALJ  may  make  any  order  which  justice 
requires  to  protect  a  party  or  person 
from  amioyance,  embarrassment, 
oppression,  or  undue  burden  or 
expense,  including  one  or  more  of  the 
following: 

(1)  That  the  discovery  not  be  had; 

(2)  That  the  discovery  may  be  had 
only  on  specified  terms  and  conditions, 
including  a  designation  of  the  time  or 
place; 

(3)  That  the  discovery  may  be  had 
only  through  a  method  of  discovery 
other  than  that  requested; 

(4)  That  certain  matters  not  be  the 
subject  of  inquiry,  or  that  the  scope  of 
discovery  be  limited  to  certain  matters; 

(5)  That  discovery  be  conducted  with 
no  one  present  except  persons 
designated  by  the  ALJ; 

(6)  That  the  contents  of  discovery  or 
evidence  be  sealed; 

(7)  That  a  sealed  disposition  be 
opened  only  by  order  of  the  ALJ; 

(8)  That  a  trade  secret  or  other 
confidential  research,  development, 
commercial  information,  or  facts 
pertaining  to  any  criminal  investigation, 
proceeding,  or  other  administrative 
investigation  not  be  disclosed  or  be 
disclosed  only  in  a  designated  way;  or 

(9)  That  the  parties  simultaneously 
file  sp>ecified  documents  or  information 
enclosed  in  sealed  envelopes  to  be 
opened  as  directed  by  the  ALJ; 

9185.126    Evidence. 

(a)  The  ALJ  shall  determine  the 
admissibility  of  evidence. 

(b)  Except  as  provided  in  this  part,  the 
ALJ  shall  not  be  bound  by  the  Federal 
Rules  of  Evidence.  However,  the  ALJ 
may  apply  the  Federal  Rules  of 
Evidence  where  appropriate,  e.g.  to 
exclude  unreliable  evidence. 

(c)  The  ALJ  shall  exclude  irrelevant 
and  immaterial  evidence. 

(d)  Although  relevant,  evidence  may 
be  excluded  if  its  probative  value  is 
substantially  outweighed  by  the  danger 
of  unfair  prejudice,  confusion  of  the 
issues,  or  by  considerations  of  undue 
delay  or  needless  presentation  of 
cumulative  evidence. 

(e)  Although  relevant,  evidence  may 
be  excluded  if  it  is  privileged  under 
Federal  law. 

(f)  Evidence  concerning  offers  of 
compromise  or  settlement  shall  be 
Inadmissible  to  the  extent  provided  in 
Rule  408  of  the  Federal  Rules  of 
Evidence. 
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(g)  The  ALJ  shall  permit  the  parties  to 
intrpduce  rebuttal  witnesses  and 
evicBence. 

(h)  All  documents  and  other  evidence 
offeircd  or  taken  for  the  record  shall  be 
opMi  to  examination  by  all  parties, 
unless  otherwise  ordered  by  the  ALJ 
pursuant  to  §  185.125. 

§18&127    Fees. 

The  party  requesting  a  subpoena  shall 
pay  the  cost  of  the  fees  and  mileage  of 
anyi  witness  subpoenaed  in  the  amounts 
thall  would  be  payable  to  a  witness  in  a 
proceeding  in  United  States  District 
Court.  A  check  for  witness  fees  and 
mileage  shall  accompany  the  subpoena 
when  served,  except  that  when  a 
subpoena  is  issued  on  behalf  of  the 
authority,  a  check  for  witness  fees  and 
mileage  need  not  accompany  the 
subpoena. 

§185.128    Form,  filing,  and  service  of 
papers. 

(a)  Form.  Documents  filed  with  the 
ALJ  shall  include  an  original  and  two 
copies.  Every  pleasing  and  paper  filed 
in  the  proceeding  shall  contain  a 
caption  setting  forth  the  title  of  the 
action,  the  case  number  assigned  by  the 
ALJ,  and  a  designation  of  the  paper  (e.g., 
motion  to  quash  subpoena).  Every 
pleading  and  paper  shall  be  signed  by, 
and  shall  contain  the  address  and 
telephone  number  of  the  party  or  the 
person  on  whose  behalf  the  paper  was 
filed,  or  his  or  her  representative. 

(b)  Filing.  Papers  are  considered  filed 
when  they  are  mailed.  Date  of  mailing 
may  be  established  by  a  certificate  from 
the  party  or  its  representative  or  by 
proof  that  the  document  was  sent  by 
certified  or  registered  mail. 

(c)  Service.  A  party  filing  a  document 
with  the  ALJ  shall,  at  the  time  of  filing, 
serve  a  copy  of  such  docimient  on  every 
other  party.  Service  upon  any  party  of 
any  document  other  than  those  required 
to  be  served  a  prescribed  in  §  185.108 
shall  be  made  by  delivering  a  copy  or 
by  placing  a  copy  of  the  document  in 
the  United  States  mail,  postage  prepaid 
and  addressed,  to  the  party's  last  known 
address.  When  a  party  is  represented  by 
a  representative,  service  shall  be  made 
upon  such  representative  in  lieu  of  the 
actual  party. 

(d)  Proof  of  service.  A  certificate  of  the 
individual  serving  the  document  by 
personal  delivery  or  by  mail,  setting 
forth  the  maimer  of  service,  shall  be 
proof  of  service. 

§  1 85.1 29    Computation  of  time. 

(a)  In  computing  any  period  of  time 
under  this  pat  or  in  an  order  issued 
thereunder,  the  time  begins  with  the  day 
following  the  act,  event,  or  default,  and 


includes  the  last  day  of  the  period, 
unless  it  is  a  Saturday.  Sunday,  or  legal 
holiday  observed  by  the  Federal 
Government,  in  which  event  it  includes 
the  next  business  day. 

(b)  When  the  period  of  time  allowed 
is  less  than  7  days,  intermediate 
Saturdays,  Sundays,  and  legal  holidays 
obser\'ed  by  the  Federal  Government 
shall  be  excluded  from  the  computation. 

(c)  Where  a  document  has  been  served 
or  issued  by  placing  it  in  the  mail,  an 
additional  5  days  will  be  added  to  the 
time  permitted  for  any  response. 

§185.130    Motions. 

(a)  Any  application  to  the  ALJ  for  an 
order  or  ruling  shall  be  by  motion. 
Motions  shall  state  the  relief  sought,  the 
authority  relied  upon,  and  the  facts 
alleged,  and  shall  be  filed  with  the  ALJ 
and  served  on  all  other  parties. 

(b)  Except  for  motions  made  during  a 
prehearing  conference  or  at  the  hearing, 
all  motions  shall  be  in  vmting.  The  ALJ 
may  require  that  oral  motions  be 
reduced  to  writing. 

(c)  Within  15  days  after  a  written 
motion  is  served,  or  such  other  time  as 
may  be  fixed  by  the  ALJ,  any  party  may 
file  a  response  to  such  motion. 

(d)  The  ALJ  may  not  grant  a  written 
motion  before  the  time  for  filing 
responses  thereto  has  expired,  except 
upon  consent  of  the  parties  or  following 
a  hearing  on  the  motion,  but  may 
overrule  or  deny  such  motion  without 
awaiting  a  response. 

(e)  The  ALJ  shall  make  a  reasonable 
effort  to  dispose  of  all  outstanding 
motions  prior  to  the  begirming  of  the 
hearing. 

§185.131    Sanctions. 

(a)  The  ALJ  may  sanction  a  person 
including  any  party  or  representative  for 
the  following  reasons: 

(1)  Failure  to  comply  with  an  order, 
rule,  or  procedure  governing  the 
proceeding; 

(2)  Failure  to  prosecute  or  defend  an 
action;  or 

(3)  Engaging  in  other  misconduct  that 
interferes  with  the  speedy,  orderly,  or 
fair  conduct  of  the  proceeding. 

(b)  Any  such  sanction,  including  but 
not  limited  to  those  listed  in  paragraphs 
(c),  (d),  and  (e)  of  this  section,  shall 
reasonably  relate  to  the  severity  and 
nature  of  the  failure  or  misconduct. 

(c)  When  a  party  fails  to  comply  with 
an  order,  including  an  order  for  taking 

a  deposition,  the  production  of  evidence 
within  the  party's  control,  or  a  request 
for  admission,  the  ALJ  may: 

(1)  Draw  an  inference  in  favor  of  the 
requesting  party  with  regard  to  the 
information  sought; 

(2)  In  the  case  of  requests  for 
admission,  deem  each  matter  of  which 


an  admission  is  requested  to  be 
admitted; 

(3)  Prohibit  the  party  failing  to 
comply  with  such  order  from 
introducing  evidence  concerning,  or 
otherwise  relying  upon,  testimony 
relating  to  the  information  sought;  and 

(4)  Strike  any  part  of  the  pleadings  or 
other  submissions  of  the  party  failing  to 
comply  with  such  request. 

(dj  It  a  party  fails  to  prosecute  or 
defend  an  action  under  this  part 
commenced  by  service  of  a  notice  of 
hearing,  the  ALJ  may  dismiss  the  action 
or  may  issue  an  initial  decision 
imposing  penahies  and  assessments. 

fe)  The  ALJ  may  refuse  to  consider 
any  motion,  request,  response,  brief  or 
other  docimient  which  is  not  filed  in  a 
timely  fashion. 

§185.132    The  hearing  and  burden  of 
proof. 

(a)  Where  requested  in  accordance 
with  §  185.109  the  ALJ  shall  conduct  a 
hearing  on  the  record  in  order  to 
determine  whether  the  defendant  is 
liable  for  a  civil  penalty  or  assessment 
under  §  185.103  and,  if  so,  the 
appropriate  amount  of  any  such  civil 
penalty  or  assessment  considering  any 
aggravating  or  mitigating  factors. 

(b)  The  authority  shall  prove 
defendant's  liability  and  any  aggravating 
factors  by  a  preponderance  of  the 
evidence. 

(c)  The  defendant  shall  prove  any 
affirmative  defenses  and  any  mitigating 
factors  by  a  preponderance  of  the 
evidence. 

(d)  The  hearing  shall  be  open  to  the 
public  unless  othenvise  closed  by  the 
ALJ  for  good  cause  shown. 

§  185.133    Determining  ttie  amount  of 
penalties  and  assessments. 

(a)  In  determining  an  appropriate 
amount  of  civil  penalties  and 
assessments,  the  ALJ  and  the  authority 
head,  upon  appeal,  should  evaluate  any 
circumstances  that  mitigate  or  aggravate 
the  violation  and  should  articulate  in 
their  opinions  the  reasons  that  support 
the  penalties  and  assessments  they 
impose.  Because  of  the  intangible  costs 
of  fraud,  the  expense  of  investigating 
such  conduct,  and  the  need  to  deter 
others  who  might  be  similarly  tempted, 
double  damages  and  a  significant  civil 
penalty  ordinarily  should  be  imposed. 

(b)  Although  not  exhaustive,  tne 
following  factors  are  among  those  that 
may  influence  the  ALJ  and  the  authority 
head  in  determining  the  amoimt  of 
penalties  and  assessments  to  impose 
with  respect  to  the  misconduct  (i.e.,  the 
false,  fictitious,  or  fraudulent  claims  or 
statements)  charged  in  the  complaint: 

(1)  The  number  of  false,  fictitious  or 
fraudulent  claims  or  statements; 
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(2)  The  time  period  over  which  such 
claims  or  statements  were  made; 

(3)  The  degree  of  the  defendant's 
culpability  with  respect  to  the 
misconduct; 

(4)  The  amoimt  of  money  or  the  value 
of  the  property,  services,  or  benefit 
falsely  claimed; 

(5)  The  value  of  the  Government's 
actual  loss  as  a  result  of  the  misconduct, 
including  foreseeable  consequential 
damages  and  the  costs  of  investigation; 

(6)  The  relationship  of  the  amount 
imposed  as  civil  penalties  to  the  amount 
of  the  Government's  loss; 

(7)  The  potential  or  actual  impact  of 
the  misconduct  upon  public  confidence 
in  the  management  of  Government 
programs  and  operations; 

(8)  Whether  tne  defendant  has 
engaged  in  a  pattern  of  the  same  or 
similar  misconduct; 

(9)  Whether  the  defendant  attempted 
to  conceal  the  misconduct; 

(10)  The  degree  to  which  the 
defendant  has  involved  others  in  the 
misconduct  or  in  concealing  it; 

(11)  Where  the  misconduct  of 
employees  or  agents  is  imputed  to  the 
defendant,  the  extent  to  which  the 
defendant's  practices  fostered  or 
attempted  to  preclude  such  misconduct; 

(12)  Whether  the  defendant 
cooperated  in  or  obstructed  an 
investigation  of  the  misconduct; 

(13)  Whether  the  defendant  assisted 
in  identifying  and  prosecuting  other 
wrongdoers; 

(14)  The  complexity  of  the  program  or 
transaction,  and  the  degree  of  the 
defendant's  sophistication  with  respect 
to  it,  including  the  extent  of  the 
defendant's  prior  participation  in  the 
program  or  in  similar  transactions; 

(15)  Whether  the  defendant  has  been 
found,  in  any  criminal,  civil,  or 
administrative  proceeding  to  have 
engaged  in  similar  misconduct  or  to 
have  dealt  dishonestly  with  the 
Government  of  the  United  States  or  of 
a  State,  directly  or  indirectly; 

(16)  The  need  to  deter  the  defendant 
and  others  from  engaging  in  the  same  or 
similar  misconduct;  and 

(17)  The  potential  impact  of  the 
misconduct  on  the  rights  of  others. 

(c)  Nothing  in  this  section  shall  be 
construed  to  limit  the  ALJ  or  the 
authority  head  from  considering  any 
other  factors  that  in  any  given  case  may 
mitigate  or  aggravate  the  offense  for 
which  penalties  and  assessments  are 
imposed. 

$185,134    WHitMses. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  testimony  at  tie 
bearing  shall  be  given  orally  by 
witnesses  under  oath  or  afilrmation. 


(b)  At  the  discretion  of  the  ALJ, 
testimony  may  be  admitted  in  the  form 
of  a  written  statement  or  deposition. 
Any  such  written  statement  must  be 
provided  to  all  other  parties  along  with 
the  last  known  address  of  such  witness, 
in  a  manner  which  allows  sufficient 
time  for  other  parties  to  subpoena  such 
witness  for  cross-examination  at  the 
hearing.  Prior  written  statements  of 
witnesses  proposed  to  testify  at  the 
hearing  and  deposition  transcripts  shall 
be  exchanged  as  provided  in 

§  185.123(a). 

(c)  The  AL)  shall  exercise  reasonable 
control  over  the  mode  and  order  of 
interrogating  witnesses  and  presenting 
evidence  so  as  to — 

(1)  Make  the  interrogation  and 
presentation  effective  for  the 
ascertainment  of  the  truth, 

(2)  Avoid  needless  consumption  of 
time,  and 

(3)  Protect  witnesses  from  harassment 
or  undue  embarrassment. 

(d)  The  ALJ  shall  permit  the  parties  to 
conduct  such  cross-examination  as  may 
be  required  for  a  full  and  true  disclosure 
of  the  facts. 

(e)  At  the  discretion  of  the  ALJ,  a 
witness  may  be  cross-examined  on 
matters  relevant  to  the  proceedings 
without  regard  to  the  scope  of  his  or  her 
direct  examination.  To  the  extent 
permitted  by  the  ALJ,  cross-examination 
on  matters  outside  the  scope  of  direct 
examination  shall  be  conducted  in  the 
manner  of  direct  examination  and  may 
proceed  by  leading  questions  only  if  the 
witness  is  a  hostile  witness,  an  adverse 
party,  or  a  witness  identified  with  an 
adverse  party. 

(f)  Upon  motion  of  any  party,  the  ALJ 
shall  order  witnesses  excluded  so  that 
they  cannot  hear  the  testimony  of  other 
witnesses.  This  rule  does  not  authorize 
exclusion  of  the  following: 

(1)  A  party  who  is  an  individual; 

(2)  In  the  case  of  a  party  that  is  not 
an  individual,  an  officer  or  employee  of 
the  party  designated  by  the  party's 
representative;  or 

(3)  An  individual  whose  presence  is 
shown  by  a  party  to  be  essential  to  the 
presentation  of  its  case,  including  an 
individual  employed  by  the 
Government  engaged  in  assisting  the 
representative  for  the  Government. 

S  185.135    The  record. 

(a)  The  hearing  shall  be  recorded  and 
transcribed.  Transcripts  may  be 
obtained  follov^ng  the  hearing  from  the 
ALJ  at  a  cost  not  to  exceed  the  actual 
cost  of  duplication. 

(b)  The  transcript  of  testimony, 
exhibits  and  other  evidence  admitted  at 
the  hearing,  and  all  papers  and  requests 
filed  in  the  proceeding  constitute  the 


record  for  the  decision  by  the  ALJ  and 
the  authority  head. 

(c)  The  record  may  be  inspected  and 
copied  (upon  payment  of  a  reasonable 
fee)  by  anyone,  unless  otherwise 
ordered  by  the  ALJ  pursuant  to 
§185.125. 

S  185.136    Post-hearing  briefs. 

The  ALJ  may  require  the  parties  to  file 
post-hearing  briefs.  In  any  event,  any 
party  may  file  a  post-hearing  brief.  "The 
ALJ  shall  fix  the  time  for  filing  such 
briefs,  not  to  exceed  60  days  from  the 
date  the  parties  receive  the  transcript  of 
the  hearing  or,  if  applicable,  the 
stipulated  record.  Such  briefs  may  be 
accompanied  by  proposed  findings  of 
fact  and  conclusions  of  law.  The  ALJ 
may  permit  the  parties  to  file  reply 
briefs. 

§185.137    Initial  (teclsion. 

(a)  The  ALJ  shall  issue  an  initial 
decision  based  only  on  the  record, 
which  shall  contain  findings  of  fact, 
conclusions  of  law,  and  the  amount  of 
any  penalties  and  assessments  imposed. 

(b)  The  findings  of  fact  shall  include 
a  finding  on  each  of  the  following 
issues: 

(1)  Whether  the  claims  or  statements 
identified  in  the  complaint,  or  any 
portions  thereof,  violate  §  185.103. 

(2)  If  the  person  is  liable  for  penalties 
or  assessments,  the  appropriate  amount 
of  any  such  penalties  or  assessments 
considering  any  mitigating  or 
aggravating  factors  that  he  or  she  finds 
in  the  case,  such  as  those  described  in 
§185.133. 

(c)  The  ALJ  shall  promptly  serve  the 
initied  decision  on  all  parties  within  90 
days  after  the  time  for  submission  of 
post-hearing  briefs  and  reply  briefs  (if 
permitted)  has  expired.  The  ALJ  shall  at 
the  same  time  serve  all  p>arties  with  a 
statement  describing  the  right  of  any 
defendant  determined  to  be  liable  for  a 
civil  penalty  or  assessment  to  file  a 
motion  for  reconsideration  with  the  ALJ 
or  a  notice  of  appeal  with  the  authority 
head.  If  the  ALJ  fails  to  meet  the 
deadline  contained  in  this  paragraph,  he 
or  she  shall  notify  the  parties  of  the 
reason  for  the  delay  and  shall  set  a  new 
deadline. 

(d)  Unless  the  initial  decision  of  the 
ALJ  is  timely  appealed  to  the  authority 
head,  or  a  motion  for  reconsideration  of 
the  initial  decision  is  timely  filed,  the 
initial  decision  shall  constitute  the  final 
decision  of  the  authority  head  and  shall 
be  final  and  binding  on  the  parties  30 
days  after  it  is  issued  by  the  ALJ. 

S  185.138    Reconsideration  of  Initial 
decision. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  any  party  may  file  a 
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motion  for  reconsideration  of  the  initial 
decision  within  20  days  of  receipt  of  the 
initial  decision.  If  service  was  made  by 
mail,  receipt  will  be  presumed  to  be  5 
days  from  the  date  of  mailing  in  the 
absence  of  contrary  proof. 

(b)  Every  such  motion  must  set  forth 
the  matters  claimed  to  have  been 
erroneously  decided  and  the  nature  of 
the  alleged  errors.  Such  motion  shall  be 
accompanied  by  a  supporting  brief. 

(c)  Responses  to  such  motions  shall  be 
allowed  only  upon  request  of  the  ALJ. 

(d)  No  party  may  file  a  motion  for 
reconsideration  of  an  initial  decision 
that  has  been  revised  in  response  to  a 
previous  motion  for  reconsideration. 

(e)  The  ALJ  may  dispose  of  a  motion 
for  riBconsideration  by  denying  it  or  by 
issuing  a  revised  initial  decision. 

(0  If  the  ALJ  denies  a  motion  for 
reconsideration,  the  initial  decision 
shall  constitute  the  final  decision  of  the 
authority  head  and  shall  be  final  and 
binding  on  all  parties  30  days  after  the 
ALJ  denies  the  motion,  unless  the  initial 
decision  is  timely  appealed  to  the 
authority  head  in  accordance  with 
§186.139. 

(g)  If  the  ALJ  issues  a  revised  initial 
decision,  that  decision  shall  constitute 
the  final  decision  of  the  authority  head 
and  shall  be  final  and  binding  on  the 
parties  30  days  after  it  is  issued,  unless 
it  is  timely  appealed  to  the  authority 
head  in  accordance  with  §  185.139. 

§  1 85. 1 39    Appeal  to  auttiority  head. 

(a)  Any  defendant  who  has  filed  a 
timely  answer  and  who  is  determined  in 
an  initial  decision  to  be  liable  for  a  civil 
penalty  or  asse.ssment  may  appeal  such 
decision  to  the  authority  head  by  filing 
a  notice  of  appeal  with  the  authority 
head  in  accordance  with  this  section: 

(1)  A  notice  of  appeal  may  be  filed  at 
any  time  within  30  days  after  the  ALJ 
issues  an  initial  decision.  However,  if 
another  party  files  a  motion  for 
reconsideration  under  §  185.138, 
consideration  of  the  appeal  shall  be 
stayed  automatically  pending  resolution 
of  the  motion  for  reconsideration. 

(2)  If  a  motion  for  reconsideration  is 
timely  filed,  a  notice  of  appeal  shall  be 
filed  within  30  days  after  the  ALJ  denies 
the  motion  or  issues  a  revised  initial 
decision,  whichever  applies. 

(3)  If  no  motion  for  reconsideration  is 
timely  filed,  a  notice  of  appeal  must  be 
filed  within  30  days  after  the  ALJ  issues 
the  initial  decision. 

(4)  The  authority  head  may  extend  the 
initial  30  day  period  for  an  additional 
30  days  if  the  defendant  files  with  the 
authority  head  a  request  for  an 
extension  within  the  initial  30  day 
period  and  shows  good  cause. 


(b)  If  the  defendant  files  a  timely 
notice  of  appeal  with  the  authority  head 
and  the  time  for  filing  motions  for 
reconsideration  under  §  185.138  has 
expired,  the  ALJ  shall  forward  the 
record  of  the  proceeding  to  the  authority 
head. 

(c)  A  notice  of  appeal  shall  be 
accompanied  by  a  written  brief 
specifying  exceptions  to  the  initial 
decision  and  reasons  supporting  the 
exceptions. 

(d)  The  representative  for  OPM  may 
file  a  brief  in  opposition  to  exceptions 
within  30  days  of  receiving  the  notice  of 
appeal  and  accompanying  brief. 

(e)  There  is  no  right  to  appear 
personally  before  the  authority  head. 

(fl  There  is  no  right  to  appeal  an 
interlocutory  ruUng  by  the  ALJ. 

(g)  In  reviewing  Qie  initial  decision, 
the  authority  head  shall  not  consider 
any  objection  that  was  not  raised  before 
the  ALJ  unless  the  objecting  party  can 
demonstrate  extraordinary 
circumstances  causing  the  failure  to 
raise  the  objection. 

(h)  If  any  party  demonstrates  to  the 
satisfaction  of  the  authority  head  that 
additional  evidence  not  presented  at 
such  hearing  is  material  and  that  there 
were  reasonable  grounds  for  the  failure 
to  present  such  evidence  at  such 
hearing,  the  authority  head  shall 
remand  the  matter  to  the  ALJ  for 
consideration  of  such  additional 
evidence. 

(i)  The  authority  head  may  affirm, 
reduce,  reverse,  compromise,  remand  or 
settle  any  penalty  or  assessment 
determined  by  the  ALJ  in  any  initial 
decision. 

(j)  The  authority  head  shall  promptly 
serve  each  party  to  the  appeal  with  a 
copy  of  the  decision  of  the  authority 
head  and  a  statement  describing  the 
right  of  any  person  determined  to  be 
liable  for  a  penalty  or  assessment  to  seek 
judicial  review. 

(k)  Unless  a  petition  for  review  is 
filled  as  provided  in  31  U.S.C.  3805 
after  a  defendant  has  exhausted  all 
administrative  remedies  under  this  part 
and  within  60  days  after  the  date  on 
which  the  authority  head  serves  the 
defendant  with  a  copy  of  the  authority 
head's  decision,  a  determination  that  a 
defendant  is  hable  under  §  185.103  is 
final  and  not  subject  to  judicial  review. 

§  1 85. 1 40    Stays  ordered  by  the 
Department  of  Justice. 

If  at  any  time,  the  Attorney  General  or 
an  Assistant  Attorney  General 
designated  by  the  Attorney  General 
transmits  to  the  authority  head  a  written 
finding  that  continuation  of  the 
administrative  process  described  in  this 
part  with  respect  to  a  claim  or  statement 


may  adversely  affect  any  pending  or 
potential  criminal  or  civil  action  related 
to  such  claim  or  statement,  the  authority 
head  shall  stay  the  process  immediately. 
The  authority  head  may  order  the 
process  resumed  only  upon  receipt  of 
the  written  authorization  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  who  ordered  the  stay. 

§  185.141    Stay  pending  appeal. 

(a)  An  initial  decision  is  stayed 
automatically  pending  disposition  of  a 
motion  for  reconsideration  or  of  an 
appeal  to  the  authority  head. 

(b)  No  administrative  stay  is  available 
following  a  final  decision  of  the 
authority  head. 

§  1 85. 1 42    Judicial  review. 

Section  3805  of  title  31,  United  States 
Code,  authorizes  judicial  review  by  an 
appropriate  United  States  District  Court 
of  a  final  decision  of  the  authority  head 
imposing  penalties  and/or  assessments 
under  this  part  and  specifies  the 
procedures  for  such  review. 

§  185.143    Collection  of  civil  penalties  and 
assessments. 

Sections  3806  and  3808(b)  of  title  31, 
United  States  Code,  authorize  actions 
for  collection  of  civil  penahies  and 
assessments  imposed  under  this  part 
and  specify  the  procedures  for  such 
actions. 

§185.144    Right  to  administrative  offset 

The  amount  of  any  penalty  or 
assessment  y.hich  has  become  final,  or 
for  which  a  jutlgment  has  been  entered 
under  §  185.142  or  §  185.143,  or  any 
amount  agreed  upon  in  a  compromise  or 
settlement  under  §  185.146,  may  be 
collected  by  administrative  offset  under 
31  use.  3716,  except  that  an 
administrative  offset  may  not  be  made 
under  this  subsection  against  a  refund  of 
an  overpayment  of  Federal  taxes,  then 
or  latnr  owmg  by  the  United  States  to 
the  defendant. 

§185.145    Deposit  In  Treasury  of  the 
United  States. 

All  amounts  collected  pursuant  to  this 
part  shsll  be  deposited  as  miscellaneous 
receipts  in  the  Treasury  of  the  United 
States,  except  as  provided  in  31  U.S.C. 
3806(g). 

§  1 85. 1 46    Compromise  or  settlement 

(a)  Parties  may  make  offers  of 
compromise  or  settlement  at  any  time. 

(b)  The  reviewing  official  has  the 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  part  at  any  time 
after  the  date  on  which  the  reviewing 
official  is  permitted  to  issue  a  complaint 
and  before  the  date  on  which  the  ALJ 
issues  an  initial  decision. 
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(c)  The  authority  head  has  exclusive 
authority  to  compromise  or  settle  a  case 
under  this  part  at  any  time  after  the  date 
on  which  the  AL)  issues  an  initial 
decision,  except  during  the  pendency  of 
any  review  under  §  185.142  or  during 
the  pendency  of  any  action  to  collect 
penalties  and  assessments  under 
§185.143. 

(d)  The  Attorney  General  has 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  part  during  the 
pendency  of  any  review  under  §  185.142 
or  of  any  action  to  recover  penalties  and 
assessments  under  31  U.S.C.  3806. 

(e)  The  investigating  official  may 
recommend  settlement  terms  to  the 
reviewing  official,  the  authority  head,  or 
the  Attorney  General,  as  appropriate. 
The  reviewing  official  may  recommend 
settlement  terms  to  the  authority  head, 
or  the  Attorney  General,  as  appropriate. 

(f)  Any  compromise  or  settlement 
must  be  in  vmting. 

S  165.147    Limttatlons. 

(a)  The  notice  of  hearing  with  respect 
to  a  claim  or  statement  must  be  served 
in  the  manner  specified  in  §  185.108 
within  6  years  after  the  date  on  which 
such  a  claim  or  statement  is  made. 

(b)  If  the  defendant  fails  to  file  a 
timely  answer,  service  of  a  notice  under 
§  185.110(b)  shall  be  deemed  a  notice  of 
hearing  for  purposes  of  this  section. 

(c)  The  statute  of  limitations  may  be 
extended  by  written  agreement  of  the 
parties. 

|FR  Doc.  94-11365  Filed  5-11-94;  8:45  am) 
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fire  resistant  coupling  halves.  This 
action  would  revise  the  applicability  of 
the  existing  AD.  This  proposal  is 
prompted  by  the  identification  of 
additional  airplanes  that  are  subject  to 
the  addressed  unsafe  condition.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  hydraulic  fluid 
leakage  from  the  pump  case  drain  line 
quick  release  coupling,  which  could 
fuel  the  flames  in  the  event  of  an  engine 
fire. 

DATES:  Comments  must  be  received  by 
June  13,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
42-AD.  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  Comments 
may  be  inspected  at  this  location 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  service  information  referenced  in 
the  proposed  rule  may  be  obtfiined  from 
British  Aerospace,  PLC,  Librarian  for 
Service  Bulletins.  P.O.  Box  17414, 
Dulles  International  Airport, 
Washington.  DC  20041-0414.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.  ,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 


DEPARTMENT  OF  TRANSPORTATION      SUPPt.EMENTARV  INFORMATWN: 


Federal  Aviation  Administration 

14  CFR  Part  39 

[Docltet  No.  94-NM-42-AD] 

Airworthiness  Directives;  British 
Aerospace  Model  BAe  146-1  GO  A, 
-200A,  and  -300A  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  docvunent  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
British  Aerospace  Model  BAe  146- 
lOOA,  -200A,  and  -300A  series 
airplanes,  that  currently  requires 
replacing  the  quick  release  coupling 
halves  on  each  end  of  the  pump  case 
drain  line  on  the  hydraulic  engine 
driven  pump  (EDP)  on  the  number  2 
and  number  3  engines  with  improved 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  94-NM-42-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-42-AD.  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

On  November  29, 1993.  the  FAA 
issued  AD  93-24-05.  Amendment  39- 
8754  (58  FR  67310),  applicable  to 
certain  British  Aerospace  Model  BAe 
146-lOOA,  -200A,  and  -300A  series 
airplanes,  to  require  replacement  of  the 
quick  release  coupling  halves  on  each 
end  of  the  pump  case  drain  line  on  the 
hydraulic  engine  driven  pump  (EDP)  on 
the  number  2  and  number  3  engines 
with  improved  fire  resistant  coupling 
halves.  That  action  was  prompted  by  a 
fire  resistance  test  of  the  hydraulic  EDP, 
associated  hoses,  and  couplings 
installed  on  the  number  2  and  number 
3  engines,  which  revealed  that  the 
pump  case  drain  line  quick  release 
couplings  leaked  hydraufic  fluid.  The 
requirements  of  that  AD  are  intended  to 
prevent  hydraulic  fluid  leakage  from  the 
pump  case  drain  line  quick  release 
coupling,  which  could  fuel  the  flames  in 
the  event  of  an  engine  fire. 

Since  issuance  of  that  AD.  British 
Aerospace  has  issued  Service  Bulletin 
SB.29-31-01339A,  Revision  1,  dated 
July  8, 1993.  which  revises  the 
effeclivity  listing  of  the  original  issue  of 
the  service  bulletin  by  adding  the  serial 
numbers  of  affected  Model  BAe  146- 
100 A  and  -200 A  series  airplanes.  In 
addition,  one  Model  BAe  146-300A 
series  airplane,  serial  number  E3220,  is 
removed  fi-om  the  service  bulletin 
effeclivity.  The  Civil  Aviation  Authority 
(CAA),  which  is  the  airworthiness 
authority  for  the  United  Kingdom, 
classified  this  ser\ice  bulletin  as 
mandatory  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21 .  29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
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airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
detennined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
StatiBS. 

iince  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
Staites,  the  proposed  AD  would 
supersede  AD  93-24-05  to  continue  to 
require  replacement  of  the  quick  release 
coupling  halves  on  each  end  of  the 
pump  case  drain  line  on  the  hydraulic 
EDP  on  the  number  2  and  number  3 
engines  vnth  improved  fire  resistant 
coupling  halves.  The  proposed  AD 
would  revise  the  appficability  of  the 
existing  AD.  and  would  reflect  the  latest 
revision  of  the  service  bulletin  as  the 
appropriate  source  of  service 
information. 

The  FAA  estimates  that  46  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  cost  to  operators.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $7,590,  or  $165  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accpmpUsh  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
betvineen  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
fedorahsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  AviaUon 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  US  Q  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended) 

2.  Section  39.13  Is  amended  by 
removing  amendment  39-8754  f58  FR 
67310),  and  by  adding  a  new 
airworthiness  directive  (AD),  to  read  as 
follows: 

British  Aerospace:  Docket  94-NM-42-AD. 

Supersedes  AD  93-24-05,  Amendmeat 
39-8754. 

Applicabiltty:  Model  BAe  146-lOOA  series 
airplanes,  serial  numbers  E1002  through 
E1199  inclusive;  Mode!  BAe  146-200A  series 
airplanes,  serial  nu.Tibers  E2008  through 
E2204  inclusive,  E2210  through  E2220 
inclusive:  and  Model  BAe  146-300A  series 
airplanes,  serial  numbers  E3001  through 
E3219  inclusive,  and  E3222;  certif»cated  in 
any  category. 

Corr.plionce:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1:  Paragraph  (a)  of  ihts  AD  merely 
restates  the  requirement  of  paragraph  (a)  of 
AD  93-24-05,  Amendment  39-8754.  As 
allowed  by  the  phrase,  "unless  accomplished 
previously."  if  that  requirement  of  AD  93- 
24-05  has  already  been  accomplished,  this 
AD  does  not  require  that  the  action  be 
repeated. 

To  prevent  hydraulic  fluid  leakage  from 
the  pump  case  drain  line  quick  release 
couplings,  which  could  fuel  the  flames  in  the 
event  of  an  engine  fire,  accomplish  the 
following: 

(a)  For  airplane  serial  numbers  E3001 
through  E3207  inclusive,  E3209  through 
E3219  inclusive,  and  E3222:  Within  6 
months  after  January  20, 1994  (the  effective 
date  of  AD  93-24-05.  Amendment  39-8754). 
replace  the  quick  release  coupling  halves  on 
each  end  of  the  pump  case  drain  Tine  on  the 
hydraulic  engine  driven  pump  (EDP)  on  the 
number  2  and  number  3  engines  with 
improved  fire  resistant  coupling  halves,  in 


accordance  with  British  Aerospace  Service 
Bulletin  SB.29-31-01339A,  dated  May  24, 
1993.  or  SB.2»-31-01339A,  Revision  1,  dated 
July  8.  1993. 

(b)  For  airplane  serial  numbers  El  002 
through  El  199  inclusive.  E20O8  through 
E2204  inclusive.  E2210  through  E2220 
inclusive,  and  E3208:  Within  6  months  after 
the  effective  date  of  this  AD,  replace  the 
quick  release  coupling  halves  on  each  end  of 
the  pump  case  drain  line  on  the  hydraulic 
EDP  on  the  number  2  and  number  3  engines 
with  improved  fire  resistant  coupling  halves. 
In  accordance  with  British  Aerospace  Service 
Bulletin  SB.2^31-01339A.  Revision  1.  dated 
July  8.  1993. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safetv  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  If  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Sp>ecial  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  §  21.197  and  §  21.199  to 
ojjerate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on  May  5. 

1994. 

Darrell  M.  Pedcrson. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice 
[FR  Doc.  94-11358  Filed  5-11-94;  8.45  amj 
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14  CFR  Part  39 

[Docket  No.  d4-NM-«1-AD] 

Airworthiness  Directives;  Boeing 
Model  747-400  Series  Airplanes 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTiON:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  appbcable  to 
certain  Boeing  Model  747-400  series 
airplanes.  This  proposal  would  require 
a  revision  to  the  Flap  Control  Unit  input 
wiring.  This  proposal  is  prompted  by 
reports  of  discoimection  of  the  Landing 
Gear  Module  electrical  connectors, 
which  can  result  in  the  loss  of  the 
primary,  secondary,  and  alternate 
control  of  the  flaps.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  the  possibility  of  aui 
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all-flaps-up  landing  due  to  the  loss  of 
control  of  all  flap  operations. 
DATES:  Comments  must  be  received  by 
June  13. 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
61-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washineton  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Kathi  Ishimaru,  Aerospace  Engineer. 
Systems  &  Equipment  Branch.  ANM- 
130S.  Seattle  Aircraft  Certification 
Office,  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055^056; 
telephone  (206)  227-2674;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  maJung  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
speciGed  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-61-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-61-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

Boeing  Commercial  Airplanes  has 
advised  the  FAA  of  an  unsafe  condition 
that  may  exist  in  certain  Boeing  Model 
747-400  series  airplanes.  Boeing  advises 
that,  if  the  Landing  Gear  Module 
connectors  become  disconnected,  all 
Flap  Control  Unit  (FCU)  modes  of  flap 
operation  (primary,  secondary,  and 
alternate  control  of  flaps)  could  be  lost. 
There  has  been  one  occurrence  of  a 
partial  disconnection  of  these 
connectors  during  a  flight  test  of  one 
airplane,  which  resulted  in  some  of  the 
flaps  failing  to  extend.  In  another 
incident,  there  was  a  partial 
disconnection  of  these  connectors  on 
one  in-service  airplane  that  occurred 
while  the  airplane  was  on  the  ground; 
this  situation  prevented  the  airplane 
from  being  dispatched. 

Disconnection  of  the  subject 
connectors  could  result  in  the  loss  of  all 
three  modes  of  flap  operation.  If  this 
were  to  occur,  the  pilot  would  be  imable 
to  change  the  position  of  the  leading 
and  trailing  edge  flaps.  This  condition, 
if  not  corrected,  could  result  in  an  all- 
flaps-up  (flaps  retracted)  landing  and 
consequent  high  landing  speeds  that 
could  cause  the  airplane  to  run  off  the 
runway  before  being  able  to  stop. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
27A2346,  dated  April  28, 1994,  that 
describes  procedures  for  revising  the 
FCU  input  wiring  by  moving  two  of  the 
three  FCU  inputs  from  the  "Alt-Arm" 
switch  to  the  Alternate  Flap  relays.  This 
will  keep  the  FCU's  in  the  Primary 
Hydraulic/Pneumatic  operation  mode  if 
the  Landing  Gear  Module  connectors 
become  disconnected,  and  would  allow 
the  pilot  to  maintain  primary  and 
secondary  control  of  the  flaps. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  revising  the  FCU  input  wiring. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

There  are  approximately  300  Model 
747-400  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  34  airplanes  of  U.S. 
registry  would  be  affected  by  this 


proposed  AD,  that  it  would  take 
approximately  10  work  hoius  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $200  per 
airplane.  Based  on  these  figiu^s,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$25,500,  or  $750  per  airplane. 

The  total  cost  impact  figiue  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  signiflcant . 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  SafAy. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 
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$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  94-NM-61-AD. 

Applicability:  Model  747—400  airplanes 
baving  line  numbers  696  through  1019, 
inclusive,  and  1021  through  1026,  inclusive; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  possibility  of  an  all-flaps- 
up  landing  duo  to  the  loss  of  control  of  flap 
operations,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  revise  the  Flap  Control  Unit 
(rcU)  input  wiring  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-27A2346, 
dated  April  28.  1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Sp)ecial  flight  permits  may  be  Lssued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renfon,  Washington,  on  May  6. 
1994. 

S.R.  Miller. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  94-11526  Filed  5-11-94;  845  am) 

BILUNO  CODE  4910-1VU 
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14  CFR  Part  71 

[Airspace  Docket  No.  92-AWA-«} 

RIN  2120-AF02 

Proposed  Alteration  of  the  Chartotte, 
NC,  Class  B  Airspace  Area 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM);  correction  and  extension  of 
comment  period. 


SUMMARY:  This  document  contains 
corrections  to  the  NPRM  published  on 
March  2, 1994.  That  action  proposed  to 
alter  the  Charlotte,  NC,  Qass  B  airspace 
area.  However,  the  NPRM  was 
inadvertently  published  without  the 
associated  graphic  and  with  errors  to  the 
geographical  references  for  the 
Charlotte/Douglas  International  and 
Gastonia  Municipal  Airports.  This 
action  also  extends  the  period  for  public 
comments. 

DATES:  Comments  must  be  received  on 
or  before  June  2,  1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attention:  Rules  Docket 
(AGC-200).  Airspace  Docket  No.  92- 
AWA-6,  800  Independence  Avenue. 
SW..  Washington.  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9255. 
SUPPLEMENTARY  INFORMATION: 

On  March  2. 1994.  the  FAA  published 
an  NPRM  that  proposed  to  alter  the 


Charlotte,  NC.  Class  B  airspace  area  (59 
FR  10040).  However,  the  NPRM  was 
inadvertently  published  without  the 
associated  graphic  and  with  errors  to  the 
geographical  references  for  the 
Charlotte/Douglas  International  and 
Gastonia  Municipal  Airports.  This 
action  will  correct  these  errors  by 
adding  the  associated  graphic  and 
correcting  the  geographical  references  of 
the  airports.  This  action  will  also  extend 
the  period  for  public  comments  by  30 
days. 

Correction  to  NPRM 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
publication  in  the  Federal  Register  on 
March  2,  1994  (59  FR  10040;  Federal 
Register  Document  94-4714)  is 
corrected  as  follows: 

§71.1    [Corrected] 

ASO  NC  B  Charlotte,  NC  ICorrected) 

1.  On  page  10045,  in  the  first  column, 
under  Charlotte/Douglas  International 
Airport  (Primary  Airport)  "(lat.  35''12'52"  N., 
long.  80''56'37"  W.)"  should  read  "(lat. 
35'*12'52"  N..  long.  SO'Se'Se"  W.)  and  under 
Gastonia  Airport  "(lat.  35*12'0O~  N.,  long. 
8r09'00"  W.)"  should  read  "(lat.  35"'12'OV 
N.,  long.  81'09'00"  W.)." 

2.  On  page  10O45,  In  the  third  column. 
after  the  signature  blm.k.  add  a  note  and 
appendix  as  set  forth  below. 

Issued  in  Washington.  DC.  on  April  28. 
1994. 

Harold  W.  Becker, 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 

Note:  This  appendix  will  not  appear  In  the 
Code  of  Federal  Regulations. 

Appendix— Charlotte,  North  Carolina,  Qass 
B  Airspace  Area 

aiLLJNO  CODE  4»>e-13-P 
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CHARLOTTE,  NORTH  CAROLINA 
CLASS  B  AIRSPACE  AREA 

CHARLOTTE/DOUGLAS  INTERNATIONAL  AIRPORT 
FIELD  ELEVATION  •  749  FEET 

(Not  to  be  used  tor  navigation) 


UNCASTCRCO.' 


rEOUUL  AVUTION  AfMMINISTKATION 


ATT-a* 


IFR  Doc.  94-11409  Filed  5-11-94;  8:4a  am] 
BILUNQ  CODE  4910-13-P 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  944 

Utah  Regulatory  Program  and 
Abandoned  Mine  Plan 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
heading  on  proposed  amendment. 


SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Utah 
regulatory  program  and  abandoned 
mir^e  plan  (hereinafter,  the  "Utah 
program"  and  "Utah  plan")  under  the 
Surface  Mining  Control  and 
Rec  amation  Act  of  1977  (SMCRA).  The 
ame  ijdment  consists  of  proposed 
revisions  to  the  Utah  Coai  Mining  and 
Rec  amation  Act  of  1979.  The  Utah 
program  revisions  pertain  to  purpose; 
definitions  of  new  terms;  rulemaking 
authority  and  procedure;  administrative 
procedures;  financial  interests;  permit 
applications;  informal  conferences; 
appeals  and  further  review;  performance 
bonds;  revegetation  standards  on  lands 
eligible  for  remining  operator 
requirements  for  underground  coal 
mining;  information  provided  by 
permittees;  contest  of  violation  or 
amount  of  penalty;  civil  actions  lo 
compel  compliance  with  Utah's 
program;  violations  of  Utah's  program  or 
permit  conditions;  lands  unsuitable 
determination;  judicial  review  of  rules 
and  iurders;  repeal  of  specific  sections  of 
the  Utah  Code  Annotated  1953  (UCA); 
and  a  repeal  date  of  certain  provisions. 
The  Utah  plan  revisions  pertain  to  lands 
and  water  eligible  for  reclamation, 
recolfery  of  reclamation  costs,  and  liens. 
The  amendment  is  intended  to  revise 
Utah's  program  and  plan  to  be 
consistent  with  SMCR.\  and  the  Utah 
Adnttnistrative  Procedures  Act,  and  to 
improve  operational  efficiency. 
DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.d.t.  on  June  13, 
1994.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  June  6.  1994.  Requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  by  4  p.m.,  m.d.t.  on  May  27, 
1994.  Any  disabled  individual  who  has 
a  need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Thomas 
E.  Ehmett  at  the  address  listed  below. 


Copies  of  the  Utah  program  and  Utah 
plan,  the  proposed  amendment,  and  all 
WTitten  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Albuquerque  Field  Office. 
Thomas  E.  Ehmett,  Acting  Director. 
Albuquerque  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  505  Marquette  Avenue, 
NW..  suite  1200,  Albuquerque,  New 
Mexico  87102. 
Utah  Coal  Regulatory  Program,  Division 
of  Oil,  Gas  and  Mining,  3  Triad 
Center,  suite  350,  355  West  North 
Temple,  Salt  Lake  City,  Utah  84180- 
1203,  Telephone:  (801)  538-5340. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Ehm^ett,  Telephone:  (505) 
766-1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Utah  Program  and 
Utah  Plan 

On  January  21.  1981.  and  June  3. 
1983,  the  Secretary  of  the  Interior 
conditionally  approved  the  Utah 
program  and  approved  the  Utah  plan. 
General  background  information  on  the 
Utah  program  and  Utah  plan,  including 
the  Secretary's  findings,  the  disposition 
of  comments,  the  conditions  of  approval 
of  the  Utah  program,  and  approval  of 
the  Utah  plan,  can  be  found  in  the 
January  21,  1981,  and  June  3,  1983. 
publications  of  the  Federal  Register  (46 
FR  5899  and  48  FR  24875).  Subsequent 
actions  concerning  Utah's  program  and 
program  amendments  can  be  found  at 
30  CFR  944.15.  944.16,  and  944.30. 
Subsequent  actions  concerning  Utah's 
plan  amendments  can  be  found  at  30 
CFR  944.25. 

II.  Proposed  Amendment 

By  letter  dated  April  14,  1994,  Utah 
submitted  a  proposed  amendment  to  its 
program  and  plan  pursuant  to  SMCRA 
(administrative  record  No.  UT-917). 
The  proposed  amendment  consists  of 
revisions  to  the  Utah  Coal  Mining  and 
Reclamation  Act  of  1979.  Utah 
submitted  the  proposed  amendment 
with  the  intent  of  making  its  program 
and  plan  consistent  with  SMCR.^  and 
the  Utah  Administrative  Procedures 
Act.  and  improving  operational 
efficiency. 

The  program  provisions  of  the  Utah 
Coal  Mining  and  Reclamation  Act  that 
Utah  proposes  to  revise  are  (1)  Utah 
Code  Annotated  (UCA)  40-10-2. 
purpose  [of  Chapter  10);  (2)  UCA  40- 


10-3.  definitions  of  new  terms 
"adjudicative  proceeding."  "lands 
eligible  for  remining."  and 
"unanticipated  event  or  condition:'  (3) 
UCA  40-10-6.5.  rulemaking  authority 
and  procedure;  (4)  UCA  40-10-6  7. 
administrative  procedures;  (5)  LT.A  40- 
10-7.  prohibition  of  financial  interest  in 
any  coal  mining  operation;  (6)  UCA  40- 
10-8.  coal  exploration  rules  issued  by 
the  Division  of  Oil.  Gas  and  Mining 
(Division)  and  penalty  for  violation:  (7) 
UCA  40-10-10.  perm'it  applications;  (8) 
UCA  40-10-11.  Division  action  or»  the 
permit  application;  (9)  UCA  40-5  0-12. 
revision  or  modification  of  permi; 
provisions;  (10)  UC.\  40-10-13. 
informal  conferences:  (11)  UC.^  40-10- 
14.  permit  approval  or  disapproval, 
appeals,  and  further  review;  (12)  UCA 
40-10-15.  performance  bonds;  (13)  UCA 
"10-^0-16.  release  of  performancp  bond, 
surety,  or  deposit;  (14)  UCA  40-10-17, 
revegetation  standards  on  lands  eligible 
for  remining;  (15)  UC.^  40-10-18, 
operator  requirements  for  underground 
coal  mining;  (16)  UCA  40-10-19, 
information  provided  by  the  permittee 
to  the  Division  and  right  of  entr\:  (17) 
UCA  40-10-20,  contest  of  violati.-n  or 
amount  of  penalty;  (13)  UCA  40-10-21. 
civil  action  to  compel  compliance  with 
Utah's  program  and  oL\pr  rights  not 
affected;  (19)  UCA  40-10-22.  viobtions 
of  Utah's  program  or  permit  conditions; 
(20)  UCA  40-10-24,  dcterminatjon  of 
unsuitability  of  lands  for  surface  coal 
mining:  and  (21)  UCA  40-10-30. 
judicial  review  of  rules  or  orders.  Utah 
also  proposes  to  repeal  UCA  40-10-4. 
"Mined  land  reclamation  provisions 
applied,"  and  UCA  40-10-31. 
"Chapter's  procedures  supersede  Title 
63.  Chapter  46b."  and  add  the 
requirement  tliat  UCA  40-10-1 K'.). 
modification  of  permit  issuance 
prohibition,  and  UCA  40-10-1 7(2){t){ii), 
revegetation  standards  on  lands  eligible 
for  remining.  are  repealed  effective 
September  30.  2004. 

The  plan  provisions  of  the  Utah  Coal 
Mining  and  Reclamation  Act  that  Utah 
proposes  to  revise  are  (1)  UCA  40-10- 
25.  lands  and  water  eligible  for 
reclamation.  (2)  UCA  40-10-27.  entry 
upon  land  adversely  affected  by  past 
coal  mining  practices.  State  acqui.'^ition 
of  land  and  public  sale,  and  water 
pollution  control  and  treatment  plants; 
and  (3)  UCA  40-10-28,  recovery  of 
reclamation  costs  and  liens  against 
reclaimed  land. 

Following  are  more  specific 
descriptions  of  the  revisions  that  Utah 
proposes  to  make  to  the  above-listed 
sections  of  its  statute.  These 
descriptions  do  not  address  several 
editorial  revisions  including  changes  in 
punctuation  and  capitalization; 
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-recodification;  replacement  of  the  word 
"regulations"  and  the  term  "rules  and 
regulations"  with  the  SNTionymous  word 
"rules;"  the  joining  with  the 
conjunction  "and"  of  the  last  two 
provisions  in  a  series  of  three  or  more 
provisions  joined  by  semicolons;  the  use 
of  Arabic  numbers  instead  of  spelling 
out  the  numbers;  and  the  deletion  of  the 
word  "this"  prior  to  the  word 
"Subsection"  when  it  is  followed  by  a 
specific  statute  citation. 

Utah  proposes  the  following  revisions 
to  its  program  provisions. 

Utan  proposes  to  add  new  definitions 
for  the  terms  (1)  "adjudicative 
proceeding"  at  UCA  40-10-3(1)  to  mean 
"a  division  or  board  action  or 
proceeding  that  determines  the  legal 
rights,  duties,  privileges,  immunities,  or 
other  legal  interests  of  one  or  more 
identifiable  persons,  including  all 
actions  to  grant,  deny,  revoke,  suspend, 
modify,  annul,  withdraw,  or  amend  an 
authority,  right,  permit,  or  license;"  (2) 
"lands  eligible  for  remining"  at  UCA 
40-10-3(8)  to  mean  "those  lands  that 
would  otherwise  be  eligible  for 
expenditures  under  Section  40-10-25  or 
40-10-25.1;"  and  (3)  "unanticipated 
event  or  condition"  at  UCA  40-10-3(21) 
to  mean  "an  event  or  condition 
encountered  in  a  remining  operation 
that  was  not  contemplated  by  the 
applicable  surface  coal  mining  and 
reclamation  permit." 

Utah  proposes  to  revise  its  rulemaking 
authority  and  procedure  provisions  at 
UCA  40-10-6.5  by  adding  new  language 
at  UCA  40-10-6.5(1)  to  require  the 
Board  of  Oil,  Gas  and  Mining  (Board)  to 
promulgate  rules  in  accordance  with 
Title  63,  Chapter  46a  of  the  Utah 
Administrative  Rulemaking  Act  and 
deleting  the  provisions  of  UCA  40-10- 
6.5(3),  which  set  forth  the  requirements 
for  conducting  hearings  under  Chapter 
10. 

Utah  proposes  to  add  new  language  at 
UCA  40-10-6.7,  administrative 
procedures,  to  require  that  the  Division 
shall  conduct  informal  adjudicative 
proceedings,  which  are  referred  to  as 
conferences  or  informal  conferences. 
Utah  also  proposes  to  require  that  the 
Board  or  Division  shall  conduct  formal 
adjudicative  proceedings,  whidi  are 
referred  to  as  hearings  or  public 
hearings.  The  conduct  of  these 
conferences  and  hearings  will  be 
governed  by  rules  adopted  by  the  Board 
which  are  in  accordance  with  Title  63, 
Chapter  46b  of  the  Utah  Administrative 
Procedures  Act  (UAPA).  In  addition, 
Utah  proposes  that  sach  hearings,  will 
b(;  conducted  in  a  manner  which 
I'lidrantoes  the  parties'  due  process 
r  »;ht3,  includes  provisions  to  ensure 
tnis  protection,  and  requires  a  verbatim 


record  of  each  public  hearing  required 
by  Chapter  10  will  be  made  and  a 
L-anscript  will  be  available  on  the 
motion  of  any  party  or  by  order  of  ih;; 
Board. 

Utah  proposes  t-n  editorial  revision  at 
UCA  40-10-10.  peTnit  applications,  by 
changing  the  word  "implementing"  to 
"the  '  before  the  word  "riilts." 

Utah  proposes  to  re.ise  UCA  40-10- 
11  by  requiring  that  the  schedule  listing 
anv  and  all  notices  of  violations 
submitted  as  part  of  the  permit 
application  include  violations  of  any 
State  or  Federal  program  or  law 
approved  under  SMCR-^.  Utah  also 
proposes  to  add  new  UCA  40-10-11(5) 
to  require  that  (1)  the  prohibition  of 
UCA  40-10-11(3).  concerning  issuance 
of  a  permit  to  persons  with  outstanding 
violations  or  with  a  histon,'  of  willful 
violations,  does  not  apply  after  October 
14,  1992,  if  the  violation  resulted  from 
an  unanticipated  event  or  condition  that 
occurred  on  lands  eligible  for 
remaining,  (2)  the  term  "violation"  as 
used  here  as  the  same  meaning  as  the 
term  "violation"  under  UCA  40-10- 
11(3)  prohibiting  permit  issuance,  and 
(3)  UCA  40-10-11(5)  is  repealed 
effective  September  30.  2004. 

Utah  proposes  to  add  new  langauge  to 
its  provisions  pertaining  to  informal 
conferences  at  UCA  40-1 0-1 3(2)(b)  to 
specify  that,  if  written  objections  to  a 
proposed  initial  or  revised  application 
for  a  surface  coal  mining  and 
reclamation  operations  permit  are  filed, 
the  Division  will  hold  an  informal 
confernnce  and  conduct  it  in  accordance 
with  subsection  {h)  irrespective  of  the 
requirements  of  section  f.3-4Gb-5  of 
UAPA  and  that  such  conference  may  be 
held  in  the  locality  of  the  coal  mining 
and  reclamation  operation  if  requested 
within  a  reasonable  time  after  written 
objections  or  a  request  for  an  informal 
conference  are  received  by  the  Division. 
Utah  proposes  to  revise  its  provisions 
at  UCA  40-10-14.  pertaining  to  permit 
approval  or  disapproval,  appeals,  and 
further  review,  by  adding  i.'".v  language 
at  subsection  (6)  to  provide  that  an 
applicant  or  aggrieved  prison  may 
appeal  the  Board's  decision  granting  or 
denying  the  permit  in  whole  or  in  part 
directly  to  the  Utah  Supreme  Court,  that 
if  the  Board  fails  to  act,  the  applicant  or 
aggrieved  person  may  bring  an  action  in 
the  appropriate  district  court,  and  that 
time  frames  for  appeals  ur.dfT  this 
subsection  shall  be  consistent  with 
UAPA. 

Utah  proposes  to  revise  its  statutor)' 
provisions  at  UCA  40-10-16(5)  for 
release  of  performance  bontls,  sureties, 
or  deposits  by  deleting  the  requirements 
that  provide  for  advertisement  of  a 
public  hearing,  govern  the  manner  in 


which  hearings  are  conducted,  and 
allow  the  Division  to  establish  an 
informal  conference  to  resolve  written 
objections.  Utah  also  proposes  new 
language  there  requiring  that: 

If  written  objections  are  filed  and  a 
conference  is  requested,  the  division  shall 
inform  all  interested  parties  of  the  time  and 
p!ac(  of  the  conference  and  hold  an  informal 
conference  within  30  days  after  the  request 
is  filed  with  the  division.  The  conference 
officer  may  convert  the  conference  to  a 
formal  proceeding  under  the  standards  set 
forth  in  section  63^6b-^  [of  the  UAP.'\1.  The 
matter  shall  be  scheduled  for  hearing  before 
the  board  and  a  hearing  shall  be  held  in 
accordance  with  the  rules  of  practice  and 
procedure  of  the  board.  A  decision  from  the 
infonnal  conference  may  be  appealed  to  the 
board.  The  board  shall  hold  a  hearing 
pursuant  to  the  rules  of  practice  and 
procedure  of  the  board. 

Utah  proposes  to  revise  its 
performance  standards  provisions  at 
UCA  40-10-17(2)  by  adding  new 
subsection  (t)(ii)  to  require  that  on  lands 
eligible  for  remining,  die  operations 
shall  assume  the  responsibility  for 
successful  revegetation  for  a  period  of  2 
full  years  after  the  last  year  of 
augmented  seeding.  fertiUzing. 
irrigation,  or  other  work  in  order  to 
assure  compliance  with  performance 
standards.  Utah  also  proposes  to  add 
new  UCA  40-10-1 7(6)  to  specify  that 
UCA  40-10-1 7(2)(t)(ii)  is  repealed 
effective  September  30,  2004. 

Utah  proposes  to  revise  UCA  40-10- 
18.  operator  requirements  for 
underground  coal  mining,  by  adding     . 
new  subsection  (4)  to  require  the 
permittee  of  an  underground  coal 
mining  operation  after  October  24.  1992. 
to  promptly  repair  or  compensate  for 
material  damage  resulting  from 
subsidence  to  occupied  residential 
dwellings  and  related  structures  or 
noncommercial  buildings.  Utah  further 
proposes  that  repair  of  damage  includes 
rehabilitation,  restoration,  or 
replacement  of  such  damaged 
dwellings,  structures,  or  buildings;  and 
compensation  is  to  be  in  the  hill  amount 
of  the  diminution  in  value  resulting 
from  the  subsidence.  Lastly.  Utah 
proposes  that  the  requirement  to  repair 
or  compensate  for  material  damage 
resulting  from  subsidence  will  not 
prohibit  or  interrupt  underground  coal 
mining  operations,  and  the  Board  will 
adopt  final  rules  to  implement  these 
provisions  within  1  year  after  enactment 
of  UCA  40-10-18(4)' 

Utah  proposes  to  revise  UCA  40-10- 
20.  contest  of  violation  or  amount  of 
penalty,  by  adding  new  subsection 
(2)(e)(ii)  to  provide  that  if  the  operator 
fails  to  submit  the  amount  of  the  civil 
penalty  within  30  days  of  receipt  of  the 
results  of  an  infonnal  conference,  the 
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operator  waives  any  opportunity  for 
further  review  of  the  violation  or  to 
contest  the  violation. 

Utah  proposes  to  revise  UCA  40-10- 
22  pertaining  to  violations  of  Utah's 
program  or  permit  conditions  by  (1) 
requiring  at  subsection  (l)(d)  that, 
where  a  determination  is  made  that  a 
pattern  of  violations  exists  has  existed 
and  the  violations  were  caused  by  the 
permittee's  unwarranted  failure  to 
comply  with  Utah's  program  or  the 
conditions  of  the  permit,  the  Division 
will  request  the  Board  to  issue  an  order 
to  the  permittee  to  show  cause  as  to  why 
the  permit  should  not  be  suspended  or 
revoked  and  provide  an  opportunity  for 
a  pubhc  hearing;  if  the  permittee 
requests  a  hearing,  the  Board  will  give 
n(j)tice  in  accordance  with  its  rules  of 
pijactice  and  procedure;  and  if  the 
permittee  fails  to  show  cause  as  to  why 
the  permit  should  not  be  suspended  or 
revoked,  the  Board  will  immediately 
enter  an  order  to  suspend  or  revoke  the 
permit;  (2)  adding  the  word  "district" 
before  "court"  at  subsection  {2)(a)  and 
clarifying  that  any  relief  granted  by  the 
district  court  will  continue  in  effect 
unless  the  Utah  Supreme  Court  on 
retiiew  grants  a  stay  of  enforcement  or 
sets  aside  or  modifies  the  Board's  order 
which  is  being  appealed;  (3)  providing 
at  subsection  (3)(a)  that  a  permittee  or 
aggrieved  person  may  initiate  Board 
action  by  requesting  a  hearing  and 
requiring  at  subsections  (3)(b)  and  (d) 
that  the  Board  will  act  in  accordance 
with  its  rules  of  practice  and  procedure; 
(4)  changing  terms  at  subsection  (3)(e) 
from  "issued"  to  "entered"  when 
deiscribing  the  outcome  of  the  Board's 
order  and  from  "administrative"  to 
"adjudicative"  when  describing 
"pnoceeding;"  and  (5)  at  subsection 
(3Kf),  providing  that  the  Board's  action 
is  Subject  to  judicial  review  by  the  Utah 
Supreme  Court  as  prescribed  in 
subsection  78-2-2(3)(e)(iv).  rather  than 
by  the  appropriate  district  court. 

Utah  proposes  to  add  new  language  to 
its  judicial  review  of  rules  and  orders 
provisions  at  UCA  40-10-30  by  adding 
new  language  to  require  that  (1)  judicial 
review  of  adjudicative  proceedings  is 
governed  by  Title  63,  Chapter  46b,  of 
UAPA  and  provisions  of  Chapter  10 
consistent  with  UAPA  and  (2)  judicial  . 
review  of  the  Board's  rulemaking 
procedures  and  rules  adopted  under 
Chapter  10  is  governed  by  Title  63. 
Chapter  46a,  Utah  Administrative 
Rulemaking  Act.  Utah  also  proposes  to 
revise  recodified  subsection  (3)  to 
require  that  an  appeal  from  the  Board's 
order  will  be  directly  to  the  Utah 
Supreme  Court  and  to  revise  recodified 
sul^section  (4)  to  require  that  an  action 
or  appeal  involving  the  Board's  order 


will  be  determined  as  expeditiouslv  as 
feasible  by  the  Utah  Supreme  Court  in 
accordance  with  subsection  78-2- 
2(3)(e)(iv).  Finally,  Utah  proposes  to 
delete  existing  subsection  (3)  pertaining 
to  review  of  the  adjudication  of  the 
district  court  and  add  new  language  at 
subsection  (5)  to  specify  that,  if  the 
Board  fails  to  perform  any  act  or  duty 
that  is  not  discretionary,  the  aggrieved 
person  may  bring  an  action  in  the 
appropriate  district  court. 

Utah  proposes  to  repeal  UCA  40-10- 
4,  "Mined  land  reclamation  provisions 
applied."  Utah  Code  Annotated  1953.  as 
enacted  by  Chapter  145,  Laws  of  Utah 
1979.  Utah  also  proposes  to  repeal  UCA 
40-10-31,  "Chapter's  procedures 
supersede  Title  63,  Chapter  46b."  Utah 
Code  Annotated  1953,  as  enacted  by    . 
Chapter  161,  Laws  of  Utah  1987. 

Utah  proposes  to  add  new  language 
requiring  that  UCA  40-10-11(5)  and 
UCA  40-10-1 7(2)(t)(ii)  are  repealed 
effective  September  30,  2004. 

Utah  proposes  the  following  revisions 
to  its  plan  provisions. 

Utah  proposes  to  revise  UCA  40-10- 
25  pertaining  to  lands  and  water  eligible 
for  reclamation  by  deleting,  as  a  priority 
for  the  expenditure  of  AMLR  funds, 
existing  subsection  (2)(d),  which 
pertains  to  research  and  demonstration 
projects  relating  to  the  development  of 
surface  mining  reclamation  and  water 
quality  control  program  methods  and 
techniques,  and  adding  new 
requirements  for  eligible  lands  and 
water  to  include  lands  and  water  left  in 
an  inadequate  reclamation  status  and 
which  meet  the  criteria  of  subsection  (4) 
(a)  or  (b).  Utah  proposes  to  allow  AMLR 
funds  to  be  used  for  reclamation  or 
drainage  abatement  at  sites  (1)  where 
operations  occurred  during  the  period 
beginning  August  4,  1977,  and  ending 
before  January  21,  1931,  and  where 
funds  pursuant  to  a  loan  or  other  form 
of  financial  guarantee  or  from  any  other 
source  are  not  sufficient  to  provide  for 
adequate  reclamation  or  abatement  at 
the  site  and  (2)  where  operations 
occurred  during  the  period  beginning  on 
August  4,1977,  and  ending  on  or  before 
November  5,  1990,  and  where  the  surety 
of  the  mining  operator  became  insolvent 
during  that  period,  and  as  of  November 
5,1990,  funds  immediately  available 
from  proceedings  relating  to  the 
insolvency,  or  from  any  financial 
guarantee  or  other  source,  are  not 
sufficient  to  provide  for  adequate 
reclamation  or  abatement  at  the  site. 
Utah  proposes  to  require  that,  in 
determining  which  sites  to  reclaim, 
priority  be  given  to  those  sites  in  the 
immediate  vicinity  of  a  residential  area 
or  which  have  an  adverse  economic 
impact  upon  a  local  community. 


Finall- ,  Utah  proposes  to  provide  tliat 
(1)  surface  coal  mining  operations  on 
lands  eligible  for  remining  do  not  affect 
eligibility  for  reclamation  and 
restoration  after  the  release  of  the  bond 
or  deposit  for  the  operation,  (2)  when 
the  bond  or  deposit  for  a  coal  surface 
mining  operation  on  lands  eligible  for 
remining  is  forfeited  and  the  amount  of 
the  bond  or  deposit  is  not  sufficient  to 
provide  for  adequate  reclamation  or 
abatement.  AMLR  funds  may  be  used 
for  reclamation,  and  (3)  regardless  of  the 
pro\'isions  above  that  pertain  to 
operations  on  lands  eligible  for 
remining,  the  Director  of  the  Division 
can  expend  monies  from  the  abandoned 
mine  reclamation  trust  fund  for  any 
emergency  requiring  immediate 
reclam^ation. 

Utah  proposes  to  revise  UCA  40-10- 
28,  recovery  of  reclamation  costs  and 
liens  against  reclaimed  land,  by  adding 
new  language  at  subsection  (iKa^ii)  to 
require  that  the  sale  price  for  land 
reclaimed  using  reclamation  funds  that 
is  sold  to  a  Stale  or  local  government  for 
public  purposes,  may  not  be  less  than 
the  actual  cost  of  purchase  of  the 
property  by  the  State  plus  the  costs  of 
reclamation.  At  subsection  (2)(a).  Utah 
proposes  that  a  lien  shall  not  be  placed 
against  reclaimed  land  where  the 
surface  owTier  owned  the  land  prior  to 
May  2,  1977,  and  neither  consented  to 
nor  participated  in  nor  exercised  control 
over  the  mining  operation  that 
necessitated  the  reclamation  work. 

in.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h)  and  884.15(a),  OSM  is 
seeking  comments  on  whether  the 
proposed  amendment  satisfies  the 
applicable  program  and  plan  approval 
criteria  of  30  CFR  732.15  and  884  14.  If 
the  amendment  is  deemed  adequate,  it 
will  become  part  of  the  Utah  program 
and  plan. 

1 .  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenfer's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locatiarss 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CX)NTACT  by  4  p.m.,  m  d  t. 
on  N!ay  27.  1994.  The  location  and  tnr.e 
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of  the  hoaring  will  be  arranged  with 
th<;se  persons  requesting  the  hearing.  If 
no  one  requests  an  opportunity  to  testify 
at  the  public  hearing,  the  hearing  will 
not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so.  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  ha\e  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testif>'  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listing  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  wTitten  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

IV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory- 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 


solely  on  a  determination  cf  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  Actions  v\ithin  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Papenvork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
rc^quire  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  ef  seq.]. 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
tliat  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

V.  List  of  Subjects  in  30  CFR  Part  944 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 

Dated:  May  6.  1994. 
Russell  F.  Price, 

Acting  Assistant  Director.  Western  Support 

Center. 

IFR  Doc.  94-11531  Filed  5-11-94;  8:45  am] 

BILLING  CODE  4310-0$-M 


Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  1018-ACO9 

Endangered  and  Threatened  Wildlife 
and  Plants;  Public  Hearing  and 
Reopening  of  Comment  Period  on 
Proposed  Endangered  Status  for  the 
Mine's  Emerald  Dragonfly 
(Somatochlora  hineana) 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule;  notice  of  public 
hearing  and  reopening  of  comment 
period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  gives  notice  that  a 
public  hearing  will  be  held  on  the 
proposed  determination  of  endangered 
status  for  the  Hine's  emerald  dragonfly 
[Somatochlora  hineana)  and  that  the 
comment  period  on  the  proposal  will  be 
reopened.  The  Hine's  emerald  dragonfly 
now  persists  in  populations  in  Cook, 
DuPage,  and  Will  Coimties  in  Illinois, 
and  in  Door  County,  Wisconsin.  It 
occupies  calcareous,  marshy  streams 
associated  with  cattail  marshes  on 
dolomite  bedrock.  The  public  hearing 
and  reopened  comment  period  will 
allow  comments  on  this  proposal  to  be 
submitted  from  all  interested  parties. 

DATES:  The  public  hearing  will  be  held 
from  7  to  9  p.m.  on  Wednesday,  May  25, 
1994,  in  Sturgeon  Bay,  Wisconsin.  The 
comment  period  on  the  proposal 
originally  closed  on  December  3,  1993, 
was  e.xtended  to  January  3.  1994,  and 
now  closes  June  6,  1994. 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  Door  County  Courthouse, 
General  Meeting  Room  (A150),  421 
Nebraska  Street,  Sturgeon  Bay, 
Wisconsin.  Written  comments  and 
materials  should  be  sent  to  the  Regional 
Director,  U.S.  Fish  and  Wildhfe  Service, 
Bishop  Henry  Whipple  Federal 
Building,  1  Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056.  Comments  and 
materials  received  will  be  available  for 
public  inspection  during  normal 
business  hours,  by  appointment,  at  the 
above  Regional  Office  address. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  public  hearing 
contact  Janet  Smith,  Supervisor,  U.S. 
Fish  and  Wildlife  Service  Ecological 
Services  Field  Office,  1015  Challenger 
Court,  Green  Bay,  Wisconsin  54311 
(phone  414/433-3803;  fax  414/433- 
3882). 
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SUPPLEMENTARY  INFORMATION: 
Background 

The  Mine's  emerald  dragonfly  is 
known  to  occur  in  three  counties  in  the 
Chicago,  Illinois,  metropolitan  area  and 
in  Door  County.  Wisconsin.  It  was 
proposed  for  listing  as  an  endangered 
species  on  the  basis  of  evidence  that  its 
range  and  numbers  have  declined 
dramatically,  primarily  as  a  result  of  the 
destruction  of  its  habitat,  and  that  the 
threats  to  the  habitat  are  continuing. 

On  October  4, 1993,  the  Service 
published  a  proposed  rule  to  list  the 
Hine's  emerald  dragonfly  as  endangered 
Under  the  Endangered  Species  Act,  as 
amended.  The  original  comment  period 
ended  on  December  3,  and  the  deadline 
for  receipt  of  public  hearing  requests 
was  November  18.  On  December  10, 
1993,  a  notice  was  published  reopening 
t  iJB  comment  period  until  January  3. 
1^94.  The  Service  believes  a  nuniber  of 
parties  interested  in  the  proposed  listing 
did  not  receive  notice  of  the  proposal  in 
sufficient  time  to  submit  comments  or 
request  a  public  hearing  during  the 
original  comment  period. 

On  December  20,  1993,  the  Service 
received  requests  for  public  hearings  on 
this  proposal  from  Mr.  Jerome  M.  Viste, 
representing  the  Door  County 
Environmental  Council,  Inc..  Fish 
Qeek,  Wisconsin,  and  Mr.  George  M. 
Reynolds,  representing  Reynolds  &  Co.. 
Milwaukee.  Wisconsin.  The  Service  has 
scheduled  a  hearing  on  May  25. 1994, 
from  7:00  to  9:00  p.m.  CS.T.,  at  the 
Door  County  Courthouse.  Sturgeon  Bay. 
Wisconsin.  Those  parties  wishing  to 
make  statements  for  the  record  should 
have  available  a  copy  of  their  statements 
to  be  presented  to  the  Ser\'ice  at  the  start 
of  the  hearing.  Oral  statements  may  be 
limited  to  5  or  10  minutes  if  the  number 
of  parties  present  that  evening 
necessitates  some  limitation.  Oral  and 
written  statements  receive  equal 
consideration.  There  are  no  limits  to  the 
length  of  written  comments  presented  at 
this  hearing  or  mailed  to  the  Service. 

In  order  to  accommodate  the  hearing, 
the  Service  also  reopens  the  public 
comment  period.  Written  comments 
may  be  submitted  until  June  6,  1994,  to 
the  Service  office  in  the  ADDRESSES 
section  or  at  the  public  hearing. 

Author 

The  primary  author  of  this  notice  is 
Carlita  Shumate,  Division  of 
Endangered  Species,  Bishop  Henry 
Whipple  Federal  Building,  1  Federal 
Drive,  Fort  Snelling,  Minnesota  55111- 
4056  (phone  612/725-3276:  fax  612/ 
725-3526). 


Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  etseq). 

Dated:  May  9, 1994. 
Richard  N.  Smith, 

Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  94-11659  Filed  5-10-94;  11:58  am) 
BILUNO  CODE  431»-66-P 


DEPARTMEhfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  638 
[I.D.  050394q 

Coral  and  Coral  Reefs  of  the  Guif  of 
Mexico  and  the  South  Atlantic;  PuWic 
Hearings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  hearings; 
request  for  comments. 


SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  two  public  hearings  on  draft 
Amendment  2  to  the  Fishery 
Management  Flan  for  Coral  and  Coral 
Reefs  of  the  Gulf  of  Mexico  and  the 
South  Atlantic  including  a  Draft 
Supplemental  Environmental  Impact 
Statement,  Regulatory  Impact  Review, 
and  Initial  Regulatory  Flexibility 
Analysis.  Amendment  2  would  provide 
for  management  of  hve  rock,  a  hard 
substrate  material  containing  an 
assemblage  of  living  marine  organisms 
used  in  marine  aquaria. 
DATES:  Written  comments  on  draft 
Amendment  2  will  be  accepted  until 
June  24,  1994.  The  hearings  are 
scheduled  from  6  p.m.  to  9  p.m.  as 
follows: 

1.  Wednesday,  June  1,  1994.  in 
Shaliraar,  fL 

2.  Thursday,  June  2,  1994.  in  Tampa. 
FL. 

ADDRESSES:  Comments  should  be 
addressed  to  Terrance  R.  Leary.  Fishery 
Biologist.  Gulf  of  Mexico  Fishery 
Management  Council.  5401  West 
Kennedy  Boulevard,  Suite  331,  Tampa. 
FL  33609;  FAX:  813-225-7015.  The 
hearings  will  be  held  at  the  following 
locations: 

1.  Shalimar.  FL — Okaloosa  County 
Courthouse  Annex,  1250  Eglin 
Parkway.  Shahmar,  FL  32579. 

2.  Tampa.  FL — Ramada  Airport  Hotel. 
5303  West  Kennedy  Boulevard, 


Tampa.  FL  33609. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terrance  R.  Leary,  Fishery  Biologist, 
813-228-2815. 

SUPP1.EMENTARY  INFORMATION:  These 
meetings  are  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Julie 
Krebs  (see  ADDRESSES)  by  May  24,  1994 

Dated:  May  6.  1994. 
loe  P.  Clem, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  94-11504  Filed  5-11-94;  8:45arr.| 
BILUNQ  COOe  3S10-22-P 


50  CFR  Parts  671,  672,  675,  and  676 

P.O.  050494B] 

Pacific  Halibut  Fisheries;  Groundflsh 
of  the  Gulf  of  Alaska;  Groundfish  of 
the  Bering  Sea  and  Aleutian  Islands; 
King  and  Tanner  Crab  of  the  Bering 
Sea  and  Aleutian  Islands;  Limited 
Access  Management  of  Federal 
Fisheries  In  and  Off  of  Alaska 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NO.\.'\). 

Commerce. 

ACTION:  Notice  of  availability  of 

amendments  to  fishery  management 

plans:  request  for  comments. 


SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  has 
submitted  Amendment  23  to  the  Fishery 
Management  Plan  (FMP)  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (BSAI), 
/Vmendment  28  to  the  FMP  for 
Groundfish  of  the  Gulf  of  Alaska  (GOA), 
and  Amendment  4  to  the  FMP  for  the 
Commercial  King  and  Tanner  Crab 
Fisheries  in  the  BSAI  for  review  by  the 
Secretary  of  Commerce  (Secretary).  The 
amendments  would  estabLsh  a 
moratorium  on  the  entry  of  new  vessels 
into  these  fisheries.  Comments  are 
requested  from  the  public.  Copies  of  the 
amendments  may  be  obtained  from  the 
Council  (see  ADDRESSES). 
DATES:  Comments  on  the  FMP 
amendments  must  be  submitted  by  July 
8.  1994. 

ADDRESSES:  Comments  on  the  FMP 
amendments  must  be  submitted  to 
Ronald  J.  Berg,  Chief.  Fisheries 
Management  Division,  Alaska  Region, 
NMFS.  P.O.  Box  21668.  Juneau.  AK 
99802  (Attn:  Lori  Gravel). 

Copies  of  the  amendments  and  the 
environmental  assessment/regulatory 
impact  review/initial  regulatory 
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flexibility  analysis  prepared  for  the 
amendments  are  available  from  the 
North  Pacific  Fishery  Management 
Council,  P.O.  Box  103136,  Anchorage. 
AK  99510;  telephone:  907-271-2809. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Ham,  Fishery  Management 
Biologist.  Alaska  Region.  NMFS  at  907- 
586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 
requires  that  each  Regional  Fishery 
Management  Council  submit  any  FMP 
or  FMP  amendment  it  prepares  to  the 
Secretary  for  review  and  approval, 
disapproval,  or  partial  disapproval.  The 
Magnuson  Act  also  requires  that  the 
Secretary,  upon  reviewing  the  plan  or 
amendment,  immediately  publish  a 
notice  in  the  Federal  Register  that  the 
plan  or  amendment  is  available  for 
pubhc  review  and  comment.  The 
Secretary  will  consider  the  public 
comments  received  during  the  comment 
period  in  determining  whether  to 
approve  these  amendments. 

The  three  FMPs  and  a  companion 
regulatory  amendment  for  the  halibut 
fishery  would  establish  a  3-year 
moratorium  on  the  entry  of  new  vessels 
into  the  groundfish  fishery  of  the  GOA 
and  BSAI,  the  king  and  Tanner  crab 
fishery  of  the  BSAI,  and  hahbut  fishery 
in  and  off  of  Alaska.  The  purpose  of  the 
moratorium  is  to  curtail  increases  in 
harvesting  capacity  and  provide 
industry  stability,  while  the  Council 
assesses  long-term  management 
alternatives  for  its  comprehensive 
management  plan. 

The  moratorium  would  be 
implemented  through  the  issuance  of 
Federal  vessel  permits  for  groundfish  in 
the  GOA  and  BSAI,  Federal  vessel 
permits  for  crab  in  the  BSAI,  and 
International  Pacific  Halibut 
Commission  (IPHC)  vessel  permits  for 
halibut  in  the  Convention  waters  in  and 
off  of  Alaska.  Vessel  permits  for  these 
fisheries  would  be  issued  only  to  vessels 
that  had  a  historical  landing  in  a 
moratorium  fishery  from  January  1, 
1980,  to  February  9,  1992. 

The  companion  regulatory 
amendment  would  effect  changes  to 
rules  governing  the  harvest  of  Pacific 
halibut  by  U.S.  fishermen  in  and  off  of 
Alaska.  The  Council  does  not  have  an 
FMP  for  halibut.  The  domestic  fishery 
for  halibut  in  and  off  Alaska  is  managed 
by  the  IPHC,  as  provided  by  the 
Convention  between  the  United  States 
and  Canada  for  the  Preservation  of  the 
Halibut  Fishery  of  the  Northern  Pacific 
Ocean  and  the  Bering  Sea  (Convention), 
and  the  Northern  Pacific  Halibut  Act. 
The  Convention  and  the  Halibut  Act 


authorize  the  respective  Regional 
Fishery  Management  Councils 
established  by  the  Magnuson  Act  to 
develop  regulations  that  are  in  addition 
to,  but  not  in  conflict  with,  regulations 
adopted  by  the  IPHC  affecting  the  U.S. 
halibut  fisher)-.  Under  this  authority,  the 
Council  may  develop,  for  approval  by 
the  Secretary,  limited  access  policies  for 
the  Pacific  halibut  fishery  in  Convention 
waters  in  and  off  of  Alaska. 
"Convention  waters"  means  the 
maritime  areas  off  the  west  coast  of  the 
United  States  and  Canada  as  described 
in  Article  I  of  the  Convention  (see  16 
U.S.C.  773(d)).  The  Council  acted  under 
this  authority  in  recommending  its 
proposed  moratorium  for  the  halibut 
fishery.  Regulations  governing  the 
harvesting  of  Pacific  halibut  are  set  forth 
at  50  CFR  parts  301  and  676. 

Regulations  proposed  by  the  Council 
to  implement  these  amendments  are 
scheduled  to  be  published  within  15 
days  of  this  document. 

Dated:  May  9,  1994. 
David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Consenvtion  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  94-11549  Filed  5-9-94:  2:26  pm| 
BILUNO  CODE  )S1&-22-P 


50  CFR  Part  676 
[I.D.  050494A] 

Limited  Access  Management  of 
Federal  Fisheries  In  and  Off  of  Alaska 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of 

amendments  to  fishery  management 

plans  and  request  for  comments. 

SUMMARY:  NMFS  announces  that  the 
North  Pacific  Fishery  Management 
Council  (Council)  has  submitted 
Amendment  30  to  the  Fishery 
Management  Plan  (FMP)  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (BSAI)  and 
Amendment  34  to  the  FMP  for 
Groundfish  of  the  Gulf  of  Alaska  (GOA) 
for  Secretarial  review;  comments  are 
requested  from  the  public.  Amendment 
30  would  raise  the  sablefish  Community 
Development  Quota  (CDQ)  reser\'e 
allocation  limit  from  12  percent  to  33 
percent.  This  action  is  intended  to  allow 
total  allocation  of  the  sablefish  CDQ 
reserve. 

DATES:  Comments  on  the  FMP 
amendments  must  be  submitted  by  July 
8, 1994. 


ADDRESSES:  Comments  on  the  FMP 
amendments  must  be  submitted  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  709  W.  9th,  room  453,  Juneau. 
AK  99801  or  P.O.  Box  21668,  Juneau, 
AK  99802,  Attention:  Lori  J.  Gravel. 
Copies  of  the  amendments  and  the 
regulatory  impact  review  prepared  for 
the  amendments  are  available  from  the 
Council,  P.O.  Box  103136,  Anchorage. 
AK  99510. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Lepore,  Fisheries  Regulations  Specialist. 
Alaska  Region.  NMFS.  at  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 
requires  that  each  Regional  Fishery 
Management  Council  submit  any  fishery 
management  plan  or  plan  amendment  it 
prepares  to  the  Secretary  of  Commerce 
(Secretary)  for  review  and  approval, 
disapproval,  or  partial  disapproval.  The 
Magnuson  Act  also  requires  that  the 
Secretary,  upon  reviewing  the  plan  or 
amendment,  immediately  publish  a 
notice  that  the  plan  or  amendment  is 
available  for  public  review  and 
comment.  The  Secretary  will  consider 
the  public  comments  received  during 
the  comment  period  in  determining 
whether  to  approve  the  amendment  for 
implementation. 

Amendment  30  to  the  FMP  for  the 
Groundfish  Fishery  of  the  BSAI  would 
raise  the  allocation  limit  of  sablefish 
community  development  quota  reserve 
for  qualified  applicants  from  12  percent 
to  33  percent.  The  33  percent  limit 
would  ensure  that  NMFS  would  be  able 
to  allocate  100  percent  of  the  sablefish 
CDQ  reserves  to  qualified  CDQ 
applicants.  Implementation  of 
Amendment  30  would  not  change  the 
amoimt  of  sablefish  available  for  harvest 
by  fishermen  participating  in  the  Pacific 
halibut  and  sablefish  individual  fishing 
quota  program.  The  sablefish  CDQ 
reserve.  20  percent  of  the  annual  fixed 
gear  total  allowable  catch  of  sablefish 
for  each  management  area  in  the  BSAI, 
would  be  the  same  under  the  proposed 
action  as  it  is  imder  the  current  FMP 
text.  Amendment  34  to  the  FMP  for 
Groundfish  of  the  GOA  would  correct 
the  inadvertent  inclusion  of  the  CDQ 
program  in  that  FMP  by  removing  and 
reserving  Section  4.4.1.1.8  Community 
Development  Quotas.  Copies  of  the 
amendments  may  be  obtained  from  the 
Council  (see  ADDRESSES). 
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Dated:  May  6.  1994. 

Richard  H.  Schaefer, 

Director  of  Of fice  of  Fisheries,  Consenation 
and  Management,  National  Marine  Fisheries 
Service. 

|FR  Doc.  94-11495  Filed  5-9-94;  2:26  pml 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

May  6,  1994. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  Ust  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from: 

Department  Clearance  Officer,  USDA, 
OIRM,  Room  404-W  Admin.  Bldg., 
Washington,  DC  20250,  (202)  690- 
2118. 

Revision 

•  Agricultural  Stabilization  and 

Conservation  Service. 
7  CFR  723.501-508  Tobacco:  Domestic 

Marketing  Assessment — Addendum. 
MQ-25,  32.  38.  38  Burley,  53,  71,  72.  -2, 

76.  77  (ALL),  76-1,  78.  79  (ALL),  79 

Suppl..  79-2A.  80  (ALL).  82.  92.  99. 


108,  108-1,  117.  ASCS-364,  375 

(ALL).  378,  807. 
Recordkeeping;  Annually. 
Businesses  or  other  for-profit;  1,403,233 

responses;  231,024  hours. 
Mike  Thompson  (202)  720-^281. 

Extension 

•  Food  and  Nutrition  Service. 

Food  Stamp  Program  Regulations,  Part 

275— Quality  Control. 
Recordkeeping;  On  occasion. 
State  or  local  governments;  53 

responses;  266  hours. 
Retha  Oliver  (703)  305-2472. 

•  Agricultural  Marketing  Service. 
Tomatoes  Grown  in  Florida,  Marketing 

Order  No.  966;  FV-68,  FV-69. 
Recordkeeping;  On  occasion;  Weekly; 

Monthly;  Annually;  Daily. 
Farms;  Businesses  or  other  for-profit; 

Small  businesses  or  organizations; 

311  responses;  35  hoiu^. 
Shoshana  Avrishon  (202)  720-3610. 

New  Collection 

•  Rural  Development  Administration 
7  CFR  4285-A,  Federal-State  Research 

on  Cooperatives  Program  m). 
Recordkeeping;  On  occasion;  Quarterly. 
State  or  local  governments;  285 

responses;  1,712  hours. 
Jack  Holston  (202)  720-9736. 
Larry  K.  Roberson, 
Deputy  Department  Clearance  Officer. 
[PR  Doc.  94-11484  Filed  5-11-94;  8:45  am) 
BILUNO  CODE  3410-01-M 


Animal  and  Plant  Healtti  Inspection 
Service 

[Docket  No.  94-037-1] 

Receipt  of  Permit  Applications  for 
Release  Into  the  Environment  of 
Genetically  Engineered  Organisms 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  two  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 


applications  have  been  submitted  in 
accordance  with  7  CFR  part  340.  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  applications 
referenced  in  this  notice,  with  any 
confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  South 
Building.  U.S.  Department  of 
Agriculture,  14th  Street  and 
Independence  Avenue.  SW.. 
Washington.  DC.  between  8  a.m.  and 
4:40  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  an  application  are  requested  to 
call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
You  may  obtain  copies  of  the 
dociunents  by  writing  to  the  person 
hsted  under  FOR  FURTHER  INFORMATION 
CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin.  Deputy  Director. 
Biotechnology  Permits.  BBEP,  APHIS, 
USDA,  room  850.  Federal  Building. 
6505  Belcrest  Road.  Hyattsville.  MD 
20782.  (301)  436-7612. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  into  the  United  States 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment: 
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Application  No. 


9f^76-01 


94*031-01 


Applicant 


Rutgers  University 


R.J.     Reynolds     Tobacco 
Company. 


Date  re- 
ceived 


03-17-94 


03-22-94 


Organisms 


Agrostis  palustris  plants  genetically  engineered  to  ex- 
press tolerance  to  the  phosphinothricin  class  of  her- 
bicides. 

Tobacco  mosaic  virus  genetically  engineered  to  ex- 
press  a  carotenotd  btosynthetic  gene. 


Done  in  Washington,  DC,  this  5lh  di)\  of 
May  1994. 

Lonnie  J.  King, 

Acting  Administrator.  Animal  end  Plant 
H^lth  Inspection  Sen,  ice. 
IFR  Doc.  94-11487  Filed  5-11-94;  8:45  ami 
BILLING  CODE  3410-34-P 


Forest  Service 

Bronco  Beauty  Resource  Area;  Idaho 
Panhandle  National  Forests,  Kootenai 
County,  Idaho 

ACTION:  Cancellation  of  the  notice  of 
intent  to  prepare  an  environmental 
impact  statement. 


SUMMARY:  The  Notice  of  Intent  to 
prepare  an  EIS  (Environmental  Impact 
Statement)  for  a  proposal  to  harvest 
timber  in  a  portion  of  the  Bronco  Beauty 
Resource  Area,  published  in  the  Federal 
RMisteronJunel7.  1993  (58  PR  33431) 
is  pereby  rescinded.  The  area  is  located 
aplproximately  8  miles  southeast  of 
Coour  d'Alenc.  Idaho,  and  is 
appro.ximately  8,000  acres  in  size. 
Preparation  of  an  Environmental 
Assessment  was  initiated  in  February, 
1992,  to  examine  potential  timber 
hardest  in  this  area.  The  level  of  concern 
expressed  by  the  public  indicated  a  high 
sensitivity  level  concerning  wafer  and 
wildlife  resources,  existing  road  density, 
and  recreation  opportunities. 

Based  on  public  concerns  and  field 
verification,  the  proposal  to  examine 
timber  harvest  in  the  Bronco  Beauty 
Resource  Area  has  been  withdrawn. 
DATES:  This  action  is  effective  Mav  12, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  cancellation  should 
be  directed  to  Patrick  Sheridan, 
Planning  Staff  Officer,  Fernan  Ranger 
District.  Idaho  Panhandle  National 
Forests,  2502  East  Sherman  Avenue. 
Coeur  d'Alene.  ID  83814.  Phone:  (208) 
664-2318. 

Dated;  .May  2,  1904. 
Donald  ].  Bright, 

District  Ranger,  Fernan  Ranger  District.  Idaho 
Panhandle  National  Forests. 
IFR  Doc.  94-11559  Filed  5-11-94.  8  45  am| 
BILLING  CODE  3410-11-M 


Field  test  loca- 
tion 


New  Jersey. 

North  Carolina. 


COMMISSION  ON  CIVIL  RIGHTS 

Hearing  on  Racial  and  Ethnic  Tensions 
in  American  Communities:  Poverty, 
Inequality,  and  Discrimination— New 
York  City;  Postponement 

Notice  was  previously  given  pursuant 
to  the  provisions  of  the  United  States 
Conmiission  on  Gvil  Rights  Act  of  1983, 
Public  Law  98-183.  97  Stat.  1301,  as 
amended,  of  a  pubhc  hearing  of  the  U.S. 
Commission  on  Civil  Rights,  to 
commence  on  May  16,  1994.  beginning 
at  9  a.m.  in  the  Ceremonial  Court  of  the 
U.S.  Court  of  International  Trade, 
located  at  One  Federal  Plaza,  New  York, 
New  York  10007,  in  the  March  21,  1994, 
issue  of  the  Federal  Register  at  p.ice 
13304. 

This  is  to  advise  the  public  that  the 
aforementioned  public  hearing  has  been 
postponed,  and  will  be  held  at  a  later 
date.  A  future  notice  will  be  published 
in  the  Federal  Register  by  the  US. 
C^mmi.ssion  on  Civil  Rights  apprising 
the  public  of  the  new  hearing  date,  time, 
and  location. 

The  Commission  on  Civil  Rights  is  an 
independent,  bipartisan,  factfinding 
agency  authorized  by  Congress  to  study, 
collect,  and  disseminate  information, 
and  to  appraise  the  laws  and  policies  of 
the  Federal  Government,  and  to  study 
and  collect  information  concerning  legal 
developments,  with  respect  to 
discrimination  or  denials  of  equal 
protection  of  the  laws  under  the- 
Constitution  because  of  race,  color, 
religion,  sex.  age,  handicap,  or  national 
origin,  or  in  the  administration  of 
justice. 

For  additional  information,  please 
contact  Barbara  Brooks,  Press  and 
Communications  at  (202)  376-8312  or 
Rosalind  D.  Gray.  Acting  General 
Counsel  at  (202)  376-8351. 

Dated  at  Washington,  EXZ,  .May  9, 1994. 
Rosalind  D.  Gray, 
Acting  General  Counsel. 
IFR  Doc  94-11604  Filed  5-10-94,  9  08  am) 

BILLING  CODE  «33S-01-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

AGENCY:  International  Trade 

Administration/Import  Administration. 
Departjnent  of  Commerce. 

ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  dutv 
administrative  reviews. 


SUMMARY:  The  Department  of  Commerce 
has  received  requests  to  conduct 
administrative  reviews  of  various 
antidumping  and  countervaihng  duty 
orders,  findings  and  suspension 
agreements  with  April  anniversarj- 
dates.  In  accordance  with  the  Commerce 
Regulations,  we  are  initiating  those 
administrative  reviews. 

EFFECTIVE  DATE:  May  12,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  Antidumping 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 
telephone:  (202)  482-4737. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  of  Commerce  (the 
Department)  has  received  timely 
requests,  in  accordance  with  19  CFR 
353.22(a)  and  355.22(a)  (1993).  for 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders,  findings,  and  suspension 
agreements  with  Aprf!  anniversary 
dates. 

Initiation  of  Reviews 

In  accordance  with  sections  19  CFR 
353.22(c)  and  355.22(c),  we  are 
initiating  administrative  reviews  of  the 
following  antidumping  and 
countervailing  duty  orders,  findings, 
and  suspension  agreements.  We  intend 
to  issue  the  final  results  of  these  reviews 
not  later  than  April  30,  1995. 


2t684 
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An'.idumping  Duty  Proceedings: 

Finland:  Rayon  Stapte  Fiber'.  A-40S-071.  Kernira  Oy  Sateri  

France:  Sorbitol.  A^27-001.  Roquette  Freres •• 

Japan:. 

3.5"  Mtcrodisks  and  Coated  Media  Thereof.  A-58&-802.  Fuji  Ptioto  Film  Co..  Ltd 

Roller  Chain,  Other  than  Bicycle.  A-588-028.  Daido  Kogyo/Daido  Corp..  Enuma  Chain/Daido  Corp..  Hitachi  Metais/ 
Hitachi  Maxco.  Izumi.  Pulton  Chain,  RK  Excel  (Takasago)  

Mexico:  Certain  Fresh  Cut  Flowers,  A-201-601,  Visaflor,  Tzitzic  Tareta,  Rancho  Daisy.  Rancho  Alisitos.  Rancho 
Mision  el  Descanso.  Rancho  Las  Dos  Palmas,  Las  Flores  de  Mexico.  Rancho  de)  Pacifico.  Rancho  el  Aguaje,  Ran- 
cho el  Tore,  Rancho  Guacatay,  Mexipel,  S.A.  de  CV 

Norway:  Fresh  and  Chilled  Atlantic  Salmon,  A-403-801 ,  A.B.A.  A/S,  Arctic  Group,  Arctic  Products  Norway,  Brodene 
Sirevag  A/'S.  Cocoon  Ltd.  A/S,  Delta  Norge  A/S,  Delimar  A/S,  Deli-Nor  fiJS.  Fjord  Trading  Ltd.  A/S,  Fresh  Marine 
Company.  Grieg  Norwegian  Salmon,  Hallvard  Leroy  AS.  Harald  Mowinckel  /V/'S,  lmper?'tor  de  Norvegia,  More  Cod- 
fish Company.  Mowi  AS,  Nils  VVilliksen  A/S.  North  Cape  Fish  A/S.  Norwegian  Salmon  A/S.  Norwegian  Taste  Com- 
pany A/S.  Olsen  &  Kvalheim  A/S.  Sekkingstad  A/S.  Skaarfish-+,4owi  A/S.  TiMar  Seafood  A'S,  Victona  Seafood 
A/S,  West  Fish  Ltd..  A/S. 

The  Republic  of  Korea:  Color  Television  Receivers.  A-580-008.  Samsung  Electronics  Co.,  Ltd..  Daewoo  Electronics 
Co.,  Ltd..  Goldstar  Co..  Ltd..  Cosrrws  Electronics  Manufacturing.  Ltd.,  Quantronics  Manufacturing.  Ltd..  Samwon 
Electronics.  Ltd..  Tongkook  General  Electronics,  Inc. 

The  Republic  of  Korea:  Steel  Wire  Rope.  A-580-811,  Korea  Sangsa  Co.,  Ltd.^ 

Countervailing  Duty  Proceedings: 

Argentina:  CoJd  RoUed  Carbon  Steel  Fiat-Rolled  Products.  C-357-005 

Suspension  Agreemerrts: 

None^ 

<  This  administrative  review  was  inadvertently  omitied  from  the  April  15.  1994  initiation  notice. 
2  This  firm  was  inadvertently  omitted  from  the  April  15.  1994  initiation  notice. 


Period  to  be  reviewed 


03/01/9^-02/28/94 
04/01/93-3/31/94 

04/01/93-01/31/94 

04/01/93-Oa'31/94 

04/01/93-03/31/94 


09/30/92-02/28/94 
01/01,'93-1Z'31/93 


Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  353.34(b)  and 
355.34(b). 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1675(a))  and  19  CFR  353(c)(1) 
and  355.22(c)(1). 

Dated:  May  6. 1994. 
Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 

Compliance. 

[VR  Doc  94-11589  Filed  5-11-94;  8:45  amj 

BILLINO  CODE  3510-OS-M 


[A-412-803] 

Industrial  Nitrocellulose  From  the 
United  Kingdom;  Prelininary  Results 
of  Antidumping  Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
Antidumping  Duty  Administrative 
Review:  Industrial  Nitrocellulose  from 
the  United  Kingdom. 

SUMMARY:  In  response  to  a  request  by 
one  manufacturer/exporter,  the 
Department  of  Commerce  is  conducting 
an  administrative  review  of  the 
antidiunping  duty  order  on  industrial 
nitrocellulose  from  the  United 
Kingdom.  The  review  covers  one 
Hianufacturor/exporter  of  the  subject 
n-fichandise  to  tlie  United  States  during 


the  period  July  1, 1992  through  June  30. 
1993.  The  review  indicates  the  existence 
of  dumping  margins  during  the  period. 

As  a  result  of  this  review,  we  have 
preliminarily  determined  to  assess 
antidumping  duties  equal  to  the 
differences  between  United  States  price 
and  foreign  market  value.  Interested 
parties  are  invited  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  May  12.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Trainer,  Breck  Richardson  or 
Maureen  Flannery.  Office  of 
Antidumping  CompUance,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC  20230; 
telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  7,  1993.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (58  FR  36391)  a 
notice  of  "Opportunity  to  Request  an 
Administrative  Review"  of  the 
antidumping  duty  order  on  industrial 
nitrocellulose  (INC)  from  the  United 
Kingdom.  On  July  29, 1993,  the 
respondent.  Imperial  Chemical 
Industries  PLC  (ICI).  requested  to  be 
reviewed  in  accordance  with  section 
751(a)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act),  and 
§  353.22(a)  of  the  Department's 
regulations  (19  CFR  353.22(a)).  We 
published  the  notice  of  initiation  of  the 
antidumping  duty  administrative  review 


on  August  24. 1993  (58  FR  44653). 
covering  the  period  July  1,  1992  through 
June  30. 1993.  We  have  now  conducted 
the  re\iew  in  accordance  with  section 
751  of  the  Tariff  Act. 

Scope  of  the  Review 

This  review  covers  shipments  of  LNC 
from  the  United  Kingdom.  INC  is  a  dry. 
white,  amorphous  synthetic  chemical 
with  a  nitrogen  content  between  10.8 
and  12  2  percent,  which  is  produced 
from  the  reaction  of  cellulose  with  nitric 
acid.  It  is  used  as  a  film-former  in 
coatings,  lacquers,  furniture  finishes. 
and  printing  inks.  INC  is  currently 
classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  item  number 
3912.20.00.  The  HTS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  Service  purposes.  The  written 
description  remains  dispositive.  The 
scope  of  the  antidumping  order  does  not 
include  explosive  grade  nitrocellulose, 
which  has  a  nitrogen  content  of  greater 
than  12.2  percent. 

This  review  covers  sales  by  ICI  of  INC 
from  the  United  Kingdom  entered  into 
the  United  States  during  the  period  July 
i,  1992  through  June  30,  1993. 

Verificalion 

We  verified  the  quest'onnaire 
responses  of  ICI's  affiliate.  Nobels 
Explosives  Company  Ltd.  (Nobel's)  fiom 
February-  7, 1994  to  February  11. 1994, 
at  Nobel's  manufacturing  faciUty  in 
Stevenston,  Scotland.  We  verified  the 
responses  of  ICI's  U.S.  affiliate,  ICI 
Americas  Inc.  (ICIA)  from  February  21. 
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1994  to  February  25. 1994  at  ICIA's 
offices  in  Valley  Forge.  Pennsylvania. 

United  States  Price 

j  I  The  Department  used  purchase  price 
fPP).  as  defined  in  section  772  of  the 
Tariff  Act.  in  calculating  U.S.  price 
(USP)  when  the  merchandise  was 
purchased,  or  agreed  to  be  purchased, 
prior  to  the  date  of  importation,  from 
the  producer  of  the  merchandise 
■through  a  related  sales  agent  in  the 
United  States  by  unrelated  U.S. 
purchasers.  We  determined  that  PP  was 
the  most  appropriate  determinant  of 
USP  for  these  sales  based  on  the 
following  factors: 

(1)  The  merchandise  was  shipped 
directly  from  the  manufacturer  to  the 
unrelated  buyer  without  being 
introduced  into  the  inventory  of  the 
respondent's  related  U.S.  selling  agent; 

(2)  This  was  the  customary 
commercial  charmel  for  sales  of  this 
merchandise  between  the  parties 
involved;  and 

(3)  The  respondent's  related  sales 
agent  acted  mainly  as  a  processor  of 
Bales-related  documentation  and 
communication  links  with  the  unrelated 
U.S.  customer. 

Where  all  the  above  elements  are  met, 
we  regard  the  routine  selling  functions 
of  the  exporter  as  merely  having  been 
relocated  geographically  from  the 
Country  of  exportation  to  the  United 
States,  where  the  sales  agent  performs 
them.  Whether  these  functions  take 
place  in  the  United  States  or  abroad 
does  not  change  the  substance  of  the 
functions  themselves.  See  Outokumpu 
Copper  Rolled  Products  v.  United 
States,  829  F.Supp.  1371,  1378  (CIT 
1993). 

We  calculated  purchase  price  based 
on  packed  delivered  prices.  We  made 
deductions  for  ocean  freight,  marine 
insurance,  brokerage  and  handling,  and 
U.S.  Customs  duties  and  fees,  in 
accordance  with  section  772(d)(2l  of  the 
Tariff  Act.  We  adjusted  Id's  reported 
U.S.  interest  rate  to  correct  a  minor  error 
in  the  interest  calculation  found  at 
verification. 

We  used  the  best  information 
available  (BIA)  for  marine  insurance.  At 
verification  we  discovered  that  ICI  had 
failed  to  report  that  it  obtains  marine 
insurance  from  a  related  company. 
Further,  company  officials  did  not 
demonstrate  that  marine  insurance  rates 
were  at  arm's  length.  In  the  absence  of 
a  second  company  involved  in  either 
this  review  or  the  less-than-fair-value 
(LTFV)  investigation  from  which,  as 
BIA,  marine  insurance  rates  might  be 
selected,  we  calculated  a  percentage  of 
unit  price  based  on  publicly-available 
(fata  as  reported  in  the  administrative 


review  of  INC  from  Brazil.  See 
Industrial  Nitrocellulose  from  Brazil: 
Prehminary  Results  of  Antidumping 
Duty  Administrative  Review,  (58  FR 
27537)May  10. 1993. 

We  made  an  addition  to  USP  for 
value-added  taxes  (VAT)  in  accordance 
with  section  772(d)(1)(C)  of  the  Tariff 
Act.  In  making  our  adjustment  for  VAT, 
we  followed  the  instructions  of  the 
United  States  Court  of  International 
Trade  (CIT)  in  Federal  Mogul  Corp.  end 
the  Torrington  Co.  v.  United  States,  834 
F.Supp.  1391  (CIT  1993).  The 
Department  added  to  USP  the  result  of 
multiplying  the  foreign  market  tax  rate 
by  the  price  of  the  United  States 
merchandise  at  the  same  point  in  the 
chain  of  commerce  that  the  foreign 
market  tax  was  applied  to  foreign 
market  sales. 

The  Department  also  adjusted  the  tax 
amount  calculated  for  USP  and  the 
amount  of  tax  included  in  foreign 
market  value  (FMV).  We  deducted  the 
portions  of  the  foreign  market  tax  and 
the  USP  tax  that  are  the  result  of 
expenses  that  are  included  in  the 
foreign  market  price  used  to  calculate 
foreign  market  tax  and  in  the  USP  used 
to  calculate  the  USP  tax.  Because  these 
expenses  are  later  deducted  to  calculate 
FMV  and  USP,  these  adjustments  are 
necessary  to  prevent  our  new 
methodology  for  calculating  the  USP  tax 
from  creating  dumping  margins  where 
no  margins  would  exist  if  no  taxes  were 
levied  upon  foreign  market  sales. 

We  disagree  with  ICI's  claim  that 
certain  sales,  that  were  sold  to  a  related 
party  and  further  processed  in  the 
United  States  before  sale  to  the  first 
unrelated  party,  were  PP  sales. 

We  used  BIA  for  these  exporter's  sales 
price  (ESP)  sales,  because  ICI  failed  to 
answer  the  Department's  further 
manufacturing  questionnaire  for  these 
sales  and  to  provide  prices  to  the  first 
unrelated  purchaser.  ICI  stated  that  it 
was  either  impossible  or  extremely 
difficult  to  answer  the  questionnaire, 
and.  instead,  provided  a  sm.all  amoimt 
of  financial  and  manufacturing 
information  for  the  related  company 
responsible  for  the  ESP  sales. 

At  verification,  we  explored  with  ICI 
the  reasons  it  provided  for  not 
responding  to  the  further  manufacturing 
questionnaire.  We" were  told  that 
providing  the  specific  further  processing 
information  requested  by  the 
Department  would  take  an  excessive 
amount  of  time.  We  reviewed 
documentation  that  demonstrated  that 
the  production  of  the  further  processed 
product  involves  a  series  of  steps.  At 
each  intermediary  step,  chemicals  and 
compounds  are  combined  to  produce 
new  compounds  that  will  be  mixed  with 


other  compounds  in  the  next  step.  As  a 
result,  to  determine  the  amount  of  L\'C 
used  in  the  final  product,  and  to 
determine  which  products  use  INC, 
would  require  a  complicated  trace  back 
through  multiple  intermediary  steps. 
(See  Report  on  Verification  of  Imperial 
Chemical  Industries  PLC  and  ICI 
Americas  Inc.,  March  24. 1994,  26-27.) 
However,  our  verification  established 
that  ICI  had  the  documentation  needed 
to  fulfill  the  Department's  request  for 
further  processing  information.  ICI's 
claim  appears  to  be  based  solely  on  the 
time  and  resources  that  would  be 
required  to  provide  the  requested 
information.  We,  therefore,  conclude 
that  it  would  not  have  been  impossible 
for  ICI  to  have  answered  the  further 
manufacturing, questionnaire,  and  thct 
doing  so  would  have  been  no  less 
burdensome  for  ICI  than  for  respondents 
in  other  cases  who  are  asked  to  answer 
further  manufacturing  questionnaires. 
(See  Final  Results  of  Antidumping  Duly 
Administrative  Reviews  and  Revocation 
in  Part  of  an  Antidumping  Duty  Order; 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  andfarts 
Thereof  From  France,  Germany,  Italy. 
)apan,  Romania,  Singapore,  Sweden, 
Thailand  and  the  United  Kingdom.  (59 
FR  39729)  July  26. 1993.) 

Since  ICI  could  have,  but  did  not, 
provide  the  data,  we  have  used  non- 
cooperative  BIA  for  these  sales.  There 
were  ho  other  firms  involved  in  the 
LTFV  investigation  or  in  this  first 
review.  We  have  therefore  used  ICI's 
rate  from  the  final  determination  in  the 
LTFV  investigation  as  BIA  for  these 
particular  sales. 

Foreign  Market  Value 

In  accordance  with  section 
773(a)(1)(A)  of  the  Tariff  Act,  we 
calculated  FMV  based  on  home  market 
sales.  We  did  not  include  sales  to 
related  parties  in  calculating  FMV. 
Under  19  CFR  353.45,  the  Department 
may  disregard  transactions  between 
related  parties  if  the  price  does  not 
fairly  reflect  the  usual  price  at  which 
sales  are  made  to  unrelated  parties.  We 
performed  an  analysis  of  related  party 
prices  and  found  that  they  v.ere  not  at 
arm's  length.  (See  Memorandum  to  the 
File,  April  15, 1994.) 

As  in  the  LTFV  investigation,  product 
comparisons  were  made  on  the  basis  of 
the  following  criteria:  nitrogen 
percentage,  viscosity  rating,  wetting 
agent  type,  cellulose  source,  physical 
form,  and  wetting  agent  percentage.  (See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Industrial 
Nitrocellulose  from  the  United 
Kingdom,  55  ^R  21055  (May  22, 1990). 
Where  there  were  no  sales  of  identiraj 
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merchandise  in  tlie  home  market  with 
which  to  compare  merchandise  sold  in 
the  United  States,  sales  of  the  most 
similar  merchandise  were  compared  on 
the  basis  of  the  characteristics  described 
above.  In  those  instances,  we  made 
adjustments  for  differences  in  the 
physical  characteristics  of  the 
merchandise  in  accorrlance  with  seciion 
773(a)(4KC)  of  the  Tariff  Act. 

We  calculated  FMV  based  on  packed 
and  either  delivered  or  ex-works  prices 
to  unrelated  cvistomers  in  the  United 
Kingdom.  We  made  deductions  for 
home  market  packing,  inland  freight, 
and  rebates,  and  added  U.S.  packing 
costs  in  accordance  with  section 
773(a)(1)  of  the  Tariff  Act. 

When  a  commission  was  paid  on  a  PP 
sale  but  i»ot  on  the  hcm.e  market  sale, 
we  added  the  amount  of  the  commission 
to  the  FMV  and  then  deducted  from 
FMV  the  lesser  of  either  total  homo 
market  indirect  selling  expenses  or  the 
U.S.  commission  amount,  in  accordance 
with  19  CFR  353.56(b)(1). 

As  a  result  of  verification,  we  adjusted 
home  majket  indirect  selling  expenses, 
packing,  and  credit  costs  which  had 
becm  incorrectly  or  inappropriately 
quantified.  Although  we  were  able  to 
verify  ICI's  home  market  packing 
expenses  for  the  period  December  1 , 
1992-June  30. 1993,  we  were  unable  to 
verif>'  ICl's  claimed  home  market 
packing  costs  for  the  July  1. 1992- 
November  30.  1992  portion  of  the 
period  of  review  (FOR).  (See  Report  on 
Verification  of  Imperial  Chemical 
Industries  PLC  and  ICI  Americas  Inc.. 
March  24.  1Q94.  9-12.  and 
Memorandum  from  Case  Analyst  to  the 
File.  April  15, 1994.)  We  used  BIA  for 
all  home  market  packing  expenses  for 
sales  made  between  July  1,  1992  and 
November  30. 1992.  Because 
respondents  claimed  that  drums  were 
reused  once  during  this  five-month 
period,  as  BIA  we  have  used  the  verified 
packing  costs  for  the  latter  part  of  the 
FOR  (adjusted  as  described  below)  and 
divided  that  am.ount  by  two.  to  account 
for  the  reuse  of  packing  drums  during 
the  first  half  of  the  FOR. 

During  the  verification  of  ICI.  the 
Department  discovered  that  the  costs  of 
at  least  some  of  the  drams  purchased  in 
May  1993  were  overstated.  A  number  of 
purchases  of  steel  drums  were  made 
during  that  month.  At  one  point  during 
the  month,  the  price  of  the  drums 
increased.  Rather  than  determining  an 
average  price.  IQ  selected  the  higher 
price  as  representative  for  the  entire 
n.onth  of  May.  From  the  information 
provided  at  verification,  we  could  not 
determine  how  many  drums  were 
jjurchased  at  the  lov.er  price  and  how- 


many  were  purchased  at  the  higher 
price. 

Therefore,  as  BIA  for  all  May  1993 
home  market  sales,  we  have  used  the 
lower  price  for  packing  cost. 

In  comparing  home  market  sales  to  PP 
sales,  we  made  a  circumstance-of-sale 
adjustment  for  differences  in  credit 
terms  by  deducting  home  market  credit 
expenses  and  adding  U.S.  credit 
expenses,  in  accordance  with  19  CFR 
353.56(a)(2).  We  have  used  BI.^  for  the 
home  market  interest  rate  for  the 
purposes  of  calculating  credit  and 
inventory  carrying  expenses.  ICI  does 
not  incur  short-term  credit  costs 
associated  with  INC  in  either  the  U.S.  or 
the  home  market.  ICI  was  unable  to 
satisfactorily  support  at  verification  its 
reported  claim  of  what  its  home  market 
credit  costs  would  have  been  if  short- 
tenn  debt  had  existed  during  the  FOR. 
In  the  U.S.  market.  ICI  established  that, 
if  short-term  debt  existed,  it  would  have 
been  financed  using  a  particular  United 
Kingdom-based  interest  rate.  For  tlie 
purposes  of  calculating  home  market 
credit  and  inventory  carrying  costs,  we 
have  therefore  used  the  same  United 
Kingdom-based  interest  rate  as  used  for 
U.S.  credit. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  date  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Frcliminar)'  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  tlie 
follow  ing  margin  exists  for  the  period 
July  1.  1992  through  June  30.  1393: 


Manufactu'er/exporter 

Margin 
(percent) 

Imperial     Chemical      Industries 
PLC                     

5.79 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  of  this 
notice,  or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
37  days  after  the  date  of  pubUcation.  See 
19  CFR  353.38.  The  Department  will 
publish  a  notice  of  final  results  of  this 
administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  comments. 


The  D(!partment  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  on  each  exporter  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  resuUs  of  this 
administrative  review  for  all  shipments 
of  INC  from  the  United  Kingdom 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  ca.sh  deposit  rates  for  the  reviewed 
companies  will  be  those  established  Ln 
the  final  results  of  this  administrative 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
tlie  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  finn  covered  in  tliis 
review  or  the  LTFV  investigation,  but 
the  manufacturer  is.  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  be  the  "all  others"  rate 
established  in  the  final  notice  of  the 
LTFV  investigation  of  this  case,  in 
accordance  w  ilh  the  CIT's  decisions  in 
Floral  Trade  Council  v.  United  States, 
822  F.Supp.  766  (QT  1993).  and  Federal 
Mogul  Corporation  and  tlie  Toirington 
Company  V.  United  States.  839  F.Supp. 
864  (CIT  1993).  The  all  others  rate  is 
11.13  percent.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  tlie  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and 
subsequent  assessment  of  double 
antidumping  duties.- 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 
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pated:  May  5.  1994. 
Susan  G.  Esserman, 

Assistant  Secretary- for  Import 

Administration. 

IFR  Doc.  94-11587  Filed  5-11-94;  8:45  am] 
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I/4412-605J 

Siodium  Thiosulfate  From  the  United 
Kingdom;  Termination  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration/ 
International  Trade  Administration 
Df.'partment  of  Commerce. 

ACTION:  Notice  of  termination  of 
antidumping  duty  administrative 
rtiview. 

SUMMARY:  In  response  to  a  request  from 
William  Bl>the  &  Co..  Ltd..  the 
Department  of  Commerce  (the 
Department)  initiated  an  administrative 
review  of  this  merchandise  on  March 
14, 1994.  for  the  period  February'  1, 
1993  through  January  31. 1994.  Based 
on  William  Blj'the  and  Co.'s  withdrawal 
of  this  request,  we  Src  not  terminating 
this  review. 

EFFECTIVE  DATE:  May  12.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
I(*seph  A.  Fargo  or  Richard  Rimlinger. 
Office  of  Antidumping  Compliance 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
Washington,  DC  20230,  telephone:  (202) 
482-5325/4477. 

SUPPLEMENTARY  INFORMATION: 
Background 

lln  response  to  a  request  from  William 
Blythe  and  Co.,  Ltd.,  a  producer/ 
exporter  of  sodium  thiosulfate  from  the 
United  Kingdom,  the  Department 
published  in  the  Federal  Register  on 
March  14, 1994,  (59  FR  11768)  a  notice 
of  initiation  of  administrative  review  of 
the  antidumping  duty  order  on  sodium 
thiosulfate  from  the  United  Kingdom. 
The  review  covers  one  manufacturer/ 
exporter  of  this  merchandise  to  the 
United  States,  William  Blythe  Co.,  Ltd., 
for  the  period  February  1,  1993  through 
January-  31,  1994. 

On  March  29,  1994.  William  Blythe 
Co..  Ltd.,  requested  that  the  Department 
terminate  this  review.  Since  no  other 
interested  party  has  requested  an 
administrative  review  for  this  period, 
wfj  are  terminating  this  review. 

JThis  notice  of  termination,  is  in 
accordance  with  section  751(a)(1)  of  the 
Tariff  Act  and  19  CFR  353.22. 


Dated:  May  2.  1994. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  94-11588  Filed  5-11-94;  8:45  ami 
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Fresh  Cut  Rowers  From  Costa  Rica; 
Final  Results  of  Countervailing  Duty 
Administrative  Review  and 
Tenmination  of  Suspended 
Investigation 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review  and  termination  of  suspended 
investigation;  fresh  cut  flowers  from 
Costa  Rica. 

SUMMARY:  On  Februar>'  10,  1994.  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (59  FR  6236)  the  preliminan,- 
results  of  its  administrative  review  of 
the  Suspension  of  Countervailing  Duty 
Investigation;  Certain  Fresh  Cut  Flowers 
From  Costa  Rica  (52  FR  1356:  January 
13.  1987)  (Agreement).  We  have  now 
completed  that  review  and  have  uphold 
the  results  of  the  prehminary  results. 
We  have  determined  for  the  final  results 
that  the  signatories  have  comphed  with 
the  terms  of  the  agreement  during  the 
period  Januan'  1.  1991  through 
December  31.  1991.  In  addition,  we 
have  determined  that  the  signatories  of 
the  agreement  on  fresh  cut  flowers  have 
met  the  requirements  for  termination  of 
the  suspended  investigation. 
EFFECTIVE  DATE:  May  12.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Patience  or  Jean  Kemp,  Office; 
of  Agreements  Compliance, 
International  Trade  Administration. 
U.S.  Department  of  Commerce, 
Constitution  Avenue  and  14th  Street, 
NW..  Washington.  DC  20230;  telephone: 
(202) 482-3793. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  10. 1994,  the  Department 
published  in  the  Federal  Register  (59 
FR  6236)  the  preliminary  results  of  its 
administrative  review  of  the  agreement. 
We  have  now  completed  that  review  in 
accordance  witli  section  751(a)  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act). 
19  use  1675(a)  (1988). 

Scope  of  Review 

Imports  covered  by  this  review  arc 
shipments  of  miniature  (spray) 
carnations,  standard  carnations,  and 


pompon  chrysanthemums  from  Costa 
Rica.  This  merchandise  is  currently 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  items  0603.10.30  and 
0603.10.70.  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  review  covers  the  period  Januarv 
1. 1991  through  December  31, 1991  and 
six  programs:  (1)  Tax  Credit  Certificates; 

(2)  Certificates  for  Increasing  Exports; 

(3)  Income  Tax  Exemptions  for  Export 
Earnings;  (4)  Exporter  Credit  for  Sales 
Tax  and  Consumption  Tax  on  Certain 
Domestic  Purchases;  (5)  Exporter 
Exemptions  for  Taxes  and  Duties  on 
Imports;  and  (6)  Accelerated 
Depreciation. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  petitioner  and  rebuttal 
comments  from  respondents 
(ACOFLOR,  the  trade  association 
representing  the  signatories  in  these 
proceedings  and  the  Government  of 
Costa  Rica  (COCR)). 

Comment  J:  Petitioner  argues  that  all 
Coast  Rican  flower  producers  and 
exporters  covered  by  the  agreement 
have  not  established  non-use  of 
counlervailable  programs  for  a  period  of 
at  least  five  years.  Since  the  first 
administrative  review,  nine  compani'js 
have  signed  on  to  the  agreement. 
Petitioner  notes  that  §  355.25(a)(2)(i)  of 
the  Department's  regulations  states  that 
a  suspended  investigation  may  be 
terminated  if  "(alll  producers  and 
exporters  covered  at  the  time  of 
revocation  by  the  order  or  suspension 
agreement  have  not  applied  for  or 
received  any  net  subsidy  on  the 
merchandise  for  a  period  of  at  least  five 
consecutive  years."  As  not  all  current 
signatories  were  covered  by  the  first 
review,  petitioner  argues  that  they  have 
not  been  found  to  comply  with  the 
terms  of  the  agreement  for  five 
consecutive  years.  Petitioner  contends 
that  it  is  not  Department  practice  to 
deviate  from  its  regulations  without  a 
demonstration  that  tlie  imusual  facts  or 
circumstances  of  a  particular  case 
require  special  consideration.  Petitioner 
points  out  that  in  Ceramic  Tile  from 
Mexico;  Final  Results  of  Counter\ailing 
Duty  Administrative  Review  and 
Revocation  in  Part  of  the  Countervailing 
Duty  Order  (59  FR  2823,  2824,  Januarv' 
19.  1994)  C'Tile  from  Mexico")  the 
Department  found  that  a  company  had 
fulfilled  the  five-year  requirement,  even 
though  it  had  not  been  reviewed  during 
on(!  revietw  period  because  it  did  not 
ship  during  that  period.  The  Department 
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based  this  determination  on  the 
"unusual  facts  and  circumstances"  of 
the  case  and  the  lack  of  a  clearly 
articulated  Department  policy  detailing 
the  requirements  of  19  CFR  355.25(a)(3). 
The  Department  did  revoke  the  order  for 
this  company.  Petitioner  also  notes  a 
Department  decision  to  require  that 
separate  administrative  reviews  be 
conducted  for  each  of  the  review 
periods.  (See  Lamb  Meat  from  New 
Zealand;  Final  Results  of  Countervailing 
Duty  Administrative  Review  (58  FR 
45,097,  August  26,  1993),  and  the 
Department's  Memorandum  in  that 
review  Re:  Basis  for  Revocation  of 
Orders  and  Terminations  of  Suspension 
Agreements  Under  19  CFR  355.25(a)(1) 
at  4  (12/14/92)  (on  file  in  room  B-099, 
Department  of  Commerce,  Washington, 
DC). 

Respondents  argue  that  the  changes  to 
the  list  of  signatories  demonstrate  the 
effectiveness  and  inclusiveness  of 
compliance  measures  established  by 
respondents  to  assure  fulfillment  of 
their  obligations  under  the  agreement. 
Respondents  contend  that  requiring  all 
those  who  happen  to  appear  on  the  list 
of  signatories  as  of  the  period  of  review 
to  demonstrate  their  compliance  with 
the  terms  of  the  agreement  for  a  period 
of  five  consecutive  years  imposes  an 
impossible  standard,  especially  in  the 
case  where  a  company  was  newly 
established  during  the  five-year  review 
period.  Furthermore,  respondents  state 
that  the  15  original  signatories  have 
accounted  for  at  least  85  percent  of 
Costa  Rican  exports  of  subject 
merchandise  to  the  United  States 
throughout  the  life  of  the  agreement. 
Respondents  argue  that  the  Tile  from 
Mexico  case,  referred  to  by  petitioner, 
dealt  with  partial  revocation  of  a 
countervailing  duty  order  and  is 
therefore  irrelevant  to  the  current  case. 
Respondents  contend  that  the  language 
of  §  355.25(a)(2),  "at  the  time  of 
revocation,"  refers  to  the  current  period 
of  review  upon  which  the  determination 
to  terminate  is  based.  Respondents 
argue  that  following  petitioner's 
interpretation  would  involve  the  parties 
in  an  endless  cycle  of  ongoing  review 
that  the  termination  provisions  are 
intended  to  avoid. 

Department's  Position:  We  disagree 
with  petitioner.  We  recognize  that 
§  355.25(a)(2)(i)  appears  to  require  that, 
in  order  for  the  Department  to  terminate 
a  suspended  investigation,  "[a]ll 
producers  or  exporters  covered  at  the 
time  of  revocation"  must  not  have 
"applied  for  or  received  any  net  subsidy 
on  tJie  merchandise  for  a  period  of  at 
least  five  consecutive  years."  As 
explained  below,  however,  the 
Department  has  determined  that  the 


strict  reading  advocated  by  the 
petitioner  is  not  required  by  either  the 
statute  or  the  Department's  regulations, 
and  would  not  be  in  accordance  with 
the  terms  of  the  agreement  suspending 
the  investigation  in  the  present 
proceeding. 

Specifically,  section  704(b)  of  the 
Tariff  Act  provides  that  the  Department 
may  suspend  a  countervailing  duty 
investigation  "if  the  goveminent  of  the 
country  in  which  the  subsidy  practice  is 
alleged  to  occur  agrees,  or  exporters 
who  account  for  substantially  all  of  the 
imports"  of  the  subject  merchandise 
agree,  "to  eliminate  the  subsidy 
completely  or  to  offset  completely  the 
amount  of  the  net  subsidy"  within  the 
appropriate  period  of  time.  19  U.S.C. 
1671c(b)  (emphasis  added).  The 
statutory  language  has  not  been  changed 
since  1987,  when  the  suspension 
agreement  in  this  case  was  entered  into. 
By  regulation,  the  Department  has 
defined  "substantially  all"  of  the 
merchandise  in  this  conle.\t  as  meaning 
"exporters  that  have  accounted  for  not 
less  than  85  percent  by  value  or  voliune 
of  the  merchandise  during  the  period  for 
which  the  Department  is  measuring 
benefits  in  the  investigation  or  such 
other  period  that  the  [Department) 
considers  representative."  9  CFR 
355.18(c). 

The  regulations  only  require  the 
addition  of  new  e.xporters  in  the  event 
that  the  existing  signatory*  exporters  no 
longer  account  for  substantially  all  of 
the  merchandise.  19  CFR  355.i9(c). 
Consequently,  for  purposes  of 
terminating  a  suspended  investigation 
under  355.25(a)(2)(i),  all  that  is  required 
is  that  the  same  exporters  who  have 
accounted  for  85  percent  of  the 
merchandise  for  a  period  of  five 
consecutive  years  have  not  applied  for 
or  received  any  net  subsidy  on  the 
merchandise  during  that  period. 

Although  not  required  Dy  the  statute, 
the  Department  may  require  new  or 
additional  producers  or  exporters  to 
become  signatories  to  an  agreement, 
thus  raising  the  coverage  above  the  85 
percent  level,  i.n  order  to  permit  more 
effective  monitoring  of  the  agreement.  In 
this  case,  pursuajit  to  the  agreement,  the 
COCR  was  required  to  notify  the 
Department  whenever  new  producers  or 
exporters  exported  subject  merchandise 
to  the  United  States,  and  whether  those 
producers  or  exporters  had  agreed  to 
comply  with  the  terms  of  the  agreement. 
Agreement,  52  FR  at  1361.  To  ensure 
that  it  met  this  requirement,  the  GOCR 
required  any  new  or  different  producer 
or  exporter  which  exported  a  certain 
volume  or  value  of  the  subject 
merchandise  to  the  United  Stales  to 
become  a  signatory.  These  new 


signatories  were  required  to  comply 
with  the  terms  of  the  agreement  during 
each  year  they  were  covered.  The  new 
signatories  which  have  been  reviewed 
by  the  Department  provided  a  further 
track  record  of  compliance  with  the 
suspension  agreement.  This  provided 
the  Department  with  evidence  above 
and  beyond  that  required  under  the 
statute  and  the  Department's  regulations 
for  both  coverage  and  termination. 

Finally,  we  agree  with  respondents 
that  the  Tile  from  Mexico  case  dealt 
with  partial  revocation,  i.e.,  a  company- 
specific  revocation,  of  a  countervailing 
duty  order  under  §  355.25(a)(3)  of  the 
Department's  n>gulations.  The 
regulations  contain  no  similar  provision 
permitting  partial  termination  of  a 
suspension  agreement.  Therefore,  the 
Tile  from  Mexico  determination  does 
not  bear  on  the  outcome  of  this 
proceeding. 

Accordingly,  we  have  determined  that 
section  355.25(a)(2)  permits  termination 
of  a  suspended  investigation  whenever 
the  Department  determines  that  the 
exporters  or  producers  that  originally 
signed  the  suspension  agreement  have 
consistently  accounted  for  at  least  85 
percent  of  the  impqpts  of  the  subject 
merchandise  for  a  period  of  at  least  five 
consecutive  years,  during  which  time 
they  did  not  apply  for  or  receive  any  net 
subsidy  on  the  subject  merchandise.  In 
addition,  any  new  signatories  must  be 
found  to  have  complied  with  the  terms 
of  the  agreement  during  the  time  they 
are  covered. 

The  Department  has  determined  that 
throughout  the  life  of  the  present 
agreement,  including  during  the  current 
review,  the  producers  and  exporters  that 
originally  signed  the  agreement  have 
continued  to  account  for  at  least  85 
percent  of  the  imports,  despite  the  fact 
that  new  producers  or  exporters  were 
added  to  the  agreement.  See  Memo  to 
the  File,  dated  March  30,  1994,  public 
version  on  file  in  room  B-099, 
Department  of  Commerce,  Washington. 
DC.  In  addition,  we  have  determined 
that  no  producer  or  exporter  covered  by 
the  agreement  has  applied  for  or 
received  any  net  subsidy  on  the  subject 
merchandise  during  this  review  or 
during  any  of  the  previous  four  reviews. 
Hence,  for  a  period  of  at  least  five 
consecutive  years  after  entry  into  the 
agreement,  the  Department  has 
determined  that  the  producers  and 
exporters  that  signed  the  agreement  and 
that  consistently  have  accounted  for 
substantially  all  of  the  imports  of  the 
subject  merchandise  into  the  United 
Slates  have  not  applied  for  or  recei\  ed 
any  net  subsidy  on  the  subject 
merchandise.  Also,  the  signatories  tnat 
were  later  added  to  the  agreement  have 
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C01  r  plied  with  the  terms  of  the 
agiEement  during  each  review  period  in 
wtit;h  they  were  covered.  Therefore,  we 
del  i  rmine  that  the  requirements  for 
teniination  under  §355. 25(a)(2)(i)  have 
hem  met.  Comment  2:  Petitioner  argues 
tha  t  the  Department  should  dechne  to 
ter  iiinate  the  suspended  investigation 
be(  iiuse  all  the  programs  are  still  in 
existence  and  used  by  the  flower 
pre  (lucers  and  exporters  for  non-subject 
merchandise.  Petitioner  asserts  that  after 
teniination,  the  former  signatories  will 
con  inue  to  be  eligible  to  receive 
benefits  for  most  of  the  programs,  absent 
active  ACOFLOR  intervention  and 
mcrtitoring.  Moreover,  petitioner 
coii:  ends  that  termination  would  be 
inappropriate  without  updated 
inf  jrniation  covering  the  1992  and  19S3 
rev  i  jw  periods. 

Idtitioner  argues  that  it  is  not  unUkely 
thai  the  flower  producers  and  exporters 
wi  1  use  the  six  programs  covered  by  the 
agrjBment.  Specifically,  petitioner 
ma  <es  the  following  arguments 
regirding  the  six  programs: 

( 1 )  Exporter  Credit  for  Sales  Tax  on 
Ceitlain  Domestic  Purchases:  Petitioner 
arg  Jes  that  there  will  be  no  incentive  for 
AC[|)FLOR  or  the  GOCR^to  continue 
monitoring  receipt  of  benefits  under  this 
picjgram.  Petitioner  also  asserts  that 
there  will  be  incentives  for  flower 
prcducers  and  exporters  to  switch 
pqi  ipment  used  for  the  production  on 
non«subject  merchandise,  for  which 
exf  ir.ptions  are  allowed,  to  the 
production  of  subject  merchandise,  for 
wh  i^h  exemptions  are  monitored  under 
the  agreement. 

(^)  Exporter  Exemptions  for  Taxes  and 
Dutios  on  Imports:  Petitioner  makes  the 
same  arguments  as  stated  above  ft)r  the 
Exporter  Credit  for  Sales  Tax  on  Certnin 
Do^ne.'^tic  Purchases. 

(ij  Accelerated  Depreciation: 
Petitioner  argues  that,  although  the 
Department  has  found  that  no 
KirTsatories  have  used  accelerated 
dejiteciation.  there  is  no  frjrmal  or 
informal  mechanism  to  stop  flower 
producers  and  exporters  from  claiming 
accperated  depreciation  on  tlieir  tax 
forms. 

(4)  Certiricatcs  for  Increasing  Exports 
(CIEX):  Petitioner  argues  that  the  CIEX 
proaram  has  not  been  terminated 
hecBiuse  some  Costa  Rican  exporters 
reciived  CIEX  benefits  in  1991  through 
a  spefjial  commission  established  in 
1984  to  pay  benefits  accrued  in  earlier 
years.  Additionally,  petitioner  contends 
tha(  there  are  no  formal  or  informal 
measures  to  render  exports  of  tlie 
suhiect  merchandise  ineligible  for  the 
!M;nlufit. 

[y\  Tax  Credit  Certificates 
(;  .cttificfldos  Abono  Tributario  CATs)): 


Petitioner  contends  that  it  is  not  clear 
that  the  CAT  program  was  terminated  as 
it  continues  to  undergo  fundamental 
changes.  Petitioner  also  urges  that 
although  the  Central  Baiik  is  not 
granting  CATs  in  new  export  contracts, 
it  is  unclear  whether  the  same  or 
different  benefits  could  be  granted 
without  using  export  contracts  which 
are  currently  required  to  obtain  CAT 
benefits. 

(6)  Income  Tax  Exemption  for  Export 
Earnings:  The  agreement  requires 
exporters  to  maintain  separate 
accounting  records  for  subject  and  non- 
subject  merchandise.  Petitioner  argues 
that  as  only  one  company,  A.merican 
Flower,  maintains  separate  records  of 
duty  and  tax  exemption  benefits 
received  for  exports  of  non-subject 
merchandise,  the  Department  cannot 
confirm  whether  flower  producers  and 
exporters  have  received  countervailable 
benefits  on  exports  of  subject 
merchandi.se.  Petitioner  contends  tliat 
flower  producers  and  exporters  were 
eligible  to  apply  for  the  income  tax 
exemption  if  they  had  tax-exempt 
export  profits  and  if  they  segregated 
domestic  and  export  sales  income  in 
calculating  income  tax.  Consequentlv, 
petitioner  asserts,  it  is  unlikely  that  new 
flower  producers  and  exporters  not 
previously  subject  to  the  agreement  will 
maintain  separate  records  for  the  subject 
merchandise. 

Respondents  argue  tliat  the  GOCR  and 
ACOFLOR  have  pledged  to  maintain 
controls  to  monitor  receipt  of  benefits 
and  that  the  GOCR  is  committed  to 
eliminating  incentives  tJiat  distort  trade. 
Respondents  argue  that  it  is  unlikely 
that  the  flower  producers  and  exporters 
will  use  the  following  six  programs  after 
termination: 

(1)  Exporter  Credit  for  Sales  Teix  on 
Certain  Domestic  Purchases: 
Respondents  argue  that,  in  most  cases, 
it  will  not  always  be  feasible  for  flower 
producers  and  exporters  to  switch 
equipment  from  the  production  of  a 
product  which  is  non-subject 
merchandise  to  subject  merchandise 
product. 

(2)  Exporter  Exemptions  for  Taxes  and 
Duties  o!(  Imports:  Respondents  made 
the  .same  arguments  as  above  for  the 
Exporter  Credit  for  Sales  Tax  on  Certain 
Domestic  Purchases. 

(3)  Accelerated  Depreciation: 
Respondents  assert  that  there  are  two 
separate  government  agencies.  Ministry 
of  Finance  and  CENPRO,  which  have 
established  government  controls  to 
block  access  to  the  use  of  accelerated 
depreciation. 

(4)  CIEX:  Respondents  argue  that  this 
program  was  terminated  in  1988. 
Respondents  argue  that  even  if  some  of 


the  funds  authorized  for  this  program  in 
1938  were  not  actually  distributed  until 
1991,  the  GOCR  made  no  CIEX 
distributions  to  flower  producers  and 
exporters.  The  respondents  also  argue 
that  the  fact  that  such  fimds  mav  have 
actually  been  distributed  in  1991  does 
not  alter  that  fact  that  the  CIEX  program 
was  effectively  terminated  in  1984  for 
lack  of  funding  and  official Iv  closed  in 
1988. 

(5)  CATs:  Respondents  argue  that  the 
only  verified  fundamental  changes  to 
the  CAT  program  are  those  reducing  or 
restricting  its  benefits. 

(5)  Income  Tax  Exemption  for  Export 
Earnings:  Respondents  contend  that 
with  the  continuation  of  GOCR  controls, 
the  GOCR  will  not  grant  exemptions 
unless  the  claimant  can  demonstrate 
that  the  income  for  which  an  exemption 
is  sought  is  not  derived  from  exports  of 
the  subject  merchandise.  Respondents 
also  note  that  this  program  is  being 
phased  out. 

Department's  Position:  Section 
355.25(a)(2)  of  the  Department's 
regulations  provides  that  the 
Department  may  terminate  a  suspension 
agreement  despite  the  fact  that  the 
subsidy  programs  have  n.it  been 
abolished,  provided  the  Department 
concludes  that  the  requirements  of  this 
provision  are  met.  As  explained  in 
Comment  1,  the  Department  determines 
that  the  original  signatories  have 
complied  with  the  terms  of  the 
agreement  and  the  requirements  of 
§  355.25(a)(2)(i).  Regarding 
§  355.25(a)(2)(ii),  ACOFLOR  has 
certified  that  the  signatories  are  not 
likely  to  applj  for  or  receive  any 
counter\ailable  subsidies  in  the  hiture. 
The  GOCR  and  ACOFLOR  have  certified 
that  the  control  mechanisms  to  ensure 
compliance  with  the  agreement  v\".ll 
remain  in  place  if  the  agreement  is 
terminated.  Furthermore,  government 
officials  stated  during  verification  that 
Costa  Rican  subsidies  in  general  v.ere 
being  phased  out.  In  sum.  as  tlie 
Department  determined  in  tlie 
preliminary  results  of  review,  Uie  record 
contains  no  evidence  indicating  thit  the 
signatories  will  apply  for  or  receive  any 
net  subsidy  on  the  subject  merchandise 
in  the  future.  59  FR  at  6238.  Petitioner 
has  offered  no  arguments  which  would 
reasonably  contradict  this 
determination. 

In  addition,  we  disagree  with  each  of 
the  petitioner's  program-specific 
argum'.^nts  for  the  following  reasons: 

(1)  Exporter  Credit  for  Sales  Tax  on 
Certain  Domestic  Purchases  and  (2) 
Exporter  Exemptions  for  Taxes  and 
Duties  on  Imports:  The  GOCR  end 
ACOFLOR  have  certified  that  the 
control  mechanisms  currently  in  place 
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to  monitor  compliance  with  the 
agreement  will  remain  in  place  so  that 
equipment  on  which  duties  or  taxes 
were  exempted  will  not  be  switched  to 
the  production  of  subject  merchandise 
after  termination. 

(3)  Accelerated  Depreciation:  We 
agree  with  respondents  that  there  are 
formal  mechanisms  in  place  at  the 
Ministry  of  Finance  and  CENPRO  to 
prevent  flower  producers  and  exporters 
from  claiming  accelerated  deprriciation. 
At  verification,  we  found  that  the 
signatories  have  not  used  the 
accelerated  depreciation  program. 

(4)  CIEX:  We  agree  with  respondents 
that  this  program  was  terminated  in 
1988  and  that  no  flower  producers  or 
exporters  have  received  benefits  from 
this  program  during  the  five  years 
required  for  termination. 

15)  CAT:  We  agree  with  respondents 
that  all  changes  during  the  period  of 
review  to  this  program  have  reduced 
and/or  restricted  the  receipt  of  benefits. 

(6)  Income  Tax  Exemption  for  Export 
Earnings;  The  agreement  requires 
signatories  to  maintain  separate 
accounting  records  of  exports  to  receive 
income  tax  exemptions  for  export 
earnings.  Contrary  to  the  argument  of 
petitioner,  the  Department  has  verified 
that  the  signatories  maintained  these 
records.  A  company  must  maintain 
separate  accounting  records  in  order  to 
receive  an  exemption  from  duties  on 
non-physically  incorporated  inputs. 
Only  one  company,  American  Flower, 
maintained  these  separate  accounting 
records  for  the  exem.ption  from  duties 
on  non-physically  incorporated  inputs, 
and  only  American  Flower  received  this 
exemption  on  duties.  All  companies 
maintained  separate  records  of  imports 
eligible  for  tax  and  duty  exemptions  and 
domestic  purchases  eligible  for  tax 
credits  on  inputs  physically 
incorporated  into  exports  of  the  subject 
merchandise. 

Further,  under  §  355.25fb){2)  of  the 
Department's  regulations,  the 
government  of  the  affected  country  may 
request  termination  of  a  suspension 
agreement  during  the  fifth  and 
subsequent  annual  anniversary  months 
of  the  suspension  of  the  investigation.  In 
the  current  proceedings,  the  fifth 
anniversary  month  was  January  1992 
and  the  review  period  for  termination  is 
January  1.  1991  through  December  31, 
1991.  Therefore,  contrary  to  petitioner's 
argument,  the  fifth  anniversary'  month, 
January  1992,  and  the  1991  review 
period  is  the  "time  of  revocation  " 
within  the  meaning  of  §  355.25(a)(2), 
and  the  Department  may  terminate  the 
agreement  without  information 
regarding  the  1992  and  1993  review 
periods. 


Based  upon  the  foregoing,  in 
accordance  with  section 
§355.25(a)(2)(ii)  of  the  Department's 
regulations,  we  determine  that  it  is  not 
likely  that  the  producers  or  exporters 
will  in  the  future  apply  for  or  receive  a 
net  subsidy  on  the  subject  merchandise. 

Comment  3:  Petitioner  argues  that  the 
ability  to  export  to  the  U.S.  market  is 
essential  for  Costa  Rican  fiower 
producers  and  exporters  to  remain 
viable.  Petitioner  asserts  that  because 
Costa  Rican  flower  producers  and 
exporters  must  compete  with  hundreds 
of  Colombian  flower  producers  who 
dominate  the  U.S.  market,  the  Costa 
Rican  flower  producers  and  exporters 
continue  to  have  a  need  for  flower 
subsidies. 

Respondents  counter  that  throughout 
the  life  of  the  agreement,  Costa  Rican 
flower  producers  and  exporters  of  the 
subject  merchandise  have  been  able  to 
compete  in  the  U.S.  market  without 
receiving  subsidies.  They  also  argue  that 
the  GOCR  is  committed  to  eliminatmg 
incentives  that  distort  trade  because 
they  are  no  longer  needed  to  maintain 
competitiveness,  and  because  they  cost 
too  much. 

'     Depart  men  t  's  Position :  We  d  i  sagree 
with  petitioner.  As  stated  in  Comment 
1,  the  original  signatories  still  accounted 
for  substantially  all  of  the  exports  of  the 
subject  merchandise  to  the  United 
States  in  1991,  the  period  of  review.  The 
Department  has  determined  that  the 
original  signatories  have  not  received 
subsidies  on  exports  of  the  subject 
merchandise  to  the  United  States  during 
at  least  five  consecutive  years.  Hence, 
there  is  no  evidence  that  Costa  Rican 
flower  producers  and  exporters 
continue  to  need  subsidies  to  compete. 

Final  Results  of  Review 

After  considering  all  of  the  comments 
received,  we  determine  that  the 
signatories  have  complied  with  the 
terms  of  the  agreement  for  the  period 
January'  1, 1991  through  December  31, 
1991.  In  addition,  we  determine  that  the 
signatories  have  met  the  requirements 
for  termination  of  the  agreement.  The 
original  signatories  have  not  applied  for 
or  received  any  net  subsidy  on  the 
subject  merchandise  for  five  consecutive 
years  and  they  have  filed  the 
certifications  required  by  19  CFR 
§  355.25(b)(2).  Based  on  the  foregoing, 
we  determine  that  there  is  no  likelihood 
that  the  signatories  will  apply  for  or 
receive  any  net  subsidy  in  the  future. 
Therefore,  we  determine  to  terminate 
the  Suspension  of  the  Countervailing 
Duty  Investigation  on  Fresh  Cut  Flowers 
from  Costa  Rica.  As  a  result,  we  will 
also  terminate  the  reviews  m  progress 


for  the  agreement  covering  the  1992  and 
1993  periods. 

The  administrative  review  and  notice 
are  in  accordance  with  section 
751  (a)(1)(C)  and  751(c)  of  the  Tariff  Act 
(19  U.S.C.  1675(a)(1)(C)  and  1675(c)) 
and  19  CFR  355.22  and  355.25. 

Dated;  Vtay  5,  1994. 
Susan  G.  Essemian, 

Assistant  Secretary  for  Import 

Admir.istration. 

IFRDot.  94-1 1590  Filed  5-1 1-94;  8:45  anil 

BILLING  CODE  3S10-OS-M 


Applications  for  Duty-Free  Entr>  of 
Scientific  Inst-uments 

Pursuant  to  Section  6(c)  of  the 
Educational.  Scientific,  and  Cultiual 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  301).  we 
invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
Subsections  301 .5(a)  (3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
Staff,  U.S.  Department  of  Commerce, 
Washington.  DC  20230.  Appfications 
may  be  examined  between  8:30  a.m.  and 
5  p.m.  in  room  4211,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC. 

Dockfft  Number.  94-044.  Applicant: 
Carnegie  Institution  of  Washington, 
Department  of  Plant  Biology,  290 
Panama  Street,  Stanford,  CA  94305. 
Instrument:  Mass  Spectrometer  System, 
Model  Delta  S.  Manufacturer  Finnigan 
MAT  GmbH,  Germany.  Intended  Use: 
The  instrument  will  be  used  for  studies 
of  variations  in  the  abundance  of  the 
stable  isotopes  of  carbon,  nitrogen  and 
oxygen  that  occur  in  association  with 
biological  and  physical  transformations. 
These  measurements  will  be  used  to 
understand  the  mechanisms  of  isotope 
fractionation  in  biological  processes, 
particularly  photosynthesis  and 
respiration.  In  addition,  the  instrument 
will  be  used  in  studies  of  the  natural 
variation  of  isotope  ratio  and  relative 
abundance  gases  in  the  atmosphere  and 
dissolved  in  the  ocean.  Taken  together 
these  studies  will  address  scientific 
questions  concerning  the  operation  of 
the  biosphere  and  the  interaction  of 
these  with  the  atmosphere  and  oceans. 
Application  Accepted  by  Commissioner 
of  Customs:  Apn\  6.  1994. 

Docket  Number:  94-054.  Applicant: 
University  of  South  Florida,  Department 


of  Marine  Science.  140-7th  Avenue 
South.  St.  Petersburg,  FL  33701. 
Instrument:  Electron  Microscope,  Model 
H-7100.  Manufacturer:  Hitachi 
Scientific  Instruments.  Japan.  Intended 
Use:  The  instrument  will  be  used  in 
marine  ultrastructural  research  in  the 
disciplines  of  biology,  chemistry  and 
geology.  Specific  research  objectives 
will  include  the  following: 

(1)  the  enumeration  of  viruses  in  seawater 
end  taxonomic  studies  on  viral  isolates, 

(2)  determination  of  the  significance  of  viral 
encapsulated  genomes  in  the  dissolved 
pNA  of  the  oceans, 

(3)  examination  of  the  effects  of 
anthropogenic  activities  on  reef 
environments  as  indicated  by  viral 
abundances, 

(4)  a  comparison  of  the  variation  of  fish 
mitochondrial  DNA  among  different  fish 
groups, 

(5)  pinpointing  locations  and  numbers  of  ion 
pumps  in  fish  and  crustacean  specimens, 

(6)  examination  of  algal  symbiosis  in 
foraminifera  including  documentation  of 
cytological  changes  associated  with  shell 
bleaching, 

(7)  studies  of  the  toxicologies  in  marine 
mammals  to  identify  heavy  metals  in 
manatee  tissue, 

(8)  characterization  of  the  mineralogy  and 
microtextures  of  diagenetic  marine 
minerals  to  obtain  detailed  elemental  x-ray 
sample  maps, 

(9)  characterization  of  experimentally 
produced  deformation  microstructures  and 

(10)  examination  of  organic/crystal  interfaces 
during  picoplankton  biomineralization. 

In  addition  the  instrument  will  be 
used  in  the  course  Theory  and 
Techniques  of  Transmission  Electron 
Microscopy  to  give  students  a  basic 
understanding  of  its  operation. 
Application  Accepted  by  Commissioner 
of  Customs:  April  19.  1994. 

Docket  Number:  94-055.  Applicant: 
Virginia  Commonwealth  University, 
Medical  College  of  Virginia  Hospitals, 
MCV  Box  980017,  Richmond,  VA 
23298-0024.  Instrument:  Electron 
Microscope,  Model  EM  900. 
Manufacturer:  Carl  Zeiss,  Germany. 
Intended  Use:  The  instrument  will  be 
used  for  the  examination  of  tissue  from 
Surgical  Pathology  for  diagnostic 
purposes.  In  addition,  the  instrument 
will  be  used  for  training  Pathology 
Residents.  Application  Accepted  by 
Commissioner  of  Customs:  April  21. 
1994. 

Docket  Number:  94-056.  Applicant: 
Department  of  the  Interior,  U.S. 
Geological  Survey  WRD,  450  Main 
Street,  room  525.  Hartford.  CT  06103. 
Instrument:  Borehole  Radar  System. 
Manufacturer:  ABEM  AB.  Sweden. 
Intended  t/se.The  instrument  will  be 
used  to  study  bedrock  and 
unconsolidated  overburden  conditions 
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in  situ,  from  air-  and  water-filled 
boreholes  as  small  as  two  and  one-half 
inches  in  diameter  in  order  to  conduct 
research  into  groundwater  flow  and 
contaminant  transport  in  fractured  rock. 
The  research  objectives  include 
development  of  methods  to  detect  and 
quantify  the  effects  of  bedrock  fractures 
and  lithologic  changes  on  groundwater 
flow  and  development  of  methods  to 
directly  detect,  quantify,  and  monitor 
groundwater  contaminants  in  order  to 
increase  the  efficiency  of  future 
remediation  efforts  to  reduce  the 
hazards  of  contamination  to  the  public. 
Application  Accepted  by  Commissioner 
of  Customs:  April  21, 1994. 

Docket  Number:  94-057.  Applicant: 
University  of  Cafifornia,  Los  Alamos 
National  Laboratory,  P.O.  Box  990,  Los 
Alamos.  NM  87545.  Instrument:  Optical 
Floating  Zone  System.  Manufacturer: 
Vacuum  Metallurgical  Co..  Ltd..  Japan. 
Intended  L'se.The  instrument  will  be 
used  to  grow  single  crystals  of  high 
melting  point  materials,  so  that  the 
fundamental  mechanical  properties  of 
these  single  crystals  can  then  be 
investigated.  Application  Accepted  by 
Commissioner  of  Customs:  April  21. 
1994. 
Pamela  Woods, 

Acting  Director,  Statutory  Import  Proemrns 
Staff. 

[FR  Doc.  94-11591  Filed  5-11-94;  8;45  am] 

BILUNG  CODE  3510-OS-F-M 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  State  of  Alaslta 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 

ACTION:  Cancellation  of  notice. 

SUMMARY:  This  notice  cancels  the 
advertisement  as  it  appeared  in  the 
February  2.  1994.  issue  for  the  Minority 
Business  Development  Agency  (MBDA) 
announcement  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC  in 
the  Alaska  Geographic  Service  Area. 

CLOSING  DATE:  The  closing  date  for 
submitting  an  application  was  March 
21.  1994. 

ADDRESS:  San  Francisco  Regional  Office, 
Minority  Business  Development 
Agency.  U.S.  Department  of  Commerce. 
221  Main  Street,  suite  1280,  San 
Francisco,  California  94105.  415/744- 
3001. 

FOR  FURTHER  INFORMATION  CONTACT: 


Melda  Qibrora,  Regional  Director.  San 
Francisco  Regional  Office  at  415/744- 
3001. 

SUPPLEMENTARY  INFORMATION:  Questions 
concerning  the  preceding  information 
can  be  obtained  by  contacting  the  San 
Francisco  Regional  Office 

11.800  Minority  Business  Development. 
(Catalog  of  Federal  Domestic  Assistance). 

Dated:  May  5.  1994. 

Melda  Cabrera, 

Regional  Director.  San  Francisco  Reeional 
Office. 

IFR  Doc.  94-11498  Filed  5-11-94;  8:45  am] 
BILLING  CODE  351 0-41 -M 


National  Oceanic  and  Atmospheric 
Administration 

Florida  Keys  National  Marine 
Sanctuary  Advisory  Council;  Meeting 

AGENCY:  Sanctuaries  and  Reserves 
Division  (SRD).  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Ser\'ice  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce. 

ACTION:  Florida  Keys  National  Marine 
Sanctuary  Advisorj'  Council  notice  of 
cancellation  of  open  meeting. 


SUMMARY:  The  meeting  scheduled  for 
May  18,  1994  as  published  in  the 
Federal  Register  (59  FR  22150)  on  April 
29,  1994,  has  been  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamala  James  at  (305)  743-2437  or  Ben 
Haskell  at  (301)  713-3137. 

Federal  Domestic  Assistance  Catalog  Number 
11.429  Marine  Sanctuary  Program 
Dated:  May  5.  1994. 
Frank  W.  Maloney, 

Deputy  Assistant  Administrator  for  Ocean 
Sen'ices  and  Coastal  Zone  Management. 
(FR  Doc.  94-11530  Filed  5-11-94;  8.45  ami 

BILLING  CODE  3S10-0S-M 


Sea  Grant  Review  Panel  Meeting 

agency:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Sea  Grant 
Review  Panel.  The  meeting  will  have 
several  purposes.  Panel  members  will 
provide  and  discuss  follow-up  reports  of 
business  transacted  at  the  last  Sea  Grant 
Review  Panel  meeting  in  the  areas  of 
management  and  organization,  budget 
status,  strategic  and  tactical  issues,  law 
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and  policy,  new  tec:hnology  and 
research,  economic  development, 
outreach  fnr  enhancement  of 
Departme;.'.  of  Commerce  goals,  and 
new  business. 

DATES:  The  announced  meeting  is 
scheduled  during  2  days:  Tuesday,  May 
24.  1994,  8  a.m.  to  5:30  p.m.  and 
Wednesday,  May  25,  1994,  8  am,  to 
4:45  p.m. 

ADDRESSES:  Quality  Inn— Silver  Spring, 
8727  Colesville  Road.  Silver  Spring, 
Maryland  20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  B.  Duane,  Director,  National  Sea 
Grant  College  Program,  National 
Oceanic  &  Atmospheric  Administration, 
1315  East-West  Highway,  room  11618. 
Silver  Spring,  Maryland  20910,  (301) 
713-2448. 

SUPPLEMENTARY  INFORMATION:  The  Panel, 
which  consists  of  balanced 
representation  from  academia,  industry, 
state  government,  and  citizens  groups, 
was  established  in  1976  by  Section  209 
of  the  Sea  Grant  Improvement  Act  (Pub. 
L.  94-461.  33  U.S.C.  1128)  and  advises 
the  Secretary  of  Commerce,  the  Under 
Secretary  for  Oceans  and  Atmosphere, 
also  the  Administrator  of  NOAA,  and 
the  Director  of  the  National  Sea  Grant 
College  Program  with  respect  lo 
operations  under  the  act.  and  such  other 
matters  as  the  Secretary  refers  to  the 
Panel  for  review  and  advice.  The  agenda 
for  the  meeting  is: 

Tuesday.  May  24. 1994.  8  a.m.-5:30 
p.m. 

8  a.m. — Welcome  and  Introduction  of 
New  Members  Appreciation  of 
Retiring  Member  Introduction  of 
Guests 
8:15 — Logistics 

8:30 — Approval  of  Minutes  of  Last 
Meeting  Over\'iew  of  Current 
Meeting 

•  Objectives  and  Priority  Issues 

9 — Executive  Committee  briefings  for  D. 
James  Baker.  Under  Secretary  for 
Oceans  and  Atmosphere,  National 
Oceanic  and  Atmospheric 
Administration,  and  David  Barram, 
Deputy  Secretary  of  Commerce 

9:30 — Reauthorization  Status 

10— Break 

10:15 — National  Research  Council 
Report 

1 1 — Reauthorization  of  Sea  Grant 
Program — Position  Paper 

1 1 :30— Conflict  of  Interest — National 
Office  of  Sea  Grant  Ad  Hoc 
Committee  Report 

12  p.m. — Working  Lunch 

1— Council  of  Sea  Grant  Directors 
Report 

•  Challenges  and  Accomplishments 

•  Folly  Beach  Retreat 


1:45 — National  Sea  Grant  College 
Program  Director's  Report 

•  Status:  Strategic  Planning, 
Annapolis  Retreat,  Modified 
Procedures.  Reauthorization, 
Recertification 

2:45— Break 

3 — Biennium  Reports  (Fall  '93,  Spring 

■94) 
4:15 — Site  Review  Reporting — Position 

Paper 
4:30 — Evaluation  of  Grants  &  Proposals 
Cornmittee  Report — Position  Paper 

•  Status — New  process  for  Review  of 
Omnibus  Proposals 

5:30 — Adjourn 

Wednesday,  May  23,  8  a.m.  lo  4:45  p.m. 

8  a.m. — Long  Range  Planning 

Committee  Report — Position  Paper — 

Strategic  Planning 
8:45 — Management  Evaluatio.i 

Criteria — Position  Paper 
9:15 — Management — Position  Paper 
10— Break 
10: IS— Business  &  Economic 

Development  Committee  Report 
10:45 — Multiple  Entity — Position  Paper 
11:45 — Working  Lunch — Individual 
Assignment  Reports 

•  Marine  Advisory  Service 

•  Communications 

•  Research,  Science  &  Technology 

•  Legal 

1  p.m. — University  of  Michigan  Sea 

Grant  Strategic  Planning 
1:30 — The  Potential  Benefits  of  Large 

Scale  Macro-Algal  Farming — Status 

Report 
2:30— Break 
2:45 — Strategic  Planning  Initiative 

•  Aquaculture  in  the  Future 

3:45 — Panel  Discussion.  Motions,  and 
Recommendations 

•  Action  Items 
4:45 — Adjourn. 

The  meeting  will  be  open  to  the 
public. 

Dated:  May  9,  1994. 

David  B.  Duane, 

Deputy  Assistant  Administrator  for 
Extramurat  Research. 

[FR  Doc.  94-11551  Filed  5-11-94;  8:45  am| 

BILUNG  CODE  3S10~12-P 


DEPARTMENT  OF  DEFENSE 

Government-Owned  Invention; 
Availability  for  Licensing 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice  of  availability  of 
invention  for  licensing. 

SUMMARY:  The  invention  hsted  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 


for  licensing  by  the  Department  of  the 
Navy. 

Request  for  copies  of  patent 
application  cited  should  be  directed  to 
the  Office  of  Naval  Research  (Code 
00CC3),  Ballston  Tower  One,  800  North 
Quincy  Street,  Arlington.  Virginia 
22217-5660  and  must  include  the 
application  serial  number. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.J.  Erickson,  Staff  Patent  Attorney. 
Office  of  Naval  Research  (ONR  00CC3). 
800  North  Quincy  Street,  Arlington. 
Virginia  22217-5660.  telephone  (703) 
696-4001. 

Patent  Application  08/136,058: 
Acoustic  Attenuation  and  Vibration 
Damping  Materials;  filed  25  January 
1994. 

Dated:  May  6.  1994. 
Lewis  T.  Booker.  Jr., 

LCDR.  JACC.  USN  Federal  Register  Uaison 

Officer. 

[FR  Doc.  94-11521  Filed  5-11-94;  8:45  ami 

BILUNG  CODE  381ft-AE-M 


Department  of  the  Army 

Deadline  for  Receipt  of  Federal  Agency 
Requests  for  Excess  Personal 
Property  at  Fort  Ord,  CA 

AGENCY:  Fort  Ord.  Directorate  of  Base 
Realignment  and  Closure.  DOD. 

ACTION:  Notice. 

SUMMARY:  Fort  Ord,  California  is  an 
installation  scheduled  for  closure  by  the 
Department  of  Defense  under  provision 
of  Base  Realignment  and  Closure 
(BRAG)  1991  action.  Federal  agencies/ 
activities  are  reminded  that  they  may 
submit  requests  for  excess  personal 
property  at  Fort  Ord.  Personal  property 
is  defined  as  all  property  other  than 
land,  fixed-in-place  buildings,  ships  and 
Federal  records.  Federal  agency/activity 
requests  must  be  in  accordance  with 
paragraph  91.7(h)(5)  guidance  in  Interim 
Final  Rule,  RevitaUzing  Base  Closure 
Communities  and  Community 
Assistance  (59  FR  16133).  April  6,  1994. 

DATES:  The  deadline  for  receipt  of 
requests  at  Fort  Ord  is  June  1.  1994. 

ADDRESSES:  Commander.  Presidio  of 
Monterey  and  Fort  Ord.  ATTN:  AFZW- 
BRAC,  Fort  Ord.  California  93941. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  Gomon.  Personal  Property 
Coordinator.  Directorate  of  Base 
Realignment  and  aosure.  Fort  Ord. 
Cahfomia  93941.  telephone:  (408)  242- 


7092  or  DSN  929-7092.  FAX  number 
(408) 242-7091. 
Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

[PR  Doc.  94-11644  Filed  5-11-94;  8:45  ami 
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Change  of  Address 

AGENCY:  U.S.  Army  Information  Systems 
Command-Pentagon.  DOD. 
action:  Notice. 

1.  U.S.  Army  Information  Systems 
Command-Pentagon.  ASQR-OP-F,  is 
officially  notif>-ing  the  general  public 
and  other  government  agencies  of  a 
change  of  address  for  the  Army  Freedom 
of  Information/Privacy  Act  Division. 
Old  Address:  U.S.  Army  Information 

Svstems  Command-Pentagon. 

USAISC-P  (ASQR-OP-F).  Room 

1146,  Hoffman  Building  I.  Alexandria. 

VA  22331-0301 
New  Address:  USAISC-P  (ASQR-OP- 

F).  Crystal  Square  #2  Suite  201, 1725 

Jefferson  Davis  Highway.  Arlington. 

VA  22202 
DATE:  This  change  is  effective  May  12. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Rose  Marie  Christensen.  (703)  670- 
3452  FAX  (703)  607-3450. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  94-11645  Filed  5-11-94;  8:45  ami 

BILUNO  CODE  3710-08-M 


Department  of  the  Navy 

Board  of  Advisors  to  the 
Superintendent,  Navai  Postgraduate 
School;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Board  of  Advisors  to  the 
Superintendent,  Naval  Postgraduate 
School,  Monterey,  CaUfomia,  will  meet 
on  May  25-26,  1994.  in  Herrman  Hall 
(Bldg  220)  at  the  School.  All  sessions 
will  be  open  to  the  public. 

The  purpose  of  the  meeting  is  to  elicit 
the  advice  of  the  Board  on  the  Nav)''s 
Postgraduate  Education  Program.  The 
Board  examines  the  effectiveness  with 
which  the  Naval  Postgraduate  School  is 
accompUshing  its  mission.  To  this  end. 
the  Board  will  inquire  into  the 
curricula,  instruction,  physical 
equipment,  administration,  state  of 
morale  of  the  student  body,  faculty,  and 
staff,  fiscal  affairs,  and  any  other  matters 
relating  to  the  operation  of  the  Naval 
Postgraduate  School  as  the  board 
considers  pertinent. 


For  further  information  concerning 
this  meeting,  contact:  CDR  Wayne  A. 
Wagner,  USN  (Code  007).  Naval 
Postgraduate  School,  Monterey, 
Cahfomia,  93943-5000.  Telephone: 
(408)  646-2513. 

Dated:  April  29.  1994 

Lewis  T.  Booker,  Jr. 

LCDR.  JAGC.  USN.  Federal  Register  Uaison 
Officer. 

[FR  Doc.  94-11560  Filed  5-11-94;  8:45  am] 

BILLING  CODE  3810-AE-F 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Floodplain  and  Wetlands  Involvement 
for  BPA's  Operational  Fiber  Optics 
Project 

AGENCY:  Bonneville  Power 
Administration  (BPA).  DOE. 
ACTION:  Notice  of  floodplain  and 
wetlands  involvement. 


SUMMARY:  BPA  proposes  to  upgrade  the 
existing  operational 
telecommunications  equipment 
throughout  their  service  area  (within  the 
states  of  Oregon,  Washington,  Idaho, 
and  Montana).  This  upgrade  will 
involve  replacing  existing  analog  radios 
with  digital  radios  and  fiber  optic 
equipment.  Fiber  optic  cable  will  be 
strung  on  existing  structures  or  a  new 
parallel  line  within  BPA's  existing 
transmission  line  rights-of-way. 

A  site  specific  project  has  been 
identified  for  the  first  segment  of  this 
proposed  telecommunication  upgrade.  It 
includes  installing  fiber  optic  cable  and 
related  equipment  from  BPA's  Ross 
Substation  near  Vancouver, 
Washington,  to  Franklin  Substation  near 
Pasco.  Washington.  This  distance  is 
approximately  340  kilometers  (217 
miles).  Most  of  the  cable  will  be 
installed  on  existing  structures. 
however,  in  certain  areas  additional 
poles  will  be  needed  to  carry  the  cable 
when  existing  towers  cannot  carry  the 
additional  load.  The  line  will  span  both 
floodplains  and  wetlands  located  in  the 
counties  of  Clark,  Skamania,  KHckitat, 
Benton,  and  Franklin  in  Washington: 
and  Sherman,  Gilliam.  Morrow.  Wasco, 
and  Umatilla  coimties  in  Oregon. 

In  accordance  with  DOE  regulations 
for  compliance  with  floodplain  and 
wetlands  environmental  review 
requirements  (10  CFT?  part  1022).  BPA 
will  prepare  a  floodplain  and  wetlands 
assessment  and  will  perform  this 
proposed  action  in  a  manner  so  as  to 
avoid  or  minimize  potential  harm  to  or 
within  the  affected  floodplain  and 
wetlands. 


The  floodplains  and  wetlands 
assessment  will  be  included  in  the 
environmental  assessment  (EA)  being 
prepared  for  the  proposed  project  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA).  A  floodplain  statement  of 
findings  will  be  included  in  any  finding 
of  no  significant  impact  that  may  be 
issued  follovdng  the  completion  of  the 
environmental  assessment. 
DATES:  Comments  are  due  to  the  address 
below  no  later  than  May  31,  1994. 
FOR  FURTHER  INFORMATION,  CONTACT: 
John  M.  Taves— EFBG.  Bonneville 
Power  Administration,  P.O.  Box  3621. 
Portland.  Oregon,  97208-3621.  phone 
number  503-230-4995,  fax  number 
503-230-3984. 

SUPPLEMENTARY  INFORMATION:  This  EA 
covers  two  different  levels  of 
environmental  analysis:  One  is  the 
programmatic  approach  that  would 
describe  future  telecommunication 
upgrades  throughout  BPA's  service  area 
and  the  other  is  a  site  specific  analysis 
covering  the  first  segment  of  a  proposed 
upgrade  from  BPA's  Ross  Substation 
near  Vancouver,  Washington,  to 
Franklin  Substation  located  near  Pasco, 
Washington.  The  programmatic  EA 
would  cover  a  discussion  of  the  affected 
environment  and  a  general  overview  of 
potential  impacts  and  possible 
mitigation.  For  each  segment  of  BPA's 
system  proposed  for  telecommunication 
upgrading,  a  site-specific  analysis 
would  be  completed  within  a  separate 
NEPA  process. 

The  site  specific  portion  of  the  EA 
will  involve  crossing  the  100-year 
floodplain  of  several  major  rivers  and 
tributaries.  At  major  river  crossings,  the 
fiber  optic  cable  would  be  placed  on 
existing  structures  so  no  new  towers 
would  be  located  in  floodplains.  The 
smaller  rivers  and  tributaries  would  be 
spanned  using  either  existing  towers  or 
new  poles.  The  poles  would  not  be 
located  within  a  floodplain.  Potential 
impacts  to  floodplains  could  occur  due 
to  clearing  of  riparian  vegetation  and 
improvement  of  access  roads.  However, 
vdth  mitigation,  impacts  would  be 
eliminated  or  minimized  to  the  fullest 
extent  possible.  The  first  segment  of  this 
proposed  upgrade,  from  Ross  Substation 
to  Franklin  Substation,  will  cross  100- 
year  floodplains  associated  with  the 
following  rivers/creeks  (moving  west  to 
east):  Burnt  Bridge  Creek,  Lacamas 
Creek,  Matney  Creek,  Little  Washougal 
River.  Washougal  River,  Rock  Creek, 
Wind  River,  Little  White  Sahnon  River. 
White  Salmon  River.  Klickitat  River. 
Fivemile  Creek.  Columbia  River 
(crossed  three  times),  Fifteenmile  Creek. 
Deschutes  River,  Fuhon  Cinyon  Creek. 
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Spanish  Hollow  Creek,  John  Day  River, 
Quinton  Canyon  Creek.  Jones  Canyon 
Creek,  China  Creek,  Willow  Creek, 
Sixmile  Creek,  Umatilla  River. 

Permanently-flooded  wetlands  and 
small  seasonal  and  riparian  wetlands 
occur  in  the  100-year  floodplains  of 
some  of  the  rivers  and  creeks  mentioned 
above.  Several  of  the  larger  wetlands 
occur  in  sections  3,  9,  10,  16,  &  17  in 
Towmship  2  North,  Range  7  East,  in 
section  31  in  Township  5  North,  Range 
27  East,  and  in  section  15,  Township  4 
North  and  Range  25  East.  The  greatest 
potential  to  affect  wetlands  comes  from 
the  installation  of  new  parallel 
structures  or  access  road  improvements. 
Affects  to  wetlands  could  include  filling 
wetlands,  -.Iteration  of  plant 
communities,  alteration  of  the 
hydrology,  or  water  quality  degradation. 
'.  hese  effects  can  be  minimized  or 
t  iiminated  by  avoiding  disturbance  to 
wetlands  through  careful  planning  and 
construction  methods.  For  more  specific 
information  on  floodplains  and 
wetlands  in  the  project  area  contact  Ms. 
Kevin  Ward,  Environmental 
Coordinator — EFBG,  Bonneville  Power 
Administration,  P.O.  Box  3621. 
Portland.  Oregon  97208-3621.  (303) 
230-5511. 

Maps  and  further  information  are 
available  from  EPA  at  the  address 
above. 

Issued  in  Portlaad.  Oregon,  on  May  4. 
1994. 

John  M.  Taves, 

NEPA  Compliance  Officer.  Engineering 
Services. 
IFR  Doc  94-  V,557  Filed  5-11-94;  8;45  ami 

BILUNa  CODE  MSO-OV-P 


Federal  Energy  Regulatory 
Commission 

project  No.  2306] 

Citizens  Utilities  Companies;  Intention 
To  Prepare  an  Environmental  Impact 
Statement 

May  6,  1994. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  received  an 
application  for  a  new  license  for  the 
Clyde  River  hydropower  project.  FERC 
No.  2306.  The  hydropower  project  is 
located  on  the  Clyde  River  in  Vermont. 

The  FERC  staff  has  determined  that 
licensing  this  project  would  constitute  a 
major  federal  action  significantly 
affecting  th"  quality  of  the  human 
environmei.t.  Therefore,  the  staff 
intends  to  prepare  an  environmental 
impact  statement  (EIS)  on  the 
hydroelectric  project  in  accordance  with 
tl)e  National  Environmental  Policy  Act. 


The  staffs  EIS  will  objectively 
consider  both  site  specific  and 
cumulative  environmental  impacts  of 
the  project  and  reasonable  alternatives, 
and  will  include  an  economic,  financial 
and  engineering  analysis. 

A  draft  EIS  will  be  issued  and 
circulated  for  rpview  by  all  the 
interested  panies.  All  conmients  filed 
on  the  draft  EIS  will  be  analyzed  by  the 
staff  and  considered  in  a  final  EIS.  The 
staffs  conclusions  and 
recommendations  will  then  be 
presented  for  the  consideration  of  the 
Commission  in  reacliing  its  final 
licensing  decision. 

Scoping 

The  FERC  staff  prepared  a  scoping 
document  (Scoping  Document  1)  and 
held  a  scoping  meeting  on  March  9, 
1994,  in  Newport,  Vermont,  to  assist  the 
staff  in  identifying  the  scope  of 
environmental  issues  that  should  be 
analyzed.  The  results  of  scoping 
indicated  that  an  EIS  should  be 
prepared  for  this  project  rather  than  an 
Environmental  Assessment  as  staff  had 
initially  anticipated. 

A  revised  scoping  document  (Scoping 
Document  2)  will  be  prepared  and 
distributed  by  mail  to  parties  on  the 
FERC  service  list  and  mailing  list. 
Scoping  document  2  will  reflect  input 
received  at  the  scoping  meeting  and 
comments  on  Scoping  Document  1,  and 
explain  why  staff  determined  that  an 
EIS  should  be  prepared. 

For  further  information  please  contact 
Kathleen  Sherman  at  (202)  219-2834. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  94-11505  Filed  5-11-94;  8.45  am| 
BILLING  CODE  S717-01-M 

IProJect  Nos.  11467-000,  et  a!.J 

Hydroelectric  Applications  [Fox  River 
Paper  Company,  et  al.];  Applications 

Take  notice  that  the  follovving 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.;  11467-000. 

c.  Date  Filed:  April  1,  1994. 

d.  Applicant:  Fox  River  Pap)er 
Company. 

e.  Name  of  Project:  Risingdale. 

f.  Location:  On  the  Housatonic  River. 
Town  of  Great  Barrington,  Berkshire 
County.  Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791{a)-825(r). 

h.  Applicant  Contact:  Niathew  Rubin. 
Spruce  Mtn  Design.  26  State  Street. 
Monfpelier,  VT  05602,  (802)  223-7141. 


i.  FERC  Contact:  Charles  T.  Raabe  (dt) 
(202) 219-2811. 

i.  Comment  Date:  June  30, 1994. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  22-foot-high,  130-foot-loEg 
concrete  and  timber  crib  dam;  (2)  a 
reservoir  having  a  surface  area  of  40 
acres  at  normal  water  surface  elevation 
717  feet  NGVD;  (3)  a  gated  intake 
structure  having  a  trash  rack;  (4)  a  short 
14-foot-diameter  penstock;  (5)  a  new 
powerhouse  containing  a  1.000-Kw 
generating  unit  operated  at  a  20-foot  net 
head;  (6)  a  tailrace;  (7)  a  transformer; 
and  (8)  appurtenant  facilities.  Applicant 
estimates  that  the  average  annual 
generation  would  be  4.000  Kwh  and  that 
the  cost  of  the  studies  under  the  permit 
would  be  $125,000.  Power  produced 
from  the  project  would  be  sold  to  one 
or  more  electric  utilities  located  in 
Massachusetts.  The  dam  is  owned  by 
the  applicant. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  AlO,  B,  C&D2. 

2a.  Type  of  Application:  Amending 
E.xemption. 

b.  Project  No. :  1 06 1 0-004 . 

c.  Dafed///ed;  August  19,  1993. 

d.  Applicant:  Trout  Creek,  Inc. 

e.  Name  of  Project:  Trout  Creek. 

f.  Location:  On  Trout  Creek  near  the 
town  of  Thatcher,  in  Caribou  County, 
Idaho. 

g.  Filed  pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791{a)-825{r). 

h.  Applicant  Contact:  ^Ir.  Dick 
Graves.  Director.  Trout  Creek,  Inc..  2082 
South  2000  East.  Gooding,  ID  83330, 
(208) 934-5180. 

i.  FERC  Contact:  Buu  T.  Nguyen,  (202) 
219-2913. 

Comment  Date:  June  20, 1994. 
Description  of  Application:  The 
applicant  is  proposing  to  relocate  the 
powerhouse  looking  downstream,  from 
the  left  side  to  the  right  side  of  the 
stream. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

3a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  11072-001. 

c.  Date  filed:  April  13, 1994. 

d.  Applicant:  Trenton  Falls 
Hydroelectric  Company  Inc. 

e.  Name  of  Project:  Boyd  Dam 
Hydroelectric  Project. 

f.  Location:  On  the  East  Branch  of  Fish 
Creek,  in  Lewis  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use.  791(a>-825(r). 

h.  Applicant  Contact:  Mr.  Steve  C. 
Samel,  P.O.  Box  169,  Prospect,  NY 
13435,315-896-6351. 

i.  F£/?C  Contact;  Michael  Dees  (202) 
219-2807. 


t; 
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).' Comment  Date:  60  days  from  the 
filiihg  date  in  paragraph  c. 

k  Description  of  Project:  The  project 
confeists  of  the  following  features:  (1)  An 
exiiling  dam  and  210  acre  reservoir;  (2) 
a  proposed  powerhouse  housing  a 
hyt^ropower  unit  with  a  capacity  of  795 
Kw,  Bnd  (3)  appurtenant  facilities. 

1.  With  this  notice,  we  are  initiating 
consultation  with  the  Wisconsin  State 
Historic  Presen-ation  Officer  (SHPO),  as 
required  by  section  106,  National 
Historic  Preservation  Act.  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preser\'ation,  36  CFR  800.4. 

m  Pursuant  to  18  CFR  4.32(b)f7)  of 
the  Commission's  regulations,  if  any 
resource  agency,  Indian  Tribe,  or  person 
believes  that  an  additional  .scientific 
study  should  be  conducted  in  order  to 
form  an  adequate  factual  basis  for  a 
complete  analysis  of  the  application  on 
its  merit,  the  resource  agency,  Indian 
Tribe,  or  person  must  file  a  request  for 
a  study  with  the  Commission  not  later 
than  60  days  from  the  filing  dale  and 
sene  a  copy  of  the  request  on  the 
applicant. 

44-  Type  of  Application:  Declaration 
of  Intention. 

.  Docket  No.:  EL94-41-000. 
Vote  Filed:  March  7,  1994. 
i4pp7ycanf.Cedarburg  Hydroelectric 
Corporation. 

e.  Name  of  Project:  Cedarburg 
Milldam  Hydroelectric  Project  (\VI). 

f.  location.  Cedar  Creek.  Tributary  to 
Wi.sfonsin  River,  in  Cedarburg. 
Wisconsin. 

g.  Filed  Pursuant  to:  S«jclion  23(1j)  of 
the  Federal  Power  Act.  16  U.S.C.  817(b). 

h.  Applicant  Contact:  Cedarburg 
Hydroelectric  Corporation  c/o  Renner 
Architects,  626  N.  Water  Street, 
Mili-aukee,  WI  53202,  (414)  273-6637. 

i.  FERC  Contact:  Hank  Ecton,  (202) 
219-^2676. 

j.  C^jmrnent  Date:  June  20,  1994. 

k.  {Description  of  Project:  The 
profiosed  Cedarburg  Milldam 
Hydroelectric  Project  will  consist  of:  (1) 
A  mill  pond  with  a  surface  area  of  3.0 
acres;  (2)  a  28-foot-high,  90-foot-long, 
timber-crib  earth-filled  dam,  with  a 
concrete  face;  (3)  a  90-f(jot-long,  8-foot- 
wide  headrace,  \%ith  a  sleel  trashrack 
and  a  steel  slidegate;  (4)  a  3-story  stone 
and  mortar  powerhouse  that  will 
contfiin  a  vertical  Francis  turbine  and  a 
vertical  Electric  Machinery  Companv 
generator  having  a  capacity  of  125 
kilowatts:  and  (5)  appurtenant  facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
inte-f>tate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 


b 
c 
d. 


also  determines  whether  the  project:  (1) 
Would  be  located  on  a  navigable 
waterway;  (2)  would  occupy  or  affect 
public  lands  or  reservations  of  the 
United  States;  (3)  would  utilize  surplus 
water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation. 

1.  Purpose  o/Pro/pc/;  Applicant 
intends  to  use  all  energy  produced  to 
off-sot  purchases  from  the  local  utility 
for  an  adjacent  office  building.  Project 
will  be  connected  to  the  interstate  grid. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl . 
and  D2. 

Standard  Paragraphs 

A5.  Preliminary  Permit — Anvone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary'  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
tlie  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comm.cnt  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A9.  Notice  of  Intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 


application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

A 10.  Proposed  Scope  of  Studies 
Under  Permit — A  preliminary  permit,  if 
issued,  does  not  authorize  construction. 
The  term  of  the  proposed  preliminary 
permit  will  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385  210,  .211.. 214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Ser\  ice  of  Responsive 
Documents — Any  fihngs  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION'. 
"COMPETING  APPUCATION '. 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  bv 
the  Commission's  regulations  to:  The' 
Secretary,  Federal  Energy  Regulator^' 
Commission,  825  North  Capitol  Street, 
NE..  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to 
Director.  Division  of  Project  Review. 
Federal  Energy  Regulatory  Commission. 
Room  1027.  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  apphcation  or  motion  to 
inter\'ene  must  also  be  ser\'ed  upon  each 
repre.sentative  of  the  Applicant 
specified  in  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
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filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presiuned  to  have  no  comments.  One 
copy  of  an  agency's  must  also  be  sent  to 
the  Applicant's  representatives. 

Dated:  May  6. 1994,  Washington,  DC 
Lois  D.  Cashell, 
Secretary. 

(PR  Doc.  94-11506  Filed  5-11-94;  8:45  ami 
BILUNO  CODE  e717-01-P 

[Docket  No.  GT94-3&-000] 

Natural  Gas  Pipeline  Co.  of  America; 
Proposed  Changes  In  FERC  Gas  Tariff 

May  6,  1994. 

Take  notice  that  on  May  2, 1994, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  the  below  listed 
tariff  sheets  to  be  effective  June  1 ,  1994: 

First  Revised  Sheet  Nos.  600  and  601 
Second  Revised  Sheet  Nos.  602  through  606 
Second  Revised  Sheet  No.  611 

Natural  states  that  the  purpose  of  the 
filing  is  to  update  the  Index  of 
Purchasers  contained  in  Natural's  Tariff 
in  accordance  with  §  154.41(a)  of  the 
Commission's  Regulations. 

Natural  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  June  1,  1994. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  Natural's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE, 
Washington,  DC  20426,  in  accordance 
with  §§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  May  13, 1994.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 

(PR  Doc.  94-11507  Filed  5-11-94;  8:45  am] 
BILUNG  CODE  8717-01-M 


[Docket  No.  RP94-232-000] 

Natural  Gas  Pipeline  Co.  of  America; 
Proposed  Changes  In  FERC  Gas  Tariff 

May  6, 1994. 

Take  notice  that  on  May  4,  1994, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  First  Revised 
Sheet  Nos.  147  through  149  and 
Original  Sheet  No.  149A,  to  be  effective 
June  3,  1994. 

Natural  states  that  the  purpose  of  the 
filing  is  to  replace  Section  7.2  of  Rate 
Schedule  S-1  to  provide  for 
interruptible  no-notice  injection  rights 
in  connection  with  the  actual  takes  from 
Natural  at  delivery  points. 

Natural  requested  whatever  waivers 
may  be  necessary  to  permit  the  tariff 
sheets  to  become  effective  June  3, 1994. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  Natural's 
jurisdictional  transportation  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  SL-eet,  NE., 
Washington,  DC  20426,  in  accordance 
with  §§385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  May  13,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
(PR  Doc.  94-1 1508  Filed  5-11-94;  8:45  am) 

BILLING  CODE  S7-,7-01-M 


[Docket  No.  MG88-35-005] 

Northern  Border  Pipeline  Co.;  Filing 

May  6, 1994. 

Take  notice  that  on  April  19, 1994, 
Noithern  Border  Pipeline  Company 
(Northern  Border)  filed  revised 
procedures  under  Order  Nos.  497  et 
seq.»  Northern  Border's  revisions  reflect 
changes  instituted  in  Order  No.  497-E 
and  an  increase  in  the  number  of 
employees  it  shares  mth  Northern 
Plains  Natural  Gas  Company  (Northern 
Plains),  its  operator.  Northern  Border's 
revisions  also  reflect  organizational 
changes  at  the  company,  including  the 
shift  of  its  gas  control  function  to 
Northern  Plains. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  wnth  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protests  should  be  filed  on 
or  bi^fore  May  23,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  94-11509  Filed  5-11-94;  8  45  a.Ti) 

BILLING  CODE  9717-«1-M 


[Docket  No.  MG88-7-O05] 
Northern  Natural  Gas  Co.;  Filing 

M.I y  6.1994. 

Take  notice  that  on  April  25, 1994, 
Northern  Natural  Gas  Company 
(Northern  Natural)  filed  revised 


>  Order  No.  497.  53  FR  22139  (June  14.  1988).  Ul 
FERC  Stats.  *  Regs.  1  30.920  (1988):  Ordor  No.  49T- 
A  [order  on  rehearing),  54  FR  52781  (December  22. 
1980).  in  FERC  Stals.  &  Regs.  30.8b8  1989):  Ordor 
So.  497-B  [order  extending  sunset  date],  55  FR 
53201  December  28,  1990).  IH  FERC  Slats.  &  Reps, 
S  30.908  (1990);  Order  No.  497-C  [order  e\1endir.g 
sunsi'l  date).  57  FR  9  (January  2.  1992).  Ul  FERC 
Stats,  a  ReRS.  1  30.934  (1991).  re)iear;ng  denied,  57 
FR5815(Februa!-y  18.  1992),  58  FERC  161.139 
(19921:  Tenneco  Gas  v.  FEFC  (afn.-med  in  part  and 
remanded  in  part).  969  F.2d  1187  (DC.  Cir.  1992); 
Order  No.  497-D  [order  on  remand  and  extending 
sunset  date).  651  FERC  161.307  (December  4. 
1992),  57  FR  58978  (December  14,  1992):  [Order  So 
497-E  lorderon  rehearing  and  extending  sunS'H 
dctr).  59  FR  243  (lanuary  4,  1994).  FERC  Stats.  » 
R.'gs.  1  30  987  (December  23.  1993);  Order  No.  4"7- 
F  [order  denying  rehearing  and  granting 
clarification).  66  FERC  161,347  (March  24. 199.;; 
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protedures  under  Order  Nos.  497  et 
seq.i  Northern  Natural's  filing  is  in 
rt'^onse  to  Order  No.  497-F  which, 
aralong  other  things,  required  Northern 
Natural  to  show  cause  why  it  should  not 
be  required  to  remove  the  operating 
employee  restrictions  from  its  Stand.irds 
E  ajnd  F.  18  CFR  161.3  (e)  and  (f) 
(ig93).2  Northern  Natural  filed,  under 
protest,  revised  standards  of  conduct 
procedures  that  remove  the  reference  to 
"operating"  from  its  Standards  E  and  F. 
Nqrthem  Natural's  filing  also  reflects  its 
cujitent  organizational  structure. 

>aiy  person  desiring  fo  be  hoard  or  to 
protest  said  filing  should  file  a  motion 
to  Intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rule  211 
or  214  of  the  Commissions  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  3fc5.214).  All  such  motions  to 
intervene  or  protests  should  be  filed  on 
or  before  May  23,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
takiin  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Aiiv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loi^  D.  Cashell. 
SefWptary: 
jFRDoc.  94-11510  Filed  5-1 1-9-5:  8:45  ami 

BILUMG  COOE  671 7-01 -M 


1  prtier  No.  497,  53  FR  22139  (I\;iir  14.  19R8).  Ill 
FtHIG  Slate.s.  ft  Regs.  1  30.920  (1088);  Order  No. 
■jg^i-A  (orrfwon  rehearing).  54  FR  52781  (December 
22.  t889).  ID  FERC  Stats.  &  Regs.  30.868  (1989); 
O'-der  No.  497-B  [order  extending  sunset  datr].  55 
FR  S3291  (December  28,  1990).  HI  FERC  Stats.  6 
K.gi.  1  30.908  (193C);  Order  No.  497-C  iordrr 
rslri-iding  supset  date).  57  FR  9  (Jdnu.iry  2,  1«92). 
lil  HJERC  Stats.  &  Regs.  1  30.034  (1911),  rehearing 
drnjed.  57  FR  5815  (February  1ft,  1992).  58  FERC 
^  51.1  59  (19921:  Tenneco  Cos  v.  FERC  (affirmed  in 
p.^rtjand  remanded  in  part).  9C-9  F.2d  1187  (DC.  Cir 
1091):  Order  No.  497-D  (order  on  remand  and 
fxtfWiing  sunset  date).  61  FEKC  1  61.307 
(De(jamber  4.  1992).  57  FR  58978  (December  14. 
199t);  Order  No.  49r-E  [order  on  n^earing  and 
fxtilriding  sunset  date].  59  FR  2-i3  (Ja.iuary  4,  1994), 
FERiC  Slatj.  ft  Regs.  1  30.987  (December  23.  1993): 
Ordpt  No.  497-F  [order  denying  rehearing  and 
praiitir.g  clarification],  66  FERC  ^  61,347  (March  24. 
1994  J. 

- :  ife.'^dard  E  provides  that  a  pipeline  may  not 
disclose  to  its  affiliate  any  information  the  pipeline 
receites  fro.m  a  nonnfF.Iiated  shijiper  or  pfjtenlial 
non  itniiated  shipper. 

St  Jhdard  F  provides  that  to  the  extont  a  pipeline 
pro\  ides  to  a  marketing  affiliate  information  related 
to  tr  ihsportstion  of  natural  gas,  it  must  provide  that 
info  tiation  ccntomporaneously  to  all  potential 
st'.i;  ;icrs,  afCliated  and  nonaffiliated,  on  its  system. 


[Docket  No.  ES94-23-001] 

Rochester  Gas  and  Electric  Co.; 
Amended  Application 

May  6, 1994. 

Take  notice  that  on  May  3,  1994, 
Rochester  Gas  and  Electric  Company 
(RG&E)  filed  an  amendment  to  its  April 
28,  1994,  application  under  §204  of  the 
Federal  Power  Act  seeking  authorization 
to  issue  not  more  than  $200  million  of 
notes  and  other  short-term  indebtedness 
from  time  to  time  as  required,  but  in  any 
event,  not  later  than  December  31. 1996. 
By  its  amendment,  RG&E  requests  that 
the  issuance  period  be  revised  fi-om  not 
later  than  December  31, 1996  to  not  later 
than  May  31,  1996,  with  a  maturity  of 
one  year  or  less. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426  in  accordance  with  Rules  21 1 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  17,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheli. 
Sorretary. 
|FR  Doc.  94-11511  Filed  5-11-94;  8:45  i.in] 

BILLING  COOE  6717-41-M 


[Docket  No.  MG88-&-007] 
Transwestem  Pipeline  Co.;  Filing 

May  6.  1994. 

Take  notice  that  on  April  25,  1994, 
Transwestem  Pipeline  Company 
(Transwestem)  filed  revised  procedures 
under  Order  Nos.  497  et  seq. ' 


1  Order  No.  497,  53  FR  22139  ()une  14.  1988),  HI 
FrJRC  Stats.  &  Regs.  1  3C.920  (1988(:  Order  No.  497- 
A  [order  on  rehearing],  54  FR  52781  (December  22. 
1989).  in  FERC  Stats.  &  Regs.  30.868  (1989):  Order 
No.  497-B  [order  extending  sunset  date],  55  FR 
53291  (December  28,  1990),  UI  FERC  Stats.  &  Regs. 
^  :)0.908  (1990);  Order  No.  497-C  [order  extending 
sunset  dale),  57  FR  9  (January  2,  19a2),  III  FERC 
Stats.  &  Regs.  1  30,934  (1991 )',  rehe.aring  denied.  57 
FR  5815  (February  18,  1992),  58  FERC  ^  61,139 
(1992);  Tenneco  Gas  v.  ftfiC  (affirmed  in  part  and 
remanded  in  part),  969  F.2d  1 187  (DC  Cir.  1992); 
Order  No.  497-D  [order  on  remand  and  extending 
sunset  dote),  61  FXRC  1 61 .307  (December  4.  1992). 
57  FR  58978  (December  14.  1992):  Order  No.  497  - 
E  [order on  rehea.-ing  and  extending  sunset  djte). 
59  FR  243  (January  4,  1994),  FERC  Stats,  ft  Rpgs. 


Transwestem's  filing  is  in  response  to 
Order  No.  497-F  which,  among  other 
things,  required  Transwestem  to  show 
cause  why  it  should  not  be  required  to 
remove  the  operating  employee 
restrictions  from  its  Standards  E  and  F. 
18  CFR  161.3  (e)  and  (f)  (1993).2 
Transwestem  filed,  under  protest, 
revi.scd  standards  of  conduct  procedures 
that  remove  the  reference  to  "operating" 
from  its  Standards  E  and  F. 
Transwestem's  filing  also  reflects  that 
although  it  occupies  office  space  in  the 
same  building  as  its  marketing  affiliate. 
Transwestem  personnel  are  no  longer 
located  on  the  same  floor. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  625 
North  Capitol  Street,  NE..  Washington, 
IX:  20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protests  should  be  filed  on 
or  before  May  23,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheli. 
Secretary: 
[FR  Doc  94-11572  Filed  5-11-94;  8:45  ami 

BILUNG  COOE  e717-01-M 


Office  of  Fossil  Energy 
[FE  Docket  No.  94-24-NG] 

Chevron  U.S.A.  Inc.;  Order  Granting 
Blanket  Authorization  To  Import  and 
Export  r^tural  Gas  From  and  To 
Mexico 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Chevron  U.S.A.  Inc.  (Chevron) 
authorization  to  import  up  to  a 


1  30.987  (December  23,  1993):  Order  No.  497-F 
[order  denxing  rehearing  and  granting  clarification], 
6C  FERC  161.347  (March  24.  1994). 

2 Standard  E  provides  that  a  pipeline  may  not 
di.scl.<se  to  its  affiliate  any  information  the  pipeline 
receives  from  a  nonaffiliated  shipper  or  potential 
nonaffiliated  shipper. 

Standard  F  provides  tiiat  to  the  extent  a  pipeline 
provides  to  a  marketing  affiliate  information  related 
lo  transportation  of  natural  gas,  it  must  provide  that 
information  contemporaneously  to  all  potential 
sl'.ipi>ers.  affiliated  and  nonaffiliated,  on  its  system. 
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maximum  of  100  billion  cubic  feet  (Bcf) 
and  export  up  to  a  maximum  of  100  Bcf 
of  natural  gas  from  and  to  Mexico  over 
a  two-year  term  beginning  on  the  date 
of  first  import  or  export. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room,  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue,  SW..  Washington,  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  am.  and 
4;30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC.  April  25.  1994. 
Clifford  P.  Tomaszewski, 
Director,  Office  of  Natural  617$,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
IFRDoc.  94-11554  Filed  5-11-94;  8:45  am] 
BILUNG  CODE  S^SO-OI-^ 


[FE  Docket  No.  94-23-NG] 

Cmex  Energy,  Inc.;  Order  Granting 
Blanket  Authorization  To  Import  and 
Export  Natural  Gas,  Including 
Liquefied  Natural  Gas,  From  and  To 
Canada  and  Mexico 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Enei-gy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
CMEX  Energy,  Inc.  (CMEX) 
authorization  to  import  and  export  from 
and  to  Canada  and  Mexico,  a  combined 
total  of  up  to  200  Bcf  of  natural  gas, 
including  liquefied  natural  gas,  over  a 
two-year  term,  beginning  on  the  date  of 
first  delivery  after  April  30,  1994. 

CMEX's  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue,  SW..  Washington.  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  hofidays. 

Issued  in  Washington,  DC,  April  29.  1994. 
Clifford  P.  Tomaszewski, 
Director,  Office  of  Natural  Gas,  Off  ice  of  Fuels 
Programs,  Office  of  Fossil  Energy: 
[FR  Doc.  94-11555  Filed  5-11-94;  8:45  am) 

BILLINQ  CODE  M50-01-P 


[FE  Docket  No.  94-28-NG] 

Universal  Resources  Corporation; 
Order  Granting  Blanket  Authorization 
To  Import  Natural  Gas  From  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  an  order. 


SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Universal  Resources  Corporation 
authorization  to  import  up  to  a 
maximum  of  50  billion  cubic  feet  of 
natural  gas  ft^oni  Canada  over  a  two-year 
term  beginning  on  the  date  of  first 
delivery  after  June  26, 1994. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  May  4,  1994. 

Clifford  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 

[FRDoc.  94-11556  Filed  5-11-94;  8.45  am) 

BILLING  CODE  e4S0-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-59337;  FRL-4730-21 

Certain  Chemicals;  Approval  of  a  Test 
Marketing  Exemption 

AGENCY:  Environmental  Protet:tion 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(1)  of  the  To.xic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-94-11.  The  test  marketing 
conditions  are  described  below. 
EFFECTIVE  DATES:  May  2,  1994.  Written 
comments  will  be  received  until  May 
27,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  Howard,  New  Chemicals 
Branch.  Chemical  Control  Division 
(7405).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-611,  401  M  St.  SW., 
Washington,  DC  20460,  (202)  260-3780. 
SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  human 


health  or  the  environment.  EPA  may 
impose  restrictions  on  test  marketing 
activities  and  may  modify  or  revoke  a 
test  marketing  exemption  upon  receipt 
of  new  information  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activity  will  not  present 
an  unreasonable  risk  of  injury. 

EPA  hereby  approves  T\IE-94-ll. 
EPA  has  determined  that  test  marketing 
of  the  new  chemical  substance 
described  below,  under  the  conditions 
set  out  in  the  TME  application,  and  for 
the  time  period  and  restrictions 
specified  below,  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  Production 
volume,  use,  and  the  number  of 
customers  must  not  exceed  that 
specified  in  the  application.  All  other 
conditions  and  restrictions  described  in 
the  application  and  in  this  notice  must 
be  met. 

Inadvertently  the  notice  of  receipt  of 
the  application  was  not  published. 
Therefore,  an  opportunity  to  submit 
comments  is  being  offered  at  this  time. 
The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC),  Rm.  NEB-607  at  the  above 
address  between  12  noon  and  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  EPA  may  modify  or  revoke  the 
test  marketing  exemption  if  comments 
are  received  which  cast  significant 
doubt  on  its  finding  that  the  test 
marketing  activities  will  not  present  an 
unreasonable  risk  of  injury. 

The  following  additional  restrictions 
apply  to  TME-94-11.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is  restricted 
to  that  approved  in  the  TME.  In 
addition,  the  applicant  shall  maintain 
the  following  records  until  5  years  after 
the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11 
of  TSCA: 

1 .  Records  of  the  quantity  of  the 
TME  substance  produced  and  the  date 
of  manufacture. 

2.  Records  of  dates  of  the  shipments 
to  each  customer  and  the  quantities 
supplied  in  each  shipment. 

3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 
substance. 

T-94-11 

Date  of  Receipt:  March  29,  1994.  The 
extended  comment  period  will  close 
May  27,  1994. 

Applicant:  Confidential. 

Chemical:  (G)  Styrene-acrvlic  resin. 

Use:  (G)  Electrophotographic  copier 
toners. 

Production  Volume:  Confidential 
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I  yimber  of  Customers:  Confidential. 

Test  Marketing  Period:  One  year. 
Commencing  on  first  day  of  commercial 
manufacture. 

Risk  Assessment:  EPA  identified  no 
significant  health  or  environmental 
concerns  for  the  test  market  substance. 
Therefore,  the  test  market  activities  will 
not  present  any  unreasonable  risk  of 
injury  to  human  health  or  the 
environment. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
an  unreasonable  risk  of  injur>'  to  health 
or  the  environment. 

List  of  Subjects 

Environmental  protection.  Test 
marketing  exemptions. 
Dated:  May  2, 1994. 

Charles  M.  Auer, 

Direclcr,  Chemical  Control  Division,  Office 
ofPpllution  Prevention  and  Toxics. 

|FR  Doc.  94-11548  Filed  5-11-94;  8:45  am] 
BILLING  CODE  eS60-&0-f 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

May  5,  1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  Inc.,  2100  M  Street  N\V.,  suite 
140.  Washington.  IX  20037.  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  room  3221 
NEOB.  Washington.  DC  20503,  (202) 
39S-3561. 

OMB  Number:  3060-0463. 

Title:  Telecommunications  Service  for 
Individuals  with  Hearing  and  Speech 
DisabiUties,  and  the  Americans  with 
Disabilities  Act  of  1990  (CC  Docket 
No.  90-571). 

Action:  Extension  of  existing  collection. 


Respondents:  Individuals  or 
households,  state  or  local 
governments,  businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  72 
responses;  112.64  hours  per  response; 
8.110  hours  total  annual  burden. 

Needs  and  Uses:  Section  64.605  of 
FCC's  rules  estabhshes  the 
certification  procedures  by  which 
states  may  apply  to  assert  jurisdiction 
over  the  provisions  of  Intrastate 
telecommunication  relay  services 
(TRS).  Section  64.604  establishes 
procedures  for  filing  complaints.  The 
information  will  be  used  to  determine 
whether  the  state's  program  is 
certifiable  according  to  federal 
requirements,  to  determine  the  merits 
of  complaints  filed  and  to  attempt 
resolution. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  94-11537  Filed  5-11-94;  8:45  am] 

BILUNG  CODE  6712-01-M 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Issuance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2. 
Public  Law  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended:  Royal  Cruise  Line 
Limited  and  Kloster  Cruise  Limited, 
One  Maritime  Plaza,  Suite  1400,  San 
Francisco,  California  94111.  Vessel: 
STAR  ODYSSEY. 

Dated:  May  9.  1994. 
Joseph  C.  Polking. 

Secretary. 

IFR  Doc.  94-11538  Filed  5-11-94;  8:45  am) 

BILLING  CODE  6730-01-14 


FEDERAL  RESERVE  SYSTEM 

Russell  Breeden  III,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 


Control  Act  (12  U.S.C.  l817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  UTiting  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  June  1, 1994. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Russell  Breeden,  III,  Indianapolis, 
"Indiana;  to  retain  4.00  percent,  for  a 
total  of  27.73  percent  of  the  voting 
shares  of  Community  First  Financial 
Group,  Inc.,  English,  Indiana,  and 
thereby  indirectly  acquire  English  State 
Bank.  EngHsh.  Indiana,  and  Peoples 
Trust  Bank  Company.  Corvdon.  Indiana. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Dirk  L.  Gasterland,  Jan  P. 
Gasterland,  Hans  W.  Gasterland.  and 
Gretchen  K.  Gilbertson,  all  of  LaCrosse, 
Wisconsin;  each  to  acquire  an 
additional  6.25  percent,  for  a  total  of 
21.84  percent  of  the  voting  shares  of 
Coulee  Bancshares,  Inc.,  LaCrosse, 
Wisconsin,  and  thereby  indirectly 
acquire  The  Coulee  State  Bank, 
LaCrosse.  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  6. 1994. 
Barbara  R.  Lowrey, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  94-11501  Filed  5-11-94;  8:45  am) 
BILUNQ  CODE  SZIO-OI-F 


Kingston  Bancshares,  Inc.,  etal.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
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Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  6. 
1994. 

A.  Federal  Reserve  Bank  of  Cleveland 

(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Kingston  Bancshares,  Inc., 
Kingston,  Ohio;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Kingston 
National  Bank,  Kingston,  Ohio. 

2.  McCreary  Bancshares,  Inc.,  Whitley 
City,  Kentucky;  to  acquire  up  to  100 
percent,  but  not  less  than  80  percent  of 
the  voting  shares  of  First  Trust  and 
Savings  Bank,  Onieda,  Tennessee. 

3.  Peoples  Bancqrporation  of 
Northern  Kentucky,  Inc.,  Crestview 
Hills,  Kentucky;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Peoples 
Bank  of  Northern  Kentucky,  Inc., 
Crestview  Hills,  Kentucky. 

4.  SeHickley  Savings  Financial  Corp.. 
M.H.C.,  Sewickley,  Pennsylvania;  to 
become  a  bank  holding  company  by 
acquiring  50.100  percent  of  the  voting 
shares  of  Sewickley  Savings  Bank, 
Sewickley,  Pennsylvania. 

5.  WiHiamsburg  Bancorp,  Inc.,  Corbin, 
Kentucky;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Williamsburg 
National  Bank,  Williamsburg,  Kentucky. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  EverFinancial  Corp.,  South 
Pasadena,  California;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  EverTrust 
Bank,  City  of  Industry,  California,  a  de 
novo  bank. 


Board  of  Governors  of  the  Federal  Reserve 
System.  May  6,  1994. 
Barbara  R.  Lowrey, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  94-11502  Filed  5-11-94:  845  ami 

BILUNG  CODE  6210-01-f 


National  Penn  Bancshares,  Inc.;  Notice 
of  Application  to  Engage  de  novo  In 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound   ' 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  1,  1994. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  National  Penn  Bancshares.  Inc.. 
Boyertown,  Pennsylvania;  to  engage  de 
novo  through  its  subsidiary  Investors 
Trust  Company,  Wyomissing, 
Pennsylvania  in  performing  the 


functions  and  activities  of  a  trust 
company  (including  those  of  a  fiduciary', 
agency  or  custodial  nature),  pursuant  to 
§  225.25(b)(3)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  6. 1994. 

Barbara  R.  Lowrey, 

As.<;ociate  Secretary  of  the  Board. 

[FR  Doc.  94-11503  Filed  5-11-94;  845  am) 

BILLING  COOE  6210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Information  Collection  Under 
OMB  Review 

Under  the  provisions  of  the  Federal 
Paperwork  Reduction  Act  of  1981  (44 
U.S.C.  chapter  35),  the  Administration 
for  Children  and  Families  (ACF)  is 
requesting  clearance  for  instruments  to 
implement  Executive  Order  12862 
within  the  Administration  for  children 
and  Families  (ACF).  The  purpose  of  the 
data  collection  is  to  obtain  customer 
satisfaction  information  from  those 
entities  who  are  funded  to  be  our 
partners  in  the  deUvery  of  services  to 
the  American  public.  ACF  partners  are 
those  entities  that  receive  hinding  to 
deliver  services  or  assistance  from  ACF 
programs.  Examples  of  partners  are 
States  and  local  governments,  the 
territories,  service  providers,  Indian 
Tribes  and  tribal  organizations,  grantees, 
researchers,  or  other  intermediaries 
serving  target  populations  identified  by 
and  funded  directly  or  indirectly  by 
ACF.  The  surveys  will  obtain 
information  about  how  well  ACF  is 
meeting  the  needs  of  our  partners  in 
operating  the  ACF  programs. 
ADDRESSES:  Copies  of  the  information 
collection  may  be  obtained  from  Edward 
E.  Saunders  of  the  Office  of  Information 
Systems  Management,  ACF,  by  calling 
(202)205-7921. 

Written  comments  and  questions 
regarding  this  information  collection 
should  be  sent  directly  to:  Laura  Ohven, 
OMB  Desk  Officer  for  ACF.  OMB 
Reports  Management  Branch.  New 
Executive  Office  Building,  room  3002. 
725  17th  Street  NW..  Washington,  DC 
20503. (202)  395-7316. 

Information  on  Dociunent 

Title:  Voluntary  Surveys  of  ACF 
Program  Partners  to  Implement 
Executive  Order  12862. 

OMB  No.:  New  Request. 

Description:  Executive  Order  12862 
directs  agencies  that  provide  significant 
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services  directly  to  the  public  to  sur\ey 
customers  to  determine  the  kind  and 
quality  of  services  they  want  and  their 
level  of  satisfaction  with  existing 
services.  This  request  is  for  the  generic 
clearance  for  the  Administration  for 
Children  and  Families  to  implement 
Executive  Order  12864  within  the 
agency  in  relation  to  the  satisfaction  of 
those  entities  who  are  funded  to  be  our 
partners  in  the  delivery  of  services  to 
the  American  public.  ACF's  partners  are 
those  entities  that  receive  services  or 
assistance  directly  from  ACF  programs 
such  as  State  and  local  governments,  the 
territories,  the  District  of  Columbia, 
Indian  Tribes  and  tribal  organizations, 
grantees,  service  providers,  researchers, 
and  significant  other  intermediaries 
serving  target  populations  identified  by 
and  funded  directly  or  indirectly  by 
ACF. 

ACF  will  conduct  voluntary 
confidential  surveys  of  our  partners  to 
identify  strengths  and  weakness  in  the 
administrative  management  of  ACF 
programs  and  to  determine  how  we  can 


better  serve  our  partners  so  together  we 
can  better  serve  the  American  public. 

The  generic  surveys  of  our  partners 
will  provide  descriptive  and  statistical 
information  on  ACF  programs  across  at- 
least  twelve  (12)  major  domains: 
Welfare,  child  support  enforcement, 
vulnerable  youth,  day  care,  employment 
training.  Head  Start,  emergency 
assistance,  family  violence,  foster  care, 
adoption  assistance,  services  to  special 
populations,  and  refugee  resettlement. 
For  each  domain,  ACF  intends  to  use 
information  provided  by  out  partners  to 
determine  the  kind  and  quality  of 
services  they  want  and  expect,  their 
level  of  satisfaction  with  existing 
services  an  to  implement  improvements 
where  feasible  and  practical. 

The  voluntary'  partnership  surveys 
will  focus  only  on  issues  of  direct 
concern  to  our  partners  regarding  their 
relationship  and  opinions  on  the  level 
of  efficiency  and  quality  of  services 
provided  by  ACF.  These  concerns  may 
include:  Partnership  arrangements  in 
pohcy  formulation  and  implantation  of 


program  strategies,  considerations  of 
Federal.  State  and  local  administrative 
management  practices  in  policy 
formulation,  appropriateness  and 
timeliness  of  decisionsmaking. 
timeliness  of  funding  allocations  and 
grant  awards,  utility  of  information 
collection,  efficacy  of  information 
sharing,  the  elimination  of  inoperable 
internal  rules  and  guidelines,  courtesy 
and  cooperation  of  federal  staffs  with 
out  partners,  assessing  the  effectiveness 
of  technical  assistance  provided  and  the 
need  for  additional  technical  assistance, 
adequacy  of  problem  resolutions,  muhi- 
cultural  sensitivity  in  the  decision- 
making process,  and  the  attainment  of 
goals  and  outcomes  that  can  be  used  to 
measure  the  efficiency  and  cost 
effectiveness  of  ACF  programs  in 
meeting  the  needs  of  children,  youth 
and  families  at  the  ACF  level. 

Estimate  of  the  Burden  of  Collection  of 
Information 

Estimates  of  response  burden  are 
outlined  in  the  following  tables: 




Annual 

number 

respondents 

Average  arv 

nual 
frequency 

Average 

burden  per 

response 

Annual 
burden 
hours 

States  gov'ts 

51 

10 

1  twur  

510 

The  above  figures  are  based  on  an  estimate  of  approximately  one  (1)  hour  per  response  to  respond  and  submit 
the  information.  The  51  respondents  include  the  50  States  and  the  District  of  Columbia.  The  figiut;  in  the  annual 
burden  hours  column  takes  into  account  State  supervised,  county  administered  (State  supervised),  and  State  administered 
programs  where  the  county  must  submit  data  to  the  State  prior  to  its  aggregation  and  submission  to  the  Administration 
for  Children  and  Families. 

'     We  propose  to  select  approximately   10  States  per  year.  The  ten  (10)  States  will   represent  both  large  and  small 
Slates  and  countv  and  State  administered  units. 


Head  Start  grantees  and  delegates 


Annual 

numtjer 

respondents 


200 


Average 

annual 

frequerKy 


1 


Average 

burden  per 

response 


.5  hours 


Annual 
burden 
hours 


100 


The  above  annual  figure  is  based  on  a  sample  of  200  Head  Start  grantees  and  delegate  agencies  per  year  multiplied 
by  .5  hour  to  respond  to  a  check  list  of  open-ended  and  closed-ended  questions. 


Orher  discretionary  grant  programs 


Annual 

numljer 

respondents 


200 


Average 

annual 

frequency 


10 


Average 

burden  per 

response 


.5  hours 


Annual 
burden 
hours 


100 


The  above  annual  figure  is  based  on  a  representative  sample  of  discretionary  grantees  by  program  type,  by  size 
and  by  region  per  year  multiplied  by  .5  hours  to  respond  to  a  check  list  of  open-ended  and  closed-ended  questions 
multiplied  by  10  responses  per  year. 

Indian  tribes  and  tribal  organ 


25 


1 0     .5  hours 


50 


11      Total  reporting  burden 1,660 

!'  The  above  annual  figure  is  based  on  a  representative  sample  of  Indian  grantees  including  tribal  organizations  per 
year  multiplied  by  .5  hours  to  respond  to  a  check  list  of  open-ended  and  closed-ended  questions  multiplied  by  10 
responses  per  year. 
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Dated:  May  5, 1994. 
Larry  Guerrero. 

Deputy  Director.  Office  of  Information 

Systems  Management. 

(FR  Doc.  94-11562  Filed  5-11-94:  8  45  am) 

BILUNQ  CODE  4184-01-M 


Agency  information  Collection  Under 
0MB  Review 

Under  the  provisions  of  the  Federal 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  clearance  data  collection 
instruments  and  procedures  to  be  used 
by  the  Children's  Bureau  of  the 
Administration  for  Children  and 
Families  (ACF),  to  condud  the  National 
Study  of  Protective,  Preventive,  and 
Reunification  Services  Delivered  to 
Children  and  Famihes.  A  pilot  study 
was  conducted  under  OMB  clearance 
number  0980-0233,  to  develop  these 
data  collection  instruments.  This 
request  for  clearance  by  OMB  contains 
the  results  of  the  pilot  study  and 
addresses  all  the  concerns  raised  by 
OMB  as  part  of  the  pilot  study 
clearance. 

ADDRESSES:  Copies  of  the  information 
collection  request  may  be  obtained  from 
Edward  E.  Saunders  of  the  Office  of 
Information  Systems  Management,  ACF, 
by  calling  (202)  205-7921.  Written 
comments  and  questions  regarding  the 
requested  approval  for  information 
collection  should  be  sent  directly  to: 
Laura  Oliven,  OMB  Desk  Officer  for 
ACF,  OMB  Reports  Management 
Branch,  New  Executive  Office  Building, 
room  3002,  725  17th  Street.  N\V., 
Washington,  DC  20503.  (202)  395-7316. 

Information  on  Document 

Title:  National  Study  of  Protective, 
Preventive,  and  Reunification  Services 
Delivered  to  Children  and  Their 
Families. 

OM3  No.  0980-0233. 

Description:  The  data  collection 
instnjment  will  be  used  by  the 
Children's  Bureau  within  the 
Administration  for  Children.  Vouth  and 
Families  (ACYF)  of  the  Administration 
for  Children  and  Families  (ACF)  to 
conduct  the  National  Study  of 
Protective.  Preventive  and  Reunification 
of  Services  to  Children  and  their 
Families. 

The  purposes  of  the  study  are  to:  (1) 
Determine  the  number  and  percentage 
of  children  and  families  receiving 
protective,  preventive,  reunification/ 
out-of-home  services,  and  after-care 
services;  and  (2)  obtain  national  data  on 
the  number,  types,  and  dynamics  of  the 


serv  ices  provided  to  children  and  their 
families. 

The  findings  of  the  study  will  provide 
a  basis  upon  which  child  welfare  policy 
can  be  developed  and  refined 
throughout  the  next  decade.  Other 
benefits  derived  from  the  pilot  study 
will  provide  standardized  services 
definitions  for  protective,  preventive, 
reimification  services  and  for  the  target 
populations  eligible  to  receive  them. 
The  study  will  identify  services 
provided  by  child  welfiire  agencies 
across  the  country  and  develop 
standardized  ser\'ice  definitions  across 
agencies. 

Annual  .Vuniber  of  Respondents:  625. 

Annua!  Frequency:  4. 

Average  Burden  Hours  Per  response: 
75. 

Total  Burden  Hours:  1,730. 

Dated;  May  5.  1994. 
Larry  Guerrero, 

Deputy  Dinxtor.  Office  of  Information 
Sy.-<li:ms  Management. 
IFR  Doc.  94-11561  Filed  5-1 1-94;  8:43  am) 
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Agency  for  Health  Care  Policy  and 
Research 

Public  Meeting  on  the  Update  of 
Clinical  Practice  Guideline  on  Cataract 
In  Adults:  Management  of  Functional 
Impairment 

The  Agency  for  Health  Care  Policy 
and  Research  (■•MiCPR)  announces  a 
public  meeting  to  receive  comments  and 
information  pertaining  to  the  update  of 
the  clinical  practice  guideline  Cataract 
in  Adults:  Management  of  Functional 
Impairment  (AHCPR  Publication  No. 
93-0542).  The  AHCPR-supported 
guideline  was  developed  by  a  private 
sector  panel  of  health  care  e.xperts  and 
consumers,  and  released  in  February, 
1993. 

On  August  9,  1993.  AHCPR 
announced  that  it  was  inviting  the 
nominations  of  qualified  individuals  to 
serve  on  a  panel  as  the  co-chairpersons 
and  as  panel  members  to  update  a 
clinical  practice  guideline  on  Cataract  in 
Adults:  Management  of  Functional 
Impairment.  The  update  panel's  tasks 
will  be  to  assess  new  research  in 
selected  areas  previously  reviewed, 
review  current  literature  on  new 
treatments,  and  assess  new  research 
published  on  the  management  of 
functional  impairment  due  to  cataract  in 
adults. 

A  public  meeting  to  address  the 
update  and  timing  of  the  update  of  the 
guideline.  Cataract  in  Adults: 
Management  of  Functional  Impairment, 
and  to  provide  an  opportunity  for 


interested  parties  to  contribute  relevant 
information  and  comments,  including 
research  in  areas  relevant  to  the 
guideline  that  was  not  available  at  the 
time  the  guideline  was  written,  will  be 
held  as  follows: 

Meeting:  Update  of  Cataract  in  Adults: 
Management  of  Functional  Impairment. 

Date;  June  16. 1994. 

From:  9  a.m.-12  p.m..  Conference 
Room  G,  The  Parklawn  Building.  5600 
Fishers  I^ne,  Rockviile,  Maryland 
20852. 

Phone:  301-443-2585. 

Background 

The  Omnibus  Budget  Reconciliation 
Act  of  1989  (Pub.  L.  101-239)  added  a 
new  title  IX  to  the  Public  Health  Service 
Act  (ihe  Act),  which  established  the 
Agency  for  Health  Care  Policy  and 
Research  (AHCPR)  to  enhance  the 
quality,  appropriateness,  and 
effectiveness  of  health  care  services,  and 
access  to  such  services.  (See  42  U.S.C. 
299-299C-6  and  1320b-12.)  The  Agency 
for  Health  Care  Policy  and  Researtii 
Ruauthurizalion  Act  of  1992  (Pub.  L 
102-410),  enacted  on  October  13.  1992, 
extended  the  authorization  of  AHCPR 
and  amended  certain  provisions  reLted 
to  the  development  of  clinical  practice 
guidelines. 

In  keeping  with  its  legislative 
mandate,  AHCPR  is  arranging  for  the 
development,  periodic  review,  and 
update  of  chnically  relevant  guidelines 
that  may  be  used  by  physicians,  nurses, 
other  health  care  providers,  educators, 
and  consumers  to  assist  in  determining 
how  diseases,  disorders,  and  other 
health  care  conditions  can  most 
effectively  and  appropriately  be 
prevented,  diagno.sed,  treated,  and 
clinically  managed.  Eased  on  the 
guidelines  produced,  AHCPR  cversoes 
development,  periodic  review,  and 
update  of  medical  review  criteria, 
standards  of  quality,  and  perfonnam.e 
measures. 

.Section  912  of  the  Act  (42  U.S.C. 
2y9b-l(b)),  as  amended  by  Public  Law 
102-410,  requires  that  the  guidelines: 

1.  Be  based  on  the  best  available 
research  and  professional  judgment; 

2.  Be  presented  in  fonnats  appropriate 
for  u.se  by  physicians,  nurses,  other 
health  care  providers,  medical 
educators,  m.edical  review 
organizations,  and  consumers; 

3.  Be  presented  in  Irealment-spocific 
or  condition-specific  form.s  appropriate 
for  use  in  clinical  practice,  educational 
programs,  and  reviewing  quality  and 
appropriateness  of  medical  care; 

4.  Include  information  on  the  risks 
and  benefits  of  alternative  strategies  for 
prevention,  diagnosis,  treatment,  and 


management  of  the  particular  health 
con4ition(s);  and 

5., Include  information  on  the  costs  of 
alternative  strategies  for  prevention, 
diaghosis,  treatment,  and  management 
of  the  particular  health  condition(s), 
where  cost  information  is  available  and 
reliaiijle. 

Selction  914  of  the  Act  (42  U.S.C. 
29yb-3(a)J,  as  amended  by  Public  Law 
102-410,  identifies  factors  to  be 
considered  in  establishing  priorities  for 
guidelines,  including  the  extent  to 
which  the  guidelines  would: 

1.  Improve  methods  for  disease 
prevention; 

2.  Improve  methods  of  diagnosis, 
traatmont,  and  clinical  management. 
and  thereby  benefit  a  significant 
number  of  individuals; 

3.  Reduce  chnicalJy  significant 
variations  among  clinicians  in  the 
particular  services  and  procedures 
utilized  in  making  diagnoses  and 
providing  treatments;  and 

4.  Reiduce  clinically  significant 
variations  in  the  outcomes  of  health 
caie  services  and  procedures. 
Also,  in  accordance  with  title  IX  of 

the  HHS  Act  and  section  1142  of  ihe 
Social  Security  Act,  the  .administrator  is 
to  assure  that  the  needs  and  priorities  of 
the  Medicare  program  are  reflected 
appropriately  in  the  agenda  and 
priorities  for  development  of  guidelines. 

.*.rraiigements  for  the  {une  16,  1994 
Public  Meeting  on  Update  of  Cataract  in 
Adults:  Management  of  Functional 
Impairment 

Representatives  of  organizations  and 
otherj  individuals  are  invited  to  provide 
relev^it  written  comments  and 
information,  and  make  a  brief  (5 
minujtcs  or  less)  oral  statement. 
Indivliduals  and  representatives  who 
woulp  like  to  attend  mast  register  with 
l.ynn  McQueen,  Program  Officer,  the 
Offiriiof  the  Forum  for  Quality  and 
Efft^cliVeness  in  Health  Care  (Forum),  at 
the-address  set  out  below  by  June  1. 
1994,  ^.d  indicate  whether  thev  plan  to 
make  ^  oral  state.ni.'.'^t,  A  w.'-ittcn  copv 
of  the  bral  statement  should  be 
submtted  to  the  Forum  by  June  1.  1994. 
If  mo  6  requests  to  make  oral  statements 
are  reaeived  than  can  be  acxomir.odated 
betwi^n  9  a.m.  and  12  \\ni.  on  lune  16, 
rjy4.  tlime  will  be  allocated  in  a  marmer 
which  rruiures.  to  the  extent  possible, 
that  a  J.inge  of  views  cf  health  care 
profc!  sionals.  consumers.  produ(  t 
nianu  %'  J'srs.  and  phamibceutical 
manuffic.turers  are  presentr-d.  Tho.se  who 
rannct  be  granted  their  requested 
speak  rg  time  becau.se  of  time 
constraints  are  assured  that  their  written 
conui 
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making  a  decision  regarding  the  update 
for  this  guideline. 

If  sign  language  interpretation  or  other 
reasonable  accommodation  for  a 
disability  is  needed,  please  contact  the 
Forum  by  lune  1,  1994,  at  the  address 
below. 

Registration  should  be  made  with, 
and  WTitten  materials  submitted  to:  Ms. 
Lynn  McQueen.  Program  Officer,  Office 
of  the  Forum  for  Quality  and 
Effectiveness  in  Health  Care,  Agency  for 
Health  Care  Policy  and  Research,  VVillco 
Building.  6000  Executive  Blvd.  suite 
310,  Rockville,  Marvland.  20852.  Phone: 
(301)  594-4015,  Fax:  (301)  594-K)27. 

For  Additional  Infonnation 

Additional  information  on  the 
guideline  development  process  is 
contained  in  the  AHCPR  Program  Note. 
"Clinical  Practice  Guideline 
Development,"  dated  August  1993.  This 
document  describes  AHCPR's  activities 
with  respect  to  clinical  practice 
guidelines  including  the  process  and 
criteria  for  selecting  panels.  This 
document  may  be  obtained  from  the 
AHCPR  Publications  Clearinghouse, 
P.O.  Box  8547,  Silver  Spring,  .MD  20907; 
or  call  Toil-Free:  1-800-358^9295. 

Information  may  also  be  obtained  by 
contacting  Carole  Hudgings,  Ph.D., 
Acting  Director.  Office  of  the  Fonun  for 
Quality  and  Effectiveness  in  Health 
Care,  Agency  for  Health  Care  Policy  and 
Research.  VVillco  Building,  6000 
Executive  Blvd.,  Suite  310.  Rockville. 
MD  20852,  Phone  301-594-4015.  Fax: 
301-594-4027. 

Dated:  May  5,  1904. 
Linda  K.  Demlo. 

Acting  Administrator. 

jFR  Doc.  94-11532  Filed  li-n-9-l.  R:45  ami 
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nts  will  be  considered  when 


Food  and  Drug  Administration 

Cooperative  Agreement  to  Support  a 
National  Center  for  Food  Safety  and 
Technology;  Notice  of  Intent  to  Renew 
a  Cooperative  Agreement 

AGENCY:  Food  and  Drug  Admi.-.i.straTion. 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  dud  Drug 
.■\dministration  (FDA)  is  aimuuncing  its 
intention  to  accept  and  consider  a  single 
.•jqurce  application  for  the  award  of  a 
cooperative  agreement  to  the  Illinois 
Institute  of  Technology  (IIT)  to  support 
the  National  Center  for  Food  Safety  and 
Technology  (NCFST).  which  is  located 
on  IIT's  Moffett  Campus  in  S-ummit- 
Argo,  IL  60501.  Competition  is  limited 
to  IIT  because  IIT  has:  the  unique 
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capabihty  of  bringing  together  diverse 
perspectives  on  food  safety;  access  to 
the  exceptional  combination  of 
scientific  expertise,  pilot  plants,  and 
research  facilities  necessary  to  focus 
those  perspectives  on  cooperative  food 
safety  programs;  and  a  cooperative  food 
safety  research  program  and  an 
academic  degree  program  in  food  safety 
underwav. 
ADDRESSES: 
/Vn  apphcation  is  available  from  and 
should  be  submitted  to:  Maura 
Stephanos.  State  Contracts  and 
Assistance  Agreements  Branch 
(HFA-520),  Food  and  Drug 
Administration,  Park  Bldg.  rm. 
40,  5600  Fishers  Lane,  Rockville. 
MD  20857,  301-443-6170. 
Applications  hand-carried  or 
commercially  deUvered  should  be 
addressed  to  the  Park  Bldg  ,  rm.  3- 
40.  12420  Parklawn  Dr..  Rockville. 
MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  administrative  and 
financial  management  aspects  of 
this  notice:  Maura  Stephanos 
(address  above). 
Regarding  the  program.matic  aspects; 
Karen  Carson,  Center  for  Food 
Safety  and  .■\pphed  Nutrition  (HFS- 
22).  Food  and  Drug  Administration. 
200  C  St.  SW.,  Washington,  DC 
20204.  202-205-5140. 
SUPPLEMENTARY  INFORMATJON:  FDA  is 
announcing  its  intention  to  accept  and 
consider  a  single  source  application 
from  IIT  for  a  cooperative  agree.menf  to 
support  NCFST.  FDA's  authority  lo 
enter  into  grants  and  cooperative 
agreements  is  set  out  in  section  301  of 
the  Public  Health  Service  Act  (42  U.S.C. 
241).  FDA's  research  program  is 
described  in  the  Catalog  of  Federdl 
Domestic  Assistance  No.  93.103.  Before 
entering  into  cooperative  agreements. 
FDA  carefiilly  considers  the  bene.^its 
that  such  agreements  will  provide  to  the 
public. 

IIT's  application  will  undergo  dual 
peer  review  An  external  review 
committee  of  experts  in  food  scie::ce 
research  will  review  and  eval'j.-'.te  the 
application  based  on  its  scientific  merit. 
A  second  level  review  will  be 
conducted  by  the  National  Advisory 
Environmental  Health  Science  Council. 

I.  Background 

In  the  Federal  Register  of  M.iy  3.  1983 
(53  FR  15736),  PT).A  published  a  request 
for  applications  for  a  cooperative 
agreenip.nt  to  establish  a  National  Center 
for  Food  Safety  which  joins  the 
resources  of  government,  acadt-mi;*.  and 
industr}'  in  a  consortium  to  study 
questions  of  food  safety.  FDA  aw-irdi-d 
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the  cooperative  agreement  to  IIT  in 
September,  1988.  Applications  received 
were  competitively  revievk^ed  by  a  panel 
of  non-FDA  food  scientists,  and  the 
award  was  approved  by  the  National 
Advisor)'  Environmental  Health  Science 
Council  in  September,  1988. 

In  the  Federal  Register  of  September 

10,  1991  (56  FR  46189),  FDA  published 
a  notice  of  its  intention  to  limit 
consideration  for  the  award  of  a 
cooperative  agreement  to  IIT  to  support 
NCFST.  FDA  awarded  the  cooperative 
agreement  to  IIT  on  September  30,  1991. 
following  competitive  review  of  the 
application  by  a  panel  of  non-FDA  food 
scientists.  The  award  was  approved  by 
the  National  Advisory  Environmental 
Health  Science  Council  in  September. 
1991. 

Under  the  cooperative  agreement,  IIT 
has  established  and  staffed  the  NCFST 
at  IIT's  Moffett  Campus  in  Summit- 
Argo,  IL.  Other  participants  in  this  effort 
are  the  IIT  Research  Institute,  the  Food 
Science  Department  of  the  University  of 
Illinois,  Urbana-Champaign,  FDA.  and 
industry'.  NCFST  is  structured  so  that 
representatives  of  participating 
organizations  play  a  role  in  establishing 
policy  and  administrative  procedures, 
as  well  as  identifying  long-  and  short- 
term  research  needs.  With  this 
organizational  structure,  NCFST  is  able 
to  build  cooperative  programs  focused 
on  food  safety  on  a  foundation  of 
knowledge  about  current  industrial 
trends  in  food  processing  and  packaging 
technologies,  regulatory  perspectives 
from  public  health  organizations,  and 
fundamental  scientific  expertise  from 
academia. 

11.  Mechanism  of  Support 

A.  Award  Instrument 

Support  for  this  program,  if  granted, 
will  be  in  the  form  of  a  cooperative 
agreement.  In  1994.  FDA  is  providing 
S2.000.00G  for  this  award.  The  award 
will  be  subject  to  all  policies  and 
requirements  that  govern  the  research 
grant  programs  of  the  Public  Health 
Service  (PHS),  including  the  provisions 
of  42  CFR  part  52.  45  CFR  part  74.  and 
PHS  grants  policy  statement. 

B.  Length  of  Support 

The  length  of  support  will  be  1  year 
with  the  possibility  of  an  additional  4 
years  of  noncompetitive  support. 
Continuation,  beyond  the  first  VRar.  will 
be  based  upon  performance  during  the 
preceding  year  and  the  availability  of 
Federal  fiscal  year  appropriations. 

III.  Reasons  for  Single  Source  Selection 

FDA  believes  that  there  is  compelling 
evidence  that  IIT  is  uniquely  qualified 


to  fulfill  the  objectives  of  the  proposed 
cooperative  agreement.  IIT's  Moffett 
Campus,  where  NCFST  is  located,  is  a 
unique  research  facility  which  includes 
an  industrial-size  pilot  plant  and 
smaller  pilot  plants  for  food  processing 
and  packaging  equipment,  a 
biotechnology  laboratory,  a  packaging 
laboratory,  analytical  laboratories, 
offices,  containment  facilities, 
classrooms,  and  support  facilities  which 
permit  research  from  benchtop  to 
industrial-scale.  The  industrial-size 
pilot  plant  is  built  to  accommodate 
routine  food  processing  and  packaging 
research  in  a  commercial  atmosphere. 
The  physical  layout  of  the  plant 
provides  nia.ximum  versatility  in  the  use 
and  arrangement  of  equipment  of  both 
commercial  and  pilot  size,  and  in  the 
capability  to  simultaneously  operate 
several  different  pieces  of  equipment 
without  interference  with  each  other.  In 
addition  to  facilities  to  conduct  routine 
processing  research,  there  are  facilities 
suitable  for  more  complex  research, 
notably  a  biotechnology  research 
facility,  funded  by  the  State  of  Illinois, 
for  scale-up  and  downstream  processing 
and  purification  research.  Other 
facilities  include  containment  facilities 
in  which  research  involving  use  of 
components  that  may  be  potentially 
hazardous,  such  as  pathogens  in 
pasteurization  or  modified  atmosphere 
packaging  research,  may  be  conducted. 

Since  1988,  IIT  has  provided  an 
environment  in  which  scientists  from 
diverse  backgrounds,  such  as  academia. 
govenunent.  and  industry,  have  brought 
their  unique  perspectives  to  focus  on 
contemporary  issues  of  food  safety. 
NCFST  functions  as  a  neutral  ground 
where  scientific  exchange  about  generic 
food  safety  issues  occurs  freely  and  is 
channeled  into  the  design  of  cooperative 
food  safety  programs.  NCFST  recently 
convened  a  meeting  of  its  members  to 
identify  and  discuss  the  mechanisms 
and  safety  a.spects  of  new  food 
processing  and  packaging  technologies 
that  are  either  now  moving  into  the  food 
manufacturing  industry  or  are  expected 
to  be  introduced  soon,  including  laser 
heating,  high  voltage  pulse  processing 
and  high  pressure  processing,  and  cold 
sterilization  techniques.  Ongoing 
research  on  recycling  plastics  for  food 
contact  use  was  initiated  from  a 
planning  meeting  that  brought  together 
NCFST  participants  with  expertise  and 
knowledge  about  plastics  recycling, 
including  representatives  of 
government,  academia.  and  industry,  to 
di.scuss  the  status  of  recycling  research 
in  the  U.S.  industry  and  regulatory 
perspectives.  The  cooperative  research 
that  was  generated  by  this  meeting  has 


recently  been  expanded  to  include 
recycling  of  paperboard  for  fatty  and 
aqueous  foods,  which  is  a  use  that  is  not 
currently  provided  for  by  Federal 
regulations.  This  type  of  research  fills 
existing  gaps  in  knowledge  and 
expertise  associated  with  recycled 
packaging  m.aterials  in  a  time  when 
many  States  are  mandating  the  recycling 
of  packaging  materials,  and  answers 
questions  about  safety  and  use  of  these 
materials. 

In  addition  to  research  on  recycled 
materials  for  food  container  use,  the 
cooperative  research  program  in 
progress  investigates  safety  aspects  of 
biotechnological  and  fermentation 
techniques,  validation  of  critical 
controls  in  computerized  and  automated 
processing  lines,  and  formation  of 
potentially  detrimental  compounds 
during  high-temperature  processing. 
This  cooperative  research  will  provide 
fundamental  food  safety  information  in 
the  public  domain  for  use  by  all 
segments  of  the  food  science  community 
in  product  and  process  development, 
regulator)'  activities,  academic 
programs,  and  consumer  programs.  A 
particular  use  of  this  type  of  data  by 
both  industry  and  public  health 
agencies  is  in  Hazard  Analysis  Critical 
Control  Point  (HACCP)  programs.  Food 
manufacturers  can  use  the  information 
in  the  design  of  HACCP  programs, 
which  prevent  food  safety  hazards 
before  they  occur  and  enhance  the 
safety  of  the  final  product,  for  use  in 
their  plants. 

An  academic  degree  program  in  food 
safety  science,  which  is  not  part  of  the 
cooperative  agreement,  has  been 
underway  for  3  years  at  IIT.  The 
program  will  produce  graduates  with  a 
foundation  in  food  science  and 
technology  with  specialization  in  food 
safety.  Graduates  from  this  program  will 
manage  quality  control,  safety 
assurance,  and  H.ACCP  programs  in 
industry.  They  will  design  equipment 
and  processes  for  use  in  the  production 
and  packaging  of  safe  food  products.  In 
the  public  sec'.or.  these  graduates  will 
evaluate  the  adequacy  of  processing  and 
packaging  parameters  to  produce  safe 
endproducts.  as  well  as  manage 
regulator)'  and  information  programs 
designed  to  enhance  the  safety  of  the 
food  supply  and  consumer  knowledge 
about  the  food  supply.  Graduate 
studonts  from  IIT  and  the  University  of 
Illinois  can  gain  hands-on  e.xperience  in 
food  safety  by  participating  in  the 
cooperative  food  safety  research 
program.  Several  masters  of  science 
degrees,  which  included  research 
conducted  on  cooperative  projects,  have 
been  granted  in  disciplines  such  as 
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engbeering  by  IIT  since  tiie  incpption  of 
NCFST. 

Collaboration  between  the  public  and 
the  private  sector  is  an  efficient  means 
for  both  to  remain  current  with 
scientific  and  technical 
accomphshments  from  a  food  safety 
perspective.  These  collaborative 
programs  will  produce  generic 
knowledge  and  expertise  that  can  be 
used  by  ail  segments  of  the  food 
protnssing  and  packagmg  industry,  as 
well  as  by  public  health  organizations, 
regulator)'  agencies,  and  academic 
institutions  in  the  performance  of  their 
roles  in  the  food  science  community. 
Thej  trend  toward  use  of  HACCP  in  both 
the  domestic  and  international  food 
industry,  as  a  means  of  assuring  safety 
of  products  and  as  a  basis  for 
harmonizing  regulatory  activities,  is  but 
oneiexample  of  the  effects  that  food 
safeky  knowledge  and  expertise  are 
having.  Technology  transfer 
medhanisms,  which  are  developing  out 
cf  the  cooperative  food  safety  programs, 
will:  facilitate  the  movement  of 
advanced  food  processing  and 
packaging  technologies  into  the 
marjcfetplace.  while  ensuring  the  safetv 
of  those  products. 

IV.  Reporting  Requirements 

Pnogram  progress  reports  and 
financial  status  reports  will  be  required 
annually,  based  on  date  of  award.  These 
reports  will  be  due  within  30  days  after 
the  find  of  the  budget  period.  A  final 
program  progress  report  and  financial 
stati  $  report  will  be  due  90  davs  after 
expiration  of  the  project  period  of  the 
cooperative  agreement. 

V.  DelineatioiT  of  .Substantive 
Involvement 

Si|bstantive  involvement  by  the 
a  warding  agency  is  inherent  in  the 
cooperative  agreement  award. 
Accordingly,  FDA  will  have  substantial 
involvement  in  the  program  activities  cf 
the  project  fanded  by  the  cooperative 
agreement.  Substantive  involvement 
includes,  but  is  not  limited  to.  the 
following: 

1  FDA  will  appoint  a  project  officer 
or  coproject  officers  who  will  actively 
monitor  the  FDA-supported  program 
tinder  this  award. 

2.  FDA  will  have  prior  approval  on 
ihe  appointment  of  ail  key 
administrative  and  scientific  personnel 
nropoKed  by  the  grantee. 

3.  FDA  will  be  directly  involved  in 
llie  guidance  and  development  of  the 
progtam  and  of  the  personnel 
inan4«einent  structupB  for  the  program. 

•I.  ;T)A  scientists  will  participate, 
ifh  the  grantee,  in  detennining  and 
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uuryihg  out  the  methodological 


approaches  to  be  used.  Collaboration 
will  also  include  data  analysis, 
interpretation  of  findings,  and  where 
appropriate,  coauthorship  of 
publications. 

VI.  Use  of  the  Metric  System 

In  order  to  be  eligible  for  this  FDA 
grant  program,  applications  must  be  in 
compliance  with  the  Metric  Conversion 
Act  of  1975  (as  amended  by  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988)  which  requires  that  the 
metric  system  be  used  in  all  Federal 
procurements,  grants,  and  business- 
related  activities.  Therefore,  all  . 
apphcations  submitted  under  this  notice 
which  contain  measurement-sensitive 
mformation  and/or  data,  must  reflect 
such  data  using  the  metric  system. 
During  this  period  of  transition,  both 
metric  and  inch-pound  units  will  be 
used  simultaneously  to  express 
measurements.  Examples  of 
measurements  that  should  now  be 
reflected  in  metrics  include:  (1)  Travel 
(if  applicable!  in  kilometers  (km):  (2) 
office  or  laboratory  space  (if  applicable) 
in  square  meters  (m-);  (3)  audio/visual 
(film)  (if  applicable)  in  millimeters 
(mm);  and  (4)  publications  (if 
applicable)  in  centimeters  (cm). 
Applications  found  not  to  be  in 
comphance  will  be  returned  to  the 
applicant  without  consideration. 
Written  requests  for  exemption  from  the 
requirement  will  be  considered  on  a 
case-by-case  basis.  If  additional  costs  are 
incurred  due  to  implementation  of  this 
requirement,  such  costs  may  be 
considered  as  allowable  if  bonafide 
supporting  justification  is  presented. 
The  grants  management  officer  will 
determine  the  allow abihty  of  such  costs. 

VII.  Smoke-Free  Workplace 

PHS  strongly  encourages  all  g.^ant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
a'l  tobacco  products.  This  is  consistent 
with  the  PHS  mission  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  people. 

Dated:  May  4.  1994 
Michael  R.  Taylor, 

Deputy  Cnmmissiom^  for  Policy. 

IFR  Dof .  94-11595  F.-ed  5-11-94;  8:45  am) 

BILLING  CCCE  416a-0t-F 


National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Meetings 

Pursuimt  to  Public  Law  92-403. 
notice  is  hortsby  given  of  meetings  of  the 
National  In-jtitnte  on  Alcohol  Abti.se  and 
Alcoholism. 


These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
or  other  issues  relating  to  committee 
activities  as  indicated  in  the  notices. 
Attendance  by  the  pubUc  will  be  limited 
to  space  available.  Individuals  who  plan 
to  attend  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  contact  Diana  VVidner  at  (301) 
443-4376. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(cj(6)  of  tjtle  5, 
U.S.C.  of  Public  Law  92-463.  for  the 
re\iew.  discussion  and  evaluation  of 
individual  research  grant  applications. 
These  applications  and  the  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  apphcations.  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Summaries  of  the  meetings  and  the 
rosters  of  committee  members  may  be 
obtained  fi-om:  Ms.  Diana  Widner. 
NIAAA  Committee  M.^agement  Officer, 
National  Institute  on  Alcohol  Abuse  and 
Alcoholisn:.  Willco  Building,  siute  409. 
6000  Executive  Blvd.,  Rockville.  MD 
20892-7003,  Telephone:  (301)  443- 
4376.  Other  information  pertaining  to 
the  meetings  can  be  obtained  from  the 
Scientific  Review  Administrator 
indicated. 

Name  of  Committee:  Diochemislrv. 
Physioiogy.  a.-.d  Medicine  Subcoininittee  of 
the  Alcoiio!  Biomedical  Researcii  Review 
Committee. 

Scientific  Review  Adiniiiistrator  Ronald 
Suddendorf.  Hh.D. 

Dates  of  Meeting:  June  6-8,  1994. 

Place  of  Meeting:  Hyatt  Regency  Bethesd:!. 
One  Bethesda  Metro  Center,  Belhesda,  MD 
20814. 

Open  June  6.  9  a.m.  to  10  d.m. 

Agenda:  Reports  by  Division  Diref  top:. 
Branch  Chief,  and  Siienfific  Review  • 
Administrator  on  Corrmittee  concerns 
followed  by  open  dist;usSiOn  and  rpview  of 
administrative  details. 

Closed:  June  6.  10  a. in   to  r^ress:  June  7. 
9  a.'n.  to  recess:  June  9.  9  a.in.  to 
adjournnenl. 

Xame  cf  Committer):  Neuroscienre  and 
Behavior  SubcommiUt.e.  .'Mcouol  Biornedical 
Resear<  h  Review  Corrmittee. 

Scientific  Review  Ad::unistntor:  Antonio 
Noronha.  Ph.D. 

Dates  of  Meeting  June  6-8,  1994. 

Place  nf  Meeting:  Hyatt  Rr^eni  y  Bethesda. 
Ore  Belhesca  Vn-tro  C>n;cr.  Bethesda.  .V5D 
:'0B14. 

Of)en:  June  0.  9  a.m.  to  1 1  a.m. 

Afiendii:  Ri  ports  by  Division  Dirvt  tors. 
BraiK  h  Chief,  and  Scientific  .Review 
.'\dniin:.strator  on  Con:mitte«  concerns 
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followed  by  open  discussion  and  review  of 
administrative  details. 
Closed:  June  6, 11  a.m.  to  recess;  June  7. 

8  a.m.  to  recess;  )une  8.  8  a.m.  to 
adjournment. 

iVome  o/Comm/f/ee;  Clinical  and 
Treatment  Subcommittee  of  the  Alcohol 
Psychosocial  Research  Review  Compiittee. 

Scientific  Review  Administrator:  Thomas 
D.  Sev>'.  M.S.VV. 

Dates  of  Meeting:  June  9-10,  1994. 

Place  of  Meeting:  River  Inn.  924  25th 
Street,  N\V.,  Washington.  DC  20037. 

Open:  June  9,  8:30  a.m.  to  9:30  a.m. 

Agenda:  Reports  by  Division  Directors, 
Branch  Chief,  and  Scientific  Review 
Administrator  on  Committee  concerns 
followed  by  open  discussion  and  review  of 
administrative  details. 

Closed:  June  9.  930  a.m.  to  recess;  June  10, 
9:30  a.m.  to  adjournment. 

Name  of  Committee:  Epidemiology  and 
Prevention  Subcommittee  of  the  Alcohol 
Psychosocial  Research  Review  Committee. 

Scientific  Re\iew  Administrator:  Lenore  S. 
Radloff. 

Dates  of  Meeting:  June  14-16. 1994. 

Place  of  Meeting:  River  Inn,  924  25th 
Street,  N\V.,  Washington,  DC  20037. 

Open:  June  14,  9  a.m.  to  10  am. 

Agenda:  Reports  by  Division  Directors. 
Branch  Chief,  and  Scientific  Review 
Administrator  on  Committee  concerns 
followed  by  open  discussion  and  review  of 
administrative  details. 

Closed:  June  14.  10  a.m.  to  recess;  June  15, 

9  a.m.  to  recess;  June  16.  9  a.m.  to 
adjournment. 

Same  of  Committee:  Immunology  and 
AIDS  Subcom.mittee  of  the  Alcohol 
Biomedical  Research  Review  Committee. 

Scientific  Review  Administrator:  Barbara  • 
Smothers,  Ph.D. 

Dales  of  Meeting:  July  14-15,  1994. 

Place  of  Meeting:  Holiday  Inn  Crowne 
Plaza.  1750  Rockville  Pike,  Rockville,  MD 
20852 

Open:  July  14.  8:30  a.m.  to  9:30  a.m. 

Agenda:  Reports  by  Division  Directors. 
Branch  Chief,  and  Scientific  Review 
Administrator  on  Committee  concerns 
followed  by  open  discussion  and  review  of 
administrative  details. 

Closed:  July  14,  9:30  a.m.  to  recess;  July  15, 
9  a.m.  to  adjournment. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.242. 13.272.  13.273.  13.278. 
13.279.  13.282,  93.271.  93.272.  93.273. 
93.277.  93.278,  93.281.  93.282.  National 
Institutes  of  Health.) 

Dated:  May  5.  1994. 
Susan  K.  Feldraan, 
Committee  Management  Officer,  S'lH. 
(FR  Doc.  94-11517  Filed  5-11-94;  8:45  am] 

BILLING  CODC  4140-01-M 


National  Cancer  Institute;  Meeting  of 
the  Board  of  Scientific  Counselors, 
Division  of  Cancer  Etiology 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 


Division  of  Cancer  Etiology  on  June  9- 
10,  1994.  The  meeting  will  be  held  in 
Building  1.  3rd  floor,  Wilson  Hall. 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892. 

This  meeting  will  be  open  to  the 
public  from  1  p.m.  to  recess  on  June  9 
and  from  9  a.m.  to  adjournment  on  June 
10  for  discussion  and  review  of  the 
Division  budget  and  review  of  concepts 
for  grants  and  contracts.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
from  9  a.m.  to  approximately  noon  on 
June  9,  1994  for  the  review,  discussion 
and  evaluation  of  individual  programs 
and  projects  conducted  by  the  Division 
of  Cancer  Etiology.  These  programs, 
projects,  and  discussions  could  reveal 
personal  information  concerning 
individuals  associated  with  the 
programs  and  projects,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Carole  A.  Frank,  Committee 
Management  Officer,  National  Cancer 
Institute,  National  Institute  of  Health, 
Executive  Plaza  North,  Room  630, 
Belhesda,  Mar>'land  20892  (301/496- 
5708)  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members,  upon  request. 

Dr.  David  McB.  Howell,  Executive 
Secretarj'  of  the  Board  of  Scientific 
Counselors.  Division  of  Cancer  Etiology, 
National  Cancer  Institute,  National 
Institutes  of  Health,  Building  31,  room 
11A06,  Belhesda,  Mar>'land  20892  (301/ 
496-6927)  will  furnish  substantive 
program  information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other  special 
accommodations,  should  contact  Dr. 
David  McB.  Howell,  (301)  49&-6927.  in 
advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93  393.  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control.) 

Dated:  May  5,  1994. 
Susan  K.  Feldman, 
Committee  Management  Office.  \'IH. 
[FR  Doc.  94-11515  Filed  5-11-94;  8:45  am] 

BILUNG  CODE  4140-01-M 


National  Cancer  Institute;  Meeting  of 
the  Cancer  Research  Manpower 
Review  Committee 

Pursuant  to  Public  Law  92^63, 
notice  is  hereby  given  of  the  meeting  of 
the  Cancer  Research  Manpower  Review 
Committee,  National  Cancer  Institute, 
on  June  15-17,  1994,  The  VVyndham- 
Bristol  Hotel,  2430  Pennsylvania  Ave.. 
N\V.,  Washington.  DC  20037. 

This  meeting  will  be  open  to  the 
public  on  June  15,  1994  from  7:30  pm 
to  8:30  pm.  to  review  administrative 
details  and  other  cancer  research 
manpower  review  issues.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5.  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  June  15 
from  8:30  pm  to  recess,  on  June  16  from 
8  am  to  recess,  and  on  June  17  from  8 
am  to  adjournment  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  These  applicptions 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  and  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Officer. 
National  Cancer  Institute,  Executive 
Plaza  North,  room  630E,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892  (301/496-5708)  will  provide 
summaries  of  the  meeting  and  rosters  of 
committee  members  upon  request. 

Dr.  Mar>'  Bell,  Scientific  Review 
Administrator,  Cancer  Research 
Manpower  Review  Committee,  National 
Cancer  Institute,  Executive  Plaza  North, 
room  611  A,  National  Institutes  of 
Health,  Bethesda,  Mar\land  20892  (301/ 
496-7978)  will  furnish  substantive 
program  information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Mary  Bell  at  (301)  496-797H 
in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393.  Cancer  Cause  and 
Prevention  Research;  93.394.  Cancer 
Detection  and  Diagnosis  Research;  93.395. 
Cancer  Treatment  Research;  93.396.  Cancer 
Biology  Research;  93.397.  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control.) 
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Dated:  May  5, 1994. 
Susan  Feldman. 

Committee  Management  Officer.  .\IH. 
IFRDoc.  94-11514  Filed  5-11-94;  345  am) 

BILLING  CODE  4140-01-M 


National  Institute  on  Drug  Abuse; 
Meettngs 

I  Pursuant  to  Public  Law  92-463. 
nbtice  is  hereby  given  of  the  meetings  of 
the  review  committees  of  the  National 
Institute  on  Drug  Abuse  for  June  1994. 

These  meetings  will  be  open  to  the 
public  for  approximately  one-half  hour 
at  the  beginning  of  the  first  day  of  the 
meeting  for  announcements  and. reports 
of  administrative,  legislative,  and 
program  development.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

As  indicated  below  in  accordance 
with  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5.  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
these  meetings  will  be  closed  to  the 
public  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications  on  the  dates  indicated 
below.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  rr.aterial  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a. clearly  unwarranted 
invasion  of  personal  privacy 

!  Summaries  of  the  meetings  and 
rosters  of  com.mittee  members  may  be 
otptained  from:  Ms.  Camilla  L.  Holland, 
NfDA  Committee  Management  Officer, 
National  Institutes  of  Health,  Parklawn 
Building,  room  10-42,  5600  Fishers 
L*ne.  Rorkville,  MD  20857  {Telephone: 
3(^1/443-2755) 

iSubstantive  program  information  may 

be  obtained  from  the  contacts  whose 

names,  room  numbers,  and  telephone 

nujnbers  are  listed  below. 
r 

Committee  S'aw.r.  Fha.TTiacoloi^y  1 
R«  gearch  Subcomr.iittee,  Drug  Abuse 
Bi  jmedica!  Reseerth  Review  Committee. 

'Meeting  Date  ]y.:.e  1 3-15,  1994. 

fVace:  Key  Bridge  Marriott.  1401  Lee 
Hi^way.  -Vrlir.ftton.  VA  22209. 

;ippr:  June  13,  3  30  a.m.  to  9  a.m. 

[/osed;  9  a.m..  )'.ne  13.  to  adjournment  on 
Ju  i»  15. 

'Contact:  S\pd  Hcisain.  Ph  0  .  room  10— »2. 
Parklawn  Building,  telep.hone  (301)  443- 
2630. 

'^mmittee  Xatre:  Pharmacologv  II 
Resit'arth  Subcommittee.  Dnig  Abuse 
5i  )fned:cal  Research  Review  Committee. 

Ijrpei.'rg  Date  Ju.-.e  13-1  5.  1994. 

^  'ore  Key  Bnu^e  Marriott.  1401  Lee 
Hij^fiway.  Arlington,  VA  22209. 

^n.  June  13.  9  a.m.  to  0  30  a  in. 


Closed:  9:30  a.m..  June  13,  to  adjournment 
on  June  15. 

Contact:  Gamil  Debbas,  Ph.D..  room  10—42, 
Parklawn  Building,  telephone  (301)  443- 
2620. 

Committee  Same:  Biochemistry  Research 
Subcommittee.  Drug  Abuse  Biomedical 
Research  Review  Committee. 

Meeting  Date:  June  13-16. 1994. 

Place:  Key  Bridge  Marriott,  1401  Lee 
Highway.  Arlington,  VA  22209. 

Open:  June  13.  8:30  am.  to  9  a.m. 

Closed:  9  a.m..  June  13.  to  adjournment  on 
June  16. 

Contact:  Rita  Liu.  Ph.D..  room  10-42. 
Parklawn  Building,  telephone  (301)  443- 
2620. 

Committee  Same:  Drjg  Abuse 
Epidemiology  and  Prevention  Research 
Review  Committee. 

Meeting  Date:  June  14-17.  1994. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center,  Bethesda.  .MD  20814. 

Open:  June  14,  8:30  a.m.  to  9  a.m. 

Closed:  9  a.m.,  June  14.  to  adjournment  on 
June  17. 

Contact:  Raquel  Criaer,  Ph.D.,  room  10-22. 
Parklawn  Building,  telephone  (301)  443- 
9042. 

Individuals  who  plan  to  attend  and  need 
special  assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  the  contact 
persons  named  above  in  advance  of  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.277,  Drug  Abuse 
Research  Scientist  Development  and 
Research  Scientist  Awards:  93.278.  Drug 
Abuse  National  Research  Ser\)ce  Awards  for 
Research  Training;  93  279.  Drjg  Abuse 
Research  Programs.) 
Dated:  May  5.  1994 
Susan  K.  Feldman. 
Committee  Management  Officer.  SIH. 
|FR  Doc.  94-11518  Filed  5-11-94:  8:45  am) 

BILLING  CODE  4140-01-M 


National  Institute  of  Mental  Health; 
Meetings 

.  Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  advisory  committees  of  the  National 
Institute  of  Mental  Health  for  June  1994. 

The  entire  meeting  of  the  Extramural 
Science  Advisory  Board,  NIMH,  will  be 
open  to  the  public  for  discussion  of  the 
NIMH  grant  portfolio. 

The  meetings  of  the  Board  of 
Scientific  Counselors,  NIMH,  and  the 
review  committees  will  be  open  to  tlie 
public  as  indicated  below  to  discuss 
administrative  details  and  other  issues 
relating  to  committee  activities. 

The  review  committee  meetings  and 
the  meeting  of  the  Board  of  Scientific 
Counselors,  NIMH,  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  m  sections 
552b(c;(4)  and  552b(c){6),  title  5,  U.S.C. 


and  section  10(d)  of  Public  Law  92-163. 
The  review  committees  will  meet  for  the 
review,  discussion  and  evaluation  of 
individual  grant  apphcations.  The 
Board  of  Scientific  Counselors,  NIMH, 
will  meet  for  the  review,  discussion, 
and  evaluation  of  staff  scientists  and 
individual  programs  and  projects  of  the 
National  Institute  of  Menial  Health, 
including  consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items.  These  applications, 
evaluations,  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Attendance  by  the  pubhc  to  ail  open 
sessions  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  contact  person  named  below 
in  advance  of  the  meeting. 

Ms.  Joanna  L.  Kieffer,  Committee 
Management  Officer,  National  Institute 
of  Mental  Health,  Parklawn  Buildmg, 
room  9-105,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Area  Code  301, 
443-4333,  will  provide  a  summarv  of 
the  meeting  and  a  roster  of  committee 
members. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 
contact  person  indicated. 

Committee  Same:  Epidemiology  and 
Genetics  Review  Committee 

Contact:  Tammye  M.  Cross.  Parklawn 
Building.  Room  9C-18.  Telephonp  301.  443- 
1367. 

Meeting  Date:  ]ur.e  1-3.  1994 

Place:  Embassy  Suites  Hotel.  4300  M.;}tary 
Road.  WV.  Washington.  DC  20015. 

Open:  June  1.  1994.  9  am  -10  am 

Closed:  June  1.  1994.  10  am  -5  p  m  .  June 

2.  1994.  9  am  -5  p  m..  Jane  3.  1994.  9  a  m  - 
adjournment. 

Committee  Same:  Soriril  and  Croup 
Processes  Review  Committee. 

Contact:  Bernice  R.  Cherry.  Parklawn 
Building.  Room  9C-26.  Telephone:  301.  443- 
6470. 

.Meeting  Date:  June  2-4,  1994. 

Place:  Residence  Inn  by  Marriott,  73;i5 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Open:  June  2.  1994,  9  am  -10  am. 

Closed:  June  2.  1994.  10  a.m. -5  p.m..  ]une 

3.  1994.  9  a.m.-5  p.m  .  June  4.  1994.  9  a  m.- 
adjournmenl. 

Committee  Same.  Molecular.  Cellii'dr,  and 
Developmental  Neurobiology  Review 
Committee. 

Cont.ict:  Katie  ODonnell,  Parklawn 
Building.  Room  <^101.  Telephone-  301.  ■)4.3- 
3357. 

Meetint;  Date:  June  5-7.  1994 
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Place:  Chevy  Chase  Holiday  In.n.  5520 
Wisconsin  Avenue.  Chex'j'  Chase.  MD  20815. 

Open:  June  6.  1994.  8  a.m  -9  a.m. 

Cyosed.  June  5,  1994.  6  p.m.-9  p  m..  June 
6, 1994.  9  a.m.-5  p.m..  June  7.  1994,  8  a.m.- 
adjoumment. 

Committee  Name:  Neurophannacology  and 
Neurochemistry  Review  Committee. 

Contact:  \Vm.  Gregory  Zimmennan, 
Parklawn  Building,  Room  9-101,  Telephone: 
301.443-3857. 

Meeting  Date:  June  6-8,  1994. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue.  Chev7  Chase.  MD  2D815 

Open:  June  6. 1994.  8:30  a.m.-9:30  a.m. 

Closed:  June  6.  1994.  9:30  a.m.-5  p.m.. 
June  7.  1994,  8:30  a.m.-5  p.m.,  June  8.  1994. 
8:30  am. -adjournment. 

Committee  Name:  Extramural  Science 
Advisory  Board.  NIMH 

Contact:  Andrea  Baruchin,  Ph.D..  Parklawn 
Building.  Room  170-26.  Telephone:  301, 
443-4335. 

Meeting  Date:  June  7-8,  1994. 

Place:  Potomac  Room.  Parklawn  Building. 
5600  Fishers  Lane.  Rockviile,  MD  20857. 

Open:  June  7,  1994.  8:30  a.m.-5  p.m..  June 

8.  1994,  8:30  a.m.-adjournment. 
Committee  Name:  Clinical 

Psvchopathology  Review  Committee 

Contact:  Frances  H.  Smith.  Parklawn 
Building.  Room  9C-18,  Telephone:  301.  443- 
4868. 

Meeting  Date:  June  8-10. 1994. 

Place:  Barcelo  Washington  Hotel.  :121  P 
Street,  NW..  Washington.  DC  20037. 

Open:  June  8,  1994.  9  a.m.-lO  a.m. 

Closed:  June  8,  1994,  10  a.m.-5  p.m..  June 

9.  1994.  9  a.m.-5  p.m.,  June  10,  1994,  9  a  m.- 
adjournment. 

Committee  Name:  Services  Research 
Review  Committee. 

Contact:  Angela  L.  Redlingshafer.  Parklawn 
Building.  Room  9C-18.  Telephone:  301.  443- 
1367. 

Meeting  Date:  June  8-10.  1934. 

Place:  The  Hampshire  Hotel.  1310  New 
Hampshire  Avenue.  NW..  Washington.  D.C. 
20036. 

Open:  June  8. 1994,  9  a.m.-9:30  a.m. 

Closed:  June  8.  1994,  9:30  a.m.-5  p.m.. 
June  9.  1994.  9  a.m.-5  p.m..  June  10.  1094. 
9  a.m.-adjournment. 

Committee  Name:  Violer.ee  end  Traumatic 
Stress  Review  Committee. 

Contact:  Sheri  L.  Schwarlzback.  Parklawn 
Building.  Room  9C-26.  Telephone:  301,  44.3- 
4843. 

Mi-eting  Date:  June  8-10.  1994. 

f/jce;  C;hevy  Chase  Holiday  Inn.  5520 
Wisconsin  Avenue.  Cl'.evy  Chase.  MD  20815 

Open:  June  6.  1994,  8:30  a.m.-9  a  in. 

Closed:  June  8,  1954,  9  a.m. -5  p.m..  June 
9.  1994.  8:30  a  m.-5  p  m..  June  10,  1994.  8:30 
a.m. -adjournment. 

Committee  Name:  Psychobiology. 
Behavior,  and  Neuroscience  Review 
Committee. 

Coniar/;  William  H.  Radcliffe.  Parklawn 
Building.  Room  9-101,  Telephone:  301.  443- 
38.'>7. 

Mi'iting Date:  June  9-10.  1994. 

/VorerCrowne  Plaza  Holiday  Inn.  1750 
Rockviile  Pike.  Ro<:kvi!le.  MD  20852. 

Oprn:  June  9.  1994.  9  a.m. -10  am 


Closed:  June  9.  1994,  10  a.m.-5  p.m..  June 
10.  1994,  9  a.m.-adjcurnnient. 

Committee  Name:  Child  Psvchopathology 
and  Treatment  Review  Committee. 

Contort:  Tammye  M.  Cross,  Parklawn 
Building,  Room  9C-18,  Telephone:  301,  443- 
1367. 

Meeting  Date:  June  l.')-17.  nG4. 

P/ar r;  Wyndham  Br>stol  Hotel,  2430 
Pennsylvania  .\ venue.  NW..  Washington. 
D.C.  20037 

Open:  June  15. 1994.  9  a.m.-lO  a.m. 

Closed:  June  15. 1994.  10  a.m.-5  p.m.,  June 
16, 1994.  9  a.m.-5  p.m..  June  17.  1994.  9 
a.m. -adjournment. 

Committee  Name:  Health  Behavior  and 
Prevention  Review  Committee. 

Contact:  Monica  F.  Woodfork.  Parklawn 
Building.  Room  9C-26.  Telephone:  301.  443- 
4843. 

Meetmg  Date:  June  15-17, 1994. 

Place:  Marriott  Suites  Bethesda.  6711 
Democracy  Boulevard.  Bethesda.  MD  20817. 

Open:  June  15. 1994,  9  am  -10  a.m. 

Closed:  June  15.  1994.  10  a.m.-5  p  m..  June 
16,  1994,  9  a.m.-5  p.m..  June  17.  1994.  9 
a.m.-adjournment. 

Committee  Name:  Mental  Disorders  of 
Aging  Review  Committee. 

Contact:  Phyllis  L.  Zusrnan.  Parklawn 
Building.  Room  9C-18.  Telephone:  301.  443- 
1340. 

Meeting  Date:  June  15-17, 1994. 

Place:  CYtexy  Chase  Holiday  Inn.  5520 
Wisconsin  Avenue.  Che\'y  Chase.  MD  20815. 

Open:  June  15.  1994.  9  a.m.-lO  a.m. 

Closed:  June  15.  1994.  10  a.m.-5  p.m.,  June 

16.  1994,  9  a.m.-5  p  m..  June  17. 1994.  9 
a  m.-adjournnient. 

Committee  ,Vome:  Treatment  Assessment 
Review  Committee. 

Contact:  Frances  H.  Smith.  Parklawn 
r>uilding.  Room  9C-18.  Telephone:  301.44  3- 
4868. 

Meeting  Dale:  ]une  16-17.  1994. 

P/are:  Barcelo  Washington  Hotel,  2121  P 
Street,  NW..  Washington.  DC.  20037. 

Open:  June  16.  1994.  8:30  a.m.-9  a.m. 

Closed:  June  16.  1994.  9  a.m.-5  p.m..  June 

17.  1994.  8:30  a.m.-adjournment. 
Committee  Name:  Child/Adolescent 

Development.  Risk,  and  Prevention  Review 
Committee. 

Contact:  PhvUis  D.  .^rtis.  Parklawn 
Building.  Room  9C-26,  Telephone:  301.  443- 
1177. 

Met^ting  Date:  June  16-18,  1994. 

Place:  Wyndham  Br>^stol  Hotel,  2430 
Pcnnsvlvania  Avenue.  NW..  Washington.  DC 
2003/! 

Oper-  June  16.  1994.  9  a.m.-lO  a.m. 

Closed:  June  16.  1994,  10  a.m.-5  p.m..  June 
17.  1994.  9  a.m. -5  p.m..  June  18,  1994,  9 
a.m.-adjoarnment. 

Committee  Name:  Perception  and 
Cognition  Review  Committee. 

Contact:  Regina  M.  Thomas.  Parklawn 
Building.  Room  9C-26,  Telephone:  301,  443- 
6470. 

Meeting  Date:  June  16-18,  1994 

P;oci»;  Wyndham  Brystol  Hotel.  2430 
Pennsvlvania  Avenue.  NW..  Washington.  DC 
20037! 

Open  ]\m''  16. 1994.  9  a.m.-lOa  m. 


Closed:  June  16.  1994.  10  a.m.-5  p  m..  June 
17,  1994.  9  a.m.-5  p.m.,  June  li!.  1994,9 
a.m.-adjournment. 

Committee  Name:  Cognitive  Functional 
Neui-cscience  Review  Committee. 

Contact:  Shirley  H.  Maltz,  P'arklawn 
Building.  Room  9-101.  Telephone:  301.  433- 
3936. 
Meriting  Date:  June  20-21.  1994. 

Place:  Hyatt  Regency  Bethesda.  One 
Bether.da  Metro  Center.  Bethesda.  MD  20H14 

Oprn:  June  20,  1994,  9  a.m.-lOa.m. 

Closed:  June  20.  1994.  10  a.m.-5  p.m..  June 
21.  1994.  9  ti.m. -adjournment. 

Committee  Name:  Board  of  Scientific 
Counselors.  NIMH. 

Contact:  Jack  D.  Maser.  Ph.D..  Building  10, 
Room  4N224.  Telephone:  301.  496-4183. 

Meeting  Date:  June  21-22. 1994. 

Place:  Building  36.  Room  1B07,  National 
Institutes  of  Health.  9000  Rockviile  Pike, 
Bethesda.  MD  20892. 

Open:  June  21,  8:30  a.m.  to  9  a.m. 

Closed:  June  21.  9  a.m.  to  5  p.m..  June  22. 
8:30  a.m.  to  adjournment. 

Committee  Name:  Clinical  Neuroscience 
and  Biological  Psychopathology  Review 
Committee. 

Contact:  Maurine  L.  Eis'er,  Parkl.iwn 
Building,  Room  0-101,  Telephone;  301,  443- 
3936. 

Meeting  Date:  June  22-24. 1994. 

P/uce.  The  Hampshire  Hotel.  1310  New 
Hampshire  Avenue.  NW..  Washington,  DC 
20036. 

Open:  June  22,  1994,  9  a.m. -10  a.m. 

Closed:  June  22.  1994.  10  a.m.-5  p.m..  June 
23.  1994.  9  a.m.-5  p.m..  June  24, 1994. 
9  a.m.-adjournment. 

Committee  Name:  Mental  Health  Small 
Business  Research  Review  Committee. 

Contact:  Angela  L.  Redlingshafer,  Parklawn 
Building,  Room  9C-18.  Telephone:  301,  443- 
1367. 

Meeting  Date:  June  27-29.  1994 

Place:  Hvatt  Regency  Bethesda.  Ono 
Bethesda  Metro  Center.  Bethesda.  MD  20814 

Open:  June  27,  1994.  9  a.m.-lO  a.m. 

Closed:  June  27,  1994.  10  a.m.-5  p.m..  June 
28.  1994,  9  a  m.-5  p.m..  June  29.  1994. 
9  a.m.-adjournment. 

Committee  Name:  Behavioral.  Clinicuil.  and 
Psvchosocial  Subcommittee.  Mental  Health 
AIDS  and  Immunology  Review  Committee. 

Contact:  Regina  M.  Thomas.  Parklawn 
Building.  Room  9C-26,  Telephone:  301.  443- 
6470. 

Meeting  Date:  June  30-July  1,  1994. 

Place:  Hvatt  Regency  Bethesda,  One 
Bethesda  Metro  Center.  Bethesda.  MD  20814 

Opeh:  June  30.  1994,  8:30  a.m.-9  a.m. 

Closed:  June  30.  1994.  9  a.m.-f.  p.m  .  July 
1,  1994.  8:30  a.m.-adjoummeat. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126.  Small  Business 
Innovation  Research;  93.176.  ADAMHA 
Small  Instrumentation  Progra.m  Grants; 
93.242.  Mental  Health  Research  Grants; 
93.281.  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  CliniciEns;  93.282. 
Mental  Health  Research  Senice  Awards  for 
Research  Training:  and  93.921.  ADAMHA 
Science  Education  Partnership  Award.) 
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Dated^  May  5,  1994. 
Susan  K.  Feldman, 

Committee  Management  Officer.  S'lH. 
IFRDoc.  94-11516  Filed  5-11-94:  8:45  am) 
BILUNG  CODE  4140-01-M 


ACTION:  Notice. 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

IAK-962-4230-C5;  4-00163;  Notice  for 
Publication  AA-S432-A] 

Alaska  Native  Claims  Selection 

Ih  accordance  with  Departn.cntal 
regalation  43  CFR  2650.7(d).  notice  is 
heiaby  given  that  a  decision  to  is.sue 
ccr  veyance  under  the  provisions  of 
Sec  tion  14(a)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971,  43  U.S.C.  1601,  1613(a),  and 
Section  1427(e)  of  the  Alaska  National 
Interest  Lands  Conservation  Act  of 
D<^'  ember  2, 1980,  Public  Law  96-487, 
94  Stat.  2371,  2525,  2526.  will  be  issued 
to  nyakulik,  Inc..  for  approxin-iotely  147 
acr»6.  The  lands  involved  are  in  the 
vie  Aity  of  Ayakulik,  Alaska. 

U.£ .  Survey  No.  4655,  .Alaska 

.'  botico  of  the  decision  vvill  be 
pji'  ished  once  a  week,  for  four  (4) 
cor^cutive  weeks,  in  the  Kodiak  Daily 
Miiijor.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Ofl'jce  of  the  Bureau  of  Land 
Maj  ipgement,  222  West  Scrventh 
Avf  fiue,  #13,  Anchorage,  Alaska  99513- 
7,599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  bv  the 
deti«ion,  an  agency  of  the  Federal 
government  or  regional  corporntion, 
sha  I  have  until  June  13,  1994  to  file  c-.n 
appcial.  However,  parties  recei-.  ing 
sen  see  by  certified  mail  shall  have  30 
day ;  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bur:QU  of  Land  Man.-Jgement  at  the 
add»Tss  identified  above,  where  thr- 
requirements  for  filing  an  app-al  niav  be 
obt:  lined.  Parties  who  do  no!  file  an 
app^l  in  acccrdanci' with  the 
roqi  irements  of  43  CFR  part  4.  si.bpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

TerrvR.  Hassett, 

Chief,  Branch  ofGu'JHim  Adjudirrjion. 
[PR  hoc.  94-11566  i. led  5-11-94.  8  4.5  am) 
BILLING  COCE  431(KIA-P 


[NMi94(M110;  NMNM  77023J 

Proposed  Reinstatement  of  Terminated 
Oil  and  Gas  Lease;  New  Mexico 

AGENCY:  Bureau  of  Land  Management. 
Interior. 


SUMMARY:  Under  the  provisions  of 
Public  Law  97-^51,  a  petition  for 
reinstatement  of  Oil  and  Gas  Lease 
NMNM  77023,  Eddy  County,  New 
Mexico  was  timely  filed  and  was 
accompanied  by  all  required  rentals  and 
royalties  accruing  from  October  1,  1993, 
the  date  of  termination.  No  vafid  lease 
has  been  issued  affecting  the  land.  The 
lessee  has  agreed  to  new  lease  terms  for 
rentals  and  royalties  at  rates  of  SlO.OO 
per  acre,  or  fraction  thereof.  a.".d  16^/3 
percent,  respectively.  Payment  of  a 
$500.00  administrative  fee  has  been 
made.  Having  met  all  the  requirements 
for  reinstatement  of  the  lease  as  set  in 
section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920.  as  amended  (30 
U.S.C.  188  (d)  and  (e)).  the  Bureau  of 
Land  Management  is  propo^^ing  to 
reinstate  the  Lease  effective  October  1. 
1993,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above,  and  the  reimbursement  for  cost 
of  publication  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dolores  L.  Vigil,  BL.M,  New  NIcaico 
State  Office,  (505)  438-7580. 

Dated:  May  4,  1994 
Dolores  L.  Vigil, 
Chief,  Adjudication  Section. 
[FR  Doc.  94-11567  Filed  5-1 1-94:  8:45  an) 
BILUNQ  CODE  *310-FB-M 


[WY-920-41-5700;  VVYW130421J 

Proposed  Reinstatement  of  Terminated 
Oil  and  Gas  Lease 

May  4.  1904. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e).  and  43  CFR 
3108.2-3(a)  and  (b)(1).  a  petition  for 
reinstafem.ent  of  oil  and  gas  le  ise 
VVY\V130421  for  lands  in  Sweetwater 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  fro;n  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  realties  at 
rates  of  S5.00  per  acre,  or  fraction 
thereof,  per  year  and  16-/:,  percent, 
respectively.  The  lessee  has  paid  the 
required  S500  administrative  fee  and 
$125  to  reimburse  the  Department  for 
the  cost  of  the  Federal  Register  notice. 
The  lessee  has  met  all  the  requirements 
for  reinstatement  of  the  lease  as  set  out 
in  section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  rein.state 
lease  WVW 130421  effective  October  1, 
1993,  subject  to  the  original  terms  and 


conditions  of  the  lease  and  the 

increased  rental  and  royalty  rates  cited 

above. 

Pamela  J.  Lewis, 

Supervisory  Land  Law  Examiner. 

IFR  Doc.  94-11568  Filed  5-11-94:  8:45  ami 

BILLING  CODE  431&-22-M 


[UT-942-04-5700-11;  UTU-71889J 

Realty  Action,  Disposal  by  Public  Land 
Sale.  Land  Exchange,  or  Recreation 
and  Public  Purposes  Patent  of  Public 
Land  In  Grand  County,  Utah 

AGENCY:  Bureau  of  Land  Managen:<  nf. 
Interior. 

ACTION:  Notice  of  Realty  Action.  I  TL'- 
71889,  Proposed  Disposal  by  Public 
Land  Sale,  Land  Exchange,  or 
Recreation  and  Public  Purposes  Patent 
of  Public  L^nd  in  Grand  County.  I  'tah; 
segregation  of  land  from  appropmtion 
and  operation  under  the  public  lan-i 
laws,  inf  luding  the  mining  laws, 
excepting  the  mineral  leasing  hw^. 

SUMMARY:  The  foliowir.g  described  land 
is  being  evaluated  for  Disposal  b\  Public 
Land  Sale,  I^nd  Exchange,  under  the 
authority  of  Sections  203  and  206  of  the 
Federal  Land  Policy  a:vi  Management 
Act  of  O...iober  21,  1978  (FLPMA)  (M 
Stat.  2750  and  2756:  43  U.S.C.  1713  and 
1716)  a;»d  under  the  R  creation  8r;.i 
Public  Purposes  Act  of  June  14,  r^l'B.  as 
amended  (44  Stat.  741:  43  U.S.C.  ;<r,9ef. 
seq): 

Salt  Lakfi  Ntcridian.  IJta.h 

T.  23S..  R.  19  E.. 
Sec.  14., A  II. 
Sec.  15.  All. 
Six;.  22.  All. 
Sec.  23.  All. 

The  a'lO'.  e  described  iriua  aggrt^sii  s 
J560.00  a  (res  more  or  li"-;s. 

The  land  described  above  is  h('rL^>y 
?cgregotod  from  app.'-opriation  and 
operation  ol  the  publi:  ];^d  laws  and 
the  minin;]  laws,  exc.?::ting  the  m;:ieral 
leasing  lav,  s,  pending  disposition  of  this 
action,  or  two  (2)  years  from  the  d  ,t.'  of 
publication  of  this  nctice  in  the  Federal 
Re,';ister,  whichever  occurs  first. 

This  notice  unl]  c»ipcel  and  repl.icp 
the  segregative  effects  of  all  previously 
published  notices  on  the  public  lands 
described  herein. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Mary  von  Koch.  Area  Realty  Sperialisf, 
Grand  Resource  Area,  885  South  Sand 
Flats  Road,  Moab.  Utah  84532,  (Oni) 
259-8193,  or  Brad  Groesbeck.  Dis;r.rt 
Realty  Specialist.  Moab  District  O.T'ce, 
82  East  Dogwood  Dri\e.  P.O.  Box  -rj. 
Moab.  Utah  84532,  (801)  259-6111. 
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Dated:  April  29.  1994. 
Roger  Zoitman, 

District  Manager. 

IFR  Doc.  94-11569  Filed  5-11-94:  8:45  am] 

BILLING  CODE  4310-OO-P 

[CO-93(M21 0-06;  COC  56609] 

Proposed  Withdrawal;  Opportunity  for 
Public  Meeting;  Colorado 

agency:  Bureau  of  Land  Managomont. 

Interior. 

ACTION:  Notice. 

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes  to 
withdraw  approximately  1.57  acres  of 
National  Forest  System  land  for  20 
years.  This  withdrawal  would  allow  the 
Forest  Service  to  maintain 
administrative  alternatives  to 
management  of  the  land  while 
completing  the  reports  necessary  for 
final  determination  on  land  use.  This 
notice  closes  this  land  to  location  and 
entry  under  the  mining  laws  for  up  to 
two  years.  The  land  reraains  open  to 
mineral  leasing  and  to  Forest  Service 
management. 

DATES:  Comments  on  this  proposed 
withdrawal  or  requests  for  public 
m.eeting  must  be  received  on  or  before 
August  10.  1994. 

ADDRESSES:  Comments  and  requests  for 
a  meeting  should  be  sent  to  the 
Colorado  Stale  Director.  Bureau  of  Land 
Management,  2350  Youngfield  String. 
Lakowood.  Colorado  80215-707ti. 

FOR  FURTHER  INFORMATION  CONTACT: 
Al'.'xa  Watson,  303-239-379(5. 
SUPPLEMENTARY  INFORMATION:  On  April 
25,  1994,  the  Depa.-tment  of  A^griculture. 
Forest  Service,  filed  an  applicalion  to 
withdraw  the  following  described 
National  I'orest  System  land  from 
location  and  entry  under  the  United 
States  m.ining  laws  (30  U.S.C.  Ch.  2), 
subject  to  valid  existing  rights: 

White  River  Natioiial  Forest 

Sixth  Principal  Mviidi.in 
T  in  S.,  R.  64  VV., 

Sec.  7.  lot  33. 

The  arid  dei-cribed  co.".taiis  iipproximntply 
1.57  acres  of  National  Forf-t  System  laid  in 
I'itkin  County. 

The  pu.-pose  of  this  withdrawal  is  to 
allow  the  Purest  Service  to  inaintfiin 
administrative  alternatives  to 
management  of  the  land  while 
completing  various  reports  relative  to 
the  resources  on  the  land. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 


with  this  proposed  withdrawal  or  to 
request  a  public  meeting  may  present 
their  views  in  writing  to  the  Colorado 
State  Director.  If  the  authorized  officer 
determines  that  a  meeting  should  be 
held,  the  meeting  will  be  scheduled  and 
conducted  in  accordance  with  43  CFR 
2310.3-l(c)(2). 

This  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2310. 

For  a  period  of  two  years  from  the 
dale  of  publication  in  the  Federal 
Register,  the  land  will  be  segregated 
from  the  mining  laws  as  specified  above 
unless  the  application  is  denied  or 
cancelled  or  the  withdrawal  is  approved 
prior  to  that  date.  During  this  period  the 
Forest  Service  will  continue  to  manage 
the  lands. 

May  3.  1994. 
Robert  S.  Schmidt, 

Chief,  Branch  of  Realty  Programs. 

IFR  Doc.  94-11570  Filed  5-11-94;  8:4  5  am) 

BILLING  CODE  4310-JB-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32453  'j 

CBEC  Railway,  Inc.— Acquisition  and 
Operation  Exemption— Great  Western 
Railway  Company  of  Iowa,  Inc. 

CBLC  Railway,  Inc.^  (CBLC),  a  non- 
carrier,  has  filed  a  notice  of  exemption 
to  ac:quire  and  operate  approximately  5 
miles  of  rail  line  fiom  Great  Western 
Railway  Company  of  Iowa,  Inc.  (Great 
Western),  extending  from  the  eastern 
terminus  of  the  line  and  yard:",  of  the 
Union  Pacific  Railroad  Compnny,  Inc.. 
in  Council  Bluffs,  I  A,  to  a  point  at  or 
near  miiepost  407.7. '  The  parties 


'  This  !.'..r..sactiori  is  related  to  a  numb«r  cf 
p-ocpcdings  !hjt  involved  Iowa  Pov.rr.  Int.  (Iowa 
Power).  for:in!riy  Iowa  Power  and  Light  Company. 
Iciwa  P(u\cr  was  .nu'.horizcd  to  c.UibtriiCt  a  new, 
nlle.'iialive  rail  line  to  .sf-.-ve  its  Council  Bluffs 
F.n.Tgy  (Center  (Eners;y  Ccntnr).  The  j):iii)r..'-.al  to 
df  vt'iop  this  allernative  rail  line  grf>w  out  of  the 
cunipl.iiiit  proceeding  filed  and  .<iubsequenliy 
di.'smi.ssed  ;ii  Iowa  Power  and  Li(;ht  Company  v. 
Burlinglor.  NcTLhern  Railroad  Cnmpiiny.  No.  4022-i 
(ICC  served  Nov.  1.  1991).  Iowa  PoAcr  has  .sinre 
meifjcd  with  the  Iowa  Public  Servict  Company  lu 
form  Midwest  Power  Systiuns.  Inc.  (Syslems). 
,S\sif;nis'  e'l'ttric  dix  ision  is  now  known  a? 
Mi'lvvrst  Power. 

-"  C"l*tC  was  originally  rrcated  as  a  rail  suti.Miiiary 
of  !nwa  Power,  l!  is  now  a  wholly  owned  suhsidl.iry 
of  Systems. 

'  One  loniponeni  of  the  o.-igina!  i.cii.>.!ru<:iii)n 
plan  called  for  Iowa  Power  to  acquire  and  C3EC  to 
operiite  the  line  segmrnl  at  issue  here,  plus  an 
aildiliunal  0.7-niile  segment  between  iniieposts 
407.7  and  407.0.  Iowa  Power.  Inc.  and  CBKi: 
Railway  Inc. — Acquisition  and  Opeialion 
Exemption — Iowa  Southern  Railroad  Company  Line 
near  Council  Bluffs.  \.\.  Finance  Diiciket  No.  31718 
(ICC  served  Aug.  17.  1990).  In  a  related  procei'ding. 


expected  to  consummate  the  transaction 
on  or  after  January  28.  1994.  Any 
comments  must  be  filed  with  tlie 
Commission  and  served  on  Nicholas  ]. 
DiMichael.  Donelan,  Clearv.  Wood  & 
Maser.  P.C,  suite  850.  1275  K  Street. 
NW.,  Washington,  DC  20005-407H. 
This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  undnr  49  U.S.C.  10505(d) 
mav  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
autnniatically  st.iy  the  transaction. 

Ar/t/fd.- March  14.  1994. 

By  the  Comniission.  David  M.  Konschnil., 
Director.  Offr^;  of  I'nicKi-dings. 
Sidnpy  L.  Strickland,  Jr., 
Sfcrctoiy. 

IFR  Doc.  94-11578  Filed  5-11-04;  8:45  am) 
BILLING  CODE  70IS  01-P 


[Finance  Docket  No.  32433] 

Chicago  and  North  Western 
Transportation  Company — 
Construction  and  Operation 
Exemption — City  of  Superior,  Douglas 
County,  Wl 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

summary:  Under  49  U.S.C.  10505,  the 
Commission  conditionally  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10901  Chicago  and  North 
Western  Transportation  Company's 
(CNW)  construction  and  operation  of  a 
2,900-fuot  line  of  railroad,  subject  to  the 
results  of  the  Commission's 
cnvininmcntal  review  and  furthef 


lovv.T  I'ov.cr  w  is  gr<i-^*rd  an  exemption  to  coii-.fuil 
a  (OJnerling  1  8. mile  rail  line  extending  {r"ri 
milenosl  41)7.010  the  Energy  Ci  rter.  subject  lo 
furilier  tonjideralion  of  the  anlir  ipatcd 
enviioninental  impa.';ts.  Iowa  l'i)w.^r— '.lon.^t 
lAcni..'  —Council  Bluffs.  lA.  8  I.C.C  :d  S^a  it'l'MII 
(Iowa  Pen  or). 

Th  •  ai..|i;;silion  trans.ic.tion  in  Finai.ce  Docket 
No.  11  718  was  never  cur.sti.':-..-naled.  ir.stejid.  ihv 
line  sej.menl,  less  the  0.7-Rii'e  sci;'""it  between 
milepo^ts  407.7  and  4t)7.0.  was  subsequoirlly 
acquired  by  Great  Weslerti  in  Creal  Western 
Kaiiw.y  Company  of  Iowa.  Inc. — .Ncqui^ili'm  ..nd 
Ope.-a'.Inn  E^emp;ion — (Council  Bi'^ilsand 
Otf.niiwa  Railway.  Inr  .  Finance  Uocket  N<j.  ;iib73 
(ICC  sep.ed  May  24.  19-)1). 

by  tc-juiring  this  line  .segm:nil  from  (7rf.it 
Wi.'slern.  CBEC  will  !)e  able  lo  fin.tlize  its  plai  s  !ti 
coii.itruit  tiin  allernative  rr.il  line.  A  draft 
environnicrtal  assp.smont  of  the  construction 
proposal,  modified  to  .-efiect  that  llic  new  line  w.ll 
connect  with  the  line  biung  acquirud  here  at 
miiijposi  407.7.  instead  of  at  milepo.s!  407.0  as 
originally  authorized,  is  being  considered  by  the 
Commission  in  Iowa  !'ov.-er.  There  the  parlies  also 
reipieslcd  that  CBEC  be  sut)slituled  for  l(;wa  Power 
as  the  parly  aulhori/.ed  to  construct  and  oper.itc  the 
ni'W  iine. 


decision.  The  proposed  line,  located  in 
the  City  of  Superior,  Douglas  County, 
WI,  will  serve  a  transloading  coal  dock 
owned  by  Midwest  Energy  Resources 
Company  (MERC).  The  track  will  extend 
from  CNW's  Superior  rail  yard,  crossing 
Lake  Superior  Terminal  and  Transfer 
Railway  Company  (LST&T)  property, 
Burlington  Northern  Transportation 
Company  (BN)  property,  LST&T 
property  again,  BN  property  leased  to 
Union  Oil  Co.  of  California',  BN  rail 
property,  BN-leased  (to  Union  Oil) 
property,  BN  rail  property,  and  then  the 
MERC  coal  dock. 

DATES:  This  exemption  will  not  be 
effective  until  completion  of  the 
Commission's  environmental  review 
and  further  decision.  Petitions  to  reopen 
must  be  filed  by  ]une  1,  1994. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32433  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423;  and  (2)  Chicago 
and  North  Western  Transportation 
Company,  Stuart  F.  Gassner.  Associate 
General  Counsel,  One  North  Western 
Center.  Chicago,  IL  60606. 
FOR  FURTHER  tNFORMATfON  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
[TDD  for  hearing  impaired  (202)  927- 
5721). 

SUPPLEMENTARY  (NFORMATtON: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  p^ck  up  in  person  from:  Dynamic 
Cor(i:epts,  Inc.,  room  2229,  Interstate 
Comlmerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD ser\ices  (202)  927-5721 ). 

Dffided:  April  26,  1994. 

By  !tbe  Commission,  Chairman  NlLDor.ald. 
Vice  Ghainnan  Phillips.  Commissioneis 
Si.Tinidns  and  Philbin.  Vice  Chairman 
Phillips  commented  with  a  separate 
exprej«)on.  Comniissioner  Philbin  did  not 
participate  in  the  disposition  of  this 
proc  Blading. 

Sidney  L.  Strickland,  Jr.. 

Sfrnkbry. 

|FR  Dbc.  94-11579  Filed  5-11-9-1;  8  45  am) 
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DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

.The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collettion(s)  of  information  proposals 
for  retyiew  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
hap  i}r  35)  and  the  Paperwork 


Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  arc 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  he  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  pabUc 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
-section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill,  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319. 

If  you  anticipate  commenting  on  a 
form/collection,  but  find  that  time  to 
prepare  such  comments  will  prevent 
you  from  prompt  submission,  you 
should  notify  the  OMB  reviewer  and  the 
DO)  Clearance  Officer  of  your  intent  as 
soon  as  possible. 

Written  comments  regarding  the 
burden  estimate  or  any  other  aspe<:t  of 
the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Aifairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  and  to 
Mr.  Robert  B.  Briggs,  DOJ  Clearance 
Officer,  SPS/fMD.  WCTR  Suite  850, 
Department  of  Justice,  Washington,  DC 
20530. 

This  notice  contains  a  collection  for 
which  an  expedited  review  has  been 
requested  from  the  Office  of 
Management  and  Budget.  This 
collection  is  entitled  Nondiscrimination 
on  the  Basis  of  Disability  in  State  and 
Local  Government  Services.  In  an  effort 
to  fully  inform  the  reporting  public,  this 
entry  is  printed  in  full,  including 
instructions,  at  the  end  of  this  notice. 
Written  comments  concerning  this 
collection  should  be  sent  to  the  Acting 
Director,  Coordination  and  Review 
Section,  Civil  Rights  Division.  U.S. 
Departtr.ent  of  Justice,  P.O.  Box  66118, 
Washington  DC  20035-6118.  within  15 
days  after  the  date  of  publication  (May 
1 5,  1994)  of  this  notice  in  the  Federal 
Register. 


Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
Any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

An  expedited  review  has  been 
requested  for  this  entry. 

(1)  Nondiscrimination  on  the  Basis  of 
Disability  in  State  and  Local 
Government  Services. 

(2)  Civil  Rights  Division. 

(3)  Recordkeeping. 

(4)  State  and  local  governments. 
Under  the  Americans  with  Disabihties 
Act.  State  and  local  governments  caimol 
discriminate  against  individuals  with 
disabilities  in  operating  services, 
programs,  and  activities.  If  physical 
changes  are  required,  certain  of  such 
entities  must  prepare  a  transition  plan 
and  make  it  available  for  public 
inspection. 

(5)  6,000  recordkeepers  will  use  on 
average  eight  hours  each  to  develop  a 
transition  plan,  therefore  the  total 
recordkeeping  will  result  in  48.000 
hours  per  year. 

(6)  48.000  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 
Public  comment  on  these  items  is 

encouraged. 

Dated:  May  5.  1994. 

Robert  B.  Briggs, 

Depanment  Cltforance  Officer.  Department  of 
Justice. 

|FR  Dor.  94-11390  Filed  S-11-94;  8:45  anl 

BILLING  CODE  44ia-t^^ 


Antitrust  Division 

United  States  v.  Electronic  Payment 
Services,  Inc.;  Proposed  Final 
Judgment  and  Competitive  Impact 
Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitnist  Procedures  and  Penalties  Act. 
15  U.S.C.  16(b)-(h),  that  a  proposed 
Stipulation.  Final  Judgment,  and  a 
Competitive  Impact  Statement  have 
been  filed  in  the  United  States  District 
Court  for  the  District  of  Delaware  in 
United  States  of  America  v.  Electronic 
Payment  Services.  Inc..  Civ.  No.  94-208. 

The  Complaint  alleges  that  the 
defendant.  Electronic  Pavment  Services. 
Inc.  ("EPS"),  the  owner  of  the  MAC 
automatic  teller  machine  network,  has 
forced  MAC  member  institutions  to 
purchase  ATM  processing  from  EPS  atid 
that  this  is  a  per  se  unlawful  tving 
arrangement  between  regional  ATT-l 
network  access  and  ATM  processing. 
The  Complaint  also  alleges  that  the 
tying  arrangement  is  a  means  by  which 
EPS  has  maintained  a  monopoly  in 
regional  ATM  network  access  in 
Pennsylvania.  New  Jersey.  Delaware. 
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West  Virginia  and  New  Hampshire,  and 
in  substantial  portions  of  Ohio. 

The  proposed  Final  Judgment  enjoins 
EPS  from  requiring  MAC  members  to 
purchase  ATM  processing  from  EPS, 
requires  EPS  to  ensure  that  independent 
providers  of  ATM  processing  can  obtain 
communication  links  to  the  MAC 
network,  and  enjoins  EPS  from 
forbidding  MAC  members  to  join  other 
regional  ATM  networks. 

Public  comment  on  the  proposed 
Final  Judgment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments  and  responses  thereto  will  be 
published  in  the  Federal  Register  and 
filed  with  the  Court.  Comments  should 
be  directed  to  Richard  Rosen,  Chief, 
Communications  and  Finance  Section, 
room  8104.  U.S.  Department  of  Justice, 
j\ntitrust  Division,  555  4th  Street,  N\V., 
Washington.  DC  20001. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 

Complaint 

The  United  States  of  America,  by  its 
attorneys,  acting  under  the  direction  of 
the  Attorney  General  of  the  United 
States,  brings  this  civil  action  to  obtain 
equitable  and  other  relief  against  the 
defendant  named  herein  and  complains 
and  alleges  as  follows: 

Nature  of  This  Action 

1.  The  United  States  brings  this  civil 
antitrust  action  to  obtain  permanent 
injunctive  relief  against  an 
anticompetitive  practice  of  defendant 
Electronic  Payment  Services,  Inc. 
("EPS")  that  constitutes  a  tying 
arrangement  that  is  per  se  unlawful 
under  Sherman  Act  section  1, 15  U.S.C. 
1.  and  that  constitutes  a  means  whereby 
EPS  unlawfully  has  maintained  a 
monopoly  in  access  to  regional 
automatic  teller  machine  ("ATM") 
networks  in  the  Commonwealth  of 
Pennsylvania  and  the  States  of  New 
Jersey,  Delaware,  West  Virginia  and 
New  Hampshire,  and  in  substantial 
portions  of  the  State  of  Ohio 
(collectively  the  "affected  states"),  all  in 
violation  of  Sherman  Act  section  2.  15 
use.  2. 

2.  EPS  owns  and  operates  the  Money 
Access  Service  ("M.\C")  ATM  network, 
which  has  market  power  or  monopoly 
power  in  the  market  for  regional  ATM 
network  access  in  the  affected  states. 
EPS  generally  prohibits  its  customers — 
banks,  savings  and  loan  associations 
and  credit  unions  (collectively  "banks") 
that  seek  to  make  ATM  network  services 
available  to  their  depositors — from 
obtaining  ATM  processing  services 
(described  at  paragraph  6  below)  from 
independent  data  processing  firms  who 
seek  to  compete  for  that  business. 


Instead  EPS  requires  MAC  customers 
either  to  obtain  those  services  from  EPS 
or  to  provide  them  in-house,  at  a  cost 
that  is  prohibitive  for  many  smaller 
banks. 

3.  As  more  fully  described  below, 
EPS's  tying  practice  not  only  serves  to 
raise  the  cost  to  banks  of  processing 
services,  but  also  prevents  banks  from 
participating  in  more  than  one  regional 
ATM  network.  Defendant  thereby  has 
maintained  its  monopoly  in  the  affected 
states. 

4.  The  United  States  seeks  a 
permanent  injunction,  pursuant  to 
Sherman  Act  section  4,  15  U.S.C.  4, 
prohibiting  EPS  from  refusing  to  allow 
its  customers  to  obtain  ATM  processing 
from  third  party  processors;  requiring 
EPS  to  connect  to  those  third  party 
processors  on  nondiscriminatory  terms; 
and  other  and  further  relief  appropriate 
to  remedy  these  violations. 

Definitions 

5.  "ATM  network"  means  an 
arrangement  whereby  more  than  one 
ATM  and  more  than  one  depository 
institution  (or  the  deposit  records  of 
such  depository  institutions)  are 
interconnected  by  electronic  or 
telecommunications  means,  to  one  or 
more  computers,  processors  or  switches 
for  the  purpose  of  providing  ATM 
services  to  the  retail  customers  of 
depository  institutions. 

6.  "ATM  processing"  means 
providing  the  data  processing  services 
and  telecommunications  facilities  and 
services  used: 

1.  To  operate,  monitor  and  support 
the  operation  of  ATMs  deployed  by  a 
depository  institution; 

2.  To  connect  the  ATMs  deployed  by 
a  depository  institution  to  that 
institution's  deposit  authorization 
records,  for  authorization  and 
confirmation  of  "on-us  transactions," 
and  the  record-keeping  and  other 
functions  related  to  such  transactions; 
and 

3.  To  connect  the  ATMs  deployed  by 
a  depository  institution  to  one  or  more 
branded  ATM  networks  for 
authorization  and  confirmation  of  "on- 
others  transactions."  and  the  record- 
keeping and  other  functions  related  to 
such  transactions. 

ATM  processing  can  be  provided  as  a 
service  distinct  from  branded  ATM 
network  access,  and  can  be  performed 
in  the  facilities  of  the  ATM  switch,  a 
depositor)-  institution's  own  facilities, 
or  in  the  facilities  of  a  data  processing 
service  organization. 

7.  "ATM  switch"  means  a 
telecommunications  and  data 
processing  facility  used  to  receive  and 
route  transactions  from  ATMs  or  ATM 


processors  to  data  processing  facilities 
used  by  depository  institutions  to 
authorize  ATM  transactions.  A  "MAC 
switch"  is  an  ATM  swritch  operated  by 
or  on  behalf  of,  or  providing  such 
functionality  for  branded  ATM  network 
access  to,  MAC  or  any  successor 
branded  ATM  network  controlled  by 
defendant. 

8.  "Interceptor  processor"  means  a 
depositor^'  institution  that  provides 
ATM  processing  for  itself. 

9.  "MAC"  means  Money  Access 
Service,  the  branded  ATM  network 
owTied,  controlled  and  operated  by  EPS. 
or  any  successor  brand  to  "MAC." 

10.  "Third  party  processor"  means 
any  person  that  currently  or  in  the 
future  offers  ATM  processing  services  to 
depository  institutions.  Third  party 
processors  may  include  both  depository 
institutions  providing  ATM  processing 
for  other  depository  institutions  and 
firms  unaffiliated  with  depository 
institutions  that  provide  such  services. 

Party  Defendant,  Jurisdiction  and  Venue 

11.  EPS  is  m.ade  a  defendant  in  this 
action.  EPS  has  its  principal  place  of 
business  at  1100  Carr  Road. 
Wilmington,  Delaware  19809.  EPS  is 
owned  by  four  bank  holding  companies: 
CoreStates  Financial  Corp.. 
Philadelphia.  Pa.;  PNC  Financial  Corp., 
Pittsburgh,  Pa;  Banc  One  Corp.. 
Columbus,  Ohio;  and  KeyCorp,  Albany, 
New  York.  EPS  owns  and  operates 
MAC,  a  regional  ATM  network,  and 
other  businesses.  "EPS"  and  "MAC"  are 
used  interchangeably  in  this  Complaint. 

12.  This  Court  has  jurisdiction  over 
the  subject  matter  of  this  civil  antitrust 
action  pursuant  to  Section  4  of  the 
Sherman  Act,  15  U.S.C.  4.  This  Court 
has  jurisdiction  over  EPS  pursuant  to 
Section  12  of  the  Clayton  Act,  15  U.S.C. 
22. 

13.  EPS  is  a  Delaware  corporation, 
and  is  found  and  transacts  business  in 
the  District  of  Delaware.  Venue  is 
proper  in  the  District  of  Delaware 
pursuant  to  15  U.S.C.  12  and  28  U.S.C. 
1491. 

Interstate  Commerce 

14.  Defendant's  MAC  ATM  network  is 
the  largest  ATM  network  in  the  United 
States  by  transaction  volume.  In  1992, 
the  MAC  network  handled  92  million 
transactions  monthly  for  1,455 
depository  institutions  deploying  13 
thousand  ATMs. 

15.  The  MAC  network  operates  in 
interstate  commerce,  and  defendant's 
practices  affect  interstate  commerce. 
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The  MAC  ATM  Network  and  Its 
Practices 

16.  ATMs  permit  a  depositor,  using  an 
ATM  card  and  personal  identification 
number,  to  obtain  cash,  monitor  account 
balances,  and  transfer  money  or  make 
payments.  Some  ATMs  also  permit 
customers  to  make  deposits,  and  some 
dispense  items  of  value  other  than  cash 
(such  as  travelers  checks,  railroad 
tickets,  etc.)  ATMs  usually  are  owned 
and  maintained  by  individual  banks, 
and  are  deployed  by  banks  on  premises 
and  at  other  public  locations  convenient 
to  their  customers. 

17.  ATMs  typically  are  connected  by 
telephone  wires  to  a  computer  that 
provides  processing,  also  known  as 
driving,  for  several  ATMs.  That 
computer  often  is  connected  to  a 
network  switch,  such  as  the  MAC 
switch,  for  interchange  of  transactions 
among  otherwise  unaffiliated  banks.  An 
ATM  network  typically  charges  a  switch 
fee  per  transaction,  and  may  also  charge 
various  monthly  or  armual  membership 
fees.  The  processor  charges  a  separate 
fee  for  its  services.  Outside  the  MAC 
network,  the  driwng  computer  might  be 
operated  by  the  bank,  by  a  network,  or 
by  an  independent  data  processing  firm, 
and  driving  computer  might  connect 
those  ATMs  to  several  different 
networks.  MAC's  rules  and  practices, 
however,  constrain  interconnection  of 
different  ATM  networks. 

18.  Banks  seek  to  participate  in  shared 
ATM  networks,  such  as  MAC,  in  order 
to  give  their  depositors  ubiquitous 
access  to  their  accounts.  While  a  bank 
can  deploy  its  ov^ti  ATT^Is,  the 
advantage  to  a  shared  ATM  network  is 
that  a  bank's  dejxjsitors  will  be  able  to 
USB  ATMs  at  many  more  locations  than 
one  bank  alone  could  practicably 
support.  The  areas  a  bank  seeks  to  serve 
thfough  a  shared  ATNi  network  include 
the  areas  in  which  its  depositors  live, 
work  and  ship,  and  the  broader  areas  in 
which  they  move  regularly.  A  bank's 
abihty  to  offer  its  depositors  access  to 
other  bank's  ATMs,  and  thereby  to  offer 
its  depositors  convenient  access  to  their 
accounts,  is  in  most  bankers'  view 
necessary  to  attract  and  retain  deposits. 
A  bank— particularly  a  small  bank,  thrift 
or  credit  union  with  one  or  only  a  few 
offices — would  be  at  a  competitive 
disadvantage  if  it  could  not  offer  its 
depositors  access  to  many  conveniently 
located  ATTvls.  Because  no  other  service 
constitutes  a  reasonably  close  substitute 
for  regional  ATM  network  access, 
regional  ATM  networks  constitutes  a 
product  market  and  a  line  of  commerce 
witjhin  the  meaning  of  the  antitrust 
laW$. 


19.  The  MAC  network  is  the  dominant 
ATM  network  in  the  affected  states.  In 
Pennsylvania,  New  Jersey  and  Delaware, 
more  than  90%  of  the  ATMs  are 
connected  to  MAC;  in  New  Hampshire, 
approximately  80%  of  the  ATMs  are 
connected  to  MAC.  No  other  regional 
network  has  a  significant  presence  in 
Pennsylvania,  Delaware.  West  Virginia 
or  New  Hampshire.  Although  the  New 
York  Cash  Exchange  ("NYCE")  ATM 
network  has  a  presence  in  New  Jersey, 
for  reasons  set  forth  below,  EPS's  MAC 
network  nonetheless  has  monopoly  or 
market  power  in  New  Jersey. 

20.  Nearly  all  banks  in  the  affected 
states  believe  they  have  no  choice  but  to 
participate  in  the  KL^C  network.  Banks 
in  the  affected  states  affiliate  with  MAC 
because  MAC  is  the  only  ATM  network 
that  provides  ubiquitous  ATM  network 
access  throughout  all  or  most  of  the 
contiguous  affected  states.  Banks  that  do 
not  seek  to  provide  regional  ATM 
network  access  in  areas  smaller  than 
these  States  do  not  have  significantly 
greater  alternatives  than  do  statewide 
banks. 

21.  Banks  in  the  affected  states  often 
obtain  ATM  network  access  from  M.^C 
even  though  defendant's  switching  and 
processing  fees,  and  other  costs  of  doing 
business  with  MAC,  are  higher  than 
those  charged  by  other  networks  and  by 
independent  processors.  Defendant  has 
market  power  in  the  market  for  regional 
ATM  network  access  in  the  affected 
states.  That  market  power  is  of  sufficient 
size  and  durability  to  constitute 
monopolv  power. 

22.  Until  1992,  MAC  generally  did  not 
permit  its  customers  to  participate  in 
rival  ATM  networks  while  also 
participating  in  MAC  While  the  rule 
against  multiple  affiliations  was 
formally  dropped  in  1992,  M.\C  engages 
in  practices  that  make  it  impractical  for 
many  participating  banks — particularly 
smaller  banks — to  belong  to  a  rival 
network  while  belonging  to  MAC.  In 
particular.  MAC  requires  banl-s  either  to 
obtain  ATM  driving  from  defendant  or 
to  provide  ATM  driving  in-house  as 
intercept  processors,  which  is 
prohibitively  expensive  for  many 
smaller  banks,  thrifts  and  credit  unions. 
MAC  generally  forbids  its  noiwork 
customers  from  obtaining  ATM  driving 
from  any  of  the  several  data  processing 
firms  that  provide  that  ser\  ic  e  in  a 
national  market. 

23.  There  are  several  regional  and 
national  firms  in  the  business  of  ATM 
processing  that  could  and  would  seek  to 
compete  to  provide  ATM  driving 
services  to  MAC  network  members. 
Absent  MAC's  prohibition,  many  MAC 
customers  would  seek  lo  obti3in  ATTvl 
processing  from  these  or  other  firms. 


Defendant's  rules  and  practices  thus 
prevent  willing  buyers  and  sellers  from 
conducting  business  at  competitively 
determined  prices  and  terms. 

24.  Once  defendant  drives  a  bank's 
ATM,  defendant  can  prevent  that  bank 
from  connecting  its  ATM  to  another 
network.  To  connect  to  a  network  other 
than  MAC,  .\14Cmust  establish  the 
connection.  M.\C  generally  has  not 
provided  connections  to  the  ATM 
networks  that  would  be  its  strongest 
competitors. 

25.  The  anticompetitive  effects  of 
MAC'S  "no-third-party-processing"  rule 
are  twofold. 

a.  First,  it  excludes  competitors  from 
the  market  for  ATM  processing  in  areas 
where  MAC  has  market  jjower  in  the 
market  for  ATM  network  access, 
extending  the  exercise  of  that  market 
power  into  the  processing  market  and 
permitting  MAC  to  charge  higher 
prices— which  it  does  both  directly  and 
indirectly;  and 

b.  Second,  by  preventing  many  banks 
from  participating  in  networks  other 
than  MAC,  the  rule  makes  it 
substantially  more  difficult  for  other 
networks  to  enter  info  MAC's  areas  of 
dominance  to  compete  with  MAC.  The 
rule  therefore  serves  to  exclude 
competitors  and  maintain  MAC's 
.monopoly  power. 

26.  The  rule  against  third  party 
processing  is  not  necessary  to  obtain 
any  efficiencies  or  quality  control 
assurances  that  could  noi  reasonably  be 
obtained  through  less  anticompotitive 
means.  MAC  allows  some  of  its  largest 
members  to  use  third  party  processors, 
and  permits  those  third  party  processors 
to  connect  to  MAC.  but  will  not  allow 
thosi?  same  third  party  processors  to 
prove  ATM  driving  services  to  other 
smaller  MAC  customers. 

First  \  inhtion  Alleged 

27.  The  I'nited  States  repeats  and 
reallfges  the  allegations  of  paragraphs  1 
lo  25  herein. 

28.  The  provision  by  defendant  of 
AT>.i  network  access  and  processing 
servi«  (•<;  pursuant  to  MAC's  rules, 
constitnle  an  agreement  or  agreements 
williin  the  meaning  of  Section  1  of  the 
Shermun  Act. 

29.  Regional  ATM  network  access  and;. 
ATM  procos.sing  are  separate  products. 

.'iO.  Defendant  has  market  power  in 
the  market  for  regional  ATM  network 
accos.s  in  the  affected  states. 

31.  The  amount  of  commerce  affected 
in  '.hi;  market  for  ATM  processing  in  the 
.iffccted  states  is  substantial. 

32.  Defendant's  rules  and  practices  act 
to  force  many  of  its  ATM  network 
access  customers  to  purchase  ATM 
processing  from  defendant,  rather  than 


24714 


Federal  Register  /  Vol.  59.  No.  91  /  Thursday,  May  12.  1994  /  Notices 


from  other  firms  of  the  customer's 
choosing. 

33.  Defendant's  tying  arrangement 
unreasonably  restrains  trade  and  is 
unlawful  per  se  under  Section  1  of  the 
Sherman  Act. 

Second  Violation  Alleged 

34.  The  United  States  repeats  and 
realleges  the  allegations  of  paragraphs  1 
to  33  herein. 

35.  Defendant  possesses  substantial 
monopoly  power  in  the  market  for 
regional  ATM  network  access  in  the 
affected  states. 

36.  Defendant  willfully  has 
maintained  its  monopoly  power  in  the 
market  for  regional  ATM  network  access 
in  the  affected  states  through 
exclusionary  practices. 

37.  Defendant's  actions  and  practices 
constitute  unlawful  monopolization 
under  Section  2  of  the  Sherman  Act. 

Prayer  for  Relief 

Wherefore,  plaintiff  the  United  States 
prays  that: 

a.  Defendant  be  enjoined  from 
requiring  any  depository  institution  that 
obtains  ATM  network  access  from 
defendant  to  obtain  any  ATM 
processing  from  defendant;  from  selling 
or  contracting  to  see  access  to, 
membership  in,  or  switching  of 
transactions  by  the  MAC  network,  on 
the  condition,  agreement,  or 
understanding  that  the  purchaser 
thereof  shall  not  use  or  purchase  ATM 
processing  services  from  any  other 
person;  or  from  restricting  in  any 
manner,  directly  or  indirectly,  the 
ability  of  a  depository  institution  to 
obtain  ATM  processing  for  access  to  the 
MAC  ATM  network  from  any  person 
other  than  defendant; 

b.  Defendant  be  enjoined  to  provide 
third  party  processors  with 
nondiscriminatory  access  to  the  MAC 
switch  that  is  at  least  equal  in  type  and 
quality  to  the  access  MAC  provides  to 
intercept  processors; 

c.  Defendant-be  enjoined  from 
discriminating  in  the  pricing  of  access 
to  the  MAC  network; 

d.  The  United  States  be  granted  such 
other  structural,  injunctive  or  further 
relief  as  this  Court  may  deem  just  and 
proper,  and 

e.  The  United  States  recover  the  costs 
in  this  action. 


Dated:  April  21. 1994. 
Anne  K.  Bingaman, 
Assistant  Attorney  General. 
Robert  E.  Litan, 

Deputy  Assistant  Attorney  General. 
Mark  C.  Schechter, 

Deputy  Director  of  Operations,  Antitrust 
Division.  U.S.  Department  of  Justice, 
Washington.  DC  20530. 

Richard  L.  Rosen, 

Chief,  Communications  and  Finance  Section, 
Antitrust  Division,  555  Fourth  Street,  NW., 
Washington,  DC. 

Richard  Liebeskind, 

Assistant  Chief,  Communications  &  Finance 

Section. 

Don  Allen  Resnikoff, 

Attorney,  Communications  &  Finance 

Section. 

John  J.  Sciortino. 

Attorney.  Communications  6- Finance 

Section. 

Kevin  C.  Quin. 

Attorney.  Communications  &■  Finance 
Section.  Antitrust  Division.  555  Fourth  Street, 
NW.,  Washington,  DC  20001,  (202)  514-5628. 

Richard  G.  Andrews. 

United  States  Attorney. 

Nina  A.  Pala, 

Assistant  United  States  Attorney,  Delaware 

Bar  No.  2622.  District  of  Delaware,  1201 

Market  Street,  Wilmington,  Delaware  19801, 

(302)573-6277. 

Stipulation 

It  is  hereby  stipulated  and  agreed,  by 
and  between  the  undersigned  parties,  by 
their  respective  attorneys,  that: 

1.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act,  15  U.S.C.  16,  and  without 
further  notice  to  any  party  or  other 
proceedings,  provided  that  plaintiff  has 
not  withdrawn  its  consent,  which  it  may 
do  at  any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  serving 
notice  thereof  on  defendants  and  by 
filing  that  notice  with  the  Court. 

2.  The  parties  shall  abide  by  and 
comply  with  paragraphs  IV. J. 4  and 
IV.J.5  of  the  proposed  Final  Judgment 
pending  entr>'  of  the  Final  Judgment. 
The  parties  likewise  shall  abide  by  and 
comply  with  all  other  paragraphs  of 
Section  IV  of  the  proposed  Final 
Judgment  pending  its  entry,  provided 
that,  not  later  than  September  1.  1994. 
the  public  comment  period  provided  for 
in  15  U.S.C.  16  shall  have  expired  and 
the  Department  of  Justice  shall  have 
filed  with  the  district  court  its  motion 


for  entry  of  the  proposed  Final 
Judgment  in  its  entirety  and  without 
modification. 

3.  In  the  event  plaintiff  withdraws  its 
consent  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  will  be  of 
no  effect  whatever,  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  euiy  party  in  this  or  any 
other  proceeding. 

4.  Tnis  Stipulation  and  the  Final 
Judgment  to  which  it  relates  are  for 
settlement  purposes  only  and  do  not 
constitute  an  admission  'oy  defendant  in 
this  or  any  other  proceedings  that 
Section  1  or  2  of  the  Sherman  Act,  15 
U.S.C.  1.  2,  or  any  other  provision  of 
law.  has  been  violated. 

Counsel  for  the  Plaintiff: 
Anne  K.  Bingaman. 
Assistant  Attorney  General. 
Robert  E.  Litan. 

Deputy  Assistant  Attorney  General. 
Mark  C.  Schechter. 
Deputy  Director  of  Operations. 
Antitrust  Division. 

U.S.  Department  of  Justice,  Washington,  DC 
20530. 

Richard  L.  Rosen. 

Chief.  Communications  &■  Finance  Section. 

U.S.  Department  of  Justice, 

Antitrust  Division.  Communications  and 

Finance  Section,  555  Fourth  Street,  NW.. 

Washington.  DC  20001. 

Richard  Liebeskind. 
Assistant  Chief. 

John  J.  Sciortino, 

Don  Allen  Resnikoff,  Kevin  C.  Quin, 

Attorneys. 

U.S.  Department  of  Justice. 
Antitrust  Division,  Communications  and 
Finance  Section,  555  Fourth  Street,  NW., 
Washington,  DC  20001,  (202)  514-5628. 

Richard  G.  Andrews. 

United  States  Attorney,  District  of  Delaware. 

Counsel  For  the  Defendants: 
Stephen  Paul  Mahinka. 
Morgan,  Lewis  &  Bockius,  1800  M  Street  NW., 
Washington  DC 20036,  (202)  467-7205. 

Nina  A.  Pala. 

Assistant  United  States  Attorney,  Delaware 
Bar  No.  2622,  District  of  Delaware,  1201 
Market  Street.  Wilmington,  Delaware  19801. 
(302)  573-6277. 

Brett  D.  Fallon. 

Smith.  Katzenstcin  6-Furlow,  Delaware  Bar 
No.  2480,  1220  Market  Street,  5th  Floor, 
Wilmington,  Delaware  19801,  (302)  652-8400. 

Dated:  April  21.  1994. 
Final  |udgment 

Whereas  Plaintiff.  United  States  of 
America,  having  filed  its  Complaint  in 
this  action  on  April  21.  1994.  and 
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plaintiff  and  defendant,  by  their 
■  respective  attorneys,  having  consented 
to  the  entry  of  this  Final  Judgment 
without  trial  or  adjudication  of  any 
issue  of  fact  or  law;  and  without  this 
Final  Judgment  constituting  any 
evidence  or  admission  by  anv  party 
with  respect  to  any  issue  of  fact  or  law; 

And  whereas  defendant  has  agreed  to 
be  bound  by  the  provisions  of  this  Final 
Judgment  pending  its  aoproval  bv  the 
Court; 

iNow,  therefore,  before  any  testimony 
isi  taken,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law, 
and  upon  consent  of  the  parties,  it  is 
hereby 

Ordered,  adjudged  and  decreed  as 
fallows: 

1 

/u  I  isdiction 

frhis  Court  has  jurisdiction  of  the 
subject  matter  of  this  action  and  of  the 
person  of  the  defendant.  The  Complaint 
states  a  claim  upon  which  relief  may  be 
granted  against  the  defendant  under 
Sections  1  and  2  of  the  Sherman  Act.  15 
U.S.C.  §1,2. 

II 

Definitions 

As  u.sed  in  this  Final  Judgment: 
'',\.  "Defendant"  and  "EPS"  means 
defendant  Electronic  Payment  Services, 
Inc.,  its  divisions,  subsidiaries, 
affdiates,  agents,  officers,  employees, 
sujacessors  and  assigns,  and  without 
restriction  means  the  business  currently 
knjown  as  "Money  Access  Service  '  or 
"NIAC,"  its  employees,  agents,  officers, 
anjd  any  successor  or  assign  of  that 
biisiness  or  any  significant  portion  of 
the  assets  of  that  business.  "Defendant" 
also  includes  all  persons  made  subject 
to  this  Final  Judgment  pursuant  to 
Section  III  hereof. 

B.  "ATM"  means  automatic  teller 
machine,  a  machine  typically  owned 
and  deployed  by  a  depository 
institution,  and  used  by  depositors  of 
th^t  institution  and  others  to  withdraw 
ca$h  and,  in  certain  configurations,  to 
perform  one  or  more  of  the  following 
additional  functions:  account  inquiry, 
payment  authorization,  transfer  or 
deposit. 

^.  "ATM  network"  means  an 
arrangement  '.vbercby  more  than  one 
ATM  and  mure  than  one  depository 
ins;tilution  (or  the  deposit  records  of 
such  depository  institutions)  are 
intprconnected  by  electronic  or 
telecommunications  means,  to  one  or 
mcjre  computers,  processors  or  switches 
for, the  purpose  of  providing  ATM 
serjiaces  to  the  retail  customers  of 
dettOsitury  institutions. 


D.  "ATM  processing"  n^eans 
providing  the  data  processing  services 
and  telecommunications  facilities  and 
services  used: 

1.  To  operate,  monitor  and  support 
the  operation  of  ATMs  deployed  by  a 
depository  institution; 

2.  To  connect  the  ATMs  deployed  by 
a  depository  institution  to  that 
institution's  deposit  authorization 
records,  for  authorization  and 
confirmation  of  "on-us  transactions." 
and  the  recordkeeping  and  other 
functions  related  to  such  transactions; 
and 

3.  To  connect  the  ATMs  deployed  by 
a  depository  institution  to  one  or  more 
branded  ATM  networks  for 
authorization  and  confirmation  of  "on- 
others  transactions."  and  the 
recordkeeping  and  other  functions 
related  to  such  transactions. 

ATM  processing  can  be  provided  as  a 
service  distinct  fi-om  branded  ATM 
network  access,  and  can  be  performed 
in  the  facilities  of  the  ATM  switch,  a 
depository  institution's  own  facilities, 
or  in  the  facilities  of  a  data  processing 
service  organization. 

E.  "ATM  switch"  means  a 
telecommunications  and  data 
processing  facility  used  to  receive  and 
route  transactions  from  ATMs  or  ATM 
processors  to  data  processing  facilities 
used  by  depository  institutions  to 
authorize  ATM  transactions.  A  "MAC 
switch"  is  an  ATM  switch  operated  by 
or  on  behalf  of,  or  providing  such 
functionality  for  branded  ATM  network 
access  to,  the  MAC  or  any  successor 
branded  ATM  network  controlled  by 
defendant. 

F.  "Authorization  processing"  meajis 
providing  the  data  processing  services 
and  telecommunications  facilities  and 
services  used  to  connect  a  branded  ATM 
network  to  a  depositor^'  institution's 
deposit  authorization  records,  for 
authorization  and  confinnation  of  ATM 
transactions,  and  the  recordkeeping  and 
other  functions  related  to  such 
transactions. 

G.  "Branded  ATM  network  access  " 
means  access  to  an  ATM  network 
identified  by  a  common  trademark  or 
logo  displayed  on  ATMs  and  ATM 
cards,  and  includes  the  offering  for  sale 
of  the  ability  for  an  ATM  card  holder 
with  an  account  at  one  member 
depository  institution  to  request 
withdrawal,  deposit,  payment 
authorization,  transfer  or  account 
inquiry  transactions  at  an  ATM 
identified  by  a  network's  trademark  or 
logo  owned  by  another  member 
depository  institution;  transaction 
switching  by  an  ATM  switch;  and  the 
right  to  brand  ATMs  or  ATM  cards  with 


the  trademark  or  logo  of  an  ATM 
network. 

H.  "Depository  institution"  means  a 
bank,  savings  bank,  savings  and  loan 
association,  credit  union  or  other 
institution  authorized  by  federal  or  state 
law  to  take  deposits.  For  the  purpose  of 
this  Final  Judgment,  "depository 
institution"  also  includes  any  other 
member  of  a  branded  ATM  network 
operated  by  defendant  that  also  deplovs 
ATT^s  within  that  network. 

I.  "Intercept  processor  '  means  a 
depository  institution  that  provides 
ATM  processing  for  itself. 

J.  "MAC"  means  Money  Access 
Service,  the  branded  ATM  network 
owned,  controlled  and  operated  by  EPS, 
or  any  successor  brand  to  "MAC.*^ 

K.  "MAC  Midwest  Platform"  means 
MAC'S  data  facility  (or  facilities)  that  on 
October  1, 1994.  provides  branded  ATM 
network  access  to  depository 
institutions  located  in  the  States  of 
Illinois,  Indiana,  Kentucky,  Michigan. 
Ohio  and  Tennessee,  and  at  least  the 
greater  number  of  the  depository 
institutions  in  the  State  of  West  Virginia 
that  are  branded  ATM  network 
customers  of  defendant. 

L.  "Person"  means  any  natural 
person,  corporation,  firm,  company,  sole 
proprietorship,  partnership,  association, 
institute,  governmental  unit,  or  other 
legal  entity. 

M.  "Third  party  processor"  means 
any  person  that  currently  or  in  the 
future  offers  ATM  processing  ser\  ices  lo 
depository  institutions.  Third  party 
processors  may  include  both  depository 
institutions  providing  ATM  processing 
for  other  depository  institutions  and 
firms  unaffiliated  with  depository 
institutions  that  provide  such  services. 
A  third  party  processor  is  "qualified" 
within  the  meaning  of  this  Final 
Judgment  if  it  is  qualified  within  the 
meaning  of  Section  IV. E  below. 

Ill 

Applicability 

The  Final  Judgment  shall  apply  to 
defendant  and  each  of  its  affiliates, 
subsidiaries,  officers,  directors, 
employees,  agents,  successors,  and 
assigns;  to  any  successor  to  any 
substantial  part  of  the  MAC  business;  to 
any  entity  that  controls  defendant  as 
control  currently  is  defined  under  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976  and  its 
implementing  regulations  (see  16  CFR 
801.1(b));  and  to  all  persons  acting  in 
concert  with  defendant  and  having 
actual  notice  of  this  Final  Judgment. 
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IV 

Prohibited  Conduct 

Defendant  is  pennanrntly  enjoined 
and  restrained  as  follows: 

A.  Defendant  shall  not  require  any 
dt^positcry  institution  that  obtains 
branded  ATM  network  acxess  from 
defendant  to  obtain  any  ATM 
processing  or  authorization  processing 
from  defendant.  Defendant  shall  not 
maintain  or  enforce  any  rule,  policy, 
contract,  agreement  or  arrangement 
pursuant  to  which  defendant  requires 
any  depository  institution  to  obtain 
ATM  processing  or  authorization 
processing  from  defendant:  that 
prohibits  or  purports  to  prohibit  a 
depository  institution  from  obtaining 
ATM  processing  or  authorization 
processing  from  any  third  party 
]»rocessor;  or  that  conditions  MAC 
membership  or  availability  of  MAC  or 
any  successor  branded  ATM  network 
access  on  any  depository  institution's 
obtaining  ATM  processing  or 
authorization  processing  from  defendant 
or  not  obtaining  ATM  processing  or 
authorization  processing  from  a 
qualified  third  party  processor. 

B.  Defendant  shall  not  sell  or  contract 
to  sell  access  to.  membership  in,  or 
switching  of  transactions  by  the  MAC  or 
any  successor  branded  ATM  network 
controlled  by  defendant,  on  the 
condition,  agreement,  or  understanding 
that  the  purchaser  thereof  shall  not  use 
or  purchase  ATM  processing  or 
authorization  processing  services  from 
any  other  person. 

C.  Defendant  shall  not  establish  as 
any  condition,  agreement,  or 
understanding  with  respect  to  access  to, 
membership  in,  or  switching  of 
transactions  by  the  MAC  or  any 
successor  branded  ATM  network 
controlled  by  defendiint.  or  the  price  or 
terms  of  such  access,  membership,  nr 
.switching,  that  the  purchaser  thereof 
shall  not  use  or  purcha.-^e  ATM 
processing  or  authnri/atirn  processing 
services  from  any  other  person. 
Defendant  shall  not  impose  any 
additional  fees  on  any  depositOiV 
in.stitiiti')n  based  on  its  obtaining  ATM 
processing  or  authorization  processing 
from  any  person  other  than  defendant, 
except  that  deft-ndant  may  impose 
additional  fees  for  set-up  and 
establishment  of  thr;  network.  Defendant 
will  not  require  an  unreasonable 
amount  of  set-up  and  establishment 
It^sting  and  certification.  The  aggregate 
of  set-up  and/or  establishment  fees 
charged  to  a  depository  institution,  as 
idlowed  by  this  paragraph,  and/or  its 
third  party  processor,  as  allowed  by 
l-aragraph  1V.E.2  of  this  Final  Judgment, 
shall  net  exceed  SI 00  per  person  hour 


expended  by  Defendant  up  to  a 
maximum  of  $1,000  unless  significajit 
difficulties  that  require  additional  work 
are  caused  by  the  third  party  processor 
or  the  depository  institution.  In  such 
case.  Defendant  will  charge  $100  per 
hour  for  the  next  40  person  hours  and 
$250  per  hour  for  each  additional  hour 
thai  it  expends.  The  hourly  rates  and 
maximum  fees  set  forth  in  this 
paragraph  may  be  adjusted  over  the 
term  of  this  Final  Judgment  in 
accordance  with  the  Consumer  Price 
Index. 

D.  Defendant  shall  not  restrict  in  any 
manner,  directly  or  indirectly,  the 
ability  of  a  depository  institution  to 
obtain  ATM  processing  or  authorization 
processing  for  access  to  the  MAC  or  any 
successor  branded  ATM  network 
controlled  by  defendant  from  any 
qualified  third  party  processor. 
Defendant  shall  not  require  any 
depository  institution  that  obtains  ATM 
processing  or  authorization  processing 
from  a  third  party  processor  to  obtain 
any  other  service  that  is  not  required  to 
provide  such  ATM  or  authorization 
processing  from  that  processor  or  from 
any  other  person. 

E.  Defendant  shall  provide  qualified 
third  party  processors  with 
nondiscriminatory  branded  ATM 
network  access  to  the  MAC  or  any 
successor  branded  ATM  network 
controlled  by  defendant  that  is  at  least 
equal  in  type  and  quality  to  the  access 
defendant:  (a)  Provides  to  intercept 
processors,  and  (b)  provided  to  intercept 
processors  as  of  the  date  of  the 
commencement  of  this  action. 
Defendant  shall  not  deny  any  qualified 
third  party  processor  access  to 
telecommunications  ports  or  links 
necessary  for  the  third  party  processor 
to  provide  ATM  processing  or 
authorization  processing  for  depositor^' 
institutions  obtaining  ATM  network 
access  frorP'  defendajit.  Defendant  shall 
permit  qualified  third  party  processors 
to  aggregate  transactions  of  multiple 
banks  over  one  or  several 
telecommunications  links  and  ports  as 
technically  reasonable,  and  defendant 
sKjH  not  require  lliird  party  processors 
to  obtain  a  separate  link  or  port  for  each 
of  its  depository  institution  customers. 
A  third  party  processor  is  qualified, 
within  the  meaning  of  this  Final 
Judgment,  if  it  completes  defendant's 
certification  process  and  meets: 

1.  The  technical,  fi.iancial  and 
operating  criteria  for  iiilercept 
processors  and  third  party  processors 
that  provide  serv  ices  lo  only  one 
depository  institution  est^iblished  by 
defiitidant  and  in  efft^t  as  of  the  date  of 
commencement  of  this  action,  or  such 
other  reasonable  and  nondiscriminatory- 


technical,  financial  and  operating 
criteria  for  intercept  processors  and 
third  party  processort  hereafter 
established  by  defendant;  and 

2.  Such  additional  technical  criteria 
regarding  transaction  information 
transmitted  and  llie  format  for 
transmission  of  such  information  as  is 
reasonably  appropriate  fur  third  party 
ATM  processing  for  unaffiliated 
midtiple  banks.  No  such  criteria  shall 
distinguish  or  discriminate  between 
interc  ept  processors  and  third  party 
processors,  except  that  volume 
discounts  may  Ite  offered  in  a 
nondiscriminatory  manner  as  provided 
in  paragraph  IV. G  of  this  Final 
Judgment.  Defendant  shall  not  require 
any  third  party  processor  to  satisfy 
additional  certification  requirements,  or 
pay  additional  certification  fees  (other 
than  reasonable  set-up  fees),  by  reason 
of  its  seeking  or  obtaining  the  business 
of  additional  customers  as  long  as  the 
processor  elects  to  employ  for  these 
additional  customers  a  message  format/ 
communications  protocol  combination 
for  which  defendant  already  has 
certified  the  processor. 
Notwithstanding  the  foregoing. 
Defendant  is  not  required  to  certify  as  a 
qualified  processor  any  branded  ATM 
network  that  is  dominant  on  a  state- 
wide basis  or  a  subsidiary  of  such 
network  that  seeks  to  become  a  qualified 
processor  in  the  MAC  or  any  successor 
branded  ATM  network  controlled  by 
Defendant  unless  reciprocal  access  to 
become  a  processor  in  that  network  is 
available  on  a  substantially  similar  basis 
as  to  pricing  and  terms  to  all  quafified 
third  party  processors  including  oLher 
branded  ATM  networks  that  offer  third 
party  ATM  or  authorization  processing 
to  depository  institutions. 

F.  Defendant  shall  not  terminate  any 
third  party  processor's  access  to  the 
MAC  or  any  successor  branded  ATM 
network  controlled  by  defendant  except 
on  written  notice  to  the  processor  thirty 
(30)  days  before  such  termination, 
except  thtit  Defendant  can  terminate  any 
processor  immediately  if  that  processor: 
(1)  Fails  to  pay  at  any  time  sf?ocificd 
fees,  charges  or  other  amounts  duo  and 
owed  to  defendant  or  any  participant  in 
defendant's  branded  ATNl  network;  (2) 
violates  any  law  or  government 
regulation  applicable  to  it  that  has 
adverse  effect  upon  the  MAC  or  any 
successor  branded  ATM  network 
controlled  by  defendant;  (3)  has  a 
bankruptcy  or  insolvency  proceeding 
filed  against  it;  or  (4)  appoints  or  has 
appointed  by  court  order  a  trustee  or 
receiver  for  any  substantial  part  of  its 
property.  Defendant  shall  provide  a 
copy  of  any  notice  of  termination  to  the 


Antitrust  Division  of  the  Department  of 
Justice,  to  the  attention  of  counsel  of 
PQCord  or  their  named  successors.  Any 
termination  in  violation  of  this  Final 
Judgment  shall  constitute  a  contempt  of 
this  Court  and  be  punishable  thereby. 

G.  Defendant  shall  not  discriminate  in 
the  pricing  of  branded  ATM  network 
access  to  the  MAC  or  any  successor 
branded  ATM  network  controlled  by 
defendant  on  the  basis  of  a  customer's 
choice  of  ATM  processor,  but  shall  offer 
branded  ATM  network  access  on  a 
nondiscriminatory  basis,  except  that: 

1.  Defendant  may  offer  volume 
discounts  on  branded  ATM  network 
access  fees  on  a  nondiscriminatory 
basis,  provided' that  defendant  shall 
permit  any  depository  institution  or 
third  party  processor  for  a  depository 
institution  to  aggregate  that  institution's 
transaction  volume  delivered  to  a  MAC 
switch,  and  any  such  depository 
institution  shall  be  entitled  to  any  such 
nondiscriminatory  volume  discount. 
Defendant  shall  not  offer  volume 
discounts  to  a  depositor^'  institution 
operating  as  an  intercept  processor  that 
are  more  favorable  than  those  offer  to  a 
depositor}-  institution  that  obtains  ATM 
or  authorization  processing  from  a 
qualified  third  partv  processor. 

2.  Defendant  shafl  oe  permitted  to 
offnr  depositor)'  institutions  the  option 
of  obtaining  transaction  switching 
between  member  depositor^'  institutions 
by  third  party  processors  at 
nondiscriminalon,'  royalties  that  shall 
not  be  greater  than  the  price  for 
switched  transactions. 

3.  Defendant  shall  provide  branded 
ATM  network  access  pursuant  to  a 
nondiscriminatory  price  schedule 
applicable  at  least  to  depository 
institutions  located  in  the  States  of 
Pennsylvania.  New  Jersey,  and 
Delaware.  Defendant's  provision  of 
branded  ATM  network  access  in  States 
other  than  Pennsylvania,  New  Jersev, 
ajjid  Delaware,  pursuant  to  a 
nondiscriminatory  price  schedule  in 
oyie  State,  shall  not  be  deemed  to  be 
discriminatory  by  reason  of  the  use  of  a 
different  price  schedule  in  another 
SJite. 

H.  Defendant  shall  not  restrict  in  any 
rraanner  the  ability  of  a  depository 
institution  to  obtain  branded  ATM 
nirlwork  access  through  qualified  third 
pfiTty  processors  or  through  their  own 
intercept  processor  facilities  to  multiple 
providers  of  branded  ATM  network 
access.  Defendant  shall  not  condition  its 
provision  of  branded  ATM  network 
access  on  a  depository  institution's  not 
obtaining  branded  A'TM  network  access 
from  any  other  person.  Defendant  shall 
not  sell  or  contract  to  sell  access  to. 
mpmbership  in,  or  switching  of 
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transactions  by  any  branded  ATM 
network  controlled  by  defendant,  on  the 
condition,  agreement,  or  understanding 
that  the  purchaser  thereof  shall  not  use 
or  purchase  branded  ATM  network 
access  from  any  other  person,  or 
establish  a  price  for,  discount  from,  or 
rebate  upon  access  to,  membership  in. 
or  swritching  of  transactions  by  the  MAC 
or  any  successor  branded  ATM  network 
controlled  by  defendant,  on  the 
condition,  agreement,  or  understanding 
that  the  purchaser  thereof  shall  not  use 
or  purchase  branded  ATM  network 
access  from  any  other  person.  Defendant 
shall  in  no  manner  restrict  any 
depository  institution  ATM  deployer 
that  chooses  to  be  affiliated  with 
multiple  ATM  networks  from  displaying 
multiple  ATM  network  logos  on  its 
ATMs.  Defendant  shall  not  prohibit  any 
depository  institution  ATM  card  issuer 
located  in  the  States  of  Pennsylvania, 
New  Jersey.  Delaware.  Indiana  or  Ohio 
that  chooses  to  be  affiliated  with 
multiple  ATM  networks  from  issuing 
cards  that  display  multiple  ATM 
network  logos.  Notwithstanding  the 
preceding.  Defendant  may  require  that 
its  ATM  network  logo  be  displayed  on 
ATMs  and  ATM  cards  in  equal 
frequency  and  prominence  as  the  logos 
of  any  other  ATM  networks  and  may 
restrict  the  branding  of  access  cards  that 
contain  an  integrated  circuit  computer 
chip  with  a  stored  value  function. 
Defendant  shall  in  no  manner  restrict 
any  depository  institution  ATM 
deployer  from  enabling  ATMs  to 
function  in  multiple  ATM  networks. 

I.  Notwithstanding  the  preceding, 
defendant  is  not  enjoined  from  entering 
into  an  agreement,  not  inconsistent  with 
the  terms  of  this  Final  Judgment,  for  the 
provision  of  ATM  processing  or 
authorization  processing  to  any 
depository  institution  to  which 
defendant  has  provided  actual  notice  of, 
and  a  true  copy  of,  this  Final  Judgment. 
Any  such  agreement  shall  be  severable 
from  any  agreement  to  provide  branded 
ATM  network  access  to  the  MAC  or  any 
successor  branded  ATM  network 
controlled  by  defendant. 

J.  The  injunctions  specified  in 
Sections  IV.A  through  IV.E  of  this  Final 
Judgment  shall  become  effective  as 
provided  by  the  terms  of  this  paragraph: 

1.  Defendant  shall  commence 
certification  of  third  party  processors 
not  later  than  January  1.  1995,  except 
that  defendant  shall  commence 
certification  of  processo.'-s  in  the  MAC 
Midwest  Platform  not  later  than  October 
1.1994. 

2.  Each  third  party  processor  who 
.seeks  certification  shall  be  allowed  to 
complete  certification  in  a  reasonably 
prompt  manner  and  within  the  range  of 


time  common  in  the  industry,  and  shall 
not  be  denied  such  resources  under  the 
control  of  defendant  (e.g.,  test  time)  as 
are  necessary  for  certification.  Upon  a 
third  party  processor's  completion  of 
certification,  such  processor  shall  be 
permitted  to  act  as  a  qualified  third 
party  processor  in  the  MAC  network, 
except  that  defendant  is  not  required  by 
this  paragraph  IV.J.2.  prior  to  January  1. 
1995.  to  permit  a  third  party  processor 
that  completes  certification  in  the  MAC 
Midwest  Platform  to  act  as  a  qualified 
third  party  processor  for  depository 
institutions  not  located  in  the  States  of 
lUinois,  Indiana,  Kentucky,  Michigan. 
West  Virginia  or  Ohio,  or  depository 
institutions  located  in  the  State  of  West 
Virginia  but  not  served  by  defendant 
through  the  MAC  Midwest  Platform  as 
of  the  date  of  commencement  of  this 
action. 

3.  Sections  IV.A  through  IV.E  of  this 
Final  Judgment  shall  be  effective  and  in 
force,  as  to  any  third  party  processor 
and  the  depositorj'  institution  customers 
of  such  processor,  as  of  the  date  upon 
which  such  third  party  processor 
becomes  a  qualified  third  part 
processor. 

4.  Sections  IV.A  through  IV.E  of  this 
Final  Judgment  shall  be  effective  and  in 
force  as  of  the  date  of  entry  of  this  Final 
Judgment  in  any  portion  of  the  M.AC  or 
any  successor  ATM  network  controlled 
by  defendant  in  which  depository 
institutions  had  the  option  of  using 
third  party  multi-bank  ATM  procfssors 
as  of  January  1,  1993.  Defendant  shall 
not  renounce  or  deny  any  right  that  it 
previously  granted  to  depository- 
institutions  to  obtain  ATM  processing  or 
authorization  processing  from  third 
party  processors. 

5.  Defendant  shall  not  take  steps  to 
prevent  or  discontinue  any  existing 
arrangements  whereby  third  party 
processors  provide  ATM  processing  o; 
authorization  processing  in  corjiection 
with  branded  ATM  network  access  as  of 
January  1,  1993. 


Sanctions 

Nothing  in  this  Final  Judgment  shall 
bar  the  United  States  from  seeking,  or 
the  Court  from  imposing,  against  any 
defendant  or  person  any  relief  available 
under  any  applicable  provision  of  law. 

VI 

Plaintiff  Access 

A.  To  determine  or  secure  compliance 
with  this  Final  Judgment  and  for  no 
other  purpose,  duly  authorized 
representatives  of  the  plaintiff  shall.' 
upon  written  request  of  the  Assistant 
Attorney  General  in  charge  of  the 
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Antitrust  Division,  and  on  reasonable 
notice  to  the  defendant,  be  permitted: 

1.  access  daring  the  defendant's  office 
hours  to  inspect  and  copy  all  records 
and  documents  in  its  possession  or 
control  relating  to  any  matters  contained 
in  this  Final  Judgment;  and 

2.  to  inter\  iew  the  defendant's 
officers,  employees,  trustees,  or  agents, 
who  may  have  counsel  present, 
regarding  such  maturs.  The  interviews 
shall  be  subject  to  tlie  defendant's 
reasonable  convenience  and  without 
restraint  or  interference  from  defendant. 

B.  Upon  the  written  rcq'jost  of  the 
Assistant  A.'torneY  Ciereral  in  charge  of 
the  Aiititrust  Division,  a  defendant  shall 
submit  such  written  reports,  under  oath 
if  requested,  relating  lo  ctny  of  the 
matters  contained  in  this  Final 
Judgment  as  may  be  reasonably 
requested. 

C.  No  information  or  documents 
obtained  by  tlie  means  provided  in  this 
Section  Vl  shall  be  divu'ged  by  the 
plaintiff  to  any  p^irson  other  than  a  duly 
authorized  representative  of  the 
executive  branch  of  the  United  States. 
except  in  the  court  cf  legal  proceedings 
to  which  tlie  United  S/.a^HS  is  a  party,  or 
for  the  purpose  of  socvaing  compiiaace 
with  this  Final  Judgment,  or  as 
otherAise  required  by  lav,'. 

VII 

Further  Elements  ofDtcree 

A.  Defendant  shall  provide  actual 
notice  and  a  true  copy  of  this  Final 
Judgment  to  each  depository  institution 
to  which  it  provides  branded  ATM 
network  access  as  of  the  date  of  this 
Final  J.dgment. 

B.  Jurisdiction  is  retained  by  this 
Court  for  the  piirpose  of  enabling  any  cf 
the  parties  to  iias  Final  Judgment  to 
apply  to  tiiis  Court  at  any  time  for 
further  orders  sn  i  directions  as  may  be 
necessary  or  appropriate  to  carry  cut  or 
construe  this  Ficdl  Judgment,  to  modify 
or  tern:inate  any  of  its  provisions,  to 
enforce  compliance,  and  to  punish 
violations  of  its  provisions. 

C.  This  Final  Judgment  shr.ll 
terminate  ten  years  from  the  date  of 
crdry. 

D.  Entry  of  this  Final  Judgment  is  in 
the  public  interest. 

Daied.  Wilmington.  Delav/are 
U.S.D.I. 

Competitive  Impact  Statement 

The  United  States,  pursuant  to 
Section  2(b)  of  the  Antitrust  Procedures 
and  Penalties  Act  ("APPA"  or  "Tunnev 
AcfJ,  15  U.S.C.  16(b).  files  this 
Competitive  Impact  Statement  relating 
to  the  proposed  Final  Judgment 


submitted  for  entry  in  this  civil  antitrust 
proceeding. 

I 

Nature  and  Purpose  of  the  Proceedings 

On  April  21.  1994.  the  United  States 
filed  a  civil  antitrust  complaint 
pursuant  to  Section  4  of  the  Sherman 
Act.  as  amended.  15  U.S.C.  4.  against 
defendant  Electronic  Payment  Services. 
Inc.  ("EPS  "),  Qwuer  of  the  .Mone/ 
Access  Sor\ice  ("MAC")  legional 
automatic  teller  machine  ("ATM") 
network.'  The  complaint  alleges  that 
EPS's  refusal  to  allow  the  MAC 
network's  bank  custonnTS  ^  to  obtain 
ATM  processing  sen-ices  from  providers 
other  than  EI'S  violates  the  antitrust 
laws. 

The  complnint's  two  counts  allege:  (1) 
That  a  busine.ss  practice  uf  EPS  is  a 
tying  arrangem.ent  that  i?  per  >e 
unlawful  under  Section  1  of  the 
Sherman  Act,  as  amender'.,  15  U.S.C.  1, 
and  (2)  that  this  typing  arrangement  is 
a  means  by  which  EPS  has  maintained 
a  monopoly  in  regional  ATM  network 
access  in  tlie  States  of  Pt.nns%  Ivania, 
New  jersey.  DclrAvare,  U".  st  Virginia 
and  New  Hairpsbire,  ard  in  substantial 
portions  of  ih«  Siale  of  Ohio  (the 
"affected  states"),  in  violation  of  Section 
2  of  the  Shemi  m  Act,  aa  amended,  15 
U.S.C.  2. 

The  effect  of  this  practice  is  to 
foreclose  competition  frc>m  competing 
data  processing  companies  in  the 
affected  states.  Furthermure,  because 
those  competing  data  processing 
com.panies'\vould  otherwi.se  provide 
means  by  which  MAC  m!;iT.ber  banks 
could  access  competing  rcgi mal  ATM 
networks,  this  practice  !:<  s  (he  effed  of 
excluding  those  networks  tind 
maintaining  EPS's  monopoly  in  regional 
ATM  network  arcobs  in  the  affected 
states.  The  complaint  sraks  an 
injunction  p<rohibiting  Er'S  from 
continuing  the;  tying  arrarue.nent,  and 
other  relief. 


'  ErS  IS  a  Delaware  corporiitina  cv.iied  by  four 
bar.i.  hoid-ng  ci)rr!wnu-s:  C"oreStjtf.>  Financial 
(;orporation.  Philaiielphia,  Pt'n.';>>ii4r.i«i;  PNC 
Financial  Coqxirdlion,  Pitlsi".irt>.'i.  Pennsylvania: 
Bai.f.  One  Co.n'ora'ior..  Cilunib  i.s,  O^.io:  and 
K;'y("o.").  j»lbany.  New  YorK  l..-.iT-:3sor  to  .Sociply 
Corporation.  Clevolapil.  Ohic)  1  '.r-se  four  bank 
holding  conpanies  ronsolida'.fd  ;h-ir  various  ATM 
networks  (M.\C.  Owl,  lubiiee  aid  l~recn  Machiiio) 
into  KI'S.  MAC  had  pi-evio'is:>  bfi-n  owned  entirely 
by  CoreStaies  ti'S  plans  to  add  two  o'.her  equity 
owners:  Meiion  Bank  Corporation  and  National  City 
Corporation. 

»The  tusto.ners  of  an  ATM  network  are  the 
depcsitury  institutions  [banks,  savings  banks. 
savings  and  loan  associations  and  tr»Hl;t  unions) 
thai  seek  lo  give  their  depositors  aitess  to  an  ATM 
network.  Ttiese  drpositcry  institutions  are  referred 
to  Lullertively  as  ""tMnks"  in  this  Coir.petiSive 
Imjiact  Statement. 


On  April  21,  1994.  the  United  States 
and  EPS  filed  a  Stipulation  by  which 
the  parties  consented  to  entry  of  the 
attached  proposed  Final  Judgment.  This 
Final  Judgment,  as  explained  more  fully 
below,  enjoins  EPS  from  requiring  any 
of  its  regional  ATM  network  customers 
to  purchase  ATM  processing  from  EPS. 

The  United  States  and  EPS  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  Tunney  Act,  unless 
the  government  withdraws  its  consent. 
Entry  of  the  proposed  Final  Judgment 
would  terminate  this  action,  except  that 
the  Court  would  retain  jurisdiction  to 
construe,  modif>',  and  enforce  the 
proposed  Final  Judgment  and  to  punish 
violations  thereof. 

II 

Facts  Giving  Rise  to  the  Alleged 
Violation 

The  Antitrust  Division  of  the  United 
States  Department  cf  Justice  has 
conducted  an  expensive  investigation  of 
EPS's  business  pr-ictices.  That 
investigation  shows  the  following: 

A.  Background 

1.  ATMs  and  A  TM  Networks.  ATMs 
are  machines  typically  owned  and 
deployed  by  bnnks  3i-.d  used  by  their 
depositors  with  AT.M  cards  most 
frequently  to  wii'ndraw  cash,  but  also  to 
accomplish  bala-ice  inquiries,  deposits, 
payment  authorizations,  and  transfers. 
An  ATM  network  is  an  electronic 
telecommunicntions  systems  connecting 
various  banks,  their  ATMs,  and  data 
processing  companies,  which  allows  an 
account  holder  of  one  hank  to 
accomplish  transactions  at  ATMs  not 
owned  by  that  bank.' 

Most  ATM  networks  are  "regicnal," 
operating  in  areas  encompassing  a  state 
or  several  contiguous  states.  ATMs  and 
ATM  cards  within  the  regional  ATM 
network  display  a  mark  or  brand 
identifying  the  network,  so  that 
depositors  can  identify  the  ATMs  from 
which  they  may  access  their  accounts. 
National  ATM  networks  exist,  but  these 
are  by  design  networks  of  last  resort, 
used  only  where  the  two  banks  involved 
in  a  transaction  do  not  both  belong  to 
any  one  regional  ATM  network. 
Nation.'il  ATM  network  transactions  are 
typically  more  expensive,  and  those 


3  Some  banks  and  biank  holding  companies 
operate  switches  connecting  only  the  ATMs 
deploved  by  branches  of  their  own  bank  or  their 
sub.sniiary  banks,  rather  than  connectii^g  to  non- 
afrili<<led  l»nks.  These  networks  are  also  generally 
referred  to  as  ATM  networks.  However,  in  this 
Competitive  Impact  Statement,  the  term  "network" 
is  used  to  refer  to  what  is  sometimes  called  a 
"shared  network."  in  thai  it  connects  multiple  non- 
afniiated  banks. 


nil 
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Kttuorks  provide  o.nly  a  subset  of  the 
t  Mnsactions  available  through  regional 
^  FM  networks. 

An  ATM  network  allows  banks  to 
diovide  their  depositors  with 

I  liiquitous.  24-hour  access  to  their 
accounts.  A  bank  that  becomes  a 

I I  jmber  of  a  regional  ATM  network  can 
c  f  Fer  its  depositors  access  to  their 
arxounts  not  just  at  the  bank's  own 

t  pvls,  but  also  at  other  banks"  ATMs. 
I  <  nkers  believe  tliat  the  ability  to  offer 
c  e  positors  the  convenience  of  access  to 
t  J  ;'ir  accounts  at  other  banks'  ATMs  is 
re  cessary  to  attract  and  retain  deposits. 
/  bank — especially  a  small  bank,  thrift 
or  credit  union  with  one  or  only  a  few 
offices,  and  that  deploys  few,  if  any. 
/pvis — would  be  at  a  significant 
c:mpetitive  disadvantage  without  the 
a  jility  to  offer  its  depositors  access  to 
ni  uiy  conveniently  located  ATMs.  No 
o:  ler  service  is  a  close  substitute  for 
M  ;ional  ATM  network  access,  and 
n  I  ;ional  ATM  network  access 
c  Jiistitufes  a  product  market  within  the 
n  I  waning  of  the  antitrust  i.uvs. 

I.  ATM  processing.  "ATM 
p  r  jcessing"  consists  of  the  data 
p  •  )cessing  services  and 
tq^BCommunicgtions  facilities  and 
ices  used  to  operate,  monitor  and 
)port  the  operation  of  ATMs 
d  '  cloyed  by  a  bank.  ATM  processing 

;  o  involves  the  connection  of  the 
A "  'Ms  deployed  by  a  bnnk  to  that  bank's 
»^iosit  records,  for  cuthorizntion  and 
firmaticn  of  that  bank's  depositors' 
tijal-isactions,  and  the  connection  of  the 
5  deployed  by  a  bank  to  one  or 
re  ATM  networks  for  authorization 
|1  confirmation  of  other  banks' 
•  jositors"  trarsactions.  Finally.  ATM 
I  icessing  connects  ATMs  to  an  ATM 
\\  ork  or  to  several  ATM  netwo.'ks. 
iV  bimk  can  purchase  this  ATM 
(icessing  service  from  a  legional  ATM 
work  or  from  an  independent  data 
pi( icessing  company  ("tiiird  party 
pi  dce.ssor").  or  can  provide  this 
pidccs'-ing  service  to  itself  (as  an 
"ir  tercept  processor").  However,  a  bank 
m  I  St  deploy  a  large  number  of  ATMs 
bi  I  Dre  it  becomes  economical  to  provide 
AIM  processing  internally. 
A  ::ordingly,  small  banks,  thrifts,  and 
credit  unions  verj-  rarely  act  as  intei-cept 
pi  L  cessors. 

; .  Competitive  effects  of  third  party 
pi  I  cessors.  Third  party  pr.x:essors 
pr [  vide  banks,  e.-,pecially  sm.^luir  ones, 
w  th  a  competitive  source  for  ATM 
piccessing.  Equally  important,  third 
pf  ity  processors  offer  a  channel  for  the 
entry  of  competing  regional  ATM 
n€  1 1\  orks.  Third  party  processors 
ty  lically  maintain  connections  to 
Si)  .bTal  regional  ATM  networks,  and 
th  )5e  networks  therefore  can  reach  all  of 
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the  banks  connected  to  a  third  party 
processor.  Accordingly,  the  cost  of  and 
barriers  to  entry  of  regional  ATM 
networks  fall  dramatically. 

In  addition,  third  party  processors 
themselves  are  potential  entrants. 
Because  a  third  party  processor  could 
switch  transactions  among  its  customer 
banks  itself  (a  process  known  as 
"subswitching")  rather  than  passing 
those  transactions  to  the  network 
switch,  it  is  a  potential  "unbranded" 
ATM  network.  To  become  a  competitor 
to  the  existing  branded  regional  ATM 
networks,  the  third  party  processor  need 
only  put  its  t.rand  on  the  ATMs  and 
ATM  cards  of  its  customer  banks  and 
begin  switching  transactions. 

B.  EPS  and  Its  Actions 

The  complaint  alleges  that  EPS  has 
monopoly  power  in  ATM  network 
access  in  the  affected  states,  and  that 
EPS  has  illegoiiy  tied  the  sale  of  access 
to  its  MAC  regional  ATM  network  to  the 
sale  of  the  ATM  processing  fojr  many  of 
EPS's  bank  customers.  The  complaint 
also  alleges  that  this  illegal  tying 
arrangement  has  worked  to  maintain 
EPS's  monopoly  power  in  the  market  for 
regional  ATM  network  access  in  the 
affected  states.  This  section,  discusses 
EPS's  actions  and  their  anticompetitive 
effects  in  more  detail. 

1.  Elimination  of  ATM  processing 
competition.  EPS  requires  its  member 
banks  to  purchase  ATM  processing 
ser\  ices  from  EPS  or  provide  it 
themselves  as  intercept  processors.*  The 
effect  of  this  rule  is  that  small  banks, 
thrifts,  and  credit  unions — banks  that 
cannot  economically  become  intercept 
processors — are  forced  to  purchase  ATM 
processing  from.  EPS.  This  rule  has 
foreclosed  third  party  processors  from 
competing  for  banks'  ATIvl  processing 
business  within  the  M.^C  rr-iional  ATM 
network. 

EPS's  exclusion  of  third  party 
processor  corTi petition  fiom  the  NL\C. 
network  h;-s  allowed  EPS  to  exact  verv- 
high  profits  from  small  banks,  thrifts  ' 
and  credit  unions.  EPS  haa  di  ne  so  via 
two  .sorts  of  fees.  First,  and  most 
directly.  EPS  charges  much  more  per 
ATM  for  ATM  processing  than  third 
party  pro<:essDrs  typically  charge. 
Second,  El'S  increases  its  own 
switching  volume  and  revenues  by 
pre  hibiting  third  party  processing. 
Where  EPS  drives  a  bank's  ATMs,  every 
transaction  at  those  ATMs  passes 
through  the  MAC  switch  and  is  rhaq-.ed 
to  the  bank  as  a  switched  transaction, 
including  those  transactions  by  the 


*  Under  MAC'S  rules,  only  those  bdnks  which 
l.avp  previously  Ix-en  intercept  processors  ran 
fjiitain  ATM  processing  from  third  party  processors. 


bank's  own  depositors  (its  "on-us" 
transactions).  In  contrast,  intercept 
processors  and  banks  that  use  third 
party  processors  do  not  send  on-us 
transactions  to  a  network  switch.  If 
banks  could  use  tliird  party  processors, 
MAC  would  not  process,  or  collect 
switch  fees,  for  those  on-us  transactions. 
Without  third  party  processors,  EPS's 
switch  \  olume  and  switch  {f;e  revenues 
are  commensurately  higher. 

EPS's  switch  fees'  hitnardest  those 
MAC  banks  with  the  fewest  ATM 
processing  options.  EPS  banks  large 
enough  to  be  intercept  processors 
escape  the  EPS  charge  for  "on-us" 
transactions, and  only  pay  MAC  switch 
fees  when  their  depositors  use  other 
banks'  ATMs.  The  smaller  banks  that 
cannot  afford  to  be  intercept  processors 
pay  switch  fees  for  a  much  higher 
proportion  of  their  depositors' 
transactions.  Ei'S  takes  advantage  of  this 
by  imposing  on  its  membership  the 
steepest  switch  fee  schedule  in  the 
industry.*  The  result  is  that  the  small 
banks  that  are  forced— by  EPS's  third 
party  processing  restrictio;i — to  send  all 
their  ATM  transactions  to  the  MAC 
switch  must  also  pay  ver>'  high  fees  for 
tlie  switching  of  tiiose  transactions. 

2.  iMterrencc  of  entry  by  competitor 
regional  ATM  networks.  "The  complaint 
alleges  that  a  further  anticompetitive 
effect  of  the  illegal  tying  arrangement  is 
to  maintain  EPS's  market  power  in  the 
market  fur  regional  ATM  network  access 
in  the  affected  states.  EPSs  third  party 
processor  prohibition  has  insulated  the 
MAC  regional  ATM  network  from  the 
competitive  influences  of  third  party 
processors.  This  subsection  gives  a 
history  of  the  MAC  network's  largely 
successful  efforts  to  keep  competitors 
out  of  its  core  areas,  and  explains  how 
EPS's  current  practice  of  excluding  third 
party  p.^ocessors  from  the  MAC  network 
det'.rs  entry  today. 

a.  A  History  of  anticompetitive 
practices.  For  most  of  its  existence  and 
until  1992,  the  MAC  network  explicitly 
prohibited  j!s  bank  customers  fro.m 
belonging  to  other  regional  ATM 
networks.  MAC  combined  this  practice 
with  a  number  of  strategic  purchases  of 
adjacent  regional  ATM  u't  works.  These 
acquisitions,  the  prohibition  on 


»  M.\C  switch  (<;rs  rangrt  {ram  a  low  o.'  5c  (what 
I.i.'j;r  rr.»-mber  banks  with  a  Lirg?  number  of  ,».'T"M» 
and  transirtions  p«y)  to  a  high  of  250  [whM  the 
smaller  banks  with  fewer  AT  Ms  and  tinnsaction.-.- 
thc  or.es  cf'«:ted  by  EPS's  third  parry  processing 
re.Mriction — usudily  niLS!  pny).  No  fther  iTinjor 
regional  ATM  network  excludes  third  pirfy 
procf  ssors.  and  sll  have  mixh  flatter  switch  f<« 
schedules:  t.y,.  Star.  3.5c  to  8c;  NYCE.  6c  to  13c; 
Honor.  2c  to  10c.  Mn<t.  3.5c  to  14c;  Pulse  6c; 
Atcel/Iilxchange.  12c:  Yankee  24.  12c:  and  M»s^c 
Lite,  12c.    Kt'l'  Switch  Kce  Slide  Mav  3e  Nearinfj 
Its  H.id."  nank  NtHuvrk  Netvs  (Mn.  27. 1993). 
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multiple  regional  ATM  network 
affiliation,  and  the  third  party  processor 
prohibition  together  proved  to  be  a 
formidable  force  for  keeping  the  affected 
states  free  from  competition. 

b.  Effect  of  the  third  party  processor 
prohibition.  EPS's  third  party  processing 
prohibition  forces  small  banks  that 
cannot  economically  provide  their  owti 
ATM  processing  to  purchase  the  service 
from  EPS.  Because  EPS  effectively 
controls  the  communications  links  of 
their  ATMs,  these  banks  cannot  connect 
their  ATMs  to  other  regional  ATM 
networks  without  the  assistance — and 
approval — of  EPS.  EPS  therefore 
exercises  an  effective  veto  over  these 
banks'  access  to  other  networks  in  the 
affected  states,  and  conversely,  other 
networks'  access  to  these  banks.  Third 
party  processors,  on  the  other  hand, 
often  offer  access  to  several  regional 
ATM  networks.  If  these  banks  were  able 
to  utilize  third  party  processors,  other 
regional  networks  would  be  much  m.ore 
likely  to  seek  and  obtain  their  business. 
EPS's  control  over  access  to  other 
regional  ATM  networks  prevents  these 
networks  from  entering  the  affected 
states.6 

EPS's  exclusion  of  third  party 
processors  also  prevents  the 
establishment  of  new  networks.  As 
discussed  above,  if  third  party 
processing  were  allowed  in  the  affected 
states,  a  third  party  processor  could 
almost  instantly  form  a  new  network 
simply  by  placing  a  new  "brand"  on  the 
ATMs  and  cards  of  its  custorr.er  banks. 
The  third  party  processor  would  then 
switch  these  banks'  transactions  itself. 
The  MAC  network  would  switch 
transactions  in  only  two  cases:  (1)  When 
a  depositor  of  a  bank  connected  to  the 
third  party  processor  used  an  ATM 
owned  by  a  bank  not  connected  to  the 
third  party  processor;  or  (2)  when  a 
depositor  of  a  bank  not  connected  to  the 
third  party  processor  used  an  .^T^1 
owned  by  a  bank  connected  to  the  third 
party  processor. 

While  EPS  exclud-'s  third  pai1y 
processors  from  the  MAC  network, 
would-be  entrant  regional  .^TM 
networks  are  substantially  unable  to 
enter.  The  small  baiiks  that  wish  to  join 
another  network  (which  might  cffpr 
ATM  network  access  at  lower  prices) 
will  not  be  able  to  do  so  unless  the  other 
network  has  enough  of  a  presence  to 


"EPS  off-rs  ils  mpn-.lx'rs"gatin%vvs'-!hroiJi;n  Si.AC 
to  a  few  r>  gion.^i  ATM  networks,  b  jl  to.-.trols  the 
price  and  lenr.s  of  ihis  route  of  jcclss.  EPS  does 
not  offer  gateways  to  most  regio-nal  ATM  networks 
o|)4^raling  in  are.is  adjacent  to  the  affected  states, 
which  wuuld  offer  the  greatest  compeiitior.  to  M.^C 
Gateways  therefore  do  not  remove  l!;e  entrv  barrier 
to  rpgionol  ATM  networks  crHaten  by  EPS's 
.t»sirir.f  ions  on  tiiird  party  proccj-sing 


provide  small  banks'  depositors  with 
sufficient  ubiquity  and  convenience. 
The  entrant  network,  of  course,  cannot 
achieve  the  critical  mass  necessary  to 
attract  banks.  Accordingly,  EPS's  third 
party  processing  restriction  creates  what 
economists  call  a  "collective  action 
problem,"  and  EPS's  monopoly  persists. 

C.  The  Alleged  Violations 

1.  First  claim  for  relief— tying.  The 
actions  and  policies  of  EPS  described 
above  constitute  a  tying  arrangement 
that  is  per  se  unlawful  under  Section  1 
of  the  Sherman  Act.  An  unlawful  tying 
arrangement  is  one  in  which  two 
separate  products  are  sold  together,  the 
seller  forces  buyers  to  purchase  these 
products  together,  the  seller  has  market 
power  in  the  tying  product,  and  the 
tying  arrangement  prevents  what  would 
othe.rwise  be  a  substantial  amount  of 
commerce  in  the  tied  product.  Eastman 
Kodak  Co.  v.  Image  Technical  Services, 
Inc.,  112  S.Ct.  2072  (1992);  Jefferson 
Parish  Hospital  District  \'o.  2  v.  Hyde, 
466  U.S.  2(1984). 

The  two  products  in  this  case  are 
regional  ATM  network  access  and  ATM 
processing,  which  outside  of  M.AC  can 
be,  and  often  are,  purchased  separately. 
As  described  above,  however,  EPS's 
jiractices  force  banks  v.i.shing  to  obtain 
membership  in  MAC.  and  thereby 
access  to  its  regional  ATM  network,  to 
also  purchase  ATM  processing  from 
MAC.  Because  NL\C  is  the  only 
ubiquitous  regional  ATM  network  in  the 
affected  states  and  banks  will  not  forego 
access  to  such  a  network,  EPS  has 
market  power  in  this  tying  product. 
Evidence  gathered  in  the  investigation 
indicates  that  there  is  substantial 
commerce  in  the  tied  product. 

2.  Second  claim  for  relief - 
inonopolizaticn.  EPS's  actions  and 
practices  also  constitute  monopolization 
m  violation  of  Section  2  of  the  Sherman 
Act.  An  unlawful  monopoly  involves 
both  the  possession  of  monopoly  power 
in  the  relevant  market  and  the  willful 
acquisition  or  maintenance  of  that 
power.  Willful  acquisition  or 
maintenance  of  a  monopcly  is  shown  by 
conduct  that  excludes  rivals  on  some 
basis  other  than  efficiency,  superior 
skill,  foresight  or  industry.  Aspen  Siding 
Co.  V.  Aspen  Hij;hlai,ds  Skiing  Corp., 
472  U.S.  585  (1985);  United  Si aies  v. 
Ghnnell  Corp..  384  U.S.  553  (1966). 

As  described  above,  EPS's  MAC 
network  is  the  only  ubiquitous  regional 
ATM  network  a-.ailable  to  banks  in  the 
affected  states,  and  banks  cannot  forego 
access  to  such  a  network.  EPS's 
prohibition  of  third  party  processing 
and  other  practices  prevents  manv 
banks  from  using  competing  regional 
ATM  networks,  and  results  in  the 


exclusion  of  those  networks.  EPS's 
conduct  therefore  constitutes  unlawhil 
monopolization. 

Ill 

Explanation  of  the  Proposed  Final 
Judgm.ents 

The  proposed  Final  Judgment  will 
end  unlawful  practices  that 
substantially  reduce  competition  in  the 
markets  for  regional  ATM  network 
access  and  ATM  processing.  The 
injunctions  of  the  proposed  Final 
Judgment  do  so  by  removing  substantial 
barriers  to  the  entry  of  competition  in 
the  affected  states.  Removal  of  these 
barriers  is  the  most  effective  means  of 
providing  current  and  future  M,\C 
member  banks  with  additional  options 
for  the  purchase  of  these  services. 

These  practices  are  enjoined,  and 
these  barriers  are  removed,  by  the 
injunctions  of  Section  IV  of  the 
proposed  Final  Judgment,  which  require 
EPS  to  terminate  its  restrictions  on  the 
use  of  third  party  processors  by  MAC 
members,  to  ensure  that  qualified  third 
party  processors  can  obtain  access  to  the 
MAC  network,  and  to  enable  M.^C 
members  to  join  other  regional  ATM 
networks. 

Paragraphs  A  through  D  of  Section  IV 
require  EPS  to  terminate  its  restrictions 
on  the  use  of  third  party  prccessc-s  by 
MAC  members.  EPS  is  enjoined  from 
requiring  its  .members  to  purchase  ATM 
processing  from  MAC,  from  forbidding 
the  use  of  third  party  processors,  from 
conditioning  the  price  or  other  terms  of 
MAC  membership  on  the  use  or  non-use 
of  third  party  processors,  and  from 
restricting  the  ability  of  MAC  members 
to  obtain  third  party  processing.  EPA  is 
also  enjoined  from  charging  any 
additional  fees  to  MAC  members  for  tho 
use  of  third  party  processors. ' 

Pa.'agrahs  E  and  F  of  Section  IV 
ensure  that  qualified  third  party 
processors  will  be  able  to  access  the 
MAC. network  in  ordax  to  for^vard 
network  transactions  of  their  MAC 
member  customers.  To  ensure  that 
qualified  third  party  processors  will 
obtain  adequate  communications  Unks 
to  M.^C,  the  links  provided  to  third 
party  processors  must  be  provided  on 
the  same  te.nns  as  the  lini:s  MAC 
provides  to  its  intercept  processor 
ru.stnm.ers.a  So  that  qualified  third  party 


'  The  proposed  Final  Judgment  pe.TTiits  EPS  to 
Lharge  an  hourly  fee  for  reasonably  necessary  worn 
performed  by  ils  personnel  in  connection  w..h  a 
bank  beconiing  the  customer  of  a  third  party 
processor.  The  total  cha.-ge  may  not  exceed  SIOOO 
unless  significant  dif.lculiies  arise  at  the  p.'oce.^sor's 
or  bank  customer's  end. 

».^s  explained  in  Section  II.A.Zof  this 
Cii.Tipeiiiive  Impact  Statement,  intercept  proi.e!,»(..> 
i.re  generally  the  larger  banks  and  therefore  ihoM 
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p  t  acessors  can  operate  in  the  most 
e '  icient  manner.  EPS  must,  to  the 
e  <  tent  feasible,  permit  transactions  from 
ni  iltiple  banks  to  pass  over  a  single 
communications  link  rather  than 
n « juiring  a  separate  Hnk  for  earh  bank. 
El  cept  under  specified  circumstances 
w  lere  immediate  termination  would  be 
a  ]  jropriate.  EPS  may  not  terminate  a 
tl  I  rd  party  processor  without  providing 
3  ]  days  notice,  and  it  must  provide  a 
o  >py  of  the  notice  to  the  United  States. 
T  lis  will  give  the  United  States  an 
o  iportunity  to  examine  the  competitive 
ci  ihsequences  of  any  such  termination. 

To  allow  EPS  to  ensure  the  quality  of 
tlie  MAC  network,  the  proposed  Final 
Judgment  requires  EPS  to  provide  MAC 
network  access  only  to  qualified  third 
party  processors.  As  with  the  quality  of 
co^nmunications  links,  the  standards  for 
qiihlification  of  third  party  processors 
a^9  tied  to  MAC's  qualification 
standards  for  intercept  processors.  A 
third  party  processor  is  qualified  if  it 
mjeefs  MAC's  technical,  financial  and 
operating  criteria  for  intercept 
processors  and  third  party  processors 
providing  services  to  only  one  bank,  and 
whatever  additional  technical  criteria 
coiiceming  the  format  and  content  of 
transmissions  are  appropriate  for  third 
party  processors  processing  for  multiple 
batiks.  These  criteria  may  not 
discriminate  between  intercept  and 
tl^ird  party  processors,  nor  may  EPS 
charge  additional  fees  to  third  party 
processors  for  certification. » 

Paragraph  G  of  Section  IV  prevents 
LPS  from  discriminating  in  the  price  of 
AJTM  network  access  against  MAC 
members  that  choose  to  utilize  third 
party  processors.  The  volume  discounts 
available  to  members  using  tliird  party 
processors  must  be  the  same  as  the 
volume  discounts  available  to  intercept 
processors.  Also,  EPS  must  use  a  single 
price  schedule  for  banks  in 
Pe  ipisylvania.  New  Jersey  and  Df  laware, 
th  5  areas  in  which  the  MAC  network 
has  historically  had  the  greatest 
m  )hopoly  power,  and  in  which  two  of 


ti.ai;have  the  largest  ATM  iraisaction  vol^iines. 
Al  .brdingly.  they  provide  the  most  revenue  per 
b.ii)k  to  EPS.  giving  EPS  <i  strong  incentive  to 
pre  vide  them  adequate  sen  ic?s.  includi.'^g 
toiununicafions  links.  Because  EPS  has  an 
incentive  to  deal  fairly  with  its  intero'pt  processor 
ciii  tpmers.  several  provisions  of  the  divert  o 
corqerning  treatment  by  EPS  of  third  party 
prcopssors  (and  M.'SC  members  that  \j'.e  third  party 
prctiessors)  are  lied  to  EPS's  treatment  of  intercept 
prcc3Es.sors  in  similar  circumstances.  Py  Lsing  the 
!re<  tineni  of  intercept  processors  as  a  benchmark, 
the  proposed  Final  Judgment  avoids  a  di'iuiied 
ri;g  jUtory  approach  to  these  issues. 

As  discussed  in  footnote  7.  EPS  may  charge  a 
(int  (ime  fee  for  reasonably  necessary  work  it 
(•• :  *rms  when  a  third  party  processor  adds  another 
Kir  14.  This  charge,  whether  directed  to  the  bank  or 
iiiu  t  lird  party  processor,  may  not  exceed  SIOOO. 


its  principal  owners  (CoreStates  and 
PNC)  are  located.  By  drawing  this  larger 
area,  EPS  may  not  favor  its  own 
stockholders  in  Pennsylvania  without 
giving  similar  volume  discoimts  to  large 
banks  in  New  Jersey  and  Delaware.  EPS 
may  use  different  price  schedules  in 
other  states. 

The  preceding  injunctions  will 
remove  the  restrictions  EPS  has 
imposed  on  MAC  member  banks  in  their 
choice  of  ATM  processors,  and  thereby 
break  the  unlawful  tie  EPS  has 
established  between  purchase  of  MAC 
ATM  network  ser\'ices  and  purchase  of 
ATM  processing.  The  direct 
consequence  will  be  to  make  the 
purchase  of  third  party  processing  a 
realistic  option  for  MAC  members.  This 
should  bring  about  the  entry  of 
competitors  to  MAC  for  ATM 
processing.  As  discussed  in  Section 
II.  A. 3  of  this  Competitive  Im.pact 
Statement,  third  party  processors  often 
have  links  to  many  regional  ATM 
iietworks,  and  so  use  of  a  third  party 
processor  by  a  bank  can  facilitate  its 
joining  of  multiple  ATM  networks. 
Therefore,  an  indirect  consequence  of 
breaking  the  unlawful  tie  between  MAC 
AT\1  network  services  and  processing 
seA'ices  will  likely  be  an  increase  in 
competition  in  the  markets  for  regional 
ATM  network  access  in  the  affected 
states. 

To  ensure  that  competition  for  ATM 
network  services  is  in  fact  enhanced. 
Paragraph  H  of  Section  IV  of  the 
proposed  Final  Judgment  enjoins  EPS 
from  restricting  tlie  abiUty  of  MAC 
members  to  access  other  networks 
through  tlieir  own  facilities  or  those  of 
third  party  processors.  While  MAC  itself 
is  not  required  to  establish  gateways  to 
competing  networks,  it  may  not  hinder 
its  members  form  joining  other 
networLs.  EPS  also  may  not  condition 
the  price  or  terms  of  MAC  membership 
upon  not  joining  anotlier  network.  EPS 
must  penait  MAC  members  to  display 
multiple  network  marks  on  ATTvIs  and 
ATM  cards,  except  for  electronic  stored 
value  cards.  10  The  injunction  against 
prohibiting  muhiple  branding  of  ATMs 
applies  in  all  areas  where  MAC 
operates;  the  injunction  against 
prohibiting  multiple  branding  of  ATM 
cards  applies  only  in  the  States  of 
Pennsylvania^  New  Jersey,  Delaware, 
Ohio  and  Indiana,  areas  in  which  MAC 


"■Permitting  EPS  to  restrict  ihs  multiple  branding 
of  electronic  stored  value  cards  will  not  lessen  the 
procompelitive  impact  of  the  proposed  Final 
judgment,  because  the  branding  of  ordinary  ATM 
cards,  which  are  by  far  more  common,  is  not 
resiricted.  EPS  maintains  that  allowing  restrictive 
branding  of  electronic  stH.-cd  value  cards  will 
encourage  innovation  and  compielilion  in  services 
among  firms  marketing  such  cards. 


historically  had  monopoly  power,  or  in 
which  there  is  a  dangerous  probability 
that  MAC  might  soon  gain  monopoly 
power.  1 1 

Portions  of  the  proposed  Final 
Judgment,  including  the  section  lifting 
EPS  restrictions  on  the  participation  of 
MAC  members  in  competing  ATM 
networks,  will  take  effect  immediately 
upon  entry.  Paragraphs  A  through  E  of 
Section  IV,  which  lift  EPS  restrictions 
concerning  the  use  of  third  party 
processors,  will  take  effect  in  two  stages. 
On  October  1, 1994,  EPS  must  begin  the 
certification  process  for  third  party 
processors  in  the  NL^C  Midwest 
Platform.  It  must  allow  third  party 
processors  to  complete  certification  in  a 
reasonably  prompt  manner,  after  which 
these  processors  will  be  able  to  act  as 
third  party  processors  for  banks  in 
MAC'S  midwest  region.  On  January  1, 
1995,  EPS  must  allow  certified  third 
party  processors  to  act  as  third  party 
processors  for  all  banks  in  the  MAC 
network,  and  it  must  begin  the  process 
of  certifying  third  party  processors  in 
any  remaining  region.  The  delay 
between  entry  of  the  proposed  Final 
Judgment  and  the  effective  dates  of  the 
injunctions  provides  EPS  sufficient  time 
to  undertake  the  technical  steps 
necessary  to  ensure  that  all  regions  of 
the  MAC  network  will  be  able  to 
accommodate  third  party  processors. 

These  provisions  take  effect 
immediately  in  any  area  where  banks 
were  permitted  to  use  third  party 
processors  as  of  January  1,  1993.  This 
prevents  EPS  from  banning  third  party 
processing  in  recently  acquired  or  soon 
to  bo  acquired  networks  where  third 
party  processing  has  not  been  resLricted. 
Also,  EPS  may  not  discontinue  existing 
arrangements  whereby  MAC  members 
use  third  party  processors. 

The  United  States  and  EPS  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
at  any  time  after  compliance  with  the 
APPA.  The  proposed  Final  Judgment 
constitutes  no  admission  by  either  party 
as  to  any  issue  of  fact  or  law.  Under  the 
provisions  of  Section  2(e)  of  the  APPA, 
entry  of  the  proposed  Final  Judgment  is 
conditioned  upon  a  determination  by 
tlie  Court  that  the  proposed  Final 
Judgment  is  in  the  public  interest. 


■'The  United  States  believes  that  MAC  also  has 
monopoly  power  in  New  Hampshire  and  West 
Virginia.  However,  the  United  St.ttci  believes  that 
the  proposed  Final  Judgment  contains  suftlcienl 
guarantucs  to  open  up  those  Stales  to  competition 
since  there  is  substantial  commerce  tttween  those 
Stales  (or  portions  of  them)  and  other  f^mnt  in 
which  M.\C  is  rot  a  significant  comppliior. 
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IV 

Remedies  Available  to  Potential  Private 
Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  15.  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  the  person  has 
suffered,  as  well  as  costs  and  reasonable 
attorneys  fees.  Entry  of  the  proposed 
Final  Judgment  will  neither  impair  nor 
assist  the  bringing  of  any  private 
antitrust  action  under  the  Clayton  Act. 
Under  the  provisions  of  Section  5(a)  of 
the  Clayton  Act.  15  U.S.C.  16(a).  the 
proposed  Final  Judgment  has  no  prima 
facie  effect  in  any  private  lawsuit  that 
may  be  brought  against  the  defendant. 


Procedures  Available  for  Modification  of 
the  Proposed  Final  judgment 

The  APFA  provides  a  period  of  at 
least  sixty  (60)  days  preceding  the 
effective  date  of  the  proposed  Final 
Judgments  wathin  which  any  person 
may  submit  to  the  United  States  written 
comments  regarding  the  proposed  Final 
Judgment.  Any  person  who  wishes  to 
comment  should  do  so  within  sixty  (60) 
days  of  the  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  United  States  will 
evaluate  the  comments,  determine 
whether  it  should  withdraw  its  consent, 
and  respond  to  the  comments.  The 
comments  and  response(s)  of  the  United 
States  will  be  filed  with  the  Court  and 
published  in  the  Federal  Register. 

Written  comments  should  oe 
submitted  to  Richard  Liebeskind, 
Assistant  Chief,  Communications  and 
Finance  Section,  Antitrust  Division, 
U.S.  Department  of  Justice,  555  Fourth 
Street,  N\V.,  room  8104,  Washington, 
DC  20001. 

The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  over  this  action,  and  any 
party  may  apply  to  the  Court  for  any 
order  nccessa.'y  or  appropriate  for  its 
modification,  interpretation  or 
enforcement. 

VI 

Alternatives  to  the  Proposed  Final 
Judgment 

As  an  alternative  to  the  proposed 
Final  Judgment,  the  United  States 
considered  litigation  seeking  structural 
relief,  including  division  of  the  MAC 
network.  The  United  States  rejected  that 
alternative  because  the  termination  of 
MAC'S  restrictive  practices  concerning 
use  of  third  party  processors  and 
membership  in  multiple  regional  ATM 


networks  will  effectively  break  the 
unlawful  tie  established  by  EPS  between 
ATM  network  access  and  ATM 
processing.  Breaking  this  tie  will 
encourage  the  entry  of  competitors  in 
the  affected  states  in  the  markets  for 
ATM  network  services  and  ATM 
processing  more  efficiently  than 
division  of  the  MAC  network.  In 
addition,  division  of  the  MAC  network 
was  likely  to  involve  the  Court  and  the 
parties  in  a  complex  and  time- 
consuming  process  of  reorganizing  the 
network,  delaying  the  desired 
improvement  in  competition. 

The  United  States  also  recognized  that 
such  litigation  would  require 
determination  of  several  disputed  issues 
of  law  and  fact,  and  that  there  could  be 
no  assurance  that  the  position  of  the 
United  States  would  prevail. 

VII 

Standard  of  Review  Under  the  Tunney 
Act  for  Proposed  Final  Judgment 

The  APFA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  are  subject 
to  a  si.xty-day  comment  period,  after 
which  the  court  shall  determine 
whether  entry  of  the  proposed  final 
judgment  "is  in  the  public  interest."  In 
making  that  determination,  the  court 
may  consider — 

(IjThe  competitive  impact  of  such 
judgment,  including  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  The  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specific  injury  from  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  16(e)  (emphasis  added).  The 
courts  have  recognized  that  the  term 
"public  interest"  "take[sl  meaning  from 
the  purposes  of  the  regulatory 
legislation."  NAACPv.  Federal  Power 
Comm'n.  425  U.S.  662,  669  (1976). 
Since  the  purpose  of  the  antitrust  laws 
is  to  "preservfej  free  and  unfettered 
competition  as  the  rule  of  trade," 
Northern  Pacific  Railway  Co.  v.  United 
States,  356  U.S.  1,  4  (1958),  the  focus  of 
the  "public  interest"  inquiry  under  the 
Tunney  Act  is  whether  the  proposed 
final  judgment  would  serve  the  public 
interest  in  free  and  unfettered 
competition.  United  States  v.  American 
Cyanamid  Co.,  719  F.2d  558,  565  (2d 
Cir.  1983),  cert,  denied,  465  U.S.  1101 
(1984);  United  States  V.  Waste 
Management,  Inc.,  1985-2  Trade  Cas. 


Tl  66,651,  at  63,046  (D.D.C.  1985).  In 
conducting  this  inquiry,  "the  Court  is 
nowhere  compelled  to  go  to  trial  or  to 
engage  in  extended  proceedings  which 
might  have  the  effect  of  vitiating  the 
benefits  of  prompt  and  less  costly 
settlement  through  the  consent  decree 
process."  12  Rather, 

absent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  the  public  interest  finding,  should 
*   •  *  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v.  Mid-America 
Dairymen,  Inc.,  1977-1  Trade  Cas. 
"S  61,508,  at  71,980  (W.D.  Mo.  1977). 

It  is  also  unnecessary  for  the  district 
court  to  "engage  in  an  unrestricted 
evaluation  of  what  relief  would  best 
serve  the  public."  United  States  v.  ESS, 
Inc.,  858  F.2d  456,  462  (9th  Cir.  1988) 
quoting  United  States  v.  Bechtel  Corp.. 
648  F.2d  660,  666  (9th  Cir),  cert, 
denied,  454  U.S.  1083  (1981).  Precedent 
requires  that 

the  balancing  of  competing  social  and 
p>olitical  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  ser\e  society,  but 
whether  the  settlement  is  "within  the  readies 
of  the  public  interest."  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree.! J 

A  proposed  consent  decree  is  an 
agreement  between  the  parties  which  is 
reached  after  exhaustive  negotiations 
and  discussions.  Parties  do  not  hastily 
and  thoughtlessly  stipulate  to  a  decree 
because,  in  doing  so,  they 


nil9Cong.  Rec.  24598  (1973).  See  I'nUed  States 
V.  Gillrlte  Co.  406  F.Supp.  713,  715  ID.  .Ma&s. 
1975).  A  "public  interest"  detennination  can  tie 
made  properly  on  the  (jasis  of  the  Competitive 
Impact  Statement  and  Re<iponse  to  Comments  filed 
pursuant  to  the  APPA.  Although  the  APPA 
authorizes  the  use  of  additional  p.'ocedures,  15 
U.S.C.  §  16(0.  those  procedures  are  discretionary.  A 
court  need  not  invoke  any  of  them  ur.iess  it  believes 
that  the  comments  have  raised  sigTificant  issues 
and  that  further  proceed i.igs  would  aid  the  court  in 
resolving  those  issues.  See  H  R.  Rep.  93-1463.  93rd 
Cong.  2d  Ses.s,  8-9.  reprinted  ;n  (1974]  t'.S.  Code 
Cong.  &  Ad.  News  6535,  6538. 

<3 1'nitcd  States  v.  Bechtel.  648  F.2d  at  666 
(cilalions  omitted);  see  United  Stotes  v.  B.VS.  Inc 
858  F.2d  at  463;  United  States  v.  Sational 
Bioadcasting  Co.,  449  F.  Supp.  1127, 1143  (CD. 
Cal.  1978);  United  States  v.  Ciiletie  Cc  .  406  F. 
Supp.  at  716.  See  also  United  States  v.  American 
Cyvnamid  Co.,  719  F.2d  £t  565. 


waive  their  right  to  litigate  the  issues 
involved  in  the  case  and  thus  save 
themselves  the  time,  expense,  and  inevitable 
risk  of  litigation.  Naturally,  the  agreement 
reached  normally  embodies  a  compromise;  in 
exchange  for  the  saving  of  cost  and  the 
elimination  of  risk,  the  parties  each  give  up 
something  they  might  have  won  had  they 
proceeded  with  the  litigation. 

United  States  v.  Armour  Sr  Co.,  402  U.S. 
673,681(1971). 

The  proposed  consent  decree, 
therefore,  should  not  be  reviewed  under 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  free  competition 
in  the  future.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  "[A] 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own,  as  long  as  it 
falls  within  the  range  of  acceptability  or 
is  'within  the  reaches  of  public  interest.' 
(citations  omitted)."  !•« 

VIII 

Determinative  Documents 

No  documents  were  determinative  in 
the  formulation  of  the  proposed  Final 
Judgments.  Consequently,  the  United 
States  has  not  attached  any  such 
documents  to  the  proposed  Final 
Judgment. 

Respectfully  submitted. 
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'f  United  States  v.  American  i  ei.  ana  /  e;  Co..  552 
F.  Supp.  131,  150  (D.D.C),  aff'd  sub  nom.  Maryland 
V.  United  States,  460  U.S.  1001  (1982)  quoting 
Ufiited  States  v.  Gillette  Co..  supra,  406  F.  Supp.  at 
7t6;  United  States  v.  Alcan  Aluminum,  Ltd.,  605  F. 
Sjpp.  619.  622  (W.D.  Ky  1985). 


Dated:  April  21, 1994. 
Anne  K.  Bingaman, 
Assistant  Attorney  General. 
Robert  E.  Litan, 

Deputy  Assistant  Attorney  General. 
Mark  C.  Schechter, 
Depu  ty  Director  of  Operations. 
Antitrust  Division. 

U.S.  Department  of  Justice,  Washington,  DC 
20530. 

Richard  L.  Rosen, 

Chief  Communications  &  Finance  Section, 
U.S.  Department  of  Justice.  Antitrust  Division, 
Communications  and  Finance  Section,  555 
Fourth  Street.  NY.,  Washington.  DC  20001. 

Richard  Liebeskind, 
Assistant  Chief 

John  J.  Sciortino, 

Don  Allen  Resniko£f,  Kevin  C.  Quin, 
Attorneys. 

U.S.  Department  of  Justice, 
Antitrust  Division,  Communications  and 
Finance  Section,  555  Fourth  Street,  NW., 
Washington.  DC  20001,  (202)  514-5628. 

Richard  G.  Andrews, 

United  States  Attorney,  District  of  Delaware. 

Nina  A.  Pala. 

Assistant  United  States  Attorney.  Delaware 

Bar  No.  2622,  District  of  Delaware,  1201 

Market  Street,  Wilmington,  Delaware  19801, 

(302)573-6277. 

Certificate  of  Service 

1  hereby  certify  that  a  true  and  correct 
copy  of  the  foregoing  Competitive 
Impact  Statement  was  served  upon 
counsel  for  defendant  Electronic 
Payment  Services,  Inc.  by  enclosing 
same  in  a  postage  pre-paid  envelope 
addressed  to: 

Stephen  Paul  Mahinka,  Morgan.  Lewis 

&  Bockius,  1800  M  St.,  NW.. 

Washington.  DC  20036 
Brett  D.  Fallon.  Smith,  Katzenstein  & 

Furlow.  1220  Market  Street,  5th  Floor. 

Wilmington,  Delaware  19801. 
and  mailed  this  20th  day  of  April,  1994. 
Kevin  C.  Quin. 
(FR  Doc.  94-11571  Filed  5-11-94:  8:45  am) 

BILLING  CODE  4410-01-M 


U.S.  V.  Tele-Communications,  Inc.  and 
Liberty  Media  Corporation;  Proposed 
Final  Judgment  and  Competitive 
Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act. 
15  U.S.C.  section  16  (b)  through  (h),  that 
a  proposed  Final  Judgment,  a 
Stipulation  and  a  Competitive  Impact 
Statement  have  been  filed  with  the 
United  States  District  Court  for  the 
District  of  Columbia  in  United  States  of 


America  v.  Tele-Communications,  Inc. 
and  Uberty  Media  Corporation,  Civil 
No.  94-0948. 

The  Complaint  in  the  case  alleges  that 
the  effect  of  the  proposed  merger 
between  the  two  defendants,  Tele- 
Communications,  Inc.  and  Liberty 
Media  Corporation,  may  be  substantially 
to  lessen  competition  among 
multichannel  subscription  television 
providers  and  video  programming 
providers. 

The  proposed  Final  Judgment  enjoins 
the  defendants  from  (A)  discriminating 
against  unaffiliated  video  programming 
offered  by  such  providers,  where  the 
effect  of  such  discrimination  is 
unreasonably  to  restrain  competition; 
and  (B)  discriminating  against 
unaffiliated  multichannel  subscription 
television  providers  in  the  sale  or 
license  of  video  programming,  where 
the  effect  of  such  discrimination  is 
unreasonably  to  restrain  competition. 
These  injunctions  apply  with  respect  to 
the  conduct  of  organizations  under  the 
defendants'  control.  With  interest  not 
amounting  to  control,  the  proposed 
Final  Judgment  enjoins  defendants  from 
seeking  or  supporting  conduct  that 
would  violate  (A)  or  (B)  above  is 
engaged  in  directly  by  defendants. 

Public  comment  on  the  proposed 
Final  Judgment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments  and  responses  thereto  will  be 
published  in  the  Federal  Register  and 
filed  with  the  Court.  Comments  should 
be  directed  to  Richard  L.  Rosen,  Chief, 
Communications  and  Finance  Section. 
Antitrust  Division,  Department  of 
Justice.  555  4lh  Street  NW..  room  8104. 
Washington,  DC  20001  (telephone:  202/ 
514-5621). 
Constance  K.  Robinson. 
Director  of  Operations,  Antitrust  Division. 

Stipulation 

United  States  of  America,  Plaintiff,  v.  Tele- 
Communications,  Inc.  and  Liberty  Media 
Corporation,  Defendants. 

Civil  Action  No.  94-0948,  Judge  Richey. 
Filed:  4/28/94. 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  The  parties  to  this  Stipulation 
consent  that  a  Final  Judgment  in  the 
form  attached  may  be  filed  and  entered 
by  the  Court,  upon  any  party's  or  the 
Court's  own  motion,  at  any  time  after 
compliance  with  the  requirements  of  the 
Antitrust  Procedures  and  Penalties  Act 
(15  U.S.C.  16),  without  further  notice  to 
any  party  or  other  proceedings, 
provided  that  plaintiff  has  not 
withdrawn  its  consent,  which  it  may  do 
at  any  time  before  entry  of  the  proposed 
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Final  Judgment  by  serving  notice  on  the 
defendants  and  by  filing  that  notice 
with  the  Court; 

2.  If  plaintiff  withdraws  its  consent  or 
the  proposed  Final  Judgment  is  not 
entered  pursuant  to  this  Stipulation, 
this  Stipulation  shall  be  of  no  effect 
whatever  and  its  making  shall  be 
without  prejudice  to  any  party  in  this  or 
any  other  proceeding; 

3.  This  Stipulation  and  the  Final 
Judgment  to  which  it  relates  are  for 
settlement  purposes  only  and  do  not 
constitute  an  admission  by  defendants 
in  this  or  any  other  proceeding  that 
section  7  of  the  Clayton  Act,  15  U.S.C. 
1 8,  or  any  other  provision  of  law,  has 
been  violated. 

Dated;  April  26,  1994. 
Aniw  K.  Bingaman; 
Assistant  Attorney  General. 
Steven  C.  Sunshine, 
Deputy  AA.iistc:it  Attorney  General. 
Constance  K.  Robinson, 
Director  of  Opera  tions. 
Richard  L.  Rosen, 

Chief,  Communications  and  Finance  Section. 
|oe  Sims, 

Counsel  for  Pcfendants,  Jones.  Day.  Reavis 
&  Pogue.  Metropolitan  Square  Building. 
N.  Scott  Sacks.  Patricia  A.  Shapiro,  Kevin 
C.  Quin,  Honey  Dickinson,  Susannah  M. 
Zwerling, 

Counsel  for  Plaintiff .  Antitrust  Division,  U.S. 
Department  of  Justice. 

Final  Judgment 

Plaintiff.  United  States  of  America, 
filed  its  Complaint  on  April  26, 1994. 
Plaintiff  and  Defendants,  by  their 
respective  attorneys,  have  consented  to 
the  entry  of  this  Final  Judgment  without 
trial  or  adjudication  of  any  issue  of  fact 
or  law.  This  Final  Judgment  shall  not  be 
evidence  or  admission  by  any  party 
with  respect  to  any  issue  of  fact  or  law. 
Therefore,  before  any  testimony  is 
taken,  and  without  trial  or  adjudication 
of  any  issue  of  fact  or  law,  and  upon 
consent  of  the  parties,  it  is  hereby 

Ordered,  Adjudged  and  Decreed: 

I 
Jurisdiction 

This  Court  had  jurisdiction  of  the 
subject  matter  of  this  action  and  of  each 
of  the  parties  consenting  to  this  Final 
Judgment.  The  Complaint  states  a  claim 
upon  which  relief  may  be  granted 
against  Defendants  under  section  7  of 
the  Clayton  Act,  15  U.S.C.  18. 

// 

Definitions 

As  used  in  this  Final  Judgment: 
A.  Affiliated  means  an  ownership 
interest  (other  than  a  de  minimis 


interest)  in,  or  the  right  to  direct  the 
management  decisions  of,  an  entity. 

B.  Con  fro/ means  (i)  the  right, 
contractual  or  otherwise,  to  direct  the 
management  decisions  of  an  entity,  or 
(ii)  an  ownership  interest  of  50%  or 
greater,  unless  Defendants  do  not  have 
the  right  to  direct  the  management 
decisions  of  such  entity. 

C.  Financial  interest  means  any 
economic  interest,  including,  but  not 
limited  to,  any  ownership  interest  or 
right  to  any  portion  of  current  or  future 
revenues. 

D.  Multichannel  subscription 
television  distributor  means  a  person 
providing  multiple  channels  of  video 
programming  to  consumers  fro  which  a 
fee  is  charged,  by  any  of  various 
methods  including,  but  not  limited  to, 
cable,  satellite  master  antenna 
television,  multichannel  multipoint 
distribution,  direct-to-home  satellite  (C- 
band,  Ku-band,  or  broadcast  satellite),  or 
the  facilities  of  common  carrier 
telephone  companies  or  their  affiliates. 

E.  Video  programming  provider 
means  a  person  engaged  in  the 
wholesale  distribution  for  sale  of  video 
programming. 

/// 

Applicabihty 

This  Final  Judgment  shall  apply  to 
Defendants  and  each  of  their  affiliates, 
subsidiaries,  officers,  directors, 
employees,  agents,  successors,  and 
assigns: 

IV 

Prohibited  Conduct 

A.  Defendants  are  restrained  and 
cnjointed,  with  respect  to  each 
multichannel  subscription  television 
distributor  they  control,  from 
discriminating  against  any  video 
programming  provider  not  affiliated 
with  Defendcmts  in  the  selection,  terms 
or  conditions  of  carriage  of  video 
programming  offered  by  such 
distributors,  where  the  effect  of  such 
discrimination  is  to  unreasonably 
restrain  competition.  Nothing  in  this 
paragraph  is  intended  to  create  any 
automatic  right  of  access  for  any 
individual  video  programming  provider 
to  any  individual  multichannel 
subscription  television  distributor 
controlled  by  Defendants. 

B.  Defendants  are  restrained  and 
enjoined,  with  respect  to  any  video 
programming  provider  they  control, 
from  refusing  to  sell  or  license,  or  from 
selling  or  licensing  only  on  a 
discriminatory  basis,  any  video 
programming  service  for  distribution  by 
any  competing  multichannel 
subscription  television  distributor. 


where  the  effect  of  such  conduct  is  to 
unreasonably  restrain  comp)etition. 
Differences  in  price  or  terms  reasonably 
based  on  ordinary  commercial  factors, 
including  but  not  limited  to  those 
factors  currently  set  forth  in  47  CFR 
76.1002  (b),  shall  not  constitute 
discrimination. 

C.  Defendants  are  restrained  and 
enjoined,  with  respect  to  any 
multichannel  subscription  television 
distributor  or  video  programming 
provider  in  which  they  have  any 
financial  interest  but  do  not  control, 
from  seeking  or  supporting  any  conduct 
that  would  be  prohibited  by  (A)  and  |B), 
above,  if  engaged  in  by  Defendants. 


Sanctions 

Nothing  in  this  Final  Judgment  shall 
bar  the  United  States  from  seeking,  or 
the  Court  from  imposing,  against 
Defendants  or  any  person  any  relief 
available  under  any  applicable 
provision  of  law. 

V7 

Plaintiff  Access 

A.  To  determine  or  secure  compliance 
with  this  Final  Judgment  and  for  no 
other  purpose,  duly  authorized 
representatives  of  the  Plaintiff  shall, 
upon  written  request  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  and  on  reasonable 
notice  to  Defendants,  be  p)ermitted: 

1.  Access  during  Defendants'  office 
hours  to  inspect  and  copy  all  records 
and  documents  in  their  possession  or 
control  relating  to  any  matters  contained 
in  this  Final  Judgment;  and 

2.  To  interview  Defendants'  officers, 
employees,  trustees,  or  agents,  who  may 
have  counsel  present,  regarding  such 
matters.  The  interviews  shall  be  subject 
to  Defendants'  reasonable  convenience 
and  without  restraint  or  interference 
from  Defendants. 

B.  Upon  the  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  Defendants  shall 
submit  such  written  reports,  under  oath 
if  requested,  relating  to  any  or  the 
matters  contained  in  this  Final 
Judgment  as  may  be  reasonably 
requested. 

C.  No  informatio.n  or  documents 
obtained  by  the  means  provided  in  this 
section  VI  shall  be  divulged  by  the 
Plaintiff  to  any  person  other  than  a  duly 
authorized  representative  of  the 
executive  branch  of  the  United  States, 
except  in  the  course  of  legal  proceeding 
to  which  the  United  States  is  a  party,  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
othenvisc  required  by  law. 
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Further  Elements  of  Decree 

A.  This  Final  Judgment  shall  expire 
five  years  from  the  date  of  entry. 

B.  Jurisdiction  is  retained  by  this 
Court  for  the  purpose  of  enabling  any  of 
the  parties  to  this  Final  Judgment  to 
apply  to  this  Court  at  any  time  for 
further  orders  and  directions  as  may  be 
necessary  or  appropriate  to  carry  out  or 
construe  this  Final  Judgment,  to  modify 
or  terminate  any  of  its  provisions,  to 
enforce  compUance,  and  to  punish 
violations  of  its  provision.  Any  party  to 
this  Final  Judgment  may  seek 
modification  of  its  substantive  terms 
and  obhgations.  and  neither  the  absence 
of  specific  reference  to  a  particular 
event  in  the  Final  Judgment,  nor  the 
foreseeability  of  such  an  event  at  the 
time  this  Final  Judgment  was  entered, 
shall  preclude  this  Court's  consideration 
of  any  modification  request.  The 
common  law  applicable  to  modification 
of  final  judgments  is  not  otherwise 
altered. 

C.  Entry  of  this  Final  Judgment  is  in 
the  public  interest. 

United  States  DisU-ict  Judge. 
Competitive  Impact  Statement 

Pursuant  to  section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act 
C'APPA  or  "Tunney  Act").  15  U.S.C. 
16(b)-{h).  the  United  States  submits  this 
Competitive  Impact  Statement  relating 
to  the  proposed  Final  Judgment 
submitted  for  entry  with  the  consent  of 
Tele-Communications.  Inc.  and  Liberty 
Media  Corp.  in  this  civil  antitrust 
proceeding. 


Nature  and  Purpose  of  the  Proceeding 

On  April  26, 1994.  the  United  States 
filed  a  civil  antitrust  complaint,  under 
section  15  of  the  Clayton  Act,  as 
amended.  15  U.S.C.  25,  against  Tele- 
Communications,  Inc.  ("TCI"),  and 
Liberty  Media  Corporation  ("Liberty") 
(collectively  "Defendants"),  alleging 
that  the  proposed  merger  of  Defendants 
violates  section  7  of  the  Clayton  Act.  as 
amended.  15  U.S.C.  18. 

TCI  is  the  largest  cable  multiple 
sj-stems  operator  ("MSO")  in  the  United 
States  in  terms  of  subscribers,  and 
Liberty  is  one  of  the  largest  MSOs. 
Pursuant  to  an  agreement  dated  January 
27.  1994.  TCI  and  Liberty  agreed  to 
merge.  Combined.  TCI  and  Liberty 
would  have  financial  interests  in  cable 
systems  accounting  for  more  than  13 
million  subscribers,  or  approximately 
one-fourth  of  the  nation's  cable 
subscribers.  The  combined  firms  would 


also  have  substantial  financial  interests 
in  a  large  number  of  providers  of  video 
programming  to  multichannel 
subscription  television  distributors.  The 
Complaint  alleges  that  the  effect  of  such 
combination  may  be  substantially  to 
lessen  competition  in  violation  of 
section  7  of  the  Clayton  Act,  15  U.S.C. 
18.  by: 

1.  Decreasing  actual  and  potential 
competition  among  video  programming 
providers,  because  the  combined  TQ-Liberty 
may  have  the  increased  ability  and  incentive 
to  discriminate  with  respect  to  access  to  its 
cable  systems,  or  the  terms  and  conditions  of 
such  access,  in  favor  of  its  affiliated  video 
programming  providers  and  against 
unaffiliated  video  programming  providers. 

2.  Decreasing  actual  and  potential 
competition  among  multichannel 
subscription  television  distributors,  because 
the  combined  TQ-Liberty  may  have  the 
increased  ability  and  incentive  to  deny  to 
competing  multichannel  subscription 
television  distributors  access  to  its  affiliated 
video  programming  services,  or  to  provide 
such  access  only  on  unreasonable  terms. 

On  April  26, 1994.  the  United  States 
and  Defendants  filed  a  Stipulation  by 
which  they  consented  to  the  entry  of  a 
proposed  Final  Judgment  designed  to 
eliminate  the  anticompetitive  effects  of 
the  proposed  merger.  The  proposed 
Final  Judgment,  as  explained  more  fully 
below,  would  enjoin  Defendants  from 
discriminating  against  unaffiliated  video 
programmers  with  respect  to  access  to 
its  cable  systems  and  other 
multichannel  subscription  television 
distributors  ("MSTDs").  and  from 
discriminating  against  other  MSTDs 
with  respect  to  its  programming 
providers,  where  such  discrimination 
results  in  an  unreasonable  restraint  on 
competition. 

The  United  States  and  Defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  APPA.  Entry  of  the 
proposed  Final  Judgment  will  terminate 
this  action,  except  that  the  Court  will 
retain  jurisdiction  to  construe,  modify 
and  enforce  the  Final  Judgment,  and  to 
punish  violations  of  the  Final  Judgment. 

;/ 

Events  Giving  Rise  to  the  Alleged 
Violation 

A.  Description  of  the  parties  and  the 
proposed  transaction.  TCI  is  the  largest 
cable  multiple  systems  operator 
("MSO")  in  the  United  States,  with 
financial  and  management  interests  in 
cable  systems  serving  more  than  10.2 
million  subscribers.  TCI  also  has 
substantial  interests  in  direct-to-home 
satellite  dehvery  of  muhichannel 
subscription  television  service,  with 
both  a  substantial  C-band  satellite 


business  and  a  partnership  interest  in 
Primestar  Partners,  LP.,  a  Ku-band 
satellite  multichannel  subscription 
television  service.  TCI  also  has  financial 
and  management  interests  in 
programming  services  such  as  The 
Discovery  Channel.  The  Learning 
Channel,  E!  Entertainment  Television, 
Request  Television  (pay-per-view). 
Home  Shopping  Network  Inc.,  QVC 
Network  Inc..  Starz.  Rocky  Mountain 
Prime  Sports  Network,  and  Turner 
Broadcasting  Systems,  Inc.  (which 
provides  Cable  News  Network  (CNN), 
Headline  News.  The  Cartoon  Network, 
TBS  and  Turner  Network  Television 
(TNT)). 

Liberty  is  a  large  cable  MSO.  with 
financial  and  management  interests  in 
cable  systems  serving  2.9  million 
subscribers.  Liberty  also  has  financial 
and  management  interests  in  a  wide 
range  of  programming  services, 
including  Black  Entertainment 
Television  (BET).  The  Box,  Courtroom 
Television  Network,  Encore,  Starz, 
Family  Channel,  Home  Shopping 
Network  Inc.,  QVC  Network  Inc.,  Prime 
Sports  Network  and  more  than  a  dozen 
regional  sports  channpls. 

TCI  cmd  Liberty  intend  to  merge 
pursuant  to  an  agreement  dated  January 
27. 1994.  Together  TCI  and  Liberty  will 
serve  more  than  13  million  subscribers, 
or  about  a  quarter  of  the  nation's  cable 
subscribers,  and  have  financial  interests 
in  a  wide  range  of  programming 
services,  including  a  number  of  the  most 
popular  and  widely-carried  services. 

B.  Historical  relationship  between  TCI 
and  Liberty.  In  1990,  TCI  created 
Liberty,  a  new  public  company,  through 
a  rights  offering  to  TCI  shareholders  and 
moved  certain  TCI  assets  into  Liberty. 
According  to  TCI,  the  new  company  was 
created  for  two  reasons.  First,  the 
company  anticipated  that  possible 
federal  legislation  or  n^gulation  might 
force  such  divestiture  later  under 
unfavorable  circumstances;  a  voluntary 
separation  allowed  TCI  to  retain  ties  to 
the  new  company.  Second,  in  a  smaller 
company,  management  would  be  able  to 
devote  greater  attention  to  maximizing 
the  value  of  Liberty  assets  and  have 
greater  freedom  to  pursue  growth 
opportunities  in  the  cable  industry.  TCI 
management  also  felt  that  capital  and 
financial  markets  had  not  given 
appropriate  recognition  to  certain  TQ 
interests  and  assets,  particularly  in  the 
cable  programming  area,  because  they 
were  difficult  for  security  analysts  and 
others  to  identif\',  value  and  track;  TCI 
hoped  that,  in  a  smaller  company,  the 
actual  and  potential  value  of  those 
interests  and  assets  would  be 
appropriately  recognized. 
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Although  Liberty  was  organized  as  a 
separate  company,  it  shared 
stockholders  and  directors  with  TCI. 
Five  shareholders  maintained  voting 
control  of  both  firms,  and  Bob  Magness 
has  simultaneously  served  as  Chairman 
of  the  Board  of  TO  and  a  director  of 
Liberty,  and  John  Malone  has 
simultaneously  served  as  President, 
Chief  E.\eciitive  Officer,  and  a  director 
of  TCI  and  Chairman  of  the  Board  of 
Liberty.  TCI  acknowledges  that  the  two 
companies  have  cooperated  closely 
since  Liberty  was  formed,  and  are 
partners  in  a  number  of  ventures. 

In  1992,  Congress  passed  the  Cable 
Television  Consumer  Protection  and 
Competition  Act,  Public  Law  No.  102- 
385.  1C6  Stat.  106  (1992)  (•'1992  Cable 
Act"),  which,  combined  with 
i.mplementing  FCC  regulation, 
established  a  legal  framework  regarding, 
among  other  things,  the  number  of  cable 
subscribers  i  person  is  authorized  to 
reach  through  cable  systems  owned  by 
5uch  person,  or  in  which  such  person 
has  an  attributable  interest,  and 
delineating  the  extent  to  which 
multichannel  vidpo  programming 
distributors  may  engage  in  the  creation 
or  production  of  video  programming. 
TCI  claims  that  the  cable  system  and 
programming  assets  of  TCI  and  Liberty 
can  be  recombincd  under  this  regulatory 
framework,  and  that  appropriate  market 
valuation  for  Liberty's  assets  has  been 
achieved,  thus  obviating  the  principal 
reasons  for  separating  the  companies. 
According  to  TCI  the  recombination  will 
eliminate  certain  inefficiencies  and 
costs  of  separation,  as  well  as  eliminate 
confusion  and  conflicts  that  may  have 
resulted  from  the  separation. 

While  not  indifferent  to  the 
cooperative  relationship  between  the 
firms  and  L^e  commonality  of  control  in 
five  shareholder?  and  common 
managers  and  directors,  the  Department 
l.as  analyzed  the  proposed  merger  as  a 
transaction  involving  two  separate 
entities,  since  separate  legal  and 
fiduciary  obligations  exist  for  each  of 
the  firms  that  require  each  firm  to 
operate  in  its  distinct  interest. 

C.  Effects  on  competition.  A 
nnjllichannel  subscription  television 
distributor  ("MSTD")  is  an  entity  that 
provides  multiple  charmels  of  video 
programming  to  consumers  on  a 
subscription  or  fee  basis,  as 
differentiated  from  local  broadcast 
television  stations  which  individually 
provide  a  single  chamiel  at  no  charge 
within  their  broadcast  areas.  MSTDs 
deliver  programming  to  consumers 
utilizing  various  methods,  including 
cable,  multichannel  multipoint 
distribution  ("MMDS"),  sateUite  master 
antenna  television  ("SMATV"),  direct- 


to-home  satellite,  or  the  facilities  of 
conrunon  carrier  telephone  companies  or 
their  affiliates. 

The  United  States  filed  its  complaint 
because  the  effects  of  the  proposed 
merger  may  be  substantially  to  lessen 
competition  (i)  among  providers  of 
video  programming  to  MSTDs  in  the 
United  States,  and  (ii)  among  MSTDs  in 
the  areas  in  the  United  States  in  which 
TCI  and  Liberty  control  cable  system.' 
The  merger  of  TQ  and  Liberty  would 
result  in  a  vertically  integrated  firm 
with  (1)  substantial  interests  in  widely 
distributed  and  popular  video 
programming  and  (2)  control  of 
approximately  one-quarter  of  the 
nation's  cable  subscribers.  Accordingly, 
the  merged  firm  may  have  both  the 
abihty  and  incentive  to  lessen 
competition  by  discriminating  against 
non-affiliated  programmers  in  terms  of 
access  to  its  MSTDs  and  by  denying  to 
competing  MSTDs  access  to  its  video 
programming  on  reasonable  terms. 

The  market  for  multichannel 
subscription  television  distribution 
today  is  overwhelmingly  dominated  by 
local  cable  systems.  Cable  television 
service  is  available  in  nearly  all  urban 
ad  suburban  areas  in  the  United  States 
as  well  as  many  rural  areas,  passing 
more  than  95%  of  the  nation's  estimated 
92  million  television  households.  Cable 
television  systems  currently  serve  more 
than  55  million  subscribers  in  more 
than  11,300  cable  systems  located  in  all 
50  states,  or  about  60%  of  households 
passed.  Nearly  all  communities  are 
served  by  a  single  cable  system;  fewer 
than  0.5%  of  the  more  than  10,000  cable 
franchise  areas  have  mora  than  one 
cable  system  available  to  local  cable 
subscribers.  Today,  cable  television 
systems  face  very  limited  competition 
from  other  types  of  distribution  systems, 
including  MMDS,  SMATV,  and  dircct- 
to-home  satellite,  and  may  face 
competition  in  the  future  from  video 
dialtone  services. 

MMDS  delivers  programming  over 
microwave  channels  received  by 
subscribers  with  special  antennae. 
There  are  currently  fewer  than  150 
MMDS  systems  in  operation,  serving  an 
estimated  600,000  subscribers.  MMDS 
has  recently  obtained  regulator)' 
approval  to  deploy  systems  that  are 
considered  technologically  superior, 
which  may  increase  its  availability  and 


•  These  product  and  geographic  markets  are 
appropriole  mcrkets  in  which  to  awess  the  possible 
competitive  effects  of  this  proposed  merger. 
Whether  or  rot  these  ma.-kcts  will  be  appropriate 
markets  in  which  to  analyze  other  transactiont  or 
conduct  within  the  industry  will,  of  course,  depend 
on  the  particular  circumstances  presented  in  each 
individual  case. 


attractiveness  as  an  alternative  to  cable 
television  service. 

SMATV  is  essentially  a  private  cable 
system,  typically  used  in  apartment 
buildings  or  other  high-density  housing. 
SMATV  is  estimated  to  have  fewer  than 
1  million  subscribers. 

Home  satellite  dishes  are  used  to 
receive  programming  from 
communications  satellites.  More  than 
two  and  one-half  million  satellite  dishes 
have  been  sold  in  the  United  States.  C- 
band  satellite  service,  which  is  provided 
by  low-power  satellites,  requires 
consumers  to  install  satellite  receiving 
dishes  eight  to  twelve  feet  in  diameter 
at  an  installed  cost  of  $1,500  or  more. 
Because  of  its  high  installed  cost  and 
the  size  of  the  receiving  dish  required, 
C-band  satellite  is  a  poor  alternative  to 
cable  television  service  for  most  current 
or  potential  cable  subscribers.  Medium- 
power  Ku-band  satellite  service, 
provided  by  TCI  and  its  partners  in  a 
joint  venture  called  Primestar  Partners, 
L.P.,  uses  dishes  three  feet  in  diameter 
and  has  approximately  70,000 
subscribers.  High-power  DBS  is 
expected  to  become  operational  and 
available  within  a  few  months  using  a 
dish  18  inches  in  diameter,  and  may  by 
virtue  of  its  smaller  dish  size  be  more 
attractive  to  consumers  so  that  it 
ultimately  may  offer  greater  competition 
to  cable  service  than  the  other  satellite 
services. 

Video  dialtone  is  a  multichannel 
subscription  television  service  recently 
authorized  by  Federal  Communicatic.is 
Commission  regulation  and  being 
developed  by  common  carrier  telephone 
companies.  Using  the  telephone 
network,  telephone  companies  plan  to 
offer  distribution  of  programming 
provided  by  third  partJes.  As  the 
telephone  companies  improve  the 
capabilities  and  capacity  of  their 
networks,  they  are  expected  to  be  able 
to  offer  greatly  expanded  channel 
capacity  and  services  such  as  "video-on- 
demand."  At  present,  there  are  a  small 
number  of  pilot  projects  demonstrating 
the  service.  Widespread  development  of 
video  dialtone  services  in  the  future 
may  present  a  substantial  competitor  to 
cable  systems.  Common  carrier 
telephone  companies  also  have 
announced  their  interest  in  providing 
cable  service  directly  to  subscribers  in 
the  event  that  legal  restrictions  on  their 
offering  such  services  within  their 
operating  regions  are  removed. 

As  discussed  above,  both  TQ  and 
Liberty,  in  addition  to  operating  cable 
systems,  each  have  substantial  financial 
interests  in  video  programming  services 
provided  to  cable  systems  and  other 
MSTDs.  The  merger  of  TCI  and  Liberty 
creates  a  vertically  integrated  firm  with 
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substantial  power  both  as  a  MSTD  and 
as  a  video  programming  provider.  TCI 
and  Liberty  together  will  effectively 
control  access  to  about  one-fourth  of 
cable  subscribers  and  will  be  affiliated 
with  eight  of  the  twenty  most  widely 
distributed  cable  programming  services. 
Thii  substantial  integration  is  likely  to 
incilaase  abilities  and  incentives  to 
restrain  competition  in  two  ways.  First, 
the  tnerged  firm  could  discriminate 
agaihst  competitive  video  programmers 
in  f^vor  of  its  affiliated  programmers  bv 
refusing  to  carry  programs  or  by  denying 
similar  terms  or  conditions  thereby 
making  it  significantly  more  difficult  for 
such  competitive  programmers  to 
operate  profitably  or  to  compete 
effectively  against  the  merged  firm's 
programming  services.  Second,  the 
merged  firm  could  deny  access  to  or 
discriminate  in  terms  of  access  to  its 
programming  to  competing  MSTDs, 
maling  it  more  difficult  for  competitive 
distribution  systems  to  obtain 
programming  necessary  to  compete 
effeittively  against  the  merged  firm's 
MSTDs. 

//;  - 

E.\p  anation  of  the  Proposed  Final 
Judgment 

Thp  United  States  and  the  defendants 
hav^  Stipulated  that  the  Court  may  enter 
the  J>roposed  Final  Judgment  after 
compliance  with  the  APPA.  The 
stipulation  p»rovides  that  enti7  of  the 
Fin^  Judgment  does  not  constitute  any 
evidjonce  or  admission  by  any  party 
w  itn  respect  to  any  issue  of  fact  or  law. 
Undjor  the  pro\'isions  of  the  APPA,  the 
projiosed  Final  Judgment  may  not  be 
enteh;d  unless  the  Court  finds  that  entr>- 
is  in]  the  public  interest.  The  Department 
believes  that  the  proposed  Final 
Judgment  provides  an  adequate  .'amedy 
for  t  JR  alleged  violation  and  is  in  the 
pubi  ic  interest.  The  term  of  the 
prof  osed  Final  Judgment  is  five  (5) 
years.  The  length  of  this  term  ref.ects 
the  Department's  recognition  that  this 
industry  is  one  that  has  experienced 
niajqr  changes  in  MSTD  technologies 
that  pie  on-going,  and  the  effects  of  the 
1993  Cable  Act  and  its  implementing 
rCCregulations. 

Seiction  IV(A)  of  the  proposed  Final 
Judgment  enjoins  Defendants'  cable 
systems  and  other  MSTDs  from 
discriminating  against  non-affili^itcd 
video  programmers  in  the  selection, 
terms,  or  conditions,  where  the  effect  of 
such  conduct  is  unreasonably  to  restrain 
competition.  This  provision  does  not 
cieate  an  auto.matic  right  of  access  for 
any  individual  video  programmer  to  any 
of  Defendants'  individual  iMSTDs,  nor  is 
it  intended  to  inhibit  good  faith 


(iv) 


negotiations  between  Defendants  and 
unaffiliated  programmers  regarding  the 
terms  and  conditions  of  carriage. 
However,  where  the  effect  of 
discrimination  by  Defendants  is  to 
restrain  competition,  such  conduct  is 
prohibited.  Discriminatory  conduct  can 
take  a  variety  of  forms  depending  on 
individual  circumstances,  and  may 
include,  but  is  not  limited  to, 
discrimination  in:  (i)  Pricing;  (ii) 
channel  assignment;  (iii)  tiering  or 
packaging  of  programming  services; 
promotional  activities;  and  (v)  signal 
quality. 

By  section  1V(E),  Defendants  are 
enjoined  from  refusing  to  sell  or  license, 
or  from  selling  or  licensing  only  on  a 
discriminatory  basis,  video 
programming  in  which  they  have  an 
interest  to  any  competing  MSTD,  where 
tlie  effect  of  such  conduct  is 
unreasonably  to  restrain  competition. 
Differences  in  price  or  terms  that  are 
reasonably  based  on  ordin.iry 
commercial  factors,  including  but  not 
limited  to  the  factors  currently  set  forth 
in  47  CFR  76.1002(b},  will  not  constitute 
prohibited  discrimination.  This  section 
therefore  does  not  prevent  defendants 
from  engaging  in  good  faith  business 
negotiations  or  from  imposing 
reasonable  requirements  for  the 
creditworthiness  or  service  quality  of  a 
distributor,  or  fi-om  establishing  prices, 
terms,  and  conditions  thot  reasonably 
reflect  actual  differences  in  the 
distributor's  costs  of  providing  such 
video  programming  or  economies  of 
scale  or  other  economic  benefits 
reasonably  attributable  to  the  number  of 
subscribers  served  by  such  distributor. 
This  provision  does  assure  that 
Defendants  may  not  refuse  to  license 
their  video  programming  to  competing 
MSTDs  where  the  effect  would  be  to 
inhibit  the  ability  of  such  MSTDs  to 
compete  against  Defendants. 

Section  IV(C)  e.xtends  the  prohibitions 
set  forth  in  sections  IV  {A)  and  (B)  to 
prevent  Defendants  from  seekJng  or 
supporting,  with  respect  to  any  MSTD 
or  video  programming  provider  in 
which  Defendants  have  any  financial 
interest  but  do  not  control,  conduct  that 
would  violate  sections  IV  [A]  or  (B)  if 
engaged  in  by  Defendants.  For  example, 
should  Defendants  urge  Turner 
Broadcasting,  Inc.  to  deny  programming 
to  a  competing  MSTD  under 
circuni!  tances  that  would  result  in  an 
unreasonable  restraint  on  competition, 
such  conduct  by  Defendants  would 
violate  this  section. 

By  prohibiting  conduct  by  Defendants 
that  might  restrain  competition  in  tlie 
provision  of  video  programming  or 
multichannel  subscription  television 
distribution,  the  Department  believes 


that  the  anticompetitive  effects  of  the 
proposed  merger  alleged  in  the 
Complaint  will  be  fully  remedied.  In 
addition,  by  expressly  including 
common  carrier  telephone  companies 
and  their  video  dialtone  customers  in 
the  definition  of  MSTDs,  the  proposed 
Final  Judgment  will  mal.e  clear  the 
defendants'  obligation  to  refrain  from 
anticompetitive  discrimination  against 
these  potential  competitors.  The 
Department's  view  as  to  the  sufficiency 
of  this  relief  also  rests  on  the  existence 
of  sections  12  and  19  of  the  1^92  Cable 
Act,  and  their  implementing  FCC 
regulations,  as  well  as  the  judgments 
recently  entered  in  U.S.  v.  Priir.i\^tar 
Partners.  LP.,  et  al.2  and  State  of  New 
York,  et  al.  v.  Primestar  Partners.  LP., 
et  o/.3  ("Primestar  cases"). 

IV 

Remedies  Available  to  Potential 
Litigants 

Section  4  of  the  Clajlon  Act,  U.S.C. 
13,  provides  that  any  person  who  has 
been  injured  as  a  result  of  conduct 
prohibited  by  the  antitnist  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damagesihe  person  has 
suffered,  as  well  as  costs  and  reasonable 
attorneys'  fees.  Entry  of  the  proposed 
Final  Judgment  will  neither  impair  nor 
assi-st  the  bringing  of  any  private 
antitrust  actions  under  the  Clay-ton  Act. 
Under  the  provisions  of  section  5(a)  of 
the  Clayton  act.  13  U.S.C.  16(a),  the 
propo.^ed  Final  Judgment  has  no  prima 
facie  effect  in  any  private  lawsuit  that 
may  be  brought  against  the  defendants. 

V 

Procedures  Available  for  Modification 
of  the  Proposed  Final  Judgment 

As  provided  by  the  AFPA,  any  person 
believing  that  the  proposed  Final 
Judgment  should  be  modified  may 
submit  written  comments  widiin  the 
sixty  (60)  day  period  from  the  date  of 
publication  in  the  Federal  Register  to 
Richard  L.  Rosen,  Chief, 
Corrmiunications  and  Finance  Section, 
Antitrust  Division,  U  S.  D»'partment  of 
Justice,  555  Fourth  Street,  N\V..  room 
8104,  Washington.  DC  20001.  These 
comments,  and  the  Department's 
responses,  will  be  filed  with  the  Court 
and  published  in  the  Federal  Regi.ster. 
All  comments  will  Vjc  given  due 
consideration  by  the  Department  of 
Justice,  which  remains  free  to  withdraw 
its  consent  at  any  time  prior  to  entry. 
The  proposed  Final  Juf.'gment  provides 
that  the  Court  retains  jurisdiction  over 


2No.  93Civ.  3913(S.D.N  Y.April  4,  1004). 
5  19<J3-2  Trade  Ca».  (CCH)  11  70  403-4  (S.D.N. Y. 
Sep:.  H.  1993). 
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these  actions,  and  any  party  may  apply 
to  the  Court  for  any  order  necessary  or 
appropriate  for  their  modification, 
interpretation  or  enforcement. 

V7 

Alternatives  To  the  Proposed  Final 
Judgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  Htigation  to  enjoin  the 
merger.  The  United  States  rejected  that 
alternative  because  the  relief  in  the 
proposed  Final  Judgment  should 
prevent  the  possible  occurrence  of 
conduct  the  effect  of  which  may  be 
substantially  to  lessen  competition  in 
the  provision  of  video  programming  to 
MSTDs  in  the  United  States  or 
competition  among  MSTDs  in  the 
geographic  areas  in  which  Defendants 
have  cable  systems.  Moreover,  the  terms 
of  the  proposed  Final  Judgment  are 
supplemented  by  the  provisions  of  the 
1992  Cable  Act  and  its  implem.enting 
FCC  regulations,  as  well  as  the 
judgments  in  the  Primestar  cases.  Under 
these  circumstances,  seeking  to  enjoin 
the  merger  would  only  prevent  the  two 
firms  from  achieving  the  economic 
efficiencies  that  may  result  from  vertical 
integration  and,  given  their  history  and 
present  circumstances,  eliminating  the 
cost  imposed  by  their  legal  separation 
into  separate  firms. 

VII 

Determinative  Documents 

No  dociunents  were  determinative  in 
the  fonnulation  of  the  proposed  Final 
Judgment.  Consequently,  the  United 
States  has  not  attached  any  such 
document  to  the  proposed  Final 
Judgment. 

N.  Scott  Sacks,  Patricia  \.  Shapiro,  Kevin 
C  Quin,  Nancy  Dickinson,  Susanna  M. 
Zwerling, 

Trial  Attorneys,  Antitrust  Divi>icn,  U.S. 
Department  of  Justice. 
|FR  Doc.  94-11572  Filed  5-11-94;  8;45  amj 
BILUSG  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Little  Rock  Coal  Company 

IDociiet  No.  M-94-i3-Ci 

Little  Rock  Coal  Company.  RD  #2,  Box 
40.  Hegins,  Pennsylvania  17938  has 


filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(1),  (4) 
and  (5)  (weekly  examination)  to  its 
Lykens  Valley  #1  Vein  Slope  (LD.  No. 
36-08320)  located  in  Schuylkill  County, 
Pennsylvania.  Due  to  hazardous 
conditions,  daily  or  weekly  traveling  of 
the  intake  air  course  significantly 
increases  the  fall  potential.  The 
petitioner  proposes  to  examine  the 
intake  haulage  slope  and  primary 
escapevvay  from  the  gunboat/slope  car 
with  an  alternative  air  quality 
evaluation  at  the  section's  intake  level, 
and  to  travel  and  thoroughly  examine 
these  areas  for  hazardous  conditions 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

2.  K  &  L  Coal  Company 

[Docket  No.  M-94M4-C1 

K  &  L  Coal  Company.  RD  *1,  Box  266, 
Shamokin,  Pennsylvania  17872  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1200(i)  (mine  map)  to  its  No. 
1  Slope  (ID.  No.  36-06649)  located  in 
Northumberland  County,  Pennsylvania. 
The  petitioner  proposes  to  limit  the 
mapping  of  mine  workings  above  and 
below  to  those  present  within  100  feet 
of  the  vein  being  mined  except  when 
veins  are  interconnected  to  other  veins 
beyond  the  100  feet  limit  through  rock 
tunnels.  The  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

3.  K  &  L  Coa!  Company 

(Docket  No.  M-94-J5-C] 

K  &  L  Coal  Company.  RD  »1,  Box  266, 
Shamokin,  Pennsylvania  17872  h?.s  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1100-2(a)  (quantity  and 
location  of  firefighting  equipment)  to  its 
No.  1  Slope  (I.D.  No.  36-06649)  located 
in  Northumberland  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  only  portable  fire  extinguishers  to 
replace  existing  requirements  where 
rock  dust,  water  cars,  and  other  water 
storage  are  not  practical.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

4.  K  &  L  Coal  Company 

IDccket  No.  M-94— 16-Cl 

K  &  L  Coal  Company.  RD  »1,  Box  266, 
Shamokin,  Pennsylvania  17872  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1202-l(a)  (temporary 
notations,  revisions,  and  supplements) 


to  its  No.  1  Slope  (I.D.  No.  36-06649) 
located  in  Northumberland  County, 
Pennsylvania.  The  petitioner  proposes 
to  revise  and  supplement  mine  maps  on 
an  annual  basis  instead  of  the  required 
6  month  interval  and  to  update  maps 
daily  by  hand  notations.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

5.  K  &  L  Coal  Company 

lDo{  kel  No.  M-94--J7-CJ 

K  &  L  Coal  Company,  RD  #1,  Box  266. 
Shamokin,  Pennsylvania  17872  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.360  (preshift  examination)  to 
its  No.  1  Slope  (I.D.  No.  36-06649) 
located  in  Northumberland  County, 
Pennsylvania.  The  petitioner  proposes 
to  examine  each  seal  for  physical 
damage  from  the  slope  gunboat  during 
the  pre-shift  examination  after  an  air 
quantity  reading  is  taken  inby  the  intake 
portal  and  to  test  for  the  quantity  and 
quality  of  air  at  the  intake  air  split 
locations  off  the  slope  in  the  gang%vay 
portion  of  the  working  section.  The 
petitioner  proposes  to  physically 
examine  the  entire  length  of  the  slope 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
m.andatory  standard. 

6.  K  &  L  Coal  Company 

iDotket  No.  M-94-4a-Cl 

K  &  L  Coal  Company,  RD  #1,  Box  266. 
Shamokin,  Pennsylvania  17872  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.364(b)(1),  (4)  and  (5)  (weekly 
examination)  to  its  No.  1  Slope  (ID.  No. 
3&-06649)  located  in  Northumberland 
County,  Pennsylvania.  Due  to  hazardous 
conditions,  daily  or  weekly  traveling  of 
the  intake  air  course  significantly 
increases  the  fall  potential.  The 
petitioner  proposes  to  examine  the 
intake  haulage  slope  and  primary 
escapeway  fi'om  the  gunboat/slcpe  car 
with  an  alternative  air  quality 
evaluation  at  the  section's  intake  level, 
and  to  travel  and  thoroughly  examine 
these  areas  for  hazardous  conditions 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  wouW  the 
mandator^'  standard. 

7.  Harman  Mining  Corporation 

I  Docket  No.  M-94-49-C] 

Harman  Mining  Corporation,  P.O.  Box 
60,  Harman,  Virginia  24628  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  77.il 5(j)  (refust;  piles;  construction 
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requirements)  to  its  Coal  Preparation 
Piatt  (I.D.  No.  44-02714)  located  in 
Buqhanan  County,  Virginia.  The 
petitioner  proposes  to  continue 
monitoring  the  refuse  pile.  I.D.  No. 
12ip-VA5-0005.05  by  subsurface 
investigation  and  thermal  monitoring 
instead  of  extinguishing  the  refuse  pile 
fire,  The  petitioner  states  that 
application  of  the  standard  would  result 
in  a  diminution  of  safety  for  the  miners. 
In  aiddition,  the  petitioner  asserts  that 
the  jjroposed  alternate  method  would 
provide  at  least  the  same  measure  of 
projection  as  would  tlie  mandatory 
standard. 

8.  Consolidation  Coal  Company 

|i3o<|ket  No.  M-94-50-CJ 

Consolidation  Coal  Company.  1800 
Washington  Road,  Pittsburgh, 
Pennsylvania  15241-1421  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.364(b)(l)(weekly  examination) 
to  itjs  Robinson  Run  No.  95  Mine  (I.D. 
No.  {46-01318)  located  in  Harrison 
County,  West  Virginia.  Due  to 
•r'eteriorating  roof  and  rib  conditions, 
the  Shaft  Circle  air  course  located  near 
the  intersection  of  94  block.  Main  North 
to  Oakdale  Shaft,  caimot  be  traveled 
safely.  The  petitioner  proposes  to 
establish  check  points  CP  #1 ,  CP  #2,  and 
CP  43  to  monitor  the  quantity  of  air 
vcnUlating  the  alTected  area;  and  to  have 
a  certified  person  test  for  methane  and 
the  quantity  of  air  on  a  weekly  basis  and 
recqrd  the  results  in  a  record  book  kept 
on  the  surface  and  made  available  to  all 
interested  persons.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

9.  Consolidation  Coal  Company 

(Docket  No.  M-94-51-C] 

Consolidation  Coal  Company.  1800 
Washington  Road,  Pittsburgh, 
Pennsylvania  15241-1421  has  filed  a 
petition  to  modify  the  appUcation  of  30 
CFR  75.364(b)  (weekly  examination)  to 
its  Ijoveridge  No.  22  Mine  (I.D.  No.  46- 
01433)  located  in  Marion  County,  West 
Virginia.  Due  to  deteriorating  ronf  and 
rib  conditions  in  the  air  course  along  the 
West  Side  of  the  Main  North  entries  that 
flow  south  from  1  North  (adjacent  to  3 
North  Crossover  Seals)  to  the  junction 
withi  the  1  West  entries,  the  entire  area 
cannot  be  traveled  safely.  The  petitioner 
proposes  to  establish  check  points  to 
monitor  the  quantity  of  air;  and  to  have 
a  certified  person  test  for  methane  and 
the  Quantity  of  air  on  a  weekly  basis  and 
record  the  results  in  a  record  book  kept 
on  Use  surface  and  made  available  to  all 
inteijosted  persons.  The  petitioner 


asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

10.  Consolidation  Coal  Company 

IDockpt  No.  M-94-52-C1 

Consolidation  Coal  Company.  1800 
Washington  Road,  Pittsburgh. 
Pennsylvania  15241-1421  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.3B4(^i)  (2).  (4)  and  {c)(3)  (weekly 
e.xamination)  to  its  Ireland  Mine  (I.D. 
No.  46-01433)  located  in  Marshall 
County,  West  Virginia.  Due  to 
deteriorating  roof  and  rib  conditions  in 
the  4  South  seals  and  certain  air  courses 
from  the  4  South  seals  to  the  No.  2  Fan, 
the  area  cannot  be  traveled  safely.  The 
petitioner  proposes  to  change  the 
location  of  air  measuring  stations  "C" 
aiid  '"D"  and  to  continue  evaluating 
daily  air  measuring  stations  "A"  and 
"B"  that  were  established  in  Decision 
and  Order  dated  July  17,  1989,  Docket 
No.  M-88-252-C;  to  post  a  sign  in  the 
adjacent  travel  entry  designating  the 
location  of  these  measuring  stations  in 
the  adjacent  travel  entry;  to  establish  an 
air  measuring  station  "F"  on  the  surface 
at  Ireland  Mine  No.  2  Fan  in  lieu  of  air 
measuring  stations  "C"  and  "D";  and  to 
have  a  certified  person  monitor  each  air 
measuring  station  daily  and  record  the 
results  in  a  book  that  would  be  provided 
at  each  air  measuring  station  and  on  the 
surface  and  made  available  to  all 
interested  persons.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

11.  Kerr-McGee  Coal  Corporation 

(Docket  No.  M-94-53-CJ 

Kerr-McGee  Coal  Corporation,  P.O. 
Box  727,  Harrisburg,  Illinois  62946  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  to  its  Galatia  Mine  (I.D. 
No.  11-02752)  located  in  Saline  County. 
Illinois.  The  petitioner  proposes  to  use 
electric  motor-driven  mine  equipment 
in  a  longwall  recovery  room.  This 
equipment  would  serve  as  a  power 
cen'ur  (transformer)  in  intake  air  to 
furnish  power  to  roofbolters  with  a  1200 
foot  long.  Number  2.  G-CC.  2KV  trail 
cable,  protected  for  a  short  circuit  fault 
with  an  instantaneous  circuit  breaker  set 
at  not  more  than  600  amperes  at  all 
points  of  the  recovery  room.  The 
petitioner  asserts  that  the  proposed 
alternate  method  v/ould  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 


12.  Buck  Mountain  Coal  Company  No. 
2 

[Docket  No.  M-94-54-C] 

Buck  Mountain  Coal  Company  No.  2, 
R.D.  #2,  Box  425-B2,  Pine  Grove. 
Pennsylvania  179F,3  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.332  (b)(1)  and  (b)(2)  (working 
sections  and  working  places)  to  its  Buck 
Mountain  Slope  (I.D.  No.  36-02053) 
located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  air  passing  through  inaccessible 
abandoned  workings  and  additional 
areas  by  mi.xing  with  the  air  in  the 
intake  hauLge  slope  to  ventilate  the 
only  active  working  section,  to  ensure 
air  quality  by  sampling  intake  air  during 
pre-shii^  and  on-shift  examinations,  and 
to  suspend  mine  production  when  air 
quahty  fails  to  meet  specified  criteria. 
1  he  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

13.  Eighty-Four  Mining  Company 

[Docket  No.  M-94-55-C1 

Eighty-Four  Mining  Company.  P.O. 
Box  729.  Indiana.  Pennsylvania  15701 
has  filed  a  petition  to  modify  the 
appHcation  of  30  CFR  75.1101-«(a) 
(water  sprinkler  systems;  arrangement  of 
sprinklers)  to  its  Mine  84  (I.D.  No.  36- 
00958)  located  in  Washington  County. 
Pennsylvania.  The  petitioner  proposes 
to  install  a  thermostat  device  on  the 
electrical  control  side  of  the  belt  so  that 
when  it  is  activated  it  would  do- 
energize  the  belt  control  side  of  the 
Combination  Box  and  trigger  an  audible 
and  visual  alarm  to  miner's  working  in 
the  immediate  area;  to  have  a  qualified 
person  examine,  test,  and  properly 
maintain  on  a  weekly  basis  each 
Combination  Box  to  assure  safe 
operating  conditions;  and  to  record  the 
results  of  each  examination  in  a  book. 
The  petitioner  states  that  application  of 
the  standard  would  result  in  a 
diminution  of  safety  to  the  miners.  In 
addition,  the  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  es  would  the  mandatory 
standard. 

14.  Soldier  Creek  Coal  Company 

[Docket  No.  M  -94-56-Cj 

Soldier  Crook  Coal  Company.  P.O. 
Box  1029.  Welhngton.  Utah  84542  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.380(d)(4) 
(escapeways;  bituminous  and  lignite 
mines)  to  its  Soldier  Canyon  Mine  (I.D. 
No.  42-00077)  located  in  Carbon 
County,  Utah.  The  petitioner  requests  a 
modification  of  the  standard  to  allow 
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the  4  foot  wide  stairway  at  overcasts 
installed  prior  to  November  16,  1992  to 
be  used  as  an  underground  escapeway 
instead  of  using  a  6  foot  wide 
escapeway.  The  petitioner  asserts  that 
the  proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

15.  Cyprus  Sierrita  Corporation 

[Docket  No.  M-94-01-M] 

Cyprus  Sierrita  Corporation,  9100  E. 
Mineral  Circle,  Englewood,  California 
80112  has  filed  a  petition  to  modify  the 
apphcation  of  30  CFR  56.6309  (fuel  oil 
requirements  for  ANFO)  to  its  Sierrita 
Mine  (I.D.  No.  02-00144)  located  in 
Pima  County,  Arizona.  The  petitioner 
proposes  to  blend  recycled  oil  with  fuel 
oil  to  create  a  blasting  agent.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
13,  1994.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 

Dated:  May  5,  1994. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards.  Regulations  and 
Variances. 
[FR  Doc.  94-11573  Filed  5-11-94;  8:45  ami 

BIL.UNa  CODE  4510-«3-P 


Pension  and  Welfare  Benefits 
Administration 

[Application  No.  L-9412,  et  al.] 

Proposed  Exemptions;  Beaumont  Area 
Pipefitters  Joint  Apprenticeship 
Committee,  etal. 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  fi-om  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 


Written  Comments  and  Hearing 
Requests 

Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 
comments,  and  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  of  the  Act, 
requests  for  hearing  within  45  days  from 
the  date  of  publication  of  this  Federal 
Register  Notice.  Comments  ajid  request 
for  a  hearing  should  state:  (Ij  The  name, 
address,  and  telephone  number  of  the 
person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 
interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing.  A  request  for 
a  hearing  must  also  state  the  issues  to 
be  addressed  and  include  a  general 
description  of  the  evidence  to  be 
presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Exemption  Determinations, 
room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  room  N-5507,  200  Constitution 
Avenue,  NW..  Washington.  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570.  subpart  B  (55  FR 
32836.  32847.  August  10.  1990). 
Effective  December  31,  1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17.  1978) 


transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Beaumont  Area  Pipefitters  Joint 
Apprenticeship  Committee  (the  Plan) 
Located  in  Beaumont,  Texas;  Proposed 
Exemption 

lApplication  No.  L-9412I 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  in  accordance  with  the  procedures 
set  forth  in  29  CFR  part  2570,  subpart 
B  (55  FR  32836,  32847.  August  10, 
1990).  If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  and  4C6lb) 
(1)  and  (2)  of  the  Act  shall  not  apply  to 
the  purchase  of  certain  real  property 
(the  Property)  by  the  Plan  from 
Pipefitters  Local  195  of  the  United 
Association  of  Journeymen  and 
Apprentices  of  the  Plumbing  and 
Pipefitting  Industry  (the  Union),  a  party 
in  interest  with  respect  to  the  Plan, 
provided  that  the  following  conditions 
are  met: 

1.  An  independent  fiduciary 
determines  that  the  proposed 
transaction  is  in  the  best  interests  of  the 
Plan; 

2.  The  fair  market  value  of  the 
Property  is  established  by  an  appraiser 
unrelated  to  the  Plan  or  the  Union; 

3.  The  Plan  pays  no  more  than  the 
lesser  of  $462,800  or  the  fair  market 
value  of  the  Property  as  determined  at 
the  time  of  purchase; 

4.  The  purchase  is  a  one-time 
transaction  for  cash;  and 

5.  The  Plan  pays  no  fees  or 
commissions  in  regard  to  the 
transaction. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  an  apprenticeship 
training  plan  established  and 
administered  pursuant  to  the  provisions 
of  section  302  of  the  Labor  Management 
Relations  Act  of  1947.  As  of  January  31, 
1994.  the  Plan  had  580  participants  and 
total  assets  of  SI  .248,499.  On  the  same 
date,  the  number  of  employers 
contributing  to  the  Plan  totaled  21. 

2.  The  Property  consists  of  2.74  acres 
of  land  and  improvements  located 
adjacent  to  property  of  the  Union.  The 
improvements  include  three  one  and 
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two-story  buildings,  constructed  by  the 
Union  in  1968  and  1978.  designed  for 
use  as  classroom  and  apprenticeship 
training  facilities  for  the  Plan  and  its 
participants.  From  1968  to  1988  the 
Plan  operated  an  apprenticeship 
program  on  the  Property  pursuant  to  a 
lease  of  the  Property  by  the  Union  to  the 
Plan.'  In  August  1988  the  Union  sold 
the  Property  to  the  Plan.  The  Plan 
partially  financed  this  purchase  by 
obtaining  a  loan  from  the  Sabine  Area 
Pipefitters  Local  195  Pension  Trust 
Fund  (Local  195  Pension  Plan).  The 
Local  195  Pension  Plan,  which  was  later 
merged  into  the  Plumbers  and 
Pipefitters  National  Pension  Fund,  had 
interlocking  trustees  with  the  Plan  and 
the  Plan  made  some  contributions  to  the 
Local  195  Pension  Plan  on  behalf  of  its 
participants.  The  loan  was  repaid  in 
June  1991. 

In  September  1990  the  Department 
commenced  an  investigation  of  the  Plan 
regarding  the  sale  of  the  Property  by  the 
Union  to  the  Plan  and  the  loan  between 
the  Plan  and  the  Local  195  Pension 
Plan. 2  Also,  an  application  for 
exemption  for  retroactive  relief  from  the 
prohibited  transaction  provisions  of  the 
Act  was  submitted  to  the  Department  for 
these  transactions.  In  a  letter  in  January 
1992,  the  Department  cited  as  reasons 
for  denying  the  exemption  application, 
among  other  factors,  the  lack  of  the 
review  and  prior  approval  of  the 
transactions  by  an  independent 
fiduciary.  Following  this  exemption 
denial,  an  agreement  was  reached  with 
the  Department  which  required  that  the 
Property  be  sold  back  by  the  Plan  to  the 
Union.  Such  sale  occurred  in  December 
1992.  Since  that  date,  the  Plan  has 
utilized  the  Property  as  a  training 
facility  without  charge  from  the  Union. 
However,  the  applicant  represents  that 
because  of  an  economic  downturn  in  the 
area,  the  Union  considers  it  a  hardship 
to  continue  this  arrangement. 

3.  The  applicant  obtained  an  appraisal 
on  the  Property  on  January  14,  1994. 
from  Donnie  M.  Jones,  MAI  (Jones),  a 
real  estate  appraiser  located  in  Port 
Arthur,  Texas.  Jones  represents  that  he 


<  Prohibited  transaction  exemption  (PTE)  78-5  (43 
FR  23024,  May  30, 1978)  permits,  under  certain 
conditions,  the  leasing  of  real  property  by  an 
apprenticeship  plan  from  a  sponsoring  employee 
organization.  The  Department  expresses  no  opinion 
as  to  whether  the  above  lease  satisHed  the 
conditions  of  PTE  78-5  nor  is  any  relief  provided 
heroin. 

2 The  above  described  transactions  may  have 
constituted  prohibited  transactions  under  section 
406  of  the  Act.  Such  section  prohibits,  in  part,  a 
sale  or  exchange  of  property  between  a  plan  and  a 
party  in  interest,  a  use  of  plan  assets  for  the  benefit 
of  a  party  in  interest,  and  the  acting  of  a  fiduciary 
in  a  plan  transaction  on  behalf  of  a  party  whose 
interests  are  adverse  to  those  of  the  plan  or  its 
participants. 


is  not  related  in  any  way  to  the  Plan  or 
the  Union.  Utilizing  the  income,  cost 
and  sales  comparison  approaches  to 
value.  Jones  estimated  that  the  Property 
had  a  fair  market  value  of  $462,800  as 
of  the  date  of  the  appraisal.  By  letter 
dated  March  1, 1994.  Jones  stated  that 
he  was  aware,  in  preparing  the 
appraisal,  that  the  Plan  was  the 
prospective  buyer  of  the  Property  and 
that  this  knowledge  had  no  influence  on 
his  calculation  of  value. 

4.  The  Plan  now  proposes  to  purchase 
the  Property  from  the  Union  so  that  the 
Plan  itself  will  own  the  training  and 
educational  facilities  used  to  train 
journeymen  and  apprentices.  Plan 
fiduciaries  note  that  ownership  of  the 
Property  will  give  the  Plan  full  control 
of  the  buildings,  grounds  and  parking 
lots  and  will  enable  the  Plan  to  make 
improvements  to  the  Property  as 
needed.  The  Plan  will  pay  no  more  than 
current  fair  market  value  for  the 
Property,  as  established  by  an  updated 
independent  appraisal.  The  piu-chase 
will  be  a  one-time  transaction  for  cash 
and  the  Plan  will  pay  no  fees  or 
commissions  in  regard  to  the  purchase. 
The  applicant  represents  that,  after  the 
piu-chase  of  the  Property,  the  Plan  will 
have  more  than  enough  fimds  for 
operational  purposes  of  the  training 
program. 

5.  The  Plan  and  the  Union  have 
selected  Joseph  P.  Connors,  Sr. 
(Connors),  an  attorney  with  the  firm  of 
Connors  Associates,  Inc.  in  Washington. 
DC  to  serve  as  independent  fiduciary  in 
regard  to  the  proposed  transaction.  The 
applicant  represents  that  Connors  is 
independent  of  the  Plan  and  the  Union. 
Connors  states  that  he  has  had  extensive 
experience  working  with  Taft-Hartley 
plans,  including  serving  as  chairman  of 
funds  of  the  United  Mine  Workers. 
Connors  further  states  that  he  is  well 
aware  that  while  acting  as  independent 
fiduciary  he  assumes  personal  liability 
and  he  must  act  solely  in  the  interest  of 
the  Plan  and  its  participants. 

Connors  maintains  that  the  proposed 
transaction  is  definitely  in  the  best 
interests  of  the  Plan.  In  this  regard. 
Connors  has  met  with  officers  of  the 
Union  and  trustees  of  the  Plan  and  has 
made  an  inspection  of  the  Property  with 
Russell  Allen,  the  training  director  for 
the  Plan.  The  Plan  has  operated  an 
apprenticeship  program  utilizing  the 
Property  since  the  initial  time  of 
construction  in  1968.  As  independent 
fiduciary.  Cormors  will  make  certain 
that  the  Plan  pays  no  more  than  fair 
market  value  for  the  Property  and  will 
enforce  all  rights  of  the  Plan  in  regard 
to  the  proposed  transaction. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 


will  satisf)'  the  statutory  criteria  of 
section  408(a)  of  the  Act  because:  (1) 
The  purchase  of  the  Property  will  give 
the  Plan  ownership  of  the  facilities  it 
uses  for  its  apprenticeship  training 
program;  (2)  an  independent  fiduciary 
has  determined  that  the  proposed 
transaction  is  in  the  best  interests  of  the 
Plan  and  its  participants;  (3)  the  Plan 
will  pay  no  more  than  fair  market  value 
for  the  Property,  based  on  an  updated 
independent  appraisal;  (4)  the  purchase 
will  be  a  one-time  transaction  for  cash; 
and  (5)  the  Plan  will  pay  no  fees  or 
commissions  in  regard  to  the 
transaction. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Kehy  of  the  Department,  telephone 
(202)  219-8883.  (This  is  not  a  toll-free 
number.) 

Hartford  Life  Insurance  Company 
(Hartford  Life)  and  Hartford  Investment 
Management  Company  (HIMCO) 
Located  in  Hartford,  Connecticut; 
Proposed  Exemption 

[.Application  Nos.  D-9458  and  D-94591 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847.  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  sales  and  transfers  of 
assets  of  employee  benefit  plans  (the 
Plans)  to  Hartford  Life  pursuant  to  the 
terms  of  a  sjTithetic  guaranteed 
investment  contract  (Synthetic  GIC) 
entered  into  by  the  Plan  with  Hartford 
Life  and  HIMCO.  provided  the  following 
conditions  have  been  met:  (a)  Prior  to 
the  execution  of  such  Synthetic  GIC.  an 
independent  fiduciary  of  such  Plan 
receives  a  full  and  detailed  vvritten* 
disclosiu-e  of  all  material  features  of  the 
Synthetic  GIC.  including  all  applicable 
fees  and  charges;  (b)  following  receipt  of 
such  disclosure,  the  Plan's  independent 
fiduciary  approves  in  writing  the 
execution  of  the  Synthetic  GIC  on  behalf 
of  the  Plan;  (c)  all  fees  and  charges 
imposed  under  such  Synthetic  GIC  are 
reasonable;  (d)  each  Synthetic  GIC  will 
specifically  provide  for  an  objective 
means  for  determining  the  fair  matket 
value  of  the  securities  owned  by  the 
Plan  pursuant  to  the  Synthetic  GIC;  (e) 
Hartford  Life  will  maintain  books  and 
records  of  all  transactions  which  will  be 
subject  to  annual  audit  by  independent 
certified  public  accountants  selected  by 
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and  responsible  solely  to  the  Plan;  and 
(0  the  Synthetic  GIC  will  be  offered  only 
in  principal  amounts  of  $50  million  or 
more. 

Summary  of  Facts  and  Representations 

1.  Hartford  Life  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  State  of  Connecticut.  As  of 
December  31. 1992.  Hartford  Life  had 
assets  of  approximately  $20.8  billion 
and  insurance  in  force  of  approximately 
$93.5  billion.  Hartford  Life  is  currently 
rated  as  follows;  A.M.  Best — A++; 

■  Standard  &  Poor's— AAA;  Duff  & 
Phelps — AAA;  and  Moody's — Aa2. 
Hartford  Life  is  a  wholly  owned 
subsidiary  of  Hartford  Life  and  Accident 
Company,  which  is  in  turn  a  subsidiary 
of  Hartford  Fire  Insurance  Company. 
Hartford  Fire  Insurance  Company  is 
owned  by  the  ITT  Corporation.  A 
significant  portion  of  Hartford  Life's 
business  consists  of  writing  insurance 
and  annuity  contracts,  guaranteed 
investment  contracts,  and  other  types  of 
funding  agreements  for  numerous 
pension  plans,  most  of  which  are 
subject  to  title  I  of  the  Act. 

2.  HIMCO,  a  wholly  owned  subsidiary 
of  Hartford  Life,  is  an  investment 
management  company  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940.  As  of 
March  31. 1993,  HIMCO  had  $3.06 
billion  in  assets  under  management. 
HIMCO  manages  assets  in  various 
Hartford  Life  separate  accounts  and 
other  portfolios. 

3.  For  many  years,  Hartford  Life  has 
offered  various  guaranteed  investment 
contracts  (GICs)  for  sale  in  the  qualified 
plan  market.  A  GIC  is  a  type  of  contract 
under  which  an  insurance  company,  in 
exchcuige  for  a  sum  of  money, 
guarantees  that  it  will  return  that  sum 
to  the  contractholder  on  a  specified 
maturity  date,  vfilh  interest  at  the 
specified  rate.  In  anticipation  of  its 
obligation,  the  insurance  company 
invests  the  funds  received  from  the 
contractholder  primarily  in  fixed- 
income  instruments,  in  order  to  achieve 
a  return  that  v^ll  enable  the  company  to 
meet  its  guarantee  at  maturity. 
Typically,  these  fixed-income 
investments  are  held  in  the  company's 
general  asset  accoimt.  although  under 
some  type  of  GIC  products,  the 
investments  are  held  in  a  separate 
account. 

4.  Recently,  many  pension  fund 
investment  managers  have  expressed 
interest  in  achieving  an  even  higher 
degree  of  security  for  plan  investments 
than  that  afforded  by  conventional  GICs. 
In  response,  some  insurance  companies 
have  begun  to  offer  Synthetic  GICs. 
Under  some  Synthetic  GICs,  instead  of 


paying  a  premium  to  the  insurance 
company  on  the  effective  date  of  the 
contract,  the  plan  places  assets  in  a 
custodial  bank  account  owned  by  the 
plan.  The  assets  are  held  in  that  account 
by  the  bank  custodian  and  are  managed 
exclusively  by  the  insurance  company 
or  an  affiliate  until  the  contract's 
maturity.  If  the  market  value  of  the 
assets  in  the  custodial  account  at 
maturity  is  less  than  the  amount 
initially  placed  in  the  account  plus 
guaranteed  interest,  the  insurer  must 
make  the  plan  whole  for  the  difference. 
The  assets  in  the  account  are  never 
owned  by  the  insurance  company, 
however,  and  the  plan's  investment  is 
therefore  not  affected  by  risks  to  which 
the  insurer's  owti  assets  may  be  subject. 

5.  Hartford  Life  now  intends  to  offer 
a  Synthetic  GIC  product  to  Plans. 
Hartford  Life's  Synthetic  GIC  will  be 
offered  in  principal  amounts  of  $50 
million  or  more.  Thus,  Hartford  Life 
intends  to  offer  its  Synthetic  GICs  only 
to  large  Plans. 

6.  Essentially,  the  Synthetic  GIC  will 
consist  of  an  investment  management 
agreement  under  which  HIMCO.  acting 
in  a  fiduciary  capacity,  will  manage 
assets  of  a  Plan  placed  in  the  custody  of 
a  bank  (the  Bank)  selected  by  the  Plan 
(with  the  approval  of  Hartford  Life).  The 
Synthetic  GICs  offered  by  Hartford  Life 
will  differ  from  conventional 
management  agreements,  however,  in 
that  Hartford  Life  will  guarantee  that  the 
amounts  placed  in  the  bank  custodial 
account  for  management  by  HIMCO  will 
be  released  to  the  Plan,  with  interest  at 

a  specified  rate,  on  certain  specified 
dates.  The  Synthetic  GIC  will  be  benefit 
responsive  in  that  it  may  be  tailored  to 
meet  the  Plan's  predictable  benefit 
obligations  by  establishing  Scheduled 
Account  Distribution  Dates  (see  rep.  10, 
below)  at  appropriate  times.  In  addition, 
unscheduled  interim  distributions, 
referred  to  as  Benefit  Sensitivity 
Advances  (see  rep.  22,  below),  will  also 
be  available  under  certain 
circumstances.  At  all  times,  the  Plan, 
not  Hartford  Life,  will  remain  the  legal 
owner  of  the  account. 

7.  The  decision  to  enter  into  a 
Synthetic  GIC  will  be  made  on  behalf  of 
a  Plan  by  a  Plan  fiduciary  who  is 
independent  of  Hartford  Life  and 
HIMCO.  The  applicants  represent  that 
due  to  the  large  size  of  the  Plans 
involved,  the  independent  fiduciaries 
authorizing  Plans  to  enter  into  the 
Synthetic  GICs  can  be  expected  to  be  (or 
to  retain)  sophisticated  professional 
asset  managers  with  specialized 
expertise  in  the  area  of  GICs  and  similar 
investments.  Prior  to  the  Plan's 
investment.  Hartford  Life  will  furnish 
the  Plnn's  independent  fiduciary  full 


and  detailed  disclosure  of  all  features  of 
the  SyTithetic  GIC.  including  all 
applicable  fees  (see  rep.  24,  below)  and 
charges  (see  reps.  16  and  23.  below) 
There  is  no  additional  fee  or  charge  for 
the  guarantee. 

8.  When  a  Plan  enters  into  a  Synthetic 
GIC  with  Hartford  Life,  an  account  (the 
Account)  will  be  established  for  the 
Plan.  Contributions  made  by  the  Plan  to 
the  Account  on  the  "Account 
Commencement  Date"  and  on  any 
subsequent  dates  specified  in  the 
Synthetic  GIC  will  be  delivered  to  the 
Bank  and  credited  to  the  Account.  The 
assets  in  the  Account  uill  be  held  in  the 
Bank's  custody  and  subject  to 
management  by  HIMCO.  Contributions 
placed  into  the  Account  will  be  invested 
immediately;  there  will  be  no  time  lag 
between  the  time  the  contributions  are 
put  in  the  Account  and  the  time  they  are 
invested. 

9.  The  Synthetic  GICs  will  not  be 
offered  on  a  pooled  basis;  in  other 
words,  a  separate  custodial  Account 
will  be  established  for  each  Plan  that 
enters  into  a  Synthetic  GIC  with 
Hartford  Life  and  the  assets  in  that 
Account  will  be  managed  separately 
from  any  assets  subject  to  a  Synthetic 
GIC  with  another  Plan. 

10.  Hartford  Life's  guarantee  as  to 
principal  and  interest  under  a  Synthetic 
GIC  will  come  into  play  on  certain 
specified  dates,  namely,  the  "Scheduled 
Account  Termination  Date"  and  any 
"Scheduled  Account  Distribution 
Date(s)"  provided  for  prior  to  the 
Scheduled  Account  Termination  Date. 
On  those  dates,  as  described  in  greater 
detail  below  (see  reps.  15  and  16, 
below),  the  Plan  will  be  entitled  to 
distributions  from  the  Account  of  the 
"Adjusted  Book  Value"  of  contributions 
previously  made  to  the  Account. 
(Specific  amounts  will  be  distributed  on 
the  Scheduled  Account  Distribution 
Date(s),  if  any.  and  the  balance  of  the 
Account's  Adjusted  Book  Value  will  be 
distributed  on  the  Scheduled  Account 
Termination  Date,  at  which  time  the 
Synthetic  GIC  will  terminate.)  Adjusted 
Book  Value  is  defined  as  the  net  asset 
balance  of  the  Account  derived  ft-om 
contributions  plus  interest  at  a  specified 
"Guaranteed  Rate  of  Interest" 
determined  by  mutual  agreement 
between  Hartford  Life  and  the  Plan,  less 
prior  withdrawals.  (The  Guaranteed 
Rate  of  Interest  that  Hartford  Life  xvill  be 
walling  to  offer  under  a  particular 
Synthetic  GIC  will  be  based  on  yields  on 
securities  of  various  durations  currently 
available  in  the  marketplace  at  the  time 
the  Synthetic  GIC  is  executed.)  In  other 
words,  Hartford  Life  will  guarantee  that 
on  the  Scheduled  Account  Distribution 
Date(s)  (if  any)  and  on  the  Scheduled 
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Account  Termination  Date,  distributions 
will  be  made  to  the  Plan  in  amounts  at 
least  equal  to  contributions  previously 
made  to  the  Account,  plus  interest  at  the 
Guaranteed  Rate  of  Interest,  with 
appropriate  adjustments  for 
withdrawals  (i.e..  Scheduled  Account 
Distributions,  and  Benefit  Sensitivity 
Advances  as  described  in  rep.  22. 
below). 

11.  The  applicants  represent  that  the 
Guaranteed  Rate  of  Interest  for  a 
particular  Synthetic  GIG  will  be 
established  by  arm's-length  negotiation 
between  the  Plan  and  Hartford  Life  in 
advance  of  entering  into  the  contract, 
and  will  be  set  forth  in  writing  in  the 
Synthetic  GIG  instrument.  Once 
established,  the  Guaranteed  Rate  of 
Interest  wall  not  be  modified  for  the 
term  of  the  agreement.  The 
considerations  that  will  be  taken  into 
ajQcount  in  the  negotiation  process  will 
be  essentially  the  same  as  those  that 
affect  guaranteed  interest  rates  offered 
under  conventional  GICs.  Under  its 
Synthetic  GIG.  Hartford  Life  will  be 
willing  to  offer  a  Guaranteed  Rate  of 
Interest  that  takes  into  account  the  rate 
of  return  it  believes  it  will  be  able  to 
adiieve  in  managing  the  assets  in  the 
Account,  based  on  currently  available 
investments  that  are  consistent  with  the 
investment  guidelines  imposed  by  the 
Plan,  and  with  allowance  for  Hartford 
Life's  quarterly  management  fees  (see 
rep.  24,  below).  The  applicants  further 
represent  that  they  and  the  Plans  will  be 
aivare  of  the  rates  that  other  companies 
afe  offering  for  similar  products. 
Hartford  Life  represents  that  this, 
together  with  the  Plans'  ability  to 
negotiate  the  investment  guidelines  (and 
thus  the  level  of  risk)  applicable  to  the 
Account,  will  avoid  any  realistic 
potential  for  abuse. 

12.  HIMCO  will  acknowledge  in 
writing  that  it  will  be  a  fiduciary  of  each 
Plan  and  will  be  subject  to  the  Act's 
fiduciary  standards  in  managing  the 
assets  in  each  such  Plan's  Account.  The 
general  investment  objectives  of  the 
Account  will  be  current  income  with 
stability  of  principal.  The  agreement 
governing  each  Synthetic  GIG  will 
instruct  HIMGO  to  manage  the  Account 
to  achieve  a  total  return  over  the 
holding  period  to  maturity  which  is 
sufficient  to  produce  the  Synthetic  GIC's 
Guaranteed  Rate  of  Interest. 

13.  Each  Synthetic  GIG  will  provide 
investment  guidelines  for  achieving 
these  investment  objectives.  While  there 
will  be  some  flexibility  in  the 
investment  guidelines  to  allow  each 
Synthetic  GIG  portfolio  to  be 
customized  to  meet  the  unique  needs  of 
the  particular  Plan,  the  guidelines  will 
essentially  call  for  HIMGO  to  apply  the 


same  investment  techniques  that 
Hartford  Life  and  other  life  insurance 
companies  use  in  investing  their  own 
general  account  assets  so  as  to  meet 
guaranteed  benefit  obligations  under  life 
insurance  and  annuity  contracts.  A 
central  feature  of  these  techniques  is  the 
selection  of  a  portfolio  of  securities 
matching  contractual  obligations  as  to 
timing  and  amount. 

14.  Under  the  guidelines,  the  Account 
will  be  required  to  be  primarily  invested 
in  fixed  income  securities,  while 
maintaining  a  level  of  liquidity 
sufficient  to  provide  for  anticipated 
benefit  payments  by  investing  partly  in 
traditional  money  market  securities.  As 
a  means  of  achieving  a  higher 
guaranteed  return  than  would  be 
possible  by  investing  exclusively  in 
fixed  income  and  money  market 
securities,  the  guidelines  will  allow 
limited  and  properly  hedged  investment 
in  riskier  securities  such  as  common 
stocks,  but  they  will  not  permit  direct 
investment  in  real  estate.  The  applicants 
represent  that  limited  investment  in 
riskier  securities  will  benefit  the  Plan  by 
allowing  Hartford  Life  to  offer  a  slightly 
higher  Guaranteed  Rate  of  Return  than 
would  be  possible  if  the  Account 
supporting  the  Synthetic  GIG  were 
invested  exclusively  in  fixed  income 
and  money  market  investments.  Any 
investment  in  employer  securities 
(within  the  meaning  of  section  407(d)  of 
the  Act)  will  be  subject  to  guidelines 
established  by  the  Plan. 

15.  Distributions  prior  to  the 
Scheduled  Account  Termination  Date 
which  are  subject  to  Hartford  Life's 
guarantee  as  to  principal  and  interest 
(Scheduled  Account  Distributions)  will 
occur  on  Scheduled  Account 
Distribution  Dates  (see  rep.  10,  above) 
and  in  amounts  which  will  be  agreed 
upon  between  a  Plan  and  Hartford  Life 
prior  to  the  execution  of  a  Synthetic  GIG 
and  will  be  specified  in  writing.  On 
each  Scheduled  Account  Distribution 
date,  HIMGO  will  be  required  to 
liquidate  securities  sufficient  to  meet 
the  Scheduled  Account  Distribution.  In 
most  instances,  the  assets  will  be 
liquidated  by  a  sale  in  the  open  market. 
However,  Hartford  Life  reserves  the 
right  to  purchase  the  assets  to  be 
liquidated.  When  it  elects  to  do  so, 
Hartford  Life  must  pay  the  fair  market 
value  of  the  asset  as  of  the  close  of 
business  on  the  date  of  the  sale, 
determined  as  set  forth  in  rep.  21. 
below.  Hartford  Life  will  then  distribute 
to  the  Plan  an  amount  equal  to  the 
Adjusted  Book  Value  of  the  Scheduled 
Account  Distribution.  The  Adjusted 
Book  Value  of  the  Account  will  then  be 
reduced  by  the  amount  of  the  Scheduled 
Account  Distribution.  To  the  extent  that 


the  market  value  of  the  assets  liquidated 
on  a  Scheduled  Account  Distribution 
Date  exceeds  the  amount  of  the 
Scheduled  Account  Distribution,  the 
excess  will  be  retained  in  the  Account 
and  reinvested. 

16.  On  the  Scheduled  Account 
Termination  Date,  the  Bank  will 
distribute  to  Hartford  Life  all  of  the 
assets  in  the  Account,  and  Hartford  Life 
will  simultaneously  distribute  to  the 
Plan  an  amount  which  will  not  be  less 
than  the  aggregate  Adjusted  Book  Value 
of  the  Account.  As  noted  above,  (see 
rep.  10,  above),  the  Adjusted  Book 
Value  will  generally  be  equal  to 
contributions  plus  the  applicable 
Guaranteed  Rate  of  Interest,  with 
adjustments  for  previous  withdrawals.  If 
the  aggregate  market  value  of  the  assets 
in  the  Account  (determined  as  described 
in  rep.  21,  below)  exceeds  their 
Adjusted  Book  Value  on  the  Scheduled 
Account  Termination  Date,  Hartford 
Life  will  be  entitled  to  a  portion  of  such 
excess,  the  amount  of  which  will  be 
determined  as  a  specified  percentage  of 
the  Adjusted  Book  Value  of  the  Account 
determined  by  agreement  between  the 
Plan  and  Hartford  Life  and  specified  in 
the  Synthetic  GIG  (the  Book  Value 
Assurance  Gharge).  and  will  be  required 
to  pay  the  remaining  balance  to  the 
Plan.  The  Book  Value  Assurance  Gharge 
will  be  equal  to  a  specified  percentage 
of  the  Adjusted  Book  Value  of  the 
Account,  but  will  not  exceed  the  market 
value  of  the  Account  less  the  Adjusted 
Book  Value  of  the  Account,  or  be  less 
than  zero.  To  summarize,  if  the 
proceeds  of  the  liquidated  assets  exceed 
the  sum  of  the  Adjusted  Book  Value  of 
the  Account  on  that  date  and  the  Book 
Value  Assurance  Gharge.  such 
remainder  will  be  distributed  to  the 
Flan,  thus  allow  ing  the  Plan  to  receive 

a  rate  of  return  which  is  in  excess  of  the 
Guaranteed  Rate  of  Interest. 

17.  Hartford  Life's  guarantee  will  be 
implemented  on  Scheduled  Account 
Distribution  Dates  and  on  Scheduled 
Account  Termination  Dates  in  the 
following  manner;  (1)  On  Scheduled 
Account  Distribution  Dates,  HIMCO  will 
liquidate  assets  in  the  Account  with  a 
fair  market  value  equal  to  the  Scheduled 
Account  Distribution.  The  assets 
liquidated  will  be  sold  either  on  the 
securities  market  or  to  Hartford  Life  (the 
asset  liquidation  procedure  is  described 
in  detail  in  rep.  18.  below).  The 
proceeds  will  then  be  distributed  to  the 
Plan;  and  (2)  On  the  Scheduled  Account 
Termination  Date,  HIMGO  will  liquidate 
the  remaining  assets  in  the  Account. 
The  assets  liquidated  will  again  be  sold 
either  on  the  securities  market  or  to 
Hartford  Life.  The  Adjusted  Book  Value 
of  the  Account  will  be  distributed  from 
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the  Account  to  the  Plan.  To  the  extent 
that  the  proceeds  of  the  assets  in  the 
Account  exceed  the  Adjusted  Book 
Value  of  the  Account,  Hartford  Life  will 
be  entitled  to  the  Book  Value  Assiirance 
Charge  (see  rep.  16.  above).  The  balance, 
if  any,  of  the  proceeds  of  the  asset 
liquidation  will  be  paid  to  the  Plan. 
HIMCO  will  select  the  assets  that  are 
sold  to  Hartford  Life  (instead  of  being 
sold  on  the  open  market)  on  those  dates 
(see  reps  13  and  19,  below). 

As  a  result,  some  of  the  investments 
in  the  Account  may  end  up  in  Hartford 
Life's  hands.  The  applicants  represent 
that  this  is  an  essential  feature  of  the 
Synthetic  GICs  that  will  materially  (and 
favorably)  effect  the  Guaranteed  Rate  of 
Interest  tJiat  Hartford  Life  will  be  able  to 
offer  to  a  Plan.  If  assets  trading  at  a 
discount  from  their  face  amount  on  the 
Scheduled  Account  Termination  Date 
had  to  be  disposed  of  or  simply 
distributed  to  the  Plan  from  the  Account 
on  that  date,  Hartford  Life  would  be 
compelled  to  realize  an  immediate  loss 
with  respect  to  those  assets  in  meeting 
its  contractual  guarantee.  By  allowing 
these  assets  to  be  transferred  to  Hartford 
Life  on  the  Scheduled  Account 
Distribution  Dates  and  the  Scheduled 
Account  Termination  Date,  the 
foregoing  procedures  for  implementing 
the  contractual  guarantees  will  make  it 
possible  for  Hartford  Life  to  hold  such 
assets  to  maturity  or  until  market 
conditions  warrant  disposing  of  them. 
This  in  turn  will  enable  Hartford  Life  to 
guarantee  a  higher  rate  of  return  than  it 
would  otherwise  be  able  to  guarantee. 

18.  The  applicants  have  made  the 
following  representations  with  respect 
to  how  securities  to  be  sold  to  Hartford 
Life  on  Scheduled  Account  Distribution 
Dates  and  the  Scheduled  Account 
Termination  Date  will  be  selected  by 
HIMCO.  The  applicants  state  that  the 
management  of  assets  pursuant  to  an 
agreement  to  provide  a  guaranteed 
return  calls  for  the  use  of  complex  and 
sophisticated  management  techniques  to 
make  certain  that  cash  flows  will  be 
available  when  needed.  In  particular, 
fixed-income  assets  must  be  seUxted 
with  maturities  and  yields  that  wiil 
enable  the  insurer  to  niatch  the  maturity 
and  yield  of  the  guaranteed  return 
agreement.  To  this  end,  securities  are 
purchased  in  the  expectation  that  they 
will  be  liquidated  on  a  particular  data 
in  order  to  provide  the  cash  necessary 
to  satisfy  the  insurer's  obligation  to  the 
c:cntractholder  on  that  date. 

Under  the  terms  of  Hartford  Life's 
Synthetic  GIC,  the  assets  of  the  Account 
will  be  managed  in  accordance  with 
these  risk  management  techniques. 
There  will  be  a  specific,  identifiable 
pool  of  assets  that  will  be  internally 


designated  from  the  establishment  of  the 
Account  for  liquidation  on  each 
Scheduled  Account  Distribution  Date 
(as  well  as  on  the  Scheduled  Account 
Termination  Date,  when  all  of  the 
remaining  assets  will  be  liquidated).  In 
general,  the  securities  designated  to  be 
disposed  of  on  a  particular  date  will 
have  maturities  on  or  relatively  soon 
after  that  date.  From  time  to  time, 
depending  on  prevailing  market 
conditions,  the  assets  in  an  Account 
may  be  "rebalanced" — i.e.,  reallocated 
among  the  Scheduled  Account 
Distribution  Dates  and  the  Scheduled 
Account  Termination  Date.  (The 
applicants  represent  that  the  flexibility 
to  reallocate  the  assets  among  the 
Synthetic  GICs  maturity  dates  in  the 
face  of  changing  market  conditions  is 
essential  to  the  effective  management  of 
investment  risks  under  a  guaranteed 
return  contract.)  At  all  times,  however, 
all  the  assets  in  the  Account  will  be 
designated  for  hquidation  on  a 
particular  Scheduled  Account 
Distribution  Date  or  the  Scheduled 
Account  Termination  Date.  The  assets 
that  will  be  disposed  of  on  each 
Scheduled  Account  Distribution  Date 
and  the  Scheduled  Account 
Termination  Date  will  thus  be  those 
assets  designated  to  be  disposed  of  on 
the  relevant  date,  and  in  most  cases,  this 
designation  will  have  been  made  at  the 
time  of  acquisition. 

Regardless  of  whether  they  are  sold  to 
Hartford  Life  or  on  the  open  market,  the 
assets  designated  for  disposition  on 
each  Scheduled  Account  Distribution 
Date  and  the  Scheduled  Account 
Termination  Date  will  be  disposed  of  on 
the  relevant  date  at  fair  market  value. 
The  securities  that  will  be  sold  to 
Hartford  Life  on  the  Scheduled  Account 
Distribution  Dates  and  the  Scheduled 
Account  Termination  Date  will  be 
selected  by  HIMCO  from  among  the 
securities  designated  to  be  disposed  of 
on  those  dates,  based  on  Hartford  Life's 
needs  for  securities  with  specific  cash- 
flow patterns  and  maturities  for  its 
general  account  portfolio. 

19.  The  applicants  represent  that  they 
recognize  that  HIMCO's  "rebalancing"' 
of  Account  securities  could  be  viewed 
as  involving  a  conflict  of  interest,  in  that 
HIMCO  would  be  in  a  position  to 
deprive  the  Plan  of  any  return  in  excess 
of  the  Guaranteed  Rate  of  Interest  by 
targeting  assets  expected  to  appreciate 
for  sale  to  Hartford  Life  on  Scheduled 
Account  Distribution  Dates.'  However, 


'The  applicants  represent  thai  this  concern  will 
not  be  present  in  ca^::^e^lion  with  viies  of  assets  to 
Hartford  Life  on  the  Scheduled  Account 
Termination  Date  because  on  thdt  dale  all  of  the 
assets  in  the  Account  will  ba  disposed  of  in  any 
event. 


the  applicants  represent  that  there  w  ill 
be  no  realistic  opportunity  for  abuse  in 
the  subject  transactions  for  the 
following  reasons: 

(a)  The  likelihood  that  the  fair  market 
value  of  the  assets  in  the  Account  on  the 
Scheduled  Account  Termination  Date 
will  exceed  the  sum  of  the  Adjusted 
Book  Value  of  the  Account  and  the  Book 
Value  Assurance  Charge  will  be 
negligible.  The  securities  that  will  be 
purchased  for  the  Account  will  consist 
primarily  of  fixed-income  securities 
with  hmited  potential  for  capital 
appreciation,  and  will  generally  be 
targeted  to  mature  on  or  near  the 
Scheduled  Account  Distribution  Dates 
and  the  Scheduled  Account 
Termination  Date.  Plans  will  not 
purchase  the  Synthetic  GIC  in  the 
expectation  of  a  return  in  excess  of  the 
Guaranteed  Rate  of  Interest;  instead, 
they  will  purchase  it  in  order  to  receive 
a  guaranteed  return  with  the  additional 
security  that  direct  ownership  of  the 
underlying  assets  will  afford. 

(b)  Any  potential  for  abuse  will  be 
offset  by  a  countervailing  interest  on  the 
part  of  Hartford  Life  in  making  certain 
that  the  value  of  the  Account  is 
adequate  to  meet  its  contractual 
guarantee  on  the  Scheduled  Account 
Termination  Date.  As  noted  above,  any 
excess  return  to  the  Plan  will  be 
unanticipated  and  unlikely.  Hartford 
Life,  on  the  other  hand,  will  bear  the 
risk  that  the  assets  in  the  Account  will 
be  inadequate  to  provide  the  amount 
guaranteed  on  the  5k:heduled  Atxoimt 
Termination  Date.  This  risk  will  be 
minimized  if  the  Account  retains  assets 
which  are  expected  to  appreciate. 

(c)  As  a  practical  matter,  abust~;S  on  a 
scale  sufficient  to  materially  benefit 
Han  ford  Life  and  adversely  affect  a  Plan 
will  simply  not  be  feasible.  The  need  to 
manage  the  assets  in  the  Account  to 
achieve  the  Guaranteed  Rate  of  Interest 
will  severely  constrict  HIMCO's 
flexibility  to  manipulate  the  assets 
disposed  of  on  Scheduled  Account 
Distribution  Dates.  To  systematically 
pir  k  and  chcxjse  those  assets  with  a 
view  to  selling  desirable  assets  to 
Hartford  Life  would  seriously  upset  the 
prrdictability  of  cash  flows  available  to 
meet  subsequent  guarantees,  imposing 
unacceptable  risks  on  Hartford  Life  that 
would  far  outweigh  any  potential 
benefit  of  such  a  scheme. 

(d)  The  Plan  will  have  complete 
records  of  all  transactions  of  the 
Account  (see  rep.  25,  below)  and  will  be 
rble  to  discontinue  the  Sviithetic  GIC 
(see  rep.  23,  below)  if  it  discovers  that 
HIMCO  has  engaged  in  abusive  condnct. 

20.  The  applicants  represent  that  no 
brokerage  costs  will  be  imposed  with 
respect  to  the  sale  of  the  assets  in  an 
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Acetount  to  Hartford  Life  or  an  affiliate 
pursuant  to  these  provisions.  With 
brokerage  costs  eliminated,  the  only 
transaction  costs  that  will  be  incurred  in 
selling  the  assets  in  question  will  be  the 
costs  of  recording  the  change  in 
ownership  of  these  assets.  The  ability  to 
mii)imize  transaction  costs  will  ran  to 
the  benefit  of  the  Plan  by  enabling 
Hartford  Life  to  provide  a  higher 
Gu^fanleed  Rate  of  Interest  to  the  Plan. 
21.  The  applicants  represent  that  the 
assets  in  which  the  Account  has 
invested  (which  are  expected  to  be 
priihaxily  fixed-income  securities,  and 
to  a,  lesser  extent  common  stocks  and 
othtr  assets)  will  be  valued  as  follows: 

(a)  In  the  case  of  a  security  traded  on 
a  national  securities  exchange  which  is 
regijstered  imder  section  6  of  the 
Seciirities  Exchange  Act  of  1934, 
Hartford  Life  will  pay  the  closing  price 
on  tjhe  exchange  on  the  date  of  the 
Iraiisaction;  and 

(b)  In  the  case  of  a  security  other  than 
onei  traded  on  a  national  securities 
excniange  which  is  registered  under 
sectjion  6  of  the  Seouities  Exchange  Act 
of  1934,  HINfCO  will  obtain  quotations 
in  U.S.  dollars  (regardless  of  whether 
the  security  in  question  is  denominated 
in  aj  foreign  currency)  from  at  least  three 
unafhliated  financial  institutions  that 
servia  as  market  makers  for  the  security, 
andi  Hartford  Life  will  pay  a  price  equal 
to  the  highest  of  the  three  quotations. 
The  three  quotations  will  be  obtained  on 
the  Jate  of  the  transaction  (i.e..  a 
Sch^^uled  Account  Distribution  Date  or 
the  Scheduled  Account  Termination 
Dafd).  Each  quotation  v/ill  represent  the 
bid  arice  offered  by  the  financial 

inst  (ution  in  question  as  of  the  time  of 
the  flotation,  which  will  be 
sim  ijltaneous  with  the  processing  of  the 
distibution  to  the  Plan. 

Ir  ho  event  will  Hartford  Life  or 
HIV  tC  make  valuations  themselves. 
The  roie  of  Hartford  Life  and  HIMCO  in 
the  valuation  process  will  be  limited  to 
min^$»cri.al  hmctions  and  the  selection 
of  ti^  independent  financial  in.stitutions 
fiociKvhich  valuations  will  be  obtained. 

2:  J  The  Synthetic  GlCs  will  be 
desi:ped  to  provide  adequate  liquidity 
to  eiipble  Plans  to  meet  their  benefit 
obli  ;6tions.  Thus,  a  Synthetic  GIG  will 
allow  for  unscheduled  withdrawals 
front  the  Account  (Benefit  Sensitivity 
Advjances)  prior  to  the  Scheduled 
Account  Temiination  t)ate  under  certain 
circumstances.  A  Plan  will  be  able  to 
makb  Benefit  Sensitivity  Advances  on 
ten  duiys'  notice  for  the  purpose  of 
providing  the  necessary  funds  to  meet 
the  Plan's  benefit  obhgations  as  they  fall 
due.  A  Plan  fiduciary  may  be  required 
by  Hartford  Life  to  furnish     • 
Horismentation  demonstrating  that  the 


benefit  payment  is  in  fact  required 
under  the  terms  of  the  Plan.  There  is  no 
charge  or  fee  for  Benefit  Sensitivity 
-Advances.  Benefit  Sensitivity  Advances 
will  consist  of  cash  distributions  from 
the  Account.  When  a  Benefit  Sensitivity 
Advance  is  requested.  HIMCO  v.ill  be 
required  to  liquidate  securities  in  the 
Account  on  the  open  securities  market 
with  an  aggregate  fair  market  value 
equal  to  the  amount  necessary  to  meet 
the  Plan's  request.  The  proceeds  will 
then  be  distributed  to  the  Plan,  and  the 
amount  distributed  will  be  subtracted 
from  the  .Mjuslcd  Book  Value  of  the 
Account. 

23.  A  Plan  will  be  allowed  to 
discontinue  its  Account  on  15  days' 
notice  at  any  time,  effective  as  of  the  last 
trading  day  of  the  month,  except  on  the 
Scheduled  Account  Termination  Date  or 
a  Scheduled  Account  Distnbution  Date.* 
On  discontinuance,  the  market  value  of 
the  Account  will  be  distributed  to  the 
Plan,  subject  to  a  "Discontinuance 
Charge".  Like  the  Book  Value  Assurance 
Charge  (see  rep.  16,  above),  the 
Discontinuance  Charge  will  b«  equal  to 

a  specified  percentage  of  the  Adjusted 
Bock  Value  of  the  Account  determined 
by  agreement  between  Hartford  Life  and 
the  Plan  and  specified  in  the  Synthetic 
GiC.  but  will  not  be  greater  than  the 
excess  of  the  market  value  of  the 
Account  over  the  Adjusted  Bock  Value 
on  the  date  of  discontinuance  nor  less 
than  zero. 

Accordingly,  a  Plan  will  be  free  to 
give  notice  of  discontinuance  of  the 
arrangement  and  realize  its  investment 
return  from  its  Account  (subject  to  the 
Discontinuance  Charge)  at  any  time  up 
to  45  days  before  the  5k;heduled 
Account  Termination  Date.  For 
example,  if  the  Plan  detnrmines  that  the 
retiL-n  generated  by  KlMCO's 
investment  management  n^i*  of  the 
Discontinuance  Charge  is  more  valuable 
thon  Hartford  Life's  guarantee,  the  Plan 
will  be  able  to  realize  that  return 
through  the  discontinuance  provision. 

24.  Und-T  its  Synthetic  GICs,  Hartford 
Life  will  be  entitled  to  a  quarterly  fee 


'Har.fcrd  Life  dete.-mined  not  to  providr  for 
discontinuance  of  its  Synthetic  CIC  as  of  a 
Scheduled  Account  Distribulion  Date  for 
d'fminislrative  reasons.  If  discontinuance  were 
permi'tfrf  a«  of  Scheduled  Account  Distribution 
Dates,  it  would  be  necessar,'  to  allocate  thff  assets 
liquidated  on  that  date  between  the  assets 
supporting  the  Scheduled  Account  Distribuiion, 
wii.h  respe<t  to  which  the  Plan  would  be, entitled 
to  Adjiisred  Book  Value,  and  other  assets,  as  lo 
which  the  Plan  would  be  entitled  to  fair  rriaritHi 
value.  Hartford  Life  concluded  that  this  would  be 
unduly  burden.socie.  AJiowing  the  Plan  lo 
discontinue  the  Synthetic  QC  on  Scheduled 
Account  Distribution  Dates  seems  unnoces.sarv. 
since  t.he  Synthetic  CIC  can  be  discontinue!  at  the 
end  of  t.he  previous  month  or  at  the  end  of  the 
following  month  if  appropriate. 


based  on  a  percentage  of  the  average 
Adjusted  Book  Value  of  the  assets  in  the 
Account  for  the  current  quarter.  Tliis 
percentage  will  be  established  by 
agreement  with  each  PLn  and  will  be 
specified  in  writing.  Out  of  its  quarterly 
fee,  Hartford  Life  will  pay  HIMCO  a 
quarterly  management  fee  which  wdl 
also  be  specified  in  writing.  No  separate 
fee  will  be  paid  directly  to  HLMCO. 
HIMCO  will  have  the  right  to  withdraw 
from  the  .\ccount  certain  expenses 
incurred  directly  in  the  investment 
management  of  the  Account.  Any  such 
expenses  withdrawm  directly  from  the 
Accoimt  by  HIMCO  are  not  subtracted 
from  the  adjusted  book  value  of  the 
Account. 

25.  Hartford  Life  will  keep  hill  and 
complete  records  and  booLs  of  account 
reflecting  all  transactions  of  each  Plan's 
Account  and  will  make  them  available 
on  an  annual  basis  for  audit  by 
independent  certified  public 
ace  ountants  selected  by  and  responsible 
to  the  Plan.  Hartford  Life  will  also 
furnish  annual  reports  of  the  operations 
of  the  Account  containing  a  list  of  the 
investments  of  the  Account  to  an 
independent  fiduciary  of 'die  Plan. 

25.  To  summarize,  the  applicants 
represent  that  the  Synthetic  GIC  is 
fundamentally  a  guaranteed  investment 
contract.  A  Plan  will  place  specified 
assels  in  the  Account,  and  on  the 
Scheduled  Account  Distribution  Dates 
end  the  Scheduled  Account 
Termination  Date.  Haifford  Life  will 
n;pay  the  Plan  its  principal  plus  interest 
at  a  guaranteed  rate,  in  exchange  f,7r  the 
asset  value  of  the  Account  (in  cash  or 
in  kind).  Thus,  the  fijnd.:<mental  nature 
of  the  Synthetic  GIC  is  equivalent  to  that 
of  the  conventional  GICs  which  ha\  e 
funded  employee  benefit  plans  for  many 
years.  With  the  SyntheUc  GIC,  the  Plan 
is  afforded  a  higher  degree  of  secu.-.ty 
because  the  assets  underlying  the 
Synthetic  GIC  will  be  held  in  a  custodial 
bank  account  owned  by  the  Plan  and 
will  not  become  part  of  the  insu.'apco 
company's  assets.  In  addition,  the 
Synlheti'c  CIC  will  offer  the  Plan  a 
limited  opportunity  to  reahze  a  return 
in  excess  of  the  Guaranteed  Rate  of 
Interest.  This  will  (x:cur  if  the  market 
value  of  the  Account  on  the  Scheduled 
Account  Termination  Date  exceed?  the 
sum  of  the  Adjusted  Book  Value  of  the 
Account  and  the  Book  Value  Assurance 
Charge.  The  Plan  will  aiso  have  the 
option  of  discontinuing  the  arrangement 
if  it  believes  that  the  market  value  of  the 
assets  in  the  Account  (less  the 
Discontinuance  Charge)  is  more 
valuable  than  Hartford  Life's  guarantee. 
The  applicants  represent  that  it  is  not 
very  likely  that  such  an  excess  return 
will  occur,  because  the  assets  in  the 
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Account  will  be  managed  with  the 
intention  of  achieving  the  guaranteed 
return.  Li  this  regard,  the  applicants 
represent  that  on  the  Scheduled 
Account  Termination  Date,  the  assets 
will  consist  primarily  of  fixed-income 
securities  at  or  near  maturity  with 
predictable  values.  Nevertheless,  the 
Plan  enjoys  downside  protection 
through  Hartford  Life's  guarantee,  and 
also  has  an  opportunity  to  realize  a 
return  in  excess  of  the  Guaranteed  Rate 
of  Return. 

27.  In  summary,  the  applicants 
represent  that  the  proposed  transactions 
will  satisfy  the  criteria  contained  in 
section  408(a)  of  the  Act  for  the 
following  reasons:  (a)  the  decision  to 
enter  into  a  Synthetic  GIC  will  be  made 
on  behalf  of  a  Plan  by  a  fiduciary  of  the 
Plan  who  is  independent  of  Hartford 
Life  and  HIMCO,  after  receipt  of  full  and 
detailed  disclosure  of  all  material 
features  of  the  contract,  including  all 
applicable  fees  and  charges;  (b)  the 
guaranteed  return  to  the  Plan  cannot  be 
modified  by  the  proposed  transactions; 
(c)  all  fees  and  charges  imposed  under 
the  Synthetic  GIC  will  be  reasonable;  (d) 
each  Synthetic  GIC  will  specifically 
provide  for  determinations  of  the  market 
value  of  the  securities  by  an  objective 
means  of  valuation;  (e)  Hartford  Life 
will  maintain  books  and  records  of  all 
transactions  which  will  be  subject  to 
annual  audit  by  independent  certified 
public  accountants  selected  by  and 
responsible  solely  to  the  Plan;  and  (f) 
the  Synthetic  GIC  will  be  offered  only 
in  principal  amounts  of  $50  million  or 
more,  so  that  the  Plan  fiduciaries  can  be 
expected  to  be  knowledgeable, 
sophisticated  professional  asset 
managers. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-6881.  (This  is  not 
a  toll-free  number.)  , 

Radiation  Medical  Group  Inc.  Profit 
Sharing — 401  (k)  Salary  Savings  Plan 
(the  Original  Plan),  and  Radiology 
Medical  Group,  Inc.  401(k)  Salary 
Savings  Plan  (the  New  Plan;  Together, 
the  Plans)  Located  in  San  Diego, 
California;  Proposed  Exemption 

lApplication  Nos.  D-9343  &  0-9344] 
The  Department  is  considering 
granting  an  exemption  under  \i\e 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
F.R.  32836,  32847.  August  10.  1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a).  406  (b)(1)  and  (b)(2) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 


the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (E)  of  the  Code,  shall  not 
apply  to  (1)  the  proposed  transfer  by  the 
Original  Plan  of  a  57  percent  interest 
(the  Interest)  in  certain  real  property 
(the  Property),  including  a  57  percent 
lessor's  interest,  to  the  New  Plan;  and 
(2)  the  proposed  leases  of  the  Property 
(the  New  Leases)  by  the  Original  Plan 
and  the  New  Plan  to  Radiology  Medical 
Group,  Inc.,  and  Radiation  Medical 
Group,  Inc.  (together,  the  Employers), 
the  sponsors  of  the  Plans;  provided  the 
following  conditions  are  satisfied: 

(A)  All  terms  of  the  transactions  are 
no  less  favorable  to  the  Plans  than  those 
which  the  Plans  could  obtain  in  arm's- 
length  transactions  with  unrelated 
parties; 

(B)  The  interests  of  the  Plans  under 
the  New  Leases  are  represented  by  an 
independent  fiduciary,  the  Union  Bank 
of  San  Diego,  California  (the  Fiduciary), 
which  will  monitor  the  Employers' 
performance  of  obligations  under  the 
New  Leases  and  compliance  with  the 
conditions  of  this  exemption,  including 
all  actions  necessary  to  enforce  such 
obligations  and  conditions; 

(C)  At  all  times  under  the  New  Leases, 
the  Plans  receive  rent  which  is  no  less 
than  the  fair  market  rental  value  of  the 
Property  and  which  is  net  of  all  real 
estate  taxes  and  costs  of  repair, 
maintenance  and  insurance; 

(D)  At  all  times  under  the  New  Leases, 
each  Plan's  interest  in  the  Property 
constitutes  less  than  twenty-five  percent 
of  the  total  value  of  all  assets  held  by 
the  Plan;  and 

(E)  Any  extension  or  renewal  of  the 
New  Leases  beyond  the  initial  terms  is 
expressly  approved  by  the  Fiduciary. 

Summary  of  Facts  and  Representations 

1.  The  Original  Plan  is  a  401  (k)  profit 
sharing  plan  formerly  named 
"Radiology  Medical  Group  Profit 
Sharing  Plan",  which  was  established 
by  Radiology  Medical  Group,  Inc.  (the 
Original  Employer),  a  California 
professional  corporation  engaged  in  the 
general  practice  of  radiological 
medicine  in  San  Diego,  California. 
Effective  January  1,  1990,  the  Original 
Employer  underwent  a  corporate 
reorganization,  resulting  in  the  creation 
of  an  additional  professional 
.corporation.  Radiation  Medical  Group, 
Inc.  (the  New  Employer),  to  assume  the 
radiation  therapy  portion  of  the  medical 
practice  previously  performed  by  the 
Original  Employer.  The  employees 
performing  the  radiation  therapy 
services  were  transferred  to  the  New 
Employer.  The  Employers  are  separate 
entities,  with  no  common  shareholders 
or  employees.  The  Original  Plan  was 
amended  to  change  its  name  to  its 


current  name  and  to  enable  the  New 
Employer  to  adopt  the  Original  Plan  for 
its  employees. 

Effective  January  1, 1992,  the  boards 
of  directors  of  the  Original  Employer 
and  the  New  Employer  (together,  the 
Employers)  determined  that  the 
Employers  should  maintain  separate 
retirement  plans.  The  New  Employer 
continued  as  the  sponsor  of  the  Original 
Plan,  and  the  Original  Employer 
adopted  the  New  Plan  as  a  401(k)  profit 
sharing  plan  for  its  employees.  The 
assets  of  both  Plans  are  maintained 
under  one  trust,  the  trustee  of  which  is 
the  Union  Bank  in  San  Diego,  California 
(the  Trustee),  which  was  formerly 
named  California  First  Bank. 

2.  Among  the  assets  in  the  Original 
Plan  is  the  Property,  a  parcel  of  real 
property  located  at  2466  First  Avenue  in 
San  Diego,  California.  The  Original 
Employer  owms  a  medical  office 
building  and  other  improvements  on  the 
Property  which  are  maintained  as  the 
Employers'  principal  place  of  business. 
The  Original  Employer  leases  the 
Property  from  the  Original  Plan  (the 
Original  Lease)  pursuant  to  an 
individual  administrative  exemption 
granted  by  the  Department,  Prohibited 
Transaction  Exemption  84-175  (PTE 
84-175,  49  FR  48834,  December  14, 
1984).  Pursuant  to  PTE  84-175.  the 
interests  of  the  Original  Plan  under  the 
Original  Lease  are  represented  by  the 
Trustee.  Since  the  corporate 
reorganization,  the  Employers  share  the 
use  of  the  Property,  and  the  Original 
Employer  continues  as  lessee  under  the 
Original  Lease.  The  Original  Plan, 
sponsored  by  the  New  Employer, 
continues  to  hold  title  to  the  Property. 
The  participant  accounts  of  employees 
of  the  Original  Employer,  now 
participating  in  the  New  Plan,  constitute 
57  percent  of  the  assets  of  the  Original 
Plan.  The  participant  accounts  of 
employees  of  the  New  Employer,  now 
participating  in  the  Original  Plan, 
constitute  43  percent  of  the  assets  of  the 
Original  Plan. 

The  Employers  have  determined  that 
each  Plan  should  own  a  proportionate 
interest  in  the  Property,  in  direct 
relation  to  each  Plan's  proportionate 
interests  in  the  assets  of  the  Original 
Plan.  Accordingly,  the  Employers 
propose  to  direct  the  Trustee  to  transfer 
a  57  percent  interest  in  the  Property  (the 
Interest)  from  the  Original  Plan  to  the 
New  Plan,  representing  the  ownership 
interest  of  the  New  Plan  participants  in 
the  Property.  Additionally,  the 
Employers  propose  that  the  Plans  lease 
their  respective  interests  in  the  Property 
to  the  Employers  pursuant  to  a 
modification  and  continuation  of  the 
Original  Lease  in  the  form  of  two 
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Sep  »rate  leases.  The  Employers  are 
reqipsting  an  exemption  for  such 
trar  pactions  under  the  terms  and 
cuniiltions  described  herein. 

To  effect  the  transfer  of  the  Literest 
frot  1  the  Original  Plan  to  the  New  Plan, 
the  Employers  will  direct  the  Trustee  to 
cstE  ttlish  separate  trusts  for  each  of  tie 
Flajris,  a::d  to  transfer  from  the  existing 
Original  Plan  trust  a  57  percent 
owuership  interest  in  the  Propertv  to  a 
ne-.v  trust  established  exclusively  for 
assets  of  the  New  Plan.  Ttie  Original 
Plniji  will  retain  the  remaining  43 
pcrtj-ent  interest  in  the  Property.  The 
Intejrcst  will  be  transferred  subject  to  the 
(^riijnal  Lease,  and  the  Employers  will 
dirodt  the  Trustee  to  transfer  to  the  New 
Flai|  a  57  percent  lessor's  interest  in  the 
Original  Lease,  while  the  Original  Plan 
w!  if  continue  to  own  a  43  percent 
lessnr's  interest  in  tlie  Original  Lense. 
Tha  Property  bad  a  fair  market  value  of 
Sl.dSCOOOasof  December  16. 1992. 
accofding  to  Steven  L.  Bowen.  MAI 
(Bo^/en).  an  independent  professional 
realjestate  appraiser  in  San  Diego. 
Cdlifcmia.  The  Employers  represent  that 
total  assets  in  the  Original  Plan  were 
valued  at  $13,177,499.29  as  of  December 
31.  |992.  including  account  balances  of 
all  participants  in  both  Plans. 

4.j  It  is  proposed  that  each  Employer, 
as  Itjssee.  will  execute  a  separate  lease 
with  both  Plans,  as  lessors  (the  New 
Lea.ies).  to  enable  the  Employers'  lease 
of  the  Property  from  the  Pbns  under  the 
same  terms  and  conditions  as  the 
Original  Lease  (except  for  provisions 
relating  to  rental  review,  described 
beloj^v).  Under  each  New  Lease,  the 
Plaria  will  be  cc- lessors  of  the  Property, 
and  ieach  Employer  will  be  a  lessee. 
Basod  upon  Lh<=ir  proportionate  uses  of 
the  Property  and  tie  improvements 
therfeon,  the  Emoloyers  have  determined 
that  the  Original  Employer  will  execute 
a  Now  Lease  with  respect  to  58  percent 
of  the  Property,  while  the  New 
Emulpyer  will  execute  a  New  Lease 
with  respect  to  the  remaining  42 
percBT.t  ami  each  Employer  will  be 
resppr.;..  !e  lor  the  corresponding 
percwit<  pe  of  the  Property's  total  rent 
and  pill  other  expenses  relating  to  taxes, 
insurance,  maintenance,  and  repair  of 
the  BToperty. 

TH«  Trustee  will  continue  to  act  as  an 
independent  ficiuciary  and  will 
represent  the  interests  of  the  Plans 
undQf  the  New  Leases  by  overseeing  and 
enforcing  the  Employers'  performance 
of  lease  obligations  and  by  securing 
compliance  with  the  conditions  of  tliis 
exemption,  if  granted.  The  Trustee 
represents  that  at  all  times  under  the 
Original  Lease,  the  Original  Employer 
has  been  in  com.pliance  with  all  lease 
terms  and  all  conditions  of  PTE  84-175. 


5.  Thie  proposed  New  Leases  ar3  triple 
net  leases  with  initial  terms  ending 
April  30.  2004.  the  same  termination 
date  of  the  Original  Lease  initial  term. 
Rent  is  payabie  monthly  under  the  New 
Leases,  which  provide  for  a  review  of 
the  annual  rent  every  two  years  on 
Febrjary  1.  commencing  as  soon  after 
February  1.  1994  as  tno  Department 
publishes  the'  exemption  proposed 
heroin,  if  granted.  Such  review  will  be 
conducted  by  an  independent,  unrelated 
professional  real  estate  appraiser 
selected  by  the  Trustee.  Any  adjustment 
of  rent  resi;it;ng  from  such  review  shall 
be  upvvard  only,  and  any  decrease  in  the 
fair  market  rental  value  of  the  Property 
shall  not  result  in  any  decrease  in  the 
rent  under  the  New  Leases.  In 
accordance  wiih  this  procedure,  initial 
rent  under  the  i\ew  Leases  will  bt?  no 
loss  than  tho  greater  of  (a)  $13,750  per 
month.  whi<,h  is  the  current  rent  under 
the  Original  Lease,  or  fb)  the  fair  market 
rental  value  of  the  Property  as 
determined  as  of  the  initial  date  of  the 
New  Leases  by  the  appraiser  selected  by 
the  Trustee. 

The  New  Leases  require  the 
Employers  to  pay  all  repair  and 
maintenance  costs  of  the  Property,  to 
pay  all  real  estate  taxes  on  the  Proportv. 
and  to  carry  fire,  extended  coverage  ^nd 
public  lia'jil::y  insurance  on  the 
Property  to  the  full  extent  of  the 
insurable  value  of  the  Property,  with  the 
Plans  as  the  named  insured.  Under  the 
New  Leases,  t.^e  Em.ployers  agree  to 
indemnify  the  Plans  and  hold  the  Plans 
harmless  from  all  claims,  demands, 
liens,  losses  and  Habihties  of  any  nature 
arising  from  the  Employers'  use  of  the 
Property. 

Each  New  Lease  will  provide  that 
upon  the  expiration  of  its  initial  term, 
with  the  approval  of  the  Trustee,  the 
Employers  may  extend  the  New  Lease 
for  up  to  two  additional  terms  of  five 
years  each  upon  'ATitten  notice  to  the 
Trustee  at  least  six  mn>iths  prior  to  the 
expiration  of  the  initial  term  or  tho 
expiration  of  the  first  five-year  renewal 
term,  whichever  is  applicable.  Rental 
under  such  extended  Hve-year  term(s) 
will  be  payable  pursuant  to  the  same 
procedures  required  by  the  New  Leases 
during  the  initial  term,  including  rental 
review  every  two  years. 

6.  The  Trustee  represents  that  after  a 
review  and  analysis,  it  has  approved  the 
proposed  transactions  on  behalf  of  the 
participants  and  beneficiaries  of  the 
Plans.  In  this  regard,  the  Trustee 
engaged  the  services  of  two  independent 
advisers  (the  Advisers)  to  serve  in 
fiduciary  capacities  on  behalf  of  the 
Plans  in  determining  whether  the 
retention  of  a  43  percent  interest  in  the 
Property  by  the  c5riginal  Plan  and  the 


receipt  of  a  57  percent  interein  in  ;he 
Property  by  the  New  Plan  a^-e  pr^-ient 
investments  for  the  Plans  aud  in  the  best 
interests  of  their  participants  and 
beneficiaries.  The  Ad/iscrs  were  also 
ergaged  to  determine  v. nether  the  New 
Leases  constitute  prudent  invest.T.ents 
for  the  Plans  and  whether  their  term.s 
and  conditions  are  pn^t  active  nf  the 
Flans'  participants  and  benofici iriss. 

7.  One  of  the  Advisers  is  Moodv, 
Nation  and  Smith  (Moo-.-'y),  a  fina^ncial 
consulting  firm  locul^d  in  San  Diego, 
which  was  retained  by  the  Trustee  to 
make  determiuations  j-  a  ndu(iar/  on 
behalf  of  the  Original  Fian  \,-i'^'.'n  njspoct 
to  the  prooo5i?d  transactions.  N!oo'Jv, 
which  represents  that  ;t  is  independent 
of  and  unreLited  to  the  employers, 
represents  that  it  undertook  a  complete 
analysis  of  t."ie  real  estate  market  in 
which  the  Picperty  is  situated  as  part  of 
itr  cvaluaticn  of  the  Frepert)  and  the 
New  Leases  as  an  in;ei;iracnt  for  the 
Original  Plan.  Li  a  Hxitten  report  to  the 
Trustee.  Moody  conciudod  that  the 
Original  Plan's  43  perr-  nf  intere.sf  in  the 
Property,  and  its  i^ase  to  the  Eicployers 
under  the  Nev/  Lea.ses,  will  constitute  a 
prudent  investment  which  features 
adequate  pr..npctions  aiv.i  safeguards  for 
the  participants  and  benenciar.es  of  the 
Original  Plj.n.  .\foody  st  jtos  that  it  has 
detennined  that  the  Property  provides  a 
favorable  and  secure  rate  of  return  and 
will  remain  a  stable  real  estate 
investment  well  into  tne  future.  Miody 
represents  rtiat  its  resej'-ch  reveals  that 
the  Property  is  l(x:ated  in  a  stable  and 
well-established  market  area  which 
fared  better  than  ottier  areas  in  San 
Diego  during  the  protracted  city-wide 
real  estate  market  declines  between 
1980  and  1990.  Moody  represents  that 
other  factors  involved  in  and  supporting 
its  recommendation  iruluded  the 
following  findings: 

(A)  The  Original  Flan's  assets  will 
remain  adequately  diversified,  in  that  its 
interest  in  the  Prop«-,rty  constitutes 
approximately  10.6  per.  ent  of  all  assets 
of  the  Original  Plan's  p^.Ticipants  as  of 
Fehruar>'  1994;  (B)  The  Original  Pl.ins 
return  on  its  investment  in  the  Property, 
the  rental  under  the  New  Leases,  is  net 
of  real  estate  taxes  and  ail  expenses 
related  to  repair,  maintenance  and 
insurance  of  the  Property;  (C)  Any 
extension  of  the  New  Ibises  sfter  the 
expiration  of  the  initial  term  on  April 
30.  2004  will  require  the  approval  of  the 
Trustee  and  will  be  limited  to  no  more 
than  two  terms  of  five  years  each;  (D) 
Rental  under  the  New  Leases  will 
always  be  at  least  the  fair  market  value 
of  the  Property,  due  to  provisions 
requiring  periodic  rental  review,  and 
rent  is  adjustable  only  upward.  ne\  er 
reduced,  in  the  event  of  changes  in  the 
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Property's  fair  market  value  as  the  New- 
Leases  proceed.  Moody  states  that  it 
determined  that  the  fair  market  rental 
for  comparable  land  leases  in  the  same 
market  as  the  Property  is  a  10  percent 
annual  return  on  the  fair  market  value 
of  the  subject  land,  and  the  current 
rental  under  the  Original  Lease,  which 
can  not  be  reduced  under  the  New 
Lease,  provides  an  annual  return  of 
approximately  15  percent;  (E)  The 
provisions  of  the  New  Leases  further 
protect  the  Original  Plan's  investment  in 
the  Property  by  requiring  the  Employers 
to  indemnify  and  hold  hannless  the 
Plans,  including  costs  and  attorneys 
fees,  with  respect  to  all  claims, 
demands,  liens,  losses  and  liabilities 
arising  from  the  lessees'  use  and 
occupancy  of  the  Property;  and  (F)  The 
interests  of  the  Original  Plan  under  the 
New  Leases  will  continue  to  be 
represented  and  protected  by  the 
Trustee,  an  independent  fiduciary 
which  will  monitor  and  enforce  the 
Employers'  performance  of  obligations 
under  the  New  Leases. 

Moody  also  represents  that  it  has 
analyzed  the  proposed  transactions  in 
the  context  of  other  alternatives 
available  to  the  Original  Plan  with 
respect  to  its  interest  in  the  Property. 
Moody  states  that  alternative 
investments  returning  a  comparai)le  rate 
are  not  available  to  the  Original  Plan  in 
the  marketplace  without  a  material 
attendant  risk  or  large  losses  of 
principal.  Moody  represents  that  market 
conditions  are  unfavorable  for  any 
attempt  to  sell  the  Property,  and 
additionally,  that  it  would  be 
disadvantageous  for  the  Original  Pian  to 
accept  cash  in  lieu  of  its  undivided  43 
percent  ownership  interest  in  the 
Property,  because  the  alternative 
investments  available  will  provide 
significantly  lower  returns  than  those 
provided  by  the  Property  and  the  New 
Leases.  Moody  states  that  its  market 
research  demonstrates  that  the  area  in 
which  the  Property  is  situated  will 
continue  to  experience  stability  and 
attractiveness  to  both  tenants  and 
owners,  due  to  the  proximity  to  major 
medical  and  commercial  centers  and  the 
lack  of  vacant  land  for  new 
developments.  Moody  contends  that 
these  conditions  present  a  realistic 
potential  for  increases  in  the  rent  under 
the  New  Leases  over  the  next  ten  years. 

8.  The  other  Adviser  is  Ernst  &  Voung 
(E&Y)  a  financial  consulting  firm 
located  in  San  Diego,  which  was 
retained  by  the  Trustee  to  make 
determinations  as  a  fiduciary  on  behalf 
of  the  New  Plan  with  respect  to  the 
proposed  transactions.  E&Y  represents 
that  it  is  independent  of  and  unrelated 
to  the  Employers,  and  that  it  undertook 


a  thorough  evaluation  of  the  proposed 
transactions  which  included  an 
investigation  of  the  decline  in 
commercial  real  property  values  in  San 
Diego  over  the  past  several  years,  an 
overview  of  current  and  historical 
market  conditions  specific  to  medical 
office  properties,  an  overview  of  the 
currently  local  economy  and  real  estate 
market  conditions,  and  an  evaluation  of 
the  Property's  rate  of  return  and  long 
term  potential.  In  a  WTitten  report  to  the 
Trustee,  E&Y  concluded  that  the  New 
Plan's  receipt  of  a  57  percent  interest  in 
the  Property,  and  its  lease  to  the 
Employers  under  the  New  Leases,  will 
constitute  a  prudent  investment  which 
features  adequate  protections  and 
safeguards  for  the  participants  and 
beneficiaries  of  the  New  Plan.  E&Y 
states  that  it  determined  that  the 
Properly  offers  the  Plan  a  secure  rate  of 
return  above  market  rates,  with  a 
likelihood  of  continuing  stability  well 
into  the  future.  E&Y  represents  that 
through  market  research  it  has 
detennined  that  the  Property  is  located 
in  a  market  area  which  has  achieved 
stability  after  the  declines  in  San  Diego 
real  estate  markets  during  the  1980's. 
E&Y  states  that  the  Property  has  good 
long-term  potential  as  a  plan  investment 
and  that  the  New  Leases  provide  a 
protected,  favorable  rate  of  return  on  the 
inv'estment  in  the  Property.  E&Y 
represents  that  factors  involved  in  and 
supporting  its  recommendation 
included  the  following  findings: 

[A]  Rental  under  the  New  Leases  will 
always  be  no  less  than  the  Property's 
fair  market  rental  value,  as  determined 
ever)'  two  years,  and  may  not  be 
decreased,  so  that  the  rate  of  return  of 
approximately  15  percent  is  assured  and 
is  substantially  higher  than  the 
prevailing  market  rate  of  approximately 
10  percent;  (B)  The  New  Plan  is 
protected  by  the  Employers' 
indemnification  of  the  Plans  for  all 
claims,  demands,  and  liabilities  arising 
from  the  Employers'  occupancy  of  the 
Property;  (C)  The  triple  net  provisions  of 
the  New  Leases  will  protect  the  New 
Plan's  return  on  the  Property  from  all 
costs  and  expenses  associated  with  the 
Property;  and  (D)  The  interests  of  the 
New  Plan  under  the  New  Leases  will 
continue  to  be  represented  and 
protected  by  the  Trustee,  an 
independent  fiduciary  which  will 
monitor  and  enforce  the  Employers' 
performance  of  obligations  under  the 
New  Leases. 

E&Y  also  represents  that  it  determined 
that  the  New  Plan's  57  percent  interest 
in  the  Property  constituted 
approximately  6.25  percent  of  the  value 
of  all  assets  held  by  the  New  Plan  as  of 
February  1994,  and  that  this  low 


composition  of  real  estate  investments 
minimizes  risk  to  the  Plan's  investment 
portfolio.  E&Y  represents  that  its 
evaluation  of  the  proposed  transactions 
also  included  consideration  of 
alternatives  available  to  the  New  Plan 
with  respect  to  its  interest  in  the 
Property.  E&Y  states  that  the 
investments  that  would  be  available  for 
the  New  Plan's  investment  of  cash,  in 
the  amount  of  and  in  lieu  of  its  interest 
in  the  Property,  would  provide  returns 
significantly  reduced  from  the  return 
offered  by  the  Property.  E&Y  also  states 
that  any  prospective  sale  of  the  Property 
would  be  unlikely  to  generate  cash 
equal  to  the  fair  market  value  of  the 
Property,  due  to  the  costs  involved  and 
the  lengthy,  aggressive  marketing 
required  by  current  economic 
conditions.  E&Y  concludes  its  report 
with  its  finding  that  its  "de  novo" 
analysis  of  the  proposed  transactions 
indicates  that  it  is  in  the  best  interests 
and  protective  of  the  New  Plan's 
participants  and  beneficiaries  to  accept 
the  interest  in  the  Property  and  proceed 
with  the  New  Leases  of  the  Property  to 
the  Employers. 

9.  In  summary,  the  applicants 
represent  that  the  proposed  transactions 
satisfy  the  criteria  of  section  408(a)  of 
the  Act  for  the  following  reasons:  (1) 
The  transactions  enable  the  participants 
of  both  Plans  to  continue  to  share 
interests  in  the  Property  and  its  lease  to 
the  Employers  pursuant  to  the  New 
Leases,  under  the  same  material  terms 
and  conditions  of  the  Original  Lease;  (2) 
The  interests  of  the  Plans  will  be 
represented  under  the  New  Leases  by 
the  Trustee,  an  independent  fiduciary 
which  has  represented  the  Original  Plan 
under  the  Original  Lease  and  which  will 
continue  to  monitor  performance  of  the 
terms  and  conditions  of  the  New  Leases 
on  behalf  of  the  Plans;  (3)  The  New 
Leases,  under  which  rent  may  not  be 
reduced,  will  provide  a  favorable  return, 
net  of  all  costs  and  expenses,  of  no  less 
than  the  Property's  fair  market  rental 
value;  (4)  The  New  Leases,  with  initial 
terms  expiring  April  30,  2004,  may  be 
renewed  only  with  the  approval  of  the 
Trustee  and  for  no  more  than  two  terms 
of  five  years  each;  and  (5)  The  Trustee 
has  approved  the  proposed  transactions 
on  the  basis  of  the  evaluations  and 
analyses  performed  by  the  Advisers. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-6881.  (This  is  not 
a  toll-free  number.) 
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knoxville  Surgical  Group  Profit 
Sharing  Plan  (the  Plan)  Located  in 
Knoxville,  Tennessee,  Proposed 
Exemption 

[.Application  No.  D-94H61 

The  Department  is  considering 
granting  an  exemption  under  the 
atithority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
lU  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32336.  32847.  August  10.  1990.)  If 
the  exemption  is  granted,  the 
rejitrictions  of  sections  406(a).  406  (b)(1) 
ahd  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4i)75(c)(l)(A)  through  (F)  of  the  Code. 
siiiell  not  apply  to  the;  (1)  The  proposed 
loase  (the  Lease)  of  certain  real  property 
(t  le  Condominium)  by  the  Flan  to 
Kfjoxville  Surgiol  Group.  P.C.  (the 
E  Tlployer).  the  Plan  sponsor  and  a  party 
irj  interest  with  respect  to  the  Plan, 
following  the  exchange  (the  Swap)  of 
rqal  property  owned  by  the  Plan  for  the 
Candominiim)  owned  by  Fort  Sanders 
Medical  Center,  an  unrelated  party;  and 
(^)  a  future  exerc;isc  of  (a)  a  certain 
iridcmnity  agreement  (the  Indemnity 
Aereement)  between  the  Employer  and 
the  Plan;  and  (b)  a  certain  guarantee  (the 
G  iarantee)  of  Lease  p.ayments  to  the 

an  by  the  principals  of  the  Employer; 
provided  that  the  following  conditions 
^  satisfied: 
1)  All  terms  and  conditions  of  the 
ap,  the  Lease,  the  Indemnity 
cement,  and  the  Guarantee  are  at 
leppt  as  favorable  to  the  Plan  as  those 
Plan  could  obtain  in  aii  arm's-length 
saction  with  an  unrelated  pnrtv; 
)  The  fair  market  value  of  the 
dominium  will  be  dincrmined  by  an 
independent  qualified  appraiser  at  the 
time  the  Swap  transaction  is 
consummated; 

(p)  With  respect  to  ihe  Lease,  the  fair 
mfi-ket  rental  amount  (the  Rental 
A^nount)  has  been  determined  by  an 
injdependent  qualified  appraiser,  and 
wjU  never  be  below  the  initial  fair 
mbrket  armual  rental  amount  of  S75.000; 

i(4)  The  Condominium  will  bo 
appraised  by  an  independent  qualified 
appraiser  each  time  that  the  Renewal 
option  (the  Renewal)  on  the  Lease  is 
ex)(ircised. 

(5)  The  fair  market  value  of  the 
Condominium  will  at  no  time  exceed 
25%  of  the  Plan's  total  assets; 

(6)  The  Lease  is  a  triple  net  lease 
under  which  the  Employer  is  obligated 
fofall  costs  of  maintenance  and  repair, 
anjd  all  taxes,  insurance,  utilities  and 
co|ndominium  fees  related  to  the 
CdBdominium; 


(7)  The  fees  received  by  the 
independent  fiduciary  for  ser.'ing  in 
such  capacity,  combined  with  any  other 
fees  derived  from  the  Employer  or 
related  parties,  will  not  exceed  1%  of 
his  annual  income  for  each  fiscal  year 
that  he  continues  to  ser\'e  in  the 
independent  fiduciary  capacity  with 
respect  to  the  transactions  described 
herein; 

(8)  The  independent  fiduciary 
evaluated  the  proposed  transactions 
described  herein  and  deemed  them  to  be 
administratively  feasible,  protective  and 
in  the  interest  of  the  Plan; 

(9)  The  independent  fiducia.'v  will 
monitor  the  terms  and  the  conditions  of 
the  exemption  and  the  Lease  throughout 
its  initial  term  plus  the  two  Renewal 
terms  and  will  take  whatever  action  is 
necessary  to  protect  the  Plan's  rights; 

(10)  The  Plan  will  bear  no  costs  or 
expenses  w  ith  respect  to  the  proposed 
transactions  described  herein;  and 

(11)  The  Employer  will  file  form  5330 
and  pay  the  appropriate  excise  taxes  for 
the  period  beginnin^June  9,  1989,  to  the 
date  this  proposed  e.xemption.  if 
granted,  is  published  in  the  Federal 
Register,  within  ninety  (90)  days  of  the 
publication  date. 

Summary  of  Facts  and  Representations 

1.  In  1991,  a  pension  plan  (the 
Pension  Plan)  sponsored  by  the 
Employer  was  terminated,  and  a  form 
5310  (Application  for  Determination 
upon  Termination)  was  filed  with  the 
Internal  Revenue  Ser\ico  (IRS),  and  a 
favorable  IRS  determmation  was 
received.  At  that  time  the  assets  of  the 
Pension  Plan  were  merged  into  the  Plan, 
including  the  V:  interest  in  the  proper1\ 
located  at  1831  West  Clinch  Avenue. 
Knoxville.  Tennessee  (the  Clinch 
Property).  The  Plan  is  a  profit  sharing 
plan,  currently  with  16  participants.  As 
of  Februan'  18.  1994.  the  Plaii  had  total 
assets  of  S3. 716.331.  The  Employer  is  a 
Tennessee  subchapter  "C"  corporation 
engaged  in  the  practice  of  niedir  inc.  The 
owners  and  officers  of  the  Employer  are 
the  following  doctors;  Dr.  Richard  A; 
Brinner,  Dr.  Randal  O.  Graham,  Ur. 
Hugh  C.  Hyatt,  Dr.  Michael  D.  Kropilak 
and  Dr.  P.  Kevin  Zirkio.  The  T.'-ust 
Company  of  Kno.v.ille  is  the  trustee  and 
the  nam.ed  fiduciary  for  the  Plan. 

2.  The  Employer  was  granted  an 
individual  exemption  bv  the 
Department  in  1982  (FTE  82-102).  for 
the  Plan  and  the  Pension  Plan  to 
purchase  (the  Past  Purchase)  the  Clinch 
Property  from  a  certain  partnership 
which  was  a  party  in  interest  with 
respect  to  the  Plans,  and  for  a 
subsequent  lease  (the  Past  Lease)  of  the 
Clinch  Property  by  the  Plans  to  the 
Employer.  The  Past  Lease  was  for  a  term 


of  five  years  with  an  option  to  ren^ w  for 
an  additional  five  years.  PTE  82-l(.2 
also  requi.-ed  an  annual  appraisal  of  the 
Clinch  Property,  and  for  the  rentals  to 
be  adjusted  to  reflect  the  lair  marko! 
rental  value  of  the  Clinch  Property. 
Valley  Fidelity  Bank  and  Trust 
Company  (Vailey  Bank)  of  Knox'.  i!li>. 
Tennessee  was  the  independent 
fiduciary  u  hich  monitored  the  Past 
Purchase  and  the  Past  Lease  for  the 
Plans.  PTE  32-162  also  provided  f^-r  an 
Employer  guarantee  th  it  if  the  Clint  h 
Property  was  ever  sold  during  Ihe  initial 
five  year  term  of  the  Lease  and  the  five 
year  renewal  of  the  Lease  for  below  the 
original  purchase  pric.\  the  Emp!ov.>r 
would  indemnify  the  Plans  for  thn 
difference  between  the  original 
purchase  price  of  the  Property  an^i  the 
seHing  price. 

3.  In  1988  Valley  Bank  was  rep!..-,  ed 
by  a  new  imiependent  fiduciary,  t'.-ie 
Trust  Company  of  Knoxville  (the  Trust 
Company).  Also,  in  Ju';. .  1988, 
significant  in.provemenls  of  a  r.apit  d 
nature  were  made  to  the  Clinch 
Property.  The  applicant  represented  that 
these  improvements  co•^t  approxin. -.tely 
S102.685.76,  and  were  paid  for  bv  t.'.e 
Plan.'  The  applicant  aiso  repre5en:('<l 
that  immediately  after  the 
improvements  were  installed,  the 
Clinch  Property  was  appraised.  The 
appraisal  did  not  resuh  in  an  increase 
in  value  of  the  Clinch  Property,  snd 
therefore,  in  acrordance  with  the  Pest 
I  ease,  no  rental  increase  was  mad.-. 
Ne\'ertheless.  it  is  repr.  rented  that  tLc 
Trust  Company  demanded  an  incr^-ise 
in  rent  from  the  Employer,  in  ord-r  t  j 
amortize  the  expenses  sustained  L\  the 
Plan.  A  rental  increase  of  S2.000  y»'T 
month  was  agreed  to  i:i  May,  193  j.  .md 
by  letter  of  agreement  d  jted  June  9. 
1989,  between  the  Trust  Company  and 
the  Employer,  a  new  n^rtal  rate  was  set 
for  the  ne.\-1  five  years  until  May,  1044.'- 
This  modifi-cation  of  th:3  Fast  Lease  by 
the  applicant  caused  the  Past  Leas*-  to 
extend  beyond  the  oncmal  ten  (10)  vear 
term  specified  under  FIE  82-162. 
Pnder  PTE  82-162,  the  Fast  Leasf  was 
to  expire  Ort.iber  15,  li-32.^ 


■  1.1  ociditiuii  10  ihese  i.-nprin  ( inents.  it-.i- 
L.iiployer  .'-.as  n.^de  addition. u  ;.-npro\c.T.rr.- 
fiiilding  at  t.^i'ir  own  nxpewe. 

"The  appiit  .int  ropresenti  t^.ni  as  ot  S'y- 
l'J93.  the  cxp'!ns''s  5u.sla'.ried  by  the  Plan  fo- 
iinprovemeii'.s  rrirtde  to  \he  f.:,:u  h  Prop*r:v 
tren  fiilly  ai:-.tir,zod. 

'The  abovi-referenced  <  firtr  j,-s  to  t.he  P:.'-. 
Kure  outiidp  !!ii!  scope  of  exr:  ,)tive  relief;  : 
hy  PTE  82-1(5^.  ,iiid,  as  a  rP'.ii'.  as  of  ]uno  '> 
that  nxpmption  was  no  longer  effective.  In  i;. 
rpRard.  the  ipplitani  has  i-src^ed  to  file  forn> 
» ith  :he  hitcrnal  Revenue  Service  and  f.av  ;:  ■ 
rtj.propriole  um  ;•«?  taxes  for  l.'-.e  period  biv,;''  ; 
l.,r.e  9.  J9b9.  ir>  iho  dale  wh-n  this  prnpo-..- ' 
I'M'mption  i!  t;r...-.ti>d.  i.<.  p-.il?',  lied  in  the  fe<i.  •   I 
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■1.  The  fipplicant  now  proposes  tht; 
fuiiuvvins  transactions.  Initially,  the 
1  i.'.a  d»:sires  to  swap  (the  Swap)  the 
('iir-fh  Properly,  currently  appraispci  at 
S42j.OOO,  for  a  certain  condominiuiu 
(the  Condominium),  pro)tH:ted  to  have  a 
fair  niarkat  value  of  S750,OCO,  once  it  is 
completed.*  The  Condominium  is  Unit 
,'i01  in  tho-  Professional  Office  building 
111  located  at  501  Nineteenth  S!re;t;t. 
Kr.'j.wiile.  Tennessee.  Neither  the 
Clinch  Property  northii  Condominium 
nre  oncurnbt;r!;d  by  debt.  The  Swap  will 
he  an  eveji  exchange  and  will  not 
involve  any  cash  payments  or  other 
c  onsideration  by  the  involved  jiarties. 
The  Condominium  will  represent 
approximately  20%  of  the  Flan's  total 
assets. 

5.  The  Plan  will  be  af-quirtng  the 
(■(;ndominiuni  from  P'ort  Sanders 
Medical  Center  (the  Center),  formerly 
kn-^wn  r.s  Fort  Sanders  Presbyterian 
H  jipiial  (the  Hospital).  The  applicant 
r.  presented  that  ti:e  C^entcr  is  not  a 
r«dated  party  with  respect  to  the  Plan 
and  the  i^mployer.''  it  is  ropresenteii  that 
the  Center  is  desirous  of  proceeding 
with  the  Swap  primarily  because  it 
owTS  nil  the  properties  surrouiuiing  it 

u  i'.h  the  exception  of  the  Clinch 
Property.  It  is  further  represented  that 
t!ie  Clinch  Property  ij  more  valuable  to 
tlif!  Center  for  its  raw  land  than  to 
anolhcr  party  as  a  free  s'.andmg 
building. 

6.  The  Clinch  Property  and  d-.o 
C-H'.dominium  were  appraised  bv 
Richard  E.  Wallace.  MAI,  SR.^  (Mr. 
Wallace),  an  indep^mdent  qualified 
r.ppii'.iser.  The  Clinch  Property  was 
appraised  by  Mr.  Wallace  (the 
Apj'raisal)  on  November  4.  I'J'Jl.  at  a 
fair  market  value  of  S425,0(;0.  The 
(;liiirh  Prept.Tty  is  loca'.cd  at  t!'.e 
northeast  corner  of  Cinch  Avenue  and 
l"9th  Stre.;t  in  Knoxvillf:,  Tt.nnessee.  The 
(.lin<:h  !'ropr.'-ly  is  a  one  story  masonry 
office  building  with  a  finished 
b:i:«ment.  Mr.  Wallace  maintains  that 
properties  similar  to  the  Clinch  Property 
a.'e  most  often  bought  and  sold  based  on 
th^iir  income  producii^g  ebi!it\ .  and.  as 
such,  he  gives  the  income  approach  the 


RfMjisin.  wiiliiii  ni.nety  ('JO)  u.iysoflhp  j.":;i!if  jlion 
tl.('f. 

►  hi  '.his  ri'i;<iril.  il  i.'.  rcprHScnted  '.hut  j11  interior 
loixirji.iuiii  ami  reir.oilelins  of  ihf  C'ouii.iminium 
».;i  be  ilonc  by  t;;e  f..^lpioyt■r  a.s  •[•b  Ipssre,  a.-.d  will 
) '  .in  acr.inlanre  wilh  :l!0  icisr'  ar.rf  Ihe 
O.Tloniirijni  c'l"  invi'.'s.  T!:>'  app'Tdr.t  fjrthvr 
r- prfwnl.s  il.at  iheCoi.dominJum  doc^iupnts 
pii\  ill*"  d  rcrtiii.1  dllowrinte  for  i;iis  purixiso.  and 
t;  ,!l  aiiv  ovi'ihi  ail  will  be  poi;i  f  )r  by  t.T«  J.nj.'li>ycr 

'1.1  tills  Tv\irtTii.  ihe  iipfilic'.r.l  Maii'd  tl.dl  Dr  Hnjjh 
(    Hv.itl.  on'  of  the  owners  oi  '.\>e  Emplcver.  was 
«  ■     1  (i!  Stjff  .11  the  Ho'.pital  in  14'(0.  and  ih.it  the 
V  ■■  ■  irs  of  t.he  Kmplover  ulsci  hjve  staff  p.'ivi^oces 
.    •   •-  f:onti;r.  (Jtherwisi;.  t.*-.ere  is  ni'  ri-ljii.or.ship 
l«   ..ivn  tl-'  E:iiployernr.<l  Ihr  On;er.  wt.ii.h  ■>  the 
i:.-.>:loprr  of  ll.f  Con<lo;i;!:'iii.Ti 


most  emphasis.  Th.e  income  approach  as 
it  is  utilized  herein  is  based  on  market 
derivt!d  income  and  expense  estimates 
as  well  as  general  investor  demands  for 
this  tvpe  of  an  investment.  On  June  30, 
lfi93,  in  an  update  to  the  Appraisal,  Mr. 
Wallace  restated  his  opinion  that  the 
Cilinch  Property  has  a  fair  market  value 
of  542.5,000. 

7.  0:i  luiy  2,  1992,  Mr.  Wallace  also 
determined  the  fair  market  value  of  tlio 
Condominium.  Because  the 
Condominium  office  space  was 
unfinished,  Mr.  Wallace  prepared  a 
consultation  report  (the  Report),  rather 
than  an  appraisal.  Mr.  W'allace 
represf;nts  that  a  fully  documented 
appraisal  would  yield  the  same  value  as 
a  consultation  report  that  was  prepared. 
In  determinin;!  dv'.fair  market  value  of 
the  Condominium,  Mr.  Wallace 
considered  sales  of  other  medical 
condominiums  in  Knoxville.  In  the 
Report,  Mr.  Wallace  determined  that  as 
of  July  2.  1092,  the  fair  market  value  of 
the  Condominium,  which  consists  of 
G,000  square  feel,  w^s  SI 25  per  square 
foot  for  finished  space.  On  June  30, 
1993.  in  an  update  to  the  Report,  Mr. 
Wallace  estimated  the  fair  market  value 
of  the  Condominium  to  be  $750,000.  In 
establishing  the  fair  rental  value  of  the 
Condominium.  Mr.  Wallace  examined 
rentals  of  medical  facilities  in  the 
Knoxville  area,  and  determined  that  as 
of  July  2,  1992,  the  fair  market  rental 
rati:  f(jr  the  Condominium  is  estimated 
at  S  12.50  per  square  foot  for  a  triple  net 
lease,  incrcasiiu',  at  3%  annually. 

H.  Once  the  Plan  at  quires  the 
Condominium  from  the  Center,  it  is 
proposed  that  the  Plan  lense  (the  I,eas«3) 
the  Condominium  to  the  Lmployer.  The 
Lease  will  be  a  triple  net  lease  ajul  will 
l.>e  net  of  maintenance,  repairs, 
insurance,  taxes,  utilities  nnd 
condominium  fees.  The  L-^ase  will  have 
a  term  of  three  years,  with  two  renewal 
options  (Renewal)  of  three  years  each. 
Renewals  will  occur  upon  the 
Employer,  as  the  Lessee,  notifying  the 
Plan,  as  the  Lessor,  in  writing  -it  least  LO 
days  before  the  end  of  the  expiring  term. 
The  rental  rate  will  be  dett^rmined  by  an 
independent  qualified  appraiser  at  each 
Renewal.  In  this  regard,  Mr.  Wallacj 
determined  the  rental  rate  for  the 
Condominium  as  of  July  2, 1992.  to  be 
SI  2.50  per  square  foot.  The  ren*nl  rate 
will  !h'  S75,000  per  year  for  the  first 
year,  payabl'^  in  cqtial  monthly 
installments  of  &6,250  per  month.  For 
the  second  year,  the  rental  rate  will  be 
S77,250  per  year  payable  at  th^  ratt;  of 
56,437.50  per  month,  :.nd  for  the  third 
year  thi?  rental  rate  will  be  S79.567.50 
j-er  vear,  payable  at  the  rate  of  Sfi.630.f>3 
p»,r  inoiith.  The  Employer  will  obtain  a 
fire  and  hazard/casuchv  insurance 


policy  for  the  Condominium.  The  Plan 
as  the  Lessee  will  be  the  .beneficiary  and 
loss  payee  with  respect  to  the  hazard 
and  liability  insurance  on  the 
Condominium. 

9.  The  Employer  has  also  represented 
that  if  the  Condominium  is  sold  during 
the  initial  term  of  the  Lease  plus  the  two 
Renewal  terms  for  less  than  S425,C00 
(the  fair  market  value  of  the  Clinch 
Property),  the  Employer  will  indemnify 
the  Plan  for  the  difference  between  the 
price  received  by  the  Plan  and  5425,000 
(the  Indemnity  .Agreement),  in  cash 
within  six  months  after  notice  and 
verification  of  sale.  It  is  represented  that 
if  it  is  contemplated  that  the 
Condominium  be  sold  to  a  party  in 
interest  with  respect  to  the  Plan,  as 
defined  by  section  3(14)  of  the  Act.  the 
applicant  will  seek  exemptive  relief 
from  tlie  Department  prior  to  the 
consum.mation  of  the  sale. 

In  addition  to  the  Indemnity    • 
Agreement,  in  the  event  the  Employer 
defaults  on  the  Lease,  the  principals  of 
the  Employer  (the  Principals)  have 
guaranteed  (the  Guarantee)  the  rental 
payments  to  the  Plan  for  the  duration  of 
the  Lease,  including  the  Renewals.  It  is 
represented  that  as  of  September  2, 
1993,  the  Principals  had  minimum  net 
worth  of  approximately  52.600,000. 

10.  The  independent  fiduciary  for  the 
Swap,  the  Lease,  the  Indemnity 
Agreement  and  the  Guarantee  will  be 
Ear!  W.  Johnson  (Mr.  Johnson),  a 
ceitified  public  accountant  and  an 
exocutiva  vice  president  over  tax  and 
finciiuial  planning  with  I.awhorn 
Johnson  and  Co.mpany.  P.C.  Mr.  Johnson 
represents  that  he  is  indcpend-'nt  of  all 
piulies  to  these  transactions,  and  that  he 
had  no  prior  jirofessional  or  personal 
association  with  any  of  the  parties.  Mr. 
Johnson  also  n!:iintains  that  the  fees 
received  by  him  for  serving  in  the 
independent  fiduciary  capacity  in  these 
transactions,  combined  with  any  other 
fees  dtirived  from  the  Employer  or 
reldled  parties  will  not  exceed  1%  of  his 
annual  income  for  each  fiscal  ye-ar  that 
lio  continues  to  serve  in  the 
independent  fiduciary  capacity  with 
rospt  c:t  to  tlie  transactions  described 
herein. 

11.  Mr.  Johnson  states  tfiat  hfi  is 
qualified  to  ser\e  in  the  independent 
fiduciary  capacity  for  the  Plan  because 
of  his  profossioial  experience  which 
iuf  hides  providing  administrative 
servit«^s  to  qu.'ilified  retirement  plans, 
and  handling  real  estate  Irans.ictions. 
Specifically,  with  respect  to  his  clients, 
Nlr.  Johnson  has  prepared  rctiieirirnt 
plan  calculations,  made  investment 
projections  and  reviewed  invrstmcnt 
allernativcs.  N!r.  Johnson  has  also 
reviewed  tiuiiits  of  retirement  plans. 
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12.  Mr.  Johnson  represents  that  he  has 
consuhed  with  legal  counsel  regarding 
his  ERISA  fiduciary  responsibilities  and 
accepts  and  acknowledges  these 
responsibilities  as  they  relate  to  the 
proposed  Plan  transactions.  Mr.  Johnson 
also  maintains  that  he  has  knowledge  of 
EJRISA  and  understands  the  fiduciary 
responsibilities  under  the  law 
associated  with  qualified  retirement 
plans.  In  his  capacity  as  the 
independent  fiduciary,  he  reviewed  the 
Plan's  assets  with  respect  to  the  Swap 
and  the  Lease,  and  concluded  tliat  the 
Swap  offers  a  significant  premium  to  the 
Plan,  and  is  in  the  best  interest  of  the 
Plan  participants.  Mr.  Johnson  also 
st  Jtes  that  the  Lease  offers  a  fair  rental 
value  to  tho  Plan.  According  to  Mr. 
Johnson,  under  the  Lease  terms,  the 
Plan  has  the  option  to  renew  the  Lease 
pursuant  to  the  two  Renewal  options. 
As  required  by  the  Lease,  the 
Cjqndominium  will  be  appraised  every 
tilme  that  the  Lease  is  renewed.  Mr. 
Johnson  represents  that  the 
Condominium  will  be  appraised  at  the 
time  it  is  finished  and  the  Swap  is 
completed.  He  further  represents  that  as 
ail  additional  safeguard  the 
Condominium  will  also  be  appraised 
annually  by  an  independent  qualified 
appraiser.  With  respect  to  the  Indemnity 
Aigreement,  Mr.  Johnson  represents  that 
the  Principals  of  the  Employer  have 
sjlifficient  financial  net  worth  to 
indemnify  the  Plan.  Also,  Mr.  Johnson 
states  that  the  Guarantee  by  the 
Principals  of  the  Lease  payments  to  the 
Plan  during  the  initial  Lease  and  the 
Rpnewal  periods,  is  additional  security 
for  the  Plan.  As  such,  Mr.  Johnson 
represents  that  the  Swap  and  the  Lease 
are  also  protective  of  the  Plan  and 
administratively  feasible.  The 
Condominium  will  be  considered  part 
of  the  fixed  income  portion  of  the  Plan's 
portfolio,  and  when  the  value  of  the 
Condominium  increases,  there  will  be 
an  offsetting  reduction  in  existing  fixed 
assets  to  maintain  the  proper  asset 
allocation.  The  remaining  Plan  assets 
ara  represented  by  stocks  and  bonds. 
There  are  participant  loans  in  the  Plan, 
but  the.se  loans  represent  a  \er\'  small 
percentage  of  the  Plan's  assets. 

13.  Mr.  Johnson  represents  that  the 
proposed  transactions  are 
administratively  feasible,  in  the  interest 
and  protective  of  the  Plan.  Mr.  Johnson 
states  that  the  Swap  is  in  the  best 
iriterest  and  protective  of  the  Plan 
because  the  Condominium  has  been 
appraised  by  an  independent  qualified 
appraiser  at  $750,000,  and  the 
acquisition  of  the  Condominium  will 
result  in  a  significant  premium  to  the 
Plan.  Subsequently,  the  Plan  will  lease 


the  Condominium  to  the  Employer.  The 
fair  market  value  of  the  Condominium 
represents  approximately  20%  of  the 
Plan's  total  assets.  Mr.  Johnson  will 
monitor  the  Lease  throughout  its  initial 
term  of  three  years  and  during  the  two 
year  Renewal  terms.  The  Condominium 
will  be  appraised  annually  and  at  every 
Renewal,  and  the  fair  market  rental  will 
be  determined  by  an  independent 
qualified  appraiser  at  each  Renewal. 
The  annual  rental  amounts  will  never  be 
below  $75,000.  which  is  the  annual 
rental  amount  for  the  initial  year  of  the 
Lease.  Furthermore,  the  rental  payments 
have  been  personally  guaranteed  by  the 
Principals  for  the  initial  term  of  the 
Lease  plus  the  two  Renewal  terms.  The 
Principals  have  also  indemnified  the 
Plan  in  the  event  that  the  Condominium 
is  sold  for  an  amount  less  than  $425,000 
during  the  initial  term  of  the  Lease  and 
during  the  two  Renewal  terms.  The  Plan 
will  incur  no  expenses  as  a  result  of  the 
proposed  transactions  described  herein. 

14.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  statutory  criteria  of  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  because: 

(1)  All  terms  and  conditions  of  the 
Swap,  the  Lease,  the  Indemnity 
Agreement  and  the  Guarantee  are  at 
least  as  favorable  to  the  Plan  as  those 
the  Plan  could  obtain  in  an  arm's-length 
transaction  with  an  unrelated  party: 

(2)  The  fair  market  value  of  the 
Condominium  will  be  determined  by  an 
independent  qualified  appraiser  at  the 
time  the  Swap  transaction  is 
consummated; 

(3)  With  respect  to  the  Lease,  the 
Rental  Amount  has  been  determined  by 
an  independent  qualified  appraiser,  and 
will  never  be  below  $75,000,  which  is 
the  fair  market  rental  amount  for  the 
initial  year  of  the  Lease; 

(4)  The  Condominium  will  be 
appraised  by  an  independent  qualified 
appraiser  each  time  that  the  Renewal 
option  on  the  Lease  is  exercised; 

(5)  The  fair  market  value  of  the 
Condominium  will  at  no  time  exceed 
25%  of  the  Plan's  total  assets: 

(6)  The  Lease  is  a  triple  net  lease 
under  which  the  Employer  is  obligated 
for  all  costs  of  maintenance  and  repair, 
and  all  taxes,  insurance,  utilities  and 
condominium  fees  related  to  the 
Condominium; 

(7)  The  fees  received  by  the 
independent  fiduciary  for  sening  in 
such  capacity,  combined  with  any  other 
fees  derived  from  the  Employer  or 
related  parties,  will  not  exceed  1%  of 
his  annual  income  for  each  fiscal  year 
that  he  continues  to  serve  in  the 
independent  fiduciary  capacity  with 


respect  to  tlie  transactions  described 
herein; 

(8)  The  independent  fiduciary 
evaluated  the  proposed  transactions 
described  herein  and  deemed  them  to  be 
administratively  feasible,  protective  and 
in  the  interest  of  the  Plan; 

(9)  The  independent  fiduciary  will 
monitor  tlie  terms  emd  the  conditio.ns  of 
the  exemption  and  the  Lease  throughout 
its  initial  term  plus  the  two  Renewal 
terms  and  will  take  whatever  action  is 
necessary  to  nrotect  the  Plan's  rights; 

(10)  The  Plan  will  b.:ar  no  costs  or 
expenses  with  respect  to  the  proposed 
transactions;  and 

(11)  The  Employer  will  file  form  5330 
and  pay  the  appropriate  excise  ta.xes  for 
the  period  beginning  June  9. 1989.  to  the 
date  this  proposed  exemption,  if 
granted,  is  pubfished  in  the  Federal 
Register,  within  ninety  (90)  days  of  tho 
publication  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ekaterina  A.  Uzlyan,  U.S.  Departn.ent  of 
Labor,  telephone  (202)  219-8883.  (This 
is  not  a  toll-free  number). 

General  Information 

The  attention  of  interested  persons  iS 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciar,' 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  ai-A  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Cude, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  e.xemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
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Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  L-ansaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  tem;s  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  chdnge 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC,  this  6th  day  of 
May.  1994. 

Ivan  Strasfeld, 

Director  of  F.xeinption  Determinatiuns, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  ofLabcr. 
IFR  Doc.  94-11528  Filed  5-11-94;  8:45  am] 

BH-UNG  CODE  4510-2»-P 


[Prohibited  Transaction  Exemption  94-38; 
Exemption  Application  No.  0-^9601,  et  al.] 

Grant  of  Individual  Exemptions; 
Genelabs  Technologies,  Inc.  Section 
401(k)Plan,  etal. 

agency:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  De{)artment  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  s*;t  forth  a 
summarv'  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  llie  respective  applications 
fcjr  a  complete  statement  of  the  ficts  and 
representations.  The  applications  have 
been  available  for  pubhc  inspection  at 
the  Department  in  Washington.  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
aldition  the  notices  stated  that  any 
ir.t-irested  person  might  submit  a 
written  request  that  a  public  hearing  be 


held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31. 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (*3  PR  47713,  October  17. 
1978)  transferred  the  authority  of  tlie 
Secretary'  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  tlie 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  PR  32836. 
32847.  August  10. 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feesiblc; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Genelabs  Technologies,  Inc.  Section 
401('<|  Plan  (the  Plan)  Located  in 
Redwood  City,  CA;  Exemption 

[Prohibited  Transaction  Exeraptio.n  94-38; 
Exemption  Application  No.  D--9601J 

The  restrictions  of  sections  406(a)  and 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  bv  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  cash 
sale  (the  Sale)  by  the  Pl.>.n  of  Group 
Annuity  Contract  Nimiber  7410  (G.-X- 
7410)  issued  by  Mutual  Benefit  Life 
Insurance  Company,  located  in  Newark. 
New  Jersey  to  Genelabs  Technologies, 
Inc..  located  in  Redv.'ood  City. 
California,  the  sponsoring  employer  and 
a  party  in  interest  with  rcsped  to  the 
Plan;  provided  that  (1)  the  Sale  is  a  one- 
time transaction  for  cash;  (2)  the  Plan 
does  not  experience  any  loss  nor  incur 
any  expenses  from  the  transaction;  (3) 
the  Plan  receives  no  less  than  the  fair 
market  value  of  GA-7410  as  determined 
at  the  time  of  the  Sale;  and  (4)  the 
independent  trustee  for  the  Plan 
determines  the  fair  market  value  of  G.\- 
7410  and  also  determines  that  the  Sale 
is  appropriate  for  the  Plan  and  in  the 
best  interests  of  the  Plan  and  its 
participants  and  beneficiaries. 

For  a  more  complete  statement  of  the 
facts  and  represents  supporting  the 


Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
March  16. 1994.  at  59  FR  12349. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Potter  Law  Firm  Retirement  Plan  (the 
Plan)  Located  in  Tyler,  Texas; 
Exemption 

[Proposed  Transaction  Exemption  94-39; 
Exemption  Application  No.  D-9617] 

The  restrictions  of  sections  406(a)  and 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  bv  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  cash 
sale  (the  Sale)  of  a  certain  one-half 
undivided  interest  in  real  property  (the 
Property)  by  the  Plan  to  Potter,  Minton. 
Roberts.  Davis  &  Jones,  P.C.  (the 
Employer),  a  party  in  interest  with 
respect  to  the  Plan;  provided  that  (1)  the 
Sale  is  a  one-time  transaction  for  cash; 

(2)  the  Plan  does  not  suffer  any  loss  nor 
incur  any  expenses  in  the  transaction; 

(3)  the  Plan  receives  as  consideration 
the  greater  of  either  the  fair  market 
value  of  the  Property  as  determined  by 
an  independent  appraiser  on  the  date  of 
the  Sale,  or  receives  all  the  ^ands 
expended  by  the  Plan  in  acquiring  and 
maintaining  the  Property;  and  (4)  the 
trustee  of  the  Plan  has  determined  that 
the  Sale  is  appropriate  for  the  Plan  and 
is  in  the  best  interests  of  the  Plan  and 
its  participants  and  beneficiaries. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
March  8.  1994,  at  59  FR  10839. 
FOR  FURTHER  INFORMATION  CC-^TACT:  Mr. 
C.E.  Beaver  of  tlie  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Southern  Union  Company  Southern 
Union  Savings  Plan  (the  Plan)  Located 
in  Austin,  Texas;  Exemption 

[Prohibited  Transaction  Exemption  94-40; 
Applicotion  No.  0-9594] 

The  restrictions  of  sections  406(a). 
406(b)(1)  and  (b)(2)  and  407(a)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  (1)  the  past  acquisition  by  the  Plan  of 
certain  transferable  stock  rights  (the 
Rights)  pursuant  to  a  stock  rights 
offering  (the  Offering)  by  Southern 
Union  Company  (the  Employer),  the 
sponsor  of  the  Plan;  (2)  the  past  holding 
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of  the  Rights  by  the  Plan  during  the 
subscription  period  of  the  Offering;  and 
(3)  the  disposition  or  exercise  of  the 
Rights  by  the  Plan;  provided  that  the 
folIoKving  conditions  are  satisfied: 

(A|)  The  Plan's  acquisition  and 
holding  of  the  Rights  occurred  in 
connection  with  the  Offering  made 
available  to  all  shareholders  of  common 
stock  of  the  Employer; 

(B)  The  Plan's  acquisition  and  holding 
of  the  Rights  resulted  from  an 
independent  act  of  the  Employer  as  a 
corpprate  entity,  and  all  holders  of  the 
common  stock  of  the  Employer, 
inch  ding  the  Plan,  were  treated  in  the 
same  maimer  with  respect  to  the 
Offering;  and 

(C|  All  decisions  regarding  the 
holding  and  disposition  of  the  Rights  by 
t!ie  Plan  were  made,  in  accordance  with 
Plan  provisions  for  individually- 
dirpctied  investment  of  pcrticipar.t 
acco  mts,  by  the  individual  Plan 
parti  :ipants  whose  accounts  in  the  Plan 
recei(,«ed  Rights  in  connection  with  the 
Offeilhg,  including  all  determinations 
rogarding  the  exercise  or  sale  of  the 
Righ  d  received  through  the  Offering 
(except  for  those  participants  who  failed 
to  fil  J  timely  and  valid  instnictions 
concerning  the  Rights,  in  which  case  the 
Rights  were  sold). 

For,a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exeirjption,  refer  to  the  notice  of 
proposed  exemption  published  on 
March  16, 1994  at  59  PR  12351. 
EFFECTIVE  DATE:  This  exemption  is 
effective  November  30,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Virginia  J.  Miller  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  tollt-free  number.) 


Genetnal  Information 

Thi;  attention  of  interested  persons  is 
direc  ed  to  the  follov.-ing: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(aJ  of  the  Act  and/or  section 
4975(jc)(2)  of  the  Code  does  not  reheve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
proviMons  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  4G4(a){l)(B}  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 


employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exem,ption  may  be  made  to  the 
Department. 

Signed  at  Washington.  DC.  this  6th  day  of 
May,  1994. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 

IFR  Doc.  94-11529  Filed  5-11-94;  8:45  am] 

BILLING  CODE  4S10-J9-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Huma.nities  Panel;  Meeting 

AGENCY:  National  Endowment  for  the 

Hum.anities. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Conmiittee  Act 
(Public  law  92-463.  as  amended),  notice 
is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue.  N\V., 
Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Fisher,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington.  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 


of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  the 
Humanities  Act  of  1965.  as  amended, 
including  disucssion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  inform.aticn 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory'  Committee  meetings, 
dated  July  19,  1993, 1  have  detennined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)(4). 
and  (6)  of  section  552b  of  Title  5.  United 
States  Code. 

1.  Dafe;  June  1, 1994. 
Time:  8  a.m.  to  5:30  p.m. 
ftoom;  415. 

Program:  This  meeting  will  review 
Summ.er  Seminars  for  School 
Teachers  applications  for  directing 
seminars  in  1995  in  Classical. 
Medieval,  and  Renaissance  Studies, 
submitted  to  the  Division  of 
Fellowships  and  Seminars,  for 
projects  beginning  after  June  1. 
1995. 

2.  Date:  June  2.  1994. 
Time:  8  a.m.  to  5:30  p.m. 
/7oo/Tj;415. 

Program:  This  meeting  will  review 
Summer  Seminars  for  School 
Teachers  applications  for  directing 
seminars  in  1995  History,  Politics, 
and  Society,  submitted  to  the 
Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
aher  June  1.  1995. 

3.  Dfife;  June  3. 1994. 
Time:  8  a.m.  to  5:30  p.m. 
floom;  415. 

Program:  This  meeting  will  review 
Summer  Seminars  for  School 
Teachers  applications  for  directing 
Literature  in  1995  British  and 
American  Literature,  submitted  to 
the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
after  June  1, 1995. 

4.  Date:  June  6,  1994. 
Time:  8  a.m.  to  5:30  p.m. 
Room:  415. 

Program :  This  meeting  will  review 
Summer  Seminars  for  School 
Teachers  applications  for  directing 
seminars  in  1995  in  American 
Studies,  submitted  to  the  Division 
of  Fellowships  and  Seminars,  for 
projects  beginning  after  June  1, 
1995. 


Z4744 


Federal  Register  /  Vol.  59,  No.  91  /  Thursday,  May  12,  1994  /  Notices 


5.  Date:  ]une  7, 1994. 
Time:  8  a.m.  to  5:30  p.m. 
floom;  415. 

Program:  This  meeting  will  review 
Summer  Seminars  for  School 
Teachers  applications  for  directing 
seminars  in  1995  in  Foreign 
Literature  and  Culture,  submitted  to 
the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
after  June  1,  1995. 

6.  Date:  June  8. 1994. 
Time:  8:30  a.m.  to  5  p.m. 
i?oom:  415. 

Program:  This  meeting  will  review 
Summer  Seminars  for  School 
Teachers  applications  for  directing 
seminars  in  1995  in  Philosophy  and 
Rehgion,  submitted  to  the  Division 
of  Fellowships  and  Seminars,  for 
projects  begiruiing  after  June  1, 
1995. 

7.  Dafe:  June  13, 1994. 
Time:  8:30  a.m.  to  5  p.m. 
floom;  415. 

Program:  This  meeting  will  review 
Biennial/Triennial  applications 
submitted  by  state  humanities 
councils  to  the  Division  of  State 
Programs,  for  projects  begirming 
after  November  1994. 

8.  Dafe;  June  17, 1994. 
Time:  8:30  a.m.  to  5  p.m. 
Hoom:  415. 

Program:  This  meeting  will  review 
Biennial/Triennial  applications 
submitted  by  state  humanities 
councils  to  the  Division  of  State 
Programs,  for  projects  beginning 
after  November  1994. 

9.  Date:  June  20,  1994. 
Time:  8:30  a.m.  to  5  p.m. 
Hoom;  415. 

Program:  This  meeting  will  review 
Biennial/Triennial  applications 
submitted  by  state  humanities 
councils  to  the  Division  of  State 
Programs,  for  projects  beginning 
after  September  1994. 

David  C.  Fisher, 

Advisory  Committee  Management  Officer. 

IFR  Doc.  94-11485  Filed  5-11-94;  8:45  am] 

BILLINO  COO€  7S36-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Biological 
and  Critical  Systems  Division:  Meeting 

Name:  Special  Emphasis  Panel, 
Biological  and  Critical  Systems. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  armounces  the  following 
meeting. 

Date  and  Time:  May  23, 1994  8:30  a  m.— 
5  p.m. 


Place:  Conference  Room  530,  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Fred  G.  Heineken,  Program 
Director.  BES,  room  565,  National  Science 
Foundation.  4201  Wilson  ^oulevard, 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1319. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
for  RIA  and  Equipment  in  Bioengineering 
and  Environmental  Systems  proposals  as  part 
of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
profwsals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Reason  for  Late  Notice:  Difficulty  in 
obtaining  a  suitable  meeting  date  for  all 
members.  • 

Dated:  May  9,  1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  94-11580  Filed  5-11-94;  8:45  ami 
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Special  Emphasis  Panel  In  Electrical 
and  Communication  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Electrical  and  Communication  Systems. 

Date  and  Time:  May  31.  1994.  8  a.m.-5 
p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd..  room  310,  Arlington,  Virginia 
22230. 

Confacf  Person:  Dr.  Deborah  Crawford, 
Program  Director,  Neuroengineering,  ECS. 
room  675.  National  Science  Foundation, 
4201  Wilson  Blvd. 

Telephone:  703/306-1340. 

Type  of  Meeting:  Closed. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda;  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  and  confidential  nature, 
including  technical  information,  financial 
data,  such  as  salaries,  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These  matters 
are  exempt  under  5  U.S.C.  552b(c)  (4)  and  (6) 
of  the  Government  in  the  Sunshine  Act. 


Dated:  May  9.  1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  94-11581  Filed  5-11-94;  8:45  am) 

BILLING  CODE  7S55-01-M 


Special  Emphasis  Panel  in  Electrical 
and  Communication  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Electrical  and  Communication  Systems. 

Date  and  Time:  June  1, 1994.  8  a.m.-5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd..  room  530,  Arlington.  Virginia 
22230. 

Contact  Person:  Dr.  Deborah  Crawford. 
Program  Director.  Neuroengineering.  ECS. 
room  675.  National  Science  Foundation. 
4201  Wilson  Blvd.. 

Telephone:  703/306-1340. 

Type  of  Meeting:  Closed. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  and  confidential  nature, 
including  technical  information,  financial 
data,  such  as  salaries,  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These  matters 
are  exempt  under  5  U.S.C.  552b(c)  (4)  and  (6) 
of  the  Government  in  the  Sunshine  Act. 

Dated:  May  9,  1994. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  94-11582  Filed  5-11-94;  8:45  am] 

BILLING  CODE  75SS-01-M 


Special  Emphasis  Panel  in  Elementary, 
Secondary  and  Informal  Education; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  of  Committee:  Special  Emphasis 
Panel  in  Elementary,  Secondary  and  Informal 
Education. 

Dafe  and  Time:  June  2, 1994,  8  a.m.  to  5 
p.m.;  June  3. 1994.  8  a.m.  to  5  p.m.;  June  4, 
1994.  8  a.m.  to  5  p.m. 

Place:  Arlington  Renaissance,  950  N. 
Stafford  Street.  Arlington,  VA  22203. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Joyce  Evans.  Program 
Director.  Division  of  Elementary.  Seconder^' 
and  Informal  Education.  National  Science 
Foundation.  4201  Wilson  Blvd..  Arlington, 
VA  22230.  Telephone:  (703)  306-1613. 
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Purpose  of  Meeting:  To  provide  advice  and 
recommendations  coQceming  proposals 
submitted  to  NSF  for  financial  suppwrt. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  avt^ards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  May  9,  1994. 
M,  Rebecca  Winkler, 
Cammitiee  Management  Officer. 
iFR  Doc.  94-11563  Filed  5-11-94;  8:45  am) 

BIUJNO  COM  75SS-01-M 


Special  Emphasis  Panel  In  Networking 
and  Communications  Research  and 
Infrastructure  {NCR!};  Notice  of 
Meeting 

In  accordance  virith  the  Federal 
Advisory  Conrimittee  Act  (Pub.  L.  92- 
4BJ3.  as  amended),  the  National  Science 
Foundation  announces  the  follov^ring 
meeting: 

Name:  Sf)ecial  Emphasis  Panel  in 
Neiworking  and  Communications  Research 
(#1207). 

Date  and  Time:  June  1-3, 1994;  8:30  a.m. 
to  5  p.m. 

Place:  Room  1175,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington. 
VA  22230. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  Darleen  Fisher,  NCRI. 
National  Science  Foundation,  Room  1175, 
Arlington,  VA  22230  (703  306-1950). 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  &  evaluate  proposals 
submitted  for  Networking  and 
Communications  Research  Program. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salu'ies,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552h.  ({ )  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  May  9,  1994. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

[FR  Doc.  94-11584  Filed  5-1 1-94;  8:45  ami 

BILlJlllO  CODC  75S6-Q^-M 


Special  Emphasis  Panel  in  Research, 
Evaluation  and  Dissemination;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 


Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Research,  Evaluation  and  Dissemination. 

Date  and  Time:  May  31, 1994  to  June  2, 
1994;  8  30  a.m.  to  9:00  p.m..  May  31,  1994; 
8:30  a.m.  to  9:00  p.m.,  fune  1, 1994;  8:30  a.m. 
to  noon,  June  2, 1994. 

Place:  Room  340,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Nora  Sabelli,  Program 
Director,  4201  Wilson  Boulevard,  room  855, 
Arlington,  VA  22230.  Telephone  (703)  306- 
1651. 

Purpose  of  Meeting:  To  pnD\'ide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financ;al  support. 

Agendo:  To  review  and  evaluate  proposals 
and  provide  advice  and  recommendations  as 
part  of  the  selection  process  for  proposals 
submitted  to  the  Networking  Infrastructure 
for  Education  Program. 

Reason  for  Qosing:  Because  the  proposals 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within  exemptions 
(4)  and  (6)  of  5  U.S.C  552b(c).  Government 
in  the  Sunshine  Act. 

Dated  May  9,  1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  94-11585  Filed  5-11-94;  8:45  am) 

BILUMO  CO0€  7Safr-01-M 


Special  Emphasis  Panel  in  Research, 
Evaluation  and  Dissemination;  Notice 
of  Meeting 

in  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Research,  Evaluation  and  Dissemination. 

Date  and  Time:  June  2  to  June  4. 1994;  130 
p.m.  to  9  p.m..  June  2.  1994;  8:30  am.  to  9 
p.m.,  June  3,  1994;  8:30  a.m.  to  4:30  p.m., 
June  4,  1994. 

Place:  Room  340,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  Nora  Sabelli.  Program 
Director,  4201  Wilson  Boulevard,  Room  855, 
Arlington,  VA  22230.  Telephone  (703)  306- 
1651. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
and  provide  advice  and  recommendations  as 
part  of  the  selection  process  for  prop>osals 
submitted  to  the  Networking  Infrastructure 
for  Education  Program. 

Reason  for  Closing:  Because  the  proposals 
reviewed  include  information  of  a 


proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  p>ersonal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within  exemptions 
(4)  and  (6)  of  5  U.S.C  552b(c),  Government 
in  the  Sunshine  Act. 

Dated:  May  9,  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  94-11586  Filed  5-11-94;  8:45  am| 

BILLINO  CODE  7Si6-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notv>ithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  April  18, 
1994.  through  April  29,  1994.  The  last 
biweekly  notice  was  pubUshed  on  April 
28,  1994  (59  FR  22000). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
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accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11555  Rockville  Pike,  Rockville, 
Maryland  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gehnan  Building,  2120  L  Street,  NW., 
Washington,  DC  20555.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  June  10,  1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
washes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 


CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary'  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explaiiation' of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 


petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  dame  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
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Commission,  Washington,  DC  20555, 
and  to  ihe  attorney  for  the  Hcensee. 

Nontimely  fihngs  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.7l4(a)(1)(iHv)  and  2.714(d). 

Fur  further  details  wi'di  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
PuHLc  Document  Room,  the  Gelm.m 
Building,  2120  L  Street.  NVV., 
Washington.  DC  20555,  and  at  the  local 
puHUc  document  room  for  the  particular 
facility  involved. 

Commonivealth  Edison  Company. 
Do<iket  Nos.  STN  50-456  and  STN  50- 
45X  Braidwood  Station.  I'nit  \'os.  1  and 
2,  mil  County,  Illinois 

Date  of  amendment  request:  March 
30,ll994. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3/4.4.9, 
Pressure/Temperature  Limits,  and  its 
associated  Bases,  by  changing  the  Unit 
1  heatup  and  cooldown  curves  to 
inc(brporate  a  newly  determined  reactor 
vessel  reference  nil-ductility 
ten^iperature,  RTvdt,  and  by  updating 
the  tnemoval  schedule  of  vessel 
sur-eillance  capsules  for  both  units  in 
accordance  with  ASTM  El 85-82. 
Changes  would  also  be  made  to  the  Unit 
1  Low  Temperatiu^  Cherpressure 
Projection  System  (LTOPS)  setpoint 
curve  in  TS  3.4.9.3  to  reflect  the  new 
preisure/temperature  limits. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  change  does  not 
invd)lve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  prenously  evaluated. 

The  use  of  new  pressure-temperature 
lim^t  curves  and  low  temperature 
ove^ressure  protection  curves  will  not 
chaiige  any  postulated  accident 
scenarios.  The  revised  curves  were 
developed  using  industry  standards  and 
regulations  which  are  recognized  as 
being  inherently  conservative.  The 
pressure-temperature  low  temperature 
overpressure  curves  provide  reactor 
coolant  system  (RCS)  limits  to  protect 
the  reador  pressure  vessel  from  brittle 


fracture  by  clearly  separating  the  region 
of  normal  operations  from  the  region 
w  here  the  vessel  is  subject  to  brittle 
fracture.  The  heatup  and  cooldown 
limits  are  designed  to  ensure  that  the  10 
CFR  50  Appendix  G  Pressure 
Temperature  limits  for  the  RCS  are  not 
exceeded  during  any  condition  of 
normal  operation  including  anticipated 
operational  occurrences. 

General  Design  Criterion  32  of  10  CFR 
50  Appendix  A  requires  that  the  reactor 
coolant  boundary  shall  be  designed  with 
sufficient  margin  to  assure  that  when 
stressed  under  of)erQting,  maintenance, 
testing,  and  postulated  accident 
condition[sl,  (1)  the  boundary  behaves 
in  a  nonbrittle  manner  and  (2)  the 
probability  of  rapidly  propagating 
fracture  is  minimized. 

10  CFR  50  Appendix  G,  "Fracture 
Toughness  Requirements,"  requires  that 
the  effects  of  changes  in  the  fracture 
toughness  of  reactor  vessel  materials 
caused  by  neutron  radiation  throughout 
the  service  life  of  (a)  nuclear  reactor  be 
considered  in  the  pressure-temperature 
limits.  The  change  is  used  in 
conjunction  with  the  material  initial 
reference  temperature  (RTsdt)  to 
establish  the  limiting  pressure- 
temperature  curves.  Regulator)'  Guide 
1.99,  Rev. -2.  contains  procedures  for 
calculating  the  effects  of  neutron 
radiation  embrittlement  of  the  low-ailov 
steels  currently  used  for  light-water- 
cooled  reactor  vessels. 

Using  the  Regulaton.  Guide  1.99, 
Revision  2.  Braidwood  L'nif  1 
Surveillance  Cap.sule  V  resuhs,  and 
Appendix  G  to  10  CFR  50.  new 
Pressure-Temperature  curves  [werel 
prepared  for  the  projected  reactor  vessel 
exposure  at  32  EFPY  of  operation.  These 
new  cur\'es,  in  conjunction  with  the 
heatup  and  cooldown  ranges  and  the 
revised  Low-Temperature  Ch'erpressure 
Protection  System  setpoints,  provide  the 
required  assurance  that  the  reactor 
pressure  vessel  is  protected  from  brittle 
fracture  up  32  EFPY  of  operation.  No 
changes  to  the  design  of  the  facility  have 
been  made  and  no  new  equipment  has 
been  added  or  removed.  The  revised 
analysis  and  resultant  adjustment  of  the 
operating  limitations  provide  assurance 
that  the  Reactor  Coolant  System  is 
protected  from  brittle  fracture. 

Reusing  the  Reactor  Vessel  Material 
Surveillance  Program  Withdrawal 
Schedule  does  not  result  in  the  addition 
or  removal  of  any  equipment,  or  any 
design  changes  to  the  facility.  Capsule 
lead  times  are  revised  and,  for 
Braidwood  Unit  2,  Capsule  X  will  be 
removed  next  vice  Capsule  W.  The 
proposed  removal  schedules  remain 
consistent  with  ASTM  185-82. 


Therefore,  the  proposed  amendment 
to  the  pressure  temperature  limitations 
does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

B.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  use  of  the  new  pressure- 
temperature  operating  limits  and  the 
new  low  temperature  overpressure 
protection  curve  does  not  change  anv 
postulated  accident  scenarios,  the  new 
curves  do  not  represent  any  appreciable 
change  in  the  current  methodologies: 
they  merely  provide  assurance  that  the 
Reactor  Coolant  System  is  protected 
from  brittle  fracture.  No  new  accident  or 
malfunction  mechanism  is  introduced 
by  the  amendment  and  no  phvsical 
plant  changes  will  resuh  from  this 
amendment. 

Revision  of  the  Reactor  Vessel 
Material  Surveillance  Program 
Withdrawal  Schedule  does  not 
introduce  a  new  accident  or 
m.alfunction  mechanism.  Capsule  lead 
times  are  revised,  and.  other  than 
changing  the  order  of  specimen 
removal,  consistent  with  ASME  185-82. 
no  physical  plant  changes  will  result 
from  this  revised  schedule. 

Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  anv 
accident  previously  evaluated. 

C.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  new  pressure-temperature 
operating  limits  low  temperature 
overpressure  protection  curves  were 
generated  with  the  currently  accepted 
conservative  methodology  using  capsule 
surveillance  data.  The  new  pressure- 
temperature  curves  were  developed 
using  industry  standards  and 
regulations  (ASME  Code  Section  III.  and 
NRC  Regulatory  Guide  1.99,  Revision  2) 
which  are  recognized  as  being 
inherently  conservative.  The  use  of  the 
new  pressure-  temperature  operating 
limits  and  low  temperature  overpressure 
protection  limits  would  not  change 
postulated  accident  scenarios. 

The  proposed  revision  to  the  Reactor 
Vessel  Material  Surveillance  Program 
Withdrawal  Schedule  would  not  change 
postulated  accident  scenarios.  Capsule 
lead  times  are  revised,  and,  other  than 
changing  the  order  of  specimen 
removal,  consistent  with  ASTM  185-  82. 
no  physical  plant  changes  will  result 
from  this  revised  schedule.  Therefore, 
the  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety- 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wilmington  Township  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  lUinois  60481. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin.  One 
First  National  Plaza,  Chicago,  Illinois 
R0690. 

,\7?C  Project  Director:  James  E.  Dyer. 

Commonwealth  Edison  Company. 
Docket  Nos.  50-295  and  50-304,  Zion 
\'uclear  Power  Station,  Units  1  and  2, 
Lake  County.  Illinois 

Date  of  amendment  request:  March 
31.  1994. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Technical  Specifications 
(TS)  to  provide  allowable  outage  times 
fur  automatic  actuation  channel 
surveillance  testing  and  restoration  time 
for  an  inoperable  engineered  safety 
feature  actuation  system  automatic 
actuation  channel. 

Bosj's  for  proposed  no  significant 
hazards  consideration  determination: 
As 'required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  following  evaluation  is  provided 
for  the  three  categories  of  the  significant 
hazards  consideration  standards: 

a.  Proposed  changes  to  allow  8  hours 
for  master  relay  and  logic  testing.  12 
hours  for  slave  relay  testing  and  6  hours 
to  restore  an  inoperable  ESFAS 
Automatic  Actuation  Channel  prior  to 
entering  the  shutdown  action  clock. 

(1)  The  determination  that  these 
changes  are  within  all  acceptable 
criteria  was  ebtablished  in  the  NRC"s 
SER  prepared  for  WCAP-10271. 
Supplement  2,  Revision  1.  The 
Technical  Specification  changes 
proposed  by  this  license  amendment 
request  conform  to  NRC  guidance 
contained  in  the  SER.  The  NRC  found 
that  implementation  of  the  proposed 
changes  is  expected  to  result  in  a  small 
and  acceptable  increase  in  ESFAS 
unavailabiLty.  This  increase  in 
probability  results  in  a  small  increase  in 
calculated  core  damage  frequency  and 
public  risk.  The  calculated  increase  in 
core  damage  frequency  was  judged  to  be 
acceptable  since  the  increase  was  small 
and  well  within  the  range  of  uncertainty 
associated  with  the  analysis.  The  values 


presented  in  WCAP-10271  Supplement 
2  Revision  1  for  increase  in  core  damage 
frequency  were  verified  by  Brookhaven 
National  Laboratory  as  part  of  an  audit 
and  sensitivity  analyses  performed  for 
the  NRC  Staff. 

Based  on  the  small  increase  in  core 
damage  frequency  as  compared  with  the 
range  of  uncertainty  in  the  analysis,  the 
NRC  agreed  that  the  calculated  increase 
is  acceptable.  This  conclusion  was 
documented  in  the  NRC's  SER  dated 
February  22,  1989.  The  applicability  of 
these  conclusions  has  been  verified 
through  a  plant  specific  review  of  the 
generic  analysis  in  WCAP-10271. 
Supplement  2,  Revision  1.  The  ESFAS 
Automatic  Actuation  Channel  allowed 
outage  and  restoration  times  included  in 
this  license  amendment  request  are 
consistent  with  the  generic  analysis.  In 
addition,  the  NRC  stated  that  the 
majority  of  the  increase  in  unavailability 
was  due  to  the  decrease  in  frequency  of 
surveillance  testing  vice  the  changes  in 
allowed  outage  and  restoration  times. 
Therefore,  considering  the  above 
information,  the  proposed  allowed 
outage  and  restoration  time  changes  do 
not  involve  a  significant  increase  in  the 
probability  of  occurrence  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  The  proposed  changes  do  not 
involve  the  physical  alteration  of  any 
plant  system  and  do  not  result  in  a 
change  in  the  manner  in  which  the 
ESFAS  system  performs  its  function. 
The  increases  in  allowed  outage  and 
restoration  times  only  affects  the 
probability  of  the  ESFAS  Automatic 
Actuation  Channel  functioning  properly 
as  described  above.  Therefore,  tne 
allowed  outage  and  restoration  time 
changes  proposed  in  this  license 
amendment  request  do  not  create  a  new 
or  different  type  of  accident  from  any 
previously  evaluated. 

(3)  The  proposed  allowed  outage  time 
and  restoration  lime  changes  do  not 
alter  the  manner  in  which  safety  limits, 
limiting  safety  system  setpoints  or 
limiting  conditions  for  operation  are 
determined.  The  impact  of  the  revised 
ESFAS  Automatic  Actuation  Channel 
allowed  outage  and  restoration  times  is 
addressed  above.  Implementation  of  the 
proposed  changes  is  expected  to  result 
in  an  overall  improvement  in  safety  by 
allowing  adequate  tim.e  for  required 
ESFAS  testing  and  quality  repairs 
leading  to  improved  equipment 
reliability  due  to  a  more  appropriate 
restoration  time.  Therefore,  it  may  be 
concluded  that  the  proposed  allowed 
outage  and  restoration  time  changes  do 
not  involve  a  significant  reduction  in 
margin  of  safety. 


b.  Proposed  change  to  the  minimum 
required  degree  of  redundancy  for  tlie 
High-High  Containment  Pressure 
channels  in  Table  3.4-1. 

(1)  Changing  the  minimum  required 
degree  of  redundancy  in  Table  3.4-1  for 
the  High-High  Containment  Pressure 
Channels  (Table  3.4-1  items  II.3,  III.B.3, 
and  IV. 3)  provides  consistency  with 
Technical  Specification  3.4.2.C  which 
allows  an  inoperable  High-High 
Containment  Pressure  channel  to  be 
placed  in  bypass.  Placement  of  an 
inoperable  High-High  Containment 
Pressure  Channel  in  bypass  is  preferred 
to  reduce  the  probability  of  an 
inadvertent  containment  spray  event. 
Also,  these  cha.nnels  are  designed  with 
a  two  out  of  four  logic  so  that  the  failed 
channel  may  be  bypassed  ratlier  than 
tripped.  With  the  failed  chamiel 
bypassed,  single  failure  criterion  is  still 
met  because  the  logic  is  now  a  two  out 
of  three.  Furthermore,  with  the  one 
channel  bypassed,  a  single  channel 
failure  will  not  inadvertently  initiate  a 
containment  spray.  Therefore,  this 
change  can  be  considered  an 
administrative  change  to  correct  Table 
3.4-1  to  agree  with  the  Action 
requirements  of  Technical  Specification 
3.4.2.C.  As  such  this  proposed  change 
does  not  involve  an  increase  in  the 
probability  of  occurrence  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Correcting  the  minimum  required 
degree  of  redundancy  in  Table  3.4-1  for 
the  High-High  Containment  Pressure 
channels  is  an  administrative  change 
which  does  not  involve  the  physical 
alteration  of  any  plant  system  and  dons 
not  result  in  a  change  in  the  manner  in 
which  the  ESFAS  system  performs  its 
function.  Therefore,  the  proposed 
correction  to  Table  3.4-1  does  not  create 
the  possibihty  of  a  new  or  different  kind 
of  accident  from,  any  previously 
analyzed. 

(3)  Correcting  the  minimum  required 
degree  of  redundancy  in  Table  3.4-1  to 
be  consistent  with  the  Actions  of 
Technical  Specification  3.4.2.C  is  an 
administrative  change  and  as  such  does 
not  involve  any  reduction  in  a  m;irgin 
of  safety. 

c.  Proposed  change  to  the  delete 
footnote  -t-f-f-  from  Table  3.4-1. 

(1)  Deleting  footnote  ■*■++  from  Table 
3.4-1  removes  the  inconsistency 
between  it  and  Technical  Specification 
3.4. 2. c  which  states  that  channels  other 
than  the  High-High  Containment 
Pressure  channels  shall  be  placed  in  trip 
during  testing.  The  change  does  not 
affect  the  manner  in  which  ESFAS 
provides  plant  protection.  In  addition 
the  change  does  not  affect  the 
functioning  of  ESFAS  or  the  way  Zion 
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Station  conducts  channel  testing. 
Instrument  channel  testing  will 
continue  to  be  conducted  in  the  tripped 
mode  with  the  exception  of  the  High- 
High  Containment  Pressure  channels, 
which  can  be  tested  in  bypass  because 
of  the  risk  of  a  spurious  Contairunent 
Spray  event.  Automatic  Actuation 
Channel  testing  will  be  performed  in 
accordance  with  the  allowed  outage 
times  of  new  Specification  3.4.2.d.  As 
sudi  this  proposed  change  docs  not 
involve  any  significant  increase  in  the 
probability  of  occurrence  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Deleting  footnote  +++  from  Table 
3.4^1  does  not  involve  the  physical 
alteration  of  any  plant  system  and  does 
not  result  in  a  change  in  the  manner  in 
which  ESFAS  performs  its  function. 
Therefore  this  change  does  not  involve 
the  physical  alteration  cf  any  plant 
system  and  does  not  result  in  a  change 
in  the  manner  in  which  the  ESFAS 
system  performs  its  function.  Therefore, 
the  proposed  correction  to  Table  3.4-1 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  analyzed. 

(3)  Deleting  footnote  +++  from  Table 
3.4*1  does  not  alter  the  manner  in 
which  safety  limits,  limiting  safety 
system  setpoints  or  limiting  conditions 
for  operation  are  determined. 
Implementation  of  this  change  will  not 
alter  ESFAS  testing.  Therefore 
implementation  of  this  change  does  not 
involve  any  reduction  in  a  margin  of 
safety. 

d.  Propo.sed  editorial  change  to 
Technical  Specification  3.4.2.C. 

The  editorial  change  to  Technical 
Specification  3.4.2.C  to  change 
"Containment  Hi-Hi  pressure  channels" 
to  "High-High  Containment  Pressure 
channels"  is  purely  an  administrative 
change  which  has  no  affect  on  plant 
safeity. 

e.  Summary. 

The  foregoing  analyses  demonstrate 
that  the  proposed  License  AmemlmtMit 
to  the  Zion  Station  Technical 
Specifications  does  not  involve  a 
significant  increase  in  the  probability  of 
occurrence  or  consequences  of  a 
previously  evaluated  accident,  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  and  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consicie ration. 


Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street,  Waukegan,  Illinois 
60085. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690. 

NRC  Project  Director  James  E.  Dyer. 

Consumers  Power  Company,  Docket  No. 
50-155,  Big  Rock  Point  Plant, 
Charlevoix  County,  Michigan 

Date  of  amendment  request:  April  22, 
1994. 

Description  of  amendment  request: 
The  proposed  change  revises  the  reactor 
vessel  pressure-temperature  limits  in 
the  Technical  Specifications.  The 
change  insures  that  the  vessel  fracture 
toughness  requirements  of  Section  V  of 
10  CFR  Part  50,  Appendix  G,  are 
satisfied  through  tlie  end  of  life. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  the  proposed  change  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated? 

The  margin  above  Nil  Ductility 
Transition  Temperature  (NDTT)  is 
governed  by  10  CFR  50  Appendix  G  and 
remains  unchanged.  The  proposed 
change  will  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident. 

2.  Will  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  predicted  shifts  in  NDTT  are 
based  on  a  revised  reference 
temperature  consistent  vnth  Regulatory 
Guide  1.99,  Revision  2,  dated  May  1988. 
This  method  of  revising  temperature- 
pressure  limits  is  the  same  as  in  the  past 
(ASME  Code  Section  III,  Appendix  G). 

3.  Will  the  proposed  change  involve 
a  significant  reduction  in  the  margin  of 
safety? 

The  proposed  curves  were  generated 
for  an  End  of  Licensed  Life  (May  31 , 
2000)  Effective  Full  Power  Year 
exposure  and  are  conservative  in  nature 
until  that  time.  The  margin  of  safety  [is] 
unchanged. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendment  request  involves  no 
significant  hazards  consideration. 

Loca7  Public  Document  Room 
location:  North  Central  Michigan 
College,  1515  Howard  Street,  Petoskey, 
Michigan  49770 

y^fforney/or  licensee;  Judd  L.  Bacon, 
Esquire,  Consumers  Power  Company, 
212  West  Michigan  Avenue,  Jackson, 
Michigan  49201. 

NRC  Project  Director:  L.  B.  Marsh. 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  No.  J, 
DeWitt  County,  Illinois 

Date  of  amendment  request:  April  18, 
1994. 

Description  of  amendment  request: 
License  Amendment  No.  81,  issued  on 
July  15,  1993,  changed  the  numbering  of 
surveillance  requirements  for  Technical 
Specifications  3/4.3.1,  "Control  Rod 
Operability,"  3/4.3.2,  "Control  Rod 
Ma:<imum  Scram,"  and  3/4.10.2,  "Rod 
Pattern  Control  System."  However, 
Action  Statements  referencing  these 
surveillance  requirements  were 
overlooked  and  were  not  appropriately 
renumbered.  The  purpose  of  the 
proposed  technical  specification  change 
would  be  to  renumber  the  overlooked 
references. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  These  changes  do  not  affect  the 
intent  or  implementation  of  the 
applicable  Technical  Specificatior>s. 
The  changes  simply  make  the  affected 
Technical  Specifications  consistent. 
Since  these  are  only  editorial  changes 
which  do  not  impact  the  plant  design  or 
operations,  they  cannot  increase  the 
probability  or  the  consequences  of  any 
accident  previously  evaluated. 

(2)  The  proposed  changes  are  editorial 
only  and  do  not  affect  the  plant  design 
or  operation.  No  new  failure  modes  are 
introduced  by  such  changes  and, 
therefore,  the  request  will  not  create  the 
possibility  of  a  new  or  different  kind  cf 
accident  from  any  accident  previously 
evaluated. 

(3)  The  proposed  changes  merely 
correct  an  editorial  oversight.  These 
changes  do  not  alter  or  delete  any 
technical  requirements  and,  therefore, 
do  not  involve  a  reduction  in  a  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


24750 


Federal  Register  /  Vol.  59,  No.  91'  /  Thursday,  May  12,  1994  /  Notices 


amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Chnton,  Illinois  61727. 

Attorney  for  licensee:  Sheldon  Zabel. 
Esq.,  Schiff,  Hardin  and  Waite.  7200 
Sears  Tower.  233  Wacker  Drive. 
Chicago.  Illinois  60606. 

NRC  Project  Director:  John  N. 
Hannon. 

Illinois  Power  Company  and  Soyland 
Power  Cooperative.  Inc.,  Docket  .Mo.  50- 
461,  Clinton  Power  Station,  Unit  Xo.  1. 
DeWitt  County.  Illinois 

Date  of  amendment  request:  April  18. 
1994. 

Description  of  amendment  request: 
Test  methods  for  carbon  adsorber  filters 
specified  in  Technical  Specification 
Sections  3/4.6.6.3.  "Standby  Gas 
Treatment  System,"  and  3/4.7.2, 
"Control  Room  Ventilation  System," 
specify  the  1979  version  of  ASTM 
D3803.  The  proposed  change  would 
delete  the  year  of  the  standard  so  that 
more  recent  versions  of  the  standard 
could  be  used. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  The  proposed  changes  to  the 
Technical  Specification  surveillance 
requirements  for  determining  the 
methyl  iodide  penetration  of  carbon 
samples  would  not  involve  a  significant 
increase  in  the  probability  or  the 
consequences  of  any  accident 
previously  evaluated  because  the 
proposed  change  merely  allows  Illinois 
Power  (IP)  to  utilize  a  more  up-to-date 
version  of  the  same  test  method 
currently  specified.  More  recent 
versions  of  the  test  method  are  more 
effective  at  detecting  unsatisfactory 
charcoal  performance  because  they 
include  equilibration  periods  to  ensure 
that  all  samples  have  a  common  starting 
point  before  being  challenged  with 
radioactive  gas.  The  proposed  change 
would  not  affect  the  quality  of  the 
charcoal  or  the  reliability  of  the  filter 
subsystems  as  it  only  relates  to  testing 
and  involves  no  changes  to  the  design 
or  operation  of  the  ventilation 
subsystems  themselves.  The  updated 
standards  proxide  more  accurate  and 
repeatable  test  results  and  do  not  change 
the  properties  or  acceptance  criteria  for 
these  properties.  As  a  result,  the 
performance  capabilities  of  the 
associated  filter  subsystems  would  not 
lo  adversely  impacted  by  the  proposed 
change. 


(2)  The  proposed  change  would  not 
involve  a  change  in  the  design  or 
operation  of  any  plant  system  or 
component.  In  addition,  the  proposed 
change  would  not  reduce  the  level  of 
filter  train  subsystem  reliability  nor 
would  it  create  an  initiating  event  for 
any  accident.  Because  the  perfonnance, 
function,  and  redundancy  of  the  original 
design  remain  unch;inged,  the  proposed 
change  would  not  create  the  potential 
for  a  new  event.  Furthermore,  since  no 
new  types  of  equipment  would  be 
introduced  into  the  plant  design  and  the 
proposed  change  would  not  adversely 
impact  e.xisting  equipment,  no  potential 
for  a  different  type  of  malfunction  is 
created  by  the  proposed  chango. 
Therefore,  this  proposed  change  cannot 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  pre\iously  evaluated. 

(3)  The  margin  of  safety  for  the 
charcoal  filter  subsystems  as  defined  in 
the  Bases  to  the  Technical 
Specifications  associated  with  the 
proposed  change  refers  to  the  ability  of 
the  filters  to  remove  radioiodines.  The 
proposed  change  would  aiiow  IP  to 
upgrade  the  currently  specified  test  for 
determining  charcoal  adsorber 
performance  with  one  which  utilizes  the 
same  type  of  methodology,  but  provides 
greater  accuracy  and  repeatability.  The 
newer  versions  of  the  test  method  are 
more  effective  at  detecting 
unsatisfactory  charcoal  performance 
because  they  include  equilibration 
periods  to  ensure  that  all  samples  have 

a  common  st.irting  point  before  being 
challenged  with  radioactive  gas.  Thus, 
the  proposed  change  v.  ould  not  involve 
a  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street. 
Clinton.  Illinois  61727. 

Attorney  for  licensee:  Sheldon  Zabel, 
Esq..  Schiff,  Hardin  and  Waite,  7200 
Sears  Tower,  233  Wacker  Drive, 
Chicago,  Illinois  60606. 

NRC  Project  Director:  John  N. 
Hannon. 

Northern  States  Power  Company. 
Docket  No.  50-263.  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  amendment  request:  March 
28.  1994. 


Description  of  amendment  request: 
The  proposed  amendment  would  revise 
technical  specifications  Tables  3.2.4  and 
4.2.1,  to  change  one  of  the  initiating 
parameters  of  the  reactor  building 
ventilation  isolation  system  and  standby 
gas  treatment  system  (SGTS)  from  Low 
Reactor  Water  Level  to  Low  Low  Reactor 
Water  Level.  This  revision  is  being 
made  in  order  to  improve  plant 
performance  by  reducing  the  potential 
for  unnecessar>'  secondary'  containment 
isolation  and  SGTS  initiations. 

Basis  for  proposed  no  significant 
hazards  consideration  delermmation: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  function  of  the  Standby  Gas 
Treatment  System  and  secondary 
containment  is  to  mitigate  the 
consequences  of  a  loss  of  coolant 
accident  and  fuel  handling  acci.dpnts. 
The  proposed  changes  maintain  this 
capability.  The  revised  Standby  Gas 
Treatment  System  initiation  and 
secondary  containment  isolation 
parameter  of  low  low  reactor  water  level 
provides  the  rr^juired  detection  of  loss 
of  coolant  accidents  and  is  consistent 
[with]  ECCS  actuation  to  mitigate  the 
consequences  of  this  accident.  The  low 
low  reactor  water  level  instrumentation 
is  set  to  trip  when  reactor  water  level  is 
6T)"  above  the  top  of  the  active  fuel. 
This  trip  currently  initiates  closure  of 
the  Group  1  Primary'  containment 
isolation  valves,  activates  the 
Emergency  Core  Cooling  systems  and 
starts  the  emergency  diesel  generator. 
This  trip  sotting  level  was  chosen  to  be 
low  enough  to  prevent  spurious 
operation  but  high  enough  to  initiate 
Emergency  Core  Cooling  system 
operation  and  primary  system  isolation 
so  that  no  melting  of  the  fiiel  cladding 
will  occur,  post  accident  cooling  can  be 
accomplished,  and  the  guidelines  of  the 
10  CFR  100  will  not  be  violated. 
Therefore,  this  amendment  will  not 
cause  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  for  the 
Monticello  plant. 

The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  analyzed.  The 
proposed  changes  to  Technical 
Specifications  for  the  standby  gas 
treatment  system  and  secondary 
containment  do  not  alter  the  function  8 
of  the  systems  or  its  interrelationships 
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•  ujith  other  systems.  An  adverse 
interaction  which  could  ho  postulated  to 
( icur  is  the  initiation  of  the  Standby 
( iks  Treatment  System  witliout  a 
t  oordinated  trip  of  the  Mechanical 
Vacuum  Pump.  The  Mechanical 
\'ecuum  Pump  is  operated  during  plant 
stertups  to  draw  a  vacuum  on  the  main 
condenser  prior  to  admission  of  steam. 
1  he  Mechanical  vacuum  discharges  to 
t  le  offgas  stack  and  thus  can  create  a 
I  ick  pressure  on  the  Standby  Gas 
Treatment  System,  reducing  initiation  of 
J-  tiandby  Gas  Treatment  System  flow 
Lglow  required  values.  The  proposed 
i  Tiitiation  of  Standby  Gas  Treatmont 
System  on  low  low  reactor  water  level 
rmintains  the  necessary  coordination  by 
having  the  Standby  Gas  Treatment 
System  initiate  subsequent  to  isolation 
or  tripping  of  the  Mech^nic-il  Vacuum 
Fijmp  on  a  low  reactor  water  level 
s  gnal  from  the  primary  containment 
iiolation  logic.  Therefore,  this 
a  tiendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
a  ;pidpnt  from  any  accident  previously 
a  ijalyzed. 

The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the 
n  iirgin  of  safety. 

The  proposed  amendment  changes 
rlk  initiation  of  the  Standby  Gas 
T  reatment  System  and  secondary 
rop.tainment  isolation  from  being 
o>pcurrent  with  the  low  reactor  water 
signal  (which  is  indicative  that  the 
K^ctor  core  is  in  danger  of  being 
ii  adequately  cooled)  to  being 
cohcurrcnt  with  reactor  low  low  water 
l€\|el  (which  is  also  an  indicator  that  the 
cibability  to  cool  the  core  is  threatened 
ajid  assures  that  no  melting  of  the  fuel 
clEidding  will  occur,  post  accident 
cooling  can  bo  accomplished,  and  the 
guidelines  of  10  CFR  100  will  not  be 
violated).  A  review  of  the  accident 
analyses  provided  in  Section  14  of  the 
USAR  has  determined  that  these 
analyses  did  not  specifically  credit 
initiation  of  the  Standby  Gas  Treatment 
Systems  and  secondary  containment 
isolation  at  the  accident  precursor 
rejactor  water  level  of  low  level. 
Furthermore,  this  review  determined 
that  the  low  low  reactor  water  level 
st^point  has  no  adverse  impact  on  the 
ability  of  the  Standby  Gas  treatment 
Syslem  and  secondary  containment  to 
perfonn  its  design  basis  function  as 
credited  in  the  accident  analyses. 
The  NRC  staff  has  reviewed  the 
li^en-see's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
pr::^poses  to  determine  that  the 
anifendment  request  involves  no 
sijBificant  hazards  consideration. 


Local  Public  Document  Room 
location:  Minneapolis  Public  Library. 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis. 
Minnesota  55401 

Attorney  for  licensee:  Gerald  Charnoff, 
Esq..  Shaw.  Piltman.  Potts  and 
Trowbridge.  2300  N  Street.  NVV, 
Washington,  IX  20037 

NRC  Project  Director:  Ledyard  B. 
Marsh. 

Philadelphia  Electric  Company.  Docket 
Nos.  50-352  and  50-353.  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  amendment  request:  March 
24,  1994. 

Description  of  amendment  request: 
The  proposed  modification  to  Technical 
Specification  (TS)  Sections  3.11.1.4, 
6.9.1.8,  and  6.14.1  would  change  the 
ft^quency  for  submitting  the 
Semiannual  Radioactive  Effluent 
Release  Report  to  the  NRC  from 
semiannually  to  annually. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical 
Specifications  (TS)  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  TS  changes  are 
administrative  in  nature.  The  proposed 
changes  simply  involve  revising  the 
frequency  for  submitting  the 
Semiannual  Radioactive  Effluent 
Release  Report  to  the  NRC  fi-om 
semiannually  to  annually  in  order  to 
implement  the  amended  reporting 
requirements  of  10  CFR  50.36a  as 
promulgated  in  Final  Rule  57  FR  39353. 
Since  the  information  contained  in  this 
report  is  reviewed  and  evaluated  after 
the  effluents  are  released,  no  accidents 
previously  evaluated  are  impacted  by 
the  proposed  TS  changes.  Radiological 
effluent  releases  from  the  station  will 
continue  to  be  controlled  as  required  by 
the  TS,  including  tliose  requirements 
specified  in  the  Offsite  Dose  Calculation 
Manual  (ODCM)  and  Process  Control 
Program  (PCP).  The  proposed  TS 
changes  do  not  involve  any  changes  to 
the  operation  or  physical  configuration 
of  any  plant  systems  or  equipment.  The 
proposed  changes  do  not  impact  any 
initial  or  final  accident  conditions  or 
assumptions  previously  evaluated.  The 
radiological  consequences  of  these 
previously  evaluated  accidents  are  not 
affected  by  the  proposed  changes. 


Therefore,  the  proposed  TS  changes 
do  not  involve  an  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  TS  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  TS  changes  are 
administrative  in  nature.  The  proposed 
changes  simply  involve  revising  the 
frequency  for  submitting  the 
Semiannual  Radioactive  Effluent 
Release  Report  to  the  NRC  from 
semiannually  to  annually  in  order  to 
implement  the  amended  reporting 
requirements  of  10  CFR  50.36a  as 
promulgated  in  Final  Rule  57  FR  39353. 
Radiological  effiuent  releases  from  the 
station  will  continue  to  be  controlled  as 
required  by  the  TS,  including  those 
requirements  specified  in  the  ODCM 
and  PCP.  The  proposed  TS  changes  do 
not  involve  ajiy  modifications  to  plant 
systems  or  equipment. 

Therefore,  the  proposed  TS  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  TS  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  TS  changes  arc 
administrative  in  nature,  and  will  only 
involve  revising  the  frequency  for 
submitting  the  Semiannual  Radioactive 
Effluent  Release  Report  to  the  NRC  from 
semiannually  to  annually  as  currently 
stipulated  in  10  CFR  50.36a.  The 
specific  radiological  effluent  release 
information  contained  in  this  report  will 
continue  to  be  provided  as  required. 
The  station  radiological  effluent  releases 
will  continue  to  be  controlled  as 
required  by  TS,  including  those 
requirements  specified  in  the  ODCM 
and  PCP. 

Therefore,  the  proposed  TS  changes 
do  not  involve  a  reduction  in  a  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library.  500 
High  Street.  Pottstown,  Pennsylvania 
19464. 

Attorney  for  licensee:  J.W.  Durham, 
Sr.,  Esquire.  Sr.  V.P.  and  General 
Counsel.  Philadelphia  Electric 
Company,  2301  Market  Street, 
Philadelphia.  Pennsylvania  19101. 

NRC  Project  Director:  Charles  L. 
Miller. 
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South  Carolina  Electric  &■  Gas  Company, 
South  Carolina  Public  Senice 
Authority,  Docket  No.  50-395.  Virgil  C. 
Summer  Nuclear  Station.  Unit  No.  1, 
Fairfield  County,  South  Carolina 

Date  of  amendment  request:  February 
25. 1994. 

Description  of  amendment  request: 
The  proposed  Technical  Specification 
(TS)  changes  would  permit  the 
submittal  of  the  Radioactive  Effluents 
Release  Report  on  an  annual  rather  than 
a  semiamiual  basis;  allow  changes  to  the 
Offsite  Dose  Calculation  Manual 
(ODCM)  to  be  submitted  in  the 
Radioadive  Effluent  Release  Report 
rather  than  in  the  monthly  operating 
report;  remove  the  title  of  Executive 
Vice  President — Operations  from  the 
TS;  remove  the  list  of  audit  frequencies 
from  the  TS  and  place  them  under 
Quality  Systems  management;  change 
the  title  of  Associate  Manager,  Health 
Physics  to  Radiation  Protection 
Manager;  remove  references  to  specific 
letters;  remove  TS  6.4  on  training;  and 
correct  various  typographical  errors. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  administrative  change  does  not 
affect  plant  operations  in  any  manner. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  nev/  or 
different  kind  of  accident  than 
previously  evaluated  because  the 
proposed  change  is  administrative  in 
nature  and  no  physical  alterations  of 
plant  configuration  or  changes  to 
setpoints  or  operating  parameters  are 
proposed. 

3.  The  proposed  license  amendment 
does  not  involve  a  significant  reduction 
in  a  margin  of  safety.  The  change  is  only 
administrative. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and  based  on  this 
review  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Fairfield  County  Library', 
Garden  and  Washington  Streets, 
VVinnsboro.  South  Carolina  29180. 

Attorney  for  licensee:  Randolph  R. 
Mahan.  South  Carolina  Electric  &  Gas 
Company,  Post  Office  Box  764, 
Columbia.  Scuth  Carolinri  29218. 


NRC  Project  Director:  William  H. 
Bateman. 

South  Carolina  Electric  Sr  Gas  Company, 
South  Carolina  Public  Senice 
Authority,  Docket  No.  50-395.  Virgil  C. 
Summer  Nuclear  Station,  Unit  No.  J, 
Fairfield  County.  South  Carolina 

Date  of  amendment  request:  March 
11.  1994. 

Description  of  amendment  request: 
The  proposed  Technical  Specification 
(TS)  changes  would  delete  suneillance 
requirement  4.8.1.4.a.3.  which  requires 
periodic  testing  of  penetration 
protection  fuses,  and  its  associated 
Basis. 

Basis  for  proposed  no  significant 
hazards  consideration  detemti nation: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  probability  or  consequences  of 
an  accident  previously  evaluated  is  not 
significantly  increased. 

Fuses  are  simple  protection  devices 
and  can  only  degrade  by  being  more 
resistive  which  is  in  the  conservative 
direction.  The  proper  type  and  size  fuse 
is  assured  as  part  of  design, 
procurement,  and  initial  installation. 
The  testing  provides  no  additional 
assurance  of  operability.  Therefore,  the 
deletion  of  periodic  retesting  of  these 
fuses  will  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  [The  proposed  amendment  will 
not)  (clreate  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  design  of  the  penetration 
protection  and  the  installation  of  the 
fuses  has  not  changed  in  a.>y  way.  Any 
undetected  failure  of  a  fuse  v.ould  fall 
under  single  failure  criteria.  A  current 
limiting  fuse  must  have  high  electrical 
current  in  order  to  perform  its  intended 
function.  Any  fuse  which  has  opened 
the  circuit  through  the  penetration 
would  be  detected.  (This  is  not  a 
concern  of  the  Technical 
Specifications.)  Therefore,  this  change 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  Deletion  of  this 
surveillance  requirement  will  not 
minimize  the  intent  of  this  Technical 
Specification.  This  TS  is  to  assure 
continued  operability  of  the 
containment  penetration  conductor 
overcurrent  protection  which  helps  to 
ensure  containment  integrity.  Testing, 
however,  may  introduce  the  potential 
for  damage  to  the  fuses  and  fuse  clips. 


Therefore,  the  deletion  of  this  TS 
requirement  will  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and  based  on  this 
review  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
VVinnsboro.  South  Carolina  29180. 

Attorney  for  licensee:  Randolph  K. 
Mdhan.  South  Carolina  Electric  &  Gas 
Company,  Post  Office  Box  764, 
Columbia.  South  Carolina  29218. 

NRC  Project  Director:  William  H. 
Bateman. 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Compnny, 
Duquesne  Light  Company,  Ohio  Edi.'ion 
Company,  Pennsylvania  Power 
Company.  Toledo  Edison  Company, 
Docket  iVo.  50-440.  Perry  Nuclear  Power 
Plant.  Unit  No.  1.  Lake  County.  Ohio 

Date  of  amendment  request: 
November  22.  1993. 

Description  of  amendment  request: 
The  proposed  amendment  would  result 
in  the  replacement  of  most  of  the  analog 
Riley  temperature  instpamcntation 
associated  with  leak  detection  with 
digital  equipment  from  the  General 
Electric  Company  NIJMAC  product  line. 
Technical  Specification  changes  would 
be  made  to  instrumentation  sur\eillance 
requirements  for  temperature 
instruments  a.ssociated  with  main  steam 
line  isolation,  reactor  water  cleanup 
system  isolation,  reactor  core  isolation 
cooling  system  isolation,  and  residual 
heat  removal  system  isolation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  Technical  specifications  are 
proposed  to  be  revised  to  perform  a 
Channel  Functional  Test  on  a 
semiannual  frequency  versus  the 
cunent  monthly  frequency  for  both 
ambient  and  differential  temperature 
and  for  the  MSL  tuimel  temperature 
timer  functions,  for  the  above  listed 
piping  lines.  Additionally,  this 
evaluation  addressees  the  potential  fc^r. 
and  implications  of,  common  mode 
failures  due  to  software,  hardware  and/ 
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01  tlectrcmagnetic  and  radic-frequoncy 
ii\t  jrference  (EMI/RFI). 

"he  NUtvL^C  instrumentation  has 
cditain  design  features  which  contribute 
to  ts  rehabiiily.  The  replacement 
N  .  MAC  LDMs  are  digital  instruments 
th  [  t  use  a  microcomputer  to  moniti  ir  the 
ai  f)icnt  and  differential  temperatures 
(a  So  the  MSL  tunnel  temperature  timer) 
ai  ^  provide  outputs  and  automatic  self- 
te;Mng  and  calibration.  A  dcscripti.jn  of 
tlile  major  design  features  include:  a) 
isij^tion  of  the  essential  microcomputer 
b)  IB  serial  data  link  from  the  front  panel 
diailay  (dnd  display  microcomputer),  b) 
a  :i^!f-tcst  system  feature  that  provides 
ai  flcmafic  testing  of  internal  circuits  and 
Tf  iorts  fail'ores.  c)  thermocouple  failure 
di  tiection,  d)  provisions  to  test  the 
oi  liput  relays  without  the  use  of  jiunpers 
(n  jiucing  the  threat  of  spurious 
isolation),  and  e)  two  independent  built- 
in  instrument  power  supplies  (th.nt 
autiD.matically  switchover  to  the  other 
su[|ply  in  the  event  of  failure-).  Al.so, 
se  .Icral  features  have  been  included, 
among  these,  a)  a  hardware  "watchdog" 
tinier  to  monitor  against  software 
cy:^'ling  in  continuous  loops,  and  b) 
so  iware  sL'-uctured  with  the  safety- 
re  ;  ted  essential  tasks  running  at  the 
highest  priority  in  the  system.  These 
ca  labilities  increase  the  reliability  of 
th(!  collected  data,  reduce  the  possibility 
of  jiiiadvertent  isolation  and  plant 
shljt  downs,  reduce  the  need  for  frequent 
calibrations,  and  reduce  the  likelihood 
ofjoommon  mode  failures. 

|rhe  NIJM.\C  Leak  Detection  Monitors 
wijil  maintain  the  same  environmental 
and  electrical  physical  independence 
crijtcria  (qunhfications)  as  the  existing 
Lefek  Detection  System  components.  The 
LD.Ms.  the  associated  thermocouple 
in^ut  units  (TClUs),  and  relay  output 
un)ts  (ROUs)  will  be  mounted 
seibmically  such  that  qualification  of 
those  components  and  the  Control  Room 
panels  will  be  maintained.  The  LDMs 
ard  qualified  for  the  PNPP  Control  Room 
cnjlronment.  The  LDMs  (one  per 
division)  will  be  physically  and 
eleprically  independent  of  each  other 
and  do  not  share  power  supplies, 
thermocouple  inputs,  output  relays, 
microcomputer  logic  units,  display 
units  or  enclosures  and  mounting 
locations.  A  postulated  gross  failure  of 
any  one  NUMAC  LDM.  such  as  gross 
m.qlfunction  of  the  input  unit. 
mitrocomputer  logic  unit  or  t>ie  relay 
oui  put  unit,  will  not  propagate  to  tlie 
otrirtr  NUMAC  LDM.  such  as  gross 
malfunction  of  the  input  unit, 
microcomputer  logic  unit  or  the  relay 
output  unit,  will  not  propagate  to  the 
odilar  NLTvlAC  LDM.  Thus,  a  failure 
wiljhin  one  NUMAC  LDM  will  not 
u.'Vent  or  disable  the  function  of  the 


other  NUMAC  LDM.  A  failure  within 
one  NUMAC  LDM  may  cause  the  loss  of 
one  division  of  the  isolation  trip  logic. 
However,  since  the  other  redundant 
division  (the  MSLs  have  three  other 
divisions)  will  not  be  affected  by  this 
failure,  the  Leak  Detection  System  will 
still  be  able  to  perform  its  designed 
safety-related  function  and  provide  the 
necessary  system  isolation.  This  is  the 
same  as  the  current  Leak  Detection 
System  design  basis. 

The  possibility  of  a  common  mode 
failure  of  both  NUMAC  LDM  divisions 
is  minimized  by  the  design  of  the 
NUMAC  hardware  and  software,  the 
verification  and  validation  (V&V)  of  the 
software  to  reduce  the  likelihood  of 
errors,  the  testing  of  the  software  (to 
discover  and  eliminate  errors),  and  the 
design  of  and  testing  of  the  hardware  to 
demonstrate  its  resistance  to  EMURFL 
The  NUMAC  instrument  design 
features,  by  effectively  eliminating  the 
potential  for  common  mode  failures, 
maintain  the  Leak  Detection  System 
within  its  current  licensing  basis.  (A 
discussion  of  common  mode  failure 
protection  is  presented  in  more  detail  in 
the  answer  to  question  two  )  Therefore, 
the  design,  isolation  and  separation 
criteria  remain  the  same. 

Additionally,  as  described  witliin 
Chapter  7  of  the  Updated  Safety 
Analysis  Report  (USAR),  diversity  is 
provided  to  the  ambient  and  differential 
temperature  monitoring  trip  functions 
for  the  various  systems  by  alternative 
leak  detection  methods  (such  as 
measuring  steam  line  flow  or  pressure) 
that  provide  backup  in  the  event  of  the 
loss  of  both  divisions  of  the  NUMAC 
Leak  Detection  Monitors.  These 
alternative  leak  detection  methods  are 
physically  separate  from  those  being 
performed  by  the  NUMAC  LDM  and 
constitute  a  diverse,  redundant,  safety 
related  backup  capable  of  responding  to 
a  design  basis  line  break  for  the  various 
systems.  Therefore,  a  common  mode 
failure  of  both  LDM  divisions  would  not 
prevent  any  of  the  necessary  system 
isolation  from  occurring. 

No  changes  are  being  made  to  the 
isolation  logic  of  the  Leak  Detection 
System.  No  accident  initiators  or 
precursors  are  affected  by  the  proposed 
changes  to  the  Channel  Functional  Test 
suneillancc  intervals  for  the  various 
trip  functions.  One  purpose  of  a 
Chc-nnel  Functional  Test  is  to  check  the 
instrument  setpoinls.  The  NUMAC 
instrument  setpoints  are  set  digitally 
and  do  not  drift.  An  engineering 
evaluation  has  established  that  the 
Channel  Functional  Test  surveillance 
interv  al  can  be  extended  from  one  to  six 
months.  Tlie  potential  for  common 
mode  failures  has  been  accounted  for  in 


the  design  and  measures  have  been 
taken  to  lower  the  probability  of  this  to 
an  acceptable  level  (see  the  answer  to 
question  two).  Also,  alternative  leak 
detection  methods  exist  for  this 
eventuality.  Since  the  NUMAC  Leak 
Detection  Monitoring  equipment  meets 
or  exceeds  the  design  and  licensing 
criteria  specified  for  the  Leak  Detection 
System.  tJie  proposed  upgrade  cannot 
increase  the  probability  of  occurrence  of 
any  accident  previously  evaluated. 

A  portion  of  the  Leak  Detection 
System  logic  causes  a  closure  of  the 
Main  Steam  Isolation  Valves  on  a  steam 
leak  signal.  This  transient,  described  in 
Chapter  15  of  the  USAR,  may  also  occur 
due  to  a  LDS  equipment  malfunction. 
Since  this  modification  replaces  some  of 
the  existing  Riley  temperature 
monitoring  instrumentation  with  more 
reliable  instrumentation  the  probability 
of  this  transient  is  reduced  (no 
radiological  consequences  are 
associated  with  this  event).  The  LDS  is 
also  used  to  mitigate  the  consequences 
of  a  pipe  break  outside  primary 
containment  by  isolating  the  affected 
system  connected  to  the  Reactor  Coolant 
Pressure  Boundary  (RCFB).  The 
replacement  of  the  Riley 
instrumentation  with  NUMAC  LDMs 
will  not  change,  degrade,  or  prevent  the 
Leak  Detection  System  response  to 
m.itigate  the  radiological  consequences 
of  an  accident.  Therefore,  repiacom.ent 
of  the  Riley  temperature  modules  with 
NUMAC  Leak  Detection  Monitors  will 
not  significantly  increase  the 
consequences  of  any  accident 
previously  evaluated. 

2.  The  proposed  chanj^es  do  not  create 
the  possibility  of  a  new  or  diffon,nt  kind 
of  acr;ident  from  any  accident 
previously  evaluated. 

The  single  failure  criterion  requires 
tliat  any  single  failure  within  a  safety- 
related  system  not  prevent  proper 
protective  action  of  the  overall  system 
when  the  system  is  required  to  function. 
The  Leak  Defection  System  design  is 
such  that  a  failure  of  one  division  will 
not  prevent  the  system  from  performing 
its  safety  function.  Common  mode 
failure  protection  provisions  have  been 
addressed  in  the  NUMAC  LDM  design. 

The  comprehensive  General  Electric 
software  V&V  and  configuration 
management  control  programs 
minimize,  although  they  cannot  entirely 
eliminate,  the  likelihood  of  a  common 
mode  NUMAC  instrument  failure  due  to 
software  problems.  The  hardware 
(firmware)  and  software  for  the  PNPP 
NUMAC  Leak  Detection  Monitors  will 
undergo  a  form.al  software  verification 
and  validation  (V&V)  process  by  General 
Elf?ctric.  that  is  to  be  completed  by  the 
end  of  the  year,  equivalent  to  the  one 
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reviewed  and  approved  by  the  NRC  for 
the  safety-related  Wide  Range  Neutron 
Monitor. 

The  NUM.\C  instruments  are 
designed  to  minimize  both  their 
susceptibility  to,  and  generation  of, 
electromagnetic  and  radio-frequency 
interference  (EMl/RFI)  to  prevent 
spurious  operations  and  allow  their  use 
in  safety-related  systems.  As  part  of  a 
broader  plan  by  GE  to  improve  the 
testing  has  been  performed  by  GE  on  the 
Leak  Detection  Monitor  configuration  in 
order  to  both  expand  the  overall 
qualification  region,  and  to  obtain  test 
data  specific  to  this  application.  This 
testing  ensures  the  qualification  of  the 
Thermocouple  Input  Unit  (TCIU).  a 
NUMAC  circuit  board  which  is  unique 
to  the  LDM  appHcation,  and  also 
extends  the  NUM.^C  EMI/RFl 
qualification  region  to  include  both 
higher  and  lower  frequencies  than 
previously  tested. 

The  NU?4AC  instrument  design 
concept  has  undergone  review  by  the 
NRC,  and  the  initial  instruments  of  the 
NUMAC  product  line  (the  Logarithmic 
Radiation  Monitor  and  Wide  Range 
Neutron  Monitoring  System)  have 
received  NRC  approval  via  Safety 
Evaluation  of  the  associated  GE 
Licensing  Topical  Reports.  The  various 
types  of  NUM.\C  equipment  in 
operation  at  other  nuclear  power  plants 
have  components  and  software  modules 
which  are  similar  to  and  in  some 
instance  identical  to  the  NUMAC  LDMs. 
Therefore,  based  on  the  NRC  reviewed 
and  approved  NUMAC  software  and 
hardware  control  programs  instituted  by 
GE,  the  design  features  to  minimize 
software/hardware  (or  their  interface) 
problems,  design  features  to  minimize 
susceptibility  to  EMI/RFI,  and  testing  to 
demonstrate  resistance  to  EMI/RFI, 
installation  of  NUMAC  Leak  Detection 
Monitors  at  the  PNPP  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated. 

3.  The  proposed  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  replacement  of  the  analog  Riley 
temperature  modules  with  the 
microcomputer  based  NUtvlAC  Leak 
Detection  Monitors  will  not  affect  any 
design  conditions  or  impact  the  margins 
of  safety  for  the  various  Leak  Detection 
System  monitored  parameters  in  the 
Technical  Specification  Table  3.3.2-2 
will  not  be  changed  or  affected  by  this 
modification.  Only  the  CHANNEL 
FLT^'CnONAL  test  interval  is  being 
extended. 

The  NUMAC  Leak  Detection  Monitor 
design,  with  the  attention  paid  towards 
minimizing  the  potential  for,  and  the 


effect  of,  software/hardware  and/or 
EMI/RFI  related  problem  or  common 
mode  failures  and  resuhing  operational 
experience  has  demonstrated  that 
replacement  of  the  existing  Riley 
temperature  modules  with  NLiMAC 
Leak  Detection  Monitors  would  not 
result  in  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Ferry  Public  Library,  37,53 
Main  Street,  Perry,  Ohio  44081. 

Attorney  for  licensee:  )ay  Silberg,  Esq.. 
Shaw,  Pittman,  Potts  &  Trowbridge, 
2300  N  Street  NW.,  Washington,  DC 
20037. 

NRC  Project  Director:  John  N. 
Hannon. 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County, 
Washington 

Date  of  amendment  request:  February 
8. 1994,  as  supplemented  March  25, 
1994. 

Description  of  amendment  request: 
The  amendment  would  revise  the  WNP- 
2  Technical  Specifications.  Specifically, 
the  amendment  would  increase  the 
stroke  time,  as  specified  in  Table  3.6.3- 
1,  for  reactor  core  isolation  cooling 
(RCIC)  valve  RClC-V-8,  fi-om  13 
seconds  to  26  seconds  and  the  note  (j) 
reference  would  be  deleted  from  RCIC- 
V-8  and  RCIC-V-63.  The  note  (j) 
indicates  that  the  stroke  time  specified 
in  the  Table  refiects  the  requirement  for 
containment  isolation  only. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  This  proposed  action  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  RCIC-V- 
8  and  V-63  are  containment  isolation 
valves  and  are  normally  open.  Failure  of 
the  valves  to  open  or  close  cannot  cause 
an  accident.  The  mitigating  capability  of 
RCIC-V-8  and  V-63  is  not  changed  in 
that  the  valves  will  continue  to  be 
closed  within  the  established  time 
limits.  This  ensures  protection  of  the 
safety  related  equipment  necessary  for 
continued  compliance  with  the 
requirements  of  General  Design 


Criterion  4.  In  those  accidents  which 
involve  a  source  term  and  potential 
adverse  dose  release  consequences,  no 
credit  is  taken  for  the  closing  of  the 
valves;  therefore  the  increase  in  the 
allowable  time  for  closing  does  not 
increase  the  consequences  of  those 
accidents. 

2.  This  proposed  action  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  The 
requested  Technical  Specifications 
change  does  not  represent  a  change  in 
modes  of  operation.  It  does  not,  in  itself, 
require  physical  modification  to  the 
plant,  although  it  will  be  used  to  allow 

a  gear  change  in  RClC-MO-fl.  The  new 
gears  represent  a  standard  configuration 
for  Limitorque  motor  operators  and  will 
require  a  routine  design  change.  The 
required  Technical  Specification  change 
maintains  the  licensing  basis  for  the 
plant  as  discussed  in  response  to 
question  1.  Hence,  no  new  or  different 
kind  of  accident  Is  possible  as  a  result 
of  implementing  tliis  change. 

3.  This  proposed  action  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  increase  in  stroke 
time  will  increase  the  peak  temperature 
in  the  HELB  profiles  and  thereby 
decrease  the  margin  available  from  the 
equipment  qualification  limits. 
However,  sufficient  margin  remains  to 
assure  the  equipment  operability  is 
maintained  and  there  is  no  reduction  in 
the  margin  of  safety.  Additionally,  there 
is  no  reduction  in  the  margin  of  safety 
because  increasing  the  stroke  time  will 
not  change  the  postulated  radiological 
releases. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  Richland  Public  Library.  955 
Northgate  Street,  Richland,  Washington 
99352. 

Attorney  for  licensee:  M.H.  Philips, 
Jr..  Esq..  Winston  &  Strawn,  1400  L 
Street,  N.W..  Washington,  DC.  20005- 
3502. 

NBC  Project  Director:  Theodore  R. 
Quay. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
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n(  1  ices.  The  notice  content  was  the 
same  as  above.  They  were  pubhshed  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Capolina  Power  &■  Light  Company,  et  al.. 
Ddfcket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  amendments  request:  April 
14.1994. 

Description  of  amendments  request: 
The  proposed  change  would  relocate  the 
instrument  response  time  tables  3.3.1-2. 
Reactor  Protection  System  (RPS) 
Response  Times;  3.3.2-3.  Isolation 
System  Instrumentation  (ISI)  Response 
Time;  and  3.3.3-3,  Emergency  Core 
Cooling  System  (ECCS)  Response  Times, 
from  the  Technical  Specifications  to  the 
Updated  Final  Safety  Analysis  Report. 
The  RPS,  ISI.  and  ECCS  instrument 
limiting  conditions  for  operation  (LCO) 
will  be  revised  to  read  that  the 
instruments  "shall  be  operable"  without 
a  reference  to  a  specific  response  time 
table  in  these  LCOs.  The  references  to 
the  response  time  tables  vtill  also  be 
deleted  from  the  Surveillance 
Requirements. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  April  26. 
1994  (59  FR  21785). 

Expiration  date  of  individual  notice: 
May  26. 1994. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road. 
Wilmington,  North  Carolina  28403- 
3297. 

Gulf  States  Utilities  Company,  Cajun 
Electric  Power  Cooperative,  and  Entergy 
Operations,  Inc..  Docket  No.  50-458, 
River  Bend  Station,  Unit  1,  West 
Feliciana  Parish,  Louisiana 

Date  of  application  for  amendment: 
January  14.  1994. 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  revise  various  instnmientation 
technical  specifications  by  extending 
the  allowable  outage  times  (AOTs)  of 
the  instruments,  and  by  increasing  their 
channel  functional  sur\'eillance  test 
intervals  (STIs)  to  quarterly.  The 


amendment  also  revises  certain 
technical  specification  actions  to 
address  loss-of-function  concerns 
associated  v/ith  the  AOT  and  STI 
changes. 

Date  of  individual  notice  in  Federal 
Register:  April  26, 1994(59  FR  21787). 

Expiration  date  of  individual  notice: 
May  26, 1994. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803. 

Gulf  States  Utilities  Company,  Cajun 
Electric  Power  Cooperative,  and  Entergv 
Operations.  Inc..  Docket  No.  50-458. 
River  Bend  Station.  Unit  1.  West 
Feliciana  Parish,  Louisiana 

Date  of  application  for  qmendment: 
February  22.  1994. 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  revise  the  technical 
specifications  (TS)  for  the  main  steam- 
positive  leakage  control  system  (MS- 
PLCS)  and  the  penetration  valve  leakage 
control  system  (PVLCS)  to  be  consistent 
with  the  requirements  contained  in 
NUREG-1434,  "Standard  Technical 
Specifications.  General  Electric  Plants 
(BVVR/6)." 

Date  of  individual  notice  in  Federal 
Register:  March  10.  1994  (59  FR  11331). 

Expiration  date  of  individual  notice: 
April  11,1994. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge.  Louisiana  70803. 

Gulf  States  Utilities  Company.  Cc,  un 
Electric  Power  Cooperative,  and  Entergy 
Operations,  Inc..  Docket  No.  50-458. 
River  Bend  Station,  Unit  1.  West 
Feliciana  Parish.  Louisiana 

Date  of  application  for  amendment: 
March  3.  1994. 

Brief  description  of  amendment 
request:  The  amendment  would  revise 
the  technical  specifications  in 
accordance  with  the  guidance  provided 
by  Generic  Letter  93-08.  "Relocation  of 
Technical  Specification  Tables  of 
Instrument  Response  Time  Limits." 
Generic  Letter  93-08  recommends  the 
removal  and  subsequent  relocation  of 
various  technical  specification  tables 
which  denote  instrument  and  system 
response  time  limits. 

Date  of  individual  notice  in  Federal 
Register:  March  16. 1994  (59  FR  12380). 

Expiration  date  of  individual  notice: 
April  15. 1994. 

Local  Public  Document  Room 
location:  Government  Documents 
Department.  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803. 


Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  c  f 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (Lhe  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Conmiission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Tliererore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  appfications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/ or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington.  DC  20555.  and 
at  the  local  public  document  rooms  for 
the  particular  facihties  involved. 

Arizona  Public  Senice  Companv,  et  al.. 
Docket  Nos.  STN  50-528.  FTN  50-529. 
and  STN  50-530.  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2.  and  3. 
Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
October  26,  1993,  as  supplemented 
March  28, 1994. 

Brief  description  of  amendments:  The 
licensee  is  requesting  a  revision  to  TS 
5.3.1  for  Palo  Verde  Nuclear  Generating 
Station  Units  1,  2,  and  3  that  will 
increase  the  maximum  allowable  fuel 
enrichment  from  4.05  weight  percent  U- 
235  to  4.30  weight  percent  U-235.  There 
was  no  change  requested  to  the  current 
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52.000  MWTD/MTU  bumup.  The 
hcensee  provided  a  supplemental  letter 
dated  Mar  h  28. 1994.  at  the  request  of 
the  NRC  to  bring  TS  5.3.1  into 
conformance  wirii  CJeneric  Letter  90-02. 
Supplement  1  and  to  clarify 
assumptions  used  in  the  Fuel  Handling 
Accident  Analysis. 

Date  of  issuance:  April  19.  1994. 

Effective  date:  April  19. 1994.  to  bo 
implemented  within  45  days  of 
issuance. 

Amendment  Nos.:  74,  60  and  46. 

Facility  Operating  License  Nos.  NFF- 
41.  NPF-51.  and  NPF-74:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  19,  1994  (59  FR  2860) 
The  additional  infonnation  contained  in 
the  supplemental  letter  dated  March  28. 
1994,  was  clarifying  in  nature  and  thus 
within  the  scope  of  the  initial  notice 
and  did  not  affect  the  NRC  staffs 
proposed  no  significant  hazards 
considers    m  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  April  19. 1994.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library.  12 
East  McDowell  Road.  Phoenix.  Arizona 
85004. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318.  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2.  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
September  1, 1992. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  (TS)  3/4.4.3.  "Relief 
Valves,"  to  improve  the  reliability  of  the 
reactor  coolant  system's  power-operated 
relief  valv-=  (PORVs)  and  their 
associateo  ^lock  valves  for  overpressure 
protection  during  normal  operation  and 
anticipated  transients.  The  amendments 
also  revise  TS  3/4.4.9,  "Pressure/ 
Temperature  Limits,"  to  improve  the 
availability  of  the  PORVs  for  low 
temperature  overpressure  protection. 
Accompanying  changes  are  also  mode  to 
the  associated  TS  Bases.  These  revisions 
were  made  in  response  to  Generic  Letter 
90-06.  "Resolution  of  Generic  Issue  70. 
'Power-Operated  Relief  Valve  and  Block 
Valve  Reliability,'  and  Generic  Issue  94, 
'Additional  Low-Temperature 
Overpressure  Protection  for  Light-Wafer 
Reactors.*  pursuant  to  10  CFR  50.54  (f)." 

Date  of  issuance:  April  20.  1994. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  188  and  165. 


Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  30.  1992  (57  FR 
45076). 

The  Commission's  related  evaluation 
of  these  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  20. 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick.  Maryland  20678. 

Carolina  Power  6-  Light  Company,  et  al.. 
Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant.  Unit  1.  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
February  4. 1994. 

Brief  description  of  amendment:  The 
amendment  revises  "TS  Surveillance 
Requirement  4.6.4.1  to  delete  the  12- 
hour  channel  chock,  thereby  eliminating 
the  need  for  continuous  operation  of  the 
hydrogon  monitors. 

Date  of  issuance:  April  26,  1994. 

Effective  date:  April  26. 1994. 

Amendment  No.  47. 

Facility  Operating  License  No.  NPF- 
63.  Am.endment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  March  2.  1994  (59  FR  10001) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  26. 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh. 
North  Carolina  27605. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-154  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois  Docket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station.  Unit  Nos.  1  and  2,  Will  County. 
Illinois 

Date  of  application  for  amendments: 
March  21,  1994,  as  supplemonfed  March 
24,  1994. 

Brief  description  of  amendments:  The 
amendments  add  a  one-time  revision  to 
Technical  Specification  (TS)  3/4.7.1.1  to 
permit  continued  activities  at  all  four 
units  with  main  steam  Code  safety  valve 
lift  setpoint  tolerances  of  ±3%.  The 
duration  of  this  amendment  is  until  May 
9, 1994.  at  which  time  the  tolerances 
will  be  reset  to  ±1%.  A  statement  has 
also  been  added  to  TS  4.7.1.1  for 
Braidwood  stating  that  the  provisions  of 
TS  4.0.4  are  not  applicable  to 
Braidwood.  Unit  1,  Cycle  5  until  initial 
entry  into  Mode  2  from  its  refueling 
outage. 


Date  of  issuance:  April  18, 1994. 

Effective  date:  April  18,  1994. 

Amendment  Nos.:  61,  61,  49,  and  49. 

Facility  Operating  License  Nos.  NFF- 
37,  NPF-66.  NPF-72  and  NPF-77: 
Amendment  revised  tlie  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes  (59  FR  14685  dated 
March  29,  1994).  The  notice  provided 
an  opportunity  to  submit  comments  on 
the  Commission's  proposed  no 
significant  hazards  consideration 
determination  within  15  days.  No 
comments  have  been  received.  The 
notice  also  provided  an  opportunity  to 
request  a  hearing  by  April  29, 1994,  but 
indicated  that  if  the  Commission  makes 
a  final  no  significant  hazards 
consideration  determination  any  such 
hearing  would  take  place  after  issuance 
of  the  amendment.  "The  Commission's 
related  evaluation  of  the  amendment 
and  final  no  significant  hazards 
consideration  determination  is 
contained  in  a  Safety  Evaluation  dated 
April  18.  1994. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Librar>'.  109  N.  Franklin.  P.O.  Box  434. 
Byron.  Illinois  61010;  for  Braidwood, 
the  Wilmington  Town.ship  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481. 

Consolidated  Edison  Company  of  New 
York.  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County.  New  York 

Date  of  application  for  amendment: 
September  29, 1993,  as  supplemented 
by  letter  dated  April  8.  1994. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  Section  3. 9. A. 5  and  Tables 
3.9-1  and  4.10-2  to  delete  controls  for 
the  21.  22.  and  23  Boron  Monitor  Tanks, 
which  are  no  longer  in  service. 

Date  of  issuance:  April  28,  1994. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  after  the 
inlet  and  outlet  lines  of  the  21,  22,  and 
23  Boron  Monitor  Tanks  have  been  cut 
and  capped. 

Amendment  No.:  169. 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  24,  1993  (58  FR 
62154) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
vSafety  Evaluation  dated  April  28, 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
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100  Martine  Avenue,  White  Plains.  New 
York  10610. 

Detroit  Edison  Company.  Docket  No. 
50-341,  Fenni-2,  Monroe  County, 
Michigan 

Date  of  application  for  amendment: 
May  23. 1993. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  (TS)  3.4.3.2.d  and  related 
Table  3.4.3.2-1  by  changing  the 
allowable  leakage  for  certain  low 
pressure  coolant  injection  (LPCI)  hne 
pressure  isolation  valves  and  revises 
Table  3.6.3-1  to  remove  the  designation 
as  containment  isolation  valves  from  the 
LPCI  injection  reverse  flow  check  and 
bypass  valves.  The  related  Bases  are  also 
changed.  Concurrently,  the  Commission 
granted  an  exemption  from  the 
requirements  of  10  CFR  Part  50, 
Appendix  J,  III.C.  for  performing  Type  C 
containment  integrated  leak  rate  tests  of 
the  containment  isolation  valves  in  the 
low  pressure  coolant  injection  hnes  of 
the  residual  heat  removal  system  and  to 
perform  alternative  testing. 

Date  of  issuance:  Ajpril  22.  1994. 

Effective  date:  April  22, 1994,  with 
full  implementation  within  45  days. 

Amendment  No.:  98. 

Facility  Operating  License  No.  NPF- 
43.  Amendment  revises  the  Technical 
Specifications 

Date  of  initial  notice  in  Federal 
Register:  September  1,  1993  (58  FR 
46227)  The  Conunission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  22,  1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe.  Michigan  48161. 

Entirgy  Operations,  Inc.,  Docket  No.  50- 
313,  Arkansas  Nuclear  One.  Unit  No.  1, 
Pope  County,  Arkansas 

Date  of  amendment  request:  Februarj' 
24,  1993. 

Brief  description  of  amendment:  The 
amendment  corrected  typographical 
errors  in  the  plant  technical 
specifications  (TSs).  These  errors  were 
introduced  in  the  original  ANO-1  TS. 
and  in  subsequent  amendments.  These 
changes  are  administrative  in  nature 
and  are  intended  to  improve  the 
readability  of  the  plant  technical 
specifications  without  changing  the 
meaning  or  intent  of  any  specifications. 

Date  of  issuance:  April  26,  1994. 

Effective  date:  April  26, 1994. 

Amendment  No.:  171. 

Facility  Operating  License  No.  DPR- 
51.  Amendment  revised  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register:  December  22,  1993  (58  FR 
67843) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  26,  1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
/ocaf/on;  Tomlinson  Library,  Arkansas 
Tech  University.  Russellville,  Arkansas 
72801. 

Entergy  Operations,  Inc..  Docket  No.  50- 
382.  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charies  Parish,  Louisiana 

Date  of  amendment  request: 
November  16.  1993,  as  supplemented  by 
letter  dated  April  5,  1994. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  to  provide  acceptable 
conditions  for  operation  when  the  core 
operating  limit  supervisory  system 
(COLSS)  is  out  of  service  and  either  or 
both  control  element  assembly 
calculators  (CEACs)  are  operable. 

Date  of  issuance:  April  22,  1994. 

Effective  date:  April  22. 1994. 

Amendment  No.:  93. 

Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  5.  1994  (59  FR  620) 
The  additional  information  contained  in 
the-supplemental  letter  dated  April  5. 
1994,  withdrew  a  portion  of  the  original 
application  and  thus,  was  within  the 
scope  of  the  initial  notice  and  did  not 
affect  the  staffs  proposed  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  22,  1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
382.  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charies  Parish.  Louisiana 

Date  of  amendment  request:  February 
14, 1994. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  in  response  to  Generic 
Letter  93-08  issued  by  the  NRC  and 
dated  December  29,  1993.  by  relocating 
the  reactor  trip  system  and  engineered 
safety  features  actuation  system 
response  time  limits  to  the  updated  final 
safety  analysis  report. 

Date  of  issuance:  April  22.  1994. 

Effective  date:  April  22. 1994. 

Amendment  No.:  94. 


Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Dafe  of  initial  notice  in  Federal 
Register  March  16.  1994  (59  FR  12360) 
The  Commission's  related  evaluation  nf 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  22.  1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library.  Louisiana  Collection.  Lakefront 
New  (Drleans,  Louisiana  70122. 

Florida  Power  and  Light  Company. 
Docket  Nos.  50-250  and  50-251.  Turkey 
Point  Plant  Units  3  and  4.  Dade  County, 
Florida 

Date  of  application  for  amendments: 
February  25.  1992. 

Brief  description  of  amendments:  The 
amendments  relate  to  your  application 
dated  February  25.  1992.  which 
requested  a  40-year  operating  license 
commencing  from  the  date  of  issuance 
of  the  operating  Ucense  and. 
accordingly,  would  extend  the  operating 
license  expiration  date  for  Turkey  Point 
Units  3  and  4  to  July  19.  2012  and  April 
10,  2013.  respectively. 

Date  of  issuance:  April  20.  1994. 

Effective  date:  April  20.  1994. 

Amendment  Nos.  162  and  156. 

Facility  Operating  Licenses  Nos.  DPR- 
31  and  DPR-41:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register;  April  15.  1992  (57  FR  13130) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  April  20.  1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Florida  International 
University.  University  Park.  Miami. 
Florida  33199. 

Florida  Power  and  Light  Company. 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4.  Dade  County, 
Florida 

Date  of  application  for  amendments: 
December  28.  1993. 

Brief  description  of  amendments: 
These  amendments  include  steam 
generator  overfill  protection  in  the 
Technical  Specifications  in  response  to 
Generic  Letter  89-19.  Request  for  Action 
Related  to  Resolution  of  Unresolved 
Safety  Issue  A-47  "Safety  Implications 
of  Control  Systems  in  LVVR  Nuclear 
Power  Plants." 

Date  of  issuance:  Aun\  28.  1994. 

Effective  date:  April  28.  1994. 

Amendment  Nos.  163  and  157. 

Facility  Operating  Licenses  Nos.  DPR- 
31  and  DPR-41:  Amendments  revised 
the  Technical  Specifications. 
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Date  of  initial  notice  in  Federal 
Register  March  2. 1994  (59  PR  10007) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  April  28. 1994.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Florida  International 
University.  University  Park.  Miami, 
Florida  33199. 

Northeast  Nuclear  Energy  Company,  et 
cl..  Docket  No.  50-336.  Millstone 
Nuclear  Power  Station,  Unit  No.  2.  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
March  14,  1^94. 

Brief  deu  _  ription  of  amendment:  The 
i  mendment  changes  the  Millstone  Unit 
:  Technical  Specifications  (TS)  to 
j  -ovide  a  one-time  extension  of  the 
J  ;rveiilance  frequency  from  the 
■  jquired  18-month  to  the  next  refueling 
Liitage  but  no  later  than  Scptsmber  30, 
1994.  of  the  power  operated  valves  in 
the  service  wrater  system  (TS  4.7.4.1.b) 
and  in  the  boron  injection  fiowpath  (TS 
4. 1.2. 2. c).  This  extends  the  surveillance 
for  these  valves  approximately  5 
months. 

Date  of  issuance:  April  22,  1994. 

Effective  date:  April  22, 1994. 

Amendment  No.:  173. 

Facility  Operating  License  No.  DPR- 
65.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  23.  1994  (59  FR  13751). 
The  Commission's  related  evaluation  of 
the  amend.""nt  is  contained  in  a  Safety 
Evaluation  uated  April  22.  1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resource  C-enter. 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus.  574 
New  London  Turnpike,  Norwich. 
Coiinecticut  06360. 

Northeast  Nuclear  Energy  Company, 
Docket  Nos.  50-245.  50-336.  and  50- 
423,  Millstone  Nuclear  Povk-er  Station. 
Units  1.  2  and  3.  New  London  County. 
Connecticut 

Date  of  application  for  amendment: 
December  22.  1993. 

Brief  description  of  amendment:  The 
amendments  revise  the  Technical 
Specifications  (TS)  as  follows: 

1.  Change  the  title  of  the  Nuclear 
Station  Dirf<~tor  to  Senior  Vice 
President— Millstone  Station. 

2.  Remove  the  requirement  to  provide 
a  copy  of  Plant  Operations  Review 
Committee  (PORC)  and  Site  Operations 
Review  Committee  (SORC)  metjting 
minutes  to  the  Executive  Vice 


President — Nuclear.  The  Senior  Vice 
President — Millstone  Station  replaces 
the  Executive  Vice  President — Nuclear 
for  receipt  of  PORC  and  SORC  meeting 
minutes. 

3.  Make  editorial  changes  to  the 
Millstone  Unit  No.  1  TS  Index. 

4.  Correct  a  typographical  error  in 
Section  6.2.1.d  of  the  Millstone  Unit  No. 
ITS. 

5.  Correct  a  typographical  error  in 
Section  6. 5. 3. la  of  the  Millstone  Unit 
No.  3  TS. 

Date  of  issuance:  April  26,  J  994. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  74.  174,  and  90. 

Facility  Operating  License  No.  DPR- 
21.  DPR-65.  AND  NPF-49  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  16.  1994  (59  FR 
7693)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
April  26.  1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resource  Center, 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike.  Norwich. 
Connecticut  06360. 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353.  Limerick 
Generating  Station,  Units  1  and  2. 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
April  19.  1993.  as  supplemented  by 
letter  dated  April  18.  1994. 

Brief  description  of  amendments: 
These  amendments  extend  surveillance 
test  mterval  and  allowed  outage  times 
for  the  contairmient  isolation  actuation 
instrumentation. 

Date  of  issuance:  April  26,  1994. 

Effective  date:  April  26.  1994. 

Amendment  Nos.  69  and  32. 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  23. 1993  (58  FR  34086) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  April  26,  1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Stj-eet,  Pottstown,  Pennsylvania 
19464. 


Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County.  Pennsylvania 

Date  of  application  for  amendments: 
May  6,  1993.  as  supplemented  by  letter 
dated  April  18.  1994. 

Brief  description  of  amendments: 
These  amendments  extend  surveillance 
test  interval  and  allowed  outage  times 
for  selected  actuation  instrumentation 
and  makes  editorial  changes. 

Date  of  issuance:  April  26,  1994. 

Effective  date:  April  26, 1994. 

Amendment  Nos.  70  and  33. 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  23, 1993  (58  FR  34087) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  April  26, 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library.  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Philadelphia  Electric  Company,  Public 
Senice  Electric  and  Gas  Company 
Delmar\-a  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Docket  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Unit  Nos. 
2  and  3,  York  County.  Pennsylvania 

Date  of  application  for  amendments: 
November  19.  1993. 

Brief  description  of  amendments: 
These  amendments  eliminate  the  listing 
of  specific  position  titles  for  the  Plant 
Operations  Review  Committee  (PORC) 
composition  in  favor  of  allowing  the 
Plant  Manager  to  appoint  PORC 
members.  This  revision  eliminates  the 
need  to  change  the  TS  in  the  future 
whenever  a  position  title  is  changed. 

Date  of  issuance:  April  26,  1994. 

Effective  date:  April  26. 19S4. 

Amendments  Nos.:  190  and  195. 

Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  5.  1994  (59  FR  628) 
The  Commission's  related  evaluation  of 
the  amendm.ents  is  contained  in  a  Safety 
Evaluation  dated  April  26. 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Librarj'  of  Pennsylvania, 
(Regional  Depository)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue.  Box  1601, 
Harrisburg,  Pennsylvania  17105. 
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Pi  >  ver  Authority  of  the  State  of  New 
Y )  'k.  Docket  No.  50-333.  fames  A. 
Fi  ^Patrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  anrtendment: 
Ianuar>'  31,  1994. 

Brief  description  of  amendment:  This 
ainendmeat  to  the  Appendix  B 
Technical  Specifications  (TSs),  the 
Radiological  Effluent  TSs.  revised 
Section  3.5.  and  the  associated  Bases,  to 
establish  a  threshold  level  below  which 
there  will  be  no  requiremeut  to  perform 
g'-ab  sr.mples  and  isotopic  analvses  of 
sicam  jet-air  ejector  (SJAE)  effluent  and 
revised  TS  Table  3.10-1  to  change  the 
actions  required  when  entering  an  SJ.^E 
limiting  condition  for  operation. 
Additionally,  tlie  amendment  revised 
the  TSs  to  clarify  instructions  and  make 
eilitorial  corrections  which  are 
administrative  in  nature. 

Dc/feo/js.suance;  April  25.  1994. 

effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
diivs. 

Amendment  No.:  21 1 . 

Facility  Operating  License  No.  DPR- 
5'i:  Amendment  revised  the  Technical 
Specifications. 

Pate  of  initial  notice  in  Federal 
Register:  March  2. 1994  (59  FR  10014). 

The  Commission's  related  evaluation 
of  [the  amendment  is  cor.tained  in  a 
Sajfety  Evaluation  dated  April  25,  1994. 

No  significant  hazards  consideration 
coinments  received:  No. 

lx)cal  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library.  State 
University  of  New  York,  Oswego,  New 
York  13126. 

PcM-er  Authority  of  The  State  of  New 
York,  Docket  No.  50-286.  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

pate  of  application  for  amendment: 
March  12,  1993. 

Brief  description  of  amendment:  The 
anifjndment  revised  the  Technical 
Spfccifications  (TS)  to  incorporate  the 
chinges  listed  below: 

(^)  The  frequency  of  high  pressure 
waiter  fire  protection  system  testing 
(specified  in  TS  Section  4.12.A.1)  was 
changed  to  accommodate  operation  on  a 
24-imonlh  cycle. 

(2)  The  frequency  of  fire  pump  diesel 
engine  testing  (specified  in  TS  Section 
4.12.A.2)  was  changed  to  accommodate 
operation  on  a  24-mGnlh  cycle. 

(3)  The  frequencv'  of  electrical  tunnel, 
diesel  generator  building,  and 
containment  fan  cooler  fire  protection 
spray  and/or  sprinkler  system  testing 
(specified  in  TS  Section  4.12.B.1)  was 
changed  to  accommodate  operation  on  a 
24-nionth  cvcle. 


(4)  The  fi^quency  of  fire  barrier 
penetration  seal  inspection  (specified  in 
TS  Section  4.12.C.1)  was  changed  to 
accommodate  operation  on  a  24-  month 
cycle. 

(5)  The  frequency  of  fire  detection 
system  testing  (specified  in  TS  Section 
4.12.D.1)  was  changed  to  accommodate 
operation  on  a  24-month  cycle. 

(6)  The  frequency  of  firehose  station 
testing  (specified  in  TS  Section  4.12.E.1) 
was  changed  to  accommodate  operation 
on  a  24-month  cycle. 

(7)  The  frequency  of  COj  fire 
protection  system  testing  (specified  in 
TS  Section  4.12.G.1)  was  changed  to 
accommodate  operation  on  a  24-nionth 
cycle.  A  new  requirement  was  also 
added  to  exercise  the  fire  dampers  on  an 
annual  basis. 

These  changes  followed  the  guidance 
provided  in  Generic  Letter  91-04. 
"Changes  in  Technical  Specification 
Surveillance  Intervals  to  Accommodate 
a  24-Month  Fuel  Cycle."  as  applicable. 

In  addition.  TS  Section  4.12  was 
reformatted,  in  its  entirety,  and  several 
administrative  changes  were  made  to 
improve  clarify. 

Do'ep/issuonre. -April  20,  1994. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  146. 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  28,  1993  (58  FR  25862) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  20, 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  White  Plains  Public  Librarv', 
100  Marline  Avenue,  White  Plains,  New 
York  10610. 

Public  Sen'ice  Electric  &■  Gas  Company. 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salom  County.  New 
Jersey 

Date  of  application  for  am.endment: 
March  4.  1994. 

Brief  description  cf  amendment:  This 
amendment  adds  a  new  TS  3/4.10.8. 
"Inservice  Leak  and  Hydrostatic 
Testing,"  to  the  Hope  Creek  Generating 
Station  TSs.  The  amendment  also 
includes  corresponding  changes  to  the 
TS  Index,  Table  1.2,  "OPERATIONAL 
CONDITIONS,"  and  provides  Bases  for 
TS  3/4.10.8.  The  added  TS  3.'4.10.8 
permits  the  unit  to  remain  in 
C»'ERAT10NAL  CONT)ITION  4  with  the 
average  reactor  coolant  temperature 
being  increased  above  200''F.  but  not  to 
exceed  212°F,  and  certain 


OPERATIONAL  CONT)rnON  3  Limiting 
Conditions  for  Operation  for  secondary 
containment  isolation,  secondary 
containment  integrity  and  filtration, 
recirculation  and  ventilation  system 
(FRVS)  operability  being  m.et. 

Dafe  o/ /ssuance;  April  18,  1994. 

Effecti\-e  date:  April  18,  1994. 

Amendment  No.:  69. 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  16,  1994  (59  FR  12384). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  18.  1994. 

No  significant  hazards  consideration 
comments  received:  None. 

Local  Public  Document  Room 
location:  Pennsville  Public  Librar>',  190 
S.  Broadway,  Pennsville,  New  Jcrscv 
08070. 

Tennessee  Valley  Authority.  Docket 
Nos.  50-259,  50^260  and  50-296, 
Browns  Ferry  Nuclear  Plant.  Units  1 ,  2. 
and  3,  Limestone  County.  Alabama 

Date  of  application  for  amendments: 
Decem.ber  23,  1992.  as  supplemented 
August  12, 1993  and  January  21,  1994 
(TS  323). 

Brief  description  of  amendments:  The 
amendments  modify  the  operability 
requirements  for  the  low  pressure 
coolant  injection  (LPCI)  mode  of  the 
residual  heat  removal  (RHR)  svstem 
while  the  reactor  is  shut  down.  The 
amendments  permit  the  RHR  system  to 
be  considered  operable  for  LPCI  w  hen 
aligned  for  shutdown  cooling  if  it  can  be 
manually  realigned  and  is  not  otherwise 
inoperable. 

Dafeo/ issuance:  April  19.  1994. 

Effective  date:  April  19.  1994. 

Amendment  Nos.:  204.  223.  and  177. 

Facility  Operating  License  Nos.  DPR- 
33.  DPR-52  and  DPR-68: 

Date  of  initial  notice  in  Federal 
Register  March  31.  1993  (58  FR  16873). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  19.  1994. 

No  significant  hazards  consideration 
comments  received:  None. 

Local  Public  Document  Room 
location:  Athens  Public  Library.  South 
Street.  Athens.  Alabama  35611. 

Tennessee  Valley  Authority.  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant.  Units  1  and  2,  Hamilton 
County.  Tennessee 

Date  of  application  for  amendments: 
Februari-  7.  1994  (TS  93-1 1). 

Brief  description  of  amendments:  The 
amendments  replace  the  wording  in 
Sur\'eiliance  Requirement  4.7.9.i. 
"Snubber  Service  Life  Program."  with 
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that  from  the  Westinghouse  Electric 
Corporation  Standard  TS,  Revision  4a. 
In  addition,  the  amendments  delete  the 
wording  in  SR  4.7.9.C,  "Snubber  Visual 
Inspection  Performance  and 
Evaluation,"  that  is  inconsistent  with 
Generic  Letter  90-09. 

Date  of  issuance:  April  18. 1994. 

Effective  date:  April  18. 1994. 

Amendment  Nos.:  179— VnH  1  171— 
Unit  2. 

Facility  Operating  License  Nos.  DPR- 
77  and  bPR-79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  7,  1994. 

The  Commission's  related  evaluation 
of  the  amendments  are  contained  in  a 
Safety  Evaluation  dated  April  18,  1994. 

No  significant  hazards  consideration 
comments  received:  None. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant.  Units  1  and  2.  Hamilton 
County.  Tennessee 

Date  of  application  for  amendments: 
February  7, 1994  (TS  93-19). 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  5.3.1  to  allow  the 
substitution  of  filler  rods  for  fuel  rods  in 
fuel  assemblies  by  incorporating  the 
guidance  in  Generic  Letter  90-02, 
Supplement  1. 

Dofeo/ issuance:  April  18,  1994. 

Effective  date:  April  18,  1994. 

Amendment  Nos.:  180— Unit  1  172— 
Unit  2. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  16,  1994  (59  FR  12367) 
The  Commission's  related  evaluation  of 
the  amendments  are  contained  in  a 
Safety  Evaluation  dated  April  18.  1994. 

No  significant  hazards  consideration 
comments  received:  None. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  1101  Broad  Street,  Chattanooga. 
Tennessee  37402. 

The  Cleveland  Electric  Illuminating 
Company.  Centerior  Service  Company. 
Duquesne  Light  Company.  Ohio  Edison 
Company,  Pennsylvania  Power 
Company.  Toledo  Edison  Company. 
Docket  No.  50-440.  Perry  Nuclear  Power 
Plant.  Unit  No.  1,  Lake  County.  Ohio 

Date  of  application  for  amendment: 
September  28,  1992. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 


Specification  (TS)  2.2,  limiting  Safety 
System  Settings,  TS  3.3.1,  Reactor 
Protection  System  Instrumentation,  and 
TS  3.3.2,  Isolation  Actuation 
Instrumentation  by  removing  the 
functions  associated  with  the  main 
steam  line  radiation  monitors. 

Date  o/ issuance:  April  22,  1994. 

Effective  date:  April  22,  1994. 

Amendment  No.  58. 

Facility  Operating  License  No.  NPF- 
58.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  January  6,  1993  (58  FR  598) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  22, 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street,  Perry,  Ohio  44081 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  application  for  amendment: 
July  28,  1992,  as  supplemented  on 
Febriiary  17,  1993. 

Brief  description  of  amendment:  The 
proposed  amendment  would  delete 
Technical  Specification  (TS)  3/4.9.9, 
"Refueling  Operations — Containment 
Purge  and  Exhaust  Isolation  System," 
and  its  bases,  because  of  its  redundancy 
to  other  TSs  that  address  the  operability 
requirements  of  the  containment  purge 
and  exhaust  isolation  system.  Also,  the 
proposed  amendment  would  revise  TS 
3/4.3.2,  "Safety  System 
Instrumentation — Safety  Features 
Actuation  System  Instrumentation.  '  and 
TS  3.4.9.4,  "Refueling  Operations — 
Containment  Penetrations,"  and  its 
bases.  The  effect  of  this  proposed 
change  would  be  to  allow  the  bypass  of 
the  safety  features  actuation  system  in 
Mode  6,  "RefueUng."  by  the  use  of  the 
containment  purge  and  exhaust  system 
noble  gas  monitor  in  conjunction  vdth 
manual  closure  of  the  containment 
purge  and  exhaust  isolation  valves 
instead  of  automatic  closure. 

Date  o/ issuance:  April  15.  1904. 

Effective  date:  April  15,  1994. 

Amendment  No.  186. 

Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  6,  1993  (58  FR  599) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  15,  1994. 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  University  of  Toledo  Library. 
Documents  Department.  2801  Bancroft 
Avenue.  Toledo,  Ohio  43606. 

Virginia  Electric  and  Power  Company,  et 
al.  Docket  Nos.  50-338  and  50-339. 
North  Anna  Power  Station.  Units  No.  1 
and  No.  2,  Louisa  County.  Virginia 

Date  of  application  for  amendments: 
October  8. 1993. 

Brief  description  of  amendments:  The 
amendments  revise  the  technical 
specifications  (TS)  by  deleting  tables 
listing  certain  components  from  the  TS 
and  relocating  the  lists  to  plant 
procedures  in  accordance  with  the 
guidance  provided  in  NRG  Generic 
Letter  91-08.  "Removal  of  Component 
Lists  from  Technical  Specifications." 

Date  of  issuance:  April  22.  1994. 

Effective  date:  April  22, 1994. 

Amendment  Nos.:  181  and  162. 

Facility  Operating  License  Nos.  NPF- 
4  and  NPF-7.  Amendments  revised  the 
Technical  Specifications. 

Dafe  of  initial  notice  in  Federal 
Register:  October  27.  1993  (58  FR 
57860)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
April  22.  1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Docum.ent  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia 
22903-2498. 

Washington  Public  Power  Supply 
System.  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County. 
Washington 

Date  of  application  for  amendment: 
July  29.  1993.  as  supplemented  by 
letters  dated  March  11  and  17.  1994. 

Brief  description  of  amendment:  The 
amendment  modifies  the  Technical 
Specifications  (TS)  to  reflect  a  new 
refueling  mast.  Sf)ecifically.  the 
amendment  adds  new  values  for 
protective  features  in  the  TS  to  reflect 
the  new  refueling  mast.  Values  for  the 
old  refueling  mast  Eire  retained  in  the 
TS. 

Da/eo/ issuance:  April  29,  1994. 

Effective  date:  April  29.  1994. 

Amendment  No.:  121. 

Facility  Operating  License  No.  NPF- 
21:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  30.  1994  (59  FR  14900) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  29, 1994. 

Pubhc  comments  on  proposed  no 
significant  hazards  consideration 
comments  received:  No. 
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Ihcal  Public  Document  Room 
lodation:  Richland  Public  Library,  955 
Ndithgate  Street.  Richland,  Washi.rgfon 
99^52. 

\\'r$consin  Electric  Power  Companv. 
DojcAef  Nos.  50-266  and  50-301  Point 
Befjch  Nuclear  Plant,  Unit  Nos.  1  and  2, 
Town  of  Two  Creeks  Manitowoc  County, 
Wisfonsin 

ikite  of  application  for  amendments: 
Fftbruar>'26,  1993. 

A'r/e/  description  of  amendments:  The 
amjandments  adding  operating 
conditions  and  limitiug  conditions  for 
optration  for  the  atmospheric  steam 
dutnp  valves,  the  crossover  steam  dump 
sysjlem,  tl;o  turbine  stop  and  governor 
vajives.  and  the  various  turbine 
ovofspeed  protection  features  installed 
at  t^e  Point  Beach  Nuclear  Plant. 
Adtiitionally,  the  amendments  revised 
the  Surveillance  requirements  for  the 
auxiliary  feedwater  system,  and  added 
explanatory  te.xt  to  the  bases  ft)r 
Sections  15  3.4  and  15.4.8. 

Dote  of  issuance:  AfvA  20.  1994. 

Effective  date:  April  20,  1994. 

Amendn^ent  Nos.:  147  and  151. 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27.  .Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  18,  1993  (58  PR  43939) 
Th4  Commission's  related  evaluation  of 
theiamendments  is  contained  in  a  Safety 
Evaluation  dated  April  20,  1994. 

No  significant  hazards  consideration 
corpments  received:  No. 

Ipcal  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street.  Two  Rivers,  Wiscon.sin 
542141. 

Wcif  Creek  Nuclear  Operating 
Coiporation,  Docket  No.  50-482.  Wolf 
Crefi:  Generating  Station,  Coffey 
County,  Kansas 

Dpte  of  amendment  request:  October 
21, 1993.  as  supplemented  bv  lette.-^ 
datiid  March  14,  1994.  und  April  18. 
199^'. 

Brief  description  of  amendment:  The 
aniendment  revi.scs  Technical 
SpppificatioQ  Sections  6.5.1.  Plant 
Safety  Review  Committee  (PSRC)  and 
6.8 'Procedures  and  Programs,  in  order 
to  a  lov.-  implementation  of  a  Qualified 
Rev  ewer  Program  for  the  review  and 
app  -oval  of  new  procidures  and 
procedure  changes.  TiH;hn!cal 
Speritlcation  6.5.1.6,  PSRC 
Responsibilities,  has  also  been  revised 
in  a^xnrdance  with  Generic  Letter  93- 
07,  '"Modification  of  Technical 
Spef;ification  Admin isL'-ative  Control 
Req|urements  for  Emergency  and 
Secijirity  Plani,"  to  delete  requirements 
f:tr  PSRC  review  of  Lhe  Emergency  Plan 


and  Security  Plan  and  related 
implementing  procedures. 

Date  of  Issuance:  April  28. 1994. 

Effective  date:  April  28.  1994.  to  be 
implemented  within  120  days  of 
issuance. 

Amendment  No.:  Amendment  No.  73. 

Facility  Operating  License  No.  NPF- 
42.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register;  November  24. 1993  (58  FR 
62159)  The  March  14.  1994.  and  April 
18.  1994.  supplemental  letters  provided 
additional  clarif\'ing  information  and 
revised  the  implementation  period  and 
did  not  change  the  initial  no  significant 
hazards  consideration.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safely 
Evaluation  dated  April  23,  1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Locations:  Emporia  State  University, 
Wiiliam  Allen  White  Library,  1200" 
Com.mercial  Street,  Emporia.  Kansas 
66801  and  Washburn  University  School 
of  I^w  Library.  Topeka.  Kansas  66621. 

Dated  at  Rockville.  Mcrvland,  this  4th  day 
of  May  1994. 

For  the  Nuclear  Regulatorj'  Commission. 
Jack  W.  Ro«. 

Director  Division  ofRfactor  Projects— in/IV 

Office  of  Nuclear  n-fcctor  Regulation. 

IFR  Doc.  94-11226  Filed  5-11-94;  8.45  am) 

BILLING  CODE  7590-01-P 


[Docket  Nos.  030-05260,  07t>-00314,  040- 
08188,  License  Nos.  29-01442-01,  SMC- 
1181.  SNM-296;  EA  94-043] 

Ledoux  and  Co.,  Teaneck,  NJ;  Order 
Suspending  Licenses 

I 

Ledoux  and  Company  (I  icensoe)  is 
tlie  holder  of  E\'product,  Source 
Material,  and  Special  Nuclear  Material 
Licenses  Nos.  29-01442-01.  SMC-1181, 
and  SNM-296  (Licenses),  respectively, 
issued  by  the  Nuclear  Regulatory- 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  parts  30.  40,  and  70. 

Dyproduc!  material  License  No.  29- 
01442-01  authorizes  the  Licensee  to 
possc^ss  byproduct  material  for  use  in 
the  analysis  of  fission  products  and 
neutron-induced  radionuclides  in 
various  materials,  and  to  possess 
byjiroduct  material  to  be  used  in  tlie 
calibration  of  radioa.ssay  equipment, 
including  the  development  of  analytical 
chemical  procedures.  Byproduct 
material  License  No.  29-01442-01  was 
originally  issued  on  November  20,  1956. 
was  most  recently  renewed  on  March  8, 
1989.  and  was  due  to  expire  on  March 


31.  1994.  but  has  remained  in  effect 
pursuant  to  10  CFR  30.37  and  a  timely 
request  for  renewal  by  the  Licensee  in 
accordance  witha  Licensee  letter  dated 
February  24.  19S4. 

Source  Material  License  No.  SMC- 
1181  authorizes  the  Licensee  to  possess 
source  material  for  analysis  of  samples 
and  preparation  and  use  of  working 
standards. 

Source  Material  License  No.  SMC- 
1181  was  originally  issued  on  December 
14,  1973.  was  most  recently  renewed  on 
January  10.  1991.  and  is  diie  to  expire 
on  January  31.  1996. 

Special  Nuclear  Material  License  No. 
SNM-296  authorizes  the  Licensee  to 
possess  plutonium  and  uraniura-235  for 
use  in  laboratory  sample  analy5is  and 
calibration  of  instruments.  Special 
Nuclear  Material  License  SNM-296  was 
originally  issued  on  April  1, 1959.  This 
license  was  most  recently  renewed  on 
March  13. 1959,  and  was  due  to  expire 
on  March  31. 1994.  but  has  remained  in 
effect  pursuant  to  10  CFR  303.37  and  a 
timely  request  for  renewal  by  the 
Licensee  in  accordance  with  a  Licensee 
letter  dated  February  24. 1994. 

II 

As  of  July  27. 1990.  the  Licensee  was 
requircKi  to  comply  with  the  regulations 
set  forth  in  10  CFR  30.35, 10  CFR  40.36. 
and  10  CFR  70.25.  These  rf>gulations 
require  that  licensees  authorized  to 
pos.'^ess  licensed  material  in  the 
amounts  listed  in  the  above-listed 
Licenses,  must  submit  a  certification  of 
financial  assurance  or  a 
decommissioning  landing  plan  to  the 
NRC.  These  regulations  have  been 
established  to  assure  that  licensees 
demonstrate  adequate  financial 
responsibility  that  funds  necessary  for  a 
safe  deconunissioning  are  available  and 
planned,  thus  providing  adequate 
assurance  that  the  facihty  will  be 
decommissicmed  prior  to  terminating 
licensed  activities. 

On  August  18.  1992.  the  NRC  issued 
a  Demand  for  Information  to  the 
Licensee  since  the  NRC  had  not,  as  of 
th.at  date,  received  financial  assurance 
from  the  Licensee.  The  Den-.and  for 
Information  was  issued  to  detennine 
whether  the  Licenses  should  be 
modified,  suspended  or  revoked.  NRC 
sent  letters  ddted  October  21. 1992.  and 
November  16.  1993  to  the  Licensee,  and 
telephone  conversations  were  held  with 
the  Licensee  on  September  28.  1990. 
January  13. 1992.  December  14.  1993. 
and  January  5.  1994.  emphasi.^rg  the 
importance  of  providing  the  NRC  the 
required  financial  assurance. 
Furthermore,  an  NRC  inspection  was 
conducted  on  October  18-19.  1993 
(during  which  the  Licensee  ccm.mitted 
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to  provide  the  required  financial 
assurance  by  the  end  of  1993).  and  an 
enforcement  conference  was  held  with 
the  Licensee  on  March  15,  1994,  to 
emphasize  the  significance  with  which 
the  NRC  viewed  the  failure  to  provide 
financial  assurance. 

In  response  to  the  NRC  Demand  for 
Information,  dated  August  18,  1992, 
Ledoux  and  Company  provided,  by 
letter  dated  September  10. 1992.  a 
decommissioning  cost  estimate  of 
$113,013.  However,  a  financial 
assurance  mechanism  to  cover  the 
estimated  amount  was  not  provided.  On 
November  5, 1993,  the  Licensee 
informed  the  NRC  by  letter  that  it 
intended  to  establish  an  escrow  account 
in  the  amount  of  $125,000  as  its 
financial  assurance  mechanism  by 
January  1. 1994.  On  December  28.  1993. 
the  Licensee  informed  the  NRC  by  letter 
that  it  needed  more  time  to  provide  a 
suitable  financial  assurance  mechanism 
due  to  imforeseen  circumstances. 
During  the  enforcement  conference  on 
March  15. 1994,  Ledoux  and  Company 
representatives  indicated  that  a 
financial  assurance  mechanism  would 
not  be  provided  in  the  next  month.  On 
April  5, 1994.  the  Licensee  stated  in  a 
letter  that  it  was  planning  to  provide  2 
"letters  of  credit  •   *   *  "  and  that  it 
would  need  some  time.  However,  to 
date  no  financial  assurance  mechanism 
has  been  provided  to  the  NRC. 

m 

As  described  in  Section  I,  the 
Licensee  is  authorized  to  receive, 
possess,  use,  and  transfer  a  wide  range 
of  byproduct  material,  special  nuclear 
material,  and  source  material  in 
quantities  set  forth  in  its  Licenses.  The 
regulations  specified  in  10  CFR  30.35, 
10  CFR  40.36.  and  10  CFR  70.25  require 
licensees  to  provide  financial  assurance 
such  that  licensed  facilities  will  be 
decommissioned  in  a  safe  and  timely 
manner,  and  that  adequate  funds  will  be 
available  for  decommissioning  to  ensure 
that  the  health  and  safety  of  the  public 
is  protected.  The  Licensee  has 
continually  failed  to  provide  to  the  NRC 
the  required  financial  assurance 
contrary  to  the  requirements  in  10  CFR 
30.35. 10  CFR  40.36,  and  10  CFR  70.25, 
yet  continues  to  perform  NRC- licensed 
activities.  The  Licensee  is  either 
unwilling  or  unable  to  comply  with  the 
financial  assurance  requirements.  The 
public  health  and  safety  require  the 
Licensee  to  have  adequate  funds  and 
financial  assurance  for 
decommissioning  to  ensure  that 
decommissioning  of  the  Licensee's 
facilities  can  be  completed  in  a  safe  and 
timely  manner. 


Consequently,  I  lack  the  requisite 
reasonable  assurance  that  sufficient 
funding  will  be  available  for 
decommissioning  of  the  facility  in 
compliance  with  Commission 
requirements,  and  that  the  health  and 
safety  of  the  public,  including  the 
Licensee's  employees,  will  be  protected 
in  coimection  with  the 
decommissioning  of  the  Licensee's 
facilities.  This  is  significant  should  the 
Licensee  discontinue  operations 
without  appropriate  financial  assurance 
for  the  decommissioning.  Therefore,  the 
public  health,  safety,  and  interest 
require  that  License  Nos.  29-01442-01. 
SMC-1181.  and  SNM-295  be 
suspended. 

IV 

Accordingly,  pursuant  to  sections  51. 
62.  63.  81. 161b.  161i.  182  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
parts  30,  40,  and  70,  it  is  hereby  ordered 
that  License  Nos.  29-01442-01,  SMC- 
1181,  and  S\VM-296.  are  suspended 
pending  the  submittal  to  NRC  by  the 
licensee  of  appropriate  financial 
assurance  in  the  amount  of  $125,000.00 
for  its  licensees  in  accordance  with  10 
CFR  30.35, 10  CFR  40.36,  and  10  CFR 
70.25,  and  the  NRC's  v\Titten  acceptance 
of  the  licensee's  suhmittaUs)  to  satisfy 
these  regulatory  requirements.  While 
the  Licenses  are  suspended,  the 
Licensee  shall  not  receive,  use. 
manufacture,  distribute,  or  transfer 
radioactice  material  and  shall  place  all 
licensed  material  in  locked  storage. 

The  Regional  Administrator,  Region  I, 
may.  in  writing,  relax  or  rescind  this 
Order  upon  demonstrator  by  the 
Licensee  of  good  cause. 

V 

In  accordance  with  10  CI  R  2. 202,  the 
Licensee  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
The  answer  may  consent  to  this  Order. 
Unless  the  answer  consents  of  this 
Order,  the  answer  shall,  in  writing  and 
under  oath  or  affirmiation,  specifically 
admit  or  deny  each  allegation  or  charge 
made  in  this  Order  and  set  forth  the 
matters  of  fact  and  law  on  which  the 
Licensee  or  other  person  adversely 
affected  relies  and  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 

Any  answer  or  request  for  a  hearing 
shall  be  submitted  to  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Chief,  Docketing  and  Service  Section, 
Washington,  DC  20555.  Copies  of  the 
hearing  request  also  should  be  sent  to 


the  Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Comm.ission. 
Washington.  DC  20555,  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address,  to  the 
Regional  Administrator,  NRC  Region  I. 
475  Allendale  Road,  King  of  Prussia, 
Pennsylvania,  19406,  and  to  the 
Licensee  if  the  hearing  request  is  by  a 
person  other  tlian  the  Licensee.  If  a 
person  other  than  the  Licensee  requests 
a  hearing,  that  person  shall  set  forth 
with  particularity  the  manner  in  which 
his  interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  the 
Licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  on  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings. 

Dated  at  Rockville,  Marv'land,  this  -Jth  day 
of  .May  1994. 

For  the  Nuclear  Regulatory  Commission. 
James  Lieberman, 
Director,  Office  of  Enforcement. 
[FR  Dor.  94-1153  Filed  5-1 1-94;  8:45a:7i| 
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[Docket  No.  50-397] 

Washington  Public  Power  Supply 
System;  Notice  of  Consideration  of 
Issuance  of  Amendn>ent  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuing  an  amendment  to 
Facility  Operating  License  No.  NPF-21 
issued  to  Washington  Public  Power 
Supply  System  (the  licensee)  for 
operation  of  its  Nuclear  Project  No.  2 
(WNP-2)  plant,  located  in  Benton 
County.  Washington. 

The  proposed  amendment  changes 
the  plant  operating  license  to  rename 
three  primary  containment  isolation 
check  valves  listed  in  the  technical 
specifications.  The  licensee  is  making 
an  administrative  change  to  rename 
valve  PI-EFC-X29d  to  make  its  number 
consistent  with  other  similar  valves  in 
the  technical  specifications.  The  license 
is  renaming  excess  flow  check  valves 
PI-EFCX-72f  and  PI-EFCX-73e  beca>ise 
they  are  replacing  them  with  swing 


<  1  eck  valves  that  have  a  different 
Hombering  nomenclature. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
{the  Act),  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
Fat)pGsed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
5D.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  license  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

The  Supply  System  has  evaluated  the 
proposed  changes  against  the  above 
standards  as  required  by  10  CFR 
50.91(a)  and  concluded  that  the  change 
does  not: 

(1)  Involve  a  significant  increase  in 
thb  probability  or  consequences  of  an 
accident  previously  evaluated: 

Revising  the  equipment  piece  number 
(EPN)  for  PI-EFC-X29d  to  FI-EFC-X29b 
in  Technical  Specification  Table  3.6.3- 
1  is  an  administrative  change  and 
provides  consistency  between  the 
Technical  Specifications  and  approved 
design  bases.  PI-EFC-X29d  provides 
instrument  line  break  (ILB)  mitigation  as 
analyzed  in  FSAR  Section  15.6.2. 
Renaming  PI-EFC-X29d  has  no  impact 
on  FSAR  accident  analyses. 

Replacing  existing  excess  flow  check 
valves  PI-EFCX-72f  and  PI-EFCX-73e 
with  swing  check  valves  and  changing 
the  EPNs  has  no  impact  on  the 
containment  isolation  design  basis 
described  in  FSAR  Section 
6.2.4.3.2.2.3.3.  This  plant  modification 
will  conform  the  plant  to  the  FSAR 
design  basis.  The  FSAR  describes  the 
drywell  and  suppression  chamber  air 
sampling  lines  and  indicates  that  "the 
return  lines  are  equipped  with  *   *   •  a 
reverse-oriented  excess  flow  check  valve 
used  as  a  simple  check  valve  inside  of 
containment."  Replacement  of  the 
spring  loaded  excess  flow  check  valve 
with  a  simple  check  valve  (without  a 
spring)  meets  plant  design  bases  and 
10CFR50  Appendix  A.  General  Design 
Criterion  (GDC)  56  criteria  for 
containment  isolation.  The  valve  change 
and  resulting  EPN  change  do  not  impact 
the  FSAR  design  analyses. 
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Therefore,  this  change  does  not 
increase  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  fi-om  any 
accident  previously  evaldited: 

No  new  mode  of  operation  of  any 
equipment  results  fi-om  the  valve  design 
change  or  EPN  change  for  the  three 
excess  flow  check  valves.  Renaming 
valve  PI-EFC-X29d  is  an  administrative 
change. 

The  replacement,  and  subsequent 
EPN  change,  of  inboard  containment 
isolation  excess  flow  check  valves  PI- 
EFCX-72f  and  Pl-EFCX-73e  with  swing 
check  valves  brings  the  plant  into 
conformance  with  the  analyzed  design 
bases.  Operation  and  maintenance  of 
these  valves  in  accordance  with  design 
and  Technical  Specification 
requirements  provide  assurance  that 
primary  containment  will  be  maintained 
for  the  design  basis  LOCA  event.  The 
EPN  change  is  required  to  conform  to 
standard  nomenclature  for  identification 
of  penetration  isolation  valves. 

Therefore,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated. 

(3)  Involve  a  significant  reduction  in 
a  margin  of  safety: 

The  administrative  name  change  for 
PI-EFC-X29d  is  made  to  ensure 
consistency  between  Technical 
Specification  Table  3.6.3-1  and  existing 
plant  design  documentation.  Renaming 
this  excess  flow  check  valve  provides 
consistency  to  the  nomenclature  of 
other  excess  flow  check  valves  which 
use  a  dual  tube  method  of  draining 
condensate. 

The  replacement  and  subsequent  EPN 
change  of  inboard  containment  isolation 
valves  PI-EFCX-72f  and  PI-EFCX-73e 
brings  the  plant  into  conformance  with 
the  analyzed  design  bases.  Maintenance 
and  operation  requirements  are  not 
modified  in  any  manner.  Adherence  to 
the  analyzed  design  bases  will  not  affect 
the  margin  of  safety  for  the  design  bases 
analysis. 

Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

In  preparing  this  request  the 
Technical  Specification  Bases  were 
reviewed  for  impact.  No  changes  are 
necessary  to  address  the  EPN  changes  or 
the  replacement  of  two  excess  flow 
check  valves  with  swing  check  valves. 

Based  on  this  review,  the  Supply 
System  has  determined  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Accordingly,  the  Supply  System  has 
determined  that  this  amendment  request 
involves  no  significant  hazards 
consideration. 


The  NRC  reviewed  the  licensee's 
analysis  and.  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the  30-day 
notice  period  expires.  However,  should 
circumstances  change  during  the  notice 
period  such  that  failure  to  act  in  a 
timely  way  would  result,  for  example, 
in  derating  or  shutdown  of  the  facility, 
the  Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  6D22.  Two  White  Flint  North. 
11555  Rockville  Pike.  Rockville. 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street  NW., 
Washington.  DC  20555. 

TTie  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  June  13.  1994.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license,  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a'petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
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Com.Tiission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  61 10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street  NVV., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Richland  Public  Library,  955  Northgate 
Street,  Richland,  Washington  99352.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  nile  on  the  request 
and/or  petition;  and  llie  Secretary  or  the 
designated  Atomic  Siff;ty  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particuUirly  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  e.vplain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  Lhe  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  widiout  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requircmoras  described  above. 

Not  Idi^r  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplemental  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  exf>ert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 


provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportuiiity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
detennination  on  the  issue  of  no 
significant  hazards  con.sideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amiendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  .\ny  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  detennination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  24a- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Theodore  R.  Quay, 
Director,  Project  Directorate  rV-3: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 


number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commifision.  Washington,  DC  20555, 
and  to  Nicholas  S.  Reynolds,  Esq., 
Winston  &  Strawn,  1400  L  Street  NW.. 
Washington,  D.C.  20005-3502,  the 
licensee's  attorney. 

Nontimcly  filings  of  petitions  for 
leave  to  intcnene.  amcndttd  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
ab.'^ent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)  -(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  5,  1994,  which 
is  available  fur  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street 
NW.,  Washington,  DC  20555  and  at  the 
local  pubhc  document  room  located  at 
the  Ricliland  Public  Library,  955 
Northgate  Street,  Richland,  Washington 
99352. 

Datf  d  at  Rockv  iUe,  Maryland,  this  9'h  d.iy 
of  May  1994. 

For  the  Nuclear  Regulatory  Commission. 
L.  Mark  Padovan. 

Acting  Project  Manager  Project  Directorate 
IV-3  Division  of  Reactor  Projects  W/I\'  Office 
of  Nuclear  Reactor  Regulation. 
[PR  Doc.  94-11647  Filed  5-11-04;  8:45  ami 

BILLING  COOE  7590-01-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  OfBce  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Investigation  of 
Claim  for  Possible  Days  of  Employment 
or  State  Benefits  Received. 

(2)  Fonn(s)  submitted:  ID-5I,  ID-5R 
(SUP),  ID-49R.  ID-49S  and  UI-48. 

(3)  OMB  Number.  3220-0049. 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval. 

(5)  Type  of  request  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 


substance  or  in  the  method  of 
collection. 

(6)  Frequency  of  response:  On 
occasion. 

(7)  Respondents:  Individuals  or 
households,  State  or  local  governments, 
Businesses  or  other  for-profit.  Small 
businesses  or  organizations. 

(8)  Estimated  annual  number  of 
respondents:  10,500. 

(9)  Total  annual  responses:  10,600. 

(10)  Average  time  per  response: 
.13254  hours. 

(11)  Total  annual  reporting  hours: 
1.405. 

(12)  Collection  description:  Under  the 
RUIA,  unemployment  or  sickness 
benefits  are  not  payable  for  any  day  in 
which  renumeration  is  payable  or 
accrues  to  the  claimant.  The  collection 
obtains  information  from  the  claimant, 
railroad  and  non-railroad  employers  and 
state  agencies  about  work  performed 
and/or  benefits  received  during  the 
same  period  as  benefits  are  claimed. 

Additional  Infonnation  or  Comments 

Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Dennis 
Eagan,  the  agency  clearance  officer 
(312-751-4693).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board.  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget,  room  3002,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Dennis  Eagan, 
Cleamnce  Officer. 
(FR  Doc.  94-11574  Filed  5-1 1-94:- 8:45  am] 

BILUNG  CODE  7905-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-34019;  File  No.  SR-NYSE- 
93-49] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  1  to  Proposed  Rule  Change 
Relating  to  Bond  Listing  Standards 

May  5.  1994. 
I.  Introduction 

On  December  22.  1993.  the  New  York 
Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commi.ssion"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
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of  1934  ("Act") »  and  Rule  19b-4 
thereunder.2  a  proposed  rule  change  to 
revise  its  standards  for  the  hsting  and 
delisting  of  debt  securities.  On  April  1, 
1994.  the  NYSE  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change  in  order  to  clarify 
its  interpretation  of  certain  provisions  of 
the  original  filing. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  33531 
(January  27,  1994),  59  FR  4960 
(February  2.  1994).  No  comments  were 
received  on  the  proposal.  This  order 
approves  the  proposed  rule  change, 
including  Amendment  No.  1  on  an 
accelerated  basis. 

II.  Description  of  the  Proposal 

Paragraphs  102.03  and  103.05  of  the 
NYSE's  Listed  Company  Manual  set 
forth  the  current  standards  for  listing 
debt  securities  of  domestic  and  foreign 
issuers,  respectively,  on  that  Exchange. 
Under  either  paragraph,  the  NYSE  uses 
the  following  minimum  criteria  to 
determine  whether  a  debt  security  is 
eligible  to  be  listed:  The  bond  issue 
must  have  an  aggregate  market  value  or 
principal  amount  of  $5  million;  the 
anticipated  distribution  must  be 
"sufficient  for  trading  on  the  Exchange"; 
and  the  company  must  be  in  a  position 
to  cover  interest  charges  on  all  debts 
issued  by  it  for  a  subsidiary.  In  this 
regard,  the  NYSE  deems  interest 
coverage  to  be  inadequate  if  the  interest 
charges  on  all  debt  issued  by  the 
company,  its  parent  or  a  subsidiary 
exceed  earnings,  before  or  after  taxes,  as 
reported  in  a  filing  to  the  Commission. ^ 
Finally,  Paragraphs  102.03  and  103.05 
allow  the  Exchange  to  list  convertible 
debt  only  if  the  underlying  common 
stock  also  is  listed  on  the  NYSE. 

The  delisting  standards  for  debt 
securities  are  set  forth  in  paragraphs 
801.00  and  802.00  of  the  Listed 
Company  Manual.  The  NYSE  normally 
gives  consideration  to  delisting  a  bond 
issue  if  the  aggregate  market  value  or 
principal  amount  falls  below  $1  million, 
or  if  the  company's  interest  coverage  is 
deemed  to  be  inadequate.'*  The  NYSE 
also  can  review  the  continued  listing  of 
a  debt  security  pursuant  to  certain  other 
criteria  in  paragraph  802.00  (e.g.. 
"authoritative  advice  received  that 
security  is  without  value."  "inability  to 
meet  current  debt  obligations  or  to 
adequately  finance  operations").  In 
terms  of  convertible  bonds,  paragraph 


■15U.S.C.  78&(b)(l)(1988). 
M7  CFR  240.19b-4  (1991). 
'  See  Paragraph  802.00  of  the  Listed  Company- 
Manual. 
■•  See  supra,  note  4  and  accompanying  text. 


801.00  states  that  it  is  the  NYSE's 
customary  policy  to  delist  a  convertible 
security  if  the  related  common  stock  is 
delisted. 

The  NYSE  proposes  to  simplify  and 
relax  its  standards  for  the  listing  and 
delisting  of  debt  securities,  in  order  to 
make  the  Exchange's  trading  and 
disclosure  systems  more  accessible  to 
bond  issuers.  Specifically,  the  proposed 
amendments  to  paragraphs  102.03  and 
103.05  will  eliminate  the  requirement 
that  the  Exchange  evaluate  the 
anticipated  distribution  of  a  bond 
issue, 5  and  will  replace  the  current 
definition  of  adequate  interest  coverage 
with  a  new  standard  based  on  issuer  or 
bond  rating  status.^  In  addition,  the 
NYSE  proposal  will  permit  the 
Exchange  to  list  convertible  debt 
whenever  the  underlying  equity  security 
is  subject  to  real-time  sale  reporting  in 
the  United  States.^  Only  the 
requirement  that  the  bond  issues  have 
an  aggregate  market  value  or  principal 
amount  of  no  less  than  $5  million  will 
remain  unchanged. 

As  noted  above,  the  NYSE  proposal 
contains  a  new  standard  for  evaluating 
whether  a  debt  issuer  has  the  ability  to 
meet  its  interest  obligations.  Rather  than 
using  an  earnings  deficit,  or  the  lack 
thereof,  as  the  basis  for  making  that 
determination.^  the  Exchange  will  rely 
instead  on  either  (1)  iis  own  initial  and 
continued  listing  standards  for  equity 
securities  or  (2)  the  analysis  of  a 
nationally  recognized  securities  rating 
organization  ("NRSRO"). 

Specifically,  if  an  issuer  of  NYSE 
listed  equity  is  in  "good  standing"  with 
the  Exchange.s  the  NYSE  normally  will 
list  that  company's  debt  securities  so 
long  as  they  have  an  aggregate  market 
value  or  principal  amount  of  at  least  S5 
million.  This  standard  also  will  apply  to 
an  issuer  owned  by,  or  under  common 
control  with,  an  issuer  of  NYSE  listed 
equity;  and  to  an  issuer  whose  debt 
securities  are  guaranteed  by  an  issuer  of 
NYSE  listed  equity.  According  to  the 
NYSE,  because  debt  enjoys  seniority 
over  equity,  the  "good  standing"  test 
warrants  listing  an  "affiliated"  issuer's 
bonds. 


'The  proposed  rule  change  also  will  delete  a 
reference  to  the  distribution  requirement  from 
paragraph  703.06  of  the  Listed  Company  Manual, 
which  governs  the  procedures  an  issuer  must  follow 
to  list  its  debt  securities  on  the  t^SE. 

fiSee  infra,  notes  9-13  and  accompanying  text. 

'  Amendment  No.  1,  supra  note  3.  clarifies  that, 
for  both  domestic  and  foreign  issuers,  the 
underlying  equity  security  must  be  subject  to  real- 
time reporting  in  the  United  Slates. 

•See  supra,  note  4  and  accompanying  text. 

".See  infra,  note  24. 
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In  contrast,  debt  securities  of  an 
"unaffiliated"  issuer  i"  will  not  be 
eligible  for  initial  listing  on  the  NYSE 
unless  an  NRSRO  has  assigned  a  certain 
minimum  rating  to  the  bends  (or  to 
other  bonds  issued  by  the  same 
company)-  Thus,  the  NYSE  will  be  able 
to  list  such  a  debt  issue  only  if  it  has 
received  a  rating  no  lower  than  a 
Standard  and  Poor's  (-SAP") 
Corporation  "B"  rating  (or  another 
NRSRO's  equivalent  thereof).  If  the 
issue  proposed  to  be  listed  has  not  t)een 
rated,  those  bonds  must  be  either  senior 
to,  or  pari  passu  with.n  an  issue  that 
has  received  at  least  an  S&P  Corporation 
"B"  rating  (or  another  NRSRO's 
equivalent  thereof).  Alternatively,  the 
proposed  rule  change  will  allow  the 
NYSE  to  list  unrated  bonds  that  are 
junior  to  an  investment  grade  issue.»2 

As  under  current  Paragraph  802.00, 
the  NYSE  will  give  consideration  to 
delisting  a  bond  issue  if  its  aggregate 
market  value  or  principal  amount  falls 
below  SI  million,  or  if  the  issuer  is 
unable  to  meet  its  obligations  on  the 
listed  debt  securities.i^  The  NYSE  also 
will  retain  the  discretion  to  remove  a 
bond  from  listing  if,  among  other  things, 
"authoritative  advice  (is)  received  that 
[the]  security  is  without  value."  As  a 
practical  matter,  the  NYSE  has  indicated 
that  it  normally  will  not  delist  debt 
where  there  is  value  in  the  security  and 
continued  exchange  trading  is  in  the 
best  interests  of  investors.'-*  The 
Exchange,  however,  has  committed  to 
give  serious  consideration  to  delisting  a 
bond  issue  if  the  debt  security  has 
minimal  or  no  value  and  the  issuer  is 
unable  to  meet  its  financial 
obligations.  15 


1 'As  defined  in  the  NYSE  proposal,  "an 
'unainiidted'  i-saer  is  one  !h.it  has  no  Rquily 
securities  lisipd  on  the  tjtchange:  is  not.  directly  or 
indirect'y.  tr.jjori'y-owncd  by,  nor  undpr  common 
control  with,  an  issuer  of  Exchange-listed  equity 
securities:  and  is  not  issjing  a  debt  security  ih.iT  an 
issuer  of  txchange-listed  equity  securities  is 
guaranteeing." 

1  >  A  pari  passu  issue  has  t<\iia\  standing  with  the 
debt  issue  proposed  <u  be  listed. 

'^To  be  investment  grade,  an  issue  must  be 
assigned  a  rating  no  lower  than  nn  SAP  Corporation 
rating  of  "BBB"  (or  another  VK.SRO's  equivalent 
thereof).  The  NYSE  has  indicated  that  it  will  apply 
this  standard  only  to  unrated  bonds  which  are 
immedidlely  junior  to  another  rated  class  of 
securities  is.iued  by  the  .same  company.  Telephone 
conversation  between  Michael  I.  Simon.  Milbank. 
Tweed,  Hadley  i  Mctloy:  Fred  Siesel.  Director, 
Fixed  income  Markets.  NYSE;  Sharon  Lawson. 
Assistant  Director.  Division  of  Market  Regulation. 
SEC;  and  Both  Stckler.  Attorney.  Division  of  Wa;ket 
Regulation.  SEC.  on  February  4.  1994. 

•  iS«e  .\mendmenl  No.  1.  supra,  nols  3.  The 
standard  will  replace  the  current  definition  of 
inadequate  interest  coverage.  Sea  supra,  note  4  and 
accompanying  text. 

"See  Amendment  No.  1,  supra,  note  3. 

'"•Id  Amendment  No.  1  provides  the  following 
exa^Tiple  of  J  situation  where  the  continued 


In  addition,  the  NYSE  will  amend 
Paragraph  801.00  to  specify  that 
convertible  bonds  will  be  reviewed  for 
continued  listing  when  the  underlying 
equity  security  is  delisted, '»  and  will  be 
delisted  when  the  related  security  is  no 
longer  subject  to  real-time  last  sale 
reporting  in  the  United  States.  Fiu-lher. 
if  the  common  stock  is  delisted  due  to 
a  violation  of  the  NYSE's  "corporate 
responsibility"  criteria  (including,  but 
not  limited  to,  the  outside  director, 
audit  committee  and  shareholder  voting 
requirements), >7  then  the  E.xchange  will 
delist  all  debt  securities  convertible  into 
that  common  stock. 

Finally,  the  NYSE  has  indicated  that 
the  listing  and  delisting  standards  for 
"unaffiliated"  corporate  issuers  '»  also 
will  apply  to  certain  non-corporate 
issuers.  In  particular,  the  proposed  rule 
change  specifies  that  sovereign  issues 
will  be  evaluated  on  a  case-by-case 
basis.  The  NYSE  proposal  also  will 
codify  the  Exchange's  current  policy 
that  only  term/dollar  municipal  bonds 
may  be  listed. '» 

The  Exchange  states  that  the  basis 
under  the  Act  for  the  proposed  rule 
rharfoe  is  tha  requirement  under  section 
6(b)(5)  that  an  e.xchange  have  rules  that 
are  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanisms  of  a  free  and 
open  market  and  a  national  market 
syi.tem,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

Hi.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  tlie  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 


exchango  trading  of  a  debt  security  ncrn-ally  would 
not  tie  considered  to  be  in  '.ht-  best  inlcresis  of 
ii-.veslors:  the  issuer  is  in  lankt  jplcy  and  fil.;s  a 
plan  of  reorganization  with  no  recovery  for  Ixin,! 
holders. 

•"Under  Paragraph  801.00.  other  convertible 
securities  will  continue  to  be  delisted  when  the 
related  conrunon  stock  is  delisftd. 

>■  See  Section  3  of  the  Listed  Cx^mpany  M<mual 

On  a  related  matter.  Amendment  .No.  1.  sec  SL-pra 
note  3.  ciarifies  that,  if  the  NYSE  delists  the  equity 
securities  of  a  company  which  is  tne  majority 
owner  of  an  issuer  of  NYSE  listed  debt  or  the 
gu.ii-ar.lor  thereof,  the  Uxr hange  will  review  the 
..listing  of  the  formerly  "affiliated"  issuer's  bo.ids. 
convertible  or  otherwise. 

'"See  supra,  notes  11-13  ard  accompanying  text. 

n.^  term/doiiar  m'.:nicipal  bond  is  issued  with  a 
single  maturity  date  |as  oppose*]  to  a  serial  bond), 
and  is  quoted  in  dollars  or  as  a  percentage  of  its 
[wr  value  trather  than  by  yield).  As  such,  it 
resembles  a  corporate  bond.  Telephone 
conversation  between  Fred  Siesel,  Director.  Fixed 
Income  Markets.  NYSE,  and  Beth  S'.ekler.  Attorney. 
Division  of  Marketing  Regulation.  SEC.  on  J.iriuary 
7.  l'J04. 


exchange,  and,  in  particular,  with  the 
requirements  of  section  6(b). ^o 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public  interest. 

The  dovelopment  and  enforcement  of 
adequate  standards  governing  the  initial 
and  continued  listing  of  securities  on  an 
exchange  is  an  activity  of  critical 
importance  to  financial  markets  and  the 
investing  public.  Listing  standards  serve 
as  a  means  for  a  self-regulatory 
organization  to  screen  issuers  and  to 
provide  listed  status  only  to  bona  fide 
companies  with  sufficient  float,  investor 
base  and  trading  interest  to  maintain  fair 
and  orderly  markets.  Once  a  security 
has  been  approved  for  initial  listing, 
n;aintenance  criteria  allow  an  exchange 
to  monitor  the  status  and  trading 
characteristics  of  that  issue  to  ensure 
that  it  continues  to  meet  the  exchange's 
standards  for  market  depth  a:ul 
liquidity.  For  the  reasons  sot  forth 
below,  the  Commission  believes  that  the 
proposed  rule  change  will  provid*^  the 
NYSE  with  greater  flexibility  in 
detennining  which  debt  securities 
warrant  inclusion  in  its  bond  trading 
and  disclosure  systems,  without 
compromising  the  benefits  that  llie 
Exchange's  listing  standards  offer  to 
investors. 

After  careful  review,  the  Commission 
has  concluded  that  the  initial  listing 
standards  in  paragraphs  102.03  (for 
domestic  issuers)  and  103.05  (for  foreign 
isGU'!rs),  as  amended,  should  ensure  that 
only  substantia!  companies  capable  of 
meeting  their  financial  oblig.itions  are 
eligible  to  have  their  bonds  listed  on  thn 
NYSE.  As  before,  the  proposed  rule 
chango  will  require  that  the  NvSIi 
evaluate  an  is."^uer's  ability  to  cover  the 
interest  charges  on  its  debt  seru.'ities. 
Although  the  Exchange  ci'.rrently  makes 
this  interest  coverage  determination 
itself,2'  the  amended  standards  will  rely 
instead  on  eitlier  the  issuer's 
relationship  with  the  NYSE  or  the 
bonds'  NRSRO  rating. 

The  Commission  agrees  that,  to  the 
ext»?nl  the  NYSE  has  adequ-3te  listing 
standards  for  common  stock,  the 
Exchange  reasonably  may  assume  that 
NYSE  listed  companies  (and  certain 
affiliates  thereof)  z^  in  "good  standing  " 
with  the  Exchange  ^a  are  in  solid 


2"15i;.S.C7bf(b)(1988). 
ti  Sfi'  siipra.  note  4  and  accompanying  text. 
"  Sm  supni,  text  accompanying  note  10. 
2' According  to  the  NYSE,  a  co.Tipjny  is  in  "gaod 
st.inding"  if  it  is  above  the  relevant  continued 


financial  condition  and  do  not  pose  a 
significant  risk  of  defaulting  on  their 
obligations.  Moreover,  as  the  NYSE 
correctly  notes,  debt  securities  enjoy 
s«ruorily  over  equity  securities.  Because 
the  NYSE  presumably  would  not  have 
listed  the  junior  equity  issue  unless  it 
was  satisfied  with  the  quality  of  the 
company,  the  Commission  is  unable  to 
I  onclude  that  the  NYSE  has  no  basis  for 
its  assumption  that  the  senior  debt  issue 
also  warrants  listed  status. 

For  "unaffiliated"  issuers,  the 
Commission  finds  that  it  is  not 
unreasonable  for  the  Exchange  to  defer 
to  the  expertise  of  an  NRSRO,  rather 
thai!  conducting  its  own  analysis  of  the 
company's  financial  condition,  as  is 
presently  the  case.2-»  Although  the 
Commission  would  be  concerned  by  any 
potential  misuse  of  NRSRO  ratings,  the 
Commission  notes  that  the  NRSROs 
routinely  evaluate  interest  coverage, 
among  other  things,  when  they  rate 
bonds.  In  addition,  their  methodology, 
unlike  the  NYSE's,  incorporates  even 
more  extrinsic  factors,  such  as 
characteristics  of  the  issuer's  industry 
group.zs  The  Commission  therefore 
agrees  with  the  Exchange  that,  under 
these  circumstances,  NRSRO  ratings  can 
be  relied  upon  for  determinations  about 
the  creditworthiness  of  the  issuer. 

Moreover,  the  Commission  is  satisfied 
that  the  distinctions  in  NRSRO  ratings 
drawn  by  the  NYSE  are  valid.  According 
to  the  S&P  Corporation's  debt  rating 
definitions.2o  bonds  rated  "B"  (or 
higher)  currently  have  the  capacity  to 
meet  interest  payments  and  principal 
repayments,  whereas  bonds  rated 
"COC"  (or  lower)  are  dependent  upon 
favorable  business,  financial  or 
economic  conditions  to  meet  timely 
payments  of  interest  and  repayment  of 
principal.  The  Commission  also  believes 
that  it  is  logical  for  the  NYSE  to  assume 
that  an  unrated  debt  issue  which  is  pari 
passu  with  (or  senior  to)  an  issue  with 
at  least  a  "B  '  rating  would,  if  rated, 
receive  an  equal  (or  higher)  rating. 
Finajljy,  to  permit  the  NYSE  to  list 
unrated  bonds  that  are  immediately 
junior  to  an  investment  grade  issue  is 


Federal  Register  /  Vol.  59.  No.  91  /  Thursday,  May  12,  1994  /  Notices 


24767 


listir.i;  triteria.  See.  e^.  Paiegraph  703.19  o(  tno 
Lisle;  Company  .Manual.  Telepihone  conversation 
betwf  i4i  Michael  J  Simon.  Milbank.  Tweed.  Hadley 
-ioy:  Fred  Siese!,  Director.  Fixed  Incorrie 
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supra,  note  4  and  accompan>ing  text.  T^e 
$  definition  of  the  term  •"unaffiliated  issuer" 
prth  above,  see  supra  note  11. 
Telephone  conversation  between  Fred  Siesel, 
reciiui-.  Fixed  Income  Markets.  NYSE,  and  Beth 
Attorney.  Division  of  Market  Regulation, 


D 

Steki: 

SEC. 

»*Sfe»  Standaid  &  Poor's  High  Yield  Directions. 
Janua:  y  1994. 


appropriate  because  those  bonds 
generally  would  be  rated  no  more  than 
one  rating  category  lower  (i.e.,  a  S&P 
Corporation  "BB"  rating).^' 

As  for  the  other  provisions  in 
Paragraphs  102.03  and  103.05,  the 
Commission  finds  that  they  strike  an 
appropriate  balance  between  protecting 
investors  and  enhancing  the  flexibihty 
of  the  debt  Usting  process.  For  instance, 
the  proposed  rule  change  retains  the 
current  requirement  that,  to  be  eligible 
for  listing,  a  bond  issue  must  have  an 
aggregate  market  value  or  principal 
amount  of  at  least  $5  miUion.  This 
should  enable  the  NYSE  to  deny  listed 
status  to  companies  whose  securities  do 
not  have  sufficient  liquidity  for  a  fair 
and  orderly  market,  without  infringing 
upon  bona  fide  issuers'  access  to  the 
Exchange's  bond  trading  and  disclosure 
systems. 

Conversely,  the  Commission  does  not 
believe  that  eliminating  the  distribution 
requirement  will  have  a  significant 
adverse  effect  on  investors  in  the  bond 
market.  The  NYSE  currently  evaluates 
distribution  of  debt  securities  in  an  ad 
hoc  fashion.  The  NYSE  does  not  specify 
a  mandatory  minimum  threshold  for  the 
number  of  bonds  outstanding  and/or  the 
number  of  holders  thereof  but  only 
requires  a  distribution  "sufficient  for 
trading  on  the  Exchange."  In  the  pest, 
the  Commission  has  recognized  that 
such  information  may  be  difficult  to 
estimate  accurately  and  may  be 
relatively  less  pertinent  than  other 
factors.28  From  the  Commission's 
perspective,  the  benefits  of  streamlining 
the  Exchcuige's  substantive  review  is 
appropriate,  especially  since  the  NYSE 
has  discretion  not  to  list  an  otherwise 
eligible  debt  issue  if  such  status  would 
be  unwarranted. 

In  terms  of  the  delisting  criteria  in 
Paragraph  802.00,  the  Commission  has 
concluded  that  the  revised  standards 
should  enable  the  NYSE  to  identify 
hsted  companies  that  may  have 
insufficient  resources  to  meet  their 
financial  obligations  or  whose  debt 
securities  may  lack  adequate  trading 
depth  and  liquidity.  This,  in  turn,  will 
allow  the  Exchange  to  take  appropriate 
action  to  protect  bondholders.  In  this 
regard,  the  NYSE  has  indicated  that  it 
normally  will  not  delist  a  debt  security 
if  it  has  value  and  if  continued  exchange 
trading  is  in  the  best  interests  of 
investors;  however,  the  NYSE  has 


"Id 

"•Sw"  Securities  Exchange  Act  Release  No  32909 
(September  15.  1993).  58  FT*  49537  (September  23. 
1993)  (File  No.  SR-NYSE-93-21)  (approving 
amendments  to  Pa.i»g,'aph  703.06  of  the  Listed 
Company  Manual  to  eliminate  re<;uirement  that 
distribution  information  be  submitted  as  supporti.-vg 
document  to  debt  listing  application). 


pledged  to  give  serious  consideration  to 
delisting  bonds  which,  based  on  their 
market  price,29  have  minimal  or  no 
value.  In  applying  this  standard,  the 
Commission  expects  the  NYSE  to 
consider  carefully  the  propriety  of 
continued  exchange  trading  of  the 
securities  of  bankrupt  or  distressed 
companies. 3o  and  expet:ts  bonds  with 
minimal  value  to  be  delisted. 

The  Commission  also  is  satisfied  with 
the  NYSE's  framework  for  the  listing 
and  delisting  of  convertible  debt 
securities.  By  authorizing  the  E.xchange 
to  list  and  trade  bonds  that  are 
convertible  into  any  equity  security 
subject  to  real-time  last  sale  reporting  in 
the  United  States  (rather  than  merely 
NYSE  listed  common  stock),  the 
proposed  rule  change  should  help  the 
NYSE  adapt  to  today's  rapidly  changing 
market  environment. 3>  The  Commission 
notes  that,  like  the  NYSE,  the  other 
national  securities  exchanges  and  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  make  quote  and 
trade  information  publicly  available  on 
a  "real-time"  basis.  As  a  result,  the 
Commission  believes  that  the  NYSE 
proposal  should  ensure  that  investors 
have  information  necessary  to  price 
convertible  bonds. 

In  the  Commission's  opinion,  the 
above  goals  also  will  be  furthered  by  the 
requirement  that  convertible  bonds  be 
delisted  whenever  the  underlying  equity 
security  is  no  longer  subject  to  a 
reporting  obligation.  If  the  related  equity 
merely  moves  from  the  NYSE  to  another 
market,  it  is  not  inconsistent  with  the 
Act  for  the  Exchange  to  have  discretion 
to  continue  Usting  the  convertible  debt, 
unless  the  underlying  security  is 
delisted  because  the  issuer  has  violated 
one  of  the  NYSE's  corporate 
responsibility  criteria.  As  a  general 
matter,  the  Commission  would  have 
serious  concerns  about  any  proposal 
that  does  not  provide  for  the  delisting  of 
convertible  bonds  where  a  company  acts 
to  disadvantage  its  shareholders.  The 
NYSE  addresses  this  concern  by 
committing  to  delist  convertible  bonds 
when  the  issuer  has  violated  corporate 
governance  listing  standards. 

Finally,  at  this  time,  the  Commission 
btilieves  that  it  is  reasonable  for  the 


'"•Telephone  conversation  between  Michael  |. 
Simon.  Milbank.  Tweed,  Hadiey  k  MtCioy;  Fred 
Siesel.  Director,  Fixed  Income  Marketii.  NY'SE; 
Sharon  Lawson,  Assistant  Director,  Division  of 
Market  Regulation.  SEC:  and  Beth  Stekler.  Attorney. 
Division  of  Market  Regulation,  SEC 

»For  example,  debt  of  companies  in  hankniptry 
that  nie  a  plan  of  reorganization  that  provides  no 
recovery  for  debt  holders  should  be  delisted. 

>'  In  addition,  the  proposed  rule  Lfiange  will 
conform  the  NYSE's  listing  standards  with  the 
fiamework  used  by  other  m^ket^,  including  ihe 
American  Stock  Exchange. 
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NYSE  to  treat  the  debt  of  certain 
noncorporate  issuers  {i.e.,  foreign 
govermnents,  American  states  and 
localities,  government  agencies)  like  the 
debt  of  "unaffiliated"  corporate  issuers. 
As  such,  non-corporate  debt  would  have 
to  meet  certain  rating  requirements 
before  listing. ^2  Nevertheless,  as  the 
NYSE  gains  experience  with  listing  and 
trading  sovereign  and  municipal  bonds, 
the  Commission  expects  the  Exchange 
to  monitor  the  adequacy  of  its  existing 
standards  and  to  develop  more  narrowly 
tailored  ones  where  appropriate. 

The  Commission  fmds  good  cause  for 
approving  Amendment  No.  1  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 
Amendment  No.  1  clarifies  and  codifies 
the  intent  of  certain  language  used  in 
the  original  filing.  Finally,  the 
Commission  did  not  receive  any 
comments  on  the  original  proposal, 
which  was  noticed  for  the  full  statutory 
period. 

Interested  persons  are  invited  to 
submit  wTitten  data,  views  and 
arguments  concerning  Amendment  No. 
1  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NVV..  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rules  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  Amendment 
No.  1  between  the  Commission  and  any 
persons,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NVV.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  at  the 
principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-93-49  and  should  be 
submitted  by  June  2.  1994. 

IV.  Conclusion 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (SR-NYSE-93- 
49),  including  Amendment  No.  1  on  an 
accelerated  basis,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  3-« 


'iSee  supra,  notes  11-13  and  accompanying  text. 
In  addition,  such  debt  would  have  to  comply  with 
the  applicable  registration  requirements  of  Section 
12  of  the  Act. 

"  IS  U.S.C.  78s(b)(2)  (1988). 

"  17  CFR  200  30-3(a)(12)  (1991). 


Miirgarel  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  94-11558  Filed  5-11-94;  8:45  ami 

BILLING  CODE  8010-01-M 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  #2706; 
Amdt  No.  1] 

Alabama;  Declaration  of  Disaster  Loan 
Area 

The  above-numbered  Declaration  is 
hereby  amended,  effective  April  11, 
1994  to  close  the  incident  period  for  this 
disaster  effective  April  10,  1994. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is  May 
28,  1994  and  for  economic  injury  the 
deadline  is  December  30, 1994. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Date:  May  5.  1994. 
Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

|FR  Doc.  94-11534  Filed  5-11-94;  8:45  am) 

BILLING  CODE  802S-01-M 

[Declaration  of  Disaster  Loan  Area  #2706; 
Amdt.  No.  1] 

Georgia;  Declaration  of  Disaster  Loan 
Area 

The  above-numbered  Declaration  is 
hereby  amended,  effective  April  25, 
1994  to  close  the  incident  period  for  this 
disaster  effective  April  10,  1994. 

All  other  information  remains  the 
same,  i.e..  the  termination  date  for  filing 
applications  for  physical  damage  is  May 
28.  1994  and  for  economic  injury  the 
deadline  is  December  30,  1994. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Date:  May  5.  1994. 
Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

|FR  Doc.  94-11535  Filed  5-11-94;  8:45  ami 

BILLING  CODE  802S-01-M 


Honolulu  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Honolulu  District 
Advisory  Council  will  hold  a  public 
meeting  at  9:30  a.m.  on  Thursday.  May 
26.  1994.  at  the  Prince  Kuhio  Federal 
Building,  300  Ala  Moana  Boulevard, 
Conference  Room  4113A.  Honolulu. 
Hawaii  96850  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 


the  U.S.  Small  Business  Administration, 
or  others  present. 

For  further  information,  write  or  call 
Mr.  Andrew  K.  Poepoe,  District 
Director,  U.S.  Small  Business 
Administration,  300  Ala  Moana 
Boulevard,  room  2314,  (808)  541-2965. 

Dated:  April  26, 1994. 
Dorothy  A.  Overal, 

Acting  Assistant  Administrator.  Office  of 
Advisory  Councils. 

(FRDoc.  94-11536  Filed  5-11-94;  8:45  am) 
BILLING  CODE  802S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Application  of  Southeast  Express 
Airlines,  Inc.,  for  Issuance  of  New 
Certificate  Authority 

AGENCY:  iDepartmcnt  of  Transportation 

ACTION:  Notice  of  order  to  show  cause 
(Order  94-5-9)  docket  48877. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interesttul 
persons  to  show  cause  why  it  should 
not  issue  an  order  (1)  finding  Southeast 
Express  Airlines,  Inc.,  fit,  willing,  and 
able,  and  (2)  awarding  it  a  certificate  of 
public  convenience  and  necessity  to 
engage  in  interstate  and  overseas 
scheduled  air  transportation  of  persons, 
property,  and  mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
May  23,  1994. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
48877  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
room  4107),  U.S.  Department  of 
Transportation.  400  Seventh  Street  SW.. 
Washington.  DC  20590  and  should  be 
served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janet  A.  Davis.  Air  Carrier  Fitness 
Division  (P-56,  room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington.  DC 
20590. (202)366-9721. 

Dated:  May  6.  1994. 
Patrick  V.  Murphy. 

Acting  Assistant  Secretary  for  Policy  and 
International  Affairs. 

|FR  Doc.  94-11539  Filed  5-11-94;  8:45  am] 
BILLING  CODE  4910-62-P 
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Federal  Highway  Administration 

Environmental  Impact  Statement:  Utah 
County,  Utah 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Revised  notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  not  be  prepared  for  the  proposed 
highway  project  in  Utah  County.  Utah. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bill  Gedris,  U.S.  Department  of 
Transportation,  Federal  Highway 
Administration,  2520  West  4700  South, 
Salt  Lake  City,  Utah  84118,  Telephone 
(801)  963-0183;  or  David  W.  Berg.  Utah 
Department  of  Transportation,  4501  S. 
2700  W.,  Salt  Lake  Qty,  Utah  84119. 


Telephone  (801)  965-4327;  or  Alan 
Mecham,  Utah  Department  of 
Transportation.  District  Six  Office,  825 
N.  900  W.,  Orem.  Utah  84057. 
Telephone  (801)  227-8001. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Utah 
Department  of  Transportation,  have 
determined  that  an  EIS  will  not  be 
prepared  for  the  proposed  project 
located  in  Provo,  Utah  which  includes: 
(a)  The  widening  of  1-15  from  the  State 
Highway  75  interchange  to  north  of  the 
Center  Street  interchange 
(approximately  4.5  miles),  (b) 
reconstruction  of  the  I-15/lJniversity 
Avenue  interchange,  (c)  the  addition  of 
a  new  connector  road  which  will 
connect  1860  South  to  U.S.  Highway  89 
(approximately  0.9  miles),  (d)  any 
needed  modifications  to  1860  South, 
from  University  Avenue  to  U.S. 


Highway  89,  and  University  Avenue, 
from  1-15  to  East  Bay  Boulevard,  to 
accommodate  present  and  future  traffic 
needs. 

Improvements  being  considered  will 
have  no  significant  impact  on  the 
environment.  An  environmental 
assessment  is  being  prepared  to  evaluate 
the  project  impacts. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction  is  used.  The  regulation.t 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  tiiis 
program) 

Donald  P.  Steinke, 

Division  Administrator,  FHWA,  Salt  Lake 
City.  Utah. 

IFR  Doc.  94-11527  Filed  5-11-94;  8:45  ami 

BILLING  CODE  4910-22-M 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  59.  No.  91 
Thursday.  May  12.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e){3). 


EQUAL  EMPLOYMENT  OPPORTUNITY 

COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  59  FR  22216. 

April  29.  1994. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

MEETING:  2:00  p.m.  (Eastern  Time) 

Tuesday,  May  10, 1994. 

CHANGE  IN  THE  MEETING: 

Open  Session 

The  Open  Session  of  the  meeting  has  been 
cancelled. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hart,  Executive  Officer  on 
(202)  663^070. 

Dated:  May  10,  1994. 
Frances  M.  Hart, 

Executive  Officer.  Executive  Secretariat. 
IFR  Doc.  94-11705  Filed  5-10-94;  2:29  pm] 
BILUNQ  CODE  6750-06-M 

FEDERAL  ELECTION  COMMISSION 

FEDERAL  REGISTER  NUMBER:  94-10991. 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Wednesday,  May  11, 1994,  10:00  a.m.. 

Meeting  Open  to  the  Public. 

THE  FOLLOWING  ITEMS  WERE  ADDED  TO  THE 

AGENDA: 

Advisory  Opinion  1994-6:  Frances  Morgan 
on  behalf  of  Political  Action  Coors 
Employees  ("PACE")  (continued  from 
meeting  of  May  5,  1994) 

Advisory  Opinion  1994-7;  Woodrow  W.  Ban 
on  behalf  of  GEON  PAC  (continued  from 
meeting  of  May  5.  1994) 


Advisory  Opinion  1994-8:  Liz  Herring  on 
behalf  of  Friends  of  Mike  Parker  for 
Congress  Committee  (continued  from 
meeting  of  May  5,  1994) 

Convention  Regulations  (continued  from 
meeting  of  May  5, 1994) 

DATE  AND  TIME:  Tuesday.  May  17,  1994 

at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.  Washington. 

D.C.  (Ninth  Floor.) 

STATUS:  This  meeting  Will  Be  Closed  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

§437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§437g,  §  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 

DATE  AND  TIME:  Thursday.  May  19. 1994 

at  10:00  a.m. 

PLACE:  999  E  Street.  N.W..  Washington, 

D.C. 

STATUS:  This  Meeting  Will  Be  Open  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
Conversion  of  Campaign  Funds  to  Personal 

Use;  Draft  Final  Rules 
Advisory  Opinion  1994-9;  Grant  S.  Cowan 

for  Armo 
Advisory  Opinion  1994-10:  Robert  F.  Bauer 

on  behalf  of  Franklin  National  Bank 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Ron  Harris,  Press  Officer,  Telephone: 
(202)219-^155. 
Delores  Hardy, 

Administrative  Assistant. 

[FR  Doc.  94-11734  Filed  5-10-94;  2:42  pm| 

BILUNG  CODE  671S-01-M 


SECURITIES  AND  EXCHANGE  COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  [59  FR  23928. 
May  9.  1994]. 

STATUS:  Closed  meeting. 

PLACE:  450  Fifth  Street.  NW.. 
Washington.  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  May  9. 

1994. 

CHANGE  IN  THE  MEETING:  Change  of 
Time — Additional  Item. 

The  time  of  the  closed  meeting 
scheduled  for  Monday.  May  9.  1994.  at 
10  a.m.  was  changed  from  10  a.m.  to  11 
a.m.  The  following  additional  item  was 
considered  at  a  closed  meeting  held  on 
Monday.  May  9. 1994.  at  11  a.m. 

Regulatory  matter  bearing  enforcement 
implications. 

Commissioner  Beese.  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change  and  that  no 
earlier  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  John 
Walsh  at  (202)  942-0100. 

Dated:  May  9. 1994. 
lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-11691  Filed  5-10-94;  2:28  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  ACF/ACYF/ 
RHYP94-1J 

Runaway  and  Homeless  Youth 
Program  (RHYP):  Fiscal  Year  (FY)  1994 
Final  Program  Priorities,  Availability  of 
FinanciarAssistance  for  Fiscal  Year 
1994,  and  Request  for  Applications 

AGENCY:  Family  and  Youth  Ser\ices 
Bureau  (FVSBl.  Administration  on 
Children,  Youth  and  Families  (AC\T). 
Administration  for  Children  and 
Families  (ACF).  Department  of  Health 
and  Human  Services  (HHS). 
ACTION:  Notice  of  Fiscal  Year  1994  Final 
Runaway  and  Homeless  Youth  (RHY) 
Program  Priorities,  announcement  of 
availability  of  financial  assistance,  and 
request  for  applications  for  the 
following  programs  and  activities:  Basic 
Center  Program  for  Runaway  and 
Homeless  Youth  (BCP).  Drug  Abuse 
Education  and  Prevention  Program  for 
Runaway  and  Homeless  Youth  (DAPP). 
Transitional  Living  Program  for 
Homeless  Youth  (TLP).  and  Training 
and  Technical  Assistance  (T&TA) 
Grants. 

SUMMARY:  The  Family  and  Youth 
Sen  ices  Bureau  of  the  Administration 
on  Children.  Youth  and  Families  is 
publishing  final  program  priorities  and 
announcing  the  availability  of  funds  for 
the  following: 

1 .  Basic  Center  Program  for  Runaway 
and  Homeless  Youth  (BCP):  The 
purpose  of  the  BCP  is  to  provide 
financial  assistance  to  establish  or 
strengthen  locally-controlled  centers 
that  address  the  immediate  needs  (e.g.. 
oiitri'ach,  temporary'  shelter,  food. 
ckthing.  counseling,  and  aftercare 
services)  of  runaway  rnnd  hoinrless 
youth  and  their  famihes. 

2.  Drug  Abus.i  Education  and 
Prevention  Program  for  Runaway  and 
Ho.iieless  Youth  (DAl'P):  The  purpose 
of  tlio  DAPP  is  to  improve  and  expand 
drug  abusi;  prevention,  education  and 
information  services  to  runaway  and 
homeless  youth  and  their  families. 

3.  Transitional  Living  Program  for 
Homeless  Youth  (TLP):  The  purpose  of 
the  TLF  is  to  support  projects  in  local 
communities  that  provide  long  term 
shelter,  skill  training  and  support 

ser%  ices  to  homeless  youth;  to  assist 
homeless  youth  in  making  smooth 
transitions  to  self-sufficiency;  and  to 
prevent  long-term  dependency  on  social 
services. 


4. 1'raining  and  Technical  Assistance 
(T&TA)  Grants:  The  purpose  of  this 
T&TA  is  to  improve  the  programmatic 
and  administrative  capacities  of  pubUc 
and  private  agencies  serving  runaway 
and  homeless  youth. 

This  single  announcement  for  all 
runaway  and  homeless  youth  programs 
has  been  developed  in  order  to  save 
both  the  field  and  the  Federal 
goveriiment  significant  rtsources.  Also, 
the  single  announcement  provides  the 
field  with  the  application  due  dates  for 
all  the  programs,  providing  interested 
agencies  the  means  to  forecast  the 
workload  and  resources  needed  to  apply 
for  these  grants. 

This  announcement  contains  all  the 
necessary  information  and  application 
materials  to  apply  for  funds  under  these 
grant  programs.  The  estimated  funds 
available  by  fiscal  year  and  the 
approximate  number  of  new  grants  to  be 
awarded  under  this  program 
announcement  are  as  follows: 


Program 

Fiscal 
year 

Funds  avaiJ- 
able 

New 
grants 

BCP 

OAPP  ... 
T&TA  .... 
TLP 

FY  1994 
FY  1994 
FY  1994 
FY  1995 

$14,000,000 
2  000.000 
1 .500.000 
5,000.000 

145 
20 
10 
25 

New  BCP,  DAPP,  and  T&TA  grants 
will  be  awarded  out  of  FY  1994  funds. 
New  TLP  grants  will  be  awarded  out  of 
FY  1995  funds,  subject  to  the 
appropriation  of  funds  by  the  Congress, 

In  addition  to  new  grants,  the  Family 
and  Youth  Ser\ ices  Bureau  of  liie 
Administration  on  Children,  Youth  and 
Families  anticipates  providing  FY  1994 
continuation  funds  to  current  grantees, 
including  Demonstration  Projects 
(DEMOS),  as  follows: 


Program 

Funds  avail- 
able 

Number  of 
continu- 
ation 
grants 

BCP  

DAPP 

TLP 

DEMOS  

S23. 23 1,452 
9.780.702 
5.095,643 
1 ,288,000 

205 

105 

41 

8 

Grantees  eligible  for  tliese 
contiiiuation  grants  will  receive  a  letter 
to  that  effect  from  the  appropriate 
Regional  grants  management  office  and 
should  not  submit  their  continuation 
applications  in  response  to  this 
announcement.  Only  applications  for 
new  grants  are  solicited  through  this 
announcement. 

DATES:  The  deadlines  or  closing  dates 
for  receipt  of  applications  for  new  grants 
under  this  announcement  are  as  follows: 


Programs 

Closing  dates 

BCP  

TLP 

DAPP 

T&TA  

June  15,  1994 
June  28,  1994. 
July  12,  1994. 
July  12.  1994. 

ADDRESSES:  Application  receipt  point: 
Department  of  Health  and  Human 
Serv ices.  Administration  for  Children 
and  Families.  Division  of  Discretionary- 
Grants.  370  L'Enfant  Promenade.  SW., 
Aerospace  Building,  6th  Floor, 
Washington.  DC  20447.  Attn:  Maiso 
Brvant,  ACF-94-ACYF/RHYP. 

Envelopes  containing  applications 
must  clearly  indicate  the  specific 
program  that  the  application  is 
addressing:  Basic  Center  Program  (BCP), 
Drug  Abuse  Prevention  Program 
(DAPP).  Transitional  Living  Program 
(TLP),  or  Training  and  Tcchrucal 
Assistance  Grants  (T&TA). 
FOR  FURTHER  INFORMATION  CONTACT: 
Administration  on  Children,  1i  outh  and 
Families.  Family  and  Youth  Services 
Bureau.  PO  Box  1182.  Washington.  DC 
20013;  Telephone:  1-800-351-2293. 
SUPPLEMENTARY  INFORMATION:  This 
program  amiouncement  consists  of  six 
parts.  Part  I  provides  general 
information  for  potential  applicants 
who  wish  to  apply  to  operate  programs 
serving  runaway  and  homeless  youth. 
Part  II  contains  the  evaluation  criteria 
against  which  all  applications  will  be 
competitively  reviewed,  evaluated  and 
rated.  Part  III  contains  specific 
information  necessary  to  apply  for  funds 
under  each  of  the  three  service  programs 
and  the  Training  and  Technical 
Assistance  grants.  Part  IV  describes  the 
application  process.  Part  V  provides 
instructions  on  the  assembly  and 
submission  of  applications.  Part  VI 
contains  appendices  to  be  consulted  in 
preparation  of  applications.  .^11  forms 
needed  to  prepare  applications  for  any 
of  the  programs  are  found  in  Part  VI, 
Appendix  I,  of  this  announcement. 

The  following  outline  is  provided  to 
assist  in  the  review  of  this  Federal 
Register  announcement: 

Part  I:  Genera!  Information 

A.  Background  on  Ruisaway  and  Homeless 
Youth 

B.  Legislative  Authority 

C.  Program  Purpose.  Goals,  and  Objet  tives 
of  the  Federal  Runaway  and  Homeless 
Youth  Grant  Programs 

1.  Basic  Center  Program  for  Runaway  and 
Homeless  Youth 

2.  Dnig  Abuse  Education  and  Prevention 
Progxam  for  Runaway  and  Homeless 
Youth 

3.  Transitional  Living  Program  for 
Homeless  Youth 

4.  Training  and  Technical  Assistance 
Grants 

D.  Definitions 
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Ej  Final  Priorities 

l.|  Public  Comments  in  Response  to  the 

iProposed  Priorities 
2!  Final  Program  Priorities  for  Fiscal  Year 

1994 
a.  Direct  Ser\ice  Grants  for  Runaway  and 
Homeless  Youth 
Basic  Center  Profyam  Grants 
Transitional  Living  Program  Grants 
National  Communirations  System 
togram  Support 

Training  and  Technical  Assistance 
Jrants 

^Jational  Clearinghouse  on  Runaway 
nd  Homeless  Youth 
Management  Infonnation  System  (MIS) 
Monitoring  Support  for  FYSB  Programs 
Research  and  Demonstration  Initiatives 
e.  Bvaluation  Studies 
(1   Evaluation  of  the  Transitional  Living 

frogram  for  Homeless  Youth 
(2  Development  of  Evaluation  Manuals  for 
Jse  in  ACYF  Programs 

F.  Bligible  Applicants 

G.  Availability  of  Funds 
1.  Bbsic  Center  Program  for  Runaway  and 

^omeless  Youth 
.  Orug  Abuse  Education  and  Prevention 
J'ogram  for  Ranawiiy  and  Homele<;s 
outh 

ansitional  Living  Program  for 
omeless  Youth 

Iraining  and  Technical  Assistance 
|ants 

Juration  of  Projects 
Maximum  Federal  Share  and  Grantee 
Share  of  the  Project 
Part  II:  Evaluctinn  Criteria 
Part  HI:  Priority  Areas 
A.  Basic  Center  Program  for  Runaway  and 

Homeless  Youth 
B. prjg  Abuse  Education  and  PrevenlionL 
Ptogram  for  Runaway  and  Homeless 
Youth 

C.  JTransitional  Living  Program  for 
Hcmeless  Youth 

D.  Triining  and  Technical  Assistance 
Qrants 

Part  EV:  Application  Process 

A.  Assistance  to  Prospective  Grantees 

B.  Application  Requirements 

C  Paperwork  Reduction  Act  of  1980 
D.  Notification  Under  Executive  Ordnr 
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£.  A^'ailal 


E.  A^'ailabiiity  of  Forms  and  Other 
Materials 

F.  Application  Consideration 
Part  V:  Application  Assembly  and 

Submission 
Part  VI:  Appendices 

A.  Basic  Center  Program  Performaiu  e 
Standards 

B.  National  Runaway  Switchboard 

C.  National  Clearinghouse  on  Runaway  and 
Homeless  Youth 

D.  Runaway  and  Homeless  Youth 
Continuation  Grantees 

1.  Basic  Center  Program  for  Runaway  and 
Homeless  Youth 

2.  Transitional  Living  Program  for 
Homeless  Youth 

3.  Drug  Abuse  Prevention  Program  for 
Runaway  and  Hqjpeless  Youth 

E.  Basic  Center  Program  Allocations  by 
State 

F.  Administration  for  Children  and 
Families  Regional  Ofl~ice  Youth  Contacts 


G  Training  and  Technical  Assistance 

Providers 
H.  State  Single  Points  of  Contact 
I.  Forms  and  Instructions 

Part  I.  General  Information 

A.  Background  on  Runawav  and 
Homeless  Youth 

The  Familv  and  Youth  Ser\ices 
Bureau  (FYSB).  within  the 
Administration  on  Children,  Youth  and 
Families  (ACYF),  administers  programs 
that  support  services  to  an  adolescent 
population  of  approximately  1.3  milHon 
runaway  and  homeless  youth.  Many  of 
these  youth  have  left  home  to  escape 
abusive  situations,  or  because  their 
parents  could  not  provide  them  with  the 
basic  needs  of  food,  shelter  and  a  safe 
supportive  environment.  Many  live  on 
the  streets. 

While  living  on  the  streets  or  away 
from  home  without  parental 
supervision,  these  youth  are  highly 
vulnerable.  They  may  become  victims  of 
street  violence,  or  may  be  exploited  by 
dealers  of  illegal  drugs.  Usually  lacking 
marketable  skills,  they  may  be  drawn 
into  shoplifting,  prostitution,  and 
dealing  drugs  in  order  to  earn  money  for 
food,  clothing,  and  other  daily  expenses. 
Without  a  Hxed  address  or  regular  place 
to  sleep,  they  often  drop  out  of  school, 
forfeiting  their  opportunities  to  learn 
and  to  become  independent,  self- 
sufficient,  contributing  members  of 
society.  As  street  people,  they  may  try 
to  survive  with  little  or  no  contact  with 
medical  professionals,  the  result  being 
that  their  health  problems  may  go 
untreated  and  may  worsen.  Without  the 
support  of  family,  schools,  and  other 
community  institutions,  they  may  not 
acquire  the  personal  values  and  work 
skills  that  will  enable  them  to  enter  or 
advance  in  the  world  of  work  at  other 
than  the  most  minimal  levels.  Finally, 
as  street  people,  they  may  create 
substantial  law  enforcement  problems, 
endangering  both  themselves  and  the 
communities  in  which  they  are  located. 
All  these  problems,  real  and  potential, 
call  for  a  nationwide,  community-based 
program  to  address  the  needs  of 
runaway  and  homeless  youth. 

B.  Legislative  Authority 

Grants  for  the  Basic  Center  Program 
for  Runaway  and  Homeless  Youth  are 
authorized  by  Part  A  of  the  Runaway 
and  Homeless  Youth  Act  (RHY  Act).  42 
U.S.C.  5701  et  seq.  The  RHY  Act  was 
enacted  as  Title  III  of  the  Juvenile 
Justice  and  Delinquency  Prevention  Act 
of  1974  (Pub.  L.  93-415).  and  amended 
by  the  Juvenile  Justice  Amendments  of 
1977  (Pub.  L.  95-115).  the  Juvenile 
Justice  Amendments  of  1980  (Pub.  L.96- 
509).  the  Juvenile  Justice  Amendments 


hi  1984  (Pub.  L.  98-173),  the  Anti-Drug 
Abuse  Act  of  1988  (Pub.  L.  100-690), 
and  the  Juvenile  Justice  and 
Delinquency  Prevention  Act 
Amendments  of  1992  (Pub.  L.  102-586) 

Grants  for  the  Transitional  Living 
Program  for  Homeless  Youth  are 
authorized  under  Part  B  of  the  Runaway 
and  Homeless  Youth  Act.  Part  B  was 
established  in  1988  as  part  of  Public 
Law  100-690. 

Grants  for  the  Drug  Abuse  Education 
and  Prevention  Program  for  Rimaway 
and  Homeless  Youth  are  authorized 
under  section  3511  of  Public  Law  100- 
690,  the  Anti-Drug  Abuse  Act  of  1988 
(Anti-Drug  Abuse  Act),  which 
established  the  Drug  Abuse  Education 
and  Prevention  Program  for  Runaway 
and  Homeless  Youth,  as  amended  by 
Public  Law  102-132. 

Grants  for  Training  and  Technical 
Assistance  are  authorized  under  section 
342  of  the  Runaway  and  Homeless 
Youth  Act,  as  amended,  and  section 
351 1  of  the  Anti-Drug  Abuse  Act  of 
1988,  as  amended. 

C.  Purpose,  Goals  and  Objectives  of  the 
Federal  Runaway  and  Homeless  Youth 
Grant  Programs 

1.  Basic  Center  Programs  for  Runawav 
and  Homeless  Youth 

The  overall  purpose  of  the  BCP  is  to 
provide  financial  assistance  to  establish 
or  strengthen  community-based  centers 
that  address  the  immediate  needs  (e.g., 
outreach,  temporary  shelter,  food, 
clothing,  counseling,  and  aftercare 
sen  ices)  of  runaway  and  homeless 
youth  and  their  families.  Services 
supported  by  this  program  are  to  be 
outside  the  law  enforcement,  the  child 
welfare,  the  mental  health,  and  the 
juvenile  justice  systems.  The  program 
goals  and  objectives  of  Part  A  of  the 
RHY  Act  are  to: 

a.  Alleviate  problems  of  runaway  and 
homeless  youth. 

b.  Reunite  youth  with  their  families 
and  encourage  the  resolution  of 
intrafamily  problems  through 
counseling  and  other  ser\ices, 

c.  Strengthen  family  relationships  and 
encoiu-age  stable  living  conditions  for 
youth,  and 

d.  Help  youth  decide  upon 
constructive  coiuses  of  action. 

2.  Drug  Abuse  Education  and 
Prevention  Program  for  Runaway  and 
Homeless  Youth 

The  overall  purpose  of  the  DAPP  is  to 
help  communities  address  the  problem 
of  drug  abuse  among  runaway  and 
homeless  youth  through  the  prevention, 
early  intervention,  and  reduction  of 
drug  dependency.  The  specific  goals 
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and  objectives  of  the  program,  as  set 
forth  in  section  3511  of  the  Act,  are  to: 

a  Provide  individual,  family,  and 
group  counseling  to  runaway  youth  and 
thi'ir  famiUes  and  to  homeless  youth  for 
the  purpose  of  preventing  or  reducing 
the  illicit  use  of  drugs  by  such  youth; 

b.  Develop  and  support  peer 
counseling  programs  related  to  the  illicit 
use  of  drugs  by  runaway  and  homeless 
youth; 

c.  Develop  and  support  community 
education  activities  related  to  the  illicit 
use  of  drugs  by  runaway  and  homeless 
youth,  including  outreach  to  individual 
youth; 

d.  Provide  runaway  and  homeless 
youth  in  rural  areas  w  ith  assistance 
(including  the  development  of 
community  support  groups)  related  to 
tlie  illicit  use  of  drugs; 

e.  Provide  information  and  tmining 
regarding  issues  related  to  the  illicit  use 
of  drugs  by  runaway  and  homeless 
youth  to  individuals  providing  services 
to  these  youth; 

f.  Support  research  on  illicit  drug  use 
by  runaway  and  homeless  youth,  the 
effects  on  such  youth  of  drug  abuse  by 
fiimily  members,  and  any  correlation 
between  such  use  and  attempts  at 
suicide;  and 

g  Improve  the  availability  and 
coordination  of  local  services  related  tf) 
drug  abuse  fur  runaway  and  homeless 
youth. 

3.  Transitional  Li\  ing  Program  for 
Homeless  Youth 

The  overall  purpose  of  the  TLP  is  to 
support  programs  which  assist  older 
homeless  youth  in  m.aking  a  successful 
transition  to  self-sufficient  living  and  to 
prevent  long-term  dependency  on  social 
services.  The  specific  goals  and 
ohjertjves  of  the  program,  as  set  forth  in 
F'art  B  of  the  Act.  are  to: 

6.  Provide  stable,  safe  living 
accommodations  while  a  homeless 
youth  is  a  program  participant; 

b.  I'iovide  the  ser.  ices  necessary  to 
assist  homeUss  youth  in  developing 
both  the  skills  and  personal 
characteristics  needed  to  enable  them  to 
live  independently; 

c.  Provide  education,  information  and 
counseling  aimed  at  preventing,  treating 
and  reducing  substance  abuse  among 
homeless  youth; 

d.  Provide  homeless  youth  with 
appropriato  referrals  and  access  to 
medical  and  mental  health  treatment; 
and 

e.  Provide  the  services  and  referrals 
nfx:essary  to  assist  youth  in  preparing 
for  and  obtaining  employment. 

The  Administration  on  Children, 
Youth  and  Families  will  award  grants 
for  these  programs  lo  support  direct 


services  to  runaway  and  homeless 
youth.  Specifics  regarding  each  of  these 
grant  programs  are  found  in  Part  lU, 
Sections  A-C,  of  this  announcement. 

4.  Training  and  Technical  Assistance 
Grants 

The  overall  purpose  of  the  T&TA 
grants  is  to  improve  the  programmatic 
and  administrative  capacities  of  public 
and  private  agencies  to  serve  runaway 
and  homeless  youth.  Specifics  regarding 
these  grants  are  found  in  Part  III, 
Section  D,  of  this  announcement. 

D.  Definitions 

1.  The  term  homeless  youth  is  defined 
differently  f(T  different  programs. 

Under  Part  A  of  the  RHY  Act.  which 
authorizes  the  BCP.  the  term  homeless 
youth  means  a  person  under  18  years  of 
age  who  is  in  need  of  services  and 
without  a  place  of  shelter  where  he  or 
she  receives  supervision  and  care.  This 
definition  applies  to  all  Basic  Center 
projtK;ts  and  can  be  found  in  45  CFR 
1351.1(f). 

Under  Part  B  of  the  RHY  Act,  which 
authorizes  the  TIJ*.  homeless  youth 
means  an  individual  who  is  not  less 
than  16  years  of  age  and  not  more  than 
21  years  of  age;  for  whom  it  is  not 
possible  to  live  in  a  safe  envirormient 
w  ith  a  relative;  and  w  ho  has  no  other 
safe  alternative  living  arrangement.  This 
definition  applies  to  all  TLP  projects 
and  can  be  found  in  section  321(b)(1)  of 
the  RHY  Act. 

2.  The  ter.Ti  pv.blic  agency  means  any 
State,  unit  of  local  government, 
combination  of  such  States  or  units,  or 
any  agency,  department,  or 
instrumentality  of  any  of  the  forej,f  >ing 
This  definition  applies  to  all  ruiiaway 
and  homeless  youth  programs  and  can 
be  found  in  section  3601(8)  of  the  Anti- 
Drag  .'Vbuse  Act,  incorporating  by 
reference  section  103(11)  of  tlie  Juvenile 
justice  and  Delinquency  Prevention  Act 
of  1974,  as  amended. 

3.  The  term  runaway  youth  means  a 
person  under  18  years  of  age  who 
absents  himself  or  herself  from  home  or 
place  of  legal  residence  without  the 
permission  of  parents  or  Ic^al  guardian. 
This  definition  applies  to  all  Basic 
Center  programs  and  can  be  found  in  45 
CFR  1351. l(k). 

4.  The  term  shelter  includes  host 
homes,  group  homes  and  superv  ised 
apartments.  This  definition  applies  to 
all  TLP  programs  and  is  referenced  in 
section  322(1)  of  the  RHY  Act.  As 
currently  understood  in  the  field: 

Host  homes  are  facilities  providing 
shelter,  usually  in  the  home  of  a  family, 
under  contract  to  accept  runaway  and/ 
or  homeless  youth  assignwl  by  the  TLI' 


service  provider,  and  are  licensed 
according  to  State  or  local  laws. 

Group  home  are  single-site  residential 
facilities  designed  to  house  TLP  clients 
who  may  be  new  to  the  program  and/ 
or  require  a  higher  level  of  superv  ision. 
These  dwellings  operate  in  accordance 
with  State  or  local  housing  codes  and 
licensure. 

Supervised  apartments  are  single-unit 
dvveUings  or  multiple-unit  apartment 
houses  operated  under  Uie  auspices  of 
the  TLP  serv  ice  provider  for  the  purpose 
of  housing  program  participants. 

5.  The  term  State  means  any  State  of 
the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  Guam,  the  Virgin  Islands, 
American  Samoa,  the  Commohwealth  of 
the  Northern  Marianas,  and  the  Trust 
Territory  of  the  Pacific  Islands  (Paiau). 
This  definition  applies  to  all  runaway 
and  homeless  youth  programs  and  can 
be  found  in  section  3601(10)  of  the  Anti- 
Drug  Abuse  Act,  incorporating  by 
reference  section  103(7)  of  the  juvenile 
Justice  and  Delinquency  Prevention  Act 
of  1974,  as  amended. 

6.  The  term  temporary  shelter  means 
the  provision  of  short-term  (maximum 
of  15  days)  room  and  board  and  core 
crisis  intervention  services  on  a  24  hour 
basis.  This  definition  applies  to  all  Basic 
Center  Program  grantees  and  can  be 
found  in  45  CFR  1351. l(o). 

7.  The  term  transitional  living  youth 
project  means  a  pro)e<jt  that  provides 
shelter  and  services  de^igned  to 
promote  transition  to  self-sufficient 
living  and  to  prevent  long-term 
dependency  on. social  services.  This 
definition  applies  to  all  TLP  program 
grantees  and  is  found  in  section 
321(V.)(2)oflhePvHY.\ct. 

£'.  Final  Priorities 

Section  364  of  the  Runaway  and 
Homeless  Youth  Act  (RHY  Act)  requires 
the  Department  to  publish  annually  for 
public  comment  a  proposed  plan 
specifying  priorities  the  DepeLrtment 
will  follow  in  awarding  grants  and 
contracts  under  the  RHY  Act.  The 
proposed  plan  for  FY  1994  was 
published  in  the  Federal  Register  on 
januar)'  28.  1994  and  requested 
comments  and  recommendations  from 
the  field. 

1.  Public  Comments  in  Response  to  the 
I'roposed  Priorities 

The  Family  and  Youth  Servians 
Bureau  (FYSB)  received  13  written 
responses  from  a  number  of  sources, 
including  Runaway  and  Homeless 
Youth  Program  grantess  in  seven 
different  States.  The  responses  were 
generally  supportive  and  the  following 
summarizes  the  major  issues  raised: 
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^.  A  number  of  respondents  suggested 
that  applicants  with  demonstrated 
experience  in  providing  quality  direct 
services  to  runaway  and  homeless  youth 
be  awarded  extra  points  in  the 
evaluation  and  ranking  of  their  grant 
applications.  The  Administration  for 
Children,  Youth  and  Families  agrees 
with  this  suggestion.  Accordingly, 
applicants  documenting  such 
experience  may  receive  up  to  five  (5) 
extra  points  beginning  with  the  current 
(FY  1994)  reviews. 

b.  A  number  of  respondents 
supported  the  proposaHo  increase  the 
project  periods  of  the  new  Training  and 
Technical  Assistance  (T&TA)  awards 
from  three  to  five  years.  The  five-year 
project  period  will  be  adopted. 

c.  A  number  of  respondents  suggested 
that  the  proposed  focus  of  T&TA 
activities  on  findings  resulting  from  the 
monitoring  of  runaway  and  homeless 
youth  grantees  might  be  too  narrow. 
They  suggested  that  T&TA  activities 
should  also  address  the  perceived  needs 
of  local  grantees,  such  as  services  to 
special  populations  and  adherence  to 
local  and  State  licensing  requirements. 
The  Administration  on  Children,  Youth 
and  Families  recognizes  that  T&TA 
providers  may  take  into  account  such 
justified  training  needs,  so  long  as  a 
major  emphasis  is  placed  on  assisting 
grantees  in  program  improvement 
efforts,  especially  those  efforts  related  to 
the  findings  from  program  monitoring 
activities. 

d.  A  number  of  respondents  expressed 
concern  that  budget  limitations  on 
travel  for  Federal  staff  might  lead  to 
peer  reviewers  making  site  visits 
unaccompanied  by  Federal  staff,  and 
that  negative  evaluations  by  the  peers 
might  undercut  Federal  support  for  the 
affected  grantees.  The  AdminisUation 
on  Children,  Youth  and  Families 
recognizes  that  peer  reviewers  can 
assess  program  operations  &x»m  a 
professional  point  of  view,  identifying 
areas  of  strength  and  areas  for 
improvement,  but  that  only  Federal  staff 
can  be  responsible  for  identifying  and 
evaluating  comphance  issues  that  may 
affect  funding. 

a.  Several  respondents  expressed 
concern  about  the  potential  for 
consolidation  of  the  three  current, 
categorical  programs  for  runaway  and 
homeless  youth  (BCP,  DAPP,  and  TUP) 
into  a  single  program.  Specific  concerns 
included  the  negative  effects  of  limited 
funding,  the  possible  neglect  of  RHY 
seri  ices  in  rural  areas,  and  the 
difficulties  of  a  single  grantee  being 
required  to  address  the  entire  range  of 
youth  problems.  The  Administration  on 
Children,  Youth  and  Families  is  aware 
of  these  and  a  number  of  other  concerns 
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and  issues  regarding  consolidation,  and 
any  effort  to  consohdate  these  programs 
would  include  consultation  with  the 
field  regarding  implementation. 

f.  A  number  of  respondents  requested 
that  they  be  sent  information  about 
applying  for  runaway  and  homeless 
youth  grants.  All  respondents  will  be 
entered  into  the  mailing  list  to  receive 
announcements  of  grant  solicitations. 

To  the  extent  feasible.  ACYF 
addressed  these  and  all  other  public 
comments  in  preparing  the  final 
priorities.  The  final  program  priorities 
below  reflect  the  changes  made  in  the 
proposed  priorities  in  light  of  the 
comments  received. 

2.  Final  Program  Priorities  for  Fiscal 
Year  1994 

a.  Direct  Service  Grants  for  Runaway 
and  Homeless  Youth. 

(1)  Basic  Center  Program  Grants. 

Part  A,  section  311  of  the  Runaway 
and  Homeless  Youth  Act,  as  amended, 
authorizes  grants  to  public  and  private 
entities,  (State,  Territorial,  county,  and 
local  governments;  agencies  and 
subagencies  of  these  governments; 
private  for-profit  and  private  non-profit 
organizations;  American  Indian  Tribes) 
and  to  combinations  of  such  entities,  to 
establish  and  operate  Basic  Centers  for 
Runaway  and  Homeless  Youth. 

Approximately  350  new  and 
continuation  Basic  Center  Program 
grants  will  be  funded  in  FY  1994  to 
support  organizations  which  provide 
emergency  services  to  runaway  and 
homeless  youth  that  include  temporary 
shelter,  food,  clothing,  counseUng. 
aftercare,  and  related  services  which  are 
provided  outside  the  law  enforcement, 
child  welfare,  mental  health  and 
juvenile  justice  systems. 

Part  III,  section  A  of  this  publication 
announces  the  availability  of  funds  for 
these  grants,  and  includes  the  minimum 
requirements  that  applicants  must 
address  in  their  applications  for  Basic 
Center  Program  funds. 

In  FY  1994,  approximately  two-thirds 
of  the  current  Basic  Center  grantees 
(those  whose  grant  periods  expire  in  FY 
1995  or  FY  1996)  will  be  awarded 
noncompetitive  continuation  funds.  The 
remaining  grantees  (those  whose  grant 
periods  expire  in  FY  1994)  will  have  the 
opportunity  to  compete  for  new  grant 
awards  by  submitting  new  competitive 
applications.  All  other  eligible  youth- 
serving  agencies  not  holding  current 
awards  may  also  apply  for  these  new 
competitive  funds. 

(2)  Transitional  Living  Program 
Grants. 

Part  B,  section  321  of  the  Runaway      - 
and  Homeless  Youth  Act,  as  amended, 
authorizes  grants  to  establish  and 
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operate  transitional  living  projects  for 
homeless  youth.  This  program  is 
structured  to  help  older,  homeless  youth 
achieve  self-sufficiency  and  avoid  long- 
term  dependency  on  social  services. 
Transitional  living  projects  provide 
shelter,  skills  training,  and  support 
services  to  homeless  youth  ages  16 
through  21  for  a  continuous  period  not 
exceeding  18  months. 

A  competition  for  new-start  TLP 
awards  was  held  in  the  summer  of  1993 
(in  the  last  quarter  of  FY  1993)  and 
successful  applicants  were  awarded  a 
total  of  S5.966.650  in  FY  1994  funds, 
beginning  on  October  1, 1993  (the  first 
quarter  of  FY  1994).  The  remaining  FY 
1994  program  funds  will  be  awarded  in 
the  form  of  continuations  to  ongoing 
grants. 

This  announcement  solicits 
applications  for  new  Transitional  Living 
Program  grant  awards  to  be  supported 
with  FY  1995  funds,  subject  to  the 
appropriation  of  these  funds  by 
Congress.  Project  periods  for  these  new 
awards  will  begin  when  FY  1995  funds 
are  appropriated  and  made  available  to 
ACYF.  but  in  no  case  will  they  begin 
prior  to  October  1. 1994.  By  soUdting 
applications  and  making  funding 
decisions  during  1994.  we  will  enable 
current  grantees  not  eligible  for  FY  1994 
continuation  funds  to  compete  for  new 
grants  to  be  funded  early  In  FY  1995 
and  to  continue  their  existing  projects 
with  a  minimal  disruption  of  servict^s.  if 
successful  in  the  competition. 

Part  III,  section  C  ol  this  publication 
axmounces  the  anticipated  availability 
of  funds  for  these  FY  1995  grants,  and 
includes  the  minimum  requirements 
that  applicants  must  address  in  their 
grant  proposals. 

b.  National  Communications  System. 
Part  C,  section  331  of  the  Runaway 

and  Homeless  Youth  Act,  as  amended, 
mandates  support  for  a  national 
communications  system  to  assist 
runaway  and  homeless  youth  in 
communicating  with  their  families  and 
with  service  providers. 

In  FY  1991,  a  three-year  grant  was 
awarded  to  the  National  Runaway 
Swritchboard,  Inc.,  in  CJiicago,  Illinois, 
to  operate  the  system.  This  grant 
expired  in  FY  1994. 

An  announcement  soliciting  grant 
applications  to  operate  the  system  for 
five  years  was  published  in  the  Federal 
Register  on  December  27.  1993. 

c.  Program  Support. 
(1)  Training  and  Technical  Assistance 

Gran'r. 

Part  D,  section  342  of  the  RHY  Act 
authorizes  the  Department  to  make 
grants  to  statewide  and  regional 
nonprofit  organizations  to  provide 
training  and  technical  assistance 
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(T&TA)  to  organizations  that  are  eligible 
to  receive  service  grants  under  the  Act. 
Organizations  eligible  to  receive  this 
T&TA  include  the  Basic  Centers 
authorized  under  Part  A  of  the  Act  and 
the  Transitional  Living  grantees 
authorized  under  Part  B.  In  addition, 
section  3511  of  the  Anti-Drug  Abuse  Act 
of  1988.  which  authorized  the  Drug 
Abuse  Education  and  Prevention 
Program  for  Runaway  and  Homeless 
Youth  (DAPP).  authorizes  support  for 
T&TA  to  runaway  and  homeless  youth 
service  providers.  The  purpose  of  this 
T&TA  is  to  strengthen  the  programs  and 
to  enhance  the  knowledge  and  skills  of 
youth  service  workers. 

In  FY  1991.  the  Family  and  Youth 
Services  Bureau  awarded  ten 
Cooperative  Agreements,  one  in  each  of 
the  ten  Federal  Regions,  to  provide 
T&TA  to  agencies  funded  under  the 
three  Federal  programs  for  runaway  and 
homeless  youth  (the  Basic  Center 
Program,  the  Transitional  Living 
Program,  and  the  Drug  Abuse 
Prevention  Program).  Each  Cooperative 
Agreement  was  unique,  being  based  on 
the  characteristics  and  different  T&TA 
needs  in  the  respective  Regions.  Each  of 
the  Cooperative  Agreements  has  a  three- 
year  project  period  that  will  expire  in 
FY  1994. 

This  announcement  solicits 
applications  for  new  five-year 
Cooperative  Agreements  to  be  supported 
with  FY  1994  funds.  Specific 
application  information  and  evaluation 
criteria  are  addressed  in  Part  III,  Section 
D. 

(2)  National  Clearinghouse  on 
Runaway  and  Homeless  Youth. 

In  June  1992.  a  five-year  contract  was 
awarded  to  establish  and  operate  the 
National  Clearinghouse  on  Runaway 
and  Homeless  Youth  to  serve  as  a 
central  information  point  for 
professionals  and  agencies  involved  in 
the  development  and  implementation  of 
services  to  runaway  and  homeless 
youth. 

The  Clearinghouse  is  in  full  operation 
and  is  currently  collecting  materials  and 
responding  to  requests  for  information. 
Non-competitive  continuation  funding 
will  be  awarded  to  sustain  the 
Clearinghouse  in  FY  1994. 

(3)  Management  Information  System 
(MIS). 

In  FY  1992.  a  three-year  contract  was 
awarded  to  implement  the  Runaway  and 
Homeless  Youth  Management 
Information  System  (MIS)  across  three 
FYSB  programs:  The  Runaway  and 
Homeless  Youth  Basic  Center  Program, 
the  Transitional  Living  Program,  and  the 
Drug  Abuse  Prevention  Program.  The 
MIS,  now  a  mandatory  data  collection 
system,  is  designed  to  be  used  as  a 


management  tool  for  individual 
programs.  In  addition,  FYSB  uses  the 
data  generated  by  the  system  to  produce 
reports,  to  conduct  analyses  regarding 
the  programs,  and  to  provide 
information  for  required  reports  to 
Congress  on  efforts  to  serve  runaway 
and  homeless  youth. 

Non-competitive  continuation 
funding  will  be  awarded  to  sustain  the 
MIS  in  FY  1994. 

(4)  Monitoring  Support  for  FYSB 
Programs. 

In  FY  1993.  FYSB  developed  a 
comprehensive  monitoring  instrument 
and  set  of  site  visit  protocols,  including 
a  peer-monitoring  component,  for  the 
Runaway  and  Homeless  Youth  Basic 
Center  Program,  the  Transitional  Living 
Program,  and  the  Drug  Abuse 
Prevention  Program.  Additionally  in  FY 
1993.  a  contract  to  provide  logistical 
support  for  the  peer  monitoring  system 
was  awarded. 

The  new  peer  monitoring  system  will 
improve  Federal  oversight  of  the  RHY 
programs  and  will  identify  program 
innovations  along  with  program 
strengths  and  weaknesses.  The  findings 
will  be  used  to  direct  the  provision  of 
technical  assistance  and  to  inform 
policy  development. 

Continuation  funding  for  the  logistical 
contractor  will  be  provided  in  FY  1994. 

d.  Research  and  Demonstration 
Initiatives. 

Section  343  of  the  Act  authorizes  the 
Department  to  make  grants  to  States, 
localities,  and  private  entities  to  carry 
out  research,  demonstration,  and  service 
projects  designed  to  increase  knowledge 
concerning  and  to  improve  services  for 
runaway  and  homeless  youth.  These 
activities  are  important  in  order  to 
identify  emerging  issues  and  to  develop 
and  test  models  which  address  such 
issues. 

In  FY  1993,  first-year  funding  was 
awarded  to  eight  grantees  to  develop 
models  of  services  to  youth  in  rural 
areas.  These  grants  are  expected  to 
produce  written  descriptions  of  the 
proposed  service  models,  to  identify 
issues  related  to  model  implementation, 
and  to  generate  information  on  youth 
and  program  outcomes.  The  models  will 
also  incorporate  formal  collaboration 
with  other  major  youth-serving  agencies 
in  the  rural  areas. 

Continuation  funding  of  these  eight 
grants  will  be  provided  in  FY  1994. 

e.  Evaluation  Study. 
Continuation  funding  will  be  awarded 

to  an  ongoing  evaluation  study  entitled 
"Development  of  Manuals  for  ACYF  to 
Use  in  Evaluating  Demonstration 
Projects"  (FY  1993-present).  This 
project  is  developing  general  and 
specific  manuals  to  assist  ACYF 


grantees  in  the  design  and 
implementation  of  their  internal 
program  evaluations.  One  of  the  specific 
manuals  will  be  designed  for  FYSB 
grantees. 

F.  Eligible  Applicants 

The  legislation  authorizing  the 
runaway  and  homeless  youth  programs 
addressed  in  this  Federal  Register 
announcement  identifies  "eligible 
applicants"  differently.  Accordingly,  the 
definition  appropriate  to  each 
individual  program  is  found  in  Part  III 
of  this  announcefnent  as  a  part  of  each 
priority  area  description. 

Organizations  that  have  current  Basic 
Center  and/or  Drug  Abuse  Prevention 
Program  grants  with  project  periods 
ending  in  FY  1994  and  all  remaining 
eligible  applicants  may  apply  for  new 
grants  for  either  or  both  of  these  two 
programs.  Basic  Center  and  DAPP 
grantees  with  one  or  two  years 
remaining  on  their  current  awards  and 
the  expectation  of  continuation  fundinp 
in  FY  1994  may  not  apply  for  new 
grants  under  that  particular  grant 
program. 

Organizations  that  have  current 
Transitional  Living  Program  grants  with 
project  periods  ending  in  FY  1994  and 
all  remaining  eligible  applicants  may 
apply  for  new  Transitional  Living 
Program  grants.  Transitional  Living 
Program  grantees  with  one  or  two  years 
remaining  on  their  current  awards  and 
the  expectation  of  continuation  funding 
in  FY  1994  may  not  apply  for  new 
grants  under  that  particular  grant 
program. 

Statewide  and  Regional  nonprofit 
organizations,  and/or  combinations  of 
such  organizations,  with  demonstrated 
experience  in  providing  services  to 
runaway  and  homeless  youth  service 
providers  are  eligible  to  apply  for  T&TA 
grants. 

Applicants  may  refer  to  Part  VI, 
Appendix  D  for  a  listing  of  current 
grantees  that  are  ineligible  to  apply  for 
one  or  more  of  these  grant  programs. 

Non-profit  applicants  which  have  not 
previously  received  financial  support 
from  the  Administration  on  Children, 
Youth  and  Families  must  submit  proof 
of  their  non-profit  status  with  their  grant 
application.  This  can  be  done  either  by 
making  reference  to  the  applicant's 
listing  in  the  Internal  Revenue  Service's 
(IRS)  most  recent  list  of  tax-exempt 
organizations  or  by  submitting  a  copy  of 
its  letter  from  the  IRS  (IRS  Code, 
sections  501(c)(3)  and  .S01(c)(6)).  Non- 
profit applicants  cannr  t  he  funded 
without  acceptable  proof  of  :his  status. 
Failure  to  provide  pro<  f  of  nonprofit 
status  will  result  in  rejection  of  the 
application.  Such  applications  will 
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recaivQ  no  further  consideration  from 
ACF.  For-profit  entities  may  participate 
as  grantees  under  Priority  Area  A, 
Runaway  and  Homeless  Youth  Basic 
Center  Programs,  but  may  participate 
only  as  sub-grantees  for  any  other 
priority  areas  in  this  announcement. 

G.  Availability  of  Funds 

The  Administration  on  Children, 
Youth  and  Famihes  expects  to  award 
approximately  600  new  and 
continuation  grants  to  serve  runaway 
and  homeless  youth  in  FY  1994.  Dollar 
amounts  to  be  awarded  by  fiscal  year 
and  program  are  as  follows: 

1.  Basic  Center  Program  for  Runaway 
and  Homeless  Youth 

The  Administration  on  Children, 
Youth  and  Families  expects  to  award 
$32,499,000  in  Basic  Center  Program 
grants  in  FY  1994.  Of  this  total, 
518.377,159  will  be  awarded  in  the  form 
of  non-competitive  continuations  to 
current  grantees,  and  the  remaining 
$14,121,841  will  be  available  for 
competitive,  new-start  awards.  In 
accordance  with  the  RHY  Act,  the  funds 
will  be  divided  among  the  Stales  in 
proportion  to  their  respective 
populations  under  the  age  of  18.  We 
recognize  that  the  RHY  Act  also 
conditionally  requires  that  the  amounts 
allotted  to  each  State  (including  the 
District  of  Columbia  and  Puerto  Rico)  be 
at  least  5100,000,  and  the  amounts 
allotted  to  the  Virgin  Islands,  Guam, 
American  Samoa,  the  Trust  Territory  of 
the  Pacific  Islands  (Palau),  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  be  at  least  $45,000  each. 
However,  to  apply  these  minimum 
allocations  in  FY  1994  would  result  in 
23  of  the  remaining  States  receiving  less 
than  they  received  in  FY  1992.  Under 
these  conditions,  section  311(b)(3)  of  the 
Act  becomes  operable,  which  directs 
that  the  ongoing  State  minimum  of 
$75,000  and  the  ongoing  Territorial 
minimum  of  $30,000  continue  as  the 
basic  award  levels  in  FY  1994.  The 
amount  of  funds  available  for  both 
continuations  and  new  starts  in  each  of 
the  States  and  Territories  is  listed  in  the 
Table  of  Allocations  by  State  (Part  VI, 
Appendix  E)  which  reflects  the  FY  1994 
allocations  for  each  State.  In  this  Table, 
the  amounts  shown  in  the  column 
labeled  New  Starts  are  the  amounts 
available  for  competition  in  the 
respective  States. 

Current  Basic  Center  Program  grantees 
having  one  or  two  years  remaining  in 
their  project  periods  will  receive 
instructions  from  their  respective  ACF 
Regional  Offices  on  the  procedures  for 
applying  for  these  continuation  grants 
and  sjbouid  not  respond  to  this 


announcement.  These  grantees  are  listed 
in  Part  VI,  Appendix  D.l,  have  project 
expiration  dates  in  FY  1995  and  1996, 
and  are  not  eligible  to  apply  for  new 
Basic  Center  grants. 

Current  Basic  Center  Program  grantees 
with  project  periods  ending  by 
September  30, 1994,  and  all  other 
eligible  applicants  not  currently 
receiving  Basic  Center  funds  may  apply 
for  the  new  competitive  grants  under 
this  announcement. 

The  number  of  new  awards  made 
within  each  State  will  def)end  upon  the 
funds  available  (i.e.,  the  State's  total 
allotment  less  the  amount  required  for 
non-competing  continuations),  as  well 
as  on  the  number  of  acceptable 
apphcations.  Therefore,  where  the 
amount  required  for  non-competing 
continuations  in  any  State  equals  the 
State's  total  allotment,  no  new  awards 
will  be  made. 

All  applicants  under  this 
announcement  will  compete  with  other 
applicants  in  the  State  in  which  their 
services  would  be  provided.  In  the  event 
that  an  insufficient  number  of 
acceptable  applications  is  approved  for 
funding  from  any  State  or  jurisdiction, 
the  Commissioner,  ACYF,  will 
reallocate  the  imused  funds. 

2.  Drug  Abuse  Education  and 
Prevention  Program  for  Runaway  and 
Homeless  Youth 

In  FY  1994.  the  Administration  on 
Children,  Youth  and  Families  expects  to 
award  $2,000,000  in  new  competitive 
Drug  Abuse  Prevention  Program  grants 
and  $9,780,702  in  non-competing 
continuation  DAPP  awards. 

3.  Transitional  Living  Program  for 
Homeless  Youth 

The  Administration  on  Children, 
Youth  and  Families  awarded  $6,117,067 
for  33  new  Transitional  Living  Program 
grants  in  the  first  quarter  of  FY  1994 
(October-December  1993).  An  additional 
$5,095,648  will  be  awarded  in  FY  1994 
for  TLP  continuation  grants. 

No  additional  new  TLP  awards  will 
be  made  in  FY  1994.  However, 
applications  for  new  awards  will  be 
solicited  in  FY  1994  for  funds  to  be 
provided  in  FY  1995  (beginning  on 
October  1,  1994),  subject  to 
appropriation  of  funds  by  the  Congress. 
It  is  anticipated  that  approximately 
$5,000,000  vnll  be  available  for  these 
new  grants. 

4.  Training  and  Technical  Assistance 
Grants 

In  FY  1994,  the  Administration  on 
Children,  Youth  and  Families  estimates 
the  award  of  $1,500,000  in  new 
cooperative  agreements  for  the 


provision  of  training  and  technical 
assistance  to  RHY  grantees. 

H.  Duration  of  Projects 

This  announcement  solicits 
applications  for  projects  of  up  to  three 
years  duration  (36-month  project 
periods),  with  the  exception  of  the 
T&TA  cooperative  agreements  which 
will  be  awarded  for  five-year  project 
periods.  Initial  grant  awards,  made  on  a 
competitive  basis,  will  be  for  one-year 
(12-month)  budget  periods. 
Applications  for  continuation  grants 
beyond  the  one-year  budget  periods,  but 
within  the  36-month  project  periods, 
will  be  entertained  in  subsequent  years 
on  a  non-competitive  basis,  subject  to 
the  availability  of  funds,  satisfatlory 
progress  of  the  grantees,  and 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
government. 

/.  Maximum  Federal  Share  and  Grantee 
Share  of  the  Project 

The  maximum  amount  of  Federal 
funds  for  which  an  applicant  can  apply 
is  specified  in  each  program  description 
found  in  Part  III  of  this  announcement. 

The  legislation  authorizing  runaway 
and  homeless  youth  programs  requires 
that  grantees  provide  a  non-Federal 
match  for  Federal  funds.  In  some  cases, 
this  non-Federal  share  is  a  percent  of 
the  total  cost  of  the  project  and.  in  some 
cases,  it  is  a  percent  of  the  Federal 
share.  Specific  non-Federal  share 
requirements  for  each  Priority  Area  are 
found  in  Part  III  of  this  announcement. 

The  non-Federal  share  may  be  met  by 
cash  or  in-kind  contributions.  Federal 
funds  provided  to  States  and  services  or 
other  resources  purchased  with  Federal 
funds  may  not  be  used  to  match  project 
grants.  Applicants  which  do  not  provide 
the  required  percentage  of  non-Federal 
share  will  not  be  funded.  For-profit 
applicants  for  Basic  Center  Program 
grants  are  reminded  that  no  grant  funds 
may  be  paid  as  profit  to  any  recipient 
of  a  grant  or  sub-grant  (45  CFR  74.705), 

Part  II.  Evaluation  Criteria 

The  five  criteria  that  follow  will  be 
used  to  review  and  evaluate  each 
application  under  each  of  the  three  RHY 
programs  and  the  training  and  technical 
assistance  grants,  and  should  be  used  in 
developing  the  program  narrative.  The 
point  values  following  each  criterion 
heading  indicate  the  numerical  weight 
each  criterion  will  be  accorded  in  the 
review  process.  Note  that  the  highest 
possible  value  an  appUcatlon  can 
receive  is  105  points.  See  Criterion  4  for 
specific  information. 
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Criterion  1.  bjectives  and  Need  for 
Assistance  (15  Points) 

Pinpoint  any  relevant  physical, 
economic,  social  financial, 
institutional,  or  other  problems 
requiring  a  solution.  Demonstrate  the 
need  for  the  assistance  and  state  the 
goals  or  service  objectives  of  the  project. 
Supporting  documentation  or  other 
testimonies  from  concerned  interests 
other  than  the  applicant  may  be  used. 
Give  a  precise  location  of  the  project 
site(s)  and  area(s)  to  be  served  by  the 
proposed  project.  Maps  or  other  graphic 
aids  may  be  attached.  (The  applicant 
should  refer  to  Part  I.  Section  C,  of  this 
announcement  for  a  description  of  each 
program's  purpose.) 

Criterion  2.  Results  or  Benefits  Expected 
(20  Points) 

Identify  the  results  and  benefits  to  be 
derived  from  the  project.  State  the 
numbers  of  runaway  and  homeless 
youth  and  their  families  to  be  served, 
and  describe  the  types  and  quantities  of 
services  to  be  provided.  Identify  the 
kinds  of  data  to  be  collected  and 
maintained,  and  discuss  the  criteria  to 
be  used  to  evaluate  the  results  and 
success  of  the  project. 

Criterion  3.  Approach  (35  Points) 

Outline  a  plan  of  action  pertaining  to 
the  scope  of  the  project  and  detail  how 
the  proposed  work  will  be 
accomplished.  Describe  any  unusual 
features  of  the  project,  such  as 
extraordinary  social  and  community 
involvements,  and  how  the  project  will 
be  maintained  after  termination  of 
Federal  support.  Explain  the 
methodology  that  will  be  used  to 
determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the 
results  and  benefits  identified  are  being 
achieved. 

Criterion  4.  Staff  Background  and 
Organizational  Experience  (20-25 
Points) 

List  each  organization,  cooperator. 
consultant,  or  other  key  individuals 
who  will  work  on  the  project  along  with 
a  short  description  of  the  nature  of  their 
effort  or  contribution.  Summarize  the 
background  and  experience  of  the 
project  director  and  key  project  staff  and 
the  history  of  the  organization. 
Demonstrate  the  ability  to  effectively 
manage  the  project  and  to  coordinate 
activities  with  other  agencies. 
Legislation  authorizing  each  of  the 
Federal  Runaway  and  Homeless  Youth 
Programs  requires  that  priority  for 
funding  be  given  to  agencies  with 
experience  in  providing  direct  services 
to  runaway  and  homeless  youth.  In  line 
with  this  requirement,  applicants 


having  three  (3)  or  more  years  of 
continuous  effort  serving  runaway  and 
homeless  youth  in  one  or  more  areas  set 
forth  in  section  312  of  the  Act  are 
eligible  to  receive  an  additional  five  (5) 
points  in  this  criterion.  Applicants  are 
encouraged  to  discuss  staff  and 
organizational  experience  in  working 
with  this  population  and  may  include 
information  regarding  their  past 
performance  under  RHYP  grants. 
(Applicants  may  refer  to  the  staff 
resumes  and  to  the  Organizational 
Capabihty  Statement  included  in  the 
submission.) 

Criterion  5.  Budget  Appropriateness  (10 
Points) 

Demonstrate  that  the  project's  costs 
(overall  costs,  average  cost  per  youth 
served,  costs  for  different  services)  are 
reasonable  in  view  of  the  anticipated 
results  and  benefits.  (Applicants  may 
refer  (1)  to  the  budget  information 
presented  in  Standard  Forms  424  and 
424A  and  in  the  associated  budget 
justification,  and  (2)  to  the  results  or 
benefits  expected  as  identified  under 
Criterion  2.) 

The  Program  Narrative  information 
provided  by  the  applicant  in  response  to 
the  priority  area  description  identified 
in  Part  III  of  this  announcement  should 
be  organized  and  presented  according  to 
these  five  evaluation  criteria. 

Part  III.  Priority  Areas 

A.  Runaway  and  Homeless  Youth  Basic 
Center  Program 

Eligible  applicants:  Any  State,  unit  of 
local  government,  combination  of  units 
of  local  government,  public  or  private 
agency,  organization,  institution,  or 
other  non-profit  entity  is  eligible  to 
apply  for  these  funds.  Federally 
recognized  Indian  Tribes  are  eligible  to 
apply  for  Basic  Center  grants.  Non- 
Federally  recognized  Indian  Tribes  and 
urban  Indian  organizations  are  also 
eligible  to  apply  for  grants  as  private, 
non-profit  agencies. 

Grantees  (including  subgrantees)  with 
current  Basic  Center  grants  who  are 
eligible  to  apply  for  continuation 
funding  in  FY  1994  may  not  apply  for 
a  new  Basic  Center  grant  under  this 
announcement.  Applicants  may  refer  to 
Part  VI,  Appendix  D.l  for  a  listing  of 
current  grantees  which  are  ineligible  for 
grants  under  this  priority  area. 

As  required  by  runaway  and  homeless 
youth  legislation,  priority  for  funding 
will  be  given  to  agencies  with 
demonstrated  experience  establishing 
and  operating  centers  that  provide 
direct  services  to  runaway  and  homeless 
youth  in  a  manner  that  is  outside  the 
law  enforcement  system,  the  child 


welfare  system,  the  mental  health 
system  and  the  juvenile  justice  system 
Demonstrated  experience  providing 
direct  services  means  three  (3)  or  more 
years  of  continuous  effort  serving 
runaway  and  homeless  youth  in  one  or 
more  areas  set  forth  in  section  312  of  the 
Act.  Applications  claiming  credit  for 
this  preference  must  include  a  statement 
of  no  more  than  one  page  documenting 
the  relevant  experience. 

Program  purpose,  goals,  and 
objectives:  The  Administration  on 
Children  Youth  and  Families  will  award 
approximately  150  new  service  grants  to 
establish  or  strengthen  existing  or 
proposed  runaway  and  homeless  youth 
Basic  Centers.  These  programs  must  be 
locally  controlled  efforts  that  provide 
temporary  shelter,  counseling  and  other 
services  to  juveniles  who  have  left  home 
without  permission  of  their  parents  or 
guardians  or  to  other  homeless 
juveniles. 

Applications  are  solicited  under  this^ 
priority  area  to  carry  out  direct  service 
projects  designed  to  carry  out  the 
program  purpose,  goals  and  objectives 
set  forth  in  the  legislation  and  as 
specified  in  Part  I.  section  C.l  of  this        ' 
announcement.  These  goals  and 
objectives  are: 

1.  To  alleviate  the  problems  of 
runaway  and  homeless  youth, 

2.  To  reunite  youth  with  their  families 
and  to  encourage  the  resolution  of 
intrafamily  problems  through 
counseling  and  other  services, 

3.  To  strengthen  family  relationships 
and  to  encourage  stable  relationships  for 
youth,  and 

4.  To  help  youth  decide  upon 
constructive  courses  of  action. 

Background:  The  Runaway  Youth  and 
Homeless  Youth  Act  was  enacted  in 
response  to  widespread  concern 
regarding  the  alarming  number  of  youth 
who  were  leaving  home  without 
parental  permission,  crossing  State 
lines,  and  who,  while  away  from  home, 
were  exposed  to  exploitation  and  other 
dangers  of  street  life. 

Each  Basic  Center  funded  under  the 
authorizing  legislation  is  required  to 
provide  outreach  to  runaway  and 
homeless  youth;  temporary  shelter  for 
up  to  fifteen  days;  food;  clothing; 
individual,  group,  and  family 
counseling;  and  related  services.  Many 
Basic  Centers  provide  their  services  in 
residential  settings  with  a  capacity  for 
no  more  than  20  youth.  Some  centers 
also  provide  some  or  all  of  their  shelter 
services  through  host  homes  (usually 
private  homes  under  contract  to  the 
centers),  with  counseling  and  referrals 
being  provided  from  a  central  location. 

Currently,  approximately  60,000 
youth  annually  receive  shelter  for  an 
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average  of  12  nights  and  other  ongoing 
services  through  ACYF-funded  Basic 
Centers.  The  primary  presenting 
problems  of  these  youth  include  conflict 
vkith  parents  or  other  adults,  including 
physical  and  sexual  abuse  (63  percent); 
other  family  crises  such  as  divorce, 
death,  or  sudden  loss  of  income  (9 
percent);  and  personal  problems  such  as 
drug  use,  or  problems  with  peers,  school 
attendance  and  truancy,  bad  grades, 
inability  to  get  along  with  teachers,  and 
learning  disabilities  (28  percent). 

Low  self-esteem  is  a  major  problem 
among  this  population.  Half  (49  percent) 
have  a  poor  self  image;  somewhat  less 
than  half  (43  percent)  are  depressed; 
and  12  percent  are  possibly  suicidal. 

After  receiving  ongoing  services  from 
shelter  programs,  50  percent  of  the 
youth  return  to  their  families.  One-third 
(33  percent)  are  provided  alternative, 
but  safe,  long-term  living  arrangements. 
Five  percent  return  to  the  streets,  and  12 
percent  leave  the  centers  with  no  known 
destination. 

Minimum  requirements  for  project 
design:  As  part  of  addressing  the 
evaluation  criteria  outlined  in  Part  II  of 
this  announcement,  each  applicant  must 
address  the  following  items  in  the 
program  narrative  section  of  the 
proposal. 

Objectives  and  Need  for  Assistance 

1.  Applicant  must  specify  the  goals 
and  objectives  of  the  project  and  how 
implementation  will  fulfill  the  purposes 
of  the  legislation  identified  in  Part  I, 
section  C.l.  of  this  announcement. 

2.  Applicant  must  describe  the 
conditions  of  youth  and  families  in  the 
area  to  be  served,  with  an  emphasis  on 
the  incidence  and  characteristics  of 
runaway  and  homeless  youth  and  their 
families.  The  discussion  must  consider 
matters  of  family  functioning,  along 
with  the  health,  education, 
employment,  and  social  conditions  of 
the  youth,  including  at-risk  conditions 
or  behaviors  such  as  drug  use,  school 
failure,  and  delinquency. 

3.  Applicant  must  discuss  the  existing 
support  systems  for  at-risk  youth  and 
families  in  the  area,  with  specific 
references  to  law  enforcement,  health 
and  mental  health  care,  social  services, 
school  systems,  and  child  welfare.  In 
addition,  other  agencies  providing 
shelter  and  services  to  runaway  and 
homeless  youth  in  the  area  must  be 
identified. 

4.  Within  the  context  of  the  existing 
support  systems,  applicant  must 
demonstrate  the  need  for  the  center  and 
indicate  the  objectives  that  the  program 
would  work  toward  fulfilling. 

5.  Applicant  must  describe  the  area  to 
be  served  by  the  proposed  center,  and 


must  demonstrate  that  the  center  is  or 
will  be  located  in  an  area  which  is 
frequented  by  and/or  easily  accessible 
by  runaway  and  homeless  youth. 

Results  and  Benefits  Expected 

1.  Applicant  must  specify  the 
numbers  of  runaway  and  homeless 
youth  and  their  families  to  be  served, 
the  number  of  beds  available  for 
runaway  and  homeless  youth  and  the 
types  and  quantities  of  ser\'ices  to  be 
provided. 

2.  Applicant  must  describe  the 
anticipated  changes  in  attitudes,  values 
and  behavior,  and  improvements  In 
individual  and  family  functioning  that 
will  occur  as  a  consequence  of  the 
services  provided  by  the  center. 

3.  Applicant  must  discuss  the 
expected  impact  of  the  project  on  the 
availability  of  services  to  runaway  and 
homeless  youth  in  the  local  community 
and  indicate  how  the  project  uill 
enhance  the  organization's  capacity  to 
provide  services  that  address  the  needs 
of  runaway  and  homeless  youth  in  the 
community. 

Approach 

1.  Applicant  must  describe  how 
runaway  and  homeless  youth  and  their 
families  will  be  reached,  and  how 
serxices  will  be  provided  in  compliance 
with  the  Program  Performance 
Standards  listed  in  Part  VI,  Appendix  A. 

2.  Applicant  must  describe  tne 
center's  philosophy  regarding  the 
provision  of  services  to  runaway  and 
homeless  youth  and  the  involvement  of 
the  youth's  parents  or  legal  guardians  in 
these  services. 

3.  Applicant  must  include  detailed 
plans  for  implementing  direct  services 
based  upon  identified  goals  and 
objectives.  Applicant  must  identify  the 
strategies  that  wall  be  employed  and  the 
activities  that  will  be  implemented, 
including  innovative  approaches  to 
securing  appropriate  center  services  for 
the  runaway  and  homeless  youth  to  be 
served,  for  involving  family  members  as 
an  Integral  part  of  the  services  provided, 
for  periodic  review  and  assessment  of 
individual  cases,  and  for  encouraging 
awareness  of  and  sensitivity  to  the 
diverse  needs  of  runaway  and  homeless 
youth  who  represent  particular  ethnic 
and  racial  backgroimds,  sexual 
orientations,  or  are  street  youth. 

4.  Applicant  must  describe  the 
center's  plans  for  conducting  an 
outreach  program  that,  where 
applicable,  vdll  attract  members  of 
ethnic  and  racial  minorities  and/or 
persons  with  limited  abihty  to  speak 
English. 

5.  Applicant  must  describe  the 
center's  plans  «uid  procedures  for  intake 


and  assessment  of  the  youth  upon 
arrival  at  the  center. 

6.  Applicant  must  describe  the 
center's  plans  for  contacting  the  parents 
or  other  relatives  of  the  youth  they 
serve,  for  ensuring  the  safe  return  of  the 
youth  to  their  parents,  relatives  or  legal 
guardians  if  it  is  in  their  best  interests, 
for  contacting  local  governments 
pursuant  to  formal  or  informal 
arrangements  established  with  such 
officials,  and  for  providing  alternative 
living  arrangements  when  it  is  not  safe 
or  appropriate  for  the  youth  to  return 
home. 

7.  Applicant  must  describe  the  type  of 
shelter  that  will  be  available,  the  shelter 
capacity  of  the  center  and  the  system  of 
staff  supervision  to  be  implemented  in 
the  shelter. 

8.  Applicant  must  describe  the 
center's  plans  for  ensuring  proper 
coordination  with  law  enforcement 
persoimel.  health  and  mental  health 
care  personnel,  social  service  personnel, 
and  welfare  personnel. 

9.  Applicant  must  describe  the 
center's  plans  for  ensuring  coordination 
with  the  schools  to  which  runaway  and 
homeless  youth  will  return,  and  for 
assisting  the  youth  to  stay  current  with 
the  curricula  of  these  schools. 

10.  Applicant  must  describe  the 
center's  procedures  for  dealing  with 
youth  who  have  run  from  foster  care 
placements. 

11.  Applicant  must  describe 
procedures  for  dealing  with  youth  who 
have  run  from  correctional  institutions, 
and  must  show  that  procedures  are  in 
accordance  with  Federal,  State  and  local 
laws. 

12.  Applicant  must  describe  the 
center's  plans  and  procedures  for 
providing  aftercare  services  and  for 
ensuring,  whenever  possible,  that 
aftercare  services  will  also  be  provided 
to  those  youth  who  are  returned  beyond 
the  State  in  which  the  center  is  located. 

13.  Applicant  must  agree  to  gather 
and  submit  program  and  client  data 
required  by  FYSB's  Management 
Information  System  (MIS).  While  the 
computer  software  and  training  for  the 
implementation  of  the  MIS  will  be 
provided  by  FYSB  to  grantees,  applicant 
should  include  a  request  for  funds  in  its 
budget  for  any  computer  equipment 
needed  for  implementation  of  the  MIS. 

14.  Applicant  must  agree  to  cooperate 
with  any  research  or  evaluation  efforts 
sponsored  by  the  Administration  for 
Children  and  Families. 

15.  Applicant  must  describe  how  the 
activities  implemented  under  this 
project  will  be  continued  by  the  agency 
once  Federal  funding  for  the  project  has 
ended.  The  applicant  must  describe 
specific  plans  for  accomplishing 


24780  Federal  Register  /  Vol.  59.  No.  91  /  Thursday,  May  12,  1994  /  Notices 


program  phase-out  for  the  last  two 
quarters  of  the  36-month  project  period 
in  the  event  the  applicant  does  not 
receive  a  new  award. 

Staff  Background  and  Organizational 
Experience 

1.  As  priority  for  funding  will  be 
given  to  agencies  and  organizations  that 
have  documented  experience  in 
establishing  and  operating  centers  that 
provide  direct  services  to  runaway  and 
homeless  youth,  applicant  must  include 
a  brief  description  of  the  organization 
and  its  experience  in  providing  services 
to  this  client  population. 

2.  Applicant  must  include  a 
description  of  current  and  proposed 
stafT  skills  and  knowledge  regarding 
runaway  and  homeless  youth  and 
indicate  how  staff  will  be  utilized  in 
achieving  the  goals  and  objectives  of  the 
program.  Information  on  proposed  staff 
training  and  brief  resumes  or  job 
descriptions  may  be  included. 

3.  Applicant  must  describe 
procedures  for  maintaining 
contidentiality  of  records  on  the  youth 
and  families  served.  Procedures  must 
insure  that  no  information  on  the  youth 
and  families  is  disclosed  without  the 
consent  of  the  individual  youth,  parent 
or  legal  guardian.  Disclosures  without 
consent  can  be  made  to  another  agency 
compiling  statistical  records  if 
individual  identities  are  not  provided  or 
to  a  government  agency  Involved  in  the 
disposition  of  criminal  charges  against 
an  individual  runaway  or  homeless 
youth. 

4.  Applicant  must  describe  how  the 
project  has  established  or  will  establish 
formal  service  linkages  with  other  social 
ser\'ice,  law  enforcement,  educational, 
housing,  vocational,  welfare,  legal 
service,  drug  treatment  and  health  care 
agencies  in  order  to  ensure  appropriate 
referrals  for  the  project  clients  when 
needed. 

5.  Applicant  must  describe  how 
community  and  other  support  will  be 
secured  to  continue  the  project  at  the 
conclusion  of  the  Federal  grant  period. 

Budget  Appropriateness 

1.  Applicant  must  discuss  and  justify 
the  costs  of  the  proposed  project  in 
terms  of  numbers  of  youth  and  families 
to  be  served,  types  and  quantities  of 
services  to  be  provided,  and  the 
anticipated  outcomes  for  the  youth  and 
families. 

2.  The  applicant  must  describe  the 
fiscal  control  and  accounting 
procedures  that  will  be  used  to  ensure 
prudent  use,  proper  disbursement,  and 
accurate  accounting  of  funds  received 
under  this  program  announcement. 


Duration  of  project:  This 
announcement  solicits  applications  for 
Basic  Center  projects  of  up  to  three 
years  duration  (36-month  project 
periods).  Initial  grant  awards,  made  on 
a  competitive  basis,  will  be  for  one-year 
(12-month)  budget  periods. 
Applications  for  continuation  grants 
beyond  the  one-year  budget  periods,  but 
within  tl»e  36-raonlh  project  periods, 
will  be  entertained  in  subsequent  years 
on  a  non-competitive  basis,  subject  to 
the  availability  of  funds,  satisfactory 
progress  of  the  grantee,  and 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
government. 

Federal  share  of  project  costs:  Priority 
will  be  given  to  applicants  which  apply 
for  less  than  $200,000  per  year.  The 
maximum  Federal  share  for  a  3-year 
project  period  is  $600,000. 

Applicant  share  of  project  costs:  The 
Runaway  and  Homeless  Youth  Act 
requires  a  non-Federal  matching 
requirement  of  ten  percent  of  the  total 
Federal  funds  awarded.  For  example,  a 
project  requesting  $300,000  in  Federal 
funds  over  a  three-year  project  period 
(based  on  an  award  of  $100,000  per 
twelve-month  budget  period)  must 
include  a  match  of  at  least  $30,000  (10 
%  of  the  Federal  share). 

B.  Drug  Abuse  Education  and 
Prevention  Program  for  Runaway  and 
Homeless  Youth  (DAPP) 

Eligible  applicants:  Any  State,  unit  of 
local  government  (or  combinationiof 
units  of  local  government),  public  or 
non-profit  private  agency,  organization, 
institution,  or  other  non-profit  entity  is 
eligible  to  apply  for  these  funds. 
Federally  recognized  Indian  Tribes  are 
eligible  to  apply  for  DAPP  grants.  Non- 
Federally  recognized  Indian  Tribes  and 
urban  Indian  organizations  are  also 
eligible  to  apply  for  grants  as  private, 
non-profit  agencies. 

Grantees  (including  subgrantees)  with 
current  D-\PP  grants  with  12  or  mors 
months  remaining  in  their  project 
periods  may  not  apply  for  new  DAPP 
grants  under  this  announcement. 
Applicants  may  refer  to  Part  V'l, 
Appendix  D.3  for  a  listing  of  current 
grantees  which  are  ineligible  to  apply 
for  grants  under  this  priority  area.  No 
more  than  one  grant  per  legal  entity 
(organization)  will  be  awarded  under 
this  priority  area.  Organizations 
submitting  more  than  one  application 
for  DAPP  funds  must  understand  that 
only  one  application  will  be  considered 
for  funding. 

Legislation  authorizing  each  of  the 
Federal  Runaway  and  Homeless  Youth 
Programs  requires  that  priority  for 
funding  be  given  to  agencies  with 


experience  in  providing  direct  services 
to  runaway  and  homeless  youth.  In  line 
with  this  requirement,  applicants  which 
have  three  (3)  or  more  years  of 
continuous  effort  serving  runaway  tmd 
homeless  youth  in  one  or  more  areas  set 
forth  in  section  312  of  the  Act  are 
eligible  to  receive  an  additional  five  (5) 
points  in  this  criterion.  Applications 
claiming  credit  for  this  preference  must 
include  a  statement  of  no  more  than  one 
page  documenting  the  relevant 
experience.  Empirical  or  applied 
research  experience  is  not  considered 
direct  service. 

Program  purpose,  goals  and 
objectives:  The  Administration  on 
Children.  Youth  and  Famifies  will 
award  approximately  20  new  grants  to 
support  services  within  a  community  to 
maintain,  improve  and/or  expand  drug 
abuse  prevention,  early  intervention, 
and  reduction  of  drug  dependency 
services  to  rxmaway  and  homeless  youth 
and  their  families.  Applications  are 
solicited  under  this  priority  area  to  carry 
out  direct  service  projects  designed  to 
address  the  issue  of  drug  abuse  among 
runaway  and  homeless  youth  in  the 
applicant's  community  as  required  by 
the  goals  and  objectives  set  forth  in  the 
legislation  and  specified  in  Part  I, 
section  C.2  of  this  announcement. 

Activities  that  may  be  maintained, 
improved  and/or  expanded  through  a 
DAPP  grant  include  but  are  not 
necessarily  limited  to: 

1.  Improving  networking  euid  service 
coordination  to  increase  the  availabiUty 
of  services  to  nmaway  and  homeless 
youth; 

2.  Expanding  outreach  activities, 
particularly  street-based  outreach 
programs; 

3.  Providing  individual,  family, 
group,  and/or  peer  prevention  and 
intervention  counseling  related  to 
alcohol  and  other  drug  use; 

4.  Strengthening  intake  and 
a.ssessment  procedures  for  substance 
abuse  at  runaway  and  homeless  yoush 
shelters; 

5.  Coordinating  services  with  drug 
treatment  facilities  and  making  referrals 
to  treatmonrthat  are  geared  to  the 
runaway  and  homeless  youth 
population; 

6.  Providing  aftercare  and  follow-up 
services  to  runaway  and  homeless  youth 
with  substance  abuse  problems  who 
have  received  shelter  and/or  non- 
residential services: 

7.  Increasing  staff  knowledge  and 
slJlls  related  to  working  with  runaway 
and  homeless  youth  with  substance 
abuse  problems  by  improving  or 
accessing  training  opportunities; 

8.  Improving  programming  to  address 
the  unique  cultural  needs  and  concerns 
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of  minority  runaway  and  homeless 
youth; 

9.  Involving  and  educating  parents, 
siblings  and  peers  of  runaway  and 
homeless  youth  receiving  drug  abuse 
prevention  services; 

10.  Developing  and  implementing 
programs  designed  to  reduce  drug 
involvement  among  the  target 
population  by  improving  coping  skills 
and  reducing  stress  factors  arising  from 
such  problems  as  homelessness,  family 
dypfur.ction,  and  peer  pressure,  and 

il.  Establishing  linkages  with 
community  mental  health  programs  that 
wi||  provide  comprehensive  substance 
abuse  counseling  and/or  treatment  to 
nj^Bway  and  homeless  youth. 

Efforts  that  will  not  be  funded  under 
this  priority  area  include  research  and 
demonstration  projects  on  iUicit  drug 
us.^  by  runaway  and  homeless  youth, 
and  the  direct  provision  of  drug 
treatment  services  such  as  those  services 
provided  in  a  medical  setting  or  bv 
mfidical  personnel. 

Tliis  priority  area  is  specifically 
targeted  to  runaway  and  homeless 
yoWh.  Potential  applicants  interested  in 
pr<|»viding  drug  abuse  prevention 
sci^vices  to  high-risk  youth  other  than 
those  who  are  runaways  or  homeless  are 
encouraged  to  contact  the  Center  for 
Substance  Abuse  Prevention  (CSAP). 
For  information  on  CSAP  grant 
programs  and  other  drug  abuse 
prevention  resources,  applicants  should 
contact  the  National  Clearinghouse  for 
Alcohol  and  Drug  Information,  P.O.  Box 
2345,  Rockville,  Maryland  20847-2345; 
telephone;  l-80O-72'9-6686. 

Background:  The  abuse  of  drugs  has 
had  an  increasingly  severe  impact  on 
runaway  and  homeless  youth.  Reports 
from  shelters  which  serve  this  client 
population  indicate  a  growing  drug 
abuse  problem.  In  1988,  15  4  percent  of 
tha  youth  entering  shelters  indicated  a 
peifsonal  drug  abuse  problem.  In 
addition,  16.6  percent  of  the  youth 
entering  shelters  reported  that  their 
reason  for  running  away  was  parental 
drug  and/or  alcohol  abuse. 

A  1990  survey,  conducted  by  the 
National  Network  of  Runaway  and 
Youth  Services,  of  185  community- 
based  agencies  that  ser\'e  runaway  and 
homeless  youth  found  substance  abuse 
to  be  the  leading  health  problem  among 
the  youth  served.  Several  other  studies 
reveal  that  the  incidence  of  substance 
abuse  among  runaway  and  homeless 
youth  in  large  urban  areas  is 
significantly  greater  than  the  rate  of 
abuse  among  other  adolescents.  The 
prevalence  of  the  problem  is 
underscored  by  the  fact  that  not  only  are 
youth-serving  agencies  in  major  urban 
areas  reporting  an  increase  in  drug  use 


among  their  client  population,  but  that 
providers  in  small  towns  and  rural 
communities  also  are  finding  that  more 
than  half  of  their  clients  are  reporting 
drug  abuse  as  a  primary  problem. 

While  several  studies  provide  some 
evidence  of  alcohol  and  drug  abuse 
decline  in  the  general  youth  population, 
recent  locally  based  studies  indicate 
that  this  is  not  the  trend  among  the 
runaway  and  homeless  youth 
population.  There  is  a  marked  increase 
in  the  use  of  alcohol  and  other 
dangerous  and  addictive  drugs  such  as 
cocaine  and  its  derivative,  crack. 
Alcohol  use  among  the  younger 
adolescent  population  is  also  on  the 
increase. 

This  population's  circumstances 
require  more  detailed  and  focused 
approaches  to  prevention  and  drug 
reduction  services  than  those  provided 
by  traditional  approaches.  Many 
runaway  and  homeless  youth  have 
already  experimented  with,  or  become 
frequent  users  of,  one  or  more  drugs  and 
need  effective  programs  which  help 
them  understand  drug  use  problems  and 
teach  them  the  decision-making  skills 
they  need  to  maintain  a  drug-free 
lifestyle. 

The  Drug  Abuse  Education  and 
Prevention  Program  (DAPP)  provides 
Federal  assistance  to  comprehensively 
address  the  problem  of  drug 
involvement  among  runaway  and 
homeless  youth.  Since  the  program's 
inception  in  1989,  ACYF  has  awarded 
approximately  S82  million  in 
discretionary  grants  to  approximately 
450  agencies  and  organizations  located 
throughout  the  United  States,  including 
Puerto  Rico  and  the  Virgin  Islands. 
These  awards  were  made  to  support  a 
wide  variety  of  locally  determined 
project  designs  which  address  the 
problem  of  drug  involvement  among 
runaway  and  homeless  youth. 

While  varying  degrees  of  success  have 
been  reported  by  DAPP  grantees,  many 
of  the  most  promising  programs  have 
implemented  one  or  more  of  the 
following  components: 

1.  Candid  discussions  between  youth 
and  street-wise  peer  covmselors  and/or 
recovering  youth  substance  abusers  who 
can  discuss  addiction  and  recovery  from 
their  personal  experience; 

2.  Sessions  in  which  youth  obtain 
accurate  facts  on  any  and  all  aspects  of 
substance  abuse  and  treatment; 

3.  Presentation  of  decision-making 
and  self-assertiveness  skills  and 
techniques  that  assist  youth  in  making 
independent  choices  and  avoiding  drug- 
involved  friends  and  environments; 

4.  Counseling  and/or  other  strategies 
for  helping  youth  to  understand  both 
the  underlying  causes  of  drug  use  and 


the  effect  of  drugs  on  them,  their 
families,  their  peers  and  their 
communities; 

5.  Educational  information  that 
portrays  the  consequences  of 
overdosing,  the  effects  of  drug 
withdrawal,  and  the  increased  chances 
of  contracting  the  HIV  virus  and  AIDS; 
and 

6.  The  provision  of  specific  and 
realistic  information  on  various 
treatment  options  that  are  available, 
assistance  in  enrolling  in  such 
programs,  and  appropriate  follow-up  by 
the  service  provider. 

Minimum  Fequirements  for  project 
design:  As  a  part  of  addressing  the 
evaluation  criteria  outlined  in  Part  II  of 
this  announcement,  applicants  must 
address  the  following  items  in  the 
program  narrative  sections  of  their 
applications. 

Objectives  and  Need  for  Assistance 

1.  Applicant  must  specify  the  goals 
and  objectives  of  the  program  and  how 
implementation  will  fulfill  the 
requirements  of  the  legislation 
identified  in  Part  I.  Section  C.2.  of  this 
announcement. 

2.  Applicant  must  discuss  the  rate  of 
illicit  drug  use  by  juveniles,  specifically 
addressing  the  issue  and  incidence 
related  to  runaway  and  homeless  youth 
in  the  community(ies)  to  be  served  and 
the  availability  (or  lack)  of  services  for 
runaway  and  homeless  youth  in  those 
communities. 

3.  Applicant  must  identify  the  extent 
to  which  the  proposed  projects  or 
activities  will  provide  ser\ices  in 
geographic  areas  where  similar  ser\'ices 
are  unavailable  or  in  short  supply. 

4.  Applicant  must  demonstrate  an 
understanding  of  the  issues  related  to 
alcohol  and  other  drug  abuse  among 
runaway  and  homeless  youth  and  the 
provision  of  services  to  that  population. 

Results  and  Benefits  Expected 

1.  Applicant  must  identify  the 
number  of  runaway  and  homeless  youth 
and  their  families  to  be  served,  the  types 
and  quantities  of  services  to  be  provided 
and  how  units  of  service  will  be  defined 
and  measured. 

2.  Applicant  must  discuss  how  the 
project  will  enhance  or  increase  the 
capacity  of  the  applicant  to  provide 
services  to  address  the  illicit  use  of 
alcohol  and  other  drugs  by  runaway  and 
homeless  youth. 

3.  Applicant  must  describe  the  extent 
to  which  the  project  will  maintain, 
increase  or  improve  the  community's 
level  of  services  and/or  the  coordination 
of  services  for  runaway  and  homeless 
youth. 
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4.  Applicant  must  discuss  the 
expected  impad  of  the  project  on  the 
availability  of  services  to  homeless 
youth  in  the  local  community  and 
indicate  how  the  project  will  enhance 
the  organization's  capacity  to  provide 
services  to  address  youth  homelessness 
in  the  community. 

Approach 

1.  Applicant  must  describe  how  the 
program  will  maintain,  improve,  and/or 
expand  direct  alcohol  and  other  drug 
abuse  prevention.  inter\ention  and 
reduction  services  in  their  community. 

2.  Applicant  must  include  detailed 
plans  for  implementing  direct  scr%'iccs 
based  upon  identified  goals  and 
objectives.  Applicant  must  identify  the 
strategies  that  will  be  employed  and  the 
activities  that  will  be  implemented. 
These  should  include  innovative 
approaches  to  securing  appropriate  drug 
treatment  services  for  the  runaway  and 
homeless  youth  to  be  served,  for 
involving  family  members  as  an  integral 
part  of  services  provided,  and  for 
encouraging  awareness  of  and 
sensitivity  to  the  diverse  needs  of 
runaway  and  homeless  youth  who 
represent  particular  ethnic  and  racial 
backgrounds,  sexual  orientations,  or 
who  are  street  youth. 

3.  Applicant  must  identify,  when 
appropriate,  the  short-term  prevention 
and  intervention  strategies  to  be  used 
with  runaway  and  homeless  youth  in 
temporary  emergency  shelters  and 
explain  the  follow-up  efforts  to  be 
implemented  with  the  youth  once  they 
leave  the  shelters. 

4.  Applicant  must  discuss  how  the 
proposed  project  will  be  integrated  with 
other  services  to  runaway  and  homeless 
youth  that  are  provided  by  the  applicant 
or  that  are  available  in  the  community. 
In  addition,  applicant  is  encouraged  to 
show  evidence  of  collaboration  with 
othfir  agencies  in  the  development  of  a 
comprehensive  approach  to  service 
deliver)'  for  runaway  and  homeless 
youth.  Applicant  must  identify  the 
organizations  with  which  they  will 
work  and  describe  the  contributions  of 
these  organizations  to  the  project.  A 
letter  of  commitment  that  indicates  the 
level  of  responsibility  and  involvement 
must  be  included  for  each  participating 
agency. 

5.  Applicant  must  identify  and 
explain  how  the  program  will  provide 
alcohol  and  other  drug  abuse  prevention 
services  to  address  the  particular  needs 
of  runaway  and  homeless  youth  who  are 
members  of  ethnic  and  racial  minority 
groups,  persons  with  Umited  ability  to 
speak  English  and/or  who  are  street 
youth. 


6.  Applicant  must  discuss  the  extent, 
if  any.  to  which  the  project  will 
incorporate  new  or  innovative 
techniques. 

7.  Applicant  must  discuss  plans  for 
evaluating  the  project,  including 
assessing  the  outcomes  and 
accomplishments  of  the  program  and 
the  service  delivery  models  being 
implemented. 

8.  Applicant  must  describe  how  the 
activities  implemented  under  this 
project  will  be  continued  by  the  agency 
once  Federal  funding  for  the  project  has 
ended.  The  applicant  must  describe 
specific  plans  for  accomplishing 
program  phnse-out  for  the  last  two 
quarters  of  program  project  period  in  the 
event  the  applicant  does  not  receive  a 
new  award. 

9.  Applicant  must  atjree  to  gather  and 
submit  program  and  client  data  required 
by  FYSB's  Management  Infcrmation 
System  (MIS).  While  the  computer 
software  and  training  for  the 
implementation  of  the  MIS  will  be 
provided  by  FYSB  to  grantees,  applicant 
should  include  a  request  for  funds  in  its 
budget  for  any  computer  equipment 
needed  for  implementation  of  the  MIS. 

10.  Applicant  must  agree  to  cooperate 
with  eny  research  or  evaluation  eff(jrts 
sponsored  by  the  Administration  for 
Children  and  ramilics. 

Staff  Background  and  Organizational 
Experience 

1.  As  priority  for  funding  will  be 
given  to  agencies  and  orj;anization.s  that 
have  documented  experience  in 
providing  direct  services  to  runaway 
and  homeless  youth,  applicant  must 
include  a  brief  description  of  the 
organization  and  its  experience  in 
providing  services  to  this  client 
population. 

2.  Applicant  must  include  a  brief 
description  of  current  and  proposed 
staff  skills  and  knowledge  regarding 
runaway  aiid  homeless  youth  and 
indicate  how  staff  will  be  utiliztsd  in 
achieving  the  goals  and  objectivos  of  the 
program.  Information  on  proposed  staff 
training  and  brief  resumes  or  job 
descriptions  may  be  included. 

3.  Applicant  must  describe 
procedures  for  maintaining 
confidentiality  of  records  on  the  youth 
and  families  served.  Procedures  must 
insure  that  no  information  on  the  youth 
and  families  is  disclosed  without  the 
consent  of  the  individual  youth,  parent 
or  legal  guardian.  Disclosures  without 
consent  can  be  made  to  another  agency 
compiling  statistical  record  if 
individual  identities  are  not  provided  or 
to  a  government  agency  involved  in  the 
disposition  of  criminal  charges  against 


an  individual  runaway  or  homeless  ' 
youtli. 

Budget  Appropriateness 

1.  Applicant  must  discuss  and  justify 
the  costs  of  the  proposed  project  in 
terms  of  numbers  of  youth  and  families 
to  be  served,  types  and  quantities  of 
services  to  be  provided,  and  the 
anticipated  outcomes  for  the  youth  and 
families. 

2.  The  applicant  must  describe  the 
fiscal  control  and  accounting 
procedures  that  will  be  used  to  ensure 
prudent  use,  proper  disbursement,  and 
accurate  accounting  of  funds  received 
under  this  program  announcement. 

Duration  of  project:  This 
announcement  solicits  applications  for 
Drug  Abuse  Prevention  Projects  of  up  to 
three  years  duration  (36-mnnth  project 
periods).  Initial  grant  awards,  made  on 
a  competitive  basis,  will  be  for  one-year 
(12-month)  budget  periods. 
Applications  for  continuation  grants 
bryond  the  one-year  budget  period,  but 
within  the  36  month  project  period,  will 
be  entertained  in  subsequent  years  on  a 
non  competitive  basis,  subject  to  the 
availability  of  funds,  satisfactorj- 
progress  of  the  grantee  and 
determination  that  continued  funding 
would  bo  in  tiie  best  interest  of  the 
government. 

Federal  sharp  of  project  costs:  Up  to 
SIOO.OOO  per  year,  which  equals  a 
maximum  Federal  share  of  S300.000  for 
a  3-year  project  period. 

Applicant  share  of  project  casts: 
Grantees  must  provide  at  least  25 
percent  of  the  total  approved  cost  of  the 
pruject.  The  total  approved  cost  of  the 
projvct  is  the  sum  of  the  Federal  share 
and  the  non-Federal  share.  For  example, 
a  project  requesting  $300,000  in  Federal 
funds  over  a  three-year  project  period 
(based  on  an  award  of  SIOO.OOO  per 
tweK  a-month  budget  period)  must 
include  a  match  of  at  least  $100,000 
(25%  of  the  total  approved  cost  of  the 
project). 

C.  Transitional  Li\ing  Program  for 
Homeless  Youth  (TIP) 

EIif:ble  Applicants:  Eligible 
applicants  for  a  TLP  grant  under  this 
announcement  include  States,  units  of 
local  government  (or  a  combination  of 
units  of  local  government),  public  or 
non-profit,  private  agency  organizations, 
institutions  or  other  non-profit  entities. 
Federally  recognized  Indian  Tribes  aro 
eligible  to  apply  for  TLP  grants.  Non- 
Federally  recognized  Indian  Tribes  and 
urban  Indian  organizations  are  also 
eligible  to  apply  for  grants  as  private, 
non-profit  agencies. 

Grantees  (including  subgrantees)  with 
ciurent  project  periods  extending  into 
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FY  1995  may  not  apply  for  new  TLP 
grants  under  this  announcement. 
Applicants  may  refer  to  Part  VI. 
Appendix  D.2,  for  a  listing  of  current 
grantees  which  are  ineligible  for  grants 
I  iider  this  priority  area. 

lAs  required  by  runaway  and  homeless 
}Outh  legislation,  priority  for  funding 
will  be  given  to  agencies  with 
demonstrated  experience  in  providing 
direct  services  to  runaway  and  homeless 
youth.  In  line  with  this  requirement, 
applicants  which  have  three  (3)  or  more 
years  of  continuous  effort  serving 
rjuiaway  and  homeless  youth  in  one  or 
itiore  areas  set  forth  in  Section  312  of 
the  Act  are  eligible  to  receive  an 
additional  five  (5)  points  in  this 
criterion. 

[  Program  purpose,  goals  and 
(Objectives:  The  Administration  on 
Cjhildren,  Youth  and  Families  will 
aivard  approximately  25  new  service 
g-fents  to  provide  shelter,  skill  training 
aid  support  services  to  assist  homeless 
ycuth  in  making  a  smooth  tran.sition  to 
s ;  f-sufficiency  and  to  prevent  long-term 
dependency  on  social  services. 
A  \  (plications  are  soHcited  under  this    , 
pr  ority  area  to  carry  out  direct  service 
prDJccts  designed  to  carry  out  the 
program  purpose,  goals  and  objectives 
si^t  forth  in  the  legislation  and  as 
s  >pciried  in  Part  I.  section  C.3  of  this 
a  linouncement. 

Funds  available  under  Part  B  of  the 
Riina^vay  and  Homeless  Youth  Act  are 
tc  be  used  to  enhance  the  capacities  of 
y  juth-serv  ing  agencies  in  local 
cofnmunities  to  effectively  address  the 
s(  nice  needs  of  homeless  older 
adolescents  and  young  adults.  Activities 
tl  at  may  be  maintained,  improved  and/ 
o^expa.nded  through  a  TLP  grant  must 
i^clade,  but  are  not  necessarily  limited 
tq: 

1 1.  Providing  stable,  safe  living 
accommodations  while  a  homeless 
youth  is  a  program  participant; 

Z  Prcvicing  the  sen  ices  necessary  to 
a«  sist  homeless  youth  in  developing 
bith  the  skills  and  personal 
cliaracteristics  needed  to  enable  them  to 
liye  independently; 

3.  Proxiding  education,  information 
aiid  counseling  aimed  at  preventing, 
trfating  and  reducing  substance  abuse 
among  homeless  youth; 

4.  Providing  homeless  youth  with 
appropriate  referrals  and  access  to 
medical  and  mental  health  treatment; 
and 

5.  Providing  the  semces  and  referrals 
necessary  to  assist  youth  in  preparing 
for  and  obtaining  employment. 

Background:  It  is  estimated  that  about 
one-fourth  of  the  youth  served  by  all 
runaway  and  homeless  youth  programs 
are  homeless.  This  means  that  many  of 


the  youth  sened  cannot  return  home  or 
to  another  safe  living  arrangement  with 
a  relative.  Other  homeless  youth  have 
aged  out  of  the  child  welfare  system  and 
are  no  longer  eligible  for  foster  care. 

These  young  people  are  often 
homeless  through  no  fauh  of  their  own. 
The  families  they  can  no  longer  live 
with  are  often  physically  and  sexually 
abusive  and  involved  in  dnig  and 
alcohol  abuse.  They  cannot  provide  the 
youth  with  their  basic  human  needs 
such  as  shelter,  food,  clothing,  let  alone 
the  supportive  and  safe  environment 
needed  for  development  of  healthy  self- 
images  and  the  skills  and  pRrsonal 
characteristics  which  would  enable 
them  to  mature  into  self-sufficient 
adults. 

Homeless  youth,  lacking  a  stable 
family  environment  and  without  social 
and  economic  supports,  are  at  high  risk 
of  being  involved  in  dangerous  lifestyles 
and  problematic  or  delinquent 
behaviors.  More  than  two-thirds  of 
homeless  youth  sened  by  ACYF-funded 
programs  report  using  drugs  or  alcohol 
and  many  participate  in  sun-ival  sex 
and  prostitution  to  meet  their  basic 
neods. 

Homeless  youth  need  a  support 
system  that  will  assist  them  in  making 
the  transition  to  adulthood  end 
independent  living.  While  all 
adolescents  are  faced  with  adjustment 
issues  as  they  approach  adulthood, 
homeless  youth  experience  more  severe 
problems  and  are  at  greater  risk. 

Homeless  youth  have  been  a 
population  eligible  to  receive  senices 
under  the  Runaway  and  Homeless 
Youth  Act  since  1978,  but  the  service 
goals  for  homeless  youth  are  different 
from  those  of  runaways.  For  example, 
family  reunification,  though  desirable, 
is  typically  not  feasible  for  homeless 
youth.  In  many  instances,  programs 
ser\  ing  the  homeless  populations  are 
able  to  provide  only  limited  assistance 
to  homeless  youth,  whose  needs  are 
more  complex  and  longer-term  than 
those  of  runaway  youth. 

The  Transitional  Living  Program  for 
Homeless  Youth  specifically  targets 
senices  to  homeless  youth  and  affords 
youth  senice  agencies  an  opportunity  to 
sene  homeless  youth  in  a  manner 
which  is  comprehensive  and  geared 
towards  ensuring  a  successful  transition 
to  self-sufficiency.  The  TLP  also 
improves  the  availability  of 
comprehensive,  integrated  services  for 
homeless  youth,  which  reduces  (he  risks 
of  e.xploitation  and  danger  to  which 
these  youth  are  exposed  while  living  on 
the  streets  without  positive  economic  or 
social  supports. 

Minimum  requirements  for  project 
design:  As  a  part  of  addressing  the 


evaluation  criteria  outlined  in  Part  II  of 
this  announcement,  each  applicant  must 
address  the  following  items  in  the 
program  narrative  section  of  their 
application. 

Objectives  and  Need  for  Assistance 

1.  Applicant  must  specify  the  goals 
and  objectives  of  the  program  and  how 
the  implementation  of  the  objectives 
will  fulfill  the  requirements  of  the 
legislation  identified  in  Part  I,  Section 
C.3.  of  this  announcement.         • 

2.  Applicant  must  discuss  the  issue'of 
youth  homelessness  in  the  comnmnity 
to  be  sen-ed.  the  present  availability  of 
senices  for  homeless  youth  and  provide 
documentation  of  the  incidence  of 
homeless  youth. 

3.  Applicant  must  describe  the  system 
that  v\t11  be  used  to  ensure  that 
individual  clients  will  meet  the 
eligibility  criteria  of  need  for  senice  as 
established  by  the  Act.  This  may 
include  a  discussion  of  the  intake  and 
assessment  activities  which  will  be 
conducted  with  a  client  prior  to 
acceptance  into  the  TLP  project.  The 
applicant  is  encouraged  to  include 
samples  of  any  forms  to  be  used  to 
determine  eligibility  and  appropriate 
senices. 

Results  and  Benefits  Expected 

1.  Applicant  must  desc.-ibe  how 
homi.less  youth  will  be  reached  and 
identify-  tlie  number  who  will  be  sened 
annually  on  both  a  residential  and  non- 
residential basis. 

2.  Applicant  must  provide 
information  on  the  expected  results  and 
benefits  of  the  program  in  terms  of  the 
number  of  youth  who  will  successfully 
complete  the  program  as  v.-ell  as 
potential  problems  or  barriers  to 
program  implementation  that  might  be 
possible  reason(s)  for  non-success. 
Applicant  must  aKo  discuss  the 
organization's  policy  on  termination 
from  and  reentry  into  the  program. 

3.  ,^pplicant  must  discuss  the 
expected  impact  of  the  project  on  the 
availability  of  sen'ices  to  homeless 
youth  in  the  local  community  and 
indicate  how  the  project  will  enhance 
the  organization's  capacity  to  provide 
senices  to  address  youth  homelessness 
in  the  community. 

Approach 

1.  Applicant  must  discuss  how  they 
will  implement  the  statutory- 
requirements  of  the  Act.  Specifically, 
the  applicant  must  describe  plans  for 
the  provision  of  shelter  and  services  and 
for  program  administration. 
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a.  Shelter 

(1)  Applicant  must  assure  that  shelter 
is  provided  through  one  or  a 
combination  of  the  following: 

(a)  A  group  home  facility; 

(b)  Family  host  homes;  or 

(c)  Super\ised  apartments. 
Applicant  must  indicate  if  the  shelter 

will  be  provided  directly  or  indirectly. 
When  shelter  will  be  provided 
indirectly,  appUcant  must  submit  copies 
of  formal  WTitten  agreements  with 
ser\ice  providers  regarding  the  terms 
under  which  shelter  is  provided. 

(2)  Applicant  must  assure  that  the 
facility  used  for  housing,  wh^l^r  a 
shelter,  host  family  hom.e  anS^r 
supervi'v'u  apartment,  shall 
accommodate  no  more  than  20  youth  at 
any  given  time;  shall  have  a  sufficient 
number  of  staff  to  ensure  on-site 
supervision  at  each  shelter  option  that 
is  not  a  family  home  including  periodic, 
unannounced  visits  from  project  staff: 
and  is  in  compliance  with  State  and 
local  licensing  requirements. 

(3)  Applicant  must  assure,  if 
applicable,  that  the  applicant  meets  the 
requirements  of  the  RHY  Act  for  the 
lease  of  surplus  Federal  facilities  for  use 
as  transitional  living  shelter  facilities. 
Each  surplus  Federal  facility  used  for 
this  purpose  must  be  made  available  for 
a  period  not  less  than  two  vears.  and  no 
rent  or  fee  shall  be  charged  to  the 
applicant  in  connection  with  use  of 
such  a  facility.  Any  structural 
modifications  or  additions  to  surplus 
Federal  facilities  become  the  property  of 
the  government  of  the  United  States.  All 
such  modifications  or  additions  may  be 
made  only  after  receiving  prior  wTitten 
consent  from  the  appropriate 
Department  of  Health  and  Human 
Services  official. 

b.  Senices 

(1)  Applicant  must  include  a 
description  of  the  core  services  to  be 
provided.  The  description  must  include 
the  purpose  and  concept  of  the  service, 
its  role  in  both  the  overall  program 
design  and  the  individual  client  TLP 
plan.  The  services  to  be  provided  must 
include,  but  are  not  necessarily  limited 
to,  the  following: 

(a)  Basic  life  skills  information  and 
counseling,  including  budgeting,  money 
management,  use  of  credit, 
housekeeping,  menu  planning  and  food 
preparation,  consumer  education, 
leisure-time  activities,  transportation, 
and  obtaining  vital  documents  (Social 
Security  card,  birth  certificate). 

(b)  Interpersonal  skill  building,  such 
as  developing  positive  relationships 
with  peers  and  adults,  effective 
communication,  decision  making,  and 
stress  management. 


(c)  Educational  advancement,  such  as 
GED  preparation  and  attainment,  post- 
secondary  training  (college,  technical 
school,  military,  etc.),  and  vocational 
education. 

(d)  Job  preparation  and  attaimnent, 
such  as  career  counseling,  job 
preparation  training,  dress  and 
grooming,  job  placement  and  job 
maintenance. 

(e)  Mental  health  care,  such  as 
counseling  (individual  and  group),  drug 
abuse  education,  prevention  and  referral 
services,  and  mental  health  counseling. 

(0  Physical  health  care,  such  as 
routine  physicals,  health  assessments, 
family  planning/parenting  skills,  and 
emergency  treatment. 

(g)  The  substantive  participation  of 
youth  in  ti:  j  assessment  and 
implementation  of  their  needs, 
including  the  development  and 
implementation  of  the  individual 
transitional  living  plan  and  in  decisions 
about  the  services  to  be  received. 

The  applicant  must  specifically 
describe  programmatic  efforts  planned 
and/or  implemented  to  encourage 
awareness  of  and  sensitivity  to  the 
particular  needs  of  runaway  and 
homeless  youth  who  are  members  of 
ethnic  and  racial  minority  groups  and/ 
or  who  are  street  youth. 

c.  Administration 

(1)  Applicant  must  describe  the 
procedures  to  be  employed  in  the 
development,  implementation  and 
monitoring  of  an  individualized,  written 
transitional  living  plan  for  each  program 
client  which  addresses  the  provision  of 
services,  and  is  appropriate  to  the 
individual  needs  of  the  client. 

(2)  Applicant  must  assure  that  the 
clients  will  substantively  participate  in 
the  assessment  of  their  needs  and  in 
decisions  about  the  services  to  be 
received. 

(3)  Applicant  must  assure  that  the 
outreach  programs  to  be  established  are 
designed  to  attract  individuals  who  are 
eligible  to  participate  in  the  project. 

(4)  Applicant  must  provide  an 
assurance  that  housing  and  services  will 
be  available  to  a  client  for  a  continuous 
period  not  to  exceed  540  days  (18 
months). 

(5)  Applicant  must  describe  the 
methods  to  be  employed  in  collecting 
statistical  records  and  evaluative  data 
and  for  submitting  annual  reports  on 
such  information  to  the  Department  of 
Health  and  Human  Services. 

(6)  Applicant  must  describe  how  the 
applicant  will  ensure  the  confidentiality 
of  client  records. 

(7)  Applicant  must  describe  how  the 
activities  implemented  under  this 
project  will  be  continued  by  the  agency 


once  Federal  funding  for  the  project  has 
ended.  The  applicant  must  describe 
specific  plans  for  accomplishing 
program  phase-out  for  the  last  two 
quarters  of  program  project  period  in  the 
event  that  the  applicant  would  not 
receive  a  new  award. 

(S)  Applicant  must  agree  to  gather  and 
submit  program  and  client  data  required 
by  ACYF's  Management  Information 
System  (MIS).  While  the  computer 
software  and  L'aining  for  the 
implementation  of  the  MIS  will  be 
provided  by  FYSB  to  grantees,  applicant 
should  include  a  request  for  funds  in  its 
budget  for  any  computer  equipment 
needed  for  implementation  of  the  MIS. 

(9)  Applicant  must  agree  to  cooperate 
with  any  research  or  evaluation  efforts 
sponsored  by  the  Administration  for 
Children  and  Families. 

Staff  Background  and  Organizational 
Experience 

1.  As  priority  for  funding  will  be 
given  to  agencies  and  organizations  that 
have  documented  experience  in 
providing  direct  services  to  homeless   , 
youth,  applicant  must  include  a  brief 
description  of  the  organization  and  its 
experience  in  providing  services  to  this 
specific  client  population. 

2.  Applicant  must  include  a 
description  of  current  and  proposed 
staff  skills  and  knowledge  regarding 
homeless  youth  and  indicate  how  staff 
will  be  utilized  in  achieving  the  goals 
and  objectives  of  the  program. 
Information  on  proposed  staff  training 
and  brief  resumes  or  job  descriptions 
may  be  included. 

3.  Applicant  must  describe  how  the 
project  has  established  or  will  establish 
formal  service  linkages  with  other  social 
service,  law  enforcement,  educational, 
housing,  vocational,  welfare,  legal 
service,  drug  treatment  and  health  care 
agencies  in  order  to  ensure  appropriate 
referrals  for  the  project  clients  where 
and  when  needed. 

4.  Applicant  must  describe 
procedures  for  maintaining 
confidentiality  of  records  on  the  youth 
and  families  served.  Procedures  must 
insure  that  no  information  on  the  youth 
and  families  is  disclosed  without  the 
consent  of  the  individual  youth,  parent 
or  legal  guardian.  Disclosures  without 
consent  can  be  made  to  another  agency 
compiling  statistical  records  if 
individual  identities  are  not  provided  or 
to  a  government  agency  involved  in  the 
disposition  of  criminal  charges  against 
an  individual  runaway  or  homeless 
youth. 

Budget  Appropriateness 

1.  Applicant  must  discuss  and  justify 
the  costs  of  the  proposed  project  in 
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te :  Tjs  of  numbers  of  youth  to  be  served, 
ti  E  types  and  quantities  of  senices  to  be 
provided,  and  the  anticipated  outcomes 
for  the  youth. 

2.  Applicant  must  describe  the  fiscal 
ct  Atrol  and  accounting  procedures  that 
w  |l  be  used  to  ensure  prudent  use. 
proper  disbursement,  and  accurate 
aoGounling  of  funds  received  under  this 
piiogram  announcement. 

13.  Apphcant  must  describe  how  cost- 
effective  use  of  TIP  funds  will  be 
ensured  by  taking  maximum  advantage 
oflexisting  resources  u-ithin  the  State 
which  would  help  in  the  operation  or 
coordination  of  a  TIP.  including  those 
resources  which  are  supported  by 
Federal  hidependent  Living  Initiatives 
funds.  Also,  applicant  must  describe 
efforts  to  be  undertaken  over  the  length 
of  ithe  project  which  may  increase  non- 
FcJderal  resources  available  to  support 
iheTLP. 

Dumtion  of  project:  Because 
supcessful  applicants  will  receive  grants 
X'^-iith  funds  appropriated  by  Congress  for 
F  V  1995,  project  periods  for  these  new 
avvards  will  begin  when  FY  1995  funds 
are  appropriated  and  made  available  to 
ACYF,  but  in  no  case  will  they  begin 
prior  to  October  1.  1994. 

This  announcement  solicits  TLP 
applications  for  projects  of  up  to  three 
ye^rs  duration  {36-month  project 
pefidds).  Initial  grant  awards,  made  on 
a  qo.-npetitive  basis,  will  be  for  a  one- 
yckr  (12-month)  budget  period. 
Applications  for  continuation  grants 
beyond  the  one-year  budget  period,  but 
within  the  36-month  project  period,  will 
tie  finlerlained  in  subsequent  years  on  a 
no|i-competitive  basis,  subject  to  the 
avlilahility  of  funds,  satisfactory- 
progress  of  the  grantee  and 
deprmination  that  continued  funding 
woiuld  be  in  the  best  interest  of  the 
government. 

I\ederal  shore  of  project  costs:  Up  to 
S2(jl0.000  per  year,  which  equals  a 
maWiniLim  of  $600,000  for  a  3-year 
projipct  period. 

/Applicant  f,hare  of  the  project:  The 
Kuhaway  and  Homeless  Youth  Act 
requiires  a  non-Federal  matching 
requirement  of  ten  percent  of  the  total 
Federal  hjnds.  For  e.\ampie,  a  project 
requesting  $600,000  in  Federal  funds 
o\or  a  three-year  project  period  (based 
on  an  award  of  $200,000  per  twelve- 
month budget  period)  must  include  a 
match  of  at  least  $60,000  (10%  of  the 
Federal  share). 

D.  JYaining  and  Technical  Assistance 
Grc^nts  (T&-TA) 

Eligible  applicants:  Statewide  and 
regional  nonprofit  organizations,  and 
combinations  of  such  organizations, 
with  demonstrated  experience  in 


providing  services  to  runaway  and 
homeless  youth  service  providers. 

Program  purpose,  goals  and 
objectives:  The  Administration  on 
Children.  Youth  and  Families  expects  to 
fund  up  to  ten  cooperative  agreements 
to  improve  the  programmatic  and 
administrative  capacities  of  public  and 
private  agencies  to  provide  services  to 
runaway  and  homeless  youth  by  the 
provision  of  technical  assistance  and 
short-term  training.  Applications  to 
provide  such  assistance  may  cover  one 
or  more  Federal  Regions  or  may  be 
restricted  to  a  sjiialler  geographic  area 
(e.g..  one  or  more  States). 

Background  information:  Over  the 
years,  many  State  and  local  agencies 
and  programs  have  been  established  to 
provide  needed  short-  and  long-term 
services  to  runaway  and  homeless 
youth.  These  agencies  are  both  public 
and  private,  profit-making  and 
nonprofit.  Some  focus  on  a  single 
concern,  such  as  drug  abuse  or  dropout 
prevention,  while  otliers  are  multi-  or 
even  all-purpose  agencies,  with  specific 
components  that  deal  with  the  physical 
health,  mental  health,  family 
reunification  and  functioning. 
emplo\Tnent.  education  and  transitional 
living  of  these  young  people. 

Notwithstanding  the  significant 
numbers  of  effective  agencies  and 
competent  professional  staff  dedicated 
to  assisting  rimaway  and  homeless 
youth  across  the  country,  senices  in 
some  areas  are  inadequate  or  non- 
existent. In  other  cases,  existing 
programs  lack  staff  members  with  the 
fuU  range  of  skills  required  to  carry  out 
the  responsibilities  with  which  the 
individual  programs  are  charged.  Also, 
many  of  the  developed  and  tested 
curricula  and  models  are  little  knov\Ti  or 
understood,  even  among  the  programs 
and  staff  where  they  could  be  of  greatest 
use.  Further,  as  new  issues  and 
problems  emerge  (for  exemple,  the 
gian-iorization  of  the  youth  drug  culture 
by  the  news  and  entertainment  media. 
and  the  placement  of  troublesome  youth 
in  private  mental  institutions  to  remove 
them  from  the  streets),  even  experienced 
staff  need  to  enhance  their  existing 
skills  and  to  develop  new  ones. 

To  address  these  issues,  the  Runaway 
and  Homeless  Youth  Act.  section  342. 
and  the  Drag  Abuse  Prevention  Program 
for  Runaway  and  Homeless  Yovith. 
section  3511  of  the  Anti-Drug  Abuse  Act 
of  1988.  both  administered  by  the 
Family  and  Youth  Services  Bureau, 
authorize  support  to  nonprofit 
organizations  for  the  purpose  of 
providing  training  and  technical 
assistance  (T&TA)  to  nmaway  and 
homeless  youth  service  providers. 


To  effectively  provide  such 
assistance,  extensive  interaction  with 
grantees,  integration  and  sharing  of 
knowledge,  coordination  with 
components  supporting  the  runaway 
and  homeless  youth  system,  and  a 
cooperative  relationship  among  training 
and  technical  assistance  providers  is 
needed. 

Projects  in  this  priority  area  are 
intended  to  result  in  a  process  Which 
encompasses  the  following  types  of 
activities: 

1.  The  provision  of  assistance  to 
grantees  for  the  purpose  of  assessment 
of  grantee  and  staff  training  needs  and 
the  development,  management  and 
implementation  of  training  plans  that 
ensure  staff  have  the  skills  to  carry  out 
their  responsibifities.  Training  and 
technical  assistance  designed  and/or 
provided  to  grantees  for  this  purpose 
must  be  accessible  and  individualized, 
must  provide  concrete  informat.on  and 
skill  building  and  must  include  follow- 
up  efforts. 

2.  The  provision  of  quality  staff 
training  which  focuses  on  skill 
development  that  (a)  provides 
opportunities  for  hands-on 
participation,  direct  observation, 
practice  and  expert  feedback;  (b) 
analyzes,  integrates  and  transmits 
knowledge  obtained  from  research 
findings,  curricula,  and  models  of 
greatest  Lnterest  to  grantees;  and  (c) 
recognizes  new  and  emerging  youth 
issues  and  provides  intensive  skills 
training  in  these  areas. 

3.  The  collaborative  exchange  of 
monitoring  and  MIS  information  with 
runaway  and  homeless  youth  programs 
for  tlie  purpose  of  planning  training  and 
technical  assistance  for  the  geographic 
area  being  served,  and  for  the  purpose 
of  providing  follow-up  training  and 
technical  assistance  responsive  to  the 
findings  resulting  from  monitoring 
individual  grantees; 

4  The  promotion  of  a  cooperative 
relationship  among  training  and 
technical  assistance  providers  for  the 
exchange  of  information  regarding 
identified  training  needs,  emerging 
youth  issues,  research  findings, 
curricula  and  models. 

The  award  of  these  cooperative 
agreements  will  include  a  delineation  of 
the  responsibilities  of  the  successful 
applicants  and  the  Administration  on 
Children,  Youth  and  Families.  The 
responsibilities  contained  in  each 
cooperative  agreement  may  be  geared 
toward  the  unique  needs  of  the  RH  Y 
programs  in  the  geographic  areas  to  be 
served.  At  a  minimum,  responsibilities 
of  the  successful  applicants  will  include 
development  and  implementation  of  a 
workplan,  provision  of  training  and 
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technical  assistance  to  grantees  and 
coordination  with  other  grantee  support 
efTorts  and  T&TA  providers. 
Responsibilities  of  ACYF  will  include, 
at  a  minimum,  review  and  approval  of 
workplans,  coordination  and  sharing  of 
monitoring  data,  as  appropriate,  and 
sponsorship  of  a  national  meeting  of 
T&TA  providers. 

Minimum  requirements  for  project 
design:  As  a  part  of  addressing  the 
generic  evaluation  criteria  in  Part  II  of 
this  Armouncement,  each  applicant 
must  address  the  following  items  in  the 
program  narrative  section  of  their 
proposal. 

Objectives  and  Need  for  Assistance 

1.  Identify  the  exact  geographic  area|s) 
to  be  served  in  terms  of  its  distinctive 
features. 

2.  Discuss  youth  homelessness  in  the 
geographic  area(s)  to  be  served.  Provide 
documentation  of  the  incidence  of 
homeless  youth. 

3.  Demonstrate  an  understanding  of 
the  incidence  and  conditions  of 
runaway  and  homeless  youth  in  the 
geographic  area(s)  to  be  served;  and 
current  issues,  special  problems  and 
needs  associated  with  runaway  and 
homeless  youth  such  as  substance 
abuse,  learning  disabilities,  lack  of 
independent  living  skills. 

4.  Discuss  ser\'ices  in  the  geographic 
area(s)  for  runaway  and  homeless  youth 
(Basic  Centers,  Transitional  Living 
Programs,  Drug  Abuse  Prevention 
Programs,  Demonstration  grants). 

5.  Indicate  an  understanding  of  the 
capacities  and  management  systems 
necessary  to  establish  and  operate 
runaway  and  homeless  youth  agencies. 
Discuss  the  knowledge,  skills,  abilities 
and  experience  required  by  individual 
youth  service  professionals  at  both  the 
administrative  and  direct  service  levels. 

6.  Discuss  and  justify  the  need  for 
training  and  technical  assistance  in  the 
geographic  area  to  be  served. 

7.  Discuss  barriers  to  services  in  the 
geographic  area  and  greatest  training 
and  technical  assistance  needs  of 
runaway  and  homeless  youth  service 
providers. 

8.  Demonstrate  an  understanding  of 
relevant  research  and  development 
findings  and  products,  and  knowledge 
of  available  curricula,  models  and 
experts. 

Results  and  Benefits  Expected 

1.  Discuss  the  goals  and  objectives  of 
the  proposed  training  and  technical 
assistance  effort  and  how  it  builds  and 
improves  upon  past  efforts. 

2.  Project  the  number  of  agencies  and 
individuals  that  would  receive  training 
and  technical  assistance  services. 


3.  Describe  how  the  training  and 
technical  assistance  effort  will  increase 
the  capacity  of  RHY  grantees  to  deliver 
effective  and  quahty  services  to 
runaway  and  homeless  youth. 

4.  Describe  how  traimng  and 
technical  assistance  will  build  on 
current  program  strengths  and  assist 
grantees  in  program  improvement. 

Approach 

1.  Describe  the  approach,  philosophy, 
strategies,  methodologies  and  models 
that  would  be  used  to  assess  and 
address  the  unique  training  and 
technical  assistance  needs  of  runaway 
and  homeless  youth  service  providers  in 
the  geographic  area(s)  to  be  served. 
Describe  the  proposed  effort  and 
activities  in  detail. 

2.  Describe  interaction  with  grantees 
to  support  assessment  of  training  needs, 
development  of  training  plans  and 
design  of  training  and  technical 
assistance  strategies. 

3.  Discuss  the  approach  that  will  be 
used  to  provide  quality  staff  training 
which  focuses  on  skill  development  that 
provides  opportunities  for  hands-on 
participation,  direct  observation, 
practice  and  expert  feedback;  which 
analyzes,  integrates  and  transmits 
knowledge  obtained  from  research 
findings,  curricula,  and  models  of 
greatest  interest  to  grantees;  and 
recognizes  new  and  emerging  youth 
issues  and  provides  intensive  skills 
training  in  these  areas. 

4.  Describe  the  approach  that  will  be 
used  for  the  collaborative  exchange  of 
monitoring  and  MIS  information  for 
runaway  and  homeless  youth  programs 
for  the  purpose  of  planning,  training, 
and  technical  assistance  for  the 
geographic  area  to  ♦le  served.  Include  a 
discussion  of  tranang  and  technical 
assistance  that  is  a  follow-up  to 
monitoring  and  responsive  to  the  needs 
of  individual  grantees. 

5.  Describe  the  approach  that  would 
be  used  to  promote  the  transmittal  of 
knowledge  and  skills  from  highly 
skilled  youth  service  providers  to  less 
experienced  staff. 

6.  Describe  the  approach  for 
establishing  a  cooperative  relationship 
with  other  training  and  technical 
assistance  providers. 

7.  Provlae  a  detailed  description  of 
the  efforts  that  wrill  be  carried  out  by  the 
applicant  directly  and  those  efforts  to  be 
carried  out  in  conjunction  with  other 
agencies  or  consultants.  Discuss  how 
these  efforts  will  enhance  training  and 
technical  assistance  provision. 

8.  Describe  the  methodology  that  will 
be  used  to  evaluate  the  effectiveness  of 
the  training  and  technical  assistance 
provided  to  nmaway  and  homeless 


youth  service  providers  in  the 
geographic  area(s). 

9.  Discuss  the  approach  that  would  be 
used  to  encourage  cultural  competency 
of  nmaway  and  homeless  youth  service 
providers  in  areas  such  as  outreach, 
program  design,  staffing  and  board 
development. 

10.  Include  proposed  time  frames  for 
accomplishing  major  milestones,  levels 
of  effort,  letters  of  commitment  and 
support. 

Sta£r  Background  and  Organizational 
Experience 

1.  Describe  the  organizational  history, 
structure,  and  experience  providing 
training  and  technical  assistance. 
Discuss  operating  principles  with 
respect  to  the  development  and 
implementation  of  training  and 
technical  assistance. 

2.  Clearly  define  roles  and  provide  job 
descriptions  of  key  project  positions. 

3.  Provide  resumes  of  current  and 
proposed  staff.  Include  skills, 
experience,  and  qualifications  working 
with  runaway  and  homeless  youth,  and 
developing  and  designing  training  and 
technical  assistance  for  youth  service 
providers. 

4.  Describe  facilities,  equipment,  and 
other  resources  that  would  be  available 
to  the  project. 

5.  Describe  the  administrative  and 
organiz<)tional  structure  and  linkages 
established  with  other  relevant 
organizations  (e.g.  subcontractors,  other 
projects).  Provide  charts  summarizing 
these  structures  and  linkages  and  • 
written  agreements  defining  them 
(include  in  appendices). 

Budget  Appropriateness 

1.  Discuss  and  justify  the  cost  of  the 
proposed  project  in  terms  of  types  and 
quantities  of  services  to  be  provided. 

2.  Describe  the  fiscal  control  and 
accounting  procedures  that  will  be  used 
to  ensure  the  prudent  use,  proper 
disbursement,  and  acciu'ate  accounting 
of  funds  received. 

3.  Describe  how  additional  resources 
necessary  to  carry  out  this  project  would 
be  obtained  and  integrated  into  the  work 
of  the  project. 

4.  Provide  assurance  that  one  key 
person  from  the  project  would  attend  an 
annual  2-3  day  FYSB  sponsored 
meeting  in  Washington,  DC. 

Duration  of  Project:  This 
announcement  solicits  applications  for 
Traimng  and  Technical  Assistance 
cooperative  agreements  of  up  to  five 
years  in  duration  (60-month  project 
periods).  Initial  awards,  made  on  a 
competitive  basis,  will  be  for  one-year 
(12-month)  budget  periods. 
Applications  for  continuation 
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c  ]  operative  agreements  beyond  the  one- 
y  E  ar  budget  period,  but  within  the  60- 
ni  )nth  project  period,  will  be 
e  1  tertained  in  subsequent  years  on  a 
ncn-competitive  basis,  subject  to  the 
a  .'iilability  of  funds,  satisfactory 
p  r  Dgress  of  the  grantee,  and 
determination  that  continued  funding 
M  ( »uld  be  in  the  best  interest  of  the 
g)i-ernment. 

federal  Share  of  Project  Costs:  The 
n  i  iximum  Federal  share  is  not  to  exceed 
S 1 50.000  per  Federal  Region  for  the  first 
ip-month  budget  period,  or  a  maximum 
of  S750,000  per  Federal  Region  for  the 
5-year  project  period.  (For  example,  a 
project  covering  two  Regions  may 
receive  up  to  $300,000  for  the  first  12- 
month  budget  period.  Conversely,  a 
project  serving  less  than  a  Federal 
Region  (e.g.,  a  Statewide  system)  would 
receive  less  than  $150,000  for  the  first 
12-month  budget  period.) 

Matching  Requirement:  The  minimum 
non-Federal  matching  requirement  in 
proportion  to  the  maximum  Federal 
share  of  $750,000  is  $75,000  for  a  5-year 
project  period.  This  constitutes  10 
percent  of  the  total  Federal  share. 

Anticipated  number  of  projects  to  be 
funded:  It  is  anticipated  that  up  to  ten 
projects  will  be  funded. 

Part  IV.  Application  Process 

A.  Assistance  to  Prospective  Grantees 

Potential  grantees  can  receive 
informational  assistance  in  developing 
applications  from  the  appropriate  ACF 
Regional  Youth  Contacts  listed  in  Part 
VI,  Appendix  F  or  from  the 
Administration  on  Children.  Youth  and 
Families  in  Washington,  DC  (see 
address  at  the  beginning  of  this 
announcement).  Organizations  may  also 
receive  information  and  technical 
assistance  in  preparing  applications 
from  the  appropriate  Training  and 
Technical  Assistance  Provider  grantee 
listed  in  Part  VI,  Appendix  C. 

B.  Application  Requirements 

To  be  considered  for  a  Runaway  and 
Homeless  Youth  grant,  each  application 
must  be  submitted  on  the  forms 
provided  at  the  end  of  this 
announcement  (see  Part  VI.  section  1  of 
this  announcement)  and  in  accordance 
with  the  guidance  provided  herein.  The 
application  must  be  signed  by  an 
individual  authorized  both  to  act  for  the 
applicant  agency  and  to  assume 
responsibility  for  the  obligations 
imposed  by  the  terms  and  conditions  of 
the  grant  award. 

Applicants  applying  for  grants  under 
more  than  one  program  (Basic  Center 
Program.  Drug  Abuse  Prevention 
Program,  Transitional  Living  Program, 


and/or  Training  and  Technical 
Assistance  grants)  must  submit  a 
separate  and  complete  application  for 
each  program  and  must  identify  the 
relevant  Priority  Area  on  Form  424.  Item 
#11.  Although  coordination  among 
program  components  is  encouraged, 
applications  that  combine  an 
application  for  more  than  one  grant 
program  in  a  single  proposal  will  not  be 
reviewed. 

All  applicants  must  indicate  in  their 
applications  their  willingness  to  fully 
cooperate  in  any  data  collection  and 
research  efforts  mandated  by  the 
Administration  for  Children  and 
Families. 

If  more  than  one  agency  is  involved 
in  submitting  a  single  application,  one 
entity  must  be  identified  as  the 
applicant  organization  which  will  have 
legal  responsibility  for  the  grant. 

C.  Papenvork  Reduction  Act  of  1980 

Under  the  Paperwork  Reduction  Act 
of  1980,  Pub.  L.  96-511,  the  Department 
is  required  to  submit  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  any  reporting  and 
record-keeping  requirements  in 
regulations,  including  program 
announcements.  This  program 
announcement  does  not  contain 
-information  collection  requirements 
beyond  those  approved  for  ACF  grant 
applications  by  OMB. 

D.  Notification  Under  Executive  Order 
12372 

This  program  is  covered  under 
Executive  Order  (E.O.)  12372, 
Intergovernmental  Review  of  Federal 
Programs,  and  45  CFR  part  100, 
Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities.  Under 
the  E.O.,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alabama,  Alaska,  Connecticut,  Hawaii. 
Idaho,  Kansas,  Louisiana,  Minnesota, 
Montana,  Nebraska.  Oklahoma.  Oregon, 
Pennsylvania.  Virginia.  Washington. 
American  Samoa  and  Palau  have  elected 
to  participate  in  the  Executive  Order 
process  and  have  established  Single 
Points  of  Contact  (SPOCs).  Applicants 
from  these  seventeen  jurisdictions  need 
take  no  action  regarding  E.O.  12372. 
Applications  for  projects  to  be 
administered  by  Federally-recognized 
Indian  Tribes  are  also  exempt  from  the 
requirements  of  E.O.  12372.  Otherwise, 
applicants  must  contact  their  SPOCs  as 
soon  as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessarj'  instructions.  Applicants 


must  submit  any  required  material  to 
the  SPOCs  as  early  as  possible  so  that 
the  program  office  can  obtain  and 
review  SPOC  comments  as  part  of  the 
award  process.  It  is  imperative  that  the 
applicant  submit  all  required  materials, 
if  any,  to  the  SPOC  and  indicate  the  date 
of  this  submittal  (or  date  of  contact  if  no 
submittal  is  required)  on  the  Standard 
Form  424,  item  16a. 

Under  45  CFR  100.8(a)(2).  a  SPOC  has 
60  days  from  the  application  deadline 
date  to  comment  on  proposed  new  or 
competing  continuation  awards. 

The  SPOCs  are  encouraged  to 
eliminate  the  submission  of  routine 
endorsements  as  official 
recommendations.  Additionally,  SPOCs 
are  requested  to  clearly  diffcreritiate 
between  mere  advisory  comments  and 
those  official  State  process 
recommendations  which  may  trigger  the 
"accommodate  or  explain"  rule. 

When  comments  are  submitted 
directly  to  ACF,  they  must  be  addressed 
to:  Runaway  and  Homeless  Youth 
Programs,  Department  of  Health  and 
Human  Services.  Administration  for 
Children  and  Families.  Division  of 
Discretionary  Grants.  370  L'Enfant 
Promenade,  SW..  Aerospace  Building. 
6th  Floor,  Washington,  DC  20047.  Attn: 
Maiso  Bryant. 

A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
as  Part  VI,  Appendix  H  of  this 
announcement. 

Availabihty  of  Forms  and  Other 
Materials 

A  copy  of  the  forms  required  to  be 
submitted  as  part  of  each  appfication  for 
a  runaway  and  homeless  youth  grant, 
and  instructions  for  completing  the 
application,  are  provided  in  Part  VI, 
Appendix  I.  The  Basic  Center  Program 
Performance  Standards  as  well  as 
descriptions  of  the  National  Runaway 
Switchboard  and  the  National 
Clearinghouse  on  Runaway  and 
Homeless  Youth  are  presented  in  Part 
VI,  Appendices  A,  B  and  C.  Addresses 
of  the  State  Single  Points  of  Contact 
(SPOCs)  to  which  applicants  must 
submit  review  copies  of  their  proposals 
are  listed  in  Part  VI,  Appendix  H. 

Legislation  referencea  in  Part  I, 
section  B  of  this  announcement  may  be 
found  in  major  public  libraries  and  at 
the  ACF  Regional  Offices  listed  in  Part 
VI,  Appendix  F  at  the  end  of  this 
announcement. 

Additional  copies  of  this 
announcement  may  be  obtained  from 
the  ACF  Regional  Offices  or  by  calling 
the  telephone  number  listed  at  the 
beginning  of  this  announcement. 
Further  general  information  may  be 
obtained  from  the  Training  and 
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Technical  Assistance  Providers  listed  in 
Part  VI,  Appendix  G. 

F.  Application  Consideration 

All  applications  which  are  complete 
and  conform  to  the  requirements  of  this 
program  announcement  will  be  subject 
to  a  competitive  review  and  evaluation 
process  against  the  specific  criteria 
outlined  in  Part  II  of  this  announcement 
and  the  specific  Minimum 
Requirements  for  Project  Design 
contained  in  Part  III  of  this 
announcement.  This  review  will  be 
conducted  in  Washington,  DC,  by  teams 
of  non-Federal  experts  knowledgeable 
in  the  areas  of  youth  development  and/ 
or  human  service  programs. 
Applications  for  a  Basic  Center  Program 
grant  will  be  reviewed  competitively 
only  with  other  applications  from  the 
same  State.  Applications  for  Drug  Abuse 
Prevention  Program,  Transitional  Living 
Program  and  Training  and  Technical 
Assistance  grants  will  be  reviewed  as  a 
part  of  a  national  competition. 

The  non-Federal  experts  will  review 
the  applications  based  on  the  Evaluation 
Criteria  listed  in  Part  II  of  this 
announcement  and  the  specific 
Minimum  Requirements  for  Project 
Design  contained  in  Part  III  of  this 
announcement  and  will  assign  a  score  to 
each  application.  The  results  of  the 
competitive  review  wnll  be  analyzed  by 
Federal  staff  who,  in  consultation  with 
ACF  Regional  officials,  will  select  those 
applications  to  be  recommended  for 
funding  to  the  Commissioner,  ACYF. 

The  Commissioner  will  make  the  final 
bulection  of  the  applicants  to  be  funded. 
As  required  by  runaway  and  homeless 
youth  legislation,  priority  for  funding 
will  be  given  to  agencies  with 
demonstrated  experience  in  providing 
direct  services  to  runaway  and  homeless 
youth.  However,  current  grantees 
ending  a  three-year  funding  period,  and 
applying  as  a  new  applicant  for  funds 
under  this  program  announcement,  are 
reminded  that  when  the  current  project 
period  ends  so  does  the  funding 
agency's  obligation  for  future  awards. 
Criterion  3,  Approach,  requires 
applicants  to  specifically  discuss  how 
their  project  will  be  maintained  after 
termination  of  Federal  support. 

In  addition  to  scores  assigned  by  non- 
Federal  reviewers,  consideration  also 
will  be  given  to  adequate  geographic 
distribution  of  services  and  the 
Commissioner  may  show  preference  for 
applications  proposing  services  in  areas 
that  would  not  otherwise  be  served.  The 
Conmiissioner  also  may  elect  to 
consider  an  applicant's  past 
performance  in  providing  services  to 
runaway  and  homeless  youth  and  also 
may  oloct  not  to  fund  any  applicants 


having  known  management,  fiscal  or 
other  problems  which  make  it  unlikely 
that  they  would  be  able  to  provide 
effective  services. 

Grant  awards  for  Basic  Center 
Program,  Drug  Abuse  Prevention 
Program  and  Training  and  Technical 
Assistance  grants  will  be  made  by 
September  30,  1994.  Grant  awards  for 
Transitional  Living  Program  grants  will 
be  made  after  October  1,  1994. 
Successful  applicants  will  be  notified 
through  the  issuance  of  a  Financial 
Assistance  Award  which  will  set  forth 
the  amount  of  funds  granted,  the  terms 
and  conditions  of  the  grant,  the  effective 
date  of  the  grant,  the  budget  period  for 
which  support  will  be  given,  the  non- 
Federal  share  to  be  provided,  and  the 
total  project  period  for  which  support  is 
contemplated. 

Organizations  whose  applications  will 
not  be  funded  will  be  notified  of  that 
decision  in  writing  by  the 
Commissioner  of  the  Administration  on 
Children,  Youth  and  Families.  Every 
effort  will  be  made  to  notify  all 
unsuccessful  applicants  as  soon  as 
possible  after  final  decisions  are  madn, 
including  grantees  whose  three-year 
project  periods  end  in  FY  1994. 

Part  V.  Application  Assembly  and 
Submission 

Applicants  applying  for  more  than 
one  runaway  and  homeless  youth  grant 
(Basic  Center  Program,  Drug  Abuse 
Prevention  Program,  Transitional  Living 
Program  and/or  Training  and  Technical 
Assistance)  must  submit  a  separate  and 
complete  application  for  each  program. 
Applications  that  combine  more  than 
one  program  in  a  single  proposal  will 
not  be  reviewed. 

A.  Contents  of  application.  Each 
application  must  contain  the  following 
items  in  the  order  listed: 

1.  Application  for  Federal  Assistance 
(Standard  Form  424.  REV  4-88)  (page  i). 

2.  Budget  Information  (Standard  Form 
424A,  REV  4-68)  (pages  ii-iii). 

3.  Budget  Justification  (Type  on 
standard  size  plain  white  paper)  (pages 
iv-v). 

4.  Assurances — Non-Construction 
Programs  (Standard  Form  424B,  REV  4- 
88)  (pages  vi-vii). 

5.  Certification  Regarding  Lobbying 
(page  viii). 

6.  Program  Narrative  Statement  (pages 
1  and  following:  40  pages  maximum, 
double-spaced). 

Special  Note:  APPLICAN  i  :>  Amt. 
STRONGLY  ENCOURAGED  TO  UMTT  THE 
PROGRAM  NARRATIVE  STATEMENT 
PORTION  OF  THE  APPUCATION  TO  40 
DOUBLE-ilPA(JED  PACES. 


7.  Organizational  Capability 
Statement  (pages  OCS-1  and  following; 
3  pages  maximum). 

8.  Supporting  Documents  (pages  SD- 
1  and  following;  10  pages  maximum, 
exclusive  of  letters  of  support  or 
agreement). 

B.  Instructions  for  Preparing 
Application  Components 

1.  Standard  Forms  424  and  424A: 
Follow  the  instructions  in  Part  VI, 
Appendix  I.  In  Item  8  of  Form  424, 
check  New.  In  Item  10  of  the  424. 
clearly  identify  the  Catalog  of  Federal 
Domestic  Assistance  Program  Number 
and  Title  for  the  program  for  which 
funds  are  being  requested  (93.623,  Basic 
Center  Program  for  Runaway  and 
Homeless  Youth;  93.657,  Drug  Abuse 
Education  and  Prevention  Program  for 
Runaway  and  Homeless  Youth;  or 
93.550,  "Transitional  Living  Program  for 
Homeless  Youth.  Applicants  applying 
for  Training  and  Technical  Assistance 
cooperative  agreements  must  use  the 
number  and  title  for  the  Basic  Center 
Program  for  Runaway  and  Homeless 
Youth.  93.623  and  indicate  T&TA  in 
parentheses  in  the  box. 

In  Item  11  of  the  424,  identify  the 
Priority  Area  (IV,  A,  B,  C,  D)  and  the 
program  name  (Basic  Center  Program 
(BOP).  Drug  Abuse  Prevention  Program 
(DAPP),  Transitional  Living  Program 
(TLP),  or  Training  and  Technical 
Assistance  (T&TA))  which  the 
application  is  addressing. 

2.  Budget  Justification;  Provide 
breakdowns  for  major  budget  categories 
and  justify  significant  costs.  List 
amounts  and  sources  of  all  funds,  both 
Federal  and  non-Federal,  that  will  be 
used  for  this  project. 

3.  Standard  Form  424B.  Certification 
Regarding  Drug-Free  Workplace. 
Certification  Regarding  Debarment,  and 
Certification  Regarding  Lobbying.  Of 
these  forms,  only  the  Standard  Form 
424B  and  the  Certification  Regarding 
Lobbying  need  to  be  signed  and 
returned  with  the  application.  By 
signing  and  submitting  its  application 
each  applicant  is  certifying  its 
compliance  with  the  Drug-Free 
Workplace  and  Debarment  certification 
requirements  included  in  this 
aiuiouncement. 

4.  Program  Narrative  Statement:  Use 
the  Evaluation  Criteria  in  Part  II  as  a 
way  to  organize  the  Narrative.  Be  sure 
to  address  all  the  specifics  contained  in 
the  appropriate  Priority  Area 
Description  in  Part  lU,  especially  the 
information  described  under  Minimum 
Requirements  for  Project  Design. 

5.  Organizational  Capability 
Statement:  Applicants  must  provide  a 
description  (no  more  than  thiee  pages. 
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dt  uble-spaced)  of  how  the  applicant 
ag  j^cy  is  organized  and  the  types, 
qyantities  and  costs  of  services  it 
provides,  including  services  to  clients 
other  than  runaway  and  homeless 
youth.  For  the  prior  year,  list  all 
contracts  with  or  funds  received  from 
juvenile  justice,  probation  and/or 
welfare  agencies.  Provide  an 
organizational  chart  showing  any 
superordinate.  parallel,  or  subordinate 
agencies  to  the  specific  agency  that  will 
provide  direct  services  to  runaway  and 
homeless  youth,  and  summarize  the 
pu^-poses.  clients  and  overall  budgets  of 
these  other  agencies.  If  the  agency  has 
nndtiple  sites,  list  these  sites,  including 
addresses,  phone  numbers  and  staff 
coifitoct  names,  if  different  than  the  SF 
42i>  If  the  agency  is  a  recipient  of  funds 
from  the  Administration  on  Children. 
Youth  and  Families  for  ser\'ices  to 
runaway  and  homeless  youth  for 
programs  other  than  that  applied  for  in 
this  application,  show  how  the  services 
sui^ported  by  these  funds  are  or  will  be 
integrated  with  the  existing  services. 
Diijauss  the  experience  of  the  applicant 
organization  in  providing  services  to 
rurjaway  and  homeless  youth. 

6J.: Supporting  Documentation:  The 
maKimum  for  supporting 
documentation  is  10  pages,  double 
spaced,  exclusive  of  letters  of  support  or 
agreement.  These  documents  might 
include  resumes,  newsclippings. 
evi<ipnce  of  the  program's  efforts  to 
coojrdinate  youth  services  at  the  local 
lev^l,  etc.  Documentation  over  the  ten 
pagb  limit  will  not  be  reviewed. 
Applicants  may  include  as  many  letters 
of  support  or  agreement  as  are 
appropriate. 

C.  Application  Submission 

Tti  be  considered  for  funding,  each 
applicant  must  submit  one  signed 
original  and  two  additional  copies  of  the 
application,  including  all  attachments, 
to  the  application  receipt  point 
specified  below.  The  original  copy  of 
the  application  must  have  original 
signatures,  signed  in  black  ink.  Each 
copy  must  be  stapled  (back  and  front)  in 
the  upper  left  comer.  All  copies  of  a 
single  application  must  be  submitted  in 
a  single  package. 

Because  each  application  will  be 
duplicated  by  the  government,  do  not 
use  or  include  separate  covers,  binders. 
clip$,  tabs,  plastic  inserts,  maps, 
brochures  or  any  other  items  that  cannot 
be  processed  easily  on  a  photocopy 
machine  with  an  automatic  feed.  Do  not 
bind,  clip,  fasten  or  in  any  way  separate 
subsections  of  the  application^ 
inclijiding  supporting  documentation. 


1.  Closing  Date  for  the  Receipt  of 
Applications 

The  closing  dates  for  receipt  of 
applications  for  the  grant  programs 
contained  in  this  announcement  are: 


Program 

Closing  date 

BCP 

TLP  

DAPP  

T&TA  

June  15,  1994. 
June  28,  1994. 
July  12.  1994. 
July  12.  1994. 

disruption  of  the  mails.  However,  if 
ACF  does  not  extend  the  deadline  for  all 
applicants,  it  may  not  waive  or  extend 
the  deadline  for  any  applicants. 

3.  Checklist  for  a  Complete  Application 

—  One  original  application  signed  in 


Applications  may  be  submitted  to  the 
following  address:  Department  of  Health 
and  Human  Services,  Administration  for 
Children  and  Families.  Division  of 
Discretionarv  Grants,  370  L'Enfant 
Promenade.  S\V..  Aerospace  Building. 
6th  Floor,  Washington,  DC  20447.  Attn: 
Maiso  Bryant.  ACF-94-ACYF/RH^T. 
Hand  delivered  applications  will  be 
accepted  during  the  normal  working 
hours  of  8  a.m.  to  4:30  p.m..  Monday 
through  Friday,  on  or  prior  to  the 
established  closing  date  at: 
Administration  for  Children  and 
Families.  Division  of  Discretionary 
Grants,  6th  Floor  OFM/DDG.  901  D 
Street,  S\V..  Washington.  DC  20447. 

Envelopes  containing  applications 
must  clearly  indicate  the  specific 
program  that  the  application  is 
addressing:  Basic  Center  Program  (BCP); 
Drug  Abuse  Prevention  Program 
(DAPP).  Transitional  Living  Program 
(TLP).  or  Training  and  Technical 
Assistance  (T&TA). 

2.  Deadline  for  Submission  of 
Applications 

a.  Deadline.  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

i.  Received  on  or  before  the  deadline 
date  at  the  above  address,  or 

ii.  Sent  on  or  before  the  deadline  date 
and  received  by  the  ACF  in  time  for  the 
independent  review  under  DHHS  GAM 
1-62.  (Applicants  are  cautioned  to 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  to  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service  as  proof  of 
timely  mailing.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing.) 

b.  Late  applications.  Applications 
which  do  not  meet  the  criteria  stated 
above  are  considered  late  applications. 
The  Administration  for  Children  and 
Families  (ACF)  will  notify  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  current  competition. 

c.  Extension  of  deadUne.  The  ACF 
may  extend  the  deadline  for  all 
applicants  because  of  acts  of  God  such 
as  earthquakes,  floods  or  hurricanes, 
etc..  or  when  there  is  a  widespread 


black  ink  and  dated  plus  two  copies. 

A  completed  SPOC  certification 

with  the  date  of  SPOC  contact  entered  in 
item  16  on  page  lofSF42-l.  if  applicable. 

SF  424  (The  original  application 

must  have  the  word  ORIGINAL  hand  printed 
in  bold  block  letters  at  the  top  margin  of  its 
SF424. 

SF424A. 

.  Budget  Justification. 

SF424B. 

Certification  Regarding  Lobbying. 

Program  Narrative  Statement 


(maximum  of  40  pages,  double-spaced) 

Organizational  Capability 

Statement  (maximum  of  three  pages,  double- 
spaced). 

Supporting  Documents 

(maximum  of  10  pages  double-spaced). 

[Catalog  of  Federal  Domestic 
Assistance  Number  93.623.  Basic  Center 
Program  for  Runaway  and  Homeless 
Youth;  Number  93.657,  Drug  Abuse 
Education  and  Prevention  Program  for 
Runaway  and  Homeless  Youth;  and 
Number  93.550,  Transitional  Living 
Program  for  Homeless  Youth.) 

Dated:  April  27.  1994. 
Olivia  A.  Golden, 

Commitisioner.  Administration  on  Children. 
Youth  and  Families. 


Part  VI.  Appendices 

Appendix  A— Basic  Center  Program 
Performance  Standards 

Program  Performance  Standards 
I.  Purpose 

The  Program  Performance  Standards 
established  by  the  Bureau  for  its  funded 
centers  relate  to  the  basic  program 
components  enumerated  in  section  317  of  the 
Runaway  and  Homeless  Youth  Act  and  as 
further  detailed  in  the  Regulations  and 
Program  Guidance  governing  the 
implementation  of  the  Act.  They  address  the 
methods  and  processes  by  which  the  needs 
of  runaway  and  homeless  youth  and  their 
families  are  being  met,  as  opposed  to  the 
outcome  of  the  services  provided  on  the 
clients  ser\-ed. 

The  terms  program  performance  standard, 
criterion,  and  indicators  are  used  throughout 
both  the  instrument  and  the  insu^ctions. 
These  terms  are  defined  as  follows: 

Program  performance  standard:  The 
general  principle  against  which  a  judgment 
can  be  made  to  determine  whether  a  service 
or  an  administrative  component  has  achieved 
a  particular  level  of  attainment. 

Criterion:  A  specific  dimension  or  aspect  of 
a  program  performance  standard  which  helps 
to  define  that  standard  and  which  is 
amenable  to  direct  observation  or 
measurement. 
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Indicator  The  specific  documentation 
which  demonstrates  whether  a  criterion  (or 
an  aspect  of  a  criterion)  is  being  met  and 
thereby  the  extent  to  which  a  specific  asf>ect 
of  a  standard  is  being  met. 

Fourteen  program  performance  standards, 
with  related  criteria,  are  established  by  the 
Bureau  for  the  projects  funded  under  the 
Runaway  and  Homeless  Youth  Act.  Nine  of 
these  standards  relate  to  service  components 
(outreach,  individual  intake  process, 
temporary  shelter,  individual  and  group 
counseling,  family  counseling,  service 
linkages,  aftercare  services,  recreational 
programs,  and  case  disposition),  and  five  to 
administrative  functions  or  activities  (staffing 
and  staff  development,  youth  participation, 
individual  rlient  files,  ongoing  project 
planning,  and  board  of  directors/advisory 
body). 

Although  fiscal  management  is  not 
included  as  a  program  performance  standard, 
it  is  viewed  by  FYSB  as  being  an  essential 
element  in  the  operation  of  its  funded 
projects.  Therefore,  as  validation  visits  are 
made,  the  Regional  ACF  specialist  and/or 
staff  from  the  Office  of  Fiscal  Operations  will 
also  review  the  project's  financial 
management  activities. 

FYSB  views  these  program  performance 
standards  as  constituting  the  minimum 
standards  to  which  its  funded  projects 
should  conform.  The  primary  assumption 
underlying  the  program  performance 
standards  is  that  the  service  and 
administrative  components  which  are 
encompassed  within  these  standards  are 
integral  (but  not  sufficient  in  themselves)  to 
a  program  of  services  which  effectively 
addresses  the  crisis  and  long-term  needs  of 
runaway  and  homeless  youth  and  their 
families. 

The  program  performance  standards  are 
designed  to  serve  as  a  developmental  tool, 
and  are  to  be  employed  by  both  the  project 
staff  and  tlie  Regional  ACF  staff  specialists  in 
identifying  those  service  and  administrative 
components  and  activities  of  individual 
projects  which  require  strengthening  and/or 
development  either  through  internal  action 
on  the  part  of  staff  or  through  the  provision 
of  external  technical  assistance. 

II.  Program  Performance  Standards  and 
Criteria 

The  following  constitute  the  program 
performance  standards  and  criteria 
established  by  the  Bureau  for  its  funded 
centers.  Each  standard  is  numbered,  and  each 
criterion  is  listed  after  a  lower  case  letter. 

1.  Outreach. 

The  project  shall  conduct  outreach  efforts 
directed  towards  community  agencies,  youth 
and  parents. 

2.  Individual  Intake  Process. 

The  project  shall  conduct  an  individual 
intake  process  with  each  youth  seeking 
services  from  the  project.  The  individual 
intake  process  shall  provide  for: 

a.  Direct  access  to  project  services  on  a  24- 
hour  basis. 

b.  The  identification  of  the  emergency 
service  needs  of  each  youth  and  the 
provision  of  the  appropriate  services  either 
directly  or  through  referrals  to  community 
agencies  and  individuals. 


c.  An  explanation  of  the  services  which  are 
available  and  the  requirements  for 
participation,  and  the  securing  of  a  voluntary 
commitment  from  each  youth  to  participate 
in  project  services  prior  to  admitting  the 
youth  into  the  project. 

d.  The  recording  of  basic  background 
information  on  each  youth  admitted  into  the 
project. 

e.  The  assignment  of  primary  responsibility 
to  one  staff  member  for  coordinating  the 
services  provided  to  each  youth. 

f.  The  contact  of  the  parent(s)  or  legal 
guardian  of  each  youth  provided  temporary 
shelter  within  the  timeframe  established  by 
State  law  or,  in  the  absence  of  State 
requirements,  preferably  within  24  but 
within  no  more  than  72  hours  following  the 
youth's  admission  into  the  project. 

3.  Temporary  Shelter. 

The  project  shall  provide  temporary  shelter 
and  food  to  each  youth  admitted  into  the 
project  and  requesting  such  services. 

a.  Each  facility  in  which  temporary  shelter 
is  provided  shall  be  in  compliance  with  State 
and  local  licensing  requirements. 

b.  Each  facility  in  which  temporary  shelter 
is  provided  shall  accommodate  no  more  than 
20  youth  at  any  given  time. 

c.  Temporary  shelter  shall  normally  not  be 
provided  for  a  period  exceeding  two  weeks 
during  a  given  stay  at  the  project. 

d.  Each  facility  in  which  temporary  shelter 
is  provided  shall  make  at  least  two  meals  per 
day  available  to  youth  served  on  a  temporary 
shelter  basis. 

e.  At  least  one  adult  shall  be  on  the 
premises  whenever  youth  are  using  the 
temporary  shelter  facility. 

4.  Individual  and  Group  Counseling. 
The  project  shall  provide  individual  and/ 

or  group  counseling  to  each  youth  admitted 
into  the  project. 

a.  Individual  and/or  group  counseling  :,iiall 
be  available  daily  to  each  youth  admitted 
into  the  project  on  a  temporary  shelter  basis 
and  requesting  such  counseling. 

b.  Individual  and/or  group  counseling  shall 
be  available  to  each  youth  admitted  into  the 
project  on  a  non-residential  basis  and 
requesting  such  counseling. 

c.  The  individual  and/or  group  counseling 
shall  be  provided  by  qualified  staff. 

5.  Family  Counseling. 

The  project  shall  make  family  counseling 
available  to  each  p>arent  or  legal  guardian  and 
youth  admitted  into  the  project. 

a.  Family  counseling  shall  be  provided  to 
each  parent  or  legal  guardian  and  youth 
admitted  into  the  project  and  requesting  such 
services. 

b.  The  family  counseling  shall  be  provided 
by  qualified  staff. 

6.  Service  Linkages. 

The  project  shall  establish  and  maintain 
linkages  with  community  agencies  and 
individuals  for  the  provision  of  those 
services  which  are  required  by  youth  and/or 
their  families  but  which  are  not  provided 
directly  by  the  centers. 

a.  Arrangements  shall  be  made  with 
community  agencies  and  individuals  for  the 
provision  of  alternative  living  arrangements, 
medical  services,  psychological  and/or 
psychiatric  services,  and  the  other  assistance 
required  by  youth  admitted  into  the  project 


and/or  by  their  families  which  are  not 
provided  directly  by  the  project. 

b.  Specific  efforts  shall  be  conducted  by 
the  project  directed  toward  establishing 
working  relationships  with  law  enforcement 
and  other  juvenile  justice  system  personnel. 

7.  Aftercare  Services. 

The  project  shall  provide  a  continuity  of 
services  to  all  youth  served  on  a  temporary 
shelter  basis  and/or  their  families  following 
the  termination  of  such  temporary  shelter 
both  directly  and  through  referrals  to  other 
agencies  and  individuals. 

8.  Recreational  Program. 

The  project  shall  provide  a  nxTeational- 
leisure  time  schedule  of  activities  for  youth 
admitted  to  the  project  for  residential  care. 

9.  Case  Disp>osition. 

The  project  shall  determine,  on  an 
individual  case  basis,  the  disposition  of  each 
youth  provided  temp>orary  shelter,  and  shall 
assure  the  safe  arrival  of  each  youth  home  or 
to  an  alternative  living  arrangement. 

a.  To  the  extent  feasible,  the  project  shall 
provide  for  the  active  involvement  of  the 
youth,  the  parent(s)  or  legal  guardian,  and  the 
staff  in  determining  what  living  arrangement 
constitutes  the  best  interest  of  each  youth. 

b.  The  project  shall  assure  the  safe  arrival 
of  each  youth  home  or  to  an  alternative  living 
arrangement,  following  the  termination  of  the 
crisis  services  provided  by  the  project,  by 
arranging  for  the  transp>oriatlon  of  the  youth 
if  he/she  will  be  residing  within  the  area 
served  by  the  project;  or  by  arranging  for  the 
meeting  and  local  transportation  of  the  youth 
at  his/her  destination  if  he/she  will  be 
residing  beyond  the  area  served  by  the 
project. 

c.  The  project  shall  verify  the  arrival  of 
each  youth  who  is  not  accompanied  home  or 
to  an  alternative  living  arrangement  by  the 
parent(s)  or  legal  guardian,  project  staff  or 
other  agency  staff  within  12  hours  after  his/ 
her  scheduled  arrival  at  his/her  destination. 

10.  Staffing  and  Staff  Development. 
Each  center  is  required  to  develop  and 

maintain  a  plan  for  staffing  and  staff 
development. 

a.  The  project  shall  op)erate  under  an 
affirmative  action  plan. 

b.  The  project  shall  maintain  a  written 
staffing  plan  which  indicates  the  number  of 
paid  and  volunteer  staff  in  each  job  category. 

c  The  project  shall  maintain  a  written  job 
description  for  each  paid  and  volunteer  staff 
function  which  describes  both  the  major 
tasks  to  be  p>erformed  and  the  qualifications 
required. 

d.  The  project  shall  provide  training  to  ell 
paid  and  volunteer  staff  (including  youth]  in 
both  the  procedures  employed  by  tlie  project 
and  in  specific  skill  areas  as  determined  by 
the  project. 

e.  The  project  shall  evaluate  the 
performance  of  each  paid  and  volunteer  staff 
member  on  a  regular  basis. 

f.  Case  super\ision  sessions,  involving 
relevant  project  staff,  shall  be  conducted  at 
least  weekly  to  review  ciurent  cases  and  the 
lyp)€s  of  counseling  and  other  services  which 
are  being  provided. 

11.  Youth  Participation. 

The  center  shall  actively  involve  youth  in 
the  design  and  delivery  of  the  services 
provided  by  the  project. 
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iouth  shall  be  involved  in  the  ongoing 
pla  1  ning  efTorts  conducted  by  the  project. 
Youth  shall  be  involved  in  the  delivery 
TE  services  provided  by  the  project. 

12.  Individual  Client  Files. 

TJie  project  shall  maintain  an  individual 
file  on  each  youth  admitted  into  the  project. 

a,  The  client  file  mai.Ttained  on  each  youth 
should,  at  a  minimum,  include  an  intake 
form  which  minimally  contains  the  basic 
hdckground  information  needed  by  FYSB: 
counseling  notations:  information  on  the 
services  provided  both  directly  and  through 
refcri-Gls  to  community  agencies  and 
ind  viduals:  disposition  data;  and,  as 
applicable,  any  follow-up  and  evaluation 
dati  ^vhich  are  compiled  by  the  center. 

b  tthe  file  on  each  client  shall  be 
mair<tained  by  the  project  in  a  secure  place 
hnd  ihhU  not  be  disclosed  without  the 
wrijtbn  permission  of  the  client  and  his/her 
parer.t(s)  or  legal  guardian  except  to  project 
staf  .ito  the  funding  agency{ies)  and  iis(lheir) 
con  ijoctor(s).  and  to  a  court  involved  in  the 
dis;<!)sition  of  criminal  charges  against'the 
you  h 

II;  Ongoing  Center  Planning. 

T  .k-  center  shall  dewlop  a  WTiittn  plan  ot 
ie.is  annually. 

a.  Al  least  annually,  the  project  shall 
TMvi  '■w  ti'e  crisis  counseling;,  tempornrv' 
shehrr,  and  afterca.^;  needs  cf  the  youth  in 
the  irea  served  by  the  center  and  the  existing 
ser\  i  ;es  which  are  evailable  to  meet  these 
need  i. 

b.  The  project  shall  conduct  an  ongoing 
evaliiation  of  the  impact  of  its  services  on  the 
VCHi  It  and  fa.Tiilies  it  serves. 

c.  .^t  least  annually,  the  project  shall 

res  i  'iv  an  J  revise,  as  appropriate,  its  goals. 
cb)er|ives.  and  activities  b.-jff.f  upon  the  data 
gent  ilated  through  l-oth  the  review  of  youth 
n?'e(J$  and  existing  services  (13a)  and  the 
f(ii;ci>,-up  e\ clua.ions  (13b). 

d  Th."  project's  planning  p.-ocess  shall  be 
cpe;i  to  all  paid  end  volunteer  staff,  youth, 
pnd  rf."r:il>ers  of  the  Bo.'rd  of  DiiectoVs  and/ 
or  Alvisory^  Body. 

1-1  i Board  of  Directors/.^dvisori.  Ilody 
(Optional). 

It  j  strongly  recomnrendcrd  that  the  centers 
h.-.ve  b  Board  of  Di.-eciors  or  Ari'.  isory  Body 

a.  Ithe  nie.Tibership  of  the  project's  Board 
of  D  nectors  or  Advisory  Body  shall  be 

com  *sed  of  a  representative  cross-soction  of 
thetcim.'Tiunity.  including  youth.  paren:s. 
and  iBen.'y  represent3tik-(^s. 

b.  Training  shall  be  provided  to  the  Board 
of  D:  nectors  or  Advisory-  Body  designed  to 
orier  ( the  members  to  the  goals.  obj<x  lives, 
and  ictivities  of  the  project. 

c.  The  Board  of  Directors  or  Advisorv  Boc'y 
shall  h^view  and  approve  the  overall  gools. 
objet  tives.  and  activities  of  the  pro'tect, 
inch  ding  the  written  plan  developed  under 
slnndtird  13. 

Appendix  B — llie  Naiional  Runaway 
Switchboard 

•  Facilitates  communication  among  youth, 
their.families  and  youth  and  community- 
based  resources  through  conference  calling 
serviiKs. 

•  Provides  crisis  intervention  counseling 
and  message  delivery  services  to  at-risk 
youth  and  their  families. 


•  Provides  information  and  referral 
services  to  at-risk  youth  and  their  families  on 
youth  serving  agencies  using  a  computerized 
national  resource  directory. 

•  Conducts  an  annual  conference  for  local 
switchboard  ser\  ice  providers. 

The  Switchboard  distributes  information 
brochures,  posters,  a  newsletter,  and  public 
service  announcements.  For  more 
information,  contact  the  National  Ru.nawav 
Switchboard.  3080  North  Lincoln.  Chicago. 
IL  60657:  telephone  1-800-621-4000. 

Appendix  C — National  Clearinghouse  on 
Runaway  and  Homeless  Youth 

The  Family  and  Youth  Ser%ices  Butvau 
IFYSB)  established  NCRHY  in  June  1092  in 
response  to  the  need  for  a  central  source  of 
information  on  rjna\vay  and  homeless  youth 
end  the  pro\i  ion  of  services  to  that  client 
population,  .^s  a  national  resource  for  youth 
service  professionals.  policvTnakers  and  the 
general  public,  NCRHY  offers  the  following 
specific  services: 

Through  its  information  line,  bibliographic 
and  FYSB  program  databases  and  special 
mailings.  NCRHY  distributes  information 
about  successful  program  approaches, 
available  resources  and  current  activities 
relevant  to  runaway  and  homeless  youth 
orgunizationfe 

NCRHY  develops  semi-annual  briefing 
pac  kages  to  inform  the  field  about  new 
developments,  ideas  and  issues  related  to 
services  to  runaway  and  homeless  youth.  It 
also  produces  informational  packet,^  on  Fi'SH 
programs  and  reports  on  critical  issues.  I)e«t 
prn'~t!c»'i  ,-ind  model  progra.'ns. 

NCRHY  fa.  ilitates  FYSB-spon.sorod 
fon.ms.  bringing  together  experts  in  tlse  field 
to  discuss  critical  issues  and  develop 
strategies  for  addressing  the  causes  and 
co.'-.sei^ucnces  cf  runaway  episodes  und 
home'.ess.ness. 

.\C.HHY  wiii  assist  FYSB  in  col:abnrati;;g 
with  national.  State  and  local  org..r.ir<i;;ons 
on  youth-related  pel  icy  nnd  program 
initiatives. 

Fur  more  information,  plea.-.o  cont.ict  the 
N.3;i<inol  Clearinghouse  on  Runaway  cr.d 
H.om.'less  Youth.  P.O.  Box  13505.  Silver 
Spring.  Marylnnd  20911-3505.  telephor,-' 
(301)  6r/8-66<53. 

Appendix  D — Runaway  and  Koir.ele-is  Youth 
Continuation  Grantees 

The  following  grant'.-es  are  expected  to 
receive  continuation  grants  in  FY  lf<94  and 
are  NOT  eligible  to  apply  for  funds  under 
this  ^iinouncement. 

D.l:  Basic  Center  Programs  foi  Riuiaway 
and  Homeless  Youth  Grantees  Ineligible  for 
New  FY  1994  Funding 

Connecticut 

Cou.'icil  of  Churches.  126  Washington 
Avenue.  Bridgeport.  CT  06604.  John 
Cotff II.  (203)  334-1121 

Quinebaug  Valley  Youth  Services  Bureau. 
P.O.  Box  812.  North  Grosvenordale.  CT 
06255.  Pamela  Brown.  (203)  923-9526 

Educational  Resources.  90  North  Main  Street, 
West  Hartford.  CT  06107.  Wayne  Starkey. 
(203) 521-8035 


Maine 

Youth  aiid  Family  Services.  P.O.  Box  502. 

Skowhegan.  ME  04976.  Ronald  Herbert 

(207)474-8311 
Youth  Alternatives.  175  Lancaster  Street. 

Portland.  Maine  04101.  Mike  Tarpinian 

(207)874-1175 

Massachusetts 

Riverside  Community.  Mental  Health.  450 

Washington  Street.  Dedham.  M.\  02026. 

Susan  Sawyer,  (617)  244-4802 
The  Phaneuf  Center,  104  Market  Strvet. 

B,-o<  kton.  MA  02401.  David  Kaufc-r.  (.i08) 

584-0500 
Cunco.-dAssabet  Ado!c-.sc«nl  Serv  iies.  Inc.. 

56  Winihrop  Street.  Concord.  M.A  01742. 

Stephen  A.  foffe.  (508)  371-300". 
L  C.K.  Crisis  Center.  Inc..  99  Dav  Street. 

Fitchburg.  MA  01420.  Ernest  M.  Pletan- 

Cross,  (508)  345-0658 

New  Hampshire 

Child  and  Family  Services,  99  H^-iovcr 

Street,  Manchester.  NH  03101.  Cail  Starr, 

(603)668-1920 
Community  Youth  Advocates,  30  Tremont 

Square,  Claremont,  NH  03743,  Rodney 

Minkler.  (603)  543-0427 

Vermont 

Washington  County  Youth  Serv-ice  Bureau, 
P.O.  Box  627.  Montpelier.  VT  05601.  Tom 
Howard.  (802)  229-9151 

H-gi:.n  II 
New  Jersey 

.^nc  hor  House.  482  Centre  Street.  1  rcnton.  ,N) 

03611.  Judith  Donchoe.  (609)  396-8329 
Crossroads.  770  Woodlane  Road.  Suite  57. 

Mt.  Holly,  NJ  08060.  D.  lores  G.  Marte!!. 

(tiOH)  ?ei-5400 
Group  Homes  of  Camden  County,  35  S  29th 

Street.  Camden.  Nj  08105.  Satidra 

Meng»-s;u,  (60S)  541-^263 
Atlantic  County  Dcpartr.ef.t  uT  Social 

S.irv  ices.  101  So.  Shore  Road.  Northfield. 

Ni  0822S  Don  Uteris.  (609)  645-58e.2 
Nf.v  Yo:k 

Equinox.  214  Lark  Street.  Albany.  .\Y  12210. 

Judith  Watsc.-..  (518)465-9524 
Con-.pa^s  House.  370  Liiiwocxl  ,^\»•n■Je. 

Butfalo.  NY  14209.  Jan.  1!  Wilson.  (716) 

886-1351 
Tour  cf  Huntington  Youth  Bureau.  100  Main 

St.-eel.  fiunttngton.  NY  11743.  Paul 

Ix)Wfcry.  (516)  351-3061 
YWCA  cf  Binghamtcr./Broome  County.  80 

Havvley  Street.  Binghamton.  N"^'  l?rt01. 

Samanne  Delafitld.  (607)  772-0340 
Family  of  Woodstock.  UP  0  Box  3516. 

kingMnn.  NT  12401,  Joan  Maver.  (914) 

67^9240 
Cr.autauqua  Opporlunitit^s.  188  South  Erie 

Street.  Mayville.  NY  14757.  Douglas 

Fricke.  (716)  753-2117 
Emergency  Housing  Group.  141  Monhagen 

Avenue.  Middletown.  NY  10940.  John 

ftarper.  (914)  343-7115 
Oswego  County  Opportunities.  Inc..  223 

Oneida  Street.  Fulton.  NY  13069.  Janelte 

Reshick.  (315)  598-4717 
Family  and  Community  Services.  41  West 

Main  Street.  Cobleskill.  NY  12043.  Tom 

Meyer.  (518)  234-3581 
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Oneida  County  Community  .Action  Agency. 

303  \Ve*t  Liberty  Street.  Rome,  NY  13440, 

Treva  Wood.  (315)  339-5640 
Cortland  County  Community  Action  Program 

(Time  Out  Program).  23  Main  Street, 

Cortland.  NY  13045.  Lenn  Ann 

Undenvood.  (607)  753-6781 
The  Salvation  .A.rmy,  749  S.  W.irren  Street, 

Syracuse,  NTY  1320J.  Roherta  S<horie!d. 

(315)479-1323 
Westchester  County  ^'oi:i^  Bureau.  150 

Grand  Street,  6th'  Fir,  White  :'!n::;s.  NY 

10601.  Ton;  Collarini.  '414)  28:-2745 
County  of  Nassau.  One  V\    -^t  Street.  Mineoia, 

NY  11501,  Ann  M.  lr\!i:.  (516)  571-5893 

Puerto  Rico 

C^ntros  Sor  isoiiriG  I'errt-.  Buv  213,  Playa 
Station,  Ponce,  PR  00734.  .'-j.  ;ter  Rosita 
Bauza,  (809)843-19V) 

Bt!^ion  III 

Delaware 

Child.  Inc.,  507  Phi!ad..iphia  Pike, 

Wilmington.  DE  19809.  Joseph  UeHOlio, 
(302) 762-8969 

Di'-trict  of  Columbia 

La!  in  American  Youth  Centv^r,  3C45 — 15th 
Street.  N'W..  Washington.  DC.  20000.  Lori 
Kaplan,  (202)  483-1140  • 

M..n.'land 

St  Mar>'"s  County  Board  of  County 
Commissioners,  P.O.  Bo.x  653, 
l.eoniird!own,  MD  20650,  Carl  Loffler. 
(301)  475-J464 

Pi  .-insylvania 

Vi-vage  House,  1431  Lombard  Street, 

l^hiladelphia,  PA  19146.  Susan  Purse  h. 

(215)545-2910     ' 
C  tholic  Charities,  P.O.  Box  3551.  Union 

Doposit  Road,  Harrisburg.  PA  17105.  MSG. 

Francis  Kumontis,  M.S.W.,  (717)  657-4804 
( ..ilholic  Social  Services,  33  E. 

.Northhampton,  Willces-Barre,  PA  18701, 

Thomas  Cherry,  (717)  824-5766 
Three  Rivers  Youth,  2039  Termon  Avenue, 

Pittsburgh,  PA  15212,  David  Droppa.  (412) 

766-2215 
Alternatives  Family  Resources,  1035  High 

Street,  Pottstown,  PA  19464,  Ronald 

Harris,  (215)  327-1601 
Cx>unci!  of  Three  Rivers.  American  Indian 

Center.  200  Charles  Street,  Pitt,sburgh,  PA 

15238,  Russell  Simms,  (412)  782^457 
Youth  Ser\  ices  of  Bucks  County,  .Neshaminy 

Manor  Center.  Almshouse  Building, 

Dovlestown,  PA  18901,  Roger  Dawson, 

(215) 752-7050 

Virginia 

Volunteer  Emergency  Families  for  Children. 

P.O.  Box  15416.  Richmond,  VA  23227, 

William  Christian,  (804)  261-0607 
City  of  Roanoke,  4350  Coyner  Spring  Road, 

Roanoke,  VA  24012,  Andrea  Krochalis, 

(703) 977-3324 
,Seton  House,  Inc.,  642  North  Lynnhaven 

Road,  Virginia  Beach.  VA  23452.  Michael 

Inman.  (804)  49»-4673 
Children.  Youth  and  Family  Services,  116 

West  Jefferson  Street,  Charlottesville,  VA 

22902,  Betty  Ann  Hopke,  (804)  977^260 
Family  and  Children's  Services.  1518  Willow 

Lawn  Drive.  Rit  hmond.  VA  232.30,  Richard 

J.  Lung,  (804)  282-1255 


West  Virginia 

Daymark  (Patchwork),  159H-C  Wa.shington 
East,  Charleston.  WV  2531 1 .  Dennis  Pease, 
(304)  340-3675 

Time  Out  Youth  Services,  14''1  -  7th  Avenue, 
Huntington,  WV  25701,  P.T-i('la  Dickens- 
Rush.  (3C4)  525-7161 

Ht^gion  A' 
A!;;ban!a 

A-iierican  Red  Cross,  405  South  First  .Street, 
Godsden.  .\L  35901,  Dorntb\  West,  (205) 
54  .'-8667 

l.rorp  Homes,  Inc.,  1426  S.  ("■,-urt  Street, 
Montgcmerv.  .^L  36104,  Gei.rge  Hovt/ 
Mrrtha  Nnc'hman,  (205)  83- -551 2 

Florida 

F.iniilv  Rt'sou'ces,  Inc.  (Residential  ,South), 

P.O.' Box  13C87,  St.  Petersb.:rg.  FL  33733, 

Jane  Harper,  (813)  341-2200 
■^outh  Crisis  Center,  P.O.  Box  16567. 

Jacksonville.  FL  32245,  Tom  Patania,  (904) 

720-0002 
Youth  &  Family  Altenistives  (P^P),  7524 

Phithe  Road.New  Port  Richey,  FL  34653, 

G4-crge  Msgrlil.  (813)  841^184 
y'u,rUh\  kevs  Chil'^ren's  Center,  73  High 

Point  Road,  Tavernier,  FL  3:i070,  Dnle 

Wolg.LSt,  (305)  85.'-4246 
f>os«w:nds  Youth  St:r\ir,'»'i,  Inc.,  F'  O.  Box 

5J'')f.25,  Me-ritt  Island,  FL  32954-0625.  J.in 

Loki?y,  (305)  452-89R8 
F.imilv  Re.sources,  Inc.  (Residential  Sout.'i), 

P  0.  Box  13087,  St.  Petersburg,  FL  33733. 

lane  Hari)e.',  (313)  341-2200 
Lutheran  Ministries  (Gulf  Cr,i;st  Youth  and 

Family  Senices).  4610  W.  Fairfield  Drive, 

Pi'nsacola.  F!.  32506.  .Neii  Piipe.  (904)  45.3- 

2772 

Georgia 

The  Bridge,  1559  Johnson  Road.  NW.. 

Atlanta,  GA  30318.  Ann  St.;:.-.  (404)  792- 

0070 
Marshlands.  Inc..  311  East  Hall  Street, 

Savannah.  GA  31401.  James  McLaughlin. 

(912)  234-0103 
Athens  Regional  Attention  Home,  490 

Pulaski  Street,  .\thens.  GA  30001.  Sharon 

Smith,  (404)  548-5893 
The  Alcove,  507  East  Church  Street.  Monroe. 

GA  30655,  Gail  Bayes.  (404)  267-9156 
lii-Countv  Protective  Agency,  P.O.  Box  1937, 

Hinesvi'lle,  GA  31313,  Rita' Campbell,  (912) 

368-9200 
Safe  Harbor  Children's  Shelter,  P.O.  Box 

1313,  Beunswick,  G,^  31521,  Chuck 

Ballance,  (912)  267-6000 

Kentucky 

Brighton  Center,  Inc.,  P.O.  Box  325,  Newpoi-t. 
KY  41072.  Robert  Brewster.  (606)  491-8303 
(606)  491-8303 

.Vlississippi 

Catholic  Charities.  P.O.  Box  2248.  Jackson. 

MS  39225-2248.  Rev.  Elvin  Sunds.  (601) 

355-8634 
Mississippi  Children's  Home.  P.O.  Box  1078. ' 

Jackson.  MS  39215-9911,  Christopher 

Cherney.  (601)  352-7784 

.North  Carolina 

The  Relatives,  1100  East  Boulevard, 

Charlotte.  NC  28203.  lo  Ann  Greyer,  (704) 
377-0602 


Mountain  Youth  Resources,  P.O.  Box  2847. 

Cullowhee,  .NC  28723-2847.  Elizi'beth 

Chambers,  (704)  586-8958 
Tuscarora  Tribe,  P.O.  Box  3,  Pembroke,  NC 

28372,  Robert  Locklear,  (919)  521-1861 
Youth  Focus,  Inc.,  301  E.  Washington  Street. 

Greensboro,  NC  27401,  Charles  Hodieriie. 

(919)  333-6858 
I.ee  County  Youth  Services.  P.O.  Box  57. 

Sanford,"  NC  27331-0057.  Todd  Edwartls. 

(919) 774-8404 

.South  Carolina 

Dept.  of  Youth  Services  {Cros<--,-ui;ds).  4360 
Headquarters  Road,  N.  Charleston,  .SC 
29405.  Greg  Leighton,  (803)  744-3381 

Dept.  of  Youth  Services  (Hope  Hou-e).  1940 
Shivers  Road.  Columbia.  SC  29210. 
.Marilyn  McEachern,  (303)  731-U.94 

Dept.  of  Youth  Services  (Greenhouse),  529  .N 
Wise  Drive.  Sumter,  SC  29150  H.iwnrd 
,McFadden.  (803)  775-3311 

Tennessee 

Oasis  Center,  P.O.  Box  121648,  Nashville,  TN 

37212,  Mary  Jane  Dewey,  (615)  327-1455 
Link  House,  Inc.,  P.O.  Box  7022,  Kir.gsport, 

TN  37664,  Co.nnie  Steere,  (615)  378-4163 
Child  and  Family  Services.  114  D.nneron 

Avenue,  Kno.xville,  TN  3701 7.  Charlie 

Gentry,  (615)  524-7483 
Gaidner  House,  317  Oak  Street,  Chattanoogo, 

TN  3740.3,  Tom  Edwards,  (615)  755-2725 
The  Family  Link,  P.O.  Box  40437,  .Memphis, 

TN  3817'4.  Marian  Carruth.  (901)  725-6911 

FIrgion  V 
Illinois 

McHenrv'  County  Youth  Service.  101  South 

Jeffers'on  Street,  Woodstock,  II.  60098. 

Susan  Krause,  (815)  338-7360 
Hoyleton  Youth  and  Family  Senicos,  36 

Loisel  Village.  East  St.  Louis,  IL  62203, 

Shelly  Byndom.  (618)  398-0900 
Youth  Service  Bureau,  1111  South  Eighth 

Street,  Springfield,  IL  62703,  Ka\-\vin 

Davis,  (217)  753-8300 
Mental  Health  Services  of  Franklin  and 

Williamson  Counties,  Inc.,  902  West  Main. 

P.O.  Box  530,  West  Frankfort,  IL  62896. 

Connie  Baker.  (618)  997-5336 
The  Night  Ministry,  1218  West  Addison, 

Chicago,  IL  60613.  David  Roth,  (312)  935- 

8300 
Omni  Youth  Services.  1111  Lake  Cook  Road, 

Buffalo  Grove,  IL  60089,  Dennis  Depcik. 

(708) 537-6878 
C;hi!dren's  Hone  and  Aid  Society,  1819 

.South  Neal  Street,  Ste.  D,  Champaign,  IL 

61820.  Tom  Bufero,  (217)  359-8815 
\  oulh  Attention  Center,  527  South  Main 

.Street,  P.O.  Box  606,  Jacksonville,  IL 

62051-0606,  Jerome  Noble,  (217)  245-6000 
Youth  Outreach  .Services,  6417  W  Irving 

Park  Road,  Chicago,  IL  60634,  William 

Southwick,  (312)  777-7112 

Indiana 

Indiana  Juvenile  Justice  Task  Forre,  1800  N. 
.Meridian,  Suite  402.  Indianapolis,  IN 
46202,  James  Miller.  (317)  926-6100 

Crisis  Shelter,  1575  Dr.  Martin  Luther  King. 
Jr.  Street,  Indianapolis,  IN  46202,  Ron 
Carpenter.  (317)  634-5050 

Youth  Service  Bureau  of  St.  Joseph  County. 
2222  Lincoln  Way  West.  South  Bend,  I.N 
46628,  Bonnie  Strycker.  (219)  235-9231 
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Sto^ver,  Inc..  2236  E.  10th  Street. 

Indianapolis.  IN  46201-2099,  Elizabeth 

M«lone.  (317)  635-9301 
Cla  i  County  Youth  Shelter.  118  East 

Cljestnut  Street.  P.O.  Box  886. 

)«  fersonviJle.  IN  47131.  CjindiceChaney. 

(^12)  284-5229 

Michigan 

Comprehensive  Youth  Services  (Macomb  Co. 

Youth  Interim  Cere  Facility).  422  Bart 

Street.  Warren.  MI  48091.  Joanne  Smyth. 

(313)  463-7079 
Linjc  Crisis  Inter\ention  Center.  2002  South 

State  Street.  St.  Joseph.  Ml  49085.  Nancy 

Berendsen,  (616)  983-6351 
Youth  Living  Centers,  715  S.  Inkster  Road, 

Inkster.  MI  48141,  Linda  Connelly,  (313) 

563-5005 
Listening  Ear  Crisis  Center.  107  E.  Illiriois 

Avenue,  P.O.  Box  65.  Mt.  Pleasant.  MI 

46804-0085,  Donald  Schuster.  (517)  772- 

2918 
Comprehensive  Youth  Services  (The  Harbor), 

3061  Commerce  Drive,  Suite  2.  Port  Huron. 

MI  48060,  Sally  Currie,  (313)  385-7010 
Corj'  Place.  1218  Washington  Avenue,  Bay 

City,  Ml  48708.  Raul  Gonzales,  (517)  695- 

5$63 
Saginaw  County  Youth  Council.  P.O.  Box 

3191.  Saginaw,  MI  48605,  Ronald  Spess, 

(517)752-5175 
Northeast  Michigan  Community  Service 

Agency,  2373  Gordon  Road,  Alpena,  MI 

49707,  John  Swise,  (517)  356-3474 
League  of  Catholic  Women  (Off  The  Streets). 

10612  E.  Jefferson,  Detroit.  .MI  48201, 

D«vid  Suttner.  (313)  831-1000 
Ad\  itory  Centers  (The  Bridge),  1115  Ball 

Avenue,  NE.,  Grand  Rapids,  MI  49505, 

.N'incy  Ayers,  (616)  451-3001 
Ozotie  Mouse,  608  N.  Main  Street,  Ann 

ATbor,  MI  48104.  Paul  Wood.  (313)  662- 

2205 
Eveik*  Woman's  Place,  425  W.  Western 

Aj-fnue,  .Muskegon.  MI  49440,  Mary 

MacDonald.  (616)  726-4493 
Bethjany  Christian  Services,  6995  W.  4Rth 

StUet,  Fremont,  MI  49412.  Dale  A  Painter. 

(6^6)  924-3390 

Minnesota 

The  Bridge,  2200  Emerson  .Avenue  South. 

Mineapolis.  MN  55405.  Thom.as  Sawyer. 

(6|^)  377-8800 
St.  Pbjul  Youth  Service  Bureau.  Inc.,  1667 

Aijdade  Street,  St.  Paul.  MN  55108-2615, 

N^ticy  Letoumeau.  (612)  771-1301 
Crossroads  of  Owantonna,  505  Dunnell 

Drive,  Owatonna.  M.\'  55060.  Rov  Hi.rley. 

(612)  388-1041 
Everkfeen  House.  622  Mississippi  Avenue, 

nekTidji,  M\  56601.  Cherjl  Bvcrs,  (218) 

758.-4332 
Am  Uih  Yung  Shelter  (Our  Home).  1089 

PoHland  Avenue.  St.  Paul,  MN  55104.  John 

WJitiecloud,  (612)  227-4184 
Lutheran  Social  Services  (Betliany  Cri^is 

C«h^er),  9239  Odaho  Street,  Duluth,  MN 

55$08,  John  Moline.  (218)  626-2726 

Ohio 

Hucljlbberr}-  House.  1421  Hamlet  Street, 
C«  umbus,  OH  43201.  Douglas  McCoard, 
(614)  294-8097 

Shelter  Care,  Inc.  (Safe  Landing  Youth 
Shelter).  680  E.  Market  St.,  Suite  306. 


Akron.  OH  44304,  David  Fair.  (216)  376- 

4200 
Southern  Consortium  for  Children,  7990 

Dair>'  Lane,  P.O.  Box  956,  Athens.  OH 

45701-0956.  Steven  Trout,  (614)  593-6293 
Children's  and  Family  Service,  535  Marmion 

Avenue.  Youngstown,  OH  44502.  Gerald 

Janosik,  (216)  782-5664 
Council  on  Rural  Service  Programs,  1 16  E. 

Third  Street,  Greenville,  OH  45331,  Shirley 

Hathaway,  (513)  548-8002 
Center  for  Children  and  Youth  Ser\  ices, 

42707  North  Ridge  Road,  Elyria,  OH  44035, 

John  OUertoD,  (216)  323-3400 

Wisconsin 

Briarpatch,  512  E.  Washington  Avenue. 

Madison.  WI  53703,  Steve  Sperling,  (608) 

251-6211 
Counseling  Center  of  Milwaukee 

(Pathfinders),  2038  N.  Bartlett,  Milwaukee, 

WI  53202,  Ted  Seaver  (414)  271-2565 

Fegicn  V7 
Arkansas 

Youth  Bridge.  P.O.  Box  668.  Fayetteville.  AR 
72702,  Scott  Limbaugh,  (501)  521-1532 

Comprehensive  Juvenile  Services,  1606 
South  J,  Fort  Smith,  AR  72901.  Jerry 
Robertson.  (501)  785-4071 

Louisiana 

Johnny  Gray  Jones  Regional  Youth  Shelter. 

4815  Shed  Road,  Bossier  Citv.  LA  71111, 

Gerry  Gardner,  (318)  747-1459 
Tangipahoa  Youth  Service  Bureau,  1826 

River  Road,  Hammond,  LA  70401,  Jeanne 

Voorhees,  (504)  345-1171 
ETC  Harbour  House  P.O.  Box  864,  Lake 

Charles,  LA  70602,  Martha  Pamell,  (318) 

433-1062 

New  Mexico 

A  New  Day,  2720-A  Carlislen  NE., 

Albuquerque,  NM  87110,  Jeffrev  Burrows, 

(505)  881-5228 
Youth  Development,  1710  Centro  Familiar 

SW.,  Albuquerque.  NM  87105,  Augustine 

C.  Baca,  ^505)  873-1604 

Oklahoma 

Cherokee  Nation  Youth  Shelter,  P.O.  Box 

04.3.  Tahlequah.  OK  74465,  Linda  Vann, 

(918)  456-0671 
Youth  Ser\ices  of  Tulsa.  302  South 

Cheyenne,  Room  114,  Tulsa,  OK  74103, 

Sh.iron  Wiggins.  (918)  582-0001 
Youth  and  Family  Services  of  Canadian 

County.  2404  Sunset  Drive.  El  Reno.  OK 

73036.  Les  Spaiks,  (405)  262-6556 
Youth  Services  for  Stephens  County,  P.O. 

Box  1003,  Duncan,  OK  73534,  John  Hcrdt, 

(405)  255-8800 
Youth  and  Family  Services  of  North 

Oklahoma,  2925  North  Midway,  Enid,  OK 

73701,  Jane  Webl)er,  (405)  233-7220 
Youth  Services  of  Oklahoma  County.  201  NE. 

50th  Street,  Oklahoma  City.  OK  73105,  Ken 

Young.  (405)  235-7537 
Payne  County  Youth  Serx'ices  2224  W.  12th, 

Stillwater,  OK  74076,  James  E.  Lunsford. 

(405)  377-3380 

Texas 

Teen  Connection.  1414  W.  San  Antonio 
Street.  New  Braunfels,  TX  78130.  Conley 
Thompson,  (210)  629-6571 


Youth  Alternatives  (The  Bridge).  3103  West 

Avenue,  San  Antonio,  TX  78213.  Anita 

Johnston,  (210)  340-8077 
Catholic  Family  Services.  123  North  Avenue. 

N.,  Lubbock,  TX  79401,  Stephen  Hav.  (806) 

765-8475 
Institute  for  Child  and  Family  Serv  ices.  100 

Sandman,  Houston,  TX  77007,  Jane 

Harding.  (713)  863-7850 
Children's  Aid  Society,  1101-30th  Street, 

Wichita  Falls,  TX  76302,  Patricia  King, 

(817)322-3141 
SCAN  Emergency  Youth  Shelter,  6202 

McPherson,  Suite  #1]  Laredo.  TX  78041. 

Iseld  Dabdoub,  (210)  724-3177 
El  Paso  Center  for  Children,  3700  Altura.  El 

Paso,  TX  79930.  Sandy  Rioux,  (915)  565- 

8361 
YMCA  of  Dallas,  601  N.  Akard  Street,  Dallas. 

TX  75201.  Kathy  Rod.  (214)  954-0655 
The  Bridge  Association.  115  West  Broadway. 

Forth  Worth.  TX  76104,  Cindy  Honey. 

(817)332-8317 
Central  Texas  Youth  Ser\ices  Bureau.  703 

Parmer  Street,  P.O.  Box  185,  Kil'een,  TX 

76540,  Keith  Wallace.  (817)  634-2085 
The  Children's  Center,  2127  Avenue  M, 

Galveston,  TX  77550,  Lori  Del  Buono,  (409) 

765-5212 
Harris  County  Children's  Protective  Ser\ic es 

(Chimney  Rock  Center),  6425  Chim.ney 

Rock  Road,  Houston.  TX  77081.  Ann 

HiblKjrt,  (713)  664-5701 

Rt'gion  \1! 
Iowa 

Youth  and  Shelter  Services  232-»''2  Main 

Street,  Ames.  lA  50010,  George  Belitsos. 

(515)233-3141 
I'nited  Action  for  Youth,  410  Iowa  Avenue. 

Iowa  City.  I.\  52240,  Jim  Swaim,  (319) 

338-7518 
Foundation  II.  1540  Second  Avenue.  Cedar 

Rapids.  lA  52403.  Steve  .vlt  ver.  (:il9)  362- 

1170 

Kansas 

Wyandotte  House.  4300  Brenner  Drive. 

Kansas  City.  KS  60104.  Wavne  Sims,  (913) 

334-0294 
United  Methodist  Youlhvilje,  900  W. 

Broadway,  Newton.  KS  67114,  Stacy 

Pfniffer.  (316)  823-5529 
Temporary  Lodging  for  Children,  333  E. 

Poplar,  Olathe.  KS  COOCl,  Shcrrie  Love. 
■      (913)  764-2887 

Missouri 

Marian  Ha!!  Emergency  Slu-ltcr.  325  N. 

Newslead  Avenue,  St.  Louis.  M0  6  il08. 

Pc-tty  Johnson,  (314)  653-0080 
Synorgy  House,  P.O.  Box  12181,  Parkville, 

.MO  64152.  Carol  Kuhns,  (816)  741-1477 
Nebraska 

Youth  Service  System.  2202  South  lltb 

Street,  Lincoln,  N'E  68502.  James  Blue. 

(402)  475-3040 
Youth  Emergency  Services,  3001  Douglas 

Twin  Towers,  Omaha.  NE  68131,  Robert 

Sparby,  (402)345-5187 
Panhandle  Conrununity  Serv  ic^s,  3350  North 

10th  Street,  Gering,  NE  69341,  Ruth  Vance. 

(308)  635-3089 
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Colorado 

Human  Services,  Inc.  899  Logan  Street, 

Denver,  CO  80203.  Ben  Leonard.  (303) 

830-2714 
Urban  Peak,  1577  Clarkson  Street,  Denver, 

CO  80218,  Jon  Schwartz.  (303)  863-7325 
Pueblo  Youth  Service  Bureau,  425  West 

Third  Street.  Pueblo,  CO  81003.  Molly 

Melendez,  (719)  542-5161 
CHLNS  LT  Youth  and  Family  Services.  17 

North  Farragut  Avenue,  Colorado  Springs. 

CO  80909.  Gerar  H.  Veneman,  (719)  475- 

0562 
Volunteers  of  America,  1865  Larimer  Street, 

Denver,  CO  80202.  Dianna  Kunz.  (303) 

297-0408 

Montana 

Mountain  Plains  Youth  Services,  709  East 

Third,  Anaconda.  MT  59711.  Linda  Wood. 

(701)  255-7229 
Blackfeet  Tribal  Council.  P.O.  Box  1210, 

Browni.ng.  MT  59417.  Violet  Butterfly. 

(406)  338-5871 

North  Dakota 

Mountain  Plains  Youth  Services.  311  North 
Washington,  Bismarck,  ND  58501,  Linda 
Wood,  (701)  255-7229 

South  Dakota 

Mountain  Plains  Youth  Services  (Threshold), 

1401  W.  51st,  Sioux  Falls,  SD  57102,  Linda 

Wood,  (605)  334-1414 
Rosebud  Sioux  Tribe,  P.O.  Box  430,  Rosebud. 

SD  57570,  Marilyn  Gangone.  (605)  747- 

2381. 

Utah 

Department  of  Social  Services,  120  North  200 
West,  Salt  Lake  City,  UT  84110.  Jean 
Nielson,  (801)  538-4100 

Wyoming 

Mountain  Plains  Youth  Services.  P.O.  Box 

6291.  Sheridan.  WY  82801.  Howard 

Thomas,  (701)  255-7220 
Attention  Home,  P.O.  Box  687.  Cheyenne, 

WY  82003,  James  C:osgrove,  (307)  778- 

7832 

Region  IX 
Arizona 

Our  Town  Family  Center.  P.O.  Box  26665, 

Tucson,  AZ  85726,  Dennis  Noonan,  (602) 

323-1708, 
Children's  Village  of  Yuma,  257  South  Third 

Avenue,  Yuma,  AZ  85364,  Judy  Smith, 

(602)  78.3-2427 

California 

Ocean  Park  Community  Center,  (Stepping 

Stone),  245  Hill  Street.  Santa  Monica,  CA 

90404,  Vivian  Rothstein,  (310)  399-9232 
Santa  Cjuz  Community  Center.  298  Harvey 

West  Boulevard,  Santa  Cruz,  CA  95060, 

Terry  Moriarty,  (408)  425-1830 
Diogenes  Youth  Services,  8912  Volunteer 

Lane,  Ste.  130,  Sacramento.  CA  95826. 

James  Bueto,  (916)  368-3350 
YMCA  Youth  Development  Service. 
4715  Viewridge  Avenue.  San  Diego,  CA 

92123.  Beverly  DiCregorio.  (619)  292-1034 
Bill  Wilson  Counseling  Center  1000  Market 

Street.  Santa  Clara.  CA  95050.  Sparky 

Harlan.  (408)  984-5955 


South  Bay  Community  Services.  315  Fourth 

Avenue.  Chula  Vista.  CA  91910,  Kathryn 

Lembo.  (619)  420-3620 
Mendocino  County  Youth  Project.  202  S. 

State  Street.  Ukiah.  CA  95482.  Arlene  Rose. 

(707)  463-1915 
Casa  Youth  Shelter.  10911  Reagan  Street,  Los 

Alamitos.  CA  90720,  Luciann  Maulhardt. 

(310) 594-6825 
Larkin  Street  Services,  1044  Larkin  Street. 

San  Francisco.  CA  94109,  Roxane  White. 

(415)673-0911 
Xanthos.  1355  Park  Avenue,  Alameda,  C«A 

94.501.  Jon  Schiller.  (510)  522-8363, 
Chinatown  Youth  Center,  1693  Polk  Street. 

San  Francisco,  CA  94109,  Joseph  Lam, 

(415)775-2636 
Center  for  Positive  Prevention.  729  N. 

California  Street,  #18,  Stockton.  CA  95202. 

Linda  Mascarenas,  (209)  948—1357 
Boys  Town  of  Southern  California,  303  West 

Lincoln  Avenue,  Anaheim,  CA  92805, 

Michael  Riley,  (714)  491-7777 
Tahoe  Youth  and  Family  Services,  P.O.  Box 

848,  S.  Lake  Tahoe,  CA  95705,  Teri  Mundt, 

(916)  541-2445 
Center  for  Human  Services.  1700  McHenry 

Village  Way,  Modesto,  CA  95350,  Linda 

Kovacs,  (209)  526-1440 
Community  Human  Services,  P.O.  Box  3076, 

Monterey,  CA  93942.  Allison  Olsen,  (408) 

373-3641 
Youth  and  Family  Assistance,  609  Price 

Avenue.  «205,  Redwood  City,  CA  94063, 

Richard  Gordon,  (415)  366-8401, 
KJein  Bottle,  401  N.  Milpas,  Santa  Barbara, 

CA  93103,  David  Edelman,  (805)  564-7830 
1736  Family  Crisis  Center.  103  W.  Torrance 

Boulevard,  Redondo  Beach,  CA  90277, 

Carol  A.  Adelkoff,  (310)  372-1674, 
Butte  County  Department  of  Mental  Health, 

584  Rio  Lindo  Avenue.  Chico.  C\  95926, 

Ron  Erickson,  (916)  891-2850 
Fred  Finch  Youth  Center,  3800  Coolidge 

Avenue,  Oakland,  CA  94602,  John  F. 

Steinfirst,  (510)  482-2244 

Palau 

Palau  Community  Action  Agency,  P.O.  Box 
3000.  Koror,  Republic  of  Palau  96940, 
Domteo  Nagata.  Phone;  4882—169 
(Operator  Assistance  Needed) 

Guam 

Sanctuary,  P.O.  Box  21030,  Guam  Main 
Facility,  Guam.  CM  96921,  Tony 
Champaco,  (671)  734-2661 

CNMI 

Commonwealth  of  the  Marianas,  Department 
of  Community  Cultural  Affairs.  Saipan,  CM 
96950,  Margarita  Olopai-Taitano,  (670) 
322-9366 

Region  X 
Alaska 

Alaska  Youth  and  Parent  Foundation,  3745 
Community  Park  Loop.  Anchorage,  AK 
99508,  Sheila  Gaddis,  (907)  274-6541 

Fairbanks  Native  Association,  310  First 
Avenue.  Fairbanks.  AK  99701.  Banorsl  Lai. 
(907)  452-6201 

Idaho 

Bannoc  k  Youth  Foundation.  P.O.  Box  2072. 
Pocatello.  ID  83206.  Stephen  Mead.  (208) 
234-2244 


Havs  Shelter  Home.  5440  Franklin  Road, 
Boise.  ID  83705,  Jonathan  Wunrow  (208) 
336-1066 

Oregon 

Youthworks,  1307  W.  Main  Street.  Medford, 

OR  97501,  Maureen  Koopman,  (503)  779- 

2393 
Northwest  Human  Services,  681  Center,  NE., 

Salem.  OR  97301,  Karen  Hill.  (503)  588- 

5828 
J  Bar  J  Ranch.  62895  Hamby  Road.  Bend.  OR 

97701.  Craig  Christiansen,  (503)  389-1409 

Washington 

YouthCare,  333  First  Avenue  West,  Seattle, 

WA  98119,  Victoria  Wagner,  (206)  282- 

1288 
Youth  Help  Association,  522  West  Riverside. 

Suite  610,  Spokane.  WA  99201,  Bemadine 

Spalla,  (509)455-5226 
Community  Youth  Services.  924  Fifth 

Avenue.  SE..  Olympia.  W.A  98501.  Barbara 

Branstetter,  (206)  943-0780 
Auburn  Youth  Resources,  816  F  Street.  SE.. 

Auburn,  WA  98002.  Richard  Brugger,  (206) 

939-2202 

D.Z:  Transitional  Living  Program  fur 
Homeless  Youth  Grantees  Ineligible  for  New 
FY  1995  Funding 

Region  I 

Connecticut 

Hall  Neighborhood  House,  52  Green  Street, 
Bridgeport,  CT  06608,  Pearl  Dowell,  (203) 
334-3900 

Maine 

New  Beginnings.  491  Main  Street,  Lewisfon, 
ME  04240,  Barbara  Kawliche,  (207)  946- 
7272 

Massachusetts 

Franklin  County  DL\L/SELF,  Inc.,  196 
Federal  Street,  Greenfield,  MA  01301 
Melanie  Goodman,  (413)  774-7054 

New  Hampshire 

Child  and  Family  Services,  99  Hanover 
Street,  Man<  hester,  NH  03101,  Gail  Starr, 
(603)  668-1920 

Vermont 

Washington  County  Youth  Service  Bureau, 
P.O.  Box  627,  Montpelier.  VT  05601,  Tom 
Howard,  (302)  229-9151 

Region  11 
New  Jersey 

Somerset  Youth  Shelter,  49  Brahma  Avenue, 

Bridgewater,  NJ  08807.  Jeffrey  Fetzko,  (201) 

526-6605 
Anchor  House,  482  Centre  Street,  Tnmton,  NJ 

08611,  Judith  Etonohoe,  (609)  396-8329 
Covenant  House,  14  William  Street,  Newark, 

NJ  07102,  Catherine  Ashman.  (201)  621- 

8705 

New  York 

Oneida  County  Community  Action  Ageniv, 

303  West  Liberty  Street,  Rome,  NY  13440, 

Treva  Wood,  (315)  339-5640 
The  Salvation  Army,  749  S.  Warren  Street. 

SjTacuse.  NY  13202.  Roberta  Schofield. 

(315)479-1323 
Center  for  Children  and  Families.  161-20 

89th  Avenue.  Jamaica.  NY  11432  Merrith 

Hockmeyer.  (718)  526-0722 


Rcgipn  III 

Dis:i|ict  of  Columbia 

Sas  IB  Bruce  Youthuork,  1022  Manland 
Avenue.  NE.,  Washington,  DC  20002 
Dshorah  Shore,  (202)  675-9340 
Latijn  American  Youth  Center,  3045— 15th 
lieet.  N\V.,  Washington.  DC  20009.  Lori 
an,  (202)  483-1140 
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dentin!  Youth  Services.  2701  Cameron 
ijlls  Road,  Alexandria.  VA  22302,  Bert 
HlaNvkins.  (703)  548-8334 


Virginia 

a  Out  Youth  Services,  1431— 7th  Avenue, 
H  Jntington.  W'V  25701,  Pamela  Dickens- 
Rjih.(304)  525-7161 

Reg  cm  IV 
Florida 

Sar<  9ota  Fajnily  YMCA.  1075  S.  Euclid 

A»ienue.  Sarasota.  FL  34237.  Carl 

wieinrich.  (813)  955-8194 
Daniel  Memorial.  Inc..  134  E.  Church  Street. 

Jacksonville.  FL  32202.  Kirk  Svvenson. 

(9)04)  353-5077 

Ten  TiBssee 

Oas  s  Center.  PO  Box  121648,  Nashville,  TN 
3;  212,  Mar>-  Jane  Dewey,  (615)  327-4455 

Rcgidn  V 

Illincis 

Teen  Living  Programs  (Foundation  House). 

31  79  N.  Broadway.  Chicago.  IL  60657. 

Diborah  Hinde,  (312)  883-0025 
The  Harbour  1480  Renaissance  Drive,  Park 

Ridge.  IL  60068,  Mary  Eichling  (708)  297- 

8540 
Jackfeon  County  Community  Mental  Health 

Cgnter,  604  E.  College,  Suite  101, 

Carfjondale,  IL  62901,  Art  Zaitz.  (618)  457- 

67  03 

Michigan 

The  jSanctuary,  1222  South  Washington. 

Royal  Oak.  MI  48067.  Meri  Pohutskv.  (313) 

547-2260 
Eveny  Woman's  Place.  425  W.  Western 

Avenue,  Muskegon,  MI  49440,  Mary 

MecDonald,  (616)  726-4493 
Alternatives  for  Girls.  1950  Trumbull. 

Detroit.  MI  48216,  Amanda  Good.  (313) 

496-0938 

Region  VI 

New!  Mexico 

You^h  Shelters  and  Family  Services.  PO.  Box 
81&5.  Santa  Fe.  NM  87504  Cynthia 
Gonzales.  (505)  983-0586 

Oklahoma 

Youtjh  Services  of  Tulsa.  302  South 
Cheyenne.  Room  114.  Tulsa.  OK  74103, 
Shpon  Wiggins,  (918)  582-0061 

Texap 

Middle  Earth  Unlimited.  3816  S.  First  Street. 

Austin,  TX  78704,  Mitch  Weynand.  (512) 

447-5639 
Sand  Dollar.  527  Spring  Drive.  Pasadena.  TX 

77504.  Happy  Spillar.  (713)  946-3030 


Region  VII 
Iowa 

Youth  and  Shelter  Services.  232-1/2  Main 

Street.  Ames.  lA  50010.  George  Belitsos, 

(515)  233-3141 
Youth  Homes,  Inc.,  P.O.  Box  324,  Iowa  Citv, 

lA  52244.  William  McCartv.  (319)  337-  " 

4523 
Wyandotte  House,  4300  Brenner  Drive, 

Kansas  City.  KS  66104.  Wayne  Sims,  (913) 

334-0294 

Missouri 

Youth  in  Need,  516  Jefferson,  St.  Charles,  MO 
63301.  James  Braun.  (314)  946-0101 

Region  VIII 

Colorado 

Volunteers  of  America,  1865  Larimer  Street, 
Denver,  CO  80202,  Dian-na  Kunz.  (303) 
297-0408 

Region  IX 
Arizona 

Our  Town  Family  Center,  P.O.  Box  26665, 
Tucson.  AZ  85726,  Dennis  Noonan.  (602) 
323-1708 


California 

San  Diego  Youth  and  Community  Services. 
3255  Wing  Street,  Ste.  550.  San  Diego.  CA 
92110.  Liz  Shear,  (619)  221-8600 

Catholic  Charities  of  San  Francisco.  1049 
Market  Street,  San  Francisco.  CA  94103, 
Rebecca  Robertson.  (415)  558-7072 

Region  X 

Alaska 

Alaska  Youth  and  Parent  Foundation.  3745 
Community  Park  Loop,  Anchorage,  AK 
99508,  Sheila  Gaddis.  (907)  274-6541 

Oregon 

Janus  Youth  Programs.  738  NE.  Davis. 

Portland.  OR  97232,  Dennis  .Morrow,  (503) 

233-6090 
Looking  Glass.  72-B  Centennial  Loop.  Ste.  2. 

Eugene.  OR  97401,  Galen  Phipps.  (503) 

689-3111 
Youthworks.  1307  W.  Main  Street,  Medford, 

OR  97501,  Maureen  Koopman.  (503)  779- 

2393 

Washington 

Friends  of  Youth,  2500  Lake  Washington 

Blvd.  N.,  Renton.  WA  98056.  J.  Howard 

Finck.  (206)  228-5775 
Pierce  County  Alliance.  710  S.  Fawcelt. 

Tacoma.  WA  90402.  Terree  Schmidt- 

Whelan.  (206)  572-4750 

D.3:  Drug  Abuse  Education  and  Prevention 
Program  for  Homeless  Youth  Grantees 
Ineligible  for  New  FY  1994  Funding 

Region  I 
Connecticut 

Youth  Continuum,  Inc.,  54  Meadow  Street. 

New  Haven.  CT  06519  David  Sorensen. 

(203)  562-3396 
Council  of  Churches  of  Greater  Bridgeport. 

126  Washington  Avenue.  Bridgeport.  CT 

06604.  John  Cottrell,  (203)  334-1121 
Educational  Resources.  Inc..  90  North  Main 

Street.  West  Hartford.  CT  06107,  Wayne 

Starkev.  (203)  521-8035 


Maine 

New  Beginnings.  436  Main  Street,  Lewiston. 
ME  04240.  Barbara  Kawliche,  (207)  474- 
8311 

Massachusetts 

The  Bridge,  47  West  Street,  Boston.  MA 

021 1 1 ,  Sister  Barbara  Whelan,  (617)  423- 

9575 
Brookline  Community  Mental  Health  Center, 

43  Garrison  Road,  Brookline,  MA  02146. 

Cynthia  Pric»,  (617)  277-8107 
Franklin  County  DL\L/SELF.  196  Federal 

Street.  Greenfield.  MA  01301.  Melanie 

Goodman.  (413)  774-7054 
YMCA  of  Western  Massachusetts.  120  Maple 

Street.  Springfield.  MA  01103,  Marv 

Johnson,  (413)  732-3121 

New  Hampshire 

Child  and  Family  Services,  99  Hanover 
Street.  Manchester,  NH  03101,  Reed 
Carver,  (603)  668-1920 

Rhode  Island 

Stopover  Shelters,  3380  East  Main  Road, 

Portsmouth,  RI  02871.  Peter  Marshall. 

(401)683-1824 
Marathon  of  Rhode  Island.  131  Wayland 

Avenue,  Providence.  RI  02906.  Denise 

Roberge.  (508)  660-0144 
Tides  Family  Services.  1599  Main  Street. 

West  Warwick.  RI  02893.  Michael  Reis. 

(401)  822-1360 

Vermont 

Washington  County  Youth.  Service  Bureau. 
P.O.  Box  627.  Montpelier.  VT  05601.  Tom 
Howard.  (802)  229-9151  Counseling 
Service  of  Addison  County.  89  Main  Street. 
Middlebury.  VT  05753.  Barbara  Rachelson. 
(802) 388-6751 

Region  II 
New  Jersey 

Together.  7  State  Street.  Glassboro,  NJ  08028, 

Susan  Sasser,  (609)  881-6100 
Anchor  House,  482  Centre  Street.  Trenton,  NJ 

08611.  Judith  Donohoe.  (609)  396-8329 
New  York 

Dutchess  County.  22  Market  Street. 

Poughkeepsie.  NY  12601.  Patrice  Kellett. 

(914) 454-3600 
The  Salvation  Army.  749  S.  Warren  Street. 

SvTacuse,  NY  13202.  Roberta  Schofield. 

(315)479-1323 
Educational  Alliance.  197  East  Broadway. 

New  York.  NY  10002.  Marion  Lazer.  (315) 

479-1323 
The  Hetrick-Martin  Institute,  401  West  Street, 

New  York.  NY  10014.  Judith  Verdino.  (212) 

633-8920 
Metropolitan  Assistance  (Streetwork  Project). 

2  Lafayette  Street.  New  York.  NY  10007. 

Helene  Lauffer.  (212)  577-3806  7lVii;gin 

Islands 
Caribbean  Institute  for  Psychologv.  P.O.  Box 

1547  Kingshill.  St.  Croix.  VI  00851.  Chester 

Copemann.  (809)  773-5113 

Region  III 

District  of  Columbia 

Sasha  Bruce  Youthwork,  1022  Maryland 
Avenue,  NE..  Washington,  DC  20002. 
Deborah  Shore.  (202)  675-9340 
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Maryland 

Youth  Resources  Center,  4320  Hamilton 

Street.  Hyattsville.  MD  20781,  Holger 

Kjeldsen.  (301)  864-9735 
Diakonia.  Inc.,  12747  Old  Bridge  Road, 

Ocean  City,  MD  21842.  Fredericka 

Danielus,  (410)  213-0923 

Pennsylvania 

Centre  County  Youth,  Services  Bureau,  410 

South  Fraser  Street,  State  College,  PA 

16801,  Norma  Keller,  (814)  237-5731 
Valley  Youth  House  Committee,  539  Eighth 

Avenue.  Bethlehem.  PA  18018,  David 

Gilgoff,  (215)691-1200 
Whale's  Tale,  250  Shady  Avenue,  Pittsburgh, 

PA  15206,  Christopher  Smith.  (412)  661- 

1800 
Catholic  Social  Services,  33  E.  Northhampton 

Wilkes-Barre,  PA  18701.  Thomas  Cherry. 

(717)824-5766 
Three  Rivers  Youth.  2039  Termon  Avenue, 

Pittsburgh,  PA  15212,  David  Droppa,  (412) 

766-2215 

Virginia 

Alternative  House,  2136-G  Gallows  Road, 

Dunn  Loring,  VA  22027,  Jim  Warwick, 

(703)  771-5300 
Loudoun  County  Youth  Shelter,  16450 

Meadowview  Court,  Leesburg,  VA  22075, 

Jerry  Tracy  (703)  771-5300 

West  Virginia 

Daymark,  Inc.,  (Patchwork),  1598-C 
Washington  St.  East,  Charleston.  WV 
25311.  Dennis  Pease.  (304)  340-3675 

Time  Out  Youth  Services.  1431  -  7th  Avenue. 
Huntington.  WV  25701.  Pamela  Dickens- 
Rush.  (304)  525-7161 

Region  /V 
Florida 

Family  Resources.  Inc..  P.O.  Box  13087,  St. 

Petersburg,  FL  33733,  Jane  L.  Harper,  (813) 

341-2200 
Crosswinds  Youth  Services,  Inc.,  P.O.  Box 

540625,  Merritt  Island,  FL  32954,  Jan 

Lokay,  (305)  452-8988 
Project  III  of  Central  Florida,  1412  West 

Colonial  Drive,  Orlando,  FL  32804.  David 

Congdon,  (407)  423-2273 

Georgia 

The  Bridge.  1559  Johnson  Road.  NW.. 
Atlanta,  CA  30318,  Ann  Starr.  (404)  792- 
0070 

Kentucky 

YMCA  Center  for  Youth  Alternatives.  1410 
South  First  Street.  Louisville,  KY  40208, 
Kevin  Connelly,  (502)  635-5233 

Brighton  Center,  P.O.  Box  325,  Newport.  KY 
41072,  Robert  Brewster,  (606)  491-8303 

Mississippi 

Catholic  Charities.  PO  Box  2248,  Jackson,  MS 
39225.  Rev.  Elvin  Sunds.  (601)  355-8634 

North  Carolina 

North  Carolina  Department  of  Human 
Resources,  101  N.  Salisbury  Street,  Raleigh, 
NC  27603.  Arthur  Jones.  Jr.,  (919)  733- 
4555 

Tennessee 

Oasis  Center,  PO.  Box  121648.  Nashville,  TN 
37212.  May  Jane  Dewey.  (615)  327-4455 


Child  and  Family  Services.  1 14  Dameron 
Avenue,  Knoxville,  TN  37917,  Charlie 
Gentry.  (615)  524-7483 

Region  V 
Illinois 

Project  OZ,  502  Morris  Avenue, 

Bloomington,  IL  61701,  Peter  Rankaitis. 

(309)  827-0377 
Hoyleton  Youth  and  Family  Services,  36 

Loisel  Village,  East  St.  Louis,  IL  62203. 

Shelly  Byndom,  (618)  398-0900 
Youth  Ser\ices  Project,  3942  W.  North 

Avenue,  Chicago,  IL  60647,  Nancy  Abbate, 
''  (312)  772-6270 

Indiana 

Youth  Service  Bureau  of  St.  Joseph  County, 
2222  Lincolnwav  West,  South  Bend,  IN 
46628,  Bonnie  S'trycker,  (219)  235-9231 

Park  Center.  Inc.,  2722  Fairfield  Avenue,  Fort 
Wavne,  IN  46807,  Kim  Butcher,  (219)  481- 
2700 

Michigan 

The  Sanctuary,  1222  South  Washington. 

Roval  Oak,  MI  48067.  Meri  Pohutsky.  (313) 

547-2260 
Gateway  Community  Services,  910  Abbott 

Road.  East  Lansing,  MI  48823.  David 

Glerum.  (517)  351-4000 
Youth  Living  Centers.  715  S.  Inkster  Road, 

Inkster,  MI  48141,  Linda  Connelly,  (313) 

563-5005 
Comprehensive  Youth  Services  (Harbor), 

3061  Commerce  Drive,  Port  Huron,  MI 

48060,  Sally  Currie,  (313)  385-7010 
Advisory  Centers  (The  Bridge),  1115  Ball 

Avenue,  NE.,  Grand  Rapids,  MI  49505, 

Nancy  Ayers,  (616)  451-3001 
Alternatives  for  Girls,  1950  Trumbull, 

Detroit,  MI  48216,  Amanda  Good,  (313) 

496-0938 
Juvenile  Diversion  Program,  301  Francis 

Street,  Jackson,  MI  49201,  Gene  Hubbard, 

(517)  788-^240 

Minnesota 

The  Bridge,  2200  Emerson  Avenue  South. 
Minneapolis,  MN  55405,  Thomas  Sawyer, 
(612)  377-88O0 

Ohio 

Lutheran  Metropolitan.  Ministries.  Inc..  1468 
West  25th  Street.  Cleveland,  OH  44123, 
Thomas  Sutton,  (216)  241-1791 

Wisconsin 

Wisconsin  Association  for  Runaway  Services, 
2318  E.  Dayton  Street,  Madison.  Wisconsin 
53704.  Patricia  Balke.  (608)  241-2649 

Briarpatch.  512  E.  Washington  Avenue. 
Madison.  WI  53703.  Steve  Sperling.  (608) 
251-6211 

Counseling  Center  of  Milwaukee.  2036  N. 
Bartlett.  Milwaukee.  WI  53202.  Ted  Seaver, 
(414)  271-2565 

Region  VJ 

New  Mexico 

Youth  Shelters  and  Family  Services,  P  O.  Box 
8135,  Santa  Fe.  NM  87504.  Cynthia 
Gonzales,  (505)  983-0586 

Oklahoma 

Youth  Services  for  Stephens  County,  P.O. 
Box  1603,  Duncan.  OK  73534.  John  Herdt. 
(405)  255-8800 


Youth  and  Family  Services  of  North 
Oklahoma.  2925  North  Midway.  Enid.  OK 
73701.  Jane  Webber.  (405)  233-7220 

Texas 

Middle  Earth  Unlimited,  3816  S.  First  Street. 

Austin.  TX  78704,  Mitch  Weynand,  (512) 

447-5639 
Promise  House.  236  W.  Page  Street.  Dallas. 

TX  75208.  Lee  Schimmel.  (214)  941-8578 
Youth  Alternatives  (The  Bridge),  3103  West 

Avenue,  San  Antonio,  TX  78213,  Anita 

Johnston,  (210)  340-8077 
Montgomery  County  Youth  Services.  PO  Box 

1316.  Coriroe.  TX  77305,  Gretchen 

Faulkner,  (409)  756-8682 

Region  Ml 
Iowa 

United  Action  for  Youth,  410  Iowa  Avenue, 

Iowa  City,  lA  52240,  Jim  Swaim.  (319) 

338-7518 
Foundation  li,  1540  Setxmd  Avenue,  Cedar 

Rapids,  lA  52403,  Steve  Meyer.  (319)  362- 

1170 
Youth  Emergency  Services,  921  Pleasant 

Street.  Bes  Moines,  lA  50309,  Susan 

Gehring-Liker.  (515)  243-7825 

Kansas 

Wichita  Children's  Home.  810  N.  Holyoke, 
Wichita,  KS  67208,  Sarah  Robinson,  (316) 
684-6581 

Missouri 

Youth  in  Need,  516  Jefferson.  St.  Charles,  MO 
63301,  James  Braun,  (314)  946-0101 

Marian  Hall  Emergency  Shelter,  325  North 
Newstead  Avenue,  St.  Ix)uis,  MO  63108, 
Patty  Johnson,  (314)  653-0080 

Nebraska 

Youlh  Service  System,  2202  South  11th 
Street,  Lincoln.  NE  68502,  James  Blue, 
(402)  475-3040 

Re^on  VIll 
Colorado 

Urban  Peak,  1577  Clarkson  Street,  Denver, 
CO  80218,  Jon  Schwartz,  (303)  863-7325 

Pueblo  Youth  Ser\-ice  Bureau,  425  West 
Third  Street,  Pueblo,  CO  81003,  Molly 
Melendez.  (719)  542-5161 

Ute  Mountain  Ute  Nation  (Sunrise  Youth 
Shelter),  General  Delivery.  Towaoc,  CO 
81334.  Rita  Aniett,  (303)  565-3751,  Ext. 
213 

Montana 

Blackfeet  Tribal  Council.  PO  Box  1210, 
Browning,  MT  59417,  Violet  Butterfly, 
(406)  338-5871 

South  Dakota 

Crow  Creek  Sioux  Tribe  (Red  Horse  Lodge). 
PO  Box  49.  Ft.  Thompson.  SD  57339, 
Tamara  Schmidt.  (605)  245-2213 

Utah 

Salt  Lake  City  Division  of  Youth  Services, 
3975  South  Main,  Suite  A.  Murray,  UT 
84107,  Lamar  E>Te.  (801)  264-2254 

Region  IX 

Arizona 

Open-Inn.  4810  E.  Broadway,  Tucson,  AZ 
85711,  Darleno  Dankowski,  (602)  323-02 


California 

Santa  Clara  Social  Advocates  for  Youth.  1072 

Siaratoga-Sunny-vale  Rd.,  San  Jose,  CA 

9fel29,  Kathleen  Lynch,  (408)  253-3540 
Cerjtral  City  Hospitality  House.  146 

iJaavenvvorth  Street,  San  Francisco,  CA 

9|l102,  Kate  Durham.  (415)  776-2102 
San  Diego  Youth  and  Community  Services. 

3255  Wing  Street.  Suite  550,  San  Diego.  CA 

9^110.  Liz  Shear.  (619)  221-8600 
Diogenes  Youth  Ser\ices,  8912  Volunteer 

Lpne.  Suite  130.  Sacramento.  CA  95826, 

Wmes  Bueto,  (916)  368-3350 
Bill  Wilson  Counseling  Center,  1000  Market 

Sreet,  Santa  Clara,  CA  95050,  Sparky 
.  }^-irl_an.  (408)  984-5955 
South  Bay  Ccir.munity  Serv  ices.  315  Fourth 

Avenue.  Chula  Vista.  CA  91910.  Kathryn 

L;mbo.  (619)  42O-3620 
Mendocino  County  Schools.  202  S.  State 

S  neet.  Ukiah.  CA  95482.  .^rlene  Rose. 

(707)  463-;915 
Larl.in  Street  Services,  1044  Larkin  Street, 

Sin  Francisco.  CA  94109.  Roxane  White. 

(■515)  673-0911 
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Tahoe  Youth  and  Family  Services.  PO  Box 

848.  South  Lake  Tahoe.  CA  95705.  Teri 

Mundt.  (916)  541-2445 
Center  for  Human  Services,  1700  McHenry 

Village  Way,  Modesto,  CA  95350,  Linda 

Kovacs,  (209)  526-1440 
Youth  and  Family  Assistance,  609  Price 

Avenue,  Suite  205,  Redwood  City,  CA 

94063,  Richard  Gordon,  (415)  366-8401 
Community  Service  Programs.  17200 

Jamboree.  Suite  D,  Ir\ine.  CA  92714. 

Margot  Carlson.  (714)  250-0488 
Los  Angeles  Free  Clinic.  8489  W.  3rd  St.. 

Suite  1080.  Los  Angeles.  CA  90048.  Andrea 

Sobbe/May  Rainwater.  (213)  462-7400 
Los  Angeles  Gay  and  Lesbian.  1213  North 

Highland  Avenue.  Los  Angeles.  CA  90038, 

Jackie  Gelfand.  (213)  464-7400 

Region  X 

Alaska 

Fairbanks  Native  Association.  310  First 
Avenue.  Fairbanks.  AK  99701.  Banarsi  Lai. 
(907)  452-6201 


Oregon 

Youthworks.  1307  W.  Main  Street,  Medfcrd. 

OR  97501.  Maureen  Koopman.  (503)  779- 

2393 
J  Bar  J  Youth  Services.  62895  Hambv  Road. 

Bend.  OR  97701.  Craig  Christiansen.  (503) 

389-1409 

Washington 

Friends  of  Youth.  2500  Lake  Washington 

Blvd.  N..  Renton.  WA  98052.  Jo.  Howard 

Finck.  (206)  228-5775 
United  Indians.  PO  ^px  99100,  Seattle.  WA 

98199,  Bernie  Whitebear.  (206)  285-4425 
Youth  Help  Association.  522  W.  Riverside 

Avenue.  Spokane,  WA  99201.  Bernadine 

Spalla.  (509)  455-5226 
Pierce  County  Alliance.  710  S.  Fawcett. 

Tacoma.  WA  98402.  Terree  Schmidt- 

Whelan.  (206)  572-4750 
South  Puget  Intertribal  Planning.  SE  1750 

Old  Olympic  Highway.  Shelton.  WA 

98584.  Amadeo  Tiam'  (206)  426-3990 
Tacoma  Housing  Authority,  1728  East  44th 

Street,  Tacoma.  WA  98404,  Patricia 

Harrington.  (206)  473-2331 


Appendix  E.— Basic  Center  Program  for  Runaway  and  Homeless  Youth,  Table  of  Allocations  by  State 

fTotal  57  States  and  Jurisdicitons— Fiscal  Year  1994] 


Regions  and  states 


Reg 


Regon  I: 

.Connecticut  

Maine  

Massachusetts  

New  Hampshire  

Rhode  Island 

Vermont  

I  on  II: 

New  Jersey  

New  York  

Puerto  Rico  

Virgin  Islands  

Region  111: 

)elaware 

)istrict  of  Columbia 

/taryland  

Pennsylvania 

/irginia  

Vest  Virginia 

Region  IV: 

\labama 

liorida  

Jeorgia  

Kentucky  

Mississippi 

>lorth  Carolina 

South  Carolina  

Tennessee  

Region  V: 

Illinois  

Indiana 

Michigan 

Minnesota  

Phio  

Vrisconsin 

Regibn  VI; 

Arkansas  

J.ouisiana 

Wew  Mexico  

Oklahoma 

Texas  

Region  VII: 

IjQwa  

Kansas  


Continuations 


3227.131 

93.977 

337,653 

1 32.680 

0 

75.000 

315.319 

1.417,254 

103,758 

0 

45,547 

28.eoo 

82,040 
750573 
412.533 
207.075 

243.315 
67;, 401 
539.190 
144.599 

295,669 
450.712 
362.187 
582.844 

821.865 
405,665 
911.928 
489.912 
706.441 
245.184 

112.985 
323.638 
133.452 
374.266 
1.305.103 

227.579 
250.912 


New  starts 


3148.724 

55.195 

332.159 

3.817 

112.123 

0 

582.639 

711.130 

458,806 

30,000 

36,426 

46.200 

503.436 

628.538 

337.228 

5.958 

278,787 

789.608 

326. 106 

322.904 

70.436 

340.235 

95,079 

16.769 

639.144 
308.509 
298.999 
89.714 
667.795 
393.?  16 

192.184 

277.378 

89,819 

37.664 

1.117.238 

126.339 
76.682 


Totals 


S375.855 
149.172 
669.812 
136.497 
112.123 
75.000 

897.958 

2.128,384 

562,564 

30.000 

81.973 

75.000 

585.476 

1.379.111 

749.761 

213.033 

522.102 
1.461.009 
865.296 
467,503 
366.105 
800,947 
457.266 
599.613 

1.461.009 
714,174 

1.210,927 
579.626 

1.374.236 
639.100 

305.169 
601.076 
223.271 
411.930 
2.422.341 

353.918 
327.594 
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Appendix  E.— Basic  Center  Program  for  Runaway  and  Homeless  Youth.  Table  of  Allocations  by  State- 

Continued 
[Total  57  States  and  Jurisdicitons — Fiscal  Year  1994] 


Regions  and  states 

Missouri 

Netxaska 

Region  VIII: 

Colorado  

~  Montana  

North  Dakota 

South  Dakota „ _ 

Utah  

Wyoming  

Region  IX: 

American  Samoa  „ „ 

Arizona , 

California „ , 

Guam  

Hawaii  , 

Northern  Marianas  , 

Nevada _ , 

Palau 

Region  X: 

Alaska  

Idaho  „ _ 

Oregon , 

Washington  „ 

Totals  


Continuations 

New  starts 

Totals 

267,560 

385,677 

653.237 

148,056 

64.002 

212.058 

197,182 

233,272 

430.454 

105,671 

3.039 

108,710 

81.977 

2,435 

84,412 

76.790 

21,285 

98.075 

304,690 

8,766 

313.456 

75.000 

0 

75.000 

0 

30,000 

30.000 

109.579 

382,787 

492.366 

2,216.474 

1.762.424 

3.978,898 

30,000 

0 

30,000 

0 

140,885 

140.885 

30.000 

0 

30,000 

0 

156,972 

156,972 

30,000 

0 

30.000 

52.859 

34,969 

87.828 

151,161 

4.349 

155.510 

171,171 

193,472 

364,643 

342,910 

297,653 

640,563 

18.229.327 

14,269,673 

32.499.000 

Appendix  F — Administration  for  Children 
and  Families  Regional  OfiTice  Youth  Contacts 

Region  I:  Sue  Rosen,  Administration  for 
Children  and  Families.  John  F.  Kennedy 
Federal  Building.  Room  2011.  Boston. 
Massachusetts  02203  (CT.  .MA.  ME.  NH.  RJ, 
VT)  (617)  565-2480 

Region  II:  Estelle  Haferling.  Administration 
for  Children  and  Families.  26  Federal 
Plaza,  Room  4149,  New  York,  NY  1027a 
(NJ,  NY,  PR,  VI)  (212)  264-1329 

Region  III:  Dave  Lyon.  Administration  for 
Children  and  Families.  3535  Market  Street, 
P.O.  Box  13714,  Philadelphia,  PA  19101 
(DC,  DE,  MD,  PA.  VA.  VVV)  (215)  596-4139 

Region  IV:  Viola  Brown.  Administration  for 
Children  and  Families,  101  Marietta 
Tower.  Suite  903.  Atlanta,  GA  30323  (AL. 
FL,  GA,  KY.  MS.  NC.  SC,  TN)  (404)  331- 
7210 

Region  V;  Kathleen  Penak.  Administration 
for  Children  and  Families,  105  West 
Adams.  23rd  Floor.  Chicago.  IL  60603  (IL. 
MI.  MN.  OH.  VVI)  (312)  886-3380 

Region  VI:  Ralph  Rogers.  Administration  for 
Children  ai:d  Families.  1200  Main  Tower, 
20th  Floor.  Dallas.  TX  75202  (AR.  LA.  NM. 
OK.  TX)  (214)  767-4542 

Region  VII:  Lynda  Bitner,  Ad.ministration  for 
Children  and  Families.  Federal  Office 
Building.  Rc-om  384.  601  East  12th  Street, 
Kansas  City.  MO  64106  [L\.  KS.  MO.  NE). 
(816)426-5401 

Region  VIII:  Virki  Wright.  Administration  for 
Children  and  Families.  Federal  Office 
Building,  1961  Stout  Street.  9th  Floor. 
Denver.  CO  80294  (CO.  MT,  ND.  SD,  L'T, 
WY).  (303)  844-3100.  Ext.  361 

Region  IX:  Al  Brown,  Administration  for 
Children  and  Families,  50  United  States 
Nations  Plaza,  San  Francisco,  C^  94102 
(AZ.  CA.  MI.  NV,  American  Samoa,  Guam. 


Northern  Mariana  Islands.  Marshall 
Islands.  Federated  States  of  Micronesia, 
Palau)  (415)  556-6153 
Region  X:  Steve  Ice,  Administration  for 
Children  and  Families,  2201  Sixth  Avenue, 
RX  32,  Seattle,  WA  98121  (AK,  ID,  OR. 
WA)  (206)  615-2558.  Ext.  3075 

Appendix  G — Training  and  Technical 
Assistance  Providers 

FYSB  funds  ten  rt^gionally  based 
organizations  to  provide  training  and 
technical  assistance  to  programs  fimded 
under  the  Basic  Center,  Transitional  Living 
and  Drug  Abuse  Prevention  Programs,  and  to 
other  agencies  serving  runaway  and  homeless 
youth. 

Each  of  the  training  and  technical 
assistance  providers  offers  on-site 
consultations;  regional.  State  and  local 
conferences;  information  sharing  and  skill- 
biised  training. 

For  more  information,  contact  the  training 
and  technical  assistance  provider  in  your 
region. 

The  New  England  Consortium  for  Families 
and  Youth.  25  Stow  Road.  Roxbury,  M.\ 
01719.  (508)  266-1998,  Contact;  Nancy 
Jackson 

Empire  State  Coalition.  121  Avenue  of  the 
Americas.  Room  507.  New  York,  NY 
10013.  (212)  966-6477.  Contact:  Margo 
Hirsch 

Mid-Atlantic  Network  of  Youth  and  Family 
Services,  Inc..  9400  McKnight  Road.  Suite 
106.  Pittsburgh.  PA  15237,  (412)  366-6562, 
Contact:  Nancy  Johnson 

Southeastern  Network  of  Youth  and  Family 
Services.  337  South  Millcdge  Avenue. 
Suite  209.  Athens,  GA  354-4568,  Contact: 
Gail  Kurtz 


Michigan  Network  of  Runaway  and  Youth 
Services,  115  West  Allegan.  Suite  310. 
Lansing.  .MI  48933,  (517)  484-5262. 
Contac  t:  Bruce  Haas 

Southwest  Network  of  Youth  Services.  2525 
Wallingwood  Drive,  Austin,  TX  78746. 
(512)  328-6860,  Contact:  Theresa  Andreas- 
Tod 

M.I.N.K.,  A  Network  of  Runaway  and  Youth 
Serving  Agencies,  PO  Box  14403,  Parkville, 
MO  64152,  (314)  946-0101,  Contact:  Laura 
Harrison 

Mountain  Plains  Youth  Services,  311  North 
Washington,  Bismarck.  ND  58501,  (701) 
255-7229.  Contact:  Linda  Wood 

Western  States  Youth  Scr\ices  Network.  1306 
Ross  Street,  Suite  B,  Petaluma,  CA  94954, 
(707)  763-2213.  Contact:  .Nancy  Faslenau 

Northwest  Network  of  Runaway  and  Youth 
Services.  603  Stewart  Stretit,  Seattle.  WA 
98101,  (20G)  628-3760,  Cxjntact:  Carmen 
Ray 

Appendix  H — Executive  Order  12373 — State 
Single  Points  of  Contact 

Arizona 

Mrs.  Janice  Dunn.  Attn:  Arizona  State 
Clearinghouse.  3800  N.  Central  Avenue. 
14th  Floor.  Phoenix,  Arizona  85012. 
Telephone  (602)  280-1315 

Arkansas 

Tracie  L.  Copeland,  Manager,  State 
Clearninghouse.  Office  of 
Intergovernmental  Services.  Department  of 
Finance  and  Administration.  PO  Box  3278, 
Little  Rock,  Arkansas  72203,  Telephone 
(501)682-1074 

California 

Glenn  Stober.  Grants  Coordinator,  Office  of 
Pl.'inning  and  Research,  1400  Tenth  Street, 
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Sacramento,  California  95814.  Telephone 
(916) 323-7480 

'  rtlorado 

>  [ale  Single  Point  of  Contact,  State 
Clearinghouse.  Division  of  Local 
Government,  1313  Sherman  Street,  Room 
520.  Denver,  Colorarlo  80203.  Telephone 
(303)866-2156 

,  Tphware 

Franc.ine  Booth.  .Statt  Single  Poi.t  of 
Qintact.  Executive  Department.  Thomas 
Colli.^s  Building.  Uovtr.  ITfilaware  nrt03. 
Telephone  (302)  735-3320 

i  t  •itncl  of  Cnlumbi'j 

i;  jdney  T.  Hallman,  State  Single  Point  uf 
Contact,  Office  of  Grants  Maiisgement  and 
Deviilopment.  717  14th  Street.  MV..  Suite 
500,  VVashinglon,  DC  20005.  TfU>phon.> 
(202)727-6551 

/  tiirida 

f  Ibrida  State  Cloaringhouse, 

Intergovernmental  Affairs.  Policy  tinif. 
Executive  Office  of  the  Governor.  Office  of 
Planning  and  Budgeting.  The  Capitol, 
rallahassee.  Florida  32399-0001. 
Telephone  (904)  488-8441 

Georgia 

Mr  Charles  H.  Badger.  Administrator. 
Georgia  State  Clearinghouse.  254 
Washington  Street  SW  .  Atlanta.  Georgia 
I  30334.  Telephone  (404)  656-3855 

IHinois 

sUve  Klokkenga.  State  Single  Point  of 
Contact,  Office  of  the  Governor,  107 
Statton  Building.  Springfield,  Illinois 
62706.  Telephone  (217)  782-1671 

Ir\cliana 

Jean  S.  Blackwell.  Budget  Director.  State 
Budget  Agency,  212  State  House, 
Indianapolis,  Indiana  46204,  Telephone 
(317)232-5610 

Mr.  Steven  R.  McCann.  Division  of 
iCommunity  Progress.  Iowa  Department  of 
iKconomic  Development.  200  East  Grand 
jAve-nue.  Des  .Moines.  Iowa  50309, 
iTelephone  (515)  281-3725 
I 

Kentucky 

Ronald  W.  Cook,  Office  of  the  Governor, 
Department  of  Local  Government,  1024 
Capitol  Center  Drive.  Frankfort,  Kentucky 
40601,  Telephone  (502)  564-2382 

Maine 

M$.  Joyce  Benson,  State  Planning  Office. 
State  House  Station  #38,  Augusta,  Maine 
04333,  Telephone  (207)  289-3261 

Maryland 

Ms.  Mary  Abrams,  Chief,  Maryland  State 
Clearinghouse,  Department  of  State 
Planning,  301  West  Preston  Street, 
Baltimore,  Maryland  21201-2365, 
Telephone  (301)  22^-4490 

Massachusetts 

Karen  Arone,  State  Clearinghouse,  Executive 
Office  of  Communities  and  Development. 
1 QO  Cambridge  Street,  Room  1803,  Boston, 


Massachusetts  02202,  Telephone  (617) 
727-7001 

Michigan 

Richard  S.  Pastula.  Director,  Michigan 
Department  of  Comm.erce,  Lansing, 
Michigan  4.S909,  Telephone  (517)  373- 
7336 

Missi'isippi 

Ms.  Cathy  Mal!et:«,  Clearinghouse  Officer. 
Ofri,;e  of  Fi.deral  Grant  Vlan.igement  end 
Reporting,  301  West  Pearl  Street,  Jyrkson. 
Missis«:ippi  39203.  Telephone  (601)  960- 
2174 

Missouri 

Ms.  Lois  Pohl.  Federal  Assistance 
Cleari.-ghouse,  Office  of  Administration. 
PO  Box  .S09,  Room  430,  Trun:an  Building, 
Jefferson  Citv,  Missouri  65102,  Telephone 
(314)751-4834 

Nevada 

Depart.Tient  of  Administration.  State 
Clearmghouse,  Capitol  Complex.  Carson 
City,  .Nevada  89710,  Telephone  (702)  687- 
4065,  Attention:  Ron  Sparks, 
Clearinghouse  Coordinator 

New  Hampshire 

Mr,  Jeffrey  H.  Taylor.  Director,  New 
Hampshire  Office  of  State  Planning,  Attn: 
Intergovernmental  Review,  Process/James 
E.  Bieber,  2'/;;  Beacon  Street.  Concord.  New 
Hampshire  03301.  Telephone  (603)  271- 
2155 

New  Jersey 

Gregory  W.  Adkins,  Acting  Director,  Division 
of  Community  Resources,  ,N.J.  Department 
of  Community  Affairs,  Trenton,  New  Jersey 
08625-0803,  Telephone  (609)  292-6613 

Please  direct  correspondence  and  questions 
to:  Andrew  J.  Jaskolka,  State  Review 
Process.  Division  of  Community  Resources, 
CN  814,  Room  609,  Trenton.  New  Jersey 
08625-0803.  Telephone  (609)  292-9025 

New  Mexico 

George  Elliott.  Deputy  Director,  Stnte  Budget 
Division.  Room  190,  Bataan  Memorial 
Building,  Santa  Fe,  New  Mexico  87503. 
Telephone  (505)  827-3640.  FAX  (.505)  827- 
3006 

New  York 

New  York  State  Clearinghouse,  Division  of 
the  Budget,  State  Capitol,  Albany.  New 
York  12224,  Telephone  (518)  474-1605 

North  Carolina 

.Mrs.  Chrys  Baggett.  Director,  Office  of  the 
Secretary  of  Admin..  N.C  State 
Clearinghouse.  116  W,  Jones  Street, 
Raleigh.  .North  Cjirolina  27fi03-8003. 
Telephone  (919)  733-7232 

North  Dakota 

N.D.  Single  Point  of  Contact,  Office  of 
Intergovernmental  Assistance,  Office  of 
Management  and  Budget,  600  East 
Boulevard  Avenue,  Bismarck,  North 
Dakota  58503-0170,  Telephone  (701)  224- 
2094 


Ohio 

Larry  Weaver,  State  Sirgle  Point  of  Conf.ict. 
State/Federal  Funds  C'X)rd:na!or.  State 
Clearinghouse.  Office  of  Budget  and 
Management,  30  East  Broad  Street,  34th 
Floor,  Columbus,  Ohio  43266-0411, 
Telephone  (614)  466-0G93 

Rhode  Island 

Mr.  Daniel  W.  Varin.  Associate  Director, 
Statewide  Planning  Program.  Depaitnient 
of  .Administration,  Division  of  Plaii.urg. 
205  Melrose  Street,  Providence.  Rhode 
Island  02007.  Telephone  (401)  277-2656. 
Please  direct  correspondence  and 
questions  to:  Review  Coordinator,  Office  of 
Strategic  Planning 

South  Carolina    • 

Omeagia  Burgess.  State  Single  Point  of 
Contact.  Grant  Services.  Office  of  the 
Governor.  1205  Pendleton  Street.  Room 
477.  Cxjlumbia.  South  Carolina  29201. 
Telephone  (803)  734-0494 

South  Dakota 

Ms.  Susan  Comer.  State  Clearinghouse 
Ccxirdinator.  Office  of  the  Governor.  500 
East  Capitol.  Pierre.  South  Dakota  57501. 
Telephone  (605)  773-3212 

Tennessee 

Mr,  Charles  Brown.  State  Single  Point  of 
Contact.  State  Planning  Office.  500 
Charlotte  Avenue.  309  John  Sevier 
Building.  Nashville.  Tennessee  37219. 
Telephone  (615)  741-1676 

Texas 

Mr.  Thomas  Adams.  Governor's  Office  of 
Budget  and  Planning.  PO  Box  12428, 
Austin.  Texas  78711.  Telephone  (512)  46 J- 
1778 

Utah 

Utah  State  Clearinghouse,  Office  of  Planning 
and  Budget,  Attn:  CarolvTi  Wright,  Room 
116  State  Capitol,  Salt  Lake  City,  Itah 
84114,  Telephone  (801)  538-1535 

Vermont 

Mr.  Bernard  D.  Johnson,  .Assistant  Director. 
Office  of  Policy  Research  &  Coordination. 
Pavilion  Office  Building.  109  State  Street. 
Montepelier.  Vermont  05602.  Telephone 
(802) 828-3326 

West  Virginia 

Mr,  Fred  Cutlip.  Director.  Community 
Development  Division.  West  Vi.'^inia 
Development  Office.  Building  »6.  Room 
553.  Charleston,  West  Virginia  25305, 
Telephone  (304)  ,348—1010 

Wisconsin 

Mr.  William  C.  Carey,  Federal/State 
Relations,  Wisconsin  Department  of 
Administration,  101  South  Webster  Street. 
PO  Box  7864,  .Madison,  Wisconsin  53707. 
Telephone  (608)  266-0267 

Wyoming 

Sheryl  Jeffries.  Stale  Single  Point  of  Contact, 
Herschler  Buildmg,  4th  Floor.  East  Wing. 
Cheyenne.  Wyoming  82002.  Telephone 
(307) 777-7574 
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Guam 

Mr.  Michael  J.  Reidy,  Director,  Bureau  of 
Budget  and  Management  Research.  Office 
of  the  Governor,  PO  Bo.x  2950.  Agana. 
Guam  9G910.  Telephone  (671)  472-2285 

S'orthern  Mariana  Islands 

State  Single  Point  of  Contact.  Planning  and 
Budget  Office.  Office  of  the  Governor. 


Saipan.  CM.  Northern  Mariana  Islands 
96950 

Puerto  Rico 

Norma  Burgos/Jose  H.  Caro.  Chairman/ 
Di.'ector.  Puerto  Rico  Planning  Board. 
Minillas  Government  Center,  PO  Box 
41119,  San  Juan,  Puerto  Rico  00940-9985. 
Telephone  (809)  727-1444 


Virgin  Islands 

Jose  L.  George,  Director,  Office  of 
Management  and  Budget.  #41  Norregade 
Emancipation  Garden  Station.  Second 
Floor.  Saint  Thomas.  Virgin  Islands  00802. 
Please  direct  correspondence  to:  Linda 
Clarke.  Telephone  (809)  774-0750. 
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Instructions  for  the  SF  424 

This  is  a  standard  form  used  by 
applicants  as  a  required  facesheet  for 
preapplications  and  applications 
submitted  for  Federal  assistance.  It  will 
be  used  by  Federal  agencies  to  obtain 
applicant  certification  that  States  which 
have  established  a  rev  iew  and  comment 
procedure  in  response  to  Executive 
Order  12372  and  have  selected  the 
program  to  be  included  in  their  process, 
have  been  given  an  opportunity  to 
review  the  applicant's  submission. 

Item  and  entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  & 
applicant's  control  num.ber  (if 
applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primar)'  organizational  unit  which 
will  undertake  the  assistance  activity, 
complete  address  of  the  applicant, 
and  name  and  telephone  number  of 
the  person  to  contact  on  matters 
related  to  this  application. 

6.  Enter  Employer  Identification 
Number  (EIN)  as  assigned  by  the 
Internal  Revenue  Service. 

7  Enter  the  appropriate  letter  in  the 
space  provided. 


8  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s) 
provided: 

— "New"  means  a  new  assistance 
award. 

— '"Continuation"  means  an  extension 
for  an  additional  funding/budget 
period  for  a  project  with  a  projected 
completion  date. 

— "Revision"  means  any  change  in 
the  Federal  Government's  financial 
obligation  or  contingent  liability 
from  an  existing  obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Fedural  Domestic 
Assistance  number  and  title  of  the 
program  under  which  assistance  is 
requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project,  if  more  than  one  program  is 
involved,  you  should  append  an 
explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real 
property  projects),  attach  a  map 
showing  project  location.  For 

I  preapplications.  use  a  separate  sheet 
to  provide  a  summary  description  of 
this  project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by 
the  program  or  project. 

15.  Amount  requested  or  to  be 
contributed  during  tlie  first  funding/ 


budget  period  by  each  contributor. 
Value  of  in-kind  contributions  should 
be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in 
a  dollar  change  to  an  existing  award, 
indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic 
and  supplemental  amounts  are 
included,  show  breakdown  on  an 
attached  sheet.  For  multiple  program 
funding,  use  totals  and  show 
breakdown  using  same'categorics  as 
item  15. 

16.  .Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for 
Federal  E.xecutive  Order  12372  to 
determine  whether  the  application  is 
subject  to  the  State  intergovernmental 
review  process. 

17.  This  question  applies  to  the 
applicant  organization,  not  the  person 
who  signs  as  the  authorized      ' 
representative.  Categories  of  debt 
include  delinquent  audit 
disallowances,  loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A 
copy  of  the  governing  body's 
authorization  for  you  to  sign  this 
application  as  official  representative 
must  be  on  file  in  the  applicant's 
office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be 
submitted  as  part  of  the  application.) 

BILLING  CODE  4184-01-P  „ 
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Instructions  for  the  SF-424A 
General  Instructions 

This  form  is  designated  so  that    . 
apphcation  can  be  made  for  funds  from 
one  or  more  grant  programs.  In 
prisparing  the  budget,  adhere  to  any 
existing  Federal  grantor  agency 
guiidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be 
se|>arate!y  shown  for  different  functions 
oriactivities  within  the  program.  For 
sohie  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown 
by  function  or  activity.  For  other 
programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity. 
Sections  A,  B,  C,  and  D  should  include 
budget  estimates  for  the  whole  project 
except  when  applung  for  assistance 
which  requires  Federal  authorization  in 
anhual  or  other  hinding  period 
increments.  In  the  latter  case,  sections 
A,  B.  C,  and  D  should  provide  the 
budget  for  the  first  budget  period 
(usually  a  year)  and  section  E  should 
present  the  need  for  Federal  assistance 
in  the  subsequent  budget  periods.  All 
applications  should  contain  a 
breakdown  by  the  object  class  categories 
shrtwn  in  Lines  a-k  of  section  B. 

Section  A.  Budget  Summary 

Lines  1-4,  Columns  (a)  and  (b) 

Ffor  applications  pertaining  to  a  single 
Federal  grant  program  [Federal 
Do^nestic  Assistance  Catalog  number) 
and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under 
Column  (a)  the  catalog  program  title  and 
thejcatalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
prceram  regu/ring  budget  amounts  by 
multiple  functions  or  activities,  enter 
the  name  of  each  activity  or  function  on 
eac  X  line  in  Column  (a),  and  enter  the 
catc  log  number  in  Column  (b).  For 
appllications  pertaining  to  multiple 
programs  where  none  of  the  prog.-ams 
reqijiire  a  breakdown  by  function  or 
activity,  enter  the  catalog  program  title 
on  oach  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line 
in  Column  (b). 

For  applications  pertaining  to 
muHiple  programs  where  one  or  mere 
programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate 
she^t  for  each  program  requiring  the 
breakdown.  Additional  sheets  should  be 
used  when  one  form  does  not  provide 
adequate  space  for  all  breakdowif  of 
data  required.  However,  when  more 
than  one  sheet  is  used,  the  first  page 
should  provide  the  summary  totals  by 
programs. 
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Lines  1-4.  Columns  (c)  through  (g.) 

For  new  applications,  leave  Columns 
(c)  and  (d)  blank.  For  each  line  entry  in 
Columns  (a)  and  (b),  enter  in  Columns 
(e),  (f).  and  (g)  the  appropriate  amounts 
of  funds  needed  to  support  the  project 
for  the  first  funding  period  (usually  a 
year). 

For  continuing  grant  program 
applications,  submit  these  forms  before 
the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in 
Columns  (cj  and  (d)  the  estimated 
amounts  of  funds  which  will  remain 
unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal 
grantor  agency  instructions  provide  for 
this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (f)  the 
amounts  of  funds  needed  for  the 
upcoming  period.  The  amount(s)  in 
Column  (g)  should  be  the  sum  of 
amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes 
to  e.>dsting  grants,  do  not  use  Columns 
(c)  and  (d).  Enter  in  Column  (e)  the 
amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (0 
the  amount  of  the  increase  or  decrease 
of  non-Federal  funds.  In  Column  (g) 
enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in 
Columns  (e)  and  (0.  The  amount(s)  in 
Column  (g)  should  not  equal  the  sum  of 
amounts  in  Columns  (e)  and  (f). 
Line  5— Show  the  totals  for  all 
columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through 
(4),  enter  the  titles  of  the  same 
programs,  functions,  and  activities 
shown  on  Lines  1-4,  Column  (a). 
Section  A.  When  additional  sheets  are 
prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill 
in  the  total  requirements  for  funds  (both 
Federal  and  non-Federal)  by  object  class 
categories. 

Lines  6a-i— Show  the  totals  of  Li.ies 
6a  to  6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect 
cost. 

Line  6k— Enter  the  total  of  amounts 
on  Lines  6i  and  6j.  For  all  applications 
for  new  grants  and  continuation  grants 
the  total  amount  In  column  (5).  Line  6k, 
should  be  the  same  as  the  total  amount 
shown  in  Section  A,  Column  (g).  Line  5. 
For  supplemental  grants  and  changes  to 
grants,  the  total  amount  of  the  increase 
or  decrease  as  shown  in  Columns  {!)- 
(4),  Line  6k  should  be  the  same  as  the 
sum  of  the  amounts  in  Section  A, 
Columns  (e)  and  (f)  on  Line  5. 


Line  7— Enter  the  estimated  amount 
of  income,  if  any,  expected  to  be 
generated  from  this  project.  Do  not  add 
or  subtract  this  amount  from  the  total 
project  amount.  Show  under  the 
program  narrative  statement  the  nature 
and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency 
in  determining  the  total  amount  of  the  ' 
grant. 

Section  C.  Non-Federal-Resources 

Lines  8-11—Enter  amounts  of  non-  • 
Federal  resources  that  will  be  used  on 
the  grant.  If  in-kind  contributions  are 
included,  provide  a  brief  explanation  on 
a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b)— Enter  the  contribution  to 
be  made  by  the  applicant. 

Column  (c}— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if 
the  applicant  is  not  a  State  or  State 
agencies  should  leave  this  column 
blank. 

Column  (d)— Enter  the  amount  of  cash 
and  in  kind  contributions  to  be  made 
from  all  other  sources. 

Column  (e)— Enter  totals  of  Columns 
fb),  (c).  and  (d). 

Line  12— Enter  the  total  for  each  of 
Columns  fbHe).  The  amount  in  Column 
(e)  should  be  equal  to  the  amount  of 
Line  5,  Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13— Enter  the  amount  of  cash 
needed  by  quarter  From  the  grantor 
agency  during  the  first  year. 

Line  14— Enter  the  amount  of  cash 
from  all  other  sources  needed  by  quarter 
during  the  first  year. 

Line  15 — Enter  the  totals  of  amounts 
on  Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  of  the  Project 

Lines  16-19— Enter  inColumn  (a)  the 
sam.e  grant  program  titles  shown  in 
Column  (a).  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant 
applications,  enter  in  the  proper 
columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the 
program  or  project  over  the  succeeding 
funding  periods  (usually  in  years).  This 
section  need  not  be  completed  for 
revisions  (amendments,  changes,  or 
supplements)  to  hinds  for  the  current 
year  of  existing  grants. 

If  more  than  four  lines  are  needed  to 
list  the  program  titles,  submit  additional 
schedules  as  necessary. 

Lines  20— Enter  the' total  for  each  of 
the  Columns  (b)-(e).  When  additional 
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schedules  are  prepared  for  this  Section, 
annotate  accordingly  and  show  the 
overall  totals  on  this  line. 

Section  F.  Other  Budget  Information 

Lino  21 — Use  this  space  to  explain 
amounts  for  individual  direct  objcct- 
class  cost  categories  that  may  appear  to 
be  out  of  the  ordin.iry  or  to  explain  the 
doiails  as  required  by  the  Federal 
grar.tor  agency. 

L:ne  22 — Enter  the  type  of  indirect 
rate  (provisional,  predetermined,  final 
or  fixed)  that  will  be  in  effect  during  the 
fr.nding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied, 
and  t!;e  total  indirect  expense. 

Line  23 — Provide  any  other 
explanations  or  coninients  deemed 
necessary. 

Assurances — Non-Construction 
Programs 

Note:  Certain  of  these  as.surar.ce<;  may  n.ot 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  reqiairR  applicants  to 
CE-nify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notit'ied. 

As  the  duly  authorized  representative 
of  the  applicant  I  certify  that  the 
applicanL 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufEcitnt  to  pay  the 
non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  mauiagement 
and  corppletion  of  the  project  described 
in  this  application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United 
States,  and  if  appropriate,  the  State, 
tI":rough  any  auihorized  representative, 
access  to  and  the  right  to  examine  all 
records,  books,  papers,  or  documents 
related  to  the  award;  and  will  establish 
a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency 
directives. 

3.  Will  estabhsh  saf^g'iards  to 
prohibit  employees  from  using  their 
pooitions  for  a  purpose  that  cun,sfitutes 
or  pr-?sonts  the  appearance  of  personal 
or  c.-g"uiizationat  conflict  of  intT(S>,  or 
p-^rsonal  gain. 

4.  Will  initiate  and  complete  tiie  work 
wi'hm  the  applicable  lirr<e  frame  dftcr 
receipt  of  apprcval  of  the  awarding 

a  ^"^n^y. 
"s.  Vi'-ll  -cmply  With  the 
fate.-^rvvmjnrntal  FcTionne!  i\-t  of 
I'^.'O  (42  I.J.S.C.  4728-^763)  relating  to 
[r^  -cr.bed  standards  foriTicnt  ?ysrem<? 
for  p-c?;;rams  funded  undt^r  ore  of  th»» 
r.ii'.etean  statute's  or  regulations 
specified  in  appendix  ,\  of  OMP's 


Standards  for  a  Merit  System  of 
Personnel  Admini-stration  (5  CFR  SOD. 
Subpart  F). 

6-  Will  comply  with  all  Federal 
statutes  relating  to  nondiscrimination. 
1  h?se  include  but  are  not  limited  to;  (a) 
Ti-ue  VI  of  the  Civil  Rjghts  Act  of  1964 
(P.L.  88-352)  which  prohibits 
discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of 
the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  1681-1683.  and 
1685-1S36),  which  prohibits 
discrimination  on  the  basis  of  sex;  (c) 
Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  U  S.C.  794), 
which  prohibits  discnmination  on  the 
basis  of  handicap;  (d)  the  Age 
Discrimination  Act  of  1  j73,  as  amended 
(42  U.S.C.  61G1-6107),  which  prohibits 
discrimination  on  the  basis  of  age: 

(e)  the  Drug  Abase  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination 
c.T  the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abu.se  and 
Alcoholism  Prevention.  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616). 
as  amended,  relating  to 
nondiscrimination  on  the  basis  of 
alcohol  abuse  or  alcoholism;  (g)  section 
523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd- 
3  and  290  ee-3),  as  amended,  relating  to 
confidentiality  of  alcohol  and  drug 
abuse  patient  records:  (h)  Title  VIII  of 
the  Civil  Right  Act  of  1968  (42  U.S.C. 
3601  et  seq).  as  amended,  relating  to 
nondiscrimination  m  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscnmination  provisions  in  the 
specific  statute(s)  under  which 
application  for  Federal  assistance  is 
being  made;  and  (j)  the  requirements  of 
any  other  nondiscrimination  statute(s) 
which  may  apply  to  the  application. 

7.  Will  comply,  or  has  already 
corTiplied,  Ai?h  the  requirt^ments  of 
Titles  n  and  HI  of  the  Uniform 
Relocation  Assistanced  and  Real 
Property  Acquisition  Pohcies  Act  of 
1970  (PL.  91-546)  which  provide  for 
fair  and  equitable  treatment  of  persons 
displaced  or  whose  property  is  acquired 
as  a  result  of  Federal  or  fecersliy 
tissistod  programs.  These  requirenient.s 
apply  to  ail  interests  in  real  prope.'ly 
acquired  fr>-  project  purpose  T-ogardle.«:s 
of  Federal  p/irtjcipatinn  in  p"_ii' bases. 

8.  Will  comply  with  the  provisions  of 
the  Hdtrh  Act  (5  U.S.C.  1.S01-150a  =jrd 
7324-732S}  which  JJinit  the  po!itic,-il 
activities  cf  employees  whc-e  princip<'l 
c.T.ployment  acHvit.es  are  funded  in 

w  t.ole  or  i.".  p^-  ivith  Federal  funds 

9.  Will  C")r.:piy.  es  appiicabie,  with 
♦he  provisions  of  the  Davis-Bacon  Act 
(40  U  S.C.  2703  to  2.'6a-7,  the  Copeland 
Act  (40  U.S.C.  2r6c  and  18  U.S.C.  874), 


and  the  Cor/r.-.ct  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-333). 
regarding  labor  standards  for  federally 
assisted  construction  subdgri?ements. 

10.  Will  comply,  if  applicable,  with 
flood  insurance  purchase  requirements 
of  section  102(d)  of  the  Flood  Disaster     • 
Protection  Act  of  1973  (P.L.  93-234) 
which  requ-.res  recipients  in  a  special 
flood  hazard  area  to  participate  in  the 
program  and  to  purchase  fiood 
irsurance  if  the  total  cost  of  inr.urabie 
constriction  pnd  acquisition  is  $10,000 
or  more. 

11.  Will  comply  with  environmental 
standards  vvhich  may  be  prescribed 
pursuant  to  the  following:  (a)  institution 
of  environmental  q'aality  control 
measures  under  the  I*4ational 
Environmental  Policy  Act  of  1069  (P.L. 
91-190)  and  Executive  Order  (EO) 

1 1514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c) 
protection  of  wetlands  pursuant  to  EO 
11990;  (d)  evaluation  of  flood  hazards  in 
floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project 
consistency  with  the  approved  State 
management  program  developed  under 
the  Coastal  Zone  Management  Act  of 
1972  (15  use.  1451  et  seq.);  (0 
conformity  of  Federal  actions  to  State 
(Clear  Air)  Implementation  Plans  under 
Section  1 76(c)  of  the  Clear  Air  Act  of 
1955,  as  amended  (42  U.S.C.  7401  et 
seq);  (g)  protection  of  underground 
sources  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974.  as  am.ended 
(P.L.  93-523);  and  (h)  protection  of 
endangered  species  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (P.L.  93-205). 

12  Will  com.ply  with  the  Wild  and 
Scenic  Rivers  Act  of  1968  (16  U.S.C. 
1271  et  seq.  J  related  to  protecting 
components  or  potential  components  of 
the  national  wild  and  scenic  rivers 
system. 

13.  Will  assist  the  awarding  at^^ncy  in 
assuring  comphance  with  section  106  of 
the  National  Historic  Preservation  Act  of 
1966.  as  amended  (16  U.S.C.  47C),  EO 

1 1593  (identificaticn  and  protection  of 
historic  properies),  and  the 
.Archaeological  ar.d  Historic 
Preserva'ion  Act  of  19/4  (16  U.5.C. 
469a-l  ft  seq  ). 

14.  Will  comply  with  P  L.  9.3-343 
ret;a.'"ding  the  p<-Q'f.ction  cf  human 
subjects  invohed  in  research. 
flevcli'pmrnt.  and  related  .'»ci:vi»ir:s 
Mippor'ed  by  this  award  of  assi.-jt.t.nce. 

1 5.  Will  comply  w  it.h  the  Lctjoratory 
Animal  Welfare  Ac!  of  1966  (P.L.  39- 
544,  as  ^mended,  7  U.S.C.  2131  c.  seq  ) 
po'lainiug  to  the  care,  hdndiin.^.  and 
treatment  of  warm  blooded  animals  held 
for  rese-oTch.  teaching,  or  other  activities 
supported  by  this  award  of  assistance. 
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16.  Will  comply  with  the  Lead-Based 
Paint  Poisoning  Prevention  Act  (42 
U.S.C.  4801  ef  soq.)  which  prohibits  the 
use  of  lead  based  pdnt  in  construction 
or  rehabilitation  of  residence  structures. 

17.  Will  cause  to  be  performed  the 
lequirfid  financial  and  compliance 


audits  in  accordance  with  the  Single 
Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws 
executive  orders,  regulations  and 
poUcies  governing  this  program. 


24807 


Applicant  Organization 

Title 

Date  Submitted 


Signature  of  Authorized  Certifying  Offical  bilunq  coo€  4,8^,-p 
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U.S.  Department  of  Health  and  Human  Services 

Certification  Regarding  Drug-Free  Workplace  Requirements 
Grantees  Other  Than  Individuals 


By  tlgnlng  •nd/or  submming  this  application  or  grant  agreement,  the  grantee  is  providing  the  certification 
set  out  below. 

This  certification  is  required  by  regulations  implementing  the  Drug-Free  Workplace  Act  of  1988, 45  CFR  Part  76,  Subpart 
F.  The  regulations,  published  b  the  May  25, 1990  Federal  Register,  require  certification  by  grantees  that  they  will  mai.aain 
a  drug-free  workplace.  The  certification  set  out  below  is  a  material  representation  of  fact  upon  which  reliance  will  be  placed 
when  the  Department  of  Health  and  Human  Services  (HHS)  determines  to  award  the  grant.  If  it  is  later  determined  that 
the  grantee  knowingly  rendered  a  false  certification,  or  otherwise  violates  the  requirements  of  the  Drug-Free  Workplace 
Act,  HHS,  in  addition  to  any  other  remedies  available  to  the  Federal  Government,  may  taken  aaion  authorized  under  the 
Drug-Free  Workplace  Act.  False  certification  or  violation  of  the  certification  shall  be  grounds  for  suspension  of  payments, 
suspension  or  termination  of  grants,  or  govemmenrwidc  suspension  or  debarment. 

Workplaces  under  grants,  for  grantees  other  than  individuals,  need  not  be  identified  on  the  certification.  If  known,  they 
may  be  identified  in  the  grant  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  application,  or  upon 
award,  if  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  workplace(s)  on  file  in  its  office  and  make  the 
information  available  for  Federal  inspection.  Failure  to  identify  all  known  workplaces  constitutes  a  violation  of  the  grantee's 
drug-free  workplace  requirements. 

Workplace  identifications  must  include  the  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
under  the  grant  takes  place.  Categorical  descriptions  may  be  used  (e.g.,  all  vehicles  of  a  mass  transit  authority  or  State 
highway  department  while  in  operation.  State  employees  in  each  local  unemployment  office,  performers  in  concert  halls  or 
radio  studios.) 

If  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 
the  change(s),  if  it  previously  identified  the  workplaces  in  question  (see  above). 

Definitions  of  terms  in  the  Nonprocurcment  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification.  Grantees'  attention  is  called,  in  particular,  to  the  following  definitions  from  these 
rules. 

'Controlled  subsUncc'  means  a  controlled  substance  in  Schedule.^  I  through  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  further  defined  by  regulation  (21  CFR  1308.11  through  1308.15). 

'Conviction'  means  a  finding  of  guilt  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  State  criminal  drug  statutes; 

'Criminal  drug  sUtute'  means  a  Federal  or  non-Federal  criminal  statute  involving  the  manufacture,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  substance; 

"Employee"  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  grant,  including:  (i) 
All  'direa  charge'  employees;  (ii)  all  "indirect  charge"  employees  unless  their  impact  or  involvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (iii)  temporary  personnel  and  consultants  who  arc  directly  engaged  in  the  performance  of 
work  under  the  grant  and  who  are  on  the  grantee's  payroll.  This  definition  docs  not  include  workers  not  on  the  payroll  of 
the  grantee  (eg.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  independent  contractors  not  on 
the  grantee's  payroll;  or  employees  of  subrecipients  or  subcontractors  in  covered  workplaces). 

The  grantee  certifies  that  H  will  or  will  continue  to  provide  a  drug-free  workplace  oy: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful  manufacture,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's  workplace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareness  program  to  inform  employees  atwut: 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  (2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace;  (3)  Any 
available  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will: 

(1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violation 
of  a  criminal  drug  statute  occiuring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  conviaion.  Employers  of  convicted  employees  must  provide  notice, 
bcluding  position  title,  to  every  grant  officer  or  other  designee  on  whose  grant  activity  the  convicted  employee  was  working, 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  mciudc  the 
identification  number(s)  of  each  affected  grant; 
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(f)  Taking  one  of  the  foUowbg  actions,  within  30  calendar  days  of  receiving  notice  under  subparagraph  (d)(2)  uiih 
respect  to  any  cmpJoyce  who  is  socoDvicicd;  *'    "v  ^    vw^-a  •nn 

(1)  Taking  appropriate  personnel  action  against  such  an  employee,  up  to  and  including  termination,  consistent  with  the 
requuemcnts  of  the  RehabJuation  Act  of  1973,  as  amended;  or.  (2)  Requiring  such  employee  to  participate  saiiifactoriJ> 
in  a  drug  abuse  assistance  or  rehabilitation  program  approved  for  such  purposes  by  a  Federal,  Stale,  or  local  bcalih  h* 
enlorccmcnt,  or  other  appropriate  agency, 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a  drug-free  workplace  through  implementation  of  paragraphs  (a) 
(b).  (c).  (d).  (c)  and  (0-  -^     r  »,    -j^  ^,     ^  ;, 

pe  arantee  may  Insert  In  the  space  provided  below  the  8tte($)  fof  the  performance  o»  work  done  In 
eonnectlon  whh  the  specific  grant  (use  attachments,  If  needed): 


Hact  of  Pcrformanct  (Street  address,  City.  County,  State,  ZIP  Code) 


Check if  there  are  workplaces  on  file  thai  are  not  identified  here. 


Sevens  76^(c)  and  (dK2)and76.635(a)(l)  and  (b)  provide  thai  a  Federal  agency  may  designate  a  central  receipt 
point  for  STATE-UIDE  AND  STATE  AGENCY-V.1DE  certifications,  and  for  noTification  of  criminal  drug  conMct.ons 
For  the  Department  of  Health  and  Human  Services,  the  cenUal  receipt  point  is:  Division  of  Grants  Management  aad 
Uvrrsighi,  Office  of  Management  and  Acquisition.  Department  of  Health  and  Human  Services,  Room  SH-D  200 
Independence  Aveaue.  S.W.,  Washington,  D  C.  20201. 


DCMO  Forvt«2    R««1*rd  M»)  It90 
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Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this 
proposal,  the  appHcant,  defined  as  the 
priman'  participant  in  accordance  with 
45  CFR  part  76.  certifies  to  the  best  of 
its  knowledge  and  believe  that  it  and  its 
principals: 

(a)  Are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  covered  transactions  by 
any  Federal  Depar'-ment  or  agency: 

(b)  Have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted 
of  or  had  a  civil  judgm^int  rendered 
against  them  for  commission  of  fraud  or 
a  criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal,  State,  or 
local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal 
or  State  antitrust  statutes  or  commission 
of  embezzlement,  theft,  forgery,  briber}', 
falsification  or  destruction  of  records, 
making  false  statements,  or  receiving 
stolen  property; 

(c)  Are  not  presently  indicted  or 
otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  (Federal,  State 
or  local)  with  commission  of  any  of  the 
offenses  enumerated  in  paragraph  (1)  (b) 
of  this  certification;  and 

(d)  Have  not  within  a  3-year  period 
preceding  this  application/proposal  had 
one  or  more  public  transactions 
(Federal,  State,  or  local)  terminated  for 
cause  or  default. 

The  inability  of  a  person  to  provide 
the  certification  required  above  will  not 
necessarily  result  in  denial  of 
participation  in  this  covered 
transaction.  If  necessarj',  the  prospective 
participant  shall  submit  an  explanation 
of  why  it  cannot  provide  the 
certification.  The  certification  or 
explanation  will  be  considered  in 
connection  with  the  Department  of 
Health  and  Human  Services  (HHS) 
determination  whether  to  enter  into  this 
transaction.  However,  failure  of  the 
prospective  primarj-  participant  to 
furnish  a  certification  or  an  explanation 
shall  disqualify  such  person  from 
participation  in  this  transaction. 

The  prospective  primary  participant 
agrees  that  by  submitting  this  proposal, 
it  will  include  the  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transaction."  provided  below  without 


modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  (To  Be  Supplied  to  Lower 
Tier  Participants 

By  signing  and  submitting  this  lower 
tier  proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  part 
76.  certifies  to  the  best  of  its  knowledge 
and  belief  that  it  and  its  principals: 

(a)  Are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  participatio.T  in  this 
transaction  by  any  federal  department  or 
agency. 

(b)  U'here  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of 
the  above,  such  prospective  participant 
shall  attach  an  explanation  to  this 
proposal. 

Tne  prospective  lower  tier  participant 
further  agrees  by  submitting  this 
proposal  that  it  will  include  this  clause 
entitled  "certification  Regarding 
Debarment,  Suspension,  Ineligibility, 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions."  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

Certifiction  Regarding  Lobbying. 
Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best 
of  his  or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds 
have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person 
for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in 
connection  with  the  awarding  of  any 
Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or 
cooperative  agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or 
will  be  paid  to  any  person  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  or  an  employee  of 


a  Member  of  Congress  in  connection 
with  this  Federal  contract,  grant,  loan  or 
cooperative  agreement,  the  undersigned 
shall  complete  and  submit  Standard 
Form-LLL,  "Disclosure  Form  to  Report 
Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that 
the  language  of  this  certification  be 
included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including 
subcontracts,  subgrants,  and  contracts 
under  grants,  loans,  and  cooperative 
agreements)  and  that  all  subrecipicnts 
shall  certify  and  disclose  accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which 
reliance  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required 
certification  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not 
more  than  SlOO.OOO  for  each  such 
failure. 

State  for  Loan  Guarantee  and  Loan 
Insurance 

The  undersigned  states,  to  the  best  of 
his  or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member 
of  Congress  in  coiuiection  with  this 
commitment  providing  for  the  United 
States  to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form 
to  Report  Lobbying,"  in  accordance  with 
its  instructions. 

Submision  of  this  statement  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  statement 
shall  be  subject  to  a  civil  penalty  or  not 
less  than  $10,000  and  not  more  than 
5100,000  for  each  such  failure. 

Signature 

Title 

Organization 

Date 

BILLtNQ  CODE  41B«-01-P 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  US  C.  1352 
(See  reverse  for  public  burden  disclosure ) 


034»-0O4« 


Type  of  Federal  Action: 

□   a.  contract 
b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


Status  of  Federal  Action: 

i      I   a.  bid/offer/application 


b.  initial  award 

c.  post -award 


Name  and  Address  of  Reporting  Entity: 

D     Prime 


O    Subawardee 

Tier  ^^^  ,  if  known: 


Congressional  District  if  known: 
6.     Federal  Department/Agency: 


8.     Federal  Action  Number,  if  known: 


3.     Report  Type: 

□  a    initial  filing 
b.  material  change 

For  Material  Change  Only: 

year  quarter 


date  of  last  report 


5.     H  Reporting  Entity  in  No.  4  is  Subawardee.  Enter  Name 
and  Address  of  Prime: 


Congressional  District.  //  known: 


7.     Federal  Program  Name  Description: 


CFOA  Number,  if  applicable: 


10.  a.  Name  and  Address  of  Lobbying  Entity 

((/  individual,  last  name,  first  name.  Ml): 


9.     Award  Amount  r^/cnown: 
S 


b.  Individual*  Performing  Services  (includine  address  if 
different  from  No.  10a) 
(last  name,  first  name.  Ml): 


11.  Amount  of  Payment  (check  all  that  apply) 

*  □  actual        D  planned 


(tttach  Conimutlion  ShreKs)  Sf-Ui-A.  tf  nrctsiVYf 


1Z  Form  of  Payment  (check  all  that  apply): 
O    a.  cash 

D    b.  in-liind;  specify:  nature 

value 


13.  Type  of  Payment  fcfwo  aJI  that  apply): 


D 

D 
O 
D 
O 
D 


a.  retainer 

b.  one-time  fee 

c.  commission 

d.  contingent  fee 

e.  deferred 

f.  other  specify: 


'*■  «,"m.^7*!''*"  o<  *•?'««  P«'<o""*«*  w  to  be  Performed  and  Dale<s)  of  Service,  including  oHicerts),  employee<s), 
or  Member<s)  contacted  for  Payment  Indicated  in  Hem  11:  *         «:»>',  rmpwyer^v. 


.  f<i4<t_n  CiJfn'.umuxj^,  V>rfrir  jf-ug.-^  o  n9Ce%\AfY' 


15.  Continuation  She«t(s)  SF-LU-A  attached:         D  Yes  D  No 


It. 


•n«<»miiio»i  i«9utn«l  OMQufh  thn  tonn  a  mrhoniti)  br  otit  Ji  USC 

ef  »ict  upon  w*,Kt,  nlunc*  .m  ptmimi  br  «•>•  im<  *bo.«  wh«n  t»M« 
mnuction  ara  muU  m  •nt*nd  mo  !»>«  dndowi*  n  •«<|u»«d  puntuni  u> 
11  UlC  1J5J  Th,  mfomwlm  m<»  b*  lapontd  lo  Ow  Confvn  M^ 
tK'-^t,  and  .41  b.  r'Xltbl.  lor  pubhc  mpKlon  Any  pnon  ««<o  UiM  le 
«b  ih.  nnvni  d>iclowf<  l^^^»  b>  wbfKt  to  •  cwil  pwWty  e(  not  tni  than 
S'OOOO  and  nol  mor*  Hun  tVXI.OOO  »o>  (Kh  aucb  Mux 


Federd  Use  Only. 


Signature: 


Print  Name: 
rule:  


Telephone  No.:. 


Dale: 


AutKoniMl  for  ioct^  a^produciK 
Siandwd  form  •  Ul 


[FR  Doc.  94-11441  Filed  5-11-94;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Farts  364,  365,  366,  and  367 
R:N  162&-AB16 

Independent  Living  Services  Pi-ograms 

AGENCY:  Department  of  Education. 
ACTION:  Nc.'ice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
issue  now  regulations  and  to  amend 
existing  regulations  governing  the  State 
Independent  Living  Ser\ices  (SILS). 
Centers  for  Independent  Living  (CIL). 
and  Independent  Living  Services  for 
Older  Individuals  Who  Are  Blind  (GIB) 
p'-ograms.  These  proposed  regulations 
are  needed  to  implement  chapters  1  and 
2  of  title  VTI  of  the  Rehabilitation  Act  of 
1973  (Act),  as  amended. 
DATES:  Comments  must  be  received  on 
or  before  June  13, 1994. 
ADDBESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Commissioner, 
Rehabilitation  Services  Administration. 
US  Department  of  Education.  400 
Maryland  Avenue.  S\V..  room  3028, 
Mary  E.  Switzer  Building.  Washington. 
DC  20202-2575. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
also  should  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Nelson,  U.S.  Department  of  Education. 
400  Mar>land  Avenue,  SW..  room  3326. 
Mar>'  E.  Switzer  Building.  Washington. 
DC  20202-2741.  Telephone  or  TDD: 
(202) 205-9362. 

SUP?t£ME^^■Anv  information:  These 
proposed  regulations  would  implement 
chapters  1  and  2  of  title  VII  of  the  Act 
by  adding  a  new  part  364  and  revising 
parts  365,  366,  and  367  of  the 
regulations  governing  the  SILS,  CIL,  and 
OI3  programs. 

The  SILS,  CIL,  and  OIB  programs  are 
an  important  part  of  the  .National 
Education  Coals.  These  programs 
suppo;!  National  Education  Goal  6  of 
the  Goals  2000:  Educate  America  Act: 
Every  adult  American  will  be  literate 
and  vsiil  possess  the  knov.ledge  and 
ski!!::;  necessary  to  compote  in  a  global 
economy  and  exorcise  tlie  ric^hts  and 
n^fponsibilitios  of  citizenship. 

Executive  Order  12866  onc:ouragcs 
Ftderal  a^jencies  to  solicit  oariier  and 
gre.-iter  public  participation  in  the 
dcv-lopmcnt  of  regulations.  In  response.' 
the  A^-sistant  Secretary-  of  the  Ofucc  of 
Sp«Kial  Etlucation  and  Rehabilitative 
Services  (OSERS)  and  tlie  -Acting 
Commissioner  of  the  Rehabilitation 


Services  Adminitstration  (RSA)  sent,  on 
Dt^cember  20,  1993,  over  400  letters, 
along  with  com.puter  diskettes  that 
included  the  most  up-to-date  draft  of  the 
proposed  regulations,  to  State 
volitional  rehabilitation  (VR)  agencies, 
Stalewide  Independent  Living  Councils, 
centers  for  independent  living  (centers), 
constituent  organizations,  and  other 
interested  p.arties  and  individuals, 
inviiing  their  participation  in  a  series  of 
public  meetings  and  teleconferences  on 
the  proposed  regulations.  On  that  same 
date,  the  Assistant  Secretary  of  OSERS 
and  the  Acting  Commissioner  of  RSA 
also  made  available  the  draft  of  the 
proposed  regulations  on  the 
"DIMENET-  and  "RSA  BBS"  electronic 
bulletin  boards.  Public  meetings  were 
held  on  January  10  and  13  and  Februarj' 
1.  1994.  The  teleconferences  were 
conducted  on  January  24,  25,  and  25, 
1994.  A  cross  section  of  individuals 
representing  a  wide  variety  of 
independent  living  (IL)  organizations 
and  viewpoints  on  IL  participated.  In 
general,  most  commenters  were  pleased 
with  the  draft  regulations.  The  Secretary 
carefully  considered  all  comments 
received  during  the  public  meetings  and 
teleconferences. 

Because  of  the  time  needed  to  make 
competitive  awards  under  part  C  of 
chapter  1  and  under  chapter  2  of  title 
VII  of  the  Act.  the  Secretary  proposes  a 
30-day  comment  period  for  these 
proposed  regulations.  As  described  in 
the  'Summary  of  Major  Provisions,"  the 
Secretary  already  has  revised  the 
proposed  regulations  in  response  to  the 
extensive  comments  received  on  the 
draft  of  these  proposed  regulations  that 
was  distributed  to  the  public  on 
December  20,  1993.  In  addition,  the 
Secretary  will  make  this  notice  of 
proposed  rulemaking  (NPRM)  available 
through  eler trcnic  bulletin  boards  on 
the  date  of  ouolication  of  the  NPRM  in 
the  Federal  Register.  The  access 
numbers  for  the  electronic  bulletin 
boards  are  as  follows: 

DIMEN'ET  Access  Number:  (50ft)  860-5412 
RSA  BBS  Access  Number:  (202)  205-5574 

Distribution  through  the  electronic 
bulletin  boards  will  ensure  timely 
availability  of 'he  NPRJvl.  Therefore,  the 
Secretary  believes  that  trie  public 
ir.teiest  will  be  served  brst  by  allowing 
the  public  30  days  to  comment  on  tlie 
prcpo-.ed  regulations. 

Summary  of  Major  Provisions 

The  following  is  a  summary  of  the 
major  provisions  in  these  proposed 
reguldtions.  The  s'^mmary  identifies 
changes  in  the  regulations  that  are 
mandated  by  changes  in  the  statute. 
Other  changes  described  in  the 


summary  are  regulations  proposed  by 
the  Secretar)-.  la  eddi:icn,  significant 
changes  made  to  the  proposed 
regulations  as  a  result  of  public 
comments  received  during  the  public 
meetings  and  teloconferences  are 
discussed  in  this  preamble. 

In  addition,  the  Secretary  proposes  to 
change  all  references  to  "individual 
with  a  severe  disability"  to  "individual 
with  a  significant  disability."  The 
Secretary  proposes  to  define  an 
individual  with  a  significant  disability 
to  mean  an  individual  with  a  severe 
physif  d  or  mental  impairment  whose 
ability  to  function  independently  in  the 
family  or  community  or  whose  ability  to 
obtain,  maintain,  or  advance  in 
employment  is  substantially  limited  and 
for  whom  the  delivery  of  IL  services  will 
improve  the  ability  to  function, 
continue  functioning,  or  move  toward 
functioning  independently  in  the  famiily 
or  community  or  to  continue  in 
employment,  respectively.  This 
definition  is  derived  from  the  definition 
of  an  "individual  with  a  severe 
disability"  in  section  7(15)(B)  of  the  Act. 
The  Secretary  is  concerned  that  the  term 
"severe"  has  largely  negative 
connotations  and  associations  in 
common  usage  and  believes  that  the 
term  "ijignificant"  may  be  preferred  by 
persons  with  disabilities.  Consequently, 
the  Secretary  proposes  to  uso  the  term 
"significant  disability"  as  a  synon>Tn  for 
the  term  "severe  disability"  in  referring 
to  an  individual's  disability.  No  change 
in  meaning  is  intended  by  this  change 
in  nomenclature. 

On  October  27,  1993.  the  Secretary 
published  a  separate  NTRlvl  in  the 
Federal  Register  (58  FR  57938) 
soliciting  comments  on  this  proposed 
change.  The  comment  period  on  the 
"Nomenclature  NPRM"  expired  on 
December  13,  1993.  The  Secretary 
received  only  37  comments  on  the 
change  proposed  in  the  "Nom.enclature 
NPRM,"  with  no  clear  majority  in  favor 
or  against.  These  commenters  expressed 
a  wide  range  of  views  on  tr.e  proposed 
change.  Commenters  favoring  the 
proposed  change  generally  expressed 
the  view  that  the  term  "significant"  is 
less  pejorative  than  the  term  "severe"  in 
referring  to  an  individual's  disability 
and,  thus,  would  support  a  more 
positive  philosophy.  Theis«3  comments 
weie  generally  received  from 
commenters  ivith  an  interest  in  the  IL 
ser\  ices  and  CIL  programs  authorized 
by  title  VII  of  the  Act.  Commenters 
opposing  the  change  raised  several 
issues.  Some  suggested  that  the 
proposed  change  is  not  technically 
accurate  and  that  a  change  in  moaning 
w  ould  result  despite  departmental 
assurances  to  the  contrary.  Others 
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uggosted  that  the  proposed  change 
1  'ould  be  confusing  and  burdensoran  to 
i  mpiement  and  that  the  proposed 
( hange  should  be  made  tlirou^h 

■gislation  rather  than  through 
:  uleraaking.  These  comments  were 
generally  received  from  commenters 

ith  an  interest  in  the  VR  scivices 
ijroferams  authorized  by  tit!.' !  of  the  Act. 

Also  on  October  27,  1993.  the 
Secretary  published  a  separate  NPRM 
[p8  FR  57942)  on  the  indicators  of 

inimum  compliance  with  the 
Evaluation  standards  in  section  725(b)  of 
[  le  Act.  The  'indicators  NPRM" 
r  otified  the  public  of  the 
Nomenclature  NPRM"  aiid  advised  the 
:  ublic  to  limit  comments  on  the 
roposed  nomenclature  change  to  the 
Nomenclature  NPRM."  However,  many 
f  the  comments  received  on  the 
Indicators  NPRM"  also  included 
:  amments  on  the  proposed  change  in 
J  Tms  from  "severe"  to  "significant."  Of 
le  102  comments  on  the  "Indicators 
•■  FRM,"  only  4  e.xpressed  concern  with 
le  proposed  change  of  the  term 
"severe"  to  "significant." 
'Ipproximatsly  28  commenters 
;becifically  approved  of  the  proposed 
;  laiige  and  24  commenters  used  the 
-.aw  terminology  in  their  own 
I ;  Jir.ments,  implicitly  indicating  their 
i  jproval  of  the  proposed  change.  That 
,  these  24  commenters  used  the  term 
ignificant"  instead  of  the  term 
evere"  in  their  comments,  even 
liiough  they  did  not  specifically  approve 
< )  ■  the  proposed  change.  The  remaining 
: )  3  commenters  expressed  no  views  on 
1 1  le  proposed  change  and  did  not  use 
4  ther  of  the  terms  "severe"  or 

;ignificant"  in  their  comments.  Based 
<i  1  the  number  of  comments  received 
1 1  om  the  IL  community  supporting  the 
I  ( 'oposed  change  from  "severe"  to 

lignificant"  in  the  "Indicators  NPRM." 
It  e  Secretary  proposes  to  substitute  the 
term  "significant"  for  the  term  "severe" 
it  this  NPRM. 
Further  support  for  changing  the  term 
:  evere"  to  "significant"  in  this  NPRM 
s  based  on  the  fact  that  Congress  totally 
"Vised  title  VII  of  the  Act  when  it 
^  issed  the  1992  and  1993  Amendments. 

le  argument  that  it  would  be 
I  urdensomc  to  implement  the  proposed 
<:  ange  (e.g..  because  of  the  need  to 
r  ?  vise  existing  forms  and  reporti  ng 
tirmals)  is  inapplicable  tn 
1  iplemcntation  of  the  charges  made  tn 
ne  !L  progra.TiS  by  the  1992  and  Ti93 
.'  L  nerdmenf s  because  the  m-'jor  changes 

title  VII  of  the  Act  have  necessitated 
rfiijor  revisions  to  the  regulations 

1  pifcmenting  title  VII.  Thus.  Str.tes  and 
c  •  ler  recipients  of  funds  under  title  VII 
11  have  to  make  extensive  revisions 
g.,  in  existing  regulations,  forms,  and 


'  reporting  formats)  to  be  consistent  with 
th'jse  changes  and  substituting  the  term 
"significant"  for  "severe"  as  part  of 
these  revisions  would  not  add  any 
significant  additional  burden. 

Part  364 

Proposed  psrt  364  contains  general 
provisions  that  would  be  applicable  to 
the  SILS  and  OL  programs,  authorized 
by  parts  B  and  C.  respectively,  of 
chapter  1  of  title  VII  of  the  Act  In 
addition,  some  provisions  in  proposed 
part  364  also  are  made  specifically 
applicable  to  the  OIB  program 
authorized  by  chapter  2  of  title  VII  of 
the  Act. 

Proposed  §  364.4  fists  the  definitions 
that  apply  to  these  programs,  including 
'administrative  support  services." 
"advocacy,"  "attendant  care."  "cross- 
disability,"  "jndividyal  with  a 
significant  disability,"  "minority 
group,"  "nonresidential,"  '"peer 
relationships."  "peer  role  models." 
"senice  provider,"  "significant 
disability,"  "transportation."  and 
"unserved  and  luiderserved." 

The.definition  of  "administrative 
support  services"  is  based  on  the  State 
plan  requirement  in  section  704(c)  of 
the  Act  regarding  the  State's  role  if  the 
CIL  program  is  administered  by  the 
State  pursuant  to  section  723  of  the  Act 
The  definition  of  "cross-disability"  is 
based  on  section  725(b)(2)  of  the  Act. 
The  definition  of  an  "individual  with  a 
significant  disability"  is  the  definition 
of  "individual  with  a  severe  disability" 
used  in  section  7(15)(B)  of  the  Act.  The 
definition  of  "service  provider"  is 
derived  from  the  manner  in  which  this 
term  is  used  in  section  704(e)  of  the  Act. 
The  definition  of  "significant  disabifity" 
is  derived  from  section  7(15)(B)  of  the 
Act.  The  definition  of  "unserved  and 
undcrserved"  is  derived  from  sections 
704(1).  713(7).  and  725{c)(10)  and  (11)  of 
the  Act  and  the  legislative  history  of 
these  statutory  provisions. 

The  definitions  of  "attendant  care" 
and  "transportation"  are  based  on  the 
definitions  of  these  terms  found  in 
^365. 1(c)(3)  of  tho  existing  regulations 
tor  the  SILS.  The  definition  of 
"advocacy"  is  the  same  definition  used 
in  the  Client  Assistance  Program  (CAP) 
authorized  under  section  1 12  of  the  Act. 
The  definition  of  "minority  group"  is 
based  on  the  general  di^finition  of  this 
f^nn  used  by  the  U.S.  Dep^.rtment  of 
Education  (KD).  Finally,  the  dennitioriS 
of  "nonresidential."  "peer 
rrlaMonships."  and  "peer  role  models" 
are  derived  from  the  generally  accepted 
understanding  of  these  tenns  in  the  IL 
community. 

Proposed  §  364.5  would  not  allow  the 
use  of  expenditures  made  with  non- 


Federal  funds  in  a  particular  fiscal  year 
as  an  allowable  cost  to  offset  any  costs 
disallowed  in  a  notice  of  disaflowance 
decision  or  prehminary  departmental 
decision  unless  the  expenditures  were 
F'^ported  as  costs  charged  to  the  program 
on  the  final  financial  status  reports  for 
tiiat  program  prior  to  the 
commencement  of  the  audit  or 
compliance  review  that  formed  the  basis 
for  the  disallowance.  This  provision  is 
designed  to  lessen  the  confusion 
surrounding  the  use  of  unreported  costs 
as  an  offset  against  disallowed  costs  and 
to  lessen  the  litigation  costs  associated 
with  this  practice.  This  provision  also 
incorporates  the  Department's  current 
practice  with  respect  to  programs  under 
•  the  Act. 

Proposed  §  364  G  would  define  and 
address  the  use  of  "program  income"  for 
grantees  under  tfie  IL  programs 
authorized  under  title  VII  of  the  Act. 
Program  income  could  be  used  for 
additional  program  expenditures  or  as  a 
deduction  from  total  allowable  costs, 
but  not  to  meet  the  non-Federal  share 
requirement  under  34  CFR  365.12(b). 

Proposed  §  364.7  would  incorporate 
section  19  of  the  Act  that  permits  the 
carryover  of  unobligated  Federal  funds 
from  one  fiscal  year  to  the  next. 
However,  pursuant  to  the  1993 
Amendments,  proposed  §  364.7(b) 
would  not  permit  recipients  of 
discretionar>'  grants  under  sections  722 
and  752  of  the  Ad  to  carry  over  Federal 
funds. 

Proposed  §364.13  would  implement 
section  706(a)  of  the  Act  concerning 
when  the  Secretary  may  withhold, 
reduce,  limit,  or  terminate  pajTncnts  to 
a  State  under  chapter  1  of  title  VII  of  the 
Act.  The  Secretary  has  revised  proposed 
§  364.13  to  make  it  more  consistent  with 
section  107(c).  which  is  incorporated 
into  title  VII  of  the  Act  through  section 
706(a)(2)(A). 

Proposed  §  3G4.20  would  impKment 
the  State  plan  requirements  in  section 
704  of  the  Act.  These  requirements 
relate  to  the  Stats  plan's  form  and 
content,  duration  (three  years), 
development,  and  periodic  review  and 
revision  (at  least  once  every  three  years). 
and  to  p-..blic  hearings  on  the  State  plan. 

Proposed  §  3G4.20lc(  would 
incorporate  the  r.'quirement  in  section 
704(a)(2)  of  the  Act  that  the  designated 
State  unit  (DSLF)  .ind  the  Statewide 
Indepeideni  Living  Council  (SILC)  must 
jointly  develop  the  State's  IL  plan  and 
that  the  Director  of  the  DSU  and  the 
chairfierson  of  the  SILC  must  jointly 
sign  the  State's  IL  plan. 

Proposed  §?,  364.20(d)  and  3r)4.22(r) 
would  incorporate  tho  statutory 
requirement  in  section  704ia)  as  it 
applies  to  the  development  and 
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submission  of  a  State's  IL  plan  under 
section  704  of  the  Act  and  part  364. 
Section  704  of  the  Act  requires  a  single 
State  IL  plan  to  be  developed  and  signed 
by  the  DSU  and  the  SILC.  Nothing  in  the 
language  of  section  704  permits  a  DSU 
for  individuals  who  are  blind  to  submit 
a  separate  State  IL  plan  for  serving 
individuals  who  are  blind.  However, 
§  364.20(d)  of  the  proposed  regulations 
would  require  that,  in  a  State  where 
there  is  a  separate  State  agency  that  is 
the  sole  St^ite  agpncy  authorized  by  law 
to  provide  IL  services  to  individuals 
who  are  blind,  that  sepiirate  agency  for 
individuals  who  are  blind  also  must  be 
included  in  the  development  of,  and 
sign,  the  State  IL  plan. 

Proposed  §  364.20(e)  would  require  an 
assurance  in  the  State  plan  that  the  DSU 
actively  consults  with  the  Director  of 
the  CAP  authorized  by  section  112  of 
the  Act  during  the  development  of  the 
State  plan. 

Proposed  §  364.20(g)  would  require  an 
assurance  in  the  State  plan  that  the  DSU 
conducts  public  mceiings  to  provide  all 
segments  of  the  public,  including 
interested  groups,  organizations,  and 
individuals,  an  opportunity  to  comment 
on  the  State  plan  prior  to  its  submission 
to  the  Secretary  and  on  any  revisions  to 
the  approved  State  plan.  The  Secretary 
revised  proposed  §  364.20(g)  to  explain 
more  comprehensively  what  a  State  is 
expected  to  do  to  comply  with  section 
704  (a)  and  (m)(6)  of  the  Act. 

Finally,  proposed  §  364.20(h)  would 
require  an  assurance  in  the  State  plan 
that,  at  the  public  meetings  to  develop 
the  State  plan,  the  DSU  identifies  those 
provisions  in  the  State  plan  that  are 
State-imposed  requirements  (i.e.. 
requirements  imposed  by  State  rule  or 
policy  that  are  beyond  what  would  be 
required  to  comply  with  the  regulations 
in  proposed  34  CFR  parts  364,  365,  3^6, 
and  367). 

In  response  to  public  comment  on  the 
draft  regulations,  the  Secretary  has 
added  language  to  proposed  §  364.21 
that  establishes  the  SILC's  responsibility 
for  funds  it  receives  under  section 
705(e)  of  the  Act  and  protects  the  SILC's 
independence.  In  addition,  the 
Secretary  has  added  language  to  this 
section  that  requires  the  State  plan  to 
include  a  description  of  the  resource 
plan  for  the  SILC  that  is  required  by 
section  705(e)  of  the  Act. 

Proposed  §§364.23  and  364.24  would 
revise  the  staffing  and  staff  development 
requirements  in  existing  34  CFR  365.6 
and  365.7  to  reflect  the  changes  made  by 
the  1992  Amendments  (Pub.  L.  102- 
569)  and  the  1993  Amendments  (Pub.  L. 
103-73).  These  requirements  would 
apply  to  all  service  providers. 


Proposed  §  364.23(a)  would  require 
the  State  plan  to  include  an  assurance 
that  service  providers  have  personnel 
who  are  specialists  in  the  development 
and  provision  of  IL  services  to 
individuals  with  significant  disabilities 
and  in  the  development  of  and  support 
to  centers  for  independent  living 
(centers).  Proposed  §  364.23(b)  would 
require  the  State  plan  to  include  an 
assurance  that  ser\'ice  pro%"iders  have 
personnel  available  who  are  able  to 
communicate  with  applicants  for  and 
recipients  of  IL  services  under  title  VII 
of  the  Act  who  need  special  modes  of 
communication  or  whose  English 
proficiency  is  limited.  In  response  to 
public  comment  on  the  draft 
regulations,  the  Secretary  added 
language  to  this  section  to  include 
specific  examples  of  special  modes  of 
comm'inication  that  should  be  available 
for  individuals  who  need  special  modes 
of  communication.  Finally,  proposed 
§  364.24  would  require  the  State  plan  to 
include  an  assurance  that  the  service 
provider  has  adequate  staff  development 
programs  to  ensure  that  staff  are  able  to 
provide  quality  services  to  meet  the 
needs  of  individuals  uith  significant 
disabilities. 

These  proposed  staffing  requirements, 
which  are  in  §§  365.6  and  365.7  of  the 
existing  regulations  for  the  SILS 
program,  are  consistent  with  section  504 
of  the  Act,  the  Americans  with 
Disabilities  Act  of  1990  (Pub.  L.  101- 
336,  42  U.S.C.  12101-12213).  and  title 
VI  of  the  Civil  Rights  Act  of  1964  (Pub. 
L.  88-352,  42  U.S.C.  2000d-2000d-6). 
These  proposed  staffing  requirements 
have  proven  useful  in  the  past,  and 
centers  have  identified  staff 
development  as  a  significant  area  of 
need. 

Proposed  §  364.28  would  implement 
the  statutory  requirem.ent  that  a  State 
must  incorporate  into  the  State  plan 
required  by  section  704  of  the  Act  any 
new  methods  or  approaches  for  the 
provision  of  IL  services  to  older 
individuals  who  are  blind  that  are 
developed  under  a  project  funded  under 
chapter  2  of  title  VII  of  the  Act.  A  DSU 
would  be  required  to  incorporate  into 
and  describe  in  the  State  plan  any  new 
methods  or  approaches  that  are 
developed  under  a  project  funded  under 
chapter  2  of  title  VII  of  the  Act  that  the 
DSU  determines  to  be  effective. 

In  response  to  public  comment  on  the 
draft  regulations,  the  Secretary  has 
added  language  to  proposed  §  364.30 
that  would  require  service  providers  to 
provide  information  about  the  CAP  in 
formats  that  are  accessible  to 
individuals  who  seek  or  receive  IL 
services. 


Proposed  §  364.40(a)  would 
incorporate  the  statutory  provision  that 
makes  any  individual  with  a  significant 
disability  eligible  for  IL  services  under 
the  SILS  and  CIL  programs.  In  addition, 
proposed  §  364.40(b)  would  make  it 
clear  that  any  individual  could  seek 
information  about  IL  services  under 
these  programs  and  request  referral  to 
other  services  and  programs  for 
individuals  with  significant  disabilities, 
as  appropriate. 

Proposed  §364.41  would  require  the 
State  to  provide  an  assurance  that 
eligibility  requirements  are  applied  in  a 
nondiscriminatory  manner  and  that  no 
State  or  local  residence  requirement  will 
be  imposed  for  IL  services.  The  purpose 
of  the  prohibition  on  a  residency 
requirement  is  to  ensure  continuity  of 
services  if  an  individual  moves  from 
one  State  to  another  during  the  time  he 
or  she  is  receiving  IL  services.  Proposed 
§364.41  is  consistent  with  section 
101(a)(14)  of  the  Act  regarding  the 
prohibition  on  residency  requirements 
for  VR  services. 

Ln  response  to  pubfic  comment  on  the 
draft  regulations,  the  Secretary  has 
specified  additional  information  that 
would  have  to  be  included  in  the 
statement  of  the  objectives  that  would 
be  required  by  proposed  §  364.42.  The 
Secretary  believes  that  the  statement  of 
objectives  required  by  section  704(d)  of 
the  Act  should  reflect  the  importance  of 
this  part  of  the  State  plan  to  the  State 
IL  services  programs  and  address  the 
overall  goals  and  mission  of  the  State's 
IL  programs  and  services,  the  various 
priorities  for  services  and  populations  to 
be  served  (including  the  priorities 
established  by  centers  pursuant  to 
section  725(c)(4)  of  the  Act),  the  types 
of  services  to  be  provided,  the  financial 
plan  for  the  use  of  Federal  and  non- 
Federal  funds  to  meet  the  objectives  in 
the  State  plan,  and  how  funds  received 
under  sections  711,  721,  and  752  of  the 
Act  will  further  the  objectives  in  the 
State  plan. 

Proposed  §  364.43(b)  would 
incorporate  the  statutory  requirements 
in  section  704(e)  and  (f)  of  the  Act. 
Section  704(e)  of  the  Act  requires  that 
the  State  must  provide  IL  services  to 
individuals  with  a  significant  disability 
with  Federal,  State,  or  other  funds. 
Proposed  §  364.43(b)  would  permit  a 
State  to  meet  its  statutory  mandate 
under  section  704(e)  with  Federal,  State, 
or  other  funds. 

Proposed  §  364.43(e)  would 
incorporate  the  statutory  requirement  in 
section  725(b)(2)  of  the  Act  that,  in  the 
determination  of  eligibility,  if  a  State 
contracts  with  or  awards  a  grant  for  the 
general  operation  of  a  center,  it  must 
delegate  to  the  center  all  functions 
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related  to  the  determination  of 
eligibility  for  services.  If  a  State 
contracts  with  or  awards  a  grant  for  the 
provision  of  specific  IL  services  to 
individuals,  the  State  may  choose  either 
to  delegate  to  the  IL  service  provider  all 
aiithonty  for  the  determination  of 
eligibility  for  these  services  and  for  the 
development  of  an  IL  plan  for 
individuals  rec8i\'ing  these  services  or 
to  retain  this  authority. 

Proposed  §§  364.50  through  364.56 
would  impose  post-award  conditions  on 
the  State  and  its  subgrantees  or 
contractors  regarding  the  processing  of 
referrals  and  appUcations  (§  364.50). 
determinations  of  eligibility  and 
ineligibility  (§  364.51).  initiation  and 
development  of  an  IL  plan  (§  364.52). 
maintenance  of  consumer  service 
records  (§  364.53),  prohibition  on 
durational  limitations  for  IL  services 
(§  364.54).  compliance  with  standards 
for  service  providers  (§  364.55).  and 
procedures  for  the  protection,  use,  and 
release  of  personal  information 
(§  364.56). 

Proposed  §§364.51,  364.52.  and 
364.53  would  incorporate  sections 
704(e)  and  725(b)(2)  of  the  Act.  In 
addition,  proposed  §  364.53  would  be 
consistent  with  the  proposed  indicators 
of  what  constitutes  comphance  with  the 
evaluation  standards  in  section  725(b)  of 
the  Act. 

Proposed  §§364.54.  364.55.  and 
364.56  would  keep  important 
protections  for  consumers  of  IL  services 
that  exist  in  the  current  SILS 
regulations.  In  particular,  the  Secretary 
revised  proposed  §  364.56  to  make  it 
more  consistent  with  the  current  SILS 
regulations. 

Proposed  §  364.57  also  would  permit 
the  DSU  to  delegate  its  functions  and 
rf-sponsibilities  under  proposed 
§§364.50,  364.51  (subject  to  proposed 
§  364.43(d)),  364.52,  364.53.  and  364.56 
to  the  service  provider  to  which  the 
DSU  awards  a  grant  or  with  which  the 
DSU  contracts  to  provide  IL  services  in 
the  State.  Allowing  the  DSUs  to  delegate 
these  functions  and  responsibilities 
permits  the  States  greater  flexibility  in 
tbe  operation  of  the  SILS  program. 
I  In  response  to  pubUc  comment  on  the 
diraft  regulations,  the  Secretary  has 
added  a  new  proposed  §  364.58  that 
would  require  each  service  provider  to 
estabUsh  appeals  procedures  and 
policies  that  an  individual  could  use  to 
obtain  review  of  decisions  made  by  the 
service  provider  concerning  the 
individual's  request  for  IL  services  or 
the  provision  of  IL  services  to  the 
individual.  Proposed  §364.58  also 
would  require  the  service  provider  to 
inform  each  individual  who  seeks  or 
nteives  IL  services  about  those  appeals 


procedures  and  policies  in  formats  that 
are  accessible  to  individuals  who  seek 
or  receive  IL  services. 

Proposed  §  364.59  would  require  a 
State  to  include  in  its  State  plan  any 
fmancial  needs  test  that  would  be  used 
by  a  service  provider  to  determine 
whether  an  individual  with  a  significant 
disabihty  could  obtain  IL  services  at  no 
cost  to  the  individual.  Proposed 
§  364.59(d)(1)  would  require  a  service 
provider  to  maintain  written  policies 
covering  the  speci&c  types  of  IL  services 
for  which  a  financial  needs  test  could  be 
applied  and  to  maintain  documentation 
of  an  individual's  participation  in  the 
costs  of  any  IL  services. 

Part  365 

Proposed  part  365  contains 
regulations  for  the  SILS  program 
authorized  by  part  B  of  diapter  1  of  title 
VII  of  the  Act.  Pursuant  to  proposed 
§  365.11(c),  if  a  State  has  designated  a 
DSU  to  provide  IL  services  for  the 
general  population  of  individuals  with 
disabilities  and  a  separate  DSU  to 
provide  IL  services  for  individuals  who 
are  blind,  the  State  would  have  total 
discretion,  without  any  interference 
from  ED.  to  determine  how  it  would 
divide  the  funds  allotted  to  the  State 
under  part  365  between  these  two  DSUs. 
The  division  of  funds  is  a  matter 
internal  to  the  States,  and  the 
regulations  would  not  exclude  or 
mandate  the  involvement  of  the  SILC  in 
this  decision. 

Proposed  §  365.13  would  impose 
requirements  that  a  State  would  have  to 
meet  to  satisfy  its  non-Federal  share 
matching  requirement  under  section 
712(b)  of  the  Act  and  proposed  §  365.12. 
Proposed  §  365.13(b)  would  prohibit  a 
State  from  using  cash  contributions  to 
satisfy  its  non-Federal  share  matching 
requirement  if  the  contribution  is  for 
expenditures  that  benefit  or  will  benefit 
in  any  way  the  donor,  an  individual  to 
whom  the  donor  is  related  by  blood  or 
marriage  or  with  whom  the  donor  has  a 
close  personal  relationship,  or  an 
individual,  entity,  or  organization  with 
whom  the  donor  shares  a  financial 
interest.  Pursuant  to  proposed 
§  365.13(c),  the  receipt  of  a  grant, 
subgrant,  or  contract  under  section  713 
of  the  Act  or  a  grant,  subgrant,  or 
assistance  contract  under  section  723  of 
the  Act  from  the  DSU  would  not  be 
considered  a  benefit  to  the  donor  if  the 
grant,  subgrant,  or  contract  was  awarded 
under  the  State's  regular  competitive 
procedures. 

Conversely,  proposed  §  365.14(a) 
would  prohibit  a  State  from 
conditioning  the  award  of  a  grant, 
subgrant,  or  contract  under  section  713 
of  the  Act  or  a  grant,  subgrant.  or 


assistance  contract  under  section  723  of 
the  Act  on  a  cash  or  in-kind 
contribution  from  an  applicant. 
Proposed  §  365.14(b)  also  would 
prohibit  an  individual,  entity,  or 
organization  that  is  a  grantee  or 
subgrantee  of  the  Slate,  or  has  a  contract 
with  the  State,  bom  conditioning  the 
award  of  a  subgrant  or  subcontract  on  a 
cash  or  in-kind  contribution  to  the  State 
or  to  the  grantee  or  contractor  of  the 
State. 

Proposed  §365.15  would  impose  the 
restrictions  in  §  365.14  on  a  State's  use 
of  in-kind  contributions  to  meet  the 
matching  requirement  in  section  712(b) 
of  the  Act.  The  Secretary  has  not 
proposed  to  impose  on  in-kind 
contributions  the  restrictions  in  §365.13 
because  fewer  problems  have  arisen  in 
the  past  as  a  result  of  the  use  of  this  type 
of  contribution  for  matching  purposes. 

The  proposed  limitations  on  the  use 
of  restricted  contributions  to  meet  a 
State's  matching  requirement  would 
clarify  the  limitations  in  existing  34  CFR 
part  365.  (See  existing  34  CFR  361.76. 
which  is  incorporated  by  reference  into 
the  existing  SILS  program  regulations  by 
existing  34  CFR  365.15.)  The  proposed 
Umitations  would  prevent  States  bom 
making  awards  based  on  an  applicant's 
ability  to  contribute  the  matching  funds 
rather  than  on  the  programmatic  merit 
of  the  applicant's  proposal.  The 
proposed  limitations  would  not  prohibit 
a  State  from  accepting  restricted 
contributions  for  providing  services  or 
benefits  to  a  particular  individual  or 
group  of  individuals.  The  proposed 
limitations  would  prohibit  a  State  only 
from  using  these  restricted  contributions 
to  meet  its  matching  share  requirement 
if  the  donor  of  the  cash  contributions 
has  restricted  their  use  to  expenditures 
that  benefit  or  will  benefit  in  any  way 
the  donor,  an  individual  to  whom  the 
donor  is  related  by  blood  or  marriage  or 
with  whom  the  donor  has  a  close 
personal  relationship,  or  an  individual, 
entity,  or  orgamzation  with  whom  the 
donor  shares  a  financial  interest. 

The  proposed  limitations  on  the  use 
of  restricted  contributions  to  meet  a 
State's  matching  requirement  would 
ensure  that  the  services  and  benefits 
that  are  provided  under  a  program 
funded  with  90  percent  Federal  money 
would  be  available  to  an  eligible 
individual  without  regard  to  the 
individual's  relationship  to  the  donor. 
The  proposed  limitations  also  would 
ensure  that  an  eligible  applicant  that  is 
unable  to  contribute  the  State's  share  of 
expenditures  for  the  program  would  not 
be  disqualified  from  receiving  a  grant, 
subgrant,  or  contract  under  the  program. 
To  allow  a  State  to  condition  the  award 
of  a  grant,  subgrant,  or  contract  on  the 
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recipient's  contribution  of  the  State's 
matching  requirement  would  be 
tantamount  to  allowing  the  State  to 
impose  additional  eligibility 
requirements  to  participate  in  the 
program.  This  action  would  contradict 
34  CFR  76.770(g),  which  prohibits  a 
State  from  acting  in  any  manner  that 
prevents  eligible  applicants  from 
applying  under  the  program. 

Finally,  the  proposed  limitations  on 
the  use  of  restricted  contributions  to 
meet  a  State's  matching  requirement 
also  are  intended  to  prevent  the  sale  of 
grants,  subgrants,  or  contracts  by  the 
States  to  the  highest  bidder.  ED  has 
always  required,  unless  directed  by  law 
to  do  otherwise,  that  the  award  of 
grants,  subgrants,  or  contracts  by  States 
be  made  under  a  fair  competitive 
process  that  is  free  from  favoritism  on 
the  assumption  that  fair  competition 
will  result  in  the  best  qualified 
applicant  receiving  the  grant,  subgrant, 
or  contract.  To  allow  a  State  to  award 
a  grant,  subgrant,  or  contract  on  the 
basis  of  the  amount  that  the  eligible 
applicant  can  contribute  to  the  State's 
matching  requirement  would  be 
inconsistent  with  the  advantages  that 
ED  has  always  presumed  result  from  fair 
competition. 

Proposed  §  365.16  would  implement 
the  requirements  in  Office  of 
Management  and  Budget  (OMB) 
Circulars  A-87  and  A-122  that  the 
fallowing  must  be  treated  as  a  reduction 
of  expenditures  charged  to  the  grant, 
subgrant.  or  contract  awarded  under 
part  365  and  may  not  be  used  for 
meeting  the  State's  matching 
requirement:  Rebates,  deductions, 
refunds,  discounts,  or  reductions  to  the 
price  of  goods,  products,  equipment, 
rental  property,  real  property,  or 
services;  and  premiums,  bonuses,  gifts, 
and  any  other  payments  related  to  the 
purchase  of  goods,  products,  equipment, 
rental  property,  real  property,  or 
services. 

Proposed  §§365.20  and  365.21  would 
incorporate  the  requirements  in  sections 
704(e)  and  (f)  and  713  of  the  Act.  As 
stated  previously,  section  704(e)  of  the 
Act  requires  that  the  State  must  provide 
IL  services  to  individuals  with  a 
significant  disability.  Section  704(f)  of 
the  Act  permits  the  State  to  provide 
these  IL  services  through  grants  or 
contracts  with  third  parties.  Section  713 
of  the  Act  permits  the  State  to  use  funds 
received  under  part  B  of  chapter  1  of 
title  VII  of  the  Act  to  provide  the 
resources  described  in  section  705(e)  of 
the  Act  relating  to  the  SILC  and  to  fund 
various  activities  related  to  IL  services 
and  centers.  Proposed  §  365.20(a)  would 
permit  the  State  to  use  funds  received 
under  part  B  of  chapter  1  of  title  VII  of 


the  Act  to  provide  the  IL  services 
required  pursuant  to  section  704(e)  of 
the  Act. 

Proposed  §  365.21(b)  would  allow  a 
State  to  provide  information  and  referral 
services  independent  of  other  IL 
services.  Frequently,  individuals 
without  a  disability  seek  information 
from  centers  on  behalf  of  an  individual 
with  a  significant  disability.  Allou-ing 
States  to  provide  information  and 
referral  services  furthers  the 
dissemination  of  information  and  the 
provision  of  IL  services  to  individuals 
with  significant  disabilities.  Proposed 
§  365.21(b)  also  would  allow  a  State  to 
provide  information  and  referral 
services  without  regard  to  subpart  G  of 
part  366.  (Subpart  G  includes  the 
indicators  of  what  constitutes  minimum 
compliance  with  the  evaluation 
standards  in  section  725(b)  of  the  Act 
and  was  published  separately  in  the 
October  27, 1993  "Inclicators  NPRM" 
referred  to  previously.  When  these 
regulations  are  published  in  final, 
subpart  G  will  be  included  in  34  CFR 
part  366,  along  with  any  changes  made 
to  Subpart  G  as  a  result  of  the  public 
comment  received  on  the  "Indicators 
NPRM.") 

Proposed  §  365.23  identifies  the 
Education  Department  General 
Administrative  Regulations  and 
requirements  that  would  apply  if  a  State 
makes  a  subgrant  or  enters  into  a 
contract. 

Proposed  §  365.30  would  require  the 
DSU  to  develop,  establish,  and  maintain 
written  standards  and  procedures  to  be 
applied  by  the  service  provider  to 
ensure  expeditious  and  equitable 
handling  of  referrals  and  applications 
for  IL  services  from  individuals  with 
significant  disabiUties. 

Proposed  §  365.31  would  require  the 
DSU  to  develop,  establish,  and  maintain 
written  standards  for  the  provision  of  IL 
services  to  be  met  by  service  providers 
that  do  not  meet  the  standards  and 
assurances  in  section  725  of  the  Act  and 
Subparts  F  and  G  of  34  CFR  part  366 
and  that  are  used  by  the  DSU  to  provide 
IL  services  to  individuals  with 
significant  disabilities.  Proposed 
§  365.31  also  would  require  the  DSU  to 
assure  that  participating  service 
providers  meet  all  applicable  State 
licensure  or  certification  requirements. 
Providers  used  by  the  DSU  to  provide  IL 
services  that  meet  the  requirements  of 
section  725  of  the  Act  and  proposed 
subparts  F  and  G  of  part  366  would  not 
have  to  meet  the  standards  developed 
by  the  DSU  if  the  standards  developed 
by  the  DSU  are  different  than  the 
Federal  requirements.  The  requirements 
for  written  standards  in  §§  365.30  and 
365.31,  which  existed  in  the  former 


regulations  for  the  SILS  program, 
provide  important  protections  for 
consumers  of  IL  services. 

Part  366 

Proposed  part  366  contains 
regulations  regarding  the  QL  program 
authorized  by  part  C  of  chapter  1  of  title 
VII  of  the  Act. 

Under  proposed  §  366.2(b),  the 
expansion  of  an  existing  center  through 
the  estabhshment  of  a  physically 
separate  and  complete  facility  at  a 
different  geographical  location  would  be 
considered  the  same  as  establishing  a 
new  center  for  purposes  of  section 
722(d)  of  the  Act  and  proposed 
§§  366.24  and  366.25.  which  would 
establish  the  procedures  for  making  an 
award  to  a  new  center.  This  proposed 
provision  would  facilitate  the  expansion 
of  the  QL  program  and  the 
establishment  of  statewide  networks  of 
centers  through  the  use  of  the  expertise 
of  currently  existing  centers.  However, 
pursuant  to  proposed  §  366.22(a)(1),  any 
funds  received  by  an  existing  center  to 
establish  a  new  center  at  a  different 
geographical  location  pursuant  to 
proposed  §  366.2(b)(2)  would  not  be 
included  in  determining  the  level  of 
funding  to  the  existing  center  in  any 
fiscal  year  that  the  new  center  applies 
for  and  receives  funds  as  a  separate 
center. 

Proposed  §  366.3  lists  the  various 
activities  that  the  Secretary  is 
authorized  by  statute  to  fund  under  the 
CIL  program.  Pursuant  to  proposed 
§  366.3(a),  an  eligible  agency  may  use 
funds  awarded  under  subpart  B  of  this 
part  to  carry  out  training  and  technical 
assistance  activities  described  in 
proposed  §  366.11(b).  Pursuant  to 
proposed  §  366.3(b).  an  eligible  agency 
may  use  funds  under  Subparts  C  and  D 
of  Part  366  to  plan,  conduct,  administer, 
and  evaluate  centers,  and  to  carry  out 
activities  that  would  further  a  center's 
compliance  with  the  evaluation 
standards  in  section  725(b)  of  the  Act 
and  with  the  assurances  in  section 
725(c)  of  the  Act. 

Pursuant  to  proposed  §  366.14.  the 
Secretary  would  use  the  selection 
criteria  in  proposed  §  366.15  to  evaluate 
applications  from  entities  with 
experience  in  the  operation  of  centers 
for  awards  to  provide  training  and 
technical  assistance  to  eligible  agencies, 
centers,  and  SILCs  to  plan,  develop, 
conduct,  administer,  and  evaluate 
centers.  The  selection  criteria  are  based 
on  section  721(b)  of  the  Act  and 
§  75.210  of  the  Education  Department 
General  Administrative  Regulations 
(EDGAR). 

Proposed  §§  366.20  through  366.28 
would  incorporate  the  statutory 
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requirements  that  apply  if  the  amount  of 
Federal  funds  allotted  to  the  State  under 
section  721(c)  and  (d)  of  the  Act  to 
support  the  general  operation  of  centers 
is  greater  than  the  amount  of  State  funds 
eamparked  for  the  same  purpose,  as 
determined  pursuant  to  proposed 
§§  lfifi.30and  366  31,  or  that  apply  even 
if  t   is  condiiion  is  met  but  the  Director 
ol  he  DSU  (Director)  dov?s  not  submit  to 
the  secretary  a.^'-d  (>btain  opproval  of  an 
api '  icalion  to  r.w<ij-d  gra^-.ts  under 
sei  I  lun  723  of  Ihe  Act  and  pronosed 
S3  3B.32. 

I '  irsuant  to  proposed  §  366.22(b)  if. 
aftii   meeting  the  priorities  in  proposed 
§  3  HJ.22(a)(l)  and  (2).  Wiere  ar« 
ir.SL  fficicnl  funds  under  the  State's 
alio  ment  to  fund  a  new  centrr  under 
pr(  j)osed  §  3S6.22(n](3).  the  Secretary 
may*  use  the  excess  funds  in  the  State  to 
assist  existing  centers  or  may  reallot 
the  96  funds  in  accordance  with  section 
72:  id)  of  the  Act.  This  proposed 
prt  vision  is  designed  to  give  the 
Se<  letary  added  flexibility  to  respond  to 
the!  local  needs  within  a  State. 

Pursuant  to  proposed  §  356.26.  the 
Secretary  would  use  the  statutory 
selection  criteria  from  section 
722(d)(2)(B)  of  the  Act,  as  incorporated 
in  proposed  §  366.27.  to  evaluate 
applications  for  awards  to  centers  under 
section  722  of  the  Act.  In  response  to 
public  comment  on  the  draft 
regulations,  the  Secretary  has  increased 
the  value  of  the  "Extent  of  the  need  for 
the  project"  from  15  to  20  points  and 
decreased  the  value  of  the  "Plan  of 
operation"  from  25  to  20  points  in 
proposed  §  366.27  (a)  and  (g). 
respectively.  The  Secretary  also  has 
added  language  to  the  selection  criterion 
on  the  "Extent  of  the  need  for  the 
project"  that  would  encourage  an 
applicant  to  provide  information  on 
whether  the  applicant  proposes  to  serve 
an  area  that  has  been  identified  in  the 
State  plan  as  a  priority  service  area. 

Proposed  §  366.28  would  clarify 
existing  authority  implicit  in  the  Act 
permitting  the  Secretary  to  use  funds 
from  the  allotment  of  one  State  to  award 
a  grant  to  a  center  located  in  another 
State  if  the  Secretary  determines  that  the 
proposal  of  the  out-of-State  center  to 
serve  individuals  with  significant 
disabilities  who  reside  in  the  other  State 
is  consistent  with  the  State  plan  of  the 
State  in  which  these  individuals  reside. 
Nothing  in  the  Act  limits  the  award  of 
funds  allotted  to  a  State  under  section 
721  of  the  Act  to  eligible  agencies  only 
in  that  State.  This  proposed  provision 
would  allow  the  Secretary  to  fund  the 
most  qualified  applicant  and  would 
facilitate  the  provision  of  services  to 
unserved  and  underserved  areas  in  a 


State  in  the  most  efficient  and 
economical  manner. 

Proposed  §§  366.29  through  366.38 
would  incorporate  the  statutory 
requirements  applicable  if  the  Director 
submits  to  the  .Secretary  and  obtains 
approval  of  an  application  to  award 
grants  under  section  723  of  the  Act  and 
proposed  §  366.32  and  the  amount  of 
State  funds  earmarked  to  support  the 
general  operation  of  centers  is  equfil  to 
or  greater  than  the  amount  of  Fodfral 
fund.s  allotted  to  the  State  for  ih-?  same 
purpose,  as  detennined  pursuant  to 
proposed  ijSs  3C6.29  and  366.31. 

Proposed  §  3G6.29(a)(2)  would 
incorporate  section  723(a)(l)(.'\)(i)  of  the 
Act.  Pursuant  to  proposed 
§36G.29(a)(2},  if  a  State  submits  an 
application  for  a  fiscal  year  to  award 
grants  under  soction  723  of  the  Act  and 
subpart  D  of  34  Cf'R  part  366.  the 
Secretary  would  determine  whether  the 
amount  of  State  funds  that  were 
earmarked  by  the  State  to  support  the 
general  operation  of  centers  meeting  the 
requirements  of  part  C  of  chapter  1  of 
title  VII  of  the  Act  in  the  second  fiscal 
year  preceding  the  fiscal  year  for  which 
the  application  is  submitted  equaled  or 
exceeded  the  amount  of  funds  allotted 
to  the  State  under  section  721  (c)  and  (d). 
of  the  Act  (or  part  B  of  title  VII  of  the 
Act  as  in  effect  on  October  28,  1992)  for 
that  preceding  fiscal  year. 

Pursuant  to  proposed  §  366.29(c).  the 
second  fiscal  year  preceding  the  fiscal 
year  for  which  the  State  submits  an 
application  to  administer  the  CIL 
program  under  section  723  of  the  Act 
and  subpart  D  of  34  CFR  part  366  would 
be  considered  the  "preceding  fiscal 
year"  for  purposes  of  section 
723(a)(l)(A)(iii)  of  the  Act.  For  example, 
if  fiscal  year  (FY)  1995  is  the  fiscal  year 
for  which  the  State  submits  an 
application  to  administer  the  CIL 
program  under  this  subpart.  FY  1993 
would  be  the  "preceding  fiscal  year." 
The  Secretary  chose  the  second  fiscal 
year  preceding  the  fiscal  year  for  which 
the  State  submits  an  application  to 
administer  the  CIL  program  as  the 
"preceding  fiscal  year"  because  that 
year  would  be  the  most  recent  year  for 
which  complete  financial  data  would  be 
available  to  the  Secretary  to  make  his 
determination.  The  Secretary  would 
make  any  adjustments  necessary  to 
accommodate  a  State's  multi-year 
funding  cycle  or  fiscal  year  that  does  not 
coincide  with  the  Federal  fiscal  year. 

Pursuant  to  proposed  §  366.30(a).  the 
amount  of  State  hinds  that  are 
earmarked  by  a  State  to  support  the 
general  operation  of  centers  would  not 
include:  (1)  Federal  funds  used  for  the 
general  operation  of  centers;  (2)  State 
funds  used  to  purchase  services  from  a 


center,  including  State  funds  used  for 
grants  or  contracts  for  personal 
assistance  or  skills  training;  (3)  State 
attendant  care  funds;  or  (4)  Social 
Security  Administration  reimbursement 
funds.  Proposed  §  366.30(c)  implements 
congressional  intent  as  expressed  in  S. 
Rep.  No,  102-3.57,  102d  Cong..  2d  Sess. 
92(1992). 

Pursuant  to  p;opnsod  §  366.3n(b). 
"e-irmarkr'd  fi:::'^s'"  wo-jld  mean  fi:nds 
appropriate-j  l.y  the  State  and  ex^r-js^ly 
or  cli'.irly  itl<ri>ar»ed  as  Sfaie 
exp«  ndi'.Mi  .^s  in  \.'.,e  rvlcv^nl  fiscn!  ye.ir 
for  the  sole  purpose  of  fun^iir.g  the 
general  cncratiun  of  centers. 
'  n<-rmarl.ed  funds  "  would  bo  described 
in  this  mr-nn-r  for  purposes  of  this 
proposed  prevision  to  e.Tsure 
coubi  jlenc  y  among  thf  States  for  what 
should  be  included  a;;  "earmarked 
funds." 

Purs'.iant  to  prcpcsod  §  366.31.  if  the 
State  submits  an  applicaiion  to 
administer  the  CIL  program  under 
section  723  of  the  Act  and  subpart  D  of 
34  CIR  part  366  for  a  fiscal  year,  but  did 
not  earmark  the  amount  of  State  funds 
required  by  proposed  §  366.29(a)(2)  in 
the  preceding  fiscal  year,  the  State 
would  be  ineligible  to  make  grants 
under  section  723  of  the  Act  and 
subpart  D  of  34  CFR  part  366  after  the 
end  of  the  fiscal  year  succeeding  tlie 
preceding  fiscal  year  and  for  each 
succeeding  fiscal  year. 

Example:  A  State  meets  the  earmarking 
requirement  in  FY  1995.  However,  in 
reviewing  the  State's  application  to 
administer  the  QL  program  in  FY  1998,  the 
Secretarj-  determines  that  the  State  failed  to 
meet  the  earmarking  requirement  in  FY  1996. 
The  State  could  continue  to  award  grants  in 
FY  1997  but  could  not  do  so  in  FY  1998  and 
succeeding  fiscal  years. 

Once  the  Secretary  determines  that  a 
State  failed  to  earmark  the  required 
amount  of  funds  in  the  second  fiscal 
year  preceding  the  fiscal  year  for  which 
the  State  submits  an  application  to 
administer  the  CIL  program,  the  State 
would  be  precluded  from  administering 
the  CIL  program  in  succeeding  fiscal 
years.  The  Secretary  believes  that  this 
proposed  result  most  clearly  reflects  the 
intent  of  Congress.  The  Secretary  also 
believes  that  allowing  States  to  re- 
qualify  would  be  disruptive  to  the 
consistent  administration  of  the  CIL 
program  within  a  State. 

In  those  States  in  which  there  is  both 
a  DSU  responsible  for  providing  IL 
services  to  the  general  population  and  a 
DSU  responsible  for  providing  IL 
services  for  individuals  who  are  blind, 
proposed  §  366.32(d)  would  provide 
that  the  word  "Director."  as  used  in 
subparts  D  and  E  of  part  366.  would 
mean  "the  Director  of  the  general  DSU." 
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This  provision  is  proposed  because  only 
the  general  agency  in  a  State  has 
authority  under  State  law  to  provide  IL 
services  on  a  cross-disability  basis. 
However,  both  State  u.Jts  would  be 
required  to  consult  with  eaffh  other  with 
respect  to  the  provision  of  services  for 
individuals  who  are  blind. 

Because  the  Department  distinguishes 
between  procurement  contracts  and 
assistance  contracts  at  the  State  level, 
proposed  §  366.32(e)  would  permit  the 
Director  to  enter  into  assistance 
contracts  with  centers  to  carry  out 
section  723  of  the  Act.  The  Department 
considers  assistance  contracts  awarded 
by  a  State  as  equivalent  to  subgrants. 
Proposed  §  366.32(e)  would  define  an 
assistance  contract  awarded  by  a  State 
as  an  instrument  whose  principal 
purpose  is  merely  to  transfer  funds 
allotted  to  the  State  under  section  721 
(c)  and  (d)  of  the  Act  and  34  CFR  part 
366  to  an  eligible  agency  to  carry  out 
section  723  of  the  Act  rather  than  as  an 
instrument  to  procure  services  under 
specific  terms  and  conditions 
determined  by  the  Director.  If  the  DSU 
were  to  use  an  assistance  contract  to 
award  funds  under  section  723  of  the 
Act.  the  DSU  would  not  be  permitted  to 
add  any  requirements,  terms,  or 
conditions  to  the  assistance  contract 
other  than  those  that  would  be 
permitted  if  the  assistance  contract  were 
a  subgrant.  Under  an  assistance 
contract,  the  DSU  would  assume  a  role 
consistent  with  that  of  the  Secretary 
under  section  722  of  the  Act;  i.e.,  the 
role  of  the  DSU  would  be  to  ensure  that 
the  terms  of  the  assistance  contract 
(which  are  established  by  chapter  1  of 
title  VII  of  the  Act  and  the 
implementing  regulations  in  34  CFR 
parts  364,  365.  and  366)  are  satisfied. 

Conversely,  proposed  §366.32(0 
would  implement  congressional  intent 
to  prohibit  the  Director  from  entering 
into  procurement  contracts  with  centers 
to  carry  out  section  723  of  the  Act.  See 
H.R.  Rep.  No.  102-822,  102d  Cong..  2d 
Sess.  137  (1992)  and  S.  Rep.  No.  102- 
357,  92.  Proposed  §366.32(0  would 
define  a  prociueraent  contract  as  an 
instrument  whose  principal  purpose  is 
to  acquire  (by  purchase,  lease,  or  barter) 
property  or  services  for  the  direct 
benefit  or  use  of  the  DSU.  Under  a 
procurement  contract,  the  DSU 
prescribes  the  sf)ecific  services  it 
intends  to  procure  and  the  terms  and 
conditions  of  the  procurement. 

Pursuant  to  proposed  §  366.32(g),  in 
the  enforcement  of  any  breach  of  the 
terms  and  conditions  of  an  assistance 
contract,  the  DSU  would  be  required  to 
follow  the  procedures  established  in 
proposed  §§  366.40  through  366.45. 


Pursuant  to  proposed  §  366.34(b),  if 
the  order  of  priorities  in  proposed 
§  366.22  is  followed  and.  after  meeting 
the  priorities  in  proposed  §  366.22(a)  (1) 
and  (2),  there  are  insufficient  funds 
under  the  State's  allotment  under 
section  721  (c)  and  (d)  of  the  Act  to  fund 
a  new  center  under  proposed 
§  366.22(a)(3),  the  Director  would  be 
permitted  to  use  any  e.xcess  funds  in  the 
State  to  assist  existing  centers  or  to 
return  the.se  funds  to  the  Secretary  for 
reallotment  in  accordance  with  section 
721  (d)  of  the  Act.  Proposed  §  366.34(b) 
would  give  the  Director  of  a  DSU  the 
same  discretion  that  the  Secretary 
would  have  under  proposed  §  366.22(b). 

Proposed  §§  366.39  through  366.45 
would  establish  the  enforcement  and 
appeals  procedures  if  the  Secretary  or 
the  Director  determines  that  a  center 
recei\'ing  funds  under  section  722  or 
723.  respectively,  of  the  Act  is  not  in 
compliance  with  the  standards  and 
assurances  in  section  725  (b)  and  (c)  of 
the  Act  and  subparts  F  and  G  of  part 
366.  Pursuant  to  section  722(g)(1)  of  the 
Act.  if  the  Secretary  determines  that  a 
center  receiving  funds  under  section 
722(a)  of  the  Act  is  not  in  compliance 
with  the  standards  and  assurances  in 
section  725(b)  of  the  Act.  the  Secretary 
is  required  to  notify  the  center  of  the 
center's  noncompliance.  Pursuant  to 
section  722(g)(2)  of  the  Act.  the 
Secretary  is  required  to  terminate  funds 
90  days  after  notifying  a  center  that  it  is 
not  in  compliance  with  the  standards 
and  assurances  in  section  725(b)  of  the 
Act  unless  the  center  submits  a 
corrective  action  plan  to  achieve 
compliance  within  90  days  after  the 
Secretary's  notification  and  the  plan  is 
approved  by  the  Secretary.  Proposed 
§  366.39  (a)  and  (b)  would  implement 
section  722(g)  (1)  and  (2)  of  the  Act. 

Pursuant  to  proposed  §  366.39(a),  the 
Secretary  would  notify  the  center  that 
the  Secretary  wrill  offer  technical 
assistance  to  a  center  to  develop  a 
corrective  action  plan  to  comply  with 
the  standards  and  assurance.  Pursuant 
to  proposed  §  366.39(b)(2).  the  Secrdary 
would  notify  the  center  that  termination 
of  funds  would  occur  within  90  days 
after  the  center  received  notice  of  its 
noncompliance  unless  the  center 
requests  a  hearing  pursuant  to  proposed 
§  366.39(c)  or  (d). 

Proposed  §  366.39(c)  would  give  a 
center  30  days  from  the  date  it  receives 
the  Secretary's  written  notice 
disapproving  its  corrective  action  plan 
to  file  a  formal  wrritten  appeal  with  the 
Secretary. 

Pursuant  to  proposed  §  366.39(0,  the 
Secretary  would  issue  a  written  decision 
to  terminate  funds  after  a  hearing  if  the 
center  is  found  out  of  compliance  with 


the  standards  and  assurances  in  section 
725fb)  of  the  Act  and  subparts  F  and  G 
of  34  CFR  part  366  or  the  center's 
correc-tive  action  plan  cannot  be 
approved. 

Proposed  §§  366.40  through  366.43 
would  incorporate  similar  statutory 
requirements  related  to  enforcement  and 
appeals  procedures  that  the  Director 
shall  use  before  terminating  a  center's 
funds  or  taking  other  significant  adverse 
action  against  a  center.  The  due  process 
procedures  in  proposed  §§  366.40 
through  366.43  are  designed  to  pro\ide 
every  opportunity  for  a  dispute  between 
a  Director  and  a  center  to  be  resolved  at 
the  State  level  before  the  dispute  is 
appealed  to  the  Secretary. 

Pursuant  to  proposed  §  366.40(b), 
unless  a  center  submits  and  obtains 
approval  of  a  corrective  action  plan,  the 
Director  would  terminate  all  funds  to  a 
center  under  section  723  of  the  Act  90 
days  after  the  date  that  the  center 
receives  the  initial  written  notice  of  its 
noncompliance  from  the  Director  or  90 
days  after  the  date  that  the  center 
receives  the  Secretary's  final  decision 
pursuant  to  proposed  §  366.46(c), 
whichever  is  later. 

Proposed  §  366.41  describes  the 
minimum  amount  of  information  that 
the  Secretary  believes  the  initial  written 
notice  sent  from  the  Director  to  the 
center  would  have  to  contain  to  meet 
the  statutory  requirement  of  providing 
notice  to  the  center  of  the  center's 
noncompliance,  including  notice  to  ttie 
center  that  it  would  have  90  days  from 
the  date  of  receipt  of  the  Director's 
initial  written  notice  to  submit  a 
corrective  action  plan  to  the  Director 
and  120  days  from  the  date  of  receipt  of 
the  Director's  initial  written  notice  to 
appeal  to  the  Secretary  the  decision 
described  in  a  Director's  initial  written 
notice. 

Pursuant  to  proposed  §  366.42.  if  the 
center  submits  a  corrective  action  plan, 
the  Director  would  have  to  provide  the 
center  writh  a  final  written  decision 
approving  or  disapproving  the  center's 
corrective  action  plan  and  informing  the 
center,  if  appropriate,  of  the  termination 
of  funds  or  other  proposed  significant 
adverse  action  against  the  center. 
Pursuant  to  proposed  §  366.42(c).  a 
Director's  final  written  decision  would 
not  take  effect  until  30  days  after  the 
center  receives  it  or,  if  appealed  to  the 
Secretary,  until  the  Secretary  issues  a 
final  decision. 

Proposed  §  366.43  describes  the 
minimum  amount  of  information  that 
the  Secretary  believes  the  final  written 
decision  from  the  Director  would  have 
to  contain  to  meet  the  statutory 
requirement  of  providing  notice  to  the 
center  of  the  center's  noncompliance 
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with  statutory  requirements,  including 
♦he  reasons  why  the  Director  could  not 
approve  the  center's  corrective  action 
plan,  if  such  a  plan  was  submitted  by 
the  center,  and  notice  to  tlie  center  that 
it  has  the  right  to  appeal  the  Director's 
final  written  decision  to  the  Secretary. 

Proposed  §  366.44  describes  the 
procedures  that  a  center  would  have  to 
follow  to  appeal  to  the  Secretary  a  final 
written  decision  from  the  Director. 
Pursuant  to  proposed  §  366,44(a),  if  a 
Director  did  not  approve  a  center's 
corrective  action  plan,  the  center  would 
be  given  30  days  following  receipt  of  the 
Director's  final  written  decision  to 
appeal  to  the  Secretary.  Pursuant  to 
proposed  §  366.44(b).  if  a  center  does 
not  submit  a  corrective  action  plan,  the 
center  would  be  given  120  days 
following  receipt  of  the  Director's  initial 
written  notice  to  appeal  to  the  Secretary. 

Proposed  §  366.44(c)  through  (f) 
describe  how  a  center  would  file  an 
appeal  to  the  Secretary.  Proposed 
§  366.44(g)  would  allow  the  center  to 
request  an  informal  hearing  with  the 
Secretary,  to  which  the  Director  also 
would  be  invited  to  attend. 

Proposed  §  366.44(h)  would  stay  a 
Director's  decision  to  terminate  funds  as 
of  the  date  that  the  center  files  a  formal 
written  appeal  with  the  Secretary. 

Proposed  §  366.45  describes  the 
procedures  that  a  Director  would  have 
to  follow  upon  receipt  of  a  copy  of  the 
formal  written  appeal  that  the  center 
files  with  the  Secretary. 

Proposed  §  366.46  describes  the 
review  procedures  the  Secretary  would 
follow  upon  receipt  of  a  formal  written 
appeal  from  a  center. 

All  of  the  proposed  provisions  in 
proposed  subpart  E  regarding  the 
enforcement  of  statutory  requirements 
that  centers  must  meet  are  designed  to 
ensure  due-process  and  fairness. 

In  response  to  public  comment  on  the 
draft  regulations,  the  Secretary  has 
added  language  to  clarify  the  intent  of 
proposed  §  366.50.  Section  725(c)(2)  of 
the  Act  requires  that  the  governing 
board  of  a  center  must  be  composed  of 
a  majority  of  individuals  with  a 
significant  disability.  The  statutory 
definition  of  an  individual  with  a 
significant  disabiUty  is  Hmited  to 
individuals  who  are  receiving  or  who 
could  benefit  from  receiving  IL  services. 
If  the  statutory  definition  is  used  to 
determine  membership  on  the  governing 
board,  those  individuals  with  a 
significant  disability  who  already  have 
gained  their  independence,  either 
through  the  receipt  of  IL  services  or  on 
their  own,  could  not  be  part  of  the 
majority  of  the  governing  board. 
Therefore,  the  Secretary  has  added 
language  at  the  end  of  proposed 


§  366.50(b)  that  would  modify  the 
definition  of  an  individual  with  a 
significant  disability  for  purposes  of  this 
proposed  section  only.  The  proposed 
definition  would  permit  those 
individuals  with  a  significant  disability 
who  already  have  gained  their 
independence,  either  through  the 
receipt  of  IL  services  or  on  their  own. 
to  be  part  of  the  majority  of  the 
governing  board. 

Part  367 

Proposed  part  3b7  contains 
regulations  regarding  the  OIB  program, 
authorized  by  chapter  2  of  title  VII  of 
the  Act. 

In  addition  to  incorporating  the 
definitions  in  proposed  §  364.4. 
proposed  §  367.5  includes  the  statutory 
definitions  for  "older  individual  who  is 
blind"  and  "independent  living  services 
for  older  individuals  who  are  blind." 

Pursuant  to  proposed  §  367.21.  the 
Secretary  would  use  the  selection 
criteria  in  proposed  §  367.22.  which  are 
based  on  §  75.210  of  EDGAR,  to  evaluate 
applications  for  discretionary  grants 
under  section  752(b)(1)  of  the  Act. 

In  response  to  public  comment  on  the 
draft  regulations,  the  Secretary  has 
increased  the  value  of  "Plan  of 
operation"  from  20  to  25  points  and 
decreased  the  value  of  "Likelihood  of 
sustaining  the  program"  from  15  to  10 
points  in  proposed  §  367.22(b)  and  (h). 
respectively. 

Pursuant  to  proposed  §  367.23.  the 
Secretary  also  would  consider  the 
geographic  distribution  of  projects  in 
awarding  these  discretionary  grants.  The 
Secretary  believes  that  it  is  important  to 
have  this  program  operate  in  as  many 
States  as  possible,  and  this  proposed 
provision  would  give  the  Secretary  the 
flexibility  to  accomplish  this  purpose. 

Finally,  proposed  §  367.41(a)(1) 
would  incorporate  section  752(g)  of  the 
Act  that  gives  the  designated  State 
agency  discretion  to  operate  or 
administer  the  OIB  program  or  projects 
under  Part  367  through  grants  to  public 
or  private  nonprofit  agencies  or 
organizations.  In  addition,  proposed 
§  367.41(a)(2)  would  incorporate  section 
752(i)(2)(A)  of  the  Act  that  gives  the 
designated  State  agency  discretion  to 
operate  or  administer  the  program  or 
projects  under  Part  367  either  directly  or 
through  grants,  as  permitted  by  section 
752(g)  of  the  Act  and  §  367.41(a).  or 
contracts.  The  general  authority  to 
operate  or  administer  the  OIB  through 
grants  at  contracts  given  to  States  in 
section  752(i)(2)(A)  of  the  Act  is 
overridden  by  the  sp)ecific  language  in 
section  752(g)  of  the  Act  fimiting  a 
State's  authority  to  award  grants  only  to 
public  or  private  nonprofit  agencies  or 


organizations.  Because  Congress  could 
have  added  contracts  to  section  752(g) 
or  deleted  the  very  specific  reference  to 
public  or  private  nonprofit  agencies  or 
organizations  in  section  752(g). 
proposed  §367.41  (a)(2)  permits  a  State 
to  contract  only  with  individuals, 
entities,  or  organizations  that  are  not 
public  or  private  nonprofit  agencies  or 
organizations.  However,  proposed 
§  367.41(b)  would  permit  States  to  use 
assistance  contracts  awarded  by  a  State 
(which  are  similar  to  subgrants),  but  not 
procurement  contracts,  in  a  manner 
consistent  with  34  CFR  366.32(e) 
through  366.32(g). 

Executive  Order  12866 

Assessment  of  Costs  and  Benefits 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretar>'  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  proposed  regulations  are  those 
resulting  from  statutory  requirements 
and  those  determined  by  the  Secretary 
to  be  necessary  for  administering  these 
programs  effectively  and  efficiently. 
Burdens  specifically  associated  with 
information  collection  requirements,  if 
any,  are  identified  and  explained 
elsewhere  in  this  preamble  under  the 
heading  Paperwork  Reduction  Act  of 
1980. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative— of  these  proposed 
regulations,  the  Secretary  has 
determined  that  the  benefits  of  the 
proposed  regulations  justify  the  costs. 

The  Secretar>'  also  determined  that 
this  regulatory  action  does  not  unduly 
interfere  with  State,  local,  and  tribal 
governments  in  the  exercise  of  their 
governmental  functions. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866. 
the  Secretary  invites  comment  on 
whether  there  may  be  further 
opportunities  to  reduce  any  potential 
costs  or  increase  potential  benefits 
resulting  from  these  proposed 
regulations  without  impeding  the 
effective  and  efficient  administration  of 
the  program. 

Clarity  of  the  Regulations 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand. 

The  Secretary  invites  comments  on 
how  to  make  these  proposed  regulations 
easier  to  understand,  including  answers 
to  questions  such  as  the  following: 
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(1)  Are  the  requirements  in  the 
proposed  regulations  clearly  stated? 

(2)  Do  the  regulations  contain 
technical  terms  or  other  wording  that 
interferes  with  their  clarity? 

(3)  Does  the  format  of  the  regulations 
(grouping  and  order  of  sections,  use  of 
headings,  paragraphing,  etc.)  aid  or 
reduce  their  clarity?  Would  the 
regulations  be  easier  to  understand  if 
they  were  divided  into  more  (but 
shorter)  sections?  (A  "section'"  is 
preceded  by  the  symbol  "§  "  and  a 
numbered  heading;  for  example. 
§364.10.) 

(4)  Is  the  description  of  the 
regulations  in  the«"Supplementary 
Information"  section  of  this  preamble 
helpful  in  understanding  the 
regulations?  How  could  this  description 
be  more  helpful  in  making  the 
regulations  easier  to  understand? 

(5)  What  else  could  the  Department 
do  to  make  the  regulations  easier  to 
understand? 

A  copy  of  any  comments  that  concern 
how  the  [Department  could  make  these 
proposed  regulations  easier  to 
understand  should  be  sent  to  Stanley  M. 
Cohen,  Regulations  Quality  Officer,  U.S. 
Department  of  Education.  400  Mar>land 
Avenue  SW.  (room  5125.  FOB-6), 
Washington,  DC  20202-2241. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entitles. 

The  small  entities  that  would  be 
affected  by  these  proposed  regulations 
are  centers  receiving  Federal  funds 
under  these  programs.  However,  the 
regulations  would  not  have  a  significant 
economic  Impact  on  the  centers  affected 
because  the  regulations  would  not 
impose  excessive  regulatory  burdens  or 
require  unnecessary  Federal 
supervision.  The  regulations  would 
impose  minimal  requirements  to  ensure 
the  proper  expenditure  of  program 
funds. 

Paperwork  Reduction  Act  of  1980 

Sections  364.10,  364.11,  364.12, 
364.13,  364.20,  364.21,  364.22,  364.23, 
364.24,  364.25,  364.26,  364.27,  364.28. 

364.29,  364.30,  364.31,  364.32.  364.33, 
364.34,  364.35,  364.36,  364.37,  364.38, 
364.39.  364.40.  364.41.  364.42,  364.43, 
364.51,  364.52,  364.53,  365.2,  365.10, 

365.30,  365.31,  366.2,  366.12,  366.15, 
366.21,  366.22,  366.23,  366.24,  366.25, 
366.27,  366.28,  366.29,  366.32,  366.33. 
366.37,  366.38,  366.39,  366.40,  366.41, 
366.42,  366.43,  366.44.  366.45,  368.50, 
367.10,  367.11,  367.22,  367.31,  367.32, 
and  367.42  contain  information 
collection  requirements.  As  required  by 


the  Paperwork  Reduction  Act  of  1980, 
the  Department  of  Education  will 
submit  a  copy  of  these  sections  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  review.  (44  U.S.C. 
3504(h).} 

State  agencies  and  centers  are  eligible 
to  apply  for  grants  under  these  proposed 
regulations.  The  Department  needs  and 
uses  tlie  Information  to  make  grants. 
Annual  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  40  hours  per  response  for  240 
respondents,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB,  room  3002.  New  Executive  Office 
Building.  Washington.  EX:  20503; 
Attention:  Daniel ).  Chenok. 

Intergovermnental  Review 

These  programs  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
3214,  Mary  E.  Switzer  Building,  330  C 
Street  SW.,  Washington,  DC,  between 
the  hours  of  8:30  a.m.  and  4  p.m., 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 


List  of  Subjects  in  34  CFR  Parts  364, 
365,  366,  and  367 

Centers  for  independent  living. 
Independent  living  ser/ices  for  older 
individuals  who  are  blind.  Reporting 
and  recordkeeping  requirements.  State 
independent  living  services. 

(Catalog  of  Federal  Ckiniestic  Assistance 
Numbers:  84.132  Centers  for  Independent 
Living;  84.169  State  Independent  Living 
Services;  and  84.177  Independent  Living 
Services  for  Older  Individuals  Who  Are 
Blind) 

Dated:  May  9.  1994. 
Richard  W.  Riley, 
Secretary  of  Education. 

The  Secretary  proposes  to  amend  title 
34  of  the  Code  of  Federal  Regulations  by 
adding  a  new  part  364  and  by  revising 
parts  365,  366,  and  367  to  read  as 
follows: 

PART  364— STATE  INDEPENDENT 
LIVING  SERVICES  PROGRAM  AND 
CENTERS  FOR  INDEPENDENT  LIVING 
PROGRAM:  GENERAL  PROVISIONS 

Subpart  A — General 

364.1  What  programs  are  covered? 

364.2  What  is  the  purpose  of  the  programs 
authorized  by  Chapter  1  of  Title  VII? 

364.3  What  regulations  apply? 

364.4  What  definitions  apply? 

364.5  What  are  the  limitations  on  allowable 
costs? 

364.6  What  is  program  income  and  how 
may  it  be  used? 

364.7  What  requirements  apply  to  the 
obligation  of  Federal  funds  and  program 
income? 

Subpart  B— What  Are  the  Application 
Requirentents? 

364. 1 0  What  are  the  application 
requirements? 

364.11  When  must  the  State  plan  be 
submitted  for  approval? 

364.12  How  does  the  Secretary  approve 
State  plans? 

364.13  Under  what  circumstances  may 
funds  be  withheld,  reduced.  limited,  or 
terminated? 

Subpart  C— What  Are  the  State  Plan 
Requirements? 

364.20  What  are  the  general  requirements 
for  a  State  plan? 

364.21  What  are  the  requirements  for  the 
statewide  Independent  Living  Council 
(SILC)? 

364.22  What  is  the  State's  responsibility  for 
administration  of  the  programs 
authorized  by  Chapter  1  of  Title  VII? 

364.23  What  are  the  staffing  requirements? 

364.24  What  assurances  are  required  for 
staff  development? 

364.25  What  are  the  requirements  for  a 
statewide  network  of  centers  for 
independent  living? 

364.26  What  are  the  requirements  for 
cooperation,  coordination,  and  working 
relationships? 
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■!6i-t27    What  are  the  rpquire.iients  for 

ccordinaiiig  independent  living  (II.) 

services? 
f6M  28    What  requirements  relate  to  IL 

services  for  older  individuals  who  are 

blind? 
36h129    What  are  tfie  requirements  for 

co.:)rdir!atiiig  Federal  and  State  sources  of 

funding? 
j6|;l3C    V.'ha?  notice  must  be  given  about  the 

Client  Assistance  Program  (CAP)? 
36143 1     What  are  the  afTimnative  action 

requirements? 
36W32    What  are  the  reqviiremer.ts  for 

outjrach? 
3C|l  33     What  is  required  to  mee'  minority 

needs? 
^5|i  J4    What  are  the  fiscal  and  accounting 

requirements^ 
36  t  35     What  records  mast  be  maintained? 
36Jl  36    Whpt  are  the  reporting 

requirements? 
35|  37    What  access  to  records  must  be 

provided? 
35t  58     What  methods  of  eviiliidtion  must 

the  State  plan  include? 
364  39    What  rc^juirements  app!y  to  the 

administration  of  grents  under  the 

Centers  for  Independent  Living  program? 
364  W    Who  is  eligible  to  receive  !L 

ser\-ice?? 
354  41     What  assurances  must  be  included 

regarding  eligibility? 
364  42     What  objectives  and  infonnation 

must  be  included  in  the  State  plan? 
364  43    Wliat  requirements  apply  to  the 

prevision  of  State  IL  services? 

Subpart  D— \Wh3t  Conditions  Must  Be  Met 
After  an  Award? 

364  50    What  requirements  apply  to  the 

processing  of  referrals  and  applications? 
36-  .51     What  requirements  apply  to 

determinations  of  eligibility  or 

iiialigibility? 
se'i  52    What  are  the  requirements  for  an  IL 

plan? 
36^   53    What  records  must  be  maintained 

For  the  individual? 
36'!   W     What  are  the  durational  limitations 

bn  IL  services? 
364   >5     What  standards  shall  service 

jroviders  meet? 
36-i .  >6    What  are  the  special  requirements 

jertaining  to  the  protection,  use,  and 

■elease  of  personal  informaiion? 
3541  $7     V/hat  functions  and  sesponsibilities 

=y  the  State  delegate? 
3841.68    What  appeal  procedures  must  be 

!  vailabie  to  consumers? 
364.  )9    May  the  financial  need  of  an 

ndividual  be  considered  to  determine 

»is  or  her  participation  in  the  costs  of  IL 

*jvjces? 

Av  thcrs{>-:  29  U.S.C.  796-79fif-5.  unless 
oih"  wise  noted. 

Suii^art  A— General 


JX-q 
of  1 


§^4^.1    What  progrp.ms  are  covered? 

This  part  includes  general 
in.rnents  applicable  to  tlie  conduct 
le  following  programs  authorized 

;r  title  VII  of  die  Rehabilitation  Act 
*  173,  as  amended: 


(1)  The  State  Independent  Living 
Serv  ices  (SILS)  program  (34  CFR  part 
365). 

(2)  The  Centers  fur  Independent 
Living  (CIL)  program  (34  CFR  part  36G) 

(b)  Some  provisions  in  this  part  also 
are  made  specifically  appUcable  to  the 
Independent  Living  Services  for  Older 
Individuals  Who  Are  Blind  (OIB) 
program  (34  CFR  part  367). 

(Authority:  29  U.S.C  711(c)  and  796-796f-5) 

§  364.2    What  is  the  purpose  of  the 
programs  authorized  by  chapter  1  of  title 
v:i? 

The  purpose  of  the  SILS  and  CIL 
programs  authorized  by  chapter  1  of 
title  VII  of  the  Act  is  to  promote  a 
philosophy  of  independent  hving  (IL). 
including  a  philosophy  of  consumer 
control,  peer  support,  self-help,  self- 
determination,  equal  access,  and 
individual  and  system  advocacy,  to 
ma.ximize  the  leadei-ship, 
empowerment,  independence,  and 
productivity  of  individuals  with 
significant  disabilities,  and  to  promote 
and  maxim,  e  the  integration  and  full 
inclusion  of  individuals  with  significant 
disabihties  into  the  mainstream  of 
American  society  by  providing  financial 
assistance  to  States — 

(a)  For  providing,  expanding,  and 
improving  the  provision  of  IL  services; 

(d)  To  develop  and  support  statewide 
networks  of  centers  for  independent 
living  (centers);  and 

(c)  For  improving  working 
relationships  among — 

(1)  SILS  programs; 

(2)  Centers: 

(3)  Statewide  Independent  Living 
Councils  (SILCs)  established  under 
section  705  of  the  Act; 

(4)  State  vocational  rehabihtation  (V'R) 
programs  receiving  assistance  under 
title  I  and  under  part  C  of  title  VI  of  the 
Act; 

(5)  Chent  assistance  programs 
receiving  assistance  under  section  112 
of  the  Act: 

(6)  Programs  funded  under  other  titles 
of  the  Act; 

(7)  FTOgrams  funded  under  other 
Federal  law;  and 

(8)  Programs  funded  through  non- 
Fedcra!  sources. 

(Aulfiority:  29  U.S.C  79Gj 

§  364  3    What  r»gu!at»c.'.3  apply? 

The  following  regulations  apply  to  the 
SILS  una  CIL  programs: 

(a)  The  Education  Department  Ct-neral 
Administrative  Regulations  (EDGAR)  as 
follows: 

(i)  34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Orgarazation- ).  with  respect  to  grants  or 


subgrants  to  an  eligible  agency  that  is 
not  a  State  or  local  government  or 
Indian  tribal  organization. 

(2)  34  CFR  part  75  (Direct  Grant 
Programs),  with  respect  to  grants  under 
subparts  B  and  C  of  34  CFR  part  366. 

(3)  34  CFR  part  76  (State- 
Administered  Programs),  with  respect  to 
grants  under  34  CFR  part  355  and 
subpart  D  of  34  CFR  part  366. 

(4)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(5)  34  CFR  part  79  (Intergovemmentai 
Review  of  Department  of  Education 
Programs  and  Activities). 

(6)34  CFR  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  with  respect  to 
grants  to  an  eligible  agency  that  is  a 
State  or  local  government  or  Indian 
tribal  organization. 

(7)  34  CFR  p.jrt  81  (General  Education 
Provisions  Act — Enforcement). 

(8)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(9)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(10)  34  CFR  part  86  (Drug-Free 
Schools  and  Campuses). 

(b)  The  regulations  in  this  part  364. 

(c)  The  regulations  in  34  CFR  parts 
365  and  366  as  applicable. 

(Authority:  29  U.S.C.  711(c)) 

§364.4    What  definitions  apply? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  and  in 
34  CFR  parts  365,  366.  and  367  are 
defined  in  34  CFR  77.1: 

Applicant 

Application 

Award 

Department 

EEX^AR 

Fiscal  year 

Nonprofit 

Private 

Project 

Public 

Secretory 

(b)  Other  definitions.  The  following 
dtfiniticns  also  apply  to  this  part  and  to 
34  CFR  parts  365,  366.  and  367: 

Act  means  the  Rehabihtation  .'iCt  of 
1973.  53  a.T.ended. 

Ad:n:nistrat:ve  support  senices  mean 
assistcmce  to  support  IL  programs  and 
the  adivitics  of  c-enters  and  may  include 
fincmcial  and  technical  assistance  in 
planning,  budget  development,  a:id 
evaluation  of  ccTvter  activities,  and 
support  for  financial  management 
(including  audits),  personnel 
dovt^lopmfnt.  and  recordkeeping 
activities. 
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(Authority:  29  U.S.C.  796c(c)(2)) 

Advocacy  means  pleading  an 
individual's  cause  or  speaking  or 
wTiting  in  support  of  an  individual.  To 
the  extent  permitted  by  State  law  or  the 
rules  of  the  agency  before  which  an 
individual  is  appearing,  a  non-lawyer 
may  engage  in  advocacy  on  behalf  of 
another  individual.  Advocacy  may — 

(1)  Involve  representing  an 
individual — 

(i)  Before  private  entities  or 
organizations,  government  agencies 
(whether  State,  local,  or  Federal),  or  in 
a  court  of  law  (whether  State  or 
Federal);  or 

(ii)  In  negotiations  or  mediation,  in  . 
formal  or  informal  administrative 
proceedings  before  government  agencies 
(whether  State,  local,  or  Federal),  or  in 
legal  proceedings  in  a  court  of  law,  and 

(2)  Be  on  behalf  of— 

(i)  A  single  individual,  in  which  case 
it  is  individual  advocacy; 

(ii)  A  group  or  class  of  individuals,  in 
which  case  it  is  systems  (or  systemic) 
advocacy,  or 

(iii)  Oneself,  in  which  case  it  is  self 
advocacy. 

Attendant  care  means  a  personal 
assistance  service  provided  to  an 
individual  writh  significant  disabilities 
in  performing  a  variety  of  tasks  required 
to  meet  essential  personal  needs  in  areas 
such  as  bathing,  communicating, 
cooking,  dressing,  eating,  homemaking. 
toileting,  and  transportation. 

{Authority:  20  U.S.C.  706(30){B){vi)) 

Center  for  independent  living  means  a 
consumer-controlled,  community-based, 
cross-disability,  nonresidential,  private 
nonprofit  agency  that — 

(1)  Is  designed  and  operated  within  a 
local  community  by  individuals  with 
disabilities;  and 

(2)  Provides  an  array  of  IL  ser\ices. 

(Authority  29  U.S.C.  796a(l)) 

Consumer  control  means,  with  respect 
to  a  center  or  eligible  agency,  that  the 
center  or  eligible  agency  vests  power 
and  authority  in  individuals  with 
disabilities,  including  individuals  who 
are  or  have  been  recipients  of  IL 
services. 

(Authority:  29  U.S.C.  796a(2)) 

Cross-disability  means,  with  respect 
to  a  center,  that  a  center  provides  IL 
services  to  individuals  representing  a 
range  of  significant  disabilities  and  does 
not  require  the  presence  of  one  or  more 
specific  significant  disabilities  before 
determining  that  an  individual  is 
eligible  for  IL  services. 

(Authority:  29  U.S.C.  796a(l)) 

Designated  State  agency  or  State 
agency  means  the  sole  State  agency 


designated  to  administer  (or  supervise 
local  administration  oO  the  State  plan 
for  VR  services.  The  term  includes  the 
State  agency  for  individuals  who  are 
blind,  if  that  agency  has  been  designated 
as  the  sole  State  agency  with  respect  to 
that  part  of  the  State  VR  plan  relating  to 
the  vocational  rehabilitation  of 
individuals  who  are  blind. 

[Authority:  29  U.S.C.  706(3)  and  721(a)(1)(A)) 

Designated  State  unit  means  either — 

(1)  The  State  agency  VR  bureau, 
division,  or  other  organizational  unit 
that  is  primarily  concerned  with  the 
vocational  rehabilitation,  or  vocational 
and  other  rehabilitation,  of  individuals 
with  disabilities  and  that  is  responsible 
for  the  administration  of  the  VR 
program  of  the  State  agency;  or 

(2)  The  independent  State 
commission,  board,  or  other  agency  that 
has  the  vocational  rehabilitation,  or 
vocational  and  other  rehabilitation,  of 
individuals  with  disabilities  as  its 
primary  function. 

(Authority:  29  U.S.C.  706(3)  and  721(a)(2)(A)) 

Eligible  agency  means  a  consumer- 
controlled,  community-based,  cross- 
disability,  nonresidential,  private, 
nonprofit  agency. 

(Authority:  29  U.S.C.  796f-5) 

Independent  living  core  services 
mean,  for  purposes  of  ser\'ices  that  are 
supported  under  the  SILS  or  CIL 
programs — 

(1)  Information  and  referral  services; 

(2)  IL  skills  training; 

(3)  Peer  counseling,  including  cross- 
disability  peer  counseling;  and 

(4)  Individual  and  systems  advocacy. 

(Authority:  29  U.S.C.  706(29)) 

Independent  living  services  includes 
the  independent  living  core  services 
and — 

(1)  Counseling  services,  including 
psychological,  psychotherapeutic,  and 
related  services; 

(2)  Services  related  to  securing 
housing  or  shelter,  including  services 
related  to  community  group  living,  that 
are  supportive  of  the  purposes  of  the 
Act,  and  adaptive  housing  services, 
including  appropriate  accommodations 
to  and  modifications  of  any  space  used 
to  serve,  or  to  be  occupied  by, 
individuals  with  significant  disabilities; 

(3)  Rehabilitation  technology; 

(4)  Mobility  training; 

(5)  Services  and  training  for 
individuals  with  cognitive  and  sensory 
disabilities,  including  life  skills  training 
and  interpreter  and  reader  serv  ices; 

(6)  Personal  assistance  services, 
including  attendant  care  and  the 
training  of  personnel  providing  these 
services; 


(7)  Surveys,  directories,  and  other 
activities  to  identify  appropriate 
housing,  recreation  opportunities,  and 
accessible  transportation,  and  other 
support  services; 

(8)  Consumer  information  progratns 
on  rehabilitation  and  IL  services 
available  under  the  Act,  especially  for 
minorities  and  other  individuals  with 
significant  disabilities  who  have 
traditionally  been  unserved  or 
underserved  by  programs  under  the  Act; 

(9)  Education  and  training  necessary 
for  living  in  a  community  and 
participating  in  community  activities; 

(10)  Supported  living; 

(11)  Transportation,  including  referral 
and  assistance  for  transportation; 

(12)  Physical  rehabilitation; 

(13)  T>herapeutic  treatment; 

(14)  Provision  of  needed  prostheses 
and  other  appliances  and  devices; 

(15)  Individual  and  group  social  and 
recreational  services; 

(16)  Training  to  develop  skills 
specifically  designed  for  youths  who  are 
individuals  with  significant  disabilities 
to  promote  self-awareness  and  esteem, 
develop  advocacy  and  self- 
empowerment  skills,  and  explore  career 
options; 

(17)  Services  for  children; 

(18)  Services  under  other  Federal, 
State,  or  local  programs  designed  to 
provide  resources,  training,  counseling, 
or  other  assistance  of  substantial  benefit 
in  enhancing  the  independence, 
productivity,  and  quality  of  life  of 
individuals  with  significant  disabilities; 

(19)  Appropriate  preventive  services 
to  decrease  the  need  of  individuals  with 
significant  disabilities  assisted  under 
the  Act  for  similar  services  in  the  future; 

(20)  Community  awareness  programs 
to  enhance  the  understanding  and 
integration  into  society  of  individuals 
with  significant  disabilities;  and 

(21)  Any  other  services  that  may  be 
•necessary  to  improve  the  ability  of  an 

individual  with  a  significant  disability 
to  function,  continue  functioning,  or 
move  toward  functioning  independently 
in  the  family  or  community  or  to 
continue  in  employment  and  that  are 
not  inconsistent  with  any  other 
provisions  of  the  Act. 

(Authority:  29  U.S.C.  796e-2(l)) 

Individual  with  a  disability  means  an 
individual  who-^ 

(1)  Has  a  physical,  mental,  cognitive, 
or  sensory  impairment  that  substantially 
limits  one  or  more  of  the  individual's 
major  life  activities; 

(2)  Has  a  record  of  such  an 
impairment;  or 

(3)  Is  regarded  as  having  such  an 
impairment. 

(Authority:  29  U.S.C  706(8)(B)) 
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Indixidual  with  a  significant  disability 
means  an  individual  with  a  severe 
physical  or  mental  impairment  whose 
ability  to  function  independently  in  the 
family  or  community  or  whose  ability  to 
obtain,  maintain,  or  advance  in 
employment  is  substantially  limited  and 
for  whom  the  delivery  of  IL  services  will 
improve  the  ability  to  function. 
continue  functioning,  or  move  toward 
functioning  independently  in  the  family 
or  community  or  to  continue  in 
employ-ment. 

(.Authority-.  29  U.S.C  706(15)(B)) 

Minority  group  means  Alaskan 
Natives.  American  Indians,  Asian 
Americans.  Blacks  (African  Americans), 
Hispanic  Americans.  Native  Hawaiians. 
and  Pacific  Islanders. 

Nonresidential  means,  with  respect  to 
a  center,  that  the  center,  as  of  October 
1. 1994.  does  not  operate  or  manage 
housing  or  shelter  to  individuals  as  an 
IL  service  on  either  a  temporary  or  long- 
term  basis  unless  the  housing  or  shelter 
is— 

(1)  Incidental  to  the  overall  operation 
of  the  center; 

(2)  Necessary  so  that  the  individual 
may  receive  an  IL  service;  and 

(3)  Limited  to  a  period  not  to  exceed 
eight  weeks  during  any  six-month 
period. 

(Authonty;  W  US  C  796a.  796f-l(f)  and 
706f-2(f)l 

Peer  relationships  mean  relationships 
involving  mutual  support  and  assistance 
among  individuals  with  significant 
disabilities  who  are  actively  pursuing  IL 
go^ls. 

•    Peer  role  models  mean  individuals 
with  significant  disabilities  whose 
achievements  can  serve  as  a  positive 
example  for  other  individuals  with 
significant  disabilities. 

Personal  assistance  services  mean  a 
range  of  IL  services,  provided  by  one  or 
more  persons,  designed  to  assist  an 
individual  with  a  significant  disability 
to  perform  daily  living  activities  on  or 
off  the  job  that  the  individual  would 
typically  perform  if  the  individual  did 
not  have  a  disability.  These  IL  ser\  ices 
must  be  designed  to  increase  the 
individual's  control  in  life  and  ability  to 
perform  everyday  activities  on  or  off  the 
job. 

(AuXhonty  29  U.S.C  706(11)) 

Senice  provider  means — 

(!)  A  DSU  that  directly  provides  IL 
services  to  individuals  with  significant 
disabilities; 

(2)  A  center  that  receives  financial 
assistance  under  parts  B  and  C  of 
Chapter  1  of  Title  VII  of  the  Act;  or 

( ()  Any  other  entity  or  individual  that 
me(;ts  the  requirements  of  §  364.43(e) 


and  provides  IL  services  under  a  grant 
or  contract  from  the  DSU  pursuant  to 
§  364.43(b). 

(Authority:  29  U.S.C  711(c)  and  796(e)) 

Significant  disability  means  a  severe 
physical  or  mental  impairment  that 
substantially  limits  an  individual's 
ability  to  function  independently  in  the 
family  or  community  or  to  obtain, 
maintain,  or  advance  in  employment. 

State  means,  except  for  sections 
711(a)(2KA)  and  721(c)(2)(A)  and  where 
otherwise  specified  in  the  Act,  in 
addition  to  each  of  the  several  States  of 
the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  United  States  Virgin  Islands. 
Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Republic  of  Palau  (until 
the  Compact  of  Free  Association  with 
Palau  takes  effect). 

(Authority;  29  U.S.C  706(16)) 

State  plan  means  the  State  IL  plan 
required  under  section  704  of  Title  VII 
of  the  Act 

Transportation  means  travel  and 
related  expenses  that  are  necessary  to 
enable  an  individual  with  a  significant 
disabihty  to  benefit  from  another  IL 
service  and  travel  and  related  expenses 
for  an  attendant  or  aide  if  the  services 
of  that  attendant  or  aide  are  necessary 
to  enable  an  individual  with  a 
significant  disability  to  benefit  from  that 
IL  service. 

(Authority:  29  U.SC  706(30)(B)(xi)  and 
711(c)) 

Unsen'ed  and  undersened groups  or 
populations,  with  respect  to  groups  or 
populations  of  individuals  with 
significant  disabilities  in  a  State, 
include,  but  are  not  limited  to.  groups 
or  populations  of  individuals  with 
significant  disabilities  who— 

(1)  Have  cognitive  and  sensor}' 
impairments; 

(2)  Are  members  of  racial  and  ethnic 
minority  groups; 

(3)  Live  in  rural  areas;  or 

(4)  Have  been  identified  by  the 
eligible  agency  as  unserved  or 
underserved  within  a  center's  project 
area. 

(Authority:  29  U  S.C  706.  711(c).  and  796f— 
796f-5) 

§  364.5    What  am  ttw  limitations  on 
allowabte  costs? 

Expenditures  made  with  non-Federal 
funds  in  a  particular  fiscal  year  that  are 
not  reported  as  costs  charged  to  the 
program  on  the  final  financial  status 
reports  for  that  program  prior  to  the 
commencement  of  an  audit  or 
compliance  review  for  that  year  may  not 
be  used  as  an  allowable  cost  to  offset 


any  costs  disallowed  in  a  notice  of 
disallowance  decision  or  preliminary 
departmental  decision  based  on  that 
audit  or  compliemce  review. 

(Authority:  29  U.S.C  711(c)) 

§  364.6    What  is  program  income  and  how 
may  it  be  used? 

(a)  Definition.  Program  income  means 
gross  income  received  by  a  grantee 
under  Title  VII  of  the  Act  that  is  directly 
generated  by  an  activity  supported 
under  34  CFR  part  365,  366,  or  367. 

(b)  Sources.  Sources  of  program 
income  include,  but  are  not  limited  to, 
payments  received  from  workers* 
compensation  funds  or  fees  for  services 
to  defray  part  or  all  of  the  costs  of 
services  provided  to  particular  clients. 

(c)  Use  of  program  income.  (1) 
Program  income,  whenever  earned, 
must  be  used  for  the  provision  of  IL 
services  or  the  administration  of  the 
State  plan,  as  appropriate. 

(2)  A  service  provider  is  authorized  to 
treat  program  income  as — 

(i)  A  deduction  from  total  allowable 
costs  charged  to  a  Federal  grant,  in 
accordance  with  34  CFR  80.25(g)(1);  or 

(ii)  An  addition  to  the  grant  funds  to 
be  used  for  additional  allowable 
program  expenditures,  in  accordance 
v^ith  34  CFR  80.25(g)(2). 

(3)  Program  income  may  not  be  used 
to  meet  the  non-Federal  share 
requirement  under  34  CFR  365.12(b). 

(Authority:  29  U  S.C  711(c).  34  CFR  80.25) 

§  364.7  What  r«<]ulrements  apply  to  the 
obligation  of  Federal  funds  and  program 
income? 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  any  Federal 
funds,  including  reallotted  funds,  that 
are  appropriated  for  a  fiscal  year  to  cany- 
out  a  program  under  34  CFR  part  365. 
366.  or  367  that  are  not  obligated  by  the 
DSU  or  center  prior  to  the  beginning  of 
the  succeeding  fiscal  year,  and  any 
program  income  received  during  a  fiscal 
year  that  is  not  obligated  by  the  DSU  or 
center  prior  to  the  beginning  of  the 
succeeding  fiscal  year,  must  remain 
available  for  obligation  by  the  DSU  or 
center  during  that  succeeding  fiscal 
year. 

(b)  Federal  funds  appropriated  for  a 
fiscal  year  under  part  B  of  chapter  1  and 
under  chapter  2  of  title  VII  of  the  Act 
remain  available  for  obligation  in  the 
succeeding  fiscal  year  only  to  the  extent 
that  the  DSU  complied  with  any 
matching  requirement  by  obligating,  in 
accordance  with  34  CFR  76.707.  the 
non-Federal  share  in  the  fiscal  year  for 
which  the  funds  were  appropriated. 

(c)  The  provisions  of  paragraphs  (a) 
and  (b)  of  this  section  do  not  apply  to 
discretionary  grants  avrarded  by  the 
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Secretary  under  sections  722  and  752  of 
the  Act. 

(Authority:  29  U.S.C.  718) 

Subpart  B — What  Are  the  Application 
Requirements? 

§  364.10    What  are  the  application 
requirements? 

To  receive  a  grant  from  a  State's 
allotment  of  funds  under  parts  B  and  C 
of  chapter  1  of  title  VII  of  the  Act  and 
34  CFR  parts  365  and  366,  a  State  shall 
submit  to  the  Secretary,  and  obtain 
approval  of,  a  three-year  State  plan 
meeting  the  requirements  in  subpart  C 
of  this  part. 

(Authority:  29  U.S.C.  796c(a)(l)) 

§364.11    When  must  the  State  plan  be 
submitted  for  approval? 

The  designated  State  unit  (DSU)  shall 
submit  to  the  Secretary  for  approval  the 
three-year  State  plan  no  later  than  July 
1  of  the  year  preceding  the  first  fiscal 
year  of  the  three-year  period  for  which 
the  State  plan  is  submitted. 

(Authority:  29  U.S.C.  796c(a)(4)) 

§  364.12    How  does  the  Secretary  approve 
State  plans? 

(a)  General.  The  Secretary  approves  a 
State  plan  that  the  Secretary  determines 
meets  the  requirements  of  section  704  of 
the  Act  and  subparts  B  through  D  of  this 
part  and  disapproves  a  plan  that  does 
not  meet  these  requirements. 

(b)  Informal  resolution.  If  the 
Secretary  intends  to  disapprove  the 
State  plan,  the  Secretary  attempts  to 
resolve  disputed  issues  informally  with 
State  officials. 

(c)  Notice  of  formal  hearing.  If,  after 
reasonable  effort  has  been  made  to 
resolve  the  dispute  informally,  no 
resolution  has  been  reached,  the 
Secretary  provides  written  notice  to  the 
DSU  of  the  intention  to  disapprove  the 
State  plan  and  of  the  opportunity  for  a 
hearing. 

(d)  Hearing.  (1)  If  the  DSU  requests  a 
hearing,  the  Secretary  designates  one  or 
more  individuals,  either  from  the 
Department  or  elsewhere,  not 
responsible  for  or  connected  with  the 
Department's  administration  of  the 
programs  authorized  by  Title  VII  of  the 
Act,  to  conduct  a  hearing. 

(2)  If  more  than  one  individual  is 
designated,  the  Secretary  designates  one 
of  those  individuals  as  the  Chief 
Hearing  Official  of  the  Hearing  Panel.  If 
one  individual  is  designated,  that 
individual  is  the  Hearing  Official. 

(e)  Judicial  review.  A  State  may 
appeal  the  Secretary's  decision  to 
disapprove  its  State  plan  by  filing  a 
petition  for  review  with  the  U.S.  Court 
of  Appeals  for  the  circuit  in  which  the 


State  is  located,  in  accordance  with 
section  107(d)  of  the  Act. 

(Authority:  29  U.S.C.  711(c)  and  796d-l(a)) 

§364.13    Under  what  circumstances  may 
funds  t>e  withheld,  reduced,  limited,  or 
terminated? 

(a)  When  withheld,  reduced,  limited, 
or  terminated.  Payments  to  a  State 
under  chapter  1  of  title  VII  of  the  Act 
may  be  withheld,  reduced,  limited,  or 
terminated  as  provided  by  section 
107(c)  of  the  Act  if  the  Secretary  finds 
that— 

(1)  The  State  plan  has  been  so 
changed  that  it  no  longer  conforms  with 
the  requirements  of  section  704  of  the 
Act;  or 

(2)  In  the  administration  of  the  State 
plan,  there  is  a  failure  to  comply 
substantially  with  any  provision  of  the 
plan. 

(b)  Informal  resolution.  If  the 
Secretary  intends  to  withhold,  reduce, 
limit,  or  terminate  payment  of  funds  to 
a  State  under  Title  VIl  of  the  Act  as 
provided  by  section  107(c)  of  the  Act, 
the  Secretary  attempts  to  resolve 
disputed  issues  informally  with  State 
officials. 

(c)  Notice  of  formal  hearing.  If,  after 
reasonable  effort  has  been  made  to 
resolve  the  dispute  informally,  no 
resolution  has  been  reached,  the 
Secretary  provides  written  notice  to  the 
DSU  of  the  intention  to  withhold, 
reduce,  limit,  or  terminate  payment  of 
funds  under  Title  VII  of  the  Act  and  of 
the  opportunity  for  a  hearing. 

(d)  Hearing.  If  the  DSU  requests  a 
hearing,  the  Secretary  designates  an 
administrative  law  judge  (ALJ)  in  the 
Office  of  Administrative  Law  Judges  to 
conduct  a  hearing  in  accordance  with 
the  provisions  of  34  CFR  part  81 , 
subpart  A. 

(e)  Initial  decision.  The  ALJ  issues  an 
initial  decision  in  accordance  with  34 
CFR  81.41. 

(f)  Petition  for  review  of  an  initial 
decision.  The  DSU  may  seek  the 
Secretary's  review  of  an  ALIs  initial 
decision  in  accordance  with  34  CFR 
81.42. 

(g)  Review  by  the  Secretary.  The 
Secretary  reviews  an  ALJ's  initial 
decision  in  accordance  with  34  CFR 
81.43. 

(h)  Final  decision  of  the  Department. 
The  ALJ's  initial  decision  becomes  the 
final  decision  of  the  Department  in 
accordance  with  34  CFR  81.44. 

(i)  Judicial  review.  A  State  may  appeal 
the  Secretary's  final  decision  to 
withhold,  reduce,  limit,  or  terminate 
payment  of  funds  to  a  State  under  Title 
VII  of  the  Act  by  filing  a  petition  for 
review  with  the  U.S.  Court  of  Appeals 
for  the  circuit  in  which  the  State  is 


located,  in  accordance  with  section 
107(d)  of  the  Act. 

(Authority:  29  U.S.C  727(c)-(d)  and  796d- 
1(a))  Subpart  C— What  Are  the  State  Plan 
Requirements? 

§  364.20    What  are  the  general 
requirements  for  a  State  plan? 

(a)  Fonn  and  content.  The  State  plan 
must  contain,  in  the  form  prescribed  by 
the  Secretary,  the  information  required 
by  this  part  and  any  other  information 
requested  by  the  Secretary. 

(h)  Duration.  (1)  The  State  plan  must 
cover  a  three-year  period  and  must  be 
amended  whenever  necessary  to  reflect 
any  material  change  in  State  law, 
organization,  policy,  or  agency 
operations  that  affects  the 
administration  of  the  State  plan. 

(2)  The  Secretary  may  require  a  State 
to  submit  an  interim  State  plan  for  a 
period  of  less  than  three  years  following 
a  reauthorization  of  the  Act  and  prior  to 
the  effective  date  of  final  regulations. 

(c)  Joint  development-single  agency. 
The  State  plan  must  be  jointly — 

(1)  Developed  by  the  DSU  and  the 
SILC;  and 

(2)  Signed  by  the— 

(i)  Director  of  the  DSU  (Director);  and 
(ii)  Chairperson  of  the  SILC,  acting  on 

behalf  of  and  at  the  direction  of  the 

Site. 

(d)  Joint  development-separate  agency 
for  individuals  who  are  blind.  If  a 
separate  State  agency  is  authorized  by 
State  law  as  the  sole  State  agency  witii 
authority  to  administer  or  supervise  the 
administration  of  that  part  of  the  State 
plan  relating  to  the  vocational 
rehabilitation  of  individuals  who  are 
blind,  the  State  plan  must  be  jointly — 

(1)  Developed  by  the  DSU,  the  SILC. 
and  the  separate  State  agency 
authorized  to  provide  VR  services  for 
individuals  who  are  blind;  and 

(2)  Signed  by  the— 
(i)  Director; 

(ii)  Director  of  the  separate  State 
agency  authorized  to  provide  M? 
services  for  individuals  who  are  blind; 
and 

(iii)  Chairperson  of  the  SILC.  acting 
on  behalf  of  and  at  the  direction  of  the 
SILC. 

(Cross-reference:  See  §  364.22(c).) 

(e)  The  State  plan  must  assure  that,  as 
appropriate,  the  DSU  actively  consults 
in  the  development  of  the  State  plan 
with  the  Director  of  the  client  assistance 
program  authorized  under  section  112 
of  the  Act. 

(0  Periodic  review  and  revision.  The 
State  plan  must  provide  for  the  review 
and  revision  of  the  plan,  at  least  once 
every  three  years,  to  ensure  the 
existence  of  appropriate  planning. 
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financial  support  and  coordination,  and 
other  assistance  to  appropriately 
address,  on  a  statewide  and 
comprehensive  basis,  the  needs  in  the 
State  for —  , 

(1)  Providing  State  IL  services; 

(2)  Developing  end  supporting  a 
statewide  network  of  centers;  and 

(:i)  Working  relationships  between — 

(i )  Programs  providing  IL  ser/ices  and 
supporting  or  establishing  centers;  and 

(i  ii)  The  VR  program  established  under 
titl(!,l  of  the  Act,  and  other  programs 
proi,!iding  service.s  for  individuals  with 
dis,ibilifies. 

[y]  Public  hearings.  (1)  The  State  plan 
mu  it  assure  that  the  DSU  ccnduct;-- 
put  Jic  meetings  to  provide  all  segments 
oft  ^  public,  including  interested 
gro  ips,  organizations,  and  individuals, 
an  opportunity  to  comment  on  the  Stale 
pla:ii  prior  to  its  submission  to  the 
Secrfetar>'  and  on  any  revisions  to  the 
approved  State  plan.  The  DSU  may  meet 
the  public  participation  requirement  by 
holding  the  public  meetings  before  a 
preliminary  draft  State  plan  is  prepared 
or  by  providing  a  preliminary  draft  State 
plan  for  comment  at  the  public 
me<?  tings. 

(2)  The  State  plan  must  assure  that  the 
DSU  establishes  and  maintains  a  written 
description  of  procedures  for 
conducting  public  meetings  in 
accordance  with  the  following 
requirements: 

(i)  The  DSU  shall  provide  appropriate 
and  sufficient  notice  of  the  public 
meetings.  Appropriate  and  sufficient 
notice  means  notice  provided  at  least  30 
days  prior  to  the  public  meeting  through 
various  media  available  to  the  general 
public,  such  as  newspapers  and  public 
ser\'ice  announcements,  and  through 
specific  contacts  with  appropriate 
constituency  groups  and  organizations 
identified  by  the  DSU  and  SILC. 

(ii)  The  DSU  shall  make  reasonable 
accommodation  to  individuals  with 
disabilities  who  rely  on  special  modes 
of  communication  in  the  conduct  of  the 
public  meetings,  including  providing 
sign  language  interpreters  and  audio- 
loops. 

(iii)  The  DSU  shall  provide  the 
notices  of  the  public  meetings,  any 
written  material  provided  prior  to  or  at 
the  public  meetings,  and  the  approved 
State  plan  in  accessible  formats  for 
individuals  who  rely  on  special  modes 
of  communication. 

(h)  The  State  plan  must  assure  that,  at 
the  public  meetings  to  develop  the  State 
plan,  the  DSU  identifies  those 
provisions  in  the  State  plan  that  are 
State-imposed  requirements.  For 
purposes  of  this  section,  a  State- 
imposed  requirement  includes  any  State 
rule  or  policy  relating  to  the  DSU's 


administration  or  operation  of  IL 
programs  under  title  VII  of  the  Act, 
including  any  rule  or  policy  based  on 
State  interpretation  of  any  Federal  law, 
regulation,  or  guideline,  that  is  beyond 
what  v.'ould  be  required  to  comply  with 
the  regulations  in  34  CFR  parts  364,  365, 
366,  and  367. 

(Authority:  29  L'.S.C.  7n(c)  and  75f.c  (a)  and 
(m)(6)) 

§  364.21     What  are  the  re<5uirements  for  the 
Statewide  Independent  Living  Council 
(SILC)? 

(a)  EstabHsliinent.  (1)  To  be  eligible  t.) 
receive  assistance  under  chapter  1  of 
title  VII  of  the  Act,  each  State  sliall 
establish  a  SILC  that  meets  the 
requirements  of  section  705  of  the  AcX. 

(2)  The  SILC  may  not  be  established 
as  an  entity  within  a  State  auency, 
including  the  designated  State  agenrv  or 
DSU.  The  SILC  shall  be  independentof 
the  DSU  and  all  other  State  agencies. 

(b)  Appointment  and  composition — 
(1)  Appointment.  Members  of  the  SILC 
must  be  appointed  by  the  Governor  or 
the  appropriate  entity  within  the  State 
responsible,  in  accordance  with  State 
law,  for  making  appointments. 

(2)  Composition,  (i)  The  SILC  must 
include — 

(A)  At  least  one  director  of  a  center 
chosen  by  the  directors  of  centers 
within  the  State;  and 

(B)  As  ex  officio,  nonvoting  members, 
a  representative  from  the  DSU  and 
representatives  from  other  State 
agencies  that  provide  services  to 
individuals  with  disabilities. 

(ii)  The  SILC  may  include — 

(A)  Other  representatives  from 
centers; 

(B)  Parents  and  legal  guardians  of 
individuals  with  disabilities; 

(C)  Advocates  of  and  for  individuals 
with  disabilities: 

(D)  Representatives  from  private 
businesses; 

(E)  Representatives  from  organizations 
that  provide  ser\'ices  for  individuals 
with  disabiUties;  and 

(F)  Other  appropriate  individuals, 
(iii)  A  majority  of  the  members  of  the 

SILC  must  be  individuals  with 
disabilities,  as  defined  in  §  364.4(b),  and 
not  employed  by  any  State  agency  or 
center. 

(c)  Qualifications.  The  SILC  must  be 
composed  of  members — 

(1)  Who  provide  statewide 
representation; 

(2)  Who  represent  a  broad  range  of 
individuals  with  disabilities;  and 

(3)  Who  are  knowledgeable  about 
centers  and  IL  services. 

(d)  Voting  members.  A  majority  of  the 
voting  members  of  the  SILC  must  be 
individuals  with  disabilities,  as  defined 


in  §  364.4(b),  and  not  employed  by  any 
State  agency  or  center. 

(e)  Chairperson — (1)  In  general. 
Except  as  provided  in  paragraph  (e)(2) 
of  this  section,  the  SILC  shall  select  a 
chairperson  from  among  the  voting 
membership  of  die  SILC. 

(2)  Designation  by  Governor.  In  States 
in  which  the  Governor  does  not  have 
\  eto  pov.or  pursuant  to  State  law,  the 
Governor  shall  design.ite  a  \  oting 
mambor  of  the  SILC  to  serve  as  the 
chairprrson  of  the  SILC  or  shall  require 
the  SiLC  to  so  deii^nate  a  vntino 
member. 

(0  Tcmis  of  appointment.  Each 
member  of  the  SILC  shall  ser\e  for  a 
term  of  three  years,  except  th;-.t — 

(1)  A  men-ber  appointed  to  fill  a 
\arancy  occurring  prior  to  the 
expiration  of  the  term  for  which  a- 
predecessor  was  appointed  must  be 
appointed  for  the  remainder  of  that 
term; 

(2)  The  terms  of  service  of  the 
members  initially  appointed  must  be  (as 
specified  by  the  appointing  authority) 
for  the  fewer  number  of  years  as  will 
provide  for  the  expiration  of  terms  on  a 
staggered  basis;  and 

(3)  No  member  of  the  SILC  may  ser\e 
for  more  than  two  consecutive  full 
terms. 

(g)  Duties.  The  SILC  shall— 

(1)  Jointly  develop  and  sign  (in 
conjunction  with  the  DSU)  the  State 
plan  required  by  section  704  of  the  Act 
and  §364.20; 

(2)  Monitor,  review,  and  evaluate  the- 
implementation  of  the  State  plan; 

(3)  Coordinate  activities  with  the  State 
Rehabilitation  Advisor)'  Council 
established  under  section  105  of  the  Act 
and  councils  that  address  the  needs  of 
specific  disabihty  populations  and 
Issues  under  other  Federal  law; 

(4)  Ensure  that  all  regularly  scheduled 
meetings  of  the  SILC  are  open  to  the 
public  and  sufficient  advance  notice  is 
provided;  and 

(5)  Submit  to  the  Secretary  all 
periodic  reports  as  the  Secretary  may 
reasonably  request  and  keep  all  records, 
and  afford  access  to  all  records,  as  the 
Secretary  finds  necessary  to  verify  the 
periodic  reports. 

(h)  Hearings.  The  SILC  is  authorized 
to  hold  any  hearings  and  forums  that  the 
SILC  determines  to  be  necessary  to  carry 
out  its  duties. 

(i)  Resource  plan.  (1)  The  SILC  shall 
prepare,  in  conjunction  with  the  DSU,  a 
resource  plan  for  the  provision  of 
resources,  including  staff  and  personnel, 
made  available  under  parts  B  and  C  of 
chapter  1  of  title  VII  of  the  Act,  part  C 
of  title  I  of  the  Act.  and  from  other 
public  and  private  sources  that  may  be 
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necessary  to  carry  out  the  functions  of 
the  SILC  under  this  part. 

(2)  The  SILC's  resource  plan  must,  to 
the  maximum  extent  possible,  rely  on 
the  use  of  resources  in  existence  during 
the  period  of  implementation  of  the 
State  plan. 

(3)  No  conditions  or  requirements 
may  be  included  in  the  SILC's  resource 
plan  that  may  compromise  the 
independence  of  the  SILC 

(4)  The  SILC  is  responsibit  for  the 
proper  expenditure  of  funds  and  use  of 
resources  that  it  receives  under  the 
resource  plan. 

(5)  A  description  of  the  SILC's 
resource  plan  required  by  paragraph 
(i)(l)  of  this  section  must  be  included  in 
the  Stale  plan. 

(j)  SfQ^.  (11  The  SILC  shall,  consistent 
with  State  law,  supervise  and  evaluate 
its  staff  and  other  f)ersonnel  as  may  be 
necessary  to  carry  out  its  functions 
under  this  section. 

(21  While  assisting  the  SILC  in 
carrying  out  its  duties,  staff  and  other 
personnel  made  available  to  ine  SILC  by 
the  DSU  may  not  be  assigned  duties  by 
the  designated  State  agency  or  DSU,  or 
any  other  agency  or  office  of  the  State, 
that  would  create  a  conflict  of  interest. 

(k)  Reimbursement  and 
compensation.  The  SFLC  may  use  the 
resources  described  in  paragraph  (i)  of 
this  section  to  reimburse  members  of  the 
SILC  for  reasonable  and  necessary 
expenses  of  attending  SILC  meetings 
and  performing  SILC  duties  (including 
child  care  and  personal  assistance 
servicesl  and  to  pay  compensation  to  a 
member  of  the  SILC,  if  the  member  is 
not  employed  or  must  forfeit  wages  from 
other  employment,  for  each  day  the 
member  is  engaged  in  performing  SILC 
duties. 

(1}  Conflict  of  interest.  No  member  of 
the  SILC  is  permitted  to  cast  a  vote  on 
any  matter  that  may  provide  direct 
financial  benefit  to  the  member  or  the 
member's  organization,  that  creates 
some  other  conflict  of  interest,  or  that 
otherwise  gives  the  appearance  of  a 
conflict  of  interest  under  State  law, 
unless  that  member  announces  publicly 
to  all  members  of  the  SILC  and  to  the 
public  prior  to  his  or  her  vote  of  the 
possible  financial  benefit,  conflict  of 
interest,  or  appearance  of  a  conflict  of 
interest. 

(Authority.  29  U.S.C  796d)- 

§364^2    Wtiat  Is  ttia  State's  responsibility 
tor  administration  of  ttw  programs 
authorized  by  Chapter  1  ol  Title  VU7 

(aj  General.  The  State  plan  must 
identify  the  DSU  as  the  entity  that,  on 
behalf  of  the  State,  shall— 

(1)  Receive,  account  for.  and  disburse 
funds  received  by  the  State  under  part 


B  of  chapter  1  and  section  723  of  title 
VII  of  the  Act  (and  34  CFR  parts  355  and 
366,  as  applicable)  based  on  the  plan; 

(2)  Provide,  as  apphcable, 
administrative  support  services  for  the 
SILS  and  CIL  programs  under  part  B  of 
chapter  1  and  section  723  of  title  VII  of 
the  Act,  respectively,  and  34  CFR  parts 
365  and  366,  respectively: 

(3)  Keep  records  and  afford  access  to 
these  records  as  the  Secretary  finds  to  be 
necessary  with  respect  to  the  SILS  and 
CIL  programs;  and 

(4)  Submit  additional  information  or 
provide  assurances  as  the  Secretary  may 
require  with  respect  to  the  SILS  and  CIL 
proCTams. 

(b)  Provision  of  administrative 
support  services.  The  State  plan  must 
describe  the  administrative  support 
services  to  be  provided  by  the  DSU 
under  paragraph  (a)(2)  of  this  section. 

(c)  Designation  of  State  unit  for 
individuals  who  are  blind.  The  State 
plan  may  designate  a  State  agency  or  the 
organizational  unit  of  a  Slate  agency 
that  is  authorized  under  State  law  to 
provide  VR  services  to  individuals  who 
are  bhnd  under  a  Slate  VR  plan  as  the 
DSU  to  administer  that  part  of  the  State 
IL  plan  under  which  IL  servitxs  are 
provided  to  individuals  who  are  blind. 
(Authority  29  U.S.C  796<:(cn 

§  364.23    What  are  the  staffing 
requirements? 

(a)  General  staffing  requirement.  The 
State  plan  must  assure  that  the  stafT  of 
the  service  provider  includes  personnel 
who  are  specialists  in  the  development 
and  provision  of  IL  services  and  in  the 
development  and  support  of  centers. 

(b)  Special  communication  needs 
staffing.  The  State  plan  must  also  assure 
that,  to  the  maximum  extent  feasible, 
the  service  provider  makes  available 
personnel  able  to  communicate — 

(1)  With  individuals  with  significant 
disabilities  who  rely  on  special  modes 
of  communication,  such  as  manual 
communication,  nonverbal 
communication  devices.  Braille,  or 
audio  tapes,  and  who  apply  for  or 
receive  LL  services  under  title  VII  of  the 
Act;  and 

(2)  In  the  native  languages  of 
individuals  with  significant  disabihties 
whose  English  proficiency  is  limited 
and  who  apply  for  or  receive  IL  services 
under  title  VII  of  the  Act. 

(Authority:  29  U.S.C  711(c)  and  796c(aHl)) 

§  364.24    What  assurances  an  required  for 
staff  development? 

The  State  plan  must  assure  that  the 
service  provider  estabhshes  and 
maintains  a  program  of  staff 
development  for  all  classes  of  positions 
involved  in  providing  IL  services  and.  if 


appropriate,  in  administering  the  CIL 
program.  The  staff  development 
program  must  emphasize  improving  the 
skills  of  staff  directly  responsible  for  the 
provision  of  IL  ser/ices,  including 
knowledge  of  the  IL  philosophy. 

(Authority:  29  U.S.C  711(c)  and  796c(a)(l)) 

§  3&4.2S    What  are  ttw  requirements  for  a 
statpwicie  ner**orh  ol  centers  for 
Independent  IMng? 

(a)  The  State  plan  must  include  a 
design  for  the  establishunent  of  a 
statewide  network  of  centers  that 
comply  with  the  standards  and 
assurances  in  section  725(b)  and  (c)  of 
the  Act  and  subparts  F  and  G  of  34  CFR 
part  366. 

(b)  The  design  required  by  paragraph 
(a)  of  this  section  must  identify 
unserved  and  underserved  areas  and 
must  provide  an  order  of  priority  for 
serving  these  areas. 

(Authority:  29  U.S.C  711(c)  and  796c(g)) 

§  384.26  What  are  the  requlremerts  for 
cooperation,  coordlrvatlon,  and  wortctng 
relattonshlps? 

(a)  The  State  plan  must  include  steps 
that  will  be  taken  to  maximize  the 
cooperation,  coordination,  and  working 
relationships  among — 

(1)  The  SILS  program,  the  SILC.  and 
centers;  and 

(2)  The  DSU,  other  State  agencies 
represented  on  the  SILC,  other  councils 
that  address  the  needs  of  specific 
disability  populations  and  issues,  and 
other  public  and  private  entities 
determined  to  be  appropriate  by  the 
SILC 

(b)  The  State  plan  must  identify  the 
entities  to  which  the  DSU  and  the  SILC 
will  relate  in  carrying  out  the 
requirements  of  paragraph  (a)  of  this 
section. 

(Authority.  29  U.S.C.  796c(i)) 

§  364. 27    What  are  the  requirements  for 
coordinating  Independent  living  (iL) 
services? 

The  State  plan  must  describe  how  IL 
services  funded  under  chapter  1  of  title 
VII  of  the  Act  will  be  coordinated  with, 
and  complement,  other  services,  to 
avoid  unnecessary  duplication  with 
other  Federal.  State,  and  local  programs, 
including  the  OLB  program  authorized 
by  chapter  2  of  title  VII  of  the  Act.  that 
provide  IL-  or  VR-related  services.  This 
description  must  include  those  services 
provided  by  State  and  local  agencies 
administering  the  special  education, 
vocational  education,  developmental 
disabilities  services,  public  health, 
mental  health,  housing,  transportation, 
and  veterans'  programs,  and  the 
programs  authorized  under  titles  XVIII 
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through  XX  of  the  Social  Security  Act 
within  the  State. 

(Authority:  29  U.S.C.  796c())  and  752{i)(2)(C)) 

§  364^8    What  requirements  relate  to  IL 
services  for  older  individuals  wtio  are 
blind? 

The  State  plan  must  include  an 
assurance  that  the  DSU  will  seek  to 
incorporate  into  and  describe  in  the 
State  plan  any  new  methods  or 
approaches  for  the  provision  to  older 
individuals  who  are  blind  of  IL  services 
that  are  developed  under  a  project 
funded  under  chapter  2  of  title  VII  of  the 
Act  and  that  the  DSU  determines  to  be 
effective. 

(Authority:  29  U.S.C.  711(c).  796c{j).  and 
796lc(h)) 

§  364.29    What  are  the  requirements  for 
coordinating  Federal  and  State  sources  of 
funding? 

(a)  The  State  plan  must  describe 
efforts  to  coordinate  Federal  and  State 
funding  for  centers  and  IL  services. 

(b)  The  State- plan  must  identify  the 
amounts,  sources,  and  purposes  of  the 
funding  to  be  coordinated  under 
paragraph  (a)  of  this  section,  including 
the  amount  of  State  funds  earmarked  for 
the  general  operation  of  centers. 

(Audiority:  29  U.S.C.  796c(k)) 
Cross-reference:  See  34  CFR  366.30(a). 

§  364.30    What  notice  must  be  given  about 
the  Client  Assistance  Program  (CAP)? 

The  State  plan  must  include 
satisfactory  assurances  that  all  service 
providers  will  use  formats  that  are 
accessible  to  notify  individuals  seeking 
or  receiving  IL  services  under  Chapter  1 
of  title  VII  about— 

(a)  The  availability  of  the  CAP 
authorized  by  section  112  of  the  Act; 

(b)  The  purposes  of  the  services 
provided  under  the  CAP;  and 

(c)  How  to  contact  the  CAP. 

(Authority:  29  U.S.C.  718a  and  796c(m)(l)) 

§  364.31    What  are  the  affirmative  action 
requirements? 

The  State  plan  must  include 
satisfactory  assurances  that  all 
recipients  of  financial  assistance  under 
parts  B  and  C  of  chapter  1  of  title  VU 
of  the  Act  will  take  affirmative  action  to 
employ  and  advance  in  employment 
quahfied  individuals  with  significant 
disabilities  on  the  same  terms  and 
conditions  required  with  respect  to  the 
employment  of  individuals  with 
disabilities  under  section  503  of  the  Act. 

(Authority:  29  U.S.C.  796c(m)(2)) 

$  364.32    What  are  the  requirements  for 

OUtTMCh? 

(a)  With  respect  to  IL  services  and 
centers  funded  under  chapter  1  of  title 


VII  of  the  Act.  the  plan  must  include 
steps  to  be  taken  regarding  outreach  to 
populations  in  the  State  that  are 
unserved  or  underserved  by  programs 
under  title  VII.  including  minority 
groups  and  urban  and  rural  populations. 

(b)  The  State  plan  must  identify  the 
populations  to  be  designated  for  special 
outreach  efforts  under  paragraph  (a)  of 
this  section  and  the  geographic  areas  in 
which  they  reside. 

(Authority:  29  U.S.C.  796c(l)) 


§364.33 
needs? 


What  Is  required  to  meet  minority 


The  State  plan  must  demonstrate  how 
the  State  will  address  the  needs  of 
individuals  with  significant  disabilities 
from  minority  group  backgrounds. 

(Authority:  29  U.S.C.  711(c),  718b(b).  and 
796c(l)) 

§  364.34    What  are  the  fiscal  and 
accounting  requirements? 

In  addition  to  complying  with 
applicable  EDGAR  fiscal  and  accounting 
requirements,  the  State  plan  must 
include  satisfactory  assurances  that  all 
recipients  of  financial  assistance  under 
parts  B  and  C  of  chapter  1  of  title  VII 
of  the  Act  will  adopt  those  fiscal  control 
and  fund  accounting  procedures  as  may 
be  necessary  to  ensure  the  proper 
disbursement  of  and  accounting  for 
those  funds. 

(Authority:  29  U.S.C.  796c(m)(3)) 

§  364.35    What  records  must  be 
maintained? 

In  addition  to  complying  with 
applicable  EDGAR  recordkeeping 
requirements,  the  State  plan  must 
include  satisfactory  assurances  that  all 
recipients  of  financial  assistance  under 
parts  B  and  C  of  chapter  1  of  title  VII 
of  the  Act  will  maintain — 

(a)  Records  that  fully  disclose  and 
document — 

(1)  The  amount  and  disposition  by  the 
recipient  of  that  financial  assistance; 

(2)  Tbe  total  cost  of  the  project  or 
undertaking  in  connection  with  which 
the  financial  assistance  is  given  or  used; 

(3)  The  amount  of  that  portion  of  the 
cost  of  the  project  or  undertaking 
supplied  by  other  sources;  and 

(4)  Compliance  with  the  requirements 
of  chapter  1  of  title  VII  of  the  Act  and 
this  part;  and 

(b)  Other  records  that  the  Secretary 
determines  to  be  appropriate  to  facilitate 
an  effective  audit. 

(Authority:  29  U.S.C.  796c(m)(4)) 

%  364.36    What  are  the  reporting 
requirements? 

With  respect  to  the  records  that  are 
required  by  §  364.35.  the  State  plan 
must  include  satisfactory  assurances 


that  all  recipients  of  financial  assistancn 
under  parts  B  and  C  of  Chapter  1  and 
under  chapter  2  of  title  VII  of  the  Act 
will  submit  rejjorts  that  the  Secretary 
determines  to  be  appropriate. 

(.^uthority:  29  U.S.C.  796c(m)(4)(D)) 

§  364.37    What  access  to  records  must  be 
provided? 

For  the  purpose  of  conducting  audits, 
examinations,  and  compliance  reviews, 
the  State  plan  must  include  satisfactory 
assurances  that  all  recipients  of 
financial  assistance  under  parts  B  and  C 
of  chapter  1  and  Chapter  2  of  title  VII 
of  the  Act  will  provide  access  to  the 
Secretary  and  the  Comptroller  General, 
or  any  of  their  duly  authorized 
representatives,  to — 

(a)  The  records  maintained  under 
§364.35; 

(b)  Any  other  books,  documents, 
papers,  and  records  of  the  recipients 
that  are  pertinent  to  the  financial 
assistance  received  under  chapter  1  of 
title  VII  of  the  Act;  and 

(c)  All  individual  case  records  or  files 
or  consumer  service  records  of 
individuals  served  under  34  CFR  parts 
365.  366.  or  367.  including  names, 
addresses,  photographs,  and  records  of 
evaluation  included  in  those  individual 
case  records  or  files  or  consumer  service 
records. 

(Authority:  29  U.S.C.  711(c)  and 
796c(m)(4)(c)  and  (5))  ^ 

§  364.38    What  methods  of  evaluation  must 
the  State  plan  Include? 

The  State  plan  must  establish  a 
method  for  the  periodic  evaluation  of 
the  effectiveness  of  the  plan  in  meeting 
the  objectives  established  in  §  364.42, 
including  evaluation  of  satisfaction  by 
individuals  with  significant  disabilities 
who  have  participated  in  the  program. 

(Authority:  29  U.S.C.  796c(n)) 

§  364.39    What  requirements  apply  to  the 
administration  of  grants  under  the  Centers 
for  Independent  Living  program? 

In  States  in  which  State  funding  for 
centers  equals  or  exceeds  the  amount  of 
funds  allotted  to  the  State  under  part  C 
of  title  VII  of  the  Act.  as  determined 
pursuant  to  34  CFR  366.29  and  366.31. 
and  in  which  the  State  elects  to 
administer  the  CIL  program  as  provided 
in  section  723  of  the  Act.  the  State  plan 
must  include  policies,  practices,  and 
procedures  that  are  consistent  with 
section  723  of  the  Act  to  govern  the 
awarding  of  grants  to  centers  and  the 
oversight  of  these  centers. 

(Authority:  29  U.S.C.  796c(g)  and  (h).  796f- 
1(d),  and  796f-2(d)). 
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§  354.-t0    Who  is  elisibla  to  rec«iv9  !L 

Tho  State  plan  must  assure  thai — 

(a)  '\jiy  individual  with  a  significant 
disability,  as  defined  in  §  364.4(b),  is 
t't'i-;ibltf  for  IL  services  under  tht;  S1I..S 
and  CIL  programs  authorized  undi^r 
chapter  1  of  title  VII  of  the  Act; 

(b)  Any  individual  may  seek 
information  about  IL  services  und(;r 
those  programs  and  request  referral  to 
other  services  and  programs  for 
individuals  with  significant  disabilities, 
as  appropriate;  and 

(c)  The  determination  of  an 
individual's  eligibility  for  IL  services 
under  the  SILS  and  CIL  progrdn?-,  me».'ts 
the  requirements  of  §  364.51. 

(.\i)llinnty:  29  U.S.C.  706(15)(B)  a.".d  79bb) 

§  364.41    What  assurances  must  be 
included  regarding  eligibility? 

(a)  The  State  plan  must  assure  that  the 
service  provider  applies  eligibility 
requirements  without  regard  to  age. 
gender,  race,  creed,  color,  national 
origin,  or  type  of  significant  disability  of 
the  individual  applying  for  IL  services. 

(b)  The  State  plan  must  assure  that  th<; 
servit:e  provider  does  not  impose  any 
State  or  local  residence  requirement  that 
excludes  from  IL  services  under  the 
plan  any  individual  who  is  present  in 
the  State  and  who  is  otherwise  eligible 
for  IL  services. 

(Authority:  29  U.S.C  711(c)  and  796r(:i)(l)) 

§  364.42    What  objectives  and  Infotmatkxi 
must  be  included  In  the  State  plan? 

(a)  The  State  plan  must  spetifically 
describe — 

(1)  The  objectives  to  be  achieved; 

(2)  The  financial  plan  for  the  use  of 
Federal  and  non-Federal  funds  to  meet 
these  objectives;  and 

(3)  How  funds  received  under 
sections  711.  721.  and  752  of  the  Act 
will  further  these  objectives. 

(b)  The  objectives  required  by 
paragraph  (a)  of  this  section  mu.st 
address — 

(1)  The  overall  goals  and  mission  of 
the  State's  IL  programs  and  service's; 

(2)  The  various  priorities  for  the  types 
of  services  and  populations  to  be  s«;rved; 
and 

(3)  The  types  of  services  to  be 
provided. 

(c)  In  developing  the  objectives 
require<l  by  {>aragraph  (a)  of  this  section, 
the  DSU  and  the  SILC  shall  consider, 
and  incorporate  if  appropriate,  the 
priorities  and  objectives  established  by 
centers  pursuant  to  section  725(c)(4)  of 
the  ,^ct. 

(d)  The  State  plan  must  establish 
timeframes  for  the  achievement  of  the 
objectives  required  by  paragraph  (a)  of 
this  section. 


(e)  The  State  plan  must  explain  ho.v 
the  objectives  required  by  paragraph  (a) 
of  this  section  are  consistent  with  and 
further  the  purpose  of  chapter  1  of  title 
Vil  of  the  Ad,  as  stated  in  section  701 
oftbe  Act  and  §364.2. 

(Authority:  29  U.S.C.  795c(d)) 

§  364.43    What  requirements  apply  to  tho 
provision  of  State  IL  services? 

(a)  The  Si.v.e  plan  must  describe  the 
extent  and  scope  of  IL  services  to  bo 
provided  untijr  title  VII  of  the  Act  to 
meet  the  ob)ertives  stated  in  §  364. 42. 

(b)  The  State  pl.in  must  provide  that 
the  State  directly,  or  through  grants  or 
contracts,  will  provide  IL  services  with 
Federal.  State,  or  other  funds. 

(c)  IL  services  provided  to  individuals 
with  significant  disabilities  must  be  in 
accordance  with  an  IL  plan  that  meets 
the  requirements  of  §  364.52  and  that  is 
mutually  agreed  upon  by — 

(1)  An  appropriate  staff  member  of  the 
.service  provider;  and 

(2)  The  individual,  unless  the 
individual  signs  a  waiver  stating  that  an 
IL  plan  is  unnecessary. 

(d)  If  the  State  provides  the  IL  services 
that  it  is  required  to  provide  by 
paragraph  (b)  of  this  section  through 
grants  or  contracts  with  third  partis>s, 
the  State  plan  must  describe  these 
arrangements. 

(e)  If  the  State  contracts  with  or 
awards  a  grant  to  a  center  for  the  general 
operation  of  the  center,  the  State  shall 
delegate  to  the  center  the  determination 
of  an  individual's  eligibility  for  services 
from  that  center.  If  the  State  contracts 
with  or  awards  a  grant  to  a  third  party 
to  provide  specific  IL  services,  the  State 
may  choose  to  delegate  t3  the  IL  service 
provider  the  determination  of  eligibifity 
for  these  services  and  the  development 
of  an  IL  plan  for  individuals  who 
receive  these  services. 

(Authority:  29  U.S.C.  7ll(t ),  796c(eHf),  and 
796f-t  (b)(2)) 

Cross-referencet  See  "M  CFR  Part  365. 

Subpart  D— What  Conditions  Must  Be 
Met  After  an  Award? 

§  364.50    What  requirements  appiy  to  the 
processing  of  referrals  and  applications? 
The  ser\  ice  provider  shall  apply  the 
standards  and  procedures  estabUshed  by 
the  DSU  pursuant  to  34  CFR  365.30  to 
ensure  expeditious  and  equitable 
handling  of  referrals  and  applications 
for  IL  services  from  individuals  with 
significant  disabilities. 

(Authority:  29  U.S.C  711(c)  and  796-796f-5) 

§  364.51    What  requirements  appty  to 
determinations  of  eligibility  or  ineligit>i<ity? 
(a)  Eligibility.  (1)  Before  or  at  the  same 
time  as  an  applicant  for  IL  services  may 


begin  recei\ing  IL  services  funded 
under  this  part,  the  service  provider 
shall  determine  the  applicant's 
eligibility  and  maintain  documentation 
that  the  applicant  has  met  the  basic 
requirements  specified  in  §  364.40. 

(2)  The  document i:tion  must  be  dated 
and  signed  by  an  iippropriijte  staff 
nu'mber  of  the  service  provider. 

(b)  Ineligibility.  (1)  Ifa  determination 
is  made  that  an  applicant  for  IL  services 
is  not  an  individual  with  a  significant 
disability,  the  ser\  ice  provider  shall 
provide  documentation  of  the 
Ineligibility  determination  that  is  dated 
and  signed  by  an  appropriate  staff 
member. 

(2)(i)  The  service  provider  may 
determine  an  applicant  to  be  ineligible 
for  IL  services  only  after  full 
consuhation  with  the  apphcant  or.  if  the 
applicant  chooses,  the  applicant's 
parent,  guardian,  or  other  legally 
authorized  advocate  or  representative, 
or  after  providing  a  clear  opportunity  for 
this  consultation. 

(ii)  The  service  provider  shall  notify 
the  applicant  in  writing  of  the  action 
taken  and  inform  the  applicant  or.  if  the 
applicant  chooses,  the  applicant's 
piu^nt,  guardian,  or  other  legally 
authorized  advocate  or  representative, 
of  the  applicant's  rights  and  the  means 
by  which  the  applicant  may  appeal  the 
action  taken. 

(Cross-reference:  See  §  3&4.5«(a).J 

(iii)  The  service  provider  shall 
provide  a  detailed  explanation  of  the 
availabiUty  and  purposes  of  the  client 
assistance  program  established  within 
the  State  under  section  112  of  the  Act, 
including  information  on  how  to  contact 
the  program. 

(iv)  If  appropriate,  the  service 
provider  shall  refer  the  applicant  to 
other  agencies  and  facilities,  including 
the  State's  VR  program  under  34  CFR 
part  361. 

(c)  Review  of  ineligibility 
determination.  (1)  If  an  applicant  for  IL 
services  has  been  found  ineHgible,  the 
service  provider  shall  review  the 
applicant's  current  status  no  later  than 
1 2  months  after  the  determination  has 
been  made. 

(2)  The  review  ne*>d  not  be  conducted 
in  situations  where  the  applicant  has 
refused  the  review,  the  applicant  is  no 
longer  present  in  the  State,  or  the 
appUcant's  whereabouts  are  unknown. 
(Authority;  29  U.S.C.  7n(c)  and  796c(e)) 

§  364.52    What  are  the  requirements  for  an 
IL  plan? 

(a)  General.  (1)  Unless  the  individual 
who  is  to  be  provided  IL  services  under 
this  part  signs  a  waiver  in  accordance 
with  paragraph  (a)(2)  of  this  section,  the 
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service  provider,  in  collaboration  with 
the  individual  with  a  significant 
disability,  shall  develop  and 
piiriddically  review  an  IL  plan  for  the 
individual  in  accordance  with  the 
requirements  in  §  364.4.3(c)  and 
paragraphs  (b)  through  (e)  of  this 
sectipn. 

(2)|  The  requirements  of  this  section 
with  1  respect  to  an  IL  plan  do  not  apply 
if  thd  individual  signs  a  waiver  stating 
that  in  IL  plan  is  unnecessary. 

(3)1  Subject  to  paragraph  (aj(2)  of  this 
sectipn.  the  ser\'ice  provider  shall 
provide  each  IL  service  in  accordance 
vv'ithiihe  IL  plan. 

(b)  Initiation  and  development  of  an 
ILpldn.  (1)  Devoiopment  of  an 
in(di\{iduarG  IL  plan  must  be  initiated 
after  documentation  of  eligibility  under 
§  364  51  (a)  and  must  indicate  the  goals 
or  objectives  established,  the  ser\-ices  to 
be  providod,  and  the  anticipated 
duration  of  the  service  program  and 
each  pomponent  .<:er\'icB. 

(2)jThe  IL  plan  must  be  developed 
jointly  and  signed  by  the  appropriate 
staff  member  uf  the  service  provider  and 
the  individual  with  a  .significant 
disability  or,  if  consistent  with  State  law 
and  t  TO  individual  chooses,  the 
individual's  guardian,  parent,  or  other 
legally  authorized  advocate  or 
reprewatative. 

(3)JA  copy  of  the  IL  plan,  and  any 
amcracjments.  must  be  provided  to  the 
individual  with  a  significant  disability 
or,  if  punsistent  with  State  law  and  the 
individual  chooses,  the  individual's 
guardian,  parent,  or  other  legally 
authorized  advocate  or  representative. 

(c)  hf?v/tnv.  (1)  The  IL  plan  must  be 
revie'wed  as  often  as  necessar\-  but  at 
least  pn  an  annual  basis  lo  determine 
whether  services  should  be  continued, 
modifiied,  or  discontinued,  or  whether 
the  injdividual  should  be  referred  to  a 
p.'ogrfem  of  VR  services  under  34  CFR 
part  361  or  to  any  othir  program  of 
C'jsistlince. 

(2)  Each  individ-:dl  with  a  significant 
disdbihfy  or,  if  consistent  with  State  law 
and  the  individual  chooses,  the 
individual's  guardian,  parent,  or  other 
legally  authorized  advocate  or 
representative,  must  be  given  an 
opportunity  to  review  the  IL  plan  and, 
if  necessary,  jointly  redevelop  and  agree 
by  signature  to  its  terms. 

(d)  Coordination  Mth  vocational 
rehabilitation,  developmental 
disabilities,  and  special  education 
programs.  The  development  of  the  IL 
plan  and  the  provision  of  IL  services 
must  be  coordinated  to  the  maximum 
extent  possible  with  any 
individualized — 

(1)  Written  rehabilitation  program  for 
VR  services  for  that  individual; 


(2)  Habilitation  program  for  the 
individual  prepared  under  the 
Ctevelopmental  Disabilities  Assistance 
and  Bill  of  Rights  Act;  and 

(3)  Education  program  for  the 
individual  prepared  under  part  B  of  the 
Individuals  with  Disabilities  Education 
Act. 

(e)  Termination  of  sen  ices.  If  the 
service  provider  intends  to  terminate 
services  to  an  individual  receiving  IL 
services  under  an  IL  plan,  the  service 
provider  shall  follow  the  procedures  in 
§  364.51(b)(2)(ii)  through  (iv)  and  (c). 

(Authority:  29  U.S.C.  711(c)  and  796c(e)) 

§  364.53    What  records  must  be  maintained 
for  the  individual? 

For  each  applicant  for  IL  services  and 
for  each  individual  receiving  IL 
services,  the  service  provider  shall 
maintain  a  consumer  service  record  that 
includes — 

(d)  Documentation  concerning 
eligibility  or  ineligibility  for  serv ices; 

(b)  The  services  requested  by  the 
consumer; 

(c)  Either  the  IL  pla;i  developed  with 
the  consumer  or  a  waiver  signed  by  the 
consumer  stating  that  an  IL  plan  is 
unnecessary; 

(d)  The  services  actually  provided  to 
the  consumer;  and 

(e)  The  IL  goals  or  objectives — 

(1)  E.stablished  with  the  consumer, 
whether  or  not  in  the  consumer's  IL 
plan;  and 

(2)  Achieved  by  the  consumer. 

(Autiioritv:  29  U.S.C.  "iKi),  712  and 
7  3f>c(m)(4)(BJ) 

§  364. 54    What  are  the  du  ratio  nal 
limitations  on  IL  services? 

The  service  provider  may  not  impose 
any  uniform  durational  limitations  on 
the  provision  of  IL  services,  except  as 
othenvi.se  provided  by  Federal  law  or 
regulation. 

(Authority:  29  L'.S.C.  711(c)  aiid  796-796f-5) 

§  3M.55    What  standards  shall  service 
providers  meet? 

In  providing  IL  services  to  individuals 
with  significant  disabilities,  service 
providers  shall  comply  with — 

(a)  The  written  standards  for  IL 
service  providers  established  by  the 
DSU  pursuant  to  34  CFR  365.31;  and 

(b)  All  applicable  State  or  Federal 
licensure  or  certification  requirements. 

(Authority:  29  U.S.C.  711(c)  and  796-796f-5) 

§  364.56    What  are  the  special 

requirements  pertaining  to  the  protection, 
use,  and  release  of  personal  Information? 

(a)  General  provisions.  The  State  plan 
must  assure  that  each  service  provider 
will  adopt  and  implement  policies  and 
procedures  to  safeguard  the 


confidentiality  of  all  personal 
information,  including  photographs  and 
lists  of  names.  These  policies  and 
procedures  must  assure  that — 

(1)  Specific  safeguards  protect  current 
and  stored  personal  information; 

(2)  All  applicants  for.  or  recipients  of. 
IL  services  and.  as  appropriate,  those 
individuals'  legally  authorized 
representatives,  service  providers, 
cooperating  agencies,  and  interested 
persons  are  informed  of  the 
confidentiality  of  personal  information 
and  the  conditions  for  gaining  access  to 
and  releasing  this  information; 

(3)  All  applicants  or  their  legally 
authorized  representatives  are  informed 
about  the  service  provider's  need  to 
collect  personal  information  and  the 
policies  governing  its  use.  including — 

(i)  Identification  of  the  authority 
under  which  information  is  collected; 

(ii)  Explanation  of  the  principal 
purposes  for  which  the  service  provider 
intends  to  use  or  release  the 
information; 

(iii)  Explanation  of  whether  providing 
requested  information  to  the  service 
provider  is  mandatory  or  voluntary  and 
the  effects  to  the  individual  of  not 
pro\ iding  requested  information; 

(iv)  Identification  of  those  situations 
in  which  the  serv  ice  provider  requires 
or  does  not  n^quiro  informed  written 
consent  of  the  individual  or  his  or  her 
legally  authorized  representative  before 
information  may  be  relea.sed;  and 

(v)  Identification  of  other  agencies  to 
which  information  is  routinely  released; 

(4)  Persons  who  are  unable  to 
communicate  in  English  or  who  rely  on 
special  modes  of  communication  muct 
be  provided  an  explanation  of  service 
provider  policies  and  procedures 
affecting  personal  information  through 
methods  that  can  be  adequately 
understood  by  Ihem; 

(5)  At  least  the  same  protections  are 
provided  to  individuals  with  significant 
disabilities  as  provided  by  State  laws 
and  regulations;  and 

(6)  Access  to  records  is  governed  bv 
niles  established  by  the  serv  ice  provider 
and  any  fees  charged  for  copies  of 
records  are  reasonable  and  cover  only 
extraordinary  costs  of  duplication  or 
making  extensive  searches. 

(b)  Senice provider  use.  All  personal 
information  in  the  possession  of  the 
service  provider  may  be  used  only  for 
the  purposes  directly  connected  with 
the  provision  of  IL  services  and  the 
administration  of  the  IL  program  under 
w  hich  IL  services  are  provided. 
Information  containing  identifiable 
personal  information  may  not  be  shared 
with  advisory  or  other  bodies  that  do 
not  have  official  responsibility  for  the 
provision  of  IL  services  or  the 
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administration  of  the  IL  program  vmder 
which  IL  services  are  provitlrd.  In  the 
provision  of  IL  services  or  the 
administration  of  the  IL  program  under 
which  IL  services  are  provided,  the 
service  provider  may  obtain  personal 
information  from  other  service 
providers  and  cooperating  agencies 
under  assurances  that  the  information 
may  not  be  further  divulged,  except  as 
provided  under  paragraphs  (c).  (d).  and 
(e)  of  this  section. 

(c)  Release  to  recipients  oflL  senices. 
(1)  Except  as  provided  in  paragraphs 
(r)(2)  and  (c)(3)  of  this  section,  if 
requested  in  writing  by  a  recipient  of  IL 
services,  the  service  provider  shall 
release  all  information  in  that 
individual's  record  of  services  to  the 
individual  or  the  individual's  legally 
authorized  representative  in  a  timely 
manner. 

(2)  Medical,  psychological,  or  other 
information  that  the  service  provider 
determines  may  be  harmful  to  the 
individual  may  not  be  released  directly 
to  the  individual,  but  must  he  provided 
through  a  qualified  medical  or 
psychological  professional  or  'ho 
individual's  legally  authorizetl 
representative. 

(3)  If  personal  information  has  been 
obtained  from  another  agency  or 
organization,  it  may  be  releast;d  only  by. 
or  under  the  conditions  established  by. 
the  other  agency  or  organization. 

(d)  Release  for  audit,  evaluation,  and 
research.  Personal  information  may  be 
released  to  an  organization,  agency,  or 
ii-dividual  engaged  in  audit,  evaluation, 
or  research  activities  only  for  purposes 
directly  connected  with  the 
administration  of  an  IL  program,  or  for 
purposes  that  would  significantly 
improve  the  quality  of  life  for 
individuals  with  signifii:ant  di.sabilities 
and  only  if  the  organization,  agency,  or 
individual  assures  thai — 

(1)  The  information  will  be  used  only 
for  the  purposes  for  which  it  is  being 
provided; 

(2)  The  information  will  be  releast^d 
only  to  persons  officially  connected 
with  the  audit,  evaluaiion.  or  research; 

(3)  The  information  will  not  be 
released  to  the  involved  individual; 

(4)  The  information  will  be  managed 
in  a  manner  to  safeguard  confidentiality; 
and 

(f))  The  final  product  will  not  reveal 
any  personally  identifying  information 
without  the  informed  written  consent  of 
the  involvtKl  individual  or  the 
individual's  legally  authorized 
representative. 

(e)  Release  to  other  programs  or 
authorities.  (1)  Upon  receiving  the 
informed  written  consent  of  the 
individual  or,  if  appropriate,  the 


individual's  legally  authorized 
representative,  the  service  provider  may 
release  personal  information  to  another 
agency  or  organization  for  the  latter's 
program  purposes  only  to  the  extent  lliat 
the  information  may  be  released  to  the 
involved  individual  and  only  to  the 
extent  that  the  other  agency  or 
organiziition  demonstrates  that  th»! 
information  requested  is  necessa.*^'  for 
the  proper  administration  of  its 
program. 

(2)  Medical  or  psycliological 
information  that  the  service  provider 
determines  may  be  harmful  to  the 
individual  may  be  released  if  the  other 
agency  or  organization  assures  the 
service"  provider  that  the  information 
will  be  used  only  for  the  purpose  for 
which  it  is  being  provided  and  will  not 
be  further  released  to  the  individual. 

(3)  The  service  provider  shall  release 
personal  information  if  required  by 
Federal  laws  or  regulations. 

(4)  The  service  provider  shall  release 
personal  information  in  response  to 
investigations  in  connection  with  iaw 
enforcement,  fraud,  or  abuse,  unless 
expressly  prohibited  by  Federal  or  State 
laws  or  regulations,  and  in  response  to 
judicial  order. 

(5)  The  service  provider  also  may 
relea.se  personal  information  to  protect 
the  individual  or  others  if  the  individual 
poses  a  threat  to  his  or  her  safety  or  to 
the  safety  of  others. 

(Authority:  29  U  S.C.  711(c)) 

§  364.57    What  functions  and 
responsibilities  may  the  State  delegate? 

A  D.SU  may  carry  out  the  functions 
and  responsibilities  described  in 
§§364.50,  364.51  (subject  to 
§364.43(d}).  364.52,  364.53,  and  364.56 
or.  except  es  otherwise  provided,  may 
delegate  these  functions  and 
responsibilities  to  the  appropriate 
service  provider  with  which  the  DSU 
subgrnnts  or  co;jtracts  to  provide  IL 
services. 


(Authority:  29  U  S.C. 
796e-2) 
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§  354.58    What  appeal  procedures  must  be 
available  to  consumers? 

Cach  service  provider  shall — 

(a)  Establish  policies  and  procedures 
that  an  individual  may  use  to  obtain 
review  of  decisions  made  by  the  serv  ice 
provider  concerning  the  individual's 
request  for  IL  services  or  the  provision 
of  IL  b<;rvices  to  the  individual;  and 

(b)  Use  formats  that  are  accessible  to 
inform  each  individual  who  seeks  or  is 
rcceivmg  IL  services  from  the  service 
provider  about  the  procedures  required 
by  paragraph  (a)  of  this  section. 

(Authority:  29  t'.S.C.  71l(t;)) 


§  384.59    May  the  financial  need  of  an 
Individual  be  considered  to  determine  his  or 
her  participation  in  the  costs  of  IL  services? 

(a)  No  Federal  requirer:ient.  There  is 
nn  Federal  requirement  that  the 
financial  need  of  an  individual  eligible 
for  IL  services  be  considered  in  the 
provision  of  IL  services. 

(b)  State  plan  requirements.  The  State 
plan  must — 

(1)  Specify  tlie  types  of  IL  services  for 
which  a  financial  need  test  may  be 
applied;  and 

(2)  Assure  that  any  consideration  of 
financial  need  is  applied  uniformly  so 
that  all  individuals  who  are  eligible  for 
IL  services  are  treated  equally. 

(c)  Financial  need.  Consistent  with 
paragraph  (b)  of  this  section,  a  service 
provider  may  choose  to  consider  the 
financial  need  of  an  individual  who  is 
eligible  for  IL  services. 

(d)  Written  policies  and 
documentation.  If  the  service  provider 
chooses  to  consider  financial  need — 

(1)  It  shall  maintain  written  policies 
covering  the  specific  types  of  IL  services 
for  which  a  financial  need  test  will  be 
applied;  and 

(2)  It  shall  document  the  individuals 
participation  in  the  cost  of  any  IL 
services,  including  financial  need 
information. 

(Authority:  29  U.S.C.  711(c)) 

PART  365— STATE  INDEPENDENT 
LIVING  SERVICES 

Subpart  A — General 

Sec. 

365.1     What  is  the  State  ImlcpRiidt-nt  Living 

Services  (SILS)  program? 
J65.2    Who  is  eligible  for  an  award? 
365.3     What  regulations  apply? 

Subpart  B — How  Does  the  Secretary  Make 
a  Grant  to  a  State? 

365.10     How  does  a  State  apply  for  a  grant? 
3fi5. 1 1     How  is  the  nllotmont  of  Federal 

funds  for  Statu  indep)cndent  living  (II.) 

seniles  computed? 
365.12     How  are  payments  from  allulmeiits 

for  IL  services  made? 
365  13     What  requirements  apply  if  the 

Slate's  non-Federal  share  s  in  c;ish? 

365.14  What  conditions  rotating  to  rash  or 
in-l.i:id  contributionf  apply  to  swards  to 
grantees,  subgrantees,  or  contractors? 

365.15  What  requirements  apply  if  the 
State's  non-Federal  share  is  in  kind? 

365.16  What  requirements  a[iply  to  refunds 
and  rebates?  ' 

Subpart  C — For  What  Purpose  Are  Funds 
Authorized  or  Required  To  Be  Used? 

365.20    What  are  the  authorized  us»'s  of 

funds? 
365  21     What  funds  may  the  .State  us«-  to 

pro\  ide  the  IL  core  services? 

365.22  What  additional  IL  services  m.iy  thf 
State  provide? 

365.23  How  does  a  State  make  a  sulw,ranl  or 
enter  into  a  contract? 
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Subpart  D— What  Conditions  IMust  Be  Met 
After  an  Award? 

365.30    What  are  the  standards  for 

processing  referrals  and  applications? 

365j31     What  are  the  standards  for  service 
'providers? 

Authority:  29  U.S.C.  796e-796e-2.  unless 
otherwise  noted. 

Subpart  A— General 

§  365. 1    What  is  the  St8te  Independent 
Living  Services  (SILS)  program? 

The  Secretary  provides  financial 
assiBtance  to  States  under  the  SILS 
program  authorized  by  part  B  of  chapter 
1  of  title  VII  of  the  Act  to— 

(al)  Provide  the  resources  described  in 
the  resource  plan  required  by  section 
705(e)  of  the  Act  and  34  CFR  364.21(d) 
relating  to  the  Statewide  IL  Council 
(SILO: 

(b)  Provide  to  individuals  with 
significant  disabilities  the  independent 
living  (IL)  services  required  by  section 
704(e)  cf  the  Act; 

(c)  Demonstrate  ways  to  expand  and 
improve  IL  services; 

(d)  Support  the  operation  of  centers 
for  independent  living  (centers)  that  are 
in  compliance  with  the  standards  and 
assurances  in  section  725(b)  and  (c)  of 
the  Act  and  subparts  F  and  G  of  34  CFR 
part  366; 

(e)  Support  activities  to  increase  the 
capacities  of  public  or  nonprofit 
agencies  and  organizations  and  other 
entities  to  develop  comprehensive 
approaches  or  systems  for  providing  IL 
services; 

(0  Conduct  studies  and  analyses, 
gather  information,  develop  model 
policies  and  procedures,  and  present 
information,  approaches,  strategies, 
findings,  conclusions,  and 
recommendations  to  Federal,  State,  and 
local  policy  makers  in  order  to  enhance 
IL  services  for  individuals  with 
significant  disabilities; 

(g)  Train  individuals  with  significant 
disabilities,  individuals  with 
disabilities,  individuals  providing 
services  to  individuals  with  significant 
disabilities,  and  other  persons  regarding 
the  IL  philosophy;  and 

(h)  Provide  outreach  to  populations 
that  are  unserved  or  underserved  by 
programs  under  Title  VII  of  the  Act, 
including  minority  groups  and  urban 
and  rural  populations. 

(Authority:  29  U.S.C.  796e) 

§365u2    Who  is  eligible  for  an  award? 
Any  designated  State  unit  (DSU) 
identified  by  the  State"  pursuant  to  34 
CFR  364.22  is  eligible  to  apply  for 
assistarice  under  this  part  in  accordance 
writh  34  CFR  364.10  and  364.11. 

(Authority:  29  U.S.C.  796c(a)  (1)  and  (c)  and 
796e(a)) 


§  365.3    What  regulations  apply? 

The  following  regulations  apply  to 
this  part: 

(a)  The  regulations  in  34  CFR  part 
364. 

(b)  The  regulations  in  this  part  365. 
(Authority:  29  U.S.C.  711(c)  and  796e) 

Subpart  B — How  Does  the  Secretary 
Make  a  Grant  to  a  State? 

§  365.1 0    How  does  a  State  apply  for  a 
grant? 

To  receive  a  grant  under  this  part,  a 
State  shall  submit  to  the  Secretary  and 
obtain  approval  of  a  State  plan  that 
meets  the  requirements  of  part  A  of  title 
VII  of  the  Act  and  subparts  B  and  C  of 
34  CFR  part  364. 

(Authority:  29  U.S.C.  796c(a)(l)  and  (c)  and 
796e(a)) 

§  365.1 1     How  is  the  allotment  of  Federal 
funds  for  State  Independent  living  (IL) 
services  computed? 

(a)  The  allotment  of  Federal  funds  for 
State  IL  services  for  each  State  is 
computed  in  accordance  with  the 
requirements  of  section  711(a)(1)  of  the 
Act. 

(b)  The  allotment  of  Federal  funds  for 
Guam,  American  Samoa,  the  United 
States  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Republic  of  Palau  is 
computed  in  accordance  with  section 
711(a)(2)  of  the  Act. 

(c)  If  the  State  plan  designates, 
pursuant  to  §  364.22(c).  a  unit  to 
administer  the  part  of  the  plan  under 
which  State  IL  services  are  provided  for 
individuals  who  are  blind  and  a 
separate  or  different  unit  to  administer 
the  rest  of  the  plan,  the  division  of  the 
State's  allotment  between  these  two 
units  is  a  matter  for  State  determination. 

(Authority:  29  U.S.C.  711(c)  and  796e(a)) 

§  365. 1 2    How  are  payments  from 
allotments  for  IL  services  made? 

(a)  from  the  allotment  of  a  State  for 
a  fiscal  year  under  §  365. 1 1 ,  the 
Secretary  pays  to  the  State  the  Federal 
share  of  the  experiditures  incurred  by 
the  State  during  the  year  in  accordance 
with  the  State  plan  approved  under 
section  706  of  the  Act.  After  any 
necessary  adjustments  resulting  from 
previously  made  overpayments  or 
underpayments,  the  payments  may  be 
made  in  advance  or  by  reimbursement, 
in  installments,  and  on  conditions  that 
the  Secretary  may  determine. 

(b)(1)  The  Federal  share  with  respect 
to  any  State  for  any  fiscal  year  is  90 
percent  of  the  expenditures  incurred  by 
the  State  during  that  fiscal  year  under 
its  State  plan  approved  under  section 
706  of  the  Act. 


(2)  The  non-Federal  share  of  the  ( ost 
of  any  project  that  receives  assistance 
through  an  allotment  under  this  part 
may  be  provided  in  cash  or  in  kind, 
fairly  evaluated,  including  plant, 
equipment,  or  services. 

(Authority:  U.S.C.  796e-l) 

§365.13    What  requirements  apply  If  the 
State's  non-Federal  share  is  In  cash? 

(a)  Except  as  further  limited  by 
paragraph  (b)  of  this  section, 
expenditures  that  meet  the  requirements 
of  34  CFR  80.24(a)  through  (b)(6)  may  be 
used  to  meet  the  non-Federal  share 
matching  requirement  under  section 
712(b)  of  the  Act  if— 

(1)  The  expenditures  are  made  with 
funds  made  available  by  appropriation 
directly  to  the  designated  State  agency 
or  with  funds  made  available  by 
allotment  or  transfer  from  any  other  unit 
of  State  or  local  goveriunent; 

(2)  The  expenditures  are  made  with 
cash  contributions  from  a  donor  that  aie 
deposited  in  the  account  of  the 
designated  State  agency  in  accordance 
with  State  law  for  expenditure  by,  and 
at  the  sole  discretion  of,  the  DSU  for 
activities  identified  or  described  in  the 
State  plan  and  authorized  by  §  365.20; 
or 

(3)  The  expenditures  are  made  with 
cash  contributions  from  a  donor  that  are 
earmarked  for  meeting  the  State's  share 
for — 

(i)  Providing  particular  services  (e.g., 
personal  assistance  secvices); 

(ii)  Serving  individuals  with  certain 
types  of  disabilities  (e.g.,  older 
individuals  who  are  blind); 

(iii)  Providing  services  to  special 
groups  that  State  or  Federal  law  permits 
to  be  targeted  for  services  (eg.,  children 
of  migrant  laborers);  or 

(iv)  Canying  out  particular  types  of 
administrative  activities  permissible 
under  State  law. 

(b)  Cash  contributions  are  permissible 
under  paragraph  (a)(3)  of  this  section 
only  if  the  cash  contributions  are  not 
used  for  expenditures  that  benefit  or 
will  benefit  in  any  way  the  donor,  an 
individual  to  whom  the  donor  is  related 
by  blood  or  marriage  or  with  whom  tire 
donor  has  a  close  personal  relationship, 
or  an  individual,  entity,  or  organization 
with  whom  the  donor  shares  a  financial 
interest. 

(c)  The  receipt  of  a  grant,  subgrant,  or 
contract  under  section  713  of  the  Act  or 
a  grant,  subgrant,  or  assistance  contract 
under  section  723  of  the  Act  from  the 
DSU  is  not  considered  a  benefit  to  the 
donor  of  a  cash  contribution  for 
purposes  of  paragraph  (b)  of  this  section 
if  the  grant,  subgrant,  or  contract  was 
awarded  under  the  State's  regular 
competitive  procedures. 
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(d)  For  purposes  of  this  section,  a 
donor  may  be  a  private  agency,  a  profit- 
making  or  nonprofit  organization,  or  an 
individual. 
(Authority:  29  U.S.C.  711(c)  and  796e-l(b)) 

§  365.14  What  conditions  relating  to  cash 
or  In-kind  contrit>utions  apply  to  awards  to 
grantees,  subgrantees,  or  contractors? 

(a)  A  State  may  not  condition  the 
award  of  a  grant,  subgrant.  or  contract 
under  section  713  of  the  Act  or  a  grant, 
subgrant,  or  assistance  contract  under 
section  723  of  the  Act  on  the 
requirement  that  the  applicant  for  the 
grant  or  subgrant  make  a  cash  or  in-kind 
contribution  of  any  particular  amount  or 
value  to  the  State. 

(b)  An  individual,  entity,  or 
organization  that  is  a  grantee  or 
subgrantee  of  the  State,  or  has  a  contract 
with  the  State,  may  not  condition  the 
award  of  a  subgrant  or  subcontract 
under  section  713  of  the  Act  or  section 
723  of  the  Act  on  the  requirement  that 
the  applicant  for  the  subgrant  or 
subcontract  make  a  cash  or  in-kind 
contribution  of  any  particular  amount  or 
value  to  the  State  or  to  the  grantee  or 
contractor  of  the  State. 

(Authority:  29  U.S.C.  7n(i:)and  796e-l{b)) 

§  365. 1 5    What  requirements  apply  if  the 
State's  non-Federal  share  is  in  kind? 

Subject  to  §  365.14.  in-kind 
contributions  may  be — 

(a)  Used  to  meet  the  matching 
requirement  under  section  712(b)  of  the 
Act  if  the  in-kind  contributions  meet  the 
requirements  of  34  CFR  80.24{t))(7) 
through  (g)  and  if  the  in-kind 
contributions  would  be  considered 
rllowable  costs  under  this  part,  as 
deterniined  by  the  cost  principles  made 
applicable  by  either  subpart  Q  of  34  CFR 
part  74  or  34  CFR  80.22.  as  appropriate; 
and 

(b)  Made  to  the  program  or  project  by 
the  State  or  by  a  third  party  (i.e.,  an 
individual,  entity,  or  o.'^anization, 
whether  local,  public,  private,  for  profit, 
or  nonprofit),  including  a  third  party 
thfl  is  a  grantee,  subgrantee,  or 
contractor  that  is  receiving  or  will 
receive  assistance  under  sections  713  or 
723  of  the  Act. 

(Authority:  29  U.S.C.  711(c)  and  796e-l(b)) 

§365.16    What  requirements  apply  to 
refunds  and  ret>ates? 

The  following  must  be  treated  as  a 
reduction  of  expenditures  charged  to  the 
grant,  subgrcmt.  or  contract  awarded 
under  this  part  and  may  not  be  used  for 
meeting  the  State's  matching 
requirement  under  section  712(b)  of  the 
Act: 


(a)  Rebates,  deductions,  refunds, 
discounts,  or  reductions  to  the  price  of 
goods,  products,  equipment,  rental 
property,  real  property,  or  services. 

(b)  Premiums,  bonuses,  gifts,  and  any 
other  payments  related  to  the  purchase 
of  goods,  products,  equipment,  rental 
property,  real  property,  or  services. 

(Authority:  29  U.S.C.  711(c).  796e-l{l>).  and 
O.MB  Circulars  A-87  and  A-122) 

Subpart  C — For  What  Purpose  Are 
Funds  Authorized  or  Required  To  Be 
Used? 

§  365.20    What  are  the  authorized  uses  of 
funds? 

The  State  may  use  funds  received 
under  this  part  to  support  the  activities 
listed  in  §  365.1  and  to  meet  its 
obligation  under  section  704(e)  of  the 
Act  and  34  CFR  364.43(b). 

(Authority:  29  U.S.C.  796e-2) 

§  365.21    What  funds  may  the  State  use  to 
provide  the  IL  core  services? 

(a)  In  providing  IL  services  as 
required  under  section  704(e)  of  tlie  Act 
and  34  CFR  364.43(b).  a  State  may  use 
funds  provided  under  this  part  to 
provide  directly,  or  tbiTough  grants  or 
contracts,  the  following  IL  core  services: 

(1)  Information  and  referral  services 

(2)  IL  skills  training. 

(3)  Peer  counseling,  including  cross- 
disability  peer  counseling. 

(4)  Individual  and  systems  advocacy. 

(b)  Information  and  referral  services 
may  be  provided  independently  of  the 
other  services  described  in  paragraph  (a) 
of  this  section  and  without  regard  tn 
subpart  C  of  34  CFR  part  366. 

(Authority:  29  U.S.C.  711(c)  and  796c(e)) 

§  365.22    What  additional  IL  services  may 
the  State  provide? 

In  addition  to  IL  core  services  that  the 
State  is  required  to  provide  under 
section  704(e)  of  the  Act  and  34  CFR 
364.43(b).  the  State  may  use  funds 
received  under  part  B  of  Chapter  1  of 
title  VII  of  the  Act  to  provide  the  IL 
services  defined  in  34  CFR  364.4 
(Independent  living  services). 

(Authority:  29  U.S.C.  796e-2(l)) 

§  365.23    How  does  a  State  make  a 
subgrant  or  enter  into  a  contract? 

If  a  State  makes  a  subgrant  or  enters 
•into  a  contract  to  provide  IL  services  to 
meet  its  obligation  under  section  704(e) 
of  the  Act — 

(a)  The  provisions  of  this  part  apply 
to  both  the  State  and  the  entity  or 
individual  to  whom  it  awards  a  subgrant 
or  with  whom  it  enters  into  a  contract: 
and 

(b)  The  provisions  concerning  the 
administration  of  subgrants  and 


contracts  in  34  CFR  parts  76  and  80 
apply  to  the  State. 

(Authority:  29  U.S.C.  711(c).  796c(n.  and 
796e-2) 

Cross-refierence:  See  34  CFR  parts  74,  76. 
and  80. 

Subpart  D — What  Conditions  Must  Be 
Met  After  an  Award? 

§  365.30    What  are  the  standards  for 
processing  referrals  and  applications? 

The  DSU  shall  develop,  establish,  and 
maintain  written  standards  and 
procedures  to  be  applied  by  the  service 
provider  to  assure  expeditious  and 
equitable  handling  of  referrals  and 
applications  for  IL  sen-iccs  from 
individuals  with  significant  disabilities. 

(.Authority:  29  U.S.C.  711(c)  and  796e) 

§  365.31    What  are  the  standards  for 
service  providers? 

(a)  The  DSU  shall  develop,  establish, 
make  available  to  the  public,  maintain, 
and  implement  written  minimum 
standards  for  the  provisicn  of  IL 
services  to  be  met  by  providers  that  do 
not  meet  the  standards  and  assurances 
in  section  725  of  the  Act  and  subparts 
F  and  G  of  34  CFR  part  366  and  that  are 
used  by  the  DSU  to  provide  IL  services 
to  individuals  with  significant 
disabilities. 

(b)  The  DSU  shall  assure  tiiat 
participating  sen'ice  providers  m('s;t  nil 
applicable  State  licensure  or 
certification  roquircraonts. 

(Authority:  29  U.S.C.  711(c)) 

PART  36e— CENTERS  FOR 
INDEPENDENT  LIVING 
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unless  otherwise  noted. 


Subpart  A— General 

§  366.1    What  is  the  Centers  for 
independent  Living  (CIL)  program? 

The  CIL  program  provides  financial 
assistance  for  planning,  conducting, 
administering,  and  evaluating  centers 
for  independent  living  (centers)  that 
comply  with  the  standards  and 
assurances  in  section  725  (b)  and  (c)  of 
the  Act.  consistent  with  the  design 
included  in  the  State  plan  pursuant  to 
34  CFR  364.25  for  establishing  a 
statewide  network  of  centers. 

(Authority:  29  U.S.C  796f.  796f-l (a)(2).  and 
796f-2(a)(l)(A)(ii)) 

§  366.2    What  agencies  are  eligible  for 
assistance  under  the  CIL  program? 

(a)  In  any  State  in  which  the  Secretary 
has  approved  the  State  plan  required  by 
section  704  of  the  Act.  an  appHcant  may 
receive  a  grant  under  subparts  C  or  D  of 
this  part,  as  applicable,  if  the  applicant 
demonstrates  in  its  application 
submitted  pursuant  to  §  366.21.  366.24, 
366.33,  366.35.  or  366.36  that  it— 

(1)  Has  the  power  and  authority  to— 
(i)  Carry  out  the  purpose  of  part  C  of 

title  VII  of  the  Act  and  perform  the 
functions  listed  in  section  725  (b)  and 
(c)  of  the  Act  and  subparts  F  and  G  of 
this  part  within  a  community;  and 
(ii)  Receive  and  administer — 

(A)  Funds  under  this  part; 

(B)  Funds  and  contributions  from 
private  or  public  sources  that  may  be 
used  in  support  of  a  center;  and 

(C)  Funds  from  other  public  and 
private  programs;  and 

(2)  Is  able  to  plan,  conduct, 
administer,  and  evaluate  a  center 
consistent  with  the  standards  and 
assurances  in  section  725  (b)  and  (c)  of 
the  Act  and  subparts  F  and  G  of  this 
part. 

(b)  An  applicant  is  eligible  to  apply  as 
a  new  center  if  it — 

(1)  Has  never  received  funds  under 
part  C  of  chapter  1  of  title  VII  of  the  Act; 

(2)  Proposes  the  expansion  of  an 
existing  center  through  the 
establishment  of  a  separate  and 
complete  facility  at  a  different 
gpoCTaphical  location;  or 

(3)  Receives  assistance  under  part  B  of 
chapter  1  of  title  VTI  of  the  Act  (or 


received  assistance  under  part  A  of  title 
VII  of  the  Act  as  in  effect  on  October  28. 
1992)  for  a  fiscal  year  for  the  general 
operation  of  a  center;  and 

(4)  Meets  the  requirements  of 
§366.24; 

(c)  A  Slate  that  received  assistance  in 
fiscal  year  (FY)  1993  to  directly  operate 
a  center  in  accordance  with  section 
724(a}  of  the  Act  is  eligible  to  continue 
to  receive  assistance  under  this  part  to 
directly  operate  that  center  for  FY  1994 
or  a  succeeding  fiscal  year  if.  for  the 
fiscal  year  for  which  assistance  is 
sought — 

(1)  No  nonprofit  private  agency 
submits  and  obtains  approval  of  an 
acceptable  application  under  sections 
722  or  723  of  the  Act  or  §  366.21  or 

§  366.24  to  operate  a  center  for  that 
fiscal  year  before  a  date  specified  by  the 
Secretary;  or 

(2)  After  funding  all  appfications  so 
submitted  and  approved,  the  Secretary 
determines  that  hinds  remain  available 
to  provide  that  assistance. 

(d)  Except  for  the  requirement  that  the 
center  be  a  private  nonprofit  agency,  a 
center  that  is  operated  by  a  State  that 
receives  assistance  under  paragraph  (a), 
[b).  or  (c)  of  this  section  shall  comply 
with  all  of  the  requirements  of  Fart  C  of 
title  VII  of  the  Act  and  the  requirements 
in  subparts  C  or  D.  as  applicable,  and  F 
of  this  part. 

(e)  Eligibility  requirements  for 
assistance  under  Subpart  B  of  this  part 
are  described  in  §  366.10. 

(Authority:  29  U.S.C.  7n(c).  796f-l(b)  and 
(.i)(3).  796f-2(b).  and  796f-3(a)(2)  and  (b)) 

§  366.3    What  activities  may  the  Secretary 
fund? 

(a)  An  eligible  agency  mav  use  funds 
awarded  under  subpart  B  o/this  part  to 
carry  out  activities  described  in 
§366.1 1(b). 

(b)  An  eligible  agency  may  use  funds 
awarded  under  subparts  C  and  D  of  this 
part  to^ 

(1)  Flan,  conduct,  administer,  and 
evaluate  centers  that  comply  with  the 
standards  and  assurances  in  section 
725(b)  and  (c)  of  the  Act; 

(2)  Promote  and  practice  the 
independent  living  (IL)  philosophy  in 
accordance  with  Evaluation  Standard  1 
("Philosophy"); 

(3)  Provide  IL  services  (including  IL 
core  services  and.  as  appropriate,  a 
combination  of  any  other  IL  services 
specified  in  section  7(30)(B)  of  the  Act) 
to  individuals  with  a  range  of  significant 
disabilities  in  accordance  with 
Evaluation  Standards  2  and  5 
("Provision  of  services  "  and 
"Independent  living  core  services," 
respectively); 
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(4)  Facilitate  the  development  and 
achievement  of  IL  goals  selected  by 
individuals  with  significant  disabilities 
who  seek  assistance  from  the  center  in 
accordance  with  Evaluation  Standard  3 
("Independent  living  goals"); 

(3)  Increase  the  availability  and 
improve  the  quahty  of  community 
options  for  independent  living  in  order 
to  faciUtate  the  development  and 
achievement  of  IL  goals  by  individuals 
with  significant  disabilities  in 
accordance  with  Evaluation  Standard  4 
("Community  options"); 

(6)  Increase  the  capacity  of 
communities  within  the  service  area  of 
the  center  to  meet  the  needs  of 
individuals  with  significant  disabilities 
in  accordance  with  Evaluation  Standard 
6  ("Activities  to  increase  community 
capacity"); 

(7)  Conduct  resource  development 
activities  to  obtain  funding  from  sources 
other  than  chapter  1  of  title  VII  of  the 
Act  in  accordance  with  Evaluation 
Standard  7  (Resource  development 
activities);  and 

(8)  Conduct  activities  necessary  to 
comply  with  the  assurances  in  section 
725(c)  of  the  Act.  including,  but  not 
limited  to  the  following: 

(i)  Aggressive  outreach  regarding 
services  provided  through  the  center  in 
an  effort  to  reach  populations  of 
individuals  v\'ith  significant  disabilities 
that  are  unserved  or  underserved  by 
programs  under  title  VII  of  the  Act, 
especially  minority  groups  and  urban 
and  rural  populations. 

(ii)  Training  for  center  staff  on  how  to 
serve  unserved  and  underserved 
populations,  including  m.inority  groups 
and  urban  and  rural  populations. 

(Authority:  29  U.S.C.  796f  through  796f-4) 
(Cross-reference:  See  §366.71  in  Subpart  G.) 

§  366.4    What  regulations  apply? 

The  following  regulations  apply  to  the 
CIL  program; 

(a)  The  regulations  in  34  CFR  part 
364. 

(b)  The  regulations  in  this  part  366. 

(AiJlhonty-  29  U  S.C  7n(c)  and  79Gf-79Gf- 
5) 

§  366.5    How  are  program  funds  allotted? 

(d)  The  Secretary  allots  Federal  funds 
appropriated  for  FY  1994  and 
subsequent  fiscal  years  for  the  CIL 
program  to  each  State  in  accordance 
with  the  requirements  of  section  721  of 
the  Act. 

(b)(1)  After  the  Secretary  makes  the 
reservation  required  by  section  721(b)  of 
the  Act.  the  Secretary  makes  an 
allotment,  from  the  remainder  of  the 
amount  appropriated  for  a  fiscal  year  to 
carry  out  Part  C  of  Title  VII  of  the  Act. 


to  each  State  whose  State  plan  has  been 
approved  under  section  706  of  the  Act 
and  34  CFR  part  364. 

(2)  The  Secretary  makes  the  allotment 
under  paragraph  (b)(1)  of  this  section 
subject  to  sections  721(c)(1)(B)  and  (C), 
721(c)(2)  and  (3).  and  721(d)  of  tlie  Act. 

(Authority:  29  U.S.C.  796f) 

Subpart  B — Training  and  Technical 
Assistance 

§  366.1 0    What  agencies  are  eligible  for 
assistance  to  provide  training  and  technical 
assistance? 

Entities  that  have  experience  in  the 
operation  of  centers  are  eligible  to  apply 
for  grants  to  provide  training  and 
technical  assistance  under  section 
721(b)  of  the  Act  to  eligible  agencies, 
centers,  and  Statewide  Independent 
Living  Councils  (SILCs). 

(Authority:  29  U.S.C.  796f{b)(l)) 

§  366. 1 1    What  financial  assistance  does 
the  Secretary  provide  for  training  and 
technical  assistance? 

(a)  From  funds,  if  any,  reserved  under 
section  721(b)(1)  of  the  Act  to  carry  out 
the  purposes  of  this  subpart,  the 
Secretary  makes  grants  to.  and  enters 
into  contracts,  cooperative  agreements, 
and  other  arrangements  with,  entities 
that  have  experience  in  the  operation  of 
centers. 

(b)  An  entity  receiving  assistance  in 
accordance  with  paragraph  (a)  of  this 
section  shall  provide  training  and 
technical  assistance  to  ehgible  agencies, 
centers,  and  SILCs  to  plan,  develop, 
conduct,  administer,  and  evaluate 
centers. 

(Authority:  29  U.S.C.  796f(b)(l)-(,-})) 

§  366.12    How  does  tt>e  Secretary  make  an 
award? 

(a)  To  be  eligible  to  receive  a  grant  or 
enter  into  a  contract  or  other 
arrangement  under  section  721(b)  of  the 
Act  and  this  subpart,  an  applicant  shall 
submit  an  application  to  the  Secretary 
containing  a  proposal  to  provide 
training  and  technical  assistance  to 
eligible  agencies,  centers,  and  SILCs  and 
any  additional  information  at  the  time 
and  in  the  maimer  that  tlie  Secretary 
may  require. 

(d)  Tne  Secretary  provides  for  peer 
review  of  grant  applications  by  panels 
that  include  persons  who  are  not 
Federal  government  employees  and  who 
have  experience  in  the  operation  of 
centers. 

(.\uthority:  29  U.S.C.  711(c)  and  796f(b)) 

§366.13    How  does  the  Secretary 
determine  funding  priorities? 

In  making  awards  under  this  section, 
the  Secretary  determines  funding 


priorities  in  accordance  with  the 
training  and  technical  assistance  needs 
identified  by  the  survey  of  SILCs  and 
centers  required  by  section  721(b)(3)  of 
the  Act. 

(Authority:  29  U.S.C.  796flb)(3)) 

§  366. 1 4    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  each 
application  for  a  grant  under  this 
subpart  on  the  basis  of  the  criteria  In 
§366.15. 

(b)  The  Secretary  awards  up  to  lOO 
points  for  these  criteria. 

(c)  The  maximum  possible  score  for 
each  citerion  is  indicated  in 
parentheses. 

(.Authority:  29  U.S.C.  796f(b)(3)) 

§  366. 15    What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  applications  for  new 
awards  for  training  and  technical 
assistance: 

(a)  Meeting  the  purposes  of  the 
program  (30  points). 

The  Secretary  reviews  each 
application  to  determine  how  well  the 
project  will  be  able  to  meet  the  purpose 
of  the  program  of  providing  training  and 
technical  assistance  to  eligible  agencies, 
centers,  and  SILCs  with  respect  to 
planning,  developing,  conducting, 
administering,  and  evaluating  centers, 
including  consideration  of — 

(1)  The  objectives  of  the  project;  and 

(2)  How  the  objectives  further  training 
and  technical  assistance  with  respect  to 
planning,  developing,  conducting, 
administering,  and  evaluating  centers. 

(b)  Extent  of  need  for  the  project  (20 
points).  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  Title  VII  of  the  Act. 
including  consideration  of — 

(1)  The  needs  addressed  by  the 
project; 

(2)  How  the  applicant  identified  those 
needs; 

(3)  How  those  needs  will  be  met  by 
the  project;  and 

(4)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(c)  Plan  of  operation  (15  points).  The 
Secretary  reviews  each  application  for 
information  that  shows  the  quality  of 
the  plan  of  operation  for  the  project, 
including — 

(1)  The  quality  of  the  design  of  the 
project; 

(2)  The  extent  to  which  the  plan  of 
management  ensures  proper  and 
efficient  administration  of  the  project; 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 
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(4)  The  quahty  of  the  appUcant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(5)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age.  or  disability. 

(d)  Quality  of  key  personnel  [7 
points). 

(1)  The  Secretary'  reviews  each 
application  for  information  that  shows 
the  qualiHcations  of  the  key  personnel 
the  applicant  plans  to  use  on  the 
project,  including — 

(i)  The  qualifications  of  the  project 
director,  if  one  is  to  be  used; 

(ii)  The  qualifications  of  each  of  the 
other  management  and  decision-making 
personnel  to  be  used  in  the  project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (d)(1)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project; 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regaiti  to  race,  color,  national  origin, 
gender,  age,  or  disability;  and 

(v)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally  under- 
represented,  including  members  of 
racial  or  ethnic  minority  groups, 
women,  persons  with  disabilities,  and 
elderly  individuals. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (d)(1)  (i) 
and  (ij)  of  this  section,  the  Secretary 
considers — 

(i)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(ii)  Any  other  qualifications  that 
pertain  to  the  objectives  of  the  project. 

(e)  Budget  ana  cost  effectiveness  (5 
points).  The  Secretary  reviews  each 
application  for  information  that  shows 
the  extent  to  which — 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(f)  Evaluation  plan  (5  points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project; 

(2)  Will  determine  how  successful  the 
project  is  in  meeting  its  goals  and 
objectives;  and 

(3)  Are  objective  and  produce  data 
that  are  quantifiable. 


(Cross-referente:  See  34  CFR  75.590.)    * 

(g)  Adequacy  of  resources  (3  points). 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including 
facilities,  equipment,  and  supplies. 

(h)  Extent  of  prior  experience  (15 
points).  The  Secretary  reviews  each 
application  to  determine  the  extent  of 
experience  the  applicant  has  in  the 
operation  of  centers  and  with  providing 
training  and  technical  assistance  to 
centers,  including — 

(1)  Training  and  technical  assistance 
with  planning,  developing,  and 
administering  centers; 

(2)  The  scope  of  training  ajid 
technical  assistance  provided,  including 
methods  used  to  conduct  training  and 
technical  assistance  for  centers; 

(3)  Knowledge  of  techniques  and 
approaches  for  evaluating  centers;  and 

(4)  The  capacity  for  providing  training 
and  technical  assistance  as 
demonstrated  by  previous  experience  in 
these  areas. 

(Authority:  29  U.S.C.  711(c)  and  796f(b)) 

Subpart  C— Grants  to  Centers  for 
independent  Living  (Centers)  in  States 
in  Wiiich  Federal  Funding  Exceeds 
State  Funding 

§  366.20    When  does  the  Secretary  award 
grants  to  centers? 

The  Secretary  awards  grants  to  centers 
in  a  State  in  a  fiscal  year  if — 

(a)  The  amount  of  Federal  funds 
allotted  to  the  State  under  section  721 
(c)  and  (d)  of  the  Act  to  suppwrt  the 
general  operation  of  centers  is  greater 
than  the  amount  of  State  funds 
earmarked  for  the  same  purpose,  as 
determined  pursuant  to  §§  366.29  and 
366.31;  or 

(b)  The  Director  of  a  designated  State 
unit  (DSU)  does  not  submit  to  the 
Secretary  and  obtain  approval  of  an 
application  to  award  grants  under 
section  723  of  the  Act  and  §366.32  (a) 
and  (b). 

(Authority:  29  U.S.C.  796f-l  and  796f- 
2(a)(2)) 

§  366.21     What  are  the  application 
requirements  for  existing  eligible  agencies? 

To  be  eligible  for  assistance,  an 
eligible  agency  shall  submit — 

(a)  An  application  at  the  time,  in  the 
manner,  and  containing  the  information 
that  is  required; 

fb)  An  assurance  that  the  eligible 
agency  meets  the  requirements  of 
§366.2;  and 

(c)  The  assurances  required  by  section 
725(c)  of  the  Act  and  subpart  F  of  this 
part. 

(Authority:  29  U.S.C.  796f-l(b)) 


§  366.22    What  is  the  order  of  priorities? 

(a)  In  accordance  with  a  State's 
allotment  and  to  the  extent  funds  are 
available,  the  order  of  priorities  for 
allocating  funds  among  centers  within  a 
State  is  as  follows: 

(1)  Existing  centers,  as  described  in 

§  366.23,  that  comply  with  the  standards 
and  assurances  in  section  725  fb)  and  (c) 
of  the  Act  and  subparts  F  and  G  of  this 
part  first  receive  the  level  of  funding 
each  center  received  in  the  previous 
year.  However,  any  funds  received  by  an 
e.xisting  center  to  establish  a  new  center 
at  a  different  geographical  location 
pursuant  to  proposed  §  366.2(b)(2)  are 
not  included  in  determining  the  level  of 
funding  to  the  existing  center  in  any 
fiscal  year  that  the  new  center  applies 
for  and  receives  funds  as  a  separate 
center. 

(2)  E.xisting  centers  that  meet  the 
requirements  of  paragraph  (a)(1)  of  this 
section  then  receive  a  cost-of-Uving 
increase  in  accordance  with  procedures 
consistent  with  section  721(c)(3)  of  the 
Act. 

(3)  New  centers,  as  described  in 
§  366.2(b).  that  comply  with  the 
standards  and  assurances  in  section 
725(b)  and  (c)  of  the  Act  and  subparts 
F  and  G  of  this  part. 

(b)  If,  after  meeting  the  priorities  in 
paragraphs  (a)  (1)  and  (2)  of  this  section, 
there  are  insufficient  funds  under  the 
State's  allotment  under  section  721  (c) 
and  (d)  of  the  Act  to  fund  a  new  center 
under  paragraph  (a)(3)  of  this  section, 
the  Secretary  may — 

(1)  Use  the  excess  funds  in  the  State 
to  assist  existing  centers;  or 

(2)  Reallot  these  funds  in  accordance 
with  section  721(d)  of  the  Act. 

(Authority:  29  U.S.C.  711(c)  and  796f-l(e)) 

§  366.23    What  grants  must  be  made  to 
existing  eligible  agencies? 

(a)  In  accordance  with  the  order  of 
priorities  established  in  §  366.22,  an 
eligible  agency  may  receive  a  grant  if  the 
eligible  agency  demonstrates  in  its 
application  that  it — 

(1)  Meets  the  requirements  in  §  366.21 
or  §366.24; 

(2)  Is  receiving  funds  under  Part  C  of 
Title  Vn  of  the  Act  on  September  30, 
1993;  and 

(3)  Is  in  compliance  vvith  the  program 
and  fiscal  standards  and  assurances  in 
section  725  (b)  and  (c)  of  the  Act  and 
subparts  F  and  G  of  this  part.  (The 
indicators  of  minimum  compliance  in 
subpart  G  of  this  part  are  used  to 
determine  compliance  with  the 
evaluation  standards  in  section  725(b)  of 
the  Act.) 

(b)  For  purposes  of  this  section,  an 
eligible  agency  is  receiving  funds  under 
Part  C  of  Title  VII  of  the  Act  on 
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September  30, 1993.  if  it  was  awarded 
a  grant  on  or  before  that  date,  i.e., 
during  FY  1993. 

(.Authority:  29  U.S.C  796f-l(c)) 

§  366.24  How  is  an  award  made  to  a  new 
center? 

(a)  To  apply  for  a  grant  as  a  new 
center,  an  eligible  agency  shall — 

(1)  Meet  the  requirements  of 

§  366.2(b); 

(2)  Submit  an  application  that  meets 
the  requirements  of  §  366.21;  and 

(3)  Meet  the  requirements  of  this 
section. 

(b)  Subject  to  the  order  of  priorities 
established  in  §  366.22,  a  grant  for  a  new 
center  may  be  awarded  to  the  most 
qualified  eligible  agency  that  applies  for 
hinds  under  this  section,  if — 

(1)  (i)  No  center  serves  a  geographic 
area  of  a  State;  or 

(ii)  A  geographic  area  of  a  State  is 
underserved  by  centers  serving  other 
areas  of  the  State; 

(2)  The  eligible  agency  proposes  to 
serve  the  geographic  area  that  is 
unserved  or  underserved  in  the  State; 
and 

(3)  The  increase  in  the  allotment  of 
the  State  under  section  721  of  the  Act 
for  a  Fiscal  year,  as  compared  with  the 
immediately  preceding  fiscal  year,  is 
sufficient  to  support  an  additional 
center  in  the  State. 

(c)  The  establishment  of  a  new  center 
under  this  subpart  must  be  consistent 
vvitli  the  design  included  in  the  State 
plan  pursuant  to  34  CFR  364.25  for 
establishing  a  statewide  network  cf 
centers. 

(d)  An  applicant  may  satisfy  \hi 
requirements  of  paragraph  (c)  of  Ihi^ 
section  by  submitting  appropriate 
documentation  demonstrating  that  th\ 
establishment  of  a  new  center  is 
consistent  with  the  design  in  the  State 
plan  required  by  34  CFR  364.25. 

(Authority:  29  U.S.C.  796f-l(d)) 

§  366.25  What  additional  factor  does  the 
Secretary  use  in  maldng  a  grant  for  a  new 
center  under  §  366.247 

In  selecting  from  among  applicants  for 
a  grant  under  §  366.24  for  a  new  center, 
the  Secretary  considers  comments 
regarding  the  application,  if  any,  by  the 
SILC  in  the  State  in  which  the  applicant 
is  located. 

(Authority:  29  U.S.C.  796f-l(d)(l)) 

§  366.26    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  each 
application  for  a  grant  under  this    . 
subpart  on  the  basis  of  the  criteria  m 
§366.27. 

(b)  The  Secretary  awards  up  to  100 
points  for  these  criteria. 


(c)The  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses. 

(Authority:  29  U.S.C  796f(b)(3)) 

§  366.27    What  selection  criteria  does  the 
Secretary  use? 

In  evaluating  each  application  for  a 
new  center  under  this  part,  the 
Secretary  uses  the  following  selection 
criteria: 

(a)  Extent  of  the  need  for  the  project 
(20  points). 

(1)  The  Secretary  reviews  each 
application  for  persuasive  evidence  that 
shows  the  exigent  to  which  the  project 
meets  the  specific  needs  for  the 
program,  including  considerations  of — 

(i)  The  needs  addressed  by  the 
project; 

(ii)  How  the  applicant  identified  those 
needs  (e.g.,  whether  from  the  1990 
census  data  or  other  current  sources); 

(iii)  How  those  needs  will  be  met  by 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(2)  The  Secretary  looks  for 
information  that  shows  that  the  need  for 
the  center  has  been  established  based  on 
an  assessment  of  the  ability  of  existing 
programs  and  facihties  to  meet  the  need 
for  IL  services  of  individuals  with 
significant  disabilities  in  the  geographic 
area  to  be  served. 

(3)  The  Secretary  looks  for 
information  that  shows — 

(i)  That  the  applicant  proposes  to 
establish  a  new  center  to  serve  a  priority 
service  area  that  is  identified  in  the 
current  State  plan;  and 

(ii)  The  priority  that  the  State  has 
placed  on  establishing  a  new  center  in 
this  proposed  service  area. 

(b)  Past  performance  (5  points).  The 
Secretary  reviews  each  application  for 
information  that  shows  the  past 
performance  of  the  applicant  in 
successfully  providing  services 
comparable  to  the  IL  core  services  and 
other  IL  services  listed  in  section  7  (29) 
and  (30)  of  the  Act  and  34  CFR  365.21 
and  365.22  and  other  services  that 
empower  individuals  with  significant 
disabilities. 

(c)  Meeting  the  standards  and  the 
assumnces  (25  points).  The  Secretary 
reviews  each  appfication  for 
information  that  shows — 

(1)  Evidence  of  demonstrated  success 
in  satisfying,  or  a  clearly  defined  plan 
to  satisfy,  the  standards  in  section 
725(b)  of  the  Act  and  subpart  G  of  this 
part;  and 

(2)  Convincing  evidence  of 
demonstrated  success  in  satisfying,  or  a 
clearly  defined  plan  to  satisfy,  the 
assurances  in  section  725(c)  of  the  Act 
and  subpart  F  of  this  part. 


(d)  Quality  of  key  personnel  {10 
points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the 
project,  including — 

(i)  The  qualifications  of  the  project 
director,  if  one  is  to  be  used; 

(ii)  The  qualifications  of  each  of  the 
other  management  and  decision-making 
personnel  to  be  used  in  the  project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (d)(1)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project; 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disability;  and 

(v)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally  under- 
represented,  including — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Persons  with  disabilities;  and 

(D)  Elderly  individuals. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (d)(1)  (i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(ii)  Any  other  qualifications  that 
pertain  to  the  objectives  of  the  project. 

(e)  Budget  ana  cost  effectiveness  (10 
points).  The  Secretary  reviews  each 
application  for  information  that  shows 
the  extent  to  which — 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(0  Evaluation  plan  (5  points). 

The  Secretary  reviews  each 
appUcation  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project,  including  the  extent  to  which 
the  applicant's  methods  of  evaluation — 

(1)  Are  appropriate  for  the  project; 

(2)  Will  determine  how  successful  the 
project  is  in  meeting  its  goals  and 
objectives;  and 

(3)  Are  objective  and  produce  data 
that  «re  quantifiable. 

(Cross-reference:  See  34  CFR  75.590) 

(g)  Plan  of  operation  (20  points).  The 
Secretary  reviews  each  application  for 
information  that  shows  the  quality  of 
the  plan  of  operation  for  the  project, 
including — 
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(1)  The  quality  of  the  design  of  the 
project; 

(2)  The  extent  to  which  the  plan  of 
management  ensures  proper  and 
efficient  administration  of  the  project; 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(4)  The  quality  and  adequacy  of  the 
applicant's  plan  to  use  its  resources 
(including  funding,  facilities, 
equipment,  and  supplies)  and  personnel 
to  achieve  each  objective; 

|5)  How  the  applicant  will  ensiu^  that 
prpject  participants  who  are  otherwise 
eli^ble  to  participate  are  selected 
wifhout  regard  to  race,  color,  national 
origin,  gender,  age,  or  disability;  and 

(8)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  to 
services  for  eligible  project  participants 
who  are  members  of  groups  that  have 
been  traditionally  under-represented, 
including — 

(i)  Members  of  racial  or  ethnic 
mihority  groups; 

(ii)  Women; 

iji)  Elderly  individuals;  and 

fV)  Children  and  youth, 
i)  Involvement  of  individuals  with 
si^ificant  disabilities  (5  points). 

Cl)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  individuals  with  significant 
disiabilities  are  appropriately  involved 
in  conducting  center  activities. 

(2)  The  Secretary  looks  for 
information  that  shows  that  individuals 
with  significant  disabilities  or  their 
pai?8nts,  guardians,  or  other  legally 
authorized  representatives  or  advocates, 
as  appropriate,  will  be  substantially 
involved  in  planning,  policy  dirc-ction, 
and  management  of  the  center,  and,  to 
tha  greatest  extent  possible,  that 
individuals  with  significant  disabilities 
will  be  employed  by  the  center. 

(Authority:  29  U.S.C  796f-l(d)(2)(B)) 

§  366.28    Under  what  circumstances  may 
the  Secretary  award  a  grant  to  a  center  In 
one  State  to  serve  Individuals  in  another 
State? 

(a)  The  Secretary  may  use  funds  firom 
the  allotment  of  one  State  to  award  a 
grant  to  a  center  located  in  another  State 
if  the  Secretary  determines  that  the 
proposal  of  the  out-of-State  center  to 
serve  individuals  vdth  significant 
disabilities  who  reside  in  the  other  State 
is  consistent  with  the  State  plan  of  the 
State  in  which  these  individuals  reside. 

(b)  An  applicant  shall  submit 
documentation  demonstrating  that  the 
arrangements  described  in  paragraph  (a) 
of  this  section  are  consistent  with  the 
State  plan  of  the  State  in  which  the 
indi\iduals  reside. 


(Authority:  29  U.S.C  711(c)  and  796f(c)  and 
(d)) 

Subpart  D— Grants  to  Centers  In  States 
in  Which  State  Funding  Equals  or 
Exceeds  Federal  Funding 

Determining  Whether  State  Funding 
Equals  or  Exceeds  Federal  Funding 

§  366.29    When  may  the  Director  of  the 
designated  State  unit  (DSU)  award  grants  to 
centers? 

(a)  The  Director  of  the  DSU  (Director) 
may  award  grants  under  section  723  of 
the  Act  and  this  subpart  to  centers  in  a 
State  in  a  fiscal  year  if — 

(1)  The  Director  submits  to  the 
Secretary'  and  obtains  approval  of  an 
application  to  award  grants  for  that 
fiscal  year  under  section  723  of  the  Act 
and  §  366.32  (a)  and  (b);  and 

(2)  The  Secretary  determines  that  the 
amount  of  State  funds  that  were 
earmarked  by  the  State  to  support  the 
general  operation  of  centers  meeting  the 
requirements  of  Part  C  of  Chapter  1  of 
Title  VII  of  the  Act  in  the  second  fiscal 
year  preceding  the  fiscal  year  for  which 
the  application  is  submitted  equaled  or 
exceeded  the  amount  of  funds  allotted 
to  the  State  under  section  721  (c)  and  (d) 
of  the  Act  (or  Fart  B  of  Title  VII  of  the 
Act  as  in  effect  on  October  28. 1992)  for 
that  preceding  fiscal  year. 

(b)  For  purposes  of  seciion 
723{a)(l){A)(iii)  of  the  Act  and  this 
subpart,  the  second  fiscal  year 
preceding  the  fiscal  year  for  which  the 
State  submits  an  application  to 
administer  the  CIL  program  is 
considered  the  "preceding  fiscal  year." 
Example:  If  FY  1995  is  the  fiscal  year  for 
which  the  State  submits  an  application 
to  administer  the  CIL  program  under 
this  subpart,  FY  1993  is  the  "preceding 
fiscal  year."  In  determining  the 
"preceding  fiscal  year"  under  this 
subpart,  the  Secretary  makes  any 
adjustments  necessary  to  accommodate 
a  State's  multi-year  funding  cycle  or 
fiscal  year  that  does  not  coincide  with 
the  Federal  fiscal  year. 

(Authority:  29  U.S.C.  796f-2(a)(3)) 

§  366.30    What  are  earmarked  funds? 

(a)  For  purposes  of  this  subpart,  the 
amount  of  State  funds  that  were 
earmarked  by  a  State  to  support  the 
general  operation  of  centers  does  not 
include — 

(1)  Federal  funds  used  for  the  general 
operation  of  centers; 

(2)  State  funds  used  to  purchase 
services  from  a  center,  including  State 
funds  used  for  grants  or  contracts  for 
personal  assistance  or  skills  training; 

(3)  State  attendant  care  fimds;  or 

(4)  Social  Security  Administration 
reimbursement  funds. 


(b)  For  purposes  of  this  subpwirt. 
"earmarked  hinds"  means  funds 
appropriated  by  the  State  and  expressly 
or  clearly  identified  as  State 
expenditures  in  the  relevant  fiscal  year 
for  the  sole  purpose  of  funding  the 
general  operation  of  centers. 

(Authority:  29  U.S.C.  711(c)  and  796f- 
2(a)(1)(A)) 

§  366.31    What  happens  if  the  antount  of 
earmarked  funds  does  not  equal  or  exceed 
the  amount  of  Federal  funds  for  a  preceding 
fiscal  year? 

If  the  State  submits  an  application  to 
administer  the  CIL  program  under 
section  723  of  the  Act  and  this  subpart 
for  a  fiscal  year,  but  did  not  earmark  the 
amount  of  State  funds  required  by 
§  366.29(a)(2)  in  the  preceding  fiscal 
year,  the  State  shall  be  ineligible  to 
make  grants  under  section  723  of  the 
Act  and  this  subpart  after  the  end  of  the 
fiscal  year  succeeding  the  preceding 
fiscal  year  and  for  each  succeeding 
fiscal  year. 

Example:  A  State  meets  the  eamiarking 
requirement  in  FY  1994. 

It  also  meets  this  requirement  in  FY  1995. 
However,  in  reviewing  the  State's  application 
to  administer  the  CIL  program  in  FY  1998, 
the  Secretary  determines  that  the  State  failed 
to  meet  the  earmarking  requirement  in  FY 
1996.  The  State  may  continue  to  award  grants 
in  FY  1997  but  may  .^ot  do  so  in  FY  1998 
and  succeeding  fiscal  years. 
(Authority:  29  U.S.C.  796f-2(aKl)(B)) 

Awarding  Grants 

§  366.32    Under  what  circumstances  may 
the  DSU  p>ake  grants? 

(a)  To  be  eligible  to  award  grants 
under  this  subpart  and  to  carry  out 
section  723  of  the  Act  for  a  fiscal  year, 
the  Director  must  submit  to  the 
Secretary  for  approval  an  application  at 
the  time  and  in  the  manner  that  the 
Secretary  may  require  and  that  includes, 
at  a  minimum — 

(1)  Information  demonstrating  that  the 
amoimt  of  funds  earmarked  by  the  State 
for  the  general  operation  of  centers 
meets  the  requirements  in  §  366.29(a)(1); 
and 

(2)  A  summary  of  the  annual  reports 
submitted  to  the  Director  from  centers 
in  accordance  with  §  366.50(n). 

(b)  If  the  amount  of  funds  earmarked 
by  the  State  for  the  general  operation  of 
centers  meets  the  requirements  in 

§  366.29(a)(1),  the  Secretary  approves 
the  application  and  designates  the 
Director  to  award  the  grants  and  cany 
out  section  723  of  the  Act. 

(c)  If  the  Secretary  designates  the 
Director  to  award  grants  and  carry  out 
section  723  of  the  Act  under  paragraph 
(b)  of  this  section,  the  Director  makes 
grants  to  eligible  agencies  in  a  State,  as 
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described  in  §  366.2.  for  a  fiscal  year 
from  the  amount  of  funds  allotted  to  the 
State  under  section  721  (c)  and  (d)  of  the 
Act. 

(d)  (1)  In  the  case  of  a  State  in  which 
there  is  both  a  DSU  responsible  for 
providing  IL  scr\  ices  to  the  general 
population  and  a  DSU  responsible  for 
providing  IL  services  for  individuals 
who  are  blind,  for  purposes  of  subparts 
D  and  E  of  this  part,  the  "Director"  shall 
be  the  Director  of  the  general  DSU. 

(2)  The  State  units  described  in 
paragraph  (d)(1)  of  this  section  shall 
periodically  consult  with  each  other 
v\ith  respect  to  the  provision  of  services 
for  individuals  who  are  blind. 

(e)  The  Director  may  enter  into 
assistance  contracts  with  centers  to 
carry  out  section  723  of  the  Act.  For 
purposes  of  this  paragraph,  an 
assistance  contract  is  an  instrument 
whose  principal  purpos«  is  to  transfer 
funds  allotted  to  the  State  under  section 
721(c)  and  (d)  of  the  Act  and  this  part 
to  an  eligible  agency  to  carry  out  section 
723  of  the  Act.  Under  an  assistance 
contract,  the  DSU  shall  assume  a  role 
consistent  with  that  of  the  Secretary 
under  section  722  of  the  Act.  If  the  DSU 
uses  an  assistance  contract  to  award 
funds  under  section  723  of  the  Act,  tlie 
DSU  may  not  add  any  requirements, 
tenns,  or  conditions  to  the  assistance 
contract  other  than  those  that  would  be 
permitted  if  the  assistance  contract  were 
a  grant  rather  than  an  assistance 
contract.  Under  an  assistance  contract, 
as  defined  in  this  paragraph,  the  role  of 
the  DSU  is  to  ensure  that  the  terms  of 
the  assistance  contract,  which  are 
established  by  Chapter  1  of  Title  VII  of 
the  Act  and  the  implementing 
regulations  in  this  part  and  34  CFR  part 
364,  are  satisfied. 

(f)  The  Director  may  not  enter  into 
procurement  contracts  with  centers  to 
carr)'  out  section  723  of  the  Act.  For 
purposes  of  this  paragraph,  a 
procurement  contract  is  an  instrument 
whose  principal  purpose  is  to  acquire 
(by  purchase,  lease,  or  barter)  property 
or  ser\ices  for  the  direct  benefit  or  use 
of  the  DSU.  Under  a  procurement 
contract,  the  DSU  prescribes  the  specific 
services  it  intends  to  procure  and  the 
terms  and  conditions  of  the 
procurement. 

(g)  In  the  enforcement  of  any  breach 
of  the  terms  arid  conditions  of  an 
assistance  contract,  the  DSU  shall 
follow  the  procedures  establirhcd  in 
§§  366.40  through  366.45. 

(Authority:  29  U.S.C.  711(c)  and  796f-2(a){2)) 


§  366.33    What  are  the  application 
requirements  for  existing  eligibie  agencies? 

To  be  eligible  for  assistance  under  this 
subpart,  an  eligible  agency  shall  comply 
with  the  requirements  in  §  366.21. 

(Authority:  29  L'.S.C.  796f-2(b)) 

§  366.34    What  is  the  order  of  priorities? 

(a)  Unless  the  Director  and  the 
chairperson  of  the  SILC.  or  other 
individual  designated  by  the  SILC  to  art 
on  behalf  of  and  at  the  direction  of  the 
SILC.  jointly  agree  on  another  order  of 
priorities,  the  Director  shall  follow  the 
order  of  priorities  in  §  366.22  for 
allocating  funds  among  centers  within  a 
State,  to  the  extent  funds  are  available. 

(b)  If  the  order  of  priorities  in  §  366.22 
is  followed  and,  after  meeting  the 
priorities  in  §  366.22(a)(1)  and  (2),  there 
are  insufficient  funds  under  the  State's 
allotment  under  section  721  (c)  and  (d) 
of  the  Act  to  fund  a  new  center  under 

§  366.22(a)(3).  the  Director  may— 

(1)  Use  the  excess  funds  in  tiie  State 
to  assist  existing  centers;  or 

(2)  Return  these  funds  to  the  Secrt^tary 
for  reallotment  in  accordance  with 
section  721(d)  of  the  Act. 

(.\iahority:  29  U.S.C.  711(c)  and  796f-2(e)) 

§  366.35    What  grants  must  be  made  to 
existing  eligibie  agencies? 

In  accordance  with  the  order  of 
priorities  established  in  §  366.34(a).  an 
eligible  agency  may  receive  a  grant 
under  this  subpart  if  the  eligible  agency 
meets  the  applicable  requirements  in 
§§  366.2,  366.21.  and  366.23. 

(Authority:  29  U.S.C.  796f-2(c)) 

§  366.36    How  Is  an  award  made  to  a  new 
center? 

To  be  eligible  for  a  grant  as  a  new 
center  under  this  subpart,  an  eligible 
agency  shall  meet  the  requirements  for 
a  new  center  in  §§  366.2(b)  and  366.24, 
except  that  the  award  of  a  grant  to  a  new 
center  under  this  section  is  subject  to 
the  order  of  priorities  in  §  366.34(a). 

(Authority:  29  U.S.C  796f-2(d)) 

§  366.37    What  procedures  does  the 
Director  of  the  OSU  (Director)  use  In  maldng 
a  grant  for  a  new  center? 

(a)  In  selecting  from  among  applicants 
for  a  grant  for  a  new  center  under 
§  366.24  of  this  subpart— 

(1)  The  Director  and  the  chairperson 
of  the  SILC,  or  other  individual 
designated  by  the  SILC  to  act  on  behalf 
of  and  at  the  direction  of  the  SILC,  shall 
jointly  appoint  a  peer  review  committee 
that  shall  rank  applications  in 
accordance  with  the  standards  and 
assurances  in  section  725  (b)  and  (c)  of 
the  Act  and  subparts  F  and  G  of  this  part 
and  any  criteria  jointly  established  by 


the  Director  and  the  chairperson  or 
other  designated  individual; 

(2)  The  peer  review  committee  shall 
consider  the  ability  of  each  applicant  to 
operate  a  center  and  shall  recommend 
an  applicant  to  receive  a  grant  under 
this  subpart,  based  on  either  the 
selection  criteria  in  §  366.27  or  tlie 
following: 

(i)  Eviaence  of  the  need  for  a  center, 
consistent  with  the  State  plan. 

(ii)  Any  past  performance  of  the 
applicant  in  providing  services 
comparable  to  IL  services. 

(iii)  The  plan  for  complying  with,  or 
demonstrated  success  in  complying 
with,  the  standards  and  the  assurances 
in  section  725  (b)  and  (c)  of  the  Aci  and 
subparts  F  and  G  of  this  part. 

(iv)  The  quality  of  key  personnel  of 
the  apphcant  and  the  involvement  of 
individuals  with  significant  disabilities 
by  the  applicant. 

(v)  The  budget  and  cost -effectiveness 
of  the  applicant. 

(vi)  The  evaluation  plan  of  the 
applicant. 

(vii)  The  ability  of  the  applicant  to 
carr>  out  the  plans  identified  in 
paragraphs  (a)(2)  (iii)  and  (vi)  of  this 
section. 

(b)  The  Director  shall  award  the  grant 
on  the  basis  of  the  recommendations  of  • 
the  peer  review  committee  if  the  actions 
of  the  committee  are  consistent  with 
Federal  and  State  law. 

(Authority:  29  U.S.C  79Cf-2(dH2)) 

§366.38    What  are  the  procedures  for 
review  of  centers? 

(a)  The  Director  shall,  in  accordance 
with  section  723  (g)(1)  and  (h)  of  the 
Act.  periodically  review  each  center 
receiving  funds  under  section  723  of  the 
Act  to  determine  whether  the  center  is 
in  compliance  with  the  standards  and 
assurances  in  section  725  (b)  and  (c)  of 
the  Act  and  subparts  F  and  G  of  this 
part. 

(b)  The  periodic  reviews  of  centers 
required  by  paragraph  (a)  of  tliis  section 
must  include  annual  on-site  compHance 
reviews  of  at  least  15  percent  of  the 
centers  assisted  under  section  723  of  the 
Act  in  that  State  in  each  year. 

(c)  Each  team  that  conducts  an  on-site 
compliance  review  of  a  center  shall 
include  at  least  one  person  who  is  not 
an  employee  of  the  designated  State 
agency,  who  has  experience  in  the 
operation  of  centers,  and  who  is  jointly 
selected  by  the  Director  and  the 
chairperson  of  the  SILC,  or  other 
individual  designated  by  the  SILC  to  act 
on  behalf  of  and  at  the  direction  of  the 
SILC. 

(d)  A  copy  of  each  review  under  thi.s 
section  shall  be  provided  to  the 
Secretary  and  the  SILC. 
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(Authority:  29  U.S.C.  711(c)  and  796f-2(e)(l) 
and  (h)) 

Subpart  E — Enforcement  and  Appeals 
Procedures 

§  366.39    What  procedures  does  the 
Secretary  use  for  enforcement? 

(a)  If  the  Secretary  determines  that 
any  center  receiving  hmds  under  this 
part  is  not  in  compliance  with  the 
standards  and  assurances  in  section  725 
fb)  and  (c)  of  the  Act  and  subparts  F  and 
G  of  this  part,  the  Secretary  immediately 
notifies  the  center,  by  certified  mail, 
return  receipt  requested,  or  other  means 
that  provide  proof  of  receipt,  that  the 
center  is  out  of  compliance.  The 
Secretary  also  offers  technical  assistance 
to  the  center  to  develop  a  corrective 
action  plan  to  comply  with  the 
stiandards  and  assurances. 

(b)  The  Secretary  terminates  all  funds 
under  section  721  of  the  Act  to  that 
center  90  days  after  the  date  of  the 
notification  required  by  paragraph  (a)  of 
this  section  unless — 

(1)  The  center  submits,  within  90  days 
after  receiving  the  notification  required 
by  paragraph  (a)  of  this  section,  a 
corrective  action  plan  to  achieve 
comphance  that  is  approved  by  the 
Secretary;  or 

(2)  The  center  requests  a  hearing 
pursuant  to  paragraph  (c)  or  (d)  of  this 
section. 

(c)  If  the  Secretary  does  not  approve 
a  center's  corrective  action  plan 
submitted  pursuant  to  paragraph  (b)(1) 
of  this  section,  the  center  has  30  days 
from  receipt  of  the  Secretary's  written 
notice  of  disapproval  of  the  center's 
corrective  action  plan  to  request  a 
hearing  by  submitting  a  formal  written 
request  that  gives  the  reasons  why  the 
center  believes  that  the  Secretary  should 
have  approved  the  center's  corrective 
action  plan. 

(d)  u  the  center  does  not  submit  a 
corrective  action  plan  to  the  Secretary, 
the  center  has  90  days  after  receiving 
the  notification  required  by  paragraph 

(a)  of  this  section  to  request  a  hearing  by 
submitting  a  formal  written  request  diat 
gives  the  reasons  why  the  center 
believes  that  the  Secretary  should  have 
found  the  center  in  compliance  with  the 
standards  and  assurances  in  section  725 

(b)  and  (c)  of  the  Act  and  subparts  F  and 
G  of  this  part. 

(e)  The  date  of  filing  a  formal  written 
request  for  a  hearing  to  the  Secretary 
under  paragraph  (c)  or  (d)  of  this  section 
is  determined  in  a  manner  consistent 
with  the  requirements  of  34  CFR  81.12. 

(f)  The  Secretary  issues  a  written 
decision  to  terminate  funds  to  the  center 
if,  after  providing  reasonable  notice  and 
an  opportunity  for  a  hearing,  the 
Secretary  finds  that — 


(1)  The  center  receiving  funds  under 
this  part  is  not  in  compliance  with  the 
standards  and  assurances  in  section  725 
(b)  and  (c)  of  the  Act  and  subparts  F  and 
G  of  this  part;  or 

(2)  The  center's  corrective  action  plan 
submitted  under  paragraph  (b)(1)  of  this 
section  cannot  be  approved. 

(g)  The  Secretary's  decision  to 
terminate  funds  to  a  center  pursuant  to 
paragraph  (f)  of  this  section  takes  effect 
upon  issuance. 

(Authority:  29  U.S.C.  711(c)  and  796f-l(g}) 

§  366.40    How  does  the  Director  Initiate 
enforcement  procedures? 

(a)  If  the  Director  determines  that  any 
center  receiving  funds  under  this  part  is 
not  in  compliance  vdth  the  standards 
and  assurances  in  section  725  (b)  and  (c) 
of  the  Act  and  subparts  F  and  G  of  this 
part,  the  Director  shall  immediately 
provide  the  center,  by  certified  mail, 
return  receipt  requested,  or  other  means 
that  provide  proof  of  receipt,  with  an 
initial  written  notice  that  the  center  is 
out  of  compliance  with  the  standards 
and  assurances  and  that  the  Director 
will  terminate  the  center's  funds  or  take 
other  proposed  significant  adverse 
action  against  the  center  90  days  after 
the  center's  receipt  of  this  initial  written 
notice.  The  Director  shall  provide 
technical  assistance  to  the  center  to 
develop  a  corrective  action  plan  to 
comply  writh  the  standards  and 
assurances. 

(b)  Unless  the  center  submits,  within 
90  days  after  receiving  the  notification 
required  by  paragraph  (a)  of  this  section, 
a  corrective  action  plan  to  achieve 
compliance  that  is  approved  by  the 
Director  or,  if  appealed,  by  the 
Secretary,  the  Director  shall  terminate 
all  funds  under  section  723  of  the  Act 

to  a  center  90  days  after  the  later  of— 

(1)  The  date  that  the  center  receives 
the  initial  written  notice  required  by 
paragraph  (a)  of  this  section;  or 

(2)  The  date  that  the  center  receives 
the  Secretary's  final  decision  issued 
pursuant  to  §  366.46(c)  if— 

(i)  The  center  files  a  formal  written 
appeal  of  the  Director's  final  written 
decision  pursuant  to  §  366.44(a);  or 

(ii)  The  center  files  a  formal  written 
appeal  of  the  decision  described  in  the 
Director's  initial  written  notice  pursuant 
to  §  366.44(b). 

(Authority:  29  U.S.C.  711(c)  and  796f-2(B) 
and  (i)) 

§  366.41    What  must  be  Included  In  an 
Initial  written  notice  from  tt>e  Director? 

The  initial  written  notice  required  by 
§  366.40(a)  must— 

(a)  Include,  at  a  minimum,  the 
following: 

(1)  The  name  of  the  center. 


(2)  The  reason  or  reasons  for 
proposing  the  termination  of  funds  or 
other  significant  adverse  action  against 
the  center,  including  any  evidence  that 
the  center  has  failed  to  con.ply  with  any 
of  the  evaluation  standards  or 
assurances  in  section  725  (b)  and  (c)  of 
the  Act  and  subparts  F  and  G  of  this 
part. 

(3)  The  effective  date  of  the  proposed 
termination  of  funds  or  other  significant 
adverse  action  against  the  center; 

(b)  Be  given  90  days  in  advance  of  the 
date  the  Director  intends  to  terminate  a 
center's  funds  or  take  any  other 
significant  adverse  action  against  the 
center; 

(c)  Inform  the  center  that  it  has  90 
days  from  the  date  the  center  receives 
the  notice  to  submit  a  corrective  action 
plan: 

(d)  Inform  the  center  that  it  may  seek 
mediation  and  conciliation  m 
accordance  with  §  366.40(a)  to  resolve 
any  dispute  with  the  DirectOi  within  the 
90  days  before  the  proposed  termination 
of  funds  or  other  significant  adverse 
action  against  the  center;  and 

(e)  Inform  the  center  that,  if  mediation 
and  conciliation  are  not  successful  and 
the  Director  does  not  issue  a  final 
written  decision  pursuant  to  §  366.42, 
the  center  may  appeal  to  the  Secretary 
the  decision  described  in  the  Director's 
initial  written  notice  on  or  after  the  90th 
day,  but  not  later  than  the  120th  day. 
after  the  center  receives  the  Director's 
initial  decision. 

(Authority:  29  U.S.C  711(c)  and  796f-2  (a) 
and  (i)) 

§  366.42    When  does  a  Director  Issue  a 
final  written  decision? 

(a)  If  the  center  submits  a  conective 
action  plan  in  accordance  with 

§  366.40(b),  the  Director  shall  provide  to 
the  center,  not  later  than  the  120th  day 
after  the  center  receives  the  Director's 
initial  written  notice,  a  final  written 
decision  approving  or  disapproving  the 
center's  corrective  action  plan  and 
informing  the  center,  if  appropriate,  of 
the  termination  of  the  center's  funds  or 
any  other  proposed  significant  adverse 
action  against  the  center. 

(b)  The  Director  shall  send  the  final 
written  decision  to  the  center  by 
registered  or  certified  mail,  return 
receipt  requested,  or  other  means  that 
provide  a  record  that  the  center  received 
the  Director's  final  wrritten  decision. 

(c)  A  Director's  final  written  decision 
to  terminate  funds  or  take  any  other 
adverse  action  against  a  center  may  not 
take  effect  until  30  days  after  the  date 
that  the  center  receives  it. 

(d)  If  a  center  appeals  piu-suant  to 

§  366.44(a),  the  Director's  final  written 
decision  to  terminate  funds  or  take  any 
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other  adverse  action  against  a  center 
does  not  take  effect  until  the  Secretary 
issues  a  final  decision. 

(Authority:  29  U.S.C.  711(c)  and  796f-2  (g) 
and  (i)) 

§  366.43    Wtiat  must  t>e  Included  In  the 
Director's  final  written  decision? 

The  Director's  final  written  decision 
to  disapprove  a  center's  corrective 
action  plan  required  by  §  366.42  must — 

(a)  Address  any  response  from  the 
center  to  the  Director's  initial  written 
notice  to  terminate  funds  or  take  other 
significant  adverse  action  against  the 
center; 

(b)  Include  a  statement  of  the  reasons 
why  the  Director  could  not  approve  the 
corrective  action  plan;  and 

(c)  Inform  the  center  of  its  right  to 
appeal  to  the  Secretary  the  Director's 
final  written  decision  to  terminate  funds 
or  take  any  other  significant  adverse 
action  against  the  center. 

(Authority:  29  U.S.C.  711(c)  and  796f-2  (g) 
and  (i)) 

§  366.44    How  does  a  center  appeal  a 
decision  included  In  a  Director's  initial 
written  notice  or  a  Director's  final  written 
decision? 

(a)  To  obtain  the  Secretary's  review  of 
a  Director's  final  written  decision  to 
disapprove  a  center's  corrective  action 
plan  submitted  pursuant  to  §  366.40(b). 
the  center  shall  file,  vdlhin  30  days  from 
recei;  t  of  the  Director's  final  written 
dccisl  >n,  a  formal  written  appeal  with 
the  St  retary  giving  the  reasons  why  the 
center  )elieves  that  the  Director  should 
have  approved  the  center's  corrective 
action  plan. 

(Cross-reference:  See  §  306.42) 

(b)  To  obtain  the  Secretary's  review  of 
d  decision  described  in  a  Director's 
initial  written  notice,  a  center  that  does 
not  submit  a  corrective  action  plan  to  a 
Director  shall  file,  in  accordance  with 
paragraph  (c)(l)(i)  of  this  section,  a 
formal  written  appeal  with  the  Secretary 
giving  the  reasons  why  the  center 
believes  that  the  Director  should  have 
found  the  center  in  compliance  with  the 
standards  and  assurances  in  section  725 
(b)  and  (c)  of  the  Act  and  subparts  F  and 
G  of  this  part. 

(c)  To  appeal  to  the  Secretary  a 
decision  described  in  a  Director's  initial 
written  notice  or  a  Director's  final 
written  decision  to  disapprove  a  center's 
corrective  action  plan  and  to  terminate 
or  take  other  significant  adverse  action, 
a  center  shall  file  with  the  Secretary — 

(1)  A  formal  written  appeal — 
(i)  On  or  af^er  the  90th  day  but  not 
later  than  the  120th  day  following  a 
center's  receipt  of  a  Director's  initial 
vmtten  notice;  or 


(ii)  On  or  before  the  30th  day  after  a 
center's  receipt  of  the  Director's  final 
WTitten  decision  to  disapprove  a  center's 
corrective  action  plan  and  to  terminate 
or  take  other  significant  adverse  action; 

(2)  A  copy  of  the  corrective  action 
plan,  if  any.  submitted  to  the  Director; 
and 

(3)  One  copy  each  of  any  other  written 
submissions  sent  to  the  Director  in 
response  to  the  Director's  initial  written 
notice  to  terminate  funds  or  take  other 
significant  adverse  action  against  the 
center. 

(d)  The  date  of  filing  a  formal  wTitten 
appeal  to  the  Secretary  under  paragraph 
(c)  of  this  section  is  determined  in  a 
manner  consistent  with  the 
requirements  of34CFR  81.12. 

(e)  If  the  center  files  a  formal  w  ritteii 
appeal  with  the  Secretary',  the  center 
shall  send  a  separate  copy  of  this  appeal 
to  the  Director  by  registered  or  certified 
mail,  return  receipt  requested,  or  other 
means  that  provide  a  record  that  the 
Director  received  a  separate  copy  of  ihe 
center's  written  appeal. 

(f)  The  center's  formal  written  appeal 
to  the  Secretary  must  state  why — 

(1)  The  Director  has  not  met  the 
burden  of  showing  that  the  center  is  not 
in  compliance  with  the  standards  and 
assurances  in  section  725  (b)  and  (c)  of 
the  Act  and  in  subparts  F  and  G  of  this 
part; 

(2)  The  corrective  action  plan,  if  any, 
should  have  bean  approved;  or 

(3)  The  Director  has  not  met  the 
procedural  requirements  of  §§  366.40 
through  366.45. 

(g)  As  part  of  its  submissions  under 
this  section,  the  center  may  request  an 
informal  meeting  with  the  Secretary  at 
which  representatives  of  both  parties 
will  have  an  opportunity  to  present 
their  views  on  the  issues  raised  in  the 
appeal. 

(h)  A  Director's  decision  "to  terminate 
funds  that  is  described  in  an  initial 
written  notice  or  final  written  decision 
is  stayed  as  of  the  date  (determined 
pursuant  to  paragraph  (d)  of  this 
section)  that  the  center  files  a  formal 
written  appeal  with  the  Secretary. 

(Authorit>-:  29  U.S.C,  711(c)  and  796f-2(g)(2) 
and  (i)) 

§  366.45    What  must  a  Director  do  upon 
receipt  of  a  copy  of  a  center's  formal  written 
appeal  to  the  Secretary? 

(a)  If  the  center  files  a  formal  wTitten 
appeal  in  accordance  wnth  §  366.44(c). 
the  Director  shall,  within  15  days  of 
receipt  of  the  center's  appeal,  submit  to 
the  Secretary  one  copy  each  of  the 
following: 

(1)  The  Director's  initial  written 
notice  to  terminate  funds  or  take  any 


other  significant  adverse  action  against 
the  center  sent  to  the  center. 

(2)  The  Director's  final  written 
decision,  if  any,  to  disapprove  the 
center's  corrective  action  plan  and  to 
terminate  the  center's  funds  or  take  any 
other  significant  adverse  action  against 
the  center. 

(3)  Any  other  written  documentation 
or  submissions  the  Director  wishes  the 
Secretary  to  consider. 

(4)  Any  other  information  requested 
by  the  Secretary. 

(b)  As  part  of  its  submissions  under 
this  section,  the  Director  may  request  an 
informal  meeting  with  the  Secretary  at 
which  representatives  of  both  parties 
will  have  an  opportunity  to  present 
their  views  on  the  issues  raised  in  the 
appeal. 

(Authority:  29  U.S.C.  711(c)  and  706f-2(g)(2) 
and(i)) 

§  3oS.46    How  does  the  Secretary  review  a 
center's  appeal  of  a  decision  Included  in  a 
Director's  initial  written  notice  or  a 
Director's  final  written  decision? 

(a)  If  either  party  requests  a  meeting 
under  §§  366.44(g)  or  366.45(b).  the 
meeting  is  to  be  held  within  30  days  of 
the  date  of  the  Secretary's  receipt  of  the 
submissions  from  the  Director  that  are 
required  by  §  366.45(a).  The  Secretary 
promptly  notifies  the  parties  of  the  date 
and  place  of  the  meeting. 

(b)  Within  30  days  of  the  informal 
meeting  permitted  under  paragraph  (a) 
of  this  section  or.  if  neither  party  has 
requested  an  informal  meeting,  within 
60  days  of  the  date  of  receipt  of  the 
submissions  required  from  the  Director 
by  §  366.45(a),  the  Secretary  issues  to 
the  parties  the  Secretary's  decision. 

(c)  The  Secretary  reviews  a  decision 
included  in  a  Director's  initial  written 
notice  or  a  Director's  final  written 
decision  to  disapprove  the  center's 
corrective  action  plan  and  to  terminate 
the  center's  funds  or  take  any  other 
significant  adverse  action  against  the 
center  based  on  the  record  submitted 
under  §§  366.44  and  366.45  and  may 
affirm  or,  if  the  Secretary  finds  that  the 
decision  included  in  a  Director's  initial 
WTitten  notice  or  a  Director's  final 
written  decision  is  not  supported  by  the 
evidence  or  is  not  in  accordance  with 
the  law,  may — 

(1)  Remand  the  appeal  for  further 
findings;  or 

(2)  Reverse  the  decision  described  in 
the  Director's  initial  written  notice  or 
the  Director's  final  written  decision  to 
disapprove  the  center's  corrective  action 
plan  and  to  terminate  funds  or  take  any 
other  significant  adverse  action  against 
the  center. 

(d)  The  Secretary  sends  copies  of  his 
or  her  decision  to  the  parties  by 
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I'egistered  or  certified  mail,  return 
receipt  requested,  or  other  means  that 
provide  a  record  of  receipt  by  both 
parties. 

(e)  If  the  Secretary  affirms  the 
decision  described  in  a  Director's  initial 
written  notice  or  the  Director's  final 
written  decision,  the  Director's  decision 
takes  effect  on  the  date  of  the  Secretary's 
final  decision  to  affirm. 

CAuthority:  29  U.S.C.  711(c)  and  796f-2{g)(2) 
and  (i)) 

Subpart  F — Assurances  for  Centers 

§  366.50    What  assurances  shall  a  center 
provide  and  comply  with? 

To  be  eligible  for  assistance  under  this 
part,  an  eligible  agency  shall  provide 
satisfactory  assurances  that — 

(a)  The  applicant  is  an  ehgible  agency; 

(b)  The  center  will  be  designed  and 
operated  within  local  communities  by 
individuals  with  disabihties,  including 
an  assurance  that  the  center  will  have  a 
board  that  is  the  principal  governing 
body  of  the  center  and  a  majority  of 
which  must  be  composed  of  individuals 
with  significant  disabilities.  (For 
purposes  of  this  paragraph,  an 
individual  with  a  significant  disability 
means  an  individual  with  a  significant 
■physical  or  mental  impairment  whose 
ability  to  ftinction  independently  in  the 
family  or  community  or  whose  ability  to 
obtain,  maintain,  or  advance  in 
employment  is  substantially  Hmited.); 

(c)  The  applicant  will  comply  with 
the  standards  in  subpart  G; 

(d)  The  applicant  will  establish  clear 
priorities  through — 

(1)  Armual  and  three-year  program 
and  financial  plarming  objectives  for  the 
ORHter,  including  overall  goals  or  a 
mission  for  the  center, 

(2)  A  work  plan  for  achieving  the 
guals  or  mission,  specific  objectives, 
service  priorities,  and  types  of  services 
to  be  provided;  and 

(3)  A  description  that  demonstrates 
how  the  proposed  activities  of  the 
applicant  are  consistent  with  the  most 
recent  three-year  State  plan  under 
s<^ction  704  of  the  Act; 

(e)  The  applicant  will  use  sound 
organizational  and  personnel 
assignment  practices,  including  taking 
affirmative  action  to  employ  and 
cdvance  in  employment  qualified 
individuals  with  significant  disabihties 
on  the  same  terms  and  conditions 
required  with  respect  to  the 
employment  of  individuals  with 
dUabilities  under  section  503  of  the  Act; 

jf)  The  applicant  will  ensure  that  the 
majority  of  the  staff,  and  individuals  in 
decision-making  positions,  of  the 
applicant  are  individuals  with 
disabihties; 


(g)  The  applicant  will  practice  sound 
fiscal  management,  including  making 
arrangements  for  an  emnual  independent 
fiscal  audit; 

(h)  The  applicant  will  conduct  an 
annual  self-evaluation,  prepare  an 
annual  report,  and  maintain  records 
adequate  to  measure  performance  with 
respect  to  the  standards  in  Subpart  G; 

(i)  The  annual  report  and  the  records 
of  the  center's  performance  required  by 
paragraph  (h)  of  this  section  must  each 
contain  information  regarding,  at  a 
minimum — 

(1 )  The  extent  to  which  the  center  is 
in  compliance  with  the  standards  in 
section  725(b)  of  the  Act  and  subpart  G 
of  this  part; 

(2)  Tne  number  and  types  of 
individuals  with  significant  disabilities 
receiving  services  through  the  center; 

(3)  The  types  of  services  provided 
through  the  center  and  the  number  of 
individuals  with  significant  disabilities 
receiving  each  type  of  service; 

(4)  The  sources  and  amounts  of 
funding  for  the  operation  of  the  center; 

(5)  The  number  of  individuals  with 
significant  disabilities  who  are 
employed  by,  and  the  number  who  are 
in  management  and  decision-making 
positions  in,  the  center; 

(6)  The  number  of  individuals  from 
minority  populations  who  are  employed 
by,  and  the  number  who  are  in 
management  and  decision-making 
positions  in,  the  center;  and 

(7)  A  comparison,  if  appropriate,  of 
the  activities  of  the  center  in  prior  years 
with  the  activities  of  the  center  in  most 
recent  years; 

(j)  Individuals  with  significant 
disabihties  who  are  seeking  or  receiving 
services  at  the  center  will  be  notified  by 
the  center  of  the  existence  of,  the 
availability  of,  and  how  to  contact  the 
client  assistance  program; 

(k)  Aggressive  outreach  regarding 
services  provided  through  the  center 
will  be  conducted  in  an  effort  to  reach 
populations  of  individuals  with 
significant  disabilities  that  are  unserved 
or  underserved  by  programs  under  title 
VII  of  the  Act,  especially  minority 
groups  and  urban  and  nu-al  populations; 

(1)  Staff  at  centers  will  receive  training 
on  how  to  serve  unserved  and 
underserved  populations,  including 
minority  groups  and  urban  and  rural 
populations; 

(m)  The  center  wall  submit  to  the  SILC 
a  copy  of  its  approved  grant  application 
and  the  annual  report  required  under 
paragraph  (h)  of  this  section; 

(n)  The  center  will  prepare  and 
submit  to  the  DSU,  if  the  center  received 
a  grant  from  the  Director,  or  to  the 
Secretary,  if  the  center  received  a  grant 
from  the  Secretary,  at  the  end  of  each 


fiscal  year,  the  annual  report  that  is 
required  to  be  prepared  pursuant  to 
paragraph  (h)  of  this  section  and  that 
contains  the  information  described  in 
paragraph  (i)  of  this  section;  and 

(o)  An  IL  plan  as  described  in  section 
704(e)  of  the  Act  will  be  developed  for 
each  individual  who  will  receive 
services  under  this  part  unless  the 
individual  signs  a  waiver  stating  that  an 
IL  plan  is  unnecessary. 

(.Authority:  29  U.S.C.  796f-4) 

PART  367— INDEPENDENT  UVING 
SERVICES  FOR  OLDER  INDIVIDUALS 
WHO  ARE  BLIND 

Subpart  A— General 

Sec 

367.1  What  is  the  Independent  Living 
Services  for  Older  Individuals  Who  Are 
Blind  program? 

367.2  Who  is  eligible  for  an  award? 

367.3  What  activities  may  the  Secretary 
fund? 

367.4  What  regulations  apply? 

367.5  What  definitions  apply? 

Subpart  &— What  Are  the  Application 
Requirements? 

367.10  How  does  a  designated  State  agency 
(DSA)  apply  for  an  award? 

367.11  What  assurances  must  a  DSA 
Include  in  its  application? 

Subpart  C — How  Does  the  Secretary  Award 
Discretionary  Grants  on  a  Competitive 
Basis? 

357.20  Under  what  circumstances  does  the 
Secretary  award  discretionary  grants  on 
a  competitive  basis  to  States? 

367.21  How  does  the  Secretary  evaluate  an 
application  for  a  discretionary  grant? 

367.22  What  selection  criteria  does  the 
Secretary  use? 

367.23  What  additional  factor  does  the 
Secretary  consider? 

Subpart  D — How  Does  the  Secretary  Award 
Contingent  Formula  Grants? 

367.30  Under  what  circum-stances  does  the 
Secretary  award  contingent  formula 
grants  to  States? 

367.31  How  are  allotments  made? 

357.32  How  does  the  Secretary  reallot  funds 
under  section  752(j)(4)  of  the  Act? 

Subpart  E— What  Conditions  Must  Be  Met 
After  an  Award? 

367.40  What  matching  requirements  apply? 

367.41  When  may  a  DSA  award  grants  or 
contracts? 

367.42  When  does  the  Secretary  award 
noncompetitive  continuation  grants? 

Authority:  29  U.S.C  796k,  unless 
otherwise  noted. 

Subpart  A— General 

§  367.1    What  is  the  Independent  Living 
Services  for  Older  Individuals  Who  Are 
Blind  program? 

This  program  supports  projects  that — 
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(a)  Provide  independent  living  (IL) 
services  to  older  individuals  who  are 
blind  as  these  services  are  described  in 
§  367.3(b): 

(b)  Conduct  activities  that  will 
improve  or  expand  services  for  these 
individuals;  and 

(c)  Conduct  activities  to  help  improve 
public  understanding  of  the  problems  of 
these  individuals. 

(Authority:  29  U.S.C.  796k  (a)  and  (b)) 

§  367.2    Who  Is  eligible  for  an  award? 

Any  designdfled  State  agency  (DSA)  is 
eligible  for  an  award  under  this  program 
if  the  DSA— 

(a)  Is  authorized  to  provide 
rehabilitation  services  to  individuals 
who  are  blind;  and 

(b)  Submits  to  and  obtains  approval 
from  the  Secretary  of  an  application  that 
meets  the  requirements  of  section  752(1) 
of  the  Act  and  §§  367.10  and  367.11. 

(Authority:  29  U.S.C.  796k(a)(2)) 
Cross-reference:  See  34  CFR  364.4(b). 

§  367.3    What  activities  may  the  Secretary 
fund? 

(a)  The  DSA  may  use  funds  awarded 
under  this  part  for  the  activities 
described  in  §367.1  and  paragraph  (b) 
of  this  section. 

(b)  For  purposes  of  §  367.1(a),  IL 
services  for  older  individuals  who  are 
blind  include — 

(1)  Services  to  help  correct  blindness, 
such  as — 

(i)  Outreach  services; 

(ii)  Visual  screening; 

(iii)  Surgical  or  therapeutic  treatment 
to  prevent,  correct,  or  modify  disabling 
eye  conditions;  and 

(iv)  Hospitalization  related  to  these 
services; 

(2)  The  provision  of  eyeglasses  and 
other  visual  aids; 

(3)  The  provision  of  services  and 
equipment  to  assist  an  older  individual 
who  is  blind  to  become  more  mobile 
and  more  self-sufficient; 

(4)  Mobility  training,  Braille 
instruction,  and  other  services  and 
equipment  to  help  an  older  individual 
who  is  blind  adjust  to  blindness; 

(5)  Guide  services,  reader  services, 
and  transportation; 

(6)  Any  other  appropriate  service 
designed  to  assist  an  older  individual 
who  is  bUnd  in  coping  with  daily  living 
activities,  including  supportive  services 
and  rehabilitation  teaching  services; 

(7)  IL  skills  training,  information  and 
referral  services,  peer  counseling,  and 
individual  advocacy  training;  and 

(8)  Other  IL  services,  as  defined  in 
section  7(30)  of  the  Act  and  as  listed  in 
34  CFR  365.22. 

(Authority:  29  U.S.C.  796k  (d)  and  (e)) 


§  367.4    What  regulations  apply? 

The  following  regulations  apply  to  the 
Independent  Living  Services  for  Older 
Individuals  Who  Are  Blind  program: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EE)CAR)  as 
follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education.  Hospitals,  and  NonproBt 
Organizations),  with  respect  to 
subgrants  to  an  entity  that  is  not  a  State 
or  local  government  or  Indian  tribal 
organization. 

(2)  34  CFR  part  75  (Direct  Grant 
Programs),  with  respect  to  grants  under 
subpart  C. 

(3)  34  CFR  part  76  (State- 
Administered  Programs),  with  respect  to 
grants  under  subpart  D. 

(4)  34  CFR  part  77  (Definitions  That 
Apply  to  Department  Regulations). 

(5)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(6)  34  CFR  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(7)  34  CFR  part  81  (General  Education 
Provisions  Act — Enforcement). 

(8)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(9)  34  CFR  part  85  (Govenunentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(10)  34  CFR  part  86  (Drug-Free 
Schools  and  Campuses). 

(b)  The  regulations  in  this  part  367. 

(c)  The  following  provisions  in  34 
CFR  part  364: 

(1)  Section  364.4  (What  definitions 
apply?). 

(2)  Section  364.5  (What  are  the 
limitations  on  allowable  costs?). 

(3)  Section  364.6  (What  is  program 
income  and  how  may  it  be  used?) 

(4)  Section  364.7  (What  requirements 
apply  to  the  obligation  of  Federal  funds 
and  program  income?) 

(5)  Section  364.30  (What  notice  must 
be  given  about  the  Client  Assistance 
Program  (CAP)?). 

(6)  Section  364.37  (What  access  to 
records  must  be  provided?). 

(7)  Section  364.56  (What  are  the 
special  requirements  pertaining  to  the 
protection,  use,  and  release  of  personal 
information?). 

(d)  The  following  provisions  in  34 
CFR  part  365: 

(1)  Section  365.13  (What  requirements 
apply  if  the  State's  non-Federal  share  is 
in  cash?). 

(2)  Section  365.14  (What  conditions 
relating  to  cash  or  in-kind  contributions 
apply  to  awards  to  grantees, 
subgrantees,  or  contractors?). 


(3)  Section  365.15  (What  requirements 
apply  if  the  State's  non-Federal  share  is 
in  kind?). 

(4)  Section  365.16  (What  requirements 
apply  to  refunds  and  rebates?). 

(Authority:  29  U.S.C.  711(c)  and  796k) 

S  367.5    What  definitions  apply? 

In  addition  to  the  definitions  in  34 
CFR  364.4,  the  following  definitions 
also  apply  to  this  part: 

Independent  living  senices  for  older 
individuals  who  are  blind  means  those 
services  listed  in  §  367.3(b). 

Older  individual  who  is  blind  means 
an  individual  age  fifty-five  or  older 
whose  severe  visual  impairment  makes 
competitive  employment  extremely 
difficult  to  obtain  but  for  whom  IL  goals 
are  feasible. 
(Authority:  29  U.S.C.  711(c)  and  796j) 

Subpart  B — What  Are  the  Application 
Requirements? 

§367.10    How  does  a  designated  State 
agency  (DSA)  apply  for  an  award? 

To  receive  a  grant  under  section  752(i) 
or  a  reallotment  grant  under  section 
752())(4)  of  the  Act,  a  DSA  must  submit 
to  and  obtain  approval  from  the 
Secretary  of  an  application  for 
assistance  under  this  program  at  the 
time,  in  the  form  and  manner,  and 
containing  the  agreements,  assurances, 
and  information,  that  the  Secretary 
determines  to  be  necessary  to  carry  out 
this  program. 

(Authority:  29  U.S.C.  796k  (c)(2)  and  (i)(l)) 

§  367.1 1    What  assurances  must  a  DSA 
Include  In  Its  application? 

An  application  for  a  grant  under 
section  752(i)  or  a  reallotment  grant 
under  section  752(j)(4)  of  the  Act  must 
contain  an  assurance  that — 

(a)  Grant  funds  will  be  expended  only 
for  the  purposes  described  in  §  367.1; 

(b)  With  respect  to  the  costs  of  the 
program  to  be  carried  out  by  the  State 
pursuant  to  this  part,  the  State  will 
make  available,  directly  or  through 
donations  from  public  or  private 
entities,  non-Federal  contributions 
toward  these  costs  in  an  amount  that  is 
not  less  than  $1  for  each  $9  of  Federal 
funds  provided  in  the  grant; 

(c)  In  carrying  out  §  367.1  (a)  and  (b), 
and  consistent  with  34  CFR  364.28,  the 
DSA  will  seek  to  incorporate  into  and 
describe  in  the  State  plan  under  section 
704  of  the  Act  any  new  methods  and 
approaches  relating  to  IL  services  for 
older  individuals  who  are  blind  that  are 
developed  by  projects  funded  under  this 
part  and  that  the  DSA  determines  to  be 
effective; 

(d)  At  the  end  of  each  fiscal  year,  the 
DSA  will  prepare  and  submit  to  the 
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Secretary  a  report,  with  respect  to  each 
project  or  program  the  DSA  operates  or 
administers  under  this  part,  whether 
directly  or  through  a  grant  or  contract, 
that  contains,  at  a  minimum, 
information  on — 

(1)  The  number  and  types  of  older 
individuals  who  are  blind,  Including 
older  individuals  who  are  blind  from 
minority  backgrounds,  and  are  receiving 
services; 

(2)  The  types  of  services  provided  and 
the  number  of  older  individuals  who  are 
blind  and  are  receiving  each  type  of 
service; 

(3)  The  sources  and  amounts  of 
funding  for  the  operation  of  each  project 
or  program; 

(4)  The  amounts  and  percentages  of 
resources  committed  to  each  type  of 
service  provided; 

(5)  Data  on  actions  taken  to  employ, 
and  advance  in  employment, 
qualified — 

(i)  Individuals  with  significant 
disabilities: 

(ii)  Older  Individuals  with  significant 
disabilities  who  are  blind; 


(iii)  Individuals  who  are  members  of 
racial  or  ethnic  minority  groups; 

(iv)  Women;  and 

(v)  Elderly  individuals; 

($)  A  comparison,  if  appropriate,  of 
prior  year  activities  with  the  activities  of 
the  most  recent  year;  and 

(7)  Any  new  methods  and  approaches 
relaiting  to  IL  services  for  older 
individuals  who  are  blind  that  are 
developed  by  projects  funded  under  this 
part; 

(e)  The  DSA  will— 

(1)  Provide  services  that  contribute  to 
the  maintenance  of,  or  the  increased 
independence  of,  older  individuals  who 
are  blind;  and — 

(2)  Engage  in — (i)  Capacity-building 
activities,  including  collaboration  with 
other  agencies  and  organizations; 

(il)  Activities  to  promote  community 
awareness,  involvement,  and  assistance; 
and 

(iii)  Outreach  effort?; 

(0  The  application  is  consistent  with 
the  State  plan  for  providing  IL  services 
required  by  section  704  of  the  Act  and 
subpart  C  of  34  CFR  part  364;  and 

(g)  The  applicant  has  been  designated 
by  the  State  as  the  sole  State  agency 
authorized  to  provide  rehabilitation 
services  to  individuals  who  are  blind. 

(Authority:  29  U.S.C  7n(c)  and  796k  (d).  (f). 
(h).and(i)) 


Subpart  C — How  Does  the  Secretary 
Award  Discretionary  Grants  on  a 
Competitive  Basis? 

§367.20    Under  what  circumstances  does 
the  Secretary  award  discretionary  grants  on 
a  competitive  basis  to  States? 

(a)  In  the  case  of  a  fiscal  year  for 
which  the  amount  appropriated  under 
section  753  of  the  Act  is  less  than 
$13,000,000,  the  Secretary  awards 
discretionary  grants  under  this  part  on 
a  competitive  basis  to  States. 

(b)  Subparts  A,  B,  C,  and  E  of  this  part 
govern  the  award  of  competitive  grants 
under  this  part. 

(Authority:  29  U.S.Q  796k  (b)(1)) 

§  367.21    How  does  the  Secretary  evaluate 
an  application  for  a  discretionary  grant? 

(a)  The  Secretary  evaluates  an 
application  for  a  discretionary  grant  on 
the  basis  of  the  criteria  in  §  367.22. 

(b)  The  Secretary  awards  up  to  100 
points  for  these  criteria. 

(c)  The  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses. 

(Authority:  29  U.S.C.  711(c)  and  796k(b)(l) 
and(i)(l)) 

§  367.22    What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application  for  a 
discretionary  grant: 

(a)  Extent  of  need  for  the  project  (20 
points). 

(1)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  the  specific 
needs  of  the  program,  including 
consideration  of — 

(i)  The  needs  addressed  by  the 
project; 

(ii)  How  the  applicant  identified  those 
needs; 

(iii)  How  those  needs  will  be  met  by 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(2)  The  Secretary  reviews  each 
application  to  determine) — 

(i)  The  extent  that  the  need  for  IL 
services  for  older  individuals  who  are 
blind  is  justified,  in  terms  of 
complementing  or  expanding  existing  IL 
and  aging  programs  and  facilities;  and 

(ii)  The  potential  of  the  project  to 
support  the  overall  mission  of  the  IL 
program,  as  stated  in  section  701  of  the 
Act. 

(b)  Plan  of  operation  (25  points).  The 
Secretary  reviews  each  apphcation  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

( 1 )  The  quality  of  the  design  of  the 
project; 


(2)  The  extent  to  which  the  plan  of 
management  ensures  proper  and 
efficient  administration  of  the  project; 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(4)  The  quality  and  adequacy  of  the 
applicant's  plan  to  use  its  resources 
(including  funding,  facilities, 
equipment,  and  supplies)  and  personnel 
to  achieve  each  objective; 

(5)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age.  or  disability; 

(6)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  to 
services  for  eligible  project  participants 
who  are  members  of  groups  that  have 
been  traditionally  under-represented, 
including  members  of  racial  or  ethnic 
minority  groups;  and 

(7)  The  extent  to  which  the  plan  of 
operation  and  management  includes 
involvement  by  older  individuals  who 
are  blind  in  planning  and  conducting 
program  activities. 

(c)  Quality  of  key  personnel  (10 
points). 

(1)  The  Secretary  reviews  each 
application  to  determine  the 
qualifications  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project, 
including— 

(i)  The  qualifications  of  the  project 
director; 

(ii)  The  qualifications  of  each  of  the 
other  management  and  decision-making 
personnel  to  be  used  in  the  project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (c)(1)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project; 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age.  or  disability;  and 

(v)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
nave  been  traditionally  under- 
represented,  including — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Persons  with  disabilities;  and 

(D)  Elderly  individuals. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (c)(1)  (i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  Experience  and  training  in  fields 
related  to  the  scope  of  the  project;  and 

(ii)  Any  other  qualifications  that 
pertain  to  the  objectives  of  the  project. 
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(d)  Budget  and  cost  effectiveness  (5 
points).  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  supj>ort 
the  project; 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project;  and 

(3)  The  applicant  demonstrates  the 
cost-effectiveness  of  project  services  in 
comparison  with  alternative  services 
and  programs  available  to  older 
individuals  who  are  blind. 

(e)  Evaluation  plan  (5  points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Accurately  evaluate  the  success 
and  cost-effectiveness  of  the  project; 

(2)  Are  objective  and  produce  data 
that  are  quantifiable;  and 

(3)  Will  determine  how  successful  the 
project  is  in  meeting  its  goals  and 
objectives. 

(Cross-reference:  See  34  CFR  75.590) 

(f)  Adequacy  of  resources  (5  points). 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including 
accessibility  of  facilities,  equipment, 
and  supplies. 

(g)  Service  comprehensiveness  (20 
points). 

(1)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  proposed  outreach  activities 
promote  maximum  participation  of  the 
target  population  within  the  geographic 
area  served  by  the  project. 

(2)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  availability  of  the  following 
services  that  will  meet  the  IL  needs  of 
older  individuals  with  varying  degrees 
of  significant  visual  impairment  are 
included: 

(i)  Orientation  and  mobility  skills 
training  that  will  enable  older 
individuals  who  are  blind  to  travel 
independently,  safely,  and  confidently 
in  familiar  and  unfamiliar 
environments. 

(ii)  Skills  training  in  Braille, 
handwriting,  typewriting,  or  other 
means  of  communication. 

(iii)  Communication  aids,  such  as 
large  print,  cassette  tape  recorders,  and 
readers. 

(iv)  Training  to  perform  daily  living 
activities,  such  as  meal  preparation, 
identifying  coins  and  currency, 
selection  of  clothing,  telling  time,  and 
maintaining  a  household. 

(v)  Provision  of  low-vision  services 
and  aids,  such  as  magnifiers  to  perform 
reading  and  mobility  tasks. 


(vi)  Family  and  peer  counseling 
services  to  assist  older  individuals  who 
are  blind  adjust  emotionally  to  the  loss 
of  vision  as  well  as  to  assist  in  their 
integration  into  the  community  and  its 
resources. 

(vii)  Any  other  needed  services,  such 
as  transportation  or  guide  services, 
provided  to  individuals  with  signiflcant 
disabilities  imder  the  State  IL  program 
authorized  by  34  CFR  Part  365. 

(h)  Likelihood  of  sustaining  the 
program  (10  points).  The  Secretary 
reviews  each  application  to  determine — 

(1)  The  likelihood  that  the  service 
program  will  be  sustained  after  the 
completion  of  Federal  project  grant 
assistance; 

(2)  The  extent  to  which  the  applicant 
intends  to  continue  to  operate  tiie 
service  program  through  cooperative 
agreements  and  other  formal 
arrangements;  and 

(3)  The  extent  to  which  the  applicant 
will  identify  and,  to  the  extent  possible, 
use  comparable  services  and  benefits 
that  are  available  under  other  programs 
for  which  project  participants  may  be 
eligible. 

(Authority:  29  U.S.C.  711(c)  and  796k  (b)(1) 
and(i)(l)) 

§  367.23  What  additional  factor  does  the 
Secretary  consider? 

In  addition  to  the  criteria  in  §  367.22, 
the  Secretary  considers  the  geographic 
distribution  of  projects  in  making  an 
award. 

(Authority:  29  U.S.C.  7n(c)  and  796kfb)(l) 
and(i)(l)) 

Subpart  D — How  Does  the  Secretary 
Award  Contingent  Formula  Grants? 

§  367.30  Under  wtiat  circumstances  does 
the  Secretary  award  contingent  formula  ' 
grants  to  States? 

(a)  In  the  case  of  a  fiscal  year  for 
which  the  amount  appropriated  under 
section  753  of  the  Act  is  equal  to  or 
greater  than  $13,000,000,  grants  under 
this  part  are  made  to  States  from 
allotments  under  section  752(c)(2)  of  the 
Act. 

(b)  Subparts  A,  B,  D,  and  E  of  this  part 
govern  the  award  of  formula  grants 
under  this  part. 

(Autho.ity:  29  U.S.C.  796k(c)) 

§  367.31  How  are  allotments  made? 

(a)  For  purposes  of  making  grants 
under  section  752(c)  of  the  Act  and  this 
subpart,  the  Secretary  makes  an 
allotment  to  each  State  in  an  amount 
determined  in  accordance  with  section 
752(j)  of  the  Act. 

(b)  The  Secretary  makes  a  grant  to  a 
DSA  in  the  amount  of  the  allotment  to 
the  State  under  section  752(j)  of  the  Act 


if  the  DSA  submits  to  and  obtains 
approval  from  the  Secretary  of  an 
application  for  assistance  under  this 
program  that  meets  the  requirements  of 
section  752(i)  of  the  Act  and  §§367.10 
and  367.11. 

(Authority:  29  U.S.C.  796lc(c)(2)) 

§  367.32    How  does  the  Secretary  reallot 
funds  under  section  752(j)(4)  of  the  Act? 

(a)  From  the  amounts  specified  in 
paragraph  (b)  of  this  section,  the 
Secretary  may  make  reallotment  grants 
to  States,  as  determined  by  the 
Secretary,  whose  population  of  older 
individuals  who  are  blind  has  a 
substantial  need  for  the  services 
specified  in  section  752(d)  of  the  Act 
and  §  367.3(b),  relative  to  the 
populations  in  other  States  of  older 
individuals  who  are  blind. 

(b)  The  amounts  referred  to  in 
paragraph  (a)  of  this  section  are  any 
amounts  that  are  not  paid  to  States 
under  section  752(c)(2)  of  the  Act  and 
§  367.31  as  a  result  of— 

(1)  The  failure  of  a  DSA  to  prepare, 
submit,  and  receive  approval  of  an 
application  under  section  752(i)  of  the 
Act  and  in  accordance  with  §§  367.10 
and  367.11;  or 

(2)  Information  received  by  the 
Secretary  from  the  DSA  that  the  DSA 
does  not  intend  to  expend  the  full 
amount  of  the  State's  allotment  under 
section  752(c)  of  the  Act  and  this 
subpart. 

(c)  A  reallotment  grant  to  a  Slate 
under  paragraph  (a)  of  this  section  is 
subject  to  the  same  conditions  as  grants 
made  under  section  752(a)  of  the  Act 
and  this  part. 

(d)  Any  funds  made  available  to  a 
State  for  any  fiscal  year  pursuant  to  this 
section  are  regarded  as  an  increase  in 
the  allotment  of  the  State  under  §  367.31 
for  that  fiscal  year  only. 

(Authority:  29  U.S.C.  796k(j)(4)) 

Subpart  E— What  Conditions  Must  Be 
Met  After  an  Award? 

§  367.40    What  matching  requirements 
apply? 

(a)  Non-Federal  contributions 
required  by  §  367.11(b)  may  be  in  cash 
or  in  kind,  fairly  evaluated,  including 
plant,  equipment,  or  services. 

(b)  For  purposes  of  non-Federal 
contributions  required  by  §  367.11(b), 
amounts  provided  by  the  Federal 
Government,  or  services  assisted  or 
subsidized  to  any  significant  extent  by 
the  Federal  Government,  may  not  be 
included  in  determining  the  amount  of 
non-Federal  contributions. 

(Authority:  29  U.S.C.  796k(f)) 
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§  367.41    When  may  a  DSA  award  grants  or 
contracts? 

(a)  A  DSA  may  operate  or  administer 
the  program  or  projects  under  this  part 
to  carry  out  the  purposes  specified  in 

§  367.1.  either  directly  or  through — 

(1)  Grants  to  public  or  private 
nonprofit  agencies  or  organizations;  or 

(2)  Contracts  with  individuals, 
entities,  or  organizations  that  are  not 
public  or  private  nonprofit  agencies  or 
organizations. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  a  DSA  may  enter  into 
assistance  contracts,  but  not 


procurement  contracts,  with  public  or 
private  nonprofit  agencies  or 
organizations  in  a  manner  consistent 
with  34  CFR  366.32(e). 

(Authority:  29  U.S.C  796k(g)  and  (i)(2)(A)) 

§  367.42    When  does  the  Secretary  award 
noncompetitive  continuation  grants? 

(a)  In  the  case  of  a  fiscal  year  for 
which  the  amount  appropriated  under 
section  753  of  the  Act  is  less  than 
$13,000,000,  the  Secretary  awards 
noncompetitive  continuation  grants  for 
a  multi-year  project  to  pay  for  the  costs 


of  activities  for  which  a  grant  was 
awarded — 

(1)  Under  chapter  2  of  title  VII  of  the 
Act;  or 

(2)  Under  part  C  of  title  VII  of  the  Act, 
as  in  effect  on  October  28.  1992 

(b)  To  be  eligible  to  receive  a 
noncompetitive  continuation  grant 
under  this  part,  a  grantee  must  satisfy 
the  applicable  requirements  in  this  part 
and  in  34  CFR  75.253. 

(Authority:  29  U  S.C.  796k(bK:)) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary — Office  of 
Lead-Based  Paint  At>atenient  and 
Poisoning  Prevention 

24  CFR  Parts  35,  200,  280,  291,  510, 
51 1,  570,  577,  578,  579,  882,  885,  886, 
887,  890,  905,  941,  961,  965,  and  968 

[Docket  No.  R-94-1692;  rR-3061-P-01] 

RIN  2501-^B23 

Lead-Based  Paint  Hazard  Elimination 

agency:  Office  of  the  Secretary— Office 
of  Lead-Based  Paint  Abatement  and 
Poisoning  Prevention.  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  HUD  is  proposing  to  amend 
its  regulations  regarding  the  elimination 
of  hazards  due  to  lead-based  paint  and 
inviting  public  comments  on  the 
amendments.  The  amendments  would 
remedy  inaccuracies  and  respond  to 
advancements  in  the  state  of  know  ledge 
in  the  field  of  lead-based  paint  testing 
and  hazard  reduction.  This  proposed 
rule  would  amend  both  the 
Department's  basic  regulation 
concerning  lead-based  paint  poisoning 
prevention  in  residential  structures  and 
additional  regulations  pertaining  to 
specific  programs  of  the  Depart;nent. 
The  changes  would  include  revising  the 
definitions  of  an  elevated  blood-lead 
level,  defective  paint  and  chewable 
paint;  redefining  the  age  of  concern  for 
children  subject  to  lead  hazards; 
providing  definitions  of  hazard 
reduction  methods;  adding  the  option  to 
tost  defective  paint  surfaces  and 
permitting  the  use  of  laboratory  analysis 
such  as  atomic  absorption  spectrometry 
(.\AS);  modifying  approved  abatement 
practices  to  control  lead-based  paint 
dust;  revising  requirements  pertaining 
to  the  number  of  dwelling  units  to  be 
sampled  under  the  random  sampling 
provision. 

tATES:  Comments  due  date:  July  11. 
1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk.  Office  of  General  Counsel,  room 
1 0275.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW..  Washington.  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (F.\X)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 


FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  S.  Newburg,  Director,  Office  of 
Lead-Based  Paint  Abatement  and 
Poisoning  Prevention,  room  B-133, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington.  DC.  20410,  telephone  (202) 
755-1785  or  (202)  708-9300  (TDD)  or  1- 
800-877-8339  (Federal  Information 
Relay  Service  TDD).  (Other  than  the 
"800"  number,  these  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION: 

Background 

The  existing  lead-based  paint 
regulations  pertaining  to  the 
Department's  programs  were  written 
pursuant  to  the  passage  of  the  Lead- 
Pased  Paint  Poisoning  Prevention  Act 
(42  use.  4801^846)  in  the  early 
1970s.  This  legislation  required  the 
Secretary  to  "establish  procedures  to 
eliminate  as  far  as  practicable  the 
hazards  of  lead-based  paint  poisoning 
with  respect  to  any  existing  housing 
which  may  present  such  hazards  and 
which  is  covered  by  an  application  for 
mortgage  insurance  or  housing 
assistance  payments  under  a  program 
administered  by  the  Secretary."  HUD 
implemented  that  requirement  by 
promulgating  24  CFR  part  35  in  1976 
(41  FR  28878,  July  13.  1976).  Part  35 
includes  the  general  procedures  for'the 
testing  and  abatement  of  lead-based 
paint  hazards  in  HUD-associated 
housing  and  applies  to  all  programs. 
Section  35.5(c),  however,  allows  each 
Assistant  Secretary  to  develop 
regulations  pertaining  to  specific  HLTD 
programs.  It  is  the  Department's  intent 
that  program-specific  regulations  define 
the  conditions  that  require  action,  but 
reference  part  35  for  specification  of 
how  the  action  should  bo  conducted. 

Since  part  35  was  first  written, 
amendments  to  it  and  to  the  program- 
specific  regulations  have  been  issued 
from  time  to  time  in  response  to  changes 
in  the  law  and  increased  knowledge 
about  the  hazards  and  treatment  of  lead- 
based  paint.  The  most  recent 
Department-wide  regulatory  re\isions 
pertaining  to  lead-based  paint  were 
made  in  1986,  1987.  and  1988.  Some 
additional  revisions  specific  to  the 
public  and  Indian  housing  programs 
were  issued  in  1991.  However,  new 
legislation — specifically  the  Residential 
Lead-Based  Paint  Hazard  Reduction  Act 
of  1992  (title  X,  Pub.  L  102-550; 
approved  October  28.  1992)  (Title  X)— 
and  recent  advances  in  knowledge  have 
Egain  made  some  of  the  information  in 
the  existing  regulations  obsolete. 
Therefore,  the  Department  is 


undertaking  a  comprehensive  revision 
of  its  lead-based  paint  reg  ilations. 

The  changes  in  this  proposed  rule 
would  represent  the  first  phase  in  the 
rovision  process.  In  the  first  phase.  HUD 
would  correct  certain  provisions  in  the 
regulations  that  are  clearly  out  of  date 
and  should  be  corrected  as  soon  as 
possible.  Subsequent  revisions  will 
implement  Title  X,  which  establishes 
new  requirements  effective  January  1, 
1995.  The  Department  intends  to  issue 
proposed  regulations  Implementing  the 
new  Act  as  soon  as  possible,  to  allow 
the  maximum  amount  of  time  for 
comment  and  for  preparation  by  State 
and  local  agencies  and  the  private 
sector. 

HUD  welcomes  comments  on  the 
regulator}'  revisions  that  are  described 
in  this  proposed  rule. 

Revising  the  Definition  of  an  Elevated 
Blood-Lead  Level 

Current  regulations  require  special 
procedures  if  a  child  has  an  "elevated 
blood-lead  level."  This  proposed  rule 
would  change  the  definition  of  an 
elevated  blood-lead  level  (EBL)  to 
conform  to  the  new  recommendations  of 
the  Department  of  Health  and  Human 
Ser\ices,  Centers  for  Disease  Control 
(CDC),  regarding  blood  lead  levels  that 
n^quire  environmental  inter\ent;on. 
Existing  regulations  define  an  EBL  as 
equal  to  or  exceeding  25  micrograms  per 
decihter  (ng/dl).  The  Department's  new 
standard  for  environmental  intervention 
would  be  equal  to  or  exceeding  20  ^g/ 
dl  for  a  single  test  or  15-19  pg/dl  in  two 
consecutive  tests  several  months  apart. 

Many  people  are  under  the 
impression  that  the  CDC,  in  its 
J'tatement,  Preventing  Lead  Poisoning  in 
Young  Children  (October  1991). 
effectively  lowered  the  definition  of  an 
EBL  to  10  tig/dl.  It  is  true  that  the 
Statement  indicates  that  "the  overall 
goal  is  to  reduce  children's  blood  lead 
levels  below  10  jig/dl.  However,  the 
Statement  does  not  recommend  medical 
or  environmental  intervention  at  levels 
of  10-14  jig/dl.  Three  reasons  are  given: 

First,  particularly  at  low  blood  lead  levels, 
IflborBtory  measurements  rr.ay  have  some 
inaccuracy  and  imprecision,  so  a  blood  lead 
level  in  this  range  (10-14  (ig/dl)  may,  in  fact, 
be  below  10  ng/dl.  Second,  effective 
environmental  and  medical  interventions  for 
children  with  blood  lead  levels  in  this  range 
have  not  yet  been  identified  and  evalueied. 
Finally,  the  sheer  numbers  of  children  in  this 
r.:nge  would  preclude  effective  case 
n:anagement  and  would  detract  from 
i.ndividualized  follow-up  required  by 
children  who  have  higher  blood  lead  levels. 

(See.  U.S.  Department  of  Health  and 
Human  Services.  Public  Health  Service, 
Centers  for  Disease  Control,  Preventing 
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Lead  Poisoning  in  Young  Children,  A 
Statement  by  the  Centers  for  Disease 
Control — October  1991.  page  2.) 

The  definition  currently  used  by  HUD 
of  an  EBL  first  appears  in  24  CFR 
200.805.  The  revised  definition  would 
be  included  in  24  CFR  35.3.  because  the 
definition  affects  all  residential  HUD 
programs.  Specific  program  regulations 
could  then  reference  the  definition  in 
part  35  as  appropriate,  although  some 
program  regulations  might  continue  to 
repeat  the  definition. 

Definitions  To  Be  Revised 

Title  X  amends  the  Lead-Based  Paint 
Pplsoning  Act  to  change  the  childhood 
age  of  concern  from  less  than  7  years  of 
age  to  less  than  6  years.  This  change, 
which  also  reflects  the  advice  of  the 
CDC  in  its  Statement,  cited  above, 
rqquires  revisions  to  HUD's  lead-based 
pa  nt  regulations  in  several  locations. 
F(»  •  example,  the  current  definition  of 
residential  structure  (24  CFR  35.3). 
inc  ludes  a  reference  to  nond welling 
fa:ilities  "commonly  used  by  childrrn 
uii  ler  seven  years  of  age."  A  similar 
ref  ;rence  currently  is  found  in  24  CFR 
2(  (1.815(c).  v.'hich  requires  that,  in  the 
ca  <  B  of  a  sale  of  a  HLTD-owned  single- 
fa  1  lily  property,  if  the  purchaser  is  an 
o;  /  tier-occupant  and  the  occupant 
fa  ]  lily  contains  one  or  more  children 
ui  ler  the  age  of  seven  years,  the  sale  of 
a  iiUD-owned  single-family  property 
m  .1st  be  dofened  to  allow  tirre  to  check 
fo  'lelevated  blood  lead  levels  and  test 
fo  iand  abate  lead-based  paint.  A  similar 
re  }]uirement  pertains  to  multifamilv 
properties  (see  24  CFR  200.820{c)(i'i) 
and  24  CFR  200.825(c)(1)). 

Hud  also  would  revise  or  add 
deiflnitions  of  the  following  terms  in  24 
CFR  35.22:  defective  paint.  HEPA.  HLT)- 
associated  housing,  misted  scraping, 
pajnt  removal,  replacement,  and 
residential  structure. 

Options  To  Test  Defective  Surfaces  and 
Use  Laboratory  Analysis 

The  proposed  rule  would  provide  an 
option  for  testing  of  defective  paint 
surfaces  to  determine  if,  in  fact,  lead- 
based  paint  is  present;  if  the  test  results 
are  below  1.0  mg/cmz,  abatement  is  not 
required.  For  structures  built  prior  to 
1978,  the  existing  regulations  require 
visual  inspection  for  defective  paint 
surfaces  and  treatment  of  those  surfaces 
found  to  be  defective.  Therefore,  under 
the  existing  regulations,  surfaces  that 
are  defective  but  do  not  contain  lead 
and  are  not  hazardous  may  be 
unnecessarily  treated.  Testing  the 
surface  is  the  only  way  to  determine  if 
it  is  hazardous  and  thus  requires 
treatment.  The  revision  would  permit  a 


cost  review  between  testing  and 
treatment  without  testing. 

The  proposed  rule  also  specifically 
would  permit  laboratory  analysis  as  an 
approved  alternative  to  XRF  testing. 
Current  program  regulations  require  the 
Federal  Housing  Commissioner's 
permission  to  use  laboratory  analysis  on 
a  case-by-case  basis.  This  has  led  to  a 
burdensome  and  growing  number  of 
individual  concurrence  actions.  XRF 
readings  are  given  in  milligrams  per 
square  centimeter  (mg/cmz).  but 
laboratories  frequently  report  test  results 
as  a  percent  of  lead  by  weight. 
Therefore,  an  alternative  standard  of  0.5 
percent  by  weight  or  5000  parts  per 
million  (ppm)  would  be  permitted  as  an 
alternative  to  the  more  widely  used 
standard  of  1.0  mg/cmz. 

Approved  Abatement  and  Dust-Control 
Practices 

At  the  time  the  existing  regulation 
was  written,  abatement  techniques  were 
not  reRned  and  the  danger  of  lead  dust 
was  relatively  unknown.  Research  and 
experience  in  both  the  public  and 
private  sectors  have  advanced  the  state 
of  knowledge  on  these  subjects.  The 
proposed  rule  would  reference  various 
abatement  methods  (defined  in  24  CFR 
35.22)  that  are  consistent  willi  the  HUD 
Interim  Guidelines  and  In-Flace 
Majiagement  Recommend.itions.  Thu 
proposed  rule  also  would  warn  about 
the  danger  of  lead  dust.  Sections 
35.56(a)  (1)  and  (2).  concerning 
requirements  applicable  to  the  sale  of 
federally  owned  property  that  will  be 
used  for  residential  purposes,  also 
would  be  amended  in  this  proposed 
rule. 

Including  Up-to-Date  Sampling  and 
Testing  Information 

Given  the  high  cost  of  testing  for  lead- 
based  paint,  it  is  desirable  to  follow  a 
statistically  sound  random  sampling 
technique  that  provides  satisfactory 
assurance  of  detecting  lead-based  paint, 
while  not  requiring  the  testing  of  all 
units  in  a  multifamily  property.  Existing 
regulations  for  the  multifamily  mortgage 
insurance  and  multifamily  property 
disposition  programs  require  the  testing 
of  chewable  surfaces  in  a  random 
sample  often  housing  units  in 
properties  of  20  units  or  more.  For 
properties  with  fewer  than  20  units,  six 
units  must  be  tested.  These 
requirements  do  not  have  statistical 
validity  and  consequently  do  not 
provide  the  desired  degree  of  assurance. 
Using  the  sample  sizes  and  random 
sampling  procedures  in  this  proposed 
rule,  if  no  unacceptable  hazards  are 
observed  inthe  sample  units  tested, 
then  there  would  be  at  least  95  percent 


confidence  that  no  more  than  5  percent 
of  all  units  or  50  units,  whichever  is 
smaller,  would  have  an  unacceptable 
lead-based  paint  hazard.  The  table 
included  in  §  200.820(e)  of  the  proposed 
rule  was  developed  to  achieve  the  95 
percent  confidence  level. 

As  an  example,  the  table  would 
require  that  56  units  must  be  tested  in 
a  600-unit  development.  If  lead  (above 
th  e  standard  of  1.0  mg/cm')  is  not 
found  in  any  of  the  56  tested  units,  the 
Department  can  be  95  percent  confident 
that  no  more  than  30  units  (the  lesser  of 
50  or  5  percent  of  600)  have  lead  levels 
above  the  standard.  As  a  second 
example,  236  units  (5.9  percent  of 
4,000)  must  be  tested  in  a  4,000-unit 
development.  If  all  are  below  tlio 
standard,  there  is  95  percent  confidence 
that  no  more  than  50  of  the  4.000  units 
(the  lesser  of  50  or  5  percent  of  4000) 
have  lead  levels  above  the  standard. 

The  size  of  the  sample  (number  of 
units  to  be  tested)  is  determined  by 
three  factors: 

N  =  Total  niur.ber  of  units  in  the  project; 
k  =  Maximum  number  of  leaded  units 
(a  unit  with  one  or  more 
components  with  lead-based  paint 
at  or  above  the  standard  cf  1 .0  mg/ 
cm2)  that  can  be  tolerated  to  be 
missed  completely; 
n  =  Smallest  number  of  units  that  must 
be  tested  to  provide  95  percent 
confidence  that  the  total  number  of 
leaded  units  is  less  than  "k",  based 
on  finding  no  leaded  units  in  the 
sample  tested. 
For  example,  to  be  95  percent  confident 
that  no  more  than  5  percent  of  300  units 
have  lead,  then  k=15:  if  no  more  than  50 
out  of  4.000  with  lead,  then  k=50. 

In  the  usual  statistical  convention, 
"n"  is  defined  as  the  smallest  integer  for 
which  the  probability  of  obtaining  no 
positives  in  a  simple  random  sample  of 
size  "n"  from  a  population  of  size  "N", 
of  which  "k"  are  positive,  is  less  than 
0.05.  When  "k"  of  "N"  total  are 
positive,  the  probability  of  observing  no 
positives  in  a  simple  random  sample  of 
size  "n"  is  given  by  the  formula: 
[(N-k)(N-k-l)...(N-k-n+l))/ 

[(N)(N-l)...(N-n*l)I. 
The  required  value  of  "n"  is  obtained  by 
successively  evaluating  this  expression 

for  n  =  1,  2.  3 until  the  value  of 

the  formula  first  drops  below  0.05.  The 
table  in  §  200.820(e)  of  the  proposed 
rule  was  generated  using  this  method. 

Severalpoints  need  fo  be  made  about 
the  revised  table.  First,  for  less  than  20 
units  total,  all  units  would  have  to  be 
tested  to  get  the  desired  confidence 
level.  Second,  the  percentage  of  units  to 
be  tested  would  decrease  with 
increasing  size  of  the  project.  Third,  it 
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is  apparent  from  the  table  that  for  values 
of  "N"  above  1,006,  5.9  percent  of  the 
units  would  need  to  be  tested. 

Lower  sample  sizes  may  be  attractive 
because  of  lower  testing  costs,  but  that 
reduces  the  assurance  that  units  are  not 
lead-contaminated.  The  existing 
procedure  does  not  provide  any 
identifiable  level  of  assurance.  Of 
course,  100  percent  assurance  can  only 
be  achieved  by  requiring  the  testing  of 
all  the  units  in  a  project,  at  much  higher 
cost. 

Other  Matters 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
Vkith  respect  to  the  environment  has 
been  made  in  accordance  with  part  50 
of  this  title,  which  implements  section 
102{2)(C)  of  the  National  Environmental 
Pohcy  Act  of  1969,  42  U.S.C  4332.  This 
Finding  relies  in  substantial  part  on  an 
Environmental  Assessment  prepared  for 
the  Lead-Based  Paint  Interim 
Guidelines.  The  subject  Finding  of  No 
Significant  Impact  is  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk,  room  10276,  451  Seventh 
Street,  S\V.,  Washington,  DC  20410. 

Executive  Order  12866 

This  proposed  rule  was  reviewed  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866  on 
Regulatory  Planning  and  Review,  issued 
by  the  President  on  September  30, 1993. 
Any  changes  made  in  the  proposed  rule 
subsequent  to  its  submission  to  OMB 
are  identified  in  the  docket  file,  which 
is  available  for  public  inspection  as 
provided  under  the  section  of  this 
preamble  entitled  "Addresses." 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  proposed  rule 
before  publication  and  by  approving  it 
certifies  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  proposed  rule  is  limited  to 
implementation  of  statutory  changes  to 
the  Lead-Based  Paint  Poisoning 
Prevention  Act;  there  are  no 
anticompetitive  discriminatory  aspects 
of  the  proposed  rule  with  regard  to 
small  entities  and  there  are  not  any 
unusual  procedures  that  would  need  to 
be  complied  with  by  small  entities. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12506,  the  Family,  has 
determined  that  this  proposed  rule 
would  not  have  potential  significant 


impact  on  family  formation, 
maintenance,  and  general  well-being, 
and.  thus,  is  not  subject  to  review  under 
the  Order.  The  function  of  this  proposed 
rule  is  to  remedy  inaccuracies  in 
existing  program  regulations  and 
respond  to  advancements  in  the  field  of 
lead-based  paint  testing  and  hazard 
reduction. 

Executive  Order  12512,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  8(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  do  not  have 
federalism  implications  and.  thus  are 
not  subject  to  review  under  the  Order. 
The  function  of  this  proposed  rule 
would  be  to  remedy  inaccuracies  in 
existing  program  regulations  and 
respond  to  advancements  in  the  field  of 
lead-based  paint  testing  and  hazard 
reduction.  Issuance  of  this  proposed 
rule  in  no  way  changes  or  affects  the 
existing  relationships  among  Federal. 
State,  and  local  govermnents. 

Semiannual  Agenda  of  Regulations 

This  proposed  rule  was  hsted  as  Item 
No.  1533  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  April  25, 1994  (59  FR 
20424,  20435)  imder  Executive  Order 
12866  and  the  Regulatory  Flexibility 
Act,  and  was  requested  by  and 
submitted  to  the  Committee  on  Banking, 
Housing  and  Urban  Affairs  of  the  Senate 
and  the  Committee  on  Banking,  Finance 
and  Urban  Affairs  of  the  House  of 
Representatives  under  section  7(o)  of 
the  Department  of  Housing  and  Urban 
Development  Act. 

List  of  Subjects 

24  CFR  Fart  35 

Grant  programs — housing  and 
community  development.  Lead 
poisoning.  Mortgage  insurance.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportunity.  Fair  housing.  Housing 
standards,  Incorporation  by  reference. 
Lead  poisoning.  Loan  programs — 
housing  and  community  development, 
Minimum  properly  standards.  Mortgage 
insurance,  Organization  and  functions 
(Government  agencies).  Penalties, 
Reporting  and  recordkeeping 
requirements.  Social  security. 
Unemployment  compensation.  Wages. 

24  CFR  Part  280 

Community  development.  Grant 
programs — housing  and  community 


development.  Loan  programs — housing 
and  community  development.  Low  and 
moderate  income  housing.  Nonprofit 
organizations.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  291 

Community  facilities.  Conflict  of 
interests.  Homeless,  Lead  poisoning. 
Low  and  moderate  income  housing, 
Mortgages,  Reporting  and  recordkeeping 
requirements,  Surplus  government 
property. 

24  CFR  Part  510 

Lead  poisoning.  Loan  programs — 
housing  and  community  development, 
Relocation  assistance.  Reporting  and 
recordkeeping  requirements.  Social 
security.  Urban  renewal. 

24  CFR  Part  51 1 

Administrative  practice  and 
procedure.  Grant  programs — housing 
and  community  development.  Lead 
poisoning.  Low  and  moderate  income 
housing,  Reporting  and  recordkeeping 
requirements.  Technical  assistance. 

24  CFR  Part  570 

Administrative  practice  and 
procedure.  American  Samoa, 
Community  development  block  grants, 
Grant  programs — education.  Grant 
programs — housing  and  community 
development,  Guam,  Indians,  Lead 
poisoning.  Loan  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  New 
communities.  Northern  Mariana  Islands, 
Pacific  Islands  Trust  Territory.  Pockets 
of  poverty,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Small 
cities.  Student  aid,  Virgin  Islands. 

24  CFR  Part  577 

Community  facilities.  Employment, 
Grant  programs — housing  and 
community  development.  Grant 
programs — social  programs.  Individuals 
with  disabilities.  Homeless,  Indians, 
Mental  health  programs.  Nonprofit 
organizations.  Reporting  and 
recordkeeping  requirements.  Technical 
assistance. 

24  CFR  Part  578 

Community  facilities.  Grant 
programs — housing  and  community 
development.  Grant  programs — social 
programs.  Individuals  with  disabilities. 
Homeless,  Mental  health  programs. 
Nonprofit  organizations.  Reporting  and 
recordkeeping  requirements.  Technical 
assistance. 

24  CFR  Part  579 

Community  facilities.  Grant 
programs — housing  and  community 
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development.  Grant  programs — social 
programs.  Homeless,  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  632 

Grant  programs — housing  and 
community  development.  Homeless. 
Ltad  poisoning.  Manufactured  homes. 
Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  685 

Aged.  Individuals  with  disabilities. 
Loan  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  886 

Grant  programs — housiHg  and 
community  development.  Lead 
poisoning.  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 

24CFR  Part  887 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  890 

(pivil  rights,  Grant  programs — housing 
and  community  development. 
Individuals  with  disabilities.  Loan 
programs — housing  and  community 
development.  Low  and  moderate 
income  housing.  Mental  health 
programs.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  905 

Aged,  Energy  conservation.  Grant 
prbgrams — housing  and  community 
development.  Grant  programs — Indians. 
Individuals  with  disabiUties.  Lead 
poisoning.  Loan  programs — housing  and 
community  devolopment.  Loan 
programs — Indians.  Low  and  moderate 
inqome  housing.  Public  housing. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  941 

Grant  programs — housing  and 
community  development,  Loan 
programs — housing  and  community 
development.  Public  housing. 

24  CFR  Part  961 

Drug  abuse.  Drug  traffic  control,  Grajit 
programs — housing  and  community 
development.  Grant  programs — Indians. 
Grant  programs — low  and  moderate 
income  housing.  Public  housing. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  965 

Energy  conservation.  Government 
procurement.  Grant  programs — housing 


and  community  devolopment.  Lead 
poisoning,  Loan  programs — housing  and 
community  development.  Public 
housing,  Reporting  and  recordkeeping 
requirements.  Utilities. 

24  CFR  Part  968 

Grant  programs — housing  and 
community  development.  Loan 
•programs — housing  and  community 
development.  Public  housing.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  24  CFR  parts  35,  200. 
280.  291.  510,  511.  570.  577.  578.  579. 
882,  885,  886,  887,  890.  905.  941.  961. 
965.  and  968  are  proposed  to  be 
amended  as  follows: 

PART  35— LEAD-BASED  PAINT 
POISONING  PREVENTION  IN  CERTAIN 
RESIDENTIAL  STRUCTURES 

1.  The  authority  citation  for  part  35 
would  be  revised  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  4(>21- 
1846. 

2. Section  35.3  would  be  amended  by; 

a.  Adding  in  alphabetical  order  a  new 
definition  "Elevated  blood  lead  level  or 
EBL": 

b.  Amending  the  definition  of  "HUD- 
associated  housing"  by  removing  the 
word  "or"'  at  the  end  of  paragraph  (2). 
replacing  the  period  with  a  comma  at 
the  end  of  paragraph  (3),  and  adding 
new  paragraphs  (4)  and  (5)  in  that 
definition;  and 

c.  Revising  the  definition  of 
"residential  structure",  to  read  as 
follows; 

§  35.3    Definitions. 

•         •         •         *         • 

Elevated  blood  lead  level  or  EBL. 
E.xcessi  ve  absorption  of  lead  is  a 
confirmed  concentration  of  lead  in 
whole  blood  of  20  jig/dl  (micrograms  of 
lead  per  deciliter  of  whole  blood)  for  a 
single  test  or  of  15-19  ng/dl  in  two 
consecutive  tests  several  months  apart. 

HUD-associated  housing.  *  *  ' 

(4)  That  is  currently  covered  by  a 
mortgage  held  by  the  Secretary:  or 

(5)  That  was  purchased  by  a  third 
party  at  a  foreclosure  by  the  Secretary-  of 
a  Secretary-held  mortgage  and  is  subject 
to  any  requirements  regarding  its  use  or 
operation  under  an  agreement,  or 
condition  imposed  by  the  Secretary. 

Residential  structure.  Any  house, 
apartment,  or  structure  intended  for 
human  habitation,  including  any 
nondwelling  facility  operated  by  the 
owner  and  commonly  used  by  children 
loss  than  six  years  of  age.  such  as  a  child 
care  center. 
*        •        •        *        • 

?>.  Section  35.10  would  be  revised  to 
read  as  follows: 


§  35. 1 0    Purpose  and  scope. 

This  subpart  implements  the 
provisions  of  42  CFR  part  90.  issued  by 
tlie  Secretary  of  Health  and  Human 
Services  pursuant  to  section  401  of  the 
Act.  which  are  applicable  to  Federal 
agencies  and  prohibit  the  use  of  lead- 
based  paint  in  residential  structures 
constructed  or  rehabilitated  by  the 
Federal  government  or  with  Federal 
assistance.  This  subpart  also  establishes 
procedures  to  prohibit  the  use  of  lead- 
based  paint  in  all  HUD-associated 
housing. 

4.  Section  35.14  would  be  revised  tn 
read  as  follows; 

§35.14    Requirements. 

(a)  No  office  of  the  Department  shall 
use  or  permit  the  use  of  lead-based  paint 
in  HUD-associated  housing. 

(b)  Each  Assistant  Secretary  shall 
implement  the  requirements  of 
paragraph  (a)  of  this  section  with 
respect  to  the  HUD  programs  within  his/ 
her  administrative  jurisdiction. 
Implementation  shall  include: 

(1)  The  establishment  of  procedures  to 
require  the  inclusion  of  appropriate 
provisions  in  contracts  and  subcontracts 
involving  HUD-associated  housing 
prohibiting  the  use  of  lead-based  paint 
in  the  HUD-associated  housing;  and 

(2)  Provisions  necessary  for 
enforcement  of  the  prohibition. 

5.  Section  35.22  would  be  amended 
by  removing  the  definition  of 
"applicable  surface";  by  revising  the 
definition  of  "defective  paint  surface"; 
and  by  adding  in  alphabetical  order 
definitions  of  "HEPA".  "misted 
scTaping",  "paint  removal",  and 
"replacement",  to  read  as  follows: 

§  35.22    Definitions. 

•  •         •         •         • 

Defective  paint  surface  moans  a 
surface  on  which  the  paint  is  nonintact, 
i.e.  the  paint  is  cracking,  scafing, 
chipping,  peeling,  or  loose. 

HEPA  means  a  high  efficiency  particle 
air  filter,  as  used  in  lead -abatement 
vacuum  cleaners. 

•  ft        •        •        • 

Misted  scraping  means  both  the 
surface  to  be  scraped  and  the  scraping 
tool  are  kept  wet  with  water  during  the 
removal  process  to  minimize  the 
dispersal  of  paint  chips  and  air-borne 
dust. 

Paint  removal  means  stripping  paint 
from  the  surfaces  of  building 
components. 

Replacement  means  the  removal  of 
building  components,  such  as  windows, 
doors,  and  txim,  that  have  lead-basttd 
painted  surfaces  and  the  installation  of 
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new  components  free  of  lead-based 
paint. 

•  •        •        »        • 

6.  Section  35.24  would  be  amended 
by  revising  paragraphs  (b)  introductory 
text,  (b)(1)  and  (b)(2);  by  redesignating 
paragraph  (b)(3)  and  (b)(4)  as  paragraphs 
(b)(5)  and  (b)(6),  respectively;  and  by 
adding  new  paragraphs  (b)(3)  and  (b)(4), 
to  read  as  follows: 

§35.24    Requirements. 

•  •         •         •         • 

(b)  Subject  to  the  provisions  of 
separate  regulations  promulgated  with 
respect  to  any  program  by  the  Assistant 
Secretap,'  having  jurisdiction  over  that 
program,  the  following  minimum 
requirements  shall  apply  to  all 
programs: 

(1)  All  painted  surfaces  of  HIJD- 
associated  housing  constructed  before 
1978  shall  be  inspected  to  determine 
whether  defective  paint  surfaces  exist. 

(2)  Defective  paint  surfaces  must 
either: 

(i)  Be  tested  for  lead  content  and.  if 
found  to  contain  lead  at  concentrations 
equal  to  or  exceeding  levels  specified  in 
paragraph  (b)(3)  of  this  section,  abated 
as  described  in  paragraph  (b)(4)  of  this 
section.  Defective  paint  surfaces  that  do 
not  contain  lead-based  paint  do  not 
reauire  treatment;  or 

(^ii)  Be  abated,  if  defective  paint 
surfaces  are  not  tested.  If  not  tested,  the 
presence  of  lead-based  paint  shall  be 
assumed. 

(3)  If  defective  paint  surfaces  are 
tested,  testing  shall  be  accomplished  by 
using  a  portable  X-ray  fluorescence 
(XRF)  analyzer  or  by  laboratory  analysis 
of  paint  samples,  whichever  is  more 
cost  effective.  Abatement  as  described 
in  paragraph  (b)(4)  of  this  section  is 
required  of  all  defcjctive  paint  surfaces 
for  which  the  test  results  equal  or 
exceed  1.0  milligram  of  lead  per  square 
centimeter  of  paint  surface.  If  the 
laboratory  reports  the  test  results  in 
percent  by  weight,  the  standard  shall  be 
0.5  percent  or  5000  parts  per  million 
(ppm).  A  qualified  inspector  or 
laboratory  shall  certify  in  WTiting  the 
precise  results  of  the  testing. 

(4)(i)  Lead-based  paint  abatement  can 
create  lead  dust  that  is  dangerous  to 
workers  and  occupants,  especially  small 
children.  Abatement  should  be 
performed  only  by  workers  who  are 
trained  in  managing  lead  hazards  and 
are  properly  protected.  Abatement 
should  not  be  undertaken  by  home 
craftsmen,  even  very  skilled  ones,  or 
untrained  construction  professionals. 
The  generation  and  control  of  dust  must 
be  carefully  considered  when  selecting 
the  abatement  method.  Dust  caused  by 
abatement  shall  be  contained  within  the 


work  area  and  shall  not  be  allowed  to 
spread  to  adjacent  spaces  or  the  soil. 

(ii)  Abatement  shall  be  by  covering 
lead-based  paint  surfaces,  removal  of 
paint,  or  replacement  of  painted 
building  components.  Acceptable 
methods  of  covering  lead-based  paint 
surfaces  require  the  use  of  durable 
materials,  sealed  and  caulked  to  prevent 
the  escape  of  lead-contaminated  dust. 
Acceptable  methods  of  paint  removal 
are  misted  scraping,  scraping  with  an 
infrared  or  coil-type  heat  gun,  and 
chemical  stripping  on-  or  off-site. 
Unacceptable  methods  of  abatement 
include  dry  unassisted  scraping; 
machine  sanding  and  use  of  propane  or 
gasoline  torches  (open  flame  methods); 
and  washing  and  repainting  vsithout 
first  thoroughly  removing  the  paint  by 
one  of  the  approved  methods. 

(iii)  Appropriate  action  shall  be  taken 
to  protect  occupants,  especially  young 
children  and  pregnant  women,  from 
lead  hazards  associated  witli  abatement. 
Occupants  may  not  enter  spaces 
undergoing  abatement.  In  most 
circumstances,  occupants  must  be 
temporarily  relocated  during  abatement, 
in  accordance  with  §  35.28. 

(iv)  All  abatement  procedures  must  be 
concluded  with  a  thorough  cleaning  of 
all  surfaces  in  the  affected  dwelling 
units  and  common  areas  in  order  to 
remove  lead  dust.  Cleanup  shall  be 
accomplished  by  vacuuming  with  a 
HEPA  vacuum  and  washing  surfaces 
with  a  trisodium  phosphate  detergent, 
followed  by  another  high  efficiency 
vacuuming.  The  waste  generated  by 
abatement  shall  bo  safely  {lisposed  of  in 
accordance  with  Federal.  State,  and 
local  laws. 

(v)  In  the  case  of  defective  paint  spots 
of  one  square  foot  or  less,  misted 
scraping  and  repainting  of  the  defective 
spot  is  considered  adequate  treatment. 
However,  treatment  of  defective  paint 
spots  shall  include  proper  containment 
and  cleanup.  If  the  total  area  of 
defective  paint  spots  on  any  one  surface 
exceeds  one  square  foot,  or  if  there  are 
defective  paint  spots  on  more  than  two 
surfaces  in  any  one  room  or  space 
(hallways,  pantry,  etc.),  misted  scraping 
and  repainting  of  the  defective  spots  is 
not  acceptable  treatment.  In  such 
circumstances,  the  entire  defective  paint 
surface  must  be  abated  in  accordance 
with  paragraph  (b)(4)(ii)  of  this  section. 
***** 

A  new  §  35.28  would  be  added  to 
subpart  C,  to  read  as  follows: 

§  35^    Temporary  relocation. 

(a)  Protection  of  occupants. 
Appropriate  action  shall  be  taken  to 
protect  occupants,  especially  young 
children  and  pregnant  women,  from 


lead  hazards  associated  with  abatement. 
Occupants  may  not  enter  spaces 
undergoing  abatement.  Except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section,  occupants  must  be 
temporarily  relocated  during  abatement. 

(b)  Exterior  abatement.  Relocation  of 
occupants  is  not  required  if  abatement 
is  only  on  the  exterior  of  a  strudure  and 
the  interior  is  sealed  and  safe  entry  and 
egress  can  be  assured. 

(c)  Interior  abatement.  Relocation  of 
occupants  is  not  required  if  abatement 
is  on  the  interior  and  either: 

(1)  Abatement  and  cleanup  can  be 
completed  in  one  8-hour  working  day, 
and  the  following  conditions  are  met: 

(i)  Dust  caused  by  abatement  is 
contained  within  the  work  area;  and 

(ii)  Occupants  have  safe  access  to 
bathrooms  and  kitchens;  or 

(2)  If  all  of  the  following  conditions 
are  mot,  even  though  abatement  and 
cleajiup  cannot  be  completed  in  one  8- 
hour  working  day: 

(i)  Abatement  is  of  limited  scope  (e.g. 
limited  to  no  more  than  one  or  two 
rooms  at  a  time); 

(ii)  The  work  area  is  secured  against 
entry  during  nonworking  hours; 

(iii)  Dust  caused  by  abatement  is 
contained  within  the  work  area;  and 

(iv)  Occupants  have  safe  access  to 
bathrooms,  kitchens  and  sleeping  areas. 

(d)  Personal  belonging^.  Personal 
belongings  that  are  in  work  areas  must 
be  relocated  or  sealed  to  protect  the 
belongings  from  contamination  from 
lead  dust. 

8.  Section  35.56  would  be  amended 
by  revising  the  first  sentence  in 
paragraph  (a)(1)  and  by  revising 
paragraph  (a)(2),  to  read  as  follows; 

§  35.56    Requirements. 

(a)  •  •  * 

(1)  All  painted  surfaces  of  residential 
structures  constructed  before  1978  shall 
be  inspected  to  determine  whether 
defective  paint  surfaces  exist.  *  •  • 

(2)  Treatment  necessary  to  eliminate 
hazards  of  lead-based  paint  shall 
conform  to  the  procedures  described  in 
§  35.24(b)(4). 
***** 

9.  Section  35.62  would  be  revised  to 
read  as  follows: 

§35.62    Federal  construction;  prohibition 
against  use  of  lead-t)ased  paint 

1.  No  Federal  agency  shall,  in  any 
residential  structure  constructed  or 
rehabilitated  by  such  agency,  use  or 
permit  the  use  of  lead-based  paint. 

10.  Section  35.63  would  be  amended 
by  revising  paragraph  (a)  and  adding  a 
heading  to  paragraph  (b).  to  read  as 
follows: 
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§  35.63    Federally  assisted  construction; 
prohibition  against  use  of  lead-based  paint 

(a)  Regulations  required.  Each  agency 
head  shall  issue  regulations  and  take 
such  other  steps  as  in  his  or  her 
judgment  are  necessary  to  prohibit  the 
uie  of  lead-based  paint  on  or  in  any 
residential  structure  constructed  or 
rehabilitated  by  such  agency  under  any 
federally  assisted  program. 

(b)  Contents  of  regulations.  *  *  * 

pivRT  200— INTRODUCTION 

11.  The  authority  citation  for  part  200 
would  be  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1701-1715z  18;  42 

U.B.C  3535(d)). 

Il2.  Section  200.805  would  be 
amended  by  removing  the  definition  of 
"Applicable  surface";  and  by  revising 
the  definitions  of  "Chewable  surface". 
"Defective  paint  surface",  and  "Elevated 
blood  lead  level  or  EBL".  to  read  as 
follows: 

§200.805    Definitions. 

Chewable  surface  mefuis  any  intact 
protruding  painted  surface  up  to  five 
feet  from  the  floor  or  ground  that  is 
readily  accessible  to  children  less  than 
si:k  years  of  age. 

Defective  paint  surface  has  the  same 
meaning  as  the  term  is  defined  In 
§35.22  of  this  title. 

Elevated  blood  lead  level  or  EBL  has 
the  same  meaning  as  the  term  is  defined 
in|§  35.3  of  this  title. 
•    '    •        •        •        • 

p.  Section  200.815  would  be 
aiDended  by  revising  paragraphs  (bl.  (cl. 
and  (d),  to  read  as  follows: 

§200.815    HUO-owned  single  faniliy 
property  disposition. 


fl))  For  residential  structures 
cotistructed  prior  to  1978,  HUD  shall 
cause  the  property  to  be  inspected  for 
defective  paint  surfaces  before  the 
closing  of  the  sale  of  the  property.  In  the 
case  of  a  sale  to  a  non-owner-occupant 
purchaser,  treatment  may  be  made  a 
condition  of  sale,  with  sufficient  sale 
funds  escrowed  to  assure  treatment. 
Defective  paint  surfaces  either: 

dD  Must  be  tested  for  lead  content 
and,  if  found  to  contain  lead  at 
concentrations  equal  to  or  exceeding 
levels  specified  in  §  35.24(b)(3)  of  t^s 
title,  abated  as  described  in  §  35.24(b)  of 
this  title;  or 

(2)  If  not  tested,  the  presence  of  lead- 
based  paint  shall  be  assumed  and  the 
surfaces  abated  as  described  in 
paragraph  (d)  of  this  section. 

(c)  Chewable  surfaces.  This 
subsection  applies  to  dwellings 
constructed  before  1978,  except  as 


provided  in  paragraph  (d)  of  this 
section.  If  the  purchaser  is  an  owner- 
occupant  and  the  occupant  family 
contains  one  or  more  children  less  than 
six  years  of  age.  closing  of  the  sale  shall 
be  deferred  until  completion  of  the 
following  procedures.  Where  a  blood 
lead  level  screening  program  is 
determined  by  HUD  to  be  reasonably 
available,  screening  of  each  occupant 
child  less  than  six  years  of  age  will  be 
required.  If  an  EBL  condition  is 
identified,  HUD  will  cause  the  dwelling 
to  be  tested  for  lead-based  paint  on 
chewable  surfaces  or  follow  treatment 
procedures.  Testing  shall  be  conducted 
by  a  State  or  local  health  or  housing 
agency,  an  inspector  certified  or 
regulated  by  a  State  or  local  health  or 
housing  agency,  a  qualified  HUD 
inspector  or  an  organization  recognized 
by  HUD.  Testing  shall  be  performed 
using  an  X-ray  fluorescence  analyzer 
(XRF)  or  by  laboratory  analysis  of  paint 
samples.  Test  readings  of  1  mg/cm^  or 
higher  using  an  XRF  shall  be  considered 
positive  for  the  presence  of  lead-based 
paint.  If  the  laboratory  reports  the 
results  in  percent  by  weight,  0.5  percent 
or  5000  parts  per  million  shall  be 
considered  positive.  Where  lead-based 
paint  on  chewable  surfaces  is  identified, 
the  entire  interior  or  exterior  chewable 
surface  shall  be  treated.  Treatment  shall 
consist  of  covering  or  removal  of  the 
paint  surface  in  accordance  with 
§  35.24(b)(4)  of  this  title. 

(d)  Abatement  without  testing.  In  the 
case  of  a  residential  structure 
constructed  before  1978,  in  lieu  of  the 
procedures  set  forth  in  paragraph  (c)  of 
this  section,  HUD,  at  its  option,  may 
forgo  testing  and  abate  all  chewable  and 
defective  paint  surfaces  in  accordance 
with  the  methods  set  out  in  §  35.24(b)(4) 
of  this  title. 

14.  Section  200.820  would  be 
amended  by  redesignating  paragraphs 
(d)  and  (e)  as  paragraphs  (0  and  (g). 
respectively;  by  revising  the  third 
sentence  in  paragraph  (a)  and 
paragraphs  (b).  (c)(1).  (c](2).  the  second 
sentence  in  paragraph  (c)(3).  and  (c)(4); 
and  by  adding  new  paragraphs  (d)  and 
(e).  to  read  as  follows: 

§  200.820    Multifamily  insurance  and 
coinsurance. 

(a)  •   *   •  This  section  does  not  apply 
to  projects  for  the  elderly  or 
handicapped  (except  for  units  housing 
children  less  than  six  years  of  age)  or 
projects  subject  to  an  application  for 
insurance  under  sections  231,  232.  241, 

or  242  of  the  National  Housing  Act. 

*   *   * 

(b)  Defective  paint  surfaces.  In  the 
case  of  a  residential  structure 
constructed  before  1978,  the  HUD  or 


coinsurer's  architect  and  the  sponsor's 
architect  shall  inspect  the  property  for 
defective  paint  surfaces  before  the 
issuance  of  a  commitment.  If  defective 
paint  surfaces  are  found,  testing  and 
abatement  as  required  by  §  35.24(b)  of 
this  title  shall  be  completed  before  final 
endorsement  as  a  condition  of  the  firm 
commitment.  If  defective  paint  surfaces 
are  tested,  a  random  sample  of  dwelUng 
units  shall  be  tested  as  required  by 
paragraph  (e)  of  this  section. 

(c)  Chewable  surfaces— (I)  Random 
sample.  In  the  case  of  a  residential 
structure  constructed  before  1978,  a 
random  sample  of  dwelling  units  shall 
be  tested  for  lead-based  paint  on 
chewable  surfaces  as  required  by 
paragraph  (e)  of  this  section,  including 
a  sample  of  common  areas  and  exterior 
chewable  surfaces.  Common  areas 
included  in  the  sample  should  include 
nondwelling  facilities  commonly  used 
by  children  less  than  six  years  of  age, 
such  as  child  care  centers.  All  chewable 
surfaces  in  selected  units  shall  be  tested. 
If  none  of  the  tested  units,  common 
areas  or  exterior  chewable  surfaces 
contain  lead-based  paint,  the  project 
may  be  considered  free  of  lead-based 
paint,  and  no  further  testing  or 
abatement  action  will  be  required.  If 
lead-based  paint  is  found  in  any  unit  in 
the  sample,  all  units  in  the  project  are 
required  to  be  tested.  If  lead-based  paint 
is  found  in  any  common  area,  all 
common  areas  in  the  project  are 
required  to  be  tested.  If  lead-based  paint 
is  found  in  any  exterior  chewable 
surface,  all  exterior  chewable  surfaces  in 
the  project  are  required  to  be  tested. 

(2J  Testing  requirements.  Testing  shall 
be  performed  using  an  X-ray 
fluorescence  analyzer  (XRF)  or  by 
laboratory  analysis  of  paint  samples. 
Test  readings  of  1  mg/cmz  or  higher 
using  an  XRF  shall  be  considered 
positive  for  presence  of  lead  based 
paint.  If  the  laboratory  reports  the  test 
results  in  percent  by  weight  the 
standard  shall  be  0.5  percent  or  5000 
parts  per  million  (ppm).  Testing  of 
chewable  surfaces  shall  be  performed  by 
a  State  or  local  health  or  housing  agency 
or  by  an  inspector  certified  or  regulated 
by  the  State  or  local  health  or  housmg 
agency.  The  testing  entity  shall  certify  to 
the  results  of  the  test.  The  mortgagor 
shall  be  responsible  for  obtaining  these 
testing  services. 

(3)  •   •   •  Treatment  shall  consist  of 
covering  or  removal  of  the  paint  surface 
in  accordance  with  §  35.24(b)(4)  in  this 
title.  •  *   • 

(4)  Abatement  \*ithout  testing.  In  lieu 
of  the  procedures  set  forth  in  paragraphs 
(c)(1).  (2)  and  (3)  of  this  section,  in  the 
case  of  a  residential  structure 
constructed  before  1978,  the  developer 
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may  forego  testing  and  abatement  and 
abate  all  cbewable  surfaces  in 
accordance  with  the  methods  set  out  in 
§  35.24(b)(4)  of  this  title  before  final 
endorsement.  HUD  or  the  coinsuring 
lender  will  reinspect  all  units  after 
repair  and  before  final  endorsement. 

(d)  EBL  child.  In  the  case  of  a 
residential  structure  constructed  before 
1978,  if  the  developer  is  presented  with 
test  results  that  indicate  a  child  less 
than  six  years  of  age  living  in  a  unit  has 
an  EBL,  the  developer  must  test 
defective  paint  surfaces  and  chewable 
surfaces  in  the  unit  occupied  by  the 
child.  If  such  test  is  positive  for  lead- 
based  paint,  the  developer  either: 

(1)  Must  abate  the  unit  surfaces  in 
accordance  with  the  methods  set  out  at 
§  35.24(b)  of  this  title;  or 

(2)  If  the  developer  chooses  not  to 
test,  the  developer  must  abate  all  unit 
surfaces. 

(e)  Random  sampling  of  units. 
Random  sampling  of  housing  units  for 
testing  of  chewable  and  defective  paint 
surfaces  shall  be  based  on  the  following 
table: 

Number  of  Units  To  Be  Tested  as 
A  Function  of  Project  Size 


Number  of  Units  To  Be  Tested  as 
A  Function  of  Project  Size— 
Continued 


No.  of  units  in  txjikJ- 

ing  or  group  of  build- 
ings uniformly  paint- 
ed at  the  time  of  corv 
struction  and  with 

No.  of  units 
to  t>e  tested 

sut)sequent  random 
painting  history 

<20  

Alt 

20-26  

20 

27 

21 

28 _ 

22 

29-30  

23 

31  

24 

32 

25 

33-34  

26 

35 

27 

36 

28 

37 : 

29 

38-39  

30 

40-50  

31 

51  

32 

52-53  

33 

54 

34 

55-56  

35 

57-58  

36 

59 

37 

60-73  

38 

74-75  

39 

76-77  

40 

78-79  

41 

80-95  

42 

96-97  

43 

98-99  

44 

100-117  

45 

118-119  

46 

120-138 

47 

139-157  

48 

15a-177 

49 

178-197  

50 

198-218  

51 

No.  of  units  in  build- 

ing or  group  of  build- 

ings uniformly  paint- 

Kin  f\i  iinit<i 

ed  at  the  time  of  corv 
struction  and  with 

to  be  tested 

sut»sequent  random 

painting  history 

219-258  

52 
53 

259-299  

300-379  

54 

380-499  

55 

500-638  

56 

639-799  

57 

800-1003 

58 

1004-1005  

59 

1006  Of  more 

(5.9  percent  of  the 
number  of  units. 

rounded  to  the 

nearest  unit) ' 

'  For  txjikjings  or  groups  of  similar  txjikjings 
with  1,006  units  or  more,  test  5.9  percent  of 
the  units  and  round  the  result  to  the  nearest 
numt)er.  E.g..  if  ttiere  are  2,170  units,  5.9  per- 
cent equals  128.03,  so  128  units  shoulo  be 
tested. 


15.  Section  200.825  would  be 
amended  by: 

a.  Revising  the  second  sentence  of 
paragraph  (a); 

b.  Revising  paragraph  (b); 

c.  Revising  paragraph  (c)  introductory 
text  by: 

(1)  Revising  the  third  and  fourth 
sentences,  and  adding  a  new  sentence 
after  the  fourth  sentence,  as  revised; 
and, 

(2)  Revising  the  last  two  sentences  of 
the  introductory  text;  and 

d.  Revising  paragraphs  (c)(1)  and 
(c)(2),  to  read  as  follows: 

§  200.825    HUD-owned  multifamily  property 
disposition. 

(a)  *   *   *  This  section  does  not  apply 
to  projects  for  the  elderly  or 
handicapped  (except  for  units  housing 

children  less  than  six  years  of  age). 

*   *   * 

(b)  Defective  paint  surfaces.  For 
residential  structures  constructed  before 
1978,  HUD  shall  cause  the  property  to 
be  inspected  for  defective  paint  surfaces 
before  offering  the  property  for  sale. 
Defective  paint  surfaces  either  must  be 
tested  for  lead  content  and  abated  as 
described  in  §  35.24(b)  of  this  title,  if 
found  to  contain  lead  at  concentrations 
equal  to  or  exceeding  levels  specified  in 
§  35.24(b)(3)  of  this  Utle.  or,  if  not 
tested,  the  presence  of  lead-based  paint 
shall  be  assumed  and  the  defective  paint 
surfaces  abated  as  described  in 

§  35.24(b)(4)  of  this  title.  Abatement 
must  be  completed  before  delivery  of 
the  property  to  the  purchaser  or,  if  the 


disposition  program  under  part  290  of 
this  title  provides  for  repairs  to  be 
performed  by  the  purchaser,  such 
treatment  may  be  included  in  the 
required  reports.  Residential  structures 
assisted  under  section  223(0  of  the 
National  Housing  Act  are  to  be 
inspected  and  treated  as  set  forth  in  this 
paragraph. 

(c)  "   *   *  Testing  shall  be  performed 
using  an  X-ray  fluorescence  analyzer 
(XRF)  or  by  laboratory  analysis  of  paint 
samples.  Test  readings  of  1  mg/cm^  or 
higher  using  an  XRF  shall  be  considered 
positive  for  presence  of  lead-based 
paint.  If  the  laboratory  reports  the 
results  in  percent  by  weight,  0.5  percent 
or  5000  parts  per  million  (ppm)  shall  be 
considered  positive.  •   *   •  Treatment 
shall  consist  of  covering  or  removal  of 
the  paint  surface  in  accordance  with 
§  35.24(b)(4)  of  this  title.  Treatment 
shall  be  completed  before  delivery  of 
the  property  to  the  purchaser,  or,  if  the 
disposition  program  under  part  290  of 
this  title  provides  for  repairs  to  be 
performed  by  the  purchaser,  such 
treatment  may  be  included  in  the 
required  repairs. 

(1)  EBL  child.  In  the  case  of  a 
residential  structure  constructed  before 
1978,  if  HUD  is  presented  with  test 
results  that  indicate  a  child  less  than  six 
years  of  age  living  in  a  unit  has  an 
elevated  blood  lead  level  or  EBL,  HUD 
must  either: 

(i)  Test  or  cause  to  be  tested  the  unit 
occupied  by  the  child,  and,  if  such  test 
is  positive  for  lead-based  paint,  abate 
the  unit  surfaces  in  accordance  with  the 
methods  set  out  in  §  35.24(b)(4)  of  this 
title;  or 

(ii)  If  HUD  chooses  not  to  test  the 
unit,  HUD  must  abate  all  of  the  unit 
surfaces. 

(2)  Abatement  without  testing.  In  lieu 
of  the  procedures  set  forth  in  paragraph 
(c)  of  this  section,  in  the  case  of  a 
residential  structure  constructed  before 
1978,  HUD,  at  its  option,  may  forego 
testing  and  abate  all  chewable  surfaces 
in  accordance  with  the  methods  set  out 
in  §  35.24(b)(4)  of  this  title. 


PART  280— NEHEMIAH  HOUSING 
OPPORTUNITY  GRANTS  PROGRAM 

16.  The  authority  citation  for  part  280 
would  continue  to  read  as  follows: 

Authority:  12  U.S.C  1715i  note;  42  U.S.C 
3535(d). 

17.  Section  280.207  would  be 
amended  by: 

a.  Revising  the  second  and  third 
sentences  in  paragraph  (e)(2)(i); 

b.  Revising  the  introductory  text  of 
paragraph  (e){2)(ii); 
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c.  Removing  the  definitions  for 
"Applicable  surface"  and  "Defective 
paint  surfaces"  in  paragraph  (e)(2)(ii); 

d.  Revising  the  definitions  for 
"Chewable  surface",  and  "Elevated 
blood  lead  level  or  EBL"  in  paragraph 
(e)(2)(ii); 

e.  Adding  the  definition  "Defective 
paitit  surface"  in  alphabetical  order  in 
paragraph  (e)(2)(ii); 

f.  Revising  the  second  sentence  in 
paragraph  (e){2)(iii);  and 

g.  Revising  paragraphs  (e)(2)(iv)  and 
(v).ito  read  as  follows: 

§  280.207    Other  Federai  requirements. 

***** 

(^)*   *    * 

(i)  (i)  *   •    *  This  paragraph  is 
promulgated  under  §  35.24(b)(6)  of  this 
title  and  supersedes,  with  respect  to 
assistance  under  this  part,  the 
requirements  prescribed  in  part  35. 
subjpart  C.  of  this  title.  The  rtxjuirements 
of  this  paragraph  apply  to  structures 
that  are  occupied  or  are  expected  to  be 
ot;cUpied  by  children  less  than  six  years 
ofabe. 

(ia)  The  following  definitions  apply  to 
paragraph  (e)  of  this  section: 

Cjiewable  surface  means  any  intact 
protruding  painted  surface  up  to  five 
feet  from  the  floor  or  ground  that  is 
readily  accessible  to  children  less  than 
Clears  of  age  (e.g..  protruding  corners, 
dowsills  and  frames,  doors  and 
fraries.  and  other  protruding 
vvoddwork). 

defective  paint  surface  means  a 
siiriace  on  which  the  paint  is  nonintact. 

the  paint  is  cracking,  scaling, 
chipping,  peeling,  or  loose. 

£  'hvated  blood  l-^ad  level  or  EBL 
nwatis  the  same  as  the  term  is  defined 
in  §$5.3  of  this  title. 


( 
arp 

§3: 

(i 


i)  •   *    *  If  defective  paint  surfaces 
bund,  treatinent  in  accordance  with 
.24(b)(-i)  of  this  title  is  required. 


reh 

reel 

that 

nh 

chi 

an 

reel 

tes 
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a  b 


age 

Stat 

orb^' 

Lea 

X-r; 

la* 

Tost 


.  P  In  the  case  of  a  structure 
con  >tructed  or  substantially 
bilitated  before  1978,  if  the 
i^ient  is  presented  with  tost  results 
Indicate  that  the  family  purchasing 
ibc  under  the  program  includes  a 

less  than  six  years  of  age  who  has 
Ibvated  blood  load  level  (EBL).  the 
Jient  must  cau.so  the  unit  to  be 
for  lead-ba.s«!d  paint  on  chewable 
urines.  Testing  must  be  conducted  bv 
e  or  local  health  or  housing 
iity,  by  an  insp<K:tor  certified  by  a 
;  or  Ixal  health  or  housing  agency, 
an  Tissociation  recognized  by  HUD. 
'content  shall  be  tested  by  using  an 
ly  fluorescence  analyzer  (XRF)  or  by 
)qn;jt()ry  analysis  of  paint  samples, 
readings  of  1.0  mg/cm^  or  higher 


\i 


shall  be  considered  positive  for  the 
presence  of  lead-based  paint.  If  the 
laboratory  reports  the  results  in  percent 
by  weight,  the  standard  shall  be  0.5 
percent  or  5000  parts  per  million  (ppm). 
Where  lead-based  paint  on  chewable 
surfaces  is  identified,  covering  or 
removal  of  the  paint  surface  in 
accordance  with  §  35.24(b)(4)  of  this 
title  is  required. 

(v)  In  lieu  of  the  procedures  set  forth 
in  paragraph  (e)(2)(iv)  of  this  section, 
the  recipient  may,  at  its  discretion,  abate 
all  interior  and  exterior  chewable 
surfaces  in  accordance  with  the 
methods  set  out  in  §  35.24(b)(4)  of  this 
title. 


PART  291— DISPOSITION  OF  HUD- 
ACQUIRED  SINGLE  FAMILY 
PROPERTY 

18.  The  authority  citation  for  part  291 
would  be  revised  to  read  as  follows: 

Authority:  12  U  S.C.  1709  and  1715b;  42 
L'.S.C.  1441.  1551a.  and  3535(d). 

19.  Section  291.430  would  be 
amended  by  revising  the  second  and 
third  sentences  in  paragraph  (a);  by 
removing  the  definitions  of  "Applicable 
surfaces"  and  "Defective  paint  surfaces" 
in  paragraph  (h);  by  adding  the 
definition  of  "Defective  paint  surface" 
in  alphabetical  order  in  paragraph  (b); 
by  revising  the  second  sentence  in 
paragraph  (c);  and  by  revising  paragraph 
(d).  to  read  as  follows: 

§  281.430    Elimtnatton  of  lead-based  paint 
hazards. 

(a)  *    •    •  Tliis  section  established 
procedures  to  eliminate,  as  far  as 
practicable,  the  hazards  of  lead-based 
paint  poisoning  with  respect  to 
properties  that  may  be  occupied  by 
children  less  than  six  years  of  age.  This 
section  is  promulgated  under 
§  35.24(b)(6)  of  this  title  and  supersedes, 
with  respect  to  this  program,  the 
requirements  prescribed  in  subpart  C  of 
part  35  of  this  title. 

(h)*.*    • 

Defective  paint  surface  means  a 
surface  on  which  the  paint  is  nonintact. 
i.e..  the  paint  is  cracking,  scaling, 
chipping,  peeling,  or  loose. 
***** 

(c)  *    *    *  If  defective  paint  surfaces 
are  found,  treatment  as  required  by 

§  35.24(b)(4)  of  this  title  shall  be 
completed  by  HUD  before  the  sale  or 
lease  of  the  property. 

(d)  Testing  and  treatment  of  painted 
surfaces.  (1)  If  the  lessee  or  purchaser 
knows  or  has  reason  to  expect  that  the 
property  will  be  occupied  by  homeless 
families  with  children  less  than  six 
years  of  age.  the  lessee  or  purchaser 


must  cause  the  unit  to  be  tested  for  lead- 
based  paint  on  all  painted  surfaces 
before  initial  occupancy.  Testing  must 
be  conducted  by  a  State  or  local  health 
or  housing  agency,  by  an  inspector 
certified  or  regulated  by  a  State  or  local 
health  or  housing  agency,  or  by  an 
organization  recognize<l  by  HUD.  Lead 
content  must  be  tested  by  using  an  X- 
ray  fluorescence  analyzer  (XRF)  or  by 
laboratory  analysis  of  paint  samples. 
Test  readings  of  1  rag/cm^  or  higher 
using  an  XRF  shall  be  considered 
positive  for  the  presence  of  lead-based 
paint.  If  the  laboratory  reports  the  test 
results  in  percent  by  weight.  0.5  percent 
or  5000  parts  per  million  (ppm)  shall  be 
considered  p>ositive.  Where  lead-based 
paint  is  identified,  the  lessee  or 
purchaser  must  cause  all  painted 
surfaces  to  be  treated.  Treatment  must 
consist  of  covering  or  removal  of  the 
paint  surface  in  accordance  with 
§  35.24fb)(4)  of  this  title.  If  the  lessee  or 
purchaser  certifies  to  HUD  that  the 
property  will  not  be  occupied  by 
children  less  than  six  years  of  age, 
testing  or  treatment  will  not  be  required. 

(2)  If  a  lessee  or  purchaser  has  reason 
to  believe  that  a  properly  contains  lead- 
based  paint  on  painted  surfaces,  the 
lessee  or  purchaser  may,  at  its  option, 
dispense  with  the  testing  procedure  and 
proceed  directly  to  treatment. 

(3)  The  lessee  or  purchaser  may  not 
allow  the  property  to  be  occupied  by 
children  less  than  six  years  of  age  until 
proof  of  testing  and,  if  necessarj-, 
treatment  has  been  submitted  to  and 
reviewed  bv  HUD. 


PART  510— SECTION  312 
REHABILITATION  LOAN  PROGRAM 

20.  Tlie  authority  citation  for  part  510 
would  be  revised  to  read  as  follows: 

Authoritj-:  42  L'.S.C.  1452b  and  3535(d) 
Sec.  510  106  is  also  issued  under  42  L"  S.C. 
3543. 

Section  5 10.410  would  be  amended 
by: 

a.  Revising  paragraph  (b)(2)(v), 

b.  Revising  the  first  and  third 
sentences  of  the  introductory  text  in 
paragraph  (c): 

c.  Removing  the  definition  of 
"applicable  surface"  and  re\  ising  the 
definitions  of  "chewable  surface", 
"defective  paint  surface",  and  "elevated 
blood  lead  level  or  EDL"  in  paragraph 
(c)(1): 

d.  Revising  tne  first  sentence  in 
paragraph  (c)(2)(i);  and 

e.  Revising  paragraphs  (c)(2)(ii). 
(c)(2)(iii).  and  (c)(4).  to  read  as  follows: 

§510.410    Lead-based  paint 
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(b)'*  • 

(2)  *  *  • 

(v)  Of  the  advisability  and  availability 
of  blood  lead  level  screening  for 
children  less  than  six  years  of  age;  and 

*  •        *        •        • 

(c)  Elimination  of  lead-based  paint 
hazards.  The  purpose  of  this  paragraph 
is  to  implement  the  provisions  of 
section  302  of  the  Lead-Based  Paint 
Poisoning  Prevention  Act,  42  U.S.C. 
4822,  by  establishing  procedures  to 
eliminate  as  far  as  practicable  the 
hazards  due  to  the  presence  of  paint  that 
may  contain  lead  and  to  which  children 
less  than  six  years  of  age  may  be 
exposed  in  existing  housing  that  is 
rehabilitated  with  assistance  provided 
under  this  part.   •   *   •  This  paragraph 
is  promulgated  pursuant  to  the 
authorization  granted  in  §  35.24(b)(6)  of 
this  title  and  supersedes,  with  respect  to 
all  housing  to  which  it  applies,  the 
requirements  of  part  35,  subpart  C.  of 
this  title.   '   •   * 

(1)  Definitions — Cbewable  surface 
means  any  intact  protruding  painted 
surface  up  to  five  feet  from  the  floor  or 
ground  that  is  readily  accessible  to 
children  less  than  six  years  of  age. 

Defective  paint  surface  means  the 
same  as  the  term  is  defined  in  §  35.22 
of  this  title. 

Elevated  blood  lead  level  or  EBL 
means  the  same  as  the  term  is  defined 
in  §35.3  of  this  title. 

*  «         «         «         * 

(2)  Inspection  and  testing — (i) 
Defective  paint  surfaces.  The  local 
agency  shall  inspect  for  defective  paint 
surfaces  in  all  units  constructed  before 
1978  that  are  occupied  by  children  less 
than  six  years  of  age  and  are  proposed 
for  rehabilitation  assistance.  *   ♦   • 

(ii)  Cbewable  surfaces.  The  local 
agency  shall  be  required  to  test  the  lead 
content  of  chewable  surfaces  if  a  child 
under  six  years  of  age  with  an  identified 
EBL  condition  is  part  of  the  family 
residing  in  a  unit  that  was  constructed 
before  1978  and  receives  rehabilitation 
assistance.  Lead  content  shall  be  tested 
by  using  an  X-ray  fluorescence  analyzer 
(XRF)  or  by  laboratory  analysis  of  paint 
samples.  Test  readings  of  1  mg/cm  2  or 
higher  shall  be  considered  positive  for 
presence  of  lead-based  paint.  If  the 
laboratory  reports  the  results  in  percent 
by  weight,  the  standard  shall  be  0.5 
percent  or  5000  parts  per  million  (ppm). 

(iii)  Abatement  without  testing.  In  lieu 
of  the  procedures  set  forth  in  paragraph 
(c)(2)(ii)  of  lliis  section,  in  the  case  of  a 
residential  structure  constructed  before 
1978,  the  owner  may  forego  testing  and 
abate  all  chewable  surfaces  in 


accordance  with  the  method  set  out  in 
§  35.24(b)(4)  of  this  title. 

***** 

(4)  Abatement  methods.  At  a 
minimum,  treatment  of  the  defective 
areas  and  chewable  lead-based  paint 
surfaces  shall  consist  of  covering  or 
removal  of  the  painted  surfaces  as 
described  in  §  35.24(b)(4)  of  this  title. 


PART  511— RENTAL  REHABILITATION 
GRANT  PROGRAM 

22.  The  authority  citation  for  part  511 
would  bo  revised  to  read  as  follows: 

Authority:  42  U  S.C.  1437(o)  and  3535(d). 

23.  Section  511.15  would  be  amended 
by  revising  paragraph  (b)(2)(v).  the 
introductory  text  of  paragraph  (c), 
paragraphs '(c)(1).  (c)(2).  (c)(3)(i).  and 
(c)(4),  to  read  as  follows: 

§511.15    Lead-based  palnL 

*  •  •  *  • 

(b)*  *• 

(2)  *  •  * 

(v)  Of  the  advisability  and  availability 
of  blood  lead  level  screening  for 
children  less  than  six  years  of  ago;  and 
***** 

(c)  Elimination  of  lead-based  paint 
hazards.  The  purpose  of  this  paragraph 
is  to  implement  the  provisions  of 
section  302  of  the  Lead-Based  Paint 
Poisoning  Prevention  Act.  42  U.S.C. 
4822,  by  establishing  as  far  as 
practicable  the  hazards  due  to  the 
presence  of  paint  that  might  contain 
it^ad  and  to  which  children  less  than  six 
years  of  ago  may  be  exposed  in  projects 
assisted  under  this  part.  The  Secretary 
has  promulgated  requirements  at  part 
35,  subpart  C  of  this  title,  regarding  the 
elimination  of  lead-based  paint  hazards 
in  HLTD-associated  housing. 

(1)  Definitions — Chewable  surface 
means  any  intact  protruding  painted 
surface  up  to  five  feet  from  the  floor  or 
ground  that  is  readily  accessible  to 
children  less  than  six  years  of  age  (e.g., 
protruding  comers,  windowsills  and 
frames,  doors  and  frames,  and  other 
protruding  woodwork). 

Defective  paint  surface  means  a 
surface  on  which  the  paint  is  nonintact. 
i.e.,  the  paint  is  cracking,  scaling, 
chipping,  peeling,  or  loose. 

Elevatea  blood  lead  level  or  EBL 
Excessive  absorption  of  lead  is  a 
confirmed  concentration  of  lead  in 
whole  blood  of  20  jig/dl  (micrograms 
per  deciliter  of  whole  blood)  for  single 
test  or  15-19  jig/d!  in  two  consecutive 
tests  several  months  apart. 

Lead-based  paint  surface  means  a 
paint  surface,  whether  or  not  defective, 
that  is  identified  as  having  a  lead 
content  of  greater  than  or  equal  to 


1  mg/cniz  or  0.5  percent  by  weight  or 
5000  parts  per  million. 

(2)  Inspection  and  testing — (i) 
Defective  paint  surfaces.  The  grantee  or 
State  recipient  shall  inspect  for 
defective  paint  surfaces  in  all  units 
constructed  before  1978  that  are 
occupied  by  families  with  children  less 
than  six  years  of  age  and  that  are 
proposed  for  rehabilitation  assistance. 
Defective  paint  surfaces  either  must  be 
tested  for  lead  content  or,  if  defective 
paint  surfaces  are  not  tested,  the 
presence  of  lead-based  paint  shall  be 
assumed  and  the  surfaces  shall  be 
abated. 

(ii)  Chewable  surfaces.  The  grantee  or 
State  recipient  shall  be  required  to  test 
the  lea<l  content  of  chewable  surfaces  if 
a  child  less  than  six  years  of  age  with 
an  identified  EBL  condition  is  part  of 
the  family  residing  in  a  unit  that  was 
constructed  before  1978  and  receives 
rehabilitation  assistance.  Lead  content 
shall  be  tested  by  using  a  portable  X-ray 
fluorescence  (XRF)  analyzer  or  by    ' 
laboratory  analysis  of  paint  samples. 

(iii)  Abatement  without  testing.  In  lieu 
of  the  procedures  set  forth  in 
§511.15(c)(2)(ii),  in  the  case  of  a 
residential  structure  constructed  before 
1978,  the  grantee  or  State  recipient  may 
forego  testing  and  abate  all  chewable 
surfaces  in  accordance  with  the 
methods  set  out  in  §  35.24(b)(4)  of  this 
title. 

(3)  Abatement  actions.  (1)  Wh^n 
surfaces  inspected  under 
§511.15(c)(2){i)are  found  to  contain 
lead-based  paint  and  when  defcH:tive 
paint  surfaces  are  found  but  not  tested 
for  lead  content,  all  such  surfaces  shall 
bo  abated.  If  defective  paint  surfaces  are 
tested  for  lead  content,  surfaces  found  to 
equal  or  exceed  1.0  milligrams  of  lead 
per  square  centimeter  or  0.5  percent  by 
weight  or  5000  parts  per  million  (ppm), 
shall  be  abated.  A  qualified  inspector  or 
laboratory  shall  certify  in  writing  the 
precise  results  of  the  testing.  Abatement 
shall  be  performed  before  final 
inspection  and  approval  of  the  work 
***** 

(4)  Abatement  methods.  At  a 
minimum,  treatment  of  the  defective 
area  and  chewable  lead-based  paint 
surfaces  shall  consist  of  covering  or 
removal  of  the  painted  surface  as 
d>!scribed  in  §  35.24(b)(4)  of  this  title. 


PART  570-COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

24.  The  authority  citation  for  part  57  0 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  35n5(d)  and  53CO- 
5320. 
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25.  Section  570.608  would  be 
amended  by: 

a.  Revising  paragraph  (b)(2)(v); 

b.  Revising  the  last  sentence  of  the 
introductory  text  of  paragraph  (c).  the 
first  sentence  in  paragraph  (c)(1), 
paragraphs  (c)(1)  (vi)  and  (vii).  and 
(c)(2): 

c.  Revising  the  first  and  third 
sentences  in  paragraph  (c)(3)  (i);  and 

d.  Revising  paragraphs  (c)(3)  (ii)  and 
(lii).  (c)(4)(i).  and  (c)(5).  to  read  as 
follows: 

§570.608    Lead-based  paint 

»        •        •        »        • 

(b)  •  *  * 
(2)  •  •  • 

(v)  Of  the  advisability  and  availabiUty 
of  blood  lead  level  screwing  for 
children  less  than  six  years  of  age;  and 

*  *        •        •        • 

(c)  *  *  •  This  paragraph  (c)  is 
promulgated  pursuant  to  the 
uiuhorization  granted  in  §  35.24[b)(b)  of 
this  title  and  supersedes,  with  respect  to 
ci!l  housing  to  which  it  applies,  the 
reqiiirements  prescribed  by  part  35, 
Mibpart  C  of  this  title. 

(1)  Applicability.  This  paragraph  (c)(1) 
ipjilies  to  the  rehabilitation  of  all 
piiiated  surfaces  in  existing  housing  that 
IS  assisted  undor  this  part.  *   *   • 

•  *        •        •        * 

(v  i)  Other  similar  types  of  single- 
p  a-pose  programs  that  do  not  includ;; 
physical  ropairs  or  remodeling  of  any 
pfcinted  surfaces  of  rosidential 
stHictures;  and 

I  (vii)  Any  non-single  purpose 
rtihabiiitation  that  does  not  involve  any 
piiinted  surface  and  does  not  exceed 
$3000  per  unit. 

i(2)  Definitions— Chewable  surface 
midans  any  intact  protruding  painted 
surface  up  to  five  feet  from  the  fioor  or 
ground  that  is  readily  accessible  to 
children  less  than  six  years  of  age  (e.g.. 
protaiding  comers,  windowsills  and 
frames,  doors  and  frames,  and  other 
protruding  woodwork). 

Defective  paint  surface  means  a 
surface  on  which  the  paint  is  nonintact. 
i.e  ,  the  paint  is  cracking,  scaling, 
chipping,  peeling,  or  loose. 

Elevated  blood  lead  level  or  EBL. 
Excessive  absorption  of  lead  is  a 
confirmed  concentration  of  lead  in 
whole  blood  of  20  (ig/dl  (micrograms 
per  deciliter  of  whole  blood)  for  a  single 
test  or  of  15-19  jig/dl  in  two  consecutive 
tests  several  months  apart. 

Lead-based  paint  surface  means  a 
paint  surface,  whether  or  not  defective, 
that  is  identified  as  having  a  lead 
content  greater  than  or  equal  to 
1  mg/cm2. 

(3)  Inspection  and  testing,  (i)  The 
grantee  shall  inspect  for  defective  paint 


surfaces  in  all  units  constructed  before 
1978  that  are  occupied  by  families  with 
children  less  than  six  years  of  age  and 
that  are  proposed  for  rehabilita- 
tion. •   •   •  Defective  paint  surfaces 
either  must  be  tested  for  lead  content  or, 
if  defective  paint  surfaces  are  not  tested, 
the  presence  of  lead-based  paint  shall  be 
assumed  and  the  surfaces  shall  be 
abated. 

(ii)  Chewable  surfaces.  The  grantee 
shall  be  required  to  test  the  lead  content 
of  chewable  surfaces  if  a  child  less  than 
six  years  of  age  with  an  identified  EBL 
condition  is  part  of  the  family  residing 
in  a  unit  that  was  constructed  before 
1978  and  receives  rehabilitation 
assistance.  Lead  content  shall  be  tested 
by  using  an  X-ray  fluorescence  analyzer 
(XRF)  or  by  laboratory  analysis  of  paint 
samples.  Test  readings  of  1  mg/cm  -  or 
higher  using  an  XRF  shall  be  considered 
positive  for  p.'esence  of  lead-based 
paint.  If  the  I:iboratory  reports  the 
results  in  percent  by  weight  the 
standard  shdll  be  0.5  percent  or  50U0 
parts  per  million  (ppm). 

(iii)  Abatement  without  testing.  In  lieu 
of  the  procedures  set  forth  in  paragraph 
(c)(3)(ii)  of  this  section,  in  the  case  of  a 
residential  structure  constructed  before 
1978,  the  grantee  may  forego  testing  and 
abate  all  chewable  surfaces  in 
accordance  with  the  methods  sot  out  in 
§35.24a3)(4)  of  this  title. 

(4)  Abatenjcnt  actions,  (i)  When 
surfaces  inspeclod  under 

§  570.608(c)(3)(i)  are  found  to  contain 
lead-based  paint  ajid  when  defective 
paint  surfaces  r.re  found  but  not  tested 
for  lead  content,  all  such  s'orfaces  shall 
be  abated.  If  defective  paint  surfaces  are 
tested  for  lead  content,  surfaces  fou.-.d  to 
equal  or  exceed  1.0  milligrams  of  lead 
per  square  centimeter  or  0.5  percent  by 
weight  or  5000  parts  per  million  (ppm) 
shall  be  abated.  A  qualified  inspector  or 
laboratory  shall  certify-  in  writing  the 
precise  results  of  the  testing.  Abatement 
shall  be  performed  before  final 
inspection  and  approval  of  the  work. 

•  •        •        »        • 

(5)  Abatement  methods.  At  a 
minimum,  treatment  of  the  defective 
areas  and  chewable  lead-based  paint 
surfaces  shall  consist  of  covering  or 
removal  of  the  painted  surface  as 
described  in  §  35.24(b)(4)  of  this  title. 

•  •        •        •        » 

PART  577— TRANSITIONAL  HOUSING 

26.  The  authority  citation  for  part  577 
would  be  revised  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  11.186 

27.  Section  577.335  would  be 
amended  by: 


a.  Revising  the  last  two  sentences  of 
paragraph  (d)(2)(i); 

b.  Revising  paragraph  (d)(2)(ii); 

c.  Revising  the  third  sentence  of 
paragraph  (d)(2)(iii);  and 

d.  Revising  paragraphs  {d)(2)(iv)  and 
(v).  to  read  as  follows: 

§  577.335    Applicability  of  other  Federal 
requirements. 

*        •        •        «        * 

(d)  •  •  • 

(2)(i)  •  •  •  This  paragraph  is 
promulgated  under  §35. 24(b)(6)  of  diis 
title  and  supersedes,  with  respect  to  the 
program,  the  requirements  prescribed  in 
part  35,  subpart  C,  of  this  title.  The 
requirements  of  this  paragraph  apply  to 
structures  that  will  be  occupied  by 
children  less  than  six  years  of  age. 

(ii)  The  following  definitions  apply  to 
paragraph  (d)  of  this  section: 

Chewable  surface  means  any  intact 
protruding  painted  surface  up  to  five 
feet  from  the  fioor  or  ground  tt:at  is 
readily  accessible  to  children  less  than 
six  years  of  age  (e.g.,  protruding  comers, 
windowsills  and  frames,  doors  and 
frames,  and  other  protruding 
ivoodwork). 

Defective  paint  surface  nieans  a 
surface  on  which  the  paint  is  nonintact, 
i  e..  the  paint  is  cracking,  scaling, 
chipping,  peeli.ng.  or  loose. 

Elevated  blood  lead  level  or  EDL. 
E.xcrssive  absorption  of  le.id  is  a 
confirmed  concentration  of  lead  in 
whole  blood  of  20  ng/dl  (ni;i:rograms 
per  dtxilitcr  of  whole  blood)  for  a  single 
test  or  of  15-19  Mg/dl  in  two  consecutive 
tests  several  months  apart. 

Lead-based  paint  surface  means  a 
paint  surface,  whether  or  not  defective, 
identified  as  having  a  lead  content 
greater  than  or  equal  to  1  mg/cm-. 

(iii)  •   *   *  If  defective  paint  surfaces 
are  found,  treatment  in  accordance  with 
§  35.24(b)(4)  of  this  title  is  required. 

•       ft       * 

(iv)  In  the  case  of  a  structure 
constmcted  or  substantial! v 
rehabilitated  before  1978.  if  the 
recipient  is  presented  with  test  results 
that  indicate  that  a  child  less  than  six 
years  of  age  occupies  the  stnicture  and    . 
has  an  elevated  blood  load  level  (EBL), 
the  recipient  must  cause  the  unit  to  be 
tested  for  lead-based  paint  on  chewable 
surfaces.  Testing  must  be  conducted  by 
a  State  or  local  health  or  housing 
agency,  by  an  inspector  certified  or 
regulated  by  a  State  or  local  health  or 
housing  agency,  or  by  an  organization 
recognized  by  HUD.  Lead  content  shall 
be  tested  by  using  an  X-ray  fluorescence 
analyzer  (XRF)  or  by  laboratory  analysis 
of  paint  samples.  Test  readings  of  1  mg/ 
cm^  or  higher  using  an  XRF  shall  be 
considered  positive  for  the  presence  of 
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lead  based  paint.  If  the  laboratory 
reports  the  results  in  percent  by  weight 
the  standard  shall  be  0.5  percent  or  5000 
parts  per  million  (ppm).  When  lead- 
based  paint  on  chcwable  surfaces  is 
identified,  covering  or  removal  of  the 
paint  surface  in  accordance  with 
§  35.24fb)(4)  of  this  title  is  required. 

(v)  In  lieu  of  the  procedures  set  forth 
in  paragraph  (d)(2)(iv)  of  this  section, 
the  recipient  may.  at  its  discretion,  abate 
all  interior  and  exterior  chewable 
surfaces  in  accordance  with 
§  35.24(b)(4)  of  this  title. 


PART  578— PERMANENT  HOUSING 
FOR  HANDICAPPED  HOMELESS 
PERSONS 

28.  The  authority  citation  for  part  578 
would  be  revised  to  read  as  follows: 

Authority:  42  U.S.C.  3535(ci)  and  11386. 

29.  Section  578.335(d)(2)  would  be 
amended  by: 

a.  Revising  the  last  two  sentences  of 
paragraph  (d)(2)(i); 

b.  Removing  the  definitions  for 
"Applicable  surface"  and  "Defective 
paint  surfaces"  in  paragraph  (d)(2)(ii); 

c.  Revising  the  introductory  text  and 
the  definitions  for  "Chewable  surface", 
and  "Elevated  blood  lead  level  or  EBL" 
in  paragraph  (d)(2)(ii),  and  adding  a 
definition  for  "Defective  paint  surface" 
in  alphabetical  order; 

d.  Revising  the  third  sentence  of 
paragraph  (d)(2)(iii);  and 

e.  Revising  paragraphs  (d)(2)(iv)  and 
(d)(2)(v),  to  re.^d  as  follows; 

§  578.335    Applicability  of  ottier  Federal 
requirements. 

*         •         •  '      »        ■* 

(d)  *  •  • 

(2)(i)  *  *  *  This  paragraph  is 
promulgated  under  §  35.24(b)(6)  of  this 
title  and  supersedes,  witli  respect  to  the 
program,  the  requirements  proscribed  in 
part  35,  subpart  C.  of  this  title.  The 
requirements  of  this  paragraph  apply  to 
structures  that  will  be  occupied  by 
children  less  than  six  years  of  age. 

(ii)  The  following  definitions  apply  to 
paragraph  (d)  of  this  section: 

Chewable  surface  means  any  intact 
protruding  painted  surface  up  to  five 
feet  from  the  floor  or  ground  that  is 
readily  accessible  to  children  less  than 
six  years  of  age  (e.g..  protruding  corners, 
windowsills  and  fi-ames,  doors  and 
frames,  and  other  protruding 
woodwork). 

Defective  paint  surface  means  a 
surface  on  which  the  paint  is  nonintact, 
i.e..  the  paint  is  cracking,  scaling, 
chipping,  peeling,  or  loose. 

Elevated  blood  lead  level  or  EBL. 
Excessive  absorption  of  lead  is  a 


confirmed  concentration  of  lead  in 
whole  blood  of  20  ng/dl  (micrograms 
per  deciliter  of  whole  blood)  for  a  single 
test  or  of  15-19  jig/dl  in  two  consecutive 
tests  several  months  apart. 
•        •        «        *        » 

(iii)  •   •   •  If  defective  paint  surfaces 
are  found,  treatment  in  accordance 
with  §  35.24(b)(4)  of  this  title  is  re- 
quired. *   •   • 

(iv)  In  the  case  of  a  structure 
constructed  or  substantially 
rehabilitated  before  1978,  if  the 
recipient  is  presented  with  test  results 
that  indicate  that  a  child  less  than  six 
years  of  age  occupies  the  structure  and 
has  an  elevated  blood  lead  level  (EBL), 
the  recipient  must  cause  the  unit  to  be 
tested  for  lead-based  paint  on  chewable 
surfaces.  Testing  must  be  conducted  by 
a  State  or  local  health  or  housing 
agency,  by  an  inspector  certified  or 
regulated  by  a  State  or  local  health  or 
housing  agency,  or  by  an  organization 
recognized  by  HUD.  Lead  content  shall 
be  tested  by  using  an  X-ray  fluorescence 
analyzer  (XRF)  or  by  laboratory  analysis 
of  paint  samples.  Test  readings  of  1  mg/ 
cm2  or  higher  using  an  XRF  shall  be 
considered  positive  for  the  presence  of 
lead  based  paint.  If  the  laboratory 
reports  the  results  in  percent  by  weight 
the  standard  shall  be  0.5  percent  or  5000 
parts  per  million  (ppm).  When  lead- 
based  paint  on  chewable  surfaces  is 
identified,  covering  or  removal  of  the 
paint  surface  in  accordance  with 
§  35.24(b)(4)  of  this  title  is  required. 

(v)  In  lieu  of  the  procedures  set  forth 
in  paragraph  (d)(2)(iv)  of  this  section, 
the  recipient  may,  at  its  discretion,  abate 
all  inferior  and  exterior  chewable 
surfaces  in  accordance  with 
§  35.24(b)(4)  of  this  title. 


PART  579— SUPPLEMENTAL 
ASSISTANCE  FOR  FACILITIES  TO 
ASSIST  THE  HOMELESS 

30.  The  authority  citation  for  part  579 
would  be  revised  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  11301 
note. 

31.  Section  579.325  would  be 
amended  by: 

a.  Revising  the  second  and  third 
sentences  in  paragraph  (d)(2)(i); 

b.  Removing  the  definitions  of 
"Applicable  surface"  and  "Defective 
paint  surfaces"  in  paragraph  (d)(2)(ii): 

c.  Revising  the  introductory  text  and 
the  definitions  of  "Chewable  surface" 
and  "Elevated  blood  level  or  EBL",  and 
adding  a  definition  for  "Defective  paint 
surface"  in  alphabetical  order  in 
paragraph  (d)(2)(ii); 

d.  Revising  the  third  sentence  in 
paragraph  (d)(2)(iii);  and 


e.  Revising  paragraphs  (d)(2)(iv)  and 
(v),  to  read  as  follows: 

§  579.325    Applicability  of  other  Federal 
requirements. 

•         *         *         *         * 

(d)'  *  * 

(2)(i)  *   •   •  This  paragraph  is 
promulgated  under  24  CFR  35.24(b)(6) 
and  supersedes,  with  respect  to  the 
program,  the  requirements  prescribed  in 
24  CFR  part  35,  subpart  C.  The 
requirements  of  this  paragraph  apply 
only  to  structures  that  will  be  occupied 
by  children  less  than  six  years  of  age. 

(ii)  The  following  definitions  apply  to 
paragraph  (d)  of  this  section: 

Chewable  surface  means  any  intact 
protruding  painted  surface  up  to  five 
feet  from  the  floor  or  ground  that  is 
readily  accessible  to  children  less  than 
six  years  of  age  (e.g.,  protruding  comers, 
windowsills  and  frames,  doors  and 
frames,  and  other  protruding 
woodwork). 

Defective  paint  surface  means  a 
surface  on  which  the  paint  is  nonintact, 
i.e..  the  paint  is  cracking,  scaling, 
chipping,  peeling,  or  loose. 

Elevated  blood  lead  level  or  EBL 
means  the  same  as  the  term  is  defined 
in  §35.3  of  this  title. 
***** 

(iii)*   *   *  If  defective  paint  surfaces 
are  found,  treatment  in  accordance  with 
24  CFR  35.24(b)(4)  is  required.  *    *    * 

(iv)  In  the  case  of  a  structure 
constructed  or  substantially 
rehabilitated  before  1978,  if  the 
recipient  is  presented  with  test  results 
that  indicate  that  a  child  less  than  six 
years  of  age  occupies  the  structure  and 
has  an  elevated  blood  lead  level  (EBL), 
the  recipient  must  cause  the  unit  to  be 
tested  for  lead-based  paint  on  chewable 
surfaces.  Testing  must  be  conducted  by 
a  State  or  local  health  or  housing 
agency,  by  an  inspector  certified  or 
regulated  by  a  State  or  local  health  or 
housing  agency,  or  by  an  organization 
recognized  by  HUD.  Lead  content  shall 
be  tested  by  using  an  X-ray  fluorescence 
analyzer  (XRF)  or  by  laboratory  analysis 
of  paint  samples.  Test  readings  of  1  mg/ 
cm2  or  higher  shall  be  considered 
positive  for  the  presence  of  lead-based 
paint.  If  the  laboratory  reports  the 
results  in  percent  by  weight,  the 
standard  shall  be  0.5  percent  or  5,000 
parts  per  million  (ppm).  Where  lead- 
based  paint  on  chewable  surfaces  is 
identified,  covering  or  removal  of  the 
paint  surface  in  accordance  with  24  CFR 
35.24(b)(4)  is  required. 

(v)  In  lieu  of  the  procedures  set  forth 
in  paragraph  (d)(2)(iv)  of  this  section, 
the  recipient  may,  at  its  discretion,  abate 
all  interior  and  exterior  chewable 
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siiirfaces  in  accordance  with  the 
methods  set  out  at  24  CFR  35.24(b)(4). 


PART  882— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— EXISTING  HOUSING 

32.  The  authority  citation  for  part  882 
would  be  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437a.  1437c.  1437f. 
<ind  3535(cl).  Subpart  H  Is  also  issued  under 
42U.SC.  11361  end  11401 

33.  Section  882.109  would  be 
amended  by: 

a.  Revising  the  second  sentence  of 
paragraph  (ij(l); 

b.  Removing  the  definition  of 
"Applicable  surface"  in  paragraph  (i)(2); 

c.  Revising  the  definitions  of 
"Chewable  surface"',  "Defective  paint 
surface"  and  "Elevated  blood  lead  level 
or  EBL"  in  paragraph  (i)(2); 

d.  Revising  the  first  two  sentences  of 
paragraph  {i)(3);  and 

e.  Revising  paragraphs  (i)(4)  and  (i)(5). 
to  read  as  follows: 

§  882. 1 09    Hou  sing  quality  standards. 

•         *         •         •         * 

(i)*   •    * 

(1)  *    •   •  This  paragraph  is 
promulgated  under  the  authorization 
granted  in  §  35.24(b)(6)  of  this  title,  and 
supersedes,  with  respect  to  all  housing 
to  which  it  applies,  the  requirements 
proscribed  by  part  35.  subpart  C.  of  this 
title.  •   •   * 

(2)  Definitions — Chewable  surface 
means  any  intact  protruding  painted 
surface  up  to  five  feet  from  the  floor  or 
ground  that  is  readily  accessible  to 
children  less  than  six  years  of  age  (e.g.. 
protruding  comers,  windcwsills  and 
frames,  doors  and  frames,  and  other 
protruding  woodwork). 

Defective  paint  surface  means  a 
surface  on  which  the  paint  is  nonintact. 
i.e.,  the  paint  is  cracking,  scaling, 
chipping,  peeling,  or  loose. 

Elevated  blood  lead  level  or  EBL 
means  the  same  as  the  term  is  defined 
in  §35.3  of  this  title. 
***** 

(3)  Defective  paint.  In  tlie  case  of  a 
unit  constructed  before  1978  that  is  for 
a  family  that  includes  a  child  less  than 
six  years  of  age.  the  initial  inspection 
under  §882. 209(h)(1).  and  each  periodic 
inspection  under  §  882.211(b),  shall 
include  an  inspection  for  defective  paint 
surfaces.  Defective  paint  surfaces  either 
must  be  tested  for  lead  content  or,  if 
deflective  paint  surfaces  are  not  tested, 
the  presence  of  lead-based  paint  shall  be 
assumed  and  the  surfaces  abated  as 
required  by  §  35.24(b)  of  this  title,  in 
accordance  with  §  882.209(h)  or 

§  882.21 1  (b)  and  (c).  as  appro- 


priate. •   •   • 

(4)  Chewable  surfaces.  In  tlie  case  of 

a  unit  constructed  before  1978  that  is  for 
a  family  that  includes  a  child  less  than 
six  years  of  age  with  an  identified  EBL 
condition,  the  initial  inspection  under 
§  882.209(h)(1),  or  a  periodic  inspection 
under  §  882.211(b).  shall  include  a  test 
for  lead-based  paint  on  chewable 
surfaces.  Testing  shall  be  conducted  by 
a  State  or  local  health  or  housing 
agency,  by  an  inspector  certified  or 
regulated  by  a  State  or  local  health  or 
housing  agency,  or  by  an  organization 
recognized  by  HUD.  Lead  content  shall 
be  tested  by  using  an  X-ray  fluorescence 
analyzer  (XRF)  or  by  laboratory  analysis 
of  paint  sa.nples.  Test  readings  of  1  mg/ 
cm2  or  higher  using  an  XRF  shall  be 
considered  positive  for  the  presence  of 
lead-based  paint.  If  the  laboratory 
reports  the  results  in  percent  by  weight 
the  standard  shall  be  0.5  percent  or  5000 
parts  per  million  (ppm).  When  lead 
based  paint  on  chewable  surfaces  is 
identified,  covering  or  removal  of  the 
paint  surface  in  accordance  with 
§  35.24(b)(4)  of  this  title  shall  be 
required,  in  accordance  with 
§  882.209(h)  or  §  882.21 1  (b)  and  (c).  as  , 
appropriate,  and  correction  shall  be 
completed  within  the  time  hmits  set 
forth  in  paragraph  (i)(3)  of  this  section. 

(5)  Abatement  without  testing.  In  lieu 
of  the  procedures  set  forth  in  panigraph 
(i)(4)  of  this  section,  at  its  discretion  the 
PHA  may  forego  testing  and  require  the 
owner  to  abate  all  interior  and  exterior 
chewable  surfaces  in  accordance  with 
the  metho-d  set  out  in  §  35.24(b)(4)  of 
this  title. 

*        •        •        •  •      * 

34.  Section  882.404  would  be 
amended  by: 

a.  Revising  tlie  second  and  last 
sentences  of  paragraph  (c)(1): 

b.  Removing  the  definition  of 
"applicable  surface"  and  revising  the 
definitions  of  "chewable  surface", 
"defective  paint  surface",  and  "elevated 
blood  lead  level  or  EEL"  in  paragraph 
(c)(2): 

c.  Revising  the  first  two  sentences  of 
paragraph  (c)(3);  and 

d.  Revising  paragraphs  (c)  (4)  and  (5), 
to  read  as  follows: 

§  882.404    Housing  quality  standards. 

***** 

(c)  Lead -based  paint.  (1)  •   *   *  This 
paragraph  (c)(1)  is  promulgated  under 
the  authorization  granted  in 
§  35.24(b)(6)  of  this  title  and  supersedes, 
with  respect  to  all  housing  to  which  it 
applies,  the  requirements  prescribed  Ly 
part  35.  subpart  C  of  this  title.  •   •   • 
This  section  does  not  apply  to  projects 
for  the  elderly  or  handicapped  (except 


for  units  housing  children  less  than  six 
years  uf  age). 

(2)  Definitions — Chewable  surface 
means  any  intact  protruding  painted 
surface  up  to  five  feet  from  the  floor  or 
ground  thiit  is  readily  accessible  to 
children  less  than  six  years  of  age  (e.g.. 
protruding  comers,  windowsills  and 
frames,  doors  and  frames,  and  other 
protruding  woodwork). 

Defective  paint  surface  means  the 
same  as  the  term  is  defined  in  §  35.22 
of  this  title. 

Elevated  blood  lead  level  or  EBL 
means  the  same  as  the  term  is  defined 
in  §35.3  of  this  title. 
•         *         •         •         • 

(3)  Defective  paint.  In  tht;  ca.se  of  a 
unit  constructed  before  1978  that  is  for 
a  family  that  includes  a  child  less  than 
six  years  of  age.  the  initial  inspection 
under  §  882.504(a).  and  each  periodic 
inspection  under  §  882.516(b).  shall 
include  an  inspection  for  defective  paint 
surfaces.  Defective  paint  surfaces  either 
must  be  tested  for  lead  content  or.  if 
defective  paint  surfaces  are  not  tested, 
the  presence  of  lead-based  paint  shall  be 
assumed  and  abatement  of  the  surfaces 
as  required  by  §  35.24(b)  of  this  title 
shall  be  included  in  the  specific  work 
items  referred  to  in  §882  504(a)  or 
required  as  corrective  action  pursuant  to 
§  882.516(c),  as  appropriate.  *   *   * 

(4)  Chewable  surfaces.  If  a  proposal  is 
submitted  with  respect  to  a  unit 
constmcted  before  1978  that  is  occupied 
by  a  family  that  includes  a  child  less 
than  six  years  of  age  with  an  identified 
EBL  condition,  the  PILA  shr.ll  cause  the 
unit  to  be  tested  for  lead-based  paint  on 
chewable  surfaces.  Testing  shall  be 
conducted  by  a  State  or  local  health  or 
housi.ng  agency,  by  an  inspector 
certified  or  regulated  by  a  State  or  local 
health  or  housing  agency,  or  by  an 
organization  recognized  by  HUD.  Lead 
content  shall  be  tested  by  using  an  X-ray 
fluorescence  analyzer  (XRF)  or  by 
laboratory  analysis  of  paint  samples. 
Test  readings  of  1  mg/cm^  or  higher 
using  an  XRF  shall  be  considered 
positive  for  presence  of  lead-based 
paint.  If  the  laboratory  reports  the 
results  in  percent  by  weight  0.5  percent 
or  5000  parts  per  million  (ppm)  is  the 
standard.  When  lead-based  paint  on 
chewable  surfaces  is  identified  at  initial 
inspection,  covering  or  removal  of  the 
paint  surface  in  accordance  with 

§  35.24(b)(4)  of  this  title  shall  be 
included  in  the  specific  work  items 
referred  to  in  §  882.504(a).  When  lead- 
based  paint  on  chewable  surfaces  is 
discovered  at  periodic  inspection, 
covering  or  removal  of  the  paint  surface 
in  accordance  with  §  35.24(b)(4)  of  this 
title  shall  be  completed  within  the  time 
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limits  set  forth  in  paragraph  (c)(3)  of  this 
section. 

(5)  Abatement  without  testing.  In  lieu 
of  the  procedures  set  forth  in  paragraph 
(c)(4)  of  this  section,  at  its  discretion  the 
PHA  may  forego  testing  and  require  the 
abatement  of  all  interior  and  exterior 
chewable  surfaces  in  accordance  with 
§  35.24(b)(4)  of  this  title. 
«         •         •         •         * 

35.  Section  882.514  would  be 
amended  by: 

a.  Removing  the  word  "and"  at  the 
end  of  paragraph  (d)(l)(iv),  changing  the 
period  to  a  semicolon  and  adding  the 
word  "and"  at  the  end  of  paragraph 
{d)(l)(v); 

b.  Adding  a  new  paragraph  (d)(l)(vi); 
and 

c.  Removing  paragraph  (d)(2)(vi),  to 
read  as  follows: 

§  882.51 4    Famity  participation. 

***** 

(d)  *   *   * 

(1)  '   *   ' 

(vi)  The  advisability  and  availability 
of  blood  lead  level  screening  for 
children  less  than  six  years  of  age  and 
HUD's  requirements  for  inspecting, 
testing,  and,  in  certain  circumstances, 
abating  lead-based  paint. 
***** 

36.  Section  882.753(d)(6)  would  be 
revised  to  read  as  follows: 

§  882.753    Famity  participation. 

•         •         *         «         * 

(d)  •   *   * 

(S)  The  advisabihty  and  availability  of 
blood  lead  level  screening  for  children 
less  than  six  years  of  age,  and  HUD's 
requirements  for  inspecting,  testing, 
and,  in  certain  circumstances,  abating 
lead-based  paint;  and 


PART  885— LOANS  FOR  HOUSING 
FOR  THE  ELDERLY  OR 
HANDICAPPED 

37.  The  authority  citation  for  past  885 
would  continue  to  read  as  follows: 

Authority:  12  U.S.C.  1701q:  42  U.S.C. 
1437f  and  3535(d). 

38.  Section  885.740  would  be 
amended  by: 

a.  Revising  paragraph  (f)(1)  and  the 
second  sentence  of  paragraph  (f)(2)(i); 

b.  Removing  the  aefmitions  of 
"Applicable  surface"  and  "Defective 
paint  surfaces"  and  revising  the 
introductory  te.xt  and  the  definitions  of 
"Chewable  surface",  and  "Elevated 
blood  lead  level  or  EBL"  in  paragraph 
(f)(2)(ii); 

c.  Adding  the  definition  of  "Defective 
paint  surface"  in  alphabetical  order  in 
paragraph  (f)(2)(ii); 


d.  Revising  the  second  sentence  of 
paragraph  (f)(2)(iii);  and 

e.  Revising  paragraphs  (f)(iv),  (f)(v) 
and  (n(vi),  to  read  as  follows: 

§  885.740    Other  Federal  requirements. 

***** 

(0  •  *  ' 

(1)  The  requirements  of  the  Lead- 
Based  Paint  Poisoning  Prevention  Act 
(42  U.S.C. 4821-4846) and 
implementing  regulations  at  part  35  of 
this  title  (except  as  superseded  in 
paragraph  (0(2)  of  this  section)  apply  to 
the  dwellings  (except  zero-bedroom 
dwelling  units)  in  housing  assisted 
under  this  subpart  that  was  constructed 
or  substantially  rehabilitated  before 
1978  and  in  which  any  child  less  than 
six  years  of  age  resides  or  is  expected  to 
reside. 

(2)(i)  *   *   *  This  paragraph  (f)(2)(i)  is 
promulgated  under  §  35.24(b)(6)  of  this 
title  and  supersedes,  with  respect  to  the 
program,  the  requirements  prescribed  in 
part  35.  subpart  C,  of  this  title. 

(ii)  The  following  definitions  apply  to 
paragraph  (f)  of  this  section:  Chewable 
surface  means  any  intact  protruding 
painted  surface  up  to  five  feet  from  the 
floor  or  ground  that  is  readily  accessible 
to  children  less  than  six  years  of  age 
(e.g..  protruding  comers,  windowsills 
and  frames,  doors  and  frames,  and  other 
protruding  woodwork). 

Defective  paint  surface  means  the 
same  as  the  term  is  defined  in  §  35.22 
of  this  title. 

Elevated  blood  lead  level  or  EBL 
means  the  same  as  the  term  is  defined 
in  §35.3  of  this  title. 
***** 

(iii)  •   *   *  Defective  paint  surfaces 
t;ithcr  must  be  tested  for  lead  content  or, 
if  defective  paint  surfaces  are  not  tested, 
the  presence  of  lead-based  paint  shall  be 
assumed  and  the  surfaces  abated  in 
accordance  with  §  35.24(b)  of  this 
title.  *   *   • 

(iv)  In  the  case  of  a  structure 
constructed  or  substantially 
rehabilitated  before  1978.  if  the 
Borrower  is  presented  with  test  results 
that  indicate  that  a  child  under  the  age 
of  six  years  occupies  the  structure  and 
has  an  elevated  blood  lead  level  (EBL), 
the  Borrower  must  cause  the  unit  to  be 
tested  for  lead-based  paint  on  chewable 
surfaces.  Testing  must  be  conducted  by 
a  State  or  local  health  or  housing 
agency,  by  an  inspector  certified  or 
regulated  by  a  State  or  local  health  or 
housing  agency,  or  by  an  organization 
recognized  by  HUD.  Lead  content  shall 
be  tested  by  using  an  X-ray  fluorescence 
analyzer  (XRF)  or  by  laboratory  analysis 
of  paint  samples.  Test  readings  of  1  mg/ 
cm^  or  higher  using  an  XRF  shall  be 
considered  positive  for  the  presence  of 


lead-based  paint.  If  the  laboratory 
reports  the  results  in  percent  by  v.eight 
0.5  pcicont  or  5000  parts  per  million 
(ppm)  is  the  standard.  When  lead-based 
paint  on  chewable  surfaces  is  identified, 
covering  or  rem.oval  of  the  paint  surface 
in  accordance  with  §  35.24(b)(4)  of  this 
title  is  r^^quired. 

(v)  When  abatement  will  result  from 
rehabilitation  activities  planned  (i.e.. 
when  all  defective  paint  or  chewable 
surfaces  will  be  replaced,  covered,  or 
otherwise  abated  as  described  in  this 
part),  these  surfaces  need  not  be  tested. 

(vi)  In  lieu  of  the  procedures  set  forth 
in  paragraph  (f)(2)(v)  of  this  section,  at 
its  discretion  the  Borrower  may  abate  all 
interior  and  exterior  chewable  surfaces 
in  accordance  with  the  methods  set  out 
in  §  35.24(b)(4)  of  this  title. 


PART  88&— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— SPECIAL  ALLOCATIONS 

39.  The  authority  citation  for  part  886 
\\  ould  be  revised  to  read  as  follows: 

Authoritv-:  42  U.S  C.  U37a,  1437c.  1437f. 
and  3535(d'). 

40.  Section  886.113  would  be 
amended  by: 

a.  Revising  the  second  and  sixth 
sentences  in  paragraph  (i)(l); 

b.  Removing  the  definition  of 
"Applicable  surface"  and  revising  the 
definitions  for  "Chewable  surface", 
"Defective  paint  surface",  and  "Elevcited 
blood  lead  level  or  EBL"  in  paragraph 
(i)(2): 

c.  Revising  the  second  sentence  in 
paragraph  (i)(3);  and 

d.  Revising  paragraph  (i)(4),  to  read  as 
follows: 

§886.113    Housing  quality  standards. 

***** 
(,)*** 

(1)  *   *   *  This  paragraph  (i)(l)  is 
promulgated  under  the  authorization 
granted  in  §  35.24(b)(6)  of  this  title  and 
supersedes,  with  respect  to  all  housing 
to  which  it  applies,  the  requirements 
prescribed  by  part  35.  subpart  C  of  this 
title.  *   •   •  This  section  does  not  apply 
to  projects  for  the  elderly  or 
handicapped  (except  for  units  housing 
children  less  than  six  years  of  age). 

(2)  Definitions — Chewable  surface 
means  any  intact  protruding  painted 
surface  up  to  five  feet  from  the  floor  or 
ground  tliat  is  readily  accessible  to 
children  less  than  six  years  of  age  (e.g., 
protruding  comers,  windowsills  and 
frames,  doors  tmd  frames,  and  other 
protruding  woodwork). 

Defective  paint  surface  means  the 
same  as  the  term  is  defined  in  §  35.22 
of  this  title. 
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Elevated  blood  lead  level  or  EBL 
means  the  same  as  the  term  is  defined 
in  §35.3  of  this  title. 


(3)  *   •  *  Defective  paint  surfaces 
either  must  be  tested  for  lead  content  or, 
if  defective  paint  surfaces  are  not  tested, 
the  presence  of  lead-based  paint  shall  be 
assumed  and  the  surfaces  abated  in 
accordance  with  §  35.24(b)  of  this  title 
as  a  condition  of  satisfaction  of  the 
requirements  of  §  886.107(c). 

(4)(i)  Chewable  surfaces.  In  the  case  of 
a  residential  structure  constructed 
before  1978,  a  random  sample  of 
dwelling  units  shall  be  tested  for  lead- 
based  paint  on  chewable  surfaces  in 
accordance  with  §  200.820(c)(1)  of  this 
title.  Testmg  shall  be  performed  using 
an  X-ray  fluorescence  analyzer  (XRF)  or 
by  laboratory  analysis  of  paint  samples. 
Test  readings  of  1  mg/cni^  or  higher 
using  an  XRF  shall  be  considered 
positive.  If  the  laboratory'  reports  the 
results  in  percent  by  weight.  0.5  percent 
or  5000  parts  per  million  shall  be 
considered  positive.  Testing  of 
chewable  surfaces  shall  be  performed  by 
a  State  or  local  health  or  housing 
agency,  or  by  an  organization 
recxjgnized  by  HUD.  The  testing  entity 
shall  certify  to  the  results  of  the  test. 
The  owner  shall  be  responsible  for 
obtaining  these  testing  services.  Where 
lead-based  paint  on  chewable  surfaces  is 
identified,  the  entire  interior  or  exterior 
chewable  surface  shall  be  treated. 
Covering  or  removal  of  the  paint  surface 
in  accordance  with  §  35.24(b)(4)  of  this 
title  shall  be  required  as  a  condition  of 
satisfaction  of  the  requirements  of 
§  886.107(c). 

(ii)  EBL  child.  In  the  case  of  a 
residential  structure  constructed  before 
1978,  if  the  owner  is  presented  with  test 
results  that  indicate  a  child  less  than  six 
years  of  age  living  in  a  unit  has  an 
elevated  blood  lead  level  or  EBL,  the 
owner  must  either  test  the  unit  occupied 
by  the  child  and,  if  the  test  is  positive 
for  lead-based  paint,  abate  the  unit 
surfaces  in  accordance  with  the 
methods  set  out  in  §  35.24(b)(4).  or 
choose  not  to  test,  but  then  abate  all  the 
unit  surfaces. 

(iji)  Abatement  without  testing.  In  lieu 
of  the  procedures  set  forth  in  paragraphs 
(i)(3)  and  (4)  of  this  section,  in  the  case 
of  a  a^sidential  structure  constructed 
before  1978,  the  owner  may  forego 
testing  and  abate  all  defective  and 
chewable  surfaces  in  accordance  with 
the  methods  set  out  in  §  35.24(b)(4)  of 
this  title. 


PART  887— HOUSING  VOUCHERS 

The  authority  citation  for  part  887 
would  be  revised  to  read  as  follows: 

Authority:  42  U.S.C  1437a.  1437c,  1437(0. 
and  3535(d). 

42.  Section  887.251  would  be 
amended  by: 

a.  Revising  the  second  sentence  in 
paragraph  (i)(l); 

b.  Removing  the  deHnition  of 
"Applicable  surface"  and  revising  the 
definitions  of  "Chewable  surface". 
"Defective  paint  surface",  and  "Elevated 
blood  level  of  EBL"  in  paragraph  (i)(2); 

c.  Revising  the  first  and  second 
sentences  in  paragraph  (i)(3);  and 

d.  Revising  paragraphs  (i)(4)  and 
(i)(5),  to  read  as  follows: 

§  887.251    Housing  quality  standards 
(HOS). 

*         •         •         •         • 

(:)*•• 

(1)  •   •  •  This  paragraph  is 
promulgated  under  the  authorization 
granted  in  §  35.24(b)(6)  of  this  title  and 
supersedes,  with  respect  to  all  housing 
to  which  it  applies,  the  requirements 
prescribed  by  part  35,  subpart  C  of  this 
title.   •   •   * 

(2)  Definitions — Chewable  surface 
means  any  intact  protruding  painted 
surface  up  to  five  feet  from  the  floor  or 
ground  that  is  readily  accessible  to 
children  less  than  six  years  of  age  (e.g., 
protruding  comers,  windowsills  and 
frames,  doors  and  frames,  and  other 
protruding  woodwork). 

Defective  paint  surface  means  the 
same  as  the  term  is  defined  in  §  35.22 
of  this  title. 

Elevated  blood  lead  level  or  EBL 
means  the  same  as  the  term  is  defmed 
in  §34.3  of  this  title. 

(3)  Defective  paint.  In  the  case  of  a 
unit  constructed  before  1978  that  is  for 
a  family  that  includes  a  child  less  than 
six  vears  of  age,  the  initial  inspection 
under  §  a87.207(c),  and  each  periodic 
inspection  under  §  887.257,  shall 
include  an  inspection  for  defective  paint 
surfaces.  If  defective  paint  surfaces  are 
found,  treatment  as  required  by 

§  35.24(b)(4)  of  this  title  shall  be 
required,  in  accordance  with 
§§  887.207(c)  or  887.257,  as  appro- 
priate. •   •   • 

(4)  Chewable  surfaces.  In  the  case  of 

a  unit  constructed  before  1978  that  is  for 
a  family  that  includes  a  child  less  than 
six  years  of  age  with  an  identified  EBL 
condition,  the  initial  inspection  under 
§  887.207(c),  or  a  periodic  inspection 
under  §  887.257,  shall  include  a  test  for 
lead-based  paint  on  chewable  surfaces. 
Testing  shall  bo  conducted  by  a  State  or 


local  health  or  housing  agency,  an 
inspector  certified  or  regulated  by  a 
State  or  local  health  or  housing  agency, 
or  an  organization  recognized  by  HUD. 
Lead  content  shall  be  tested  using  an  X- 
ray  fluorescence  analyzer  (XRF)  or  other 
method  approved  by  HUD.  Test 
readings  of  1  mg/cmz  or  higher  shall  be 
considered  positive  for  the  presence  of 
lead-based  paint.  If  the  laboratory 
reports  the  test  results  in  percent  by 
weight,  0.5  percent  or  5000  parts  per 
million  (ppm)  shall  be  considered 
positive.  When  lead-based  paint  on 
chewable  surfaces  is  identified,  covering 
or  removal  of  the  paint  surface  in 
accordance  with  §  35.24(b)(4)  of  this 
title  shall  be  required  in  accordance 
with  §§  887.207(c)  or  887.257,  as 
appropriate,  and  correction  shall  be 
completed  v^thin  the  time  Hmits  in 
paragraph  (i)(3)  of  this  section. 

(5)  Abatement  without  testing  In  lieu 
of  the  procedures  set  forth  in  paragraph 
(i)(4)  of  this  section,  at  its  discretion  the 
PHA  may  forego  testing  and  require  the 
owTier  to  abate  all  interior  and  exterior 
chewable  surfaces  in  accordance  with 
the  method  set  out  in  §  35.24(b)(4)  of 
this  title. 


PART  890— SUPPORTIVE  HOUSING 
FOR  PERSONS  WITH  DISABILITIES 

43.  The  authority  citation  for  part  890 
would  be  revised  to  read  as  follows: 

Authority:  42  U.S.C  3535(d)  and  8013. 

44.  Section  890.260  would  be 
amended  by: 

a.  Revising  paragraph  (f)(l)(ii); 

b.  Revising  the  second  sentences  of 
paragraphs  (f)(2)(i)  and  (iii); 

c.  Removing  the  definitions  of 
"Applicable  surface"  and  "Defective 
paint  surfaces"  and  revising  the 
introductory  text  and  the  definitions  of 
"Chewable  surface",  and  "Elevated 
blood  lead  level  or  EBL"  in  paragraph 
(n(2)(ii); 

d.  Adding  the  definition  "Defective 
paint  surface"  in  alphabetical  order  in 
paragraph  (f)(2)(ii);  and 

e.  Revising  paragraphs  (f)(2)(iv),  (v) 
and  (vi),  to  read  as  follows: 

§890.260    Other  Federal  requirements. 

•         •         •         •         • 

If)"' 

(I)"* 

(ii)  In  which  any  child  less  than  six 
years  of  age  resides  or  is  expected  to 
reside. 

(2)(i)  •  •  •  This  paragraph  is 
promulgated  under  §  35.24(b)(6)  and 
supersedes,  with  resjject  to  the  program, 
the  requirements  prescribed  in  part  35. 
subpart  C.  of  this  title. 
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(ii)  The  following  definitions  apply  to 
paragraph  (f)  of  this  section: 

Chewable  surface  means  any  intact 
protruding  painted  surface  up  to  five 
feet  from  the  floor  or  ground  that  is 
readily  accessible  to  children  less  than 
six  years  of  age  (e.g..  protruding  comers, 
windowsills  and  frames,  doors  and 
frames,  and  other  protruding 
woodwork). 

Defective  paint  surface  means  the 
same  as  the  term  is  defined  in  §  35.22 
of  this  title. 

Elevated  blood  lead  level  or  EBL 
means  the  same  as  the  term  is  defined 
in  §35.3  of  this  title. 

«        •        *        *        * 

(iii)  •  ■  •  Defective  paint  surfaces 
either  must  be  tested  for  lead  content  or. 
if  defective  paint  surfaces  are  not  tested, 
the  presence  of  lead-based  paint  shall  be 
assumed  and  the  surfaces  abated  in 
accordance  with  §  35.24(b)(4)  of  this 
title.  •  *  • 

(iv)  In  the  case  of  a  structure 
constructed  or  substantially 
rehabilitated  prior  to  1978.  if  the  Owner 
is  presented  with  test  results  that 
indicate  that  a  child  less  than  six  years 
pf  age  occupies  the  structure  and  has  an 
elevated  blood  lead  level  (EBL).  the 
Owner  must  cause  the  unit  to  be  tested 
for  lead-based  paint  on  chewablo 
surfaces.  Testing  shall  be  conducted  by 
a  State  or  local  health  or  housing 
agency,  an  inspector  certified  or 
regulated  by  a  State  or  local  health  or 
housing  agency,  or  an  organization 
recognized  by  HUD.  Lead  content  shall 
be  tested  using  an  X-ray  fluorescence 
analyzer  (XRF)  or  other  method 
approved  by  HUD.  Test  readings  of  1 
mg/cm  2  or  higher  shall  be  considered 
positive  for  the  presence  of  lead-based 
paint.  If  the  laboratory  reports  the  test 
results  in  percent  by  weight,  0.5  percent 
or  5000  parts  per  million  (ppm)  shall  be 
considered  positive.  When  lead-based 
paint  on  chewable  surfaces  is  identified, 
covering  or  removal  of  the  paint  surface 
in  accordance  with  §  35.24(b)(4)  of  this 
title  is  required. 

(v)  When  abatement  will  result  from 
rehabilitation  activities  planned  (i.e., 
when  all  defective  or  chewable  surfaces 
will  be  replaced,  covered,  or  otherwise 
abated  as  described  in  this  part),  these 
surfaces  do  not  have  to  be  tested. 

(vi)  In  lieu  of  the  procedures  set  forth 
in  the  preceding  clause,  at  its  discretion 
the  Owner  may  abate  all  interior  and 
exterior  chewable  surfaces  in 
accordance  with  the  methods  set  out  in 
§  35.24(b)(4)  of  this  title. 


PART  905— INDIAN  HOUSING 
PROGRAMS 

45.  The  authority  citation  for  part  905 
would  be  revised  to  read  as  follows: 

Authority:  25  U.S.C.  450e(b);  42  U.S.C. 
1437a-l.  1437aa.  1437bb.  1437c.  1437cc. 
1437ee.  and  3535(d). 

46.  Section  905.102  would  be 
amended  by  removing  the  definition  of 
"Applicable  surface"  and  revising  the 
definitions  of  "Chewable  surface", 
"Defective  lead-based  paint  surface", 
"Defective  paint  surface",  and  "Elevated 
blood  lead  level  or  EBL".  to  read  as 
follows: 

§905.102    Definitions. 

•  •         •         *         • 

Chewable  surface.  Any  intact 
protruding  painted  surface  up  to  five 
feet  from  the  floor  or  ground  that  is 
readily  accessible  to  children  less  than 
six  years  of  age  (e.g..  protruding  comers, 
windowsills  and  frames,  doors  and 
frames,  and  other  protruding 
woodwork). 

•  •        •        •        • 

Defective  lead-based  paint  surface.  A 
surface  having  paint  that  has  a  lead 
content  of  at  least  1  mg/cm  z  and  that  is 
cracking,  scaling,  chipping,  peeling,  or 
loose. 

Defective  paint  surface.  A  surface  on 
which  the  paint  is  nonintact,  i.e.  the 
paint  is  cracking,  scaling,  chipping, 
peeling,  or  loose. 

•  «        •        •        * 

Elevated  bleed  lead  level  or  EBL 
Excessive  absorption  of  lead  is  a 
confirmed  concentration  of  lead  in 
whole  blood  of  20  M-g/dl  (micrograms 
per  deciliter  of  whole  blood)  for  a  single 
test  or  of  15-19  ng/dl  in  two  consecutive 
tests  several  months  apart. 
***** 

47.  The  last  sentence  in  §905.551 
would  be  revised  to  read  as  follows: 

§  905.551    Purpose  and  applicability. 

*  *  •  This  subpart  is  promulgated  in 
accordance  with  the  authorization 
granted  in  §  35.24(b)(4)  of  this  title  and 
supersedes,  with  respect  to  all  housing 
to  which  it  applies,  the  requirements 
prescribed  by  part  35,  subpart  C,  of  this 
title. 

48.  Section  905.553(a)  would  be 
revised  to  read  as  follows: 

§  905.553    Testing  and  abatement 
applicable  to  development 

(a)  Pre-acquisition  testing.  With 
respect  to  development,  all  existing 
properties  constructed  before  1978  (or 
substantially  rehabilitated  before  1978) 
and  proposed  to  be  acquired  for  family 
projects  (whether  or  not  they  will  need 
rehabilitation)  shall  be  tested  for  lead- 


based  paint  on  all  interior  and  exterior 
painted  siu-faces. 

•        •        •        •        • 

49.  Section  905.555  would  be 
amended  by  revising  the  first  sentence 
in  paragraph  (a)(2)  and  the  second 
sentence  in  paragraph  (d),  to  read  as 
follows: 

§  905.555    Testing  and  abatenoent 
applicable  to  modernization. 

(a)*   •    * 

(2)  Special  Purpose.  The  requirements 
for  lead-based  paint  testing  and 
abatement  apply  to  the  following  three 
categories  of  special  purpose 
modernization:  vacant  unit  reduction; 
accessibility  for  handicapped  (for  any 
dwelling  in  such  housing  in  which  any 
child  less  than  six  years  of  age  resides 
or  is  expected  to  reside);  and  cost- 
I'ffective  energy  efficiency  measures. 


(d)  •   *   •  Abatement  within  a 
comprehensive  and  homeownership 
modernization  project  should  be 
prioritized  in  relation  to  the  immediacy 
of  the  hazards  to  children  less  than  six 
years  of  age. 
***** 

50.  Section  905.560  would  be 
amended  by  revising  the  first  sentence 
of  paragraph  (a)(6)  and  the  heading  and 
first  sentence  of  paragraph  (b),  to  read 
as  follows: 

§905.560    Notification. 

(a)*   •   • 

(G)  Of  the  advisability  and  availability 
of  blood  lead  level  screening  for 

children  less  than  six  years  of  ago. 

•  •   • 

(b)  Lead-based  paint  hazard 
notification  for  applicants  and 
prospective  purchasers.  A  notice  of  the 
dangers  of  lead-based  paint  poisoning 
and  a  notice  of  the  advisability  and 
availability  of  blood  lead  level  screening 
for  children  less  than  six  years  of  age 
shall  be  provided  to  every  applicant 
family  at  the  time  of  application.  *   *    * 

•  *        •        •        * 

51.  The  second  sentence  of  §  905.563 
would  be  revised  to  read  as  follows: 

§905.565    Maintenance  obligation; 
defective  paint  surfaces. 

*    *    *  If  defective  paint  surfaces  are 
found,  covering  or  removal  of  the 
defective  paint  spots  as  described  in 
§  35.24(b)(4)  of  this  title  shall  be 
required.  *   •   • 

52.  Section  905.570  would  be 
amended  by  revising  paragraphs  (a)(l|. 
(b),  and  (d)(l)(ii);  the  heading  in 
paragraph  (d){l)(iii);  and  the  S€;cond 
sentence  in  paragraph  (d)(2),  to  read  as 
follows: 
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§905.570    Procedures  Involving  EBLs. 

|(a)  *   •   • 

(1)  Test  for  lead-based  paint  all 
surfaces  in  the  unit  and  all  interior  and 
exterior  painted  surfaces  of  any  IHA- 
ovmed  and  operated  child  care  facihty, 
if  used  by  the  EBL  child,  and  abate  the 
st4rfaces  found  to  contain  lead-based 
paint.  Testing  of  exterior  and  interior 
common  areas  (including  nondwelling 
IHA  facilities  that  are  commonly  used 
by  the  EBL  child  less  than  six  years  of 
age)  will  be  done  as  considered 
necessary  and  appropriate  by  the  IHA 
and  HUD;  or 

•  •        •        •        • 

lb)  Procedures  when  a  nonresident 
child  using  an  IHA-owned  or  operated 
child  care  facility  has  an  EBL  When  a 
nam^esident  child  using  an  IHA-owned 
or  operated  child  care  facility  has  been 
identified  as  having  an  EBL.  the  IHA 
shall  test  all  interior  and  exterior 
painted  surfaces  of  the  IHA-owned  or 
ORprated  facility  and  abate  the  surfaces 
fdn^d  to  contain  lead-based  paint. 

*  '    •         «         •         • 

Id)*  •  • 

(!)•*• 

|ii)  IHA-owned  or  operated  child  care 
facility  used  by  a  child  with  an  EBL 
Any  interior  or  exterior  painted  surface 
found  to  contain  lead-based  paint  shall 
be  treated. 

(iii)  Interior  common  areas  (including 
nondwelling  IHA  facilities  that  are 
commonly  used  by  EBL  children  less 
than  six  years  of  age)  and  exterior 
surfaces  of  projects  in  which  children 
with  EBLs  reside.  •   •   • 

(2)  •   •   •  Certain  prohibited 
abatement  methods  are  set  forth  in 
§35.24fb)(4)  of  this  title.  *   *   * 


PART  491— PUBLIC  HOUSING 

DEVELOPMENT 

I 

S3.  The  authority  citation  for  part  941 
would  be  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437b.  1437c.  1437(g), 
and  3535(d). 

^4.  The  first  sentence  in  §941. 208(h) 
would  be  revised  to  read  as  follows: 

§  941 .208    Other  Federal  requirements. 
•         •         •         •         • 

(h)  Lead-based  paint.  All  existing 
properties  constructed  before  1978  (or 
substantially  rehabilitated  before  1978) 
and  proposed  to  be  acquired  for  family 
projects  (whether  or  not  they  need 
rehabilitation)  under  this  part,  including 
those  proposed  for  Major 
Reconstruction  of  Obsolete  Projects 
(MROP)  grants,  shall  be  tested  for  lead- 
based  paint  on  all  interior  or  exterior 
painted  surfaces. 


PART  961— PUBLIC  HOUSING  DRUG 
ELIMINATION  PROGRAM 

55.  The  authority  citation  for  part  961 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  11901  et  ' 

seq. 

56.  Section  961.29  would  be  amended 
by: 

a.  Revising  the  second  sentence  of  the 
introductory  text  of  paragraph  (e); 

b.  Removing  paragraph  (e)(2)  and 
redesignating  paragraph  (e)(3)  as 
paragraph  (e)(2); 

c.  Revising  paragraphs  (e){2){ii)  and 
(iii).  as  redesignated,  to  read  as  follows: 

§  961 .29    Other  Federal  requirements. 

•  *         •         •         • 

(e)  •  *  •  This  section  is  promulgated 
pursuant  to  the  authority  granted  in 
§  35.24(b)(6)  of  this  title  and  supersedes, 
with  respect  to  all  housing  to  which  it 
applies,  the  requirements  (not  including 
definitions)  prescribed  by  part  35. 
subpart  C  of  this  title. 

*  •        •        •        » 

(2)*    *    • 

(ii)  Other  similar  types  of  single- 
purpose  programs  that  do  not  involve 
physical  repairs  or  remodeling  of 
painted  surfaces  of  residential 
.structures;  or 

(iii)  Any  non-single  purpose 
rehabilitation  that  does  not  involve 
painted  surfaces  and  that  does  not 
exceed  $3,000  per  unit. 


PART  96S— PHA-OWNED  OR  LEASED 
PROJECTS— MAINTENANCE  AND 
OPERATION 

57.  The  authority  citation  for  part  965 
would  be  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437. 1437a.  1437d. 
1437g,  3535(d).  Subpart  H  is  also  issued 
under  42  U.S.C.  4821-4846. 

58.  The  last  sentence  in  §965.701 
would  be  revised  to  read  as  follows: 

§  965.701    Purpose  and  applicability. 

*   *   *  This  subpart  is  promulgated 
pursuant  to  the  authorization  granted  in 
§  35.24(b)(6)  in  this  title  and  supersedes, 
with  respect  to  all  housing  to  which  it 
applies,  the  requirements  prescribed  by 
part  35.  subpart  C  of  this  title. 

59.  Section  965.702  would  be 
amended  by  removing  the  definition  of 
"Applicable  surface"  and  revising  the 
definitions  of  "Defective  lead-based 
paint  surface",  "Defective  paint 
surface",  and  "Elevated  blood  lead  level 
or  EBL".  to  read  as  follows: 

§965.702    Definitions. 

Defective  lead-based  paint  surface.  A 
surface  having  paint  that  has  a  lead 


content  of  at  least  1  mg/cmz  and  is 
cracking,  scaling,  chipping,  peeling,  or 
loose. 

Deft^tive  paint  surface  means  the 
same  as  the  term  is  defined  in  §  35.22 
of  this  title. 

Elevated  blood  lead  level  or  EBL 
means  the  same  as  the  term  is  defined 
in  §35.3  of  this  title. 

•  •        •        •        • 

60.  Section  965.703  would  be 
amended  by: 

a.  Designating  paragraph  (a) 
introductory  text  as  paragraph  (a)(1)  and 
redesignating  paragraphs  (1)  through  (6) 
as  paragraphs  {a)(l)  (i)  through  (vi); 

b.  Revising  newly  designated 
paragraph  (a)(l)(vi); 

c.  Designating  the  concluding 
paragraph  in  paragraph  (a)  as  paragraph 
(a)(2);  and 

d.  Revising  the  heading  and  first 
sentence  of  paragraph  (b).  to  read  as 
follows: 

§965.703    NotKication. 

(a)*   *   • 

(vi)  Of  the  advisability  and 
availability  of  blood  lead  level  screening 
for  children  less  than  six  years  of  age. 

•  •        •        •        • 

(b)  Lead-based  paint  hazard 
notification  for  applicants  and 
prospective  purchasers.  A  notice  of  the 
dangers  of  lead-based  paint  poisoning 
and  a  notice  of  the  advisability  and 
availability  of  blood  lead  level  screening 
for  children  less  than  six  years  of  age 
shall  be  provided  to  every  applicant 
family  at  the  time  of  the  application. 


61.  The  second  sentence  of  §  965.704 
would  be  revised  to  read  as  follows: 

§965.704    Maintenance  obligation. 

•   •   •  Defective  paint  surfaces  either 
must  be  tested  for  lead  content  or,  if 
defective  paint  surfaces  are  not  tested, 
the  presence  of  lead-based  paint  shall  be 
assumed  and  the  surfaces  abated  in 
accordance  with  §  35.24(b)(4)  of  this 
title.  •   *   • 

62.  Section  965.706  would  be 
amended  by: 

a.  Revising  paragraphs  (a)  and  (b); 

b.  Revising  the  fifth  sentence  in 
paragraph  (c); 

c.  Revising  the  second  sentence  in 
paragraph  (d)(l)(ii); 

d.  Revising  the  first  sentence  in 
paragraph  (d)(l)(iii);  and 

e.  Revising  the  second  sentence  in 
paragraph  (d)(2).  to  read  as  follows: 

§  965.706    Procedures  involving  EBLs. 

(a)  Procedures  when  a  current 
resident  child  has  an  EBL.  When  a  child 
residing  in  a  PHA-owned  low  income 
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family  project  has  been  Identified  as 
having  an  EBL,  the  PHA  shall:  (1)  Test 
for  lead-based  paint  all  painted  surfaces 
in  the  unit  and  at  the  PHA-owned  or 
operated  child  care  facility,  if  used  by 
the  EBL  child,  and  abate  the  surfaces 
found  to  contain  lead-based  paint. 
Testing  of  exteriors  and  interior 
common  areas  (including  nondwelling 
PHA  facilities  that  are  commonly  used 
by  the  EBL  child  less  than  six  years  of 
age)  will  be  done  as  considered 
necessary  and  appropriate  by  the  PHA 
and  HUD;  or 

(2)  Assign  the  family  to  a  post- 1978  or 
previously  tested  unit  that  was  found  to 
be  free  of  lead-based  paint  hazards  or  in 
which  such  hazards  have  been  abated  as 
described  in  this  section. 

(b)  Procedures  when  a  nonresident 
child  using  a  PHA-owned  or  operated 
child  care  facility  has  an  EBL  When  a 
nonresident  child  using  a  PHA-owned 
or  operated  child  care  facility  has  been 
identified  as  having  an  EBL.  the  PHA 
shall  test  all  painted  surfaces  of  the 
PHA-owned  or  operated  child  care 
facility  and  abate  the  surfaces  found  to 
contain  lead-based  paint. 

(c)  *   •   "If  the  results  equal  or  exceed 
a  level  of  1  rag/cm^  or  0.5  percent  by 


weight  or  5,000  parts  per  milUon  (ppm). 
the  results  shall  be  provided  to  the 
tenant  or  the  family  of  the  EBL  child 
using  PHA-owned  or  operated  child 
care  faciUties.  •   •  • 
(d)*   *   • 

(ii)  •   •   •  Any  painted  surface  found 
to  contain  lead-based  paint  shall  be 
treated. 

(iii)  Interior  common  areas  (including 
nondwelling  PHA  facilities  that  are 
commonly  used  by  EBL  children  less 
than  six  years  of  age)  and  exterior 
surfaces  of  developments  in  which 
children  with  EBLs  reside.  *   •   • 

(2)  •   •   •  Certain  prohibited 
abatement  methods  are  set  forth  in 
§  35.24(b)(4)  of  this  title.  •   *   * 

PART  968— PUBLIC  HOUSING 
MODERNIZATION 

63.  The  authority  citation  for  part  968 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  1437d.  14371  and 
3535(d). 

64.  Section  968.110  would  be 
amended  by  revising  the  first  sentence 
in  paragraph  (k)(l)(ii)  and  the  second 


sentence  of  paragraph  (k)(4),  to  read  as 
follows: 

§  968.1 1 0    Other  program  requirements. 

*         •         *         *         • 

(k)*  •  • 

(D*  *  • 

(ii)  The  requirements  for  lead-based 
paint  testing  and  abatement  apply  to  the 
following  three  categories  of  special 
purpose  modernization:  vacant  unit 
reduction;  accessibility  for  handicapped 
(and  any  dwelling  in  such  housing  in 
which  any  child  who  is  less  than  six 
years  of  age  resides  or  is  expected  to 
reside);  and  cost-effective  energy 
efficiency  measures.  •   •   • 

(4)  •   •   *  Abatement  within  a 
comprehensive  and  homeownership 
modernization  project  should  be 
prioritized  in  relation  to  the  immediacy 
of  the  hazards  to  children  less  than  six 
years  of  age. 

Dated:  April  26. 1994. 
Henry  G.  Cisneros, 
Secretary. 
IFR  Doc.  94-11400  Filed  5-11-94;  8:45  ami- 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  75  and  693 
RIN  1840-AB79 

Direct  Grant  Programs;  National  Early 
Intervention  Scholarship  and 
Partnership  Program 

AGENCY:  Department  of  Education 
ACTION;  Final  Regulations 

SUMMARY:  The  Secretary  provides  final 
regulations  to  implement  the  new 
National  Early  Interv'ention  Scholarship 
and  Partnership  (NEISP)  Program  in 
accordance  with  the  provisions  in 
chapter  2.  subpart  2,  part  A,  title  IV,  of 
the  Higher  Education  Amendments  of 
1992,  (1992  amendments),  which 
amended  the  Higher  Education  Act  of 
1965  (HEA).  These  final  regulations  for 
the  NEISP  Program  specify  the  role  of 
the  Secretary  and  the  responsibilities  of 
the  States  in  the  administration  of  the 
program.  The  final  regulations  also 
specify  the  State  and  student  applicant 
eligibility  requirements  and  the  criteria 
by  which  the  Secretary  approves  a 
State's  application  to  participate  in  the 
program. 

EFFECTIVE  DATE:  Those  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Sulhvan  or  Priscilla  Zink 
Mulford.  U.S.  Department  of  Education. 
400  Mar>land  Avenue.  S\V..  Room  4018. 
ROB-3,  Washington.  DC  20202-5447. 
Telephone:  (202)  708^607.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  provides  final  regulations  to 
implement  the  National  Early 
Intervention  Scholarship  and 
Partnership  (NEISP)  Program,  a  new 
program  authorized  under  the  amended 
HEA.  (Pub.  L.  102-325).  The  Secretar>- 
also  amends  a  reference  to  the  NEISP 
Program  in  34  CFR  75.60  of  the 
regulations  for  the  Direct  Grant 
Programs.  The  Secretar}'  also  is  making 
technical  amendments  in  separate  final 
regulations  to  insert  references  to  the 
NEISP  Program  into  the  appropriate 
sections  of  34  CFR  part  668.  the  Student 


Assistance  General  Provisions 
regulations. 

The  NEISP  Program  provides  States 
with  Federal  financial  incentives  to 
establish  or  maintain  a  program  with 
matching  State-originated  funds.  It 
provides  for  (1)  a  scholarship 
component  that,  to  the  extent  possible, 
guarantees  the  financial  assistance 
necessary  for  eligible  low-income 
students  who  graduate  from  high  school 
to  attend  an  institution  of  higher 
education,  and  (2)  an  early  intervention 
component  that  uses  Statewide 
resources,  both  government  and  private, 
to  provide  additional  counseling, 
financial  aid  counseUng,  mentoring, 
academic  support,  outreach,  and 
supportive  services  to  preschool, 
elementary,  middle,  and  secondary- 
school  students  who  are  at  risk  of 
dropping  out  of  school. 

The  NEISP  Program's  early 
intervention  component  supports 
National  Education  Coals  2  (High 
School  Completion).  3  (Student 
Achievement  and  Citizenship),  and  4 
(Science  and  Mathematics).  The  NEISP 
Program's  scholarship  component  also 
supports  National  Education  Goal  5 
(Adult  Literacy  and  Lifelong  Learning). 

On  March  8.  1994.  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  program  in 
the  Federal  Register  (59  FR  10926- 
10937).  The  major  issues  addressed  by 
the  proposed  regulations  are  discussed 
in  the  preamble  to  the  NPRM.  Except  for 
minor  editorial  and  technical  revisions, 
there  are  no  differences  between  the 
NPRM  and  these  final  regulations.  One 
of  the  technical  revisions  is  that  the 
Secretary  is  including  in  §  693.40(d)  the 
requirement  under  section  404D(d)(2)  of 
the  HEA  that,  to  be  eligible  for  a  NEISP 
Program  scholarship,  a  student  must 
have  received  a  high  school  diploma  or 
a  certificate  of  high  school  equivalence 
on  or  after  January  1.  1993. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NTRM.  six  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows. 

Substantive  issues  are  discussed 
under  the  section  of  the  regulations  to 
which  they  pertain.  Technical  and  other 
minor  changes — and  suggested  changes 
the  Secretar>-  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 


PART  693— NATIONAL  EARLY 
INTERVENTION  SCHOLARSHIP  AND 
PARTNERSHIP  PROGRAM 

Comment:  One  commenter  applauded 
the  Department's  efforts  to  date,  and 
another  commenter  noted  the  memy 
good  aspects  of  the  proposed 
regulations,  including  their  overall 
clarity  and  sensitivity  to  State  issues. 

Discussion:  The  Secretary  agrees  with 
the  commenters  and  thanks  them  for 
their  support. 

Changes:  None. 

Section  693.10     What  must  a  State  do 
to  obtain  a  grant  under  this  program? 

Comment:  One  commenter 
recommended  §693.10n))(l)  be 
modified  to  have  the  State  agency  that 
administers  the  State  Student  Incentive 
Grant  (SSIG)  Program  be  the  only 
designated  agency  for  administering  the 
NEISP  Program.  The  commenter 
believed  that,  since  the  SSIG  agency  was 
already  involved  with  the 
administration  of  grant  and  loan 
programs  as  well  as  early  intervention 
programs,  the  agency  would  be  able  to 
ensure  that  the  Statewide  efforts  would 
be  well-coordinated. 

Discussion:  While  the  circumstances 
described  by  the  commenter  may  be  true 
in  some  States,  the  States  vary  with 
respect  to  how  they  distribute  various 
responsibilities  among  State  agencies. 
The  Secretary,  therefore,  continues  to 
believe  that  requiring  the  Governor  of  a 
State  to  designate  the  agency 
responsible  for  the  NEISP  Program 
provides  necessary  fiexibihty  for  the 
States.  In  addition,  it  ensures  that 
program  funds  are  allocated  to  an 
appropriate  and  responsible  State 
agency  and  is  consistent  with  other 
Federal  and  State-administered  student 
financial  aid  programs,  such  as  the  SSIG 
Program. 

changes:  None. 

Section  693.10     What  must  a  State  do 
to  obtain  a  grant  under  this  program? 
And  Section  693.13     What  information 
must  a  State  pro\ide  in  its  annual 
application  to  receive  a  grant  under  the 
MEISP  Program? 

Comment:  One  commenter  believed 
that  a  State  would  have  to  identify 
private  funds  expended  within  the  State 
under  §  693.10(b)(5)(i)  and  §  693.13(a)(4) 
to  ensure  that  the  funds  provided  under 
the  NEISP  Program  will  supplement  and 
not  supplant  funds  expended  for  State 
and  local  early  intervention  programs 
and  State  need-  and  non-need-based 
student  financial  grant  assistance 
programs.  The  commenter  believed  that 
it  would  be  sufficient  to  document  the 
amount  of  State  funds  expended  on 
need-based  student  financial  aid  alone 
or  the  amount  expended  for  State- 
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matching  funds  for  the  NEISP  Program. 
One  commenter  was  also  concerned 
that,  in  the  Supplementary  Information 
section  of  the  preamble  to  the  NPR.M  (59 
FR  10927).  the  discussion  of  this 
rtKjuirement  can  be  Interpreted  to  mean 
that  a  State's  matching  expenditures 
under  the  NEISP  Program  should  be  an 
amount  that  exceeds,  as  opposed  to 
being  an  amount  that  is  in  addition  to, 
tho  amount  of  funds  the  State 
previously  expended.  Another 
commenter  questioned  whether  State 
fuiids  appropriated  to  postsecondary 
institutions  and  used  for  student 
assistance  in  the  State  could  be  u.sed  as 
matching  funds  under  §  693.10(b)(5). 

Piscussion:  The  Secretarv  notes  that 
thb  texts  of  §  693.10(b)(5)(i)  and 
§^93.13(a)(4)  refer  only  to  "State  and 
local,"  i.e.,  public,  expenditures  as  does 
the  applicable  statutory  provision 
(section  404B(b)(3)  of  the  HEA).  Under 
§693.10(b)(5)(i)and§693.13(a)(4),  a 
Stale's  matching  funds  under  the  NEISP 
Program  represent  expenditures  that  are 
in  addition  to  the  level  of  funds 
pre\  iously  expended  instead  of  a 
mulching  amount  that  exceeds  the 
previous  level  of  expenditures,  and 
these  funds  may  include  State  funds 
appropriated  to  postsecondary 
educational  institutions  and  used  for 
student  grant  aid  including  tuition 
waivers  at  public  institutions. 
Changes:  None. 

$ection  693. 1 1     What  requirements 
must  be  met  by  the  State  under  the 
program 's  early  inter\'ention 
component? 

Comment:  Two  commenters  requested 
clarification  concerning  whether  under 
§693. 11  (a)  the  States  were  required  to 
provide  all  of  tie  early  intervention 
services  listed  or  whether  the  activities 
cited  are  examples  that  States  may 
choose  to  incorporate  into  their  NEISP 
Program. 

Oiscussion:  Under  section  404C(b)(3) 
of  the  NEISP  Program  statute,  the  early 
intprvention  activities  listed  are  given  as 
examples  of  permissible  activities. 
Section  693.11(a)  therefore  provides 
States  with  examples  of  acceptable  early 
intervention  activities. 

Changes:  The  Secretary  is  amending 
§6&3.11(a)  to  clarify  that  the  activities 
listed  in  §  693.11(a)  are  examples  of 
appropriate  activities. 

Section  693.12     What  requirements 
mast  be  met  by  the  State  under  the 
program 's  scholarship  component? 

Comment:  One  commenter 
recommended  modifjing  §693. 12(c)  (1) 
and  (2)  to  include  an  option  for  a  State 
to  award  scholarships  based  on  the 
State's  definition  and  prioritization  of 
low-income  students  as  an  alternative  to 


the  expected  family  contribution  (EEC) 
as  calculated  under  part  F  of  title  IV  of 
the  HEA.  Another  commenter 
recommended  the  Secretary  adopt  as  a 
standard  for  defining  low-income 
students  the  standard  used  for  the 
Federal  TRIO  programs. 

Discussion:  The  Secretary  agrees  with 
the  commenter  that  there  are  additional 
standards  for  identifying  low-income 
students  and  agrees  that  a  State  should 
be  able  to  use  the  State's  criteria  for 
identifying  low-income  students  in 
prioritizing  eligible  students  as  an 
alternative  to  using  the  EFC.  However, 
the  Secretary  believes  that  using  the 
EFC  represents  a  proven  methodology 
for  identifying  low-income  students  and 
that  it  is  in  the  Federal  interest  for  any 
departures  from  using  the  EFC  to  be 
subject  to  approval  by  the  Secretary. 

Changes:  The  Secretary  is  amending 
§693. 12(c)  (1)  and  (2)  to  provide  a  State 
the  option  of  developing  and  using  its 
own  criteria  for  identifying  a  low- 
income  student  if  approved  by  the 
Secretary. 

Comment:  One  commenter 
recommended  changing  the  wording 
under  §  693.12(f)  to  clarify  that  the 
assumption  should  not  be  made  that 
NEISP  recipients  must  receive  other 
student  financial  assistance  in  order  to 
be  eligible  to  receive  an  NEISP  Program 
scholarship. 

Discussion:  The  Secretary  agrees  that 
an  NEISP  recipient  need  not  be 
receiving  other  student  financial 
assistance  in  order  to  be  eligible  to 
receive  an  NEISP  Program  scholarship. 
Changes:  The  Secretary  is  amending 
§693.12(0  to  clarify  that  this  provision 
applies  to  a  NEISP  Program  scholarship 
recipient  who  also  is  eligible  for  and 
receiving  other  student  assistance. 

Section  693.20     What  criteria  does 
the  Secretary  use  to  determine  whether 
a  State's  proposed  early  intervention 
component  meets  the  requirements 
under  this  program  as  a  formula  grant 
program? 

Comment:  One  commenter  believed 
that  the  extensive  data  requested  under 
§  693.20(e)(2)  should  be  collected  for  the 
targeted  area  in  which  the  State  plans  to 
operate  its  p.rogram  rather  than 
providing  data  covering  the  entire  State. 

Discussion:  The  Secretary  believes 
that,  in  order  to  be  able  to  target  the 
areas  in  which  the  NEISP  Program  will 
be  most  beneficial,  it  is  necessary  for 
States  to  collect  and  analyze  Statewide 
data  as  required  under  §  693.20(e)(2). 
The  Secretary  notes  that  this 
requirement  is  not  intended  to  be  overly 
prescriptive  and  that  a  State  is  expected 
to  have  sufficient  information  available 
to  make  a  reasonable  determination  of 


Statewide  needs  for  early  intervention 
activities. 

Changes:  None. 
Section  693.22    How  does  the 
Secretary  allot  funds  to  States  on  a 
competitive  basis? 

Comment:  One  commenter  believed 
that  the  "tie-breaker"  to  be  used  in  the 
selection  of  similarly  rated  applications 
under  §  693.22(c)(4)  should  not  give 
preference  to  Statewide  programs.  Due 
to  the  hmited  Federal  funding,  the 
commenter  proposed  that  priority  be 
given  to  programs  that  will  serve  a 
targeted  population  well,  rather  than 
serving  students  Statewide  but  in  a  less 
effecti\  e  way. 

Discussion:  The  Secretary  believes 
that  the  emphasis  placed  on  selecting 
applicants  with  Statewide,  coordinated 
programs  is  appropriate.  Since  this 
provision  is  a  "tie-breaker"  for 
otherwise  similarly  rated  appHcations. 
the  Secretary  docs  not  believe  that  tho 
State  providing  services  to  more  areas 
will  be  less  effective. 
Changes:  None. 

Comment:  One  commenter  believed 
that  early  intervention  programs  should 
be  provided  as  early  in  a  student's 
schooling  as  necessary  to  be  effective 
and.  therefore,  believed  that  there 
should  be  a  stronger  preference  for  long- 
term  early  intervention  programs  in  the 
selection  criteria. 

Discussion:  During  the  development 
of  the  NTRM,  tho  Secretary  gave  careful 
consideration  to  the  need  to  emphasize 
long-term  mentoring  and  advising  and 
believes  that  adequate  emphasis  on 
long-term  mentoring  and  advising  has 
been  incorporated  into  §  693.22  after 
taking  into  consideration  the  overall 
objectives  of  the  early  intervention 
program. 
Changes:  None. 
Section  693. -lO     What  are  the 
requirements  for  a  student  to  receive  a 
scholarship  under  this  program? 

Comment:  One  commenter 
recommended  adding  to  the  scholarship 
requirements  under  §  693.40  that  a 
student  (1)  must  meet  or  exceed  the 
academic  milestones  listed  in  the 
student  agreement  and  (2)  be 
determined  at  the  time  of  application  to 
be  a  low-income  student. 

Discussion:  If  a  State,  as  part  of  its 
early  intervention  program  under 
§693.11,  requires  a  student  to  sign  an 
agreement  that  includes  academic 
milestones,  the  Secretary  agrees  that  the 
State  should  be  able  to  require  that  a 
student  meet  these  milestones  as  one  of 
the  student  eligibility  requirements  for  a 
scholarship.  However,  if  a  student  has 
participated  in  the  early  intervention 
program,  the  student  should  be  eligible 
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for  scholarship  consideration  since 
income  level  is  not  necessarily  the  basis 
for  determining  scholarship  eligibility 
in  the  NEISP  Program  under  section 
404D(d)  of  the  HEA. 

Changes:  The  Secretarj'  is  amending 
§  693.40  to  provide  that  if  a  State 
includes  academic  milestones  in  a 
wTitten  agreement  signed  by  a  student 
under  §693. 11(a)(3).  it  may  include 
meeting  these  milestones  as  a 
scholarship  eligibility  requirement. 

Comment:  One  commentcr  believed 
that  under  proposed  §  693.40(e)  (1)  and 
(2)  the  Secretary  should  not  limit 
scholarship  eligibility  to  those  students 
who  participated  in  the  NEISP  Program 
or  a  Federal  Upward  Bound  Program. 
The  commenter  believed  that  accepting 
early  intervention  programs  comparable 
to  those  described  in  section  404C  of  the 
program  statute  as  meeting  the 
requirement  would  allow  States  the 
flexibihty  to  identify  additional 
students  as  eligible  to  receive 
scholarships. 

Discussion:  The  Secretary  agrees  with 
the  commenter  and  further  notes  that 
section  404D(d)(4)  of  the  HEA  clearly 
provides  for  such  an  option  since  it  does 
not  require  that  the  early  intervention 
program  establishing  student  eligibility 
for  a  scholarship  be  funded  under  the 
NEISP  Program  as  is  required  in  the  case 
of  the  Federal  Upward  Bound  Program 
in  section  404D(e)(2)  of  the  HEA. 

Changes:  The  Secretary  is  amending 
§  693.40  to  add  §  693.40(g)(3)  which 
provides  the  option  to  a  State  to 
consider  other  comparable  early 
intervention  programs  as  also  meeting 
this  student  eligibility  requirement. 

Section  693.52     What  requirements 
must  a  State  meet  in  preparing  and 
submitting  an  evaluation  report? 

Comment:  One  commenter  believed 
that,  due  to  the  comprehensive  nature  of 
the  biennial  evaluation  report  under 
§  693.50(b).  it  would  not  be  reasonable 
to  estimate  one  hour  to  complete  the 
report.  In  the  commenter's  opinion,  the 
report  could  not  be  designed  and 
implemented  in  less  than  two  staff 
months. 

Discussion:  The  Secretary  agrees  and 
is  amending  the  burden  hour  estimate  to 
reflect  two  staff  months.  The  Secretary 
encourages  each  State  to  work  with  the 
Departmental  program  staff  to 
streamline  its  evaluation  study  while 
still  providing  relevant  policy 
information. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  under  §  693.52(b)  the 
Secretary  should  not  require  that  a 
State's  biennial  evaluation  report 
include  all  the  Usted  items  and.  instead. 


should  require  only  that  a  State  address 
the  listed  items  to  the  extent  possible. 

Discussion:  The  Secretary  believes 
that,  in  order  to  have  a  comprehensive 
evaluation  of  the  early  intervention 
program.  States  must  include  at  a 
minimum  the  types  of  information 
listed  in  §  693.53(b).  The  Secretary 
recognizes  a  State's  evaluation  report 
may  place  varying  emphasis  on  the 
different  items  listed. 

Changes:  None. 

Executive  Order  12866 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  final  regulations  are  those  resulting 
from  statutory  requirements  and  those 
determined  by  the  Secretary  to  be 
necessary  for  administering  this 
program  effectively  and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative— of  these  final  regulations, 
the  Secretary  has  determined  that  the 
benefits  of  the  final  regulations  justify 
the  costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects 

34  CFR  Part  75 

Education  Department.  Grant 
programs— education.  Grant 
administration. 

34  CFR  Part  693 

Grant  programs — education, 
Postsecondary  education.  State 
administered — education.  Student 
Aid— education.  Reporting  and 
recordkeeping  requirements. 


Dated:  May  2.  1994. 
Richard  W.  Riley. 
Secretary  of  Education. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.272.  N'ational  Early  Intervention 
Scholarship  and  Partnership  Program) 

The  Secretary  amends  title  34  of  the 
Code  of  Federal  Regulations  by 
amending  part  75  and  by  adding  a  new 
part  693  as  follows: 

PART  7S-DIRECT  GRANT 
PROGRAMS 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  20  U.S.C  1221fr-3(a)(l)  and 
3474.  unless  otherwise  noted. 

§75.60    [Amended] 

2.  In  §  75.60,  paragraph  (b)(1)  is 
amended  by  adding  the  term  "Netional 
Early  Intervention  Scholarship  and 
Partnership  (NEISP)  Program  (20  U.S.C. 
1070a-21.  et  seq.)."  after  "(20  U.S.C. 
1070a.  et  seq.),". 

3.  A  new  part  693  is  added  to  read  as 
follows: 

PART  69:^-NATIONAL  EARLY 
INTERVENTION  SCHOLARSHIP  AND 
PARTNERSHIP  PROGRAM 

Subpart  A — General 

Sec. 

693. 1  What  is  the  National  Early 
Intervention  Scholarship  and 
Partnership  Program? 

693.2  Who  is  eligible  to  participate  under 
this  program? 

693.3  What  kinds  of  activities  may  be 
assisted  under  this  program? 

693.4  What  regulations  apply  to  this 
program? 

693.5  What  definitions  apply  to  this 
program? 

Subpart  B — How  Does  a  State  Obtain  a 
Grant? 

693.10  .What  must  a  State  do  to  obtain  a 
grant  under  this  program? 

693.11  What  requirements  must  be  met  by 
the  State  under  the  program's  early 
intervention  comjMsnent? 

693.12  What  requirements  must  be  met  by 
the  State  under  the  program's 
scholarship  comf>onent? 

693.13  What  information  must  a  State 
provide  in  its  annual  application  to 
receive  a  grant  under  the  NEISP 
Program? 

Subpart  C — How  Does  the  Secretary  Make 
a  Grant  to  a  State? 

693.20  What  criteria  does  the  Secretary  use 
to  determine  whether  a  State's  proposed 
early  intervention  component  meets  the 
requirements  under  this  program  as  a 
formula  grant  program? 

693.21  How  does  the  Secretary  allot  funds 
to  a  State? 

693.22  How  does  the  Secretary  allot  funds 
to  States  on  a  competitive  basis? 
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Subpart  D— How  Does  a  Student  Participate 
In  the  Earty  Intervention  Component  under 
the  NEISP  Program? 

693.30    What  are  the  requirements  for  a 
j  I  student  to  be  a  participant  in  the  early 
I  intervention  comfKjnent  of  this  program? 

Subpart  E— How  Does  a  State  Award  a 
Scholarship  to  a  Student? 

693.40    What  are  the  requirements  for  a 
1  student  to  receive  a  scholarship  under 
I  this  program? 

Subpart  F— What  l^ostaward  Conditions 
Must  Be  Met  by  a  State? 

CQ3 


.50    What  are  allowable  costs  attributable 

to  administration  of  the  early 

Intervention  component? 
69i3 .51     What  are  nonallowable  cosU  that 

may  not  be  charged  to  administration  of 

the  early  intervention  component? 
69|3 .52     What  requirements  must  a  State 

meet  in  preparing  and  submitting  an 

evaluation  report? 
Authority:  20  U.S.C.  1070a-21  through 
10 '  3a-27,  unless  otherwise  noted. 

Subpart  A— General 

§  693.1    What  Is  the  National  Earty 
Intervention  Scholarship  and  Partnership 
Program? 

Under  the  National  Early  Intervention 
Scholarship  and  Partnership  (NEISP) 
Program,  the  Secretary  provides  grants 
to  States  to — 

(a)  Encourage  the  States  to  provide  or 
maintain  a  guaranteed  amount  of 
financial  assistance  necessary  to  permit 
eligible  low-income  students  who 
obtain  high  school  diplomas  or  the 
equivalent  to  attend  an  institution  of 
hiaher  education;  and 

fb)  Provide  financial  incentives  to 
enable  States,  in  cooperation  with  local 
educational  agencies,  institutions  of 
higher  education,  community 
organizations,  and  businesses,  to 
provide — 

(1)  Additional  counseling,  mentoring, 
academic  support,  outreach,  and 
supportive  ser\'ices  to  preschool, 
eleanentary,  middle,  and  secondary 
school  students  who  are  at  risk  of 
dropping  out  of  school;  and 

(2)  Information  to  students  and  their 
parents  about  the  advantages  of 
obtaining  a  postsecondary  education 
and  their  college  financing  options. 
(Authority:  20  U.S.C  1070»-21) 

§  693.2    Who  is  eligible  to  participate  under 
this  program? 

(a)  States  that  meet  the  requirements 
of  §§693.10,  693.11,  693.12,693.13. 
693.20  (formula  grant  program).  693.21, 
and  693.22  (discretionary  grant 
program)  are  eligible  to  receive  grants 
under  this  program. 

(b)  Under  the  early  intervention 
component,  students  who  meet  the 
requirements  of  §  693.30  are  eligible  to 


participate  in  the  State-administered 
programs  under  this  part. 

(c)  Under  the  scholarship  component, 
students  who  meet  the  requirements  of 
§  693.40  are  eligible  to  receive 
scholarships  from  States  under  this 
program. 

(Authority:  20  U.S.C  1070a-22  to  1070a-24) 

§  693.3    What  kinds  of  activities  may  be 
assisted  under  this  program? 

Under  the  NEISP  Program,  a  State 
may  use  its  allotment  under  §693.21  or 
§693.22  to- 
la) Provide  a  variety  of  early 
intervention  services  such  as 
comprehensive  mentoring,  counseling, 
outreach,  and  other  supportive  services 
to  eligible  students  enrolled  in 
preschool  through  grade  12,  including 
prefreshman  summer  programs;  and 
(b)  Award  scholarships  to  eligible 
low-income  students  for  attendance  at 
any  institution  of  higher  education 
participating  in  the  Federal  Pell  Grant 
Program. 

(.A.ut.hority:  20  U.S.C  1070a-22  to  1070a-24) 

§  693.4    What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to  the 
NEISP  Program: 

(a)  The  regulations  in  this  part  693. 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  as  follows: 

(1)  If  the  amount  appropriated  for  the 
program  is  less  than  $50,000,000,  34 
CFR  part  75  (Direct  Grant  Programs). 

(2)  If  the  amount  appropriated  for  the 
program  is  $50,000,000  or  more,  34  CFR 
part  76  (State-Administered  Programs). 

(3)  34  CFR  part  77  (Definitions  That 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  79  (Inter:govemmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(6)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(7)  34  CFR  part  85  (Government wide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants). 

(8)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 

(c)  Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
Amended  in  34  CFR  part  600. 

(d)  The  Student  Assistance  General 
Provisions  in  34  CFR  part  668. 

(Authority:  20  U.S.C  1070a-21  through 
1070a-27) 


§  693.5    What  definitions  apply  to  this 
program? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  arp 
defined  in  34  CFR  77.1: 

Applicant 

Application 

Award 

Budget 

Budget  Period 

Department 

Elementary  school 

Fiscal  Year 

Grant 

Grantee 

Local  educational  agency  (LEA) 

Private 

Project 

Project  Period 

EDGAR 

Secretary 

State 

(b)  Definitions  in  subpart  A  cfthe 
Institutional  Eligibility  rrgulations.  34 
CFR  part  600.  The  following  terms  used 
in  this  part  are  defined  in  34  CFR  part 
600: 

Award  year 

Institution  of  higher  education 
Recognized  equivalent  of  a  high 
school  diploma 

(c)  Definition  in  the  Student 
Assistance  General  Provisions 
regulations,  34  CFR  part  663.  The 
following  term  used  in  this  part  is 
defined  in  34  CFR  part  668: 

Academic  year 

(d)  Other  definitions  that  apply  to  this 
part.  The  follow  ing  definitions  also 
apply  to  this  part: 

At-risk  student  means  a  preschool 
through  grade  12  student  whom  a  State 
identifies  as  being  a  potential  dropout 
from  secondary  or  postsecondary 
school. 

Disadvantaged  student  means  a 
student  who  is  either  (1)  a  low-income 
individual  who  is  also  a  first-generation 
college  student;  or  (2)  a  student  with 
disabihties. 

Early  intervention  program  means  a 
program  that  provides  education-related 
activities  such  as  counseling,  mentoring, 
academic  support,  outreach,  and  other 
supportive  services,  including  providing 
information  on  opportunities  for 
postsecondary  student  financial  aid,  to 
students  enrolled  in  preschool  through 
grade  12. 

First-generation  college  student 
means — 

(1)  A  student  neither  of  whose  parents 
completed  a  baccalaureate  degree;  or 

(2)  A  student  who  regularly  resides 
with  and  receives  support  from  only  one 
parent  who  did  not  complete  a 
baccalaureate  degree. 

HEA  means  the  Higher  Education  Act 
of  1965,  as  amended. 
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Limited  proficiency  in  English  with 
reference  to  an  individual,  means  an 
individual — 

(l)(i)  Who  was  not  born  in  the  United 
States; 

(ii)  Whose  native  languago  is  other 
than  English; 

(iii)  Who  comes  from  an  environment 
in  which  a  language  other  than  English 
is  most  relied  on  for  communication;  or 

(iv)  Who  is  an  American  Indian  or 
Alaskan  Native  student  and  comes  from 
an  environment  in  which  a  language 
oUier  than  English  has  had  a  significant 
impact  on  his  or  her  level  of  proficiency 
in  English;  and 

(2)  Who,  as  a  result  of  tho 
circumstances  described  in  paragraph 
(1)  of  this  definition,  is  unable  to  learn 
successfully  in  classrooms  in  which 
instruction  is  in  English  because  he  or 
she  cannot  adequately  understand, 
speak,  read,  or  write  English. 

Low-income  individual  means  an 
individual  whose  taxable  family  income 
for  the  year  before  the  year  in  which  he 
or  she  is  scheduled  to  receive  assistance 
under  this  part  did  not  exceed  150 
percent  of  an  amount  equal  to  the 
poverty  level  determined  by  using 
criteria  of  poverty  established  by  the 
U.S.  Bureau  of  the  Census  or  a  resident 
who  is  considered  to  be  a  low-income 
resident  by  the  State  in  which  he  or  she 
lives. 

Postsecondary  education  means  a 
program  of  education  beyond  the 
secondary  school  level. 

Priority  student  moans  any  student 
within  a  State  in  preschool  through 
grade  12  who  is  eligible — 

(1)  To  be  counted  as  attending  an 
institution  receiving  Federal  funds 
under  chapter  1  of  the  Elementary  and 
Secondary  Education  Act  of  1965; 

(2)  To  receive  free  or  reduced-price 
mnals  under  the  National  School  Lunch 
Act;  or 

(3)  To  receive  assistance  under  the 
Aid  to  Families  with  Deptmdont 
Children  Act. 

Scholarship  means  an  award  made  to 
an  individual  under  this  part. 

Secondary  school,  as  defined  under 
section  1471(21)  of  the  Elementary  and 
Secondary  Education  Act  of  1965, 
means  a  day  or  residential  school  that 
provides  secondary  education,  as 
determined  under  State  law.  except  that 
it  dotis  not  include  any  education 
beyond  grade  12. 

State  educational  agency  (SEA),  as 
defined  under  section  1471(23)  of  tho 
Elementary  and  Secondary  Education 
Act  of  1965.  means  the  officer  or  agency 
primarily  responsible  for  the  State 
supervision  of  public  elementary  and 
secondary  schools. 


Student  with  a  disability,  as  defined 
in  section  3(2)  of  the  Americans  with 
Disabilities  Act  of  1990  (42  U.S.C. 
12102(2)),  means  a  student  with  a 
physical  or  mental  impairment  that 
substantially  limits  one  or  more  of  the 
major  life  activities  of  the  student  and 
thus  requires  special  education  and 
related  ser\'ices. 

(Authority:  20  U.S.C.  1070a-21  through 
10708-27) 

Subpart  B — How  Does  a  State  Obtain 
a  Grant? 

§693.10    What  must  a  State  do  to  obtain  a 
grant  under  this  program? 

(a)  To  obtain  a  grant,  a  State  shall 
submit  to  the  Secretarj'  for  review  and 
approval  an  initial  plan  and  annual 
application  for  carrying  out  the 
activities  under  the  NEISF  Program. 

(b)  The  Secretary  approves  a  State 
plan  that — 

(1)  By  direction  of  the  State's 
Governor,  designates  as  the  State  agency 
for  administering  the  program  under 
this  part,  cither — 

(i)  Tho  State  agency  that  administers 
the  State  Student  Incentive  Grant 
Program  under  title  IV.  part  A.  subpart 
4oftheHEA; 
(ii)  The  State  educational  agency;  or 
(iii)  Another  appropriate  State  agency 
approved  by  the  Secretary; 

(2)  Provides  that  the  State  program 
under  this  part  shall  bo  known  as  the 
"[insert  name  of  the  State)  National 
Early  Intervention  Scholarship  and 
Partnership  Program"  which  may  be 
referred  to  as  the  "(.State  name]  NEISI' 
Program."; 

(3)  Demonstrates  to  the  satisfaction  nf 
the  Secretary  that  tho  State  will  provide 
for  the  conduct  under  the  State's  NEISF 
Program  of  both — 

(i)  An  early  intervention  component 
met^ting  the  n-quirements  under 
§  693.1 1  as  evaluated  by  the  Secretary 
under  the  criteria  in  §  693.20  (formula 
grant  program)  and  §693.22 
(discretionarv  grant  program);  and 

(ii)  A  scholarship  component  meeting 
the  requirements  under  §693.12; 

(4)  Describes  the  administrative  plan 
for  implementing  the  State's  NEISF 
Program,  including  those  functions  that 
will  bo  carried  out  by  public  and  private 
organizations;  and 

(5)  Provides  assurances  that  the  State 
will— 

(i)  Ensure  that  the  funds  provided 
under  this  part  supplement  and  do  not 
supplant  funds  expended  for  State  and 
local  early  intervention  programs  and 
State  need-  and  non-need-based  student 
financial  grant  assistance  programs 
during  tho  fiscal  year  2  years  prior  to  tho 
fiscal  year  in  which  the  State  first 
received  funds  under  this  program; 


(ii)  E.vpend,  from  State,  local,  or 
private  hinds  or  other  acceptable 
funding  methods,  not  less  than  one-half 
of  the  cost  of  the  program  under  this 
part; 

(iii)  Specify  the  methods  by  which 
such  share  of  the  costs  will  be  paid; 

(iv)  Not  use  less  than  25  percent  or 
more  than  50  percent  of  its  total  NEISP 
Program  funds  for  the  early  inter\ention 
component,  unless  the  State  can 
satisfactorily  demonstrate  in  its  plan 
submitted  to  the  Secretary  that  the  State 
has  additional  means  to  provide 
scholarships  to  students,  in  accordance 
with  the  waiver  provision  in  §  693.13(b); 

(v)  Expend  all  of  the  NEISP  Program 
funds  under  the  scholarship  component 
only  to  provide  scholarships  to  eligible 
students;  and 

(vi)  Conduct  and  submit  to  the 
Secretary'  a  biennial  evaluation  of  the 
early  intervention  program  assisted 
under  this  part  in  accordance  with  the 
requirements  in  §693.52. 

(c)  With  the  exception  of  its  initial 
year  of  participation  when  each  State 
also  must  submit  the  application 
required  under  §693.13  at  the  same 
time  as  the  State  plan  under  paragraph 
(b)  of  this  section,  the  State  shall  submit 
annually  an  application  to  participate  in 
the  NEISP  Program  in  accordance  with 
the  requirements  in  §693.13. 

(Autb.ority:  20  U.S  C.  1070a-22  and  1070ii- 

2b) 

(Approved  t)y  the  Oftke  of  Manaucinent  and 

f^jctget  under  control  numl)er  1840-OR77) 

§693.11     What  requirements  must  be  met 
by  the  State  under  the  program's  early 
Intervention  component? 

(a)  A  State  shall  demonstrate  to  tht; 
.Secretary  in  its  plan  submitted 
according  to  §  693.10(b)  how  its  early 
intervention  component  provides 
s(Tviccs  designed  to  moot  the  unique 
needs  of  the  State's  eligible  students 
enrolled  in  preschool  through  grade  12. 
These  services  may  include,  but  are  not 
limited  to.  the  following  kinds  of 
activities: 

(1)  A  continuing  system  of  mentoriivg 
and  advising  that — 

(i)  Is  coordinated  with  the  Federal  and 
State  community  service  initiatives;  and 

(ii)  Includes  such  support  ser\ices 
as — 

(A)  Instruction  in  reading,  writing, 
study  skills,  mathematics,  and  other 
subjects  necessary  for  success  in 
education  beyond  secondary'  school; 

(B)  After-school  and  summer  tutoring; 

(C)  Assistance  in  obtaining  summer 
jobs; 

(D)  Career  mentoring; 

(E)  Academic  counseling  and 
assistance  in  secondary  school  course 
selection; 
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(F)  Financial  aid  counseling  that 
irovides  information  on  the 
opportunities  for  postsecondary  student 

Efiancial  assistance: 
(G)  Instruction  designed  to  prepare 
udents  participating  in  the  program  for 
careers  in  which  students  from 
disadvantaged  backgrounds  are 
particularly  underrepresented,  as 
determined  by  the  State;  and 
(H)  Programs  and  activities 
specifically  designed  for  students  with 
limited  proficiency  in  English. 

(2)  Activities  designed  to  ensure  high 
school  completion  and  college 
enrollment  of  at-risk  students  by 
providing,  in  addition  to  the  activities 
specified  under  paragraph  (a)  of  this 
section,  the  following: 

(i)  Assessment  to  identify  at-risk 
^tudents. 

j(ii}  Skills  assessment. 

I(iii)  Activities  to  encourage  volunteer 
and  parent  involvement  in  the  activities 
planned  under  this  section. 

(iv)  Programs  that  involve  the 
participation  of  former  or  current 
scholarship  recipients  as  mentors  or 
peer  counselors. 

(v)  Personal  and  family  counseling, 
including  home  visits. 

(vi)  Staff  development  to  provide  the 
services  under  this  part. 

(3)  Activities  that  encourage  students 
to  complete  secondary  school  and 
pursue  postsecondary  education  by 
requiring  each  student  to  enter  into  an 
agreement  under  which  the  State  will 
provide  postsecondary  tuition 
assistance  to  a  student,  during  a  period 
of  time  to  be  established  by  the  State,  if 
the  student  agrees  to  achieve  certain 
academic  milestones,  such  as — 

(i)  Completing  the  prescribed  set  of 
secondary  courses  required  for  an 
individual  to  be  eUgible  for  a 
Presidential  Access  Scholarship  under 
chapter  3.  subpart  2,  part  A,  title  IV  of 
the  HEA;  and 

(ii)  Maintaining  satisfactory  academic 
progress  according  to  the  requirements 
in  34  CFR  668.7  in  a  postsecondary 
education  progranii 

(4)  Prefreshman  summer  programs 
that— 

(i)  Are  at  institutions  of  higher 
education  that  also  have  academic 
support  services  for  disadvantaged 
students  through  projects  regulated  by 
34  CFR  part  646.  Student  Support 
Services,  or  through  comparable 
projects  as  certified  by  the  SEA  or  other 
appropriate  State  agency  funded  by  the 
State  or  other  sources; 

(ii)  Assure  the  participation  of 
students  who  qualify  as  disadvantaged 
students  or  who  are  eligible  for 
comparable  programs  hinded  by  the 


State  and  certified  under  paragraph 
(a)(4)(i)  of  this  section; 

(iii)  Provide  summer  services, 
including — 

(A)  Instruction  in  remedial, 
developmental,  or  supportive  courses; 

(B)  Counseling,  tutoring,  or 
orientation;  and 

'{Q  Grant  aid  to  students  to  cover 
prefreshman  summer  costs  for  books, 
supplies,  hving  costs,  and  personal 
expenses;  and 

(iv)  Assure  that  participating  students 
will  receive  financial  aid  during  each 
academic  year  they  are  enrolled  at  the 
participating  institution  after  the 
prefreshman  summer. 

(5)  Other  activities  as  the  State 
proposes  and  the  Secretary  approves  as' 
supportive  of  the  purposes  of  the  NEISP 
Program. 

(b)  The  State  shall  indicate  to  the 
Secretary  which  of  the  following 
permissible  service  providers  will 
conduct  the  early  intervention 
component  activities: 

(1)  Community-based  organizations. 

(2)  Elementary  or  secondary  schools. 

(3)  Institutions  of  higher  education. 

(4)  Pubhc  and  private  agencies. 

(5)  Nonprofit  and  philanthropic 
organizations. 

(6)  Businesses. 

(7)  Institutions  and  agencies 
sponsoring  programs  authorized  under 
the  State  Student  Incentive  Grant 
Program,  subpart  4.  part  A,  title  IV  of 
the  HEA. 

(8)  Institutions  and  agencies 
sponsoring  programs  authorized  under 
the  Federal  TRIO  Programs,  chapter  1, 
subpart  2.  part  A.  title  IV  of  the  HEA. 

(9)  Religious  organizations. 

(10)  Other  organizations  proposed  by 
the  State  that  are  subsequently  deemed 
appropriate  by  the  Secretary. 

(c)  The  State  shall  describe  how  the 
service  providers  listed  in  paragraph  (b) 
of  this  section  will  administer  die  early 
intervention  component  activities. 

(d)  The  State  shall  propose  for  review 
by  and  approval  of  the  Secretary  the 
methods  by  which  it  will  target  its  early 
intervention  services  on  priority 
students. 

(Authority:  20  U.S.C.  1070a-23) 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0677) 

§  693.1 2    What  requirements  must  be  met 
by  the  State  under  the  program's 
scholarship  component? 

A  State  shall  provide  for  a  scholarship 
component  that — 

(a)  As  described  in  the  State's  plan 
approved  by  the  Secretary  under  693.10, 
is  closely  coordinated  writh  other 
Federal,  State,  local,  and  private 
scholarship  programs  within  the  State; 


(b)  Awards  scholarships  only  to 
students  who  meet  the  eligibility 
requirements  in  693.40; 

(c)  Places  a  priority  on  awarding 
scholarships  to  students  who  will 
receive  Federal  Pell  Grant  awards  for 
the  academic  year  in  which  the  award 
is  being  made  under  this  part  by — 

(1)  Selecting  those  eligible  students 
who  will  receive  Federal  Pell  Grants 
and  who — 

(i)  Have  the  lowest  expected  family 
contributions  as  calculated  under  part  F 
oftitleIVoftheHEA;or 

(ii)  Are  the  neediest  students  as 
prioritized  under  the  State's  criteria  for 
low-income  students  if  the  Stale's 
criteria  are  approved  by  the  Secretary; 
and 

(2)  If  the  State  has  NEISP  Program 
scholarship  funds  remaining  after 
making  NEISP  awards  to  all  of  the 
eligible  Federal  Pell  Grant  recipients, 
awarding  the  remaining  NEISP  Program 
scholarship  funds  to  those  eligible 
students  who  will  not  receive  Federal 
Pell  Grant  awards  and  who— 

(i)  Have  the  lowest  expected  family 
contributions;  or 

(ii)  Are  the  neediest  students  as 
prioritized  under  the  State's  criteria  for 
low-income  students  if  the  State's 
criteria  are  approved  by  the  Secretary; 

(d)  Awards  continuation  scholarships 
in  successive  award  years  to  each 
student  who  received  an  initial 
scholarship  and  who  continues  to  meet 
the  student  eligibility  requirements 
under  §  693.40; 

(e)  Establishes  the  maximum  amount 
of  a  scholarship  that  each  eligible 
student  is  to  receive  and  ensures  that  no 
scholarship  is  less  than  the  lesser  of — 

(1)  75  percent  of  the  average  cost  of 
attendance,  as  determined  under  section 
472,  part  F  of  the  HEA,  for  an  in-Slate 
student  in  a  4-year  program  of 
instruction  at  pubhc  institutions  of 
higher  education  in  the  State;  or 

(2)  The  maximum  Federal  Pell  Grant 
award  funded  for  that  fiscal  year; 

(f)  Ensures  that,  for  each  recipient  of 
a  scholarship  under  this  part  who  is 
eligible  for  and  receiving  other 
postsecondary  student  financial 
assistance,  a  Federal  Pell  Grant  be 
awarded  first,  other  public  and  private 
grant  and  scholarship  assistance  be 
awarded  second,  a  scholarship  under 
this  part  be  awarded  third,  and  then 
other  financial  assistance  be  awarded; 

(g)  Ensures  that  no  scholarship 
awarded  under  this  part,  combined  with 
other  title  IV,  HEA  financial  assistance 
and  any  other  grant  or  scholarship 
assistance  exceeds  the  student's  total 
cost  of  attendance,  as  determined  under 
section  472,  part  F  of  the  HEA; 
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(h)  Expends  all  NEISP  Program  funds 
under  the  scholarship  component,  as 
determined  according  to 
§693.10(b)(5)(iv).  on  scholarships  to 
students; 

(i)  Notifies  recipients  of  scholarships 
under  this  part  that  they  are  to  be 
known  as  "[insert  name  of  the  State] 
National  Partnership  Scholars";  and 

(j)  Describes  to  the  satisfaction  of  the 
Secretary  the  procedures  the  State  will 
use  to  award  scholarships  to  eligible 
students  in  the  event  that  the  State 
receives  reduced  or  no  Federal  funding 
under  the  NEISP  Program  during  any 
fiscal  year. 

(Authority:  20  U.S.C  1070a-24) 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0677) 

§  693.13    What  information  must  a  State 
provide  In  Its  annual  application  to  receive 
a  grant  under  the  NEISP  Program? 

(a)  Each  State  desiring  to  participate 
in  the  program  under  this  part  shall 
submit  an  application  annually  through 
the  State  agency  designated  to 
administer  the  NEISP  Program  under 
§  693.10(b)  that  contains  information 
required  by  the  Secretary  to  demonstrate 
that  the  State  meets  its  fund-matching 
assurances  provided  for  in  its  plan, 
including — 

(1)  The  total  amount  of  non-Federal 
funds,  listed  by  each  source,  that  the 
State  expects  to  expend  during  the  next 
award  year  that  will  total  one-half  or 
more  of  the  cost  of  the  NEISP  Program 
such  as — 

(i)  The  amount  of  the  scholarships 
paid  to  students  from  State,  local,  or 
private  funds  under  the  NEISP  Program; 

(ii)  The  amount  of  tuition,  fees,  room, 
or  board  waived  or  reduced  for 
recipients  of  grants  under  the  NEISP 
Program;  and 

(iii)  The  amount  expended  on 
documented,  targeted,  long-term 
mentoring  and  counseling  provided  by 
volunteers  or  paid  staff  of  nonschool 
organizations,  including  businesses, 
religious  organizations,  community 
groups,  postsecondary  educational 
institutions,  nonprofit  or  philanthropic 
organizations,  and  other  organizations 
proposed  by  the  State  and  approved  by 
the  Secretary; 

(2)  A  description  of  the  specific 
methods  by  which  the  State's  share  of 
the  costs  under  the  NEISP  Program  will 
be  paid; 

(3)  The  percentage  of  the  State's 
Federal  allotment  that  it  plans  to 
expend  for  the  early  intervention 
component  of  its  NEISP  Program  and.  if 
the  State  requests  a  waiver  from  the 
Secretfuy  i^der  paragraph  (b)  of  this 
section,  the  State  shall  submit 
supporting  documentation,  including 


the  amount  and  source  of  its  additional 
assistance; 

(4)  The  documentation  that  assures 
the  Secretary  that  the  amount  of  funds  , 
provided  in  paragraph  (a)(1)  of  this 
section  will  supplement  and  not 
supplant  funds  expended  for  State  and 
local  early  intervention  programs  and 
State  need-  and  non-need-based  student 
financial  grant  and  scholarship 
assistance  expended  during  the  fiscal 
year  2  years  prior  to  the  fiscal  year  in 
which  the  State  first  received  funds 
under  this  program;  and 

(5)(i)  Proposed  changes  to  the  initial 
State  plan  that  was  approved  by  the 
Secretary,  according  to  §693. 10(b).  for 
the  review  and  approval  of  the 
Secretary;  or 

(ii)  If  no  changes  to  its  initial  plan  are 
proposed,  an  assurance  that  the  State 
will  continue  to  operate  its  NEISP 
Program  according  to  the  existing  State 
plan  approved  by  the  Secretary  under 
§  693.10(b). 

(b)  The  Secretary  waives  the 
requirement  in  §693.10(b){5)(iv)  and 
allows  the  State  to  exceed  the  50 
percent  limit  on  expenditure  of  its 
Federal  allotment  for  the  early 
intervention  component  if  the  State  can 
demonstrate  to  the  satisfaction  of  the 
Secretary  that  the  State  has  another 
adequate  means  to  provide  scholarships 
to  eligible  students  under  the  NEISP 
r  rogram. 

(Authority:  20  U.S.C  1070a-22) 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0677) 

Subpart  C — How  Does  the  Secretary 
Make  a  Grant  to  a  State? 

§  693.20    What  criteria  does  the  Secretary 
use  to  determine  whether  a  State's 
proposed  early  Intervention  component 
meets  the  requirements  under  this  program 
as  a  formula  grant  program? 

The  Secretary  uses  the  following 
criteria  to  determine  whether  a  State's 
early  intervention  component  proposed 
under  §693.10(b)(3)(i)  meets  the 
requirements  of  §693.11: 

(a)  Plan  of  operation.  (1)  The 
Secretary  reviews  each  State's  plan  for 
information  that  shows  the  quality  of 
the  operating  plan  of  the  early 
intervention  component. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
component; 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  component; 

(iii)  A  clear  description  of  how  the 
State's  proposed  early  intervention 
component  relates  to  the  purpose  of  the 
program; 


(iv)  The  way  that  the  State  plans  to, 
use  its  resources  and  personnel  to 
achieve  the  objectives  of  the  component; 

(v)  A  clear  description  of  the  methods 
that  the  State  will  use  to  target  early 
intervention  services  to  priority 
students.  The  State  must  base  the 
proposed  methods  on  the  latest 
available  State  data.  The  State  may 
target  services  on  priority  students 
by 

(A)  Elementary  and  secondary  schools 
with  high  concentrations  of  priority 
students  within  the  State; 

(B)  Appropriate  identifiable 
geographic  areas  such  as  counties  or 
school  districts  (including  both  public 
and  private  schools)  with  high 
concentrations  of  priority  students 
within  the  State;  or 

(C)  Other  methods  proposed  by  a 
State  and  approved  by  the  Secretary; 

(vi)  A  clear  description  of  the 
comprehensive  long-term  mentoring 
and  advising  that  the  State  plans  to 
provide  to  eligible  students;  and 

(vii)  The  extent  to  which  other  State 
grant  funds  are  available  to  eligible 
NEISP  students  for  postsecondary 
educational  scholarships  if  the  Federal 
scholarship  component  of  the  program 
is  unfunded  or  reduced. 

(b)  Quality  of  key  personnel.  (1)  The 
Secretary  reviews  each  State  plan  for 
information  that  shows  the 
qualifications  of  the  key  personnel  the 
State  plans  to  use  to  administer  its  early 
intervention  component. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  director  of 
the  early  intervention  component; 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
component;  and 

(iii)  The  amount  of  time  each  person 
referred  to  in  paragraphs  (b){2)(i)  and  (ii) 
of  this  section  will  spend  workiijg  in  the 
activities  under  this  component. 

(3)  To  determine  the  qualifications  of 
the  key  personnel,  the  Secretary 
considers  evidence  of  past  experience 
and  training  in  fields  related  to  the 
objectives  of  the  early  intervention 
component  as  well  as  other  information 
the  State  provides. 

(c)  Budget  and  cost  effectiveness.  (1) 
The  Secretary  reviews  each  State's  plan 
for  information  that  shows  that  the  early 
intervention  component  has  an 
adeouate  budget  and  is  cost-effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  early 
intervention  component  activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  activities  under  the  component. 

(3)  The  Secretary  reviews  the  State's 
budget  for  the  early  intervention 


orni 
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component  to  verify  that  not  more  than 
50  percent  of  the  State's  allotment  is 
projected  to  be  spent  on  its  early 
intervention  component  unless  the  State 
requests  and  is  granted  a  waiver  under 
§  693.13(b). 

(d)  Adequacy  of  resources.  (1)  The 
Secretary  reviews  each  State's  plan  for 
information  that  shows  that  the  State 
plans  to  devote  adequate  resources  to  its 
early  intervention  component. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  State  plans 
to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  State  plans  to  use  are  adequate. 

(e)  Need  for  the  program.  (1)  The 
Secretary  reviews  each  State's  plan  for 
information  that  shows  the  need  for  the 
early  intervention  component  and  the 
methods  for  targeting  its  early 
intervention  component  activities  on 
eligible  students. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(j)  The  number  and  percentage  of 
students  who  are  eligible  to  be  served  by 
the  State's  early  intervention 
component,  including  students  who  are 
priority  students  and  students  who  are 
disadvantaged; 

(ii)  The  extent  to  which  the  State 
documents  its  need  for  the  services  and 
activities  that  the  State  proposes  to 
provide  under  its  early  intervention 
component; 

(iii)  The  ratio  of  secondary  school 
counselors  to  all  students  and  to  early 
intervention  eligible  students,  if  the  data 
is  available; 

(iv)  For  each  of  the  3  preceding  years, 
if  available,  the  estimated  dropout  rates 
for  the  State,  including  the  dropout  rate 
for  all  students  and  for  students  eUgible 
for  the  early  intervention  component  as 
proposed  by  the  State;  and 

(v)  For  each  of  the  3  preceding  years, 
if  available,  the  estimated  number  and 
percentage  of  students  in  the  State  who 
enrolled  in  postsecondary  institutions 
for— 

(A)  All  students  who  were  eligible  to 
enroll;  and 

(B)  Students  who  would  have  been 
eligible  for  the  State's  proposed  early 
intervention  component. 

(f)  Likelihood  for  success.  (1)  The 
Secretary  reviews  each  State  plan  for 
information  that  shows  the  likelihood  of 
success  of  its  early  intervention 
component. 

(2)  The  Secretary  looks  for 
information  that  shows  the  extent  to 
which  the  State's  early  intervention 
component  is  likely  to — 

(i)  Enable  the  participants  to  develop 
academic  skills,  such  as  reading. 
uTi(ing.  mathematics,  and  study  skills. 


that  are  essential  for  postsecondary 
education; 

(ii)  Improve  academic  skills  and 
motivate  the  participants  to  complete  a 
secondary  educational  program  and 
subsequently  gain  admission  to 
postsecondary  education  institutions; 
and 

(iii)  Increase  the  secondary  and 
postsecondary  readmission  rates  of 
those  participants  who  have  not 
completed  secondary  or  postsecondary 
education. 

(3)  The  Secretary  also  looks  for 
information  that  shows  how 
comprehensively  the  State's  proposed 
early  intervention  component — 

(i)  Identifies  and  selects  eligible 
participants; 

(ii)  Diagnoses  each  participant's  need 
for  academic  support  in  order  to 
successfully  pursue  a  program  of 
postsecondary  education; 

(iii)  Develops  a  plan  of  program 
support  to  improve  each  participant's 
skills;  and 

(iv)  Provides  the  services  and 
activities  listed  in  §693.1 1(a)  that  relate 
to  the  goals  of  the  NEISP  Program. 

(g)  Public  and  private  support.  (1)  The 
Secretary  reviews  each  State's  plan  for 
information  that  shows  how  the  State 
will  put  in  place  a  partnership  of  public 
and  private  organizations  within  the 
State  to  administer  the  early 
intervention  component  of  the  program 
under  this  part. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  extent  to  which  the  State  has 
received  and  has  included  in  its  plan 
viritten  commitments  by  organizations 
that  will  provide  early  inter\ention 
services  under  §693. 11(b);  and 

(ii)  The  existence  of  a  plan  to  inform 
the  residents  of  the  State  of  the  NEISP 
Program  services  and  eligibility  criteria. 

(h)  Coordination  with  other  early 
inten'ention  activities.  (1)  The  Secretary 
reviews  each  State's  plan  for 
information  that  shows  how  the  State 
will  coordinate  its  early  intervention 
component  with  existing  early 
intervention  activities  within  the  State. 

(2)  The  Secretary  looks  for 
infonnation  that  shows — 

(i)  The  extent  to  which  the  State  has 
investigated  early  intervention  program 
activity  and  included  in  its  plan  the 
number  and  types  of  currently  operating 
public  and  private  early  intervention 
programs  within  the  State; 

(ii)  The  extent  to  which  the  State's 
proposed  plan  will  supplement  existing 
Federal.  State,  local,  and  private  early 
intervention  programs  within  the  State, 
.«nch  as  the  Federal  Head  Start,  Chapter 
1  Prograin  in  Local  Educational 
Agencies,  and  TRIO  programs;  and 


(iii)  The  wTitten  plans  and 
commitments  submitted  to  the  State  by 
other  early  intervention  program 
providers  that  the  State  plans  to  use  as 
either  early  intervention  service 
providers  under  §693. llfb)  or  as 
support  organizations  for  those  service 
providers. 

(i)  Evaluation  report  plan.  (1)  The 
Secretary  reviews  each  State's  plan  to 
evaluate  the  quahty  of  the  proposed 
biennial  evaluation  report  of  the  early 
intervention  component  of  the  program. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  quahty  of  the  design  of  the 
component; 

(iij  The  extent  that  the  methods  of 
evaluation  are  appropriate  for  the 
program  and  the  extent  they  are 
objective  and  produce  useful  data  that 
are  quantifiable; 

(iii)  The  State's  commitment  to  design 
an  evaluation  report  to  measure 
objectively  performance  against,  at  a 
minimum,  the  following  standards: 

(A)  The  effectiveness  of  the  State's 
program  in  meeting  the  purposes  of  the 
program. 

(B)  The  effect  of  the  program  on  the 
student  recipients  being  served  by  the 
program. 

(C)  The  barriers  to  the  effectiveness  of 
the  program  and  recommendations  for 
changes  or  improvements  to  the 
program. 

(D)  The  cost-effectiveness  of  the 
program. 

(E)  The  extent  to  which  the  student 
recipients  comply  with  the 
reguirements  of  the  program;  and 

(iv)  Any  other  pertinent  program 
measurements  concerning  the  early 
Intervention  component  Siat  the  State 
believes  would  be  useful  to  the 
Secretary,  which  may  be  displayed 
through  analytical  charts,  tables,  and 
graphs. 

(Authority:  20  U.S.C.  1070a-23) 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0677) 

§  693.21    How  does  the  Secretary  allot 
funds  to  a  State? 

(a)  If  the  amount  appropriated  for  the 
program  under  this  part  for  a  fiscal.year 
is  $50,000,000  or  more,  the  Secretary 
allots  to  each  State  that  has  submitted 
an  approved  plan  under  §  693.10  and  an 
approved  application  under  §693.13,  an 
amount  that  bears  the  same  ratio  to  the 
total  appropriation  as  the  amount 
allocated  to  the  LEAs  in  the  State  under 
34  CFR  part  200  bears  to  the  total 
amount  allocated  to  all  LEAs  in  all 
States  using  the  most  recently  available 
data. 

(b)  If  the  amount  appropriated  for  the 
program  under  this  part  for  a  fiscal  year 
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is  less  than  $50,000,000,  the  Secretary 
allots  funds  to  each  State  in  accordance 
with  the  provisions  in  §693.22. 

(c)  From  the  allotment  calculated  in 
this  section,  the  Secretary  disburses  to 
a  State  an  amount  equal  to  not  more 
than  one-half  of  the  total  amount  of 
funds  from  all  sources  the  State  projects 
that  it  will  expend  on  its  NEISP  Program 
for  a  fiscal  year  as  reported  on  its  annual 
application  under  §693. 13(a). 

(d)  A  State  may  expend  from  its 
Federal  allotment  no  more  than  one-half 
of  the  total  amount  of  funds  the  State 
expends  under  its  NEISP  Program  for 
that  fiscal  year. 

(Authority:  20  U.S.C.  1070a-25) 

§  693.22    How  does  the  Secretary  allot 
funds  to  States  on  a  competitive  basis? 

(a)  The  Secretary  allots  funds  to  States 
under  this  program  on  a  competitive 
basis  if  the  program  appropriation  for  a 
fiscal  year  is  less  than  $50,000,000. 

(b)  The  Secretary  conducts  a  grant 
competition  for  the  States  by  means  of 
a  notice  published  in  the  Federal 
Register  that  contains  the  information 
needed  by  a  State  to  apply  for  funds 
under  a  discretionary  NEISP  Program 
competition.  The  Secretary  evaluates  a 
State's  application  for  funds  under  a 
discretionary  NEISP  Program 
competition  on  the  basis  of  the  exient  to 
which  the  State  fulfills  the  requirements 
listed  in  §§693.10.  693  11.  693.12.  and 
693.13.  and  the  selection  criteria  in  this 
section. 

(c)(  1 )  The  Secretary  uses  the  selection 
criteria  in  paragraph  (d)  of  this  section 
to  evaluate  applications  for  grants  under 
this  program. 

(2)  The  maximum  score,  not  including 
prior  grant  recipient  priority  points  in 
paragraph  (d)(12)  of  this  section,  for  all 
of  these  criteria  is  140  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses  in 
paragraph  (d)  of  this  section. 

(4)  In  the  &nal  selection  of  similarly 
rated  appUcations.  the  Secretary 
considers  the  extent  to  which  a  State 
provides — 

(i)  A  comprehensive  State-wide  early 
intervention  and  postsecondary 
educational  scholarship  program; 

(ii)  Eligible  students  with 
comprehensive  long-term  mentoring 
and  advising;  and 

(iii)  Eligible  students  with  State  grant 
funds  for  their  postsecondary  education 
as  compared  to  the  other  States  who 
apply  for  grant  funds. 

(d)(1)  Need  for  the  program.  (20 
points)  The  Secretary  reviews  each 
State's  application  for  information  that 
shows  the  need  for  the  State-wide  early 
intervention  component  and  the 
methods  for  targeting  its  early 


intervention  component  activities  on 
eligible  students  including 
consideration  of — 

(i)  The  number  and  percentage  of 
students  who  are  eligible  to  be  served  by 
the  State's  early  intervention 
component,  including  students  who  are 
priority  students  and  students  who  are 
disadvantaged; 

(ii)  The  extent  to  which  the  State 
documents  its  need  for  the  services  and 
activities  that  the  State  proposes  to 
provide  under  its  early  intervention 
component; 

(iii)  The  ratio  of  secondary  school 
counselors  to  all  students  and  to  early 
intervention  eligible  students,  if  the  data 
is  available; 

(iv)  For  each  of  the  three  preceding 
years,  if  available,  the  estimated  dropout 
rates  for  the  State,  including  the  dropout 
rale  for  all  students  and  for  students 
eligible  for  the  early  intervention 
component  as  proposed  by  the  State; 
and 

(v)  For  each  of  the  three  preceding 
years,  if  available,  the  estimated  number 
and  percentage  of  students  in  the  State 
who  enrolled  in  postsecondary 
institutions  for — 

(A)  All  students  who  were  eligible  to 
enroll;  and 

(B)  Students  who  would  have  been 
eligible  for  the  State's  proposed  early 
intervention  component;  and 

(vi)  Describes  the  procedures  the  State 
will  use  to  award  postsecondary 
education  scholarships  to  eligible 
students  in  the  event  that  the  State 
receives  reduced  or  no  Federal  funding 
under  the  NEISP  Program  during  any 
fiscal  year. 

(2)  Plan  of  operation.  (30  points)  The 
Secretary  reviews  each  State's 
application  for  information  that  shows 
the  quality  of  the  operating  plan  of  the 
State-wide  early  intervention 
component,  including — 

(i)  (3  points)  The  quality  of  the  design 
of  the  component; 

(ii)  (3  points)  An  effective  plan  of 
management  that  ensures  proper  and 
efficient  administration  of  the 
component; 

(iii)  (3  points)  A  clear  description  of 
how  the  State's  proposed  early 
intervention  component  relates  to  the 
purpose  of  the  program; 

(iv)  (3  points)  The  way  that  the  State 
plans  to  use  its  resources  and  personnel 
to  achieve  the  objectives  of  the 
component; 

(v)  (3  points)  A  clear  description  of 
the  methods  that  the  State  will  use  to 
target  early  intervention  services  to 
priority  students.  The  State  must  base 
the  proposed  methods  on  the  latest 
available  State  data.  The  State  may 
target  services  on  priority  students  by — 


(A)  Elementary  and  secondary  schools 
with  high  concentrations  of  priority 
students  within  the  State; 

(B)  Appropriate  identifiable 
geographic  areas  such  as  counties  or 
school  districts  (including  both  public 
and  private  schools)  with  high 
concentrations  of  priority  students 
within  the  State;  or 

(C)  Other  methods  proposed  by  a 
State  and  approved  by  the  Secretary; 

(vi)  (7  points)  A  clear  description  of 
the  comprehensive  long-term  mentoring 
and  advising  that  the  State  plans  to 
provide  to  eligible  students;  and 

(vii)  (8  points)  The  extent  to  which 
other  State  grant  funds  are  available  to 
eligible  NEISP  students  for  their 
postsecondary  education  if  the  Federal 
scholarship  component  of  the  program 
is  unfunded  or  reduced. 

(3)  Quality  of  key  personnel.  (10 
points)  (i)  The  Secretary  reviews  each 
State  application  for  information  that 
shows  the  qualifications  of  the  key 
personnel  the  State  plans  to  use  to 
administer  its  State-wide  early 
inter\ention  component  Including — 

(A)  The  qualifications  of  the  director 
of  the  early  intervention  component; 

(B)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
component;  and 

(C)  The  amount  of  time  each  person 
referred  to  in  paragraphs  (d)(3)(i)  (A) 
and  (B)  of  this  section  will  spend 
working  in  the  activities  under  this 
component. 

(ii)  To  determine  the  qualifications  of 
the  key  personnel,  the  Secretary 
considers  evidence  of  past  experience 
and  training  in  fields  related  to  the 
objectives  of  the  early  inter\'ention 
component  as  well  as  other  information 
the  State  provides. 

(4)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
State's  application  for  information  that 
shows  that  the  early  intervention 
component  has  an  adequate  budget  and 
is  cost-effective  including — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  early 
intervention  component  activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  activities  undej  the  component. 

(5)  Adequacy  of  resources.  (5  points) 
The  Secretary  reviews  each  State's 
application  for  information  that  shows 
that  the  State  plans  to  devote  adequate 
resources  to  its  early  intervention 
component  including — 

(i)  The  facilities  that  the  State  plans 
to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  State  plans  to  use  are  adequate. 

(6)  Likelihood  for  success.  (20  points) 
The  Secretary  reviews  each  State 
application  for  information  that  shows 
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the  extent  to  which  the  State's  early 
intervention  component  is  likely  to — 

(i)  Enable  the  participants  to  develop 
academic  skills,  such  as  reading, 
writing,  mathematics,  and  study  skills, 
thait  are  essential  for  postsecondary 
education; 

(li)  Improve  academic  skills  and 
motivate  the  participants  to  complete  a 
secondary  educational  program  and 
subsequently  gain  admission  to 
postsecondary  education  institutions; 

(iii)  Increase  the  secondary  and 
postsecondary  readmission  rates  of 
those  participants  who  have  not 
completed  secondary  or  postsecondary 
education; 

(iv)  Identify  and  select  eligible 
participants; 

(v)  Diagnose  each  participant's  need 
for  academic  support  in  order  to 
successfully  pursue  a  program  of 
postsecondary  education;  and 

(vi)  Develop  a  plan  of  program 
support  to  improve  each  participant's 
.skills. 

(7)  Public  and  private  support.  (15 
points)  The  Secretary  reviews  each 
State's  apphcation  for  information  that 
shews  how  the  State  will  put  in  place 
a  partnership  of  public  and  private 
organizations  within  the  State  to 
administer  the  early  intervention 
component  of  the  program  including — 
(i)  The  extent  to  which  the  State  has 
received  and  has  Included  in  its  plan 
written  commitments  by  organizations 
that  will  provide  early  intervention 
services;  and 

(ii)  The  existence  of  a  plan  to  inform 
the  residents  of  the  State  of  the  NEISP 
Program  services  and  eligibility  criteria. 

(a)  Coordination  with  other  early 
intervention  activities.  (15  points)  The 
Secretary  reviews  each  State's 
application  for  information  that  shows 
how  the  State  will  coordinate  its  early 
intCTvention  component  with  existing 
early  intervention  activities  within  the 
State  including — 

(i)  The  extent  to  which  the  State  has 
investigated  early  intervention  program 
activity  and  included  in  its  plan  the 
number  and  types  of  currently  operating 
public  and  private  early  intervention 
programs  within  the  State; 

(ii)  The  extent  to  which  the  State's 
proposed  plan  will  supplement  existing 
F'ederal,  State,  local,  and  private  early 
intervention  programs  within  the  State, 
such  as  the  Federal  Head  Start,  Chapter 
1  Program  in  Local  Educational 
Agencies,  and  TRIO  programs;  and 

(iii)  The  written  plans  and 
commitments  submitted  to  the  State  by 
other  early  intervention  program 
providers  that  the  State  plans  to  use  as 
either  early  intervention  service 


providers  or  as  support  organizations  for 
those  service  providers. 

(9)  Willingness  to  overmatch.  (10 
points)  The  Secretary'  reviews  each 
State's  application  to  determine  whether 
the  State  is  willing  to  contribute  more 
than  one-half  the  cost  of  the  program 
and  the  extent  to  which  the  State  will 
overmatch  its  Federal  allotment. 

(10)  Evaluation  report  plan.  (10 
points)  The  Secretary  reviews  each 
State's  application  to  evaluate  the 
quality  of  the  proposed  biennial 
evaluation  report  of  the  early 
intervention  component  of  the  program 
including — 

(i)  The  quality  of  the  design  of  the 
component; 

(ii)  The  exient  that  the  methods  of 
evaluation  are  appropriate  for  the 
program  and  the  extent  they  are 
objective  and  produce  useful  data  that 
are  quantifiable;  and 

(iii)  The  State's  commitment  to  design 
an  evaluation  report  to  measure 
objectively  performance  against,  at  a 
minimum,  the  following  standards: 

(A)  The  effectiveness  of  the  State's 
program  in  meeting  the  purposes  of  the 
program. 

(B)  The  efi^ect  of  the  program  on  the 
student  recipients  being  served  by  the 
program. 

(C)  The  barriers  to  the  effectiveness  of 
the  program  and  recommendations  for 
changes  or  improvements  to  the 
program. 

(D)  The  cost-effectiveness  of  the 
program. 

(E)  The  extent  to  which  the  student 
recipients  comply  with  the 
requirements  of  the  program;  and 

(iv)  Any  other  pertinent  program 
measurements  concerning  the  early 
intervention  component  that  tlie  State 
believes  would  be  useful  to  the 
Secretary,  which  may  be  di«^played 
through  analytical  charts,  tables,  and 
graphs. 

(11)  Prior  experience.  (20  points)  In 
any  award  year  subsequent  to  the  1994- 
95  award  year,  the  initial  year  for  which 
Federal  funds  were  appropriated  for  this 
program,  the  Secretary  gives  priority  to 
each  State  applicant  that  has  conducted 
a  NEISP  Program  within  the  fiscal  year 
prior  to  the  fiscal  year  for  which  the 
State  applicant  is  applying  in 
accordance  with  the  following 
procedures: 

(i)  To  determine  the  number  of 
priority  points  to  be  awarded  each 
eligible  State  applicant,  the  Secretary 
considers  the  State's  prior  experience  of 
program  participation  in  accordance 
with  paragraphs  (d)(ll)  (ii)  and  (iii)  of 
this  section. 

(ii)  The  Secretary  may  add  from  one 
to  twenty  points  to  the  point  score 


obtained  on  the  basis  of  the  selection 
criteria,  based  on  the  State  applicant's 
success  in  meeting  the  administrative 
requirements  and  programmatic 
objectives  of  paragraph  (d)(ll)(iii)  of 
this  section. 

(iii)  The  Secretary — ^based  on 
information  contained  in  one  or  more  of 
the  following:  Performance  reports, 
audit  reports,  site  visit  reports,  program 
evaluation  reports,  the  previously 
funded  application,  the  negotiated 
program  plan  or  plans,  previous  State 
matching  funds,  and  the  application 
under  consideration — considers 
information  that  shows — 

(A)  (5  points)  The  extent  to  which  the 
State's  program  has  served  the  number 
of  student  participants  it  was  funded  to 
serve; 

(B)  (5  points)  The  extent  to  which  the 
State's  program  has  achieved  the  goals 
and  objectives  as  stated  in  the 
previously  funded  application  or 
negotiated  program  plan; 

(C)  (5  points)  The  extent  to  which  the 
State  has  met  the  administrative 
requirements — including  recordkeeping, 
reporting,  and  financial  accountability — 
under  the  terms  of  the  previously 
funded  award;  and 

(D)  (5  points)  The  extent  to  which  the 
State  has  provided  funds  to  match  its 
Federal  allotment. 

(e)  The  Secretary  disburses  to  each 
State  selected  in  the  competition 
conducted  under  paragraph  (b)  of  this 
section  an  amount  equal  to  not  more 
than  one-half  of  the  total  amount  of 
hinds  from  all  sources  the  State  projects 
that  it  will  expend  on  its  NEISP  Program 
for  a  fiscal  year  as  reported  on  its  annual 
application  under  §693. 13(a)(1). 
(.\uthority:  20  U.S.C.  1070a-25) 
(.Approved  by  the  Office  of  ManagenTent  and 
Budget  under  control  number  1840-0677) 

Subpart  D — How  Does  a  Student 
Participate  in  the  Early  Intervention 
Component  Under  the  NEISP 
Program? 

§  693.30    What  are  ttie  requirements  for  a 
student  to  be  a  participant  In  the  early 
intervention  component  of  this  program? 

The  State  agency  administering  the 
NEISP  Program,  as  approved  by  the 
Secretary  under  §693. 10(b)(1),  shall 
select  students  in  preschool  through 
grade  12  to  participate  in  the  State's 
early  intervention  component,  each  of 
whom — 

(a)(1)  Is  a  citizen  or  a  national  of  the 
United  States; 

(2)  Is  a  permanent  resident  of  the 
United  States; 

(3)  Provides  evidence  from  the 
Immigration  and  Naturalization  Serv  ice 
that  he  or  she  is  in  the  United  States  for 
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other  than  a  temporary  purpose  with  the 
intention  of  becoming  a  citizen  or 
permanent  resident;  or 

(4)  Is  a  permanent  resident  of  the 
Trust  Territory  of  the  Pacific  Islands; 

(b)  Is,  at  the  time  of  initial  selection, 
a  priority  student,  an  at-risk  student,  a 
disadvantaged  student,  or  a  student 
with  a  limited  proficiency  in  EngUsh; 

(c)  Has  a  need  for  academic  support, 
as  determined  by  the  State,  to  pursue 
his  or  her  education  successfully; 

(d)  Resides  within  the  State; 

(e)  Is  not  currently  enrolled  in  a 
program  of  postsecondary  education; 

(0  Meets  such  other  criteria  as  the 
State  includes  in  its  plan  in  order  to 
meet  the  unique  needs  of  the  State  and 
that  are  approved  by  the  Secretary;  and 

(g)  For  an  otherwise  eligible  student 
who  is  attending  secondary  school,  is  a 
student  whom  the  State  determines  can 
reasonably  be  expected  to  meet  the 
student  eligibility  requirements  of  34 
CFR  668.7  for  Federal  student  financial 
assistance  and  such  other  requirements 
as  necessary  to  quahfy  for  State,  local, 
or  private  student  financial  assistance, 
at  such  time  as  the  student  enrolls  in 
postsecondary  education. 

(Authority:  20  U.S.C  1070a-23) 

Subpart  E— How  Does  ■  State  Award  a 
Sctfotarship  to  a  Student? 

§  693.40    Wtiat  are  th«  requirements  for  a 
student  to  receive  a  scholarship  under  this 
program? 

To  be  eligible  for  a  scholarship  under 
the  scholarship  component  of  this 
program,  a  student  must — 

(a)  Apply  for  the  scholarship  by 
following  the  application  procedures 
and  deadlines  estabhshed  by  the  State 
agency  approved  by  the  Secretary  under 
§  693.1O0))(l)  to  administer  the  NEISP 
Program  in  the  State  in  which  the 
individual  resides; 

(b)  Meet  the  relevant  eligibility 
requirements  contained  in  34  CFR 
668.7; 

(c)  Be  less  than  22  years  old  at  the 
time  his  or  her  first  scholarship  is 
awarded; 

(d)  Have  a  high  school  diploma  or  a 
certificate  of  high  school  equivalence 
received  on  or  after  January  1. 1993; 

(e)  Be  enrolled  or  accepted  for 
enrollment  in  a  program  of  instruction 
at  an  institution  of  higher  education  that 
is  located  within  the  State's  boundaries, 
except  that  a  State,  at  its  option,  may 
o^er  such  a  scholarship  to  a  student 
who  attends  an  eligible  institution  of 
higher  education  outside  of  the  State; 

(fl  If  a  State  includes  academic 
milestones  in  a  student  agreement  under 
§  693.11(a)(3)  and  requires  the  student 
to  meet  the  milestones  to  be  eligible  for 


a  scholarship,  have  met  or  exceeded  the 
academic  milestones  to  receive  a 
scholarship:  and 

(g)(1)  Have  participated  in  the  early 
intervention  component  of  the  program 
under  this  part; 

(2)  At  the  State's  option,  be  a  student 
whom  the  State  documents  as  having 
successfully  participated  in  a  Federal 
Upward  Bound  Program  funded  under 
section  402C.  chapter  1,  subpart  2.  part 
A  of  title  IV  of  the  HEA  as  determined 
by  an  administrator  of  the  Federal 
Upward  Bound  program  in  which  the 
student  participated;  or 

(3)  At  the  State's  option,  be  a  student 
whom  the  State  determines  as  having 
successfully  participated  in  an  early 
intervention  program  comparable  to  the 
early  intervention  component  of  the 
program  under  this  part. 

(Authority:  20  U.S.C  1070a-24) 

Subpart  F— What  Postaward 
Conditions  Must  Ba  Met  by  a  State? 

§  693.50    What  are  allowable  costs 
attributable  to  administration  of  the  early 
Intervention  component? 

A  State  may  use  its  NEISP  Program 
funds  for  the  following  allowable  costs 
not  specifically  covered  by  34  CFR  parts 
76  or  80  that  are  reasonably  related  to 
carrying  out  the  early  intervention 
component  of  the  NEISP  Program: 

(a)  In-service  training  of  project  staff. 

(b)  Transportation  and  meal  costs  for 
participants  and  staff  for — 

(1)  Approved  visits  to  postsecondary 
educational  institutions  in  the  area; 

(2)  Participation  in  "College  Days" 
and  "College  Fair"  activities;  and 

(3)  Field  trips  to  observe  and  meet 
with  people  who  are  employed  in 
various  career  fields  and  who  can  act  as 
role  models  for  early  intervention 
participants. 

(c)  Purchasing  testing  materials. 

(d)  Admission  fees,  transportation, 
and  other  costs  necessary  to  participate 
in  field  trips,  attend  educational 
activities,  visit  museums,  and  attend 
other  events  that  have  as  their  purpose 
the  intellectual,  social,  and  cultural 
development  of  early  intervention 
participants. 

(e)  Courses  in  English  language 
instruction  for  participants  with  limited 
proficiency  in  English,  if  these  classes 
are  limited  to  early  Intervention 
component  participants  and  if  these 
classes  are  not  otherwise  available  to 
those  participants. 

(f)  For  (participants  in  an  early 
intervention  residential  summer 
activity,  room  and  board— <omputed  on 
a  weekly  basis — not  to  exceed  the 
weekly  rate  a  host  institution  charges 
regularly  enrolled  students  at  the 
institution. 


(g)  Room  and  board  for  those  people 
responsible  for  dormitory  supervision  of 
early  intervention  component 
participants  during  a  residential 
summer  activity. 

(h)  Transportation  costs  of  early 
intervention  component  participants  for 
regularly  scheduled  component 
activities. 

(i)  Transportation,  meals,  and 
overnight  accommodations  for  staff 
members  if  they  are  required  to 
accompany  participants  in  program 
activities  such  as  field  trips. 

(j)  Costs  of  remedial  and  special 
classes  if — 

(1)  These  classes  are  limited  to  early 
intervention  component  participants; 
and 

(2)  Identical  instruction  is  not  readily 
available  through  another  Federal 
program  or  a  State,  local,  or  privately 
funded  program. 

(Authority:  20  U.S.C  1070a-22) 

§  693.51  What  are  nonallowable  costs  that 
may  not  t>e  charged  to  administration  of  the 
early  intervention  component? 

A  State  may  not  use  its  NEISP 
Program  funds  for  costs  inciured  for  the 
early  intervention  component  of  the 
NEISP  Program  such  as — 

(a)  Duplication  of  services  that  are 
available  to  participants  through — 

(1)  State,  local,  or  private  sources  not 
included  in  the  State  plan  under 
§693.11:  or 

(2)  Other  Federal  programs,  such  as 
projects  under  the  Federal  TRIO 
programs; 

(b)  Research  not  directly  related  to  the 
evaluation  or  improvement  of  the 
program; 

(c)  Purchase  of  any  equipment,  unless 
the  State  demonstrates  to  the  Secretary's 
satisfaction  that  purchase  is  less 
expensive  than  renting  or  leasing; 

(d)  Meals  for  program  staff  except  as 
provided  in  §693.50. 

(e)  Clothing: 

(0  Construction,  renovation,  or 
remodeling  of  any  facilities:  or 

(g)  Tuition,  stipends,  or  any  other 
form  of  student  financial  support  for 
program  staff. 

(Authority:  20  U.S.C  1070a-22) 

§  693.52    What  requirements  must  a  State 
meet  in  preparing  and  submitting  an 
evaluation  report? 

(a)  Each  State  receiving  an  allotment 
under  this  part  shall  prepare  and  submit 
to  the  Secretary  every  two  years  an 
evaluation  of  the  early  intervention 
component  of  its  NEISP  Program.  The 
report  must  summarize  and  evaluate  a 
State's  activities  under  the  program  and 
the  performance  of  the  student 
participants.  Each  State's  evaluation 
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report  design  must  include  measures 
that  permit  the  State  to  track  all 
participating  students  progress 
throughout  each  student's  participation 
in  the  program. 

(b)  The  biennial  evaluation  report  of 
the  early  intervention  component  of  the 
program  must  include,  but  is  not  limited 
to— 

(1)  Quantifiable  information  on  the 
extent  .to  which  the  State's  program  is 
fulfilling  the  program  objectives; 

(2)  The  effect  of  the  program  on  the 
student  recipients  being  served  by  the 
program.  Including  measurable 
outcomes  such  as  improved  academic 
performance,  increased  postsecondary 


education  enrollment  and  retention, 
increased  elementary  and  secondary 
school  grade  retention,  reduced 
elementary  and  secondary  school 
dropout  rates,  and  reduced  financial 
barriers  to  attendance  at  institutions  of 
higher  education; 

(3)  The  barriers  to  the  effectiveness  of 
the  program  and  recommendations  for 
changes  or  improvements  to  the 
program; 

(4)  The  cost-effectiveness  of  the 
program; 

(5)  The  extent  to  which  the  student 
recipients  comply  with  the 
requirements  of  the  program; 

(6)  Key  program  information  listed  on 
an  annual  and  biennial  basis; 


(7)  Other  pertinent  program 
measurements  concerning  the  early 
intervention  component  that  the  State 
believes  would  be  useful  to  the 
Secretary,  which  may  be  displayed 
through  analytical  charts,  tables,  and 
graphs;  and 

(8)  Any  other  information  required  by 
the  Secretary  in  order  to  carry  out  the 
evaluation  report  function. 

(Authority:  20  U.SC  1070a-26) 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0677) 

|FR  Doc.  94-11499  Filed  5-11-94.  845  am) 
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DEPARTMEr47  OF  EDUCATION 

rCFDA  No:  84.272] 

National  Early  Intervention  Scholarship 
and  Partnership  (NEISP)  Program; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  1994 

Purpose  of  Program:  Under  the  NEISP 
I'rogram,  the  Secretary  provides  grants 
to  States  to — 

(a)  Encourage  the  States  to  provide  or 
maintain  a  guaranteed  amount  of 
financial  assistance  necessary  to  permit 
ehgible  lew-income  students  who 
obtain  high  school  diplomas  or  the 
equivalent  to  attend  an  institution  of 
higher  education;  and 

(b)  Provide  financial  incentives  to 
enable  States,  in  cooperation  with  local 
educational  agencies,  institutions  of 
higher  education,  community 
organizations,  and  businesses,  to 
provide — 

(1)  Additional  counseling,  mentoring, 
academic  support,  outreach,  and 
supportive  services  to  preschool, 
elementary,  middle,  and  secondary 
school  students  who  are  at  risk  of 
dropping  out  of  school;  and 

(2)  Information  to  students  and  their 
parents  about  the  advantages  of 
obtaining  a  postsecondar>'  education 
and  their  college  financing  options. 

Eligible  Applicants:  The  Secretary  is 
authorized  to  accept  applications  from 
the  50  States,  the  District  of  Columbia, 
American  Samoa.  Guam,  the  .Northern 
Mariana  Islands,  Puerto  Rico,  the 
Republic  of  Falau,  and  the  Virgin 
Islands. 

Deadline  for  Transmittal  of 
Applications:  ]une  27, 1994. 


Deadline  for  Intergovernmental 
Re\iew:  August  26, 1994. 

Applications  Available:  May  12, 1994. 

Available  Funds:  The 
Administration's  budget  request  for 
fiscal  year  1994  did  not  include  funds 
for  this  program.  However,  the  Congress 
has  appropriated  $1,875,000  in  fiscal 
year  1994  for  the  early  intervention 
component  of  the  NEISP  Program  to  be 
allocated  to  States  on  a  competitive 
basis.  Please  note  that  for  fiscal  year 
1994  no  Federal  funds  are  provided  for 
the  postsecondary  educational 
scholarship  component  of  the  program. 

Estimated  Range  of  Awards:  $50,000 
to  $375,000. 

Estimated  Average  Size  of  Awards: 
$187,500. 

Estimated  Number  of  Awards:  5-10. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Product  Period:  Up  to  60  months. 

Budget  Period:  12  months. 

Applicable  Regualtions:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75,  76,  77  79,  80,  82,  85 
and  86;  (b)  the  regulations  in  34  CFR 
part  600;  (c)  the  regulations  in  34  CFR 
part  068;  and  (d)  the  regulations  for  this 
program  in  34  CFR  part  693,  as 
published  in  this  issue  of  the  Federal 
Register. 

Supplementary  Information:  The 
Secretary  strongly  requests  the  applicant 
to  limit  the  application  narrative  to  no 
more  than  50  double-spaced,  typed 
pages  (on  one  side  only)  although  the 
Secretary  will  consider  applications  of 
greater  length.  The  Department 
anticipates  that  successful  applications 


under  this  program  generally  will  meet 
this  page  limit. 

Priority:  None. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program  competition,  the  Secretary  uses 
the  selection  criteria  in  34  CFR  693.22 
(d)(1)  through  (d)(10)  of  the  program 
regulations. 

For  Fuiiher  Information  Contact: 
Daniel  Sullivan  or  Priscilla  Zink 
Mulford,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  room  4018, 
ROB-3,  Washington,  DC  20202-5447. 
Telephone:  (202)  708-4607.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitio.ns,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  Internet  Gopher  Scr\or  at 
GOPHER.ED.C^V  (under 
Announcements,  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  1070a- 
21  to  10708-27. 

Dated:  May  6.  1994. 

David  A.  Longanecker, 

A';';:stjnt  Secretary  for  Postsecondary 
Education. 
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Proclamation  6688  of  May  10,  1994 
Labor  History  Month,  1994 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

For  more  than  a  centur>'.  the  labor  movement  in  the  United  Stales  has 
served  as  a  major  force  for  our  economic  and  social  progress  as  a  Nation. 

American  trade  unionists  have  fought  for  and  achieved  benefits  for  all  citi- 
zens. At  the  turn  of  the  century,  the  average  worker  made  about  ten  dollars 
for  a  60-hour  wreek.  and  more  than  2  million  children  similarly  worked 
long  hours  for  even  less  pay.  Prior  to  the  formation  of  a  national  labor 
movement  in  1881.  safe  working  conditions,  regular  hours,  decent  living 
wages,  paid  holidays,  and  vacations  were  often  mere  dreams.  Emergency 
and  family  leave  were  almost  unimaginable. 

The  struggle  of  American  workers  against  these  appalling  circumstances 
transformed  our  Nation.  Disasters,  like  the  1911  Triangle  Shirtwaist  Fire 
and  the  1991  Hamlet  Poultry  Fire,  and  triumphs,  like  the  Sanitation  Workers 
struggle  for  dignity  and  union  representation  in  1968.  have  played  a  signifi- 
cant role  in  shaping  American  life.  By  studying  labor  history',  we  find 
the  foundations  of  work  life  in  America — the  8-hour  day,  the  40-hour  week, 
security  in  unemployment  and  old  age.  protection  for  the  sick  and  injured, 
equal  employment  opportunity,  protection  for  children,  and  health  and  safety 
standards.  In  addition,  labor  history  shows  that  American  workers  were 
in  the  forefront  of  the  effort  to  make  public  education  available  for  every 
child. 

As  an  American,  I  am  proud  of  the  accomplishments  of  our  labor  movement, 
through  which  we  all  enjoy  better  lives.  In  issuing  this  proclamation  to 
observe  Labor  History  Month,  I  recognize  that  our  work  for  economic  and 
social  progress  in  America  is  not  over.  As  we  approach  the  21st  century, 
the  next  chapter  of  labor  history  must  be  characterized  by  a  strong  voice 
for  America's  workers.  This  will  include  establishing  partnerships  of  employ- 
ers and  workers,  cooperating  to  achieve  safe,  high-performance  work  environ- 
ments, improving  the  skills  of  American  workers  and  the  competitiveness 
of  American  businesses,  and  enhancing  human  dignity  in  the  American 
workplace. 

NOW.  THEREFORE,  I,  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States,  do  hereby  proclaim  the  month  of  May 
1994.  as  "Labor  History  Month."  I  call  upon  the  people  of  the  United 
States  to  obser\'e  this  period  with  appropriate  programs,  ceremonies,  and 
activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  tenth  day  of 
May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
eighteenth. 
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1240 22492.24217 

1413 22494.  22495 

1 427 22494.  22495 

1434 23789 

1464 22723 

1941 22961 

1943 22961 

1945 22961 

1948 24635 

1980 236M 

Proposed  Rules: 

Ch.  VII 22938 

300 22538 

319 22538 

1468 22546 

1530 23017 

1823 23C18 

1910 23018 

1927 24362 

1941 23018 

1942 23018 

1943 23018 

1944 22018 

1945 23018 

1948 23018 

1951 22548.23018 

1980 23018.23173 

4285 23804 


8  CFR 

210a.... 


24031 


9  CFR 

78 22496 

94 24637 

317 24220 

381 24220 

Proposed  Rules: 

50 23810 

77 238^0 

92 23810 

381 22554 

10  CFR 

12 23119 

Proposed  Rules: 

2 24371 

26 24373 

50 23641 

51 23030 

73 23641 

170 24065 

U1 24065 


12  CFR 

5 


.22497 


11 
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207 23124 

210 22962 

220 23124 

221 ^ 23124 

224 23124 

225 22967 

230 24032 

265 22967 

563b 22725 

575 22725 

608 — 23615 

615 - 22735 

1402 24638 

Proposed  Rules: 

205 23031 

230 .24376,24378 

335 22555 

563b 22764 

575 22764 


13CFR 

121 


.23131 


14CFR 

23 

29 

39 23132, 

23136.23138, 
23143,23144, 
23150.23615 

71 22502, 

22737, 22969. 

23618.23619. 

24036, 24037, 

24343, 

97...„ 


23133, 
23139, 
23146, 

23792 
22503. 
22970, 
23620. 
24038. 

24344 


.23095 
.22499 
23135, 
23142. 
23148, 
. 24034 
22736. 
23617. 
23621. 
24341. 
, 24349 
22738 


Proposed  Rules: 

Ch.  1 22565.  24092 

25 22218,22766 

39 22565,  22769,  22771, 

23031 ,  231 74, 24382, 24383, 
24670,  24671 

71  _ 22567,  22568,  22569. 

22570, 23033, 23034, 23642, 
24093. 24384. 24673 


15CFR 

7 

22742 

285 

22742 

290 .' 

22504 

925 

24586 

16CFR 

305 

23623 

Proposed  Rules: 
300 

23645 

301 

23645 

303 

23646 

309 

24013 

455 

23647 

1700 

24386 

17CFR 

30 

200 

..22505,  22971 
23794 

Proposed  Rules: 

240 

22773 

18CFR 

284 

19CFR 

4 

..22753,  23624 
23794 

123 

23794 

Proposed  Rules: 

101 

23817 

21  CFR 

74 24643 

101 24039,24232 

520 22753 

606 23636 

660 23636 

Proposed  Rules: 

73 23035 

74 23055 

168 23055 

172 23055 

173 23055 

182 23055 

134 23055 

878 23036 

24  CFR 

92 22506 

582 24252 

583 24252 

880 22754.  2291 6 

881 22754,  2291 6 

882 24252 

883 22754,22916 

884 22916 

886 22916 

25  CFR 

Proposed  Rules: 

Ch.  1 23774 

35 24850 

200 24850 

280 24850 

291 24850 

510 24850 

51 1 24850 

570 24850 

577 „....24850 

578 24850 

579 24850 

882 24850 

885 24850 

886 _ „....24850 

887 24850 

890 24850 

905 24850 

941 24850 

961 24850 

965 24850 

968 24850 

28CFR 

1 24039.  24350 

25 23152 

602 231 52.  24039 

Proposed  Rules: 

1 22773.  24094,  24095 

31 24096 

28  CFR 

0 23637 

527 23998 

29  CFR 

Proposed  Rules: 

1926 24389 

30  CFR 

935 22507 

944 24675 

Proposed  Rules: 

914 23176 

915 23177 

917 23649 

950 22571 


31  CFR 

47 24047 

565 24643 

601 2297? 

32  CFR 

706 .22755 

Proposed  Rules: 

298 23649 

33  CFR 

117 23158 

150 23095 

165  _ 23158.  24047,  24048 

166 23774 

Proposed  Rules: 

100 22573 

165 23179 

181 23651 

402 23180 

34  CFR 

75 24868 

668 23095 

693 24868 

Proposed  Rules: 

Ch.  VI 22775,  22776 

364 24814 

365 24814 

366 24814 

367 24814 

388 24000 

36  CFR 

1253 23637 

37  CFR 

251 23964 

252 23964 

253 23964 

254 23964 

255 23964 

256 23964 

257 23964 

258 23964 

259 23964 

301 _ 23964 

302 23964 

303 23964 

304 .....23964 

305 23964 

306 23964 

307 23964 

308 23964 

309 23964 

310 23964 

311 23964 

38  CFR 

21 24049.24050 

39  CFR 

111 23038.23158 

265 22756 

40  CFR 

52 22757,  22973,  23164, 

23167. 23796.  24054,  24644, 
24647 

55 24351 

60 22758,22759 

180 24055,  24057.  24059 

185 23799,24059 

186 24059 

712 22519 


716 22519 

Proposed  Rules: 

52 22776, 

23264,  24096,  24096,  24330 

59 22776 

65 22795 

80 22800 

81 .23264,  24330 

165 22574 

180 24100,24101 

261 J24530 

271 24530 

300 „23819 

302.„ _ 24530 

721 23041 

745 23041 

41  CFR 

302-1 1 22519 

42  CFR 

Proposed  Rules: 

434 23820 

435 23820 

43  CFR 

7041 23633 

Proposed  Rules: 

1 1 _....23098 

3720 24572 

3730 „ 24572 

3800 24572 

3810 24572 

3820 _ 24572 

3830 24572 

3850 24572 

Public  Land  Orders: 
219  (Revoked  by  PLO 

7046) 24648 

4825  (Revoked  In  pan 

by  PLO  7047) 24648 

7046 24648 

7047 24648 

7048 24649 

44  CFR 

64 .24649,24652 

206 24355 

45  CFR 

Proposed  Rules: 

98 24510 

255 24510 

256 24510 

257 24510 

46  CFR 

67...„ 24060 

Proposed  Rules: 

381 24390 

540 23182 

47  CFR 

1 22980 

73 22995,22996 

Proposed  Rules: 

1 23042,  23183.  24103 

73 22814. 

23042.  23043,  23183,  23184 
76 23183 

48  CFR 

217 22759 

225 23169 

533 22520 
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904. 
$05. 
$14. 
^15. 
017. 

19.. 

?6. 


..24357 
..24357 
.24357 
.24357 
.24357 
..24357 
.24357 


043 24357 

952 24357 

970 24357 

1804 „..23800 

1816 _ „ 22521 

1831 22521 

1842 _ 23800 

i843 23802 

1852 22521.  23800 


ProposMl  Rules: 

32 _..23776 

52 23776 

1807 _ 24104 

1 81 5 24 1 04 

49CFR 

571 22997 

Proposed  Rules: 

571 .23184.23662 

580 .23186 

50CFR 

17 24654 

36 ..24564 

217 23169 

227 23169 

301 22522.  24359 


64 1 22760 

651 _ 22760 

658 24660 

661 .22999.  23013 

663_ 23638 

675 22762. 

23172.24360.24361 
Proposed  Rules: 

17....„ 23824.  24106.  24112. 

24117.24678 

36 .23043.24567 

261 23095 

262 23095 

263 _ 23095 

267 23095 

301 23664 

638 „ 24679 

642 23681 


651 „ 241 18 

671 .23664.  24679 

672 23044.  23664.  24679 

675 23044,  23664.  24679 

676 23664.  24679.  24680 

677 _ „23664 


UST  OF  PUBLIC  LAWS 


Note:  No  public  bills  ¥»»h)ch 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  tor  irx:lusion 
hi  today's  Ust  of  Public 
Laws. 

Last  List  May  11,  1994 


^/^  ^.  ^^ 


Public  Papers 
of  the 
Presidents 
off  the 
United  States 


Annual  volume*  containing  the  public  me*Mge« 
and  •tatcmeni*.  new*  conference*,  and  other 
•elected  paper*  relc**ed  by  the  White  Hou*e. 

Volume*  for  the  following  year*  are  available:  other 
volume*  not  luted  are  out  of  print. 


Ronald  Reagan 

IMS 

(Book  I) *S1«0 

1M3 

(Book  II) %axa 


(Booko X»sn 

IMt 

(Book  II) A36.00 

IMS 

(Book  I) 434  M 


(Book  II) 43CJ0 


(Book  1) *37  Oe 


(Book  11)...- $»m 

1M7 

(Book  I) „..l._-«»Mi 

1M7 

(Bookil) $35J» 

IMS 

(Book  I) $39.00 


George  Bush 

1989 

(Book  I) „ ..$38.00 

1989 

(Book  If) „..540.00 

1990 

(Book  I)  ..„ $41.00 

1990 

(Book  II) .$41.00 

1991 

(Book  I) .$41.00 

1991 

(Book  II) .$44.00 

1992 

(Book  I) _..$47.00 

1992 

(Book  II) .$49.00 


(Book  D) SM.00 


Pubiiahed  by  the  Office  of  the  Federal  Register.  National 
Archive*  and  Record*  Adminitlration 

Mail  order  to: 

New  Orders.  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


Federal  Register 
Document 
Drafting 
IHandboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:    •/ci-i-j 

-^ —  "*"^-'  Charge  your  order. 

"VVQ  It's  easy!    ^ 

*  *-^iJj  please  send  me  the  following  indicated  publications:  To  fax  your  ord»rs  and  lnqulrlM-(202)  512-2250 


1 
Al 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/'N  069-000-00037-1 


The  total  cost  of  my  order  is  $ 


Foreign  orders  please  add  an  additional  25%. 


^ —   "^ —  "  «»«^»^»4  i_favj«.,Aj  ^it^/ooc  auu  ail  auuiiiuiux 

prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change 


Please  Type  or  Print 
2. 


4. 


(Company  or  personal  name) 


[Additional  address/attention  line) 


City,  State.  ZIP  Code) 

I 


StJeet  address) 


3.  Please  choose  method  of  payment: 

I — I  Check  payable  to  the  Superintendent  of  Documents 
LJ  GPO  Deposit  Account        II     I     I     I     I     I     I  -  O 
I I  VISA  or  MasterCard  Account 


I 


(Credit  card  expirauon  date) 


Thank  you  for  your  order! 


Daytime  phone  including  area  code) 

(Signature) 
^fail  To:  New  Orders.  Superintendent  of  Documents,  PC.  Box  371954,  Pittsburgh.  PA  15250-7954 ' 


(R«v  12/91) 


R      R 


J»r»«         :-5*- 


ts^s^ 


%^^  ■ 


J=- 


New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) .  . $2700 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) $25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) $28.00 

Stock  Number  069-000-00031-2 

Volume  IV  (Titles  42  thru  50) $25.00 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  Publications  Order  Form 


♦6962 


Charge  your  order. 
It's  easy! 

Please  Type  or  Print  (Form  is  aligned  for  typewriter  use.)  To  fax  your  orden  and  inquiries -(202)  512-2250 

Prices  include  regular  domestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Qty. 


Stock  Number 


021-602-00001-9 


Title 


Catalog-Bestselling  Government  Books 


Price 
Each 


FREE 


Tbtai  for  Pubhcations 


Total 
Price 


FREE 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


Please  Choose  Method  of  Payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 


(Street  address) 


I I  GPO  Deposit  Account 

I I  VISA  or  MasterCard  Account 


(City.  State.  ZIP  Code) 

i L 


n: 


(Daytime  phone  including  area  code) 

MaU  order  to: 

New  Orders,  Superintendent  of  Documents 

PXX  Box  371954,  Pittsburgh,  PA  15250-7954 


(Credit  card  expiration  date)         Thank  you  for  your  order! 


(Signature) 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
pnces  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice  You  can 
learn  when  you  will  get  your  renewal  noUce  by  checking  the  number  that  follows  month/year  code  on 
the  top  Ime  of  your  label  as  shoHTt  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  date. 


jafr    smitk212j 
jjohn  smith 
:212  main  street 
:forestville  md  20747 


DEC94   R   1 


•*•••••••••••••••••«• 


•••••*•••••••••«•• 


:AFRD0  SMITH212J 

JJOHN  SMITH 

I  212  MAIN  STREET 

:  FORESTVILLE  MD  20747 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  Axis  date. 

DEC94   R   1  : 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  prorapdy 
If  your  subscnpuon  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Supermtendent  of  Documents.  Washington.  DC  20402-9372  widi  the  proper  remittance  Your  service 
will  be  reinstated. 

Tb  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Supermtendent  of  Documents.  Attn:  Chief.  Mail  List  Branch.  Mail  Stop:  SSOM.  Washington 
DC  20402-9373.  ^ 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL  along  wiUi 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief.  Mail  List  Branch,  Mail 
Stop:  SSOM.  Washington.  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Odv  Pfoonatig  Cods 


Superintendent  of  Documents  Subscription  Order  Fonn     Charg0  your  order. 

To  fax  your  orders  (2029  512-2233 


LJ^CO,  ptease  enter  my  subscriptions  as  folowvs: 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 

of  Code  of  Federal  Regulations  Sections  Affected,  at  '490  P612.50  foreign)  each  per  year. 

.  subscriptions  to  Federal  Register,  daily  only  (FRDO).  at  '444  (»655  foreign)  each  per  year. 


The  total  cost  of  my  order  Is  $ 


.  (includes 


regular  shipping  and  handling.)  Price  subject  to  change 


Company  or  personal  name 


(Pleasa  type  or  print) 


Additional  addresa/attentlon  line 


Street  address 


For  privacy,  check  box  below. 

□  Do  not  make  my  name  available  to  other  mailers 
Check  mettxxl  of  payment 

□  Check  payat)le  to  Superintendent  of  Documents 
a  GPO  Deposit  Account    |    |    |    |    |   1~{~]-f~| 

□  VISA      □  MasterCard    I    iJ_JJ(explratton  date) 


Oty.  State,  Zip  code 


I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  m 

Thank  you  for  your  orderl 


Daytime  phone  Including  area  code 


Purchase  order  numt)er  (optionaO 


Auttwrtzlng  signature  i/m 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


Order  Now! 

The  United  States 
Government  Manual 
1 993/94 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 


The  United  Stales 
Government  Manual 


1993/94 


?T^~'^*^?'^?f^"'Tr^'''^* 


Superintendent  of  Documents  Publications  Order  Form 


Odw  Procaaing  CodB 

*6395 


Charge  your  order. 
It's  easyl 

To  fax  your  orders  (202)  512-2250 


O  YES,  please  send  me copies  of  the  The  Usited  States  Govemmeot  Manual,  1993/94  S/N  069-000-00053-3 

at  $30.00  ($37.50  foreign)  each. 


The  total  cost  of  my  order  is  $ . 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  Zip  code) 


Please  choose  method  of  payment: 

Q  Check  payable  to  the  Superinterident  of  Documents 

a  G  PO  Deposit  Account        |    ||    [    |   T~\~\  -  D 

□  visa  □  MasterCard  Account 

I    I    I    I    [ 


} 


(Credit  card  expiration  date) 


n 


Thank  you  for 
your  order! 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature) 

Mail  to:     Superintendent  of  Documents 


(Rev  ft93) 


PO,  Box  371954,  Pittsburgh,  PA  15250-7954 


"^Iie  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Woeldj  Compilation  of 

Presidential 
Documents 


Hv4««  Imabm  1 11 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  by  the 
White  House. 

The  Weekly  Compilation  carries  a 


Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 
lists  of  acts  approved  by  the 
President,  nominations  submitted  to 


the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 


Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Odef  Processing  Codo 

*5420 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order. 
It's  easy! 


To  fax  jour  orders  (202)  512-2233 

L .  I    YES,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  ( PD)  so  I 

can  keep  up  to  date  on  Presidential  activities. 


□  $103  First  Class  Mail 


..  Price  includes 


The  total  cost  of  ray  order  is  $ 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Additional  addresv'atlenticn  line) 


(Please  type  or  print) 


□  $65  Recular  Mail 


For  privacy,  check  box  below: 

G  Do  not  make  my  name  available  It)  other  mailers 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 


(Street  address) 


U  GPO  Deposit  Account             J                  _!  ~     J 

□  VISA  □  MasterCard                  ^  (expiration) 

1    1              I 

(C|ity.  State,  Zip  code) 


(Da>'time  phone  including  area  code ) 


(Purchase  order  no.) 


(Authorizing  signature)  i/94 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents  * 

PO.  Box  371954.  Pittsburgh.  PA  152.50-7y.S4 


RfVl!*J 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Announcing  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federa}  flegister  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 
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FOR; 

WHO: 
WHAT: 


WTiY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  vvlio  uses  the  Federal  Register  and  Code  of  l>dcral 
Rt!gulalioiis. 

The  Oftitc  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  repulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  In  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  ..ystcm. 

To  provide  the  public  with  access  to  infurmation  necessary  to 
research  Federal  agency  regulations  which  directly  affect  thum. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 
(two  briefings) 

WHEN:  May  18  at  9:00  am  and  1:30  pm 

WHERE:  Office  of  the  Federal  Register 

Conference  Room,  800  North  Capitol  Street 
NW.  Washington,  EX:  (3  blocks  north  of 
Union  Station  Metro) 
RESERVATIONS:   202-523-4538 


WHEN: 
WHERE: 


CHICAGO,  IL 

June  9  at  9:00  am 

Ralph  Metcalfe  Federal  Building 

Conference  Room  328 

77  West  Jackson  Blvd. 

Chicago,  IL 


RESERVATIONS:    1-800-366-2998 


SUBSCRIPTIONS  AND  COPIES 


202-783-3238 
512-2303 


PUBLIC 
Subscriptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

Single  copiesA>ack  copies: 

Paper  or  fiche  783-3238 

Assistance  with  public  single  copies  512-2457 

FEDERAL  AGENCIES 

Subscriptions: 
Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 

For  other  telephone  numbers,  see  the  Reader  Aids  section 
al  the  end  of  this  issue. 
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Administration  on  Aging 

See  Aging  Administration 

Aging  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Discretionary  funds  program.  25064-25101 

Agricultural  Marketing  Service 

PROPOSED  RULES 

Pork  promotion,  research,  and  consumer  information. 
24971-24973 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Donation  of  excess  research  equipment  to  educational 

institutions  and  nonprofit  organizations;  guidelines. 

24973-24976 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Microbiological  Criteria  for  Foods  National  Advisory 
I  Committee,  25030 

Animaf  and  Plant  Health  inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Cattle  from  Mexico,  24885-24886 
Horses;  quarantine  requirements.  24886-24889 

PROPOSED  RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Livestock  handling  and  inspection  for  exportation;  U.S. 
origin  health  certificate  information,  24979-24982 
Plant-related  quarantine,  foreign: 
Fruits  and  vegetables,  imported;  cold  treatment  at 
Wilmington,  NC  port,  24968-24971 
NOTICES 
Meetings: 
Foreign  Animal  and  Poultry  Diseases  Advisory 

Committee,  25030 
National  PouUry  Improvement  Plan  General  Conference 
Committee  and  Biennial  Conference.  25031 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  WTio  Are  Blind  or 
Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grant  and  cooperative  agreement  awards: 

Marshall  Islands,  25105-25106 
Grants  and  cooperative  agreements;  availability,  etc.: 
Health  promotion  and  disease  prevention  research 

centers.  24102-25105 
West  Virginia  health  promotion  and  disease  prevention 
research  centers,  25106-25108 


Coast  Guard 

RULES 

Regattas  and  marine  parades: 

Cock  Island  Race,  24942 

Great  American  Music  Festival  Fireworks.  24942-24943 

Great  Chesapeake  Bay  Swim  Event.  24942 
NOTICES 
Meetings: 

Chemical  Transportation  Advisory  Committee,  25153- 
25154 

Commerce  Department 

See  National  Institute  ot  Standards  and  technology 
See  National  Oceanic  and  Atmospheric  Administration 
See  National  Telecommunications  emd  Information 
Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions.  25038-25039 

Commodity  Futures  Trading  Commission 

NOTICES 

Commodity  Exchange.  Inc.,  and  New  York  Mercantile 
Exchange;  merger,  25039 

Defense  Department 

RULES 

Acquisition  regulations: 
Small  business  preference  programs — 
Indian  Tribal  or  Alaska  Native  Corporation;  contract 
award  opportunity.  24958-24960 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Roles  and  Missions  of  Armed  Forces  Commission, 
25039-25040 

Drug  Enforcenrtent  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Mallinckrodt  Specialty  Chemicals  Co.;  correction.  25126 

Noramco  of  Delaware.  Inc.,  25126 

Sanofi  Winthrop  Pharmaceutical,  25126 

Education  Department 

NOTICES 
Meetings: 
Institutional  Quality  and  Integrity  National  Advisory 
Committee,  25040-25041 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Geosignal,  Inc.,  25127 

Halliburton  Geophysical  Services,  Inc.,  25127 

Employment  Standards  Administration 

See  Wage  and  Hour  Division 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
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See  Federal  Energy  Regulatory  Commission 

NOTICES 

Grant  and  cooperative  agreement  awards: 

Harvard  College.  25041-25042 
Grants  and  cooperative  agreements;  availability,  etc.: 

Minority  technical  education  program,  25042 

Energy  Efficiency  and  Renewable  Energy  Office 

PROPOSED  RULES 

Energy  conser\'ation: 

Renewable  energy  production  incentives.  24982-24988 

Environmental  Protection  Agency 

PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Marine  tank  vessel  loading  and  unloading  operations. 
25004-25024 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Colorado.  25002-25004 
NOTICES 
Clean  Air  Act: 
Acid  rain  provisions — 

Retired  unit  exemptions.  25049 
Steam  and  electric  generating  units;  sulfur  dioxide 
requirements,  25049 
Clean  Water  Act: 

Section  404  permit  program;  dredged  or  fill  material 
discharge — 
Alabama.  25050-25051 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability.  25049-25050 
Weekly  receipts.  25050 
Reports;  availability,  etc.: 
Smoking  restrictions,  costs  and  benefits;  Smoke-Free 
Environment  Act  of  1993.  assessment.  25051-25052 
Water  pollution  control: 

Marine  sanitation  device  standard;  petitions — 
Massachusetts.  25052-25053 

Equal  Employment  Opportunity  Commission 

PROPOSED  RULES 

Harassment  based  on  race,  color,  religion,  gender,  national 
origin,  age,  or  disability:  guidelines.  24998 

Farm  Credit  Administration 

RULES 

Farm  credit  system: 
Personnel  administration — 
Conflict  of  interests.  24889-24899 

Farm  Credit  System  Insurance  Corporation         ^ 

RULES 

Federal  claims  collection.  24899-249'  6 
PROPOSED  RULES 

Frivacv  Act;  implementation.  24988-24990 
NOTICES 
Privacy  Act: 
Systems  of  records,  25053-25060 

Federal  Aviation  Administration 

RULES 

Air  traffic  operating  and  flight  rules: 
Afghanistan;  prohibition  against  certain  flights  within 

territorj-  and  airspace  (SFAR  No.  67),  25282-25284 
Special  visual  flight  rules  (SVFR)— 
Denver  International  Airport,  CO;  new  airport,  24915- 
24916 


Yemen;  prohibition  against  certain  flights  within  territory 
and  airspace  (SFAR  No.  68),  25284-25285 
Class  B  airspace.  24914 
Class  D  airspace.  24910-24911 
Class  D  airspace.  Class  E  airspace.  VOR  Federal  airwavs. 

and  jet  routes.  24914-24915 
Class  D  and  Class  E  airspace.  24906-24908 
Class  E  airspace.  24908-24914 
Jet  routes.  24915 

Standard  instrument  approach  procedures,  24916-24923 
PROPOSED  RULES 
Class  E  airspace.  2499Q-24991 
NOTICES 
Meetings: 

Aviation  Rulemaking  Advisory  Committee,  25154 

Federal  Communications  Commission       • 

RULES 

Radio  services,  special: 
Personal  radio  ser\ices — 

Interactive  \ideo  and  data  service;  competitive  bidding, 
24947-24958 

Federal  Emergency  Management  Agency 

RULES 

Federal  employee  emergency  identification  card;  CFR  Part 
removed;  CFR  correction,  24947 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Cleveland  Electric  Illuminating  Co.  et  al.,  25042-25045 

Oklahoma  Gas  &  Electric  Co.  et  al.,  25045-25046 
Environmental  statements;  availability,  etc.: 

^ho-Me  Power  Corp..  25046 
Meetings: 

Interstate  natural  gas  pipeline  gas  supply  realignment 
costs;  public  conference,  25046 
Natural  gas  certificate  filings: 

Entre  Energy  Corp.  et  al,  25046-25048 
Applications,  hearings,  determinations,  etc.: 

C.C.  Pace  Energy  Services,  25048 

Mid-Continental  Area  Power  Pool,  25048 

Natural  Gas  Pipeline  Co.  of  America  et  al.,  25048-25049 

Federal  Railroad  Administration 

RULES 

Railroad  locomotive  safety  standards: 
Locomotive  conspicuity;  auxiliary  external  lights 
minimum  standards,  24960-24964 

Federal  Reserve  System 

NOTICES 

Payments  system  risk  reduction  policy;  interpretation: 
Davlight  overdrafts  of  Government-sponsored  enterprises, 
'  25060-25062 
Applications,  hearings,  determinations,  etc.: 
Community  First  Financial  Group,  Inc.,  25062 
First  Bancshares  of  Texas,  Inc..  Employee  Stock 

Ownership  Plan,  25062 
First  Banks.  Inc.,  25062 
Shawmut  National  Corp.,  25063 

Federal  Trade  Commission 

RULES 

Appliances,  consumer,  energy  costs  and  consumption 

information  in  labeling  and  advertising: 
Comparability  ranges — 

General  ser\ice  fluorescent  lamps,  etc..  25176-25219 
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Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Lake  Erie  water  snake,  25024 
NOTICES 
Environmental  statements;  availability,  etc.: 

Cossatot  National  Wildlife  Refuge.  AR,  25115-25116 
iiabitat  protection  in  selected  areas  of  western  portions  of 
Washington,  Oregon,  and  northern  California,  25116- 
25117 

Food  end  Drug  Administration 

RULES 

Food  for  human  consumption: 

Glyceryl  txistcarate.  24923-24924 
NOrnCES 
Human  drugs: 

Export  applications — 
Acticin,  25108 

Estrapel  (estradiol)  Pellets  25  mg,  25109 
Intraoral  Fluoride  Releasing  Device,  25108-25109 
Mfetings: 
hdvisory  committees,  panels,  etc.,  25109-25110  , 

Foreign  Claims  Settlement  Commission 
fJomcES 

Meetings;  Sunshine  Act,  25162 

General  Services  Administration 

NOTICES 

Federal  telecommunications  standards:  * 

Telecommunications — 

Meteor  burst  radio  communications;  interoperability 
I         requirements,  25063-25064 

Health  and  Human  Services  Department 

See  Aging  Administration 
Sep  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Public  Health  Ser\'ice 
NOTICES 

Aooncy  information  collection  activities  under  OMB 
j  review.  25064 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Housing  and  Urban  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Ferilities  to  assist  homeless — 

j  Excess  and  surplus  Federal  property,  25114-25115 
John  Heinz  neighborhood  development  program,  25274- 
'       25279 

Public  and  Indian  housing — 
Tenant  opportunities  program,  25248-25259 
Youth  development  initiative,  25262-25272 

Immigration  and  Naturalization  Service 

PROPOSED  RULES 
Immigration: 
Deportation  or  exclusion  final  orders;  temporary  resident 
status  automatic  termination  procedure,  24978-24979 

Interior  Department 

See  Fish  and  Wildlife  Seh'ice 
See  Land  Management  Bureau 
See  Mines  Bureau 


See  National  Park  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Bankruptcy  estates  of  individuals;  passive  activity  losses 
and  credits  and  at  risk  losses,  carryover,  24935- 
24939 
Partnerships;  treatment  as  qualified  tax  exempt 
organization.  24924-24935 
PROPOSED  RULES 
Income  taxes: 

"Influencing  legislation"  definition,  24992-24998 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  25162 

Interstate  Commerce  Commission 

NOTICES 

Agreements  under  sections  5a  and  5b;  applications  for 
approval,  etc.: 
LC-MAC  Motor  Carriers  Service  Association,  Inc.,  et  al., 
25121-25122 
Motor  carriers: 
Agricultural  cooperative  transportation  filing  notices, 
25122 
Motor  or  water  carriers: 

Finance  applications,  25122 
Rail  carrier: 

Direct  ser.ice  orders — 
Cedar  River  Railroad  Co.,  25124 
Rail  carriers: 

Direct  service  ordi  rs — 

Dardanelle  &  Russellville  Railroad  Co..  25124-25126 
Railroad  services  abandonment: 
Canadian  Pacific  Ltd..  25122-25124 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Foreign  Claims  Settlement  Commission 
See  Immigration  and  Naturalization  Service 
PROPOSED  RULES 

Executive  Office  for  Immigration  Review- 
Appeal  procedures,  24977-24978 
Deportation  or  exclusion  orders,  stipulated  requests; 
telephonic  video  teleconferenced  hearings,  24976- 
24977 

Labor  Department 

See  Employment  and  Training  Administration 
See  Wage  and  Hour  Division 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Alaska,  24945-24346 

Arizona,  24947 

Colorado,  24946-24947 

Oregon,  24946 
NOTICES 
Classification  of  public  lands: 

Utah, 25117 
Closure  of  public  lands: 

California;  correction,  25117 

Colorado,  25117-25118 
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Environmental  statements;  availability,  etc.: 
Rangeland  management  reform  and  proposed  rulemaking, 
25118-25:19 

Maritime  Administration 

NOTICES 

Applications,  bearings,  determinations,  etc.: 
Mormac  Marine  Transport,  Inc.,  25154-25155 

Mines  Bureau 

NOTICES 
Meetings: 
Mining  and  Mineral  Resources  Research  Advisory 
Committee.  25119 

National  Aeronautics  and  Space  Administration 

NOTICES 

Senior  Executive  Service: 

Performance  Review  Board;  membership,  25127 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Presenting  and  Commissioning  Advisory  Panel.  25127- 

25128 
Theater  Advisory  Panel.  25128 

National  Institute  of  Standards  and  Technology 

NOTICES 
Meetings: 

Computer  System  Security  and  Privacy  Advisory  Board. 
25031-25032 

Fastener  Quality  Act  Advisory  Committee,  25032 

National  Labor  Relations  Board 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Agency  Procedure  Advisory  Committee.  25128-25129 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Gulf  of  Alaska  and  Bering  Sea  and  Aleutian  Islands 
groundfish. 24965 
Pacific  halibut  sport  fishery;  charterboat  entry,  24964— 

24965 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Northeast  multispecies.  25026-2502G 
Marine  mammals: 
Northern  fur  seals — 

Subsistence  taking;  Pribilof  Islands.  AK.  25024-25026 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Climate  and  global  change  program,  25032-25037 
Meetings: 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
app<icatHlity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 

[Docket  No.  93-086-2] 

Cattle  from  Mexico 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  We  are  prohibiting  the 
importation  of  Holstein  steers  and 
Holstein  spayed  heifers  from  Me.xico 
into  the  United  States.  The  incidence  of 
tuberculosis  in  these  cattle  is 
significantly  higher  than  in  other 
breeds.  Since  1991,  Holstein  steers  and 
Holstein  spayed  heifers  traced  back  to 
Mexico  have  accounted  for  more  than 
half  of  the  tuberculosis-infected 
Mexican-origin  cattle  identified  at 
slaughter  in  the  United  States.  This 
action  will  prevent  tuberculosis- 
exposed  Holstein  steers  and  Holstein 
spayed  heifers  from  Mexico  from 
spreading  the  disease  to  U.S.  cattle. 
EFFECTIVE  DATE:  June  13.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  A.  Stenseng,  Senior  Staff 
Veterinarian,  Cattle  Diseases  and 
Surveillance  Staff.  Veterinary  Services, 
APHIS.  USDA.  room  729,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782,  (301)  436-8715. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  92 
(referred  to  below  as  the  regulations) 
prohibit  or  restrict  the  importation  of 
certain  animals,  including  cattle  from 
Mexico,  to  prevent  the  introduction  into 
the  United  States  of  bovine  tuberculosis 
(referred  to  below  as  tuberculosis)  and 
other  communicable  diseases  of 
livestock. 


On  December  22.  1993.  we  published 
in  the  Federal  Register  (58  FR  67709- 
67710.  Docket  No.  93-086-1)  a  proposal 
to  amend  the  regulations  by  prohibiting 
the  importation  of  Holstein  and  Holstein 
cross-bred  steers  and  Holstein  and 
Holstein  cross-bred  spayed  heifers  from 
Mexico  into  the  United  States.  We 
proposed  this  action  because  of  the 
disproportionately  high  incidence  of 
tuberculosis  in  these  cattle. 

We  solicited  comments  concerning 
our  proposal  for  a  60-day  comment 
period  ending  February  22. 1994.  We 
received  7  comments  by  that  date.  They 
were  from  two  dairies,  a  ranch,  a 
veterinary  medical  association,  a  State 
animal  health  agency,  a  dairy  industry 
association,  and  the  Mexican 
government.  Four  commenters 
supported  our  proposal  and  one 
commenter  suggested  changes  to  the 
wording  of  the  proposed  amendment. 
That  suggestion,  plus  the  remarks  of  the 
two  commenters  who  opposed  the 
proposed  rule,  are  discussed  below. 

Comment:  The  wording  of  the 
proposed  amendment  should  be 
changed  so  that  the  amendment 
prohibits  not  only  Holsteins  from 
Mexico,  but  any  cattle  or  breeds  of  cattle 
normally  held  in  close  confinement, 
such  as  Holstein  dairy  cattle,  from  anv 
country  that  does  not  have  a 
tuberculosis  control  program  equivalent 
to  that  of  the  United  Slates,  or  that  has 
a  higher  incidence  of  tuberculosis  than 
the  United  States.  By  singling  out 
Mexico,  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  is  leaving 
the  regulation  open  to  being  struck 
down  as  a  "trade  barrier"  under  the 
North  American  Free  Trade  Agreement 
(NAFTA). 

Response:  NAFTA  Article  712 
requires  that  all  Scmitary  and 
phytosanitary  measures  be  based  on 
scientific  principles  and  a  risk 
assessment;  our  proposed  rule  was 
based  on  data  gathered  during  APHIS' 
epidemiological  investigation  of  the 
1.090  cases  of  tuberculosis-infected 
cattle  detected  at  slaughter  in  the  United 
States  during  the  18-month  period 
ending  March  31.  1993.  Consequently, 
we  believe  that  our  prohibition  on  the 
importation  of  certain  cattle  from 
Me.xico  is  allowable  under  N.^FT,^. 
Conversely,  the  wide-ranging  and 
ambiguously  wordsd  prohibition 
suggested  by  the  commenter  is  not 
supported  by  available  data  and  could 


not  be  justified  under  NAFTA. 
Therefore,  we  are  making  no  changes  in 
response  to  this  comment. 

Comment:  The  proposal  supports  the 
importation  of  tuberculosis  from  Mexico 
by  allowing  infected  and  exposed  cattle 
to  be  imported  from  Mexico.  The  U.S. 
Department  of  Agricuhure's  current 
regulations  and  the  proposed  rule  defy 
rational  thinking  if  one  is  trulv 
concerned  about  protecting  American 
cattle,  wildlife,  and  humans  from 
tuberculosis  imported  from  Mexico. 

Response:  It  appears  that  the 
commenter  is  seeking  an  outright 
prohibition  on  the  importation  of  all 
cattle  from  Mexico,  although  he  did  not 
offer  any  justification  for  such  a  ban.  As 
we  stated  in  the  proposed  rule,  713 
tuberculosis-infected  cattle  were 
identified  as  being  of  Mexican  origin 
during  the  18-month  period  ending 
March  31.  1993;  of  those  infected  cattle, 
67  percent  were  identified  as  Holstein 
or  Holstein  cross-bred  steers  or  Holstein 
or  Holstein  cross-bred  spayed  heifers. 
Based  on  that  information,  we  proposed 
to  ban  the  importation  of  what  appears 
to  be  the  largest  single  source  of 
tuberculosis-infected  cattle  among  cattle 
imported  into  the  United  States  from 
Mexico.  Any  actions  of  the  type 
suggested  by  the  commenter  would  have 
to  be  based  on  verifiable  data  and  would 
have  to  be  proposed  as  part  of  a  separate 
rulemaking  proceeding. 

Comment:  In  its  Fiscal  Year  (FY)  1993 
report  on  the  State-Federal  Bovine 
Tuberculosis  Eradication  Program, 
APHIS  stated  that  epidemiologic 
investigations  involving  Mexican  steers 
have  shown  that  approximately  67 
percent  of  the  infected  imports  are  of 
the  Holstein  breed.  APHIS  has  not. 
however,  produced  data  indicating  a 
similarly  high  incidence  of  tuberculosis 
in  Holstein  cross-bred  cattle.  In  the 
absence  of  data  showing  that  the 
incidence  of  tuberculosis  in  Holstein 
cross-bred  steers  and  spayed  heifers  is  at 
an  unacceptably  high  level,  it  would  not 
be  appropriate  to  impose  further 
restrictions  on  their  importation. 

Response:  The  breed  identification 
information  used  by  APHIS  in  preparing 
the  FY  1993  report  mentioned  by  the 
commenter  placed  Holstein  and 
Holstein  cross-bred  cattle  together  in 
one  category.  Because  such  a  high 
percentage  of  tuberculosis-infected 
Mexican  cattle  had  been  identified  as 
Holstein  or  Holstein  cross-bred  cattle. 
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our  proposal  included  both  categories. 
However,  animal  health  officials  of  the 
Me.xican  Government  have  informed 
APHIS  that  Holstein  cross-bred  cattle 
are  raised  under  different  conditions 
than  Holstein  cattle,  and  thus  are  much 
less  likely  to  have  a  comparable  rate  of 
tuberculosis  infection.  According  to 
those  animal  health  officials,  Holstein 
cross-bred  cattle  in  Mexico  are  not 
raised  in  dairies,  as  are  Holstein  cattle, 
but  are  usually  raised  in  pastures,  often 
in  states  where  no  dairies  are  located. 
Given  those  significant  environmental 
differences,  it  appears  that  Holstein 
cross-bred  cattle  present  less  of  a  risk 
than  had  been  thought.  Additionally, 
APHIS  animal  health  personnel 
involved  in  conducting  tracebacks  of 
tuberculosis-infected  cattle  from  Mexico 
have  confirmed  that  Holstein  cross-bred 
cattle  do  not  appear  to  present  the  high 
levei  of  risk  presented  by  Holstein 
cattle.  Therefore,  in  response  to  the 
comment,  we  have  removed  Holstein 
cross-bred  steers  and  spayed  heifers 
from  this  final  rule. 

Comment:  In  the  proposed  rule. 
.■\PHIS  stated  that  the  importation  of 
Holstein  and  Hol$tein  cross-bred 
breeding  cattle  would  not  be  prohibited 
because  the  tuberculosis  testing 
required  of  breeding  cattle  appears 
adequate  to  detect  infection  iii  breeding 
cattle.  If  the  testing  procedure  is 
adequate  to  allow  the  importation  of 
bre*'ding  cattle,  it  seems  that  the 
procedure  should  also  be  adequate  to 
allow  the  importation  of  steers  and 
spayed  heifers. 

Response:  The  testing  requirements 
for  b.'-eeding  cattle  are  different  from  the 
testing  requirements  for  steers  and 
spayed  heifers.  Under  the  regulations  in 
§  92.42r(c).  breeding  cattle  offered  for 
entry  into  the  United  States  must  be 
accompanied  by  a  certificate  statmg  that 
they  have  been  tuberculin  tested  within 
the  last  3  to  12  months.  The  breeding 
cattle  are  then  detained  at  the  port  of 
entry  under  the  supenision  of  the  port 
veterinarian  until  tested  for  tuberculosis 
with  negative  results.  The  testing 
requirements  for  steers  and  spayed 
heifers,  on  the  other  hand,  call  for  only 
one  test,  performed  either  in  Me.xico  no 
more  than  60  days  prior  to  entrv,  or.  if 
the  importer  so  elects,  at  the  port  of 
entry.  Given  the  large  nuniber  of  steers 
and  spayed  heifers  imported  into  the 
United  Slates — approximately  1  million 
m  an  average  year — we  cannot,  as  the 
lommenter  suggested,  apply  the  same 
testing  requirements  to  breedinjj  cattle 
and  steers  and  spayeii  heifers;  AFHIS 
simply  does  not  have  the  resources  to 
tost  every  stt:>er  and  spayed  hr  iftT 
(  fft-n-d  ft.TT.trv  from  ,M«^\i< o. 


Consequently,  we  are  making  no 
changes  in  response  to  the  comment. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final  rule 
with  the  changes  discussed  in  this 
document. 

Executive  Order  12856  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  This  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and.  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

Of  the  approximately  1  million 
Mexican  cattle  imported  from  Mexico 
into  the  United  States  during  1991.  tlie 
most  recent  year  for  which  complete 
data  are  available,  we  estimate  that 
nearly  12  percent  were  Holstein  steers 
(in  the  1991  data,  spayed  heifers  were 
counted  as  steers).  During  the  same 
year,  the  U.S.  cattle  population  totaled 
99.4  million  head.  Thus,  imported 
Mexican  Holstein  steers  accounted  for 
less  than  1  percent  of  the  total  U.S. 
bovine  population. 

The  total  value  of  imported  Mexican 
Holstein  and  Holstein  cross-bred  ste«^rs 
was  close  to  $45  million  in  1991.  less 
than  one-tenth  of  1  percent  ofthe  1991 
value  ofthe  U.S.  live  cattle  inventory, 
which  was  estimated  at  more  than  $64 
billion. 

Approximately  48.000  cattle  feedlols 
were  operating  in  the  United  States 
daring  1991.  Of  those.  620  feedlots 
concentrated  in  western  States  regularly 
handle  Mexican  cattle.  Approxiniatelv 
er  ofthe  feedlots  handling  .Mexican 
cattle  have  a  capacity  of  1.000  head  or 
fewer;  such  lots  can  be  considered  small 
entities  Thf^v  account  for  less  than  1 
percent  of  all  domestic  feedlots.  We  do 
not  expect  this  action  to  significantly 
affect  U.S.  importers  because  thev  can 
replace  the  Holstein  steers  and  Holstein 
spayed  heifers  that  they  may  currently 
import  from  Mexico  with  other  breeds 
of  feeder  cattle. 

Under  these  circumstances,  the 
.administrator  ofthe  Animal  and  Plant 
Health  Inspection  Service  has 
detemiined  that  this  action  will  nut 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
E.v!cutive  Order  12778.  Civil  justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  arc 
inconsistent  with  this  rule.  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
rcquin-  administrative  proceedings 


before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases.  Imports.  Livestock. 
Poultry  and  poultry  products. 
Quarantine.  Reporting  and 
recordkeeping  requirements. 

Accordingly.  9  CFR  part  92  is 
amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  p.irt  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U  S  C.  1.306; 
21  U.S.C.  102-105.  Ill,  114a,  134a,  1.14b. 
1:J4i;.  134d,  1.14f.  135.  136.  and  136«;  31 
U  S.C.  9701.  7  CFR  2.17,  2.51,  and  371, 2(d) 

2.  In  §  92.427.  a  new  paragraph  (c)(5) 
is  added  to  read  as  follows: 

§  92.427    Cattle  from  Mexico 

•  •  •  *  «  . 

(c) 

(3)  The  importation  of  Holstein  steers 
and  Holstein  spayed  heifers  from 
Mexico  is  prohibited. 

•         *         •         *         • 

l.kjne  in  U'a,--hinj.'ton.  IX;,  this  9lh  diiv  of 
May  l')94 
Lonnie  I.  King. 

Artir.^  A(^lir.ir.istrator.  Animal  and  P.'ij.'it 
Health  Inspection  Senicf. 
IFK  Dii:.  94-nr.75  Fiiod  5-12-94;  H:45  an.) 
BILLING  CODE  1410-34-P 


9  CFR  Part  92 
[Docket  No.  93-110-1] 

Importation  of  Horses:  Quarantine 
Requirements 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
rcj-'ulations  concerning  the  importation 
(jf  horses  by  adding  Bosnia  and 
Her/.egovina.  Croatia.  Finland.  Guinea- 
Bissau,  the  Member  States  of  the 
European  Union.  Slovenia.  The  Former 
Yugoslav  Republic  of  Macedonia,  and 
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the  nonrecognized  areas  of  the  former 
Yugoslavia  (Montenegro  and  Serbia)  to 
the  list  of  countries  where  contagious 
equine  metritis  (CEM)  exists.  We  are 
also  adding  Oman.  Qatar,  and  the 
United  Arab  Emirates  to  the  list  of 
countries  considered  to  be  affected  with 
African  horse  sickness  (AHS).  Outbreaks 
of  CEM.  a  highly  transmissible  venereal 
disease,  have  been  reported  in  Bosnia 
and  Herzegovina.  Croatia,  Finland. 
Guinea-Bissau,  Slovenia.  The  Former 
Yugoslav  Republic  of  Macedonia,  and 
the  nonrecognized  areas  of  the  former 
Yugoslavia  (Montenegro  and  Serbia). 
The  Member  States  of  the  European 
Union  either  are  affected  with  CEM  or 
trade  horses  freely  with  other  Member 
States  that  are  affected  with  CEM. 
without  testing  the  horses  for  the 
disease.  Oman,  Qatar,  and  the  United 
Arab  Emirates  trade  horses  freely  with 
other  countries  where  AHS,  a  fatal  viral 
disease,  exists.  This  action  will  prohibit 
or  restrict  the  importation  into  the 
United  States  of  horses  that  have  been 
in  these  countries.  This  action  is 
necessary  to  protect  horses  in  the 
United  States  from  CEM  and  AHS. 
Neither  disease  is  known  to  exist  in  the 
I'nited  States. 

DATES:  Interim  rule  effective  May  13. 
1994.  Consideration  will  be  given  only 
to  comments  received  on  or  before  July 
12,  1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  USDA,  room  804.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
110-1.  Comments  received  may  be 
inspected  at  USDA.  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
28!7  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Joyce  Bowling,  Staff  Veterinarian, 
Import-Export  Animals  Staff.  National 
Center  for  Import-Export.  Veterinary 
Services.  APHIS.  USD,^.  room  766,' 
Federal  Building.  6505  Belcrest  Road, 
HvTittsville,  MD  20782,  (301)  436-8170. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  concerning  the 
importation  of  horses  (contained  in  9 
CFR  92.300  through  92.326  and  referred 
to  below  as  the  regulations)  are  designed 
to  protect  against  the  introduction  into 
the  United  States  of  various  equine 


diseases  such  as  contagious  equine 
metritis  (CEM)  and  African  horse 
sickness  (AHS).  Neither  CEM.  a  highly 
transmissible  venereal  disease,  nor 
AHS,  a  fatal  viral  disease,  is  known  to 
exist  in  the  United  States. 

Contagious  Equine  Metritis 

Section  92.301(c)(1)  of  the  regulations 
prohibits  or  restricts  the  importation 
into  the  United  States  of  all  horses  from 
Austria,  Belgium,  Czechoslovakia, 
Demnark,  Ireland,  Italy,  Japan,  Federal 
Repubhc  of  Germany,  France,  the 
Netherlands.  Norway.  Sweden, 
Switzerland  and  the  United  Kingdom 
(England,  Northern  Ireland,  Scotland. 
Wales,  and  the  Isle  of  Man)  because  of 
the  existence  of  CEM  in  those  countries. 
This  section  also  prohibits  or  restricts 
the  importation  into  the  United  States  of 
all  horses  that  have  been  in  these 
countries  within  the  12  months 
immediately  preceding  their  export  to 
the  United  States. 

We  have  received  information  from 
the  Govenunents  of  Bosnia  and 
Herzegovina,  Croatia.  Finland,  Guinea- 
Bissau.  Slovenia,  The  Former  Yugoslav 
Republic  of  Macedonia,  and  the 
nonrecognized  areas  of  the  former 
Yugoslavia  (Montenegro  and  Serbia) 
that  there  have  been  outbreaks  of  CEM 
in  these  countries.  In  response,  we  are 
amending  §  92.301(c)(1)  to  add  these 
countries  to  the  list  of  countries  where 
CEM  exists.  We  are  also  adding  a  note 
to  this  section  to  explain  the  status  of 
Montenegro  and  Serbia.  The  note  states 
that  Montenegro  and  Serbia  have 
asserted  the  formation  of  a  joint 
independent  State  entitled  "The  Federal 
Republic  of  Yugoslavia,"  but  this  entity 
has  not  been  formally  recognized  as  a 
State  by  the  United  States. 

Currently.  12  European  countries 
comprise  the  Member  States  of  the 
European  Union  (EU).  These  countries 
include  Belgium.  Denmark.  Federal 
Republic  of  Germany.  France.  Greece. 
Ireland.  Italy.  Lu.xembourg.  the 
Netherlands.  Portugal.  Spain,  and  the 
United  Kingdom.  Belgium,  Denmark, 
Ireland.  Italy,  Federal  Republic  of 
Germany,  France,  the  Netherlands,  and 
the  United  Kingdom  are  already  listed 
in  §  92.301(c)(1)  as  countries  where 
CEM  exists. 

However,  Greece.  Luxembourg, 
Portugal,  and  Spain,  which  are 
considered  to  be  free  of  CEM.  trade 
freely  within  the  EU.  The  Member 
States  of  the  EU  move  horses  freely 
without  testing  for  CEM.  Farther,  many 
countries  that  are  affected  with  CEM 
have  applied  for  membership  in  the  EU. 
Therefore,  horses  imported  from 
M<in.')er  States  of  the  EU  that  have  boon 
considered  to  be  free  of  CEM  present  an 


unacceptable  risk  that  CEM  could  be 
introduced  into  the  United  States. 

Therefore,  we  are  also  amending 
§92. 301(c)(1)  to  include  the  Member 
States  of  the  EU  in  the  Hst  of  countries 
where  CEM  exists.  At  the  same  time,  we 
are  not  removing  from  the  list 
individual  Member  States  of  the  EU  that 
are  affected  with  CEM.  These  steps  will 
ensure  that  the  Member  States  of  the  EU 
that  are  affected  with  CEM  will  remain 
on  the  list  whether  or  not  they  retain 
their  EU  membership.  Conversely, 
adding  the  phrase  "the  Member  States 
of  the  European  Union"  will  ensure  that 
new  coimtries  that  join  the  EU  will  be 
covered  immediately  by  these 
provisions. 

Also,  we  are  making  two 
miscellaneous  changes  to  §92. 301(c)(1) 
to  facilitate  the  use  of  the  list  of 
countries  whore  CEM  exists.  We  are 
alphabetizing  the  list  of  countries  to 
make  them  easier  to  read.  Further,  we 
are  changing  the  entry  for 
"Czechoslovakia"  to  the  two  Republics 
now  recognized  by  the  United  States: 
"Czech  Republic  ■  and  "Slovakia." 

African  Horse  Sickness 

Section  92.308(a)(2)  of  the  regulations 
requires  all  horses  intended  for 
importation  from  Saudi  Arabia.  Spain, 
The  Yemen  Arab  Republic,  and  all 
countries  on  the  continent  of  Africa, 
including  horses  that  have  stopped  in  or 
transited  those  countries,  to  enter  the 
United  States  only  at  the  port  of  .New 
York  and  be  quarantined  at  the  New 
York  Animal  Import  Center  in 
Newburgh,  New  York,  for  at  least  60 
days  because  those  countries  are 
considen>d  to  be  affected  with  AHS. 

We  have  received  information  that 
during  the  Persian-Gulf  War,  the 
Governments  of  Oman,  Qatar,  and  the 
United  Arab  Emirates  allowed 
movement  of  horses  from  other 
countries  considertKl  to  be  affected  with 
AHS,  without  testing  the  horses  for 
AHS.  Therefore,  horses  imported  into 
the  United  States  from  Oman,  Qatar, 
and  the  United  Arab  Emirates  present 
an  unacceptable  risk  of  introducing 
AHS  into  the  United  States.  As  a  result 
of  this  increased  disease  risk,  special 
efforts  are  necessary  to  determine  the 
health  of  these  animals. 

To  establish  the  health  of  horses 
intended  for  importation  from  Oman. 
Qatar,  and  the  I'nited  Arab  Emirates,  we 
are  amending  §92.30B(a)(2)  to  add  these 
countries  to  the  list  of  countries 
considered  to  be  affected  with  AHS. 
This  means  that  horses  intended  for 
importation  from  Oman,  Qatar,  and  the 
United  Arab  Emirates  may  enter  the 
United  States  only  at  the  port  of  Ntnv 
York  and  must  be  quarantined  at  the 
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Nevy-  York  Animal  Import  Center  in 
Newburgh.  New  York,  for  at  least  60 
days.  This  60-day  quarantine  will 
provide  the  necessary  time  to  test  or 
examine  horses  intended  for 
importation  from  these  countries  for 
AHS  and  other  communicable  diseases. 
Only  if  the  horses  test  negative  and  are 
free  from  clinical  evidence  of 
communicable  disease,  as  certified  by 
the  port  veterinarian,  will  horses  from 
Oman.  Qatar,  and  the  United  Arab 
Emirates  be  released  from  quarantine. 
This  action  will  help  ensure  that  AHS 
is  not  introduced  into  the  United  States. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Flant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment 
Immediate  action  is  necessary  to 
prevent  the  introduction  of  CEM  and 
AHS  into  the  United  States. 

Because  prior  notice  and  otht-r  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  55;i 
to  make  it  effective  upon  publication  in 
the  Federal  Register.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rul»' 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulator- 
Flexibility  Act 

This  interim  rale  has  been  reviewed 
under  Executive  Order  12866. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  bv  E.xecutive 
Order  12866. 

This  interim  rule  will  help  protect 
horses  in  the  United  States  from  CEM 
and  AHS.  There  are  probably  between 
5.2  and  6.6  million  horses  in  the  United 
States.  The  total  value  of  U.S.  horses  is 
about  S8  billion  (SI. 430  each).  A  very 
small  fraction  (between  0.2  and  0.3 
percent,  based  upon  1991  to  1992 
figures)  of  those  horses  were  imported 
into  the  United  States. 

Except  for  the  Member  States  of  the 
EL',  the  affected  countries  export  ver>- 
few  horses  to  the  United  States.  Horses 
imported  into  the  United  States  from  the 
Member  States  of  the  EU  accounted  for 
under  10  percent  of  the  total  U.S.  horse 
imports  in  1991  and  1992.  From  1991  to 
1992.  the  United  States  imported  about 
32  horses  (less  than  0.2  percent  of  the 


total  U.S.  horse  imports)  from  countries 
whose  horses  will  be  prohibited  or 
restricted  for  the  first  time. 

The  horses  imported  from  the  affected 
countries  tend  to  be  higher-valued, 
purebred  horses.  These  horst^s.  worth  10 
to  20  times  more  than  the  average  price 
per  horse  from  the  rest  of  the  world,  are 
likely  to  continue  to  be  imported 
despite  any  additional  costs  related  to 
quarantine  and  testing.  Quarantine  and 
testing  of  horses  has  been  estimated  at 
S4.700  for  the  60-day  AHS  quarantine 
and  between  $1,200  and  SI, 500  for  the 
quarantine  and  testing  that  is  required 
for  CEM. 

The  U.S.  trade  in  horses  is  expected 
to  be  minimally  changed  by  this  rule, 
since  some  restrictions  already  apply  to 
the  impo.'lation  of  horses  into  the 
United  States  from  most  of  the  affected 
countries.  All  but  four  of  the  Member 
States  of  the  EU  are  already  included  in 
the  li.st  of  countries  where  CEM  exists. 
Two  of  those  four  are  affected  with  AHS 
and  are  already  subject  to  restrictions  on 
the  importation  of  their  horses  into  the 
United  States. 

We  are  not  aware  of  any  importers 
that  are  classified  as  small  businesses: 
however,  we  expect  the  effect  of  the  rule 
change  to  be  minimal  for  any  U.S. 
business,  large  or  small. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plnnl 
Health  !n.>^pection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  rev  iewed  under 
Executive  Order  12778,  Civil  Justice 
Refonn.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  no 
information  collection  or  recordkeepmg 
requirements  under  the  Papenvork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subjects  in  9  CFR  Part  92 

Animal  disease.  Imports.  Livestock. 
Poultrv'  and  poultry  products. 
Quarantine.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  92  is 
amended  as  follows: 


PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  L.S.C.  1306: 
21  use.  102-105.  111.  114a.  134a.  134b. 
134c.  134d.  134f.  135.  136.  and  136a;  31 
L'SC.9701:  7  CP'R  2.17.  2.51.  and  371.2(dl 

2.  In  §92.301,  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

§92.301     General  prohibitions;  exceptions. 

•         •         •         •         • 

(c)  (1)  Except  as  provided  in 
paragraph  (c)(2)  of  this  section, 
notwithstanding  the  other  provisions  of 
this  part  concerning  the  importation  of 
horses  into  the  United  States,  the 
importation  of  all  horses  from  the 
following  listed  countries  and  the 
importation  of  all  horses  that  have  been 
in  the  listed  countries  within  the  12 
months  im^mediately  preceding  their 
export  to  the  United  States  is  prohibited 
because  either  contagious  equine 
metritis  (CEM)  exists  in  the  listed 
countries  or  CEM  exists  in  countries 
that  trade  horses  freely  with  tlie  listed 
countries,  without  testing  for  CEM: 
Austria,  Belgium,  Bosnia  and 
Herzegovina,  Croatia,  Czech  Republic. 
Dcrunark,  Federal  Republic  of  Cermany. 
Finland,  France.  Guinea-Bissau,  Ireland, 
Italy.  Japan,  the  Member  States  of  the 
European  U'nion.  The  NeUierlands. 
Norway.  Slovakia,  Slovenia.  Sweden. 
Switzerland,  The  Former  Yugoslav 
Republic  of  Macedonia,  the  United 
Kingdom  (England.  Northern  Ireland. 
Scotland.  Wales,  and.the  Isle  of  Man), 
and  the  nonrecognized  ar(!as  of  the 
former  Yugoslavia  (Montenegro  and 
.Serbia). 

Note:  Montenegro  and  Serbia  h;no  assorted 
the  fonnation  of  a  joint  independent  State 
entitled  'The  Federal  Republic  of 
Yugoslavia,"  but  this  entity  has  not  been 
forr-.ally  recojjnized  as  a  Stale  by  thi"  l.nited 
States. 


§92.308    (Amended] 

3.  In  §  92.308,  paragraph  (a)(2),  the 
first  sentence  is  amended  by  adding  to 
the  list  of  countries,  in  alphabetical 
order,  the  following  countries:  "Oman."' 
'Qatar."  and  "the  United  Arab 
Emirates  " 
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[  one  in  Washington,  DC,  this  9th  day  of 
Nfty  1994. 

Lnnnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  94-11676  Filed  5-12-94;  8:45  am] 

B.LLING  CODE  3410-34-P 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  612 
RIN  3052-AB47 

Personnel  Administration 

AGENCY:  Farm  Credit  Administration. 
action:  Final  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FC^),  by  the  Farm 
Credit  Administration  Board  (Board), 
adopts  final  amendments  to  the 
regulations  relating  to  standards  of 
conduct  for  directors  and  employees  of 
Farm  Credit  System  (FCS  or  System) 
institutions,  excluding  the  Federal 
Agricultural  Mortgage  Corporation.  This 
action  results  from  a  reassessment  of  the 
rogulations  in  light  of  the  amendments 
to  tlie  Farm  Credit  Act  of  1971  (1971 
Act)  made  by  the  Agricultural  Credit 
Act  of  1987  (1987  Act)  and  the  findings 
of  a  review  required  by  section  514  of 
tliB  Farm  Credit  Banks  and  Associations 
Safety  and  Soundness  Act  of  1992  (1992 
Act).  The  final  rule  updates  the 
regulations  to  reflect  statutory  changes 
and  the  change  in  focus  of  the  FCA's 
regulatory  oversight  of  personnel 
matters.  In  addition,  the  final  rule 
enhances  and  clarifies  the  regulations  to 
ensure  that  they  fulfill  the  purposes  of 
section  514  of  tie  1992  Act  relative  to 
the  reporting  of  financial  information 
end  potential  conflicts  of  interest. 
EFFECTIVE  DATE:  The  regulations  shall 
become  effective  upon  the  expiration  of 
301  days  after  publication  during  which 
either  or  both  houses  of  Congress  are  in 
session  or  December  31,  1994, 
whichever  is  later.  Notice  of  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  J.  Hays,  Policy  Analyst,  Pohcy 
'Development  and  Planning  Division. 
Office  of  Examination,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090.  (703)  883^498,  TDD  (703)  883- 
4444, 
or 
Dorothy  J.  Acosta,  Assistant  General 
Counsel,  Regulatory  Operations 
Division.  Office  of  General  Counsel, 
Farm  Credit  Administration,  McLean, 
VA  22102-5090,  (703)  883-4020,  TDD 
(703) 883-4444. 


SUPPLEMENTARY  INFORMATION:  On  August 
19,  1993,  the  FCA  proposed 
amendments  to  its  regulations  relating 
to  standards  of  conduct  for  directors  and 
employees  of  System  institutions.  See 
58  FR  44139.  The  final  regulations 
retain  much  of  the  content  of  the 
existing  and  proposed  regulations,  but 
strengthen  and  clarify  them,  expanding 
some  of  the  provisions  and  rela.xing 
others. 

The  final  regulations  also  address  the 
concerns  and  suggestions  received  on 
the  proposed  regulations  during  the 
comment  period,  which  expired  on 
September  30,  1993.  The  FCA  received 
seven  comment  letters  on  the  proposed 
regulations  during  the  comment  period. 
Three  letters  were  submitted  by  System 
banks,  three  by  System  associations,  and 
one  by  the  Farm  Credit  Council  (FCC) 
on  behalf  of  its  member  banks  and  the 
Federal  Farm  Credit  Banks  Funding 
Corporation.  These  comments  and  the 
FCA  responses  are  summarized  below. 

In  addition  to  comments  received 
during  the  comment  period,  three  letters 
were  received  concerning  the  proposed 
amendments  that  have  also  been 
considered  by  the  FCA  Board.  Two 
comment  letters  pertaining  to  the 
proposed  standards-of-conduct 
regulations  were  received  pursuant  to 
the  FCA's  request  for  comments  on 
regulatory  burden,  published  in  the 
Federal  Register  on  June  23, 1993.  See 
58  FR  34003.  These  comments  related  to 
reporting  requirements  and  are  similar 
to  the  comments  received  during  the 
comment  period  for  the  proposed 
rogulations.  They  are  summarized  and 
addressed  in  the  Board's  response  to 
comments  relating  to  reporting  that 
were  received  during  the  comment 
period  for  the  proposed  regulations.  One 
letter  was  received  from  an  association 
fis  a  followup  to  a  meeting  held  in 
Dallas,  Texas,  between  FC^'s  Board  and 
senior  management  and  directors  and 
officers  of  FCS  associations.  The 
association  expressed  a  concern 
regarding  the  ability  to  attract  and  retain 
qualified  directors  if  they  are  prohibited 
from  purchasing  acquired  property  as 
proposed.  The  FCA  received  numerous 
comments  on  this  prohibition  and  the 
Board's  response  appears  later  in  the 
preamble. 

General  Comments 

Two  comments  were  received 
concerning  the  effective  date  of  the 
amendments.  The  FCC  urged  the  FCA  to 
allow  sufficient  lead  time  between 
publication  of  the  final  regulations  and 
the  effective  date  to  permit  boards  of 
directors  the  opportunity  to  consider 
carefully  the  many  policy  judgments 
that  are  left  to  their  discretion  by  the 


regulations.  Another  comment 
recommended  an  effective  date  no 
earlier  than  January  1, 1995,  suggesting 
that  existing  regulations  and  policies 
\\ould  continue  to  provide  adequate 
direction  and  control  in  the  interim. 

The  Board  agrees  that  there  should  be 
sufficient  lead  time  to  revise  policies, 
especially  in  view  of  changes  made  in 
the  final  regulations  in  response  to 
comments.  Although  the  final 
regulations  are  substantially  changed 
from  the  proposed  regulations  in 
response  to  the  comments,  the  Boa;d 
believes  that  with  the  delayed  effective 
date  the  public  will  have  ample 
opportunity  to  further  review  the 
regulations  and  bring  any  obser\'ations 
to  the  Board's  attention  prior  to  the 
effective  date  of  the  regulations.  As 
always,  the  Board  will  consider  requests 
for  further  clarification  of  or 
amendments  to  the  regulations  prior  to 
or  after  their  effective  date. 
Consequently,  the  Board  adopts  final 
regulations  wnth  a  delayed  effective  date 
not  earlier  than  December  31.  1994. 

One  commenter  stated  that  the 
proposed  regulations  would  result  in  a 
regulatory  burden  and  that  while  some 
improvement  in  clarity  and  flexibility  is 
offered,  the  benefits  do  not  appear 
commensurate  with  the  time  and  cost  of 
implementing  the  changes.  The 
commenter  also  stated  that  conflicts  of 
Interest  have  not  been  improperly  or 
inadequately  handled  and  that  there  is 
no  reason  to  believe  the  proposed 
changes  will  provide  any  significant 
improvement  in  avoiding,  handling,  or 
reporting  conflict-of-interest  situations 
where  an  institution  has  been 
complying  with  the  present  regulations. 
According  to  the  commenter.  the 
proposed  regulations  would  require 
substantial  effort  to  revamp  policies  and 
procedures. 

The  FCA  Board  has  not  undertaken 
this  revision  of  the  standards-of-conduct 
regulations  because  of  improper  or 
inadequate  handling  or  reporting  of 
conflicts  of  interest.  Rather,  as  noted 
earlier,  the  revision  is  intended  to 
update  the  regulations  to  reflect 
statutor\'  changes  and  a  change  in  the 
focus  of  the  FCA's  regulatory  oversight 
of  personnel  matters,  as  well  as  to 
respond  to  section  514  of  the  1992  Act. 
While  the  FCA  recognizes  that  the 
revamping  of  policies  and  procedures 
requires  substantial  effort,  the  final 
regulations  attempt  to  minimize  any 
burden  by  providing  a  delayed  effective 
date.  Also,  the  FCA  has  adjusted  the 
proposed  regulations  in  response  to 
comments  where  it  was  possible  to 
achieve  its  objectives  by  less 
burdensome  means.  The  final 
rogulations  place  more  responsibility  on 
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the  institutions  and  their  officers  and 
directors  for  identifying  possible 
sources  of  conflict  and  developing 
adequate  controls,  but  also  offer  more 
flexibility  for  developing  procedures 
that  effectively  address  significant 
conflicts  without  imposing  burdensome 
requirements  that  are  ineffective  in 
preventing  conflicts  of  interest.  While 
this  will  initially  require  more  work,  the 
FCA  believes  that  it  is  a  more  effective 
approach  to  conflicts  of  interest  and  that 
it  more  appropriately  reflects  the  focus 
of  the  responsibility  for  preventing 
conflicts  of  interest  and  the  rcle  of  the 
FCA  as  regulator. 

Another  commenter  supported  four  of 
the  primary  FCA  policy  objectives, 
namely:  (1)  Enhancing  each 
association's  accountability  for  sound 
standards-of-conduct  programs;  (2) 
maintaining  high  standards  of  conduct 
to  ensure  the  proper  performance  of 
System  business;  (3)  holding  directors 
and  employees  to  the  same  standard 
where  the  potential  for  conflict  is  the 
same;  and  (4)  establishing  that  the 
internal  corporate  matters  of  devotion  of 
time  to  official  duties,  political  activity, 
nepotism,  exchange  of  gifts,  and 
improper  use  of  official  property  are 
best  lef^  to  each  institution's  board  of 
directors  to  oversee  through  the 
implementation  of  a  standards-of- 
conduct  policy.  However,  the 
commenter  disagreed  with  the  proposed 
strict  prohibition  of  a  director 
purchasing  property  acquired  by  the 
institution  through  foreclosure.  The 
Board's  response  to  this  comment  is 
addressed  in  detail  later  in  the 
preamble. 

Section-by-Section  Analysis  of 
Comments  Received 

The  following  narrative  summarizes 
the  comments  received  on  the  various 
sections  of  the  regulations  during  the 
comment  period,  in  response  to  the 
Regulatory  Burden  Notice,  and  as  a 
followup  to  the  Dallas  meeting,  and 
provides  the  Board's  response  to  those 
comments. 

Section  612.2130— Definitions 

While  no  comments  were  received 
regarding  the  proposed  changes  to  this 
section,  the  FCC  provided  comments  on 
the  definitions  in  the  existing 
regulations  for  "controlled  entity"  and 
"officer"  and  requested  the  FCA  to 
define  the  terms  "financially  obligated" 
and  "business  proprietor"  to  clarify  how 
the  prohibitions  in  proposed 
§§  612.2140(gl  and  612.2150(h)  are 
intended  to  interface. 

The  FCC  recommended  changing  the 
definition  of  "controlled  entity"  to  one 
similar  to  that  used  in  the  attribution 


rules  of  the  lending  limit  regulations. 
See  12  CFR  614.4358(a)(3).  Specifically, 
this  would  increase  the  5-percent 
threshold  for  control  in  existing 
regulations  to  a  50-percent  threshold 
The  FCC  believes  that  5-percent 
owTiership  is  a  very  stringent  and 
perhaps  unrealistic  test  of  control,  and 
that  the  term  "controlling  influence," 
without  a  higher  threshold  is  perhaps 
too  vague  to  be  meaningful. 

The  Board  does  not  believe  that  the 
definition  of  control  in  the  lending  limit 
regulations  is  an  appropriate  definition 
for  standards-of-conduct  regulations. 
The  purpose  of  the  definition  of  control 
in  the  lending  limit  regulations  is  to 
identify  when  borrowers  are  so  related 
that  they  should  be  regarded  as  a  single 
credit  risk.  The  purpose  of  the 
definition  of  control  in  the  standards-of- 
conduct  regulations  is  to  identify  when 
an  interest  is  so  significant  that  if  an 
individual  were  to  act  on  a  matter 
concerning  the  related  party,  there 
would  be  an  appearance  of  a  conflict  of 
interest.  Consequently,  the  FCA  believes 
that  the  control  threshold  for  standards 
of  conduct  should  be  much  lower  than 
the  control  threshold  for  the  purposes  of 
lending  limits.  Control  thresholds  used 
in  regulations  directed  at  conflicts  of 
interest  are  typically  much  lower.  For 
example,  the  Securities  and  Exchange 
Commission  requires  disclosure  of 
certain  transactions  with  the  institution 
of  individuals  owning  5  percent  or  more 
of  a  class  of  the  institution's  stock.  The 
Comptroller  of  the  Currency,  the  Federal 
Deposit  Insurance  Corporation,  and  the 
Office  of  Thrift  Supervision  have  similar 
requirements  for  institutions  they 
regulate  that  are  pubUc  companies 
required  to  register  under  the  Securities 
Exchange  Act  of  1934.  The  Comptroller 
imposes  similar  disclosure  requirements 
on  all  national  banks  when  they  sell 
their  securities,  whether  or  not  they  are 
public  companies.  The  phrase 
"exercises  a  controlling  influence"  is 
intended  as  a  catch-all  to  capture  those 
situations  in  which  a  person  does  not 
meet  the  objective  control  tests,  but  for 
some  other  reason  has  the  power  to 
control  the  management  of  the  entity's 
policies.  This  term  is  a  common 
component  of  control  definitions  and 
has  long  been  a  component  of  the  part 
612  definition  of  control  without 
causing  a  particular  problem.  The 
definition  is  used  to  determine  when  a 
director  or  officer  must  recuse  him  or 
herself  and  in  the  reporting  provisions, 
both  of  which  are  direct  responsibilities 
of  directors  and  employees.  Such 
persons  are  likely  to  know  when  they 
are  in  a  position  to  control  management 
of  the  entity's  policies,  and.  if  in  doubt. 


should  err  on  the  side  of  recusal  and 
reporting.  For  the  reasons  stated  above, 
no  change  has  been  made  to  the 
definition  of  "controlled  entity." 

The  FCC  suggested  that  the  position 
of  chief  executive  officer  be  added  to  the 
definition  of  "officer"  since  a  number  of 
System  institutions  have  both  a 
president  and  a  chief  executive  officer. 
or  a  chief  executive  officer  rather  than 
a  president.  The  Board  adopts  this 
suggestion  and  also  adds  specific 
references  to  chief  operating  officers, 
chief  financial  officers,  and  chief  credit 
officers. 

On  a  related  issue,  the  FCC 
questioned  whether  an  association's 
contracting  with  its  supervising  bank  for 
a  Standards  of  Conduct  Officer  would 
violate  the  joint  employee  provisions  of 
§612.2157.  To  clarify  that  it  would  not, 
unless  the  person  otherwise  satisfies  the 
definition  in  §  612.2130(m),  the  term 
"Standards  of  Conduct  Officer"  is 
changed  to  the  "Standards  of  Conduct 
Official"  in  the  final  regulations. 

The  FCC  recommended  that  the  term 
"financially  obligated"  be  defined,  and 
that  prohibited  "financially  obligated" 
transactions  be  more  clearly 
distinguished  from  business 
relationships  that  are  permissible. 

The  final  regulations  define 
"financially  obligated  with"  to  mean 
having  a  joint  legally  enforceable 
obligation  with,  being  financially 
obligated  on  behalf  of  (contingently  or 
otherwise),  having  an  enforceable  legal 
obligation  secured  by  a  property  owned 
by  another,  or  owning  property  that 
secures  an  enforceable  legal  obligation 
of  another.  The  Board's  revision  to 
§§  612.2140(g)  and  612.2150(h) 
responds  to  the  request  to  distinguish 
permissible  business  relationships  from 
prohibited  "financially  obUgated  with" 
relationships  and  is  discussed  below 
under  those  sections. 

As  a  result  of  this  revision,  the  term 
"business  proprietor"  is  no  longer  used 
in  the  regulations  and  its  definition  has 
been  deleted.  In  addition,  to  avoid  any 
possible  confusion  relative  to  reporting 
requirements,  the  definition  for  the  term 
"business  relationship"  or  "transacts 
business"  has  been  deleted  in  the  final 
rule. 

The  definition  of  "ordinary  course  of 
business"  in  the  final  regulations  has 
been  added  as  described  in  the 
discussion  of  §612.2140. 

The  definition  of  "family"  has  been 
clarified  to  spell  out  more  specifically 
those  persons  included  under  the 
phrase  "and  each  person  having  such 
relationships  by  marriage." 
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S^tion  612.2135— Director  and 
Employee  Responsibilities  and 
Conduct — Generally 

No  comments  were  received  on  this 
section  and  it  is  adopted  as  proposed. 

Section  612.2140— Directors- 
Prohibited  Conduct 

The  Board  proposed  to  adopt  some  of 
the  specific  prohibitions  apphcable  to 
employees  and  specifically  requested 
comments  on  whether  these 
prohibitions  would  operate  too 
restrictively  on  directors.  A  number  of 
comments  were  received.  The  majority 
of  commenters  opposed  the  proposed 
prohibition  in  paragraph  (f)  of  this 
section  concerning  a  director's 
purchasing  property  ovraed  by  the 
director's  institution  or  an  institution  it 
supervises  or  is  supervised  by  during 
the  preceding  12  months  when  such 
property  was  acquired  through 
foreclosure  or  similar  action.  The  FCC 
asjserted  that  a  strict  prohibition  would 
make  it  more  difficult  to  attract  or  retain 
qualified  directors  and  suggested  that 
such  purchases  be  permitted  on  an 
institution-by-institution  basis 
depending  on  whether  the  institution 
has  adequate  controls  in  place  to  ensure 
that  directors  do  not  receive  an 
advantage  or  favoritism  over  other 
prospective  purchasers.  Other 
commenters  suggested  that  there  are  less 
restrictive  alternatives  available  to  avoid 
real  or  apparent  conflicts  of  interest  and 
ensure  continued  public  confidence  in 
the  System.  One  alternative  offered  was 
a  general  prohibition  on  acquired 
property  purchases  by  directors  except 
by  public  auction  or  open  competitive 
bidding.  The  commenters  also  disagreed 
that  the  potential  for  conflicts  of  interest 
is  as  great  for  directors  as  it  is  for 
employees. 

After  additional  consideration  of  the 
issues  in  light  of  the  public  comments, 
the  Board  has  concluded  that  a  total 
prohibition  of  director  purchases  of 
acquired  property  may  be  overly 
restrictive.  Directors  of  Farm  Credit 
Banks,  associations,  and  certain 
directors  of  agricultural  credit  banks, 
except  outside  directors,  are  required  to 
be  farmers,  ranchers,  or  producers  or 
harvesters  of  aquatic  products,  and  as 
such  may  want  to  acquire  additional 
land  that  becomes  available  in  their 
communities.  Restrictions  on  their 
ability  to  acquire  land  that  becomes 
available  for  sale  from  the  institution 
while  they  are  ser\ing  as  director  could 
be  a  serious  disincentive  for  a  successful 
individual  to  serve  as  a  director.  On  the 
other  hand,  the  potential  for  conflict  is 
especially  serious  where  there  is  strong" 
motivation  for  acquiring  property 


owned  by  the  institution.  Therefore,  it  is 
important  that  there  be  adequate 
controls  in  place  to  ensure  that  the 
director's  impartiality  is  not  impaired 
and  that  the  director  does  not  use  his  or 
her  position  to  gain  some  advantage  in 
acquiring  property.  The  final  regulations 
do  not  prohibit  such  acquisitions,  but 
require  that  the  property  be  purchased 
at  public  auctions  or  in  open 
competitive  bidding.  In  addition,  to 
avoid  the  appearance  of  conflict,  it  is 
important  that  a  director  interested  in 
acquiring  such  property  not  participate 
in  deliberations  or  decisions  concerning 
foreclosure  or  disposition  of  that 
property.  Therefore,  the  final 
regulations  prohibit  a  director  from 
acquiring  such  property,  even  through 
public  auction  or  competitive  bidding,  if 
he  or  she  has  participated  in  the 
decision  to  foreclose  or  dispose  of  the 
property  or  in  establishing  the  terms  of 
the  sale. 

The  FCC  recommended  that  there  be 
an  additional  exception  in  paragraph  (g) 
of  this  section  imder  which  an 
otherwise  prohibited  transaction  would 
be  permissible  if  approved  by  the 
Standards  of  Conduct  Official. 
Paragraph  (g)  of  the  proposed 
regulations  prohibited  lending 
transactions  between  directors  and  other 
directors,  employees  or  borrowers,  but 
excepts  loans  between  family  members, 
loans  made  in  an  official  capacity,  and 
transactions  in  the  ordinary  course  of 
business,  as  defined.  The  commenter 
recommended  that  the  suggested 
approval  be  based  upon  a  determination 
that  the  transaction  does  not  present  any 
significant  risk  of  impairing  the 
director's  (or  employee's)  ability  to 
perform  his  or  her  duties  with 
impartiality  and  in  compliance  witli 
regulations. 

After  considering  the  comment  and 
the  likelihood  that  the  institutions 
themselves  are  in  the  best  position  to 
know  what  is  in  the  ordinary  course  of 
business  in  the  local  business 
environment,  the  Board  concluded  that 
the  suggestion  had  merit  as  a 
substitution  for  the  ordinary  course  of 
business  exception.  However,  the  Board 
believes  that  there  should  be  a 
regulatory  standard  against  which  such 
determinations  can  be  evaluated  that 
will  provide  a  measure  of  uniformity 
among  FCS  institutions.  The  Board 
concluded  that  some  relief  from  the 
prohibition  is  appropriate  when  the 
transaction  is  so  insignificant  in  amount 
as  not  to  create  the  appearance  of  a 
confiict  in  thf^  eyes  of  a  reasonable 
person  or  is  an  ordinary  course  of 
business  transaction  that  is  not  on 
preferential  terms. 


Therefore,  in  the  final  regulations  the 
proposed  ordinary  course  of  business 
exception  has  been  replaced  by  a 
provision  that  essentially  allows  the 
Standards  of  Conduct  Officer  to  grant  a 
waiver  where:  (1)  The  amount  of  the 
transaction  is  so  immaterial  that  it 
would  not  cause  a  reasonable  person 
with  knowledge  of  the  relevant  facts  to 
question  the  impartiality  or  objectivity 
of  the  director  in  performing  his  or  her 
official  duties;  or  (2)  where  the 
transaction  is  in  the  ordinary  course  of 
business;  provided  the  director  recuses 
him  or  herself  from  any  matter  affecting 
the  financial  interest  of  the  other  party 
to  the  transaction.  "Ordinary  course  of 
business"  is  defined  to  mean  a 
transaction  with  a  person  who  is  in  the 
business  of  offering  the  goods  or 
services  that  are  the  subject  of  the 
transaction  on  terms  that  are  not 
preferential  or  a  transaction  between 
two  persons  who  are  in  business 
together  that  is  incident  to  the  business 
they  conduct  together.  A  "preferential" 
transaction  is  one  that  is  not  on  the 
same  terms  as  those  available  for 
comparable  transactions  with  other 
persons  who  are  not  officers  and 
directors  of  System  institutions.  The 
Standard  of  Conduct  Official's 
determination  that  either  of  the 
circumstances  warranting  an  exception 
exists  must  be  documented  and  is 
subject  to  the  recordkeeping 
requirements,  unless  the  transaction 
falls  within  any  materiality  thresholds 
for  various  types  of  transactions  or 
specific  ordinary  course  of  business 
guidelines  established  by  the  Board's 
standards-of-conduct  policy.  While  not 
applicable,  the  Uniform  Standards  of 
Ethical  Conduct  for  Executive  Branch 
Employees  may  be  useful  as  a  resource 
in  determining  such  poUcy  guidelines. 

The  Board  believes  that  this  change 
responds  to  the  FCC's  concern  that  a 
deferral  of  payment  may  be  construed  as 
a  loan  and  the  concern  that  the 
exclusion  in  the  proposed  regulation 
may  fail  to  reach  transactions  between 
an  elected  director  (or  employee)  who  is 
a  borrower  and  an  institution's  outside 
director. 

The  FCC  recommended  that  the  FCA 
explain  its  rationale  for  prohibiting 
employees  from  being  financially 
obligated  with  directors,  other 
employees,  and  borrowers,  but  having 
no  similar  prohibition  for  directors. 

The  FCA  believes  there  is  a  greater 
potential  for  conflict  for  employees  in 
having  these  types  of  relationships  with 
borrowers  because  employees  are  in  a 
position  to  have  a  more  direct  influence 
on  the  institution's  dealings  with  the 
borrower.  Also,  since  directors  (except 
outside  directors)  are  statutorily 
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required  to  be  borrower/stockholders, 
such  a  restriction  could  constitute  an 
inappropriate  restraint  on  the  abiUty  of 
directors  to  pursue  their  primary 
occupation.  However,  in  light  of  the 
greater  flexibility  granted  in  the  final 
regulation  to  define  an  exception  to  the 
prohibition  on  lending  transactions,  the 
Board  believes  that  the  institution  can 
make  appropriate  distinctions  in  its 
policies  to  reflect  the  greater  potential 
for  conflict  among  employees  and  the 
impact  of  the  prohibition  on  the  abiUty 
of  the  director  to  pursue  his  or  her 
primary  occupation.  Therefore,  the  final 
regulations  make  the  prohibition  for 
directors  congruent  with  the  employee 
prohibition  by  including  "financially 
obligated  with"  transactions  within  the 
scope  of  the  prohibition.  See  §  612.2150 
for  discussion  of  the  comments  on  this 
prohibition  for  employees.  In  addition, 
the  final  regulation  expands  the  family 
loan  transaction  exception  to  include 
any  person  residing  in  the  director's 
household  and  relies  on  recusal  to 
prevent  conflicts  of  interest. 
Accordingly,  the  recusal  provision  in 
§  612.2140(a]  is  expanded  to  include 
any  person  residing  in  the  director's 
household  and  to  include  a  specific 
reference  to  business  partners. 

Section  612.2145 — Director  Reporting 

The  F(X  believes  the  requirement  to 
disclose  the  name  of  any  relative  or 
entity  controlled  by  a  relative  that 
transacts  business  with  the  institution 
or  an  institution  supervised  by  the 
institution  is  overly  broad.  The  FCC 
suggested  that  the  definition  of 
"relative."  for  purposes  of  disclosure 
under  §§  612.2145(b)(1)  and 
612.2155(b)(1).  be  limited  to  immediate 
family  members  as  defined  in  part  620 
of  this  chapter.  Section  620.1(e)  of  this 
chapter  defines  "immediate  family 
member"  to  mean  spouse,  parents, 
siblings,  children,  mothers-  and  fathers- 
in-law.  brothers-  and  sisters-in-law.  and 
sons-  and  daughters-in-law.  In  addition, 
the  FCC  commented  that  it  is  e.xtremely 
difficult  for  a  director  to  disclose  a  list 
of  borrowers  with  whom  the  director  or 
the  director's  entity  transacts  business, 
since  if  the  director  is  not  involved  in 
the  day-to-day  operations  of  the 
business,  he  or  she  will  have  little  or  no 
knowledge  of  the  people  who  conduct 
business  with  the  director's  entity.  Also, 
a  director  may  not  know  that  the 
individual  or  entity  is  a  borrower.  The 
FCC  assumed  that  this  was  not  the 
intention  of  §612.2145  and  that  the 
requirement  to  disclose  "to  the  best  of 
his  or  her  knowledge  after  reasonable 
inquiry"  was  designed  to  address  this 
problem.  However,  the  FCC 
recommended  that  the  requirement  of 


"reasonable  inquiry"  be  deleted,  noting 
that  it  is  difficult  to  know  what 
reasonable  inquiry  is  in  any  particular 
case.  The  FCC  also  suggested  that 
directors  be  required  to  disclose  only 
those  business  relationships  with 
borrowers  that  are  other  than  ordinary' 
course  of  business  relationships, 
unusually  large  transactions,  ongoing 
contractual  relationships,  or 
transactions  with  nonstandard  terms 
and  conditions,  or  terms  other  than 
those  arrived  at  through  arm's-length 
negotiations.  The  FCC  argued  that  any 
appearance  of  conflict  wouldlxj 
eliminated  by  the  knowledge  that 
neither  the  director  nor  the  borrower 
received  special  terms.  The  FCC  also 
recommended  that  each  institution  be 
allowed  the  opportunity  to  define 
transactions  other  than  in  the  ordinary- 
course  of  business  within  the  above 
parameters.  The  FCC  also  commented 
that  it  is  difficult  to  understand  how  a 
director's  position  can  be  compromised 
by  the  mere  fact  that  a  borrower  does 
business  with  the  director  or  an  entity 
owned  by  the  director. 

Some  of  the  FCC's  comments  appear 
to  reflect  a  misunderstanding  of  the 
requirements  of  both  proposed  and 
existing  regulations.  Neither  the 
proposed  regulations  nor  existing 
regulations  require  the  reporting  of 
transactions  with  borrowers.  The 
projx>sed  regulations  merely  require  the 
disclosure  of  the  name  of  any  relative  or 
any  entity  in  which  the  director  has  a 
financial  interest  if  the  relative  or  entity 
transacts  business  with  borrowers. 
Transacting  business  with  borrowers  is 
the  standard  that  narrows  the  class  of 
persons  or  entities  a  director  must 
report.  An  institution  could,  for 
instance,  require  instead  the  reporting  of 
the  names  of  all  entities  in  which  a 
director  or  employee  has  a  financial 
interest,  irrespective  of  whether  such 
entities  transact  business  with 
borrowers.  Such  a  requirement  would 
require  more  reporting,  but  might  be 
easier  for  the  individuals  required  to 
report.  The  regulatory  requirement  is  a 
minimum  requirement.  The  FCA 
encourages  boards  to  require  sufficient 
reporting  to  permit  adequate  monitoring 
of  potential  conflicts. 

After  considering  the  comments  on 
the  reporting  requirements,  the  final 
regulations  have  been  modified  in 
several  ways  in  response  to  revisions  to 
the  prohibited  conduct  sections  and  in 
an  effort  to  ease  any  unnecessary  burden 
the  proposed  regulations  might  have 
entailed.  The  final  regulations  permit 
the  institution  greater  flexibility  to 
determine  the  applicability  of  the 
prohibition  on  lending  transactions 
among  directors,  employees,  and 


borrowers  and  relies  more  heavily  on 
recusal  as  a  means  of  resolving  conflicts 
of  interest  than  the  existing  regulations 
or  the  proposed  regulations.  Since  the 
FCA  believes  that  the  reporting 
requirements  should  provide  the 
institution  sufficient  information  for  the 
institution  to  determine  when  recusal 
rather  than  prohibition  is  appropriate, 
an  effort  has  been  made  to  make  the 
reporting  requirements  parallel  the 
recusal  provisions. 

The  final  regulations  do  not  narrow 
the  definition  of  "relative"  as  suggested. 
To  do  so  would  narrow  the  scope  of  the 
exception  from  the  lending  and 
borrowing  prohibition  and  the  reach  of 
the  recusal  provision.  The  suggesteu 
narrowing  would  have  deleted  "aunts, 
uncles,  nephews,  nieces,  and 
grandchildren,"  and  these  relationships 
are  often  close  enough  that  it  would  be 
unreasonable  to  restrict  borrowing  and 
lending  between  family  members  when 
such  family  members  are  borrowers. 
Similcu-ly.  these  relationships  are  often 
close  enough  that  it  is  not  unreasonable 
to  require  recusal  ft-om  matters  affecting 
their  interests.  However,  the  standard 
for  reporting  the  names  of  relatives  in 
the  final  regulations  is  whether  the 
individual  "knows  or  has  reason  to 
know"  that  a  relative  or  entity  transacts 
business  w  ith  the  institution  or  a 
supervised  institution  or  a  borrower  of 
such  institutions.  The  "knows  or  has 
reason  to  know"  standard  is  adopted  to 
address  concerns  that  "to  the  best  of  his 
or  her  knowledge  after  reasonable 
inquiry"  imposes  a  duty  to  inquire,  the 
reasonableness  of  which  could  lead  to 
disputes.  The  "knows  or  has  reason  to 
know"  standard  is  a  common  legal 
standard  that  is  used  to  ensure  that  a 
person's  assertion  about  the  state  of  his 
or  her  knowledge  can  be  challenged  in 
circumstances  in  which  any  reasonable 
person  would  be  deemed  to  have 
knowledge.  The  "actual  knowledge"      • 
standard  suggested  by  the  FCC  is  not 
adopted  because  it  does  not  allow  any 
basis  for  the  FCA  to  question  a  director's 
assertion  regarding  his  or  her  subjective 
state  of  mind  even  in  the  most  obvious 
circumstances. 

The  reporting  requirements 
supporting  the  disclosure  requirements 
of  part  620  of  this  chapter  have  been 
more  narrowly  focused  in  the  final 
regulations  on  information  needed  by 
the  institution  to  make  appropriate 
disclosures  under  part  620  of  this 
chapter,  and  more  clearly  specify  the 
information  required  to  be  reported.  In 
addition,  the  final  regulations  also 
permit  greater  flexibility  in  determining 
the  frequency  of  reporting  for  matters 
required  to  be  reported,  other  than 
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matters  that  are  required  to  be  reported 
forpart  620  of  this  chapter. 

Tne  FCC  also  recommended  that  t>ie 
reporting  requirement  for  a  director  or 
employee  who  becomes  or  plans  to 
become  involved  in  any  relationship, 
t'-ansartion,  or  activity  that  is  required 
to  be  reported  or  could  constitute  a 
conflict  of  interest  be  expanded  to 
require  the  Standards  of  Conduct 
Official  to  determine  v\  bother  such 
involvement  is,  in  fact,  a  conflict  of 
interest.  The  Board  has  adopted  the 
FCC's  suggestion  in  the  final  regulations 
and  has  also  added  a  requirement  that 
the  determination  specify  what  controls, 
such  as  recusal,  are  necessar)'  to  ensure 
that  the  appearance  of  conflict  is 
mihimized. 

A  commenter  noted  that  the  proposed 
requirement  that  all  new  directors 
report  all  matters  listed  in  the  director 
reporting  section  within  1  month  after 
election  or  appointment  perpetuates  the 
present  reporting  redundancy  involving 
a  director  candidate's  disclosure.  In 
response  to  this  concern,  the  final 
regulations  require  reporting  only  if  no 
disclosure  was  made  as  a  director 
candidate  under  part  620  of  this  chapter 
within  the  preceding  180  days,  as  this 
would  be  considered  sufficient 
disclosure. 

Section  612.2150— Employees— 
Prdhibited  Conduct 

Comments  were  received  from  the 
FCC  regarding  the  prohibition  against 
employees  borrowing  from,  lending  to, 
or  becoming  financially  obligated  with 
or  on  behalf  of  a  director,  employee,  or 
agent  of  the  employing,  supervising,  or 
a  supervised  institution  or  a  borrower  or 
loan  applicant  of  the  eniplo>'ing 
institution.  The  FCA  also  considered  the 
appropriateness  of  the  FCC's  comments 
on  the  parallel  director  prohibition  for 
the  employee  prohibition.  The  FCC 
recommended  that  there  be  an 
additional  exception  under  which  an 
otherwise  prohibited  transaction  would 
be  permissible  if  approved  by  the 
Standards  of  Conduct  Official  after  a 
determination  that  the  transaction  does 
not  present  any  significant  risk  of 
impairing  the  director's  or  employee's 
ability  to  perform  his  or  her  duties  with 
impartiality  and  in  compliance  with  the 
regulations. 

The  FCA  concluded  that  the  same 
modification  that  was  made  to 
§  612.2140(g)  should  be  made  to  the 
employee  prohibition.  See  discussion 
above. 

Both  banks  that  commented  objected 
to  the  relaxation  of  the  prohibition  in 
§612.2150(j)  against  employees  acting 
as  real  estate  agents  or  brokers  because 
of  a  strong  potential  for  creating 


conflicts  of  interest,  especially  for  staff 
appraisers.  In  addition,  one  commenter 
observed  that  such  a  relaxation  would 
be  inconsistent  with  the  functional 
independence  required  by  FCA 
appraisal  regulations.  Another 
commenter  asserted  that  the  phrase  "for 
the  employee's  own  account"  is  unclear 
and  suggested  substituting  "intended  for 
the  employee's  own  or  immediate 
family  use." 

In  view  of  the  commenters'  concerns 
and  assurance  that  the  prohibition  is  not 
a  particularly  burdensome  requirement 
for  staff  appraisers,  the  FCA  has  decided 
not  to  adopt  the  appraiser  exception  at 
this  time.  In  addition,  the  final 
regulations  substitute  "intended  for  the 
use  of  the  employee,  a  member  of  the 
employee's  family,  or  a  person  residing 
in  the  employee's  household"  for  "for 
the.employee's  outi  account."  to  clarify 
tha:  the  latter  term  was  not  intended  to 
permit  an  employee  to  act  as  an  agent 
or  broker  for  commercial  purposes. 

Section  612.2155— Employee  Reporting 

The  FCC  commented  that  the  scope 
and  frequency  of  reports  required  by 
§  612.2155  are  unwarranted,  unduly 
burdensome,  and  unduly  costly  below 
the  senior  officer  level,  the  FCC 
recommended  that  the  FC\  distinguish 
between  senior  officers  and  other 
employees  in  the  reporting 
requirements.  The  FCC  stated  that,  in  its 
judgment,  reports  by  non-senior  officers 
when  hired  and  biennially  thereafter  are 
fully  adequate,  especially  since 
employees  are  required  to  report 
covered  activities  as  they  occur  in  the 
interim.  They  also  recommended  that 
'the  FCA  remove  the  specific  reporting 
requirements  and  require  institutions  to 
establish  reporting  procedures  to  ensure 
that  relationships  and  activities  subject 
to  the  regulations  are  properly  disclosed 
and  acted  upon. 

The  FCC  conmsented  on  proposed 
paragraph  (b)(1)  of  tliis  section,  which 
requires  employees  to  file  an  annual 
statement  disclosing  the  name  of  any 
relative  or  entity  controlled  by  relatives 
that  transact  business  with  the 
institution  or  any  institution  super\'ised 
by  the  institution.  The  concern  raised 
was  that  the  disclosure  is  to  be  based 
not  only  on  actual  knowledge,  but  also 
upon  reasonable  inquiry.  This  was 
considered  to  be  unreasonably  broad  in 
view  of  the  definition  of  "relative." 
because  many  such  relatives  may  be 
virtual  strangers  to  the  employee  in 
question  and  it  is  difficult  to  know  w  hat 
reasonable  inquiry  is  in  any  particular 
case.  The  FCC  also  suggested  that 
"relative"  for  purposes  of  disclosure  be 
limited  to  immediate  family  members, 
as  defined  in  §  620.1(e)  of  this  chapter. 


The  same  modifications  that  were 
made  to  the  director  reporting  sections 
have  been  made  to  the  employee 
reporting  sections  in  the  final 
regulations.  Fart  620  reporting 
requirements  are  focused  on  matters  not 
aheady  within  the  institution's 
knowledge  and  specifically  restricted  to 
employees  who  are  subject  to  disclosure 
requirements,  namely  senior  officers,  as 
defined  in  part  620  of  this  chapter.  The 
final  regulations  allow  the  institution  to 
determine  employee  reporting 
frequency  for  matters  not  required  for 
part  620  disclosures,  but  the  institution 
must  establish  reporting  requirements 
sufficient  to  permit  the  effective 
enforcement  of  the  regulations  and  the 
standards-of-conduct  poficy.  This  will 
allow  institutions  to  exclude  certain 
individuals  or  classes  of  individuals 
from  the  reporting  requirement  based  on 
the  functions  the  employee  performs. 
For  instance,  positions  where  there  is  a 
substantial  degree  of  sup€r\ision  and  a 
low  level  of  responsibility  may  make  the 
reporting  requirement  unnecessary. 

The  FCC  commented  that  it  appears 
§  612.2150(d)  prohibits  an  employee 
from  serving  as  a  director  of  an  entity 
that  transacts  business  with  the 
employing  or  supervised  institution, 
while  §  612.2155(b)(2)  requires  an 
emploj-ee  to  report  the  name  and  nature 
of  any  entity  in  which  the  employee  has 
a  financial  interest  or  on  whose  board 
the  emploj-ee  sits,  if  the  entity  transacts 
business  with  the  employing  institution. 
The  final  regulations  delete  the 
reference  to  entities  on  whose  board  the 
employee  serves  in  the  reporting 
requirement. 

In  response  to  an  FCC 
recommendation  on  director  reporting 
requirements,  §612.2155  is  expanded  to 
require  the  Standards  of  Conduct 
Official  to  determine  whether  any 
reported  transaction  or  activity  is,  in 
fact,  a  conflict  of  interest  and  what 
controls  are  necessary  to  ensure  that 
there  is  no  appearance  of  a  conflict  of 
interest. 

A  commenter  noted  that  for  new 
employee  reporting  requirements  it  is 
unclear  whether  1  month  refers  to  the 
time  an  employment  offer  is  extended 
and  accepted  or  1  month  after  the 
employee  commences  work.  The  final 
regulations  have  been  revised  to  make  it 
clear  that  a  newly  hired  employee  must 
report  the  required  matters  within  30 
days  after  accepting  an  offer  for 
employment.  However,  under  the  final 
regulations,  the  institution  may 
establish  a  reasonable  period  for  such 
new  employees  to  terminate  such 
transactions,  activities,  cr  relationships 
not  to  e.xceed  the  period  provided  for 
existing  employees  to  terminate  conduct 
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prohibited  under  the  institution's 
policies. 

The  FCA  believes  that  these  changes, 
together  with  tlie  greater  flexibility  in 
defining  exceptions  to  prohibited 
lending  and  borrowing  relationships, 
will  enable  institutions  to  fashion 
standards-of-conduct  programs  that  are 
more  focused  on  areas  in  which  the 
potential  for  conflict  is  most  significant 
without  imposing  ineffective, 
burdensome,  and  cosily  reporting 
requirements. 

Although  enhancing  the  disclosure  of 
financial  information  and  reporting  of 
conflicts  of  interest  was  the  purpose  of 
section  514  of  tlie  1992  Act,  the 
experience  of  the  FCA  in  implementing 
Uniform  Standards  of  Ethical  Conduct 
for  Executive  Branch  Employees  is  that 
training  employees  to  recognize 
situations  that  present  conflicts  of 
interest  is  also  an  effective  use  of 
resources  to  prevent  conflicts  of  interest. 
The  FCA  strongly  encourages  each 
System  institution  to  conduct  effective 
periodic  training  programs  to  ensure 
that  employees  are  informed  of  the 
requirements  of  the  regulations  and  the 
institution's  policies  and  are  sensitive  to 
circumstances  that  give  the  appearance 
of  a  conflict  of  interest.  Although  the 
FCA  believes  that  the  responsibility  to 
avoid  actual  or  apparent  conflicts  of 
interest  rests  primarily  with  the 
individual  director  or  employee,  the 
institution  has  a  responsibility  to 
develop  policies  and  procedures  that 
monitor  compliance  with  the  regulation 
and  avoid  the  appearance  of  conflict. 
Providing  guidance  and  training 
concerning  appropriate  and 
inappropriate  behavior  is  an  effective 
way  of  achieving  that  end. 

Section  612.2157— Joint  Employees 

The  FCC  questioned  the  advisability 
of  having  the  supervising  bank's 
Standards  of  Conduct  Officer  contract 
with  an  association  in  the  district  to 
comply  with  these  requirements  on 
behalf  of  the  association  and  be 
accountable  to  the  association's  board. 
The  FCC  stated  that  it  is  not  clear 
whether  this  arrangement  is  possible 
since  the  Standards  of  Conduct  Officer 
is  an  officer  of  the  bank  as  defined  in 
§612.2130(m). 

The  Standards  of  Conduct  Officer 
does  not  come  uithin  the  definition  of 
"officer"  in  §612.2130(m),  unless  the 
individual  designated  to  perform  the 
duties  of  the  Standards  of  Conduct 
Officer  satisfies  the  definition  because 
of  other  duties.  Therefore,  for  clarity, 
the  position  is  referred  to  in  the  final 
regulations  as  the  "Standards  of 
Conduct  Official"  rather  than  "Standard 
of  Conduct  Officer,"  but  in  no  way  is 


this  action  intended  to  diminish  the 
importance  of  the  position.  In  addition, 
the  final  regulations  do  not  require  an 
association  to  contract  with  the  bank's 
Standards  of  Conduct  Official.  An 
association  may  contract  with  the  bank 
for  these  services  to  be  performed  by  an 
individual  whom  the  bank  has 
designated  as  the  bank's  Standards  of 
Conduct  Official.  The  final  regulations 
also  include  reference  to  an  agricultural 
credit  bank  in  addition  to  a  Farm  Credit 
Bank  to  provide  for  the  situation  in 
which  an  association  is  supervised  by 
such  a  bank. 

Section  612.2160— Institution 
Responsibilities 

No  comments  were  received  on  this 
new  section  and  it  is  adopted  as 
proposed. 

Section  612.2165— Policies  and 
Procedures 

The  FCC  suggested  that  the 
regulations  require  an  institution  to 
provide  a  reasonable  period  of  time  for 
new  directors  and  new  employees  to 
terminate  transactions,  relationships, 
and  activities  that  are  prohibited  by  the 
regulations  and  the  institution's 
standards-of-conduct  policies.  The 
Board  agrees  with  this  suggestion  and 
adds  a  new  paragraph  (b)(9)  requiring  a 
System  institution  to  provide  a 
reasonable  period  of  time  for  new 
directors  and  new  employees  to 
terminate  transactions,  relationships, 
and  activities  that  are  prohibited.  The 
purpose  of  this  revision  is  to  clarify  that 
a  new  director  or  employee  involved  in 
a  prohibited  transaction  prior  to  election 
or  hiring  is  not  prohibited  from 
accepting  the  position.  However,  such 
persons  are  required  to  terminate  any 
transactions  subject  to  prohibitions 
within  such  time  period  as  established 
by  in.stitution  policy,  beginning  with  the 
commencement  of  official  duties,  except 
that  such  period  may  not  exceed  the 
period  established  for  existing  directors 
and  employees  to  terminate 
transactions,  relationships,  or  activities 
prohibited  by  the  institution's  policies. 

Section  612.2170— Standards  of 
Conduct  Official 

In  addition  to  changing  "Officer"  to 
"Official,"  as  discussed  above,  the  final 
regulations  add  a  requirement  that 
records  be  maintained  for  all 
determinations  made  by  the  Standards 
of  Conduct  Official  and  for  resolution  of 
each  case  reported  pursuant  to  this  part. 
Also,  the  office  within  the  FCA 
designated  to  receive  reports  under  part 
612  is  changed  to  the  Office  of  General 
Counsel,  which  also  receives  reports 
relative  to  part  617  of  this  chapter. 


Section  612.2180— Enforcement 

No  comments  were  received  on  the 
proposed  amendments  and  these  actions 
are  adopted  as  proposed. 

Sections  612.2190  Through  612.2250 

The  sections  regarding  devotion  of 
time  to  official  duties,  political  activity, 
nepotism,  gifts  or  favors,  and  improper 
use  of  official  property  are  removed  as 
proposed  and  the  topics  are  required  to 
be  addressed  in  the  institution's  policy 
estabhshed  pursuant  to  §612.2165.  No 
comments  were  received  regarding  the 
removal  of  these  sections. 

Section  612.2260— Standards  of 
Conduct  for  Agents 

No  comments  were  received  regarding 
this  section  and  it  is  adopted  as 
proposed. 

Section  612.2270— Prohibited  Purchase 
cif  System  Obligations 

One  commenter  questioned  the 
prohibition  in  existing  regulations  on 
bank  presidents*  purchasing  obligations 
of  the  Farm  Credit  banks  and  the 
proposed  extension  of  this  prohibition 
to  all  employees  who  may  participate  in 
any  manner  in  funding  ac-tivities  of  their 
institution.  The  Board  concurs  that  the 
potential  for  conflict  in  a  director's  or 
employee's  purchase  of  System 
obligations  that  are  available  for 
purchase  by  the  general  public  through 
members  of  the  selling  group  or  in  the 
secondary  market  is  small.  Therefore, 
the  final  regulations  permit  such 
purchases  under  the  conditions  listed  in 
§612.2270. 

List  of  Subjects  in  1 2  CFR  Part  612 

Agriculture,  Banks,  banking,  Conflicts 
of  interest,  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  part  612  of  chapter  VI,  title  12 
of  the  Code  of  Federal  Regulations  is 
revised  to  read  as  follows: 

PART  612— STANDARDS  OF 
CONDUCT 

Sec. 

612.2130    Definitions. 

612.2135     Director  and  emploj'ee 

responsibilities  and  conduct — generally. 
612.2110    D'.-ertors— prohibited  conduct. 
612.2145     Director  reporting. 
612.2150    Employees — prohibited  conduct. 
612.2155    Employee  reporting. 
612.2157    Joint  employees. 
612.2160    Institution  responsibilities. 
612.2165    Policies  and  procedures. 
612.2170    Standards  of  Conduct  Official. 
612.2260    Standards  of  conduct  for  agents. 
612.2270    Purchase  of  System  obligations. 

Authority:  Sees.  5.9,  5.17,  5.19  of  the  Farm 
Credit  Act  (12  U.S.C.  2243,  2252.  2254). 
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§812.2130    Deflnlttons. 

For  purposes  of  this  part,  the 
following  terms  are  defined: 

(a)  Agent  means  any  person,  other 
than  a  director  or  employee,  who 
represents  a  System  institution  in 
contacts  with  third  parties  or  who 
provides  professional  services  to  a 
System  institution,  such  as  legal, 
accounting,  appraisal,  and  other  similar 
senices. 

(b)  A  conflict  of  interest  or  the 
appearance  thereof  exists  when  a  person 
has  a  financial  inte.f^st  in  a  transaction, 
relationship,  or  activity  that  actually 
affects  or  has  the  appearance  of  affecting 
the  person's  ability  to  perform  official 
duties  and  responsibilities  in  a  totally 
impartial  manner  and  in  the  best 
interest  of  the  employing  institution 
when  viewed  from  the  perspective  of  a 
reasonable  person  with  knowledge  of 
the  relevant  facts. 

(c)  Controlled  entity  and  entity 
controlled  by  mean  an  entity  in  which 
the  individual,  directly  or  indirectly,  or 
acting  through  or  in  concert  with  one  or 
more  persons: 

( 1 )  Owns  5  percent  or  more  of  the 
equity; 

(2)  OwTis.  controls,  or  has  the  power 
toivote  5  percent  or  more  of  any  class 
of  voting  securities;  or 

(3)  Has  the  power  to  exercise  a 
controlling  influence  over  the 
management  of  policies  of  such  entity. 

(d)  Director  means  a  member  of  a 
board  of  directors. 

(e)  Employee  means  any  salaried 
officer  or  part-time,  full-time,  or 
teinporary  salaried  employee. 

(fj  Ent/fy  means  a  corporation, 
company,  association,  firm,  joint 
venture,  partnership  (general  or 
limited),  society,  joint  stock  company, 
trust  (business  or  otherwise),  fund,  or 
other  organization  or  institution,  except 
S\'s1em  institutions. 

(g)  Family  means  an  individual  and 
spouse  and  anyone  having  the  follouing 
relationship  to  either:  parents,  spouse, 
son,  daughter,  sibling,  stepparent, 
stepson,  stepdaughter,  stepbrother, 
stepsister,  half  brother,  half  sister, 
uncle,  aunt,  nephew,  niece, 
grandparent,  grandson,  granddaughter, 
and  the  spouses  of  the  foregoing. 

(h)  Financial  interest  means  an 
interest  in  an  activity,  transaction, 
property,  or  relationship  with  a  person 
or  an  entity  that  involves  receiving  or 
providing  something  of  monetary  value 
or  other  present  or  deferred 
compensation. 

(i)  Financially  obligated  with  means 
haying  a  joint  legally  enforceable 
obligation  with,  being  financially 
obligated  on  behalf  of  (contingently  or 
otherwise),  having  an  enforceable  legal 


obligation  secured  by  property  owned 
by  another,  or  owning  property  that 
secures  an  enforceable  legal  obligation 
of  another. 

(j)  Material,  when  applied  to  a 
financial  interest  or  transaction  or  series 
of  transactions,  means  that  the  interest 
or  transaction  or  series  of  transactions  is 
of  such  magnitude  that  a  reasonable 
person  with  knowledge  of  the  relevant 
facts  would  question  the  abiUty  of  the 
person  who  has  the  interest  or  is  party 
to  such  transaction(s)  to  perform  his  or 
her  official  duties  objectively  and 
impartially  and  in  the  best  interest  of 
the  institution  and  its  statutory  purpose. 

(k)  Mineral  interest  means  any  interest 
in  minerals,  oil.  or  gas,  including,  but 
not  limited  to.  any  right  derived  directly 
or  indirectly  from  a  mineral,  oil,  or  gas 
lease,  deed,  or  royalty  conveyance. 

(1)  OF!  means  other  financing 
institutions  that  have  established  an 
access  relationship  with  a  Farm  Credit 
Bank  or  an  agricultural  credit  bank 
under  section  1.7(b)(1)(B)  of  the  Act. 

(m)  Officer  means  the  chief  executive 
officer,  president,  chief  operating 
officer,  vice  president,  secretar>', 
treasurer,  general  counsel,  chief 
financial  officer,  and  chief  credit  officer 
of  each  System  institution,  and  any 
person  not  so  designated  who  holds  a 
similar  position  of  authority. 

(n)  Ordinary  course  of  business,  when 
applied  to  a  transaction,  means:  (1)  A 
transaction  that  is  usual  and  customar}- 
between  two  persons  who  are  in 
business  together;  or 

(2)  A  transaction  with  a  person  who 
is  in  the  business  of  offering  the  goods 
or  services  that  are  the  subject  of  the 
transaction  on  terms  that  are  not 
preferential.  Preferential  means  that  the 
transaction  is  not  on  the  same  terms  as 
those  prevailing  at  the  same  time  for 
comparable  transactions  for  other 
persons  who  are  not  directors  or 
employees  of  a  System  institution. 

(o)  Person  means  individual  or  entity. 

(p)  Relative  means  any  member  cf  the 
family  as  defined  in  paragraph  (g)  of  this 
section. 

(q)  Sen-ice  organization  means  each 
service  organization  authorized  by 
section  4.25  of  the  Act,  and  each 
unincorporated  service  organization 
formed  by  one  or  more  System 
institutions. 

(r)  Standards  of  Conduct  Official 
means  the  official  designated  under 
§612.2170  of  these  regulations. 

(s)  Supenised  institution  is  a  term 
which  only  applies  within  the  context 
cf  a  System  bank  or  an  employee  of  a 
System  bank  and  refers  to  each 
association  supervised  by  that  bank. 

(t)  Supenising  institution  is  a  terra 
that  only  applies  within  the  context  of 


an  association  or  an  employee  of  an 
association  and  refers  to  the  bank  that 
supervises  that  association. 

(u)  System  institution  end  institution 
mean  any  bank,  association,  or  service 
organization  in  the  Farm  Credit  System, 
including  the  Farm  Credit  Banks,  banks 
for  cooperatives,  agricultural  credit 
banks.  Federal  land  bank  associations, 
agricultural  credit  associations.  Federal 
land  credit  associations,  production 
credit  associations,  the  Federal  Farm 
Credit  Banks  Funding  Corporation,  and 
srrvice  organizations. 

§612.2135    Director  and  employee 
responsibilities  and  conduct — generally. 

(a)  Directors  and  employees  of  all 
System  institutions  shall  maintain  high 
standards  of  industr)-,  honesty,  integrity, 
impartiality,  and  conduct  in  order  to 
ensure  the  proper  performance  of 
System  business  and  continued  public 
confidence  in  the  System  and  each  of  its 
institutions.  The  avoidance  of 
misconduct  and  conflicts  of  interest  is 
indispensable  to  the  maintenance  of 
these  standards. 

(b)  To  achieve  these  high  standards  of 
conduct,  directors  and  employees  shall 
observe,  to  the  best  of  th»ir  abilities,  the 
letter  and  i.ntent  of  all  appficable  lcx:al, 
state,  and  Federal  laws  and  regulations 
and  policy  statements,  instructions,  and 
procedures  of  the  Farm  Credit 
Administration  and  System  institutions 
and  shall  e.xercise  dilige.nce  and  good 
judgment  in  carrying  out  their  duties, 
obligations,  and  responsibilities. 

§612.2140    Directors— prohibited  conduct 

A  director  of  a  System  institution 
shall  net: 

(a)  Participate,  directly  or  indirectly, 
in  deliberations  on,  or  the  determination 
of.  any  matter  affecting,  directly  or 
indirectly,  the  financial  interest  of  the 
director,  any  relative  of  the  director,  any 
person  residing  in  the  direct  or  s 
household,  any  business  partner  of  the 
director,  or  any  entity  controlled  by  the 
director  or  such  persons  (alone  or  in 
concert),  except  those  matters  oJ  general 
applicability  that  affect  all  shareholders/ 
borrowers  in  a  nondiscriminatory  way, 
e.g.,  a  determination  of  interest  rates. 

(b)  Divulge  or  make  use  of,  except  in 
the  performance  of  official  duties,  any 
fact,  information,  or  document  not 
generally  available  to  tlie  public  that  is 
acquired  by  virtue  of  serv  ing  on  the 
board  of  a  System  institution. 

(c)  Use  the  director's  position  to 
obtain  or  attempt  to  obtain  special 
advantage  or  favoritism  for  the  director, 
any  relative  of  the  director,  any  person 
residing  in  the  director's  household,  any 
business  partner  of  the  director,  ajiy 
entity  controlled  by  the  director  or  such 
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persons  (alone  or  in  concert),  any  other 
System  institution,  or  any  person 
transacting  business  with  the 
institution,  including  borrowers  and 
loan  applicants. 

(d)  Use  the  director's  position  or 
information  acquired  in  connection 
with  tlie  director's  position  to  solicit  or 
obtain,  directly  or  indirectly,  any  gift, 
fee.  or  other  present  or  deferred 
compensation  or  for  any  other  personal 
benefit  on  behalf  of  the  director,  any 
relative  of  the  director,  any  person 
residing  in  the  director's  household,  any 
business  partner  of  the  director,  any 
entity  controlled  by  the  director  or  such 
persons  (alone  or  in  concert),  any  other 
System  institution,  or  any  person 
transacting  business  with  the 
institution,  including  borrowers  and 
loan  applicints. 

(e)  Accept,  directly  or  indirectly,  any 
gift,  fee,  or  other  present  or  deferred 
compensation  that  is  offered  or  could 
reasonably  be  viewed  as  being  offered  to 
influence  official  action  or  to  obtain 
information  that  the  director  has  access 
to  by  reason  of  ser\  ing  on  the  board  of 

a  System  institution. 

(F)  Knowingly  acquire,  directly  or 
indirectly,  except  by  inheritance  or 
through  public  auction  or  open 
competitive  bidding  available  to  the 
general  public,  any  interest  in  any  real 
or  personal  property,  including  mineral 
interests,  that  was  owned  by  the 
employing,  super\ising.  or  any 
supervised  institution  within  the 
preceding  12  months  and  that  had  been 
acquired  by  any  such  institution  as  a 
result  of  foreclosure  or  similar  action; 
provided,  however,  a  director  shall  not 
acquire  any  such  interest  in  real  or 
personal  property  if  he  or  she 
participated  in  the  deliberations  or 
decision  to  forrcloce  or  to  dispose  of  the 
property  or  in  establishing  the  terms  of 
the  sale. 

(g)  Directly  or  indirectly  borrow  from, 
lend  to,  or  become  financially  obligated 
with  or  on  behalf  of  a  director, 
employee,  or  agent  of  the  employing. 
super\ising,  or  a  supervised  institution 
or  a  borrower  or  loan  applicant  of  the 
employing  institution,  unless: 

(1)  The  transaction  is  with  a  relative 
or  any  person  residing  in  the  director's 
household; 

(2)  The  transaction  is  undertaken  in 
an  official  capacity  in  connection  with 
the  institution's  discounting,  lending,  or 
participation  relationships  with  OFIs 
and  other  lenders;  or 

(3)  The  Standards  of  Conduct  Official 
determines,  pursuant  to  policies  and 
procedures  adopted  by  the  board,  that 
the  potential  for  conflict  is  insignificant 
because  the  transaction  is  in  the 
ordinary  course  of  business  or  is  not 


materia!  in  amount  and  the  director 
does  not  participate  in  the 
determination  of  any  matter  affecting 
the  financial  interests  of  the  other  party 
to  the  transaction  except  those  matters 
affecting  all  shareholders/borrowers  in  a 
nondiscriminatory  way. 

(h)  Violate  an  institution's  policies 
and  procedures  governing  standards  of 
conduct. 

§612.2145    Director  reporting. 

(a)  Annually,  as  of  the  institution's 
fiscal  year  end,  and  at  such  other  times 
as  may  be  required  to  comply  wiLh 
paragraph  (c)  of  this  section,  each 
director  shall  file  a  written  and  signed 
statement  with  the  Standards  of 
Conduct  Official  that  fully  discloses: 

(1 )  The  names  of  any  immediate 
family  members  as  defined  in  §  620.1(e) 
of  this  chapter,  or  affiliated 
organizations,  as  defined  in  §620. 1(a)  of 
this  chapter,  who  had  transactions  with 
the  institution  at  any  time  during  the 
year: 

(2)  Any  matter  required  to  be 
disclosed  by  §  620.5(k)  of  this  chapter; 
and 

(3)  Any  additional  infonnation  tlie 
institution  may  require  to  make  the 
di,sclosures  required  by  part  620  of  this 
chapter. 

(b)  Each  director  shall,  at  such 
intervals  as  the  institution's  board  shall 
determine  is  necessary  to  effectively 
enforce  this  regulation  and  the 
institution's  standards-of-conduct 
polic-j'  adopted  pursuant  to  §612.2165, 
file  a  written  and  signed  statement  with 
the  Standards  of  Conduct  Official  that 
contains  those  disclosures  required  by 
the  regulations  and  such  policy.  At  a 
minimum,  these  requirements  shall 
include: 

( 1 )  The  name  of  any  relative  or  any 
person  residing  in  the  di.'ector's 
household,  business  partner,  or  any 
entity  controlled  by  the  director  or  such 
persons  (alone  or  in  concert)  if  the 
director  knows  or  has  reason  to  know 
that  such  individual  or  entity  transacts 
business  with  the  institution  or  any 
institution  supervised  by  the  director's 
institution;  and 

(2)  The  name  and  the  nature  of  the 
business  of  any  entity  in  which  the 
director  has  a  material  financial  interest 
or  on  whose  board  the  director  sits  if  the 
director  knows  or  has  reason  to  know 
that  such  entity  transacts  business  with: 
(;)  The  director's  institution  or  any 
institution  supervised  by  the  director's 
i:istitution;  or 

(ii)  A  borrower  of  the  director's 
institution  or  any  institution  supervised 
by  the  director's  institution. 

(c)  Any  director  who  becomes  or 
plans  to  become  involved  in  any 


relationship,  transaction,  or  activity  that 
is  required  to  be  reported  under  this 
section  or  could  constitute  a  conflict  of 
interest  shall  promptly  report  such 
involvement  in  writing  to  the  Standards 
of  Conduct  Official  for  a  determination 
of  whether  the  relationship,  transaction, 
or  activity  is,  in  fact,  a  conflict  of 
interest. 

(d)  Unless  a  disclosure  as  a  director 
candidate  under  part  620  of  this  chapter 
has  been  made  within  the  preceding  180 
days,  a  new  ly  elected  or  appointed 
director  shall  report  matters  required  to 
be  reported  in  paragraphs  (a),  (b),  and 
(c)  of  this  section  to  the  Standards  of 
Conduct  Official  within  30  days  after 
the  election  or  appointment  and 
thereafter  shall  comply  with  the 
requirements  of  this  section. 


§612.2150 
conduct 


Employees — prohibited 


An  employee  of  a  System  institution    - 
shall  not; 

(a)  Participate,  directly  or  indirectly, 
in  delibtTations  on,  or  the  determination 
of,  any  matter  affecting,  directly  or 
indirectly,  the  financial  interest  of  the 
employee,  any  relative  of  the  employee, 
any  person  residing  in  the  employee's 
household,  any  business  partner  of  the 
employee,  or  any  entity  controlled  by 
the  employee  or  such  persons  (alone  or 
u\  concert),  except  those  matters  of 
general  applicability  that  affect  all 
shareholders/borrowers  in  a 
nondiscriminating  way,  e.g.  a 
determination  of  interest  rates.  ■ 

(b)  Divulge  or  make  use  of.  except  in 
the  performance  of  official  duties,  any 
fact,  information,  or  document  not 
generally  available  to  the  public  that  is 
ticquircd  by  virtue  of  employment  with 
a  System  institution. 

(c)  Use  the  employee's  position  to 
obtain  or  attempt  to  obtain  special 
ndvantage  or  favoritism  for  the 
employee,  any  relative  of  the  employee, 
any  person  residing  in  the  employee's 
household,  any  business  partner  of  the 
employee,  any  entity  controlled  by  the 
employee  or  such  persons  (alone  or  in 
concert),  any  other  System  institution, 
tr  any  person  transacting  business  w  ith 
the  institution,  including  borrowers  and 
loan  applicants. 

(d)  Serve  as  an  officer  or  director  of 
rn  entity  that  transacts  business  with  a 
System  institution  in  the  district  or  of 
any  commen:ial  bank,  savings  and  loan, 
or  other  non-System  financial 
institution,  except  employee  credit 
unions.  For  the  purposes  of  this 
paragraph,  "transacts  business"  does 
not  include  loans  by  a  System 
institution  to  a  family-owned  entity, 
service  on  the  board  of  directors  of  the 
Federal  Agricultural  Mortgage 
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Corporation,  or  transactions  with 
nonprofit  entities  or  entities  in  which 
the  System  institution  has  an  ownership 
interest.  With  the  prior  approval  of  the 
board  of  the  employing  institution,  an 
eniployee  of  a  Farm  Credit  Bank  or 
association  may  serve  as  a  director  of  a 
cooperative  that  borrows  from  a  bank  for 
cooperatives.  Prior  to  approving  an 
employee  request,  the  board  shall 
determine  whether  the  employee's 
proposed  service  as  a  director  is  likely 
to  cause  the  employee  to  violate  any 
regulations  in  this  part  or  the 
institution's  policies,  e.g.,  the 
requirements  relating  to  devotion  of 
time  to  official  duties. 

(e)  Use  the  employee's  position  or 
information  acquired  in  connection 
with  the  employee's  position  to  solicit 
or  obtain  any  gift,  fee,  or  other  present 
or  deferred  compensation  or  for  any 
other  personal  benefit  for  the  employee, 
any  relative  of  the  employee,  any  person 
residing  in  the  employee's  household, 
any  business  partner  of  the  employee, 
any  entity  controlled  by  the  employee  or 
such  persons  (alone  or  in  concert),  any 
other  System  institution,  or  any  person 
transacting  business  with  the 
institution,  including  borrowers  and 
loan  applicants. 

(f)  Accept,  directly  or  indirectly,  any 
g^ft,  fee,  or  other  present  or  deferred 
cbmpensation  that  is  offered  or  could 
reasonably  be  viewed  as  being  offered  to 
influence  official  action  or  to  obtain 
information  the  employee  has  access  to 
bylreason  of  employment  with  a  System 
institution. 

(g)  Knowingly  acquire,  directly  or 
indirectly,  except  by  inheritance,  any 
interest  in  any  real  or  personal  property, 
including  mineral  interests,  that  was 
owned  by  the  employing,  supervising, 
or  any  supervised  institution  within  the 
preceding  12  months  and  that  had  been 
acquired  by  any  such  institution  as  a 
result  of  foreclosure  or  similar  action. 

(h)  Directly  or  indirectly  borrow  from, 
lend  to,  or  become  financially  obligated 
with  or  on  behalf  of  a  director, 
employee,  or  agent  of  the  employing, 
supervising,  or  a  supervised  institution 
or  a  borrower  or  loan  applicant  of  the 
employing  institution,  unless:  (1)  The 
transaction  is  with  a  relative  or  any 
person  residing  in  the  employee's 
household; 

(2)  The  transaction  is  undertaken  in 
an  official  capacity  in  connection  with 
the  institution's  discounting,  lending,  or 
participation  relationships  with  OFIs 
and  other  lenders;  or 

(3)  The  Standards  of  Conduct  Official 
determines,  pursuant  to  policies  and 
procedures  adopted  by  the  board,  that 
the  potential  for  conflict  is  insignificant 
because  the  transaction  is  in  the 


ordinary  course  of  business  or  is  not 
material  in  amoimt  and  the  employee 
does  not  participate  in  the 
determination  of  any  matter  affecting 
the  financial  interests  of  the  other  party 
to  the  trzmsaction  except  those  matters 
affecting  all  shareholders/borrowers  in  a 
nondiscriminatory  way. 

(i)  Violate  an  institution's  policies  and 
procedures  governing  standards  of 
conduct. 

(j)  Act  as  a  real  estate  agent  or  broker; 
provided  that  this  paragraph  shall  not 
apply  to  transactions  involving  the 
purchase  or  sale  of  real  estate  intended 
for  the  use  of  the  employee,  a  member 
of  the  employee's  family,  or  a  person 
residing  in  the  employee's  household. 

(k)  Act  as  an  agent  or  broker  in 
connection  with  the  sale  and  placement 
of  insurance;  provided  that  this 
paragraph  shall  not  apply  to  the  sale  or 
placement  of  insurance  authorized  by 
section  4.29  of  the  Act. 

§612.2155    Employee  reporting. 

(a)  Armually.  as  of  the  institution's 
fiscal  yearend.  and  at  such  other  times 
as  may  be  required  to  comply  with 
paragraph  (c)  of  this  section,  each  senior 
officer,  as  defined  in  §620.1(o)  of  this 
chapter,  shall  file  a  written  and  signed 
statement  with  the  Standards  of 
Conduct  Official  that  fully  discloses. 

(1)  The  names  of  any  immediate 
family  members,  as  defined  in  §  620.1(e) 
of  this  chapter,  or  affiliated 
organizations,  as  defined  in  §  620.1(a)  of 
this  chapter,  who  had  transactions  with 
the  institution  at  any  time  during  the 
year; 

(2)  Any  matter  required  to  be 
disclosed  by  §  620.5(k)  of  this  chapter; 
and 

(3)  Any  additional  information  the 
institution  may  require  to  make  the 
disclosures  required  by  part  620  of  this 
chapter. 

(b)  Each  employee  shall,  at  such 
intervals  as  the  Board  shall  determine 
necessary  to  effectively  enforce  this 
regulation  and  the  institution's 
standards-of-conduct  policy  adopted 
pursuant  to  §  612.2165,  file  a  written 
and  signed  statement  with  the 
Standards  of  Conduct  Official  that 
contains  those  disclosures  required  by 
the  regulation  and  such  policy.  At  a 
minimum,  these  requirements  shall 
include:  (1)  The  name  of  any  relative  or 
any  person  residing  in  the  employee's 
household,  any  business  partner,  or  any 
entity  controlled  by  the  employee  or 
such  persons  (alone  or  in  concert)  if  the 
employee  knows  or  has  reason  to  know- 
that  such  individual  or  entity  transacts 
business  with  the  employing  institution 
or  any  institution  super\ised  by  the 
employing  institution;  and 


(2)  The  name  and  the  nature  of  the 
business  of  any  entity  in  which  the 
employee  has  a  material  financial 
interest  or  on  whose  board  the  employee 
sits  if  the  employee  knows  or  has  reason 
to  know  that  such  entity  transacts 
business  with:  (i)  The  employing 
institution  or  any  institution  supervised 
by  the  employing  institution;  or 

(ii)  A  borrower  of  the  employing 
institution  or  any  institution  supervised 
by  the  employing  institution. 

(c)  Any  employee  who  becomes  or 
plans  to  become  involved  in  any 
relationship,  transaction,  or  activity  that 
is  required  to  be  reported  under  this 
section  or  could  constitute  a  conflict  of 
interest  shall  promptly  report  such 
involvement  in  vmting  to  the  Standards 
of  Conduct  Official  for  a  determination 
of  whether  the  relationship,  transaction, 
or  activity  is,  in  fact,  a  conflict  of 
interest. 

(d)  A  newly  hired  employee  shall 
report  matters  required  to  be  reported  in 
paragraphs  (a),  (b),  and  (c)  of  this 
section  to  the  Standards  of  Conduct 
Official  within  30  days  after  accepting 
an  offer  for  emplo>'ment  and  thereafter 
shall  comply  with  the  requirements  of 
this  section. 

§  61 2.21 57    Joint  employees. 

No  officer  of  a  Farm  Credit  Bank  or  an 
agricultural  credit  bank  may  serve  as  an 
employee  of  an  association  in  its  district 
and  no  employee  of  a  Farm  Credit  Bank 
or  an  agricultural  credit  bank  may  ser\e 
as  an  officer  of  an  association  in  its 
district.  Farm  Credit  Bank  or 
agricultural  credit  bank  employees  other 
than  officers  may  ser\e  as  employees 
other  than  officers  of  an  association  in 
its  district  provided  each  institution 
appropriately  reflects  the  expense  of 
such  employees  in  its  financial 
statements. 

§612.2160    Institution  responsibilities. 
Each  institution  shall:  (a)  Ensure 
compliance  with  this  part  by  its 
directors  and  employees  and  act 
promptly  to  preserve  the  integrity  of  and 
public  confidence  in  the  institution  in 
any  matter  involving  a  conflict  of 
interest,  whether  or  not  specifically 
addressed  by  this  part  or  the  poUcies 
and  procedures  adopted  pursuant  to 
§612.2165; 

(b)  Take  appropriate  measures  to 
ensure  that  all  directors  and  employees  ** 
are  Informed  of  the  requirements  of  this 
regulation  and  policies  and  procedures 
adopted  pursuant  to  §612.2165; 

(c)  Adopt  and  implement  policies  and 
procedures  that  will  preserve  the 
integrity  of  and  public  confidence  in  the 
institution  and  the  System  pursuant  to 
§612.2165; 


24898  Federal  Register  /  Vol.  59.  No.  92  /  Friday.  May  13,  1994  /  Rules  and  Regulations 


(d)  Designate  a  Standards  of  Conduct 
Official  pursuant  to  §612.2170;  and 

(e)  Maintain  all  standards-of-conduct 
policies  and  procedures,  reports, 
investigations,  determinations,  and 
evidence  of  compliance  with  this  part 
for  a  minimum  of  6  years. 

§612.2165    Policies  and  procedures. 

(a)  Each  institution's  board  of 
directors  shall  issue,  consistent  with 
this  part,  policies  and  procedures 
governing  standards  of  conduct  for 
directors  and  employees. 

(b)  Board  policies  and  procedures 
issued  pursuant  to  paragraph  (a)  of  this 
section  shall  reflect  due  consideration  of 
the  potential  adverse  impact  of  any 
activities  permitted  under  the  policies 
and  shall  at  a  minimum:  (1)  Establish 
such  requirements  and  prohibitions  as 
are  necessary  to  promote  public 
confidence  in  the  institution  and  the 
System,  preserve  the  integrity  and 
independence  of  the  supervisory 
process,  and  prevent  the  improper  use 
of  official  property,  position,  or 
information.  In  developing  such 
requirements  and  prohibitions,  the 
institution  shall  address  such  issues  as 
the  hiring  of  relatives,  political  activity, 
devotion  of  time  to  duty,  the  exchange 
of  gifts  and  favors  among  directors  and 
employees  of  the  employing, 
supervising,  and  supervised  institution, 
and  the  circiunstances  under  which  gifts 
may  be  accepted  by  directors  and 
employees  from  outside  sources,  in  light 
of  the  foregoing  objectives; 

(2)  Outline  authorities  and 
responsibilities  of  the  Standards  of 
Conduct  Official; 

(3)  Establish  criteria  for  business 
relationships  and  transactions  not 
specifically  prohibited  by  this  part 
between  employees  or  directors  and 
borrowers,  loan  applicants,  directors,  or 
employees  of  the  employing, 
supervised,  or  supervising  institutions, 
or  persons  transacting  business  with 
such  institutions,  including  OFIs  or 
other  lenders  having  an  access  or 
participation  relationship; 

(4)  Establish  criteria  under  which 
employees  may  accept  outside 
employment  or  compensation; 

(5)  Establish  conditions  under  which 
employees  may  receive  loans  from 
System  institutions; 

(6)  Establish  conditions  under  which 
employees  may  acquire  an  interest  in 
real  or  personal  property  that  was 
mortgaged  to  a  System  institution  at  any 
time  within  the  preceding  12  months; 

(7)  Establish  conditions  under  which 
employees  may  purchase  any  real  or 
personal  property  of  a  System 
institution  acquired  by  such  institution 
for  its  operations; 


(8)  Provide  for  a  reasonable  period  of 
time  for  directors  and  employees  to 
terminate  transactions,  relationships,  or 
activities  that  are  subject  to  prohibitions 
that  arise  at  the  time  of  adoption  or 
amendment  of  the  policies. 

(9)  Require  new  directors  and  new 
employees  involved  at  the  time  of 
election  or  hiring  in  transactions, 
relationships,  and  activities  prohibited 
by  these  regulations  or  internal  policies 
to  terminate  such  transactions  within 
the  same  time  period  established  for 
existing  directors  or  employees 
pursuant  to  paragraph  (b)(8)  of  this 
section,  beginning  with  the 
commencement  of  official  duties,  or 
such  shorter  time  period  as  the 
institution  may  establish. 

(10)  Establish  procedures  providing 
for  a  director's  or  employee's  recusal 
from  official  action  on  any  matter  in 
which  he  or  she  is  prohibited  from 
participating  under  these  regulations  or 
the  institution's  policies. 

(11)  Establish  documentation 
requirements  demonstrating  compliance 
with  standards-of-conduct  decisions 
and  board  policy: 

(12)  Estaohsh  reporting  requirements, 
consistent  with  this  part,  to  enable  the 
institution  to  comply  with  §620.5  of 
this  chapter,  monitor  conflicts  of 
interest,  and  monitor  recusal 
compliance;  and 

(13)  Establish  appeal  procedures 
available  to  any  employee  to  whom  any 
required  approval  has  been  denied. 

$  612.2170    Standards  of  Conduct  Official. 

(a)  Each  institution's  board  shall 
designate  a  Standards  of  Conduct 
Official  who  shall:  (1)  Advise  directors, 
director  candidates,  and  employees 
concerning  the  provisions  of  this  part; 

(2)  Receive  reports  required  by  this 
part; 

(3)  Make  such  determinations  as  are 
required  by  this  part; 

(4)  Maintain  records  of  actions  taken 
to  resolve  and/or  make  determinations 
upon  each  case  reported  relative  to 
provisions  of  this  part; 

(5)  Make  appropriate  investigations, 
as  directed  by  the  institution's  board; 
and 

(6)  Report  promptly,  pursuant  to  part 
617  of  this  chapter,  to  the  institution's 
board  and  the  Office  of  General  Counsel, 
Farm  Credit  Administration,  all  cases 
where:  (i)  A  preliminary  investigation 
indicates  that  a  Federal  criminal  statute 
may  have  been  violated; 

(ii)  An  investigation  results  in  the 
removal  of  a  director  or  discharge  of  an 
employee;  or 

(iii)  A  violation  may  have  an  adverse 
impact  on  continued  public  confidence 
in  the  System  or  any  of  its  institutions. 


(b)  The  Standards  of  Conduct  Official 
shall  investigate  or  cause  to  be 
investigated  all  cases  involving:  (1) 
Possible  violations  of  criminal  statutes; 

(2)  Possible  violations  of  §§  612.2140 
and  612.2150,  and  applicable  policies 
and  procedures  approved  under 
§612.2165; 

(3)  Complaints  received  against  the 
directors  and  employees  of  such 
institution;  and 

(4)  Possible  violations  of  other 
provisions  of  this  part  or  when  the 
activities  or  suspected  activities  are  of  a 
sensitive  nature  and  could  affect 
continued  public  confidence  in  the 
Farm  Credit  System. 

(c)  An  association  board  may  comply 
with  this  section  by  contracting  with  the 
Farm  Credit  Bank  or  agricultural  credit 
bank  in  its  district  to  provide  a 
Standards  of  Conduct  Official. 

§  61 2.2260    Standards  of  conduct  for 
agents. 

(a)  Agents  of  System  institutions  shall 
maintain  high  standards  of  honesty ,^ 
integrity,  and  impartiality  in  order  to 
ensure  the  proper  performance  of 
System  business  and  continued  public 
confidence  in  the  System  and  all  its 
institutions.  The  avoidance  of 
misconduct  and  conflicts  of  interest  is 
indispensable  to  the  maintenance  of 
these  standards. 

(b)  System  institutions  shall  utilize 
safe  and  sound  business  practices  in  the 
engagement,  utilization,  and  retention  of 
agents.  These  practices  shall  provide  for 
the  selection  of  qualified  and  reputable 
agents.  Employing  System  institutions 
shall  be  respKjnsible  for  the 
administration  of  relationships  with 
their  agents,  and  shall  take  appropriate 
investigative  and  corrective  action  in 
the  case  of  a  breach  of  fiduciary  duties 
by  the  agent  or  failure  of  the  agent  to 
carry  out  other  agent  duties  as  required 
by  contract,  FCA  regulations,  or  law. 

(c)  System  institutions  shall  be 
responsible  for  exercising  corresponding 
special  diligence  and  control,  through 
good  business  practices,  to  avoid  or 
control  situations  that  have  inherent 
potential  for  sensitivity,  either  real  or 
perceived.  These  areas  include  the 
employment  of  agents  who  are  related  to 
directors  or  employees  of  the 
institutions;  the  solicitation  and 
acceptance  of  gifts,  contributions,  or 
special  considerations  by  agents;  and 
the  use  of  System  and  borrower 
information  obtained  in  the  course  of 
the  agent's  association  with  System 
institutions. 

§  612.2270    Purchase  of  System 
obligations. 

(a)  Employees  and  directors  of  System 
institutions,  other  than  the  Federal  Farm 
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Credit  Banks  Funding  Corporation,  may 
only  purchase  joint,  consolidated,  or 
Systemwide  obligations  that  are: 

(1)  Part  of  an  offering  available  to  the 
general  public;  and 

(2)  Purchased  through  a  dealer  or 
dealer  bank  affdiated  with  a  member  of 
the  selling  group  designated  by  the 
Federal  Farm  Credit  Banks  Fuiiding 
Corporation  or  purchased  in  the 
secondary  market. 

(b)  No  director  or  employee  of  the 
Federal  Farm  Credit  Banks  Funding 
Corporation  may  purchase  or  otherwise 
acquire,  directly  or  indirectly,  except  by 
inheritance,  any  joint,  consolidated,  or 
Systemwide  obligation. 

Dated:  May  5, 1994. 

Nan  P.  Mitchem, 

Acting  Secretary.  Farm  Credit  Administration 
Board. 

IFR  Doc.  94-11496  Filed  5-12-94;  8:45  am] 
BILUNQ  CODE  8705-01-^ 


FARM  CREDIT  SYSTEM  INSURANCE 
CORPORATION 

12  CFR  Part  1408 

Collection  of  Claims  Owed  the  United 
States 

agency:  Farm  Credit  System  Insurance 

Corporation. 

ACTION:  Final  nilo. 

summary:  The  Farm  Credit  System 
Insurance  Corporation  (Corporation),  by 
the  Farm  Credit  System  Insurance 
Corporation  Board,  adopts  final 
regulations  implementing  the  Debt 
Collection  Act  of  1982.  This  action 
provides  procedures  for  the  Corporation 
to  administer  claims  owed  to  the  United 
States  arising  from  activities  under 
Corporation  jurisdiction.  The 
Corporation  is  required  by  law  to  issue 
these  regulations. 
EFPECTIVE  DATE:  June  13,  1994.^ 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  j.  Shebest.  Senior  Attorney, 
Office  of  General  Counsel,  Farm  Credit 
System  Insurance  Corporation,  McLean, 
VA  22102-0826,  (703)  883-4020,  TDD 
(703) 883-4444. 

SUPPLEMENTARY  INFORMATION:  These 
regulations  implement  the  Federal 
Claims  Collection  Act  of  1966,  as 
amended  by  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365,  96  Stat.  1749)  (31 
U.S.C.  3701-3719  and  5  U.S.C.  5114).  In 
addition,  these  regulations  supplement 
the  regulations  published  jointly  by  the 
General  Accounting  Office  and  the 
Department  of  Justice  (4  CFR  parts  101- 
105). 

The  proposed  regulations  were 
published  on  November  8, 1993,  58  FR 


59215.  The  Corporation  received  no 
public  comments.  In  addition,  the  Office 
of  Personnel  Management,  on  April  1, 
1994,  approved  the  proposed 
regulations  for  publication  as  final 
regulations  in  accordance  with  section  8 
(1)  of  Executive  Order  11609,  as 
redesignated  by  Executive  Order  12107. 
and  5  CFR  550.1105.  As  a  resuU,  the 
proposed  regulations  are  being  adopted 
in  final  form  without  any  changes  in  the 
regulatory  text. 

List  of  Subjects  in  12  CFR  Part  1408 

Government.  Claims.  Collection. 

For  the  reasons  stated  in  the 
preamble,  part  1408  of  chapter  XIV.  title 
12  of  the  Code  of  Federal  Regulations  is 
added  to  read  as  follows: 

PART  1408— COLLECTION  OF  CLAIMS 
OWED  THE  UNITED  STATES 

Subpart  A— Administrative  Collection  of 
Claims 

Sec. 

1408.1  Authority. 

1408.2  Applicability. 

1408.3  Definitions. 

1408.4  Delegation  of  authority. 

1408.5  Responsibility  for  collection. 

1408.6  Demand  for  payment. 

1408.7  Right  to  inspect  and  copy  records. 

1408.8  Right  to  offer  to  repay  claim. 

1408.9  Right  to  agency  review. 

1408.10  Review  procedures. 

1408.11  Special  review. 

1408.12  Charges  for  interest,  administrative 
costs,  and  penalties. 

1408.13  Contracting  for  collection  services. 

1408.14  Reporting  of  credit  information. 

1408.15  Credit  report. 

Subpart  B— Administrative  Offset 

1408.20    Applicability. 
1408  21    Collection  by  offset. 

1408.22  Notice  requirements  before  offset. 

1408.23  Right  to  review  of  claim. 

1408.24  Waiver  of  procedural  requirements. 

1408.25  Coordinating  offset  with  other 
Federal  agencies. 

1408.26  Stay  of  offset. 

1408.27  Offset  against  amounts  payable 
from  Civil  Ser\'ice  Retirement  and 
Disability  Fund. 

Subpart  C— Offset  Against  Salary 

1408.35  Purpose. 

1408.36  Applicability  of  regulations. 

1408.37  Definitions. 

1408.3C    Waiver  requests  and  claims  to  the 
General  Accounting  Office. 

1408.39  Procedures  for  salan  offset. 

1408.40  Refunds. 

1408.41  Requesting  current  paying  agency 
to  jffset  salary. 

1408.42  Responsibility  of  the  Corporation 
a  i  the  paying  agency. 

1408  43     Nonwaiver  of  rigiits  by  payments. 

Authority:  Sec.  5.58  of  the  Farm  Credit  Act 
(12  U.S.C.  2277a-7);  31  U.S.C.  3701-3719;  5 
U..S.C.  5514:  4  CFR  parts  101-105;  5  CFR  part 
550. 


Subpart  A— Administrative  Collection 
of  Claims 

§1408.1    Authority. 

The  regulations  of  this  part  are  issued 
under  the  Federal  Claims  Collection  Act 
of  1966,  as  amended  by  the  Debt 
Collection  Act  of  1982,  31  U.S.C.  3701- 
3719  and  5  U.S.C.  5514,  and  in 
conformity  with  the  joint  regulations 
issued  under  that  Act  by  the  General 
Accounting  Office  and  the  Department 
of  Justice  (joint  regulations)  prescribing 
standards  for  administrative  collection, 
compromise,  suspension,  and 
termination  of  age.ncy  collection  actions, 
and  referral  to  the  General  Accounting 
Office  and  to  the  Department  of  Justice 
for  litigation  of  civil  claims  for  money 
or  property  owed  to  the  United  States  (4 
CFR  parts  101-105). 

§1408.2    Applicability. 

This  part  applies  to  all  claims  of 
indebtedness  due  and  owing  to  the 
United  States  and  collectible  under 
procedures  authorized  by  the  Federal 
Claims  Collection  Act  of  1966,  as 
amended  by  the  Debt  Collection  Act  of 
1982.  The  joint  regulations  and  this  part 
do  not  apply  to  conduct  in  violation  of 
antitrust  laws,  tax  claims,  claims 
between  Federal  agencies,  or  to  any 
claim  which  appears  to  involve  fraud, 
presentation  of  a  false  claim,  or 
misrepresentation  on  the  part  of  the 
debtor  or  any  other  party  having  an 
interest  in  the  claim,  unless  the  Justice 
Department  authorizes  the  Farm  Credit 
System  Insurance  Corporation,  pursuant 
to  4  CFR  101.3,  to  handle  the  claim  in 
accordance  with  the  provisions  of  4  CFR 
parts  101  through  105.  Additionally, 
this  part  does  not  apply  to  Farm  Credit 
System  Insurance  Corporation's 
premiums  regulations  under  part  1410 
of  this  chapter. 

§1408.3    Definitions. 

In  this  part  (except  where  the  term  is 
defined  elsewhere  in  this  part),  the 
following  definitions  shall  apply: 

(a)  Administrative  offset  or  offset,  as 
defined  in  31  U.S.C.  3701(a)(1),  means 
withholding  money  payable  by  the 
United  States  Government  to,  or  held  by 
the  Government  for,  a  person  to  satisfy 

a  debt  the  person  owes  the  Government. 

(b)  Agency  means  a  department,  ' 
agency,  or  instrumentality  in  the 
executive  or  legislative  branch  of  the 
Government. 

(c)  Claim  or  debt  means  money  or 
property  owed  by  a  person  or  entity  to 
an  agency  of  the  Federal  Government.  A 
'claim"  or  "debt"  includes  amourits 
due  the  Government  from  loans  insured 
by  or  guaranteed  by  the  United  States 
and  a\^  other  amounts  due  from  fees. 
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leases,  rents,  royalties,  services,  sales  of 
real  or  personal  property,  overpayment, 
penalties,  damages,  interest,  and  fines. 

(d)  Claim  certification  means  a 
creditor  agency's  written  request  to  a 
paying  agency  to  effect  an 
administrative  offset. 

(e)  Corporation  means  the  Farm 
Credit  System  Insurance  Corporation. 

(0  Creditor  agency  means  an  agency 
to  which  a  claim  or  debt  is  owed. 

(g)  Debtor  means  the  person  or  entity 
owing  money  to  the  Federal 
Government. 

(h)  Hearing  official  means  an 
individual  who  is  responsible  for 
reviewing  a  claim  under  §  1408.10. 

(i)  Paying  agency  means  an  agency  of 
the  Federal  Government  ovidng  money 
to  a  debtor  against  which  an 
administrative  or  salary  offset  can  be 
effected. 

(j)  Salary  offset  means  an 
administrative  offset  to  collect  a  debt 
under  5  U.S.C.  5514  by  deductions  at 
one  or  more  officially  established  pay 
intervals  from  the  current  pay  account 
of  a  debtor. 

§  1408.4    Delegation  of  authortty. 

The  Corporation  ofGcial(s)  designated 
by  the  Chairman  of  the  Farm  Credit 
System  Insurance  Corporation  are 
authorized  to  perform  all  duties  which 
the  Chairman  is  authorized  to  perform 
under  these  regulations,  the  Federal 
Qaims  Collection  Act  of  1966,  as 
amended,  and  the  joint  regulations 
issued  imder  that  Act. 

S 1 406.5    Responsibility  for  col  lection. 

(a)  The  collection  of  claims  shall  be 
aggressively  pursued  in  accordance  with 
the  provisions  of  the  Federal  Claims 
Collection  Act  of  1966,  as  amended,  the 
joint  regulations  issued  under  that  Act, 
and  these  regulations.  Debts  owed  to  the 
United  States,  together  with  charges  for 
interest,  penalties,  and  administrative 
costs,  should  be  collected  in  one  lump 
sum  unless  otherwise  provided  by  law. 
If  a  debtor  requests  installment 
payments,  the  debtor,  as  requested  by 
the  Corporation,  shall  provide  sufficient 
information  to  demonstrate  that  the 
debtor  is  unable  to  pay  the  debt  in  one 
lump  simii.  When  appropriate,  the 
Corporation  shall  arrange  an  installment 
payment  schedule.  Claims  which  cannot 
be  collected  directly  or  by 
administrative  offset  shall  be  either 
written  off  as  administratively 
uncollectible  or  referred  to  the  General 
Coujisel  for  further  consideration. 

(b)  The  Chairman,  or  designee  of  the 
Chairman,  may  compromise  claims  for 
money  or  property  arising  out  of  the 
activities  of  the  Corporation,  where  the 
claim  (exclusive  of  charges  for  interest, 


penalties,  and  administrative  costs)  does 
not  exceed  $100,000.  When  the  claim 
exceeds  $100,000  (exclusive  of  charges 
for  interest,  penalties,  and 
administrative  costs),  the  authority  to 
accept  a  compromise  rests  solely  with 
the  Department  of  Justice.  The  standards 
governing  the  compromise  of  claims  are 
set  forth  in  4  CFR  part  103. 

(c)  The  Chairman,  or  designee  of  the 
Chairman,  may  suspend  or  terminate 
the  collection  of  claims  which  do  not 
exceed  $100,000  (exclusive  of  charges 
for  interest,  penalties,  and 
administrative  costs)  after  deducting  the 
amount  of  any  partial  payments  or 
collections.  If.  after  deducting  the 
amount  of  any  partial  payments  or 
collections,  a  claim  exceeds  $100,000 
(exclusive  of  charges  for  interest, 
penalties,  and  administrative  costs),  the 
authority  to  suspend  or  terminate  rests 
solely  with  the  Department  of  Justice. 
The  standards  governing  the  suspension 
or  termination  of  claim  collections  are 
set  forth  in  4  CFR  part  104. 

(d)  The  Corporation  shall  refer  claims 
to  the  Department  of  Justice  for 
litigation  or  to  the  General  Accounting 
Office  (GAO)  for  claims  arising  from 
audit  exceptions  taken  by  the  GAO  to 
payments  made  by  the  Corporation  in. 
accordance  with  4  CFR  part  105. 

§  1408.6    Demand  for  payment 

(a)  A  total  of  three  progressively 
stronger  written  demands  at  not  more 
than  30-day  intervals  should  normally 
be  made  upon  a  debtor,  unless  a 
response  or  other  information  indicates 
that  additional  written  demands  would 
either  be  unnecessary  or  futile.  When 
necessary  to  protect  the  Government's 
interest,  written  demands  may  be 
preceded  by  other  appropriate  actions 
under  Federal  law.  including  immediate 
referral  for  litigation  andVor 
administrative  offset. 

(b)  The  initial  demand  for  payment 
shall  be  in  writing  and  shall  inform  the 
debtor  of  the  following: 

(1)  The  amount  of  the  debt,  the  date 
it  was  incurred,  and  the  facts  upon 
which  the  determination  of 
indebtedness  was  made; 

(2)  The  payment  due  date,  which 
shall  be  30  calendar  days  from  the  date 
of  mailing  or  hand  delivery  of  the  initial 
demand  for  payment; 

(3)  The  right  of  the  debtor  to  inspect 
and  copy  the  records  of  the  agency 
related  to  the  claim  or  to  receive  copies 
if  personal  inspection  is  impractical. 
The  debtor  shall  be  informed  that  the 
debtor  may  be  assessed  for  the  cost  of 
copying  the  documents  in  accordance 
with  §1408.7; 


(4)  The  right  of  the  debtor  to  obtain 
a  review  of  the  Corporation's 
determination  of  indebtedness; 

(5)  The  right  of  the  debtor  to  offer  to 
enter  into  a  written  agreement  with  the 
agency  to  repay  the  amount  of  the  claim. 
The  debtor  shall  be  informed  that  the 
acceptance  of  such  an  agreement  is 
discretionary  with  the  agency; 

(6)  That  charges  for  interest,  penalties, 
and  administrative  costs  will  be 
assessed  against  the  debtor,  in 
accordance  with  31  U.S.C.  3717,  if 
payment  is  not  received  by  the  payment 
due  date; 

(7)  That  if  the  debtor  has  not  entered 
into  an  agreement  with  the  Corporation 
to  pay  the  debt,  has  not  requested  the 
Corporation  to  review  the  debt,  or  has 
not  paid  the  debt  by  the  payment  due 
date,  the  Corporation  intends  to  collect 
the  debt  by  all  legally  available  means, 
which  may  include  initiating  legal 
action  against  the  debtor,  referring  the 
debt  to  a  collection  agency  for 
collection,  collecting  the  debt  by  offset, 
or  asking  other  Federal  agencies  for   " 
assistance  in  collecting  the  debt  by 
offset; 

(8)  The  name  and  address  of  the 
Corporation  official  to  whom  the  debtor 
shall  send  all  correspondence  relating  to 
the  debt;  and 

(9)  Other  information,  as  may  be 
appropriate. 

(c)  If,  prior  to,  during,  or  after 
completion  of  the  demand  cycle,  the 
Corporation  determines  to  collect  the 
debt  by  either  administrative  or  salary 
offset,  the  Corporation  shall  follow,  as 
applicable,  the  requirements  for  a 
Notice  of  Intent  to  Collect  by 
Administrative  Offset  or  a  Notice  of 
Intent  to  Collect  by  Salary  Offset  set 
forth  in  §  1408.22. 

(d)  If  no  response  to  the  initial 
demand  for  payment  is  received  by  the 
payment  due  date,  the  Corporation  shall 
take  further  action  under  this  part, 
under  the  Federal  Claims  Collection  Act 
of  1966,  as  amended,  under  the  joint 
regulations  (4  CFR  parts  101-105),  or 
imder  any  other  applicable  State  or 
Federal  law.  These  actions  may  include 
reports  to  credit  bureaus,  referrals  to 
collection  agencies,  termination  of 
contracts,  debarment,  and  salary  or 
administrative  offset. 


§1408.7 
records. 


Right  to  Inspect  and  copy 


The  debtor  may  inspect  and  copy  the 
Corporation  records  related  to  the  claim. 
The  debtor  shall  give  the  Corporation 
reasonable  advanced  notice  that  he/she 
intends  to  inspect  and  copy  the  records 
involved.  The  debtor  shall  pay  copying 
costs  unless  they  are  waived  by  the 
Corporation.  Copying  costs  shall  be 
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assessed  pursuant  to  §  1402.22  of  this 
chepter. 

§1408.8    Right  to  otter  to  repay  dalfn. 

(a)  The  debtor  may  offer  to  enter  into 
a  v\Titten  agreement  with  the 
Cprporation  to  repay  the  amount  of  the 
claim.  The  acceptance  of  such  an  offer 
and  the  decision  to  enter  Into  such  a 
v^Titten  agreement  is  at  the  discretion  of 
the  Corporation. 

(b)  If  the  debtor  requests  a  repavTnent 
arrangement  because  payment  of  the 
amount  due  would  create  a  financial 
hardship,  the  Corporation  shall  analyze 
the  debtor's  financial  condition.  The 
Corporation  may  enter  into  a  written 
agreement  with  the  debtor  permitting 
the  debtor  to  repay  the  debt  in 
installments  if  the  Corporation 
determines,  in  its  sole  discretion,  that 
payment  of  the  amount  due  would 
create  an  undue  financial  hardship  for 
the  debtor.  The  WTitten  agreement  shall 
set  forth  the  amount  and  frequency  of 
installment  payments  and  shall,  in 
accordance  with  §  1408.12,  provide  for 
the  imposition  of  charges  for  interest, 
peftialties,  and  administrative  costs 
unless  waived  by  the  Corporation. 

(c)  The  written  agreement  may  require 
the  debtor  to  execute  a  confess- 
judgment  note  when  the  total  amount  of 
the  deferred  installments  will  exceed 
S750.  The  Corporation  shall  provide  the 
debtor  with  a  written  explanation  of  the 
consequences  of  signing  a  confess- 
judgment  note.  The  debtor  shall  sign  a 
statement  acknowledging  receipt  of  the 
wTitten  explanation.  The  statement  shall 
recite  that  the  written  explanation  was 
read  and  understood  before  execution  of 
the  note  and  that  the  debtor  signed  the 
note  knowingly  and  voluntarily. 
Documentation  of  these  procedures  will 
be  maintained  in  the  Corporation's  file 
on  the  debtor. 

§  1408.9    Right  to  agency  review. 

(a)  If  the  debtor  disputes  the  claim, 
the  debtor  may  request  a  review  of  the 
Corporation's  determination  of  the 
existence  of  the  debt  or  of  the  amount 
of  the  debt.  If  only  part  of  the  claim  is 
disputed,  the  undisputed  portion 
should  be  paid  by  the  pajTnent  due 
date. 

(b)  To  obtain  a  review,  the  debtor 
shall  submit  a  written  request  for  review 
to  the  Corporation  official  named  in  the 
initial  demand  letter,  within  15  calendar 
days  after  receipt  of  the  letter.  The 
debtor's  request  for  review  shall  state 
the  basis  on  which  the  claim  is 
disputed. 

(c)  The  Corporation  shall  promptly 
notify  the  debtor,  in  writing,  that  the 
Corporation  has  received  the  request  for 
review.  The  Corporation  shall  conduct 


its  review  of  the  claim  in  accordance 
with  §1408.10. 

(d)  Upon  completion  of  its  review  of 
the  claim,  the  Corporation  shall  notify 
the  debtor  whether  the  Corporation's 
determination  of  the  existence  or 
amount  of  the  debt  has  been  sustained, 
amended,  or  canceled.  The  notification 
shall  include  a  copy  of  the  written 
decision  issued  by  the  hearing  official 
pursuant  to  §  1408.10(e).  If  the 
Corporation's  determination  is 
sustained,  this  notification  shall  contain 
a  provision  which  states  that  the 
Corporation  intends  to  collect  the  debt 
by  all  legally  available  means,  which 
may  include  initiating  legal  action 
against  the  debtor,  referring  the  debt  to 
a  collection  agency  for  collection, 
collecting  the  debt  by  offset,  or  asking 
other  Federal  agencies  for  assistance  in 
collecting  the  debt  by  offset. 

§  1 408. 1 0    Review  procedu  res. 

(a)  Unless  an  oral  hearing  is  required 
by  §  1408.23(d),  the  Corporation's 
review  shall  be  a  review  of  the  written 
record  of  the  claim. 

(b)  If  an  oral  hearing  is  required  under 
§  1408.23(d)  the  Corporation  shall 
provide  the  debtor  with  a  reasonable 
opportunity  for  such  a  hearing.  The  oral 
hearing,  however,  shall  not  be  an 
adversarial  adjudication  and  need  not 
take  the  form  of  a  formal  evidentiary 
hearing.  All  significant  matters 
discussed  at  the  hearing,  however,  will 
be  carefully  documented. 

(c)  Any  review  required  by  this  part, 
whether  a  review  of  the  written  record 
or  an  oral  hearing,  shall  be  conducted 
by  a  hearing  official.  In  the  case  of  a 
salary  offset,  the  hearing  official  shall 
not  be  under  the  supervision  or  control 
of  the  Chairman  of  the  Farm  Credit 
System  Insiu^nce  Corporation. 

(d)  The  Corporation  may  be 
represented  by  legal  counsel.  The  debtor 
may  represent  himself  or  herself  or  may 
be  represented  by  an  individual  of  the 
debtor's  choice  and  at  the  debtor's 
expense. 

(e)  The  hearing  official  shall  issue  a 
final  written  decision  based  on 
documentary  evidence  and,  if 
applicable,  information  developed  at  an 
oral  hearing.  The  written  decision  shall 
be  issued  as  soon  as  practicable  after  the 
review  but  not  later  than  60  days  after 
the  date  on  which  the  request  for  review 
was  received  by  the  Corporation,  unless 
the  debtor  requests  a  delay  in  the 
proceedings.  A  delay  in  the  proceedings 
shall  be  granted  if  the  hearing  official 
determines,  in  his  or  her  sole  discretion, 
that  there  is  good  cause  to  grant  the 
delay.  If  a  delay  is  granted,  the  60-day 
decision  period  shall  be  extended  by  the 


number  of  days  by  which  the  review 
was  postponed. 

(f)  Upon  issuance  of  the  written 
opinion,  the  Corporation  shall  promptly 
notify  the  debtor  of  the  hearing  official's 
decision.  Said  notification  shall  include 
a  copy  of  the  written  decision  issued  by 
the  hearing  official  pursuant  to 
paragraph  (e)  of  this  section. 

§1408.11    Special  review. 

(a)  An  employee  subject  to  salary 
offset,  imder  subpart  C  of  this  part,  or 

a  voluntary  repa>'ment  agreement,  may. 
at  any  time,  request  a  special  review  by 
the  Corporation  of  the  amount  of  the 
salary  offset  or  voluntary  repajTnent, 
based  on  materially  changed 
circumstances  such  as,  but  not  limited 
to,  catastrophic  illness,  divorce,  death, 
or  disability. 

(b)  To  determine  whether  an  offset 
would  prevent  the  employee  from 
meeting  essential  subsistence  expenses 
(costs  incurred  for  food,  housing, 
clothing,  transportation,  and  medical 
care),  the  employee  shall  submit  a 
detailed  statement  and  supporting 
docimients  for  the  employee,  his  or  her 
spouse,  and  dependents  indicating: 

(1)  Income  from  all  sources; 

(2)  Assets; 

(3)  Liabilities; 

(4)  Number  of  dependents; 

(5)  Expenses  for  food,  housing, 
clothing,  and  transportation; 

(6)  Medical  expenses;  and 

(7)  Exceptional  expenses,  if  any. 

(c)  If  the  employee  requests  a  special 
review  under  this  section,  the  employee 
shall  file  an  alternative  proposed  offset 
or  payment  schedule  and  a  statement, 
with  supporting  documents,  showing 
why  the  current  salary  ofi^set  or 
payments  result  in  an  extreme  financial 
hardship  to  the  employee. 

(d)  The  Corporation  shall  evaluate  the 
statement  and  supporting  documents, 
and  determine  whether  the  original 
offset  or  repajinent  schedule  imposes 
an  undue  financial  hardship  on  the 
employee.  The  Corporation  shall  notify 
the  employee  in  writing  of  such 
determination,  including,  if  appropriate, 
a  revised  offset  or  payment  schedule. 

§1408.12    Charges  for  interest 
administrative  costs,  and  penalties. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  the  Corporation  shall: 

(1)  Assess  interest  on  unpaid  claims; 

(2)  Assess  administrative  costs 
incurred  in  processing  and  handling 
overdue  claims;  and 

(3)  Assess  penalty  charges  not  to 
e.xceed  6  percent  a  year  on  any  part  of 
a  debt  more  than  90  days  past  due. 

The  imposition  of  charges  for  interest, 
administrative  costs,  and  penalties  shall 
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be  made  in  accordance  with  31  U.S.C. 
3717. 

(b)(1)  Interest  shall  accrue  from  the 
date  of  mailing  or  hand  delivery  of  the 
initial  demand  for  payment  or  the 
Notice  of  Intent  to  Collect  by  either 
Administrative  or  Salary  Offset  if  the 
amount  of  the  claim  is  not  paid  within 
30  days  from  the  date  of  mailing  or  hand 
delivery  of  the  initial  demand  or  notice. 

(2)  The  30-day  period  may  be 
extended  on  a  case-by-case  basis  if  the 
Corporation  reasonably  determines  that 
such  action  is  appropriate.  Interest  shall 
only  accrue  on  the  principal  of  the 
claim  and  the  interest  rate  shall  remain 
fixed  for  the  duration  of  the 
indebtedness,  except,  as  provided  in 
paragraph  (c)  of  this  section,  in  cases 
where  a  debtor  has  defaulted  on  a 
repayment  agreement  and  seeks  to  enter 
into  a  new  agreement,  or  if  the 
Corporation  reasonably  determines  that 
a  higher  rate  is  necessary  to  protect  the 
interests  of  the  United  States. 

(c)  If  a  debtor  defaults  on  a  repayment 
agreement  and  seeks  to  enter  into  a  new 
agreement,  the  Corporation  may  assess  a 
new  interest  rate  on  the  unpaid  claim. 
In  addition,  charges  for  interest, 
administrative  costs,  and  penalties 
which  accrued  but  were  not  collected 
under  the  original  repayment  agreement 
shall  be  added  to  the  principal  of  the 
claim  to  be  paid  under  the  new 
repayment  agreement.  Interest  shall 
accrue  on  the  entire  principal  balance  of 
the  claim,  as  adjusted  to  reflect  any 
increase  resulting  from  the  addition  of 
these  charges. 

(d)  The  Corporation  may  waive 
charges  for  interest,  administrative 
costs,  and/ or  penalties  if  it  determines 
that:  (1)  The  debtor  is  unable  to  pay  any 
significant  sum  toward  the  claim  within 
a  reasonable  period  of  time; 

(2)  Collection  of  charges  for  interest, 
administrative  costs,  and/or  penalties 
would  jeopardize  collection  of  the 
principal  of  the  claim; 

(3)  Collection  of  charges  for  interest, 
administrative  costs,  or  penalties  would 
be  against  equity  and  good  conscience; 
or 

(4)  It  is  otherwise  in  the  best  interest 
of  the  United  States,  including  the 
situation  where  an  installment  payment 
agreement  or  offset  is  in  effect. 


§1408.13 
services. 


Contracting  for  collection 


The  Chairman,  or  designee  of  the 
Chairman,  may  contract  for  collection 
services  in  accordance  with  31  U.S.C. 
3718  and  4  CFR  102.6  to  recover  debts. 

§  1 408. 1 4    Reporting  of  credit  Information. 

The  Chairman,  or  designee  of  the 
Chairman,  may  disclose  to  a  consumer 


reporting  agency  information  that  an 
individual  is  responsible  for  a  debt 
owed  to  the  United  States.  Information 
will  be  disclosed  to  reporting  agencies 
in  accordance  with  the  terms  and 
conditions  of  agreements  entered  into 
between  the  Corporation  and  the 
reporting  agencies.  The  terms  and 
conditions  of  such  agreements  shall 
specify  that  all  of  the  rights  and 
protection  afforded  to  the  debtor  under 
31  U.S.C.  3711(f)  have  been  fulfilled. 
The  Corporation  shall  notify  each 
consumer  reporting  agency,  to  which  a 
claim  was  disclosed,  when  the  debt  has 
been  satisfied. 

§1408.15    Credit  report 

In  order  to  aid  the  Corporation  in 
making  appropriate  determinations 
regarding  the  collection  and 
compromise  of  claims;  the  collection  of 
charges  for  interest,  administrative 
costs,  and  penalties;  the  use  of 
administrative  offset;  the  use  of  other 
collection  methods;  and  the  likelihood 
of  collecting  the  claim,  the  Corporation 
may  institute,  consistent  with  the 
provisions  of  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681,  et  seq),  a  credit 
investigation  of  the  debtor  immediately 
following  a  determination  that  the  claim 
exists. 

Subpart  B — Administrative  Offset 

§1408.20    Applicability. 

(a)  The  provisions  of  this  subpart 
shall  apply  to  the  collection  of  debts  by 
administrative  [or  salary]  offset  under 
31  U.S.C.  3716,  5  U.S.C.  5514,  or  other 
statutory  or  common  law. 

(b)  Offset  shall  not  be  used  to  collect 
a  debt  more  than  10  years  after  the 
Government's  right  to  collect  the  debt 
first  accrued,  unless  facts  material  to  the 
Government's  right  to  collect  the  debt 
were  not  known  and  could  not 
reasonably  have  been  known  by  the 
official  or  officials  of  the  Government 
who  were  charged  with  the 
responsibility  of  discovering  and 
collecting  such  debt. 

(c)  Offset  shall  not  be  used  with 
respect  to:  (1)  Debts  owed  by  other 
agencies  of  the  United  States  or  by  any 
State  or  local  government; 

(2)  Debts  arising  under  or  payments 
made  under  the  Social  Security  Act,  the 
Internal  Revenue  Code  of  1986,  as 
amended,  or  tariff  laws  of  the  United 
States;  or 

(3)  Any  case  in  which  collection  by 
offset  of  the  type  of  debt  involved  is 
explicitly  provided  for  or  prohibited  by 
another  statute. 

(d)  Unless  otherwise  provided  by 
contract  or  law,  debts  or  payments 
which  are  not  subject  to  offset  under  31 


U.S.C.  3716  or  5  U.S.C.  5514  may  be 
collected  by  offset  if  such  collection  is 
authorized  under  common  law  or  other 
applicable  statutory  authority. 

§  1408.21    Collection  by  offset. 

(a)  Collection  of  a  debt  by 
administrative  [or  salarj]  offset  shall  bo 
accomplished  in  accordance  with  the 
provisions  of  these  regulations,  4  CFR 
102.3,  and  5  CFR  part  550,  subpart  K. 

It  is  not  necessary  for  the  debt  to  be 
reduced  to  judgment  or  to  be 
undisputed  for  offset  to  be  used. 

(b)  The  Chairman,  or  designee  of  the 
Cliairman,  may  determine  that  it  is 
feasible  to  collect  a  debt  to  the  United 
States  by  offset  against  funds  payable  to 
the  debtor. 

(c)  The  feasibility  of  collecting  a  debt 
by  offset  will  be  determined  on  a  case- 
by-case  basis.  This  determination  shall 
be  made  by  considering  all  relevant 
factors,  including  the  following:  (1)  The 
degree  to  which  the  offset  can  be 
accomplished  in  accordance  with  law. 
This  determination  should  take  into 
consideration  relevant  statutory, 
regulatory,  and  contractual  ' 
reouirements; 

(2)  The  degree  to  which  the 
Corporation  is  certain  that  its 
determination  of  the  existence  and 
amount  of  the  debt  is  correct; 

(3)  The  practicality  of  collecting  the 
debt  by  offset.  The  cost,  in  time  and 
money,  of  collecting  the  debt  by  offset 
and  the  amount  of  money  which  can 
reasonably  be  expected  to  be  recovered 
through  offset  will  be  relevant  to  this 
determination;  and 

(4)  Whether  the  use  of  offset  will 
substantially  interfere  with  or  defeat  the 
purpose  of  a  program  authorizing 
payments  against  which  the  offset  is 
contemplated.  For  example,  under  a 
grant  program  in  which  paj-ments  are 
made  in  advance  of  the  grantee's 
performance,  the  imposition  of  offset 
against  such  a  payment  may  be 
inappropriate. 

(d)  The  collection  of  a  debt  by  offset 
may  not  be  feasible  when  there  are 
circumstances  which  would  indicate 
that  the  likelihood  of  collection  by  offset 
is  less  than  probable. 

(e)  The  offset  will  be  effected  31  days 
after  the  debtor  receives  a  Notice  of 
Intent  to  Collect  by  Administrative 
Offset  (or  Notice  of  Intent  to  Collect  by 
Salary  Offset  if  the  offset  is  a  salary 
offset),  or  upon  the  expiration  of  a  stay 
of  offset,  unless  the  Corporation 
determines  under  §  1408.24  that 
immediate  action  is  necessary. 

(f)  If  the  debtor  owes  more  than  one 
debt,  amounts  recovered  through  offset 
may  be  applied  to  them  in  any  order. 
Applicable  statutes  of  limitation  would 
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be  considered  before  applying  the 
amounts  recovered  to  any  debts  owed. 

§  1408.22    Notice  requirements  before 
oflseL 

(a)  Except  as  provided  in  §  1408.24, 
the  Corporation  will  provide  the  debtor 
with  30  calendar  days'  written  notice 
that  unpaid  debt  amounts  shall  be 
collected  by  administrative  (or  salarji 
offset  (Notice  of  Intent  to  Collect  by ' 
Administrative  (or  Salary]  Offset)  before 
•he  Corporation  imposes  offset  against 
d:iy  money  that  is  to  be  paid  to  the 
debtor. 

fb)  The  Notice  of  Intent  to  Collect  by 
Administrative  (or  Salary)  Offset  shall 
be  delivered  to  the  debtor  by  hand  or  by 
mail  and  shall  provide  the  following 
information: 

(1)  The  amount  of  the  debt,  the  date 
it  was  incurred,  and  the  facts  upon 
which  the  determination  of 
1  ndebtedness  was  made; 

(21  In  the  case  of  an  adnnnistrative 
ciffset.  the  payment  due  date,  which 
shall  be  30  calendar  days  from  the  date 
of  mailing  or  hand  delivery  of  the 
Notice; 

!3)  In  the  case  of  a  salary  offset; 
i)  The  Corporation's  intention  to 
collect  the  debt  by  means  of  deduction 
from  the  employee's  current  disposable 
pay  account  until  the  debt  and  all 
accumulated  interest  is  paid  in  full;  and 
(ii)  The  amount,  frequency,  proposed 
beginning  date,  and  duration  of  the 
intended  deductions; 

(4)  The  right  of  the  debtor  to  inspect 
and  copy  the  records  of  the  Corporation 
related  to  the  claim  or  to  receive  copies 
if  personal  Inspection  is  impractical. 
The  debtor  shall  be  informed  that  he/ 
she  shall  be  assessed  for  the  cost  of 
copying  the  documents  in  accordance 
with  §  1408.7  of  this  part; 

(5)  The  right  of  the  debtor  to  obtain 

a  review  of,  and  to  request  a  hearing,  on 
the  Corporation's  determination  of 
indebtedness,  the  propriety  of  collecting 
the  debt  by  offset,  and,  in  the  case  of  . 
salary  offset,  the  propriety  of  the 
proposed  repay-ment  schedule  (i.e..  the 
percentage  of  disposable  pay  to  be 
deducted  each  pay  period).  The  debtor 
shall  be  informed  that  to  obtain  a 
renew,  the  debtor  shall  deliver  a 
written  request  for  a  review  to  the 
Corporation  ofScial  named  in  the 
Notice,  within  15  calendar  days  after  the 
debtor's  receipt  of  the  Notice.  In  the 
case  of  a  salary  offset,  the  debtor  shall 
also  be  informed  that  the  review  shall  be 
conducted  by  an  official  arranged  for  by 
the  Corporation  who  shall  be  a  hearing 
official  not  under  the  control  of  the 
Chairman  of  the  Farm  Credit  System 
Insurance  Corporation,  or  an 
administrative  law  judge; 


(6)  That  the  filing  of  a  petition  for 
hearing  within  15  calendar  days  after 
receipt  of  the  Notice  will  stay  the 
commencement  of  collection 
proceedings; 

(7)  That  a  final  decision  on  the 
hearing  (if  one  is  requested)  will  be 
issued  at  the  earUest  practical  date,  but 
not  later  than  60  days  after  the  filing  of 
tlie  written  request  for  review  unless  the 
employee  requests,  and  the  hearing 
official  grants,  a  delay  in  the 
proceedings; 

(8)  The  right  of  the  debtor  to  offer  to 
enter  into  a  written  agreement  with  the 
Corporation  to  repay  the  amount  of  the 
claim.  The  debtor  shall  be  informed  that 
the  acceptance  of  such  an  agreement  is 
discretionary  with  the  Corporation; 

(9)  That  charges  for  interest,  penalties, 
and  administrative  costs  shall  be 
assessed  against  the  debtor,  in 
accordance  with  31  U.S.C.  3717,  if 
payment  is  not  received  by  the  payment 
due  date.  The  debtor  shall  be  informed 
that  such  assessments  must  be  made 
unless  excused  in  accordance  with  the 
Federal  Claims  Collection  Standards  (4 
CFR  parts  103  and  104); 

(10)  The  amount  of  accrued  interest 
and  the  amount  of  any  other  penalties 
or  administrative  costs  which  may  have 
been  added  to  the  principal  debt; 

(11)  That  if  the  debtor  has  not  entered 
into  an  agreement  with  the  Corporation 
to  pay  the  debt,  has  not  requested  the 
Corporation  to  review  the  debt,  or  has 
not  paid  the  debt  prior  to  the  date  on 
which  the  offset  is  to  be  Imposed,  the 
Corporation  intends  to  collect  the  debt 
by  administrative  (or  salary)  offset  or  by 
requesting  other  Federal  agencies  for 
assistance  in  collecting  the  debt  by 
offset.  The  debtor  shall  be  informed  that 
the  offset  shall  be  imposed  against  any 
funds  that  might  become  available  to  the 
debtor,  until  the  principal  debt  and  all 
accumulated  interest  and  other  charges 
are  paid  in  full; 

(12)  The  date  on  which  the  offset  will 
be  imposed,  which  shall  be  31  calendar 
days  from  the  date  of  mailing  or  hand 
delivery  of  the  Notice.  The  debtor  shall 
be  informed  that  the  Corporation 
reserves  the  right  to  impose  an  offset 
prior  to  this  date  if  the  Corporation 
determines  that  immediate  action  is 
necessary; 

(13)  That  any  knowingly  false  or 
frivolous  statements,  representations,  or 
evidence  may  subject  the  debtor  to: 

(i)  Fenahies  under  the  False  Claims 
Act.  31  U.S.C  3729  through  3731,  or 
any  other  applicable  statutory  authority: 

(ii)  Criminal  penalties  under  18  U.S.C. 
286.  287. 1001.  and  1002.  or  any  other 
applicable  statutory  authority;  and.  with 
regard  to  employees. 


(iii)  Disciplinary  procedures 
appropriate  under  5  U.S.C.  chapter  75; 
5  CFR  part  752,  or  any  other  applicable 
statute  or  regulation; 

(14)  The  name  and  address  of  the 
Corporation  ofScial  to  whom  the  debtor 
shall  send  all  correspondence  relating  to 
the  debt  or  the  offset; 

(15)  Any  other  rights  and  remedies 
available  to  the  debtor  under  statutes  or 
regulations  governing  the  program  for 
which  the  collection  is  being  made; 

(16)  That  unless  there  are  applicable 
contractual  or  statutory  pro\isions  to 
the  contrary,  amoimts  paid  on  or 
deducted  for  the  debt,  which  are  later 
waived  or  found  not  owed  to  the  United 
States,  will  be  promptly  refunded  to  the 
employee;  and 

(17)  Other  information,  as  may  be 
appropriate. 

(c)  When  the  procedural  requirements 
of  this  section  have  been  provided  to  the 
debtor  in  connection  with  the  same  debt 
or  under  some  other  statutory  or 
regulatory  authority,  the  Corporation  is 
not  required  to  duplicate  those 
requirements  before  effecting  offset. 

§1406.23    Right  to  review  of  Claim. 

(a)  If  the  debtor  disputes  the  claim, 
the  debtor  may  request  a  review  of  the 
Corporation's  determination  of  the 
existence  of  the  debt,  the  amount  of  the 
debt,  the  propriety  of  collecting  the  debt 
by  offset,  and  In  the  case  of  salary  offset, 
the  propriety  of  the  proposed  repayment 
schedule.  If  only  part  of  the  claim  is 
disputed,  the  undisputed  portion 
should  be  paid  by  the  paj-ment  due 
date. 

(b)  To  obtain  a  review,  the  debtor 
shall  submit  a  written  request  for  review 
to  the  Corporation  official  named  in  the 
Notice  of  Intent  to  Collect  by 
Administrative  (or  Sakr>]  Offset  within 
15  calendar  days  after  receipt  of  the 
notice.  The  debtor's  written  request  for 
review  shall  state  the  basis  on  which  the 
claim  is  disputed  and  shall  specify 
whether  the  debtor  requests  an  oral 
hearing  or  a  review  of  the  written  record 
of  the  claim.  If  an  oral  hearing  is 
requested,  the  debtor  shall  explain  in 
the  request  why  the  matter  cannot  be 
resolved  by  a  review  of  the  documentary 
evidence  alone. 

(c)  The  Corporation  shall  promptly 
notify  the  debtor,  in  writing,  that  the 
Corporation  has  received  the  request  for 
review.  The  Corporation  shall  conduct 
its  review  of  the  claim  in  accordance 
with  §1408.10. 

(d)  The  Corporation's  review  of  the 
claim,  under  diis  section,  shall  include 
providing  the  debtor  with  a  reasonable 
opportunity  for  an  oral  hearing  if: 

(1)  An  applicable  statute  authorizes  or 
requires  the  Corporation  to  consider 
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waiver  of  the  indebtedness,  the  debtor 
requests  waiver  of  the  indebtedness,  and 
the  waiver  determination  turns  on  an 
issue  of  credibility  or  veracity;  or 

(2)  The  debtor  requests 
reconsideration  of  the  debt  and  the 
Corporation  determines  that  the 
question  of  the  indebtedness  cannot  be 
resolved  by  reviewing  the  documentary 
evidence;  for  example,  when  the 
validity  of  the  debt  turns  on  an  issue  of 
credibility  or  veracity. 

(e)  A  Jebtor  waives  the  right  to  a 
hearing  and  will  have  his  or  her  debt 
offset  in  accordance  with  the  proposed 
offset  schedule  if  the  debtor: 

(1)  Fails  to  file  a  written  request  for 
review  within  the  timeframe  set  forth  in 
paragraph  (b)  of  this  section,  unless  the 
Corporation  determines  that  the  delay 
was  the  result  of  circumstances  beyond 
his  or  her  control;  or 

(2)  Fails  to  appear  at  an  oral  hearing 
of  which  he  or  she  was  notified  unless 
the  hearing  official  determines  that  the 
failure  to  appear  was  due  to 
circumstances  beyond  the  employees 
control. 

(f)  Upon  completion  of  its  review  of 
the  claim,  the  Corporation  shall  notify 
the  debtor  whether  the  Corporation's 
determination  of  the  existence  or 
amount  of  the  debt  has  been  sustained, 
amended,  or  canceled.  The  notification 
shall  include  a  copy  of  the  written 
decision  issued  by  the  hearing  official, 
pursuant  to  §  1408.10(e).  If  the 
Corporation's  determination  is 
sustained,  this  notification  shall  contain 
a  provision  which  states  that  the 
Corporation  intends  to  collect  the  debt 
by  offset  or  by  requesting  other  Federal 
agencies  for  assistance  in  collecting  the 
debt. 

(g)  When  the  procedural  requirements 
of  this  section  have  been  provided  to  the 
debtor  in  connection  with  the  same  debt 
or  under  some  other  statutory  or 
regulatory  authority,  the  Corporation  is 
not  required  to  duplicate  those 
requirements  before  effecting  offset. 

§  1408.24    Waiver  of  procedural 
requirements. 

(a)  The  Corporation  may  impose  offset 
against  a  payment  to  be  made  to  a 
debtor  prior  to  the  completion  of  the 
procedures  required  by  this  part,  if: 

(1)  Failure  to  impose  the  offset  would 
substantially  prejudice  the 
Government's  ability  to  collect  the  debt; 
and 

(2)  The  timing  of  the  payment  against 
which  the  offset  will  be  imposed  does 
not  reasonably  permit  the  completion  of 
those  procedures. 

(b)  The  procedures  required  by  this 
part  shall  be  complied  with  promptly 
after  the  offset  is  imposed.  Amounts 


recovered  by  offset,  which  are  later 
found  not  to  be  owed  to  the 
Goverrmient,  shall  be  promptly 
refunded  to  the  debtor. 

§1408.25    Coordinating  offset  with  other 
Federai  agencies. 

(a)(1)  Any  creditor  agency  which 
requests  the  Corporation  to  impose  an 
offset  against  amounts  owed  to  the 
debtor  shall  submit  to  the  Corporation  a 
claim  certification  which  meets  the 
requirements  of  this  paragraph.  The 
Corporation  shall  submit  the  same 
certification  to  any  agency  that  the 
Corporation  requests  to  effect  an  offset. 

(2)  The  claim  certification  shall  be  in 
writing.  It  shall  certify  the  debtor  owes 
the  debt  and  that  all  of  the  applicable 
requirements  of  31  U.S.C.  3716  and  4 
CFR  part  102  have  been  met.  If  the 
intended  offset  is  to  be  a  salary  offset. 

a  claim  certification  shall  instead  certify 
that  the  debtor  owes  the  debt  and  that 
the  applicable  requirements  of  5  U.S.C. 
5514  and  5  CFR  part  550,  subpart  K, 
have  been  met. 

(3)  A  certification  that  the  debtor 
owes  the  debt  shall  state  the  amount  of 
the  debt,  the  factual  basis  supporting  the 
determination  of  indebtedness,  and  the 
date  on  which  payment  of  the  debt  was 
due.  A  certification  that  the 
requirements  of  31  U.S.C  3716  and  4 
CFR  part  102  have  been  met  shall 
include  a  statement  that  the  debtor  has 
been  sent  a  Notice  of  Intent  to  Collect 
by  Administrative  Offset  at  least  31 
calendar  days  prior  to  the  date  of  the 
intended  offset  or  a  statement  that 
pursuant  to  4  CFR  102.3(bJ(5)  said 
Notice  was  not  required  to  be  sent.  A 
certification  that  the  requirements  of  5 
U.S.C.  5514  and  5  CFR  part  550,  subpart 
K,  have  been  met  shall  include  a 
statement  that  the  debtor  has  been  sent 

a  Notice  of  Intent  to  Collect  by  Salary 
Offset  at  least  31  calendar  days  prior  to 
the  date  of  the  intended  offset  or  a 
statement  that  pursuant  to  4  CFR 
102.3(b)(5)  said  Notice  was  not  required 
to  be  sent. 

(b)(1)  The  Corporation  shall  not  effect 
an  offset  requested  by  another  Federal 
agency  witliout  first  obtaining  the  claim 
certification  required  by  paragraph  (a)  of 
this  section.  If  the  Corporation  receives 
an  incomplete  claim  certification,  the 
Corporation  shall  return  the  claim 
certification  writh  notice  that  a  claim 
certification  which  complies  with  the 
requirements  of  paragraph  (a)  of  this 
section  must  be  submitted  to  the 
Corporation  before  the  Corporation  will 
consider  effecting  an  offset. 

(2)  The  Corporation  may  rely  on  the 
information  contained  in  the  claim 
certification  provided  by  a  requesting 
creditor  agency.  The  Corporation  is  not 


authorized  to  review  a  creditor  agency's 
determination  of  indebtedness. 

(c)  Only  the  creditor  agency  may  agree 
to  enter  into  an  agreement  with  the 
debtor  for  the  repayment  of  the  claim. 
Only  the  creditor  agency  may  agree  to 
compromise,  suspend,  or  terminate 
collection  of  the  claim. 

(d)  The  Corporation  may  decline,  for 
good  cause,  a  request  by  another  agency 
to  effect  an  offset.  Good  cause  includes 
that  the  offset  might  disrupt,  directly  or 
indirectly,  essential  Corporation 
operations.  The  refusal  and  the  reasons 
shall  be  sent  in  writing  to  the  creditor 
agency. 

§1408.26    Stay  of  offset 

(a)(1)  When  a  creditor  agency  receives 
a  debtor's  request  for  inspection  of 
agency  records,  the  offset  is  stayed  for 
10  calendar  days  beyond  the  date  set  for 
the  record  inspection. 

(2)  When  a  creditor  agency  receives  a 
debtor's  offer  to  enter  into  a  repayment 
agreement,  the  offset  is  stayed  until  the 
debtor  is  notified  as  to  whether  the 
proposed  agreement  is  acceptable. 

(3)  When  a  review  is  conducted,  the 
offset  is  stayed  until  the  creditor  agency 
issues  a  final  written  decision. 

(b)  When  offset  is  stayed,  the  amount 
of  the  debt  and  the  amount  of  any 
accrued  interest  or  other  charges  uill  be 
withheld  from  payments  to  the  debtor. 
The  withheld  amounts  shall  not  be 
applied  against  the  debt  until  the  stay 
expires.  If  withheld  funds  are  later 
determined  not  to  be  subject  to  offset, 
they  will  be  promptly  refunded  to  the 
debtor. 

(c)  If  the  Corporation  is  the  creditor 
agency  and  the  offset  is  stayed,  the 
Corporation  will  immediately  notify  an 
offsetting  agency  to  withhold  the 
payment  pending  termination  of  the 
stay. 

§  1408.27  Offset  against  amounts  payable 
from  Civil  Service  Retirement  and  Disability 
Fund. 

The  Corporation  may  request  that 
monies  payable  to  a  debtor  from  the 
Civil  Service  Retirement  and  Disability 
Fund  be  administratively  offset  to 
collect  debts  owed  to  the  Corporation  by 
the  debtor.  The  Corporation  must  certify 
that  the  debtor  owes  the  debt,  the 
amount  of  the  debt,  and  that  the 
Corporation  has  complied  with  the 
requirements  set  forth  in  this  part,  4 
CFR  102.3,  and  the  Office  of  Personnel 
Management  regulations.  The  request 
shall  be  submitted  to  the  official 
designated  in  the  Office  of  Personnel 
Management  regulations  to  receive  the 
request. 
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Subpart  C— Offset  Against  Salary 

§1408.35    Purpose. 

The  purpose  of  this  subpart  is  to 
implement  section  5  of  the  Debt 
Collection  Act  of  1982  (Pub.  L.  97-365 
(5  U.S.C.  5514)).  which  authorizes  the 
collection  of  debts  owed  by  Federal 
employees  to  the  Federal  Government 
by  means  of  salary  offsets.  These 
regulations  provide  procedures  for  the 
collection  of  a  debt  owed  to  the 
Government  by  the  imposition  of  a 
salary  offset  against  amounts  payable  to 
a  Federal  employee  as  salarj'.  These 
regulations  are  consistent  with  the 
regulations  on  salarj-  offset  published  by 
the  Office  of  Personnel  Management, 
codified  in  5  CFR  part  550.  subpart  K. 
Since  salary  offset  is  a  type  of 
administrative  offset,  the  requirements 
of  subpart  B  also  apply  to  salary  offsets. 

§  1408.36    Applicability  of  regulations, 
(a)  These  regulations  apply  to  the 
following  cases:  (1)  Where  the 
Corporation  is  owed  a  debt  by  an 
individual  currently  employed  by 
another  agency; 

(2)  Where  the  Corporation  is  owed  a 
debt  by  an  individual  who  is  currently 
employed  by  the  Corporation;  or 

(3)  Where  the  Corporation  currently 
employs  an  individual  who  owes  a  debt 
to  another  Federal  agency.  Upon  receipt 
of  proper  certification  from  the  creditor 
agency,  the  Corporation  will  offset  the 
debtor-employee's  salary  in  accordance 
with  these  regulations. 

I  tb)  These  regulations  do  not  apply  to 
tiie  following:  (1)  Debts  or  claims  arising 
under  the  Internal  Revenue  Code  of 
1986.  as  amended  (26  U.S.C.  1  et  seq), 
the  Social  Security  Act  (42  U.S.C.  301 
et  seq),  the  tariff  laws  of  the  United 
Slates;  or  to  any  case  where  collection 
of  a  debt  by  salary  offset  is  explicitly 
provided  for  or  prohibited  by  another 
statute  (e.g..  travel  advances  in  5  U.S.C. 
5705  and  employee  training  expenses  in 
5  U.S.C.  4108). 

(2)  Any  adjustment  to  pay  arising 
from  an  employee's  election  of  coverage 
or  a  change  in  coverage  under  a  Federal 
benefits  program  requiring  periodic 
deductions  from  pay  if  the  amount  to  be 
recovered  was  accumulated  over  four 
pay  periods  or  less. 

(3)  A  claim  which  has  been 
outstanding  for  more  than  10  years  af^er 
the  creditor  agency's  right  to  collect  the 
debt  first  accrued,  unless  facts  material 
to  the  Government's  right  to  collect 
w^re  not  known  and  could  not 
reasonably  have  been  known  by  the 
official  or  officials  charged  with  the 
responsibility  for  discovery  and 

CO  lection  of  such  debts. 


§1408.37    Definitions. 

In  this  subpart,  the  following 
definitions  shall  apply: 

(a)  Agency  means: 

(1)  An  executive  agency  as  defined  by 
5  U.S.C.  105.  including  the  United 
States  Postal  Service  and  the  United 
States  Postal  Rate  Com.mission; 

(2)  A  miUtary  department  as  defined 
in  5  U.S.C.  102; 

(3)  An  agency  or  court  of  the  judicial 
branch,  including  a  court  as  defined  in 
28  U.S.C.  610.  the  District  Court  for  the 
Northern  Mariana  Islands,  and  the 
Judicial  Panel  on  Multi-district 
Litigation; 

(4)  An  agency  of  the  legislative 
branch,  including  the  United  States 
Senate  and  the  United  States  House  of 
Representatives;  or 

(5)  Other  independent  establishments 
that  are  entities  of  the  Federal 
Government. 

(b)  Disposable  pay  means,  for  an 
officially  established  pay  interval,  that 
part  of  current  basic  pay,  special  pay. 
incentive  pay.  retired  pay,  retainer  pay, 
or,  in  the  case  of  an  employee  not 
entitled  to  basic  pay.  otber  authorized 
pay  remaining  after  the  deduction  of 
any  amount  required  by  law  to  be 
withheld.  The  Corporation  shall  allow 
the  deductions  described  in  5  CFR 
581.105(b)  through  (f). 

(c)  Employee  means  a  current 
employee  of  the  Corporation  or  other 
agency,  including  a  current  member  of 
the  Armed  Forces  or  Resene  of  the 
Armed  Forces  of  the  United  States. 

(d)  M'a;Ver  means  the  cancellation, 
remission,  forgiveness,  or  nonrecovery 
of  a  debt  allegedly  owed  by  an  employee 
to  the  Corporation  or  another  agency  as 
permitted  or  required  by  5  U.S.C.  5584 
or  8346(b),  10  U.S.C.  2774,  32  U.S.C. 
716.  or  any  other  law. 

§1408.38    Waiver  requests  and  claims  to 
the  General  Accounting  Office. 

(a)  The  regulations  contained  in  this 
subpart  do  not  preclude  an  employee 
from  requesting  a  waiver  of  an 
overpayment  under  5  U.S.C.  5584  or 
8346(b).  10  U.S.C.  2774.  32  U.S  C.  716. 
or  in  any  way  questioning  the  amount 
or  validity  of  a  debt  by  submitting  a 
subsequent  claim  to  the  General 
Accounting  Office  in  accordance  with 
the  procedures  prescribed  by  the 
General  Accounting  Office. 

(b)  These  regulations  also  do  not 
preclude  an  employee  from  requesting  a 
waiver  pursuant  to  other  statutory 
provisions  pertaining  to  the  particular 
debts  being  collected. 

§  1 408.39    Procedu  res  for  salary  offset 

(a)  The  Chairman,  or  designee  of  the 
Chairman,  shall  determine  the  amount 


of  an  employee's  disposable  pay  and  the 
amount  to  be  deducted  from  the 
employee's  disposable  pay  at  regular- 
pay  intervals. 

(b)  Deductions  shall  begin  within 
three  official  pay  periods  following  the 
date  of  mailing  or  delivery  of  the  Notice 
of  Intent  to  Collect  by  Salar}'  Offset. 

(c)(1)  If  the  amount  of  the  debt  is 
equal  to  or  is  less  than  15  percent  of  the 
employee's  disposable  pay,  such  debt 
should  be  collected  in  one  lump-sum 
deduction. 

(2)  If  the  amount  of  the  debt  is  not 
collected  in  one  lump-sum  deduction, 
the  debt  shall  be  collected  in 
installment  deductions  over  a  period  of 
time  not  greater  than  the  anticipated 
period  of  employment.  The  size  and 
frequency  of  installment  deductions 
will  bear  a  reasonable  relation  to  the 
size  of  the  debt  and  the  employee's 
ability  to  pay.  However,  the  amount 
deducted  from  any  pay  period  will  not 
exceed  15  percent  of  the  employee's 
disposable  pay  for  that  period,  unless 
the  employee  has  agreed  in  UTiting  to 
the  deduction  of  a  greater  amount. 

(3)  A  deduction  exceeding  the  15- 
percent  disposable  pay  limitation  may 
be  made  from  any  final  salary  payment 
pursuant  to  31  U.S.C.  3716  in  order  to 
liquidate  the  debt,  whether  the 
employee  is  being  separated  voluntarily 
or  involuntarily. 

(4)  Whenever  an  employee  subject  to 
salary  offset  is  separated  from  the 
Corporation  and  the  balance  of  the  debt 
cannot  be  liquidated  by  offset  of  the 
final  salary  check  pursuant  to  31  U.S.C. 
3716,  the  Corporation  may  offset  any 
later  payments  of  any  kind  against  the 
balance  of  the  debt. 

(d)  In  instances  where  two  or  more 
creditor  agencies  are  seeking  salary 
offsets  against  current  employees  of  the 
Corporation  or  where  two  or  more  debts 
are  owed  to  a  single  creditor  agency,  the 
Corporation,  at  its  discretion,  may 
determine  whether  one  or  more  debts 
should  be  offset  simultaneously  within 
the  15-percent  Hmitation.  Debts  owed  to 
the  Corporation  should  generally  take 
precedence  over  debts  owed  to  other 
agencies. 

§1408.40    Refunds. 

(a)  In  instances  where  the  Corporation 
is  the  creditor  agency,  it  shall  promptly 
refund  any  amounts  deducted  under  the 
authority  of  5  U.S.C.  5514  when: 

(1)  The  debt  is  waived  or  otherwise 
found  not  to  be  owed  to  the  United 
States  (unless  expressly  prohibited  by 
statute  or  regulations);  or 

(2)  An  administrative  or  judicial  order 
directs  the  Corporation  to  make  a 
refund. 
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(b)  Unless  required  or  permitted  by 
law  or  contract,  refunds  under  this 
section  shall  not  bear  interest. 

§  1408.41    Requesting  current  paying 
agency  to  offset  salary. 

(a)  To  request  a  paying  agency  to 
impose  a  salary  offset  against  amounts 
owed  to  the  debtor,  the  Corporation 
shall  provide  the  paying  agency  with  a 
claim  certification  which  meets  the 
requirements  set  forth  in  §  1408.25(a)  of 
this  part.  The  Corporation  shall  also 
provide  the  paying  agency  with  a 
repayment  schedule  determined  under 
the  provisions  of  §  1408.39  or  in 
accordance  with  a  repayment  agreement 
entered  into  with  the  debtor. 

(b)  If  the  employee  separates  from  the 
paying  agency  before  the  debt  is  paid  in 
full,  the  paying  agency  shall  certify  the 
total  amount  collected  on  the  debt.  A 
copy  of  this  certification  shall  be  sent  to 
the  employee  and  a  copy  shall  be  sent 
to  the  Corporation.  If  the  paying  agency 
is  aware  that  the  employee  is  entitled  to 
payments  from  the  Civil  Service 
Retirement  and  Disability  Fund,  or  other 
similar  payments,  it  must  provide 
written  notification  to  the  agency 
responsible  for  making  such  payments 
that  the  debtor  owes  a  debt  (including 
the  amount)  and  that  the  provisions  of 
this  section  have  been  fully  complied 
with.  However,  the  Corporation  must 
submit  a  properly  certified  claim  to  the 
agency  responsible  for  making  such 
payments  before  the  collection  can  be 
made. 

(c)  When  an  employee  transfers  to 
another  paying  agency,  the  Corporation 
is  not  required  to  repeat  the  due  process 
procedures  set  forth  in  5  U.S.C.  5514 
and  this  part  to  resume  the  collection. 
The  Corporation  shall,  however,  review 
the  debt  upon  receiving  the  former 
paying  agency's  notice  of  the 
employee's  transfer  to  make  sure  the 
collection  is  resumed  by  the  new  paying 
agency. 

(d)  If  a  special  review  is  conducted 
pursuant  to  §  1408.11  and  resuhs  in  a 
revised  offset  or  repayment  schedule, 
the  Corporation  shall  provide  a  new 
claim  certification  to  the  paying  agency. 

§  1 408.42    Responsibility  of  the 
Corporation  as  the  paying  agency. 

(a)  When  the  Corporation  receives  a 
claim  certification  from  a  creditor 
agency,  deductions  should  be  scheduled 
to  begin  at  the  next  officially  established 
pay  interval.  The  Corporation  shall  send 
the  debtor  written  notice  which 
provides:  (1)  That  the  Corporation  has 
received  a  valid  claim  certification  from 
the  creditor  agency; 

(2)  The  date  on  which  salary  offset 
will  begin; 


(3)  The  amount  of  the  debt;  and 

(4)  The  amount  of  such  deductions, 
(b)  If,  after  the  creditor  agency  has 

submitted  the  claim  certification  to  the 
Corporation,  the  employee  transfers  to  a 
different  agency  before  the  debt  is 
collected  in  full,  the  Corporation  must 
certify  the  total  amount  collected  on  the 
debt.  The  Corporation  shall  send  a  copy 
of  this  certification  to  the  creditor 
agency  and  a  copy  to  the  employee.  If 
the  Corporation  is  aware  that  the 
employee  is  entitled  to  payments  from 
the  Civil  Service  Retirement  Fund  and 
Disability  Fund,  or  other  similar 
payments,  it  shall  provide  written 
notification  to  the  agency  responsible 
for  making  such  payments  that  the 
debtor  owes  a  debt  (including  the 
amount). 

§  1 408.43    Nonwaiver  of  rights  by 
payments. 

An  employee's  involuntary  payment 
of  all  or  any  portion  of  a  debt  being 
collected  under  this  subpart  shall  not  be 
construed  as  a  waiver  of  any  rights  the 
employee  may  have  under  5  U.S.C.  5514 
or  any  other  provisions  of  a  written 
contract  or  law  unless  there  are 
statutory  or  contractual  provisions  to 
the  contrary. 

Dated  May  3. 1994. 
Nan  P.  Mitchem, 

Acting  Secretary  to  the  Board,  Farm  Credit 

System  Insurance  Corporation. 

|FR  Doc.  94-11442  Filed  5-12-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  94-AGL-16] 

Modification  of  Class  D  Airspace;  and 
Establishment  of  Class  E  Airspace; 
Rocktord,  IL,  Cincinnati,  OH,  Jackson, 
Ml,  Saginaw,  Ml,  Traverse  City,  Ml, 
Sioux  Falls,  SD,  and  Rochester,  MN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  action  modifies  Class  D 
airspace  areas  at  Greater  Rockford 
Airport,  Rockford,  IL,  Cincinnati 
Municipal  Airport  Lunken  Field, 
Cincinnati,  OH,  Jackson  County- 
Reynolds  Field,  Jackson,  MI,  Tri  City 
International  Airport,  Saginaw,  MI, 
Cherry  Capital  Airport,  Traverse  City, 
MI,  Joe  Foss  Field,  Sioux  Falls,  SD,  and 
Rochester  Municipal  Airport,  Rochester, 
MN.  by  amending  the  areas'  effective 


hours  to  coincide  with  the  associated 
control  tower's  hours  of  operation.  This 
action  also  establishes  Class  E  airspace 
at  these  Jireas  when  the  associated 
control  tower  is  closed.  The  intended 
effect  of  this  action  is  to  clarify  when 
two-way  radio  commimication  with 
these  air  traffic  control  towers  is 
required  and  to  provide  adequate  Class 
E  airspace  for  instrument  approach 
procedures  when  these  control  towers 
are  closed. 

DATES:  Effective  date:  0901  u.tc,  June 
23, 1994. 

Comment  date:  Comments  must  be 
received  on  or  before  Jime  16, 1994. 
ADDRESSES:  Send  comments  on  the  nile 
in  triplicate  to: 

Manager.  Air  Traffic  Division,  System 
Management  Branch.  AGL-530,  Docket  No. 
94-AGL-16.  Federal  Aviation 
Administration.  2300  East  Devon  Avenue, 
Des  Plaines.  Illinois  60018. 

The  official  docket  may  be  examined  in  the 
Office  of  the  Assistant  Chief  Counsel.  Federal 
Aviation  Administration,  2300  E.  Devon 
Avenue.  Des  Plaines,  Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angeline  D.  Ferri,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (708) 294-7571. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  This  rule  will  become 
effective  on  the  date  specified  in  the 
"DATES"  section.  However,  after  the 
review  of  the  comments  and,  if  the  FAA 
finds  that  further  changes  are 
appropriate,  it  will  initiate  rulemaking 
proceedings  to  extend  the  effective  date 
of  the  rule  or  amend  the  regulation. 

Comments  that  provide  die  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  D  airspace 
areas  at  Greater  Rockford  Airport, 
Rockford,  IL,  Cincinnati  Municipal 
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Airport  Lunken  Field,  Cincinnati.  OH. 
Jackson  County-Reynolds  Field, 
Jackson,  MI,  Tri  City  International 
Airport,  Saginaw,  MI,  Cheny  Capital 
Airport,  Traverse  City,  MI,  Joe  Foss 
Field,  Sioux  Falls,  SD,  and  Rochester 
Municipal  Airport,  Rochester,  MN,  by 
amending  the  areas'  effective  hours  to 
coincide  with  the  associated  control 
tower's  hours  of  operation.  This  action 
also  establishes  Class  E  airspace  at  these 
areas  when  the  associated  control  tower 
is  closed.  Prior  to  Airspace 
Reclassification,  an  airport  traffic  area 
(ATA)  and  a  control  zone  (CZ)  existed 
at  these  airports.  However,  Airspace 
Reclassification,  effective  September  16. 
1993.  discontinued  the  use  of  the  tenn 
"airport  traffic  area"  and  "control 
7X)ne,"  replacing  them  with  the 
designation  "Class  D  airspace."  The 
former  CZ  was  continuous,  while  the 
former  ATA  was  contingent  upon  the 
operation  of  the  air  traffic  control  tower. 
The  consolidation  of  the  ATA  and  CZ 
into  a  single  Class  D  airspace 
designation  makes  it  necessary  to 
modify  the  effective  hours  of  the  Class 
D  airspace  to  coincide  with  the  control 
tpwer's  hours  of  operation.  This  action 
also  establishes  Class  E  airspace  during 
the  hours  the  control  tower  is  closed. 
The  intended  effect  of  this  action  is  to 
clarify  when  two-way  radio 
communication  with  these  air  traffic 
ccDtrol  towers  is  required  and  to 
pjrovide  adequate  Class  E  airspace  for 
iigtrument  approach  procedures  when 
lllfese  control  towers  are  closed. 

I  (The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  and  E  airspace 
designations  are  published  in 
Paragraphs  5000  and  6002.  respectively, 
of  FAA  Order  7400.9 A  dated  June  17.  ' 
1993.  and  effective  September  16.  1993. 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298;  July  6. 1993). 
The  Class  D  and  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 
Under  the  circumstances  presented,  the 
FAA  concludes  that  there  is  an 
immediate  need  to  modify  these  Class  D 
and  establish  these  Class  E  airspace 
ateas  in  order  to  promote  the  safe  and 
efficient  handling  of  air  traffic  in  these 
areas.  Therefore,  I  find  that  notice  and 
public  procedures  under  5  U.S.C.  553(b) 
are  impracticable  and  contrary  to  the 
public  interest. 

The  FAA  has  determined  that  this 
nigulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Eiificutive  Order  12866;  (2)  is  not  a 


"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator)' 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
contmues  to  read  as  follows: 

Authority:  44  U.S.C.  app.  13-;8(a).  1354(a). 
1510;  E.O.  10854.  24  FR  9565.  3  CI  R.  1953- 
1963  Comp..  p.  389;  49  U.S.C.  106(g):  14  CFR 
11,69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16,  1993,  is 
amended  as  follows: 

Paragraph  5000    General 


AGLILD    Rockford,  IL  [Revised] 

Roclcford.  Greater  Rockford  Airport.  IL 
(iat.  42°1146"N.,  long.  89'05'38"'vV.) 
Greater  Rockford  ILS  Localizer 

(Iat.  42°12'36"N..  long.  89°05'17"\V.) 
GILMY  LO.M 

(Iat.  42''06'52"N..  long.  Bg^OSSS'lV.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,200  feet  MSL 
within  a  4.4-mile  radius  of  the  Greater 
Rockford  Airport  and  within  1.8  miles  each 
side  of  the  Greater  Rockford  Runway  36  ILS 
localizer  course,  extending  south  from  the 
4.4-mile  radius  to  the  GILMY  LOM.  This 
Class  D  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 


AGL  OH  D    Cinciiuiati,  OH  [Revisedl 

Cincinnati  Municipal  Airport  Lunken  Field. 
OH 
(let.  39'06'12"N.,  long.  84='25'07"\V.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3.000  feet  MSL 
within  a  4.1-mile  radius  of  Cincinnati 


Municipal  Airport  Lunken  Field,  excluding 
that  airspace  within  the  Cincinnati/Northern 
Kentucky  International  Airport,  KY  Qass  C 
airspace  area.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

•  •         •         •         • 

AGL  MID    Jackson.  MI  (Revised] 

l&ckson  County-Reynolds  Field.  MI 
(Iat.  42°15'35'M.i  long.  84''27'34"\V.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3.500  feet  MSL 
withm  a  4-mile  radius  of  Jackson  County- 
Reynolds  Field.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

•  •  •  •  • 

AGL  Nfl  D    Saginaw,  Nfl  [Revised] 

Saginau.  Tri  Citv  International  Airport.  MI 
(Iat.  43"=3l'58'N..  long.  84°04  47 'W.) 

That  airspace  extending  upward  f.'-om  the 
surface  to  and  including  3,200  feet  MSL 
within  a  4.8-mile  radius  of  TriCity 
Iiiternational  Airport.  This  Class  D  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  adv.nnce  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

•  •  •  •  • 

AGL  Ml  D    Traverse  City,  MI  [Revised] 

Traverse  City.  Cherry-  Capital  .^irport,  Ml 
(Iat.  44°44'27"N..  long.  8r>''34-57\V.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3.100  feet  MSL 
within  a  4.4-mi!e  radius  of  Cherry  Capital 
Airfxjrt.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  bv  a  Notice  to 
Airmen.  The  effective  da'es  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


AGL  SOD    Sioux  Falls.  SD  [Revisedl 

Sioux  Falls.  Joe  Foss  Field,  SD 

(Iat.  43°34'53"N.,  long.  96'44'30  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3.900  feet  MSL 
within  a  4.4-mile  radius  of  Joe  Foss  Field. 
This  Class  D  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 
•  •  *  *  « 

AGL  MN  D    Rochester,  MN  |  Revised] 

Rochester  Municipal  Airport.  .MN 
(Iat.  43'54'32"N..  long.  92''29'53  "W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,800  feet  MSL 
within  a  4.2-mile  radius  of  Rot  hester 
Municipal  Airport.  This  Class  D  airspace  ar»'a 
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is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Ainnen.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

*  •         •         •         • 

Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport 

*  *         •         •         • 

AGL  IL  E2    Rockford,  IL  [New] 

Rockford,  Greater  Rockford  Airport,  IL 
(lat.  42'>11'46"N.,  long.  89°05'38"^V.) 

Greater  Rockford  ILS  Localizer 

(lat.  42'12'36"N..  long.  89''05'17"W.) 

GILMY  LOM 

(lat.  42°06'52"N..  long.  89°05'55"W.) 

Within  a  4.4-mile  radius  of  the  Greater 
Rockford  Airport  and  wthin  1.8  miles  each 
side  of  the  Greater  Rockford  Runway  36  ILS 
localizer  course,  extending  south  from  the 
4.4-mile  radius  to  the  GILMY  LOM.  This 
Class  E  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 
***** 

AGL  OH  E2    Cincinnati,  OH  [New] 

Cincinnati  Municifwl  Airport  Lunken  Field, 
OH 
(lat.  39°06'12"N.,  long.  84''25'07"W.) 

Within  a  4.1-mile  radius  of  Cincinnati 
Municipal  Airport  Lunken  Field,  excluding 
that  airspace  within  the  Cincinnati/Northern 
Kentucky  International  Airport,  KY,  Class  C 
airspace  area.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
thereafter  be  contiguously  published  in  the 
Airport/Facility  Directory. 
***** 

AGL  MI  E2    Jackson.  MI  [New] 

Jackson  County-Reynolds  Field,  MI 
(lat.  42''15'35  "N.,  long.  84''27'34"W.) 
Within  a  4-mile  radius  of  Jackson  County 
Reynolds  Field.  This  Gass  E  airspace  area  is 
effective  during  the  sp>ecific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

*  •         •         *         • 

AGL  MI  E2    Saginaw,  MI  (New) 

Saginaw,  Tri  City,  International  Airport,  MI 
(lat.  43°31'58"N.,  long.  84°04'47"W.) 
Within  a  4.8-mile  radius  of  Tri-City 
International  Airport.  This  Class  E  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

AGL  MI  E2  Traverse  City,  MI  [New] 

Travel  se  City.  Cherry  Capital  Airport.  Ml 
(lat.  44°44'27"N.,  long.  85''34'57"W.) 


Within  a  4.4-mile  radius  of  Cherry  Capital 
Airport.  This  Class  E  airspace  area  is  effective 
during  the  si>ecific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


AGL  SD  E2    Sioux  Falls,  SD  [New] 

Sioux  Falls,  Joe  Foss  Field,  SD 
(lat.  43''34'53"N.,  long.  96''44'30"W.) 
Within  a  4.4-mile  radius  of  Joe  Foss  Field. 
This  Class  E  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 


AGL  MN  E2    Rochester,  N{N  [New] 

Rochester  Municipal  Airport,  MN 
(lat.  43''54'32"N.,  long.  92°29'53"W.I 
Within  a  4.2-mile  radius  of  Rochester 
Municipal  Airpwrt.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  tiroes  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Issued  in  Des  Plaines,  Illinois  on  May  5, 
1994. 

Roger  Wall. 

Manager,  Air  Traffic  Division. 
IFR  Doc.  94-11718  Filed  5-12-94;  8:45  am] 

BILLING  CODE  4910-13-M 


14CFRPart71 

[Airspace  Docket  No.  94-ACE-11] 

Establishment  of  Class  E  Airspace 
Areas 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule,  request  for 
comments. 

SUMMARY:  This  action  establishes  Class 
E  airspace  areas  at  the  Dubuque 
Regional  Airport,  Iowa;  Sioux  City, 
Sioux  Gateway  Airport,  Iowa;  Waterloo 
Municipal  Airport,  Iowa;  Fort 
Leavenworth,  Sherman  Army  Air  Field, 
Kansas;  Fort  Riley,  Marshall  Army  Air 
Field,  Kansas;  Hutchinson  Municipal 
Airport,  Kansas;  Manhattan  Municipal 
Airport,  Kansas;  Olathe,  Johnson  County 
Executive  Airport,  Kansas;  Olathe, 
Johnson  County  Industrial  Airport, 
Kansas;  Salina  Municipal  Airport, 
Kansas;  Topeka,  Forbes  Field,  Kansas; 
and  Topeka,  Philip  Billard  Airport, 
Kansas.  Presently,  these  areas  are 
designated  as  Class  D  airspace  when  the 
associated  control  tower  is  in  operation. 
However,  controlled  airspace  to  the 
surface  is  needed  when  the  control 


towers  located  at  these  areas  are  closed. 
The  intended  effect  of  this  action  is  to 
provide  adequate  Class  E  airspace  for 
instrument  flight  rule  (IFR)  operations 
when  these  control  towers  zire  closed. 
DATES:  Effective  date:  0901  UTC,  June 
23, 1994.  Comment  date:  Comments 
must  be  received  on  or  before  June  16, 
1994. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Manager,  Air  Traffic 
Division,  ACE-500,  Docket  No.  94- 
ACE-11,  Federal  Aviation 
Administration.  601  East  12th  Street, 
Kansas  City,  Missouri  64106. 

The  official  docket  may  be  examined 
at  the  Office  of  the  Assistant  Chief 
Coimsel  for  the  Central  Regional  Office 
at  the  address  shown  above  between  9 
a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dale  L.  Carnine.  Airspace  SpeciaUst, 
System  Management  Branch,  ACE- 
530b,  Federal  Aviation  Administration, 
601  East  12lh  Street.  Kansas  City. 
Missouri  64106;  telephone  number: 
(816) 426-3408. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  proceeded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  This  rule  will  become 
effective  on  the  date  specified  in  the 
"DATES"  section.  However,  after  the 
review  of  the  comments  and,  if  the  FAA 
finds  that  further  changes  are 
appropriate,  it  will  initiate  rulemaking 
proceedings  to  extend  the  effective  date 
of  the  rule  or  amend  the  i^gulation. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energ}'- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace 
areas  at  Dubuque  Regional  Airport. 
Iowa;  Sioux  City.  Sioux  Gateway 
Airport,  Iowa;  Waterloo  Municipal 
Airport,  Iowa;  Fort  Leavenworth, 
Sherman  Army  Air  Field,  Kansas;  Fort 
Riley,  Marshall  Army  Air  Field,  Kansas; 
Hutchinson  Municipal  Airport,  Kansas; 
Manhattan  Mimicipal  Airport,  Kansas; 
Olathe,  Johnson  County  Executive 
Airport,  Kansas;  Olathe,  Johnson  County 
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•  Industrial  Airport,  Kansas;  Salina 
Municipal  Airport,  Kansas;  Topeka. 
Forbes  Field,  Kansas;  and  Topeka. 
Philip  Billard  Airport,  Kansas. 
Currently,  this  airspace  is  designated  as 
Class  D  when  the  associated  control 
tower  is  in  operation.  Nevertheless, 
controlled  airspace  to  the  surface  is 
needed  for  IFR  operations  at  Dubuque 
Regional  Airport,  Iowa;  Sioux  City, 
Sioux  Gateway  Airport,  Iowa;  Waterloo 
Municipal  Airport,  Iowa;  Fort 
Leavenworth,  Sherman  Army  Air  Field. 
Kansas;  Fort  Riley,  Marshall  Army  Air 
Field,  Kansas;  Hutchinson  Municipal 
Airport,  Kansas;  Manhattan  Municipal 
Airport,  Kansas;  Olathe,  Johnson  County 
Executive  Airport,  Kansas;  Olathe. 
Johnson  County  Industrial  Airport, 
Kansas;  Salina  Municipal  Airport, 
Kansas;  Topeka.  Forbes  Field;  Kansas; 
and  Topeka,  Philip  Billard  Airport, 
Kansas,  when  the  towers  are  closed.  The 
intended  effect  of  this  action  is  to 
provide  adequate  Class  E  airspace  for 
IFR  operations  at  these  airports  when 
these  control  towers  are  closed.  As 
noted  in  the  Airspace  Reclassification 
Final  Rule,  published  in  the  Federal 
Register  on  December  17,  1991,  airspace 
at  an  airport  with  a  part-time  control 
tower  should  be  designated  as  a  Class  D 
airspace  area  when  the  control  tower  is 
in  operation,  and  as  a  Class  E  airspace 
aree  when  the  control  tower  is  closed 
(56  FR  65645). 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designated 
as  surface  areas  for  airports  are 
published  in  Paragraph  6002  of  FAA 
Order  7400. 9A,  dated  June  17, 1993,  and 
effective  September  16,  1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298,  July  6,  1993).  The 
Class  E  airspace  designations  listed  in 
this  document  will  be  published 
subsequently  in  the  Order.  Under  the 
circumstances  presented,  the  FAA 
concludes  that  there  is  an  immediate 
need  to  establish  these  Class  E  airspvace 
areas  in  order  to  promote  the  safe  and 
efficient  handling  of  air  traffic  in  these 
areas.  Therefore.  1  find  that  notice  and 
pubhc  procedures  under  5  U.S.C.  553(b) 
are  impracticable  and  contrary  to  the 
public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulator^'  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 


regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED) 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49.U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993.  and 
effective  September  16,  1993.  is 
amended  as  follows: 

Paragraph  6002    Oass  E  airspace  orvas 
designated  as  a  surface  area  for  an 
airport. 


ACE  lA  E2  Dubuque,  lA  ISew} 

Dubuque  Regional  Airport,  lA 
(lat.  42''2411"  N.  long.  90''42'33"  \V) 
Within  a  4.2-miIe  radius  of  Dubuque 
Regional  Airport.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
tines  established  in  advance  by  a  Notice  of 
Airmen.  The  effective  date  and  time  will 
thereefter  be  continuously  published  in  the 
Airport/Facility  Directory. 


ACEIAE2  Sioux  City.  lA  [XewJ 

Sioux  City.  Sioux  Gateway  Airport.  lA 
(lat.  42°24'10"  N.  long.  96''2304  "  W) 
South  Sioux  City,  Martin  Field.  SE 
(lat.  42<»27'15"'n.  long.  96°28'21"  VV) 
Within  a  4.3-mile  radius  of  Sioux  Gateway 
Airport,  excluding  that  airspace  within  a  1- 
mile  radius  of  the  South  Sioux  City,  Martin 
Field.  This  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  of 
Airmen.  The  effective  date  and  time  will 
th?reafter  be  continuously  published  in  the 
Airpwrt/Farility  Directory. 


ACELAE2  Waterloo.  lA  iNew} 
Waterloo  Municipal  Airport.  lA 


(lat.  42^3-25"  N,  long.  92''24'01"  VV) 
Within  a  4.3-mile  radius  of  Waterloo 
Municipal  Airport.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effectix-e  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

•  »         •         •         • 

ACE  KS  E2  Fort  Leavenworth.  KS  [Sewf 

Fort  Leavenworth,  Sherman  Army  A:r  Field. 
KS 
(lat.  39''22'06"  N.  long.  94"'54'53"  W) 
Within  a  4-mile  radius  of  Sherman  Army 
Air  Field,  excluding  that  airspace  within  the 
Kansas  Qty,  MO,  Class  B  airspace  area.  This 
Class  E  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 

•  •         •  •  » 

ACE  KS  E2  Fort  Riley.  KS  [Sev^J 

Fort  Riley,  Marshall  Army  Air  Field.  KS 

(lat.  39°03'19"  N,  long.  96°45'52"  W) 
Junction  City,  Freeman  Field,  KS 
(lat.  39°02'36"  N.  long.  96°50'36'  W) 
Within  a  3.7-mile  radius  of  Marshall  Army 
Airfield;  excluding  that  airspace  within  R- 
3602B  and  excluding  that  airspace  within  a 
1-mile  radius  of  the  Junction  City,  Freeman 
Field.  This  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Ainnen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


ACE  KS  E2  Hutchinson.  KS  ISewj 

Hutchinson  Municiptal  Airport.  KS 
(lat.  38''03'56"  N.  long.  97°51'38  "  W) 
Within  a  4.3-mile  radius  of  Hutchinson 
Municipal  Airpwrt.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Ainnen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


ACE  KS  E2  Manhattan.  KS  [Sew} 

Manhattan  Municipal  Airf)orf.  KS 
(lat.  39°08'27'  N,  long.  96''40'15-  W) 
Within  a  4.2-mile  radius  of  Manhattan 
Municipal  Airport,  excluding  that  airspace 
within  the  Fort  Riley.  Marshall  Army 
Airfield,  KS,  Class  D  and  E  airspace  area  and 
excluding  that  airspace  within  Restricted 
Area  R-3602B.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


ACE  KS  E2  Olathe.  Johnson  County  Executive 
Airport.  KS  [Sewj 

Olathe,  Johnson  County  Executive  Airport. 
KS 
(lat.  38°50'5r'  N,  long.  94"'44'15  '  W) 
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Within  a  3.9-mile  radius  of  Johnson  County 
txecutivo  Airport.  This  Class  E  airspencc  art^a 
is  effective  during  the  sf)ecific  dates  and 
times  established  in  advance  hy  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


M'£kS  E2  Olathe.  Johnson  County 
Industrial  Airport.  KS  [Xewj 

Olathe.  Johnson  County  Industrial  Airport. 
KS 
(lat.  38°49'54"  N.  long.  94°53'24  '  W) 
Olathe.  Johnson  County  E.xecutive  .Mrport. 
KS 
(lat.  38'50'51"  N,  long.  94'-44'15'  VVj 
Within  a  4.3-mile  radius  of  John.son  County 
Industrial  Airport;  excluding  that  airspace 
within  the  Johnson  County  Executive 
.Mrport.  KS.  Class  D  and  E  airspace  area  and 
excluding  that  airspace  bounded  on  the  north 
by  lat.  38°49'30"  N  and  on  the  east  by  long 
94°56'30"  W.  This  Class  E  airspac  e  area  is 
effective  during  the  specific  dates  and  lime-, 
established  in  advance  by  a  Notice  to 
Ainnen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Air{K)rt/Facility  Directory 


ACE  KS  E2  Salina.  KS  fNtu/ 

Salina  Municipal  Airport.  KS 

(lat.  38°47'30  "  N,  long.  97°39  03'  VV) 
Within  a  4.9-mile  radius  of  Salina 
Municipal  Airport.  This  Class  E  airspace  area 
is  effective  during  the  spec  ific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory 


ACEKS  E2  Toptka.  Forbes  FiilH.  KS  ,'.\fiv/ 

Topeka.  Forbes  Field,  KS 

(lat.  38='57'01"  N.  long.  95'=3951    W) 
Within  a  4.6-mile  radius  of  Forbes  Fic-lJ. 
This  Class  E  airspace  area  is  effec  tive  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
dtite  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  DirMtory. 


ACEKS  E2  Topeka,  Vhilii  ililhnl  Airp::rt.  KS 

To{)ek.a.  Philip  Billard  Municipal  Airport.  K.S 
(lat.  39''04'08"  N.  long.  9S'37'2r  \V) 
Within  a  4-mile  radius  of  Philip  Uillard 
Municipal  Airjjort.  excluding  that  airspace 
within  the  Tojjeka  Forbes  Field,  KS,  Class  l) 
•ind  E  airspace  area.  This  Class  E  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  h)  a  Notice  to 
.■\innfn.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
.^:rpo^t/Facility  Dire*  tor. 
***** 

Is-sued  in  Kans^iS  City,  Missouri,  on  April 
:8.  1994. 

Clarence  E.  Newbern. 

Manager.  Air  Traffic  Division,  Ccntml  /if«'<jion 
iFR  Do*:.  94-11723  Filed  5-12-JM;  8:45  am] 
SILLING  COOE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-18] 

Modification  of  Class  D  Airspace; 
Bismarck,  ND,  Grissom  AFB,  IN, 
Muslcegon,  Ml,  and  Mansfield,  OH. 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule:  request  for 
comments. 

SUMMARY:  This  action  modifies  Cla.ss  D 
airspace  ansas  at  Bismarck  Municipal 
Airport,  Bismarck,  ND,  Grissom  Air 
Force  Base  (AFB),  IN,  Muskegon  County 
Airport,  Muskegon,  MI,  and  Mansfield 
Lahm  Municipal  Airport,  Mansfield, 
OH;  by  amending  the  areas'  effective 
hours  to  coincide  with  the  associated 
control  tower's  hours  of  operation.  The 
intended  effect  of  this  action  is  to  clarify 
when  two-way  radio  communication 
with  these  air  traffic  control  towers  is 
required. 

DATES:  Effective  date:  0901  UTC.  June 
23.  1994. 

Comment  date:  Comments  must  be 
received  on  or  before  Jime  16.  1994. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Manager,  Air  Traffic 
Division,  System  Management  Branch. 
AGL-530.  Docket  No.  94-AGL-18. 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue.  Des  Plaines.  Illinois 
60018. 

The  official  docket  may  be  exaiuiiied 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Federal  .Aviation 
Administration.  2300  E.  Devon  Avenue. 
FJes  Plaines,  Illinois. 

An  informal  docket  may  also  be 
e.xamined  during  normal  business  hotin> 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angeline  D.  Ferri,  Air  Traffic  Division. 
System  Management  Branch,  AGI.-530. 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illin*)is 
60018.  telephone  (708) 294-7571 

SUPPLEMENTARY  INFORMATION: 

Request  fur  Comments  on  the  Rule 

Although  this  action  is  a  final  nile, 
and  as  not  preceded  by  notice  and 
public  procedure,  comments  are  invitt-d 
on  the  rule.  This  rule  will  become; 
effective  on  the  date  specified  in  th*- 
"DATES"  section.  However,  after  the 
review  of  the  comments  and  if  the  FA.A 
^.^ds  that  further  changes  are 
appropriate,  it  will  initiate  rulemaking 
proceedings  to  extend  the  efft;t.tive  date 
to  amend  the  regulation. 

Comments  that  provide  the  factu;d 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 


rul«!,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rale. 

The  Rule 

The  amendment  to  pari  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  D  airspace 
areas  at  Bismarck  Municipal  Airpoil. 
Bismarck.  ND,  Grissom  AFB.  IN, 
Muskegon  Coimty  Airport,  Muskegon, 
Ml.  and  Mansfield  Lahm  Manicipial 
Airport,  Mansfield.  OH.  by  amending 
the  areas'  effective  hours  to  coincide 
with  the  associated  control  tower's 
hours  of  operation.  Prior  to  Airspace 
Reclassification,  an  airport  traffic  area 
(ATA)  and  a  control  zone  (CZ)  exi.sted 
at  these  airports.  However.  Airspace 
Reclassification,  effective  September  16, 
1993.  di.scontinued  the  use  of  the  term 
"airport  traffic  area"  and  "control 
zone,"  replacing  them  with  the 
designation  "Class  D  airspace."  The 
former  CZ  was  continuous,  while  the; 
former  ATA  was  contingent  upon  the 
fiperation  of  the  air  traffic  control  tower. 
The  consolidation  of  the  ATA  and  CZ 
into  a  single  Class  D  uirspai:e 
designation  makes  it  nece.ssary  to 
modify  the  effective  hours  of  the  Class 
D  airspace  to  coincide  with  the  control 
tower's  hours  of  operation.  Th<; 
intended  effect  of  this  action  is  to  clarify 
when  two-way  radio  communication 
with  these  air  traffic  control  towers,  is 
required. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  airspace  designations 
are  published  in  Paragraphs  5000  of 
FA.A  Order  7400.9A  dated  Juno  17, 
1993,  and  effective  September  16,  1993. 
which  is  incorporated  by  rt.forcnt  e  in  14 
CFR  71.1  (58  PR  36208;'july  6.  1993). 
The  Class  D  airspace  designations  listed 
in  this  document  will  be  published 
subsequently  in  the  Order.  Under  the 
circumstances  presented,  the  F'AA 
concludes  that  there  is  an  inunediatt; 
need  to  modify  these  Class  D  airspace 
areas  in  order  to  promote  thi;  siife  and 
effii:ient  handling  of  air  traffic  in  these 
areas.  Therefore.  I  find  thai  notice  and 
public  procedures  under  5  I'.S.C.  553(1) 
are  impracticable  and  contrary  to  the 
public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  fur  which 
frequent  and  routine  amendments  are 
neces.sary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Fxe«:utive  Order  12866:  (2)  is  nt)l  a 
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"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

LisI  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
151D;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389:  49  U.S.C.  106(g);  14  CFR 
11.69. 

§7t.1     [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Etesignations  and  Reporting 
Points,  dated  June  17.  1993.  and 
effective  September  16.  1993.  is 
amended  as  follows: 


Paragraph  5000    General 


AGt  ND  D  BisiT  arck.  ND  [RevisedJ 

Bismarck  .Munic  pal  Airport.  ND 

(lat.  46°46'26'N..  loig.  10O°44'52"  W.) 
T|iBt  airspace  ex'end'ng  upward  from  the 
surface  to  and  incluiin;',  4.200  feet  MSL 
witljin  a  4.8-mile  raciui  of  Bismarck 
Muaicipal  Airport.  This  Class  D  airspace  area 
is  eficH  live  during  the  sp)eciric  dates  and 
timM  e'.tablished  in  advance  by  a  Notice  to 
Airrrw-'n.  The  effective  dates  and  times  will 
iherpHfter  be  continuously  published  in  the 
.Mfbort/Fiicilify  Directory. 


AGl[  IN  D  Grissom  AFB.  IN  (Revised! 

Griskom  AFB,  IN 

(lit.  40'3853"  N..  long.  Se^OgOS  '  \V.) 
T|iet  airspace  extending  upward  from  the 
surfcte  to  and  ini  luding  3.300  feet  MSL 
within  a  4.5-mile  radius  of  Grissom  AFB. 
This  Class  D  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective, 
datppaiid  times  will  thereafter  be 
contnfiuously  published  in  the  Ai.'port/ 
FaciJitv  Direcforv. 


AGL  MI  D  Muskegon,  MI  (Revised] 

Muskegon  County  Airport,  MI 

(lat.  43''10'10"  N,.  long.  86''14'18"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,100  feet  MSL 
within  a  4.2-mile  radius  of  Muskegon  County 
Airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


AGL  OH  D  Mansfield.  OH  (Revised] 

Mansfield  Lahm  Municipal  Airport,  OH 
(lat.  40°49'17"  N.,  long.  82°3100"  W.) 
Mansfield  VORTAC 

(lat.  40''52'07"  N.,  long.  82''35'27'  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,800  feet  MSL 
within  a  4.4-mile  radius  of  the  Mansfield 
Lahm  Airport,  and  within  1.7  miles  each  side 
of  the  Mansfield  VORTAC  307°  radial 
extending  from  the  4.4-mile  radius  to  4.8 
miles  northwest  of  the  airport.  This  Class  D 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  dates  and 
times  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
*  •  •  •  • 

Issued  in  Des  Plaines,  Illinois  on  .May  5. 
1994. 

Roger  Wall. 

Manager,  Air  Traffic  Division. 

jFRDoc.  94-11721  Filed  5-12-94;  8:45  am) 

BILLING  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-17] 

Establishment  of  Class  E  Airspace 
Areas;  Waukegan,  IL,  Lafayette.  IN, 
Willoughby,  OH.  Mosinee,  Wl,  and  La 
Crosse,  Wl. 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  action  establishes  Class 
E  airspace  areas  at  Waukegan  Regional 
Airport,  Chicago/VVaukegan,  IL,  Purdue 
University  Airport.  Lafayette.  IN.  Lost 
Nation  Airport.  Willoughby,  OH. 
Central  Wisconsin  Airport.  Mosinee. 
Wl,  and  La  Crosse  Municipal  Airport,  La 
Crosse,  Wl.  Presently,  these  areas  are 
designated  as  Class  D  airspace  when  the 
associated  control  tower  is  in  operation. 
However,  controlled  airspace  to  the 
surface  is  needed  when  the  control 
towers  located  at  these  areas  are  closed. 
The  intended  effect  of  this  action  is  to 
provide  adequate  Class  E  airspace  for 
instrument  flight  rule  (IFR)  operations 
when  these  control  towers  are  closed. 


DATES:  Effective  date:  0901  UTC.  June 
23.  1994. 

Comment  date:  Comments  must  be 
received  on  or  before  June  16, 1994. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Manager,  Air  Traffic 
Division.  System  Management  Branch. 
AGL-530.  Docket  No.  94-AGL-17, 
Federal  Aviation  Administration,  2300 
East  Etevon  Avenue,  Des  Plaines,  IlUnois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  E.  Devon  Avenue. 
Des  Plaines,  Illinois. 

An  informal  docket  may  also  be 
e.xamined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angelina  D.  Perri,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone (708) 294-7571. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  This  rule  will  become 
effective  on  the  date  specified  in  the 
"DATES"  section.  However,  after  the 
review  of  the  comments  and,  if  the  FAA 
finds  that  fiirther  changes  are 
appropriate,  it  will  initiate  rulemaking 
proceedings  to  extend  the  effective  date 
of  the  rule  or  amend  the  reguktion. 

Comments  that  provide  u:e  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)' establishes  Class  E  aiirspace 
areas  at  Chicago/Waukegan.  IL. 
Lafayette,  IN,  Willoughby.  OH,  Mosinee, 
Wl.  and  La  Crosse.  Wl.  Currently,  this 
airspace  is  designated  as  Class  D  when 
the  associated  control  tower  is  in 
operation.  Nevertheless,  controlled 
airspace  to  the  surface  is  needed  for  IFR 
operations  at  Waukegan  Regional 
Airport,  Chicago/Waukegan.  IL,  Purdue 
University  Airport,  Lafayette,  IN,  Lost 
Nation  Municipal  Airport.  Willoiighbv. 
OH,  Central  Wisconsin  Airport. 
Mosinee.  Wl.  and  La  Crosse  Municipal 
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Airport,  La  Crosse.  U'l.  when  the  control 
towers  are  closed.  The  intended  effect  of 
this  action  is  to  provide  adequate  Class 
E  airspace  for  IFR  operations  at  these 
airports  when  these  control  towers  are 
closed.  As  noted  in  the  Airspace 
Reclassification  Final  Rule,  published  in 
the  Federal  Register  on  December  17. 
1991.  airspace  at  an  airport  with  a  part- 
time  control  tower  should  be  designated 
as  a  Class  D  airspace  area  when  the 
control  tower  is  in  operation,  and  as  a 
Class  E  airspace  area  when  the  control 
tower  is  closed  (56  FR  65645). 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designated  as  surface  areas  for  airports 
are  published  in  paragraph  6002  of  FAA 
Order  7400.9A  dated  June  17, 1993,  and 
effective  September  16,  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The 
Class  E  airspace  designations  listed  in 
this  document  will  be  published 
subsequently  in  the  Order.  Under  the 
circumstances  presented,  the  FAA 
concludes  that  there  is  an  immediate 
need  to  establish  these  Class  E  airspace 
areas  in  order  to  promote  the  safe  and 
efficient  handling  of  air  traffic  in  these 
areas.  Therefore.  I  find  that  notice  and 
public  procedures  under  5  U.S.C.  553(b) 
are  impracticable  and  contrarj'  to  the 
public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulator)'  action"  under 
Executive  Order  12866;  (2)  is  not  a 
'significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
L'affic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator}- 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

Adoption  of  the  Amendment 

In  consideration  of  the  fon'going.  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  app.  1348(a).  1354(a|. 
1510:  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993,  and 
effective  September  16,  1993,  is 
amended  as  follows: 

Paragmph  6002 — Class  E  airspace  areas 
drfsignated  as  a  surface  area  for  an  airport 

*  tk  *  *  * 

ACL  IL  E2  Chicago/Waukegan,  IL  [NEVVl 
Chicago.  Waukegan  Regional  Airport.  IL 
(lat.  42°25'20"  N..  long.  87°52'04  "  VV.) 
Within  a  4-niile  radius  of  the  Waukegan 
Regional  Airport.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport.'Facility  Directory. 
***** 

ACl.  IL  E2  Lafayette.  IN  (NEW] 
Lafayette.  Purdue  University  Airport.  l.N 
(lat.  40°24'44"  N..  long.  86°5613'  W.) 
Within  a  4.2-mile  radius  of  Purdue 
University  Airport.  This  Class  E  airspat  e  arva 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airportypariiity  Directory. 
***** 

ACL  OH  E2  Willoughby.  OH  |NEW| 
Willoughby.  Lost  Nation  Airport.  OH 
(lat.  41°41'02  "  N..  long.  81°23'25"  W  ) 
Within  a  4-mile  radius  of  the  Lost  Nation 
Airport.  This  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/F'acility  Directory. 
***** 

ACL  WI  E2  Mosinee.  WI  jNEW] 
Mosinee.  Central  Wisconsin  Airport.  WI 
(lat.  44''46'42"  N.,  long.  89''39'59"  W.l 
Within  a  4.4-mile  radius  of  Central 
Wisconsin  Airport.  This  Class  E  airspace  art-a 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Ai.'-port/Facility  Directory. 
***** 

ACL  WI  E2  La  Crosse.  WI  (NEW) 
L.a  Crosse  Municipal  AirpKJrt.  WI 
(lat.  43°52'45  ■  N..  long.  91''1523"  W.) 
Within  a  4.4-mile  radius  of  La  CiDsse 
Municipal  Airport.  This  Class  E  airspace  art'a 
is  effective  during  the  Sfjecific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  w  ill 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Issued  in  Des  Plaines.  Illinois  on  May  5. 
1994. 

Roger  Wall. 

Manager.  Air  Traffic  Division. 
(FR  Doc.  94-11720  Filed  5-12-94.  «  45  .iml 
BILLING  CODE  4»10-1»4M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-ACE-121 

Establishment  of  Class  E  Airspace 
Areas. 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  action  establishes  Class 
E  airspace  areas  at  the  Cape  Girardeau 
Municipal  Airport.  Missouri;  Columbia 
Regional  Airport.  Missouri;  Fort 
Leonard  Wood.  Forney  Army  Airfield. 
Missouri;  Jefferson  City  Memorial 
Airport.  Missouri;  Joplin  Regional 
Airport,  Missouri;  Kansas  City, 
Richards-Gebaur  Airport,  Missouri; 
Knob  Noster,  Whiteman  Air  Force  Base 
(AFB),  Missouri;  Springfield  Regional 
Airport,  Missouri;  St.  Joseph,  Rosecrans 
Memorial  Airport,  Missouri;  St.  Louis, 
Spirit  of  St.  Louis  Airport,  Missouri;  ar.d 
Grand  Island.  Central  Nebraska  Regional 
Airport,  Nebraska.  Presently,  these  areas 
are  designated  as  Class  D  airspace  when 
the  associated  control  tower  is  in 
operation.  However,  controlled  airspace 
to  the  surface  is  needed  when  the 
control  towers  located  at  these  areas  are 
closed.  The  intended  effect  of  this 
action  is  to  provide  adequate  Class  E 
airspace  for  instrument  flight  rule  (IFR) 
operations  when  those  control  towers 
arc  closed. 

DATES:  Effective  date:  0901  ITC:.  June 
23. 1994. 

Comment  date:  Conmients  must  be; 
received  on  or  before  June  16.  1994. 

ADDRESSES:  Sen^  comments  on  the  rule 
in  triplicate  to:  Manager.  Air  Traffic 
Division,  ACE-500.  Docket  No.  94- 
ACE-1 2.  Federal  .Aviation 
Administration.  601  East  12th  Street. 
Kansas  City.  Missouri  64106. 

The  official  docket  may  be  examined 
at  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Central  Regional  Office 
at  the  address  shown  above  between  9 
a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dale  L.  Carnine.  Airspace  Spec  ialist. 
System  Management  Branch.  ACE- 
530b.  Federal  Aviation  Administration. 
601  East  12th  Street.  Kansas  City. 
Missouri  64106;  telephone  number: 
(816) 426-3408. 
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SUPPLEMENTARY  INFORMATION: 
Request  for  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  This  rule  will  become 
effective  on  the  date  sp)eciried  in  the 
"DATES"  section.  However,  after  the 
review  of  the  comments  and,  if  the  FAA 
Hnds  that  further  changes  are 
appropriate,  it  v^ill  initiate  rulemaking 
proceedings  to  extend  the  effective  date 
of  the  nile  or  amend  the  regulation. 

Comments  that  provide  tne  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effec:ts  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  enviro.'miental,  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

Tais  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace 
areas  at  the  Cape  Girardeau  Municipal 
Airport,  Missouri;  Columbia  Regional 
Airport.  Missouri;  Fort  Leonard  Wood, 
Forney  Army  Airfield,  Missouri; 
Jefferson  City  Memorial  Airport, 
Missouri;  Joplin  Regional  Airport, 
Missouri;  Kansas  City,  Richards-Cebaur 
Airport,  Missouri;  Knob  Noster, 
Whiteman  Air  Force  Base  (AFB), 
Missouri;  Springfield  Regional  Airport, 
Missouri;  St.  Joseph,  Rosecrans 
Memorial  Airport,  Missouri;  St.  Louis, 
Spirit  of  St.  Louis  Airport,  Missouri;  and 
Grand  Island,  Central  Nebraska  Regional 
Airport,  Nebraska.  Currently,  this 
airspace  is  designated  as  Class  D  when 
the  associated  control  tower  is  in 
operation.  Nevertheless,  controlled 
airspace  to  the  surface  is  needed  for  IFR 
operations  at  the  Cape  Girardeau 
Municipal  Airport,  Missouri;  Columbia 
Regional  Airport,  Missouri;  Fort 
Leonard  Wood,  Forney  Army  Airfield, 
Missouri;  Jefferson  City  Memorial 
Airport,  Missouri;  Joplin  Regional 
Airport,  Missouri;  Kansas  City. 
Richards-Gebaur  Airport,  Missouri; 
Knob  Noster,  Whiteman  Air  Force  Base 
(AFB),  Missouri;  Springfield  Regional 
Airport.  Missouri;  St.  Joseph,  Rosecrans 
Memorial  Airport.  Missouri;  St.  Louis, 
Spirit  of  St.  Louis  Airport.  Missouri;  and 
Grand  Island,  Central  Nebraska  Regional 
Airport.  Nebraska,  when  the  control 
towers  are  closed.  The  intended  efTect  of 
this  action  is  to  provide  adequate  Class 
E  airspace  for  IFR  operations  at  these 
airports  when  these  control  towers  are 
closed.  As  noted  in  the  Airspace 


Reclassification  Final  Rule,  published  in 
the  Federal  Register  on  December  17, 
1991,  airspace  at  an  airport  with  a  part- 
time  control  tower  should  be  designated 
as  a  Class  D  airspace  area  when  the 
control  tower  is  in  operation,  and  as  a 
Class  E  airspace  area  when  the  control 
tower  is  closed  (56  FR  65645). 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
(designated  as  surface  areas  for  airports 
are  published  in  Paragraph  6002  of  FAA 
Order  7400.9A,  dated  June  17.  1993,  and 
effective  September  16,  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The 
Class  E  airspace  designations  listed  in 
this  document  will  be  published 
subsequently  in  the  Order.  Under  the 
circumstances  presented,  the  FAA 
concludes  that  there  is  an  immediate 
need  to  establish  these  Class  E  airspace 
areas  in  order  to  promote  the  safe  and 
efficient  handling  of  air  traffic  in  these 
areas.  Therefore,  I  find  that  notice  and 
public  procedures- under  5  U.S.C.  553(b) 
are  impracticable  and  contrary  to  the 
public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
E.xecutive  Order  12856;  (2)  is  not  a 
"significant  rule  '  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  isa 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Faderal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows. 

Authorit>-:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g}:  14  CFR 
11.69. 


§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993.  and 
effective  September  16.  1993,  is 
emended  as  follows: 

Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 

•  •         *         •         • 

ACE  MO  E2  Cape  Cirardocu.  MO  ISenJ 

Cape  Girardeau  Municipa!  Airport.  MO 
(lat.  37°13'31  "N.  long  89°34'14"W) 
Within  a  4.t-mi!e  radius  of  the  Capa 
Girardeau  Municipal  Airport.  This  Class  E 
airspace  area  is  effective  during  the  spwcific 
dates  and  times  established  In  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
tiie  Airport/Facility  Directory. 

•  •  •  •  • 

ACE  MO  E2  Columbia,  MO  [Senj 

Columbia  Regional  Airport.  MO 

(lat.  38°49'05"N,  long.  92°1311"  W) 

Within  a  4.3-mile  radius  of  Columbia 
Regional  Airport.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  tirr:e  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

•  *  *  •  • 

ACE  MO  E2  Fort  Le,ynard  Wood.  MO  I  Sew) 

Fort  Leonard  Wood,  Forney  Armv  Airfield, 
MO 
(lat.  37"'4431"N,  long  92''08'25"  W) 
Within  a  4-mile  radius  of  Forney  Army 
Airfield.  This  Class  E  airsjjace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dale  and  time  will 
thereafter  be  continuously  published  in  the 
AirpKjrt/Facility  Directory. 


ACE  MO  E2  Jefferson  City.  MO  [Sew] 

Jt'.''ferson  City  Memorial  Airport,  MO 
(lat.  SS-SS^S"  N,  long  92°09'22"  W) 
Within  a  4.1-mile  radius  of  Jefferson  City 
Memorial  Airport.  This  Class  E  airspace  area 
is  effective  during  the  spiecific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


ACE  MO  E2  Joplin.  MO  [Sew J 

Joplin  Regional  Airport.  MO 

(lat.  37°09'02"  N,  long.  94-29'54'  W) 
Within  a  4.2-mile  radius  of  Joplin  Regional 
Airport.  This  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
ebtablished  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will, 
thereafter  be  continuously  published  In  the 
Airf)ort/Facility  Directory. 
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ACE  MO  E2  Kansas  City.  Richards-CTebaur 
Airport.  MO  [New] 

Kansas  Citv.  Richards-Gebaur  Airport,  MO 
(lat.  38"50'39"  N.  long.  94''33'38"  W) 
Within  a  4.3-mile  radius  of  Richards- 
Gebaur  Airport,  excluding  that  airspace  from 
the  surface  to  1,700  feet  MSL  bounded  on  the 
north  by  lat.  38°50'00"  N.  and  on  the  east  by 
long.  94''360O'  W.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
«         *         *         •         * 

ACE  MO  FJ  Xno6  Noster.  MO  INewJ 

Knob  Noster.  Whiteman  AFB.  MO 
(!at.  38''43'49"  N.  long  93°32'53"  W) 

Whiteman  TACAN 

(lat.  3«'44'09'  N.  long.  gS'SS'OZ"  W) 

Within  a  4.6-mile  radius  of  Whiteman  .^FB 
and  within  1.8  miles  each  side  of  the 
Whiteman  TACAN  185°  radial  extending 
from  the  4.6-mile  radius  to  6.1  miles  south 
of  the  TACAN.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

ACE  MO  E2  Springfield.  MO  {MewJ 

Springfield  Regional  Airport.  MO 
(lat.  37°14'39  "  N,  long.  93°2313"  W) 

Within  a  4.2-mile  radius  of  Springfield 
Regional  Airport.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  ti.me  w^ill 
thereafter  be  continuously  published  in  the 
Airport/Facility  Director)-. 


ACE  .MO  E2  St.  Joseph.  MO  /.Ven7 

St.  Joseph.  Rosecrans  Memorial  Airport.  Mo 
(lilt.  39°46'25  "  N.  long.  94°54'25'  W) 
Within  a  4.2-mile  radius  of  Rosecrans 
Memorial  Airport.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
.Mrmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


.-\CE.MO  E2  St.  Louis.  Spirit  of  Si.  Uniii. 
Airport.  MO  I  New] 

Spirit  of  St.  Louis  Aiqx;rt,  .MO 

(lat.  38°39'43"N,  long.  90039OO  '  W) 
Within  a  4.3-mile  radius  of  Spirit  of  St. 
Louis  .-Virport.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  lime  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Director)-. 
***** 

.^CE  NE  E2  Gmnd  hlai\d.  NE  INt-w] 

G.'and  Island.  Central  Nebraska  Regional 
.'Kirpo.'l.  NE 
(lat  40'58'03'  N.  long.  98'18  31'  Wl 


Within  a  4.4-mile  radius  of  the  Central 
Nebraska  Regional  Airport.  This-Class  E 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
•Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 
•■**** 

Issued  in  Kansas  City.  Missouri,  on  April 
28.  1994. 

Clarence  E.  Newbem, 

Manager.  Air  Traffic  Division,  Central  Region. 
IFR  Doc  94-11728  Filed  5-12-94;  8:45  am] 

BtLUNG  CODE  4910-13-M 


14CFRPart71 

(Airspace  Docket  No.  91-AWA-3] 

RIN  2120-AE46 

Alteration  of  the  Denver  Class  B 
Airspace  Area;  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  delay  of  effective 
date. 

summary:  On  September  17, 1993.  the 
Federal  Aviation  Administration  (FAA) 
published  a  final  rule  altering  the 
Denver.  CO.  Class  B  airspace  area.  On 
January  20.  1994.  a  correction  to  the 
final  rule  was  published  to  correct 
certain  airport  reference  point  and 
navigational  aid  (NAVAID)  coordinates 
for  the  new  airport,  and  to  reflect  that 
the  Denver  Very  High  Frequency 
Omnidirectional  Range  (VOR)  has  been 
upgraded  to  a  Very  High  Frequency 
Omnidirectional  Range/Distance 
Measuring  Equipment  (V'OR/DME) 
facility.  In  view  of  further  delay  in  the 
opening  date  of  the  new  Denver 
International  Airport,  this  action  delays 
the  rule's  effective  date  indefinitely. 
EFFECTIVE  DATE:  Effective  May  13.  1994. 
the  effective  date  of  the  Final  Rules  at 
58  FR  48722.  as  postponed  at  58  FR 
00552,  as  corrected  at  59  FR  2953.  and 
as  postponed  at  59  FR  10744  (March  8. 
1994).  is  delayed  indefinitely. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  VV.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division.  .Mr  Traffic  Rules 
and  Procedures  Ser\ice.  Fedf^ral 
.Aviation  Administration,  800 
Independence  Avenue,  S\V  . 
Washington.  DC  20591;  telephone:  (202) 
207-9230. 

SUPPLEMENTARY  INFORMATION:  Oil 
September  17, 1993.  the  Federal 
Aviation  Administration  (FAA) 
published  a  final  rule  altering  the 
Denver.  CO.  Class  B  airspace  area. 
Subsequently,  on  November  17.  1993.  a 


delay  of  effective  date  was  published 
and  on  January  20, 1994,  a  correction  to 
the  final  rule  was  published  to  correct 
an  error  in  the  coordinates  for  the 
airport  reference  point  and  the 
supporting  NAVAID  for  the  new  Denver 
International  Airport,  and  to  reflect  that 
the  Denver  VOR  has  been  upgraded  to 
a  VOR/DME  facility.  Most  recently,  the 
FAA  had  delayed  this  rule  imtil  May  15. 
1994.  The  official  opening  of  the  Denver 
International  Airport  has  now  been 
delayed  indefinitely  due  to  the 
automatic  baggage  system  difficulties. 

Accordingly,  uie  effective  date  of  the 
alteration  and  correction  of  the  related 
Class  B  airspace  area  should  be  delayed 
indefinitely.  Once  the  opening  date  of 
the  new  airport  is  determined,  the  FAA 
will  publish  another  rule  indicating  the 
effective  date  of  this  rule. 

Because  the  public  needs  to  be  made 
aware  of  this  delay  immediately,  notice 
and  public  procedure  are  impracticable 
and  good  cause  exists  for  making  this 
action  effective  in  less  than  30  days. 

In  consideration  of  the  foregoing, 
effective  May  13.  1994.  the  effective 
date  of  the  final  rule  altering  the  Denver. 
CO,  Class  B  airspace  area  (58  FR  48722; 
September  17.  1993),  as  delayed  at  58 
FR  60552  (November  17,  1993).  as 
corrected  at  59  FR  2953  (Januarv  20, 
1994),  and  as  delayed  at  59  FR  10744 
(March  8.  1994),  is  delayed  indefinitely. 

Issued  in  Washington,  DC.  on  M.iv  10. 
1994 

Harold  W.  Becker, 

Manager.  Airspace-Rulea  and  Aeronautical 
Information  Division. 

IFR  Doc.  94-11689  Filed  5-12-94;  8:4")  am) 
BILLING  CODE  4910-13-P 


14CFRPart71 

[Airspace  Docket  Nos.  91-ANM-14, 91- 
ANM-16.  91-ANM-17,  93-ANM-1,  93-ANM- 
2,  93-ANM-3,  and  93-ANM-5] 

Establishment  of  Class  E  Airspace  and 
Alteration  of  Class  D  and  Class  E 
Airspace  Areas,  VOR  Federal  Airways 
and  Jet  Routes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  delay  of  effix.tive 
date. 


SUMMARY:  On  September  7.  9.  and  10. 
1993.  the  Federal  Aviation 
Administration  (FAA)  published  final 
rules  altering  the  Class  D  airspace  area 
in  Broomfield.  CO;  altering  the  Class  D 
airspace  and  establishing  Class  F, 
airspace  in  Aurora,  CO;  altering  Class  D 
and  Class  E  airspace  areas  in 
Englev.ood,  CO;  altering  the  Class  E 
airspace  area  in  Denver.  CO;  altering 
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VOR  Federal  airways  in  Colorado. 
Nebraska,  and  Wyoming;  and  altering  jet 
routes  in  Colorado,  Idaho,  Kansas, 
Nebraska,  South  Dakota,  Utah,  and 
Wyoming.  These  actions  support  the 
new  Denver  International  Airport 
airspace  reconfiguration.  In  view  of  the 
delay  in  the  opening  date  of  the  new 
Denver  International  Airport,  this  action 
delays  the  rules'  effective  date 
indefinitely. 

EFFECTIVE  DATE:  Effective  May  13,  1994, 
the  effective  date  of  the  final  rules  at  58 
FR  47041.  58  FR  47371,  58  FR  47372, 
58  FR  47373,  58  FR  47631,  58  FR  47633, 

58  FR  47635,  as  postponed  at  58  FR 
60552,  corrected  at  59  FR  1472,  59  FR 
5080,  59  FR  6217,  and  as  postponed  at 

59  FR  10743  (March  8,  1994),  is  delayed 
indefinitely. 

FOH  FURTHER  INFORMATION  CONTACT: 
Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  telephone:  (202) 
257-9230. 

SUPPLEMENTARY  INFORMATION:  On 
Se|])tember  7.  September  9.  and 
Sejptember  10.  1993,  the  Federal 
Ayiation  Administration  (FAA) 
published  final  rules  altering  and 
(isiablishing  Class  D  and  Class  E 
.liijspace  areas,  VOR  Federal  airways, 
anjd  jet  routes  to  support  the  new 
Dtirtvnr  International  Airport  airspace 
reconfiguration.  On  January  11.  1994.  a 
correction  was  published  on  Airspace 
Docket  No.  91-ANM-14  to  incorporate 
n  nocent  amendment  to  V-220  between 
Grpind  Junction.  CO,  and  Meeker,  CO. 
Aqiiitionally,  on  February  3  and  10, 
19jf)4,  corrections  were  published  on  J- 
541  in  Airspace  Docket  No.  91-ANM-16 
to  Reinstate  a  segment  from  Cherokee, 
Wy,  to  Laramie.  WY.  Most  recently,  the 
FAA  had  delayed  these  rules  until  May 
15i  1994.  The  official  opening  of  the 
Dqnver  International  Ai.'-port  has  been 
di-layed  indefinite])  due  to  the 
automatic  baggage  system  difficulties. 
Adcordingly,  the  effective  date  of  the 
reljited  final  rules  should  be  delayed 
indefinitely.  Once  the  opening  date  of 
th(»  new  airport  is  determined,  the  FAA 
will  publish  another  rule  indicating  the 
efffHJtive  date  of  these  rules. 

because  the  public  needs  to  be  made 
awjare  of  this  delay  immediately,  notice 
and  public  procedure  are  impracticable 
and  good  cause  exists  for  making  this 
action  effective  in  less  than  30  davs. 

In  consideration  of  the  foregoing, 
eff 'ctive  May  13,  1994,  the  effective 
da!  6  of  Airspace  Docket  No.  93-ANM- 


1  modifying  the  Class  D  airspace  area  in 
Broomfield,  CO  (58  FR  47041; 
September  7,  1993);  Airspace  Docket 
No.  93-ANM-2  modifying  the  Class  D 
airspace  area  and  establishing  a  Class  E 
airspace  area  in  Aurora,  CO  (58  FR 
47371;  September  9,  1993);  Airspace 
Docket  No.  93-ANM-3  modifying  the 
Class  D  and  Class  E  airspace  areas  in 
Englewood,  CO  (58  FR  47372; 
September  9. 1993);  Airspace  Docket 
No.  93-ANM-5  modifying  the  Class  E 
airspace  areas  at  the  Denver  Centennial 
Airport.  CO,  Denver,  CO,  and  Erie.  CO 
(58  FR  47373;  September  9.  1993); 
Airspace  Docket  No.  91-ANM-14 
altering  VOR  Federal  airways  in 
Colorado,  Nebraska,  and  Wyoming  (58 
FR  47631;  September  10.  1993)  as 
corrected  at  59  FR  1472  (January  11. 
1994);  Airspace  Docket  No.  91-ANM-16 
altering  jet  routes  in  Colorado,  Idaho, 
Kansas,  Nebraska,  South  Dakota,  Utah, 
and  Wyoming  (58  FR  47633;  September 
10,  1993)  as  corrected  at  59  FR  5080 
(February  3, 1994)  and  59  FR  6217 
(February  10,  1994);  Airspace  Docket 
No.  91-ANM-17  altering  VOR  Federal 
airways  in  Colorado  and  Wyoming  (58 
FR  47635;  September  10,  1993).  and  as 
postponed  at  (59  FR  10743;  March  8. 
1994);  are  delayed  indefinitely. 

Issued  in  Washirgton,  DC.  on  Mav  10. 
1994. 

Harold  W.  Becker, 

Mancger.  Airxpace-Rules  and  Aeronautical 
Information  Division. 

|FR  Dor.  94-116.87  Filed  5-12-94.  a  45  a;n! 
BILLING  CODE  4910-13-? 


14CFRPart71 

[Airspace  Docket  No.  93-ANM-20] 

Alteration  of  Jet  Route  J-1 71; 
Colorado 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  delay  of  effective 
dute. 


summary:  On  January  12.  1994.  the 
Federal  Aviation  Administration  (FAA) 
published  a  final  rule  altering  Jet  Route 
J-1 71  from  Tobe.  CO.  to  Hugo.  CO.  This 
action  accommodated  the  new  Denver 
International  Airport  airspace 
reconfiguration.  In  view  of  the  delay  in 
the  opening  date  of  the  new  Denver 
International  Airport,  this  action  delavs 
the  rule's  effective  date  indefinitely. 
EFFECTIVE  DATE:  Effective  May  13,  1994. 
the  effective  date  of  the  Final  Rule  at  59 
FR  1619.  and  as  postponed  at  59  FR 
10744  (March  8.  1994).  is  delayed 
indefinitely. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  W.  Thomas.  Airspace  and 


Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-9230. 

SUPPLEMENTARY  INFORMATION:  On 
January  12,  1994,  the  Federal  Aviation 
Administration  (FAA)  published  a  final 
rule  altering  Jet  Route  J-1 71  from  Tobe, 
CO,  to  Hugo,  CO,  to  accommodate  the 
new  Denver  International  Airport 
airspace  reconfiguration.  Most  recently, 
the  FAA  had  delayed  this  rule  until  May 
15, 1994.  The  official  opening  of  the 
Denver  International  Airport  has  been 
delayed  indefinitely  due  to  the 
automatic  baggage  system  difficulties. 
Accordingly,  the  effective  date  of  this  jet 
route  alteration  should  be  delaved 
indefinitely.  Once  the  opening  date  of 
the  new  airport  is  determined,  the  FAA 
will  publish  another  rule  indicating  the 
effective  date  of  this  rule. 

Because  the  public  needs  to  be  made 
aware  of  this  delay  immediately,  notice 
and  public  procedure  are  impracticable 
and  good  cause  exists  for  making  this 
action  effective  in  less  than  30  days. 

In  consideration  of  the  foregoing, 
effective  May  13,  1994,  the  effective, 
date  of  tlie  final  rule  altering  the  Jpt 
Route  J-1 71,  (59  FR  1619;  January  12. 
1994)  as  delayed  at  59  FR  10744  (March 
8,  1994).  is  delayed  indefinitely. 

Issued  in  Washington.  DC,  on  May  10. 
1994. 

Harold  VV.  Becker, 

Manager,  Airspace-Hulcs  and  .Aeronautical 
Information  Division. 

jFR  Doc.  94-11688  Filed  5-12-94,  8  45  ami 

BILLING  CODE  4910-13-P 


14CFRPart91 

(Docket  No.  27533;  Amendment  No.  91-239] 

Special  Visual  Flight  Rules  (SVFR); 
Denver,  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule;  delay  of  effective 

date. 

SUMMARY:  On  January  19.  1994.  the 
Federal  Aviation  Administration  (FA.^) 
published  a  final  rule  to  amend 
appendix  D.  part  91  of  the  Federal 
Aviation  Regulations  to  accurately 
reflect  the  name  of  die  new  Denver. 
Colorado  airport.  In  view  of  the  delay  in 
the  opening  date  of  the  Denver 
International  Airport,  this  action  delays 
the  rule's  effective  date  indefinitely. 
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EFFECTIVE  DATE:  Effective  May  13.  1994, 
the  effective  date  of  the  Final  Rule  at  59 
FR  2918,  as  corrected  at  59  FR  6547.  as 
postponed  at  59  FR  10958  (March  9, 
1994).  is  delayed  indefinitely. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  E.  Crum.  Air  Traffic  Rules  Branch 
(ATP-230).  Airspace-Rules  and 
Aeronautical  Information  Division.  Air 
Traffic  Rules  and  Procedures  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-8783. 

SUPPLEMENTARY  INFORMATION:  On 
January  19.  1994.  the  Federal  Aviation 
Administration  (FAA)  published  a  final 
rule  intending  to  indicate  in  sections  1 
and  3  of  appendix  D.  14  CFR  part  91 
that  on  March  9.  1994  the  new  Denver 
International  Airport  will  open, 
replacing  the  Stapleton  International 
Airport  (Amendment  No.  91-236;  59  FR 
2918).  In  the  amendment,  however,  the 
FAA  inadvertently  indicated  that  the 
word  "Stapleton"  should  be  replaced 
with  the  word  "International."  The  FAA 
issued  a  correcting  amendment  on 
February  11. 1994  (59  FR  6547).  Most 
recently,  the  FAA  had  delayed  this  rule 
until  May  15. 1994.  The  official  opening 
of  the  Denver  International  Airport  has 
been  delayed  indefinitely  due  to  the 
automatic  baggage  system  difficulties. 
Accordingly,  the  effective  date  of  this 
name  change  is  delayed  indefinitely. 
Once  the  opening  date  of  the  new 
airport  is  determined,  the  FAA  will 
publish  another  rule  indicating  the 
effective  date  of  this  rule. 

Because  the  public  needs  to  be  made 
aware  of  this  delay  immediately,  notice 
and  public  procedure  are  impracticable 
and  good  cause  exists  for  making  this 
action  effective  in  less  than  30  days. 

In  consideration  of  the  foregoing, 
effective  May  13.  1994.  the  effective 
date  of  the  final  rule  amending  the  name 
of  the  new  Denver,  Colorado,  airport  in 
appendix  D  of  14  CFR  part  91  (59  FR 
2918;  January  19. 1994)  and  the  final 
rule  correction  (59  CFR  6547,  February 
11,  1994)  as  postponed  at  59  FR  10958 
(March  19, 1994),  is  delayed 
indefinitely. 

Issued  in  Washington.  DC.  on  May  10. 
1994. 

Harold  VV.  B«cker, 

Manager,  Airspacv-Rules  and  Aeronautical 

Information  Division. 

IFR  Doc.  94-11690  Filed  5-12-94;  8:45  am) 

BILLING  CODE  481(>-13-M 


14  CFR  Part  97 

[Docket  No.  27713;  Amdt.  No.  1597] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FA.\),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SL\P 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980.  and  reapproved 
as  of  January  1.  1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase — Individual  SLAP 
copies  may  be  obtained  fi-om: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office. 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best.  Flight  Procedures  Standards 
Branch  (AFS-.420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.. 


Washington.  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  staled 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and^  impractical.  Further, 
airmen  do  not  use  the  regulatorv-  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  tlie 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the.airport.  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs.  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instniment  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
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and  public  procedure  before  adopting 
these  SIAPs  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest  and.  where  applicable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore— (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Incorporation  by  reference.  Navigation 
(Air)< 

Issued  in  Washington.  DC  on  April  22, 
1994. 

Thoraas  C  Accardi, 

Director,  Flight  Standards  Sen-ice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348. 1354(a), 
1421  and  1510;  49  U.S.C.  106(g);  and  14  CFR 
11.49Gb)(2). 

2.  ^irt  97  is  amended  to  read  as 
follows: 

§97.23,  97.25,  97.27.  97.29.  97.31.  97.33. 
97.35    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF.  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS, 
ILS/DME.  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps: 
§97.33  RNAV  SIAPs;  and  §97.35 
COPTER  SL^Ps,  identified  as  follows: 


*  •   •  EffecUw  July  2J.  1994 

Houston,  TX,  Ellington  Field,  VOR/DME  OR 

TACAN  RVVY  4.  Amdt  3 
Houston,  TX,  Ellington  Field.  VOR/DME  OR 

TACAN  RWY  17R.  Amdt  3 
Houston,  TX.  Ellington  Field,  VOR/DME  OR 

TACAN  RWY  22,  Amdt  2,  Cancelled 
Houston.  TX.  Ellington  Field,  VOR  OR 

TACAN  RVVY  22,  Amdt  2 
Houston.  TX.  Ellington  Field.  VOR/D.ME  OR 

TACAN  RWY  35L,  Amdt  3 
Houston,  TX.  Ellington  Field,  ILS  RWY  17R, 

Amdt  3 
Houston,  TX.  Ellington  Field.  ILS  RWY  22, 

Amdtl 
Houston,  TX,  Ellington  Field,  ILS  RWY  35L, 

Amdt  3 

•  *   •  Effective  June  23.  1994 

Cross  City,  FL,  Cross  City,  VOR  RWY  31, 

Amdt  17 
Fernandina  Beach,  FL.  Femandina  Beach 

Muni,  RADAR-1.  Amdt  4 
New  Port  Richie,  FL,  Tampa  Bay  Executive, 

VOR-A,  Aradt  lA,  Cancelled 
West  Palm  Beach,  FL.  Palm  Beach  County 

Park,  VOR  RWY  15.  Aradt  2 
Perry,  GA,  Perry-Fort  Valley.  VOR-A.  Amdt 

4 
Peny.  GA,  Perry-Fort  Valley,  LOC  RWY  36, 

Orig 
Perry,  GA,  Perry-Fort  Valley,  NDB  RWY  36, 

Amdt  2 
Kamuela,  HI.  Kamuela/Waimea-Kohala, 

VOR-A,  Amdt  10.  Cancelled 
Kamuela,  HI,  Kamuela/Waimea-Kohala,  VOR 

RWY  4,  Amdt  11.  Cancelled 
junction  Qty,  KS,  Freeman  Field.  NDB-B, 

Amdt  3 
Louisville,  KY,  Standiford  Field.  VOR  OR 

TACAN  RWY  29.  Amdt  22 
Louisville,  KY.  Standiford  Field,  .VDB  RWY 

1,  Amdt  8 
Louisville,  KY.  Standiford  Field.  NDB  RWY 

29.  Amdt  19 
Louisville,  KY.  Standiford  Field.  NDB  RWY 

32.  Amdt  15 
Louisville.  KY,  Standiford  Field.  ILS  RWY  1, 

Amdt  11 
Louisville.  KY,  Standiford  Field.  ILS  RVVY 

19,  Amdt  9 

Louisville.  KY,  Standiford  Field,  ILS  RWY 

29.  Amdt  22 
Louisville,  KY,  Standiford  Field,  RADAR-1, 

Amdt  25 
Detroit,  MI,  Detroit  Metropolitan  WajTie 

County,  ILS  RWY  3L,  Amdt  14 
Manistee.  MI,  Manistee  Co.— Blacker.  VOR 

OR  GPS  RVVY  9,  Amdt  11 
Manistee.  MI,  Manistee  Co.— Blacker,  VOR 

OR  GPS  RVVY  27,  Amdt  11 
Manistique,  MI,  Schoolcraft  County, 

VOR  OR  GPS  RWY  28,  Amdt  8 
Harrisonville,  MO,  Lawrence  Smith 

Memorial,  VOR/D.ME  RWY  35,  Orig 
Laconia.  NH.  Laconia  Muni.  LOC  RWY  8. 

/^dt9 
Laconia.  NH,  Laconia  Muni,  NDB  OR  GPS 

RWY  8,  Amdt  8 
Portland,  OR.  Portland  Intl.  VOR/DME  RWY 

20,  Orig 

The  Dalles,  OR.  The  Dalles  Muni.  VOR/ 

DMB-A.  Amdt  4 
Amarillo,  TX,  Amarillo  Intl,  VOR  RWY  22, 

Amdt  25 
Amarillo,  TX.  Amarillo  Intl.  LOC  BC  RWY 

22,  Amdt  17 


Amarillo.  TX,  Amarillo  Intl,  NDB  RWY  4. 

Amdt  16 
Amarillo,  TX,  Amarillo  Intl.  ILS  RWY  4. 

Amdt  21 
Amarillo,  TX,  Amarillo  Intl,  RADAR-1, 

Amdt  15 
Amarillo,  TX,  Tradewind.  NDB-A.  Amdt  13 
/Vmarillo,  TX,  Tradewind,  VOR/D.ME  RNAV 

RWY  35.  Amdt  8 
Moses  Lake,  \\A,  Grant  County,  VOR  RWY 

4.  Amdt  5 
Moses  Lake,  WA.  Grant  County,  VOR  RWY 

14L,  Amdt  lOA,  Cancelled 
Moses  Lake.  WA.  Grant  County,  VOR  1  RWY 

14L,  Orig 
Moses  Lake,  WA,  Grant  County,  VOR  3  RWY 

14L,  Orig 
Moses  Lake,  WA.  Grant  County,  VOR  RWY 

22,  Amdt  4 
Moses  Lake,  WA,  Grant  County,  VOR  RWY 

32R,  AmdtlQ 
Moses  Lake.  WA,  Grant  County.  NDB  RVVY 

32R,  Amdt  16 
Moses  Lake,  WA.  Grant  Countv.  ILS  RWY 

32R.  Amdtl8 
Moses  Lake,  WA.  Grant  County.  RNAV  RWY 

21,  Amdt  6A.  Cancelled 
Moses  Lake.  WA.  Grant  County.  VOR/DME 

RNAV  RWry  22.  Orig 
VVenatchee,  WA.  Pangborn  Memorial,  VOR- 

A.  Amdt  7 

•   •  '  Effective  May  26.  1994 

Mapleton.  lA,  Mapleton  Muni.  NDB  RWY  20, 

Amdt  4 
Baldwin.  MI.  Baldwin  Muni.  VOR/DME-A. 

Amdt  1 
Newark,  N),  Newark  Intl,  VOR  RVVY  11.  Orig 
Montgomeiy,  NY,  Orange  County,  VOR  RWY 

8,  Amdt  7 
Montgomery,  NT,  Orange  County.  LOC  RWY 

3,  Amdt  4 
Montgomery,  NY,  Orange  County,  NDB  RWY 

3,  Amdt  2 
Red  Hook,  NY,  Sky  Park,  VOR  RWY  1,  Amdt 

5 
Columbus.  OH.  Rickenbacker,  VOR  RWY 

23L.  Amdt  6,  Cancelled 
Norwalk.  OH.  Norwalk-Huron  County,  VOR- 

A.  Amdt  5 
Ravenna,  OH,  Portage  County,  VOR-A,  Amdt 

5 
Ravenna,  OH,  Portage  County,  VOR/DME 

RNAV  RWY  27,  Amdt  2 
Ashland.  VA.  Hanover  County  Muni.  VOR 

RWY  16,  Amdt  2,  Cancelled 
Ashland,  VA,  Hanover  County  Muni.  LOC 

RWY  16,  Orig,  Cancelled 
Ashland,  VA.  Hanover  County  Muni,  NDB 

RWY  16.  Amdt  1,  Cancelled 
Richmond/Ashland,  VA,  Hanover  County 

Muni.  VOR  RWY  IC.  Orig 
Richmond/ Ashland.  VA.  Hanover  County 

Muni.  LOC  RVVY  16.  Orig 
Richmond/Ashland,  VA.  Hanover  Countv 

Muni,  NDB  RWY  16.  Orig 
Appleton.  VVI.  Outagamie  Countv,  VOR/D.ME 

RWY  3,  Amdt  8 
Appleton,  WI,  Outagamie  County.  LOC  BC 

RWY  11,  Amdtl 
Appleton,  WI,  Outagamie  County.  NDB  RWY 

3.  Amdt  14 
Appleton.  WI,  Outagamie  County,  NDB  RVVY 

29.  Orig 
Appleton,  WI.  Outagamie  County.  ILS  RWY 

3.  Amdt  16 
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Appleton.  \V1.  Outagamie  County,  ILS  RWTr' 

29.  Amdt  1 
Eagle  River.  WI.  Eagle  River  Union,  VOR/ 

DMER\VY4.Amdtl 
Eagle  River.  Wl.  Eagle  River  Union,  NDB 

RWY  22,  Amdt  5 

|FR  Doc.  94-11722  Filed  5-12-94:  8:45  am) 
BJLLma  CODE  4»10-1»-M 


14CFRPart97 

[Docket  No.  27741;  Amdt  No.  1600) 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulator)'  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  a  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  niles  at  the  affected 
airports. 

DATES:  An  effective  date  for  eat;h  SlAP 
is  specified  in  the  an«endator\' 
provisions. 

Incorporation  by  rererence-approved 
by  the  Director  of  the  Federal  Register 
on  December  31.  1980.  and  reapproved 
as  of  January  1.  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue.  SVV  . 
Washington.  DC  20591, 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Lispection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  afffK-ted  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  ev€Try  2  weeks,  are  for  sale 


by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS— 420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51.  and  §97.20 
of  the  Federal  Av'.ation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SI.\P  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SI.\Ps.  This  amendment  also  identifier! 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  cont.^ined  in  the  transmittal.  Some 
SI.'\P  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAIvl)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
arn'Midment  are  based  on  the  criteria 


contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  hi  developing 
these  SIAPs.  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SLAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest  and.  where  appUcable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (4  4 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipatetl 
impact  is  so  minimal.  For  tlie  same 
reason,  the  FAA  certifies  tliat  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulator}'  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control.  Airports. 
Incorporation  bv  n^ference.  Navigation 
(Air). 

Issued  in  Washington.  DC  on  May  6.  1994. 
Thomas  C.  Accardi. 

Director.  Flight  Standards  St  nice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establibhing. 
amending,  suspending,  or  revoking 
Standeu-d  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  autliority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1148.  1354(a). 
14J1  and  1510;  49  U.S.C.  10f>(g)',  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  rtsad  as 
follows: 

§97.23.  97.25,  97.27,  97.29.  97.31.  97.33. 
97.35    [Amended] 

Bv  amending:  §  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §97.25  LOC.  LOC/DME. 
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LDA.  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB.  NDB/DME;  §  97.29  IL9. 
ILS/DME.  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

*   •   *  Effective  June  23.  1994 

Sitka.  AK.  Sitka.  LDA/DME  RWY  11.  Amdt. 

13 
Arcata-Eureka.  CA.  Areata.  ILS/DME  RWY 

32.  Orig. 
Burbank.  CA.  Burbank-Glendale-Pasadena, 

LOG  RWY  8.  Aindt.  2.  Cancelled 
Burbank.  CA,  Burbank-Glendale-Pasadena. 

ILS  RWY  8.  Amdt.  36 
Monterey.  CA,  Monterey  Peninsula.  NDB 

RWY  lOR,  Amdt.  11 
Monterey,  CA,  Monterey  Peninsula.  ILS  RWY 

lOR.  Amdt.  25 
Oxnard,  CA.  Oxnard,  VOR  RWY  7.  Amdt.  12 

Cancelled 
Oxnard.  CA,  Oxnard.  VOR/DME  RWY  7. 

Orig. 
Oxnard.  CA.  Oxnard.  VOR  RWY  25,  Amdt.  8 
Oxnard.  CA.  Oxnard,  ILS  RWY  25.  Amdt.  8 
Longmont.  CO.  Vance  Brand.  VOR/DME-A, 

Orig. 
Lafayette,  IN,  Purdue  University,  VOR-A. 

Amdt.  25 
Lafayette.  LN.  Purdue  University,  NDB  RWY 

10.  Amdt.  12 
Lafayette,  IN.  Purdue  University.  ILS  RWY 

10.  Amdt.  10 
Lafayette,  IN,  Purdue  University.  VOR/DME 

RNAV  RWY  28.  Amdt.  5 
Sibley.  L\,  Sibley  Muni,  NDB  RWY  17.  Amdt. 

1 
S|bley.  lA.  Sibley  Muni.  NDB  RWY  35.  Amdt. 

Burlington.  KS.  Coffey  County.  NDB  OR  GPS 

RWY  36.  Amdt.  1 
Chanute.  KS,  Chanute  .Martin  Johnson.  VOR 

OR  GPS-A.  Amdt.  9 
Chanute,  KS,  Chanute  Martin  Johnson,  VOR/ 

DME  RNAV  OR  GPS  RWY  36,  Amdt  3 
Lamed,  KS,  Lamed-Pawnee  County.  NDB 

RWY  17,  Amdt.  2 
Manhattan.  KS.  Manhattan  Muni.  VOR-F. 

Amdt.  4A.  Cancelled 
Manhattan,  KS,  Manhattan  Muni,  VOR/DME 

OR  GPS-F,  Orig. 
Manhattan,  KS,  Manhattan  Muni,  VOR-H, 

Amdt.  14 
Manhattan.  KS,  Manhattan  Muni,  VOR  OR 

GPS  RWY  3.  Amdt.  17 
Manhattan,  KS,  Manhattan  Muni,  NDB  OR 

GPS-A.  Amdt.  19 
Manhattan.  KS.  Manhattan  Muni.  ILS  RWY  3. 

Amdt.  6 
Neodesha.  KS,  Neodesha  Muni,  VOR  RWY  2, 

Amdt.  2 
Pai-sons.  KS.  Tri-City.  VOR  RWY  13.  Amdt. 

4 
Parsons.  KS.  Tri-City.  NDB  RWY  17.  Amdt. 

a 

Parsons,  KS.  Tri-City,  NDB  RWY  35.  Amdt. 

5 
Parsons.  KS.  Tri-City.  VOR/DME  R.NAV  RWY 

17,  Amdt.  5 
Parsons,  KS,  Tri-City,  VOR/DME  RNAV  RWY 

35,  Amdt.  5 
Louisville,  KY,  Bowman  Field.  NDB  OR  GPS 

RWY  32.  /^dt.  15 
Laesville.  LA,  Leesville.  NDB  RWY  35.  Orig. 


Chillicothe,  MO.  Chillicothe  Muni.  NDB 

RWY  14.  Amdt  7 
Warrenburg,  MO.  Sky  haven.  VOR/DME-A. 

Orig. 
Portsmouth,  NH,  Pease  International 

Tradeport.  VOR  OR  TACAN  OR  GPS  RWY 

16.  Amdt  2 
Albuquerque.  NM.  Albuquerque  Intl.  VOR 

OR  TACAN  RWY  8.  Amdt  19 
Albuquerque.  NM.  Albuquerque  Intl.  NDB 

RWY  17.  Orig.  Cancelled 
/Ubuquerque.  NM,  Albuquerque  Intl.  NDB 

RWY  35.  Amdt  7 
Albuquerque.  NM,  Albuquerque  Intl.  ILS 

RWY  8,  /imdt  5 
Newburgh.  NY.  Stewart  Intl.  NDB  RWY  9, 

Amdt.  8 
Newburgh,  NY,  Stewart  Intl.  ILS  RWY  9, 

Amdt.  7 
New  York.  NY.  John  F.  Kennedy  Intl.  ILS 

RWY  4L.  Amdt.  8 
Bradford.  PA.  Bradford  Regional,  VOR/DME 

RWY  14.  Amdt  8 
Newport,  RI,  Newport  State.  VOR/DME  OR 

GPS  RWY  16.  Amdt  4  Cancelled 
Newport.  RI.  Newport  State.  VOR/DME  OR 

GPS  RWY  16,  Orig. 
Newport,  RI.  Newport  State,  LOG  R^VY  22, 

Amdt.  7 
North  Kingstown,  RI,  Quonset  State,  VOR 

RWY  34.  Orig. 
Paris,  TN.  Henry  County.  SDF  RWY  2.  Amdt. 

2A,  Cancelled 
Paris.  TN.  Henry  County,  ILS  RWY  2.  Orig. 
,  Canadian,  TX,  Hemphill  County,  NDB  RWY 

4,  Amdt.  3 
Canadian,  TX,  Hemphill  County.  NDB  RWY 

22.  Amdt.  3 
Childress,  TX.  Childress  Muni.  VOR  RWY  35. 

Amdt  9 
Everett.  WA.  Snohomish  County  (Paine  Fid), 

VOR-B,  Orig. 
Everett,  WA.  Snohomish  County  (Paine  Fid). 

VOR-C.  Orig.,  Cancelled 
Manitowoc,  WI,  Manitowoc  County,  VOR  OR 

GPSRWY17,  Amdt  14 
Manitowoc,  WI,  Manitowoc  County,  VOR  OR 

GPS  RWY  35,  Amdt  13 
Manitowoc,  WI,  Manitowoc  County.  ILS 

RWY  17.  Amdt  3 
Cheyenne.  WY.  Cheyenne.  VOR  OR  TACAN- 

A.  Amdt  9 

'   •  *  Effective  May  26.  ]994 

Baltimore,  MD,  Baltimore-Washington  Intl. 

LOC  RWY  10,  Orig. 
Appleton,  MN.  Appleton  Muni.  NDB  R\\^ 

13,  Orig. 


•  •   *  Effective  Sfay  04.  1994 

Kingston,  NY.  Kingston-Ulster.  VOR  OR 
GPS-A.  Amdt.  1 

•  •  •  Effective  April  21.  1994 

San  Francisco.  CA.  San  Francisco  Intl.  LDA/ 
DME  RWY  28R.  Amdt  4 
Note:  The  FAA  Published  an  Original  GPS 

Procedure  in  TL  94-09  Dated  April  8,  1994. 

Page  7,  Under  the  Effective  Date  of  May  26, 

1994.  The  GPS  RWY  35  Original  Procedure 

is  Hereby  Rescinded. 

Mount  Sterling,  KY-Mounf  Sterling- 
Montgomery  County,  NDB  RWY  21,  Amdt. 
1  and  NDB  RWY  3,  Amdt  1,  are  Hereby 
Rescinded  Published  in  TL94-8.  The  Procs 


will  be  Readvertised  Proposed  Eff  18  Aug 
IFR  Doc.  94-11726  Filed  5-12-94;  8:45  am) 

BILUNG  CODE  4»10-13-M 


14CFRParl97 

[Docket  No.  27742;  Amdt  No.  16011 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMAR>:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980.  and  reapproved 
as  of  January  1. 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591; 

2.  The  F/VA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  US 
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Government  Printing  Office. 
Washington.  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS— 420).  Technical 
Programs  Division.  Flight  Standards 
Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue  S\V..  Washington,  DC  20591; 
telephone  (202)  267-6277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51.  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
Provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 


The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SLAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SL\P.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDaP  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SL\Ps 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports. 

This  amendment  to  part  97  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National  Airspace 
System  or  the  application  of  new  or 
revised  criteria.  All  SLAP  amendments 
in  this  rule  have  been  previously  issued 
by  the  FAA  in  a  National  Flight  Data 
Center  (FDC)  Notice  to  Airmen 
(NOTAM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  all  these  SIAP  amendments  requires 
making  them  effective  in  less  than  30 
days. 

Further,  the  SL\Ps  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrar>'  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 


for  making  these  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  arc 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulator)'  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports. 
Incorporation  by  reference.  Navigation 
(Air). 

Issued  in  Washington,  DC  on  May  6. 1994. 
Thomas  C  Accardi,  ' 

Director.  Flight  Standards  Sen-ice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348. 1354(a). 
1421  and  1510;  49  U.S.C.  10C(g);  and  14  O-R 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 


Effective 


State 


Crty^ 

Tampa  

Tampa 

Ketchikan  

Ketctiikan  

Akron 

Jacksonville 

New  Orleans  

New  Orleans  

Escanaba  

Escanalja  

Hazleton  

Hazleton  „ _ 

Hazleton  


Airport 

Tampa  IntI  

Tampa  IntI  

Ketchikan  InU  

Ketchikan  intl  

Akron-Canton  Regional 

Craig  Muni 

New  Orleans  Intl/Moisant  FkJ 
New  Orleans  IntL'Moisant  FkJ 

Delta  County  

Delta  County  

Hazleton  Muni  

Hazleton  Muni 

Hazleton  Muni  


FDC  No. 


SIAP 


02/01/94 
Ca'01/94 
03/17/94 
03/17/94 

04/21/94 
04/28/94 
04/28/94 
04/28/94 

04/28/94 
04/28/94 

04/28m 
04/28/94 
04/28/94 


FL 
FL 
AK 
AK 
OH 
FL 
\J< 
LA 

Ml 
Ml 

PA 
PA 
PA 


4/0591 
4/0593 
4/1335 
4/1336 
4/1805 
4/1915 
4/1928 
4/1991 

4/1916 
4/1917 

4/1877 
4/1879 
4/1906 


ILSRWY18LAMDT38A... 
LOG  BC  RWY  36R.  AMDT  19A... 
NDB/DME-A  AMDT  6A... 
ILS/DME-1  RWY  1 1  AMDT  58... 
ILSRWY  19  AMDT  5... 
ILS  RWY  32.  AMDT  28... 
NDBRWY  10  AMDT  25... 
ILS   RWY    10/CAT   II,   III   AMDT 

1A... 
ILS  /DME  RWY  9  AMDT  4... 
LOC/DME    BC   RWY   27   AMDT 

3... 
VOR  RWY  28  AMDT  8A... 
VOR  RWY  10  AMDT  10A... 
LOG  RWY  28  AMDT  5... 


Federal  Register  /  Vol.  59.  No.  92  /  Friday,  May  13.  1094  /  Rules  and  Regulations  24921 


Effective 


^ 


04,'28/94 
04/2a'94 
M/28m 
04/29/94 
05/04/94 

05/04/94 

05/04/94 
05,'04/94 
05-'04/'94 
05/04/94 
05/04/94 
05/04/94 
05/05/94 
05'05'94 


State 


SC 
SC 
SC 
TX 
LA 

LA 

LA 
LA 
LA 
LA 
LA 
NC 
NC 
SC 


City 

Moncks  Corner 

Orangeburg  

Summerville  

Cotulla 

Houma 

HcKjma 

Houma 

Houma 

Houma 

Houma 

Thibodaux  

Rutherlordton  

Louisburg  

Orangeburg  


Airport 

BerVely  County 

Orangeburg  Muni  

Dorchester  County  

Cotulla-La  Salle  County 
Houma-Terrebonne 

Houma-Terrebonne 

Houma-Terret»nne 

Houma-Terreborwie 

Houma-Terrebonne 

Hounw-Terrebonne 

Thibodaux  Muni  

Rutherford  County 

Franklin  Co, 

Orangeburg  Muni  


FDCNo. 


K  i  tchikan 

Kftchikan  Intl 

A 1  aska 

NDB/DME-A  AMDT  6.^   ... 

Siffective:  03/17/94 

FDC  4/1335/KTN/  FI/P  Ketchikan 
Iiitl.  Ketchikan.  AK.  NDB/DME-A 
AMDT  6A  .  .  .  CHG  TRML  RTF  to  read 
.   .   .  ANN  R-296  (lAF)  to  ANN  R-300 
VllA  30  DME  ARC  ALT  6000;  ANN  R- 
30O  to  CMJ  BRG  289  DEG  (NOPT)  VIA 
30  DME  ARC  ALT  4300.  This  becomes 
NDB/DME-A  AMDT  6B. 

Kptchikan 

Ketchikan  Intl 

Alaska 

ILS/DME-1  RWYll  AMDT5B  .   .  . 

Effective:  03/17/94 

FDC  4/1336/KTN/  Fl/P  Ketchikan 
Intl,  Ketchikan.  AK.  ILS/DME-1  RWY 
11  Amdt  5B  .  .  .  CHG  TRML  Rte  to 
Read  .   .   .  ANN  to.30  DME  ARC  VIA 
A!NN-R-296/30NM  ALT  7000;  ANN  R- 
296  (lAF)  to  ANN  R-300  VIA  30  DME 
ARC  ALT  6000;  ANN  R-300  TO  l-ECH 
LOG  (NOPT)  VIA  30  DME  ARC  ALT 
4300.  This  Becomes  ILS/DME-1  RWY 
11  AMDT  5C. 

Tampa 

Tampa  Intl 

Florida 

ILS  RV.'Y  18L  AMDT  38A  .  .   . 

Effective:  02/01/94 

FDC  4/0591/TPA/  FI/P  Tampa  Intl, 
Tampa.  FL.  ILS  RWY  18L  AMDT  38A 
.   .   .  S-ILS  18L  DH  330  HAT  304  all 
CATS.  S-LOC  18LFAF  to  map 
distances  5.1  NM.  Change  notes  to  read 
...  ILS  UNUSBL  DH/MAP  inbound.  S- 
IL.S  VIS  increased  to  RVR  5000  FOR 
INOP  SSALR.  CAT  E  S-LOC  VIS 
increased  to  1'/;  miles  for  INOP  SSALR. 
This  becomes  ILS  RWY  18L.  AMDT 
38B. 

Tprnpa 

Titnpa  Intl 


Florida 

LOG  BC  RWY  36R,  AMDT  19A  .  .  . 

Effective:  02/01/94 

FDC  4/0593/TPA/  FI/P  Tampa  Intl, 
Tampa,  FL.  LOG  BC  RWY  36R.  AMDT 
19A  .   .   .  Delete  Hold-in  Lieu  of 
Procedure  Turn  lAF  AT  SOBAY  INT. 
Profile  starts  at  Sobay  Int.  Change  note 
to  read  .   .   .  Radar  and  ADF  Required. 
This  becomes  LOG  BC  RWY  36R.  AMDT 
19B. 

Jackson  ville 

Craig  Muni 

Florida 

ILS  RWY  32.  AMDT  2B  .   .   . 

Effective:  04/28/94 

FDC  4/1915/CRG/  FI/P  Craig  Muni, 
lacksonville,  FL.  ILS  RWY  32,  AMDT  2B 
.   .   .  Middle  marker  commissioned.  GS 
ALT  AT  MM  235.  Distance  to  THLD 
From  MM  0.43.  This  becomes  ILS  RWY 
32  AMDT  2C. 

Xew  Orleans 

New  Orleans  Intl/Moisant  FLD 

Louisiana 

NDB  RWY  10  AMDT  25  .  .  . 

Effective:  04/28/94 

FDC  4/1928/MSY/  FI/P  New  Orleans 
hatl/Moisant  FLD.  New  Orleans.  L\. 
NDB  RWY  10  AMDT  25  .   .  .  QIC 
TRML  RTE  RADIAL/CRS  From  /TBD/ 
VORTAC  to  Turtl  Int  from  027  to  031. 
This  is  NDB  RWY  10  AMDT  25A. 

.Vpvv  Orleans 

New  Orleans  Intl/Moisant  Fid 

Louisiana 

ILS  RWY  10 /CAT  11.  Ill  AMDT  lA.  .  . 

Effective:  04/28/94 

FDC  4/1991/MSY/  FI/P  New  Orleans 
Intl/Moisant  Fid.  New  Orleans.  LA.  ILS 
RWY  10/CAT II.  Ill  AMDT  lA  .   .  .  CHG 
TRML  RTE  RADIAL/CRS  from  /TBD/ 
VORTAC  to  Turtl  Int  from  027  to  031. 
This  is  ILS  RWY  10  /CAT  II.  Ill  Amdt 
IB. 

Houma 
Houma-Terrebonne 


4/1883 
4/1884 
4/1385 
4/1952 
4/2000 

4,'2003 

4/2004 
4,'20C5 
4/2008 
4/20.?6 
2001 
4/2006 
4/2034 
4/2024 


SIAP 


NDB  RWY  5  AMDT2... 

NDB  RWY  5  ORIG... 

NDB  RWY  5  ORIG... 

VOR-A  AMDT  11... 

COPTER  VOR/DME   117  AMDT 

3... 
VOR/DME  RNAV  RWY  36  AMDT 

4... 
NDB  RWY  18  AMDT  4... 
VOR'DME  RWY  30  AMDT  11... 
ILS  RWY  18  AMDT  3... 
VOR  RWY  12  AMDT  4... 
4A/0R-A  AMDT  1... 
NDB  RWY  36  AMDT  4... 
VOR'DME-A  ORIG... 
VOR  RWY  5  AMDT  4... 


Louisiana 

COPTER  VOR/DME  117 /lMDT  3.  .  . 

Effective:  05/04/94 

FDC  4/2000/HUM/  H/P  Houma- 
Terrerbonne.  Houma.  LA.  Copter  VOR/ 
DME  1 1 7  AMDT  3  .  .  .  CHG  TRML 
RTES  .   .  .  /TBD/  VORTAC  /L\F/  TO 
/TBD/  VORTAC  R-121.31/5.00  DME.  R- 
268/5.00  DME  /TBD/  VORTAC  CCW 
/lAF/  TO  /TBD/  VORTAC  R- 12 1.31/ 
5  00  DME;  AND  /TBD/  VORTAC  R- 
121.31/5.00  DME  TO /TBD/ VORTAC 
R-121.31/8.00  DME.  Chg  final 
Approach  CRS  to  121.31.  FAF  to  TBD 
R-121.31/8.00  DME.  MIN  ALT  AT  TBD 
R-121.31/5.00  DMC  1800  and  TBD  R- 
121.31/8.00  DME  1200.  Map  to  TBD  R- 
121.31/10.15  DME.  CHG  Nameof  PROC 
TO  Copter  VOR/DME  121  AMDT  3. 
CHG  missed  Approach  Instructions  To 
Read.  .  .  Climb  To  1800  VL\ /TBD/ 
VORTAC  R-121.50  to  Bourg  lntyi6.3 
DME  and  hold.  CHG  missed  Approach 
Holding.  .  .  Hold  SE.  RT.  302  IBND. 
This  is  copter  VOR/DME  121  AMDT  3 A. 

Thibodaux 

Thibodaux  Muni 
Louisiana 
VOR-A  AMDT  1... 
Effective:  05/04/94 

FDC  4/2001/LA37/  FI/P  Thibodaux 
Muni.  Thibodaux.  LA.  VOR-A  AMDT 
1...CHG  /TBD/  VORTAC  PROC  turn 
outbound  radial  to  175.72.  CHG  /TBD/ 
VORTAC  PROC  turn  IBND  radial  to 
355.72.  CHG  Final  Approach  CRS  to 
355.72  CMC  MSA  sector  radial  to  324 
and  054.  This  is  VOR-A  AMDT  lA. 

Houma 

Houina-Terrebonne 

Louisiana 

VOR/DME  RNAV  RWY  36  AMDT  4... 

Effective:  05/04/94 

FDC  4/2003/HUM/  R/P  Houma- 
Terrebonne.  Houma,  LA.  VOR/DME 
RNAV  RWY  36  AMDT  4...CHG  missed 
approach  holding  to...  Hold  SE,  RT.  302 
IBND.  CHG  /TBD/  VORTAC  radial  to 
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Caboo  WP  to  122.92.  QiG/TBD/ 
VORTAC  radial  to  Bourg  WP  R-121.50. 
This  is  VOR/DME  RNAV  RWY  36 
AMDT4A. 

Houma 

Houma-Terrebonne 
Louisiana 

NDBR\VY18  AMDT4... 
Effective:  05/04/94 

FDC  4/2004/HUMy  n/P  Houma- 
Tenrebonne.  Houma.  LA.  NDB  RWY  18 
AMDT  4...CHG  TRML  RTE  from  /TBD/ 
VORTAC  to  HU  LOM  to  088.35.  CHG 
missed  approach  instructions  to  read... 
Climb  to  1100  then  climbing  left  turn  to 
1800  VIA  TBD  R-122  to  Bourg  Int/16.3 
DME  and  hold.  CHG  missed  approach 
holding  to...  Hold  SE,  RT,  302  IBND. 
CHG  /TBD/  VORTAC  radial  to  Bourg  Int 
to  R-121.50.  This  is  NDB  RWY  18 
AMDT  4A. 

Houma 

Houma-Terrebonne 

Louisiana 

VOR/DME  RV\T  30  AMDT  11... 

Effective:  05/04/94 

FDC  4/2005/HUM'  FI/P  Houma- 
Terrebonne,  Houma.  LA.  VOR/DME 
RWY  30  AMDT  11. ..CHG  TRML  RTE 
/TBD/  VORTAC  to  Bourg  Int  to  121.50. 
CHG  missed  approach  instructions  to 
read...  Climb  to  1100  then  climbing  right 
turn  to  1800  VL\  /TBD/  VORTAC  R-122 
to  Bourg  INT/TBD  16.3  DME  and  hold, 
or  when  directed  by  ATC,  chmb  to  1800 
direct  /TBD/  VORTAC.  CHG  missed 
approach  holding  to...  Hold  SE.  RT,  302 
IBND.  CHG  /TBD/  VORTAC  PROC  turn, 
outbound  radial  to  R-121.50.  CHG  map 
to  TBD  R-122/10.97  DME.  CHG  final 
approach  CRS  to  301.50  IBND.  CHG 
/TBD/  VORTAC  PROC  turn.  IBND  radial 
to  301.50.  Tnis  is  VOR/DME  RWY  30. 
AMDT  11  A. 

Houma 

Houma-Terrebonne 
Louisiana 

II.SRWY18AMDT3... 
Effective:  05/04/94 

FDC  4/2008/HUM'  FI/P  Houma- 
Terrebonne,  Houma.  LA.  ILS  RWY  18 
AMDT  3...CHG  TRML  RTE  /TBD/ 
VORTAC  to  HU  LOM  to  CRS  088.35. 
CHG  missed  approach  instructions  to 
read...  Climb  to  1100  then  climbing  left 
turn  to  1800  VIA  TBD  R-122  to  Bourg 
INT/  16.3  DME  and  hold.  CHG  missed 
approach  holding  to  hold  SE.  RT.  302 
IBND.  CHG  /TBD/  VORTAC  radial  to 
Bourg  Int  to  R-121.50.  This  is  ILS  RWY 
18  AMDT  3A. 

Houma 

Houma-Terreboime 
Louisiana 


VOR  RWY  12  AMDT  4... 
Effective:  05/04/94 

FDC  4/2026/HUM/  n/P  Houma- 
Terrebonne.  Houma.  LA,  VOR  RWY  12 
AMDT  4...CHG  final  appibach  CRS  TO 
121.31.  CHG  holding  at  /TBD/  VORTAC 
to...  Hold  NW  /TBD/  VORTAC,  RT,  114 
IBND,  1800  FT  in  fieu  of  PT  /L\F/.  Chg 
missed  approach  instructions  to  read... 
Climb  to  1800  VL\  TBD  R-121.50  to 
Bourg  INT/TBD  16.3  DME  and  hold. 
CHG  NOPT  note  to  read...  NOPT  for 
arrivals  on  /TBD/VORTAC  Airway  R- 
294.  CHG  missed  approach  holding  to 
hold  SE,  RT.  301.50  IBND.  CHG  /TBD/ 
VORTAC  RADIAL  to  Bourg  INT  to  R- 
121.50.  CHG  MIN  ALT  AT  TBD  R- 
121.50/5.00  DME  920*.  This  is  VOR 
RWY  12  AMDT  4 A. 

Escanaba 

Delta  County 

Michigan 

ILS/DME  RWY  9  AMDT  4... 

Effective:  04/28/94 

FDC  4/1916/ESC/  FI/P  Delta  County. 
Escanaba,  MI.  ILS/DME  RWY  9  AMDT 
4...Circling  MDA  1100/HAA  491  CAT  B. 
This  is  ILS/DME  RWY  9  AMDT  4A. 

Escanaba 

Delta  County 

Michigan 

LOC/DME  BC  RWY  27  AMDT  3... 

Effective:  04/28/94 

FDC  4/1917/ESC/  FI/P  DeUa  County. 
Escanaba,  MI.  LOC/DME  BC  RWY  27 
AMDT  3. ..Circling  MDA  1100/HAA  491 
CAT  B.  This  is  LOC/DME  BC  RWY  27 
AMDT  3A. 

Rutherfordton 

Rutherford  County 

N.C. 

NDB  RWY  36  AMDT  4.   .  . 

Effective:  05/04/94 

FDC  4/2006/5 7A/  FI/P  Rutherford 
County,  Rutherfordton,  N.C.  NDB  RWY 
36  AMDT  4.  .  .Missed  Approach.  .  . 
Climb  to  2000  then  climbing  right  turn 
to  3000  direct  RFE  NDB  and  hold.  This 
becomes  NDB  RWY  36  AMDT  4A. 

Louisburg 

Franklin  Co. 
North  Carolina 
VOR/DME-A  ORIG.  .  . 
Effective:  05/05/94 

FDC  4/2034/2N9/  FUP  Franklin  Co.. 
Louibburg.  NC.  VOR/'DME-A 
ORIG.  .  .Change  Terminal  Route 
ahitudes.  .  .  From  RDU  VORTAC /LAP/ 
to  13  DME  /NOPT/  2500;  from  R-041 
RDU  VORTAC  CW  /L\F/  to  R-072  RDU 
VORTAC  /NOPT/  2500;  from  R-120 
RDU  VORTAC  Cav  /lAF/  to  R-072 
RDU  VORTAC  /NOPT/  2500;  from  13 
DME  ARC  to  OGOSH/RDU  18  5  DME 


2000.  Change  minimum  altitudes.  .  . 
RDU  R-072/13  2500.  OGOSH  2000. 
RDU  R-072/21.3  1080.  Change  missed 
approach  altitude.  .  .  Climb  to  1100 
then  climbing  right  turn  to  2500  VIA 
RDU  R-072  to  OGOSH/RDU  18.5  DME 
and  hold.  This  becomes  VOR/T)ME-A. 
Orig  A. 

Akron 

Akron-Canton  Regional        ^ 
Ohio  ^ 

ILS  RWY  19  AMDT  5    . 
Effective:  04/21/94 

FDC  4/1805/CAKy'  FLT  Akjon-Canton 
Regional.  Akron,  OH.  ILS  RWY  19 
AMDT  5.  .  .Caution.  .  .  OM  for  Akron 
Fulton  Intl  may  be  received 
approximately  5.0  miles  north  of  Derby 
INT/OM.  Chart  Akron  Fulton  Intl  OM 
subdued.  This  is  ILS  RWY  19  AMDT 
5A. 

Hazleton 

Hazleton  Muni 

Pennsylvania 

VOR  RWY  28  AMDT  BA.  .   . 

Effective:  04/28/94 

FDC  4/1877/HZL/  FI/P  Hazleton 
Muni.  Hazleton.  PA.  VOR  RWY  28 
AMDT8A.  .  .CHG  note  obtain  LCL 
ALT  on  CTAF  to  read.  .  .  if  LCL  ALT 
not  RC\T>.  Use  Wilkes-Barre  ALSTG  & 
Increase  all  MDAS  300'.  DLT.   .   . 
Activate  MALS  RWY  28-123.0;  Word 
Caution  FM  Planview.  This  is  VOR 
RWY  28  AMDT  8B. 

Hazleton 

Hazleton  Muni 

Pennsylvania 

VOR  RWY  10  AMDT  lOA.  .  . 

Effective:  04/28/94 

FDC  4/1879/HZL/  Fl/P  Hazleton 
Muni.  Hazleton,  PA.  VOR  RWY  10 
AMDT  lOA.  .  .CHG  note  obtain  LCL 
ALT  on  CTAF  to  read.  .  .  if  LCL  ALT 
not'  RCVD.  Use  Wilkes-Barre  ALSTG  & 
Increase  all  MDAS  300'.  DLT.  .  . 
Activate  MALS  RWY  28-123.0:  word 
caution  FM  Planview.  This  is  VOR  RWY 
10  AMDT  10 A. 

Hazleton 

Hazleton  Muni 

Pennsylvania 

LOG  RWY  28  AMDT  5.  .   . 

Effective:  04/28/94 

FDC  4/1906/H2L/  FI/P  Hazleton 
Muni.  Hazleton,  PA.  LOG  RWY  28 
AMDT  5.  .  .DLT.  .  .  Wilkes-Barre 
ALSTG  MINS;CHG  note  obtain  LCL 
ALT  on  CTAF  to  read.  .  .  if  LCL  ALT 
not  RCVD.  Use  Wilkes-Barre  ALSTG  & 
Increase  all  MDAS  300'.  This  is  LOG 
RWY  28  AMDT  5A. 

Moncks  Corner 
Berkely  County 
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S  *ith  Carolina 

WB  RWY  5  AMDT  2.  . 

Effective:  04/28/94 

FDC  4/1883/50)/  FI/P  Berkely 
Cuunly,  Moncks  Corner,  SC.  NDB  RWY 
5!AMbT2.  .  .  Torminal  Route.  .  .VAN 
VJORTAC  to  MKS  NDB  135.04/26.92. 
Tiis  b(;comes  NDB  RWY  5  AMDT  2A. 

C:1pngeburg 

angpburg  Muni 
jth  Carolina 
!)B  RWY  5  ORIG.  .  . 
f(x:tive:  04/28/94 

FDC  4/1884/OGB/  FI/P  Orangeburg 
\  vni.  Orangeburg.  SC.  NDB  RWY  5 
Orig.   .  .Terminal  Route.  .  .  VAN 
V:|)RT.'\C  to  OYl  NDB  267.71/23.20. 
T  Tjis  becomes  NDB  RWY  5  Orig  A. 

I 
D  J.-choslor  County 
Sputh  Carolina 

|lB  RWY  5  ORIG.      . 

i-ctive:  04/28/94 


C 


'DC  4/188.5/DYB/  Fl/P  Dorchester 
bnty.  Sunimerville.  SC.  NDB  RWY  5 


ORIG.   .  .  terminal  route.   .  .  VAN 
/  3IRTAC  to  DYB  NDB  166.76/26.22. 
T  lis  be(  oines  NDB  RWY  5  Orig  A. 

Or  ini>t:biirg 

Orangeburg  Muni 
South  Carolina 
VORRWYS  Amdt4. 
lective;  05/05/94 

PDC  4/2024/OGB/  Fl/P  Orangeburg 
^ni.  Orangeburg.  SC.  VOR  RWY  5 
IDT  4.  .  .terminal  route.   .   .  VAN 

VpRTAC  to  EDS  NDB  272.93/20,60. 

T  lis  becomes  VOR  RWY  5  AMDT  4A. 

'   Cjlulh 

("otuIla-La  Salle  County 

Tfjxs 
\' 

r. 


:)R-AAMDT11. 
fiective:  04/29/94 


IDC  4/1952/COT/  FI/P  Cotulla-La 
le  Countv.  Coiulla.  TX.  VOR-A 
AMDT  11.  ;  .CHG  ALSTG  note  to 
.  .  when  LCL  ALSTG  not 
ived.  use  Laredo  I.nfl  ALSTG.  This 
VOR-A  Amdt  llA. 


Sill 

AVI 
read. 

is 

IFK  D<x;.  94-11727  Filed  5-12-94.  8:45  ami 

BIliuNG  CODE  4S10~13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  172 
[Docket  No.  93F-04O4] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Glyceryl  Tristearate 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  broaden 
certain  specifications  for  the  safe  use  of 
glyceryl  tristearate.  This  action  is  in 
respo.nse  to  a  petition  filed  by  Hiils 
America,  Inc. 

DATES:  Effective  May  13,  1994.;  written 
objections  and  requests  for  a  hearing  by 
June  13,  1994. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HF'A- 
305).  Food  and  Drug  Administration, 
rm   1-23.  12420  Parklawn  Dr  . 
Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
-Martha  D.  Peiperl,  Center  for  Food 
.Safety  and  .^ppUed  Nutrition  (HF.S- 
217).  Food  and  Drug  Administration. 
200  C  St.  .SW.,  Washington,  DC  20204. 
202-254-9515. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
December  3,  1993  (58  FR  63995).  FDA 
nnnciuni  ed  that  a  food  additive  j>etition 
(PAP  3A4403)  had  been  filed  by  Huls 
.America,  Inc.,  Turner  PI.,  P.O.  Box  365. 
Piscataway.  NJ  08855-0365.  The 
petitio:-.  proposed  that  the  food  additive 
n;gu!ations  in  §172.811  (;/\( vrv/ 
trisU^anitc  (21  CFR  172.81 1)  be  amended 
to  broaden  the  specifications  for  the 
acid  number,  saponification  number, 
and  melting  point  for  glyceryl 
tristearate. 

FD.A  has  evaluated  the  data  in  the 
petition  and  other  relevant  material.  The 
.jgency  concludes  that  glyceryl 
tristearate  conforming  to  the 
specifications  requested  by  the 
petitir.ner  is  safe,  and  that  the  food 
additive  regulations  should  be  amended 
as  set  forth  below. 

In  atxordance  with  §  1 7  M(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  availabh;  fi)r 
insp(K,tion  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171  1(h), 


the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  pubHc  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  determined  under  21 
CFR  25.24(aj(9)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Any  person  who  will  bo  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  June  13,  1994,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  stale. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  .shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  F"ailure  to  include 
such  a  description  and  analysis  for  anv 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dcukets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  ('osmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  172  is 
.nr.ended  as  follows: 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 
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Authority:  Sees.  201.  401.  402.  409.  701. 
721  of  the  Federal  Food.  Dnig.  and  Cosmetic 
Act  (21  U.S.C.  321.  341.  342.  348,  371.  379e). 

2.  Section  172.811  is  amended  by 
revising  paragraph  fb)  to  read  as  follows: 

§  172.81 1    Glyceryl  tristearate 

***** 

(b)  The  food  additive  meets  the 
following  specifications: 


Acid  nurvber  Not  to  exceed  1 .0. 

Iodine  number  Not  to  exceed  1  0. 

Saponificatioo  numtief  ....     186-192. 

Hydroxyl  numtjer  Not  to  exceed  5.0. 

Free  glycerol  content Not  to  exceed  0.5 

percent. 
Unsaponifiabie  matter  ....    Not  to  exceed  0.5 

percent. 
Melting  point  (Oass  II)  ...    69  "0-73  °C. 


Dated:  May  6,  1994. 
L.  Robert  Lake, 

Acting  Dirrctor.  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  94-11745  Filed  5-12-94;  8:45  am) 
BILLING  CODE  4ieO-01-F 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD  8539] 

RIN  1545-A078 

Application  of  Section  514(c)(9)(E)  of 
the  Internal  Revenue  Code  to 
Partnerships  in  Which  One  or  More 
(but  not  all)  of  the  Partners  Are 
Qualified  Organizations  Within  the 
Meaning  of  Section  514(c)(9)(C) 

AGENCY:  Internal  Revenue  Scrvico  (IRS). 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  application  of 
section  514(c)(9)(E)  of  the  Internal 
Revenue  Code  to  partnerships  in  which 
one  or  more  (but  not  all)  of  the  partners 
-are  qualified  tax-exempt  organizations 
within  the  meaning  of  section 
514(c)(9)(C).  These  organizations 
include  educational  organizations 
descrilxid  in  section  170(b)(l)(A)(ii)  and 
their  affiliated  support  organizati<ms. 
and  qualified  trusts  described  in  section 
401.  The  final  regulations  provide  rules 
governing  the  application  of  section 
514(c)(9)(E)  of  the  Internal  Revenue 
Code  (Code).  Section  514(c)(9)(E)  was 
added  to  the  Code  by  the  Omnibus 
Budget  Reconciliation  Act  of  1987.  and 
was  amended  by  the  Technical  and 


Miscellaneous  Revenue  Act  of  1988. 
The  final  regulations  are  necessary  to 
provide  affected  partnerships  and  their 
partners  with  the  guidance  they  need  to 
comply  with  the  applicable  tax  law. 
EFFECTIVE  DATE:  May  13.  1994. 

For  dates  of  applicability  of  these 
regulations,  see  "Effective  dates"  under 
SUPPLEMENTARY  INFORMATION  in  the 
preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 
[)eane  M.  Burke  at  (202)  622-3080  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  amends  26  CFR  part  1. 
which  provides  rules  governing  the 
application  of  section  514(c)(9)(E)  of  the 
Internal  Revenue  Code  of  1986  (Code), 
as  amended.  Section  514(c)(9)(E)  was 
added  to  the  Code  by  section  10214  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1987,  Pub.  L.  100-203.  and  was 
amended  by  section  2004(h)  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988.  Pub.  L.  100-647. 

On  June  25.  1990.  Notice  90-^1. 
1990-1  C.B.  350.  was  publishtKl  in  the 
Internal  Revenue  Bulletin  to  provide 
interim  guidance  regarding  ihe 
application  of  section  514(c)(9)(E)  of  the 
Code  and  to  request  comments.  On 
December  30.  1992.  die  IRS  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  (57  FR  62266)  (the 
proposed  regulations)  regarding  section 
514(c)(9)(E).  The  preamble  to  that  notice 
contains  an  explanation  to  tho  proposed 
rules. 

The  IRS  received  written  comments 
on  the  proposed  regulations,  but 
cancelled  a  public  hearing  scheduled  for 
March  31,  1993.  because  no  one 
roqutrstt'd  to  testify.  After  consideration 
of  all  the  public  comments  on  the 
proposed  regulations,  the  regulations 
are  adopted  as  revised  by  this  Treasury 
decision. 

Explanation  of  Provisions 

/.  Statutory  Provisions 

Section  511  of  the  Ct>de  provides  that 
tax-exempt  organizations  are  generally 
ta.xable  on  their  unrelated  busiiu'ss 
taxable  income.  Section  514(a)  provides 
that  unrelated  business  taxable  income 
includes  a  specified  percentage  of  the 
gross  income  derived  from  debt- 
financed  property  described  in  section 
514(b).  SfK:tion  514((:)(9)  provides  an 
exception  for  income  derived  from 
certain  debt-financed  investments  in 
real  property  by  qualified  organizations 
Under  section  514(c)(9)(C).  qualified 
organizations  iiiclude  educational 
organizations  describt^d  in  section 
170(b){l)(A)(ii)  and  their  affiliated 


support  organizations,  and  qualified 
trusts  described  in  section  401. 

If  a  qualified  organization  (QC^) 
invests  in  debt-financed  real  property 
through  a  partnership  in  which  one  or 
more  (but  not  all)  of  the  partners  are 
qualified  organizations,  the  QO  is 
eligible  for  the  exception  provided  in 
section  514(c)(9)  only  if  the  partnership 
satisfies  an  additional  requirement. 
Either  each  allocation  to  a  partner  that 
is  a  qualified  organization  must  \ie  a 
qualified  allocation  within  the  meaning 
of  section  168(h)(6).  or  the  partnership 
must  satisfy  the  requirements  of  section 
514(c)(9)(E).  These  regulations  provide 
rules  governing  the  application  of 
section  514(c)(9)(E). 

//  Cheniew  of  the  Regulations 

To  satisfy  the  requirements  of  section 
514(c)(9)(E).  a  partnership  must 
establish  that  the  allocation  of  items  to 
any  partner  that  is  a  QO  cannot  result 
in  that  partner  having  a  percentage 
share  of  overall  partnership  income  for 
ajiy  taxable  year  greater  than  that 
partner's  percentage  share  of  overall 
partnership  loss  for  the  taxable  year  for 
which  that  partner's  percentage  loss 
share  will  be  the  smallest  (that  partners 
fractions  rule  percentage).  This 
requirement,  commonly  referred  to  as 
the  fractions  rule,  must  be  satisfied  both 
on  a  prospec:tive  basis  and  on  an  actual 
basis  for  each  taxable  year  of  the 
partnership. 

The  fractions  rule  is  applied  on  an 
overall  partnership  basis.  Therefore,  if 
partnership  allocations  to  one  QO 
partner  fail  to  satisfy  the  requirements 
of  the  fractions  rule,  that  partner,  and 
other  QO  partners  in  the  partnership, 
are  subject  to  the  debt-financed  property 
rules,  even  if  the  allocations  to  those 
other  QO  partners  would  otherwise 
have  complied  with  the  requirements  of 
the  fractions  rule. 

A  second  rt^quirement  under  sedion 
514(c)(9)(E)  is  that  each  partnership 
allocation  must  eitht  r  have  substantial 
economic  effect  or  (in  the  case  of  certain 
allocations  that  cannot  have  economic 
effect)  otherwise  appropriately  comply 
with  the  requirements  of  the  rt^gulations 
under  section  704(b). 

For  purposes  of  the  fractions  rule, 
overall  partimrship  inconu;  is  the 
amount  by  which  the  aggregate  \\ems  of 
partnership  income  and  gain  for  the 
taxable  year  exceed  the  aggregate  items 
of  partnership  loss  and  deduction  for 
the  year.  Overall  partnership  loss  is  the 
amoimt  by  which  the  aggregate  items  of 
partnership  loss  and  deduction  for  the 
taxable  year  exceed  the  aggreg;\te  items 
of  partnership  income  and  gain  for  the 
year.  In  general,  all  items  ol  partnership 
income,  gain.  loss,  and  dedut:tion  that 
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increase  or  decrease  the  partners'  capital 
ac  :ounts  under  §1.704-l(b)(2)(iv)  are 
tai.en  into  account  in  computing  overall 
pa  inership  income  or  loss. 

Hhe  proposed  regulations  exclude 
all  ications  of  certain  items — generally 
by  disregarding  those  items  in 
CO  Tjputing  overall  partnership  income 
or  loss  and  the  partners'  allocable  shares 
of  iverall  partnership  income  or  loss.  In 
so:ne  situations,  however,  items  are 
di-  regarded  only  until  an  allocation  is 
acl  ually  made.  The  purpose  of  the 
exclusions  is  to  allow  ordinar}' 
economic  business  allocations  (such  as 
preferred  returns),  to  avoid  technical 
vie  Rations  arising  due  to  the 
rec  tiirements  of  section  704(b),  and  to 
avi)|d  foot-faults. 

///.  public  Comments  and  Clarifying 
Ch  tinges 

A.  Manner  in  Which  the  Fractions  Rule 
Is  .Applied 

(Djne  commentator  requested 
clarification  regarding  the  prospective 
ap])lication  of  the  fractions  rule, 
especially  with  respect  to  allocations 
the  t  are  taken  into  account  only  when 
an  allocation  is  made.  The  final 
regulations  clarify  that  a  partnership 
generally  does  not  qualify  for  the 
fra  :lions  rule  exception  for  any  taxable 
ye;  f  of  its  existence  unless  it  satisfies 
thf  Fractions  rule — both  on  a 
pr(  spective  and  actual  basis — for  ever>' 
ye;  t.  The  regulations  also  clarif)'  that  if 
the  partnership  violates  the  fractions 
rul^by  reason  of  an  allocation  that  the 
regulations  provide  is  "disregarded"  or 
"m^l  taken  into  account"  until  an  actual 
allotation  is  made,  the  partnership  is 
treated  (subject  to  the  anti-abuse  rule)  as 
vioUtting  the  fractions  nile  only  for  the 
laxible  year  of  that  actual  allocation  and 
sut$equent  taxable  years.  The  final 
regjlations  also  add  an  example 
ilk  itrating  this  wait-and-see  approach 

B.  liLction  704(c)  Allocations 

TJiP  proposed  regulations  p.rovin*'  thai 
tax  items  allocable  under  section  704((:) 
(or  ^  1.704-l(b)(2)(iv)(^/)(^)),  are  not 
included  in  computing  overall 
[)aitiiership  income  or  loss.  The  final 
rcg  jlations  clarif)'  that  those  types  of  tax 
allegations  may  nonetheless  Ix;  relevant 
in  <!  -temiining  if  the  partnershii) 
(tes  the  anti-abuse  ride. 


vio 


(.'..  1  inclusion  of  Reasonable  Preferred 
Ret  I  rns  and  Guaranteed  Payments 

I   ider  the  exception  for  reasonable 
preF  ;rred  returns,  items  of  income  and 
gai  1  allocated  with  respect  to  a 
rea  ;  enable  preferred  return  for  capital 
i.TC  (  isregard«?d  in  computing  overall 
par  icrship  income  or  loss  for  purposes 


of  the  fractions  rule.  Reasonable 
guaranteed  payments  for  capital  or 
services  also  are  disregarded.  However, 
to  qualify  for  the  exception,  the  income 
allocation  (or  the  deduction  of  the 
guaranteed  payment)  generally  must  not 
precede  the  making  of  the  related  cash 
payment. 

The  final  regulations  adopt  a 
commentator's  recommendation  that  the 
exception  for  reasonable  preferred 
returns  should  apply  not  only  to 
allocations  effected  with  items  of 
income  or  gain,  but  also  to  allocations 
effected  with  overall  partnership 
income.  In  implementing  this  change, 
the  regulations  refer  to  "an  allocation  of 
what  would  othenvise  be  overall 
partnership  income."  (This  technical 
refinement  also  was  made  to  several 
parts  of  the  regulation  that  previously 
referred  to  allocations  of  overall 
partnership  income.)  This  is  necessar\- 
because  the  exclusion  of  an  allocated 
item  from  the  computation  of  overall 
partnership  income  or  loss  for  purposes 
of  the  fractions  rule  means  that  the  item 
is  not  overall  partnership  income  or 
overall  partnership  loss. 

Although  the  exception  for  reasonable 
preferred  returns  contained  in  the 
propos»^d  regulations  applies  only  to 
those  allocations  made  to  a  QO.  the  final 
regulations  apply  the  exception  to  all 
partners.  Without  this  change,  a 
partnership  that  paid  a  reasonable 
preferred  return  to  both  its  QO  and 
taxable  partners  arguably  could 
disregard  the  allocations  to  its  QC) 
partners  in  computing  overall 
partnership  income  or  loss,  but  at  the 
same  time,  take  the  corresponding 
a!iO(  ations  to  its  taxable  partners  into 
account  in  computing  overall 
partnership  income  or  loss.  Although 
the  anti-abuse  nde  of  the  proposed 
rt-gulations  do«'s  not  permit  the 
excessive  allocation  of  income  or  gain  to 
theQO  partners  that  would  result  if  this 
argument  were  accepted,  the  final 
regulations  clarify  this  issue.  A  similar 
change  was  not  called  for  with  respect 
to  guaranteed  payments  because 
guaranteed  payments  to  taxable  partners 
automatically  are  excluded  from  overall 
partnership  income  or  loss. 

The  proposed  regulations  generally 
provide  that  a  material  distribution  is  a 
return  of  capital  if  it  is  not  attributable 
to  the  parlneri-hip's  cash  flow  from  its 
business  operations.  Concern  was 
expressed  that  under  this  nde  c:ertain 
returns  on  capital  might  inappropriately 
l>e  characterized  as  a  return  of  capital. 
There  also  was  a  separate  concern  that 
this  rule  inappropriately  implied  that 
distributions  of  operating  cash  flow 
would  generally  not  b(!  respet:ted  as  a 
return  of  capital. 


To  address  these  concerns  and  to 
reflect  that  capital  may  be  returned  from 
a  number  of  different  sources,  the  final 
regulations  provide  that  a  designation  of 
distributions  in  a  written  partnership 
agreement  generally  will  be  respected  in 
determining  a  partner's  unretumed 
capital  so  long  as  the  designation  is 
economically  reasonable.  Although  the 
regulations  do  not  specify  when  the 
designation  must  be  made,  timing  may 
be  relevant  in  determining  whether  the 
designation  is  reasonable. 

Some  commentators  characterized  the 
cash  payment  requirement  as  a 
significant  hmitation  on  the  exception 
for  preferred  returns  and  guaranteed 
payments.  The  principal  objection 
voiced  on  this  point  is  that  requiring  a 
cash  payment  may  prevent  partners 
from  achieving  their  economic  deal. 
Since  real  estate  partnerships  often  lack 
free  cash  in  their  early  years,  the  m.oney 
partners  are  forced  to  rely  on  the 
partnership  having  sufficient  income  in 
subsequent  years  to  ultimately  provide 
them  with  tlieirp referred  return. 

The  IRS  and  Treasury  Department  are 
concerned  that  if  the  requirement  were 
eliminated,  partnerships  might  attempt 
to  optimize  their  overall  economics  by 
allocating  significant  amounts  of 
partnership  income  and  gain  to  QOs  in 
the  form  of  preferred  returns  and 
guaranteed  payments.  It  is  believed  that 
in  many  instances  this  would  be  a 
departure  from  the  normal  commercial 
practice  followed  by  partnerships  in 
which  the  money  partners  are  generally 
subject  to  income  tax.  Taxable  partners 
generally  are  not  willing  to  bear  the  lax 
burden  attributable  to  income 
allocations  that  precede  the 
corresponding  distribution  of  cash  by 
many  years.  A  suggestion  that 
partnerships  be  required  to  compound 
allocated  but  unpaid  amounts  could 
exacerbate  the  problem.  Compounding 
would  increase  the  amount  of 
undistributed  income  or  gain  allocated 
to  the  tax-exempt  partners. 

The  final  rcjgulatinns  ret.iin  the  cash 
payment  requirement,  liowever.  the 
regulations  also  provi<ie  more  explicitly 
that  the  normal  rules  of  accnial 
accounting  are  overridden  with  respect 
to  the  deduction  of  reasonable 
guaranteed  payments.  The  deduction  is 
delayed  until  the  partnership  taxable 
year  in  which  the  payment  is  niade  in 
cash.  (Similarly,  the  inclusion  of  the 
guaranteed  payment  in  the  QO's  income 
is  delayed  because  the  regulation  does 
not  change  the  existing  rule  under 
*;  1.707-l(c;)  that  a  guaranteetl  payn^.ertt 
is  included  in  income  in  the  same 
taxable  year  it  is  deducted  by  the 
partnership.)  For  partnerships  that  are 
(.one  erned  about  the  availability  of 
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sufficient  future  income  to  ensure  the 
payment  of  a  preferred  return,  this 
clarification  may  help  them  use 
guaranteed  payments  to  achieve  greater 
assurance  that  the  partnership 
ultimately  will  pay  a  return  on  capital. 

D.  Chargebacks  and  Offsets 

The  final  regulations  continue  to 
provide  exceptions  for  four  types  of 
chargebacks  and  offsets:  (1)  Allocations 
that  charge  back  prior 
disproportionately  large  allocations  (i.e., 
in  excess  of  a  qualified  organization's 
fractions  rule  percentage)  of  overall 
partnership  loss  to  a  qualified 
organization,  or  prior  disproportionately 
small  allocations  of  overall  partnership 
income  to  a  qualified  organization;  (2) 
minimum  gain  chargebacks  of 
nonrecourse  deductions;  (3)  chargebacks 
of  partner  nonrecourse  deductions  (and 
of  compensating  allocations  of  recourse 
deductions  to  another  partner);  and  (4) 
qualified  income  offsets.  The  final 
regulations  also  continue  to  provide  that 
allocations  of  minimum  gain  that  may 
be  made  with  respect  to  distributions  of 
proceeds  ofnonrecour.se  liabilities  are 
taken  into  account  only  to  the  e.xtenf  an 
allocation  is  actually  made  (to  avoid 
technical  violations  of  the  fractions  rule 
that  would  otherwise  arise  from 
including  a  minimum  gain  chargeback 
provision  in  a  partnership  agreement). 
In  addition,  a  limited  new  chargeback 
exception  (described  in  greater  detail 
below)  applies  to  allocations  of 
minimum  gain  attributable  to  certain 
distributions  of  proceeds  of  nonrecourse 
liabilities. 

A  suggestion  that  all  chargebacks  be 
permitted  without  regard  to  whether  the 
initial  allocation  was 
"disproportionaie"  was  carefully 
considered  and  rejected.  A  principal 
consideration  in  rejecting  the  proposal 
was  that  it  would  represent  a  significant 
departure  from  the  mechanical 
approach  contained  in  the  proposed 
regulations,  which,  overall,  is  relatively 
simple  for  ta.xpayers  to  apply  and  for  the 
IRS  to  administer  and  enforce. 
Accordingly,  the  final  regulations  retain 
the  basic  approach  of  the  proposed 
regulations,  but  add  a  number  of 
technical  and  clarifying  changes.  In 
addition,  two  e.<amples  have  been 
added  to  further  clarify  the  operation  of 
these  provisions. 

The  final  n?gulations  clarify  that 
disproportionate  allocations  need  not  be 
reversed  in  full,  but  may  also  be 
reversed  in  part.  In  addition,  the 
provision  requiring  that  an  initial 
allocation  of  less  than  the  entire  overall 
partnership  income  or  loss  consist  of  a 
pro  rata  portion  of  each  item  of 
partnership  income,  gain,  loss,  or 


deduction  now  excepts  from  the  pro  rata 
requirement  nonrecourse  deductions 
and  certain  other  allocations  relating  to 
nonrecourse  debt.  Absent  this  change, 
the  disproportionate  chargeback 
provisions  might  have  overly  limited 
applicability,  because  real  estate 
partnerships  typically  have  borrowed  on 
a  nonrecourse  basis. 

One  commentator  accurately  noted 
that  the  exception  for  allocations  of 
overall  partnership  loss  (or.  more 
precisely,  what  would  otherwise  be 
overall  partnership  loss)  that  charge 
back  disproportionately  small 
allocations  of  overall  partnership 
income  to  a  QO  partner  is  somewhat 
confusing  and  counterintuitive.  Part  of 
the  confusion  arises  because  the  Code 
refers  to  chargebacks  of 
disproportionately  large  income 
allocations  to  taxable  partners. 
However,  the  equivalent  approach  taken 
in  the  regulations  is  desirable  because  it 
avoids  the  need  to  determine  the  analog 
of  a  fractions  rule  percentage  for  taxable 
partners  and  because  it  is  simpler  to 
apply  to  partnerships  with  more  than 
one  QO  partner.  Accordingly,  an 
example  has  been  added  to  the  final 
regulations,  as  requested  by  the 
commentator,  to  illustrate  a  qualifying 
allocation  of  overall  partnership  loss 
that  charges  back  a  disproportionately 
small  allocation  of  overall  partnership 
income  to  a  QO  partner. 

The  final  regulations  revise  the 
formula  approach  in  the  proposed 
regulations  for  determining  the  extent  to 
which  a  minimum  gain  chargeback  is 
attributable  to  nonrecourse  deductions 
(or  partner  nonrecourse  deductions)  to 
properly  interact  with  the  §  1.704-2 
regulations  governing  partnership 
minimum  gain  and  partner  nonrecourse 
debt  minimum  gain.  The  §  1.704-2 
regulations  effect  minimum  gain 
chargebacks  on  the  basis  of  the  partners' 
percentage  shares  of  minimum  gain. 
Accordingly,  the  final  regulations 
require  partnerships  to  determine — in  a 
reasonable  and  consistent  manner — the 
extent  to  which  a  partner's  percentage 
share  of  the  partnership  minimum  gain 
is  attributable  to  nonrecourse 
deductions.  The  final  regulations  also 
provide,  by  way  of  example,  a  formula 
for  determining  in  certain  circumstances 
the  e.xtent  to  which  a  partner's 
percentage  share  of  minimum  gain  is 
attributable  to  nonrecourse  deductions. 
Although  the  final  regulations  do  not 
explicitly  so  provide,  a  partnership  that 
computes  the  extent  to  which  minimum 
gain  is  attributable  to  nonrocourse 
deductions,  also  computes,  by  default, 
the  extent  to  which  minimum  gain  is 
attributable  to  prior  distributions  of 
proceeds  of  noru-ecourse  liabilities. 


There  is  a  limited  new  chargeback 
exception  that  applies  if  QO  partners 
initially  contribute  capital  used  to 
purchase  depreciable  real  property  and 
are  allocated  the  resulting  depreciation 
deductions.  If  the  partnership  later 
borrows  money  on  a  nonrecourse  basis 
(using  that  depreciable  real  property  as 
security)  and  distributes  the  proceeds  to 
the  QO  partners  as  a  return  of  capital, 
the  resulting  minimum  gain  chargeback 
is  permanently  disregarded  in 
computing  overall  partnership  income 
or  loss  for  purposes  of  the  fractions  rule. 
Without  a  special  rule,  the  distribution 
of  nonrecourse  proceeds  and  the 
resulting  minimum  gain  chargeback 
might  cause  a  violation  of  the  fractions 
rule  in  the  year  the  minimum  gain  is 
triggered.  In  effect,  the  new  exception 
allows  the  partnership  to  apply  the 
general  chargeback  rule  for  nonrecourse 
deductions  (rather  than  the  general 
chargeback  rule  for  nonrecourse 
distributions)  even  though  the  initial 
depreciation  deductions  allocated  to  the 
QO  partners  were  not  nonrecourse. 

This  new  rule  is  narrow.  It  provides 
complete  relief  to  partnerships  only  to 
the  extent  the  amount  of  the  partnership 
depreciation  deduction  for  the  property 
for  the  year  does  not  exceed  the  overall 
partnership  loss  for  the  year.  The  reason 
for  making  this  rule  narrow  is  that 
chargebacks  attributable  to  distributions 
of  proceeds  of  nonrecourse  liabilities 
may  provide  greater  potential  for 
manipulation  than  other  chargebacks. 
Nonetheless,  the  new  provision  should 
provide  significant  relief  from  a  problem 
that  may  be  fairly  common. 

E.  Exclusion  of  Partner- Specific  Items  of 
Deduction 

The  final  regulations  continue  to 
exclude  from  the  computation  of  overall 
partnership  income  or  loss,  certain 
expenditures  allocated  to  the  partners  to 
whom  they  are  attributable. 
Furthermore,  in  partial  response  to  a 
commentator's  request  that  certain  otlier 
exceptions  be  added,  the  final 
regulations  expand  the  exception  for 
expenditures  incurred  in  computing 
section  743(b)  basis  adjustments  to 
generally  encompass  additional  record- 
keeping and  accounting  expendifurfs 
incurred  in  connection  with  transfers  of 
partnership  interests.  To  allow  proper 
consideration  of  other  items  that  might 
be  excepted,  the  final  regulations  also 
permit  the  list  of  qualifying 
expenditures  to  be  expanded  in  the 
future  by  revenue  raling,  revenue 
procedure,  or  private  letter  ruling. 

F.  Unlikely  Losses  and  Deductions 

The  requirement  that  a  loss  or 
expenditure  not  be  reasonably 
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f(  1  eseeable  to  qualify  as  im likely  has 
b  i  3n  revised  in  response  to  concerns 
were  voiced.  To  qualify  as 
^likely"  under  tlie  final  regulations,  a 
or  deduction  must  have  a  low 
llhood  of  occurring,  taking  into 
atfcount  the  rele%3nt  facts  and 
i|cum:5tances. 
n  addition,  the  final  regulations 

fy  that  the  types  of  events  described 
the  regulations  are  not  per  se 
ikcly.  They  merely  illustrate  possible 
Liations  giving  ri.se  to  allocations  to 
I  dch  the  exception  for  unlikely  losses 
"  deductions  applies  (if  they  have  a 
likelihood  of  occurring  taking  into 
adtount  the  relevant  facts  and 
oil  cumstances).  In  response  to  a 
c(Hnmcnt,  tlie  discovery-  of 

iromnental  conditions  that  require 
r^i  lediation  has  been  added  to  the 
1  istrative  list  of  potential  relevant 
e*  snts. 
<  Contrary  to  a  commentator's  request, 
final  regulations  do  not  sanction 
(-funding  of  a  loss  or  deduction. 

!y,  pre-funding  is  incompatible 
a  conclusion  that  a  loss  or 
dp  iuction  is  unlikely. 

Changes  in  Partnership  Allocations 

'  'he  final  regulations  retain  the  rule 
th  i  t  changes  in  partnership  allocations 
re  E  ulting  from  transfers  or  shifts  in 
pit  tnership  interests  will  be  closely 
sc  r  litinized,  but  generally  will  be 
fe  I  jvant  only  on  a  prospective  basis. 
Hmvever.  the  final  regulations  provide 
taxpayers  with  more  specific  guidance. 
Ibe  scope  of  the  scrutiny  relates  to  the 
determination  of  whether  the  transfers 
of  thifts  stem  from  a  prior  agreement, 
understanding,  or  plan,  or  could 
otfierwise  be  expected  given  the 
structure  of  the  transaction  (e.g..  a 
situation  where  the  strudure  and 
ecxjnomics  is  such  that  it  could  well  be 
anticipated  that  a  sale  of  an  Interest 
would  occur  at  some  particular  phase  of 
the  partnership's  (or  transaction's)  life). 
This  approach  bears  some  similarity  to 
the  approach  of  §  1.704-l(b)(4)(vi) 
(relating  to  the  scrutiny  given  to 
intendments  to  partnership 
ag^ements). 

H.  De  Minimis  Exceptions 

In  response  to  comments,  changes 
w«  ire  also  made  to  the  two  de  minimis 
ru  0s.  One  conmientator  aj;ked  for 
clfi|ification  on  the  exception  for  de 
111  ifimis  interests.  In  response,  the  rule 
has  been  slightly  clarified  and  an 
ex  jjmple  has  been  added  to  illustrate  the 
ru  f:'s  application. 

The  nature  of  the  comments  received 
with  respect  to  the  de  minimis 
aliocation  exception  indicated  that  the 
e.<t|Dption  was  viewed  differently  than 


had  been  intended.  The  intent  of  this 
exception  was  to  provide  relief  for  what 
would  otherwise  be  minor  inadvertent 
violations  of  the  fractions  rule.  One 
example  would  be  a  plumber's  bill  that 
is  paid  directly  by  a  taxable  partner,  or 
that  is  paid  by  the  partnership  but  is 
overlooked  until  after  the  partnership's 
allocations  have  been  computed  and 
then  is  allocated  entirely  to  the  taxable 
partner.  It  was  not  intended  that  this 
provision  be  used  routinely  by 
partnerships  to  allocate  some  of  the 
partnership's  losses  and  deductions. 
Consistent  with  the  intent  underlying 
this  provision,  the  final  regulations  limit 
the  total  amount  (rather  than  the 
amount  allocated  to  the  QO  partner)  to 
which  the  exception  apphes  to  the 
lesser  of  $50,000  and  one  percent  of  tlie 
partnership's  total  losses  and 
deductions. 

I.  Anti-Abuse  Rule 

At  least  one  commentator  suggested 
that  the  anti-abuse  rule  in  the  proposed 
regulations  was  vague.  To  address  this 
concern,  the  »^nal  regulations  provide  a 
more  complete  statement  of  the  purpose 
of  the  fractions  rule,  which  largely 
tracks  the  wording  of  the  Conference 
Committee  Report  accompanying  the 
enactment  of  the  Revenue  Act  of  1987 
See  H.R.  Conf.  Rep.  No.  495.  100th 
Cong..  1st  Sess.  957  (1987). 

J.  Tiered  Partnerships 

The  rules  regarding  tiered 
partnerships  were  well  received  and 
remain  largely  the  same  as  in  the 
proposed  regulations.  However,  some 
changes  were  made.  First,  the  final 
regulations  clarify  that  the  relevant 
partnerships  (as  opposed  to  individual 
QOs)  must  demonstrate  that  the  relevant 
chains  satisfy  the  requirements  of  the 
regulations  under  any  reasonable 
method.  Also,  although  the  same  three 
basic  exa:nples  contained  in  the 
proposed  regulations  continue  to 
illustrate  the  application  of  this  rule,  a 
number  of  changes  were  made  to  those 
examples.  Most  of  the  changes  to  the 
examples  are  stylistic  or  clarifying. 

One  clarification  is  that  tiered 
partnerships  may  not  simply  be  used  to 
achieve  results  that  could  not  be 
achieved  in  the  absence  of  a  ticrcd- 
partnership  structure.  For  example,  the 
facts  in  the  second  tiered-partnership 
e.xample  (relating  to  the  entity-by-entity 
approach)  now  state  that  each  of  the 
upper-tier  partnerships  has  been 
established  for  the  purpose  of  investing 
in  numerous  real  estate  properties 
independently  of  the  other  upper-tier 
partnership  and  its  partners.  Thus,  the 
tiered-partnership  rules  may  not  be  used 
simply  to  apply  the  fractions  rule  on  a 


QO-by-QO  basis  instead  of  the 
regulation's  generally  applicable  overall 
partnership  basis. 

The  facts  in  the  second  example  also 
now  contain  a  statement  that  neither  of 
the  upper-tier  partnerships  have 
outstanding  debt.  The  reason  for  tliat 
statement  is  that  in  some  cases,  debt 
might  be  used  to  attempt  to  achieve 
allocations  that  would  not  satisfy  the 
fractions  rule  if,  for  example,  the  lower- 
tier  partnership  had  incurred  the  debt. 
The  inclusion  of  this  added  fact  should 
not  be  viewed  as  flatly  precluding  the 
existence  of  debt  at  any  level  other  than 
the  lower-tier  partnership.  The  absence 
of  debt  was  added  as  a  fact  to  obviate 
the  need  to  complicate  the  example  by 
addressing  the  precise  effect  of  debt,  in 
what  likely  would  have  been  a  fact 
pattern  that  would  have  been  of  limited 
value  in  analyzing  other  debt 
arrangements.  Accordingly,  the 
existent*  of  debt  at  a  level  other  than 
the  lower-tier  partnership  should  be 
viewed  as  something  to  be  taken  into 
consideration  in  determining  whether  a 
partnership  can  demonstrate  that  the 
requirements  of  the  regulations  have 
been  satisfied.  It  should  also  be  noted 
that  the  existence  of  debt  at  the  partner 
level  might  also  be  relevant  in  situations 
where  tiered  partnerships  are  not  used. 

One  clarifying  change  and  one 
technical  change  were  made  with 
respect  to  the  third  example  in  the 
tiered-partnership  rules  (relating  to  the 
independent  chain  approach).  The 
clarifying  change  was  to  state  that  the 
upper-tier  partnership  separately 
allocates  to  its  upper-tier  partners  the 
items  allocated  to  the  upper-tier 
partnership  by  the  lower-tier 
partnerships.  This  change  emphasizes 
that,  as  a  practical  matter,  partnerships 
would  not  otherwise  be  able  to 
demonstrate  that  the  requirements  of  the 
fractions  rule  are  complied  with. 

The  technical  change,  which  is 
related,  is  to  provide  ttiat  for  purposes 
of  applying  §  1.704-2(k)  under  the 
independent  chain  approach,  minimum 
gain  chargebacks  are  taken  into  account 
on  an  if-and-when  basis.  Absent  this 
change,  no  tiered-partnership  structure 
in  which  a  lower-tier  partnership 
incurred  nonrecourse  debt  would  be 
able  to  comply  with  the  fractions  rule. 
This  is  because  §  1.704-2(k)  would  be 
treated  on  a  prospective  basis  as  giving 
rise  to:  (1)  an  allocation  of  a  decrease  in 
minimum  gain  to  the  upper-tier 
partnership  (and.  in  turn,  an  upper-tier 
QO  partner)  from  one  lower-tier 
partnership  lacking  sufficient  income 
and  gain  to  effect  a  minimum  gain 
chargeback;  and  (2)  a  corresponding 
minimum  gain  chargeback  by  the  upper- 
tier  partnership  using  incom.e  and  gain 
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allocated  to  the  upper-tier  partnership 
by  the  other  lower-tier  partnership. 

K.  Effective  Date 

The  final  regulations  retain  December 
30, 1992,  as  their  general  effective  date, 
i.e.,  the  date  the  proposed  regulations 
were  published  in  the  Federal  Register. 
However,  the  final  regulations  also 
permit  reliance  on  the  proposed 
regulations  during  the  window  period 
beginning  December  30, 1992,  and 
ending  on  May  13, 1994.  The 
regulations  provide  transition  rules  for 
partnerships  commencing  after  October 
13,  1987,  property  acquired  by 
partnerships  after  October  13,  1987,  and 
partnership  interests  acquired  by 
qualified  organizations  after  October  13, 
1987. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procediu-e  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  P\irsuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Deane  M.  Burke,  Office  of 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries),  Internal 
Revenue  Service.  However,  other 
personnel  fi-om  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  Taxes,  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  1.514(c)-2  also  issued  under  26 
U.S.C.  514(c)(9)(E)(iii).  •   •   • 

Far.  2.  Section  1.514(c)-2  is  added  to 
read  as  follows: 


§  1 .51 4(c>-2.    Permitted  allocations  under 
section  514(c)(9)(E). 

(a)  Table  of  contents.  This  paragraph 
contains  a  listing  of  the  major  headings 
ofthis§1.514(c)-2. 

(a)  Table  of  contents. 

(b)  Application  of  section  514(c)(9)(E), 

relating  to  debt-financed  real  property 
held  by  partnerships. 

(1)  In  general. 

(i)  The  fractions  rule. 

(ii)  Substantial  economic  effect. 

(2)  Manner  in  which  fractions  rule  is 
applied. 

(i)  In  general. 

(ii)  Subsequent  changes. 

(c)  General  definitions. 

(1)  Overall  partnership  income  and  loss, 
(i)  Items  taken  into  account  in  determining 

overall  partnership  income  and  loss, 
(ii)  Guaranteed  pajroents  to  qualified 
organizations. 

(2)  Fractions  rule  percentage. 

(3)  Definitions  of  certain  terms  by  cross 
reference  to  partnership  regulations. 

(4)  Example. 

(d)  Exclusion  of  reasonable  preferred  returns 

and  guaranteed  payments. 

(1)  Overview. 

(2)  Preferred  returns. 

(3)  Guaranteed  pajTnents. 

(4)  Reasonable  amount, 
(i)  In  general. 

(ii)  Safe  harbor. 

(5)  Unretumed  capital, 
(i)  In  general. 

(ii)  Return  of  capital. 

(6)  Timing  rules. 

(i)  Limitation  on  allocations  of  income 
with  respect  to  reasonable  preferred 
returns  for  capital. 

(ii)  Reasonable  guaranteed  payments  may 
be  deducted  only  when  paid  in  cash. 

(7)  Examples. 

(e)  Chargebacks  and  offsets. 

(1)  In  general. 

(2)  Disproportionate  allocations, 
(i)  In  general. 

(ii)  Limitation  on  chargebacks  of  partial 
allocations. 

(3)  Minimum  gain  chargebacks  attributable 
to  nonrecourse  deductions. 

(4)  Minimum  gain  chargebacks  attributable 
to  distribution  of  nonrecourse  debt 
proceeds. 

(i)  Cha.'gebacks  disregarded  until 

allocations  made, 
(ii)  Certain  minimum  gain  chargebacks 

related  to  returns  of  capital. 

(5)  Examples. 

(f)  Exclusion  of  reasonable  partner-specific 

Items  of  deduction  or  loss. 

(g)  Exclusion  of  unlikely  losses  and 

deductions, 
(h)  Provisions  preventing  deficit  capital 

account  balances, 
(i)  jReservedl. 
(j)  Exception  for  partner  nonrecourse 

deductions. 

(1)  Partner  nonrecourse  deductions 
disregarded  until  actually  allocated. 

(2)  Disproportionate  allocation  of  partner 
nonrecourse  deductions  to  a  qualified 
organization. 

(k)  Special  rules. 


(1)  Changes  in  partnership  allocations 
arising  from  a  change  in  the  partners' 
interests. 

(2)  De  minimis  interest  rule, 
(i)  In  general. 

(ii)  Example. 

(3)  De  minimis  allocations  disregarded. 

(4)  Anti-abuse  rule. 
(1)  [Reser\'edl. 

(m)  Tiered  partnerships. 

(1)  In  general. 

(2)  Examples, 
(n)  Effective  date. 

(1)  In  general. 

(2)  General  effective  date  of  the  regulations. 

(3)  Periods  after  June  24. 1990.  ond  prior 
to  December  30,  1992. 

(4)  Periods  prior  to  the  issuance  of  Notice 
90-41. 

(5)  Material  modifications  to  partnership 
agreements. 

.    (b)  Application  of  section  514(c)(9)(E). 
relating  to  debt-financed  real  property 
held  by  partnerships — (1)  In  general. 
This  §  1.514(c)-2  provides  rules 
governing  the  application  of  section 
514(c)(9)(E).  To  comply  with  section 
514(c)(9)(E),  the  following  two 
requirements  must  be  met: 

(i)  The  fractions  rule.  The  allocation 
of  items  to  a  partner  that  is  a  qualified 
organization  carmot  result  in  that 
partner  having  a  percentage  share  of 
overall  partnership  income  for  any 
partnership  taxable  year  greater  than 
that  partner's  fractions  rule  percentage 
(as  defined  in  paragraph  (c)(2)  of  this 
section). 

(ii)  Substantial  economic  effect.  Each 
partnership  allocation  must  have 
substantial  economic  effect.  However, 
allocations  that  cannot  have  economic 
effect  must  be  deemed  to  be  in 
accordance  with  the  partners'  interests 
in  the  partnership  pursuant  to  §  1.704— 
1(b)(4),  or  (if  §  1.704-l(b)(4)  does  not 
provide  a  method  for  deeming  the 
allocations  to  be  in  accordance  with  the 
partners'  interests  in  the  partnership) 
must  otherwise  comply  with  the 
requirements  of  §  1.704-l{b)(4). 
Allocations  attributable  to  nonrecourse 
liabilities  or  partner  nonrecourse  debt 
must  comply  with  the  requirements  of 
§  1.704-2(e)  or  §  1.704-2(1). 

(2)  Manner  in  which  fractions  rule  is 
applied— {i)  In  general.  A  partnership 
must  satisfy  the  fractions  rule  both  on 
a  prospective  basis  and  on  an  actual 
basis  for  each  taxable  year  of  the 
partnership,  commencing  with  the  first 
taxable  year  of  the  partnership  in  which 
the  partnership  holds  debt- financed  real 
property  and  has  a  qualified 
organization  as  a  partner.  Generally,  a 
partnership  does  not  qualify  for  the 
unrelated  business  income  tax 
exception  provided  by  section 
514(c)(9)(A)  for  any  taxable  year  of  its 
existence  unless  it  satisfies  the  fractions 
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rule  for  every  year  the  fractions  rule 
applies.  However,  if  an  actual  allocation 
described  in  paragraph  (e)(4).  (h).  (j)(2). 
or  (m)(l)(ii)  of  this  section  (regarding 
certeiin  allocations  that  are  disregarded 
or  not  taken  into  account  for  purposes 
of  the  fractions  rvde  until  an  actual 
allocation  is  made)  causes  the 
partnership  to  violate  the  fractions  rule, 
the  partnership  ordinarily  is  treated  as 
violating  the  fractions  rule  only  for  the 
taxable  year  of  the  actual  allocation  and 
subsequent  taxable  years.  For  purposes 
of  applying  the  fractions  rule,  the  term 
partnership  agreement  is  defined  in 
accordance  with  §1.704-l(b)(2)(ii)(/j). 
and  informal  understandings  are 
considered  part  of  the  partnership 
egreement  in  appropriate  circumstances. 
See  paragraph  (k)  of  this  section  for 
rules  relating  to  changes  in  the  partners" 
interests  and  de  minimis  exceptions  to 
the  fractions  rule. 

(ii)  Subsequent  changes.  A 
subsequent  change  to  a  partnership 
agreement  that  causes  the  partnership  to 
violate  the  fractions  rule  ordinarily 
causes  the  partnership's  income  to  fail 
the  exception  provided  by  section 
514(c)(9)(A)  only  for  the  taxable  year  of 
the  change  and  subsequent  taxable 
years. 

(c)  General  definitions — (1)  Overall 
partnership  income  and  loss.  Overall 
partnership  income  is  the  amount  by 
which  the  aggregate  items  of  partnership 
income  and  gain  for  the  taxable  year 
exceed  the  aggregate  items  of 
partnership  loss  and  deduction  for  the 
year.  Overall  partnership  loss  is  the 
amount  by  which  the  aggregate  items  of 
partnership  loss  and  deduction  for  the 
taxable  year  exceed  the  aggregate  items 
of  partnership  income  and  gain  for  the 
y^r. 

\i)  Items  taken  into  account  in 
determining  overall  partnership  income 
and  loss.  Except  as  otherwise  provided 
in  this  section,  the  partnership  items 
that  are  included  in  computing  overall 
partnership  income  or  loss  are  thofe 
items  of  income,  gain,  loss,  and 
deduction  (including  expenditures 
described  in  section  705(a)(2)(B))  that 
increase  or  decrease  the  partners'  capital 
accounts  under  §  1.704-l(b)(2)(iv).  Tax 
items  allocable  pursuant  to  section 
704(c)  or  §  1.704-l(b)(2)(iv)(/)(4)  are  not 
included  in  computing  overall 
partnership  income  or  loss. 
Nonetheless,  allocations  pursuant  to 
section  704(c)  or  §  1. 704-1  (b)(2)(iv)(/)(4) 
may  be  relevant  in  determining  that  this 
section  is  being  applied  in  a  manner 
that  is  inconsistent  with  the  fractions 
rule.  See  paragraph  (k)(4)  of  this  section. 

(ii)  Guaranteed  payments  to  qualified 
organizations.  Except  to  the  extent 


otherwise  provided  in  paragraph  (d)  of 
this  section — 

(A)  A  guaranteed  payment  to  a 
qualified  organization  is  not  treated  as 
an  item  of  partnership  loss  or  deduction 
in  computing  overall  partnership 
income  or  loss;  and 

(B)  Income  that  a  quaUfied 
organization  may  receive  or  accrue  with 
respect  to  a  guaranteed  payment  is 
treated  as  an  allocable  share  of  overall 
partnership  income  or  loss  for  purposes 
of  the  fractions  rule. 

(2)  Fractions  rule  percentage.  A 
qualified  organization's  fractions  rule 
percentage  is  that  partner's  percentage 
share  of  overall  partnership  loss  for  the 
partnership  taxable  year  for  which  that 
partner's  percentage  share  of  overall 
partnership  loss  will  be  the  smallest. 

(3)  Definitions  of  certain  terms  by 
cross  reference  to  partnership 
regulations.  Minimum  gain  chargeback, 
nonrecourse  deduction,  nonrecourse 
liability,  partner  nonrecourse  debt, 
partner  nonrecourse  debt  minimum 
gain,  partner  nonrecourse  debt 
minimum  gain  chargeback,  partner 
nonrecourse  deduction,  and  partnership 
minimum  gain  have  the  meanings 
provided  in  §  1.704-2. 

(4)  Example.  The  following  example 
illustrates  the  provisions  of  this 
paragraph  (c). 

Example.  Computation  of  overall 
partnership  income  and  loss  for  a  ta.xable 
year,  (i)  Taxable  corporation  TP  and  qualified 
oi^anjzation  QO  form  a  partnership  to  own 
and  operate  enaimbered  real  propertj'.  Under 
the  partnership  agreement,  all  items  of 
income,  gain,  loss,  deduction,  and  credit  are 
allocated  50  percent  to  TP  and  50  percent  to 
QO.  Neither  partner  is  entitled  to  a  preferred 
return.  However,  the  partnership  agreement 
provides  for  a  $900  guaranteed  paj-ment  for 
services  to  QO  in  each  of  the  partnership's 
first  two  taxable  years.  No  part  of  the 
guaranteed  payments  qualify  as  a  reasonable 
guaranteed  pa>-ment  under  paragraph  (d)  of 
this  section. 

(ii)  The  partnership  violates  the  fractions 
rule.  Due  to  the  existence  of  the  guaranteed 
paj-ment.  QO's  percentage  share  of  any 
overall  partnership  income  in  the  first  two 
years  will  exceed  QO's  fractions  rule 
percentage.  For  example,  the  partnership 
might  have  bottom-line  net  income  of  $5,100 
in  its  first  taxable  year  that  is  comprised  of 
$10,000  of  rental  income,  $4,000  of  salary 
expense,  and  the  $900  guaranteed  pajment  to 
QO.  The  guaranteed  payment  would  not  be 
treated  as  an  item  of  deduction  in  computing 
overall  partnership  income  or  loss  because  it 
does  not  qualify  as  a  reasonable  guaranteed 
pa>-ment.  See  paragraph  (c)(l)(ii)(A)  of  this 
section.  Accordingly,  overall  partnership 
income  for  the  year  would  he  $0,000,  which 
would  consist  of  $10,000  of  rental  income 
less  $4,000  of  salary  expense.  See  paragraph 
(c)(l)(i)  of  this  section.  The  $900  QO  would 
include  in  income  with  respect  to  the 
guaranteed  payment  would  be  treated  as  an 


allocable  share  of  the  $6,000  of  overall 
partnership  income.  See  paragraph 
(c)(l)(ii)(B)  of  this  section.  Therefore,  QOs 
allocable  share  of  the  overall  partnership 
income  for  the  year  would  be  $3,450,  which 
would  be  comprised  of  the  $900  of  income 
pertaining  to  QO's  guaranteed  payment,  plus 
QO's  $2,550  allocable  share  of  the 
partnership's  net  income  for  the  year  (50 
percent  of  $5,100).  QO's  $3,450  allocable 
share  of  overall  partnership  income  would 
equal  58  percent  of  the  S6.000  of  overall 
partnership  income  and  would  exceed  QO's 
fractions  rule  percentage,  which  is  less  than 
50  percent.  (If  there  were  no  guaranteed 
pa>Tnent,  QO's  fractions  rule  percentage 
would  be  50  percent  However,  the  existence 
of  the  guaranteed  payment  to  QO  that  is  not 
disregarded  for  purposes  of  the  fractions  mle 
pursuant  to  paragraph  (d)  of  this  section 
means  that  QO's  fractions  rule  percentage  is 
less  than  50  percent.) 

(d)  E.xclusion  of  reasonable  preferred 
returns  and  guaranteed  payments — (1) 
Ch'eniew.  This  paragraph  (d)  sets  forth 
requirements  for  disregarding 
reasonable  preferred  returns  for  capital 
and  reasonable  guaranteed  payments  for 
capital  or  services  for  purposes  of  the 
fractions  rule.  To  qualify,  the  preferred 
return  or  guaranteed  payment  must  be 
set  forth  in  a  binding,  written 
peutnership  agreement. 

(2)  Preferred  returns.  Items  of  income 
(including  gross  income)  and  gain  that 
may  be  allocated  to  a  partner  with 
respect  to  a  current  or  cumulative 
reasonable  preferred  return  for  capital 
(including  allocations  of  minimum  gain 
attributable  to  nonrecourse  liability  (or 
partner  nonrecourse  debt)  proceeds 
distributed  to  the  partner  as  a 
reasonable  preferred  return)  are 
disregarded  in  computing  overall 
partnership  income  or  loss  for  purposes 
of  the  fractions  rule.  Similarly,  if  a 
partnership  agreement  effects  a 
reasonable  preferred  return  with  an 
allocation  of  what  would  otherwise  be 
overall  partnership  income,  those  items 
comprising  that  allocation  are 
disregarded  in  computing  overall 
partnership  income  for  purposes  of  the 
fractions  rule. 

(3)  Guaranteed  payments.  A  current 
or  cumulative  reasonable  guaranteed 
payment  to  a  qualified  organization  for 
capital  or  services  is  treated  as  an  item 
of  deduction  in  computing  overall 
partnership  income  or  loss,  and  the 
income  that  the  qualified  organization 
may  receive  or  accrue  from  the  current 
or  cumulative  reasonable  guaranteed 
payment  is  not  treated  as  an  allocable 
share  of  overall  partnership  income  or 
loss.  The  treatment  of  a  guaranteed 
payment  as  reasonable  for  purposes  of 
section  514(c)(9)(E)  does  not  affect  its 
possible  characterization  as  unrelated 
business  ta.xable  income  under  other 
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provisions  of  the  Internal  Revenue 
Code. 

(4)  Reasonable  amount — (i)  In 
general.  A  guaranteed  payment  for 
services  is  reasonable  only  to  the  extent 
the  amount  of  the  payment  is  reasonable 
imder  §  1.162-7  (relating  to  the 
deduction  of  compensation  for  personal 
services).  A  preferred  return  or 
guaranteed  payment  for  capital  is 
reasonable  only  to  the  extent  it  is 
computed,  with  respect  to  unretumed 
capital,  at  a  rate  that  is  commercially 
reasonable  based  on  the  relevant  facts 
and  circumstances. 

(ii)  Safe  harbor.  For  purposes  of  this 
paragraph  (d)(4),  a  rate  is  deemed  to  be 
commercially  reasonable  if  it  is  no 
greater  than  four  percentage  points  more 
than,  or  if  it  is  no  greater  than  150 
percent  of,  the  highest  long-term 
applicable  federal  rate  (AFR)  within  the 
meaning  of  section  1274(d),  for  the 
month  the  partner's  right  to  a  preferred 
retvim  or  guaranteed  payment  is  first 
established  or  for  any  month  in  the 
partnership  taxable  year  for  which  the 
return  or  payment  on  capital  is 
computed.  A  rate  in  excess  of  the  rates 
described  in  the  preceding  sentence 
may  be  commercially  reasonable,  based 
on  the  relevant  facts  and  circumstances. 

(5)  Unretumed  capital— (i)  In  general. 
Unretumed  capital  is  computed  on  a 
weighted-average  basis  and  equals  the 
excess  of — 

(A)  The  amount  of  money  and  the  fair 
market  value  of  property  contributed  by 
the  partner  to  the  partnership  (net  of 
liabilities  assumed,  or  taken  subject  to. 
by  the  partnership);  over 

(B)  The  amount  of  money  and  the  fair 
market  value  of  property  (net  of 
liabilities  assumed,  or  taken  subject  to. 
by  the  partner)  distributed  by  the 
partnership  to  the  partner  as  a  return  of 
capital. 

(ii)  Return  of  capital.  In  determining 
whether  a  distribution  constitutes  a 
return  of  capital,  all  relevant  facts  and 
circumstances  are  taken  into  account. 
However,  the  designation  of 
distributions  in  a  written  partnership 
agreement  generally  will  be  respected  in 
determining  whether  a  distribution 
constitutes  a  return  of  capital,  so  long  as 
the  designation  is  economically 
reasonable. 

(6)  Timing  rules — (i)  Limitation  on 
allocations  of  income  wth  respect  to 
reasonable  preferred  returns  for  capital. 
Items  of  income  and  gain  (or  part  of 
what  would  otherwise  be  overall 
partnership  income)  that  may  be 
allocated  to  a  partner  in  a  taxable  year 
with  respect  to  a  reasonable  preferred 
return  for  capital  are  disregarded  for 
purposes  of  the  fractions  rule  only  to  the 


extent  the  allocable  amount  will  not 
exceed — 

(A)  The  aggregate  of  the  amount  that 
has  been  distributed  to  the  partner  as  a 
reasonable  preferred  return  for  the 
taxable  year  of  the  allocation  and  prior 
taxable  years,  on  or  before  the  due  date 
(not  including  extensions)  for  filing  the 
partnership's  return  for  the  taxable  year 
of  the  allocation:  minus 

(B)  The  aggregate  amoimt  of 
corresponding  income  and  gain  (and 
what  would  otherwise  be  overall 
partnership  income)  allocated  to  the 
partner  in  all  prior  years. 

(ii)  Reasonable  guaranteed  payments 
may  be  deducted  only  when  paid  in 
cash.  If  a  partnership  that  avails  itself  of 
paragraph  (d)(3)  of  this  section  would 
otherwise  be  required  (by  virtue  of  its 
method  of  accounting)  to  deduct  a 
reasonable  guaranteed  payment  to  a 
qualiGed  organization  earlier  than  the 
taxable  year  in  which  it  is  paid  in  cash, 
the  partnership  must  delay  the 
deduction  of  the  guaranteed  payment 
until  the  taxable  year  it  is  paid  in  cash. 
For  purposes  of  this  paragraph  (d)(6)(ii), 
a  guaranteed  payment  that  is  paid  in 
cash  on  or  before  the  due  date  (not 
including  extensions)  for  filing  the 
partnership's  return  for  a  taxable  year 
may  be  treated  as  paid  in  that  prior 
taxable  year. 

(7)  Examples.  The  following  examples 
illustrate  the  provisions  of  this 
paragraph  (d). 

Fads.  QualiHed  organization  QO  and 
taxable  corporation  TP  form  a  partnership. 
QO  contributes  S9.000  to  the  partnership  and 
TP  contributes  SI, 000.  The  partnership 
borrows  $50,000  from  a  third  party  lender 
and  purchases  an  office  building  for  $55,000. 
At  all  relevant  times  the  safe  harbor  rate 
described  in  paragraph  (d)(4)(ii)  of  this 
section  equals  10  f>ercenf. 

Example  1 .  Allocations  made  with  respect 
to  preferred  returns,  (i)  The  partnership 
agreement  provides  that  in  each  taxable  year 
the  partnership's  distributable  cash  is  first  to 
be  distributed  to  QO  as  a  10  percent  preferred 
return  on  its  unretumed  capital.  To  the 
extent  the  partnership  has  insufficient  cash 
to  pay  QO  its  preferred  return  in  any  taxable 
year,  the  preferred  return  is  compounded  (at 
10  percent)  and  is  to  be  paid  in  future  years 
to  the  extent  the  partnership  has  distributable 
cash.  The  partnership  agreement  first 
allocates  gross  income  and  gain  100  percent 
to  QO,  to  the  extent  cash  has  been  distributed 
to  QO  as  a  preferred  return.  All  remaining 
profit  or  loss  is  allocated  50  percent  to  QO 
and  50  percent  to  TP. 

(ii)  The  partnership  satisfies  the  fractions 
rule.  Items  of  income  and  gain  that  may  be 
specially  allocated  to  QO  with  respect  to  its 
preferred  return  are  disregarded  in 
computing  overall  partnership  income  or  loss 
for  purposes  of  the  fractions  rule  because  the 
requirements  of  paragraph  (d)  of  this  section 
are  satisfied.  After  disregarding  those 
allocations,  QO's  fractions  rule  percentage  is 


50  percent  (see  paragraph  (c)(2)  of  this 
section),  and  under  the  partnership 
agreement  QO  may  not  be  allocated  more 
than  50  percent  of  overall  partnership 
income  in  any  taxable  year. 

(iii)  The  facts  are  the  same  as  in  p>aragraph 
(i)  of  this  Example  1,  except  that  QO's 
preferred  return  is  computed  on  unretumed 
capital  at  a  rate  that  exceeds  a  commercially 
reasonable  rate.  The  partnership  violates  the 
fractions  rule.  The  income  and  gain  that  may 
be  specially  allocated  to  QO  with  respect  to 
the  preferred  return  is  not  disregarded  in 
computing  overall  partnership  income  or  loss 
to  the  extent  it  exceeds  a  commercially 
reasonable  rate.  See  paragraph  (d)  of  this 
section.  As  a  result,  QO's  fractions  rule 
percentage  is  less  than  50  percent  (see 
paragraph  (c)(2)  of  this  section),  and 
allocations  of  income  and  gain  to  QO  with 
respect  to  its  preferred  return  could  result  in 
QO  being  allocated  more  than  50  percent  of 
the  overall  partnership  income  in  a  taxable 
year. 

Example  2.  Guaranteed  payments  and  the 
computation  of  overall  partnership  income  or 
loss,  (i)  The  partnership  agreement  allocates 
all  bottom-line  partnership  income  and  loss 
50  percent  to  QO  and  50  percent  to  TP 
throughout  the  life  of  the  partnership.  The 
partnership  agreement  provides  that  QO  is 
entitled  each  year  to  a  10  percent  guaranteed 
payment  on  unretumed  capital.  To  the  extent 
the  partnership  is  unable  to  make  a 
guaranteed  payment  in  any  taxable  year,  the 
unpaid  amount  is  compounded  at  10  percent 
and  is  to  be  paid  in  future  years. 

(ii)  Assuming  the  requirements  of 
paragraph  (d)(6)(ii)  of  this  section  are  met, 
the  partnership  satisfies  the  fractions  rule. 
The  guaranteed  payment  is  disregarded  for 
purposes  of  the  fractions  rule  because  it  is 
computed  with  respect  to  unretumed  capital 
at  the  safe  harl>or  rate  described  in  paragraph 
(d)(4)(ii)  of  this  section.  Therefore,  the 
guaranteed  payment  is  treated  as  an  item  of 
deduction  in  computing  overall  partnership 
income  or  loss,  and  the  corresponding 
income  that  QO  may  receive  or  accrue  with 
respect  to  the  guaranteed  payment  is  not 
treated  as  an  allocable  share  of  overall 
partnership  income  or  loss.  See  p>aragraph 
(d)(3)  of  this  section.  Accordingly,  QO's 
fractions  rule  percentage  is  50  percent  (see 
paragraph  (c)(2)  of  this  section),  and  under 
the  partnership  agreement  QO  may  not  be 
allocated  more  than  50  percent  of  overall 
partnership  income  in  any  taxable  year. 

(e)  Chargebacks  and  offsets — (1)  In 
general.  The  following  allocations  are 
disregarded  in  computing  overall 
partnership  income  or  loss  for  purposes 
of  the  fractions  rule — 

(i)  Allocations  of  what  would 
otherwise  be  overall  partnership  income 
that  may  be  made  to  chargeback  (i.e., 
reverse)  prior  disproportionately  large 
allocations  of  overall  partnership  loss 
(or  part  of  the  overall  partnership  loss) 
to  a  qualified  organization,  and 
allocations  of  what  would  otherwise  be 
overall  partnership  loss  that  may  be 
made  to  chargeback  prior 
disproportionately  small  allocations  of 
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overall  partnership  income  (or  part  of 
the  overall  partnership  income)  to  a 
qualified  organization; 

(ii)  Allocations  of  income  or  gain  that 
may  be  made  to  a  partner  pursuant  to 
a  minimum  gain  chargeback  attributable 
to  prior  allocations  of  nonrecourse 
deductions  to  the  partner; 

(iii)  Allocations  of  income  or  gain  that 
may  be  made  to  a  partner  pursuant  to 
a  minimum  gain  chargeback  attributable 
to  prior  allocations  of  partner 
nonrecourse  deductions  to  the  partner 
end  allocations  of  income  or  gain  that 
may  be  made  to  other  partners  to 
chargeback  compensating  allocations  of 
other  losses,  deductions,  or  section 
705(a)(2)(B)  expenditures  to  the  other 
partners;  and 

(iv)  Allocations  of  items  of  income  or 
gain  tliat  may  be  made  to  a  partner 
pursuant  to  a  qualified  income  offset, 
within  the  meaning  of  §  1.704- 
l(b)(2)(ii)(J). 

(2)  Disproportionate  allocations — (i) 
In  general.  To  qualify  under  paragraph 
(e){l)(i)  of  this  section,  prior 
disproportionate  allocations  may  be 
reversed  in  full  or  in  part,  and  in  any 
order,  but  must  be  reversed  in  the  same 
ratio  as  originally  made.  A  prior 
tiUocation  is  disproportionately  large  if 
the  qualified  organization's  percentage 
f  hare  of  that  allocation  exceeds  its 
fractions  rule  percentage.  A  prior 
allocation  is  disproportionately  small  if 
the  qualified  organization's  percentage 
share  of  that  allocation  is  less  than  its 
fractions  rule  percentage.  However,  a 
prior  allocation  (or  allocations)  is  not 
considered  disproportionate  unless  the 
balance  of  the  overall  partnership 
income  or  loss  for  the  taxable  year  of  the 
■Uocation  is  allocated  in  a  manner  that 
would  Independently  satisfy  the 
fractions  rule. 

(ii)  Limitation  on  chargebacks  of 
partial  allocations.  Except  in  the  case  of 
a  chargeback  allocation  pursuant  to 
paragraph  (e)(4)  of  this  section,  and 
Except  as  otherwise  provided  by  the 
Ir^temal  Revenue  Service  by  revenue 
fikling,  revenue  procedure,  or,  on  a  case- 
by-case  basis,  by  letter  ruling,  paragraph 
(8)(l)(i)  of  this  section  applies  to  a 
chargeback  of  an  allocation  of  part  of  the 
Overall  partnership  income  or  loss  only 
if  that  part  consists  of  a  pro  rata  portion 
of  each  item  of  partnership  income, 
gain.  loss,  and  deduction  (other  than 
nonrecourse  deductions,  as  well  as 
partner  nonrecourse  deductions  and 
compensating  allocations)  that  is 
included  in  computing  overall 
partnership  income  or  loss. 

(3)  Minimum  gain  chargebacks 
attributable  to  nonrecourse  deductions. 
Commencing  with  the  first  taxable  year 
of  the  partnership  in  which  a  minimum 


gain  chargeback  (or  partner  nonrecourse 
debt  minimum  gain  chargeback)  occurs, 
a  chargeback  to  a  partner  is  attributable 
to  nonrecourse  deductions  (or 
separately,  on  a  debt-by-debt  basis,  to 
partner  nonrecourse  deductions)  in  the 
same  proportion  tliat  the  partner's 
percentage  share  of  the  partjiership 
minimum  gain  (or  separately,  on  a  debt- 
by-debt  basis,  the  partner  nonrecourse 
debt  minimum  gain)  at  the  end  of  the 
immediately  preceding  taxable  year  is 
attributable  to  nonrecourse  deductions 
(or  partner  nonrecourse  deductions). 
The  partnership  must  determine  the 
extent  to  which  a  partner's  percentage 
share  of  the  partnership  minimum  gain 
(or  partner  nonrecourse  debt  minimum 
gain)  is  attributable  to  deductions  in  a 
reasonable  and  consistent  manner.  For 
example,  in  those  cases  in  which  none 
of  the  exceptions  contained  in  §  1 .704- 
2(f)  (2)  through  (5)  are  relevant,  a 
partner's  percentage  share  of  the 
partnership  minimum  gain  generally  is 
attributable  to  nonrecourse  deductions 
in  the  same  ratio  that — 

(i)  The  aggregate  amount  of  the 
nonrecourse  deductions  previously 
allocated  to  the  partner  but  not  charged 
back  in  prior  taxable  years;  bears  to 

(ii)  The  sum  of  the  amount  described 
in  paragraph  (e)(3)(i)  of  this  section, 
plus  the  aggregate  amount  of 
distributions  previously  made  to  tlie 
partner  of  proceeds  of  a  nonrccoursf 
liability  allocable  to  an  increase  in 
partnership  minimum  gain  but  not 
charged  back  in  prior  taxable  years. 

(4)  Minimum  gain  chargebacks 
attributable  to  distribution  of 
nonrecourse  debt  proceeds— {i] 
Chargebacks  disregarded  until 
allocations  made.  Allocations  of  items 
of  income  and  gain  that  may  be  made 
pursuant  to  a  provision  in  the 
partnership  agreement  that  charges  back 
minimum  gain  attributable  to  the 
distribution  of  proceeds  of  a 
nonrecourse  liability  (or  a  partner 
nonrecourse  debt)  are  taken  into 
account  for  purposes  of  the  fractions 
rule  only  to  the  extent  an  allocation  is 
made.  (See  paragraph  (d)(2)  of  this 
section,  pursuant  to  which  there  is 
permanently  excluded  chargeback 
allocations  of  minimum  gain  that  are 
attributable  to  proceeds  distributed  as  a 
reasonable  preferred  return.) 

(ii)  Certain  minimum  gain 
chargebacks  related  to  returns  of 
capital.  Allocations  of  items  of  income 
or  gain  that  (in  accordance  with  §  1.704- 
2(f)(1))  may  be  made  to  a  partner 
pursuant  to  a  minimum  gain  chargeback 
attributable  to  the  distribution  of 
proceeds  of  a  nonrecourse  liability  are 
disregarded  in  computing  overall 
partnership  income  or  loss  for  purposes 


of  the  fractions  rule  to  the  extent  that 
the  allocations  (subject  to  the 
requirements  of  paragraph  (e)(2)  of  this 
section)  also  charge  back  prior 
disproportionately  large  allocations  of 
overall  partnership  loss  (or  part  of  the 
overall  partnership  loss)  to  a  qualified 
organization.  This  exception  applies 
only  to  the  extent  the  disproportionately 
large  allocation  consisted  of 
depreciation  fi-om  real  property  (other 
than  items  of  nonrecourse  deduction  or 
partner  nonrecourse  deduction)  tliat 
subsequently  was  used  to  secure  the 
nonrecourse  liability  providing  the 
distributed  proceeds,  and  only  if  those 
proceeds  were  distributed  as  a  return  of 
capital  and  in  the  same  proportion  as 
the  disproportionately  large  allocation. 

(5)  E.xamples.  The  following  examples 
illustrate  the  provisions  of  this 
paragraph  (e). 

E.\ample  1.  Chargebacks  of 
disproportionately  large  allocations  nf  overall 
partnership  loss,  (i)  Quaimed  organization 
QO  and  taxable  corporation  TP  form  a 
partnership.  QO  contributes  S900  to  the 
partnership  and  TP  contributes  $100.  The 
partnership  agreement  allocates  overall 
partnership  loss  50  percent  to  QO  and  50 
percent  to  TP  until  TP's  capital  account  is 
reduced  to  zero;  then  100  percent  to  QO  until 
QO's  capital  account  is  reduced  to  zero;  and 
thereafter  50  percent  to  QO  and  50"perrent 
to  TP.  Owrall  partnership  income  is 
allocated  first  100  percent  to  QO  to 
chargeback  overall  partnership  loss  allocated 
100  percent  to  QO.  and  thereafter  50  percent 
to  QO  and  50  percent  to  TP. 

(ii)  The  partnership  satisfies  the  fractions 
rule.  QO's  fractions  rule  percentage  is  50 
percent.  See  paragraph  (c)(2)  of  this  section. 
Therefore,  the  100  percent  allocation  of 
overall  partnership  loss  to  QO  is 
disproportionately  large.  See  paragraph 
(e)(2Ui)  of  this  section.  Accordingly,  the  100 
percent  allocation  to  QO  of  what  would 
otherwise  be  overall  partnership  income  (if  it 
were  not  disregarded),  which  charges  bark 
the  disproportionately  large  allocation  of 
overall  partnership  loss,  is  disregarded  in 
computing  overall  partnership  income  and 
loss  for  purposes  of  the  fractions  rule.  The 
100  pyercent  allocation  is  in  the  same  ratio  as 
the  disproportionately  large  loss  allocation, 
end  the  rest  of  the  allocations  for  the  taxable 
year  of  the  disproportionately  large  loss 
allocation  will  indcfjendently  satisfy  the 
fractions  rule.  See  paragraph  (e)(2)(i)  of  this 
section.  After  disregarding  the  chargeback 
allocation  of  100  percent  of  what  would 
otherwise  be  overall  partnership  income.  QO 
will  not  be  allocated  a  percentage  share  of 
overall  partnership  income  in  excess  of  its 
fractions  rule  percentage  for  any  taxable  yecr. 

Example  2.  Chargebacks  of 
disproportionately  small  allocations  of 
oivrnll  partnership  income,  (i)  Qualified 
organization  QO  and  taxable  corporation  TP 
form  a  partnership.  QO  contributes  S900  to 
the  partnership  and  TP  contributes  $100.  The 
partnership  purchases  real  propterty  with 
money  contributed  by  its  partners  and  with 
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money  borrowed  by  the  partnership  on  a 
recourse  basis.  In  any  year,  the  peirtnership 
agreement  allocates  the  Tirst  S500  of  overall 
partnership  income  50  percent  to  QO  and  50 
percent  to  TP;  the  next  $100  of  overall 
partnership  income  100  percent  to  TP  (as  an 
incentive  for  TP  to  achieve  significant 
profitability  in  managing  the  partnership's 
operations);  and  all  remaining  overall 
partnership  income  50  percent  to  QO  and  50 
percent  to  TP.  Overall  partnership  loss  is 
allocated  first  100  percent  to  TP  to 
chargeback  overall  partnership  income 
allocated  100  percent  to  TP  at  any  time  in  the 
prior  three  years  and  not  reversed;  and 
thereafter  50  percent  to  QO  and  50  percent 
toTP. 

(ii)  The  partnership  satisfies  the  fractions 
rule.  QO's  fractions  pjIb  percentage  is  50 
I>ercent  because  qualifying  chargebacks  eire 
disregarded  pursuant  to  paragraph  (e)(l)(i)  in 
computing  overall  partnership  income  or 
loss.  See  paragraph  (c)(2)  of  this  section.  The 
zero  percent  allocation  to  QO  of  what  would 
otherwise  be  overall  partnership  loss  is  a 
qualifying  chargeback  that  is  disregarded 
because  it  is  in  the  same  ratio  as  the  income 
allocation  it  charges  back,  because  the  rest  of 
the  allocations  for  the  taxable  year  of  that 
income  allocation  will  independently  satisfy 
the  fractions  rule  (see  paragraph  (e)(2)(i)  of 
this  section),  and  because  it  charges  back  an 
allocation  of  zero  overall  partnership  income 
to  QO,  which  is  profjortionately  smaller  (i.e., 
disproportionately  small)  than  QO's  50 
percent  fractions  rule  percentage.  After 
disregarding  the  chargeback  allocation  of  100 
percent  of  what  would  otherwise  be  overall 
partnership  loss,  QO  will  not  be  allocated  a 
percentage  share  of  overall  p»artnership 
income  in  excess  of  its  fractions  rule 
percentage  for  any  taxable  year. 

Example  3.  Chargebacks  of  partner 
nonrecourse  deductions  and  compensating 
allocations  of  other  items,  (i)  Qualified 
organization  QO  and  taxable  corporation  TP 
form  a  partnership  to  own  and  operate 
encumbered  real  property.  QO  and  TP  each 
contribute  $500  to  the  partnership.  In 
addition,  QO  makes  a  $300  nonrecourse  loan 
to  the  partnership.  The  partnership 
agreement  contains  a  partner  nonrecourse 
debt  minimum  gain  chargeback  provision 
and  a  provision  that  allocates  p>artner 
nonrecourse  deductions  to  the  partner  who 
.  bears  the  economic  burden  of  the  deductions 
in  accordance  with  §  1.704-2.  The 
partnership  agreement  also  provides  that  to 
the  extent  partner  nonrecourse  deductions 
are  allocated  to  QO  in  any  taxable  year,  other 
compensating  items  of  partnership  loss  or 
deduction  (and,  if  appropriate,  section 
705(a)(2)(B)  expenditures)  will  first  be 
allocated  100  percent  to  TP.  In  addition,  to 
the  extent  items  of  income  or  gain  are 
allocated  to  QO  in  any  taxable  year  pursuant 
to  a  partner  nonrecourse  debt  minimum  gain 
chargeback  of  deductions,  items  of 
partnership  income  and  gain  will  first  be 
allocated  100  percent  to  TP.  The  partnership 
agreement  allocates  all  other  overall 
partnership  income  or  loss  50  percent  to  QO 
and  50  percent  to  TP. 

(ii)  The  |>artnership  satisfies  the  fractions 
rule  on  a  prospective  basis.  The  allocations 
of  the  partner  nonrecourse  deductions  and 


the  compensating  allocation  of  other  items  of 
loss,  deduction,  and  ex()enditure  that  may  be 
made  to  TP  (but  which  will  not  be  made 
unless  there  is  an  allocation  of  partner 
nonrecourse  deductions  to  QO)  are  not  taken 
into  account  for  purfx)ses  of  the  fractions  rule 
until  a  taxable  year  in  which  an  allocation  is 
made.  See  paragraph  (j)(l)  of  this  section.  In 
addition,  partner  nonrecourse  debt  minimum 
gain  chargebacks  of  deductions  and 
allocations  of  income  or  gain  to  other 
partners  that  chargeback  compensating 
allocations  of  other  deductions  are 
disregarded  in  computing  overall  partnership 
income  or  loss  for  purposes  of  the  fractions 
rule.  See  paragraph  (e)(l)(iii)  of  this  section. 
Since  all  other  overall  partnership  income 
and  loss  is  allocated  50  percent  to  QO  and 
50  percent  to  TP,  QO's  fractions  rule 
percentage  is  50  percent  (see  paragraph  (c)(2) 
of  this  section),  and  QO  will  not  be  allocated 
a  percentage  share  of  overall  partnership 
income  in  excess  of  its  fractions  rule 
percentage  for  any  taxable  year. 

(iii)  The  facts  are  the  same  as  in  paragraph 
(i)  of  this  Example  3,  except  that  the 
partnership  agreement  provides  that 
compensating  allocations  of  loss  or 
deduction  (and  section  705(a)(2)(B) 
exf)€nditures)  to  TP  will  not  be  charged  back 
until  year  10.  The  partners  expect  $300  of 
partner  nonrecourse  deductions  to  be 
allocated  to  QO  in  year  1  and  $300  of  income 
or  gain  to  be  allocated  to  QO  in  year  2 
pursuant  to  the  pwrtner  nonrecourse  debt 
minimum  gain  chargeback  provision. 

(iv)  The  partnership  fails  to  satisfy  the 
fractions  rule  on  a  prospective  basis  under 
the  anti-abuse  rule  of  paragraph  (k)(4)  of  this 
section.  If  the  partners'  expectations  prove 
correct,  at  the  end  of  year  2,  QO  will  have 
been  allocated  $300  of  partner  nonrecourse 
deductions  and  an  offsetting  $300  of  partner 
nonrecourse  debt  minimum  gain.  However, 
the  $300  of  compensating  deductions  and 
losses  that  may  be  allocated  to  TP  will  not 
be  charged  back  until  year  10.  Thus,  during 
the  period  beginning  at  the  end  of  year  2  and 
ending  eight  years  later,  there  may  be  $300 
more  of  unreversed  deductions  and  losses 
allocated  to  TP  than  to  QO,  which  would  be 
inconsistent  with  the  purpose  of  the  fractions 
rule. 

Example  4.  Minimum  gain  chargeback 
attributable  to  distributions  of  nonrecourse 
■debt  proceeds,  (i)  Qualified  organization  QO 
and  taxable  corporation  TP  form  a 
partnership.  QO  contributes  $900  to  the 
partnership  and  TP  contributes  $100.  The 
partnership  agreement  generally  allocates 
overall  partnership  income  and  loss  90 
percent  to  QO  and  10  percent  to  TP. 
However,  the  partnership  agreement  contains 
a  minimum  gain  chargeback  provision,  and 
also  provides  that  in  any  partnership  taxable 
year  in  which  there  is  a  chargeback  of 
partnership  minimum  gain  to  QO  attributable 
to  distributions  of  proceeds  of  nonrecourse 
liabilities,  all  other  items  comprising  overall 
partnership  income  or  loss  will  be  allocated, 
in  a  manner  such  that  QO  is  not  allocated 
more  than  90  percent  of  the  overall 
partnership  income  for  the  year. 

(ii)  The  partnership  satisfies  the  fractions 
rule  on  a  prospective  basis.  QO's  fractions 
rule  percentage  is  90  percent.  See  paragraph 


(c)(2)  of  this  section.  The  chargeback  that 
may  be  made  to  QO  of  minimum  gain 
attributable  to  distributions  of  nonrecourse 
liability  proceeds  is  taken  into  account  for 
purposes  of  the  fractions  rule  only  to  the 
extent  an  allocation  is  made.  See  paragraph 
(e)(4)  of  this  section.  Accordingly,  that 
potential  allocation  to  QO  is  disregarded  in 
applying  the  fractions  rule  on  a  prospective 
basis  (see  paragraph  (b)(2)  of  this  section), 
and  QO  is  treated  as  not  being  allocated  a 
percentage  share  of  overall  partnership 
income  in  excess  of  its  fractions  rule 
percentage  in  any  taxable  year.  (Similarly, 
QO  is  treated  as  not  being  allocated  items  of 
income  or  gain  in  a  taxable  year  when  the 
partnership  has  an  overall  partnership  loss.) 

(iii)  In  year  3,  the  partnership  borrows 
$400  on  a  nonrecourse  basis  and  distributes 
it  to  QO  as  a  return  of  capital.  In  year  8,  the 
partnership  has  $400  of  gross  income  and 
cash  f.ow  and  $300  of  overall  partnership 
income,  and  the  partnership  repays  the  $400 
nonrecourse  borrowing. 

(iv)  The  partnership  violates  the  fractions 
rule  for  year  8  and  all  future  years.  Pursuant 
to  the  minimum  gain  chargeback  provision, 
the  entire  $400  of  partnership  gross  income 
is  allocated  to  QO.  Accordingly, 
notwithstanding  the  curative  provision  in  the 
partnership  agreement  that  would  allocate  to 
TP  the  next  $44  (($40O+.9)xl0%)  of  income 
and  gain  included  in  computing  overall 
partnership  Income,  the  partnership  has  no 
other  items  of  income  and  gain  to  allocate  to 
QO.  Because  the  $400  of  gross  income 
actually  allocated  to  QO  is  taken  into  account 
for  purposes  of  the  fractions  rule  in  the  year 
an  allocation  is  made  (see  paragraph  (e)(4)  of 
this  section),  QO's  f>ercentage  share  of  overall 
partnership  income  in  year  8  is  greater  than 
100  percent.  Since  this  exceeds  QO's 
fractions  rule  percentage  (i.e.,  90  percent), 
the  partnership  violates  the  fractions  rule  for 
year  8  and  all  subsequent  taxable  years.  See 
paragraph  (b)(2)  of  this  section. 

(f)  Exclusion  of  reasonable  partner- 
specific  items  of  deduction  or  loss. 
Provided  that  the  expenditures  are 
allocated  to  the  partners  to  whom  they 
are  attributable,  the  following  partner- 
specific  expenditures  are  disregarded  in 
computing  overall  partiiership  income 
or  loss  for  purposes  of  the  fractions 
rule — 

(1)  Expenditures  for  additional 
record-keeping  and  accounting  incurred 
in  connection  with  the  transfer  of  a 
partnership  interest  (including 
expenditures  incurred  in  computing 
basis  adjustments  under  section  743(b)); 

(2)  Additional  administrative  costs 
that  result  from  having  a  foreign  partner; 

(3)  State  and  local  taxes  or 
expenditures  relating  to  those  taxes;  and 

(4)  Expenditures  designated  by  the 
Internal  Revenue  Service  by  revenue 
ruling  or  revenue  procedure,  or,  on  a 
case-by-case  basis,  by  letter  ruling.  (See 
§  601.601(d)(2)(ii)(6)  of  this  chapter). 

(g)  Exclusion  of  unlikely  losses  and 
deductions.  Unlikely  losses  or 
deductions  (other  than  items  of 
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nonrecourse  deduction)  that  may  be 
specially  allocated  to  partners  that  bear 
the  economic  burden  of  those  losses  or 
deductions  are  disregarded  in 
computing  overall  pwrtnership  income 
or  loss  for  purposes  of  the  fractions  i^le, 
so  long  as  a  principal  purpose  of  the 
allocation  is  not  tax  avoidance.  To  be 
excluded  under  this  paragraph  (g),  a  loss 
or  deduction  must  have  a  low  hkelihood 
of  occurring,  taking  into  account  all 
relevant  facts,  circumstances,  and 
information  available  to  the  partners 
including  bona  fide  financial 
projections).  The  types  of  events  that 
may  give  rise  to  unlikely  losses  or 
deductions,  depending  on  the  facts  and 
circumstances,  include  tort  and  other 
third-party  btigation  that  give  rise  to 
unforeseen  liabilities  in  excess  of 
reasonable  insurance  coverage; 
unanticipated  labor  strikes;  unusual 
delays  in  securing  required  permits  or 
licenses;  abnormal  weather  conditions 
(considering  the  season  and  the  job  site); 
significant  delays  in  leasing  property 
due  to  an  unanticipated  severe 
economic  downturn  in  the  geographic 
area;  unanticipated  cost  overruns;  and 
the  discovery  of  environmental 
ainditions  that  require  remediation.  No 
inference  is  dravra  as  to  whether  a  loss 
or  deduction  is  unlikely  from  the  fact 
that  the  partnership  agreement  includes 
a  provision  for  allocating  that  loss  or 
deduction. 

(h)  Pro\nsions  preventing  deficit 
capital  account  balances.  A  provision  in 
the  partnership  agreement  that  allocates 
items  of  loss  or  deduction  away  from  a 
quahfied  organization  in  instances 
where  allocating  those  items  to  the 
qualified  organization  would  cause  or 
increase  a  deficit  balance  in  its  capital 
account  that  the  qualified  organization 
is  not  obhgated  to  restore  (within  the 
meaning  of  §  1.704-l(b)(2J(ii)  (6)  or  [d]). 
is  disregarded  for  purposes  of  the 
fractions  rule  in  taxable  years  of  the 
partnership  in  which  no  such 
allocations  are  made  pursuant  to  tlie 
provision.  However,  this  exception 
applies  only  if,  at  the  time  the  provision 
bpcomes  part  of  the  partnership 
agreement,  all  relevant  facts, 
circumstances,  and  information 
(including  bona  fide  financial 
projections)  available  to  the  partners 
reasonably  indicate  that  it  is  unUkely 
that  an  allocation  will  be  made  pursuant 
to  the  provision  during  the  life  of  the 
partnership. 

(i)  {Reserved] 

(j)  Exception  for  partner  nonrecourse 
deductions — (1)  Partner  nonrecourse 
deductions  disregarded  until  actually 
allocated.  Items  of  partner  noru^course 
deduction  that  may  be  allocated  to  a 
partner  pursuant  to  §  1.704-2.  and 


compensating  allocations  of  other  items 
of  loss,  deduction,  and  section 
705(a)(2)(B)  expenditures  that  may  be 
allocated  to  other  partners,  are  not  taken 
into  account  for  purposes  of  the 
fractions  rule  until  the  taxable  years  in 
which  they  are  allocated. 

(2)  Disproportionate  allocation  of 
partner  nonrecourse  deductions  to  a 
qualified  organization.  A  violation  of 
the  fractions  rule  will  be  disregarded  if 
it  arises  because  an  allocation  of  partner 
nonrecourse  deductions  to  a  qualified 
organization  that  is  not  motivated  by  tax 
avoidance  reduces  another  qualified 
organization's  fractions  rule  percentage 
below  what  it  would  have  been  absent 
the  allocation  of  the  partner 
nonrecourse  deductions. 

(k)  Special  rules— {{]  Changes  in 
partnership  allocations  arising  from  a 
change  in  the  partners'  interests.  A 
qualified  organization  that  acquires  a 
partnership  interest  from  another 
qualified  organization  is  treated  as  a 
continuation  of  the  prior  quaUfied 
organization  partner  (to  the  extent  of 
that  acquired  interest)  for  purposes  of 
applying  the  fractions  rule.  Changes  in 
partnership  allocations  that  result  from 
other  transfers  or  shifts  of  partnership 
interests  will  be  closely  scrutinized  (to 
determine  whether  the  transfer  or  shift 
stems  from  a  prior  agreement, 
understanding,  or  plan  or  could 
otherwise  be  expected  given  the 
structure  of  the  transaction),  but 
generally  will  be  taken  into  account 
only  in  determining  whether  the 
partnership  satisfies  the  fractions  rule  in 
the  taxable  year  of  the  change  and 
subsequent  taxable  years. 

(2)  De  minimis  interest  rule — (i)  in 
general.  Section  514(c)(9)(B)(vi)  does 
not  apply  to  a  partnership  otherwise 
subject  to  that  section  if— 

(A)  Qualified  organizations  do  not 
hold,  in  the  aggregate,  interests  of 
greater  than  five  percent  In  the  capital 
or  profits  of  the  partnership;  and 

(B)  Taxable  partners  own  substantial 
interests  in  the  partnership  through 
which  they  participate  in  the 
partnership  on  substantially  the  same 
terms  as  the  qualified  organization 
partners. 

(ii)  Example.  Partnership  PES  has  two 
types  of  limited  partnership  interests 
that  participate  in  partnership  profits 
and  losses  on  different  terms.  Qualified 
organizations  (QOs)  only  own  one  type 
of  limited  partnership  interest  and  own 
no  general  partnership  interests.  In  the 
aggregate,  the  QOs  own  less  than  five 
percent  of  the  capital  and  profits  of  PHS. 
Taxable  partners  also  owrn  the  same  type 
of  limited  partnership  interest  that  the 
QOs  own.  These  Umited  partnership 
interests  ovmed  by  the  taxable  partners 


are  30  percent  of  the  capital  and  profits 
of  PRS.  Thirty  percent  is  a  substantial 
interest  in  the  partnership.  Therefore. 
PRS  satisfies  paragraph  (k)(2)  of  this 
section  and  section  514(c)(9)(B)(vi)  does 
not  apply. 

(3)  De  minimis  allocations 
disregarded.  A  quahfied  organization's 
fractions  rule  percentage  of  the 
partnership's  items  of  loss  and 
deduction,  other  than  nonrecourse  and 
partner  nonrecourse  deductions,  that  are 
allocated  away  from  the  quahfied 
organization  and  to  other  partners  in 
any  taxable  year  are  treated  as  having 
been  allocated  to  the  qualified 
organization  for  purposes  of  the 
fractions  rule  if — 

(i)  TTie  allocation  was  neither  planned 
nor  motivated  by  tax  avoidance;  and 

(ii)  The  total  amount  of  those  items  of 
partnership  loss  or  deduction  is  less 
than  both — 

(A)  One  percent  of  the  partnership's 
aggregate  items  of  gross  loss  and 
deduction  for  the  taxable  year;  and 

(B)  $50,000. 

(4)  Anti-abuse  rule.  The  purpose  o*^ 
the  fractions  rule  is  to  prevent  tax 
avoidance  by  hmiting  the  permanent  or 
temporary  transfer  of  tax  benefits  from 
tax-exempt  partners  to  taxable  partners, 
whether  by  directing  income  or  gain  to 
tax-exempt  partners,  by  directing  losses, 
deductions,  or  credits  to  taxable 
partners,  or  by  some  other  similar 
manner.  This  section  may  not  be 
applied  in  a  manner  that  is  inconsistent 
with  the  purpose  of  the  fractions  rule. 

(1)  (Reserved). 

(m)  Tiered  partnerships — (1)  In 
general.  If  a  qualified  organization  holds 
an  indirect  interest  in  real  prof)erty 
through  one  or  more  tiers  of 
partnerships  (a  chain),  the  fractions  rule 
is  satisfied  only  if — 

(i)  The  avoidance  of  tax  is  not  a 
principal  purpose  for  using  the  tiercd- 
ownership  structure  (investing  in 
separate  real  properties  through  separate 
chains  of  partnerships  so  that  section 
514(c)(9)(E)  is.  effectively,  applied  on  a 
property-by-property  basis  is  not.  in  and 
of  itself,  a  tax  avoidance  purpose);  and 

(ii)  The  relevant  partnerships  can 
demonstrate  under  any  reasonable 
method  that  the  relevant  chains  satisfy 
the  requirements  of  paragraphs  (b)(2) 
through  (k)  of  this  section.  For  purposes 
of  applying  §  1.704-2(k)  under  the 
independent  chain  approach  described 
in  Example  3  of  paragraph  (m)(2)  of  this 
section,  allocations  of  items  of  income 
or  gain  that  may  be  made  pursuant  to  a 
provision  in  the  partnership  agreement 
that  charges  back  minimum  gain  are 
taken  into  account  for  purposes  of  the 
fractions  rule  only  to  the  extent  an 
allocation  is  made. 
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(2)  Examples.  The  following  examples 
illustrate  the  provisions  of  this 
paragraph  (mj. 

Example  1.  Tiered  partnerships — 
collapsing  approach,  (i)  QualiFied 
organization  Q03  and  taxable  individual  TP3 
form  upper-tier  partnership  P2.  The  P2 
partnership  agreement  allocates  overall 
partnership  income  20  percent  to  Q03  and 
80  percent  to  TP3.  Overall  partnership  loss 
is  allocated  30  percent  to  Q03  and  70  percent 
to  TP3.  P2  and  taxable  individual  TP2  form 
lower-tier  partnership  PI.  The  Pi  partnership 
agreement  allocates  overall  partnership 
income  60  percent  to  P2  and  40  percent  to 
TP2.  Overall  partnership  loss  is  allocated  40 
percent  to  P2  and  60  percent  to  TP2.  The 
only  asset  of  P2  (which  has  no  outstanding 
debt)  is  its  interest  in  Pi.  Pi  purcha.ses  real 
property  with  money  contributed  by  its 
partners  and  with  borrowed  money.  There  is 
no  tax  avoidance  purpose  for  the  use  of  the 
tiered-ownership  structure,  which  is 
illustrated  by  the  following  diagram. 

Q03        TP3 

\        / 
P2  TP2 

\  / 

\/ 
PI 

(ii)  P2  can  demonstrate  that  the  P2/P1 
chain  satisfies  the  requirements  of 
paragraphs  (b)(2)  through  (k)  of  this  section 
by  collapsing  the  tiered-partnership 
structure.  On  a  collapsed  basis,  Q03's 
fractions  rule  percentage  is  12  percent  (30 
percent  of  40  percent).  See  paragraph  (c)(2) 
of  this  section.  P2  satisfies  the  fractions  rule 
because  Q03  may  not  be  allocated  more  than 
12  percent  (20  percent  of  60  percent)  of 
overall  partnership  income  in  any  taxable 
year. 

Example  2.  Tiered  partnerships — entily-by- 
entity  approach,  (i)  Qualified  organization 
Q03A  is  a  partner  with  taxable  individual 
TP3A  in  upper-tier  partnership  P2A. 
Qualified  organization  Q03B  is  a  partner 
with  taxable  individual  TP3B  in  upper-tier 
partnership  P2B.  P2A,  P2B,  and  taxable 
individual  TP2  are  partners  in  lower-tier 
partnership  PI,  which  owns  encumbered  real 
estate.  None  of  Q03A,  Q03B,  TP3A,  TP3B  or 
1T2  has  a  direct  or  indirect  ownership 
interest  in  each  other.  P2A  has  been 
established  for  the  purpose  of  investing  in 
numerous  real  estate  properties 
independently  of  P2B  and  its  partners.  P2B 
has  been  established  for  the  purpose  of 
investing  in  numerous  real  estate  properties 
independently  of  P2A  and  its  partners. 
Neither  P2A  nor  P2B  has  outstanding  debt. 
There  is  no  tcix  avoidance  purpose  for  the  use 
of  the  tiered-ownership  structure,  which  is 
illustrated  by  the  following  diagram. 
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(ii)  The  P2A/P1  chain  (Chain  A)  will 
satisfy  the  fractions  rule  if  Pi  and  P2A  can 
demonstrate  in  a  reasonable  manner  that  they 
satisfy  the  requirements  of  paragraphs  (b)(2) 
through  (k)  of  this  section.  The  P2B/P1  chain 
(Chain  B)  will  satisfy  the  fractions  rule  if  Pi 
and  P2B  can  demonstrate  in  a  reasonable 
manner  that  they  satisfy  the  requirements  of 
paragraphs  (b)(2)  through  (k)  of  this  section. 
To  meet  its  burden.  Pi  treats  P2A  and  P2B 
as  qualified  organizations.  Provided  that  the 
allocations  that  may  be  made  by  Pi  would 
satisfy  the  fractions  rule  if  P2A  and  P2B  were 
direct  qualified  organization  partners  in  Pi, 
Chain  A  will  satisfy  the  fractions  rule  (for  the 
benefit  of  Q03A)  if  the  allocations  that  may 
he  made  by  P2A  satisfy  the  requirements  of 
paragraphs  (b)(2)  through  (k)  of  this  section. 
Similarly.  Chain  B  will  satisfy  the  fractions 
rule  (for  the  benefit  of  Q03B)  if  the 
allocations  that  may  be  made  by  P2B  sati.sfy 
the  requirements  of  paragraphs  (b)(2)  through 
(k)  of  this  section.  Under  these  facts,  Q03A 
does  not  have  to  know  how  income  and  loss 
may  be  allocated  by  P2B,  and  Q03B  does  not 
have  to  know  how  income  and  loss  may  be 
allocated  by  P2A.  Q03A's  and  Q03B's 
burden  would  not  change  even  if  TP2  were 
not  a  partner  in  Pi. 

Example  3.  Tiered  partnerships — 
independent  chain  approach,  (i)  Qualified 
organization  Q03  and  taxable  corpioration 
TP3  form  upper-tier  partnership  P2.  P2  and 
taxable  corporation  TP2  form  lower-tier 
partnership  PlA.  P2  and  qualified 
organization  Q02  form  lower-tier  partnership 
PlB.  P2  has  no  outstanding  debt.  PlA  and 
PlB  each  purchase  real  prof)€rty  with  money 
contributed  by  their  respective  partners  and 
with  borrowed  money.  Each  partnership's 
real  property  is  completely  unrelated  to  the 
real  property  owned  by  the  other  partnership. 
PlB's  allocations  do  not  satisfy  the 
requirements  of  piaragraphs  (b)(2)  through  (k) 
of  this  section  because  of  allocations  that 
may  be  made  to  Q02.  However,  if  P2's 
interest  In  PlB  were  completely  disregarded, 
the  P2/P1A  chain  would  satisfy  the 
requirements  of  paragraphs  (b)(2)  through  (k) 
of  this  section.  There  is  no  tax  avoidance 
purfMjse  for  the  use  of  the  tiered-ownership 
structure,  which  is  illustrated  by  the 
following  diagram. 

Q03        TP3 

\        / 
P2 
TP2         /      \        Q02 

\    /  \    / 

PlA  PlB 
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(ii)  P2  satisfies  the  fractions  rale  with 
respect  to  the  P2/P1A  chain,  but  only  if  the 
P2  partnership  agreement  allocates  those 
items  allocated  to  P2  by  PlA  separately  from 
those  items  allocated  to  P2  by  PlB.  For  this 
purpose,  allocutions  of  items  of  income  or 
gain  that  may  be  made  pursuant  to  a 
provision  in  the  partnership  agreement  that 
charges  back  minimum  gain,  are  taken  into 
account  for  purposes  of  the  fractions  rule 
only  to  the  extent  an  allocation  is  made.  See 


paragraph  (m)(l)(ii)  of  this  section.  P2  does 
not  satisfy  the  fractions  rule  with  respect  to 
the  P2/P1B  chain. 

(n)  Effective  date — (1)  In  general. 
Section  514(c)(9)(E).  as  amended  by 
sections  2004(h)  (1)  and  (2)  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988,  Pub.  L.  100-647,  applies 
generally  with  respect  to  property 
acquired  by  partnerships  after  October 
13,  1987,  and  to  partnership  interests 
acquired  after  October  13, 1987. 

(2)  General  effective  date  of  the 
regulations.  Section  1.514(c)-2  (a) 
through  (m)  applies  with  respect  to 
partnership  agreements  entered  into 
after  December  30,  1992,  property 
acquired  by  partnerships  after  December 
30.  1992,  and  partnership  interests 
acquired  by  qualified  orgcmizations  after 
December  30. 1992  (other  than  a 
partnership  interest  that  at  all  times 
after  October  13,  1987.  and  prior  to  the 
acquisition  was  held  by  a  qualified 
organization).  For  this  purpose, 
piuagraphs  (a)  through  (m)  of  this 
section  will  be  treated  as  satisfied  with 
respect  to  partnership  agreements 
entered  into  on  or  before  May  13,  1994. 
property  acquired  by  partnerships  on  or 
before  May  13. 1994.  and  partnership 
interests  acquired  by  qualified 
organizations  on  or  before  May  13,  1994, 
if  the  guidance  set  forth  in  (paragraphs 
(a)  through  (m)  of  §  1.514(c)-2  oQ  PS- 
56-90.  published  at  1993-5  I.R.B.  42, 
February  1,  1993.  is  satisfied.  (See 
§601.601{d)(2)(ii)(b)  of  this  chapter). 

(3)  Periods  after  June  24,  1990,  and 
prior  to  December  30,  1992.  To  satisfy 
the  requirements  of  section  514(c)(9)(E) 
with  respect  to  partnership  agreements 
entered  into  after  June  24.  1990. 
property  acquired  by  partnerships  after 
jiuie  24, 1990,  and  partnership  interests 
acquired  by  qualified  organizations  after 
June  24. 1990,  (other  than  a  partnership 
interest  that  at  all  times  after  October 
13,  1987,  and  prior  to  the  acquisition 
was  held  by  a  qualified  organization)  to 
which  paragraph  (n)(2)  of  this  section 
does  not  apply,  paragraphs  (a)  through 
(m)  of  this  section  must  be  satisfied  as 
of  the  first  day  that  section  514(c)(9)(E) 
applies  with  respect  to  the  partnership, 
property,  or  acquired  interest.  For  this 
purpose,  paragraphs  (a)  through  (m)  of 
this  section  will  be  treated  as  satisfied 

if  the  guidance  in  sections  I  tluough  VI 
of  Notice  90-41.  90-1  C.B.  350.  (see 
§  601.601(d)(2)(ii)(b)  of  this  chapter)  has 
been  followed. 

(4)  Periods  prior  to  the  issuance  of 
Notice  90-41.  With  respect  to 
partnerships  commencing  after  October 
13.  1987.  property  acquired  by 
partnerships  after  October  13.  1987,  and 
partnership  interests  acquired  by 
qualified  organizations  aftet  October  13, 
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1 3  97.  to  which  neither  paragraph  (nl(2) 
n :  r  (n)(3)  of  this  section  applies,  the 
Internal  Revenue  Ser\ice  will  not 
challenge  an  interpretation  of  section 
5)l4(c)(9)(E)  that  is  reasonable  in  light  of 
1H9  underlying  purposes  of  section 
5i4(c)(9)(E)  (as  reflected  in  its 
l(jgislative  history-)  and  that  is 
consistently  applied  as  of  the  first  day 
that  section  514(c)(9)(E)  applies  with 
njspect  to  the  partnership,  property,  or 
at  quired  interest.  A  reasonable 
ir  terpretation  includes  an  interpretation 
that  substantially  follows  the  guidance 
iri  either  sections  I  through  \n  of  Notice 
Of^l.  (see  §601.601(d)(2)(ii)(b)  of  this 
chapter)  or  paragraphs  (a)  through  (m)  of 
this  section. 

(5)  Material  modifications  to 
paitnership  agreements.  A  material 
mcdification  will  cause  a  partnership 
ag  leement  to  be  treated  as  a  new 
piJtnership  agreement  in  appropriate 
ci  ^  :itmstances  for  purposes  of  this 
pMagraph  (n). 

M  irgaret  Milner  Richardson. 

C<  I  nmissioner  of  Internal  Rewnue. 

'  pproved:  April  21.  1904. 
Lc  s  lie  Samuels. 

Ai  i  istant  Secretary  of  the  Trvasury. 
IFpJDoc.  94-11612  Filed  S-1 1-94:  8:45  ami 
BILUNG  CODE  4830-01-^ 


26  CFR  Parts  1  and  602 

[ri>  8537] 

RIN  1545-AQ50 

Carryover  of  Passive  Activity  Losses 
and  Credits  and  At  Risk  Losses  to 
Bankruptcy  Estates  of  Individuals 

agency:  Internal  Revenue  Service  (IRS). 

Trtnsur}'. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  application  of 
carryover  of  passive  activity  losses  and 
credits  and  at  risk  losses  to  the 
bankruptcy  estates  of  individuals.  The 
final  regulations  affect  individual 
ta-xpayers  who  file  bankruptcy  pelitions 
under  chapter  7  or  chapter  1 1  of  title  1 1 
of  fhe  United  States  Code  and  have 
pa^ive  activity  losses  and  credits  under 
section  469  or  losses  under  section  465. 

DAfES:  These  regulations  are  effective 
May  13. 1994. 

these  regulations  apply  to  bankruptcy 
cases  commencing  on  or  after  November 
9,  1092.  In  addition,  the  regulations 
apply,  at  the  election  of  the  affected 
taxpayers,  to  cases  that  commenced 
before,  and  end  on  or  after,  Novembt^r 
9.  1992. 


FOR  FURTHER  INFORMATION  CONTACT: 
Amy  J.  Sargent  of  the  Office  of  Assistant 
Chief  Counsel  (Income  Tax  & 
Accounting).  Office  of  Chief  Counsel. 
Internal  Revenue  Service,  1111 
Constitution  Avenue.  K\V.,  Washington. 
IX:  20224.  or  telephone  (202)  622-^930 
(not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h))  under  control  number  1545- 
1375.  The  estimated  annual  burden  per 
respondent  varies  from  .5  hour  to  1.5 
hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  1  hour. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service.  Attn:  IRS 
Reports  Clearance  Officer.  PC:FP. 
Washington.  DC  20224,  and  to  the 
Office  of  Management  and  Budget.  Attn: 
Desk  Officer  for  the  Department  of 
TreasuT}'.  Office  of  Information  and 
Regulatory-  Affairs.  Washington.  DC 
20503. 

Background 

This  document  contains  final  bicome 
Ta.x  Regulations  (26  CFR  part  1)  under 
section  1398  of  the  Internal  Revenue 
Code  (Code).  On  November  9.  1992.  the 
IRS  published  in  the  Federal  Register  a 
notice  of  proposed  rulemaking 
designating  passive  activity  losses  and 
credits  under  section  469  and  unused 
section  465  losses  as  attributes  that  pass 
from  the  debtor  to  the  bankruptcy  estate 
under  section  1398(g)  of  the  Code  and 
that,  upon  termination  of  the  estate, 
pass  from  the  bankruptcy  estate  to  the 
debtor  under  section  1398(i). 
Corrections  to  t.he  Notice  of  Proposed 
Rulemaking  uere  published  in  the 
Federal  Register  on  December  22,  1992 
(57  FR  246).  A  public  hearing  was  held 
on  January  25.  1993.  After  consideration 
of  the  public  comments  regarding  the 
proposed  regulations,  the  final 
regulations  adopt  the  rules  contained  in 
the  proposed  regulations  without 
substantive  change.  A  discussion  of  the 
public  comments  is  set  forth  below. 

Public  Comments 

The  comments  received  by  the  IRS 
were  generally  favorable,  welcoming  the 
designation  cf  attributes  under  section 
1398;g)(8).  Several  commentators 
suggested  that  the  regulations  be 


modified.  These  suggestions  are 
discussed  below 

/.  Expansion  of  the  Proposed 
Regulations  to  Include  Additional 
Attributes 

The  proposed  regulations  designate 
passive  activity  losses  and  credits  under 
section  469  and  losses  under  section 
465  as  attrib-ates  that  pass  from  the 
debtor  to  the  estate.  Several 
commentators  suggested  that  the  scope 
of  the  proposed  regulations  be  expanded 
to  include  additional  attributes  of  the 
debtor,  either  by  specifically  lifting  the 
additional  attributes  or  by  providing 
that  attributes  of  the  debtor  pass  to  the 
estate  if  they  are  related  to  property 
passing  to  the  estate  or  are  in  the  nature 
of  a  carryforA-ard. 

These  suggestions  were  not  adopted 
in  the  final  regulations.  The  treatment  of 
other  unenumerated  attributes  under 
section  1398  (g)  and  (i)  is  more 
appropriately  provided  in  a  separate 
regulation  project.  This  would  provide 
taxpayers  with  an  opportunity  to 
comment  before  additional  attributes  of 
the  debtor  are  designated,  by  final 
regulation,  as  attributes  that  pass  to  the 
estate. 

//.  Taxation  of  Estate  s  Transfers  of  an 
Interest  in  a  Passive  Actixity  or  Former 
Passive  Activity  or  an  Interest  in  a 
Section  465  Acti\ity  Before  Termination 
of  the  Estate 

The  proposed  regulations  pro\ide  that 
if.  before  the  termination  of  the  estate, 
the  estate  transfers  an  interest  in  a 
passive  activity  or  former  passive 
activity  to  the  debtor  (other  than  by  sale 
or  exchange),  the  transfer  is  not  treated 
as  a  disposition  for  purposes  of  any 
provision  of  the  Code  assigning  tax 
consequences  to  a  disposition.  By  way 
of  e.xample.  the  proposed  regulations 
state  that  such  transfers  include 
transfers  from  the  estate  to  the  debtor  of 
property  that  is  exempt  under  section 
522  of  title  11  of  the  United  States  Code 
and  abandonments  of  estate  property  to 
the  debtor  under  section  554(a)  of  such 
title.  The  proposed  regulations  provide 
similar  rules  for  the  transfer  of  a  section 
465  activity. 

Several  commentators  objected  on  the 
grounds  that  these  provisions  are 
outside  the  scope  of  the  regulatory- 
authority  of  the  IRS  under  section 
1398;g)  and  (i).  In  general,  these 
commentators  maintained  that  the 
regulatory  authority  of  the  IRS  is  limited 
to  listing  attributes  that  pass  from  the 
debtor  to  the  estate  and  that,  upon 
termination  of  the  estate,  pass  to  the 
debtor.  In  addition,  one  commentator 
contended  that  the  provisions  rt  lating  to 
pre-termination  transfers  between  the 
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estate  and  the  debtor  constitute  an 
improper  attempt  to  amend  by 
regulation  the  express  language  of 
section  1398(f)(2).  Commentators  also 
questioned  the  treatment  of 
abandonments  as  nontaxable 
dispositions,  reiterating  many  of  the 
arguments  set  forth  in  In  re  A.j.  Lane  & 
Co..  133  B.R.  264  (Bankr.  D.  Mass. 
1991),  which  stated  in  dicta  that 
abandonments  are  taxable  dispositions. 
See  also  In  re  Rubin,  154  BR.  897 
(Bankr.  D.  Md.  1992). 

The  final  regulations  retain  the  rules 
of  the  proposetl  regulations.  Although 
section  1398  does  not  provide  explicit 
rules  relating  to  pre-termination 
transfers  between  the  estate  and  the 
debtor,  the  Secretary  has  authority 
pursuant  to  section  7805(a)  to  issue 
interpretative  regulations  under  section 
■^1398.  The  IRS  and  the  Treasury 
Department  believe  the  rules  adopted  in 
the  final  regulations  are  consistent  with 
the  overall  system  established  by 
section  1398  and,  in  the  absence  of  a 
contrary  statutory  provision,  are  a 
reasonable  exercise  of  the  Secretary's 
authority  under  section  7805(a). 
Moreover,  the  rules  adopted  in  the  final 
regulations  are  consistent  with  the  only 
appellate  court  case  on  point,  which 
holds  that  the  transfer  (other  than  by 
sale  or  exchange)  of  an  asset  from  the 
estate  to  the  debtor  before  the 
termination  of  the  estate  is  a  nontaxable 
disposition.  See  In  re  Olson,  100  BR. 
458  (Bankr.  N.D.  Iowa  1989),  aff'd,  121 
B.R.  346  (N.D.  Iowa  1990).  offd.  930 
F.2d  6  (8th  Cir.  1991). 

///.  Debtor's  Succession  to  the  Estate's 
Passive  Activity  Losses  and  Credits  and 
Unused  Section  465  Losses  Before 
Termination  of  the  Estate 

As  a  corollary  to  the  treatment  of  the 
estate's  transfer  of  an  interest  in  a 
passive  activity  or  former  passive 
activity  as  a  nontaxable  disposition,  the 
proposed  regulations  provide  that  if. 
before  the  termination  of  the  estate,  the 
estate  transfers  an  interest  in  a  passive 
activity  or  former  passive  activity  to  the 
debtor  (other  than  by  sale  or  exchange), 
the  debtor  succeeds  to  and  takes  into 
account  the  allocable  portion  of  the 
estate's  unused  passive  activity  loss  and 
credit  attributable  to  the  activity 
(determined  as  of  the  first  day  of  the 
estate's  taxable  year  in  which  the 
transfer  occurs).  The  proposed 
regulations  provide  similar  ades  for 
section  465  losses. 

The  objections  submitted  by  one 
commentator  generally  parallel  the 
previously  discussed  objections  to  the 
treatment  of  the  estate's  transfer  of  an 
interest  in  a  passive  activity  or  former 
passive  activity  before  the  termination 


of  the  estate  as  a  nontaxable  disposition. 
The  final  regulations  retain  the  rules  in 
the  proposed  regulations. 

IV.  Effective  Date 

The  provisions  of  §§  1.1398-1  and 
1.1398-2  were  proposed  to  be  effective 
for  bankruptcy  cases  commencing  on  or 
after  November  9.  1992.  Several 
commentators  suggested  alternative 
effective  dates  for  the  final  regulations. 
One  commentator  recommended  that  a 
more  appropriate  effective  date  would 
be  the  date  the  regulations  become  final. 
Another  commentator  contended  that,  at 
least  in  certain  situations,  the 
regulations  should  be  effective  for 
bankruptcy  cases  commencing  prior  to 
November  9, 1992. 

The  IRS  and  the  Treasury  Department 
believe  that  it  is  not  necessary  to  delay 
the  effective  date  because  publication  of 
the  proposed  regulations,  which  are 
!)eing  finalized  without  significant 
change,  provided  adequate  notice  of  the 
new  rules.  In  addition,  limiting  the 
application  of  the  new  rules  to  cases 
commenced  after  publication  of  the 
proposed  regulations  is  clearly  within 
the  Treasury  Department's  authority  to 
prescribe  the  extent  to  which 
regulations  shall  be  applied  without 
retroactive  effcKt  and  conforms  to  the 
pattern  of  section  1398(g),  which 
applies  to  cases  commencing  after 
March  25, 1981.  Accordingly,  the  final 
regulations  retain  the  effective  date  of 
the  proposed  regulations. 

V.  Joint  Election  to  Have  §§  1 .1398- J 
and  1.1398-2  Apply  to  Cases 
Commenced  Before  November  9.  1992 

For  cases  commenced  prior  to 
November  9.  1992.  and  terminating  on 
or  after  that  date,  the  proposed 
regulations  apply  only  if  a  joint  election 
is  made  by  the  debtor  and  the  estate.  In 
rases  under  chapter  7.  the  election  is 
\  alid  only  with  the  written  consent  of 
the  bankruptcy  trustee.  In  cases  under 
chapter  11.  the  election  is  valid  only  if 
it  is  incorporated  (a)  into  a  bankruptcy 
plan  that  is  confirmed  by  the 
bankruptcy  court,  or  (b)  into  an  order  of 
the  court.  Additionally,  the  caption 
"ELECTION  PURSUANT  TO  §  1 . 1 398-1 
(or  §  1.1398-2)'  must  be  placed 
prominently  on  the  first  page  of  each  of 
the  debtor's  returns  that  is  affected  by 
the  election  (other  than  returns  for 
taxable  years  that  begin  after  the 
termination  of  the  estate)  and  on  the 
first  page  of  each  of  the  estate's  returns 
that  is  affected  by  the  election. 

One  commentator  recommended 
tiiminating  the  requirement  that  the 
debtor  join  in  the  election.  In  general, 
this  commentator  felt  that  this 
requirement  gave  the  debtor  exclusive 


control  over  the  passive  activity  loss€»s 
and  credits  and  unused  section  465 
losses  to  the  detriment  of  the  creditors. 

The  final  regulations  retain  the 
requirement  that  the  debtor  join  in  the 
election.  This  requirement  permits 
debtors  to  rely  on  the  law  in  effect  at  the 
time  they  entered  into  bankruptcy. 

One  commentator  suggest  eel  that 
because  the  consent  of  the  debtor  is 
required,  the  regulations  should  clarify 
that  the  written  consent  of  the  debtor  is 
required  in  cases  under  chapter  7.  in 
addition  to  the  written  consent  of  a 
bankruptcy  trustee.  The  proposed 
regulations  require  the  debtor  to  show 
consent  by  actually  making  the  election. 
The  debtor's  election  will  be  evidenced 
by  the  return  on  which  it  is  made,  and 
it  is  not  clear  what  purpose  would  be 
served  by  an  additional  paperwork 
requirement.  Accordingly,  this 
suggestion  was  not  adopted. 

A  commentator  requested  clarification 
as  to  whether  the  election  could  be 
made  on  an  amended  return.  In 
response  to  this  comment,  the 
regulations  clarify  that  the  election  can 
be  made  on  an  amended  return. 

Finally,  a  commentator  requested  that 
the  regulations  clarify  whether  the 
election  is  available  for  estates  that  are 
termi/idted  after  November  9.  1992,  but 
before  the  adoption  of  final  regulations. 
Because  the  regulations  are  sufficiently 
clear  on  this  point,  this  comment  was 
not  adopted. 

\7.  Other  Comments 

One  commentator  requested  that  the 
regulations  provide  guidance  on  the     - 
determination  of  basis  under  section 
1398(g)(6).  which  provides  that,  in  the 
case  of  assets  acquired  by  the  estate 
from  the  debtor,  the  estate  succeeds  to 
the  debtor's  basis,  determined  as  of  the 
first  day  of  the  debtor's  taxable  year  in 
which  the  case  commenced.  The 
specific  guidance  requested  concerned 
the  effect  on  basis  of  events  (such  as 
depreciation  or  distributions  received 
by  the  debtor  as  the  result  of  holding  an 
interest  in  a  passthrough  entity)  that 
occur  after  the  first  day  of  the  debtor's 
taxable  year  in  which  the  case 
commenced,  but  prior  to  the 
commencement  date.  It  was  also 
requested  that  the  regulations  provide 
guidance  on  the  application  of  the 
"varying  interest"  rule  of  section 
706(d)(1)  to  the  estate.  This  guidance  is 
outside  the  scope  of  these  regulations. 
Accordingly,  the  final  regulations  do  not 
provide  guidance  on  these  issues. 

Special  Analysis 

It  has  been  determined  that  these  final 
regulations  are  not  significant  rules  as 
defined  in  EO  12866.  Therefore,  a 
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regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedun; 
Adt  (5  U.S.C.  chapter  5)  and  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations.  Therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Piirsuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  a  copy  of  the 
proposed  rules  was  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on!  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Amy  J.  Sargent  of  the 
Office  of  Assistant  Chief  Counsel 
(Income  Tax  and  Accounting).  IRS. 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  ^ 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
retjuirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

I  aragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
foil  pws: 

A  i^thority:  26  U.S.C.  7805  *    *   * 

I  ^r.  2.  An  undesignated  center 
heading  is  added  immediately  following 
§  1.1388-1  to  read  as  follows: 

■Rules  Relating  to  Individuals"  Title  11 
Cases" 

Par.  3.  Sections  1.1398-1  and  1.1398- 
2  a^  added  to  read  as  follows: 

§1.1 398-1     Treatment  of  passive  activity 
losses  and  passive  activity  credits  in 
individuals'  title  11  cases. 

(a)  Scope.  This  section  applits  to 
cases  under  chapter  7  or  chapter  1 1  of 
titl^  11  of  the  United  States  Code,  but 
only  if  the  debtor  is  an  individual. 

(b)  Definitions  and  rules  of  general 
application.  For  purposes  of  this 
section — 

[i]  Passive  actixity  and  former  passive 
activity-have  the  meanings  giv?n  in 
section  469(c)  and  (f)(3); 

(2)  The  unused  passive  activity  loss 
(determined  as  of  the  first  day  of  a 
taxable  year)  is  the  passive  acvivity  loss 


(as  defined  in  section  469(d)(1))  that  is 
disallowed  under  section  469  for  the 
previ(jus  taxable  year;  and 

(3)  The  unused  passive  activity  credit 
(determined  as  of  the  first  day  of  a 
ta.xable  year)  is  the  passive  activity 
credit  (as  defined  in  section  469(d)(2)) 
that  is  disallowed  under  section  469  for 
the  previous  taxable  year. 

(c)  Estate  succeeds  to  losses  and 
credits  upon  commencement  of  case. 
The  bankruptcy  estate  (estate)  succeeds 
to  and  takes  into  account,  beginning 
with  its  first  taxable  year,  the  debtor's 
unused  passive  activity  loss  and  unused 
passive  activity  credit  (determined  as  of 
the  first  day  of  the  debtor's  taxable  year 
in  which  the  case  commences). 

(d)  Transfers  fmm  estate  to  debtor— 
(1)  Transfer  not  treated  as  taxable  event. 
If,  before  the  termination  of  the  estate, 
the  estate  transfers  an  interest  in  a 
passive  activity  or  former  passive 
activity  to  the  debtor  (other  than  by  sale 
or  exchange),  the  transfer  is  not  treated 
as  a  disposition  for  purposes  of  any 
provision  of  the  Internal  Revenue  Code 
assigning  tax  consequences  to  a 
disposition.  The  transfers  to  which  this 
rule  applies  include  transfers  from  the 
estate  to  the  debtor  of  property  that  is 
exempt  under  section  522  of  title  11  of 
the  United  States  Code  and 
abandonments  of  estate  property  to  the 
debtor  under  section  554(a)  of  such  title. 

(2)  Treatment  of  passive  activity  loss 
and  credit.  If.  before  the  termination  of 
the  estate,  the  estate  transfers  an  interest 
in  a  passive  activity  or  former  passive 
activity  to  the  debtor  (other  than  by  sale 
or  exchange) — 

(i)  The  estate  must  allocate  to  the 
transferred  interest,  in  accordance  with 
§  1.469-l(f)(4).  part  or  all  of  the  estate's 
unused  passive  activity  loss  and  unused 
passive  activity  credit  (determined  as  of 
the  first  day  of  the  estate's  taxable  year 
in  which  the  transfer  occurs);  and 

(ii)  The  debtor  succeeds  to  and  takes 
into  account,  beginning  with  the 
debtor's  taxable  year  in  which  the 
transfer  occurs,  the  unused  passive 
activity  loss  and  unused  passive  activity 
credit  (or  part  thereof)  allocated  to  the 
transferred  interest. 

(e)  Debtor  succeeds  to  loss  and  credit 
of  the  estate  upon  its  termination.  Upon 
termination  of  the  estate,  the  debtor 
succeeds  to  and  takes  into  account, 
beginning  with  the  debtor's  taxable  year 
in  which  the  termination  oc  curs,  the 
passive  activity  loss  and  passive  activity 
credit  disallowed  under  section  469  for 
the  estate's  last  taxable  year. 

(f)  Effective  date— {\]' Cases 
commencing  on  or  after  November  9. 
1992.  This  section  applies  to  cases 
commencing  on  or  after  November  9. 
1992. 


(2)  Cases  commencing  before 
November  9.  1992— [i]  Election 
required.  This  section  applies  to  a  case 
commencing  before  November  9.  1992. 
and  terminating  on  or  after  that  date  if 
the  debtor  and  the  estate  jointly  elect  its 
application  in  the  manner  prescribed  in 
paragraph  (f)(2)(v)  of  this  section  (the 
election).  The  caption  "ELECTION 
PURSUANT  TO  §  1.1398-1"  must  be 
placed  prominently  on  the  first  page  of 
each  of  the  debtor's  returns  that  is 
affected  by  the  election  (other  than 
returns  for  taxable  years  that  begin  after 
the  termination  of  the  estate)  and  on  the 
first  page  of  each  of  the  estate's  returns 
that  is  affected  by  the  election.  In  tlie 
case  of  returns  that  are  amended  under 
paragraph  (f)(2)(iii)  of  this  «!Ction.  this 
requirement  is  satisfied  by  placing  the 
caption  on  the  amended  return. 

(ii)  Scope  of  election.  This  election 
applies  to  the  passive  and  former 
passive  activities  and  unused  passive 
activity  losses  and  passive  activity 
credits  of  the  taxpayers  making  the 
election. 

(iii)  Amendment  of  previously  filed 
returns.  The  debtor  and  the  estate 
making  the  election  must  amend  all 
returns  (except  to  the  extent  they  are  for 
a  year  that  is  a  closed  year  within  the 
meaning  of  paragraph  (fl(2)(iv)(D)  of  this 
section)  they  filed  before  the  date  of  the 
election  to  the  extent  necessary-  to 
provide  that  no  claim  of  a  deduction  or 
credit  is  inconsistent  with  the 
succession  under  this  section  to  unused 
losses  and  credits.  The  Commissioner 
may  revoke  or  limit  the  effect  of  the 
election  if  either  the  debtor  or  the  estate 
fails  to  satisf>-  the  requirement  of  this 
paragraph  (f)(2)(iii). 

(iv)  Rules  relating  to  closed  years — (A) 
Estate  succeeds  to  debtor's  passive 
activity  loss  and  credit  as  of  the 
commencement  date.  If.  by  reason  of  an 
election  under  this  paragraph  (f).  this 
section  applies  to  a  case  that  was 
commenced  in  a  closed  year,  the  estate, 
nevertheless,  succeeds  to  and  takes  into 
account  the  unused  passive  activity  loss 
and  unused  passive  activity  credit  of  the 
debtor  (determined  as  of  Uie  first  day  of 
the  debtor's  taxable  year  in  which  the 
case  commenced). 

(B)  No  reduction  of  unused  passive 
activity  loss  and  credit  for  passive 
activity  loss  and  credit  not  claimed  for 
a  closed  year.  In  determining  a 
taxpayer's  carryover  of  a  passive  activity 
loss  or  credit  to  its  taxable  year 
following  a  closed  year,  a  deduction  or 
credit  that  the  taxpayer  failed  to  claim 
in  the  closed  year,  if  attributable  to  an 
unused  passive  activity  loss  or  credit  to 
which  the  taxpayer  succeeded  under 
this  section,  is  treated  as  a  deduction  or 
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credit  that  was  disallowed  under  section 
469. 

(C)  Passive  activity  loss  and  credit  to 
which  taxpayer  succeeds  reflects 
deductions  of  prior  holder  in  a  closed 
year  A  loss  or  credit  to  which  a 
taxpayer  would  otherwise  succeed 
under  this  section  is  reduced  to  the 
extent  the  loss  or  credit  was  allowed  to 
its  prior  holder  for  a  closed  year. 

(D)  Closed  year.  For  purposes  of  this 
paragraph  (f)(2){iv),  a  taxable  year  is 
closed  to  the  extent  the  assessment  of  a 
deficiency  or  refund  of  an  overpayment 
is  prevented,  on  the  date  of  the  election 
and  at  all  times  thereafter,  by  any  law 
or  rule  of  law. 

(v)  Manner  of  making  election — (A) 
Chapter  7  cases.  In  a  case  imder  chapter 
7  of  title  11  of  the  United  States  Code, 
the  election  is  made  by  obtaining  the 
written  consent  of  the  bankruptcy 
trustee  and  filing  a  copy  of  the  written 
consent  with  the  returns  (or  amended 
returns)  of  the  debtor  and  the  estate  for 
their  first  taxable  years  ending  after 
November  9. 1992. 

(B)  Chapter  1 1  cases.  In  a  case  under 
chapter  1 1  of  title  1 1  of  the  United 
States  Code,  the  election  is  made  by 
incorporating  the  election  into  a 
bankruptcy  plan  that  is  confirmed  by 
the  bankruptcy  court  or  into  an  order  of 
such  court  and  fiUng  the  pertinent 
portion  of  the  plan  or  order  with  the 
returns  (or  amended  returns)  of  the 
debtor  and  the  estate  for  their  first 
taxable  years  ending  after  November  9, 
1992. 

(vi)  Election  is  binding  and 
irrevocable.  Except  as  provided  in 
paragraph  (f)(2)(iii)  of  this  section,  the 
election,  once  made,  is  binding  on  both 
the  debtor  and  the  estate  and  is 
irrevocable. 

§1.1 398-2    Treatment  of  section  465 
losses  In  Individuals'  title  1 1  cases. 

(a)  Scope.  This  section  applies  to 
cases  under  chapter  7  or  chapter  1 1  of 
title  11  of  the  United  States  Code,  but 
only  if  the  debtor  is  an  individual. 

(b)  Definition  and  rules  of  general 
application.  For  purposes  of  this 
section — 

(1)  Section  465  acti\ity  means  an 
activity  to  which  section  465  applies; 
and 

(2)  For  each  section  465  activity,  the 
unused  section  465  loss  from  the 
activity  (determined  as  of  the  first  day 
of  a  taxable  year)  is  the  loss  (as  defined 
in  section  465(d))  that  is  not  allowed 
under  section  465(a)(1)  for  the  previous 
taxable  year. 

(c)  Estate  succeeds  to  losses  upon 
commencement  of  case.  The  bankruptcy 
estate  (the  estate)  succeeds  to  and  takes 
into  account,  beginning  with  its  first 


taxable  year,  the  debtor's  unused  section 
465  losses  (determined  as  of  the  first 
day  of  the  debtor's  taxable  year  tn  which 
the  case  commences). 

(d)  Transfers  from  estate  to  debtor — 
(1)  Transfer  not  treated  as  taxable  event. 
If,  before  the  termination  of  the  estate, 
the  estate  transfers  an  interest  in  a 
section  465  activity  to  the  debtor  (other 
than  by  sale  or  exchange),  the  transfer 

is  not  treated  as  a  disposition  for 
purposes  of  any  provision  of  the 
Internal  Revenue  Code  assigning  tax 
consequences  to  a  disposition.  The 
transfers  to  which  this  rule  applies 
include  transfers  from  the  estate  to  the 
debtor  of  property  that  is  exempt  under 
section  522  of  title  11  of  the  United 
States  Code  and  abandonments  of  estate 
property  to  the  debtor  under  section 
554(a)  of  such  title. 

(2)  Treatment  of  section  465  losses.  If, 
before  the  termination  of  the  estate,  the 
estate  transfers  an  interest  in  a  section 
465  activity  to  the  debtor  (other  than  by 
sale  or  exchange)  the  debtor  succeeds  to 
and  takes  into  account,  beginning  with 
the  debtor's  taxable  year  in  which  the 
transfer  occurs,  the  transferred  interest's 
share  of  the  estate's  unused  section  465 
loss  from  the  activity  (determined  as  of 
the  first  day  of  the  estate's  taxable  year 
in  which  the  transfer  occurs).  For  this 
purpose,  the  transferred  interest's  share 
of  such  loss  is  the  amount,  if  any,  by 
which  such  loss  would  be  reduced  if  the 
transfer  had  occurred  as  of  the  close  of 
the  preceding  taxable  year  of  the  estate 
and  been  treated  as  a  disposition  on 
which  gain  or  loss  is  recognized. 

(e)  Debtor  succeeds  to  losses  of  the 
estate  upon  its  termination.  Upon 
termination  of  the  estate,  the  debtor 
succeeds  to  and  takes  into  account, 
beginning  with  the  debtor's  taxable  year 
in  which  the  termination  occurs,  the 
losses  not  allowed  under  section  465  for 
the  estate's  last  taxable  year. 

(f)  Effective  date—{-[)  Cases 
commencing  on  or  after  November  9, 
1992.  This  section  applies  to  cases 
commencing  on  or  after  November  9, 
1992. 

(2)  Cases  commencing  before 
November  9.  1992— {i)  Election 
required.  This  section  applies  to  a  case 
commencing  before  November  9,  1992. 
and  terminating  on  or  after  that  date  if 
the  debtor  and  the  estate  jointly  elect  its 
application  in  the  manner  prescribed  in 
paragraph  (0{2)(v)  of  this  section  (the 
election).  The  caption  "ELECTION 
PURSUANT  TO  §  1.1398-2"  must  be 
placed  prominently  on  the  first  page  of 
each  of  the  debtor's  returns  that  is 
affected  by  the  election  (other  than 
returns  for  taxable  years  that  begin  after 
the  termination  of  the  estate)  and  on  the 
first  page  of  each  of  the  estate's  returns 


that  is  affected  by  the  election.  In  the 
case  of  returns  that  are  amended  under 
paragraph  (f)(2)(iii)  of  this  section,  this 
requirement  is  satisfied  by  placing  the 
caption  on  the  amended  return. 

(ii)  Scope  of  election.  This  election 
applies  to  the  section  465  activities  and 
unused  losses  from  section  465 
activities  of  the  taxpayers  making  the 
election. 

(iii)  Amendment  of  previously  filed 
returns.  The  debtor  and  the  estate 
making  the  election  must  amend  all 
returns  (except  to  the  extent  they  are  for 
a  year  that  is  a  closed  year  within  the 
meaning  of  paragraph  (f)(2)(iv)(D)  of  this 
section)  they  filed  before  the  date  of  the 
election  to  the  extent  necessary  to 
provide  that  no  claim  of  a  deduction  is 
inconsistent  with  the  succession  under 
this  section  to  unused  losses  from 
section  465  activities.  The 
Commissioner  may  revoke  or  limit  the 
effect  of  the  election  if  either  the  debtor 
or  the  estate  fails  to  satisfy  the 
requirement  of  this  paragraph  (f)(2)(iii). 

(iv)  Rules  relating  to  closed  years — (A) 
Estate  succeeds  to  debtor's  section  465 
loss  as  of  the  commencement  date.  If,  by 
reason  of  em  election  under  this 
paragraph  (f).  this  section  applies  to  a 
case  that  was  commenced  in  a  closed 
year,  the  estate,  nevertheless,  succeeds 
to  and  takes  into  account  the  section 
465  losses  of  the  debtor  (determined  as 
of  the  first  day  of  the  debtor's  taxable 
year  in  which  the  case  commenced). 

(B)  No  reduction  of  unused  section 
465  loss  for  loss  not  claimed  for  a  closed 
year.  In  determining  a  taxpayer's 
carryover  of  an  unused  section  465  loss 
to  its  taxable  year  following  a  closed 
year,  a  deduction  that  the  taxpayer 
failed  to  claim  in  the  closed  year,  if 
attributable  to  an  unused  section  465 
loss  to  which  the  taxpayer  succeeds 
under  this  section,  is  treated  as  a 
deduction  that  was  not  allowed  under 
section  465. 

(C)  Loss  to  which  taxpayer  succeeds 
reflects  deductions  of  prior  holder  in  a 
closed  year.  A  loss  to  which  a  taxpayer 
would  otherwise  succeed  under  this 
section  is  reduced  to  the  extent  the  loss 
was  allowed  to  its  prior  holder  for  a 
closed  year. 

(D)  Closed  year.  For  purposes  of  this 
paragraph  (f)(2)(iv).  a  taxable  year  is 
closed  to  the  extent  the  assessment  of  a 
deficiency  or  refund  of  an  overpayment 
is  prevented,  on  the  date  of  the  election 
and  at  all  times  thereafter,  by  any  law 
or  rule  of  law. 

(v)  Manner  of  making  election — (A) 
Chapter  7  cases.  In  a  case  under  chapter 
7  of  title  11  of  the  United  States  Code, 
the  election  is  made  by  obtaining  the 
written  consent  of  the  bankruptcy 
trustee  and  filing  a  copy  of  the  written 
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consent  with  the  returns  (or  amended 
returns)  of  the  debtor  and  the  estate  for 
their  first  taxable  years  ending  after 
Nox-emher  9.  1992. 

(B)  Chapter  1 1  cases.  In  a  case  under 
chapter  11  of  title  11  of  the  United 
States  Code,  the  election  is  made  by 
incorporating  the  election  into  a 
bankniptcy  plan  that  is  confirmed  by 
the  bankruptcy  court  or  into  an  order  of 
such  cotirt  and  filing  the  pertinent 
portion  of  the  plan  or  order  with  the 
returns  (or  amended  returns)  of  the 
debtior  and  the  estate  for  their  first 
taxable  years  ending  after  November  9. 
199^. 

(vi)  Election  is  binding  and 
irrevocable.  Except  as  provided  in 
parafjraph  (f)(2)(iii)  of  this  section,  the 
election,  once  made,  is  binding  on  botli 
tlie  (jebtor  and  the  estate  and  is 
irrcvjpcable. 

PART  602— 0MB  COrfTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Pir.  4.  The  authority  citation  for  part 
fi02  cimtinues  to  read  as  follows: 

Aiilhorit)-:  26  U.S.C.  7805. 

Par.  5.  In  §  602.101(c).  entries  are 
addtjd  to  the  table  in  numerical  order  to 
read  as  follows: 


CFH 


part  or  section  where 
identified  and  described 


1.13Ji 

1.13JI 


Current  OMB 
control  No. 


1545-1375 
1545-1375 


Margaret  Milner  Rkhardson, 

Commissioner  of  Interna!  Hcvtniif 

Apjproved:  April  6.  1994. 
LphIi^  Samuels, 

Assistant  Secrvtary  of  ihe  Trf-asury: 
jFR  Dor  04-11493  Filed  05-12-94;  8;45  arrj 
BILLING  CODE  4630-01-11 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2619  and  2676 

Valuation  cf  Plan  Bsnefits  in  Single- 
Employer  Plans;  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal;  Amendments 
Adopting  Additional  PBGC  Rates 

AGENCY:  Pension  Benefit  Guaranty 

CorfMjration. 

ACTION:  Final  rule. 


summary:  This  final  rule  amends  the 
Pension  Benefit  Guaranty  Corporation' 


(  "PBGC's")  regulations  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
and  Valuation  of  Plan  Benefits'  and  Plan 
Assets  Following  Mass  Withdrawal.  Tlie 
former  regulation  contains  the  interest 
assumptions  that  the  PBGC  uses  to 
value  benefits  under  terminating  single- 
employer  plans.  The  latter  regulation 
contains  the  interest  assumptions  for 
valuations  of  multiemployer  plans  that 
have  undergone  mass  withdrawal.  The 
amendments  set  out  in  this  final  rule 
adopt  the  interest  assumptions 
applicable  to  single-employer  pl.ins 
with  termination  dates  in  June  1994. 
and  to  multiemployer  plans  with 
valuation  dates  in  June  1994.  The  effeU 
of  these  amendments  is  to  advise  the 
public  of  the  adoption  of  these 
assumptions. 

EFFECTIVE  DATE:  June  1,  1904, 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner.  Assistant  G€:neral 
Counsel.  Office  of  the  General  Counsel. 
Pension  Benefit  Guaranty  Corporation. 
1200  K  Street.  NVV.,  Washington.  DC 
20005.  202-326-^024  (202-326-4179 
for  TTY  and  TDD)  (These  are  not  toll- 
f.'-ee  numbers.) 

SUPPLEMENTARY  INFORMATION:  This  ruli; 
adopts  the  June  1994  interest 
assumptions  to  be  used  under  the 
Pension  Benefit  Guaranty  Corpo:;^t ion's 
("PBGC's")  regulations  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
(29  CFR  part  2619.  the  "single-employer 
H'g  jlation")  and  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal  (29  CFR  part  2676.  the 
"multiemployer  regulation"). 

Part  2619  sets  forth  the  meLhods  for 
valuing  plan  benefits  of  terminating 
single-employer  plans  covered  under 
title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974.  as 
amended  ("ERISA").  Under  ERISA 
section  4041(c),  all  single-employer 
plans  wishing  to  terminate  in  a  dislnjss 
termination  must  value  guaranteed 
benefits  and  "benefit  liabilities,"  i.e.,  all 
benefits  provided  under  the  plan  as  of 
the  plan  termination  date,  using  the 
formulas  set  forth  in  part  2619,  subpart 
C.  (Plans  terminating  in  a  standard 
•  termination  may.  for  purposes  of  the 
Standard  Termination  Notice  filed  with 
PBGC,  use  these  formulas  to  value 
benefit  liabilities,  although  this  is  not 
required.)  In  addition,  when  Ihe  PBG(^ 
terminates  an  underfunded  plan 
involuntarily  pursuant  to  ERISA  section 
4042(a).  it  uses  the  subpart  C  formulas 
to  determine  the  amount  of  the  plan's 
underfunding.  Part  2676  prescribes 
rules  for  valuing  benefits  and  certain 
assets  of  multiemplovor  plans  under 
sections  4219(c)(1)(D)  and  4281(1-)  of 
ERISA. 


Appendix  B  to  part  2619  sets  forth  the 
interest  rates  and  factors  under  the 
single-employer  nigulafion.  Appendix  B 
to  part  2676  sets  forth  the  interest  rates 
and  factors  under  the  multiemployer 
regulation.  Because  these  rates  and 
factors  are  intended  to  reflect  current 
conditions  in  the  financial  and  annuity 
markets,  it  is  necessar)'  to  updiite  the 
rates  and  factors  periodically. 

The  PBGC  issues  two  sets  of  interest 
rates  and  factors,  one  set  to  he  used  for 
the  valuation  of  benefits  to  be  paid  as 
annuities  and  one  set  for  the  valuation 
of  benefits  to  be  paid  as  lump  siuns.  Tlie 
same  assumptions  apply  to  tenninating 
single-employer  plans  and  to 
multiemployer  plans  that  have 
undergone  a  mass  withdrawal.  This 
amendment  adds  to  appendix  B  to  parts 
2619  and  2676  sets  of  interest  rates  and 
factors  for  valuing  benefits  in  a  single- 
employer  plans  that  have  termination 
dates  daring  June  1994  and 
multiemployer  plans  that  have 
undergone  mass  withdrawal  and  have 
valuation  dates  during  June  1994. 

For  annuity  benefits,  the  interest  rates 
will  be  6.70%  for  the  first  25  years 
following  the  valuation  date  and  5.25% 
thereafter.  For  benefits  to  be  paid  as 
lump  sums,  the  interest  assumptions  to 
be  used  by  the  PBGC  will  be  5.25%  for 
the  period  during  which  benefits  are  in 
pay  status.  4.5%  during  the  seven  years 
dirt^ctly  preceding  the  benefit's 
placement  in  pay  status,  and  4.0"'.. 
during  any  other  years  preceding  the 
benefit's  placement  in  pay  status. 
(ERISA  section  205(g)  and  Intirnal 
Revenue  Code  section  417(e)  provide 
that  private  sector  plans  valuing  lump 
sums  not  in  excess  of  S25.000  must  use 
interest  assumptions  at  least  as  generous 
as  those  used  by  the  PBCX:  for  valuing 
lump  sums  (and  for  lump  sums 
e.xceeding  $25.0t30  must  use  interest 
assumptions  at  least  as  genf  rous  as 
120%  of  the  PBGC  intere.st 
assumptions).)  The  above  annuity 
interest  assumptions  represent  an 
increase  (from  those  in  effect  for  May 
1994)  of  20  percent  for  the  first  25  years 
following  the  valuation  dt.tc  and  are 
otherwise  unchanged.  The  lump  sum 
interest  assumptions  are  unchanged 
from  those  in  effect  for  May  1994. 

Generally,  the  interest  rates  and 
factors  under  these  n-gulations  are  in 
effect  for  at  least  one  month.  However, 
the  PBGC  publishes  its  interest 
assumptions  each  month  regardless  of 
whether  tfiey  represent  a  charge  from 
the  previous  month's  assumptions.  Tlje 
assumptions  normally  will  1h;  published 
in  the  Federal  Register  by  the  15th  of 
the  preceding  month  or  as  close  to  that 
date  as  circumstances  nenuit. 
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The  PBGC  has  determined  that  notice 
and  public  comment  on  these 
amendments  are  impracticable  and 
contrary  to  the  public  interest.  This 
finding  is  based  on  the  need  to 
determine  and  issue  new  interest  rates 
and  factors  promptly  so  that  the  rates 
and  factors  can  reflect,  as  accurately  as 
possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  single-employer  plans  whose 
termination  dates  fall  during  June  1994, 
and  in  multiemployer  plans  that  have 
undergone  mass  withdrawal  and  have 
valuation  dates  during  June  1994,  the 
PBGC  finds  that  good  cause  exists  for 
making  the  rates  and  factors  set  forth  in 
this  amendment  effective  less  than  30 
days  after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866,  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 


President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibihty 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 

29  CFR  Part  2619 

Employee  benefit  plans.  Pension 
insurance,  and  Pensions. 

29  CFR  Part  2676 

Employee  benefit  plans  and  Pensions. 

In  consideration  of  the  foregoing, 
parts  2619  and  2676  of  chapter  XXVI. 
title  29,  Code  of  Federal  Regulations,  are 
hereby  amended  as  follows: 

PART  2619— {AMENDED] 

1.  The  authority  citation  for  part  2619 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a).  1302(b)(3). 
1341.  1344.  1362. 

2.  In  appendix  B,  Rate  Set  8  is  added 
to  Table  I.  and  a  new  entry  is  added  to 
Table  II,  as  set  forth  below.  The 
introductory  text  of  both  tables  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  to  Part  2619 — Interest 
Rates  Used  to  Value  Lump  Sums  and 
Annuities 

Lump  Sum  ValuaUons 

In  determining  the  value  of  interest 
factors  of  the  form  v"  "  (as  defined  in 

Table  i 

[Lump  Sum  Valuations) 


§  2619.49(b)(1))  for  purposes  of  applying 
the  formulas  set  forth  in  §  2619.49(b) 
through  (i)  and  in  determining  the  value 
of  any  interest  factor  used  in  valuing 
benefits  under  this  subpart  to  be  paid  as 
lump  sums  (including  the  return  of 
accumulated  employee  contributions 
upon  death),  the  PBGC  shall  employ  the 
values  of  /,  set  out  in  Table  I  hereof  as 
follows: 

(1)  For  benefits  for  which  the 
participant  or  beneficiary  is  entitled  to 
be  in  a  pay  status  on  the  valuation  date, 
the  immediate  annuity  rate  shall  apply. 

(2)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
0<y<n,).  interest  rate  i'.  shall  apply  from 
the  valuation  date  for  a  period  of  y 
years,  thereafter  the  immediate  annuity 
rate  shall  apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  rit 
<  y  <  rii  +  nj),  interest  rate  h  shall  apply 
from  the  valuation  date  for  a  period  of 
y  -  Hi  years,  interest  rate  i,  shall  apply 
for  the  following  nj  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  y 

>  ni  +  772).  interest  rate  ii  shall  apply 
from  the  valuation  date  for  a  period  of 
y  -  ni  -  /i2  years,  interest  rate  h  shall 
apply  for  the  following  nj  years,  interest 
rate  i,  shall  apply  for  the  following  n, 
years;  thereafter  the  imm.ediate  annuity 
rate  shall  apply. 


Rate  set 


For  plans  wiTti  a 
valuation  date 


On  or 
after 


Before 


Immediate 

annuity  rate 

(percent) 


Deferred  annuities  (percent) 


"2 


6-1-94       7-1-94 


5.25        4.50        4.00        4.00 


Annuity  Valuations 

In  determining  the  value  of  interest 
factors  of  the  form  vo  "  (as  defined  in 
§  2619.49  Cb)(l))  for  purposes  of 
applying  the  formulas  set  forth  in 
§  2619.49  (b)  through  (i)  ana  ..- 
determining  the  value  of  any  interest 


factor  used  in  valuing  annuity  benefits 
under  this  subpart,  the  plan 
administrator  shall  use  the  values  of  /, 
prescribed  in  Table  II  hereof. 

The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending 
after  the  effective  date  of  this  part,  the 
interest  rates  (denoted  by  i\,  '2, .  . .  ,  and 


referred  to  generally  as  /,)  assumed  to  be 
in  effect  between  specified  anniversaries 
of  a  valuation  date  that  occurs  within 
that  calendar  month;  those  anniversaries 
are  specified  in  the  columns  adjacent  to 
the  rates.  The  last  listed  rate  is  assumed 
to  be  in  effect  after  the  last  listed 
anniversary  date. 
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Table  II 

[Annuity  VaKiations] 


Fof  valuation  dates  occurring  in  the  month— 


The  values  of  i,  are: 


for  f= 


for  (= 


for  (= 


June' 1994 


.0670 


1-25 


i 


.0525 


>25 


N/A 


N/A 


PAfrr  2676— [AMENDED] 

3.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 

Authority:  29  L'.S.C.  1302(b)  (3).  1399  (c) 

(IKD),  1441(b)(1). 

4.  In  appendix  B,  Rate  Set  8  is  added 
to  T$ble  1.  and  a  new  entry  is  added  to 
Tablb  II.  as  set  forth  below.  The 
introductory  te.xt  of  both  tables  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  to  Part  2676 — Interest 
Rates  Used  to  Value  Lump  Sums  and 
Annuities 

Lump  Sum  Valuations 

In  determining  the  value  of  interest 
factors  of  the  form  V"  "  (as  defined  in 


Rate  set 


Annuity  Valuations 

In  fietnrmining  the  value  of  interest 
factors  of  the  form  V"  "  (as  defined  in 
§267|$.  13(b)(1))  for  purposes  of  applying 
the  formulas  set  forth  in  §  2676.1, 3(bj 
through  (i)  and  in  determining  the  value 
of  anV  interest  factor  used  in  valuing 


§2676.13  (b)  (1))  for  purposes  of 
applying  the  formulas  set  forth  in 
§  2677.13(b)  through  (i)  and  in 
determining  the  value  of  any  interest 
factor  used  in  valuing  benefits  under 
this  subpart  to  be  paid  as  lump  sums, 
the  PBGC  shall  use  the  values  of  j, 
prescribed  in  Table  I  hereof.  The 
interest  rates  set  forth  in  Table  I  shall  be 
used  by  the  PBGC  to  calculate  benefits 
payable  as  lump  sum  benefits  as 
follows: 

(1)  For  benefits  for  which  the 
participant  or  beneficiary  is  entitled  to 
be  in  pay  status  on  the  valuation  date, 
the  immediate  annuity  rate  shall  apply. 

(2)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  0 

<  y<  n/).  interest  rate  i/  shall  apply  from 

Table  I 

(Lump  Sum  Valuations] 


the  valuation  date  for  a  period  of  v 
years;  thereafter  the  immediate  annuity 
rate  shall  apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  n, 
<  y<  nj  +  H}),  interest  rate  /.'  shall  apply 
from  the  valuation  date  for  a  period  of 
}■  -  ni  years,  interest  rate  //  shall  apply 
for  the  following  n,  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  y 

>  n/  +  na).  interest  rate  ij  shall  apply 
from  the  valuation  date  for  a  period  of 
y  -  n/  -  nj  years,  interest  rate  /.>  shall 
apply  for  the  following  n^  years,  interest 
rate  i/  shall  apply  for  the  following  nj 
years;  thereafter  the  immediate  annuity 
rate  shall  apply. 


For  plans  with  a 
valuation  date 


On  or 
atter 


Before 


Immediate 

annuity  rale 

(percent) 


Deferred  annuities  (percent) 


6-1-94       7-1-94 


5.25 


4.50        4.00        4.00 


annuity  benefits  under  this  subpart,  the 
plan  administrator  shall  use  the  values 
of  i,  prescribed  in  the  table  below. 

The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending 
after  the  effective  date  of  this  part,  the 
interest  rates  (denoted  by  i,.  ij and 

TABLLE  II 
[Annuity  Valuattons) 


referred  to  generally  as  i,)  assumed  to  be 
in  effect  between  specified  anniversaries 
of  a  valuation  date  that  occurs  within 
that  r:alendar  month;  those  anniversaries 
are  specified  in  the  columns  adjacent  to 
the  rates.  The  last  listed  rate  is  assumed 
to  be  in  eff(>ct  after  the  last  listed 
anniversary  tlate. 


For  valuation  dates  occurring  in  the  month — 


The  values  of  i,  are: 


fort= 
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Issued  in  Washington.  DC.  on  this  11th  day 
of  .May  199-1. 
Martin  Slate, 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 
|FR  Doc.  94-11826  Filed  5-12-94:  8:45  ami 

BILUNG  CODE  7708-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
(CGD  05-94-012] 

Special  Local  Regulations  for  Marine 
Events;  The  Great  Chesapeake  Bay 
Swim  Event,  Chesapeake  Bay,  MO 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  implementation. 

SUMMARY:  This  notice  implements 
special  local  regulations  for  the  Great 
Chesapeake  Bay  Swim  Event  to  be  held 
on  June  12.  1994.  These  special  local 
regulations  are  needed  to  provide  for  the 
safety  of  participants  and  spectators  on 
the  navigable  waters  during  this  event. 
The  effect  will  be  to  restrict  general 
navigation  in  the  regulated  area  for  the 
safety  of  participants  in  the  swim,  and 
their  attending  personnel. 
EFFECTIVE  DATES:  This  regulation  is 
effective  from  6:30  a.m.  until  1  p.m..  on 
June  12.  19G4. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Phillips.  Chief.  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District.  431  Crawford  Street. 
Portsmouth.  Virginia  23704-.5004  (804) 
398-6204.  or  Commander.  Coast  Guard 
Group  Baltimore  (410)  576-8516. 
DRAFTING  INFORMATION:  The  drafters  of 

.  this  notice  are  QM2  Gregory  C.  Garrison, 
project  officer.  Boating  Affairs  Branch. 
Boating  Safety  Division.  Fifth  Coast 

*■  Guard  District,  and  LT  John  B.  Gately, 
project  attorney,  Fi.th  Coast  Guard 
District  Legal  Staff. 

Discussion: 

Mr  Charles  Nabit,  a  representative  of 
the  March  of  Dimes,  submitted  an 
application  on  November  23.  1993  to 
hold  the  Great  Chesapeake  Bay  Swim 
Event  on  June  12.  1994.  Approximately 
600  swimmers  will  start  from  Sandy 
Point  State  Park  and  swim  between  the 
VVilliimi  P.  Lane  Jr.  Memorial  Twin 
Bridges  to  the  Eastern  Shore.  This  is  the 
type  of  event  contemplated  by  these 
regulations  and  the  safety  of  the 
participants  depends  upon  control  of 
vessel  traffic,  therefore  the  regulations 
in  33  CFR  100.507  are  implemented. 
Durinc  the  swim  itself,  all  vessel  traffic 


will  have  to  be  stopped.  However, 
vessel  traffic  will  be  permitted  to  transit 
the  regulated  area  as  the  swim 
progresses.  As  a  result,  commercial 
traffic  should  not  be  severely  disrupted. 

Dated:  April  9,  1994 
W.  T.  Leland. 

Rear  Admiral.  U.S.  Coast  Cunrd  Commander. 
Fifth  Coast  Guard  District. 

IFR  Doc.  94-11710  Fi't'd  5-12-94,  «:45  am] 

BILLING  CODE  49ia-14-M 


33  CFR  Part  100 
[CGD  05-94-013] 

Special  Local  Regulations  for  Marine 
Events;  The  Start  of  the  Cock  Island 
Race;  Norfolk  Harbor,  Elizabeth  River, 
Norfolk  and  Portsmouth,  VA 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  Implomontafion. 

SUMMARY:  This  notice  implements 
special  local  regulations  for  tlie  start  of 
die  Cock  Island  Race  from  the 
Portsmouth  Seawall  area  of  the 
Southern  Branch  of  the  Elizabeth  River, 
Norfolk  Harbor.  Norfolk  and 
Portsmoudi.  VA  on  July  16.  1994.  The 
sailboats  will  race  to  Hampton  Roads 
and  return.  These  special  local 
regulations  are  needed  to  control  vessel 
traffic  within  the  area  due  to  the 
confined  nature  of  Uie  waterway  and  the 
e.\pected  vessel  congestion  during  the 
starting  of  the  races.  The  effect  will  be 
to  restrict  general  navigation  in  the 
regulated  area  for  the  safety  of 
participants  in  the  races. 
EFFECTIVE  DATES:  This  regulation  is 
effective  from  8:30  a.m.  to  5  p.m..  on 
July  16.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Phillips.  Chief.  Boating 
Affairs  Branch.  Fifth  Coast  Guard 
District  431.  Crawford  Street. 
Portsmouth,  Virginia  23705  (804)  398- 
6204,  or  Commander,  Coast  Guard 
Group.  Hampton  Roads  (804)  483-8563. 

Drafting  Information: 

The  drafters  of  this  notice  are  QM2 
Gregory'  C.  Garrison,  project  officer. 
Boating  Affairs  Branch.  Boating  Safety 
Division.  Fifth  Coast  Guard  District,  and 
LT  Monica  L.  Lombardi.  project 
attorney.  Fifth  Coast  Guard  District 
Legal  Staff. 

Discussion  of  Regulation: 

Ports  Events,  Inc.,  of  Portsmouth, 
Virginia,  submitted  an  application  to 
hold  the  C«x;k  Island  Race.  The  race  will 
consist  of  over  200  sailboats  ranging 
from  22  to  60  feet.  The  sailboats  will  be 
divided  into  several  classes.  Each  class 


will  start  at  ten  minute  intervals  from 
the  Portsmouth  Seawall  area  of  the 
Southern  Branch  of  the  Elizabeth  River. 
Norfolk  Harbor,  Norfolk  and 
Portsmouth,  Virginia  on  July  16.  1994. 
race  to  Hampton  Roads  and  return. 
Because  this  is  the  type  of  event 
contemplated  by  these  regulations,  and 
because  the  safety  of  the  participants 
would  be  enhanced  by  the 
implementation  of  the  special  local 
regulations  for  this  regulated  area,  the 
regulations  in  33  CFR  100.501  are  being 
implemented  for  the  start  of  the  races. 

Dated:  May  2,  1994. 
W.  T.  Leland, 

Rear  Admiral.  U.S.  Coast  Guard  Coiiimandvr. 
Fifth  Coast  Guard  District. 
iKRDoc.  94-11712  Filed  5-12-94;  8:-!5  ami 
BILLING  CODE  4910-14-M 


33  CFR  Part  100 
[CGD  05-94-014] 

Special  Local  Regulations  for  Manne 
Events;  Great  American  Music  Festival 
Fireworks,  Elizabeth  River,  Tov^n  Point, 
Norfolk  and  Portsmouth,  VA 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  Implementation. 

summary:  This  notice  implements 
special  local  regulations  for  the  Great 
American  Music  Festival  Fireworks 
Display  to  be  held  in  the  Waterside  are;i 
of  the  Elizabeth  River  betueen  Nf)rfolk 
and  Portsmouth,  VA.  These  special  local 
regulations  are  needed  to  control  vessel 
traffic  within  the  immediate  vicinity  of 
Waterside  due  to  the  confined  nature  of 
the  waterway  and  the  expected  vessel 
congestion  during  the  event  The  effect 
will  be  to  restrict  general  na\  igation  in 
the  n)gulated  area  for  the  safety  of 
participants  and  spectators. 
EFFECTIVE  DATES:  This  regulation  is 
effective  from  8:30  p.m.  to  11  p  m..  Jiilv 
3,  1994. 

If  inclement  weather  causes  the 
po.stponement  of  the  July  3, 1994 
fireworks  display,  the  regulations  will 
be  in  effect  from  8:30  p.m.  to  11  p.m., 
July  4,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Phillips,  Chief,  Boating 
Affairs  Branch.  Fifth  Coast  Guard 
District.  431  Crawford  Street. 
Portsmouth.  Virginia  23705  (804)  398- 
6204.  or  Commander.  Coast  Guard 
Group  Hampton  Roads  (804)  483-8559. 

Drafting  Information: 

The  drafters  of  Uiis  notice  are  QM2 
Gregory  C.  Garrison,  project  officer. 
Boating  Affairs  Branch.  Boating  Safely 
Division,  Fifth  Coast  Guard  District,  and 
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LT  Monica  L.  Lombardi,  project 
attorney,  Fifth  Coast  Guard  District 
Legal  Staff. 

Discussion  of  Regulation: 

Norfolk  Festevents,  Ltd.  has 
submitted  an  application  to  hold  the 
Great  American  Music  Festival  July  3, 
1994,  in  the  Waterside  area  of  the 
Elizabeth  River.  This  area  is  covered  by 
33  CFR  100.501  and  generally  includes 
the  waters  of  the  Elizabeth  River 
between  Tovm  Point  Park,  Norfolk. 
Virginia,  the  mouth  of  the  Eastern 
Branch  of  the  Elizabeth  River,  and 
Hospital  Point,  Portsmouth,  Virginia. 
Since  this  event  is  of  the  type 
contemplated  by  this  regulation  and  the 
safety  of  the  participants  and  spectators 
viewing  this  event  will  be  enhanced  by 
the  implementation  of  special  local 
regulations  for  the  Elizabeth  River,  33 
CFR  100.501  will  be  in  effect  during  the 
Great  American  Music  Festival.  The 
waterway  will  be  closed  during  the 
fireworks  displays.  Since  the  waterway 
will  not  be  closed  for  an  extended 
period,  commercial  traffic  should  not  be 
severely  disrupted.  In  addition  to 
regulating  the  area  for  the  safety  of  life 
and  property,  this  notice  of 
implementation  also  authorizes  the 
Patrol  Commander  to  regulate  the 
operation  of  the  Berkley  drawbridge  in 
accordance  with  33  CFR  117.1007,  and 
authorizes  spectators  to  anchor  in  the 
special  anchorage  areas  described  in  33 
CFR  110.72aa. 

Daied:  April  20.  1994. 
W.  T.  Leiand, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 

Fifth  Coast  Guard  District. 

IFRDoc.  94-11711  Filed  5-12-94;  8:45  am] 

BILLING  CODE  4910-14-14 


X 


POSTAL  SERVICE 
39  CFR  Part  20 

International  Surface  Air  Lift  Service 

agency:  Postal  Service. 
ACTION:  Final  Rule. 


SUMMARY:  The  Postal  Service  is  adopting 
amendments  to  International  Mail 
Manual,  section  246,  to  allow  customers 
to  use  International  Surface  Air  Lift 
(ISAL)  service  to  mail  small  packets,  a 
type  of  international  mail  that  can  be 
used  to  send  small  quantities  of 
merchandise.  By  allowing  small  packets 
to  be  sent  in  ISAL  shipments,  the  Postal 
Service  is  responding  to  customer 
demand  to  provide  a  way  of  sending 
these  items  that  is  more  economical 
than  regular  airmail  service  and  faster 
than  surface  mail. 


DATES:  Effective  on  May  13,  1994. 
FOR  FURTHER  INFORMATIOH  CONTACT: 
Walter  J.  Grandjean,  (202)  268-5180. 
SUPPLEMENTARY  INFORMATION:  On 
October  27, 1993,  the  Postal  Service 
published  in  the  Federal  Register  (58  FR 
57742)  an  interim  rule  and  request  for 
comment  on  proposed  am.endrnent  to 
section  246  of  the  International  Mail 
Manual  to  allow  small  packets  to  be 
included  in  ISAL  shipments  to  foreign 
countries  where  ISAL  ser\'ice  is 
available. 

ISAL  is  a  bulk  mailing  service  for 
international  shipment  of  publications, 
advertising  mail,  catalogs,  directories, 
books,  and  other  printed  matter.  The 
service  is  available  from  designated 
acceptance  cities  to  approximately  125 
countries.  To  use  ISAL,  a  mailer  must 
send  at  least  50  pounds  of  printed 
matter  at  one  time,  sorted  and  sacked  by 
destination  country.  ISAL  mail  is 
transported  by  air  to  the  destination 
country.  Once  in  the  foreign  country, 
the  mail  is  entered  into  that  country's 
surface  mail  system  for  delivery.  As  a 
result,  ISAL  rates  are  lower  than  those 
for  regular  airmail,  while  service  is 
faster  than  service  for  regular  surface 
mail. 

Many  customers  have  requested 
permission  to  include  small  packets  in 
ISAL  shipments.  Frequently,  these 
requests  occur  because  the  item  being 
mailed  is  classified  as  third-class 
domestically.  Yet.  because  the  item 
contains  something  that  is  not  classified 
internationally  as  printed  matter,  the 
item  may  not  be  sent  through  ISAL. 
Moreover,  since  there  is  no  service 
comparable  to  ISAL  for  small  packets, 
these  customers  are  forced  to  choose 
between  regular  airmail  service  and 
regular  surface  mail  service. 

The  Postal  Service  invited  public 
comment  on  the  interim  rule  by 
November  26,  1993,  and  received  one 
comment. 

The  commenter  asserts  that  the  rates 
for  ISAL  will  not  cover  the  cost  of 
carrying  small  packets  and  that  dutiable 
small  packets  will  cost  Uie  Postal 
Service  more  than  printed  matter,  which 
is  generally  non-dutiable.  The  Postal 
Service  disagrees.  The  Universal  Postal 
Convention  classifies  printed  matter  and 
small  packets  as  AO  [Autres  Objets)  and 
considers  them  together  for  terminal 
dues  purposes.  In  addition,  all  ISAL 
mall  must  be  sorted  and  sacked  by 
destination  country  v/hen  it  is  tendered, 
and  Llie  Postal  Service  processes  ISAL 
sacks  intact.  Consequently,  the  Postal 
Service's  costs  to  process  a  given  weight 
of  ISAL  mail  should  be  the  same 
reganlless  of  whether  the  sack  contains 
printed  matter,  small  packets,  or  a 


combination  of  both.  The  fact  that  a 
higher  percentage  of  small  packets  may 
be  dutiable  does  not  affect  the  Postal 
Service's  costs  to  provide  the  service. 
All  U.S.  origin  mail  entering  another 
country  is  subject  to  customs 
examination  whether  it  is  subject  to 
duty  or  not.  This  cost  is  absorbed  by  the 
country  of  destination  and  is  not 
charged  back  to  the  Postal  Ser\ice. 

The  commenter  also  asserts  that  there 
has  been  no  independent  verification 
that  the  Postal  Service's  ISAL  rates  are 
adequate  to  cover  the  cost  of  the  service 
and  that  the  Postal  Service  should 
submit  its  international  rates  for 
oversight  to  a  body  such  as  the  Postal 
Rate  Commission.  The  Postal  Service 
disagrees.  The  Postal  Service  alone  is 
responsible  for  international  mail 
services,  and  there  is  no  legal 
requirement  that  its  determinations  be 
subject  to  verification  by  any  other 
agency.  The  Postal  Rate  Commission,  in 
particular,  has  no  jurisdiction  over 
international  rates  or  services,  so  any 
study  conducted  by  the  Commission 
would  have  no  legal  significance. 

The  Postal  Ser\ice  has  concluded  that 
the  proposed  amendments,  as  collected, 
would  benefit  users  of  United  Slates 
mail.  No  persuasive  reason  has  been  put 
forward  why  implementation  should  be 
deferred.  Accordingly,  the  Postal 
Service  will  not  defer  implementation  of 
the  final  rjle. 

The  final  text  contains  the  correction 
of  a  citation  which  was  incorrect  in  the 
original  regulations.  In  section  246.941 
of  the  International  Mail  Manual,  the 
reference  to  section  244.5  for  publishers* 
periodicals  is  changed  to  section  244.4. 
This  reference  refers  to  the  makeup  of 
individual  pieces,  not  to  sortation 
requirements  for  publishers'  periodicals. 

List  of  Sub|ects  in  39  CFR  Part  20 

Foreign  relations,  incorporation  by 
reference,  international  postal  services. 

The  Postal  Service  adopts  the 
following  amendments  to  die 
International  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  20.1. 

PART  20— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  20  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  401, 
404.  407.408. 

2.  Chapter  2  of  the  International  Mail 
Manual  is  amended  by  revising  section 
246  to  read  as  follows: 

CHAPTER  2-CONDITKDNS  FOR  MAJLING 
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246    International  Surface  Air  Lift 
(ISAL)  Service 

246.1  Definition 

International  Surface  Air  Lift  (ISAL)  is 
a  bulk  mailing  system  that  provides  fast, 
economical  international  delivery  of 
publications,  advertising  mail,  catalogs, 
directories,  books,  other  printed  matters, 
and  small  packets.  The  cost  is  lovk'er 
than  that  of  airmail,  while  the  service  is 
much  faster  than  ordinary  siurface  mail. 
Customers  take  ISAL  shipments  to 
designated  U.S.  acceptance  cities,  where 
the  mail  is  flown  to  the  foreign 
destinations  and  entered  into  that 
country's  surface  mail  system  for 
delivery. 

246.2  Qualifying  Mail  and  Minimum 
Quantities 

Only  printed  matter  as  defined  in  241 
and  small  packets  as  defined  in  260  that 
meet  all  applicable  mailing  standards 
may  be  sent  in  this  ser\ice.  There  is  a 
minimum  volume  requirement  of  50 
pounds  per  shipment  except  for  the 
direct  shipment  option,  which  requires 
a  minimum  of  750  pounds  to  a  single 
country'  destination.  Mailers  may 
present  sacks  of  pound-rate  and  piece- 
rate  mail  to  meet  minimum  quantity 
retfbirements.  Small  packets  may  not  be 
enclosed  in  M-Bags  and  do  nut  qualify 
for  the  full  service  or  gateway/direct 
shipment  M-Bag  rates. 

246.3  General 

246.31  Availability.  ISAL  service  is 
available  to  the  foreign  countries  listed 
in  Exhibit  246.71.  through  designated 
I'.S.  acceptance  cities. 

246.32  Designated  Acceptance 
Cities.  Exhibit  246.32  shows  cities 
designated  to  accept  ISAL. 

246.4  Special  Services 

Special  services  provided  for  in 
Chapter  3  are  not  available  for  items 
sent  by  ISAL. 

246.5  Customs  Documentation 

See  244.6  and  264.5  for  the 
requirements  for  customs  forms. 

246.6  Permit  or  Customer 
Identification  Number 

Each  mailer  must  have  a  10-digit  ISAL 
permit  number  or  customer 
identification  number.  The  first  five 
digits  are  the  ZIP  Code  of  the  post  office 
where  the  permit  or  customer 
identification  number  is  issued.  The 
second  five  digits  are  separated  from  the 
first  five  by  a  hyphen  and  are  either  the 
customer's  permit  imprint  number  or  a 
sequential  number  issued  by  the  post 
office  of  account.  If  the  permit  imprint 
number  has  fewer  than  five  digits. 


precede  the  permit  number  with  enough 
zeros  to  make  a  five-digit  number.  For 
example,  a  mailer  with  a  permit  imprint 
number  of  29  whose  business  location  is 
in  New  York  City  (10010)  is  assigned  an 
ISAL  permit  number  of  10010-00029. 
This  number  must  be  used  on  Form 
3650.  Statement  of  Mailing-International 
Surface  Air  Lift, 

246.7     Postage 

246.71     Rates 

246.711     Items  Weighing  Over  2 
Ounces.  Postage  is  paid  on  a  per-pound 
basis  by  rate  group.  M-Bags  are  also  paid 
on  a  per-pound  basis  by  rate  group,  even 
if  they  contain  items  weighing  2  ounces 
or  less.  Small  packets  are  ineligible  for 
the  M-Bag  rates  and  may  not  be 
included  in  M-Bags.  Separate  reduced 
rates  are  provided  for  mail  transported 
by  t.he  mailer  to  the  gateway  airport  mail 
facilities  at  New  York  (JFK);  San 
Francisco,  CA;  and  Miami.  FL;  or  when 
direct  shipment  can  be  arranged  from 
one  of  the  acceptance  cities  (see  Exhibit 
246.32). 


Full  service 

Gateway/direct 
shipment 

Rate 

Regu- 
lar 

M-Bag* 

group 

Regu- 
lar 

M-Bag* 

1  

2  

3  

4  

S2.90 
3.25 
3.40 
4.20 

S2.32 
2.60 
2.72 
3.36 

S2.60 
2.95 
3.10 
3.90 

S2.08 
2.36 
2.48 
3.12 

See  Exhibit  2-16.71  for  network  countries 
and  individual  postage  rates. 

'Small  packets  may  not  be  mailed  at  these 
rates. 

24<i.712     Items  Weighing  2  Ounces  or 
Less.  These  ite.^ls  are  subject  to  a  charge 
of  32  cents  per  piece  to  all  countries 
u  here  service  is  available.  Pieces  sent  in 
M-Bags  are  subject  to  the  pound  rates  in 
247.1 1.  Small  packets  are  ineligible  for 
the  M-Bag  rates  and  m.ay  not  be 
included  in  M-Bags.  Mailings  presented 
at  one  of  the  tliree  gateway  offices  or 
under  direct  shipment  arrangements 
receive  a  discount. 

246.713     Direct  Shipment.  Mailers 
may  be  authorized  direct  shipment  rates 
from  the  designated  acceptance  cities 
listed  in  Exhibit  240.32  (e.xcept  Miami. 
FL;  San  Francisco.  CA;  and  AMF-JFK, 
NY)  when  the  Postal  Ser\'ice  can  arrange 
direct  transportation  to  the  destinatio.'i 
countr>'.  To  qualify',  mailers  must 
present  a  minimum  of  750  pounds  to 
each  destination  country.  This  750- 
pound  minimum  may  include  piece-rate 
and  pound-rate  mail.  Mailers  should 
contact  the  postmaster  at  the  designated 
acceptance  city  at  least  14  days  before 
the  first  desired  mailing  date. 
Postmasters  must  contact  the 
distribution  network  office  (DNO)  to 


obtain  a  contract  for  transportation.  If 
the  DNO  cannot  arrange  direct 
transportation,  the  direct  shipment  rate 
does  not  apply.  The  Postal  Service  may 
cancel  direct  shipment  rates  and  service 
when  direct  transportation  is  no  longer 
available. 

246.72     Payment  Methods 

246.721  Items  Weighing  2  Ounces  or 
Less.  The  following  methods  apply  for 
the  payment  of  postage  for  items  that 
weigh  2  ounces  or  less: 

a.  Permit  Imprint.  Mailers  may  use 
permit  imprints  only  with  maiHngs  that 
contain  identical-weight  pieces.  Any  of 
the  permit  imprints  for  printed  matter 
shovm  in  Exhibit  152.3  are  acceptable. 
The  imprint  must  not  denote  "Presort 
Rate."  "Bulk  Rate."  or  "Nonprofit 
Organization."  The  postage  charges  are 
computed  on  Form  3650.  Statement  of 
Mailing-International  Surface  Air  Lift. 
and  deducted  from  the  advanc;e  deposit 
account. 

b.  Postage  Meter.  If  the  maihng 
consists  of  nonidentical-weight  pieces, 
postage  for  the  mailing  must  be  paid  by 
postage  meter  stamp  on  each  piece. 

c.  Permit  Imprints.  Mailers  may  use 
permit  imprint  with  non  identical 
pieces  if  authorized  under  the  postage 
maihng  svstems  in  DMM  P710,  P720,  or 
P730. 

d.  Precanceied  Stamps.  Mailers 
authorized  to  use  precanceied  stamps 
may  use  this  payment  method. 

246.722  Iterns  Weighing  Over  2 
Ounces.  Postage  must  be  paid  by  a 
permit  imprint  subject  to  the  standards 
in  DMM  P040.  Any  of  the  permit 
imprints  for  printed  matter  shown  in 
E.xhibit  152.3  are  acceptable.  The 
impri.it  must  not  denote  "Presort  Rate." 
"Bulk  Rate."  or  "Nonprofit 
Organization."  The  postage  charges  are 
computed  on  Form  3650  and  deducted 
from  the  advance  deposit  account. 

246.723  Direct  Sacks  (M-Bags).  For 
direct  sacks  to  one  addressee.  Tag  158, 
M-Bag  Addressee  Tag,  must  be  cndorseii 
"ISAL  U.S.  Postage  Paid"  or  show  the 
permit  imprint  in  the  space  reserved  for 
postage.  (If  an  M-Bag  is  presented  with 

a  mailing  when  all  other  postage  is  paid 
by  meter,  the  postage  on  the  M-Bag  may 
be  paid  by  a  meter  strip  attached  to  the 
M-Bag  tag.) 

246.73     Form  3650.  Form  3650  is 
required  for  all  ISAL  mailings. 

246.8  Weight  and  Size  Limits 

Any  item  sent  by  ISAL  must  conform 
to  the  weight  and  size  limits  for  the 
types  of  printed  matter  described  in  243 
or  for  small  packets  in  263. 

246.9  Preparation 

246.91     Addressing.  See  122. 
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246.92  Marking.  Items  must  be 
endorsed  with  the  appropriate  markings 
as  shown  in  244.2  for  printed  matter 
and  in  264.2  for  small  packets.  For 
Dublishers'  periodicals  (second-class 
publications),  the  imprint  authorized 
under  244.21d(2)  or  244.21d(3)  may  be 
used  in  place  of  the  "PRINTED 
MATTER-SECOND-CLASS" 
endorsement. 

246.93  Sealing.  Printed  matter  and 
small  packets  sent  by  ISAL  may  be 
sealed  at  the  sender's  option. 

246.94    Makeup 

246.941  Sortation.  All  items" must 
meet  the  makeup  requirements  in  244.4 
for  printed  matter  and  publishers' 
periodicals  and  264  for  small  packets. 
Items  must  be  sorted  to  the  destination 
countfy.  Items  weighing  2  ounces  or  less 
may  not  be  placed  in  sacks  with  items 
weighing  over  2  ounces  unless  mailings 
are  made  under  special  mailing 
programs  (see  247.213). 

246.942  Residue.  Mail  addressed  to 
different  countries  may  not  be 
commingled.  Consequently,  no  residual 
mail  is  allowed  in  an  ISAL  dispatch. 

245.943  Facing  of  Pieces  and 
Packaging.  All  pieces  must  be  faced  in 
the  same  direction  and  packaged  in 
bundles  that  are  securely  tied  or  rubber- 
banded  across  the  length  and  width. 
Pieces  that  cannot  be  bundled  because 
of  their  physical  characteristics  must  be 
placed  loose  in  the  sack. 

246.944  Sacking.  Mail  to  each 
country  must  be  sacked  in  disposable 
gray  plastic  sacks  and  labeled  to  that 
particular  country  with  Tag  155,  Surface 
Airlift  Mail.  The  three  classifications  of 
printed  matter,  as  well  as  sm.all  packets, 
may  be  mi.xed  in  the  same  sack.  The 
combined  weight  of  the  contents  and 
the  sack  may  not  exceed  66  pounds.  Tag 
155  must  show  the  weight  in  kilograms. 
No  minimum  weight  per  sack  applies. 

246.945  Direct  Sacks  to  One 
Addressee  (M-Bags)  for  ISAL.  M-Bags 
may  bo  sent  in  the  ISAL  service  to  all 
countries  except  Ethiopia.  Weight, 
makeup,  sacking,  and  sorting 
requirements  must  conform  to  part  245. 
Tag  158  must  show  the  complete 
address  of  the  addressee  and  the  sender 
and  be  attached  securely  to  the  neck  of 
each  sack.  M-Bags  may  not  contain 
small  packets. 

246.95    Mailer  Notification.  Mailers 
wanting  to  mail  shipments  that  weigh 
over  750  pounds  but  not  eligible  for 
direct  shipment  rates,  must  notify  the 
ISAL  coordinator  at  the  acceptance  city 
at  least  4  days  before  the  planned  date 
of  mailing.  Specific  country  information 
and  weight  per  country  must  be 
provided.  No  prior  notification  is 


required  for  mailers  with  750  pounds  or 

less. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

Exhibit  246.32.  Designated  ISAL 
Acceptance  Cities 

Akron.  OH* 
Albany.  NY 
Albuquerque,  NM 
.\nchorage,  AK 
.Atlanta,  GA 
Austin,  TX 
Baltimore,  MD 
Bellmawr,  NJ* 
Billings,  MT 
Birmingham,  AL 
Bismarck,  ND 
Boise,  ID 
Boston.  MA 
Buffalo,  NY 
Burlington,  VT 
Charleston,  SC 
Charlotte,  NC 
Chicago,  IL 
Cincinnati,  OH 
Cleveland,  OH 
Colorado  Springs,  CO* 
Columbia,  SC 
Columbus.  OH 
Dallas/Ft.  Worth.  TX 
Dayton.  OH 
Denver,  CO 
Des  Moines,  lA 
Detroit,  MI 
Duluth.  MN 
El  Paso.  TX 
Erie.  PA* 
Eugene,  OR 
Florence,  SC 
Grand  Rapids,  MI 
Greensboro,  NC 
Greenville,  SC 
Harrisburg,  PA 
Hartford,  CT 
Honolulu,  HI 
Houston,  TX 
Huntsville,  AL* 
Indianapolis,  IN 
Jackson,  MS 
Jacksonville,  FL 
Jersey  City,  NJ 
Kalamazoo,  Ml* 
Kansas  Citv,  MO 
Knoxville.TN* 
Las  Vegas.  NV 
Little  Rock.  AR 
Long  Beach.  CA* 
Los  Angeles.  CA 
Louisville,  KY 
Memphis,  TN 
.Miami,  FL 
Midland.  TX 
Milwaukee,  WI 
Minneapolis/St.  Paul,  M.N 
Mount  Vernon,  NY* 
MvTtle  Beach,  SC 


Nashville.  TN 
rJew  Haven,  CT" 
New  Orleans,  LA 
New  York.  NY 
Norfolk,  VA 
Oklahoma  City,  OK 
Omaha.  NE 
Orlando,  FL 
Pittsburgh,  PA 
Philadelphia,  PA 
Providence,  RI 
Phoenix,  AZ 
Portland,  OR 
Raleigh,  NC 
Richmond,  VA 
Rochester,  NY 
Sacramento,  CA 
St.  Louis.  MO 
Salt  Lake  City,  UT 
San  Antonio,  TX 
San  Diego,  CA 
San  Francisco,  CA 
San  Juan. PR 
Santa  Ana.  CA* 
Seattle,  WA 
Sioux  Falls.  SD 
Spokane.  WA* 
Syracuse.  NY 
Tampa.  FL 
Toledo.  OH* 
Tucson.  AZ 
Tulsa.  OK 
Washington,  DC 
Wichita.  KS 

|FR  Doc.  94-11685  Filed  5-12-94;  8:45  ainl 

BltLING  CODE  7710-12-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-932-4210-06;  AA-40482) 

43  CFR  Public  land  order  7042 

Opening  of  Land,  Under  section  24  of 
the  Federal  Power  Act,  In  the 
Departmental  Order  Dated  May  14, 
1929,  as  Amended,  Which  Established 
Powersite  Classification  No.  221; 
Alaska 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 


*  Provisional  Cities. 


SUMMARY:  This  order  opens,  subject  to 
the  provisions  of  section  24  of  the 
Federal  Power  Act.  approximately  575 
acres  of  National  Forest  System  land 
withdrawTi  by  a  Departmental  order 
which  established  Powersite 
Classification  No.  221  at  Baranof  Lake. 
This  action  will  permit  conveyance  of 
the  land  to  the  State  of  Alaska,  if  such 
land  is  othenvise  available,  and  retain 
the  water  power  rights  to  the  United 
States.  Any  land  described  herein  that  is 
not  conveyed  to  the  State  will  be  subject 
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to  the  terms  and  conditions  of  the 
nationed  forest  reservation  and  any  other 
withdrawal  of  record. 

EFFECTIVE  DATE:  May  13.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sue  A.  Wolf.  BLM  Alaska  State  Office. 
222  W.  7th  Avenue.  No.  13.  Anchorage. 
Alaska  99513-7599.  907-271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
24  of  the  Federal  Power  Act  of  June  10. 
1920.  as  amended.  16  U.S.C.  818  (1988). 
and  pursuant  to  the  determination  by 
the  Federal  Energy  Regulatory 
Commission  in  DVAK-145,  it  is  ordered 
as  follows: 

1.  At  10  a.m.  on  May  13. 1994.  the 
following  described  land  withdravvTi  by 
a  Departmental  Order  dated  May  14, 
1929.  which  established  Powersite 
Classification  No.  221.  will  be  opened  to 
permit  conveyance  to  the  State  of 
Alaska  subject  to  the  provisions  of 
section  24  of  the  Federal  Power  Act  as 
specified  by  the  Federal  Energy 
Regulatory  Commission  in 
determination  DVAK-145,  and  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law: 

Copper  River  Meridian 

Tongass  National  Forest 

All  lands  below  an  altitude  of  210  feet 
above  sea  level  adjacent  to  Baranof  Lake 
and  the  stream  which  is  its  outlet  and 
included  in  the  State  of  Alaska  selection 
application  AA-53101  located  within: 

T.  55  S.,  R.  66  E..  unsurv-eyed. 

Sec.  24. 
T.  55  S..  R.  67  E..  partly  unsurveytd. 

Sees.  17  to  20.  inclusive,  und  sec.  30. 

The  area  dtscribed  contains  approximately 
575  acres. 

2.  The  State  of  Alaska  application  for 
selection  made  under  section  6(a)  of  the 
Alaska  Statehood  Act  of  July  7.  1958,  48 
U.S.C.  note  prec.  21  (1988)  and  under 
Section  906(e)  of  the  Alaska  National 
Interest  Lands  Conservation  Act.  43 
U.S.C.  lR35(c)  (1988).  becomes  effective 
without  further  action  by  the  State  upon 
pubhcation  of  this  public  land  order  in 
the  Federal  Register,  if  such  land  is 
otherwise  available.  Land  not  convened 
to  the  State  will  be  subject  to  the  terms 
and  conditions  of  the  Tongass  National 
Forest  reservation.  Section  24  of  the 
Federal  Power  Act.  and  any  other 
withdrawal  of  record. 

Dated;  April  22. 1994. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

|FR  Doc.  94-11671  Filed  5-12-94;  6:45  ami 

BILLING  CODE  «310-^A 


[OR-943-4210-06;  GP4-056;  ORE-012693] 

43  CFR  Public  Land  Order  7043 

Modification  of  Public  Land  Ofxler  No. 
5490,  as  Amended  by  Public  Land 
Order  No.  5542;  Oregon 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  establishes  a  20- 
year  term  for  a  pubhc  land  order  which 
withdrew  approximately  243.000  acres 
of  public  lands  for  multiple  use 
management.  This  order  will  also  open 
the  lands  to  surface  entry,  except  to 
agricultural  entr)'.  The  lands  have  been 
and  remain  open  to  mining  and  mineral 
leasing.        ^ 

EFFECTIVE  D.<.TE:  Junf  13.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Kauffman.  BLM  Oregon/ 
Washington  State  Office.  P.O.  Box  2965. 
Portland.  Oregon  97208-2965.  503-280- 
7162. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988).  it  is  hereby  ordered  as 
follows: 

1.  The  Public  Land  Order  No.  5490 
dated  February  12.  1975.  as  amended  by 
Public  Land  Order  No.  5542  dated 
September  23.  1975,  is  hereby  modified 
to  open  the  lands  to  all  forms  of 
discretionary'  appropriation,  except  the 
agricultural'land  laws  (43  U.S.C.  321- 
323  (1988).  as  amended,  and  25  U.S.C. 
334  (1988)).  and  to  expire  20  years  from 
the  effective  date  of  this  order  unless,  as 
a  result  of  a  review  conducted  before  the 
expiration  date  pursuant  to  section 
204{f]  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714(0  (1988).  the  Secretary-  determines 
that  the  withdrawal  shall  be  extended 
insofar  as  it  affects  the  following 
described  lands: 

Willamette  Meridian 

All  public  lands  in  and  west  of  Range 
8  East  and  all  lands  within  that  area 
which  hereinafter  become  public  lands, 
except  revested  Oregon  and  California 
Railroad  Grant  Lands. 

The  areas  described  aggregate 
approximately  243,000  acres  in  Benton. 
Clackamas.  Clatsop.  Columbia.  Coos. 
Curry,  Douglas.  Jackson.  Josephine. 
Klamath.  Lane.  Lincoln.  Linn.  Marion. 
Multnomah.  Polk.  Tillamook. 
Washington,  and  Yamhill  Counties. 

2.  At  8:30  a.m.  on  June  13. 1994.  the 
lands  described  above  will  be  opened  to 
the  operation  of  the  public  land  laws, 
except  the  agricultural  land  laws  (43 


U.S.C.  321-323  (1988).  as  amended,  and 
25  U.S.C.  334  (1988)).  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  8:30  a.m.  on  June 
13.  1994.  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

Dated:  April  22, 1994. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior 
[FR  Doc.  94-11670  Filed  5-12-94;  8:45  ami 

BILLmC  CODE  431&-33-M 


[CO-532-4210-06;  COC-28611.  COG  28633] 

43  CFR  Public  Land  Order  7044 

Revocation  of  Secretarial  Order  Dated 
August  20, 1915,  Which  Established 
Powersite  Reserve  No.  496,  and 
Secretarial  Order  Dated  January  IS, 
1926,  V;hlch  Established  Powersite 
Classification  No.  127;  Colorado 

AGENCY;  Bureau  of  Land  Management. 

Interior. 

action:  Public  land  order. 

SUMMARY:  This  order  revokes  two 
Secretarial  orders,  which  established 
Powersite  Reser^'e  No.  496,  and 
Powersite  Classification  No.  127.  in 
their  entireties  and  opens  1.647.47  acres 
to  such  forms  of  disposition  as  may  by 
law  be  made  of  National  Forest  System 
lands.  The  Forest  Service  has  requested 
this  action  to  allow  for  disposal  of  the 
lands  under  the  Small  Tracts  Act.  These 
lands  are  no  longer  needed  for 
waterpower  purposes.  The  lands  have 
been  open  to  mining  under  the 
provisions  of  the  Mining  Claims  Rights 
Restoration  Act  of  1955.  and  these 
provisions  are  no  longer  required.  The 
lands  have  been  and  will  remain  open 
to  mineral  leasing. 
EFFECTIVE  DATE:  June  13.  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius.  BLM  Colorado  State 
Office,  2850  Youngfield  Street. 
Lakewood,  Colorado  80215-7076.  303- 
239-3706. 

By  virtue  of  the  authority  vested  in 
the  Secretary'  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  Secretarial  Order  dated  August  20, 
1915.  which  established  Powersite 
Reserve  No.  496,  and  Secretarial  Order 
dated  January  15,  1926.  which 
established  Powersite  Classification  No. 
127,  are  hereby  revoked  in  their 
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entireties.  This  revocation  will  affect  the 
following  described  lands: 

Aropaho  National  Forest 

6th  Principal  Meridian 
T.  1  S.,  R  71  VV.. 

Sec.  4,  lots  5,  6,  10,  11,  and  12; 

Sec.  5.  lots  90.  91,  94.  96,  101,  and  102; 

Sec.  6.  lots  40,  44,  45.  46,  and  47; 

Sec.  7,  lots  28.  29,  and  35.  and  SVV'aXE'A; 

Sec.  8,  lots  2,  4,  and  5; 

Sec.  9.  WVzNEv*.  SE'-hNEv,.  and  MV'A; 

Sec.  10.  SVV'ANW'/.; 

Sec.  ll.EVaSEV*. 
T.  1  S..R.  72  W., 

Sec.  1,  lots  23  to  34,  inclusive,  and 

SE'A-SE'A; 

Sec.  2.  lots  5  to  14,  inclusive; 

Sec.  9.  lot  1; 

Sec.  12,  lots  3.  4.  exclusive  of  patented 
lands. 
T.  t  N.,  R.  71  W., 

3ec.  34.  lot  9  and  SEV4S\VV«. 

The  areas  described  aggregate 
approximately  1,647.47  acres  of  National 
Fcnest  System  lands  in  Boulder  County. 

2.  At  9:00  a.m.  on  June  13.  1994  the 
lands  described  in  paragraph  1  will  be 
open  to  such  forms  of  disposition  as 
may  by  law  be  made  of  National  Forest 
System  lands,  subject  to  valid  e.xisting 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  The  lands  have  been 
open  to  mining  under  the  provisions  of 
the  Mining  Claims  Rights  Restoration 
Act  of  1955.  30  U.S.C.  621  (1988).  and 
these  provisions  are  no  longer  required. 

Dated:  April  22,  1994. 
Bob  Armstrong, 

Afifistjnt  Secretary  of  the  Interior 
[FR  Doc.  94-1 1669  Filed  5-12-94;  8:45  am! 
BILlMG  CODE  431(Kia-M 


[A2-93O-4210-06;  AZA-13401.  AZA-13406, 
AZA^39I 

43  CFR  Public  Land  Order  7045 

Partial  Revocation  of  Secretarial 
Orders  Dated  Octot>er  22,  1919,  and 
March  14, 1929,  and  Executive  Order 
No.  8685;  Arizona 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 


SUMMARY:  This  order  partially  revokes 
the  Secretarial  orders  dated  October  22. 
1919.  and  March  14,  1929,  and 
Executive  Order  No.  8685.  insofar  as 
they  affect  3.75  acres  of  pubHc  land 
withdrawn  for  the  Colorado  River  and 
Yuraa  Storage  Projects  and  the  Imperial 
National  Wildlife  Refuge.  The  land  is  no 
longer  serving  the  purposes  for  which  it 
was  withdrawm,  and  the  revocation  is 
needed  to  permit  disposal  of  the  land  to 


the  State  of  Arizona  as  partial 
compensation  in  a  condemnation  action 
under  Title  V  of  the  Arizona-Idaho 
Conservation  Act  of  1988. 16  U.S.C. 
460XX  (1988).  commonly  referred  to  as 
the  Santa  Rita  Legislation.  This  action 
will  open  the  land  to  mineral  leasing 
and  surface  entry  and  mining,  unless 
closed  by  other  withdrawals  or 
segregations  of  record. 
EFFECTIVE  DATE:  June  13.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Mezes.  BLM  Arizona  State  Office,  P.O. 
Box  16563.  Phoenix.  Arizona  85011. 
602-650-0509. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  bv  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988).  and  the  National  Wildlife 
Refuge  System  Administration  Act  of 
October  15,  1966,  16  U.S.C.  668dd 
(1988),  as  amended,  it  is  ordered  as 
follows: 

1.  The  Secretarial  Orders  dated 
October  22,  1919.  and  March  14,  1929. 
which  withdrew  land  for  the  Bureau  of 
Reclamation's  Colorado  River  and  Yuma 
Storage  Projects  and  Executive  Order 
No.  8685,  which  withdrew  land  for  the 
Fish  and  Wildlife  Service's  Imperial 
National  Wildlife  Refuge,  are  hereby 
revoked  insofar  as  they  affect  the 
following  described  land: 

Gila  and  Salt  River  Meridian 
T.  5  S.,  R.  22  VV., 

Sec.  13,  WViVV'/jNE'ASW'ASW'^SEv* 

EVzEVi.NVV'ASW'ASW'ASE'A, 
\V  Vj VV  V.,E ViN \V V, SVV  'aSE 'A ,  and 
E  '/:f  E  VjVV  V.iNVV'/«SVVV4SE «/«. 

The  area  described  contains  3.75  acres  in 
Yuma  County. 

2.  At  10  a.m.  on  June  13,  1994.  the 
land  v.ill  be  opened  to  the  operation  of 
the  public  land  laws  generally,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on  June 
13,  1994  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

3.  At  10  a.m.  on  June  13,  1994  the 
lands  will  be  opened  to  location  and 
entrj'  under  the  United  States  mining 
laws  aiid  to  the  operation  of  the  mineral 
leasing  laws,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  lajids  described  in  this  order  under 
the  general  mini.ng  laws  prior  ;o  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 


under  30  U.S.C.  38  (1988).  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  April  22,  1994. 
Bob  Armstrong, 

Assistant  Secretary-  of  the  Interior. 

(PR  Doc.  94-11668  Filed  5-12-94;  8:45  ami 

BILLINO  COOC  «310-32-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  311 

Federal  Employee  Emergency 
Identification  Card 

CFR  Correction 

In  title  44  of  the  Code  of  Federal 
Regulations,  revised  as  of  October  1, 
1993,  the  text  for  part  311  should  be 
removed  and  the  part  number  reser\'ed. 

BILLING  CODE  1 505-01 -0 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0.  1,95 
[FCC  94-99] 

Implement  Competitive  Bidding  for 
Interactive  Video  and  Data  Services 
(IVDS) 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  has  adopted 
a  Fourth  Report  and  Order  to  authorize 
procedures  for  auctioning  licenses  in 
the  I\T)S.  This  action  implements  new 
section  309(i)  of  the  Communications 
Act  of  1934.  as  amended.  This  will 
permit  the  Commission  to  employ 
competitive  bidding  procedures  to 
choose  from  among  two  or  more 
mutually  exclusive  applications  for 
initial  license. 

EFFECTIVE  DATE:  June  13,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eric  Malinen,  (202)  632-6497,  Private 
Radio  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Fourth 
Report  and  Order.  FCC  94-99,  adopted 
April  20,  1994,  and  released  May  10, 
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1994.  The  full  text  of  this  Fourth  Report 
and  Order  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center, 
room  230, 1919  M  SUeet  N\V., 
Washington,  DC.  The  complete  text  may 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  Inc..  2100  M 
Street,  suite  140,  Washmgton.  DC 
20037,  telephone  (202)  857-3800. 

SUMMARY  OF  ORDER 

I.  Introduction 

1.  On  March  8.  1994,  the  Commission 
adopted  a  Second  Report  and  Order  in 
this  proceeding  {Second  Report  and 
Order) '  establishing  general  rules  and 
procedures  governing  competitive 
bidding  for  radio  spectrum  (auctions). 
The  Second  Report  and  Order  identified 
the  types  of  services  and  licenses  that 
may  be  subject  to  auctions,  described  a 
menu  of  competitive  bidding  methods, 
and  adopted  generic  auction 
procedures.  The  Commission  stated  that 
specific  competitive  bidding  niles  for 
licensing  individual  ser\'ices  would  be 
addressed  in  subsequent  Reports  and 
Orders.  This  Fourth  Report  and  Order 
establishes  rules  and  procedures  for 
auctioning  Ucenses  in  the  Interactive 
Video  and  Data  Service  (rVT)S).z 

2.  In  this  Fourth  Report  and  Order,  we 
find  that  the  value  of  IVDS  licenses  is 
not  expected  to  be  sufficiently  high  to 
justify  the  use  of  simultaneous  multiple 
round  bidding.  We  therefore  conclude 
that  the  auction  methods  most 
appropriate  to  the  fVDS  are  oral  bidding 
(open  outcry)  and  single  round  sealed 
bidding.  We  also  establish  rules  and 
procedures  to  deter  possible  abuses  of 
the  bidding  and  licensing  procedures. 
Last,  v.e  establish  preferences  for  small 
businesses  and  businesses  owned  by 
minorities  or  women  to  enhance  their 
participation  in  the  competitive  bidding 
process  and  in  the  provision  of  I\T)S 
system  offerings. 

II.  Backgroiuid  and  Auction  Eligibility 

3.  The  IVDS  is  a  point-to-multipoint, 
multipoint-to-point,  short  distance 


1  Secor.d  Report  and  Order  in  PP  Docket  No.  93- 
253.  FCC  94-61.  released  April  20.  1994  (Second 
Repo.-t  and  Order!.  On  February  3.  1994.  we 
adopted  the  First  Report  and  Order  in  this 
proceeding,  which,  pursuant  to  47  U.S.C. 
309ii)(4)(C).  prescribed  transfer  disclosure 
requirements  with  respect  to  licenses  or  perrr.its 
awarded  bv  random  selection.  First  Report  and 
Order  in  PP  Docket  No.  93-253,  FCC  94-32 
(released  February  4. 1994).  petitions  for 
reconsideration  pendicg. 

:  Concurrent  with  this  Fourth  Report  and  Order, 
we  are  adopting  a  Third  Report  and  Order.  FCC  94- 
98.  in  this  docket  Midressing  the  specific 
cofT^petitive  bidding  rules  and  procedures  for 
"narrowband"  Persojuil  Communications  Servicea 
(PCS). 


communications  service  in  which 
Ucensees  may  provide  information, 
products,  or  services  to  individual 
subscribers  located  at  fixed  locations  in 
the  service  area,  emd  subscribers  may 
provide  responses.^  The  rules  governing 
rVDS  were  adopted  in  1992  in  Gen. 
Docket  No.  91-2. <  In  that  proceeding, 
the  Commission  decided  to  define 
specific  service  areas  and  license  rVT)S 
charmels  in  these  areas  on  an  exclusive 
basis.  As  so  defined,  the  fVDS  has  734 
service  areas,  with  two  licenses  of  500 
kilohertz  each  (218.0-218.5  and  218.5- 
219.0  MHz)  available  in  each  aroa.s  In 
the  event  of  mutually  exclusive 
applications  e  for  license,  the 
Comm'ssion  decided  in  that  earlier 
proceeding  to  use  the  lottery  processes 
specified  in  our  rules.^ 

4.  The  Onmibus  Budget 
Reconciliation  Act  of  1993  (Budget 
Act)  8  added  a  new  Section  309(j)  to  the 
Communications  Act  of  1934,  as 
amended  (Communications  Act).«  to 
permit  the  Commission  to  employ 
competitive  bidding  procedures  to 
choose  from  among  two  or  more 
mutually  exclusive  accepited 
applications  for  initial  license.  In  the 
Notice  of  Proposed  Rule  Making  in  this 
proceeding,  we  stated  that  "the 
principal  use  of  I\T3S-allocated 
spectrum  is  reasonably  likely  to  involve 
the  licensee  receiving  compensation 
from  subscribers  for  communications 
services."  and  therefore  proposed  to 
subject  IVDS  to  competitive  bidding.'" 


'  .Service  offerings  tr.ight  include  subscriber 
opportunities  to  provide  real-time  responses  to 
educational  and  pay-per-view  prosramming. 
commercial  data  applications  such  as  home 
banking,  and  the  downloading  of  data.  See  Report 
and  Order  in  Gen.  Docket  No.  91-2.  7  FCC  Red 
1630.  1630  1  2.  1637  %  54  (1992). 

«  Report  and  Order,  supra  note  3;  see  47  CM<  part 
95.  Subpart  F. 

"  See  47  CF.R.  §§  95.803.  95.853.  IVDS  service  or 
market  ar«as  are  defined  in  terms  of  the  734  cellular 
system  serv ice  areas.  S«"  Public  Notice.  Report  No. 
92-40,  released  January  24.  1992;  47  CF.R.  22.903 
(ci-lluiar).  Many  of  these  service  areas  cover  rural 
or  remote,  sparsely  populated  areas. 

•  The  Commission,  in  general  "considers  two  or 
mo.-e  applications  to  be  'mutually  exclusive'  if  their 
conflicts  are  such  that  the  grant  of  one  application 
would  effectively  preclude,  by  reason  of  harmful 
electrical  interference,  the  grant  of  one  or  more  of 
the  other  applications."  Second  Report  and  Order 
at112n.  5. 

'Spe  47  CFR  1.972  (1992).  On  September  15. 
1993.  a  lottery  for  nine  fVDS  markets  was 
conducted.  This  lottery  was  permitted  under  the 
Budget  Act  described  below,  the  pertinent 
applicaticns  having  been  accepted  for  Cling  by  the 
Commission  prior  to  July  26,  1993.  See  Budget  .\ct. 
infra  note  8.  $  6002(e). 

»Pub.  L.  No.  103-66.  Title  \T,  §  6002(a).  107  StaL 
312,  387  (1993)  (Budget  Act);  see  H.R.  Cocl.  Rep. 
No.  213,  103d  Cong..  1st  Sess.  480-89  (1993), 
reprinted  in  1993  U.S.  Code  Cong.  &  Admin.  News 
1169-78. 

»47  U.S.C  151-713. 

>08  FCC  Red  763S.  7659  1 143  (1993);  see 
generally  47  U.S.C  §  309(i)(2). 


Following  our  subsequent  review  of 
comments  and  reply  comments,  we 
concluded  that  WDS  should  be  subject 
to  auctions. n  In  this  Fourth  Report  and 
Order  we  have  attempted  to  design 
IVOS  auction  rules  and  procedures  that 
meet  Congressional  objectives. 12  We 
believe  that  these  objectives  are 
embodied  in  two  basic  Commission 
policy  goals:  promoting  economic 
grouih.  and  enhancing  access  to 
telecom.munications  service  offerings  for 
consumers,  procedures,  and  new 
entrants.  >3 

III.  Competitive  Bidding  Design 

5.  As  noted,  we  have  determined  that 
mutually  exclusive  IVDS  applications 
are  subject  to  auctions.  We  must, 
therefore,  identify'  the  methodology  and 
procedure  we  will  use  to  auction  the 
licenses.  We  do  so  in  the  paragraphs 
below,  pursuant  to  Section  309(j)(3)  of 
the  Communications  Act  and  based  on 
the  record  in  this  proceeding. '*  As 
described  below,  some  further  details 
about  specific  competitive  bidding 
procedures  will  be  provided  later  by 
Public  Notice(s).is 

A.  General  Competitive  Bidding  Designs 

6.  The  Second  Report  and  Order 
established  the  criteria  to  be  used  in 
selecting  the  auction  design  method  for 
each  auctioneble  service.  Generally,  we 
concluded  that  awarding  licenses  to 
those  parties  that  value  them  most 
highly  will  foster  Congress'  poUcy 
objectives.  In  this  regard,  we  noted  that 
because  a  bidder's  ability  to  introduce 
vahiable  new  ser\'ices  and  to  deploy 
them  quickly,  intensively,  and 
efficiently  increases  the  value  of  the 
license  to  tliat  bidder,  an  auction  design 
that  awards  licenses  to  those  bidders 
who  are  willing  to  pay  the  highest  bid 
tends  to  promote  the  development  and 
rapid  deplo>'ment  of  new  services  and 
the  efficient  and  intensive  use  of  the 
spectrum. 


1 1  Second  Report  and  Order  at  t1 49-53 

12  47  U.S.C  S309(jH3). 

1 '  Second  Report  and  Order  at  t1 3-7. 

'■•We  received  con-jnents  or  reply  comirer.ts  on 
auctioning  licenses  in  the  I\T)S  from  the  following: 
American  Group  (American);  Quentin  L.  Breen 
(Breen);  Chase  McNully  Group,  Inc.  (Chase):  EON 
Corporation  (EON)  [ex  parte  f:ling^):  Independent 
Cellular  Consultants  (ICC);  Andrea  L.  Johnson 
(Johnson);  Kingswood  Associates  (Kinj-swood). 
N'\T^EX  Corporation  (N^'NEX):  Radio  Telecom  and 
Technology.  Inc.  (RTT);  Harry  Stevens.  Jr.  (Stevens); 
and  Richard  L.  Vega  Group  (RLV).  Of  these.  five- 
American  (reply  comment  at  23-25),  Ki.ngswood 
(reply  comment  at  23-25).  NYNEX  (comment  at  11). 
Stevens  (reply  comment  at  1).  and  RLV  (comment 
at  11-14)— commented  in  this  context  only  on 
whether  I\'DS  should  be  subject  to  auctions,  an 
issue  we  addressed  in  the  Second  Report  and  Order 
See  13,  (upra. 

"The  Public  Notice(s)  %vUl  be  issued  by  either 
the  Commission  or  the  Private  Rudio  Bureau. 
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7.  We  concluded  that  where  the 
licenses  to  be  auctioned  are 
interdependent  (that  is.  either 
substitutes  for,  or  complements  to,  each 
other)  and  their  value  is  expected  to  be 
high,  "simultaneous  multiple  round" 
auctions  would  best  achieve  the 
Commission's  goals  for  competitive 
bidding.16  We  also  noted  that 
simultaneous  multiple  round  bidding  is 
more  complex  for  bidders  and  may  be 
administratively  more  expensive  than 
other  auction  methods  we  may  select, 
and  indicated  that  we  would  use  this 
design  only  in  instances  where  the 
expected  value  of  the  licenses  to  be 
auctioned  is  high  relative  to  the  costs  of 
conducting  a  simultaneous  multiple 
round  auction.i7 

8.  In  the  Second  Report  and  Order  we 
stated  our  intention  to  tailor  the  auction 
design  to  fit  the  characteristics  of  the 
licenses  to  be  awarded.  We  noted  that 
simultaneous  multiple  round  auctions 
may  not  be  appropriate  for  all 
licenses.  18  The  less  the  interdependence 
among  licenses,  the  less  the  beneQt  to 
auctioning  them  simultaneously.  To  the 
extent  that  simultaneous  auctions  are 
more  costly  and  complex  to  run,  we 
indicated  that  we  may  choose  a 
sequential  auction  design,  including 
sequential  oral  auctions,  when  there  is 
little  interdependence  among  individual 
licenses. 

$.  We  further  explained  that  when  the 
values  of  particular  licenses  to  be 
auctioned  are  low  relative  to  the  costs 
of  conducting  a  simultaneous  multiple 
round  auction,  we  may  consider  auction 
designs  that  are  relatively  simple,  with 
low  administrative  costs  and  minimal 
costs  to  the  auction  participants.  We 
noted  that  as  the  value  of  licenses 
decreases,  and  thus  the  benefits  of 
simultaneous  multiple  round  bidding 
diminish  relative  to  the  cost  and 
complexity  of  such  auctions,  a  less 
complex  auction  method  mav  be  more 
suitable.  For  example,  with  large 
numbers  of  low  value  licenses  we  noted 
that  we  may  decide  that  it  is  preferable 
to  implement  a  low  cost  auction  method 
such  as  single  round  sealed  bidding  to 
minimize  cost  and  expedite  the 
licensing  process. 

10.  Last,  in  the  Second  Roport  and 
Order  we  noted  that  Congress  directed 
us  to  "design  and  test  multiple 
alternative  methodologies  under 


'"See  Second  Report  and  Order  at  1^  lOft-ni. 
Wiih  this  method,  all  licenses  or  elates  of  licenses 
are  suctioned  at  once,  using  multiple  rounds,  and 
the  bidding  continues  until  bidding  activity 
subsides.  Thus,  bidders  may  repeatedly  "top"  the 
previously  high  bids.  See  id.  at  11 82.  86. 

■'^W.  atllll. 

"f/U.  at1112. 


appropriate  circumstances."  '^  Thus, 
where  appropriate,  we  intend  to  choose 
bidding  methods  other  than 
simultaneous  multiple  round  auctions 
and  periodically  reevaluate  the 
effectiveness  of  all  methods  utilized. 

B.  I\'DS  Competitive  Bidding  Design 

11.  We  find  that  the  generally 
preferred  method  of  simultaneous 
multiple  round  auctions  is  not  the  most 
appropriate  for  IVDS,  and  that  IVDS  also 
presents  a  good  opportunity  to  test  less 
complex  alternative  procedures.  As 
discussed  below,  of  the  auction  methods 
described  in  the  Second  Report  and 
Order,  oral  bidding  (open  outcrv)  and 
single  round  sealed  bidding  appear  best 
suited  to  the  IVDS.  Both  are  relatively 
inexpensive  for  the  Commission  to 
administer,  and  the  costs  of 
participation  by  bidders  are  fairly  low. 
Moreover,  both  have  the  advantage  of 
being  relatively  simple  for  bidders  to 
understand  and  also  generally  can  be 
completed  quickly.  Thus,  these  methods 
are  likely  to  promote  the  statutory  goal 
of  rapid  implementation  of  senice  to 
the  public. 20  We  therefore  adopt  these 
two  methods  to  auction  FVDS  licenses.^i 

12.  The  IVDS  offers  two  500  kilohertz 
channels  (frequency  segments  A  and  B) 
in  each  of  734  service  areas,  and  the 
aggregation  of  both  channels  in  a  market 
is  not  permitted.  While  there  may  be 
some  dr>gree  of  interdependency  among 
the  rVDS  licenses  for  geographically 
contiguous  areas,22  we  do  not  believe 
that  it  is  great  enough  to  justifv'  the 
greater  costs  and  administrative 
complexities  associated  with  holding  a 
simultaneous  multiple  round  auction. ?s 
Last,  with  large  numbers  of  IVDS 
licenses  covering  only  rural  areas,2^  we 
anticipate  that  the  demand  for,  and 
value  of.  most  markets  will  not  be  great 


"'W  at  1115.  quoting  47  U.S  C  §  309(j)(3);  see 
also  ICC  comment  at  9  (supporting  !\'DS  as  a 
candidate  for  testing  alternative  methodologies). 

i"See  47  use.  §309<i)(3)(A). 

■"If.  as  we g.iin  experiente.  we  find  thai  another 
a-jction  design  for  the  IVDS  would  better  achieve 
the  goals  of  the  Budget  Act,  we  may  revisit  this 
issi;e. 

'^Two  commenters.  EON  and  ICC,  very  brieily 
address  the  issue  of  potential  interdependence 
among  IVDS  licenses.  EON  argues  that  the  sequence 
of  IVDS  auctions  should  track  "ADI>."  a  proposal 
we  discuss  and  adopt  infra.  EON  Hoes  not  state, 
however,  that  bidders  might  perceive  the 
^r^i'egation  of  licenses  to  result  in  additional 
I'friciencles  of  IVDS  operation.  EON  ex  pane  filing 
of  Ian.  26.  1994.  at  4.  ICC  sla!«w  that  auction 
procedures  favoring  license  aggregation  run  counter 
to  policies  favoring  licensee  diversity.  ICC 
Comment  at  7. 

i'Tbe  interdcpcndencfes  for  IVDS  are  likely  to  be 
less  than  for  services  where  roaming  is  important. 
Spp  ornrrally  Second  Report  and  Orri«r  at  1  91  The 
rVDS  rules  do  not  permit  "roaming"  across  wrv  ice 
area.s. 

'<See  note  5.  supra. 


enough  to  justify  the  use  of  more 
complex  methods  such  as  simultaneous 
multiple  round  auctions.^i 

13.  For  rVDS  open  outcry  auctions, 
each  service  area  (with  two  licenses 
each)  will  be  auctioned  individually, 
and  the  two  highest  bidders  in  each 
service  area  will  be  awarded  a  license. 
The  highest  bidder  will  gel  first  choice 
of  frequency  segment  A  or  segment  B  at 
the  highest  bid  price.  The  second 
highest  bidder  will  be  awarded  the 
remaining  segment  at  the  amount  it  bid. 

14.  With  single  round  sealed  bidding, 
we  will  auction  the  two  frequency 
segments  separately.  Licenses  for 
frequency  segment  B  will  be  auctioned 
first.  As  soon  as  practicable  thereafter, 
we  will  announce  the  high  bidders  for 
licenses  on  frequency  segment  B  and 
announce  a  deadline  date  for  short-fonn 
applications  for  segment  A  licenses.  In 
the  event  of  a  tie  in  single  round  sealed 
bidding,  we  will  hold  one  additional 
round  between  the  parties  that  tied. 

15.  Having  both  oral  and  sealed 
bidding  m.ethods  available  pemuts  us 
the  flexibility  to  fit  the  right  auction 
.Miethod  to  the  particular  I\T)S  licenses 
being  auctioned.  Further,  it  is  consistent 
with  Congress'  directive  tiiat  we  design 
and  test  multiple  alternative 
methodologies  under  different 
circumstances.  ICC  comments  that,  of 
the  two  methods,  sealed  (or  elertroni( ) 
bidding  is  preferable  to  oral  bidding 
because  some  potential  bidders  perhaps 
cannot  afford  to  attend  an  auction  in 
person. -»>  As  noted  in  the  Second  Report 
and  Order,  however,  such  sealed 
bidding  generates  no  information  about 
license  values  until  after  the  auction 
closes,  tending  to  decrease  bid  levels 
and  reduce  the  efficiency  of  the  license 
assignment. -7  \Ve  therefore  believe  that 
oral  bidding  should  be  used  in  the 
potentially  higher  valued  markets, 
where  having  license  value  informatioii 
during  the  auction  is  especially 
important,  and  that  sealed  bidding 
should  be  used  for  the  remaining 
markets. 2« 

16.  We  believe  that,  in  general,  the 
greater  the  population  in  the  ser\  ice 
area,  the  greater  will  be  the  perceived 
value  of.  and  demand  for.  the  licen.se. 
The  734  service  areas  for  the  IVDS  are 
identical  to  those  of  cellular  radio 


''5iee  Second  Report  and  Order  at  11  1 12-113. 

"'  IC:C  comment  at  6-7.  reply  comment  at  7-8 
Chase  would  prefer  that  we  randomly  alternate 
between  oral  and  sealed  methodologies.  Chase 
comment  at  1-2. 

•  'Second  Report  and  Order  at  1 89  n.  81. 

'"Kor  example,  when  choos.ng  between  the  two 
methods,  we  do  not  want  to  hold  the  more 
expensive  oral  bidding  auction  in  instances  where 
we  bf-lieve  that  the  operational  costs  of  holding  l.he 
auction  might  outweigh  t.he  benefits  (eiTicient 
allocation  and  revenues  generated). 
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senice  areas:  306  "Metropoiitaii 
Statistical  .Veas"  (MS.As)  and  428 
"Rural  Ser\'ice  Areas"  (RSAs).-'»  We 
have  concluded  that  we  should  conduct 
oral  auctions  for  the  IV'DS  service  areas 
corresponding  to  MSAs.  and  sealed  bid 
auctions  for  the  remaining  service  ureas. 
or  RSAs.  We  reserve  the  discretion  to 
reconsider  this  bidding  design  if.  in 
light  of  experience  gained  with 
auctions,  a  change  appears  warranted. '" 

C.  Bidding  Procedures 

17.  Sequencing.  We  must  choose  the 
sequence  in  which  IVDS  licenses  will  be 
auctioned.  We  believe  that,  in  ge.neral. 
the  higher  valued  IVDS  licenses  should 
be  auctioned  first:  the  cost  to  the  public 
from  delaying  licensing  inci-eases  with 
the  value  of  the  license,  and.  to  the 
limited  e.xtent  that  aggregation  of  license 
is  in;portant.  auctioning  the  higher 
valued  licenses  first  facilities  it.ai  In 
determining  the  sfsquence  fcr  auctioning 
rVDS  licenses  we  are  persuaded  by 
EON"s  arr.ument  that  the  I\'DS  is  a 
televiEion-driven  service  and  tliat  the 
licenses  should  iheroinre  be  auctioned 
in  a  manner  consistent  wAh  the 
geotjraphic  areas  defined  by  "Areas  of 
Dominant  Influence"  (.^Dls), '-'  rather 
than  by  nun;erical  order  of  service  area. 
EON  and  ICC  also  conimcnted  generally 
that  licenses  for  the  moie  densely 
populated  IVDS  service  areas  should  Ix; 
auctioned  prior  to  the  other  areas.  " 
Therefore,  we  will  auction  licen.ses  in 
ADI  order,  starting  with  the  lowest 
numbered  ADI  (having  the  highest 
population)  and  proceeding  in 
numerical  order,  '-i  Prior  to  starting  the 
auction  process,  we  will  issi;e  a  Public 
Notice  lisliijj;;  the  pertinent  ADIs,  and 
the  order  in  which  licenses  for  the 
corresponding  sei-vice  areas  will  be 
auctioned  (by  open  outcry)  in  each  ADI. 
We  anticipate  that  we  will  hold  scaled 
bid  auctions  for  licenses  in  rural  areas 
as  soon  as  practicable  after  auctioning 
the  n;ore  populated  areas.  Tor  the  rural 


-■"See  icre  5.  supru. 

'"For  instance,  sealed  bidding  n'.i^ht  bt- 
upprop.-;a!e  if  wt  :e-auc!:6r  e  small  nurr.b«'r  of 
MS.\s.  o:  postpone  ini'iai'.y  !he  auctioning  of  MS.\s 
locatid  .-.ear  international  bortiers  v\h;ie  agrt.TmtT.ts 
are  negotiated. 

"  Second  Rr-tmrt  and  Order  at  m  117-120.  We 
have  noted.  "KwT.owir.g  who  h.>5  ysnn  [iht!  !Hrj;e 
marlkvts  is  likely  to  be  more  important  tor  bidding 
decisions  about  small  marli.fts  tha--.  the  converse." 
W  a!  1119.  .      - 

'-  This  standard  market  definition,  developed  bv 
.^r!^it^on  Ratings  Company,  places  each  coun'y  in 
the  continental  U.S.  within  one  of  2'iO  AUIs. 

' '  EO.N  ex  parte  filing  of  ]an.  26.  1994.  at  2.  •*. 
ICC  cumment 

•■•The  majority  of  .^DIs  comprise  a  number  of 
MSAs.  See  generaily  note  5.  supra.  We  will  auction 
the  lowest  numbered  ser\ice  area  in  the  ADI  first, 
also  auction  the  remaining  serv  ice  areas  (MSAs) 
that  make  up  t.he  ADIs  for  the  9  markets  that  were 
lotierifd.  Sef  id 


areas,  licenses  on  frequency  segment  B 
will  be  auctioned  first,  and  then  a 
separate  sealed  bid  auction  will  be  held 
for  licenses  on  frequency  segment  A. 

18.  Bid  Increments.  In  a  multiple 
round  auction,  a  bid  increment  is  the 
amount  or  percentage  by  which  a  bid 
must  be  raised  above  the  previous 
rounds  high  bid  in  order  to  be  accepted 
as  a  valid  bid  in  the  current  round  of 
bidding.  For  fVDS  auctions,  the 
Commission,  including  the  auctioneer, 
retains  the  discretion  to  impose  bid 
increments  before  or  during  the 
auction.'" 

IV.  Procedural  Payment  and  Penalty 
Issues 

A.  Pre-Auction  Application  Froceduirs 

19.  The  Second  Report  and  Order 
established  general  rules  and 
procedures  for  participating  in  auctions. 
Again,  however,  we  noted  that  these 
might  bo  modified  on  a  serv  ice-specific 
basis.  As  described  below,  we  have 
determined  that  we  will  follow  the 
procedural,  payment,  and  penalty  rules 
established  in  the  Second. Report  and 
Order,  with  certain  minor  modifications 
to  fit  the  IVDS.  Certain  procedural 
details  will  be  supplied  later  by  Public 
Notice(s).  Our  objective  has  been  to 
design  rules  and  procedures  that  will 
reduce  administrative  burdens  and  costs 
on  bidders  and  the  Commission,  ensure 
that  bidders  and  licensees  are  qualified 
and  able  to  construct  tlieir  systems,  and 
minimize  the  potential  for  delay  of 
service  to  the  public. 

20.  We  will  require  applicants  to 
follow  the  application  filing  and 
processing  rules  outlined  in  the  Second 
Report  and  Order.3«'  Before  each 
scheduled  IVDS  auction  the 
Commission,  or,  pursuant  to  delegated 
authority.  thePriv?.te  Radio  Bureau,  will 
release  Public  Notices  concerning  the 
auction.  The  Public  Notices  will  specify 
the  license(s)  to  be  auctioned  and  tiie 
time,  place,  and  method  of  competitive 
bidding  to  be  used,  as  well  as  applicable 
bid  submission  and  payment 
procedures.  A  Public  Notice  will  also 


>'  See  genfraily  id  at  1 126. 

"•Second  Re[>on  and  Ord.-r  at  1  HJO-188.  In  its 
conuTients.  RIT  sets  fonh  a  waiver  request  and  a.^k-s 
thai  we  rule  on  ii  in  advance  of  the  IVDS  auction,s. 
RTF  com.ment  at  1-5.  Specifically.  RTT  requests 
that  "heCon-jnission.  by  declaratcry  ruling,  rule 
that  ar.y  IVDS  licensee  using  "T-NET"  technologv. 
with  a  power  level  greater  than  that  permitted  in 
our  rules,  will  be  granted  a  rule  waiver  to  permit 
the  power  level.  We  will  not  make  the  requested 
ruling  at  this  time.  All  requests  for  waiver  must  be 
evaluated  in  the  context  of  a  specific  system  design 
for  avoidance  of  interference  to  television  reception. 
This  information  can  be  provided  when  the 
applicant  files  a  long-form  application  for  license  in 
a  particular  market.  See  generally  Second 
Memorandum  Opinion  and  Order  in  Gen.  Dot  kel 
No.  m-2.  e  FCC  Red  2787.  2788  18  (1991). 


specif)'  the  filing  deadline  date  for 
short-form  applications. 

21.  Bidders  will  be  required  to  submit 
short-form  applications  on  FCC  form 
175  by  the  date  specified  in  the  Public 
Notice. 37  If  the  Commission  receives 
only  one  application  that  is  acceptable 
for  filing  for  a  particular  frequency 
segment,  emd  there  is  thus  no  mutual 
exclusivity. J8  the  Commission  will  by 
Public  Notice  cancel  the  auction  for  this 
license  and  established  a  date  for  the 
filing  of  a  long-form  application  (FCC 
Form  574).  In  order  to  encourage 
ma.ximum  bidder  participation,  we  will 
provide  applicants  whose  short-form 
applications  are  substantially  complete, 
but  which  contain  minor  errors  or 
defects,  with  an  opportunity  to  correct 
their  applications  prior  to  the  auction. 
However,  applicants  will  not  be 
perm.itted  to  make  any  m.ajor 
modifications  to  their  applications, 
including  ownership  changes  or 
changes  in  the  identification  of  parties 
to  bidding  consortia. m  In  addition, 
applications  that  are  not  signed  or  that 
fail  to  make  the  required  certifications 
will  be  ilismissed  and  may  not  be 
resubmitted. 

22.  The  Commission  will  issue  a 
subsequent  Public  Neitice  listing  ail 
applications  containing  minor  defects, 
and  applicants  will  be  given  an 
opportunity  to  cure  and  resubmit 
defective  applications.  After  reviewing 
the  corrected  applications,  the 
Commission  will  release  anot.her  Public 
Notice  announcing  the  names  of  all 
applicants  whose  applications  have 
been  accepted  for  filing. 

B  Upfront  Payment 

23.  In  the  Second  Report  and  Order, 
we  described  three  types  of  payments: 
upfront  payments,  down  payments,  and 
final  payments.  Chase  favors  upfront 
payments,  while  ICC  believes  that  such 
a  requirement  would  constitute  a 
hardship  on  small  entrepreneurs. '»'  W'e 
believe  an  upfront  payment  is  needed 
for  oral  outcr\'  IVDS  auctions.  Requiring 
this  payment  provides  some  degree  of 
assurance  that  only  serious,  qualified 
bidders  will  participate  and  serves  as  a 
deterrent  to  the  filing  of  speculative 
applications  which  tend  to  slow  down 
the  provision  of  service  to  the  public.  It 
also  provides  the  Commission  with  a 
source  of  funds  to  satisfy  any  penalties 


■•"  Applicants  should  note  whether  th.y  intend  to 
bid  for  one  or  both  frequency  segments.  Applicants 
need  not  submit  microfiche  originals  or  copies. 

>»  As  noted  previously,  absent  mutually  exclusive 
applications,  the  Commission  is  prohibited  f.-om. 
auctioning  the  license.  47  U.S.C.  §309i])il). 

>■»  Sep  Second  Report  and  Order  at  1  167 

••"Chase  corrunrnt  at  2:  ICC  comment  at  B.  reply 
comment  at  7 
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assessed.  Therefore,  we  will  require  the 
upfront  payment  and  retain  the 
flexibility  to  determine  the  payment 
amount  on  an  auction-by-auction  basis. 
We  will  not.  however,  require  an 
upfront  payment  for  applicants  in 
sealed  bid  IVDS  auctions. 

24.  A  bidder  may  file  applications  for 
every  IVDS  license  being  auctioned,  but, 
for  open  outcry  auctions,  its  upfront 
payment  should  reflect  the  maximum 
number  of  licenses  it  desires  to  win. 
Once  a  bidder  is  a  "winning"  bidder  for 
the  maximum  number  of  licenses 
reflected  by  its  upfront  payment,  it  will 
be  precluded  from  bidding  further.  We 
will  use  the  following  procedure  for 
collecting  this  payment  for  oral  bidding 
IVDS  auctions.  The  applicant  or  its 
representative  will  be  required  to  show 
the  Commission,  immediately  prior  to 
the  auction,  a  cashier's  check  for  at  last 
$2,500*1  in  order  to  get  a  bidding 
number  and  enter  the  designated  area  in 
the  room  where  the  bidding  will  take 
place.  Bidders  will  be  required  to  have 
$2,500  upfront  money  for  every  five 
licenses  they  win.<2  The  $2,500  upfront 
payment  will  be  collected  immediately 
after  the  first  license  is  won  by  an 
applicant.«3  The  highest  bidder  will  be 
asked  to  sign  a  bid  confirmation  form. 
The  upfront  money  vvill  later  be  counted 
toward  the  dowTi  payment.  We  believe 
these  procedures  will  keep  the  auction 
process  simple,  keep  costs  dov^m  for 
small  businesses  who  wish  to  bid  on 
only  a  few  licenses,  and  eliminate 


<>  In  establishing  procedure*  for  auctioning  IVDS 
license*,  we  have  tried  to  reduce  the  complexities 
of  the  auction  process  for  both  the  Commission  and 
potential  applicants.  To  this  end.  we  have 
established  a  standard,  reasonable  upfront  pay.-nent 
amount  in  lieu  of  an  amount  based  on  a  formula 
(e.g.,  $0.02/pop/MHz).  Such  a  formula,  when  used 
in  the  context  of  more  populated  areas,  can  result 
in  a  very  substantial  upfront  pav-ment.  In  the 
context  of  fVDS.  we  believe  $2,500  strikes  a  good 
balance  between  ensuring  that  only  serious, 
qualified  bidders  participate  and  not  placing  an 
unrea«onable  financial  burden  on  small  businesses. 
This  amount  was  established  in  the  Second  Report 
and  Order,  see  id.  at  1 180.  as  the  general  mini.-num 
upfront  payment,  consistent  with  comments 
submitted. 

<>  For  example,  if  a  bidder  brings  only  one  check 
for  S2,S00  and  wins  five  licenses,  he  or  she  will  not 
be  allowed  to  bid  on  another  licensa.  If  a  bidder 
brings  two  S2.500  checks,  he  or  she  may  bid  until 
10  licenses  are  won.  Therefore,  if  a  bidder 
anticipates  winning  16  licenses,  he  or  she  must 
bring  four  $2,500  cashier's  checks. 

<'Th«  upfront  money  will  be  collected 
immediately  after  the  first  license  is  won  in  each 
group  of  five  licenses  (1.6. 11.  etc.).  Bidders  should 
bring  •  S2,500  cashier's  check  for  each  five  licenses 
they  desire  to  purchase.  The  Commission  will  not 
refund  money  to  those  bringing  a  single  check  to 
cover  the  total  upfront  payment  required,  rather 
than  mattipla  S2300  checks,  if  tb«  single  check  is 
for  an  amount  ultimately  greater  than  the  up&ont 
paymant  required.  On  request  we  will,  however, 
apply  such  balance  to  any  further  monies  owed  in 
the  coDlext  of  IVDS  auctions. 


Commission  expenses  due  to  issuing 
refunds. 

C.  Payment  for  Licenses  Awarded  bv 
Competitive  Bidding 

25.  To  provide  further  assurance  that 
wanning  bidders  will  be  able  to  pay  the 
full  amount  of  their  bids,  we  decided 
generally  in  the  Second  Report  and 
Order  that  each  winning  bidder  must 
tender  a  down  payment  sufficient  to 
bring  the  total  deposit  up  to  20  percent 
of  the  winning  bid.  We  believe  a  down 
payment  is  appropriate  for  IVDS. 
Therefore,  winning  bidders  will  be 
required  to  supplement  their  upfront 
payments  to  bring  their  total  deposit 
with  the  Commission  up  to  at  least  20 
percent**  of  the  final  payment  due  for 
the  license(s)  won  in  that  particular 
auction.*5  The  down  payment  will  be 
due  within  five  business  days  after  the 
close  of  bidding.*^  The  down  payment 
will  be  held  by  the  Commission  until 
the  high  bidder  has  been  awarded  the 
license  and  has  paid  the  remaining 
balance  due  on  the  license,  or  until  the 
winning  bidder  is  found  unqualified  to 
be  a  licensee  or  has  defaulted,  in  which 
case  it  will  be  returned,  less  applicable 
penalties.  During  the  period  that 
deposits  are  held  pending  ultimate 
award  of  the  license,  the  interest  that 
accrues,  if  any.  will  be  retained  by  the 
Government. 

26.  Long-form  applications  (FCC  Form 
574)  will  be  due  from  successful  bidders 
within  10  business  days  after  they  have 
been  notified  of  their  winning  bidder 
status.*'  Once  we  have  reviewed  the 
application  and  made  a  determination 
that  the  applicant  is  qualified,  we  will 
grant  the  license,  conditioned  on  the 
timely  payment  of  all  monies  due.  In  the 
Second  Report  and  Order,  we  decided  to 
require  auction  winners  to  make  full 
payment  of  the  balance  of  their  winning 
bids  within  5  business  days  of  the  grant 
of  their  license,  except  for  small 
businesses  using  the  preference  of 


"Small  businesses  using  the  preference  of 
installment  payments,  see  Section  VI  below,  need 
only  bring  their  deposits  up  to  10  percent  within 
5  business  days,  with  the  remaining  10  percent  due 
within  five  days  of  the  license  grant.  See  Second 
Report  and  Order  at  1|  192  n.  145,  238. 

«» If  the  upfront  payment  already  tendered 
amounts  to  20  percent  or  more  of  the  winning  bid. 
no  additional  deposit  will  be  required. 

«6  Second  Report  and  Order  at  1 192.  For  single 
round  sealed  bidding,  we  will  notify  the  high 
bidders  soon  after  the  auction.  The  down  payment 
will  then  be  due  within  five  business  days. 

<'If  a  filing  fee  is  required,  the  general  rules 
governing  the  submission  of  fees  will  apply.  See  47 
C.F.R.  Sl.llOl  efse;;.  These  rules  proi'ide  for 
dismissal  of  an  application  if  the  application  fee  is 
not  paid,  is  insufficient,  is  in  improper  form,  is 
returned  for  insufficient  funds,  or  is  otherwise  not 
in  compliance  with  our  fee  rules.  See  also  Second 
Report  and  Order  at  1  167  n.  127. 


installment  payments.*8  This  time  frame 
appears  to  be  appropriate  for  IVDS,  and 
we  will  therefore  use  it. 

D.  Default  and  Disqualification 

27.  In  the  Second  Report  and  Order, 
we  concluded  that  strong  incentives  are 
needed  to  ensure  that  potential  bidders 
are  financially  and  otherwise  qualified 
to  participate  in  auction  proceedings,  so 
as  to  avoid  delays  in  the  deployment  of 
new  sen-ices  to  the  public.*^  We  stated 
that,  for  open  outcry  auctions,  we  will 
assess  a  default  penalty  if  a  bidder  fails 
to  make  the  down  pa>Tnent  on  a  license, 
fails  to  pay  for  a  license,  or  is 
disqualified  after  the  close  of  an 
auction.  In  the  case  of  single  round 
bidding,  we  stated  that  we  will  impose 
a  penalty  in  instances  where  the  default 
occurs  after  the  high  bidder  has  been 
notified  by  the  Commission  that  it  has 
submitted  the  high  bid. so 

28.  In  an  oral  auction,  a  winning 
bidder  that  withdraws  its  bid  after 
signing  a  bid  confirmation  form  or  fails 
to  remit  the  required  down  pavment  or 
balance  of  its  wirming  bid  in  the  time 
frame  specified,  will  be  deemed  to  have 
defaulted.  In  a  sealed  bid  auction,  a 
winning  bidder  is  deemed  to  have 
defaulted  if  it  withdraws  its  bid  after 
publication  of  the  initial  public  notice 
notifying  auction  winners  or  fails  to 
remit  the  required  dowTi  pa\-ment  or 
balance  of  its  wirming  bid  in  the  time 
frame  specified,  fn  such  instances,  we 
may  re-auction  the  license  or  offer  it  to 
the  next  highest  bidder(s).  In  cases 
where  disqualification  or  default  occurs 
after  the  full  down  payment  has  been 
made,  we  will  hold  a  new  auction  for 
the  license.  Further,  "if  a  default  or 
disqualification  involves  gross 
misconduct,  misrepresentation  or  bad 
faith  by  an  applicant,  the  Commission 
also  may  declare  the  apphcant  and  its 
principals  ineligible  to  bid  in  future 
auctions,  and  may  take  any  other  action 
that  it  may  deem  necessary,  including 
institution  of  proceedings  to  revoke  any 
existing  licenses  held  by  the 
applicant."  5»  Entities  who  obtain  their 
licenses  through  the  auction  process  are 
put  on  notice  that  if  their  licenses  are 
revoked  or  canceled  they  will  forfeit  all 
monies  paid  to  the  Commission 
regarding  those  licenses. '2 

29.  We  believe  it  is  important  to  adopt 
default  penalties  for  IVDS  auctions.  If  a 
bidder  in  an  oral  auction  defaults  or  is 
disqualified,  a  default  penalty  will  be 


—Id.  at  1  194. 

"W.  atll  195-197. 

«>W.  at  11  156-157. 

"W  atl  198. 

''This  includes  licensees  who  fail  to  meet  the 
construction  benchmarks  contained  in  47  C.F.R. 
§95.833. 


24952  Federal  Register  /  Vol.  59.  No.  92  /  Friday.  May  13,  1994  /  Rules  ana  Regulations 


impose  equal  to  the  difference  between 
the  bidder's  high  "winning"  bid  and  the 
amount  of  the  winning  bid  the  next  time 
the  license  is  offered  by  the 
Commission,  if  this  latter  amount  is 
lower.  In  addition,  with  open  outcry 
auctions,  the  defaulting  auction  winner 
will  be  assessed  a  penalty  of  three  (3) 
percent  of  the  subsequent  winning  bid 
or  three  percent  of  its  own  (the 
defaulting  bidder's)  bid.  whichever  is 
less.  53  The  additional  three  percent 
penalty  is  designed  to  discourage 
insincere  bidding  and  to  compensate  the 
govenunent  for  the  cost  of  reauclioning 
a  license.  In  single  round  sealed  bid 
auctions,  if  a  high  bidder  defaults  prior 
to  making  the  required  down  payment. 
we  will  impose  a  default  penahy  equal 
to  the  difference  between  the  high  bid 
and  the  next  highest  bid.  If  a  high 
bidder  defaults  after  having  made  the 
dowTi  payment,  the  additional  three 
percent  penalty  will  be  applied.s* 

V.  Regulatory  Safeguards 

A.  Unjust  Enrichment  Provisions 

30.  Congress  directed  that  we  take 
steps  to  prevent  unjust  enrichment  due 
to  trafficking  in  licenses  that  were 
obtained  through  competitive  bidding. 
47  U.S.C.  §  309(j)(4)(E).  In  Section  VI. 
below,  we  adopt  specific  rules 
governing  unjust  enrichment  by 
designated  entities.ss  The  IVDS  rules 
already  contain  provisions  to  reduce 
trafficking.se  and  ICC  argues  that  these 
rules  are  sufficient. s^  Consistent  with 
the  Second  Report  and  Order,  however, 
the  IVDS-specific  anti-trafficking 
provisions  will  not  apply  to  licenses 
obtained  through  competitive  bidding, 
although  we  will  enforce  the  new- 
transfer  disclosure  requirements 
contained  in  Section  1.2111  of  our 
rules. 58  Generally,  applicants  seeking  to 
transfer  their  licenses  within  five  years 
of  the  initial  license  grant  will  be 
required  to  file,  together  with  their 
transfer  application,  the  associated 
contracts  for  sale,  option  agreements, 
management  agreements,  and  all  other 
dociunents  disclosing  the  total 
consideration  received  in  return  for  the 
transfer  of  the  license.  We  will  give 
particular  scrutiny  to  auction  winners 
who  have  not  yet  begun  commercial 


"W  at  11 154-15?. 

'"See  ;d  at  1157. 

'^'■See  11  47.  52.  54  &  n.  90.  infra  We  have 
amended  47  CKR  95.819  lo  clarify  the  procedun-s 
for  the  transfer  or  assignment  of  IVDS  licenses. 

"•For  example,  current  IVDS  licenses  must  meet 
the  five-year  construction  benchmark  before  they 
may  transfer,  sell,  assign,  or  give  an  IVDS  license 
to  another  e.itity.  See  47  CfR  95.819 

""ICC  comment  at  7. 

'•See  47  CFR  1.2111;  Second  Report  and  Order 
at  11 261-265. 


service  and  who  seek  approval  for  an 
assignment  or  transfer  of  control  of  their 
licenses,  in  order  to  determine  whether 
any  unforeseen  problems  relating  to 
unjust  enrichment  have  arisen  outside 
of  the  designated  entity  context. 

B.  Performance  Requirements 

31.  Congress  has  directed  that  the 
Conunission.  in  implementing  auction 
procedures,  "include  performance 
requirements,  such  as  appropriate 
deadlines  and  penalties  for  performance 
failures,  to  ensure  prompt  delivery  of 
service  to  rural  areas,  to  prevent 
stockpiling  or  warehousing  of  spectrum 
by  licensees  or  permittees,  and  to 
promote  investment  in  and  rapid 
deployment  of  new  technologies  and 
services."  s«»  In  the  Second  Report  and 
Order,  we  decided  that  it  was 
unnecessary  and  undesirable  to  impose 
additional  performance  requirements  for 
auctionable  scr\'ices  beyond  those 
already  provided  in  service  rules.eo  The 
IVDS  rules  already  contain  specific 
performance  requirements,  such  as  the 
requirement  to  build-out  the  system 
within  a  specified  period  of  time.  See. 
e.g.,  47  CFR  95.833.  Entities  that  obtain, 
by  transfer  or  assignment,  an  IVDS 
license  that  was  awarded  by  competitive 
bidding,  take  such  license  subject  to  the 
existing  performance  requirements. 

C.  Rules  Prohibiting  Collusion 

32.  In  the  Second  Report  and  Order 
we  adopted  special  rules  prohibiting 
collusive  conduct  in  the  context  of 
competitive  bidding.  See  47  CFR 
1.2105(c).  We  indicated  that  such  rules 
would  serve  the  objectives  of  the  Budget 
Act  by  preventing  parties,  especially 
larger  firms,  from  agreeing  in  advance  to 
bidding  strategies  that  might  divide  the 
market  according  to  their  strategic 
interests  and  to  the  disadvantage  of 
other  bidders.  These  rules  apply  to  all 
auctionable  services,  including  the 
rVT)S.  Bidders  are  required  to  identify 
on  their  FCC  Form  175  applications  any 
parties  with  whom  they  have  entered 
into  any  consortium  arrangements,  joint 
ventures,  partnerships  or  other 
agreements  or  understandings  which 
relate  to  the  competitive  bidding 
process.  Bidders  are  also  required  to 
certify-  that  they  have  not  entered  into 
any  explicit  or  implicit  agreements, 
arrangements  or  understandings  with 
any  parties,  other  than  those  identified, 
regarding  the  amount  of  their  bid, 
bidding  strategies  or  the  particular 
properties  on  which  they  will  or  will 
not  bid.  After  the  short-form 
applications  are  filed  and  prior  to  the 


5"47  U.S.C.  309(i)(4)(B). 

•■"Sw:ond  Report  and  Order  at  1 219. 


time  that  the  winning  bidder  has  made 
its  required  down  payment,  all  bidders 
are  prohibited  from  cooperating, 
collaborating,  discussing  or  disclosing 
in  any  manner  the  substance  of  their 
bids  or  bidding  strategies  with  other 
bidders,  unless  such  bidders  are 
members  of  a  bidding  consortium  or 
other  joint  bidding  arrangement 
identified  on  the  bidder's  short-form 
application. 

33.  Concerning  bidding  consortia, 
joint  venture,  partnership  or  other  such 
agreements  or  arrangements,  all  such 
arrangements  must  have  been  entered 
into  prior  to  the  filing  of  short-form 
applications.  Where  specific  instances 
of  collusion  in  the  competitive  bidding 
process  are  alleged,  the  Commission 
may  conduct  an  investigation  or  refer 
such  complaints  to  the  United  States 
Department  of  Justice  for  investigation. 
Bidders  who  are  found  to  have  violated 
the  antitrust  laws  or  the  Commission's 
rules  in  connection  with  participation 
in  the  auction  process  may  be  subject  to 
forfeiture  of  their  down  payment  or 
their  full  bid  amount,  revocation  of  their 
license(s).  and  may  be  prohibited  from 
participating  in  future  auctions. 

VI.  Treatment  of  Designated  Entities 

A.  Introduction 

34.  As  discussed  in  the  Second  Report 
and  Order,  Congress  mandated  that  the 
Commission  "ensure  that  small 
businesses,  rural  telephone  companies, 
and  businesses  owned  by  members  of 
minority  groups  and  women  are  given 
the  opportunity  to  participate  in  the 
provision  of  spectrum-based  services." 
47  U.S.C.  309(j)(4)(D).  The  statute 
requires  the  Commission  to  "consider 
the  use  of  tax  certificates,  bidding 
preferences,  and  other  procedures  '  in 
order  to  achieve  this  congressional  goal. 
In  addition.  Section  309{j)(3)lB) 
provides  that  in  establishing  eligibility 
criteria  and  bidding  methodologies  the 
Commission  shall  promote  "economic 
opportunity  and  competition  ...  by 
avoiding  excessive  concentration  of 
licenses  and  by  dissf^minating  licenses 
among  a  wide  variety  of  applicants, 
including  small  businesses,  rural 
telephone  companies,  and  businesses 
owned  by  members  of  minority  groups 
and  women."  47  U.S.C.  300(j)('3)(B). 
Finally.  Section  309(j){4)(A)  provides 
that  to  promote  these  objectives,  the 
Commission  shall  consider  alternative 
payment  schedules,  including  lump 
sums  or  guaranteed  installment 
payments. 

35.  In  the  Second  Report  and  Order 
we  established  the  eligibility  criteria 
and  general  rules  that  would  govern  the 
award  of  preferences  for  designated 
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efjtities.  We  also  established  a  menu  of 
preferences,  including  installment 
f»ayments  and  bidding  preferences,  that 
we  could  choose  from  in  selecting  the 
preferences  that  will  be  applicable  to  a 
particular  sen'ice,  and  specified  the 
circumstances  under  which  a  tax 
certificate  program  would  be 
established.  In  addition,  we  set  forth 
riles  to  prevent  unjust  enrichment  by 
designated  entities  seeking  to  transfer 
liqenses  obtained  through  use  of  one  of 
tlife  preferences. 

be.  In  this  Fourth  Report  and  Order 
we  adopt  specific  preferences  for  the 
rVDS  designed  to  ensure  that  designated 
entities  are  given  the  opportunity  to 
participate  both  in  the  competitive 
bidding  process  and  in  the  provision  of 
the  service.  In  particular,  we  adopt  the 
following  preferences: 

(1)  A  25  percent  bidding  credit  will  be 
available  for  one  license  in  each  service 
Rrea  (for  either  frequency  segment  A  or 
B),  for  businesses  owned  by  minorities 
ar-d/or  women: 

(2)  Tax  certificates  will  be  available  to 
initial  investors  in  minority  and 
women-owmed  enterprises  upon 
divestiture  of  their  non-controlling 
interests,  and  to  licensees  who  transfer 
their  authorizations  to  minority  or 
women-owned  businesses;  and 

(3)  Installment  payments  wall  be  made 
available  to  small  businesses.  We  also 
incorporate  and  adopt  the  unjust 
enrichment  provisions  adopted  in  the 
Second  Report  and  Order  applicable  to 
each  of  the  preferences  we  adopt  here, 
and  adopt  the  designated  entities 
ehgibility  requirements  of  the  Second 
Report  and  Order.si 

37.  We  received  I\T)S-specific 
comments  favoring  the  preferences  of 
spectrum  set-asides  sz  and  royalty 
payments.63  As  we  noted  in  the  Second 
Report  and  Order,  however,  the 
appropriateness  of  preferences  is  best 
determined  in  light  of  the  characteristics 
of  the  particular  ser\'ice  and  the  nature 
of  its  expected  pool  of  bidders,  and  we 
find  that  these  preferences  are  not 
appropriate  for  the  IVDS.  Concerning 
set-asides,  we  note  that  the  total 
spectrum  available  in  the  service  is 
small:  two  500  kilohertz  channels 
available  in  each  service  area.  Thus  for 
the  I\TDS,  with  its  licensing  scheme  of 


•  •  See  47  CFR  1.2111;  Second  Report  and  Order 
at  n  267-278. 

•J  Breen  and  ICC  favor  set-asides  as  a  means  to 
e.ncourage  applications  from  small  businesses. 
Coramenu  of  Breen  9;  ICC  at  4-6.  ICC  also  argues 
that,  without  set-asides,  large  telecommunications 
providers  might  attempt  to  stifle  IVDS  technology 
or  permit  it  only  as  an  adjunct  to  existing  offerings. 
ICC  comments  at  5-6. 

•'  Breen  and  ICC  state  that  this  option  will 
encourage  participation  by  designated  entities. 
Breen  at  7;  ICC  comment  at  7.  reply  comment  at  8. 


two  licenses  per  market,  the  use  of  set- 
asides  would  result  in  one  of  every  two 
licenses  being  reserved  for  designated 
entities.  We  decline  to  reserve  so  great 
a  proportion  of  the  service's  spectrum. 
Furthermore,  in  the  Second  Report  and 
Order  we  decided,  for  all  services,  not 
tn  use  the  preference  of  royalty 
payments.64  While  we  will  continue  to 
assess  the  feasibihty  of  these 
preferences  as  we  gain  experience  with 
auctions  in  the  context  of  this  and  other 
services,  we  are  not  persuaded  to 
change  our  decision  for  the  FVDS. 

38.  We  note  that  the  IVT)S.  with  its 
expected  relatively  low  capital  entry 
requirements,  is  well  suited  for 
ownership  by  designated  entities  and 
other  potential  bidders  that  might 
otherwise  lack  the  financial  resources  to 
compete  by  auction  for  a  license.  This, 
combined  with  the  variety  of  uses 
possible  with  the  service,  makes  it  likely 
that  the  IVDS  will  promote  economic 
growth  and  enhance  the  access  of 
consumers  to  new  and  innovative 
service  offerings.  As  we  gain  experience 
with  IVDS  auctions,  we  intend 
continually  to  assess  the  effectiveness  of 
our  measures,  and  will  apply  any 
knowledge  gained  to  subsequent 
auctions  for  other  services. 

B.  Bidding  Credits 

39.  In  the  Second  Report  and  Order 
we  stated  that  we  would  consider  using 
bidding  credits  to  encourage 
participation  by  designated  entities  in 
auctions.  Upon  consideration  and 
review  of  the  record  on  this  subject,  we 
believe  that  affording  businesses  owned 
by  minorities  and  women  a  substantial 
bidding  credit  for  certain  specified  IVDS 
licenses  is  the  most  cost-effective  and 
efficient  means  of  achieving  Congress' 
objective  of  "ensuring"  the  opportunity 
of  these  designated  entities  to 
participate  in  the  provision  of  IVTDS 
offerings.  Bidding  credits  will  provide 
minority  and  women-owned  firms  with 
a  significant  advantage,  which  we 
believe  is  necessary  to  achieve  this 
congressional  goal,  while  preserving  the 
advantages  of  open  bidding 
competition.  In  effect,  the  bidding  credit 
will  function  as  a  discoimt  on  the  bid 
price  a  minority-  or  women-owned  firm 
will  actually  have  to  pay  to  obtain  a 
license  and,  thus,  will  address  directly 
the  financing  obstacles  encountered  by 
these  entities.  We  believe  that  a  bidding 
credit  in  the  amount  of  twenty-five  (25) 
percent  is  necessary  to  provide  these 
designated  entities  with  a  significant 
enough  advantage  to  ensure  their  ability 
to  compete  successfully  for  some  IVDS 
licenses.  Thus,  in  each  market,  a  single 


25  percent  bidding  credit  will  be 
awarded  to  a  business  owrned  by 
minorities  and/or  women  if  it  is  a 
winning  bidder.ss 

40.  As  discussed  in  the  Second  Report 
and  Order.  Congress  mandated  that  the 
Commission  "ensure"  the  opportunity 
for  participation  in  spectrum-based 
services  by  each  category  of  designated 
entity,  including  businesses  owned  by 
minorities  and  women.  This  plain 
language  leads  us  to  conclude  that 
adequate  measures  must  be  taken  to 
assure  that  minority  and  women-owmed 
businesses  have  the  ability  to  participate 
in  the  provision  of  services  subject  to 
competitive  bidding.  Moreover,  in 
enacting  this  legislation,  it  is  clear  that 
Congress  was  concerned  about 
disseminating  licenses  to  a  wide  variety 
of  applicants  and  wanted  the 
Commission  to  take  meaningful  steps  to 
accomplish  this  goal.se  Indeed, 
Congress  included  a  requirement  in  the 
statute  that  the  Commission  report  to  it 
in  1997  about,  among  other  things, 
whether  competitive  bidding  facilitated 
the  introduction  of  new  companies  into 
the  telecommunications  market  and 
whether  designated  entities  "were  able 
to  participate  successfully  in  the 
competitive  bidding  process."  47  U.S.C. 
309(j)(12)(iv). 

41.  Apart  from  Congress'  directive,  we 
think  that  ensuring  opportunities  for 
women  and  minorities  to  participate  in 
the  rVDS  is  important  for  the 
telecommunications  industry.  These 
companies  can  play  a  vital  role  in 
serving  inner  city  areas  and  other  niche 
markets  that  may  be  overlooked  by  other 
companies,  thus  promoting  our  goal  of 
universal  access  to  telecommunications 
services.  Not  only  will  the  industry 
become  more  diverse  through  the 
adoption  of  meaningful  preferences,  but 
we  believe  that  a  much  wider  customer 
base  will  obtain  access  to  innovative 
technologies.  Moreover,  studies  show 
that  even  when  minority-owned  firms 


"W.  at  11  252-253. 


"Only  one  bidding  credit  is  available  in  each 
market.  If  it  happens  that  the  two  highest  bidders 
are  both  designated  entities  eligible  for  a  bidding 
credit,  the  second  highest  bidder  will  be  given  the 
option  of  accepting  the  remaining  license  without 
t.he  credit,  or  declining  the  remaining  license. 

•"We  have  decided  not  to  provide  bidding  credits 
(or  other  separate  preferences)  to  rural  telephone 
companies  bidding  on  IVDS  spectrum  because  we 
conclude  that,  given  the  relatively  modest  build-out 
costs  for  systems  in  this  service,  such  preferences 
are  unnecessary  to  ensure  the  participation  of  rural 
telephone  companies  in  the  provision  of  rVDS 
offerings  to  rural  areas.  The  preferences  are  also, 
therefore,  urmecessary  in  this  context  to  meet 
Congress'  intent  to  ensure  that  rural  consumers 
receive  the  benefit  of  new  technologies  such  as 
rVDS.  Rural  telephone  companies  will,  however,  bo 
eligible  for  bidding  credits  if  they  are  owned  by 
minorities  or  women.  They  may  also  qualify  for 
in.stallment  payments  if  they  satisfy  the  eligibility 
criteria  for  small  businesses. 
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do  not  locate  within  urban  muiority 
communities,  they  employ  more 
minorities  relative  to  other  companies, 
thereby  promoting  our  goals  of  equal 
employment  opportunity  and  economic 
gro\vth.67 

42.  The  general  record  in  this 
proceeding  ea  reflects  a  severe 
underrepresentation  of  minorities  and 
women  in  telecommunications.  Indeed, 
the  Commission's  Small  Business 
Advisory  Committee  (SBAC)  found  only 
11  minority  firms  engaged  in  the 
delivery  of  cellular,  specialized  mobile 
radio,  radio  paging,  or  messaging 
services.*'  Likewise,  American  Women 
in  Radio  and  Television  (AWRT)  found 
that  only  24  percent  of  small 
communications  businesses  are  owned 
by  women  (when  companies  without 
paid  employees  are  excluded,  women 
own  less  than  15  percent  of  small 
communications  firms). 'o  Many 
commenters  observe  that  the  factors  that 
preclude  minorities  and  women  from 
effective  participation  concern  access  to 
financing.  With  regard  to  women,  they 
note  that  no  existing  FCC  policy 
provides  an  incentive  for  women  to 
enter  the  communications  business,  and 
that  access  to  capital  remains  the  biggest 
obstacle  women  business  owners  must 
face.  Similarly,  the  SBAC  states  that 
minorities  frequently  do  not  or  cannot 
use  traditional  sources  of  financing. 
Citing  the  U.S.  Senate  amicus  brief  in 
Metro  Broadcasting.  Inc.  v.  FCC.  110  S. 
Ct.  2997  (1990),  the  SBAC  asserts  that 
"spectrum  for  radio  facilities  was  first 
allocated  at  a  time  when  undisguised 
discrimination  in  education, 
employinent  opportunities,  and  access 
to  capital  excluded  minorities  from  all, 
but  token  participation."  The  SBAC 
concludes  that  minorities  were  impeded 
from  successfully  competing  for  licenses 
when  they  were  first  awarded  and.  due 
to  systematic  barriers  to  technical 


<" See  eg..  47  CFR  21.307,  22.307  (e<jual 
emplo>'ment  opportunity  ru!e.s  fcr  common 
larriers);  Implementation  of  the  Commission's 
Equal  Employment  Opportunity  Rules  (Notice  of 
Inquin  (.  FCC  94-103  (released  April  21,  1994) 
("jOlur  EEO  rules  enhance  access  by  minorities  end 
women  to  increase  employment  opportuuities 
which  are  the  foundation  for  increasing 
opportunities  for  minorities  and  women  in  all  facets 
of  the  coiTununications  industry,  including 
participation  In  ownership.  Thus  the  rules  *  *  * 
promote  the  further  development  of  the  broader 
coRununications  infrastructure.")  See  also  Banking 
on  Black  Enterprise  at  3. 

'"Fora  list  of  all  commenters  in  this  proceeding, 
see  Appendix  A.  Second  Report  and  Order. 
Footnote  14.  supra,  lists  those  commenters  that 
rr.ade  IVDS-specific  comments. 

••Report  of  the  FCC  Small  Business  Advisory 
Committee  to  the  FCC  Regarding  Gen.  Docket  No. 
90-314  (SepL  15.  1993).  reprinted  at  8  FCC  Red 
7820,  7827(1993). 

">Soe  Comments  of  AWRT  at  5. 


training  and  employment  opportunities, 
this  situation  has  continued  over  time. 

43.  Given  this  history  of 
underrepresentation  of  minorities  and 
women  in  telecommunications  and  the 
inability  of  these  groups  to  access 
financing,  we  find  that  the  best  way  we 
can  accomplish  these  statutory 
mandates  is  to  provide  bidding  credits 
exclusively  to  minority  and  women- 
owned  businesses.  The  record 
demonstrates  that  women  and 
minorities  face  barriers  to  entry  not 
encountered  by  other  firms,  including 
other  designated  entities,  and  it  is. 
therefore,  appropriate  and  necessary 
that  we  provide  them  with  a  substantial 
bidding  advantage. 7i  In  other  contexts. 
Congress  has  recognized  that  the  use  of 
preferences  in  the  licensing  process  can 
be  necessary  to  remedy 
underrepresentation  by  minorities.  For 
example,  in  1982.  Congress  mandated 
the  grant  of  a  "significant  preference"  to 
minority  applicants  participating  in 
lotteries  for  spectrum-based  services.  47 
U.S.C.  309(i)(3)(A).  And.  in  1988. 
Congress  attached  a  provision  to  the 
FCC  appropriations  legislation  that 
precluded  the  Commission  from 
spending  any  appropriated  funds  to 
examine  or  change  its  minority 
broadcast  preference  policies.^z  Absent 
such  measures  targeted  specifically  to 
women  and  minorities,  it  would  be 
virtually  impossible  to  assure  that  these 
groups  achieve  any  meaningful  measure 
of  opportunity  for  actual  participation 
in  the  provision  of  the  services  in 
question. '5 


M  See  eg.  Comments  of  AVV'RT  at  4-7;  CallHer 
at  S;  Cook  Inlet  at  38-39. 

"Continuing  Appropriations  Act  for  Fi&cal  Year 
1988.  Public  Law  No.  100-102.  101  Stat.  1329-31. 

"In  the  Second  Report  and  Order,  we  addressed 
the  constitutionality  of  race  and  gender-based 
preferences  and  concluded  that  the  proper  standa.'d 
of  scrutiny  to  be  employed  in  this  context  i*  the 
"intermediate  scrutiny"  standard  used  in  the  Metro 
case.  Second  Report  and  Order  at  |1  289-297;  see 
110  S.Cl  at  2997.  We  hjrther  concluded  that  under 
such  a  standard,  preferences  for  minority  end 
women-owned  businesses  are  constitutionally 
permissible.  We  recognize  that  Metro's  standard  of 
review  applies  to  measures  approved  by  Congress. 
110  S.  Ct.  at  3008-09.  As  noted  above,  the  bidding 
credits  in  question  here  were  expressly  approved 
and,  indeed,  are  required  to  achieve  the  statutory 
goals.  See  47  U.S.C.  §  309(j)(4)(D)  (The  Commission 
must  "consider  the  use  of  tax  certificates,  bidding 
p.-eferences,  and  other  procedures"  to  ensure  the 
participation  of  "small  businesses,  rural  telephone 
companies,  and  businesses  ovtmed  by  members  of 
minority  groups  and  women.").  Moreover,  an 
argument  might  be  made  that  rVDS  licensees  will 
be  abla  to  control  the  content  of  the  transmissions 
carried  on  their  facilities  and  that  the  service  can 
therefore  be  analogized  (at  least)  to  mass 
communications  media.  See.  e.g..  Johnson  comment 
at  1-4.  8  (like  other  emerging  subscription-based 
services.  I\T)S  will,  in  practice.  Increasingly 
converage  with  broadcast  and  cable  services).  To 
the  extent  that  this  control  exists  or  is  later 
developed  with  regard  to  the  I\X)S,  the  preference} 


44.  We  also  agree  with  Call-Her  that 
even  comparatively  large  businesses 
ou-ned  by  women  and  minorities  face 
discriminatory  lending  practices  and 
other  discriminatory  barriers  to  entry 
and,  therefore,  eligibility  for  bidding 
credits  should  not  be  limited  to  small 
firms.  The  I\T)S  auctions  present  a 
unique  licensing  opportunity  for  these 
historically  disadvantaged  groups  to 
gain  a  fool-hold  in  the  communications 
industry. '■«  Our  goal  is  to  encourage 
businesses  owned  by  minorities  and 
women  to  provide  viable,  sustained 
competition  to  larger  businesses. 
Therefore,  we  have  accorded 
preferences  to  minority  and  women- 
owTied  firms  regardless  of  their  size. 
This  approach  is  consistent  with  our 
auction  rules  and  will  further  the 
statutory  mandate  to  ensure 
participation  by  designated  entities.'s 

45.  Further,  Congress  clearly  intended 
that  businesses  owned  by  minorities 
and  women  must  be  given  the 
opportunity  to  participate  in  the 
provision  of  spectrum-based  serv  ices 
independent  of  their  status  as  small 
businesses.  The  plain  language  of 
section  309(j)(4)(D)  states  that  the 
Commission  "shall .  .  .  ensure"  the 
opportunity  for  participation  by  "small 
businesses  .  .  .  and  businesses  owned 
by  members  of  minority  groups  and 
women  .  .  ."  (emphasis  added).  If 
Congress  had  intended  to  limit  the 
directive  of  Section  309(j)(4)(D)  only  to 
small  businesses,  no  need  would  have 
existed  to  mention  separately  minorities 
and  women.  Moreover.  Section 
309())(4)(D)  was  added  to  Conference, 
and  the  Conference  Report  does  not 
offer  any  suggestion  that,  to  come 
within  the  section's  purview,  businesses 
owned  by  minorities  or  women  must  be 
small  businesses.  In  contrast,  and  as  we 
discussed  more  fully  in  the  Second 
Report  and  Order,  the  legislative  history 
of  Section  309(j)(4)(A).  relating  to 
installment  payments,  expressly 
indicates  that  the  provision  was 
intended  only  to  promote  financial 
assistance  for  small  businesses.^e 
Accordingly,  we  shall  interpret  Section 


we  adopt  for  minorities  and  women  would  be 
consistent  with  the  important  governmental  intercit 
identified  In  Metro:  increasing  minority  ownership 
to  encourage  diversity  in  the  provision  of  content. 

'*  Because  of  the  discrimination  suffered  by 
minorities  and  women  as  contractors  and 
subcontractors  in  the  telecommunications  industry. 
see  MBELX)EF  Study,  this  unique  chance  to  enter 
the  field  as  primary  telecommunications  providers, 
competing  with,  rather  tiian  depende.-^l  upon,  olher 
providers,  is  especially  important. 

'^  See  Banking  on  Black  Enterprise  at  13 
(government  assistance  should  accrue  to  more 
capable  black  entrepreneurs,  who  are  most  likely  to 
contribute  to  the  goal  of  economic  development). 

'■^  See  Second  Report  and  Order  at  11 234-236. 
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309(j)(4)(D)  in  accordance  with  its  plain 
language  and  will  not  limit  its 
application  to  small  businesses.''^ 

46.  In  determining  the  appropriate 
amount  of  the  bidding  credit  we 
considered  several  factors.  First,  we 
agiiae  with  those  commenters  that 
support  a  bidding  credit  of  25  percent 
or  more  ^e  because  we  think  that  a 
substantial  credit  is  necessary  to  ensure 
meaningful  participation  by  minority 
and  women-owned  businesses.  In  the 
broadcast  context,  we  ha\e  noted  that 
licensees  can  transfer  their  stations  to 
minorities  in  distress  sales  provided 
that  the  price  is  no  more  than  75  percent 
of  piarket  value.'s  This  policy  is  based 
upon  our  finding  that  25  percent  is  an 
appropriate  discount  to  eliminate 
financial  entry  barriers  for  minority- 
owned  companies  seeking  to  become 
broadcast  licensees.  Likewise,  we 
believe  that  a  bidding  credit  of  25 
percent  will  adequately  ensure 
participation  by  a  wide  variety  of 
minority  and  women-owned  firms  in 
IVDS  auctions  and  ser\ice  provision. 
The  amount  is  not  so  substantial, 
however,  as  to  foster  participation  by 
firms  that  are  not  otherwise  financially 
capable  of  building-out  an  fVDS  system. 
Wei  will  monitor  carefully  the 
effectiveness  of  the  25  percent  bidding 
credit  in  the  IVDS  context  and 
coi^tinually  assess  whether  it  is 
achieving  the  goal  of  ensuring  that 
minority  and  women-owned  firms 
participate  successfully  in  auctions  for 
this  services. 

47.  To  prevent  any  unjust  enrichment 
by  minorities  or  women  trafficking  in 
licenses  acquired  through  the  use  of 
bidding  credits,  we  will  impose  a 
forfeiture  requirement  on  transfers  or 
assigrunents  of  such  licenses  to  entities 
that  are  not  owned  by  minorities  or 
wopiien.«o  Minority  and  women-owned 
busines.ses  seeking  to  transfer  or  assign 
a  license  to  an  entity  that  is  not  owned 
by  minorities  or  women  will  be  required 
to  reimburse  the  government  for  the 
amount  of  the  bidding  credit,  plus 


'"Even  though  small  businesses  a.'e  also 
menkjoned  in  Section  SOgtjK-lKD).  we  do  not 
beli(  ie  bidding  preferences  for  small  businesses  are 
appicjpriate  for  IVDS  auctions.  We  believe  the 
insti  ilmeni  payments  preference,  as  outli.-ied 
b«^lo,*.  will  be  sufficient  to  ensure  their 
pu.t  cipation. 

'•jSee  comments  of  AIDE  at  7.  Devsha  at  5, 
NABOB  at  10-11,  and  ex  parte  niiiig  of  Personal 
Cominunitations  Network  Services  of  New  York  at 
2-3.|aach  suggesting  a  bidding  credit  of  25  percent. 
Rocljy  .Mountain  Telephone  proposes  of  50  pe.-cent 
bidding  credit.  Comments  of  Rocky  .VIountain 
Telephone  at  16.  And  Richard  Vega  proposes  a  100 
percent  bidding  credit  for  certain  designated 
e.ntitiies.  Comments  of  Richard  Vega  at  7. 

'•See  Lee  Broadcasting  Corp..  76  FCC  2d  462 
(198b). 

•o  3{ee  Second  Report  and  Order  at  1 264. 


interest  at  the  rate  imposed  for 
installment  financing  at  the  time  the 
license  was  awarded,  before  transfer  or 
assignment  will  be  permitted.  The 
amount  of  the  penalty  will  be  reduced 
over  time:  a  transfer  or  assignment  in 
the  first  two  years  of  the  license  term 
will  result  in  a  forfeiture  of  100  percent 
of  the  value  of  the  bidding  credit;  during 
year  three,  of  75  percent  of  the  bidding 
credit;  in  year  four,  of  50  percent;  in 
year  five,  of  25  percent;  and  thereafter, 
no  penalty. 81  Furthermore,  as  noted 
e,Trlier,  we  will  use  the  eligibility 
criteria  from  the  Second  Report  and 
Order  to  ensure  that  only  legitimate 
minority  and  women-owned  firms  are 
able  to  take  advantage  of  bidding 
credits.  In  addition,  to  further  ensure 
that  our  rules  are  as  narrowly  tailored  as 
possible,  while  still  fulfilling  the 
statutory  goal,  we  are  prohibiting 
publicly-traded  companies  from  taking 
advantage  of  the  bidding  credits  and  we 
are  providing  bidding  credits  for  only 
one  license  in  each  market  for 
businesses  owTied  by  minorities  or 
women. 

C.  Tax  Certificates 

48.  Congress  instructed  the 
Commission  to  consider  the  use  of  tax 
certificates  to  ensure  designated  entity 
participation  in  a  spectrum-based 
services.  See  47  U.S.C.  309(j)(4)(D).  In 
the  Second  Report  and  Order  we 
observed  that  tax  certificates  could  be 
useful  as  a  means  of  attracting  investors 
to  designated  entity  enterprises  and  to 
encourage  licensees  to  assign  or  transfer 
control  of  licenses  to  designated  entities 
in  post-auction  transactions.  We  stated 
further  that  we  would  examine  the 
feasibility  of  using  this  measure  in 
subsequent  ser\'ice-specific  auction 
rulet.«2  After  further  consideration  of 
this  matter,  we  believe  that  tax 
certificates  would  be  an  appropriate  tool 
to  assist  minority  and  women-owned 
businesses  to  attract  start-up  capital 
from  non-controlling  investors.  In 
addition,  we  believe  that  tax  certificates 
will  give  licensees  the  incentive  to 
assign  or  transfer  their  authorizations  to 
such  entities  in  post-auction  sales, 
thereby  providing  added  assurance  that 
minority  and  women-owned  entities 
will  have  the  opportunity  to  participate 
in  the  provision  of  IVDS  offerings. 
Accordingly,  we  will  issue  tax 
certificates  to  initial  investors  in 
minority  and  women-owned  IVDS 
applicants  upon  the  sale  of  their  non- 
controlling  interests.  We  will  also  issue 
tax  certificates  to  IVDS  licensees  who 


•>  Interest  will  also  be  charged  according  to  the 
total  number  of  years  the  license  was  held. 
•'Second  Report  and  Order  at  t251. 


assign  or  transfer  control  of  their 
licenses  to  minority  and/or  women- 
owned  entities. 

49.  As  stated  previously,  the  record 
reveals  that  women  and  minorities  face 
barriers  to  entry  not  encountered  by 
other  designated  entities. 83  In 
particular,  they  have  an  especially 
difficult  time  accessing  capital  and,  as  a 
result,  are  severely  under-represented  in 
the  telecommunications  industry'. 
Together  with  the  other  preferences  we 
adopt  today,  tax  certificates  should  help 
to  ensure  the  participation  of  minority 
and  women-owned  businesses  in  this 
service.  This  measure  will  make  it  easier 
for  these  designated  entities  to  attract 
start-up  capital  because  investors  will 
know  that  they  can  defer  taxes  on  any 
gains  made  when  their  interests  are 
sold.  In  addition,  tax  certificates  will 
provide  incentives  to  licensees  to  seek 
out  minority  and  female  buyers  in  after- 
market  sales  because  the  licensees  will 
be  able  to  defer  taxes  on  profits  made  in 
the  sale. 

50.  We  have  used  tax  certificates  over 
the  years  to  encourage  broadcast 
licensees  and  cable  television  operators 
to  transfer  their  stations  and  systems  to 
minority  buyers.84  We  also  have  granted 
tax  certificates  to  shareholders  in 
minority-controlled  broadcast  or  cable 
entities  who  sell  their  shares,  when 
such  interests  were  acquired  to  assist  in 
the  financing  of  the  acquisition  of  the 
facility.85  These  brtjadcast  and  cable  tax 
certificates  are  issued  pursuant  to  the 
Internal  Revenue  Code,  26  U.S.C.  1071. 
VNTiile  Congress'  goal  in  authorizing  tax 
certificates  under  Section  309(j)(4)(D)  of 
the  Act  is  somewhat  different,  and 
focuses  on  ensuring  the  opportunity  for 
designated  entities  to  participate  in 
auctions  and  spectrum-based  services, 
we  think  that  it  viill  be  an  equally 
valuable  program.  Issuance  of  tax 
certificates  to  investors  and  licensees    - 
that  sell  to  minorities  and  women  will 
augment  the  bidding  credits  preference, 
and  together  the  measures  should 
increase  the  ability  of  these  entities  to 
access  financing,  thus  ensuring  their 
opportunity  to  participate  in  I\T)S 
auctions  and  services. 

51.  In  implementing  this  program,  we 
will  borrow  from  our  existing  tax 
certificate  program  and  grant  tax 
certificates,  upon  request,  that  will 
enable  the  licensees  and  investors 
meeting  the  criteria  outlined  here  to 
defer  the  gain  realized  upon  a  sale  either 


•'  See  11 42-44,  supm. 

•<  See  Commission  Policy  Regardi.ng  the 
Advancement  of  Minority  Ownership  in 
Broadcasting.  92  FCC  2d  849  (1982)  ("1982  Policy 
Statement"):  See  also  Stale.tient  of  Policy  on 
Minority  Ownership  of  Broadcasting  Facilities,  68 
FCC  2d  979  (1978). 
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by:  (1)  Treating  it  as  an  involuntary 
conversion  under  26  U.S.C.  1033,  with 
the  recognition  of  gain  avoided  by  the 
acquisition  of  qualified  replacement 
property;  or  (2)  electing  to  reduce  the 
basis  of  certain  depreciable  property;  or 
both.  Tax  certificates  will  be  available  to 
initial  investors  in  minority  and 
women-owned  businesses  who  provide 
"start-up"  financing,  which  allows  these 
businesses  to  acquire  licenses  at  auction 
or  in  the  aftermarket,  and  those 
investors  who  purchase  interests  within 
the  first  year  after  license  issuance, 
which  allows  for  the  stabilization  of  the 
designated  entities'  capital  base.  Also, 
in  accordance  with  our  existing  policy, 
to  be  eligible  for  a  tax  certificate,  such 
investor  transactions  must  not  reduce 
minority  or  female  ownership  or  control 
in  the  entity  below  50.1  percent.  The 
definition  of  a  minority  or  female- 
owned  entity  is  set  forth  in  the  Second 
Report  and  Order  and,  with  regard  to 
our  investor  tax  certificate  policy,  the 
entity  in  which  the  investment  is  made 
must  satisfy  that  definition  at  the  time 
of  the  original  investment  as  well  as 
after  the  investor's  shares  are  sold.  For 
after-market  sales,  tax  certificates  will 
only  be  issued  to  licensees  who  sell  to 
entities  that  meet  that  definition.  Tax 
certificates  will  be  granted  only  upon 
completion  of  the  sale,  although  parties 
can  request  a  declaratory  ruling  from  the 
Commission  regarding  the  tax 
consequences  of  prospective 
transactions. 

52.  As  with  our  other  tax  certificate 
pohcies.  we  wish  to  deter  "sham" 
arrangements  to  obtain  tax  certificates 
and,  pursuant  to  Section  309(j)(4)(E), 
therefore  adopt  measures  to  prevent 
unjust  enrichment.  First,  we  intend  to 
enforce  strictly  the  definitions  adopted 
in  the  Second  Report  and  Order  and 
will  carefully  review  investment  and 
purchase  arrangements  to  ensure  that 
50. 1  percent  control  and  equity  by 
minorities  and  women  was,  and  will  be 
maintained.  Second,  like  our  existing 
tax  certificate  program .w  we  will 
impose  a  one-year  holding  requirement 
on  the  transfer  or  assignment  of  IVDS 
licenses  obtained  through  the  benefit  of 
tax  certificates.  We  believe  that  the 
rapid  resale  of  such  licenses  to  non- 
minorities  or  women  at  a  profit  would 
subvert  our  goal  of  ensuring  the 
opportunity  to  participate  by  minority 
and  women-owTied  businesses.  The 
well-established  one-year  holding 
period  would  prevent  this  type  of  unjust 
enrichment.  While  this  restriction  will 
not  be  applied  to  assignments  or 
transfers  to  qualified  minority  and 
female-ov\'ned  businesses,  assignees  and 


transferees  obtaining  licenses  pursuant 
to  this  exception  will  be  subject  to  the 
one-year  holding  requirement. 

D.  Installment  Payments 

53.  In  this  Fourth  Report  and  Order, 
we  adopt  the  preference  of  installment 
payments  and  limit  its  use  to  small 
businesses.  Permitting  a  winning  bidder 
to  pay  by  installment  payments  is  the 
equivalent  of  having  the  government 
extend  credit  to  the  bidder.  Using  this 
option,  a  prospective  licensee  may  not 
need  to  rely  as  heavily  on  private 
financing  either  before  or  after  an 
auction.  As  a  result,  this  method  is  an 
effective  way  to  promote  the 
participation  of  designated  entities  in 
the  provision  of  spectrum-based 
ser\ices,  and  is  an  effective  means  to 
distribute  licenses  and  services  among 
geographies  areas.*''  In  the  Second 
Report  and  Order,  we  decided  that  the 
option  of  installment  payments  should 
be  extended  only  to  small  businesses 
(including  those  held  by  minorities  and 
women),  and  then  only  in  instances 
where  smaller  spectrum  blocks  are 
being  auctioned  and  the  use  of  the 
blocks  is  very  likely  to  match  the 
business  objectives  of  bona  fide  small 
businesses.88  With  the  IVDS.  the 
spectrum  blocks  are  relatively  small  and 
the  potential  difficulties  associated  with 
permitting  this  option  in  the  conte.xt  of 
larger  spectrvun  blocks  (e.g., 
undercapitalization)  are  not  present  We 
also  find  that,  because  of  the  expected 
relatively  low  capital  entry 
requirements  for  the  TVDS  and  the 
potential  variety  of  offerings  «*  that 
might  result  from  the  service,  the  IVDS 
will  offer  a  bona  fide  business 
opportunity  to  small  businesses. 

54.  Therefore,  we  will  permit  the  use 
of  installment  plans  for  all  IVDS 
auctions,  and  follow  the  general 
procedures  given  in  the  Second  Report 
and  Order  for  the  use  of  this 
preference.9o.  The  installment  payment 
option  will  enable  all  small  businesses 


•'  1982  Policy  Staloraent.  92  FCC  2d  at  855-58. 


""Second  Report  and  Order  at  H  231-233. 

»»  W  at  n  234-237.  We  noted  that  the  legislative 
history  of  the  Budget  Act  indicates  that  large 
entities  with  established  revenue  streams  are  not 
intended  beneficiaries  of  the  installment  payments 
preference.  Id  at  ^  236. 

■*  See  note  3,  supra. 

•"Under  these  general  procedures,  for  example, 
only  interest  payments  will  be  due  for  the  first  two 
years,  with  principal  and  interest  both  t>eing 
amortized  over  the  remaining  years  of  the  license. 
Also,  interest  charges  will  be  fixed  at  the  time  of 
licensing  at  a  rate  equal  to  that  of  five-year  U.S. 
Treasury  notes,  to  track  the  IVDS  license  term  of 
five  years.  See  Second  Report  and  Order  at  1 239. 
If  a  small  business  making  Installment  payments 
seeks  to  transfer  a  license  to  a  non-small  business 
entity  during  the  term  of  the  license,  we  will 
require  payment  of  the  remaining  principal  balance 
as  a  condition  of  the  license  transfer.  Id  at  i  263. 


to  pay  the  full  amount  of  their  winning 
bid  in  installments  (less  the  upfront 
payment,  which  must  be  paid  in  full, 
and  the  dowTi  payment,  half  of  which  is 
due  five  days  after  the  auction  closes 
and  the  other  half  five  days  after  the 
application  is  granted).  Timely 
payments  of  all  installments  will  be  a 
condition  of  the  license  grant,  and 
failure  to  make  such  timely  payments 
on  or  before  the  date  due  may  be 
grounds  for  revocation."- 

VII.  Conclusion 

55.  In  summary,  the  rules  and 
procedures  we  adopt  in  this  Fourth 
Report  and  Order  for  auctionine;  licenses 
in  the  IVDS  are  designed  to  minimize 
the  regulatory  burdens  on  both 
applicants  and  the  Commission,  reduce 
the  potential  for  delay  of  service  to  the 
public,  and  maintain  safeguards  to 
preser\e  the  integrity  of  the  bidding 
process.  The  rules  also  seek  to  meet 
Congressional  objectives  and  serve  two 
basic  goals:  promoting  economic 
growth,  and  enhancing  access  to 
telecommunications  service  offerings  for 
consumers,  producers,  and  new 
entrants.  We  also  take  account  of 
Congress"  desire  that  designated  entities 
previously  underrepresented  in  the 
provision  of  telecommunications 
services  be  afforded  preferences  to 
encourage  their  participation.  We  expect 
that  these  procedures  will  lead  to  the 
development  and  rapid  deployment  of 
IVDS  offerings  across  the  country. 

VIII.  Final  Regulatory  Flexibility 
Analysis 

56.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  604,  the 
Commission's  final  analysis  is  as 
follows: 

A.  Need  For.  and  Purpose  of.  This 
Action 

As  a  result  of  the  Budget  Act 
referenced  above,  the  Commission  may 
utilize  competitive  bidding  mechanisms 
in  the  granting  of  certain  initial  licenses. 
The  Commission  published  an  Initial 
Regulatory  Flexibility  Analysis,  see 
generally  5  U.S.C.  603,  within  the 
Notice  of  Proposed  Rule  Making  in  this 
proceeding,  and  published  a  Final 
Regulatory  Flexibility  Analysis  within 
the  Second  Report  and  Order  (at 
H  299-304).  As  noted  in  that  previous 
final  analysis,  this  proceeding  will 
establish  a  system  of  competitive 
bidding  for  choosing  among  certain 
applications  for  initial  licenses,  and  will 
carry  out  Congressional  mandates  that 


*'  Limited  grace  periods  for  defaulting  licensees 
may  be  considered  on  a  case-by-case  b<isis.  Id.  at 
1240 
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certain  designated  entities  be  afforded 
an  opportunity  to  participate  in  the 
corjipetitive  bidding  process  and  the 
prbvision  of  spectrum -based  services. 

B.  Summary  of  the  Issues  Raised  by  the 
Public  Comments  in  Response  to  the 
Initial  Regulatory  Flexibility  Analysis 

In  regard  to  the  specific  rV'DS  issues 
addressed  by  this  Fourth  Report  and 
Order,  no  comments  were  submitted  in 
response  to  our  Initial  Regulatory 
FleKJbility  Analysis. 

C.  Significant  Alternatives  Considered 

/^hhough.  as  described  in  (B)  above, 
no  tomments  were  received  pertaining 
to  IVDS,  the  Second  Report  and  Order 
addressed  at  length  the  general  policy 
conjsiderations  raised  as  a  result  of  the 
new  legislation. 

IX.  jOrdering  Clauses 

5 p.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  of  Sections 
4(i)l  303(r),  and  309(j)  of  the 
Corhmunications  Act  of  1934.  as 
amtjnded.  47  U.S.C.  154(i).  30J(r),  and 
309rj),  this  Fourth  Report  and  Order  is 
adopted,  and  Parts  0.  1.  and  95  of  the 
Corfmiission's  Rules  are  amended  as  set 
forth  in  the  attached  Appondi.x. 

58.  It  is  further  ordered  that  the  rule 
amendments  set  forth  in  the  Appendix 
i\-ilh  become  effective  30  days  after  their 
puhjllcation  in  the  Federal  Register. 

List  of  Subjects 

47CrRPartO 

Organization  and  functions 

47  CFR  Part  1 

Administrative  practice  and 
procedure 

47  CFR  Pert  95 

Radio. 

Federal  Communications  Commission. 
William  F.  Caton. 

Acting  Secretary 

Rule  Changes 

F'arts  0,  1.  and  95  of  Chapter  I  of  Title 
47  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  0— COMMISSION 
ORGANIZATION 

1 .  The  authority  citation  for  Part  0 
continues  to  read  as  follows: 

Authoritj-:  Sec.  .5.  48  Stat.  1008.  as 
amended;  47  U.S.Q  155. 

2.  Section  0.131  is  amended  by 
adding  new  paragraph  (k)  to  read  as 
follows: 

§0.181    Functions  of  the  Bureau. 


(j)  Develops,  in  coordination  with  the 
Office  of  Plans  and  Policy,  policies  for 
selection  of  licensees  from  mutually 
exclusive  applicants  in  the  Private 
Radio  Ser\'ices  subject  to  competitive 
bidding;  issues  Public  Notices 
announcing  auctions  of  Private  Radio 
Ser\  ices  licenses;  specifies  the  licenses 
to  be  auctioned,  the  time,  place  and 
method  of  competitive  bidding, 
including  applicable  bid  submission 
procedures,  bid  withdrawal  procedures, 
stopping  rules  and  activity  niles; 
specifies  the  filing  windows  for  short- 
form  applications,  bidder  certifications, 
and  the  deadlines  for  sub.mitting  filing 
fees,  upfront  pa>Tnents  and  down 
payments. 

PART  1— PRACTICE  AND 
PROCEDURE 

3.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authorit>-:  Sees.  4,  303,  48  Stat.  1066, 
10.-J2,  as  amended:  47  C.F.R.  154.  303: 
Implement.  5  U.S.C.  552  and  21  U.S.C  853a. 
i:r.less  othenvise  noted. 

4.  Section  1,912  is  amended  by 
redesignating  paragraph  (e)  as  paragraph 
(f)  and  adding  new  paragraph  (e)  to  read 
as  follows: 

§  1.912    Where  applications  are  to  be  filed. 

•  *         «         •         • 

(e)  Apphcants  submitting  long-form 
applications  pursuant  to  competitive 
bidding  procedures  (see  §  1.2107(c)) 
must  mail  or  otherwise  deliver  their 
application  to:  Office  of  the  Secretary, 
Federal  Communications  Commission. 
1919  M  Street  NW.,  Room  222, 
Washington.  DC  20554,  Attention: 
-Auction  Application  Processing  Section. 

*  •        •        •        • 

5.  Section  1.922  is  amended  by- 
adding  two  entries  at  the  beginning  of 
the  table  to  read  as  follows: 

§1.922    Forms  to  l)€  used. 
FCC  Form  and  Title 

175 — Application  to  Participate  in  an 
FCC  Auction 

175-S  Supplemental  Application  to 
Participate  in  an  FCC  Auction. 


§1.972    [Amended] 

6.  In  §  Section  1.972,  paragraph  {a)(l) 
is  amended  by  removing  the  words 
"Tart  95-Subpart  F-Personal  Radio 
Services"  and  paragraph  (c)  is  amended 
by  removing  the  words  "or  part  95- 
subpart  F",  removing  the  comma  and 
adding  the  word  "or"  after  "part  90"  in 
the  first  sentence. 


PART  95— PERSONAL  RADIO 
SERVICES 

7.  The  authority  citation  for  Part  95 
continues  to  read  as  follows: 

Authority:  S«jcs.  4.  303,  48  Stat.  1066. 
1082,  as  amended;  47  U.S.C.  154.  303. 

8.  New  §  95.816  is  added  to  read  as 
follows: 

§  95.81 6    Competitive  bidding  proceedings. 

(a)  Mutually  exclusive  IVDS  initial 
applications  are  subject  to  competitive 
bidding. 

(b)  The  General  Procedures  set  forth 
in  47  CFR  Part  1.  Subpart  Q  are 
applicable  to  competitive  bidlii^g 
proceedings  used  to  select  among 
m.utually  exclusive  applicants  for  initial 
IVDS  licenses. 

(c)  The  specific  procedures  applicable 
to  auctioning  particular  IVDS  licenses 
will  be  set  forth  by  Public  Notice. 
Generally,  the  following  competitive 
bidding  procedures  will  be  used  to 
auction  mutually  exclusive  IVT)S 
licenses.  The  Commission,  however. 
may  design  and  test  alternative 
procedures. 

(1)  Competitive  bidding  design. 
Sequential  oral  (oral  outcry)  auctions 
will  be  used  to  assign  licenses  in  and 
around  large  urban  areas  and  single- 
round  sealed  bidding  will  be  used  for 
rural  areas  unless  otherwise  specified  by 
the  Commission.  See  47  CFR  1.2103  and 
1.2104. 
•     (2)  Forms,  (i)  Applicants  must  submit 
short-form  applications  (FCC  Form  175) 
as  specified  in  Commission  Public 
Notices.  Minor  deficiencies  may  be 
corrected  prior  to  the  auction.  Major 
modifications  such  as  changes  in 
ovNTiership.  failure  to  sign  an  application 
or  failure  to  submit  required 
certifications  will  resuh  in  the  dismissal 
of  the  application.  See  47  CFR  1  2105(a) 
and  (b). 

(ii)  Applicants  must  submit  a  long- 
form  application  (FCC  Form  574)  within 
ten  (10)  business  days  after  being 
notified  that  it  is  the  winning  bidder  for 
a  license.  See  47  CFR  1.2107  (c)  and  (d). 

(3)  Upfront  payments.  For  oral  outcry 
bidding,  applicants  will  be  required  to 
show  the  Commission  or  its 
representative,  immediately  prior  to  the 
auction,  a  cashiers  check  for  at  least 
S2500  in  order  to  get  a  bidding  number 
and  secure  a  place  in  the  room  where 
the  bidding  will  take  place.  Bidders  will 
be  required  to  have  $2500  upfront 
money  for  ever)-  five  licenst;s  they  win. 
No  upfront  pa\Tnent  will  be  required 
from  applicants  in  single-round  sealed 
bid  auctions.  See  47  CFR  1.2106. 

(4)  Down  payments.  Within  five  (5) 
business  days  after  an  oral  outcry 
auction  is  over,  or  within  five  (5) 
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business  days  after  being  notified  that  it 
is  the  high  bidder  in  a  single  round 
scaled  bid  auction,  a  high  bidder  on  a 
particular  license(s)  must  submit  to  the 
Commission's  lockbox  bank  such 
additional  ftmds  as  are  necessary  to 
bring  total  deposits  (upfront  payment 
plus  do\A'n  payment)  up  to  twenty  (20) 
percent  of  the  high  bid{s).  Small 
businesses  eligible  and  electing  to  use 
installment  payments  pursuant  to 
§  95.816(d)(3)  are  required  to  bring  their 
total  deposits  up  to  ten  (10)  percent  of 
their  winning  bid.  The  remainder  of  the 
twenty  (20)  percent  down  payment  must 
be  submitted  within  five  (5)  business 
days  uf  ihp  grant  of  their  license(s).  See 
47CrR  1  2107(b). 

(5)  Full  pajTnent.  Auction  winners, 
except  for  small  businesses  eligible  for 
installment  payments,  must  pay  the 
balance  of  their  wirming  bids  in  a  lump 
sum  within  five  (5)  business  days 
following  the  grant  of  their  license(s). 
The  grant  of  a  license(s)  to  an  auction 
winner(s)  will  be  conditioned  on  the 
timely  payment  of  all  monies  due  the 
Commission.  See  47  CFR  1.2109(a). 

(6)  Default  or  disqualification,  sec  47 
CFR  1.2104(g). 

(i)  Sequential  cral  auctions.  If  a  high 
bidder,  after  signing  a  bid  confirmation 
form,  fails  to  make  the  required  down 
payment,  fails  to  pay  for  a  license,  or  is 
otherwise  disqualified,  it  will  be 
assessed  a  penalty  equal  to  the 
difference  between  its  winning  bid  and 
the  winning  bid  the  next  time  the 
license  is  auctioned  by  the  Commission, 
plus  three  (3)  percent  of  the  lower  of 
these  two  amounts. 

(ii)  Single  round  sealed  bid  auctions. 
If  a  high  bidder  withdraws  its  bid  prior 
to  making  the  required  down  payment, 
it  will  be  assessed  a  penalty  equal  to  the 
difference  between  its  bid  and  the  next 
highest  bid.  If  a  high  bidder,  after 
having  made  the  required  down 
payment  for  a  license,  fails  to  pay  the 
remaining  amount  for  the  license,  or  is 
otherwise  disqualified,  it  will  be 
assessed  a  penalty  equal  to  the 
difference  between  its  winning  bid  and 
the  winning  bid  tlie  next  time  the 
license  is  auctioned  by  the  Commission 
plus  three  (3)  percent  of  the  lower  of 
these  two  amounts. 

(d)  Designated  entities.  Designated 
entities  are  small  businesses,  and 
businesses  owned  by  members  of 
minority  groups  and/or  women,  as 
defined  in  47  CFR  1.2110(b). 

(1)  Bidding  credits.  A  winning  bidder 
that  qualifies  as  a  business  owTied  by 
women  and/or  minorities  may  use  a 
bidding  credit  of  twenty-five  (25) 
percent  to  lower  the  cost  of  its  winning 
bid.  A  bidding  credit  is  available  for  a 
bcense  for  either  frequency  segment  A 


or  frequency  segment  B  in  each  service 
area.  A  bidding  credit,  however,  may  be 
applied  to  only  one  of  the  two  licenses 
available  in  each  service  area. 

(2)  Tax  certificates.  Any  initial 
investor  in  a  business  ov.nod  by 
minorities  and/or  women  and  who 
provides  "start-up"  financing,  which 
allows  such  business  to  acquire  a  I\nDS 
licensc(s),  and  any  investor  who 
purchases  o'ATiership  in  an  interest  in  a 
IVDS  license  owned  by  minorities  and/ 
or  women  within  the  first  year  after 
license  issuance,  which  allows  for  the 
stabilization  of  the  entity's  capital  base, 
may,  upon  the  sale  of  such  investment 
or  interest,  request  from  the 
Commission  a  tax  certificate,  so  long  as 
such  investor  transaction  does  not 
reduce  minority  or  female  ownership  or 
control  in  the  entity  below  50.1  percent. 
Any  IVDS  licensee  who  assigns  or 
transfers  control  of  its  license  to  a 
business  owned  by  minorities  and/or 
women  may  request  that  the 
Commission  issue  it  a  tax  certificate. 

(3)  Installment  payments.  Small 
businesses,  including  .small  businesses 
owned  by  women  and/or  minorities 
may  elect  to  pay  the  full  amount  of  their 
bid  in  installments  over  the  term  of  their 
licenses.  See  47  CFR  1.2110(d). 

(e)  Unjust  enrichment.  Any  business 
owned  by  minorities  and/or  women  that 
obtains  a  IVDS  license  through  the 
benefit  of  tax  certificates  shall  not  assign 
or  transfer  control  of  its  license  within 
one  year  of  its  license  grant  date.  If  the 
assignee  or  transferee  is  a  business 
owned  by  minorities  and/or  women, 
this  paragraph  shall  not  apply; 
Provided,  however,  that  the  assignee  or 
transferee  shall  not  assign  or  transfer 
control  of  the  license  within  one  year  of 
the  grant  date  of  the  assigrunent  or 
transfer. 

9.  Section  95.819  is  revised  to  read  as 
follows: 

§95.819    License  transferability. 

(a)  IVT)S  system  licenses  acquired 
through  competitive  bidding  procedures 
may  be  transferred,  assigned,  sold,  or 
given  away  only  in  accordance  with  the 
provisions  and  procedures  set  forth  in 
47  CFR  1.2111. 

(b)  Except  for  licenses  acquired 
through  competitive  bidding 
procedures,  the  licensees  may  not 
transfer,  assign,  sell,  or  give  the  IVDS 
system  licenses  or  any  component  CTS 
licenses  to  any  other  entity  until  the  five 
year  construction  benchmark  (50 
percent  coverage)  has  been  met. 

(c)  Once  the  five  year  construction 
benchmark  has  been  met,  licensees  of 
IVDS  systems  that  were  not  acquired 
through  competitive  bidding  may 
transfer,  sell,  assign,  or  give  the  IVDS 


system  licenses  together  with  all  of  its 
component  CTS  licenses  to  any  other 
entity  in  accordance  with  the  provisions 
of  §  95.821.  If  the  licensee  sells  or  gives 
away  the  apparatus  the  new  owner  must 
obtain  a  new  IVDS  system  license  and 
CTS  licenses  before  placing  it  in 
operation. 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  219  and  252 

Defense  Federal  Acquisition 
Regulation  Supplement;  Indian  Tribal 
or  Alaska  Native  Corporation 

agency:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
public  comments. 

summary:  The  Department  of  Defense 
has  amended  the  Defense  Federal 
Acquisition  Regulation  Supplement  so 
that  a  qualified  Indian  Tribal 
Corporation,  including  an  Alaska  Native 
Corporation,  furnishing  the  product  of  a 
responsible  small  business  concern  is 
not  denied  the  opportunity  to  compete 
for  and  be  awarded  a  contract  under 
small  disadvantaged  business 
preference  programs. 

DATES:  Effective  Date:  May  3,  1994. 
Comment  Date:  Comments  on  the 
interim  DFARS  rule  should  be 
submitted  in  vmting  to  the  address 
shown  below  on  or  before  July  12,  1994, 
to  be  considered  in  the  formulation  of 
a  final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to  The 
Defense  Acquisition  Regulations 
Council,  ATTN:  Mrs.  Alvce  Sullivan, 
PDUSD  {A&T)DP(DAR).'lMD  3D139. 
3062  Defense  Pentagon.  Washington,  DC 
20301-3062.  Telefax  number  (703)  604- 
5971.  Please  cite  DFARS  Case  93-D309 
in  all  correspondence  related  to  this 
issue. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Alyce  Sullivan,  (703)  604-5929. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  8051  of  the  Fiscal  Year  1994 
Defense  Appropriations  Act,  Public  Law 
103-139,  provides  that  notwithstanding 
any  other  provision  of  law.  a  qualified 
Indian  Tribal  Corporation  or  Alaska 
Native  Corporation  furnishing  the 
product  of  a  responsible  small  business 
concern  shall  not  be  denied  the 
opportunity  to  compete  for  and  be 
awarded  a  contract  under  the  Small 
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Disadvantaged  Business  (SDB) 
preference  programs. 

The  Director.  Defense  Procurement, 
issued  Departmental  Letter  94-009,  May 
3,  1994,  to  implement  Section  8051  in 
the  Defense  Federal  Acquisition 
Regulation  Supplement. 

E.  Regulatory  Flexibility  Act 

The  interim  rule  niay  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq..  because  the 
rule  makes  small  disadvantaged 
businesses  owned  by  Indian  tribes, 
including  Alaska  Native  Corporations, 
eligible  for  small  disadvantaged 
business  preferences  when  they  furnish 
the  product  of  a  small  business  concern. 
An  Initial  Regulatory  Flexibility 
Acalysis  (IRFA)  has  been  prepared  and 
will  be  provided  to  the  Chief  Counsel 
for  Advocacy  for  the  Small  Business 
Administration.  Comments  from  small 
entities  concerning  the  affected  DFARS 
subparts  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
ankl  cite  DFARS  Case  94-610  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Faperu'ork  Reduction  Act  docs 
not  apply  because  the  revisions  in  this 
rulemaking  notice  do  not  contain  and/ 
or  affect  information  colleciioa 
re(puirements  which  require  the 
apfaroval  of  OMB  under  44  U.S.C.  3501 
et^q. 

D.lpetennination  To  Issue  an  Interim 


D.iPt 


A  determination  has  been  made  under 
th^  authority  of  the  Secretar>-  of  Defense 
to  issue  this  rule  as  an  interim  rule. 
Urgent  and  compelling  reasons  exist  to 
promulgate  this  rule  before  affording  the 
public  an  opportunity  to  comment.  This 
action  is  necessary  because  Section 
8061  became  effective  upon  enactment 
of  the  Fiscal  Year  1994  Defense 
Appropriations  Act  (Pub.  L.  103-139), 
on  November  11,  1993.  However, 
pursuant  to  Public  Law  98-577  and 
Federal  Acquisition  Regulation  1.501. 
public  comments  received  in  response 
to  this  interim  rule  will  be  considered 
in  formulating  the  final  rule. 

LisJt  of  Subjects  in  48  CFR  Parts  219  and 
252 

Government  procurement. 
Claudia  L.  Naugle, 

Deputy  Director,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  219  and  252 
are  amended  as  follows: 


1.  The  authority  for  48  CFR  parts  219 
and  252  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR  Part 
1. 

PART  219— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

2.  Section  219.502-2-70  is  amended 
by  revising  paragraph  {a)(l)(ii)  and 
adding  (aj(l)(iii)  to  read  as  follows: 

21 9.502-2-70    Total-set-asides  for  small 
disadvantaged  business  concems. 

(a)  •   •   * 

(!)•   •   * 

(ij*   *  *      . 

(ii)  In  the  case  of  an  SDB  regular 
dealer  owned  by  an  Indian  tribe, 
including  an  Alaska  Native  Corporation, 
will  provide  the  supplies  of  a  small 
business  for  contracts  awarded  during 
fiscal  year  1994,  as  provided  in  Section 
8051  of  Pub.  L.  103-139;  or, 

(iii)  In  the  case  of  other  SDB  regular 
dealers,  will  provide  the  supplies  of 
SDBs  (except  as  provided  in  Alternate  I 
of  the  clause  at  252.219-7002,  Notice  of 
Small  Disadvantaged  Business  Set- 
Aside). 


PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.219-7001  is  amended 
by  revising  the  clause  dale  to  read 
'•(.May  1994)"  in  Heu  of  "(Dec  1991)",  by 
adding  a  definition  for  United  States  to 
paragraph  (a),  and  by  revising  paragraph 
(f)(2)  nnd  Ahernate  I  to  read  as  follows: 

252.219-7001     Notice  of  Partial  Small 
business  Set-Aside  with  Preferential 
consideration  for  Small  Disadvantaged 
Business  Concems. 

*  •         •         »         • 

(a)  Definitions. 

•  •  •  *  • 

United  States,  as  u.<;ed  in  this  clause, 
mtans  the  United  States,  its  terriuiries  and 
possessions,  the  Commonwealth  of  Puerto 
Rico,  the  U.S.  Trust  Territor>'  of  the  Pacific 
Islands,  or  the  District  of  Columbia. 

•  •         •         *         * 

(f)  Agreements. 

*  •  »  *  • 

(2)  A  manufacturer  or  regular  dealer,  which 
clain-is  preference  as  a  small  disadvantaged 
business  and  submits  an  offer  in  its  own 
name,  agrees  to  furnish  in  performing  this 
contract  only  end  items  manufactured  or 
produced  by  s.mall  disadvantaged  business 
concerns  in  the  United  States,  except,  as 
p.-ovided  in  Section  8051  of  Pub.  L.  103-139. 
for  contracts  awarded  during  fiscal  year  1994. 
a  small  disadvantaged  business  manufacturer 
or  regular  dealer  owned  by  an  Indian  tribe, 
including  an  Alaska  Native  Corporation, 
agrees  to  furnish  only  end  items 


manufactured  or  produced  by  small  business 
concerns  in  the  United  States. 
(End  of  clause) 
Alternate  I  (May  1994) 

As  prescribed  in  219.508(d),  substitute  the 
following  paragraph  (f)(2)  for  paragraph  (f)(2J 
of  the  bcsic  clause: 

(f)(2)  A  regular  dealer,  which  claims 
preference  as  a  small  disadvantaged  business 
and  submits  an  offer  in  its  own  name,  agrees 
to  furnish  in  performing  ttiis  contract  only 
end  items  manufactured  or  produced  by 
small  business  concems  in  the  United  States. 

4.  Section  252.219-7002  is  amended 
by  revising  the  clause  date  to  read 
"(May  1994)"  in  lieu  of  "(Dec  1991)",  by 
revising  the  heading  of  paragraph  (a), 
and  adding  a  definition  for  United 
States  to  paragraph  (a),  and  by  revising 
paragraph  (c)  and  Alternate  I  to  read  as 
follows: 

252.219-7002    Notice  of  small 
disadvantaged  business  set-aside. 

•  •         •         •         • 

(a)  Definitions. 

•  •  •  *  ■ 

United  States,  as  used  in-'this  clause, 
means  the  United  States,  its  territories  end 
possessions,  the  Commonwealth  of  Puerto 
Rico,  the  U.S.  Trust  Territory  of  the  Pacific 
Islands,  or  the  District  of  Columbia. 

•  •  •  • 

(c)  Agreement. 

A  small  disadvantaged  business 
manufacturer  or  regular  deiiler,  submitting  an 
offer  in  its  own  name,  aj^rees  to  furnish  in 
performing  this  contract  only  end  items 
manufactured  or  produced  by  small 
disadvantaged  business  concems  in  the 
United  States,  except,  as  provided  in  Section 
8051  of  Pub.  L  103-139,  for  contracts 
awarded  during  fiscal  year  1994.  a  smi;Il 
disadvantased  Lusint'S":  ninnufdciurer  or 
regular  dealer  owned  l-y  an  Indian  Iribo, 
including  an  Alnska  Native  Curporation; 
agrees  to  furnish  only  end  items 
manufactured  or  p.-oduf  ed  hy  siiip.ll  business 
concerns  in  the  United  Suites. 
(End  of  clause) 
Alternate'l  (May  l!)94) 

As  prescrilied  in  219  S08-70.  substitute  the 
following  paragraph  (c)  for  pnraj;7aph  (o)  of 
the  basic  clause; 

(c)  Agreement. 

A  small  disadvantaged  business  rc;;!: lar 
dealer  submitting  an  offer  in  its  own  neme 
agrees  to  fu.mish  in  performing  this  contract 
only  end  items  manufactured  or  produred  by 
small  business  concems  in  the  l.'nited  itates. 

5.  Section  252.219-7006  is  amended 
by  revising  the  clause  date  to  read 
"(May  1994)"  in  lieu  of  "(Apr  1994)", 
and  by  adding  a  definition  of  United 
States  to  paragraph  (a)  and  by  rcvibing 
paragraph  (d)(2)  and  Alternate  I  to  read 
as  follows: 

252.219-7006  Notice  of  Evaluation 
Preference  for  Small  Disadvantaged 
Business  Concerns 
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(a)  Definitions. 

*  •         •         •         • 

United  States,  as  used  in  this  clauria, 
means  the  United  States,  its  territories  and 
jKKsessions,  the  Commonwealth  of  Puerto 
Rico,  the  U.S.  Trust  Territory  of  the  Pacific 
Islands,  or  the  District  of  Columbia. 

*  •         •         •         * 

(d)  Agreements. 

*  *         •         •         * 

(2)  A  small  disadvantaged  business, 
historically  black  college  or  university,  or 
minority  institution  regular  dealer  submitting 
an  offer  in  its  own  name  agrees  to  furnish  in 
performing  this  conL-act  only  end  items 
manufactured  or  produced  by  small 
disadvantaged  business  concerns,  historically 
black  colleges  or  universities,  or  minority 
institutions  in  the  United  States,  except,  as 
provided  in  Section  8051  of  Pub.  L.  103-139, 
for  contracts  awarded  during  fiscal  year  1994, 
a  small  disadvantaged  business  manufacturer 
or  regular  dealer  owned  by  an  Indian  tribe, 
including  an  Alaska  Native  Corporation, 
agrees  to  furnish  only  ei)d  items 
manufactured  or  produced  by  small  business 
concerns  in  the  United  States. 


Alternate!  (May  1994) 

As  prescribed  in  219.7003.  substitute  the 
following  paragraph  (d)(2)  for  paragraph 
(d)(2)  of  the  basic  clause: 

(d)(2)  A  small  disadvantaged  business, 
historically  black  college  or  university,  or 
minority  institution  regular  dealer  submitting 
an  offer  in  its  own  name  agrees  to  furnish  in 
performing  this  contract  only  end  items 
manufactured  or  produced  by  small  business 
concerns,  historically  black  colleges  or 
universities,  or  minority  institutions  in  the 
United  States. 

IFR  Doc.  94-11421  Filed  5-12-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
49  CFR  Part  229 

[FRA  Docket  No.  RSGC-2,  Notice  No.  6] 
RIN  2130-AA80 

Locomotive  Consplcuity;  Minimum 
Standards  for  Auxiliary  External  Lights 

AGENCY:  Federal  Railroad 
Adrainistration  (FR.^),  DOT. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  interim  rule  (referred  to 
as  "IR-2")  amends  FRA's  interim  rule 
(referred  to  as  "IR-1")  published  on 
February  3, 1993,  by  relaxing  the 
standards  IR-1  contained  concerning 
auxiliary  external  hghts  on  locomotives. 
lR-2  contains  detailed  and  specific 
performance  standards  regarding  color, 
intensity,  operation,  mounting  location 


and  flash  rate  for  ditch  lights,  crossing 
lights,  strobe  lights  and  oscillating 
lights  This  action  is  intended  to 
increase  the  visibility  of  locomotives  to 
motorists  and  thereby  reduce  the 
incidence  of  accidental  collisions 
between  motor  vehicles  and 
locomotives  at  highway-rail  grade 
crossings. 

DATES:  This  interim  rule  is  effective  May 
13,  1994;  vmtten  comments  must  be 
received  on  or  before  July  12„1994. 
Comments  received  after  that  date  will 
be  considered  so  far  as  possible  without 
incurring  additional  expense  or  delay. 
ADDRESSES:  Written  Comments:  Written 
comments  and  petitions  for 
reconsideration  should  identify  the 
docket  number  and  the  notice  number 
and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk,  Office  of  Chief 
Counsel.  FRA.  400  Seventh  Street.  S\V., 
Washington.  DC  20590. 

Public  bearing:  Given  the  limited 
scope  of  this  interim  rule  and  the 
statutory  exception  under  45  U.S.C. 
431(u)(2)  from  public  proceedings,  FRA 
does  not  believe  that  a  public  hearing  is 
warranted  at  this  time.  However,  FRA 
will  consider  any  request  for  an 
opportunity  to  make  an  oral 
presentation  tJiat  is  filed  by  the  deadline 
for  written  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Davids,  Bridge  Engineer,  Office 
of  Safety,  FRA,  400  Seventh  Street,  SW.. 
Washington.  DC  20590  (telephone:  202- 
366-9186);  Edward  R.  English.  Director. 
Office  of  Safety  Enforcement,  Office  of 
Safety,  FRA,  400  Seventh  Street.  SW.. 
Washington,  DC  20590  (telephone:  202- 
366-9252);  or  Marina  C.  Appleton.  Trial 
Attorney.  Office  of  Chief  Counsel,  FRA. 
400  Seventh  Street,  SW.,  Washington, 
DC  20590  (telephone:  202-366-0628). 
SUPPLEMENTARY  INFORMATION:  On 
February  3,  1993,  FRA  published  an 
interim  rule  (IR-1)  (58  FR  6899,  to  be 
codified  at  49  CFR  229.133).  with 
request  for  comments,  concerning 
measures  to  enhance  the  conspicuity  of 
locomotives.  IR-1  implemented 
requirements  mandated  by  section  14  of 
the  Amtrak  Authorization  and 
Development  Act  (Pub.  L.  102-533). 
This  enabling  legislation  added  new 
subsection  (u)  to  section  202  of  the 
Federal  Railroad  Safety  Act  of  1970 
(Safety  Act)  (45  U.S.C.  431),  which 
reads  as  follows: 

(ii)  Locomotive  Conspicuity. 

(1)  The  Secretary  shall  conduct  a  review  of 
the  Depiirtment  of  Transportation's  rules 
with  respect  to  locomotive  conspicuity  and 
shall  complete  the  Department's  current 
locomotive  conspicuity  research  no  later  than 
December  31,  1993.  As  part  of  this  review, 
the  Secretary  shall  collect  relevant  data  from 


operational  experience  by  railroads  having 
enhanced  conspicuity  measures  in  service. 

(2)  Not  later  than  Deceml)er  31,  1992.  the 
Secretary  shall  issue  interim  regulations 
identifying  ditch  lights,  crossing  lights, 
strobe  lights,  and  oscillating  lights  as  interim 
locomotive  conspicuity  measures,  and  • 
authorizing  and  encouraging  installation  and 
use  of  such  measures.  The  interim 
regulations  and  any  amendments  thereto 
shall  be  adopted  without  regard  to 
subchapter  II  of  chapter  5  of  Title  5.  Any 
locomotive  equipped  with  such  interim 
conspicuity  measures  on  the  date  of  issuance 
of  final  regulations  under  paragraph  (3)  shall 
be  considered  in  full  compliance  with  such 
final  regulations  until  4  years  after  issuance 
of  such  final  regulations. 

(3)  Not  later  than  June  30,  1994,  the 
Secretary  shall  initiate  a  rulemaking 
proceeding  to  issue  final  regulations 
requiring  substantially  enhanced  locomoti\e 
t  onspicuity  measures.  In  such  rulemaking 
proceeding,  the  Secretary  shall  consider,  at  a 
minimum — 

(A)  Revisions  to  the  existing  locomotive 
headlight  standard,  including  standards  for 
placement  and  intensity; 

(B)  Requiring  use  of  reflective  materials  to 
enhance  locomotive  conspicuity; 

(C)  Requiring  use  of  additional  alerting 
lights  (including  ditch,  crossing,  strobe,  and 
oscillating  lights): 

(D)  Requiring  use  of  auxiliary  lights  to 
enhance  locomotive  conspicuity  when 
viewed  from  the  side; 

(E)  The  effect  of  any  enhanced  conspicuity 
measures  on  the  vision,  health,  and  safety  of 
train  crew  members; 

(F)  separate  standards  for  self-propelled, 
push-pull  and  multi-unit  passenger 
operations  without  a  dedicated  head-end 
locomotive. 

(4)  In  issuing  regulations  under  paragraph 
(3),  the  Secretary  may  exclude  from  any 
specific  conspicuity  requirement  and 
category  of  trains  or  rail  operations  if  the 
Secretary  determines  that  such  an  exclusion 
is  in  the  public  interest  and  is  consistent 
with  rail  safety  (including  grade-crossing 
safety). 

(5)  The  Secretary  shall  issue  final 
regulations  requiring  enhanced  locomotive 
conspicuity  measures  no  later  than  June  30, 
1995.  The  Secretary  shall  require  that  all 
locomotives  not  excluded  from  the 
regulations  be  equipped  with  interim 
conspicuity  measures  under  paragraph  (2)  or 
the  conspicuity  measures  mandated  by  final 
regulations  issued  under  this  paragraph,  no 
Kifer  than  December  31,  1997. 

(6)  As  used  in  this  subsection,  the  term 
"locomotive  conspicuity"  means  the 
enhancement  of  day  and  night  visibility  of 
the  front-end  unit  of  a  train,  by  means  of 
lighting,  reflective  materials,  or  other  means, 
with  particular  consideration  to  the  visibility 
and  perspective  of  drivers  of  motor  vehicles 
a!  grade  crossings. 

Under  IR-1,  ditch  lights,  crossing 
lights,  strobe  lights  and  oscillating  lights 
were  designated  as  interim  locomotive 
conspicuity  measures.  Conspicuity 
measures  that  comply  with  IR-1,  IR-2 
or  any  amendment  thereto,  are  deemed 
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to  comply  with  the  final  rule  for  four 
years  after  its  issuance.  As  required  by 
the  enabling  legislation,  the  final  rule 
requiring  enhanced  locomotive 
conspicuity  measures  must  be  issued  no 
later  than  June  30,  1995.  All 
locomotives  not  excluded  from  the  final 
regulations  must  be  equipped  with 
eidier  the  interim  conspicuity  lighting 
arrangements  identified  in  IR-1  or  IR- 
2  or  the  conspicuity  arrangements 
mandated  by  the  final  regulations,  no 

later  than  December  31, 1997. 

I 

If  the  final  rule  is  issued  prior  to  the 
dbadline,  June  30,  1995.  the  statute's 
four-year  grace  period  would  begin  on 
that  earlier  date.  Likewise,  although  IR- 
1  and  IR-2  do  not  require  that  any  train 
be  equipped  with  conspicuity  measures, 
the  final  rule  may  require  such 
equipping  even  prior  to  December  31. 
1$97,  which  is  the  latest  date  for 
requiring  such  measures. 

■Research  on  locomotive  conspicuity 
conducted  through  the  Volpe  National 
Transportation  Systems  Center  was 
completed  on  schedule  in  1993.  FRA 
wkll  continue  to  gather  and  analyze  data 
concerning  means  of  enhancing 
visibility  of  trains  at  highway-rail  grade 
ccossings. 

Public  Participation  in  the  Rulemaking 

Subsection  202(u)(2)  of  the  Safety  Act 
provides  that  IR-1  and  IR-2  and  any 
amendment  to  either  rule  shall  be 
adopted  without  regard  to  subchapter  II 
oi  chapter  5  of  title  5,  United  States 
Code.  This  subsection  thus  allows  IR-1 
and  IR-2  to  be  issued  without  regard  to 
the  Administrative  Procedure  Act's 
(APA)  general  requirement  of  providing 
an  opportunity  for  public  participation 
in  the  rulemaking  process  or,  by 
implication,  the  Safety  Act's 
requirement  that  an  opportunity  for  oral 
presentation  be  provided  where  notice 
and  comment  are  necessarj'.  See  45 
U.S.C.  431(b).  Similarly,  the  normal 
APA  requirement  that  a  rule  be  effective 
no  sooner  than  30  days  after  issuance 
does  not  apply  here.  See  5  U.S.C. 
553(d). 

Although  the  enabling  legislation 
suspended  the  requirements  for  notice 
and  comment,  FRA  will  consider 
wTitten  comments  received  on  or  before 
July  12.  1994.  During  this  period.  FRA 
will  also  consider  petitions  for 
amendment  of  this  rule,  provided  that 
sulch  petitions  clarify  the  descriptions  of 
devices  addressed  in  this  rule,  or 
identify  devices  that  perform  the  same 
function  at  least  as  effectively  as  those 
devices  addres.sed  in  this  rule. 


Discussion  of  Comments  and  Section 
Analysis 

In  IR-1.  FRA  solicited  comments  from 
railroads,  lighting  manufacturers, 
railroad  employees  and  other  interested 
persons  regarding  (i)  the  specific 
performance  standards  for  the  different 
au.xiliary  lighting  arrangements  detailed 
in  that  rule  and  (ii)  the  concept  of 
"locomotive  conspicuity"  in  general. 

FRA  received  comments  from  the 
Florida  East  Coast  Railway  Company, 
the  Union  Pacific  Railroad  Company 
(UP),  The  American  Short  Line  Railroad 
Association  (ASLRA),  the  Association  of 
American  Railroads  (AAR),  the 
Northeast  Illinois  Regional  Commuter 
Raib-oad  Corporation  (METRA),  the 
Long  Island  Rail  Road,  Canadian  Pacific 
Limited  (CP),  the  Quest  Corporation, 
3M,  Flash  Technology  Corporation  of 
America,  the  Norfolk  Southern 
Corporation  (NS),  and  the  Canadian 
National  Railway  Company  (CN). 

After  review  of  public  comments. 
FRA  determined  that  changes  to  IR-1 
are  warranted.  The  following  discussion 
is  provided  in  response  to  these 
comments  and  in  explanation  of  these 
changes. 

A.  Length  of  the  "Grandfathering" 
Period  (§  229.133(a)) 

Several  commenters.  including  AAR. 
UP  and  ASLRA.  requested  that  any 
auxiliar)'  lighting  system  meeting  the 
specifications  in  IR-1  that  is  installed 
on  a  locomotive  be  considered  in 
compliance  with  the  final  rule  for  the 
entire  life  of  the  locomotive,  rather  than 
for  only  the  four-year  period  specified 
in  IR-1  at  49  CFR  229.133(a).  ' 

The  enabling  legislation  specifically 
allowed  a  four-year  period  Of 
acceptability  for  installed  auxiliary 
lighting  systems  that  conform  to  the 
specifications  outlined  in  IR-1.  FRi\ 
does  not  have  the  authority  to 
"grandfather"  such  lighting  systems 
beyond  that  four-year  period. 
Furthermore.  FRA  does  not  want  to 
constrain  the  content  and  applicability 
of  the  final  rule  to  decisions  made  at 
this  time  without  benefit  of  information 
from  research  and  rulemaking  that  will 
be  available  and  incorporated  into  the 
ndemaking  process  beginning  in  1994. 
FRA  will  endeavor  to  apply  a  "rule  of 
reason"  at  the  final-rule  stage  to 
recognize  the  value  of  early  investments 
in  auxiliary  lighting  systems  that  were 
in  service  prior  to  the  issuance  of  the 
final  rule. 

B.  Activation  of  Auxiliary  Lighting 
Systems  (§§229.133  (b)(l)(iii).  (b)(2)(iv). 
(b)(3)(v)  and  (b)(4)(ii)) 

ASLRA  requested  that  the  interim 
rule  not  reference  the  manner  in  which 


the  auxiliary  lighting  systems  would  be 
activated  on  the  locomotive.  ASLRA  is 
concerned  that  the  language  in  IR-1  at 
§§229.133(b)(l)(iii).  {b)(2)(iv).  (b)(3)(v) 
and  (b)(4)(ii)  referring  to  activation 
parameters  of  auxiliary  lights  might  be 
considered  a  precedent  for  adoption  of 
similar  provisions  in  the  final  rule 
without  full  consideration  of  the 
consequences. 

FRA  agrees  in  part.  Mention  of 
specific  activation  parameters  without 
requiring  their  use  may  be  interpreted  to 
imply  that  similar  parameters  would  be 
incorporated  in  the  final  rule.  That  is 
not  the  intent  of  the  interim  rule. 
Activation  methods  or  systems  uill  be 
specified  in  the  final  rule  as  needed. 
Such  activation  methods  could  then  be 
applied  to  almost  any  system  regardless 
of  whether  the  lights  were  installed 
prior  to  or  after  the  final  rule. 

In  reality,  any  system  imaginable  is 
capable  of  actuation  by  a  wide  variety 
of  devices  and  at  almost  any  time.  The 
final  rule  may  require  actuation  devices 
to  be  provided  wherever  necessary, 
without  rendering  existing  lighting 
systems  obsolete.  Therefore,  the 
specification  for  capability  of  automatic 
operation  has  been  eliminated  in  IR-2. 

C.  Dimensional  Requirements  for 
Ughting  Placement  (§§229.133(bl(l)(i). 
(b)(2)(iii)  and  (b)(3)(i)) 

Several  responders  commented  on  the 
vertical  and  horizontal  dimensional 
requirements  for  the  various  auxiliary 
lighting  arrangements  in  IR-1. 

The  dimensional  requirements  for 
light  placement  in  IR-1  at 
§§  229.133(b)(l)(i),  (b)(2)(iii)  and 
(b)(3)(i)  represented  the  best  information 
available  to  FRA  at  the  time  of  issuance 
of  IR-1.  The  governing  principle  was  to 
have  the  lights  far  enough  apart  to  be 
distinguishable,  preferably  forming  a 
triangle  with  the  headlight,  and  high 
enough  above  the  rail  that  they  would 
be  effective  in  snow  as  well  as  over 
vertical  cunes  in  the  railroad  track. 

The  comments  and  photographs 
submitted  in  this  regard  were  valid  and 
informative.  Several  locomotive  types  in 
common  use  present  a  problem  v.ith 
installation  of  ditch  or  crossing  lights 
with  horizontal  spacing  greater  than  49 
inches.  CN.  which  has  had  considerable 
experience  and  success  with  ditch 
lights,  has  one  tvpe  of  installation  with 
a  horizontal  spacing  of  37  inches,  and 
focused  on  the  track  at  a  point  800  feet 
in  front  of  the  locomotive.  Other 
locomotives  have  horizontal  spacing 
less  than  the  minimum  requirement  of 
60  inches  contained  in  IR-1  at 
§  229.133(b)(l)(i).  CN  also  has  some 
locomotives  equipped  with  ditch  lights 
placed  91  inches  above  the  rail,  above 
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the  84-inch  maximum  established  in  IR- 

1  at  §  229.133(b)(l)(i).  METRA.  the 
commuter  railroad  in  the  Chicago  area, 
has  ditch  lights  mounted  on  cab  control 
cars  at  a  height  of  only  25  inches  above 
the  rail,  lower  than  the  36-inch 
minimum  in  IR-1  at  §  229.133(b)(l)(i). 
Additionally,  the  flat  section  of  the  cab 
roof  on  some  EMD  locomotives  might 
inhibit  the  installation  of  strobe  li^ts 
spaced  60  inches  horizontally. 

1.  Three- Light  Triangle  Dimensions: 
(New  §§229.133(b)(l)(ii),  (iii),  (b)(2)(iii) 
and  (b)(3)(ii),  (iii)) 

FRA  believes  that  the  purpose  of  IR- 

2  would  be  best  served  by  broadening 
the  limits  on  acceptable  placement 
dimensions  to  some  degree.  However, 
some  minimum  horizontal  spacing  of 
lights  remains  necessary  to  piermit 
recognition  of  a  characteristic  pattern  by 
a  motorist  sufficiently  in  advance  of  the 
approach  of  a  train  to  permit  timely 
defensive  action.  FRA  concludes  that 
the  spacing  requirement  for  ditch  and 
crossing  lights  can  be  modified  if  the 
vertical  dimension  of  the  three- light 
triangle  (headlight  and  two  crossing 
lights;  headlight  and  two  ditch  lights;  or 
headlight  and  two  strobe  lights)  is  large 
enough  to  afford  recognition  by  a 
motorist  not  only  of  the  approaching 
train,  but  also  of  its  general  location 
relative  to  the  crossing.  If  the  vertical 
dimension,  or  the  altitude,  of  the  three- 
light  triangle  is  at  least  60  inches,  it 
would  compensate  for  a  shorter 
horizontal  spacing  of  the  lower  lights,  or 
base  of  the  triangle.  The  normal  human 
eye  can  resolve  two  objects  spaced  to 
form  an  angle  of  approximately  one-half 
of  one  degree.  The  orientation — 
horizontal,  vertical  or  diagonal — is 
immaterial.  Spacing  of  60  inches 
subtends,  or  delimits,  one-half  of  one 
degree  at  573  feet  from  the  observer, 
beyond  which  distance  the  Lights  are 
seen  as  one.  This  distance  corresponds 
to  an  approach  time  of  6.5  seconds  at  60 
miles  per  hour. 

2.  Horizontal  Dimensions  (New 

§§  229.133(b)(1)  (ii).  (iii).  (b)(2)(iii)  and 
(b)(3)(ii),  (iii)) 

FRA  concludes  that  the  minimum 
horizontal  interval  between  adjacent 
crossing  lights  and  adjacent  ditch  hghts 
should  be  reduced  from  60  to  36  inches, 
provided  that,  if  the  horizontal  interval 
is  less  than  60  inches,  the  vertical 
distance  between  the  headlight  and  the 
plane  of  the  ditch  or  crossing  lights  be 
not  less  than  60  inches.  See  IR-2  at 
§§229.133(bMlMii),  (iii>and  (b)(3)Ui), 
(iii). 

Strobe  hghts  derive  their  effectiveness 
more  from  their  intensity  and 
characteristic  flash  p>attem  than  from 


their  relative  spacing.  The  effectiveness 
of  omni-directional  strobe  lights  can  be 
enhanced  by  mounting  them  at  the 
highest  point  on  the  locomotive  cab 
roof.  In  order  to  accommodate  such 
mounting  on  some  cabs  with  flat  top 
sections  narrower  than  60  inches,  the 
minimum  spacing  between  adjacent 
strobe  lights  is  reduced  to  48  inches,  as 
set  forth  in  IR-2  at  §  229.133(b)(2)(iii). 

3.  Vertical  Dimensions 

(§§  229.133(b)(lKi),  (b){2)(iii)  and 

(b){3)(i)) 

The  most  common  placement  of  ditch 
or  crossing  lights  on  a  road  switcher 
locomotive  is  directly  above  the  front 
platform.  The  headlight  is  commonly 
located  on  the  front  cab  wall,  just  below 
the  roof  line.  The  front  platform  is 
typically  between  five  and  six  feet  above 
the  rail;  the  cab  roof  line,  14  feet  above 
the  rail.  Allowing  a  conservative 
placement  of  one  foot  from  the  surface 
of  the  front  platform  to  the  centerline  of 
the  lower  lights,  and  two  feet  from  the 
edge  of  the  cab  roof  to  the  center  of  the 
upper  headlight  unit,  the  vertical 
spacing  between  the  lower  lights  and 
the  headlight  would  be  five  feet,  or  60 
inches. 

Height  above  the  rail  is  a  factor  in  the 
visibihty  of  a  light  for  several  reasons. 
Increased  height  has  several  advantages. 
First,  the  hght  will  be  less  obstructed  by 
objects  or  vertical  curves  on  or  in  the 
track.  Second,  the  light  will  be  less 
affected  by  accumulations  of  snow  or 
foreign  material  thrown  up  by  the  pilot, 
plow  or  wheels.  Third,  the  light  is  less 
likely  to  be  damaged  should  the 
locomotive  strike  a  foreign  object.  There 
is  no  reason  to  limit  the  maximum 
height  above  the  rail  for  crossing  or 
ditch  lights,  provided  that  they  meet  the 
criteria  for  horizontal  or  vertical  spacing 
as  discussed  above. 

The  minimum  height  for  ditch  hghts 
was  specified  in  IR-1  as  36  inches  in 
§  229.133(b)(l)a),  and  as  48  inches  for 
crossing  hghts  in  §  229.133(b)(3)(i),  in 
order  to  accommodate  mounting  below 
the  front  platform,  if  necessary.  There  is 
no  reason  for  inconsistency  between  the 
dimensions  for  ditch  Ughts  and  for 
crossing  lights;  ditch  lights  could 
become  crossing  Ughts  after 
modification  of  control  circuitry.  Thus» 
the  minimum  height  for  crossing  lights 
in  IR-1  at  §  229.133(b)ta)(i)  i&  revised 
from  48  inches  to  36  inches. 

The  36- inch  minimum  height 
requirement  will  permit  maintenance  of 
the  60-inch  vertical  dimension  on 
locomotives  with  the  headlight  mounted 
in  a  low  front  hood.  This  height 
requirement  also  aids  the  observer's 
sight  distance.  The  maiximum;  vertical 
curve  recommended  by  the  American 


Railway  Engineering  Association  for 
main  track  has  a  rate  of  change  of  grade 
of  0.2  percent  per  100  feet.  On  this 
vertical  curve,  a  light  three  feet  above 
the  track  will  be  visible  to  an  observer 
at  a  distance  of  1,095  feet,  provided  the 
observer's  eyes  are  three  feet  above  the 
track.  A  reduction  in  height  of  one  foot, 
of  either  the  observer  or  the  light, 
reduces  the  sight  distance  by 
approximately  100  feet. 

The  one  comment  requesting  a  lower 
height  above  the  rail  applied  only  to  cab 
control  cars  in  suburban  passenger 
service.  If  those  cars  have  suitable 
conspicuity  while  operating  on  their 
specific  routes,  the  final  rule  may 
permit  their  light  configuration  in  that 
service.  However,  the  25-inch  height 
requested  is  not  suitable  for  general 
railroad  service,  owing  to  the  reduced 
visibility  on  vertical  curves, 
susceptibility  to  snow,  and  damage  from 
foreign  objects.  FRA  therefore  concludes 
that  the  minimum  height  of  36  inches 
for  ditch  Hghts,  crossing  lights  and 
strobe  lights  will  be  retained  in  IR-2. 
See  IR-2  at  §§  229.133(b)(l)(i),  (b)(2)(iii) 
and  (b)(3)(i). 

D.  Strobe  Ughts  (§229.133(b)(2)(i)) 

Flash  Technology  commented  that 
one  forward-facing,  focused  strobe  light 
could  be  more  effective  than  two  omni- 
directional strobe  lights  described  in  IR- 
1  at  §  229.133(b)(2)(i).  If  any  railroads 
are  presently  using  the  former  type  of 
system,  none  commented  or  requested 
its  inclusion  in  the  interim  rule. 

The  purpose  of  both  IR-1  and  IR-2  is 
to  encourage  the  installation  of 
currently  available  effective  systems. 
FRA  was  not  provided  with  any 
information  indicating  that  one  forward- 
facing,  focused  strobe  light  has  been  in 
service  or  proven  effective  to  date.  Such 
technology  may  be  considered  in  the 
final  rule.  The  authority  for  expedited 
issuance  of  IR-1  did  not  contemplate 
the  inclusion  of  systems  not  in  current 
use.  Therefore,  IR-2  will  continue  the 
requirement  for  two  strobe  lights. 

E.  Flash  Rates  (§§229.133(b)(2)(ii), 
(b)(3)(iij)  and  New  §§  229. 133(b)(2)(ii), 
(b)(3j(v)) 

Flash  Technology  commented  that  the 
limits  of  flash  rate  of  strobes  should  be 
broadened  to  incorporate  units  used  by 
Amtrak  which  flash  at  a  period  of  0.5 
seconds.  This  rate  is  used  by  the  Federal 
Aviation  Administration  (FAA)  for 
runway  lead-in  lighting,  and  does  not 
cause  problems  with  flicker  vertigo. 
Research  conducted  for  FRA  by  the 
Transportation  Systems  Center  in  1974 
and  1975  shows  that  *  flash  rate  as  rapid 
as  three  per  second  effectively  improves 
conspicuity,  and  does  not  produce 
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flicker  vertigo.  In  view  of  this  research 
and  comment,  the  flash  rate  for  both 
strobe  lights  and  crossing  lights  is 
broadened  in  IR-2  at  §§229.133(b)(2)(ii) 
and  (b)(3)(v),  respectively,  to  permit 
rapid  flash  rates  up  to  three  per  second, 
or  180  per  minute. 

Generally,  the  original  specifications 
for  flash  rates  were  drawn  around  a  time 
period  of  one  second.  The  proposed 
revisions  to  flash  or  operating  rates 
range  on  either  side  of  one  per  second. 
IR-2  is  clarified  by  restatement  of  the 
flash  rates  in  terms  of  flashes  or  cycles 
per  minute. 

F.  Oscillating  Lights  (§  229.133(b)(4)) 

The  Florida  East  Coast  Railway 
Company  commented  that  its 
locomotives  have  been  equipped  since 
19?8  with  an  Oscitrol  warning  light  that 
performs  the  functions  of  an  oscillating 
light.  This  warning  light  consists  of  two 
lamps  co-located  in  the  same  fi.vture, 
aimed  three  degrees  to  either  side  of  the 
locomotive  centerline.  which  flash 
alternately  at  a  rate  of  epproximately  50 
tintes  per  minute.  It  also  uses  one  red 
lari^.  which  is  actuated  by  a  heavy 
ap^ication  of  the  train  air  brake. 

The  red  light  is  used  for  purposes 
other  than  improved  conspicuity  at 
highway-rail  crossings.  It  need  be 
addressed  only  to  the  extent  that  the 
actiuation  of  a  red  oscillating  light 
geijierally  extinguishes  the  white  light. 
Its  primary  purpose  is  to  alert 
approaching  trains  on  adjacent  tracks 
thit  the  train  displaying  the  red  light 
has  undergone  a  heavy  brake 
application,  and  could  possibly  foul  the 
adjacent  track. 

^RA  believes  that  the  warning  lights 
us4d  by  Florida  East  Coast  are  effective 
anOj  within  the  family  of  oscillating 
lignks  defined  in  the  enabling 
legislation.  They  are  therefore  included 
in  the  definition  of  an  acceptable 
oscillating  light. 

Display  of  the  red  light,  overriding  the 
white  light,  occurs  only  in  specific, 
critical  situations  when  necessary  to 
avoid  potential  train  collisions.  The 
safety  benefit  of  this  type  of  red  light, 
in  the  rare  circumstances  under  which    , 
it  is  used,  outweighs  the  consequences 
of  the  short-term  loss  of  the  oscillating 
white  light.  This  feature  is  permitted, 
but  not  mandated,  in  acceptable  interim 
oscillating  light  systems. 

Regulatory  Impact 

Exccutiw  Order  1 2866  and  DOT 
HeguJatory  Policies  and  Procedures 

This  interim  rule  has  been  evaluated 
in  accordance  with  existing  regulatory 
policies  and  procedures  and  is 
considered  to  be  a  nonsignificant 


regulatory  action  under  DOT  policies 
and  procedures  (44  FR  11034;  February 
26.  1979).  This  rule  also  has  been 
reviewed  under  Executive  Order  12866 
and  is  considered  "nonsignificant" 
under  that  Order.  This  interim  rule  does 
not  require  the  use  of  an  auxiliary 
lighting  system.  Instead,  the  rule 
encourages  the  installation  and  use  of 
auxiliary  lighting  arrangements  on 
locomotives. 

Although  "nonsignificant,"  FRA 
nonetheless  has  prepared  a  regulator)' 
evaluation  addressing  the  economic 
impact  of  the  rule.  This  regulatory 
evaluation  estimates  that  economic 
costs  are  negligible  because  installation 
of  the  auxiliary  external  Hghts  on 
locomotives  by  railroads  is  not 
mandatory.  Anticipated  benefits  and 
impacts  of  the  rule  will  not  be  known 
until  all  relevant  data  is  collected  and 
examined  by  FRA.  This  regulatory 
evaluation  has  been  placed  in  the 
docket  and  is  available  for  public 
inspection  and  copying  during  normal 
business  hours  in  Room  8201.  Office  of 
Chief  Counsel.  FR.\.  400  Seventh  Street. 
SW..  Washington.  DC  20590.  Copies 
may  also  be  obtained  by  submitting  a 
written  request  to  the  FRA  Docket  Clerk 
at  the  above  address. 

P.rgulatory-  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  a  review 
of  rules  to  assess  their  impact  on  small 
entities,  unless  the  Secretary  certifies 
that  a  final  rule  vrill  not  have  a 
significant  economic  impact  on  a 
substantiarnumber  of  small  entities. 
This  interim  rule  will  not  have  an 
adverse  impact  on  any  entity  because  it 
does  not  place  any  new  requirements  or 
burdens  on  the  public.  Therefore,  it  is 
certified  that  the  interim  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  the  provisions  of  the  Regulatory 
Flexibility  Act. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  a  collection 
of  infonnation  requirement  for  purposes 
of  the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3501  et  seq. 

Environmental  Impact 

FRA  has  evaluated  these  regulations 
in  accordance  with  its  procedures  for 
ensuring  full  consideration  of  the 
environmental  impact  of  FRA  actions, 
as  required  by  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.),  other  enviroimiental 
statutes.  Executive  Orders,  and  DOT 
Order  5610.1c.  It  has  been  determined 
that  this  rule  will  not  have  any  effect  on 
the  quality  of  the  environment. 


Federalism  Implications 

Tliis  rule  will  not  have  a  substantial 
effect  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
pov/er  and  responsibilities  among  the 
various  levels  of  government.  Thus,  in 
accordance  with  Executive  Order  12612. 
preparation  of  a  Federalism  Assessment 
is  not  warranted. 

Under  section  205  of  the  Federal 
Railroad  Safety  Act  of  1970  (45  U.S.C. 
434),  issuance  of  this  regulation 
preempts  any  State  law.  rule,  regulation, 
order,  or  standard  covering  the  same 
subject  matter,  except  for  a  provision 
directed  at  a  local  safety  hazard  if  that 
provision  is  consistent  with  this  rule 
and  does  not  impose  an  undue  burden 
on  interstate  commerce. 

List  of  Subjects  in  49  CFR  Part  229 

Railroad  safety. 
Adoption  of  the  Amendment 

In  consideration  of  the  foregoing.  FRf\ 
amends  part  229.  title  49.  Code  of 
Federal  Regulations  to  read  as  follows. 

PART  22»— RAILROAD  LOCOMOTIVE 
SAFETY  STANDARDS 

1.  The  authority  citation  for  part  229 
is  revised  to  read  as  follows: 

Authority:  45  U.S  C.  22-34;  45  L  ,S  C.  431. 
438:  49  App.  U.S.C  1655(e):  Pub.  L.  JO«>-342; 
Hub.  L.  102-365;  Pub.  L.  102-533;  49  CFR 
1.49(c).  (g)  and  (in). 

2.  Section  229.133  is  amended  by 
revising  paragraph  (b)  to  read'ws  f(>llcws: 

§  229.1 33    Interim  Locomotive  Conopicu'ty 
Measures — Auxiliary  External  Lights 

•  *  *  0  * 

(b)  Each  qualifying  arrangement  of 
auxiliary  external  hghts  shall  conform 
to  one  of  the  following  descriptions: 

(1)  Ditch  lights,  (i)  Ditch  lights  shall 
consist  of  two  white  lights,  each 
producing  a  steady  beam  of  at  least 
200.000  candela.  placed  at  the  front  of 
the  locomotive,  at  least  36  inches  above 
the  top  of  the  rail. 

(ii)  Ditch  lights  shall  bespaced  at 
least  36  inches  apart  if  the  vertical     ♦ 
distance  from  the  headlight  to  the 
horizontal  axis  of  the  ditch  lights  is  60 
inches  or  more. 

(iii)  Ditch  lights  shall  be  spaced  at 
least  60  inches  apart  if  the  vertical 
distance  from  the  headlight  to  the 
horizontal  axis  of  the  ditch  lights  is  less 
than  60  inches. 

(iv)  Ditch  lights  shall  be  focused 
horizontally  within  45  degrees  of  the 
longitudinal  centerline  of  the 
locomotive. 

(2)  Strobe  lights,  (i)  Strobe  lights  shall 
consist  of  two  white  stroboscopic  lights. 
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each  with  "effective  intensity,"  as 
defined  by  the  Illuminating  Engineering 
Society's  Guide  for  Calcu^ting  the 
Effective  Intensity  of  Flashing  Signal 
Lights  (November  1964^  of  at  least  500 
candela. 

(ii)  The  flash  rate  of  strobe  li^ts  shali 
be  at  least  40  flashes  per  minute  and  at 
most  180  flashes  per  minute. 

(iii)  Strobe  lights  shall  be  placed  at 
the  front  of  th«  loconvotive,  at  least  48 
inches  apart,  and  at  most  36  inches 
above  the  top  of  the  rail. 

(3)  Crossing  lights,  (ij  Crossing  lights 
shall  consist  of  two  white  lights,  placed 
at  the  front  of  the  locomotive,  at  least  36 
inches  above  the  top  of  the  rail. 

(ii)  Crossing  lights  shall  be  spaced  at 
least  36  inches  apart  if  the  vertical 
distance  from  the  headlight  to  the 
horizontal  axis  of  the  ditch  lights  is  60 
inches  or  more. 

(iii)  Crossing  lights  shall  be  spaced  at 
least  60  inches  apart  if  the  vertical 
distance  from  the  headlight  to  the 
horizontal  axis  of  the  ditch  lights  is  less 
than  60  inches. 

(iv)  Each  crossing  light  shall  produce 
at  least  200,000  candela,  either  steadily 
burning  or  alternately  flashing. 

(v)  The  flash  rate  of  crossing  lights 
shall  be  at  least  40  flashes  per  minute 
and  at  most  180  flashes  per  minute. 

(vi)  Crossing  lights  shall  be  focused 
horizontally  within  15  degrees  of  the 
longitudinal  centerline  oi  the 
locoraotiva 

(4)  Oscillating  light,  (i)  An  oscillating 
light  shall  consist  of: 

(A)  one  steadily  burning  white  light 
producing  at  least  200,000  candela  in  a 
moving  beam  that  depicts  a  circle  or  a 
horizontal  figure  "8"  to  the  front,  about 
the  longitudinal  centerline  of  the 
locomotive;  or 

(B)  two  or  nrofe  white  lights 
producing  at  least  200.000  candela  each. 
at  one  location  on  the  front  of  the 
locomotive,  that  flash  alternately  with 
beams  within  five  degrees  horizontally 
to  Either  side  of  the  longitudinal 
centerline  of  the  locomotive. 

(ii)  An  oscillating  light  may 
incorporate  a  device  that  automatically 
extinguishes  the  white  light  if  display  of 
a  light  of  another  color  is  required  to 
protect  the  safety  of  railroad  operations. 
•        •        •        •        • 

Issued  in  Washington,  DC,  on  May  9. 1994. 
Jolen*  M .  Mafilaris. 
Federal  Railroad  Administrator. 
(FR  Doc.  94-11733  Filed  5-12-94;  8:45  am] 
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DEPAFmiENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Admin  istratton 

50  CFR  Part  301 

[Docket  No.  940425-«125;  I.D.  041894A] 

Pacific  Halibut  Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTIOW:  Notice  of  control  date  for 
charterboat  entry  into  the  Pacific  halibut 
sport  fishery. 

SUMMARY:  NMFS  announces  that  any 
charterboat  entering  the  Pacific  halibut 
sport  fishery  off  Washington.  Oregon, 
and  California  after  March  10. 1994, 
may  not  be  assured  of  future  access  to 
the  fishery  if  a  limited  access  regime  is 
developed  and  implemented.  The 
intended  effect  of  announcing  this 
control  date  is  to  discourage  speculative 
entry  into  the  Pacific  halibut  fisheries  in 
this  area  while  discussioiis  by  the 
Pacific  Fishery  Management  Council 
(Council)  on  access  control  continue. 
EFfECTIVE  DATE:  March  10. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Scordino.  206-526-6140,  or  Lawrence 
D.  Six,  503-326-6352. 

SUPPt-EMENTARY  INFORMATION:  The 
Northern  Pacific  Hahhut  Act  of  1982 
(Halibut  Act)  at  16  U.S.C.  773c  provides 
that  the  Secretary  of  Commerce 
(Secretary)  shall  have  general 
responsibihty  to  carry  out  the  Halibut 
Convention  between  the  United  States 
and  Canada,  and  that  the  Secretary  shall 
adopt  such  regulations  as  may  be 
necessary  to  carry  out  the  purposes  and 
objectives  of  the  Convention  and  the 
Halibut  Act.  The  Halibut  Act  at  16 
U.S.C.  773c(c)  also  authorizes  the 
Regional  Fishery  Management  Council 
having  authority  for  the  geographic  area 
concerned  to  develop  regidations 
governing  the  Pacific  halibut  catch  in 
U.S.  Convention  waters  that  are  in 
addition  to.  but  not  in  conflict  with, 
regulations  of  the  International  Pacific 
Halibut  Commission  (IPHC).  Pursuant  to 
this  authority,  the  Council  has 
recommended  allocations  between  iKer 
groups  aiul  restrictions  on  catch  and 
fishing  effcKt  in  the  Pacific  hahbut 
fishery  off  Washington,  Oregon,  and 
California  (IPHC  statistical  Area  2A)^ 

Pacific  halibut  in  Area  2 A  are 
harvested  in  treaty  Indian  fisheries  and 
in  non-Indian  cominercial  and  sport 
fisheries.  Because  the  total  harvest  in 
any  one  of  these  three  fisheries  can 
exceed  the  total  allowable  catch  (TAC) 


for  Area  2A.  Catch  Sharing  Pbns  (Plan) 
that  allocate  the  TAC  in  Area  2A  have 
been  implemented  by  the  Secretary  each 
year  since  1988.  The  intended  effect  of 
each  year's  Plan  is  to  ensure  the 
conservation  and  management  of  Pacific 
halibut  stocks  by  limiting  the  total 
harvest  to  a  biologically  acceptable  level 
while  equitably  distributing  the 
allowable  harvest  among  user  groups  in 
Area  2A.  However,  because  of  decreased 
TACs  in  recent  years  and  increased  user 
access,  additional  measures  to  restrict 
fishing  effort  within  the  non-Indian 
commercial  and  recreational  fisheries 
have  been  necessary.  For  example,  the 
non-Indian  commercial  fishery  has  been 
limited  by  the  IPHC  to  ■  single  10-hour 
opening  with  vessel  trip  limits  to 
prevent  this  fishery  from  exceeding  its 
allocation.  Also,  sport  fisheries  in  some 
geographic  areas  have  been  limited  to  1- 
or  2-day  seasons  to  prevent  allocations 
from  being  exceeded.  In  order  to 
maintain  viable  Pacific  halibut  fisheries 
in  Area  2A  without  exceeding  the 
domestic  allocations  or  the  conservation 
goals  established  by  the  IPHC,  the 
Council  is  considering  devek^ment  of 
additional  management  measures 
including  limited  access  regimes  to 
control  fishing  effort  starting  in  1995. 

Access  to  the  Pacific  halibut  sport 
fishery  currently  is  not  limited, 
although  charterboat  operators  must 
obtain  a  fishing  hcense  from  the  IPHC. 
At  the  March  8-11, 1994,  public 
meeting  in  Portland,  Oregon,  the 
Council  met  to  address  concerns  about 
the  additional  charterboats  entering  the 
sport  fishery,  additional  effort 
restrictions  in  the  sport  fisheries  and 
priorities  for  future  participation  by 
charterboats  in  Area  2A  Pacific  halibut 
fishery.  The  control  date  of  March  10. 
1994,  was  adopted  at  this  meeting  and 
public  notice  was  provided.  A 
charterboat  in  the  Pacific  halibut  fishery 
is  defined  at  50  CFR  301.2  as  follows; 
"Charter  vessel  means  a  vessel  used  for 
hire  in  sport  fishing  for  halibut,  but  not 
including  a  vessel  without  a  hired 
operator". 

For  the  non-Indian  commercial 
fisheries,  during  its  November  12-lS, 
1991,  public  meeting  in  MUlbrae, 
Cahfomia,  the  Council  adopted 
November  13. 1991.  as  a  control  date  to 
be  used  in  determining  priorities  for 
issuance  and  shares  in  a  potential 
individual  quota-based  limited  access 
system  or  other  access  controls  for 
Pacific  coast  groundfish  fisheries,  as 
well  as  the  Area  2A  Pacific  halibut  non- 
Indian  commercial  fishery.  Notice  of 
this  control  date  aiui  its  iniplicatians  for 
the  non-Indian  commercial  fishery  km 
Pacific  halibut  in  Area  2A  was 
published  in.  the  Federal  Register  on 
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February  5. 1992  (57  PR  4394).  At  its 
March  public  meeting  in  Oregon,  the 
Council  reaffirmed  the  November  13, 
1991.  control  date  for  future  access  to 
the  non-Indian  commercial  halibut 
fishery  if  a  limited  access  regime  is 
developed  and  implemented. 

This  announcement  of  a  control  date 
does  not  commit  the  Council  or  the 
Secretary  to  any  particular  management 
regime  or  priority  criteria  for  access  to 
the  haUbut  fisheries.  As  the  Coimcil 
further  develops  a  halibut  limited  access 
program,  fishing  activity  in  the  haUbut 
fishery  in  Area  2A,  prior  to  the  control 
date,  may  be  considered  in  determining 
eligibility  and  allocating  har\'cst  shares 
under  a  future  access  limitation 
program.  Fishermen  are  not  necessarily 
guaranteed  issuance  of  p)ennits  or 
aacess,  regardless  of  their  activity  prior 
to  the  control  dates. 

The  Council  may  recommend 
additional  criteria  for  qualifying 
fishermen  or  vessels  as  participants  in 
the  halibut  fishery.  Some  additional 
criteria  that  were  applied  to  the 
groundfish  fishery  In  Amendment  6  to 
the  Pacific  Coast  Groundfish  Fishery 
Management  Plan  were  minimum 
amounts  landed  and  minimum  numbers 
of  landings.  The  Council  also  may 
choose  to  take  no  further  action  to 
control  entry  or  access  to  the  fisheries. 
This  announcement  does  not  prevent 
the  development  or  implementation  of 
other  eligibility  criteria  or  restrict  the 
type  of  management  regime  selected  for 
limited  access. 

Authority:  5  UST  5;  TIAS  2900;  16  U.S.C 
773-773(k). 

Dated:  May  6, 1994. 

Charles  Kamella, 

Aatirg  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Sen  ice. 
|F^  Doc  94-11729  Filed  5-12-94;  8:45  ami 
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50  CFR  Parts  672  and  675 

[Docket  No.  94022&-402S;  I.D.  050»4f] 

Groundfish  of  the  Gulf  of  Alaska, 
Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Emergency  interim  rule; 

extension  of  effective  date. 

SUMMARY:  An  emergency  rule  is  in  effect 
through  May  11. 1994.  that:  Revises 


regulations  applicable  to  the 
management  and  monitoring  of  the  Gulf 
of  Alaska  (GOA)  haUbut  bycatch  limit 
established  for  trawl  gear  fisheries, 
revises  directed  fishing  standards,  and 
adjusts  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI)  flatfish 
seasons  to  provide  for  additional  fishing 
opportunities  in  the  BSAI  early  in  the 
fishing  year.  NMFS  is  extending  the 
portions  of  the  emergency  rule 
addressing  the  management  of  the  GOA 
halibut  trawl  bycatch  limit  and  directed 
fishing  standards  for  an  additional  90- 
day  period  (through  August  9,  1994)  to 
prevent  overfishing  of  GOA  thomyhead 
rockfish  and  Pacific  ocean  perch  (POP) 
and  to  limit  unnecessarily  high  bycatch 
amounts  of  these  rockfish  species  and 
Pacific  halibut  in  the  trawl  fisheries  in 
a  manner  that  will  reduce  the  likelihood 
of  premature  fishery  closures.  This 
action  is  intended  to  further  the  goals 
and  objectives  contained  in  the  fisher>' 
management  plans  for  the  groundfish 
fisheries  off  Alaska. 
EFFECTIVE  DATES:  The  interim 
regulations  pubUshed  on  February  10, 
1994  (59  FR  6222).  are  extended  fi^m 
May  12, 1994.  through  August  9. 1994, 
except  for  amendments  to  §  675.23. 
which  are  effective  through  May  11 . 
1994. 

FOR  FURTHER  INf  ORMATION  CONTACT: 
Susan  J.  Salveson,  Fisheries 
Management  Di\ision.  Alaska  Region. 
NTvlFS,  907-586-7228. 
SUPPLEMENTARY  WFORMATJON:  On 
February  7, 1994,  the  Secretary  of 
Commerce  (Secretar})  implemented  an 
emergency  interim  rule  (59  FR  6222. 
February  10, 1994)  under  section  305(c) 
of  the  Magnuson  Fishery  Conservation 
and  Management  Act  (16  U.S.C.  1855(c)) 
(Magnuson  Act).  The  emergency  rule 
implemented  the  following  measures  for 
a  90-day  period  (through  May  11. 1994). 

A.  Estaolishment  of  two  GOA  trawl 
fishery  categories  for  purposes  of 
apportioning  the  GOA  halibut  bycatch 
limit  established  for  the  trawl  gear 
fisheries  (§  672.20(f)).  These  two 
categories  are:  (1)  The  shallow  water 
fishery  complex  (the  Alaska  pollock. 
Pacific  cod,  Atka  mackerel,  shallow 
water  flatfish,  flathead  sole,  and  "other 
species"  trawl  fisheries),  and  (2)  the 
deep  water  fishery  complex  (the 
deepwater  flatfish,  rex  sole,  arrowtooth 
floimder,  sablefish,  and  rockfish  trawl 
fisheries). 

B.  Revision  of  the  method  for 
calculating  retainable  amounts  of 
groundfish  species  under  directed 


fishing  standards  {§  672.20  (h)  and  (i)). 
Revised  methods  prohibit  using  retained 
amounts  of  arrowtooth  flounder  or 
groundfish  species  closed  to  directed 
fishing  as  a  basis  for  calculating 
retainable  amounts  of  other  groundfish 
species  that  are  closed  to  directed 
fishing. 

C.  Adjustment  of  the  opening  date  for 
the  BSAI  yellowfin  sole  and  "other 
flatfish"  fisheries  from  May  1  to  January 
20.  As  a  result  of  this  season 
adjustment,  directed  fishing  standards 
governing  retainable  amounts  of  flatfish 
species  at  §  675.20(h)(2)  also  were 
revised. 

NMFS  has  published  a  proposed  rule 
for  public  review  and  comment  (59  FR 
23044,  May  4, 1994)  that  would 
implement  permanently  the 
management  measures  implemented 
under  the  emergency  rule.  Pending 
approval  by  the  Secretary,  a  final  rule 
implementing  these  measures  likely 
would  not  be  effective  before  September 
1994.  With  the  exception  of  the  interim 
adjustment  of  the  BSAI  flatfish  fisheries, 
the  conditions  justifying  the  emergency 
action  remain  unchanged  and  warrant 
extension  of  the  emergency  rule  until 
Secretarial  action  is  taken  on  the 
proposed  nde  and  the  measures  are 
implemented  through  a  final  rule. 
Under  the  emergency  rule,  regulations 
set  out  at  §  675.23  were  amended  to 
change  the  opening  date  of  the  BSAI 
yellovk-fin  sole  and  "other  flatfish" 
fisheries  from  May  1  to  January  20.  This 
interim  provision  no  longer  is  necessary 
to  allow  a  BSAI  flatfish  fishery  early  in 
1994.  Therefore,  with  the  exception  of 
the  portion  of  the  emergency  rule 
addressing  the  season  change  for  the 
BSAI  flatfish  fisheries  (§675.23),  the 
Secretary,  with  the  agreement  of  the 
North  Pacific  Fishery  Management 
Council,  extends  the  effectiveness  of  the 
emergency  rule  for  an  additional  90 
days  under  section  305(c)(3)(B)  of  the 
Magnuson  Act 

Details  concerning  the  basis  for  this 
action  and  the  classification  of  the 
rulemaking  are  contained  in  the  initial 
emergency  rule  and  are  not  repeated 
here. 

Dated:  May  10,1 994. 
Charles  Kamella, 

Acting  Program  Management  Officer. 
National  Marine  Fisheries  Service. 
[FR  Doc.  94-11706  Filed  5-10-94;  4:11  pml 
BILUNQ  CODE  a51»-22-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  t^le  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart213 

RIN  3206-AGOO 

Student  Educational  Employment 
Program 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Office  of  Personnel 
Management  is  proposing  to  consolidate 
existing  Federal  student  employment 
programs  into  one  streamlined,  flexible 
program  that:  adapts  to  changing  market 
conditions  and  occupational  demands, 
encourages  greater  participation  and 
partnerships  between  Federal  agencies 
and  educational  institutions  in 
developing  effective  programs,  and 
serves  as  a  critical  tool  to  assist  agencies 
in  building  a  diverse  workforce.  The 
program  would  consist  of  two 
components:  work-study  and  temporary 
student  positions. 

Over  tne  years,  a  number  of  different 
student  employment  programs  and 
appointing  authorities  have  often 
impeded  Federal  agencies  from  meeting 
critical  employment  challenges  with 
innovative  solutions.  This  new 
framework  will  substitute  complex 
regulatory  guidance  with  a  flexible 
approach  to  developing  student 
educational  and  employment  programs. 
DATES:  Comments  must  be  received  on 
or  before  June  13, 1994. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Patricia  Paige,  Director 
Paige,  Director,  Staffing  Reinvention 
Office,  U.S.  Office  of  Personnel 
Management,  1900  E.  Street,  NW.,  room 
6332,  Attention:  Staffing  Reinvention 
Office.  Washington,  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT:  Ellie 
Miller,  Staffing  Reinvention  Office,  at 
(202)  606-0830. 

SUPPLEMENTARY  INFORMATION:  Under  this 
authority,  agencies  can  develop 
innovative  work-study  or  temporary 


programs  to  attract  students.  For 
instance,  agencies  could  create 
internship  programs  with  a  tuition 
assistance  option  for  students  attending 
college  (associate,  undergraduate,  and 
graduate),  and  vocational  and  technical 
institutions.  Students  in  these  agency/ 
academic  tailored  programs  can  be 
employed  in  professional,  scientific, 
administrative,  technical,  clerical,  and 
trades/crafts  occupations. 

Proposed  Amendments 

Under  the  proposed  regulations,  a 
new  authority,  the  Student  Educational 
Employment  Program,  would  replace 
the  followinjg: 

•  Schedule  A  authority  §213. 3102(p) 
graduate  students  in  scientific, 
professional  or  analytical  positions; 

•  Schedule  A  authority  §  213.3102(q), 
students  in  scientific,  professional  and 
technical  positions.  GS-9  and  below; 

•  Schedule  A  authority  §  213.3102(v), 
temporary  summer  aid; 

•  Schedule  A  authority 
§213.3102(w),  stay-in-school  program; 

•  Schedule  A  authority  §213. 3102(y), 
summer  employment; 

•  Schedule  A  authority  §  2l3.3102(jj), 
legal  intern  positions; 

•  Schedule  B  authority  §  213.3202(a) 
through  (c),  (e)  and  (g),  cooperative 
education  program; 

•  Schedules  authority  §213. 3102(d), 
Harry  S.  Truman  Foundation 
Scholarship  Program;  and 

•  Schedule  B  authority  §  213.3202(f), 
Federal  Junior  Fellowship  Program. 

Using  the  new  program,  agencies 
would  appoint  students  under 
§  213.3202(b)  (work  study)  and 
§  213.3202(c)  (temporary).  The  new 
schedule  B  authority  would  contain 
both  a  Work-Study  Component, 
§  213.3202(b)  and  a  Temporary  Student 
Component.  §  213.3202(c). 

Under  the  new  program,  the 
definition  of  student  is  an  individual 
who  is  enrolled  or  accepted  for 
enrollment  in  at  least  a  half-time 
academic  course  load  in  an  accredited 
high  school,  technical  or  vocational, 
associate,  baccalaureate,  graduate,  or 
professional  diploma  or  certificate 
program.  An  individual  is  still  deemed 
to  be  a  student  as  long  as  there  are  no 
breaks  in  course  work  of  more  than  5 
months  and  the  student  shows  to  the 
satisfaction  of  the  agency  and  academic 
institution  that  he/she  has  a  bona  fide 
intention  of  continuing  to  pursue  a 
course  of  study  or  training.  An 


individual  who  has  to  complete  less 
than  half  of  an  academic  course  load 
immediately  prior  to  graduating  is  still 
considered  a  student. 

Agencies  may  appoint  students  on  a 
full-time,  part-time  or  intermittent  basis 
at  any  time  during  the  year.  The 
student's  work  schedule  should  not 
interfere  with  his  or  her  academic 
studies. 

Work-Study  Component 

The  work-study  component  provides 
experience  that  is  directly  related  to  the 
student's  educational  program.  Agencies 
should  appoint  students  under 
§  213.3202(b)  when  the  job  is  related  to 
their  academic  field  of  study.  Programs 
developed  under  this  component 
provide  for  a  schedule  of  periods  of 
attendance  at  an  accredited  school 
combined  with  periods  of  career-related 
work  in  a  Federal  agency.  Agencies, 
participating  educational  institutions, 
and  students  should  agree  on  a 
formally-arranged  schedule  of  school 
and  work  to  ensure  that  work 
responsibilities  do  not  interfere  with 
academic  performance. 

Students  appointed  under  this 
component  will  be  classified  as  Student 
Trainees,  to  the  -99  series  of  the 
appropriate  occupational  group. 

Students  appointed  unoer 
§  213.3202(b)  (work  study)  may  be 
noncompetitively  converted  to  a  career 
or  career-conditional  appointment 
under  Executive  Order  12015  when 
students  have:  (1)  completed  within  the 
preceding  120  days  an  educational 
program  and  course  requirements  at  an 
accredited  school;  (2)  completed  at  least 
640  hours  of  career-related  work,  before 
completion  of  or  concurrently  with,  the 
course  requirements  (agencies  have  the 
option  of  increasing  this  requirement  for 
some  or  all  of  its  occOpation  fields);  (3) 
been  recommended  by  the  employing 
agency  in  which  the  career-related  work 
was  performed;  and  (4)  met  the 
qualification  standards  for  the  targeted 
position  to  which  the  student  is 
appointed.  Conversions  will  be  to  an 
occupation  related  to  the  student's 
academic  training  and  work-study 
experience. 

Temporary  Student  Component 

This  component  provides  flexibility 
to  agencies  to  appoint  students  on  a 
temporary  basis  to  jobs  that  may/may 
not  be  related  to  the  students'  academic 
field  of  study.  The  intent  of  a  temporary 
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student  component  is  to  provide 
maximum  flexibility  and  opportunity  to 
agencies  and  students  that  will  meet 
bath  of  their  needs  on  a  short-term 
baks. 

Classification  for  students  appointed 
under  this  component  is  based  on  the 
occupational  series  for  which  they  are 
hired. 

Schedule  B  authority  §  213.3202(c) 
would  be  used  for  students  employed 
on  a  not-to-exceed  1  year  appointment. 
Appointments  under  this  authority  may 
be  extended  in  1-year  increments  as 
long  as  the  employee  is  enrolled  or 
accepted  for  eiu-ollment  as  a  student  in 
a  diplomat  or  certificate  program  at  an 
acxredited  academic  institution  and  is 
performing  at  the  fully  successful  or 
higher  performance  summary  level. 
Students  would  not  be  eligible  for 
conversion  to  a  career  or  career- 
conditional  appointment  under  this 
authority. 

Mox'ement  Between  Components 

Agencies  may  noncompetitively  move 
students  between  temporary  and  work- 
study  components  if  students  meet  the 
requirements  for  that  component. 
Movement  between  components  will 
require  using  the  appointing  authority 
for  the  component  that  the  student  is 
entering. 

Work  performed  in  the  temporary 
component  can  not  be  credited  toward 
meeting  the  work  period  requirements 
of  the  work -study  component. 

St\»dent  Volunteers 

iThe  student  volunteer  program  will 
i:ontinue  to  be  covered  by  Title  srCode 
of  Federal  Regulations,  part  308. 
\'olunteer  Service. 

.  Student  Financial  Assistance  Option 

Under  both  components  of  this 
program,  agencies  have  the  option  of 
using  financial  need  criteria  to  hire 
talented  students  who  demonstrate  a 
need  for  income  from  employment  to 
continue  their  education.  0PM  will 
continue  to  develop  and  distribute 
annual  economic  guidelines  for  use  in 
determining  financial  need.  State 
Employment  Service  Offices  and 
financial  aid  offices  in  schools  can  assist 
in  making  these  determinations. 

Benefit  Entitlements 

Since  it  is  expected  that  appointments 
under  the  work-study  component  would 
be  for  more  than  1  year,  students  would 
be  eligible  for  retirement,  health 
benefits,  and  life  insurance.  Students 
under  the  temporary  component  are  not 
eligible  for  retirement  or  life  insurance 
but  would  become  eligible  for  health 
benefits  coverage  only  after  they 


complete  1  year  of  current,  continuous 
employment.  Since  under  the  temporary 
appointment  no  Government 
contribution  would  be  available,  the 
employee  would  pay  the  entire 
premium. 

Tuition  Assistance 

Under  both  components  of  this 
program,  agencies  may  use  their  training 
authority  in  5  U.S.C.  chapter  41  and  5 
CFR  part  410  to  pay  for  all  or  part  of 
training  expenses.  Under  the  work- 
study  component,  an  agency  may  pay 
other  expenses  directly  related  to 
training,  including  travel  and 
transportation  expenses  between  duty 
stations  and  schools. 

Employment  of  Minors 

Participation  in  this  program  must  be 
in  conformance  with  Federal,  State  or 
local  laws  and  standards  governing  the 
employment  of  minors. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  applies  only  to 
appointment  procedures  for  certain 
employees  in  Federal  agencies. 

List  of  Subjects  in  5  CFR  Part  213 

Government  employees,  reporting  and 
recordkeeping  requirements. 

Office  of  Personnel  Management. 
Lorraine  A.  Green, 
Dep  u  ty  Director. 

Accordingly.  OPM  proposes  to  amend 
5  CFR  part  213  as  follows: 

PART  213— EXCEPTED  SERVICE 

1.  The  authority  citation  for  part  213 
continues  to  read  as  follows: 

Authority:  5  U.S  C.  3301  and  3302.  E.O. 
10577, 19  FR  7521,  3  CFR  1954-1958  Comp, 
p.  218;  Section  213.101  also  issued  under  5 
U.S.C.  2103;  Section  213.102  also  issued 
under  5  U.S.C.  1104,  Pub.  L.  95-454,  sec. 
3(5);  Section  213.3102  also  issued  under  5 
use.  3301,  3302,  3307,  833-(h).  and  8456; 
E.O.  12364.  47  FR  22931.  3  CFR  1982  Comp. 
p.  185. 

§§213.3102    [Amended] 

2.  In  §  213.3102.  paragraphs  (p).  (q). 
(v),  (w),  (y).  and  (jj)  are  removed  and 
reserved. 

3.  Section  213.3202  is  amended  by 
removing  the  introductory  text, 
removing  and  reserving  paragraphs  (d) 
through  (g)  and  revising  paragraph  (a) 
through  (c)  to  read  as  follows: 

§  2 1 3.3202    Entire  executive  civil  service. 

(al  Student  Educational  Employment 
Program.  (l)(i)  A  student  under  this 
program  must  be  enrolled  or  accepted 


for  enrollment  in  at  least  a  half-time 
course  load  in  an  accredited  high 
school,  technical  or  vocational  school, 
associate,  baccalaureate,  undergraduate 
certificate,  graduate,  or  professional 
degree  program.  An  individual  is  still 
deemed  to  be  a  student  if  there  are  no 
breaks  in  course  work  of  more  than  5 
months  and  the  student  shows  to  the 
satisfaction  of  the  agency  and  academic 
institution  that  he/she  has  a  bona  fide 
intention  of  continuing  to  pursue  a 
course  of  study  or  training.  An 
individual  who  has  to  complete  less 
than  half  of  an  academic  course  load 
immediately  prior  to  graduating  is  still 
considered  a  student.  Appointments 
may  be  made  on  a  full-time,  part-time  or 
intermittent  basis. 

(ii)  This  program  is  year-round  and 
appointments  may  be  made  at  any  time 
during  the  year.  There  are  no  limitations 
on  the  number  of  hours  a  student  can 
work,  but  the  student's  work  schedule 
should  not  interfere  with  the  student's 
academic  studies. 

(iii)  Participation  in  this  program 
must  be  in  conformance  with  Federal 
State  or  local  laws  and  standards 
governing  the  emplo>'ment  of  minors. 

(iv)  Students  under  this  authority 
must  be: 

(A)  A  U.S.  citizen  or  national  resident 
of  American  Samoa  or  Swains  Island;  or 

(B)  In  the  absence  of  qualified 
citizens,  a  non-citizen  provided  he/she: 

(3)  Is  lawfully  admitted  to  the  United 
States  as  a  permanent  resident  and 
meets  citizenship  requirements  prior  to 
conversion  if  applicable;  or 

[2]  Is  a  national  of  an  allied  country 
or  otherwise  permitted  to  be  paid  under 
an  agency's  general  appropriation  act. 

(v)  Students  under  the  work-study 
component  must  meet  the  educational 
and  work  experience  requirements  of 
the  Qualification  Standard  for  Schedule 
B  Student  Trainee  positions  in  OPM's 
Qualification  Standards  Handbook  or 
the  requirements  for  wage  grade 
positions  in  OPM's  Job  Qualification 
System  for  Trades  and  Labor 
Occupations  (Handbook  X-118C).  Any 
OPM  test  requirements  are  waived. 
Students  under  the  temporarj'  student 
component  may  be  evaluated  either  by 
agency  developed  standards  or  by  the 
QPM  qualification  requirements  for  the 
position  to  which  appointed. 

(vi)  Volunteer  students  are  covered  by 
title  5.  Code  of  Federal  Regulations,  part 
308.  Volunteer  Service,  and  may  not  be 
treated  as  employees  under  this  section. 

(vii)  Student  Financial  Assistance 
Option:  Agencies  have  the  option,  under 
paragraphs  (b)  and  (c)  of  this  section,  to 
use  financial  need  criteria  to  hire 
talented  students  who  demonstrate  a 
need  for  employment  in  order  to 
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continue  their  education.  0PM  will 
continue  to  develop  and  distribute 
annual  economic  guidelines  for  use  in 
determining  financial  need.  State 
Employment  Service  Offices  and 
financial  aid  offices  in  schools  can  assist 
in  making  the  determinations. 

(b)  Work-Study  Component  (1) 
Students  under  this  appointment  may 
be  noncompetitively  converted  under 
Executive  Order  12015  to  a  career  or 
career-conditional  appointment  at  any 
time  within  a  120-day  period  after 
satisfactorily  completing  career-related 
any  educational  requirements  at  an 
accredited  school. 

(2)  Students  must  have  completed  at 
least  640  hours  of  career-related  work, 
prior  to  or  concurrently  with 
completion  of  academic  requirements, 
in  order  to  be  noncompetitively 
converted  to  a  career  or  career- 
conditional  appointment.  Students  must 
be  converted  to  an  occupation  related  to 
heir  academic  training  and  work-study 
experience. 

(3)  Work-study  positions  should  be 
based  on  the  following  educational 
programs: 

(i)  Baccalaureate  Degree 
(ii)  Graduate  or  Professional  Degree 
(iii)  Associate  Degree 
(iv)  High  School  Diploma 
(v)  Undergraduate  Certificate  or 
Diploma 

(c)  Temporary  Student  Component  (1) 
Students  are  appointed  to  a  position  not 
to  exceed  1  year.  Appointments  under 
this  authority  may  be  extended  in  1-year 
increments  as  long  as  the  individual 
meets  the  definition  of  a  student  and  is 
performing  at  the  fully  successful  or 
higher  level.  Students  would  not  be 
eligible  for  conversion  to  a  career  or 
career-conditional  appointment  under 
this  authority. 

(2)  Students  may  be  noncompetitively 
converted  to  the  work-study  component 
whenever  they  meet  the  requirements  of 
the  work-study  authority  and  are  placed 
in  a  career-related  position.  Conversions 
would  not  be  subject  to  requirements  of 
subparts  C  and  D  of  part  302. 

(3)  Temporary  student  positions 
should  be  based  on  the  following 
educational  programs: 

(i)  Baccalaureate  Degree 

(ii)  Graduate  or  Professional  Degree 

(iii)Associate  Degree 

(iv)  High  School  Diploma 

(v)  Undergraduate  Certificate  or 
Diploma 
•        *        •        •        * 

IFR  Doc.  94-11540  Filed  5-12-94;  8:45  am| 
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DEPARTMEm  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  300  and  319 
[Docket  No.  9J-1 21-2] 

Importation  of  Fruits  and  Vegetables 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  allow, 
under  certain  conditions,  the  cold 
treatment  of  imported  fruits  upon 
arrival  at  the  port  of  Wilmington,  NC. 
We  have  determined  that  in  the 
Wilmington,  NC,  area,  there  are  climatic 
and  biological  barriers  that  are  adequate 
to  prevent  the  introduction  of  certain 
plant  p)ests  into  the  United  States  in  the 
event  they  escape  from  shipments  of 
fruit  before  undergoing  cold  treatment. 
We  are  also  proposing  to  delete  cold 
treatments  in  the  regulations  and 
replace  them  with  a  reference  to  cold 
treatments  in  the  Plant  Protection  and 
Quarantine  Treatment  Manual,  which  is 
incorporated  by  reference. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  June 
13,  1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS.  USDA.  room  804.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
121-2.  Comments  received  may  be 
inspected  at  USDA.  room  1141.  South 
Building.  14th  Street  and  Independence 
Avenue  SW..  Washington.  DC.  between 

8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Victor  Harabin.  Head.  Permit  Unit.  Port 
Operations.  Plant  Protection  and 
Quarantine,  APHIS.  USDA.  room  631. 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782;  (301)  436-8645. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Fruits  and  Vegetables  regulations, 
contained  in  7  CFR  319.56  through 
319.56-8  (referred  to  below  as  "the 
regulations"),  prohibit  or  restrict  the 
importation  of  fruits  and  vegetables  to 
prevent  the  introduction  and 
dissemination  of  injurious  in.sects, 
including  fruit  files,  that  are  new  to  or 


not  widely  distributed  in  the  United 
Stales.  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  of  the  U.S. 
Department  of  Agriculture  administers 
these  regulations. 

Under  the  regulations.  APHIS  allows 
certain  fruits  to  be  imported  into  the 
United  States  if  they  undergo  sustained 
refrigeration  (cold  treatment)  sufficient 
to  kill  certain  insect  pests.  Cold 
treatment  temperature  and  refrigeration 
period  requirements  vary  according  to 
the  type  of  fruit  and  the  pests  involved. 

Most  imported  fruit  that  requires  cold 
treatment  undergoes  cold  treatment  in 
transit  to  the  United  States.  However. 
APHIS  allows  imported  fruit  to  undergo 
cold  treatment  after  arrival  in  the  United 
States  at  certain  ports  designated  by 
APHIS. 

Currently,  cold  treatment  is  limited  to 
ports  in  the  northern  United  States 
because  APHIS  has  determined  that 
insect  pests  escaping  from  shipments  of 
imported  fruit  after  arrival  in  the  United 
States  would  be  unable  to  survive 
winter  weather  conditions  in  the  north. 
The  following  ports  are  currently 
authorized  by  APHIS  to  conduct  cold 
treatment  on  imported  fruit:  Atlantic 
ports  north  of.  and  including.  Baltimore, 
MD;  ports  on  the  Great  Lakes  and  St. 
Lawrence  Seaway;  Canadian  border 
ports  on  the  North  Dakota  border  and 
east  of  North  Dakota;  and.  for  air 
shipments.  Washington  DC.  at 
Baltimore-Washington  International  and 
Dulles  International  airports. 

Recently,  we  received  petitions  from 
individuals  at  the  ports  of  Wilmington. 
NC.  and  Gulfport.  MS.  requesting  that 
we  amend  the  regulations  to  allow  cold 
treatment  to  be  conducted  at  these  ports. 
On  November  12.  1993.  in  response  to 
these  petitions,  we  published  in  the 
Federal  Register  (58  FR  59953.  Docket 
No.  93-121-1)  an  advance  notice  of 
proposed  rulemaking  requesting  public 
comment  on  whether  we  should  allow 
cold  treatment  at  ports  in  the  Southern 
United  States  and  in  California. 

We  solicited  comments  concerning 
this  notice  for  a  45-day  period  ending 
on  December  27.  1993.  During  that 
period,  we  received  four  comments, 
three  from  State  governments  and  one 
from  a  grower  organization.  Two 
comments  opposed  allowing  cold 
treatment  at  ports  in  the  Southern 
United  States  and  California,  arguing 
that  allowing  such  treatments  would 
place  California  and  Florida  citrus  crops 
at  too  great  a  risk  of  fruit  fiy  infestation. 
Another  comment  requested  that  we 
perform  a  detailed  pest-risk  analysis 
before  deciding  whether  to  allow  cold 
treatment  at  southern  and  California 
ports.  Another  comment  supported 
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allowing  cold  treatment  at  the  port  of 
Wilmington.  NC. 

While  we  are  still  considering 
vvnether  to  allow  cold  treatment  at  other 
ports  in  the  Southern  United  States  and 
California,  we  are  now  proposing  to 
allow  cold  treatment  of  certain  fruit, 
under  certain  conditions,  at  the  port  of 
VVJlmington.  NC.  We  have  determined 
that  in  the  Wilmington.  NC,  area,  there 
are  climatic  and  biological  barriers 
adequate  to  prevent  introduction  of 
ce^in  plant  pests  into  the  United 
States  in  the  event  they  escape  from 
shipments  of  fruit  before  undergoing 
cold  treatment.  Also,  we  are  proposing 
to  Impose  additional  special  conditions 
regarding  cold  treatment  at  Wilmington. 
NC.  that  would  further  reduce  the  risk 
of  fruit  fly  introduction. 

in  addition  to  meeting  the 
requirements  in  §  319.56-2d  of  the 
regulations  regarding  cold  treatment,  the 
port  of  Wilmington,  NC,  cold  treatment 
facilities  would  be  required  to  operate 
under  the  following  additional  special 
cojiditions: 

|.  Bulk  shipments  (those  shipments 
which  are  stowed  and  unloaded  bv  the 
case  or  bin)  of  fruit  arriving  for  coid 
trealment  must  be  packaged  in  fly-proof 
pai  kaging  that  prevents  the  est;ape  of 
adult,  lar\'al.  or  pupal  fruit  flies. 

2.  Bulk  and  containerized  shipments 
of  fruit  arriving  at  the  port  of 
Wilmington,  NC.  for  cold  treatment 
mi  St  be  rold-treated  within  the  port, 
thqt  is.  the  area  over  which  the  Bureau 
of  pustoms  is  assigned  the  authority  to 
acdept  entries  of  mert;ha:!dise.  to  c:ol]oc:t 
duties,  and  to  enforce  the  various 
provisions  of  the  customs  and 
navigation  laws  in  force. 

^.  Advance  reservations  for  cold 
treptment  space  at  the  port  of 
Wijlmington.  NC,  must  be  made  prior  to 
thd  departure  of  a  shipment  from  its 
port  of  origin. 

We  believe  these  requirements  wouki 
reduce  the  risk  of  fruit  fly  introduction 
intp  the  United  States  in  the  event 
infested  shipments  of  fruit  entered  the 
port  of  Wilmington.  NC, 

Draft  Risk  Assessment  Regarding  Cold 
Treatment 

This  proposal  to  allow  cold  treatment 
of  fruit  under  certain  conditions  at  the 
port  of  Wilmington.  NC.  is  based,  in 
part,  on  a  draft  document,  prepared  by 
APHIS,  assessing  the  pest  risks 
associated  with  allowing  cold  treatment 
of  tropical  fruit  fly  host  materials  at 
certoin  United  States  po.-'.s.  Some  of  the 
rislt  mitigation  measures  discussed  in 
tho  draft  are  included  in  this  proposal 
as  requirements  for  the  port  of 
Wi  mington.  NC.  Copies  of  this  draft 
dociiment  may  be  obtainetl  from  Mr. 


Victor  Harabin  at  the  address  listed 
under  FOR  FURTHER  INFORH/IATION 
CONTACT. 

Plant  Protection  and  Quarantine  (PPQJ 
Treatment  Manual 

We  would  revise  the  PPQ  Treatment 
Manual,  which  has  been  incorporated 
by  reference  into  the  Code  of  Federal 
Regulations  at  7  CFR  300.1.  to  reflect  the 
addition  of  Wilmington.  NC,  to  the  list 
of  ports  where  cold  treatment  of 
imported  fruits  can  be  conducted,  under 
certain  conditions,  upon  arrival. 

Miscellaneous 

We  are  also  proposing  to  replace  the 
four  cold  treatment  schedules  currently 
listed  in  §  319.56-2d(a)  with  a  single 
reference  to  the  Plant  Protection  and 
Quarantine  (PPQ)  Treatment  Manual, 
which  is  incorporated  by  reference  at  7 
CFR  300.1.  The  cold  treatments  listed  in 
thy  PPQ  tre.itment  manual  are 
applicable  for  any  fruit  required  to  be 
c:old  treated  under  §  Sig.-'Se-Zd  of  the 
regulations. 

Also  as  a  nonsubstantive  editorial 
c:hangf ,  we  are  proposing  to  remove  and 
reserve  the  regulations  under  §  319.56- 
2q.  regarding  conditions  governing  the 
entry  into  the  United  States  of  pummelo 
from  Israel,  and  to  add  punmielo  from 
Israel  to  the  list,  under  §  319.56-2\.  of 
fniits  and  vegetables  requiring  treatment 
as  a  condition  ofentrj-  into  the  United 
Slates.  This  change  would  simplifv  the 
regulations  by  placing  pummelo  from 
Israel  on  a  list  of  commodities  with 
similar  entry  requirements,  but  would 
not  revise  current  requirements 
concerning  the  entr\-  into  the  United 
States  of  pummelo  from  Israel. 

We  are  also  proposing  to  make  other 
nonsubstantive  changes  to  the 
rc^gulations  for  the  sake  of  clarity. 

Executive  Order  128C6  and  Regulaton,- 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  ni!e 
has  been  determined  to  lie  not 
signinc;ant  for  purposes  of  Fxetutive 
Order  12R66.  and.  therefore,  has  not 
been  reviewed  by  the  Offic:e  of 
Management  ancl  Budget. 

We  are  proposing  to  allow,  under 
certain  conditions,  cold  treatment  of 
imported  fruit  upon  arrival  at  the  port 
of  Wilmington,  NC.  As  a  result  of  this 
proposal,  a  number  of  different  fruits 
could  be  imported  into  Wilmington.  NC. 
Spe(  ific;ally,  officials  of  the  North 
Carolina  State  Ports  Authority  in 
Wilmington.  NC.  anticipate  that  apples, 
grapes,  and  pears  from  Argentina, 
Brazil,  end  South  Africa  would  be 
impo.rted  and  cold  treated'at  the  port  of 
Wilmington,  NC. 


Approximately  20  million  pounds  of 
each  fruit  could  be  imported  annually 
into  Wilmington,  NC,  as  a  result  of  this 
rule,  though  we  anticipate  the  amount 
would  be  much  smaller.  While  some  of 
the  fniit  arriving  at  Wilmington.  NC. 
would  be  imported  in  addition  to  the 
present  volume  of  annual  imports  into 
the  United  States,  some  merely  would 
be  shipments  diverted  from  other  ports 
also  approved  to  conduct  cold  treatment 
on  arrival.  In  the  following  analysis  of 
the  potential  impact  of  this  action  on 
domestic  producers  of  apples,  grapes 
and  pears,  in  order  to  demonstrate  the 
greatest  possible  economic  impac:t.  we 
have  assumed  that  the  maximum 
amount  of  fruit  would  be  imported  into 
Wilmington.  NC,  for  cold  treatment,  and 
further,  that  those  commodities  would 
be  imported  in  addition  to  the  present 
volume  of  annual  imports  into  the 
United  States. 

Also  in  the  following  analysis,  we 
have  used  published  price  flexibilities 
to  estimate  the  potential  etjonomic 
effects  of  allowing  apples,  grapes,  and 
pears  to  be  cold  treated  at  Wilmington. 
NC;  flexibilities  are  used  to  estimate 
relationships  betwc*en  changes  in 
supply  and  subsequent  c:hanges  in  price. 

Apples 

In  1987.  36,718  farms  in  the  I'nited 
States,  of  which  1.186  were  in  North 
Carohna.  harvested  apple.s.  Although  it 
is  not  known  how  many  of  tliese  farms 
c:ould  be  classified  as  small  entities 
(annual  gross  receipts  of  SO.fi  million  or 
less,  according  to  Small  Business 
Administration  (SBA)  size  standards),  it 
is  likely  that  most  would.  In  1992. 
domestic  farms  produced  almost  5.78 
billion  pounds  of  apples  for  the  fresh 
market,  with  an  estimated  value  of  Si. 13 
billion. 

If  the  volume  of  apples  imported  into 
Wilmington.  NC.  for  c;olri  irealinent 
were  to  reach  20  million  pouiids.  it 
would  constitute  about  7.5  percent  cf 
current  totr.l  impons  into  the  United 
States.  f;boiit  0.35  percent  ofc  urrent 
domcjstic  production  and  about  0.33 
p»T»  ent  ot  the  current  total  apple  supply 
in  the  I'nited  Staters  (domestic  ai-.d 
imports). 

Assuming  that  a  0.33  percent  increase 
in  the  supply  of  apples  would  lead  to  a 
dttcrea.se  of  about  0.20  perc;ent  in  the 
dome.stic  price  of  apples  (using  a  price 
flexibility  for  apples  of  -  0..'')90.  based 
on  all  Eastern  States"  sales  of  North 
Carolina  apples),  we  estimate  that  this 
increase  in  supply  would  result  in  a 
price  decrease  of  about  S0.038  per 
hundredweight  (cwt),  or  SO. 00038  per 
pound,  from  an  original  price  of  $0,195 
per  pound.  As  a  re-sult  of  llie  price 
decrease,  there  could  be  a  decrease  in 


24970 


Federal  Register  /  Vol.  59.  No.  92  /  Friday.  May  13.  1994  /  Proposed  Rules 


total  revenue  to  U.S.  apple  producers  of 
about  $2.20  million,  which  is  roughly 
0  20  percent  of  the  original  total  revenue 
of  $1.13  billion.  We  anticipate, 
therefore,  that  allowing  apples  to  be 
cold  treated  at  Wilmington,  NC,  would 
not  have  a  significant  economic  impact 
on  domestic  producers. 

Grapes 

In  1987,  23.236  farms  in  the  United 
States,  of  which  286  were  in  North 
Carolina,  harvested  apples.  In  1992 
domestic  farms  produced  about  1.54 
billion  pounds  of  grapes  for  the  fresh 
market,  with  an  estimated  value  of  $327 
million.  Although  it  is  not  known  how 
many  of  these  farms  could  be  classified 
as  small  entities  (annual  gross  receipts 
of  $0.5  million  or  less,  according  to  SBA 
size  standards),  it  is  likely  that  most 
would. 

If  the  volume  of  grapes  to  be  imported 
were  to  reach  20  million  pounds,  it 
would  constitute  about  2.9  percent  of 
current  total  imports  to  the  United 
States,  about  1.3  percent  of  current 
domestic  production  and  about  0.89 
percent  of  the  current  total  grape  supply 
in  the  United  States  (domestic  and 
imports). 

Assuming  that  a  0.89  percent  increase 
in  the  supply  of  grapes  would  lead  to  a 
decrease  of  about  0.88  percent  in  the 
domestic  price  of  grapes  (using  a  price 
flexibility  for  California  grapes  of 
-0.981),  we  estimate  that  this  increase 
in  supply  would  resuh  in  a  price 
decrease  of  about  $3.73  per  ton,  or 
$0.0019  per  pound,  from  an  original 
price  of  $425.62  per  ton.  As  a  result  of 
the  price  decrease,  there  could  be  a 
decrease  in  total  revenue  to  U.S.  grape 
producers  of  about  $2.9  million,  which 
is  roughly  0.88  percent  of  the  original 
total  revenue  of  $327  million.  We 
anticipate,  therefore,  that  allowing 
grapes  to  be  cold  treated  at  Wilmington. 
NC,  would  not  have  a  significant 
economic  impact  on  domestic 
producers. 

Pears 

In  1987.  10,092  farms  in  the  United 
States,  88  of  which  were  in  North 
Carolina,  harvested  apples.  In  1992, 
domestic  farms  produced  about  890 
million  pounds  of  pears  for  the  fresh 
market,  with  an  estimated  value  of  $168 
million.  Although  it  is  not  known  how 
many  of  these  farms  could  be  classified 
as  small  entities  (annual  gross  receipts 
of  $0.5  million  or  less,  according  to  SBA 
size  standards),  it  is  likely  that  most 
would. 

If  the  volume  of  pears  to  be  imported 
were  to  reach  20  million  pounds,  it 
would  constitute  about  15.4  percent  of 
current  total  imports  to  the  United 


States,  about  2.2  percent  of  current 
domestic  production  and  about  2.0 
percent  of  the  current  total  pear  supply 
in  the  United  States  (domestic  and 
imports). 

Assuming  that  a  2.0  percent  increase 
in  the  supply  of  pears  would  lead  to  a 
decrease  of  about  1.2  percent  in  the 
domestic  price  of  grapes  (using  a  price 
flexibility  for  California  pears  of 
-0.609).  we  estimate  that  this  increase 
in  supply  would  result  in  a  price 
decrease  of  about  $4.51  per  ton,  or 
$0.0023  per  pound,  from  an  original 
price  of  $377.61  per  ton.  As  a  result  of 
the  price  decrease,  there  could  be  a 
decrease  in  total  revenue  to  U  S.  pear 
producers  of  about  $2.0  million,  which 
is  roughly  1.19  percent  of  the  original 
total  revenue  of  $168  million.  We 
anticipate,  therefore,  that  allowing  pears 
to  be  cold  treated  at  Wilmington,  NC, 
would  not  have  a  significant  economic 
impact  on  domestic  producers. 

Therefore,  in  light  of  the  preceding 
analyses  (which  estimate  greatest 
possible,  and  thus  highly  unlikely, 
economic  effects),  as  well  as  our 
expectation  that  most  imports  of  fruit  to 
Wilmington,  NC,  for  cold  treatment 
would  occur  during  the  off-season  for 
domestic  production,  we  anticipate  that 
this  proposal  would  not  have  a 
significant  economic  impact  on 
domestic  producers  of  apples,  grapes, 
and  pears. 

Furthermore,  we  anticipate  that 
allowing  cold  treatment  at  the  port  of 
Wilmington,  NC.  could  have  beneficial 
economic  effects.  Importers  who 
routinely  transport  fruit  to  the 
Southeastern  United  States  could 
benefit  from  this  action  due  to  lower 
transportation  costs.  Freight  companies 
and  shipping  companies  in  North 
Carolina,  as  well  as  the  local  economy, 
might  also  benefit.  Also,  consumers  are 
likely  to  gain  from  the  increased 
selection  of  products  and  any  price 
decreases,  albeit  small,  that  occur  with 
increases  in  supply. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  would  allow  cold 
treatment  of  certain  fruits  to  be 
conducted  at  the  port  of  Wilmington. 
NC.  If  this  proposed  rule  is  adopted. 
State  and  local  laws  and  regulations 
regarding  the  importation  of  fruits  under 
this  rule  would  be  preempted  while  the 
fruits  are  in  foreign  commerce.  Fresh 
fruits  are  generally  imported  for 
immediate  distribution  and  sale  to  the 


consuming  public,  and  would  remain  in 
foreign  commerce  until  sold  to  the 
ultim.Tte  consumer.  The  question  of 
when  foreign  commerce  ceases  in  other 
cases  must  be  addressed  on  a  case-by- 
case  basis.  If  this  proposed  rule  is 
adopted,  no  retroactive  effect  will  be 
given  to  this  rule,  and  this  rule  will  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U  S.C.  3501 
et  seq). 

List  of  Subjects 

7  CFR  Part  300 

Incorporation  by  reference.  Plant 
diseases  and  pests.  Quarantine. 

7CFRPart319 

Bees,  Coffee,  Cotton,  Fruits,  Honey. 
Imports,  Incorporation  by  reference. 
Nursery  stock.  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements,  Rice,     ■ 
Vegetables. 

Accordingly,  title  7,  chapter  III,  of  the 
Code  of  Federal  Regulations  would  be 
amended  as  follows: 

PART  300— INCORPORATION  BY 
REFERENCE 

1.  The  authority  citation  for  part  300 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C.  ISOee,  161,  162:  7  CFR 
2.17,  2.51,  and  371.2(c).  2.  In  §300.1, 
paragraph  (a)  would  be  revised  to  read  as 

follows: 

§  300.1    Materials  Incorporated  by 
reference. 

(a)  The  Plant  Protection  and 
Quarantine  Treatment  Manual,  which 
was  revised  and  reprinted  November  30. 
1992.  and  includes  all  revisions  through 

.  has  been  approved  for 

incorporation  by  reference  in  7  CFR 
chapter  III  by  the  Director  of  the  Office 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 


PART  319— FOREIGN  QUARANTINE 
NOTICES 

3.  The  authority  citation  for  part  319 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C  150dd.  ISOee.  150ff, 
151-167,  450;  21  U.S.Q  136  and  136a;  7  CFR 
2.17.  2.51,  and  371  2(c). 

« 

4.  In  §  319.5&-2d.  paragraph  (.i)  would 
be  revised  to  read  as  follows: 
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§319.56-2d    Administrative  Instructions 
for  cold  treatments  ot  certain  imported 
fruits. 

(a)  Treatments  authorized.  Fresh 
fruits  imported  in  accordance  with  this 
subpart  and  required  under  this  subpart 
to  receive  cold  treatment  as  a  condition 
of  entry  must  be  cold  treated  in 
accordance  with  the  Plant  Protection 
and  Quarantine  (PPQ)  Treatment 
Manual,  which  is  incorporated  by 
reference  at  §  300.1  of  this  chapter.  The 
cold  treatments  listed  in  the  PPQ 
Treatment  Manual  are  authorized  for 
any  fruit  required  to  be  cold  treated 
under  this  subpart. 


§319.56-2d    [Amended] 

is.  In  §319.56-2d.  paragraph  (b)(1). 
thlB  second  sentence  would  be  amended 
by  removing  the  phrase  "port  of  New- 
York  or  such  other  northern  ports  as  he 
may  hereafter  designate."  and  adding 
the  phrase  "following  ports:  the  port  of 
\Vilmington,  NC:  Atlantic  ports  north  of. 
and  including,  Baltimore,  MD;  ports  on 
thtj  Great  Lakes  and  St.  Lawrence 
.Stiavvay;  Canadian  border  ports  on  the 
North  Dakota  border  and  east  of  North 
Dakota;  and,  for  air  shipments. 
Wkishington  DC.  at  Baltimore- 
Wfishington  International  and  Dulles 
Inttmational  airports."  in  its  place. 

jfi.  In  §  319.56-2d,  headings  would  be 
added  at  the  beginning  of  paragraphs 
(b|(5)(i)  through  (b)(5j(iii),  and  a  new 
pdnagraph  (b)(5)(iv;  would  be  added  to 
rejid  as  follows: 

§319.56-2d    Administrative  instructions 
for  cold  treatments  of  certain  Imported 
fruits. 

•  .      •        *         •         • 

b)  •  *  * 

5)  Cold  treatment  after  arrival,  (i) 
D«  livery.  *  *  * 

|i)  Precooling  and  refrigeration.  *  *  * 
'   jii)  Customs.  *  *  * 

iv)  Special  requirements  for  tlie  port 
of  ifi'ilmington.  NC.  Shipments  of  fruit 
ar;  jving  at  the  port  of  Wilmington,  NC. 
for  cold  treatment,  in  addition  to 
meeting  all  of  the  requirements  in 
paragraphs  (bK.'iKi)  through  (b)(5)(iii)  of 
this  section,  must  meet  the  following 
special  conditions: 

(A)  Bulk  shipments  (those  shipments 
which  are  stowed  and  unloaded  by  the 
cap  or  bin)  of  fruit  must  arrive 
patiaged  in  fly-proof  packaging  that 
prevents  the  escape  of  adult,  larval,  or 
pupal  fruit  files. 

(B)  Bulk  and  containerized  shipments 
of  fruits  and  vegetables  must  be  cold- 
treated  within  the  port  of  Wilmington, 
NC.  that  is,  the  area  over  which  the 
Bureau  of  Customs  is  assigned  the 
authority  to  accept  entries  of 


merchandise,  to  collect  duties,  and  to 
enforce  the  various  provisions  of  the 
customs  and  navigation  laws  in  force. 

(C)  Advance  reser\'ations  for  cold 
treatment  spare  at  the  port  of 
Wilmington,  NC.  must  be  made  prior  to 
the  departure  of  a  shipment  from  its 
port  of  origin. 


§3l9,S6-2u    [Removed  and  Reserved] 

7  Section  119.5f>-2u  is  removed  and 
reserved. 

§319.56-2w    [Amended] 

8.  hi  §  319..56-2V,  paragraph  (b).  the 
third  sentence  would  be  amended  by 
removing  the  phrase  "North  Atlantic 
ports  north  of  and  including  Baltimore, 
MD."  and  adding  the  phrase  "ports 
listed  in  §  319.56-2d{b)(l)  of  this 
subpart."  in  its  place. 

9.  Setition  319.56-2x  would  be 
amended  as  follows: 

a.  In  paragraph  (a),  the  table  would  be 
amended  for  the  Israel  entry  by  adding 
a  new  commodity  to  read  as  set  forth 
below. 

b.  In  paragraph  (b),  the  first  sentence 
would  be  amended  by  adding  the  phrase 
"or  the  port  of  Wilmington,  NC," 
immediately  before  the  word  "if. 

§3t9.56-2x    Administrative  instructions: 
conditions  governing  the  entry  ol  certain 
fruits  and  vegetables  for  which  treatment  is 
required. 

(a)  *  •  * 


Country/ 
locality 


Com- 
mon 
name 


Botanical 
•   name 


Plant 
part(s) 


Israel 


Pumm-      Citrus  Fruit 

elo.  grarxJis. 


Done  i:i  Washington.  DC.  this  9th  day  of 
May  1994. 

Lonnie  ].  King. 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

|FR  Doc.  94-1 1678  Filed  05-12-94;  8:45  ami 
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Agricultural  Marketing  Service 
7  CFR  Part  1230 
RIN0581-AB17 
[No.  LS-94-002] 

Pork  Promotion  and  Research 

AGENCY:  Agricuhural  Marketing  Service. 
USDA.  ^ 

ACTION:  Proposed  rule. 

SUMMARY:  Pursuant  to  the  Pork 
Promotion.  Researc;h.  and  Consumer 
Information  Act  (Act)  of  igs.''.  and  the 
Order  issued  thereunder,  this  propo.sed 
rule  would  increase  the  amoi;;it  of  the 
assessment  per  pound  due  on  imported 
pork  and  pork  products  to  reflect  an 
increase  m  the  1993  six  market  average 
price  for  domestic  barrows  and  gilts. 
This  proposed  action  would  bring  the 
equivalent  market  value  of  the  live 
animals  from  which  such  imported  pork 
and  pork  products  were  derived  in  line 
with  the  market  values  of  domestic 
porcine  animals.  This  proposed  rule 
also  would  revise  the  Harmonized  Tariff 
System  (HTS)  numbers  which  identify 
imported  live  porcine  animals,  pork, 
and  pork  products  to  conform  with 
recent  changes  in  these  numbers  made 
by  the  United  States  Customs  Service 
(USCS).  ihe.se  proposed  changes  will 
fa(  ilitate  the  continued  collection  of 
assessments  on  imported  porcine 
animals,  pork,  and  pork  products 

DATES:  Comments  must  b'j  rei  eived  bv 
June  13.  1994. 

ADDRESSES:  Send  two  copies  of 
comments  to  Ralph  L.  Tapp.  Chief; 
Marketing  Programs  Br.-2nch;  Livestock 
and  Seed  Division:  Agricultural 
Marketing  Service  (AMS),  USDA.  room 
2624-S;  P.O.  Box  96456;  Washington, 
DC  20090-6456.  Comments  will  be 
available  for  public  inspection  during 
regular  business  hours  at  the  above 
ofiice  in  room  2624  South  Building; 
14th  and  Independence  Avenue.  SW.: 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT; 
Ralph  L.  Tapp.  Chief.  Marketing 
Programs  Branch.  202/720-1115. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  issuing  this  proposed  rule 
in  conformance  with  Executive  Order 
12866. 

This  proposed  nde  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  proposal  is  not 
intended  to  have  a  retroactive  effe<:t. 
The  Act  states  that  the  statute  is 
intended  to  occupy  the  field  of 
promotion  and  consumer  education 
involving  pork  and  pork  products  and  of 
obtaining  funds  thereof  from  pork 
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producers  and  that  the  regulation  of 
such  activity  (other  than  a  regulation  or 
requirement  relating  to  a  matter  of 
public  health  or  the  provision  of  State 
or  local  funds  for  such  activity)  that  is 
in  addition  to  or  different  from  the  Act 
may  not  be  imposed  by  a  State. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
§  1625  of  the  Act,  a  person  subject  to  an 
order  may  file  a  petition  with  the 
Secretary'  stating  that  such  order,  a 
provision  of  such  order  or  an  obligation 
imposed  in  connection  with  such  order 
is  not  in  accordance  with  law;  and 
requesting  a  modification  of  the  order  or 
an  exemption  from  the  order.  Such 
person  is  afforded  the  opportunity  for  a 
hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  the 
district  in  which  person  resides  or  does 
business  has  jurisdiction  to  review  the 
Secretary's  determination,  if  a 
complaint  is  filed  not  later  than  20  days 
after  the  date  such  person  receives 
notice  of  such  determination. 

This  action  also  was  reviewed  under 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq).  The  effect  of  the 
Order  upon  small  entities  was  discu.ssed 
in  the  September  5,  1986.  is.sue  of  the 
Federal  Register  (.51  FR  31898),  and  it 
was  determined  that  the  Order  would 
not  have  a  significant  effect  upon  a 
substantial  number  of  small  entities. 
Many  importers  may  be  classified  as 
small  entities.  This  proposed  rule  would 
incrt!nse  the  amount  of  asse.ssments  on 
imported  pork  and  pork  products 
subject  to  assessment  by  two- 
hundredths  of  a  cent  per  pound,  or  as 
expre.ssed  in  cents  per  kilogram,  four- 
hundredths  of  a  cent  per  kilogram. 
Adjusting  the  assessments  on  imported 
pork  and  pork  products  would  result  in 
an  estimated  increase  in  asse.ssments  of 
S  143.000  over  a  12-month  period. 
Accordingly,  the  Administrator  of  AMS 
has  determined  that  this  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  proposed  rule  would  also 
revise  UTS  numbers  for  imported 
porcine  animals,  pork,  and  pork 
products  subject  to  assessment  from  11 
digits  to  10  digits  to  conform  a  change 
in  those  HTS  numbers  made  by  USCS. 
The  change  made  in  the  number  of 
digits  in  HTS  numbers  is  merely  a 
technical  change  and  will  not  impose 
anv  new  requirements  on  importers. 

The  Act  (7  U.S.C.  4801-4810) 
approved  December  23.  1985. 
authorized  the  e.stablishment  of  a 
national  pork  promotion,  research,  and 
consumer  information  program.  The 


program  was  funded  by  an  initial 
assessment  rate  of  0.25  percent  of  the 
market  value  of  all  porcine  animals 
marketed  in  the  United  States  and  an 
equivalent  amount  of  assessment  on 
imported  porc;ine  animals,  pork,  and 
pork  products.  However,  that  rate  was 
increased  to  0.35  percent  effective 
December  1. 1991  (56  FR  51635).  The 
final  Order  establishing  a  pork 
promotion,  research,  and  consumer 
information  program  was  published  in 
the  September  5. 1986.  issue  of  the 
Federal  Register  (51  FR  31898;  as 
corrected,  at  51  FR  36383  and  amended 
at  53  FR  1909,  53  FR  30243.  56  FR  4. 
and  56  FR  51635)  and  a.s.sessments 
began  on  November  1.  19H6. 

The  Order  requires  importers  of 
porcine  animals  to  pay  USCS.  upon 
importation,  the  assessment  of  0.35 
percent  of  the  animal's  declared  value 
and  importers  of  pork  and  pork 
products  to  pay  USCS,  upon 
importation,  the  assessment  of  0.35 
percent  of  the  market  value  of  the  live 
porcine  animals  from  which  such  pork 
jind  pork  products  were  produced.  This 
proposed  rule  would  increase  the 
assessments  on  all  of  the  imported  pork 
and  pork  products  subject  to  assessment 
listed  in  7  CFR  1230.110  (September  8. 
1993;  58  FR  47205).  This  increase  is 
consistent  with  the  increase  in  the 
annual  average  price  of  domestic 
barrows  and  gilts  for  calendar  year  1993 
as  reported  by  USDA.  AMS,  Livestock 
and  Grain  Market  News  (LCMN) 
Branch.  This  increase  in  assessments 
would  make  the  equivalent  market 
value  of  the  live  porcine  animal  from 
which  the  imported  pork  and  pork 
products  were  derived  refiect  the  recent 
increase  in  the  market  value  of  domestic 
porcine  animals,  thereby  promoting 
comparability  between  imjwrterand 
domestic  assessments.  This  proposed 
rule  would  not  (  hange  the  current 
assessment  rate  of  0.35  percent  of  the 
market  value. 

The  methodology  for  determining  the 
per-pound  amoimfs  for  imported  pork 
and  pork  produds  was  described  in  the 
Supplementary  Information 
accompanying  the  Order  and  publislied 
in  the  September  5.  1986.  Federal 
Register  at  51  FR  31901.  The  weight  of 
imported  pork  and  pork  products  is 
converted  to  a  carcass  weight  equivalent 
by  utilizing  conversion  factors  which 
are  published  in  the  USDA  Statistical 
Bulletin  No.  616  "Conversion  Factors 
and  Weights  and  Measures.  "  These 
conversion  factors  take  into  account  the 
removal  of  bone,  weight  lost  in  cooking 
or  other  processing,  and  the  nonpork 
components  of  pork  products.  Secondly, 
the  carcass  weight  equivalent  is 
converted  to  a  live  animal  equivalent 


weight  by  dividing  the  carcass  weight 
equivalent  by  70  percent,  which  is  the 
average  dressing  percentage  of  porcine 
animals  in  the  United  States.  Thirdly, 
the  e<r.ii\alent  value  of  the  live  porcine 
animal  is  determined  by  multiplying  the 
live  animal  equivalent  weight  by  an 
annua!  average  market  price  for  barrows 
and  giits  as  reported  by  USDA,  AMS. 
LGMN  Branch.  The  annual  average 
price,  which  was  based  on  price  data 
from  seven  major  markets,  is  now  based 
on  only  six  markets.  One  of  the  seven 
markets— Kansas  City— closed  in  1991; 
and  thus  the  1992  and  1993  annual 
average  prices  are  based  on  price  data 
from  only  six  markets.  This  average 
price  is  published  on  a  yearly  basis 
during  the  month  of  January  in  LGMN 
Branch's  publication  "Livestock,  Meat, 
and  Wool  Weekly  Summary  and 
Statistics."  Finally,  the  equivalent  value 
is  multiplied  by  the  applicable 
assessment  rate  of  0.35  percent  due  on 
imported  pork  and  pork  products.  The 
end  result  is  expressed  in  an  amount  per 
pound  for  each  type  of  pork  or  pork 
product.  To  determine  the  amount  per 
kilogram  for  pork  and  pork  products 
subject  to  as.sessment  under  the  Act  and 
Order,  the  cent -per- pound  assessments 
are  multiplied  by  a  metric  conversion 
factor  2.2046  and  carried  to  the  sixth 
decimal. 

The  formula  in  the  preamble  for  the 
Order  at  51  FR  31901  contemplated  that 
it  would  be  necessary  to  ret.alculate  the 
equivalent  live  animal  value  of 
imported  pork  and  pork  products  to 
reflect  changes  in  the  annual  average 
price  of  domestic  barrows  and  gilts  to 
maintain  equity  of  assessments  between 
domestic  porcine  animals  and  imported 
pork  and  pork  products. 

The  average  annual  market  price 
increased  from  $42.11  in  1992  to  S45.32 
in  1993,  an  incrca.se  of  about  7  percent. 
This  increase  would  result  in  a 
corresponding  increase  in  assessments 
for  all  HTS  numbers  listed  in  the  table 
in  §  1230.110  of  an  amount  equal  to 
two-hundredths  of  a  cent  per  pound,  or 
as  expressed  in  cents  per  kilogram,  four- 
hundredths  of  a  cent  per  kilogram. 
Based  on  the  most  recent  available 
Department  of  Commerce,  Bureau  of 
Census,  data  on  the  total  dollar  value  of 
imported  pork  and  pork  products 
subject  to  the  asse.ssment  in  1993  the 
proposed  increase  in  assessment 
amounts  would  result  in  an  estimated 
S143.000  increase  in  assessments  over  a 
12-month  period. 

USCS  recently  revised  HTS  numbt>rs 
to  conform  with  changes  in  importation 
procedures.  The  change  is  only  a  minor 
technical  change  which  revises  all  HFS 
numbers  for  live  porcine  animals,  pork, 
and  pork  products  listed  in  the  table 
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foi  nd  at  §  1230.110  (58  FR  47205)  by 
cliitiging  tiier.i  from  11  digit  numbors  to 
10  iligit  numbers  by  d.'-opping  tin;  la;,t 
dif  il.  The  !;ve  porcine  anininls,  porK, 
and!  pork  produr.ts  subject  to  asses.sme:it 
aniijKTS  article  d«S(;riptio:i-;  li.stMd  its  a 
ch.i^t  <.nnioii!.-d  in  the  .S,.pp;t.'incnUry 
Inf  Sination  sa.lic.r.  on  pn^e  15914  of 
l\M  inu!  nirt  (54  FR  10914)  woiiid  ti-it 

ige.  A  c.omp;^n.-io:t  of  Ibe  n  cij'Jt 
iiLi  libers  and  the  propose-:!  10  e'i;;;! 
iiOerr.  are  iiitod  in  tne  !oilo'A!;:;' 


chi 


Live  Porcii^e  Animals 


11-DiGit  No. 


0103.10.COOC4 
0103  91.00006 
0l03.92.0XO5 


10- Digit  No. 


0103.100000 
0103  91.0000 
0103.92.0000 


Pork  Arjo  Pork  Products 


11 -Digit  No. 


0203. 1 1 .00002 

0203.12.10107 

02a3. 12. 10205 

0203.12.90100 

0203.12.90208 

0203.19.20108 

0203.19.20901 

0203.19.40104 

0203.19.40907 

0203.21.00000 

0203.22.10007 

0203.22.90000 

0203.29.20008 

0203.29.40004 

0206.30.00006 

0206.41.00003 

0206.49.00005 

0210.11.00101 

0210.11.00209 

0210.12.00208 

0210.12.00404 

0210.19.00103 

0210.19.00906 

1o0^00.20105 

1601.00.20908 

1602.41.20203 

1602.41^0409 

1602.41.90002 

15C2.42.20202 

1602.42.20408 

1602.42.40002 

1502.49.20009 

Ib02  49  40005 


10-Digit  No 

0203  11.0000 
0203.12.1010 
0203.12  1020 
0203.12.9010 
0203.12.9020 
0203.192010 
0203  19.2090 
0203.19.4010 
0203.19.4090 
0203.21.0000 
0203.22.1000 
020322.9000 
0203292000 
020329.4000 
0206.30  0000 
0206.41.0000 
0206.49.0000 
0210.11.0010 
0210  11.0020 
0210.12.0020 
0210.12.0040 
0210.19.0010 
0210.19.0090 
1601  00.2010 
1601  00.2090 
1602.41.2020 
1602.412040 

1602.41  9000 
1602.42.2020 

1602.42  2040 
1502.42.4000 
lf.02  49  2a!0 
Ipr?  13.4000 


TJi  s  t;bange  would  permit  USCS  to 
conii  luo  to  collect  a.ssessments  due  on 
imp-ri'id  live  porcine  animals,  purk, 
and  ttork  produUs  in  conjunction  with 
its  r>;ul(ir  importation  processinjj  and 
colli lition  system. 

List  !»f  Subjects  in  7  CFR  Part  1230 

Ai  i  Tiinistrative  practice  and 
pnx  I  dure.  Advertising.  Agricultural 
re.se;  I  ch.  Marketing  agreement.  Meal 
and  n>eat  products.  Pork  and  pork 
proc  lids. 


For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
1230  he  amended  as  set  forth  below: 

PART  123a-PORK  PROMOTION, 
PiSEAFtCH,  AND  CONSUMER 

riFORMATiON 

1.  The  authority  ( itation  for  7  Ci-R 
12,*0  continues  to  read  as  foilcws: 

A..!horsi>:  7  11  S.C.  4801-4311 

Sur.>3ft  B^-[Amcndetn 

2.  .Suhpf;r!  H— Rules  a.id  Rej^id.itions 
is  ariieiided  by  revisii'p  §  1230.1 10  to 
n;ad  as  follows: 

§  1250.1 10    Asiessrrerts  on  Imporled  Pork 
and  Pork  Products. 

(a)  The  following  HTS categories  of 
imporled  live  porcine  animals  are 
subject  to  >js.sessment  at  the  r;ite 
specified. 


Live  porone  animals 

Assessment 

0103.10.0000  

0.35  percent  Cus- 
toms Entered 
Value. 

0.35  percem  Cus- 
toms Entered 
Value 

0.35  percent  C'js- 
toms  Entered 
Value. 

0103.91. 0000    .. 

0103.92.0000  

The  following  HT.S  r  afegories  of 
imported  pork  and  pork  produf:ts  are 
subject  to  assessment  at  the  rates 
spot.ified. 


Pork  arxl  pork  prod- 
ucts 


0203  11  0000 
0203.12.1010 
0203.12.1020 
0203.12.9010 
0203.12.9020 
0203.19.2010 
0203.192090 
0203.19.4010 
C203. 19.4090 
C;'03  21.0000 
020.'!22.10''.0 
C203.22.S000 
020o.39.20'.'0 
0203  ?r*.4000 
0206  30  0000 
C2O6.41.0000 
02i»»j.49  OOCO 


Assessment 


cents/to 


02ir;  1i.i;OiO  

0210  11.0020  

C2T.'.i2.0!.;2i')  

0210.12  0040  

0210  190010  

0213.19.0090 

1001. CO  2010  

1601.00.2000  

1602.41.2020  

1602.41.2040  

1602  41.9000  

'1602.422020  


23 

.23 

23 

.23 

23 

.26 

.26 

23 

23 

23 

23 

.23 

.26 

23 

.22 

23 

23 

23 

.23 

23 

.23 

.26 

.26 

.31 

.31 

.34 

34 

23 
.34 


cents/kg 


.507058 
.507058 
.507028 
.507028 
507028 
.573196 
.573196 
.507028 
507028 
.607023 
507028 
.507023 
.573196 
.507028 
507028 
.507028 
.507028 
.507028 
.507028 
.507C':.'3 
..507023 
.673196 
673196 
683426 
68.i426 
749564 
.749564 
.607028 
749.564 




Pork  ar«l  pork  prod- 

Asses. 

:mei.t 

ucts 

cents/!b 

ce.-^c'i'g 

1602.42.2040  

1602  42  4000  

.34 
.23 
31 
26 

.749554 
.5C7023 
.68J4C6 
.5735  36 

1602.492000  

1602.49.10CO  

Dh!i>.1:  .Mays,  1994. 

l.i-n  Ilatamiya, 

Aflmir.istratar. 

\rv.  The  94-11491  Filfid  5-12-'M; 

8:'»Sani! 

OILLIMQ  C0O£  3410-02-P 

Office  of  Operations 

7  CFR  Part  2812 

Department  of  Agriculture  Guidelines 
for  the  Donation  of  Excess  Research 
Equipment 

AGENCY:  Office  of  Operations,  USDA. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rulemaking 
sets  forth  uniform  procedures  for  the 
donation  of  excess  rt;search  erjuipment 
to  educational  institutions  and 
nonprofit  organizations  for  the  conduct 
of  technical  and  scientific  education 
and  research  activities  as  authorized  by 
section  ll(i)  of  the  Stevenson/Wydler 
Technology  Act. 

DATES:  Consideration  will  be  given  to 
comments  received  on  or  before  June  13. 
1994. 

ADDRESSES:  i'lease  .send  your  comments 
to  Division  Chief.  Personal  Property 
Management  Division,  USDA-OO,  room 
1522,  14th  Street  &  Independence  Ave.. 
S\V.,  Washington.  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  P.  Gili!l;ind,  .Acting  Division 
Chief.  Personal  Property  Management 
Division  on  (202)  720-3141. 
SUPPLEMENTARY  INFORMATION:  This 
dcK:uniep;t  includes  not  only  tli^' 
Department  of  Agriculture  (USDA) 
procedures  to  implement  15  IJ.S.C 
37 1()(i)  but  also  draws  upon  the  CieiieMl 
Services  Administration  (GS.A) 
re;^ulafions  concerning  the  dispo;^!  of 
ex(.(NS  personal  p.<-op.'i1y.  However. 
becau.so  of  the  limited  ability  nt  the 
Offic:e  of  Oj/oralions  (00)  to  t  bani;.»  the 
portions  of  this  Tart  tli3t  n-P.n:\  (iSA 
p.)!u  y.  ccinnien!s  on  those  po.ii'nis  anj 
not  approprinie  for  this  proposed 
riile'iiiaking. 

P3p.-rwork  Reduction 

Exc:ept  for  the  uif!/A(.ceiitanrp 
Agreement  contained  in  tiie  appe:idix  to 
the  proposed  rulemaking,  the  forms 
nee  essary  to  implement  Ihe.se 
prcx-edures  have  been  cleared  by  the 
Office  of  Management  and  Budget 


•  TH  « 


I  f  «  ' 
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(OVB)  in  accordance  with  ihe 
Pappiv.orl.  Pvodiiction  Act,  44  U.S.C. 
3500  et  seq.  The  Gift/ Acceptance 
Agreement  has  been  submitted  to  OMB 
for  clearance  under  the  Paperwork 
Reduction  Act. 

Classification 

This  rule  will  has  been  reviewed 
under  E.xecutive  Order  No.  12866,  and 
it  has  been  determined  that  it  is  not  a 
"significant  regulaton.'  action"  because 
it  will  not  have  an  annual  effect  on  the 
economy  of  SlOO  mllion  or  more  or 
adversely  and  materially  affect  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local. 
or  tribal  governments  or  communities. 
This  rule  will  not  create  any  serious 
inconsistencies  or  otherwise  interfere 
with  any  actions  taken  or  planned  by 
another  agency.  It  will  not  materially 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  and  does  not  raise  novel  legal 
or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
No.  12866.  In  addition,  it  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
601  et  seq. 

The  following  is  given  in  compliance 
with  Executive  Order  No.  12778.  All 
State  and  local  laws  and  regulations  that 
are  in  conflict  with  his  rule  are 
preempted.  No  retroactive  effect  is  to  be 
given  to  this  rule.  This  rule  does  not 
ri'quire  administrative  proceedings 
before  parties  may  file  suit  in  court. 

Regulatorj'  Analysis 

Not  required  for  this  rulemaking. 
Environmental  Impact  Statement 

This  proposed  rule  does  not 
significantly  affect  the  environment. 
Therefore,  an  environmental  impact 
statement  is  not  required  under  the 
National  Environmental  Policy  Act  of 
1960,  as  amended.  42  U.S.C.  4;?21  ft 
st-q 

Catalog  of  Federal  Domestic  Assistance 

Not  required  for  this  rulemaking. 

List  of  Subjects  in  7  CFR  Fart  2812 

Government  property.  Government 
property  management.  Excess 
government  property. 

For  the  reasons  set  forth  in  the 
preamble,  part  2812  is  proposed  to  be 
added  to  chapter  XXVIII  of  title  7  of  the 
Code  of  Federal  Regulations  to  read  as 
follows: 


PART  2812— DEPARTMENT  OF 
AGRICULTURE  GUIDELINES  FOR  THE 
DONATION  OF  EXCESS  RESEARCH 
EQUIPMENT  UNDER  15  U.S.C.  3701(1) 


Spi:. 

2812.1 
2812.2 
2812.3 

Purpose. 

Eligibility. 

Definitions. 

2812.4 

Pn)cedures. 

2812.f) 

Restrictions.          '•■ 

2812,6 

Title, 

2812.7 

Costs. 

2812.8 
2912.9 
2812,10 

Accountability  and  RecorHkeeping 
Disposal. 
Liubilitif's  and  Losses. 

Appendix  A  to  Part  2812 — Gift/Acceptance 
Agreement 

Authority:  5  IJ  S.C.  301. 

§2812.1     Purpose. 

This  Part  sets  forth  the  procedures  to 
be  utilized  by  USDA  agencies  and 
laboratories  in  the  donation  of  excess 
research  equipment  to  educational 
institutions  and  non-profit  organizations 
for  the  conduct  of  technical  and 
scientific  education  and  research 
activities  as  authorized  by  15  U.S.C. 
.3710(i).  Title  to  excess  research 
equipment  donated  pursuant  to  15 
U.S.C.  3710(i)  shall  pass  the  donee. 

§2812.2    Eligibility. 

Eligibility  organizations  are 
educational  institutions  or  non-profit 
organizations  involved  in  the  conduct  of 
technical  and  scientific  educational  and 
research  activities. 

§2812.3    Definitions. 

(a)  Canmhalization — The  dismantling 
of  equipment  for  parts  to  repair  or 
enhance  other  equipment.  The  residual 
is  reported  for  disposal.  Cannibalization 
is  only  authorized  if  the  property  value 
is  greater  when  cannibalized  than 
rt'tention  in  the  original  condition. 

(b)  Education-relaU^d  Federal 
equipment — Equipment  that  is 
appropriate  for  educational  jjurposes. 

(c)  Excess  Personal  Property — Items  of 
personal  property  no  longer  required  by 
the  controlling  Federal  agency. 

(d)  Pesearcb  equipment — Federal 
property  determined  to  be  essential  to 
conduct  scientific  or  technical 
educational  research. 

(e)  Technical  and  Scientific  Education 
and  Research  Activities — Non-profit  tax 
exempt  public  educational  institutions 
or  government  sponsored  research 
organizations  which  serve  to  conduct 
technical  and  scientific  education  and 
research. 

§2812.4    Procedures. 

(a)  Prior  to  re<:eipt  of  excess  personal 
property/equipment  under  this  part  the 
donee  shall  enter  into  a  gift/acceptance 


iigroenu'nt  with  the  donor  agency.  A 
copy  of  thnt  agreement  is  appendix  .\  of 
this  part. 

(bj  Each  agency  head  will  de:-;ignate  in 
writing  an  authorized  official  to  approve 
donations  of  excess  property/equipment 
under  this  Part. 

(c)  Property  targeted  for  donation  this 
Part  will  first  be  screened  as  excess  by 
USDA  agencies  through  the 
Departmental  Excess  Personal  Property  " 
Coordinator  (DEPPC)  using  the  PMIS/" 
PROP  system. 

(d)  Upon  reporting  property  for  excess 
screening,  if  the  pertinent  USDA  agency 
has  an  eligible  organization  in  mind  for 
donation  under  tliis  Part,  enter  "P.L. 
102-245"  in  the  note  field.  The  property 
will  remain  in  the  excess  system 
approximately  30—45  days  and,  if  no 
agency  in  USDA  requests  it  during  the 
excess  cycle.  DEPPC  will  send  you  a 
copy  of  your  excess  report  stamped 
"DONATION  AUTHORITY  TO  THE 
HOLDING  AGENCY  IN  ACCORDANCE 
WITH  P.L.  102-245." 

(e)  Donations  under  this  Part  will  be 
accomplished  by  preparing  a  Standard 
Form  (SF)  122.  "Transfer  Order-E.xcess 
Personal  Property"'  and  a  written 
justification  statement  (Submitted  by 
the  recipient)  explaining  why  the 
property  is  needed. 

(0  The  SF-122  should  be  signed  by 
both  an  authorized  official  of  the  agenc  y 
and  the  Agency  Property  Management 
Officer.  The  following  information 
should  also  be  provided: 

( 1 )  Name  and  address  of  Donee 
Institution  (Ship  to); 

(2)  Agency  name  and  address  (holding 
Agency): 

(3)  Location  of  property; 

(4)  Shipping  instructions  (Donee 
c;antact  person); 

(5)  Complete  description  of  property, 
including  acquisition  amouni,  ;ierial 
number,  condition  code,  quantity  and 
agency  order  number;  and 

(6)  This  statement  needs  to  be  added 
following  property  descriptions. 

The  property  requested  hereon  is  certificil 
to  \)e  used  for  the  co.nduct  of  tochiiica!  iind 
scientific  education  and  research  activities. 
This  donation  is  pursuant  to  the  provisions 
of  Public  Law  102-245. 

(g)  Once  the  excess  personal  property/ 
equipment  is  physically  received,  the 
donee  is  required  to  immediately  return 
a  copy  of  the  SF-122  to  the  donating 
agency  indicating  receipt  of  requested 
items.  Cancellations  should  be  reported 
to  DEPPC  so  the  property  can  be 
reported  to  the  General  Ser\'ices 
Administration  (GSA). 

(h)  The  USDA  agency  shall  send  an 
informational  copy  of  the  transaction  to 
GSA. 
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§2812.5    Restrictions. 

(a)  The  authorized  official  (see 
§  2812.4(b))  will  approve  the  donation 
of  excess  personal  property/equipment 
i|n  the  following  groups  to  educational 
institutions  or  nonprofit  organizations 
for  the  conduct  of  technical  and 
Scientific  educational  and  research 
activities. 


Eligible  Groups 


FSC  group 


Name 


5E 
65 


6S 

6? 
63 

7] 


71 


Shrps.  SnraH  Cratt,  Pontoons, 
arxJ  Floating  Docks. 

Vehtctes,  Trailers  amd  Cy- 
cles. 

Tractors. 

Agricultural      Machinery 
EquiprnenL 

Pumps,  Compressors. 

Valves. 

Communication,  Detecbon, 
and  Coherent  Radiation 
Equipment. 

Electrical  and  Electronic 
Equipment  Components. 

Medical,  Dental,  and  Veteri- 
nary Equipment  and  Sup- 
plies. 

Instruments  and  Latxjratory 
Equipment. 

Photographic  Equipment. 

Chemicals  and  Chemical 
Products. 

(General  Purpose  Automabc 
Data  Processing  Equip- 
ment, Software  Supplies, 
and  Support  Equipment. 

Office  Machines  and  Visitjie 
Record  Equipment, 


Note:  Requests  for  items  in  FSC  fijoups  or 
(!l>.s.s«»s  other  than  the  above  should  be 
rt  fcrnnl  to  the  agency  heeH  for  consjfjeration 
iiifl  approval. 

lb)  Excess  personal/equipment  may  be 
danated  for  cannibalization  purposes, 
provided  the  donee  submits  a 
supporting  statement  which  cleorly 
indicates  that  cannibalizing  the 
requested  property  for  secondary  use 
hfeh  greater  potential  benefit  than 
unlizaticn  of  the  item  in  its  existing 
ffiikn. 

§2812.8    Title. 

;  Title  to  excess  personal  property/ 
equipment  donated  under  this  Part  will 
automatically  pass  to  the  donee  once  the 
spbnsoring  agency  receives  the  SF-122 
iridicating  that  the  donee  has  received 
the  property. 

§2812.7    Costs. 

Donated  excess  personal  property/ 
equipment  is  free  of  charge.  However, 
the  donee  must  pay  all  costs  associated 
with  packaging  and  transportation, 
unless  the  sponsoring  agency  has  made 


other  arrangements.  The  donee  should 
specify  the  method  of  shipment. 

§2812.8    Accountability  and 
Recordkeepir>9. 

USDA  requires  that  property 
requested  by  a  donee  be  placed  into  use 
by  the  donee  within  a  year  of  receipt 
and  used  for  at  least  1  year  thereafter. 
Donees  must  maintain  accountable 
records  for  such  property  during  this 
time  period. 

§2812.9    Dtsposai. 

When  the  properly  is  no  longer 
needed  by  the  donee,  it  may  be  used  in 
support  of  other  Federal  projects  or  sold 
and  the  proceeds  used  for  technical  and 
scientific  education  and  research 


&    activities, 

§2812.10    Liabliltiea  and  Losses. 

USDA  assumes  no  liability  with 
respect  to  accidents,  bodily  injury, 
illness,  or  any  other  damages  or  loss 
related  to  excess  personal  property/ 
equipment  donated  under  this  Part.  The 
donee  is  advised  to  insure  or  otherwise 
protect  itself  and  others  as  appropriate. 

Appendix  A  to  Part  2812— Gift/Acceptance 
Agreen>ent;  Educational  Institution  or  Non- 
Prom  Organization  and  The  United  States 
Department  of  Agriculture 

Gift/Acceptance  Agreement 
(Agreement)  Between  (USDA  Agency) 
and  (Educational  Institution  or  Non- 
profit Organization). 

Il)  Purpose 

The  purpose  of  the  Agreement  is  to 
establish  a  relationship  between  the 
U.S.  Department  of  Agriculture  (USDA 
Agency)  and  (Educational  Institution  or 
Non-Profit  Organization)  concerning  the 
transfer  cf  excess  re.seart:h  equipment  to 
this  educational  institution  or  non-profit 
organization  for  the  conduct  of  technical 
and  scientific  education  and  research 
activities.  Title  of  ownership  transfers  to 
the  ref;ipient. 

(2)  Authority  , 

Public  Law  102-245.  S«;.  .lO.l. 
Research  Equipment,  Sodion  11  of  the 
Stevenson-Wydler  Technology 
Innovation  Act  of  1980.  subsedion  (i) 
Research  Equipment,  provides  that  "the 
Director  of  a  laboratory,  or  the  head  of 
any  Federal  agency  or  department,  may    - 
give  research  equipment  that  is  excess 
to  the  needs  of  the  laboratory,  agency, 
or  department  to  an  e<lucafional 
institution  or  non-profit  organization  for 
the  conduct  of  technical  and  scientific 
education  and  research  activities." 


(3)  Ob/ect jves  and  Program  EIrmfnts 

This  Agreement  is  intended  to 
provide  a  mechanism  for  the  transfer  of 


excess  research  equipment  from  USDA 
to  the  (Educational  Institution  or  Non- 
profit Organization)  in  accordance  with 
the  procedures  set  out  in  the  regulations 
implementing  Public  Law  102-245. 

(4)  Managenwnl 

In  order  to  enable  close  collaboration, 
it  is  agreed  that  the  (Educational 
Institution  or  Non-F*rofit  Organization) 
will  provide  to  (USD.'V  Agency)  an 
annual  inventory  listing  of  property 
acquired  under  Public  Law  102-245. 

The  (USDA  Agency)  and  (Fxiucational 
Listitution  or  Non-Profit  Organization) 
will  each  identify  a  coordinator  to 
implement  this  Agret'ment.  These 
coordinators  shall  meet  when  necessary 
to  review  new  Federal  property 
regulations. 

The  coordinators  shall  seek  to  r«solve 
any  disputes  concerning  the  AgrPemenf 
through  good  faith  discussions. 

(51  Efft'ciive  Date  and  Revision  or 
Termination 

The  Agreement  shall  enter  into  effect 
upon  signature  and  shall  remain  in 
effect  for  3  years.  It  may  be  extended  or 
amended  by  written  agreement  of  the 
parties  at  any  time  prior  to  its  expiration 
or  termination.  The  Agreement  may  be 
terminated  at  any  time  upon  60  days 
written  notice  by  either  party  to  the 
other.  The  termination  of  the  Agreement 
shall  not  affe<;t  the  validity  of  any 
property  transadions  under  the 
Agreement  whic:h  were  initiated  prior  to 
such  termination. 

Property  Coordinators 

The  property  coordinators  for  this 
Agreement  are; 

Name  ■ _^^ 

(Education  Institution/Non-J'rofit 
Organization) 


(Q)mplete  Address  and  Phone  Number) 

Name 

(USDA  Coordinator) 


(Complete  Address  and  Phone  Numb«T) 
Approved: 


(Education  Institution/Non-Profit 
Organization) 


Date 


(USDA  Agem  y  Head) 


Date 
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Certification  of  Compliance  With 
Executive  Order  No.  12778 

Agency  Issuing  the  Begulation   . 

Descriptive  Title  of  the  Regulation 

CFF  Title  and  Parts  Affected 

Cfrtification:  I  have  reviewed  this 
draft  regulation  in  light  of  section  2  of 
Executive  Order  No.  12778  and  certify 
for  USDA  that  this  draft  regulation 
musts  the  applicable  standards  in 
rortijns  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778.  The  rtcommendalions 
and  cost -benefit  analyses  required  undor 
section  2(d)  cf  Executive  Order  No. 
12778  are  not  applicable  to  this 
regulation. 

A'cne;  Kenneth  E.  Cohen. 
Title:  Assistant  General  Counsel, 

Research  and  Operations  Divi.sion. 

Dane  at  Washington,  DC,  thi.s  4th  day  (if 
Mdv  1994. 
Mike  Espy. 
Sfcretary. 
|FR  Doc.  94-11417  Filed  5-12-94;  8:45  rm] 

BILUNG  CODE  3410-9»-M 


DEPARTMENT  OF  JUSTICE 

8  CFR  Part  3 

(AG  Order  No.  1871-94] 

Executive  Office  for  Immigration 
Review;  Stipulated  Requests  for 
Deportation  or  Exclusion  Orders 
Telephonic,  Video  Teleconferenced 
Hearings 

AGENCY:  Department  of  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  agency  regulations  by  requiring 
Immigration  Judge  to  enter  an  order  of 
deportation  or  exclusion,  without  a 
hearing,  if  satisfied  that  the  alien 
voluntarily  entered  into  a  plea- 
negotiated  or  otherwise  stipulated 
request  for  an  order  of  deportation  or 
exclusion.  It  further  codifies  the  practice 
of  Immigration  Judges  conducting 
telephone  hearings  in  deportation, 
exclusion,  or  rescission  cases,  and 
codifies  the  authority  of  the  Immigration 
Judge  to  hold  video  teleconferenced 
hearings. 

The  proposed  rule  also  clarifies 
regulatory  language  to  conform  with  in 
absentia  hearing  provisions  under  the 
Immigration  and  Nationality  Act  (the 
"Act"). 

DATES:  Written  comments  must  be 
received  no  later  than  June  13, 1994. 
ADDRESSES:  Please  submit  urritten 
comments,  in  triplicate,  to  Gerald  S. 
Hurwitz.  Counsel  to  the  Director, 


Executive  Office  for  Immigration 
Review,  suite  2400,  5107  Lecsburg  Pike, 
Falls  Church,  Virginia  22041  (703)  305- 
0470. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  S.  Hurwitz.  Counsel  to  the 
Director.  E.xecutive  Office  for 
Immigration  Review,  Suite  2400,  5107 
Leesburg  Pike,  Falls  Church,  Virginia 
22041  (703)  305-0470;  Brian  O'Leary. 
Associate  General  Coun.-^el.  Office  of  the 
Geneiul  Counsel,  room  6100, 
Immigration  and  Naturalization  Service. 
425  I  Street,  NW..  Washin?,ton.  DC 
2053O  (202) 514-2395. 
SUPPLEMENTARY  INFOR.MATION:  This 
proposed  rule  amends  8  CFR  3.25  by 
requiring  the  Immigration  Judge,  under 
new  subpnragraph  (b),  to  enter  an  order 
of  deportation  or  exclusion  on  the 
written  record,  without  an  in-person 
hcarino.  based  upon  the  stipulated 
written  request  of  the  respondent/ 
applicant  and  the  government,  provided 
that  the  Imm.igration  Judge  determines 
that  the  charging  document  sets  forth  a 
valid  basis  for  deportability  or 
excludability;  the  stipulated  request  for 
an  order  of  deportation  or  exclusion  is 
voluntarily  entered  into  by  the 
respondent/applicant;  and  the 
respondent/applicant  specifically 
waives  relief  from  deportation  or 
exclusion  as  well  as  the  described 
hearing  rights.  The  requirements  that 
the  Immigration  Judge  enter  the  order 
without  a  hearing  is  limited  to  cases  in 
which  the  applicant  or  respondent  was 
represented  at  the  time  of  the 
stipulation.  The  stipulation  must  be 
signed  on  behalf  of  the  government  and 
by  both  the  applicant  or  respondent  and 
his  or  her  attorney  or  other 
representative  qualified  under  part  292 
of  this  chapter. 

This  procedure  codifies  the  litigation 
practice  in  some  jurisdictions  where,  if 
a  party  enters  into  a  stipulated  request 
for  a  deportation  or  exclusion  order 
with  a  written  waiver  of  his  or  her 
appearance  and  rights,  the  Immigration 
Judge  may  sign  the  order  of  deportation 
or  exclusion  based  upon  the  written 
record.  This  practice  facilitates  judicial 
efficiency  in  uncontested  cases.  For 
example,  it  has  been  used  to  expedite 
departure  shortly  after  the  sentencing  of 
aliens  convicted  of  offenses  rendering 
them  immediately  deportable  or 
excludable.  Whereas  this  practice 
currently  occurs  at  the  discretion  of  the 
Immigration  Judge,  the  proposed  rule 
would  make  it  mandatory. 

The  procedure  also  has  been  used  by 
imprisoned  criminal  aliens  having  no 
apparent  avenue  of  relief  from 
deportation  or  exclusion  who,  after 
consultation  uith  counsel,  wish  to 


avoid  further  detention  pending 
deportation  or  exclusion  proceedings 
following  release  from  prison.  While 
protecting  the  rights  of  the  parties,  the 
rule  also  implements  the  statutory 
requirement  of  expeditious  deportation 
of  criminal  aliens  under  8  U.S.C. 
1252(i),  1252a(d).  If  used  more  widely 
by  litigants  and  criminal  prosecutors, 
the  procedure  could  alleviate 
overcrowded  fedvral,  state,  and  local 
detention  facilities  and  eliminate  the 
need  to  calendar  such  uncontested  cases 
on  crowded  immigration  court  dockets. 
The  procedure  is  not  limited  to  casus 
arising  horn  the  criminal  coiite.\t  and 
can  be  used  in  oth.er  appropriate 
settings. 

New  subparagraph  (c)  establishes  the 
authority  of  Immigration  Judges  to  hold 
telephonic  hearings.  Although  the 
proposal  is  meant  to  be  applicable 
nationwide.  Purba  v.  INS,  884  F.2d  761 
(9th  Cir.  1988).  holds  that  telephonic 
deportation  hearings  may  only  be 
conducted  with  the  consent  of  the 
parties.  This  is  in  conflict  with  the 
proposed  regulation,  which  permits 
telephonic  hearings  to  be  conducted  at 
the  discretion  of  the  Immigration  Judge. 
The  Immigration  Judges  in  the 
geographical  confines  the  Ninth  Circuit 
currently  follow  Purba  and  will 
continue  to  follow  the  law  of  the  circuit 
if  the  proposed  rule  is  finally  adopted. 
In  all  areas  outside  the  Ninth  Circuit  the 
regulation  would  be  effective  and 
telephonic  hearings  would  be 
conducted  when  an  Immigration  Judge, 
in  his  or  her  sound  discretion,  deems  it 
appropriate.  Subparagraph  (c)  also 
codifies  the  authority  of  Immigration 
Judges  to  hold  video  teleconferenced 
hearings.  This  practice  increases 
administrative  efficiency. 

The  proposed  rule  also  makes  minor 
technical  changes  in  subparagraph  (a)  to 
conform  with  the  in  absentia  provisions 
of  8  U.S.C.  1252. 

In  accordance  with  5  U.S.C.  605(b). 
the  Attorney  General  certifies  that  this 
rule  does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is 
not  a  major  rule  within  the  meaning  of 
section  1(b)  of  Executive  Order  No. 
12291  and  this  rule  has  no  Federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  Executive  Order  No. 
12612.  The  rule  meets  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)(2)  of  Executive  Order  No.  12778. 

List  of  Subjects  in  8  CFR  Part  3 

Administrative  practice  and 
procedure.  Immigration  and 
Naturalization  Service,  Organization 
and  functions  (government  agencies). 
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Accordingly,  8  CFR  part  3  is  proposed 
1  ( 1  be  amended  as  set  forth  below: 

PART  3— EXECUTIVE  OFFICE  FOR 
IMMIGRATION  REVIEW 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  8  U.S.C.  1103, 
1252  note.  1252b.  1362;  28  U.S.C.  509,  510. 
U46;  Section  2,  Reorganization  Plan  No.  2  of 
«50.  3  CFR,  1949-1953  Comp.,  p.  1002. 

2.  Section  3.25  is  revised  to  read  as 
:^llows: 

j  J.25    Waiver  of  presence  of  the  parties. 

(a)  Good  cause  shown.  The 
Immigration  Judge  may.  for  good  cause, 
waive  the  presence  of  a  respondent/ 
cipplicant  at  the  hearing  where  the  alien 
is  represented  or  where  the  alien  is  a 
minor  child  at  least  one  of  whose 
parents  or  whose  legal  guardian  is 
present.  In  addition,  in  absentia 
hearings  may  be  held  pursuant  to 
sections  1252(b)  and  1252(c)  of  Title  8, 
United  States  Code  with  or  without 
representation. 

(b)  Stipulated  request  for  order; 
waiver  of  bearing.  Notwithstanding  any 
other  provision  of  this  chapter,  upon  the 
written  request  of  the  respondent/ 
applicant  and  upon  concurrence  of  the 
government,  the  Immigration  Judge 
shall  not  hold  a  hearing  and  shall  enter 
an  order  of  deportation  or  exclusion  on 
the  written  record  if  the  Immigration 
Judge  determines,  upon  a  review  of  the 
charging  document,  stipulation 
document,  and  supporting  documents, 
if  any,  that  a  represented  respondent/ 
applicant  voluntarily  entered  into  a 
stipulated  request  for  an  order  of 
deportation  or  exclusion.  The 
stipulation  document  shall  include: 

'(i)  An  admission  of  all  factual 
allegations  contained  in  the  charging 
document  to  be  true  and  correct  as 
written; 

(ii)  A  concession  of  deportability  or 
excludability  as  charged; 

(iii)  A  statement  that  the  respondent/ 
applicant  makes  no  application  for  relief 
from  deportation  or  exclusion, 
including,  but  not  limited  to.  voluntary 
departure,  asylum,  adjustment  of  status, 
registry,  de  novo  review  of  a  termination 
of  conditional  resident  status,  de  novo 
review  of  a  denial  or  revocation  of 
temporary  protected  status,  relief  under 
8  U.S.C.  1182(c),  suspension  of 
deportion,  or  any  other  possible  relief 
under  the  Act; 

(iv)  A  designation  of  a  country  for 
deportation  under  8  U.S.C.  1253(a); 

(v)  A  concession  to  the  introduction 
of  the  written  statements  of  the 
respondent/applicant  as  an  exhibit  to 
the  record  or  proceedings; 


(vi)  A  statement  that  the  attorney/ 
representative  has  explained  the 
consequences  of  the  stipulated  request 
to  the  respondent/applicant  and  that  the 
respondent/applicant  enters  the  request 
voluntarily,  kiiowingly  and 
intelligently; 

(vii)  A  statement  that  the  respondent/ 
applicant  will  accept  a  written  order  for 
his  or  her  deportation  or  exclusion  as  a 
final  disposition  of  the  proceedings;  and 

(viii)  A  waiver  of  appeal  of  the  written 
order  of  deportation  or  exclusion. 

(2)  The  stipulated  request  and 
required  waivers  shall  be  signed  on 
behalf  of  the  government  and  by  both 
the  respondent/applicant  and  his  or  her 
attorney  or  other  representative 
qualified  under  part  292  of  this  chapter. 
The  attorney  or  other  representative 
shall  file  a  Notice  of  Appearance  in 
accordance  with  §  3.16(a)  of  this  part. 

(c)  Telephonic  or  video 
teleconferenced  hearing.  An 
Immigration  Judge  may  conduct  a 
telephonic  or  video  teleconferenced 
hearing  in  any  proceeding  under  8 
U.S.C.  1226, 1252.  or  1256. 

Dated:  May  1, 1994. 
lanel  Reno, 
Attorney  General. 
FR  Doc.  94-11314  Filed  5-12-94;  8:45  am] 

BILUNG  CODE  4410-01-M 


8  CFR  Part  3 
[Order  No.  1872-©4] 

Executive  Office  for  Immigration 
Review:  Appeal  Procedure 

AGENCY:  Department  of  Justice. 
ACTION:  Proposed  rule. 


summary:  This  proposed  rule 
establishes  an  alternative  procedure  for 
filing  proof  of  fee  payment  for  appeals 
of  Immigration  Judge  decisions  to  the 
Board  of  Immigration  Appeals  (Board). 
It  provides  added  flexibility  in  the 
appeal  filing  procedure  by  permitting  a 
respondent/applicant  to  certify  that  a 
fee  was  forwarded  to  the  Immigration 
and  Naturalization  Service  (Service).  It 
further  allows  thirty  (30)  days  from  the 
date  of  filing  the  appeal  for  the 
respondent/applicant  to  submit  a  fee 
receipt.  It  also  provides  that  failure  to 
present  proof  of  payment  of  fee  will 
cause  the  appeal  to  be  deemed 
improperly  filed. 

DATES:  Written  comments  must  be 
received  on  or  before  July  12, 1994. 
ADDRESSES:  Please  submit  written 
comments  in  triplicate  to  Gerald  S. 
Hurwitz,  Counsel  to  the  Director, 
Executive  Office  for  Immigration 


Review,  suite  2400.  5107  Leesburg  Pike. 
Falls  Church,  Virginia  22041. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  S.  Hurwitz,  Counsel  to  the 
Director,  Executive  Office  for 
Immigration  Review,  Suite  2400,  5107 
Leesburg  Pike,  Falls  Church,  Virginia 
22041,  Telephone:  (703)  305-0470. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  provides  a  flexible 
alternative  to  the  existing  procedure  of 
filing  appeals  of  Immigration  Judge 
decisions  before  the  Board  of 
Immigration  Appeals.  The  current 
procedure  mandates  that  a  timely  filed 
notice  of  appeal  include  a  copy  of  a  fee 
receipt  or  a  fee  waiver  application.  The 
proposed  alternative  procedure  would 
allow  the  filing  of  an  appeal  of  the 
Immigration  Judge's  decision  to  the 
Board- with  a  certification  stating  that 
the  fee  has  been  forwarded  to  the 
Service.  A  sample  certification  follows 
the  proposed  rule.  The  respondent/ 
applicant  would  then  have  thirty  (30) 
days  from  the  date  of  filing  the  notice 
of  appeal  to  obtajn  and  file  a  copy  of  the 
fee  receipt.  This  alternate  procedure 
may  be  particularly  useful  when  the 
respondent/applicant  is  located  a  great 
distance  from  a  Service  office  or  is  in  a 
custodial  setting.  This  alternate 
procedure  provides  additional 
fiexibility  for  such  a  person  by  creating 
a  thirty  (30)  day  window  of  time,  in 
which  he  or  she  may  submit  proof  of 
payment  of  the  appropriate  fee  for  an 
appeal.  It  also  preserves  the  current 
appeal  filing  deadline  and  fee  filing 
procedures. 

This  rule  does  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities.  5 
U.S.C.  605(b). 

This  rule  was  not  reviewed  by  the 
Office  of  Management  and  Budget 
pursuant  to  Executive  Order  No.  12866. 
Nor  does  this  rule  have  Federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  Executive  Order  No. 
12612.  The  rule  meets  the  applicable 
standards  provided  in  section  2(a)  and 
2(b)(2)  of  Executive  Order  No.  12778, 
Civil  Justice  Reform.  If  adopted,  this 
propo.sed  rule  will  not:  (1)  Preempt  any 
state  or  local  laws,  regulations  or 
policies;  (2)  have  any  retroactive  effect 
or  require  administrative  proceedings 
before  parties  may  file  suit  challenging 
the  provisions  of  this  rule. 

List  of  Subjects  in  8  CFR  Part  3 

Administrative  practice  and 
procedure.  Immigration.  Organization 
and  functions  (Government  agencies). 
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Accordingly,  it  is  proposed  that 
chapter  I  of  title  8  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  3— EXECUTIVE  OFFICE  FOR 
IMMIGRATION  REVIEW 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  8  U  S.C.  1103. 
1252  note.  1252b.  1362;  28  U  S.C.  509.  510. 
1746;  Sec.  2.  Reorg.  Plan  No.  2  of  1950.  3 
CFR.  1949-1953  Comp  .  p  1002. 

§  3.31    [Amemled] 

2.  Section  3.31  is  amended  by  adding 
the  phrase  "Except  as  provided  by  8 
CFR  3.38."  at  the  beginning  of 
paragraph  (b).  and  revising  the  word 
"All"  to  read  "all". 

3.  Section  3.38  is  amended  by 
redesignating  paragraphs  (c)  and  (d)  as 
paragraphs  (d)  and  (e)  and  by  adding  a 
new  paragraph  (c)  and  an  appendix  to 
the  section  to  read  as  follows: 

§3.38    Appeals. 

•        •        *        •        • 

(c)  A  notice  of  appeal  must  be 
accompanied  by  a  fee  receipt  from  the 
Service,  or  by  an  application  for  a 
waiver  of  fees  except  that  an  appeal  may 
be  filed  within  applicable  time  limits 
with  the  appropriate  Office  of  the 
Immigration  Judge,  accompanied  by 
certification  that  the  correct  fee  has  been 
forwarded  to  a  Service  office  authorized 
to  accept  fees  pursuant  to  8  CFR 
103.7(a).  The  respondent/applicant 
must  subsequently  file  the  fees  receipt 
with  the  appropriate  Office  of  the 
Im.Tiigration  fudge  within  thirty  (30) 
days  of  the  date  of  filing  the  notice  of 
appeal.  If  a  fee  receipt  is  not  filed  within 
thirty  (30)  days  of  the  date  of  filing  the 
notice  of  appeal,  the  appeal  will  not  be 
deemed  properly  filed  and  the  decision 
of  the  I.Timigration  Judge  shall  be  final 
to  the  same  extent  as  though  no  appeal 
had  been  taken. 


Appendix  to  §  3.38 

Sample  Certification 

Certification  of  Fee 

I  certif>-  that  pursuant  to  8  CFR  3.38  I  ha\  n. 
as  of  this  date,  forwarded' paid  the  foe 
required  at  8  CFR  103.7  to  the  Immigration 
and  Natu.-alization  Service.  Receipt  of  the 
pa>-Tr.er.t  of  this  fee  will  be  filed  with  the 
Office  of  the  Immigration  Judge  within  thirty 
(301  days  of  the  date  of  filing  of  this  appeal. 
I  further  acknowledge  that  my  failure  to  file 
the  fee  receipt  within  thirty  (30)  days  will 
result  in  this  appeal  being  deemed 
improp'^rly  filed  and  the  decision  of  the- 
I.T.fr.ig.'ation  Judge  shall  be  final  to  the  same 
.extent  as  though  no  appeal  had  bet-n  taken. 

Ali«-n's  Name 


"A"  Number 


Signature  of  .Mien  and'or  Counsel 

Date 

Dated:  May  1,  1994. 
Janet  Reno. 
Attorney  Cenem!. 
|FR  Doc  94-11313  Filed  5-12-94;  8:45  ami 

8ILUNC  CODE  M10-01-M 

ImmigratJon  and  Naturalization  Service 

8  CFR  Part  245a 

PNS  No.  1321-91;  AG  Order  No.  1870-94] 

RIN111&-AC18 

Procedure  for  Automatic  Termination 
of  Temporary  Resident  Status  upon 
Final  Order  of  Deportation  or 
Exclusion 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  existing  regulations  by 
providing,  in  specified  circumstances, 
for  the  automatic  termination  of 
temporary  resident  status  under 
provisions  of  the  Im.migration  and 
Nationality  Act  (Act)  upon  the  entry  of 
a  final  order  of  deportation  or  exclusion. 
This  amendment  is  necessary  to  avoid 
possible  delays  in,  or  terminatidh  of, 
pending  deportation  and  exclusion 
proceedings  that  would  result  if  the 
Immigration  and  Naturalization  Service 
(INS  or  Service)  were  required  to  follow 
the  existing  procedures  for  the 
termination  of  temporary  resident 
status.  This  amendment  would  permit 
the  expeditious  deportation  and 
removal  of  aliens  who  hold  temporary 
resident  status,  but  who  have  been 
convicted  of  an  aggravated  felony,  or 
who  havi;  been  found  to  be  ineligible  for 
admission  into  the  United  States  for 
reasons  that  a.-e  not  waivable.  This  rule 
would  also  prevent  the  release  of 
dangerous  criminal  liens  into  society 
during  deportation  or  exclusion 
proceedings. 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  12.  1994. 
ADORESSf  S:  Please  submit  comments  in 
triplicate  to  the  Director.  Policy 
Directives  and  Instructions  Branch. 
Immigration  and  Naturalization  Service, 
room  5307.  425  I  Street.  N\V.. 
Washington.  DC  20536. 
FOR  FURTHER  INFORMATION  CONTACT; 
Gerald  S.  Hurwitz.  Counsel  to  the 
Executive  Director.  Executive  Office  for 


Immigration  Review,  suite  2400,  Skyline 
Tower,  5107  Leesburg  Pike,  Falls 
Church,  Virginia  22041.  telephone 
number  (703)  305-0470.  or  David 
Dixon,  Appellate  Counsel,  Immigration 
and  Naturalization  Service.  425  I  Street. 
NW..  room  6100.  Washington.  DC 
20536,  telephone  number  (703)  756- 
6257. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  regulation  is  necessary  in 
order  to  correct  a  procedural  anomaly 
that  has  resulted  in  the  release  of 
aggravated  felons  who  hold  temporar)' 
resident  status  and  has  impaired  the 
ability  of  the  INS  to  deport  those  who. 
after  obtaining  temporary'  resident 
status,  commit  deportable  acts. 

The  Board  of  Immigration  Appeals 
(BIA)  held  in  Matter  of  Medrano, 
Interim  Decision  »3138  (BIA  September 
10.  1990).  that  the  status  of  a  lawful 
temporary  resident  alien  who  commits  a 
deportable  offense  must  be  terminated 
pursuant  to  §  245A(b)  (2)  of  the  Act  (8 
U.S.C.  1255a(b)(2)).  and  in  accordance 
with  8  CFR  245a. 2(u).  before 
commencement  of  deportation 
proceedings.  By  following  this 
precedent,  INS  is  unable  to  detain 
deportable  aliens,  such  as  those  who 
commit  aggravated  felonies,  who  hold 
temporary  resident  status,  without  first 
stripping  the  alien  of  his  or  her 
temporar)'  resident  status. 

Medrono's  interpretation  of  8  CFR 
244a.2(u)(2)  confronts  the  INS  with 
conflicting  obligations.  On  the  one 
hand.  §  242(a)(2)(A)  of  the  Act  (8  U.S.C. 
1252(a)(2)(A))  requires  the  INS  to  detain 
any  alien  convicted  of  an  aggravated 
felony  and  §  242  of  the  Act  generally 
establishes  the  procedure  for 
apprehension  and  deportation  of  aliens. 
On  the  other  hand,  Medrano  stands  as 
an  obstacle  to  detaining  and  deporting 
such  individuals  until  the  alien's 
temporary  residency  status  is  revoked. 

Medrano  and  8  CFR  245a.2(u)(2)  also 
grant  more  procedural  rights  to 
temporary  residents — who  must  first 
have  their  status  revoked — than  to 
lawful  permanent  residents,  who  may 
simply  be  deported  upon  the 
commission  of  an  aggravated  felony, 
without  first  terminating  their  status. 

The  proposed  amendment  harmonizes 
with  other  provisions  of  8  CFR 
245a.2(u)(l),  which  it  will  amend.  This 
section  currently  provides,  in  part: 

The  status  of  an  alien  lawfully  admitted  for 
temfiorary  residence  under  section  245(a)(1) 
of  the  Act  may  be  terminated  at  any  time  in 
accordance  with  section  245A(b)(2)  of  the 
Act.  It  is  not  necessary  that  a  final  order  of 
deportation  be  entered  in  order  to  terminate 
temporary  resident  status. 

Accordingly,  the  existing  regulation 
contemplates  that  institution  of 
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deportation  proceedings  may  precede 
termination  of  resident  status. 

The  proposed  regulation  will 
correspond  to  regulations  currently  in 
force  with  respect  to  Special 
Agricultural  Workers.  Special 
Agricultural  Workers'  temporary 
resident  status  is  automatically  revoked 
upon  the  entry  of  a  final  order  of 
deportation  or  exclusion.  8  CFR  210.4(d) 
(piomulgated  pursuant  to  8  U.S.C. 
1160(a)(3)). 

Moreover,  in  other  contexts,  courts 
have  recognized  that  deportation  entails 
loss  of  lawful  resident  status.  See,  e.g., 
Marti-Xiques  v.  INS,  741  F.2d  350  (11th 
Cit.  1984);  Matter  of  Diaz-Chambrot.  19 
I.  4  N.  Dec.  674  (BIA  1988)  at  675. 

Thus,  in  order  to  avoid  any  delay  or 
termination  of  deportation  or  exclusion 
proceedings  that  may  be  caused  by 
invoking  the  termination  procedure 
prescribed  in  §  245a.2(u)(2)(i),  and  to 
permit  the  expeditious  deportation  and 
removal  of  aggravated  felons  as  required 
by  isections  242A(d)  and  242(1)  of  the 
Act.  the  INS  proposes  to  add  a  new 
paragraph  (ii)  to  §  245a.2(u)(2),  to 
provide  for  the  institution  of 
deportation  or  exclusion  proceedings 
and  the  automatic  termination  of  lawful 
resident  status  upon  the  entry  of  a  final 
order  of  deportation  or  exclusion  in 
casjes  where:  (1)  the  ground  for 
deJ)ortation  arises  under  section 
241(a)(2)(A)(iii)  of  the  Act  (8  U.S.C. 
1251(a)(2)(A){iii))  (convicted  aggravated 
felons);  or  (2)  the  ground  of 
deportability  arises  after  the  acquisition 
of  tiemporary  resident  status,  and  that 
ground  may  not  be  waived  pursuant  to 
section  245A(d)(2)(B)(ii)  of  the  Act  (8 
U.S.C.  1255a(d)(2)(B)(ii))  (relating  to 
cer|air  crimes,  drug  offenses,  national 
security,  and  likelihood  of  becoming  a 
public  charge);  or  (3)  the  alien  seeks 
admission,  and  the  ground  of 
inadmissibility  may  not  be  waived 
puiisuant  to  section  245A(d)(2)(B)(ii)  of 
the'Act. 

In  accordance  with  5  U.S.C.  605(b), 
theiAttomey  General  certifies  that  this 
proposed  rule  does  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities.  It 
will  affect  certain  individual  aliens,  not 
small  entities.  This  is  not  a  significant 
rule  within  the  meaning  of  section  3(f) 
of  Executive  Order  12866,  nor  does  this 
rule  have  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  Executive  Order  12612. 

List  of  Subjects  in  8  CFR  Part  245a 

Aliens,  Immigration,  Reporting  and 
recordingkeeping  requirements. 


Accordingly,  it  is  proposed  that 
chapter  I  of  title  8  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  245a-ADJUSTMENT  OF 
STATUS  TO  THAT  OF  PERSONS 
ADMITTED  FOR  LAWFUL 
TEMPORARY  OR  PERMANENT 
RESIDENT  STATUS  UNDER  SECTION 
245A  OF  THE  IMMIGRATION  AND 
NATIONALITY  ACT 

1.  The  heading  for  part  245a  is  revised 
to  read  as  set  forth  above. 

2.  The  authority  citation  for  part  245a 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103,  1255a.  and 
1255a  note. 

3.  Section  245a.2(u)(2)  is  amended  by: 

a.  Designating  the  existing  text  of 
paragraph  (u)(2)  as  paragraph  (u)(2)(i); 

b.  Adding  a  new  heading  and  revising 
the  first  sentence;  and 

c.  Adding  a  new  paragraph  (u)(2)(ii), 
to  read  as  follows: 

§  245a.2    Application  for  temporary 
residence. 

•  •         •         •         * 

(u)  Termination  of  temporary 
residence  status. 

*  *        *         •        » 

(2)  Procedure— (i)  Termination  by  the 
Ser\-ice.  Except  as  provided  in 
paragraph  (u)(2)(ii)  of  this  section, 
termination  of  an  alien's  temporary 
resident  status  under  paragraph  (u)(i)  of 
this  section  will  be  made  before 
instituting  deportation  proceedings 
against  a  temporary  resident  alien  and 
only  on  notice  sent  to  the  alien  by 
certified  mail  directed  to  his  or  her  last 
known  address,  and  to  his  or  her 
representative,  if  any.    *   •   • 

(ii)  Termination  upon  entry  of  final 
order  of  deportation  or  exclusion.  (A) 
The  Service  may  institute  deportation  or 
exclusion  proceedings  against  a 
temporary  resident  alien  without  regard 
to  the  procedures  set  forth  in  paragraph 
(u)(2)(i)  of  this  section: 

(I)  If  the  ground  for  deportation  arises 
under  section  241(a)(2)(A)(iii)  of  the 
Act;  or 

[2]  If  the  ground  for  deportation  arises 
after  the  acquisition  of  temporar>' 
resident  status,  and  the  basis  of  such 
ground  of  deportation  is  not  waivable 
pursuant  to  section  245A(d)(2)(B)(ii)  of 
the  Act;  or 

(3)  If  the  ground  for  exclusion  ari.ses 
after  the  acquisition  of  temporary 
resident  status  and  is  not  waivable 
pursuant  to  section  245A(d)(2)(B)(ii)  of 
the  Act. 

(B)  In  such  cases,  the  entry  of  a  final 
order  of  deportation  or  exclusion 
automatically  will  terminate  an  alien's 


temporary  resident  status  acquired 
under  section  245A(a)(l)  of  the  Act. 

Dated:  April  29, 1994. 
Janet  Reno, 
Attorney  General. 
(FR  Doc.  11312  Filed  5-12-94;  8:45  am) 

BILLING  CODE  4410-01-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  54  and  91 

[Docket  No.  93-070-1] 

Inspection  and  Handling  of  Livestock 
for  Exportation 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  "Inspection  and  Handling  of 
Livestock  for  Exportation"  regulations 
to  provide  that  United  States  origin    • 
health  certificates  include  all  test 
results,  certifications,  or  other 
statements  required  by  the  foreign 
country  of  destination.  This  action 
appears  necessary  to  ensure  that  the 
origin  health  certificate  contains  all  of 
the  information  required  by  the  foreign 
country  of  destination.  We  are  also 
proposing  to  amend  the  requirements 
concerning  scrapie  for  sheep  and  goats 
intended  for  export.  This  action  would 
clarify  the  regulations  and  make  the 
terminology  used  in  the  export 
regulations  consistent  with  that  used  in 
our  domestic  scrapie  regulations.  We  are 
also  proposing  to  revise  one  definition 
in  the  domestic  scrapie  regulations  to 
make  the  definitions  in  those 
regulations  consistent  with  each  other. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  July 
12,  1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development. 
PPD.  APHIS,  USDA,  room  804,  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  9.3- 
070-1.  Comments  received  may  be 
in.spected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
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FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Najam  Faizi.  Senior  Staff  Veterinarian. 
Import-Export  Animals  Staff.  National 
Center  for  Import-Export,  Veterinary 
Services.  APKIS.  USDA.  room  762. 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  (301)  436-^383. 

SUPPLEMENTARr  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  91, 
"Inspection  and  Handling  of  Livestock 
for  Exportation"  (referred  to  below  as 
the  regulations),  prescribe  conditions  for 
exporting  animcls  from  the  United 
States.  The  regulations  provide,  among 
ether  things,  that  all  animals  intended 
for  exportation  to  a  foreign  country, 
except  animals  intended  for  exportation 
to  Mexico  or  Canada  and  cattle  from 
Mexico  imported  into  the  United  States 
in  bond  for  temporary  feeding  and 
return  to  Mexico,  must  be  accompanied 
from  the  State  of  origin  of  the  export 
movement  to  the  port  of  embarkation  by 
an  origin  health  certificate.  All  animals 
intended  for  exportation  to  Mexico  or 
Canada,  except  cattle  from  Mexico 
imported  into  the  United  States  in  bond 
for  temporarv"  feeding  and  return  to 
Mexico,  muit  be  accompanied  from  the 
State  of  origin  of  the  export  movement 
to  the  border  of  the  United  States  by  an 
origin  heahh  certificate. 

The  regulations  state  that  the  origin 
health  certificate  shall  certify  that  the 
animals  were  inspected  within  the  30 
days  prior  to  the  date  of  the  movement 
of  the  animals  for  export,  and  were 
found  to  be  sound,  healthy,  and  free 
from  evidence  of  communicable  disease 
and  exposure  to  comm.unicable  disease. 
The  origin  health  certificate,  issued  by 
an  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  representative  or  an 
accredited  veterinarian,  must  be 
endorsed  by  an  authorized  APHIS 
veterinarian  in  the  State  of  origin.  The 
origin  health  certificate  must  also 
include  any  test  results  added  by  the 
authorized  APHIS  veterinarian  pursuant 
to  9  CFR  161.3,  which  allows  test  resuhs 
to  be  added  to  an  origin  health 
certificate  aher  it  is  issued  or  signed  by 
an  accredited  veterinarian.  (Because  of  a 
typographical  error,  the  reference  in  part 
91  is  to  ••§  161.2."  As  part  of  this 
proposed  rule,  this  reference  would  be 
corrected.)  The  origin  health  certificate 
must  individually  identify  the  animals 
in  the  shipment  as  to  species,  breed, 
sex.  and  age,  and,  if  applicable,  must 
also  show  registration  name  and 
number,  tattoo  markings,  or  other 
natural  or  acquired  markings. 

In  addition  to  the  information 
described  in  the  preceding  paragraph,  a 
foreign  country  of  destination  may 


require  that  its  health  requirements  be 
added  to  the  origin  health  certificate. 
Because  these  requirements  are  not 
imposed  by  the  United  States,  and  may 
vary  from  export  to  export  depending  on 
the  requirements  of  the  destination 
country,  they  are  not  set  out  in  our 
regulations.  However,  unless  all 
information  required  by  a  foreign 
government  is  included  on  the  origin 
health  certificate,  that  animal  may  be 
refused  entrj'  into  the  foreign  country 
upon  export.  To  help  prevent  the  return 
of  animals  to  the  United  States  because 
they  were  refused  entry  in  another 
country,  we  are  proposing  to  amend 
§  91.3  to  require  that  the  origin  health 
certificate  include  any  test  results, 
certifications,  or  other  statements 
required  by  the  foreign  country  of 
destination. 

Exportation  of  Sheep  and  Goats 

The  regulations  in  9  CFR  part  91  also 
set  forth  the  conditions  under  which 
sheep  and  goats  are  eligible  for 
exportation  with  regard  to  scrapie. 
Scrapie  is  a  progressive  degenerative 
disease  of  the  central  nervous  system  of 
sheep  and  goats.  The  signs  that  become 
manifest  may  include  nervousness, 
incoordination,  slight  muscular  tremors, 
visible  weight  loss,  lack  of  luster  in  the 
animal's  wool,  and  itching.  Infected 
animals  become  debilitated  and  die. 

The  regulations  i)i  §§  91.6(a)(3)  and 
91.8(a)  provide  that  a  goat  or  sheep  shall 
not  be  exported  if  it  is  affected  with  or 
exposed  to  scrapie;  if  it  originated  from, 
or  has  been  on,  any  premises  which 
then  were  infected  or  source  flock 
premises;  if  it  is  the  progeny,  sire  or 
dam,  or  full  or  half  brother  or  sister  of 
any  animal  found  to  be  affected  with 
scrapie;  or  if  it  was  moved  from 
premises  located  in  an  area  quarantined 
for  scrapie. 

Under  the  current  regulations, 
infected  premises  are  those  on  which  an 
animal  has  been  found  to  be  infected 
with  scrapie,  and  source  flock  premises 
are  those  premises  from  which  an 
affected  animal  was  moved  within  18 
months  or  less  prior  to  showing  signs  of 
scrapie. 

When  the  18-month  time  period  was 
established  for  source  flocks,  existing 
biological  evidence  indicated  that  the 
incubation  period  for  scrapie  was  less 
than  18  months.  Therefore,  flocks  from 
which  an  affected  animal  was  moved 
more  than  18  months  prior  to  showing 
signs  of  scrapie  were  not  considered  to 
be  at  risk  from  the  scrapie-affected 
animal.  However,  evidence  now 
available  indicates  that  scrapie  develops 
more  slowly  than  previously  thought, 
with  an  incubation  period  that  could 
last  for  years,  and  that  averages  more 


than  18  months.  Therefore,  a  flock  from 
which  a  sheep  or  goat  was  moved  more 
than  18  months  prior  to  showing  signs 
of  scrapie  could  be  at  risk  from  the 
affected  animal.  We  are  therefore 
proposing  to  amend  §§91.6  and  91.8  by 
removing  footnote  4.  which  refers  to 
source  flock  premises  as  those  premises 
from  which  an  affected  animal  was 
moved  within  18  months  or  less  prior  to 
showing  signs  of  scrapie,  and  to  define 
"source  flock"  as  defined  below. 

We  are  proposing  to  amend  §§91.6 
and  91.8  to  prohibit  the  exportation  of 
scrapie  positive  animals  and  all  animals 
from  infected  flocks,  source  flocks,  and 
trace  flocks,  as  defined  in  both  9  CFR 
part  54  (which  describes  the  Voluntary 
Scrapie  Flock  Certification  Program  in 
place  in  the  United  States)  and  9  CFR 
part  79  (which  imposes  interstate 
movement  restrictions  for  sheep  and 
goats).  We  are  also  proposing  to  prohibit 
the  exportation  of  exposed  animals,  as 
defined  in  part  79.  and  to  amend  the 
definition  of  sera  pie-ex  posed  animals  in 
part  54  to  update  it  and  make  it 
consistent  with  the  definition  of 
exposed  animal  in  part  79.  The 
definitions  of  exposed  animal,  infected 
flock,  scrapie-positive  animal,  source 
Pock,  and  trace  Pock,  as  set  forth  in  part 
79  and  part  54  (except  for  exposed 
animal),  are  as  follows: 

Exposed  animal.  Any  animal  which 
has  been  in  the  same  flock  at  the  same 
time  within  the  previous  60  months  as 
a  scrapie-positive  animal,  excluding 
limited  contacts.  Limited  contacts  are 
contacts  between  animals  that  occur  off 
the  premises  of  the  flock,  and  do  not 
occur  during  or  immediately  after 
parturition  for  any  of  the  animals 
involved.  Limited  contacts  do  not 
include  commingling  (when  animals 
concurrently  share  the  same  pen  or 
same  section  in  a  transportation  unit 
where  there  is  uninhibited  physical 
contact). 

Infected  Flock.  Any  flock  in  which  a 
Veterinary  Services  representative  or 
State  representative  has  determined  an 
animal  to  be  a  scrapie-positive  animal. 
A  flock  will  no  longer  be  an  infected 
flock  after  it  has  completed  the 
requirements  of  a  flock  plan. 

Scrapie-positive  animal.  An  animal 
for  which  a  diagnosis  of  scrapie  has 
been  made  by  the  National  Veterinary' 
Services  Laboratories.  United  States 
Department  of  Agriculture,  or  another 
laboratory  authorized  by  the 
Administrator  to  condud  scrapie  tests  • 
in  accordance  with  (9  CFR  part  79). 
throuj^h  histological  examination  of 
central  nervous  system  samples  from 
the  animal  for  microscopic  lesions  in 
the  form  of  neuronal  vacuoles  or  spyongy 
degeneration,  or  by  the  use  of  protease- 
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resistant  protein  analysis  or  other 
confirmation  techniques  used  in 
cohjunction  with  histological 
exHinination. 

Source  Pock.  A  flock  in  which  a 
VcitKrinar>'  Ser\'ices  representative  has 
detcmiined  that  at  least  two  animals, 
that  were  diagnosed  as  scrapie-positive 
aninials  at  an  age  of  54  months  or  less. 
u;|te  bom.  In  order  to  be  a  source  noc;k, 
thisecond  scrapie- positive  diagnosis 
mdist  be  n-.ade  within  60  months  of  the 
firfct  scrapie-positive  diagnosis.  A  flock 
will  no  longer  be  considered  a  .'■oiirce 
flopc  a.f^.er  it  has  completed  the 
rcduin  inents  of  a  flock  plan. 

Trace  flock.  A  flock  in  which  a 
Veterinary  Services  representative  has 
determined  that  one  animal,  which  was 
di.jgnosed  as  a  scrapie-positive  animal 
at  fiii  age  of  54  months  or  less,  was  bom. 

We  consider  each  of  the  flot Jts  and 
animals  described  in  these  definitions  fo 
po$e  a  risk  of  transmitting  scrapie.  The 
proposed  changes  to  the  regulations 
would  both  ensure  that  such  animals  are 
not  exported,  and  make  the  terminology 
used  in  part  91  consistent  with  that 
used  in  our  domestic  scrapie 
reflations. 

We  are  making  several  other  changes 
to  the  export  provisions  in  §§  91.6(a) 
and  91.8(a).  As  noted  above,  those 
paragraphs  prohibit  the  export  of  a 
sheep  or  goat  if  it  was  moved  from 
premises  located  in  an  area  quarantined 
for  scrapie,  or  if  it  is  the  progeny,  sire 
or  dam,  or  full  or  half  brother  or  sister 
of  any  animal  found  to  be  affected  with 
scrapie. 

The  prohibition  of  the  export  of  sheep 
and  goats  firom  premises  in  a 
quarantined  area  is  outdated.  The 
provisions  that  formerly  were  sot  forth 
in  part  79  for  quarantining  areas  in 
which  scrapie  exists  have  been  replac-ed 
in  part  54  with  a  program  focusing  on 
individual  flocks.  Therefore,  we  are 
proposing  to  remove  the  prohibition,  in 
§§  91.6(a)  and  91.8(a).  of  the  export  of 
sheep  and  goats  from  premises  in  an 
area  quarantined  for  scrapie. 

We  are  also  proposing  to  make 
nonsubstantive  changes  to  the  wording 
in  §§  91.6(a)  and  91.8(a).  We  would 
replace  the  words  "sire  or  dam"  with 
the  [word  "parent."  and  would  replace 
the  words  "full  or  half  brother  or  sister" 
with  the  word  "sibling." 

Definition  of  Scrapie-Exposed 
Animals  in  9  CFR  pwirt  54 

As  noted  above,  the  definition  of 
scropie-exposed  animals  in  part  54 
differs  from  the  definition  otexpost^d 
animals  in  part  79.  The  definition  in 
part  54  reads  as  follows: 

Scrapie-exposed  animals.  Animals, 
other  than  affected  or  bloodline  animals, 
in  a  flock  in  which  an  affected  animal 


has  been  diagnosed  by  a  Veterinary 
Ser\'ices  representative  or  state 
representative.  Animals  in  the  flock  are 
no  longer  considered  exposed  aher  they 
are  destroyed  or  upon  the  flock's  release 
from  surveillance  by  state  animal  heahh 
officials. 

This  definition  is  outdated  and  does 
not  reflect  current  practice.  lor 
instance,  we  no  longer  conduct  a 
bloodline  program,  nor  is  surveillance 
conducted  under  the  current  vokint-ary 
flock  certificntion  program.  The 
definition  of  exposed  animal  in  part  79 
(s<'t  forth  above)  was  published  as  part 
of  the  current  program,  and  does  refleci 
current  practice.  Therefore,  we  are 
proposing  to  amend  §  54.1  to  remove  the 
definition  of  scropie-exposed  animals 
and  to  add  the  same  definition  of 
fx posed  animal  that  appears  in  §  79.1. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  mie  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866.  and.  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

In  accordance  with  5  U.S.C.  603.  we 
have  performed  an  Initial  Regulatory 
Flexibility  Analysis  regarding  the 
impact  of  this  proposed  rule  on  small 
entities.  This  proposed  rule  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  we  do  not  currently  have  all 
the  data  necessary  for  a  comprehensive 
analysis  of  the  effects  of  this  rule  on 
small  entities.  Therefore,  we  are  inviting 
comments  concerning  potential  impacts. 
In  jjarticular.  we  are  interested  in 
determining  the  number  and  kind  of 
small  entities  that  may  inc-ur  benefits  or 
costs  from  implementation  of  this 
proposed  rule. 

Under  21  U.S.Q  105. 113. 120,  121, 
612.  613.  and  614,  the  Secretary  of 
Agriculture  is  authorized  to  promulgate 
regulations  to  require  inspection  and 
certification  of  animals  intended  for 
export  from  the  United  States,  and  fo 
take  other  measures  to  prevent  the 
expoi-tation  of  diseased  livestock. 

Under  this  proposed  rule,  we  would 
require  that  the  origin  health  certificate 
required  for  enimals  exported  from  the 
United  States  include  any  test  resuHs, 
certifications,  or  other  statements 
required  by  the  foreign  country  of 
destination.  Under  this  proposed  riile, 
we  would  also  revise  the  export 
regulations  in  §§91.6(a)(3)  and  91.8(a) 
to  make  them  consistent  with  the 
regulations  in  9  CFR  parts  54  and  79 
regarding  the  Voluntary  Scrapie  Flock 
Certification  Program. 


We  anticipate  the  proposed  changes 
Involving  certification  will  have  little  or 
no  impact  on  small  domestic  exporters. 
In  order  for  exporters  to  sell  their 
animals  abroad,  the  animals  must  meet 
the  import  re,quirements  of  the  country 
of  destination.  Therefore,  it  is  in  the 
exporter  s  interest,  even  under  the 
current  regulations,  to  ensure  that  thos-^ 
requirements  are  mot.  The  proposed 
change  would  require  only  that  the 
orij;in  health  certificate  include  all  te.st 
results,  certifications,  or  other 
•statements  required  by  the  country  of 
destination.  However,  estimates  of  the 
number  of  animals  and  the  number  of 
small  entities  that  would  be  affected, 
and  the  potential  costs  to  exporters,  are 
not  available. 

The  proposed  changes  concerning 
sheep  and  goats  with  regard  to  scrapie 
would  affect  some  producers.  Under  the 
current  regulations  in  part  91,  sheep  and 
goats  from  source  fiock  premises  may 
not  be  exported,  and  source  fiock 
premises  are  considered  those  from 
which  an  animal  affected  with  scrapie 
was  moved  within  18  months  or  less 
prior  to  showing  signs  of  scrapie. 

Under  the  proposed  regulations,  the 
export  of  sheep  and  goats  from  source 
flocks  would  continue  to  be  prohibited, 
but  the  meaning  of  "source  flock" 
would  be  revised  to  mean  a  flock  in 
which  at  least  two  animals  were 
diagnosed  as  scrapie-positive  animals  at 
an  ago  of  54  months  or  less,  provided 
the  second  diagnosis  was  made'within 
60  months  of  the  first,  and  provided  the 
requirements  of  a  flock  plan  have  not 
been  completed.  This  change  would 
make  the  regulations  more  restrictive, 
and  could  increase  the  number  of 
animals  prohibited  exportation  because 
they  originated  in  a  source  flock. 
However,  as  of  September  1993,  there 
were  only  8  source  flocks  in  the  United 
States. 

Although  the  proposed  change  would 
apply  to  fcMoth  sheep  and  goats,  at 
present  the  number  of  goats  being 
exported  is  minimal. 

There  are  approximately  92,500  shee|^ 
farms  in  the  United  States,  with 
approximately  11  million  sheep.  The 
large  majority  of  these  are  small  entities 
Ninety-nine  percent  of  the  sheep  farm? 
in  this  country  each  have  annual  sales 
totalling  less  than  5500,000,  and 
approximately  77,000  have  fewer  thar 
100  sheep.  In  1992,  there  were 
approximately  830,000  sheep  export.d 
from  the  United  States. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
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i.ntergovernmental  consultation  witli 
State  and  local  officials.  (See  7  CFR  pari 
3015.  subpart  V.) 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Ju.stice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

PaperM'ork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq],  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (0MB)  under  OMB  control 
number  0579-0020. 

List  of  Subjects 

9  CFR  Part  54 

Animal  diseases.  Coats,  Indemnity 
payments.  Sheep. 

9  CFR  Part  9  J 

Animal  diseases.  Animal  welfare. 
Exports,  Livestock,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly.  9  CFR  parts  54  and  91 
would  be  amended  as  follows: 

PART  54— CONTROL  OF  SCRAPIE 

1.  The  authority  citation  for  part  54 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  111.  114.  114a.  134a- 
134h;  7  CFR  2.17,  2.51.  and  371.2(d). 

2.  Section  54.1  would  be  amended  by 
removing  the  definition  of  scrapie- 
exposed  animals  and  by  adding,  in 
alphabetical  order,  a  definition  of 
exposed  animal  to  read  as  follows: 

§54.1     Definitions. 

•         *         *         *         * 

Exposed  animal.  Any  animal  which 
has  been  in  the  same  flock  at  the  .same 
time  within  the  previous  60  months  as 
a  scrapie-positive  animal,  excluding 
limited  contacts.  Limited  contacts  are 
contacts  between  animals  that  occur  off 
the  premises  of  the  fiock,  and  do  not 
occur  during  or  immediately  after 
parturition  for  any  of  the  animals 
involved.  Limited  contacts  do  not 
include  commingling  (when  animals 
concurrently  share  the  same  pen  or 
same  section  in  a  transportation  unit 
where  there  is  uninhibited  physical 
contad). 


PART  91— INSPECTION  AND 
HANDLING  OF  LIVESTOCK  FOR 
EXPORTATION 

3.  The  authority  citation  for  part  91 
would  be  revised  to  read  as  follows: 

Authority:  21  U.S.C.  105.  112. 113.  lUii. 
120.  121.  r34b.  134f.  136. 136a.  612.  613. 
614.  618;  46  U.S.C.  466a.  4661);  49  U.S.C. 
1509(ri);  7  CFR  2.17.  2.51.  and  371.2(d). 

§91.3    (Amended] 

4.  In  §91.3,  paragraph  (a)  would  be 
amended  by  removing  "§  161.2"  in  the 
fourth  sentence  and  replacing  it  with 
"§161.3(k)  of  this  chapter",  and  by 
adding  a  new  sentence  at  the  end  of  the 
paragraph  to  read  as  follows:  "The 
origin  health  certificate  shall  include  all 
test  results,  certifications,  or  other 
statements  required  by  the  foreign 
country  of  destination." 

5.  In  §91.6,  paragraph  (a)(3)  would  be 
revised  as  set  forth  below,  and  footnote 
4  would  be  removed. 

§91.6    Goats. 

(a)  •  *  • 

(3)  No  goat  will  be  exported  if  it  is  a 
scrapie-positive  animal  or  an  exposed 
animal,  as  defined  in  9  CFR  parts  54  and 
79.  or  if  it  has  ever  been  in  an  infected 
flock,  source  fiock,  or  trace  Hock,  as 
defined  in  9  CFR  parts  54  and  79;  or  if 
it  is  the  progeny,  parent,  or  sibling  of 
any  scrapie-positive  animal. 
•        •        •        *        * 

6.  In  §  91.8.  paragraph  (a)  would  be 
revised  to  read  as  follows: 

§91.8    Sheep. 

(a)  No  sheep  shall  be  exported  if  it  is 
a  .scrapie-positive  animal  or  an  exposed 
animal,  as  defined  in  9  CFR  parts  54  and 
79,  or  if  it  has  ever  been  in  an  infected 
flock,  source  Hock,  or  trace  flock,  as 
defined  in  9  CFR  parts  54  and  79;  or  if 
it  is  the  progeny,  parent,  or  sibling  of 
any  scrapie-positive  animal. 


§§91.6  and  91 .8    [Amended] 

7.  In  §91.6,  paragraph  (a)(5),  and 
§91.8,  paragraph  (a)(2).  footnote  5  and 
the  references  to  footnote  5  would  be 
redesignated  as  footnote  4. 

Done  in  Washington.  DC.  this  9th  Day  of 
May,  1994. 
Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc.  94-11677  Filed  5-12-94;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  451 

[Docket  No.  EE-RM-94-301] 

Renewable  Energy  Production 
Incentives 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  DOE. 
ACTION:  Notice  of  proposed  rulemaking 
and  public  hearing  and  request  for 
public  comment. 

SUMMARY:  The  Department  of  Energy 
(DOE)  Office  of  Energy  Efficiency  and 
Renewable  Energy  (EE)  today  proposes 
a  rule  to  implement  a  program  in 
response  to  the  requirements  of  section 
1212  of  the  Energy  Policy  Act  of  1992 
to  make  incentive  pajTnents  to  qualified 
renewable  energy  facilities.  The 
proposed  rule  covers  application 
procedures,  qualification  requirements, 
calculation  of  incentive  pajTnents.  and 
administrative  remedies. 
DATES:  Written  comments  on  the 
proposed  rule  (12  copies)  mu.st  be 
received  by  the  Department  on  or  before 
July  12.  1994.  A  public  hearing  will  be 
held  on  June  16.  1994,  beginning  at  9:30 
a.m.  at  the  address  listed  below. 
Requests  to  speak  must  be  received  by 
the  Department  on  or  before  June  9, 
1994.  The  length  of  each  oral 
pre.sentation  is  limited  to  10  minutes. 
ADDRESSES:  All  written  comments  (12 
copies),  as  well  as  requests  to  speak  at 
the  public  hearing  are  to  be  submitted 
to:  U.S.  Department  of  Energy.  Office  of 
Energy  Efficiency  and  Renewable 
Energy.  EE-10/REPI  NOPR.  Docket  No. 
EE-RM-94-301.  1000  Independence 
Avenue  SW..  Washington.  DC  20585. 
(202)  586-3012.  FAX  comments  will  not 
be  accepted.  The  public  hearing  will  be 
held  at  the  U.S.  Department  of  Energy. 
Forrestal  Building,  room  lE-245.  1000 
Independence  Avenue.  SW., 
Washington.  DC.  20585.  Copies  of  the 
transcript  of  the  public  hearing  and 
public  comments  received  may  be  read 
at  the  DOE  PYeedom  of  Information 
Reading  Room.  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  lE- 
190, 1000  Independence  Avenue.  SW., 
Washington,  DC.  20585.  (202)  586-6020 
between  the  hours  of  9  a.m.  and  4  p.m. 
Monday  through  Friday,  except  Federal 
holidays.  A  copy  of  comments 
concerning  information  collection 
requirements  of  the  proposed  rule 
should  also  be  directed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
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Department  of  Energy.  725  17th  Street. 

r-IW..  Washington,  DC,  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kurt  Klunder.  Office  of  Energy 
Efficiency  and  Renewable  Energy, 
Mail  Station  EE-10.  U.S.  Department 
^f  Energy,  1000  Independence 
Avenue  SW..  Washington.  DC  20585, 
(202) 586-4564. 

Josephine  B.  Patton,  Esq..  U.S. 
Department  of  Energy,  Office  of 
General  Counsel,  Forrestnl  Building. 
Mail  Station  GC-72.  1000 
Independence  Avenue  SW., 
Washington,  DC  20585.  (202)  586- 
9507. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1212  of  the  Energy  Policy  Act 
of  1992.  42  U.S.C  13317,  requires  the 
Department  of  Energy  to  make,  subject 
to  the  availability  of  appropriations, 
incentive  payments  to  the  owners  or 
oj^eralors  of  qualified  renewable  energy 
facilities  for  the  production  and  sale  of 
electric  energy  from  certain  renewable 
energy  sources.  With  certain  exceptions, 
qualified  renewable  energj-  facilities  are 
renewable  energy  conversion  facilities 
(solar,  wind,  geothermal.  or  biomass) 
owned  by  States,  subdivisions  of  States, 
or  nonprofit  electrical  cooperatives  that 
generate  electric  energy  for  sale.  The 
gfwl  of  the  incentive  program  is  to 
advance  the  use  of  renewable  energy 
coiiiversion  .systems  in  the  United  States, 
pajrticularly  those  systems  that  u.se 
emerging  technologies. 

The  payment  rate  begins  at  1.5  cents 
per  kilowatt-hour,  adjusted  for  fiscal 
year  1994  infiation  over  fiscal  year  1993, 
for  energy  produced  in  fiscal  year  1994. 
For  energy  produced  in  subsequent 
years,  payment  rates  will  be  similarly 
adjusted  annually  to  account  for 
inflation.  Payments  may  be  made  for  10 
yeqrs  only  to  owners  or  operators  of 
qu&lified  facilities  first  put  in  ser\'ice 
dujring  the  period  beginning  on  October 
1, 1993.  and  ending  on  September  30, 
20fW. 

The  stated  purposes  of  title  XII  of  the 
Enb^y  Policy  Act  of  1992.  of  which     ' 
section  1212  is  a  part,  are  promotion  of: 
"  (3)  Increases  in  the  production  and 
utilization  of  energy  from  renewable 
ent^rgy  resources;  (2)  further  advances  of 
renev/able  energy  technologies;  and  (3) 
exports  of  United  States  renewable 
energy  technologies."  42  U.S.C.  13311. 

Section  1212  appears  to  be 
complementary  to  sections  1914  and 
1916  of  the  Energy  Policy  Ad  of  1992. 
Section  1914  amended  the  Internal 
Revenue  Code  to  provide  a  tax  credit  of 
1.5  cents  per  kilowatt-hour  adjusted  for 
inflation  for  electricity  produced  from 


wind  or  from  biomass  derived  fixim 
organic  matter  grown  exclusively  for  use 
in  generating  electricity.  26  U.S.C.  45. 
Section  1916  amended  the  Internal 
Revenue  Code  to  make  permanent  the 
energy  investment  tax  credit  for  non- 
utility  investors  in  solar  and  geothermal 
property.  26  U.S.C.  48(a)(2).  Sections 
1914  and  1916  are  designed  to  assist  in 
making  certain  emerging  renewable 
energy  technologies  cost  competitive. 
Section  1212  appears  to  have  a  similar 
objective  with  regard  to  State 
instrjmentalities  and  nonprofit  electric 
cooperatives  neither  of  which  can 
benefit  from  tax  credits  becau.se  they  do 
not  pay  Federal  income  taxes. 

II.  Description  of  Proposed  Rule 

Proposed  Section  451.1 

Proposed  §  451.1  defines  the  purpose 
and  scope  of  part  451  as  setting  policies 
and  procedures  governing  the 
administration  of  the  renewable  energy 
production  incentive  program  and  the 
process  for  the  payment  of  incentives. 
This  proposed  section  states  that 
determinations  with  regard  to  incentive 
pavTnents  are  not  subject  to  the 
Department's  general  financial 
assistance  regulation  in  10  CFR  part 
600.  Tho.se  regulations  deal  with  grants 
and  cooperative  agreements  that  are 
awarded  to  stimulate  assistance 
recipients  to  undertake  certain  future 
activities  with  Federal  funds.  In 
contrast,  the  incentive  payinents  under 
sedion  1212  are  a  reward  for  activities 
that  have  already  taken  place  and  there 
is  no  stated  restriction  with  regard  to 
what  the  recjpient  does  with  the  Federal 
funds  received. 

Proposed  Section  451.2 

Proposed  §  451.2  sets  forth  the 
definitions  for  part  451.  The  first 
defined  term  is  "closed-loop  biomass" 
which  is  based  on  the  definition  of  the 
same  term  in  section  1914.  For  reasons 
discussed  in  greater  detail  below, 
closed-loop  biomass  energy  facilities,  in 
contrast  to  other  eligible  biomass  energy 
facilities,  would  receive  priority 
payment  in  the  event  that  Congress  has 
not  appropriated  enough  funds  to  make 
all  incentive  payments  in  any  given 
fiscal  year. 

Proposed  §  451.2  defines  the  term 
"fiscal  year"  as  the  standard  Federal 
fiscal  year  which  runs  from  October  1  of 
any  given  year  to  September  30  of  the 
next  year.  Section  1212  refers  to  fiscal 
years,  but  does  not  provide  a  definition. 
In  the  absence  of  any  legislative  history 
to  the  contrary.  Congress  is  a.ssumed  to 
have  intended  use  of  the  standard 
Federal  fiscal  year. 


Proposed  §451.2  defines  the  term 
"nonprofit  electrical  cooperative." 
which  is  one  category  of  eligible  owners 
named  in  section  1212.  The  proposed 
definition  is  based  on  the  provisions  of 
the  Internal  Revenue  Code  dealing  with 
tax  exempt  organizations  and  on 
information  provided  by  the  National 
Rural  Electric  Cooperative  Association. 
The  Department  invites  comments  on 
the  adequac}'  of  this  definition  and 
related  suggestions  for  editing. 

Although  section  1212  does  not  use 
the  term  "renewable  energy  source."  or 
any  other  term,  to  characterize  the 
eligible  energy  sources,  the  Department 
has  found  it  useful  at  various  points  in 
the  proposed  rule.  The  definition  is 
based  on  the  list  of  energy  sources  in 
paragraph  (b)  of  section  1212  which 
refers  to  "solar,  wind,  biomass.  or 
geothermal  energy."  42  U.S.C  133170)). 
It  is  also  based  on  the  list  of  excepted 
(and  therefore  ineligible)  energy  sources 
in  subparagraphs  (b)(1)  (municipal  solid 
waste)  and  (b)(2)  (certain  dry  steam 
geothermal  energy).  42  U.S.C  13317(b) 
(1).  (2).  Wind  and  biomass  are  indirect 
forms  of  solar  energy.  The  specification 
of  those  two  indirect  forms  as  well  as 
the  word  "solar"  suggests  that  Congress 
meant  the  word  "solar"  to  include  only 
direct  forms  of  solar  energy,  namely, 
solar  heat  (concentrated  solar  insulation 
for  a  solar  thermal  electric  facility)  and 
solar  light  (concentrated  or 
unconcentrated  solar  insulation  for  a 
solar  photovoltaic  electric  facility).  That 
reading  is  supported  by  the  facts  with 
regard  to  indirect  forms  of  solar  energy. 
Indirect  forms  of  solar  energy  other  than 
wind  and  biomass  (e.g..  hydropower) 
are  either  fully  competitive  with  fossil 
fuels  without  need  of  an  incentive 
payment  or  are  at  a  development  stage 
such  that  an  incentive  payment  could 
not  make  them  cost  competitive  with 
fos,sil  fuels. 

Proposed  §  451.2  defines  the  term 
"renewable  energy  facility"  which 
appears  in  section  1212.  the  key  part  of 
the  definition  is  the  reference  to  "a 
system  or  an  integrated  set  of 
components"  which  makes  it  clear  that 
the  facility  is  mostly  equipment  such  as 
heat  exchangers  or  turbines  and  that  the 
facility  does  not  include  the  land  on 
which  it  is  located.  In  addition,  for 
geothennal  facilities  it  does  not  include 
the  geothermal  field,  and  for  bioma.ss 
facilities  it  does  not  include  the  biomass 
farm.  The  proposed  definition  also 
omits  any  reference  to  equipment  for 
transmission  or  use  of  electricity 
because  the  text  of  paragraph  (b)  of 
section  1212  which  defines  the  term 
"qualified  renewable  energy  facility," 
does  not  state  that  such  a  facility  must 
include  such  equipment.  It  is  important 
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to  note  that  the  definition  refers  to 
electric  energy  "in  whole  or  in  part" 
from  a  renewable  energy  source.  That 
language  takes  account  of  the  likelihood 
that  some  facilities  will  produce  electric 
energy  in  part  from  a  non-renewable 
energy  source  such  as  fossil  fuel. 

Finally,  proposed  451.2  defines  the 
term  "State"  which  is  not  defined  in  the 
text  of  section  1212.  However,  given  the 
above-quoted  stated  purpose  of  title  XII 
of  the  Energy  Policy  Act  of  1992.  it  is 
rp:iscnafale  to  conclude  that  Congress 
ineaiit  for  incentive  payments  to  be 
available  for  power  generation  in  any  of 
the  50  States,  the  District  of  Columbia, 
Puerto  FJco,  and  any  other  territory  or 
pcsstssion  of  the  United  States.  This 
qualification  is  e<plicitedly  set  forth  in 
proposed  §4ol.4[g) 

Proposed  Section  451.3 

Proposed  §451.3  deals  with  who  is 
eligible  to  apply.  Consistent  with 
section  1212,  it  states  that  any  owner  or 
operator  of  a  qualified  renewable  energy 
ficility  may  apply.  However,  it  qualifies 
the  word  "operator"  to  make  clear  that 
such  a  person  or  entity  must  have  the 
written  consent  of  the  owner.  A 
contractual  provision  would  suffice,  but 
it  is  not  the  only  written  manifestation 
of  owner  consent  that  would  be 
acceptable.  This  provision  will  enable 
the  Department  to  avoid  a  situation 
where  both  the  owner  and  operator  of  a 
facility  apply. 

Proposed  Section  451.4 

Proposed  §  451.4  answers  the 
question:  What  is  a  quslified  renewable 
energy  facility?  Proposed  paragraph  (a) 
tracks  section  1212  by  providing  that 
various  State  instrumentalities  or  a 
nonprofit  electric  cooperative  must  be 
the  owner. 

Proposed  paragraph  (bl  clarifies  an 
ambiguity  in  section  1212  with  regard  to 
what  constitutes  ownership.  In  light  of 
the  possibility  that  the  facilities  of 
nonprofit  electric  cooperative  may  be 
financed,  the  Department  worded 
proposed  paragraph  (b)  to  cover 
situations  in  which  the  cooperative  has 
all  rights  to  the  beneficial  use  of  the 
qualified  renewable  energy  facility,  but 
legal  title  is  held  by  a  financing  source 
for  the  benefit  of  the  cooperative.  The 
Department  invites  comments  on  the 
adequacy  of  proposed  paragraph  (b)  in 
light  of  experience  with  the  title  aspects 
of  financing  arrangements. 

Proposed  paragraph  (c)  tracks  the 
language  of  section  1212  by  requiring 
that  the  electricity  generated  must  be 
"for  sale  in.  or  affecting,  interstate 
commerce  among  the  States."  The 
Department  is  inclined  to  interpret  the 
word  "sale"  to  mean  a  transaction 


between  two  entities,  who  may  be 
related,  involving  the  transfer  of  electric 
energy  for  consideration.  Thus,  electric 
energy  generated  by  an  entity  for 
internal  use  by  that  entity  would  not 
constitute  a  "sale." 

Proposed  paragraph  (d)  restates  that 
only  "renewable  energy  sources"  as 
defined  by  proposed  §451.2  are 
covered. 

Propo.sed  paragraph  (e)  lists  the  types 
of  biomass  and  gouthermal  energy 
sources  specifically  excluded  by  section 
1212.  This  paragraph  reflects  the 
provisions  of  section  1212(b)(1)  and  (2). 
■52U.SC.  13317(b)(1)  and  (2). 

Frcposfd  paragraph  (0  tracks  the 
provision  of  section  1212  which 
n-quires  that  the  facility  must  first  be 
used  during  the  period  beginning  with 
October  1,  1993,  and  ending  on 
September  30,  2003. 

In  addition,  the  Department 
considered  inclusion  of  a  requirement 
that,  to  be  considered  qualified  for 
receipt  of  incentive  payments,  a  facility 
must  be  purchased  and  installed 
without  financial  assistance  from  other 
federal  programs.  The  requirement  was 
omitted  from  this  proposed  rule  because 
of  uncertainty  regarding  the  total 
breadth  and  form  of  federal  programs 
that  might  be  applicable  to  facility 
design,  construction,  installation,  and 
operation.  The  Department  will 
consider  this  possibility  further  and 
invites  comments  on  the  advisability  of 
such  a  requirement. 

Proposed  Section  451.5 

Proposed  §  451.5  deals  with  where 
and  when  to  apply.  Proposed  paragraph 

(a)  permits  the  filing  of  an  application 
only  in  response  to  an  annual  notice  in 
the  Federal  Register.  Issuance  of  that 
notice  should  closely  follow  enactment 
of  appropriations.  Proposed  paragraph 

(b)  concerns  the  initial  application.  It 
provides  that  such  an  application  may 
be  filed  in  the  first  fiscal  year  following 
that  in  which  electricity  eligible  for 
incentive  payments  is  first  generated, 
and  that  subsequent  applications  may 
be  filed  in  the  fiscal  years  following 
those  in  which  electricity  eligible  for 
incentive  payments  is  generated. 

Proposed  Section  451.6 

Consistent  with  the  requirements  of 
section  1212,  proposed  §451.6  provides 
that  the  Department  may  only  make 
incentive  payments  for  a  10-fiscal  year 
period  to  any  particular  qualified 
renewable  facility. 

Proposed  Section  451.7 

Proposed  §451.7  describes  metering 
requirements  which  the  Department 
thinks  are  desirable  to  promote  the 


accuracy  and  veracity  of  applications  for 
incentive  pa)Tnents.  In  all  cases,  the 
number  of  kilowatt-hours  generated  and 
.sold  is  to  be  metered.  If  non-qualifying 
renewable  or  non-renewable  energy 
sources  as  well  as  qualifying  renewable 
energy  sources  are  used,  proposed 
§  451.7  would  not  require  electrical 
metering  of  sources  where  such  is  not 
possible  or  practical.  In  such  cases,  the 
kilowatt  hours  attributable  to  the 
qualified  renewable  energy  source  must 
usually  be  calculated  from  fractions  of 
boat  input,  or  other  energy  input,  from 
the  several  sources.  Such  inputs  must  be 
metered,  ine.isured.  or  otherwise 
quantified  from  the  respective  raw 
energy  streams  using  commonly 
accepted  (end  identified)  procedures 
and  conversion  methodologies. 

Proposed  Section  451.8 

Proposed  §  451.8  sets  forth 
application  content  requirements.  Mof  t 
of  the  requirements  are  self-explanatory. 
However,  several  of  them  deserve  some 
discussion  to  focus  them  for  public 
comment. 

Proposed  paragraph  (0  would  require: 
"That  components  and  equipment, 
representing  at  least  50  percent  of  the 
capital  cost  of  the  qualified  renewable 
energy  facility,  were  substantially 
manufactured  in  a  State."  This 
provision  is  consistent  with  the 
purposes  of  title  XII  of  the  Energy  Policy 
Act  of  1992.  It  is  modeled  on  a 
provision  of  section  6  of  the  Renewable 
Energy  and  Energy  Efficiency 
Technology  Competitiveness  Act  of 
1989.  as  amended  by  title  XII  of  the 
Energy  Policy  Act  of  1992.  42  U.S.C. 
§  12005(b)(1)(B).  Like  section  6.  it  would 
not  exclude  entities  merely  on  the  basis 
of  foreign  ownership.  It  would  promote 
domestic  jobs  and  production  without 
discriminating  against  foreign  entities 
that  invest  in  production  facilities  in  the 
United  States. 

Proposed  paragraphs  (g)  and  (h) 
would  require  independently  audited 
and  certified  statements  of  the  monthly 
and  annual  electric  energy  generated 
and  sold.  The  content  of  the 
certification  should  be  similar  to  the 
type  of  certification  supplied  by  an 
accounting  firm  in  a  company's  annual 
report  to  shareholders.  Paragraph  (h) 
also  describes  the  calculation  necessary 
when  the  metered  number  of  kilowatt- 
hours  represents  electric  energy 
generated  from  renewable  and  non- 
renewable or  excluded-renewable 
energy  sources.  The  proposed 
requirement  for  an  independently 
audited  and  certified  statement  will 
minimize  the  chance  of  erroneous 
claims  and  the  need  for  DOE  audits. 
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Consistent  with  applicable  regulations 
under  the  Paperwork  Reduction  Act,  5 
CFR  1320.6(0.  proposed  paragraph  (k) 
would  require  a  statement  agreeing  to 
retain  records  for  a  period  of  three  years 
to  provide  for  prompt  access  to.  or 
copies  of,  such  records  in  response  to  a 
written  request  by  DOE.  DOE  is  still 
considering  whether  the  retention 
period  should  be  the  entire  ten  year 
period  during  which  incentive 
payments  may  be  collected.  DOE  did 
not  propose  a  longer  retention  period 
because  the  proposed  audit  and 
certification  requirements  would  make 
fraud  or  mistake  unlikely. 

Proposed  Section  451.9 

Proposed  §  451.9  describes  DOE's 
procedures  for  processing  applications 
for  incentive  payments  including  the 
statutory  formula  for  initially 
calculating  the  amount  due  and  the 
adjustment  for  inflation.  DOE  is 
proposing  a  procedure  to  deal  with  the 
possibility  that  there  could  be  a  shortage 
of  appropriations  to  make  the  full 
incentive  payments.  The  President's 
annual  budget  request  and 
Congressional  action  on  that  request 
will  precede  receipt  of  the  applications 
in  every  year.  It  is  therefore  unlikely 
that  Congress  will  appropriate  precisely 
the  amount  necessary  to  make  the  full 
incentive  payments.  In  the  event  that 
the  amount  appropriated  is  less  than  the 
amount  required  to  make  full  payments 
to  all  qualified  applicants,  the  proposed 
procedure  involves  priority  first  (and,  if 
necessary,  pro  rata  payments)  to  all 
owners  or  operators  of  solar,  wind, 
gcothermal.  and  closed-loop  biomass 
facilities,  and  priority  second  (and.  if 
necessary,  pro  rata  payments)  to  owners 
or  operators  of  all  other  qualified 
facilities.  This  procedure  favors 
emerging  technologies  which  are 
similarly  favored  by  the  tax  credit 
provisions  of  sections  1914  and  1916. 
These  technologies  are  close  to  or  in 
early  commercialization  stages  where 
the  incentive  payments  can  help  speed 
the  commercialization  process.  If 
payments  are  reduced  as  a  result  of  a 
shortage  of  appropriations,  the  kilowatt- 
hours  attributable  to  the  shortfall  will 
accrue  for  payment  in  succeeding  years 
to  the  extent  that  Congress  appropriates 
funds  sufficient  to  allow  payment  for 
these  accruals  together  with  other 
eligible  electricity  production. 

Proposed  Section  451.10 

DOE  is  proposing  an  administrative 
remedy  for  those  aggrieved  by  the  initial 
decision  of  the  DOE  Deciding  Official 
who  will  be  the  Assistant  Secretary  for 
Energy  Efficiency  and  Renewable 
Energy.  In  order  to  exhaust 


administrative  remedies,  it  will  be 
necessary  to  appeal  to  DOE's  Office  of 
Hearings  and  Appeals.  This  procedure 
has  two  virtues.  It  would  be  less 
expensive  than  pursuing  a  judicial 
remedy  immediately.  It  would  also 
ensure  that  DOE  has  made  a  record 
which  is  appropriate  for  judicial  review 
in  the  event  a  petition  for  review  is  filed 
in  a  federal  court. 

III.  Regulatory  Review 

DOE  has  concluded  that  this  is  not  a 
significant  regulatory  action  because  it 
does  not  meet  the  criteria  which  define 
such  actions  under  Executive  Order 
12866.  58  FR  51735,  and  is  therefore 
exempt  from  regulatory  review. 
Accordingly,  no  clearance  of  this 
proposed  rule  by  the  Office  of 
Management  and  Budget  is  required. 

IV.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980.  5  U.S.C.  601-612.  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  regulation  that  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities; 
i.e..  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions.  DOE  has  determined  that 
this  proposed  rule  will  not  have  a 
significant  impact  on  small  entities 
because  the  rule  directly  affects  only 
qualified  renewable  energy  facilities 
owned  by  state  or  local  governments  or 
non-profit  electrical  cooperatives,  and 
such  facilities  are  not  deemed  small 
entities. 

V.  Review  Under  the  Paperwork 
Reduction  Act 

New  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501,  et  seq.. 
and  recordkeeping  requirements  are 
proposed  by  this  rulemaking. 
Accordingly,  this  notice  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  and  approval  of 
paperwork  requirements.  Earlier  in  this 
notice.  DOE  described  the  application 
content  proposed  for  use  under  the  rule. 
The  information  DOE  proposes  to 
collect  on  the  applications  for  incentive 
payments  is  necessary  to  determine 
whether  the  applicant  is  qualified  for 
payment.  The  frequency  of  the 
information  collection  is  monthly  for 
those  entities  eligible  to  apply  for 
incentive  payments.  It  is  estimated  that 
less  than  40  entities  will  apply  for 
incentive  payments  in  the  first  year, 
growing  to  less  than  200  over  a  ten  year 
period. 


The  public  reporting  burden  is 
estimated  to  average  25  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
retrieving  the  collection  of  information. 
The  collection  of  information  contained 
in  this  proposed  rule  is  considered  the 
least  burdensome  for  the  Department  of 
Energy's  functions  to  comply  with  the 
legal  requirements  and  achieve  program 
objectives:  However,  comments  are 
requested  concerning  the  accuracy  of 
the  estimated  paperwork  reporting 
burden,  in  addition  to  the  proposed 
jrecord  retention  requirement  discussed 
above. 

VI.  Review  Under  Executive  Order 
12612 

Executive  Order  12612.  52  FR  41685 
(October  30. 1987).  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  National 
Government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
Government.  If  there  are  sufficient 
substantial  effects,  then  the  Executive 
Order  requires  preparation  of  a 
federalism  assessment  to  be  used  in  all 
decisions  involved  in  promulgating  and 
implementing  policy  action.  This 
proposed  rule  establishes  an  incentive 
program  under  which  state  owned 
renewable  energy  facilities  may  qualify 
for  incentive  payments  based  on  the 
amount  of  electric  energy  the  facility 
generates  using  specified  renewable 
sources  for  sale  in.  or  affecting  interstate 
commerce.  The  Department  has 
determined  that  since  the  generation  of 
electricity  is  not  a  primjuy  function  of 
a  State,  the  proposed  rule  will  not  have 
a  substantial  direct  effect  on  the 
institutional  interests  or  traditional 
functions  of  States. 

VII.  Review  Under  Executive  Order 
12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations.  These  requirements, 
set  forth  in  section  2(a)  and  (b)(2), 
include  eliminating  drafting  errors  and 
needless  ambiguity,  drafting  the 
regulations  to  minimize  litigation 
providing  clear  and  certain  legal 
standards  for  affected  legal  conduct,  and 
promoting  simplification  and  burden 
reduction.  Agencies  are  also  instructed 
to  make  every  reasonable  effort  to 
ensure  that  the  regulation  describes  any 
administrative  proceeding  to  be 
available  prior  to  judicial  review  and 
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any  provisions  for  the  exhaustion  of 
administrative  remedies.  DOE  certifies 
that  the  proposed  rule  meets  the 
requirements  of  section  2(a)  and  (b)(2)  of 
Executive  Order  12778. 

VIII.  Review  Under  the  National 
Environmental  Policy  Act 

IX)E  has  determined  that 
promulgation  of  this  proposed  rule  falls 
within  the  procedural  rulemaking  class. 
Category  A6  of  Appendix  A  to  Subpart 
D.  "Categorical  Exclusions  Applicable 
to  General  Agency  Actions",  of  the  DOE 
National  Environmental  Policy  Act 
(NEPA)  regulations.  10  CFR  part  1021. 
It  is  therefore  categorically  excluded 
from  preparation  of  either  an 
Environmental  Assessment  or  an 
Environmental  Impact  Statement  under 
the  NEPA  (42  U.S.C.  4321.  et.  seq). 

IX.  Opportunities  for  Public  Comment 
A.  Written  Comment  Procedures 

Interested  persons  are  Ln\ited  to 
participate  in  this  rulemaking  by 
submitting  data,  views,  or  comments 
with  respect  to  the  proposed 
rulemaking. 

Twelve  copies  of  written  comments 
should  be  submitted  to  the  address 
indicated  in  the  ADDRESSES  section  of 
this  notice  and  must  be  received  by  the 
date  indicated  in  the  DATES  section  of 
this  notice.  Comments  should  be 
identified  on  the  outside  of  the  envelope 
and  on  the  doctmients  themselves  with 
the  designation  "REPI NOPR.  Docket 
No.  EE-RM-94-301".  In  the  event  any 
person  wishing  to  provide  WTitten 
comments  cannot  provide  twelve 
copies,  alternative  arrangements  can  be 
made  in  advance  with  IX)E. 

All  written  comments  received  will  be 
available  for  public  inspection  as  pert  of 
the  administrative  record  on  file  for  this 
rulemaking  in  the  Department  of  Ene."gy 
Freedom  of  Information  Office  Reading 
Room  at  the  address  provided  at  the 
beginning  of  this  notice.  If  informal 
meetings  or  other  contacts  occur  during 
this  rulemaking.  DOE  may  add  a 
memorandum  to  the  record  on  file 
summarizing  what  transpired. 

Pursuant  to  the  provisions  of  10  CFR 
1004.11.  any  person  submitting 
information  which  that  person  believes 
to  be  confidential  and  which  may  be 
e.xempt  by  law  from  public  disclosure, 
should  submit  one  complete  copy  of  the 
document,  as  well  as  two  copies  from 
which  the  information  claimed  to  be 
confidential  has  been  deleted.  DOE 
reserves  the  right  to  determine  the 
confidential  status  of  the  information 
and  to  treat  it  according  to  its 
deTermination. 


B.  Public  Hearing 

1 .  Request  to  Speak  Procedures 

A  public  hearing  on  the  proposed  rule 
will  be  held  et  the  time  and  place 
indicated  in  the  DATES  and 
ADDRESSES  Sections  of  this  notice. 
Any  person  who  has  an  interest  in  the 
proposed  rule  or  who  is  a  representative 
of  a  group  or  class  of  persons  that  has 
an  interest  in  the  proposed  rule  may 
request  an  opportunity  to  make  an  oral 
presentation.  A  request  to  speak  at  the 
public  hearing  should  be  addressed  to 
the  address  or  phone  number  indicated 
at  the  beginning  of  this  notice.  The 
person  making  the  request  should 
briefly  describe  his  or  her  interest  in  the 
proceedings  and.  if  appropriate,  state 
why  the  person  is  a  proper 
representative  of  the  group.  The  person 
should  also  provide  a  phone  number 
where  he  or  she  may  be  reached  during 
the  day.  Each  person  selected  to  be 
heard  will  be  notified  by  DOE  as  to  the 
approximate  time  they  will  be  speaking. 
Twelve  copies  of  the  speaker's 
statement  should  be  submitted  at  the 
hearing.  In  the  event  any  person 
wishing  to  testify  cannot  meet  this 
requirement,  alternative  arrangements 
can  be  made  in  advance  with  DOE. 

2.  Conduct  of  the  Hearing 

EXDE  reserves  the  right  to  select 
persons  to  be  heard  at  the  hearing,  to 
schedule  their  respective  presentations, 
and  to  establish  procedures  governing 
the  conduct  of  the  hearing.  The  length 
of  each  presentation  will  be  limited  to 
10  minutes  or  based  on  the  number  of 
persons  requesting  an  opportunity  to 
speak. 

A  DOE  official  will  preside  at  the 
hearing.  This  will  not  be  a  judicial  or 
evidentiary-type  hearing.  It  will  be 
conducted  in  accordance  with  5  U.S.C. 
553  and  section  501  of  the  Department 
of  Energy  Organization  Act.  42  U.S.C. 
7191. 

Questions  m6y  be  asked  only  by  those 
conducting  the  hearing.  At  the 
conclusion  of  all  initial  oral  statements, 
each  person  who  has  made  an  oral 
statement  will  be  given  the  opportunity 
to  make  a  rebuttal  or  clarif)ing 
statement.  The  statements  will  be  given 
in  the  order  in  which  the  initial 
statements  were  made  and  will  be 
subject  to  time  limitations. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
officer. 

A  transcript  of  the  hearing  will  be 
made  by  DOE  and  made  available  as 
part  of  the  administrative  record  for  this 
rulemaking.  It  will  be  on  file  for 
inspection  at  the  IX)E  Freedom  of 


Information  Reading  Room  at  the 
address  indicated  at  the  beginning  of 
this  notice. 

If  DOE  must  cancel  the  public 
hearing,  DOE  will  make  every  effort  to 
publish  an  advance  notice  of  such 
cancellation  in  the  Federal  Register. 
Actual  notice  of  cancellation  will  also 
be  given  to  all  persons  scheduled  to 
speak.  The  hearing  date  may  be 
canceled  in  the  event  no  member  of  the 
public  requests  the  opportunity  to  make 
an  oral  presentation. 

List  of  Subjects  in  10  CFR  Part  451 

Electric  utilities.  Grant  programs. 
Solar  energy. 

Issued  in  Washington.  DC.  on  May  9, 1994. 
Christine  A.  Ervia. 

Assistant  Secretary,  Energy  Efficiency  and 
Penevtvble  Energy. 

For  the  reasons  set  forth  in  the 
preamble,  title  10,  chapter  II,  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  by  adding  a  new  part  451 
to  read  as  set  forth  below: 

PART  451— RENEWABLE  ENERGY 
PRODliCTION  INCENTIVES 

Sec. 

451.1  Purpose  and  scope. 

451.2  Definitions. 

451.3  Who  may  apply. 

451.4  What  is  a  qualified  renewable  energy 
facility. 

451.5  Where  and  when  to  apply. 

451.6  What  is  the  duration  of  incentive 
payments. 

451.7  Metering  requirements. 

451.8  Application  content  requirements. 

451.9  Procedures  for  processing 
applications. 

451.10  Administrative  appeals. 

Authority:  42  U  S.C.  7254;  42  U.S.C. 
13317 

§451.1    Purpose  artd  scope. 

(a)  The  provisions  of  this  part  cover 
the  policies  and  pnx:edures  applicable 
to  the  determinations  by  DOE  to  make 
incentive  payments  for  electric  energy 
generated  in  a  State  and  sold  by  a 
qualified  renewable  energy  facilitv,  as 
defined  by  42  U.S.C.  13317  and  this 
part. 

(b)  Determinations  to  make  incentive 
pajTnents  under  this  part  are  not  subject 
to  the  provisions  of  10  CFR  part  600  and 
such  payments  shall  not  be  construed  to 
be  financial  assistance. 

§451.2    Definitions. 

As  used  in  this  part — 

Closed-loop  biomass  means  plant 
matter,  other  than  standing  timber, 
grown  for  the  sole  purpose  of  being  used 
to  generate  electricity. 

Deciding  Official  means  the  Assistant 
Secretary  for  Energy  Efficiency  and 
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Renewable  Energy  (or  any  DOE  official 
to  whom  the  authority  of  the  Assistant 
Secretary  may  be  redelegated  by  the 
Secretary  of  Energy).  The  duties  of  the 
Assistant  Secretary  may  not  be  sub- 
delegated  without  the  WTitten  approval 
of  the  Secretary. 

DOE  means  the  Department  of  Energy. 

Finance  Office  means  the  DOE  Office 
of  the  Chief  Financial  Officer  (or  any 
office  to  which  that  office's  authority 
may  be  redelegated  by  the  Secretary). 

Fiscal  year  means  the  Federal  fiscal 
year  beginning  October  1  and  ending  on 
September  30  of  the  following  calendar 
year. 

Nonprofit  electrical  cooperative 
means  a  cooperative  association  that  is 
treated  as  tax  exempt  under  section 
50!l(c)(12)  of  the  Internal  Revenue  Code 
and  that  is  organized  under  the  laws  of 
any  State  for  the  purpose  of  providing 
electric  service  to  its  members  and  other 
customers. 

Benenable  energy  facility  means  a 
system  or  an  integrated  set  of 
components  neces.sary  to  generate 
electric  energy  in  whole  or  in  part  from 
a  renewable  energy  source,  including — 

(1)  Solar  photovoltaic  cells  which 
convert  sunlight  to  direct  current 
eletctricity; 

(2)  Solar  thermal  electric  systems 
which  use  a  fluid  heated  by  the  sun  to 
drive  a  turbine  generator; 

(3)  Wind  energy  systems  which 
capture  wind  energy  through 
aerodynamically  shaped  blades  rotating 
about  a  horizontal  or  vertical  axis  and 
drive  an  alternating  current  or  direct 
current  generator; 

(rl)  Biomass  energy  systems  which  u.se 
he$t  derived  from  combustion  of  plant 
madter  or  from  combustion  of  gases  or 
liquids  derived  from  plant  matter  or 
animal  waste  or  from  combustion  of 
gades  derived  from  landfills  in  order  to 
drive  an  electric  generator;  and 

(5)  Geothermal  systems  which  use 
natural  heat  stored  underground  in 
rociks  or  underground  in  an  aqueous 
liquid  or  vapor,  whether  or  not  under 
pressure,  in  order  to  drive  an  electric 
generator. 

Renewable  energy  source  means  solar 
heat,  solar  light,  wind,  geothermal,  and 
biomass  energy  except  for  exclusions  set 
forth  in  section  451.4(e)  of  this  part. 

State  means  the  District  of  Columbia, 
Puerto  Rico,  and  any  of  the  States, 
territories,  and  possessions  of  the 
United  States. 

§  451 .3    Who  may  apply. 

Any  owner,  or  operator  with  the 
written  con.sent  of  the  owner,  but  not 
both,  of  a  qualified  renewable  energy 
facility,  may  apply  for  incentive 
payments  for  electric  energy  generated 


from  a  renewable  energy  source  and 
sold. 

§  451 .4    What  is  a  qualified  renewable 
energy  facility. 

In  order  to  be  eligible  for  an  incentive 
payment  under  this  part,  a  renewable 
energy  facility  must  meet  the  following 
qualifications — 

(a)  Ownership.  The  owner  must  be- 

(1)  A  State  (or  agency,  authority,  or 
instrumentality  thereof); 

(2)  Any  political  subdivision  of  a 
State  (or  agency,  authority,  or 
instrumentality  thereof); 

(3)  Any  corporation  or  association 
wholly  owned,  directly  or  indirectly,  by 
a  State  or  a  political  subdivision  of  a 
State;  or 

(4)  A  nonprofit  electric  cooperative. 

(b)  What  must  be  owned.  Tne  owner 
must  have  all  rights  to  the  beneficial  use 
of  the  renewable  energy  facility,  and 
legal  title  must  be  held  by,  or  for  the 
benefit  of.  the  beneficial  owner. 

(c)  Sales  affecting  interstate 
commerce.  The  renewable  energy 
facility  must  generate  electric  energy  for 
sale  in,  or  affecting,  interstate  commerce 
among  the  States. 

(d)  Type  of  renewable  energy  sources. 
Except  as  provided  in  paragraph  (e)  of 
this  section,  the  source  of  the  electric 
energy  for  which  incentive  payments  is 
sought  must  be  solar  heat,  solar  light, 
wind  energy,  biomass  energy,  or 
geothermal  energy. 

(e)  Excluded  renewable  energy 
sources.  The  source  of  the  electric 
energy  for  which  incentive  payments  is 
sought  may  not  be — 

(1)  Municipal  solid  waste  which  is 
burned  to  create  heat;  or 

(2)  A  dry  steam  geothermal  reservoir 
which  has — 

(i)  No  mobile  liquid  in  its  natural 
state; 

(ii)  Steam  quality  of  95  percent  water, 
or  higher;  and 

(iii)  An  enthalpy  for  the  total 
produced  fluid  greater  than  or  equal  to 
1200  British  thermal  units  per  pound. 

(f)  Time  of  first  use.  The  date  of  the 
first  use  of  a  qualified  renewable  energy 
facility  must  occur  during  the  period 
beginning  with  October  1,  1993,  and 
ending  on  September  30,  2003. 

(g)  Location.  The  qualified  renewable 
energy  facility  must  be  located  in  a 
State. 

§  451 .5    Where  and  when  to  apply. 

(a)  The  owner  or  operator  of  a 
qualified  renewable  energy  facility  may 
file  an  annual  application  for  incentive 
payment  under  this  part  only  in 
response  to  an  annual  notice  in  the 
Federal  Register  inviting  applications. 

(b)  An  applicant  may  file  tne  initial 
application  for  incentive  payments 


under  this  part  in  the  first  fiscal  year 
following  that  in  which  electricity 
generated  from  the  qualified  renewable 
energy  facility  is  first  eligible  for  such 
payments.  Subsequent  applications  may 
be  filed  in  the  fiscal  years  following 
those  in  which  the  electricity  eligible  for 
incentive  pajTnents  is  generated. 

§451.6    What  is  the  duration  of  incentive 
payments. 

DOE  may  make  incentive  payments 
under  this  part  with  respect  to  a 
qualified  renewable  energy  facility  only 
for  a  10-fiscal  year  period. 

§451.7    Metering  requirements. 

The  number  of  kilowatt-hours 
generated  and  sold  from  a  qualified 
renewable  energy  facility  must  be 
measured  by  a  standard  metering  device 
that— 

(a)  Meets  generally  accepted  industry 
standards; 

(b)  Is  maintained  in  proper  working 
order  according  to  the  instructions  of  its 
manufacturer;  and 

(c)  Is  calibrated  according  to  generally 
accepted  industry  standards. 

§  451 .8    Application  content  requirements. 
Except  as  provided  in  paragraph  (b)  of 
this  section,  each  application  for 
incentive  pa>Tnents  under  this  part  must 
be  signed  by  an  authorized  executive 
official  and  shall  provide  information 
showing  to  the  satisfaction  of  DOE— 

(a)  That  the  applicant  is  the  owner  or 
operator  (with  the  written  consent  of  an 
authorized  executive  official  of  the 
owner); 

(b)  The  name  of  the  facility  or  other 
official  designation  by  the  owner; 

(c)  The  location  of  the  qualified 
renewable  energy  facility  and  type  of 
renewable  energy  source; 

(d)  The  name  and  telephone  number 
of  a  point  of  contact  to  respond  to 
questions  or  requests  for  additional 
information; 

(c)  That  the  renewable  energy  facility 
satisfies  the  eligibility  criteria  under 
section  451.4  of  this  part  and  other 
requirements  prerequisite  to  receipt  of 
incentive  payments  under  this  part; 

(f)  That  components  and  equipment, 
representing  at  least  50  percent  of  the 
capital  cost  of  the  qualified  renewable 
energy  facility,  were  substantially 
manufactured  in  a  State; 

(g)  An  independently  audited, 
certified  statement  of  the  annual  and 
monthly  metered  number  of  kilowatt- 
hours  generated  and  sold  to  another 
entity  during  the  fiscal  year  and  the 
entity  or  class  of  customer  to  whom  the 
electric  energy  was  sold; 

(h)  In  the  case  of  a  renewable  energy 
facility  which  generates  electric  energy 
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using  a  fossil  fuel,  nuclear  energy,  or 
other  non-qualified  energy  source,  in 
addition  to  a  renewable  energy  source, 
an  independently  audited,  certified 
statement  of  the  number  of  kilowatt 
hours  attributable  to  the  renewable 
energy  source,  calculated  by 
multiplying  the  monthly  and  annual 
total  number  of  metered  kilowatt-hours 
generated  and  sold  to  another  entity 
during  the  fiscal  year  by  a  fraction 
consisting  of  the  heat  input,  as 
measured  in  British  thermal  units, 
received  by  the  working  fluid  from  the 
renewable  energy  source  divided  by  the 
heat  input,  as  measured  in  British 
thermal  units,  received  by  the  working 
fluid  from  all  energy  sources; 

(i)  The  amounts  of  accrued  electric 
energy  by  year,  if  any,  for  which  the 
applicant  previously  applied  and  IXDE 
did  not  make  incentive  payments  as  a 
result  of  insufficient  appropriations; 

(j)  Wire  transfer  payment  instructions, 
if  available;  and 

(k)  A  statement  agreeing  to  retain 
records  of  the  independent  audit  for  a 
period  of  three  years  and  to  provide 
prompt  (no  later  than  10  calendar  days) 
access  to,  or  copies  of,  such  records  in 
response  to  a  written  request  by  DOE. 

§  451 .9    Procedures  tor  Processing 
Applications. 

(a)  Upon  receipt,  each  application 
shall  be  date  and  time  stamped  and  DOE 
shall  acknowledge  receipt  thereof. 

(b)  DOE  may  request  supplementary 
information. 

(c)  DOE  may  conduct  an  audit  to 
verify  the  number  of  kilowatts  claimed 
to  have  been  generated  from  renewable 
energy  sources. 

(d)  Upon  evaluating  the  application 
and  any  other  available  information. 
DOE  shall  determine  whether  the 
application  meets  the  requirements  of 
this  part  and,  if  appropriate,  the  number 
of  kilowatt-hours  to  be  used  in 
calculating  the  incentive  payment. 

(e)  Calculating  payments.  Subject  to 
adjustments  under  paragraphs  (f)  and  (g) 
of  this  section,  incentive  payments 
under  this  part  to  the  ouTier  or  operator 
of  any  qualified  renewable  energy 
facility  shall  be  calculated  by 
multiplying  the  number  of  kilowatt- 
hours  of  electricity  generated  through 
the  use  of  renewable  energy  sources  and 
sold  to  another  entity  during  Lhe 
payment  period  by  1.5  cents  per 
ki!owatt-hour. 

(fl  Adjustments.  The  amount  of  the 
incentive  payment  to  any  owner  or 
operator  under  this  section  shall  be 
adjusted  for  infiation  for  each  fiscal  year 
beginning  after  calendar  year  1993  in 
the  same  manner  as  provided  in  section 
2f)(d){2)(B)  of  the  Internal  Revenue  Code 


of  1985,  except  that  in  applying  such 
provisions  the  calendar  year  1993  shall 
be  substituted  for  calendar  year  1979. 

(g)  If  there  are  insufficient 
appropriations  available  to  make 
incentive  paj-ments  for  all  approved 
applications,  DOE  shall — 

(1)  On  a  priority  (and  if  necessary  on 
a  pro  rata)  basis,  make  incentive 
payments  first  with  respect  to  qualified 
renewable  energy  facilities  using  wind, 
solar,  geothermal,  and  closed-loop 
biomass  technologies: 

[2]  In  the  event  there  are  insufficient 
funds  for  full  incentive  payments  to 
applicants  other  than  those  specified  in 
paragraph  (g)(1)  of  this  section,  reduce 
the  amount  of  incentive  payments  to 
these  other  applicants  on  a  prorated 
basis  by  the  ratio  of  appropriated  funds 
remaining  af^er  payments  under 
paragraph  (g)(1)  to  the  total  approved 
incentive  payments  for  the  other 
applicants;  and 

(3)  Treat  the  number  of  kilowatt-hours 
attributable  to  the  portion  of  any 
incentive  payment  which  is  reduced 
under  this  paragraph  as  accrued  energy 
that  may  be  combined  with  energy 
subsequently  produced  from  the  same 
source  for  which  subsequent  application 
for  incentive  payment  is  made. 

(h)  After  calculating  the  amount  of  the 
incentive  paj-ment  under  paragraphs  (e) 
through  (g)  of  this  section,  the  DOE 
Deciding  Official  shall  then  issue  a 
notice  of  the  determination  to  tlie 
applicant — 

(1)  Approving  the  application  as 
appropriate  for  payment  and  forwarding 
a  copy  to  the  DOE  Finance  Office  with 

a  request  to  pay; 

(2)  Setting  forth  the  calculation  of  the 
approved  amount:  and 

(3)  Stating  the  amount  of  accrued 
kilowatt-hours,  if  any,  and  the  energy 
source  for  same. 

(i)  If  the  application  does  not  meet  the 
requirements  of  this  part  or  some  of  the 
kilowatt-hours  claimed  in  the 
application  meriting  an  incentive 
payment  are  disallowed  as  unqualified, 
the  Deciding  Official  shall  issue  a  notice 
denying  the  application  in  whole  or  in 
part  with  an  explanation  of  the  basis  for 
denial. 

§451.10    Administrative  appeals. 

(a)  In  order  to  exhaust  administrative 
remedies,  an  applicant  who  receives  a 
notice  denying  an  application  in  whole 
or  in  part  shall  appeal,  on  or  before  30 
days  from  date  of  the  notice  issued  by 
the  DOE  Deciding  Official,  to  the  Office 
of  Hearings  and  App>eals.  1000 
Independence  Avenue,  SW.. 
Washington.  D.C.  20585.  in  accordance 
with  the  procedures  set  forth  in  subpart 
H  of  10  CFR  part  205. 


(b)  If  an  applicant  does  not  appeal 
under  paragraph  (a)  of  this  section,  the 
determination  of  ihe  DOE  Deciding 
Official  shall  become  final  for  DOE  and 
judicially  unreviewable. 

(c)  If  an  applicant  appeals  on  a  timely 
basis  under  paragraph  (a)  of  this  section, 
the  decision  and  order  of  the  Office  of 
Hearings  and  Appeals  shall  bo  final  for 
DOE. 

(d)  If  the  Office  of  Hearings  and 
Appeals  orders  an  incentive  payment, 
the  DOE  Deciding  Official  shall  send  a 
copy  of  such  order  to  the  DOE  Finance 
Office  with  a  request  to  pay. 

(FR  Doc.  94-11738  Filed  5-12-94;  8:45  ami 
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FARM  CREDIT  SYSTEM  INSURANCE 
CORPORATION 

12  CFR  Part  1403 

Privacy  Act  Regulations 

AGENCY:  Farm  Credit  System  Insurance 

Corporation. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Farm  Credit  System 
Insurance  Corporation  (Corporation),  by 
order  of  the  Corporation  Board,  issues 
for  public  comment  proposed 
regulations  to  implement  th6 
requirements  of  the  Privacy  Act.  5 
U.S.C.  552a.  relating  to  the  receipt  and 
processing  of  requests  for  Corporation 
Privacy  Act  records,  requests  for 
amendment  of  records,  fees  to  be 
charged,  procedures  to  be  followed  in 
processing  requests  for  records,  and 
criminal  penalties. 

DATES:  Comments  must  be  submitted  on 
or  before  June  13, 1994. 
ADDRESSES:  Written  comments  may  be 
mailed  (in  triplicate)  to  Mary  A. 
Creedon.  Chief  Operating  Officer,  in 
care  of  Cindy  Nicholson.  Farm  Credit 
System  Insurance  Corporation.  McLean. 
Virginia  22102-0826.  Copies  of  all 
communications  received  will  be 
available  for  examination  by  interested 
parties  in  the  offices  of  the  Farm  Credit 
System  Insurance  Corporation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  H.  Erickson.  Privacy  Act  Officer. 
Farm  Credit  System  Insurance 
Corporation.>McLean,  Virginia  22102- 
082B,  (703)  883-4113,  TDD  (703)  883- 
4444. 

or 

Jane  M.  Virga.  Senior  Attorney.  Office  of 
General  Counsel.  Farm  Credit  System 
Insurance  Corporation.  McLean, 
Virginia  22102-0826,  (703)  883-4071. 
TDD  (703)  883-4444. 
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SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Agricultural  Credit  Act  of  1987. 
which  amended  the  Farm  Credit  Act  of 
1971.  the  Corporation  was  created, 
among  other  things,  to  manage  the  farm 
C^dit  Insurance  Fund  (Insurance  1  und) 
which  was  established  to  ensure  the 
tisnely  payment  of  principal  and  interest 
oii  insured  notes,  bonds,  debentures, 
arid  other  obligations  issued  on  behalf  of 
the  Farm  Credit  System  (FCS)  Banks. 
The  Corporation  must  be  appointed  as 
thjB  conservator  or  receiver  for  any  FCS 
in!<jtitution  placed  into  conservatorship 
oil  receivership  by  the  Farm  Credit 
Administration  (FCA)  after  January  5. 
1993.  The  Corporation  has  tJie  authority 
to  examine,  as  it  deems  necessary,  FCS 
be  nks,  direct  lender  associations,  and 
FCS  institutions  in  receivership. 

These  proposed  regulations  set  forth 
procedures  to  be  used  in  requesting 
access  to  and  responding  to  requests  for 
Corporation  Privacy  Act  records.  As 
required  by  5  U.S.C.  552a(f),  the 
Corporation  is  notifying  the  public  of 
the  proposed  regulations.  They  provide 
that  all  requests  for  access  to 
Corporation  Privacy  Act  records  must  be 
in  writing  and  signed  by  the  subject  of 
the  record,  adequately  describe  the 
material  sought,  and  be  sent  to  the 
Corporation  in  McLean,  Virginia.  The 
proposed  regulations  delegate  to  the 
Pr^ivacy  Act  Officer  authority  to  make 
inStial  determinations  concerning 
requests  for  access  to  records.  The 
proposed  regulations  provide 
procedures  for  requests  for  amendment 
cf  records  and  the  appeal  of  an  initial 
adverse  determination  on  a  request  to 
amend  a  record.  The  proposed 
regulations  also  recite  the  statutory 
bases  for  exemption  from  disclosure. 
Fihally,  the  proposed  regulations 
prpvide  a  fee  structure. 

Comments  are  sou^t  on  all  the 
provisions  contained  in  the  regulations. 

List  of  Subjects  in  12  CFR  Part  1403 

Archives  and  records.  Bonds, 
Information,  Insurance,  Privacy. 

For  the  reasons  set  out  in  the 
preamble,  part  1403  of  Chapter  XIV,  title 
12  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  added  to  read  as  follows: 

PART  1403— PRIVACY  ACT 
REGULATIONS 


So 
1 


433 


14]] 
1- 


I     Purpose  and  scope. 
.2    Definitions. 

3    Procedures  for  requests  pertaining  to 
individual  records  in  a  wcord  system. 
3p.4    Times,  places,  and  requirements  for 
identification  of  individuals  making 
requests. 

5    Disclosure  of  requested  information 
to  individuals. 


1403.6  Special  procedures  for  medical 
records. 

1403.7  Request  for  amendment  to  record. 

1403.8  Agency  review  of  request  for 
amendment  of  record. 

1403.9  Appeal  of  an  initial  adverse 
determination  cf  a  request  to  amend  a 
record. 

1 403.10  Fees  for  providing  copies  of 
records. 

1403.11  Criminal  penalties. 
Authority:  Sees.  5.58.  5.59  of  the  Farm 

Credit  Act  (12  U.S.C.  2277a-7,  2277a-8);  5 
use.  app.  3.  5  use.  552a. 

§  1403.1    Purpose  and  scope. 

(a)  This  part  is  published  by  the  Farm 
Credit  System  Insurance  Corporation 
pursuant  to  the  Privacy  Act  of  1974 
(Pub.  L.  93-579.  5  U.S.C.  552a)  which 
requires  each  Federal  agency  to 
promulgate  rules  to  establish  procedurcis 
for  notification  and  disclosure  to  an 
individual  of  agency  records  pertaining 
to  that  person,  and  for  review  of  such 
records. 

(h)  The  records  covered  by  this  part 
include: 

(1)  Personnel  and  employinent 
records  maintained  by  the  Farm  Credit 
System  Insurance  Corporation  not 
covered  by  §§293.101  through  293.103 
of  the  regulations  of  the  Office  of 
Personnel  Management  (5  CFR  293.101 
through  293.108);  and 

(2)  Other  records  contained  in  record 
systems  maintained  by  the  Farm  Credit 
System  Insurance  Corporation. 

(c)  This  part  does  not  apply  to  any 
records  maintained  by  the  Farm  Credit 
System  Insurance  Corporation  in  its 
capacity  as  a  receiver  or  conser\'ator. 

§1403.2    Definitions. 

For  the  purposes  of  this  part: 

(a)  Agency  means  the  Farm  Credit 
System  Insurance  Corporation.  It  does 
not  include  the  Farm  Credit  System 
Insurance  Corporation  when  it  is  acting 
as  a  receiver  or  a  conservator; 

(b)  Individual  means  a  citizen  of  the 
United  States  or  an  alien  lawfully 
admitted  for  permanent  residence; 

(c)  Maintain  includes  maintain. 
collect,  use,  or  disseminate; 

(d)  Record  means  any  item,  collection, 
or  grouping  of  information  about  an 
individual  that  is  maintained  by  an 
agency  including,  but  not  limited  to, 
that  person's  education,  financial 
transactions,  medical  history,  and 
criminal  or  employment  history,  and 
that  contains  that  person's  name,  or  the 
identif>ing  number,  symbol,  or  other 
identifying  particular  assigned  to  the 
individual,  such  as  a  finger  or  voice 
print  or  photograph; 

(e)  Routine  use  means,  with  respect  to 
the  disclosure  of  a  record,  the  use  of 
such  record  for  a  purpose  that  is 


compatible  with  the  purpose  for  which 
it  was  collected; 

(0  Statistical  record  means  a  record  in 
a  system  of  records  maintained  for 
statistical  research  or  reporting  purposes 
only  and  not  used  in  whole  or  in  part 
in  making  any  determination  about  an 
identifiable  individual,  except  as 
providedby  13U.S.C.  8; 

(g)  S\'ste:n  of  records  means  a  group 
of  any  records  under  the  control  of  any 
agency  from  which  information  is 
retrieved  by  the  name  of  an  individual 
or  by  some  identifying  number,  symbol. 
or  other  identify-ing  particular  assigned 
to  the  individual. 

§  1 403.3    Procedures  for  requests 
pertaining  to  individual  records  In  a  record 
system. 

(a)  Any  present  or  former  employee  of 
the  Farm  Credit  System  Insurance 
Corporation  seeking  access  to  that 
person's  official  civil  service  records 
maintained  by  the  Farm  Credit  System 
Insurance  Corporation  shall  submit  a 
request  in  such  manner  as  is  prescribed 
by  the  Office  of  Personnel  Management. 

(b)  Individuals  shall  submit  their 
requests  in  writing  to  the  Privacy  Act 
Officer,  Farm  Credit  System  Insurance. 
Corporation,  McLean,  Virginia  22102- 
0826,  when  seeking  to  obtain  the 
following  information  from  the  Farm 
Credit  System  Insurance  Corporation; 

(1)  Notification  of  whether  the  agency 
maintains  a  record  pertaining  to  that 
person  in  a  system  of  records; 

(2)  Notification  of  whether  the  agency 
has  disclosed  a  record  for  which  an 
accounting  of  disclosure  is  required  to 
be  maintained  and  made  available  to 
that  person; 

(3)  A  copy  of  a  record  pertaining  to 
that  person  or  the  accounting  of  its 
disclosure;  or 

(4)  The  review  of  a  record  pertaining 
to  that  person  or  the  accounting  of  its 
disclosure.  The  request  shall  state  the 
full  name  and  address  of  the  individual, 
and  identify  the  system  or  systems  of 
records  believed  to  contain  the 
information  or  record  sought. 

§1403.4    Times,  places,  and  raquirernents 
for  Identification  of  individuals  making 
requests. 

The  individual  making  written 
requests  for  information  or  records 
ordinarily  will  not  be  required  to  verify 
that  person's  identity.  The  signature 
upon  such  requests  shall  be  deemed  to 
be  a  certification  by  the  requester  that 
he  or  she  is  the  individual  to  whom  the 
rtjcord  pertains,  or  the  parent  of  a  minor, 
or  the  duly  appointed  legal  guardian  of 
the  individual  to  whom  the  record 
pertains.  The  Privacy  Act  Officer, 
however,  may  require  such  additional 
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verificafion  of  identity  in  any  instance 
in  which  the  Privacy  Act  Officer  deems 
it  advisable. 

§1403.5    Disclosure  of  requested 
information  to  Individuals. 

(a)  The  Privacy  Act  Officer  shall, 
within  a  reasonable  period  of  time  after 
the  date  of  receipt  of  a  request  for 
information  of  records: 

(1)  Determine  whether  or  not  such 
request  shall  be  granted; 

(2)  Notify  the  requf^ster  of  the 
deiermination,  and,  if  the  request  is 
denied,  of  the  rtasons  the.'-'.'for:  and 

(3)  Notify  the  requester  that  fees  for 
reproducing  copies  of  re'.crds  may  be 
charged  as  provided  in  §1403.10. 

(b)  If  access  to  a  record  is  denied 
because  the  information  tht.rein  has 
been  compUed  by  the  Farm  Credit 
System  Insur.ince  Corporation  in 
reasonable  anticipation  of  a  civil  or 
criminal  action  oroci-eding,  the  Privacy 
Act  Officer  sh?lf  notify  the  requester  of 
that  person's  right  to  judicial  appeal 
under  5  U.S.C.  552o!g). 

(c)(1)  If  access  to  a  record  is  granted, 
the  requester  shall  notify  the  Privacv 
Act  Officer  whether  ihe  requested 
record  is  to  be  copied  and  mailed  to  the 
requester  or  whether  the  ret  ord  is  to  be 
made  available  for  personal  inspection. 

(2)  A  requester  wro  is  an  individual 
may  be  accompanied  by  an  individual 
selected  by  the  requester  when  the 
record  is  disclosed,  in  which  case  the 
requester  m.ay  be  required  to  furnish  a 
written  statement  authorizing  the 
discussion  of  the  record  in  the  presence 
of  the  accompanying  person. 

(d)  If  the  record  is  to  be  made 
available  for  personal  inspection,  the 
requester  shall  arrange  with  the  Privacy 
Act  Officer  a  mutually  agreeable  time  in 
the  offices  of  the  Farm  Credit  System 
Insurance  Corporation  for  inspection  of 
the  record. 

§1403.5    Special  procedures  for  medical 
records. 

Medical  records  in  the  custody  of  the 
Farm  Credit  System  Insurance 
Corporation  which  are  not  subject  to 
Office  of  Personnel  Management 
regulations  shall  be  disclosed  either  to 
the  individual  to  whom  they  pertain  or 
that  person's  authorized  or  legal 
representative  or  to  a  licensed  physician 
named  by  the  individual. 

§1403.7    Request  for  amendment  to 
record. 

(a)  If,  after  disclosure  of  the  requested 
information,  an  individual  believes  that 
the  record  is  not  accurate,  relevant, 
timely,  or  complete,  that  person  may 
request  in  writing  that  the  record  be 
amended.  Such  a  request  shall  be 
submitted  to  the  Privacy  Act  Officer  and 


shall  identify  the  system  of  records  and 
the  record  or  information  therein,  a  brief 
description  of  the  material  requested  to 
be  changed,  the  requested  change  or 
changes,  and  the  reason  for  such  change 
or  changes. 

(b)  The  Privacy  Act  Officer  shall 
acknowledge  receipt  of  the  request 
within  10  days  (excluding  Saturdays, 
Sundays,  and  legal  holidays)  and,  if  a 
determination  has  not  been  made, 
advise  the  individual  when  that  person 
may  expect  to  be  advised  of  action  taken 
on  Ihe  request.  The  acknowledgment 
may  contain  a  request  for  additional 
information  needed  to  make  a 
determination. 

§  1403.8    Agency  review  of  request  for 
amendment  of  record. 

Upon  receipt  of  a  request  for 
amendment  of  a  record,  the  Privacy  Act 
Officer  shall: 

(a)  Correct  any  portion  of  a  record 
which  the  individual  making  the 
request  believes  is  not  accurate, 
relevant,  timely,  or  complete  and 
thereafter  inform  the  individual  in 
writing  of  such  correction,  or 

(b)  Inform  the  individual  in  writing  of 
the  refusal  to  amend  the  record  and  of 
the  reasons  therefor,  and  advise  that  the 
individual  may  appeal  such 
determination  as  provided  in  §  1403.9. 

§  1403.9    Appeal  of  an  initial  adverse 
determination  of  a  request  to  amend  a 
record. 

(a)  Not  more  than  10  days  (excluding 
Saturdays,  Sundays,  and  legal  holidays) 
after  receipt  by  an  individual  of  an 
adverse  determination  on  the 
individual's  request  to  amend  a  record 
or  otherwise,  the  individual  may  appeal 
to  the  Chief  Operating  Officer,  Farm 
Credit  System  Insurance  Corporation, 
McLean.  Virginia  22102-0826. 

(b)  The  appeal  shall  be  by  letter, 
mailed  or  delivered  to  the  Chief 
Operating  Officer,  Farm  Credit  System 
Insurance  Corporation,  McLean, 
Virginia  22102-0826.  The  letter  shall 
identify  the  records  involved  in  the 
same  manner  they  were  identified  to  the 
Privacy  Act  Officer,  shall  specify  the 
dates  of  the  request  and  adverse 
determination,  and  shall  indicate  the 
exp.ressed  basis  for  that  determination. 
Also,  the  letter  shall  state  briefly  and 
succinctly  the  reasons  why  the  adverse 
determination  should  be  reversed. 

(c)  The  review  shall  be  completed  and 
a  final  determination  made  by  the  Chief 
Operating  Officer  not  later  than  30  days 
(excluding  Saturdays,  Sundays,  and 
legal  holidays)  from  receipt  of  the 
request  for  such  review,  unless  the  Chief 
Operating  Officer  extends  such  30-day 
period  for  good  cause.  If  the  30-day 


period  is  extended,  the  individual  shall 
be  notified  of  the  reasons  therefor. 

(d)  If  the  Chief  Operating  Officer 
refuses  to  amend  the  record  in    . 
accordance  with  the  request,  the 
individual  shall  be  notified  of  the  right 
to  file  a  concise  statement  setting  forth 
that  person's  disagreement  with  the 
final  determination  and  that  person's 
right  under  5  U.S.C.  552a(g)(l)(A)  to  a 
judicial  review  of  the  final 
determination. 

(e)  If  the  refusal  to  amend  a  record  as 
requested  is  confirmed,  there  shall  be 
included  in  the  disputed  portion  of  the 
record  a  copy  of  the  concise  statement 
filed  by  the  individual  together  with  a 
concise  statement  of  the  reasons  for  not 
amending  the  record  as  requested.  Such 
statements  will  be  included  when 
disclosure  of  the  disputed  record  is 
made  to  persons  and  agencies  as 
authorized  under  5  U.S.C.  552a. 

§1403.10    Fees  for  providing  copies  of 
records. 

Fees  for  providing  copies  of  records 
shall  be  charged  in  accordance  with 
§§  1402.22  and  1402.24  of  this  chapter. 

§  1403.1 1    Criminal  penalties. 

Section  552a(l)(3)  of  the  Privacy  Act 
(5  U.S.C.  552a(i)(3))  makes  it  a 
misdemeanor,  subject  to  a  maximum 
fine  of  $5,000.  to  knowingly  and 
willfully  request  or  obtain  any  record 
concerning  any  individual  from  an 
agency  under  false  pretenses.  Sections 
552a(i)(l)  and  (2)  of  the  Act  (5  U.S.C. 
552a(i)(l),  (2))  provide  penalties  for 
violation  by  agency  employees  of  the 
Act  or  regulations  established 
thereunder. 

Dnfcd;  May  5.  1994. 
Nan  P.  Mitchem, 

Acting  Secretary  to  the  Board,  Farm  Credit 
System  Insurance  Corporation. 
[FR  Doc.  94-11464  Filed  5-12-94;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  94-ASO-8] 

Proposed  Establishment  of  Class  E 
Airspace;  Thomaston,  GA 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Thomaston, 
Georgia.  A  Non-Directional  Beacon 
(NDB)  Runway  30  Standard  Instrument 
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Approach  Procedure  (SL\P)  for  the 
Thomaston-Upson  County  Airport  has 
recently  been  developed.  Controlled 
airspace  extending  upward  from  700 
feel  above  the  surface  of  the  earth  is 
needed  for  instrument  flight  rules  (IFR) 
operations  when  utilizing  this  SLAP. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  Class  E  airspace  for 
[FR  operators  executing  the  developed 
SIAP.  If  approved,  the  operating  status 
of  the  airport  would  change  from  VFR 
operations  to  include  IFR  operations 
concurrent  with  publication  of  the 

DATES:  Comments  must  be  received  on 
or  before  July  5,  1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Docket  No. 
94-ASO-8.  Manager,  System 
Management  Branch.  ASO-530.  P.O. 
Box  20636.  Atlanta.  Georgia  30320. 

The  oHicial  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  room  530, 
1701  Columbia  Avenue.  College  Park. 
Georgia  30337.  telephone  (404)  305- 
5200. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Shipp.  Jr.,  Airspace  Section. 
System  Management  Branch,  Air  Traffic 
Division.  Federal  Aviation 
Administration.  P.O.  Box  20636. 
Atlanta.  Georgia  30320;  telephone  (404) 
30$-5591. 

SUPf^EMENTARV  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
sutmitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FA  A  to  acknowledge  receipt  of  their 
coriments  on  this  notice  must  submit 
wj^h  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
ASO-8."'  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 


notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  room  530. 1701  Columbia 
Avenue,  College  Park.  Georgia  30337. 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  MFRM'S 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager, 
System  Management  Branch  (ASO-530), 
Air  Traffic  Division,  P.O.  Box  20636. 
Atlanta.  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Thomaston. 
Georgia.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  IFR  operators  executing  the 
NDB  Runway  30  SIAP  to  serve  the 
Thomaston-Upson  County  Airport.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  areas  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9A 
dated  June  17. 1993  and  effective 
September  16, 1993  which  is 
incorporated  by  reference  in  CFR  71.1 
effective  September  16. 1993.  The  Class 
E  airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order.  If  approved, 
the  operating  status  of  the  airport  would 
be  changed  from  VFR  operations  to 
include  IFR  operations  concurrent  with 
publication  of  the  SIAP. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fttKjuent  and 
routine  amendments  are  necessarj'  to 
keep  them  operationally  current.  If. 
therefore:  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 


only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  uill  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference.   ■ 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app  1348(a).  1354(a). 
1510.  E.G.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp  .  p.  389:  49  U  S.C.  106(g);  14  CFR 
11.69. 

§71.1     tAMENDEO] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993  and  effective 
September  16, 1993.  is  amended  as 
follows: 

Paragraph  6005    Oass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASO  GA  E5    Thomaston,  CA  (New) 

Thomaston-Upson  County  Airport.  C.^ 

(lat.  32''57'17'N.  long  84''1114"\V) 
Vales  NDB 
(lat.  32°5509  N,  long.  84''1114  "W! 
That  airspace  extending  upward  from  700 
feet  above  the  surface  of  the  earth  within  a 
6.5-niile  radius  of  the  Thomaston-Upson 
County  Airport  and  within  2.0  miles  each 
side  of  the  124""  bearing  from  the  Yatps  NDB. 
extending  from  the  6.5-mile  radius  to  7  miles 
southeast  of  the  ND3. 
*         *         •         •         • 

Issued  in  College  Park.  Georgia,  on  May  2. 
1994 

Waller  E.  Denley, 

Acting  Mcinagfr.  Air  Traffic  Division. 

Southern  Region. 

[FR  Doc.  94-1 1725  Filed  5-12-94.  8  45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[IA-23-94) 
RIN  1545-AS65 

Influencing  Legislation 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasun,'. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  Thi.s  document  contain.s 
[jroposed  regulations  defining  the 
phrase  "influencing  legislation"  for 
purposes  of  the  deduction  disallowance 
for  certain  amounts  paid  or  inc:urrecl  in 
c;onnection  with  influencing  legislation. 
These  regulations  are  necessary  becau.se 
of  changes  made  to  the  Internal  Revenue 
Code  by  the  Omnibus  Budget 
Reconciliation  Act  of  199.1.  These  rules 
will  assist  businesses  and  certain  tax- 
e.xempt  organizations  in  complying  with 
the  Internal  Revenue  Code.  This 
document  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  comments  must  be 
received  by  [uly  12.  1994.  Outlines  of 
topics  to  be  discussed  at  the  public 
hearing  scheduled  for  Monday. 
September  12.  1994.  at  10  am',  must  be 
received  by  Monday,  August  22,  1994. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:T;R  (IA-23-94).  room 
5228.  Internal  Revenue  Service.  FOB 
7604,  Ben  Franklin  Station.  Washington. 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  delivered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:DOM:CORP:T:R  (IA-2,1-94), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC.  The  public  hearing 
will  be  held  in  the  Auditorium.  Internal 
Revenue  Building,  1111  Constitution 
Avenue  NW..  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  hearing.  Carol  Savage. 
Regulations  Unit.  202-622-7190; 
concerning  the  regulations.  James  M. 
Guiry.  202-622-1585  (not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  propo.sed 
Income  Tax  Regulations  under  section 
162(e)  of  the  Internal  Revenue  Code  of 
1986  (Code),  as  amended  by  section 
13222  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (OBRA  1993) 
(107  Stat.  477).  These  proposed 
regulations  relate  to  the  definition  of 


^' 


"influencing  legislation '.  On  December 
27.  1993,  a  notice  of  proposed 
rulemaking  (IA-57-93)  was  published 
in  the  Federal  Register  (52  FR  68330) 
concerning  the  rules  for  allo<;ating  costs 
to  certain  activities,  including 
influencing  legislation. 

Section  13222  of  OBRA  1993 
amended  section  162(e)  of  the  Code, 
concerning  the  deductibility  of  certain 
lobbying  and  political  expenditures.  As 
amended,  section  162(e)(1)(A)  denies  a 
deduction  for  amounts  paid  or  incurred 
in  connection  with  influencing 
legislation.  However,  certain  lobbying 
expenditures  relating  to  local  legislation 
are  not  subject  to  section  162(e)(1)(A).  In 
addition,  section  162(e)(1)(D)  denies  a 
deduction  for  any  amount  paid  or 
incurred  in  connection  with  influencing 
certain  federal  executive  branch 
officials.  Section  162(e)(1)(B)  and  (C) 
continues  the  rules  disallowing  business 
deductions  for  amounts  paid  or  incurred 
in  connection  with  gra.ssroots  lobbying 
and  participation  in  political 
campaigns. 

Section  162(e)(4)(A)  defines 
"influencing  legislation"  as  "any 
attempt  to  influence  any  legislation 
through  communication  with  any 
member  or  employee  of  a  legislative 
body,  or  with  any  government  official  or 
employee  who  may  participate  in  the 
formulation  of  legislation."  Section 
162(e)(5)(C)  provides  that  "|a|ny  amount 
paid  or  incurred  for  research  for.  or 
preparation,  planning,  or  coordination 
of.  any  activity  described  in  paragraph 
(1)  (including  "influencing  legislation"! 
.shall  be  treated  as  paid  or  incurred  in 
conne<:tion  with  such  activity.  "  The 
legislative  history  of  the  amendment  to 
section  162(e)  indicates  that  attempts  to 
influence  legislation  should  be 
distinguished  from  "'mere  monitoring" 
of  legislative  activities.  The  legislative 
history  further  provid*;.  however,  that 
Iff  a  taxpayer  monitors  legislation  and 
subsequently  attempts  to  influence  that 
or  similar  legislation,  the  monitoring 
activity  should  generally  be  treated  as 
"in  connection  with"  the  attempt  to 
influence  legislation  (and.  therefore,  the 
costs  relating  to  that  monitoring  activity 
would  be  non-deductible). 

Section  4911.  relating  to  the  excise  tax 
on  certain  lobbying  activities  of  certain 
electing  public  charities,  contains  a 
definition  of  "influencing  legislation" 
that  is  essentially  identical  (as  it  relates 
to  direct,  as  opposed  to  grassroots, 
lobbying)  to  the  definition  of  that  term 
in  section  162(e)(4)(A).  Because  of  this 
similarity,  these  proposed  regulations 
adopt  rules  that  are  similar  to  the  ndes 
applicable  to  direct  lobbying 
communications  under  §  56.491 1- 
2(b)(1).  However,  section  162(e)  differs 


from  section  4911  in  certain  material 
respects.  For  example,  section 
4911(d)(2)  contains  exceptions  to  the 
term  ""influencing  legislation,  "  while 
section  162(e)(4)  does  not.  Moreover, 
these  proposed  regulations  under 
section  162(e)  and  the  regulations  under 
section  4911  differ  in  some  respects  due 
to  the  nature  of  charitable  organizations 
described  in  section  501(c)(3)  as 
compared  to,  for  example,  organizations 
described  in  section  501(c)(6)  and  for- 
profit  entities.  Accordingly,  taxpayers 
should  not  infer  that  these  proposed 
regulations  reflect  an  interpretation  of 
.section  4911  or  the  regulations 
thereunder. 

Discussion  of  Selected  Considerations 

The  propo.sed  regulations  define 
"infiuencing  legislation"  in  the  same 
terms  as  the  statutory  definition  in 
section  162(e)(4)(A).  which  requires  a 
"communication"  with  a  government 
official  or  employee.  With  respect  to 
that  communication,  the  proposed 
regulations  adopt  rules  similar  to  the 
rules  in  the  section  4911  regulations. 
Those  rules  require  that  the 
communication  refer  to  specific 
legislation  and  reflect  a  view  on  that 
legislation.  This  approach  was  believed 
to  be  more  appropriate  than  a  general 
facts  and  circumstances  analysis 
because  it  provides  reasonably  objective 
criteria  for  determining  whether  an 
attempt  to  influence  legislation  has  been 
made. 

The  proposed  regulations  also  provide 
rules  for  determining  which  activities 
support  a  lobbying  communication  and. 
therefore,  are  considered  part  of  the 
attempt  to  influence  legislation.  The 
principal  issue  in  this  regard  is  whether 
the  mere  fact  that  an  activity  is  used  in 
some  manner  to  support  a  lobbying 
communication  should  be  sufficient  to 
treat  that  activity  as  part  of  the  attempt 
to  influence  legislation.  This  approach 
has  been  referred  to  by  some 
commentators  as  a  ""lookback"  rule,  in 
that  lobbying  activities  would  be 
identified  solely  by  "looking  back"  from 
the  lobbying  communication  to  those 
activities  which  supported  it.  While  a 
lookback  approach  would  appear  to  be 
consistent  with  the  legislative  history, 
numerous  comments  suggested  that  the 
administrative  burdens  associated  with 
a  lookback  rule  could  be  onerous, 
particularly  if  the  period  of  the  lookback 
were  long  or  unlimited.  Accordingly, 
these  comments  recommended  that  a 
lookback  rule  not  be  adopted,  or.  if 
adopted,  that  it  be  limited  to  a  brief 
period  of  time.  Some  of  the  comments 
suggested  that  an  appropriate  period  of 
time  may  be  six  months,  by  analogy  to 
the  limited  lookback  rule  applicable  to 
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ceriain  grassroots  lobbying  activities 
ui  I  ler  the  section  491 1  regulations. 

IJJpon  consideration  of  the  statute,  its 
legislative  histor,.  and  the  comments 
re  Jeived.  it  was  concluded  that  a 
lookback  rule  would  not  be  appropriate. 
Instead,  the  proposed  regulations 
p:r  vide  that  only  those  activities 
ert  aged  in  for  the  purpose  of  making  or 
si  I  (porting  a  lob;)ying  commur.icalion 
u    1  he  treated  Js  ?.  lobliying  activitv. 
s  approach  strikes  an  appropriate 
i);  >  iiu.'j  belWtHii  ia>p.>.yers'  iieej  fur 
gr  -'.Ui  contemporaneous  ci.'rt-nnly 
W'  trd'ng  whe^iier  a  piirticularac'ivHv 
u.  1  '■  Se  treated  as  a  l..hbyi!ig  activity. 
a;  •!  Congrt^ss'  nfij-'ctive  of  not  aiiowiiiy 


.ctiuu  fur  iobh>  int.'  nciivi; 


le. 


lren.>r.r>-  and  tl  e  IRS  view  the 
!•  ;  sl.''i!\e  hi.storv  on  this  point  is 

■linga  coPixrii  thi.t  taxpiyers  i:ir.y 
at  rfript  to  abuse    ;i  iiiiiT.!-  rr  puri-om)- 
b  -e  i  rule  by  !a!)elling  their  Icbbyiiii; 
act  vities  as  '  n'.ere  monitoring."  To 
pi  I  tect  against  that  potential  abuse. 
w  liie  also  providing  greater  c<»rt:iinty 
regarding  those  activities  that  are  less 
iil,  tly  to  l>e  lobbying  activities,  the 
pit  posed  regulaiions  provide 
pit  sumptions  regarding  the  purpose  for 
er  j  aging  in  certain  activities. 

I  iecause  the  temporal  connec.tion 
b<tkveen  the  lobbying  communication 
ai  a  the  related  activity  is  an  important 
fa  :  or  in  assessing  whether  the  related 
act  vity  was  engaged  in  for  the  purpose 
of  I  upporting  the  lobbying 
cc  tnniunication.  the  presumptions  turn 
to  1 1  considerable  extent  on  whether  the 
activity  occurred  during  the  taxable  year 
in  vhich  the  lobbying  comnmnication 
w  i>  made  or  the  immediately  preceding 
y« ;  r.  It  was  belie\ ed  that  the  mere 
cl  3  sing  of  the  annual  accounting  period 
vvi;  insufficient,  in  some  cases,  to  affect 
thi  i  temporal  connection,  and. 
consequently,  that  the  presumption 
would  need  to  operate  in  more  than  one 
annual  accounting  period.  Thus  it  was 
believed  that  the  presumption  period 
was  an  appropriate  period  during  which 
to  ^reat  this  temporal  connection  as 
intjicating  (rebuttably)  the  purpose  for 
er  gaging  in  the  activity  without  creating 
significant  difficulties  for  taxpayers  iii 
determining,  at  the  time  they  file  their 
reuirns.  whether  the  presumption  is 
likely  to  operate  with  respect  to  that 
activity. 

The  proposed  regulations  also  address 
those  supporting  activities  that  are 
engaged  in  for  both  lobbying  and  non- 
loHjying  purposes.  In  this  connection, 
sopie  of  the  comments  have  suggested 
that  a  principal  or  primary  purpose  test 
be  adopted.  Under  this  approach,  an 
aiitivity  would  be  treated  as  influencing 
legislation  if  the  principal  or  primary 
purpose  for  engaging  in  that  activity  was 


to  make  or  support  a  lobbying 
communication,  even  if  the  activity  was 
engaged  in  for  other,  non-lobbving 
purposes  as  well.  Conversely,  an 
activ  ity  would  be  treated  as  not 
involving  lobbying  if  the  principn!  or 
primary  purpose  forengnging  in  that 
activity  was  a  non-lobi>ying  piirpose, 
even  though  a  substantial  purpose  of  the 
activity  was  to  support  iobb\ing. 

After  consideration  ihe'.e  sugt;eslions 
have  iiot  been  r.dopted.  li'Sluad,  tlie 
proposed  regulations  retjuire  an  acrivitv 
'hat  is  engavcd  in  for  boin  lob!>ying  and 
no!i-!obbvi:'.g  purports  to  i>e  treated  ;is 
er>j,.'^t"d  in  pnrti.Tlly  for  a  ic.bbyiii^ 
pu.rpose  and  p.irtiaily  lor  a  nun-lubbying 
purpose  This  division  ullhe  activitv 
must  result  in  a  reasonable  allocation  of 
I  OS'S  to  infliiencing  legisl.ition  under 
?;  1.1S:2-::h.  'I  lils  alio*  ntion  approach 
w;:s  .'idopifd  rather  than  a  priiicip  d  or 
pripinry  purpu.se  test  betause  a 
jirincipal/primary  purpose  test  does  not 
avoid  the  lu-cessity  of  dMinrniiiiing  tiie 
various  purposes  ft)r  engaging  in  an 
activity  and  weighing  tb.e  rehitive 
importance  of  those  purpos-^,  and 
biHiause  it  has  a  .substantial  "jliff  effect 
that  an  allocation  approach  does  not.  In 
those  situations  where  the  taxpayer  has 
substaiuial  lobbying  and  non-lobbying 
purposes,  the  results  under  a  principal/ 
primary  purpose  test  would  differ 
dramatically  depending  on  one's  views 
as  to  which  of  the  purposes  is  dominant. 
As  a  resu't.  Treasury  and  the  IKS  have 
serious  concerns  whether  that  test  could 
be  administered  responsibly  and  fairly. 
Finally,  nothing  in  section  i62(e)  or  its 
legislative  history  indicates  that 
Congre.ss  intended  to  treat  activities 
engaged  in  for  a  substantia!  lobbying 
purpose  as  outside  the  scope  of  ifi2(e). 

Consideration  was  also  given  to 
treating  an  activity  as  influencing 
legislation  if  any  substantial  purpose  for 
the  activity  is  lobbying.  Treasury  and 
the  IRS  believe  it  generally  would  be 
easier  to  establish  a  substantial  purpose 
for  engaging  in  an  activity,  rather  than 
examining  all  of  the  purposes  to 
establish  a  prircipahprim.ary  purpose. 
As  a  result,  this  approach  would  be 
easier  to  administer  than  a  principal/ 
primary  purpose  test.  Moreover,  a 
substantial  purpose  t§st  would  appear  to 
be  more  consistent  with  Congressional 
intent  to  treat  as  influencing  legislation 
those  activities  that  in  fact  support  a 
lobbying  communication  than  would  a 
principal/primar}'  purpose  test, 
ilowever.  Treasury  and  the  IRS  are 
concerned  that  this  approach  could  be 
considerably  over-inclusive,  in  that 
some  activities  engaged  in 
predominantly  for  non-lobbying 
purposes  would  be  treated  entirely  as 
non-deductible  lobbying  activities.  The 


ns 
•.ici.jg 


IRS  invites  c:omments.  however, 
whether  this  approach  would  he  more 
appropriate  than  the  rule  in  the 
proposed  regulations. 

Finally,  to  provide  taxpayers  greater 
certainty  and  relief  from  burdensome 
recordkeeping  regnrding  certain 
relitivtly  minor,  riicu.'-ring  activities,  the 
proposed  rege.lGtions  treat  certain 
activities  as  tiigageij  in  solely  fiJi  uun- 
lohhying  purpcu-s. 

Explun  iJj^jn  of  Provisions 

I'nder  the  propr^si'd  regiilatlo:: 
under  stulior.  !.'..:(.  )(ii(A).  "juni 
U [.'.isli-tion"  mean:,  any  i.t!'.';np'  !o 
ii.fnieni  e  any  hyi  iation  th.ro.igh  a 
lobbying  coniir'iuication  with  imy 
member  or  employee  of  a  legl:,lativ  .j 
h.ody  or  auy  goxernmcni  oflicifi!  or 
t  i!iplo\t'e  (cthi^r  '.I'.i'.n  a  meii'.bci  or    • 
eriij.lovee  of  a  iegi^ialive  boiiy)  wlio 
u-.rty  partiiipate  in  the  iorniuli'.tic;'.  of 
the  legislation  that  tiie  taxpayer  de-.ires 
to  infiut-nce.  A  lol)hy;ng  communication 
is  n  communi(  ation  that  either  (i)  refeis 
to  specific  legislation  and  n-flects  a  view 
on  that  It^iislation.  or  (iij  clarifies, 
amplifies,  modifies,  or  provides  support 
for  views  reflected  in  a  prior  lobbying 
communication.  Spe<.ihc  legislation 
includes  both  legislation  that  has 
ahe.ady  l)een  introduced  in  a  legislative 
body  and  a  specific  legislative  proposal 
that  the  taxpayer  either  supports  or 
opposes. 

An  attempt  to  "inRuence  legislation" 
means  the  lobbying  communication  and 
all  activities,  such  as  research, 
preparation,  and  other  background 
activities,  engaged  in  for  a  purpose  of 
making  or  supporting  the  lobbying 
communication.  Whether  an  activity  is 
engaged  in  for  this  purpose  is 
determined  based  on  all  the  facts  and 
circumstances. 

If  a  taxpayer  engages  in  an  activity 
both  for  a  lobbying  purpose  and  for 
some  non-lobbying  purpose,  the 
taxpayer  must  treat  the  activity  as 
engaged  in  partially  for  a  lobbying 
purpo.se  and  partially  for  a  non-lobbying 
purpose.  This  division  of  the  activity 
mu.st  result  in  a  reasonable  allocation  of 
costs  to  influencing  legislation  under 
^  1.1B2-28.  A  taxpayer's  allocation  to 
influencing  legislation  of  only  the 
incremental  amount  of  costs  that  would 
not  have  been  incurred  but  for  the 
lobbying  purpose  generally  is  not 
reasonable.  Similarly,  an  allocation 
based  on  the  number  of  purposes  for 
engaging  in  an  activity  without  regard  to 
their  relative  importance  also  generally 
is  not  reasonable. 

The  proposed  regulations  presume 
that  if  an  activity  relating  to  a  lobbying 
communication  was  engaged  in  for  a 
non-lobbying  purpose  prior  to  the  first 
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taxable  year  preceding  the  taxable  year 
in  which  the  lobbying  communication  is 
made,  that  activity  was  engaged  in  for 
all  periods  solely  for  that  non-  lobbying 
purpose.  The  Commissioner  can  rebut 
this  presumption  in  part  (it  cannot  be 
rebutted  entirely  because  the 
presumption  only  operates  if  the 
taxpayer  establishes  that  the  activity  has 
been  engaged  in  for  a  non-lobbying 
purpose)  by  establishing  that  the 
activity  was  also  engaged  in  for  the 
purpose  of  making  or  .supporting  a 
lobbying  communication.  Thiis,  for 
example,  if  a  taxpayer  regularly 
conducts  an  activity  in  the  ordinary 
course  of  its  business  operations 
beginning  at  least  two  taxable  years 
before  the  taxable  year  in  which  the 
lobbying  communication  is  made,  it 
would  be  presumed  that  the  continuing 
activity  was  not  engaged  in  to  support 
the  lobbying  communication,  even 
during  the  taxable  year  in  which  the 
lobbying  communication  is  made  (and 
the  pn^reding  taxable  year).  In  this 
regard,  it  is  expe<:ted  that  whether  a 
course  of  conduct  sparming  a  period  of 
time  is  a  single  adivity  will  be 
determined  based  on  all  the  facts  and 
circ  umstances.  In  particular,  it  is 
expeded  that  a  substantial  change  in  the 
way  an  activity  is  conducted  will  result 
in  the  revised  activity  being  considered 
a  separate  activity  from  the  earlier 
conduct  of  the  activity. 

The  proposed  regufations  also 
presume  that  if  an  activity  relating  to  a 
lobbying  communication  was  engaged 
in  during  the  same  taxable  vear  as  the 
communication  is  made  or  in  the 
immediately  preceding  taxable  year,  and 
is  not  within  the  presumption  described 
in  the  preceding  paragraph,  that  adivity 
was  engaged  in  for  the  sole  purpose  of 
making  or  supporting  that 
communication.  The  taxpayer  may  rebut 
this  presumption  (in  whole  or  part)  bv 
establishing  that  the  activity  was 
engaged  in  (entirely  or  partially)  for  a 
non-lobbying  purpose.  If,  during  the 
same  taxable  year,  the  taxpayer 
commences  an  activity  that  relates 
directly  to  the  subject  matter  of  specific 
legislation  (then  in  existence)  and 
makes  a  lobbying  communication  with 
respe<;t  to  that  legislation,  it  is  expected 
that  the  taxpayer  generally  will  be 
unable  to  rebut  the  presumption. 

The  proposed  regulations  treat  certain 
activities  as  engaged  in  without  a 
purpose  of  making  or  supporting  a 
lobbying  communication.  These 
activities  consist  of  performing  an 
activity  for  purposes  of  complying  with 
the  requirements  of  any  law,  reading 
any  general  circulation  publications,  or 
viewing  or  listening  to  other  mass  media 
communications  available  to  the  general 


public.  In  addition,  if,  prior  to 
evidencing  a  purpose  to  influence 
specific  legislation  (or  similar 
legislation),  a  taxpayer  determines  the 
existence  or  procedural  status  of  that 
legislation;  determines  the  time,  place, 
and  subject  of  any  hearing  to  be  held  by 
a  legislative  body  with  respect  to  that 
legislation;  or  prepares  routine,  brief 
.summaries  of  the  provisions  of  that 
legislation,  the  taxpayer  is  treated  as 
engaging  in  that  activity  without  a 
purpose  of  making  or  supporting  a 
lobbying  communication. 

The  proposed  regulations  provide  a 
special  rule  for  so-  called  "paid 
volunteers."  If.  for  the  purpose  of 
making  or  supporting  a  lobbying 
communication,  one  taxpayer  uses  the 
services  or  facilities  of  a  .second 
taxpayer  and  does  not  compensate  the 
second  taxpayer  for  the  full  cost  of  the 
services  or  facilities,  the  purpose  and 
actions  of  the  first  taxpayer  are  imputed 
to  the  second  taxpayer.  Thus,  for 
example,  if  a  trade  association  u.ses  the 
services  of  a  member's  employee,  at  no 
cost  to  the  association,  to  condm:t 
researt:h  or  similar  activities  to  support 
the  trade  association's  lobbying 
communication,  the  trade  as.sociation's 
purpose  and  actions  are  imputed  to  the 
member.  As  a  result,  the  member  is 
treated  as  influencing  legislation  with 
respect  to  the  employee's  work  in 
support  of  the  trade  as.soci  at  ion's 
lobbying  communication.  The  proposed 
regulations  also  provide  a  general  anti- 
avoidance  rule. 

The  regulations  are  proposed  to  be 
effective  for  amounts  paid  or  incurred 
on  or  after  May  13,  1994.  Taxpayers  will 
be  required  to  adopt  a  reasonable 
interpretation  of  .section  162(e)(1)(A)  for 
amounts  paid  or  incurred  prior  to  this 
date. 

Modification  of  1993  Proposed 
Regulations 

On  December  27,  1993.  the  IRS  issued 
a  notice  of  proposed  rulemaking  (lA- 
57-93)  concerning  the  allocation  of 
t.osts  to  lobbying  activities.  Section 
l.lfi2-28(g)(3)  of  those  proposed 
regulations  provides  a  general  rule  for 
determining  whether  a  meeting  with 
certain  specified  gevemment  officials  or 
employees  constitutes  a  lobbying 
ac-tivity  (a  term  that  includes 
influencing  legislation).  Because  the 
proposed  regulations  contained  in  this 
document  provide  rules  for  determining 
whether  a  taxpayer  is  engaged  in 
influencing  legislation,  the  IRS  will 
amend  §  1.162-  28(g)(3),  when  it  is 
promulgated  as  a  final  regulation,  to 
conform  that  provision  to  these 
proposed  regulations.  As  a  result, 
whether  spon.soring  or  attending  a 


meeting  constitutes  influencing 
legislation  will  be  determined  under  the 
rules  which  are  the  subject  of  these 
proposed  regulations.  Thus,  for 
example,  if  a  taxpayer  attends  a  speech 
by  a  legislator  at  which  specific 
legislation  is  discussed,  the  taxpayer 
will  not  necessarily  be  considered  to  be 
influencing  legislation  unless  the 
taxpayer  makes  a  communication  with 
the  legislator  which  refers  to  specific 
legislation  and  reflects  a  view  on  that 
legislation.  However,  if  the  taxpayer 
makes  a  lobbying  communication  with 
respect  to  that  legislation  (or  similar 
legislation)  within  the  same  or  the 
succeeding  taxable  year,  the 
presumptions  provided  in  these 
proposed  regulations  will  apply. 

Grass  Roots  Lobbying 

The  proposed  regulations  do  not 
address  grass  roots  lobbying.  Although 
the  proposed  regulations  provide  a 
definition  of  influencing  legislation  that 
is  similar  to  the  definition  of  direct 
lobbying  communication  under  the 
seflion  4911  regulations,  it  should  not 
be  inferred  that  the  IRS  will  adopt  the 
definition  of  grassroots  lobbying 
communication  under  the  sedion  491 1 
regulations  for  purposes  of  section 
162(e)(1)(C).  As  noted  above,  the  prior 
law  rules  disallowing  business 
deductions  for  expenses  for  grassroots 
lobbying  and  participation  in  political 
campaigns  remain  in  effect  under  OBR.■^ 
1993. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  ac-tion  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
a.ssessment  is  not  required.  It  has  also 
been  determined  that  sedion  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulation.s,  and. 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
sedion  7805(fl  of  the  Internal  Revenue 
Code,  a  copy  of  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspedion  and 
copying. 


~««Kf%*^A«^  «-^  f  H  i  ^ 
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A  public  hearing  has  been  scheduled 
f  tr  Monday,  Soptninber  12.  1994.  at  1(1 
].m.  in  the  Audiloriiim.  Internal 
fevenue  Duilding.llll  Constitution 
/ivenue  NW..  \Var,hington.  DC.  Becau.se 
c  f  access  restrictions,  visitors  will  not  be 
admitted  beyond  the  building  lobby 
nore  than  15  minutes  before  the  hearing 
starts. 

The  rules  of  26  CFR  f.Ol.r.Ol (a)(3) 
spply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
I  .Titten  comments  by  July  12, 1994.  and 
s  ubmit  an  outline  of  the  topics  to  be 
c  iscussed  and  the  time  to  be  devoted  to 
Each  topic  (a  signed  original  and  eight 
[  i)  copies)  by  Monday,  August  22,  1994. 

A  period  of  10  minutes  will  be 
E  Hotted  to  each  person  for  making 
[omments. 

An  agenda  showing  the  scheduling  of 
t  le  speakers  will  be  prepared  after  the 
[  eadline  for  receiving  outlines  has 
I  assed.  Copies  of  the  agenda  will  be 
E  vailable  free  of  charge  at  the  hearing. 

I  ^raRing  Inrormation 

The  principal  author  of  tlu'se 
regulations  is  James  M.  Guir>',  Office  of 
/assistant  Chief  Counsel  (hicome  Tax 
End  Accounting),  IRS.  However,  other 
[  ersonnel  from  the  IRS  and  Treasury 
[lepartment  participated  in  their 
[  evelopn'ient. 

I  is!  of  Subjects  in  26  CFR  Part  1 

Income  ta.xes.  Repoiling  and 
r  icordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
Proposed  to  be  amended  as  follows: 

iJart  1— income  taxes 

Paragraph  1.  The  authority  citation 
far  part  1  continues  to  read  in  part  as 
tpllows: 

Authority:  26  I ).S.C.  7805  *    '    ' 

Par.  2.  Section  1.162-29  is  added  to 

rtad  as  follows: 

1.162-29    Influencing  legislation. 

(a)  Scope.  This  section  provides  rules 
fbr  determining  what  is  influeming 
gislation  for  purposes  of  sectio.i 
162(e)(1)(A).  Paragraph  (b)  of  this 
dion  provides  the  general  ni\i  tnd 
ecessary  definitions  for  determining 
hether  a  taxpayer  is  influencing 
islation.  Paragraph  (c)  of  this  section 
rovides  rules  for  determining  whether 
a  purpose  of  an  activity  is  to  make  or 
support  a  lobbying  communication 
which  constitutes  influencing 
legislation.  Paragraph  (d)  of  this  se<;tion 
f  rovides  a  special  rule  relating  to  the 


use  by  one  taxpayer  of  the  serv  ices  or 
facilities  of  another  taxpayer  iii 
connection  with  a  lobbying 
comniunita'ion.  Paragraph  (e)  of  this 
.section  provides  a  general  anti- 
avoidance  rule.  Paragraph  (f)  of  this 
section  provides  trie  effective  date.  See 
section  162(e)(2)  end  §  1.162-20(c)  for 
exceptions  relating  to  certain  local 
legislation.  These  rules  are  not  intended 
to  be  applied  for  purposes  of  section 
4911  and  the  regulations  thereunder. 
See  section  4911  and  §§  56.4911-1 
through  56.4911-10  for  rules  relating  to 
excise  tax  on  lobbying  activities  of 
certain  electing  public  charities. 

(b)  Influencing  legislation — ( 1 ) 
Definitions.  For  purposes  of  section 
162(e)  and  this  section — 

(i)  Influencing  legislation.  Influencing 
legislation  means  any  attempt  to 
influence  any  legislation  through 
communication  (other  than  any 
communication  compelled  by  subpoena, 
or  otherwise  compelled  by  Federal  or 
State  law)  with — 

(A)  Any  member  or  employee  of  a 
legislative  body;  or 

(B)  Any  government  official  or 
employee  (other  than  a  member  or 
employee  of  a  legislative  body)  who 
may  participate  in  the  formulation  of 
the  legislation  which  the  taxpayer 
desires  to  influence. 

(ii)  Communication.  For  purposes  of 
paragraph  (b)(l)(i)  of  this  section,  the 
term  communication  is  limited  to  any 
communication  (referred  to  as  a 
lobbying  communication)  that —    . 

(A)  Refers  to  specific  legislation  and 
reflects  a  view  on  tliat  legislation;  or 

(B)  Clarifies,  amplifies,  modifies,  or 
provides  support  for  views  reflected  in 
a  prior  communication  satisfying  the 
requirements  of  paragraph  (bj(l)(ii)(A) 
of  this  section. 

(iii)  Atit-'upt  to  influence  legislation. 
.-^n  atteu}pt  to  influence  legislation 
means  the  lobbying  communication  and 
all  activities,  such  as  research, 
preparation,  and  other  background 
activities,  engaged  in  for  a  purpose  of 
making  or  supporting  the  lobbying 
communication.  See  paragraph  (c)  of 
this  .section  for  rules  for  determining  the 
purpose  or  purposes  for  engaging  in  an 
activity. 

(iv)  Legislation.  Legislation  includes 
action  with  respect  to  Acts,  bills, 
resolutions,  or  other  similar  items  by  the 
Congress,  any  state  legislature,  any  local 
council,  or  similar  governing  body. 
Legislation  includes  a  proposed  treaty 
required  to  be  submitted  by  the 
President  to  the  Senate  for  its  advice 
and  consent  from  the  time  the 
President's  representative  begins  to 
negotiate  its  position  with  the 


prospective  parties  to  the  proposed 
treaty. 

(v)  Specific  It-gishtion.  Specific 
legislation  includes  both  legislation  that 
has  already  been  introduced  in  a 
legislative  body  and  a  specific 
legislative  proposal  that  the  taxpayer 
either  supports  or  opposes. 

(vi)  Action.  For  purposes  of  paragraph 
(b)(l)(iv)  of  this  section,  the  term  nrf/ofi 
is  limited  to  the  introduction, 
amendment,  enactment,  defeat,  or 
repeal  of  Acts,  bills,  resolutions,  or 
.similar  items. 

(vii)  Legislative  and  administrative 
bodies.  Legislative  body  does  not 
include  executive,  judicial,  or 
administrative  bodies.  Administrative 
bodies  include  school  boards,  housing 
authorities,  sewer  and  water  districts, 
zoning  boards,  and  other  similar 
Federal,  State,  or  local  special  purpose 
bodies,  whether  elective  or  appointive. 

(2)  E.\amples.  The  provisions  of  this 
paragraph  (b)  are  illustrated  by  the 
following  examples: 

Example  I.  Taxpayer Ps employw.  A.  is 
assigned  to  approach  members  of  Congress  to 
gHin  tiiPir  supjxirt  for  a  pending  bill.  A  drafts 
and  P  prints  a  ivisition  letter  on  the  bill.  P 
distributes  the  letter  to  menibtT.-;  of  Coiij;r<^ss. 
Addititinally.  .\  personally  contacts  several 
members  of  (i)r!gn'ss  or  their  staffs  to  sfek 
support  for  P's  position  on  the  bill.  The  letter 
and  the  personal  contacts  are  lobbying 
f.onimui'.ications.  Therefore.  P  is  influencing; 
legislation. 

Extuuple  2.  Ta.vpayer  R  is  invited  to 
provide  testimony  at  a  congressional 
oversijiht  hearing  ccneerning  the 
implementiition  of  The  Financi.il  Institutions 
Ki'form.  Recovery,  and  Enforcement  Act  of 
mi)9.  Specifically,  the  hearing  concerns  a 
proposed  rt^gulation  inc:reasing  the  tlin'shold 
value  of  coniinerci.d  and  residential  real 
estate  transhctions  for  which  an  appraisal  by 
a  state  licensed  or  certified  apprtiiser  is 
required.  In  its  testimony.  R  states  tliat  it  is 
in  favor  of  the  proposed  regulation.  Recanse 
K  does  not  refer  to  any  specific  It-iiislation  or 
reflect  a  vierv  on  any  such  legislation.  R  has 
nut  made  a  !obb\  ing  communication. 
Therefore.  R  is  not  influencing  legislation. 

F.\ump\e  3.  State  X  enac  ts  a  statute  that 
requires  the  licensing  of  all  day-care 
providers.  Agency  B  in  State;  X  is  charged 
with  writing  rub^s  to  implement  the  statute 
Aft;'r  the  enactment  of  tne  statute;.  Taxpayer 
S  sends  a  letter  to  .Agency  B  providing 
detailed  proposed  niles  that  S  recommends 
Agency  B  adopt  to  implement  the  statute  on 
licensing  of  day-care  providers.  Because  the 
letter  to  Ageru  y  B  neither  refers  to  nor 
rc^flects  a  view  on  any  specific  legislation,  it 
is  not  a  lobliying  communication.  Therefore. 
S  is  not  inlluencing  legislation. 

Example  4.  Taxpayer  T  proposers  to  a  State 
Park  .Authority  that  it  purchase  a  partic.t-.lar 
tract  of  land  for  a  new  park.  Even  if  T's 
proposal  would  nt>ressarily  n'quirc  the  State 
Park  Authority  eventually  to  seek 
appropriations  to  acquire  the  land  and 
develop  the  new  park.  T  has  not  made  a 
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lobbying  communlLatiun  because  there  has 
been  no  reference  to,  nor  any  view  niflected 
on,  any  specific  legisldtioii.  Therefore.  T's 
proposal  is  not  nifluencing  legislation. 

Exarvple  5.  (i)  T^ixpaver  L'  pr»ipaTt;s  a  pa|)er 
that  asserts  th.^f  l.ick  of  r.ew  capital  is  hurting 
State  X  s  econom  V.  The  paper  incJitates  that 
State  X  resiiJents  eilher  shouiil  invest  more 
in  IochI  bii.sinrsves  nr  increase  their  s-ivirgs 
so  that  funds  wjli  be  available  to  others 
interested  \n  making  investments.  U  forwariis 
a  summjry  of  !Jie  i:npubhshed  pajxrto 
iej^islators  in  State  X  with  a  cover  letter  that 
states  i:i  parf 

Vou  mu-it  !aki'  action  to  iir.prove  the 
availability  of  new  capital  in  the  state. 

(ii)  Because  neither  the  summary  nor  ttie 
cover  letter  refers  to  any  specific  legisl.itive 
proposal,  forwarding  the  summary  to 
ii'gishitors  in  Suite  X  is  not  a  lobbyin.ij 
communicatum.  Therefore,  U  is  not 
influtnting  legislation. 

(iii)  Q.  a  member  of  the  legislature  of  State 
X.  calls  taxpayer  IJ  to  request  a  ci'py  ot  the 
unpublished  paper  from  which  the  sf.-r.mnrx' 
was  prepared.  I'  forwards  the  paper  with  a 
cover  letter  that  simply  refers  to  the  encios»-<i 
materials.  Because  I  I's  letter  to  Q  and  the 
unpublished  paper  do  not  refer  to  any 
specific  legislation  or  rcfl<'ct  a  view  on  any 
such  legislation,  the  letter  is  not  a  lobbying 
communiaitiorj.  Then;fore.  U  is  not 
influencing  legislation. 

Example  H.  (i)  Taxpayer  V  prepares  d  papttr 
that  asserts  that  lack  of  new  capital  is  hurting 
the  national  economy.  The  paper  indicates 
that  lowering  the  capital  gains  rate  would 
increase  the  availability  of  capital  and 
increase  lax  receipts  from  the  capital  gains 
tax.  V  forwards  the  paper  to  its 
repn>sentativcs  in  Congress  with  a  cover 
letter  that  says,  in  part: 

I  urge  you  to  supix)rt  a  rt^duction  in  the 
capital  gains  tax  rate. 

(ii)  V's  communication  is  a  lobbying 
communication  b4.><;ause  it  refers  to  and 
reflects  a  view  on  a  specific  legislative 
proposal  that  V  supports  (i.e..  lowering  the 
capital  gains  ratf ).  Theref(jre,  V  is  influencing 
legislation. 

Exnmpk  7.  Taxpayer  VV,  based  in  State  A. 
notes  in  a  letter  to  a  legislator  of  State  A  fh.it 
State  X  has  passed  a  hill  that  accomplishes 
a  stated  purpose  and  then  siys  that  State  .A 
should  pass  s;ich  a  bill.  No  su(  h  bill  has  bi-en 
introduced  into  the  State  A  iegisl.iture.  The 
communication  is  a  lobbying  cdmmur.icatioii 
because  it  refi>rs  to  and  reflects  a  view  ona 
specific  legislalive  proposal  that  VV  supports. 
Therefore.  VV  is  inflijcm  ing  lfg:';laiion. 

Exiunplc"  H.  [\]  Taxpayer  Y  npn-sonts  citCiS 
fruit  growers.  Y  v>Til(;s  a  l.-tli-r  to  a  S»;natnr 
discussiiii"  how  pestit.ide  U  has  bfinefited 
citrus  frui!  erowers  aMil  disputing  probie.T.s 
linki'd  In  Its  !:.-i;.  The  letter  discus.si;s  a  b.il 
pending  in  Cougr^'ss  and  states  in  p.^rt: 

This  bill  would  prohibit  the  u:«;  of 
pesr!(  ide  O,  If  citrus  growers  an?  unable  to 
u^e  this  ;>s;icide.  tiif-ir  crop  yields  will  be 
snveioly  r»>du',:ed.  leading  to  higher  prices  for 
consumers  and  lower  profits,  even 
banknt)  tcy,  for  growers. 

(ii)  The  communication  is  a  lobbying 
C(jmmi)iiiGition  lM'<;ause  it  refers  to  and 
reflf.  ts  a  view  on  specific  legislation. 
Therefore.  Y  is  influencing  legislation. 


Example  9.  (i)  B,  the  president  of  Taxpayer 
Z,  an  insurance  company,  meets  wiih  Q,  who 
(hairs  the  X  state  legislature's  comrriJtlee 
with  jurisdiction  over  laws  regulating 
in.u;ranco  companies,  to  discuss  the 
possibility  of  legislation  to  add.ess  current 
problems  v-'ith  surplus-line  companies.  B 
.'ecommends  that  li.-gislation  be  iiitn.ii^iced 
that  wi.>uid  create  mirumum  capital  and 
sLirplvT  :i-<pircine;)ls  for  surplus-line 
ccinifianies  and  c:-<Mto  clearer  giiidelii.s 
(  oruM-niiig  the  risks  that  surplus-lir.e 
(.■.)m:viniRS  ciin  insure.  B's  (liscu.>;:;;.}n  with  Q 
is  a  lobbying  commuiucaiion  becaicse  B  refers 
10  am)  reflec  ts  a  view  on  a  spiK^ific  I'-ijislative 
propci.siil  ihnt  Z  supports.  Ther<;fore.  Z  is 
infiiie'icing  legislation 

(\\)  Q  i.s  not  convinced  that  thtf  market  for 
surji'us-line  companies  is  substantial  enough 
to  \^a^■^nt  su<.h  legislation  and  requests  th.it 
B  provide  information  on  the  amount  and 
lye.es  of  risks  covered  by  surpkis-iine 
co:n!)anies.  .\fier  the  meeting.  B  has 
employ<H!S  of  Z  pn>pare  estiniates  of  the 
peir  ('ntage  of  property  and  casualty 
insur.mi  e  risks  handled  by  surplus-line 
companies.  B  sends  the  estimates  with  a 
covr  letter  that  simply  refers  to  the  enr  los»'d 
ma'erials  Although  B"s  follow-up  letter  to  Q 
ddos  not  refer  to  specific  legislation  or  reflect 
a  view  on  such  legislation,  B's  letter  supports 
th.e  views  reflected  in  the  e-irlier 
rotninunication.  Therefore,  the  letter  is  a 
lobbving  communication  and  Z  is 
influencing  legislation. 

(c.)  Purpose  for  engaging  in  an 
niti\ity—{i)  In  general.  The  purpose  or 
purposes  for  which  a  taxpayer  engages 
in  an  activity  are  determined  based  on 
all  tho  fa«:ts  and  circumstances. 

(2)  Multiple  purposes.  If  a  taxpayer 
engng*«  in  an  activity  both  for  the 
purpose  of  making  or  supporting  a 
lobbying  communication  and  for  some 
non-lobbying  purpose,  the  taxpayer 
must  treat  the  activity  as  engaged  in 
partially  for  a  lobbying  purpose  and 
partially  for  a  non-lobbying  purpose. 
This  division  of  the  activity  must  result 
in  a  rea.sonable  allocation  of  co.sts  to 
influencing  legislation.  See  ^  1.182-28 
(iillocation  rules  for  certain 
expenditures  lo  which  section  Ui2(e)(l) 
applies).  A  taxpayer's  treatment  will,  in 
g'TU'ral.  not  result  in  a  reasonable 
allocation  if  it  allocates  to  influencing 
legislation — 

(i)  Only  the  incn-mental  airioiuit  of 
costs  tliat  would  not  have  been  incum-d 
but  for  the  lobbying  purpose;  or 

(ii)  Au  niniiunt  based  on  the  numlwr 
of  purposes  for  engni;ing  in  that  activity 
v\i!hi;ut  regard  to  the  relative 
impo'ljDca)  of  thost}  pnrpo.ses. 

(3)  Freimmption  of  nonlnbt)viti^ 
purpose.  If  an  at;tivity.relating  to  a 

1  ■'hliying  commuaicatinn  is  engaged  in 
fur  .T  liou-lobbying  purpose  prior  to  tho 
first  taxable  year  preceding  the  taxable 
yt'ar  iu  whidi  the  communication  is 
mide.  the  activity  is  presumed  to  be 
eng.igi'd  in  for  all  periods  solely  for  that 


non-lobbying  purpose.  The 
Commissioner  can  rebut  this 
presumption  in  part  by  establishing  ihai 
the  activity  was  also  engaged  in  for  a 
lobbying  purpose.  See  paragrnph  (c){2) 
of  this  .section  relating  to  an  activity 
eugav.ed  in  for  multiple  purposes. 

(4)  Presumpiion  of  Inhhying  purpose 
If  an  activity  relating  to  a  lubbyiug 
cuniniunication  is  engaged  in  during  the 
same  taxable  y.rar  as  the  ccmmunicafmn 
is  m.ide  cr  the  inmiLHiiatcly  preceding 
taxable  yenr,  and  is  not  within  the 
presumption  in  paragraph  (c)(.3)  of  this 
seilion,  the  activity  is  presumed  to  bo 
engaged  in  for  the  sole  purpose  of 
making  or  supportirg  the  lobbying 
communication.  A  taxpayer  can  rebut 
the  presumption  (in  whole  or  part)  by 
establishing  that  the  activity  was 
engaged  in  (entirely  or  partially)  for  a 
non-lobbying  purpose.  See  paragraph 
(c)(2)  of  this  section  relating  to  an 
activity  engaged  in  for  multiple 
purposes.  If,  during  the  same  taxable 
year,  the  taxpayer  commences  an 
afiivity  that  relates  directly  to  the 
subject  matter  of  .specific  legislation 
(then  in  existence)  and  makes  a 
lobbying  communication  with  resped  to 
that  legislation,  it  is  expei;ted  that  the 
taxpayer  generally  will  be  unable  to 
rebut  the  presumption. 

(5)  Activities  treated  as  having  no 
purpose  to  influence  legislation  A 
taxpayer  that  engages  in  any  of  the 
following  activities  is  treated  as  having 
done  so  without  a  purpose  of  making  or 
supporting  a  lobbying  communication— 

(i)  Prior  to  evidencing  a  purpose  to 
influence  any  specific  legislation 
rrjferred  to  in  this  paragraph  (c)(5)(i)  [.\) 
or  (B)  (or  similar  legislation)— 

(A)  Determining  the  existence  or 
procedural  status  of  specific  legislation, 
or  the  time,  place,  and  subject  of  any 
heariiie  to  be  held  by  a  hfgislative  body 
with  respc'':t  to  specific  legislation;  or 

(B)  Preparing  routine,  brief  summaries 
of  the  provisions  of  specific  legislation. 

(ii)  Perfonning  an  a<:t!vity  for 
purpose."  of  complying  with  the 
ri-quireir.enls  of  any  law, 

(iii)  Reading  any  general  circulation 
publication.^  or  viewing  or  li.stt;ning  to 
other  r.ia.ss  media  comuiunications 
avail.ible  to  the  general  public. 

(())  Examples.  1  he  provisions  of  this 
paragrapn  (c)  are  illustrated  by  the 
following  examples: 

ii\>irnple  J.  In  199,'>.  AgencA'  F  issues 
prr)iK,se.l  r<-ealations  relating  to  the  business 
of  Taxpayer  VV,  a  <  alend.ir  yi;ar  taxpayer. 
Ihere  is  no  specific  legi.>-li!lioii  dviting  19;)5 
thai  is  similar  to  the  regulatory  projxjsal.  W 
uadertakes  a  .tiuly  of  liie  impai  t  of  the 
pro()os.':(l  rf^ulations  on  its  business.  VV 
incorpoH'tes  the  results  of  that  study  in 
ciimments  .sent  to  Agency  F  in  1 WS  In  19<»fi. 
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legislBtion  is  intrcxiuced  in  Congress  that  is 
simiJar  to  the  regulator)-  proposal.  W  writes 
a  let|er  to  Senator  P  stating  that  it  opposes 
the  proposed  legislation.  With  the  letter.  W 
encloses  a  copy  of  the  comments  it  sent  to 
Agejicy  F  Ws  letter  to  Senator  P  refers  to 
and  reflects  a  view  on  specific  legislation  and 
therefore  is  a  lobbying  communication. 
Because  W  used  the  results  of  its  study  of  the 
impitt  of  the  proposed  regulations  in  its 
letter  to  Senator  P  in  the  taxable  year 
following  the  taxable  year  the  study  was 
conducted,  it  is  presumed  under  paragraph 
(c)(4Jl  of  this  section  that  W  engaged  in  the 
study  for  the  sole  purpose  of  making  or 
supporting  that  lobbying  communication 
BdsaJ  on  these  facts,  however.  W  can  rebut 
the  ^resumption  entirely  by  showing  that  its 
sf>le|jjurpose  for  undertaking  the  study  was 
to  ciirment  on  the  proposetl  regulations. 

Example  2.  In  the  ordinary  course  ot  its 
business.  Taxpayer  Y,  a  calendar  year 
manufdcniring  company,  regularly  keeps 
records  of  electricity  consumption  in  its 
niaiiifacturing  process.  Y  has  kept  such 
records  since  1970.  the  year  in  which  Y 
began  business,  in  order  to  track  t.he  cost  of 
Its  raanufacturing  process.  In  1995.  the 
govdttior  of  State  Q  proposes  a  budget  thai 
incliiries  a  sales  tax  on  electricity  Using  its 
recof-ds  of  electricity  consumption.  Y 
estimates  the  additional  costs  that  the  budget 
proposal  would  impose  upon  its  business.  In 
the  iame  year,  Y  writes  to  merr;b<;rs  of  the 
statfl  legislature  and  explains  that  it  opposr-s 
the  increased  sales  tax.  in  its  letter.  Y 
inclJides  its  estimate  of  the  costs  that  the 
salef  lax  would  imp<ise  on  its  business.  The 
lette^  is  a  lobbying  communication  (because 
it  n^fers  to  and  reflects  a  view  cm  specific 
legislation,  the  governor's  proposed  budget) 
Both  the  recordkeeping  activities  and  the 
activity  of  estimating  additional  costs  under 
the  ])toposed  sales  tax  relate  to  the  lobbying 
comnaunication  because  Y  used  the  records 
to  maike  the  estimates,  and  Y  used  the 
estirUites  in  its  opposition  to  the  governor's 
proposal.  However.  Y  had  a  non-lobbying 
pur{  0se  for  keeping  the  records  and  engaged 
in  tf  Ht  activity  prior  to  the  first  taxable  year 
precPtiing  the  taxable  year  in  which  it  made 
the  lubbying  communication.  Therefore, 
undcf  paragraph  |cM3)  of  this  section,  it  is 
pmsHTii-d  that  Y  kept  these  records  solely  for 
a  non-lcibbying  purpose  during  all  perimls 
Basf  (J  on  these  facts,  the  Com.missioner 
canr  ot  rebut  the  presumption.  In  contrast,  it 
is  pr!«;umed.  under  paragraph  (c)(-i)  of  this 
section,  that  Y  estimated  the  additional  costs 
it  would  incur  under  the  proposal  solely  to 
mak'or  support  tlie  lobbying 
com  Tlunication.  because  the  ac  tivity 
torn  TJenced  in  the  same  taxable  year  as  the 
lol>b^ing  a>mmuni(ati()n  was  made.  Based 
on  tli<s<;  facts.  l)ocause  Y  estimattni  its 
additional  costs  under  the  budget  proposal  to 
siipf  ()rt  the  lobbying  communiuition.  Y 
canrqt  rebut  the  presumption  as  it  relates  to 
this  It  tivity. 

Example  3.  In  1M5.  a  .Senator  in  the  St.ite 
Q  lenlslature  announces  her  intention  to 
ii-iln  ducc  legislation  to  requm-  health 
insu  -irs  to  cover  a  particular  m(  diral 
priHir-llure  in  all  policies  sold  in  the  state 
■[€i)i;iayer  Y.  a  calendar  year  taxpayer,  has 
(!:[!(■  rent  policies  fur  two  groups  of 
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employees,  one  of  which  covers  the 
procedure  and  one  of  which  does  not.  After 
the  bill  is  introduced.  Y's  legislative  affairs 
staff  asks  Y's  human  resources  staff  to  track 
claims  for  the  procedure  that  are  allowed,  in 
order  to  estimate  the  additional  cost  of 
requiring  the  coverage  under  both  policies.  In 
1996.  Y's  legislative  affairs  staff  prepares  a 
study  estimating  Y's  increased  cx>sts  based  on 
the  results  of  tracking,  in  1995.  the  claims 
made.  Also  in  1996.  Y  WTites  to  members  of 
the  slate  legislature  and  explains  that  it 
opposes  the  proposed  change  in  insurance 
coverage  based  on  the  study.  The  letter  is  a 
lobbying  communication  (because  it  refers  to 
and  reflects  a  view  cm  specific  legislation). 
Both  the  acti\ity  of  tracking  the  claims  and 
the  activity  of  estim.ating  Y's  additional  costs 
under  the  proposetf  legislation  relate  to  the 
lobbying  communication  Uv-auM^  they  are 
used  to  suppcvrt  that  communication.  It  is 
picsiimecf.  under  paragraph  (c)(4)  of  this 
section,  that  Y  engaged  in  199b  in  the  activity 
of  estimating  the  additional  costs  it  would 
incur  imder  (he  proposal  soldy  to  make  or 
support  the  lobbying  communication, 
because  the  activity  commenced  in  the  same 
taxable  yc  ar  as  the  lobbying  communication. 
Based  on  these  facts.  Y  cannot  rebut  the 
presumption  as  it  relates  to  this  activity. 
Further,  because  Y  did  not  regularly  track 
these  claims  befon>  1995.  it  is  presumed, 
under  paragraph  (c)(4)  of  this  section,  that  Y 
engaged  in  1995  in  the  activity  of  tracking 
these  claims  solely  to  make  or  support  the 
lobbying  communication.  Based  on  these 
facts,  because  Y  tracked  these  claims  to 
support  the  lobbying  communioition.  Y 
cannot  rebut  the  presumption. 

Example  4  After  sc>veral  years  of 
developmental  vi-ork  under  various  contracts. 
in  1997.  Taxpayer  A.  a  calendar  year 
aerospac  e  company,  contracts  with  the 
Department  of  Defense  (DOD)  to  produce  a 
prototype  of  a  new  generation  military 
aire  raft.  A  is  aware  that  Df)D  will  be  able  to 
fund  the  contract  only  if  Congress 
apprcipriates  an  amount  for  that  purpose  in 
the  upcoming  appropriations  process.  In 
1998.  A  conducts  simulation  tests  of  the 
aircraft  and  re\ises  the  specifications  of  the 
aircraft's  expe(  ted  performance  capabilities, 
as  rec)uin-d  unt^er  the  contract.  A  submits  the 
results  uf  the  tt  sts  and  the  revi.sed 
specifications  to  DOD.  In  1999.  (xingress 
considers  legislation  to  appropriate  funds  for 
the  contract.  In  that  connection,  A 
summarizes  the  results  of  thf?  simulation  tests 
and  c>f  the  aircraft's  expected  performance 
capabilities,  and  submits  the  summary  to 
interestcnf  members  of  Congress  with  a  co\Tr 
letter  that  encourages  them  to  support 
appropriations  of  hinds  for  the  contract.  The 
Ictti-r  IS  a  lobbyiii;;commMnitation  (becuiuse 
it  refers  to  sf)ecific  legislation  (i.e.. 
appropriations)  and  requests  p.issage).  The 
described  ac tnilies  in  1998  and  l'^99  n^late 
to  that  lobbying  communication  and. 
therefore,  are  presumed,  under  parag-nph 
(i  114)  of  this  se!  tion,  to  be  for  the  sole 
purposf-  of  making  or  supporting  that 
communicafion.  Based  on  these  fac  ts.  A 
cannot  rebut  the  prc«iiimption  as  it  relates  to 
the  summary  piejiared  specifically  for  that 
communication.  However,  liecaus*'  A 
(onduc:ted  the  tests  and  n'vised  the 


specifications  to  comply  with  its  production 
contract  with  DOD.  A  can  rebut  the 
presumption  as  it  relates  to  those  activities. 

Example  5  C.  president  of  Taxpayer  W. 
travels  to  the  state  capital  to  attend  a  tuo-day 
conference  on  new  manufacturmg  proccss»>s 
C  plans  to  spend  a  third  day  in  the  capital 
meeting  with  state  legislators  to  explain  why 
\V  opposes  a  pending  bill  unreldted  to  the 
subject  of  the  conference.  C's  staff  prepares 
a  briefing  imak  on  the  pending  bill  for  C's  use 
in  meetings  with  the  state  legislators. 
Because  tlie  meetings  with  the  li;gislators  will 
be  lobbying  communications  (Inxiause  C  will 
refer  to  and  reflecjt  a  view  on  specific 
legislation).  C's  travel  and  the  preparation  of 
tt:e  briefing  book  arc  presume<i  to  be  solely 
for  the  pur(xisf  of  making  or  supporting  the 
lobbying  communications.  Based  on  these 
facts.  \V  cannot  rebut  the  presumption  as  it 
relates  to  the  preparation  of  the  briefing  b<x)k. 
but  can  partially  rebut  the  presumption  as  it 
relates  to  C's  travel  by  demonstrating  that  the 
travel  was  engaged  in  both  for  lobbying  and 
non-lobbying  purposes.  As  a  result,  under 
paiagrapii  (c)(2)  of  this  s<"ction.  VV  must 
reasonably  allucate  C's  travel  betwwn 
attending  the  cx)nferenc;e  and  meeting  with 
the  staff  lt>;islators. 

Example  6  In  1995.  Taxpayer  F  comments 
on  proposed  EPA  regulations  and 
successfully  contests  their  validity  on 
constitutional  grounds  in  litigation.  Jn  1997, 
Senattir  N  introduces  environmental 
legislation,  which  F  believes  to  be 
unconstitutional  on  the  same  grounds  as  the 
previously  propo.sed  and  defeated 
regulations.  F  sends  some  of  the  documents 
it  preparwl  in  1995  to  Senator  Ns  staff  with 
a  cover  letter  indicating  that  F  opposes  the 
environmental  legislation.  The  letter  to 
Senator  N  refers  to  and  reflects  a  view  on 
specific  legislation  and  thus  is  a  lobbying 
communic:ation.  F  engaged  in  the  activity  of 
preparing  the  documents,  however,  for  a  non- 
lobbying  purpose  prior  to  the  first  taxable 
year  preceding  the  taxable  year  in  which  the 
lobbying  communication  was  made. 
Therefore,  under  paragraph  (c)(3)  of  this 
sc^ction.  it  is  presumed  that  the  dcK  iiment 
preparation  was  engaged  in  solely  for  a  non- 
lobbying  purfxise.  Bastd  on  these  facts,  the 
C;ommissioner  cannot  rebut  that 
presumption. 

Example  7  On  February  1.  1995.  a  biH  is 
intrcxiuced  in  Qmgress  that  would  affect 
Ckimpany  E.  a  calendar  year  taxpayer. 
Employees  in  E's  legislative  affairs 
department,  as  is  customary,  prepare  a  brief 
summary  of  the  bill  and  periodically  confinn 
the  procediir.il  status  of  the  bill  through 
conversations  with  employees  and  memlMTs 
of  Cxingress  0:i  March  31.  1995.  the  head  of 
E's  Icrgislative  affiirs  di^partment  merts  with 
Es  President  to  n-quest  that  B.  a  chemist, 
temporarily  help  the  legisl.itive  affairs 
department  anal>  te  the  bill.  The  President 
agrees,  and  suggests  that  B  also  be  assigned 
to  (Ifiift  a  jH.sition  letti^r  in  opposition  to  the 
bill.  Employees  of  the  legislative  affairs 
department  continue  to  confinn  peri(Klic:ally    . 
Ilie  prcKediiral  status  of  the  bill.  On  Octobc;r 
31.  1995.  B's  position  lettc-r  in  opposition  to 
the  bill  is  delivered  to  memtx'rs  of  Congress 
B's  letter  is  a  lobbying  communication 
because  it  refers  to  and  reflects  a  view  on 
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specific  legislation.  Under  paragraph  {c)(5)(i) 
of  this  section,  the  assignment  of  B  to  assist 
the  legislative  affairs  department  in  analyzing 
the  bill  and  in  drafting  a  position  letter  in 
opposition  to  the  bill  evidences  a  purpose  to 
influence  legislation.  Based  on  these  facts, 
neither  the  activity  of  periodically 
confirming  the  procedural  status  of  the  bill 
nor  the  activity  of  preparing  the  routine,  brief 
summary  of  the  bill  before  March  31 
constitutes  influencing  legislation.  With 
respect  to  periodically  confirming  the 
procedural  status  of  the  bill  on  or  after  March 
31,  it  is  presumed,  under  paragraph  (f.)(4)  of 
this  section,  that  E  engaged  in  the  activity 
solely  to  make  or  support  the  lobbying 
communication  because  the  activity 
commenced  in  the  same  taxable  year  as  the 
lobbying  communication.  These  facts 
indicate  that  after  March  31,  E  determined 
the  procedural  status  of  the  bill  for  the 
purpose  of  supporting  the  lobbying 
communication  by  B  and,  accordinglv,  E 
cannot  rebut  the  presumption  as  it  relates  to 
this  activity. 

Example  8.  Taxpayer  Z  prepares  a  report 
that  it  is  required  by  state  law  to  submit  to 
a  state  corporation  commission.  Z  sends  a 
copy  of  the  report  to  its  delegate  in  the  state 
legislature  along  with  the  taxpayer's  letter 
opposing  a  bill  that  would  increa.se  the  state 
.sales  ta.x.  Even  though  the  letter  to  the 
delegate  is  a  lobbying  conununication 
(because  it  refnrs  to,  and  reflects  a  view  on, 
specific  legislation),  under  paragraph 
(c)(5)(ii)  of  this  section,  the  preparation  of  the 
report  docs  not  constitute  infiuene  iiig 
legislation. 

Exampip  9.  Taxpayer  Y  purchases  an 
annual  subscription  to  a  commercial,  general 
circulation  newsletter  that  provides 
legislative  updates  on  proposed  tax 
legislation.  Employees  in  Y's  legislative 
affairs  department  read  the  newsletter  in 
order  to  keep  abreast  of  legislative 
developments.  Even  if  Y  attempts  to 
influence  legislation  that  is  identified  and 
tracked  in  the  newsletter,  under  paragraph 
(c)(5)(iii)  of  this  section,  the  time  spent  bv 
employees  of  Y  reading  the  newsletter  does 
not  constitute  influencing  legislation. 

(d)  Special  imputation  rule.  If  one 
taxpayer,  for  the  purpose  of  making  or 
supporting  a  lobbying  communication, 
uses  the  services  or  fatalities  of  a  second 
taxpayer  and  does  not  compen.sate  the 
second  taxpayer  for  the  full  cost  of  the 
.services  or  facilities,  the  purpose  and 
actions  of  the  first  taxpayer  are  imputed 
to  the  second  taxpayer,  thus,  for 
example,  if  a  trade  association  uses  the 
services  of  a  member's  employee,  at  no 
cost  to  the  association,  to  conduct 
research  or  similar  activities  to  support 
the  trade  association's  iobbving 
communication,  the  trade  association's 
purpose  and  actions  are  imputed  to  the 
member.  As  a  result,  the  member  is 
treated  as  influencing  legislation  with 
respect  to  the  employee's  work  in 
support  of  the  trade  asso<:iation's 
lobbying  communication. 

[e]  Anti-avoidance  rule.  If  a  taxpayer, 
alone  or  in  coordination  with  one  or 


more  other  taxpayers,  purposely 
structures  its  attempts  to  influence 
legislation  to  achieve  results  that  are 
unreasonable  in  light  of  the  purposes  of 
section  162(e)  and  section  6033(e),  the 
Commissioner  can  take  such  steps  as  are 
appropriate  to  achieve  reasonable 
results  consistent  with  the  purposes  of 
section  162(e),  section  6033(e),  and  this 
section. 

(f)  Effective  date.  This  section  is 
effective  for  amounts  paid  or  incurred 
on  or  after  May  13,  1994.  Taxpayers 
must  adopt  a  reasonable  interpretation 
of  section  162(e)(1)(A)  for  amounts  paid 
or  incurred  prior  to  this  date. 

Par.  3.  In  §  1,162-20,  paragraph  (c)(5) 
is  added  to  read  as  follows: 

§  1.162-20    Expenditures  attributable  to 
lobbying,  political  campaigns,  attempts  to 
influence  legislation,  etc..  and  certain 
advertising. 

•         *         *         *         • 

(c)*    *   • 

(5)  Expenses  paid  or  incurred  after 
December  31.  1993,  in  connection  with 
influencing  legislation  othrr  than 
certain  local  legislation.  The  provisions 
of  paragraphs  (c)(1)  through  (c)(3)  of  this 
.section  are  superseded  for  expenses 
paid  or  incurred  after  December  31, 
1993,  in  connedion  with  influencing 
legislation  (other  than  certain  local 
legislation)  to  the  extent  inconsistent 
with  section  162(e)(1)(A)  (as  limited  by 
section  162(e)(2))  and  §§  1.162-20T(d)' 
and  1.162-29. 
Margaret  Milner  Richardson. 
Commissioner  of  Internal  Revenue. 
IFKDoc.  94-11613  Filed  .S-10-94;  11:23  am] 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1609 

Guidelines  on  Harassment  Based  on 
Race,  Color,  Religion,  Gender,  National 
Origin,  Age,  or  Disability 

AGENCY:  Equal  Employment 
Opportunity  Commission  (EEOC). 
ACTION:  Proposed  rule;  extension  of 
comment  period, 

SUMMARY:  The  period  for  commenting 
on  the  proposed  guidelines  on 
harassment  based  on  race,  color, 
religion,  national  origin,  age,  or 
disability  (58  FR  51266,  October  1, 
1993)  has  been  extended  to  June  13, 
1994.  After  the  comment  period  closed, 
the  Commission  received  numerous 
comments  and  requests  by  individuals 
to  submit  comments.  Since  the 
Commission  has  informally  bet;n 
accepting  and  reviewing  comments  and 


letters  received  after  the  comment 
period  officially  closed,  it  has  thus 
decided  to  formally  extend  the  comment 
period  in  order  to  give  all  patsies  an 
opportunity  to  express  their  views. 
DATES:  Comments  must  be  received  by 
June  13.  1994. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Office  of  the  Executive 
Secretariat.  EEOC,  10th  Floor,  1801  L 
Street.  NVV.,  Washington.  DC  20507. 
Copies  of  comments  submitted  by  the 
public  will  be  available  for  review  at  the 
Commission's  library,  room  6502.  1801 
L  Street.  N\V..  Washington.  DC.  between 
the  hours  of  9:30  a.m.  and  5  p.m.  Copies 
of  the  notice  of  proposed  rulemaking  are 
available  in  the  following  alternative 
formats:  Large  print,  braille,  electronic 
file  on  computer  disk,  and  audio  tape. 
Copies  may  be  obtained  from  the  Office 
of  Equal  Employment  Opportunitv  by 
calling  (202)  663-4895  (voice)  or  (202) 
663-4399  (TDD). 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  M.  Thornton.  Acting  Legal 
Counsel,  or  Dianna  B.  Johnston, 
Assistant  Legal  Counsel,  Office  of  Legal 
Counsiel.  EEOC  1801  L  Street.  NW.. 
Washington.  DC  20507;  telephone  (202) 
663-4679  (voice)  or (202) 663-7026 
(TDD). 

Tony  E.  Gallegos, 

Chairman.  Equal  Employment  Opportunitv 
Commission. 

[FR  Doc.  94-11707  Filed  5-12-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  906 

Colorado  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  nile;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  a  proposed  amendnunt  to  the 
Colorado  permanent  regulatory  program 
(hereinafter,  the  "Colorado  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
propo.sed  amendment  consists  of 
revisions  to  the  Colorado  rules 
pertaining  to  bonding  of  surface  coal 
mining  and  reclamation  operations  and 
revegetation  success  criteria  for  areas  to 
be  developed  for  industrial,  commen.i.il. 
or  residential  use. 
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The  amendment  is  intended  to  revise 
the  Colorado  program  to  be  consistent 
with  the  corresponding  Federal 
regulations,  clarify  ambiguities,  and 
improve  oj>erational  efficiency. 
DATES:  Written  comments  must  be 
received  by  4  p.m..  m.d.t.  June  13.  1994. 
If  requested,  a  public  hearing  on  the 
proposed  amendment  will  be  held  on 
June  7,  1994.  Requests  to  present  oral 
lestiroony  at  the  hearing  must  be 
received  by  4  p.m..  m.d.t.  on  May  31. 
1994.  Any  disabled  individual  who  has 
a  need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Thomas 
E.  Ehmett  at  the  address  listed  below. 
Copies  of  the  Colorado  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  bf  the  proposed  amendment  by 
contacting  OSM's  Albuquerque  Field 
Office. 

Thomas  E.  Ehmett.  Acting  Director. 
Albuquerque  Field  Office.  Office  of 
Surface  Mining  Reclamation  STnd 
Enforcement.  505  Marquette  Avenue, 
NW..  suite  1200.  Albuquerque.  NM 
87102,  Telephone:  (505)  766-1486. 
Colorado  Division  of  Minerals  and 
Geology,  Department  of  Natural 
Resources.  215  Centennial  Building. 
1313  Sherman  Street.  Denver, 
Colorado  80203,  Telephone:  (3031 
866-3567. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Ehmett.  Telephone:  (505) 
766-1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Colorado  Program 

On  December  15.  1980.  the  Secretar\ 
of  the  Interior  conditionally  approved 
the  Colorado  program.  General 
background  information  on  the 
Colorado  program,  including  the 
Secreitary's  findings,  the  disposition  of 
comr^ients.  and  the  conditions  of 
approval  of  the  Colorado  program  can 
be  found  in  the  December  15.  1980. 
Federal  Register  (46  FR  5899). 
Subs^uent  actions  concerning 
Coloiiado's  program  and  program 
amendments  can  be  found  at  30  CFR 
906.  ih.  906.16.  and  906.30. 

II.  Proposed  Amendment 

By  jletter  dated  April  18.  1994. 
Colorado  submitted  the  proposed 
iinierwiment  to  its  program  pursuant  to 


SMCRA  (administrative  record  No.  GO- 
BI 1).  Colorado  submitted  the  proposed 
amendment  in  response  to  the  May  7. 
1986.  and  March  22. 1990.  letters 
(administrative  record  Nos.  CO-282  and 
CO-196)  that  OSM  sent  to  Colorado  in 
accordance  with  30  CFR  732.17(c).  and 
at  its  own  initiative.  The  provisions  of 
2  Code  of  Colorado  Regulations  407-2. 
the  rules  and  regulations  of  the 
Colorado  Mined  Land  Reclamation 
Board,  that  Colorado  proposes  to  amend 
are:  Rule  1.04.  definitions;  Rule  3.02. 
performance  bond  requirements  for 
surface  coal  mining  and  reclamation 
operations;  Rule  3.03.  release  of 
performance  bonds;  Rule  3.06.  special 
bonding  requirements  for  construction 
of  mine  drainage  control  facilities;  and 
Rule  4.15.10.  revegetation  success 
criteria  for  areas  to  be  developed  for 
industrial,  commercial,  or  residential 
use. 

Specifically,  Colorado  proposes  the 
following  changes  to  the  previsions  of 
its  rules  at; 

Rule  1.04(25).  revising  the  definition 
of  "collateral  bond"  to:  (1)  Require  that 
a  deposit  of  cash,  used  as  support  for 
the  bond,  be  made  in  a  Federally 
insured  orequivalently  protected 
account.  (2)  require  that  a  negotiable 
bond  of  any  political  subdivision  of  the 
State,  used  as  support  for  the  bond,  be 
endorsed  to  the  order  of  the  State,  and 
(3)  deleting  language  allowing  the  use  of 
a  perfected  first-lien  security  interest  in 
real  property  located  in  the  Slate  as 
support  for  the  bond; 

Rule  1.04(116),  deleting  the  definition 
of  "self-bond"  in  order  to  disallow  the 
use  of  self-bonds; 

Rule  3.02.1(4).  revising  the  reference 
for  the  term  of  bond  liability  from  Rule 
3.02.3(2)  to  Rule  3.03.3.  and  deleting  the 
last  sentence,  which  extends  liability  to 
all  lands  outside  the  permit  area  that  are 
disturbed  by  surface  coal  mining 
operations; 

Rule  3.02.1(7).  deleting  the  e.vemption 
for  bond  liability  of  third  party  actions 
that  are  beyor.d  the  control  of  the 
permittee,  and  adding  language  to:  (1) 
Require,  when  an  alternative 
postmining  land  use  of  industrial, 
commercial,  or  residential  is  approved, 
a  bond  sufficient  to  cover  reclamation  to 
the  premining  land  use.  and  (2)  exempt 
the  permittee  from  implementation  of 
an  alternative  postmining  land  use 
approved  under  Rule  4.16.3  that  is 
beyond  the  control  of  the  permittee; 

Rule  3.02. 2(4)(h), -revising  the 
requirement  for  a  written  proposed 
decision  regarding  the  bond  amount  so 
that  it  is  issued  whenever  the  bond 
amount  is  adjusted  rather  than 
increased; 


Rule  3.02.2(4)(d),  revising  the  reasons 
for  which  a  permittee  may  request  a 
reduction  in  bond  amount,  adding  a 
requirement  that  the  request  and 
demonstration  for  a  reduction  in  bond 
amount  must  be  submitted  in  the  form 
of  an  application  for  either  a  permit  or 
technical  revision,  and  clarifying  that  a 
request  for  bond  reduction  under  this 
rule  could  not  be  based  on  reclamation 
performed  and  that  such  requests  for 
bond  release  must  be  made  under  Rule 
3.03; 

Rule  3.02.3(2)(c).  adding  a  new 
provision  to  require  that  the  minimum 
bond  liability  period  for  lands  with  an 
approved  industrial,  commercial,  or 
residential  postmining  land  use 
continue  until  compliance  with  the 
revegetation  requirements  of  either  Rule 
4.15.10(2)  or  Rule  4.1^.10(3)  has  been 
demonstrated,  and  recodifying  existing 
subparagraphs  (c)  and  (d)  as  (d)  and  (e); 

Rule  3.02.4(l)(b)'.  deleting  the 
allowance  of  a  perfected  first-lien 
security  interest  in  real  property  located 
in  the  State  to  be  used  as  a  collateral 
bond; 

Rule  3.02.4(l)(c),  deleting  the 
allowance  of  the  use  of  self-bonds  as  an 
acceptable  surety,  and  recodify  existing 
subparagraphs  (d)  and  (e)  as  (c)  and  (d); 

Rule  3.02.4(2)(b)(i)(A).  revising  the 
conditions  for  surety  bonds  to;  (1)  Allow 
cancellation  by  the  surety  of  bond 
coverage  for  permitted  lands  that  have 
not  been  disturbed  only  after  prior 
consent  of  the  Division  of  Minerals  and 
Geology  (Division),  and  (2)  require  that 
the  Division  advise  the  surety  company 
whether  the  bond  may  be  cancelled 
within  30  days  after  receipt  of  the  notice 
of  intent  to  cancel; 

Rule  3.02.4(2)(b)(v)(A).  revising  the 
surety's  reporting  requirements  to 
include  any  notice  received  or  action 
filed  alleging  the  insolvency  or 
bankruptcy  of  the  permittee; 

Rule  3.03.4(2){c),  deleting  the 
exemption  for  irrevocable  letters  of 
credit  from  certain  conditions 
applicable  to  collateral  bonds; 

Rule  3.02.4(2)(c)(ii),  revising  the 
method  by  which  the  Division  will 
assess  the  market  value  of  collateral  by 
clarifying  that  it  will  be  adjusted  for 
legal  and  liquidation  fees,  as  well  as 
value  depreciation,  markcjtability,  and 
fluctuations  which  might  affect  ihe  net 
cash  available  to  complete  reclamation. 

Rule  3.02.4(2)((  )(ix).  deleting  the 
entire  rule  concerning  reni  property  in 
order  to  disallow  real  property  to  be 
used  as  a  collateral  bond,  and 
recodifying  existing  subparagraph  (x)  as 
(ix); 

Rule  3.02.4(2)(d)(i).  revising  the 
requirement  that  an  irrev(M;abIe  letter  ot 
credit  can  only  be  issued  by  a  bank 
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authorized  to  do  business  in  the  United 
States  to  specify  that  the  bank  must  be 
located  in  Colorado; 

Rule  3.02.4{2)(d)(vi)(A).  revising  the 
bank's  reporting  requirements  to 
include  any  notice  received  or  action 
filed  alleging  the  insolvency  or 
bankruptcy  of  the  permittee; 

Rule  3.0"2.4(2)(e).  deleting  the  rule 
concerning  the  allowance  for  a  self- 
bond,  and  recodifying  existing 
subparagraph  (0  as  (e); 

Rule  3.03.1(2),  revising  the 
requirement  concerning  the  maximum 
liability  of  a  performance  bond  that  can 
be  released  to  replace  the  term 
"liability"  with  "amount;" 

Rule  3.03.1(2)(b).  revising  the 
requirements  for  release  of  up  to  85 
percent  of  a  performance  bond; 
Rule  3.03.1(3)(d),  revising  the 
restriction  concerning  any  release  of 
bond  liability,  if  such  release  would 
reduce  the  total  remaining  liability  to 
less  than  that  required  for  the  Division 
to  complete  the  approved  reclamation 
plan,  by  replacing  the  term  "liability" 
with  "amount;" 

Rule  3.03.1(3)(e).  revising  the 
requirements  for  a  performance  bond  for 
alternative  postmining  land  uses  to 
specify  that  the  rule  applies  only  to  the 
alternative  postmining  land  uses  of 
industrial,  commercial,  or  residential, 
and  to  require  that  a  bond  shall  be 
maintained  throughout  the  liability 
period  sufficient  to  allow  the  Division  to 
reclaim  the  land  to  the  premining  land 
use  in  the  event  that  the  alternative 
postmining  land  use  is  not  developed 
because  of  bond  forfeiture; 

Rule  3.03.2(l)(b).  revising  the 
requirements  for  the  content  of  the 
public  notice  which  the  permittee  must 
advertise  when  requesting  bond  release 
to  include  the  type  of  bond  filed; 

Rule  3.03.2(2),  revising  the 
requirements  concerning  the  Division's 
evaluation  of  a  bond  release  request  to: 
(1)  Include  a  determination  regarding 
the  probability  of  future,  rather  than 
continued,  pollution  of  surface  or 
subsurface  water,  and  (2)  add  a 
provision  specifying  that  the  Division 
may  arrange  with  the  permittee  to  allow 
access  to  the  permit  area  upon  request 
by  any  person  with  an  interest  in  bond 
release,  for  the  purpose  of  gathering 
information  relevant  to  the  proceeding- 
Rule  3.03.2(4)(c),  revising  the 
requirements  concerning  an  informal 
conference  that  is  held  to  resolve 
written  comments  or  objections  to  a 
bond  release  to  specify  that  the 
conference  must  be  held  by  the  60th  day 
following  the  inspection  and  evaluation 
required  in  Rule  3.03.2(2); 

Rule  3.03.2(5)(a).  revising  the 
requirement  concerning  the  Division's 


responsibility  to  provide  written 
notification  of  its  proposed  decision  on 
a  bond  release  request  to:  (1)  Delete  the 
condition  that  the  notification  is  needed 
only  if  no  informal  conference  is  held, 
(2)  to  require  that  the  notification 
include  the  right  to  request  a  public 
hearing  within  60,  rather  than  30,  days 
after  the  completion  of  the  inspection 
and  evaluation  required  in  Rule 
3.03.3.2(2),  and  (3)  to  delete 
requirement  that  the  request  for  a  public 
hearing  be  made  within  30  days  from 
the  close  of  the  public  comment  period; 

Rule  3.03.2(5)fb),  deleting  in  its 
entirety  the  rule  concerning  the 
Division's  responsibility  to  provide 
written  notification  of  its  proposed 
decision  on  a  bond  release  request 
within  30  days  after  the  conclusion  of 
an  informal  conference,  and  recodifying 
existing  subparagraph  (c)  as  (b); 

Rule  3.06,  deleting  in  its  entirety  the 
rule  concerning  special  bonding 
requirements  for  construction  of  mine 
drainage  control  facilities; 

Rule  4.15.10(2).  revising  the 
requirement  concerning  the 
establishment  of  vegetative  cover  to 
control  erosion  on  areas  to  be  developed 
for  industrial  or  residential  use  to:  (1) 
Apply  also  to  commercial  use,  (2) 
require  that  the  vegetation  be 
established  within  2  years  after  the 
completion  of  regrading  or  within  2 
years  after  approval  of  such  use, 
whichever  is  later,  and  (3)  state  that 
final  bond  release  shall  not  occur  prior 
to  satisfactory  cover  establishment;  and 

Rule  4.15.10(3),  addition  of  a  new  rule 
that  allows  a  waiver  from  the 
revegetation  requirements  of  Rule 
4.15.10(2)  for  mine  support  facilities 
located  within  areas  where  the 
premining  and  postmining  land  uses  are 
industrial  or  commercial,  if  the  waiver 
is  requested  in  writing  by  the  landowner 
and  the  Division  determines  that 
revegetation  is  not  necessary  to  control 
erosion. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Colorado  program. 

1.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commentor's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 


other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4  p.m.,  m.d.t. 
May,  31,  1994.  The  location  and  time  of 
the  hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appronriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so.  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

IV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
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programs  and  program  amendments 
sir.ce  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
73C.n,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  refjulatory 
programs  and  program  amendments 
submitted  by  t}"ie  States  must  be  based 
solely  on  a  determination  of  wliether  the 
submittal  is  consistent  with  SMCRA  and 
its  iin.plementing  Federal  regulations 
a;;d  whether  the  other  requirements  of 
SO  CFR  parts  730,  731,  and  732  have 
ue-jn  met. 

3. .  \  atlona!  Environmental  Policy  Art 

Uc  environmental  impact  statement  is 
rec  ilired  for  this  rule  since  section 
70::(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
pre  vides  that  agency  decisions  on 
pre  posed  State  regulatory  program 
pr(  visions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 
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his  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507efseq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
sub.stantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

V.  List  of  Subjects  in  30  CFR  Fart  906 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 


Dated:  May  6. 1994. 

Russell  F.  Price. 

Acting  Assistant  Director.  Western  Support 
Center. 

IFR  Doc.  94-11663  Filed  5-12-94;  8:45  am] 
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National  Park  Service 

36  CFR  Part  7 

RIN  1024-AC20 

Grand  Teton  National  Park,  Wyoming 
Mountain  Climbing  and  Winter 
Backcountry  Trip  Regulations 

AGENCY:  National  Park  Str\  ice,  Interior. 
ACTION:  Proposed  rule. 

summary:  The  National  Park  Serv  ice 
(NPS)  proposes  to  eliminate  registration 
and  check  out  requirements  for  climbing 
and  off  trail  travel  above  7.000  ft.,  and 
for  winter  travel  in  Grand  Teton 
National  Park.  Existing  regulations 
requiring  climbers,  off  trail  hikers,  and 
winter  travel  users  to  register  and  check 
out  upon  completion  of  their  activity 
were  intended  primarily  to  provide 
information  necessary  to  initiate  search 
and  rescue  responses.  Actual  experience 
over  the  years  has  shown  that  the 
intended  purpose  of  these  regulations 
has  not  been  achieved.  Nearly  all  search 
and  rescue  responses  are  generated  by 
reports  from  sources  other  than  the 
check  out  system.  Instead  of  aiding 
rescuers,  these  regulations  burden  park 
rangers  with  the  task  of  checking  on 
countless  cases  of  climbers  and 
backpackers  who  failed  to  check  out. 
These  regulations  have  been  enforced 
selectively  for  several  years,  where  local 
climbers  and  guides  have  not  been 
forced  to  register  because  of  an  assumed 
expertise  and  knowledge  of  the  local 
area.  The  deletion  of  these  regulations 
will  not  eliminate  visitor  protection 
services  provided  by  park  personnel. 
DATES:  Written  comments  will  be 
accepted  through  June  13. 1994. 
ADDRESSES:  Comments  should  be 
addressed  to:  Superintendent.  Grand 
Teton  National  Park.  P.O.  Drawer  170. 
Moose.  Wy.  83012. 
FOR  FURTHER  INFORMATION  CONTACT: 
Colin  W.  Campbell,  Law  Enforcement 
Specialist.  Grand  Teton  National  Park, 
Telephone:  307-733-2880. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  existing  National  Park  Service 
(NPS)  special  regulations  that  pertain  to 
mountain  climbing,  o^  trail  travel,  and 
winter  travel  trips  are  codified  at  36 
CFR  7.22  (0  and  (g).  They  require  all 


technical  climbers,  off  trail  travel,  and 
winter  travel  users  to  register  or  check 
in  prior  to  undertaking  these  activities 
and  to  check  out  with  a  ranger  upon 
completion  of  the  activity.  The  original 
intent  was  primarily  to  provide  park 
search  and  rescue  personnel  with  the 
knowledge  that  a  park  user  was  in 
essence  overdue  from  a  potentially 
dangerous  activity.  In  n;ality,  almost  all 
percei\  ed  overdue  parties  concerned 
climbers  and  backcountry  users  failing 
to  properly  check  cut.  In  addition,  the 
vast  majority  of  winter  travelers  either 
ignore  or  do  not  know  of  the 
rL'quiremont  to  register,  and  strict 
enforcement  of  this  regulation  has  not 
been  done  for  several  years.  The  result 
has  been  a  combination  of  nnn- 
coinplianie,  failure  to  check  out,  failure 
to  contact  a  ranger  in  a  timely  manner 
and  wasted  time  and  energy  on  the  part 
of  the  park  staff  administering  the 
system.  After  working  with  these 
restrictions  since  promulgation  it  has 
been  determined  that  they  are  not 
achieving  their  original  purpose  of 
saving  lives  by  alerting  search  and 
rescue  personnel.  In  reality,  almost  ail 
park  search  and  rescue  efforts  are  the 
result  of  initial  reports  by  climbing 
partners,  other  park  backcountry  users, 
friends  or  relatives. 

The  NPS  believes  the  deletion  of  these 
rules  will  make  the  management  of 
mountain  climbing  and  winter 
backcountry  trips  more  consistent  with 
the  practices  of  both  state  and  federal 
agencies  whose  lands  are  contiguous 
with  Grand  Teton  National  Park. 
Overnight  backcountry  trips  will 
continue  to  be  regulated  by  general 
camping  regulations  at  36  CFR  2.10. 

A  voluntary  registration  system  will 
be  available  to  climbers  and 
backcountry  travelers  who  choose  to  use 
it.  The  exchange  of  information  between 
climbers,  off  trail  hikers,  winter 
travelers  and  park  rangers  will  still  be 
available  and  encouraged  without 
mandating  it  through  regulation. 
Furthermore  the  park  staff  will  be 
educating  park  users  to  leave  trip 
information  with  family  or  friends, 
shifting  responsibility  for  trip  planning 
onto  the  park  user. 

Public  Participation 

The  policy  of  the  National  Park 
Service  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments  regarding  this 
proposed  rule  to  the  address  noted  at 
the  beginning  of  this  rulemaking.  The 
Grand  Teton  National  Park  staff  will 
also  be  making  public  notices  in  local 
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papers  and  contacting  representatives  of 
the  local  climbing  community. 

Drafting  Information 

The  primary  authors  of  this  proposed 
rule  are  Colin  W.  Campbell.  Law 
Enforcement  Specialist,  and  Mark  L. 
Magnuson.  Jenny  Lake  Sub-District 
Ranger. 

Paperwork  Reduction  Act 

This  rulemaking  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  Pt  Sfq. 

Compliance  With  Other  Laws 

The  Department  of  the  Interior  has 
determined  that  this  document  will  not 
have  a  significant  ec:onomir  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  fiOl  et  seq.),  because  it  deletes  an 
existing  requiremer.t  and  givos  more 
discretion  to  the  park  visitor. 

The  MPS  has  determined  l!i?it  this 
proposed  rulemaking  will  not  have  a 
significant  effect  on  il.e  quality  of  the 
human  environment,  health  and  safety 
because  it  is  not  expected  to; 

(a)  Increase  public  use  to  the  extent  of 
compromising  tho  nature  and  character 
of  the  a-f-ea  causing  physical  damage  to 
it; 

(b)  Introduce  noncompatible  uses 
which  might  compromise  the  nature 
and  characteristics  of  the  area,  or  cause 
physical  damage  to  it; 

(c)  Conflict  with  adjacent  ownerships 
or  land  uses;  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants. 

Based  on  this  determination,  this 
proposed  rulemaking  is  categorically 
excluded  from  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  by 
Departmental  Regulations  in  516  DM  6 
(49  FR  21438).  As  such,  neither  an 
Environmental  Assessment  nor  an 
-  Environmental  Impact  Statement  has 
been  prepared. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866. 

List  of  Subjects  in  36  CFR  Part  7 

National  parks. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  36  CFR  chapter  I  as 
follows: 

PART  T-SPEOAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  continues  to 
read  as  follows: 


Authority:  16  U.S.C  1,  3.  9a.  460(q). 
462(k);  Sec  7.96  also  issued  under  D.C  Code 
8-137  (1981)  and  D.C  Code  40-721  (1981). 

§7.22    [Amended] 

2.  In  §  7.22.  paragraphs  (f)  and  (g)  are 
removed,  and  paragraphs  (h)  and  (i)  are 
redesignated  paragraphs  (f)  and  (g) 
respectively. 

Dated:  May  23.  1904. 

George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

|FR  Doc  94-11626  Fifed  5-12-94;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[C023-1-5688;  FRL-4884-2] 

Clean  Air  Act  Approval  and 
Promulgation  of  Air  Quality 
Implementation  Plan  Revision  for 
Colorado;  Long-Term  Strategy  Review 
of  Mandatory  Class  I  Federal  Area 
Visibility  Protection 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Long-  Term  Strategy  of 
Colorado's  State  Implementation  Plan 
(SIP)  for  Visibility  Protection,  as 
submitted  by  the  Governor  with  a  letter 
dated  November  18.  1992.  The  revisions 
were  made  to  bring  the  SIP  into 
compliance  with  the  Federal  visibility 
protection  requirements  for  states 
containing  niandatory  Class  I  Federal 
Areas,  and  to  fulfill  requirements  to 
periodically  review  and.  if  necessary, 
revise  the  Long-Term  Strategy  for 
visibility  protection.  EPA  is  also 
proposing  to  correct  its  error  in  a 
previous  action  on  the  State's  Visibility 
protection  provisions. 
DATES:  Comments  on  this  proposed 
a(.tion  must  be  received  in  writing  by 
June  13. 1994. 

ADDRESSES:  Comments  should  be 
addressed  to  Amy  Piatt.  Air  Programs 
Branch.  SIP  Section  (8ART-AP). 
Environmental  Protection  Agency. 
Region  VIII.  999  18th  Street,  suite  500. 
Denver.  Colorado  80202-2405. 

Copies  of  the  State's  submittal  and 
other  information  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations:  Air 
Programs  Branch,  Environmental 
Protection  Agency.  Region  VIII,  999 
18th  Street,  suite  500.  Denver,  Colorado 
80202-2405;  and  Colorado  Department 
of  Health,  Air  Pollution  Control 


Division,  4300  Cherry  Creek  Drive 
South,  Denver.  Colorado  80222-1 530. 
FOR  FURTHER  INFORMATKJH  CONTACT: 
Amy  Piatt,  Air  Programs  Branch, 
Environmental  Protection  Agency, 
Region  VIII,  (303)  293-1769. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Section  169A  of  the  Qean  Air  Act ' 
establishes  as  a  national  goal  the 
prevention  of  any  future,  and  the 
remedying  of  any  existing,  impairment 
of  visibility  in  mandatory  class  I  Federal 
areas  2  which  impairment  results  from 
manmade  air  pollution.  Section  169A 
called  for  EPA  to,  among  other  things, 
issue  regulations  to  assure  reasonable 
progress  toward  meeting  the  National 
goal,  section  169A(a)(4),  including 
requiring  each  State  vdth  a  mandatory 
Class  1  Federal  area  to  revise  its  State 
implementation  plan  (SIP)  to  contain 
such  emission  limits,  schedules  of. 
compliance  and  other  measures  as  may 
be  necessary  to  make  reasonable 
progress  toward  meeting  the  National 
goal.  Section  169A(b)(2). 

EPA  promulgated  regulations  that,  in 
broad  outline,  required  affected  States 
to:  (1)  Coordinate  development  of  SIPs 
with  appropriate  Federal  land  managers; 
(2)  develop  a  program  to  assess  and 
remedy  visibility  impairment  from  new 
and  existing  sources;  and  (3)  develop  a 
long-term  strategy  to  assure  reasonable 
progress  toward  the  National  visibility 
goal.  45  FR  80084  (December  2,  1980) 
(codified  at  40  CFR  51.300-51.307).  The 
regulations  provided  for  the  remedying 
of  visibility  impairment  that  is 
reasonably  attributable  to  a  single 
existing  stationary  facility  or  small 
group  of  existing  stationary  facilities. 
These  reguaitions  required  that  the  SIPs 
provide  for  periodic  review  and 
revisions,  as  appropriate,  of  the  long- 
term  strategy  not  less  frequent  than 
every  three  years,  that  the  review 
profess  include  consultation  with  the 
appropriate  FLMs  and  that  the  State 
report  to  the  public  and  EPA  a  specified 
assessment  of  its  progress  toward  the 
National  goal.  See  40  CFR  51.30e(c). 

On  July  12.  1985  (50  FT?  28544)  and 
November  24.  1987  (52  FR  45132).  EPA 
disapproved  SIPs  of  states  that  failed  to 
comply  with  the  requirements  of,  among 
others,  the  provisions  of  40  CFR  51.302  ' 
(visibility  general  plan  requirements). 


•  The  CJoan  Air  ^a  ("the  Act'T  Is  cod:fipd.  es 
amended,  in  Ihe  U.S.  Code  at  42  U.S.C  7401.  et  smj 

'  Mandatory  class  I  Federal  areas  are  certain 
nalional  parks,  wildernesses  and  International 
parka  described  in  section  162(a).  These  areas  are 
the  respon.iibility  of  "Federal  land  managers" 
(FLAIs).  the  Secretary  of  ihe  department  wiih 
authority  over  such  lands.  See  section  302(i)  of  the 
Act. 
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51.  !05  (visibility  monitoring),  and 
51, 508  (visibility  Long-Term  Strategy). 
Ef  i  I  gIso  incorporated  corresponding 
Ft  c  eral  plans  and  rfgulations  into  the 
SPs  of  these  states  pursuant  to  section, 
11  [(c)(1)  of  the  Act.  The  Governor  of 
Ct !  Drado  submitted  a  SIP  revision  for 
vi:  I  bility  protection  on  December  21. 
1«E  7,  \^hich  met  the  criteria  of  40  CFR 
5iIB02.  51.305.  and  51.306  and 
cohsisted  of  five  major  sections:  existing 
inlpairment.  new  source  review, 
consultation  with  Federal  land 
managers,  monitoring  strategy,  and  the 
long-term  strategy.  EPA  approved  this 
SIP  revision  in  an  August  12. 1988 
Foderal  Register  document  (53  FR 
30428),  and  these  revisions  replaced  the 
Federal  plans  and  regulations  in  the 
Colorado  Visibility  SIP. 

II.  Revisions  Submitted  November  18. 
1992 

At  its  public  hearing  on  August  20, 
1092,  the  Colorado  Air  Quality  Control 
Commission  (AQCO  adopted  revisions 
to  the  Long-Term  Strategy  of  the  Class 
I  Visibility  SIP  and  revisions  concerning 
the  Long-Term  Strategy  in  Commission 
Rttgulation  No.  3.  These  revisions 
require  the  Air  Pollution  Control 
Division  (APCD)  to  review  the  Long- 
Term  Strategy  and  report  on  visibility 
progress  at  regular  intervals.  In  a  letter 
dated  November  18,  1992,  the  Governor 
of  Colorado  submitted  these  revisions  to 
EPA.  These  revisions  were  made  to 
bring  the  plan  into  compliance  with 
Federal  regulation  and  to  fulfill  the 
Fcjderal  and  Colorado  requirements  to 
rejiew  and.  if  necessary,  revise  the 
Ldng-Term  Strategy  at  least  ever>'  three 
vehrs.  This  submittal  updates  the  State's 
Visibility  Long-Term  Strategy  and 
makes  it  consistent  with  P'ederal 
re(|uirements.  Pursuant  to  section 
llD{k)(l)  of  the  Act,  EPA  found  the 
submittal  to  be  complete  and  so  notified 
the  Governor  in  a  letter  dated  January 
15^1993. 

Regulation  No.  3  previously  required 
a  Long-Term  Strategy  review/revision 
report  from  the  APCD  to  the  AQCC 
evtry  three  years  following  the  effective 
date  of  the  regulation  (November  1987). 
The  August  1992  Long-Term  Strategy 
report  was  the  first  to  be  completed  by 
APCD  and,  therefore,  was  behind 
schedule  in  arriving  at  the  AQCC  (i.e., 
it  should  have  been  prepared  by  1990). 
The  purpose  of  the  regulatory  change 
was  to  clarify',  in  light  of  the  delay  in 
submitting  the  initial  report,  when 
subsequent  Long-Term  Strategy  review 
and  revision  report  cycles  would  occur. 
Without  this  regulatory  change,  the  ne.\t 
Long-Term  Strategy  review  would  have 
been  due  September  1993 — 
Approximately  a  year  from  the  adoption 


of  the  Augu.^t  1992  report.  To  adjust  the 
reporting  schedule,  the  regulation  was 
revised.  The  revision  indicates  that  the 
Long-Term  Strategy  report  will  be  made 
available  by  September  1  at  least  every 
Ihird  year  following  the  submittal  of  the 
previous  report.  If  the  proposed 
approval  of  this  revision  is  finalized  by 
EPA,  the  submittal  of  the  ne.xt  report  by 
September  1, 1995  will  be  a  federally- 
enforceable  obligation. 

Regulation  No.  3  was  also  revised  to 
clear  up  a  discrepancy  with  EPA 
requirements  regarding  the  scope  of 
review  of  the  Long-Term  Strategy. 
Among  the  items  indicated  for  review  in 
the  previous  version  of  the  regulation 
was  the  "progress  achieved  in 
developing  the  components  of  the  Long- 
Term  Strategy."  The  State  revised  the 
language  to  indicate  that  the  Long-Term 
Strategy  must  be  reviewed,  among  other 
things,  to  determine  "[tjhe  need  for 
BART  [Best  Available  Retrofit 
Technology)  to  remedy  existing 
impairm.ent  in  an  integral  vista  declared 
since  plan  approval."  This  change 
brings  the  State's  program  into 
conformance  with  EPA  regulations.  See 
40  CFR  51.306(c)(7).  Declaration  of  an 
integral  vista  allows  for  protection  of 
visibility  resources  outside  a  mandatory 
Class  I  area  affecting  views  from  within 
the  area.  See  40  CFR  51.301(n).  The 
State  has  not  identified  any  integral 
vistas  at  this  time,  but  may  do  so  in  the 
future  at  its  discretion. 

Finally,  this  SIP  revision  consists  of 
replacing  the  original  Long-Term 
Strategy  with  the  revised  Long-Term 
Strategy  adopted  by  the  State  in  August. 
1992.  "The  SIP  revisions  address  when 
the  Long-Term  Strategy  review  is  to  be 
completed,  factors  to  be  assessed  in 
periodic  Long-Term  Strategy  reviews, 
and  components  of  the  Long-Term 
Strategy  plan  (e.g.,  existing  impairment, 
prevention  of  future  impairment,  smoke 
management  practices.  Federal  land 
manager  consultation  and 
communication,  and  annual  visibility 
data  reports). 

In  a  February  18. 1993  letter  from 
Doug  Skie.  EPA.  to  Paul  Frohardt, 
APCD.  EPA  requested  additional 
information  to  determine  the 
approvability  of  the  SIP  revisions.  From 
a  technical  standpoint,  EPA  found  the 
Long-Term  Strategy  review  and  report 
complete  and  fully  approvable. 
However,  the  revision  to  the  timing  of 
the  reporting  schedule  raised  some 
concerns.  According  to  Federal 
regulation  (40  CFR  51.306),  "|tlhe  plan 
must  provide  for  periodic  review  and 
revision,  as  appropriate,  of  the  long- 
term  strategy  not  less  frequent  than 
every  three  years."  Colorado's  reviews 
should  have  occurred  in  1990. 1993, 


1996,  and  so  forth.  The  August  20,  1992 
review  and  report  v.  ere  nearly  two  years 
late.  Rather  than  conducting  another 
review  in  1993,  the  revision  changed  the 
schedule  to  provide  for  review  at  least 
every  third  year  follow  ing  the  submittal 
of  the  previous  report.  Therefore,  since 
the  first  report  was  prepared  in  1992. 
the  reviews  would  orxur  in  1992. 1995, 
1998,  and  so  forth.  In  effect,  only  two 
reviews/reports  would  be  submitted  to 
EPA  through  1996,  when  three  reports 
should  have  been  provided. 

Therefore,  the  State  committed  in  a 
March  5. 1993  letter  to  Doug  Skie.  EPA. 
to  prepare  and  submit  a  brief  informal 
status  report  on  the  Long-Term  Strategy 
by  November,  1993.  In  this  way,  the 
State  will  have  provided  three  reports 
through  the  1996  timeframe  (1992.  1993. 
1995).  The  State  fulfilled  its 
commitment  by  submitting  to  EPA  an 
informal  Long-Term  Strategy  status 
report  dated  December  1. 1993. 

The  State  believes  that  the  Long-Term 
Strategy  revisions  to  the  Visibility  SIP 
will  provide  for  continued  Class  I 
visibility  protection  in  Colorado,  as  well 
as  bring  the  SIP  into  conformance  with 
Federal  requirements  for  Long-  Term 
Strategy  review.  This  action  was 
requested  by  the  State  of  Colorado. 

EPA  is  also  proposing,  under  section 
110(k)(6)  of  the  Clean  Air  Act.  to  correct 
the  provision  of  40  CFR  52.344(a) 
("Visibility  protection").  This  provision 
incorrectly  states: 

The  requirements  of  section  169A  of  the 
Clean  .Mr  Act  arc  not  met.  because  the  plan 
does  not  include  approvable  procedures  for 
protection  of  visibility  in  mandatorv'  Class  I 
Federal  areas. 

When  EPA  initially  approved  the 
general  elements  of  Colorado's  visibility 
protection  program  on  August  12.  1988 
(53  FR  30428).  the  State's  visibility  new 
source  review  (NSR)  regulations  had  not 
yet  been  approved.  Therefore,  tiie 
program  disapproval  of  40  CFR 
52.344(a).  quoted  above,  which  had 
been  adopted  on  July  12.  1985  (50  FR 
28544).  was  retained.  Colorado's 
visibility  NSR  regulations  were 
approved  on  December  1. 1988  as  to 
industrial  source  categories  for  which 
EPA  had  approved  Colorado's 
Prevention  of  Significant  Deterioration 
(PSD)  and  nonattainment  NSR  permit 
requirements  (53  FR  48537).  For  other 
sources,  for  which  Colorado  did  not 
have  approved  PSD  and  nonattainment 
NSR  regulations.  EPA  disapproved  the 
State's  visibility  NSR  regulations  and 
continued  to  implement  Federal 
regulations  in  40  CFR  52.26  and  52.28. 
as  incorporated  into  the  Colorado  SIP. 
This  exception  to  approval  is  noted  in 
40  CFR  52.344(b). 
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At  the  time  of  approval  of  the 
visibility  NSR  regulations,  the  provision 
of  40  CI-R  52.344(3),  relating  to  over-all 
program  disapproval,  should  have  been 
revised  to  indirjte  that  Colorado's 
visibility  protection  program  was 
approved,  with  the  exception  of 
visibility  NSR  as  it  applied  to  certain 
industrial  source  categories.  With  this 
nciice,  EPA  proposes  to  correrf  se<:tion 
52.344(a)  to  accurately  reflect  the  status 
of  program  approval  in  Colorado. 

in.  Implications  of  This  Action 

EPA  has  reviewed  the  adequacy  of 
Colorado's  Long-term  strategy  review 
and  revisions  relative  to  its  date  of 
adoption  in  1992.  EPA  is  proposing  to 
approve  Colorado's  revision  to  the  Long- 
Term  Strategy  of  the  Class  I  Visibility 
Protection  SIP,  as  submitted  by  the 
Governor  with  a  letter  dated  November 
18.  1992.  EPA  is  also  proposing  to 
approve  revisions  to  Colorado  AQCC 
Regulation  No.  3  to  bring  it  into 
conformance  with  Federal  requirements 
for  the  Long-Term  Strategy  and  to  revise 
the  reporting  schedule.  EPA  proposes  to 
determine  that  these  revisions  are 
consistent  with  applicable  Federal 
requirements  for  Long-Term  Strategy 
review  under  the  Clean  Air  Act's 
visibility  protection  program  for 
mandatory  Class  I  Federal  Areas. 

EPA  is  also  proposing  to  correct  its 
error  in  failing  to  accurately  reflect 
Colorado's  Visibility  SIP  approval  status 
in  a  previous  action  on  the  State's 
Visibility  protection  provisions. 

IV.  Request  for  Public  Comments 

EPA  is  requesting  comments  on  all 
aspects  of  this  proposal  As  indicated  at 
the  outset  of  this  document.  EPA  will 
consider  any  comments  received  by 
June  13. 1994. 

V.  Executive  Order  (EO)  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4, 1993)),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commujiities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 


(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  Ir.gal  or  pmlicy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rtle 
is  not  a  "signifii-xnt  regulatory  a-.;;icn" 
under  the  terms  of  Executive  Order 
128B6  and  is  therefore  not  subject  to 
O.MB  review. 

VI.  Regulatory  Khrxibility 

Under  the  Rcgubtcry  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  rej;ulatory  flexibility  analysis 
assessing  the  impact  of  any  propos<.'d  or 
final  rule  on  small  entitles.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

Approvals  of  SIP  submittals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A.,  427  U.S.  246,  256-66  (1976);  42 
U.S.C.  7410(a)(2). 

List  of  Subiccts  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations, 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
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Federal  Standards  for  Marine  Tank 
Vessel  Loading  and  Unloading 
Operations  and  National  Emission 
Standards  for  Hszardous  Air  Pc:iutants 
for  Marine  Tank  Vessel  Loading  and 
Unloading  Operations 

AGENCY:  Environmental  Frotecticii 
Agenc:y  (EPA). 

ACTtON:  Notice  of  proposed  n:lem;jkin«.; 
and  nolir^P  of  public  heari.r^.g. 


SUMMARY:  Standards  implonienting  two 
provisions  of  the  Clean  Air  Act  (the  Aa) 
are  being  propo.sed  by  today's  notice. 
One  set  of  <;tnndards  is  proposed  undttr 
section  183(f)  of  the  Act  and  would 
limit  air  emissions  of  volatile  organic 
compounds  (VOC)  and  hazardous  air 
pollutants  (HAP)  from  new  and  existing 
marine  tank  vessel  loading  and 
unloading  operations.  These  standards 
would  require  the  application  of 
reasonably  available  control  technology 
(RACT). 

An  additional  set  of  standards  is 
proposed  under  section  112(d)  of  the 
Act  and  would  limit  air  emissions  of 
HAP  from  new  and  existing  marine  tank 
vessel  loading  and  unloading 
operations.  These  proposed  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  would  require 
existing  and  new  major  sources  to 
control  emissions  using  the  maximum 
achievable  control  technology  (MACT). 
DATES:  Comments:  Comments  must  be 
received  on  or  before  July  18, 1994. 

Public  Hearing:  A  public  hearing  will 
be  held  on  June  15. 1994  beginning  at 
9:30  a.m. 

ADDRESSES:  Comments:  Interested 
parties  may  submit  comments  (in 
duplicate  if  possible)  to:  Air  and 
Puidiation  DorJcet  and  Information 
Center  (6102).  Attention:  Docket  No.  A- 
90-44,  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW..  Washington, 
EX^  20460.  The  Agency  requests  that  a 
separate  copy  also  be  sent  to  the  contact 
person  listed  below. 

Public  Hearing:  The  public  hearing 
will  be  held  at  the  EPA's  Office  of 
Administration  Auditorium,  Research 
Triangle  Park,  North  Carolina.  Persons 
wishing  to  present  oral  testimony 
should  contact  Ms.  Lina  Hanzcly, 
Cliemicals  and  Petroleum  Branch  (MI>- 
13),  U.S.  Environmental  Protet:tion 
Agency.  Research  Triangle  Park.  North 
Carolina  27711.  telephone  number  (919) 
541-5673  by  the  dates  specified  above. 

Technical  Support  Document:  The 
technical  support  document  (TSD)  for 
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the  proposed  standards  may  be  obtained 
from  the  U.S.  Etepartment  of  Commerce, 
Notional  Technical  Information  Service 
(NirS),  Springfield,  Virginia  22161, 
telephone  number  (703)  487^650. 
I|'  ease  refor  to  "Technical  Support 
pcument  fcr  the  Development  of  an 
ffi  nissions  Standard  for  Marine  Vessel 
loading  Operations"  (NTIS  number 
ft!93-793910,  EPA  450/3-92-OOla). 

crtronic  ve:-<;ions  cf  the  TSD  as  v\  ell 
i$  this  proposed  nile  are  available  for 
i^wnload  from  the  EPA's  Teclmclo;jy 
rtansfcr  Network  (TTN),  a  nstwork  of 
alpctronic  bulletin  boards  developed 
ajiid  operated  by  the  Office  of  Air 
"Miality  Planning  and  Standards.  The 
TN  provides  information  and 
tfcfchnology  exchange  in  various  areas  of 

f"  pollution  control.  The  service  is  free, 

xcept  for  the  cost  of  a  phone  call.  Dial 
(919)  541-5742  for  up  to  a  14,400  bits 
per  second  (bps)  modem.  If  more 
itiformation  on  TTN  is  needed  contact 
the  systems  operator  at  (919)  541-5384. 

£>ocAef;  Docket  No.  A-90-^4, 
containing  supporting  information  used 
in  developing  the  proposed  standards,  is 
available  for  public  inspection  and 
copying  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  at  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center,  Waterside  Mall,  room  M-1500. 
Ground  Floor.  401  M  Street,  SW.. 
Washington,  DC  20460.  The  proposed 
regulatory  text  and  other  materials 
related  to  this  rulemaking  are  available 
fdr  review  in  tlie  docket.  A  reasonable 
fee  may  be  charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Markwordt,  Chemicals  and 
Petroleum  Branch,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
number  (919)  541-0837. 

SUPPLEMENTARY  INFORMATION:  The 
information  presented  in  this  preamble 
is  organized  as  follows: 

I.  Background 

A.  History 

B.  Legal  Authority  for  Tank  Vessel 
I  Standards 

C-  Process  Dcscripfion  and  Description  of 
.  Control  Technologies 

II.  Summary  of  the  Pruposod  Standards 
A.  Source  Category  to  be  Regulated 
|B.  Pollutants  to  be  Rogulafcd 

d  Proposed  Standards 
D.  Emisbiun  Points  to  be  Regulated 
8-  Fonnat  for  the  Proposed  Standards 
F.  ( Ajmpliance  Deadline 

.  initial  Performance  Tests 

.  Vessel  Tightness  Testing 
j  Monitoring 
I.  Recordkeeping  and  Rep<jrting 

III.  Rationale 

A.  Selection  of  Affected  Sources 

B.  Selection  of  Pollutants  to  be  Regulated 


C  Selection  of  Basis  and  Level  of  the 
RACT  Standards 

D.  .Selection  of  MACT  Regulator}- 
Approach 

E.  Solection  of  Basis  and  Level  of  Proposed 
MACT  Standards 

P.  S»iiection  of  Format  of  the  Standards 

C.  Selection  of  Test  Methods 

1 1.  Selection  of  Monitoring  and  Ccmpliancc 
Hnd  Performance  Testing  Requirements 

I.  Selection  of  Recordkeeping  and 
Reporting  Requirement^ 

J.  So'ici'atiun  of  Commeius 
IV.  A.lministrative  Requirements 

A.  PaMir  Hearing 

B.  Docket 

(l  Office  of  Management  and  Budget 
R'^views 

D.  Regulatory  Flexibility  Act  Compliance 

The  proposed  regulatory  text  is  not 
included  in  this  Federal  Register  notice, 
but  is  available  in  Docket  No.  A-90-44 
or  by  request  from  the  EPA  contact 
persons  designated  earlier  in  this  notice 
free  of  charge.  The  proposed  regulatory 
language  is  also  available  on  the  EPA's 
Technology  Transfer  Network  (TTN). 
Seo  the  Docket  section  of  this  preamble 
for  more  information  on  accessing  TTN. 

I.  Background 

A.  History 

In  1982,  the  U.S.  Department  of 
Transportation's  Maritime 
Administration  (MARAD)  began 
working  with  the  EPA  regarding  the 
establishment  of  Federal  regulations 
under  the  Clean  Air  Act  pertaining  to  air 
pollutants  emitted  from  commercial 
marine  vessels.  The  MARAD  raised 
concerns  regarding  the  potential 
disruption  of  interstate  and  foreign 
commerce  and  safety  problems  that  may 
result  from  State  regulation  of  marine 
vessel  emissions.  The  MARAD  believed 
that  the  most  appropriate  method  to 
control  these  emissions  without  causing 
undue  disruption  of  commerce  or  safety 
problems  would  be  for  the  EPA  to 
promulgate  national  standards 
regulating  air  pollutants  from  these 
sources. 

In  1985,  the  U.S.  Department  of 
Transportation  requested  that  the 
National  Academy  of  Sciences'  National 
Research  Council  (NRC)  evaluate  the 
feasibility  of  controlling  emissions  from 
marine  tank  vessel  loading  operations. 
At  that  time,  many  States  were  already 
considering  vapor  controls  for  barge  and 
tankship  loading  and  tankship 
ballasting.  The  NRC  Commission  on 
Engineering  and  Technical  Systems 
(CETS)  then  convened  a  Committee  on 
Control  and  Recovery  of  Hydrocarbon 
Vapors  from  Ships  and  Barges.  This 
committee  operated  under  the  gxiidance 
of  the  Marine  Board  of  the  NRC.  The 
committee  and  the  Marine  Board 
consisted  of  members  of  industrj'  and 


academia  and  State  representatives.  Tho 
Coast  Guard  (U.S.  Department  of 
Transportation)  and  the  EPA  also 
worked  with  the  committee  on  the 
feasibility  study.  In  1987.  the  committee 
issued  its  report  "Controlling 
Hydrocarbon  Emissions  From  Tank 
Vessel  Loading"  (Docket  A-90-44,  item 
II-I-4). 

The  Marine  Board's  report  determined 
that  controls  wore  technically  feasible 
but  that  thure  was  a  need  for  the  CoaM 
Guard  to  promulgate  safety 
requirements  and  a  need  for  the  FPA  to 
set  uniform  emissions  standards  to 
mitigate  some  of  the  safety  issues  that 
could  arise  from  varied  State 
regulations.  The  report  recommended 
that  the  Coast  Guard  "lead  the 
development  and  implementation  of  a 
coordinated  program  to  ensure  the 
safety  and  standardization  of  maritime 
hydrocarbon  vapor  emissions  controls." 
The  Coast  Guard  would  be  responsible 
for  the  safety  issues  involved 
(standardized  equipment,  detonation 
arresters,  personnel  training,  etc.),  and 
the  EPA  would  be  responsible  for  the 
emissions  standards.  One  of  the 
methods  suggested  to  achieve  the 
coordination  necessary  to  develop 
standards  for  marine  tank  vessel  loading 
operations  was  an  amendment  to  the 
Act. 

Part  of  the  Marine  Board's  task  was  to 
develop  cost  estimates.  The  Marine 
Board  contracted  United  Technical 
Design  (UTD)  to  develop  cost  estimates 
for  tbree  different  model  terminals  and 
four  model  vessels.  These  model 
terminals  and  costs  served  as  the  basis 
for  the  EPA  costs  (Docket  A-90-44,  item 
II-I-5). 

In  response  to  the  NRC 
recommendation,  the  Coast  Guard's 
Chemical  Transportation  Advisory 
Committee  (CTAC)  formed  a 
Subcommittee  on  Vapor  Control  to 
develop  standards  for  designing  and 
operating  vapor  control  systems.  This 
CTAC  subcommittee  presented  its  final 
recommendations  to  the  Coast  Guard  in 
February  1989.  Tho  Coast  Guard 
standards  for  safe  design,  installation, 
and  operation  of  marine  vapor  recovery 
equipment  were  promulf.ated  in  June 
1990  (55  FR  2596).  The  Coast  Guard 
re[;ulat;ons  are  found  in  33  CFR  part  154 
and  46  CFR  part  39. 

Asa  result  of  the  NRC 
recommendation.  Clean  Air  Act 
Amendments  of  1990  (the  1990 
amendments)  added  a  new  section  to 
the  Act,  section  183(f),  that  requires  the 
EPA  to  promul}^ate  standards  applicable 
to  emissions  of  VOC  and  other  air 
pollutants  resulting  from  the  loading 
and  unloading  of  tank  vessels. 
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The  1990  amendments  also  revised 
Sftction  112  of  the  Act  to  require  the 
EPA  to  publish  a  list  of  categories  of 
major  sources  and  area  sources  of  listed 
HAP  and  to  promulgate  emissions 
standards  for  each  listed  category  of 
emission  sources.  In  the  Agency's  initial 
list  of  categories  of  sources  to  be 
regulated  under  section  112(c)  of  the 
Act.  the  marine  vessel  loading  and 
unloading  source  category  was  not 
listed  because  the  Agency  intended  to 
regulate  the  emissions  of  HAP  as  well  as 
VOC  under  the  authority  of  section 
18,3(f)  of  the  Act  (57  FR  31566.  July  16. 
1992).  After  publication  of  this  initial 
list  of  source  categories,  the  Agency 
decided  to  regulate  HAP  emissions  from 
major  sources  of  marine  vessel  loading 
and  unloading  facilities  under  authority 
of  section  112  of  the  Act  (58  FR  60021. 
November  12.  1993). 

B.  Lrgal  Authority  for  Tank  Vessel 
Standards 

1.  Clean  Air  Act  Section  183(f) 

Section  183(f)  of  the  Act  requires  the 
Administrator,  in  consultation  with  the 
Secretary  of  the  Department  in  which 
the  Coast  Guard  is  operating,  to 

Promulgate  standards  applicable  to  the 
emissions  of  VOC  and  any  other  air  pollutant 
from  loading  and  unloading  of  tank  vessels 
(as  that  term  is  defined  in  section  2101  of 
title  46  of  the  United  States  Code)  which  the 
Administrator  finds  causes,  or  contributes  to, 
air  pollution  that  may  be  reasonably 
anticipated  to  endanger  public  health  or 
welfare.  Such  standards  shall  require  the 
application  of  reasonably  available  control 
technology,  considering  costs,  any  non-air- 
quality  benefits,  environmental  impacts, 
energy  requirements  and  safety  factors 
associated  with  alternative  control 
techniques. 

The  Act  further  directed  the 
Administrator  to  limit  the  application  of 
the  standards,  to  the  extent  practicable, 
to  loading  and  unloading  facilities  and 
not  to  tank  vessels.  The  standards  were 
to  be  promulgated  within  2  years  after 
enactment  of  the  amended  Act  and  must 
be  effective  within  2  years  of 
promulgation.  The  Coast  Guard  was 
directed  to  issue  regulations  "to  insuis 
the  safety  of  the  equipment  and 
operations  which  are  to  control 
emissions  from  the  loading  and 
unloadingof  tank  vessels  *   *   *." 

2.  Clean  Air  Act  Section  112 

Title  III  of  the  1990  amendments 
revised  section  112  of  the  Act  to  reduce 
the  amount  of  nationwide  air  toxics 
emissions.  Under  title  III,  section  112 
was  amended  to  give  the  EPA  the 
authority  to  establish  national  standards 
to  reduce  air  toxics  from  industries  that 
generate  these  emissions.  Section  112(b) 


contains  a  list  of  189  HAP,  the 
emissions  of  which  are  to  be  regulated. 
Specific  HAP  on  the  list  include 
benzene  (including  benzene  from 
gasoline),  toluene,  and  he.xane.  Section 
112(c)  directs  the  EPA  to  use  this 
pollutant  list  to  develop  and  publish  a 
list  of  all  categories  of  major  and  area 
sources  of  the  pollutants  on  the  HAP 
list.  National  emissions  standards  for 
hazardous  air  pollutants  (NESHAP)  will 
be  developed  for  each  of  the  source 
categories  on  that  list.  The  list  of  source 
categories  was  published  in  the  Federal 
Register  on  July  16.  1992  (57  FR  31076) 
and  was  revised  to  include  marine 
vessel  loading  and  unloading  operations 
on  November  12. 1993  (58  FR  60021). 

The  NESHAP  are  to  be  developed  to 
control  HAP  emissions  from  both  new 
and  existing  major  and  area  sources 
according  to  the  statutory  directives  set 
out  in  section  112(d)  of  the  Act.  (Section 
112(a)  defines  a  major  source  as  any 
stationary  source  or  group  of  stationary 
sources  located  within  a  contiguous  area 
and  under  common  control  that  emits  or 
has  the  potential  to  emit  considering 
control.  10  tons  per  year  or  more  of  any 
HAP  or  25  tons  per  year  of  any 
combination  of  HAP.  An  area  source  is 
any  stationary  source  that  is  not 
considered  "major".)  The  statute 
requires  the  standards  to  reflect  the 
maximum  degree  of  reduction  in 
emissions  of  HAP  that  is  achievable  for 
new  or  existing  sources.  This  control 
level  is  referred  to  as  the  "maximum 
achievable  control  technology  (MACT)". 
the  selection  of  which  must  reflect 
consideration  of  the  cost  of  achieving 
the  emission  reduction,  any  nonair 
quality  health  and  environmental 
impacts,  and  energy  requirements  for 
control  levels  more  stringent  than  the 
MACT  floors. 

The  MACT  fioor  is  the  minimum 
stringency  level  for  MACT  standards. 
For  new  sources,  MACT  must  be  no  less 
stringent  than  the  level  of  emission 
control  already  achieved  in  practice  by 
the  best  controlled  similar  source.  For 
existing  sources,  MACT  must  be  no  less 
stringent  than  the  average  emission 
limitation  achieved  by  the  best 
performing  12  percent  of  existing 
sources  or  the  best  performing  5  sources 
in  categories  or  subcategories  with  fewer 
than  30  sources. 

Once  the  floor  has  been  determined 
for  new  or  existing  sources  for  a 
category  or  subcategory,  the 
Administrator  must  set  MACT  standards 
that  "shall  require  the  maximum  degree 
of  emission  reduction  of  the  iiazardous 
air  pollutants  subject  to  this  section 
*   •   •  that  the  Administrator,  taking 
into  consideration  the  cost  of  achieving 
such  emission  reduction,  and  any  non- 


air  quality  health  and  environmental 
impacts  and  energy  requirements, 
determines  is  achievable  for  new  or 
existing  sources  *   *   "."These 
standards  must  be  no  less  stringent  than 
the  MACT  floor.  Such  standards  must 
then  be  met  by  all  sources  within  the 
category  or  subcategory.  In  establishing 
standards,  the  Administrator  may 
distinguish  among  classes,  types,  and 
sizes  of  sources  within  a  category  or 
subcategory. 

C.  Process  Description  and  Description 
of  Control  Technologies 

1.  Process  Description 

Marine  tank  vessel  loading  operations 
are  facilities  that  load  and  unload  liquid 
commodities  (e.g..  crude  oil,  gasoline, 
jet  fuel,  kerosene,  toluene,  alcohols,  fuel 
oil  Numbers  2  and  6.  some  chemicals, 
and  groups  of  solvents  or  petrochemical 
products,  etc.)  in  bulk.  The  cargo  is 
pumped  from  the  terminal's  large, 
above-ground  storage  tanks  through  a 
network  of  pipes  and  into  a  storage 
compartment  (tank)  on  the  vessel.  Most 
marine  tank  vessel  loading  operations 
are  a.ssociated  with  petroleum  refineries 
or  synthetic  organic  chemical 
manufacturers,  or  are  independent 
terminals. 

Gasoline,  crude  oil.  and  other  VOC- 
and  HAP-emitting  commodities  are 
normally  delivered  from  refinery  to 
terminal  or  terminal  to  terminal  via 
pipeline,  ship,  or  barge.  During  marme 
tank  vessel  loading  operations, 
emissions  result  as  the  liquid  that  is 
being  loaded  into  the  vessel  displaces 
vapors  from  the  vessel's  tank.  The 
vapors  emitted  fall  into  two  categories: 
Arrival  emissions  and  generated 
emissions.  Arrival  emissions  are 
attributed  to  any  vapors  remaining  in 
the  otherwise  empty  cargo  tanks  prior  to 
loading.  Generated  emissions  refer  to 
vapors  resulting  from  the  evaporation  of 
the  liquid  cargo  as  it  is  loaded.  The  ratio 
of  arrival  vapors  to  generated  vapors  can 
vary  greatly  depending  upon  the  liquid, 
vapor  pressure,  loading  method,  and 
loading  conditions. 

The  major  emission  points  for  marine 
vessel  loading  operations  include  open 
tank  hatches  and  overhead  vent 
systems.  Overhead  vent  systems  collect 
vapors  displaced  during  loading  and 
route  them  to  a  vertical  pipe  or  stack. 
The  vapors  are  released  well  above  the 
height  of  the  deck  with  an  upward 
velocity  to  help  isolate  the  vapors  from 
the  deck.  Other  possible  emission  points 
are  hatch  covers  or  domes,  pressure- 
vacuum  relief  valves,  seals,  and  vents. 

Emissions  may  also  occur  during 
ballasting,  which  is  the  process  of 
drawing  ballast  (i.e.,  water)  into  a  cargo 
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hold.  When  ballast  is  loaded  into  tanks 
that  contain  vapors  from  the  preceding 
cargo,  the  vapMDr  is  displaced  and 
emitted  from  the  vessel.  Most  tankships 
carrying  crude  oil  built  since  1980  are 
required  by  domestic  law  and 
international  agreement  to  use 
segregated  ballast  tanks,  which  prevent 
the  possibility  of  ballast  emissions  (see 
also:  The  Port  and  Tanker  Safety  Act 
(1978),  the  Act  to  Prevent  Pollution 
from  Ships  (1980),  the  Marine  Vapor 
Control  System  Standards  (55  PR  25396, 
June  21, 1990);  and  the  Double  Hull 
Standards  for  Tank  Vessels  Carrying  Oil 
(37  PR  36221,  August  12,  1992). 
However,  some  older  and  smaller 
tankships  may  be  exempt  from  these 
requirements.  Inland  barges  do  not  carry 
ballast. 

2,  Control  Technologies 

The  description  of  control 
technologies  has  two  components,  the 
capture  of  vapors  and  the  destruction  or 
recovery  of  VOC  and  HAP.  The  capture 
of  vapors  at  the  marine  vessel  requires 
that  the  compartments  on  both 
tankships  and  barges  be  closed  to  the 
atmosphere  during  loading.  Most 
tankships  are  already  equipped  for 
closed  loading  as  a  result  of  having  inert 
gas  systems  on  board  because  closed 
loading  is  necessary  to  maintain  the 
legally  required  minimum  inert  gas 
pressure  in  the  cargo  tanks  in 
accordance  with  Coast  Guard 
regulations  (46  CFR  32.53  and  46  CFR 
153.500).  Barges  generally  do  not  use 
inert  gas  and  are  usually  open  loaded. 
Equipment  necessary  for  closed  loading 
includes  (1)  devices  to  protect  tanks 
from  underpressurization  and 
overpressurization,  (2)  level-monitoring 
and  alarm  systems  to  prevent 
overfilling,  and  (3)  devices  for  cargo 
gauging  and  sampling. 

The  vapor  emissions  captured  from 
marine  tank  vessel  loading  operations 
can  be  controlled  using  one  of  two 
primary  methods:  Combustion  or 
recovery.  Combustion  devices  include 
flares,  enclosed  flares,  and  thermal  and 
catalytic  incinerators.  The  primary 
recovery  methods  are  carbon 
adsorption,  absorption,  vcpor  balancing, 
and  refrigeration.  (For  a  more  complete 
discussion  of  the  capture  and  control 
techniques,  consult  the  technical 
support  document  (TSD)  previously 
mentioned  in  the  ADDRESSES  section.) 

II.  Summary  of  the  Proposed  Standards 

The  following  summarizes  the 
proposed  standards.  A  full  discussion  of 
the  rationale  underlying  these  proposed 
regulations  is  found  in  part  III. 


A.  Source  Category  To  Be  Regulated 
The  source  category  to  be  regulated  is 

major  source  marine  tank  vessel  loading 
and  unloading  operations.  Regulations 
will  require  those  operations  exceeding 
certain  gasoline  or  crude  oil  throughput 
cutoffs  or  certain  HAP  emissions  cutoff 
at  major  sources  to  install  vapor  control 
systems.  Approximately  300  marine 
tank  vessel  loading  and  unloading 
operations  would  be  affected  by  these 
proposed  regulations.  Vessels  loading  at 
affected  sources  must  meet  vapor 
tightness  criteria  in  order  to  load 
product. 

The  source  category  includes  only 
emissions  that  are  directly  caused  by  the 
loading  and  unloading  of  bulk  liquids  at 
points  where  marine  terminal 
equipment  is  connected  to  marine 
vessel  sources.  Thus,  this  source 
category  does  not  include  storage  tanks 
and  leaking  equipment  associated  with 
terminal  transfer  operations.  Nor  does 
this  source  category  include  emissions 
from  offshore  vessel-to-vessel  bulk 
liquid  transfer  operations  (i.e.,  lightering 
operations).  Lightering  operations  do 
not  take  place  at  onshore  terminals.  The 
Agency  may  consider  addressing 
lightering  operations  in  a  separate 
source  category. 

B.  Pollutants  To  Be  Regulated 

The  pollutants  to  be  regulated  are  ail 
VOC  and  HAP  emitted  during  marine 
tank  vessel  loading  and  unloading 
operations. 

C.  Proposed  Standards 

The  proposed  standards  are 
developed  under  sections  183(f)  and 
112(d)  of  the  Act.  As  discussed  above, 
section  183(f)  requires  the  promulgation 
of  standards  implementing  reasonably 
available  control  technology  (RACT). 
Section  112(d)  requires  the 
promulgation  of  maximum  achievable 
control  technology  (MACT),  which  is 
selected  using  different  criteria  than  are 
used  for  determining  RACT.  As  a  result. 
RACT  standards  developed  under 
section  183(f)  have  somewhat  different 
applicability  criteria,  as  well  as  a 
different  level  of  emissions  reduction, 
compared  to  the  section  112(d)  MACT 
standards.  However,  the  majority  of 
requirements  (e.g.,  reporting, 
recordkeeping,  performance  tests, 
monitoring)  are  identical.  In  order  to 
simplify  the  regulatory  process,  both 
sets  of  standards,  RACT  and  MACT,  are 
presented  in  a  single  regulation  and 
proposed  under  40  CFR  part  63. 

1.  Proposed  RACT  Standards 

Existing  and  new  sources  exceeding 
either  of  the  throughput  cutoffs  of  790 
million  liters  per  year  (L/yr)  (5  million 


barrels  per  year  (bbl/yr))  of  gasoline  or 
16  billion  L/yr  (100  million  bbl/yr)  of 
crude  oil  must  meet  the  RACT 
requirement  of  capture  and  control  of 
vapors  from  marine  vessel  loading 
operations.  The  EPA  believes  that 
approximately  25  terminals  will  be 
required  to  install  controls  under  these 
proposed  standards.  The  RACT  for 
marine  vessel  loading  operations  is  a 
capture  system  consisting  of  a  vapor 
tight  marine  vessel  and  all  of  the  piping 
and  equipment  necessary  to  route  all 
VOC  vapors  to  a  control  device 
connected  to  either  a  thermal 
destruction  device  or  a  recovery  device. 
If  a  thermal  destruction  device  is  used 
to  process  vapors,  98  percent 
destruction  efficiency  must  be  achieved. 
If  a  recovery  device  is  used  to  process 
the  vapors,  95  percent  recovery  must  be 
achieved,  or  as  an  alternative,  for 
recovery  of  gasoline  vapor  emissions,  a 
source  must  ensure  an  outlet 
concentration  of  1,000  parts  per  million 
by  volume  (ppmv)  or  less. 

2.  Proposed  MACT  Standards 

New  marine  vessel  loading  operations 
exceeding  1  megagram  per  year  (Mg/yr) 
(1.1  tons  per  year)  of  uncontrolled  HAP 
emissions  that  are  located  at  major 
sources  must  meet  the  MACT 
requirement  of  capture  and  control  of 
vapors  from  marine  vessel  loading 
operations.  The  MACT  for  new  marine 
vessel  loading  operations  is  a  capture 
system  consisting  of  a  vapor  tight 
marine  vessel  and  all  of  the  piping  and 
equipment  necessary  to  route  all  VOC 
vapors  to  a  control  device  that  is 
capable  of  reducing  HAP  emissions  to 
the  atmosphere  by  98  percent. 

Existing  marine  vessel  loading 
operations  exceeding  approximately  1 
Mg/yr  of  HAP  emissions  that  are  located 
at  major  sources  must  meet  the  same 
vessel  tightness  requirements  as  new 
sources.  The  EPA  believes  that 
approximately  300  terminals  will  be 
affected  by  these  proposed  standards. 
These  operations  will  have  a  MACT 
emissions  requirement  of  93  percent 
emission  reduction.  Control  devices 
used  to  achieve  this  emission  limit  are 
required  to  operate  at  95-  and  98  percent 
removal  efficiencies  respectively. 
However,  these  facilities  have  the 
option  of  exempting  emissions  of  one  or 
more  commodities  from  control 
provided  an  overall  93  percent  emission 
reduction  is  achieved.  This  overall 
emission  reduction  may  be 
demonstrated  by  controlling  all  but  a 
few  commodities  loaded.  Partial  control 
of  any  given  commodity  would  not  be 
allowed  under  the  proposed  compliance 
provisions. 
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At  both  new  and  existing  sources, 
emissions  from  ballasting  operations 
would  be  prohibited.  Emissions  of  HAP 
from  steam  stripping  used  to  regenerate 
carbon  beds  when  carbon  adsorption  is 
used  to  control  emissions  from  marine 
vessel  loading  operations  would  also  be 
prohibited  under  today's  proposed 
standards. 

3.  Source  Reduction  and  Recycling 

-    The  Pollution  Prevention  Act  of  1990 
(Pub.  L.  101-508;  42  U.S.C.  13101  et 
spq.,  ER  71:0501)  establishes  the 
following  pollution  prevention 
hierarchy  as  national  policy: 

a.  Pollution  should  be  prevented  or 
reduced  at  the  source  wherever  feasible; 

b.  Pollution  that  cannot  be  prevented 
should  be  recycled  in  an 
environmentally  safe  manner  wherever 
feasible; 

c.  Pollution  that  cannot  be  prevented 
or  recycled  should  be  treated  in  an 
environmentally  safe  manner  wherever 
feasible;  and 

d.  Disposal  or  other  release  into  the 
environment  should  be  employed  only 
as  a  last  resort  and  should  be  conducted 
in  an  environmentally  safe  manner. 

Pollution  prevention  means  "source 
reduction."  as  defined  under  the 
Pollution  Prevention  Act.  and  other 
practices  that  reduce  or  eliminate  the 
creation  of  pollutants.  Source  reduction 
is  any  practice  that  reduces  the  amount 
of  any  hazardous  substance  entering  the 
waste  stream  or  otherwise  released  into 
the  environment  prior  to  recycling, 
treatment,  or  disposal.  Source  reduction 
does  not  include  any  practice  which 
alters  the  physical,  chemical,  or 
biological  characteristics  or  the  volume 
of  a  hazardous  substance,  pollutant,  or 
contaminant  through  a  process  or 
activity  which  itself  is  not  integral  to 
and  necessary  for  the  production  of  a 
product  or  the  providing  of  a  service. 
Under  the  Pollution  Prevention  Act. 
recycling,  energy  recovery,  treatment 
and  disposal  are  not  included  within 
the  definition  of  pollution  prevention. 
Some  practices  commonly  described  as 
"in-process  recycling"  may  qualify  as 
pollution  prevention. 

Pollution  prevention  principles  have 
been  incorporated  into  the  proposed 
marine  vessel  standards.  The  proposed 
prohibition  of  emissions  from  ballasting 
and  steam  stripping  operations  has  the 
effect  of  preventing  pollution  from 
occurring  at  the  source.  Alternative 
processes  (i.e.,  segregated  ballast  tanks 
and  vacuum  regeneration)  are  readily 
available,  widely  used,  and  have  the 
benefit  of  not  resulting  in  HAP  or  VOC 
emissions. 

Although  not  considered  pollution 
prevention,  vapor  recovery  and 


recycling  is  a  common  practice  in  this 
industry,  particularly  gasoline  recovery 
(the  lower  vapor  pressure  crude  oils  are 
less  conducive  to  recovery  and  are  more 
likely  to  foul  the  carbon  bed).  The 
proposed  standards  encourage  vapor 
recovery  by  allowing  the  use  of  well- 
operated  and  maintained  recovery 
devices  that  operate  at  95-pereent 
emission  reduction.  Recovery  devices 
are  desirable  compared  to  combustion 
devicp*  because  the  recovered 
compounds  can  be  reused  in  other 
processes,  which  reduces  the  quantify  of 
virgin  materials  that  must  be  produced. 
Recovery  devices  also  lend  to  generate 
fewer  secondary  pollution  impacts  than 
do  combustion  devices. 

D.  Emission  Points  To  Be  Regulated 

The  emission  points  to  be  regulated 
include  all  means  of  venting  the  tank 
during  loading  of  product  or  ballast. 
These  include,  but  are  not  limited  to, 
open  hatches  and/or  overhead  vent 
systems.  The  proposed  rulemakings  will 
not  directly  regulate  seals,  hatches,  or 
covers  associated  with  the  marine  tank 
vessel.  However,  these  items  must  be  in 
satisfactory  condition  for  the  vessel  to 
pass  one  of  the  three  different  marine 
tank  vessel  tightness  tests,  and  must 
remain  closed  during  the  loading 
process. 

E.  Format  for  the  Proposed  Standards 

The  chosen  format  for  the  standards 
for  product  loading  is  a  percentage  of 
mass  emissions  reduction.  An 
alternative  format  for  gasoline  vapor 
recovery,  a  maximum  allowable 
concentration  for  the  vapor  processor 
exhaust  is  also  proposed.  Emissions  are 
prohibited  from  ballasting  operations 
and  from  regeneration  of  carbon 
adsorber  beds. 

F.  Compliance  Deadline 

The  compliance  deadline  for  existing 
sources  affected  by  the  RACT  standards 
is  2  years  after  the  date  of  promulgation. 
The  compliance  deadline  for  existing 
sources  affected  by  the  MACT  standards 
is  2  years  after  the  date  of  promulgation. 
An  existing  source  that  subsequently 
exceeds  a  RACT  throughput  cutoff  will 
have  2  years  to  comply  once  the  source 
exceeds  a  throughput  cutoff.  Similarly, 
any  source  that  exists  as  of  the  effective 
date  of  the  standards  and  subsequently 
exceeds  the  MACT  applicability 
thresholds  would  have  2  years  to 
comply  with  the  existing  source  MACT 
standards.  All  other  new  or 
reconstructed  facilities  will  have  to 
comply  upon  startup,  with  the 
exceptions  noted  in  §  63.6  of  the  part  63 
General  Provisions, 


G.  Initial  Performance  Tests 

Owners  or  operators  must  perform 
initial  performance  tests  as  required  by 
§  63.7  of  the  General  Provisions  for  all 
combustion  o^  recovery  devices  except 
devices  such  as  boilers  or  process 
heaters  where  the  emissions  stream  is 
the  primary  fuel  or  boilers  and  process 
heaters  having  a  design  heat  input 
capacity  of  44  megawatts  or  more.  The 
test  method  for  compliance  for 
combustion  devices  is  the  EPA  Method 
25  of  appendix  A  of  40  CFR  part  60.  The 
test  method  for  compliance  for  recovery 
devices  is  the  EPA  Method  25A  of 
appendix  A  of  40  CFR  part  60.  Flares  are 
not  suljject  to  the  same  tests  as  other 
control  devices,  but  must  pass  a  visible 
emissions  test  according  to  the 
requirements  of  Method  22  of  appendix 
A  of  40  CFR  part  60.  The  performance 
tests  must  be  conducted  to  include  the 
loading  of  the  last  20  percent  of  a 
compartment,  and  may  be  spread  out 
over  multiple  compartments. 

H.  Vessel  Tightness  Testing 

Three  alternatives  to  ensure  vessel 
tightness  are  proposed:  (1)  Pressure  test 
the  vessel.  (2)  perform  a  leak  test  on  all 
components  using  Method  21  of 
appendix  A  of  40  CFR  part  60,  or  (3) 
load  the  vessel  at  less  than  atmospheric 
pressure. 

/.  Monitoring 

Owners  or  operators  using  a  vent 
system  that  contains  valves  that  could 
divert  a  vent  stream  from  a  control 
device  must  either  monitor  vent  stream 
flow  to  ensure  that  it  is  not  diverted 
from  a  control  device  or  secure  the 
bypass  line  valve  in  the  closed  position. 

Monitoring  criteria  have  been 
established  for  combustion  devices 
(except  flares),  carbon  adsorbers, 
condensers  and  adsorbers.  In  general, 
facilities  would  be  required  to  establish 
operating  parameters  during  the  initial 
performance  test  and  then  monitor 
combustion  temperature  for  combustion 
devices,  VOC  concentration  in  the 
exhaust  stream  outlet  for  carbon 
adsorbers,  exhaust  stream  temperature 
for  condensers,  and  VOC  outlet 
concentration  for  adsorbers.  In  the  case 
of  flares,  owners  or  operators  would  be 
required  to  monitor  for  the  continuous 
presence  of  a  flame  and  to  monitor  vent 
stream  flow.  Owners  or  operators 
seeking  to  use  other  types  of  control 
devices  may  develop  enhanced 
monitoring  criteria  for  these  devices  and 
submit  the  criteria  to  the  Administrator 
for  approval. 

/.  Recordkeeping  and  Reporting 

Sources  required  to  install  controls 
would  have  to  fulfill  the  reporting  and 
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■ecordkeeping  requirements  of  the  part 
)3  General  Provisions  including 
liubmittal  of  the  following  reports:  (1) 
Compliance  notification  report,  (2) 
lotification  of  initial  performance  test, 
3)  report  of  initial  performance  test,  (4) 
quarterly  parameter  exceedance  report, 
and  (51  quarterly  emissions  estimation 
report.  These  sources  must  also 
maintain  documentation  that  vessels 
loaded  at  the  facility  are  vapor  tight.  All 
information  will  be  made  readily 
available  to  the  Administrator  or 
delegated  State  authority  for  a  minimum 
of  5  years. 

]  II.  Rationale 

A.  Selection  of  Affected  Sources 

The  primary  release  of  vapors  during 
t  le  marine  tank  vessel  loading  process 
(ccurs  at  the  tank  vessel  through 
•  atches.  vents,  and  vent  systems. 
However,  it  is  impractical  for  marine 
tpnk  vessels  to  carry  their  own  vapor 
processing  systems  given  the  limited 
space  on  individual  ve.ssels.  It  is  also 
much  more  economical  for  terminals  to 
install  and  operate  control  devices  that 
are  capable  of  controlling  emissions 
from  multiple  vessels  than  for  each 
vessel  to  control  its  own  emissions. 
Furthermore,  section  183(f)  requires  that 
"to  the  extent  practicable  such 
standards  shall  apply  to  loading  and 
unloading  facilities  and  not  to  tank 
vessels."  Therefore,  these  regulations 
require  that  terminals  install  an  air 
pollution  control  device  and  a  means  of 
routing  the  air/vapor  mixture  from  the 
vessel  to  the  air  pollution  control 
device. 

Vessels  will  not  be  allowed  to  load  or 
unload  product  unless  they  are 
compatible  with  terminal  air  pollution 
control  systems  or  have  a  self  contained 
emissions  control  system  on  board. 
Therefore,  vessels  loading  at  a 
controlled  terminal  will  need  to  have 
their  own  vapor  collection  systems  (i.e., 
pipes  which  allow  for  connection  to 
terminal  air  pollution  control  system)  in 
order  to  route  vapors  to  shore.  However, 
vessels  are  not  required  to  load  at 
controlled  terminals.  As  a  result,  the 
affected  source  is  limited  to  the 
terminal,  which  is  in  turn  required  to 
capture  and  control  all  loading 
emissions,  with  the  exception  of 
ballasting  and  off-shore  terminal 
emissions  which  are  discussed 
elsewhere  in  this  preamble.  Emissions 
firom  offshore  vessel-to-vessel  bulk 
liquid  transfer  operations  (i.e.,  lightering 
operations)  are  also  not  included  as  a 
source  affected  by  these  standards 
because  these  of>erations  do  not  take 
place  at  onshore  terminals. 


B.  Selection  of  Pollutants  To  Be 
Regulated 

Section  183(f)  of  the  Act  states  that 
the  Administrator  shall  "promulgate 
standards  applicable  to  the  emission  of 
VOC  and  any  other  pollutant  from 
loading  and  unloading  of  tank  vessels 
which  the  Administrator  finds  causes, 
or  contributes  to.  air  pollution  that  may 
be  reasonably  anticipated  to  endanger 
public  health  or  welfare."  Under  section 
112(d).  the  EPA  is  also  required  to 
regulate  the  emissions  of  HAP  from 
source  categories  listed  pursuant  to 
section  112(c).  Marine  vessel  loading 
operations  were  listed  on  November  12, 
1993  (58  FR  60021).  In  the  absence  of 
regulation,  the  EPA  estimates  that 
75.200  Mg/yr  of  VOC  will  be  emitted  as 
a  result  of  tank  vessel  loading 
operations.  Approximately  8.000  Mg/yr 
of  these  VOC  emissions  will  be 
emissions  of  HAP.  Tank  vessel  loading 
operations  emit  approximately  53 
different  substances  listed  as  HAP  under 
section  112(b)  of  the  Act.  Such 
emissions  include  unregulated  benzene 
emissions  of  about  700  Mg/yr.  In 
addition,  approximately  6,900  Mg/yr  of 
hexane,  toluene,  xylene  compounds, 
ethyl  benzene,  iso-octane,  MTBE, 
naphthalene,  and  cumene  are  emitted 
from  tank  vessel  loading  operations. 
Approximately  44  HAP  comprise  the 
remaining  four  percent  of  toxic 
emissions. 

Benzene  is  a  known  human 
carcinogen.  It  has  been  demonstrated  to 
increase  the  incidence  of 
nonlymphocytic  leukemia  in 
occupationally  exposed  individuals.  It 
has  also  been  linked  to  other  leukemias. 
as  well  as  lymphomas  and  other  tumor 
types  in  animal  studies.  Benzene  has 
also  been  associated  with  a  number  of 
adverse  noncancer  health  effects, 
including  effects  on  the  blood  system 
and  the  immune  system.  The  other  HAP 
identified  above  also  may  induce 
adverse  health  effects,  including 
depression  of  the  central  nervous 
system,  upper  respiratory  tract  and  eye 
irritation,  skeletal  abnormalities, 
anemia,  cataracts,  kidney  damage  and 
liver  damage. 

As  a  result  of  its  authority  to  regulate 
emission  from  tank  vessel  loading 
operations  under  both  section  183(f)  and 
section  112(d),  the  EPA  shall  regulate 
emissions  of  VOC  and  those  HAP 
included  on  the  list  under  section 
112(b)  in  this  rulemaking. 


C.  Selection  of  Basis  and  Level  of  the 
nACT  Standards 

1.  Development  of  Regulatory 
Alternatives 

In  deciding  how  to  implement  the 
RACT  provisions  of  section  183(f).  the 
EPA  had  to  determine  whether  or  not  all 
tank  vessel  loading  terminals  should  be 
subject  to  the  standards  (i.e..  whether 
there  should  be  "cutoffs"  below  which 
a  terminal  would  not  be  subject  to  the 
standards)  and  what  level  of  control 
would  be  appropriate.  Consistent  witVi 
the  requirements  of  section  183(f) 
calling  for  the  consideration  of  costs  and 
other  non-air  quality  impacts,  as  well  as 
the  general  requirements  under  RACT  to 
review  economic  feasibility,  the  EPA 
believes  that  section  183(f)  gives  the 
EPA  the  flexibility  to  determine  the 
level  and  scope  of  regulation  that  is 
most  appropriate  for  terminal  facilities, 
given  all  of  the  factors  indicated. 

Assuming  100  percent  capture  of 
emissions  (which  can  be  assumed  when 
vapor  tight  vessels  are  loaded),  the 
overall  level  of  control  is  determined  by 
the  efficiency  of  the  control  device  to 
which  emissions  are  ducted.  Currently, 
recovery  devices  (e.g..  carbon 
adsorption,  absorption,  vapor  balancing 
and  refrigeration)  are  capable  of 
achieving  a  95  percent  efficiency 
compared  to  a  98  percent  efficiency 
achieved  by  thermal  destruction 
(combustion)  devices  (e.g..  Hares, 
enclosed  Hares,  and  thermal  and 
catalytic  incinerators).  Additional 
information  and  descriptions  of  these 
control  technologies  are  found  in  the 
TSD  for  this  rulemaking  (see  ADDRESSES 
section).  For  purposes  of  the  regulatory 
alternative  analysis,  the  use  of  a  thermal 
destruction  device  (i.e.,  98  percent 
efficiency)  was  assumed.  The  control 
technologies  selected  for  this  regulation 
are  discussed  in  part  4  below. 

The  next  step  was  to  identify 
regulatory  alternatives  that  would  allow 
the  EPA  to  choo.se  among  different 
optimal  cutoffs  specifying  what  types  of 
terminals  would  have  to  install  control 
devices.  The  EPA  chose  commodity  and 
throughput  as  factors  to  distinguish 
among  alternatives  because 
commodities  with  higher  vapor 
pressures  have  higher  emissions  and.  for 
a  given  commodity,  terminals  with 
higher  throughput  loading  similar 
vessels  have  higher  emissions. 

Table  1  is  a  smnmary  of  the  five 
regulatory  alternatives  developed  by  the 
EPA.  The  regulatory  alternatives  varied 
in  stringency  from  controlling  all 
emissions  at  all  facilities  to  controlling 
only  gasoline  loadings  at  terminals  with 
annual  throughputs  greater  than  1.590 
million  liters  (10  million  bbl/yr)  and 
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crude  oil  terminals  with  throughputs 
greater  than  15,900  million  liters/yr  (100 
million  bbl/yr).  The  control  levels  are 
all  based  on  the  capture  of  loading 
emissions  from  marine  vessels  and  a  98 
percent  removal  efficiency.  Each 
regulatory  alternative  is  structured  such 
that  the  emissions  and  resulting  cost- 


effectiveness  values  from  each 
commodity  at  the  stated  throughput  are 
roughly  equivalent.  For  example,  the 
costs  of  controlling  emissions  from  10 
million  barrels  of  gasoline  is  treated  as 
being  roughly  equivalent  to  the  costs  of 
controlling  emissions  from  100  million 
barrels  of  crude  oil  because  the 


emissions  per  volume  of  gasoline  is  ten 
times  higher  than  for  crude  oil.  (For  a 
more  complete  rationale  behind  the 
selection  of  the  regulatory  alternatives, 
consult  the  technical  support  document 
(TSD)  previously  mentioned  in  the 
ADDRESSES  section.) 


Table  l.— RACT  Regulatory  Alternatives- 


Aitematives,  ttvoughput  (MM  tibUyr) 

VOC  emis- 
sions reduc- 
tion, Mg/yrf 

Percent 
VOC 

emissions 
reduction* 

No.  of  af- 
fected 

terminals 

Capital 

costs, 

S  million ' 

Annual 

costs. 

S  million  >^^ 

Cost  effec- 
tiveness. 
S/Mg 

IrKrerrtentaJ 
cost  effec- 
tiveness, 
S/Mg 

I.  Gasoline  >10  MM  bt>l/yr  

Crude  oil  >100  MM  bbl/yr 

II.  Gasoline  >5  MM  tibl/yr  

53.200 
58.100 
64.500 
66,900 

72,000 

66 
72 

80 
83 

98 

13 

25 

60 

120 

1,500 

220 
280 
420 
570 

2,600 

41 

53 

85 

120 

610 

770 

910 

1,300 

1,800 

8,500 

N/A 

2.500 

5,000 

15.000 

96.000 

Cnxte  oil  >  100  MM  bbl/yr 
III  Gasoline  >1  MM  tiW/yr  

Crude  oil  >10  MM  bbl/yr 
IV.  Gasoline  >0.5  MM  tibJvr 

Tduerw  >0.5  MM  bW/yr 
Alcohols  >1 .5  MM  bbl/yr 
Cnxte  otl  >5  MM  bW/yr 
V.  All  terminals 

»  Terminals  affected  by  State  regulations  or  loading  less  tlian  1 .000  bbl/yr  are  not  included  in  the  above  estimates. 
»  Based  on  a  98-percent  control  efficiency  and  total  VOC  emissions  of  74.000  Mg/yr. 
<^  Costs  are  m  1 990  dollars. 

Source;  Docket  A-90-^J4,  items  ll-A-23  and  ll-A-32 


The  analysis  leading  to  a  decision  to 
regulate  emissions  from  ballasting  and 
steam  stripping  operations  is  presented 
in  section  D,  Selection  of  MACT 
Regulatory  Approach. 

2.  Impacts  of  the  Regulatory 
Alternatives 

The  EPA  developed  model  (i.e., 
e.xample)  vessels  and  terminals  for  use 
in  estimating  the  environmental,  cost, 
and  economic  impacts  associated  vvith 
the  actual  terminals  represented  by  the 
waterbome  commerce  in  the  United 


States  (VVCUS)  data  base.  The  impacts 
that  resulted  from  this  analysis  are 
presented  in  Tables  1  through  3.  The 
EPA  performed  an  economic  impact 
analysis  of  the  regulatory  alternatives 
considered  for  these  regulations. 
Potential  price,  output,  and  employment 
impacts  for  affected  products  and  for  the 
marine  transport  industry  and  for  small 
businesses  were  examined.  Estimated 
maximum  price  increases  for  any 
product  loaded  in  bulk  varied  but  were 
not  large  under  any  of  the  regulatory 
alternatives.  These  price  increase 


estimates  reflect  the  control  cost 
increase  for  both  transporting  crude  and 
transporting  refined  products.  Because 
the  price  increases  are  small  and 
because  the  elasticities  of  demand  for 
petroleum  products  are  small,  estimated 
percent  output  (i.e.,  throughput) 
reductions  were  minimal  in  all  but 
Regulatory  Alternative  V. 
Correspondingly,  estimated 
employment  reductions  were  also  small 
(less  than  20)  in  all  but  Regulatory 
Alternative  V. 


Table  2.— Secondary  Air  and  Energy  Impacts  of  RACT  Regulatory  Alternatives  "  b 


Alternatives,  ttiroughout  (MM  bbl/yr) 


SOx  emis- 
sions. 
Mg/yr  c 

NOx  emis- 
sions. 
Mg/yr -^^ 

CO  emis- 
sions. 
Mg/yr  I 

Electricity 
impacts, 
MWh/yri 

Natural  gas 
impacts.  1 .000 

ft3/yr<J 

61 

130 

120 

3.000 

■  340,000 

61 

150 

140 

5.400 

620.000 

65 

180 

170 

11,000 

1.300.000 

65 

190 

180 

20.000 

2,200.000 

69 

250 

230 

170,000 

16.000.000 

I  Gasoline  >10  MM  bbl/yr 

Crude  oil  >100  MM  bbl/yr 

II.  Gasoline  >5  MM  bbl/yr 

Cmde  oil  >100  MM  bbl/yr 

III.  Gasoline  >1  MM  bbl/yr 

Crude  oil  >10  MM  bbl/yr 

IV.  Gasoline  >0.5  MM  bbl/yr  .. 

Toluene  >0.5  MM  tibl/yr 
Alcohols  >1 .5  MM  bbl'yr 
Crude  oil  >5  MM  bbl/yr 

V.  All  terminals  


^  Terminals  affected  by  State  regulations  or  loading  less  ttian  1 .000  bbl/yr  are  not  included  in  the  above  estimates. 

f  Based  on  use  of  incineration. 

'  These  irrpacts  represent  increases  in  emissions;  increases  would  not  be  expected  if  all  affected  sources  used  recovery  technologies. 

>^  These  impacts  represent  increases  in  energy  usage 

Source:  Docket  A-90-44.  item  ll-A-24. 
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Because  today's  proposed  regulation 
involves  the  application  of  both  RACT 
and  KiACT,  impacts  for  each  standard 
were  determined  separately.  In  order  to 
avoid  overestimation  or  double- 
counting,  and  because  the  requirements 
for  RACT  are  more  stringent  than 
MACT,  the  impacts  for  facilities  affected 
by  RACT  (i.e.,  facilities  with  gasoline 
throughputs  of  greater  than  790  million 
L/yr  (5  million  bbl/jT)  or  crude  oil 
throughputs  of  greater  than  16  billion  L/ 
yr  (100  million  bbl/yr))  were  calculated 
first,  and  were  discounted  when 
determining  the  impacts  for  facilities 
affected  by  MACT  (i.e..  facilities 
emitting  greater  than  1  Mg/yr  of  HAP). 

3.  RACT  Threshold  Determination 

The  Administrator  is  proposing 
Regulatory  Alternative  II  as  the 
regulatory  threshold  for  the  RACT 
standard.  Regulatory  Alternative  II 
would  require  controls  for  crude  oil 
loadings  at  facilities  with  an  crude  oil 
marine  throughput  of  approximately 
15.900  L/yr  (100  million  bbl/yr)  or 
more,  and  gasoline  loadings  at  facilities 
with  a  gasoline  throughput  of 
approximately  795  million  Uyr  (5 
-million  bbl/yr).  Approximately  25 
terminals  (1.5  percent  of  all  terminals) 
will  be  affected  if  the  thresholds  for 
Regulatory  Alternative  II  are 
implemented.  In  addition,  under  this 
alternative,  only  a  small  volume  of  U.S. 
marine  vessels  will  need  to  be 
retrofitted.  It  is  anticipated  that  only 
those  vessels  that  are  least  costly  to 
retrofit  would  be  retrofitted. 
Approximately  76  percent  of  the  VOC 
emissions  from  all  marine  terminals 
would  be  controlled  at  an  average  cost 
effectiveness  of  approximately  $770/Mg 
of  VOC  reduced  under  Regulatory 
Alternative  II. 

The  Administrator  believes  that  the 
incremental  cost  effectiveness  ($5,000/ 
Mg)  of  going  beyond  Regulatory 
Alternative  II  is  inappropriate  given  this 
standard. 

Regulatory  Alternative  III  was 
strongly  considered.  However,  the 
additional  35  terminals  controlled 
under  Regulatory  Alternative  III  would 
produce  only  an  additional  eight 
percent  reduction  in  nationwide 
emissions.  Of  those  35  additional 
terminals,  as  many  as  25  could  be  under 
increased  competitive  pressure, 
compared  to  only  up  to  five  terminals 
under  Regulatory  Alternative  II. 
(Increased  competitive  pressure  refers  to 
the  situation  where  the  controlled 
terminal  is  in  direct  competition  with  a 
much  smaller  or  larger  terminal.  The 
smaller  terminal  may  not  be  controlled 
and  the  larger  terminal  may  be  able  to 
control  vapors  more  effectively  on  a  per- 


barrel  basis.  The  controlled  terminal 
could  be  forced  to  absorb  some  of  the 
control  costs,  reduce  throughput, 
substitute  nonregulated  products,  or 
close  the  facility.) 

Additionally,  the  more  stringent 
regulatory  alternatives  considered 
involved  control  of  commodities  which 
have  vapor  pressures  much  lower  than 
gasoline  and  crude  oil.  Emissions 
generally  correspond  to  the  vapor 
pressure  of  the  commodity  being 
loaded.  Gasoline  and  crude  oil  generally 
have  the  highest  vapor  pressures,  and 
therefore  present  better  control 
alternatives.  Because  the  economic  and 
other  environmental  impacts  of 
Regulatory  Alternative  II  are  reasonable 
and  should  not  place  an  undue  burden 
on  industry  or  the  environment,  the 
Administrator  selected  Regulatory 
Alternative  II  as  representative  of  RACT. 

4.  Selection  of  Emission  Control 
Technologies  and  Emission  Control 
Standards  for  RACT 

Control  of  marine  vessel  loading 
emissions  requires  the  capture  of 
displaced  vapors  and  efficient  control  of 
vapors  once  captured.  Vessels  loading  at 
facilities  with  controls  must  install  a 
vapor  collection  system  and  pass  one  of 
three  tank  vessel  tightness  alternatives 
to  ensure  good  capture  of  vapors.  The 
tightness  alternative  may  be  one  of  the 
following:  (1)  A  leak  check  performed 
during  loading  on  all  components  using 
Method  21  of  appendix  A  of  40  CFR  part 
60;  (2)  a  pressure  test,  where  the 
internal  tanks  are  pressurized  and  the 
pressure  drop  is  monitored  over  time  to 
determine  if  the  vessel  is  tight;  or  (3)  for 
noninerted  vessels  (i.e.,  vessels  having 
tanks  that  are  not  blanketed  with 
nonreactive  gas  during  loading  to  ensure 
that  vapors  in  the  tanks  are  below  the 
explosive  range),  load  the  vessel  at  less 
than  atmospheric  pressure.  These 
tightness  alternatives  are  the  same  as 
those  promulgated  in  the  IMESHAP  for 
benzene  (40  CFR  part  61  subpart  BB). 
The  EPA  does  not  have  sufficient  data 
necessary  to  determine  at  what  point 
vessel  leaks  affect  the  operation  and 
efficiency  of  the  control  system; 
however,  the  Agency  believes  that  the 
three  tightness  alternatives  proposed  are 
sufficient  to  provide  for  the  collection  of 
nearly  all  displaced  vapors.  The  EPA 
believes  that  once  assured  of  good 
capture  and  collection  of  the  vapors 
through  the  tightness  tests,  facilities  can 
concentrate  on  the  operation  and 
maintenance  of  the  control  device  as  a 
means  of  ensuring  compliance. 

The  EPA  is  proposing  that  vapor 
emissions  captured  from  marine  tank 
vessel  loading  operations  can  be 
controlled  using  one  of  two  primary 


methods:  Combustion  or  recovery.  The 
primary  devices  used  for  combustion  of 
vapors  are  fiares,  enclosed  flares  (often 
referred  to  as  thermal  oxidizers), 
catalytic  incinerators,  and  thermal 
incinerators.  The  primary  methods  for 
recovery  of  vapors  include  carbon 
adsorption,  absorption,  refrigeration, 
and  vapor  balancing.  In  States  with 
marine  tank  vessel  loading  standards 
that  allow  both  combustion  and 
recovery,  the  control  devices  are  evenly 
split  between  enclosed  flares  and  carbon 
adsorption. 

The  EPA  is  proposing  that  standards 
for  the  control  of  vapors  captured 
during  the  loading  operations  be  one  of 
the  following:  (1)  A  combustion  device 
meeting  98  percent  or  greater 
destruction  efficiency  or  (2)  A  recovery 
device  meeting  95  percent  or  greater 
recovery  efficiency.  The  difference  in 
control  efficiencies  between  recovery 
and  combustion  is  designed  to  not 
prohibit  recovery  systems,  which  have 
smaller  secondary  air  emission  (sulfur 
dioxide,  nitrous  oxides,  and  carbon 
monoxide)  impacts  than  combustion 
systems.  The  smaller  emissions 
reduction  is  also  warranted  because 
these  emissions  are  recovered  as 
product  instead  of  destroyed. 
Additionally,  the  EPA  has  data 
supporting  the  95-  and  98-percent 
control  efficiencies  as  achievable  for 
recovery  and  combustion  devices, 
respectively  (Docket  A-90— 44,  items  0- 
A-7  and  II-B-l).°For  terminals  that  use 
recovery  devices  for  control  of  gasoline 
vapor  emissions,  the  EPA  is  proposing 
an  alternative  means  of  compliance. 
Such  sources  can  comply  by  ensuring 
an  outlet  concentration  of  1,000  ppmv 
or  less  for  emissions  from  gasoline 
loadings.  The  EPA  believes  the  1.000 
ppmv  limit  for  gasoline  vapor  is 
generally  more  strict  than  the  95  percent 
reduction  requirement.  Data  from  an 
existing  facility  show  this  limit  to  be 
achievable  (Docket  A-90-44,  item  II-B- 
13).  The  intent  of  the  concentration 
alternative  is  to  allow  those  facilities 
that  operate  at  a  higher  efficiency  than 
required  by  the  proposed  standard  to 
perform  a  simpler  compliance  test,  as 
they  would  only  have  to  test  at  the 
outlet  of  the  control  device.  Because  of 
the  lower  emission  factors  associated 
with  crude  oil  emissions,  the  fact  that 
hydrogen  sulfide  present  in  crude  oil 
may  poison  the  activated  carbon,  and 
that  there  are  no  known  facilities 
controlling  crude  oil  emissions  with 
carbon  adsorbers,  the  EPA  is  not 
proposing  a  concentration  alternative 
for  controlling  vapors  from  crude  oil 
emissions. 
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5.  Impacts  of  the  Proposed  RACT 
Standards 

The  environmental,  costs,  energy,  and 
economic  impacts  of  the  proposed 
RACT  standards  are  summarized  in 
Tables  1  throuoh  3,  and  are  represented 
l^y  Regiilatory  Alternative  II.  Thoy  are 
abo  discussed  in  parts  C.2.  end  C.3. 
dbove.  Economic  effects  of  the  proposed 
Ip\CT  standards  include  a  maximum 
j^rice  increase  of  approximately  0.2 
{icrcent  and  nationwide  employment 
rjeductions  of  less  than  fifty.  Up  lo  five 
t^jrminals  controlled  under  the  proposed 
sjtendards  could  be  under  increased 
tjompetitive  pressure.  Economic  effects 
on  oil  tankers  include  an  average 
ddntrol  cost  per  barrel  of  crude  oil 
Ibaded  equal  to  $0,002. 

A  primary  concern  in  the 
iinplementation  of  the  proposed 
standards  is  safety.  Section  183(0(1) 
dictates  that  the  EPA  consult  with  the 
Coast  Guard  and  consider  safety  when 
promulgating  these  standards.  Section 
183(fl(2)  states: 

Regulations  on  Equipment  Safety.— Within 
6  months  after  the  date  of  the  enactment  of 
the  Clean  Air  Act  Amendments  of  1990.  the 
Secretary  of  the  Department  in  which  the 
Coast  Guard  is  operating  shall  issue 
regulations  to  ensure  the  safety  of  the 
equipment  and  operations  which  are  to 
control  emissions  bom  the  loading  and 
unloading  of  tank  vessels,  under  section  3703 
of  title  46  of  the  United  States  Code  and 
section  6  of  the  Ports  and  Waterways  Safety 
Act  (33  U.S.C.  1225).  The  standards 
promulgated  by  the  Administrator  under 
paragraph  (1)  and  the  regulations  issued  by 
a  State  or  political  subdivision  regarding 
emissions  from  the  loading  and  unloading  of 
tank  vessels  shall  be  consistent  with  the 
regulations  regarding  safety  of  the 
Department  in  which  the  Coast  Guard  is 
operating. 

The  Coast  Guard  regulations  (55  FR 
25396)  were  promulgated  in  June  1990, 
before  the  passage  of  the  amended  Act. 
These  standards  dictate  equipment, 
system,  and  operational  requirements 
for  vapor  control  systems  for  benzene, 
gasoline,  and  crude  oil.  The  EPA  has 
maintained  communication  with  the 
Coast  Guard  throughout  the  rulemaking 
process.  All  control  systems  installed  as 
a  result  of  this  proposed  regulation 
would  be  subject  to  the  Coast  Guard 
regulations,  and  nothing  in  the 
proposed  standard  should  be  construed 
as  to  require  tmy  act  or  omission  that 
would  be  in  violation  of  any  regulation 
or  other  requirements  of  the  United 
States  Coast  Guard  or  prevent  any  act  or 
omission  necessary  to  secure  the  safety 
of  a  vessel  or  for  saving  life  at  sea. 
Representatives  from  the  United  States 
Coast  Guard  have  participated  in  all 
pha.ses  of  the  development  of  these 


proposed  rules.  The  EPA  is  confidant 
that  these  regulations  are  consistent 
with  the  Coast  Guard  regulations  and 
that  the  safety  factors  have  been 
adequately  addressed. 

6.  Attainment/Nonattainment  Status 
and  Site  Specific  Risk  Assessment 

At  one  ti.me,  the  Agency  was 
considering  planning  regulating  based 
exrlusively  under  the  authority  of 
section  183(0-  During  this  time,  the 
Agency  held  a  public  meeting  to  disaiss 
a  possible  approach  for  considering  a 
facility's  attainment'non-attainment 
status  with  respect  to  NAAQS  ozone 
program  and  a  facility's  site  specific  risk 
to  the  public  in  developing  the 
standards  (see  Docket  A-90-44,  item  II- 
E-42).  This  approach  would  have 
required  intensive  effort  on  the  part  of 
the  Agency  and  the  regulated 
community  to  develop  acceptable 
criteria  and  technological 
methodologies  for  demonstrating 
whether  the  criteria  have  been  met. 
However,  with  regulation  under  section 
112,  any  facility  that  might  have  been 
exempted  from  R.\CT  under  section 
183(0  with  the  approach  discussed  at 
the  public  meeting  would  ultimately  be 
regulated  under  the  MACT  standards  of 
section  112.  Therefore,  no  further 
consideration  was  given  to  this 
approach. 

D.  Selection  of  MACT  Regulatory 
Approach 

1.  Area  Source  Finding 

The  HAP  emitted  from  this  source 
category  include  benzene,  toluene, 
hexane,  xylene,  and  ethylbenzene  from 
gasoline  and  crude  oil  loading  as  well 
as  approximately  60  HAP  from  alcohols 
and  specialty  chemicals.  Of  the 
approximately  1,800  marine  vessel 
terminals  in  this  source  category,  at 
least  60  emit  25  ton/year  of  HAP  or 
more,  and  are  therefore  considered 
major  sources.  In  addition,  under 
section  112(a)(1),  a  marine  vessel 
terminal  may  be  a  part  of  a  major  source 
if  it  is  part  of  a  "group  of  stationary 
sources  located  within  a  contiguous  area 
and  under  common  control  that  emits  or 
has  the  potential  to  emit  considering 
controls,  in  the  aggregate.  10  tons  per 
year  or  more  of  any  hazardous  air 
pollutant  or  25  tons  per  year  or  more  of 
any  combination  of  hazardous  air 
pollutants."  There  are  approximately 
600  refineries  and  chemical  production 
facilities  in  the  United  States;  all  of 
these  are  considered  to  be  major 
sources.  While  the  Agency  does  not 
have  the  data  in  its  marine  vessel  data 
base  to  estimate  how  many  of  these 
facilities  have  bulk  marine  loading 


terminals  that  are  contiguous  to  and 
under  tlie  same  control  as  the  main 
facility,  tltere  is  a  high  correlation 
between  large  refineries  and  production 
facilities  and  large  bulk  loading 
terminals.  Thert-fore,  at  a  minimum,  for 
purposes  of  this  analysis,  the  Agency 
assumed  that  approximately  300 
terminals  are  major  sources  because 
Lhey  ere  likely  to  be  located  at  major 
sources  such  as  refineries  or  chemical 
production  facilities.  This  leaves 
approximately  1.200  facilities  that  are 
considered  likely  area  sources.  Based  on 
Lhe  emissions  data  contained  in  the 
Agency's  data  base,  these  1.200  facilities 
represent  only  2  percent  of  nationwide 
HAP  emissions. 

Section  112(c)(3)  states  that  categories 
of  area  sources  emitting  H.\P  may  be 
listed  and  regulated  if  the  Administrator 
finds  the  sources,  individually  or  in  the 
aggregate,  present  a  threat  of  adverse 
effects  to  human  health  or  the 
environment.  Based  on  limited  data 
available  to  the  Agency,  the 
Administrator  is  unable  to  determine  a 
threat  of  adverse  effects  at  this  time. 
Therefore,  the  Agency  is  proposing  not 
to  regulate  such  area  sources  in  this 
rulemaking.  This  is  consistent  with  the 
Agency's  decision  not  to  include  in  its 
initial  list  of  source  categories  those 
categories  that  contained  no  major 
sources  and  for  which  the  Agency  had 
not  made  a  finding  of  threat  of  adverse 
effects  (57  FR  31576.  July  16. 1992).  The 
Agency  may.  however,  revisit  these 
sources  in  the  future,  if  additional  data 
become  available. 

2.  Determination  of  Subcategories 

The  source  category  to  be  regulated  is 
major  sources  of  marine  vessel  loading 
and  unloading  operations.  As  part  of  Uie 
NESHAP  development  process,  the 
source  category  was  evaluated  to 
determine  if  subcategorization  of  the 
source  category  was  justified.  Although 
the  Act  does  not  specify  the  criteria 
from  which  subcategories  can  be 
developed,  section  112(d)(1)  of  the  Act 
states  that  the  "Administrator  may 
distinguish  among  classes,  types,  and 
sizes  of  sources  within  a  category  or 
subcategory*  *  •."The Agency 
believes  that  these  same  criteria  are 
acceptable  criteria  to  use  in  making 
subcategory  determinations. 

Size  appears  to  be  a  likely  candidate 
for  a  distinguishing  feature,  and  using 
total  estimated  HAP  emissions  as  an 
indicator  for  size,  the  EPA  evaluated 
marine  tank  vessel  loading  operations  to 
determine  whether  it  was  appropriate  to 
sulx:ategorize  the  source  category  on  the 
basis  of  size.  The  limit  for  determining 
subcategories  was  examined  in  0.5  Mg 
increments  of  HAP  emissions  from  0.5 
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Mg/yr  to  2.0  Mg/yr.  A  subcategory  based 
on  1  Mg  of  HAP  emissions  per  year  was 
selected  for  the  following  reasons.  First, 
facilities  that  emit  less  than  1  Mg  of 
emissions  are  likely  to  be  area  sources 
and  therefore  not  subject  to  the 
proposed  standards,  or  are  facilities  that 
are  represented  by  relatively  minimal, 
episodic  emissions.  For  example,  a 
typical  river  barge  holds  10,000  barrels 
or  420.000  gallons  of  gasoline.  An 
uncontrolled  facility  below  a  1-Mg 
cutoff  could  be  loading  less  than  30 
barges  per  year.  These  facilities  also 
typically  emit  less  frequently  than 
facilities  emitting  more  than  1  Mg/yr 
and  typically  only  load  a  single 
commodity.  Additionally,  these 
facilities  also  tend  to  load  (and  therefore 
emit)  commodities  having  lower  vapor 
pressures  than  commodities  loaded  at 
other,  larger,  facilities.  Also,  facilities 
that  emit  1  Mg  or  more  of  HAP  ■ 
emissions  contribute  approximately  98 
percent  of  HAP  emissions  to  the 
national  inventory.  (See  Docket  A-90- 
44) 

3.  Determination  of  the  MACT  Floor 

The  MACT  floors  were  determined  for 
the  following  types  of  operations: 
Product  loading  and  ballasting. 

a.  Product  loading.  The  marine  vessel 
data  base  is  based  on  throughput  data 
for  marine  vessel  loading  terminals.  The 
throughput  data  are  divided  into  crude 
oil.  gasoline,  and  11  other  commodity 
categories.  Additional  information  on 
these  data  are  available  in  the  TSD  for 
this  proposed  regulation  (see  ADDRESSES 
section  of  this  preamble).  The  EPA 
estimated  the  emissions  of  HAP  from 
each  of  these  terminals  using  these 
throughput  data  and  incorporating 
assumptions  about  how  many  of  these 
facilities  were  controlled,  and  the  extent 
of  their  control.  These  assumptions  are 
based  on  existing  Federal  and  State 
regulations.  For  example,  benzene 
loadings  are  already  controlled  by  the 
benzene  NESHAP  (40  CFR  part  61. 
subpart  BB).  In  addition,  four  States 
have  regulations  requiring  control  of 
emissions  from  marine  tank  vessel 
loading  operations:  New  Jersey. 
Louisiana,  Pennsylvania,  and  California 
(District  regulations).  (Additional 
information  on  the  derivation  of  the 
MACT  floor  is  found  in  Docket  A-90- 
44,  item  II-A-44.)  Additional 
discussion  of  the  Agency's 
interpretation  of  the  MACT  floor  is 
presented  in  section  J.  Solicitation  of 
Comments. 

Of  the  approximately  360  terminals 
estimated  to  be  affected  by  the  proposed 


regulation,  43  facilities  comprise  the 
best  performing  12  percent  of  facilities 
used  in  calculating  the  MACT  floor  for 
terminals  emitting  over  1  Mg  of  HAP 
emissions.  These  terminals  are  subject 
to  State  regulations  in  California,  New 
Jersey,  and  Louisiana.  Averaging  the 
required  control  levels  of  these  facilities 
results  in  a  MACT  floor  of  93  percent 
control  for  facilities  emitting  more  than 
1  Mg  of  HAP  per  year.  Although  this 
derived  average  does  not  precisely 
match  a  control  technology,  for  all 
practical  purposes  it  is  equivalent  the 
emission  reduction  achieved  by 
recovery  techniques  (i.e.,  95  percent). 
Additional  information  on  the 
derivation  of  the  MACT  floor  may  be 
found  in  the  docket  for  this  proposed 
rulemaking  effort. 

There  are  approximately  1,440 
facilities  that  would  emit  less  than  1  Mg 
of  HAP  emissions  annually  if 
uncontrolled.  The  average  control  level 
of  the  best  performing  12  percent  of 
facilities  is  36  percent  control.  This 
control  level  does  not  represent  an 
existing  technology.  Therefore  using  the 
average  of  the  best  performing  12 
percent  is  inappropriate  for  establishing 
the  MACT  floor.  Taking  the  median  of 
the  best  performing  12  percent  of  these 
sources  (94th  percentile)  results  in  a 
control  level  of  zero  because  the  median 
facihty  is  uncontrolled.  This  is  a  more 
appropriate  portrayal  of  the  level  of 
control  that  exists  in  this  subcategory. 
Therefore,  this  level  of  control  (i.e.,  no 
control)  represents  the  MACT  floor  for 
terminals  emitting  less  than  1  Mg/yr. 

The  MACT  floor  for  new  facilities, 
regardless  of  size,  is  a  98-percent  overall 
control  of  emissions.  This  control  level 
represents  the  best  performing  similar 
source.  The  Agency  will  take  comment 
on  whether  the  MACT  floor  for  new 
sources  could,  consistent  with  the 
requirements  of  section  112(d)  of  the 
Act,  be  equal  to  a  control  requirement 
of  95  percent  when  a  recovery  device  is 
used.  As  discussed  elsewhere  in  this 
preamble,  the  Agency  wishes  to 
encourage  the  use  of  recovery  devices. 
However,  a  95  percent  reduction 
requirement  for  recovery  devices  may  be 
considered  inconsistent  with  the 
requirement  of  section  112(d)(3)  of  the 
Act  that  emission  standards  for  new 
sources  shall  not  be  less  stringent  than 
the  emission  control  achieved  by  the 
best  controlled  similar  source.  The  EPA 
requests  comments  on  whether  the 
secondary  benefits  of  recovery  devices 
provide  the  Administrator  with  the 
ability  to  determine  that  a  95  percent 


reduction  requirement  for  those  sources 
using  recovery  is  "not  less  stringent" 
than  a  98  percent  reduction  requirement 
for  all  other  sources. 

b.  Ballasting.  According  to  the  Marine 
Board  report,  most  tankships  have 
segregated  or  clean  ballast  tanks  due  to 
Coast  Guard  regulations  and 
international  agreements  that  effectively 
prohibit  ballast  emissions  from 
occurring.  Since  the  Marine  Board 
report  was  issued  in  1987,  as  older 
vessels  have  been  retired,  the  proportion 
of  "uncontrolled"  vessels  has  decreased 
further.  However,  the  Agency  does  not 
have  any  information  available  to  it  to 
evaluate  the  percentage  of  vessels  that 
still  emit  ballasting  emissions, 
particularly  those  vessels  that  are  not  in 
crude  oil  service  (where  the  vast 
majority  of  ballasting  occurs).  The 
Administrator  determined  that  the 
MACT  floor  for  ballasting  at  new  or 
existing  sources  would  be  a  prohibition 
of  ballasting  emissions.  The  Agency  is 
requesting  comment  on  this  decision  to 
prohibit  ballasting  emissions. 

E.  Selection  of  Basis  and  Level  of 
Proposed  MACT  Standards 

1.  Development  of  Regulatory 
Alternatives 

a.  Product  loading.  Two  regulatory 
alternatives  were  developed  for  the 
subcategory  represented  by  major  source 
marine  tank  vessel  loading  and 
unloading  operations  that  emit  less  than 
or  equal  to  1  Mg  of  HAP  annually.  The 
regulatory  alternatives  are  summarized 
in  Table  4.  The  first  alternative. 
Regulatory  Alternative  A,  represents  the 
MACT  floor  of  no  control.  Regulatory 
Alternative  B  represents  the  control  of  a 
facility's  total  HAP  throughput  resulting 
in  an  overall  emission  reduction  of  95 
percent. 

Two  regulatory  alternatives  were 
considered  for  the  subcategory 
represented  by  existing  facilities 
emitting  more  than  1  Mg  of  HAP  per 
year.  Regulatory-  Alternative  A 
represents  the  MACT  floor  level  of 
control  (93  percent  overall  control). 
Regulatory  Alternative  B  represents  the 
control  of  a  facility's  total  HAP 
throughput  to  an  overall  control  of  95 
percent. 

There  are  no  regulatory  alternatives 
for  new  facilities  that  exceed  the  MACT 
floor  of  98  percent  control  because  no 
other  alternatives  that  are  more  stringent 
than  the  floor  were  considered 
technically  feasible. 
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Table  4.— MACT  Regulatory  Alternatives  » 


Regulatory  alternative 


=pr  facilities  emitting  less  than  or 
equal  to  l-Mg/yrHAP: 

A.  No  control  (MACT  floor) 

B.  95  Percent  emission  limit  ... 
"or  facilities  emitting  greater  than 

1-Mg/yr  HAFi: 

A.  93  Percent  emission  limit 
(MACT  floor) 

B.  95  Percent  emission  limit  ... 


HAP  emis- 
sions reduc- 
tion, Mgtyr 


0 
125 


1.300 
1.300 


Percerrt 
HAP  emis- 
sions Bmit 


0 
95 


93 

95 


No.  of  af- 
fected termi- 
nals 0 


0 
1.200 


240 
240 


Capital 
costs,  $  mil- 
lion c 


0 
1,800 


570 
(•) 


Annual 
costs,  $  mil- 
lion*: 


0 
430 


130 


Cost  effective- 
ness, S/Mg 


3.400.000 


99.000 
(0 


Incremental 

cost  etfectrve- 

r>ess,  S/Mg 


N/A 
3,400.000 


•  Terminate  affected  tjy  State  regulations  or  the  benzene  NESHAP  are  not  included  in  these  estimates 
«>  Anected  Terminals"  are  terminals  that  would  be  required  to  control  emissions 
<:  Costs  are  in  1990  dollars. 
^Twenty-five  facilrtles  have  HAP  emissions  greater  than  1  Mg/yr  and  are  affected  by  RACT.  These  faalit«s  are  not  included  in  these  esti- 

.iKi?'\?r  ^  stmcture  of  the  UTD  cost  estimates,  distinctions  between  the  costs  at  93  percent  and  95  percent  emission  reduction  were  not  dos- 
Source:  Docket  A-90-44.  items  ll-A-23.  lkA-32.  and  ll-A-34. 


b.  Ballasting.  There  are  no  regulatory 
alternatives  beyond  the  MACT  floor. 

2.  Impacts  of  the  Regulatory 
Alternatives 

The  impacts  of  the  product  loading 
regulatory  alternatives  are  summarized 
in  Tables  4  through  6. 

Table  5.— Secondary  Air  and  Energy  Impacts  of  MACT  Regulatory  Alternatives  •  »> 


Wn 


iiir 


Regulatory  alternative 


facilities  emitting  less  than  or  equal  to  1-Mg/yr  HAP: 

A.  No  control  (MACT  floor)  

B.  95  Percent  emission  limit  

facilities  emitting  greater  than  1-Mg/yr  HAP: 

A.  93  Percent  emission  limit  (MACT  floor)  

B.  95  Percent  emission  limit 


SOx  emis- 

Sioris.  Mg/ 

yrc 


0.0 
0.5 

6.6 
6.8 


NOx  emis- 
sionsJ^4g/ 

yrcK 


0.0 
28 

64 
66 


CO  emis- 
sions. Mg/ 

yrcK 


00 
27 

61 
62 


Electricity 
impacts. 
MW^Vr<^ 


0 
114.000 

27.000 
28.000 


Terminals  affected  by  State  regulations  or  the  benzene  NESHAP  are  not  included  in  these  estimates 

'  Based  on  use  of  irxaneration. 

c  These  impacts  represent  increases  in  emissions;  increases  would  not  be  expected  if  all  sources  used  recovery  technologies 

'These  impacts  represent  increases  in  energy  usage. 

Source:  Docket  A-90-44.  item3  ll-A-24  and  ll-A-33. 

Table  6.— Summary  of  Economic  Impacts  by  MACT  Regulatory  Alternative  « 


Natural  gas 

impacts  1 .000 

tl'/yro 


12.000.000 

3.000.000 
3.000.000 


Regulatory  alternative 


For  facilities  emitting  less 
than  or  equal  to  1-Mg/yr 
HAP: 

A.  No  control  (MACT 
floor). 

B.  95  Percent  emis- 
sion limit 

Pfk  facilities  emitting  great- 
er than  1-Mgy/r  HAP  c: 
A.   93   Percent  emis- 
sion    limit     (MACT 
floor). 


Terminals 

covered/ 

throughout, 

(million  bbi/ 


1,200 
(320) 


240 
(750) 


Total  cost, 
(SMM) 


0 
1,800 

570 


Maximum 
percent 
pnce  irv 
crease 


0 
^) 

0.09-O.54 


Percent  out- 
put reduc- 
tions 


0 
0-0.04 


Employ- 
mertt  reduc- 
tions 


0 
C') 

166 


No.  of  termi- 
nals under 
competitive 
pressure 


0 
(»•) 

230 


Impact  on 
vessels 


Nor>e 
W  


High  level  of 
dedication; 
retrofitting 
of  vessete. 


Dis- 
place- 
ment 
potential 
by  pipe- 
line 


None. 
P-) 

MinimaL 
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Table  6.— Summary  of  Economic  Impacts  by  MACT  Regulatory  Alternative  •>— Continued 


Regulatory  alternative 

Terminals 

covered/ 

throughout, 

(million  bbl/ 

yr) 

* 

Total  cost, 
(SMM) 

Maximum 
percent 
pnce  in- 
crease 

Percent  out- 
put reduc- 
tions 

Employ- 
ment reduc- 
tions 

No.  of  termi- 
nals under 
competitive 
pressure 

Impact  on 
vessels 

Dis- 
place- 
ment 
potential 
by  pipe- 
line 

B.    95   Percent   emis- 

240 
(750) 

('') 

(•) 

(•) 

('■) 

(•) 

(i)  

(') 

sion  limit. 

'Terminals  affected  by  State  regulations  or  the  benezene  NESHAP  are  not  included  in  these  esiimates. 

f  Given  the  structure  of  the  UTD  data  base,  estimation  of  the  impacts  that  would  be  anticipated  at  a  conf-ol  level  more  stringent  than  the 
MACT  floor  was  not  possible.  However,  it  ,s  expected  that  these  impacts  wou'd  br  more  severe  than  those  expected  for  facili'ies  err,  ttina  more 
than  1  Mg/yr  of  HAP.  ^ 

V  Twenty-f've  «acint  es  have  HAP  emission  greater  than  1  Mg/yr  and  are  affected  by  RACT.  These  facilities  are  rrot  ir^cludcd  m  these  estimates. 

J  Given  the  structure  of  the  UTD  cost  estimates,  distinctions  between  the  costs  at  93  percent  and  95  percent  «mi5cion  red^jction  were  not  pos- 
s.-ble  However,  costs  would  be  at  least  as  high  as  those  shown  for  the  MACT  floor  plus  additional  vesssl  retrofit  costs  (Vess'^l  retrofit  costs 
range  from  S9,000  to  S61 ,000.) 

c  "Given  the  structure  of  the  UTO  data  base,  distinctions  between  the  impacts  at  93  percent  and  95  percent  emission  reduction  were  not  pos- 
sible. The  impacts  for  facilities  emitting  greater  than  1  Mg'yr  of  HAP  would  be  at  least  as  high  as  the  impacts  shewn  for  the  MACT  floor  with 
higher  impacts  on  vessels. 

Source:  Docket  A-90-44,  items  ll-A-23,  ll-A-32.  and  ll-A-34. 


3.  MACT  Determination 

a.  Product  loading. — (1),  Existing 
sources  emitting  1  Mg/yr  or  less.  Under 
Regulatory  Alternative  B.  the  average 
cost  effectiveness  to  control  existing 
facilities  emitting  less<han  1  Mg/yr  of 
HAP  is  approximately  $3.4  million  per 
Mg.  The  Administrator  has  determined 
that  these  costs  are  unreasonable  and.  as 
a  result,  that  MACT  for  the  subcategory 
represented  by  existing  facilities  with 
emissions  less  than  or  equal  to  1  Mg  per 
year  of  HAP  emissions  is  equivalent  to 
a  MACT  floor  of  no  control.  This 
determination  follows  section  112(d)  of 
the  Act  where  the  Administrator  is 
required  to  consider  cost  of  achieving 
emission  reductions  beyond  the  MACT 
floor  (among  other  criteria)  when 
selecting  MACT.  These  smaller  facilities 
represent  only  2  percent  of  all  industry- 
wide emissions. 

(2).  E.\isting  sources  emitting  greater 
Than  1  Mg/yr.  The  Administrator  has 
determined  that  MACT  for  the 
subcategory  represented  by  existing 
facilities  with  HAP  emissions  exceeding 
1  Mg  per  year  is  the  MACT  floor  of  93 
percent  overall  control.  The  incremental 
benefits  of  additional  control  are  not 
justified  considering  the  costs  of 
achieving  these  reductions. 

The  bulk  of  the  incremental  costs  of 
control  beyond  the  93  percent  emission 
limit  (MACT  floor)  are  the  costs  to 
retrofit  a  sufficient  number  of  vessels  to 
capture  emissions  beyond  those 
required  at  the  MACT  floor  and 
supplemental  operating  costs. 
Unfortunately,  the  Agency's  marine 
vessel  data  base  does  not  contain  the 
type  of  data  needed  to  analyze  the 
nationwide  cost  effectiveness  of  a  more 
stringent  alternative.  However,  the 
average  cost  per  facility  to  retrofit 
sufficient  vessels  to  allow  the  facility  to 


comply  with  the  incremental  emission 
reduction  required  for  that  facility  to 
meet  standards  beyond  the  MACT  floor 
ranges  from  approximately  $9,000  to 
SSO.OOO  per  year.  (Additional 
information  on  this  analysis  is  found  in 
Docket  A-90-44,  item  n'-A-23  and  item 
II-A-32).  In  addition,  there  may  be 
substantial  additional  costs  to  the 
facility  to  equip  additional  emission 
points  (e.g.,  berths)  with  emission 
control  equipment.  The  Administrator 
deems  that  any  costs  beyond  the  MACT 
Hoor,  which  itself  has  a  cost 
effectiveness  of  over  $90,000  per  Mg, 
would  not  be  reasonable.  (The  statute 
itself  precludes  the  Admini.strator  from 
selecting  a  less  costly  MACT  floor.) 
Based  on  this  limited  analysis,  the 
Administrator  has  elected  to  not  require 
control  beyond  the  MACT  Hoor  for  this 
subcategory. 

The  selection  of  93  percent  emission 
limit  as  MACT  for  existing  sources 
emitting  greater  than  1  Mg/yr  should 
provide  flexibility  to  terminals  that 
install  control  equipment  that  is 
expected  to  achieve  95  to  98  percent 
emissions  reduction.  This  Hexibility 
enables  facilities  to  control  HAP 
emissions  in  the  most  efficient  manner 
by  not  requiring  the  control  of  liquids 
having  minimal  emissions.  The  Agency 
is  soliciting  comment  on  the  need  for 
this  fiexibility.  and  on  methods  to 
ensure  enforceability  of  these  standards 
given  this  flexibility. 

It  should  be  noted  that  the  EPA  does 
not  believe  that  the  analysis  performed 
above  for  MACT-regulated  facilities  is 
applicable  to  the  determination  of  RACT 
discussed  in  section  III-C.  The  EPA 
believes  that  the  incremental  benefits  of 
controlling  the  MACT-regulated 
terminals  above  93  percent  control  is 
unjustified,  given  the  costs  already 
associated  with  the  MACT  standard.  On 


the  olht'r  hand,  the  R.-\CT  standards 
apply  only  to  the  largest  crude  oil  and 
gasoline  terminals  in  the  United  States. 
The  cost  effectiveness  associated  with 
requiring  95  or  98  percent  control  at 
these  facilities  is  considerably  more 
favorable  than  that  associated  with 
requiring  95  or  98  percent  control  for 
the  MACT-regulated  facilities.  As 
shown  above,  the  cost  effectiveness 
as.sociated  with  the  RACT  standard  is 
$2.100/Mg.  considerably  less  than  that 
for  the  MACT  standard.  Therefore,  the 
Agency  believes  that  it  is  not 
appropriate  to  reduce  the  percent 
reduction  requirements  of  the  RACT 
standard  to  match  those  of  the  MACT 
standard.  The  EPA  recognizes  that  for 
some  individual  facilities  regulated 
under  both  sections  112  and  183(f),  the 
RACT  standard  may  be  more  stringent 
than  the  MACT  standard.  The  EPA 
believes  that  this  result  is  appropriate, 
but  the  EPA  is  taking  comment  on  this 
issue.  The  EPA  also  notes  that  the 
control  equipment  required  under  both 
the  MACT  standard  and  the  KACY 
standard  must  meet  the  95  or  98  percent 
control  threshold.  The  M.^CT  standard 
offers  flexibility  with  regard  to  the  type 
of  liquids  controlled,  not  the  manner  in 
which  they  are  controlled. 

(3).  New  sources.  The  Administrator 
has  determined  that  MACT  for  new 
facilities  is  the  MACT  floor,  which  is  an 
overall  control  requirement  of  98 
percent.  However,  as  discussed  above, 
the  EPA  will  take  comment  on  whether 
MACT  for  new  facilities  could, 
consistent  with  section  112(d)  of  the 
Act.  be  equal  to  95  percent  reduction  for 
recovery-  devices  and  98  percent 
reduction  for  other  destruction  devices. 

b.  Ballasting.  The  Administrator 
believes  that  the  combined  impact  of 
fleet  turnover  and  Coast  Guard  and 
other  regulatory  requirements  for 
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I  inkships  to  use  segregated  ballast  tanks 
I  leans  that  there  should  be  no  impacts 
iom  the  control  (i.e..  prohibition)  of 
^llast  emissions.  As  a  result.  MACT 
Was  determined  to  be  equivalent  to  a 
prohibition  of  emissions  from  ballasting. 
However,  as  discussed  in  section  J.2, 
Ballasting  Emissions,  the  Admini.strator 
is  soliciting  comments  and  data  on  the 
possibility  of  significant  impacts  to 
currently  uncontrolled  vessels. 

4.  Selection  of  the  Proposed  MACT 
Standards 

a.  Product  loading.  As  with  the  RACT 
standards,  vessels  loading  at  facilities 
with  controls  must  install  a  vapor 
rollection  system  and  pass  one  of  three 
lank  ves.sel  tightness  alternatives. 

The  MACT  standards  for  exi.sting 
facilities  are  based  on  a  facility 
demonstrating  that  93  percent  of  HAP 
emissions  are  controlled.  Facilities 
would  be  allowed  to  demonstrate  that 
the  standard  is  being  met  in  one  of  two 
ways.  In  the  first  case,  a  facility  may 
choose  to  demonstrate  that  emissions 
from  all  vessels  being  loaded  at  the 
facility  are  being  routed  to  either  a  95 
percent  efficient  recovery  device  or  a  98 
percent  efficient  destruction  device.  In 
the  other  case,  the  facility  may  opt  to 
exclude  the  emissions  of  certain  vessels 
or  process  lines  from  control,  based  on 
documented  emission  estimates,  so  long 
qs  at  least  a  93  percent  overall  level  of 
(jdntrol  is  achieved.  The  partial  control 
of  any  commodity  loaded  or  unloaded  at 
the  terminal  would  not  be  allowed  as  a 
means  of  showing  compliance  with  the 
93  percent  overall  emissions  reduction 
sjtandard.  The  facility  would  still  be 
required  to  demonstrate  that  all 
rx)ntrolled  emissions  are  being  routed  to 
either  a  95  percent  efficient  recovery 
device  or  a  98  percent  efficient 
destruction  device. 

The  MACT  standards  for  new 
facilities  require  an  emissions  limit  of 
98  percent  control.  Additionally,  these 
facilities  would  be  required  to  maintain 
tank-tight  vessels  while  loading. 

b.  Ballasting.  Owners  or  operators  of 
existing  and  new  marine  tank  vessel 
loading  and  unloading  operations 
would  be  required  to  demonstrate 
compliance  with  the  ballasting 
standards  by  maintaining  records 
showing  that  the  vessels  loaded  met  one 
of  the  following  criteria:  (1)  The  vessel 
does  not  perform  ballasting  at  any  time, 
(2)  the  vessel  meets  the  Coast  Guard 
standards,  or  (3)  ballasting  emissions  are 
ducted  to  a  control  device. 

5  Impacts  of  the  Proposed  MACT 
Standards 

The  environmental,  costs,  energy  and 
economic  impacts  of  the  proposed 


MACT  standards  are  summarized  in 
Tables  4  through  6.  and  are  represented 
by  Regulatory  Alternative  A  for  facilities 
emitting  less  than  or  equal  to  1  Mg  of 
HAP  and  Regulatory  Alternative  A  for 
facilities  emitting  more  than  1  Mg  of 
HAP.  The^p  are  no  projected  impacts  to 
controlling  emissions  from  ballasting. 
As  discussed  in  section  IV.C.5,  the 
EPA  believes  thatjhe  potential  safety 
impacts  of  the  standards  have  been 
addressed. 

The  estimated  impacts  of  the 
standards  are  a  VOC  reduction  of  12,400 
Mg/yr  of  which  1,300  Mg  are  HAP.  The 
capital  and  annualized  costs  are 
estimated  to  be  $570  million  and  $130 
million,  respectively. 

The  EPA  performed  an  economic 
impact  analysis  of  the  MACT 
determination  for  this  regulation. 
Potential  price,  output,  and  employment 
impacts  for  affected  producers  and  for 
the  marine  transport  industry  were 
examined  for  each  alternative.  Potential 
small  business  impacts  were  also 
isolated.  Additional  information  on 
these  economic  impacts  is  available  in 
the  docket  for  this  proposed  regulation. 
Estimated  maximum  price  increases 
for  the  affected  products  varied  but  were 
not  large  (less  than  1  percent)  for  any  of 
the  products  under  Regulatory 
Alternative  A  of  the  MACT 
determination  for  terminals  emitting 
more  than  1  Mg/yr.  These  price  increase 
estimates  reflect  both  the  control  cost 
increase  for  transporting  crude  oil  and 
the  control  cost  increase  for  transporting 
petroleum  products.  Because  these  price 
increases  are  small  and  because  the 
elasticity  of  demand  coefficients  for 
petroleum  products  are  small,  estimated 
percent  output  (i.e..  throughput) 
reductions  were  minimal. 
Correspondingly,  estimated 
employment  reductions  were  also  small 
(less  than  200). 

Under  Regulatory  Alternative  A  of  the 
MACT  determination  for  terminals 
emitting  more  than  1  Mg/yr.  potentially 
significant  economic  impacts  on  the 
smaller  terminal  operations  that  would 
have  to  in.stall  controls  were  identified. 
These  significant  impacts  may  have 
resulted  from  the  high  costs  overall 
acting  in  combination  with  high  per- 
barrel  control  cost  differentials  between 
the  smaller  and  larger  terminal 
operations  that  would  have  to  control.  It 
is  expected  that  many  of  the  smaller 
terminal  operations  would  not  be  able  to 
pass  all  of  their  control  costs  forward  to 
consumers  since  they  would  be  under 
increased  competitive  pressure  from  the 
larger  terminal  operations.  It  was 
estimated  that  up  to  200  of  the  264 
affected  terminal  operations  will  have 
difficulty  either  absorbing  control  costs 


or  passing  along  these  costs  to 
consumers  under  the  proposed 
standard. 

The  potential  economic  impact  on 
marine  vessel  owners  is  relatively  small. 
Average  control  cost  per  barrel  for 
tankers  shipping  crude  oil  or  refined 
products  was  estimated  to  be  $0,002  per 
barrel  while  owners  or  barges  shipping 
refined  products  would  face  control 
costs  of  $0.08  per  barrel.  Because  77 
percent  of  U.S.  marine-transported 
petroleum  product  volume  would  be 
affected  by  these  proposed  standards,  a 
significant  percentage  of  U.S.  marine 
vessels  will  need  to  be  retrofitted.  The 
vessels  least  costly  to  modify  (most 
likely  the  larger,  newer,  double-skin 
vessels)  will  be  retrofitted  first,  leading 
to  a  significant  degree  of  dedicated 
service.  It  is  expected  that  vessel  owners 
that  do  retrofit  will  be  able  to  pass 
retrofit  co.sts  forward  to  consumers. 

As  discussed  above,  a  primary 
concern  in  the  implementation  of  these 
proposed  regulations  is  safety.  Though 
section  112  of  the  Act  does  not 
specifically  address  U.S.  Coa.st  Guard 
regulations  on  safety,  the  EPA  has 
endeavored  to  make  sure  that  safety 
factors  are  adequately  addressed  and 
that  nothing  in  the  proposed 
regulations,  whether  proposed  under 
section  183(f)  or  112,  is  inconsistent 
with  current  U.S.  Coast  Guard 
regulations. 

In  addition,  section  183(0(2)  of  the 
Act  requires  that  any  regulations 
promulgated  by  any  State  or  political 
subdivision  regarding  emissions  from 
the  loading  and  unloading  of  tank 
vessels  must  be  consistent  with  U.S. 
Coast  Guard  regulations  regarding 
safely.  This  consistency  requirement  is 
equally  applicable  to  any  Stale  or  local 
regulaiion  promulgated  under  the 
authority  of  the  Clean  Air  Act  section 
112.  Moreover,  section  112(1)  requires 
that  the  Administrator  di.sapprove  any 
program  submitted  by  a  State  if  the 
Administrator  determines  that  the 
program  is  not  likely  to  satisfy  the 
objectives  of  the  Act.  The  EPA  believes 
that  any  State  or  local  program  that  is 
inconsistent  with  U.S.  Coast  Guard 
safely  regulations  is  "not  likely  to 
satisfy  the  objectives  of  the  Act"  and 
would  therefore  be  disapproved  by  the 
Administrator. 

F.  Selpction  of  Format  for  the  Standards 

The  chosen  format  for  the  standards  is 
a  percent  of  mass  emissions  reduction. 
The  percent  of  mass  reduction  format 
allows  a  focus  on  the  final  control 
device  after  good  capture  has  been 
ensured.  This  approach  is  consistent 
with  the  benzene  NESHAP  (40  CFR  pari 
61  subpart  BB).  Sufficient  data  to 
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develop  a  mass  per  unit  loaded  standard 
were  not  available.  Additionally, 
emission  rates  can  vary  between 
facilities  and  between  vessels  based  on 
loading  temperature  and  the  arrival 
condition  of  the  vessel,  making  it 
difficult  to  set  an  acceptable  mass  per 
unit  loaded  standard  while  ensuring 
good  capture  and  control.  Developing  a 
mass  per  unit  loaded  standard  would 
have  required  e.xlensive  testing  and 
would  need  to  be  more  stringent  than 
the  percent  of  mass  reduction  format  in 
order  to  accommodate  the  varying 
terminal  and  vessel  conditions.  For  this 
reason,  a  mass  per  unit  loaded 
alternative  is  not  being  proposed. 

The  primary  format,  mass  emissions 
reduction,  for  the  MACT  standards  is 
the  same  as  the  RACT  standards. 
However,  because  the  MACT  standards 
allow  the  source  the  flexibility  to 
control  only  the  portion  of  total  facility 
emissions  needed  to  meet  the  93  percent 
reduction  requirement,  facilities  may 
choose  to  calculate  both  potential 
uncontrolled  and  actual  controlled 
emissions  as  part  of  the  compliance 
demonstration. 

Emissions  from  ballasting  operations 
would  be  prohibited. 

G.  Selection  of  Test  Methods 

The  proposed  standards  require  the 
use  of  approved  test  methods  to  ensure 
consistent  and  verifiable  results  for 
initial  performance  tests  and 
compliance  demonstrations. 

Different  test  methods  are  specified 
for  combustion  and  recovery  devices. 
For  combustion  devices.  Method  25  of 
40  CFR  part  60.  appendix  A  (Method  25) 
has  been  specified.  Method  25  is 
appropriate  for  measuring  the  VOC 
destruction  efficiency  of  combustion 
devices  whose  output  is  greater  than  50 
ppmv.  Given  the  large  inlet 
concentrations  associated  with  marine 
loadings,  outlet  concentrations  of  less 
than  50  ppmv  are  not  expected. 

For  recovery  devices,  (Method  25A)  of 
40  CFR  part  60.  appendix  A  (Method 
25A)  has  been  specified.  The  (Method 
25A)  is  appropriate  for  measuring  the 
VOC  removal  efficiency  of  a 
nondestructive  control  device.  Method 
25A  may  be  used  for  testing  both 
removal  efficiency  and  outlet 
concentration. 

Because  emissions  and  control 
efficiency  also  vary  during  the  loading 
cycle,  the  EPA  has  determined  that 
performance  tests  should  be  conducted 
to  include  the  loading  of  the  last  20 
percent  of  a  compartment,  and  may  be 
spread  out  over  multiple  compartments. 
Data  show  that  the  greatest  emissions 
occur  during  the  last  20  percent  of 
loading  of  a  tank  or  compartment.  The 


EPA  believes  that  the  control  equipment 
should  be  designed  to  handle  the  peak 
loading  emissions,  which  occur  during 
this  period. 

The  proposed  standards  also  allow 
the  use  of  any  test  method  or  test  results 
validated  according  to  the  protocol  in 
Method  301  of  40  CFR  part  63,  appendix 
A  to  allow  owners  or  operators  greater 
flexibility  in  testing. 

Under  today's  proposed  standards, 
owners  or  operators  not  having 
documentation  of  vessel  vapor  tightness 
would  be  required  to  test  the  vapor 
tightness  of  vessels  using  a  pressure  test 
provided  in  the  regulation,  or  a  leak  test 
provided  in  Method  21  of  40  CFR  part 
60,  appendix  A.  Methods  are  also 
provided  for  owners  or  operators 
loading  under  negative  pressure.  These 
test  methods  were  first  proposed  for 
owners  or  operators  of  benzene  transfer 
operations  on  September  14. 1989  (54 
FR  38083)  and  were  promulgated  on 
March  7. 1990  (55  FR  8292),  In  the 
proposal  of  the  benzene  transfer 
operations  NESHAP.  comments  were 
specifically  requested  regarding  the 
suitability  of  these  methods  for  these 
sources.  Based  on  the  comments 
received  on  these  methods  and  the 
Agency's  knowledge  of  the  use  of  these 
methods  under  the  benzene  transfer 
NESHAP,  the  Agency  is  confident  that 
these  methods  are  suitable  for 
determining  vapor  tightness  for  today's 
proposed  regulation. 

Regarding  the  emission  estimation 
procedures  to  be  followed  in 
determining  compliance  with  the 
proposed  standards,  the  Agency  is 
proposing  that  facilities  use  either 
actual  test  data  or  AP-42  emissions 
factors  to  identify  emissions  from  the 
various  commodities  and  streams 
loaded.  The  Agency  is  requesting 
comment  on  this  approach  for 
estimating  emissions. 
H.  Selection  of  Monitoring  and 
Compliance  and  Performance  Testing 
Requirements 

The  proposed  standards  list 
parameters  to  be  monitored  for  the 
purpose  of  determining  compliance. 
Monitoring  requirements  are  proposed 
for  both  the  vapor  collection  system  and 
control  devices.  The  vapor  collection 
system  monitoring  requirements  ensure 
that  vent  streams  will  not  be  diverted 
from  the  control  device  through  the  use 
of  flow  indicators  or  routine  inspection 
of  secured  by-pass  lines.  While  many 
forms  of  monitoring  may  qualify  as 
enhanced  monitoring,  enhanced 
monitoring  for  tank  vessel  loading  vapor 
control  systems  will  generally  be 
limited  to  a  continuous  control  device 
parameter  monitoring  system,  a 
continuous  emissions  monitoring 


system  (CEMS),  portable  monitors,  or  a 
combination  thereof. 

The  monitoring  criterion  for  carbon 
adsorption  is  a  CEMS  for  VOC 
concentration  at  the  exhaust  to 
atmosphere.  The  compliance  condition 
will  be  no  exceedance  of  the  average 
concentration  demonstrated  during  the 
facility's  last  compliance  test.  This 
monitoring  criteria  does  not  correspond 
precisely  to  the  95  percent  reduction 
requirement,  however  it  will  be  less 
costly  to  install  and  maintain  than  a 
system  monitoring  inlet  and  outlet  and 
calculating  removal  efficiency. 

The  monitoring  parameter  Tor 
combustion  devices,  except  flares,  is 
combustion  temperature.  Combustion 
temperature  is  a  strong  indicator  of 
performance.  The  temperature  to  be 
maintained  will  be  determined  from  the 
facility's  compliance  test.  For 
compliance  purposes,  temperature 
variation  is  limited  to  ±5.6°C  (±10°F) 
compared  to  the  average  temperature 
during  the  most  recent  compliance  test. 

The  monitoring  pjarameter  for 
condensers  Ls  the  exhaust  stream 
temperature.  Exhaust  temperature 
directly  correlates  to  exhaust 
concentration  cind  is  easier  to  monitor 
than  ontlet  concentration.  Coolant 
temperature  was  not  chosen  because  it 
provides  no  guarantee  of  heat  transfer 
efficiency  or  control  efficiency.  As  with 
combustion  devices,  temperature 
deviations  from  the  operating 
parameters  established  during  the  most 
recent  compliance  test  are  limited  to 
±5.6°C  (±10°F). 

The  monitoring  requirements  for 
fiares  are  established  in  40  CFR  60.18, 
which  requires  the  owner  or  operator  to 
monitor  for  the  presence  of  a  flame  at 
all  times. 

The  monitoring  parameters  for 
absorbers  are  the  temperature  and 
specific  gravity  of  the  scrubbing  liquid. 
Deviations  from  the  operating 
parameters  established  during  the  most 
recent  compliance  test  are  limited  to 
irC  (20^)  above  the  baseline 
scrubbing  liquid  temperature  and  ±0.1 
unit  from  the  basehne  scrubbing  liquid 
specific  gravity  respectively. 

Finally,  in  order  to  not  prohibit  the 
use  of  other  control  devices  or  new 
technology,  a  facility  not  using  a  control 
device  for  which  enhanced  monitoring 
criteria  have  been  included  may 
develop  its  own  monitoring  criteria  and 
submit  them  to  the  Administrator  for 
approval. 

The  Agency  is  also  proposing 
alternative  means  of  monitoring 
compliance  with  the  standards  at 
terminals  using  recovery  devices  for 
control  of  gasoline  vapor  emissions. 
These  terminals  would  monitor  the 
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butlet  concentration  of  VOC  from  the 
recovery  device.  Compliance  vk^ith  the 
standards  is  indicated  provided  that  the 
VOC  concentration  is  1,000  ppmv  or 
less.  The  EPA  believes  the  1,000  ppmv 
limit  for  gasoline  vapor  is  generally 
more  strict  than  the  95-percenf  control 
device  efficiency  requirement.  Data 
from  an  existing  facility  show  this  limit 
to  be  achievable  (Docket  A-90-44.  item 
n-B-13).  The  intent  of  the 
concentration  alternative  is  to  allow 
those  facilities  that  operate  at  a  higher 
efficiency  than  required  by  the  proposed 
Standard  to  perform  a  simpler 
compliance  test,  as  they  would  only 
have  to  test  at  the  outlet  of  the  control 
device.  The  EPA  does  not  have 
Sufficient  data  to  determine  a  ppmv 
Amission  limit  for  controlling  VOC 
vapors  from  crude  oil  emissions.  Nor 
does  the  EPA  have  sufficient  data  to 
determine  a  ppmv  emission  limit  for 
controlling  HAP  vapors  from  crude  oil 
emissions  or  other  commodities.  The 
EPA  is  soliciting  data  and  comments 
regarding  a  ppmv  limit  for  controlling 
ijibn-gasoline  VOC  and  HAP  emissions 
and  whether  carbon  adsorption  would 
be  used  to  control  emissions  from  crude 
oil  and  other  commodities. 

L  Selection  of  Recordkeeping  and 
Reporting  Requirements 

For  enforcement  purposes,  it  is 
necessary  to  require  records  and  reports 
of  various  parameters  at  all  facilities. 
Two  types  of  records  would  be  required 
to  ensure  compliance  of  facilities 
required  to  install  controls:  (1) 
Monitoring  results  from  the  most  recent 
performance  test  and  (2)  results  from 
periods  when  the  measurement  of 
parameters  significantly  deviated  from 
measurements  of  the  same  parameters 
during  the  most  recent  performance  test. 
Reports  of  those  periods  when 
monitored  parameters  were  significantly 
qutside  the  specified  range  would  be 
submitted  quarterly.  These  reports  are 
necessary  to  ensure  that  the  control 
equipment  is  maintained  in  good 
operating  condition. 

Additionally,  owners  or  operators 
would  be  required  to  keep  vapor 
tightness  documentation  for  marine 
vessels  loaded  on  file  in  a  permanent 
firm  available  for  inspection.  The 
o^vner  or  operator  would  be  required  to 
update  the  vapor  tightness 
documentation  at  least  once  per  year  to 
ensure  that  only  vapor  tight  marine 
vessels  are  loaded. 

Owners  or  operators  of  affected 
facilities  seeking  to  demonstrate 
compliance  with  the  93  percent 
e^Dission  reduction  standard  must 
maintain  records  of  their  determination 
of  HAP  control  efficiency  and  must 


submit  quarterly  reports  of  the  source's 
HAP  control  efficiency  calculated  from 
their  actual  throughputs.  The  Agency  is 
soliciting  comment  on  these 
requirements.  Specifically,  the  Agency 
requests  information  on  the  type  and 
method  of  documentation  that  should 
be  required  to  assure  compliance  with 
the  93  percent  emission  reduction 
standard. 

/.  Solicitation  of  Comments 

The  Administrator  specifically 
requests  comments  on  the  topics 
discussed  in  this  section.  Commenters 
should  provide  available  data  and 
rationale  to  support  their  comments  on 
each  topic. 

1.  Subcategories 

The  Agency  has  proposed  to  establish 
a  subcategory  for  terminals  emitting  less 
than  1  Mg/yr  of  HAP.  The  Agency  is 
also  requesting  comment  on  whether 
off-shore  terminals  and  the  Valdez 
Marine  Terminal  should  be  placed  in 
separate  subcategories  under  section 
1 12  of  the  Act.  The  Agency  requests 
comment  regarding  whether 
subcategories  should  be  established  for 
other  types  of  terminals  based  on 
particular  characteristics  of  these  types 
of  terminals  of  which  the  Agency 
currently  has  no  information.  EPA  also 
requests  comments  on  whether  further 
subcategorization  based  on  size  is 
warranted. 

a.  Offshore  terminals.  The  Agency 
does  not  believe  that  a  facility  which  is 
at  least  one-half  mile  offshore  is  part  of 
a  land-based  contiguous  site.  Offshore 
terminals  (both  those  with  subsea  lines 
and  platforms)  that  are  part  of  a 
contiguous  terminal  (i.e.,  offshore 
terminals  less  than  1/2  mile  from  shore) 
present  unique  regulatory  challenges 
such  as  the  cost  and  environmental 
impacts  of  installing  additional  subsea 
lines  to  carry  vapors  to  land-based 
equipment.  Size  constraints,  permitting 
difficulties,  and  other  concerns  may  be 
issues  with  an  offshore  control  system. 
The  EPA  is  proposing  that  offshore 
terminals  exceeding  the  throughput 
cutoffs  and  emission  limits  be  subject  to 
the  proposed  regulations  and  control 
vapors  to  the  same  extent  as  onshore 
facilities.  The  EPA  is  soliciting 
information  and  comments  regarding 
the  feasibility  and  cost  of  controlling 
emissions  from  offshore  terminals. 
Comments  are  also  requested  on  the 
grouping  of  offshore  facilities  info  a 
separate  subcategory  with  different 
control  requirements  under  MACT. 
b.  Additional  subcategory  for  the 
valdez  marine  terminal.  On  December 
29,  1993.  the  Alyeska  Pipeline  Ser\'ice 
Company  ("Alyeska")  sent  a  letter  to  the 


Agency  regarding  this  proposed  rule 
(see  Docket  A-90-44.  item  II-D-  65).  In 
the  letter.  Alyeska  discussed  an 
alternative  regulatory  approach  that 
would  allow  the  use  of  less  stringen* 
controls  at  Alyeska's  Alaska  Valdez 
Marine  Terminal  (VMT).  Alyeska 
"believes  that  the  optimal  vapor 
emission  control  system  for  the  VMT  is 
a  system  that  captures  and  recovers 
vapors  from  tanker  loading,  rather  than 
one  that  incinerates  captured  vapors." 
Alyeska  believes  that  it  can  successfully 
design  a  vapor  recovery  system  for  the  ' 
VMT  but  intuitively  believes  that  the 
emission  reduction  that  such  a  system 
can  achieve  will  be  less  than  the 
percentage  emissions  reduction 
achieved  by  significantly  smaller 
systems  and  particularly  those  which 
address  emissions  from  refined 
petroleum  products  rather  than  crude 
oil.  Alyeska  also  believes  that  a  vapor 
recovery  system  for  the  VTvIT  is  unlikely 
to  meet  today's  proposed  requirements 
of  a  95-percent  emission  reduction  of 
VOC  and  HAP  for  recovery  devices 
under  section  183(f)  and  section  112. 
respectively-  In  addition.  Alyeska  states 
that  the  VMT  should  be  placed  in  a 
separate  category  or  subcategory  under 
section  112(d)  because  Alyeska  believes 
the  VMT  is  unique  among  U.S.  marine 
terminals. 

Alyeska  has  also  suggested  separately 
(see  Docket  A-90-  44,  item  II-D-71) 
that  a  recovery  device  may  be  available 
to  VMT  that  could  meet  a  HAP  emission 
reduction  requirement  approaching  93 
percent  but  that  would  likely  not  meet 
a  VOC  reduction  requirement  above  70 
percent.  Alyeska  suggests  that  as  it  is 
located  in  an  ozone  attainment  area  in 
an  extreme  northern  climate  where 
formation  of  ozone  is  not  a  practical 
concern,  a  lesser  VOC  reduction 
requirement  may  be  reasonable  under 
section  183(1).  The  proposed  format  for 
the  Section  112  emission  limit  requires 
the  VMT  to  reduce  all  the  crude 
emissions  by  95  percent  when  using  a 
recovery  device.  The  EPA  requests 
comments  on  whether  this  format  could 
be  changed  to  allow  for  a  93-percent 
reduction  of  emissions  for  less  efficient 
control  technologies. 

The  EPA  made  no  changes  to  the 
proposed  standard  in  response  to 
Alyeska's  letter.  However,  the  EPA  is 
seeking  public  comment  on  the  issues 
addressed  by  Alyeska.  In  addition. 
Alyeska  intends  to  provide  the  EPA 
with  further  documentation  supporting 
its  position  before  the  end  of  the  public 
comment  period.  The  EPA  will  consider 
this  new  information  in  addition  to 
currently  available  information  in 
deciding  the  final  standard.  Currently 
available  information  which  will  be 
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considered  is  described  in  the  following 
paragraphs. 

Section  183(f)  requires  the  application 
of  RACT  considering  "costs,  any  non-air 
quality  benefits,  environmental  impacts. 
energy  requirements  and  safety  factors 
associated  with  alternative  control 
techniques."  Section  112(d)  requires  the 
application  of  VL\CT  considering  the 
"cost  of  achieving  such  emission 
reduction,  and  any  non-air  quality 
health  and  environmental  impacts  and 
energy  requirements."  (In  addition,  as 
described  previously,  a  minimum 
control  level  Is  specified,  referred  to  as 
the  floor.) 

Section  112(c)  requires  the  EPA  to 
estabhsh  categories  and  subcategories  of 
sources  for  reg  ilation  under  section 
112(d).  In  the  EPA "s  notice  of  initial  list 
of  categories,  the  EPA  stated  that  "a 
category  of  sources  is  a  group  of  sources 
having  some  com.Tion  features 
suggesting  that  they  should  be  regulated 
in  the  same  way  and  on  the  same 
schedule."  (57  FR  31578,  July  16. 1992). 
The  EPA  also  noted  that  "criteria  that 
may  need  to  be  considered  in  defining 
categories  of  s.rnilar  sources  include 
similarities  in:  process  operations 
(including  differences  between  batch 
and  continuous  operations),  emissions 
characteristics,  control  device 
applicability  and  costs,  safety  and 
opportunities  for  pollution  prevention" 
(57  FR  31580).  To  justify  VTvfT  being 
placed  in  a  separate  category  or 
subcategory,  it  needs  to  be  shown  that 
VMT  has  distinctions  that  are  relevant 
from  a  regulator}'  .standpoint  (given  the 
restrictions  of  section  112),  in 
determining  whether  the  VMT  can  be 
regulated  in  a  similar  manner  as  other 
terminals. 

The  VMT  is  the  largest  crude  oil 
loading  facility  in  the  U.S.  with  hourly 
crude  loading  rates  more  than  15  times 
that  of  any  other  marine  terminal.  The 
VMT  is  one  of  only  a  few  terminals 
which  are  exclusively  used  for  crude  oil 
loading. 

Alyeska  has  acknowledged  that  it 
could  use  a  combustion  device  at  VMT 
to  achieve  a  98  percent  reduction  in 
emissions.  However.  Alyeska  has  rai.sed 
concerns  about  the  feasibility  of 
recovering  cnjde  oil  vapors  with  a  95 
percent  efficiency  using  conventional 
recovery  devices  such  as  carbon 
adsorbers. 

According  to  Alyeska  the  design  and 
construction  of  a  vapor  recover^'  system 
for  the  V?»IT  would  be  technically  more 
complicated  than  for  any  other  marine 
terminal.  This  is  becau.se  no  existing 
vapor  recovery  system  is  currently 
operating  on  as  large  a  vapor  stream  as 
the  VMT  terminal,  there  is  great 
(omplexity  in  recovering  crude  oil 


vapor  (as  opposed  to  petroleum  product 
vapor),  and  for  reasons  discussed  in  the 
following  paragraph,  a  VMT  recovery 
system  would  have  to  be  designed  to 
operate  efficiently  over  a  broad  range  of 
declining  input  volumes.  In  addition, 
the  sub- Arctic  climate  of  the  region 
presents  unique  problems  with  regard  to 
handling  water  vapor  in  terms  of  both 
complications  on  the  technical 
processes  by  which  crude  oil  vapors  can 
be  recovered  and  in  terms  of  monitoring 
accuracy.  Different  and  more  complex 
operating  parameters  must  be 
considered  in  the  design  and 
construction  of  a  vapor  recovery  system 
that  will  operate  effectively  on  the  VMT 
crude  oil  stream  because  the  number 
and  range  of  volatility  of  the 
hydrocarbon  components  are  greater  in 
a  crude  oil  stream  than  in  a  product 
stream.  Alyeska  believes  that  it  may  not 
be  possible  to  achieve  as  high  a  recovery 
from  a  crude  oil  vapor  stream  as  is 
achievable  from  a  product  vapor  stream 
because  of  this  difference  in  the  number 
and  range  of  volatility  of  the 
hydrocarbon  components. 

The  throughput  in  the  Trans-Alaskan 
Pipeline  (TAP),  which  supplies  the 
crude  for  loading  at  the  vKlT.  is 
expected  to  decline  such  that  the 
volume  of  vapors  that  must  be  handled 
by  the  VMT  recovery  system  will 
decrease  with  time.  In  1988  annual  TAP 
throughput  reached  a  peak  of  2.14 
million  barrels  per  day.  Tliroughput 
subsequently  has  declined  to  a  current 
level  of  1.62  million  barrels  per  day 
(average  year  to  date  for  1993)  and 
estimates  indicate  that  production  will 
continue  to  decline  over  the  life  of  the 
now  decHning  North  Slope  oil  fields. 
An  emission  control  system  designed 
for  the  VMT  needs  to  be  able  to  operate 
efficiently  over  a  broad  range  of 
declining  input  volumes.  When 
considering  declining  throughput,  a 
recovery  system  enables  more  design 
flexibility  than  an  incineration  system 
because  recovery  systems  require 
enough  contact  with  either  surface  area 
or  scrubbing  liquid  to  ensure  high 
recovery;  as  flow  decreases  contact 
increases  which  marginally  increases 
recovery.  Therefore,  a  facility  may 
design  very  large  control  units  or 
smaller  parallel  units,  both  of  which 
will  function  at  design  efficiency.  An 
incinerator  is  not  as  flexible  in 
operation  as  a  recovery  system.  An 
incinerator  requires  proper  mixing  of 
the  waste  stream  and  the  flame  and 
mixing  becomes  poorer  as  flow  rates 
decline.  Large  incinerators  cannot  be 
run  at  flow  rates  much  lower  than  one 
half  design  rates  without  affecting 


mixing  and  corresponding  combustion 
efficiency. 

In  addition  the  VMT  will  require  the 
use  of  "active"  detonation  arrestors 
instead  of  "passive"  detonation 
arrestors  used  at  other  marine  terminals, 
due  to  the  amount  of  vapors  that  must 
be  collected  and  the  distance  between 
the  vessel  loading  berths  and  vapor 
recovery  facilities.  Alj-eska  has 
developed  active  detonator  arrestors 
that  have  been  approved  by  the  Coast 
Guard,  because  passive  detonation 
arrestors  would  not  protect  a  VMT  type 
system  from  explosion. 

Alyeska  estimated  that  the  additional 
amount  of  energy  that  could  be 
conserved  by  recovering  (instead  of 
incinerating)  tanker  vapors  at  the  VMT 
would  be  as  great  or  greater  than  the 
energy  that  could  be  saved  by 
recovering  tanker  vapors  at  all  other 
U.S.  crude  oil  loading  marine  terminals 
combined  (about  250,000  barrels  at 
current  throughput).  Both  recovery  and 
incineration  result  in  other  air 
pollutants  including  particulate  matter 
(PM).  sulfur  oxides  (SOx).  nitrogen 
oxides  (NOx).  carbon  monoxide  (CO), 
and  carbon  dioxide  (CO;).  Vapor 
recovery  may  be  more  advantageous 
when  considering  the  overall 
contribution  of  all  pollutants  to  the 
environment. 

The  proposed  standard  does  not  treat 
a  facility  such  as  the  VMT  as  a  separate 
category  or  subcategory.  However,  the 
EPA  is  still  considering  whether  these 
characteristics  described  above  are 
sufficient  to  warrant  treatment  of  a 
facility  like  the  VMT  as  a  separate 
subcategory,  and  is  requesting 
additional  information  and  public 
comments  on  this  issue.  Comment  is 
also  requested  on  the  extent  to  which 
these  factors,  largely  related  to  recovery 
devices,  should  be  considered  if  such  a 
facility  can  use  an  incinerator. 
Additional  informaticn  is  sought  on  the 
extent  to  which  factors  such  as  a 
different  detonator  device  are  relevant 
to  the  decision.  The  EPA  also  invites 
comment  on  Alyeska's  suggestion  that  a 
VOC  reduction  requirement  less 
stringent  than  95  percent  is  appropriate 
for  a  terminal  in  an  ozone  attainment 
area  in  an  extreme  northern  climate 
where  ozone  formation  is  not  a  practical 
concern.  The  EPA  will  evaluate  all 
information  and  comments  submitted  in 
making  a  Gnal  determination  before 
promulgation  of  the  standard. 

Alyeska  states  that  diminishing 
throughput  could  eliminate  the  need  for 
control  equipmerU  at  all  berths  in  the 
future;  if  throughput  continues  to 
decline,  the  VMT  will  eventually  be 
able  to  handle  the  entire  throughput  at 
only  two  berths  instead  of  the  four 
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available  berths.  Alyeska  has  raised  an 
issue  concerning  the  need  to  control  the 
berths  normally  not  in  use  if  they  are 
used  for  "emergency  purposes."  The 
issue  is  independent  of  the  choice  of 
control  systems  and  would  not  be 
considered  in  a  determination  of 
whether  it  is  appropriate  to  put  the 
VMT  in  a  separate  subcategory. 
However,  the  EPA  may  evaluate  a 
regulatory  approach  which  requires  full 
control  of  emissions  at  the  primary 
loading  berths,  but  allows  occasional 
use  of  uncontrolled  berths.  This  type  of 
regulatory-  scenario  assumes  that 
emissions  from  the  uncontrolled  berths 
would  be  negligible  when  compared  to 
emissions  to  the  controlled  berths.  For 
the  EPA  to  evaluate  such  an  approach 
requires  VMT  to  pro\'ide  detailed 
information  on  the  impacts  and 
tradeoffs  for  various  scenarios  of  the 
controlled  versus  uncontrolled  berths. 
The  EPA  is  requesting  comments  on  this 
type  of  approach,  including  the  need  to 
limit  frequency  of  use  or  mass 
emissions,  and  the  details  that  should 
be  in  the  rule  to  ensure  compliance. 

If  facilities  with  characteristics  like 
the  VMT  were  in  a  separate  subcategory, 
tljie  MACT  floor  would  appear  to  be  no 
control.  The  EPA  would  consider 
requiring  control  le\'els  more  stringent 
than  the  MACT  floor.  The  tradeoffs 
between  incineration  and  vapor 
recovery  would  be  considered  in  this 
determination,  and  also  in  the 
determination  of  RACT  under  section 
lB3(fl.  The  declining  throughput  and  its 
affect  on  the  number  of  berths  would 
also  be  considered  in  this  decision. 

Alyeska  is  still  studying  the  total 
impacts  associated  with  vapor  recovery 
systems.  Currently,  Alyeska  has  not  yet 
provided  the  EPA  with  the  control 
efficiency  of  the  recovery  process,  the 
efiergy  requirements,  costs,  or  the 
secondary  pollutants  associated  with 
recovery';  nor  has  Alyeska  provided 
evidence  showing  that  a  93  or  95 
percent  reduction  in  emissions  of  HAP 
using  a  recovery  device  is  infeasible  at 
VMT.  Moreover,  given  that  the  EPA's 
defmition  of  VOC  does  not  include 
niethane  and  ethane,  there  is  some 
question  as  to  whether  a  95  percent 
reduction  in  VOC  is  in  fact  possible 
using  recovery  at  the  VMT.  Additional 
information  is  also  needed  on  the 
declining  throughput,  its  effect  on  the 
number  of  berths  controlled,  and  the 
tradeoffs  involved.  The  EPA  could 
possibly  consider  the  trade-offs  among 
HAP,  VOC,  PM.  SOx.  NOx,  CO  and  CO, 
in  addition  to  energy  savings  when 
evaluating  recovery  versus  incineration. 
The  EPA  invites  comment  on  whether  a 
regulatory  approach  that  would  allow 
the  use  of  a  less  stringent  vapor  recovery 


system  at  the  VMT  is  permissible  and 
appropriate  under  the  Act.  Such 
comments  should  include  the 
consideration  of  tradeoffs  between  HAP, 
other  pollutants,  energy,  and  whether 
consideration  of  such  tradeoffs  is 
permissible  under  sections  112  and 
183(f).  Before  promulgating  a  final  rule, 
the  EPA  will  evaluate  all  additional 
information,  data,  and  comments 
submitted.  Based  on  this  evaluation,  the 
promulgated  standards  could  be  set  at 
the  proposed  RACT  and  MACT  levels, 
but  the  EPA  will  examine  all 
information  relevant  to  including  a 
separate  subcategory  for  large  crude 
terminals  and  establishing  a  different 
MACT  level  for  each  subcategory. 

2.  Ballasting  Emissions 

In  preparing  today's  proposed  rule  the 
Agency  has  assumed  that  the 
prohibition  of  ballasting  emissions  does 
not  contain  any  impacts  for  industry 
because  of  the  U.S.  Coast  Guard 
regulations  requiring  segregated 
ballasting  tanks.  The  Administrator  is 
soliciting  comments  and  data  that  might 
indicate  that  there  are  potential  impacts 
to  certain  classes  of  vessels,  particularly 
those  canying  noncrude  oil  product.  In 
addition,  the  Administrator  encourages 
comment  on  how  a  prohibition  of 
ballasting  emissions  could  be 
implemented  most  effectively. 

3.  Alternative  Concentration-Based 
Compliance  Determination 

For  terminals  that  use  recovery 
devices  for  control  of  gasoline  VOC  and/ 
or  HAP  emissions,  the  EPA  is  proposing 
an  alternative  means  of  compliance  to 
the  proposed  standards.  The  EPA  is 
soliciting  data  and  comments  regarding 
a  ppmv  limit  for  controlling  non- 
gasoline  VOC  and  HAP  emissions  and 
whether  carljon  adsorption  would  be 
used  to  control  emissions  from  crude  oil 
and  other  commodities. 

4.  Vessel  Tightness  Testing 

The  proposed  standards  require 
vessels  to  undergo  one  of  three  tightness 
tests  at  least  every  12  months.  The 
Administrator  is  soliciting  data  on  the 
frequency  of  leaks  on  marine  vessels  to 
determine  whether  the  interval  between 
tests  is  appropriate.  The  Administrator 
is  also  requesting  data  on  the 
effectiveness  of  requiring  vessels  to 
undergo  one  of  these  three  tightness 
tests. 

5.  Procedures  to  Estimate  HAP 
Emissions 

The  TSD  describes  the  limited  data 
regarding  marine  vessel  loading 
emission  factors  available  to  the 
Administrator  to  use  in  estimating  HAP 


(or  VOC)  emissions  from  marine  vessel 
loading  operations.  While  these  data  are 
sufficient  to  estimate  emissions  as  part 
of  regulatory  impact  analyses,  they  may 
not  be  sufficient  for  the  Administrator  to 
require  the  use  of  specific  emi.ssion 
factors  in  the  emission  estimation 
alternative  allowed  under  the  proposed 
part  63  standards  for  existing  sources. 
For  this  reason,  facilities  wanting  to  take 
advantage  of  this  alternative  will 
develop  and  submit  documentation  of 
emission  estimates  on  a  case-by-case 
basis.  The  Administrator  requests  that 
commenters  submit  data  on  pos.sible 
emission  factors  and/or  alternative 
emission  estimation  procedures  for 
consideration  in  the  final  rule. 

6.  RACT  Standard  of  93  Percent 
Reduction 

As  discussed  above,  for  those  sources 
regulated  under  section  183(f)  of  the 
Act,  the  EPA  is  requiring  that  such 
sources  reduce  emissions  at  their 
facility  overall  by' 95  percent  if  using  a 
recover}'  device  or  by  98  percent  if  using 
a  destruction  device.  Nevertheless,  the 
Agency  specifically  decided  not  to 
increase  the  stringency  of  its  MACT 
standard,  for  those  existing  sources 
regulated  under  seclion  112.  beyond  a 
reduction  level  of  93  percent  because 
the  cost  effectiveness  level  of  such  an 
increase  would  not  be  reasonable. 

The  Agency  believes  that  it  is 
reasonable,  given  the  associated  cost 
effectiveness  values,  to  require  the 
facilities  regulated  under  section  183(0 
(the  largest  terminals  of  their  kind  in  the 
U.S.)  to  reduce  emissions  by  95  or  98 
percent,  despite  the  fact  that  the  Agency 
is  requiring  only  93  percent  reduction 
for  the  terminals  regulated  under 
section  112.  However,  the  EPA 
understands  that  it  is  unusual  for  a 
RACT  standard  for  any  single  source  to 
be  more  stringent  than  a  MACT 
standard  for  that  source,  as  it  may  be  for 
certain  sources  regulated  under  both 
sections  112  and  183(0. 

The  Agency  requests  comment  on 
whether  the  analysis  performed  for 
regulation  of  sources  under  the  MACT 
standard  of  section  112  is  equally  valid 
under  the  RACT  standard  of  section 
183(0-  That  is.  given  the  cost 
effectiveness  values  associated  with 
decreasing  the  stringency  of  the  RACT 
standard  from  95  or  98  percent  control 
to  93  percent  control,  would  it  be 
reasonable,  "considering  costs,  any 
nonair-quality  benefits,  environmental 
impacts,  energy  requirements  and  safety 
factors,"  for  the  Agency  to  promulgate  a 
standard  of  93  percent  control  for  those 
.sources  regulated  under  section  183(0. 
in  addition  to  those  sources  regulated 
solely  under  section  112? 
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7.  Carbon  Bed  Regeneration  Emissions 

In  the  proposed  regulation,  the 
Agency  is  prohibiting  HAP  emissions 
from  the  regeneration  of  a  carbon  bed 
when  a  carbon  bed  adsorber  is  used  to 
control  HAP  emissions.  The  Agency  is 
requesting  comment  on  this 
requirement. 

Specifically,  the  Agency  requests 
comment  on  the  degree  to  which  steam 
stripping  (in  which  steam  is  used  to 
regenerate  these  carbon  beds)  is  used  at 
affected  sources. 

8.  MACT  Floor  Determination 

In  a  March  9.  1994,  Federal  Register 
notice  reopening  the  public  comment 
period  for  det*?rniination  of  "MACT 
floor"  for  NESHAP  source  categories  (59 
FR  11018),  the  Agency  considered  more 
than  one  interpretation  of  the  statutory 
language  concerning  the  MACT  tloor  for 
existing  sources  and  solicited  comment 
on  them.  The  MACT  floor  decision  that 
the  EPA  will  make  on  the  basis  of  this 
March  9.  1994.  notice  will  have  broad 
precedential  effects,  and  will 
presumptively  be  followed  by  the 
Agency  in  any  rulemakings 
subsequently  promulgated  under  Title 
III  of  the  Act.  The  MACT  floor 
determinations  proposed  in  today's 
rulemaking  may  therefore  be  affected  by 
the  Agency's  final  interpretation  of 
•MACT  floor. " 

Sections  112(d)(3)  (A)  and  (B)  of  the 
Act  require  that  the  EPA  set  standards 
no  less  stringent  than  "the  average 
emission  limitation  achieved  by  the  best 
performing  12  percent  of  the  existing 
sources"  if  there  are  at  least  30  sources 
in  a  category,  or  "the  average  emi.ssion 
limitation  achieved  by  the  best 
performing  5  sources"  if  there  are  fewer 
than  30  sources  in  a  category.  During 
the  development  of  this  proposed  rule, 
the  EPA  considered  two  interpretations 
of  this  statutory  language.  One 
interpretation  groups  the  words 
"average  emission  limitation  achieved 
by"  together  in  a  single  phrase  and  asks 
what  is  the  "average  emission  limitation 
achieved  by"  the  best  performing  12 
percent.  This  interpretation  places  the 
emphasis  on  "average."  It  would 
correspond  to  first  identifying  the  best 
performing  12  percent  of  the  existing 
sources,  then  determining  the  average 
emission  limitation  achieved  by  these 
sources  as  a  group.  Another 
interpretation  groups  the  words 
"average  emission  limitation"  into  a 
single  phra.se  and  asks  what  "average 
emission  limitation"  is  "achieved  by" 
all  members  of  the  best  performing  12 
percent.  In  this  case,  the  "average 
emission  limitation"  might  be 
interpreted  as  the  average  reduction 


across  the  HAP  emitted  by  an  emission 
point  over  time.  Under  this 
interpretation,  the  EPA  would  look  at 
the  average  emission  limits  achieved  by 
each  of  the  best  performing  12  percent 
of  existing  sources,  and  take  the  lowest. 
This  interpretation  would  correspond  to 
the  level  of  control  achieved  by  the 
source  at  the  88th  percentile  if  all 
sources  were  ranked  from  the  most 
controlled  (IGOth  percentile)  to  the  least 
controlled  (1st  percentile).  For  today's 
proposed  regulation,  the  Administrator 
is  using  the  first  interpretation 
described  above,  which  interprets  the 
statutory  language  to  mean  that  the 
MACT  floor  for  existing  sources  should 
be  set  at  the  level  of  control  achieved  by 
the  "average"  of  the  best  performing  12 
percent. 

In  establishing  the  MACT  floor  for 
today's  proposed  regulations,  the  EPA 
also  considered  two  possible  meanings 
for  the  word  "average"  as  the  term  is 
used  in  section  112(d)(3)  (A)  and  (B)  of 
the  Act.  First,  the  EPA  considered 
interpreting  "average  "  as  the  arithmetic 
mean.  The  arithmetic  mean  of  a  set  of 
measurements  is  the  sum  of  the 
measurements  divided  by  the  number  of 
measurements  in  the  set.  The  EPA 
determined  that  the  arithmetic  mean  of 
the  emissions  limitations  achieved  by 
the  best  performing  12  percent  of 
existing  sources  in  some  cases  would 
yield  an  emission  limitation  that  fails  to 
correspond  to  the  limitation  achieved  by 
any  particular  technology.  In  cases 
where  this  limitation  existed,  the  EPA 
decided  not  to  select  this  approach.  The 
EPA  also  considered  interpreting 
"average"  as  the  median  emission 
limitation  value.  The  median  is  the 
value  in  a  set  of  measurements  below 
and  above  which  there  are  an  equal 
number  of  values  (when  the 
measurements  are  arranged  in  order  of 
magnitude). 

For  the  subcategory  of  sources 
emitting  1  Mg/yr  or  more  of  HAP,  the 
Agency  determined  that  the  derived 
arithmetic  mean,  for  all  practical 
purposes,  is  equivalent  to  recovery 
technologies  and  thus  the  Agency  used 
the  mean  to  determine  the  MACT  floor 
for  this  subcategory.  The  EPA  selected 
the  median  for  the  subcategory  of 
sources  emitting  less  than  1  Mg/yr  of 
HAP  because  the  arithmetic  mean  yields 
a  value  that  does  not  correspond  to  a 
particular  emission  control  technology. 

The  EPA  solicits  comment  on  its 
interpretation  of  "the  average  emission 
limitation  achieved  by  the  best 
performing  12  percent  of  the  existing 
sources"  (section  112(d)(3)(A)  of  the 
Act)  and  its  methodology  for 
determining  the  MACT  floor. 


9.  Monitoring  Parameters 

The  proposed  standard  requires  that 
terminals  using  a  combustion  device  to 
comply  with  the  standard  monitor  the 
combustion  temperature  computed 
every  hour  as  an  hourly  average,  and 
every  third  hour  as  a  3-hour  block 
average.  Operation  of  the  affected  source 
in  deviation  of  the  baseline  temperature 
developed  during  the  compliance  test  in 
excess  of  S.e^C  (10°F)  constitutes 
noncompliance  with  the  standard.  The 
baseline  temperature  is  averaged  over 
the  loading  cycle.  The  Agency  believes 
that  it  is  appropriate  to  average 
temperatures  measured  during  the 
compliance  test  to  establish  a  baseline 
temperature  to  which  monitored  data 
can  be  compared.  The  Agency  is 
soliciting  comments  on  the  effect  of  the 
proposed  averaging  times  on  the 
parameter's  effectiveness  in  ensuring 
compliance  with  the  proposed 
standards. 

IV.  Administrative  Requirements 

A.  Public  Hearing 

The  EPA  will  hold  a  public  hearing  to 
discuss  the  proposed  standard  in 
accordance  with  section  307(d)(.'))  of  the 
amended  Act.  Persons  wishing  to  make 
oral  presentation  on  the  proposed 
standards  for  marine  tank  ves.sel  loading 
operations  should  contact  the  EPA  at 
the  addre.ss  given  in  the  ADDRESSES 
section  of  this  preamble.  The  EPA  will 
limit  oral  pre.sentations  to  15  minutes 
each.  Any  member  of  the  public  may 
file  a  written  statement  before,  during, 
or  within  30  days  after  the  hearing. 
Send  written  statements  to  the  Air 
Docket  Section  address  given  in  the 
ADDRESSES  section  of  this  preamble  and 
should  refer  to  Docket  A-90— 44. 

The  EPA  will  make  a  verbatim 
transcript  of  the  hearing  and  written 
statements  avaihble  for  public 
inspection  and  copying  during  norninl 
working  hours  at  the  EPA's  Air  Docket 
Section  in  Washington,  DC  (see 
ADDRESSES  .section  of  this  preamble). 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  ul  the  information 
submitted  to  or  otlierwise  considered  hv 
the  EPA  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are  (1)  to  allow 
interested  parties  to  readily  identify  and 
locate  documents  so  that  they  can 
intelligently  and  effectively  participate 
in  the  rulemaking  process  and  (2)  to 
serve  as  the  record  in  case  of  judicial 
review  (except  for  interagenc  y  review 
materials)  (section  307(d)(7)(A)  of  the 
amended  Act). 
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C.  Office  of  Management  and  Budget 
Be\iev,s 

1.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  standard 
have  been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  the  EPA 
(ICR  No.  1679.01),  and  interested  parties 
may  obtain  a  copy  from  Sandy  Farmer, 
Information  Policy  Branch,  EPA,  401  M 
Street.  SW.  (2136),  Washington,  DC 
20480.  or  by  calling  (202)  260-2740. 
The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  265  hours  per  respondent  per 
yearj  including  time  for  reviewing 
instrtjctions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
datajneeded,  and  completing  and 
reviewing  the  collection  of  information. 

Sand  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch.  2136. 
U.S.  Environmental  Protection  Agency. 
401  M  Street.  SW..  Washington.  DC 
2O460.  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington. 
DC  20503.  marked  "Attention:  Desk 
Officer  for  the  EPA."  The  final  standard 
will  irespond  to  any  0MB  or  public 
com^ients  on  the  information  collection 
requ|irements  contained  in  this  proposal. 

2.  E;|*cutive  Order  (E.O.)  12866  Review 

uiider  Executive  Order  12866.  (58  FR 
51735  (October  4.  1993))  the  Agency 
musi  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requjirements  of  the  Executive  Order. 
The  prder  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  re*»ult  in  a  rule  that  may: 

(ll  Have  an  annual  effect  on  the 
economy  of  $100  million  or  mo.e  or 
adverstily  affect  in  a  material  way  the 
ecor|omy.  a  section  of  the  econo  ny. 
proc  activity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
com  Ti unities; 

(2  Create  a  serious  inconsistency  or 
otherU'ise  interfere  with  an  action  taken 
or  pi  anned  by  another  agency; 

(3  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  lean  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 


President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  is 
anticipated.  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

D.  Regulatory  Flexibility  Act 
Compliance     ■ 

The  Regulator)'  Flexibility  Act  (Pub. 
L.  96-354,  September  19,  1980)  requires 
consideration  of  the  impacts  of 
regulations  on  small  entities,  which  are 
small  businesses,  small  organizations, 
and  small  governments.  The  major 
purpose  of  this  Act  is  to  ensure 
consideration  of  regulatory  alternatives 
that  might  mitigate  adverse  economic 
impacts  on  small  entities.  If  a 
preliminary  analysis  indicates  that  a 
proposed  regulation  is  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  a 
regulatory  fiexibility  analysis  must  be 
performed  to  examine  alternatives  that 
might  lessen  such  effects. 

The  EPA  performed  an  economic 
impact  analysis  of  the  MACT 
determination  considered  for  this 
regulation,  which  included  a 
preliminary  assessment  of  the  potential 
adverse  impacts  on  small  entities.  Two 
types  of  businesses  were  identified  that 
could  incur  adverse  small  business 
impacts:  marine  terminal  operations  and 
marine  vessel  operations. 

With  regard  to  marine  terminal 
operations,  the  proposed  standards 
e.xempt  facilities  with  HAP  emissions  of 
less  than  1  Mg/yr.  This  reduces  the 
number  of  impacted  terminals  from 
approximately  1.450  to  264.  These 
exemptions  allow  the  smallest 
operations  to  avoid  installation  of 
controls.  These  exemptions  greatly 
reduce  per-barrel  control  cost 
differentials  that,  as  indicated  in  the 
economic  impact  analysis,  would  make 
it  difficult  for  owners  of  the  smallest 
terminals  to  pass  forward  control  costs 
to  consumers  had  no  or  fewer 
exemptions  been  made.  With  the 
proposed  standards,  however,  it  is 
expected  that  a  large  portion  (up  to  200) 
of  the  264  regulated  terminals  will  only 
be  able  to  pass  a  fraction  of  the  control 
co.sts  on  to  consumers  in  the  form  of 
higher  prices.  This  condition  is 
attributable  to  the  EPA's  assumption 
that  loading  costs  will  incrt^ase  by  the 
average  cost  of  control,  that  terminals 
are  competitive  and  that  higher  than 
average  control  cost  terminals  will  have 


to  absorb  those  differences.  Thus,  the 
economic  impact  on  these  terminal 
owners  is  expected  to  be  significant 
because  of  the  impact  of  cost  absorption 
on  profitability  and/or  difficulty  in 
raising  capital  for  the  control  system. 
On  the  other  hand,  of  those  200 
terminals,  it  is  expected  that  many  are 
part  of  large  integrated  petroleum 
operations,  have  easier  access  to  capital 
and  will  remain  open.  Some  with  higher 
than  average  control  costs  will  also  be 
in  a  position  to  raise  their  prices  as 
much  as  their  control  costs  because  of 
favorable  locations  or  other  market 
conditions.  However,  the  overall 
number  of  small  business  terminal 
operations  significantly  affected  by  this 
regulation  is  expected  to  be  substantial. 

With  regard  to  marine  vessel 
operations,  the  economic  impact 
analysis  considered  all  of  these 
operations  to  be  small  businesses.  The 
number  of  vessel  operations  estimated 
to  be  impacted  by  the  proposed 
standards  is  expected  to  be  substantial 
since  a  significant  percentage  of  the 
petroleum  products  transported  via 
marine  vessels  will  be  affected  by  the 
standards.  Excluding  volume  from  the 
three  large  crude  oil  terminals  aflected 
(these  terminals  are  served  by  large  oil 
tankers  with  insignificant  estimated 
retrofit  costs  (S0.002/bbl).  77  percent  of 
the  U.S.  marine  transported  throughput 
of  controlled  products  and  crude  oil 
will  be  affected  by  the  standards.  That 
same  volume  percentage  of  the  fleet 
marine  vessels  will  need  to  be 
retrofitted  to  service  regulated 
terminals.  It  is  expected,  however,  that 
many  of  these  vessel  owners  will  be  able 
to  pass  forward  retrofit  costs  in  the  form 
of  higher  transport  prices. 

The  Agency  has  therefore  judged  that 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
(namely  terminals)  will  likely  result 
from  the  proposed  standards  and  that  a 
regulatory  flexibility  analysis  should  be 
performed. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements.  Tank  vessel  standards. 

Statutory  Authority 

The  statutory  authority  for  this 
propo.sal  is  provided  by  sections  101. 
112. 114.  116. 183(fl  and  301  Clean  Air 
Act.  as  amended;  42  U.S.C.  7401.  7411. 
7414.  7416.  7511b(f).  and  7601. 
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Dated:  April  29,  1994. 
Carol  M.  Browner, 

Administrator. 

[FR  Doc.  94-10<)74  Filed  5-12-94:  8:45  am] 

BILLING  CODE  6S6a-60-P 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1018-AC09 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Public  Hearing 
and  Reopening  of  Comment  Period  for 
Proposal  to  List  the  Lake  Erie  Water 
Snake  (Nerodia  sipedon  insularum)  as 
a  Threatened  Species 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule;  notice  of  public 
hearing  and  reopening  of  comment 
period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  gives  notice  that  two 
public  hearings  will  be  held  on  the 
proposed  determination  of  threatened 
status  for  the  Lake  Erie  water  snake 
{Nerodia  sipedon  insularum)  and  that 
the  comment  period  on  the  proposal  is 
reopened.  The  hearings  and  reopened 
comment  period  will  allow  comments 
on  this  proposal  to  be  submitted  from 
all  interested  parties. 
DATES:  The  first  public  hearing  will  be 
held  from  7  to  9  p.m.  on  Tuesday.  May 
31,  1994.  in  Put-in-Bay,  on  South  Bass 
Island,  Ohio.  The  second  public  hearing 
will  be  held  from  7  to  9  p.m.  on 
Wednesday,  June  1,  1994,  in  Port 
Clinton,  Ohio.  The  comment  period  will 
close  on  June  16, 1994. 
ADDRESSES:  The  May  31,  1994.  public 
hearing  will  be  held  at  the  Village  Hall, 
Catawba  Avenue,  Put-in-Bay,  Ohio.  The 
June  1.  1994,  public  hearing  will  be  held 
at  Port  Clinton  High  School.  821  S. 
Jefferson  Street,  Port  Clinton,  Ohio. 
Written  comments  and  materials  should 
be  sent  to  the  Regional  Director.  U.S. 
Fish  and  Wildlife  Service,  Bishop  Henry 
Whipple  Federal  Building,  1  Federal 
Drive,  Ft.  Snelling,  Minnesota  55111- 
4056.  Comments  and  materials  received 
will  be  available  for  public  inspection 
during  normal  business  hours,  by 
appointment,  at  the  above  Regional 
Office  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  information  on  the  public  hearing 
contact  Kent  Kroonemeyer.  Supervisor, 
U.S.  Fish  and  Wildlife  Service 
Ecological  Services  Field  Office.  6950- 
H  Americana  Parkway,  Reynold.sburg, 


Ohio  43068-4415  (614/469-6923;  fax 
614/469-6919). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Lake  Erie  water  snake  is  found  on 
the  islands  of  western  Lake  Erie  and  the 
adjacent  mainland  of  Ohio  and  Ontario, 
Canada.  It  has  been  proposed  for  listing 
as  a  threatened  species  due  to  strong 
evidence  that  its  numbers  have  declined 
dramatically,  primarily  as  a  result  of  the 
destruction  of  its  habitat  and  human 
persecution,  and  that  the  threats  to  the 
habitat  and  to  the  snakes  themselves  are 
continuing. 

The  Federal  Register  notice 
announcing  the  proposing  of  the  Lake 
Erie  water  snake  for  classification  as  a 
threatened  species  was  published  on 
August  18,  1993  (58  FR  43857).  The 
original  comment  period  ended  on 
November  16,  and  the  deadline  for 
receipt  of  public  hearing  requests  was 
October  4.  On  October  12,  1993  (58  FR 
52740),  a  second  notice  was  published 
extending  the  comment  period  until 
November  16.  1993. 

On  October  5.  1993.  the  Service 
received  a  request  for  a  public  hearing 
on  this  proposal  from  Donald  J. 
McTigue.  representing  BayclifPs 
Corporation.  A  second  request  for  a 
public  hearing  was  received  by  the 
Service  on  October  13.  1993.  from  H.  R. 
Clagg.  President  of  the  Johnson's  Island 
Property  Owners'  Association.  The 
Service  has  scheduled  two  hearings  in 
the  area  potentially  affected  by  the 
listing  propi)sal.  Those  parties  wishing 
to  make  statements  for  the  record 
should  have  available  a  copy  of  their 
statements  to  be  presented  to  the 
Service  at  the  hearing.  Oral  statements 
may  be  limited  to  5  or  10  minutes,  if  the 
number  of  parties  present  necessitates 
some  limitation.  There  are  no  limits  to 
the  length  of  written  comments 
presented  at  this  hearing  or  mailed  to 
the  Service.  Oral  and  written  comments 
receive  equal  consideration. 

In  order  to  accommodate  the  hearing, 
the  Service  also  reopens  the  public 
comment  period.  Written  comments 
may  now  be  submitted  until  June  16. 
1994,  to  the  Service  office  in  the 
ADDRESSES  section  or  at  the  public 
hearing. 

Author 

The  primary  author  of  this  notice  is 
Ronald  L.  Refsnider.  Division  of 
Endangered  Species,  Bishop  Henry 
Whipple  Federal  Building.  1  Federal 
Drive.  Ft.  Snelling,  Minnesota  55111- 
4056  (phone  612-725-3276;  fax  612- 
725-3526). 


Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  (16 
D.S.C.  1531  et.seq.). 

Dated:  May  9.  1994. 
Richard  N.  Smith, 

Acting  Director.  Fish  and  Wildlife  Senice. 
jFR  Doc.  94-11650  Filed  5-12-94;  8:45  nm| 

BILLING  CODE  4310-SS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  215 

(Docket  No.  940414-4114;  I.D.  032494B] 

Marine  Mammals;  Subsistence  Taking 
of  Northern  Fur  Seals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule  and  subsistence 
harvest  estimates  for  the  Pribilof 
Islands. 

SUMMARY:  NMFS  is  required  to  publish 
an  estimate  of  the  number  of  seals 
expected  to  be  harvested  in  the  current 
year  to  meet  the  subsistence  needs  of 
the  Aleut  residents  of  the  Pribilof 
Islands,  AK,  pursuant  to  the  regulations 
governing  the  subsistence  taking  of 
northern  fur  seals.  The  purpose  of  these 
regulations  is  to  limit  the  take  of  fur 
seals  to  a  level  providing  for  the 
subsi.stence  needs  of  the  Pribilof 
residents  and  to  restrict  taking  by  sex, 
age,  and  season  for  herd  management 
purposes.  This  notice  estimates  the 
number  of  seals  to  be  taken  in  1994. 
This  notice  also  proposes  to  amend 
existing  fur  seal  regulations,  making  the 
harvest  take  estimates  applicable  for  3 
years  instead  of  1  year.  This  proposed 
amendment  is  based  on  the  fact  that  a 
relatively  consistent  number  of  fur  seals 
has  been  harvested  each  year  since 
1989,  and  that  NMFS  does  not  expect 
subsistence  needs  to  increase  such  that 
takes  for  subsistence  purposes  will 
exceed  the  established  upper  limit  of 
the  subsistence  harvest  estimate  range 
first  established  for  the  1992  harvest. 
DATES:  Written  comments  must  be 
received  by  June  13,  1994. 
ADDRESSES:  Comments  should  be 
addressed  to  Dr.  William  W.  Fox.  Jr.. 
Director.  Office  of  Protected  Resources. 
(F/PR).  1335  East-West  Highway.  Silver 
Spring.  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Zimmerman.  (907)  586-7235.  or 
Margot  Bohan,  (301)  713-2322 
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SUPPLEMENTARY  INFORMATION: 

Background 

The  subsisttmce  harvest  of  northern 
fur  sisals,  Callorhinus  iirsiniis.  on  the 
Prihjlof  Islands.  AK.  is  governed  by 
regulations  found  in  50  CFR  part  215. 
subaart  D — Talcing  for  Subsistence 
Pur}^  ttses.  The  purpose  of  these 
itions.  published  under  the 
fc  rity  of  the  Fur  Seal  Act  (FSA).  Ifi 
U.S.    .  1151  ft  seq.,  and  the  Marine 
N'an|fiial  F.-otoction  Art  (MMFA).  Ifi 
.  1.361  fit  seq..  is  to  lin.it  tho  take 
.seals  to  a  level  pro\  iHing  for  the 
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to  a  47-day  season  (June  2,VAugust  fi) 


:;  restricted  to  onlv  suhadidt  n'jle 


isuant  to  the  regulations  governing 


purposes,  NMFS  must  publish  a 
summary  of  the  previous  year's  fur  seal 
harvest  (1993  harvest  results  were 
published  on  November  1,  1993  (58  FR 
59297)),  and  a  projection  of  the  number 
of  seals  expected  to  be  taken  in  the 
current  year  to  meet  the  subsistence 
needs  of  the  Aleut  residents  of  the 
Pribilof  Islands,  AK. 

The  projected  estimates  are  given  as  a 
range,  the  lower  end  (^f  which  mav  be 
exceeded  if  NMFS  is  given  nolice,  and 
tiie  As.~.istant  Administrator  for 
Fisheries.  NOAA  (AA),  determines  that 
the  annual  subsistence  needs  of  the 
Prihilof  Aleuts  have  not  been  satisfied 
(50  CFR  215.32(e)(3)).  Conversely,  the 
harvest  ran  be  termmated  before  the 
lo\ver  "nd  of  the  range  is  reached  if  it 
is  determined  that  the  annual 
subsistence  needs  of  the  Pribilof 
residents  have  been  met  or  the  harvest 
has  been  conducted  in  a  wasteful 
manner. 


Subsistence  Estimates  and  Trends 

The  number  of  northern  fur  seals 
harvested  on  St.  Paul  Island  since  1985 
has  ranged  from  1.077  (1990)  to  1,710 
(1987)  (Table  1).  The  annual  subsistence 
takes  on  St.  George  Island  since  IIKR 
have  ranged  from  92  (1987)  to  319 
(1993)  seals  (Table  1).  Within  the  p;,st 
3  years,  however,  the  number  of  tur 
seals  harvested  annually  has  bt^tn 
relatively  con.sistent.  Since  1991.  the 
average  nunihcr  of  .seals  har\es',ed  each 
year  on  St.  Paul  and  St.  CTCorge  I.slands 
has  been  1,548  (range:  1.482-1.645)  and 
2fi5  (range:  194-319),  respcclive'v 
(Tai)le  1).  Furliiermore.  the  actual 
number  of  animals  harvested  has  never 
reached  the  upper  end  of  the  estimated 
range.  In  1992,  for  example,  only  194  of 
the  3G5  f.ir  seals  originally  rslirijted  for 
sulisisteni  e  need  du-ing  that  year  were 
taken  on  St.  George  Island.  In  199.1.  onlv 
3 19  of  the  407  seals  requested  were 
taken  to  meet  the  subsistence  needs  of 
St.  George  residents. 


the  tpjking  of  fur  seals  for  subsistence 

Table  1.—  Subsistence  Harvest  Levels  for  Northern  Fur  Seals  on  the  Pribilof  Islands,  1985-1993 


Year 


Subsistence  estimates 


3t.  Paul 


2,400-6,000 
1 .600-2,400 
1 ,800-2,200 
1.600-1,800 
1.145-1,800 
1,145-1,800 
1 ,645-2.000 
1 ,645-2,000 


St.  George 


800-1.800 
533-1.800 
600-740 
533-600 
181-500 
181-500 
281-500 
281-500 


Actual  harvest  levels 


St.  Paul 


3,384 
1.299 
1.710 
1.145 
1,340 
1.077 
1,645 
1,482 
1,518 


St.  George 


329 
124 
92 
113 
181 
164 
281 
194 
319 


Estimate  of  Subsistence  Need  for  1994 

NMFS  has  used  the  previous  vear's 
harvi«;t  levels  as  a  baseline  to  estimate 
need  in  the  current  year.  Household 
surveys  have  also  been  conducted  bv 
the  tribal  government  on  each  island 
since  1992  to  estimate,  in  part,  the 
number  of  seals  required  to  meet  the 
sub.sistence  needs  of  the  Pribilof  Islands 
residents  (57  FR  22450,  May  25,  1992, 
and  58  FR  32892,  June  14,  1993). 
However,  not  all  households  can  be 
assessed  during  a  sur\ey.  Therefore, 
results  of  these  surveys  provide  an 
index  of  need  rather  than  an  absolute 
estimnte. 

NMFS  requested  that  the  tribal 
government  on  each  island  determine 
the  number  of  fur  seals  that  each 
household  would  need  for  the  coming 
year  on  January  13,  1994.  This  year's 
results  were  consistent  with  past 
subsistence  harvest  survey  requests  and 
take  rucords.  Therefore.  NMFS  proposes 
that  the  same  estimate  ranges  be 
established  for  1994  as  were  established 


for  1992  and  1993:  281-500  fur  seals  for 
St.  George  Island  and  1,645  to  2,000  for 
St.  Paul  Island.  NMFS'  biologists  will 
continue  to  monitor  the  entire  harvest 
on  St.  George  and  St.  Paul  Islands  to 
ensure  that  the  har\'est  is  carried  out  in 
a  manner  that  fully  complies  with  the 
regulations  specified  at  50  CFR  215.32. 

As  described  earlier  in  this  notice,  if 
the  Aleut  residents  of  either  island 
reach  the  lower  end  of  this  yearly 
harvest  estimate  and  have  unmei 
subsistence  needs  and  no  indication  of 
waste,  they  may  request  an  additional 
number  of  seals  up  to  the  upper  limit  of 
the  respective  harvest  estimates.  The 
residents  of  St.  George  Island  and  St. 
Paul  Island  may  substantiate  any 
additional  need  for  seals  by  submitting 
in  writing  the  information  upon  which 
they  base  their  decision  that  subsistence 
needs  are  unfulfilled.  The  regulations  at 
50  CFR  215.32(e)(l)(iii)  require  a 
suspension  of  the  fur  seal  har\'est  for  up 
to  48  hours  once  the  lower  end  of  the 
estimated  harvest  levels  is  reached.  The 


suspension  is  to  last  no  more  than  48 
hours,  followed  either  by  a  finding  that 
the  subsistence  needs  have  been  met  or 
by  a  revised  estimate  of  the  numl>er  of 
seals  nece.ssary  to  satisfy  the  Aleuts' 
subsistence  needs. 

Proposed  ModiHcation  to  Fur  Seal 
Regulations 

In  a  notice  published  on  Augu<;f  1. 
1991.  NMFS  acknowledged  the  need  to 
develop  other  methods  to  monitor  the 
subsistence  harvest  conducted  on  the 
Pribilof  Islands  (56  FR  36735).  In  a 
workshop  conducted  by  NMFS  on 
November  5.  1991.  NMFS  recognized 
the  need  to  reevaluate  the  regulatory 
issues  regarding  subsistence,  to 
determine  whether  changes  in  the  fur 
.seal  harvest  from  a  commercial 
endeavor  to  one  for  subsistence  may 
have  warranted  a  revision  of  the  current 
management  regime. 

As  a  first  step  towards  addressing 
these  concerns,  NMFS  proposes  an 
amendment  to  §  215.32  of  the  FSA 
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regulations,  allowing  subsistence  take 
estimates  to  be  applicable  for  a  3-year 
period,  beginning  in  1994.  During  this 
3-year  period,  NMFS  will  examine  the 
current  subsistence  har\'est  management 
regime.  The  proposed  amendment  is 
based  on  the  fact  that  the  actual  number 
of  fur  seals  harvested  each  year  since 
1989  has  been  relatively  consistent 
(Table  1),  and  the  fur  seal  take  has  never 
exceeded  the  upper  limit  of  the 
ostimalt'd  range  for  subsistence  need 
within  any  year  of  the  harvest.  Due  to 
recent  commercial  development  in  the 
Pribilof  Islands,  NMFS  anticipates  that 
lh(!  subsistence  needs  will  increase 
during  the  next  3  years,  but.  based  on 
historical  evidence  to  date,  the  annual 
subsistence  needs  are  not  expected  to 
incj-ease  to  levels  exceeding  the  range 
established  in  the  1903  final  estimate. 

Classification 

NMP'S  has  determined  that  the 
approval  and  implementation  of  this 
proposed  rule  will  not  significantly 
affect  the  human  environment,  and  that 
preparation  of  an  Environmental  Impact 
Statement  on  this  is  not  required  by 
section  102(2)  of  the  National 
Environmental  Policv  Act  or  its 
implementing  regulations.  This  rule 
makes  only  minor  changes  to  the 
r»?gulatior.s  governing  the  taking  of  fur 
S(!nls  for  subsistence  purposes;  this 
action  does  not  entail  significant 
sub.stantive  mvision.  Because  this  rule 
does  not  alter  the  conclusions  of 
previous  environmental  impact  analyses 
and  environmental  assessments,  it  i.s 
categorically  excluded  by  NO.\.\ 
Administmiive  Order  210-6  from  the 
requirement  to  prepare  an 
environmental  assessment. 

This  proposed  rule  has  be».'n 
delemiined  to  be  not  significant 
pursuant  to  E.O.  12806. 

The  General  Counsfl.  Department  of 
Commert;e,  certified  to  the  Chit  f 
Cou!-..>el  for  Advocacy  of  the  Small 
Business  Administration  that  this 
propost  il  rule,  if  adopted,  will  not  liave 
a  significant  econonic  impact  on  a 
substantial  number  of  small  entities. 
The  only  impact  will  be  on  individual 
native  Ala.skan  residents  of  the  Pribilof 
Islands  due  to  revision  of  the  schedule 
for  estimating  fur  seal  harvest  levels 
from  an  annual  estimate  to  an  estimate 
applicable  to  a  3-year  period.  Therefore, 
a  n.>gulatory  flexibility  analysis  was  not 
prepared. 

List  of  Subjects  in  50  CFR  Pari  215 

Administrative  practice  and 
procedure.  Marine  mammals.  Penalties, 
Pribilof  Islands,  Reporting  and 
recordkeeping  requirements. 


Dated:  May  9.  1994. 
Charles  Kamella. 

Acting  Program  Management  Officer. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  215,  subpart  D, 
is  proposed  to  be  amended  as  follows: 

PART  215— PRIBILOF  ISLANDS 

1.  The  authority  citation  for  part  215 
continues  to  read  as  follows: 

Authority:  16  IJ.S.C.  1151-1175.  16  U.S.C 
1361-1384. 

2.  Section  215.32  is  amended  by 
revising  paragraph  (h)  to  read  as  follows: 

§  215.32    Restrictions  on  taking. 

***** 

(b)  By  April  1  of  every  third  year, 
beginning  April  1994,  the  Assistant 
Administrator  will  publish  in  the 
Federal  Register  a  summary  of  the 
preceding  3  years  of  harvesting  and  a 
discussion  of  the  nunibctr  of  seals 
expected  to  be  taken  annually  over  the 
next  three  years  to  satisfy  the 
subsistence  requirements  of  each  island. 
This  discussion  will  include  an 
assessment  of  factors  and  conditions  on 
St.  Paul  and  St.  Geon^e  Islands  that 
influence  the  need  by  Pribilof  Aleuts  to 
take  .seals  for  subsistence  uses  and  an 
asse.ssmcnt  of  any  changes  to  tho.se 
conditions  indicating  that  the  number  of 
seals  that  may  be  taken  for  subsistence 
eai.h  year  should  be  made  high'^r  or 
lower.  Following  a  30-dav  public 
comment  period,  a  final  nolini;ation  of 
the  expected  aruiual  harv<>st  levels  for 
the  next  3  years  will  be  publish-.'d. 
***** 

[FR  DiX-..  94-1 161 5  Fikd  5-l::-04:  8.45  am) 
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50  CFR  Part  651 

[Docket  No.  940532-4132;  I.D.  041S94D] 

Northeast  Multispecies  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NT^^IS).  Nation.il  (Jcemic  and 
Atmospheric  Administr;.;iuu  (NQAA), 
Commerce. 

ACTION:  Proposed  rule:  request  for 
comn>ents. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  a  revised  part  of 
Amendment  5  to  the  Northeast 
Multispecios  Fishery  Manai^ement  Plan 
(FMP)  for  the  winter  flounder  fishery 
(revised  winter  flounder  exemption) 
that  was  initially  disapproved  on 
September  30.  1993.  The  New  England 
Fishery  Management  Council  (Council) 
has  revised  a  provision  that  would 
exempt  fishennen  from  some 


regulations  for  the  winter  flounder 
fishery,  under  certain  conditions,  if  they 
are  fishing  only  in  state  waters.  The 
intended  effect  is  to  ensure  adequate 
protection  for  winter  flounder  stocks, 
while  minimizing  the  regulatory  burden 
on  fishermen. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  by  June  4.  1904. 
ADDRESSES:  Send  comments  on  the 
revised  winter  flounder  exemption, 
proposed  rule  or  supporting  documents 
to  Allen  E.  Peterson,  Acting  Regional 
Dire<;tor,  N'NiFS,  1  Blackburn  Drive. 
Gloucester.  MA  01930.  Mark  the  outside 
of  the  envelope  "Comments  on  Winter 
Flounder  Exemption." 

Copies  of  the  revised  winter  flounder 
exemption,  including  the 
Environmental  Assessment,  are 
available  upon  request  from  Douglas  G. 
Marshall,  Executive  Director,  New 
England  Fishery  Management  Council,  5 
Broadway  (Route  1),  Saugus,  MA  01906. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  A.  Murphy.  NMFS.  Fishery 
Policy  Analyst,  50a-281-9252. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Council  submitted  Amendment  5 
to  the  FMP  on  .September  27.  1993.  Two 
measures  in  the  amendment  were 
disapproved  on  September  30.  1993 — a 
haddot:k  possession  limit,  and  the 
provisions  for  winter  flounder  fishing  in 
state  waters.  The  remainder  of 
Amendment  5  was  approved  on  January 
3.  1994.  Pursuant  to  section  304(b)(3)(A) 
of  the  Magnu.son  Fisherv'  Conservation 
and  Managemt'i'.l  Act  (Magnu.son  Act), 
the  Counc  il  has  submitted  the  revised 
winter  flounder  exemption  as  describ<;d 
in  this  proposed  rule.  The  Council's 
submission  of  a  revised  haddock 
pos.session  limit  is  not  containotl  in  this 
action. 

rl;e  disapproved  measure  for  winter 
floundt'T  established  an  exemption  to 
the  minimum  mesh  size  and  minimum 
fish  size  regulations  when  fishing  for 
wiiiter  flounder  in  state  waters. 
provid»Hi  that  a  given  stale's  regulations 
conformed  with  the  Atlantic  States 
M  irine  Fisheries  Commission's 
(ASMFC)  Winter  Flounder  Plan 
(ASMFC  Plan).  The  orie.inal  submission 
for  winter  flounder  was  disapproved 
bet.iiuse  this  provision  was  added  to 
A.iicndment  5  without  adequate 
analysis,  wjs  poorly  defined,  and  would 
likely  have  increased  mortality  of  winter 
flounder  and  otlier  multispecies. 

1  he  revised  winter  llounder 
exemption,  as  described  in  this 
proposed  rule,  lists  a  detailed  set  of 
criteria  under  which  a  vessel  holding  a 
Federal  Northeast  multispecies  pennit 
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y  fish  for  winter  flounder  uitli  mpsh 
aller  thnii  the  minimum  niosli 
rtjiuiri^imnii  in  the  FMP,  nnd  retain 
\\|i  Iter  flounder  smnller  than  the 

ilnimum  fish  size  for  that  species  in 
ttie^FV.P. 

Currently,  Federal  resulntions  for 
v\i^iter  flounder  apply  to  all  federally 
p  tniitted  vessels  whether  they  are 
fiMiing  in  state  waters  or  Federal  waters. 
When  a  federally  permitted  vessel  is 
fiphing  for  winter  flounder  in  state 
ujaters,  the  more  restrictive  of  either  the 
state  or  Federal  regulations  applies. 
Tins,  even  if  an  overall  state 
n  qnagement  program  is  more 
restrictive,  an  individual  Federal 
rtjgulation,  such  as  a  minimum  mesh 
sijze,  applies  if  it  is  more  restrictive  than 
tlie  individual  state  regulation. 

The  regulations  implementing 
Amendment  5  to  the  FMP  (59  FR  9872, 
March  1,  1994).  increased  the  minimum 
niosh  size  for  fishing  for  anv  of  the 
nijiulated  multispecies  finfish.  including 
winter  flounder,  and  applied  it 
Ihfoughout  the  range  of  the  species. 
Prior  to  Amendment  5,  the  minimum 
luosh  size  was  5'/.-  inches  (1.1.97  cm)  in 
the  Gulf  of  Maine,  on  Georges  Bank,  and 
a  jpart  of  Southern  New  England,  while 
eljsewhere  there  was  no  mininuun  net 
rnesh  size.  Under  Amendment  5.  the 
Hinimum  mesh  size  requirement  is  6 
iikhes  (15.24  cm)  throughout  the  net  in 
tho  Gulf  of  Maine  and  on  Georgt:s  Dank, 
as  of  May  1.  1994.  The  mininunn  mesh 
sit%!  requirement  is  5'/j  inches  (13.97 
ci|i)  throughout  the  net  in  Soulliern  New 
Ffif^land  in  1994,  remaining  5  V.;  inch 
(13.97  cm)  diamond  and  incronsinj;  to  (1- 
iiich  (15.24  cm)  square  in  1995,  rmd 
thereafter.  In  the  mid-Atlantic,  the 
rrjiniinum  mesh  size  requirement  isSM- 
iiijches  (1.T.97  cm)  as  de.scrihed  in  the 
s'.jrimer  flounder  regulations  under  50 
Cf'K  fi25. 24(a).  Also  under  the 
ai|jendment.  the  minimum  size  for 
)ter  flounder  was  increased  from  1 1 
hes  (27.9  <.m)  to  12  in(  h<"s  (ri().5  (.m). 
he  ASMFC  Plan  was  r.ppro\i>d  in 
Nliv.  1992.  The  fishing  inortDlitv 
olU'ctives  of  the  ASMIC  Plan,  a 
mnximum  spawning  potential  (MSF) 
taf-^et  of  ,30  percent  by  laiuiary  1.  1995. 
and  an  MSP  target  of  40  percent  hy 
January  1.  1999.  are  more  restri(  tive 
tli}.-|n  in  the  FMP  for  federal Iv  managed 
sihcks  (20  percent  MSP).  The  ASMFC 
Plan  allows  individual  states  to  utilize 
different  measures  to  achieve  these 
obi«'ctives.  State  plans  must  be  reviewed 
by  the  ASMFC's  Winter  Flounder 
Tt>ehni(.al  Committee  and  ajiprovtid  by 
the  ASMFC  Winter  Flounder 
Management  Board  as  meeting  the 
mnnagement  objectives.  • 

1  he  Council  proposes  the  w  inter 
flounder  exemption  on  the  basis  that. 


while  the  management  objectives  of  the 
AS.MFC  Plan  are  more  conservative  for 
winter  flounior  than  those  of 
Amendment  5,  they  may  be  achieved  hy 
a  different  set  of  measures  than  those  in 
the  FMP.  Without  the  proposed 
exemption,  a  vessel  would  have  to 
comply  with  the  more  restrictive 
elements  of  both  the  state  and  Federal 
regulations.  Under  these  circumstances, 
compliance  with  both  state  and  Federal 
rules  simultaneously  might  impose  an 
uimecessary  regulaton,-  burden  on 
federally  permitted  vessels  fishing  in 
state  waters  for  winter  flounder  that 
exceeds  that  which  applies  to  either 
state-permitted  vessels  fishing 
exclusively  in  state  waters  or  lederallv 
permitted  vessels  fishing  in  Federal 
waters.  The  purpose  of  the  proposed 
ac;tion  is  to  alleviate  the  cumulative 
impact  of  the  regulations  on  fishermen, 
while  still  achieving  the  FMP's 
objectives  for  winter  fiounder  and  other 
regulated  species  of  the  FMP. 

The  proposed  rule  provides  that  a 
vessel  holding  a  Federal  nuiltispecies 
permit  may  fish  for  winter  flounder 
with  mesh  smaller  than  that  specified  in 
the  regulations  governing  the 
multispecies  fishery  (50  CFR  part  r)51). 
may  retain  winter  llounder  smaller  than 
the  minimum  size  allowed  by  those 
regulations,  and  may  retain  more  than 
the  possession  limit  of  winter  fiounder. 
if  certain  conditions  are  met.  These 
conditions  are;  (1)  The  fishing  is 
conducted  exclusively  in  the  waters  of 
the  state  from  which  the  exemption 
certificate  was  obtained;  (2)  the  vessel 
has  on  board  a  certifiiiate  issued  bv  the 
state  agency  authorizing  the  vessel's 
participation  in  the  state's  winter 
flounder  fisliing  program  and  is  in 
f;o!iiplir.nce  with  the  apfJicable  .';tate 
laws  pertaining  to  minimum  mesh  size 
and  minimi, t'l  fi.-,h  size  for  winter 
fiouruier:  (;i)  the  state's  winter  nounder 
plan  has  been  approved  hy  \ho.  ASMFC] 
as  h(ing  in  ( (impliance  with  the  ASMFC 
Plan;  (4)  the  state  elects  in  writing  to  the 
Director.  Nortlieast  Region.  NMFS 
(Regional  Director),  to  participate  in  the 
exemption  program;  (5)  the  amoue.t  of 
regulated  species,  exclusive  of  winter 
fiounder.  on  board  a  vessel  issued  a 
limited  access  permit  that  is  fishing' 
under  the  days-at-sea  (DAS)  program  or 
U!icK;r  a  D.\S  exemption  program  in 
Sr)5 1.22(d).  does  not  exceed  the 
possession  limit;  (d)  the  vessel  does  not 
enter  or  transit  the  Fxclusive  K(.onomic 
Zone  (FEZ),  unless  the  vessel  is  in  a 
designated  transit  zone  established  bv 
the  Regional  Director  at  the  request  of 
the  coastal  state;  and  (7)  the  virssel  does 
not  enter  or  transit  the  waters  of  another 
.state,  unless  such  other  .state  is 


part ici pilling  in  the  exemption  program 
des(.ribed  by  this  section  and  th.e  ves.<;el 
is  enroiled  in  that  .state's  program. 

The  exemption  to  Feeieral  fisliery 
regulations  Ijeing  proposed  in  this 
action  would  apply  to  mininium  fish 
lengths,  mininunn  mesh  size,  ami  the 
regulated  species  possession  limit  of 
winter  fiounder.  in  certain  cases.  A 
ves.sel  nuist  still  comply  with  all  other 
ajiplicable  Federal  fisheries  regulations 
while  fishing  for  winter  fiounder  under 
this  exemption. 

The  intent  of  this  revised  version  of 
the  winter  fiounder  exemption  is  to 
achieve  conservation  objectives  under 
the  FMP  and  the  A.SMFC  Plan  for  winter 
fioundcT.  and. to  meet  conservation 
objectives  under  the  FMP  for  other 
regulated  species  of  groundfish  as 
defined  in  the  FMP.  while  still 
providing  for  the  winter  fiounder 
exemption  in  stale  waters.  The  Council 
intends  that  any  vessel  holding  a 
Federal  multispecies  permit  under  tlie 
FMP  subject  to  requirements  of  the  DAS 
program  in  the  FMP  will  have  its  fishing 
activity  in  state  waters  for  winter 
fiounder  credited  towards  its  individual 
DAS  or  fieet  DAS.  This  requirement 
should  minimize  the  effect  of  fishing  for 
winter  fiounder  in  .state  waters  on  other 
regulated  species  of  groundfish. 

Vessels  fishing  in  state  waters  under 
the  winter  fiounder  exemption  program 
would  be  subject  to  possession  limits 
that  would  vary. -depending  on  the 
vessel's  gear  type  and  the  categorv  of  the 
Federal  multispecies  permit  it  holds. 
Vessels  fishing  with  gilinets,  vessels  le.ss 
than  45  ft  (i;<.7  m)  in  length,  and  vcsst;ls 
under  the  i;;dividual  or  fieet  DAS 
jirogram  niay  harvest  an  unlimited 
amount  of  winter  fiounder  and  not  more 
than  500  lbs  (22fi.H  kg)  of  the  remaining 
regulated  species  otl'.er  than  win'c  r 
fiounder.  Ve.ssils  using  hook  ^;e,.r still 
wouki  not  be  subject  to  any  possession 
limits  ou  mullispwries.  Vessels  fishing 
with  a  possession  limit  only  permit 
woidd  be  subject  to  the  5od-lb  (22fi.a-kg) 
pos.session  limit  for  regulated  species. 

Classincation 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  this  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  action 
proposed  by  this  mie  will  provide  an 
undetermined  amount  of  regulatory 
relief  to  affected  fishing  vessels,  all  of 
which  are  small  entities.  It  is  tinknown 
how  many  vessels  will  choose  to  fish 
exclusively  in  state  waters  on  a  given 
trip  if  this  rule  is  implemented. 
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This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12865. 

List  of  Subjects  in  50  CFR  Part  651 

Fisheries,  Fishing,  Reporting  and 
rt>cordkeeping  requirements. 

Da:i-J:  Mjv  6,  1304. 

Rbilacd  A.  Schmitten, 

Assistant  Adwinistrc^tor  for  Fisheries 
Nuliona!  Maiine  Fisheries  Sen-ice. 

For  the  reasons  set  out  in  the 
proainble,  50  CFR  part  651  is  proposed 
to  be  amended  as  follows: 

PART  651— NORTHEAST 
MULTISPECIES  FISHERY 

1.  The  .luthority  citation  for  part  651 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1301  ct  s>q. 

2.  In  §  651.4.  the  last  sentence  of 
paragraph  (d)  is  revi.sed  and  a  new 
paragraph  (t)  is  added  to  read  as  follows: 

§  651 .4    Vessel  permits. 

•         »         •         •         • 

(d)  •   •   *  E.xcept  as  provided  for  in 
§§651.20(i)  and  651.23(0.  if  a 
requirement  of  this  part  and  a 
management  measure  required  by  a  state 
or  local  law  differ,  any  vessel  owner 
permitted  to  fish  in  the  FEZ  must 
comply  with  the  more  restrictive 
requirement. 
***** 

(t)  Certificate  for  winter  founder 
fishing  in  state  waters.  A  vessel 
permitted  under  this  part  and  fishing  for 
winter  flounder  in  state  waters  under 
the  minimum  mesh  size  and  minimum 
fish  size  exemptions  described  in 
§§651.20(i)  and  651.23(f),  respectively, 
must  have  on  board  a  certificate  issued 
by  the  state  ayency  authorizing  the 
vessels  participation  in  the  state  waters 
winter  flounder  fishing  program. 

3.  In  §651.9.  paragraphs  (a)(1).  (b)(1), 
(d),  (e)(2)  introductory  text.  (el(14). 
(e)(lfi).  (ej(17).  (e)(23).  and  (g)  are 
revised  to  read  as  follows: 

§6519    Prohibitions. 

(a)  *   *   * 

(1)  Posse.ss  or  land  multi^pecies 
fiiifi.-,h  smaller  than  the  minimum  sue 
as  specified  in  §  651.23.  unless 
exempted  undtr  §651.23(0. 
***** 

(b)*  *   • 

(1)  Pos.ses.s  or  land  more  than  the 
possession  limit  of  rej^;u!ated  species  per 
trip  as  specified  under  §651.27.  after 
accruing  the  vessel's  annual  DAS 
a!!(x:.=ition  or  when  not  participating 
under  the  DAS  program  pursuant  to 
§651.22. 


(d)  In  addition  to  the  prohibitions 
specified  in  paragraph  (a)  of  this 
section,  it  is  unlawful  for  any  person 
owning  or  operating  a  vessel  issued  a 
pcsses.sion  limit  only  permit  under 
§  651.4(c)  to  possess  or  land,  per  trip, 
more  than  500  lbs  (226.8  kg)  of 
regulated  species. 

•  •••»' 

(e)*  •  * 

(2)  Possess  or  land  regulated  species 
in  excess  of  the  possession  limit,  per 
trip,  as  specitled  in  §651.27,  unless: 

*  •        ■        •        • 

(11)  Fish  with  or  possess  within  the 
areas  described  in  §651.20(3)(1)  nets  of 
mesh  smaller  than  the  minimum  size 
specified  in  §  651. 20(-i){2).  unless  the 
vessel  is  e.xenipted  under  §651. 20(3;(3). 
(n)(4).  or  (i).  or  unless  the  vessel 
qualifies  for  the  exemption  specified  in 
paragraph  (e)(l)(ii)  of  this  section. 
***** 

(16)  Fish  with  or  pos.sess  within  the 
area  described  in  §  651.20(c)(1).  nets  of 
met>h  smaller  than  the  minimum  size 
specified  in  §  651.20(c)(2).  unless  the 
vessel  is  exempted  under  §651. 20(i).  the 
vessel  possesses  no  more  regulated 
species  than  the  pos.session  limit 
specified  in  §  651.27(a).  the 
nonconforming  mesh  is  stowed  in 
accordance  with  §  651.20(c)(4),  or  the 
vessel  qualifies  for  the  exemption 
specified  in  paragraph  (e)(l)(ii)  of  this 
section. 

(17)  Fish  with  or  possess,  within  the 
area  described  in  §  651.20(d)(1).  nets  of 
mesh  smaller  than  the  minimum  size 
specified  in  §  651.20(d)(2).  unless  the 
vessel  is  exempted  under  §  651.20(i). 
possesses  no  more  regulated  species 
than  the  possession  limit  specified  in 

§  651.27(a).  the  nonconforming  mesh  is 

stowed  in  accordance  with 

§  651.20(c)(4),  or  the  ves.s€l  qualifies  for 

the  exemption  specified  in  paragraph 

(e)(l)(ii)  of  this  section. 

***** 

(23)  Import,  export,  transfer,  land,  or 
possess  rt'gulated  species  that  are 
smaller  than  the  minimum  sizes 
specified  in  §651.23.  unless  the 
regulated  species  were  harvested  from  a 
vessel  that  qualifies  for  the  exemption 
specified  in  paragraph  (e)(l)(ii)  of  this 
section  cr  the  exemption  spec  ified  in 
§651.23(0. 
***** 

(g)  Presumption.  The  possession  for 
sale  of  regulated  species  that  do  not 
meet  the  minimum  sizes  specified  in 
§  651.23  will  be  prima /fyrje  evidence 
that  such  regulated  species  were  takt-n 
or  imported  in  violation  of  these 
regulations.  Evidence  that  such  fish 
were  harvested  by  a  vessel  not  issued  a 
permit  under  this  part  and  fishing 


exclusively  within  state  waters  or  under 
the  exemption  specified  in  §651.23(0 
will  be  sufficient  to  rebut  the 
presumption.  This  presumption  do<:!s 
not  apply  to  fish  being  sorted  on  deck. 
4.  In  §  651.20.  the  first  sentences  of 
paragraphs  (a)(2).  (c)(2)(i).  and  (c)(2)(ii) 
are  revised;  paragraph  (c')i2)  is  revised; 
aiid  paragraph  (i)  is  added,  to  read  as 
follows: 

§  651.20    Reguteted  mash  areas  and 
restrictions  on  gear  and  methods  of  tlGhing. 

***** 

(a)*  •  • 

(2)  Mi'sh-size  restrictions.  Except  as 
provided  in  paragraphs  (a)  (3)  through 
(5),  (e),  (0,  and  (i)  of  this  section,  the 
minimum  mesh  size  for  any  trawl  net, 
sink  gillnet.  Scottish  seine,  or  midwater 
trawl,  on  a  vessel,  or  used  by  a  vessel 
fishing  in  the  GOM'GB  regulated  mesh 
area,  shall  be  6  inches  (15.24  cm) 
diamond  or  square  mesh  thj-oughout  the 
entire  net.  *   •   • 
***** 

(c)*   •    • 

(2)  Mesh-size  restrictions,  (i)  For  1994. 
except  as  provided  in  paragraphs  (e).  (0 
and  (i)  of  this  section,  the  minimum 
mesh  size  for  any  trawl  net,  sink  gillnet, 
Scottish  seine,  or  midwater  trawl,  in 
use.  or  available  for  use  as  described 
under  paragraph  (c)(4)  of  this  section,  by 
a  vessel  fishing  in  the  Southern  New 
England  regulated  mesh  area,  shall  be 
5l.'/2  inches  (13.97  cm)  diamond  or 
square  mesh  throughout  the  net.  •   •  • 

(ii)  For  1995  and  thereafter,  except  as 
provided  in  paragraphs  (e).  [f]  and  (i)  of 
this  section,  the  minimum  mesh  size  for 
any  trawl  net.  sink  gillnet.  Scottish 
seine,  or  midwater  trawl,  in  use.  or 
available  for  use  as  described  under 
paragraph  (c)(4)  of  this  section,  by  a 
vessel  fishing  in  the  Southern  New 
England  regulated  mesh  area,  shall  be 
5V;;  inches  (13.97  cm)  diamond  or  6 
inches  (15.24  cm)  square  mesh 
throughout  the  net.  •   •   * 

•  *•**• 

(d)*   *   • 

(2)  Mesh-size  restrictions.  E.xcept  as 
provided  in  paragraphs  (e),  (0  and  (i)  of 
this  section,  the  minimum  mesh  size  for 
any  trawl  net.  sink  gillnet.  Scottish 
.seine,  or  midwater  trawl,  in  use,  or 
available  for  use  as  described  under 
paragraph  (c)(4)  of  this  section,  by  a 
vessel  fi.shing  in  the  Mid-A'ldnlic 
n-gulated  me'-.h  area  shall  be  that 
sjjecified  in  the  summer  uounder 
regulnlions  at  §  625.24(a)  of  this  ch.ipter. 

*  «        •        »        • 

(i)  Str.te  waters  winter  pounder 
e.xemption.  Notwithstanding  the 
provisions  of  paragraphs  (a)(2).  (c)(2). 
and  (d)(2)  of  this  section,  a  vessel 
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holding  a  Federal  multispecies  permit 
under  this  part  may  fishier  winter 
flounder  in  state  waters  with  mesh  size 
smaller  than  the  minimum  size  required 
under  this  section,  provided  that:  (1) 
The  fishing  is  conducted  exclusively  in 
the  waters  of  the  state  from  which  the 
exemption  certificate  was  obtained; 

(2 J  The  vessel  has  on  board  a 
certificate  issued  by  the  state  agency 
authorizing  the  vessel's  participation  in 
the  sitate's  winter  flounder  fishing 
program  and  is  in  compliance  with  the 
applicable  state  laws  pertaining  to 
minimum  mesh  size  and  minimum  fish 
size  for  winter  flounder; 

(3)  The  state's  winter  fiounder  plan 
has  been  approved  by  the  Atlantic 
Statds  Marme  Fisheries  Commission 
(ASMFC)  as  being  in  compliance  with 
the  ASMFC  Winter  Flounder  Fishery 
Manegement  Flan; 

(4)  The  state  elects,  in  writing,  to  the 
Regional  Director  to  participate  in  the 
exen^ption  program  described  by  this 
section; 

(5)|The  amount  of  regulated  species 
on  b{i>ard  a  vessel  issued  a  limited  access 
permit  that  is  fishing  under  the  days-at- 
sea  (DAS)  program  or  under  a  DAS 
exemption  program  in  §  651.22(d). 
exclusive  of  winter  fiounder.  does  not 
exceed  the  possession  limit  specified  in 
§  65127(a); 

(6)] The  vessel  does  not  enter  or  transit 
the  E£Z  unless  the  vessel  is  in  a 
designated  transit  zone  established  by 
the  regional  Director  at  the  request  of 
the  cpastal  state;  and 

(7)iThe  vessel  does  not  enter  or  transit 
the  VN^aters  of  another  state  unless  such 
othef  state  is  participating  in  the 
exemlption  program  described  by  this 
secti(!in  and  the  vessel  is  enrolled  in  that 
state'is  program. 


5.  In  §  651.23,  the  introductory  text  of 
paragraph  (a)  is  revised,  and  paragraph 
(f)  is  added,  to  read  as  follows: 

§  651 .23    Minimum  fish  size. 

(a)  Except  as  provided  in  paragraph  (f) 
of  this  section,  the  minimum  fish  sizes 
(total  length)  for  the  following  species 
are  as  follows:  *  •  • 
*        *        *        •        • 

(fl  State  waters  winter  flounder 
exemption.  Notwithstanding  the 
provisions  of  paragraph  (a)  of  this 
section,  a  vessel  holding  a  Federal 
multispecies  permit  under  this  part  and 
fishing  in  state  waters  may  retain  winter 
fiounder  smaller  than  the  minimum  size 
allowed  under  paragraph  (a)  of  this 
section,  provided  that: 

(3 )  The  fishing  is  conducted 
exclusively  in  the  waters  of  the  state 
from  which  the  exemption  certificate 
was  obtained; 

(2)  The  vessel  has  on  board  a 
certificate  issued  by  the  state  agency 
authorizing  the  vessel's  participation  in 
the  state's  winter  flounder  fishing 
program  and  is  in  compliance  with  the 
apphcable  state  laws  pertaining  to 
minimum  mesh  size  and  minimum  fish 
size  for  winter  fiounder; 

(3)  The  state's  winter  flounder  plan 
has  been  approved  by  the  ASMFC  as 
being  in  compliance  with  the  ASMFC 
Winter  Flounder  Fishery  Management 
Plan; 

(4)  The  state  elects,  in  writing,  to  the 
Regional  Director  to  participate  in  the 
exemption  program  described  by  this 
section; 

(5)  The  amount  of  regulated  species 
on  board  vessels  issued  a  limited  access 
permit  that  is  fishing  under  the  DAS 
program,  or  under  a  DAS  exemption 
program  in  §  651.22(d),  exclusive  of 


winter  fiounder.  does  not  exceed  the 
possession  limit  specified  in  §  651.27(a); 

(6)  The  vessel  does  not  enter  or  transit 
the  EEZ  unless  the  vessel  is  in  a 
designated  transit  zone  established  by 
the  Regional  Director  at  the  request  of 
the  coastal  state;  and 

(7)  The  vessel  does  not  enter  or  transit 
the  waters  of  another  state  unless  such 
other  state  is  participating  in  the 
exemption  program  described  by  this 
section  and  the  vessel  is  enrolled  in 'that 
state's  program. 

6.  In  §  651.27,  paragraph  (a)(5)  is 
added  to  read  as  follows: 

§651.27    Possession  limits. 

(a)*    *   * 

(5)  Exemption.  Notwithstanding 
paragi-aph  (a)(1)  of  this  section,  a  vessel 
issued  a  limited  access  permit  under 
this  part  that  is  fishing  under  the  DAS 
program  or  under  a  DAS  exemption 
program  in  §  651.22(d).  and  under  the 
state  waters  winter  fiounder  exemption 
specified  in  §651.20(i)  and  §651.23(0. 
is  not  subject  to  the  possession  limit  for 
winter  fiounder.  but  is  prohibited  from 
possessing  on  a  vessel,  or  landing  per 
trip,  more  than  500  lbs  (226.8  kg)  of 
regulated  species,  exclusive  of  the 
winter  fiounder.  This  exemption  does 
not  apply  when  a  limited  access  vessel's 
owner  or  authorized  representative 
declares  the  vessel  out  of  the 
multispecies  fishery  specified  in 
§651. 29(a)(1),  or  when  a  vessel  fishing 
under  the  Individual  DAS  program  has 
used  up  its  DAS  allocation. 
•        *        *        •        * 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agerKy  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods; 
Renewal 

Office  of  the  Secretary 
[Docket  No.  94-) 

This  notice  announces  the  renewal  of 
the  National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods.  The 
Committoe  is  being  renewed  in 
cooperation  with  the  Department  of 
Health  and  Human  Services  (HHS),  and 
was  recommended  by  a  1985  report  of 
the  National  Academy  of  Sciences 
(NAS)  Committee  on  Food  Protection, 
Subcommittee  on  Microbiological 
Criteria,  "An  Evaluation  of  the  Role  of 
Microbioloj^ical  Criteria  for  Foods." 

USDA  is  charged  with  the 
enforcement  of  the  Federal  Meat 
Inspection  Act  (FMIA),  the  Poultry 
Products  Inspection  Act  (PPIA).  and  the 
Egg  Products  Inspection  Act  (EPIA). 
Under  these  Acts,  USDA  is  responsible 
for  the  wholesomeness  and  safety  of 
meat,  poultry,  egg  products  and 
products  thereof  intended  for  human 
consumption.  Similarly,  the  Secretary  of 
HHS  is  charged  with  the  enforcement  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCA).  Under  this  Act,  HHS  is 
responsible  for  ensuring  the  safety  of 
human  foods  and  animal  feeds. 

In  order  to  continue  to  meet  the 
responsibilities  under  the  FMIA,  PPIA, 
EPIA,  and  the  FFDCA,  the  National 
Advisory  Committee  of  Microbiological 
Criteria  for  Foods  is  being  renewed.  The 
Committee  will  be  tasked  with  advising 
and  providing  recommendations  to  the 
Secretaries  on  the  development  of 
microbiological  criteria  by  which  the 
safety  and  wholesomeness  of  food  can 
be  assessed,  including  criteria  for 
microorganisms  that  indicate  whether 
foods  have  been  processed  using  good 
manufacturing  processes. 

Renewal  of  this  Committee  is 
necessary  and  in  the  public  interest 


because  the  development  of  a  sound 
public  policy  in  this  area  can  best  be 
accomplished  by  a  free  and  open 
exchange  of  information  and  ideas 
among  Federal,  State,  and  local 
agencies:  the  industry;  the  scientific 
community;  and  other  interested 
parties.  The  complexity  of  the  issues  to 
be  addressed  assures  that  more  than  one 
meeting  will  be  required  to  accomplish 
the  Committee's  tasks. 

Members  will  be  appointed  by  the 
Secretary  of  USDA  after  consultation 
with  the  Secretary  of  HHS.  Because  of 
their  interest  in  the  microbiological 
criteria  for  foods,  advice  on  membership 
appointments  will  be  requested  from  the 
Department  of  Commerce's  National 
Marine  Fisheries  Service,  and  the 
Department  of  Defense's  U.S.  Army 
Natick  Research  and  Development 
Center.  Nominations  for  membership 
are  based  primarily  on  expertise  in  food 
science,  microbiology,  and  other 
relevant  disciplines. 

For  additional  information,  please 
contact:  Mr.  Craig  Fedchock,  Advisory 
Committee  Specialist,  U.S.  Department 
of  Agriculture,  Food  Safety  and 
Inspection  Service,  Room  2151,  South 
Agriculture  Building,  14th  and 
Independence  Avenue,  S.W., 
Washington.  DC  20250. 

Done  at  Washington,  DC,  on  April  22. 
1994. 

Warden  Townsend,  Jr., 

Assistant  Secretary  for  Administration. 
|FR  Doc.  94-11640  Filed  5-12-94;  8:45  ami 
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Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  94-031-1] 

Secretary's  Advisory  Committee  on 
Foreign  Animal  and  Poultry  Diseases; 
Meeting 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  We  are  giving  notice  of  a 
meeting  of  the  Secretary's  Advisory 
Committee  on  Foreign  Animal  and 
Poultry  Diseases. 

PLACE,  DATES,  AND  TIME  OF  MEETING:  The 
meeting  will  be  held  in  the  Harbor 
Room  of  the  Comfort  Suites  Laurel 
Lakes.  14402  Laurel  Place,  Laurel. 


Federal  Register 
Vol.  59.  No.  92 
Friday,  May  13,  1994 


Maryland  20707,  (301)  206-2600.  The 
Committee  will  meet  on  June  28-30. 
1994.  Sessions  will  be  held  from  8  a.m. 
to  5  p.m.  on  June  28  and  29,  and  from 
8  a.m.  to  noon  on  June  30. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John.Williams,  Senior  Staff 
Veterinarian,  Emergency  Programs  Staff. 
Veterinary  Services,  APHIS,  USDA, 
room  745,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville.  MD  20782, 
(301) 436-8092. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary's  Advisory  Committee  on 
Foreign  Animal  and  Poultry  Diseases 
(FAPD)  advises  the  Secretary  of 
Agriculture  of  means  to  suppress, 
control,  or  eradicate  an  outbreak  of  foot- 
and-mouth  disease  or  other  destnictive 
foreign  animal  or  poultry  diseases  in  the 
event  these  diseases  should  enter  the 
United  States.  FAPD  also  advises  the 
Secretary  of  Agriculture  on  prevention 
of  these  diseases. 

Tentative  topics  for  discussion 
include:  Trade  issues;  the  world  disease 
situation,  including  hog  cholera  in 
Mexico:  screwworm  eradication;  the 
import  and  export  of  animals  and 
animal  products;  regionalization  and 
risk  assessment  in  international  trade; 
emergency  response  for  food  safety 
issues  involving  residues,  natural 
disasters,  or  other  threats;  an  avian 
influenza  update;  and  bovine 
spongiform  encephalopathy.  FAPD  will 
also  develop  recommendations  and 
prepare  comments  on  control  and 
eradication  guides  for  foot-and-mouth 
disease  and  other  foreign  animal 
diseases. 

The  meeting  will  be  open  to  the 
public.  Written  statements  concerning 
meeting  topics  may  be  filed  with  FAPD 
before  the  meeting  by  sending  them  to 
Dr.  John  Williams  at  the  address  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  Written  comments  may  also  be 
filed  at  the  time  of  the  meeting.  Please 
refer  to  Docket  No.  94-031-1  when 
submitting  your  comments. 

This  notice  of  meeting  is  given 
pursuant  to  section  10  of  the  Federal 
Advisory  Committee  Act. 

Done  in  Washington,  DC.  this  9th  day  of 
May  1994. 

Lonnie  J.  King, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Senice. 

IFR  Doc.  94-11679  Filed  5-12-94;  8:45  ami 
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(Docket  No.  94-024-1] 

General  Conference  Commrttee  of  the 
National  Pourtry  Improvement  Plan 
(NPIP)  end  ttie  NPIP  Biennial 
Conference;  Meeting 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  We  are.giving  notice  of  a 
meeting  of  the  General  Conference 
Committee  of  the  National  Poultry 
Improvement 4'ian'{NPIP)  and  of  the 
NPIP  Biennial'Conference. 
PLACE,  DATES,  AND  TIMES  OF  MEETING:  The 
meeting  and  conference  will  be  held  at 
theTJashville  Airport  Marriott,  600 
Marriott  Drive.  Nashville,  Tennessee. 
37214,  (615)  889-9300.  The  General 
Conference  Committee  will  meet  on 
June  26,  from  8  a.m.  to  5  p.m.  The 
Biennial  Conference  will  meet  on  June 
27  and  June  28,  from  8  a.m.  to  5  p.m. 
each  day  and  on  June  29. 1994.  from  8 
a.m.  to  noon. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Andrew  Rhorer,  Senior  Coordinator. 
Sheep,  Goat,  Equine,  and  Poultry 
Diseases  Staff,  Veterinary  Services, 
APHIS,  USDA,  room  205,  Presidential 
Building.  Hyattsville.  MD  20782,  (301) 
436-r768. 

SUPPLEMENTARY  INFORMATION:  The 
General  Conference  Committee  of  the 
National  Poultry  Improvement  Plan 
(NPIP).  representing  cooperating  State 
agencies  and  poultry  industr)'  members, 
serves  an  essential  function  by  acting  as 
liaise  n  between  the  poultry  industry 
and  the  Department  in  matters 
pertaining  to  poultry  health.  In  addition, 
this  Committee  assists  the  Department 
in  planning,  organizing,  and  conducting 
the  NPIP  Biennial  Conference. 

Teiitative  topics  for  discussion 
incline  proposed  changes  to  the  NPIP 
that  V^ould: 

1.  i'rovide  for  the  culture  of  cull 
chicks,  meconium  and  hatcher  trays  in 
egg-type  flocks  that  have  an 
environment  positive  for  Salmonella 
ententidis  (SE). 

2.  f  ropose  a  voluntary  program  for 
SE-teisted  started  poultry. 

3.  Provide  for  a  mid-lay  serological 
test  of:  suspect  breeding  flocks  for  S. 
pullcmjm  and  S.  gallinarum. 

4.  Provide  for  the  retesting  of 
pullcjrum-typhoid  plate  positive  serum 
specitmens  with  the  tube  agglutination 
test  0rthe  microagglutination  test  for 
pulldrum-typhoid. 

5.  Add  the  laboratory  protocol  for  the 
bacteriological  examination  of  baby 
chicks. 

6.  J^end  the  U.S.  S.  Enteritidis 
Monitored  program  for  egg-type 


chickens  by  disqualifying  a  breeding 
flock  with  an  SE  positive  environment 
and  require  the  monitoring  of  rodents. 

7.  Alter  the  number  of  birds 
monitored  for  M.  gallisepticuw  (MG)  in 
^oK"^yps  chickens. 

8.  Alter  the  number  of  birds 
monitored  for  M.  synoviae  (MS)  in  egg- 
type  chickens. 

9.;  Approve  fishmeal  as  an  animal 
protein  source  for  egg-type  chickens. 

10.  Approve  fishmeal  as  an  animal 
protein  source  for  turkeys. 

11.  Provide  for  different  sample  sizes 
of  birds  screened  for  MG  using  the 
enzyme- labeled  immunosorbent  assay 
test  (ELISA). 

12.  Provide  for  different  sample  sizes 
of  birds  screened  for  MS  using  ELISA. 

13.  Amend  the  age  at  which 
Exhibition  Poultr)'.  Game  Birds,  and 
Waterfowl  (subpart  E)  are  blood  tested 
for  pullorum-typhoid. 

14.  Create  a  new  SE-free  classification 
for  meat-type  chickens. 

15.  Establish  a  number  of  serum  plate 
positive  samples  that  will  be  examined 
using  the  hemagglutination  inhibition 
(HI)  and/or  the  serum  plate  dilution 
(SPD)  test. 

16.  Establish  a  new  MS  clean-state 
status  for  turkeys. 

17.  Reduce  the  paperwork  load  on 
subpart  E  hatcheries. 

The  meeting  and  conference  will  be 
open  to  the  public.  The  sessions  will 
include  the  delegates  to  the  Biennial 
NPIP  Conference,  representing  State 
officials  and  poultry  industry  personnel 
from  the  47  cooperating  States. 
However,  due  to  time  constraints,  the 
public  will  not  be  allowed  to  participate 
in  the  committee's  discussions.  Persons 
interested  in  expressing  their  views 
concerning  the  above  topics,  or  other 
aspects  of  the  NPIP.  should  send  their 
written  comments  to  Mr.  Andrew 
Rhorer  at  the  address  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 
Written  comments  may  also  be  filed  at 
the  time  of  the  meeting.  Please  refer  to 
Docket  Number  94-024-1  when 
submitting  your  comments. 

Written  comments  received  by  Mr. 
Rhorer  may  be  inspected  in  room  205  of 
the  Presidential  Building  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

This  notice  is  given  in  compliance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92^63). 

Done  in  Washington.  DC,  this  9th  day  of 
May  1994. 
Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Senice. 

|FR  Doc.  94-11680  Filed  5-12-94;  8;45  am) 
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DEPARTMENT  OF  COMMEflCE 

National  Institute  of  Standards  and 
Technology 

Announcing  a  Meeting  of  Computer 
System  Security  and  Privacy  Advisory 
Board 

AGENCY:  National  Institute  ofStandards 
and  Technology.  D.C. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App., 
notice  is  hereby  given  that  the  Computer 
System  Security  and  Privacy  Advisory 
Board  will  meet  Wednesday,  June  1,  and 
Thursday,  June  2, 1994,  from  9  a.m.  to 
5  p.m.  The  Advisory  Board  was 
established  by  the  Computer  Security 
Act  of  1987  (Pub.  L.  100-235)  to  advise 
the  Secretary  of  Commerce  and  the 
Director  of  NIST  on  security  and  privacy 
issues  pertaining  to  Federal  computer 
systems.  All  sessions  will  be  open  to  the 
public. 

DATES:  The  meeting  will  be  held  on  June 
1  and  2, 1994,  from  9  a.m.  to  5  p.m. 
ADDRESSES:  The  meeting  will  take  place 
at  Hyatt  Regency  Baltimore  on  the  Inner 
Harbor,  300  Light  Street,  Baltimore,  MD 
21202-9990 

AGENDA: 

— Welcome  and  Update 

— Overview  of  Meeting 

— National  Performance  Review 

Security  Issues 
— Nil  Security  and  Privacy  Issues 
—NIST  Update  Briefing 
— Considerations  of  Proposed 

Resolutions 
— Pending  Business 
— Public  Participation 
— Discussion  of  September  Meeting 

Agenda 
— Close 

PUBLIC  PARTICIPATION:  The  Board  agenda 
will  include  a  period  of  time,  not  to 
exceed  thirty  minutes,  for  oral 
comments  and  questions  from  the 
public.  Each  speaker  will  be  limited  to 
five  minutes.  Members  of  the  public 
who  are  interested  in  speaking  are  asked 
to  contact  the  Board  Secretariat  at  the 
telephone  number  indicated  below.  In 
addition,  wxitten  statements  are  invited 
and  may  be  submitted  to  the  Board  at 
any  time.  Written  statements  should  be 
directed  to  the  Computer  Sy.stem 
Security  and  Privacy  Advisory  Board. 
Computer  Systems  Laborator)'.  Building 
225.  Room  B154,  National  Institute  of 
Standards  and  Technology. 
Gaithersburg.  MD  20899.  It  would  be 
appreciated  if  fifteen  copies  of  vvritten 
material  could  be  submitted  for 
distribution  to  the  Board  by  May  27, 
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1994.  Approximately  20  seats  will  be 
available  for  the  public  and  media. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Lynn  McNulty,  Associate  Director 
for  Computer  Security,  Computer 
Systems  Laboratory,  National  Institute 
of  Standards  and  Technology,  Building 
225.  Room  B154,  Gaithersburg,  MD 
20899,  telephone:  (301)  975-3240. 

Dated:  May  9, 1994. 
Samuel  Kramer, 

Associate  Director 

IFR  Doc.  94-11730  Filed  5-12-94;  8:45  ami 

BILLING  CODE  3S10-CN-M 


Announcing  a  Meeting  of  Fastener 
Quality  Act  Advisory  Committee 

AGENCY:  National  Institute  of  Standards 
and  Technology,  DoC. 
ACTION:  Notice  of  advisory  committee 
meeting  open  to  the  public. 


SUMMARY:  The  National  Institute  of 
Standards  and  Technology  (NIST)  will 
hold  a  meeting  of  the  Fastener  Advisory 
Committee  on  June  14  and  15.  1994.  The 
meeting  will  be  for  the  purpose  of 
discussing:  (1)  Final  implementing 
regulations  for  the  Fastener  Quality  Act; 
(2)  plans  for  accrediting  laboratories 
under  the  Act;  (3)  plans  for  enforcement 
of  the  Act,  to  include  training  of 
investigators;  and  (4)  plans  for  regional 
workshops  to  address  industry 
questions  relating  to  the  above  areas. 
DATES:  The  meeting  will  be  held  on  June 

14  from  8:30  a.m.  to  5  p.m.  and  on  June 

15  from  8:30  a.m.  to  noon. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Gaithersburg  Hilton  Hotel,  Ballroom 
Salon,  620  Perry  Parkway,  Gaithersburg, 
MD. 

PUBLIC  PARTICIPATION:  The  meeting  is 
open  to  the  public.  Attendance  shall  be 
on  a  first-come,  first-serve  basis  in  so  far 


as  seating  is  concerned,  up  to  the 
reasonable  and  safe  capacity  of  the 
meeting.  The  public  may  file  written 
statements  with  the  Advisory 
Committee  at  any  time  before  or  after 
the  meeting.  An  effort  shall  be  made  to 
set  aside  a  portion  of  the  meeting  for 
public  participation.  To  the  extent  that 
the  meeting  time  and  agenda  permits; 
interested  persons  will  be  allowed  to 
present  oral  statements  or  to  participate 
in  the  discussion. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  E.  Edgerly,  Deputy  Director. 
Technology  Services,  National  Institute 
of  Standards  and  Technology,  Building 
221,  Room  A363,  Gaithersburg,  MD 
20899,  Telephone  (301)  975-4500. 

Dated:  May  9, 1994. 
Samuel  Kramer, 
Associate  Director. 
IFR  Doc.  94-1173  Filed  5-12-94;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  940377-4077] 

RIN:  064*-AG51 

NOAA  Climate  and  Global  Change 
Program,  Program  Announcement 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

ACTION:  Notice. 

summary:  The  Climate  and  Global 
Change  Program  represents  a  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  contribution  to 
evolving  national  and  international 
programs  designed  to  improve  our 
ability  to  observe,  understand,  predict, 
and  respond  to  changes  in  the  global 


environment.  This  program  builds  on 
NOAA's  mission  requirements  and 
longstanding  capability  in  global  change 
research  and  prediction.  The  NOAA 
Program  is  a  key  contributing  element  of 
the  U.S.  Global  Change  Research 
Program  (USGCRP),  which  is 
coordinated  by  the  interagency 
Committee  on  Environmental  and 
Natural  Ressources.  NOAA's  program  is 
designed  to  complement  other  agency 
contributions  to  that  national  effort. 

DATES:  Strict  deadlines  for  submission 
to  the  FY  1995  process  are:  Letters  of 
intent  must  be  received  at  the  Office  of 
Global  Programs  (OGP)  no  later  than 
June  14.  1994.  Full  proposals  must  be 
received  at  OGP  no  later  than  August  8. 
1994. 

Applicants  should  receive  notification 
of  the  suitability  of  their  intended 
proposals  by  June  30,  1994. 
Investigators  who  have  not  received 
notification  by  that  date  should  contact 
the  program  office.  The  time  from  target 
date  to  grant  award  varies  with  program 
area.  We  anticipate  that  review  will 
occur  during  the  fall  of  1994  and 
funding  should  begin  during  the  early 
spring  of  1995  for  most  approved 
projects.  April  1, 1995,  should  be  used 
as  the  proposed  start  date  on  proposals, 
unless  otherwise  directed  by  the 
appropriate  Program  Officer.  Applicants 
should  be  notified  of  their  status  within 
3  to  6  months.  All  proposals  must  be 
submitted  in  accordance  with  the 
guidelines  below.  Failure  to  heed  these 
guidelines  may  result  in  proposals  being 
returned  without  review. 

ADDRESSES:  Proposals  may  be  submitted 
to:  Office  of  Global  Programs,  National 
Oceanic  and  Atmospheric 
Administration,  1100  Wayne  Avenue. 
Suite  1225,  Silver  Spring,  MD  20910- 
5603.  Attn.:  Irma  duPree. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Imia  duPree,  The  Office  of  Global 
Programs,  National  Oceanic  and 
Atmospheric  Administration,  at  the 
address  given  above,  phone:  (301)  427- 
2089  ext.  712;  fax:  (301)  427-2073; 
OMNET:  I.DUPREE,  Internet: 
dePrBe@aogp.noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

Funding  Availability 

NOA^^  believes  that  the  Climate  and 
Global  Change  Program  will  benefit 
significantly  from  a  strong  partnership 
\vi»h outside  investigators.  Current 
Prog^rnm  plans  assume  that  30-35%  of 
the  total  resources  available  (S84 
million)  anticipated  in  FY  1995  will 
support  extramural  efforts,  particularly 
those  involving  the  broad  academic 
community.  Approximately  $20  million 
will  be  applied  toward  extramural 
grants  and  cooperative  agreements 
already  in  progress  and  those  proposals 
submitted  in  FY  1994  that  were 
recommended  for  funding  in  FY  1995. 
Remaining  funds,  approximately,  $9 
million  will  be  available  for  new  grants 
and  cooperative  agreements.  This 
Program  Announcement  is  for  projects 
to  be  conducted  by  investigators  both 
inside  and  outside  of  NOAA,  primarily 
over  a  one,  two  or  three  year  period. 
Actual  funding  levels  may  be  subject  to 
change  depending  on  the  final  FY  1995 
budget  appropriation.  The  funding 
instrument  will  be  a  grant  unless  it  is 
anticipated  that  NOAA  will  be 
substantially  involved  in  the 
implementation  of  the  project  for  which 
an  award  is  to  be  made,  in  which  case 
the  funding  instrument  should  be  a 
cooperative  agreement.  Examples  of 
substantial  involvement  may  include 
but  are  not  limited  to  proposals  for 
collaboration  between  NOAA  or  NOAA 
scientists  and  a  recipient  scientist  or 
technician  and/or  contemplation  by 
NOAA  of  detailing  Federal  personnel  to 
woric  on  proposed  projects.  NOAA  will 
make  decisions  regarding  the  use  of  a 
cooperative  agreement  on  a  case-by-case 
basis.  Funding  for  non-U.S.  institutions 
and  contractual  arrangements  for 
services  and  products  for  delivery  to 
NOAA  are  not  available  under  this 
announcement. 

Program  Authority 

Authority:  49  U.S.C.  1463;  15  U.S.C.  313; 
33  U.S.C.  883a.  et  seq.;  15  U.S.C.  2901;  15 
U.S.C  2921 

(CFDA  No.  11.431>-Climate  and 
Atmospheric  Research 

Program  Objectives 

The  long  term  objective  of  the  Climate 
and  Global  Change  Program  is  to 


provide  reliable  predictions  of  climate 
change  and  associated  regional 
implications  on  time  scales  ranging 
from  seasons  to  a  century  or  more. 
NOAA  believes  that  these  time  scales 
can  be  studied  with  an  acceptable 
probability  of  success  and  are  the  most 
relevant  for  fundamental  social 
concerns.  Predicting  the  behavior  of  the 
coupled  ocean-atmosphere-land  surface 
system  will  characterize  NOAA's  role  in 
a  successful  national  effort  to  deal  with 
observed  or  anticipated  changes  in  the 
global  environment.  NO.AA  has  a  range 
of  unique  facilities  and  capabilities  that 
can  be  applied  to  Climate  and  Global 
Change  investigations.  Proposals  that 
seek  to  exploit  these  resources  in 
collaborative  efforts  between  NOAA  and 
extramural  investigators  are  encouraged. 

Program  Priorities 

In  FY  1995,  NOAA  will  give  priority 
attention  to  individual  proposals  in  the 
areas  described  below.  Investigators  are 
asked  to  specify  clearly  which  of  these 
areas  is  being  pursued.  The  names, 
affiliations  and  phone  numbers  of 
relevant  Climate  and  Global  Change 
Program  Officers  are  provided. 
Prospective  applicants  are  encouraged 
to  contact  Program  Officers  for  further 
information.  Proposals  should  be  sent  to 
the  NOAA  Office  of  Global  Programs 
rather  than  to  individual  Program 
Officers. 

Atmospheric  Chemistry — The 
Atmospheric  Chemistry  Project  focuses 
on  global  monitoring,  process-oriented 
laboratory  and  field  studies,  and 
theoretical  modeling  to  improve  the 
predictive  understanding  of 
atmospheric  trace  gases  that  influence 
the  Earth's  chemical  and  radiative 
balance.  FY  1995  actions  in 
Atmospheric  Chemistry  will  focus  on 
studies  associated  with  the  International 
Global  Atmospheric  Chemistry  (IGAC) 
program  of  the  IGBP.  Proposals  are 
solicited  for  the  following:  (i)  (highest 
priority)  the  North  Atlantic  Regional 
Study  (NARE),  with  emphasis  on 
intensive  field  studies  and  modeling;  (ii) 
the  International  Support  Activity: 
intercalibrations/intercomparisons,  with 
emphasis  on  the  Nonmethane 
Hydrocarbon  Intercomparison 
Experiment;  (iii)  the  East  Asian/North 
Pacific  Regional  Experiment  (APARE), 
with  emphasis  on  coordination  of 
ground-based  chemical  measurements 
and  diagnostic  analyses  and  modeling  of 
regional  chemical  processes.  In 
addition,  proposals  are  solicited  for 
stratospheric/upper  tropospheric  ozone 
research,  with  an  emphasis  on  the 
development  or  deployment  of 
instruments  capable  of  measuring  key 
chemical  compounds  from  high-altitude 


jet  aircraft.  For  an  information  sheet 
containing  further  details,  contact:  Joel 
Levy,  NOAA/Global  Programs,  301/427- 
2089  ext.  756.  OMNET:  J.Levy,  Internet: 
Levy@ogp.noaa.gov.,  or  Fred  C. 
Fehsenfeld.  NOAA/Aeronomy 
Laboratory.  Boulder.  CO;  303/497-5819. 

Climate  Obser\'ations — A  new  FY 
1995  Climate  and  Global  Change 
program  element  is  under  consideration 
at  this  time.  It  will  focus  on  ocean, 
atmosphere  and  land  surface  climate 
observations,  measurement  systems,  and 
techniques  and  is  expected  to  be  a  blend 
of  former  elements  including 
Operational  Measurements  (OM).  Long- 
Term  Ocean  Observations  (L-TOO). 
Measurement  Technique  Development, 
and  Solar  Variability.  Funding  for  new 
starts  in  this  element  in  FY  1995  will  be 
extremely  limited,  with  no  more  than 
one  or  two  new  projects  anticipated  in 
the  OM  and  L-TOO  areas  and  no  new 
projects  in  Measurement  Technique 
Development  or  Solar  Variability.  OM 
anticipates  a  tightly  focused  program 
which  addresses  the  development, 
validation,  and  implementation  of  high- 
quality,  climate  relevant  data  products 
derived  from  operational  meteorological 
satellite  and  in-situ  observing  systems. 
Activities  in  the  L-TOO  focus  will 
continue  to  be  on  observations  for 
climate  prediction,  primarily  at  seasonal 
to  interannual  time  scales.  In  parallel 
with  ongoing  data  collection  efforts.  L- 
TOO  will  support  design  studies  and 
observing  system  simulation 
experiments  aimed  at  assessing  the 
impact  of  ocean  data  on  climate 
prediction.  Because  of  the  limited  FY 
1995  funding  expected,  investigators 
considering  submitting  a  proposal  are 
encouraged  to  contact  program  officials 
for  preliminary  discussion  of  ideas,  and 
are  urged  to  submit  letters  of  intent 
prior  to  proposal  submission.  For 
further  information  on  OM  related 
projects,  contact  Bill  Murray,  NOAA/ 
Global  Programs,  Silver  Spring,  MD; 
301/427-2089  ext.  26.  OMNET; 
VV.Murray,  Internet: 
murray@ogp.noaa.gov  and  Arnold 
Gruber,  NOAA/NESDIS,  Washington. 
D.C.,  20233,  301/763-8127,  and  for  L- 
TOO  projects,  contact  Bill  Woodward, 
NOAA,  NOS/OES,  Silver  Spring.  MD.; 
301/713-2790,  OMNET:  W.Woodward, 
Internet:  VV.Woodward@omnet.com. 

Atlantic  Climate  Change — The  goal  of 
this  project  is  to  determine  the  nature 
and  influence  of  interactions  between 
the  meridional  circulation  of  the 
Atlantic  Ocean,  sea  surface  temperature 
and  salinity,  and  the  global  atmosphere. 
Proposals  are  sought  in  the  following 
areas:  (i)  Studies  using  models  or 
historical  data  to  examine  variability  in 
the  climate  system  resulting  from 
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interactions  between  the  global 
atmosphere  and  the  Atlantic  Ocean;  (ii) 
modeUng  of  the  maintenance  and 
variability  of  the  relatively  warm  upper 
layer  water  in  the  Grand  Banks  region 
and  the  sea  surface  temperature  field  of 
the  tropical  Atlantic,  and  what  role 
these  regions  may  play  in  the  larger 
scale  atmospheric  and  oceanic  climate 
system;  (iii)  use  of  conceptual  and 
numerical  models  to  synthesize  near 
surface  data  (e.g.  surface  drifters,  XBTs 
and  sea  level)  and  data  from  the  full 
water  colu.mn  (eg.  hydrographic.  tracer 
and  other  data  .SRts);  (iv)  documentation 
of  the  general  characteristics  of  decadal/ 
century  modes  of  Atlantic  climate 
variability  through  synthesis  of 
information  from  both  instrumental  and 
proxy  sources.  For  further  information 
contact:  David  Goodrich,  NO,\A/Office 
of  Global  Programs,  Silver  Spring,  MD; 
301^27-2089  ext.  38,  OMNET: 
D.Goodrich,  Internet: 
Goodrich@ogp.noaa.gov. 

Tracers  aiicl  World  Ocean  Circulation 
Experiment  Hydrography— As  part  of 
NOAA's  contribution  toWOCE, 
proposals  are  sought  for  tracer 
observations  on  VVOCE  hydrographic 
cruises.  Of  particular  interest  are  studies 
employing  transient  tracers  operating  on 
decadal  to  centennial  time  scales, 
including  chlorofluorocarbor.s,  helium- 
3/tritium,  and  carbon  isotopes.  VVOCE- 
related  proposals  will  be  jointly 
reviewed  by  NO  A  A  and  the  National 
Science  Foundation  (NSF)  as  part  of  the 
interagency  VVOCE  Program 
Announcement.  Proposals  for  this 
element  should  be  submitted  directly  to 
the  NSF  Ocean  Sciences  Division,  using 
NSF  format.  For  further  information 
contact:  David  Goodrich.  NOAA/Global 
Programs.  Silver  Spring,  MD;  301-427- 
2089  ext.  38,  OMNET:  D.Goodrich, 
Internet  Goodridi©ogp. noaa.gov. 

Ocean-Atmosphere  Carbon  Exchange 
Study  (OCAES}— As  part  of  NOAA's 
contribution  to  the  Joint  Global  Ocean 
Flux  Study  (JGOFS)  and  as  a  continuing 
effort  aimed  at  improving  our 
understanding  of  the  role  of  the  ocean 
in  sequestering  the  increasing  burden  of 
anthropogenically  derived  carbon 
dioxide  in  the  atmosphere,  proposals 
are  sought  for  the  planning  NOAA 
research  cruises  in  the  Indian  Ocean/ 
Arabian  Sea  (FY  1995)  and  along  170° 
West  longitude  in  the  South  Pacific 
Ocean  (FY  1996).  Proposals  addressing 
the  measurement  of  specific  chemical 
variables  including  alkalinity,  pH, 
nutrients,  dissolved  organic  carbon, 
dissolved  organic  nitrogen,  primary 
productivity  and  carbon  isotopes  are 
encouraged.  For  an  information  sheet 
containing  further  details,  contact: 
James  F.  Todd.  NOAA/Global  Programs. 


Silver  Spring,  MD;  301-427-2089  ext. 
32,  OMNET:J.Todd.  Internet: 
Todd@ogp.noaa.gov. 

GlobalOcean — Atmosphere- Land 
System  (GOALS)— The  objectives  of  the 
GOALS  Program  are  to  understand 
global  climate  variability  on  seasonai-to- 
interannual  time  scales,  to  determine 
the  extent  to  which  this  variability  is 
predictable,  to  develop  the 
observational,  theoretical,  and 
computational  means  to  predict  this 
variability,  and  to  make  experimental 
predictions  within  the  limits  of  proven 
feasibility.  GOALS  will  broaden  the 
scientific  scope  of  the  Tropical  Ocean- 
Global  Atmosphere  (TOGA)  Program  by 
extending  the  region  of  interest  to  the 
global  climate  system,  by  investigating 
the  feasibility  of  predicting  regional 
short-term  climate  variations  throughout 
the  world,  and  by  expanding  the 
observational  and  data  transmission 
network  as  appropriate.  GOALS  will 
support  research  in  the  areas  of 
monitoring,  data  management,  empirical 
studies,  modeling  and  predic-tion.  In 
this  first  year,  proposals  are  particularly 
sought  for  modeling  and  diagnostic 
studies  of  the  coupled  global  ocean- 
atmosphere-land  system.  A  related 
program,  the  Pan-American  Climate 
Studies  (PACS)  Program,  is  being 
formulated  to  advance  seasonal-to- 
interannual  climate  prediction  over  the 
Americas  and  contiguous  waters. 
Proposals  for  PACS  will  be  solicited 
under  a  separate  announcement.  For 
further  information  contact.  Kenneth 
Mooney,  NOAA/Office  of  Global 
Programs,  Silver  Spring  MD;  301-427- 
2989  ext.  14,  OMNET:  K.Mooney, 
Internet:  Moonev@ogp.noaa.gov. 

Information  Management — The  goals 
of  ihis  project  are:  (i)  to  provide  the 
organization  and  focus  through  which 
data  producers,  data  managers  and  data 
users  actively  participate  in  the  design. 
imple.Tientation  and  review  of  the 
NOAA  Climate  and  Global  Change 
(C&GC)  information  management 
system,  (ii)  to  assist  in  construction  of 
data  and  information  (metadata)  sets 
required  by  C&GC  researchers,  (iii)  to 
provide  users  with  easy  access  to  C&GC 
data  and  information,  and  (iv)  to 
manage  long-term  C&GC  data  and 
information  archives.  Proposals  are 
sought  which  are  clearly  linked  to  the 
specific  scientific  objectives  of  the 
NOAA  C&GC  Program  and  which  are 
under  the  direction  of  a  scientific 
principal  investigator.  Proposals  to 
enhance  system  and  infrastructure 
responsibilities  without  firm  science 
driven  objectives  will  not  be  considered. 
Priorities  include  construction  of  long- 
term  climate  and  global  change  data  sets 
and  information  products  involving  data 


assembly,  digitization,  quality  control 
and  data  rescue,  and  support  of 
information  management  applicable  to 
national  and  international  research 
programs.  For  further  information 
contact:  Bill  Murray,  NOAA/Global 
Programs.  Silver  Spring.  MD;  301-427- 
2089  ext.  26.  Omnet:  W.Murray, 
Intemet:Murray@ogp.noaa.gov.,  or 
Christopher  Miller,  NOAA/NESDIS, 
Washington,  DC  20235,  202-606-5012, 
Omnet:  CMiller.NOAA,  Internet: 
C.Miller.noaa@omnet.com. 

Global  Energy  and  Water  Cycle 
Experiment  (GEWEX) — This  program 
element  replaces  Atmospheric  and  Land 
Surface  Processes  (ALSP)  listed  in 
previous  announcements.  In  FY95, 
NO/VA's  principal  contribution  to 
GEWEX  will  be  directed  at  improving 
our  understanding  of  physical  processes 
associated  with  the  transfer  of  heat, 
moisture  and  momentum  across  the 
land/atmosphere  interface  and  through 
the  atmospheric  boundary  layer. 
Particular  emphasis  will  be  placed  on 
issues  involving  the  scale  integration  of 
these  processes  in  climate  models.  The 
focus  for  this  activity  is  the  GEWEX 
Continental-scale  International  Project 
(GCIP)  centered  on  the  Mississippi  River 
Basin.  Also  to  be  supported  within  this 
program  element  will  be  proposals 
addressing  the  role  of  aerosols  in  forcing 
climate  variability  and  change,  with  a 
focus  on  the  forthcoming  series  of 
Aerosol  Characterization  Experiments 
(ACE-1  &  2).  For  further  information 
contact:  Michael  Coughlan,  NOAA/ 
Office  of  Global  Programs,  Silver  Spring. 
MD;  301-427-2089  ext.  40,  OMNET: 
M.Coughlan, 
Infemet:coughlan@ogp. noaa.gov. 

Marine  Ecosystem  Response — The 
principal  objective  of  the  Marine 
Ecosystem  Response  Program  is  to 
determine  the  relationship  between 
ecosystem  dynamics  and  the  climatic 
variability  associated  with  global 
change.  The  majority  of  the  resources  of 
this  program  will  be  devoted  to  the 
USGCRP  Global  Ocean  Ecosystem 
Dynamics  (U.S.GLOBEC)  program.  A 
solicitation  for  proposals,  separate  from 
this  announcement,  will  be  issued  by 
the  jointly  supported  (NSF/NOAA)  U.S. 
GLOBEC  program,  and  will  be  directed 
at  the  ongoing  U.S.  GLOBEC  Northwest 
Atlantic  Field  Study  and  the  planned 
California  Current  study.  In  addition  to 
U.S.  GLOBEC  activities,  some  resources 
will  be  devoted  to  the  early  detection  of 
climate  change.  Under  this  activity, 
modest  proposals  may  be  sought  for  the 
development  of  coordinated, 
scientifically  based  monitoring  of  coral 
reef  ecosystems  and  other  innovative 
pilot  projects  that  might  contribute  to 
early  detection  of  climate  change.  For 
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fun  her  information,  contact  Mark  Eakin, 
NOAA/Global  Programs,  Silver  Spring, 
MD;  301-427-2089  ext.  710,  OMNET: 
M. Eakin,  Internet:  Eakin@ogp.noaa.gov; 
or  Bill  Peterson,  NOAA/National  Marine 
Fisheries  Service,  Silver  Spring,  MD; 
301-713-2367,  OMNET:  W.Peterson, 
Internet:  wpeterso@shark.ssp.nnifs.gov. 

Paleoclimatology — The 
Paleoclimatology  Program  solicits 
proposals  that  will  make  significant 
advances  in  our  understanding  of 
decade-to-century-scale  variability  in 
the  climate  system.  This  includes 
development  of  new.  high-resolution 
time  series  from  climatically-sensitive 
areas  presently  without  adequate  data 
coverage  (e.g..  the  tropics  and  Southern 
Hemisphere),  and  datasets  that 
reconstruct  large-scale  historical 
patterns  of  climatic  change  that  can  be 
used  to  verify  climate  and  ocean 
models.  FY  1995  proposals  may  be 
submitted  for  either  research  (both  field 
and  analytical  work)  or  database 
development.  Further  details  will  be 
published  in  the  next  issue  of  "The 
Paleoclimate  Data  Record"  published  by 
the  World  Data  Center— A  for 
Paleoclimatology  at  NOAA/NGDC.  For 
an  information  sheet  or  more 
information,  contact  Mark  Eakin, 
NO<\A/Global  Programs,  Silver  Spring, 
MD;  301-427-2089  ext.  710,  OMNET: 
M. Eakin,  Internet:  Eakin@ogp.noaa.gov 
or  Jonathan  Overpeck  of  NOAA/ 
National  Geophysical  Data  Center, 
Boulder,  CO;  303^97-6172, 
OMNET:J.Overpeck,  Internet: 
jto@mail.ngdc.noaa.gov. 

Economics  and  Human  Dimensions  of 
Climate  Fluctuations — A  new  1995 
program  element  representing  the 
merging  of  the  Economics  and  Human 
Dimensions  programs  is  under 
consideration  at  this  time.  The  objective 
is  to  promote  multidisciplinary  research 
that  increases  our  understanding  of  the 
impacts  of  climate  on  human  forcing 
functions  of  environmental  change.  The 
Program  is  also  intended  to  provide 
opportunities  for  proposals  in 
economics,  anthropology,  geography, 
sociology,  and  policy  sciences  to  yield 
insight  into  this  complex  relationship. 
Because  funding  for  new  starts  may  be 
limited,  a  more  tightly  focussed  program 
will  reflect  an  emphasis,  where 
appiropriate,  on  seasonal  to  interannual 
time  scales.  For  1995.  proposals  on  the 
following  topics  will  be  considered:  (1) 
Economics  research  on  the  value  of 
scientific  and  economic  information  and 
decision-making  frameworks  relating  to 
climate  fluctuation;  (2)  historical  and 
archeological  perspectives  on  climate 
change;  and  (3)  climate-human 
interactions,  including  anthropogenic 
activities  affecting  climate  variability/ 


change,  as  well  as  social  and  economic 
consequences  of  and  adaptation  to 
climate  fluctuation.  Within  any  of  the 
above  topics,  a  focus  on  coastal  issues 
is  welcomed.  NOAA's  mission  includes 
human  adaptations  and  vulnerabilities, 
coastal  infrastructure,  and  governance 
and  management.  Interdisciplinary 
teams  of  researchers  that  include  both 
physical  and  social  scientists  are 
strongly  encouraged.  Investigators 
considering  submitting  a  proposal  are 
strongly  encouraged  to  contact  program 
officials  for  preliminary  discussion  of 
ideas,  and  are  urged  to  submit  letters  of 
intent  prior  to  proposal  submission.  For 
an  information  sheet  containing  further 
details,  contact:  Claudia  Nierenberg, 
NOAA/Office  of  Global  Programs.  Silver 
Spring,  MD;  301-427-2089  ext.  46, 
OMNET:  C.Nierenberg.  Internet: 
Nierenberg@ogp.noaa.gov. 

Education— The  Climate  and  Global 
Change  Education  Program  will  not  seek 
applications  to  fund  new  starts  in  FY 
1995. 

Eligibility 

Extramural  eligibility  is  not  limited 
and  is  encouraged  with  the  objective  of 
developing  a  strong  partnership  with 
the  academic  community.  Non- 
academic  proposers  are  urged  to  seek 
collaboration  with  academic 
institutions.  Universities,  non-profit 
organizations,  for  profit  organizations. 
State  and  local  governments,  and  Indian 
Tribes,  are  included  among  entities 
eligible  for  funding  under  this 
announcement.  While  not  a  prerequisite 
for  funding,  applicants  are  encouraged 
to  consider  conducting  their  research  in 
one  or  more  of  the  National  Marine 
Estuarine  Research  Reserve  System  or 
National  Marine  Sanctuary  sites.  For 
further  information  on  these  field 
laborator}'  sites,  contact  Captain 
Francesca  Cava,  NOAA/NOS.  301-713- 
3125. 

The  NOAA  Climate  and  Global 
Change  Program  has  been  approved  for 
multi-year  funding  up  to  a  three  year 
duration.  Funding  for  non-U.S. 
in.stitutions  is  not  available  under  this 
announcement. 

Evaluation  Criteria 

Consideration  for  financial  assistance 
will  be  given  to  those  proposals  which 
address  one  of  the  Program  Priorities 
listed  above  and  meet  the  following 
evaluation  criteria: 

(1)  Scientific  Merit  (20%):  Intrinsic 
scientific  value  of  the  subject  and  the 
study  proposed. 

(2)  Relevance  (20%);  Importance  and 
relevance  to  the  goal  of  the  Climate  and 
Global  Change  Program  and  to  the 
research  areas  listed  above. 


(3)  Methodology  (20%):  Focused 
scientific  objective  and  strategy, 
including  measurement  strategies  and 
data  management  considerations; 
project  milestones:  and  final  products. 

(4)  Readiness  (20%):  Nature  of  the 
problem;  relevant  history  and  status  of 
existing  work;  level  of  planning, 
including  existence  of  supporting 
documents;  strength  of  proposed 
scientific  and  management  team;  past 
performance  record  of  proposers. 

(5)  Linkages  (10%);  Connections  to 
existing  or  planned  national  and 
international  programs;  partnerships 
with  other  agency  or  NOAA 
participants,  where  appropriate. 

(6)  Costs  (10%);  Adequacy  of 
proposed  resources;  appropriate  share  of 
total  available  resources;  prospects  for 
joint  funding;  identification  of  long-term 
commitments.  (Matching  funding  is 
encouraged,  but  is  not  required.) 

Selection  Procedures 

All  proposals  will  be  evaluated  and 
ranked  in  accordance  with  the  assigned 
weights  of  the  above  evaluation  criteria 
by:  (1)  Independent  peer  mail  review, 
and/or  (2)  independent  peer  panel 
review  of  both  NOAA  and  non-NOAA 
experts  in  the  field  may  be  used  in  this 
process.  Their  recommendations  and 
evaluations  are  considered  by  the 
program  Manager/Officer  in  final 
selections.  Those  ranked  by  the  panel 
and  program  as  not  recommended  for 
funding  are  not  given  further 
consideration  and  are  notified  of  non- 
selection.  For  the  proposals  rated  either 
Excellent.  Very  Good  or  Good,  the 
Program  manager  will:  (a)  Ascertain 
which  proposals  meet  the  objectives,  fit 
the  criteria  posted,  and  do  not 
substantially  duplicate  other  projects 
that  are  currently  funded  by  NOAA  or 
are  approved  for  funding  by  other 
federal  agencies,  (b)  select  the  proposals 
to  be  funded,  (c)  determine  the  total 
duration  of  funding  for  each  proposal, 
and  (d)  determine  the  amount  of  funds 
available  for  each  proposal.  Awards  are 
not  necessarily  made  to  the  highest- 
scored  proposals. 

Unsatisfactory  performance  by  a 
recipient  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding. 

Proposal  Submission 

The  guidelines  for  proposal 
Preparation  provided  below  are 
mandatory.  Failure  to  heed  these 
guidelines  may  result  in  proposals  being 
returned  without  review. 

(a)  Letters  of  Intent:  (1)  Letters  should 
be  no  more  than  two  pages  in  length  and 
include  the  name  and  institution  of 
principal  investigator(s);  a  statement  of 
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the  problem;  brief  summary  of  work  to 
be  completed;  and  approximate  cost  of 
project  and  program  element(s)  to  which 
the  proposal  should  be  directed.  (2) 
Evaluation  will  be  by  program 
managRr.ient,  according  to  the  selection 
criteria  for  full  proposals  descii))ed 
below  as  well  as  relevance  to  Climate 
arid  Global  Change  program  elements. 

(3)  It  is  in  the  best  interest  of  applicants 
and  their  institutions  to  submit  letters  of 
intent,  however  it  is  not  a  requirement. 

(4)  Facsimile  and  electronic  mail  are 
acct^ptable  for  letters  of  intent  oniy.  (5) 
Projects  deemed  unsuitable  during 
program  review  should  not  be  submitted 
as  full  proposals. 

(b)  Full  Proposals:  (1)  Applicants  are 
not  required  to  submit  more  than  an 
original  and  two  copies  of  applications. 
Investigators  who  wish  all  reviewers  to 
receive  color,  unusually  sized  (not 
8.5x11"),  or  otherwise  unusual  materials 
submitted  as  part  of  the  proposal  are 
encouraged  to  submit  sufficient 
proposal  copies  for  the  full  review 
process.  (2)  Proposals  must  be  limited  to 
30  pages  (numbered),  including  budget, 
investigators  vitae,  and  all  appendices, 
and  should  be  limited  to  funding 
requests  for  one  to  three  years  duration. 
(3)  Proposals  should  be  sent  to  the 
NOAA  Office  of  Global  Programs  at  the 
above  address.  (4)  Facsimile 
transmissions  and  electronic  mail 
submission  of  full  proposals  will  not  be 
accepted. 

(c)  Required  Elements:  All  proposals 
should  include  the  following  elements: 

(1)  Signed  title  page:  The  title  page 
should  be  signed  by  the  Principal 
Investigator  (PI)  and  the  institutional 
representative  and  should  clearly 
indicate  which  project  area  is  being 
addressed.  The  PI  and  institutional 
representative  should  be  identified  by 
full  name,  title,  organization,  telephone 
number  and  address.  The  total  amount 
of  Federal  funds  being  requested  should 
be  listed  for  each  budget  period. 

(2)  Abstract:  An  abstract  must  be 
included  and  should  contain  an 
introduction  of  the  problem,  rationale 
and  a  brief  summary  of  work  to  be 
completed.  The  abstract  should  appear 
on  a  separate  page,  headed  witii  the 
proposal  title,  institution(s) 
investigalor(s),  total  proposed  cost  and 
budget  period. 

(3  J  Statement  of  work:  The  proposed 
project  must  be  completely  described, 
including  identification  of  the  problem, 
scientific  objectives,  proposed 
methodology,  relevance  to  the  goal  of 
the  Climate  and  Global  Change  Program, 
and  the  program  priorities  listed  above. 
Benefits  of  proposed  project  to  the 
general  public  and  the  scientific 
community  should  be  discussed. 


Results  from  related  projects  supported 
by  NO.AA  and  other  agencies  should  be 
included.  The  statement  of  work, 
excluding  figures  and  other  visual 
materials,  must  not  exceed  15  pages  of 
text.  Appended  information  may  not  be 
used  to  circumvent  the  page  length 
limit.  Investigators  wishing  to  submit 
group  proposals  that  may  exceed  the  15 
page  limit  should  discuss  this 
possibility  with  the  appropriate  Program 
Officer  prior  to  submission.  In  general, 
proposals  from  3  or  more  investigators 
may  include  a  statement  of  work 
containing  up  to  10  pages  of  overall 
project  description  plus  up  to  5  pages 
per  person  of  individual  project 
dfiscriptions. 

(4)  Budget:  Applicants  must  submit  a 
detailed  budget  using  the  Standard 
Form  424a  (4-92),  Budget  Information— 
Non-Construction  Programs.  The  form  is 
included  in  the  standard  NOAA 
application  kit.  Unless  otherwise 
directed  by  the  appropriate  Program 
Manager.  April  1, 1995,  should  be  used 
as  the  target  start  date  for  proposals. 

(5)  Vitae:  Abbreviated  curriculum 
vitae  are  sought  with  each  proposal. 
Reference  lists  should  be  limited  to  all 
publications  in  the  last  three  years  with 
up  to  five  other  relevant  papers. 

1.6)  Current  and  pending  support:  For 
each  investigator,  submit  a  list  that 
includes  project  title,  supporting  agency 
with  grant  number,  investigator  months, 
dollar  value  and  duration.  Requested 
values  should  be  listed  for  pending 
support. 

(7j  List  of  suggested  reviewers:  The 
cover  letter  may  include  a  list  of 
individuals  qualified  and  suggested  to 
review  the  proposal.  It  also  may  include 
a  fist  of  individuals  that  applicants 
would  prefer  to  not  review  the  proposal. 
Such  lists  may  be  considered  at  the 
discretion  of  the  Program  Officer. 

(d)  Other  requirements: 

(1)  Applicants  may  obtain  a  standard 
NOA.\  application  kit  from  the  Grants 
Management  Division. 

(2)  Primary  applicant  Certification — 
All  primary  applicants  must  submit  a 
completed  Form  CD-511.  "Certification 
Regarding  Debarment.  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying".  Applicants  are  also  hereby 
notified  of  the  following: 

1.  Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26.  section 
105)  are  subject  to  15  CFR  Part  26. 
"Nonprocurement  Debarment  and 
Suspen.sion,"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

2.  Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  26,  section  605) 


are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

3.  AnU-Lobbyini}~Perions  {as.  defined 
at  15  CFR  Part  28,  section  105)  are 
subject  to  th«^  lobbying  provisions  cf  31 
U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions",  and  the  lobbying  section 
of  ihe  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater;  and 

4.  Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28.  appendix  B. 

(3)  Lower  Tier  Certifications — 
Recipients  must  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  EiOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

(4)  Recipients  and  subrecipients  are 
subject  to  all  applicable  Federal  laws 
and  Federal  and  Department  of 
Commerce  policies,  regulations,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

(5)  Preaward  Activities— If  applicants 
incur  any  costs  prior  to  an  award  being 
made,  thoy  do  so  solely  at  their  ovm  risk 
of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  assurance  that  may  have  been 
received,  there  is  no  obligation  to  the 
applicant  on  the  part  of  Department  of 
Commerce  to  cover  pre-award  costs. 

(6)  This  program  is  subject  to  the 
requirements  of  ONffl  Circular  No.  A- 
110,  "Uniform  Administrative 
Requirements  for  Grants  and  Other 
Agreements  with  Institutions  of  Higher 
Education.  Hospitals,  and  Other  Non- 
profit Organizations",  and  15  CFR  Part 
24,  "Uniform  Administrative 
Requirements  for  Grants  and 


Cooperative  Agreements  to  State  and 
Lopl  Governments",  as  applicable. 
Applications  under  this  program  are  not 
subject  to  Executive  Order  12372, 
"hlltirgovemmental  Review  of  Federal 
Programs." 

(> )  All  non-profit  and  for-profit 
ap  )  ticants  are  subject  to  a  name  check 
my  ieW  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
csstciated  with  the  applicant  have  been 
coi  I  r'icted  of,  or  are  presently  facing 
cri  ninal  charges  such  as  fraud,  theft, 
pe)  jjry,  or  other  matters  Avhich 
significantly  reflect  on  the  applicant's 
mai^agement,  honesty,  or  financial 
int  ^"ity. 

(lj  A  lalse  statement  on  an 
ap»iication  is  grounds  for  denial  or 
teitnination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imfH-isonment  as  provided  in  18  U.S.C. 
1001. 

(9)  No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

(j)  The  delinquent  account  is  paid  in 
hill, 

(ii)  A  negotiated  repayment  schedule 
is  established  and  at  least  one  payment 
is  received,  or 

(iii)  Other  arrangements  satisfactory  to 
the  Department  of  Commerce  are  made. 

(10)  Buy  American-Made  Equipment 
or  Products — Applicants  are  hereby 
notified  that  any  equipment  or  products 
authorized  to  be  purchased  with 
funding  provided  under  this  program 
must  be  American-made  to  tl  e 
maximum  extent  feasible  in  accordance 
with  Public  Law  103-121,  Section  606 
(a)  and  (b). 

(11)  The  total  dollar  amount  of  the 
indirect  costs  proposed  in  an 
application  under  this  program  must  not 
exceed  the  indirect  cost  rate  negotiated 
and  approved  by  a  cognizant  Federal 
agency  prior  to  the  proposed  effective 
date  of  the  award  or  100  percent  of  the 
total  proposed  direct  cost  dollar  amount 
in  the  application,  whichever  is  less. 

(a)  If  an  application  is  selected  for 
funding,  the  Department  of  Commerce 
has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  the  award.  Renewal  of  an  award  to 
increase  funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
the  Department  of  Commerce. 

(f)  In  accordance  with  Federal  statutes 
and  regulations,  no  person  on  grounds 
of  race,  color,  age,  sex,  national  origin 
or  disability  shall  be  excluded  from 
participation  in,  denied  benefits  of,  or 
be  subjected  to  discrimination  under 
any  program  or  activity  receiving 
financial  assistaiK:e  from  the  NOAA 
Climate  and  Global  Change  Program. 
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The  NOAA  Climate  and  Global  Changu 
Program  does  not  have  direct  TDD 
(Telephonic  Device  for  tne  Dca.O 
capabilities,  but  can  be  reached  through 
the  State  of  Maryland  supplied  TDD 
contact  number,  8GO-73.'<-2258, 
between  the  hours  of  8  a.m.-4:30  p.m. 

Dcjteti.  April  28,  1994. 
J.  Michael  Hall, 

Director.  Office  of  Global  Programs,  Nation  j1 

Oceanic  Atmospheric  Administration. 

IFR  Doc.  94-11592  Filed  5-12-94;  8:45  air.] 

BtLUNG  CODE  3510-12-M 


P.O.  050694E] 

Pacific  Fishery  Management  Council; 
Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Co\mcil) 
Groimdfish  Management  Team  will 
hold  a  joint  public  meeting  with  the 
Scientific  and  Statistical  Committee 
Groundfish  Subcommittee  on  June  1-3, 
1994,  at  the  NMFS  Alaska  Fisheries 
Science  Center,  7600  Sand  Point  Way, 
NE.,  Building  4,  Room  2079,  Seattle,' 
WA.  The  meeting  will  begin  at  1:00  p.m. 
on  June  1,  and  8:00  a.m.  on  June  2  and 
will  adjourn  when  the  business  for  each 
day  is  completed.  The  meeting  on  June 
3  will  begin  at  8:00  a.m.  until  3:30  p.m. 

The  purpose  of  this  meeting  is  to 
review  draft  stock  assessment  reports  on 
several  important  groundfish  species 
harvested  by  West  Coast  fisheries.  Other 
fishery  scientists  involved  in 
preparation  of  the  stock  asse.ssment 
documents  will  also  participate  in  the 
review.  In  addition,  the  participants  will 
review  a  draft  stock  assessment  report 
on  the  Pacific  halibut  stock  off  the  West 
Coast. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Clock,  Groundfish  Fishery  Management 
Coordinator,  Pacific  Fi.shery 
Management  Council,  2000  SW  First 
Avenue.  Suite  420,  Portland,  OR  97201; 
telephone:  (503)  326-6352. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Michelle  Perry  Sailer  at  (503)  326-6352, 
at  least  5  days  prior  to  the  meeting  date. 


Dated:  .Muy  9.  1994. 
Richard  H.  Schacfer 

Director,  Office  of  Fisherif's.  Conser\'aiion  and 
Mannfiement.  l^atiomil Marine  Fishthes 
Si-nice. 

|FH  Doc.  94-11598  Filod  S-U-94;  8  45  am) 

BILLING  CCCE  J610-32-F 


fl.D.  050604D] 

South  Atlantic  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  South  Atlantic  Fishery 
Management  Council's  (Council)  Florida 
Keys  National  Marine  Sanctuary 
working  group  (working  group)  will 
hold  a  public  meeting  on  May  24. 1994, 
from  8:30  a.m.  until  5:00  p.m.,  at  the 
Council  office,  One  Southpark  Circle, 
Suite  306,  Charleston,  SC;  telephone: 
(803) 571-4366. 

The  working  group  will  discuss 
fishing  and  zoning  regulations  for  the 
Florida  Keys  National  Marine 
Sanctuary. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Knight,  Public  Information 
Officer,  South  Atlantic  Fishery 
Management  Council,  One  Southpark 
Circle,  Suite  306,  Charleston,  SC  29407- 
4699;  telephone:  (803)  571-4366. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Carrie  Knight  at  the  above  address  by 
May  17. 

Dated:  May  9.  1994 
Richard  H.  Schaefer 

Director.  Office  of  Fisheries  Conserxntion  and 
Management,  National  Marine  Fisheries 
Service 

[PR  Doc  94-11600  Filed  5-12-94;  8:45a.m.| 

BILLINQ  CODE  3510-22-F 


P.D.  050694q 

South  Atlantic  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Executive  Committee 
(Committee)  of  the  South  Atlantic 
Fishery  Management  Council  (Council) 
will  hold  a  meeting  onMay  23. 1994, 
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from  1:00  p.m.  until  5:00  p.m..  at  the 
Council  office.  One  Southpark  Circle. 
Suite  306.  Charleston.  SC;  telephone: 
(803) 571-4366. 

The  Committee  will  develop  the 
Council's  activities  schedule  for  Fiscal 
Year  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Knight.  Public  Information 
Officer.  South  Atlantic  Fishery 
Management  Council.  One  Southpark 
Circle.  Suite  306.  Charleston,  SC  29407- 
4699;  telephone:  (803)  571-4366. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Carrie  Knight  at  the  above  address  by 
May  16. 

Dated:  May  9, 1994.  . 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conserwtion  and  Management.  National 
Marine  Fisheries  Service. 
jFR  Doc.  94-11599  Filed  5-12-94;  8:45  am) 

B4UJNG  COOE  351&-22-f 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

PROCUREMENT  LIST  PROPOSED 
ADDITIONS 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  June  13. 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403. 
1735  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 


procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  knowTi  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46  -  48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Towel.  Machinery  Wiping 

7920-01-233-0483 

NPA:  East  Texas  Lighthouse  for  the 

Blind  Tyler.  Texas 
Suit,  Contamination  Avoidance 
8415-01-364-3320 
8415-01-364-3321 
8415-01-364-3322 
NPA:  ORG  Industries.  Inc.  La  Crosse, 

Wisconsin 

Sen'ices 

Janitorial/Custodial.  Philadelphia 
International  Airport,  Air  Mobility 
Command  Terminal  D/Concourse  D. 
Philadelphia,  Pennsylvania 

NPA:  A.C.E.  Industries.  Inc.  Exton. 
Pennsylvania 

Janitorial/Custodial 

Norfolk  Naval  Shipyard 

Buildings  ISJ.  2SJ.  3SL.  4SJ.  5SJ.  6SJ. 
7SJ.  8SJ,  IISJ,  12SJ,  14SJ.  19,  26SJ. 
38SJ,  41  &  43SJ,  51.  59.  67,  69SJ,  79SJ, 
82SJ.  89SJ,  91SJ,  94SJ.  124SJ,  164SJ, 
165SJ,  166SJ,  167SJ,  168SJ,  170SJ, 
171SJ.  172SJ.  174SJ.  183SJ.  185SJ.  193 


&  194SJ.  201SI.  202SJ.  203SJ,  213SJ. 
217SJ,  252SJ.  277,  277SJ,  Trailer  39. 
41.  305SJ.  307SJ.  310.  316.  384SG, 
400SJ.  491.  492.  1439.  1480,  1500, 
1502, 1503. 1510SC.  1555SI,  HSJ.  M- 
ISJ.  M-4SJ.  lUSSD  Trailer  1  &  2. 
lUSSD  Guard  Shack.  674SH.  Trailer 
1700-1 

Portsmouth.  Virginia 

NPA:  Diversified  Industrial  Concepts. 

Inc.  Virginia  Beach.  Virginia 
Toner  Cartridge  Remanufacturing, 

Department  of  Energy,  Washington. 

DC 
NPA:  Rappahannock  Goodwill 

Industries,  Inc.  Fredericksburg, 

Virginia. 
G.  John  Heyer, 
General  Counsel. 
|FR  Doc.  94-11661  Filed  5-12-94;  8:45  ami 

BILLING  COOE  6820-33-P 


Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  procurement 
list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  June  13,  1994. 

ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403. 
1735  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  March 
4  and  18.  1994.  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(59  FR  10378  and  12895)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 
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1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Case,  Carrying 

1005-00-791-5420 

Bag,  Sand,  Cotton 

8105-00-965-2509 

Drawers,  Flyers' 

8415-00-467-4075 

8415-00-467-1076 

8415-00-467-^078 

8415-00-467-^100 

8415-01-043-4036 

Lubricating  Oil,  General  Purpose 

9150-00-458-0075 

Services 

Jdnitorial/Custodial,  R.  B.  Long  Federal 
Courthouse,  777  Florida  Street, 

Baton  Rouge,  Louisiana 

Tqner  Cartridge  Remanufacturing, 
Malmstrom  Air  Force  Base,  Montana 

Toner  Cartridge  Remanufacturing, 
Bighorn  National  Forest,  Sheridan, 
j  Wyoming. 

If  his  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
G,  John  Heyer, 
Ci-nenu/  Counsel. 
|RR  Doc.  94-11662  Filed  S-12-94;  8:45  am] 

BILUNG  CODE  6820-3»^ 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Merger  of  the  Commodity  Exchange, 
Inc..  and  the  New  York  Mercantile 
Exchange 

ACENCY:  Commodity  Futures  Trading 
Commission. 


ACTION:  Notice  of  the  proposed  merger 
of  the  Commodity  Exchange.  Inc..  and 
the  New  York  Mercantile  Exchange  and 
of  proposed  rules  and  rule  amendments 
to  implement  that  merger. 

SUMMARY:  The  New  York  Mercantile 
Exchange  ("NYMEX")  has  submitted  a 
plan  to  merge  NYMEX  and  the 
Commodity  Exchange,  Inc.,  ("COMEX") 
and  proposed  new  rules  and  rule 
amendments  to  implement  the  merger. 
Acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  the  Division  of  Trading  and 
Markets  has  determined  to  publish  the 
proposal  for  public  comment.  The 
Division  believes  that  publication  of  the 
proposal  is  in  the  public  interest  and 
will  assist  the  Commission  in 
considering  the  views  of  interested, 
persons. 

DATES:  Comments  must  be  received  on 
or  before  June  13, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clarence  Sanders,  Attorney,  Division  of 
Trading  and  Markets,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  N\V..  Washington,  DC  20581. 
Telephone:  (202)  254-8955. 

SUPPLEMENTARY  INFORMATION: 

I.  Description  of  Proposed  Rules  and 
Rule  Amendments 

By  a  letter  dated  May  6.  1994. 
NYMEX  submitted  for  Commission 
approval  pursuant  to  Section 
5a(a)(12)(A)  of  the  Commodity  Exchange 
Act  ("Act")  proposed  rule  amendments 
designed  to  implement  a  Plan  of  Merger 
("Plan")  between  NYMEX  and  COMEX.  • 
Under  the  Plan,  COMEX  would  remain 
a  separate  corporate  entity,  but  would 
be  restructured  as  a  wholly  owned 
subsidiary  of  NYMEX  (the  "COMEX 
Division").  Current  COMEX 
memberships  would  be  converted  to 
transferable  trading  rights  in  the 
COMEX  Division  of  NYMEX  which 
would  allow  the  holders  access  to 
COMEX  Division  markets.  The  Plan  also 
would  provide  for  certain  cross-access 
trading  rights  between  members  of 
NYMEX  and  members  of  the  COMEX 
Division. 

The  COMEX  Division  would  be 
governed  by  a  Board  of  Directors 
selected  by  NYMEX.  The  COMEX  Board 
would  be  advised  by  a  COMEX 
Governors  Committee  on  matters 
pertinent  to  specifically  identified  rights 
and  obligations  of  the  COMEX  Division 
membership.  The  COMEX  Governors 
Committee  would  be  composed  often 
members  elected  by  the  COMEX 


I  The  merger  plan  as  set  forth  has  been  approved 
by  the  governing  boards  of  both  exthaivges  and  by 
a  vole  of  their  memberships. 


Division  membership  and  also  include 
three  appointed  members  representinR 
NYMEX. 

Except  for  the  rules  proposed  to 
establish  the  newly  created  governance 
system  for  the  COMEX  Division,  and  to 
govern  the  associated  rights  and 
obligations  of  the  COMEX  Division 
membership,  the  proposed  rule  changes 
for  the  COMEX  Division  are 
substantively  the  same  as  existing 
NYMEX  rules,  which  have  previously 
received  Commission  approval. 

II.  Request  for  Comments 

The  Commission  requests  comments 
from  interested  persons  concerning  any 
aspect  of  the  proposed  merger  of 
COMEX  and  NYMEX  that  commenters 
believe  raises  issues  under  the  Act  or 
Commission  regulations. 

Copies  of  the  proposed  rules  and 
related  materials  are  available  for 
inspection  at  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
Washington,  DC  20581.  Copies  also  may 
be  obtained  through  the  Office  of  the 
Secretariat  at  the  above  address  or  by 
telephoning  (202)  254-6314.  Some 
materials  may  be  subject  to  confidential 
treatment  pursuant  to  17  CFR  145.5  or 
145.9. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  merger  or  proposed  new  rules 
or  rule  amendments  should  send  such 
comments  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
Washington,  DC  20581,  by  the  specified 
date. 

Issued  in  Washington,  DC.  on  May  10, 
1994. 

Alan  L.  Seifert, 

Deputy  Director. 

[FR  Doc.  94-11747  Filed  5-12-94;  8:45  am] 

BILUNG  COCC  6351 -01 -P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secreta.'y 

Establishment  of  the  Department  of 
Defense  (DcD)  Commission  on  Roles 
and  Missions  of  the  Armed  Forces 

AGENCY;  Department  of  Defense. 
ACTION:  Notice. 

SUMMARY:  The  Commission  on  Roles 
and  Mi-^sions  of  the  Armed  Forces  is 
being  established  in  consonance  with 
the  public  interest  and  in  accordance 
with  the  provision  of  Public  Law  92- 
463.  the  "Federal  Advisory  Committee 
Act."  The  Commission  was  directed  to 
be  established  by  the  National  Defense 
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Authorization  Act  for  Fiscal  Year  1994, 
Section  952. 

The  Commission  will  provide  advice 
to  the  Secretary  of  the  Defense,  the 
secretaries  of  the  military  departments, 
the  heads  of  other  DoD  components  and 
the  Committees  on  Armed  Services  of 
the  Senate  and  House  of 
Representatives,  by  providing  an 
independent  review  of  the  roles  and 
missions  of  the  Armed  Forces.  It  will 
review  the  efficacy  and  appropriateness 
for  the  post-Cold  War  Era  of  the  current 
allocations  among  the  Armed  Forces  of 
roles,  missions  and  functions;  evaluate 
and  report  on  alternative  allocations  of 
their  roles,  missions  and  functions; 
make  recommendations  for  changes  in 
the  current  definition  and  distributions 
of  those  roles,  missions,  and  functions. 

The  Commission  will  be  composed  of 
a  Chairman  and  6  Commissioners  who 
will  be  appointed  by  the  Secretary  of 
Defense  from  among  private  United 
States  Citizens  with  appropriate  and 
diverse  military,  organizational,  and 
management  experiences  and  historical 
perspective. 

The  initial  meeting  of  the  Commission 
will  be  on  May  24, 1994,  from  1  p.m. 
until  6  p.m.  at  Suite  1200  F.  1100 
Wilson  Avenue,  Rosslyn,  VA. 

For  further  information  contact  Larrj' 
Barlow,  Director  of  Administration, 
(703)  795-8750. 

Dated:  May  10.  1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  94-11686  Filed  5-12-94;  8:45  am) 

BILLING  CODE  5000-04-M 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Committee  on 
Institutional  Quality  and  Integrity; 
Education 

agency:  National  Advisory  Committee 

on  Institutional  Quality  and  Integrity; 

Education. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  sets  forth  the 
proposed  agenda  of  the  National 
Advisory  Committee  on  Institutional 
Quality  and  Integrity.  Notice  of  this 
meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
its  opportunity  to  attend  this  public 
meeting. 

DATES  AND  TIMES:  June  28-30,  1994—8 

a.m.  until  5  p.m. 

LOCATION:  The  Holiday  Inn  Hotel,  4610 

North  Fairfax  Drive,  Arlington,  Virginia 

22203. 


FOR  FURTHER  INFORMATION  CONTACT: 
Charles  I.  Griffith,  Executive  Director, 
National  Advisory  Committee  on 
Institutional  Quality  and  Integrity,  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  room  3919-ROB#3. 
Washington,  DC  20202-5151. 
Telephone:  (202)  708-9486.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  Committee  on 
Institutional  Quality  and  Integrity  is 
established  under  section  1205  of  the 
Higher  Education  Act  (HEA)  as 
amended  by  Public  Law  102-325  (20 
U.S.C.  1145).  The  Committee  advises 
the  Secretary  of  Education  with  respect 
to  the  establishment  and  enforcement  of 
the  standards  of  accrediting  agencies  or 
associations  under  subpart  2  of  part  H 
of  Title  rV,  HEA,  the  recognition  of  a 
specific  accrediting  agency  or 
association,  the  preparation  and 
publication  of  the  list  of  nationally 
recognized  accrediting  agencies  and 
associations,  and  the  functions  of  the 
Secretary  under  subpart  1  of  part  H  of 
Title  IV,  HEA  relating  to  State 
institutional  integrity  standards.  The 
Committee  also  develops  and 
recommends  to  the  Secretary  standards 
and  criteria  for  specific  categories  of 
vocational  training  institutions  and 
Institutions  of  higher  education  for 
which  there  are  no  recognized 
accrediting  agencies,  associations,  or 
State  agencies,  in  order  to  establish 
eligibility  for  such  institutions  on  an 
interim  basis  for  participation  in 
federally  funded  programs. 
AGENDA:  The  meeting  on  June  28-30, 
1994  is  open  to  the  public.  The 
Advisory  Committee  will  begin  with  a 
general  discussion  of  its  role  and 
responsibilities.  In  addition,  the 
Committee  will  discuss  the 
Department's  new  regulations  governing 
the  recognition  of  accrediting  agencies 
and  the  State  Postsecondary  Review 
Program.  The  regulations  to  be 
discussed  during  this  meeting  were 
published  in  the  Federal  Register  on 
April  29,  1994. 

The  Advisory  Committee's  agenda 
will  also  include  the  review  of  petitions 
and  interim  reports  of  accrediting 
agencies  and  State  approval  agencies 
relative  to  their  continued  recognition 
by  the  Secretary  of  Education.  The 
Committee  will  hear  presentations  by 
representatives  of  these  petitioning 
agencies  and  any  third  parties  who  have 
requested  to  be  heard.  The  following 


petitions  and  interim  reports  are 
scheduled  for  review; 

Nationally  Recognized  Accrediting 
Agencies  and  Associations 

Interim  Reports  (An  interim  report  is 
a  follow-up  report  on  an  agency's 
compliance  with  specific  criteria  for 
recognition  that  was  requested  by  the 
Secretary  when  the  Secretary  granted 
recognition  to  the  agency) — 

1.  Accrediting  Association  of  Bible 
Colleges,  Commission  on  Accrediting. 

2.  Accrediting  Council  on  Education 
in  Journalism  and  Mass 
Communications,  Accrediting 
Committee. 

3.  American  Board  of  Funeral  Service 
Education,  Committee  on  Accreditation. 

4.  American  Council  for  Construction 
Education. 

5.  American  Dietetic  Association, 
Division  of  Education  Accreditation/ 
Approval. 

6.  American  Society  of  Landscape 
Architects,  Landscape  Architectural 
Accreditation  Board. 

7.  Association  for  Clinical  Pastoral 
Education,  Inc.,  Accreditation 
Commission. 

8.  Association  of  Advanced 
Rabbinical  and  Talmudic  Schools, 
Accreditation  Commission. 

9.  Computer  Sciences  Accreditation 
Board,  Inc.,  Computer  Sciences 
Accreditation  Commission. 

10.  Council  on  Chiropractic 
Education,  Commission  on 
Accreditation. 

11.  Council  on  Education  for  Public 
Health. 

12.  Council  on  Naturopathic  Medical 
Education,  Commission  on 
Accreditation. 

13.  Council  on  Social  Work 
Education,  Commission  on  Education. 

14.  Foundation  for  Interior  Design 
Education  Research,  Committee  on 
Accreditation. 

15.  Middle  States  Association  of 
Colleges  and  Schools,  Commission  on 
Higher  Education. 

16.  Middle  States  Association  of 
Colleges  and  Schools,  Commission  on 
Secondary  Schools. 

17.  National  Accrediting  Commission 
of  Cosmetology  Arts  and  Sciences. 

18.  National  Architectural  Accrediting 
Board,  Inc. 

19.  National  Association  of  Industrial 
Technology. 

20.  National  Association  of  Schools  of 
Art  and  Design,  Commission  on 
Accreditation. 

•  21.  National  Association  of  Schools  of 
Dance,  Commission  on  Accreditation. 

22.  National  Association  of  Schools  of 
Music.  Commission  on  Accreditation. 

23.  National  Association  of  Schools  of 
Theatre,  Commission  or.  Accreditation. 


24.  National  Council  for  Accreditation 
of  Teacher  Education. 

25.  New  England  Association  of 
Schools  and  Colleges. 

26.  North  Central  Association  of 
Colleges  and  Schools,  Commission  on 
Institutions  of  Higher  Education. 

27.  Northwest  Association  of  Schools 
and  Colleges,  Commission  on  Colleges. 

28.  Western  Association  of  Schools 
and  Colleges,  Accrediting  Commission 
for  Community  and  Junior  Colleges. 

Slate  Agencies  Recognized  for  the 
Approval  of  Public  Postsecondary 
Vocational  Education 

Petitions  for  Renewal  of  Recognition 

1.  Arkansas  State  Board  of  Vocational 
Education. 

2.  Kansas  State  Board  of  Education. 

Interim  Reports 

1.  Minnesota  State  Board  of  Technical 
Colleges. 

2.  Missouri  State  Board  of  Vocational 
and  Technical  Education. 

Request  for  Withdrawa!  of  Recognition 

1.  Office  of  Superintendent  of  Public 
Instruction,  State  of  Washington. 

State  Agencies  Recognized  for  the 
Approval  of  Nurse  Education 

Petitions  for  Renewal  of  Recognition 

1.  Colorado  Board  of  Nursing. 

2.  Iowa  Board  of  Nursing. 

In  accordance  with  the  Federal  policy 
governing  the  granting  of  academic 
degrees  by  Federal  agencies  (approved 
by  a  letter  from  the  Director,  Bureau  of 
the  Budget,  to  the  Secretary,  Health. 
Education,  and  Welfare,  dated 
December  23, 1954),  the  Secretary  is 
required  to  establish  a  review  committee 
to  advise  the  Secretary  concerning  any 
legislation  that  may  be  proposed  which 
would  authorize  the  granting  of  degrees 
by  a  Federal  agency.  The  review 
committee  forwards  its  recommendation 
concerning  a  Federal  agency's  proposed 
degree-granting  authority  to  the 
Secretary,  who  then  forwards  the 
committee's  recommendation  and  the 
Secretary's  recommendation  to  the 
Office  of  Management  and  Budget  for 
review  and  transmittal  to  the  Congress. 
The  Secretary  uses  the  Advisory 
Committee  as  the  review  committee 
required  for  this  purpose.  Accordingly, 
the  Advisory  Committee  will  review  the 
following  at  this  meeting. 

Proposed  Master's  Degree-Granting 
Authority 

1.  School  of  Advanced  Airpower 
Studies  of  the  Air  University,  Maxwell 
Air  Force  Base,  Alabama. 

A  request  for  comments  on  all 
agencies  whose  petitions,  interim 
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reports,  and  requests  for  degree-granting 
authority  are  being  reviewed  at  this 
meeting  was  published  in  the  Federal 
Register  on  December  8, 1993. 

The  Higher  Education  Amendments 
of  1992,  Public  Law  102-325.  authorize 
the  Secretary  to  grant  recognition  only 
to  those  accrediting  agencies  that  either 
accredit  institutions  of  higher 
education,  provided  that  accreditation 
by  those  agencies  is  a  required  element 
in  enabling  those  institutions  to 
establish  eligibility  to  participate  in 
HEA  programs,  or  accredit  institutions 
of  higher  education  or  higher  education 
programs,  provided  that  accreditation 
by  those  agencies  is  a  required  element 
in  enabling  those  institutions  or 
programs  to  establish  eligibility  to 
participate  in  other  programs 
administered  by  the  Department  or  by 
other  Federal  agencies.  Because  of  the 
requirements  of  the  new  law,  a  number 
of  agencies  currently  recognized  by  the 
Secretary  are  no  longer  eligible  for 
recognition.  At  this  meeting,  the 
Advisory  Committee  will  consider  the 
withdrawal  of  recognition  of  the 
following  agencies,  based  upon  the 
Department  staffs  determination  that 
they  are  no  longer  eligible  for 
recognition  by  the  Secretary  because 
they  do  not  meet  this  new  requirement: 

1.  Accreditation  Board  for 
Engineering  and  Technology.  Inc. 

2.  American  Assembly  of  Collegiate 
Schools  of  Business.  Accreditation 
Council. 

3.  American  Council  for  Construction 
Education. 

4.  American  Library  Association, 
Committee  on  Accreditation. 

5.  American  Society  of  Landscape 
Architects,  Landscape  Architectural 
Accreditation  Board. 

6.  American  Veterinary  Medical 
Association.  Committee  on  Veterinary 
Technician  Activities  and  Training. 

7.  Association  of  Collegiate  Business 
Schools  and  Programs. 

8.  Computing  Sciences  Accreditation 
Board.  Inc.,  Computer  Sciences 
Accreditation  Commission. 

9.  Council  on  Social  Work  Education, 
Commission  on  Accreditation. 

10.  Middle  States  Association  of 
Colleges  and  Schools.  Commission  on 
Secondary  Schools. 

11.  National  Accreditation  Council  for 
Agencies  Serving  the  Blind  and  Visually 
Handicapped. 

12.  National  Association  of  Industrial 
Technology. 

13.  Society  of  American  Foresters. 

14.  United  States  Catholic  Conference. 
Commission  on  Certification  and 
Accreditation. 

Requests  for  oral  presentation  before 
the  Advisory  Committee  should  be 


submitted  in  writing  to  Mr.  Griffith  at 
the  address  above  by  June  15.  1994. 
Requests  should  include  the  names  of 
all  persons  seeking  an  appearance,  the 
organization  they  represent,  and  the 
purpose  for  which  the  presentation  is 
requested. 

A  record  will  be  made  of  the 
proceedings  of  the  meeting  and  will  be 
available  for  public  inspection  at  the 
Office  of  Postsecondary  Education,  U.S. 
Department  of  Education.  7th  and  D 
Streets.  SW.  room  3036.  ROB-3. 
Washington.  DC  between  the  hours  of  8 
a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

Authority:  5  U.S.C.A.  Appendix  2. 

David  A.  Longanecker. 

Assistant  Secretary  for  Postsecondary 
Education. 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award  Intent  To 
Award  Grant  to  the  President  and 
Fellows  of  Harvard  College 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  intent. 


SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.6(a)(5).  it  is  making  a  discretionary 
financial  assistance  award  based  on  the 
criterion  set  forth  at  10  CFR 
600.7(b)(2)(i)(H)  to  the  President  and 
•  Fellows  of  Harvard  College.  Office  for 
Sponsored  Research.  Harvard 
University.  Harvard  School  of  Public 
Heahh.  Harvard  Air  Cleaning 
Laboratory.  Cambridge,  Massachusetts, 
under  Grant  Number  DE-FGOl- 
94EH89439.  The  DOE  intends  to  make 
a  noncompetitive  financial  assistance 
award.  The  purpose  of  the  proposed 
grant  is  to  support  a  conference  entitled. 
"23rd  Department  of  Energy/Nuclear 
Regulatory  Commission  Nuclear  Air 
Cleaning  and  Treatment  Conference." 
This  effort  will  be  supported  for  a  total 
estimated  cost  of  $69,386  to  be  provided 
by  the  DOE. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy,  Office  of  Placement  and 
Administration.  Attn:  Jeffrey  R.  Dulberg. 
HR-531.24. 1000  Independence 
Avenue.  SW.  Washington.  DC  20585. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  grant  will  provide  funding  to 
Harvard  to  organize  and  conduct  the 
"23rd  Department  of  Energy/Nuclear 
Regulatory  Commission  Nuclear  Air 
Cleaning  and  Treatment  Conference."  to 
be  held  from  July  25  through  28. 1994. 
in  Buffalo.  New  York.  It  is  planned  that 
the  conference  will  be  a  forum  for  direct 
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and  efficient  information  transfer,  both 
within  the  domestic  United  States  and 
internationally,  among  nuclear  air 
cleaning  experts,  to  industry,  to  the 
general  public,  and  to  governmental 
entities.  The  focus  of  this  information 
exchange  will  be  currently  available 
technology  and  forecasted 
developments  for  air  and  gas  cleaning 
wherever  nuclear  materials  are  present. 
This  conference's  proceedings  will  be 
incorporated  with  those  of  the  previous 
conferences  into  a  cumulatively  indexed 
publication  to  aid  information  retrieval. 

The  project  is  meritorious  because  of 
its  relevance  to  the  accomplishment  of 
an  important  public  purpose — providing 
an  international  forum  for  the 
dissemination  of  nuclear  energy  process 
and  safety  information  related  to 
nuclear  air  cleaning  and  treatment 
systems  in  a  manner  such  that  the  safety 
of  the  public  will  be  enhanced  by 
implementation  of  operational  and 
design  improvements  in  these  systems. 
The  conference  is  planned  to  include 
individual  presentations  and  panel 
discussions.  Such  formats  have  been 
proven  by  the  previous  events  to  be  very 
conducive  to  direct  and  efficient 
information  exchange  in  the  state-of-the- 
art  discipline  of  nuclear  air,  gas,  and 
water  cleaning  and  treatment.  The 
conference  and  its  subsequent 
proceedings  may  demonstrate  once 
again  that  research  and  operating 
experiences  to  be  reported  from  abroad 
can  benefit  workers  in  the  United  States 
in  areas  of  research  and  operations  not 
now  conducted  here.  Revisions  of 
Federal  nuclear  standards  and 
regulations  pertaining  to  air  and  gas 
cleaning  technology  are  again  expected 
to  receive  attention  and  discussion  at 
the  conference.  Previous  conference 
proceedings  have  been  cumulatively 
indexed  and  published  to  aid 
information  retrieval.  These  data 
represent  t.'.e  worlds  largest,  most 
important,  and  n)ost  accessible 
information  resourr*  on  nuclear  air  and 
gas  cleaning  technology.  In  addition  to 
previously  attained  benefits  to  all 
sectors  of  the  United  States  nuclear 
industry,  the  planned  conference  is 
again  expected  to  expand  the  previous 
successes  with  prompt  introduction  of 
new  technology  from  worldwide 
sources,  candid  exchanges  of  ways  to 
handle  operational  difficulties 
experienced  by  many  installations, 
stimulation  to  research  in  matters  of 
current  regulatory  concern,  and  an 
international  forum  for  unfettered 
evaluations  of  research  results,  design 
proposals  for  safety  improvements,  and 
the  practical  effects  of  implementing 
new  regulations  and  standards.  The 


DOE  knows  of  no  other  entity  which  is 
conducting  or  is  planning  to  conduct 
such  an  activity. 

Based  on  the  evaluation  of  relevance 
to  the  accomplishment  of  a  public 
purpose,  it  is  determined  that  the 
proposal  represents  a  beneficial  method 
and  approach  to  disseminate  to  the 
public  information  on  nuclear  air  and 
gas  cleaning  technology. 

Issued  in  Washington.  DC.  on  May  9. 1994. 

Scott  Sheffield, 

Director  Headquarters  Operations  Division  B 
Office  of  Placement  and  Administration. 

|FR  Doc.  94-11746  Filed  5-12-94;  8:45  am] 

BILLING  CODE  6450-01 -P 


Program  interest  For  Minority 
Technical  Education  Program  (MTEP) 

AGENCY:  Department  of  Energy,  Oakland 
Operations  OfTice. 

ACTION:  Amendment  to  notice  of 
program  interest. 

SUMMARY;  In  order  to  encourage  the 
widest  possible  representation  in  this 
program.  DOE  will  accept  proposals  or 
amendments  to  proposals  until  May  20, 
1994.  Propo-sals  already  submitted  to 
date  are  considered  timely  received. 
This  amends  the  notice  published  on 
January  10.  1994.  59  PR  1389.  which 
required  proposals  to  be  submitted  by 
March  15, 1994.  By  this  amendment, 
applications  postmarked  after  May  20, 
1994,  will  be  held  for  one  year  and  may 
be  eligible  for  awards  in  FY  1995. 
Proposers  receiving  awards  in  FY  1994 
will  be  notified  not  later  than  July  20. 
1994.  Proposals  (three  copies)  should  be 
submitted  to  Estela  Romo.  HRMD, 
Department  of  Energy,  1301  Clay  Street, 
room  700N,  Oakland,  CA  94612-5208. 

For  complete  information  regarding 
this  program  and  instructions 
concerning  application,  please  refer  to 
the  notice  published  at  59  FR  1389. 
January  10,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  All 
questions  concerning  this  program 
should  be  directed  to  Arlene  Coleman  at 
(510) 637-1870. 

Issued  in  Oakland,  CA  on  April  29. 1994. 
Department  of  Energy. 
Martin  J.  Doinagala, 
Manager.  Oakland  Operations  Office. 
[FR  Doc.  94-11739  Filed  5-12-94;  8:45  am) 

BILLING  CODE  6450-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC94-14-000.  et  al.J 

The  Cleveland  Electric  Illuminating 
Company,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

May  5. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  The  Cleveland  Electric  Illuminating 
Company  and  The  Toledo  Edison 
Company 

IDockct  No.  EC94-14-000) 

Take  notice  that  on  May  2, 1994,  The 
Cleveland  Electric  Illuminating 
Company  ("Cleveland  Electric")  and 
The  Toledo  Edison  Company  ("Toledo 
Edison")  (together,  the  "Applicants"), 
pursuant  to  section  203  of  the  Federal 
Power  Act,  16  U.S.C.  section  824b,  and. 
part  33  of  the  Rules  and  Regulations  of 
the  Federal  Energy  Regulatory 
Commission  ("Commission"),  tendered 
for  filing  an  application  for  an  Order 
from  the  Commission  authorizing  the 
merger  of  Toledo  Edison  into  Cleveland 
Electric. 

The  Applicants  are  public  utilities 
organized  and  existing  under  the  laws  of 
the  State  of  Ohio,  and  both  Applicants 
are  engaged  in  the  business  of  supplying 
electric  energy  to  wholesale  and  retail 
customers  within  the  State  of  Ohio. 
Cleveland  Electric  generates,  transmits, 
distributes  and  sells  electric  energy  to 
approximately  748.000  customers  in 
Northern  Ohio.  Toledo  Edison 
generates,  transmits,  distributes  and 
sells  electric  energy  to  approximately 
285.000  customers  in  Northwestern 
Ohio.  Cleveland  Electric's  and  Toledo 
Edison's  operations  are  subject  to 
regulation  by  The  Public  Utilities 
Com.mission  of  Ohio.  Centerior  Energy 
Corporation  ("Centerior"),  which  is 
organized  and  existing  under  the  laws  of 
the  State  of  Ohio,  is  the  100%  owner  of 
the  common  stock  of  both  Qeveland 
Electric  and  Toledo  Edison.  Each  of 
Cleveland  Electric  and  Toledo  Edison 
has  outstanding  serial  preferred  shares 
that  are  held  by  the  public. 

Under  the  terms  and  conditions  of  a 
definitive  Agreement  of  Merger  entered 
into  by  Cleveland  Electric  and  Toledo 
Edison,  100%  of  the  common  shares  of 
Toledo  Edison  will  be  converted  into 
newly-issued  common  shares  of 
Cleveland  Electric,  the  Toledo  Edison 
preferred  shares  will  be  exchanged  for 
newly-issued  preferred  shares  of 
Cleveland  Electric,  and  any  dissenting 
preferred  shareholders  of  Toledo  Edison 
will  be  paid  cash  for  their  shares  upon 
exercise  of  applicable  dissenters"  rights. 


Upon  the  occurrence  of  these  events, 
Toledo  Edison  will  be  merged  into 
Cleveland  Electric  and  the  separate 
corporate  existence  of  Toledo  Edison 
will  cease.  Cleveland  Electric  will,  by 
operation  of  law,  acquire  title  to  and 
interest  in  all  facilities  of  Toledo  Edison 
that  are  currently  under  the  jurisdiction 
of  the  Commission,  and  Cleveland 
Electric  will  operate  such  facilities 
without  change. 

Cleveland  Electric  and  Toledo  Edison 
believe  the  proposed  corporate 
reorganization  is  consistent  with  the 
public  interest,  and  that  it  will  be  in  the 
best  interests  of  the  customers, 
shaJTBowners  and  employees  of  both 
Applicants. 

Comment  date:  May  23,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Energia  de  Nuevo  Leon,  S.A.  de  C.V. 

(Docket  No.  EG94-59-000I 

On  April  29, 1994,  Energia  de  Nuevo 
Leon.  S.A.  de  C.V.  ("Applicant")  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  ("EVVG")  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

The  Applicant  intends  to  construct, 
own  and  operate  an  eligible  facility  to 
be  located  in  Monterrey,  in  the  State  of 
Nuevo  Leon,  Mexico.  The  Facility  is 
scheduled  to  be  completed  by 
September  1.  1996.  The  Facility  will  be 
an  approximately  220  MW  combined- 
cycle  cogeneration  facility  that  will  be 
gas  fired,  with  fuel  oil  as  a  back-up. 

Comment  date:  May  24,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  CRSS  Power  Marketing,  Inc. 

IDoCket  No.  ER94-142-O01I 

Take  notice  that  CRSS  Power 
Marketing,  Inc.,  on  April  13.  1994, 
tendered  its  first  informational  filing 
pursuant  to  the  above-captioned  docket. 

4.  Northeast  Utilities  Service  Company 

[Docket  No.  ER94-1 205-0001 

Take  notice  that  on  April  29,  1994, 
Northeast  Utilities  Service  Company 
(NUSCO)  tendered  for  filing,  on  behalf 
of  The  Connecticut  Light  and  Power 
Company,  Western  Massachusetts 
Electric  Company,  Holyoke  Water 
Power  Company  (including  Holyoke 
Power  and  Electric  Company),  and 
Public  Service  Company  of  New 
Hampshire  (together,  the  NU  System 
Companies),  a  System  Power  Sales 
Agreement  (Agreement)  with  Hudson 
Light  and  Power  Department  (Hudson) 
and  a  Service  Agreement  between 
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NUSCO  and  the  NU  System  Companies 
for  service  under  NUSCO's  Short-Term 
Firm  Transmission  Service  Tariff  No.  5. 
The  transaction  provides  Hudson  with 
economic  replacement  power  during  the 
Seabrook  refueling  outage  over  the 
period  April  11-June  11,  1994. 

NUSCO  requests  that  the  rate 
schedule  become  effective  on  April  11, 
1994.  NUSCO  states  that  copies  of  the 
rate  schedule  have  been  mailed  or 
delivered  to  the  parties  to  the 
Agreement  and  the  affected  state  utility 
commissions. 

Comment  date:  May  19,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  UNTTIL  Power  Corp. 

[Docket  No.  ER94-1 206-000) 

Take  notice  that  on  April  29,  1994, 
UNITIL  Power  Corp.,  tendered  for  filing 
pursuant  to  Schedule  II  section  H  of 
Supplement  No.  1  to  Rate  Schedule 
FERC  Number  1,  the  UNITIL  System 
Agreement,  the  following  material: 

1.  Statement  of  all  sales  and  billing 
transactions  for  the  period  January  1, 
1993  through  December  31,  1993  along 
with  the  actual  costs  incurred  by 
UNITIL  Power  Corp.  by  FERC  account. 

2.  UNITIL  Power  Corp.  rates  billed 
from  January  1, 1993  to  December  31, 
1993  and  supporting  rate  development. 

Comment  date:  May  19,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Northeast  Utilities  Service  Company 

(Docket  No.  ER94-1207-0001 

Take  notice  that  on  May  2,  1994. 
Northeast  Utilities  Service  Company 
(NUSCO)  tendered  for  filing,  on  behalf 
of  The  Connecticut  Light  and  Power 
Company  and  Public  Service  Company 
of  New  Hampshire,  three  System  Power 
Sales  Agreements  (Agreements)  to 
provide  system  capacity  and  associated 
energy  to  the  Town  of  Danvers  Electric 
Division.  Littleton  Electric  Light 
Department,  and  Mansfield  Electric 
Department  and  Service  Agreements 
between  NUSCO  and  the  NU  System 
Companies  for  service  under  NUSCO's 
Long-Term  Firm  Transmission  Service 
Tariff  No.  1  for  these  Sales  Agreements. 

NUSCO  requests  that  the  rate 
schedule  become  effective  on  November 
1,  1994.  NUSCO  states  that  copies  of  the 
rate  schedule  have  been  mailed  or 
delivered  to  the  parties  to  the 
Agreements  and  the  affected  state  utility 
commission. 

Comment  date:  May  19.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Southern  California  Edison  Company 

(Docket  No.  ER94-1 208-O0O| 

Take  notice  that  on  May  2,  1994, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  Letter 
Agreements  with  the  City  of  Anaheim 
(Anaheim  Agreement)  and  the  City  of 
Riverside  (Riverside  Agreement),  the 
Anaheim  Agreement  amends  the 
Supplemental  Agreement  to  the  1990 
Integrated  Operations  Agreement  (1990 
lOA)  with  Anaheim  for  the  integration 
of  Anaheim's  entitlement  in  San  Onofre 
Nuclear  Generating  Station  (SONGS), 
Commission  Rate  Schedule  FERC  No. 
246.12  and  the  associated  Firm 
Transmission  Service  (FTS)  Agreement. 
Rate  Schedule  No.  246.13.  The 
Riverside  Agreement  amends  the 
Supplemental  Agreement  to  the  1990 
Integrated  Operations  Agreement  (1990 
lOA)  with  Riverside  for  the  integration 
of  Riverside's  entitlement  in  SONGS, 
Commission  Rate  Schedule  FERC  No. 
250.14  and  the  associated  Firm 
Transmission  Service  (FTS)  Agreement, 
Rate  Schedule  No.  250.15. 

The  Agreements  set  forth  the 
methodology  for  determining  the 
Effective  Operating  Capacity  associated 
with  Anaheim's  and  Riverside's 
entitlement  in  SONGS  Units  2  and  3 
respectively. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  May  19,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Citizens  Utilities  Company 

(Docket  No.  ER94-1 209-000| 

Take  notice  that  on  May  2.  1994, 
Citizens  Utilities  Company  (Citizens), 
tendered  for  filing  a  tariff  for 
transmission  service  pursuant  to  its 
"FPC  10"  Agreement  ("FPC  10")  for  the 
period  July  1, 1994,  through  June  30, 
1995.  FPC  10  requires  an  annual  rate 
redetermination  and  provides  a  formula 
for  that  redetermination.  The  formula 
yields  a  rate  for  the  new  period  of  $3.34 
per  Kw-month,  compared  to  the  present 
rate  of  $2.59  per  Kw-month. 

Citizens  states  that  a  copy  of  its  filing 
was  served  on  each  of  party  taking 
service  under  FPC  10  and  the  Vermont 
Public  Service  Board. 

Comment  date:  May  19,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Citizens  Utilities  Company 

(Docket  No.  ER94-1 2 10-0001 

Take  notice  that  on  May  2, 1994. 
Citizens  Utilities  Company  (Citizens), 
tendered  for  filing  a  tariff  for 
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transmission  senice  pursuant  to  its 
Block  Loading  Facilities  Transmission 
Agreement  (BLFTA)  for  the  period  July 

I.  1994,  through  June  30.  1995.  The 
BLFTA  requires  an  annual  rate 
redetermination  and  provides  a  formula 
for  that  redetermination.  The  formula 
yields  a  rate  for  the  new  period  of  S3.91 
per  Kw-month,  compared  to  the  present 
rate  of  S3.31  per  Kw-month. 

-   Citizens  states  that  a  copy  of  its  filing 
was  served  on  each  of  the  BLFTA 
participants  and  the  Vermont  Public 
Service  Board. 

Comment  date:  May  19.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Northeast  Utilities  Service  Company 

IDockt-t  No.  ERg^-izn-oool 

Take  notice  that  on  May  2.  1994. 
Northeast  Utilities  Service  Company 
(NUSCO).  on  bthalf  of  Public  Service 
Company  of  New  Hampshire  (PSNH) 
tendered  for  filing  an  Agreement  dated 
April  28. 1994,  to  terminate  and 
supersede  a  sales  agreement  between 
PSNH  and  Citizens  Utilities  Company 
(Citizens)  dated  August  24.  1990. 

NUSCO  states  that  a  copy  of  this 
information  has  been  mailed  to  Citizens 
and  the  Vermont  Public  Service  Board. 

Comment  date:  May  19.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

II.  Northeast  Utilities  Service  Company 

(Docket  No.  ER94 -12 12-0001 

Take  notice  that  on  May  2.  1994. 
Northeast  Utilities  Service  Company 
(NUSCO)  tendered  for  filing  a  Service 
Agreement  to  provide  non-firm 
transmission  service  to  Fitchburg  Gas 
and  Electric  Light  Company  (Fitchburg) 
under  the  NU  System  Companies' 
Transmission  Service  Tariff  No.  2.  NU 
requests  that  the  Service  Agreement 
become  effective  60  days  after  receipt  of 
the  filing  by  the  Commission. 

NUSCO  states  that  a  copy  of  this 
info.-mation  has  been  mailed  to 
Fitchburg. 

Comment  date:  May  19, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Consolidated  Edison  Company  of 
New  York,  Inc. 

IDocket  No.  ER94-1 21 3-0001 

Take  notice  that  on  May  2,  1994, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  a  Supplement  to  its  Rate  Schedule 
FERC  No.  60,  an  agreement  to  provide 
transmission  service  for  the  Power 
Authority  of  the  State  of  New  York  (the 
Authority).  The  Supplement  provides 
for  an  increase  in  the  monthly 


transmission  charge  from  Si. 06  to  $1.12 
per  kilowatt  per  month  for  transmission 
of  power  and  energy  sold  by  the 
Authority  to  Brookhaven  National 
Laboratory,  thus  increasing  annual 
revenues  under  the  Rate  Schedule  by  a 
total  of  $29,441.52  Con  Edison  has 
requested  that  the  increase  take  effect  on 
July  1, 1994. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Authority. 

Comment  c/ofe.  May  19, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Consoliciatcd  Edison  Company  of 
New  York.  Inc. 

(Docket  No.  ER94-1214-000] 

Take  notice  that  on  May  2, 1994, 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison)  tendered  for 
filing  a  Supplement  to  its  Rate  Schedule 
FERC  No.  78,  an  agreement  to  provide 
transmission  service  for  the  Power 
Authority  of  the  State  of  New  York  (the 
Authority).  The  Supplement  provides 
for  an  increase  in  the  monthly 
transmission  charge  from  $1.06  to  $1.12 
per  kilowatt  per  month  for  transmission 
of  power  and  energy  sold  by  the 
Authority  to  the  municipal  di.stribution 
agencies  of  Nassau  and  Suffolk 
Counties,  thus  increasing  annual 
revenues  under  the  Rate  Schedule  by  a 
total  of  $5,224.86.  Con  Edison  has 
requested  that  the  increase  take  effect  on 
JuH-  1. 1994. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Authority. 

Comment  c/o(e;  May  19.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER94-1215-000] 

Take  notice  that  on  May  2, 1994, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  a  Supplement  to  its  Rate  Schedule 
FERC  No.  102.  an  agreement  to  provide 
transmission  service  for  the  New  York 
Power  Authority  (the  Authority).  The 
Supplement  provides  for  an  increase  in 
the  monthly  transmission  charge  from 
$1.06  to  $1.12  per  kilowatt  per  month 
for  transmission  of  power  and  energy 
sold  by  the  Authority  to  its  Economic 
Development  Power  customers  on  Long 
Island,  thus  increasing  annual  revenues 
under  the  Rate  Schedules  by  a  total  of 
$14,615.64.  The  Supplement  also 
increases  the  monthly  charge  for  an 
alternative  transmission  service  from 
$2.35  to  $2.41  per  kilowatt  per  month. 
Con  Edison  has  requested  that  the 
increase  take  effect  on  July  1. 1994. 


Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Authority. 

Comment  date:  May  19,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER94-1 216-000] 

Take  notice  that  on  May  2.  1994, 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison)  tendered  for 
filing  a  Supplenent  to  its  pending  Rate 
Schedule  in  Docket  No.  ER93-254-000, 
an  agreement  to  provide  transmission 
and  interconnection  service  to  L.-ng 
Island  Lighting  Company  (LILCG]  The 
Supplement  prov  ides  for  an  increase  in  . 
annual  revenues  under  the  Rate 
Schedule  by  a  total  of  $181,075.75  for 
transmission  service  from  $14.53  and 
$77.21  per  MW  per  day  to  $36.55  and 
$79.18  per  MW  per  day.  Con  Edison  has 
requested  that  tliis  increase  take  effect 
on  July  1, 1994. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
LILCO. 

Comment  date:  May  19, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER94-1 2 17-000] 

Take  notice  that  on  May  2, 1994, 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison)  tendered  for 
filing  a  Supplement  to  its  Rate  Schedule 
FERC  No.  51.  an  agreement  to  provide 
transmission  service  for  the  Power 
Authority  of  the  State  of  New  York  (the 
Authority).  The  Supplement  provides 
for  an  increase  in  the  monthly 
transmission  charge  from  $2.35  to  $2.41 
per  kilowatt  per  month  for  transmission 
of  power  and  energy  sold  by  the 
Authority  to  the  Long  Island  Villages  of 
Freeport.  Greenport  and  Rockville 
Centre  (the  Villages),  thus  increasing 
annual  revenues  under  the  Rate 
Schedule  by  a  total  of  $48,566.64.  Con 
Edison  has  requested  that  the  increase 
take  effect  on  July  1 ,  1994. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Authority  and  the  Villages. 

Comment  date:hAay  19, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER94-1 2 18-000] 

Take  notice  that  on  May  2,  1994. 
Consolidated  Edison  Company  of  New 
York,  Inc  (Con  Edison)  tendered  for 
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f  ling  a  Supplement  to  its  Rate  Schedule 
RERC  No.  105,  an  agreement  to  provide 
transmission  service  for  Orange  and 
F(b<:k!and  Utilities.  Inc.  (O&R).  The 
i  uppiement  provides  for  an  increase  in 
t  ije  monthly  tran.smission  charge  from 
50.87  to  $1.03  per  kiiov»att  per  month 
t  ijus  increasing  annual  revenues  under 
tip  Rate  Schedule  by  a  total  of  $192  000. 
C  on  Edison  requests  that  this  increase 
t;ife  effect  on  July  1, 1994. 

ton  Edison  states  that  a  copy  of  this 
f;  ing  has  been  served  by  mail  upon 

cAr. 

Comment  date:  May  19.  1994.  in 
a :  Mrdance  with  Standard  Paragraph  E 
a :  the  end  of  this  notice. 

IB.  Consolidated  Edison  Company  of 
New  York,  Inc. 

IDbcket  No.  ER94-1 2 19-000) 

Take  notice  that  on  May  2.  1994. 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison)  tendered  for 
filing  a  Supplement  to  Con  Edison  Rate 
Schedule  FERC  No.  94  for  transmission 
service  for  the  Long  Island  Lighting 
Company  (ULCO).  The  Rate  Schedule 
provides  for  transmission  of  power  and 
energy  from  the  New  York  Power 
Authority's  Blenheim-Gilboa  station. 
The  Supplement  provides  for  an 
increase  in  annual  revenues  under  the 
Rate  Schedule  of  $55,952.50.  Con 
Edison  has  requested  that  this  increase 
take  effect  on  July  1,  1994. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
LILCO. 

Comment  date:  May  19.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Consolidated  Edison  Company  of 
New  York,  Inc. 

Idocket  No.  ER94-1 220-0001 

Take  notice  that  on  May  2.  1994. 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison)  tendered  for 
filing  a  Supplement  to  its  Rate  Schedule 
FERC  No.  66  an  agreement  to  provide 
transmission  service  for  the  Power 
Authority  of  the  State  of  New  York  (the 
Authority).  The  Supplement  pro\'ides 
for  an  increase  in  the  monthly 
transmission  charge  from  $1.06  to  $1.12 
per  kilowatt  per  month  for  transmission 
of  power  and  energy  sold  by  the 
Authority  to  Grumman  Corporation, 
thus  increasing  annual  re%'enues  under 
the  Rate  Schedule  by  a  total  of  $7,595.28 
requested  that  the  increase  take  effect  on 
Juiv  1,  1994. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Authority. 

Comment  date:  May  19.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  inter\'ene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street. 'NE.. 
Washington,  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Coinmission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
profestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-11616  Filed  5-12-94;  8;45  ami 

BILLINQ  CODE  6717-01-P 


(Docket  No.  ER94-1 1 99,  et  at.] 

Oklahoma  Gas  and  Electric  Co.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

May  6,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Oklahoma  Gas  and  Electric  Co. 

IDotknt  No.  ER94-1 199-0001 

Take  notice  that  on  April  29.  1994, 
Oklahoma  Gas  and  Electric  Company 
(OG&E)  tendered  for  filing  a  proposed 
Letter  Agreem.ent  wdth  AES  Power.  Inc. 
(AESPI)  for  the  sale  of  capacity  and 
energy. 

Copies  of  this  filing  have  been  sent  to 
AESPI.  the  Oklahoma  Corporation 
Commission,  and  the  Arkansas  Public 
Service  Commission. 

Comment  date:  May  20.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Boston  Edison  Co. 

(Docket  No.  ER94-1 200-0001 

Take  notice  that  on  April  29.  1994, 
Boston  Edison  Company  (Edison) 
tendered  for  filing  a  Second  Extension 
Agreement  between  Edison  and  New 
England  Power  Company  (NEP)  which 
extends  until  December  31.  1994,  NEP's 
notice  of  termination  of  service  under 
Edison's  Rate  Schedule  No.  46.  Edison 
requests  that  this  Second  Extension  be 
allowed  to  become  effective  on  July  1, 
1994. 


Edison  states  that  it  has  served  the 
filing  on  NEP  and  the  Massachusetts 
Department  of  Public  Utilities. 

Comment  date:  May  20,  1094.  in 
accordance  with  Stand;jrd  Paragraph  E 
at  the  end  of  this  notice. 

3.  Northeast  Utilities  Service  Co. 

IDocket  No.  ER94 -1201-000] 

Take  notice  that  Northeast  Utilities 
Service  Company  (NUSCO),  on  April 
29. 1994.  tendered  for  filing  an 
agreement  to  provide  firm  transmission 
ser\ice  to  Long  Island  Lighting 
Company  (LILCO)  under  the  NU  Svstem 
Companies*  FERC  Electric  Service  Tariff 
No.  1. 

Comment  date:  May  20,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  tha  end  of  this  notice. 

4.  Sierra  Pacific  Power  Co. 

(Docket  No.  ER94-1 202-000) 

Take  notice  that  on  April  29.  1994. 
Sierra  Pacific  Power  Company  (Sierra) 
tendered  for  filing  pursuant  to  Section 
205  of  the  Federal  Power  Act  (the  Act) 
Eleventh  Revised  Sheet  No.  8.  Sierra 
requests  that  the  Commission  make 
effective  the  tariff  sheet  on  November  1, 
1985  which.  Sierra  states,  is  consistent 
with  and  required  by  a  June  24. 1992 
order  in  Sierra  Pacific  Power  Company, 
Docket  No.  FA89-25-000. 

Comment  date:  May  20.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Fitchburg  Gas  and  Electric  Light  Co. 

(Docket  No.  ER94-1 203-000] 

Take  notice  that  on  April  29.  1994. 
Fitchburg  Gas  and  Electric  Light 
Company  (Fitchburg)  filed  with  the 
Commission  a  service  agreement 
between  Fitchburg  and  Central  Vermont 
Public  Service  Corporation  (Central 
Vermont)  for  the  sale  of  up  to  13  M\V 
(winter  maximum  claimed  capability)  of 
capacity  and  associated  energy  from 
Fitchburg  #7.  This  is  a  service  agreement 
under  Fitchburg's  FERC  Electric  Tariff, 
Original  Volume  No.  2,  which  was 
accepted  for  filing  by  the  Commission  in 
Docket  No.  ER92-88-O00  on  September 
30,  1992.  The  capacity  rate  to  be 
charged  Central  Vermont  is  below  the 
maximum  capacity  charges  set  forth  in 
the  Tariff,  and  the  energy  rate  is  that 
established  in  the  Tariff.  Fitchburg 
requests  that  service  commence  as  of 
May  1,  1994.  A  notice  of  cancellation 
was  also  filed. 

Fitchburg  states  that  copies  of  the 
filing  were  served  on  Central  Vermont 
and  the  Massachusetts  Department  of 
Public  Utilities. 

Comment  date:  May  20,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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6.  PSI  Energy,  Inc. 

(Docket  No.  ER94-1 224-000) 

Take  notice  that  on  May  3.  1994,  PSI 
Energy,  Inc.  (PSI).  tendered  for  filing  an 
Interchange  Agreement,  dated  April  1, 
1994,  between  PSI  and  AES  Power.  Inc. 
(.\ES). 

The  Interchange  Agreement  provides 
for  the  following  service  between  PSI 
and  AES: 

1.  Exhibit  A— Power  Sales  bv  AES 

2.  Exhibit  B— Power  Sales  by  PSI 

3.  PSI  Deliver\'  of  Third  Party  Purchases 

for  AES 

PSI  and  AES  have  requested  an 
effective  date  of  April  1.  1994. 

Copies  of  the  filing  were  served  on 
AES  Power.  Inc..  Public  Utilities 
Commission  of  Ohio.  Virginia  State 
Corporation  Commission  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  May  16.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Consolidated  Edison  Company  of 
New  York,  Inc. 

IDocket  No.  ER94-1 226-000] 

Take  notice  that  on  May  3,  1994. 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison)  tendered  for 
filing  an  agreement  with  PECO  Energy 
Company  (PECO)  to  provide  for  the  sale 
of  excess  energy  and  capacity.  The 
agreement  provides  for  sales  of  excess 
energy  and  capacity  to  be  made  subject 
to  cost  based  ceiling  rates.  The  ceiling 
rate  for  energy  that  Con  Edison  sells  is 
110  percent  of  the  highest  incremental 
energy  cost  on  Con  Edison's  system  and 
the  ceiling  rate  for  capacity  that  Con 
Edison  sells  is  $26.00  per  megawatt 
hour. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
PECO. 

Comment  date:  May  20.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  94-11617  Filed  5-12-94;  8:45  am] 

BILLING  CODE  6717-01-P 


[Project  No.  2561-003,  Missouri] 

Sho-Me  Power  Corp.;  Availability  of 
Final  Environmental  Assessment 

May  9.  1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486.  52  FR  47897).  the  Offic^of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  license  for  the 
existing  Niangua  Hydroelectric  Project, 
located  on  the  Niangua  River  in  Camden 
County.  Missouri  near  the  city  of 
Camdenton.  and  has  prepared  a  Final 
Environmental  Assessment  (EA)  for  the 
project.  In  the  EA,  the  Commission's 
staff  has  analyzed  the  existing  and 
potential  future  environmental  impacts 
of  the  project  and  has  concluded  that 
approval  of  the  project,  with  appropriate 
environmental  protective  or 
enhancement  measures,  would  not 
constitute  a  major  federal  action  that 
would  significantly  affect  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104.  of  the  Commission's  offices 
at  941  North  Capitol  Street.  NE., 
Washington.  EX:  20426. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  94-11618  Filed  5-12-94;  8:45  am| 

BILUNG  CODE  CTIT-OI-M 


[Docket  No.  PL94-1-000] 

Interstate  Natural  Gas  Pipeline  Gas 
Supply  Realignment  Costs;  Notice  of 
Change  in  Time  of  Public  Conference 

May  9.  1994. 

Take  notice  that  the  public  conference 
scheduled  for  May  26. 1994.  will  begin 
at  11  a.m.  instead  of  10  a.m.' 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-11683  Filed  5-12-94;  8:45  am| 

BILUNG  CODE  e717-01-M 


'  Notice  of  Public  Conference  issued  March  30. 
1994  (59  FR  16198.  April  6.  1994). 


[Docket  No.  CP94-389-000,  et  a!.] 

Entre  Energy  Corp.,  et  al.;  Natural  Gas 
Certificate  Filings 

May  6. 1994 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Entre  Energy  Corp. 

IDocket  No.  CP94-389-O00J 

Take  notice  that  on  April  28,  1994, 
Entre  Energy  Corporation  (Entre),  909 
Fannin,  suite  1095,  Houston,  Texas 
77010,  filed  in  Docket  No.  CP94-389- 
000,  an  application  pursuant  to  sections 
7(c)  and  7(b)  of  the  Natural  Gas  Act 
(NGA)  and  subparts  A  and  F  cf  part  157 
and  subparts  G  and  J  of  part  284  of  the 
Commission's  Regulations. 

Under  subpart  A  of  part  157,  Entre 
seeks  a  certificate  of  public  convenience 
and  necessity  authorizing: 

(i)  The  conversion  of  an  existing 
natural  gas  producing  field  to  an 
interstate  natural  gas  storage  field; 

(ii)  The  construction,  installation  and 
operation  of  the  necessary  facilities  to 
place  the  natural  gas  storage  field  into 
service; 

(iii)  The  right  to  provide  firm  and 
interruptible  storage  services  at  market- 
based  rates;  and. 

(iv)  Pre-granted  abandonment 
authority  for  the  field  and  the  facilities 
upon  termination  of  the  storage 
contracts. 

Under  subpart  F  of  part  157  and 
subparts  G  and  J  of  part  284. 
respectively,  Entre  also  seeks  the 
following  to  carry  out  its  proposal: 

(a)  A  Blanket  Certificate  under 
sections  7(c)  and  7(b)  of  the  NGA  for 
certain  interstate  natural  gas  facilities 
transactions  described  in  subpart  F  of 
part  157; 

(b)  A  Blanket  Certificate  under 
sections  7(c)  and  7(b)  of  the  NGA  for 
certain  interstate  natural  gas  storage  and 
transportation  activities  described  in 
subpart  G  of  part  284;  and, 

(c)  A  Blanket  Certificate  under 
sections  7(c)  and  7(b)  of  the  NGA,  as 
described  in  subpart  J  of  part  284,  to  sell 
about  7.5  Bcf  of  natural  gas  that  Entre 
plans  to  inject  to  test  the  storage 
reservoir. 

Entre  states  that  it  is  a  Delaware 
corporation  and  a  wholly-owTied 
subsidiary  of  Entre  Holdings  Company, 
an  independent  producer  of  natural  gas. 
Entre  states  that  its  propose  is  to 
develop,  construct  and  operate  the  first 
underground  natural  gas  storage  facility 
to  be  located  entirely  offshore.  The 
proposed  storage  reservoir  is  located  in 
the  Chandeleur  Area.  Block  29  field,  of 
the  Federal  OCS — Offshore  Louisiana. 
The  proposed  interstate  storage  facility 


wjould  be  connected  to  the  interstate 
pipeline  facilities  of  Texas  Eastern 
Transmission  Corporation  (Texas 
Eistem).  Specifically,  Entre  proposes  to 
connect  into  Texas  Eastern's  24-inch 
pipeline  in  the  Main  Pass  Area,  Block 
92. 

Entre  filed  a  pro  forma  tariff  which 
ccnfains  rate  schedules  for  firm  storage 
seirvice,  inferruptible  storage  service,  a 
Scales  service  and  general  terms  and 
conditions.  Entre  states  that  the  storage 
sefrvices  will  be  provided  on  an  open 
aqcess  basis  and  will  confirm  to  Order 
N<).  636,  ft  al.  Entre  further  states  that 
it  [will  hold  an  open  season  for  the 
storage  capacity  which  is  proposed  to 
bejgin  on  July  1,  1994  and  continue  for 
45(  days.  In  addition,  Entre  proposes  to 
mbke  sales  of  approximately  7.5  Bcf  of 
gas  that  it  anticipates  injecting  into  the 
storage  reservoir  during  the  testing 
phase. 

Bntre  states  that  it  is  currently 
plbnning  to  operate  this  proposed 
storage  facility  with  a  total  working  gas 
capacity  of  25.6  Bcf.  Entre  says  that  the 
storage  field  will  be  designed  to  provide 
firlst  day  withdrawal  service  of  300,000 
Mtf  per  day  and  193,000  Mcf  per  day 
withdrawal  service  at  the  end  of  the 
expected  105-day  withdrawal  period. 
Entre  further  says  that  if  enough  interest 
isjgenerated  during  its  open  season,  it 
will  seek  authorization  from  the 
Commission  to  increase  the  size  of  the 
stcjrage  project  to  41  Bcf  of  working  gas 
capacity. 

Entre  states  that  facilities  associated 
wijth  the  proposed  25.6  Bcf  storage 
prbjoct  will  consist  of  a  6.5-mile,  16- 
in^h  diameter  pipeline  connected  to 
Te.<as  Eastern,  7  injectionywithdrawal 
wdlls,  compression  of  about  12,000 
hci-sepower  and  appurtenant  facilities. 
Enkre  says  that  if  it  elects  to  pursue  the 
41JBcf  storage  project,  it  will  propose  to 
increase  the  size  of  16-inch  diameter 
pipeline  to  24  inches  and  will  increase 
total  compression  to  21,400  horsepower. 

Entre  has  proposed  market-based  rates 
for  ell  of  its  services.  Entre  maintains 
that  it  lacks  market  power  for  the 
pr(j)posed  storage  services  and  that 
granting  it  the  authority  to  utilize 
market-based  rates  would  be  consistent 
with  Commission  action  in  other  cases. 
However.  Entre  does  propose  to  retain 
2.^  percent  of  injected  volumes  as  a  fuel 
reimbursement.  Entre  also  proposes  to 
add  the  Annual  Charge  Adjustment  to 
the  negotiated  base  rate  of  its  various 
proposed  charges. 

Ertre  says  that  the  construction  of 
storege-reldted  facilities  is  scheduled  to 
commence  later  in  1994.  Therefore, 
Entre  requests  that  the  Commission 
expedite  the  processing  of  this 
application  and  grant  tlie  requested 
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authorization  by  July  29,  1994.  to  permit 
the  commencement  of  service  during 
the  1994-1995  heating  season. 

Comment  date:  May  27.  1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Appalachian  Gas  Sales,  Inc.  v. 
Columbia  Gulf  Transmission  Co. 

IDocket  No.  CP94-159-000] 

Take  notice  that  on  May  2,  1994, 
Appalachian  Gas  Sales.  Inc.  (AGS).  333 
N.  Fairfax  Street,  Suite  300.  Alexandria. 
Va.  22314.  filed  in  Docket  No.  CP94- 
459-000  a  complaint  pursuant  to  Rule 
206  of  the  Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure  against  Columbia  Gulf 
Transmission  Company  (Columbia 
Gulf).  AGS  states  that  Columbia  Gulf 
has  unduly  discriminated  against  them 
by  erroneously  allocating  their  gas  to  a 
third  party,  Centran  Corporation,  which 
filed  for  bankruptcy  on  1/2/93.  In 
addition,  AGS  claims  that  Columbia 
Gulfs  refiLsal  to  remedy  the 
misallocation  creates  an  undue 
preference  in  their  favor,  all  as  more 
fully  set  forth  in  the  complaint  which  is 
on  file  with  the  Commission  and  open 
to  public  inspection. 

The  interruptible  transportation 
service  that  Columbia  Gulf  performs  for 
AGS  is  provided  under  Columbia  Gulfs 
blanket  certificate  pursuant  to  part  284 
of  the  Commission's  Regulations.  AGS 
states  that  the  Commission,  pursuant  to 
its  authority  under  Sections  4  and  5  of 
the  Natural  Gas  Act  (NGA).  should 
direct  Columbia  Gulf  to  remedy  the 
discrimination  prejudice,  and 
preference  against  AGS. 

Specifically  AGS  claims  that 
Columbia  Gulfs  arbitrary  allocation  of 
gas  on  a  pro  rata  basis  between  two 
shippers  at  a  receipt  point  was  not 
authorized  in  its  tariff.  AGS  states  that 
Columbia  Gulf  refused  to  accept  a  good 
faith  realloi.iition  request,  tendered 
outside  the  time  period  provided  under 
section  6(b)(3)  of  Rate  Schedule  ITS-1. 
while  granting  out-of-time  reallocation 
requests  for  o'.hor  shippers.  AGS 
requests  that  the  Commission  order 
Columbia  Gulf  to  reallocate  all  volumes 
of  gas  delivtred  for  AGS's  account 
during  October  1992.  AGS  claims  that 
Columbia  Gulf  has  provided  itself  with 
a  preference  at  AGS's  expense  by 
arbitrarily  allocating  AGS's  gas  to  a 
third  party  in  order  to  reduce  its 
exposure  as  on  unsecured  creditor  in  the 
Centran  Corporation  bankruptcy. 

Comment  date:  June  6. 1994.  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 


3.  Koch  Gateway  Pipeline  Co. 

[Docket  No.  CP94-525-0001 

Take  notice  that  on  May  4.  1994.  Koch 
Gateway  Pipeline  Company  (Koch 
Gateway).  P.O.  Box  1478.  Houston. 
Texas  77251-1478,  filed  in  Docket  No. 
CP94-525-O00  a  request  pursuant  to       » 
§§  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211)  for  authorization  to  seek 
certificate  authority  for  facilities 
previously  constructed  under  section 
311(a)  of  the  Natural  Gas  Policy  Act  and 
§  284.3(c)  of  the  Commission's 
Regulations  under  Koch  Gateway's 
blanket  certificate  issued  in  Docket  No. 
CP82-430-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Koch  Gateway  states  that  the 
proposed  certification  of  facilities  will 
enable  Koch  Gateway  to  provide 
transportation  services  under  its  blanket 
transportation  certificate  through  two 
six-inch  taps  and  meter  station 
constructed  in  Harrison  County.  Texas. 
Koch  Gateway  also  states  that  it  will 
operate  the  proposed  facilities  in 
compliance  with  18  C.F.R..  Part  157. 
Subpart  F,  and  that  it  has  sufficient 
capacity  to  render  the  proposed  service 
without  detriment  or  disadvantage  to  its 
other  existing  customers. 

Comment  date:  June  20. 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (IH  CFR  157.10).  All  protests 
filed  with  Lhe  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  ser\e  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
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Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
IFK  Doc.  94-11619  Filed  5-12-94;  8:45  ami 

BILLING  CODE  6717-01-P 

[Docket  No.  ER94-1181-000] 

C.C.  Pace  Energy  Services;  Notice  of 
Filing 

May  9. 1994. 

Take  notice  that  on  April  25, 1994, 
C.C.  Pace  Energy  Services,  a  Division  of 
C.C.  Pace  Resources,  Inc.  ("Pace"), 
tendered  for  filing  a  request  to  the 
Commission  that  the  Commission:  (1) 
Accept  Pace's  F.E.R.C.  Electric  Rate 
Schedule  No.  1  to  be  effective  as  of  the 
date  of  filing  thereof;  (2)  grant  blanket 
authorization  for  Pace  to  make 
wholesale  sales  of  electric  power  in 
interstate  commerce  at  rates  to  be 
negotiated  with  the  purchaser;  (3) 
disclaim  jurisdiction  over  transactions 
w  herein  Pace  serves  as  a  broker;  (4) 
waive  the  cost  of  service  filing 
requirements  of  18  CFR  35.12;  and  (5) 


grant  such  other  waivers  and 
authorizations  as  have  been  granted  to 
other  power  marketers,  with  the 
exceptions  noted  in  Pace's  application. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  23.  1994.  Protests  will  be 
considered  by  the  Commission  in 
letermining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-11620  Filed  5-12-94:  8:45  am] 

BILLING  CODE  6717-01-P 


[Docket  No.  ER94-1 187-000] 

Mid-Continent  Area  Power  Pool;  Notice 
of  Filing 

May  9.  1994. 

Take  notice  that  on  April  25,  1994, 
Mid-Continent  Area  Power  Pool  (MAPP) 
tendered  for  filing  an  amendment  to  the 
Mid-Continent  Area  Power  Pool 
Agreement.  The  amendment  reflects  the 
transfer  of  memberships  in  MAPP  from 
Iowa  Electric  Light  and  Power  Company 
and  Iowa  Southern  Utilities  Company  to 
lES  Utilities  Inc.,  the  corporation  that 
resulted  from  the  merger  of  Iowa 
Southern  Utilities  Company  into  Iowa 
Electric  Light  and  Power  Company 
utilities. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  cf  the  Commission's  Rules  of 
Practice  aid  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  23, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  part 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  94-11621  Filed  5-12-94;  8:45  ami 

BILUNG  CODE  671 7-01 -M 


[Docket  No.  CP94-523-000] 

Natural  Gas  Pipeline  Company  of 
America,  Florida  Gas  Transmission 
Company;  Application 

May  9. 1994. 

Take  notice  that  on  May  4.  1994, 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street, 
Lombard.  Illinois.  60148  and  Florida 
Gas  Transmission  Company  (Florida 
Gas),  1400  Smith  Street,  Houston, 
Texas,  77002  filed  in  Docket  No.  CP94- 
523-000  an  application  pursuant  to 
section  7(b)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  permission  and  approval  to  abandon 
an  exchange  service,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Natural  and  Florida  Gas  state  that 
pursuant  to  a  gas  exchange  agreement 
dated  May  5,  1976  (Agreement),  as 
amended,  that  Natural  and  Florida  Gas 
exchanged  up  to  2.000  Mcf  of  natural 
gas  per  day  in  Nueces  County.  Texas  on 
a  thermally  equivalent,  interruptible 
basis.  Natural  and  Florida  Gas  perform 
the  no-fee  exchange  under  their  F'ERC 
Gas  Tariffs.  Rate  Schedules  X-34  and  E- 
15.  pursuant  to  authorization  granted  in 
Docket  Nos.  CP73-1  and  CP73-2. 
respectively  (48  FPC  874). 

Natural  and  Florida  Gas  state  that  by 
letter  agreement  dated  August  20.  1993. 
they  have  agreed  to  terminate  the 
Agreement  effective  December  1.  1993. 
Natural  and  Florida  Gas  state  that  no 
facilities  are  to  be  abandoned  herein. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  31, 
1994.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
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motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
is  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Natural  and  Florida  Gas 
to  appear  or  be  represented  at  the 
hearing. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  94-11622  Filed  5-12-94;  8:45  am] 

BIIUNG  CODE  t717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Acid  Rain  Division 
[FRL-4884-71 

Acid  Rain  Provisions 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  EPA  has  prepared  guidance  to 
help  determine  if  the  Acid  Rain  Program 
SO2  requirements  apply  to  specific 
steam  and  electric  generating  units.  This 
guidance  is  of  particular  use  to  owners 
and  operators  of  electric  generating 
units  who  are  unsure  as  to  whether  their 
units  are  affected  by  the  Acid  Rain 
Program  SO2  requirements. 
ADDRESSES:  Copies  of  the  guidance, 
entitled  "Do  the  Acid  Rain  SO2 
Regulations  Apply  to  You?,"  are 
available  upon  request  by  calling  the 
Acid  Rain  Hotline  at  (202)  233-9620  or 
by  writing  to: 

U.S.  Environmental  Protection  Agency. 
Acid  Rain  Division  6204J,  Attn: 
Applicability  Guidance,  401  M  Street, 
SVV.,  Washington,  DC  20460 
The  following  groups  have  copies 
available  to  their  members:  American 
Public  Power  Association,  contact  Larry 


Mansueti;  American  Forest  Products, 
contact  Rob  Kaufmann;  Council  of 
Industrial  Boiler  Owners,  contact  Bill 
Marx;  Chemical  Manufacturers 
Association,  contact  Nancy  Cookson; 
Edison  Electric  Institute,  contact  John 
Kinsman;  Electric  Consumers  Resource 
Council,  contact  John  Hughes;  Electric 
Generation  Association,  contact  Julie 
Blankenship;  Large  Public  Power 
Council,  contact  Stephen  Fotis;  National 
Coal  Association,  contact  Jerry 
Karaganis;  National  Independent  Energy 
Producers,  contact  Janet  Besser; 
National  Rural  Electric  Cooperative 
Assoc,  contact  Ray  Cronmiller. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Barylski,  Acid  Rain  Division,  at 
the  above  address;  telephone  (202)  233- 
9074. 

SUPPLEMENTARY  INFORMATION:  EPA's 
Acid  Rain  Program  was  established  by 
Title  IV  of  the  Clean  Air  Act 
Amendments  of  1990  (CAAA)  to  reduce 
acid  rain  in  the  continental  United 
States.  The  Acid  Rain  Program  will 
achieve  a  50  percent  reduction  in  sulfur 
dioxide  (SO2)  emissions  from  utility 
units.  The  SO2  reduction  program  is  a 
flexible  market-based  approach  to 
environmental  management.  As  part  of 
this  approach,  EPA  allocates 
"allowances"  to  affected  utility  units. 
Each  allowance  is  a  limited 
authorization  to  emit  up  to  one  ton  of 
SO:.  At  the  end  of  each  calendar  year, 
each  unit  must  hold  allowances  in  an 
amount  equal  to  or  greater  than  its  SO2 
emissions  for  the  year.  Allowances  may 
be  bought,  sold,  or  transferred  between 
utilities  and  other  interested  parties. 
Those  utility  units  whose  annual 
emissions  are  likely  to  exceed  their 
allocation  of  allowances  may  either 
install  pollution  control  technologies  or 
switch  to  cleaner  fuels  to  reduce  SO2 
emissions,  or  buy  additional 
allowances. 

The  Acid  Rain  Program  SO2 
requirements  potentially  affect  any 
device  that  combusts  fossil  fuel  and 
supplies  electricity  for  sale  or  serves  an 
electrical  generating  device  that 
supplies  electricity  for  sale.  Thus,  units 
owned  or  operated  by  industrial  or 
commercial  entities  may  be  affected.  To 
ensure  adequate  notice  to  all  potentially 
affected  units,  EPA  has  chosen  to 
provide  this  notice  of  availability  of  the 
Acid  Rain  applicability  guidance. 

The  guidance,  "Do  the  Acid  Rain  SO2 
Regulations  Apply  to  You?",  provides 
information  regarding  what  makes  a 
unit  potentially  affected,  what  types  of 
units  may  be  exempted  from  Acid  Rain 
Program  requirements,  and  what  types 
of  units  are  not  affected  by  the  Acid 
Rain  Program  requirements.  The 


document  also  outlines  how  the  owner 
or  operator  of  a  unit  may  request  a 
determination  of  applicability  from 
EPA.  If  a  unit  is  affected  by  the  Acid 
Rain  Program  SO2  requirements,  the 
document  outlines  the  requirements  and 
compliance  dates.  The  document  does 
not  address  the  Acid  Rain  Program 
(Title  IV)  NO,  requirements  or  NO.  or 
SO2  control  requirements  under  other 
State  or  Federal  programs. 

Dated:  May  6,  1994. 
Brian  J.  McLean,  Director, 
Acid  Rain  Division. 
(FR  Doc.  94-11693  Filed  5-12-94;  8:45  am] 

BILLING  CODE  ft560-«0-P 


[FRL-4884-3J 

Acid  Rain  Program:  Notice  of  Final 
Retired  Unit  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  retired  unit 
exemptions. 


summary:  The  U.S.  Environmental 
Protection  Agency  is  issuing  five-year 
retired  unit  exemptions,  according  to 
the  Acid  Rain  Program  regulations  (40 
CFR  part  72),  to  the  following  11  utility 
units  in  Ohio:  Acme  units  9,  11,  13,  14, 
15,  91,  and  92;  Avon  Lake  unit  11;  and 
Poston  units  1,  2,  and  3. 

FOR  FURTHER  INFORMATION  CONTACT: 
Allan  Batka  at  (312)  886-9653.  EPA 
Region  5  (A-18J),  Ralph  H.  Metcalfe 
Bldg.,  77  West  Jackson  Blvd..  Chicago, 
IL  60604. 

Dated:  May  4.  1994. 
Brian  McLean, 

Director.  Acid  Rain  Division.  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

IFR  Doc.  94-11694  Filed  5-12-94;  8:45  am] 

BILLING  CODE  6S60-6&-F 


[ER-fRL-4711-<J] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  April  25, 1994  through  April 
29,  1994  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  the 
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Federal  Register  dated  April  8, 1994  (59 
PR  16807). 

I3raft  EISs 

EPP  \'o.  D-AFS-J65215-MT  Rating 
EC2.  Elk  Creek  Land  Exchange  and 
Granting  an  Easement  to  Plum  Creek. 
Implementation.  Flathead  National 
Forest,  Swan  Lake  Ranger  District.  MT. 

Summary:  EPA  expressed 
environmental  concerns  about  adverse 
impacts  which  may  occur  on  the  Forest 
Serv  ice  land  to  be  given  to  the  Plum 
Creek  Timber  Company  (i.e.,  wildlife 
habitat,  old  growth,  visual,  fisheries 
impacts).  EPA  also  expressed  concerns 
about  the  uncertainty  of  future  activities 
(i.e.,  subdivision  development,  oil  and 
gas  leasing,  and  mining)  on  the 
exchanged  parcels.  EPA  recommended 
that  the  Forest  Service  require  a 
conservation  easement  prohibiting 
future  subdivision  development  on  the 
Forest  Service  land  to  be  given  to  Plum 
Creek  Timber  Company. 

ERPNo.  D-AFS-I65216-UT  Fating 
LOt,  Pacer  Timber  Harvest  and  Timber 
Sale,  Implementation.  Dixie  National 
.,  Forest.  E.scalante  Ranger  District. 
Garfield  County.  LT. 

Summary:  EPA  had  no  objections  to 
the  proposed  action 

ERPNo.  D-BIA-P9020-SD Rating 
ECl,  Crow  Creek  Dam  Project.  Crow 
Creek  Dam  and  Reser\'oir  (Lake 
Bedashosha)  Improvements.  Crow  Creek 
Indian  Reservation,  near  Fort 
Thompson.  Buffalo  County.  SD. 

Summary:  EPA  expressed 
environmental  concerns  with  sediment 
impacts  which  should  be  avoided  to 
fully  protect  the  environment  and 
which  may  require  changes  to 
alternatives  or  mitigation  measures. 

ERP  \'o.  D-BL\1-f02029-\VY  Rating 
EC2.  Enron  Burly  Field  Oil  and  Gas 
Leasing.  Permit  to  Drill,  Temporar>-  Use 
Permits,  COE  Section  404  Permit  and 
Right-of-VVay  Grants.  Pinedale  Re.source 
Area,  Sublette  County.  VVY. 

Summary:  EPA  had  environmental 
concerns  based  on  potential  impacts  to 
groundwater  quality,  which  should  be 
avoided  in  order  to  fully  protect  its  high 
quality. 

ERP  No.  D-BLM-UiOWO-lD  Rating 
EC2.  Twin  Falls  County  Solid  Waste 
Landfill  Facility  Construction  and 
Operation.  Land  Acquisition.  Twin  Falls 
County.  ID. 

Summary:  EPA  had  environmental 
concerns  that  BLM  had  not 
demonstrated  that  the  land  transfer  and 
subsequent  solid  waste  facility  will 
result  in  no  adverse  consequences  to 
ground  water,  surface  water,  and  air 
quality.  EPA  requested  additional 
information  about  how  hazardous  wa.ste 
in  the  waste  stream  will  be  handled. 


how  leachate  and  surface  runoff  will  be 
disposed,  the  liner  system  and  how  it 
will  be  installed,  the  landfill  gas 
collection  and  di.sposal  system,  and 
future  implementation  and  operation  of 
the  facility. 

Final  EISs 

ERPNo.  F-AFS-f65205-MT.  Upper 
Sunday  Timber  Sales.  Harvest  Timber. 
Implementation.  Kootenai  National 
Forest,  Fortine  Ranger  District,  Flathead 
County.  MT. 

Summary:  EPA  had  no  concerns  but 
recommended  that  the  sediment  regime 
model  be  tested. 

Regulations 

ERPNo.  R-NRC-A09818-00.  10  CFR 
part  71.  Petition  for  Regulations 
Governing  Packaging  and 
Tran.sportation  of  Radioactive  Materials. 
•Docket  No.  PR.M-71-11,  FR  59.8143. 

Summon';  Review  of  the  Regulation 
has  been  completed  and  the  project 
found  to  be  satisfactory.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

Dated:  May  9.  1994. 
Marshall  Cain, 

Senior  Legal  Advisor.  Off  ice  of  Federal 

Activities. 

jFK  Doc.  94-11603  Filed  5-12-94;  8:45  am) 

BILLING  CODE  6560^60-0 


[ER-FRL-4711-2] 


Environmental  Impact  Statements; 
Availability 

RESPONSIBLE  AGENCY:  Office  of  Federal 
Activities.  General  Inform.ation  (202) 
2G0-5076  or  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  May  2.  1994  through 
May  6.  1994  Pursuant  to  40  CFR  1506.9. 
FISNo.  9-i0166.  FINAL  EIS.  SCS.  KS. 
Upper  Delaware  River  and  Tributaries 
Watershed  Plan.  Flood  Prevention 
and  Watershed  Protection.  Funding, 
COE  Set  tion  404  and  NPDES  Permits, 
Atchison,  Brown.  Jackson  and 
Nemaha  Counties.  KS.  Due:  June  13, 
1994.  Contact:  James  N.  Habiger  (913) 
H23-4565. 
EIS  No.  940167.  FINAL  EIS.  AFS.  AK. 
Main  Bay  Salmon  Hatcher>' 
Expansion.  Implementation,  Special- 
Use-Permit  and  COE  Section  404 
Permit,  Prince  William  Sound. 
Chugach  National  Forest,  Glacier 
Ranger  District,  AK,  Due:  June  13. 
1994.  Contact:  Ken  Rice  (907)  271- 
2751. 
EIS  No.  940168.  FIN.M  EIS.  SEW.  \\T. 
ID.  MT.  Gray  Wolves  (Canis  Lupus) 
Reintroduction  into  the  Yellowstone 
National  Park  and  Central  Idaho. 


Implementation,  MT.  WY  and  ID. 
Due:  June  13.  1994.  Contact:  Ed  Bangs 
(406) 449-5202. 

EIS  No.  940169.  DRAFT  EIS.  MMS.  TX. 
AL.  LA.  MS.  1995  Central  and  Western 
Gulf  of  Mexico  Outer  Continental 
Shelf  (OCS)  Oil  and  Gas  Sales  152 
(April  1995)  and  155  (.August  1995). 
Lease  Offering.  Offshore  Marine 
Environment  and  coastal  counties. 
AL,  MS,  L\  and  TX,  Due:  June  27, 
1994,  Contact;  Richard  H.  Miller  (70.3) 
787-1665. 

EIS  No.  940170.  FINAL  EIS,  FHW.  IVA. 
WA-522  Transportation 
Improvements,  WA-9  near 
Woodinvilje  to  WA-2  in  Monroe, 
Funding,  U.S.  CGD  Permit  and 
Section  10  and  404  Permits, 
Snohomish  River  Bridge,  Snohomish 
County.  \VA.  Due:  June  13. 1994. 
Contact:  Barr>'  F.  Morehead  (206) 
753-2120. 

EIS  No.  940171,  FINAL  EIS.  FmV.  IVI. 
VVI-TH-29  Improvement,  from 
Chippewa  Falls  to  Abbotsford  and 
Marathon  City  in  Martin  Lane. 
Funding  and  Possible  COE  404 
Permit,  Clark  and  Marathon  Counties. 
WI,  Due:  June  13,  1994,  Contact: 
Thomas  J.  Fudaly  (608)  264-5940. 

EIS  No.  940172.  DRAFT  EIS.  COE.  CO. 
Central  City  Water  Development 
Project,  Implementation.  North  Clear 
Creek  Basin.  COE  Section  404  Permit. 
Right-of-Way  Grant  and  Special-Use- 
Permit.  CO.  Due:  June  30,  1994. 
Contact:  Richard  Gorton  (402)  221- 
4598. 

EIS  No.  940173.  DRAFT  EIS,  BLM. 
Rangeland  Reform  1994  Program. 
Implementation.  Land  Acquisition 
and  Permits  Approval.  Due:  August 
11.  1994.  Contact:  Jim  Fox  (202)  452- 
7740. 

Dated:  May  9. 1994. 

Marshall  Cain, 

Srr.inr  l.egal  Advisor.  Office  of  Federal 
Activities. 

IfK  Di>c.  M4-l]b05  Filed  5M2-94;  8:45  am) 

BILLING  COD€  6J6&-60-U 


[FR  1-4884-5] 

M.A.  Norden  Company  Site,  AL; 
Request  for  Amendment  to  June  15, 
19S4,  Clean  Water  Act  section  404(c) 
Final  Determination 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Notice  of  request  for 
amendment  of  Section  404(<:)  final 
determination  and  request  for  comment. 

SUMMARY:  Notice  is  hereby  given  that 
MA.  Norden  Company  has  petitioned 
the  Environmental  Protection  Agency 
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(EPA)  for  reconsideration  of  the  total 
site  prohibition  identined  in  EPA's  June 
15,  1984,  Final  Determination 
concerning  the  Norden  site  in  Mobile. 
Apabama  pursuant  to  section  404(c)  of 
the  Clean  Water  Act  (CVVA).  M.A. 
Norden  has  requested  this  amendment 
a!  B  prerequisite  to  seeking  CWA 
authorization  to  discharge  dredged  or 
fi  1  material  into  wetlands  to  construct 
a  road  across  the  restricted  section 
4C)4(c)  area  in  order  to  provide  access  to 
aiji  adjacent  parcel  of  upland  property- 

EPA  is  requesting  comments  on  M.A. 
Niarden's  proposal  for  reconsideration  of 
the  Final  Determination's  total  site 
prohibition.  In  particular,  EPA  is 
interested  in  determining  whether 
discharges  associated  with  the  proposed 
road  construction  will  result  in 
uhncceptable  adverse  effects  under 
section  404(c). 

DATES:  Written  comments  concerning 
this  request  for  amendment  must  be 
submitted  to  EPA  on  or  before  June  13, 
1^94. 

ADDRESSES:  Copies  of  the  request  and 
supporting  documentation  are  available 
for  public  inspection  upon  request  at 
the  following  location:  U.S. 
Environmental  Protection  Agency, 
njrrice  of  Wetlands,  Oceans,  and 
\\|atersheds  Wetlands  Divi.sion,  499 
South  Capitol  Street  SW.,  Fairchiid 
Diiilding,  room  723,  Washington,  DC 
2(1009. 

Comments  must  be  submitted  in 
writing  to:  Joseph  P.  DaVia.  Acting 
Chief,  Elevated  Cases  Section,  Mail 
Code  (4502F),  U.S.  EPA,  401  M  Street 
S>V.,  Washington.  DC  20460.  Written 
comments  may  also  be  sent  by  facsimile 
tO]  Mr.  DaVia  at  (202)  2fiO-7.'54'6. 
FOR  FURTHER  INFORMATION  CONTACT: 
Specific  details  are  available  from  Paul 
M|inkin  (EPA)  at  (202)  200-1901. 
SUPPLEMENTARY  INFORMATION:  Section 
4(|i4(c)  of  the  Clean  Water  Act  authorizes 
EPA  to  restrict  or  prohibit  the  use  of  an 
area  as  a  dispo.sal  site  for  dredged  or  fill 
mpjterial  if  the  discharge  will  have 
uihnccepfable  adverse  effects  on 
municipal  water  supplies,  shellfish  beds 
ai  a  fishery  areas  (including  spawning 
ar  a  breeding  areas),  wildlife,  or 
rejta-eational  areas.  Prior  to  making  such 
a  determination,  the  Administrator  of 
EPA  consults  with  the  Chief  of 
Engineers  and  the  applicant/landowner. 
In  the  case  of  the  Norden  Company  site, 
such  consultations  did  not  resolve 
EPA's  concerns  over  the  originally 
planned  use  of  the  site  and  on  June  1.5, 
1<)84.  EPA  issued  a  Final  Determination 
prohibiting  the  discharge  of  dredged  or 
fill  materials  into  the  site. 

The  Final  Determination  described 
thb  then  proposed  project,  the  ecological 


values  associated  with  the  site,  project 
alternatives,  and  the  efforts  made  to 
reach  a  mutually  agreeable  resolution. 
Based  on  the  record  it  had  compiled, 
EPA  determined  that  "the  discharge  of 
the  fill  materials  into  the  site  proposed 
by  the  M.A.  Norden  Company  ("the 
Norden  site")  would  have  an 
unacceptable  adverse  effect  on  shellfish 
beds  and  fishery  areas  and  wildlife 
areas"  and  prohibited  the  use  of  the  area 
for  specification  as  a  disposal  site.  This 
prohibition  prevented  the  future 
disposal  of  any  dredged  or  fill  material 
at  the  entire  25  acre  site. 

On  October  5, 1992,  M.A.  Norden 
Company  (Norden  Company)  formally 
applied  to  the  U.S.  Environmental 
Protection  Agency  (EPA)  for 
reconsideration  of  the  June  15,  1984 
Final  Determination  for  the  Norden 
Company  site  in  Mobile,  Alabama 
pursuant  to  section  404(c)  of  the  Clean 
Water  Act  to  accommodate  a  scaled 
down  proposal.  Additional  information 
supporting  this  request  was  received  by 
EPA  on  August  5. 1993.  EPA  made  visits 
to  the  Norden  Company  site  in  February 
1992  and  September  1993.  As  more'  . 
fully  described  below,  Norden  Company 
has  proposed  to  discharge  9.300  cubic 
yards  of  dredged  or  fill  material  into 
approximately  1.5  acres  of  wetlands  on 
the  section  404(c)  restricted  site  in  order 
to  construct  a  roadway  to  provide  access 
to  an  adjacent  upland  site.  This  new 
proposal  would  reduce  the  direct 
impacts  of  the  original  proposal  from  25 
acres  of  wetlands  filled  to 
approximately  1.5  acres  filled. 

The  June  15,  1984  Norden  Final 
Determination  restricts  the  use  of  the 
entire  25  acre  Norden  Company  site  for 
any  discharges  of  dredged  or  fill 
material.  Therefore,  implementing  this 
new  proposal  would  require  that  EPA 
amend  the  1984  Final  Determination.  If 
EPA.  upon  consideration  of  the  original 
administrative  record,  the  new  proposal, 
supporting  documentation,  and  any 
public  comments,  determines  that  such 
amendment  is  appropriate,  a  section  404 
permit  i.ssued  by  the  Corps  of  Engineers 
would  still  be  necessary  before 
discharges  associated  with  the  access 
road  could  proceed.  Norden  Company 
would  have  to  follow  the  standard 
permitting  process  for  that  approval. 
That  process  provides  an  additional 
opportunity  for  public  notice  and 
comment. 

Proposed  Activities 

Norden  Company  has  submitted  a 
detailed  description  of  the  proposed 
project.  The  project  description  below  is 
based  on  these  Norden  Company 
submissions  and  may  be  further  revised 
in  the  section  404  permit  application 


review  process.  The  proposal  is  to 
extend  an  existing  abandoned  railway 
spur  across  the  site  as  a  vehicular 
roadway  for  use  by  heavy  truck 
(container)  traffic  from  the  Port  of 
Mobile  facilities  to  a  storage  area  on  the 
upland.  The  existing  railway  spur  is  30 
feet  wide  and  900  feet  long.  It  would  be 
widened  and  extended,  at  a  slight  angle, 
approximately  600  feet  across  the 
wetlands  and  drainage  canal  to  reach  an 
upland  area.  Approximately  9,300  cubic 
yards  of  sand  material  on  geotechtile 
fabric  will  be  placed  in  the  wetlands  for 
roadbed  fill.  The  typical  road  section 
will  be  36  feet  wide  at  the  top  and  60 
feet  wide  at  the  base  with  3:1  side 
slopes.  Silt  screens  will  be  erected  and 
the  side  slopes  will  be  seeded  and 
mulched  to  prevent  erosion  and 
sedimentation  of  the  adjacent  waters 
and  wetlands.  Four  concrete  culverts 
(three  24  inch  diameter  culverts  and  one 
36  inch  diameter  culvert)  will  be  plaf;ed 
through  the  fill,  underneath  the 
roadway  to  allow  for  exchange  of  water 
between  the  divided  portions  of  the 
wetland.  A  box  culvert  will  be  placed  in 
the  existing  drainage  canal  to  allow  for 
unobstructed  flow.  Mitigation  for 
project  impacts  is  proposed  in  the  form 
of  providing  culverting  where  none 
previously  existed  through  the  railway 
spur  to  allow  for  better  water 
circ;ulation.  Norden  Company 
anticipates  that  the  work  would  be 
completed  in  six  months. 

EPA  is  soliciting  comments  on  the 
current  proposal  by  the  Norden    . 
Company.  Specifically,  comments 
should  address  whether  this  proposal 
would  have  lesser  impacts  on  the 
aquatic  environment  than  the  project 
which  was  originally  proposed.  In 
addition.  EPA  is  interested  in 
determining  whether  there  are  less 
environmentally  damaging  practicable 
alternatives  to  the  proposed  discharge 
Uhich  would  have  less  adverse  impact 
on  the  aquatic  ecosystem  while 
fulfilling  the  basic  project  purpo.se. 

Dated:  May  5,  1994. 
Robert  H.  Wayland. 

Dinrtor.  Office  of  Wntlands.  Oceans,  and 

Watprsbeds. 

|FK  Doc.  94-11697  Filed  5-12-94;  8:45  ami 

BILLING  CODE  6S60-6&-P 


[FRL^883-7] 

Availability  of  Report  on  ttie  Costs  and 
Benefits  of  Smoking  Restrictions:  An 
Assessment  of  the  Smoke-Free 
Environment  Act  of  1993 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
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ACTION:  Notice  of  availability. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  the 
availability  of  and  opportunity  to 
comment  on  a  report.  "The  Costs  and 
Benefits  of  Smoking  Restrictions:  An 
Assessment  of  the  Smoke-Free 
Environment  Act  of  1993  (H.R.  3434)"'. 
DATES:  Written  comments  on  this  report 
must  be  submitted  on  or  before  Augu.st 
11,  1994. 

ADDRESSES:  Comments  should  be 
mailed  to  Cost/Benefit  Analysis,  Indoor 
Air  Division  {6607J),  Office  of  Air  and 
Radiation,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington.  I3C.  20460. 

Copies  of  the  report  are  available  from 
the  EPA  Indoor  Air  Quality  Information 
Clearinghouse,  P.O.  Box  37133. 
Washington,  1X20013-7133.  1-800- 
438-4318. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  H.  Mudarri,  Indoor  Air  Division. 
{6607JJ.  Office  of  Air  and  Radiation. 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington.  DC 
20460.  202-233-9030 

SUPPLEMENTARY  INFORMATION:  In 
compiicince  with  the  "Radon  Gas  nnd 
Indoor  Air  Quality  Research  Act  of 
1986",  under  which  the  Environmental 
Protection  Agency  is  directed  to 
conduct  research  and  disseminate 
information  on  all  aspects  of  indoor  air 
quality,  this  notice  announces  that  the 
report  described  below  is  available  for 
public  review. 

The  Chairman  of  the  House  of 
Representatives  Committee  on  Energy 
and  Commerce  Subcommittee  on  Health 
and  the  Environment  requested  that  the 
U.S.  Environmental  Protection  Agency 
analyze  (quantitatively  where  possible) 
the  compliance  costs  and  the  health  and 
economic  benefits  of  H.R.  3434. 
Specifically,  the  Agency  was  requested 
to  assess  the  cost  of  compliance 
including  provisions  for  smoking 
lounges;  the  value  of  benefits  resulting 
from  reduced  exposure  to 
environmental  tobacco  smoke  and 
changes  in  smoking  behavior  including 
the  value  of  lives  saved;  the  value  of 
increased  productivity  and  reduced 
absenteeism;  savings  from  reduced 
operation  and  maintenance  costs;  and 
savings  in  fire  related  injuries  and 
property  damage. 

The  Smoke-Free  Environment  Act  of 
1993  (H.R.  3434)  would  require  that  all 
residential  buildings  regularly  entered 
by  ten  or  more  persons  in  the  course  of 
a  week  that  bans  smoking  inside  the 
building  or  restricts  smoking  to 
separately  ventilated  smoking  rooms. 
The  proposed  legislation  provides  for 


enforcement  actions  in  the  United  States 
District  Courts  by  an  individual, 
government  or  other  aggrieved  entity 
and  allows  for  fines  of  up  to  $5,000  per 
day. 

The  report  presents  EPA's  analysis 
and  findings  of  the  costs  and  benefits  of 
implementing  national  legislation  that 
would  establish  policies  that  would 
prohibit  smoking  indoors  in  specified 
buildings  and/or  provide  for  separately 
ventilated  smoking  lounges. 

Dated:  April  19.  1994. 

Mary  D.  Nichols, 

Assixtanf  Adiiiini>-tratorfor  Air  and 
Radiation. 

|FR  Df-'c.  «4-nfi'i5  Filrd  5-12-94.  8:45  air.] 
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[FRL-4«84-5] 

Massachusetts  Marine  Sanitation 
Device  Standard  for  Coastal  Waters  of 
Falmouth  and  Mashpee 

Notice  of  Determination 

On  March  10,  1994,  notice  was 
published  that  the  State  of 
Massachusetts  had  petitioned  the 
Regional  Administrator,  Environmental 
Protection  Agency,  to  determine  that 
adequate  facilities  for  the  safe  and 
sanitary  removal  and  treatment  of 
sewage  from  ail  vessels  are  reasonably 
available  for  the  coastal  waters  of 
Waquoit  Bay,  that  border  the  Towns  of 
Falmouth  and  Mashpee.  within  the 
State  of  Massachusetts  (56  FR  57891). 
The  petition  was  filed  pursuant  to 
section  312(0(3)  of  Pub.  L.  92-500  as 
amended  by  Pub.  L.  95-217  and  Pub.  L. 
100-1. 

Section  312(f)(3)  states: 

After  the  efffctive  date  of  the  initial 
standards  and  ngulations  promulgatpd  under 
this  section,  if  any  State  determines  that  the 
protection  and  enhancement  of  the  quality  of 
some  or  all  of  the  waters  within  such  States 
require  greater  environmental  protection, 
such  State  may  completely  prohibit  the 
discharge  from  all  vessels  of  any  sewage, 
whether  treated  or  not.  into  such  waters, 
except  that  no  such  prohibition  shall  apply 
until  the  Administrator  determines  that 
adequate  facilities  for  the  safe  and  sanitary 
removal  and  treatment  of  sewage  from  all 
vessels  are  reasonably  available  for  such 
water  to  which  such  prohibition  would 
apply. 

The  information  submitted  to  me  by 
the  State  of  Massachusetts  certified  that 
there  are  two  pump-out  facilities 
available  to  ser\ice  vessels  in  Waquoit 
Bay  that  border  the  coastal  waters  of 
Falmouth  and  Mashpee. 

Pump-out  facility  No.  1  is  located  at 
the  Edwards  Boat  Yard,  on  the  Childs 
River  in  Falmouth.  This  facility  will 


provide  stationary  pump-out  service 
and  will  be  available  seven  days  a  week 
from  8:00  a.m.  to  4:30  p.m.  Memorial 
Day  through  Columbus  Day.  During  the 
Test  of  the  year,  the  pumpout  facility 
will  operate  Monday  through  Friday 
from  8:00  a.m.  until  4:30  p.m.,  and  half 
days  on  Saturdays  several  weeks  before 
Memorial  Day  and  after  Columbus  Day. 
There  will  be  a  $5.00  fee  per  pump-out. 

Pump-out  facility  No.  2  is  located  at 
the  Little  River  Boat  Yard,  on  Seconselt 
Island  in  Ma.shpee.  This  facility  will 
provide  stationary/mobile  pump-cut 
service  seven  days  a  week  from  7  a.m. 
to  7  p.m.  Memorial  Day  through 
Columbus  Day.  Business  hours  ,- 1  other 
times  of  the  year  will  be  Mond-v 
through  Friday  from  8  a.m.  to  4:30  p  m. 
During  the  summer  season,  the  mobile 
service  will  make  a  scheduled  rotu'.d  of 
Waquoit  Bay  to  provide  service  to 
moored  boats  throughout  the  bay, 
including  transient  boats  located  along 
the  shores  of  Washburn  Island.  Mariners 
will  be  able  to  contact  the  operator  by 
marine  radio  (Channel  09  VHF-FM)  or 
visible  signal  to  request  a  pump-out. 
The  ren'.ainder  of  the  time,  the  facility 
will  be  docked  so  that  pump-out  service 
will  be  available  for  any  boats  wishing 
to  use  it.  There  will  be  a  $5.00  fee  per 
pump-out. 

All  pump-out  waste  will  be  stored  in 
a  2000  gallon  licensed  tight  tank  at  the 
Edward's  Boat  Yard.  A  licensed  hauler 
will  remove  the  waste  and  dispose  of  it 
in  the  Falmouth  Sewage  Treatment 
Plant  which  is  approved  by  the 
Massachusetts  Department  of 
Environmental  Protection  to  receive 
boat  waste. 

Marinas  are  found  along  the  Childs 
and  Little  River  and  dot  ks  line  the  bay's 
tributaries  and  salt  ponds.  Currently, 
there  are  an  estimated  2610  boats  in 
Waquoit  Bay  and  its  tributaries  and  salt 
ponds  with  approximately  570  boats 
having  some  type  of  Marine  Sanitation 
Device  (MSD)  based  on  their  size 
classification.  Waquoit  Bay  is  931  acres 
in  size  with  a  watershed  of 
approximately  20  square  miles. 

There  were  no  comments  received  by 
the  Agency  on  the  merits  of  the  petition 
prior  to  the  deadline  for  receipt  of 
comments  as  stated  in  the  March  10. 
1994  Federal  Register  "Receipt  of 
Petition"  notice. 

Based  on  an  examination  of  the 
petition,  and  its  supporting  information 
which  included  a  site  visit  by  EPA 
Region  I  staff,  and  the  fact  that  the 
Agency  received  no  comments 
concerning  the  petition,  I  have 
determined  that  adequate  facilities  for 
the  safe  and  sanitary  removal  and 
treatment  of  sewage  from  all  vessels  are 
reasonably  available  for  Waquoit  Bay 
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aqd  its  tributaries  and  salt  ponds  that 
bdrder  the  Towns  of  Falmouth  and 
Mtishpee,  within  the  State  of 
MbBsachusetts,  to  qualify  as  a  "No 
Dj3L:harge  Area". 

This  determination  is  made  pursi-ant 
to  Section  312(0(3)  of  Pub.  L.  92-500,  as 
ar-.^nded  by  Pub.  L.  95-217  and  Pub.  L. 
lC(-4. 

Idled  May  2, 1994. 
/o  1 1  P.  DeViUars, 

Rfuona}  Adminisirator. 

if:  I  Doc.  94-11696 Filed  5-12-94:  8:45  am) 

BIiUnQ  code  6560-oO-P 


F/,hM  CREDIT  SYSTEM  INSURANCE 
CORPORATION 

Privacy  Act  of  1S74;  EstabHshment  of 
New  System  of  Records 

AGJSNCY:  Farm  Credit  System  Insurance 
Corporation. 

ACTION:  Advance  notice  with  request  for 
cohirnents;  publication  of  proposed 
s>  ktem  notice  for  new  systems  of 

records. 

SU^MARV;  f*ursuant  to  the  provisions  of 
th^  Privacy  Act  of  1974.  as  amended  (5 
U.p.C.  552a),  notice  is  hereby  given  that 
th^  Farm  Credit  Insurance  Corporation 
(Corporation)  is  establishing  Privacy  Act 
systems  of  records  and  is  publishing  a 
copple'e  notice  of  its  inventory  of 
syitems.The  publication  of  these 
proposed  systems  notices  is  one  of  the 
stejps  required  to  establish  the  new 
systems.  The  new  systems  of  records 
fadilitates  the  Corporation's  ability  to 
collect,  ir.aintain.  use,  and  disclose 
information  pertaining  to  individuals. 
DATES:  Written  comments  should  be 
received  by  June  13. 1994.  The 
Corporation  filed  a  New  Systems  Report 
with  Congress  and  the  Office  of 
Management  and  Budget  (OMB)  on  May 
6,  ip94.  This  notice  will  be  adopted 
vvilhout  further  publication  on  July  5, 
1994,  unless  modified  by  a  subsequent 
notice  to  incorporate  comments 
received  from  the  public. 
ADDRESSES:  Written  comments  may  be 
mailed  (in  triplicate)  to  Mary  A. 
Cr^edon^  Chief  Operating  OfTicer,  in 
carte  of  Cindy  Nicholson,  Farm  Credit 
Sy$tem  Insurance  Corporation,  McLean, 
Viijginia  22102-0826.  Copies  of  all 
communications  received  will  be 
available  for  examination  by  interested 
parties  in  the  offices  of  the  Farm  Credit 
System  Insurance  Corporation. 
FOB  FURTHER  INFORIIATJON  CONTACT: 
Ronald  H  Erickson..  Privacy  Act  Officer. 
Farm  Credit  System  Insurance 
(Corporation.  McLean,  Virginia  22102- 


0826.  (703)  883-4113.  TDD  (703)  883- 
4444.  or 
Jane  Virga,  Office  of  General  Counsel. 
Farm  Credit  System  Insurance 
Corporation,  McLean,  Virginia, 
22102-0826,  (703)  883-4071.  TDD 
(703) 883-4444. 

SUPPLEMENTARY  INfCHMATtON:  As 
required  by  the  Privacy  Art  of  1974.  the 
Corporation  has  reviewed  all  systems  of 
records  and  identified  eight  new 
S}stems. 

The  notice  reflects  designated  points 
of  contact  for  inquiring  about  the 
systems,  accessing  ttie  records,  and 
requesting  d^endments  to  the  records. 
As  noted  below,  the  Farm  Credit 
Administratio!!.  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090.  is  the 
custodian  for  some  of  the  records 
pursuant  to  a  delegation  of  authority 
from  the  Corporation. 

The  categories  of  new  systems  are: 
FCSlC-1,  Corporation  Internal 
Automated  Personnel  System,  FCSlC-2, 
Employee  Reports  of  Financial  Interests 
and  Employment.  FCSIC-3.  Em.ployee 
Attendance.  Leave.  Personnel  Actions, 
and  Payroll  Files.  FCSIC^.  Employee 
Travel  Files.  FCSIC-5.  Fmancial 
Management  Records.  FCSlC-6. 
Procurement  Records.  FCSIC-7. 
Personnel  Security  Files,  and  FCSIC-8. 
Correspondence  Files. 

Notice  is  hereby  given  that  the 
Corporation  adopts  the  Office  of 
Personnel  Management's  (OPM)  OFM/ 
GOVT-1  and  the  OPM's  Federal 
Register  noUce  of  OPM/GOVT-1  with 
respect  to  those  personnel  records  that 
are  maintained  by  the  Corporation  and 
described  in  OPM/COVT-l.  Individuals 
are  referred  to  the  OPM's  Federal 
Register  notice  on  the  existence  and 
character  of  OPM/GOVT-1 .  The  citation 
is  57  FR  35705-35709.  August  10.  1992, 
as  amended  from  time  to  time.  OFT^l's 
Federal  Register  notice  sets  out  the 
routine  uses  of  the  records  in  OPM/ 
GOVT-1.  Individuals  interested  in 
reviewing  and  comiaenting  on  such 
routine  uses  are  referred  to  57  FR 
35705-35709.  August  10.  1992.  as 
amended  from  time  to  time.  Employee 
inquiries  about  OPM/GOVT-1  and 
employee  requests  for  access  or 
amendments  to  records  described 
therein  that  are  maintained  by  the 
Corporation  may  be  directed  to;  Chief 
Operating  Officer.  Farm  Credit  System 
Insurance  Corporation.  McLean. 
Virginia  22102-0826. 

As  required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act,  as  amended,  the 
Corporation  has  sent  notice  of  this 
proposed  system  of  xecords  to  the  Office 
of  Management  and  Budget,  the 
Committee  on  Government  Operations 


of  the  House  of  Representatives,  and  the 
Committee  on  Governmental  Affairs  of 
the  Senate.  The  notices  are  published  in 
their  entirety  below. 

Table  of  Contents 

fCSIC-1     FCSIC  IntPrnal  Automatf d 

FVrsonr.pl  System. 
rcS!C-2    Employee  Reports  of  Financial 

hiterest  and  Emplo\Tr.c>nt. 
FCSIC-3    Employre  Attrndauce,  l-pave. 

Personnel  Action.s,  and  PajToli  Records. 
FCSiC-i    Employee  Travel  Files. 
FCSIC-5    Financiial  Managi-.Tjent  Rtcords 
FCSlC-6    Procurement  ReLords. 
rCSiC-7    Personnel  Security  Files. 
FCSIC-8    Correspondence  F;les. 

FCSIC-1 

SYSTEM  NAME: 

FCSIC  Internal  Automated  Personnel 
System. 

SYSTEM  LOCATIONS: 

Those  records  are  lot:ated  at  the  Farm 
Credit  Administration  with  copies  at  the 
Farm  Credit  System  Insurance 
Corporation.  McLean.  Virginia  22102- 
0826. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BIT  THE 
SYSTEM: 

Current  and  former  Corporation 
employees  since  March  1988. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  from  Personnel 
Management  Information  and 
Telecommunications  System  of  the 
Department  of  Treasury,  including  the 
employee's  occupational  series,  grade, 
salary,  position  title,  geographic 
location,  work  st:hedule.  date  of  birth, 
sex.  and  similar  information.  The  source 
for  this  data  is  the  National  Finance 
Center's  United  States  Department  of 
Agriculture  Personnel  Payroll  System. 

AUTHCRrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

12  U.S.C.  2277a-7.  2277a-8. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  this  record  sy.stem  may 
be  used  to  furnish  internal  statistical 
reports  and  trend  analyses  for  managing 
human  resources. 

(1)  In  the  event  that  information  in 
this  record  system  indicates  a  violation 
or  potential  violation  of  law.  whether 
civil,  criminal,  or  regulatory  in  nature, 
and  whether  arising  by  general  statute 
or  particular  program  statute,  or  by 
regulation,  rule,  or  order  issued 
pursuant  thereto,  the  relevant  records 
may  be  referred,  as  a  routine  use.  to  the 
appropriate  agency,  whether  Federal. 
State,  local,  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
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with  enforcing  or  implementing  the 
.Matute,  or  rule,  regulation,  or  order 
issued  pursuant  thereto. 

(2)  Information  in  this  record  system 
may  be  disclosed  as  a  routine  use  to  a 
Federal,  State,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
current  licenses,  if  necessary  to  obtain 
information  relevant  to  a  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  letting  of  a  contract,  or 
the  issuance  of  a  grant  or  other  benefit. 

(3)  Information  in  this  record  system 
may  be  disclosed  to  a  Federal  agency,  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  and 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

(4)  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

(5)  It  shall  be  a  routine  use  of  the 
records  in  this  system  of  records  to 
disclose  them  to  the  Department  of 
Justice  or  to  disclose  them  in  a 
proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appear,  when 

(a)  The  agency,  or  any  component 
thereof:  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  or  the  agency  has 
agreed  to  represent  the  employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
the  use  of  such  records  in  the 
proceeding  is  deemed  by  the  agency  to 
be  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case,  the  agency  determines  that 
disclosure  of  the  records  to  the 
Department  of  Justice  or  the  disclosure 
of  such  records  in  the  proceeding  is  a 
use  of  the  information  contained  in  the 
records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

(6)  In  the  event  that  information  in 
this  record  system  is  needed  in  the 


course  of  presenting  evidence  to  a  court, 
magistrate,  or  administrative  tribunal, 
the  relevant  records  may  be  referred,  as 
a  routine  use,  to  the  appropriate  person 
to  use  as  evidence. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Information  stored  electronically. 

RETRIEVABILfTY: 

Electronically  retrievable  by  name, 
social  security  number,  and  other 
identifiers  such  as  sex,  geographic 
location,  occupational  series,  etc. 

SAFEGUARDS: 

Records  are  kept  in  a  secure  area  with 
access  limited  to  those  whose  official 
duties  require  access. 

RETENTION  AND  DISPOSAL: 

In  accordance  with  National  Archives 
and  Records  Administration  General 
Records  Schedule  requirements. 

SYSTEM  MANAGER(S)  AND  ADDRESSES: 

Chief  Operating  Officer.  Farm  Credit 
System  Insurance  Corporation.  McLean, 
Virginia  22102-0826. 

NOTIFICATION  PROCEDURE: 

All  inquiries  about  this  system  of 
records  shall  be  addressed  to:  Privacy 
Act  Officer,  Farm  Credit  System 
Insurance  Corporation,  McLean, 
Virginia  22102-0826. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  a  record  shall 
be  directed  to:  Privacy  Act  Officer,  Farm 
Credit  System  Insurance  Corporation, 
McLean,  Virginia  22102-0826,  as 
provided  in  12  CFR  1403.3. 

CONTESTING  RECORD  PROCEDURES: 

Requests  for  amendments  of  a  record 
shall  be  directed  to:  Privacy  Act  Officer, 
Farm  Credit  System  Insurance 
Corporation,  McLean,  Virginia  22102- 
0826,  as  provided  in  12  CFR  1403.7. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
either  comes  from  the  individual  to 
whom  it  applies  or  comes  from 
information  supplied  by  agency 
officials. 

FCSIC-2 

SYSTEM  NAME: 

Employee  Reports  of  Financial 
Interests  and  Employment — FCSIC. 

SYSTEM  location: 

These  records  are  located  at  the  Farm 
Credit  Administration  with  copies  at  the 
Farm  Credit  System  Insurance 
Corporation,  McLean,  Virginia  22102- 
0826. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  Corporation 
employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

"Public  Financial  Disclosure  Report" 
and  "Confidential  Statement  of 
Employment  and  Financial  Interests" 
required  of  certain  employees.  Contains 
statement  of  financial  interests  of  the 
employee  and  of  members  of  his  or  her 
immediate  household  as  well  as  any 
other  statements  or  memorandums 
concerning  other  employment  or 
financial  interests  of  the  Corporation 
employee. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Executive  Order  12674,  as  amended 
by  Executive  Order  12731,  and  5  U.S.C. 
App.  201.  20r3. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  this  record  system  may 
be  used  by  authorized  personnel  for 
ascertaining  confiicts  or  apparent 
conflicts  of  interest,  recommending  or 
taking  appropriate  action,  monitoring 
the  agency's  ethics  program. 

(1)  In  the  event  that  information  in 
this  record  system  indicates  a  violation 
or  potential  violation  of  law,  whether 
civil,  criminal,  or  regulatory  in  nature, 
and  whether  arising  by  general  statute 
or  particular  program  statute,  or  by 
regulation,  rule,  or  order  issued 
pursuant  thereto,  the  relevant  records 
may  be  referred,  as  a  routine  use,  to  the 
appropriate  agency,  whether  Federal. 
State,  local,  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation,  or  order 
issued  pursuant  thereto. 

(2)  Information  in  this  record  system 
may  be  disclosed  as  a  routine  use  to  a 
Federal,  State,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
current  licenses,  if  necessary  to  obtain 
information  relevant  to  a  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  letting  of  a  contract,  or 
the  issuance  of  a  grant  or  other  benefit. 

(3)  Information  in  this  record  system 
may  be  disclosed  to  a  Federal  agency,  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
reque.sting  agency,  to  the  extent  that  the 
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:    f  :r<nation  is  relevant  and  necessary  to 
tjf-  requesting  agency's  decision  on  the 
matter. 

(4)  Disclosure  may  be  made  to  a 

' '  :it"-essional  office  from  the  record  of 
;     individual  in  response  to  an  inquiry 
iior:  the  congressional  office  made  at 
t!  {  request  of  that  individual. 

(5)  It  shall  be  a  routine  use  of  the 
records  in  this  system  of  records  to 
ciiwlose  them  to  the  Department  of 
iustice  or  to  disclose  them  in  a 
proceeding  before  a  court  or 
adiudicative  body  before  u-hlch  the 
ag  :-ncy  is  authorized  to  appear,  when 

a)  The  agency,  or  any  component 
th"reof;or 

}))  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

C)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
De  partment  of  Justice  or  the  agency  has 
ag  -eed  to  represent  the  employee:  or 

d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
lii<«ly  to  affect  the  agency  or  any  of  its 
components. 

is  6  party  to  litigation  or  has  an  interest 
in  sjch  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
thf  use  of  such  records  in  the 
pr^x:eeding  is  deemed  by  the  agency  to 
be  relevant  and  necessary-  to  the 
litigation,  provided,  however,  that  in 
each  case,  the  agency  determines  that 
disclosure  of  the  records  to  the 
Dejpartment  of  Justice  or  the  disclosure 
of  f*jch  records  in  the  proceeding  is  a 
uGf  of  the  information  contained  in  the 
records  that  is  compatible  with  the 
puirpose  for  which  the  records  were 
collected. 

(6)  In  the  event  that  iriformation  in 
tiiLs  record  system  is  needed  in  the 
course  of  presenting  evidence  to  a  court, 
magistrate,  or  administrati\'e  tribunal. 
the  relevant  records  may  be  referred,  as 
n  rpiutine  use.  to  the  appropriate  person 
to  ii-e  as  evidence. 
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POtlCtES  AHD  PWACnCES  FOR  STORING, 
PFT«(EVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECOftOS  Di  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders. 

fiEiniEVAStUrY: 

llecords  are  maintained  alphabetically 


by  name. 

SAPEGUARDS: 

Records  are  kept  in  a  locked  cabinet 
except  when  being  used  by  authorized 
personnel  who  arc  instructed  as  to  tiieir 
ccifidentiality  and  permitted  use. 

RETENTION  AND  DISPOSAL: 

In  accordance  with  National  Archives 
and  Records  Administration  General 
Records  Schedule  requirements  for 


employee  reports  of  financial  interests 
and  employment. 

SYSTEM  MANAGER(S)  AND  ADDRESSES: 

Designated  Agency  Ethics  Official. 
Farm  Credit  System  Insurance 
Corporation.  McLean,  Virginia  22102- 
0826. 

NOTIFICATICN  PROCEDURE: 

All  inquiries  about  this  system  of 
records  shall  be  addressed  to:  Privacy 
Act  Officer.  Farm  Credit  System 
Insurance  Corporation.  McLean. 
Virginia  22102-0826. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  a  record  shall 
be  directed  to:  Privacy  Act  Officer.  Farm 
Credit  System  Insurance  Corporation, 
McLean.  Virginia  22102-0826.  as 
provided  in  12  CFR  1403.3. 

CONTESTING  RECORD  PROCEDURES: 

Requests  for  amendments  of  a  record 
shall  be  directed  to:  Privacy  Act  Officer. 
Farm  Credit  System  Insurance 
Corporation.  McLean.  Virginia  22102- 
0826.  as  provided  in  12  CFR  1403.7. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
either  comes  from  the  employee  to 
whom  it  applies  or  comes  from 
information  supplied  by  agency 
officials. 

FCSIC-3 

SYSTEM  NAME: 

Employee  attendance,  leave, 
personnel  actions,  and  payroll  records — 
FCSIC. 

SYSTEM  LOCATION: 

These  records  are  located  at  the  Farm 
Credit  Administration  with  copies  at  the 
Farm  Credit  System  Insurance 
Corporation.  McLean.  Virginia  22102- 
0826. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Corporation  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  consist  of  paper,  electronic, 
and  microfiche  files  containing  pa^Toll- 
related  inforn-.e'ion  for  Corporation 
employeer.  reported  on  a  biw(;ekly.  year- 
to-date.  a':d,  in  some  cases,  an  annual 
basis.  The  records  contain  pnyroU  and 
leave  data  for  each  employee  including 
rate  and  amount  of  pay,  personnel 
actions  during  payroll  periods,  hours 
worked,  tax  and  retirement  deductions, 
life  insura.ace  and  health  insurance 
deductions,  savings  allotments,  savings 
bond  and  charity  deductions,  other 
financial  deductions,  mailing  addre.sses, 
and  home  addresses.  Records  produced 


electronically  utiUze  software  provided 
by  the  National  Finance  Center's  United 
States  Department  of  Agricuhure 
Personnel  Payroll  System 

AUTHORfTY  FOR  MAINTENANCE  OF  TME  SYSTEM: 
12  U.S.C.  2277a-7.  2277a-8. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  this  record  system  may 
be  u.sed  to  prepare  payroll  and  to  meet 
Government  payroll  record  keeping  and 
reporting  requirements,  and  for 
retrieving  and  supplying  payroll  and 
leave  information  as  required  for  agency 
needs.  In  addition,  information  in  this 
record  system  is  used  to  furnish  certain 
information  (name,  permanent  or 
temporary  status,  most  recent  position, 
grade,  or  salary)  to  other  Government 
agencies,  commercial  or  credit 
organizations,  or  verification  of 
employTnent  to  prospective  employers. 

(1)  Information  in  this  record  system 
may  be  disclosed  as  a  routine  use  to 
Federal.  State,  and  local  taxing 
authorities  concerning  con:pensation  to 
employees  or  contractors  fur  persanal 
services:  to  the  Office  of  Personnel 
Management.  Department  of  the 
Treasury.  Department  of  Labor,  and 
other  Federal  agencies  concerning  pay. 
benefits,  and  retirement  of  emplovees; 
to  Federal  employees  health  benefits 
carriers  concerning  health  insurance  of 
employees;  to  financial  organizations 
concerning  employee  savings  account 
allotments  and  net  pay  to  checking 
accounts;  to  State  human  resource 
offices  administering  unemployment 
compensation  programs;  to  educational 
and  training  organizations  concerning 
employee  qualifications  and  identity  for 
specific  courses;  and  to  heirs,  executors, 
and  legal  representatives  of 
beneficiaries. 

(2)  In  the  event  that  information  in 
this  record  system  indicates  a  violation 
or  potential  violation  of  law.  whether 
civ  il.  criminal,  or  regulatory  in  nature, 
and  whether  arising  by  general  statute 
or  particular  program  statute,  or  by- 
regulation,  rule,  or  order  is&ued 
pursuant  thereto,  the  rr- levant  records 
may  be  referred,  as  a  routine  use.  to  the 
appropriate  agency,  whether  J'edcral. 
State,  local,  or  foreign. charged  with  the 
responsibility  of  investigating  or 
prosecuti.ng  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation,  or  order 
issued  pursuant  thereto. 

(3)  Information  in  this  record  system 
may  be  disclosed  as  a  routine  use  to  a 
Federal,  State,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information  or 
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other  pertinent  information,  such  as 
current  licenses,  if  necessary  to  obtain 
information  relevant  to  a  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  letting  of  a  contract,  or 
the  issuance  of  a  grant  or  other  benefit. 

(4)  Information  in  this  record  system 
may  be  disclosed  to  a  Federal  agency,  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  and 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

(5)  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

(6)  It  shall  be  a  routine  use  of  the 
records  in  this  system  of  records  to 
disclose  them  to  the  Department  of 
Justice  or  to  disclose  them  in  a 
proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appear,  when 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  or  the  agency  has 
agreed  to  represent  the  employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
the  use  of  such  records  in  the 
proceeding  is  deemed  by  the  agency  to 
be  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case,  the  agency  determines  that 
disclosure  of  the  records  to  the 
Department  of  Justice  or  the  disclosure 
of  such  records  in  the  proceeding  is  a 
use  of  the  information  contained  in  the 
records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

(7)  In  the  event  that  information  in 
this  record  system  is  needed  in  the 
course  of  presenting  evidence  to  a  court, 
magistrate,  or  administrative  tribunal, 
the  relevant  records  may  be  referred,  as 
a  routine  use,  to  the  appropriate  person 
to  use  as  evidence. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  locked 
cabinets  or  electronically. 

retrievabiltty: 

Paper  records  are  filed  alphabetically 
by  name.  Electronic  records  are 
accessed  by  social  security  number. 
Microfiche  records  are  arranged  by 
social  security  number  within  a  pay 
period. 

SAFEGUARDS: 

Files  are  kept  in  areas  which  are 
locked  after  business  hours.  Access  to 
records  is  limited  to  authorized 
individuals. 

RETENTION  AND  DISPOSAL: 

In  accordance  with  National  Archives 
and  Records  Administration  General 
Records  Schedule  requirements  for 
payroll-related  records. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Operating  Officer,  Farm  Credit 
System  Insurance  Corporation,  McLean, 
Virginia  22102-0826. 

NOTIFICATION  PROCEDURE: 

All  inquiries  about  this  system  of 
records  shall  be  addressed  to:  Privacy 
Act  Officer,  Farm  Credit  System 
Insurance  Corporation,  McLean, 
Virginia  22102-0826. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  a  record  shall 
be  directed  to:  Privacy  Act  Officer,  Farm 
Credit  System  Insurance  Corporation, 
McLean,  Virginia  22102-0826,  as 
provided  in  12  CFR  1403.3. 

CONTESTING  RECORD  PROCEDURES: 

Requests  for  amendments  of  a  record 
shall- be  directed  to:  Privacy  Act  Officer, 
Farm  Credit  System  Insurance 
Corporation,  McLean,  Virginia  22102- 
0826,  as  provided  in  12  CFR  1403.7. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
comes  from  the  employee  to  whom  it 
applies  or  comes  from  information 
supplied  by  Corporation  employees  and 
other  authorized  personnel. 

FCSIC-4 
SYSTEM  NAME: 

Employee  Travel— FCSIC. 

SYSTEM  location: 

Farm  Credit  System  Insurance 
Corporation,  McLean,  Virginia  22102- 
0826. 


categories  of  individuals  covered  by  the 
system: 

Current  and  former  Corporation 
employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Paper  and  electronic  records  relating 
to  travel  vouchers  and  supporting 
documentation. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
12  U.S.C.  2277a-7,  2277a-8. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  contained  in  this  system 
of  records  is  used  to  provide  records  of 
reimbursement  to  employees  for 
expenses  incurred  while  in  official 
travel  status. 

(1)  In  the  event  that  information  in 
this  record  system  indicates  a  violation 
or  potential  violation  of  law,  whether 
civil,  criminal,  or  regulatory  in  nature, 
and  whether  arising  by  general  statute 
or  particular  program  statute,  or  by 
regulation,  rule,  or  order  issued 
pursuant  thereto,  the  relevant  records 
may  be  referred,  as  a  routine  use,  to  the 
appropriate  agency,  whether  Federal, 
State,  local,  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation,  or  order 
issued  pursuant  thereto. 

(2)  Information  in  this  record  system 
may  be  disclosed  as  a  routine  use  to  a 
Federal,  State,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
current  licenses,  if  necessary  to  obtain 
information  relevant  to  a  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  letting  of  a  contract,  or 
the  issuance  of  a  grant  or  other  benefit. 

(3)  Information  in  this  record  system 
may  be  disclosed  to  a  Federal  agency,  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  and 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

(4)  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

(5)  It  shall  be  a  routine  use  of  the 
records  in  this  system  of  records  to 
disclose  them  to  the  Department  of 


Justice  or  to  disclose  them  in  a 
proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appear,  when 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  bar  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  hor  individual  capacity  where  the 
Department  of  Justice  or  the  agency  has 
agreed  to  represent  the  employee;  or 

(d)  The  United  States,  wnere  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components. 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
the  use  of  such  records  in  the 
proceeding  is  deemed  by  the  agency  to 
be  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case,  the  agency  detennines  that 
disclosure  of  the  records  to  the 
Department  of  Justice  or  the  disclosure 
of  such  records  in  the  proceeding  is  a 
use  of  the  information  contained  in  the 
records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

(6i)  In  the  event  that  information  in 
this  record  system  is  needed  in  the 
course  of  presenting  evidence  to  a  court, 
magistrate,  or  administrative  tribunal, 
the  relevant  records  may  be  referred,  as 
a  roWine  use,  to  the  appropriate  person 
to  use  as  evidence. 

POLICIES  AND  PRACTICES  FOR  STOPl'^G, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  cabinets  or 
elecjrjonically. 

RETRl^VABILrrY: 

Paper  records  are  filed  alphabetically 
by  name. 

SAFEGUARDS: 

Paper  files  are  kept  in  areas  which  are 
locked  after  business  hours.  Access  to 
eleclronic  system  is  limited  to 
authorized  employees. 

RETENTION  AND  DISPOSAL: 

In  accordance  with  National  Archives 
and  Records  Administration  General 
Records  Schedule  requirements  for 
finartcial  records. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrative  Specialist,  Farm 
Credit  System  Insurance  Corporation, 
McLean,  Virginia  22102-0826. 

NOTIFICATION  PROCEDURE: 

All  inquiries  about  this  system  of 
record  shall  be  directed  to:  Privacy  Act 
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Officer.  Farm  Credit  System  Insurance 
Corporation,  McLean,  Virginia  22102- 
0826. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  a  record  shall 
be  directed  to:  Privacy  Act  Officer,  Farm 
Credit  System  Insurance  Corporation, 
McLean,  Virginia  22102-0826,  as 
provided  in  12  CFR  1403.3. 

CONTESTING  RECORD  PROCEDURES: 

Requests  for  amendments  of  a  record 
shall  be  directed  to:  Privacy  Act  Officer, 
Farm  Credit  System  Insurance 
Corporation,  McLean,  Virginia  22102- 
0826.  as  provided  in  12  CFR  1403.7. 

RECORD  SOURCE  CATEGORIES: 

Corporation  employees  and  other 
individuals  executing  records. 

FCSIC-5 

SYSTEM  NAME: 

Financial  Management  Records — 
FCSIC. 

SYSTEM  LOCATION: 

These  records  are  located  at  the  Farm 
Credit  Administration.  McLean.  Virginia 
22102-0826. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Corporation  employees  and 
individuals  conducting  business  with 
the  Corporation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  consist  of  paper,  electronic, 
and  microfiche  files  supporting  the 
Corporation  financial  management 
system,  including  employee  travel 
advance  records,  records  of  budget 
formulation  and  execution,  the 
Corporation  administrative  expenses, 
and  other  financial  records. 

AUTHCRfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
12  U.S.C.  2277a-7.  2277a-8. 

ROUTINE  USES  OF  RECORDS  MAIfffAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

This  system  of  records  ser\es  as  the 
source  for  collecting  and  recapping 
financial  data  to  provide  control  over 
assets  and  liabilities,  collection  of 
revenues  and  disbursement  of  expenses 
and  reports  necessary  for  management 
and  for  other  Government  agencies. 

(1)  In  the  event  that  information  in 
this  record  system  indicates  a  violation 
or  potential  violation  of  law.  whether 
civil,  criminal,  or  regulatory  in  nature, 
and  whether  arising  by  general  statute 
or  particular  program  statute,  or  by 
regulation,  rule,  or  order  issued 
pursuant  thereto,  the  relevant  records 
may  be  referred,  as  a  routine  use.  to  the 


appropriate  agency,  whether  Federal, 
State,  local,  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation,  or  order 
issued  pursuant  thereto. 

(2)  Information  in  this  record  system 
may  be  disclosed  as  a  routine  use  to  a 
Federal.  State,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
current  licenses,  if  necessary  to  obtain 
information  relevant  to  a  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  letting  of  a  contract,  or 
the  issuance  of  a  grant  or  other  benefit. 

(3)  Information  in  this  record  system 
may  be  disclosed  to  a  Federal  agency,  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  and 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

(4)  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

(.t)  It  shall  be  a  routine  use  of  the 
records  in  this  sy.stem  of  records  to 
disclo.se  them  to  the  Department  of 
Justice  or  to  disclose  them  in  a 
proceeding  before  a  court  or 
adjudicative  body  before  vvhii  h  the 
agency  is  authorized  to  appear,  when 

(aj  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employe  of  the  agency  in  his 
or  her  official  capacity;  or 

(cj  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  or  ihe  agencv  has 
agreed  to  represent  the  employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components. 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
the  use  of  such  records  in  the 
proceeding  is  deemed  by  the  agency  to 
be  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case,  the  agency  determines  that 
disclosure  of  the  records  to  the 
Department  of  Justice  or  the  disclosure 
of  such  records  in  the  proceeding  is  a 
use  of  the  information  contained  in  the 
records  that  is  compatible  with  the 
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purpose  for  which  the  records  were 
collected. 

(6)  In  the  event  that  information  in 
this  record  system  is  needed  in  the 
course  of  presenting  evidence  to  a  court, 
magistrate,  or  administrative  tribunal, 
the  relevant  records  may  be  referred,  as 
a  routine  use.  to  the  appropriate  person 
to  use  as  evidence. 

POLICIES  AND  PRACTICES  FOB  STORING, 
RETRIEVINQ,  ACCESSING,  RETAINING,  AND 
CNSPOStNQ  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Records  are  stored  in  cabinets  or 
electronically. 

RETRIEVABH.ITY: 

Paper  records  are  arranged  by 
SFll66a  (Voucher  and  Schedule  of 
Payments)  voucher  number  within  each 
year.  Automated  system  can  retrieve  by 
name,  vendor  number,  or  social  security 
number  as  applicable. 

SAFEGUARDS: 

Paper  files  are  kept  in  file  cabinets  in 
areas  which  are  locked  after  business 
hours.  Access  to  electronic  system  is 
limited  to  authorized  employees. 

RETENTION  AND  DISPOSAL: 

In  accordance  with  National  Archives 
and  Records  Administration  General 
Records  Schedule  requirements  for 
financial  records. 

SYSTEM  MANAG£R(S)  AND  ADDRESS: 

Chief  Operating  Officer.  Farm  Credit 
System  Insurance  Corporation,  McLean, 
Virginia  22102-0826. 

NOTIFICATION  PROCEDURE: 

All  inquiries  about  this  system  of 
records  shall  be  addressed  to:  Privacy 
Act  Officer  Farm  Credit  System 
Insurance  Corporation,  McLean, 
Virginia  22102-0826. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  a  record  shall 
be  directed  to:  Privacy  Act  Officer,  Farm 
Credit  System  Insurance  Corporation, 
McLean.  Virginia  22102-0826.  as 
provided  in  12  CFR  1403.3. 

CONTESTING  RECORD  PROCEDURES: 

Requests  for  amendments  of  a  record 
shall  be  directed  to:  Privacy  Act  Officer. 
Farm  Credit  System  Insurance 
Corporation,  McLean,  Virginia  22102- 
0826,  as  provided  in  12  CFR  1403.7. 

RECORD  SOURCE  CATEGORIES: 

Corporation  employees  and  other 
individuals  doing  business  with 
Corporation. 

FCSJC-6 

SYSTEM  NAME: 

Procurement  Records— FCSIC. 


SYSTEM  LOCATIOH: 

These  records  are  located  at  the  Farm 
Credit  Administration,  McLean,  Virginia 
22102-0826. 

CATEGOReS  Of  INOIVJOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals,  corporations,  and 
governmental  entities  who  provide  or 
may  provide  supplies  or  services  to  the 
Corporation  by  contract  or  purchase 
order. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Bids,  offers,  lease  agreements, 
purchase  orders,  requisitions,  and  other 
pertinent  written  information  related  to 
purchase  transactions. 

AUTHORITY  FOR  MAiNTENANCE  Of  THE  SYSTEM: 

12  U.S.C  2277a-7,  2277a-«;  40  U.S.C. 
471  ef  seq. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  Of  SUCH  USES: 

Information  contained  in  this  system 
of  records  is  used  by  the  Corporation  as 
the  basis  for  maintaining  control  of 
purchase  transactions  and  to  provide  a 
minimum  of  oppyortunity  for  fraud  as 
well  as  the  maximum  feasible 
opportunity  for  audit  as  related  to  the 
purchase  of  supplies  and  services 
obtained. 

(1)  In  the  event  that  information  in 
this  record  system  indicates  a  violation 
or  potential  violation  of  law,  whether 
civil,  criminal,  or  regulator\'  in  nature, 
and  whether  arising  by  general  statute 
or  particular  program  statute,  or  by 
regulation,  rule,  or  order  issued 
pursuant  thereto,  the  relevant  records 
may  be  referred,  as  a  routine  use,  to  the 
appropriate  agency,  whether  Federal, 
State,  local,  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  tne 
statute,  or  rule,  regulation,  or  order 
issued  pursuant  thereto. 

(2)  Information  in  this  record  system 
may  be  disclosed  as  a  routine  use  to  a 
Federal,  State,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
current  licenses,  if  necessary  to  obtain 
information  relevant  to  a  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  letting  of  a  contract,  or 
the  issuance  of  a  grant  or  other  benefit. 

(3)  Information  in  this  record  system 
may  be  disclosed  to  a  Federal  agency,  in 
respon.se  to  its  request,  in  connection 
wi:h  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  and 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 


license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

(4)  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

(5)  It  shall  be  a  routine  use  of  the 
records  in  this  system  of  records  to 
disclose  them  to  the  Department  of 
Justice  or  to  disclose  them  in  a 
proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appear,  when 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity,  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  or  the  agency  has 
agreed  to  represent  the  employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
the  use  of  such  records  in  the 
proceeding  is  deemed  by  the  agency  to 
be  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case,  the  agency  determines  that 
disclosure  of  the  records  to  the 
Department  of  Justice  or  the  disclosure 
of  such  records  in  the  proceeding  is  a 
use  of  the  information  contained  in  the 
records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

(6)  In  the  event  that  information  in 
this  record  system  is  needed  in  the 
course  of  presenting  evidence  to  a  court, 
magistrate,  or  administrative  tribunal, 
the  relevant  records  may  be  referred,  as 
a  routine  use,  to  the  appropriate  person 
to  use  as  evidence. 

POLICIES  AND  PRACTICES  FCR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Records  are  maintained  in  file  folders. 

RETRIEVABItrrY: 

Records  filed:  (1)  In  numerical  order 
by  purchase  order  or  contract  number; 
and  (2)  alphabetically  by  the  name  of 
the  vendor. 

SAFEGUARDS: 

Maintained  in  area  which  is  locked 
after  business  hours.  Access  to  this 
record  system  is  limited  to  employees 
and  persons  with  contractual  authority 
within  the  Corporation  and  the  FCA. 
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RETEMTION  AND  DISPOSAL: 

In  accordance  with  National  Archives 
and  Records  Administration  General 
Records  Schedule  requirements  for 
procurement  records. 

SYSTEM  lylANAGER(S)  AND  ADDRESSES: 

Chief  Operating  Officer,  Farm  Credit 
System  Insurance  Corporation.  McLean. 
Virj^inia  22102-0826. 

NOnFICATICN  PROCEDURE: 

All  inquiries  about  this  system  of 
records  shall  be  addressed  to:  Privacy 
Act  Officer.  Farm  Credit  System 
Insurance  Corporation,  McLean. 
Virginia  22102-0826. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  a  record  shall 
be  directed  to:  Privacy  Act  Officer.  Farm 
Credit  System  Insurance  Corporation, 
McLean,  Virginia  22102-0826.  as 
provided  in  12  CFR  1403.3. 

CONTESTING  RECORD  PROCEDURES: 

Requests  for  amendments  of  a  record 
shall  be  directed  to:  Privacy  Act  Officer. 
Farm  Credit  System  Insurance 
Corporation,  McLean.  Virginia  22102- 
0826,  as  provided  in  12  CFR  1403.7. 

RECORD  SOURCE  CATEGORIES: 

Individuals,  corporations,  or 
governmental  entities  who  make  bids  or 
offers  to  the  Corporation  or  enter  into 
lease  or  other  agreements  with  the 
Corporation.  Employees  who  prepare 
contractual  actions. 

FCSIC-7 

SYSTEM  NAME: 

Personnel  Security  Files— FCSIC. 

SYSTEM  LOCATION: 

These  records  are  located  at  the  Farm 
Credit  Administration.  McLean.  Virginia 
22102-5090. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  Corporation 
entployees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Case  files  compiled  during 
background  investigations  of  employees 
in  sensitive  positions.  The  files  include: 

(a)  Security  forms  (SF  86.  "Security 
Investigation  Data  for  Sensitive 
Position";  and  0PM  Form  329-B, 
"Authority  for  Release  of  Information 
and  Redisclosure"); 

(b)  Investigative  report  whi(  h 
includes  credit  check,  check  of  police 
record,  and  interviews  with  neighbors, 
former  supervisors,  and  coworkers; 

(c)  Determination  of  suitability  for 
security  clearance  by  agency  security 
officer;  and 


(d)  Issuance  of  clearance  statement. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Executive  Order  10450. 

ROUTINE  USES  OF  RECORDS  PylAIMTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  this  system  of  records 
is  used  to  determine  suitability  for 
holding  a  sensitive  position  within  the 
Corporation  and  to  issue  security 
clearance. 

(1)  In  the  event  that  information  in 
this  record  system  indicates  a  violation 
or  potential  violation  of  law,  whether 
civil,  criminal,  or  regulatory-  in  nature, 
and  whether  arising  by  general  statute 
or  particular  program  statute,  or  by 
regulation,  rule,  or  order  issued 
pursuant  thereto,  the  relevant  records 
may  be  referred,  as  a  routine  use.  to  the 
appropriate  agency,  whether  Federal. 
State,  local,  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation,  or  order 
issued  pursuant  thereto. 

(2)  Information  in  this  record  system 
may  be  disclosed  as  a  routine  use  to  a 
Federal,  State,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
current  licenses,  if  necessary  to  obtain 
information  relevant  to  a  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  letting  of  a  contract,  or 
the  issuance  of  a  grant  or  other  benefit. 

(3)  Information  in  this  record  system 
may  be  disclosed  to  a  Federal  agencv.  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  and 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

(4)  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

(5)  It  shall  be  a  routine  use  of  the 
records  in  this  system  of  records  to 
disclose  them  to  the  Department  of 
Justice  or  to  disclose  them  in  a 
proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appear,  when 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 


(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  or  the  agency  has 
agreed  to  represent  the  employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components. 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
the  use  of  such  records  in  the 
proceeding  is  deemed  by  the  agency  to 
be  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case,  the  agency  determines  that 
disclosure  of  the  records  to  the 
Department  of  Justice  or  the  disclosure 
of  such  records  in  the  proceeding  is  a 
use  of  the  information  contained  in  the 
records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

(6)  In  the  event  that  information  in 
this  record  system  is  needed  in  the 
course  of  presenting  evidence  to  a  court, 
magistrate,  or  administrative  tribunal, 
the  relevant  records  may  be  referred,  as 
a  routine  use,  to  the  appropriate  person 
to  use  as  evidence. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  foldeis. 

RETRIEVABILrrY: 

Records  are  arranged  alphabetically 
by  name. 

SAFEGUARDS: 

Records  are  maintained  in  a  lo<;kfd 
safe  in  an  area  that  is  secured  after 
business  hours.  Access  to  records  is 
restricted  to  those  employees  whose 
official  duties  require  access. 

RETENTION  AND  DISPOSAL: 

Files  are  transferred  to  OPM  when 
employee  leaves  the  agency. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Operating  Officer.  Farm  Credit 
System  Insurance  Corporation,  McLean, 
V'irginia  22102-0826. 

NOTIFICATION  PROCEDURE: 

All  inquiries  about  this  system  of 
records  shall  be  addressed  to:  Privacy 
Act  Officer,  Farm  Credit  System 
Insurance  Corporation,  McLean. 
Virginia  22102-0826. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  a  record  shall 
be  directed  to:  Privacy  Act  Officer,  Farm 
Credit  System  Insurance  Corporation. 
McLean.  Virginia  22102-0826.  as 
provided  in  12  CFR  1403.3. 
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CONTESTING  RECORD  PROCEDURES: 

Requests  for  amendments  of  a  record 
sliall  be  directed  to:  Privacy  Act  Officer. 
Farm  Crp<jit  System  Insurance 
Corporation,  M.  Lean,  Virginia  22102- 
082fi.  as  prf.vided  in  12  CFR  1403.7. 

,  RECORD  SOURCE  CATrOORJES: 

Information  in  this  system  of  records 
comes  from  the  individual  to  whom  it 
applies,  credit  bureaus,  police, 
neij^hbors,  former  supervi.sors  and 
coworkers,  etc. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

This  system  is  subjected  to  a  specific 
exemption  pursuant  to  5  U.S.C. 
552a(k)i2j,  to  the  extent  there  is 
included  in  the  system  investigatory 
material  compiled  for  law  enforcement 
purposes. 

FCSIC-8 

SYSTEM  NAME: 

Correspondence  Files — FCSIC. 
SYSTEM  location: 

Farm  Credit  System  Insurance 
Corporation,  McLean,  Virginia  22102- 
0826. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  Corporation 
employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Letters,  memorandums,  and  other 
documents  pertaining  to  the  operations 
of  the  Corporation. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

12  U.S.C.  2277a-7,  :.277a-8. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCtUDJNG  CATEGOfllES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  In  the  event  tha'  infonnation  in 
this  record  system  indicates  a  violation 
or  potential  violation  of  law,  whether 
civil,  criminal,  or  regulatory  in  nature, 
and  whether  arising  by  general  statute 
or  particular  program  statute,  or  by 
regulation,  rule,  or  order  issued 
pursuant  thereto,  the  relevant  records 
may  be  referred,  as  a  routine  use.  to  the 
appropriate  agency,  whether  Federal. 
State,  local,  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation,  or  order 
issued  pursuant  thereto. 

(2)  Information  in  this  record  system 
may  be  disclosed  as  a  routine  use  fo  a 
Federal.  State,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 


current  licenses,  if  necessary  to  obtaiVi 
information  relevant  to  a  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  letting  of  a  contract,  or 
the  issuance  of  a  gr.int  or  other  honefit. 

(3)  InformatiQU  in  this  record  system 
may  be  disclosed  to  a  Federal  agency,  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  and 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  nncessary  to 
the  requesting  agency's  decision  on  the 
matter. 

(4)  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

(5)  It  shall  be  a  routine  use  of  the 
records  in  this  system  of  records  to 
disclose  them  to  the  Department  of 
Justice  or  to  disclose  them  in  a 
proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appiear.  when 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  or  the  agency  has 
agreed  to  represent  the  employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agencn/  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
the  use  of  such  records  in  the 
proceeding  is  deemed  by  the  agency  to 
be  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case,  the  agency  determines  that 
disclosure  of  the  -ecords  to  the 
Department  of  Ju.stice  or  the  disclosure 
of  such  records  in  the  proceeding  is  a 
use  of  the  information  contained  in  the 
records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

(6)  In  the  event  that  information  in 
this  record  system  is  needed  in  the 
course  of  presenting  evidence  fo  a  court, 
magistrate,  or  administrative  tribunal, 
the  relevant  records  may  be  referred,  as 
a  routine  use,  to  the  appropriate  person 
to  use  as  evidence. 


POLICIES  AND  PRACTICES  FOR  STCR:NG, 
RETRIEV.-NG,  ACCESSING,  RETAIN'NQ,  AND 
DISPOSING  OF  RECORDS  iN  THE  SYSTEM: 
STORAGE: 

Records  are  maintained  in  fde  folders 

RETRIEVABILrTY: 

Records  are  arranged  alphabetically 
by  name. 

SAFEGUARDS: 

Rcicords  are  maintained  in  a  lockod 
cabinet  in  an  area  that  is  secured  after 
business  hours. 

RETENTION  AND  DISPOSAL: 

In  accordance  with  National  Archives 
and  Records  Administration  G«iueral 
Records  Schedule  requirements. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrative  Specialist.  Farm 
Credit  System  Insurance  Corporation, 
McLean,  Virginia  22102-0826. 

NOTIFICATION  PROCEDURE: 

All  inquiries  about  this  system  of 
records  shall  be  addressed  to:  Privacy 
Act  Officer.  Farm  Credit  System 
Insurance  Corporation.  McLean, 
Virginia  22102-0826. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  a  record  shall 
be  directed  to:  Privacy  Act  Officer.  Farm 
Credit  System  Insurance  Corporation, 
McLean.  Virginia  22102-0828,  as 
provided  in  12  CFR  1403.3. 

CONTESTING  RECORD  PROCEDURES: 

Requests  for  amendments  of  a  record 
shall  be  directed  to:  Privacy  Act  Officer. 
Farm  Credit  System  Insurance 
Corporation,  McLean.  Virginia  22102- 
0826.  as  provided  in  12  CFR  1403.7. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
either  comes  from  the  individual  to 
whom  it  applies  or  comes  from 
information  supplied  by  agency 
officials. 

D;ifo(i:  Mdy  5.  1994. 
Nan  P.  Milchem, 

Acting  Sfcrctnry  to  the  Board.  Farm  Credit 

System  Insurance  Corponition. 

IFRDfx:.  94-11444  Filed  5-12-94:  8:45  ami 
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SUMi^ARY:  As  part  of  its  payments 
systflm  risk  reduction  program,  the 
Board  is  adopting  an  interpretation  of  its 
Folic  y  Statement  on  Payments  System 
Rjsk  lUnder  the  payments  system  risk 
redii  aion  program,  govemment- 
sponsiored  enterprises  that  maintain 
acco  jTits  at  Reser.e  Banks  should  not 
incu  (daylight  overdrafts  in  these 
acco  jjits  and  are  not  permitted  to  adopt 
a  po;  Jtive  daylight  overdraft  net  debit 
cap.  furthermore,  the  Board  interprets 
the  Foiicy  Statement  on  Payments 
.Sy stern  Risk  to  include  govemment- 
spon  sored  enterpri.ses  under  the  policy 
on  d.iylight  overdraft  fees.  Until  October 
13,  1394.  fees  on  daylight  overdrafts  in 
acco  ints  of  government-sponsored 
entei  prises  will  be  waived.  A  temporary 
exen  ption  from  daylight  overdraft  fees 
is  grc  nted  for  daylight  overdrafts  in 
principal  and  interest  accounts  of 
govt  (iment -sponsored  enterprises.  This 
interpretation  supports  the  Board's 
payments  system  risk  reduction 
prog'  am  by  providing  o  comprehensive 
policy  towards  daylight  overdrafts 
incu:  !|ed  by  goveniment-sponr^ored 
enterprises  while  at  the  same  time 
recoj  ijizicg  the  unique  nature  of  the 
fisca  bwjency  relationship  between  the 
Fedfc  pi  Reserve  and  these  entities. 
DATES:  Effective  April  28.  1994. 
F09  PURTMER  INFORMATION  CONTACT: 
It'ftreiy  C  Marquardt.  Assistant  Director 
{:02 '432-2360).  Paul  Bettge.  Manager 
(202/452-3174),  Division  of  Reserve 
C.ink  Operations  and  Payment  Systems; 
SteplTiinie  Martin,  Senior  Attornev  (202/ 
452-3.198).  Legal  Division:  for  the" 
hearing  impaired  only: 
Telecommunications  Device  for  the 
Deaf,  Dorothea  Thompson  (202/452- 
3344). 

SUPPtEMENTARY  INFORMATION: 
Background 

Th^  term  "government-sponsored 
e:iterprise"  (GSE)  is  generally  used  to 
refer  to  corporations  chartered  by 
Congress  to  perform  certain  financial 
market  functions  deemed  to  be  in  the 
publip  interest.  These  entities  include, 
but  are  not  limited  to,  the  Federal 
Nntidnal  Mortgage  Association  (Fannie 
Mae)j  the  Federal  Home  Loan  Mortgage 
Corp(5)ration  (Freddie  Mac),  the  Student 
LoaniMarketing  Association  (Sallie 
Mae);  end  entities  of  the  Federal  Home 
Loan  Bank  System  and  the  Farm  Credit 
Sy stern.  These  GSEs  are  owned  by 
private  shareholders  and  their 
obligations  are  not  guaranteed  by  the 
U.S.  government. 

Congress  authorized  the  Reserve 
Banks  to  act  as  depositaries,  custodians, 
and  fiscal  agents  for  these  entities. 
Under  agreements  with  the  GSEs,  the 


Reserve  Banks  issue  and  redeem  the 
GSEs'  debt  and  asset-backed  securities 
over  the  Fedwire  system,  in  addition  to 
providing  other  payment  services 
generally  related  to  these  fiscal  agency 
services. 

The  Board's  payments  system  risk 
(PSR)  policies  and  guidelines  have 
addressed  daylight  overdrafts  by 
government-sponsored  enterprises  that 
maintain  accounts  with  Fede.'-a!  Reserve 
Banks  only  in  certain  limited  instances. 
In  1985.  the  Board  determined  that 
Federal  Home  Loan  Banks  .should  not  be 
allowed  a  positive  net  debit  cap  and 
.should  be  discouraged  from  incurring 
daylight  overdrafts  in  their  accounts 
with  the  Reserve  Banks.  In  June  1986. 
the  Board  similarly  determined  that  the 
Farm  Credit  System  Banks  should  be 
discouraged  from,  incurring  overdrafts. 

The  Board  has  never  addressed 
daylight  overdrafts  of  other  GSEs. 
including  those  for  which  the  Reserve 
Banks  act  as  fiscal  agents  in  issuing  and 
redeenjing  their  securities.  Further, 
when  the  Board  approved  in  1992  the 
policy  of  charging  fees  for  daylight 
overdrafts  beginning  in  April  1994.  it 
did  not  address  the  question  of  whether 
GSEs  would  be  subject  to  the  fees. 
However,  the  policy  did  not  exclude 
GSLs  or  any  other  class  of  account- 
holders  from  the  fees.'  In  addition,  in 
1994,  the  Board  adopted  a  penalty  fee 
for  daylight  overdraft  incurred  by 
in.stitutions  that  do  not  have  regular 
discount  window  access,  although  GSEs 
were  not  included  in  this  penalty  fee 
policy. 

The  Federal  Reserve  is  not  obligated 
to  provide  intraday  credit  to  the  GSEs  in 
the  form  of  daylight  overdrafts  as  part  of 
its  fiscal  agency  functions;  indeed,  the 
GSEs  have  generally  agreed  not  to  incur 
overdrafts  in  their  accounts.  However, 
many  of  the  GSEs  have  nonethele.ss 
incurred  daylight  overdrafts.  The  Board 
believes  that,  with  the  advent  of 
daylight  overdraft  fees  for  depository 
in.stitutions  on  April  14.  1994.  it  is 
particuiariy  important  that  the  GSEs  not 
be  permitted  unlimited  free  access  to 
intraday  Federal  Reserve  credit.  Such 
access  would  represent  a  benefit  not 
available  to  depository  institutions  and 
c;ould  serve  to  undermine  the  Boards 
payment  system  risk  reduction  program. 

As  a  result,  the  Board  interprets  the 
Policy  Statement  on  Payments  System 
Risk  to  include  GSEs  under  the  policy 
on  daylight  overdraft  fees.  In  addition, 
the  Board  has  determined  that  a  capital- 
based  fee  deductible,  as  permitted  for 


'  The  Hoards  policy  slatemenl  on  driylighl 
overdrafi  fees  stales  that  "each  Reserve  Dank  will 
charge  a  fee  for  average  daily  daylight  overdrafts  in 
Federal  Re.'servc  accounts  lemphasis  added!." 


depository  institutions,  will  not  be 
permitted  for  the  GSEs.  These  entities 
do  not  have  regular  access  to  the 
discount  window  and  should  not  be' 
permitted  the  same  access  to  intraday 
credit  as  depository  institutions. 
However,  because  a  number  of  these 
entities  have  not  In^en  formally  subject 
to  the  PSR  policy  in  the  past  and  haw 
not  i)reviously  been  explicitly  advised 
that  daylight  overdraft  fees  would  aj^ply 
to  their  ac:counts,  the  Board  has 
determined  that  they  should  b'  afforded 
some  period  withm  which  to  make  the 
necessary  adjustments  to  their  p.ivment 
systems  and  practices.  As  a  resr.'t', 
daylight  overdraft  fees  for  davliopt 
overdrafts  in  GSEs'  accounts  v.  Hi  be 
waived  until  October  13, 1994 

Furthermore,  the  Board  rec;ogn:zes 
that,  in  large  part,  the  GSEs'  daylight 
overdrafts  are  related  to  regular 
payments  of  principal  and  interest  (P*ilj 
on  securities  that  they  issue  through  the 
Federal  Reserve.  These  payments  are 
initiated  by  the  Reserve  Banks,  and  the 
Federal  Reserve's  daylight  overdraft 
posting  rules  specify  that  the.se 
payments  will  be  made  before  915  a.m. 
Eastern  time.  These  posting  times  were 
primarily  designed  to  grant  depository 
institutions  the  benefit  of  P&I  payments 
prior  to  debits  being  made  to  their 
acc;ounts  from  their  purchases  of  new 
i.ssues  of  government  securities.  The 
GSEs  typic;ally  do  not  fund  debits  to 
their  ac;c;ouiits  resulting  from  Pitl 
payments  until  they  issue  new 
securities  later  in  the  day.  causing 
daylight  overdrafts  in  their  federal 
Reserve  accounts. 

To  eliminate  these  daylight 
overdrafts,  the  Reserve  Banks  could 
delay  making  P&I  payments  on  the 
GSEs'  securities  until  sufficient  funds 
were  available  in  their  accounts.  This 
would  likely  require  that  the  P&l 
payments  be  made  later  in  the  day. 
Delaying  the  P&I  payments  might 
increase  the  magnitude  and  duration  of 
daylight  overdrafts  for  the  depo.sitory 
institutions  that  rec:eive  the 
corresponding  credits. 

For  this  reason,  the  Board  is 
permittitig  a  temporary  exemption  of 
overdrafts  incurred  in  GSEs'  PKl 
accounts  (special  accounts  whic:h  are 
used  only  for  the  payment  of  principal 
and  interest),  until  the  potential  benefits 
and  drawbacks  of  shifting  the  timing  of 
P&I  payments  can  be  analyzed.  This 
analysis  will  be  performed  once  the 
initial  impact  of  daylight  overdraft  fc?es 
on  depository  institutions  has  been 
as.sessed.  In  addition,  the  Board  has  not 
ruled  out  future  application  of  the 
daylight  overdraft  penalty  fee  to  GSEs' 
daylight  overdrafts. 
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Interpretation  of  the  Policy  Statement 
on  Payments  System  Risk     - 

Under  the  Board's  payments  system 
risk,  reduction  program,  government- 
sponsored  enterprises  that  maintain 
accounts  at  Reserve  Banks  should  not 
incur  daylight  overdrafts  in  these 
accounts  and  are  not  permitted  to  adopt 
a  positive  daylight  overdraft  net  debit 
cap.  Furthermore,  the  Board  interprets 
the  Policy  Statement  on  Paj-ments 
System  Risk  to  include  government- 
sponsored  enterprises  under  the  policy 
on  daylight  overdraft  fees.  A  capital- 
based  fee  deductible  is  not  permitted  for 
government-sponsored  enterprises. 
However,  a  temporary  exemption  from 
daylight  overdraft  fees  is  granted  for 
daylight  overdrafts  in  principal  and 
interest  accounts  of  government- 
sponsored  enterprises.  Fees  on  daylight 
overdrafts  in  accounts  of  government- 
sponsored  enterprises  will  be  waived 
until  October  13, 1994. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  May  9.  1994. 
William  W.  Wiles, 
Secretary  of  the  Board. 
IFR  Doc.  94-11646  Filed  5-12-94:  8:45  am] 

BILLING  CODE  621(M)1-P 


Community  First  Financial  Group,  Inc.; 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  22.5.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Resen,'e  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  June  6, 
1994. 


A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Community  First  Financial  Group, 
Inc.,  English,  Indiana;  to  acquire  at  least 
17.50  percent  of  the  voting  shares  of  The 
New  Washington  State  Bank,  New 
Washington,  Indiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  9,  1994. 

WilUam  W.  Wiles, 

Secretary  of  the  Board. 

IFR  Doc.  94-11648  Filed  5-12-94;  8:45  ami 

BILLING  CODE  6210-01-f 

First  Bancshares  of  Texas,  Inc.; 
Change  In  Bank  Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817  (j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  June  2.  1994. 

A.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  First  Bancshares  of  Texas,  Inc., 
Employee  Stock  Ownership  Plan. 
Tomball,  Texais;  to  acquire  0.33  percent 
for  a  total  of  19.57  percent  of  the  voting 
shares  of  The  First  National  Bank, 
Altanta,  Texas,  and  thereby  indirectly 
acquire  The  Hamilton  National  Bank, 
Hamilton,  Texas,  and  Bank  of  Tyler, 
Tyler,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  9, 1994. 

William  W.  Wiles. 

Secretary  of  the  Board. 

IFR  Doc.  94-11649  Filed  5-12-94;  8:45  am) 

BILLING  CODE  6210-01-F 


First  Banks,  Inc.;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 


of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  setjurities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  othenvise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decrea.sed  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  6,  1994. 

A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  First  Bonks,  Inc.,  St.  Louis, 
Missouri;  to  acquire  St.  Charles  Federal 
Bancshares,  Inc.,  St.  Charles,  Missouri, 
and  thereby  indirectly  acquire  St. 
Charles  Federal  Savings  and  Loan 
Association,  St.  Charles,  Missouri,  and 
thereby  engage  in  acquiring  and 
operating  a  savings  association, 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  9.  1994. 
William  W.  Wiles, 
Secretary  of  the  Board. 
IFR  Doc.  94-11650  Filed  5^12-94;  8:45  ami 

BILLING  CODE  6210-01-F 
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Shaiwmut  National  Corporation;  Notice 
of  Applic-ation  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

Tfie  company  listed  in  this  notice  has 
filetj  an  application  under  §  225.23(a)(1) 
of  thie  Board's  Regulation  Y  (12  CFR 
225i23(a)(l))  for  the  Boards  approval 
undiar  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a]  of  Regulation 
Y  (1J2  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidierj',  in  a  nonbanking 
acti  .ity  that  is  listed  in  §  225.25  of 
Reg  ilation  Y  as  closely  related  to 
ban  ding  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
thrqughout  the  United  States. 

Toe  application  is  available  for 
imnjiediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
GoNlemors.  Interested  persons  may 
e.xpfess  their  views  in  uTiting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
proiuce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
heading  on  this  question  must  be 
acci^mpanied  by  a  statement  of  the 
reasions  a  WTitten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
ider lifting  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evic  $nce  that  would  be  presented  at  a 
hea:^g.  and  indicating  how  the  party 
con:  i^enting  would  be  aggrieved  by 
app  Oval  of  the  proposal. 

C  )ptinients  regarding  the  application 
mujtibe  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Govsmors  not  later  than  June  2. 1994. 

A[  Federal  Reserve  Bank  of  Boston 

(Ro!i)ert  M.  Brady,  Vice  President)  GOO 
Atlii:)tic  Avenue,  Boston,  Massachusetts 

021CP: 

J.  fchortTnuf  National  Corporation, 
Harjaord,  Connecticut;  to  expand  the 
investment  advisory  activities  of  its 
subsidiary,  Shav^ntnut  Investment 
Advisers,  Inc.,  Boston,  Massachusetts,  to 
include  Canada.  These  activities  are 
conducted  pursuant  to  §  225.25(b)(4)(ii)- 
(v )  of  the  Board's  Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 
System,  May  9, 1994. 
William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  94-11652  Filed  5-12-94;  8  45  am] 

BILLING  CODE  6210-01-f 


GENERAL  SERVICES 
ADMINISTRATION 

Information  Resources  Management 
Service  Federal  Telecommunications 
Standards 

ACTION:  Notice  of  adoption  of  standards. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  adoption  of  a  family  of 
Federal  Telecommunications  Standards 
(FED-STDs).  FEI>-STD  1055, 
"Telecommunications:  Interoperability 
Requirements  for  Meteor  Burst  Radio 
Communications  Between  Conventional 
Master  and  Remote  Stations,"  FE[>-STD 
105B,  "Telecommunications: 
Interoperability  Requirements  for  the 
Encryption  of  Meteor  Burst  Radio 
Communications,"  and  FED-STD  1057, 
"Telecommunications:  Interoperability 
Requirements  for'Meteor  Burst  Radio 
Communications  Between  Networks  by 
Conventional  Master  Stations"  are 
approved  and  will  be  published. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Mr.  Robert  T.  Adair,  Institute  for 
Telecommunication  Sciences,  National 
Telecommunications  and  Information 
Administration,  telephone  (303)  497- 
3723. 

SUPPLEMENTARY  INFORMATION:  (1)  The 
General  Services  Administration  (GSA) 
is  responsible,  under  the  provisions  of 
the  Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended,  for 
the  Federal  Standardization  Program. 
On  August  14, 1972,  the  Administrator 
of  GSA  designated  the  National 
Communications  System  (NCS)  as  the 
responsible  agent  for  the  development 
of  telecommunications  standards  for 
interoperability  of  U.S.  Government 
communications  systems. 

(2)  On  April  7, 1992,  a  notice  was 
published  in  the  Federal  Register  (57 
FR  11731)  that  proposed  FED-STD  1055 
entitled  "Telecommunications: 
Interoperabihty  Requirements  for 
Meteor  Burst  Radio  Communications 
Between  Conventional  Master  and 
Remote  Stations";  FEI>-STD  1056 
entitled  "Telecommunications: 
Interoperability  Requirements  for  the 
Encryption  of  Meteor  Burst  Radio 
Communications;"  and  FED-STD  1057 
entitled  "Telecommunications: 
Interoperability  Requirements  for 
Meteor  Burst  Radio  Communications 
Between  Networks  by  Conventional 


Master  Stations"  were  being  proposed 
for  Federal  use  and  that  comments  were 
reque.sted. 

(3)  The  justification  package  as 
approved  by  the  Deputy  Assistant 
Secretary  of  Defense  (Etefense-wide  C3), 
Office  of  the  Assistant  Secretary  of 
Defense  was  presented  to  GSA  by  NCS 
with  a  recommendation  for  adoption  of 
the  standards.  These  data  are  a  part  of 
the  public  record  and  are  available  for 
inspection  and  copying  at  the  Office  of 
Technology  and  Standards.  National 
Communications  System.  Washington, 
DC  20305-2010. 

(4)  A  copy  of  each  standard  is 
provided  as  an  attachment  to  this 
notice.  Interested  parties  may  purchase 
the  standard  from  GSA.  acting  as  agent 
for  the  Superintendent  of  Documents. 
Copies  are  for  sale  at  the  GSA  Federal 
Supply  Service  Bureau  (FSSB), 
Specifications  Section,  suite  8100,  490 
East  L'Enfant  Plaza.  SW.,  Washington, 
DC  20407;  telephone  (202)  755-0325. 

Dated:  April  13.  1994 
Francis  A.  McDonough, 

Acting  Commissioner. 

Federal  Standards  1055, 1056,  and 
1057  Telecommunications: 
Interoperability  Requirements  for 
Meteor  Burst  Communications 

1.  Scope.  The  terms  and 
accompanying  definitions  contained  in 
these  standards  are  drawn  from 
authoritative  U.S.  Government  sources 
such  as  the  Department  of  Defense  and 
the  National  Telecommunications  and 
Information  Administration  and  several 
authoritative  U.S.  Gove.Timent 
publications.  The  Meteor  Burst 
Communications  Subcommittee  to  the 
Federal  Telecommunications  Standards 
Committee  (FTSC)  has  developed  a 
family  of  technical  specifications  for  use 
by  systems  that  use  meteor  trails  as  the 
primary  mechanism  for 
communications. 

1.2.  Applicability.  All  Federal 
departments  and  agencies  shall  use 
Federal  Standards  FED-STD  1055, 
"Telecommunications:  Interoperability 
Requirements  for  Meteor  Burst  Radio 
Communications  Between  Conventional 
Master  and  Remote  Stations,"  FED-STD 
1056,  "Telecommunications: 
Interoperability  Requirements  for  the 
Encr>ption  of  Meteor  Burst  Radio 
Communications,"  and  FED-STD  1057. 
"Telecommunications:  Interoperability 
Requirements  for  meteor  Burst  Radio 
Communications  Between  Networks  by 
Conventional  Master  Stations"  in  the 
design  and  procurement  of  all  Meteor 
Burst  Communication  equipment  to  be 
used  on  Government  authorized  radio 
frequencies,  except  for  (1)  Equipment 
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used  for  remote  sensing  applications;  (2) 
equipment  employing  spread  spectrum 
modulation;  (3)  equipment  that 
dynamically  changes  data  rate  during 
meteor  trails.  The  use  of  these  standards 
by  all  Federal  departments  and  agencies 
is  mandatory. 

1.2.  Purpose.  The  purpose  of  this 
standard  is  to  improve  the  Federal 
acquisition  process  by  providing 
Federal  departments  and  agencies  with 
a  comprehensive,  authoritative  source 
for  meteor  burst  communications. 

2.  Requirements  and  Applicable 
Documents.  The  radio  characteristics, 
modulation,  data  rates,  and  message 
broadcast  procedures  and  format 
defined  in  these  standards  are  to  be 
applied  to  the  design  and  procurement 
of  meteor  burst  communications 
equipment.  These  are  a  family  of 
Federal  Telecommunications  Standards 
and  each  contains  a  list  of  other  Federal 
standards  that  may  be  applicable  to 
implementation  of  these  standards. 

3.  Use.  All  Federal  departments  and 
agencies  shall  use  these  standards  in  the 
design  and  procurement  of  meteor  burst 
communication  equipment.  Only  after 
determining  that  a  requirement  is  not 
included  in  these  documents  may  other 
sources  be  used. 

4.  Effective  Date.  The  use  of  these 
approved  standards  by  U.S.  Government 
departments  and  agencies  is  mandatory, 
effective  180  days  following  the 
publication  date  of  this  standard. 

5.  Changes.  When  a  Federal 
department  or  agency  considers  that 
these  standards  do  not  provide  for  its 
essential  needs,  a  statement  citing 
inadequacies  shall  be  sent  in  duplicate 
to  the  General  Services  Administration, 
Regulations  Analysis  Division  (KMR), 
Washington,  DC  20405.  in  accordance 
with  the  provisions  of  the  Federal 
Information  Resources  Management 
Regulation.  Subpart  201-20.3.  The 
General  Services  Administration  will 
determine  the  appropriate  action  to  be 
taken  and  will  notify  the  agency. 
Federal  departments  and  agencies  are 
encouraged  to  submit  updates  and 
corrections  to  these  standards,  which 
will  be  considered  for  the  next  revision 
of  this  standard.  The  General  Services 
Administration  has  delegated  the 
compilation  of  suggested  changes  to  the 
National  Communications  System 
whose  address  is  given  below:  Office  of 
the  Manager.  National  Communications 
System.  Office  of  Techonolgy  and 
Standards,  Washington,  DC  20305- 
2010. 
IFR  Doc.  94-11308  Filed  5-12-94;  8:45  am] 

BILUNO  COOE  W20-2S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

On  Fridays,  the  Department  of  Health 
and  Human  Services,  Office  of  the 
Secretary  publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  are  those 
information  collections  recently 
submitted  to  OMB. 

1.  Teenage  Parent  Demonstration 
Evaluation — Second  Follow-Up— New — 
The  follow-up  surveys  of  demonstration 
participants  and  control  group  members 
and  assessments  of  their  children  will 
provide  data  critical  to  the 
comprehensive  evaluation  of  the 
demonstration.  The  information  will  be 
used  to  document  the  demonstration's 
effectiveness  in  reducing  long-term 
welfare  dependency  and  promoting 
economic  self-sufficiency.  Respondents: 
Individuals  or  hou.sehoIds.  Burden 
Information  for  the  Basic 
Questionnaire — Total  Number  of 
Respondents:  3,649;  Frequency  of 
Response:  one  time;  Average  Burden  per 
Response:  50  minutes;  Estimated 
Annual  Burden:  3,029  hours.— Burden 
Information  for  Child  Assessment  and 
Self-Administered  Questionnaire — Total 
Number  of  Respondents:  2,708;  Annual 
Frequency  of  Response:  one  time; 
Average  Burden  per  Response:  1.35 
hours;  Estimated  Annual  Burden:  3,656 
hours.— Total  Burden:  6,685  hours. 

OMB  Desk  Officer:  Allison  Eydt. 
Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  619-0511.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  OMB  Reports  Management 
Branch,  New  Executive  Office  Building, 
room  3208,  Washington,  DC  20503. 

Dated:  May  4, 1994. 
Dennis  P.  Williams. 

Deputy  Assistant  Secretary.  Budget. 

[PR  Doc.  94-11546  Filed  5-12-94;  8:45  am) 

BILLING  CODE  41S0-04-M 


Administration  on  Aging 

[Program  Announcement  No.  AOA-84-2] 

Fiscal  Year  1994  Program 
Announcement;  Availability  of  Funds 
and  Request  for  Applications 

AGENCY:  Administration  on  Aging.  HHS. 
ACTION:  Announcement  of  availability  of 
funds  and  request  for  applications 
under  the  Administration  on  Aging's 
Discretionary  Funds  Program  for 
research,  demonstration,  training, 
development,  and  related  capacity- 
building  activities. 

SUMMARY:  The  Administration  on  Aging 
(AoA)  announces  its  Fiscal  Year  (FY) 
1994  Discretionary  Funds  Program 
(DFP)  of  knowledge  building,  program 
innovation  and  development, 
information  dissemination,  training, 
technical  assistance,  and  related 
capacity-building  efforts.  The  FY  1994 
DFP  is  responsive  to  the  major  strategic 
initiatives  of  the  Assistant  Secretary  for 
Aging  and  to  specific  mandates  of  the 
Older  Americans  Act,  which  focus  on 
certain  aging  program  areas  and  on  the 
needs  of  vulnerable  older  population 
groups.  Funding  for  AoA  discretionary 
grants  is  authorized  by  Title  IV  of  the 
Older  Americans  Act,  Public  Law  89- 
73,  as  amended. 

This  program  announcement  consists 
of  three  parts.  Part  I  provides 
background  information,  discusses  the 
purpose  of  the  AoA  Discretionary  Funds 
Program,  and  documents  its  statutory 
funding  authority.  Part  II  describes  the 
programmatic  priorities  under  which 
AoA  is  inviting  applications  to  be 
considered  for  funding.  Part  III 
describes,  in  detail,  the  application 
process  and  provides  guidance  on  how 
to  prepare  and  submit  an  application. 

All  of  the  forms  necessary  to  .submit 
an  application  are  published  as  part  of 
this  announcement  following  Part  III. 
No  separate  application  kit  is  necessary 
for  submitting  an  application.  If  you 
have  a  copy  of  this  entire 
announcement,  you  have  all  the 
information  and  forms  required  to 
prepare  and  submit  an  application. 

Grants  will  be  made  under  this 
announcement  subject  to  the  availability 
of  funds  for  the  support  of  the  priority 
area  project  activities  described  herein. 
DATES:  This  announcement  contains 
different  deadline  dates  for  the 
submission  of  applications,  depending 
upon  the  priority  area  under  which  an 
application  is  submitted  for  competitive 
review  and  funding.  For  applications 
responding  to  one  group  of  designated 
priority  areas,  the  deadline  date  is  July 
12, 1994.  For  another  group  of  specified 
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priority  areas,  the  deadline  for 
applications  is  October  7. 1994.  One 
other  priority  area  has  multiple  deadline 
dates.  The  potential  applicant  should 
check  each  priority  area  carefully  to 
determine  the  deadline  date  for  the 
application  it  intends  to  submit. 
ADDRESSES:  Application  receipt  point: 
U.S.  Department  of  Healtli  and  Human 
Services.  Administration  on  Aging, 
Office  of  Administration  and 
Management.  330  Independence 
Avenue.  SW..  room  4644,  Washington. 
DC  2J0201.  Attn:  AoA-94-1. 
FOR  FURTHER  INFORMATION  CONTACT: 
Department  of  Health  and  Human 
Services,  Administration  on  Aging, 
Office  of  Program  Development,  330 
Independence  Avenue.  SVV..  room  4278, 
Washington,  DC  20201.  telephone  (202) 
619-0441. 

SUPPLEMENTARY  INFORMATION: 
Part  I.  Background 

A.  The  Challenges  of  an  Aging  Society 

According  to  the  National  Center  for 
Health  Statistics,  life  expectancy  at  birth 
for  Americans  in  1991  rose  to  a  record 
75.5  years.  The  Census  Bureau  predicts 
that  by  the  year  2020  the  average  life 
expectancy  will  be  82  years  for  women 
and  74.2  years  for  men.  At  the  turn  of 
the  century,  only  4  percent  of  the 
American  population  was  65  and  over. 
By  1990,  it  was  12  percent.  Beginning  in 
approximately  15  years,  the  percentage 
is  projected  to  increase  rapidly  to  20 
percent  and  then  to  increase  slowly  to 
about  21%  by  2050  and  22%  by  2060. 
By  the  year  2030,  there  will  be  more 
people  age  65  and  older  than  young 
people  under  age  15  in  the  population. 

The  baby  boom  generation,  which 
will  bc^gin  to  reach  retirement  age  in 
little  more  than  a  decade,  now 
represents  the  largest  age  segment  of  the 
U.S.  population,  numbering 
approximately  75  million.  The  current 
oldei?  population,  already  noted  for  its 
heteiiogeneity.  will  be  significantly  more 
diverse  with  the  aging  of  the  baby 
boonters  in  the  early  decades  of  the  21st 
century.  The  great  increase  in  the 
numbers  and  the  diversity  of  the 
elderly,  combined  with  dramatically 
different  lifestyle  changes,  such  as  four- 
generation  households  and  more  women 
serving  in  both  caregiving  roles  and  the 
work  force,  are  all  important  factors  to 
consider  in  planning  for  an  aging 
society. 

If  the  Nation  is  to  be  well  prepared  for 
the  burgeoning  numbers  of  older 
persons  at  the  turn  of  the  century,  and 
to  be  equally  well  equipped  to  take 
advantage  of  the  opportunities  those 
changes  provide — and  not  be  daunted 


by  the  hard  challenges — then  today  we 
must  grasp  the  basic  implications  of  an 
aging  society,  and  act  on  the  basis  of 
those  realizations.  Our  Nation  has  many 
different  policies  and  agencies  that 
impact  on  what  people  may  or  may  not 
do  when  they  retire.  Although  the 
Department  of  Health  and  Human 
Services  provides  the  bulk  of  public 
financing  for  programs  and  benefits  that 
directly  or  indirectly  affect  older 
persons,  almost  every  federal  agency  is 
involved  in  providing  services  to  older 
persons  including  the  Departments  of 
Housing  and  Urban  Development, 
Transportation.  Justice.  Agriculture. 
Labor,  Defense,  Energy  and  Treasury.  By 
creating  the  position  of  Assistant 
Secretary  for  Aging,  the  President  and 
the  Secretary  of  the  Department  Health 
and  Human  Services  have  provided  a 
focal  point  for  aging  policy,  whereby  the 
disparate  program  responsibilities  of 
federal  government  agencies  can  be 
linked  into  a  more  coherent  vision  of 
what  is  needed  for  an  aging  society. 

B.  Older  Americans  Act  Responsibilities 
of  the  Assistant  Secretary  for  Aging  and 
the  Administration  on  Aging 

The  Older  Americans  Act  of  1965,  as 
amended,  is  designed  to  provide 
assistance  in  the  development  of  new  or 
improved  programs  to  help  older 
persons,  through  grants  to  the  States  and 
tribal  organizations  for  community 
planning  and  services  and  for  research, 
demonstration  and  training  projects. 
Through  the  Act.  the  Congress  has 
declared  that  it  is  the  responsibility  of 
the  Federal  government,  the  States  and 
Native  American  tribal  organizations  to 
assist  older  people  as  they  endeavor  to 
secure  an  adequate  retirement  income, 
the  best  possible  physical  or  mental 
health  services,  suitable  housing,  long 
term  care  services,  employment 
opportunities  and  participation  in  a 
wide  range  of  civic,  cultural,  eduational 
and  recreational  activities. 

Title  II  of  the  Act  declares,  further, 
that  it  is  the  responsibility  of  the 
Assistant  Secretary  for  Aging  to  serve  as 
the  effective  and  visible  advocate  for 
older  individuals  within  the  Department 
of  Health  and  Human  Services  and  with 
other  departments,  agencies,  and 
instrumentalities  of  the  Federal 
Govemmen-t.  Under  Title  II.  the 
Assistant  Secretary  is  charged  with 
directly  assisting  the  Secretary  of  Health 
and  Human  Services  in  all  matters 
pertaining  to  problems  of  the  aged  and 
aging  and  with  the  responsibility  to 
administer  the  formula  and 
discretionary  grant  programs  authorized 
by  Congress  under  Titles  III,  IV,  VI  and 
VII  of  the  Act. 


1.  The  AoA  Discretionary  Funds 
Program 

The  Discretionary  Funds  Program 
authorized  by  Title  IV  of  the  Act 
constitutes  the  major  research, 
demonstration,  training  and 
development  effort  of  the 
Administration  on  Aging.  Through  this 
Title  IV  Program  Announcement,  the 
Assistant  Secretary  for  Aging  intends  to 
draw  special  attention  to  the 
Discretionary  Funds  Program  as  an 
essential  mechanism  for:  (a)  improving 
programs  and  services  to  the  elderly:  (b) 
emphasizing  several  major  initiatives 
that  respond  directly  to  the  current  and 
future  challenges  and  opportunities  of 
an  aging  society,  and;  (c)  carrying  out 
his  responsibilities  as  a  chief  advocate 
for  older  persons. 

The  Title  IV  mandate  is  aimed, 
generally,  at  building  knowledge, 
developing  innovative  model  proi;rams. 
and  training  personnel  for  service  in  the 
field  of  aging,  and  matching  these 
resources  to  the  changing  needs  of  older 
persons  and  their  families  in  the  coming 
decades.  AoA's  research, 
demonstrations,  training  and  other 
discretionary  projects  are  focused  on: 

•  Advancing  our  knowledge  and 
understanding  of  current  program  and 
policy  issues,  such  as  community  and 
in-home  long-term  care  service  systems 
and  programs,  significant  to  the  well- 
being  of  the  older  population; 

•  Improving  the  effectiveness  of 
Older  Americans  Act  programs  by 
testing  new  models,  systems,  and 
approaches  for  better  providing  and 
delivering  services  to  older  persons;  and 
providing  training,  technical  assistance, 
and  information  that  will  increase  our 
ability  to  serve  older  Americans  with 
skill,  care,  and  compassion. 

2.  Coordination  With  Other  Federal 

Agencies 

In  accordance  with  Title  II  of  the 
Older  Americans  Act,  the  Assistant 
Secretary  for  Aging  and  the 
Administration  on  Aging  (AoA) 
function  as  focal  points  within  the 
Federal  government  for  aging-related 
concerns.  In  that  capacity,  the  Assistant 
Secretary  advises  the  Secretary  of 
Health  and  Human  Services  on  matters 
affecting  older  Americans  and  provides 
consultation  and  information  to  units 
across  the  Federal  government  on  the 
characteristics,  circumstances,  and 
needs  of  older  persons.  AoA  has  a 
strong  commitment  to  working  with 
other  Federal  agencies  on  policy  and 
program  development  in  issue  areas  of 
importance  to  older  Americans.  To  carry 
out  its  national  level  program  and 
advocacy  responsibilities.  AoA  places 


25066 


Federai  Register  /  Vol.  59.  No.  92  /  Friday.  May  13.  1994  /  Notices 


major  emphasis  on  developing 
collaborative  relationships  with  other 
Federal  agencies  aimed  at  coordinating 
diverse  and  wide-ranging  Federal 
program  resources  and  linking  those 
resources  to  the  similarly  diverse  needs 
of  older  persons. 

Dating  back  two  decades,  AoA  has 
worked  hard  to  develop  and  implement 
a  network  of  Federal  Interagency 
Agreements  to  better  serve  older 
Americans,  combining  our  resources 
with  those  of  the  Departments  of 
Transportation,  Housing  and  Urban 
Development,  Labor,  and  Education,  the 
Farmers  Home  Administration,  and  the 
Corporation  for  National  and 
Community  Service  (formerly  ACTION), 
as  well  as  with  other  agencies  within 
the  Department  of  Health  and  Human 
Services,  such  as  the  Social  Security 
Administration,  the  Health  Care 
Financing  Administration,  the 
Administration  for  Children  and 
Families,  and  the  Public  Health  Service, 
including  the  National  Institute  on 
Aging. 

These  interagency  collaborations 
represent  a  strategic  coupling  of  AoA's 
resources  to  serve  the  nation's  elderly, 
especially  those  at  risk  of  losing  their 
independence.  AoA's  Federal 
Interagency  Agreements  cover  a 
spectrum  of  program  effort.s — in 
housing,  transportation,  health 
promotion,  elder  abuse,  etc. — that 
closely  parallel  a  number  of  the  priority 
areas  in  this  Discretionary  Funds 
Program  Announcement. 

3.  Dissemination  of  Title  IV  Project 
Results  and  Products 

In  keeping  with  the  provisions  of  the 
Older  Americans  Act.  all  projects 
funded  under  Title  IV  are  required  to 
undertake  vigorous  steps  to  di.sseminate 
the  results  and  products  of  their  projects 
to  appropriate  audiences  involved  in 
promoting  the  well-being  of  older 
persons.  This  should  include  energetic 
marketing  of  products  and  results. 
Projects  are  strongly  encouraged  to 
utilize  appropriate  promotional  mwlia 
campaigns  in  order  to  insure  that  their 
outcomes  receive  the  widest  possible 
attention.  Such  campaigns  should  seek 
to  educate  consumers,  providers 
(including  the  Aging  Network),  the 
private  sector,  and  policy  sector  about 
Iheir  results  and  to  promote  use  of  their 
products.  A  special  priority  area  in  this 
Program  Announcement  further 
eir.phasizes  the  importance  of 
dissemination  and  utilization  of  Title  IV 
project  findings,  products,  and  results. 

As  described  Iwlow  in  Part  III.  Section 
1.2.  the  most  effe<;tive  dissemination 
begins  at  the  moment  a  project  is 
conceptualized  and  includes  the 


involvement  of  potential  user  audiences 
throughout  the  project,  particularly  in 
the  design  of  products.  As  part  of  their 
dissemination  plan,  applicants  are  also 
encouraged  to  consider  the 
development,  as  appropriate,  of  brief 
products  suitable  for  widespread 
dissemination  to  older  persons,  their 
families  and  other  caregivers,  and 
practitioners  who  serve  older  persons. 
Advice  on  ways  to  maximize  the 
utilization  of  a  proposed  projeci  may  be 
obtained  by  contacting  Saadia 
Greenberg  at  the  AoA  Office  of 
Dissemination  and  Utilization  at  (202) 
619-0441.  Applicants  may  also  be 
interested  in  obtaining  a  publication 
entitled.  Dissemination  by  Design, 
which  may  be  requested  by  calKng  the 
above  number. 

C.  Major  Strategic  Initiatives 

The  Secretary  of  Health  and  Human 
Services  has  charged  the  Assistant 
Secretary  for  Aging  with  lead 
responsibility  within  the  Department  for 
four  major  strategic  initiatives — home 
and  community-based  long-term  care; 
older  women;  an  aging  blueprint  for 
future  generations:  and  nutrition  and 
malnutrition.  These  initiatives  are  in 
concert  with  the  Older  Americans  Act 
mandate  to  develop  new  and  improved 
programs  to  help  older  persons. 
Through  this  Program  Announcement, 
the  Assistant  Secretary  is  focusing  Title 
IV  Discretionary  Funds  support  on  each 
of  these  initiatives.  (Full  descriptions  of 
the  initiatives  are  available  by 
contacting  the  Office  of  Program 
Development.  Administration  on  Aging 
at  202-619-0441). 

1.  Home  and  Community  Based  Long 
Term  Care 

The  home  and  community-based 
long-term  care  initiative  responds  to  the 
central  concern  that  persons  with 
chronic  illnesses  and  disabilities  have 
the  resources  to  live  independently  in 
their  homes  and  communities  as  long  as 
possible.  One  critical  issue  now  being 
debated  is  how  we  can  best  ensure  that 
government  at  all  levels  works  in  a  more 
efficient  and  effe<:tive  manner  to  help 
meet  that  concern.  To  fo<:us  attention  on 
this  and  other  key  issues  affecting  home 
and  community-based  long-term  care, 
the  Assistcmt  Se<-.retary  for  Aging  and 
the  Adminjstr?ition  on  Aging  convened 
a  Health  Care  University  in  January 
1994.  The  Health  Care  University 
provided  a  forum  for  (1)  outlining  the 
Assistant  Secretary's  home  and 
cominunity-ba.sed  long-term  rare 
initiative;  (2)  encouraging  the 
participants  (including  community, 
state.  Trilwl,  and  national  organization.s, 
agencies,  and  officials)  to  better 


understand  and  fully  discuss  the  Health 
Security  Act  legislation  proposed  by  the 
President,  and;  (3)  providing 
preliminary  findings  of  the  AoA  home 
and  community-based  long-term  care 
survey. 

The  home  and  community-based  long 
term  care  initiative  will  focus  on 
building  a  comprehensive  policy  on 
long-term  care  for  all  persons  who  need 
services,  with  a  special  emphasis  on  the 
elderly.  Surveys  show  that  older  people 
overwhelmingly  prefer  to  live  in  their 
own  homes  and  communities,  rather 
than  in  institutional  settings,  but  many 
need  home  and  community-based 
services  to  do  so.  Approximately  6.1 
million  older  people  living  in  the 
community  experience  difficulty  with 
one  or  more  activities  of  daily  living 
such  as  eating,  bathing,  dressing, 
toileting,  or  transferring  in  or  out  of  bed. 
However,  less  than  half  of  these 
individuals  receive  any  personal  help. 
Through  this  Di.scretionary  Funds 
Program  (DFP)  Announcement,  AoA 
will  provide  leadership  for  the 
continued  development  of  consumer- 
driven  home  and  community-based 
systems  of  care. 

2.  Older  Women 

Efforts  to  improve  the  quality  of  life 
for  America's  older  women  comprise 
another  of  the  Assistant  Secretary's 
initiatives  upon  which  this  DFP 
Announcement  will  focus.  Women 
comprise  60  percent  of  today's  65  plus 
population.  Today,  there  are  18.3 
million  women,  as  compared  to  12  6 
older  men.  By  the  year  2000,  it  is 
expected  that  there  will  be  five  women 
for  every  two  men  over  the  age  of  75. 
The  special  circumstances  faced  by 
older  women  are  frequently  overlooked. 
Al.most  three-quarters  of  all  elderly 
persons  living  below  poverty  are 
women.  Poverty  is  projected  to  be  an 
even  greater  problem  for  women  when 
the  baby  boom  generation  reaches 
retirement. 

Although  women  live  longer  than 
men.  the  quality  of  their  lives  ofton 
deteriorates  suhst.Tntially  in  the  later 
years  due  to  illnesses,  chronic 
conditions,  falls  and  other  injuries,  and 
stresses  of  caregiving  cr  of  living  alone. 
Some  physical  conditions  which 
typically  affect  older  women  can  be 
prevented  if  they  are  encouraged  to 
adopt  healthier  lifestyles  in  the  late 
middle  years. 

The  Administration  on  Aging 
recognizes  the  need  for  a  highly  visible, 
well-coordinated  effort  which,  through 
outreach,  education,  dissemination, 
advocacy  and  partnership-building,  will 
focus  on  critical  issues  affecting  older 
women  including  income  security, 
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health,  caregiving  and  housing.  The 
older  women's  initiative  will  work  to 
enhance  the  capacity  of  the  Aging 
Network  to  effectively  address  older 
women's  issues  and  explore  the 
feasibility  of  developing 
intradepartmental  and  interngenc:y 
partnerships  to  address  the  needs  of 
olderjwomen.  It  will  also  endeavor  to 
educ-jte  older  women  at  jhe  grass  roots/ 
local  level,  as  well  as  the  public  and 
private  sectors,  about  issues  affecting 
olderjwomen;  and  reinforce  the  capacity 
of  vvornen  to  make  significant 
contributions  to  society  throughout  the 
life  c4(:le. 

.1.  Numtion  and  Malnutrition 

The  nutrition  and  malnutrition 
initiative  of  the  Assi.stant  Secretary  will 
address  the  critical  problem  of 
malnutrition  among  the  elderly.  Recent 
surveys  show  that  alarming  numbers  of 
older  Americans  are  malnourished.  At 
the  same  time,  because  of  medical 
advances  and  the  availability  of 
community-based  services,  such  as 
home  delivered  meals,  more  older 
persons  have  been  able  to  remain 
independent  and  in  their  own  homes, 
rather  than  having  to  be 
institutionalized.  The  Administration 
on  Aging's  nutrition  and  malnutrition 
initiative  will  focus  attention  on 
educating  the  public  and  private  sectors 
to  the  growing  problem  of  malnutrition, 
and  fmding  ways  to  prevent  its 
occurrence.  As  part  of  that  effort,  AoA 
is  now  supporting  a  synthesis  of  current 
knowledge  concerning  the  nutritional 
.status  of  older  persons,  as  well  as  an 
analysis  of  public  awareness  of  the 
issues  of  nutrition  and  malnutrition 
among  the  elderly. 

The  Administration  on  Aging  will 
also  fo<:us  its  nutrition  and  malnutrition 
initiative  on  the  current  in-home  and 
congregate  meals  programs  supported 
under  Title  III  and  Title  VI  of  the  Older 
Americans  Ac1.  Key  goals  are:  1) 
increasing  public  awareness  regarding 
the  issues  of  adequate  nutrition, 
malnutrition,  hunger,  and  food 
insecurity  and  their  interrelationships  to 
health,  independence,  and  quality  of  life 
of  oldier  individuals:  2)  providing 
leadership  in  promoting  a  nutrition 
agenda  for  the  future;  3)  developing  and 
promoting  direct  prevention  and 
inter\'ention  strategies  to  enhance  the 
nutritional  status  of  older  people,  and; 
4)  developing  integrated  public  policies 
to  ensure  greater  access  to  appropriate 
food  and  nutrition  services  for  older 
individuals.  In  support  of  these 
es.sential  components  of  the  nutrition 
and  malnutrition  initiative,  the 
Assistant  Secretary  for  Aging  is 
investing  approximately  S2.8  million 


dollars  in  an  evaluation  of  the  National 
Nutrition  Program  for  the  Elderly 
funded  under  Title  III  of  the  Older 
Americans  Act.  A  contract  to  perform 
the  evaluation  has  been  awarded  to 
Mathematica  Policy  Research,  Inc.,  of 
Princeton,  N.J. 

4.  Blueprint  for  an  Aging  Society 

Another  major  AoA  initiative  that  the 
Program  Announcement  will  address  is 
development  of  a  blueprint  for  how  the 
Nation  can  and  should  now  prepare  for 
the  retirement  of  future  generations, 
particularly  the  baby-boom  generation. 
As  society  ages,  and  the  first  of  the  baby 
boom  generatien  reaches  retirement  age 
in  the  next  decade,  we  must  begin  to 
plan  for  the  impact  that  this  aging 
cohort,  and  those  following,  will  have 
on  our  society.  Significant  increases  in 
the  numbers  and  diversity  of  older 
persons,  the  complexity  of  claims  on 
resources  being  made  between 
generations,  dramatically  different 
lifestyle  changes  such  as  four  generation 
households  and  more  women  ser\'ing  in 
both  caregiving  roles  and  the  work 
force — these  are  among  the  critical 
factors  that  must  be  addressed  in 
planning  for  an  aging  society.  In 
addition,  society  must  learn  to  recognize 
that  active  and  productive  retirement  is 
the  norm. 

In  determining  how  best  to  addre.ss 
the  needs  of  our  aging  society,  we  must 
examine  not  only  the  economic 
implications,  but  the  social  implications 
as  well.  The  Blueprint  will  outline  a 
framework  for  responding  to  the  issues 
of  future  retirees  by  examining  the  aging 
of  the  baby  boom  cohort  from  a  wide 
perspective,  including  issues  such  as 
the  role  of  health  and  long-term  care; 
the  importance  of  supportive  services 
sut;h  as  housing  and  transportation; 
lifestyle  choices  and  individual 
responsibility;  the  impact  of 
demographic  changes  on  family  and 
.social  structures;  diversity  issues;  and 
the  economic  realities  of  an  aging 
society.  This  conceptual  framework  will 
assist  the  federal  government  in  sorting 
out  the  options  available  to  promote  a 
more  coordinated  approach  to  our  aging 

society- 
Addressing  the  aging  of  sficiety  from 
this  broad  framework  necessitates  that 
we  explore  ways  of  working  both  within 
and  outside  of  the  Department  of  Health 
and  Human  Services  to  address  these 
critical  issues.  The  role  of  the 
Administration  on  Aging  would  include 
mounting  an  education  campaign 
around  savings  and  thrift  issues,  as  well 
as  physical  fitness  and  health 
promotion.  This  education  campaign 
would  have  as  its  focus  making  society 
aware  of  the  opportunities  and  choices 


available  to  older  persons  to  remain 
productive  and  active  citizens,  as  well 
as  the  contributions  seniors  make  to  this 
country. 

D.  Other  Oldtr  Americnns  Act  Mandates 

Other  awns  of  emphasis  in  this  Title 
IV  Discretionary'  Funds  Program 
Announcement  derive  from  certain 
specific  mandates  of  the  Older 
Americans  Act.  which  concentrate 
discretionary  funding  resources  on 
making  specific  aging  programs  more 
effective  and  on  belter  serving 
vulnerable  population  groups.  The 
priority  program  areas  (in  addition  to 
long  term  care,  nutrition,  older  women, 
and  a  future  aging  so<;ietyl  in(  lude 
multigenerational  and  intergenerational 
programs,  volunteerism.  and  minority 
aging. 

E.  Ttfchnical  Assistance  Workshops  for 
Prospective  Applicants 

Workshops  will  be  held  in 
Washington.  D.C.  and  several  other 
cities  to  provide  guidance  and  technical 
assistance  to  prospective  applicants. 
Please  call  the  appropriate  AoA  contact 
person  for  the  time  and  location  of  the 
workshop  you  are  intere.sted  in 
attending. 


City 

AoA  Contact 

Person(s) 

Wastiington.  D.C 

Alfred  Duncker/ 

Saadia  Greentierg. 

Alt>erl  Byrcflrma 

Tetzlott.  (202)  619- 

0441. 

Boston,  Massactiu- 

Thomas  Hooker. 

setts. 

(617)565-1158. 

New  Yom,  New  Yort<  . 

Judith  Rackmill.  (212) 

264-2976. 

Ptiiladelphia,  Penn- 

Paul E.  Ertel.  Jr., 

sylvania. 

(215)596-6891. 

Atlanta.  Georgia  

Franklin  Nicholson, 

(404)  331-5900. 

Chicago,  Illinois  

Eli  Lipschultz,  (312) 

353-3141. 

Dallas,  Texas 

John  Diaz,  (214) 

767-2971. 

Kansas  City,  Missouri 

Larry  Brewster.  (816) 

374-6015. 

Denver,  Colorado  

Percy  Devine.  (303) 

844-2951. 

San  Francisco,  Cali- 

Frank Cardenas. 

fornia. 

(415)556-€003. 

Seattle.  Washington  .. 

Chisato  Kawatx}ri, 

(206)553-5341. 

F.  Statutory-  Authority 

The  statutory  authority  for  awards 
made  under  the  AoA  Discretionary 
Funds  Program  is  contained  in  Title  II 
and  Title  IV  of  the  Older  Americans  Act, 
(42  U.S.C.  3001  et  seq.).  as  amended  by 
the  Older  American  Act  Amendments  of 
1992.  Pub.L.102-375.  September  30. 
1992. 
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G.  Public  Comments  on  this 
Announcfmffnt 

AoA  invites  comnierifs  on  this 
DiscrHtionary  Funds  Program 
.\j:aouncerr.ent.  In  addition,  because  the 
field  of  aging  is  characterized  by  rapidly 
unfolding  events,  new  data,  findings 
and  interpretations,  and  a  diversify  of 
is.^ues  important  to  older  people,  the 
Administration  on  Aging  is  considering 
the  publication  of  two  Discretionary 
Funds  Program  Announcements  in 
Fiscal  Year  1995,  in  early  Winter  and 
late  Spring.  We  invite  comments  on  that 
possibility  as  well.  Please  direct  your 
comments  to.  Office  of  Program 
Development.  Administration  on  Aging. 
330  Independence  Avenue,  S.W.. 
Washington.  D.C.  20201. 

Part  II — Priority  Areas 

Part  II  of  the  Discretionary  Funds 
Program  (DFP)  Announcement  sets  forth 
the  priority  areas  under  which 
applications  will  be  considered  for 
funding  by  the  Administration  on 
Aging.  Part  D  also  provides  general 
guidelines  concerning  eligible 
applicants  as  well  as  project  costs  and 
duration.  More  specific  instructions 
regarding  eligibility,  the  federal  share  of 
project  costs,  project  duration,  and 
deadline  dates  for  the  submission  of 
applications  may  be  found  under  the 
individual  priority  areas. 

Applications  mu.st  be  diredly  and 
explicitly  responsive  to  the  expressed 
concerns  of  the  particular  priority  area 
under  which  they  are  submitted. 

A.  Eligible  Applicants 

As  a  general  rule,  any  public  or 
nonprofit  agency,  organization,  or 
institution  is  eligible  to  apply  under  this 
Discretionary  Funds  Program 
Announcement.  Where  there  are 
exceptions  to  this  rule,  they  are 
specified  in  the  appropriate  priority  area 
description.  The  Administration  on 
Aging  will  not  consider  grant 
applications  from  individuals  because 
they  are  ineligible  to  receive  a  grant 
award  under  the  provisions  of  Title  IV 
of  the  Older  Americans  Act.  For-profit 
organizations  are  not  eligible  applicants, 
but  may  participate  as  subgrantees  or 
subcontractors  to  eligible  public  or 
nonprofit  agencies. 

Any  nonprofit  organization  applying 
under  this  program  announcement  that 
is  not  now  a  DHHS  grantee  should 
include,  with  its  application.  Internal 
Revenue  Ser\  ice  or  other  legally 
recognized  documentation  of  its 
nonprofit  status.  A  nonprofit  applicant 
cannot  be  funded  without  proof  of  its 
.stafu.s. 


B.  Project  Costs  and  Duration 

Under  each  priority  area,  AoA  has 
estimated  the  number  of  projects  to  ho 
funded  <ind  offered  guidelines  regarding 
both  the  duration  of  those  proiocts  and 
the  anticipated  federal  share  of  project 
costs.  Becau.se  applications  are  reviewed 
on  a  competitive  basis  wirhin  priority 
areas,  they  are  expectwl  to  l)e 
comparable  in  tarms  of  cost  and 
duration.  Therefore,  applicants  a-'e 
strongly  urged  to  adhere  to  those 
guidelines. 

C.  Projects  Funded  Under  Cooperative 
Agreement  Avicrds 

Under  certain  priority  areas.  AoA  has 
indicated  it  will  use  the  mechanism  of 
the  cooperative  agreement  in  making 
awards.  Under  the  cooperative 
agreement  mechanism.  AoA  and  each 
project  grantee  will  share  responsibility 
for  managing  that  project. 

The  grantee  organization  will  have  the 
primary  responsibility  for  developing 
and  implementing  the  activities  of  the 
project.  AoA  will  join  with  the  grantee 
in  deciding  the  major  issues  to  be 
addressed  by  the  project;  use  periodic 
briefings  and  ongoing  consultation  to 
share  with  the  grantee  its  knowledge  of 
the  issues  being  addressed  by  the 
project  as  well  as  information  about 
relevant  activities  being  undertaken  by 
others;  provide  feedback  to  the  grantee 
about  the  usefulness  to  the  field  of  its 
written  products  and  information 
sharing  activities;  and  participate  as 
much  as  possible  in  the  deliberations  of 
the  project  advisory  committee.  The 
details  of  this  relationship  will  be  set 
forth  in  the  cooperative  agreement  to  be 
developed  and  signed  by  AoA  and  the 
prospective  grantee  prior  to  the  issuance 
of  the  award. 

D.  List  of  Priority  Areas 

(1)  Home  and  Community-Based  Long 
Term  Care 


Consumer  Participation  in  Home 
and  Community  Based  Care 

Capacity  Building  and  Mentoring 
Program  in  Home  and  Community 
Based  Care 

Aging  and  Disability:  Models  for 
Coordinated  Service  Systems 

Employment  of  Public  Assistance 
Recipients  in  Home  Care 

National  Long  Term  Care  PoHcy 
and  Resource  Center  on  Housing 
and  Supportive  Services 

Eldercare  Locator 

(2)  Older  Women 

2.1  National  Policy  and  Resource 
Center  on  Older  Women 

2.2  Protecting  Older  Women  Against 
Domestic  Violence 


1.1 


1.2 


1.3 


1.4 


1.5 


1.6 


(3)  Nutrition  and  Malnutrition  Among 
the  FIderly 

3.1     National  Policy  and  Resource 
Center  on  Nutrition  and  Aging 

[A]  Blueprint  for  An  Aging  Society 

4.1    TJational  Academy  on  Aging 

(5)  Other  Older  Americans  Act 

Mandatfs 

5.1  Responding  to  the  Needs  of 
Minority  Elderly  through  National 
Minority  Aging  Organizations 

5.2  National  Volunteer  Senior  Aides/ 
P'amily  Friends  Projects 

5.3  Volunteer  Service  Credit 
Demonstrations 

5.4  AoA  Dissemination  Projects 

5.5  Field-Initiated  Project  Applications 

(1)  Home  and  Community-Based  Long 
Term  Care 

1  1     Consumer  Participation  in  Home 
and  Community  Based  Care 

To  develop  effectiv©  and  efficient 
systems  of  home  and  community  based 
care  (HCBC),  States  must  promote  the 
informed  participation  of  consumers  in 
the  planning,  development  and  delivery 
of  services.  For  consumers  to  have 
meaningful  input,  they  need 
information  and  better  organization. 
Consumers  need  to  be  informed  about 
the  complex  issues  relating  to 
governance  and  management  of  the 
HCBC  system,  including  linkages  with 
the  institutional  and  acute  care  systems; 
resource  allocation  and  cost  controls; 
access  to  services,  including  eligibility, 
assessment,  and  care  planning  and 
coordination;  and  the  .scope, 
organization  and  quality  of  services. 
This  information  should  serve  to 
empower  consumers  to  become  partners 
in  the  planning  and  implementation  of 
state  and  community  HCBC  systems. 

Of  critical  importance  is  the 
mobilization  and  organization  of 
consumers  at  state  and  community 
levels.  Effective  input  into  systems 
development  and  implementation  can 
be  achieved  only  through  the 
collaboration  of  individuals  and  interest 
groups  at  all  levels  within  the  State. 
Collective  action  by  consumers,  based 
on  sound  information,  will  result  in 
consumer-driven  HCBC  which  is 
available,  accessible  and  appropriate  in 
relation  to  defined  needs  within 
allocated  resources. 

The  Administration  on  Aging  is 
interested  in  receiving  applications  for 
conducing  statewide  demonstration 
projects  resulting  in  replicable  models 
of  consumer  involvement  in  the  design, 
development,  and  implementation  of 
home  and  community  based  care 
systems.  Such  models  of  consumer- 
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drivu  1  HCBC  may  be  targeted  to  the 
elder  ;  .  or  to  the  elderly  in  conce.rt  wilh 
other  1  ii-t-c.t  populations  (e.g.  perscns 
with  Ssabihtit's!. 

Proi|osed  prt.jeLts  should  «:mphaRize 
e.nipo'A'ering  individuals  and  g.'oiip,s  at 
st.ite  i  id  community  levels  to 
partif !  pare  in  the  development  of 
ccnsL  t  )er-drivep.  s>Rteir:s  of  homv  Qnd 
corr;n  inity-based  care.  Applicor.ts  imist 
Indent;  :y  the  resources  and  niechanisms 
for  de\  eloping  and  disseminating 
ir.fcrnation,  a:id  for  the  mobilizdiion 
and  0  ■  janization  of  individuals  and 
group?  to  impact  on  HCBC  policy, 
prcgrajns  and  services.  Applicants 
shoul  i  also  focus  on  the  development 
ard  inpUmcntation  of  mechanisms  that 
woui(  .allow  formal  consumer  input. 
Appli:2tions  should  address  how 
proposed  strategies  will  be  targeted  or 
modified  to  reach  special  populations 
such  3$  low  income  and  minority 
indiviiduals  and  residents  of  rural  areas. 
InnovBtive  approaches  are  highly 
encouiraged. 

Proposals  are  invited  from  public  and 
private  non-profit  organizations  with 
demonstrated  experience  in 
representing  and  servirig  consumers  of 
home  and  community  based  cam.  The 
Administration  on  Aging  plans  to  make 
4-6  awards  with  an  approximate  federal 
.share  of  $125,000  per  year  for  an 
estimated  project  period  of  two  (2) 
years.  The  deadline  date  for 
applications  under  this  priority  area  is 
July  li,  1994. 

J  .2    Capacity  Building  and  Mentoring 
Program  in  Home  and  Communitv 
Based  Care 

In  the  absence  of  a  rx>hesive  federal 
policy  on  long-term  care,  States  have 
been  in  the  forefront  of  developing 
home  and  community-based  care 
infrastructures.  The  staff  of  certain  State 
Agencies  on  Aging  and  Area  Agencies 
on  Aging  have  significant  knowledge 
and  experienc;e  in  the  design, 
promotion,  and  implementation  of 
home  and  community  based  systems.  At 
the  sariie  time,  the  development  of  state 
systerns  has  been  an  uneven  proce<:s, 
with  some  States  having  achieved 
compriihensive  statewide  programs  of 
home  and  community-based  car»!  while 
others  fcire  ju.st  now  beginning. 

As  highlighted  in  Fart  I  of  this 
A.nnouhcement,  home  and  community 
based  care  is  one  of  the  Assistant 
Secretary  for  Aging's  priorities.  In  the 
past,  the  Administration  on  Aging  has 
funded  substantial  demonstration  and 
research  projects  in  this  area  and 
continues  to  do  so.  However,  an 
understanding  of,  and  experience  in,  the 
development  of  state  home  and 
community  based  care  infrastructures 


constitute  a  unique  body  of  knowledoe. 
If  encompas.ses  creating  .systems  to 
assure  quality  of  care,  n.dximizing 
consum.er  choice  and  partidpalion, 
developing  finandrg  mechanisms  and 
budi'.otary  sysfams,  and  -.iuderst.^ndipg 
the  pertinent  policy  environment.  AcA's 
1P93  Hc.ne  and  Comnunify  Based  Care 
Survey  of  all  fifty  States  documer.tt-d  a 
variety  of  technical  assistonce  and 
capflcity-building  needs  in  these  areas. 

Altho'jgh  research  can  identify 
critical  i.ssues  and  evaluate  alternatives, 
it  seldom  addresses  the  practical,  hands- 
on  decisions  that  accompany  the  design 
and  establishment  of  a  statewide 
system.  The  definitive  te.<tbook  or 
curriculum  on  how  to  build  state  home 
and  community-based  care 
infrastrudures  has  yet  to  emerge.  This 
priority  area  is  based  on  the  conviction 
that  AoA  can  best  facilitate  the 
development  of  state  home  and 
community  based  infrastructures  by 
.supporting  the  exchange  of  accumulated 
knowledge,  expertise,  and  hard-earned 
lessons.  Accordingly.  AoA  is  soliciting 
applications  to  design  and  administer  a 
capacity-building/mentoring  program  in 
home  and  community  based  care. 

The  goal  of  the  capacity-building/ 
mentoring  program  is  to  assist  States  in 
the  development  of  home  and 
community-based  care  infrastructure  by: 
(1)  using  the  expertise  and  knowledge  of 
State  and  Area  Agency  on  Aging  staff 
who  have  demonstrated  leadership  in 
creating  innovative  systems  in  their 
States;  (2)  drawing  from  other  pertinent 
areas  of  knowledge  and  experience  (e.g. 
the  establishment  of  Medicaid  waiver 
programs.  Independent  Living  Centers, 
etc.)  and;  (3)  providing  peer 
consultation  to  States  whose  leadership 
has  a  commitment  to  improving  their 
state  system  and  recognizes  the  need  for 
technical  as.sistance. 

Applicants  must  present  an  overall 
agenda  and  set  of  acnivities/approaches 
for  conducting  the  project  over  a  three 
year  period,  as  well  as  provide  a 
detailed  first  year  plan  for  how  the 
capacity-building/mentoring  program 
will  be  developed,  organized,  and 
implemented.  Applications  must 
specify  the  mechanisms  that  the 
applicant  intends  to  use  to  promote  the 
hands-on  exchange  of  expertise  and 
peer  conf,ul»3tion.  These  m.echanisms 
could  include  but  are  not  limited  to 
sabbaticals,  conferences,  partial 
placement,  on-site  job  placement, 
intergovernmental  transfers,  and  other 
innovative  techniques.  Applicants 
should  bear  in  mind  that  in  order  to 
acromodate  both  the  needs  of  States 
receiving  peer  con.sultation  and  of  those 
providing  peer  consultation,  multiple 
npproarJies  or  mechanisms  will  most 


likely  be  noedt;d.  In  justifying  ihair 
proposed  courst^s  of  action,  apj^licnnts 
should  alsc  diinonst-ite  how  these 
activities  are  design*-d  to  muAiinize  the 
funds  av;ii!ah!e  to  accomplish  the  st,-;fed 
goals. 

AoA  expects  to  fund  one  cEpaci!,- 
buildiRg/montoring  propmm  in  hoir.e 
and  community  ba.'jed  cf>re  with  a 
federal  share  of  approximately  S'lOy.fj.on 
per  ye:ir  for  three  years.  The  dtndlire 
date  for  submitting  applications  uniU'r 
this  priority  area  is  Octcber  7.  r.'VW. 
Any  public  or  private  non-profit  agonc.y 
or  organization  is  eligible  to  apply. 
However,  the  applicant  must  have 
extensive  knowledge  of  home  and 
community-based  care  systems  and  the 
ability  to  identify  key  capacity-building 
needs  regarding  state  infrastrjcture,  to 
select  and  recruit  exemplary  State  and 
Area  Agency  on  Aging  staff  to  provide 
peer  consultation,  to  match  States  with 
the  appropriate  peer  consultants,  and  to 
coordinate  all  arrangements. 

The  applicant  selected  will  be 
awarded  a  Cooperative  Agreement  for  a 
three-year  project  period.  AoA  and  the 
organization/institution  selected  will 
work  cooperatively  to  design  and 
implement  the  capacity-building/ 
mentoring  project.  Each  year  AoA  and 
the  grantee  will  negotiate  a  scope  of 
work  with  relevant  time  tables  and 
objectives.  The  project  shall  have  a 
director  with  an  appropriate  background 
and  qualifications  relevant  to  aging  and 
disability,  long  term  care,  systems 
development,  and  policy  studies  who 
shall  devote  a  minimum  of  50%  of  his/ 
her  time  to  this  position. 

1.3  Aging  and  Disability:  Models  for 
Cnyrdinated  Service  Systems 

The  ongoing  debate  about  heahh  care 
reform,  long  term  care  and  disability  are 
clear  indicators  of  the  need  for  the 
aging,  disability  and  rehabilitation 
communities  to  work  more  closely 
together.  The  .Administration  on  .Aging 
seeks  proposals  from  State  and  Area 
Agencies  on  .Aging,  State  agencies 
serving  the  disabled.  Tribal 
organizations,  and  national 
organizations  and  providers  to  examine 
the  issues  ard  establish  models  relating 
to  the  coordination  of  services  for  the 
frail  elderiy  and  the  disabled,  a 
promising  recent  development  in 
several  slate  systems. 

Over  the  past  few  years,  the 
Administration  on  Aging  has 
e.stablished  working  relationships  with 
organizations  such  as  the 
Administration  on  Developmental 
Disabilities  and  the  National  Institute 
for  Disability  and  Rehabilitation 
Research  of  the  Department  of 
Education  to  better  serve  older  adults 
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with  disabilities  and  their  families.  This 
priority  area  will  extend  these  ties  to  the 
grass  roots,  state  and  local  levels. 

A  recent  analysis  of  information  from 
State  Agencies  on  Aging  indicates  that 
at  least  eighteen  State  Aging  Agencies 
have  some  policy  or  program 
management  responsibility  for  the 
disabled.  The  Administration  on  Aging 
wishes  to  further  explore  potential 
opportunities  for  interaction, 
coordination  and  joint  partnerships 
between  the  aging  network  and  the 
disability  community. 

Proposals  submitted  under  this 
priority  area  relate  to  the  development 
of  a  coordinated  service  system. 
Proposals  must  include  evidence  of 
collaboration  between  the  aging 
community  and  network  of 
organizations  serving  the  disabled.  Joint 
applications  may  be  submitted. 

Coordinated  Service  Systems 

There  seems  to  be  a  fairly  common 
assumption  that  specific  programs  for 
the  disabled  and  the  elderly,  which 
were  established  under  separate 
legislation,  are  quite  different  from  each 
other  even  though  the  policy  objectives 
for  the  two  target  groups  have  some 
similarities.  Programs  for  the  elderly 
promote  maximum  independence 
through  access  to  a  comprehensive, 
community  based  service  delivery 
system.  Programs  for  the  disabled  place 
high  value  on  enhancing  personal 
autonomy,  promoting  consumer  choice 
and  supporting  independence. 

An  examination  of  the  similarities 
between  the  two  programs  raises 
speculation  regarding  "turF*  issues  and 
the  legislative  mandates  regarding 
advocacy  for  the  two  constituent  groups. 
In  the  interest  of  making  programs  more 
responsive  and  cost  effective,  a  very 
different  environment  exists  for 
strategizing  about  how  to  use  available 
resources  more  effectively.  The  aging 
network  preference  for  a  "non-medical" 
model  of  home  and  community  based 
long  term  care  may  raise  some  concern 
OS  to  whether  clients  of  the  two 
programs  have  comparable  needs.  Some 
may  view  programs  for  the  disabled  as 
too  closely  tied  to  the  medical  or  health 
care  system.  Another  factor  in  this 
equation  is  how  Mrill  an  aging  disabled 
population,  which  benefitted  from 
rehabilitation  programs  initiated  in  the 
1970s,  affect  demand  for  aging  services 
as  the  disabled  grow  older. 

Applications  funded  under  this 
section  should  result  in  the 
development  of  effective  and  innovative 
models  which  demonstrate  linkage  of 
the  aging  and  disability  networks.  These 
models  can  build  on  existing  models 
that  have  been  successfully 


implemented  by  public  and  private 
organizations  at  the  national,  state  and 
local  levels.  Projects  may  focus  on 
various  aspects  of  systems  development 
such  as  access/care  coordination, 
quality  assurance,  management  of  home 
and  community  based  care,  interagency 
coordination  and  the  financing 
mechanisms  employed  by  the  two 
different  groups. 

In  developing  new  models,  successful 
applicants  will  seek  the  advice,  input 
and  cooperation  of  experts  and 
practitioners  in  the  aging  and  disability 
fields.  Program  activities  may  include 
conferences,  work  groups  for  the  design 
of  new  approaches,  and  development  of 
issue  papers.  Applications  should 
include  provision  for  wide 
dissemination  of  the  new  model  and  a 
plan  for  marketing  the  model  to  others 
in  a  manner  which  actively  encourages 
and  facilitates  opportunities  for 
replication. 

Under  this  priority  area,  AoA  expects 
to  make  approximately  4-6  awards  with 
a  federal  share  of  up  to  $150,000  each 
year  for  a  period  of  approximately  three 
years.  The  deadline  date  for  submitting 
applications  under  this  priority  area  is 
July  12,  1994. 

1 . 4    Employment  of  Public  Assistance 
Recipients  in  Home  Care 

Home  care  remains  one  of  the  fastest 
growing  workforce  areas  in  today's 
economy.  This  growth  will  only 
increase  as  the  emphasis  on  home  and 
cofnmunity  based  long  term  care 
continues,  especially  if  provisions  for 
such  care  are  included  in  a  health  care 
reform  bill  approved  by  the  Congress. 
However,  shortages  of  home  care 
workers  affect  the  access  older  and 
disabled  persons  have  to  needed  care,  as 
well  as  the  continuity  and  quality  of 
care  they  receive. 

This  priority  area  addresses  the  need 
for  demonstrating  approaches  to 
increasing  the  size  and  stability  of  the 
home  care  workforce  by  employing 
public  assistance  recipients,  a  group  of 
persons  typically  outside  the  workforce. 
It  also  reflects  the  Administration's 
commitment  under  proposed  welfare 
reform  to  foster  gainful  work  for  those 
caught  in  the  current  welfare  system. 

Many  past  efforts  to  employ  persons 
on  welfare  in  the  home  care  workforce 
have  been  unsuccessful.  A  major 
deterrent  has  been  the  perception — and 
in  some  States  the  reality — that  welfare 
payments  and  Medicaid  benefits  exceed 
the  wages  and  benefits  offered  by  the 
home  care  industry.  This  priority  area  is 
intended  to  demonstrate  that  this 
deterrent  and  others  can  be  overcome  by 
replicating  existing,  proven  approaches 
or  developing  new  approaches  for 


employing  welfare  recipients  in  home 
care. 

Examples  of  existing  approaches  that 
merit  consideration  for  replication  are 
described  below.  Information  on  these 
programs  is  available  by  calling  the 
Office  of  Program  Development  at  202- 
619-0441. 

•  Denver  Department  of  Social 
Ser\'ices  (DSS)  project  "Apprenticeships 
for  Health  Services  Paraprofessionals" — 
This  approach,  funded  two  years  ago  by 
AoA.  successfully  trained,  placed,  and 
provided  initial  career  advancement 
ladders  for  Aid  to  Families  with 
Dependent  Children  (AFDC)  recipients 
in  nursing  aide/home  health  aide 
positions.  This  was  done  in 
collaboration  with  the  Department  of 
Health  and  Human  Services'  Job 
Opportunities  and  Basic  Skills  (JOBS) 
program  and  the  Department  of  Labor's 
first  successful  nurses  assistant/home 
health  aide  apprenticeship  program. 
One  key  to  the  success  of  the  Denver 
project  was  creative  mixing  of  Title  IV 
discretionary  fuiiding  with  those  of 
others  available  in  the  community,  e.g. 
Job  Training  Partnership  Act  (JTPA), 
JOBS,  and  adult  education,  etc.  The 
project  also  featured  careful  participant 
screening,  extensive  case  management, 
mentoring,  and  supportive  services,  one 
year  of  training,  internships,  and 
apprenticeships  resuhing  in  an 
apprenticeship  certification,  guaranteed 
jobs  and  benefits,  and  guidance  in 
future  career  paths. 

•  Cooperative  Home  Care  Associates 
(CHCA) — The  CKCA  program  was 
established  in  the  South  Bronx  in  1985 
as  a  worker-owned  cooperative  that 
allows  employees  to  participate  in 
decision  making  about  all  aspects  of  the 
organization.  They  primarily  train  and 
employ  single  mothers  who  have 
previously  been  on  welfare.  After  new 
employees  complete  a  trial  period,  they 
can  become  worker-owners  by  pledging 
a  member-equity  investment,  which  can 
be  deducted  from  weekly  pay.  The 
agency's  wages  are  among  the  highest  in 
the  home  care  industry  and  the  agency 
provides  raises  based  on  seniority.  All 
employees  receive  health  insurance, 
paid  vacation,  and  sick  time.  The 
agency  has  provided  funding  for  senior 
paraprofessionals  to  become  LPNs.  The 
annual  turnover  is  less  than  20  percent, 
far  below  the  industry  average. 

This  priority  area  is  designed  to 
replicate  andJoT  adapt  the  proven 
experiences  of  projects  like  those 
described  above  to  new  settings,  or  to 
demonstrate  other  innovative  and 
promising  approaches  to  employ  public 
assistance  recipients  in  home  care 
programs.  It  is  not  intended  to  support 
the  expansion  of  existing  programs. 


Proposals  shall  contain  an  evaluation 
component  that  effectively  measures 
project  outcomes,  particularly  in  terms 
of  employment,  wages  and  benefits 
received,  retention,  and  reduction  in 
welfare  benefits.  Project  findings  should 
demonstrate  a  program  approach  that 
will  be  of  use  to  State  and  Area 
Agencies  on  Aging,  local  employment, 
social  service,  and  other  service 
agencies  around  the  country.  The 
proposal  should  contain  a  nationwide 
effort  to  disseminate  project  results  to 
the  aging  network  and  other  relevant 
agencies  and  organizations. 

Slate  and  Area  Agencies  on  Aging, 
Tribal  organizations,  and  other  public 
and  private  non-profit  organizations, 
institutions  and  agencies  are  eligible  to 
submit  an  application  under  this 
priority  area.  As  appropriate, 
applications  should  be  developed  in 
consultation  with  State  and  Area 
Agencies  on  Aging.  The  deadline  date 
for  submitting  applications  under  this 
priority  area  is  October  7, 1994.  AoA 
intends  to  make  approximately  2-3 
awards  under  this  priority  area  with  a 
federal  share  of  approximately  $150,000 
peryear  for  a  project  period  of  two 
years. 

1.5  National  Long  Term  Care  Policy 
and  Besource  Center  for  Housing  and 
Supportive  Services 

As  the  nation  engages  in  a  debate  to 
develop  a  national  long  tenn  care 
strategy,  it  is  important  to  recognize  that 
a  successful  strategy  must  include 
choices  for  a  wide  range  of  housing 
optkms  to  serve  as  an  alternative  to 
institutionalization.  For  several  reasons, 
among  them  the  high  likelihood  that  it 
can  and  does  function  as  a  service 
delive;^  point,  housing  is  a  significant 
factor  which  can  affect  how  long  term 
care  home  and  community  based 
services  are  delivered  and  financed.  Too 
frequently,  the  significance  of  housing 
optitms  and  living  arrangements  have 
not  been  taken  into  sufficient 
consideration  in  attempts  to  develop 
comprehensive,  coordinated  long  term 
care  systems. 

Cher  the  past  .several  years  AoA  has 
supported  a  number  of  initiatives  to 
expand  elderly  housing  options.  Our 
goal  has  been  to  increase  the  capacity  of 
the  Jjging  network  to  work  with  other 
networks  such  as  housing,  finance,  real 
estate,  homebuilders,  etc.,  and  provide 
public  education  and  information  to  the 
elderly  and  their  families  to  make 
informed  decisions  about  their  housing 
choices.  Important  programmatic 
initiatives  were  launched  in  home 
equity  conversion,  shared  housing, 
consumer  housing  information  services, 
supportive  services  in  federally  assisted 
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housing,  accessory  apartments,  land  use 
and  zoning,  home  modifications  and 
models  for  State  Agency  on  Aging 
leadership  roles  in  federally  assisted 
housing.  AoA  has  worked  in 
partnership  with  other  organizations, 
such  as  the  Robert  Wood  Johnson 
Foundation,  to  implement  major 
initiatives  in  elderly  housing. 

Despite  these  many  program  efforts 
elderly  housing  continues  to  be  a 
complex  subject  which  requires  ongoing 
attention.  It  involves  numerous  levels  of 
government  and  many  public  and 
private  agencies.  Because  of  the 
complexity  of  the  subject  it  has  been 
difficult  for  the  aging  network  and 
others  to  develop  comprehensive  and 
coordinated  approaches.  Program 
development  has  been  inhibited  by  a 
lack  ofup-to-date  information, 
knowledge,  expertise,  and  resources. 

Because  housing  and  supportive 
services  are  vital  and  integral 
components  of  home  and  community 
based  long  term  care  services,  this 
priority  area  seeks  to  establish  a 
National  Long  Term  Care  Policy  and 
Resource  Center  for  Housing  and 
Supportive  Services.  The  Center's 
mission  is  to  provide  a  focal  point  for 
the  development  of  long  term  care  home 
and  community  based  services 
specializing  in  elderly  housing  and 
supportive  services.  In  particular, 
applicants  must  demonstrate  an 
awareness  of  the  sp)ecial  housing  needs 
of  older  women,  minorities  and  elderly 
residents  of  public  housing.  Applicants 
must  propose  a  strategy  for  addressing 
these  issues  and  incorporating  specific 
activities  into  their  applications. 

In  September  of  1993,  the 
Administration  on  Aging,  pursuant  to 
Section  407  of  the  Older  Americans  Act 
Amendments  of  1992,  funded  four 
applications  to  establish  and  operate 
National  Resource  Centers  for  Long 
Term  Care.  The  Centers  are  responsible 
for  conducting  research,  disseminating 
information,  and  providing  training  and 
technical  assistance  aimed  at  improving 
national,  state,  and  local  programs  for 
the  provision  of  home  and  community 
based  long  term  care.  The  proposed 
National  Long  Term  Care  Policy  and 
Resource  Center  for  Housing  and 
Supportive  Services  will  complement 
and  coordinate  its  efforts  with  the  four 
airrent  Centers,  together  constituting  a 
broad,  multifaceted  source  of 
knowledge,  information,  training,  and 
technical  assistance  to  national,  state, 
and  local  organizations  and  agencies 
working  to  build  a  comprehensive, 
accessible,  and  effective  long  term  care 
system. 

The  Center  will  support  State  and 
Area  Agencies  on  Aging  as  they  promote 


the  development  of  community  based 
systems  of  services  for  older  persons 
throughout  their  State.  The  Center  will 
also  assist  AoA  to  develop  successful 
.strategies  and  approaches  for 
coordinating  program  efforts  with  those 
programs  administered  by  the 
Department  of  Housing  and  Urban 
Development  that  affect  housing  for  the 
elderly  and  disabled. 

The  Center  will  focus  its  efforts  on 
analyzing  and  synthesizing  available 
knowledge;  putting  it  in  a  format  which 
is  useful  to  planners,  practitioners,  and 
others;  conducting  training  based  upon 
it;  and  promoting  the  dissemination  and 
utilization  of  this  knowledge  in  efforts 
to  expand  housing  options  and 
supportive  services  for  older  persons. 
Special  emphasis  is  to  be  placed  upon 
those  activities  which  support  improved 
and  close  coordination  between  Older 
Americans  Act  programs  and  programs 
under  the  jurisdiction  of  the  Department 
of  Housing  and  Urban  Development. 
This  special  emphasis  should  aid  State 
and  Area  Agencies  in  gaining  timely 
information  about  new  legislative  and 
policy  issues  related  to  federal  housing 
programs.  In  addition,  the  following 
activities  should  be  undertaken  on  a 
national  scope: 

1.  Training  and  technical  assistance  to 
help  agencies  in  the  Aging  Network  and 
other  organizations  and  agencies 
working  in  the  field  of  long  term  care  on 
policy  and  practice  issues  through  sucJi 
means  as  telephone  consuhation, 
WTitten  produrts  and  materials, 
teleconferencing,  workshops,  and 
conference  presentations. 

2.  Public  education  and  information 
dissemination  that  will  result  in 
effective  sharing  of  the  latest  thinking, 
methods  and  findings  with  State 
Agencies  on  Aging,  Area  Agencies  on 
Aging,  legislative  officials,  service 
providers,  researchers,  educators,  and 
the  public.  Applicants  are  encouraged  to 
develop  innovative  media  and 
marketing  approaches  to  reaching 
elderly  consumers  and  to  targeting 
special  audiences  and  key  decision 
makers. 

3.  Knowledge  building  and  policy 
analysis  oriented  toward  results  and 
products  which  have  practical 
application  and  immediate  use  to  those 
working  on  housing  and  supportive 
services,  e.g.,  the  development  and/or 
modeling  of  a  useful  instrument  or  tool; 
preparation  of  educational,  practice,  and 
technical  assistance  materials;  an 
analysis  of  key  issues  of  concern  relative 
to  a  particular  subject.  Applicants 
should  have  the  capacity  to  meet  the 
need  for  short-term  policy  analysis  on 
topics  relating  to  housing,  supportive 
services,  and  long  term  care.  Based  on 
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a  high  level  of  knowledge  and 
information  synthesis,  applicants 
should  propose  possible  subjects  for 
policy  analysis  but  also  demonstrate 
that  they  possess  the  capacity  to 
respond  flexibly  and  quickly  to  such 
needs. 

Any  public  or  nonprofit  agency, 
organization,  or  institution  is  eligible  to 
apply  under  this  priority  area.  However, 
to  merit  serious  consideration,  an 
applicant  must  demonstrate  that  it  has 
(1)  extensive  knowledge  and  experience 
in  the  area  of  housing  and  supportive 
st;r\ices.  (2)  a  record  of  relevant 
achievement  in  this  area,  and  (3)  the 
requisite  organizational  capability  to 
carry  out  the  activities  of  a  Resource 
Center  on  a  nationwide  scale.  AoA  and 
the  organization/institution  selected  to 
serve  as  the  National  Long  Term  Care 
Policy  and  Resource  Center  for  Housing 
and  Supportive  Services  will  work 
cooperatively  in  the  development  of  its 
scope  of  work  and  agenda  of  major 
events  and  activities.  (However, 
applicants  are  expected  to  propose  an 
agenda  for  the  first  and  subsequent 
years  based  on  their  assessment  of 
salient  i.ssues).  The  National  Long  Term 
Care  Policy  and  Resource  Center  for 
Housing  and  Supportive  Services  shall 
have  a  Director  with  an  appropriate 
background  and  qualifications  in  aging 
and  policy  studies  who  shall  devote  a 
minimum  of  50%  of  her/his  time  to  this 
position. 

AoA  expects  to  fund  the  National 
Long  Term  Care  Policy  and  Resource 
Center  for  Housing  and  Supportive 
Services  through  a  cooperative 
agreement  award  for  a  period  of  three 
ytars.  The  federal  share  of  Center 
projecf  costs  will  be  $300,000  for  year 
one  and  $400,000  per  year  for  yjnrs  two 
and  three.  The  deadline  date  for 
submitting  applications  under  this 
priority  is  July  12.  1994. 

1 .  fi    Eldercare  Locator 

In  this  fast-paced  era  where  mo.st 
women  work  outside  the  home  and 
adult  children  of  aging  parents 
frequently  live  far  from  their  aging 
n:lalives,  it  has  become  more  and  more 
imperative  that  older  people  and  their 
caregivers  have  access  to  information 
about  where  to  get  services  necessary  to 
assist  older  persons  in  meeting  their 
needs  within  their  own  communities. 
As  the  number  of  agencies  and 
organizations  providing  home  and 
community  based  services  to  older 
persons  proliferates,  there  is  a  need  to 
assist  people  in  finding  the  right  kind  of 
service  for  their  particular  need. 
Especially  useful  would  be  information 
and  assistance  for  frail  elderly  and  their 
families  on  accessing  home  and 


community  based  services.  Frequently, 
people  seeking  service  for  their  aged 
loved  ones  are  not  aware  of  where  to  get 
information  about  services  that  may  be 
available  nor  are  they  aware  of  the 
existence  of  the  network  of  aging 
services  at  the  local  level. 

Information  and  assistance  or 
information  and  referral  as  it  may  be 
more  commonly  known,  is  a  mandated 
service  under  the  Older  Americans  Act. 
Each  Area  Agency  on  Aging  must 
provide  this  service  either  itself  or 
through  contract  to  serve  the  older 
population  in  its  planning  and  service 
area.  In  a  1988  study  of  Information  and 
Referral  (I&R)  systems  funded  by  AoA, 
two  problems  were  identified.  First, 
significant  variation  was  found  in  both 
the  quality  and  quantity  of  I&Rservices 
available  throughout  the  country. 
Second,  people  in  local  communities 
and  particularly  long-distance 
caregivers  had  difficulty  in  finding  out 
about  available  services  in  the 
community  in  which  their  loved  one 
resided.  This  feasibility  study  found 
strong  support  among  State  and  Area 
Agencies  on  Aging  for  a  national  locator 
service  to  build  on  and  not  duplicate  or 
replace  the  existing  I&R  services,  a 
national  locator  service  which  would 
target  long  distance  caregivers. 

In  response  to  these  concerns,  the 
Administration  on  Aging  in  1990 
funded  the  development  and 
implementation  of  the  Eldercare 
Locator.  This  national  800  telephone 
number  is  designed  to  help  direct  both 
local  and  long-distance  caregivers  to  the 
appropriate  source  of  information  about 
services  in  every  locality  in  the  United 
States.  Callers  identify  the  county,  city 
or  zip  code  in  which  the  older  person 
lives  and  describe  the  type  of  services 
they  are  looking  for.  The  operator  then 
directs  them  to  a  local  Information  and 
Referral  number,  an  Area  Agency  on 
Aging  or  the  number  of  the  particular 
service  which  has  been  identified  and 
the  c;al!pr  makes  the  local  contact. 

The  Eldercare  Locator  began  senicc 
in  December  1991  on  a  limited  basis  in 
the  Northea.st  States.  Over  the  next  year, 
the  Locator  ser\  ice  was  expanded  in 
stages  to  other  parts  of  the  country, 
becoming  nationwide  in  December 
1992.  The  Locator  serves  all  50  States. 
Puerto  Rico,  the  Virgin  Islands,  and  the 
American  Trust  Territories.  It  is 
operational  from  9  AM  EST  until  11  PM 
EST.  In  January,  1994,  additional 
operators  and  telephone  lines  were 
added  to  increase  the  ability  of  the 
Locator  to  serve  additional  clients  with 
reduced  waiting  times.  Prior  to  January, 
1994,  the  Locator  was  able  to  serve  an 
average  of  4000  callers  a  month.  This 
figure  will  be  significantly  increased 


with  the  addition  of  the  new  operators 
and  lines  and  expanded  times,  although 
no  figures  were  available  at  the  time  of 
publication  of  this  announcement. 

The  Eldercare  Locator  is  a  part  of  an 
AoA  Initiative  begun  in  1990  to  improve 
access  to  and  quality  of  I&R  assistance 
that  older  people  and  their  caregivers 
receive.  The  I&R  Initiative  focused  on 
heightening  recognition  of  the  pivotal 
role  this  service  plays  in  a 
comprehensive  and  coordinated  system 
of  community  based  long  term  care 
ser\'ices.  The  AoA  Initiative  focused  on 
enhancing:  the  quality  of  I&R  systems; 
the  professionalism  of  staff  operating 
l&R  .systems;  the  visibility  of  I&R 
systems  for  older  persons;  access  to 
existing  I&R  services;  and  the 
availability  of  I&R  services  to  those 
elderly  at  risk  of  losing  their 
independence.  Under  the  Initiative. 
AoA  funded  both  the  Locator  and  a 
National  Information  and  Referral 
Support  Center  which  provides  training 
and  technical  assistance  to  State  and 
Area  Agency  on  Aging  Information  and 
Referral  programs  and  assists  them  in 
strengthening  and  expanding  their 
services. 

The  Administration  on  Aging  is 
soliciting  proposals,  under  a  new 
competition,  to  continue  the  Eldercare 
Locator  and  the  National  Information 
and  Referral  Support  Center.  Continued 
support  for  the  Locator  is  aimed  at 
strengthening  and  expanding  its 
services,  increasing  public  awareness 
and  understanding  of  the  Locator,  and 
enhancing  the  access  of  older  people 
and  their  caregivers  to  community  ba.sed 
long  tnmi  care  services.  In  addition  to 
the  continuation  and  expansion  of  the 
basic  I,oc;ator  ser\if:e.  the  following 
activities  should  be  undertaken  by  the 
grantee: 

•  Continuous  update  of  the  database 
with  a  nt!vv  sur\ey  of  the  Area  Agencies 
o;;  Aging  to  determine  whether  the 
databn.se  should  be  expanded  and  if  .so, 
how.  The  results  of  this  survey  should 
bo  refiected  in  further  refinements  of  the 
database. 

•  An  evaluation  of  the  Locator  service 
should  be  conducted  within  the  first 
year.  A  previous  evaluation  of  the 
ser\ice  conducted  prior  to 
implementation  of  nationwide  service 
indicated  that  787o  of  users  were 
satisfied  with  the  sqiTvice  and  would  use 
it  again.  Since  the  service  will  have 
been  operational  for  over  two  years  by 
the  time  a  new  evaluation  is 
undertaken,  it  is  necessary  to  look  at 
con.sumer  satisfaction  at  this  point  in 
time  as  well  as  how  the  service  could  be 
improved.  Other  factors  that  should  be 
examined  are  the  efficiency  and 


effiBctiveness  of  the  services  compared 
to  the  overall  cost  per  average  call. 

•  Either  as  part  of  the  evaluation  or  as 
a  separate  study,  an  investigation 
should  be  conducted  on  the  impact  of 
changing  technology  on  the  future  of 
information-based  services  particularly 
as  it  would  impact  on  the  Eldercare 
Locator.  For  example,  in  the  future, 
might  it  be  feasible  and  what  are  the 
cost  implica^ons  of  patching  callers 
diiiectly  through  to  local  I&R  services. 

•  A  major  public  relations/publicity 
campaign  should  be  conducted 
designed  to  reach  the  maximum  number 
of  older  people  and  their  caregivers 
informing  them  about  the  availability  of 
the  Locator.  With  the  increasing  number 
of  Eiaby  Boomers  being  put  in  the 
position  of  having  to  care  for  or  find 
care  for  their  aging  parents,  it  is 
necessary  to  educate  this  group  not  only 
where  to  go  to  find  services  but  what 
kind  of  services  they  should  be  looking 
for.  One  of  the  results  of  the  evaluation 
that  was  conducted  after  the  first  six 
months  of  operation  of  the  Locator 
indicated  that  use  of  the  Locator  by 
minority  populations  was  limited. 
Special  emphasis  should  be  directed 
toward  outreach  to  minority 
populations  and  increasing  u.se  of  the 
Locator  by  the.se  groups. 

•  In  its  public  relations  and  outreach 
activities,  the  grantee  should  encourage 
participation  and  support  by  private  and 
voluntary  organizations. 

•  The  Locator  should  consider  the 
possibility  of  creating  a  linkage  with  the 
Deportment  of  Defense  and  its  military 
family  support  centers.  Frequently, 
mihtary  family  support  centers  get 
inquiries  from  members  of  the  military 
about  their  aging  relatives  and  where  to 
go  to  get  services  for  them.  This  would 
be  a  logical  area  in  which  the  grantee 
could  promote  the  use  of  the  Locator. 

•  With  the  advent  of  elder  rights 
systems  being  formalized  as  a  result  of 
the  implementation  of  Title  VII  of  the 
Older  Americans  Act,  the  Locator 
should  examine  the  possible  role  of 
Information  and  Referral  services  as  a 
gateway  to  elder  rights  systems.  As 
these  systems  develop,  the  Locator  and 
the  I&R  Support  Center  should  examine 
the  potential  of  structuring  relationships 
between  these  services. 

Since  the  Locator  depends  on  the 
maintenance  of  quality  information  and 
referral  services  at  the  state  and  local 
level,  attention  must  continue  to  be 
focused  on  upgrading  these  services 
through  training  and  technical 
assistance  for  state  and  local 
Infonnation  and  Referral  service 
programs.  AoA  proposes  to  continue 
and  expand  the  National  Information 
and  Referral  Support  Center.  The 
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Support  Center  should  provide  training 
and  technical  assistance,  capacity 
building,  long  range  development, 
assistance  in  system  upgrade, 
implementation  of  standards  for  I&R 
services,  and  other  services  related  to 
the  maintenance  of  high  quality  service 
among  state  and  local  information  and 
referral  services.  In  addition,  the 
Support  Center  should,  in  an  advisory 
capacity,  support  the  operation  of  the 
Locator  and  help  coordinate  the  Locator 
with  State  Aging  Agency  and  local 
information  and  referral  networks. 

The  current  Eldercare  Locator  project 
has  been  in  operation  since  the  summer 
of  1990  under  the  auspices  of  the 
National  Association  of  Area  Agencies 
on  Aging.  The  National  Information  and 
Referral  Support  Center  has  been 
operated  since  the  summer  of  1990  by 
the  National  Association  of  State  Units 
on  Aging.  Information  regarding  the 
Locator  and  the  Information  and 
Referral  Support  Center  is  available  by 
calling  the  Office  of  Program 
Development.  Administration  on  Aging 
at  (202)  619-0441. 

AoA  expects  to  fund  one  cooperative 
agreement  under  this  priority  area  with 
a  federal  share  of  approximately 
$750,000  per  year  for  a  project  duration 
of  approximately  three  years.  The 
deadline  date  for  submitting 
applications  under  this  priority  is  July 
12.  1994.  Eligibility  is  limited  to  public 
and  private  non-profit  national 
organizations  with  experience  in 
conducting  national  hotlines  and 
dealing  with  the  network  of  State  and 
Area  Agencies  on  Aging  and  State  and 
Area  Information  and  Referral  Services. 
Coalitions  of  organizations  are 
encouraged. 

(2)  Older  Women 

2. 1     National  Policy  and  Resource 
Center  on  Older  Women 

Because  of  their  longevity  and 
lengthier  retirement  periods,  the  health, 
economic  and  social  problems  of  the 
elderly  are  more  often  problems  of 
women.  As  described  earlier  in  this 
document  under  the  Assistant 
Secretary's  Initiative  on  Older  Women, 
older  women  are  clearly  a  population  at 
risk.  It  is  imperative  that  policy  makers 
at  all  levels,  aging  organizations,  other 
national  organizations,  and  service 
providers  begin  to  recognize  and 
respond  to  the  unique  needs  and 
concerns  of  older  women. 

Under  this  priority  area,  the 
Administration  on  Aging  is  soliciting 
proposals  for  the  establishment  of  a 
National  Policy  and  Resource  Center  for 
Older  Women.  The  Center  is  expected  to 
assist  the  Administration  on  Aging  in 


focusing  national  attention  on  the 
contributions  and  problems  of  older 
women,  with  particular  emphasis  on  the 
issues  of  income  security,  caregiving. 
health,  and  housing. 

As  the  population  ages,  one  of  the 
primary  challenges  facing  decision 
makers  will  be  how  to  enhance  the 
quality  of  life  for  older  women,  the  vast 
majority  of  the  older  population. 
Without  specific  interventions  and 
strategies  designed  to  improve  the  status 
of  current  and  future  generations  of 
older  women,  they  will  continue  to  face 
higher  poverty  rates,  to  bear  a 
disproportionate  share  of  caregiving 
burdens— frequently  without  access  to 
caregiving  when  they  need  it— and  to 
suffer  from  more  chronic  illnesses. 

Single  elderly  women  are  particularly 
at  risk.  A  1991  report  of  the  Advisory 
Council  on  Social  Security  projects  that 
single  elderly  women  in  the  baby  boom 
generation  will  have  lower  levels  of 
income  and  wealth  than  single  elderly 
men  or  elderly  couples.  In  fact,  the 
economic  well-being  of  single  elderly 
women  will  continue  to  decline  relative 
to  that  of  elderly  couples. 

Younger  and  mid-life  women  must 
realize  that  their  decisions  and  actions 
now  will  have  a  considerable  impact  on 
how  they  live  as  older  women.  Society 
in  general  needs  to  reinforce  the 
capacity  of  older  women  to  contribute 
and  to  be  less  dependent  upon  public 
benefits  as  they  age. 

AoA  believes  that  a  National  Policy 
and  Resource  Center  for  Older  Women 
can  play  a  significant  role  in  fostering  a 
nationwide  dialogue  about  how  to 
improve  the  status  of  older  women.  The 
goals  of  the  National  Policy  and 
Resource  Center  for  Older  Women  are  to 
encourage  greater  national 
responsiveness  to  the  concerns  of  older 
women  through  the  identification  of 
critical  issues;  to  educate  key  actors 
such  as  older  women  themselves,  policy 
makers,  the  Aging  Network,  and 
national  aging  and  women's 
organizations;  and  to  prepare  relevant 
policy  analyses. 

Applicants  under  this  priority  area 
must  discuss  the  overall  agenda  and 
activities  of  the  Center  over  a  three  year 
period  and  provide  a  detailed  first  year 
plan  for  how  the  Center  will  address 
caregiving.  income  security,  housing, 
and  health  issues  as  they  relate  to  older 
women.  The  program  design  should 
clearly  demonstrate  how  individual 
activities  and  projects  are  part  of  and 
contribute  to  the  development  of  a 
comprehensive  approach  to  improving 
the  quality  of  life  for  America's  older 
women. 
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In  addition,  aaplicants  must  show 
how  they  will  carr>-  out  the  foiiowing 
activities: 

1.  Consumer  Educatior.  and 
Dissemination 

All  consumer  education  and 
dissemination  activities  should  focus  on 
transmitting  information  on  caregiving, 
health,  income  security,  housing  and 
other  relevant  issues  to  cider  women  a! 
the  grassroots  level.  Many  useful 
materials  and  products  ha\e  been 
developed  but  have  not  reached  the 
older  women  who  would  benefit  from 
them.  Applicants  are  encouraged  to 
develop  innovative  approaches  to 
consumer  education  and  dissem.ination. 
Also,  proposals  should  specif)-  how  they 
will  work  with  the  Aging  Network  as 
well  as  other  networks  to  disseminate 
relevant  information  to  women  at  the 
local  level.  In  particular,  education 
efforts  should  recognize  the  diversity  of 
older  women  in  terms  of  race,  ethnicity, 
class,  and  other  factors. 

2.  Education  and  Technical  Assistance 

Education  and  technical  assistance 
activities  should  target  members  of  the 
Aging  Network  and  national  women's 
organizations  as  well  as  policy  makers 
at  all  levels.  Both  aging  and  women's 
c^anizations  need  to  become  more 
responsive  to  the  needs  of  older  women 
and  to  recognize  their  areas  of  common 
interest.  Policy  makers  at  all  levels  must 
realize  the  necessity  of  planning  not 
only  for  an  aging  society  but  also  for  a 
society  that  will  be  predominantly 
female  and  old. 

3.  Knowledge  Building  and  Policy 
Analysis 

Research,  development,  and  policy 
analysis  should  be  oriented  toward 
results  and  products  which  have 
practical  application  and  immediate  use 
to  those  working  on  older  women 
i«sues.  e.g..  the  development  and/or 
modeling  of  a  useful  instrument  or  too;; 
preparation  of  educational,  practice,  and 
technical  assistance  materials;  an 
analysis  of  key  issues  of  concern  relative 
to  a  particular  subject.  Applicants 
shouid  have  the  capacity  to  meet  the 
need  for  short-term  policy  analysis  on 
topics  relating  to  older  women.  Based 
en  a  high  level  of  knowledge  and 
information  synthesis,  applicants 
shouid  propose  possible  subjects  for 
policy  analysis  but  also  demonstrate 
that  they  possess  the  capacity  to 
respond  flexibly  and  quickly  to  such 
needs. 

Any  public  or  nonprofit  agency, 
organization,  or  institution  is  eligible  to 
apply  under  this  priority  area.  However, 
to  merit  serious  consideration,  an 


applicant  must  demonstrate  that  it  has 
(1)  extensive  knowledge  of  and 
experience  in  older  women  issues, 
policies,  and  programs;  (2)  a  record  of 
relevant  achievement  in  this  area;,  and 
(3)  the  requisite  organizational 
capability  to  carr>-  out  the  activities  of 
a  Resou.'ce  Center  on  a  nationwide 
scale. 

AoA  e<pects  to  fund  the  National 
Foliry  and  Resource  Center  for  Older 
Wom.en  through  a  cooperative 
agreement  award  for  a  three  year  period, 
with  a  federal  share  of  aporoximately 
5300,000  for  the  first  year.  $400,000  for 
the  second  year;  and  $400,000  for  the 
third  year.  AoA  and  the  organization/ 
institution  selected  to  serve  as  the 
National  Policy  and  Resource  Center  for 
Older  Women  will  work  cooperatively 
in  the  development  of  its  scope  of  work 
and  agenda  cf  major  events  and 
activities.  (However,  applicants  are 
expected- to  propose  an  agenda  for  the 
first  and  subsequent  years  based  on 
their  assessment  of  salient  issues).  The 
National  Policy  and  Resource  Center  for 
Older  Women  shall  have  a  Director  with 
an  appropriate  background  and 
qualifications  in  aging  and  policy 
studies  who  shall  devote  a  minimum  of 
50%  of  her/his  time  to  this  position. 
The  deadline  for  submission  of 
applications  under  this  priority  area  is 
October  7,  1994. 

2.2    Protecting  Older  Women  Against 
Domestic  Viofence 

Physical  and  sexual  violence  against 
women  is  a  serious  problem.  Millions  of 
women  are  assaulted  by  their  intimate 
partners  each  year.  Nearly  one  quarter  of 
women  in  the  United  States  will  be 
abused  by  a  current  or  former  partner 
some  time  during  their  lives.  This 
violence  causes  serious  physical, 
psychological,  and  social  consequences 
for  these  women. 

Domestic  violence  is  an  ongoing, 
debilitating  e.xperience  with  profound 
dehumanizing  consequences:  the 
battering  of  body  and  soul;  the  increased 
isolation  from,  the  outside  world;  the  toll 
on  personal  freedom,  and;  the 
foreboding  sense  that  countenaiiing 
resources  are  beyond  one's  grasp. 
Whenever  a  woman  is  placed  in 
physical  danger  or  controlled  by  threat 
or  use  of  physical  force,  she  has  been 
abused.  The  risk  is  greatest  when  a 
woman  is  separated  from  supportive 
networks.  Physical/sexual  abuse  is 
recurrent  and  escalates  in  frequency  and 
severity.  It  is  often  accompanied  by 
emotional  and  psychological  abuse. 

Older  women  who  experience 
domestic  violence  are  in  a  unique 
situation,  compared  to  younger  women. 
They  may  have  endured  a  violent 


relationship  for  years  or  the  abuse  may 
begin  late  in  the  life  of  a  relationship, 
brought  on  by  age-related  changes  in 
either  or  both  partners,  such  as 
retirement  or  declining  physical  and 
mental  health.  In  trying  to  leave  a 
violent  relationship,  older  women  face 
obstacles  that  are  different  from  those 
faced  by  younger  battered  women, 
obstacles  linked  to  family  relationships, 
health,  em.ployment.  finances,  and  to 
the  psychological  costs  of  starting  over 
late  in  life. 

Although  older  battered  women  can 
turn  to  the  domestic  violence/domestic 
abuse  system,  few  do.  With  some 
notable  exceptions,  most  local  domestic 
violence  programs  do  not  address  the 
needs  or  concerns  of  older  women. 
Efforts  focus  on  younger  women  and 
women  with  children.  Staff  are  not 
familiar  with  the  aging  process.  In 
addition,  the  majority  of  shelters  have 
not  been  accessible  to  older  women 
with  physical  disabilities,  although  the 
Americans  with  Disabilities  Act  (ADA) 
of  1992  will  undoubtedly  provide  an 
impetus  for  change. 

Applications  are  invited  from  public 
and  non-profit  organizations  engaged  in 
implementing  either  local  domestic 
abuse  programs  or  statewide  domestic 
violence  programs.  Applications  should 
include  the  following: 

(1)  A  plan  for  providing  services 
designed  to  meet  the  physical, 
psychological,  and  economic  needs  of 
older  women,  including  physically 
disabled  women; 

(2)  A  plan  that  demonstrates  a 
coordinated  systems  approach  to 
gaining  the  cooperation  of  community 
agencies  such  as  aging  ser\  ices 
providers,  domestic  violence  shelters, 
religious  institutions,  health,  emergency 
medical  services,  mental  health,  legal 
sen,  ices,  law  enforcement,  and  criminal 
justice: 

(3)  A  plan  that  includes  cross  training 
between  aging  and  dome.';tic  violence 
organizations; 

(4)  An  endorsement  of  the  program  by 
the  Area  Agency  on  Aging  if  the 
p.'ogram  is  local,  an  endorsement  by  the 
State  Agency  on  Aging  if  the  program  is 
statewide;  and 

(5)  A  plan  for  measuring  the  amount 
of  linkages  being  established  between 
the  aging  and  domestic  violence 
organizations,  the  numbers  of  older 
women  being  reached  through  outreach 
programs,  and  the  number  of  older 
women  being  effectively  served. 

Among  the  key  elements  which 
should  be  considered  for  inclusion  in  a 
coordinated  system  to  protect  older 
women  against  domestic  violence  are  (1) 
safe  housing,  advocacy,  and  support  of 
women.  (2)  criminal  justice  system 
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action.  (3)  effective  civil  protection,  (4) 
counseling/education  groups  for  the 
men  who  batter,  (5)  systems 
cooperation,  and  (6)  coordination, 
participation  by.  and  accountability  to 
battered  women. 

All  public  and  nonprofit  agencies  and 
orgonizations  are  eligible  to  apply  under 
this  priority  area.  Applicants  must 
demonstrate  a  strong  knowledge  base 
and  an  extensive  experience  of 
providing  services  to  women  who  are 
victims  of  domestic  violence.  Preference 
will  be  given  to  applicants  with 
demonstrated  extensive  experience  in 
providing  services  to  older  women.  As 
appropriate,  applicants  are  encouraged 
to  develop  close  linkages  with  State  and 
Area  Agencies  on  Aging  in  the 
development  of  the  application  and  the 
implementation  of  the  project. 

AoA  expects  to  fund  approximately 
3-5  projects  under  this  priority  area 
with  a  federal  share  of  approximately 
$125,000  per  year  and  an  estimated 
project  period  of  two  (2)  years.  The 
deadline  date  for  submission  of 
applications  under  this  priority  area  is 
July  12,  1994. 

(3)  Nutrition  and  Malnutrition  Among 
the  Elderly 

3. 1     National  Resource  and  Policy 
Center  on  Nutrition  and  Aging 

Optimal  nutritional  status  is  essential 
to  the  well-being,  health,  independence, 
and  quality  of  life  for  everyone,  from 
well,  healthy  individuals  to  frail, 
vulnerable,  functionally  impaired 
individuals.  Access  to  adequate  food 
that  provides  essential  nutrients  is  a 
daily  issue  for  all  Americans,  but 
becomes  a  more  significant  issue  if  an 
individual  is  elderly. 

Most  experts  agree  that  adequate 
nutrition  is  vital  to  helping  older 
individuals  remain  independent, 
avoiding  premature  nursing  home 
placement  or  using  expensive  health 
care  services.  Appropriate  nutrition 
promotes  health,  prevents  or  delays  the 
onset  of  disease,  aids  in  recovery  from 
illness  and  trauma,  reduces  incidence  of 
hospitalization  and  rehospitalization, 
helps  delay  further  declines  in  already 
functionally  impaired  individuals, 
fosters  continued  independent  living  in 
the  community,  and  even  plays  a  role  in 
helping  individuals  who  are  terminally 
ill. 

The  Assistant  Secretary  for  Aging  and 
the  Administration  on  Aging  have 
important  responsibilities  for  promoting 
good  nutrition  and  preventing 
malnutrition  in  the  nation's  older 
population.  This  priority  area,  which 
calls  for  the  establishment  of  a  National 
Resource  and  Policy  Center  on  Nutrition 


and  Aging,  underscores  the  need  for 
better  knowledge,  better  information, 
and  better  trained  personnel  to  better 
serve  malnourished  older  persons. 
Under  the  Older  Americans  Act,  AoA 
and  the  aging  and  nutrition  service 
network  of  57  State  Units  on  Aging,  670 
Area  Agencies  on  Aging,  224  Title  VI 
Grantees,  and  15.000  nutrition  sites 
ser\'e  approximately  243,150,000  meals 
to  approximately  3.5  million  people.  Yet 
a  study  by  the  Urban  Institute 
(November-1993)  indicates  that 
although  community  nutrition  programs 
are  reaching  some  of  the  at-risk  older 
population,  only  about  one-third  of 
those  in  need  are  currently  being  served 
and  that  these  programs  are  stretched  to 
their  financial  limit. 

Recognizing  both  the  importance  of 
good  nutrition  for  all  older  Americans 
and  that  nutrition  services  are  an 
integral  component  of  home  and 
community  based  long  term  care 
services,  the  Assistant  Secretary  on 
Aging  has  established  a  Nutrition/ 
Malnutrition  Initiative  that  focuses  on 
the  prevention  of  malnutrition  and  food 
insecurity  and  the  promotion  of  good 
nutritional  practices.  The  Initiative 
places  responsibility  on  AoA  to 
undertake  four  interrelated  strategies: 

(1)  Increasing  the  awareness  of 
consumers,  providers,  administrators, 
and  policymakers  regarding  the 
importance  of  good  nutrition  among  the 
aging  population  and  its  role  in  home 
and  community  based  long  term  care 
services; 

(2)  Providing  leadership  among 
various  agencies  and  organizations 
including  the  aging  and  nutrition 
networks  in  promoting  a  nutrition 
agenda  for  the  future; 

(3)  Developing  and  promoting  direct 
prevention  and  intervention  strategies 
which  will  enhance  the  nutritional 
status  of  older  individuals  and  nutrition 
programs  at  all  levels;  and 

(4)  Developing  public  policies  which 
will  ensure  greater  access  to  appropriate 
food  and  nutrition  services  for  older 
individuals,  especially  low-income, 
minority,  and  those  at  nutritional  risk. 

The  Administration  on  Aging  and  the 
National  Resource  and  Policy  Center  on 
Nutrition  and  Aging,  to  be  established 
under  this  priority  area,  will  work 
through  a  Cooperative  Agreement  in 
implementing  the  Nutrition/ 
Malnutrition  Initiative  to  promote  and 
improve  nutritional  and  health  status 
for  older  Americans.  The  Center  will 
focus  on  the  following  three  activities: 

(1)  Information  Dissemination: 
Applications  should  include  effective 
methods  for  sharing  the  latest  thinking, 
methods  and  findings  regarding 
nutrition/malnutrition  and  the  elderly 


with  the  Aging  Network,  service 
providers,  researchers,  educators, 
private  industry  and  the  public.  The 
Center  will  also  be  responsible  for 
developing  a  media  campaign  to 
educate  consumers,  providers,  the 
private  sector  and  policy  makers  about 
the  issues  and  interrelationships  of 
adequate  nutrition,  malnutrition,  hunger 
and  food  insecurity  on  health, 
independence,  and  quality  of  life  for 
older  individuals.  Applications  must 
describe  what  outcomes  and  impacts  are 
anticipated  as  a  result  of  the  information 
dissemination  efforts; 

(2)  Training  and  Technical 
Assistance;  Applications  should 
describe  how  the  Center  will  assist 
agencies  in  the  Aging  Network  and 
other  organizations  and  agencies  that 
work  in  the  field  of  nutrition  and  aging 
to  develop  effective  strategies  for 
preventing  malnutrition  and  promoting 
good  nutrition  at  the  community  level. 
Such  activities  should  include 
encouraging  leadership  within 
communities  to  identify  and  strengthen 
community  supports;  developing 
strategies  to  enable  these  entities  to 
intervene  in  innovative  ways, 
developing  direct  prevention  and 
intervention  strategies,  and;  encouraging 
new  partnerships  with  the  private 
sector.  Applications  must  describe  what 
outcomes  and  impacts  are  anticipated  as 
a  result  of  the  training  and  technical 
assistance  efforts; 

(3)  Knowledge  Building  and  Policy 
Analysis:  Applications  should  describe 
how  the  proposed  Center  proposes  to 
assist  AoA  and  the  Aging  Network 
through  the  conduct  of  research  for 
improving  the  nutritional  well  being  of 
older  adults  particularly  the  vulnerable 
and  at  risk  populations.  Research  is  to 

be  limited  to  short  term  studies  with         . 
practical  and  useful  products  that 
develop,  enhance,  or  promote 
knowledge  of  and  solutions  to  issues 
surrounding  malnutrition  and  nutrition 
with  respect  to  older  people. 
Applications  must  describe  what 
outcomes  and  impacts  are  anticipated  as 
a  result  of  tlie  research  and  policy 
development  efforts.  Applicants  should 
have  the  capacity  to  meet  the  need  for 
short-term  policy  analysis  on  topics 
relating  to  nutrition/malnutrition  and 
the  elderly.  Based  on  a  high  level  of 
knowledge  and  information  synthesis, 
applicants  should  propose  possible 
subjects  for  policy  analysis  but  also 
demonstrate  that  they  possess  the 
capacity  to  respond  flexibly  and  quickly 
to  such  needs. 

AoA  and  the  organization/institution 
selected  to  serve  as  the  National  Policy 
and  Resource  Center  on  Nutrition  and 
Aging  will  work  cooperatively  in  the 
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development  of  its  scope  of  work  and 
agenda  of  major  events  and  activities. 
(However,  applicants  are  expected  to 
propose  an  agenda  for  the  first  and 
subsequent  years  based  on  their 
assessment  of  salient  issues).  AoA  wil! 
share  vi  jth  the  Center  inforrr.ation  on 
oLher  federally  supported  projects  and 
activities  relevant  to  malnutrition, 
nutrition,  and  the  elderly.  The  Center 
shaii  have  a  Director  with  an 
appropriate  background  and 
qualifications  in  aging  and  policy 
studies  who  shall  dsvote  a  minimum  of 
50%  of  her/his  time  to  this  position. 

AoA  expects  to  fund  the  National 
Policy  and  Resource  Center  on  Nutrition 
cr.d  Aging  through  a  cooperative 
agreement  award  for  a  peric>d  of  three 
>fars.  The  federal  share  for  the  first  year 
wiii  be  S300.000  with  second  and  third 
year  federal  funding  at  $400,000  per 
year.  The  deadline  date  for  submission 
of  applications  under  this  priority  is 
October  7,  1994.  Eligible  applicants  for  - 
the  Center  are  public  and  private  non- 
profit organizations  with  knowledge  and 
experience  regarding  nutrition, 
malnutrition,  nutrition  programs  and 
nutritional  needs  of  the  elderly. 

(4)  Blueprint  for  an  Aging  Society 

4  I     Xationa!  Academy  on  Aging 

The  Administration  on  Aging  is 
soliciting  proposals,  under  a  new 
competition,  for  the  continuation  of  the 
National  Academy  on  Aging,  which  was 
established  with  funding  from  the 
Administration  on  Aging  in  FY  1991. 
The  Academy  has  and  w  ill  continue  to 
serve  as  a  valuable  source  of  knowledge 
and  guidance  on  the  critical  future 
issues  shaping  a  blueprint  for  an  aging 
society.  It  has  brought  together  leaders 
in  .American  society  to  discuss  and 
derate  emerging  aging  trends  and 
issues,  as  well  as  strategies  regarding 
how  they  and  their  organizations  can 
better  meet  the  challenges  inherent  in 
the  graying  of  America.  The  Academy 
has  achieved  national  ret.ognition  as  an 
impartial  national  forum  for  policy 
analysis  and  debate  on  the  major  policy 
issues  of  our  current  and  future  aging 
society. 

Leaders  and  decision  makers  are 
increasingly  aware  of  the  challenges  in 
responding  knowledgeably  and 
effectively  to  the  growth  and  change  in 
our  nation's  older  population.  Leaders 
at  national,  state,  and  community 
levels —  from  public,  private,  and 
voluntary  sectors  alike — must  become 
more  cognizant  of  the  transformations 
now  taking  place  toward  an  aging 
society,  and  be  able  to  provide  wise  and 
timely  decisions  affecting  the  elderly. 


Decision  makers  will  be  especially 
challenged  by  the  growing  numbers  of 
two  different  generational  segments  of 
our  aging  population:  (1)  Older  persons 
at  risk  of  losing  their  independence  and; 
(2)  the  baby-boom  generation — a  cohort 
of  more  than  70  million  individuals 
born  between  1946  and  1964.  v%l:(j  will 
begin  to  leach  retirement  age  in  the  first 
decade  of  the  2l5t  century.  These  two 
groups  have  different  substantive 
expectations  as  well  as  different  time 
perspectives  regarding  such  salient 
issues  and  challenges  of  an  aging  society 
as  income  m.aintenance.  health  security, 
caregiving.  .-nd  housing.  The  needs  of 
vulnerable  5:-risk  older  person*;  are 
immediate  ar.d  tangible,  and  the 
challenges  to  society  on  their  behalf  are 
in  many  ways  those  described  earlier  in 
this  Program  .Announcement  under  the 
Assistant  Secretary  for  .Aging's  Home 
and  Community  Based  Long  Term  Care 
Initiative. 

The  challenge  to  the  baby-boom 
generation,  and  to  the  nation  as  a  whole, 
is  to  prepare  now  to  meet  their  not-too- 
distant  future  resource  needs,  to  act  now 
in  an  intelligent  and  sensible  fashion  so 
that  their  independence  is  sustained  in 
the  future.  This  challenge  is  more  fully 
described  under  the  Assistant  Secretary 
for  Aging's  Initiative  to  Develop  a 
Blueprint  for  an  Aging  Society,  also 
described  earlier  in  this  Program 
Announcement. 

The  goals  of  the  Academy  are  to 
encourage  greater  national  leadership  on 
aging  issues  through  the  clarification  of 
critical  issues  in  the  field  of  aging,  the 
thoughtful  analysis  and  informed 
discussion  of  those  issues  in  public 
forums,  and  the  reporting  of  those 
policy  analyses  and  debates  to  key 
decisionmakers.  The  Academy  should 
promote  discussion  of  nationwide 
approaches  to  these  issues  and 
challenges  for  the  use  and  benefit  of  the 
Academy  participants  and  as  input  to 
the  policy  deliberations  of  federal,  state, 
and  local  governments.  The  major 
outcome  of  Academy  events  and 
activities  should  be  an  analytical  and 
educational  framework  for  better 
informing  leaders,  policy  officials,  and 
the  public  about  the  need  to  plan 
comprehensively  for  the  growing  and 
diverse  numbers  of  older  Americans  in 
the  21st  centur>'. 

Applications  should  include  the 
basics  of  a  four-year  plan  for  the 
Academy  with  a  detailed  first  year 
agenda  of  s>Tnposia,  seminars,  public 
forums,  research,  and  analysis  relative 
to  emerging  national  aging  issues.  The 
applicant  should  also  plan  on 
establishing  short  term  working  groups 
of  experts  organized  around  key  aging 
issues  whose  tasks  will  be  to  conduct 


independent  policy  analyses  resulting 
in  policy  papers  for  the  consideration  of 
executive  and  legislative  officials,  and 
others  focused  on  aging  issues.  The 
program  design  for  the  Academy  should 
encouraoe  the  exchange  of  ideas  and 
infornir:tion  that  will  stimulate 
creativity  and  innovation  in  programs 
and  methods  for  meeting  the  needs  of 
the  elderly.  Attention  should  be  devoted 
to  bringing  together  participants  with 
diverse  points  of  view  who  are 
cognizant  of  the  most  recent  polii  v 
issues  and  background  materials 
pertinent  to  the  topic  focus  of 
discussion. 

Participants  in  the  pro;;ram  ai  tivities 
developed  by  the  Academy  should  be 
drawn  from  aging  as  well  as  non-aging 
organizations,  from  both  the  private  and 
public  sectors.  They  s'nould.  however, 
share  both  an  inte.'est  in  aging  issues 
and  a  capacity  for  shaping  future  aging 
progi-tims  and  policies.  Participants  from 
the  field  of  aging  may  include 
executives  of  State  and  Area  Agencies 
on  Aging  and  Tribal  organizations, 
leaders  in  service  provision,  executives 
of  national  aging  organizations,  as  well 
as  researchers,  educators,  futurists  and 
others  in  the  field  of  aging.  Participants 
drawn  from  outside  the  field  of  aging 
are  expected  to  be  composed  of 
individuals  with  an  impact  on  and 
interest  in  aging  issues  and  the  needs  of 
older  persons  at  risk.  This  .second  group 
includes  subject  matter  and  policy  area 
experts,  business  leaders,  executives 
from  national  organizations  (non-aging), 
and  leaders  of  public  and  voluntary 
agencies,  elected  and  appointed  public 
officials,  labor  unions,  religious  bodies, 
civic  groups,  and  educational 
institutions.  It  is  expected  that  through 
the  program.s  offered  by  the  Academy, 
these  leaders  will  gain  an  enriched, 
more  comprehensive  understanding  of 
the  elderly  and  of  the  challenges  of 
shaping  national,  state,  community,  and 
organizational  responses  to  their  needs. 
It  is  also  expected  that,  through  their 
involvement,  participants  will 
contribute  their  knowledge,  experience 
and  insight  on  aging  issues  vital  to  the 
formation  of  enlightened  national 
policy. 

Applicants  for  the  National  Academy 
on  Aging  award  must  be  qualified  to 
provide  the  high  le%e!  of  knowledge  and 
the  expert  analysis  of  issues  expected  of 
a  prominent  national  forum  for 
crystallizing  our  thinking  and  advancing 
our  agenda  regarding  the  future  aging 
.society.  The  applicant  should  propose  a 
faculty  whose  collective  (expertise  spans 
the  broad  range  of  policy  and  program 
issues  in  aging.  It  should  describe  how 
the  Academy  program  is  designed  to 
focus  attention  on  the  salient  issue  of 
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prepjij-ing  the  baby  boom  genera' ion  for 
their icoming  retirement  in  an  aging 
socidiy  and  on  siuh  other  significant 
subjects  as  home  and  coir.iniinity  bnsed 
long  fmi  (Mre.  older  women,  and 
nufri  jon/ma'nutrition.  In  th::t  injord, 
the  -icndemy  will  be  assisted  by  AoA  in 
r.oorc  inafing  its  age.nda  and  scope  of 
vvo:k,jas  r^pproprihte,  with  the  efforts  of 
AoAjJu[)ported  Resource  Centers  and 
projects. 

On  g  of  the  major  tasks  of  the 
Acadjrriy  wi!!  be  to  stimulate  pi;hhc 
officiajls,  the  business  community,  and 
individuals  to  prepare  comprehensively 
for  retirement  in  the  21st  century.  The 
succfrlsful  applicant  must,  therefore,  set 
forth  a  scope  of  work,  and  demonstrate 
the  capacity,  to  analyze  and  synthesize 
a  diverse  set  of  factors  and  strategies  for 
the  consideration  of  the  public,  private, 
and  voluntary  sectors  in  planning  for 
the  aging  of  the  baby-boom  cohort  and 
beyoad. 

Other  features  of  the  Academy 
include  the  following: 

•  The  applicant  selected  will  be 
awarded  a  Cooperative  Agreement  for  a 
four-year  projecl  period.  Under  the 
Cooperative  Agreement  award 
mechanism,  the  Academy  will  not 
conduct  its  activities  on  behalf  of  AoA 
but  rather  on  a  cooperative  basis  with 
AoA. 

•  AoA  will  advise  the  organization/ 
institution  selected  to  serve  as  the 
National  Academy  on  Aging  on  the 
development  of  the  Academy's  agenda. 
However,  applicants  are  expected  to 
prop)ose  an  agenda  for  the  first  and 
subsequent  years  based  on  their 
asses<Jment  of  salient  contemporary  and 
future  nging  policy  issues. 

•  The  National  Academy  of  Aging 
shall  have  its  own  organizational 
identification  and  visibility  within  the 
structure  of  the  performing  organization. 

•  The  National  Academy  on  Aging 
shall  have  a  Director  with  an 
appropriate  background  and 
qualifications  in  aging  and  policy 
studies  who  will  devote  at  least  .50%  of 
her/his  time  to  this  position. 
Appropriately  qualified  individuals 
shall  be  appointed  to  the  Academy's 
foculty  in  full,  part  time,  or  consultant 
positions. 

•  Aln  Advisory  Committee  will  be 
established  to  provide  overall  direction 
and  guidance  to  the  Academy  in 
developing  its  agenda  of  major  events 
and  substantive  activities. 

Under  the  cooperative  agreement 
award  Instrument,  the  awardee 
organization  will  have  the  primary 
responsibility  for  developing  and 
implementing  the  activities  of  the 
Academy.  The  Assistant  Secretary  for 
Aging  and  AoA  will  share  with  the 


Academy  responsibility  for  clarifying 
the  spw:inc  issues  to  be  addressed  by 
the  Academy  and  for  establishing  the 
short  term  working  groups  of  exp;  r,s  to 
be  organiz.'id  around  key  ff^in^  policy 
issues.  AoA  will,  through  periodic 
briefings  and  ongoing  consultation, 
share  with  the  y\r^idemy  its  knowIed.;e 
of  the  issties  being  addressed  by  the 
Acade.Tiy  as  well  as  information  about 
relevant  activities  being  undertaken  by 
others,  and  provide  feedback  to  the 
Academy  about  the  usefulness  to  the 
field  of  its  programs,  forums,  and  ether 
activities.  The  details  of  this 
relationship  will  be  set  forth  in  the 
cooperative  agreement  to  hi-  developed 
andisigned  prior  to  issuance  of  the 
award. 

AoA  expects  to  fund  the  National 
Academy  on  Aging  through  a 
cooperative  agreement  under  this 
priority  area  with  a  federal  share  of 
approximately  $500,000  per  year  for  a 
project  duration  of  approximately  four 
years.  The  deadline  date  for  submitting 
applications  under  this  priority  area  is 
July  12.  1994. 

AoA  funds  are  to  be  used  to  support 
the  administration  of  the  Academy,  the 
cost  of  conducting  core  research, 
conference  planning  and  meeting 
management,  evaluation,  and 
di.s,semination/utilization  sc-tivities, 
including  educational  programs  and 
Hving  expenses  of  those  attending.  As 
the  Academy  becomes  more  established, 
the  strong  expectation  of  Ao.'^  is  that  the 
organizational  sponsor  of  the  Academy 
will  develop  additional  sources  of 
support.  A  plan  for  those  sources  of 
support  and  for  becoming  self-sufficient 
must  be  spelled  out  in  the  application, 
as  well  as  an  evaluation  plan  that 
reflects  efforts  for  continuous 
improvement  of  Academy  functions  and 
activities  and  periodic  independent 
examination  of  the  impact  of  its  work. 

The  current  National  Academy  on 
Aging  has  been  in  operation  since  late 
1991  under  the  auspices  of  the  Maxwell 
School  of  Qtizenship  and  Public  Affairs 
at  Syracuse  University.  The  principal 
aging  policy  issues  addres,sed  by  the 
Academy  have  been  income  security, 
long  term  care,  older  women,  and  the 
implications  of  demographic  change  in 
an  aging  society.  Information  regarding 
the  work  of  the  Academy  is  available  by 
calling  the  Office  of  Program 
Development.  Administration  on  Aging 
at  (202)  619-1269. 


(5)  Other  Oldpr  Americans  Act 
Mandates 

.5. 3     litfsponding  to  t/ie  Nfeds  nf 
Minority  Elderly  Through  Nationr.l 
Mirnrity  Aging  Ori;anizations 

Throughout  its  history,  the  Older 
American?  Act  has  assigned  a  hiph 
prio-ity  to  the  development  and 
provision  of  services  to  those  older 
individuals  who  are  in  greatest 
economic  cr  .scicial  need,  with  particular 
attention  to  individuals  whose  status  is 
low  income  or  minority.  Consistent  with 
this  legislative  mandate,  the  Assistant 
Secret.-iry  for  Aging  has  established  four 
major  initiatives  which  have  special 
relevance  to  low  income  minority  older 
persons.  The  four  initiatives,  which  are 
described  in  detail  elsewhere  in  this 
Title  rV  Program  Announcement  are:  (1) 
Home  and  Community  Based  Long 
Tenn  Care;  (2)  Special  Concerns  of 
Older  Women,  (3)  Nutrition/ 
Malnutrition  Among  the  Elderly;  and  (4) 
Developing  a  Blueprint  for  Future  Aging 
Generations.  This  priority  area  is 
intended  to  underscore  the  stake  of 
minority  aging  populations  in  efforts 
now  underway  to  advance  these 
initiatives  ana  to  enlist  national 
minority  aging  organizations  in  these 
efforts  to  better  serve  and  represent 
minority  elders. 

The  growth  of  the  older  population, 
the  impending  acceleration  of  that 
growth  rate  when  the  baby  boom 
generation  reaches  retirement  age,  and 
the  implications  of  these  developments 
have  attracted  considerable  public 
attention.  What  has  not  been  impressed 
upon  us  so  .strongly  is  the  diverse 
composition  of  our  growing  older 
population.  While  today,  44  million 
persons  are  over  the  age  of  60.  14 
percent  of  these  older  persons  are 
minority.  By  the  year  2030:  older  whites 
are  expecled  to  grow  by  197  percent; 
older  African  Americans  will  grow  by 
300  percent;  and  older  Hispanics  will 
grow  by  395  percent.  Immigration  is  a 
primary  factor  in  this  projected  growth. 
Combined  with  projections  that  older 
Pacific-Asian  and  Native  American 
persons  will  grow  by  200  to  300  percent, 
these  numbers  will  make  minority 
elders  total  about  25  percent  of  the  older 
population  in  2030. 

When  we  fully  realize  the  potential 
impact  of  these  numbers  and  the 
accompanying  diversity  they  refled, 
both  among  and  within  future  older 
populations,  a  number  of  key  minority 
aging  issues  take  on  new  dimensions. 
Minority  elders  continue  to  experience 
a  number  of  barriers  to  home  and 
community  based  long  term  care;  the 
gaps  in  income,  health,  caregiving.  and 
housing  faced  by  older  minority  women 
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have  reached  crii<is  proportions: 
minority  elders  are  more  likely  to  be 
malnourished  and  need  better  access  to 
nutrition  programs  and  senices; 
minority  older  persons  are  a  litmus  test 
of  whether  we.  as  a  nation,  can  plan 
uell  for  a  diverse  and  equitable  aging 
society  in  this  decade  and  well  into  the 
21st  century. 

National  minority  aging 
organizations — representing  older 
persons,  professionals,  advocates, 
program  planners — that  have  the 
capacity,  the  experience,  and  the 
conviction  lo  work  for  and  with 
minority  elders  are  a  vital  source  of 
leadership  and  action  in  addressing 
minority  agiig  issues.  They  have 
essential  roles  to  play: 

(1)  In  ensuring  that  home  and 
community  based  care  is  accessible  and 
available  to  at-risk  minority  elderly; 

(2)  In  meeting  the  special  concerns  of 
minority  older  women; 

(3)  In  targeting  nutrition  services  to 
malnourished  minority  elderly;  and 

(4)  In  securing  for  minority  elderly  a 
fair  opportunity  to  serve  and  be  served 
in  a  diverse  and  equitable  future  aging 
society. 

Applicants  under  this  priority  area 
should  demonstrate  that  their  proposed 
projects  will  produce  specific  strategies, 
with  measurable  outcomes,  for  dealing 
^with  one  or  more  of  the  four  (4)  issue 
areas  outlined  above.  The  applicant 
should  make  clear  who  will  undertilce 
what  action  under  the  proposed  project; 
what  the  outcome,  results,  and  intended 
benefits  will  be;  and  what  the  potential 
is  for  the  replication  and  reinforcement 
of  the  strategies  being  proposed.  In 
particular,  the  applicant  must 
demonstrate  that  it  has  concrete  plans 
for  continuation  of  the  proposed 
strategy  and  project  activities  after  the 
demonstration  period  has  been 
completed.  Thus,  the  effort  being 
proposed  by  the  applicant  must  not  only 
make  tangible  and  significant 
differences  in  the  lives  of  minority 
elderly,  these  changes  must  be  seen  as 
having  a  lasting  impact. 

Eligible  applicants  under  this  priority 
area  are  national  minority  aging 
organizations  with  extensive  knowledge 
and  experience  in  serving,  representing. 
,  and  working  with  minority  elderly.  AoA 
expects  to  fund  approximately  five  (5) 
projects  under  this  priority  area  for  a 
two-year  period  with  an  approximate 
federal  share  of  $150,000  for  the  first 
year  and  SIOO.OOO  for  the  second  year 
of  the  project.  The  deadline  date  for 
submitting  applications  under  this 
priority  area  is  July  12. 1994. 


5.2    National  Volunteer  Senior  Aides/ 
Family  Friends  Projects 

An  estimated  five  to  seven  million 
children  suffer  from  chronic  health 
conditions/disabilities;  approximately 
one  to  two  million  of  them  need  help 
(because  of  disability)  with  activities 
such  as  feeding,  dressing,  or  bathing 
themselves.  About  90  pert;ent  of  these 
children  are  cared  for  at  home.  Public/ 
formal  resources  for  such  care  are  in 
scarce  supply.  Furthermore,  the 
informal,  supportive,  traditional  bonds 
within  extended  families  and 
communities  are  not  as  available  as  in 
the  past.  Additional  resources  are 
needed.  Drawing  upon  the  experience 
and  good  will  of  older  volunteers  is  one 
way  to  help  alleviate  some  of  the 
overwhelming  burden  that  the  families 
of  disabled  children  so  frequently  face. 

Older  volunteers  can  be  a  significant 
resource  for  the  families  of  severely 
disabled  or  chronically  ill  children.  This 
has  been  demonstrated  in  recent  years 
by  the  Family  Friends  Program  of  the 
National  Council  on  Aging  (NCOA)  and 
by  the  Volunteer  Senior  Aides  Program 
of  the  Administration  on  Aging  (AoA). 
(The  latter  was  modeled  upon  the 
former.)  These  two  intergenerational 
programs  match  mature  and  caring 
volunteers  with  children  who  have 
special  needs  because  of  disability  or 
chronic  illness  and  with  children/ 
families  who  are  otherwise  in  distress. 

The  Family  Friends  program  for 
children  with  disabilities  or  chronic 
illnesses  was  established,  in  1986,  by 
NCOA,  with  funding  support  from  the 
Robert  Wood  Johnson  Foundation.  In 
1990.  the  program  diversified  by 
helping  another  at-risk  group,  the  rural 
poor  (Rural  Family  Friends  Help 
Families  in  Distress).  That  same  year. 
NCOA  introduced  Family  Friends  into 
homeless  shelters  for  families  and 
children.  Then,  in  1992,  Family  Friends 
took  on  a  new  challenge — to  give  social 
and  emotional  support  to  families  of 
babies  who  are  HIV-positive. 

In  1991,  AoA  began  implementation 
of  the  Volunteer  Senior  Aides  (VSA) 
Program  pursuant  to  the  legislative 
mandate  of  Section  10404  of  the  1989 
Omnibus  Budget  Reconciliation  Act 
(OBRA).  Section  10404  authorized  this 
program  for  community-based 
demonstrations  to  determine  to  what 
extent  volunteer  senior  aides,  by 
providing  basic  medical  assistance  and 
support  to  disabled/chronically  ill 
children  and  their  families,  can  reduce 
the  cost  of  care  for  such  children. 

Program  funds  became  available  with 
the  FY  1991  Appropriation  Bill  for  the 
Department  of  Health  and  Human 
Services  (DHHS).  which  provided 


funding  under  Section  1110  of  the 
Social  Security  Act.  Within  DHHS.  AoA 
was  then  assigned  responsibility  for 
program  administration  and  awarded 
grants  supporting  six  three-year 
community-based  VSA  demonstration 
projects.  The  six  grantees  are: 

•  The  Los  Angeles  County  Area 
Agency  on  Aging  (Los  Angeles.  CA)  in 
collaboration  with  Jewish  Family 
Services  of  Los  Angeles  and  Huntington 
Memorial  Hospital  of  Pasadena; 

•  The  CrossRoads  of  Iowa  Area 
Agency  on  Aging  (Des  Moines,  lA),  in 
collaboration  with  the  Easter  Seal 
Society  of  Iowa; 

•  The  Region  IV  Area  Agency  on 
Aging  (St.  Joseph,  MI),  in  collaboration 
with  the  local  Foster  Grandparents 
Program; 

•  The  Philadelphia  Corporation  for 
Aging  (Philadelphia,  PA),  in 
cooperation  with  Temple  University's 
Center  for  Intergenerational  Learning 
and  Institute  on  Disabilities; 

•  The  County  of  Riverside  Office  on 
Aging  (Riverside,  CA);  and 

•  The  Mid-America  Regional  Council 
(MARC)  Area  Agency  on  Aging  (Kansas 
City.  MO)  in  collaboration  with  the 
Children's  Mercy  Hospital  and  the 
University  of  Missouri's  University 
Affiliated  Program  for  Developmental 
Disabilities. 

The  last  of  these.  MARC,  is  also 
conducting  evaluative  research  on  the 
VSA  Program.  The  National  Council  on 
the  Aging,  drawing  upon  its  experience 
with  Family  Friends,  provides  technical 
assistance,  training,  and  capacity- 
building  services  to  the  VSA 
demonstrations. 

Because  of  the  continuing  need  for 
and  the  proven  success  of  the  Family 
Friends/VSA,  program.  AoA  is  now 
soliciting  applications  to  develop  and 
implement  VSA  projects  in  additional 
communities.  Proposed  projects  should 
demonstrate  the  use  of  Volunteer  Senior 
Aides  to  assist  families  of  disabled/ 
chronically  ill  children,  thereby 
reducing  the  cost  of  care  for  such 
children.  These  projects  should 
effectively  employ  the  unique  skills, 
varied  experience,  good  will,  and 
availability  of  older  volunteers  in 
assisting  the  Nation's  children  who  are 
severely  disabled  or  chronically  ill. 

VSA  Project  Parameters 

Volunteer  Senior  Aides  projects, 
usually  tri-generational.  are  designed  to 
benefit  everyone  involved.  The 
children,  who  have  serious,  chronic 
illnesses  or  disabilities  and  range  in  age 
from  infancy  to  12  years,  receive 
physical  care,  self-help  instruction, 
emotional  support,  and  nurturing.  Their 
siblings  may  receive  greater  attention  or 
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may  benefit  indirectly  as  their  family  is 
strengthened.  The  parents  (or,  in  some 
cases,  grandparents)  of  these  children 
are  given  encouragement  and  respite — 
intangibles  that  they  need  to  carry  on. 
The  volunteers — aged  55  and  older— 
hax-e  a  mission  and  are  rewarded  with 
a  sense  of  personal  pride  and 
accomplishment.  They  becomes  less 
isolated,  more  involved  in  the 
community,  and  develop  an  affectionate 
relationship  with  their  new 
"granddaughters"  or  "grandsons"  and/ 
or  other  family  members.  The 
community  is  strengthened  by  older 
citizens  voluntarily  providing 
supportive  services  to  younger  citizens. 
Heahh  care  costs  are  reduced.  And 
pet^le  learn  to  rely  on  each  other, 
connecting  with  an  "extended  family" 
in  this  era  of  disconnected  families. 

Family  Friends  or  VSAs  are 
extensively  trained  to  find  the  best  u-ay 
to  help  a  family.  The  type  of  help 
depends  upon  what's  needed  at  the    ■ 
time.  They  may  tutor  the  child,  teach 
personal  care  and  self-help  skills,  or 
lake  the  child  to  recreational/cultural 
events.  These  volunteers  often  act  as 
advocates,  serving  as  "case  coordinator" 
and  speaking  on  behalf  of  the  family  to 
the  various  professionals  who  plan  and 
manage  the  child's  care.  They  also 
provide  social  and  emotional  support 
and,  in  many  cases,  respite  to  weary 
parents.  (Respite  is  provided  only  when 
tlie  ^hild  is  medically  stable  and  by 
agrtMment  of  parents,  project  director, 
and  volunteer  and  is  limited  to  half  of 
the  time  the  volunteer  spends  with  the 
child.) 

V^A/Faniily  Friends  essential 
program  components  include: 

•  [Rpcruitmcnf ,  screening, 
interviewing,  and  careful  selection  of 
volijntcers; 

•  Recruitment,  interviewing,  and 
seU?ction  of  families/children; 

•  Sixty  (fiO)  hours  of  intensive 
training  for  volunteers; 

•  Careful  matchingof  volunteers  with 
families,  based  on  compatibility, 
proximity/transportation,  personal 
styles  and  needs,  health  of  volunteer. 
R<:hedules,  and  language  barriers; 

•  Supervision  of  volunteers; 

•  Fundraising  and  promotion  of  the 
pro^m;  and 

•  project  evaluation. 

Two  types  of  project  applications  may 
be  submitted  for  review  and  funding 
consideration  under  this  priority  arra: 
5.2A — Demonstration  Projects;  and 
5.2Br— Technical  Assistance  Project. 

5.2A    Demonstration  Projects 

AoA  plans  to  fund  approximately  six 
(6)  demonstration  projects  under  this 
sub- priority  area  at  a  federal  share  of 


approximately  $70,000  per  year  for  a 
project  periodi  of  up  to  approximately 
three  (3)  years.  The  deadline  date  for 
submitting  applications  under  this  sub- 
priority  area  is  July  12. 1994.  Eligible 
applicants  are  restricted  to  public  or 
non-profit  community-level  agencies, 
organizations,  or  institutions  in 
communities  where  Family  Friends  or 
VSA  projects  have  not  previously  been 
funded.  Each  proposal  should  include 
participation  of  both  a  health  care 
facility  and  a  social  service  agency. 
Proposals  should  include  participation 
in  the  project  by  a  project  advisory 
board  or  committee. 

Proposals  should  follow  the  Family 
Friends/VSA  paradigm,  briefly  outlined 
above  but  thoroughly  documented  in 
materials  available  from  NCOA's  Family 
Friends  Resource  Center.  Recommended 
materials  include:  Bringing  Family 
Friends  to  Your  Community,  a  manual 
detailing  a  step-by-step  approach  to 
developing  and  implementing  these 
projects;  and  Family  Friends— A 
Program  Guide.  Prospective  applicants 
may  call  or  write  the  Family  Friends 
Resource  Center  at  Telephone:  (202) 
479-6675.  Fax:  (202)  479-0735. 
Address:  Family  Friends  Resource 
Center.  National  Council  on  the  Aging. 
409  Third  Street.  S.W..  Washington, 
D.C.  20024. 

Demonstration  projects  funded  under 
this  priority  area  will  receive  technical 
assistance  and  guidance  in  tlie 
development  and  implementation  of 
their  projects  from  the  project  funded 
under  priority  area  5.2B. 

5.2B    Technical  Assistance  Project 

AoA  plans  to  award  one  project  grant 
under  this  sub-priority  area  to  provide 
technical  assistance  and  training  to  the 
new  demonstration  projects.  Applicants 
for  this  grant  must  demonstrate  an 
extensive  knowledge  base  relating  to 
Family  Friends  and  strong  experience  in 
providing  technical  assistance  and 
training  to  such  proje<  ts.  On  the  basis  of 
its  strong  knowledge  base  and  its 
assessment  of  the  progress  of  the 
demonstration  projects,  the  grantee  will 
be  expected  to  assist  projects  in 
implementing  their  demonstrations  and 
to  offer  recommendations  for  future 
program  initiatives. 

The  application  must  include  a  plan 
for  assisting  approximately  six  (fi) 
demonstration  projects.  Flans  should 
include  at  least  one  site  visit  to  each 
project  and  a  "cluster"  meeting  for  the 
new  model  projects  funded  under 
priority  area  5.2A.  The  successful 
applicant  under  this  section  is 
responsible  for  assisting  the  six  (6) 
funded  projects  with  the  following: 


(1)  Providing  timely  and  relevant 
background  information  regarding 
effective  Family  Friends  programming; 

(2)  Training  and  technical  assisuiiice 
in  developing  Family  Friends  programs; 

(3)  Assisting  in  strategic  planning  for 
the  long  term  continuation  of  the 
programs;  and 

(4)  Conduct  research  studies  on  the 
VSA  Program. 

Funding  for  this  award  will  be  for 
approximately  $80,000  per  year  for  a 
project  period  of  up  to  three  (3)  years. 
The  deadline  date  for  submitting 
applications  under  this  sub-priority  area 
is  July  12.  1994. 

5.3     Volunteer  Senice  Credit 
Demonstrations 

Under  this  priority  area,  the 
Administration  on  Aging  is  soliciting 
applications  from  public  agencies  and 
nonprofit  organizations  to  test  new 
models  and  replicate  existing  models  of 
the  volunteer  service  credits  concept.  A 
primary  focus  should  be  on  home  and 
community  based  services  that  help  at- 
risk  elders  to  continue  to  live  in  their 
homes,  e.g.  shopping,  transportation, 
telephone  reassurance  and  friendly 
visiting,  light  housekeeping,  and  respite 
care.  Preference  will  be  given  to  model 
projects  which  significantly  involve 
low-income,  minority,  and  rural  elderly. 

The  basic  service  credit  concept  is  to 
give  volunteers  a  unit  of  credit  for  each 
service  hour  performed,  regardless  of 
the  type  of  service,  in  the  expectation 
that  accrued  credits  will  be  redeemed 
for  services  by  the  volunteers  ct  some 
future  time  of  need.  A  centralized 
accounting  system  must  be  maintained 
to  keep  track  of  credits  and  match  up 
volunteers  with  recipients.  As  a 
practical  matter,  limitations  on  the 
number  and  type  of  servit:es  offered  are 
neces.sary  as  are  rules  that  govern 
acaimulation  and  u.se  of  credits.  After 
initial  start-up  and  operation,  a  steady 
and  continuing  source  of  core  financial 
assistance  is  needed  to  (1)  administer 
the  system,  (2)  guarantee  redemption  of 
buih-up  credits  in  those  cases  when  the 
type  of  immediate  service  need  cannot 
be  met  by  the  volunteer  services  then 
available,  and  (3)  off-set  credit  deficits 
incurred  when  recipients,  because  of 
illness  or  other  circumstances,  cannot 
repay  the  services  provided  to  them 
with  volunteer  effort. 

The  Administration  on  Aging  has 
funded  several  service  credit 
demonstration  projects  in  the  past.  Most 
recently  five  (5)  two-year  servicM  credit 
demonstrations  were  funded  along  with 
a  technical  assistance  project.  AoA 
funded  projects  specifically  designed  to 
help  volunteers  become  more  involved 
in  helping  older  people  in  their 
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communities.  Of  the  demonstration  sites 
funded,  several  utilized  churches  as  a 
base  for  the  recruitment  of  volunteers. 
One  project  linked  service  credits  in  a 
business  and  industry  setting. 
Applicants  may  wish  to  contact  the  Ao.A 
funded  service  credit  projects  to  learn 
more  about  the  specifics  of  the  grants. 
Information  regarding  these 
demonstrations  may  be  obtained  by 
contacting  the  Office  of  Program 
Development  at  (202)  619-0441. 

The  purpose  of  this  priority  area  is  to 
test  the  feasibility  of  implementing  the 
service  credit  concept  in  new  areas  and 
to  replicate  existing  models  in  new 
sites.  Among  the  possible  areas  for 
testing  and  replicating  the  service  credit 
concept  are  (1)  corporate  retirement 
benefit  programs;  (2)  programs  under 
the  sponsorship  of  fraternal 
organizations;  (3)  social  and  health 
maintenance  insurance  programs  where 
volunteer  services  are  credited  with 
partial  payment  in  lieu  of  fees  and 
premiums  under  newly-designed 
community  long  term  care  service 
packages;  (4)  low  income  housing 
programs  in  which  residents  provide 
services  to  low-income  minority  elderly; 
(5)  programs  in  residential  retirement 
communities;  (6)  programs  involving 
union  retirees;  (7)  employer  based 
service  credit  projects  under  which 
employees  assist  the  elderly  in  their 
community  and  (8)  church-based 
service  credit  programs  involving 
assistance  to  low-income  minority 
elderly. 

Applicants  are  encouraged  to  solicit 
co-sponsoring  community 
organizations,  including  youth  groups  to 
donate  volunteer  services  to  individuals 
who  cannot  become  full  participants  of 
the  service  credit  program  or  to 
compensate  older  volunteers  with 
services  not  provided  by  participants  in 
the  service  credit  program.  Projects 
using  co-sponsoring  organizations  must 
incorporate  this  support  in  a  manner 
that  does  not  detract  from  the  central 
feature  of  the  service  credit  concept  of 
having  older  persons  earn  volunteer 
credits  in  exchange  for  future  services 
when  they  are  needed.  Accordingly, 
enrollment  of  volunteers  eligible  to  be 
full  participants  in  the  program  should 
be  limited  to  persons  age  55  and  over 
(spouses  excepted). 

AoA  plans  to  fund  approximately  five 
(5)  model  volunteer  service  credit 
projects  at  a  federal  share  of 
approximately  $50,000  per  year  for  a 
period  of  approximately  17  months. 
Projects  should  be  designed  as  models 
for  testing  the  effectiveness  of 
innovative  approaches  to  volunteerism 
through  utilization  of  the  service  credit 
concept.  Successful  applicants  must 


provide  a  detailed  plan  for  the 
management  and  operation  of  the 
service  credit  demonstration,  including 
documentation  of  approaches  to  be  used 
in  attracting  public  and/or  private  sector 
support  for  making  the  project  self- 
sufficient  after  federal  funding  has 
ended.  The  deadline  date  for  submitting 
applications  under  this  priority  area  is 
July  12.  1994. 

5.4    AoA  Dissemination  Projects 

Each  year.  AoA  invests  substantial 
Older  Americans  Act  Title  IV  resources 
in  grant  and  cooperative  agreement 
projects  to  conduct  research, 
demonstrations,  and  training  to  improve 
the  quality  and  availability  of  services 
and  programs  that  are  vital  to  the  well- 
being  of  at-risk  older  persons. 
Dissemination  is  a  basic  component  of 
each  of  these  projects.  Every  Title  IV 
project  is  required  to  conduct 
appropriate  dissemination  of  project 
results  as  part  of  its  work  plan.  For  the 
many  projects  which  are  essentially 
knowledge  transfer  activities  (e.g., 
technical  assistance,  public/professional 
education),  dissemination  is  the  key 
component. 

Enhanced  dissemination  is  still 
needed,  however,  to  maximize  the 
utility  of  Title  IV  projects.  The  urgency 
to  improve  the  effectiveness  and 
availability  of  services  is  especially 
pronounced  as  both  fiscal  constraints 
and  the  number  of  older  Americans 
increase.  The  ultimate  goal  of  this 
priority  area  is  to  maximize  the 
utilization  of  Title  IV  project  products 
and  results  that  can  directly  benefit 
older  Americans  in  need  of  services. 

Dissemination  projects  are  expected 
to  he  especially  energetic  in  their 
marketing  of  products  and  results. 
Projects  are  expected  to  utilize 
appropriate  promotional,  jiublic 
relations,  and  media  campaigns  in  order 
to  insure  that  their  outcomes  receive  the 
widest  possible  attention.  ;>uch 
campaigns  should  seek  to  educate 
consumers,  providers  (including  the 
Aging  Network),  the  private  sector,  and 
policy  sector  about  their  results  and  to 
promote  use  of  their  products.  These 
efforts  will  be  considered  a  key 
indicator  of  the  scope  of  the  impact  of 
the  proposed  project. 

Tne  AoA  Dissemination  Projects 
funded  under  this  priority  area  are  also 
expected  to  foster  greater  awareness  of 
the  challenges  of  an  aging  society  and  of 
the  contributions,  real  and  potential, 
that  aging  programs  make  in  responding 
to  those  challenges.  These  awareness- 
building  efforts  may  take  several  forms, 
including  the  development  and 
dissemination  of  materials  keyed  to 
decision-making  points  on  a  particular 


aging  issue  and  the  use  of  appropriate 
communication  mechanisms. 

Two  types  of  project  applications  may 
be  submitted  for  review  and  funding 
consideration  under  this  priority  area: 

A.  Enhanced  Dissemination  of 
Prodiict(s)  of  Significant  Value 

A  major  purpose  of  this  priority  area 
is  to  support  more  extensive 
dissemination  of  Title  IV  products  of 
significant  value.  In  the  course  of 
performing  their  work,  grantees 
sometimes  develop  especially  valuable 
products  which  warrant  dissemination 
beyond  that  originally  contemplated  or 
for  which  dissemination  opportunities 
are  found  which  were  not  envisioned 
earlier.  Grantees  who  are  convinced  that 
such  products  are  needed,  and  of 
demonstrated  value  to  the  aging 
network  and/or  others  involved  in 
improving  the  availability,  effectiveness, 
and  quality  of  aging  services,  may  apply 
under  this  section  for  funding.  (This 
opportunity  applies  to  both  current  and 
former  grantees  whose  projects  were 
completed  within  two  years  of  the 
publication  of  this  announcement). 

Applicants  may  address  the 
dissemination  of  either  a  single  product 
or  more  than  one  product  from  a  single 
project.  In  this  context,  the  term 
"product"  may  include  the  "Final 
Report"  as  well  as  other  project 
products  such  as  manuals,  handbooks, 
curricula,  brochures,  technical 
assistance  materials,  reports,  audio- 
visual materials,  etc.  Applicants 
applying  for  enhanced  dissemination 
projects  must  submit  a  copy  of  the 
product(s)  to  be  disseminated  along 
with  each  copy  of  their  application.  (For 
audio  visual  products,  only  a  single 
copy  of  the  product  need  to  be 
submitted).  This  attachment  is  in 
addition  to  the  page  limit  which  applies 
to  all  applications;  however,  the 
application  narrative  itself  may  not 
exceed  the  limits  described  below  in 
Part  III. 

B.  Syntheses  of  "Ouster"  Projects 
Results  and  Products 

A  second  purpose  of  this  priority  area 
is  to  support  the  development  and 
dissemination  of  syntheses  of  project 
products/results  from  earlier  Title  IV 
project  "clusters"  (e.g..  projects  funded 
under  the  same  priority  area  of  a 
previous  AoA  Discretionary  Funds 
Program  announcement).  Projects  in  a 
cluster  may  vary  widely  in  terms  of 
approach,  outcomes,  and  products,  but 
all  deal  with  the  same  subject  matter  or 
problem  area.  A  synthesis  of  needed  and 
useful  products/results  of  these  projects 
may  well  have  synergistic  value,  and  a 
multiplier  effect,  in  generating 
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knowledge  and  substantiating  best 
practices  which  can  be  applied  to  the 
benefit  of  older  Americans. 

Such  a  synthesis  may  take  various 
forms.  An  applicant  may  synthesize 
exemplary  products  as  produced — or 
change  the  form  of  the  product  to 
maximize  utilization.  Creative 
adaptations  may  be  needed.  A 
compilation  of  relevant  demonstration 
or  research  results  (and/or 
-  recommendations)  from  the  cluster  may 
be  what  is  needed.  Applicants  are 
encouraged  to  be  innovative  in  their 
response  to  this  priority  area.  The  need 
for  the  synthesis  should  be 
demonstrated.  A  strategy  for  promoting 
utilization  must  be  included  as  part  of 
the  application. 

Applicants  proposing  to  synthesize 
the  results  of  clusters  of  past  projects 
must  submit  a  general  description  of  the 
past  projects  and  their  outcomes  not  to 
e.xceed  five  (5)  pages  in  length.  This 
cluster  description  should  be  in  the 
form  of  an  attachment  which  is  in 
addition  to  the  page  limit  which  applies 
to  all  applications.  However,  the 
application  narrative  itself  may  not 
exceed  the  limits  described  below  in 
Part  III. 

Applications  of  either  of  the  types 
described  above  should  carefully 
specify  not  only  what  dissemination 
activities  are  to  be  performed  but  also: 
(1)  Why  the  product(s)  is  important,  (2) 
to  whom  it  is  important.  (3)  what  would 
be  the  results  and  benefits  of 
dissemination  and  utilization  of  the 
product(s).  and  (4)  what  specific  actions 
such  as  training  or  technical  assistance 
would  the  proposed  project  undertake 
to  assist  those  who  wish  to  adapt  or 
adopt  the  products  and/or  the 
recommendations  contained  in  the 
products.  Prospective  applicants  are 
cautioned  that  this  priority  area  may  not 
be  used  simply  to  finish  or  extend  the 
basic  work  of  a  previously  funded 
project  (under  the  guise  of 
dissemination)  or  to  undertake  the  basic 
dissemination  which  is  required  as  part 
of  the  work  plan  of  all  Title  IV  erantees. 

In  preparing  applications  under  this 
priority  area,  applicants  may  find  useful 
the  publication  Dissemination  by  Design 
which  was  produced  as  part  of  an  AoA 
Title  IV  project.  Interested  applicants 
who  do  not  already  have  a  copy  of  this 
publication  may  obtain  one  by 
contacting  AoA's  Office  of  Program 
Development  (OPD)  at  (202)  619-{)441. 
(There  is  no  requirement  to  use  this 
particular  reference  in  the  development 
of  your  application.) 

Applicants  may  also  request  an 
information  sheet  on  the  AoA-supported 
National  Aging  Dissemination  Center, 
which  works  with  AoA  to  promote 


dissemination  of  the  products  of  Title  IV 
grantees.  The  Center  is  available  to 
provide  technical  assistance  on 
dissemination  and  utilization  to 
prospective  applicants  under  this 
priority  area.  Prospective  applicants  are 
encouraged  to  utilize  this  resource.  The 
Director  of  the  Center  is  Theresa 
Lambert.  She  can  be  reached  at  (202) 
898-2578.  Projects  funded  under  this 
priority  area  will  be  expected  to  work 
cooperatively  with  the  Dissemination 
Center  or  any  similar  resource  to  be 
established  in  the  future. 

Applicants  under  this  priority  area  are 
limited  to  current  and  former  Title  IV 
grantees  and  cooperative  agreement 
awardees.  AoA  expects  to  fund 
approximately  five  (5)  dissemination 
projects  under  this  priority  area.  The 
federal  share  of  awards  will  range  from 
approximately  $25,000  to  $50,000, 
depending  upon  the  level  of  activity 
proposed,  for  a  project  period  of 
approximately  seventeen  (17)  months. 
The  deadline  date  for  submitting 
applications  under  this  priority  area  is 
July  12,  1994. 

5.5    Field-Initiated  Project  Applications 

The  Older  Americans  Act,  Title  IV. 
Section  401.  authorizes  the  Assistant 
Secretary  for  Aging  to  support  projects: 

To  expand  the  Nation's  knowledge  and 
understanding  of  aging  and  the  aging  process, 
to  design  and  test  innovative  ideas  in 
programs  and  services  for  older  individuals, 
and  publicly  disseminate  the  results  of  [such 
innovative  projectsi,  to  replicate  such 
programs  and  services  under  (the  Older 
Americans  Act),  and  to  help  meet  the  needs 
for  trained  personnel  in  the  field  of 
aging.  .  .  . 

Each  of  the  priority  areas  that  has 
been  presented  in  this  Discretionary 
Funds  Program  (DPP)  Announcement  is 
focused  on  a  subject  of  current  or 
emerging  significance  to  our  nation's 
older  population.  These  priority  areas 
describe  with  some  particularity  the 
nature  of  the  activity  to  be  undertaken, 
the  type,  scope,  duration,  and  funding 
amount  of  the  project  and.  in  some 
instances,  the  applicants  eligible  to 
compete. 

Under  this  priority  area  for  Field- 
Initiated  Project  Applications,  the  focus 
remains  on  issues  that  matter  greatly  to 
older  people,  but  not  necessarily  those 
issue  areas  (home  and  community  based 
long  term  care,  older  women,  etc.)  that 
have  already  received  considerable 
emphasis  in  this  DFP.  This  priority  area 
is  intended  for  proposed  project 
initiatives  that  reflect  a  deep-seated 
interest  in  any  policy,  program,  or 
related  issue  of  importance  to  older 
Americans.  In  a  similar  vein,  the 
Administration  on  Aging  fully 


recognizes,  that  there  are  many  creative 
ideas,  innovative  approaches,  training/ 
technical  assistance/dissemination 
efforts,  etc.,  which  do  not  readily  fit  the 
designated  Priority  Areas  of  this 
Discretionary  Funds  Program 
Announcement.  This  priority  area  is 
also  intended  to  be  responsive  to 
proposals  embodying  those  ideas, 
approaches,  and  efforts. 

Field-initiated  applications  for  new 
grant  awards  are  invited  under  the 
following  functional  sub-categories:  (1) 
Special  event/conference  proposals;  (2) 
research  and  demon.stration  (R&D) 
projects,  and;  (3)  education,  training, 
and  technical  assistance  efforts.  Current 
AoA  grantees  seeking  large-scale 
supplemental  awards  (supplements  that 
would  exceed  25%  of  their  current 
project  award  and/or  extend  their 
project  period  beyond  three  months) 
must  also  compete  under  this  priority 
area  to  be  eligible  for  funding.  To  ensure 
that  to  the  maximum  extent  possible 
competition  will  be  between  proposals 
of  a  comparable  scope  and  nature  of 
activity,  applications  will  be  grouped 
according  to  the  appropriate  sub- 
category and  be  evaluated,  scored,  and 
ranked  within  each  of  these 
subcategories: 

(1)  special  event/conference 
proposals; 

(2)  research  and  demonstration  (R&D) 
projects; 

(3)  education,  training,  and  technical 
assistance  efforts,  and; 

(4)  large-scale  supplements  to 
currently  active  AoA  funded  project 
grants  (supplements  that  would  exceed 
25%  of  their  current  project  award  and/ 
or  extend  their  project  period  beyond 
three  months). 

Applicants  are  reminded  that  they  are 
competing  under  a  national  program  of 
gerontological  training,  research, 
demonstrations,  and  centers  as 
authorized  by  Title  IV  of  the  Older 
Americans  Act.  Therefore,  field- 
initiated  applications  will  be  screened 
by  AoA  to  assure  that  they  are  not  local 
service  projects,  but  rather  are 
responsive  to  issues  of  national 
significance  and  will  resuh  in  findings, 
reports,  and  products  with  national 
implications.  In  addition,  each  field- 
initiated  application  will  be  screened  to 
determine  that  it  is  not.  in  essence,  the 
same  application  that  was  recently 
disapproved  by  AoA  for  funding. 
Applicants  should  wait  a  minimum  of 
six  months  before  resubmitting  an 
application  for  consideration  under 
another  review  and  award  cycle. 

AoA  has  established  deadlines  at 
fixed  Fiscal  Year  quarterly  intervals  for 
the  submission  of  field-initiated 
applications  under  this  Discretionary 
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Fur.ds  Progra.-n  Aanouncement.  The 
First  deadline  is  October  7.  1994. 
Subsequent  deadlines  are  January  13. 
1995.  April  14.  W95.  and  July  14.  1995. 
Applicants  will  be  informed  of  their 
funding  status  within  60  days  of  the 
pertinent  deadline  date. 

Although  the  number  of  field-initiated 
proposals  approved  for  funding  can  not 
be  estimated  beforehand,  applicants 
should  be  advised  that  only  a  limited 
amount  of  Title  IV  fundi  will  be 
reserved  for  this  priority  area  and  onlv 
applications  of  outstanding  merit  will 
be  considered  for  funding.  The  federal 
share  of  project  costs  per  year  is 
expected  to  fall  within  the  following 
approximate  ranges:  $20,000  to  $40,000 
for  special  events/conferences;  $50,000 
to  $100,000  depending  upon  the  nature 
of  the  proposed  research, 
demonstration,  training,  technical 
assistance,  or  related  effort;  $50,000  and 
above  for  large-scale  supplements  to 
current  grants.  The  duration  of  new 
project  awards  could  range  from  one  (1) 
to  two  (2)  years.  Large  scale 
supplements  are  limited  to  a  maximum 
period  of  twelve  (12)  months. 

Part  III — Information  and  Guidelines 
for  the  Application  Process  and  Review 

Part  III  of  this  Announcement 
contains  general  information  for 
potential  applicants  and  basic 
guidelines  for  submitting  applications 
in  response  to  this  announcement. 
Application  forms  are  provided  alon^ 
with  detailed  instructions  for 
developing  and  assembling  the 
application  package  for  submittal  to  the 
Administration  on  Aging  (.^oA).  Genera! 
guidelines  on  applicant  eligibility  were 
provided  in  Part  I.  Specific  eligibility 
guidelines  were  provided  in  Part  II 
under  certain  priority  areas. 

A.  General  Information 

1.  Review  Process  and  Considerations 
for  Funding 

Within  the  limits  of  available  federal 
funds.  AoA  makes  financial  assistance 
awards  consistent  with  the  purposes  of 
the  statutory  authorities  governing  the 
AoA  Discretionary  Funds  Program  and 
this  Announcement.  The  following 
steps  are  involved  in  tlie  review  process. 

a.  Notification:  All  applicants  will 
automatically  be  notified  of  the  receipt 
of  their  application  and  informed  of  the 
identification  number  assigned  to  it. 

b.  Screen/ng;  To  insure  that  minimum 
standards  of  equity  and  fairness  have 
been  met.  applications  which  do  not 
meet  the  screening  criteria  listed  in 
Section  D  below,  will  not  be  reviewed 
and  will  receive  no  further 
consideration  for  funding. 


c.  Expert  Review:  .Applications  that 
conform  to  the  requirements  cf  this 
program  announcement  will  be 
reviewed  and  scored  competitively 
against  the  evaluation  criteria  spe<;ified 
in  Section  F.  below.  This  independent 
review  of  applications  is  performed  by 
panels  consisti.ig  of  qualified  persons 
from  outside  t.he  federal  government 
and  knowledgeable  non-Ao.\  federal 
government  officials.  The  scoa»s  and 
judgments  of  these  expert  reviewers  a.-e 
a  major  factor  in  makmg  award 
decisions. 

d.  Other  Ccmments:  Ao.\  may  solicit 
views  and  comments  on  pending 
applications  from  other  federal 
departments  and  agencies.  State  and 
Area  Agencies  on  Aging,  interested 
foundatio.ns.  national  organizations, 
experts,  and  others,  for  the 
consideration  of  the  Assistant  Secretary 
for  Aging  in  making  funding  decisions. 

e.  Of/ier Considerations:  lamaking 
funding  award  decisions,  the  Assistant 
Secretary  for  Aging  will  pay  particular 
attention  to  applications  which  focus  on 
older  persons  with  the  greatest 
economic  and  social  need,  with 
particular  attention  to  the  low-income 
minority  elderly.  Final  decisions  will 
also  reflect  the  equitable  distribution  of 
assistance  among  geographical  areas  of 
the  nation,  and  among  rural  and  urban 
areas.  The  Assistant  Secretary  for  Aging 
also  guards  against  wasteful  duplication 
of  effort  in  making  funding  decisions. 

f.  Other  Funding  Sources:  AoA 
reserves  the  option  of  discussing 
applications  with,  or  referring  them  to, 
other  federal  or  non-federal  funding 
sources  when  this  is  determined  to  be 
in  the  best  interest  of  the  federal 
government  or  the  applicant. 

g.  Decision-Making  Process:  After  the 
panel  review  sessions,  applicants  may 
be  contacted  by  AoA  staff  to  furnish 
additional  information.  Applicants  who 
are  contacted  should  not  assume  that 
funding  is  guaranteed.  An  award  is 
official  only  upon  receipt  of  the 
Financial  Assistance  Award  (Form 
DGCM  3-7B5). 

h.  Timeframe:  Applicants  should  be 
aware  that  the  time  interval  between  the 
deadline  for  submission  of  applications 
and  the  award  of  a  grant  is  at  least  two 
months  and  often  three  months  or  more 
in  duration.  This  length  of  time  is 
required  to  review  and  process  grant 
applications. 

2.  Notification  Under  Executive  Order 
12372 

This  is  not  a  covered  program  under 
Executive  Order  12372. 


B.  Deadline  for  Submission  of 
Applications 

This  Program  Announcement 
contains  different  deadline  dates  for  the 
submission  of  applications,  depending 
upon  the  priority  area  under  which  an 
application  is  submitted.  Please  check 
each  priority  area  carefully  to  determine 
the  deadline  date  for  the  application 
you  plan  to  submit.  Applications  must 
be  either  sent  or  hand-deiivered  to  the 
address  specified  in  Section  D,  below. 
Hand-delivered  applications  are 
accepted  during  the  normal  working 
hours  of  9:00  a.m.  to  5:30  p.m..  Eastern 
Time.  Monday  through  Friday.  An 
application  will  meet  the  deadline  if  it 
is  either: 

1.  Received  at  the  mailing  address  on 
or  before  the  applicable  deadline  date: 
or 

2.  Sent  before  midnight  of  the 
applicable  deadline  date  as  evidenced 
by  either  (1)  a  U.S.  Postal  Service 
receipt  or  postmark  or  (2)  a  receipt  from 
a  commercial  carrier.  The  application 
must  also  be  received  in  time  to  be 
considered  under  the  competitive 
independent  review  mandated  by 
Chapter  1-62  of  the  DHHS  Grants 
Administration  Manual.  Applicants  are 
strongly  advised  to  obtain  proof  that  the 
application  was  sent  by  the  applicable 
deadline  date.  If  there  is  a  question  as 
to  when  an  application  was  sent, 
applicants  will  be  asked  to  provide 
proof  that  they  have  met  the  applicable 
deadline  date.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
a  timely  submittal. 

Applications  which  do  not  meet  the 
above  deadlines  are  considered  late 
applications.  The  Office  of 
Administration  and  Management  will 
notify  each  late  applicant  that  its 
application  will  not  be  considered 
under  the  applicable  grant  review 
competition. 

AoA  may  extend  a  deadline  date  for 
applications  because  of  acts  of  God. 
such  as  floods,  hurr^anes  or 
earthquakes,  when  there  is  widespread 
disruption  of  the  mail,  or  when  AoA 
determines  an  extension  to  be  in  the 
best  interest  of  the  government. 
Depending  upon  the  precipitating 
factor(s),  the  exiension  will  apply  to  all 
potential  applicants  in  the  area  affected 
by  the  natural  disaster,  or  to  all 
potential  applicants  across  the  nation. 
Notice  ef  the  extension  will  be 
published  in  the  Federal  Register. 

C.  Grantee  Share  of  the  Project 

Under  the  Discretionary  Funds 
Program.  AoA  does  not  make  grant 
awards  for  the  entire  project  cost. 
Successful  applicants  must,  at  a 


minimum,  contribute  one  (1)  dollar, 
secured  from  non-federal  sources,  for 
every  three  (3)  dollars  received  in 
federal  funding.  The  non-federal  share 
must  equal  at  least  25%  of  the  total 
project  cost.  Applicants  should  note 
that,  among  applications  of  comparable 
technical  merit,  the  greater  the  non- 
federal share  the  more  favorably  the 
application  is  likely  to  be  considered. 

The  one  exception  to  this  cost  sharing 
formula  is  for  applications  from 
American  Samoa,  Guam,  the  Virgin 
Islands  or  the  Northern  Mariana  Islands. 
Applicants  from  these  territories  are 
covered  by  Section  501(d)  of  Public  Law 
95-134.  as  amended,  which  requires  the 
Department  to  waive  "any  requirement 
for  local  matching  funds  under 
$200,000." 

The  non-federal  share  of  total  project 
costs  for  each  budget  period  may  be  in 
the  form  of  grantee-incurred  direct  or 
indirect  costs,  third  party  in-kind 
contributions,  and/or  grant  related 
income.  Indirect  costs  may  not  exceed 
those  allowed  under  federal  rules 
established,  as  appropriate,  by  OMB 
Circulars  A-21.  A-87,  and  A-122.  If  the 
required  non-federal  share  is  not  met  by 
a  funded  project.  AoA  will  disallow  any 
unmatched  federal  dollars.  A  common 
error  is  to  match  25%  of  the  federal 
share  rather  than  25%  of  the  entire 
project  cost. 

D.  Application  Screening  flequirements 

All  applications  will  be  screened  to 
determine  completeness  and  conformity 
to  the  requirements  of  this 
announcement.  These  screening 
requirements  are  intended  to  assure  a 
level  playing  field  for  all  applicants. 
Applications  which  fail  to  meet  either  of 
the  two  criteria  described  below  will  not 
be  reviewed  and  will  receive  no  further 
consideration.  Complete,  conforming 
applications  will  be  reviewed  and 
scored  competitively. 

In  order  for  an  application  to  be 
reviewed,  it  must  meet  the  following 
screening  requirements: 

1.  Applications  must  be  submitted  by 
the  deadline  date  specified  in  the 
priority  area  under  which  the 
application  is  submitted  for  competitive 
review  and  funding  consideration.  It  is 
incumbent  upon  the  applicant  to  clearly 
indicate  under  what  priority  area  the 
application  is  intended  for 
consideration.  Applications  must  be 
postmarked  by  midnight,  or  hand- 
delivered  by  5:30  p.m..  Eastern  Time,  on 
the  deadline  date  of  the  relevant  priority 
area,  to:  Department  of  Health  and 
Human  Services,  Administration  on 
Aging.  Office  of  Administration  and 
Management,  330  Independence 
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Avenue  SW.,  room  4644.  Washington. 
D.C.  20201,  Attn:  AoA-94-1. 

2.  Applicants  must  meet  all  eligibility 
requirements  specific  to  the  priority 
area  under  which  they  have  submitted 
their  application.  (It  bears  repeating 
that,  for  everyone's  benefit,  the 
applicant  should  be  sure  that  the 
priority  area  has  been  clearly  identified 
in  the  application). 

Only  Those  Applications  Meeting  These 
Screening  Requirements  Will  Be 
Assigned  to  Reviewers 

In  addition  to  these  screening 
requirements,  the  applicant  is  strongly 
advised  to  adhere  to  the  following 
standards  in  preparing  the  application: 

(1)  The  application  should  not  exceed 
forty  (40)  pages,  double-spaced, 
exclusive  of  certain  required  forms  and 
assurances  which  are  listed  below. 
Applications  whose  typescript  is  single- 
spaced  or  space-and-a-half  will  be 
considered  only  if  it  is  determined  the 
applicant  has  not  thereby  gained  a 
competitive  advantage. 

The  following  documents  are 
excluded  from  the  40  page  limitation: 
(1)  Standard  Form  (SF)  424,  SF  424 A 
(including  up  to  a  four  page  budget 
justification)  and  SF  424B;  (2)  the 
certification  forms  regarding  lobbying; 
debarment,  suspension,  and  other 
responsibility  matters;  and  drug-free 
workplace  requirements;  (3)  proof  of 
non-profit  status;  (4)  indirect  cost 
agreements;  (5)  attachments  submitted 
as  directed  under  priority  area  5.4. 

The  following  portions  of  the 
application  are  subject,  in  the  aggregate, 
to  the  forty  (40)  page  limitation: 

— Summary  description  (suggested 
length:  one  page); 

—Narrative  (suggested  length:  twenty- 
five  to  thirty  pages): 

—Applicant's  capability  statement, 
including  an  organization  chart,  and 
vitae  for  key  project  personnel 
(suggested  length:  five  to  ten  pages) 
and; 

— Letters  of  commitment  and 
cooperation  (suggested  length:  four 
pages). 

All  applications  will  be  checked 
against  the  aggregate  forty  (40)  page 
limitation.  Any  material,  of  whatever 
content,  in  excess  of  the  forty  (40)  pages 
will  be  withheld  from  the  reviewers. 

E.  Funding  Limitations  on  Indirect  Costs 

1.  Training  projects  awards  to 
institutions  of  higher  education  and 
other  non-profit  institutions  are  limited 
to  a  federal  reimbursement  rate  for 
indirect  costs  of  eight  (8)  percent  of  the 
total  allowable  direct  costs  or,  where  a 
current  agreement  exists,  the 


organization's  negotiated  indirect  cost 
rate,  whichever  is  lower.  Differences 
between  the  applicant's  approved  rate 
and  the  8%  limitation  may  be  used  as 
federal  cost  sharing.  See  Section  J-2. 
Item  6j.  below. 

2.  For  all  other  applicants,  indirect 
costs  generally  may  be  requested  only  if 
the  applicant  has  a  negotiated  indirect 
cost  rate  with  the  Department's  Division 
of  Cost  Allocation  or  with  another 
federal  agency.  Applicants  who  do  not 
have  a  negotiated  indirect  cost  rate  may 
apply  for  one  in  accordance  with  DHHS 
procedures  and  in  compliance  with 
relevant  OMB  Circulars. 

F.  Evaluation  Criteria 

Applications  which  pass  the 
screening  will  be  evaluated  by  an 
independent  review  panel  of  at  least 
three  individuals.  These  reviewers, 
experts  in  the  field,  are  from  academic 
institutions,  non-profit  organizations, 
state  and  local  government,  and,  upon 
occasion,  federal  government  agencies 
other  than  AoA.  Based  on  the  specific 
programmatic  considerations  set  forth  in 
the  priority  area  under  which  an 
application  has  been  submitted,  the 
reviewers  will  comment  on  and  score 
the  applications,  focusing  their 
comments  and  scoring  decisions  on  the 
criteria  below. 

Applications  are  scored  by  assigning 
a  maximum  of  100  points  across  four 
criteria: 

(1)  Purpose  and  Need  for  Assistance 
(20  points). 

(2)  Approach/Method — Workplan  and 
Activities  (30  points) 

(3)  Anticipated  Outcomes.  Evaluation 
and  Dissemination  (30  points). 

(4)  Level  of  Effort  (20  points). 

1.  Purpose  and  Need  for  Assistance. 
Weight:  20  points 

a.  Does  the  proposed  project  clearly 
and  adequately  respond  to  the 
announcement  priority  area  under 
which  it  was  submitted? 

b.  Does  the  application  adequately 
ahd  appropriately  describe  and 
document  the  key  problem(s)/ 
condition(s)  relevant  to  its  purpose?  Is 
the  proposed  project  justified  in  terms 
of  the  most  recent,  relevant,  and 
available  information  and/or 
knowledge? 

c.  Does  the  applicant  adequately  and 
appropriately  describe  the  needs  of 
special  population  groups — low  income, 
minority,  women,  disabled,  rural — in 
addressing  problem(s)/conditions{s) 
relevant  to  its  proposal? 
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2.  Approach/Method — Workplan  and 
Activities,  Weight:  30  points 

a  Does  the  proposal  clearly  express 
and  organize  a  workplan  that 
systematically  includes  specific 
objectives,  tasks,  and  activities  which 
are  responsive  to  the  statement  of  needs 
and  purpose? 

b.  Does  the  workplan  include  a 
detailed  timeline  for  accomplishment  of 
tasks  and  objectives?  Is  the  sequence 
and  timing  of  events  logical  and 
realistic? 

c.  Are  the  roles  and  contribution  of 
staff,  consultants,  and  collaborative 
organizations  clearly  defined  and  linked 
to  specific  objectives  and  tasks?  Does 
the  workplan  specify  who  will  be 
responsible  for  managing  the  project:  for 
the  preparation  and  dissemination  of 
project  results,  products,  and  reports; 
and  for  communications  with  the 
Administration  on  Aging  should  the 
project  be  approved  for  funding? 

3.  Anticipated  Outcomes.  Evaluation 
and  Dissemination  Weight:  30  points 

a.  Are  the  expected  project  benefits 
and/or  results  clearly  identified, 
rtalistic.  and  consistent  with  the 
objectives  of  the  project?  Are  outcomes 
likely  to  be  achieved  and  will  they 
significantly  benefit  older  persons 
through  improvement  in  policy  or 
practice,  and/or  contribute  knowledge 
to  theory  and  research? 

b.  Is  the  plan  for  project  evaluation 
clear  and  relevant  to  the  scope  of 
activity  proposed?  Does  this  plan 
identify  the  type  of  data  to  be  collected 
and  the  method  of  analysis  to  be  used 
in  measuring  project  achievement  and 
significance? 

c.  Does  the  proposal  include  a  plan 
for  dissemination  which  is  likely  to 
increase  the  awareness  of  project 
activities  and  events  during  project 
performance?  Is  this  plan  adequate  for 
communicating  project  outcomes  and 
products  to  all  appropriate  audiences' 

4  Level  of  Effort,  Weight:  20  points 

a  Are  vitae  provided  for  the  project 
director(s).  key  staff  and  consultants 
that  document  their  qualifications  to 
conduct  their  designated  roles? 

b.  Is  the  time  commitment  of  the 
proposed  project  director  sufficient  to 
assure  proper  direction,  management 
and  completion  of  the  project?  Is  the 
time  commitment  of  other  key  staff 
sufficient  to  assure  completion  of  the 
project  as  proposed? 

c.  Is  the  budget  justified  with  respect 
to  the  adequacy  and  reasonableness  of 
resources  requested?  Are  budget  line 
items  consistent  with  workplan 
objectives? 


d.  Are  letters  from  outside 
organizations  included  and  do  they 
express  clear  commitment  and 
responsibility  from  the  organizations 
regarding  their  roles  and  contributions 
as  described  in  the  workplan? 

e.  Are  the  writers  of  the  proposal 
identified  and  will  they  be  involved  in 
its  oversight  and  implementation?  If  not. 
is  there  a  logical  explanation  for  their 
non-participation? 

G.  The  Components  of  an  Application 

To  expedite  the  processing  of 
applications,  we  request  that  you 
arrange  the  components  of  your 
application,  the  original  and  two  copit  ^, 
in  the  following  order: 

•  SF  424.  Application  for  Federal 
Assistance;  SF  424A,  Budget, 
accompanied  by  your  budget 
justification;  SF  424B  (Assurances);  and 
the  certification  forms  regarding 
lobbying;  debarment,  suspension,  and 
other  responsibility  matters;  and  drug- 
free  workplace  requirements.  Note:  The 
original  copy  of  the  application  musf 
have  an  original  signature  in  item  18d 
on  the  SF  424. 

•  Proof  of  nonprofit  status,  as 
necessary: 

•  A  copy  of  liie  applicant's  indirect 
cost  agreement,  as  necessary: 

•  Project  summary  description; 

•  Program  narrative; 

•  Organizational  capability  statement 
and  vitae; 

•  Letters  of  Commitment  and 
Cooperation; 

•  A  copy  of  the  Check  List  of 
Application  Requirements  (See  Section 
K.  below)  with  all  the  completed  items 
checked. 

The  original  and  each  copy  should  be 
stapled  securely  (front  and  back  if 
necessary)  in  the  upper  left  comer. 
Pages  should  be  numbered  sequentially. 
In  order  to  facilitate  the  handling  and 
reproduction  of  the  application  for 
purposes  of  the  review,  please  do  not 
use  covers,  binders  or  tabs.  Do  not 
include  extraneous  materials  such  as 
agency  promotion  brochures,  slides, 
tapes,  film  clips,  etc.  It  is  not  feasible  to 
include  such  items  in  the  review 
process.  They  will  be  discarded  if 
submitted  as  part  of  the  application. 

H.  Communications  with  AoA 

Do  not  include  a  self-addressed, 
stamped  acknowledgment  card.  All 
applicants  will  be  notified  by  mail  of 
the  receipt  of  their  application  and 
informed  of  the  identification  number 
assigned  to  it.  This  number  and  the 
priority  area  should  be  referred  to  in  all 
subsequent  communication  with  AoA 
concerning  the  application.  If 
acknowledgment  is  not  received  within 


seven  weeks  after  the  deadline  date, 
please  notify  the  Office  of  Program 
Development  by  telephone  at  (202)  619- 
0441. 

After  an  identification  number  is 
assigned  and  the  applicant  has  been 
notified  of  the  number,  applications  are 
filed  numerically  by  identification 
number  for  quick  retrieval.  It  will  not  be 
possible  for  AoA  staff  to  provide  a 
timely  response  to  inquiries  about  a 
specific  application  unless  the 
identification  number  and  the  priority 
area  are  given. 

Applicants  are  advised  that,  prior  to 
reaching  a  decision,  AoA  will  not 
release  information  to  an  applirar-t 
other  than  that  its  application  has  been 
received  and  that  it  is  being  reviewed. 
Unnecessary  inquiries  delay  the 
process.  Once  a  decision  is  reached,  the 
applicant  will  be  notified  as  soon  as 
possible  of  the  approval  or  disapproval 
of  the  application. 

/.  Background  Information  and 
Guidcnce  for  Preparing  the  Application 

1.  Current  Projects  and  Previous  Project 
Results 

In  the  Program  Narrative  of  the 
application  (see  Section  J-6  below), 
applicants  are  expected  to  demonstrate 
familiarity  with  recent  and  ongoing 
activity  related  to  their  project  proposal. 
With  respect  to  AoA-supported 
discretionary  grant  projects,  information 
on  current  AoA  projects  may  be 
obtained  by  contacting  the  Office  of 
Program  Development  at  202/619-0441. 
Regarding  completed  AoA  projects. 
copies  of  all  AoA  discretionary'  grant 
final  reports  and  printed  materials  are 
sent  to:  the  National  Aging 
Dissemination  Center;  the  National 
Technical  Information  Service  (NTIS).  a 
clearinghouse  and  document  source  for 
federally  sponsored  reports;  Ageline 
Database,  a  bibliographic  database 
service  sponsored  by  the  American 
Association  of  Retired  Persons,  available 
online  through  BRS  and  DL\LOG;  and 
the  U.S.  Government  Printing  Office 
Library  Program,  a  catalog  and 
microfiche  service  for  1400  depository 
libraries  located  throughout  the  United 
States. 

Information  concerning  access  to  the 
bibliographic  and  document  referral 
services  provided  by  these 
clearinghouses  can  be  obtained  through 
most  public  and  academic  libraries.  For 
direct  information,  use  the  following 
contacts: 

(1)  National  Aging  Dissemination 
Center.  National  Association  of  State 
Units  on  Aging.  1225  I  Street  NW.,  suite 
725,  Washington,  DC  20005,  (202)  89»- 
2578. 
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The  Dissemination  Center  maintains  a 
C(  impulerized  database  of  descriptions 
o  recent  AoA  grant  products  including 
«  ports,  studies,  training  mate.-ials. 
tt  I  hnical  assistance  documents,  and 
ai  i  3io-visual  products.  Staff  are    . 
a   iilable  lo  scan  the  database  for 
p  "oducts  and  tailored  printouts  may  be 
«  quested.  The  Center  has  also 
e:  tablished  a  product  repository  of  over 
lOpO  products  generated  under  Tisle  IV 
gi  ants.  The  repository  ser\'es  as  a 
b  i|;kup  source  for  original  documents 
f:3m  which  duplicates  can  be  producetl 
utien  copies  are  no  longer  available 
fram  the  grantees.  Information  about 
p  oducts  and  searches  of  this  database 
c.  n  be  requested  by  telephone  (800- 
9:5^-6537)  and  by  WTitten  request.  In 
a<l|dition,  the  database  will  also  be 
a^ pliable  via  modem  for  on-line 
S(  arches  (800-989-2243). 

(2)  National  Technical  Information 
Service.  5285  Port  Royal  Road, 
S  Jringfield.  VA  22161  (703)  487-4P00. 

13)  Ageline  Database  (a)  BRS 
Cistomer  Service.  8000  Westpark  Drive. 
N  iLean,  VA  22102  (800)  345-4BRS. 

(h)  DLMX)G  Customer  Service.  3460 
Hillview  Avenue,  Palo  Alto.  CA  94304 
(800)  SDI.^LOG  (415)  858-2700  (in 
Chlifomia). 

|4)  U.S.  Government  Printing  Office, 
Aixiuisition  Unit,  Library  Programs 
S  ihice.  North  Capitol  and  H  Streets 
NWl'..  Washington.  DC  20401  (202)  275- 


II) 


70. 


Dissemination  and  Utilization 

The  purposes  and  expectations 
associated  with  Title  IV  discretionary 
projects  extend  well  beyond  the 
immediate  confines  of  a  particular 
project's  local  impact.  Projects  should 
h^ie  a  ripple  effect  in  the  field  of  aging 
iii  terms  of  replicating  their  design, 
utilizing  their  re.sults.  and  applying 
their  benefits  to  a  widening  circle  of 
older  persons.  This  section  suggests 
certain  principles  of  dissem.ination  to  be 
considered  in  developing  your 
application: 

!♦  the  most  useful  projects  make 
di.'ssemination  and  utilization  a  central, 
not  peripheral,  component  of  the 
project; 

•  dissemination  starts  at  the 
beginning  of  a  project  not  when  it  is 
completed; 

•  potential  users  should  be  involved 
in  planning  the  project,  if  possible,  and 
products  developed  with  the  needs  of 
potential  users  in  mind; 

•  dissemination  is  a  networking 
process; 

•  at  a  minimum,  dissemination 
includes  getting  your  final  products  into 
the  hands  of  appropriate  users  and 


making  presentations  at  conferences; 
and 

•  coordination  with  other  related 
projects  may  increase  the  chances  of 
your  products  being  used. 

/.  Completing  the  Application 

In  completing  the  application,  please 
recognize  that  the  set  of  standardized 
forms  and  instructions  is  prescribed  by 
the  Office  of  Management  and  Budget 
(approved  under  OMB  control  number 
0348-0043)  and  is  not  perfectly 
adaptable  to  the  particulars  of  .Ao.\'s 
Discretionar>-  Funds  Program.  First-time 
applicants,  in  particular,  may  have  some 
misgivings  that  they  have  not  crossed 
the  final  "t"  or  dotted  the  last  "i"  of 
their  application.  Any  applicant  should, 
of  course,  take  reasonable  care  to  avoid 
technical  errors  in  completing  the 
application,  bet  the  substantive  merits 
of  the  project  proposal  are  the 
determining  factors.  In  these 
instructions,  we  offer  several  pointers 
aimed  at  clarifying  matters,  overcoming 
difficulties,  and  preventing  the  more 
common  technical  mistakes  made  by 
applicants.  If  the  need  arises,  please  call 
(202)  619-0441  for  assistance. 
.      Forms  SF  424,  SF  424A.  SF  424B.  and 
the  certification  forms  (regarding 
lobbying;  debarment,  suspension,  and 
other  responsibility  matters;  and  drug- 
free  workplace  requirements)  have  been 
reprinted  as  part  of  this  Federal  Register 
announcement  for  your  convenience  in 
preparing  the  application.  Single-sided 
copies  of  all  required  forms  must  be 
u.sed  for  submitting  your  application. 
You  should  reproduce  single-sided 
copies  from  the  reprinted  form  and  type 
your  application  on  the  copies.  Please 
do  not  use  forms  directly  from  the 
Federal  Register  announcement  as  they 
are  printed  on  both  sides  of  the  page. 

To  assist  applicants  in  completing 
Forms  SF  424  and  SF  424A  correctly, 
samples  of  completed  forms  have  been 
provided  as  part  of  this  announcement. 
These  samples  are  to  be  used  as  a  guide 
only.  Be  sure  to  submit  your  application 
on  the  blank  copies.  Please  prepare  your 
application  consistent  with  the 
following  guidance: 

1.  SF  424.  Cover  Page:  Complete  only 
the  items  specified  in  the  following 
instructions: 

Top  Left  of  Page.  In  the  box  provided, 
enter  the  number  of  the  priority  area 
under  which  the  application  is  being 
submitted. 

Item  1.  Preprinted  on  the  form. 

Item  2.  Fill  in  the  date  you  submitted 
the  application.  Leave  the  applicant 
identifier  box  blank. 

Item  3.  Not  applicable. 

Item  4.  Leave  blank. 


Item  5.  Provide  the  legal  name  of 
applicant:  the  name  of  the  primary 
organizational  unit  which  will 
undertake  the  assistance  activity;  the 
applicant  address;  and  the  name  and 
telephone  number  of  the  person  to 
contact  on  matters  related  to  this 
application. 

Item  6.  Enter  the  employer 
identification  number  (EIN)  of  the 
applicant  organization  as  assigned  by 
the  Internal  Revenue  Service  Please 
include  the  suffix  to  the  EIN.  if  known. 

Item  7.  Enter  the  appropriate  letter  in 
the  box  provided. 

Item  8.  Preprinted  on  form. 

Item  9.  Preprinted  on  form. 

Itrm  10.  Preprinted  on  form. 

Item  J I .  The  title  should  describe 
concisely  the  nature  of  the  project. 
Avoid  repeating  the  title  of  the  priority 
area  or  the  name  of  the  applicant.  Try 
not  to  exceed  10  to  12  words  and  120 
characters  including  spaces  and 
punctuation. 

Item  12  Preprinted  on  form. 

Item  13.  Enter  the  desired  start  date 
for  the  project,  beginning  on  or  after 
September  1. 1994  and  the  desired  end 
date  for  the  project.  Projects  may  be 
from  17  to  48  months  in  duration.  Check 
the  description  of  the  priority  area 
under  which  you  are  applying  for  the 
expected  project  duration. 

Item  14.  List  the  applicant's 
Congressional  District  and  the 
District(s).  if  any.  directly  affected  by 
the  proposed  project. 

Item  15  All  budget  information 
entered  under  item  #15  should  cover 
either:  (1)  the  total  project  period  if  that 
period  is  17  months  or  less;  or  (2)  just 
the  first  12  months  if  the  project  period 
is  for  24,  36,  or  48  months.  The 
applicant  should  show  the  federal  grant 
support  requested  under  sub-item  15a. 
Sub-items  15b-15e  are  considered  cost- 
sharing  or  "matching  funds".  The  value 
of  third  party  in-kind  contributions 
should  be  entered  in  sub-items  15c-15e. 
as  applicable.  It  is  important  that  the 
dollar  amounts  entered  in  sub-items 
15b-15e  total  at  least  25  percent  of  the 
total  project  cost  (total  project  cost  is 
equal  to  the  requested  federal  funds 
plus  funds  from  non-federal  sources). 

Check:  Please  check  item  15  to  make 
sure  you  have  presented  budget 
amounts  only  for  the  first  year  if  you  are 
proposing  a  multi-year  project.  A 
common  error  is  to  present  budget  totals 
for  a  full  project  period  of  24.  or  36,  or 
48  months  in  item  15. 

Item  16.  Preprinted  on  form. 

Item  17.  This  question  applies  to  the 
applicant  or^ganization,  not  the  p)erscn 
who  signs  as  the  authorized 
representative.  Categories  of  debt 
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include  delinquent  audit  disallowances, 
loans  and  taxes. 

Item  18.  To  be  signed  by  an 
authorized  representative  of  the 
applicant  organization.  A  document 
attesting  to  that  sign-off  authority  must 
be  on  file  in  the  applicant's  office. 

2.  SF  424A— Budget  Information 

This  form  (SF424A)  is  designed  to 
apply  for  funding  under  more  than  one 
grant  program;  thus,  for  purposes  of  this 
AoA  program,  most  of  the  budget  item 
columnsA)lof.ks  are  superfluous  and 
should  be  regarded  as  not  applicable. 
The  applicant  should  consider  and 
respond  to  only  the  budget  items  for 
which  guidance  is  provided  below. 
Section  A — Budget  Summary  and 
Section  B — Budget  Categories  should 
include  both  federal  and  non-federal 
funding  for  the  proposed  project 
covering  (1)  the  total  project  period  if 
that  period  is  17  months  or  less  or  (2) 
the  first  12  months  if  the  project  period 
is  for  24,  36,  or  48  months. 

Section  A — Budget  Summary 

On  line  5,  enter  total  federal  Costs  in 
column  (e)  and  total  non-federal  Costs 
(including  third  party  in-kind 
contributions  but  not  program  income) 
in  column  (f).  Enter  the  total  of  columns 
(e)  and  (f)  in  column  (g). 

Section  B — Budget  Categories 

Use  only  the  last  column  under 
Section  B,  namely  the  column  headed 
Total  (5),  to  enter  the  total  requirements 
for  funds  (combining  both  the  federal 
and  non-federal  shares)  by  object  class 
category. 

A  separate  budget  justification  should 
be  included  which  shows,  preferably  in 
the  form  of  a  table,  the  breakdown  of 
budget  cost  items  by  federal  and  non- 
federal shares  and  fully  explains  and 
justifies  each  of  the  major  budget  items, 
personnel,  travel,  other,  etc.,  as  outlined 
below.  The  budget  justification  should 
not  exceed  four  typed  pages  and  should 
immediately  follow  SF  424A. 

Line  6a — Personnel:  Enter  total  costs 
of  salaries  and  wages  of  applicant/ 
grantee  staff.  Do  not  include  the  costs  of 
consultants,  which  should  be  included 
under  6h — Other. 

Justification:  Identify  the  principal 
investigator  or  project  director,  if 
known.  Specify  the  key  staff,  their  titles, 
and  time  commitments  in  the  budget 
justification. 

Line  6b — Fringe  Benefits:  Enter  the 
total  costs  of  fringe  benefits  unless 
treated  as  part  of  an  approved  indiret;t 
cost  rate. 

Justification:  Provide  a  breakdown  of 
amounts  and  percentages  that  comprise 
fringe  benefit  costs,  such  as  health 


insurance,  FICA,  retirement  insurance, 
etc. 

Line  6c — Travel:  Enter  total  costs  of 
out-of-town  travel  (travel  requiring  per 
diem)  for  staff  of  the  project.  Do  not 
enter  costs  for  consultant's  travel  or 
local  transportation. 

Justification:  Include  the  total  number 
of  trips,  destinations,  length  of  stay, 
transportation  costs  and  subsistence 
allowances. 

Line  6d — Equipment:  Enter  the  total 
costs  of  all  equipment  to  be  acquired  by 
the  project.  For  state  and  local 
governments,  including  federally 
recognized  Indian  Tribes,  "equipment" 
is  non-expendable  tangible  personal 
property  having  a  useful  life  of  more 
than  two  years  and  an  acquisition  cost 
of  $5,000  or  more  per  unit.  For  all  other 
grantees,  the  threshold  for  equipment  is 
$500  or  more  per  unit. 

Justification:  Equipment  to  be 
purchased  with  federal  funds  must  be 
justified  as  necessary  for  the  conduct  of 
the  project.  The  equipment,  or  a 
reasonable  facsimile,  must  not  be 
otherwise  available  to  the  applicant  or 
its  sub-grantees.  The  justification  also 
must  contain  plans  for  the  use  or 
disposal  of  the  equipment  after  the 
project  ends. 

Line  6e — Supplies:  Enter  the  total 
costs  of  all  tangible  expendable  personal 
property  (supplies)  other  than  those 
included  on  line  6d. 

Line  6f— Contractual:  Enter  the  total 
costs  of  all  contracts,  including  (1) 
procurement  contracts  (except  tho.se 
which  belong  on  other  lines  such  as 
equipment,  supplies,  etc.)  and,  (2) 
contracts  with  secondary  recipient 
organizations  including  delegate 
agencies.  Also  include  any  contracts 
with  organizations  for  the  provision  of 
technical  assistance.  Do  not  include 
payments  to  individuals  on  this  line. 

Justification:  Attach  a  list  of 
contractors  indicating  the  name  of  the 
organization,  the  purpose  of  the 
contract,  and  the  estimated  dollar 
amount.  If  the  name  of  the  contractor, 
scope  of  work,  and  estimated  costs  are 
not  available  or  have  not  been 
negotiated,  indicate  when  this 
information  will  be  available.  Whenever 
the  applicant/grantee  intends  to 
delegate  a  substantial  part  (one-third,  or 
more)  of  the  project  work  to  another 
agency,  the  applicant/grantee  must 
provide  a  completed  copy  of  Section  B, 
Budget  Categories  for  each  contractor, 
along  with  supporting  information. 

Line  6g — Construction:  Leave  blank 
since  new  construction  is  not  allowable 
and  federal  funds  are  rarely  used  for 
either  renovation  or  repair. 

Line  6h— Other:  Enter  the  total  of  all 
other  costs.  Such  costs,  where 


applicable,  may  include,  but  are  not 
limited  to:  insurance,  medical  and 
dental  costs;  noncontractual  fees  and 
travel  paid  directly  to  individual 
consultants;  local  transportation  (all 
travel  which  does  not  require  per  diem 
is  considered  local  travel);  space  and 
equipment  rentals;  printing  and 
publication;  computer  use;  training 
costs,  including  tuition  and  stipends, 
training  service  costs  including  wage 
payments  to  individuals  and  supportive 
service  payments;  and  staff 
development  costs. 

Line  61— Total  Direct  Charges:  Show 
the  totals  of  Lines  6a  through  6h. 

Line  6f — Indirect  Charges:  Enter  the 
total  amount  of  indireci  charges  (costs), 
if  any.  If  no  indirect  costs  are  requested, 
enter  "none."  Indirect  charges  may  be 
requested  if:  (1)  the  applicant  has  a 
current  indirect  cost  rate  agreement 
approved  by  the  Department  of  Health 
and  Human  Services  or  another  federal 
agency;  or  (2)  the  applicant  is  a  State  or 
local  government  agency.  Applicants 
other  than  state  and  local  governments 
are  requested  to  enclose  a  copy  of  this 
agreement.  Local  and  state  governments 
should  enter  the  amount  of  indirect 
costs  determined  in  accordance  with 
HHS  requirements.  When  an  indirect 
cost  rate  is  requested,  these  costs  are 
included  in  the  indirect  cost  pool  and 
should  not  be  also  charged  as  direct 
costs  to  the  grant. 

In  the  case  of  training  grants  to  other 
than  state  or  local  governments  (as 
defined  in  45  CFR  Part  74).  federal 
reimbursement  of  indirect  costs  will  be 
limited  to  the  lesser  of  the  negotiated  (or 
actual)  indirect  cost  rate  or  8  percent  of 
the  amount  allowed  for  total  project 
(federal  and  non-federal)  direct  costs 
exclusive  of  any  equipment  charges, 
rental  of  space,  tuition  and  fees, 
stipends,  post-doctoral  training 
allowances,  contractual  items,  and 
alterations  and  renovations.  As  part  of 
the  justification,  applications  subject  to 
this  limitation  should  specify  that  the 
federal  reimbursement  will  be  limited  to 
8%. 

For  training  grant  applications,  the 
entry  for  line  6j  should  be  the  total 
indirect  costs  being  charged  to  the 
project.  The  federal  share  of  indirect 
costs  is  calculated  as  shown  above.  The 
applicant's  share  is  calculated  as 
follows: 

(a)  Calculate  total  project  indireci 
costs  (a*)  by  applying  the  applicant's 
approved  indirect  cost  rate  to  the  total 
project  (federal  and  non-federal)  direct 
costs. 

(b)  Calculate  the  federal  share  of 
indirect  costs  (b*)  at  8  percent  of  the 
amount  allowed  for  total  project  (federal 
and  non-federal)  direct  costs  exclusive 
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c   any  equipment  charges,  rental  of 
?  j  ace.  tuition  and  fees,  post-doctoral 
tr  lining  allowances,  contractual  items. 
i  iterations  and  renovations. 

(c)  Subtract  b*  from  a*.  The 
f  b  mainder  is  what  the  applicant  can 
t  i  aim  as  part  of  its  matching  cost 
tdntnbiition. 

Line  6k— Total:  Enter  the  total 
i  I  rjounts  of  Lines  6i  and  6j. 

Une  7 — Program  /ncome.  Estimate  the 
<  1  iiount  of  income,  if  any.  expected  to  be 
( (  nerated  from  this  project.  Do  not  add 
(    subtrsct  this  amount  from  the  total 
(1  o'Ject  amount.  Describe  the  nature. 
5  (  urce.  and  expected  use  of  income  in 
t  r  e  Level  of  Effort  section  of  the 
I'  ogram  Narrative. 

'. ;  Ktion  C — Non-Federal  Resources 

Lire  12 — Totals:  Enter  amounts  of 
ri  )n-federal  resources  that  will  be  used 
ir  carrying  out  the  proposed  project.  If 
ti  ird-party  in-kind  contributions  are 
included,  provide  a  brief  explanation  in 
the  budget  justification  section. 

I  lection  D — Forecasted  Cash  Needs 
I  Not  applicable. 

oecticn  E — Budget  Estimate  of  Federal 
i  ii  nds  Needed  for  Balance  of  the  Project 

This  section  should  be  completed 
inly  if  the  total  project  period  exceeds 
■  '  months. 

Line  20 — Totals:  Enter  the  estimated 
I  i  quired  federal  funds  (exclude 
« 'timates  of  the  amount  of  cost  sharint;) 
I  c  r  the  period  covering  months  13 
It  rough  24  under  column  "(b)  First." 
;  i  id,  if  applicable,  for  months  25 
tr  rough  36  under  "(c)  Second."  for 
ir  onths  36  through  48  under  "(d) 
"lird." 

.  >  "Cticn  F — Other  Budget  Information 

Line  21 — Direct  Charges:  Not 
€  )plicab!e 

Lne  22 — Indirect  Charges:  Enter  the 
1 5  pe  of  indirect  rate  (provisional, 
I '  edetermined,  final  or  fixed)  to  be  in 

I  feet  during  the  ^dnding  period,  the 
li  !Se  to  which  the  rate  is  applied,  and 

I I  e  total  indirect  costs. 

Line  23 — Remarks:  Provide  any  other 
•  .planations  or  comments  deemed 
I !  ?cessary. 

:    SF424B — .A.ssurances 

SF  424B,  Assurances — Non- 
(]  snstrjction  Programs,  contains 
i '  surances  required  of  applicants  under 
1 1  e  Discretionary  Funds  Program  of  the 
i administration  on  Aging.  Please  note 
ll  at  a  duly  authorized  representative  of 
lie  applicant  organization  must  certify 
llnat  the  applicant  is  in  compliance  with 
tihese  assurances. 

With  the  possible  exception  of  an 
1  ^surance  of  Protection  of  Human 


Subjects,  no  other  assurances  are 
required.  For  research  projects  in  v.hich 
human  subjects  may  be  at  risk,  an 
Assurance  of  Protection  of  Human 
Subjerts  may  be  needed.  If  there  is  a 
question  regarding  the  applicability  of 
this  assurance,  contact  the  Office  for 
Protection  from  Research  Risks  of  the 
National  Institutes  of  Health  at  (301) 
496-7041. 

4.  Certification  Forms 

Certifications  are  required  of  the 
applicant  regarding  (a)  lobbying;  (b) 
debarm.ent.  suspension,  and  other 
responsibihty  matters;  and  (3)  drug-free 
workplace  requirements.  Please  note 
that  a  duly  authorized  representative  of 
the  applicant  organization  must  attest  to 
the  applicant's  compliance  with  these 
certifications. 

5.  Project  Sum.mary  Description 

On  a  separate  page,  provide  a  project 
summary  description  headed  by  two 
identifiers:  (1)  the  name  of  the  applicant 
organization  as  shown  in  SF  424.  item 
5  and  (2)  the  priority  area  as  shown  in 
the  upper  left  hand  comer  of  SF  424. 
Please  limit  the  summarj'  description  to 
one  page  with  a  maximum  of  1.200 
characters,  including  words,  spaces  and 
punctuation. 

The  description  should  be  specific 
and  succinct.  It  should  outline  the 
objectives  of  the  project,  the  approaches 
to  be  used  and  the  outcomes  expected. 
At  the  end  of  the  summar>',  list  major 
products  that  will  result  from  the 
proposed  project  (such  as  manuals,  data 
collection  instruments,  training 
packages,  audio-visuals,  software 
packages).  The  project  summary- 
description,  together  with  the 
information  on  the  SF  424.  becomes  the 
project  "abstract"  which  is  entered  into 
AoA's  computer  data  base.  The  project 
description  provides  the  reviewer  with 
an  introduction  to  the  substantive  parts 
of  the  application.  Therefore,  care 
should  be  taken  to  produce  a  summar}- 
which  accurately  and  concisely  reflects 
the  proposa' 

6.  Program  Na.^'■ative 

The  Program  Narrative  is  the  critical 
part  of  the  application.  It  should  be 
clear,  concise,  and.  of  course, 
responsive  to  the  priority  area  under 
which  the  application  is  being 
submitted.  In  describing  your  proposed 
project,  make  certain  that  you  respond 
fully  to  the  evaluation  criteria  set  forth 
in  Section  F  above.  The  format  of  the 
narrative  should,  in  fact,  parallel  the 
criteria,  beginning  with  an  integrated 
discussion  of  (A)  the  project's 
purpose(s).  relevance,  and  significance, 
which  answers  the  questions  of  why  the 


project  should  be  undertaken  and  what 
it  intends  to  accomplish.  The  next 
sc<1ion  of  the  narrative  provides  a 
detailed  explanation  of  (B)  the 
approach(es)/methodology  the  project 
w  ill  follow  to  achieve  its  purpose(s). 
leading  to  a  discussion  of  (C)  the 
anticipated  outcomes/.'esuhsA)enefits  of 
the  project,  how  these  v.ill  be  evaluated, 
disseminated,  and  utilized.  The 
narrative  concludes  with  (D)  the  level  of 
effort  needed  to  cany  out  the  project,  in 
terms  of  the  Project  Director  and  other 
key  staff,  funding,  and  other  resources. 

Please  have  the  narrative  typed  on 
one  side  of  8V^"  x  11"  plain  white  paper 
with  1"  margins  on  both  sides.  All  pages 
of  the  narrative  (including  charts,  tables, 
maps,  exhibits,  etc.)  should  be 
sequentially  numbered,  beginning  with 
"Objectives  and  Need  for  Assistance"  as 
page  number  one.  (Applicants  should 
not  submit  reproductio.ns  of  larger  size 
paper,  reduced  to  meet  the  size 
requirement). 

The  narrative  should  also  identify  the 
author(s)  of  the  proposal,  their 
relationship  with  the  applicant,  and  the 
role  they  will  play,  if  any,  should  the 
project  be  funded. 

This  narrative  guidance  is  in 
accordance  with  that  provided  in  OMB 
Circular  A-102.  The  checklist  reporting 
form  (Section  K.  below)  is  consistent 
with  that  approN  ed  under  OMB  control 
numlwr  0937-0189. 

7.  Organizational  Capability  Statement 
and  Vitae  for  Key  Project  Personnel 

The  organizational  capability 
statement  should  describe  how  the 
applicant  agency  (or  the  particular 
division  of  a  larger  agency  which  will 
have  responsibility  for  this  project)  is 
organized,  the  nature  and  scope  of  its 
work  and/or  the  capabilities  it. 
possesses.  This  description  should 
cover  capabilities  of  the  applicant  not 
included  in  the  program  narrative.  It 
may  include  descriptions  of  any  current 
or  previous  relevant  experience  or 
describe  the  competence  of  the  project 
team  and  its  record  for  preparing  cogent 
and  useful  reports,  publications,  and 
other  products.  An  organizational  chart 
showing  the  relationship  of  the  project 
to  the  current  organization  should  be 
included.  Vitae  should  be  included  for 
key  project  staff  only. 

K.  Checklist  for  a  Complete  Application 

The  checklist  below  should  be  typed 
on  6W  X  11"  plain  white  paper, 
completed  and  included  in  your 
application  package.  It  will  help  in 
properly  preparing  your  application. 
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Checklist 

I  have  checked  my  application  package  to 
ensure  that  it  includes  or  is  in  accord  with 
the  following: 

One  original  application  plus  two  copies. 

each  stapled  securely  (no  folders  or 
binders)  with  the  SF  424  as  the  first  page 
of  each  copy  of  the  application: 

SF  424;  SF  424A— Budget  Information 

(and  accompanying  Budget  Justification): 
SF  424B — Assurances;  and  Certifications: 

SF  424  has  been  completed  according  to 

the  instructions,  signed  and  dated  by  an 
authorized  official  (item  18); 

The  number  of  the  priority  area  under 

which  the  application  is  submitted  has 
been  identified  in  the  box  provided  at  the 
top  left  of  the  SF  424; 

As  necessary,  a  copy  of  the  current 

indirect  cost  rate  agreement  approved  by 
the  Department  of  Health  and  Human 
Services  or  another  federal  agency; 

Proof  of  nonprofit  status,  as  necessary; 

Summary  description; 

Program  narrative; 

Organizational  capability  statement  and 

vitae  for  key  personnel; 

Letters  of  commitment  and  cooperation, 

as  appropriate. 

L.  Points  to  Hemember 

1.  There  is  a  forty  (40)  double-spaced 
page  limitation  for  the  substantive  parts 
of  the  application.  Before  submitting 
your  application,  please  check  that  you 
have  adhered  to  this  requirement  which 
is  spelled  out  in  Section  D. 


2.  You  are  required  to  send  an  original 
and  twro  copies  of  an  application. 

3.  Indicate  the  priority  area  in  the  box 
at  the  top  left  hand  corner  of  the  SF  424. 

4.  The  summary  description  (1,200 
characters  or  less)  should  accurately 
reflect  the  nature  and  scope  of  the 
proposed  project. 

5.  To  meet  the  cost  sharing 
requirement  (see  Section  C  above),  you 
must,  at  a  minimum,  match  $1  for  every 
$3  requested  in  federal  funding  to  reach 
25%  of  the  total  project  cost.  For 
example,  if  your  request  for  federal 
funds  is  $90,000,  then  the  required 
minimum  match  or  cost  sharing  is 
$30,000.  The  total  project  cost  is 
$120,000,  of  which  your  $30,000  share 
is  25%. 

6.  Indirect  costs  of  training  grants  may 
not  exceed  8%. 

7.  In  following  the  required  format  for 
preparing  the  program  narrative,  make 
certain  that  you  have  responded  fully  to 
the  four  (4)  evaluative  criteria  which 
will  be  used  by  reviewers  to  evaluate 
and  score  all  applications. 

8.  Do  not  include  letters  which 
endorse  the  project  in  general  and 
perfunctory  terms.  In  contrast,  letters 
which  describe  and  verify  tangible 
commitments  to  the  project,  e.g.,  funds, 
staff,  space,  should  be  included. 

9.  If  duplicate  applications  are 
submitted  under  different  priority  areas. 


AoA  reserves  the  right  to  select  the 
single  priority  area  under  which  it  will 
be  reviewed. 

10.  If  more  than  one  project 
application  is  submitted,  each  should  be 
submitted  under  separate  cover. 

11.  Before  submitting  the  application, 
have  someone  other  than  the  author(s): 

1)  apply  the  screening  requirements  to 
make  sure  you  are  in  compliance;  and 

2)  carry  out  a  trial  run  review  based 
upon  the  evaluative  criteria.  Take  the 
opportunity  to  consider  the  results  of 
the  trial  run  and  then  make  whatever 
changes  you  deem  appropriate. 

12.  Each  application  must  be  mailed 
by  midnight,  or  hand-delivered  by  5:30 
p.m..  Eastern  Time,  on  the  deadline  date 
specified  in  the  priority  area  under 
which  the  application  is  being 
submitted  for  review  and  funding 
consideration.  Mail  or  hand-dehver  the 
application  to:  Department  of  Health 
and  Human  Services,  Administration  on 
Aging,  Office  of  Administration  and 
Management,  330  Independence 
Avenue,  SW.,  room  4644.  Washington, 
D.C.  20201.  Attn:  AoA-94-2 

Dated:  May  9,  1994. 
Fernando  Torres-Gil. 

Assistant  Secretary-  for  Aging. 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


1.    TYH  or  SUBMtSSION: 
Applicatron 
□    Construction 

Q  Non-Conjtruction 


□  Construction 

□  Non-ConsfTuctioo 


I  OATf  suaMrrrto 


I   OATC  MCCCIVCO  tV  STATt 

.Not   .Applicable   (NA) 


4   DATE  KCCCIVEO  tV  rEOCMAL  AOCNCV 


*    APPi.<CAK1  INrOAMATtOM 


OMt  Approval  Mo  034«-004] 


Applicani  Idantitiw 


SUI*  Applictlion  ld«nti)« 


^•daral  kMntjfwr 


Ugai  SsfTw 


»*}r«M  ^5/v»  c'V  counry  sitia  ana  up  cod») 


(    CMPLOfTM  lOCWnnCATIOM  NUMMM  (CIMl 


»    TVW  O' A»»UCAT10«* 


j  Q  N8«  □   Cootinustior  □   R«vison 

»  Reviron  •ntw  aoprociata  l«tter(5)  m  boii(n)    Q         Q 

A  Incrvass  Aarard  B  Oacreas*  A«ard  C  incr«a«  Ourition 

0  Dac'Msa  Duration     Ohar  (specify) 


«t    CATa;.0O  Of  FCDCKAL  DOMESTIC 
ASSiSTAftCI  NUMMR 


0 


T^Ti-E  Special  Programs  for  the  Aging — 
-T-.Tlp  TV. 


«   *«A»  A^Ecno  •»  PKUta  (ati0t.  counter  ,ttt»t  aic  J 

Nation-wide  Applicability 


11    y»0.'^3S£C  »><XitCT 


Si£rT  Oata 


Erxling  Oata 


O'oani'aiional  Unit 


^.T:^t:!T^'';:;;;r'c<^T  ^"" '° " ""'«-  -^ ''-"-  ---•"« 


T    TV?f  Of  AmjCANT  tax*''  approcinaw  /•/(ar^rTftoT)  Q 

*  S«««»  H  moapandar^t  Schort  Ost 

B  County  i    stata  Cootroilaa  instituioo  o»  Migh„  Laarnmg 

C  Muncipal  J    Privata  Univwfrty 

0  Townihip  K    Indian  Tnba 

E  Intarstata  l    individual 

F  iTiiarmunicitial  U  Profit  Oroani^ation 

Q  Spacial  Oisirei  Ki  othar  (Soacify) 


t    NAMI  Of  nOCIUI.  AOINCr 

Ad.Tiinistration   on   Aging 


11  Of  se*i»nvf  Tm.1  Of  AwvicANT?  mojtcT 


t«    CO»)OKtSSION*l.  PlSTHCTi  Of 


a  Aoplicant 


b  Pioiaci 


l»   ESTIMATIO  f  U*<0<»«Q: 


a    F»ia<tl 


b    Aopiicart 


c  Si4ta 


d  Loca* 


a  Othar 


t    ProQiair  incarn* 


g  TOTAL 


00 


30 


00 


00 


.00 


00 


00 


i«  IS  A»ai.icAno»<  sutjECT  ro  review  •»  state  executive  o«oct  i717i  aiiocEsst 

a         VES   TViiS  PnEAPP».ICATK)N,APPLICATX3N  WAS  MAOC  AVAitABLE  TO  Tl-c 
S^ATE  EXECUTIVE  OfiOER  12J72  PROCESS  FOR  REVIEW  ON 


DATE 


B        NO    (3;  PROGRAM  IS  f*OT  COVERED  Bt  E  O  12372 

□    OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW 


17    «  TXE  APauCANT  OCUNOUCNT  ON  ANY  ftOCHAl.  Onn 
Q   ym        H  ■Ya*. '  attach  an  anpianaiion 


D  ►* 


IS-  TO  TVE  SEST  Of  MY  KNOWLEOOE  AMD  BELIEF  ALL  OATA  IN  THIS  AP#UCAT10.t»«eAf»«UCATX5N  AME  THUE  ANO  COWIEa.  THE  OOCOMENT  HAS  SEEN  DULY 
AWTHOfUnO  BY  THE  GOVEXHINO  BOOY  Of  THE  AfPLICAWT  ANO  THE  AP^<AKT  W1U  COMPLY  WTTH  THE  ATTACHED  ASSUIUNCES  If  THE  ASSISTANCE  IS  AW»«O£0 


a  Trt)«  Nama  o<  Autfwriiad  Raprasariairva 


b  Titia 


4  Signatura  ol  Authormd  Rapraaantatrva 


^a>icui  EO'tiona  Not  usabia 


C    TetepKona  nurrtjer 


a  Oata  Signad 


Authorized  for  Local  Reproduction 


Standard  Form  424  <REV4.68) 
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1.: 


I.   rrwt  or  junJtiswoM; 
n    Car»:rjcl*>i 


□  Cortstrvic'.Xi.'' 

□  Wcr>-Ccinjt;wct«?« 


July    10,    1^9-. 


0M»  Approval  No.  0349-0043 


i   OATtUCdVCDtYSTirE 

Net    ApplicaSle   (N.A.) 


*  MTt  «ccetvvo  «v  rfr«RAi  AaiHcr 


t    APP'.'CAt-l  ■V»2^-MATK>»» 


A()(]licanl  td»»>»i»i«» 


>ur«  Ap>ic«!«n  id«niff«r 


Fa(3«r«l  ld*r'l]ii«> 


LagalNam* 


XVr  Organizatior 


123A  Fovles  Avenue 

Gre^C  Town.  Montana   567S9 


(.  tM»vo»ti»  lOtHr.fiCA-noM  wuneew  (iiwi 


^ 

-J 

- 

6 

7 

6 

5 

/ 

3     2 

IQX^*  D  Conl«nu«>on  □   Amsan 

A  incTwsa  Award         B  OactMsa  Avard  c  Inc/Msa  Ouniicxi 

0  Oacrsus  CXntion     OiMar  (si)mci*r): 


OfSOrfCSIOral  L>nrt 

i-1  Vision  on  .4£in^ 


Priscilla  S.-nith 
(012)  3A5-6789 


IW 


*    S«t«  H  lfid»o»noeol  Schotf.Dut 

B    County  i    Sut»  Con'.olled  institution  o<  MiQ«>w  L«»m.ng 

C    Uuncipal      '  ■  ■    - 


O    TownsNp 
E    tniamat* 
f    tnl»rmun<ei 
Q  Spacial  Osinct 


K   \r  i\an  Tnbo 


)fit  Oganiiaiion 

(SoBciM   Nonprofit    Agency 


««L  CATA1.00  or  noCRAi.  OtMCStlC 


T^^  Special  Programs  for  the  Aging- 

Titl 


ir  AACAa  A/ntcno  iv  mojtct  (c/om.  coon»#i. 
Nation-vide  Aprplicability 


It  »wci>ottD  mojtcT 


Sun  Oai« 

09  '0]  /9i 


c  Suta 


d  Locat 


•  Omar 


f    ^ogram  Inoywg 


0  TOTAL 


00 


133,333 


U   IS  *#»UCATK>M  »U«Jf  CT  TO  WtVieW  »V  fTATI  tWCUTTVI  OMOCM  tJJ7t   MIOCf  MT 

a       YES  TVMS  P«£APPLICATX>*  APPLICATION  WAS  MADE  AVAILABLE  TO  TH€ 
STATE  EXECUTIVE  ORDER  12372  PfKXXSS  K)R  REVEW  ON 


b        HO    QxPROGRAM  IS  MOT  COVERED  BVEO  12372 

n    OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BV  STATE  FOR  REVIEW 


»7.  •  TMf  *^«JCA#n  OCUMOUCNT  ON  AMY  FZOClUt.  OOTI 
Q  Vaa        N  "Yai."  atl»cftant«ptan«tj«»v 


)[xj<'*> 


1^  TOTVE  MST  O.  irr  KNOWLCOOt  AMD  KUEF.  ALL  OAT*  m  TMfl  AmXATK).tim,AmJCAnON  AM  Tmil  AW  C««CT.  TH,  OOCUWHT  ,::i^i^;:;;r^ 

Atm^lTtO  .Y  T>.€  OOVt»N.HO  .OOV  0>  TW  AW.KUWT  ».0  T>H  Al^ttAKT  WILL  COMnY  Wm,  THt  ATTACHeO  ASSUIUIKCS  »  T>«  ASSIST^!  «  AWAWtO 


a  Typxj  •iam^oi  AufxY'"?  R«casantaiiv« 
wJ.Tiuel    Junes 


d  Signaiura  of  Autnar:m}  R«ivawiu;iv« 
►^e^Kjuj  Lciiici  Sol  <.salj<« 


b  Tula 
E.\etutive  Director 


c  TatepTiona  numbat 

765-432-1095 


July   7,    1994 
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OMt  Apprevtl  No.  O)4a-OO40 


ASSURANCES  —  N0K-C0NSTRUCT10N  PROGRAMS 


Note: 


Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions, 
please  contact  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified. 


Ai  the  duly  authorized  representative  of  the  applicant  I  certify  that  the  applicant 


Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
Tinancial  capability  (including  funds  sufficient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directivea. 

Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  K  472S-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  prograxns  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  T). 

Will  comply  with  all  Federal  statutes  relatLig  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Righu  Act  of 
1964  (P.L.  SS-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  55  1681-1683,  and  1685-1686). 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  RchabiliUtion  Act  of  1973.  as 
amended  (29  USC  5  794),  which  prohibits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975.  as  amended  (42 
use. 55  6101-6107).  which  prohibits  discrim- 
ination on  the  ba:jis  of  age; 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse;  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  55  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  Righu  Act  of  1968  (42  USC  5 
3601  et  aeq.),  as  amended,  relating  to  non- 
discrimination in  the  tale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  sUtute(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.S.C.  55  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  USC  55  276a  to  276a- 
71.  the  Copeland  Act  (40  U.SC  5  276c  and  18 
U  S.C.  55  874),  and  the  Contract  Work  Hours  and 
Safety  SUndards  Act  (40  U  SC  65  327-3331. 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 


S'jneard  Form  424B      {*U- 
Prncnoad  9t  owe  C<'CU«  *  (02 


Authoriaed  for  Local  Reproduction 


25096 


Federal  Register  /  Vol.  59.  No.  92  /  Friday,  May  13.  1994  /  Notices 


10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  toUl  cost  of  insurable 
construction  and  acquisition  is  110.000  or  more. 

11.  Will  comply  with  environmental  standards  which 
P*y  *>«  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  EnvironmenUl 
PoUcy  Act  of  1969  (P.L.  91-190)  and  ExeeuUve 
Order  (EO)  11514;  (b)  notificaUon  of  violating 
fadHties  pursijant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  CoasUl  Zone  Management 
Act  of  1972  (16  U.S.C.  fl  1451  et  teq);  (f) 
conformity  of  Federal  actions  to  Sute  (Clear  Air) 
Implemenution  Plana  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U.S.C.  I 
7401  et  seq);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974,  as  amended.  iP.L  93-523);  and  (h) 
protection  of  endangered  species  under  tht 
Endangered  Species  Act  of  1973,  as  amended.  (P  L. 
93-205). 

12.  WUl  comply  with  the  WUd  and  Scenic  Rivers  Act 
of  1968  (16  U.S.C.  ii  1271  tt  seq.)  related  to 
protecting  componenU  or  potential  componenU  of 
the  national  wild  and  scenic  riven  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966.  as  amended  (16 
U.S.C.  470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974(16U.S.C.469a-letseq.). 

14.  Will  comply  with  P.L.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (P.L.  89-544,  as  amended,  7  U.S.C 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  WUl  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  S9  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
stnicturw. 

17.  WUl  cause  to  be  performed  the  required  financial 
and  compliance  audiu  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  prograoL 


SIGNATU«  Of  AUTHOmZIO  amfYING  Of FIOAL 
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C«rtifie«tieB  R«gardiB9  Lobbying 

CTtification  for  Contracf.  Cranf .  Loan«  . 
and  Cooparativ  Aoraemanf 


Th«  undersigned  cartifias,  to  tha  bast  of  his  or  har  knowladga  and 
baliaf,  that: 

(I)  No  Fadaral  Appropriated  Funds  have  been  paid  or  will  be  paid,  by  or 
on  behalf  of  the  undersigned,  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or  esployee  or  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of  Congress  in  connection  with  the 
warding  of  any  Federal  contract,  the  making  of  any  Federal  grant,  the 
making  of  any  Federal  loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation,  renewal,  amendment,  or 
modification  of  any  Federal  contract,  grant,  loan,  or  cooperative 
agreement. 


il, 


($'}   If  any  funds  other  than  Federal  appropriated  funds  have  been  paid 
or  will  be  paid  to  any  person  for  influencing  or  attempting  to 
influence  an  officer  or  employee  or  any  agency,  a  Member  of  Congress, 
an  officer  or  employee  of  Congress,  or  an  Federal  contract,  grant,  loan 
or  cooperative  agreement,  the  undersigned  shall  complete  an  submit 
Standard  Form-LLL,  "Disclosure  Form  to  Report  Lobbing,**  in  accordance 
with  its  instruct ions. - 

(9')   The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all  subawards  at 
all  tiers  (including  subcontracts,  subgrants,  and  contracts  under 
grants,  loans,  and  cooperative  agreements)  and  that  all  subrecipients 
shall  certify  and  disclose  accordingly. 


:L 


This  certification  is  a  material  representation  of  fact  upon  which 
reliance  was  placed  when  this  transaction  was  aade  or  entered  into. 
Submission  of  this  certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by  section  1352,  .title  31,  U.S. 
Cods.   Any  person  who  fails  to  file  the  required  certification  shall  be 
subject  to  a  civil  penalty  of  not  less  than  $10,000  and  not  more  than 
$100,000  for  each  such  failure. 


Organization 


Title 


Date 


Authorized  Signature 

NOTE:   If  Disclosure  Forms  are  required,  please  contact:  Margaret  A. 
Tolson,  Director;  Grants  Management  Division;  330  Independence  Avenue, 
S.W.,  Room  ^^^^ -COHEN;  Washington,  D.C.   20201-0001 
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Certification  Regarding  Debarmgnt.  Suspcnaion.  and  Qth?r 
Responsibility  Matters  -  Prinarv  covered  Transaction^ 


By  signing  and  submitting  this  proposal,  the  applicant,  defined  as 
the  primary  participant  in  accordance  with  45  CFR  Part  76, 
certifies  to  the  best  of  its  knowledge  and  believe  that  it  and  its 

principals: 

(a)  are  not  presently  debarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily  excluded  froa 
covered  transactions  by  any  Federal  Department  or  agency; 

(b)  have  not  within  a  3-year  period  preceding  this 
proposal  been  convicted  of  or  had  a  civil  judgment  rendered  against 
then  for  cocunission  of  fraud  or  a  criminal  offense  in  connection 
with  obtaining,  attempting  to  obtain,  or  performing  a  public 
(Federal,  State,  or  local)  transaction  or  contract  under  a  pxiblic 
transaction;  violation  of  Federal  or  State  antitrust  statutes  or 
commission  of  embezzlement,  theft,  forgery,  bribery,  falsification 
or  destruction  of  records,  naJcing  false  statements,  or  receiving 
stolen  property; 

(c)  are  not  presently  indicted  or  otherwise  criminally  or 
civilly  charged  by  a  governmental  entity  (Federal,  State  of  local) 
with  commission  of  any  of  the  offenses  enumerated   in  paragraph  (1) 
(b)  of  this  certification;  and 

(d)  have  not  within  a  3-year  period  preceding  this 
application/proposal  had  one  or  more  public  transactions  (Federal, 
State,  or  local)  terminated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the  certification  required 
above  will  not  necessarily  result  in  denial  of  participation  in 
this  covered  transaction.   If  necessary,  the  prospective 
participant  shall  submit  an  explanation  of  why  it  cannot  provide 
the  certification.   The  certification  or  explanation  will  be 
considered  in  connection  with  the  Department  of  Health  and  Human 
Services (HHS)  determination  whether  to  enter  into  this 
transaction.   However,  "failure  of  the  prospective  primary 
participant  to  furnish  a  certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in  this  transaction. 

The  prospective  primary  participant  agrees  that  by  submitting  this 
proposal,  it  will  include  the  clause  entitled  "Cei tif icaticn 
Regarding  Debarment,  Suspension,  Ineligibility,  and  Voluntary 
Exclusion  -  Lower  Tier  Covered  Transaction.  "  provided  below 
without  modification  in  all  lower  tier  covered  transactions  and  in 
all  solicitations  for  lower  tier  covered  transactions. 
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and 


Certification  Reoardina  Debarment.  Suspension.  Ineliaibilitiv 
Voluntary  Exclusion  ~  Lover  Tier  Covered  Transactions 
(To  Be  Supplied  to  Lower  Tier  Participants) 


By  signing  and  submitting  this  lower  tier  proposal,  the  prospective 
lower  tier  participant,  as  defined  in  45  CFR  Part  76,  certifies  to  the 
best  of  its  knowledge  and  belief  that  it  and  its  principals: 


(a)  are  not  presently  debarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily  excluded  from 
participation  in  this  transaction  by  any  federal  department  or  agency. 

(b)  where  the  prospective  lower  tier  participant  is  unable 
to  certify  to  any  of  the  above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant  further  agrees  by  submitting 
this  proposal  that  it  will  include  this  clause  entitled  "Certif icaticn 
Regarding  Debarment,  Suspension,  Ineligibility,  and  Voluntary 
Exclusion  -  Lower  Tier  Covered  Transactions,"  without  modification  in 
all  lower  tier  covered  transactions  and  in  all  solicitations  for  lover 
tier  covered  transactions. 
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U.S.  Department  of  Health  and  Human  Services 


Certification  Regarding  Drug-Free  Workplaca  Reg jfremenis 
Grantees  Other  Than  Individuals  """ 


By  fisning  trxJ/or  lu&mming  thlt  ■pp»c»yor»  w  Qr^m  tgreemtnt,  th#  orirtM  Is  p?ovld?r>Q  tha  MrtJ.lcation 
Ml  cut  beiow. 

Tliis  ceniJlcatioB  is  required  by  regulations  iicplexraibg  the  Drug-Free  Worlplace  Aa  of  19SS,  <5  CT'R  Part  76  Subpart 
F.  The  regulaticas.  published  la  the  May  25. 1990  Federal  Reclster.  require  cerjficatioa  by  graatew  that  ihzy  v^auLXua 
*  drug-fret  »«rkpUcs.  The  ccrtincation  set  ova  below  is  a  materiaJ  representation  of  faa  upoc  wiiicfc  rtUaacc  mii;  be  placed 
when  the  Depamncn.'  of  HiaJth  tad  Huaian  Services  (HHS)  delcnnines  to  tvud  the  grant.  If  ii  it  later  determioed  thai 
the  grantee  kno^k-mgly  rendered  a  false  certi/icatioo,  or  otherwise  violates  the  requireroenu  of  the  Drug-Free  Workpiac* 
Aa,  HHS,  in  addition  to  any  other  remedies  available  to  the  Federal  Goverament,  may  taien  action  authorized  under  the 
Drug-Ff  te  Workplace  Act.  False  certification  or  violation  of  the  cer.ificauo5  shall  be  grourdi  for  suspension  of  payments, 
suspc2.^ion  or  terminatioo  of  grants,  or  govenuoear*idc  suspension  or  drbarmeoL 

Workplaces  uader  graati.  for  grantees  other  than  individuals,  need  noi  be  identified  on  the  cenificatioo.  If  kaown,  they 
may  be  idsntiHed  in  thr  grant  application.  If  the  grantee  does  not  identify  the  workplace*  at  iht  time  of  appUcation,orupcn 
award,  if  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  »crkplace($)  on  file  ia  iu  oCDcs  and  make  the 
information  available  for  Federal  iaspcoion.  Failure  lo  identify  all  ksown  workplaces  constitutes  a  violation  of  the  grantee's 
drug-free  workplace  requireoieati. 

Workplace  ideatificatioas  must  include  the  actual  address  of  buDdlngs  (or  paru  of  buildings)  or  other  sites  where  work 
under  the  grant  takes  place.  Categorical  descriptioas  juy  be  used  (e^,  aD  vehicles  of  a  mass  transit  authority  or  State 
highway  departmeat  while  is  operation.  Slate  employee*  ia  each  local  unemployment  ofBce.  performer*  is  eoaceri  halls  or 
radio  studio*.) 

If  the  workplace  ideatiTied  to  HHS  changes  during  the  performance  of  the  graai,  the  grantee  shall  iaform  the  agency  ot 
the  change(s),  if  it  previously  identified  the  workplaces  in  question  (see  above). 

Definitions  of  terms  m  the  Nonprocurement  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
coauaon  rule  apply  to  this  certification.  Craatees'  attention  i*  called,  ia  particular,  to  the  foUowJag  dcfuiiucns  from  these 
rules: 

Xoatrolkd  (ubsuact*  means  a  coatroDcd  substance  in  Schedules  I  through  V  of  the  Controlled  Substaace*  Act  (21 
use  812)  and  as  further  defiaed  by  regulation  (21  CFR  1308.11  through  1308.15). 

•Conviction*  means  a  finding  of  guilt  (including  a  pica  of  nolo  contendere)  cr  impoiitioo  of  lenteace,  or  both,  by  any 
judicial  body  charged  wiih  the  respoaiibiliry  lo  determine  violations  of  the  Federal  or  Sute  crimiaal  drug  lutute*; 

Trlmioat  drug  statute*  means  a  Federal  or  aoa-Fcdcral  crirrinal  statute  icvoMng  the  maaufacturt,  distribution. 
dispensing,  use,  or  possession  of  any  ccstroDed  substance; 

Tmployce*  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  graat,  bcludiag:  (5) 
AH  "dirca  charge"  employees;  (ii)  all  "iadirect  charge*  employees  unless  their  impact  or  javolvemeat  is  iasigcificaat  to  the 
performaace  of  the  graat;  aad,  (iii)  temporary  personnel  and  consultants  *iio  arc  directly  engaged  in  the  performance  of 
work  uader  the  grant  and  who  are  on  the  gjaatee's  payroQ.  Thi*  defmitioc  doc*  not  bdudc  workers  not  oa  the  payrofl  of 
the  grantee  (e.g.,  volunteer*,  evta  if  used  lo  meet  a  matching  requirement;  consultant*  or  iadependeat  contractors  not  oe 
the  p'antee's  payroll;  or  employees  of  subredpienu  or  subconlraaors  in  covered  workplace*). 

Tht  grarrttt  ctrtifitt  that  R  will  or  will  contlrvut  to  provide  a  drug-frtt  wortcpI»c«  by. 

(a)  Publishing  a  tfatement  notifying  employees  that  the  unlawful  manufaaure,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee'*  workplace  and  spcd^g  the  actions  that  will  be  taken  agamst 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  ongomg  drug-free  awareness  program  to  inform  employee*  about 

(1)  The  dangers  of  drag  abuse  b  the  workplace;  (2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace;  (3)  Any 
available  drug  counseling,  rehabiliution,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
staicmeni  r^quired  by  paragraph  (a); 

(d)  Notifying  the  employee  ia  the  Uatement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  wilL 

(1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violation 
of  a  criminal  drug  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviction;      . 

(t)  Notifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  conviaion.  Emplovrrs  of  convjacd  employees  must  prov>de  notice, 
including  position  title,  to  e%ery  grant  officer  oi  other  designee  on  whose  grant  aaivity  the  conviaed  employee  was  working, 
unless  the  Federal  a(,jncy  has  designated  a  central  point  for  the  receipt  of  such  notice*.  Notice  shall  include  the 
identification  aufflber(s)  of  each  afTeaed  grant; 

(Continued  on  rrvene  sidt  of  this  shett) 
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HHS-CerUnoUoii  Res»rdiii|  Druc-Frat  WarkpUoc  RcqairemeBts-coetlaocd  froo  rrvtne  pa«c 

(0  TaJuag  one  of  ibe  followiag  aaioas.  withia  30  caleadu  dayi  of  recemag  aotkx  nader  tubparagnph  (d)(2),  wish 
respect  to  toy  employee  who  is  to  cooviaed* 

(1)  T»king  appropriate  personnel  action  agidnst  such  fts  employee,  «p  to  tad  iadudlag  terminaiiqa.  coosisiew  wf±  the 
requireaenu  of  ihe  Rehabilititioa  Aa  of  1773,  as  amended;  or,  (2)  Requiring  socb  employe:  to  participate  tatisfaaori}y 
in  a  drug  abuse  assisiaace  or  rehabilitaiios  program  approved  for  such  purposes  by  a  Federal,  Sute,  or  local  ke«hh,  law 
ea/orcement,  or  oiber  appropriate  agency, 

(£}  Mailing  a  good  faith  effort  to  continue  to  «"■'"'»'''  a  drag-free  workplace  through  implementation  of  parapaphs  (a) 
(b).  (c),  (d).  (c)  and  (0. 

Thi  grar^ti  may  Insert  In  the  tpeee  provided  below  the  tHe{t)  for  the  pcffomruince  of  wort  den«  in 
connection  with  the  tpcclflc  grant  (use  ttuchmentt,  if  nMdtd): 


Pta£c  of  Performana  (Street  addreit,  Qty.  County.  Suic.  ZIP  Cede) 


Oieck ifthert  art  woricplaces  on  fik  that  an  na  idcnafud  hat. 


Seoioos  76.630(c)  and  (d)(2)  and  76.635(a)(1)  and  (b)  provide  that  a  Federal  ageacy  may  designate  a  oeatra!  receipt 
point  for  STATE- WIDE  AND  STATE  AGENCY-WIDE  ceniTications,  and  for  oodficatioa  of  oimiaal  drag  coBvietioBs. 
For  the  Departmenl  of  Health  and  Human  Services,  the  ceolral  receipt  point  is:  Division  of  Grants  Manageaeat  and 
Oversight,  Office  of  Management  and  Acquisiiioa,  Department  of  He^  and  Human  Services,  Room  S17*D.  200 
Independence  Avenue,  S.W.,  Washington,  D.C  2Q20L 


Signature 
TlUe 


Date 


Organization 


|FR  Doc  94-11637  Filed  5-12-94;  8:45  am) 
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Centers  for  Disease  Control  and 
Prevention 

[Announcement  Number  432] 

RIN0905^ZA57 

Health  Promotion  and  Disease 
Prevention  Research  Centers 
Cooperative  Agreements;  Availability 
of  Funds  for  Fiscal  Year  1994 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availabihty  of  funds  in  fiscal  year  (FY) 
1994  for  Health  Promotion  and  Disease 
Prevention  Research  Centers 
cooperative  agreements. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quahty  of  life.  This  announcement 
is  related  to  all  the  health  priority  areas 
in  Health  Promotion,  Health  Protection, 
and  Preventive  Services.  (For  ordering  a 
copy  of  "Healthy  People  2000,"  see  the 
Section  WHERE  TO  OBTAIN  ADOmONAL 
INFORMATION.) 

Authority 

This  program  is  authorized  under  Sections 
1706  (42  U.S.C.  300U-5)  and  317(k)(3)  (42 
U.S.C  247b(k)(3)),  of  the  Public  Health 
Service  Act,  as  amended. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke- free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicants 

Eligible  applicants  are  academic 
health  centers;  defined  as  schools  of 
public  health,  medicine,  or  osteopathy; 
that  have: 


A.  Multidisciplinary  faculty  with 
expertise  in  public  health  and  which 
have  working  relationships  with 
relevant  groups  in  such  fields  as  pubhc 
health,  medicine,  psychology,  nursing, 
social  work,  education,  and  business. 

B.  Graduate  training  programs 
relevant  to  disease  prevention. 

C.  Core  faculty  in  epidemiology, 
biostatistics,  social  sciences,  behavioral 
and  environmental  health  sciences,  and 
health  administration. 

D.  Demonstrated  curriculum  in 
disease  prevention. 

E.  Capability  for  graduate  training  in 
public  health  or  residency  training  in 
preventive  medicine. 

Eligible  applicants  may  enter  into 
contracts,  including  consortia 
agreements  (as  described  in  the  PHS 
Grants  Policy  Statement),  as  necessary 
to  meet  the  essential  requirements  of 
this  program  and  to  strengthen  the 
overall  appUcation. 

Availability  of  Funds 

Approximately  $500,000  (direct  and 
indirect  costs)  is  available  in  FY  1994  to 
fund  one  new  prevention  center 
program. 

It  is  expected  that  the  award  will 
begin  on  or  about  September  30,  1994, 
and  will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
four  years.  Funding  estimates  may  vary 
and  are  subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

At  the  request  of  the  applicant. 
Federal  personnel  may  be  assigned  to  a 
project  in  lieu  of  a  portion  of  the 
financial  assistance. 

The  amount  of  this  award  may  not  be 
adequate  for  the  support  of  all 
Prevention  Center  activities  and  other 
sources  of  funds  may  be  necessary. 


B. 


ass 
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Purpose 

The  purpose  of  this  program  is  to 
support  health  promotion  and  disease 
prevention  -^search  focusing  on  the 
prevention  of  the  major  causes  of  death 
and  disability  and  promote  health 
practices  rbM  lead  to  more  effective 
State  and  iocaJ  programs. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  progreim.  the  recipient 
shall  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and 
CPC  shall  be  responsible  for  conducting 
actfivities  under  B.  (CDC  Activities). 

A .  \Recipien  t  Activities 

1.  Conduct  and  evaluate  one  or  more 
demonstration  projects  in  health 
promotion  and  disease  prevention  or 
preventive  health  services,  of  both,  in 
defined  communities  or  target 
populations. 

4.  Conduct  a  demonstration  project  in 
health  promotion  and  disease 
prevention  with  a  State  or  local  health 
or  education  department. 

3.  Establish  collaborative  activities 
with  appropriate  organizations, 
individuals,  and  State  health  or 
education  agencies. 

4.  Establish  an  advisory  committee  to 
provide  input  on  major  program 
activities.  The  committee  should 
include  scientists,  health  care  providers, 
health  officials,  voluntary  health 
organizations,  and  consumers. 

5.  Coordinate  and  collaborate  with 
other  PHS  supported  research  programs 
to  prevent  duplication  and  enhance 
overall  efforts. 

B.  CDC  Activities 

1.  Collaborate  as  appropriate  with 
recipient  in  alt  stages  of  the  project. 

2.  Provide  programmatic  and 
technical  assistance. 

3.  Participate  in  improving  program 
performance  through  consultation  based 
on  information  and  activities  of  other 
projects. 

4.  Provide  scientific  collaboration. 
5  At  the  requBbt  of  the  appHcant, 

assign  Federal  personnel  in  lieu  of  a 


portion  of  the  financial  assistance  to 
assist  with  developing  the  curriculum 
and  training,  or  conducting  other 
specific  necessary  acti\ities. 

Evaluation  Criteria 

Applications  will  be  evaluated 
through  a  dual  review  process.  The  first 
review  will  be  a  peer  evaluation  of  the 
scientific  and  technical  merit  of  the 
application  conducted  by  the 
Prevention  Centers  Grant  Review 
Committee.  The  second  review  will  be 
conducted  by  senior  Federal  staff,  who 
will  consider  the  results  of  the  first 
review,  national  program  needs,  and 
relevance  to  the  mission  of  CDC. 
Awards  will  be  made  based  on  priority 
score  rankings  by  the  peer  review, 
recommendations  based  upon  program 
review  by  senior  Federal  staff,  and  the 
availabihty  of  funds. 

A.  The  Prevention  Center  Grants 
Program  Objective  Review  Committee 
may  recommend  approval  or 
disapproval  based  on  the  intent  of  the 
application  and  the  following  criteria: 

1.  Prevention  Center  Theme  (5  points) 

The  extent  to  which  the  theme  will 
result  in  irmovative  approaches  or 
interventions  to  meet  health  priorities, 
emerging  health  needs,  health  needs  of 
an  identified  demographic  group,  or 
combination  thereof. 

2.  Overall  Program  Plan  (15  points) 

The  extent  to  which  the  overall 
program  plan  has  clear  objectives  that 
are  specific,  measurable,  and  realistic, 
and  makes  effective  use  of  Center 
resources  to  advance  the  Center's  theme. 

3.  Specific  Project  Plans  f55  points) 

The  technical  and  scientific  merits  of 
the  proposed  projects,  the  potential  to 
achieve  the  stated  objectives  and  the 
extent  to  which  the  applicant's  plans  are 
consistent  with  the  purpose  of  the 
program. 

a.  Core  activities  (10  points) 

b.  Demonstration  pro/ects  (20  points) 


2'^  104 


Federal  Register  /  Vol.  59.  No.  92  /  Friday.  May  13.  1994  /  Notices 


c.  Collaborative  project  with  Slate/ 
local  health  or  education  department 
(15  points) 

d.  Prevention  Research  Training  (10 
points) 

4.  Evaluation  Plan  (5  points) 

The  extent  to  which  the  overall 
prevention  center  theme  and  objectives 
will  be  evaluated  in  regard  to  progress, 
efficacy,  and  cost  benefit. 

5.  Management  and  Staffing  Plan  (15 
points) 

The  extent  to  which  the  applicant 
demonstrates  the  ability  and  capacity  to 
carry  out  the  overall  theme,  objectives, 
and  specific  project  plans. 

6.  Institutionalization  Plan  (5  Points) 

The  Center's  plan  for 
institutionalization  of  the  prevention 
center  within  the  parent  organization. 

7.  Budget  (not  scored). 

The  extent  to  which  the  budget  and 
jusfification  are  consistent  with  the 
program  objectives  and  purpose.  Centers 
are  strongly  urged  to  include  a  plan  for 
obtaining  additional  resources  that  lead 
to  institutionalization  of  the  Center. 

B.  Review  by  senior  Federal  staff 

Further  review  will  be  conducted  by 
Senior  Federal  staff. 

Factors  to  be  considered  will  be: 

1.  Results  of  the  peer  review. 

2.  Program  needs  and  relevance  to 
national  goals. 

3.  Budgetary  considerations. 

Funding  Priorities 

Priority  will  be  given  to  funding  those 
applicants  who  will  aid  in  maintaining 
an  equitable  geographic  distribution  of 
Centers.  In  addition,  a  priority  will  be 
given  to  applications  focused  on  the 
public  health  needs  of  rural 
populations. 

Public  comments  are  not  being 
solicited  regarding  the  funding  priority 
because  time  does  not  permit 
solicitation  and  review  prior  to  the 
funding  date. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  State  Single  Point  of  Contract 
(SPOC)  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 


for  each  affected  State.  A  current  list  of 
SPOCs  is  included  in  the  application 
kit.  If  SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC.  they  should  send 
them  to  Henry  S.  Cassell,  III.  Grants 
Management  Officer.  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  NE..  Atlanta,  Georgia 
30305.  no  later  than  60  days  after  the 
application  deadline  date.  The  Program 
Announcement  Number  and  Program 
Title  should  be  referenced  on  the 
document.  The  granting  agency  does  not 
guarantee  to  "accommodate  or  explain" 
State  process  recommendations  it 
receives  after  that  date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.135. 


Other  Requirements 

A.  Papenx'ork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  cooperative  agreement 
will  be  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act. 

B.  Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
apphcant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations,  45  CFR  part  46. 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

C.  Animal  Subjects 

If  the  proposed  project  involves 
research  on  animal  subjects,  the 
applicant  must  comply  with  the  "PHS 
Policy  on  Human  Care  and  Use  of 
Laboratory  Animals  by  Awardee 
Institutions."  An  applicant  organization 
proposing  to  use  vertebrate  animals  in 
PHS-supported  activities  must  file  an 
Animal  Welfare  Assurance  with  the 
Office  for  Protection  from  Research 


Risks  at  the  National  Institutes  of 
Health. 

Application  Submission  and  Deadlines 

A.  Prcapplication  Letter  of  Intent 

Potential  applicants  should  submit  a 
non-binding  letter  of  intent  to  apply  to 
the  Grants  Management  Officer  (whose 
address  is  given  in  this  section.  Item  B). 
It  should  be  postmarked  no  later  than 
May  31, 1994.  The  letter  should  identify 
the  announcement  number  being 
referenced,  title  and  a  brief  description 
of  the  proposed  Center,  and  the  names 
and  addresses  of  the  principal 
investigators.  The  letter  of  intent  does 
not  influence  review  or  funding 
decisions,  but  it  will  enable  CDC  to  plan 
the  review  more  efficiently. 

B.  Applications 

The  original  and  five  copies  of  the 
application  PHS  Form  398  must  be 
submitted  to  Henry  S.  Cassell,  III,  Grants 
Management  Officer.  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road,  NE.,  room  300, 
Mailstop  E-13,  Atlanta,  Georgia  30305, 
on  or  before  June  22, 1994. 

C.  Deadlines 

Applications  shall  be  considered  as 
meeting  the  deadline  above  if  they  are 
either: 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

D.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  C.l.  or  C.2.  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  phone  number  and  will 
need  to  refer  to  Announcement  Number 
432.  You  will  receive  a  complete 
program  description,  information  on 
application  procedures,  and  application 
forms.  If  you  have  questions  after 
reviewing  the  contents  of  all  the 
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documents,  business  management 
technical  assistance  may  be  obtained 
from  Georgia  L  Jang.  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-13,  Atlanta,  Georgia  30305, 
telephone  (404)  842-6814. 
Programmatic  technical  assistance  may 
be  obtained  from  Diane  H.  Jones,  Ph.D.. 
Project  Officer,  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion,  Centers  for  Disease  Control 
and  Prevention  (CDC),  4770  Buford 
Highway.  NE.,  Mailstop  K-30,  Atlanta, 
Georgia  30341-3724,  telephone  (404) 
488-5395.  or  via  INTERNET: 
DHJl@CCDODl.EM.CDC  GOV  or 
BITNET:  CDCDJ@EUMVM1. 

Please  refer  to  Program 
Announcement  Number  432  when 
requesting  information  and  submitting 
an  application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report;  Stock  number  017-001-00474- 

0)  or  "Healthy  People  2000  '  (Summary 
Report;  Stock  number  017-001-00473- 

1)  through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  783-3238. 

Dated;  May  6.  1994. 
Lad^ne  H.  Newton, 

Actihg  Associate  Director  for  Management 
andupsrations.  Centers  for  Disease  Control 
and  prevention  (CDC). 
[FR  Doc.  94-11632  Filed  5-12-94;  8:45  am] 

BILLING  CODE  4163-1»-P 


[CDC-4ai] 

Cooperative  Agreement  With  the 
Republic  of  the  Marshall  Islands 

Summary 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  for  a  cooperative  agreement  with 
the  Republic  of  the  Marshall  Islands 
(RMI)  to  conduct  an  epidemiologic 
evaluation  of  thyroid  disease  and 
exposure  to  radioactive  fallout  from 
United  States  atomic  weapons  testing 
conducted  in  the  South  Pacific. 
Approximately  S350.000  is  available  in 
FY  1994  to  support  this  cooperative 
agreement.  It  is  expected  that  the  award 
will  begin  on  or  about  July  1,  1994,  and 
will  be  awarded  for  a  12-month  budget 
period  within  a  3-year  project  period. 
Funding  estimates  may  vary  and  are 
subject  to  change.  Continuation  awards 
witl^in  the  project  period  will  be  made 


on  the  basis  of  satisfactory  progress  and 
the  availability  of  funds. 

The  purpose  of  this  cooperative 
agreement  is  to  support  an 
epidemiologic  study.  This  studv  will  be 
designed  to  investigate  the  possible 
relationships  involving  thyroid  diseases 
in  Marshall  Islands  residents  and  past 
environmental  exposures  to  radioactive 
fallout  from  the  United  States  Atomic 
Weapons  Testing  Program  conducted  in 
the  Marshall  Islands  between  1946  and 
1958. 

CDC  will  provide  guidance  on 
program  management  and 
administrative  matters;  assist  in 
developing  and  final  approval  of  the 
study  protocol;  assist  in  assessing 
historical  records  for  morbidity  and 
mortality;  provide  on-site  assistance  in 
both  planning  and  implementation 
phases;  provide  on-site  consultation  and 
assistance  in  monitoring  the  collection 
and  handling  of  information;  assist  in 
the  statistical  and  epidemiologic 
analysis  of  the  data;  assist  in 
interpreting  the  study  findings;  and 
assemble  a  peer  review  committee  to 
review  the  project  protocol. 

The  Public  Health  Service  (PHS)  is 
committed  to  achievmg  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Environmental  Health.  (For  ordering  a 
copy  of  "Healthy  People  2000,"  see  the 
section  WHERE  TO  OBTAIN  ADDITIONAL 
INFORMATION.) 

Authority 

This  program  is  authorized  under  the 
Public  Health  Service  Act,  section 
301(a)  [42  U.S.C.  241(a)],  as  amended. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  RMI  for  conducting  this  study.  No 
other  applications  are  solicited.  The 
Program  Announcement  and 
application  kit  have  been  sent  to  RMI. 

RMI  is  the  most  appropriate 
organization  to  conduct  the  work  under 
this  cooperative  agreement  because: 

1.  The  RMI,  under  previous  funding 
from  the  United  States  Government 
through  the  Compact  of  Free 


Association,  is  conducting  a  Nationwide 
Radiological  Study  to  determine  the 
extent  of  residual  contamination  from 
atomic  weapons  tests  on  individual 
islands  in  the  Republic.  These  data  will 
be  essential  for  determining  historical 
radiation  exposures  in  Marshall  Islands 
residents  participating  in  this  study  of 
thjToid  morbidity.  The  data  from  this 
study  are  the  property  of  the 
Government  of  the  Marshall  Islands  and 
are  not  available  for  public  use. 

2.  The  RMI  has  already  assembled  a 
consortium  of  the  best  qualified  health 
physicists,  thyroid  disease  specialists, 
and  administrators  from  various 
institutions  to  conduct  this  study.  These 
experts  not  only  represent  a  high  degree 
of  experience  in  health  physics  and 
thyroid  disease  studies,  but  they 
represent  the  principal  participants  in 
past  research  of  the  residents  of  the 
Republic  of  the  Marshall  Islands.  i 

3.  The  Ministry  oi  the  Interior  Slid 
Outer  Island  Affairs,  RMI,  will  be  able 
to  provide  inter-island  radio 
communications,  translations  to 
Marshallese  language,  and  logistical 
support  for  this  study 

4.  The  RMI  has  the  legal 
responsibility  for  disease  control  in  the 
Marshall  Islands  under  the  laws  of  the 
Republic. 

Executive  Order  12372  Review 

This  application  is  not  subject  to 
review  by  Executive  Order  12372, 
Intergovernmental  Review  of  Feder.^l 
Programs. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  th« 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  (CFD.^)  for  this  project  is 
93.283. 

Other  Requirements 

A.  Papenvork  Reduction  Act 

Projects  involving  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Redut  tjon 
Act. 

B.  Human  Subjects 

This  project  involves  research  on 
human  subjects;  therefore,  applicant 
must  comply  with  the  Department  of 
Health  and  Human  Ser\ices  Reguldtions 
(45  CFR  part  46)  regarding  the 
protection  of  human  subjects.  Assurance 
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must  be  provided  that  demonstrates  the 
project  will  be  subject  to  initial  and 
continuing  review  by  an  appropriate 
institutional  review  committee.  The 
applicant  will  be  responsible  for 
providing  assurance  in  accordance  with 
the  appropriate  guidelines  and  form 
provided  in  the  application  kit.  If 
required,  the  RMI  could  establish  the 
review  of  this  project  through  its  own 
institutional  review  committee. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  please  refer  to  Announcement 
Number  481  and  contact  Georgia  Jang, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  300, 
Atlanta.  Georgia  30305,  telephone  (404) 
842-6814,  for  business  management 
technical  assistance. 

A  copy  of  "Healthy  People  2000" 
(Full  Report,  Stock  No.  017-001-00474- 
0)  or  "Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  SUMMARY  may  be 
obtained  through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  783-3238. 

Dated:  May  6,  1994. 
Ladene  H.  Ne%vton, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prewntion  (CDC). 
[FR  Doc.  94-11633  Filed  5-12-94;  8;45  am) 

BILLING  CODE  416;^1B- 

[Announcement  Number  481] 

West  Virginia  Health  Promotion  and 
Disease  Prevention  Research  Centers 
Cooperative  Agreements;  Availability 
of  Funds  for  Fiscal  Year  1994 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availabiUty  of  hinds  in  fiscal  year  (FY) 
1994  for  cooperative  agreements  with 
up  to  two  Health  Promotion  and  Disease 
Prevention  Research  Centers  in  the  State 
of  West  Virginia.  One  of  these  centers 
must  address  the  special  health 
promotion  and  disease  prevention  needs 
of  residents  of  rural  communities. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  im.prove 
liie  quality  of  life.  This  announcement 


is  related  to  priority  areas  in  Health 
Promotion,  Health  Protection,  and 
Preventive  Services.  (For  ordering  a 
copy  of  "Healthy  People  2000,"  see  the 
Section  WHERE  TO  OBTAIN  ADDITIONAL 
INFORMATION.) 

Authority:  This  program  is  authorized 
under  Sections  1706  (42  U.S.C.  300u-5)  and 
317(k)(3)  (42  U.S.Q  247b(k)(3))  of  the  Public 
Health  Ser\'ice  Act,  as  amended. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke  free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicants 

Assistance  will  be  provided  only  to 
academic  health  centers;  defined  as  a 
school  of  public  health,  medicine,  or 
osteopathy;  located  in  the  State  of  West 
Virginia  that  have: 

A.  Multidisciplinary  faculty  with 
expertise  in  disease  prevention  and 
health  promotion  and  which  has 
working  relationships  with  relevant 
groups  in  such  fields  as  public  health, 
medicine,  psychology,  nursing,  social 
work,  education,  and  business. 

B.  Graduate  training  programs  relevant 
to  disease  prevention. 

C.  Core  faculty  in  epidemiology, 
biostatistics,  social  sciences, 
behavioral  and  enviromnental  health 
sciences,  and  health  administration. 

D.  Demonstrated  curriculum  in  disease 
prevention. 

E.  Capability  for  graduate  training  in 
public  health  or  residency  training  in 
preventive  medicine. 

Eligible  applicants  may  enter  into 
contracts,  including  consortia 
agreements  (as  described  in  the  PHS 
Grants  Policy  Statement),  as  necessary 
to  meet  the  essential  requirements  of 
this  program  and  to  strengthen  the 
overall  application. 

Congress,  through  Senate  Report  103- 
143,  directed  CDC  to  "fund  three  or  four 
new  Prevention  Centers,  with  at  least 
two  concentrating  on  rural  health."  The 
report  further  recommended  that  one  of 
those  sites  be  in  West  Virginia.  CDC  will 
announce  the  availability  of  funds  for 
the  establishment  of  a  remaining  center 
in  Program  Announcement  432 
separately. 

Availability  of  Funds 

Approximately  $1,000,000  is  available 
in  FY  1994  to  fund  up  to  two  new 
Health  Promotion  and  Disease 
Prevention  Research  Centers  in  West 
Virginia.  It  is  expected  that  the  average 


award  will  be  $500,000  (including  both 
direct  and  indirect  costs),  ranging  from 
$300,000  to  $600,000. 

It  is  expected  that  the  awards  will 
begin  on  or  about  September  30,  1994, 
and  will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
four  years.  Funding  estimates  may  vary 
and  are  subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

At  the  request  of  the  applicant. 
Federal  personnel  may  be  assigned  to  a 
project  in  lieu  of  a  portion  of  the 
financial  assistance. 

The  amount  of  this  award  may  not  be 
adequate  for  the  support  of  all 
Prevention  Center  activities  and  other 
sources  of  funding  may  be  necessary. 

Purpose 

The  purpose  of  this  program  is  to 
support  health  promotion  and  disease 
prevention  research  that  focuses  on  the 
prevention  of  the  major  causes  of  death 
and  disability  and  promote  health 
practices  that  lead  to  more  effective 
State  and  local  programs. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and 
CDC  will  be  responsible  for  the 
activities  under  B.  (CDC  Activities). 

A.  Recipient  Activities 

1.  Conduct  and  evaluate  one  or  more 
demonstration  projects  in  health 
promotion  and  disease  prevention  or 
preventive  health  services,  or  both,  in 
defined  communities  or  targeted 
populations. 

2.  Conduct  a  demonstration  project  in 
health  promotion  and  disease 
prevention  with  a  State  or  local  health 
or  education  department. 

3.  Establish  collaborative  activities 
with  appropriate  organizations, 
individuals,  and  State  health  or 
education  agencies. 

4.  Establish  an  advisory  committee  to 
provide  input  on  major  program 
activities.  The  committee  should 
include  scientists,  health-care  providers, 
health  officials,  voluntary  health 
organizations,  and  consumers. 

5.  Coordinate  and  collaborate  with  . 
other  PHS  supported  research  programs 
to  prevent  duplication  and  enhance 
overall  efforts. 

B.  CDC  Activities 

1.  Collaborate  as  appropriate  with 
recipient  in  all  stages  of  the  project. 

2.  Provide  programmatic  and 
technical  assistance. 
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3.  Participate  in  improving  program 
performance  through  consultation  based 
on  information  and  activities  of  other 
projects. 

4.  Provide  scientific  collaboration. 
|3.  At  the  request  of  the  applicant, 

assign  Federal  personnel  in  Ueu  of  a 
portion  of  the  financial  assistance  to 
assist  with  developing  the  curriculum, 
training,  or  conducting  other  specific 
necessary  activities. 

Evaluation  Criteria 

Applications  will  be  evaluated 
through  a  dual  review  process.  The  first 
review  will  be  a  peer  evaluation  of  the 
scientific  and  technical  merit  of  the 
application  conducted  by  the 
Prevention  Centers  Grant  Review 
Committee.  The  second  review  will  be 
conducted  by  senior  Federal  staff,  who 
will  consider  the  results  of  the  first 
review,  national  program  needs,  and 
relevance  to  the  mission  of  CDC. 
Awards  will  be  made  on  the  basis  of 
priority  score  rankings  by  the  peer 
review,  recommendations  based  on 
program  review  by  senior  Federal  staff, 
and  the  availability  of  funds. 

A.  The  Prevention  Center  Grants 
Program  Objective  Review  Committee 
may  recommend  approval  or 
disapproval  based  on  the  intent  of  the 
application  and  the  following  criteria: 

1.  prevention  Center  Theme  (5  Points) 

The  extent  to  which  the  theme  will 
result  in  iimovative  approaches  or 
interventions  to  meet  health  priorities, 
emerging  health  needs,  health  needs  of 
an  identified  demographic  group,  or 
combination  thereof. 

2.  Overall  Program  Plan  (15  Points) 

The  extent  to  which  the  overall 
program  plan  has  clear  objectives  that 
are  specific,  measurable,  and  realistic, 
and  makes  effective  use  of  Prevention 
Center  resources  to  advance  the  Center's 
theme. 

3.  Specific  Project  Plans  (55  Points) 

The  technical  and  scientific  merits  of 
th  a  proposed  projects,  the  potential  to 
adhieve  the  stated  objectives  and  the 
extent  to  which  the  applicant's  plans  are 
consistent  with  the  purpose  of  the 
program. 

a.  Core  activities  (10  points) 

b.  Demonstration  projects  (20  points) 

c.  Collaborative  project  with  State  and 
local  health  or  education  department 
(15  points) 

d.  Prevention  Research  Training  (10 
points) 

4.  Evaluation  plan  (5  Points) 

The  extent  to  which  the  overall 
Prevention  Center  theme  and  objectives 


will  be  evaluated  in  regard  to  progress, 
efficacy,  and  cost  benefit. 

5.  Management  and  Staffing  Plan  (15 
Points) 

The  extent  to  which  the  applicant 
demonstrates  the  ability  and  capacity  to 
carry  out  the  overall  theme,  objectives, 
and  specific  project  plans. 

6.  Institutionalization  Plan  (5  Points) 

The  Center's  plan  for 
institutionalization  of  the  Prevention 
Center  within  the  parent  organization. 

7.  Budget  (Not  Scored) 

The  extent  to  which  the  budget  and 
justification  are  consistent  with  the 
program  objectives  and  purpose. 
Prevention  Centers  are  strongly  urged  to 
include  a  plan  for  obtaining  additional 
resources  that  lead  to 
institutionalization  of  the  Center. 

B.  Review  by  senior  Federal  staff — 
Further  review  will  be  conducted  by 
senior  Federal  staff.  Factors  to  be 
considered  will  be: 

1.  Results  of  the  peer  review. 

2.  Program  needs  and  relevance  to 
national  goals. 

3.  Budgetary  considerations. 

Funding  Priority 

Based  on  congressional  appropriation 
language,  priority  will  be  given  to 
funding  applications  that  focuses  on  the 
public  health  needs  of  rural 
populations. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  State  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
for  each  affected  State.  A  current  list  of 
SPOCs  is  included  in  the  application 
kit.  If  SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  send 
them  to  Henry  S.  Cassell,  III,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Atlanta,  GA 
30305,  no  later  than  60  days  after 
application  due  date.  The  Program 
Aiinouncement  Number  and  Program 
Title  should  be  referenced  on  the 


document.  The  granting  agency  does  not 
guarantee  to  "accommodate  or  explain" 
State  process  recommendations  it 
receives  after  that  date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.135. 

Other  Requirements 

A.  Papen\'ork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  cooperative  agreement 
will  be  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act. 

B.  Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Hiepartment  of  Health  and  Human 
Services  Regulations,  45  CFR  Part  46, 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  apphcant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
apphcation  kit. 

C.  Animal  Subjects 

If  the  proposed  project  involves 
research  on  animal  subjects,  the 
applicant  must  comply  v^ith  the  "PHS 
Pohcy  on  Human  Care  and  Use  of 
Laboratory  Animals  by  Awardee 
Institutions."  An  applicant  organization 
proposing  to  use  vertebrate  animals  in 
PHS-supported  activities  must  file  an 
Animal  Welfare  Assurance  with  the 
Office  for  Protection  from  Research 
Risks  at  the  National  Institutes  of 
Health. 

Application  Submission  and  Deadlines 

A.  Applications 

The  original  and  five  copies  of  the 
application  PHS  Form  398  must  be 
submitted  to  Henry  S.  Cassell,  III,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-13,  Atlanta,  GA  30305,  on  or 
before  June  22, 1994. 
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B.  Deadlines 

Applications  shall  be  considered  as 
meeting  the  deadline  above  if  they  are 
either: 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Ser\ice  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

C.  Late  Applications 

Applications  that  do  not  meet  the 
criteria  in  B.l.  or  B.2.  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Georgia  L.  Jang,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE..  room  300, 
Mailstop  E-13,  Atlanta,  GA  30305. 
telephone  (404)  842-6814. 
Programmatic  technical  assistance  may 
be  obtained  from  Diane  H.  Jones,  Ph.D.. 
Project  Officer.  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion,  Centers  for  Disease  Control 
and  Prevention  (CDC),  4770  Buford 
Highway.  NE..  Mailstop  K-41,  Atlanta. 
GA  30341-3724.  telephone  (404)  488- 
5395.  or  via  INTERNET: 
DHIl@CCDODl.EM.CDC.GOV  or 
BITNET:  CDCDJGEUMA^l. 

Please  refer  to  Program 
Announcement  Number  461  when 
requesting  information  and  submitting 
an  application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-  001-00473-1) 
referenced  in  the  "INTROOUCTK)N" 
tlirough  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  EX:  20402-9325. 
telephone  (202)  783-3238. 


Dated;  May  6, 1994. 
Ladenc  H.  Newton, 

Acting  Associate  Director  for  Management , 
and  Operations  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc.  94-11631  Filed  5-12-94;  8:45  am) 
BILUNG  CODE  4163-18-P 


Food  and  Drug  Administration 
[Docket  No.  94N-0164] 

Drug  Export;  PRActicin  CTretinoin 
0.0257o  Gel  USP) 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  Penederm  Inc.,  has  filed  an 
application  requesting  approval  for  the 
e.xport  of  the  human  drug  f^Acticin 
(Tretinoin  0.025%  Gel  USP)  to  Canada. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  drugs  under  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Hamilton,  Center  for  Drug 
Evaluation  and  Research  (HFD-313), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-594-2073. 

SUPPI.EMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  apphcations  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802fb)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Penederm  Inc.,  320  Lakeside  Dr.,  suite 
A,  Foster  Qty.  CA  94404.  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug  i^Acticin 


(Tretinoin  0.025%  Gel  USP)  to  Canada. 
PRActicin  (Tretinoin  0.025%  Gel  USP)  is 
indicated  for  topical  appHcation  in  the 
treatment  of  acne  vulgaris,  primarily 
where  comedones,  papules  and  pustules 
predominate.  The  application  was 
received  and  filed  in  the  Center  for  Drug 
Evaluation  and  Research  on  March  7, 
1994,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  %\'ith  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  May  23, 
1994.  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period.This  notice  is 
issued  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (sec.  802  (21  U.S.C. 
382))  and  under  authority  delegated  to 
the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Drug  Evaluation  and  Research 
(21  CFR  5.44). 

Dated:  May  3.  1994. 
Stephanie  R.  Gray, 

Acting  Director.  Office  of  Compliance.  Center 
for  Drug  Evaluation  and  Research. 
|FR  Doc.  94-11624  Filed  5-12-94;  8:45  am] 
BILUNG  C00€  416(M>1-F 


[Docket  No.  94N-0165] 

Drug  Export;  Intraoral  Fluoride 
Releasing  Device 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Southern  BioSystems,  Inc.,  has  filed 
an  application  requesting  approval  for 
the  export  of  the  human  drug  Intraoral 
Fluoride  Releasing  Device  to  Italy. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr.. 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  drugs  under  the  Drug  Export 
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.•\mendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 

FOR  FURTHER  INFORMATtON  CONTACT: 

James  E.  Hamilton,  Center  for  Drug 
Evaluation  and  Research  (HFD-313). 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857. 
301-594-2073. 

SUf>Pl^MENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(ihe  act)  (21  U.S.C.  382)  provide  that 
rD.\  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
writhin  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Southern  BioSystems.  Inc.,  110  40th  St. 
North,  Birmingham.  AL  35222,  has  filed 
an  application  requesting  approval  for 
the  export  of  the  human  drug  Intraoral 
Fluoride  Releasing  Device  to  Italy. 
Intraoral  Fluoride  Releasing  Device  in 
indicated  for  long-term  controlled 
release  of  fluoride  to  reduce  dental 
caries.  The  appHcation  was  received 
and  filed  in  the  Center  for  Drug 
Evaluation  and  Research  on  March  4, 
1994,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  May  23. 
1994,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  faciUtate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 


redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  May  3, 1994. 
Stephanie  R.  Gray. 

Acting  Director.  Office  ofCcmpUance.  Center 
for  Drug  Evaluation  and  Research. 
IFR  Doc.  94-11625  Filed  5-12-94;  8:45  am) 
BILUNG  CODE  416(M)1-F 

Pocket  No.  94N-0167] 

Drug  Export;  Estrapel  (Estradiol) 
Pellets  25  mg 

AGENCY:  Food  and  Drug  Admiaistration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Bartor  Fharmacal  Co.,  Inc..  has  filed 
an  application  requesting  conditional 
approval  for  the  export  of  the  human 
drug  Estrapel  (estradiol)  Pellets  25 
milligrams  (mg)  to  Great  Britain. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (IIFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Farklawn  Dr., 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  drugs  under  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Hamilton.  Center  for  Drug 
Evaluation  and  Research  (HFD-313), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-594-2073. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approvaL  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  v^ithin  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Bartor  Fharmacal  Co.,  Inc..  70  High  St.. 
Rye,  NY  10580,  has  filed  an  application 
requesting  conditional  approval  for  the 
export  of  the  human  drug  Estrapel 


(estradiol)  Pellets  25  mg  to  Great  Britain. 
Estrapel  (estradiol)  Pellets  25  mg  is 
indicated  for  major  postmenopausal 
symptams  due  to  estrogen  deficiency, 
including  prevention  of  post- 
menopausal osteoporosis  in 
hysterectomized  patients.  The 
apphcation  was  received  and  filed  in 
the  Center  for  Drug  Evaluation  and 
Research  on  April  5,  1994.  which  shall 
be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  docimient.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  am.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  May  23. 
1994,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  imder  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  E>rug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  May  3, 1994. 
Stephanie  R.  Gray. 

Acting  Director,  Office  of  Compliance.  Center 

for  Drug  Evaluation  and  Research. 

[PR  Doc.  94-11642  Filed  5-12-94,  8:45  ami 

BILUNO  COOE  4160-01-F 


Advisory  Committee  IMeeting; 
Amendment  of  Notice 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  is  announcing  an 
amendment  to  the  notice  of  a  meeting  of 
the  Biological  Response  Modifiers 
Advisory  Committee  which  is 
scheduled  for  May  25  and  26,  1994. 
This  meeting  was  announced  in  the 
Federal  Register  of  April  15, 1994  (59 
FR  18134  at  18135).  The  amendment  is 
being  made  to  remove  one  agenda  item 
and  to  remove  the  closed  committee 
deliberations  jjortion  from  the  meeting. 
There  are  no  other  changes.  This 
amendment  will  be  announced  at  the 
beginning  of  the  open  portion  of  the 
meeting. 
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FOR  FURTHER  INFORMATION  CONTACT: 
William  Freas  or  Pearline  Muckelvene, 
Center  for  Biologies  Evaluation  and 
Research  (HFM-21),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852.  301-594-1054. 
SUPPt^MENTARY  INFORMATION:  In  the 
Federal  Register  of  April  15. 1994,  FDA 
announced  that  a  meeting  of  the 
Biological  Response  Modifiers  Advisory 
Committee  would  be  held  on  May  25 
and  26, 1994.  On  page  18135.  in  the 
third  column,  under  "Type  of  meeting 
and  contact  person"  and  "Open 
committee  discussion"  portions  of  the 
agenda  are  amended  to  read  as  follows: 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  May  25.  1994. 
10:30  a.m.  to  11:15  a.m..  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion.  11:15  a.m. 
to  5:30  p.m.;  open  public  hearing.  May 
26.  1994,  8  a.m.  to  8:45  a.m.,  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion,  8:45 
a.m.  to  3  p.m.;  William  Freas  or  PearUne 
Muckelvene.  Center  for  Biologies 
Evaluation  and  Research  (HFM-21). 
Food  and  Drug  Administration.  1401 
Rockville  Pike,  Rockville,  MD  20852, 
301-594-1054. 

Open  committee  discussion.  The 
committee  will  discuss  issues  related  to 
the  safety  and  efficacy  of  hematopoietic 
support  regimens  in  the  setting  of 
myelotoxic  chemotherapy. 

Dated:  May  9,  1994. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
|FR  Doc.  94-11641  Filed  5-12-94;  8:45  am] 
BILUNO  COOE  416(M>1-F 


Public  Health  Service 

Final  Notice  Regarding  Section  602  of 
the  Veterans  Health  Care  Act  of  1992 
Entity  Guidelines 

agency:  Pubhc  Health  Service,  HHS. 
ACTION:  Final  notice. 

INFORMATION:  Section  602  of  Public  Law 
102-585,  the  "Veterans  Health  Care  Act 
of  1992,"  enacted  section  3408  of  the 
Public  Health  Service  Act,  "Limitation 
on  Prices  of  Drugs  Purchased  by 
Covered  Entities."  Section  340B 
provides  that  a  manufacturer  who  sells 
covered  outpatient  drugs  to  eligible 
entities  must  agree  to  charge  a  price  that 
will  not  exceed  the  amount  determined 
under  a  statutory  formula.  The  purpose 
of  this  notice  is  to  inform  interested 
parties  of  final  program  guidelines 
regarding  eligible  covered  entities. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marsha  Alvarez,  R.Ph..  Director,  Drug 
Pricing  Program.  Bureau  of  Primary 


Health  Care.  Health  Resources  and 
Services  Administration.  East  West 
Towers  rm  10-3 Al.  Bethesda.  Maryland 
20814.  Phone:  (301)  594-4353. 
EFFECTIVE  DATE:  June  13. 1994. 

SUPPLEMENTARY  INFORMATION: 

(A)  Background 

Proposed  entity  guidelines  were 
aimounced  in  the  Federal  Register  at  58 
FR  68922  on  December  29. 1993.  A 
comment  period  of  30  days  was 
estabUshed  to  allow  interested  parties  to 
submit  comments.  The  Office  of  Drug 
Pricing  received  7  letters  with 
comments  concerning  confidential  drug 
pricing  information,  retroactive 
discounts.drug  diversion,  audit 
requirements,  entity  participation, 
group  purchasing,  purchasing  agents, 
manufacturer  contracts,  and  4  general 
comments. 

The  following  section  presents  a 
summary  of  all  major  comments, 
grouped  by  subject,  and  a  response  to 
each  comment.  All  comments  were 
considered  in  developing  this  final 
notice.  Changes  were  also  made  to 
increase  clarity  and  readability. 

(B)  Comments  and  Responses 

Confidential  Drug  Pricing  Information 

Comment:  Establish  specific  sanctions 
for  entities  which  knowingly  make 
unauthorized  disclosures. 

Response:  No  change.  The  quoted 
price  or  the  actual  price  given  by  the 
manufactiuer  to  the  covered  entity  is 
not  confidential.  Covered  entities  do  not 
have  access  to  confidential  drug  pricing 
information  (i.e..  average  manufacturer 
price  and  best  price). 

Eligibility  for  Retroactive  Discounts 

Comment:  Do  not  impose  a  deadline 
on  requesting  retroactive  discounts. 

Response:  No  change.  It  is  a 
reasonable  administrative  decision  to 
establish  a  time  limit  for  requesting 
refunds.  Manufacturers  were  given 
sufficient  time  in  which  to  implement 
the  discount  program,  and  entities  were 
given  an  adequate  opportunity  to  elect 
whether  to  participate  in  the  program. 
An  entity  may  preserve  its  right  to 
retroactive  discounts,  after  the  deadline, 
by  sending  each  manufacturer  a  letter 
requesting  such  refunds  and  providing 
adequate  documentation  of  drug 
purchases. 

Comment:  Exclude  from  eligibility  for 
retroactive  discounts  any 
disproportionate  share  hospital  (DSH) 
which  purchased  its  outpatient  drugs 
through  a  group  purchasing 
organization  (GPO). 

Response:  No  change.  The  Office  of 
Drug  Pricing  considers  the  outpatient 


drug  purchases  of  DSHs  bought  through 
a  GPO  or  any  group  purchasing 
arrangement  ineligible  for  retroactive 
discounts. 

Comment:  Allow  covered  entities  to 
request  an  extension  of  the  deadline  for 
retroactive  discounts  for  good  cause 
(e.g..  offsite  DSH  clinics  whose 
eligibihty  has  not  yet  been  determined). 

Response:  We  have  amended  part  3  of 
the  notice  to  permit  a  DSH  outpatient 
clinic  which  was  not  participating  in  a 
GPO  or  any  group  purchasing 
arrangement  during  the  period  for 
which  it  is  requesting  retroactive 
discounts  to  preserve  its  right  by 
sending  manufacturers  a  letter 
requesting  such  refunds  and  providing 
adequate  documentation  of  purchases. 

Comment:  Extend  the  deadline  for 
those  manufacturers  which  have  refused 
to  give  PHS  pricing  to  the  date  on  which 
the  manufacturer  begins  discounting  its 
covered  outpatient  drugs  in  accordance 
with  the  law. 

Response:  No  change.  At  every 
opportunity,  the  Office  of  Drug  Pricing 
has  communicated  its  willingness  to 
assist  entities  with  problems  of 
accessing  PHS  pricing.  It  has  responded 
to  all  entity  complaints  dealing  with 
manufacturer  noncompliance.  We 
believe  that  one  year  is  a  reasonable 
time  in  which  to  have  resolved  any 
difficulty  with  pricing  access. 

Comment:  Require  manufacturers  to 
respond  within  30  days  to  requests  for 
retroactive  discounts,  even  if  the 
response  is  just  a  request  for  additional 
information,  or  face  possible 
termination  from  the  Medicaid  program. 

Response:  No  change.  Because  this 
issue  deals  with  manufacturer 
guidelines,  it  is  beyond  the  scope  of  this 
notice.  However,  should  a  covered 
entity  have  difficulty  obtaining 
retroactive  discounts,  we  encourage  the 
entity  to  contact  the  Office  of  Drug 
Pricing  for  assistance. 

Comment:  Establish  that  a  DSH, 
which  did  not  submit  its  Medicaid 
provider  number  for  the  period  for 
which  it  is  requesting  retroactive 
discounts,  would  be  ineligible  for  the 
refund. 

Response:  No  change.  A  DSH  which 
did  not  submit  its  Medicaid  provider 
number  may  still  be  eligible  for 
retroactive  discounts  if  it  (1)  did  not  bill 
Medicaid  for  the  drugs.  (2)  billed  for 
covered  outpatient  drugs  using  an  all- 
inclusive  rate,  or  (3)  has  adequate 
documentation  proving  that  drugs  for 
which  retroactive  discounts  are  being 
requested  did  not  generate  Medicaid 
rebates. 
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Drug  Diversion 

Comment:  Develop  and  publish  a 
mechanism  whereby  manufactiirers  can 
report  to  the  Office  of  Drug  Pricing 
wbtin  they  suspect  an  entity  of 
diversion. 

Besponse:  No  change.  The  Office  of 
Dnig  Pricing  has  cuirently  developed  a 
proposed  dispute  resolution  process 
whiich  will  be  published  in  the  Federal 
Register  with  a  public  comment  period. 

Comment:  Require  PHS  preclearance 
of  all  safeguard  systems  developed  by 
entities  to  deter  diversion  and  require 
this  information  to  be  supplied  to  the 
manufacturers  upon  request. 

Response:  No  change.  Guidelines 
concerning  separate  purchasing 
acdounts  and  dispensing  records  are 
quite  specific,  and  procedures  in  these 
areas  need  no  prior  approval.  If  a 
manufacturer  believes  that  a  covered 
entity  is  involved  in  drug  diversion,  it 
has  the  statutory  authority  to  audit  the 
entity  records  that  directly  relate  to 
drugs  of  that  manufacturer  purchased  at 
PHS  pricing.  Proposed  audit  guidelines 
have  been  developed  and  will  be 
published  in  the  Federal  Register  with 
a  public  comment  period. 

Comment:  Issue  criteria  for  measuring 
the  adequacy  of  the  safeguards. 

Response:  No  change.  If  a 
manufacturer  believes  that  a  covered 
entity  has  established  inadequate 
safeguards  and  is  involved  in  drug 
diversion,  then  the  manufacturer  can 
either  audit  the  entity  or  file  a 
complaint  with  the  Office  of  Drug 
Pricing. 

Comment:  Develop  a  broad  definition 
of  "patient"  to  include  all  necessary' 
services  provided  to  individuals  served 
by  the  covered  entities. 

Response:  No  change.  The  notice  does 
not  address  the  definition  of  patient. 
The  Office  of  Drug  Prici.ig  is  in  the 
process  of  developing  a  definition  of 
patient,  which  will  be  published  in  the 
Federal  Register.  Public  comment  will 
be  invited,  and  this  comment  will  be 
considered  at  that  time. 

Comment:  Do  not  require  separate 
inventories,  as  this  would  place  a 
hardship  on  most  hospitals. 

Response:  No  change.  There  is  no 
requirement  for  separate  inventories. 

Comment:  Do  not  f)ermit  entities  to 
develop  alternate  tracking  systems  or 
develop  criteria  for  these  systems  by 
March  1.  1994. 

Response:  No  change.  It  is  essential 
that  the  Office  of  Drug  pricing  maintain 
some  flexibihty  during  this  period  of 
implementation.  Because  these  alternate 
tracking  systems  require  prior  approval 
from  the  Office  of  Drug  pricing  before 
they  can  be  implemented,  sufficient 


control  is  maintained.  The  Office  will 
develop  criteria  at  a  later  date  and 
welcomes  all  suggestions. 

Audit  Requirements 

Comment:  Specify  the  statutory  basis 
for  the  Secretary  to  authorize 
manufacturer  audit  guidelines. 

Response:  We  have  amended  part  5  of 
the  notice  to  include  a  reference  to 
section  340B(a)(5)(C)  of  the  PHS  Act, 
which  gives  the  Secretary  the  authority 
to  establish  procedures  relating  to  the 
number,  duration,  and  scope  of 
manufacturer  audits. 

Comment:  Move  quickly  to  develop 
procedures  to  allow  manufacturers  to 
audit  records  of  entities'  purchases  of 
covered  outpatient  drugs  and  of 
Medicaid  claims  for  reimbursement  for 
such  drugs. 

Response:  No  change.  The  Office  of 
Drug  Pricing  is  developing  proposed 
audit  guidelines  which  will  be 
published  in  the  Federal  Register  with 
public  comment  invited.  All  comments 
regarding  suggested  audit  procedures, 
currently  received,  will  be  considered  at 
that  time. 

Entity  Participation 

Comment:  An  entity  should  be 
viewed  as  not  participating  in  the 
program  (and  therefore  as  ineligible  to 
receive  its  discounts)  if  it  has  not  given 
its  Medicaid  provider  number  of  the 
Office  of  Drug  Pricing. 

Comment:  We  have  amended  part  2  of 
the  notice  to  require  entities  to  provide 
one  of  the  following:  (1)  A  pharmacy 
Medicaid  number  (the  number  which 
the  entity  uses  to  bill  Medicaid  for 
medications),  or  (2)  their  all-inclusive 
Medicaid  number  (e.q..  "FQ"  number), 
or  (3)  notification  that  it  does  not  bill 
Medicaid  for  all  outpatient  drugs.  These 
numbers  will  be  posted  on  the 
electronic  bulletin  board  (Electronic 
Data  Retrieval  System  or  EDRS). 
maintained  by  the  Office  of  Drug 
Pricing,  to  indicate  which  covered 
entities  have  elected  to  participate  in 
the  program.  For  access  to  the  EDRS  call 
(301) 549-4992. 

Comment:  All  covered  entities  should 
be  required  to  notify  manufacturers  30 
days  before  they  wish  to  access  PHS 
pricing. 

Response:  We  have  amended  part  6  of 
the  notice  to  provide  that  entities  will 
be  added  to  or  deleted  from  the 
eligibihty  list  on  a  quarterly  basis  only. 
The  Office  of  Drug  Pricing  will  update 
the  list  2  weeks  before  each  calendar 
quarter,  giving  lead  time  for  pricing 
changes  and  appropriate 
communications  with  wholesalers. 
GPOs,  and  purchasing  agents. 


Group  Purchasing  Arrangements 

Comment:  Allow  eligible  DSHs  to 
continue  GPO  participation  for 
manufacturers  who  are  not  offering  PHS 
pricing  and  prohibit  GPO  participation 
with  respect  to  all  complying 
manufacturers. 

Response:  No  change.  Generally,  we 
have  found  that  entities  are  receiving 
PHS  pricing.  The  Office  of  Drug  Pricing 
has.  at  every  opportunity, 
communicated  its  willingness  to  assist 
entities  when  there  are  problems  with 
accessing  PHS  pricing.  The  Office  has 
investigated  all  complaints  of 
manufacturer  noncompliance 
immediately  and  was  and  is  willing  to 
take  appropriate  enforcement  action  if 
necessary.  This  is  the  proper  course  for 
dealing  with  any  manufacturer  non- 
compliance, rather  than  attempting  to 
compensate  for  continued  non- 
compliance by  disregarding  the 
statutory-  GPO  provisions. 

Purchasing  Agents 

Comment:  Distinguish  clearly 
between  a  purchasing  agent  and  a  GPO 
for  purposes  of  the  DSH/GPO 
prohibition,  only. 

Response:  We  have  amended  part  8  of 
the  notice  to  distinguish  a  purchasing 
agent  from  a  group  purchasing 
arrangement  for  purposes  of  the  DSH/ 
GPO  prohibition.  A  purchasing  agent 
would  not  be  considered  operating  as  a 
group  purchasing  arrangement  if  the 
following  conditions  are  met:  (1)  the 
purchasing  agent  is  not  associated  with 
a  group  purchasing  organization;  (2)  no 
collective  bargaining  by  a  group  of 
hospitals  occurs;  (3)  the  negotiations  of 
PHS  pricing  are  separate  activities  for 
each  individual  DSH;  (4)  a  separate 
agreement  with  each  DSH  is  executed; 
(5)  as  part  of  the  agreement,  there  will 
be  no  sharing  or  pricing  information; 
and  (6)  all  final  decisions  concerning 
product  and  price  acceptance  will  be 
made  by  each  individual  DSH. 

Comment:  Do  not  require 
manufacturers  to  sell  directly  to  a 
purchasing  agent,  a  GPO,  or  a  contract 
pharmacy,  but  solely  to  covered  entities 
and  their  wholesalers. 

Response:  No  change.  It  is  a 
customary  business  practice  for 
manufacturers  to  sell  to  intermediaries 
as  well  as  directly  to  the  entity.  Entities 
often  use  purchasing  agents  or  contract 
pharmacies,  or  participate  in  GPOs.  By 
placing  such  limitations  on  sales 
transactions,  manufacturers  could  be 
discouraging  entities  from  participwting 
in  the  program. 

Manufacturers  may  not  single  out 
covered  entities  from  their  other 
customers  for  restrictive  conditions  that 
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would  undermine  the  statutory 
objective. 

Manufacturer  Contracts  Which  Require 
Entity  Compliance 

Comment:  Permit  a  manufacturer  to 
require  the  covered  entities  to  sign  a 
contract  containing  only  the 
manufacturer's  normal  business  policies 
(e.g.,  routine  information  necessary  to 
set  up  and  maintain  an  account)  if  this 
is  a  usual  business  practice  of  the 
manufacturers. 

Response:  We  have  amended  part  11 
of  the  notice  to  state  that  this 
prohibition  against  a  contract  between  a 
manufacturer  and  a  covered  entity 
regarding  entity  compliance  with 
section  340B  provisions  or  the  Office  of 
Drug  Pricing  program  guidelines  does 
not  encompass  entity/manufacturer 
contracts  that  contain  provisions 
relating  to  normal  business  activities, 
requests  for  standard  information,  or 
other  appropriate  contract  provisions. 

Comment:  Declare  null  and  void 
provisions  in  manufacturer  contracts 
signed  by  entities  pursuant  to  section 
340B  which  deal  with  assurances  of 
entity  compliance  with  section  340B. 

Response:  No  change.  While  the 
Office  of  Drug  Pricing  has  no  legal 
authority  to  declare  null  and  void 
provisions  of  contracts  between  covered 
entities  and  manufacturers,  it  is  our 
position  that  manufacturers  may  not 
enforce  such  provisions. 

General 

Comment:  Post  Medicaid  provider 
numbers  of  all  eligible  DSH  outpatient 
clinics  on  the  electronic  bulletin  board. 

Response:  No  change.  The  Office  of 
Drug  Pricing  has  developed  proposed 
criteria  to  determine  the  eligibility  of 
DSH  outpatient  clinics.  These  criteria 
will  be  published  in  the  Federal 
Register,  and  the  public  will  be  invited 
to  comment. 

Comment:  Might  certain  activity 
generate  a  new  Medicaid  Best  Price? 

Response:  No  change.  Because  the 
Health  Care  Financing  Administration 
(HCFA)  Medicaid  Rebate  Program  deals 
with  Best  Price  calculations,  the  Office 
of  the  Drug  Pricing  will  refer  all  Best 
Price  questions  to  the  agency.  For 
further  information  in  this  regard, 
please  call  Al  Beachley.  Branch  Chief, 
Medicaid  Drug  Rebate  Operations 
Branch.  HCFA,  at  (410)  966-3225. 

Comment:  Establish  a  procedure 
whereby  manufacturers  will  be  able  to 
determine  which  purchasing  groups  are 
eligible  to  purchase  on  behalf  of  covered 
entities  and  receive  the  PHS  pricing. 

Response:  We  have  amended  part  7  of 
the  notice  to  require  any  group  which 
purchases  covered  outpatient  drugs  at 


OHS  pricing  on  behalf  of  an  efigible 
covered  entity  to  have  written  authority 
from  the  entity  to  purchase  its  covered 
outpatient  drugs.  The  purchasing  group 
must  provide  documentation  of  this 
purchase  authority  to  the  manufacturer 
upon  request.  This  rule  does  not 
supersede  the  statutory  limitations 
regarding  DSH  participation  in  GPOs  or 
group  purchasing  arrangements. 

Comment:  Estaolish  a  prime  vendor 
program  designating  certain  wholesalers 
to  service  PHS  covered  entities  similar 
to  programs  established  with  the 
Department  of  Veterans  Affairs  (VA). 
Department  of  Defense  (DOD).  and  the 
Bureau  of  Prisons  (BOP). 

Response:  No  change.  The  Office  of 
Drug  Pricing  is  in  the  early  stages  of 
developing  a  pilot  prime  venter  program 
and  has  considered,  among  others,  the 
various  programs  of  VA,  DOD,  and  BOP. 

(C)  Revised  Entity  Guidelines 

Set  forth  below  are  the  final  entity 
guidelines,  revised  based  on  the 
analysis  of  the  comm.ents  described 
above. 

(1)  Confidential  Drug  Pricing 
Information 

"Confidential  drug  pricing 
information"  includes  both  "best  price" 
and  "average  manufacturer  price."  The 
quoted  price  and  the  actual  price  given 
by  the  manufacturer  to  the  covered 
entity  are  not  confidential. 

(2)  Duplicate  Discount/Rebate  Potential 

First,  a  covered  entity  billing  on  a  cost 
basis  for  drug  purchases  must  provide 
the  Office  of  Drug  Pricing  with  a 
pharmacy  Medicaid  number  (the 
number  which  the  entity  uses  to  bill 
Medicaid  for  medications).  Second,  a 
covered  entity  using  an  all-inclusive 
rate  (either  per  encounter  or  visit)  must 
submit  its  all-inclusive  Medicaid 
number  (e.g..  "FQ"  number).  Third,  if  a 
covered  entity  does  not  bill  Medicaid 
for  outpatient  drugs,  then  the  entity 
must  notify  the  Office  of  this  decision. 
Fourth,  a  large  facility  which  houses 
many  different  clinics,  only  several  of 
which  are  eligible,  must  obtain  a 
separate  Medicaid  provider  number  for 
the  eligible  clinics.  For  those  States 
which  cannot  generate  additional 
Medicaid  provider  nimibers  for  entities, 
covered  entities  must  discuss  an 
alternative  arrangement  with  the  States 
to  accomplish  this  objective. 

This  information  will  be  posted  on 
the  Electronic  Data  Retrieval  System 
(EDRS),  maintained  by  the  Office  of 
Drug  Pricing,  to  indicate  which  covered 
entities  have  elected  to  participate  in 
the  program.  For  access  to  the  EDRS  call 
(301)594-4992. 


If  a  drug  is  purchased  by  or  on  behalf 
of  a  Medicaid  beneficiary,  the  amount 
billed  may  not  exceed  the  entity's  actual 
acquisition  cost  for  the  drug,  as  charged 
by  the  manufacturer  at  a  price 
consistent  with  the  Veterans  Health 
Care  Act  of  1992.  plus  a  reasonable 
dispensing  fee  established  by  the  State 
Medicaid  agency. 

(3)  Eligibility  for  Retroactive  Discounts 

Until  30  days  after  publication  of  this 
notice,  eligible  covered  entities 
included  on  the  initial  eligibility  list 
may  request  retroactive  discounts 
(discounts,  rebates,  or  account  credit) 
for  covered  outpatient  drugs  purchased 
retroactive  to  December  1,  1992.  Entities 
added  to  the  eUgibility  list  at  a  later  date 
may  only  request  discounts  retroactive 
to  the  date  of  their  inclusion  on  the  list. 
Of  the  entities  listed  on  the  eligibility 
list,  only  the  following  may  request 
these  discounts:  The  covered  entity 
that — (1)  has  billed  for  covered 
outpatient  drugs  using  an  all-inclusive 
rate  (either  per  visit  or  per  encounter), 
or  (2)  has  not  billed  Medicaid  for 
covered  outpatient  drugs  since 
December  1.  1992.  (or  since  its  inclusion 
on  the  eligibility  list),  or  (3)  has 
submitted  its  Medicaid  provider  number 
and  is  requesting  refunds  for  subsequent 
periods,  or  (4)  has  adequate 
documentation  proving  that  drugs  for 
which  a  retroactive  discount  is  being 
requested  have  not  generated  Medicaid 
rebates. 

A  DSH  is  not  eligible  for  retroactive 
discounts  for  covered  outpatient  drugs 
purchased  through  a  group  purchasing 
organization  (GPO)  or  any  group 
purchasing  arrangement.  Any  DSH 
outpatient  clinic  which  is  or  will  be 
eligible  for  retroactive  discounts  may 
preserve  its  rights  by  sending 
manufacturers  a  letter  requesting  such 
refunds  and  providing  adequate 
documentation  of  purchases. 

(4)  Entity  Guidelines  Regarding  Drug 
Diversion 

Covered  entities  are  required  not  to 
resell  or  otherwise  transfer  outpatient 
drugs  purchased  at  the  statutory 
discount  to  an  individual  who  is  not  a 
patient  of  the  entity.  There  are  several 
common  situations  in  which  this  might 
occur.  First,  if  individuals  other  than 
patients  of  the  covered  entity  obtain 
covered  outpatient  drugs  from  its 
pharmaceutical  dispensing  facility,  the 
entity  must  develop  and  institute 
adequate  safeguards  to  prevent  the 
transfer  of  discounted  outpatient  drugs 
to  individuals  who  are  not  eligible  for 
the  discount  (e.g.,  separate  purchasing 
accounts  and  dispensing  records). 
Second,  a  larger  institution  which 
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contains  an  eligible  entity  within  its 
structure  is  required  to  establish 
separate  purchasing  accounts  and 
maintain  separate  dispensing  records  for 
the  eligible  entity.  Third,  the  covered 
entity  itself  may  not  use  the  covered 
outpatient  drug  in  excluded  services 
(e.g..  inpatient  services).  If  an  entity 
offers  ser\'ices  excluded  from  the  drug 
discount  program,  the  entity  must 
develop  a  separate  method  for 
purchasing  and  dispensing  drugs  for 
e)<cluded  services. 

The  covered  entity  may.  at  its  option, 
develop  an  alternative  system,  short  of 
tricking  each  discounted  drug  through 
tha  purchasing  and  dispensing  process, 
by  which  it  can  prove  compliance.  If  an 
al :  smate  system  of  tracking  is  proposed 
to  )e  used,  this  system  must  be 
approved  by  the  Drug  Pricing  Program. 
T^e  Office  v^ill  develop  criteria  for 
al;tmative  systems  at  a  later  date  and 
w  jjlcomes  all  suggestions. 

(5)\Audit  Requirement 

All  entities  receiving  statuIor>'  prices 
ar2f  required  to  maintain  records  of 
purchases  of  covered  outpatient  drugs 
and  of  any  claims  for  reimbursement 
submitted  for  such  drugs  under  title  XIX 
of  the  Social  Security  Act.  The  entity 
mList  permit  HHS  and  the  manufacturer 
to  audit  any  record  of  a  covered  drug 
purchase  that  was  subject  to  the 
discount,  as  provided  bv  section 
340B(a)(5)(C)  of  the  PHS  Act. 
Manufacturer  audits  will  be  conducted 
iri  accordance  with  procedures 
developed  by  the  Secretary  of  HHS.  The 
Office  of  Drug  Pricing  is  developing 
proposed  audit  guidelines  which  will  be 
published  in  the  Federal  Register  with 
pijblic  comment  invited.  The  notice  will 
address  only  audits  related  to  purchases 
as  a  covered  entity;  it  does  not  address 
other  audit  requirements  related  to 
participation  in  State  Medicaid 
programs  or  receipt  of  Federal  funding. 

I&J  Entity  Participation 

Covered  entity  participation  in  the 
section  340B  drug  discount  program  is 
voluntary.  Once  an  entity  has  elected  to 
participate  in  the  program,  it  must  wait 
to  enter  or  withdraw  from  the  program 
until  the  next  official  updati  ig  of  the 
eligible  entity  list.  The  Office  of  Drug 
Pricing  will  update  this  list  two  weeks 
before  each  calendar  quarter.  The  entity 
must  comply  with  all  program 
guidelines  until  the  date  it  is  removed 
from  the  eligibility  list. 

(7)  Group  Purchasing 

A  DSH  may  participate  in  a  group 
purchasing  arrangement  for  inpatient 
drug  use  without  affecting  its  eligibility 
to  purchase  section  340B  discounted 


drugs.  If  a  DSH  participates  in  a  GPO  or 
other  group  purchasing  arrangement  for 
covered  outpatient  drugs,  the  DSH  will 
no  longer  be  an  eligible  covered  entity 
and  cannot  purchase  covered  outpatient 
drugs  at  the  section  340B  discount 
prices. 

States,  or  other  groups,  which 
purchase  drugs  for  covered  entities 
(other  than  disproportionate  share 
hospitals)  are  not  included  on  the  fist  of 
covered  entities;  however,  they  are 
eligible  to  purchase  at  the  section  340B 
discount  if  the  following  requirements 
are  met:  (1)  the  group  purchasing 
arrangement  must  be  comprised  of  only 
covered  entities,  (2)  if  group  purchasing 
arrangements  contain  entities  which  are 
not  ehgible  for  the  discount,  separate 
purchasing  accounts  and  dispensing/ 
distnbution  must  be  maintained,  and  (3) 
the  purchasing  group  has  written 
authority  from  the  covered  entity  to 
purchase  covered  outpatient  drugs  on 
its  behalf. 

(3)  Purchasing  Agents 

A  covered  entity  is  permitted  to  use 
a  purchasing  agent  without  forfeiting  its 
right  to  the  section  340B  drug  discounts. 
If  a  purchasing  agent  is  used,  the 
arrangement  must  be  in  writing  and  the 
terms  of  the  agent's  relationship  with 
the  entity  must  be  clearly  defined.  The 
entity  and  the  agent  s.'iould  decide 
whether  the  agent  si.mply  negotiates  the 
drug  purchasing  contracts  on  behalf  of 
the  entity  or  actually  receives  drug 
shipments  for  distribution  to  the  entity. 
If  the  latter,  the  transfer  of  purchased 
pharmaceuticals  from  an  agent  to  the 
entity  would  not  be  viewed  as  dnig 
diversion. 

For  purposes  of  the  DSH/GPO 
prohibition  only,  a  purchasing  agent 
may  be  distinguished  from  and  would 
not  be  considered  operating  as  a  GPO  or 
other  group  purchasing  arrangement  if 
the  following  conditions  are  met:  (1)  the 
purchasing  agent  is  not  associated  with 
a  GPO  or  other  purchasing  arrangement; 
(2)  no  collective  bargaining  by  a  group 
of  hospitals  occurs;  (3)  the  negotiations 
for  PHS  pricing  are  separate  activities 
for  each  individual  DSH;  (4)  a  separate 
agreement  with  each  DSH  is  executed; 
(5)  as  part  of  the  agreement,  there  will 
be  no  sharing  of  pricing  information; 
and  (6)  all  final  decisions  concerning 
product  and  price  acceptance  will  be 
made  by  each  individual  DSH. 

19]  Definition  of  Covered  Outpatient 
Drug 

Section  1927(k)(2)  of  the  Social 
Security  Act  defines  "covered 
outpatient  drug"  to  include  most  drugs 
and  biologicals  which  may  be  dispensed 
only  by  prescription  and  which  require 


approval  by  the  Food  and  Drug 
Administration  or  a  license  under 
section  351  of  the  PHS  Act.  Section 
1927(k)(3)  hmits  the  definition  of 
"covered  outpatient  drug"  to  exclude 
certain  settings  (e.g.,  such  services  as 
emergency  room,  hospice,  dental, 
physician,  nursing  facilities,  x-ray,  lab, 
and  renal  dialysis)  in  some  instances.  In 
these  settings,  if  a  covered  drug  is 
included  in  the  per  diem  rate  (i.e.. 
bundled  uath  other  payments  in  an  all- 
inclusive,  per  visit,  or  an  encounter 
rate),  it  will  not  be  included  in  the 
section  340B  discount  program. 
However,  if  a  covered  drug  is  billed  and 
paid  for  instead  as  a  separate  fine  item 
as  an  outpatient  drug  in  a  cost  basis 
billing  system,  this  drug  will  be 
included  in  the  program. 

(10)  Dealing  Direct  or  Through  a 
Wholesaler 

If  a  manufacturer  has  customarily 
dealt  directly  with  a  particular  covered 
entity,  then  requiring  the  manufacturer 
to  continue  this  form  of  purchasing  with 
the  covered  entity  is  reasonable.  When 
dealing  directly  with  a  covered  entity, 
manufacturers  must  offer  covered 
outpatient  drugs  at  or  below  the  section 
340B  discount  prices.  If  a  manufacturer 
customarily  uses  a  wholesaler  as  a 
means  of  distribution,  then  requiring  the 
manufacturer  to  continue  this  form  of 
purchasing  with  covered  entities  is  also 
reasonable.  If  the  manufacturer's  drugs 
are  available  to  covered  entities  through 
wholesalers,  the  discount  must  be  made 
available  through  that  avenue. 
Manufacturers  may  not  single  out 
covered  entities  from  their  other 
customers  for  restrictive  conditions  thai 
would  undennine  the  statutory 
objective.  Manufacturers  must  not  place 
limitations  on  the  transactions  (e.g., 
minimum  purchase  amounts)  which 
would  have  the  effect  of  discouraging 
entities  from  participating  in  the 
discount  program. 

(1 1)  Manufacturer's  Contracts  Bequihng 
Entity  Compliance 

A  manufacturer  may  not  condition  the 
offer  of  statutory  discounts  upon  an 
entity's  assurance  of  compliance  with 
section  340B  provisions.  Covered  entity 
assurances  regarding  the  following 
activities  may  not  be  required;  (1) 
ehgibility  to  participate  in  the  program: 
(2)  utilization  of  covered  outpatient 
drugs  only  in  authorized  services;  (3) 
maintaining  the  confidentiality  of  the 
drug  pricing  information;  (4)  permitting 
the  manufacturers  to  audit  purchase, 
inventory,  and  related  records  pridr  to 
the  publication  of  approved  PHS 
guidelines;  and  (5)  submitting 
information  related  to  drug  acquisition. 
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purchase,  and  inventory  systems. 
Entities  are  not  required  to  sign 
agreements  assuring  manufacturers  of 
their  compliance  with  section  340B 
provisions.  (If  a  manufacturer  asks  a 
covered  entity  whether  the  entity  is  in 
fact  participating  in  the  section  340B 
discount  program,  the  entity  must 
supply  the  manufacturer  with  this 
information).  This  prohibition  does  not 
include  provisions  that  address 
customary  business  practice,  request 
standard  information,  or  include  other 
appropriate  contract  provisions. 

Dated;  May  9.  1994. 
lohn  H.  Kelso, 

Acting  Administrator,  Health  Resources  and 
Services  Administration. 
[FR  Doc.  94-11643  Filed  5-12-94;  8:45  ami 
BiLUNG  cooe  4ieO-1S-P-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

pocket  No.  N-94-1917;  FR-3350-N-83] 

Federal  Property  Suitable  as  Facilities 
To  Assist  ttie  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  This  notice  identifies 
unutilized,  imderutilized,  excess,  ajid 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  Barbara  Richards,  room  7262, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708^300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
iriutilized  and  underutilized  buildings 
aiid  real  property  controlled  by  such 
ugi;ncies  or  by  GSA  regarding  its 


inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
1^,  1988  Court  Order  in  Notional 
Coalition  for  the  Homeless  v.  Veterans 
Administration.  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville.  MD  20857; 
(301)  443-2265.  (This  is  not  a  tolj-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  WTitten  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  defer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24,  1991). 

For  properties  listed  as  suitablo/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable.. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  eeency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homelcis,  and  tlie 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 


determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Barbara  Rii  hards  at 
the  address  listed  at  the  beginning  of 
this  Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  and  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S. Navy:  John  J. 
Kane,  Deputy  Division  Director,  Dept.  of 
Navy,  Real  Estate  Operations,  Naval 
Facilities  Engineering  Command,  200 
Stovall  Street,  Alexandria,  V'A  22332- 
2300:  (703)  325-0474;  GSA:  Leslie 
Carrington,  Federal  Property  Resources 
Services.  GSA,  18th  and  F  Streets  NW., 
Washington,  DC  20405;  (202)  208-0619; 
U.S.  Air  Force:  Bob  Menke,  Arca-Ml, 
Boiling  AFB,  172  Luke  Avenue,  suite 
104.  Washington.  DC  20332-5113;  (202) 
767-6235;  Dept.  of  Transportation: 
Ronald  D.  Keefer,  Director, 
Administrative  Services  &  Property 
Management,  DOT,  400  Seventh  St. 
SW.,  room  10319,  Washington,  DC 
20590;  (202)  366-4246;  Corps  of 
Engineers:  Pete  Digel,  Headquarters, 
Army  Corps  of  Engineers,  Attn:  CERE- 
MC,  room  4224,  20  Massachusetts  Ave. 
NW.,  Washington,  EX:  20314-1000; 
(202)  272-1753;  Dept.  of  Interior:  Lola 
D.  Knight,  Property  Management 
Specialist.  Dept  of  Interior,  1849  C  St. 
NW..  Mail  stop  5512-MIB,  Washington, 
DC  20240;  (202)  208-4080;  (These  are 
not  toll-free  numbers). 

Dated:  May  6,  1994. 
Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplus  Property 
Program  Federal  Register  Report  for  05/ 
13/94 

Suitable/Available  Properties 

BUILDINGS  (by  State) 

Arkansas 

Murray  Overlook  &  Info.  Center 

McClellan-Kerr  Arkansas  River 

Navigation  Project 

Little  Rock  Co;  Pulaski  AR  72203- 

Landholding  Agency:  GS.^ 

Property  Number:  549410007 

Status:  Excess 

Comment:  1003  sq.  ft.;  1  story  with  basement: 
bldg.  on  4.80  acres  includes  paved  parlting: 
concrete;  needs  rehab.;  most  recent  use — 
info,  center/observation  area 

CS.A  Number  7-D-AR-548 
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Qdlifornia 

Bldg.  31447 

Naval  Air  Weapons  Station 

dhina  Lal;e  Co:  Kern  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number:  779420007 

Status:  Excess 

Qomment:  670  sq.  ft.  trailer,  limited  utilities, 
1  story,  off-site  use  only,  most  recent  use — 
electronics/communications  systems  lab. 

iiabo 

Hilton  Dorm"C" 

Marsing  )obCrop 

NJlDrsingCo:  Owyhee  ID  83630- 

landholding  Agency:  Interior 

Frloperty  Number:  619410006 

Status:  Unutilized 

Cdmment:  13,658  sq.  ft.;  2  story  brirk  frame: 

most  recent  use — resid^'nce,  off-sile 

removal  only. 

1  ■(  xas 

F  qrtion  of  Fort  Wolters 
M\V  corner  of  Leavenworth  &  Lee  Road 
Mineral  Wells  Co:  Parker  &  Palo  P  TX  76067- 
l  qndholding  Agency:  GSA 
Hnoperty  Number:  549410006 
Status:  Excess 

(Jomment:  2  story,  wood  fra.Tie/painted 
galvanized  sheet  siding  bldg.  on  2.18  acres; 
needs  rehab.;  presence  of  friable  asbestos 

i  in  pipe  insulation;  most  recent  usl> — 

I  gvmnasium 
OSA  Number:  7-GR-TX-548BB 

LAND  (by  State) 

jiacx  No.  APO-SRP-RB-5 

S5esa  Co:  Maricopa  AZ  85213- 

IfOcation:  2000'  south  of  Thomas  Road  at  Val 

I  Vista  Drive 

Landholding  Agency:  Interior 
Hnoperty  Number:  619410005 
S'Btus:  I'nutilized 
Comment:  0.57  aero;  20  foot  strip  of  I.iiui 

'  whi<.h  is  1.026  ft.  long 

( 'qlifornia 

I  Ijder  Creek  Weather  Station  Co:  Tehama  CA 

location:  Sec.  21,  Twp.  24N,  R.mge  7W 

I  andholding  Agency:  Interior 

F  roperty  .Number:  619410003 

5  catus:  Unutilized 

C^omment:  0.54  acres:  no  known  poienliai 

utilities;  most  recent  use — weather  station 

site 
I  -1-1  Reservoir 

lla  Quinta  Co:  Riverside  CA  92253- 
Loration:  Borders  Adams  .St..  'm  mile  north 

of  Calle  Tampico 
I  andholding  Agency:  Interior 
Property  Number;  619410004 
Status:  Excess 
Comment:  L69  acres;  concrete  reservoir; 

most  recent  use — water  retention 

Huitable/Unavailable  Propertios 

lAND  (by  State) 

Washington 

Former  Stadium  Homes  site 
1701  28th  .^venue.  South 
Seattle  Co:  King  WA  98144- 
Landholding  Agency:  GS.'X 
F'roperty  Number:  549410005 


Status:  Excess 

Comment:  1.46  acres;  most  recent  use — 

highway  equipment  storage;  potential  for 

city  utility  services;  land  slopes 
GSA  Number:  lO-H-VVASH-543 

Unsuitable  Properties 
BUILDINGS  (by  State) 

ArA:an.sos 

Bldg.  301/M.  Coleman  Residence 

114  Earhart 

Hot  Springs  Co:  Garland  .\R  71901- 

Landholding  .\gency:  Interior 

F^operty  Number:  61942004 

Status:  Surplus 

Reason:  Extensive  deterioration 

Bldg.  302/C.  Ridgeway  Residence 

137  Stonebridge 

Hot  Springs  Co:  Garland  .\R  71301-   " 

Landholding  Agency:  Interior 

Property  Number:  619420005 

Status:  Surplus 

Reason:  Extensive  deterioration 

Bldg.  303/D.  Stevens  Residence 

110  Earhart 

Hot  Springs  Co:  Garland  AR  71901- 

Landholding  Agency:  Interior 

Property  .Number:  619420006 

Status:  Surplus 

Reason:  Extensive  deterioration 

Indiana 

Arnold's  Creek  Access  Site  "H 
Markland  Locks  and  Dam 
Rising  Sun  Co:  Ohio  IN  47040- 
Landholding  Agency:  COE 
Property  Number:  319420001 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Morth  Carolina 

Bldg.  255,  Pope  Air  Force  Base 

Fayetteville  Co:  Cumberland  NC  28308-2003 

Landholding  Agency:  1H9420019 

Status:  Unutilized 

Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  370.  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC  28308- 

20003 
Landholding  As;enry:  Air  Force 
Property  Number:  189420020 
Status:  L'nutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  904.  Pope  Air  Force  Base 
Fayetteville  Cxd:  Cumberland  NC  28.308-2003 
Landholding  .Agency:  Air  Force 
Proi^erty  Number:  189420021 
Status:  Unutilized 
Reason:  Secured. Area.  Extensive 

deterioration 
Bldg.  910.  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC  28308-2003 
Landholding  Agenc  y:  Air  F'orce 
Property  Number:  189420022 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  912.  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC  28308-2003 
Lindholding  Agency:  .\[r  Force 
Property  Number:  189420023 
Status:  Unutilized 


Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  914.  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC  28308-2003 
Landholding  Agency:  Air  Force 
Property  Number:  189420024 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
USCG  Gentian  (WLB  290) 
Fort  Macon  State  Park 
Atlantic  Beach  Co:  Carteret  NC  27601- 
Landholding  Agency:  DOT 
Property  Number:  879420007 
Status;  Excess 
Reason:  Secured  Area 

iFR  Doc.  94-11630  Filed  S-12-94;  8.45  a:n) 

BILLINQ  COCE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  ttie  Draft  Environmental 
Assessment  and  Land  Protection  Plan 
Proposed  Establishment  of  Cossatot 
National  Wildlife  Refuge,  Sevier 
County,  Arkansas 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  availability  of  the  d.-afi 

environmental  assessment  and  land 

protection  plan  for  the  proposed 

establishment  of  Cossatot  National 

Wildlife  Refuge. 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service. 
Southeast  Region,  proposes  to  establish 
a  national  wildlife  refuge  in  the  vicinity 
of  S':'vior  County,  Arkansas.  The 
purpose  of  the  proposed  refuge  is  to 
protect  and  manage  up  to  30.000  acres 
of  bottomland  hardwoods  and  their 
associated  fish  and  wildlife  in 
southwestern  Arkansas.  A  Draft 
Environmental  Assessment  and  Land 
Protection  Plan  for  the  proposed  refuge 
has  bofn  developed  by  Ser\ice 
biologists  in  coordination  with  the  State 
of  Arkansas,  the  Sevier  County  judge, 
the  11..S.  Army  Corps  of  Engineers,  the 
Soil  Conservation  Service,  and  The 
Nature  Conservancy.  The  assessment 
considers  the  biological,  environmental, 
and  socioeconomic  effects  of 
establishing  the  refuge.  The  assessment 
also  evaluates  four  alternative  actions 
and  their  potential  impacts  on  the 
environment.  Written  comments  or 
recommendations  concerning  the 
proposal  are  welcomed  and  should  b«? 
sent  to  the  address  below. 
DATES:  Land  acquisition  planning  for 
the  project  is  currently  underway.  The 
draft  asse.ssment  and  land  protection 
plan  will  be  available  to  the  public  for 
review  and  comment  on  May  16,  199» 
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Written  comments  must  be  received  no 
later  than  June  17.  1994.  to  be 
considered. 

ADDRESSES:  Comments  and  requests  for 
copies  of  the  assessment  and  further 
information  should  be  addressed  to  Mr. 
Charles  R.  Danner.  Chief.  Branch  of 
Project  Development.  Office  of  Refuges 
and  Wildlife.  U.S.  Fish  and  Wildlife 
Service.  1875  Century  Boulevard. 
Atlanta.  Georgia  30345. 

SUPPLEMENTARY  INFORMATION:  The 
primary  objectives  of  the  proposed 
Cossdtot  National  Wildliie  Refuge  are  to 
(1)  preserve  wetland  and  bottomland 
hardwood  habitat  for  a  natural  diversity 
of  wildlife.  (2)  provide  habitat  for 
neotropical  migratory  birds,  (3)  pro',  ide 
wintering  habitat  for  migratory 
waterfowl.  (4)  provide  breeding  and 
nesting  habitat  for  wood  ducks,  nnd  (5) 
provide  opportunities  for  compatible 
public  outdoor  recreation,  such  as 
hunting,  fishing,  hiking,  birdwatching. 
and  environmental  education  and 
interpretation. 

"The  proposed  refuge  area  lies  in  the 
floodplain  between  the  Cossatot  and 
Little  Rivers  in  Sevier  County,  Arkansas. 
Pond  Creek  and  Little  Creek  meander 
through  the  area  and  several  scenic 
oxbow  lakes,  lined  with  cypress  trees, 
are  prominent.  Beavers  have  created 
numerous  small  ponds  and  flooded 
depressions.  The  habitat  is  primarily 
bottomland  hardwoods  with  scattered 
pines 

About  25.722  acres  or  85  percent  of 
the  proposed  rtifuge  area  is  owned  bv 
the  Weyerhaeuser  Corporation  and  has 
been  offered  for  sale  or  exchange  to  the 
Service.  Weyerhaeuser  has  extensive 
land  holdings  in  Arkansas  and 
Oklahoma  which  are  being  managed  for 
the  production  of  pine  timber.  The 
proposed  refuge  area  is  primarily  a  low 
bottomland  hardwood  site  that 
Weyerhaeuser  has  detennined  to  be 
surplus  to  its  future  management  needs. 
The  remaining  lands  (approximately 
4.300  acres)  within  the  proposed  refuge 
boundary  are  owned  by  about  30  private 
landowners. 

~    The  Service  proposes  to  acquire  these 
lands  through  fee  title  purchases  and/or 
land  exchanges.  Acquisition  of  these 
lands  would  be  pursued  under  the 
authority  of  the  Emergency  Wetland 
Resources  Act  of  1986.  unless  special 
let;islation  is  provided  to  facilitate  the 
possible  exchange  of  lands  between  the 
\Vnyerhaeuser  Corporation  and  the 
Inderal  government. 


Djted:  April  26,  1994. 
lames  W.  Pulliam,  Jr., 

Hrgiptinl  Director 

Harold  W.  Benson. 

Acting  Hfgiona}  Director. 

[VR  Doc.  94-11639  Filed  5-12-94:  8  45  am) 

BILLING  CODE  «310-SS~M 


Notice  of  Intent  (Notice)  To  Prepare  an 
Environmental  Impact  Statement  for 
Proposed  U.S.  Fish  and  Wildlife 
Service  Habitat  Protection  Activities  in 
Selected  Areas  Within  the  Western 
Portions  of  Washington,  Oregon,  and 
Northern  California 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Nolire  of  intent. 


SUMMARY:  This  Notice  advises  the  public 
the  U.S.  Fish  and  Wildlife  Service 
(.Sor\-ice)  intends  to  gather  information 
necessary  for  the  preparation  of  an 
Environmental  Impact  Statement  (EIS); 
"U.S.  Fish  and  Wildhfe  Service  Habitat 
Protection  in  Selected  Areas  of  the 
Middle-Upper  Pacific  Coast."  This 
Notice  is  being  furnished  pursuant  to 
Council  on  Environmental  Quality 
Regulations  for  Implementing  National 
Environmental  Policy  Act  (NEPA) 
Regulations  (40  CFR  1508. 022). 
WRITTEN  COMMENTS  INFORMATION: 
Interested  agencies,  organizations,  and 
individuals  are  encouraged  to  provide 
written  comments  to  the  Service  during 
the  scoping  period.  Written  comments 
should  \)e  received  within  45  days  after 
publication  of  this  Notice.  Address 
comments  to  the  EIS  Team  Leader  as 
shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Benvenuti,  EIS  Team  Leader, 
Planning  Branch,  Division  of  Reallv. 
U.S.  Fish  and  Wildlife  Service.  91 1     ~ 
Northeast  llth  Avenue.  Portland. 
Oregon  97232-4181,  (503)  231-2231. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  proposed  action  is  to 
identify  and  implement  a  strategy  for 
Service  habitat  protection  activities  in 
support  of  the  Pacific  Coa.st  Joint 
Venture  (Joint  Venture)  though  the  year 
2010. 

The  Joint  Venture  is  a  nonfederal 
coalition  of  private  groups  and 
government  agencies  that  strives  to 
coordinate  efforts  to  protect  and 
maintain  important  wetlands  and 
related  habitats  on  the  Pacific  Coast  of 
North  America,  from  northern  California 
to  northern  British  Columbia.  Its  efforts 
are  directed  toward  supporting  the 
waterfowl  management  goals  of  the 
North  American  Plan,  maintenance  of 
biological  diversity,  protection  of 


endangered  and  otherwise  sensitive 
wildlife,  and  maintenance  and 
enhancement  of  anadromous  fish  and 
other  native  fish  and  shellfish 
populations. 

The  Service  proposes  to  support  the 
goals  of  the  Joint  Venture  by  ensuring 
increased  habitnt  protection  at  selected 
target  areas  idcmtified  in  the  Pacific 
Coast  Joint  Venture  Strategic  Plan 
(Strategic  Plan).  Such  protection  could 
take  the  form  of  easements,  leases, 
cooperative  agreements,  or  fee  title 
purchases  from  willing  sellers. 

Loss  and  degradation  of  estuarine  and 
freshwater  and  wetland  habitats  have 
contributed  significantly  to  decline  in 
populations  of  many  of  the  region's 
wildlife  species.  In  some  areas, 
development  has  eliminated  thousands 
of  hectares  of  tidal  wetlands. 

This  EIS  will  explore  a  range  of 
alternative  methods  for  protecting 
wildlife  habitat  within  tlie  Joint 
Venture.  Some  of  tiie  possible 
alternatives  could  emphasize 
cooperative  efforts  in  which  most  lands 
remain  in  private  ownership,  other 
alternatives  may  recommend  fee  title 
land  acquisition  from  willing  sellers  and 
the  establishment  of  new  units  of  the 
National  Wildlife  Refuge  Syslem. 

The  alternatives  examined  in  the  EIS 
will  be  limited  to  the  habitat  protection 
activities  of  the  Service.  The  activities  of 
other  Joint  Venture  partners  will  not  be 
considered,  since  they  are  not  Federal 
actions  or  contain  Federal  actions  (such 
as  grants  or  permits)  that  cannot  bo 
controlled  or  adequately  foreseen  by  the 
Service. 

The  actions  under  consideration  are 
limited  to  those  areas  identified  in  the 
Strategic  Plan  and  do  not  consider 
possible  actions  beyond  the  year  2010. 

This  EIS  will  focus  on  the  methods  of 
habitat  protection.  The  scope  and  timing 
of  possible  future  site  specific 
operational  planning  efforts  cannot  be 
predicted  at  this  time  since  it  depends 
on  which  protection  methods  are  used, 
the  willingness  of  landowners  to 
participate,  and  the  availability  of 
funding. 

Significant  issut.-a  identified  for 
review  include:  natural  resource 
impacts,  recreation  and  public  u.se 
impacts,  agricultural  industry  impacts, 
forest  industrj'  impacts,  fishing  industrj' 
impacts,  and  other  socioeconomic 
impacts. 

The  Ser\'ice  urges  all  interested 
parties  to  provide  comments  regarding 
this  proposed  scope  for  the  EIS,  the 
alternatives  to  be  developed,  and  the 
potential  significant  environmental 
impacts  which  may  occur  from  the 
implementation  of  alternative  actions. 
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The  environmental  review  of  this 
f  I  Dject  will  be  conducted  in  accordance 
V  ^Ith  \l\e  requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
aiT-ended  (42  U.S.C.  et  seq.).  Council  for 
Environmental  Quality  Regulations  for 
Implementing  NEPA  (40  CFR  part  1500. 
ef  seq.),  and  other  appropriate  Federal 
regulations  and  Ser\ice  policies  for 
cpnipliance  writh  those  regulations. 

Dated:  May  6.  1994. 

D»in  Weathers, 

At^ing  Regional  Director.  U.S.  Fi'.v/i  and 
Wildlife  Senicc. 

|FR  Doc.  94-1 1G34  Filed  5-12-94:  8:45  am] 

CODE  4310-«5-M 


BUiNQ* 


Bureau  of  Land  Management 

[UT-942-04-4210-06;  UTU-036431.  UTU- 
3333,  UTU-*2513,  UTU-48777,  and  UTU- 
50C82] 

Termination  of  Recreation  and  Public 
Purpose  Classifications  Carbon  and 
Emery  Counties^  Utah 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 


SUMMAHY:  This  action  terminates 
Rfcffiation  and  Public  Purpose  (R&PP) 
C  ossifications  with  the  following  serial 
numbers,  UTU-n36431,  UTU-3333, 
UirU-42513.  UTLM8777,  and  UTU- 
50082.  The  lands  will  be  opened  to  the 
piiblic  land  laws  generally,  including 
thd  mining  and  mineral  leasing  laws 
except  as  noted  below. 
EPFECTIVE  DATE:  May  13.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ntark  Mackiewicz,  Price  River  Resource 
Area,  900  North  700  East.  Price,  Utah 
84501,  (801)  637^584.  or  Brad 
Croesbeck.  Moab  District  Office,  82  East 
Dogwood  Drive,  P.O.  Box  970,  Moab, 
Utah  84532,  (801)  259-6111. 
SUPPLEMENTARY  INFORMATION:  The 
Recreation  and  Public  Purpose 
classifications  on  the  following 
described  lands  are  hereby  terminated: 

[L'rU-038431) 

Sa  i  Lake  Meridian 

T.  14  S.,  R.  10  E., 
>^.  23.  NVV1ANEV4. 
Cbntaining  40.00  acres  in  Carbon  Counlv 

IUTU-33331 

Salt  Lake  Meridian 

T.  aSS.R.  9E., 

Sec.  35.  MVV4NWV4. 

Containing  40.00  acres  in  Carbon  County. 

ILntJ-425131 

Salt  Lake  Meridian 

T14S..R.  lOE, 
$«c.  14.  EViSEv,. 


Sec.  23.  NE'ANEV*.  S'/zSEv*. 

Containing  200.00  acres  in  Carbon  County. 

ILrnj-487771 

Salt  Lake  Meridian.  Utah 

T.  22S..R.  6E., 

Sec.  4,  lot  8.  excluding  parcels  1-B  and  1- 
C. 

Containing  39.95  acres  in  Einery  County. 

IUTU-500821 

Salt  Lake  Meridian.  Utah 
T.  16  S..  R.  10  E.. 

Sec.  33,  NVVV4NWV4. 

Containing  40.00  acres  in  Emery  County. 

Classifications  UTU-036431,  UTU- 
3333  and  UTU-50082  segregated  the 
public  land  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  location  under  the 
mining  laws,  and  leasing  under  the 
mining  leasing  laws. 

Classifications  UTU-42513  and  UTU- 
48777  segregated  the  public  lands  from 
all  other  forms  of  appropriation  under 
the  public  land  laws,  including  location 
under  the  mining  laws,  but  not  from 
mineral  leasing. 

At  10  a.m.  on  June  13,  1994,  the  lands 
described  above  will  be  opened  to  the 
operation  of  tlie  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  vafid  applications 
received  at  or  prior  to  10  a.m.  on  June 
13,  1994,  shall  be  considered  as 
simultaneously  filed  at  the  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

At  10  a.m.  on  June  13.  1994,  the  lands 
will  be  opened  to  location  and  entry 
under  the  United  States  mining  laws 
and  where  applicable  to  the  operations 
of  the  mineral  leasing  laws  (UTU- 
036431.  UTU-3333  and  LTU-50082). 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  lands 
described  in  this  order  under  the 
general  mining  Laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  state  law  where  not  ia 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 


Dated:  May  9,  1994 
G.  William  Lamb, 

Acting  State  Director. 

IFR  Doc.  94-11672  Filed  5-12-94;  8:45  am| 

BILUNG  CODE  431&-0O-M 


[CA-06i 


191-04] 

Emergency  Closure  of  Public  Lands; 
California 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Correction  of  notice  of 
emergency  closure  of  certain  public 
lands. 

SUMMARY:  This  correction  changes  the 

notice  of  Emergency  Closure  of  Public 

Lands;  California  published  April  22, 

1994  (59  PR  78;  pp.  19202-19203).  In 

column  one,  paragraph  one,  first 

complete  sentence  of  page  19203, 

"*  '  "  course  materials  *  *   ""is 

changed  to  "*   *   •  coarse  materials 
***** 

Dated:  May  6,  1994 
Karta  ICH.  Swanson, 

Area  Manager 

IFR  Doc.  94-11635  Filed  5-12-94;  8:45  anil 

BILLING  CODE  4310-40-M 

[00-050-4350-08] 

Notice  of  Emergency  Closure 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Emergency  Closure  of 
Cathedral  Spires  in  Douglas  County, 
Colorado  to  all  public  use  from  Mav  1 
through  July  31,  1994. 

SUMMARY:  Notice  is  hereby  given  that 
effective  May  1.  1994,  public  lands 
described  below  are  closed  to  all  public 
use.  Under  the  authority  and 
requirement  of  43  CFR  8364.1,  and  in 
conformance  with  the  principles 
established  by  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Land  Policy  and 
Management  Act  of  1976.  This  closure 
affects  240  acres  of  public  lands  in 
Jefferson  County  located  in  T.  7  S.,  R. 
70  VV..  6th  PM.  Sec.  20:  W'/2  EV2,  SE'A 
N\VV4,  and  the  NEV*  SWV4.  The 
purpose  of  this  closure  is  to  protect 
critical  nesting  habitat  for  the  federally 
listed  endangered  peregrine  falcon. 
These  restrictions  do  not  apply  to 
emergency,  law  enforcement  and 
Federal.  State  or  other  goverrmient 
personnel  who  are  in  the  area  for  official 
or  emergency  purposes  and  who  are 
expressly  authorized  or  otherwise 
officially  approved  b\'  BLM.  Any  person 
who  fails  to  comply  with  this  closure 
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order  may  be  subject  to  the  penalties 
provided  by  43  CFR  8360.0-7  which 
includes  fines  not  to  exceed  $1000  and/ 
or  imprisonment  not  to  exceed  12 
months.  Notice  of  this  closure  will  be 
posted  at  the  site  and  at  the  Canon  City 
District  Office. 

DATES:  This  emergency  closure  is  in 
effect  from  May  1  to  July  31.  1994  and 
shall  remain  in  effect  unless  revised, 
revoked  or  amended. 
ADDRESSES:  Comments  can  be  directed 
to  the  Area  Memager.  Royal  Gorge 
Resource  Area.  3170  East  Main,  Canon 
City,  CO  81212  or  District  Manager, 
Canon  City  District  Office.  P.O.  Box 
2200.  Canon  City.  Co  81215-2200. 

FOR  FURTHER  INFORMATION  CONTACT: 

L  Mac  Berta.  Area  Manager  at  (719) 

275-0631. 

Stuart  L.  Freer, 

Associate  District  Manager. 

|FR  Doc.  94-11667  Filed  5-12-94;  8:45  amj 

HLUNO  CODE  4310^B-M 

[WO-22O-94-4320-01  -241  A] 

Draft  Environmental  Impact  Statement 
for  Rangeland  Reform  '94  and  Request 
for  Public  Comment 

AGENCY:  Bureau  of  Lcind  Management, 

Interior. 

ACTION:  Notice  of  availability- 

SUMMARY:  In  accordance  with  section 
202  of  the  National  Environmental 
Policy  Act  of  1969.  the  Department  of 
the  Interior.  Bureau  of  Land 
Management  (BLM).  with  the 
cooperation  of  the  U.S.  Department  of 
Agriculture.  Forest  Service,  has 
prepared  a  draft  environmental  impact 
statement  (EIS)  for  Rangeland  Reform 
'94.  BLM  and  the  Forest  Service  are 
proposing  to  change  policies  and 
regulations  within  their  Federal 
rangeland  management  programs.  These 
actions  are  intended  to  improve  and 
restore  a  significant  portion  of  rangeland 
ecosystems  and  to  improve  and 
maintain  biodiversity,  while  providing 
for  sustainable  development  on  lands 
administered  by  the  two  agencies.  The 
two  agencies  are  also  proposing  to 
revise  the  formula  used  to  determine 
fees  charged  for  grazing  livestock  on 
Federal  lands  in  the  17  western  states. 
By  this  notice,  the  public  is  informed 
that  the  draft  EIS  is  available  and  that 
interested  individuals  may  obtain 
copies  by  request. 

DATES:  Written  comments  on  the  draft 
EIS  must  be  postmarked  no  later  than 
August  11, 1994.  Comments  received 
after  this  date  may  not  be  considered  in 
preparation  of  the  final  EIS.  Oral  and/ 
or  written  comments  mav  also  be 


presented  at  public  hearings  to  be  held 
in  the  West  during  the  public  comment 
period.  Dates  and  locations  of  public 
bearings  on  the  draft  EIS  will  be 
announced  separately  from  this  notice 
of  availability. 

ADDRESSES:  Comments  on  the  draft  EIS 
should  be  sent  to:  Rangeland  Reform 
'94,  P.O.  Box  66300,  Washington,  DC 
20035-€300. 

FOR  FURTHER  INFORMATION  CONTACT: 
Write  to  the  above  address  or  call  Jim 
Fox,  Biu-eau  of  Land  Management,  (202) 
452-7740,  or  Jerry  McCormick,  Forest 
Service,  (202)  205-1457.  To  obtain  a 
copy  of  the  draft  EIS,  please  call  or  visit 
your  nearest  BLM  Resource  Area  office 
or  Forest  Service  Forest  office. 
SUPPLEMENTARY  INFORMATION:  The  last 
major  revisions  to  43  CFR  part  4100, 
including  establishment  of  the  current 
fee  formula  in  regulations,  occurred  in 
1988.  Since  then,  new  information  on 
range  practices  and  conditions  has  been 
generated  by  various  studies  and 
General  Accounting  Office  audits.  In 
response,  the  Departments  of  the 
Interior  and  Agriculture  have  initiated  a 
proposal  for  rangeland  reform, 
including  specific  regulatory  language. 

The  draft  EIS  addresses  several  areas 
of  rangeland  management  reform, 
including,  but  not  limited  to:  the 
Federal  formula  for  calculating  grazing 
fees,  subleasing,  unauthorized  use 
(trespass),  public  participation, 
suspended  and  extended  nonuse. 
appeals,  disqualification,  issuing 
grazing  preference  and  permits, 
prohibited  acts,  permit  or  lease  tenure, 
BLM  grazing  advisory  boards,  range 
improvement  ownership,  establishment 
of  an  ecosystem  framework  for 
rangeland  management,  and  the 
establishment  of  standards  and 
guidelines  for  grazing. 

The  draft  EIS  is  a  national- level, 
programmatic  EIS.  It  documents  the 
ecological,  economic,  and  social 
impacts  that  would  result  from 
alternative  fee  formulas  and  from 
reforming,  or  not  reforming,  other 
elements  of  the  federal  rangeland 
management  program.  Five  management 
alternatives  are  considered  in  detail: 
Current  Management  (No  Action),  BLM- 
Forest  Service  Proposed  Action. 
Livestock  Production.  Enviroimiental 
Enhancement,  and  No  Grazing.  Seven 
grazing  fee  formula  alternatives  are  also 
analyzed:  Current  Public  Rangeland 
Improvement  Act  (PRLA)  (No  Action), 
Modified  PRL\,  BLM-Forest  Service 
Proposed  Action,  Regional  Fees,  Federal 
Forage  Fee,  PRIA  with  Surcharges,  and 
Competitive  Bidding. 

Management  Alternative  1,  Current 
Management  (No  Action)  would 


continue  existing  policies,  regulations, 
and  management  practices  within  both 
BLM's  and  the  Forest  Service's 
rangeland  management  programs. 

Management  Alternative  2,  the  BLM- 
Forest  Service  Proposed  Action,  would 
change  many  elements  of  the  agencies' 
current  rangeland  policies,  regulations, 
and  management  practices.  The 
Proposed  Action  includes  national 
requirements  that  provide  the  basis  for 
developing  state  or  regional  standards 
and  guidelines  for  managing  livestock 
grazing  in  rangeland  ecosystems 
administered  by  BLM.  The  Forest 
Service  would  continue  to  formulate 
standards  and  guidelines  for  rangeland 
management  while  it  prepares  national 
forest  land  and  resource  management 
plans.  BLM  would  replace  grazing 
advisory  boards  with  resoiu-ce  advisor}' 
councils,  which  would  address  a 
broader  range  of  concerns,  while  still 
ensuring  local  participation  in 
rangeland  management  decisions.  Both 
agencies  would  implement  policies  to 
manage  rangeland  resources  using  an 
ecosystem  approach.  The  Proposed 
Action  would  also  establish  consistent 
BLM  and  Forest  Service  programs  to 
improve  ecological  conditions  while 
maintaining  opportunities  for  long-term 
sustainable  development. 

Management  Alternative  3,  Livestock 
Production,  would  place  more  control  of 
rangeland  management  in  local 
communities.  Although  BLM  and  the 
Forest  Service  would  not  give  up  their 
responsibilities  under  laws  and 
regulations,  local  community 
involvement  in  grazing  advisory  boards 
would  play  a  lead  role  in  making 
decisions  about  public  rangelands 
management  planning,  implementation, 
and  evaluation.  Under  this  alternative, 
both  agencies  would  have  grazing 
advisory  boards.  BLM  standards  and 
guidelines  would  be  developed  at  the 
local  level  by  grazing  advisory  boards, 
while  the  Forest  Service  would  continue 
to  formulate  standards  and  guidelines 
when  it  prepares  national  forest  land 
and  resource  management  plans.  Goals 
and  objectives  for  rangeland  ecosystems 
would  be  set  at  the  local  level  through 
consultation  with  grazing  advisory 
boards.  As  under  other  alternatives, 
regulation  changes  would  make  BLM 
and  Forest  Service  program 
administration  more  efficient  and 
consistent. 

Management  Alternative  4. 
Environmental  Enhancement,  would 
authorize  livestock  grazing  only  in  areas 
where  enough  data  shows  resource 
condition  standards  and  goals  are  being 
met.  This  alternative  places  greater 
emphasis  on  managing  all  uses, 
including  livestock  grazing,  to  sustain 
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nc  .'System  biodiversity  and  ecological 
pTOcesses,  Some  areas  would  be  c!c<;ed 
to  grazing:  wilderness,  designateil 
critical  habitat  for  threatened  and 
endangered  species,  developed 
recreation  sites,  and  areas  of 
unacceptable  rangeland  health.  Under 
this  alternative.  BLM  and  the  Forest 
Service  would  adopt  and  implement 
national  standards  and  guidelines  aimed 
at  maintaining  ecosystem  health.  Joint 
BLM-Forest  Service  advisory  councils 
would  be  set  up  on  an  ecoregion  b.isis. 
As  under  other  alternatives,  regulation 
changes  would  make  BLM  and  Purest 
Service  program  administration  more 
effjcient  and  consistent. 

Management  Alternative  5,  No 
Gfazing.  would  eliminate  grazing  on 
pi}iblic  lands  over  a  3-year  phase-out 
period.  BLM  and  the  Forest  Service 
would  continue  developing  policies  and 
pitocedures  for  promoting  ecosystem 
mnnagement.  Where  needed,  the 
agencies  could  use  livestock  to  manage 
vegetation  to  achieve  resource 
objec-tives.  Nurie  of  the  other  livestock 
grpziiig  management  measures 
t.dii'iidered  in  the  other  four  alternatives 
would  be  needed. 

Fee  Alteruative  1.  Current  PRJA  (No 
Action),  consists  of  a  base  value  of  $1.23 
pi  ij  animal  unit  month  (AL^M)  that  is 
ujidated  anni;ally  using  three  indexes: 
ch  arge  in  forage  value,  change  in  beef 
cattle  prices,  and  prices  paid  for 
selected  items  purchased  by  permittees. 
The  annual  fee  would  not  differ  by  more 
Ihirn  25  percent  from  the  fee  charged  in 
thi?  previous  vear. 

J-'ee  Alternative  2.  Modified  PRIA, 
wtuld  use  the  same  base  as  PRL\.  St. 23. 
biit  would  differ  in  using  an  index  for 
all  production  costs  rather  than  selected 
production  costs.  The  annual  fee  would 
nut  differ  by  more  than  25  percent  from 
the  fee  charged  in  the  previous  year. 

Fee  Alternative  3,  BLM-Forest  Service 
Proposed  Action,  would  adopt  a  fee 
formula  using  a  base  value  ($3.96) 
updated  aimually  by  a  Forage  Value 
Index.  The  $3.96  base  value  represents 
a  inidrange  between  the  results  obtained 
through  the  use  of  two  methods  for 
estimating  a  fair  base  value.  The 
proposed  fee  would  be  phased  in  over 
th^  years  1995  through  1997.  Thereafter, 
annual  increases  or  decreases  in  the 
grating  fee  resulting  from  changes  in  the 
fotage  value  index  would  be  limited  to 
25  percent  of  the  amount  charged  the 
previous  year  to  provide  for  a  measure 
of  stability  that  would  facilitate  business 
planning. 

This  proposal  would  e.stablish  1996  as 
the  base  year  for  the  forage  value  index. 
The  forage  value  index  would  not  be 
Dsjd  to  annually  adjust  the  fee  in 
rj.lpunsc  to  market  conditions  until  the 


year  1997.  This  proposed  rule  would 
establish  the  1995  grazing  foe  at  $2.75. 
and  the  1996  grazing  fee  at  $3.50. 
Thereafter  the  fee  would  be  calculated, 
using  the  base  value  of  $3.96  multiphed 
by  the  revised  forage  value  index.  By 
definition,  the  forage  value  index  in  the 
year  1997  would  equal  one;  yielding  a 
1997  grazing  fee  of  $3.96.  In  subsequent 
years  the  calculated  fee  would  depend 
on  the  changes  in  the  market  rate  for 
private  grazing  land  leases  as  reflected 
by  the  forage  value  index. 

Fee  incentive  criteria  would  be 
developed  during  the  first  2  vears  of  a 
3-year  fee  phase-in  period.  The  third 
year  of  the  phase-in  would  not  be 
implemented  until  the  incentive  criteria 
are  developed.  Instead  a  base  value  of 
$3.50  would  be  substituted  in  1997.  Fee 
Alternative  4,  Regional  Fees,  is  tlie  same 
as  the  proposed  action  fee.  except  that 
a  different  base  value  would  be  applied 
to  six  pricing  regions.  The  regional  base 
values  would  be  derived  from  the  1983 
Federal  Land  Forage  Appraisal  (updated 
in  1992).  The  regional  base  values 
would  be  armually  updated  using  tlie 
Forage  Value  Index.  The  annual  f-je 
would  not  differ  by  more  than  25 
percent  from  the  fee  charged  in  the 
previous  year. 

Fee  Alternative  5.  Fe<i«-.ral  Forage  Fee 
Formula,  was  developed  by  the  Western 
Livestock  Producers  Alliance.  It  is  based 
on  a  3-year  average  of  private  grazing 
land  lease  rates  for  16  wertcm  states. 
The  formula  uses  multipliers  of  private 
land  lease  rates  and  deducts  the 
updated  1966  nonfee  costs  described  in 
the  proposed  fee  alternative.  That 
amount  is  multiplied  by  the  percentage 
difference  of  cash  receipts  per  cow  for 
federal  and  nonfederal  livestock 
producers.  The  annual  fe°  would  not 
differ  by  more  than  25  percent  from  the 
fee  charged  in  the  previous  year. 

Fee  Alternative  6,  PRIA  with 
Surcharges,  would  use  the  fee  undrr  the 
PRIA  fee  ahemative  ($1.86  for  1993)  and 
add  a  surcharge  to  cover  the  cost  of 
administering  the  grazing  program  at  the 
local  Forest  Service  and  BLM 
administrative  level.  Each  year  the  fee 
would  be  limited  to  twice  the  foe 
produced  by  the  PRIA  formula.  After  a 
1-year  phase-in,  the  surcharge  would 
not  differ  by  more  than  10  percent  from 
the  previous  year's  surcharge. 

Fee  Alternative  7,  Competitive 
Bidding  System,  would  use  competitive 
bidding  to  set  grazing  fees.  The 
successhil  bidder  would  be  required  to 
adhere  to  the  terras  of  the  permit  and 
perform  specific  management  practices 
and  facilities  maintenance.  The  terms  of 
the  permit  would  be  part  of  the  bid 
process,  allowing  bidders  themselves  to 
estimate  the  market  value  of  the  forage. 


Public  participation  has  occurred 
throughout  the  CIS  process.  A  Notice  of 
Intent  was  filed  in  the  Federal  Register 
on  July  13, 1993.  The  scoping  period 
was  reopened  for  an  additional  6G  days 
through  August  13  and  September  20, 
1993,  Federal  Register  notices. 

Dated:  May  5,  1994. 

Jonathan  P.  Deason, 

Director.  Office  of  Environmental  Policy  and 
Compliance. 

[FR  Doc.  94-11364  Filed  5-12-94;  8:45  am] 

BILUNG  CODE  4310-44-P 


Bureau  of  Mines 

Meeting  of  the  Committee  on  Mining 
and  Mineral  Recources  Research 

The  Committ»>e  on  Mining  and 
Mineral  Resources  Research  will  meet 
from  8:30  a.m.  to  5  p  m.  (or  completion 
of  business)  on  Monday,  June  13,  1994, 
in  the  third  floor  Conference  Room.  U.S. 
Bureau  of  Mines.  810  7th  Street  NW.. 
Washington.  EX:  20241.  The  proposed 
agenda  is: 

1.  Welcome  and  introductions. 

2.  Approval  of  the  minutes  of  the 
meeting  of  October  27,  1993. 

3.  Status  of  program  to  restrurture  the 
U..S.  Bureau  of  Mines. 

4.  R*»view  of  congressional  actions 
affecting  the  Mineral  bistitute  Program. 

5.  Review  and  approval  of  the  1994 
Mineral  Institute  Program  grant  awards. 

6.  Discussion  of  the  content  of  the 
ne.xt  Update  to  the  National  Plan  for 
Research  in  Mining  and  Mineral 
Resources. 

7.  New  business. 

Written  statements  concerning  agenda 
subjects  are  welcome.  This  meeting  is 
open  to  the  public  but  entrance  to  the 
Bureau  of  Mines  requires  pre- 
idcntification.  To  ensure  entrance  to  the 
Bureau  of  Mines  conference  room  or  to 
provide  writteii  |tfltements  for  the 
meeting,  visitotp  must  contact  the  Office 
of  Mineral  InsMlutes,  U.S.  Bureau  of 
Mines,  810  Sq^enth  Street  NW., 
Washington,  DC  20241,  telephone  202- 
501-9295,  Intetiet  mininsts 
^wuvm.gwu.PcUi.  no  later  than  noon. 
Friday.  June  10.  19* 

Dated:  M.jy  6.  1994. 
Hermann  Enzer, 
Acting  Director. 

[FR  Doc.  94-116.18  Filed  5-12-94;  8:45  am] 
BILUNQ  CODE  WIO-U-M 


National  Park  Service 

Acceptance  of  Concurrent  Jurisdiction 

agency:  National  Park  Ser\'ice,  Interior. 
action:  Notice. 
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SUMMARY:  Notice  is  hereby  given  of 
jurisdiction  changes  in  Accomack 
County,  Virginia,  that  affects  Federally 
managed  lands  and  waters  within 
Assateague  Island  National  Seashore, 
Chincoteague  National  Wildlife  Refuge, 
and  Wallops  Island  National  Wildlife 
Refuge. 

DATES:  Concurrent  jurisdiction  on  the 
above  mentioned  lands  and  waters 
pursuant  to  the  Deed  of  Cession,  as 
further  discussed  below,  became 
effective  upon  acceptance  by  the 
National  Park  Service  and  the  United 
States  Fish  and  Wildlife  Service,  and 
the  subsequent  recording  of  the  Deed  in 
Accomack  County,  Virginia  on 
December  17, 1993,  at  1:20  p.m. 
SUPPLEMENTARY  INFORMATION:  On 
December  17, 1993,  a  Deed  of  Cession 
of  jurisdiction  changes  in  Accomack 
County,  Virginia  was  recorded  in  the 
Clerk's  Office  of  the  Circuit  Court  of 
Accomack  County,  Virginia  at  1:20  p.m. 
The  Deed  of  Cession  cedes  to  the  United 
States  concurrent  jurisdiction  over  those 
portions  of  Assateague  Island  National 
Seashore,  managed  by  the  National  Park 
Service,  and  Chincoteague  National 
Wildhfe  Refuge  and  Wallops  Island 
National  Wildlife  Refuge,  managed  by 
the  United  States  Fish  and  Wildlife 
Service.  Acting  upon  a  request  of  the 
National  Park  Service  and  the  United 
States  Fish  and  Wildlife  Ser\ice  to 
convey  concurrent  jurisdiction  over 
lands  and  waters  situated  within  the 
administrative  boundaries  of  the  above 
mentioned  Federal  resenes,  the  Deed  of 
Cession  was  signed  on  February  24, 
1993,  by  then  Governor  of  Virginia,  the 
Honorable  L.  Douglas  Wilder,  and  by 
then  attorney  General  of  Virginia, 
Stephen  D.  Rosenthal,  pursuant  to  the 
authority  conferred  upon  them  by 
section  7.1-21  of  the  Code  of  Virginia. 
The  jurisdiction  cession  was  accepted 
on  September  15, 1993  by  Roger  G. 
Kennedy,  Director  of  the  National  Park 
Service,  and  Richard  N.  Smith,  Deputy 
Director  of  the  United  States  Fish  and 
Wildlife  Service.  Department  of  the 
Interior,  pursuant  to  the  authority 
conferred  by  section  255  of  title  40  ot  •* 
the  United  States  Code. 

Dated:  April  18,  1994. 
Michael  Finley, 

Acting  Associate  Director,  Operations 

National  Park  Service. 

[FR  Doc.  94-11628  Filed  5-12-94;  8:45  a.iil 

BILUNQ  COOE  4310-70-M 


Gulf  Islands  National  Seashore 
Advisory  Commission 

agency:  National  Park  Service,  Gulf 
Islands  National  Seashore. 


ACTION:  Notice  of  advisory  commission 
meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Commission  Act  (Pub.  L.  92-i63,  86 
Stat.  770.  5  U.S.C.  app.  2  Section  10), 
that  a  meeting  of  the  Gulf  Islands 
National  Seashore  Advisory 
Commission  will  be  held  at  1:30  p  m.  to 
4  p.m.,  at  the  following  location  and 
date. 

DATES:  June  3, 1994. 
location:  Gulf  Islands  National 
Seashore,  3500  Park  Road,  Ocean 
Springs,  Mississippi  39564. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Jerry  A.  Eubanks,  Superintendent,  Gulf 
Islands  National  Seashore,  1801  Gulf 
Breeze  Parkwav,  Gulf  Breeze,  Florida 
32561-1801. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  was  established  pursuant 
to  Public  Law  91-660.  January  8,  1971. 
The  purpose  of  the  Gulf  Islands 
National  Seashore  Advisory 
Commission  is  to  consult  with  the 
Secretary  of  the  Interior,  or  his  designee, 
with  respect  to  matters  relating  to  the 
development  of  the  Gulf  Islands 
National  Seashore,  and  on  matters 
relating  to  zoning  within  the  Seashore. 

The  matters  to  oe  discussed  at  this 
meeting  include: 

(1)  Superintendent's  Annual  Report. 

(2)  Status  of  Natural  Resource 
Management  Projects. 

(3)  Status  of  Cultural  Resource 
Management  Projects. 

(4)  Other  business. 

This  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  it  is  expected  that  not 
more  than  20  persons  will  be  able  to 
attend  the  meeting  in  addition  to  the 
commission  members.  Any  member  of 
the  public  may  file  with  the 
Commission  a  written  statement 
concerning  the  matters  to  be  discussed. 
Written  statements  may  also  be 
submitted  to  the  Superintendent  at  the 
address  above.  Minutes  of  the  meeting 
will  be  available  at  Park  Headquarters 
for  public  inspection  approximately  4 
weeks  after  the  meeting. 

Dated:  April  7, 1994. 
C.W.  Ogle. 

Acting  Regional  Director,  Southeast  Region. 
IFR  Doc.  94-11629  Filed  5-12-94;  8:45  am) 
BILUNG  CODE  431&-7&-M 


Petrogiyph  National  Monument 
Advisory  Commission;  Notice  of 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 


Act,  Public  Law  92—163,  that  a  meeting 
of  the  Petrogiyph  National  Monument 
Advisory  Commission  will  be  held  at  2 
p.m.,  Thursday,  June  23, 1994,  at  the 
Technical- Vocational  Institute,  Board 
Room  100,  Smith  Brasher  Hall,  717 
University  Boulevard,  Southeast,  at  the 
Technical  Albuauerque,  New  Mexico. 

The  Petroglj-pn  National  Monument 
Advisory  Commission  was  established 
pursuant  to  Public  Law  101-313. 
establishing  Petrogiyph  National 
Monument,  to  advise  the  Secretary  of 
the  Interior  on  the  management  and 
development  of  the  monument  and  on 
the  preparation  of  the  monument's 
general  management  plan. 

The  matters  to  be  discussed  at  this 
meeting  include: 
— Election  of  Officers 
— Superintendents  Report 
— Update  on  General  Management  Flan 
— Public  Comment 
— New  Business 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come,  first- 
ser\'ed  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  at  the 
commission  meeting  v/ith  the 
vSuperintendent,  Petrogiyph  National 
Monument. 

Persons  who  wish  further  infomiation 
concerning  the  meeting,  or  who  wish  to 
submit  UTitten  statements  may  contact 
Stephen  Whitesell,  Superintendent, 
Petrogiyph  National  Monument,  123  4th 
Street  SW.,  room  101,  Albuquerque, 
New  Mexico  87102.  telephone  505/766- 
8375. 

Minutes  of  the  commission  meeting 
will  be  available  for  public  inspection 
six  weeks  after  the  meeting  at  the  office 
of  Petrogiyph  National  Monument. 

Dated:  May  4.  1994. 
|ohn  E.  Cook. 

Regional  Director,  Southwest  Region. 

IFR  Doc.  94-11627  Filed  5-12-94;  8:45  ami 

BILLING  COOE  4310-70-M 


Bureau  of  Reclamation 

Developing  the  San  Joaquin  River 
Comprehensive  Plan  and 
Environmental  Impact  Statement 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  a 

comprehensive  plan  and  environmental 

impact  statement  and  notice  of  public 

scoping  meetings. 

SUMMARY:  Pursuant  to  the  Central  Valley 
Project  Improvement  Act  (CVPIA)  and 
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the  National  Environmental  Policy  Act 
(NEPA)  of  1909,  as  amended,  the  Bureau 
of  Reclamation  (Reclamation)  working 
jointly  with  the  Fish  and  Wildlife 
Service  (Service)  proposes  to  prepare  a 
San  Joaquin  River  Comprehensive  Plan 
(CP)  and  environmental  impact 
statement  (EIS).  The  EIS  will  analyze 
the  direct,  indirect,  and  cumulative 
effects  associated  with  fish,  wildlife. 
and  habitat  restoration  actions  to  be 
identified  in  the  CP. 
DATES:  Comments  are  requested 
concerning  the  scope  of  analysis  in 
developing  the  CP  and  associated  EIS. 
Written  comments  must  be  postmarked 
no  later  than  July  8, 1994.  Scoping 
meetings  will  be  held  on  dates  and  at 
the  addresses  listed  below. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Valerie  Curley,  at  the 
Bureau  of  Reclamation,  South-Central 
California  Area  Office  (SCC-411).  2666 
North  Grove  Industrial  Drive,  suite  106. 
Fresno.  California  93727-1551. 

Four  public  scoping  meetings  have 
been  scheduled.  The  meetings  are 
designed  to  solicit  public  input  to  assist 
Reclamation  and  the  Service  in 
identifying  issues,  concerns  and 
alternatives,  and  the  overall  scope  of  the 
CP  and  the  EIA.  The  scoping  meetings 
will  be  held  at  the  following  locations: 

•  Monday,  June  13, 1994 — Scoping 
session:  7:30  p.m.  to  9:30  p.m.,  Ramada 
Inn,  3535  Rosedale  Highway, 
Bakcrsfield,  California. 

•  Tuesday  June  14,  1994 — Scoping 
session:  7:30  p.m.  to  9:30  p.m.,  Ramada 
Inn,  324  East  Shaw  Avenue,  Fresno, 
California. 

•  Wednesday  June  15,  1994 — Scoping 
session:  2  p.m.  to  4  p.m..  Sierra  Inn, 
2600  Auburn  Boulevard.  Sacramento. 
California. 

•  Thursday.  June  16.  1994— Scoping 
session:  7:30  p.m.  to  9:30  p.m..  Holiday 
Inn,  1612  Sisk  Road.  Modesto, 
California. 

An  information  exhibit  will  be  on 
display  for  the  public  to  obtain  general 
information  1  hour  prior  to  each  scoping 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Curley,  Bureau  of  Reclamation, 
South-Central  California  Area  Office, 
SCC-411,  2666  North  Grove  Industrial 
Drive,  suite  106,  Fresno,  Cilifomia 
93727-1551.  telephone:  (209)  487-5118. 
faxogram  (209)  487-5397,  or  Meri 
Moore,  Fish  and  Wildlife  Service,  2800 
Cottage  Way,  E-1831,  Sacramento, 
California  95825-1898,  telephone:  (916) 
978-4613,  faxogram:  (916)  978-5294. 
The  hearing  impaired  may  call  (209) 
487-5933. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  3406(c)(1)  of  the  CVPIA,  an 


EIS  will  be  prepared  which  will 
evaluate  the  environmental  effects  of  the 
alternative  ways  of  implementing  the 
measures  developed  in  the  CP.  The  CP 
will  address  fish,  wildhfe.  and  habitat 
concerns  on  the  San  Joaquin  River 
including  but  not  limited  to  the 
improvements  that  would  be  needed  to 
reestablish  where  necessary  and  sustain 
naturally  reproducing  anadromous 
fisheries  from  Friant  Dam  to  its 
confluence  with  the  San  Francisco  Bay/ 
Sacramento-San  Joaquin  Delta  Estuary. 
It  will  be  developed  in  cooperation  with 
the  California  Department  of  Fish  and 
Game  and  in  coordination  with  the  San 
Joaquin  River  Management  Program 
under  development  by  the  State  of 
California.  It  will  incorporate,  among 
other  relevant  factors,  the  potential 
contributions  of  tributary  streams  as 
well  as  the  alternatives  being 
investigated  in  the  course  of  preparing 
the  Stanislaus  River  Basin  and  Calaveras 
River  Water  Use  Program  EIA/ 
Environmental  Impact  Report,  currently 
undenvay  pursuant  to  CVPIA  section 
3406(c)(2). 

The  alternatives  will  be  developed 
during  the  scoping  and  planning 
process  and  will  be  evaluated  in  the 
environmental  documentation.  The 
range  of  alternatives  will  include  No 
Action.  The  CP  and  draft  EIS  are 
expected  to  be  completed  and  available 
for  review  and  comment  early  in  1996. 
The  data  generated  pursuant  to  other 
CVPIA  activities  may  be  used  in  the 
development  of  the  CP  and  EIS.  The 
data  developed  and  analyzed  in  the  CP 
and  EIS  may  be  used  in  the  Friant  Water 
Contract  Renewal  process  pursuant  to 
CVPIA  section  3404(c)(1)  at  some  future 
date. 

Note:  Anyone  requiring  special 
accommodations  should  contact  Valerie 
Curley  at  the  above  phone  number.  Please 
call  as  far  in  advance  of  the  meetings  as 
possible,  and  no  later  than  June  6, 1994.  to 
enable  the  agencies  to  meet  your  needs.  If  a 
request  cannot  be  honored,  the  requester  will 
be  notified. 

Dated:  May  9,  1994. 
Terry  P.  Lynott, 

Acting  Director,  Program  Analysis  Office. 
|FR  Doc.  94-11636  Filed  5-12-94;  8:45  am] 

BILUNQ  CODE  4310-M-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Sec.  5a  Application  No.  118  (Amendment 
No.  1),etal.] 

EC-MAC  Motor  Carriers  Service 
Association,  Inc.,  et  al. 

AGENCY:  Interstate  Commerce 
Commission. 


ACTION:  Notice  of  proposed  amendments 
to  agreements. 

SUMMARY:  The  Commission  has  received 
seven  separate  applications  from  motor 
carrier  rate  bureaus  to  expand  the 
territorial  scope  of  their  collective 
ratemaking  activities."  The  rate  bureaus 
all  seek  to  expand  from  their  present 
regional  ratemaking  authority  to 
nationwide  authority.  These  requests 
raise  common  issues,  and  we  will 
consolidate  them.  We  seek  public 
comments  on  them,  which  may  be  filed 
on  any  individual  amendment  or 
collectively  as  to  all  the  amendments.  If 
we  receive  additional  applications,  we 
anticipate  consolidating  them  with  this 
proceeding.  By  this  notice  we  are 
vacating  the  schedules  published  at  59 
FR  18416  (April  18.  1G94)  and  59  FR 
22683  (May  2.  1994)  for  filing  public 
comments  on  EC-MAC  Motor  Carriers 
Service  Association,  Inc.'s  and 
Middlewest  Motor  Freight  Bureau,  Inc.'s 
applications,  respectively,  for  approval 
to  amend  their  ratemaking  agreements. 
DATES:  The  due  date  for  filing  comments 
and  serving  them  on  the  various 
representatives  in  this  consolidated 
proceeding  is  June  13,  1994.  The  due 
date  for  replies  is  June  28,  1994.  This 
notice  is  effective  on  May  13.  1994. 

ADDRESSES:  An  original  and  15  copies  of 
comments  should  be  sent  to:  Sec.  5a 
Application  No.  118  (Amendment  No. 
1).  Et  Al,  EC-M.\C  Motor  Carriers 
Service  Association,  Inc.,  Et  Al.,  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington.  DC.  20423.  Copies  should 
also  be  sent  to  applicants' 
representatives: 

EC-MAC  Motor  Carriers  Service 

Association.  Inc.,  John  W.  McFadden, 
Jr..  McFadden.  Bunce  &  Flint,  Suite 
1210,  1600  Wilson  Boulevard, 
Arlington,  VA  22209. 

Middlewest  Motor  Freight  Bureau,  Inc., 
Bryce  Rea,  Jr..  Rea,  Cross  & 
Auchincloss,  1920  N  Street,  NW.. 
Suite  420,  Washington,  DC  20036. 

S.D.  Schwartzberg,  General  Counsel, 
Southern  Motor  Carriers  Rate 
Conference,  Inc.,  1307  Peachtree 
Street,  NE..  Atlanta,  GA  30309. 


I  EC-M.^C  Motor  Carriers  Ser\'ice  Association, 
Inc..  Sec.  Sn  Application  No.  118  (Amendment  No. 
1).  Middlewest  Motor  Freight  Bureau.  Inc..  Sec.  Sa 
Application  No.  34  (Amendment  No.  8).  Southern 
Motor  Carriers  Rate  Conference.  Sec.  5a  Application 
No.  46  (Amendment  No.  19).  The  New  England 
Motor  Rate  Bureau,  Inc..  Sec.  5a  Application  No.  25 
(Amendment  No.  8).  Pacific  Inland  Tariff  Bureau. 
Inc.,  Sec.  5a  Application  No.  22  (Amendment  No. 
7).  Rocky  Mountain  Carriers.  Sec.  5a  Application 
No.  60  (Amendment  No.  10),  and  Niagara  Frontier 
Tariff  Bureau,  Inc.,  Sec.  5a  Application  No.  45 
(.Amendment  No.  13)  (collectively,  applicants). 
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lack  VV.  Fraser,  Executive  Vice 
President,  The  New  England  Rate 
Bureau.  Inc.,  80  Blanchard  Road,  P.O. 
Box  33tv,.  Burlington.  MA  01803- 
0880. 
Pacific  Inland  Tariff  Bureau,  Inc.,  Bryce 
Rea,  Jr.,  William  E.  Kenworthy,  Rea, 
Cross  &  Auchincloss,  1920  N  Street, 
NVV..  Suite  420,  Washington,  DC 
20036. 
Don  R.  Devine,  Rocky  Mountain  Tariff 
Bureau,  Inc..  P.O.  Box  5746  Denver, 
CO  80217. 
Warren  D.  Gawley,  Registered 
Practitioner,  Niagara  Frontier  Tariff 
Bureau.  Inc.,  P.O.  Box  548.  Buffalo. 
NY  14225. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  927-5660.  (TDD 
for  the  hearing  impaired:  (202)  927- 
5721.1 

SUPPl-EMENTARY  INFORMATION:  Copies  of 
the  applications  and  amendments  are 
available  for  inspection  and  copying  at 
the  Office  of  the  Secretary,  Interstate 
Commercf  Commission.  12th  Street  and 
Constitution  Avenue  NW..  Washington. 
DC  20423,  and  from  applicants' 
counsels. 

Authority:  49  U.S.C.  10321  and  10706  and 
5  use  553. 

Decided:  May  10.  1994. 

By  the  Commi.ssion.  Chairman  McDonald, 
Vice  Chairman  Phillip"^  Commissioners 
Simmons  and  .Morgan. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
IFR  Doc  94-11824  Filed  5-12-94;  8:45  am| 
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Motor  Passenger  Carrier  or  Water 
Carrier  Finance  Applications  Under  49 
U.S.C.  11343-11344 

The  following  applications  seek 
approval  to  consolidate,  purchase, 
merge,  le?'"  operating  rights  and 
properties  of.  or  acquire  control  of 
motor  passenger  carriers  or  water 
carriers  under  49  use.  11343-11344. 
The  applications  are  governed  by  49 
CFR  part  1182.  as  revised  in  Pur, 
Merger  &■  Cont. — Motor  Passenger  &■ 
Water  Carriers.  5  ICC.  2d  786  (9189). 
The  findings  for  these  applications  are 
set  forth  at  49  CFR  1182.18.  Persons 
wishing  to  oppose  an  application  must 
follow  the  rules  under  49  CFR  part 
1182.  subpart  B.  If  no  one  timely 
opposes  the  application,  this 
publication  automatically  will  become 
the  final  action  of  the  Commission. 

MC-F-20528.  filed  April  12. 1994. 
OLYMPIA  TRAILS  BUS  COMPANY. 
INC— PURCHASE— LIFE  UNE  TOURS. 
INC,  AND  REGENCY  CHARTER,  INC. 
Applicant's  representative:  John  R. 


Sims,  Jr..  suite  775,  1275  K  Street,  NW., 
Washington,  DC  20005.  (202)  842-1741 
Olympia  Trails  Bus  Company,  Inc. 
(Olympia)  (MC-138146).  seeks  approval 
of  its  purchase  of  the  interstate 
operating  rights  of  Life  Line  Tours,  Inc. 
(Life  Line)  in  Certificate  No.  MC-166030 
Sub  1,  issued  June  2, 1986,  and  of 
Regency  Charter,  Inc.  (Regency)  in 
Certificate  No.  MC-16G839  Sub  2. 
issued  October  29, 1991,  authorizing  the 
transportation  of  passengers,  over 
regular  and  irregular  routes.  Temporary 
authority  under  49  U.S.C  11349  was 
granted  May  2.  1994. 
Sidney  L.  Stricldand,  Jr., 
Secret  cry. 

|FR  Doc.  94-11742  Filed  5-12-94;  8:45  ami 
BILLtNG  CODC  701S-01-P 


Agricultural  Cooperative  Notice  to  the 
Commission  of  Intent  To  Perform 
Interstate  Transportation  for  Certain 
Nonmembers 

May  10.  1994. 

The  following  notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 
the  Interstate  Commerce  Act.  The  rules 
provide  that  agricultural  cooperatives 
intending  to  perform  nonmember, 
nonexempt.  interstate  transportation 
must  file  the  notice.  Form  BOP-102. 
with  the  Commission  within  30  days  of 
its  annual  meeting  each  year.  Any 
subsequent  change  concerning  officers, 
directors,  and  location  of  transportation 
records  shall  require  the  filing  of  a 
supplemental  notice  within  30  days  of 
such  change. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2),  the 
location  of  the  records  (3),  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4),  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance, 
Washington,  DC  20423.  The  notices  are 
in  a  central  file,  and  can  be  examined 
at  the  Office  of  the  Secretary.  Interstate 
Commerce  Commission,  Washington. 
DC. 
(A) 

(1)  Northwest  Agricultural  Cooperative 

Association,  Inc.  (N.A.CJ\.,  Inc.). 

(2)  920  SE  9th  Avenue.  Ontario,  OR 

97914. 

(3)  920  SE  9th  Avenue,  Ontario,  OR 

97914. 

(4)  Jerrv  Ready,  P.O.  Box  1,  Ontario.  OR 

97914. 
(B) 
(1)  Western  Co-op  Transport 

Association. 


(2)  East  Highway  212.  Montevideo.  MN 

56265. 

(3)  East  Highway  212.  Montevideo,  MN 

56265. 

(4)  Gerald  L.  Morrow,  P.O.  Box  794, 

Montevideo,  MN  562G5. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

[FR  Doc.  94-11743  Filed  5-12-94;  8:45  am| 
BILLING  CODE  7e3S-01-P 

[Docket  No.  AB~213  (Sub-No.  4)] 

Canadian  Pacific  Limited — 
Abandonment — Between  Skinner  and 
Vanceboro,  Maine 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  final  scope  of  study  for 

environmental  impact  statement. 

SUMMARY:  This  notice  announces  the 
final  scope  of  study  prepared  in 
response  to  written  comments,  as  w  ell 
as  oral  comments  given  at  public 
meetings,  for  the  environmental  impact 
statement  to  be  prepared  for  the  above 
proceeding.  Written  comments  on  the 
final  scope  are  requested. 
DATES:  Written  comments  on  the  final 
scope  of  work  are  due  June  13,  1994. 
ADDRESSES:  Phillis  Johnson-Ball. 
Interstate  Commerce  Commission. 
Section  of  Environmental  Analysis, 
Room  3221.  12th  and  Constitution 
Avenue,  NW,  Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phillis  Johnson-Ball  (202)  927-6213  or 
Vicki  Dettmar  (202)  927-6211. 
SUPPLEMENTARY  INFORMATION:  Canadian 
Pacific  Limited  has  filed  an  application 
with  the  Commission  seeking  authority 
to  discontinue  and  abandon  all  freight 
and  passenger  rail  operations  over  201.2 
miles  of  rail  line  between  Skinner  and 
Vanceboro  (The  Skinner- Vanceboro 
Line)  in  the  Maine  counties  of  Franklin, 
Somerset,  Piscataquis,  Penobscot. 
Aroostook,  and  Washington.  The 
proposed  abandonment  acti\-ities  would 
include  the  discontinuance  of  rail 
service  over  the  entire  line;  the 
diversion  of  traffic  to  motor  carriers  or 
other  railroads;  and  the  salvage  of  all 
rails,  ties,  railroad-related 
appurtenances,  and  standing  structures. 

We  belie%'e  that  if  the  Commission 
approves  the  abandonment,  this  action 
would  constitute  a  major  Federal  action 
having  the  potential  to  significantly 
affect  the  quality  of  the  human 
environment.  Therefore,  we  will  prepare 
an  environmental  impact  statement 
(EIS).  A  notice  of  intent  to  prepare  an 
EIS  and  to  hold  public  scoping  meetings 
for  this  proceeding  was  published  on 
February  22. 1994.  The  notice  requested 
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comments  in  writing  or  orally  at  public 
scoping  meetings  that  were  held  in 
Woodland.  Maine  and  Bangor.  Maine  on 
March  15  and  March  16. 1994, 
respectively.  Over  50  parties  provided 
comment  and/or  attended  the  scoping 
meetings.  In  accordance  with  the 
Commission's  environmental  rules  at  49 
CFR  1105.  the  final  scope  of  study  is 
summarized  below. 
SUMMARY  OF  THE  SCOPE  OF  STUDY: 
Abandonment  and  salvage  activities 
may  significantly  affect  the  environment 
in  the  project  area.  Based  on  the 
comments  and  our  initial  evaluation, 
the  proposed  abandonment  may  result 
in  a  number  of  environmental  impacts. 
These  impacts  include: 

Land  Use  Impacts 

Transportation  Impacts 

Energy  Impacts 

Air  Quality  Impacts 

Noise  Impacts 

Impacts  to  Public  Health  and  Safety 

Impacts  to  Biological  Resources 

Impacts  to  Water  Resources 

Socioeconomic  Impacts  from  Physical 

Environmental  Changes 
Impacts  to  Historic  and  Cultural  Resources 
Impacts  to  Recreational  Resources 

We  want  to  make  it  clear  here  that  the 
EIS  will  only  analyze  the  environmental 
effects  that  relate  to  this  abandonment 
proposal.  The  environmental  review 
process  is  not  the  proper  forum  for 
analyzing  the  "need"  for  or  the 
economic  merits  of  a  proposed  project. 
It  is  through  the  development  of  a 
separate  evidentiary  record  that 
addresses  the  merits  of  the  proposed 
abandonment  that  the  Commission 
considers  issues  of  economic  impact 
and  the  impacts  to  rural  and  community 
development  as  required  by  49  U.S.C. 
10903  (a)  (2). 

Copies  of  the  complete  scope  of  study 
have  been  served  on  all  the  parties  to 
this  proceeding.  A  copy  of  the  scoping 
document  may  be  obtained  by 
contacting  Phillis  Johnson-Ball  at  (202) 
927-6213  or  Vicki  Dettmar  at  (202)  927- 
6211. 

A  notice  of  availability  of  the  draft  EIS 
will  be  announced  in  the  Federal 
Register  and  served  on  parties  to  the 
proceeding. 

By  the  Commission,  Elaine  K.  Kaiser, 
Chief.  Section  of  Environmental  Analysis. 
Sidney  L.  Strickland,  Jr. 
Secretary. 

Scope  of  Environmental  Impact 
Statement;  Docket  No.  AB-213  (Sub-No. 
4);  Canadian  Pacific  Limited — 
Abandonment — Between — Skinner  and 
Vanceboro,  Maine;  Executive  Summary; 
Description  of  Proposed  Action  and 
Alternatives 

1.  Summary  of  the  existing  rail  line 


2.  Description  of  the  proposed  action 

3.  Description  of  alternatives 

a.  Partial  abandonment 

b.  Discontinuance  of  service  without 
abandonment 

c.  No  action  (denial  of  the  proposal) 

Description  of  Existing  Environment 

Specific  description  including 
existing  land  use.  transportation, 
physiography  and  soil,  water  resources, 
biological  resources,  air  quality,  noise, 
socioeconomic  setting,  historic  and 
cultural  resources,  and  recreational 
resources  in  the  project  area. 

Environmental  Analysis  of  Proposed 
Action  and  Alternatives 

A.  Land  Use  Impacts 

1.  Analysis  of  impacts  from  increased 
land  development  following 
abandonment  of  the  right-of-way 
(ROW). 

2.  Evaluation  of  the  change  in  existing 
land  use  of  the  ROW.  railroad  yards, 
and  stations. 

3.  Assessment  of  disturbances  to 
adjacent  properties  during  salvage 
activities. 

4.  Concerns  regarding  unauthorized 
recreational  vehicle  use  along  the 
abandoned  ROW. 

5.  Need  for  disposal  requirements  for 
salvaging  debris. 

6.  Possibility  of  unauthorized  waste 
and  debris  disposal  along  the  ROW. 

7.  Native  American  concerns 
regarding  impacts  to  land  use  activities 
of  the  Indian  Township  and  Pleasant 
Point  reservations  of  the 
Passamaquoddy  Tribe,  and  the 
Penobscot  Nation  at  Indian  Island. 

B.  Transportation  and  Safety  Impacts 

1.  Assessment  of  the  transportation 
and  safety  impacts  associated  wUh  the 
loss  of  rail  service  to  existing  shippers. 

2.  Assessment  of  rail  and  motor 
carrier  transportation  alternatives  and 
anticipated  impact  of  rerouted  traffic  on 
alternative  rail  lines  and/or  roadways. 

3.  Evaluation  of  the  impact  of 
rerouted  passenger  traffic. 

4.  Evaluation  of  the  impact  of  loss  of 
this  rail  service  on  transportation  safety, 
including  the  occurrence  of  accidents 
and  release  of  hazardous  materials. 

C.  Energy  Impacts 

1.  Assessment  of  impacts  on 
transportation  of  any  energy  resources. 

2.  Anticipated  impacts  on  any 
recyclable  commodities. 

3.  Impact  on  overall  energy 
consumption  and  efficiency  that  would 
result  from  increased  use  of  trucks. 

D.  Water  Resource  Impacts 

1.  Possible  water  quality  impacts  from 
erosion  and  sedimentation  that  would 


be  associated  with  building  and  bridge 
removal  and  other  salvage  activities. 

2.  Analysis  of  the  disturbance  of  soil 
and  vegetation  in  water  bodies. 
Hoodplains.  and/or  wetlands  that  could 
result  during  bridge  removal  and  other 
salvage  activities. 

3.  Evaluation  of  the  need  for 
continued  culvert  maintenance  to 
minimize  flooding  and  water  quality 
impacts  from  beaver  and  ice  dams. 

4.  Anticipated  impacts  from  the 
possible  failure  or  collapse  of  bridge 
abutments. 

5.  Possible  water  quality  degradation 
in  recreational  lakes  that  could  result 
from  lakeside  land  development. 

6.  Water  quality  degradation  that 
could  result  from  accidental  releases  of 
hazardous  materials  in  motor  carrier 
transportation. 

7.  Impacts  from  contaminated  soil 
resulting  from  prior  leaks,  derailments, 
and  fueling  that  occurred  along  the 
ROW  and  possible  need  for  soil  and 
groundwater  sampling. 

E.  Impacts  on  Biological  Resources 

1.  Assessment  of  the  impact  of  salvage 
activities  on  any  threatened  and 
endangered  species  in  the  vicinity  of  the 
ROW. 

2.  Discussion  of  concerns  regarding 
disturbance  of  vegetation  in  adjacent 
wetlands  and  floodplains  during  bridge 
removal  and  other  salvage  activities. 

3.  Evaluation  of  the  impact  of  erosion 
and  sedimentation  during  building  and 
bridge  removal  and  other  salvage 
activities  on  aquatic  wildlife  and 
habitat. 

4.  Analysis  of  changes  in  beaver 
populations  and  activities  along  the 
ROW. 

5.  Concerns  regarding  the  impact  of 
increased  traffic  on  wildlife  along  Route 
9  and  at  the  Moosehom  National 
Wildlife  Refuge. 

6.  Possibility  of  the  need  for 
continued  culvert  maintenance  to 
minimize  wetland  impacts  from  changes 
in  hydrologic  (i.e.,  water  level) 
conditions. 

7.  Assessment  of  the  impact  to 
wildlife  following  abandonment  of  rail 
service. 

8.  Potential  impacts  to  wildlife  that 
could  result  from  the  unauthorized  uses 
of  abandoned  ROW. 

F.  Air  Quality  Impacts 

1 .  Analysis  of  the  elimination  of 
current  locomotive  emissions  along  the 
ROW  following  abandonment. 

2.  Effects  of  possible  increased 
emissions  due  to  rail  line  salvage 
operations. 

3.  Explanation  of  increased  air 
pollutant  emissions  that  could  result 
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from  additional  truclt  traffic,  especially 
in  current  non-attainment  areas. 

G.  Noise  Impacts 

1.  Analysis  of  the  impact  from  noise 
that  may  be  generated  by  salvage 
equipment  and  post-abandonment 
maintenance  equipment. 

2.  Concerns  regarding  the  impact  of 
abandonment  on  noise  quality  in  the 
vicinity  of  road  crossings. 

3.  Impacts  from  noise  that  may  be 
generated  by  increased  vehicular  traffic 
on  Route  9  and  other  roads. 

//.  Impacts  on  Socioeconomics 

Evaluation  of  social  and  economic 
impacts  rtjulting  from  changes  in  the 
ohysical  environment  due  to  salvage 
activities  or  the  diversion  of  traffic. 

/  Impacts  on  Historic  and  Cultural 
Jlefiources 

1.  Impacts  to  structures  (buildings  and 
bridges)  that  may  be  eligible  for  listing 
on  the  National  Register  of  Historic 
Places  and  archaeological  resources. 

2.  Potential  need  for  a  Memorandum 
of  Agreement  between  the  Maine 
Historic  Preservation  Commission, 
Interstate  Commerce  Commission. 
Advisory  Council  of  Historic 
Preservation,  and  Canadian  Pacific 
Limited. 

3.  Assessment  of  impact  of  increased 
truck  traffic  on  the  Calais  flistoric 
District. 

/.  Impacts  en  Recreational  Hesourcef 

1.  Effects  of  salvage  activities  and 
elimination  of  train  noises  and 
intrusions  on  wildlife  and  other 
recreational  resources. 

2.  Effe<;ts  of  abandonment  on 
opportunities  for  hunting,  fishing,  and 
bird  watching. 

3.  Potential  for  use  of  the  abandoned 
ROW  as  a  multi-use  recreational  trail. 

4.  As,sessment  of  impact  of  bridge 
removal  on  recreational  opfwrtunities 
along  the  ROW. 

5.  Impact  of  possible  unauthorized 
recreational  vehicle  use  and  increased 
human  activity  on  existing  wildlife  and 
habitat  conditions. 

Proposed  Mitigation 

1.  Neces?;,'.ry  and  appropriate 
mitigation. 

IFR  Dcx;.  94-11740  Filed  5-12-94;  8:45  am) 

BILUMG  COOC  7035-OV-P 


[Amendment  No.  1  to  Directed  Service 
Order  No.  1515] 

Cedar  River  Railroad  Company — 
Directed  Service  Order  Charles  City 
Railway  Lines,  Inc 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Amendment  to  Directed  Service 
Order. 

SUMMARY:  The  Charles  City  Railway 
Lines,  Inc.  (CCRY),  was  shut  down  by 
its  management  effective  with  the  close 
of  business  February  24,  1994,  due  to  a 
lack  of  operating  funds.  There  are  two 
principal  shippers  located  on  the  3.6- 
mile  CCRY  line.  On  March  4, 1994,  the 
Commission  issued  Directed  Strvite 
Order  No.  1515,  authorizing  the  Cedar 
River  Railrood  Company  (CRR)  to 
operate  the  CCRY  lines  for  60  days 
under  certain  terms  and  conditions 
contained  in  that  order.  The 
Commission  was  notified  on  May  4, 
1994,  of  CRR's  willingness  to  continue 
that  operation. 

In  view  of  the  need  for  continued  rail 
service  over  CCRY's  lines  and  CRR's 
willingness  to  provide  directed  service 
without  compensation  from  the  Federal 
government,  this  decision  grants  an 
extension  of  the  interim  service 
authority  to  CRR  for  180  days. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  energy  conservation. 

Decided:  May  6, 1994. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Phillips,  Commissioners 
Simmons,  and  Morgan. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
IFR  Doc.  94-11741  Filed  5-12-94;  8:45  ami 
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[Supplemental  Order  No.  1  to  Directed 
Service  Order  No.  1516] 

Dardanelle  &  Russeilville  Railroad 
Co.— Authorized  To  Operate— Lines  of 
Arkartsas  Midland  Railroad  Co. 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Extension  of  directed  service 
order. 

SUMMARY:  In  1992,  the  Arkansas 
Midland  Railroad  Company  (AMR) 
acquired  four  unconnected  rail  lines 
totalling  131  miles  from  the  Union 
Pacific  Railroad  Company  (UP).  Each  of 
the  branch  lines  acquired  by  AMR 
extends  from  the  same  North/South  UP 
line  in  central  Arkansas.  On  one  of  the 
branch  lines,  the  Norman  Branch,  there 
are  five  active  shippers  (International 


Paper  Company,  Gifford-Hill  & 
Company,  Barksdale  Lumber  Company. 
Bean  Lumber  Company,  and  G&S 
Roofing  Products  Company,  Inc.),  and 
one  inactive  shipper  (Cargill).  The 
Norman  Branch  extends  approximately 
52.9  miles  from  its  connection  with  UP 
at  Gurdon,  AR,  to  the  end  of  the  line  at 
Birds  Mill,  AR. 

On  December  15, 1993,  the  AMR 
embargoed  31  miles  of  the  Norman 
Branch  line  from  Pikes  Junction  to  Birds 
Mill  as  a  result  of  storm  damage.  This 
embargo  affected  Barksdale  Lumber, 
Bean  Lumber,  and  G&S  Roofing.  On 
February  22,  1994,  AMR  embargoed 
approximately  17  additional  miles  of 
the  line,  which  affected  service  to 
Gifford  Hill  &  Company  located  at 
Delight,  AR. 

On  March  28,  1994.  the  Comraissioh 
issued  Service  Order  No.  1516  for  30 
days  pursuant  to  49  U.S.C.  11123  (a), 
authorizing  the  Dardanelle  & 
Russeilville  Railroad  Company  (DRRC) 
and  its  newly  formed  non-carrier 
subsidiary,  the  Caddo,  Antoine,  Little 
Missouri  Railroad  Company  (CALM)  to 
operate  approximately  49  miles  of  the 
AMR  Norman  Branch  line  currently 
under  embargo.  The  Order  also 
authorized  DRRC/CALM  to  utilize 
trackage  rights  over  approximately  3 
miles  of  the  remaining  portion  of  the 
Norman  Branch,  which  AMR  continues 
to  operate,  in  order  to  reach  a 
connection  with  the  Union  Pacific 
Railroad  Company  (UP). 
DATES:  Effective  Date:  Supplemental 
Order  No.  1  to  Directed  Service  Order 
No.  1516  shall  become  effective  at  11:59 
p.m.,  April  27, 1994. 

E.iffiiration  Date:  Unless  otherwise 
modi^ed  by  order  of  the  Commission, 
Directed  Service  Order  No.  1516,  as 
amended,  will  expire  at  11:59  p.m., 
October  24. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Gaillard  (202)  927-5500  or 
Melvin  F.  Clemens,  Jr.  (202)  927-5538; 
TDD  for  hearing  impaired:  (202)  927- 
5721. 

SUPPLEMENTARY  INFORMATION:  There 
continues  to  be  an  immediate  need  for 
rail  service  over  the  AMR's  Norman 
Branch,  especially  considering  the 
urgency  of  aggregate  shipments  to  the 
State  of  Louisiana  for  a  highway 
construction  project  and  the  service 
needs  of  other  shippers.  AMR  has 
indicated  that  it  is  v/ilting  to  allow 
continued  operations  by  DRRC/CALM 
over  the  Norman  Branch  line  under  the 
Terms  and  Conditions  contained  herein. 
DRRC/CALM  has  expressed  a 
willingness  to  rehabilitate  the  line  to  tlie 
extent  necessary  and  to  provide  ser\'ice 
to  shippers  and  to  continue  its 
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op(^rations.  AMR  and  DRHC/CALM  have 
agreed  amongst  themselves  as  to  the 
terins  of  the  trackage  rights  arrangement. 
Based  upon  these  circumstances  and  the 
statutory  requirements,  an  emergency 
ser.ice  order  under  49  U.S.C.  11123 
contiinues  to  be  appropriate,  and  is 
resJ)L>nsive  to  the  shippers'  ser\  ice 
neejds. 

in.  view  of  the  need  for  continued  rail 
serjice  over  AMR's  Norman  Branch, 
and  DRRC/CALM's  willingness  to 
prdvide  this  service  and  limited  track 
rehflbihtation.  this  decisicn  grants  the 
requests  of  interested  parties  for  interim 
seri  ice  authority  to  DRRC/C.ALM  on  the 
Ttrims  and  Conditions  noted  below  for 
a  period  of  180  days. 

The  emergenc-j'  nature  of  the  situation 
compels  us  to  conclude  that  advance 
put  tic  notice  and  hearings  would  be 
impractical  and  contrary  to  the 
imniediate  public  interest,  and  t!:at  the 
modified  hearing  procedure  conducted 
durilig  the  order's  initial  30-dav  term 
satisfied  the  statutory-  hearing 
requirement  at  49  U.S.C.  11123(a)(2). 
Act+Ordingly,  we  exercise  our  authoritv 
under  49  U.S.C.  11123(a)(1)  to  waive  ' 
further  advance  public  notice  in  the 
present  circiunstanccs. 

\Ye  believ-e  this  auLtiority  to  be 
ncctissary  at  least  for  an  additional  180- 
dayl  period.  Any  interested  party  may 
filebomments  on  this  action  during  this 
period  relating  to  the  necessity  and 
appropriateness  of  continuing  this  order 
in  effect.  All  filings  should  be  addressed 
to  Bernard  Gaillard,  Director,  Office  of 
Compliance  and  Consumer  Assistance, 
Interstate  Commerce  Commission, 
Washington,  EX:  20423;  and  in  the  lower 
left  hand  corner  of  the  envelope  in  large 
letters  should  be  printed,  "OCCA- 
4412."  An  original  and  10  copies  should 
be  filed  of  all  statements. 

Supplemental  Order  No.  1  to  Service 
Order  No.  1516  shall  be  effective  at 
11:59  p.m.,  April  27. 1994. 

Unless  otherwise  modified  by  the 
Conunission,  Supplemental  Order  No.  1 
to  Service  Order  No.  1516  will  expire  at 
11:59  p.m..  on  October  24. 1994. 

DRRC/CALM's  authority  under 
Service  Order  No.  1516  is  expressly 
conditioned  upon  its  agreeing  to: 

(1)  Indemnify  AMR  for  any  liability  that 
might  occur  as  a  result  of  DRRC/CALM's 
operation  of  AMR's  northern  line  segment; 

(2)  Assume  responsibility  for  maintenance  of 
the  northern  line  segment; 

(3)  Compensate  AMR  for  the  3-mile  overhead 
trackage  rights  required  to  effect 
interchange  with  the  UP  at  Gurdon,  AR,  at 
a  mutually  agreed  upon  and  commercially 
reasonable  rate  beginning  June  1, 1994. 

No  further  compensation  during  the 
extended  period  of  this  order  is 
contemplated. 


In  accordance  with  the  above, 
operations  by  DRRC/CALN5  may 
continue  on  the  terms  and  conditions 
described  herein  and  upran  notice  to  the 
Commission  by  DRRC/CALM  that 
conditions  continue  to  exist  which 
allow  safe  operations  over  pertinent 
portions  of  the  Norman  Branch. 

In  operating  AMR's  line,  DRRC/CALM 
shall  use  its  own  cars  and  operating 
equipment,  or  cars  of  other  AMR 
connections  as  agreed  to  by  those 
connections. 

In  providing  service  under  this 
service  order,  DRRC/CALM  shall 
comply  with  the  requirements  of  49 
U.S.C.  lM23(a)(3)  with  respect  to  /VMR 
employees  required  for  this  ooeration. 

Ratos  and  charges  shall  be  those 
applicable  to  the  line  and  in  effect  at  the 
time  DRRC/CALM  commenced 
operations.  DRKC/CALM  shall  not  seek 
changes  in  AMR  rates  and  charges 
during  the  initial  period  of  this  order. 
All  revenues  fi-om  such  charges  shall 
accrue  to  the  account  of  DRRC/CALM 
during  the  effective  period  of  this  order, 
and  shall  not  constitute  assets  of /VMR. 

Any  rehabilitation,  operational,  or 
other  costs  related  to  the  authorized 
operations  shall  be  the  sole 
responsibility  and  liability  of  DRRC/ 
CALM.  Any  such  costs  or  expenditures 
shall  not  be  deemed  an  obligation  or 
liability  of  the  United  States 
Government.  DRRC/CALM  shall  hold 
the  United  States  Government  harmless 
from  any  claim  arising  out  of  the 
authorized  operations. 

Any  operational  difficulties 
associated  with  the  authorized 
operations  shall  be  resolved  by  DRRC/ 
CALM  and  any  other  affected  party 
through  negotiated  agreement,  or,  if  the 
parties  cannot  reach  agreement,  by  the 
Commission.  Any  initiation  of 
operations  by  any  entity  other  than 
DRRC/CALM  over  the  AMR  lines  shall 
occur  only  after  approval  by  the 
Commission  and  upon  30-days'  notice 
to  the  Commission  and  AMR.  This  30- 
day  transition  period  would  apply  also 
to  operation  commenced  pursuant  to  the 
Commission's  approval  of  Finance 
Docket  No.  32479. 

IV'e  find: 

1 .  DRRC/CALM  has  requested  the 
Commission  to  permit  it  to  provide 
continued  rail  service  over  those 
portions  of  the  AMR  lines  included  in 
the  Norman  Branch  which  it  determines 
to  be  operationally  safe. 

2.  To  prevent  transportation  and 
economic  disruptions  in  this  area  of 
Arkansas,  and  to  assure  the  immediate 
continued  movement  of  critically 
needed  commodities  to  adjoining 
regions  of  the  United  States  including 
Louisiana,  it  is  necessary  for  the 


Commission  to  authorize  DRRC/C^LM 
to  operate  over  AMR's  Norman  Branch 
line  including  3  miles  of  overhead 
track.ige  under  49  U.S.C.  11123, 
conditioned  upon  a  waiver  of  any 
compensation  from  the  Federal 
government  and  DRRC/CALM's 
agreement  to  hold  the  United  States 
Government  and  AMR  harmless  from 
any  claim  arising  out  of  the  authorized 
operations. 

This  action  will  not  significantly 
affect  either  the  qnahty  of  the  human 
environment  or  energy  conser\ation. 

It  is  ordered: 

1.  Based  upon  its  undertaking  to  do  so 
upon  the  terms  and  conditions  noted 
herein,  DRRC/CALM  is  authorized 
under  49  U.S.C.  11123  to  enter  upon 
and  operate  AMR's  Norman  Branch 
including  3  miles  of  overhead  trackage 
rights  pursuant  to  the  terras  of  this 
service  order  and  its  agreements  with 
AMR. 

(a)  Operations  by  DRRC/CALM  on  the 
lines  of  AMR^uthorized  in  this  decision 
may  continue  provided  it  gives 
appropriate  notification  to  the 
Commission  that  the  lines  to  be 
operated  remain  safe  for  that  operation. 
Operations  by  DRRC  m.ay  continue  for 
180  days  from  the  effective  date  of  this 
decision  unless  it  is  sooner  modified. 

2.  Operations  performed  under 
authority  of  this  order  shall  conform  to 
the  directions  and  conditions  prescribed 
herein. 

3.  All  submissions  filed  in  this 
proceeding  should  refer  to  Service 
Order  No.  1516  and  should  be  sent  to 
the  Commission's  headquarters  at  12lb 
Street  and  Constitution  Avenue.  N.W., 
Washington,  D.C.  20423.  Any  filings 
made  in  this  proceeding  should  include 
an  original  and  10  copies. 

4.  The  provisions  of  this  deci.sion 
shall  apply  to  intrastate,  interstate,  and 
foreign  commerce. 

5.  The  Commission  retains 
jurisdiction  to  modify,  supplement,  or 
reconsider  this  decision  at  any  time. 

6.  Notice  to  the  general  public  of  this 
decision  shall  be  given  by  publication  in 
the  Federal  Register.  The  decision  will 
be  served  on  the  Federal  Railroad 
Administration,  the  Association  of 
American  Railroads,  American  Short 
Line  Railroad  Association,  DRRC/ 
CALM,  AMR,  and  UP. 

7.  This  decision  and  order  shall 
become  effective  at  11:59  p.m.,  on  April 
27.  1994. 

8.  Unless  otherwise  modified  by  the 
Commission,  this  order  will  expire  at 
11:59  p.m.,  on  October  24, 1994. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Phillips.  Commissioners 
Simmons,  and  Philbin.  Commissioner 
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Philbin  did  not  participate  io  the  disposition 

of  this  proceeding. 

Sidney  L.  Strickland,  Jr. 

Secretary. 

|FR  Doc.  94-11744  Filed  5-12-94;  8:45  am) 

BILUNG  CODE  7035-01-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances  Notice  of  Application; 
Correction 

In  the  Federal  Register  (FR  Doc.  94- 
7167)  Vol.  59,  No.  59  at  page  14426, 
March  28,  1994,  the  Usting  of  controlled 
substances  should  have  included 
Tetrahydrocannabinols  (7370)  and 
Methylphenidate  (1724)  for 
Mallinckrodt  Specialty  Chemicals 
Company,  Mallinckrodt  &  Second 
Streets,  St.  Louis,  Missouri  63147. 

Dated:  May  6.  1994. 
Gene  R.  Halslip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

IFR  Doc.  94-11664  Filed  5-12-94;  8;45  am] 

BILUNG  CODE  4410-0»-M 


Importation  of  Controlled  Substances; 
Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  January  28,  1994,  Noramco 
of  Delaware,  Inc.,  Division  of  McNeilab, 
Inc.,  500  Old  Svkfedes  Landing  Road, 
Wilmington,  Delaware  19801,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below; 


Drug 


Opium,  raw  (9600)  

Poppy  Straw  Concentrate  (9670) 


Sched- 
ule 


Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 


manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  appHcation  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  Juuae  13, 
1994. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42  (b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  apphcants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a).  21  U.S.C.  823(a),  and  21 
CFR  1311.42  (a),  (b).  (c).  (d),  (e).  and  (f) 
are  satisfied. 

Dated:  May  6,  1994. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

IFR  Doc.  94-11665  Filed  5-12-94;  8:45  am) 

BILUNG  CODE  4410-0»-M 


Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  section 
1311.42  of  title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  January  21,  1994,  Sanofi 
Winthrop  L.P..  DBA  Sanofi  Winthrop 
Pharmaceutical,  200  East  Oakton  Street, 
Des  Plaines,  Illinois  60018,  made 
application  to  the  Drug  Enforcement 


Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Codeine  (9050)  

Hydromorphone  (9150) 

Meperidine  (9230) 

Morphine  (9300)  


Sched- 
ule 


Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  wTitten 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC  20537,  Attention;  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  (30  days 
from  publication). 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42  (b).  (c),  (d),  (e),  and  (0-  As  noted 
in  a  previous  notice  at  40  FR  43745^6 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1311.42  (a),  (b),  (c),  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  May  6,  1994. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 

Administration. 

IFR  Doc.  94-11666  Filed  5-2-94;  8:45  am) 

BILUNG  CODE  441l)-09-M 


DEPJARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-29,463] 

Geosignal,  Incorporated;  Denver,  CO; 
Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
recGnsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Geosignal.  Incorporated,  Denver. 
Colorado.  The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  (application  was  issued. 

TA^VV-29,463:  Geosignal,  Incorfxjrated, 
Denver.  Colorado  (April  29,  1994) 

Signed  at  Washington.  DC  this  2nd  dav  of 
May.  1994. 

Marvin  M.  Fooks, 

Director.  Office  of  Adjustment  Assistance. 
|FR  Doc.  94-11451  Filed  5-12-94;  8:45  ami 

BILLING  CODE  4S10-30-M 


rrA-W-27,776) 

Halliburton  Geophysical  Services, 
Incorporated,  a/k/a  Halliburton 
Company,  a'k/a  Halliburton  Energy 
Services,  Headquartered  in  Houston, 
TX;  Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Ii^  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Cert|ification  of  Eligibility  to  Apply  for 
Woi'ker  Adjustment  Assistance 
applicable  to  all  workers  of  Halhburton 
Geophysical  Services,  Inc., 
headquartered  in  Houston,  Texas  and 
operating  at  various  other  locations.  The 
notice  was  issued  on  October  23,  1992 
and  published  in  the  Federal  Register 
on  November  17,  1992  (57  FR  54256). 

The  certification  notice  was  amended 
on  April  18,  1994.  The  amended  notice 
was  published  in  the  Federal  Register 
on  April  29,  1994  (59  FR  22176). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
again  for  workers  of  the  subject  firm. 
Halliburton  restructured  their 
organization  which  caused  Halliburton 
CeoJ)hysical  Services.  Inc.  to  be  known 
as  Ffeflliburton  Company  as  well  as 
Halliburton  Energy  Services.  Claimants 
had  [uages  reported  undsr  all  three 
companies. 
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Accordingly,  the  Department  is 
amending  the  certification  to  show  the 
correct  name  of  the  worker  group. 

The  amended  notice  applicable  to 
TA-W-27.776  is  hereby  issued  as 
follows: 

All  workers  of  Halliburton  Gec^physical 
Ser\-ices.  Inc..  a/k/a/  Halliburton  Company, 
a/k/a  Halliburton  Energy  Services, 
headquart.ered  in  Houston,  Texas  and 
operating  at  various  other  locations  in  the 
below  cited  states  who  became  totally  or 
partially  separated  from  emplojinent  on  or 
after  August  17, 1991  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
theTrade  Actof  1974; 
TA-VV-27,776A    Alaska 
TA-W-27.776B    California 
TA-\V-27,776C    Colorado 
TA-W-27,776D     Louisiana 
TA-\V-27,776E    Mississippi 
TA-VV-27,776F    Nevada 
TA-W-27.776G    New  Mexico 
TA-W-27,776H    Oregon 
TA-VV-27,776I    Texas 
TA-W-27,776J    Washington 
TA-W-27.776K    Wyoming 

Signed  at  Washington,  DC,  this  4th  day  of 
May  1994. 

Violet  L.  Thompson, 

Deputy  Director.  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  94-11684  Filed  5-12-94;  8:45  am) 

BILUNG  CODE  451(V-30-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[94-028] 

Performance  Review  Board,  Senior 
Executive  Service 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  Membership  of  SES 
Performance  Review  Board. 

SUMMARY:  The  Civil  Service  Reform  Act 
of  1978,  Public  Law  95-454  (Section 
405)  requires  that  appointments  of 
individual  members  to  a  Performance 
Review  Board  be  published  in  the 
Federal  Register. 

The  performance  review  function  for 
the  Senior  Executive  Service  in  tlie 
National  Aeronautics  and  Space 
Administration  is  being  performed  by 
the  NASA  Performance  Review  Board 
(PRB)  and  the  NASA  Senior  Executive 
Committee.  The  latter  performs  this 
function  for  senior  executives  who 
report  directly  to  the  Administrator  or 
the  Deputy  Administrator,  members  of 
the  PRB,  and  executives  in  the  Office  of 
the  Inspector  General.  The  following 
individuals  are  serving  on  the  Board 
and  the  Committee: 


Performance  Review  Board 

Wesley  L.  Harris.  Chairperson. 

Associate  Administrator  for 

Aeronautics.  NASA  Headquarters 
Vicki  A.  Novak,  Executive  Secretary. 

Director,  Personnel  Division.  NASA 

Headquarters 
George  E.  Reese,  Deputy  General 

Counsel,  NASA  Headquarters 
Robert  W.  Brown,  Deputy  Associate 

Administrator  for  Human  Resources 

and  Education,  NASA  Headquarters 
Thomas  N.  Tate.  Non-NASA  Member 
C.  Howard  Robins,  Jr..  Deputy  Associate 

Administrator  for  Space  Systems 

Development,  NASA  Headquarters 
Michael  D.  Christensen,  Deputy 

Associate  Administrator  for ' 

Management  Systems  and  Facilities, 

NASA  Headquarters 
Bryan  D.  O'Connor,  Deputy  Associate 

Administrator  (Space  Shuttle),  NASA 

Headquarters 
Amauld  E.  Nicogossian,  Deputy 

Associate  Administrator  for  Life  and 

Microgravity  Sciences  and 

Applications,  NASA  Headquarters 
Peter  T.  Burr.  Deputy  Director,  NASA 

Goddard  Space  Flight  Center  James  A. 

Thomas,  Deputy  Director,  NASA 

Kennedy  Space  Center 
H.  Lee  Beach,  Jr,  Deputy  Director, 

NASA  Langley  Research  Center 
Stuart  J.  Fordyce,  Deputy  Director, 

NASA  Lewis  Research  Center 
Gerald  W.  Smith,  Deputy  Director, 

NASA  Stennis  Space  Center. 

Senior  Executive  Committee 

JR.  Dailey,  Chairperson,  Associate 

Deputy  administrator,  NASA 

Headquarters 
Spence  M.  Armstrong,  Associate 

Administrator  for  Human  Resources 

and  Education,  NASA  Headquarters 
Wesley  L.  Harris.  Associate 

Administrator  for  Aeronautics,  NASA 

Headquarters 
Thomas  P.  Murphy,  Non-NASA 

Member. 

Dated:  May  4,  1994. 
Daniel  S.  Goldin, 
Administrator. 
|FR  Doc.  94-11682  Filed  5-12-94;  8:45  am) 

BILUNO  CODE  7S10-41-U 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting;  Presenting  and 
Commissioning  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Presenting  and  Commissioning 
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Advisory  Panel  (Artists'  Projects 
Regional  Initiatives  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  June  13, 1994.  The  panel  will 
meet  from  9  a.m.  to  5:30  p.m.  in  room 
M-14,  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  N\V., 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  4  p.m.  to  5:30  p.m. 
for  a  Policy  and  Guidelines  Discussion. 

The  remaining  portion  of  this  meeting 
from  9  a.m.  to  4  p.m.  is  for  the  purpose 
of  panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  fmancial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endoxvment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.,  Washington 
DC,  20506,  202/682-5532,  TYY  202/ 
682-5496,  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC,  20506,  or  call  202/682-5436. 

Dated:  May  10, 1994. 
Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations.  National 

Endowment  for  the  Arts. 

IFRDoc.  94-11737  Filed  5-12-94;  8:45  ami 
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Meeting;  Theater  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Theater  Advisory  Panel  (Artistic 
Advancement/Special  Projects  Section) 
to  the  National  Council  on  the  Arts  will 
be  held  on  June  2,  1994.  The  panel  will 
meet  from  9:30  a.m.  to  7  p.m.  in  room 
730,  at  the  Nancy  Hanks  Center,  1100 


Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  9:30  a.m.  to  10  a.m. 
for  Introductory  Remarks  and  Review 
Criteria  and  from  5:30  p.m.  to  7  p.m.  a 
Policy  and  Guidelines  Discussion. 

The  remaining  portion  of  this  meeting 
from  10  a.m.  to  5:30  p.m.  is  for  the 
purpose  of  panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8,  1994,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.,  Washington 
DC,  20506,  202/682-5532,  T'VY  202/ 
683-5496,  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvorme  M.  Sabine,  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington. 
DC,  20506,  or  call  202/682-5439. 

Dated:  May  10.  1994. 
Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations,  National 

Endowment  for  the  Arts. 

|FR  Doc.  94-11736  Filed  5-12-94;  8:45  am) 

BILLING  COOE  7537-01-M 


Meeting;  Theater  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Theater  Advisory  Panel  (National 
Resources/Services  to  the  Field  Section) 
to  the  National  Council  on  the  Arts  will 
be  held  on  June  9,  1994.  The  panel  will 
meet  from  9  a.m.  to  5:30  p.m.  in  room 
730,  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 


A  portion  of  this  meeting  will  be  open 
to  the  pubhc  from  4  p.m.  to  5:30  p.m. 
for  a  Guidelines  and  Policy  Discussion. 

The  remaining  portion  of  this  meeting 
from  9:30  a.m.  to  4  p.m.  Is  for  the 
purpose  of  panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foimdation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994.  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.,  Washington 
DC  20506,  202/682-5532,  TYY  202/ 
682-5496,  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvorme  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5439. 

Dated:  May  10. 1904. 

Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations,  S'atioiial 
Endowment  for  the  Arts. 

|FR  Doc.  94-11735  Filed  5-12-94;  8:45  am) 

BILLING  COOE  7S37-01-M 


NATIONAL  LABOR  RELATIONS 
BOARD 

National  Labor  Relations  Board 
Advisory  Committee  on  Agency 
Procedure 

AGENCY:  National  Labor  Relations 

Board. 

ACTION:  Notice  of  establishment  of 

National  Labor  Relations  Board 

Advisory  Committee  on  Agency 

Procedure. 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act.  5 
use.  app.  2  (1972),  and  29  CFR 
102.136  (1993),  and  after  consuhing 
with  and  obtaining  the  approval  of  the 
Committee  Management  Secretariat  of 
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tlie  General  Services  Administration 
and  the  Office  of  Management  and 
Budget,  the  National  Labor  Relations 
Board  has  determined  that  the 
estabhshment  of  a  National  Labor 
Relations  Board  Advisory  Committee  on 
Agency  Procedure  is  necessary  and  in 
the  public  interest.  Except  as  hereinafter 
noted  and  until  further  notice,  the 
Agency  adopts  and  will  follow  the 
Federal  Advisory  Committee 
Management  Regulations  far  the 
operation  of  this  and  future  advisory 
committees  (41  CFR  101-6.1001— 
101.61035(1993). 

The  purpose  of  the  Committee  is  to 
provide  input  and  advice  to  the  Board 
and  General  Counsel  on  changes  in 
Agency  procedures  that  will  expedite 
case  processing  and  improve  Agency 
service  to  the  pubhc.  The  Committee 
will  function  solely  as  an  advisory  body 
and  in  compliance  with  the  terms  of  the 
Federal  Advisory  Committee  Act  and  its 
charter  will  be  filed  in  accordance  with 
the  provisions  of  the  Act. 

Tne  Committee  will  consist  of  50 
members  divided  into  two  panels,  one 
composed  of  25  Union-side 
representatives  and  the  other  of  25 
Management-side  representatives. 
Membership  on  the  panels  will  be 
broadly  representative  of  persons  who 
represent  labor  and  management  before 
the  Agency,  and  members  will  be 
selected  for  their  expertise  in 
representing  labor  and  management 
before  the  Agency.  Balance  of 
Committee  composition  will  be  ensured 
through  geographical,  ethnic  minority 
and  women  representatives,  and 
through  representation  by  the  Co-Chairs 
of  the  NLRB  Practice  and  Procedure 
Committee  of  the  Labor  and 
Employment  Law  Section  of  the 
American  Bar  Association. 
Appointments  will  be  for  two  years 
unless  otherwise  directed  by  the 
Chairman  of  the  Board.  Committee 
members  will  be  required  to  bear  their 
own  costs  for  travel  and  other  expenses 
in  connection  with  their  participation 
on  the  Committee. 

Generally,  the  two  panels  of  the 
Committee  will  meet  separately.  The 
date,  place  and  time  of  the  panel 
meetings  will  be  published  in  the 
Federal  Register.  The  notice  will  also 
announce  whether  the  meetings  are 
open  or  closed  to  public  attendance,  and 
if  closed,  the  reasons  why.  A  session  of 
the  Committee  will  consist  of  one 
scheduled  meeting  of  each  panel.  When 
the  panels  meet  on  different  dates,  the 
adjournment  of  the  latter  of  the  two 
panels  will  constitute  an  adjournment  of 
that  session  of  the  Committee.  Within 
30  days  of  that  adjournment,  any 
member  of  the  public  may  present 


written  comments  to  the  Committee  on 
the  matters  considered  during  the 
previous  session. 

Written  comments  should  be 
submitted  to  the  Committee's 
Management  Officer  and  Designated 
Federal  Official.  Miguel  Gonzelez, 
Executive  Assistant  to  the  Chairman. 
National  Labor  Relations  Board.  1099 — 
14th  Street.  NW.,  suite  11104. 
Washington,  DC  20570-0001; 
Telephone:  (202)  273-2864. 

VVUliam  B.  Gould  IV, 

Chairman. 

IFR  Doc.  94-11606  Filed  5-12-94;  8:45  am] 

BILLINO  CODE  7S4»-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-317  AND  50-318] 

Baltimore  Gas  and  Electric  Company; 
Environmental  Assessment  and 
Finding  of  no  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-53 
and  DPR-69.  issued  to  Baltimore  Gas 
and  Electric  Company  (the  licensee)  for 
operation  of  the  Calvert  Cliffs  Nuclear 
Power  Plant,  Unit  Nos.  1  and  2,  located 
at  the  licensee's  site  in  Calvert  County, 
Marj'land. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendments  would 
revise  Figure  5.1-1,  Site  Boundary  Map. 
and  Figure  5.1-2.  Low  Population  Zone 
Map.  in  the  Technical  Specifications 
(TSs).  The  revisions  are  needed  to 
correct  the  discrepancy  between  the 
current  site  property  lines  and  the 
property  lines  as  shown  on  TS  Figure 
5.1-1  and  Figure  5.1-2.  This 
discrepancy  resulted  from  the  purchase 
of  land  subsequent  to  issuance  of  the 
plant  operating  licenses  and  the  failure 
to  update  the  TSs  to  reflect  the  change 
in  site  property  lines. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  September  29. 1992. 
as  supplemented  by  letters  dated 
October  22. 1993.  and  November  11. 
1993. 

Need  for  the  Proposed  Action 

The  proposed  changes  to  the  TSs  are 
required  to  correct  the  discrepancy 
between  the  current  site  property  lines 
and  the  property  lines  as  shown  on 
Figure  5.1-1  and  Figure  5.1-2  in  the 
TSs.  This  discrepancy  resulted  from  the 


purchase  of  six  parcels  of  land 
subsequent  to  issuance  of  the  plant 
operating  licenses  and  the  failure  to 
update  the  TSs  to  reflect  the  change  in 
property  lines.  The  original  site  covered 
1135  acres.  With  the  addition  of  the  six 
new  parcels  of  land,  the  site  now  covers 
2108  acres. 

Environmental  Impacts  of  the  Proposed 
Action 

The  2108  acre  Calvert  Cliffs  site 
includes  forest  and  farmland  which 
surround  the  plant.  The  land's  primary 
purpose  is  to  ser\'e  as  a  natural  buffer 
between  the  plant  and  the  local 
community.  Over  1500  acres  of  the  site 
are  covered  with  woodlands.  The 
remaining  acreage  is  made  up  of  various 
open  areas,  a  50-acre  recreational 
facility,  and  a  working  farm  of  about  100 
acres.  The  six  parcels  of  land  that  were 
acquired  by  the  licensee  subsequent  to 
issuance  of  the  plant  operating  licenses 
are  comprised  of  shoreline  property, 
woodlands,  and  farmland. 

The  proposed  revisions  to  TS  Figure 
5.1-1  and  Figure  5.1-2  are 
administrative  in  nature  in  that  they 
will  update  the  TSs  to  accurately  reflect 
the  current  site  boundary.  The  proposed 
amendments  will  not  change  plant 
equipment,  operation  or  procedures, 
and  do  not  adversely  affect  the 
probability  or  the  consequences  of  any 
accident  at  this  facility.  "The  proposed 
amendments  also  do  not  affect 
radiological  efiluents  from  the  facility  or 
the  radiation  levels  at  the  facility. 
Although  the  exclusion  area  as  defined 
in  10  CFR  part  100  has  been  increased.  • 
the  property  addition  does  not  change 
the  licensee's  offsite  dose  calculations. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
impacts  associated  with  the  proposed 
amendments. 

There  are  no  persons  who  reside  on 
any  of  the  new  parcels  and  the  acquired 
property  does  not  contain  sites  of 
historical,  archaeological  or  scenic 
significance.  The  licensee's  Land 
Management  Program  implements 
certain  forestry  and  farming  practices 
that  are  intended  to  preserve  the  site's 
land  resources  and  natural  habitats. 
There  are  three  focal  areas  of  the 
program;  fire  prevention,  significant 
laws  and  regulations,  and  wildlife 
considerations.  Salient  aspects  of  these 
focal  areas  are  summarized  below. 

In  the  area  of  fire  prevention,  the 
licensee  has  implemented  a  program  to 
replace  large  stands  of  Virginia  Pine 
trees  with  better  quality  trees  to  reduce 
the  potential  for  fire'.  A  system  of  fire 
roads  has  also  been  developed 
throughout  the  property  and  firefighting 
equipment  has  been  strategically  placed 
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aJong  these  roads  to  assist  personnel  in 
the  event  of  a  fire.  A  property  grid 
system  has  been  established  to 
determine  the  location  and  extent  of  a 
fire  once  discovered. 

With  respect  to  significant  laws  and 
regulations,  environmental  laws  in  the 
State  of  Maryland  are  focused  on 
promoting  good  soil  conservation 
practices,  improving  the  quality  of  the 
Chesapeake  Bay,  and  preserving 
endangered  species  and  other  animals 
unique  to  the  area.  To  avoid  erosion  and 
keep  land  productive,  the  licensee  uses 
practices  such  as  contour  plowing, 
applying  pesticides  and  fertilizer 
properly,  rotating  crops,  minimizing 
tilling,  and  growing  a  cover  crop  diu^ing 
the  winter  for  all  fanning  operations. 

The  Chesapeake  Bay  Critical  Areas 
Law  strictly  governs  the  use  of  land 
within  100  feet  of,  and  all  tributaries 
leading  into,  the  Chesapeake  Bay.  The 
law  was  enacted  to  prevent  the 
continued  deterioration  of  the  Bay  by 
controlling  future  development  and 
water  runoff  containing  harmful 
quantities  of  sediment,  fertilizers, 
pesticides,  and  toxic  metals  from 
agricultural  fields  and  other  developed 
land  adjacent  to  the  Bdv.  The  licensee 
complies  with  Calvert  County's  Critical 
Area  Plan.  Four  of  the  new  parcels  of 
land  have  land  which  falls  in  the  critical 
area. 

The  Calvert  Cliffs  site  is  regulated  by 
the  Federal  "Endangered  Species  Act." 
16  U.S.C  1531.  This  act  requires 
landowners  to  preserve  those  areas 
inhabited  by  species  protected  by  this 
act.  At  Calvert  Cliffs,  the  Tiger  Beetle 
and  Bald  Eagle  are  protected.  Two 
species  of  the  Tiger  Beetle  are  found 
along  the  beach  area  at  Calvert  Cliffs; 
the  Northeastern  Beach  Tiger  Beetle  and 
the  Puritan  Tiger  Beetle.  A  family  of 
Bald  Eagles  is  located  in  the  southern 
portion  of  the  Calvert  Cliffs  site. 

The  Calvert  Cliffs  site  is  home  for  a 
wide  variety  of  wildlife,  including  two 
animal  species  considered  endangered. 
Their  habitat  is  largely  preseived  on 
more  than  three-fourths  of  tht  2108 
acres  at  Calvert  Cliffs.  By  implementing 
sound  forestry  practices  the  licensee 
endeavors  to  ensure  that  the  necessary 
food,  nesting  areas,  and  cover  a.^ 
provided  to  supp>ort  the  animals  that 
live  at  Calvert  Cliffs.  The  licensee  has 
several  plans  in  place  to  ensure  diat  the 
habitats  of  the  various  wildlife  species 
are  preserved. 

Tne  proposed  revisions  to  the  TSs 
will  merely  update  the  TSs  to  reflect  the 
current  site  boundary  and  will  not  affect 
the  utilization  of  the  six  new  parcels  of 
land  or  implementation  of  the  licensee's 
Land  Management  Program.  The 
proposed  amendments  will  also  not 


affect  nonradiological  plant  effluents 
and  have  no  other  environmental 
impact.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendments. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Prior  Hearing  in 
connection  with  this  action  was 
published  in  the  Federal  Register  on 
October  28. 1992  (57  FR  48813).  No 
request  for  hearing  or  petition  for  leave 
to  intervene  was  filed  following  this 
notice. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated.  The  principal 
alternative  would  be  to  deny  the 
requested  amendments.  Such  action 
would  not  enhance  the  protection  of  the 
environment. 

Alternate  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Calvert  Cliffs  Nuclear 
Power  Plant,  Unit  Nos.  1  and  2,  dated 
April  1973. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  to  modify  the  TSs.  The  NRC 
staff  consulted  with  the  State  of 
Maryland  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
of  Maryland  had  no  comments  regarding 
this  proposed  action. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
anvendment. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quahty  of  the 
human  environment 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  29, 1992 
as  supplemented  by  letters  dated 
October  22, 1993,  and  November  11, 
1993.  These  letters  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street, 
NVV.,  Washington.  DC  20555  and  at  the 
Local  Public  Document  room  located  at 
the  Calvert  County  Library,  Fourth 


Street,  Prince  Frederick,  Maryland. 
20678. 

Dated  at  Rockville,  Maryland,  this  5th 
day  of  May  1994. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Capra, 

Director.  Project  Directorate  1-2,  Division  of 
Reactor  Projects  I/U,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  94-11654  Filed  5-12-94;  8:45  am) 

BILLING  CODE  75W-01-M 

[Docket  No.  50-247] 

Consolidated  Edison  Company  of  New 
York,  Inc.;  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  10  CFR 
part  50.  Appendix  J.  Paragraph  ni.D.3, 
Type  C  tests,  to  the  Consohdated  Edison 
Company  of  New  York.  Inc.  (the 
licensee),  for  the  Indian  Point  Nuclear 
Generating  Unit  No.  2.  located  in 
Westchester  County,  New  York. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  licensee  would  be  exempt  from 
the  requirements  of  10  CFR  part  50, 
appendix  J.  Paragraph  IIIJ).3,  to  the 
extent  that  an  extension  would  be 
allowed  for  performing  Type  C  leak  rate 
tests  on  containment  isolation  valves. 
These  leak  rate  tests  are  currently 
required  to  be  performed  at  intervals  no 
greater  than  2  years.  The  exemption 
would  allow  Type  C  leak  rate  tests  to  be 
performed  at  intervals  no  greater  than 
30  months. 

By  letter  dated  January  28,  1994,  the 
licensee  requested  an  amendment  to  the 
Technical  Specifications  (TSs)  and  an 
exemption  from  the  Code  of  Federal 
Regulations  (CFR)  requirements  to  allow 
Type  C  leak  rate  tests  to  be  performed 
at  intervals  no  greater  than  30  months. 

Need  for  the  Proposed  Action 

The  licensee  commenced  operating  on 
24-month  fuel  cycles,  instead  of  the 
previous  18-month  fuel  cycles,  starting 
with  fuel  cj'cle  12.  Fuel  cycle  12  started 
in  April  1993.  The  requirements  of  10 
CFR  part  50,  appendix  J,  Paragraph 
III.D.3.  indicate  the  Type  C  leak  rate 
tests  must  be  performed  during  each 
reactor  shutdown  for  refueling  at 
intervals  no  greater  than  2  years  (24 
months).  In  order  to  conform  with  this 
regulation,  the  licensee  could  be 
required  to  shutdown  Indian  Point 
Nuclear  Generating  Unit  No.  2  and  enter 
a  forced  outage  prior  to  the  next 
refueling  outage. 


The  NRC  staR^had  previously 
recognized  that  certain  regulations 
would  not  accominodate  fuel  cycles 
longer  than  18  months.  Consequently, 
the  NRC  staff  issued  Generic  Letter  (GL) 
91-04,  "Changes  in  Technical 
Speci^cation  Surveillance  Intervals  to 
Accommodate  a  24-Month  Fuel  Cycle." 
This  GL  provides  guidance  to  licensees 
on  how  to  prepare  requests  for  TS 
amendments  and  regulation  exemptions 
which  are  needed  to  accommodate  24- 
month  fuel  cycles.  The  licensee's  letter 
of  January  28, 1994,  followed  the 
guidance  of  GL  91-04. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  does  not 
increase  the  probability  or  consequences 
of  accidents  previously  analyzed  and 
the  proposed  exemption  does  not  affect 
facility  radiation  levels  or  facility 
radiological  effluents.  The  requested 
exemption  is  based,  in  part,  on 
increasing  the  margin  to  the  allowed 
combined  leakage  limit  for  Type  B  and 
C  tests  by  25  percent.  In  addition,  the 
licensee  has  reviewed  the  results  of 
previous  leak  rate  tests  performed  at 
Indian  Point  Nuclear  Generating  Unit 
No.  2,  and  provided  a  basis  for 
concluding  that  containment  leakage 
will  be  maintained  within  acceptable 
hmits  with  a  maximum  test  interval  of 
30  months.  The  NRC  staff  has 
determined  that  the  licensee's  submittal 
is  consistent  with  the  guidance 
provided  in  GL  91-04.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  only  involves  leak  rate  tests 
on  containment  isolation  valves.  It  does 
not  affect  nonradiological  plant 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  is  no 
significant  nonradiological 
environmental  impact  associated  with 
the  proposed  exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  are  no  significant 
environmental  effects  that  would  result 
from  the  proposed  exemption,  any 
alternatives  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated.  The  principal  alternative 
would  be  to  deny  the  licensee's  request 
for  exemption.  Such  action  would  not 
reduce  the  environmental  impacts  of 
plant  operations. 
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Alternate  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmental 
Statements  Related  to  the  Operation  of 
Indian  Point  Nuclear  Generating  Plant 
Unit  No.  2,"  dated  September  1972. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
submittal  that  supports  the  proposed 
exemption  discussed  above.  The  NRC 
staff  consulted  with  the  State  of  New 
York  regarding  the  environmental 
impact  of  the  proposed  exemption.  The 
State  of  New  York  had  no  comments 
regarding  this  proposed  action. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  exemption  under 
consideration. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  application  for 
exemption  dated  January  28, 1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Docimient 
Room,  2120  L  Street,  NW.,  Washington, 
DC  20555,  and  at  the  White  Plains 
Public  Library,  100  Martine  Avenue, 
White  Plains,  New  York  10610. 

Detailed  at  Rockville,  Maryland,  this  6th 
day  of  May  1994. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Capra, 

Director,  Project  Directorate  I-l,  Division  of 
Reactor  Projects-I/U,  Office  of  Nuclear  Reactor 
Regulation. 

IFR  Doc.  94-11655  Filed  5-12-94;  8:45  am| 

BILLINQ  CODE  r5»0-01-M 


[Docket  No.  50-397] 

Washington  Public  Power  Supply 
System;  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuing  an  amendment  to 
Facility  Operating  License  No.  NFP-21 
issued  to  Washington  Public  Power 
Supply  System  (the  licensee)  for 
operation  of  the  Nuclear  Project  No.  2 
(WNP-2)  plant,  located  in  Benton 
County,  Washington. 

The  proposed  amendment  would  (1) 
revise  TS  3/4.4.2  and  3/4.5.1  to  require 


main  stream  system  and  automatic 
depressurlzation  system  safety/relief 
valve  (SRVJ  surveillance  testing  within 
12  hours  af^er  steam  pressure  and  flow 
are  adequate  to  do  the  testing;  and  (2) 
revise  TS  Table  4.3.7.5-1  to  require  SRV 
position  indicator  surveillance  testing 
within  12  hours  after  steam  pressure 
and  flow  are  adequate  to  do  the  testing. 

The  intent  of  the  change  is  to  clarify 
when  the  12-hour  time  period  begins. 
The  licensee  is  also  making  a  change  to 
the  TS  SRV  basis  to  clarify  that  testing 
SRVs  at  low  power  means  testing  them 
when  there  is  adequate  steam  pressure 
and  flow. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibihty  of 
a  new  or  different  kind  of  accident  frt)m 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

The  Supply  System  has  evaluated  the 
proposed  changes  against  the  above 
standards  as  required  by  10  CFR  50.91(a)  and 
concluded  that  the  change  does  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

The  potential  delay  in  confirming  safety 
relief  valve  (SRV).  SRV  position  indication 
(acoustic  monitor,  valve  stem  position 
indicators,  and  tailpipe  temperature 
instnmients),  and  ADS  operebiiity  during 
plant  startup  should  not  result  in  any  change 
to  the  expected  satisfactory  completion  of  the 
required  surveillance  tests.  Surveillance 
testing  that  is  conducted  during  the  plant 
shutdown  sequence,  and  during  shutdown, 
provides  reasonable  assurance  that  the  SRVs 
will  function  when  required.  Under  the 
proposed  change,  plant  test  conditions  would 
not  be  different  than  in  the  past  since  testing 
was  not  begun  until  adequate  pressure  for  the 
duration  of  the  test  was  achieved. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 
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The  proposed  changes  do  not  involve  a 
design  change  nor  do  Lhey  involve  changes 
outside  the  scop>e  of  the  existing  test 
requirements.  No  new  failure  modes  are 
introduced  as  a  result  of  the  proposed 
changes.  The  acoustic  monitors  merely 
provide  indication  that  an  SRV  is  open.  They 
do  not  provide  an  actuation  signal.  Alternate 
mechanisms  of  SRV  position  indication  exist, 
i.e..  reactor  water  level  changes,  reactor 
pressure  changes,  main  turbine  6)^38$  valve 
position,  SRV  tail  pijje  temf>erature, 
suppression  pool  level,  and  suppression  pool 
temf)erature.  The  time  delay  prior  to 
operability  verification  will  not  affect 
Technical  Specification  requirements. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  have  no  impact  on 
the  operability  or  jjerformance  requirements 
of  the  SRVs,  including  the  ADS  function,  as 
they  do  not  change  the  lift  setpoints  or 
minimum  number  of  valves  required  to  be 
operable.  The  effect  of  delaying  the  starting 
point  of  the  time  clock  is  not  expected  to 
affect  completion  of  the  required  tests.  ADS/ 
SRV  position  indication  availability  will  not 
be  significantly  affected  by  the  proposed 
change  since  the  additional  48  hours  per 
refueling  cycle  of  not  verifying  SRV,  SRV 
position  indication,  and  ADS  SRV  operability 
ocoiTS  at  low  power  with  the  High  Pressure 
Core  Spray  and  Reactor  Core  Isolation 
Cooling  systems  available.  Additionally, 
there  is  a  high  probability  that  the  SRVs 
would  perform  their  intended  function  if 
required  even  though  they  have  not  been 
declared  operable. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  Hnal 
determination.  Normally,  the 
Commission  will  not  issue  the 
amendment  until  the  30-day  notice 
period  expires.  However,  should 
circumstances  change  during  the  notice 
period  such  that  failure  to  act  in  a 
timely  way  would  result,  for  example, 
in  derating  or  shutdown  of  the  facihty, 
the  Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 


and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  in  the 
Federal  Register  and  provide  for 
opportunity  for  a  hearing  after  issuance. 
The  Commission  expects  that  the  need 
to  take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11555  Rockville  Pike,  Rockville. 
Maryland,  from  7:30  a.m.  to  4:15  p  m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street  NW., 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  June  13,  1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license,  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Conunission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Richland  Public  Library,  955  Northgate 
Street,  Richland,  Washington  99352.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularly  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 


should  specifically  explain  the  rea.sons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  peti»,'on  to  intervene 
which  must  include  a  Hst  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  f>etitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  e\adence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  fijial 
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determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  Ipave  to  intervene  must  be  filed  with 
tlie  Secj-etary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  N\V..  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  1-800-248- 
5100  (in  Missouri  1-800-342-6700). 
The  iWestem  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addmssed  to  Theodore  R.  Quay, 
Director,  Project  Directorate  IV-3. 
pctitiioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Couijisel,  U.S.  Nuclear  Regulatory 
Comniission,  Washington,  DC  20555, 
and  \o  M.  H.  Phillips,  Jr.,  Esq.,  Winston 
&  Stiawn,  1400  L  Street  NW., 
Washington,  DC  20005-3502,  the 
liccdSee's  attorney. 

Nontimely  filings  of  petitions  for 
leave  to  inter.'ene.  amended  petitions, 
supplemental  petitions  and/or  requests 
for  blearing  will  not  be  entertained 
absetit  a  determination  by  the 
Comjnission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balaiicirg  of  the  factors  specified  in  10 
CFR;2.714(a}(l)  (iHv)  and  2.714(d). 

Foir  further  details  with  respect  to  this 
aciiuin,  see  the  application  for 
amendment  dated  May  5,  1994,  which 
is  avuilable  for  public  inspection  at  the 
Coiunission's  Public  Document  Room, 
the  Cj«lmau  Building.  2120  L  Street 
NW.j  Washington.  DC  20555  and  at  the 
locali  public  document  room  located  at 


the  Richland  Public  Library,  955 
Northgate  Street,  Richland,  Washington 
99352. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  May  1994. 

For  the  Nuclear  Regulatory  Commission. 
L.  Mark  Padovaui, 

Acting  Project  Manager.  Project  Directorate 
A'-3.  Division  of  Reactor  Projects— nUlV', 
Office  ofSuclear  Reactor  Regulation. 
[FR  Doc.  94-11786  Filed  5-12-94;  845  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34018;  Fil9  No.  SR-OTC- 
84-04] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  of  Proposed  Rule  Change 
Relating  to  the  Implementation  of  the 
Interactive  Capabilities  and  of  the 
Eiectronic  Mail  Features  of  the 
Enhanced  institutional  Delivery 
System 

May  5,  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, i  notice 
is  hereby  given  that  en  April  13,  1994, 
The  Depository  Trust  Company  ("DTC") 
filed  with  the  Securitios  and  Exchange 
Commission  ("Commission")  tiie 
proposed  rule  change  as  described  in 
items  I,  II,  and  III  below,  which  Items 
have  been  prepared  primarily  by  the 
self-regulalory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
procedures  for  electronic  mail  features 
and  for  the  interactive  use  of  DTC's 
enhanced  Institutional  Delivery  ("ID" ) 
system. 2 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 


•15U.S.C.  78503)11)  (1968). 

'  The  enhanced  ID  system  concept  was  a  [proved 
in  an  earlier  Commission  order.  The  ordnr  speciHed 
thai  each  individual  feature  of  the  enha.ired  ID 
system  would  be  the  subjpc!  of  a  separeie  filing 
under  section  19(b)(1)  of  the  Act.  .Securities 
Exchange  Act  Release  No.  33466  (Januarv  12.  1994). 
59  FR  3139  (File  No.  SR-DTC-93-07)  {orri.-r 
approving  concept  of  enhanced  ID  systpm). 


comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  proposed  rule  change  will  enable 
ID  system  users  to  use  the  ID  system 
interactively  with  the  capability  of 
accomplishing  all  ID  system  processing 
within  a  single  business  day.  ID  system 
users  will  have  the  option  to  continue 
to  use  the  ID  system  in  a  batch  mode. 

The  proposal  also  seeks  to  implement 
two  electronic  mail  features.  These 
features  will  enable  ID  system  users  to 
send  and  receive  "notification  of  order 
execution"  and  "institution  instruction" 
messages.  A  notification  of  order 
execution  can  be  sent  by  a  broker-dealer 
to  communicate  the  details  of  an  order 
execution  to  an  institution.  If  the 
institution  accepts  the  notifiration  of 
order  execution,  the  institution  can  send 
the  broker-dealer  an  institution 
instruction  containing  information,  such 
as  the  allocation  of  block  trades,  which 
is  needed  by  the  broker-dealer  to  enter 
trade  data  into  the  ID  system  for  the 
preparation  of  confirmations.  Currently, 
broker-dealers  and  institutions  make 
telephone  calls  or  send  facsimile 
tran.smissions  to  communicate  this 
information. 

The  proposed  rule  change  is 
(consistent  with  the  requirements  cf 
section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  because  the 
proposed  rule  change  will  further 
automate  the  process  by  which 
securities  transactions  are  cleared  a.nd 
settle  and  thereby  will  facilitate  the 
prompt  and  accurate  clearance  and 
settlement  cf  securities  transactions. 
The  propc-.ai  also  is  consistent  with 
section  1"A  in  that  l)ecause  the 
proposed  rule  change  enhances  DTC's 
existing  ID  system  it  will  be 
implemented  consistently  with  tin- 
safeguarding  of  securities  and  funds  in 
D'rC's  custody  or  control  or  for  which 
DTC  is  responsible. 

(Bj  Self-Regulatory  Crgnnization  s 
Statement  en  Burden  on  Competition 

DTC  perceives  no  impact  on 
competition  by  reason  of  the  prop-cM»d 
nile  change. 
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(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Alembers,  Participants  or  Others 

The  interactive  capability  and 
electronic  mail  features  have  been 
developed  through  widespread 
consultations  with  securities  industry 
members.  Written  comments  from  DTC 
participants  or  others  have  not  been 
solicited  on  the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed  rule 
change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change  should  be 
disapproved. 

DTC  requests  accelerated 
effectiveness  for  the  proposed  rule 
change  pursuant  to  section  19(b)(2)  of 
the  Act  so  that  the  proposed  rule  change 
can  be  implemented  as  soon  as  possible. 
Recently,  the  Commission  adopted  Rule 
15c6-l  under  the  Act  which,  effective 
June  1, 1995,  establishes  three  business 
days  as  the  standard  settlement 
timeframe  for  broker-dealers. »  The 
proposed  rule  change,  particularly  the 
interactive  capabihty  of  the  ID  system, 
will  facilitate  three  business  day 
settlement.  Accelerated  effectiveness  of 
the  proposed  rule  change  will  enable  ID 
system  users  to  become  accustomed  to 
the  ID  system  well  in  advance  of 
conversion  to  a  three  business  day 
settlement  cycle. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule         ., 


change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  vdthheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW., 
Washington,  IX  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-94-04  and 
should  be  submitted  by  June  3,  1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-11698  Filed  5-12-94,  8:45  ami 
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[Release  No.  34-34026;  File  No.  SR-PSE- 
94-3J 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
Pacific  Stocit  Exchange,  inc.  Relating 
to  its  Capital  Requirements  for  Equity 
Specialists 

May  9.  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  January  14. 1994, 
the  Pacific  Stock  Exchange,  Inc.  ("PSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 
March  8, 1994,  the  PSE  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change.'  On  April  1, 
1994,  the  PSE  submitted  to  the 
Commission  Amendment  No.  2  to  the 
proposed  rule  change.z  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


'  For  a  detailed  description  and  discussion  of  the 
conversion  to  a  three  business  day  settlement  cycle, 
refer  to  Securities  and  Exchange  (Commission 
Release  Nos.  33-7022.  34-33023.  and  IC-19768 
(October  13.  1993),  58  FR  52891  (File  No.  S7-5-93) 
(order  adopting  Commission  Rule  I5c&-1). 


*  17  CFR  200.30-3(b)(12)  (1992). 

•  See  letter  from  Michael  D.  Pierson.  Senior 
Attorney.  Market  Regulation,  PSE,  to  Louis  A. 
Randazzo.  Attorney.  Office  of  Derivative  and 
Exchange  Oversight,  SEC.  dated  March  4.  1994. 
Amendment  No.  1  made  various  clarifying 
amendments  to  the  proposed  rule  change. 

'See  letter  from  Michael  D.  Pierson.  Senior 
Attorney,  Market  Regulation.  PSE.  to  Louis  A. 
Randazzo,  Attorney.  Office  of  Derivative  and 
Exchange  Oversight.  SEC.  dated  March  28. 1994. 
Amendment  No.  2  made  further  clarifying 
amendments  to  the  proposed  rule  change. 


I.  Self-Regulatory  Oi:ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  amend  its  rules 
relating  to  the  capital  requirements  for 
specialists.  The  proposal  states  that  if  an 
Exchange  specialist  firm  is  subject  to  the 
Aggregate  Indebtedness  Requirement 
Under  Rule  15c3-l,3  such  firm  must 
maintain  a  minimum  net  capital  of  not 
less  than  $200,000.*  The  proposal 
establishes  a  lesser  minimum  net  capital 
requirement  for  broker-dealers  in 
specialist  posts  that  are  backed  by  more 
than  one  broker-dealer.  Finally,  the 
Exchange  is  proposing  to  amend  its 
rules  in  response  to  recent  amendments 
adopted  by  the  Commission  to  its  net 
capital  rules  for  Exchange  specialists.* 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fifing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  governing  the  purpose  of  and 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose 

Pursuant  to  recent  amendments  to 
Commission  Rule  15c3-1,b  on  April  1, 
1994,  the  Exchange's  equity  specialists 
became  subject  to  the  Commission's  net 
capital  rule.7  Accordingly,  the  Exchange 
is  proposing  to  amend  its  rules  to  reflect 
the  elimination  of  exemption  from  that 


'The  Aggregate  Indebtedness  Standard  under 
Rule  15c3-l  states  that  no  broker  or  dealer,  other 
than  one  that  elocts  the  Alternative  Standard,  shall 
permit  its  aggregate  indebtedness  to  all  other 
persons  to  exceed  1500  percent  of  its  net  capital  (or 
800  percent  of  its  net  capital  for  12  months  after 
commencing  business  as  a  broker  or  dealer).  See  17 
CFR  240.15c3-l(aMl)(i)  (1993). 

♦The  term  "net  capital",  as  used  in  the  PSE 
proposal,  means  net  capital  as  defined  by 
Commission  Rule  15c3-l.  Rule  15c3-l  defines  net 
capital  as  the  net  worth  of  a  broker  or  dealer, 
adjusted  by  certain  adjustments  prescribed  in  Rule 
15c3-l.  See  17  CFR  240.15cJ-l(c)(2)  (1993). 

'According  to  proposed  PSE  Rule  2.1, 
Commentary  .03,  the  proposed  amendments  to 
Rules  2.1(b)  and  (c)  will  become  effective  on  July 
1,  1994.  See  Amendment  No.  1,  supra  note  1. 

•  17  CFR  240.15C3-1  (1993). 

'  See  Securities  Exchange  Act  Release  No.  32737 
(August  11.  1993),  58  FR  43555  (August  17.1993). 
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Rule.8  The  Exchange  is  also  proposing 
to  establish  an  additional  requirement 
that  its  equity  specialist  finns  that  are 
subject  to  the  Aggregate  Indebtedness 
Requirement  under  Rule  15c3-l  must 
maintain  a  minimum  net  capital  of 
$200,000.  Equity  specialist  firms  subject 
to  the  Alternative  Net  Capital 
Requirement  would  be  required  to 
comply  with  subsection  (a)(l)(ii)  of  Rule 
15c3-1.9  The  Exchange  is  also 
proposing  further  amendments  to  clarify 
these  new  requirements  and  to  establish 
related  procedures  for  specialist  firms 
whose  net  capital  falls  below  certain 
levels.  The  Exchange  believes  that  the 
proposed  amendments  are  appropriate 
to  assure  that  the  customers  and 
creditors  of  its  equity  specialists  are 
protected  from  monetary  losses  and 
delays  in  the  event  of  a  speciahsfs 
failure. 

(a)  EJiminntion  of  specialist 
exemption.  The  Exchange  is  proposing 
to  amend  PSE  Rule  1.8(a).  which 
currently  identifies  the  following 
members  as  exempt  from  the  Exchange's 
net  capital  rule:  any  floor  broker,  market 
maker  in  listed  options,  or  specialist, 
registered  with  the  Exchange  in  any 
such  capacity,  who  is  exempt  from  the 
minimum  net  capital  requirements 
prescribed  by  Rule  2.1  (Capital 
Requirements).  The  E,\change  is 
proposing  to  delete  "specialists"  from 
this  list  and  to  add  "lead  market  makers 
in  listed  options"  to  the  list.'o  This 


»0n  Augusi  11,  1993,  the  Commission  amended 
Rule  15c3-l.  in  part,  to  make  the  Commissions  net 
capital  rule  applicable  to  certain  specialists  that  an 
currently  exempt  from  the  rule  (the  amended  Rule 
makis  the  Commission's  net  capital  rule  applicable 
to  all  specialists  other  than  options  markol  makers). 
.See  Securities  Exchange  Act  Rele.ase  .No.  32737, 
suprp  note  7. 

"As  of  April  1,  1994.  the  Commission's  net 
capital  rule  requires  the  Exchange's  equ.ty 
specialists  to  maintain  net  capital,  under  the 
aggregate  indebtedness  method,  equal  to  a 
minimum  of  SIOO.OOO  (S75.000  until  June  30,  1094) 
and,  under  the  alternative  method,  equal  to  a 
minimum  of  S2S0.0OO  (S20O.0OO  until  July  1,  1994). 
.S't«  Securities  Exchange  Act  Ri'leise  No.  32737, 
supro  note  7.  Rule  15c3-l(a)(l)(ii)  contains  '.he 
Alternative  Standard,  which  states  in  part,  that  a 
broker  or  dealer  shall  not  permit  its  net  capital  to 
'w  less  than  the  greater  of  S2S0.0(K)  or  2  percent  of 
aggragale  debit  items  computed  in  accordance  w.ith 
Exhibit  A  to  Rule  15c3-3.  See  17  CKR  240.15c 3- 
l(a)(t)(ii)(1993). 

'"In  the  Commission's  release  adopting 
amendments  to  Rule  lSc3-1  (the  net  capital  rule), 
the  Commission  stated  that  It  does  not  believe  that 
it  is  atcessary  to  apply  the  net  capital  rule  to 
options  market  makers  because,  on  an  individudi 
basis,  they  are  not  as  imegral  to  the  proper 
functioning  of  the  markets  in  their  securities.  The 
releaM  further  states  that  specialists  other  than 
options  market  makers  perform  several  fundions 
that  options  market  makers  do  not,  including  the 
maintenance  of  a  specialist's  book  containing  a 
listing  of  all  orders  away  from  the  current  market 
price  and  the  dissemination  of  accurate  quotations 
in  their  speciality  securities.  Moreover,  the 
exchanges  that  use  options  specialists  look  to  a 


amendment  is  intended  to  make  the 
Exchange's  rules  conform  to  the  recent 
amendments  to  the  Commission's  net 
capital  rule.'! 

(b)  Specialist  subject  to  aggregate 
indebtedness  requirement.  The 
Exchange  is  proposing  to  adopt  a  rule 
that,  notwithstanding  the  requirements 
of  the  Commission's  net  capital  rxde, 
would  require  each  of  its  specialist 
firms  that  are  subject  to  the  Aggregate 
Indebtedness  Requirement  of  Rule 
15c3-l  to  maintain  a  minimum  net 
capital  of  not  less  than  $200,000.  The 
proposed  rule  further  provides  that  if  at 
any  time  a  specialist  firm's  net  capital 
falls  below  $200,000,  such  firm  shall 
promptly  notify  the  Financial 
CompUance  Department  of  the 
Exchange  and,  in  addition,  such  firm 
shall  not  operate  as  a  speciafist  with  net 
capital  of  between  $150,000  and 
$199,999  for  more  than  60  days  unless 
such  firm  (a)  obtains  from  the  Vice 
President,  Regulation,  or  a  senior  officer 
of  the  Exchange  written  consent  to 
continue  to  operate  as  a  specialist;  and 
(b)  takes  corrective  action  including,  but 
not  limited  to,  actively  seeking 
financing  to  correct  its  net  capital 
deficiency.  12 

The  proposal  further  provides  that  if 
such  a  specialist  firm's  net  capital  fails 
below  $150,000,  such  firm  shall  be 
subject  to  remedial  action  including,  but 
not  limited  to,  the  loss  of  specialist 
privilftges. 

With  regaid  to  joint  accounts,  the 
proposal  provides  that  if  a  specialist 
post  is  backed  by  more  than  one  broker- 
dealer,  then  each  such  broker-dealer 
subject  to  the  Aggregate  Indebtedness 
Requirei.nent  of  Rule  15c3-l  must 
maintain  a  minimum  net  capital  of 
$150,000.  If  at  any  time  such  a  broker- 
dealer's  net  capital  falls  below  $150,000, 


single  specialist  or  specialist  unit  to  hjuitlle  all  trade 
wherea.o  options  market  makers  compete  with  other 
market  makers.  See  Securities  Exchange  Act  Release 
No.  32737.  supra  note  7.  Options  lead  market 
makers  on  the  Exchange  floor  compete  with  other 
market  makers  for  orders  and  do  not  maintain  a 
specialist  book  containing  a  list  of  all  orders  awsy 
from  the  rurrent  market  price.  Accordingly,  the 
Exchange  believes  that  options  lead  market  makers 
should  be  tre<i!ed  as  options  market  makers  thai  are 
exempt  from  Commission  Rule  15c3-l  and 
therefore,  have  been  exempted  from  the  Exchange 
capfldl  regulations. 

"The  proposal  also  adds  Commenta.'v  .04  to  Rule 
2.1.  which  st^ites  that  members  exempt  from  the 
provisions  of  subsections  (b).  (c)  and  (d)  of  Rule  2.1 
are  set  forth  in  Rule  2.8(a). 

12  Pursuanl  to  amendments  to  the  Commi.»sion's 
not  capital  rule,  effective  April  1,  1994,  Exchange 
e<juily  specialists  became  subject  to  the 
Commission's  net  capital  rule.  See  Securities 
Ejcchange  Act  Release  No.  32737,  supra  note  7.  As 
a  result.  Exchange  equity  specialists  are  rr-quirod  to 
comply  generally  with  the  provisions  of  Ihe 
Commission's  early  warning  notification 
procedures  as  codified  in  Section  17a-l  I  under  the 
Act. 


such  broker-dealer  shall  promptlv  notify 
the  Financial  Compliance  Department  of 
the  Exchange  and,  in  addition,  such 
broker-dealer  shall  not  operate  as  a 
specialist  with  net  capital  between 
$120,000  and  $149,999  for  more  than  60 
days  unless  such  firm  (a)  obtains  from 
the  Vice  President,  Regulation,  or  a 
senior  officer  of  the  Exchange  wxilten 
consent  to  continue  to  operated  as  a 
specialist;  and  (b)  takes  corrective  action 
including,  but  not  Umited  to,  actively 
seeking  financing  to  correct  its  net 
capital  deficiency.  In  addition,  if  such 
broker-dealer's  net  capital  falls  below 
$120,000,  such  broker-dealer  shall  be 
subject  to  remedial  action  including,  but 
not  limited  to,  the  loss  of  specialist 
privileges. 

(c)  Specialists  subject  to  the 
alternative  net  capital  requirements. 
The  Exchange  is  proposing  to  provide  in 
its  rules  that  specialist  firms  subject  to 
the  Alternative  Net  Capital  Requirement 
must  comply  with  the  requirements  of 
Rule  15c3-l(a)(l)(ii).  The  Exchange  is 
further  proposing  to  state  that  if  a 
sjHiciahst  post  is  backed  by  more  Lhan 
one  broker-dealer  then  each  such 
broker-dealer  that  is  subject  to  the 
Alternative  Net  Capital  Requirement 
must  comply  vrHh  the  requirements  of 
Rule  15c3-l(a)(l)(ii). 

(d)  Other  proposed  changes.  The 
Exchange  is  proposing  to  make  the 
following  additional  changes  to  its  rules 
on  capital  requirements  for  specialists: 
First,  the  Exchange  is  proposing  to 
clarify  its  rules  by  providing  in  Rule  2.1 
that  the  new  not  capital  requirements 
will  be  in  addition  to  the  Specialist  Post 
Capital  requirement  of  Rule  2.2. »■♦ 
Second,  the  proposal  provides  that  the 
Exchange  shall  promptly  notify  the 
Equity  Floor  Trading  Committee  of  any 
specialist  firm's  net  capital  deficiency 
and  of  any  action  taken  by  the  Vice 
President,  Regulation,  or  senior  officer 
of  the  Exchange  in  connection 
therewith.  Third,  the  proposal  further 
provides  that  each  speciaUst  firm  shall 
report  its  net  capital  to  the  Exchange  in 
a  form  and  manner  proscribed  by  the 
Exchange.  »♦ 


"Rule  2  2  provides,  l.n  pert,  that  members 
registered  as  specialists  shall  at  all  times  maintain 
for  each  5pi»cial;sl  post  a  minimum  of  5150.000  ;n 
either  cash  or  marketable  securities  or  an  amount 
equal  to  25%  of  the  sum  of  iha  market  value  of  its 
securities  positicr.-i.  both  long  and  short,  whichever 
is  greater. 

'*The  proposal  also  adds  clfirifying  language  lo 
Rule  2.1(a),  which  states,  among  other  things,  that 
pu'suant  lo  lh<»  provisions  of  Rule  17a-ll  under  th« 
Act,  each  member  organization  shall  promptly 
notify  the  Conunission  if  t.Ha  member  organization's 
net  capital  does  not  equal  or  exceed  the  apprnpriata 
minimum  required  by  SEC  Rule  lSc3-l  or  if  nutico 
is  otherwise  required  by  SEC  Rule  17a-l  1. 
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(2J  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,  in  general,  and 
section  6(b)(5),  in  particular,  in  that  it 
promotes  just  and  equitable  principles 
of  trade  and  protects  investor  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
^  rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulator}-  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV'.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  WTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street.  NW, 
Washington  DC  20549.  Copies  of  the 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 


office  of  the  PSE.  All  submissions 
should  refer  to  File  No.  SR-PSE-94-3 
and  should  be  submitted  by  June  3. 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  94-11702  Filed  5-12-94;  8:45  ami 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Municipal 
Securities  Rulemaking  Board  Relating 
to  Procedures  for  Submitting 
Information  on  Political  Contributions 
Pursuant  to  Rule  G-37 

May  9.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  April  22,  1994,  the 
Municipal  Securities  Rulemaking  Board 
("Board"  or  "MSRB")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
as  described  in  Items  I  and  II  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
purpose  of  the  proposed  rule  change  is 
to  provide  procedures  for  submitting 
information  on  political  contributions 
pursuant  to  rule  G-37.  The  Board  has 
requested  accelerated  approval  of  the 
proposed  rule  change  in  order  to  allow 
for  the  timely  submission  of.  and  public 
access  to,  information  concerning 
political  contributions.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons.  The 
Commission  also  finds  good  cause  for 
granting  accelerated  approval  of  the 
proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  is  filing  a  proposed  rule 
change  to  establish  procedures  relating 
to  the  submission  of  information  to  the 
Board  pursuant  to  rule  G-37,  on 
political  contributions  and  prohibitions 
on  municipal  securities  business. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 


the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Sections  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  April  7,  1994,  the  Commission 
approved  Board  rule  G-37  on  political 
contributions  and  prohibitions  on 
municipal  securities  business.'  Rule  G — 
37(e)(ii)  provides  that  reports  on 
contributions  made  and  municipal 
securities  business  engaged  in  during 
the  reporting  period  must  be  submitted 
to  the  Board  on  Form  G-37,  in 
accordance  with  Board  rule  G-37  filing 
procedures,  quarterly,  with  due  dates 
determined  by  the  Board.  In  its  rule  G- 
37  filing,  the  Board  noted  that  it  was 
developing  appropriate  rule  G-37  filing 
procedures  to  allow  for  public  access  to 
the  information  to  be  submitted  on 
Form  G-37. 2  The  current  proposed  rule 
change  establishes  procedures  for 
brokers,  dealers  and  municipal 
securities  dealers  for  filing  with  the 
Board  information  relating  to  political 
contributions  as  required  by  rule  G-37.s 
The  proposal  also  establishes 
procedures  for  filing  voluntary 
information  relating  to  political 
contributions.-" 

The  proposal  requires  dealers  to  file 
two  copies  of  Form  G-37,  and  to  submit 
such  forms  within  thirty  (30)  calendar 
days  after  the  end  of  each  calendar 
quarter.  These  dales  correspond  to 
January  31,  April  30,  July  31,  and 
October  31.  The  Board  will  maintain 
one  copy  of  each  Form  G-37  off-site  for 
back-up  purposes,  and  will  maintain  the 
second  copy  of  each  Form  G-37  at  its 
Public  Access  Facility  ("PAF")  in 
Virginia,  where  it  will  be  available  to 
the  public  for  review  and 


1  Securities  Exchange  Act  Release  No.  338C8 
(April  7,  1994).  59  FR  17621  (April  13.  1994).  Rule 
G-37  became  effective  April  25.  1994. 

-See  Securities  Exchange  Act  Release  No.  33482 
(lanuary  14.  1994),  59  FR  3389. 

1  In  order  to  assist  dealers  in  complying;  with  rule 
G-37  filing  requirements,  the  Board  intends  to 
develop  an  informal  "Procedures  Manual"  which 
will  contain  the  relevant  forms  and  procedures. 

«  Brokers,  dealers,  municipal  securities  dealers,  or 
others  may  voluntarily  submit  to  the  Board 
additional  information  relating  to  political 
contributions  provided  that  such  information  is 
submitted  in  accordance  with  Board  rule  C-37 
Piling  procedures. 
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photocopying.5  The  Board  also  will 
maintain  a  database  of  reports  filed  by 
each  dealer  (as  well  as  any  other  party 
voluntarily  submitting  information  on 
political  contributions),  so  that  any 
member  of  the  public  may  telephone  the 
Board's  offices  to  inquire  whether  a 
particular  dealer  (or  other  party)  has 
submitted  a  report  pursuant  to  rule  G- 
37.fi  To  further  enhance  public  access  to 
this  information,  the  Board  will  provide 
a  list  of  companies  that  offer  document 
retrieval  and  mailing  services.  As  the 
Board  gains  experience  with  rule  G-37 
submission  procedures,  and  as  the 
informational  needs  of  the  municipal 
market  change  with  regard  to  political 
contributions,  the  Board  will  seek  to 
expand  the  access  and  services  available 
to  the  pubhc. 

While  the  rule  G— 37  procedures  will 
result  in  many  dealers  filing  forms  at  or 
about  the  same  time,  the  Board  believes 
that  it  can  adequately  process  this 
information  in  a  timely  maimer. 
However,  if  such  processing  becomes 
unduly  burdensome  for  the  Board,  then 
it  may  consider  staggering  dealer 
submission  due  dates  in  the  future.  In 
addition,  if  the  number  of  voluntary 
submissions  substantially  increases  the 
Board's  costs  of  processing  this 
information,  then  it  may  consider 
charging  a  filing  fee  to  cover  some  of  the 
expenses  associated  v.ith  certain  of  this 
voluntarily  submitted  information. 
Finally,  the  Board,  in  the  future,  may 
re^/iew  the  necessity  for,  and  propriety 
of,  charging  an  access  fee  for  the  forms 
filed,  if  any,  pursuant  to  rule  G-37. 

The  Board  oelieves  that  the  proposed 
rule  change  is  consistent  with  Section 
15B(b)(2)(C)  of  the  Act,  which  provides 
that  the  Board's  rules  shall  be  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
re^spect  to,  and  facilitating  transactions 
in  municipal  securities,  to  remove 
impediments  to  and  perfect  the 
nuachanism  of  a  free  and  open  market  in 
miinicipal  securities,  and,  in  general,  to 
protect  investors  and  the  public  interest. 


>The  Board  will  charge  20  cents  per  page  plus 
salas  taix.  if  applicable,  for  photocopying.  This  is  the 
sajne  pricing  structure  currently  used  for 
photocopying  official  statements  and  advance 
refunding  documents  al  the  PAF. 

"In  addition  to  the  deale.-'s  name,  the  information 
avetlable  through  the  database  will  include,  among 
other  things,  the  quarterly  period  covered  by  the 
report  and  summary  information  on  political 
cofitribulions.  Although  rule  G-37  requires  dealers 
tojreport  certain  summary  ii'formation  concerning 
cotitributions.  it  does  not  require  disclosure  of  the 
nurnes  of  individual  .municipal  Hnance 
prpfe.ssioniils  or  executive  officer  contributors. 


B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act,  since  it  will  apply 
equally  to  brokers,  dealers,  and 
municipal  securities  dealers. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Board  has  requested  that  the 
Commission  find  good  cause,  pursuant 
to  Section  19(b)(2)  of  the  Act,  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  filing  in  the 
Federal  Register.  The  Board  believes 
that  accelerated  approval  is  necessary  to 
facilitate  timely  submission  of,  and 
public  access  to,  information  concerning 
pohtical  contributions  by  allowing 
dealers  to  comply  with  these 
requirements  by  the  first  reporting 
deadUne  of  July  31.  1394. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  Board,  and.  in 
particular,  with  Section  15Bfb)(2)(C) 
and  (G)  of  the  Act."  Section  15B(b)(2)(C) 
authorizes  the  MSRB  to  adopt  rules 
designed  to  prevent  fi'audulent  and 
manipulative  acts  ajid  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating  transactions  in  municipal 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  in  municipal  secuiities 
and,  in  general,  to  protect  investors  and 
the  public  interest.  Section  15B(b)(2)(G) 
authorizes  the  MSRB  to  adopt  rules  that 
prescribe  the  records  to  be  made  and 
kept  by  municipal  securities  dealers  and 
the  periods  for  which  such  records  shall 
be  preserved. 

The  proposal  establishes  appropriate 
due  dates  and  procedures  for  filing  with 
the  Board  information  concerning 
political  contributions  required  by  rule 
G-37(e)(ii).  The  Commission  also  finds 
good  cause  for  approving  the  proposed 
rule  change  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  the 


notice  of  filing  in  the  Federal  Register. 
Accelerated  approval  is  appropriate  to 
facilitate  the  timely  submission  of,  and 
public  access  to,  information  concerning 
pohtical  contributions  by  allowing 
dealers  to  comply  with  the  reporting 
requirements,  pursuant  to  rule  G-37,  by 
the  first  reporting  deadline  of  Jul v  31, 
1994. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  v\-ith  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  MV.. 
Washington,  DC  20543.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  WTitfen  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relations  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Board.  All 
submissions  should  refer  to  File  N'o. 
SR-MSRB-94— i  and  should  be 
submitted  by  June  3.  1994. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.e  that  the 
proposed  rule  change  be,  and  hereby  is. 
approved. 

For  the  Commission  by  the  Divisioi;  of 
Market  Regulation,  pursuant  to  deitj^ited 
authority.  17  U.S.C.  200.30-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Seriptary. 
IFR  Doc.  94-11699  Filed  3-12-94;  6  45  Am] 

BILUNG  CODE  60tO-01-M 


'S-jctions  15B(b)(2)(C).  iG'.  MS  U.S.C.  SS7lio- 
4(h)(2)(C).  tGjj. 


"-ISD.S.C.  7Ksibl{2). 
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[Release  l4o.  34-34021;  International  Series 
F^elease  No.  664;  File  No.  SR-NASO-94- 
25] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Notice  and  Order 
Granting  Accelerated  Approval  to 
Proposed  Rule  Change  Extending  the 
Informational  Linkage  With  the  Stock 
Exchange  of  Singapore  Ltd.  for  Six 
Months 

May  6,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  > 
("Act"),  notice  is  hereby  given  that  on 
April  26.  1994,  the  National  Association 
of  Securities  Dealers,  Inc.  ("NASD") 
filed  with  the  Securities  and  E.xchange 
Conmiission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  hereby  files,  pursuant  to 
Section  19(b)(1)  of  the  Act  and  Rule 
19b—4  thereunder,  for  Commission 
authorization  to  extend  the  operation  of 
its  Pilot  Program  with  the  Stock 
Exchange  of  Singapore  Limited  ("SES") 
for  six  months.  The  Pilot  Program 
currently  consists  of  an  interchange  of 
closing  price  and  volume  data  on  up  to 
35  Nasdaq  securities  that  also  may  be 
traded  through  the  SES's  facilities 
(collectively,  "Pilot  Securities").  With 
the  thirteen  hour  time  difference  (twelve 
hours  during  EDT),  the  trading  hours  of 
the  SES  and  NASD  markets  do  not 
overlap.  The  end-of-day  information 
being  exchanged  under  the  Pilot 
Program  may  assist  in  the  establishment 
of  opening  prices  the  following  business 
day.  The  Pilot  Program  currently 
involves  no  automated  order  routing  or 
execution  capabilities,  and  no  such 
capability  will  be  established  during  the 
proposed  extension. 

Tne  Commission  originally 
authorized  operation  of  the  NASD- SES 
Pilot  Program  for  a  two-year  ter.m  2  that 
was  extended  most  recently  through 
May  12.  1994.  3  Commission  approval  of 
the  instant  filing  would  permit 
continuation  of  this  Pilot  Program 
through  November  12,  1994.  During  this 
interval,  no  more  than  35  N.Hsdaq  issues 


•I5U.sC.  78s(S)tl)(19l9B). 

^Sr"  Release  No.  34-25457  (Mdi.  14.  1988),  53  VV. 
«)156(Mdr.  21.  l'J88). 

1  ve  Release  No.  34-33061  (CJtt.  15.  1993).  58  hR 
540;/  (Ot!.  22.  1993). 


will  be  included  in  this  Pilot  Program. 
That  figure  corresponds  to  the  number 
originally  authorized  at  the  inception  of 
the  Pilot  Program  in  1988.  As  noted  in 
File  No.  SR-NASD-93-28,  the  SES 
information  being  transmitted  to  the 
NASD  reflects  the  SES's  use  of  an  order- 
driven  trading  system  (knownn  as  the 
"CLOB"). 

11.  Self-Regulatory  Organization's 
Statement  of  the  Puq}ose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
nile  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NASD-SES  Pilot  Program 
commenced  operation  with  the 
Commission's  approval  of  File  No.  SR- 
NASD-a7-40  on  March  14.  1988.  The 
principal  features  of  this  Program  were 
fully  described  in  Section  1  of  that  Form 
19b— 4,  which  description  is  hereby 
incorporated  by  reference.* 

The  current  authorization  of  the 
N.\SE)-SES  Pilot  Program  will  expire  on 
May  12,  1994.  The  NASD,  on  its  own  as 
well  as  on  the  SES's  behalf,  hereby 
requests  that  the  Commission  approve  a 
further  extension  of  the  Pilot  Program 
for  six  months,  expiring  on  November 

12,  1994. 

During  the  proposed  extension,  each 
market  will  transmit  to  the  other  static 
price/volume  information  compiled  at 
the  end  of  each  trading  day  on 
approximately  35  Nasdaq  securities 
which  are  also  traded  on  the  SES.  The 
NASD  will  transmit  for  each  Pilot 
Security  tlie  closing  inside  quotes, 
cumulative  volume,  last  sale  price  and 
the  closing  quote  of  every  Nasdaq 
market  maker  in  each  of  the  Pilot 
Securities  (collectively  referred  to  as 
"NASD  information").  In  recognition  of 
the  SES's  use  of  the  order-driven  CLOB 
system,  the  SES  will  transmit  the 
following  data  elements  for  i^ach  Pilot 
si-curity:  closing  price  (i.e.,  tne  price  of 
the  final  tiansaction  in  the  CLOB  on  that 
business  day),  the  highest  and  lowest 


prices  at  which  transactions  were 
effected,  and  the  aggregate  volume 
(collectively  referred  to  as  "SES 
information").*  Because  all  trading  of 
Pilot  Securities  on  the  SES  occurs  in  the 
CLOB,  the  price  information  sent  to  the 
NASD  will  reflect  the  prices  of  actual 
trades  consummated  by  the  automated 
matching  of  buy  and  sell  orders  resident 
in  the  CLOB  system. 

The  CLOB  is  a  fully  automated 
trading  system  that  was  instituted  bv  the 
SES  in  1989.  Prior  to  that  time,  the  SES 
employed  a  quote-driven,  market  maker 
system  similar  to  the  Nasdaq  Stock 
Market.  Orders  to  buy  and  sell  securities 
are  entered  into  the  CLOB  through  some 
1,800  trading  terminals  on  the  premises 
of  approximately  26  SES  member  firms. 
The  CLOB  provides  an  electronic  limit 
order  file  with  open  orders  ranked  by 
price  and  time  in  each  security.  When 
the  terms  of  two  orders  match,  the 
CLOB  generates  an  automated  execution 
accompanied  by  confirmations  back  to 
the  originating  brokers. 

As  noted  in  File  No.  SR-NASD-93- 
28,  the  SES  intends  to  incorporate  the 
Pilot  Securities  into  "CLOB 
International."  The  latter  is  a  separate 
section  of  the  SES  market  system  for  the 
trading  of  foreign  issues  that  are  not 
listed  on  the  SES.  These  securities  trade 
through  the  CLOB  in  the  same  manner 
as  SES-listed  securities.  CLOB 
Intenjational  currently  includes  the 
stocks  of  Malaysian,  Hong  Kong,  and 
Philippine  issuers.  The  SES  regards 
inclusion  of  the  Pilot  Securities  in 
CLOB  International  as  a  logical  step  in 
the  progression  of  the  Pilot  Program. 
Further,  the  SES  believes  that  this  step 
could  stimulate  greater  trading  interest 
in  Nasdaq  securities  among  Singapore 
investors.  Accordingly,  both  the  NASD 
and  the  SES  desire  to  continue  the  Pilot 
Program. 

Tne  incorporation  of  Pilot  Securities 
into  CLOB  International  will  not  alter 
the  basic  operation  of  the  Pilot  Program, 
namely,  the  interchange  of  st.ntic.  end- 
of-day  information  on  the  Pilot 
Securities.  SES  information  will 
continue  to  be  offered  only  to 
subscribers  of  Nasdaq  Level  2/3 
services.*"'  Similarly,  NASD  information 
transmitted  to  Singapore  will  be 
available  only  on  the  terminals  used  by 
SES  members  to  access  the  CLOB.  The 
original  linkage  agreement  between  tJie 
NASD  and  the  SES  will  remain  in  effect 
for  the  term  of  the  extended  Pilot 


'  See  ^]':o  P.i-!.M.-M  \o.  34-25065  (Oct  28.  1987). 
52  KR  42107  (Nov.  3,  19B7). 


^  If  no  trades  aro  effected  in  a  Pilot  socurity  on 
a  Riven  day.  th«  Si".S  will  trons.mil  no  data  on  thai 
issuo  oven  if  bids  or  offers  had  boen  entered  into 
the  CLOB  for  po.ssible  execution. 

••To  retriftve  this  information,  a  Nasdaq 
subscriber  must  enter  a  discrete  c]i;;!r)'  through  a 
Nasdar)  Worlcslatlon  device. 
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Program.  That  agreement,  which 
provides  for  the  sharing  of  regulatory 
information  as  needed,  is  believed 
adequate  given  the  limited  nature  and 
limited  scope  of  the  Pilot  Program. 

Finally,  tne  NASD  acknowledges  that 
any  farther  enhancement  to  the  Pilot 
Projgram,  including  the  introduction  of 
autbmated  order  routing  and  execution 
facilities,  would  require  concurrent 
authorizations  from  the  Commission 
an4  the  Monetary  Authority  of 
Singapore.  No  such  enhancement  is 
plaiuied  for  implementation  during  the 
reqiiested  extension. 

Tlhe  NASD  believes  that  Sections 
llA(a)(l)  (B)  and  (C),  15A(b)(6),  and 
17A(a){l)  of  the  Act  provide  the 
stamtory  basis  for  this  proposed  rule 
chajnge.  Subsections  (B)  and  (C)  of 
Section  llA(a)(l)  set  forth  the 
Coiigressional  goals  of  achieving  more 
effibent  and  effective  market 
operations,  the  availability  of 
information  with  respect  to  quotations 
for  securities  and  the  execution  of 
investor  orders  in  the  best  markt^t 
through  the  application  of  new  data 
processing  and  communications 
techniques.  Section  15Afb)(6)  requires, 
am  ing  other  things,  that  the  rules  of  the 
NASD  be  designed  to  foster  cooperation 
anc  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
pronessing  information  with  respt'ct  to, 
anc  facilitating  transactions  in 
seciirities,  a.nd  to  remove  impedim.cnts 
to  c  nd  perfect  the  mechanism  of  a  free 
anc  open  market.  Finally,  Section 
17A(a)(l)  reflects  the  Congressional 
goails  of  linking  all  clearance  and 
settlement  facilities  and  reducing  costs 
involved  in  the  clearance  and  settlement 
process  through  new  data  processing 
and  communications  techniques.  The 
NAiSD  submits  that  extension  of  the 
Pil<)t  Program  will  further  these  ends  by 
projviding  the  cooperative  regulatory 
envttronment  and  operating  experience 
needed  for  advancement  of  these  goals 
in  tihe  context  of  internationalization  of 
seciirities  markets. 

B.  Self- Regulatory  Organization's 
Statfnient  on  Burden  on  Competition 

The  extended  Pilot  Program  will 
permit  the  continued  exchange  of  static 
market  data  on  a  limited  group  of 
Naidaq  securities  between  the  NASD 
and  the  SES  on  a  non-exclusive  basis. 
The  costs  of  supporting  the  Pilot 
Program  are  nominal,  and  the 
sponsoring  markets  absorb  their 
respective  costs.  The  market 
information  being  exchanged  by  the 
NA;SD  and  SES  under  the  Pilot  Program 
is  deemed  to  constitute  an  exchange  of 
equivalent  value.  Hence,  no  additional 
fee  i5  paid  by  NASD  and  SES  member 


firms  for  receipt  of  the  static  data  being 
provided  on  Pilot  Securities. 

The  NASD  submits  that  neither  the 
structure  no  operation  of  the  present 
Pilot  Program  poses  any  burden  on 
competition. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comment  on  the  Proposed 
Rule  Change  Received  From  Members, 
Participants,  or  Others 

The  NASD  did  not  solicit  or  receive 
written  comments  on  this  rule  proposal. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NASD  requests  that  the 
Commission  find,  pursuant  to  St-ction 
19(b)(2)  of  the  Act.  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publishing  notice  of  the  filing  and.  in 
any  event,  by  May  12.  1994.  Th'='  NASD 
believes  that  accelerated  approval  is 
appropriate  for  the  following  reasons: 
(1)  The  experimental  character  of  the 
Pilot  Program  and  the  need  to  r-.aintain 
continuity  in  its  operation;  (2)  the 
commitment  not  to  make  any  significant 
operational  changes  during  the 
requested  extension  absent  Commission 
approval;  (3)  the  limi'ed  nature  of  the 
Pilot  Program,  both  in  terms  of  the 
number  of  Pilot  securities  and  the 
amount  of  market  ir; formation  being 
exchanged;  and  (4)  the  limited  utility  of 
end-of-day,  static  information  to  the 
NASD  and  SES  member  firms  capable  of 
accessing,  respectively,  SES  and  N.'^SD 
information.  Moreover,  during  the 
period  of  the  proposed  extension,  the 
sponsoring  markets  remain  committed 
to  exchange  regulatory  information 
whenever  the  need  arises.  Finally,  if 
accelerated  approval  is  not  granted,  the 
sponsors  will  be  obliged  to  teminate 
this  experimental  program  before  its 
potential  benefits  can  be  realized  in 
relation  to  the  globalization  of  securities 
markets. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
appUcable  to  the  NASD  and,  in 
particular,  the  requirements  of  Sections 
llA(a)(l)  (B)  and  (C).  15A(b)(6). 
17A(a)(l)  and  the  rules  and  regulations 
thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30lh  day  after  the  date  of 
publishing  of  notice  of  filing  thereof 
The  Commission  believes  that 
accelerated  approval  is  appropriate  to 
maintain  continuity  in  the  Pilot  Program 
and  to  allow  the  sponsors  to  continue  to 
assess  the  impact  of  the  trading  of  these 


securities  in  the  international  section  of 
the  SES's  order-driven  market  system. 
Further,  th(?  Pilot  Program  is  of  a  hmited 
nature  and  no  substantive  changi^s  will 
be  implemented  during  the  proposed 
extension.  Accordingly,  the  Commission 
believes  that  the  Pilot  Program  should 
not  be  terminated  under  these 
circumstances. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing.    . 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments.all  written  statements  w)'h 
respect  to  the  proposed  rule  change  that 
are  filed  wiih  the  Commission,  and  all 
written  co;rimunications  relating  to  the 
proposed  rule  change  hf;tween  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  5  >2,  will  be 
available  fur  inspection  and  copym,;  in 
the  Commission's  Public  Referent  i> 
Room.  Copies  of  such  filing  will  ..;•  ■  be 
available  for  inspection  und  copyi'.,c  at 
the  principal  office  of  tin:  NASD. 

All  submissions  should  refer  to  f-  i)e 
Number  SR-NASD-S4-25  and  sh' -.ild 
be  submitted  by  June  3,  1994. 

It  is  therefore  ordered,  pursuant  to 
section  19ib)(2)  of  the  .Act,  that  the 
proposed  rule  change  b",  and  hereby  is, 
approved  for  a  period  of  six  months, 
through  November  12.  1994. 

For  the  Commission,  by  the  Divi? ic-:,  ^if 
Market  Regulation,  pursucr.t  to  deli-g,il«  J 
authority.  17  CFR  200. 30- J  (a )( 12) 
Margaret  H.  .McFarland, 
Deputy  Secretory. 

!FR  Doc.  04-11700  Filed  5-12-94.  8  4^  .i;nl 
BILUNQ  CODE  801(M>t-M 
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New  York  L'fe  Institutional  Funds,  Inc., 
etal.;  Application 

May  9.  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  New  York  Life  Institutional 
Funds,  Inc.  (the  "Company").  The 
MainSfav  Funds  (the  "Trust"),  and 
NYLIFE  Distributors,  Inc.  ("Nylife 
Distributors"). 
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RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from 
sections  2(a)(32).  2(ai(35),  18(f)(1).  18(g). 
18(i).  22(c).  and  22(d)  of  die  Act  and 
rule  22c-l  thereunder. 
SUMMARY  Of  APPt-lCATlON:  Applicants 
seek  an  order  that  would  permit  the 
Company  and  the  Trust  to  (a)  issue 
multiple  classes  of  shares  representing 
interests  in  the  same  portfolio  of 
securities  and  (b)  assess  and,  under 
certain  circumstances,  waive  a 
contingent  deferred  sales  charge 
("CDSC")  on  redemptions  of  shares.  The 
order  will  supersede  previous  orders 
that  permitted  the  assessment  of  a 
CDSC. 

FILING  DATE:  The  application  was  Tded 
on  June  9.  1992.  and  amended  on 
August  6.  1992,  November  12.  1992. 
January  27.  1994.  and  May  5,  1994. 
Applicants  have  agreed  to  file  an 
additional  amendment,  the  substance  of 
which  is  incorporated  herein,  during  the 
notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  il'.e  request,  personally  or  by 
maii.  Hearing  requests  should  he 
received  by  liie  SLC  by  5:30  p.m.  on 
JiiiiL'  3.  1994,  and  should  be 
accompanied  by  proof  of  ser\'!ce  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
heaHng  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  4'n  5th 
Street  NW..  Washington.  DC  2054^). 
Applicants,  51  Madison  Avenue,  New 
York.  New  York  lOUlO. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eh'.ine  M.  Hog^s.  Staff  AtU-Mn  v,  at  (202) 
272-302fi.  or  Robert  A.  Robeitson, 
BrjiPch  Chief,  at  (202)  272-30.10 
(Division  of  Envestimr.!  Man.igement. 
Olfice^  of  Investment  C;ompa;;y 
Rrt;i:ld!ion). 

SUPPLEMENTARY  INFORMATION:  The 
foliowing  is  a  summary  of  the 
application.  The  cotnplete  app'icntion 
m:'y  b»^  ob'airioi!  for  a  fee  at  t.he  SEC's 
Public  Reference  Uionch. 

Applicants'  Repi-esrntatior.s 

1.  The  Company  and  the  Trust  are 
open-end  management  investment 
companies  consisting  of  multiple  series. 
Nylife  Distributors  serves  as  distributor 
for  the  Company  and  the  Trust.  New 
\i:i)i  Life  Insurance  Company  ("New 


York  Life"),  MacKay-Shields  Financial 
Corporation.  Monitor  Capital  Advisors, 
Inc.,  and  Quorum  Capital  Management 
Limited  serve  as  investment  advisers  to 
individual  series  of  the  Company  and 
the  Trust.  New  York  Life  serves  as 
administrator  to  the  Company.  ;md 
Nylife  Distributors  serves  as 
administrator  to  the  Trust.  Nylife 
Distributors,  MacKay-Shields  Financial 
Corporation,  Monitor  Capital  Advisors 
and  Quorum  Capital  Management  are 
wholly  owned  subsidiaries  of  New  York 
Life. 

2.  Applicants  request  that  relief  also 
extend  to  all  series  of  the  Company  or 
the  Trust  that  may  be  created  in  the 
future  and  to  other  registered  open-end 
management  investment  companies  for 
which  Nylife  Distributors,  or  any  entity 
that  controls,  is  controlled  by  or  is 
under  common  control  with  Nylife 
Distributors,  may  serve  as  investm.cnt 
adviser  or  di^-tributor  (colh'crtively  those 
investment  companies,  the  Company, 
and  the  Trust  are  the  "Funds"). 

A.  The  Multiple  Class  Distribution 
System 

1.  Applicants  propose  to  establish  a 
multi-class  t'istrihution  system  to  enable 
each  of  the  Fluids  to  create  an  unlimited 
number  of  classes  of  sha:os.  Classes 
could  be  offered  in  connection  with  a 
12b-l  plan  (a  "12b-l  Plan"),  a  non-rule 
12b-l  administrative  services 
arr.ingement  ( 'Admiiustralive  St^rvices 
Arrangement"),  neither  a  12b-l  Plan 
nor  an  Administrative  Sen  ices 
Arrangement,  or  a  combination  of  thc-se 
options.  Thc->e  classes  also  could  be 
subject  to  diifcr'^nt  sales  lo-ids.  CLsses 
offered  subject  to  diffe.ring  types  of  sales 
loads  would  prov  ide  investors  the 
option  of  purchasing  shares  that  would 
either  be  subjfcl  to  a  conventional  front- 
end  .sales  load  (tl;e  ■'Fronl-i:;nd 
Option"),  subject  to  a  CDSC  (the 
"■Def(;rred  Option"),  subject  to  a 
f;ombination  of  a  frr>nt-end  load  ,ind  a 
C;DSC  (;he  combinati'in  option),  jinv  of 
which  could  be  coupled  with  a  12b-l 
Plan  or  an  Administrative  Services 
.\rra:i clement,  or  not  subject  to  any  sales 
chiirges. 

2.  I'nder  ,\.intinislrative  .'>er-  ices 
Arrangements.  Funds  may  enter  into 
agreements  ("Administrative  Services 
Agreements")  with  organizations  to 
pnn  ide  services  to  the  clients  of  die 
org;!ni/.at;on,  who  beneficially  own 
shares  of  a  particular  class. 
Alternatively,  a  Fund  may  enter  into  an 
.administrative  Servi(.es  .'Xgreement 
witii  the  Fund's  administrator  to 
jirovifle  ser\  ices  to  class  shareholders. 
VVith  respect  to  each  class  of  shares,  the 
Fund  would  pay  an  organization  or  the 
administrator  for  its  services  in 


accordance  with  its  particular 
Administrative  Services  Agreement 
(such  payments  are  "Administrative 
Services  Payinents")  and  the  expense  of 
such  payments  would  be  borne  entirely 
by  the  beneficial  owners  of  the  class  of 
shares  to  which  each  such 
Administrative  Services  Agreement 
relates. 

3.  Expenses  incurred  by  a  Fund  may 
not  be  attributable  to  a  particular 
portf(»liu  or  to  a  partif.ular  class  of  share 
of  a  portfolio  ('Corporate  Level 
Expenses").  Certain  expense's  may  be 
attributable  to  a  portfolio  but  not 
attributable  to  any  particular  cla.ss  of  The 
pcjrtfolio's  shares  ("Fund  Expenses"). 
Corporate  Level  and  Fund  Expi;nses  will 
be  allocated  among  tlse  classes  of  shares 
based  on  the  value  of  their  relative  net 
assets  at  the  beginning  ol  the  day.  In 
addition  to  the  cost  of  12b-l  and/or 
Administrative  .Service  Payments,  each 
class  will  be.-,r  certain  expenses 
specifically  attributable  to  the  particular 
class  ("Class  Expenses"),  as  provided  in 
condition  1  below. 

4.  Applicant.->  wish  to  have  the  ability 
to  convert  shares  of  one  class  to  th(;se 
of  another  class,  subjcict  to  conditions  5 
and  16  below.  For  example,  shares  of  a 
Deferred  Option  class  could  convf  rt 
after  a  specifie<l  period  of  time  to  shares 
of  the  Front-End  Option  class  in  the 
same  portfolio.  For  purposes  of 
conversion  to  Front-End  Option  iihares. 
all  iliares  in  a  shan.-hoider's  account 
that  had  been  purchased  through  the 
reinvestment  of  dividends  and  other 
distributions  paid  in  respect  of  Def(^rre<l 
Oj  tion  sliares  would  be  considered  to 
IjC  held  in  a  separate  sub-account.  I'.ach 
time  any  Deferred  Opt'on  shares  in  the 
shar(;holder's  fund  account  convert  to 
Front-End  Option  shares,  a  pro  rata 
pi.trtion  of  the  Deferred  Option  shares 
ilien  in  the  sub-acco'int  also  would 
convert  to  F,'-ont-[:;nd  Option  sh.ires.  The 
pert  ion  would  be  determined  by  the 

r  'tio  that  the  sharehnld'^r's  Deferred 
Opti(>n  tha.res  converting  to  I'ront  Eml 
Opli-m  shares  bears  to  the  .shareholder's 
total  l)eferre<i  Option  shares  not 
acquired  through  dividends  and 
disi.'ibutioiis. 

5.  .-Vpplicants  propose  that  e^t  h  cLiss 
of  shares  sold  without  a  front-end  sales 
load  or  .subject  to  a  CDSC  be  permitted 
to  be  excl'.anged  for  shares  of  a  (,iass 
sold  without  a  front-end  sales  load  or 
sul'jiict  to  a  CDSC  in  the  same  or  ar.olher 
Fund.  Each  class  of  shares  sold  wi'Ji  a 
front  end  sales  load  or  subject  Vi  a  CD.SC 
would  be  only  exchanged  for  the  s.inie 
class  of  shares  in  a  difierent  Fund.  The 
exchange  priviitiges  would  l)e  operated 
in  accordance  with  rule  lla-3  under  the 
Act. 
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B.  The  CDSC 

1.  Applicants  request  an  exemption 
from  sections  2(a)(32).  2(a)(35).  22(c). 
and  22(d)  of  the  Act,  and  rule  22c-l 
thereunder,  to  permit  the  Funds  to 
assess  a  ODSC  on  redemptions  of  certain 
classes  of  shares,  and  to  permit  the 
Funds  to  waive  the  CDSC  for  certain 
types  of  redemptions.  The  requested 
exemption  will  supersede  three  prior 
orders. >  Each  Fund's  particular  CDSC 
schitdule  may  vary,  but  the  sum  of  any 
front-end  sales  charge,  CDSC,  and  asset 
based  sales  charge  will  not  exceed  the 
maximum  sales  charge  provided  in 
article  III,  section  26(d)  of  the  Rules  of 
Fait  Practice  of  the  National  Association 
of  Securities  Dealers,  Inc.  ("NASD"). 

2.  The  CDSC  will  not  t)e  imposed  on 
shares  that  were  purchased  more  than  a 
specified  period  of  years  prior  to  their 
redfrnption  or  on  shares  derived  from 
the  reinvestment  of  distributions. 
Furthermore,  no  CDSC  will  be  imposed 
on  an  amount  that  represents  an 
incretise  in  the  value  of  the 
shareholder's  account  resulting  from 
capital  appreciation  above  the  amount 
paid  for  shares  purchased  during  the 
CDSC  period,  hi  determining  whether  a 
CDSC  is  applicable,  it  will  be  assumed 
that  a  redemption  is  made  first  of  shares 
n-pi  esenting  capital  appreciation, 
•-occfind  of  shares  derived  froai 

reii;  vestment  of  dividends  and  capital 
gairs  distributions,  and  finally  of  oLher 
-.ha  fs  held  by  the  shareholder  for  the 
l')nj;^st  period  of  tim.o. 

Applicants  request  the  ability  to 
i  lie  or  reduce  the  CDSC  (a)  on 
rtfichiptions  following  the  death  or 

bilily.  as  defined  in  .section  72(m)(7) 
■  f  liif!  Internal  Revenue  Code  of  1986,  as 
.i.TKiided  (the  "Code"),  of  a  shareholder 
if  n(  eniplion  is  made  wiihin  one  yt^ar 
(;f  lirath  or  disability  of  a  shareholder: 
il>)  :i  connection  wi;h  distributions 
pen!  itted  to  l;e  made  under  the  (lode 
witli  :;iit  penalty  from  an  individual 
rcti  (!rr(!!-.l  account  or  other  qualified 
refi  cmf-nt  plan,  other  than  tax-free 
rolljj  .''Ts  or  transfers  of  assets;  (( )  in 

if.rction  with  redemptions  of  shares 
pur.  lased  by  active  or  retired  ufficcrs, 
(iirejcjtnrs  or  trustees,  partners  and 

oy(?es  of  ti^e  Funds,  the  distributor 
ihated  c;cmpanies,  by  memlnirs  of 
ninedinte  families  of  such  person-;, 
by  c  (inters  having  a  sales  apreerr.ent 
with  tlic  distributor,  or  any  trust, 
;  on,  prniif  sharing  pi.-in  for  the 
it  of  «;iic.h  persons,  (d)  on 


em{ 

or  a 
the 


pen 
ben 


h'.vo'  I  Tirr.l  Cc.inpdriy  Act  KrluaM!  Nus  i:.03ft  i.\[jr. 
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redemptions  by  New  York  Life  or  an 
affiliate  thereof;  (e)  in  connection  with 
redemptions  of  shares  made  pursuant  to 
a  shareholder's  participation  in  any 
systematic  withdrawal  plan  adopted  by 
a  Fund;  (f)  in  connection  with 
redemptions  by  accounts  established 
with  an  initial  purchase  order  of  $1 
million  or  more;  (g)  in  connection  with 
redemptions  effected  by  separate 
accounts  or  advisory  accounts  managed 
by  New  York  Life  or  an  affiliated 
company;  (h)  in  connection  with 
redemptions  by  tax-exempt  employee 
benefit  plans  resulting  from  the 
adoption  or  promulgation  of  any  law  or 
regulation  pursuant  to  which 
continuation  of  the  investment  in  the 
Funds  would  be  improper;  (i)  in 
connection  with  redemptions  effected 
by  registered  investment  companies  by 
virtue  of  transactions  with  a  Fund;  (j)  in 
connection  with  redemptions  by  any 
state,  county,  or  city,  or  any 
instrumentality,  department,  authority 
or  agency  thereof  and  by  trust 
companies  and  bank  trust  departments; 
(k)  on  redemptions  made  for  the 
purpose  of  funding  a  loan  to  a 
participant  in  a  tax-qualified  retirement 
plan  permitted  to  make  such  loans;  (1) 
on  transfers  to  (i)  other  funding  vehicles 
sponsored  or  distributed  by  New  York 
Life  or  an  affiliated  company  or  (ii) 
guaranteed  investment  contracts, 
regardless  of  the  sponsor,  within  a 
retirement  plan;  (m)  on  redemptions 
made  to  meet  required  distributions  by 
a  cliaritable  remainder  tru.st  under 
section  66-}  of  the  Code;  and  (n)  on 
redemptions  by  living  revocable  trusts. 

Applicants'  Legal  Analysis 

1.  .Applicants  r«)ue.st  an  exemption 
under  section  6(r,)  of  l.he  A.^t  from 
sfctions  18(0(1).  18(g).  and  18(i)  of  the 
Act  to  issue  ir.ultiple  class-'S  of  shares 
representing  interests  in  the  same 
[iortfolio  of  securities.  .Applicants 
biilicve  that  any  implementing  the 
nuiltiple  class  distiibation  system,  the 
f-'unds  would  be  able  to  facilitate  the 
distribution  of  their  shares  and  provide 
a  broad  array  of  services  without 
assuming  excessive  acroui.iing  and 
i>t)f.kkteping  costs.  Appl. cants  also 
fiflieve.that  the  proposed  allocafii-n  of 
expen.ses  and  voting  rights  in  the 
manner  des<ribed  a!)ove  is  equitable 
and  would  not  discriminate  against  any 
gicup  of  shareholdeis.  The  prv;pos<.*d 
arruigemenf  does  not  involve 
borrowings,  and  does  not  affet.t  the 
Funds'  existing  assets  cr  res^'nes.  The 
proposed  arrangement  also  w;li  not 
increase  the  speculative  cbarader  of  the 
shares  of  a  Fund. 

2.  .Applicants  also  request  an 
(ixeinpUion  under  sec:ti.on  H(c)  from 


sections  2(a)(32).  2(a)(35),  22(c).  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder  permitting  apphcants  to 
assess  and,  under  certain  circumstances, 
waive  a  CDSC  on  redemptions  of  shares. 
Applicants  submit  that  their  request 
permits  shareholders  purchasing  a  class 
of  shares  subject  to  a  CDSC  to  have  the 
advantage  of  greater  investment  dolla.^^ 
working  for  them  from  the  time  of  their 
purchase  of  shares  of  the  Funds  than  if 
a  sales  load  were  imposed  at  the  time  of 
purchase. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

A.  Multiple  Class  Distribution  System 

1.  Each  class  of  shares  will  reprt>sent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund,  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  between  the 
classes  of  shares  of  a  Fund  relate  solely 
to:  (a)  The  method  of  financing  certain 
c;iass  Expenses,  which  are  limited  to  (i) 
transfer  agency  fees  identified  by  the 
transfer  agent  as  being  attributable  to  a 
specific  class  of  shares;  (ii)  pnnting  and 
postage  exp<^nses  related  to  preparing 
and  distributing  materials  such  as 
shareholder  reports.  prospe<;tuses.  and 
proxies  to  current  shareholders  of  a 
specific  class;  (iii)  blue  sky  registration 
fees  incurred  by  a  class  of  shires:  (iv) 
SKC  registration  fees  incurrt^  by  a  class 
of  shares;  (v)  the  expense  of 
administrative  personnel  and  services  as 
required  to  support  the  shareholders  of 

a  spticific  class:  (vi)  litigation  or  other 
legal  expen.ses  relating  solely  to  one 
r  lass  of  shares;  and  (vii)  directors'/ 
trustees'  fees  incurred  as  a  result  of 
issues  Delating  to  one  class  of  shan*?;  (ii) 
expenses  assessed  to  a  class  re«;u!ting 
from  12b-l  and  Administrative  Services 
Payments;  (r)  voting  .nghts  as  to  matters 
e.\,-.lusively  affecting  one  class  of  shares, 
(^\f  ept  as  provided  in  condition  (5) 
below;  (dj  exchange  features;  (e) 
conversion  ff^atu.T>s;  and  (f)  class 
designation  differences.  Any  additional 
incrf'menta!  expenses  not  specifically 
identified  above  whiih  are  subsequently 
identified  and  deti-rndntd  to  be 
properly  alloi:^jted  to  one  class  of  £har»*s 
sh.'dl  nr^l  fie  so  allocated  until  approved 
by  the  .SEC  pursuant  to  pn  amended 
f«rd<?r. 

2.  The  diret.tors  of  the  Company, 
Irusti^es  of  the  Trust,  and  the  director^/ 
trustee.'^  of  apy  subsequently  c-i  ated 
Funds  (colletnively.  "Directors/ 
Trusters'),  including  a  majority  of  thf 
independent  Directors/Trustees,  will 
approve  the  offering  of  multiple  classes 
of  shfircs  (the  "Mulii-Class  System"). 
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The  minutes  of  the  respective  meetings 
of  the  Directors/Trustees  regarding  the 
deliberations  of  the  Directors/Trustees 
with  respect  to  the  approvals  necessary 
to  implement  the  Multi-Class  System 
will  reflect  in  detail  the  reasons  for  the 
Directors/Trustees'  determination  that 
the  proposed  Multi-Class  System  is  in 
the  best  interests  of  both  the  Funds  and 
their  shareholders. 

3.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  board  of 
Directors/Trustees  of  the  Funds 
including  a  majority  of  the  Directors/ 
Trustees  who  are  not  interested  persons 
of  the  Fund.  Any  person  authorized  to 
direct  the  allocation  and  disposition  of 
monies  paid  or  payable  by  a  Fund  to 
meet  Class  Expenses  shall  provide  to  the 
board  of  Directors/Trustees,  and  the 
Directors/Trustees  shall  review,  at  least 
quarterly,  a  v^Titten  report  of  the 
amounts  so  expended  and  the  purposes 
for  which  such  expenditures  were 
made. 

4.  On  an  ongoing  basis,  the  Directors/ 
Trustees,  pursuant  to  their  fiduciary 
.responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Fund  for 
the  existence  of  any  material  conflicts 
between  the  interests  of  the  various 
classes  of  shares.  The  Directors/ 
Trustees,  including  a  majority  of  the 
independent  Directors/Trustees,  shall 
take  such  action  as  is  reasonably 
necessary  to  eliminate  any  such 
conflicts  that  may  develop.  Each  Fund's 
adviser  and  distributor  will  be 
responsible  for  reporting  any  potential 
or  existing  conflicts  to  the  Directors/ 
Trustees.  If  a  conflict  arises,  the  Fund's 
adviser  and  distributor  at  their  own  cost 
will  remedy  such  conflict  up  to  and 
including  establishing  a  new  registered 
management  investment  company. 

5.  If  a  Fund  implements  any 
amendment  to  its  12b-l  Flan  (or.  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-l  shareholder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  borne  by  class  of 
shares  (for  purposes  of  the  Application. 
"Class  X")  under  the  plan,  existing 
shares  of  a  class  of  shares  that  converts 
into  Class  X  shares  after  a  period  of  time 
(for  purposes  of  the  application,  "Class 
Y")  will  stop  converting  into  Class  X 
unless  the  Class  Y  shareholders,  voting 
separately  as  a  class,  approve  the 
proposal.  The  Directors/Trustees  shall 
take  such  action  as  is  neces.sary  to 
ensure  that  existing  Class  Y  shares  are 
exchanged  or  converted  into  a  new  class 
of  shares  ("New  Class  X").  identical  in 
all  material  respects  to  Class  X  as  it 


existed  prior  to  implementation  of  the 
proposal,  no  later  than  the  date  such 
shares  previously  were  scheduled  to 
convert  into  Class  X.  If  deemed 
advisable  by  the  Directors/Trustees  to 
implement  the  foregoing,  such  action 
may  include  the  exchange  of  all  existing 
Class  Y  shares  for  a  new  class  ("New 
Class  Y"),  identical  to  existing  Class  Y 
shares  in  all  material  respects  except 
that  New  Class  Y  will  convert  into  New 
Class  X.  New  Class  X  or  New  Class  Y 
may  be  formed  without  further 
exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  any  manner  that  the 
Directors/Trustees  reasonably  believe 
will  not  be  subject  to  federal  taxation.  In 
accordance  with  condition  (4).  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of 
New  Class  X  or  New  Class  Y  shall  be 
borne  solely  by  the  adviser  and  the 
distributor.  Class  Y  shares  sold  after  the 
implementation  of  the  proposal  may 
convert  into  Class  X  shares  subject  to 
the  higher  maximum  payment,  provided 
that  the  material  features  of  the  Class  X 
plan  and  the  relationship  of  such  plan 
to  the  Class  Y  shares  are  disclosed  in  an 
effective  registration  statement. 

6.  The  Administrative  Services 
Arrangements  will  be  adopted  and 
operated  in  accordance  with  the 
procedures  set  forth  in  rule  12b-l(b) 
through  (f)  as  if  the  expenditures  made 
thereunder  were  subject  to  rule  12b-l, 
except  that  shareholders  need  not  enjoy 
the  voting  rights  specified  in  rule  12b- 
1. 

7.  The  Directors/Trustees  of  the  Fund 
will  receive  quarterly  and  annual 
statements  concerning  distribution  and 
servicing  expenditures  complying  with 
paragraph  (b)(3)(ii)  of  rule  12b-l,  as  it 
may  be  amended  from  time  to  time.  In 
the  statements,  only  expenditures 
properly  attributable  to  the  sale  or 
servicing  of  a  particular  class  of  shares 
will  be  used  to  justify  any  distribution 
or  servicing  fee  charged  to  that  class. 
Expenditures  not  related  to  the  sale  or 
servicing  of  a  particular  class  will  not  be 
presented  to  the  Directors/Trustees  to 
justify  any  fee  attributable  to  that  class. 
The  statements,  including  the 
allocations  upon  which  they  are  based, 
will  be  subject  to  the  review  an  approval 
of  the  independent  Directors/Trustees  in 
the  e.xercise  of  their  fiduciary  duties. 

8.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  its  shares  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
in  the  same  amount,  except  that  plan 
payments  made  by  a  class  under  its 
12b-l  Plan  or  Administrative  Ser\ices 
Arrangement  and  any  Class  Expenses 
will  be  borne  exclusively  by  that  class. 


9.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  and  the  proper 
allocation  of  expenses  among  tbe  classes 
has  been  reviewed  by  an  expert  (the 
"Expert")  who  has  rendered  a  report  to 
applicants,  which  has  been  provided  to 
the  staff  of  the  SEC,  that  such 
methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  marmer  in  which  the 
calculations  and  allocations  are  being 
made  and.  based  upon  such  review,  will 
render  at  least  annually  a  report  to 
applicants  that  the  calculations  and 
allocations  are  being  made  properly- 
The  reports  of  the  Expert  will  be  filed 

as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  workpapers  of 
the  Expert  with  respect  to  such  reports, 
following  request  by  the  Funds  (which 
the  Funds  agree  to  provide),  will  be 
available  for  inspection  by  the  SEC  staff 
upon  written  request  by  a  senior 
member  of  the  Division  of  Investment 
Management,  limited  to  the  Director,  an 
Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  Expert  is  a  "request 
on  policies  and  procedures  placed  in 
operation"  and  the  ongoing  reports  will 
be  "reports  on  policies  and  procedures 
placed  in  operation  and  tests  of 
operating  effectiveness"  as  defined  and 
described  in  SAS  No.  70  of  the  AICPA. 
as  it  may  be  amended  from  time  to  time, 
or  in  similar  auditing  standards  as  may 
be  adopted  by  the  AICPA  from  time  to 
time. 

10.  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value,  dividends  and  distributions,  and 
sales  loads  of  the  various  classes  of 
shares  and  the  proper  allocation  of 
expenses  among  the  classes  of  shares 
and  this  representation  hr^  Ijeen 
concurred  with  by  the  Expert  in  the 
initial  report  referred  to  in  condition  (9) 
above  and  will  be  concurred  with  by  the 
Expert  or  an  appropriate  substitute 
Expert  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  (9)  above.  Applicants 
will  take  immediate  corrective  measures 
if  this  representation  is  not  concurred  in 
by  the  Expert,  or  appropriate  substitute 
Expert. 
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11.  The  prospectuses  of  each  class  of 
a  Fund  will  contain  a  statement  to  the 
effect  that  a  salesperson  and  any  other 
person  entitled  to  receive  compensation 
for  selling  or  servicing  Fund  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  that  Fund. 

12.  Each  Fund's  distributor  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  appropriately  be 
sold  to  particular  investors.  Applicants 
will  require  all  persons  selling  shares  of 
the  Funds  to  agree  to  conform  to  such 
standards. 

13.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Directors/Trustees  with  respect  to  the 
Multi-Class  System  will  be  set  forth  in 
guidelines  which  vdll  be  furnished  to 
the{  Directors/Trustees. 

14.  Each  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  charges,  deferred  sales 
charges,  and  exchange  privileges  (if  any) 
applicable  to  each  class  of  shares  in 
every  prospectus,  regardless  of  whether 
all  classes  of  shares  are  offered  through 
each  prospectus.  Each  Fund  will 
disclose  the  respective  expenses  and 
performance  data  applicable  to  all 
classes  of  shares  in  every  shareholder 
report.  The  shareholder  reports  will 
contain,  in  the  statement  of  assets  and 
liabilities  and  statement  of  operations, 
information  related  to^he  Fund  as  a 
whole  generally  and  not  on  a  per  class 
basis.  Each  Fund's  per  share  data, 
however,  will  be  prepared  on  a  per  class 
basU  with  respect  to  all  classes  of  shares 
of  siuch  Fund.  To  the  extent  that  any 
advertisement  or  sales  literature 
describes  the  expenses  and/or 
perjformance  data  applicable  tn  any  class 
of  shares,  it  will  also  disclose  the 
respective  expenses  and/or  performance 
data  applicable  to  all  classes  of  shares. 
The  information  provided  by  applicants 
for  publication  in  any  newspaper  or 
similar  listing  of  a  Fund's  net  asset 
value  or  public  offering  price  will 
present  each  class  of  shares  separately. 

15.  Applicants  acknowledge  that  the 
grant  of  the  requested  exemptive  order 
will  not  imply  SEC  approval, 
authorization  of,  or  acquiescence  in  any 
particular  level  of  payments  that 
applicants  may  make  pursuant  to  any 
12b-l  Plan  or  Administrative  5>ervices 
Arrangement  in  reliance  on  the 
exemptive  order. 

IB.  Any  conversion  of  shares  from  one 
class  to  another  will  be  based  on  the 
relative  net  assets  of  the  two  classes, 
without  the  imposition  of  any  sales 
load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 


subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  III,  Section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

B.  CDSC 

1.  Applicants  will  comply  with  the 
representations  in  the  application 
concerning  the  CDSC  and  the  provisions 
of  proposed  rule  6c-10  under  the  Act  z 
as  such  rule  is  currently  proposed  and 
as  it  may  be  reproposed,  adopted,  or 
amended. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secrvtary. 

|FR  Doc.  94-11703  Filed  S-12-94:  8:45  am| 
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[Release  No.  34-34022;  File  No.  SR-NYSE- 
94-7] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  New  York  Stock 
Exchange,  Inc.,  Relating  to  the 
Extension  of  Rule  103A — Specialist 
Stock  Reallocation— Until  May  9,  1995 

May  6,  1094. 

Pursuant  to  section  19fb)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Acf).  15  U.S.C.  78s(b)(l).  noUce  is 
hereby  given  that  on  March  10,  1994, 
the  New  York  Stock  Exchange.  Inc. 
("NYSE"  or  "Exchanpo")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  bei'n 
prepared  by  the  self-n^gulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  nile  chani^o 
from  interested  persons.  At  the  same 
time,  the  Commission  is  granting 
temporary  accelerated  approval  to  the 
proposal  pursuant  to  Section  19(b)(2)  of 
the  Act. I 

/.  Sflf-Rf'guliitory  Organization 's 
Statempnt  of  the  Temis  of  Substam  r  of 
the  Proposed  Rule  Chcinfit^ 

The  Exchange  proposes  to  extend  the 
effectiveness  of  Rule  103A  (Specialist 
Stock  Reallocation)  for  an  additioj-.al 
year  until  May  9,  1995. 


//.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self  regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  111  below. 
The  self- regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  PurpKjse 

The  intent  of  Rule  103 A  is  to 
encourage  a  high  level  of  market  cjuality 
and  performance  in  E.xchang6  hstod 
securities.  Rule  103A  grants  authority  to 
the  Exchange's  Market  Performance 
Committee  ("MPC")  to  develop  and 
administer  systems  and  procedures, 
including  the  determination  of 
appropriate  standards  and 
measurements  of  performance,  designed 
to  measure  specialist  performance  and 
market  quality  on  a  periodic  basis  to 
determine  whether  or  not  particular 
specialist  units  need  to  take  actions  to 
improve  their  performance.^  Based  on 
such  determinations,  the  MPC  is 
aulliori/ed  to  conduct  a  formal 
Performance  Improvement  Action  in  an 
appropriate  case. 

On  Mdv  10.  1993.  the  SEC  extended 
the  cf'i'rtiveness  of  Rule  103A  until  May 
9.  19'i4.3  In  this  order,  the  Commission 


^InvRstmunl  Company  Act  R(^lii.i.<i>-  So.  ItibHt 
(.Nov.  2.  1988). 

1  15l!.S.C.  78,-(b)(2)(l'J8«) 


i  I'l" {  iiiT.iiiisNior.  on^indily  «pprtivpd  the 
iinpi.-^ipii;  ition  of  the  Ru.^e  ^0^^  pilot  program  m 
S<i  '..ritif*  t«(  hdnge  .\rl  Relaasr  No  25681  (Mty  9. 
I'tBh).  IJ  FK  17287  IM.iy  16.  1988|  (order  dppro\  ir.n 
Kile  No.  SR-NV.SE-87-25)  and  «uijs«5uenilv 
exliiK!.  ,1  !ne  iifien^vfuFssof  Rule  103.A  in  R^-W-.i- 
N<.<   2HJ1,S  l|ii:v  17.  ]fiQ,  (•■j-jly  1590  Order").  S5 
KV  :«00<>0  (|ii;\  ;■!.  IWIO)  t-jrdcr  npproviiin  Kile  No 
.SR-:.^  ^!:-'H»^24i:  29180  (May  8.  1991 ),  56  FR 
22-;'.m  (n.-tirr  iipprovirR  File  Nn.  SR-NYSE-01-M) 
d!!.i  :»2J/.-.  (M.1V  in.  m93l.  ."ia  FR  28O05  [SUy  17, 
rt'JDI  CMay  10  Order   ).  The  |uly  1990  Ordej  also 
.ijiproved  vjrious  sub.sla.-.live  revisions  to  Rule 
111  i.\  ini.Iiidii)j,  a-iiong  ot.*;er  thir.gi,  enhancing  the 
per[ijrn!-th<  e  rriteris  f.ir  jdinir.i-itidti^e  messai^es 
rfi  el-.ed  thrciug.h  the  Designated  Order  Turnaroar.d 
("UOT")  s\s'«rn.  dnd.  at  the  sd.iie  lime,  cxterided 
the  effet  til enessol  the  revised  Rule  103A  until  May 
9,  It'Jl  |s<f  Satuiities  E.xtharpe  Act  Rele«.sp  No 
2B:i.')1.  .S;ibseci.enliy,  on  Februarj'  27.  1991  'he 
Oonirr.issiiin  dpproved  itte  NYSE's  proposal  to 
ddiipi  re;,!tive  performdnre  standards  into  the  Rule 
103.'\  )TO(;ram  l-soe  Securities  Exchange  Act  Release 
No.  28923  (February  27,  1991).  56  FR  9093  (order 
approving  File  No.  SR-NYSE-90-44)l. 

'  See  Securities  Exchange  Act  Rele.ii.se  No  32285, 
supra  not^  2. 
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stated  its  belief  that  the  Exchange 
should  develop  objective  performance 
standards  to  measure  specialist 
performance.*  In  this  regard,  the 
Commission  recently  approved,  on  a 
one-year  pilot  basis,  an  objective 
measure  of  specialist  performance 
dealing  with  specialist  utilization  of 
capital  for  market-making,  s  This 
measure  of  performance  focuses  on  a 
specialist  unit's  use  of  its  own  capital  in 
relation  to  the  total  dollar  value  of 
trading  activity  in  the  unit's  stocks. 
Tiered  rankings  based  on  a  unit's  capital 
utilization  are  provided  to  the 
Exchange's  Allocation  Committee  as  one 
of  the  objective  measures  it  considers  in 
allocating  stocks  to  specialist  units 
under  its  Allocation  Policy  and 
Procedures. 

The  Exchange,  with  the  assistance  of 
outside  consultants,  continues  to  work 
to  develop  additional  objective 
measures  of  speciaUst  performance.  As 
Rule  103A  is  working  well,  the 
Exchange  requests  that  its  effectiveness 
be  extended  for  an  additional  year,  until 
May  9,  1995. 

2.  Statutory  Basis 

The  statutory  basis  under  the  Act  for 
this  proposed  rule  change  is  the 
requirement  under  Section  6(b)(5)  that 
an  Exchange  have  rules  that  are 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  proposed  extension 
of  Rule  103A  is  consistent  with  these 
objectives  in  that  it  will  allow  the 
Exchange  to  continue  to  administer  the 
rule  on  an  uninterrupted  basis  ensuring 
quality  specialist  performance. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  ' 


*  The  Commission  notes  that  the  Exchange's 
current  evaluation  criteria  under  Rule  103A.10 
include  objective  standards  that  measure  specialist 
performance  at  the  opening  (both  regular  and 
delayed),  systematized  order  turnaround,  and  the 
timeliness  of  a  unit's  response  to  status  requests. 
Specialist  performance  also  is  measured  by  the 
Exchange's  SpeciaUst  Performance  Evaluation 
Questionnaire.  However,  objective  market  making 
measures  currently  are  not  included  in  the  Rule 
103A  program. 

s  See  Securities  Exchange  Act  Release  No.  33369 
(December  22, 1993).  58  FR  69431  (December  30, 
1993).  This  measure  of  performance  has  not  to  date 
been  incorporated  into  the  Rule  103A  evaluation 
program.  See  note  17,  in/ra. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  tlie 
proposed  rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  N\V., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street  N\V., 
Washington,  DC  20549.  Copies  of  the 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-94- 
7  and  should  be  submitted  by  June  3, 
1994. 

rV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

The  rules  of  the  Exchange,  in  addition 
to  the  rules  set  forth  under  the  Act, 
impose  certain  obligations  upon  the 
specialist  unit,  including,  but  not 
limited  to,  the  maintenance  of  fair  and 
orderly  markets.^  Because  specialist 
units  play  a  crucial  role  in  providing 
stability,  liquidity  and  continuity  to  the 
trading  of  stocks  on  the  Exchange,  the 
Commission  believes  that  effective 
oversight,  including  periodic  evaluation 
of  the  specialists'  performance,  is 
important  to  the  maintenance  of  a  fair 
and  efficient  marketplace.  Critical  to 
this  oversight  is  the  specialist 
performance  evualation  process 
embodied  in  Rule  103A. 

In  the  May  10  Order,  the  Commission 
reiterated  its  desire  for  the  Exchange  to 
develop  objective  measures  of  market 
making  performance  and  incorporate 
such  measures  into  the  proposed  rule 


change  to  extend  the  Rule  103A  pilot.' 
The  Commission's  request  was 
consistent  with  its  previous  orders 
approving  the  extension  of  the  Rule 
103A  pilot  program.  In  fact,  the 
Exchange  informed  the  Commission  that 
it  had  employed  the  services  of  an 
outside  expert  to  study  the  feasibility  of 
adopting  such  objective  measures  of 
specialist  performance. »  To  date, 
however,  the  Exchange  has  not  finished 
its  development  of  objective  measures  of 
market  making  performance.  Indeed,  in 
the  proposed  rule  change,  the  Exchange 
states  that  it  continues  to  work  to 
develop  additional  objective 
performance  standards.  The  Exchange 
requests  that  the  Commission  extend  the 
effectiveness  of  the  rule  for  an 
additional  year  because  the  rule  is 
working  well.  However,  the  proposal 
herein  to  extend  Rule  103A  until  May 
9, 1995,  does  not  include  objective 
measures  of  market  making  performance 
as  the  Commission  originally  and 
requested. 

Even  though  the  proposal  lacks 
objective  market  marking  performance 
standards,  the  Commission  has 
determined  to  approve  the  proposal  to 
extend  the  effectiveness  of  Rule  103A 
for  an  additional  year  in  light  of  the 
significant  enhancements  the  NYSE  has 
made  to  the  Rule  103A  program  thus  far, 
and  the  substantial  time  and  resources 
the  Exchange  already  has  dedicated  to 
the  development  of  objective  criteria. 
The  revision  to  Rule  103A,  adopted  in 
July,  1990  «,  the  subsequent  adoption  of 
relative  performance  standards  i",  and 
the  refinement  of  existing  standards  n 
have  augmented  the  Exchange's  ability 
to  evaluate  specialist  performance.  In 
this  regard,  the  Commission  also  notes 
that  the  E.xchange  has  developed  a  new 
measure  of  capital  utilization  by 
specialists,  even  though  that  measure 
has  not  yet  been  incorporated  in  to  the 
Rule  103A  evaluation  criteria. 12 

As  noted  in  previous  orders, is  the 
Commission  stated  that  the  mature 
status  of  the  Intermarket  Trading  System 
("ITS"),  as  a  market  structure  facility, 
warrants  the  incorporation  of  ITS 
turnaround  and  trade-through 


•  See  generally  NYSE  Rule  104:  Rule  llb-1  under 
the  Act.  17  CFR  240.1  lb-1  (1993). 


'  See  Securities  Exchange  Act  Release  No.  32285, 
supw  note  2. 

•  See  Securities  Exchange  .Act  Release  No.  2821 S. 
supra  note  2  and  letter  from  Robert  J.  McSweeney. 
Senior  Vice  President,  Market  Surveillance,  NYSE, 
to  Sharon  Lawson.  Assistant  Director.  Commission, 
dated  August  31,  1992  ("August  1992  letter"). 

•  See  Securities  Exchange  Act  Release  No.  30676 
(May  7,  1992),  57  FR  20544  (May  13,  1992). 

10  W. 

>>  See  Securities  Exchange  Act  Release  No.  32045 
(March  24,  1993),  58  FR  16896  (March  31,  1993). 

> 2 See  supra  note  5. 

"See  Securities  Exchange  Act  Release  Nos. 
30676.  29180.  28215,  and  25681  supra  note  2. 
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concerns  ><  into  the  NYSE's  Rule  103A 
performance  standards.  The  NYSE  has 
responded  to  the  Commission's  request 
that  it  incorporate  ITS  turnaround  and 
trade-through  concerns  into  Rule 
103A.'s  In  this  regard,  the  Exchange 
stated  that  ITS  matters  are  more 
appropriately  addressed  by  means  of  the 
Exchange's  regulatory  processes  rather 
than  by  its  performance  measurement 
system.  According  to  the  Exchange,  it 
has  emphasized  to  speciality  that  ail  ITS 
cotnmitments  to  trade  are  expected  to  be 
executed,  and  will  take  appropriate 
regulatory  action  if  specialists  are 
deficient  in  this  matter.  Moreover,  the 
Exchange  states  that  trade-throughs  are 
not  always  the  responsibility  of  the 
specialist  and,  therefore,  would  not 
appear  to  be  an  appropriate  measure  of 
specialist  performance.  In  the 
Exx±ange's  view,  the  current  ITS  trade- 
thiough  resolution  process  works  well, 
and  is  the  appropriated  means  for 
addressing  ITS  trade-through 
concerns.  16  Despite  the  contentions  of 
the  Exchange,  the  Commission  believes 
that  evaluating  the  ITS  Kimaround  and 
trade-through  concerns  can  be  a  valid 
measurement  of  specialist  performance 
and  should  be  incorporated  into  the 
evaluation  process.  For  example,  the 
NYSE  should  measure  how  many  times 
NYSE  specialists  trade-through  other 
markets  and  how  often  specialists'  ITS 
commitments  expire.  Although  we  agree 
with  the  NYSE  that  these  factors  should 
be  addressed,  where  appropriate,  by 
regulatory  action,  we  also  believe  these 
factors  can  be  a  valid  indication  of 
specialist  performance  in  the  current 
trading  en\ironment. 

The  Commission  continues  to  believe 
that  the  Exchange  should  develop 
objective  performance  standards  that 
would  measure  accurately  the 
traditional  indicia  of  specialist 
performance,  namely,  market  depth, 
price  continuity  and  dealer 
participation  and  stabilization.  The 
Commission  continues  to  encourage  the  • 
NYSE  to  incorporate  objective  standards 
into  the  Rule  103 A  program  prior  to  or 
simultaneous  with  the  NYSE's  future 
proposal  to  extend  the  effectiveness  of 
Rule  103A  or  adopt  the  Rule  on  a 
permanent  basis. i^ 


<*ITS  Plar.  Section  8(d)(i)  and  (ii).  (as  last 
amended  March  9, 1993). 

'»Seo  August  1992  letter  supra  note  9. 


•finthisi 


I  regard,  the  Commission  expects  the 
NYSE  to  submit  to  the  Division  of  Market 
Regulation,  by  February  28.  1995.  a  proposed  rule 
change  pursuant  to  Rule  19b-4  under  the  Act.  17 
CFR  240.19b-4.  to  extend  the  Rule  103A  pilot  or 
make  the  Rule  permanent.  As  emphasized  above, 
this  proposed  rule  change  should  include  objective 
measures  of  market  making  performance  that  have 


The  Commission  has  reviewed 
carefully  the  NYSE's  proposed  rule 
change  and,  for  the  above  reasons, 
believes  that  the  proposal  is  consistent 
with  the  requirements  of  sections  6  and 
11  of  the  Act  18  and  the  rules  and 
regulations  thereunder  applicable  to  a 
national  securities  exchange.  In 
particular,  the  Commission  beUeves  that 
the  proposal  is  consistent  with  the 
section  6(b)(5)  requirement  that  the 
rules  of  the  Exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  perfect  the  mechanism  of  a  free 
and  open  national  market  system,  and, 
in  general,  further  investor  protection 
and  the  public  interest.  Further,  the 
Commission  finds  that  the  proposal  is 
consistent  with  section  11(b)  of  the 
Act, 19  and  Rule  llb-1  thereunder,2o 
which  allow  securities  exchanges  to 
promulgate  rules  relating  to  specialists 
consistent  with  the  maintenance  of  fair 
and  orderly  markets. 

Specifically,  the  Commission  believes 
that  the  NYSE's  Rule  103 A  performance 
evaluation  process  provides  the 
Exchange  with  the  means  to  identify 
and  correct  poor  specialist  performance. 
Accordingly,  the  evaluation  process  is 
critical  to  the  NYSE's  duty  to  ascertain 
whether  specialists  are  maintaining  fair 
and  orderly  markets  in  their  assigned 
securities,  as  required  pursuant  to 
Exchange  rules  and  the  Act,  and  the 
rules  and  regulations  thereunder. 
Moreover,  the  possibility  of  a 
performance  improvement  action  as  a 
result  of  the  evaluation  process,  in 
addition  to  the  use  of  the  evaluation 
results  in  stock  allocation  decisions, 
should  help  motivate  and  provide 
incentives  for  speciaUsts  to  maintain 
and  improve  their  market  making 
performance  for  the  benefit  of  investors. 
In  simimary,  extension  of  Rule  103A's 
effectiveness  until  May  9,  1995  will 


been  developed  by  the  outside  experts  retained  by 
the  Exchange. 

In  this  regard,  as  of  December  1994,  the  NYSE 
should  have  a  full  year's  experience  with  the  new 
capital  utilization  measure.  Assuming  that  the 
experience  with  the  capital  utilization  measure  is 
good,  the  NYSE  should  incorporate  the  new 
meaf^ure  in  the  Rule  103A  evaluation  prior  to  the 
Exchange's  next  request  for  an  extension  or 
permanent  approval. 

The  Gimmission  also  expects  the  Exchange  to 
submit  iO  the  Division,  by  February  28,  1995.  i 
status  report  on  the  implementation  of  Rule  103A. 
The  report  should  contain  data,  /or  each  quarter  of 
1994.  on  (1)  the  number  of  specialists  that  fell 
below  acceptance  levels  of  performance  for  each 
category;  (2)  the  number  of  performance 
improvement  actions  commenced:  (3)  the  number 
of  units  subjected  to  informal  counseling  to 
improve  performance;  and  (4)  a  list  of  stocks 
reallocated  due  to  substandard  performance  under 
the  Rule  and  the  Particular  unit  involved. 

i»15  U.S.C.  78fand  78k  (1988). 

>»15U.S.C.  78k(b)  (1988). 

J0  17  CFR  240. llb-1  (1993). 


provide  the  Exchange  with  the  ability  to 
continue  evaluating  specialist 
performance  on  an  uninterrupted  basis, 
which  should  enhance  market  quality 
and  performance  in  Exchange  listed 
securities.  During  the  pilot,  the 
Exchange  should  continue  to  consider 
and  develop  objective  measures  which 
evaluate  both  ITS  matters  and  market 
making  performance. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  The  Commission 
believes  it  is  appropriate  to  approve  the 
proposed  rule  change  on  an  accelerated 
basis  so  that  the  Exchange  can  continue 
to  administer,  on  an  uninterrupted 
basis,  its  Rule  103A  evaluation  process. 
During  the  one  year  extension  of  the 
Rule,  the  Commission  expacts  the  N'^'SE 
to  continue  its  examination  of  the 
efficacy  of  its  current  specialist 
evaluation  procedures,  as  well  as 
determine  whether  to  extend  the  pilot 
for  a  further  period  or,  in  the  alternative, 
approve  Rule  103A  on  a  permanent 
basis.  Finally,  a  substantial  portion  of 
current  Rule  103A  was  noticed  for  the 
full  statutory  period  in  1987,  and  the 
Commission  did  not  receive  any  adverse 
commentary  on  the  revised  Rule  103A 
program. 21  Fiulher,  interested  persons 
were  invited  to  comment  on  the  past 
proposals  to  extend  the  effectiveness  of 
Rule  103A,  the  most  recent  of  such 
proposals  being  the  extension  of  Rule 
103A  until  May  9.  1994.  The 
Commission  received  no  comments  on 
these  proposals.  The  Commission 
believes,  therefore,  that  granting 
accelerated  approval  of  the  proposed 
rule  change  is  appropriate  and 
consistent  with  section  6  of  the  Act. 22 

V.  Conclusion 

For  the  reasons  set  forth  abo\e,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  sections 
6(b)(5)  and  11(b)  under  the  Act,  and 
Rule  llb-1  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  23  that  the 
proposed  rule  change  (SR-NYSE-94-7) 
is  approved  for  the  period  ending  May 
9, 1995. 

For  the  Gsmmission,  by  the  Division  of 
Market  Regulatio.T,  pursuant  to  delegs'ed 
authority. 2« 


21  See  Securities  Exchange  Act  Release  No». 
24919  (September  15, 1987),  52  FR  35821  (notice 
of  filing  of  File  No.  SR-NYSE-a7-25);  and  25681 
(May  9.  1988).  53  FR  17287  (order  approving  File 
No.  SR-NYSE-a7-25). 

"  15  U.S.C.  78f  (1988). 

J3  15U.S.C.  78s(b)(2)(1988). 

"  17  CFR  200  30-3(a)(12)  (1993). 
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BJLUNG  CODE  a01(M>1-M 

[Investment  Connpany  Act  Rel.  No.  20283; 
B12-8S46] 

Select  Advisors  Trust,  et  al.; 
Application 

May  6, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Application  for  exemption 

under  the  Investment  Company  Act  of 

1940  ("Act"). 

APPt.lCANTS:  Select  Advisors  Trust 
("Trust  I")  and  Select  Advisors  Trust  II 
("Trust  11"),  on  behalf  of  themselves  and 
any  registered  open-end  investment 
companies  that  are  part  of  the  same 
group  of  investment  companies  and:  (a) 
Whose  principal  underwriter  is  the 
Distributor  (as  defmed  below),  or  a 
principal  underwriter  that  is  under 
common  control  with  the  Distributor, 
and  (b)  which  hold  themselves  out  to 
investors  as  being  related  for  purposes 
of  investment  and  investor  services  (the 
"Trusts")  1  and  Interactive  Financial 
Solutions,  Inc.  (the  "Distributor"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  for  exemptions  from 
sections  2(a)(32),  2(a)(35).  22(c).  and 
22(d)  and  rule  22C-1. 
SUMMARY  OF  APPLICATION;  Applicants 
seek  an  order  to  permit  the  Trusts  to 
assess  a  CDSC  on  certain  redemptions  of 
shares,  and  to  waive  the  CDSC  in  certain 
cases. 

FILING  DATE:  The  application  was  filed 
on  April  22.  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  requert  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personall '  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:20  p.-ii.  on 
May  31,  1994,  and  should  be 
accompanied  by  proof  of  scr\'ice  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  law^'ers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 


'  .A  registered  open-end  investment  company  of 
the  same  group  of  investment  companies  as  Trust 
I  Hi!(i  Trust  n  includes  companips  organized  in  the 
future  and  fcxiiting  companies  whose  board  of 
direc:ors  or  board  of  trustees  in  the  hiture 
determines  to  establish  a  contingent  deferred  salfs 
charge  ("CDSC")  as  described  below.  .Applicants 
und'Ttake  that  any  such  company  wiil  be  subject 
'0  crtch  of  the  conditions  contained  ir.  the 
cipplication. 


bearing  may  request  such  notification 
by  wTiting  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Applicants.  318  Broadway.  Cincinnati, 
Ohio  45202. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Anderson,  Staff  Attorney,  at 
(202)  942-0573,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 
SUPPLEMENTARY  INFORMA-PON:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  TTie  Trusts  are  diversified,  open- 
end  management  investment 
companies.  Trust  I  currently  has  eight 
series:  Emerging  Growth  Fund, 
International  Equity  Fimd.  Growth  & 
Income  Fund.  Balanced  Fund,  Income 
Opportunity  Fund,  Bond  Fund, 
Municipal  Bond  Fimd,  and  Standby 
Reserve  Fund.  Trust  II  currently  has 
seven  series:  Emerging  Growth  Fund, 
International  Equity  Fund,  Growth  & 
Income  Fund,  Balanced  Fund.  Income 
Opportunity  Fund,  Bond  Fund,  and 
Municipal  Bond  Fund.  The  series  of 
Trust  I  and  Trust  II  are  referred  to 
collectively  as  the  "Series." 

2.  The  Trusts  invest  the  assets  of  each 
of  their  Series  (with  the  exception  of  the 
Standby  Reserve  Fund)  in  a 
corresponding  portfolio  that  is  a  series 
of  the  Select  Advisors  Portfolios  (the 
"Portfoho  Trust"),  an  open-end 
management  investment  company 
which  currently  offers  seven  series. 
Investments  in  the  Portfolio  Trust  are 
made  through  the  Signature  Financial 
Group,  Inc.  ("Signature")  Hub  and 
Spoke*  financial  ser\'ice  method.  The 
Portlclio  Trust  on  behalf  of  each 
portfolio,  and  Trust  I  on  behalf  of  the 
Standby  Reserve  Fund,  have  entered 
into  an  in%'estment  advisory  agreement 
with  Touchstone  Investment  Advisors, 
Inc.  (the  "Adviser")  and  an 
administrative  services  and  fund 
accounting  agreement  with  Signature. 
The  Trusts  have  entered  into  an 
agreement  for  administrative  services 
and  fund  accounting  services  with 
Signature  and  a  distribution  agreement 
with  tlie  Distributor. 

3.  Shares  of  Tnist  I  (other  than 
Standby  Reserve  Fund,  which  has  no 
sales  charge)  are  offered  at  net  asset 
value  plus  a  front-end  sales  charge  at  a 
rate  of  up  to  5.75%  of  the  offering  price. 
Each  Series  of  Trust  I  (other  than 
Standby  Reserve  Fund)  also  imposes  a 


rule  12b-l  distribution  fee  at  an  aimual 
rate  of  lip  to  .25%  of  its  average  daily 
net  assets.  No  front-end  sales  charge  is 
payable  with  respect  to  purchases  of 
$1,000,000  or  more  of  shares  of  Trust  I. 
Shares  of  Trust  II  are  offered  without  an 
initial  sales  charge,  but  are  subject  to 
rule  12b-l  distribution  and  shareholder 
services  fees  at  an  annual  rate  of  up  to 
1%  of  each  Series'  average  daily  net 
assets.  Applicants  now  propose  to  allow 
the  Trusts  to  impose  a  CDSC  on  cert.ain 
redemptions  of  shares  and  to  waive  the 
CDSC  under  certain  circumstances. 

4.  Under  the  proposed  CDSC 
arrangement,  applicants  generally  will 
impose  a  CDSC  of  1%  on  redemptions 
of  shares  of  Trust  I  which  have  been 
acquired  vdthout  a  sales  charge  through 
a  purchase  of  $1,000,000  or  more  and 
are  redeemed  within  one  year  of  their 
purchase.  Applicants  also  propose  to 
impose  a  CDSC  of  1%  on  redemption  of 
shares  of  Trust  II  made  within  one  year 
of  their  date  of  purchase.  Applicants  in 
the  future  may  decide  to  increase  or 
reduce  the  CDSC  percentage,  shorten 
the  applicable  hplding  period,  or  create 
a  scheduled  range  of  CDSC  percentages. 
Any  future  changes  or  variations  will  be 
disclosed  in  each  affected  prospectus 
and  will  not  affect  any  shares  of  the 
Trusts  that  were  issued  prior  to  the 
disclosure  thereof. 

5.  The  CDSC  will  be  equal  to  a 
percentage  of  the  lesser  of  (a)  the  net 
asset  value  of  the  shares  at  the  time  of 
purchase,  or  (b)  the  net  asset  value  of 
the  shares  at  the  time  of  redemption.  No 
CDSC  will  be  imposed  on  amounts 
derived  from  capital  appreciation, 
shares  purchased  through  the 
reinvestment  of  dividends  or  capital 
gains  distributions.  In  determining 
whether  a  CDSC  is  applicable,  it  will  be 
assumed  that  shares  not  subject  to  the 
CDSC  are  redeemed  first  and  that  other 
shares  are  then  redeemed  in  the  order 
purchased. 

6.  No  CDSC  will  be  imposed  on 
exchanges  or  Trust  shares  in  compliance 
•with  rule  lla-3.  If,  however,  the  shares 
acquired  in  an  exchange  are  redeemed 
witliin  one  year  following  the  original 
investment,  the  CDSC  will  be  assessed. 
No  CDSC  will  be  imposed  on  shares 
purchased  prior  to  the  dale  the  SEC 
grants  the  requested  order. 

7.  The  Distributor  will  provide  a  pro 
rita  refund,  out  of  its  own  assets,  of  any 
CDSC  paid  in  connection  with  a 
redemption  of  shares  of  a  Trust  (by 
crediting  such  refunded  CDSC  to  the 
shareholder's  account)  if,  within  90 
days  of  such  redemption,  all  or  any 
portion  of  the  redemption  proceeds  are 
reinvested  in  shares  of  the  Trasts.  The 
reinvested  amount  will  be  subject  to  the 
CDSC  applicable  prior  to  the 
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redemption,  and  the  CDSC  time  period 
will  run  from  the  original  investment 
date  but  will  be  extended  by  the  number 
of  days  between  the  redemption  and 
reinvestment  date. 

8.  The  CDSC  will  be  waived  or 
reduced  in  the  following  instances:  (a) 
In  cormection  with  distributions  from 
qualified  retirement  plans  and  other 
employee  benefit  plans  qualified  under 
section  401(a)  of  the  Internal  Revenue 
Code  (the  "Code");  (b)  distributions 
from  a  custodial  account  under  section 
4tt3(b)(7)  of  the  Code  or  an  individual 
retirement  account  (an  "IR.^")  due  to 
deiath,  disability,  or  attainment  of  age 
59^/2;  (c)  a  tax-free  return  of  an  excess 
contribution  to  an  IRi^;  (d)  for  any 
partial  or  complete  redemptions 
following  death  or  disability  (as  defined 
in  section  72(m)(7)  of  the  Code)  of  a 
shareholder  from  an  account  in  which 
thp  deceased  or  disabled  is  named, 
prbvided  the  redemption  is  made  within 
onjq  year  of  death  or  initial 
delfermination  of  disability:  (e) 
involuntary  redemptions  as  described  in 
prospectus;  and  (0  redemptions  by 
irrent  or  retired  directors,  trustees, 
lers,  officers,  and  employees  of 
ist  I,  Trust  II,  the  Portfolio' Trust,  the 
tributor,  the  Advisor,  family 
mtebers  of  these  persons,  and  trusts  or 
pi  ihs  primarily  for  such  persons,  (ii) 
tni;;tces  or  other  fiduciaries  purchasing 
shares  for  certain  retirement  plans;  and 
(ii    participants  in  pension,  profit- 
sh=|ring  or  employee  benefit  plans  that 
ari!isponsored  by  the  Distributor  and  its 


af 


iiiates. 


A{>plicants'  Legal  Conclusion 

Applicants  submit  that  the  proposal 
tOjimpose  a  CDSC  is  fair,  in  the  public 
interest  and  the  interest  of  the  Trust's 
shjaireholders,  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fajrly  intended  by  the  policy  and  the 
prbvisions  of  the  Act.  Consequently, 
applicants  request  an  order  of  the 
Commission  pursuant  to  section  6(c)  of 
thfe  Act  for  an  exemption  from  sections 
2(8)(32),  2{a)(35),  22(c).  and  22(d)  of  the 
Act  and  rule  22c-l  thereunder  to  the 
exitent  necessary  to  permit  the  proposed 
CDSC  arrangement. 

Applicants'  Condition 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  Investment  Company  Act 
Release  No.  16169  (Nov.  2,  1988).  as 
suph  rule  is  currently  proposed  and  as 
it  iiiay  be  reproposed,  adopted,  or 
ai^ended. 


For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  94-11704  Filed  5-12-94;  8:45  am) 

BILLtNQ  CODE  8010-01-M 


[Release  No.  35-26047] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Acf ') 

May  6, 1994. 

Notice  is  hereby  given  that  the 
following  fihng(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declararion{s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/  or  declaration(s) 
should  submit  their  views  in  writing  by 
May  31.  1994.  to  the  Sccretaj>', 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(ec)  specified 
below.  Proof  of  service  fby  affida\it  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  v,;ho  so 
requests  ill  be  notified  or  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  apphcation(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

The  Southern  Development  and 
Investment  Group  (70-8173) 

The  Southern  Development  and 
Investment  Group,  Inc.,  a  non-utility 
.  subsidiary  of  The  Southern  Company 
("Southern"),  a  registered  holding 
company,  and  Southern,  each  of  64 
Perimeter  Center  East.  Atlanta,  Georgia 
30346,  have  filed  an  application- 
declaration  under  sections  6(a),  7,  9(a), 
10,  12(b)  and  13(b)  of  the  Act  and  Rules 
45,  50(a)(5),  81,  87.  90  and  91 
thereunder. 

Southern  proposes  to  invest  up  to 
S275  million  in  Development  from  time 
to  time  through  December  31,  1998  in 
order  to  fund  the  following  activities,  as 
discussed  in  more  detail  below:  (a)  To 


enable  Development  to  develop, 
construct,  and  acquire  an  energy 
management  prototype  network  ($175 
million);  (b)  to  provide  Development 
with  necessary  working  capital  in 
connection  vrith  its  research  and 
development  and  technical  consulting 
activities,  as  well  as  to  pay  other  general 
and  administrative  expenses  (S50 
million),  including — (i)  Funding  to 
commercialize  POUTRcall  ($10  million 
of  the  total  $50  million)  and  (ii) 
payment  of  predevelopment  costs 
associated  with  potential  investments  in 
other  energy  management  facilities  and 
energy  recovery  facilities  (510  million  of 
the  total  $50  million);  and,  (c)  to  finance 
the  costs  of  equipment  and/or  provide 
customer  financing  of  equipment  in 
connection  with  energy  management 
and  efficiency  services  provided  by 
Development  ($50  million). 

Soutnern  proposes  to  acquire,  and 
Development  proposes  to  issue  and  sell, 
common  stock  and  notes  up  to  $275 
million  from  time  to  time  through 
December  31,  1998,  with  maturities  no 
later  than  December  31,  2003.  Such 
loans  will  bear  an  interest  rate  equal  to 
a  rate  not  to  exceed  the  prime  rate  in 
effect  on  the  date  of  the  loan  at  a  bank 
designated  by  Southern.  In  addition, 
Development  proposes  to  convert  the 
notes  to  capital  contributions  (through 
Southern's  forgiveness  of  the  debt 
evidenced  thereby).  Alternatively. 
Southern  proposes  to  make  up  to  S27i 
in  cash  capital  contributions  to 
Development  from  time  to  time  through 
December  31, 1998. 

Development  proposes  to  issue  and 
sell  to  third  parties,  and  Southern 
proposes  to  guarantee,  up  to  5275 
million  in  notes  or  other  recourse 
liabihties  from  time  to  time  through 
December  31. 1998,  tlie  maturities  of 
which  will  not  extend  past  December 
31,  2003.  The  loans  evidenced  by  such 
notes  will  be  made  with  an  interest  rate 
not  to  exceed  3%  over  the  lender  bank's 
prime  rate. 

Development  proposes  to  acquire 
promissory  notes  evidencing  the  debt  of 
customers  in  connection  with  financing 
energy  management  and  efficiency 
equipment.  Further,  Development  may 
assign  evidences  of  customer 
indebtedness  to  Southern  in 
consideration  of  a  reduction  in  the 
amount  of  outstanding  notes,  in  which 
case  the  aggregate  amount  of 
outstanding  customer  indebtedness  held 
by  Southern  would  be  added  to  the 
aggregate  amount  of  outstanding  notes 
issued  by  Development  and  held  by 
Southern  for  purposes  of  the  proposed 
$50  million  limit. 

Southern  proposes  to  provide 
performance  guarantees  and  to 
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undertake  other  contractual  obligations 
with  respect  to  the  performance  and 
other  obligations  of  [development  under 
contracts  and  bids  with  third  parties. 
Southern  proposes  to  provide 
guarantees  in  an  aggregate  amount 
outstanding  at  any  one  time  of  S200 
miUion  through  December  31.  2003; 
provided,  that  any  guarantees  or 
indemnifications  outstanding  at 
December  31.  2003  shall  continue  until 
expiration  or  termination  in  accordance 
with  their  terms.  For  purposes  of 
computing  the  above  limitation,  neither 
.Southern's  agreements  to  proviae 
guarantees  or  indemnifications  of 
sureties  of  Development  which  have  not 
actually  been  issued,  nor  Development's 
joint  venture  partners  respective  shares 
of  any  joint  venture  obligations  or 
indemnification  of  sureties  of  the  joint 
venture,  shall  be  counted.  In  addition. 
SouJhcm  and  Development  request  that 
they  ha\'e  the  flexibility  to  negotiate 
specific  guarantees  and  similar 
provisions  and  arrangements  with  third 
parties,  and  indemnifications  of 
sureties,  as  the  need  to  do  so  arises, 
without  further  Commission 
authorization. 

Dovelopment  propoM-s  to  enter  into 
new  s?r\'ice  agre«;mtnts  with  Southern 
Company  .Services,  Inc.  ("Services')  and 
each  of  the  operating  electric  utility 
companies  (each  an  "Opi'rating 
(Company '.  collectively.  "Operating 
Companios")  that  will  be  substantially 
identical  to  the  exi.sting  agreements 
between  Development  and  Ser\  ices. 

Development  proposes  to  undertai:e 
activities,  including  advertising  and 
marketing  studies,  additional  pilot  tests, 
testing  of  various  manufacturers' 
equipment,  and  purchases  of  equipment 
and  .software  enhancements,  among 
other  actiN-ities,  with  a  view  to 
commercializing  POWERcall  and 
related  customer  services'  throughout 
Alabama  and  Georgia  and  in  the  Gulf 
region  of  Missi.^sippi  and  Florida. 
Development  also  requests  authority  to 
enter  into  agreements  with  utilities  that 
are  interconnected  with  Southern 
System  companies  pursuant  to  which 
Development  would  offer  POWERcall 
and  related  services  to  the  customers  of 


<  POWcRcail  13  dascribfld  as  a  utility  customer 
service  i.nvoiving  the  installation  of  a  device  at  a 
cus'.omer's  prpmi'srs  which  would  monitor  and 
autennallcally  report  power  outages  to  a  utility's 
operations  cf^nter.  Development  states  that  it  is 
investigating  the  additional  capabilitios  of  the 
monitoring  device  and  its  related  software  to 
d>'termine  the  commercial  feasibility  of  providing 
cprtain  monitoring  services  in  addition  to 
»"OV\"ER.-al!.  Such  additional  services  would 
include  both  energy-related  services,  such  as 
auiomated  meter  r«ading  and  temperature 
:i!oni!cir:ng,  and  other  .services,  such  as  fire, 
i.i'itsion  and  health  alann  services. 


such  non-affiliated  utilities. 
Development  proposes  to  invest  up  to 
$10  million  in  connection  with  these 
activities. 

Development  also  requests  authority 
to  develop,  purchase,  constnict,  own 
and  operate  a  pnjtotypo  energy 
management  communications  network  z 
at  various  locations  within  the  Southern 
System.  Development  requests  authority 
to  invest  up  to  $175  million  in  equity 
investments  in  such  prototj'pe  systems, 
which  would  cover  design  and 
marketing  costs  and  the  costs  of 
building,  purchasing,  or  leasing  fiber 
and  coaxial  cable  lines  and  related 
equipment,  facilities  and  properties. 

Developinent  proposes  to  make 
availible  the  balance  of  the  bandwidth 
capacity  to  other  communications 
providers  of  voice,  data,  and  video 
services,  such  as  cable  television 
companies,  local  and  long  distance 
telephone  companie.«:.  computer 
networks,  commercial  merchants  (e.g., 
home  shopping  networks],  cr  large 
private  users,  such  as  Limks,  pursuant  to 
leases,  network  sharing  ag:eements  or 
licensing  transactions  negotiated  at 
fa.ms'  length  for  vnrying  tci-ms  at  market 
values. 

Development  propose;  to  provide  the 
necessary  system  cperations  and 
maintenance  servi.^os  in  connection 
vvidi  its  energy  managem  iit 
communications  network  and  will 
charge  third  party  communications 
providers  the  fair  market  value  of  such 
services  based  on  their  level  of  use  of 
the  system. 

Development  also  proposes  to  offer  to 
utility  customers  directly,  or  indirectly 
through  public  utility  compinies,  a 
broader  range  of  energy  management 
services,  including  demand.side 
management  ("DSM")  measures,  and.  in 
connection  therewith,  proposes  to 
invest  in  energy  managen.ent  equipment 
and/or  provide  customer  financing  for 
the  purchase  of  equipment  from  third 
party  vendors  and  suppliers. 
Specifically.  Development  proposes  to: 
(1)  Engage  in  energy  management 
services,  including — (a)  Design  of 
modifications  and  new  equipment,  (b) 
management  or  direct  installation  of 


2  iJeveloptnont  states  that,  by  utili2ing  his 
network,  it  proposes  to  offer  to  customers  power 
uf^f:,f.  and  outage  monitoring  services  (including 
POWERcall).  two  way  custumer/utility 
ccmmunicaiions,  automated  billi.-.g.  energy  and 
conservation  information,  including  "Good  Cents" 
messages  and  information,  and  roni;nunications- 
l>a5»!d  programs,  such  as  "distance  learning,"  that 
may  be  offered  in  conjunction  w  :;h  a  utility's 
industrial  development  activities,  among  other 
potential  utility  and  utility-related  interactive 
communications  services.  DevBlopn'tmt  slates  that 
the  net^vork  may  also  be  used  for  internal  system 
communication  of  voice  and  data. 


new  equipment,  (c)  the  entry  into 
performance  contracts  (where 
Development  is  paid  on  the  basis  of 
actual  energy  savings),  (d)  the 
arrangement  of  third-party  financing  for 
conservation  programs,  (e)  the  training 
personnel  in  use  of  equipment,  and  (f) 
the  observation  of  the  operation  of 
installed  system  to  insure  that  it  meets 
design  specifications;  (2)  offer  demand- 
side  management  services,  including — 
(a)  design  of  energy  conservation 
programs,  (b)  implementation  of  energy 
conservation  programs,  (a)  performance 
contracts  for  DSM  work,  and  (d)  the 
monitoring  and/or  evaluating  of  DSM 
programs;  (3)  invest  in  energy 
management  equipment;  and,  (4) 
provide  customer  financing  for  the 
purchase  of  energy  management 
equipment  from  third  parties. 

Development  requests  authority  to  use 
up  to  $50  million  of  the  funds  provided 
by  Southern  to  make  investments  in 
energy  efficiency  and  conservation 
assets  and/or  loans  to  customers  to 
enable  such  customers  to  finance  the 
purchase  of  such  assets. 

Development  requests  authority  to 
provide  the  following  general  typos  of 
technical  consulting  ser\'ices  to  non- 
affiliated entities,  incltiding  utilities, 
industrial  and  comm.en^isl  concerns  and 
govermnents:  mana;:ement  expertise, 
such  as  strategic  pLnning,  finince. 
feasibility  studies,  organization,  energy 
efficiency,  safety,  environmental  and 
conservation  matters,  policy  matters  and 
management  services;  technical  services 
and  expertise,  such  as  design, 
engineering,  procurement,  construction 
supervision,  information  systems  and 
services,  environmental  and 
conservation  planning,  auditing, 
engineering  and  construction, 
engineering  and  construction  planning 
and  procedures,  data  processing,  system 
planning  and  operational  planning; 
training  e.xpertise,  including  training  in 
the  area  of  operation,  equipment  repair, 
and  maintenance;  and  technical  and 
procedural  resources  and  systems,  such 
as  are  embedded  in  computer, 
information,  and  communications 
systems,  programs  or  manuals 
developed  or  acquired  by  Southern 
System  companies.  In  addition. 
Development  seeks  authority  to  render 
certain  services  that  Southern  Electric 
International,  Inc.  ("SEI")  now  provides 
in  accordance  with  the  Commission 
orders  dated  July  17  and  December  18, 
1981  (HCAR  Nos.  22132  and  22315A, 
respectively)  to  public  utility  companies 
and  others  having  need  for  the 
procurement  of  materials,  machinery, 
equipment,  services  and  supplies  used 
in  the  generation,  transmission,  and 
distribution  of  electric  power  and  the 
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n  I  lintenance  of  inventories  of  spare 
p|Bp1s,  such  as  through  joint  procurement 
organizations  (e.g..  Pooled  hiventory 
Management  Services),  which  may 
include,  as  members,  participants,  or 
shareholders  companies  that  are 
subsidiaries  of  Southern.  Development 
also  seeks  authority  to  assume  SEI's 
obligations  under  existing  contracts  to 
the  extent  that  they  can  be  assigned. 

Development  also  requests 
a  ithorization  to  offer  to  third  parties 
Intellectual  property  3  created  or 
ai  :quired  by  Development  or  its 
associate  companies  within  the 
Sauthem  System. 

Development  also  proposes  to 
u  idertake  preliminary  development 
activities  with  respect  to  potential 
investments  in  energy  and  resource 
n  tovery  facilities  and  technologies, 
including  but  not  limited  to  coal 
gasification  facilities  and  other  synthetic 
htls  technologies,  landfill  gas  recovery, 
n  fuse  derived  fuels,  and  other 
a  bemative  fuels  technologies. 
DE(velopment  states  that  it  will  not  make 
any  capital  investment  in  any  such 
fcCility  e.xceedingSl  million 
ir  dividually  or  $10  million  in  the 
ajigrcgate,  except  pursuant  to  separate 
Ciunmission  auihcrization. 

Gulf  States  Utilities  Company  (70-8375) 

I  *ulf  States  Utilities  Company 
('  CSU").  350  Pine  Street,  Beaumont, 
T  3  Kas  77701 ,  an  electric  utility 
SI  i  jsidiarj-  company  of  Energy  ^ 

C  irporation.  a  registered  holding 
c(i  npany,  has  filed  an  appHcation- 
d  ;  ;laration  pursuant  to  sections  6(a),  7, 
91  i ),  10,  12(c)  and  12(d)  of  the  Act  and 
R  jles  42.  44lb).  50  and  50(a)(5) 
th  <  reunder.  GSU  proposes  to  eiigage  in 
the  transactions  described  herein  from 
ti  T)e  to  time  through  December  31. 
1^?5. 

JiSU  proposes  to  issue  and  sell  not 
re  than  $700  million  aggregate 
cipal  amount  of:  (1)  One  or  more 
es  of  its  preferred  stock,  cumulative. 
0  par  value,  and/or  its  preferred 
k,  cumulative,  without  per  value 
preferred"),  (2)  one  or  more  new  series 
its  first  mortgage  bonds  ("Bonds"); 
ar  0/or  (3)  one  or  more  new  suh-series 
of  ^he  medium  term  note  series  of  its 
fii  ^t  mortgage  bonds  ("MTNs"). 

Each  series  of  Bonds  or  sub-series  of 
MTNs  will  be  sold  at  such  price,  will 


''"Intellectual  Property"  is  definecl  as  "any 
process,  program  or  technique  which  is  protectnd 
byjlhe  U)p)ri^t.  patent  or  trademark  law.s.  cr  as  a 
tralJp  secret,  and  which  has  betn  specifically  and 
knowingly  incorporated  into,  exhibited  in.  or 
reduced  to  a  tcngible  writing,  drawing,  manual, 
computer  prognun.  product  or  similar  manitesfation 
cr  bing."  *ee  HCAR  Nos.  22132  and  223I5A  (July 
17  ajnd  December  18.  1981.  respectively). 


bear  interest  at  such  rates  and  will 
mature  on  such  date  (not  more  than  40 
years  from  the  first  day  of  the  month  of 
issuance)  as  will  be  determined  at  the 
time  of  sale.  No  series  of  Bonds  or  sub- 
series  of  MTNs  will  be  issued  at  rates  in 
excess  of  those  generally  obtained  at  the 
time  of  pricing  for  sales  of  first  mortgage 
bonds  or  medium  term  notes  having  the 
same  maturity,  issued  by  companies  of 
comparable  credit  quality  and  having 
similar  terms,  conditions  and  features. 
The  price,  exclusive  of  accrued  interest, 
to  be  paid  for  each  series  of  Bonds  to  be 
sold  at  competitive  bidding  will  be 
within  a  rang  of  not  more  than  5 
percentage  points,  but  shall  not  exceed 
5  percentage  points  above  or  below 
100%  of  the  principal  amount  of  such 
series  of  Bonds,  and  the  price  of  each 
sub-series  of  MTNs  will  be  withjn  a 
range  of  95-105%  of  the  principal 
amount.  GSU  requests  an  exemption 
from  the  Conunission's  Statement  of 
Policy  Regarding  First  Mortgage  Bonds 
(HCAR  No.  13105,  February  16.  1956.  as 
modified  by  HCAR  No.  16369.  May  8, 
1969)  ("Bond  SOP")  to  the  extent  that, 
among  otlier  things,  the  redemption 
provisions,  the  sinking  fund  provisions 
(or  lack  thereof),  the  covenant  limiting 
common  stock  dividends  and/or  Llic 
maintenance  and  replaceme.it 
provisions  (or  lack  thereof)  with  respect 
to  any  series  of  Bonds  or  sub-serins  of 
MTNs  deviate  from  the  Bond  SOP. 

The  price,  exclusive  of  accumulated 
dividends,  for  each  series  of  P/ofcrred 
will  be  determined  at  the  tome  of  sale 
and  will  not  be  less  than  par  or  stated 
value  on  a  per  share  basis.  The  price  to 
be  paid  for  any  series  of  Preferred  to  be 
sold  at  competitive  bidding  will  not  be 
less  than  par  or  stated  value  nor  more 
than  102.75%  thereof  per  share,  plus 
accumulated  dividends,  if  any.  No 
series  of  Preferred  would  be  sold  if  the 
dividend  rate  thereon  would  exceed 
those  generally  obtained  at  the  time  of 
pricing  for  sales  of  preferred  stock  of  the 
same  par  or  stated  value,  issued  by 
companies  of  comparable  credit  quality 
and  having  similar  terms,  conditions 
and  features.  GSU  requests  an 
exemption  from  the  Commission's 
Statement  of  Policy  Regarding  Preferred 
Stock  (HCAR  No.  13106.  February,  16, 
1956.  as  modified  by  HCAR  No.  10758. 
June  22,  1970)  ("Stock  SOP")  to  the 
extent  that,  among  other  things,  the 
redemption  provisions  of  any  series  of 
Preferred  deviate  from  the  Stock  SOP. 

Depending  upon  market  conditions, 
GSU  may  sell  one  or  more  series  of 
Preferred  having  a  par  value  of  Si 00  to 
underwriters  for  deposit  with  a  bank  or 
trust  company  ("Depositary").  The 
underwriters  would  then  receive  from 
the  Depositary'  and  deliver  to  the 


repurchasers  in  the  subsequent  public 
offering  shares  of  depositary  preferred 
stock  ("Depositary  Preferred"),  each 
representing  a  stated  fraction  of  a  share 
of  the  Preferred.  Depositary  Preferred 
would  be  evidenced  by  depositary 
receipts.  Each  owner  of  Depositary 
Preferred  would  be  entitled 
proportionally  to  all  the  rights  and 
preferences  of  the  series  of  Prf  ferrcd 
(including  dividends,  redemption  and 
voting).  A  holder  of  Depositary 
Preferred  will  be  entitled  to  surrender 
Depositar)-  Preferred  to  the  Depositary 
and  receive  the  number  of  whole  shares 
of  Preferred  represented  therebv.  A 
holder  of  Preferred  will  be  entitird  to 
surrender  shares  of  Preferred  to  the 
Depositary  and  receive  a  proportional 
amount  of  Depcsitarv'  Preferred. 

GSU  proposes  to  use  the  net  proceeds 
derived  from  the  issuance  and  sale  of 
the  Bonds.  MTNs  and/or  Preferrr>d  for 
general  corporate  purposes,  including, 
but  not  limited  to.  the  repayment  of 
outstanding  securities  when  due  and/or 
the  possible  redemption,  acquisition  or 
refunding  of  certain  outstanding 
securiti^s  prior  to  their  stated  maturity 
or  due  date. 

GSU  states  that  it  may  sell  the  Bonds, 
MTNs  and  Preferred  pursuant  to  the 
competitive  bidding  requirements  of 
Rule  50.  or.  by  means  of  agency 
arrangements  or  direct  placcmcrnt  with 
purchasers  under  an  exception  from  the 
competitive  bidding  requirements  of 
Rule  50  pursuant  to  Rule  50(a)(5),  in  the 
event  that  GSU  determines  that  a 
negotiated  public  offering  or  private 
placement  would  be  advantageous.  GSU 
requests  authorization  to  undertake 
negotiations  with  respect  to 
arrangements  for  the  issuance  and  sale 
of  the  Bonds,  MTNs  and  Preferred.  It 
may  do  so. 

GSU  also  proposes  to  enter  into 
arrangements  for  the  issuance  and  sale 
of  tax-exempt  bonds  ("Tax-Exempt 
Bonds"),  and  in  connection  therewith. 
GSU  proposes  to  enter  into  one  or  more 
equipment  lease/sublease  arrangements 
("Equipment  Lease"),  pursuant  to  which 
one  or  more  governmental  authorities 
("Issuers")  may  issue  one  or  more  series 
of  Tax-Exempt  Bonds  under  one  or  more 
indentures  ("Indenture")  in  an  aggregate 
principal  amount  not  to  exceed  $250 
million.  The  net  proceeds  from  the  sale 
of  the  Tax-Exempt  Bonds  will  be  used 
to  finance  certain  facilities  including 
but  not  hmited  to  sewage  and/or  solid 
waste  disposal  or  pollution  control 
facilities  ("Facilities")  that  have  not 
heretofore  been  the  subject  of  such 
financing,  or  to  refinance.outstanding 
tax-exempt  bonds  issued  for  that 
purpose. 
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GSU  further  proposes,  under  the 
Equipment  Lease,  to  acquire,  construct 
and  install  the  Facilities,  and  lease  the 
Facilities  to  the  Issuers  and 
simultaneously  sublease  such  Facilities 
from  the  Issuers  at  subrentals  sufficient 
(together  with  other  monies  held  by  the 
trustee  under  the  applicable  Indenture 
and  available  for  such  purpose)  to  pay 
the  principal  or  redemption  price  of, 
premium,  if  any,  interest  and  other 
amounts  owing  on  the  Tax-Exempt 
Bonds  together  with  related  expenses. 
Under  the  Equipment  Lease,  GSU  will 
also  be  obligated  to  pay  certain  fees 
incurred  in  connection  with  the 
transactions. 

The  Equipment  Lease  and  the 
Indenture  may  provide  for  either  a  fixed 
interest  rate  or  an  adjustable  interest 
rale  for  each  series  of  the  Tax-Exempt 
Bonds.  No  series  of  Tax-Exempt  Bonds 
would  be  sold  if  the  fixed  interest  rate 
or  initial  adjustable  interest  rate  thereon 
would  exceed  the  lower  of  13%  or  rates 
generally  obtained  at  the  time  of  pricing 
for  sales  of  tax-exempt  bonds  having  the 
same  maturity,  issued  for  the  benefit  of 
companies  of  comparable  credit  qualify 
and  having  similar  terms,  conditions 
and  featiu-es.  The  Tax-Exempt  Bonds 
will  mature  not  earlier  than  five  years 
from  the  first  day  of  the  month  of 
issuance  nor  later  than  40  years  from  the 
date  of  issuance.  Each  series  may  be 
subject  to  redemption  and.'or  sinking 
fund  provisions. 

GSU  proposes  to  arrange  for  one  or 
more  irrevocable  letters  of  credit,  in  an 
aggregate  amount  up  to  S300  million 
and  for  a  term  not  to  exceed  ten  years, 
from  a  bank,  in  favor  of  the  trustee  for 
one  or  more  series  of  Tax-Exempt 
Bonds.  GSU  would  enter  into  a  letter  of 
credit  and  reimbursement  agreement 
("Reimbursement  Agreement")  with  the 
bank  under  which  GSU  would  agree  to 
reimburse  the  bank  for  amounts  dravvTi 
under  the  letter  of  credit  within  60 
months  with  the  interest  rate  not  to 
exceed  the  bank's  prime  commercial 
loan  rate  plus  2%  and  to  pay  certain 
fees,  including  up-front  fees  not  to 
exceed  $100,000  and  annual  fees  not  to 
exceed  'i\*%  of  the  face  amount  of  the 
letter  of  credit.  Provision  may  be  made 
for  extension  of  the  term  of  such  letter 
of  credit  or  for  the  replacement  thereof, 
upon  its  expiration  or  termination,  by 
another  letter  of  credit. 

In  addition,  or  as  an  alternative  to  a 
letter  of  credit,  GSU  may:  (1)  Provide  an 
insurance  policy  for  one  or  more  series 
of  Tax-Exempt  Bonds,  and/or  (2)  obtain 
authentication  of  and  pledge  one  or 
more  new  series  of  its  First  Mortgage 
Bonds  ("Collateral  Bonds')  to  be  issued 
under  GSU's  mortgage  and  delivered  to 
the  trustee  or  the  bank  to  evidence  and 


secure  GSU's  obligations  under  the 
Equipment  Lease  or  the  Reimbursement 
Agreement.  Such  Collateral  Bonds  could 
be  issued:  (1)  In  a  principal  amount 
equal  to  the  principal  amount  of  Tax- 
Exempt  Bonds  and  bearing  interest  at  a 
rate  equal  to  the  rate  of  interest  on  such 
Tax-Exempt  Bonds;  (2)  in  a  principal 
amount  equivalent  to  the  principal 
amount  of  Tax-Exempt  Bonds  plus  an 
amount  equal  to  interest  on  those  Tax- 
Exempt  Bonds  for  a  specified  period 
and  bearing  no  interest;  (3)  in  a 
principal  amount  equivalent  to  the 
principal  amount  of  Tax-Exempt  Bonds 
or  in  such  amomit  plus  an  amount  equal 
to  interest  on  those  Tax-Exempt  Bonds 
for  a  specified  period,  but  canying  a 
fixed  interest  rate  that  would  be  lower 
than  the  fixed  interest  rate  of  the  Tax- 
Exempt  Bonds;  or  (4)  in  a  principal 
amount  of  Tax-Exempt  Bonds  at  an 
adjustable  rate  of  interest,  var^'ing  with 
such  Tax-Exempt  Bonds  but  having  a 
ceiling  rate  of  13%.  Each  series  of  the 
Collateral  Bonds  that  would  bear 
interest  would  do  so  at  a  fixed  interest 
rate  or  initial  adjustable  interest  rate  not 
to  exceed  13%.  The  terms  of  the 
Collateral  Bonds  will  correspond  to  the 
terms  of  the  related  Tax-Exempt  Bonds. 
The  maximum  amount  of  the  Collateral 
Bonds  would  be  $300  million,  and  the 
Collateral  Bonds  would  be  in  addition 
to  the  aggregate  limitation  on  the  Bonds 
specified  above.  In  connect)on  with  the 
proposed  Tax-Exempt  Bonds  financing, 
GSU  requests  a  finding  of  the 
Commission  that  competitive  bidding  of 
Collateral  Bonds  pursuant  to  Rule  50  is 
inappropriate  since  the  Collateral  Bonds 
would  be  issued  and  pledged  solely  to 
secure  GSU's  obligations  and  no  public 
offering  of  the  Collateral  Bonds  would 
be  made. 

GSU  also  proposes  to  use,  in  addition 
to  or  as  an  alternative  for  the  proceeds 
from  the  sale  of  the  Bonds,  MTNs, 
Preferred  and/or  Tax-Exempt  Bonds, 
other  available  funds  to  acquire,  through 
tender  offers,  open  market  or  negotiated 
purchases,  in  whole  or  in  part,  prior  to 
their  respective  maturities,  not  more 
than  $600  million  aggregate  principal 
amount  and  par  value  and/or  stated 
value  of:  (1)  One  or  more  series  of  GSU's 
outstanding  first  mort.gage  bonds  or  sub- 
series  of  MTNs,  (2)  one  or  more  series 
of  GSU's  outstanding  preferred  stock,  (3) 
one  or  more  series  of  outstanding  tax- 
exempt  bonds  heretofore  issued  for  the 
benefit  of  GSU,  (4)  GSU's  outstanding 
series  of  debentures,  and/or  (5)  GSU's 
outstanding  series  of  preference  stock. 
GSU  states  that  it  will  not  use  the 
proceeds  from  the  sale  of  the  Bonds. 
MTNs,  Preferred  and/ or  Tax-Exempt 
Bonds  to  enter  into  refinancing 


transactions  unless:  (1)  the  estimated 
present  value  savings  derived  from  the 
net  difference  between  interest  or 
dividend  payments  on  a  new  issue  of 
comparable  securities  and  those 
securities  refunded  is,  on  an  af^er-tax 
basis,  greater  than  the  present  value  of 
all  repurchasing,  redemption,  tendering 
and  issuing  costs,  assuming  an 
appropriate  discount  rate,  determined 
on  the  basis  of  the  then  estimated  after- 
tax cost  of  capital  of  Entergy 
Corporation  and  its  subsidiaries, 
consolidated;  or  (2)  GSU  shall  ha\e 
notified  the  Commission  of  the 
proposed  refinancing  transaction 
(including  the  terms  thereof)  and 
obtained  appropriate  authorization  to 
consummate  the  transaction. 

Louisiana  Power  &  Light  Co.  (70-8391) 

Louisiana  Power  &  Light  Company 
CLP&L"),  639  Loyola  Avenue,  New' 
Orleans,  Louisiana  70113,  an  electric 
utility  subsidiary  company  of  Entergy 
Corporation  ("Entergy"),  a  registered 
holding  company,  has  filed  an 
declaration,  pursuant  to  Sections  6[a) 
and  7  of  the  Act  and  Rule  50(a)(5). 

LP&L  proposes  to  issue  and  sell  up  to 
S326  million  in  seciu'ed  lease  obligation 
bonds  ("Refunding  Bonds"),  in  one  or 
.more  series  through  December  31.  1995. 
in  order  to  redeem  approximately  S310 
million  in  previously  issued  and  sold 
secured  lease  obligation  bonds 
("Original  Bonds"). 

By  orders  dated  September  26.  19,39 
(HCAR  No.  24956)  and  September  27. 
1989  (HCAR  No.  24958)  ("Orders"). 
LP&L  sold  to  and  leased  back  from  three 
separate  trusts  "(Lessors"),  on  a  long- 
term  net  lease  basis  pursuant  to  three 
separate  facility  leases  ("Leases"),  an 
approximate  9  3%  aggregate  ouT.ership 
interest  ("L'ndivided  Interests")  in  Unit 
No.  3  of  the  Waterford  nuclear  power 
plant  ("Waterford  3")  in  three  almost 
identical  but  separate  transactions.  The 
First  National  Bank  of  Commerce 
("Owner-Trustee")  is  the  trustee  for 
these  trusts.  LP&L  now  has  an 
approximate  9.3%  leasehold  interest  in 
Waterford  3. 

The  purchase  price  of  the  Undivided 
Interests  was  $353.6  million.  About 
$43,603,000  was  provided  through 
equity  contributions  of  the  o'ATier- 
participant  in  each  of  the  three  Lessor 
trusts.  About  3309,997,000  was 
provided  through  issuance  of  the 
Original  Bonds  by  the  Owner-Trustee  in 
an  underwTitten  public  offering.  The 
Original  Bonds  consist  of  three  separate 
series  of  secured  lease  obligation  bonds, 
with  an  annual  interest  rate  of  10.30%. 
to  mature  on  January  2,  2005,  issued  in 
an  aggregate  principal  amount  of 
$140,452,000  ("2005  Bonds"),  and  thi-;- 
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s ;  }arate  series  of  secured  lease 
at.  ligation  bonds,  with  an.  annual 
interest  rate  of  10.67%,  to  mature  on 
January  2,  2017,  issued  in  an  aggregate 
principal  amount  of  $169,545,000 
('2017  Bonds"). 

I  LP&L  now  proposes  to  have  llie 
Owner-Trustee  i.'^sue  the  Refunding 
Ponds  either  under  three  amended  and 
jppleraented  Indentures  of  Mortgage 
id  Deeds  of  Trust  dated  September  1, 
J89  or  under  comparable  instraments 
Indentures").  The  Refunding  Bonds 
vjill  be  issued  to  refund  the  Original 
binds.  In  the  alternative,  LP&L 
piroposes  to  refund  all  or  a  portion  of  the 
Original  Bonds  with  interim  funds 
obtained  from  banks  or  other 
i]  iktitutions  by  the  Owner-Trustee 
(  "interim  Funds")  and  to  then  issue 
Refunding  Bonds  to  retire  the  Interim 
Funds. 

The  proceeds  from  the  sale  of  the 
Refunding  Bonds  and  possibly  the 
proceeds  of  the  Interim  Funds,  possibly 
together  uith  funds  provided  by  LP&L. 
will  be  used  to  redeem  the  Original 
Bonds  and  to  meet  associated  issuance 
costs.  The  2005  Bonds  are  optionally 
rt-rieeraable  on  July  2, 1994  for 
105.150%  of  their  principal  amount. 
The  2017  Bonds  are  first  optionally 
redeemable  on  July  2,  1994  for 
1J08.003%  of  their  principal  amount. 
Should  Original  Bonds  be  retired  with 
the  Interim  Funds,  the  proceeds  of 
Raf'jnding  Bonds  will  be  used  to  retire 
the  Interim  Funds.  It  is  not  anticipated 
tiat  there  would  be  a  redemption 
priemium  associated  with  the  retirement 
ofithe  Interim  Funds.  The  Refunding 
E  (inds  will  be  structured  and  issued 
u  r|der  the  documents  and  pur.suant  to 
ti  lb  procedures  applicable  to  the 
i!  suance  of  the  Original  Bonds,  which 
citjcuments  and  procedures  are 
described  in  the  Orders,  or  comparable 
qocuments  with  similar  terms  and 
jtovisions. 

The  Interim  Funds  would  be  provided 
through  one  or  more  domestic  or  foreign 
firtancial  institutions  ("Interim 
Ldnders"),  which  would  make  loans  1o 
tlip  Lessors  evidenced  by  notes  issued 
by*  the  Lessors.  The  term  of  the  Interim 
Filnds  would  be  up  to  the  remainder  of 
ti  le  basic  lease  terms  under  the  Leases. 
Ll^&L  might  assume  the  Interim  Funds 
upon  the  occurrence  of  certain  events  or 

t  exercises  certain  purchase  options 
ur  der  the  Leases.  The  Interim  Funds 

V  I  )uld  be  refunded  with  the  proceeds  of 
t!  I !  Refunding  Bonds.  LF&L  would  use 
its  bf!St  efforts  to  arrange  for  refunds 

V  th  desirable  interest  rates  as  quickly 
possible  after  the  Interim  Funds  are 

r^fcuircd. 

^P&L  is  obligated  to  make  paj-n^^ents 
der  the  Leases  in  amounts  that  will 


pro\-ide  for  scheduled  payments  of 
principal  and  interest  on  the  Refunding 
Bonds  when  due.  Upon  the  refund  of 
the  Original  Bonds,  amounts  payable  by 
LP&L  under  the  Leases  will  be  adjusted 
pursuant  to  the  terms  of  supplements  to 
the  Leases  to  be  entered  into.  A  similar 
procedure  would  be  used  if  the  Interim 
Funds  are  used. 

Neither  the  Refunding  Bonds  nor  the 
Interim  Funds  will  be  direct  obligations 
of  or  guaranteed  by  LP&L.  However, 
under  certain  circumstances,  LP&L 
might  assume  all  or  a  portion  of  the 
Refunding  Bonds  of  the  Interim  Funds. 
Each  Refunding  Bond  will  be  secured 
by,  infer  alia,  (!)  A  lien  on  and  security 
interest  in  the  Undivided  Interest  of  the 
Lessor  that  issues  the  Refunding  Bond 
and  (ii)  certain  other  amounts  payable 
by  LP&L  thereunder.  The  notes  of  the 
Lessor  in  evidence  of  the  Interim  Funds 
would  also  be  secured. 

The  Refunding  Bonds  are  to  be  issued 
in  registered  form  without  coupons  in 
denominations  of  $1,000  or  integral 
multiples  thereof.  Interest  on  the 
Refunding  Bonds  of  each  series  will  be 
payable  January  2  and  July  2  of  each 
year  to  commence  with  the  interest 
payment  date  after  the  initial  issuance 
of  the  Refimding  Bonds.  Interest  on 
Interim  Funds  could  be  paid  on  a 
different  basis.  The  Refunding  Bonds 
might  be  redeemed  if  a  Lease  is  to  be 
terminated  prior  to  the  end  of  the  basic 
lease  term  provided  for  therein.  Similar 
provisions  would  be  applicable  to  the 
Interim  Funds. 

Instead  of  Refunding  Bonds  issued 
through  the  Owner- Trustee,  LP&L  might 
arrange  for  a  funding  corporation  to 
issue  the  Refunding  Bonds,  in  which 
case  the  proceeds  from  Refunding 
Bonds  would  be  loaned  by  the  fundir.g 
corporation  to  the  Lessors,  which  would 
issue  notes  ("Lessor  Notes  ")  to  the 
funding  corporation  to  evidence  the 
loans  and  secure  the  Refunding  Bonds, 
and  the  Lessors  would  use  the  loans  to 
redeem  the  Original  Bonds. 

The  terms  of  the  Lessor  Notes  and  the 
indentures  for  their  issuance  would 
reflect  the  redemption  and  other  terms 
of  the  Refunding  Bonds.  Ihc  rental 
payments  of  LP&L  would  be  used  for 
payments  on  principal  and  interest  en 
the  Lessor  Notes,  which  payments 
would  be  used  for  payments  on 
Refunding  Bonds  when  due.  The 
Refunding  Bonds  would  be  secured  by 
the  Lessor  Notes,  which  would  be 
secured  by  a  lien  on  and  security 
interest  in  the  Undivided  Interests  and 
by  certain  rights  under  the  Leases. 

An  alternative  to  Refimding  Bonds 
issued  by  the  Owner-Trustee  would  be 
for  LI'&L  to  use  a  trust  structure  in 
which  the  l.essors  -.vould  issue  Lessor 


Notes  to  one  or  more  passthrough  trusts 
and  the  trusts  would  issue  certificates  in 
evidence  of  ownership  interests  in  the 
trusts.  The  debt  terms  of  the  Refunding 
Bonds  would  be  comparable  to  the 
terms  of  the  Lessor  Notes  and  the 
indentures  for  their  issuance. 

LP&L  might  have  some  Refunding 
Bonds  or  trust  certificates  to  be  sold  by 
competitive  bidding,  negotiated 
underwritten  public  offering,  or  private 
placement  with  institutional  investors. 
LP&L  intends  to  arrange  the  Interim 
Funds  through  commercial  banks  or 
similar  institutions. 

LP&L  believes  that  it  would  be 
impossible  to  sell  the  Refunding  Bonds 
or  the  trust  certificates,  or  to  arrange  the 
Interim  Funds,  by  competitive  bidding 
in  accordance  with  Rule  50.  Thus  LP&L 
requests  under  Rule  50(a)(5)  an 
exception  from  the  competitive  bidding 
requirements  of  the  rule.  LP&L  further 
requests  authorization  to  negotiate  for 
the  sale  of  the  Refunding  Bonds  or  the 
trust  certificates  or  for  the  Interim 
Funds.  It  may  do  so. 

LP&L  shall  not  have  the  Owner- 
Trustee  sell  the  Refunding  Bonds  or  the 
trust  certificates,  or  acquire  the  Interim 
Funds,  unless:  (i)  The  estimated  present 
value  savings  derived  from  the  net 
difference  between  interest  payments  on 
a  new  issue  of  comparable  securities 
and  those  securities  refunded  is,  on  an 
after-tax  basis,  in  excess  of  the  present 
value  of  all  redemption  and  issuance 
costs,  basiKl  on  an  appropriate  discount 
rate,  determined  on  the  basis  of  the  then 
estimated  after-tax  cost  of  capital  of 
Entergy  and  its  consolidated 
subsidiaries,  or  (ii)  LP&L  shall  have 
obtained  Commission  authorization. 

Under  the  separate  1989  participation 
agreements  relative  to  the  .sale  of  the 
Undivided  Interests,  LP&L  issued  three 
separate  promissory  notes  to  the  owner- 
participants  in  an  aggregate  principal 
amount  equal  to  the  highest  of  either  the 
maximum  net  casualty  value  or  the 
maximum  net  special  casualty  value 
payable  under  the  Leases  during  the 
ba.sic  lease  term.— 5208.236,768  on  July 
2.  1994.  which  is  expected  to  be  the 
approximate  date  of  the  sale. 
Redemption  of  the  Original  Bonds 
could,  in  some  circumstances,  cause  an 
increase  in  thes» values  and  therefore, 
require  an  increase  in  the  principal 
amount  of  the  related  promissory  notes. 

In  addition.  LP&L  is  required  to 
collateralize  its  obligations  to  tl'.e 
owner-participants  five  years  aftt^r  the 
sales  either  through  first  mortgage  bonds 
in  a  principal  amount  equal  to  that  cf 
the  promissory  notes  or  a  letter  of  credit 
(HCAR  No.  24956.  September  26,  1989). 
To  the  extent  the  proposed  transactions 
would  necessitate  tlie  issuance  of 
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promissory  notes  or  first  mortgage 
bonds  in  a  principal  amount  in  excess 
of  that  previously  authorized,  LP&L  also 
seeks  authorization  of  such  increases. 

Metropolitan  Edison  Company  (70- 
8401) 

Metropolitan  Edison  Company  ("Met- 
Ed"),  2800  Pottsville  Pike,  Muhlenberg 
Township,  Berks  County,  Pennsylvania 
19640,  a  public-utility  subsidiary 
company  of  General  Pubhc  Utilities 
Corporation  ("GPU"),  a  registered 
holding  company,  has  filed  an  amended 
application-declaration  under  sections 
6(a),  7,  9(a).  10  and  12(b)  of  the  Act  and 
rules  45,  50(a)(5)  and  54  thereimder.  A 
notice  of  the  application-declaration 
was  issued  by  the  Commission  on  April 
22, 1993  (HCAR  No.  26034)  ("Prior 
Notice"). 

As  described  in  the  Prior  Notice,  Mot- 
Ed  proposes  to  organize  a  special 
purpose  subsidiary  ("Met-Ed  Capital") 
as  either  a  limited  liability  company 
under  the  Delaware  Limited  Liability 
Company  Act  ("LLC  Act")  or  a  limited 
partnership  under  the  Pennsylvania  or 
Delaware  Revised  Uniform  Limited 
Partnership  Act.  Met-Ed  may  also 
organize  a  second  special  purpose 
wholly  ovvTied  subsidiary  under  the 
Delaware  General  Corporation  Law 
("Investment  Sub")  for  the  sole  purpose 
of  either:  (i)  Acquiring  and  holding  a 
second  class  of  \Iet-Ed  Capital  common 
interests  so  as  to  comply  with  the 
requirement  under  the  LLC  Act  that  a 
limited  liability  company  have  at  least 
two  members  or  (ii)  acting  as  the  general 
partner  of  Met-Ed  Capital,  assuming  a 
limited  partnership  structure.  Met-Ed 
Capital  will  then  issue  and  sell  from 
time  to  time  in  one  or  more  series 
through  June  30.  1996  up  to  $125 
m.illion  aggregate  stated  value  of 
preferred  limited  liability  company 
interests  or  limited  partnership 
interests,  in  the  form  of  Monthly  Income 
Preferred  Stock,  $25  per  share  stated 
value  ("MIPS"). 

Met-Ed  states  that  there  are  certain 
changes  to  the  transactions  as  described 
in  the  Prior  Notice.  First,  each  note  or 
Subordinated  Debenture,  as  described  in 
the  Prior  Notice,  will  have  a  term  of  up 
to  50  years,  rather  than  30  years  that 
may  be  extended  for  up  to  an  additional 
20  years,  subject  to  certain  specified 
conditions. 

In  addition.  Met-Ed  states  that  there 
are  certain  changes  to  the  structure  of 
Met-Ed  Capital  and  Investment  Sub. 
Met-Ed  may  acquire  all  of  the  common 
stock  of  Investment  Sub  for  a  nominal 
consideration  and  may  capitalize 
Investment  Sub  with  a  demand 
promissory  note  in  the  principal  amount 
of  up  to  10%  of  the  total  capitalization 


of  Met-Ed  Capital  fi-om  time  to  time,  or 
up  to  an  initial  principal  amount  of  $13 
million.  If  Met-Ed  Capital  is  organized 
as  a  limited  partnership.  Investment  Sub 
may  also  acquire  up  to  a  3%  general 
partnership  interest  in  Met-Ed  Capital. 
The  amount  of  such  capital  contribution 
(up  to  $4.0  million),  together  with  the 
gross  proceeds  received  by  Met-Ed 
Capital  from  the  issuance  and  sale  of  the 
MIPS  (i.e.,  a  maximum  of  $125  million), 
would  be  appUed  by  Met-Ed  Capital  to 
acquire  Met-Ed's  Subordinated 
Debentures.  The  total  equity 
contributions  by  Met-Ed  to  Met-Ed 
Capital  would  not  exceed  $35  million. 

Finally,  Met-Ed  may  acquire  a 
separate  class  of  limited  partnership 
interest  in  Met-Ed  Capital  for  a  nominal 
consideration  to  ensure  that  Met-Ed 
Capital  will  at  all  times  have  a  limited 
partner  as  required  by  the  Delaware 
Revised  Uniform  Limited  Partnership 
Act. 

Pennsylvania  Electric  Company  (70- 
8403) 

Pennsylvania  Electric  Company 
("Penelec").  1001  Broad  Street, 
Johnstown,  Pennsylvania  15907,  a 
public-utility  subsidiary  company  of 
General  Public  Utilities  Corporation 
("GPU"),  a  registered  holding  company, 
has  filed  an  amended  application- 
declaration  under  sections  6(a),  7,  9(a), 
10  and  12(b)  of  the  Act  and  rules  45, 
50(a)(5)  and  54  thereunder.  A  notice  of 
the  application-declaration  was  issued 
by  the  Commission  on  April  22, 1993 
(HCAR  No.  26034)  ("Prior  Notice"). 

As  described  in  the  Prior  Notice, 
Penelec  proposes  to  organize  a  special 
purpose  subsidiary  ("Penelec  Capital") 
as  either  a  limited  liability  company 
under  the  Delaware  Limited  Liability 
Company  Act  ("LLC  Act")  or  a  hmited 
partnership  under  the  Pennsylvania  or 
Delaware  Revised  Uniform  Limited 
Partnership  Act.  Penelec  may  also 
organize  a  second  special  purpose 
wholly  owned  subsidiary  under  the 
Delaware  General  Corporation  Law 
("Investment  Sub")  for  the  sole  purpose 
of  either:  (1)  Acquiring  and  holding  a 
second  class  of  Penelec  Capital  common 
interests  so  as  to  comply  with  the 
requirement  under  the  LLC  Act  that  a 
limited  liability  company  have  at  least 
two  members  or  (ii)  acting  as  the  general 
partner  of  Penelec  Capital,  assuming  a 
limited  partnership  structure.  Penelec 
Capital  will  then  issue  and  sell  fi'om 
time  to  time  in  one  or  more  series 
through  June  30,  1996  up  to  $125 
million  aggregate  stated  value  of 
preferred  limited  liability  company 
interests  or  limited  partnership 
interests,  in  the  form  of  Monthly  Income 


Preferred  Stock,  $25  per  share  stated 
value  ("MIPS"). 

Penelec  states  that  there  are  certain 
changes  to  the  transactions  described  in 
the  Prior  Notice.  First,  each  Note  or 
Subordinated  Debenture,  as  described  in 
the  Prior  Notice,  will  have  a  term  of  up 
to  50  years,  rather  than  30  years  that 
may  be  extended  for  up  to  an  additional 
20  years,  subject  to  certain  specified 
conditions. 

In  addition,  Penelec  states  that  there 
are  certain  changes  to  the  structure  of 
Penelec  Capital  and  Investment  Sub. 
Penelec  may  acquire  all  of  the  common 
stock  of  Investment  Sub  for  a  nominal 
consideration  and  may  capitalize 
Investment  Sub  with  a  demand 
promissory  note  in  the  principal  amount 
of  up  to  10%  of  the  total  capitalization 
of  Penelec  Capital  from  time  to  time,  or 
up  to  an  initial  principal  amount  of  $13 
million.  If  Penelec  Capital  is  organized 
as  a  limited  partnership.  Investment  Sub 
may  also  acquire  up  to  a  3%  general 
partnership  interest  in  Penelec  Capital. 
The  amount  of  such  capital  contribution 
(up  to  $4.0  million),  together  v\ith  the 
gross  proceeds  received  by  Penelec 
Capital  fi'om  the  issuance  and  sale  of  the 
MIPS  (i.e.,  a  maximum  of  $125  million), 
would  be  applied  by  Penelec  Capital  to 
acquire  Penelec's  Subordinated 
Debentures.  The  total  equity 
contributions  by  Penelec  to  Penelec 
Capital  would  not  exceed  $35  milUon. 

Finally,  Penelec  may  acquire  a 
separate  class  of  limited  partnership 
interest  in  Penelec  Capital  for  a  nominal 
consideration  to  ensure  that  Penelec 
Capital  will  at  all  times  have  a  limited 
partner  as  required  by  the  Delaware 
Revised  Uniform  Limited  Partnership 
Act. 

Allegheny  Power  System,  Inc.,  et  al. 
(70-8411) 

Allegheny  Power  System,  Inc., 
("Allegheny"),  12  East  49th  Street,  New 
York,  New  York,  10017,  a  registered 
holding  company,  has  filed  an 
application-declaration  under  Sections 
6(a),  7,  9(a),  10,  12(b)  and  13(b)  of  the 
Act  and  Rules  45,  87,90  and  91 
promulgated  thereunder. 

Allegheny  requests  Commission 
authorization  through  December  31, 
1996  to  organize  and  finance  a  new 
wholly-owned  non-utility  subsidiary 
company— A YP  Capital,  Inc.,  ("AYP">— 
that  would  invest  directly  or  indirectly 
in  (i)  companies  involved  in  new 
technologies  that  are  related  to  the  core 
business  of  Allegheny;  and  (ii) 
companies  for  the  acquisition  and 
ownership  of  exempt  wholesale 
generators  ("EWGs ')  within  the 
definition  of  Section  32  of  the  Act. 
Allegheny  also  proposes  through 
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December  31, 1996  to  invest  up  to 
$500,000  in  AYP. 

Allegheny  proposes  to  incorporate 
AYP  in  Delaware  with  initial  authorized 
capital  of  up  to  1,000  shares  of  common 
stock  (no  par  value)  and  to  subscribe  to 
100  shares  of  AYP  common  stock  for 
$10.00  per  share.  Allegheny  also 
proposes  to  fund  AYP  from  time  to  time 
through  December  31, 1996  through 
purchases  of  additional  AYP  stock,  or 
capital  contributions,  in  an  aggregate 
amount  not  to  exceed  $500,000.  AYP 
will  use  those  funds  to  pursue 
appropriate  investment  opportunities  in 
new  technologies  or  in  EWGs. 
Allegheny  proposes  to  obtain  funds  for 
this  purpose  from:  (i)  Sales  of  Allegheny 
common  stock  pursuant  to  its  Dividend 
Reinvestment  and  Stock  Purchase  and 
Employee  Stock  OwTiership  and  Savings 
Pjans,  (ii)  regular  bank  lines  of  credit,  or 
(iiii)  internal  sources.  Allegheny  states 
that  it  will  not  guarantee  indebtedness 
of  AYP. 

Allegheny  states  that  it  anticipates 
that  AYP  will  have  no  paid  employees 
and  that  persormel  employed  by 
Allegheny  Power  Service  Corporation 
("Allegheny  Service"),  a  wholly-owned 
nonutility  subsidiary  company  of 
Allegheny,  will  provide  a  wide  range  of 
services,  on  an  as-needed  basis,  to  AYP 
pursuant  to  a  service  agreement  to  be 
entered  into  between  AYP  and 
Allegheny  Service.  Under  this  service 
agreement,  A\T  will  reimburse 
Allegheny  Service  for  the  cost  of 
str\'ices  provided  in  accordance  with 
Rules  90  and  91  of  the  Act.  All  time 
spent  by  Allegheny  Service  employees 
on  AYP  matters  will  be  billed  to  and 
paid  by  AYP  on  a  monthly  basis. 

Allegheny  states  that  AYP  will 
maintain  separate  financial  records  with 
profit  and  loss  statements.  Allegheny 
Service,  it  is  stated,  pursuant  to  the 
service  agreement  with  AYP,  will  be 
responsible  for  the  financial  records  and 
for  audit  procedures  that  are  in 
compliance  with  generally  accepted 
principles. 

Witn  respect  to  EWGs,  Allegheny 
states  that  if  AYP  acquires  an  interest  in 
an  EWG,  it  will  use  Allegheny  Service 
employees  or  other  Allegheny  system 
employees  "within  a  de  minimis  limit" 
for  services.  It  is  stated  that  A\T  will 
not  use  in  excess  of  2%  of  the  total 
employees  of  all  other  Allegheny  system 
domestic  public  utility  companies  for 
services  to  an  affiliated  EWG. 

With  respect  to  new  technologies 
related  to  its  core  business,  Allegheny 
states  that  there  are  significant 
opportunities  for  investment  in 
companies  engaged  in  the  development 
of  new  technologies  that  would  promote 
the  public  interest  through  efficient  and 


clean  electric  power  generation  and 
utilization.  It  is  stated  that  the  new 
technologies  would  be  related  to:  (i) 
Electric  power  conversion  and  storage; 
(ii)  conservation,  load  management,  and 
demand  side  management;  (iii) 
environmental  and  waste  treatment;  (iv) 
advanced  computer  hardware  and 
software;  (v)  power-related  electronic 
systems,  control  systems  and 
components;  (vi)  electronic  automation 
systems  and  components. 

Allegheny  states  that,  to  invest  in 
EWGs  or  in  companies  engaged  in  new 
technologies,  AYP  might  directly  invest 
or  seek  experienced  investment  partners 
and  structure  investment  vehicles  with 
those  partners.  In  either  event,  each 
investment,  it  is  stated,  will  be 
structured  to  limit  the  exposure  of  AYP 
to  excessive  liabilities  and  to  allow  AYP 
a  role  in  the  direction  of  the  business. 

Allegheny  states  that  it  now  has  no 
proposed  specific  investment  in  mind 
and  that  AYP  shall  make  no  investment 
without  prior  Commission  approval. 
Allegheny  also  states  that  neiUier  it  nor 
AYP  will,  without  Comm.ission 
approval,  finance  the  future  acquisition 
by  AYP  of  an  EWG  or  new  technologies 
company. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  94-11607  Filed  5-12-94:  8:45  am] 
BILLING  CODE  SOIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[Order  94-5-10  Dockets  49166  and  49167] 

Application  of  Express  One 
International,  Inc.  For  Certificate 
Authority  Under  Section  401(d)(1) 

agency:  Department  of  Transportation. 
ACTION:  Notice  of  order  to  show  cause. 

summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Express  One 
International,  Inc.,  fit,  willing,  and  able 
and  award  it  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
interstate,  overseas  and  foreign 
scheduled  air  transportation  of  persons, 
property,  and  mail. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
May  19,  1994. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Dockets 
49166  and  49167  and  addressed  to  the 


Documentary  Services  Division  (C-55, 
Room  4107).  U.S.  Department  of 
Transportation,  400  Seventh  Street. 
SW..  Washington,  DC  20590  and  should 
be  ser\'ed  upon  the  parties  Usted  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  T.  Szrom,  Chief,  Air  Carrier 
Fitness  Division  (P-58.  Room  6401), 
U.S.  Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington,  DC 
20590,  (202)  366-9721. 

Dated:  May  9,  1994. 
Patrick  V.  Murphy, 

Acting  Assistant  Secretary' for  Aviation  and 
International  Affairs. 

IFR  Doc.  94-11732  Filed  5-12-94;  8:45  am] 
BILUNG  CODE  4910-«2-P 


Coast  Guard 
[CGD  94-046] 

Chemical  Transportation  Advisory 
Committee  (CTAC)  Suticommittee  on 
Marine  Vapor  Control  Systems 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Subcommittee  on  Marine 
Vapor  Control  Systems  of  the  Chemical 
Transportation  Advisory  Committee 
will  meet  to  continue  reviewing  tank 
vessel  cleaning  facility  operations  and 
evaluate  the  technical  and  safety  aspects 
of  potential  control  technologies  which 
will  allow  these  facilities  to  meet  air 
quality  emissions  standards.  The 
meeting  will  be  open  to  the  public. 

DATES:  The  meeting  will  be  held  on  June 
15. 1994,  from  9  a.m.  to  4  p.m.  Written 
material  should  be  submitted  no  later 
than  June  10, 1994. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  4315,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC  20593-0001.  Written 
material  should  be  submitted  to  LCDR 
Robert  F.  Corbin,  Commandant  (G- 
MTH-1),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington.  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Robert  F.  Corbin.  Commandant 
(G-MTH-1),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington.  DC  20593-0001.  telephone 
(202) 267-1217. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act.  5 
U.S.C.  App.  2  sec.  1  et  seq. 

One  section  of  the  1990  Amendments 
to  the  Federal  Clean  Air  Act  (CAA) 
requires  States  to  achieve  and  maintain 
a  15%  reduction  in  their  Volatile 
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Organic  Compound  (VOC)  emissions 
level  below  the  1990  base  year  level  by 
1996  in  non-attainment  areas  within  the 
individual  States.  States  are  presently 
developing  methods  to  achieve  required 
compliance  levels.  One  State  recently 
passed  state  regulations  that  will  require 
vessels  tha.  have  carried  certain  VOC 
cargoes  and  are  being  gas-freed  and/or 
cleaned  to  utilize  a  marine  vapor  control 
system  or  an  alternate  means  of  control 
approved  by  the  State  at  the  tank  vessel 
cleaning  facility.  It  is  anticipated  other 
States  will  develop  similar  regulations 
as  a  means  of  complying  with  the  CAA 
Amendments  for  their  States.  The 
purpose  of  this  meeting  is  to  continue 
reviewing  tank  vessel  cleaning  facility 
gas-freeing  and  tank  cleaning  operations 
in  order  to  evaluate  potential  control 
technologies  that  will  allow  these 
facilities  to  meet  air  quality  emissions 
standards  while  ensuring  a  high  level  of 
safety  for  facihty  and  vessel  personnel 
is  maintained.  As  a  result  of  this  re\iew, 
the  Subcommittee  will  develop 
recommendations  for  revising  existing 
safety  guidehnes  for  tank  vessel 
cleaning  facilities. 

Dated:  M.  _.  3.  1994. 
A.E.  Henn, 

Rear  Admiral.  U.S.  Coast  Guard,  Chief.  Office 

6f  Marine  Safety.  Security  and  Environmental 

Protection. 

(FR  Doc..  94-11708  Filed  5-12-94;  8  45  ainl 

BILLIMG  COD6  49t014-M 


Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Training  and 
Qualifications 

agency:  Federal  Aviation 
Administration  (FA.\)  DOT. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 

to  advise  the  public  of  a  meeting  of  the 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 

Committee  ;o  discuss  training  and 

qualifications  issues. 

DATES:  The  meeting  will  be  held  on  June 

1,  1994,  at  12  Noon. 

ADDRESSES:  The  meeting  will  be  held  at 

the  Air  Line  Pilots  Association,  Room 

804/805,  1625  Massachusetts  Avenue, 

NVV.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 

Marlene  Vermillion,  Flight  Standards 

Service,  Air  Transportation  Division 

(AFS-200),  800  Independence  Avenue, 

SW.,  Washington,  DC  20591,  telephone 

(202) 267-8166. 

SUPPt-EMENTARY  INFORMATION:  Pursuant 

to  section  10(a)(2)  of  the  Federal 


Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C.  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Coonmittee 
(ARAC)  to  be  held  on  June  1,  1994,  at 
the  Air  Line  Pilots  Association,  Room 
804/805,  1625  Massachusetts  Avenue, 
NW,  Washington.  DC  The  agenda  for 
this  meeting  will  include  progress 
reports  from  the  Air  Carrier  Working 
Group,  the  Cabin  Safety  Working  Group, 
and  the  Aircraft  Dispatchers  Working 
Group.  Each  working  group  Chair  will 
report  on  the  progress  of  the  working 
group. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  written  statements  to  the 
committee  at  any  time.  Arrangements 
may  be  made  by  contacting  the  person 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  a  well  as 
an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 

Issued  in  Washington,  DC,  on  Ma^  9. 1994. 
Thomas  Toula, 

E.\ecutive  Director  for  Training  and 
Qualifications,  Aviation  Rulemaking 
Advisory  Committee. 

IFR  Doc.  94-11717  Filed  5-12-94;  8:45  ami 

BILUNG  CODE  4»10-13-M 


Maritime  Administration 
[Docket  S-906] 

Mormac  Marine  Transport,  Inc.; 
Application  for  Written  Permission 
Pursuant  to  Section  805(a)  of  the 
Merchant  Marine  Act,  1936,  as 
Amended 

Mormac  Marine  Transport,  Inc. 
(Mormac),  a  subsidiary  of  Mormac 
Marine  Croup,  Inc.  (Mormac  Marine),  by 
application  of  May  9, 1994,  requests, 
pursuant  to  section  805(a)  of  the 
Merchant  Marine  Act,  1936,  as  amended 
(Act)  and  Article  11-13  of  Operating- 
Differential  Subsidy  Agreements, 
Contracts  MA/MSB-295  (a),  (b).  and  (c) 
(ODSAs),  written  permission  for  (1) 
James  R.  Barker  and  Paul  R.  Tregurtha 
(and  members  of  their  immediate 
families),  to  own  a  pecuniary  interest  in 
Moran  Towing  Corporation  (Moran)  and 
(2)  Messrs.  Barker  and  Tregurtha  and 
members  of  their  immediate  families  to 
serve  as  officers  and  directors  of  Moran 
and  any  of  its  subsidiaries. 

Moran  provides  domestic  coastwise 
transportation  services  and  performs 


harbor  ship  work  with  tugboats,  more 
particularly  described  below.  Mormac  is 
of  the  view  that  docking  and  undocking 
ships  within  harbors  is  not  subject  to 
section  805(a),  noting  that  that  Ij-pe  of 
service  was  within  section  803  of  the 
Act,  which  was  repealed  by  the 
Merchant  Marine  Act  of  1970. 

Mormac  points  out  that  it  currently 
has  approval  for  common  owTiership. 
officers  and  directors  of  Mormac  Marine 
and  its  subsidiaries  as  well  as  the 
Interlake  Steamship  Company  and 
Lakes  Shipping  Company.  Inc..  both  of 
which  are  involved  in  the  domestic 
coastwise  Great  Lakes  service.  Mormac 
needs  approval  for  the  acquisition  of  ' 
Moran  for  the  brief  period  of  time 
remaining  under  the  terms  of  Mormac 's 
ODSAs.  Mormac's  ODSAs  will 
terminate  in  Etecember  1995,  June  1996. 
and  February  1997.  respectively. 

Pursuant  to  the  letter  of  intent, 
Messrs.  Barker  and  Tregurtha,  members 
of  their  immediate  families,  and  Lakes 
Shipping  Company,  Inc.  (which  itself  is 
owned  in  substantial  part  bv  the  Barker 
and  Tregurtha  families)  will  be 
piurchasing  the  outstanding  stock  of 
Moran. 

According  to  Mormac,  Moran  and  its 
subsidiaries  are  currently  involved 
principally  in  the  operation  of  tugboats 
from  eight  ports  on  the  U.S.  east  and 
gulf  coasts  used  to  dock  and  undock 
ships  and  also  tow  barges  and  other 
vessels.  Moran  also  uses  its  own  tugs 
and  barges  to  transport  cargoes  along  the 
east  and  gulf  coasts  and  d.'7  bulk 
cargoes  both  in  the  coastwise  and 
worldwide  trades.  The  Moran  fleet 
currently  consists  of  54  tugs  and  12 
barges.  Moran  also  indirectly  owns  a  20- 
percent  interest  in  tankers  transporting 
crude  oil  from  Alaska  to  the  continental 
U.S. 

Mormac  states  that  Moran  and 
Mormac  are  both  U.S.  citizens  within 
the  definition  of  section  2  of  the 
Shipping  Act,  1916,  and  section  905(a) 
of  the  Act,  and  will  continue  to  be  so 
after  the  consummation  of  the  proposed 
transactions.  Following  the  change  in 
ownership,  Mormac  claims  that  Moran 
will  continue  to  be  involved  in  the  same 
domestic  coastwise  and  worldwide 
service  in  which  it  is  ciirrently  engaged, 
with  the  possibihty  of  future 
modifications  and  expansion  to  these 
services  as  circumstances  warrant  and 
permit.  Mormac  feels  that  it  is  essential 
that  Moran  be  permitted  freely  to  move 
tugboats  and  barges  among  the  several 
ser\  ices  in  which  they  are  presently 
employed  and  into  new  services  if 
conditions  and  circumstances  so  dictate. 
It  is  also  important  that  Moran  be  able 
to  expand  services  geographically 
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within  the  regions  currently  being 
served. 

Mormac  maintains  that  the  ownership 
of  Moran  by  Messrs.  Tregurtha  and 
Barker  and  their  involvement  in  the 
management  of  Moran  will  not  result  in 
any  change  in  competitive  conditions 
for  U.S.-flag  vessels  providing  domestic 
coastwise  marine  transportation  and 
harbor  tug  services  or  for  U.S.-flag 
vessels  providing  tanker  services  from 
Alaska  to  the  continental  U.S.  The  only 
effect  of  the  proposed  transaction  will 
be  a  change  in  the  ownership  of  Moran. 
Furthermore,  it  is  expected  that  the 
management  of  Moran  will  remain  with 
Moran  after  the  acquisition.  Messrs. 
Tregurtha  and  Barker  will  serve  as 
Chairman  and  Vice  Chairman  thereof, 
respectively. 

Moran  and  Mormac  are.  and  will 
romain.  according  to  Mormac,  entirely 
separate  corporate  entities  that  will 
maintain  separate  and  discrete  accounts 
so  there  vrill  be  no  issue  of  a  subsidy 
leakage  or  diversion  of  subsidy. 
Following  the  consummation  of  the 
proposed  transaction,  Mormac  and 
Moran  will  consent  to  examination  of 
their  books  and  records  to  the  extent 
necessary  to  establish  that  there  is  no 
diversion  of  subsidy.  Mormac  will 
receive  no  benefit  from  the  operations  of 
Moran  and  Moran  will  receive  no 
enefit  from  the  operations  of  Mormac. 

Moran  believes  that  no  U.S.-flag 

mpetitor  of  Moran  will  be  subject  to 

fair  competition  nor  will  the 
ownership  of  Moran  by  Messrs.  Barker 
and  Tregurtha  and  their  family  members 
be  prejudicial  to  the  purposes  and 
policies  of  the  Act. 

Mormac  contends  that  no  disputed 
issue  of  material  fact  is  anticipated  by 
a  transaction  that  simply  changes 
Ownership  of  a  company  providing 
existing  services.  Any  competitive 
condition  thitt  existed  before  the 
transaction  will  exist  after  the 
transaction.  Mormac  believes  that  no 
credible  argument  of  leakage  can  be 
raised,  eliminating  the  possibility  of  any 
aii;gument  that  a  change  in  ownership 
and  the  continuation  of  current  services 
will  result  in  unfair  competition  to  any 
U.S.-flag  vessel.  Under  these 
circumstances,  should  there  be  any 
request  to  intervene  in  this  application, 
no  issue  is  expected  by  Mormac  to  be 
raised  that  could  not  be  addressed  on 
the  basis  of  available  information 
provided  to  the  record  or  subject  to 
official  notice  and  certainly  no  issue 
that  would  involve  the  submission  of 
substantial  evidence,  either  written  oi 
c|pal. 

In  Mormac's  view,  approval  of  this 
ajpplication  is  also  entirely  consistent 
viith  the  purposes  and  policies  of  the 


Act.  This  acquisition  will  be  a 
significant  expansion  of  Messrs. 
Barker's  and  Tregurtha's  U.S.-flag  fleets 
and  a  strong  statement  of  continuing 
support  for  the  U.S.  merchant  marine  by 
individuals  who  have  a  long  history  in 
and  are  well  respected  by  the  maritime 
industry. 

Mormac  requests  the  scope  of 
domestic  operations  permitted  imder 
the  ODSAs  be  modified  to  allow 
ownership  of  Moran  by  Lakes  Shipping 
Company.  Inc.,  Messrs.  Barker  and 
Tregurtha  and  members  of  their 
immediate  families,  as  well  as  to  allow 
Messrs.  Barker  and  Tregiulha  to  serve  as 
officers  and  directors  of  both  Mormac 
and  Moran,  with  Moran  continuing  to 
be  involved  in  its  current  services 
(modified  and  expanded  as 
circumstances  warrant  and  permit). 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
application  within  the  meaning  of 
section  805(a)  of  the  Act  and  desiring  to 
submit  comments  concerning  the 
application,  must  file  written  comments 
in  triplicate  with  the  Secretary, 
Maritime  Administration,  together  with 
petition  for  leave  to  intervene.  Room 
7300,  Nassif  Building.  400  Seventh 
Street  SVV.,  Washington,  DC  20590. 
Comments  must  be  received  no  later 
than  5  p.m.  on  May  24, 1994.  The 
petition  shall  state  clearly  and  concisely 
the  grounds  of  interest,  and  the  alleged 
facts  relied  on  for  relief. 

If  no  petition  for  leave  to  intervene  is 
received  within  the  specified  time  or  if 
it  is  determined  that  petitions  filed  do 
not  demonstrate  sufficient  interest  to 
warrant  a  hearing,  the  Maritime 
Administration  will  take  such  action  as 
may  be  deemed  appropriate. 

In  the  event  petitions  regarding  the 
relevant  section  805(a)  issues  are 
received  from  parties  with  standing  to 
be  heard,  a  hearing  will  be  held,  the 
purpose  of  which  will  be  to  receive 
evidence  under  section  805(a)  relative  to 
whether  the  proposed  operations  (a) 
could  result  in  unfair  competition  to 
any  person,  firm,  or  corporation 
operating  exclusively  in  the  coastwise 
or  intercoastal  service,  or  (b)  would  be 
prejudicial  to  the  objects  and  policy  of 
tlie  Act  relative  to  domestic  trade 
operations. 

Dated:  May  11, 1994. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  (Operating-Differential 
Subsidies]) 


By  Order  of  the  Maritime  Administrator. 
James  E.  Saari, 
Secretary. 
(FR  Doc.  94-11825  Filed  S-12-94;  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

The  Role  of  Legislative  Staff  and 
Information  Resources  In  the 
Legislative  Process  (Afrtca);  Public 
and  Private  Non-Profit  Organizations  In 
Support  of  International  Educational 
and  Cultural  Activities 

agency:  Notice — Request  for  proposals. 

SUMMASY:  The  Office  of  Qtizen 
Exchanges  (E/P)  of  the  United  States 
Information  Agency  (USIA)  proposes 
the  development  of  a  multi-phased 
exchange  program  for  legislative  staff  of 
four  francophone  African  countries.  The 
participating  countries  are  Benin.  Cote 
d'lvoire.  Mali  and  Niger  The  project 
should  introduce  participants  to  the 
responsibilities  of  various  professional 
staff  in  conducting  the  business  of  a 
legislature,  emphasi7ir3  professional 
non-partisan  roles.  The  project  may 
address  a  wide  range  of  administrative, 
legal,  fiscal,  and  research  services  or 
concentrate  on  a  few  of  notable  priority. 
It  also  should  illustrate  the  role  of 
information  resources  in  conducting 
policy  analysis  and  drafting  legislation 
as  well  as  the  role  of  archival  materials 
in  establishing  tlie  legislature's  official 
legal  record.  The  project  should 
facilitate  access  to  resource  matcrids  to 
promote  the  the  study  of  the  legislative 
process  and  should  law  the  foundation 
for  collaboration  between  U.S.  and 
African  legislatures  and  professional 
support  organizations. 

A  U.S.  not-for-profit  institution  will 
design  and  execute  the  program  and 
select  the  American  presenters.  The 
institution  should  demonstrate  success 
in  coordinating  international  exchange 
programs  for  senior-level  foreign 
participants.  The  applicant  institution 
should  have  substantive  working 
relationships  with  U.S.  pubhc  and 
private  sector  organizations  involved 
with  legislative  affairs  and  the 
professional  development  of  key  staff  in 
Congress  or  in  state  assemblies.  The 
program  will  begin  in  the  fall  of  1994. 

Interested  applicants  are  urged  to  rea.J 
the  complete  Request  for  Proposals 
(RFP)  announcement  before  addressing 
inquires  to  the  Office.  After  the  RFP 
deadline,  the  Office  of  Citiz^-n 
Exchanges  may  not  discuss  this 
competition  in  any  way  with  applicants 
until  the  final  decisions  are  made. 
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ANN0UNCE»r-2NT  NUMBER:  This 
Announcement  number  is  E/P-94-30. 
Please  refer  to  this  number  and  the  title 
given  above  in  ail  correspondence  or 
telephone  calls  to  USIA. 
DATES:  Deadline  for  Proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  DC  time  on  July  8,  1994. 
Fa.xed  documents  will  not  be  accepted, 
nor  will  documents  postmarked  July  8, 
1994,  but  received  at  a  later  date.  It  is 
the  responsibility  of  the  grant  applicant 
to  ensure  that  proposals  are  received  by 
this  deadline.  Grant  activity  should 
begin  after  October  1, 1994. 
ADDRESSES:  You  must  submit  the 
original  and  14  copies  of  the  proposal  as 
instructed  in  the  application  checklist 
provided  in  the  Application  Package. 
The  original  and  two  copies  should 
contain  all  applicable  TABS.  The  rest  of 
the  copies  -.ould  contain  TABS  A 
through  D  only.  Please  submit  your 
proposal  and  copies  by  the  application 
deadline  to:  U.S.  Information  Agency. 
REF:  Citizen  Exchanges:  Role  of 
Legislative  Staff  and  Information 
Resources  in  the  Legislative  Process, 
(Africa).  E/P-94-30,  Office  of  Grants 
N!anagement  (E/XE),  301  Fourth  Street. 
SW..  room  336,  Washington,  DC  20547. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  organizations  should  contact 
Lhe  Office  of  Citizen  E.xchanges  (E/PS), 
U.S.  Information  Agency.  301  Fourth 
Street,  SW.,  room  224.  V'Vashington,  DC. 
20547,  telephone:  202-619-5319.  fax: 
202-619-4350.  to  request  a  detailed 
epphcation  package  which  includes  all 
necessary  forms  and  guidelines  for 
preparing  proposals,  including  specific 
buclget  preparation  instructions.  Agency 
representatives  are  able  to  answer  only 
technical  c;     ^tion:^  about  this 
competition.  For  technical  information, 
contact  Stephen  Taylor,  Program 
Specialist.  Africa,  Near  East  and  South 
Asia  Division.  Office  of  Citizen 
Exchanges. 

Project  Overview 

Several  francophone  African 
countries  are  strengthening  their 
democratic  institutions,  having  recently 
completed  the  transition  to  a 
representative  system  of  government. 
National  legislatures  in  these  countries 
have  the  opportunity  to  gain  greater 
independence,  develop  more  effective 
legislation  and  take  steps  to  serve  more 
forcefully  as  a  balance  to  executive 
power.  The  viability  and  institutional 
independence  of  these  legislative  bodies 
could  be  enhanced  by  the  services  of 
trained  staff  prepared  to  play  a  support 
role  for  lawmakers  and  the  legislative 
process.  lA^slative  staff  also  are  well 


paced  to  provide  continuity  regardless 
of  the  legislature's  partisan  maie-up  or 
the  political  fortunes  of  elected 
representatives. 

In  the  United  States,  Congress  and 
state  legislatures  employ  professional 
staff  to  conduct  research,  draft 
legislation,  analyze  budgets,  maintain 
records,  monitor  compliance  with 
legislation  and  perform  other  duties.  In 
many  cases,  professional  staff  provide 
these  services  on  a  non-partisan  basis. 
For  example,  on  Capitol  Hill,  the  Office 
of  the  Legislative  Counsel  assists 
committees  in  drafting  and  amending 
legislation.  The  clerk  of  the  House  and 
secretary  of  the  Senate,  selected  by  the 
majority  party,  assist  in  processing 
legislation  and  performing  various 
reporting  functions.  The  House  Office  of 
the  Law  Revision  Counsel  updates  and 
publishes  an  official  classification  of 
U.S.  laws.  In  drafting  bills,  lawmakers 
rely  on  non-partisan  support 
organizations  such  as  the  Congressional 
Research  Service,  whi>Ji  analyzes  public 
policy  issues,  and  the  Congressional 
Budget  OITice,  which  provides  analyses 
of  fiscal  issues. 

While  not  every  one  of  these  services 
is  directly  applicable  to  needs  in  Africa, 
they  reflect  the  evolving  demands 
placed  upon  the  U.S.  Congress  and 
could  help  guide  efforts  to  promote 
professional  development  of  legislative 
staff  in  Africa.  Tlie  legislatures  in  Mali, 
Niger  and  Benin  are  dra.ting  landmark 
legislation  aimed  at  implementing 
political  and  economic  reforms. 
Legislators  and  observers  have 
identified  the  need  for  assistance  in  bill 
drafting,  improving  legislative 
procedures  and  developing  straiegies  to 
make  better  use  of  legislative  archives. 
In  most  ca.ses  specialized  training  is  not 
available,  and  staff  could  benefit  from  a 
project  aimed  at  enhancing  their 
capabilitios  to  assist  lawmakers  fulfill 
their  mandates.  Legislators  and  staff  also 
are  seeking  reference  materials  to 
support  their  legislative  initiatives.  In 
Cote  d'lvoire,  where  the  ruling  party  has 
held  power  for  30  years,  parliamentary 
elections  scheduled  for  1995  could  alter 
the  political  landscape.  Legislative  aides 
in  Cote  d'lvoire,  and  all  these  states, 
could  benefit  from  a  program  that 
dem.onstrates  the  role  of  professionalism 
and  nonpartisanship  in  conducting  the 
business  of  the  legislature. 

Objectives 

The  project  should  be  designed  to: 
— Provide  an  overview  of  the  structure 
and  practices  of  representative 
government  in  the  United  States, 
including  the  interrelationship 
between  the  three  branches  of 
government; 


— Introduce  participants  to  the 
professional  support  offices  and  staff 
employed  by  the  U.S.  Congress  and 
appropriate  state  legislatures; 

— Demonstrate  the  roles  and  skills  of 
professional  staff  in  the  day-to-day 
operations  of  a  legislature  and  the 
nature  of  their  interaction  with 
lawmakers; 

— Analyze  the  relationship  between 
partisan  politics  and  the  professional 
responsibilities  of  legislative  staff; 

— Develop  workshofjs  and  appropriate 
instructional  material  designed  to 
address  identified  needs  and  enhance 
the  capabihties  of  professional  aides 
to  improve  the  legislative  process; 

— Develop  strategies  for  improving 
management  of  archives,  legislative 
records  and  other  official 
documentation; 

— Develop  appropriate  training  methods 
to  prepare  project  participants  to  train 
others  involved  in  the  legislative 
process; 

— Devise  strategies  to  facilitate  access  to 
reference  materials  and  other 
appropriate  information  about  the 
structure  and  functioning  of  the  U.S. 
Congress,  state  legislatures  and  other 
democratic  institutions;  and 

— Lay  the  groundwork  for  collaboration 
between  the  professional  support 
services  for  U.S.  legislatures  and 
counterpart  services  of  African 
legislatures. 

Programmatic  Considerations 

Pursuant  to  the  legislation  authorizing 
the  USIA  Bureau  of  Educational  and 
Cultural  Affairs,  all  programs  sponsored 
by  that  Bureau  must  be  balanced  end 
non-p.\rtisan  in  nature  and 
representative  of  the  diversity  of 
American  political,  social  and  cultural 
life. 

U.SIA  will  give  careful  consideration 
to  proposals  which  demonstrate:  (1)  In- 
depth,  substantive  knowledge  of 
management  and  policy  dpvelopmeiJ 
issues  relative  to  the  legislative  process: 

(2)  First-hand  connections  with 
appropriate  U.S.  public  and  private 
sector  organizations  and  institutions 
involved  in  legislative  affairs; 

(3)  The  capacity  to  organize  and 
manage  international  exchange 
progranis,  including  appropriate 
orientation  for  the  participants, 
haJidling  of  pre-departuro  arrangements 
and  monitoring  and  problem-solving  in 
such  programs. 

USI.\  is  especially  interested  in  multi- 
phase programs  in  which  the  phases 
build  on  one  another  and  lay  the 
groundwork  for  new  and  long-tenn 
relationships  between  American  and 
African  professionals.  Proposals  which 
are  overly  ambitious  and  those  which 
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ai  0  very  general  will  not  be  compeUti\  e. 
OfRce  of  Citizen  Exclittnges  grants  are 
n  jt  given  to  support  projects  whose 
fcjcus  is  limited  to  technical  ir.atters,  or 

S  scholarly  research  projects, 
d  >Veloping  publications  for 
isomination  in  the  United  States, 
^jvidual  student  exchanges,  film 
ivals,  or  exhibits.  Neither  does  the 
ice  of  Citizen  Exchanpos  provide 
oldrships  or  support  for  long-term  (a 
ester  or  more)  academic  studies. 
ipeLitions  sponsored  by  other 
Jn;au  ofCLes  are  aho  aniounced  in  the 
xleral  Register  and  may  have  difierent 
^plication  requirerrents  as  well  as 
fferent  objectives. 

I'rogramming  elr.n.icnts  might  include 
(^rkshops  or  seminars  overseas  led  by 
erican  experts,  a  study  tour  in  tlie 
.  for  selected  African  participants, 
.-based  internships,  5rid  specialized 
erican  consultancies  c  erseas.  A 
UT-ing  visit  overseas  by  the  American 
jnnizur  can  a!:;o  be  considered  if 

1  to  su.tessful  development  and 
plemcntdtion  of  the  program 

iection  of  Participants 

The  U.S.-basod  pha?;e  of  the  project 
ipuid  be  d'=..^igned  for  legir.latjve  staff 
4m  Benin.  Cote  d'lvoire,  Mali  and 
ii'f^r,  prohali'v  l^itaUii-.g  aliout  12 

suns.  Participant:;  should  have 
■fjfessional  re?pon":b:-lities  related  to 

operation  ol  the  ncLinn.-il  legislature. 

iS  personnel  ovciSO^s  will  select  the 

ican  parti(  ipants,  altho.:gh 
rttcoi:imendat!ons  from  the  grantee 
$titution  are  welcome.  USIS  offices 
ill!  facilitate  the  issuance  of  visas  and 
n  also  help  with  the  distribution  of 

grain-reidtod  materi.ils  to  African 

ici pants.  Two  U.S.  State  Department 
(erpreters  and  one  esccrt  officer  will 

available  for  a  U.S.  study  lour.  For 

program  phasts  in  Africa,  the 
ee  institution  will  select  the 
Ajitierican  presenters  Li  consultation 
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oliducting  in-country  activities  should 
b^,  French-fluent. 

P  iDgramming  S'lggestions 

The  proposed  ptoject  should  include 
at  least  one  phase  for  Afri^^an 
p  irticipants  in  the  U.S.  and  at  least  one 
phase  for  American  speciLtl'sts  in  Africa. 
Ttie  following  ideas  should  serve  not  as 

blueprint,  but  as  a  stimulus  for 
d  ^'clopment  of  cii  original  program 
d  jsign. 

!  1'he  project  should  include  formats 
ujhich  maximize  interaction  between 
tlie  delegates  and  the  speakers/ 
presenters.  The  program  design  should 
provide  adequat?  time  for  delegates  to 
iiiert  individually  with  American 
pj-cfessionals  who  have  similar  interests 


and  specializations,  h  is  preferred, 
though  not  essential,  that  presenters  be 
familiar  with  issues  pertaining  to  the 
political  process  in  the  participating 
African  countries. 

U.S.  Study  Tour  Phase 

The  U.S.  study  toiu"  (approximately  3- 
4  weeks)  could  begin  with  an 
introduction  to  the  U.S.  Congress  and  its 
relalicmship  to  the  other  branches  of  the 
national  govcrrunent.  However,  the 
progr.ian.  should  focus  on  one  or  more 
slate  legislatures  whose  scope  and 
strurture  o'^fer  comparisons  more 
relevant  to  ?  frican  legislative  bodies. 
Farticipaiiti  would  learn  about  the 
professional  duties  of  various  legislative 
aides,  as  well  as  support  staff  including 
legal  counsels,  researchers,  analysts, 
arf  hivists,  clerks  and  administrators. 

Participants  might  also  benefit  from 
observing  the  ac'ivilies  of  lawmakers' 
personal  staff  who  perivrm  fanctions 
sach  as  constituent  senices  and  media 
relations  as  well  as  committee  staff  who 
assist  in  setting  agendas,  organizing 
hearings  and  drafting  Itvtislation. 
Activities  should  strnsf,  the  irrportance 
of  profassionalism  in  enhancing  the 
long-term  viabihfy  of  tlie  legislature  and 
consider  the  impact  of  parliian  politics 
on  the  proufssional  staffs  pursuit  of  its 
respiJiisibilities. 

Participants  also  should  study  a 
variety  tif  archival  material.^  p.nd  their 
us.ige  in  supporting  tlie  lrgi,'--lativo 
proL'.'.ss  and  estal.hshing  the  official 
record.  Activities  should  help  guide 
efforts  to  formulate  appropriate 
strategies  for  handUng  archival 
materials  in  the  pprt.icipat.ls'  home 
countries. 

Phase  in  Africa 

It  is  reco.T.mead^^d  Lhat  tie  grantee 
institution  organize  a  sr'rirs  of 
workshops  to  be  conducted  in  the 
participating  .African  countries.  The 
work'^hops  would  b.-ing  t.igether 
legisliitors  and  legi£idtj\  o  staff  tc 
develop  strategies  aimed  at 
strengthening  the  in.stitutionai 
capabilities  cf  the  legislature.  This 
might  include  creating  new  :  taf.lng 
patterns,  improving  communication 
techniques,  or  revising  job 
responsibilities.  The  U.S  presenters 
would  also  examine  archives  and  advise 
particlpa.nts  on  dev«'loping  appropriate 
archiving  systems.  The  U.c".  presenters 
would  conduct  activities  in  Fi ench. 

The  themes,  objectives  anJ  design  of 
the  activities  in  Africa  would  most 
likel}  be  based  on  discussions  among 
the  grantee  institution,  E.'P,  USIS  posts 
and  key  players  in  the  legislative 
process  in  the  participatmg  countries. 
This  multi-phased  exchange  prograni 


should  promote  development  of 
institutional  linkages  designed  to 
advance  the  study  of  the  legislative 
process.  E/P  encourages  appUcant 
institutions  to  consider  strategies  to 
facihtate  access  to  information  resources 
focusing  on  democratic  institution 
building.  This  matena!  might  include 
reference  boc^s.  periodicals, 
bibliographies,  handbooks  for  elected 
representatives  a.ad  lists  c;f 
organizations  that  could  offer  assistance. 

Program  Responsibilities 

The  grantee  institution's 
responsibiUties  include;  selecting 
speakers,  themes  and  topics  f  if 
discussion;  organizing  a  coheit  nt 
progression  of  activities;  orienting  and 
debriefing  participants:  providing  any 
support  materials;  provuting  all  travel 
arrangements,  lodging  and  other 
logistical  arrangements  for  the  African 
participants,  estort  interiireters  and  U.S. 
presenters  who  travel  to  Africa;  and 
overseeing  the  project  on  a  daily  basis 
to  achieve  maximum  progr  im 
effectiveness.  The  grantee  institution  is 
responsible  for  coordmatir.g  plans  and 
implementation  with  P/E,  participating 
USIS  posts,  and  any  African  co-host 
in.si'tiitions. 

At  the  start  of  each  pha.^e.  the  grantee 
in.stitution  will  conduct  &ii  orientatiou 
session  for  the  delegation.  At  the 
conclusion,  the  inftitu'.inn  wiil  Conduct 
participant  evaluations  and  submit- to  E/ 
P  a  final  program  report  summarizing 
the  entire  projert  and  resulting 
organizational  links.  Tc  prepare  the 
participants  for  their  U.S.  experience,  E/ 
P  encourages  the  grantee  crgar.ization  to 
forward  to  participants  a  set  of 
preliminary  materials  outlining  the 
basic  principles  of  representative 
government,  the  role  of  professional 
legislative  staff  and  other  appropriate 
background  informatinn  about  the 
project.  E/P  will  ask  African 
partit  ipants  to  prepare  brief  outlines 
describing  their  own  particular  interests 
in  these  areas.  The  grantee  institution 
should  brief  the  American  presenters  on 
the  African  delegates'  backgrounds, 
interests  and  concerns. 

Other  Program  Ccnsiderations 

Consultation  wilJi  the  participating 
USIS  posts  in  the  development  of  the 
project  proposal  is  encouraged.  Letters 
of  commitment  from  participating  U.S. 
in.stitutions  would  enhance  a  proposal. 

USIA  also  encourage?  the 
development  of  specialized  wTitten 
materials  to  enhance  this  professional 
development  program.  In  developing 
wTitten  materials,  consideration  .should 
be  given  to  their  wider  use  in  Africa, 
beyond  the  immediate  training  at  hand 
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USIA  is  interested  in  organizations' 
ideas  on  how  to  "reuse"  specialized 
materials  by  providing  them  to 
universities  and  libraries  or  other 
institutions  for  use  by  a  larger  audience. 
If  not  already  available,  glossaries  of 
specialized  teims  should  be  developed. 
However,  please  note  that,  according  to 
current  USIA  regulations,  materials 
developed  with  USIA  hmds  may  not  be 
distributed  in  the  United  States. 

Funding 

Competition  for  USIA  funding 
support  is  keen.  Selection  of  a  grantee 
institution  is  based  on  the  substantive 
nature  of  the  program  proposal;  the 
applicant's  professional  capability  to 
carry  the  program  through  to  a 
successful  conclusion;  and  cost 
effectiveness,  including  in-kind 
contributions  and  the  ability  to  keep 
overhead  costs  at  a  minimum.  USL^  will 
consider  providing  funding  up  to 
approximately  $160,000,  but 
organizations  with  less  than  four  years 
of  successful  experience  in  managing 
international  exchange  programs  are 
limited  to  560,000,  and  their  budget 
submissions  should  correspond  to  this 
limitation.  USIA  will  consider  funding 
the  following  costs: 

1.  International  and  domestic  air 
fares;  visas;  transit  costs  (e.g.,  airport 
fees);  ground  transportation  costs; 

2.  Per  diem:  For  foreign  participants 
during  activities  in  the  United  States, 
organizations  have  the  option  of  using  a 
Piat  rate  of  Sl40/day  or  the  published 
Federal  Travel  Regulations  (FTR)  per 
diem  rates  of  individual  American 
cities. 

Note:  U.S.  institutional  staff  must  use  the 
published  FTR  per  diem  rates,  not  the  flat 
rate. 

For  activities  overseas,  standard 
Federal  Travel  Regulations  per  diem 
rates  must  be  used. 

3.  Escort-interpreters:  Interpretation 
for  U.S.-based  programs  is  provided  by 
the  State  Department's  Language 
Services  Division.  Typically, 
delegations  ranging  from  8^12 
participants  require  two  simultaneous 
interpreters  and  one  escort  officer.  Grant 
proposal  budgets  should  contain  a  flat 
S140/day  per  diem  rate  for  each  State 
Department  escort/inteqireter,  as  well  as 
home-program-home  air  fare  of  S400  per 
interpreter  and  any  U.S.  travel  expenses 
during  the  program  itself.  Salary 
expenses  are  covered  centrally  and  are 
not  part  of  the  applicant's  budget 
proposal.  USIA  grants  do  not  pay  for 
foreign  interpreters  to  accompany 
delegations  during  travel  to  or  from 
their  home  country.  Interpreters  are  not 


available  for  U.S.-based  internship 
activities. 

4.  Book  and  cultural  allowances: 
Participants  are  entitled  to  a  one-time 
book  allowance  of  S50  plus  a  cultural 
allowance  of  $150  per  person  during 
programs  taking  place  in  the  United 
States.  U.S.  staff  do  not  receive  these 
benefits.  Escort  interpreters  are 
reimbursed  for  actual  cultural  expenses 
up  to  $150.00. 

5.  Consultants:  Consultants  may  be 
used  to  provide  specialized  expertise  or 
to  make  presentations.  Honoraria 
generally  should  not  exceed  $250/day. 
Subcontracting  organizations  may  also 
be  used,  in  which  case  the  written 
contract{s)  should  be  included  in  the 
proposal. 

6.  Materials  development:  Proposals 
may  contain  costs  to  purchase,  develop 
and  translate  materials  for  participants. 
USIA  reserves  the  rights  to  these 
materials  for  future  use. 

7.  Room  rentals,  which  generally 
should  not  exceed  S250/day. 

8.  One  working  meal  per  project,  for 
which  per  capita  costs  may  not  exceed 
55-58  for  a  lunch  or  514-S20  for  a 
dinner.  The  number  of  invited  guests 
may  not  exceed  the  number  of 
participants  by  more  than  a  factor  of  two 
to  one. 

9.  Return  travel  aJhwcnce:  $70  for 
each  participant  which  is  to  be  used  for 
incidental  expenditures  incurred  during 
international  travel. 

10.  Other  costs  necessary  for  the 
effective  administration  of  the  program, 
including  salaries  for  grant  organization 
em.ployees,  benefits,  and  other  direct 
and  indirect  costs  per  detailed 
instructions  in  the  application  package. 

E/P  encourages  cost-sharing,  which 
may  be  in  the  form  of  allowable  direct 
or  indirect  costs.  E/P  would  be 
especially  interested  in  proposals  which 
demonstrate  a  program  vision  which 
goes  well  beyond  that  which  can  be 
supported  by  the  requested  USIA  grant 
and  which  would  try  to  use  a  USIA 
grant  to  leverage  additional  funding 
from  other  sources  to  support  elements 
of  the  broader  program  plan. 

The  Recipient  must  maintain  written 
records  to  support  all  allowable  costs 
which  are  claimed  as  being  its 
contribution  to  cost  participation,  as 
well  as  costs  to  be  paid  by  the  Federal 
government.  Such  records  are  subject  to 
audit.  The  basis  for  determining  the 
value  of  cash  and  in-kind  contributions 
must  be  in  accordance  with  0MB 
Circular  A-110.  Attachment  E.  "Cost- 
sharing  and  Matching,"  and  should  be 
described  in  the  proposal.  In  the  event 
the  Recipient  does  not  meet  the 
minimum  amount  of  cost-sharing  as 
stipulated  in  the  Recipients  budget,  the 


Agency's  contribution  will  be  reduced 
in  proportion  to  the  Recipient's 
contribution. 

Please  note:  All  delegates  will  be  covered 
under  the  terms  of  a  USIA-sponsored  health 
insurance  policy.  The  premium  is  paid  by 
USIA  directly  to  the  insurance  company. 

Application  Requirements 

Proposals  must  be  structured  in 
accordance  with  the  instructions 
contained  in  the  Application  Package. 
Confirmation  letters  from  U.S.  and 
foreign  co-sponsors  noting  their 
intention  to  participate  in  the  program 
will  enhance  a  proposal.  Because  this  is 
a  co.mpetitive  solicitation, 
representatives  of  the  Office  of  Citizen 
Exchanges  can  only  respond  to 
technical  questions. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  Application  Package. 

Eligible  proposals  will  be  forwarded 
to  panels  of  USIA  officers  for  advisory 
review.  Proposals  will  be  reviewed  by 
USIS  posts  and  by  USlAs  Office  of 
African  Affairs.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  General 
Counsel  or  other  Agency  offices. 
Funding  decisions  are  at  the  discretion 
of  the  Associate  Director  for  Educational 
and  Cultural  Affairs.  Final  technical 
authority  for  grant  awards  resides  with 
USIA's  contracting  officer.  The  award  of 
any  grant  is  subject  to  availabihty  of 
funds. 

The  U.S.  Government  reserves  the 
right  to  reject  any  or  all  applications 
received.  USIA  will  not  pay  for  design 
and  development  costs  associated  with 
submitting  a  proposal.  Applications  are 
submitted  at  the  risk  of  the  applicant; 
should  circumstances  prevent  award  of 
a  grant,  all  preparation  and  submission 
costs  are  at  the  applicant's  expense. 
USIA  will  not  award  funds  for  activities  ' 
conducted  prior  to  the  actual  grant 
award. 

Review  Criteria 

USIA  will  consider  proposals  based 
on  the  following  criteria: 

J.  Institutional  Reputation  and  Ability 

Applicant  institutions  should 
demonstrate  their  potential  for 
excellence  in  program  design  and 
implementation  and/or  provide 
documentation  of  successful  programs. 
If  an  applicant  is  a  previous  USIA  grant 
recipient,  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
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Agency  grants  as  determined  by  USlA's 
Office  of  Contracts  will  be  considered. 
Relevant  substantive  evaluations  of 
previous  projects  may  also  be 
considered  in  this  assessment. 

2 .  \Project  Personnel 

iThe  thematic  and  logistical  expertise 
of  project  personnel  should  be  relevant 
to  the  proposed  program.  Resumes  or 
C.V.s  should  be  siunmaries  which  are 
relevant  to  the  specific  proposal  and  no 
longer  than  two  pages  each. 

3.  Program  Planning 

A  detailed  agenda  and  relevant  work 
plan  should  demonstrate  substantive 
ngor  and  logistical  rapacity. 

4 .  j  Thematic  Expertise 

Proposal  should  demonstrate  the 
organization's  expertise  in  the  subject 
area  which  promises  an  effective 
sharing  of  information. 

5.  Cross-Cultural  Sensitivity  and  Area 
Expertise 

Evidence  should  be  provided  of 
sfmsitivity  to  historical,  linguistic, 
religious,  and  other  cross-cultural 
factors,  as  well  as  relevant  knowledge  of 
the  target  geographic  area/country. 

6  Ability  to  Achieve  Program  Objectives 

Objectives  should  be  realistic  and 
feasible.  Tlie  proposal  should  clearly 
demonstrate  how  the  grantee  institution 
vi  jU  meet  program  objectives. 

7 .  Multiplier  Effect 

[Proposed  program  should  strengthen 
long-term  mutual  understanding  and 
contribute  to  maximum  sharing  of 
i^iformation  and  establishment  of  long- 
term  institutional  and  individual  ties. 

8.  Cost-Effectiveness 

Overhead  and  direct  adininistrative 
posts  to  USI.\  should  be  kept  as  low  as 
possible.  All  other  items  proposed  for 
USIA  funding  should  be  n«K;essar)'  and 
appropriate  to  achieve  the  program's 
cjijjectives. 

£1  Cost-SharJng 

i  Proposals  should  maximize  co»t- 
sharing  through  other  private  sector 
support  as  well  as  direct  funding 
qontributions  a.id/or  in-kind  support 
ffom  the  prospective  grantee  institution 

hd  its  partners. 

FoUow-cn  Activities 

roposals  should  provide  a  plan  for 
ntinued  exchange  activity  (without 
lA  suppon)  which  ensures' that 

USAl-supported  programs  are  not 

itolated  events. 


11.  Project  Evaluations 

Proposals  should  include  a  plan  to 
evaluate  the  activity's  success,  both  as 
the  activities  unfold  and  at  the  end  of 
the  program.  USIA  recommends  that  the 
proposal  include  a  draft  survey 
questionnaire  or  other  technique  plus 
description  of  a  methodology  to  use  to 
link  outcomes  to  original  project 
objectives.  Grantees  will  be  expected  to 
submit  intermediate  reports  after  each 
project  component  is  concluded  or 
quarterly,  which  is  less  frequent. 

Notice 

The  tenns  and  condidons  published 
in  the  RFP  are  binding  and  may  not  be 
mofified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  which  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  Ri-P  does  not  constitute  an  award 
commitment  on  the  part  of  die  U.S 
Government.  Awards  cannot  be  made 
until  funds  have  been  fully  appropriated 
by  Congress  and  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
September  26.  1994.  Award  grants  will 
be  subject  to  periodic  reporting  and 
evaluaton  requirem.ents. 

DatPd:  May  9,  1994. 
David  Michael  Wilson, 

Acting  Associate  Director.  Bureau  of 

Educationa!  and  Cultural  Affairs. 

|FR  Doc.  94-11497  Filed  5-12-94;  8:45  ami 
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University  Democratization  in  South 
Africa  Program 

agency:  United  States  Information 

Agency. 

ACTION:  Notice — request  for  proposals. 

SUMMARY:  The  Office  of  Academic 
Programs  (EA)  requests  proposals  from 
post-secondar)'  institutions  to  de-zeiop  a 
program  to  assist  educational  reform  in 
South  African  post-secondary 
institutions  as  the  counL-}-  moves 
towards  a  nonracial  democracy.  The 
purpose  of  the  project  is  to  enable 
univcr.vity  student  leaders  and 
university  student  affairs  officials  to 
undertake  a  program  in  management 
skills  and  conflict  resolution  at  a  U.S. 
academic  institution.  The  American 
institution  should  also  plan  to 
coordinate  post  training  follow-up 
activities  in  Soutii  Africa.  The 
institutional  agreement  will  be  for  a 
period  of  two  years.  Interested 


applicants  are  urged  to  read  the 
complete  Federal  Register 
announcement  before  requesting 
application  packets  from  the  Office  of 
Academic  Programs. 
DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  United 
States  Information  Agency  by  5  p.m. 
Washington,  DC  time  on  June  10, 1994. 
Proposals  received  after  this  deadline 
will  not  be  ehgible  for  consideration. 

Faxed  documents  v\'ill  not  be  accepted 
nor  will  documents  postmarked  on  June 
10,  1994  but  received  at  a  later  date.  It 
is  the  responsibiUty  of  each  grant 
applicant  to  ensure  that  proposals  are 
received  by  the  above  deadline. 
AODflESSES:  The  original  and  9  copies  of 
the  completed  proposal  application, 
includuig  required  forms,  should  be 
submitted  by  the  deadline  to:  U.S. 
Inform.ation  Agency,  REF:  University 
Dtm.ocratization  in  Soutli  Africa 
Program/RFP.  Office  of  Grants 
Management  (E/XE),  room  336.  301  4th 
Street  SW..  Washington,  DC  20547. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  general  information  and  requests  for 
application  packets  which  include  all 
necessary  forms  and  guidelines  for 
preparing  proposals,  including  specific 
budget  preparation  information,  contact 
Nancy  Searles,  Branch  Chief  at  (202) 
619-5370,  or  Ellen  Berelson,  Deputy 
Branch  Chief,  Africa  Branch  at  (202) 
619-5376,  Fax:  (202)  619-6137  or  write 
to  the  following  address.  Office  of 
Academic  Programs,  rm.  232.  U.S. 
Information  Agenrv.  301  4th  Street, 
FAV..  Washington,  t)C  20547. 

SUPPLEMENTARY  INFORMATION: 

Overview 

The  University  Democratization  in 
Soutii  Africa  Program  focuses  on 
education  reform  to  enable  students, 
faculty  and  administrators  of  selected 
South  African  universities  to  shift  from 
the  confrontation  of  an  npa.iheid 
culture  to  the  coo{>eration  implicit  in  a   • 
democratic  society.  This  project  will 
provide  university  student  leaders  and 
univp-^ity  facility  and  administrative 
staff  tasked  with  student  affairs 
menavjemont  with  training  in  conflict 
resolution  and  in  uni\ersity 
administration.  The  South  African 
institutions  which  will  participate  are 
the  University  of  Fort  Hare,  the 
University  of  Zululand,  the  University 
of  the  North  ar:d  the  University  of  the 
Western  Caj>e. 

Elipibility 

Ic  the  U.S.,  pnrticipation  in  the 
program  is  open  to  accredited  two-year 
and  four-year  colleges  and  universities, 
including  graduate  schools.  Consortia  of 
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universities  and/or  community  colleges, 
individually  or  as  systems,  are  also 
eligible.  In  South  Africa,  participation  is 
limited  to  the  University  of  the  Western 
Cape,  the  University  of  Fort  Hare,  the 
University  of  the  North,  and  the 
University  of  Zululand.  Proposals  from 
a  consortium  may  be  submitted  by  a 
member  Institution  with  authority  to 
represent  the  consortium. 

Participants  representing  the  U.S. 
institution  traveling  under  USIA  grant 
support  must  be  U.S.  citizens. 
Participants  representing  South  African 
institutions  must  be  citizens,  nationals, 
or  permanent  residents  of  South  Africa. 

The  Agency  invites  proposals  from 
eligible  Historically  Black  Colleges  and 
Universities  (HBCU's)  and  other 
institutions  in  the  U.S.  with  significant 
minority  student  enrollment.  Consortia 
of  universities  including  such 
institutions  are  also  encouraged  to 
apply. 

Project  Design 

The  project  should  begin  with  a 
conference  in  South  Africa  bringing 
together  American  experts  and  South 
Africans  students,  instructors,  and  staff 
to  provide  initial  training  in  student 
affairs/educational  administration  and 
conflict  resolution  and  to  develop 
subsequent  programming.  Incorporating 
South  African  citizens'  aspirations  and 
objectives  into  the  overall  training  plan 
is  crucial  to  the  success  of  the  project. 

The  second  phase  of  the  project 
would  focus  on  formal  training  at  the 
U.S.  host  institution.  Th?  administering 
U.S.  institution,  in  consultation  with  the 
United  States  Information  Service 
offices  (USIS)  in  Pretoria,  and  the 
project  participants  would  select  a 
group  of  South  Africans  \o  come  to  the 
U.S.  institution  for  courses,  workshops, 
and  guided  research  on  student  politics 
in  democratic  societies,  managing 
change  in  educational  institutions, 
conflict  resolution,  and  general 
management  skills.  Research  might 
focus  upon  creating  a  history  of  the 
South  African  student  movement, 
outlining  its  role  in  democratizing 
educational  institutions,  and  devising 
models  for  exercising  student  power  in 
a  democratic  South  Africc .  The  U.S. 
academic  experience  should  be  from  six 
weeks  to  one  semester  in  length.  Longer 
stays  for  the  purpose  of  pursuing  an 
advanced  degree  will  not  be  sponsored. 
Participants  may  enroll  in  established 
courses  at  the  administering  institution. 
However,  the  institution  should  also  be 
able  to  organize  customized  training 
sessions  for  the  group  participants.  The 
final  format  of  the  academic  program 
will  depend  upon  consultation  among 


the  U.S.  and  South  African  participants 
at  the  initial  conference  in  South  Africa. 

The  final  segment  of  the  grant  would 
be  follow-up  workshops  organized  by 
the  South  African  participants  at  their 
home  institutions  with  facilitation  and 
consultation  from  the  U.S.  instructors  in 
the  program.  The  U.S.  institution  may 
also  propose  to  assist  with  publication 
and  dissemination  of  findings 
developed  during  the  U.S.  training 
program  and  the  final  South  African 
workshops. 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-pohtical  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social 
and  cultural  life. 

Budget 

Competition  for  USIA  funding  is 
keen.  The  selection  of  a  grantee 
institution  will  depend  on  program 
substance,  cross-cultural  sensitivity  and 
ability  to  carry  out  the  program 
successfully.  Since  USIA  cooperative 
assistance  constitutes  only  a  portion  of 
total  project  funding,  proposals  should 
list  and  provide  evidence  of  other 
anticipated  sources  of  financial  and  in- 
kind  support. 

A  proposal's  cost-effectiveness, 
including  in-kind  contributions  and 
ability  to  keep  administrative  costs  low, 
is  a  major  consideration  in  the  review 
process. 

Funding  for  this  grant  is  limited  to 
5250,000.  Preference  will  be  given  to  the 
most  competitive  budget  proposals. 
Qualified  organizations  with  less  than 
four  years  of  successful  experience  in 
managing  international  exchange 
programs  are  limited  to  grants  of 
S60.000. 

A  comprehensive  line  item  budget 
should  be  submitted  with  the  proposal 
by  the  application  deadline.  Specific 
guidelines  for  budget  preparation  are 
available  in  the  application  packet. 

Application  Requirements 

Proposals  must  be  submitted  within 
the  deadline  and  conform  to  the 
program  design.  The  proposal  package 
should  include  one  original  and  14 
complete  copies  and  all  required 
documentation.  Proposal  should  be 
presented  as  follows: 

1.  An  executive  summary  (abstract), 
not  to  exceed  two  double-spaced  pages. 

2.  A  narrative,  not  to  exceed  20 
double-spaced  pages,  showing  the 
intellectual  rationale  and  goal  of  the 
program,  how  the  program  will 
accomplish  its  goals  and  how  it  relates 
to  USIA's  mission  to  increase  mutual 
understanding  between  people  of  the 
United  States  and  of  other  societies. 


This  section  should  include  a  concise 
description  of  the  project's  work  plan, 
spelling  out  program  schedules, 
thematic  agenda  and  proposed 
itineraries.  Participant  selection  should 
be  discussed  in  detail.  This  section 
should  conclude  with  a  discussion  of 
any  follow-up  activities  planned;  how 
the  organization  intends  to  evaluate  the 
project;  and  what  groups,  beyond  the 
direct  participants,  will  benefit  from  the 
project. 

3.  A  comprehensive  line  item  budget. 
See  application  package. 

4.  Resumes  (not  to  exceed  two  pages 
each)  for  key  personnel. 

5.  Confirmation  letters  from  foreign 
co-sponsors  noting  their  intention  to 
participate  in  the  program. 

6.  USIA  compliance  forms,  frimished 
with  the  application  package. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineUgible  if  they  do  not  adhere 
to  the  guidelines  established  herein  and 
in  the  application  packet.  Eligible 
proposals  will  be  for^\'arded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  also  be  reviewed 
by  the  appropriate  geographic  area 
office,  and  the  budget  and  contracts 
offices.  Proposals  may  also  be  reviewed 
by  the  Agency's  Office  of  General 
Counsel.  Funding  decisions  are  at  the 
discretion  of  the  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grant  awards 
resides  with  USIA's  contracting  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

3.  Quality  of  Program:  Quality  of 
program  plan,  including  quality  and 
rigor  of  the  training,  workshops  and 
other  activities  as  called  for  in  this 
request,  thorough  conception  of  project, 
and  demonstration  of  how  participants' 
needs  will  be  met. 

2.  Institutional  Capability:  Institutions 
should  demonstrate  their  potential  for 
program  excellence  and/or  provide 
documentation  of  successful  programs. 
If  an  organization  is  a  previous  USIA 
grant  recipient,  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Agency  grants  as  determined  by  USIA's 
Office  of  Contracts  will  be  considered. 

3.  Project  Personnel:  Personnel's 
professional  and  logistical  expertise 
should  be  relevant  to  the  proposed 
program.  Resumes  should  be  relevant  to 
the  specific  proposal. 
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4.  Thematic  Expertise:  Proposal 
should  demonstrate  the  organization's 
expertise  in  the  subject  area. 

5.  Program  Planning:  Detailed  agenda 
and  work  plan  should  demonstrate 
substance  and  logistical  capacity. 
Agenda  and  plan  should  adhere  to  the 
program  over\'iew  described  above. 

6.  Ability  to  Achieve  Program 
Objectives:  Objectives  should  be 
realistic  and  attainable.  Proposals 
should  clearly  demonstrate  how  the 
grantee  institution  will  meet  the 
program's  objectives. 

7.  Cross-Cultural  Sensitivity/Area 
Expertise:  Proposal  should  demonstrate 
sensitivity  to  historical,  linguistic  and 
other  cross-cultural  factors,  and  relevant 
knowledge  of  South  Africa. 

3.  MuhipUer  Effect:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding  and  include 
maximum  sharing  of  information. 


9.  Cost-Effectiveness:  The  overhead 
and  administrative  components  should 
be  as  low  as  possible.  All  other  items 
proposed  for  USIA  funding  should  be 
necessary  and  appropriate  to  achieve 
the  program's  objectives. 

10.  Cost-Sharing:  Proposals  should 
show  cost-sharing  through  direct 
funding  contributions  and  in-kind 
support  from  the  prospective  grantee 
institution. 

11.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success. 

12.  Evidence  of  program  sustainability 
after  the  expiration  of  USIA  funded 
grant. 

Notice 

The  terms  and  conditions  published 
in  the  RFP  are  binding  any  may  not  be 
modified  by  any  USIA  representative. 
Explanaton,'  information  provided  by 


the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Final  award  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
August  5.  1994.  Awarded  grants  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  May  6.  1994. 
Barry  Fulton, 

Acting  Associate  Director.  Bureau  of 
Educational  and  Cultural  Affairs. 
IFR  Doc.  94-11596  Filed  5-12-94;  845  am) 
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Sunshine  Act  Meetings 


This  section  o<  the  FEDERAL  REGISTER 
contains  notices  of  meetings  potilished  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FOREIGN  CLAIMS  SETTLEMENT  COMMISSION 

F.C.S.C.  Meeting  Notice  No.  8-94 

Announcement  in  Regard  to 
Commission  Meetings  and  Hearings 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504),  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b). 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
hearings  for  tlie  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 


Date  and  Time 


Subject  .Vlatter 


Wed.,  May  25.         Oral    Hearings    on    objec- 
1M4  at:  tions  to  Proposed  Deci- 

sions issued  on  claims 
against  Iran: 

3:00  am IR-0.589— Thomas    H 

Hancock. 
!K-2463— William    R. 

Clem. 
IR-1140— Gerald 
Stewart. 
10:00  a.m.  .:  IR-292<»— Eric 

lecubic. 
IR-2930— Philip 
lecubic. 
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Date  and  Time 

Subject  Matter 

10:30  a.m.  .. 

IR-1 768— William    L. 

)enson. 

11:00  a.m. 

lR-0980— Richard      J. 

Hallwood. 

2.00  p.m.  ... 

IR-2744— Frank    Bur- 

roughs. 

3:00  p.m.  ... 

IR-243  3— Thomas    G 

Pobanz. 

3:30  p.m.  ... 

IR-1831— Eva  J.  Tabe 

4:00  p.m.   ... 

IR-2756— Delta 

Geotechnical. 

Thurs,  Mav  26, 

Consideration       of      Pro- 

1994 at  10:30 

posed      Decisions      on 

a.m.. 

claims  against  Iran. 

Subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  ineeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  600  E 
Street,  NW.,  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  a  meeting,  may  be 
directed  to:  Administrative  Officer, 
Foreign  Claims  Settlement  Commission, 
600  E  Street,  NW.,  Room  6029, 
Washington,  DC  20579.  Telephone  (202) 
616-6988. 

Dated  at  Washington,  DC  on  May  11.  1094. 
Judith  H.  Lock. 

Administrative  Officer. 

IFRDoc.  94-11863  Filed  5-1 1-M;  3:10  pni) 

BILLING  CODE  441(M>1-M 


UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

JUSITC  SE-94-161 

TIME  AND  DATE:  May  18.  1994  at  2:30 
p.m. 

PLACE:  Room  101,  500  E  Street  S\V., 
Washington,  DC  20436. 
STATUS:  Open  to  the  public. 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  No.  731-TA-699  (Preliminary) 

(Stainless  Steel  Angles  from  japan) — 

briefing  and  vote 
5   Inv.  Nos.  701-TA-355  and  731-TA-660 

(Final)  (Grain-Oriented  Silicon  Electrical 

Steel  from  Italy  and  Japan) — briefing  and 

vote 
R  Outstanding  action  jacket:  None 

In  accordance  with  Commission 
pohcy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Koehnke,  Socretarv,  (202) 
205-2000. 

Issued:  May  9,  1994. 
Donna  R.  Koehnke, 

Secrefurv. 

[FRDoc.  94-11828  Filed  05-11-94;  12:17 
pm) 

BILLING  CODE  7020-02-U 


Friday 

May  13,  1994 


Part  II 


Department  of  Labor 


Wage  and  Hour  Division 


29  CFR  Part  570 

Child  Labor  Regulations,  Orders  and 

Statements  of  Interpretation;  Proposed 

Rules 
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DEPARTMENT  OF  LABOR 
Wage  and  Hour  Division 
29  CFR  Part  570 

RIN  1215-AA89 

Chitd  Labor  Regulations,  Orders  and 
Statements  of  Interpretation 

AGENCY:  Wage  and  Hour  Division, 

Labor. 

ACTION:  Proposed  rule;  request  for 

corT;rr.f'nts. 


SUMMARY:  The  Department  of  Labor 
(Departrr:<jr.t  or  DOL)  is  proposing 
revisions  in  subpart  C  (Child  Labor  Reg. 
No.  3)  tu  provide  an  exception  from  the 
permissible  hours  and  time  standards 
for  minors  14  and  15  years  of  age  when 
employed  as  attendants  in  professional 
sports.  The  proposed  exception  limits 
such  employment  to  outside  school 
hours  and  to  duties  customarily 
performed  by  typical  sports  attendants 
(e.g..  batboys/girls,  baliboys/girls,  etc.). 
Technical  modifications  are  proposed  in 
the?  pnxredure  for  obtainir.g 
occupational  variations  for  14-  and  15- 
ycar-olds  enrolled  in  Work  Experience 
and  Career  Exploration  Prot^rams. 
Among  other  re\isions  to  update  these 
re^;ulations,  the  Department  is  also 
proposing  to  delete  the  procedures 
re  iating  to  hazardous  occupation 
d'-terminations  in  Subpart  D  (Child 
labor  Reg  5),  which,  for  the  most  part. 
1  ave  been  replaced  by  the  notice-and- 
comment  requirements  of  the 
Administrative  Procedure  Act. 
DATES:  Conunents  are  due  on  or  before 
)uly  12,  1994. 

ADDRESSES:  Subuiit  writttrn  comments 
to  the  .administrator.  Wage  and  Hour 
Division.  Ll.S.  Deparlment  of  Labor. 
■•oc  :n  S3506,  200  Constitution  Avenue. 
N"iV  .  Washington.  DC  20210.  Attention: 
J.  Dean  Speer,  Director.  Di\  ision  of 
Policy  and  Analysis.  Commenters  who 
wish  to  r{!reive  notification  of  receipt  of 
c  omments  are  requested  to  include  a 
selfaiidressed.  stamped  post  card,  or  to 
submit  them  by  certified  mail,  return 
receipt  rt:oiiested.  .As  a  conveni'Mice  to 
commenteis.  comments  may  be 
tiansmiUnd  by  fjcsimile  CrAX") 
machine  to  (202)  21f)-5122  (this  i>  not 
a  toll-fiee  number).  !f  transmitted  by 
facsimile  and  a  hard  copy  is  also 
sirhmiited  by  mail,  please  ii.dicite  on 
the  h.-rd  copy  that  it  is  a  duplicate  copv 
of  the  facsimile  traa;  inis>i(m. 
FCR  FURTHER  iN^ORMAT'ON  CONTACT:  J. 
De;in  Speer.  Director.  Divisir.n  of  Policy 
ar.d  .'\:'.alysis.  Wage  and  Hour  Division, 
rT)p!nyment  Standards  Administration, 
I'  S  Department  of  L-fbor.  room  ."^3.")06, 


200  Constitution  Avenue,  NW. 
Washington,  EX:  20210.  Telephone  (202) 
219-8412.  This  is  not  a  toll  free  number. 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

The  proposed  rules  contain  no 
reporting  or  recordkeeping  requirements 
subject  to  the  Paperwork  Reduction  Act 
of  1980  (Pub.  L.  9G-511).  The 
information  collection  requirements 
contained  in  §  570.35a,  which  are  not 
modified  by  this  proposal,  were 
previously  approved  by  the  Office  of 
Ma^iagenient  and  Budget  under  OMB 
control  number  1215-C121.  The  general 
FLSA  information  collection 
requirements  (including  requirements 
contained  in  part  570)  were  approved  bv 
the  Office  of  Management  and  Budget 
under  the  control  number  1215-0017. 

IL  Background 

The  child  labor  provisions  of  the  Fair 
Labor  Standards  Act  (FLSA)  establish  a 
minimum  age  of  14  years  for 
emplovTnent  in  most  nonagricultural 
occupations.  The  Secretary  of  Labor  is 
authorized  to  provide  by  regulation  for 
the  employment  of  young  workers  14 
and  15  years  of  age  in  suitable 
occupations  other  than  manufaciuring 
or  mining,  and  during  periods  and 
under  conditions  which  will  not 
interfere  with  their  schooling  or  with 
iheir  health  and  well-being.  These 
provisions  also  permit  16-  and  17-vear- 
old  minors  to  be  emploved  in  the 
nonagricultural  sector,  without  hours  or 
time  limitations,  subject  to  prohibitions 
on  occupations  found  a:>d  declared  bv 
the  Secretary-  of  Labor  to  be  particularly 
h.izardous,  or  detrimental  to  the  health 
or  well-being  of  n-Jnors  under  age  18.  In 
agriculture,  minors  14  and  older  may  be 
engaged  in  general  empioynirnt,  subject 
to  prohihitions  on  occupations  declared 
particula.-!y  haz.ir dc.us  by  the  Secretary 
of  Labor.  Additionally,  in  agriculture 
12-  and  13-yoar-ulcis  may  be  empioved 
with  written  parental  conse::t  or  c;i  a 
farm  where  the  minor's  parent  is  also 
employed.  Under  very  limited  waiver 
conditions,  10-  and  11 -year-olds  may  be 
employed  ouiside  of  school  h.iurs  in 
agriculture  as  h.n:i  J  har.-ester;,  of  short 
seaiOii  crops  for  a  tniximum  annual 
period  of  eight  weeks. 

The  reqiiiations  for  14-und  i5-year- 
olds  are  known  as  Child  I^bor 
Pcgul.ntion  N'o.  3  {'t.-.'^.  3)  and  are 
conti'ined  in  subpart  C  oi  2^3  CFR  Part 
570.  Req.  3.  as  amen  led.  limits  the 
hours  that  14-  and  15  year  olds  may 
work  to: 

( 1 )  Outside  .school  hours; 

(2)  Nut  more  than  40  hou;s  in  any  one 
wei'k  when  m  h^o!  is  ntit  in  s<'S5ii>n; 


(3)  Not  more  than  18  hours  in  any  one 
week  when  school  is  in  session; 

(4)  Not  more  than  8  hours  in  any  day 
when  school  is  not  in  session; 

(5)  Not  more  than  3  hours  in  any  day 
when  school  is  in  session;  and 

(6)  Between  7  a.m.  and  7  p.m.;  except 
during  the  summer  (June  1  through 
Labor  Day)  when  the  evening  hour  is 
extended  to  9  p.m. 

Summer  school  sessions  are 
considered  to  bo  "outside  .school 
hours,"  i.e..  nonschool  weeks.  Also,  14- 
and  15-year-olds  enrolled  in  a  State- 
approved.  school-super\'ised  Work 
Experience  and  Career  Exploration 
Program  (WECEP)  may  be  employed  for 
up  to  23  hours  in  school  weeks.  3  hours 
on  school  days,  and  during  school 
hours. 

Child  Labor  Keg.  3  permits  work  by 
14-  and  15-year-olds  in  certain 
occupations  in  retail,  food  service,  and 
gasoline  ser\-ice  establishm.ents,  and 
prohibits  their  employment  in  certain 
other  work,  incluciing  work  prohibited 
by  hazardous  occupational  orders. 

The  Department  is  proposing  an 
exception  from  the  above  permissible 
hours  and  time  standards  for  14-  and  15- 
year-olds  employed  as  attendants  in 
professional  sports.  The  De;,artment 
suspended  enforcement  of  ihe  child 
labor  regulations  as  apolied  to  batboys/ 
girls  employed  in  professional  baseball 
during  the  1993  baseball  season,  and 
subseq'.ie;Uly  extended  ;ho  policy  to 
attendants  in  other  professional  sports 
while  reviewing  such  employm.ent 
under  the  child  labor  regulations. 

During  m«h  ,rid  1937,  the 
Departinent  conducted  c  study  at  the 
H'quest  of  the  Congress '  to  detem.ine 
wheth.  r  a  ch.ingn  in  tiie  permissible 
hours  of  eni[)io\nient  for  bjiboys  and 
b'.:;.^';rls  would  b'^  detriri.ontal  to  their 
well-being  and  whether  ur.y  chan<;es  to 
existing  standards  should  be  propr.-sed. 
The  Departme.it  coacL.ded  that  changes 
in  permissible  hours  ani  time  standards 
for  batboy/girl  work  wcuild  not  be 
detrimental  to  their  he;.lth  and  woll- 
bei:":g.  The  Di'partment  surveyed  157 
professional  huigue  baseball  teams  and 
conducted  seit  t  t-,d  oiisite  interviews 
with  parent.s.  teach'^rs.  team  owra.TS, 
ard  halbnys'girls  and  f<;,ind  that  youths 
gcnuirely  enjoyed  the  experience.  The 
Dep.'irtmenl  could  find  no  evidence  that 
s;,hoc-!  grodes  were  adversely  affected  bv 
such  work.  The  Depaitment  also 
acivi.sed  ilie Congress  that  rigulatory 
niod.iic;ili(ins.  ralher  than  legislative 
change.  Acnikl  be  the  best  vehicle  to 


iM.   I'-Hf, 


■  s  1  'II.!-.  tifil.  I'..i:;i:  Li-A-  'Vi-ilb  !?v-pU!:iCHr 
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address  the  matter  of  pemiissible  hours 
f or  batboys/girls. 

[The  Department "s  Child  Labor 
y  ilvisory  Committee  (CLAC). 
esiabhshed  in  1987  to  provide  advice 
ar  d  guidance  in  the  development  of 
f  c  ssibie  proposals  to  change  existing 
standards,  recommended  t.hat  existing 
hoars  and  time  of  work  standards  be 
Titained  for  14-  and  15-year-olds 
etiiployed  as  sports  attendt\nts, 
including  batboys/girls;  and  that  the 
V'ork  performed  in  such  activity  be 
limited  to  traditional  duties,  i.e..  putting 
OL  t  and  taking  in  field  equipment, 
r  mning  errands  for  players,  and 
sipplying  the  um.pire  \^ith  balls.  While 
tl  le  Committee's  advisorv'  view  was 
tiiken  into  consideration,  the 
E  apartment  also  continued  to  consider 
o iher  pertinent  information,  including 
ii  ipuiries  received  from  interested 
parties  concerning  the  employment  of 
ybuth  in  sports-related  activities,  such 
ap  scorekeepers,  concession  stand 
hielpers,  ball  monitors  and  sideline 
officials.  One  inquiry  concerned 
cpfiforming  the  Federal  child  labor 
ulations  to  a  State  of  Wisconsin 
vision  which  permits  youths  under 
14  to  be  employed  by  high  schools 
ball  monitors  and  sideline  officials  at 
f(iotball  games.  Another  was  received 
from  the  Grant  County  (Kansas) 
Rwcreation  Commission  concerning  14- 
apd  15-year-olds  employed  as 
storekeepers  and  concession  stand 
helpers  in  summer  soflball,  baseball, 
ajid  other  sports  programs.  Also,  the 
National  Association  of  Professional 
Btiseball  Leagues,  Inc  (NAPBL) 
petitioned  2  the  Department  in  June 
1  j)93  to  revise  the  regulation  to  f)ermit 
the  emplov'ment  of  14-  and  15-year-olds 
a^  batboys  for  professional  baseball 
clubs.  According  to  the  N.^l'BL,  existing 
hours  and  time-of-day  standards 
effectively  preclude  baseball  teams  from 
lawfully  employing  youth  under  the  age 
of  16.  The  NAPBL  contended  further 
that  such  employment  is  not  adverse  to 
the  health  and  well-being  of  youth  and 
that  the  denial  of  the  batboy/girl 
e:(cperience  is  inconsistent  with  the 
idtent  of  the  FLSA's  child  labor 
provisions. 

■  Some  employers  are  covered  by  all  of 
FLSA's  provisions,  while  others  are 
covered  by  the  FLSA  but  may  be  exempt 
fn>m  its  minimum  wage  and  overtime 
provisions  though  not  its  child  labor 


m 

Tl- 
.S.' 
01 
o; 


•Section  5ro.38  of  the  reguiations  provides  itwt 
lion.';  desiring  revisions  ol  .subpart  C  of  part  570 

y  submit  in  writing  to  the  Secretary  of  Lsbor  a 
on  setting  forth  the  thcinges  desired  and  the 

$ons  for  pro[K)sing  them  In  response,  the 
■^etary  may  either  schedule  hodrings  or  make 
i^r  prov  ision  for  affording  interested  parties  an 

ortunity  to  tie  hoard. 


provisions.^  Other  employers  that  are 
not  covered  by  the  FLSA  are  subject  to 
varying  State  child  labor  requirements. 
The  practice  of  providing  sport- 
attendant  experiences  to  America's 
youth  is  a  longstanding  tradition.  As  a 
consequence,  many  professional  and 
semi-professional  sports  tean:s,  i.e., 
baseball,  'oasketball,  etc..  have  violated 
Federal  child  labor  regulations  by 
employing  underage  youth,  particularly 
14-  and  IS-y^ar-olds,  as  sports- 
attendants. 

The  Department  beheves  that  a 
change  in  the  existing  Federal  hoiu-s  and 
times  standards  to  allow  employment  of 
14-  and  IS-year-olds  as  batboys/girls. 
ballboys/girls,  or  in  other  sports- 
attendant  capacities  would  not  be 
inconsistent  with  FLSA's  oppressive 
child  labor  provisions  and,  therefore, 
proposes  a  narrow  exception  from  the 
requirements  of  Child  Labor  Reg.  3  for 
such  work.  Specifically,  the  proposed 
exception  is  limited  to  employment  by 
professional  sports  organizations  and 
would  apply  only  if  the  duties 
performed  are  traditional  in  nature  and 
the  work  is  outside  regular  school 
hours.  Thus,  the  current  restrictions 
when  school  is  in  session,  i.e.  3-hour 
daily  Umit,  18-hour  weekly  limit,  and  7 
p.m.  end-of-day  time  restriction,  and  the 
current  9  p.m  end-of-day  time 
restriction  when  school  in  not  in  session 
would  not  apply  to  14-  and  15-year-old 
sports-attendants. 

The  Department  recognizes  that  a 
delicate  balance  exists  between  the 
value  of  jobs  that  provide  positive, 
formative  experiences,  and  the  possible 
negative  effects  that  excessive 
employment  of  youth  can  have  on  their 
academic  performance  and  their  health 
and  well-being.  The  Department 
believes  that  the  proposed  change  for 
14-  and  15-year-olds  in  sports  attending 
activities  will  not  have  an  adverse  effect 
on  their  health,  well-being,  or 
educational  development.  Further,  die 
Department  believes  that  the 
employment  opportunities  for  14-  and 
15-year-olds  as  provided  herein  is 
consistent  with  the  purpose  of  the  FLSA 
to  permit  safe  and  healthy  employment 
opportunities  under  conditions  which 
protect  the  health,  well-being,  and 
schooling  of  such  voung  workers.  See  29 
U.S.C.  203(1). 


'  Kor  example,  section  13i.s|(3)  of  th^  KLi>A 
exempts  a.ny  enpioyee  employed  by  an  amuseiiient 
or  recreationa)  establishment  from  die  mi.-.imum 
WHge  (section  6)  and  overtime  (section  7)  provisions 
of  the  .^ct.  but  not  from  the  child  labor  provisions 
(section  12).  if  t.he  establishment  do«'s  not  operate 
for  more  lh.in  sev^n  month.*  la  any  calendar  ynax, 
or  if  diiring  the  preceding  calendai  year  the 
i-stablishment's  average  rec-upfs  for  any  si>  months 
were  not  more  than  33'j  percent  of  its  average 
receipts  for  the  ot.her  six  ir.c  nths. 


In  addition,  the  Department  proposes 
to  delete  the  regulations  at  29  CFR  part 
570,  subpart  D  (Child  Labor  Reg.  5). 
These  regulations  prov  ide  a  procedure 
for  the  Secretary  to  promulgate  or 
amend  h.i.-iardous  occupation  orders 
(HOs).  which  identity  occupations  in 
which  employment  of  minors  under  18 
years  of  age  is  prohibited  because  the 
Secretary,  pursuant  to  section  3(1)  of  the 
Act.  has  delermLaed  that  the 
occupations  are  pa.nicularly  hazardous 
for  such  workers  or  detrimental  to  their 
health  or  well-being.  The  Department 
proposes  to  repeal  Child  Labor  Rt'g.  5, 
because  its  procedural  requirements  are 
no  lo.'iger  necessary,  and  because  the 
continued  existence  of  the  regulation 
poses  the  potential  for  confusion 
regarding  the  process  to  be  utilized  by 
the  Secretary  in  the  review,  amendment, 
and  promulgation  of  HOs. 

Child  Labor  Reg.  5  was  promulgated 
in  1938,  immediately  after  the 
enactment  of  the  FLSA  (3  FR  2640 
(1938)).  Although  neither  the  FLSA  nar 
other  laws  required  such  procedures, 
the  Children's  Bureau,  which  at  that 
time  was  charged  with  administration  of 
the  FLS.'K  child  labor  provisions, 
prescribed  the  process  so  that  the  public 
would  be  informed  of  the  Department's 
intentions  regarding  the  creation  or 
amendment  of  restrictions  on  tiie 
employment  of  minors  in  hazardous 
occupations.  The  original  Child  Labor 
Reg.  5  identified  certain  mandatory 
steps,  including  public  hearings,  to  be 
taken  in  HO  promulgation.  The 
Congress,  however,  imposed  a 
standardized  procedure  in  1946  for  all 
Federal  agencies  to  follow  when  issuing 
or  amending  regulations.  The 
procedures  in  this  law,  the 
Administrative  Procedure  Act  (APA),  60 
Stat.  237,  provide  greater  administrative 
flexibility  than  the  process  in  Child 
Labor  Reg.  5.  in  that,  for  example,  the 
APA  does  not  mandate  a  public  hearing 
in  every  case  prior  to  promulgation  of  a 
regulation.  There  have  been  no  changes 
to  Child  Labor  Reg  5  except  for  a 
technical  amendment  in  1961  (26  FR 
5005  (1961))  to  more  align  the  HO 
process  with  APA  requirements,  i.e.. 
hearings  were  identified  among  various 
optional  steps  which  the  Department 
could  utilize. 

It  is  the  Department's  view  that  Child 
Labor  Reg.  5  is  no  longer  necessary.  The 
procedures  set  out  in  this  regulation  are 
not  substantively  different  from  the 
APA  requirements  which  control  EXDL 
rulemaking,  including  promulgation  of 
HOs.  While  the  optional  steps  identified 
in  the  regulation  are  matters  which  the 
Department  may  choose  to  undertake  in 
the  promulgation  of  particular  HOs. 
these  steps — involving  study,  drafting. 
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examination,  and  review  of  options  and 
standards — are  integral  parts  of  the 
Department's  deliberative,  policy- 
making process  and,  thus,  they  need  not 
and  should  not  be  set  out  in  detail  in 
regulations.  Further,  it  is  the 
Department's  view  that  the  regulation 
potentially  creates  confusion  in  that  the 
Child  Labor  Reg.  5  procedures  may  be 
viewed  incorrectly  as  mandatory  steps 
for  promulgation  of  HOs.  The  proposed 
repeal  of  Child  Labor  Reg.  5  will 
eliminate  the  possibility  of  confusion. 
The  Department  is  also  proposing  a 
technical  modification  in  the 
regulations  that  is  considered  necessary 
and  appropriate  in  connection  with  the 
Work  Experience  and  Career 
Exploration  Program  (WECEP)  to 
facilitate  applications  for  certification 
under  this  program.  Section  570.35a  of 
the  regulations  provides  for  the 
employment  of  14-  and  15-year-olds  in 
a  State-approved,  school-supervised 
Work  Experience  and  Career 
Exploration  Program  (WECEP)."  A 
condition  for  approval  of  such  programs 
is  that  they  provide  sufficient  safeguards 
to  ensure  that  the  employment  will  not 
interfere  with  the  schooling  of  the 
minors  or  with  their  health  and  well- 
being.  Enrollees  in  approved  WECEPs 
may  be  employed  for  up  to  23  hours  in 
school  weeks,  3  hours  on  school  days, 
and  during  school  hours,  in  occupations 
other  than: 

(1)  Those  in  manufacturing  and 
mining: 

(2)  Those  declared  to  be  hazardous  for 
the  employment  of  minors  under  18 
years  of  age  (set  forth  in  subpart  E  of  the 
regulations);  or 

(3)  Those  declared  to  be  hazardous  for 
employment  of  minors  below  the  age  of 
16  in  agriculture  (set  forth  in  subpart  E- 
1  of  the  regulations). 

The  regulations  at  §570.35a(c)(3) 
allow  the  Administrator  of  the  Wage 
and  Hour  Division  to  approve  a  variance 
from  the  prohibited  occupations  in 
individual  cases  or  classes  of  cases  after 
notice  to  interested  parties  and  an 
opportunity  to  furnish  views.  In  State 
Educational  Agency  applications  for 
WECEP  program  approval  and  requests 
for  variances  from  the  Reg.  3 
occupations  restrictions  in  those 
programs  pursuant  to  §  570.35a(c)(3), 
the  Department  has  consistently 
approved  variances  for  particular 
activities  which,  within  the  operation  of 
programs  that  meet  all  the  WECEP 
criteria,  have  been  determined  by  the 
Department  not  to  interfere  with  the 
health  and  well-being  of  the  14-  and  15- 


<  Twelve  Slates  have  Deparlmenlal  approval  to 
(iperale  WECEP  programs  in  the  1992-94  school 
>ertrs. 


year-olds  enrolled  in  the  programs.  To 
provide  pertinent  guidance  to  the  State 
Educational  Agencies  and  other 
interested  parties,  the  Department 
proposes  to  amend  the  WECEP 
regulations  to  specify  that  the  following 
activities  will  be  ordinarily  considered 
to  be  acceptable  for  participants  in 
approved  WECEP  programs: 

(1)  Using  a  deep  fryer  or  cooking  at  a  grill 
with  a  maximum  temperature  of  375 
degrees; 

(2)  Operating  power-driven  mowers,  weed- 
eaters,  trimmers  and  whips  with  nylon 
string  only; 

(3)  Retrieving  and/or  placing  food  in  coolers/ 
freezers; 

(4)  Loading  and  unloading  goods  weighing 
up  to  30  lbs.  provided  that  such  work  does 
not  exceed  30  percent  of  the  minor's 
weekly  hours  worked;  and 

(5)  Operating  noncommercial  dishwashers. 

In  effect,  the  revised  WECEP 
regulations  would  contain  a  limited 
exception  to  the  Reg.  3  occupations 
restrictions  for  WECEP  participants 
engaged  in  the  specified  activities. 
Further,  in  order  to  preserve  the 
Department's  discretiotl  to  modify  the 
Reg.  3  restrictions  in  special 
circumstances  where  a  WECEP  program 
applicant  can  demonstrate  that  the 
program  will  provide  safe  and  suitable 
emplo>Tnent,  the  WECEP  regulation  will 
continue  to  contain  a  provision  for 
obtaining  variances  from  occupational 
restrictions  similar  to  variance 
procedures  under  other  programs 
administered  by  the  Department's  Wage 
and  Hour  Division,  e.g.,  see  §  5.14  of  29 
CFR  part  5  (Davis-Bacon  and  Related 
Acts)  and  §  4.123  of  29  CFR  part  4 
(McNamara-O'Hara  Service  Contract 
Act). 

In  addition,  the  Department  is 
proposing  to  delete  the  exception 
contained  in  §  570.35(b)  for  enrollees  in 
work  training  programs  conducted 
undor  the  Economic  Opportunity  Act  of 
1964.  This  Act  has  been  repealed  and 
the  exception  is  no  longer  appropriate. 

Executive  Order  12866 

The  Department  believes  that  this 
proposed  rule  is  not  a  "significant 
regulatory  action"  within  the  meaning 
of  Executive  Order  12866.  It  proposes  to 
change  the  permissible  hours  and  time 
standards  to  permit  greater  flexibility  in 
the  employment  of  14-  and  15-year-olds 
as  professional  sports  attendants.  While 
the  changes  proposed  are  expected  to 
enhance  opportunities  for  employment, 
the  impact  on  overall  employment 
levels  of  14-  and  15-year-olds  is  modest. 
Other  proposed  changes  are  technical  in 
nature  and  are  expected  to  have  onlv  a 
minor  impact  on  the  employment  of  14- 
and  15-year-olds.  Accordingly,  these 


changes  are  not  expected  to  result  in  a 
rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 
Therefore,  no  regulatory  impact  analysis 
has  been  prepared. 

Regulatory  Flexibility  Analysis 

The  Department  has  determined  that 
the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  change  to  provide  an 
exception  from  the  permissible  hours 
and  time  standards  for  minors  14  and  15 
years  of  age  when  employed  as 
attendants  in  professional  sports  has 
narrow  apphcation  and  will  affect  only 
a  limited  number  of  employers  of  which 
some  may  be  considered  small  entities. 
Although  the  other  technical  changes 
may  affect  small  entities,  the  impact  is 
believed  to  be  insignificant.  For  these 
reasons,  the  Department  believes  that 
the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Secretary  of  Labor  has  certified  to 
this  effect  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  Therefore,  no 
regulatory  flexibility  analysis  is 
required. 

Document  Preparation 

This  document  was  prepared  under 
the  direction  and  control  of  Maria 
Echaveste,  Administrator,  Wage  and 
Hour  Division.  Employment  Standards 
Administration.  U.S.  Department  of 
Labor. 

List  of  Subjects  in  29  CFR  Part  570 

Child  labor.  Child  labor  occupations. 
Employment.  Government. 
Intergovernmental  relations. 
Investigations,  Labor.  Law  enforcement. 
Minimum  age. 

Accordingly.  29  CFR  part  570  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 
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Signed  at  Washington,  DC.,  on  this  4lh  day 
of  May  1994. 

I  lobert  B,  Reich, 

,  lecretarv  of  Labor. 

I  lemard  E.  Andersoa, 

.  \!isislant  Se^retor}' far  Employment 
:  'itandardi. 

I  laria  Echaveste, 

,  \dministrator.  Wage  and  Hour  Division. 

PART  57&-CH;LD  LABOR 

REGULATKDNS,  ORDERS  AND 

:  STATEMENTS  OF  INTERPRETATION 

1.  The  authority  citation  for  part  570 
continues  to  read  as  follows: 

Authority:  Sees.  3, 11,  12,  52  Stat.  1060,  as 
!  mended,  1066,  as  amended,  1067,  as 
i  mended;  29  U.S.C.  203,  211,  212. 

Subpart  C — EmpJoyment  of  Minors 
Between  14  and  16  Years  of  Age  (Child 
If  abor  Reg.  3) 

2.  In  §  570.3.5  of  subpart  C,  paragraph 
( ))  is  proposed  to  be  revised  to  read  as 

I  allows: 

§  570.35    Periods  and  conditions  of 
employment. 


(b)  In  the  case  of  minors  14  and  15 
3  ears  of  age  who  are  employed  to 
I  erform  sports-attending  services  at 
professional  sporting  events,  i.e., 
baseball,  basketball,  football,  soccer, 
tennis,  etc.,  the  requirements  of 
paragraphs  (a)(2)  through  (a)i6)  of  this 
section  shall  not  apply,  provided  that 
the  duties  of  the  sports-attendant 
occupation  consist  of  pre-  and  posf- 
Same  or  practice  setup  of  balls,  items 
and  equipment;  supplying  and 
retrieving  balls,  items  and  equipment 
(during  a  sporting  event;  clearing  the 
field  or  court  of  debris,  moisture,  etc. 
cjuring  play;  providing  ice,  drinks, 
lowels.  etc.,  to  players  during  play; 
running  errands  for  trainers,  managers, 
coaches,  and  players  before,  during,  and 
after  a  sporting  event;  and  returning 
and/or  storing  balls,  items  and 
equipment  in  club  house  or  locker  room 
after  a  sporting  event.  For  purposes  of 
this  exception,  impermissible  duties 
include  grounds  or  field  maintenance 
spch  as  grass  mowing,  spreading  or 
rolling  tarpaulins  used  to  cover  playing 
areas,  etc.;  cleaning  and  repairing 
oquipment:  cleaning  locker  rooms, 
showers,  lavatories,  rest  rooms,  team 
vehicles,  club  houses,  dugouts  or 
similar  facilities;  loading  and  unloading 
balls,  items,  and  equipment  from  team 
vehicles  before  and  after  a  sporting 
event;  doing  laundrj-;  and  working  in 
concession  stands  or  other  selling  and 
promotional  activities. 


3.  Section  570.35a(c)(3)  of  subpart  C 
is  proposed  to  be  revised  to  read  as 
follows: 

§  570.35a    Work  experience  and  career 
exploration  programs. 

•  *         *         •         • 

(c)  •  •  * 

(3)  Occupations  other  than  those 
permitted  under  §§  570.33  and  570.34. 
except  ordinarily  for  the  following  if 
expressly  identified  in  the  program 
application: 

(i)  Using  a  deep  fryer  or  cooking  at  a 
grill  with  a  maximum  temperature  of 
375  degrees; 

(ii)  Operating  power-driven  mowers, 
weed-eaters,  trimmers  and  whips  with 
nylon  stri.ng  only; 

(iii)  Retrieving  and/or  placing  food  in 
coolers/freezers; 

(iv)  Loading  and  unloading  goods 
weighing  up  to  30  lbs.  provided  that 
such  work  does  not  exceed  30  percent 
of  the  weekly  hours  worked;  and  (v) 
Operating  noncommercial  dishwashers. 
Employment  in  other  activities  may  be 
approved  by  the  Administrator  of  the 
Wage  and  Hour  Division  in  ading  on 
the  program  appHcation  if  the 
Administrator  finds  that  the  applicant 
has  demonstrated  that  the  terms  and 
conditions  of  the  proposed  employment 
will  not  be  particularly  hazardous  or 
detrimental  to  the  health  or  well-being 
of  the  minor  enrolled  in  an  approved 
program. 

*  •        •        •        • 

Subpart  D — [Removed  and  Reserved] 

4.  Subpart  D,  consisting  of  §§  570.41 
through  570.49.  is  proposed  to  be 
removed  and  reserved. 

[FR  Doc.  94-9946  Filed  5-12-94;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Wage  and  Hour  Division 

29  CFR  Part  570 
RIN  1215-AA09 

Child  Labor  Regulations,  Orders  and 
Statements  of  Interpretation 

AGENCY:  Wage  and  Hour  Division. 
ACTION:  Advance  notice  of  proposed 
rulemaking;  request  for  comments. 

SUMMARY:  The  Department  of  Labor 
(Department  or  DOL)  is  considering 
proposing  revisions  in  the  child  labor 
regulations  issued  pursuant  to  the  Fair 
Labor  Standards  Act  (FLSA).  29  CFR 
part  570,  which  set  forth  the  criteria  for 
the  permissible  employment  of  minors 


under  18  years  of  age.  In  particulvtr. 
subparts  C  and  E  of  these  regi.i.uions  are 
under  review.  Subpart  C  (Chi  id  Labor 
Reg.  3)  specifies  permissible  hours  and 
time  standards,  as  well  as  occupational 
limitations,  for  14-  and  15-}'ear-old 
employees.  Subpart  E  identifies 
occupations  deemed  particularly 
hazardous  for,  or  deLrimental  to  the 
health  or  well-being  of,  emplovees 
under  18  years  of  age.  This  advance 
notice  of  proposed  rulemaking  seeks  the 
views  of  the  public  on  needed  changes 
to  these  regulations,  and  also  with 
respect  to  other  aspects  of  the 
regulations. 

DATES:  Comments  are  due  on  or  l»efore 
August  11.  1994. 

ADDPESSES:  Submit  written  comments 
to  the  Administrator,  Wage  and  Hour 
Division,  U.S.  Department  of  Labor, 
room  S35()6.  200  Constitution  Avenue. 
NW.,  Washington.  DC  20210.  Attention: 
J.  Dean  Speer.  Director,  Division  of 
Policy  and  Analysis.  Commenlers  who 
wish  to  receive  notification  of  rtceipt  of 
comments  are  requested  to  include  a 
self-addressed,  stamped  post  card,  or  to 
submit  them  by  certified  mail,  return 
receipt  requested.  As  a  convenience  to 
commenters,  comments  may  be 
transmitted  by  facsimile  C'FAX") 
machine  to  (202)  215-5122  (this  is  not 
a  toll-free  number).  If  transmitted  by 
facsimile  and  a  hard  copy  is  also 
submitted  by  mail,  please  indicate  on 
the  hard  copy  that  if  is  a  duplicate  copy 
of  the  facsimile  transmission. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Dean  Speer,  Director.  Division  of  Policy 
and  Analysis.  Wage  and  Hour  Division, 
EmplovTnent  Standards  Administration, 
U.S.  Department  of  Labor,  room  S-3506, 
200  Constitution  Avenue.  NW.. 
Washington,  DC  20210.  Telephone  (202) 
219-8412.  This  is  not  a  toll  free  number. 
SUPPLEMENTARY  INFORMATION:  The  child 
labor  provisions  of  the  Fair  Labor 
Standards  Act  (FLSA)  establish  a 
minimum  age  of  14  years  for 
employment  in  most  nonagricuitural 
occupations.  The  Secretary  of  Labor  is 
authorized  to  provide  by  regulation  for 
the  employment  of  young  workers  14 
and  15  years  of  age  in  suitable 
occupations  other  than  manufucturing 
or  mining,  and  during  periods  and 
under  conditions  which  will  not 
interfere  with  their  schooling  or  with 
their  health  and  well-being.  Thi'se 
provisions  also  permit  16-  and  17-year- 
old  minors  to  be  employed  in  the 
nonagricuitural  sector,  without  hours  or 
time  limitations.  subJB<:t  to  prohibitions 
in  occupations  found  and  declared  by 
the  Secretary  of  Labor  to  be  particularly 
hazardous,  or  detrimental  to  the  health 
or  well-being  of  minors  under  age  18.  In 
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agriculture,  minors  14  and  older  may  be 
engaged  in  general  employment,  subject 
to  prohibitions  on  occupations  declared 
particularly  hazardous  by  the  Secretary 
of  Labor.  Additionally,  in  agriculture 
12-  and  13-year-olds  may  be  employed 
v/ith  written  parental  consent  or  on  a 
farm  where  the  minor's  parent  is  also 
employed.  Under  very  limited  waiver 
conditions.  10-  and  11-year-olds  may  be 
employed  outside  of  school  hours  in 
agriculture  as  hand  harvesters  of  short 
season  crops  for  a  maximum  annual 
period  of  eight  weeks. 

The  regulations  for  14-  and  15-year 
olds  are  known  as  Child  Labor 
Regulation  No.  3  (Reg.  3)  and  are 
contained  in  subpart  C  of  29  CFR  part 
570.  Reg.  3.  as  amended,  limits  the 
hours  that  14-  and  15-year-olds  may 
work  to: 

(1)  Outside  school  hours; 

(2)  Not  more  than  40  hours  in  any  one 
week  when  school  is  not  in  session; 

(3)  Not  more  than  18  hours  in  any  one 
week  when  school  is  in  session; 

(4)  Not  more  than  8  hours  in  any  day 
when  school  is  not  in  session; 

(5)  Not  more  than  3  hours  in  any  day 
when  school  is  in  session;  and 

(6)  between  7  a.m.  and  7  p.m.,  except 
during  the  summer  (June  1  through 
Labor  Day)  when  the  evening  hour  is 
extended  to  9  p.m. 

Summer  school  sessions  are  considered 
to  be  "outside  school  hours."  i.e., 
nonschool  weeks.  Also,  14-  and  15-year- 
olds  enrolled  in  a  State-approved, 
school-supervised  Work  Experience  and 
Career  Exploration  Program  (WECEP) 
may  be  employed  for  up  to  23  hours  in 
school  weeks,  3  hours  on  school  days, 
and  during  school  hours.' 

Child  Labor  Reg.  3  permits  work  by 
14-  and  15-year-olds  in  certain 
occupations  in  retail,  food  service,  and 
gasoline  service  establishments,  and 
prohibits  their  employment  in  certain 
other  work,  including  work  prohibited 
by  hazardous  occupational  orders. 

Pursuant  to  the  FLSA  child  labor 
provisions,  the  Secretary  has  issued 
standards  governing  employment  of 
minors  under  18  years  of  age  in 
nonagriculture  occupations.  The  17 
nonagricultural  hazardous  occupations 
orders  (HOs)  now  in  effect  are  contained 
in  29  CFR  part  570,  subpart  E. 
Prohibitions  established  by  these  HOs 
apply  either  on  an  industry  basis, 
specifying  the  occupations  in  the 
industry  that  are  not  covered,  or  on  an 
occupational  basis  irrespective  of  the 
industry  in  which  performed.  The 
current  nonagricultural  HOs  deal  with 

'  Twelve  States  had  Deparlmcnta!  apprdval  to 
operate  WECEP  programs  in  the  1992-94  school- 
years. 


manufacturing  and  storing  explosives 
(HO  1);  motor-vehicle  driving  and 
outside  helper  (HO  2);  coal  mining  (HO 
3);  logging  and  sauTnilling  (HO  4); 
power-driven  woodworking  machines 
(HO  5);  exposure  to  radioactive 
substances  (HO  6);  power-driven 
hoisting  apparatus  (HO  7);  power-driven 
metal-forming,  punching,  and  shearing 
machines  (HO  8);  mining,  other  than 
coal  mining  (HO  9);  slaughtering,  or 
meat-packing,  processing,  or  rendering 
(HO  10);  power-driven  bakery  machines 
(HO  11);  power-driven  paper-products 
machines  (HO  12);  manufacturing  brick, 
tile,  ajid  kindred  products  (HO  13); 
power-driven  circular  saws  (HO  14); 
wrecking,  demolition,  and  ship-breaking 
operations  (HO  15);  roofing  operations 
(HO  16);  and  excavation  operations  (HO 
17). 

Occupations  in  agriculture  found 
particularly  hazardous  and, 
consequently,  prohibited  by  the 
Secretary  for  children  below  the  age  of 
16  are  contained  in  subpart  E-1  of  29 
CFR  part  570. 

Because  of  changes  in  the  workplace 
and  the  introduction  of  new  processes 
and  technologies  since  the  adoption  of 
current  regulatory  standards,  as  well  as 
changes  in  places  where  young  workers 
find  emplovment  opportunities,  the 
existence  of  differing  Federal  and  State 
standards,  and  the  divergent  views  on 
how  best  to  correlate  school  and  work 
experiences,  the  Department  is 
undertaking  a  comprehensive  review  of 
the  criteria  for  child  labor  employment, 
and  is  considering  proposing  revisions 
to  Regulations.  29  CFR  part  570. 
Accordingly,  this  advance  notice  of 
proposed  rulemaking  is  being  published 
to  obtain  the  views  of  the  public  with 
respect  to  the  matters  set  out  below  as 
well  as  to  any  other  issues  of  interest 
under  this  regulation. 

I.  Permissible  Hours,  Time-of-day,  and 
Occupational  Standards  Under  Child 
Labor  Reg.  3 

Since  the  regulations  relating  to 
hours,  time  and  occupations  were  last 
amended,  the  Department  has  engaged 
in  periodic  reviews  of  the 
appropriateness  of  these  regulations. 

Thus,  for  example,  in  1982.  the 
Department  published  a  proposal  in  the 
Federal  Register  to.  among  other  things, 
modify  the  permissible  periods  of  work 
for  14-  and  15-year-olds. 2  This  proposal 
would  have  increased  the  maximum 
daily  hours  from  3  to  4  hours  on  a 
school  day,  and  increased  the  maximum 
weekly  hours  of  employment  when 


school  is  in  session  from  18  to  24  hours. 
The  proposal  would  have  further 
permitted  14-  and  15-year-olds  to  work 
up  to  36  hours  in  any  week  when  school 
was  in  session  for  only  a  portion  of  the 
week  due  to  holidays  or  vacation 
periods.  Finally,  this  proposal  would 
have  generally  expanded  the  end-of-day 
time  restriction  from  7  to  9  p.m.  on 
school  days,  and  would  have 
established  a  10  p.m.  end-of-day  limit 
on  any  day  during  the  summer  months 
or  preceding  a  nonschool  day.  The  1982 
proposal  generated  considerable  public 
interest  and  controversy.  The 
Department  subsequently  suspended  the 
proposal  from  further  consideration, 
and  it  was  not  implemented  as  a  final 
rule.' 

In  August  1987,  the  Department 
established  a  Child  Labor  Advisory 
Committee  (CLAC)'»  to  provide  advice 
and  guidance  in  the  development  of 
possible  proposals  to  change  existing 
standards.  In  its  review  of  hours  and 
time  of  work  issues,  the  Committee 
recommended  that  existing  hours  and 
time  of  work  standards  be  retained 
without  modification. 

In  the  U.S.  Congress,  bills  have  been 
introduced  in  the  House  and  Senate  that 
include,  among  other  things,  hours  and 
time  restrictions  for  14-  and  15-year-old 
employees.  Bills  to  reform  the  FLSA's 
child  labor  provisions.  H.R.  1106. 
introduced  Februar>'  24.  1993.  and  S. 
86.  introduced  January  21,  1993.  would 
allow  14-  and  15-year-olds  to  work  only 
for  3  hours  a  day  and  15  hours  a  week, 
or  between  the  hours  of  7  a.m.  and  7 
p.m.  when  school  is  in  session.  Under 
H.R.  1106.  16-  and  17-year-old  minors 
could  not.  for  the  first  time,  work  more 
than  4  hours  a  day  or  20  hours  a  week, 
or  before  6  a.m.  or  after  10  p.m.  when 
school  is  in  session.  These  hours  and 
time  restrictions  for  14-  and  15-year- 
olds  are  similar  to  the  existing 
regulations,  e.xcept  that  the  bills  set  a  15 
hours-per-week  limit  (rather  than  the 
current,  regulatory  18). 

Under  a  model  State  child  labor  law 
drafted  by  the  Child  Labor  Coalition  (a 
child  labor  advocacy  group  of  35 
organizations  interested  in  updating 
child  labor  laws),  the  maximum  hours 
of  employment  for  14-  and  15-year-olds 
would  be  set  at  15  hours  a  week  while 
in  school,  and  30  hours  a  week  when 
school  is  not  in  session.  For  16-  and  17- 
year-olds,  the  maximum  work  hours 
would  be  30  when  school  is  in  session 
and  40  hours  when  it  is  not. 


247  FR  31254.  July  16.  1982:  47  KR  34166.  August 
6.  1982  (extending  the  comment  period  to  January 
13.  19B3). 


ISO  FR  17434.  April  29.  1985  (DOL's  Semiannual 
Regulatory  Agenda). 

■•The  CLj\C  was  composed  of  21  members 
representing  employers,  education,  labor,  child 
guidance  professionals,  civic  groups,  child 
advocacy  groups.  State  officials,  and  safety  groups. 
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The  Department  has  also  continued  to 
receive  input  from  the  public  suggesting 
that  certain  changes  be  made  in  the 
regulations.5  The  National  Restaurant 
Association  (NRA),  the  International 
Association  of  Amusement  Parks  and 
Attractions  (lAAPA),  and  the  Fresno 
(California)  Private  Industry  Council, 
among  others,  have  requested  that  the 
Department  change  the  reg«lations. 
Correspondence  has  also  been  received 
from  individual  employers,  Members  of 
Congress,  and  members  of  State 
legislatures. 

In  1992,  for  example,  the  NRA  noted 
that  nearly  20  percent  of  employed 
teens  work  in  food  service  occupations 
and  that  roughly  25  percent  of  the 
industry's  hourly  workers  are  in  their 
taans.  The  NRA  also  pointed  to  a  high 
overall  teen  unemplojinent  rate  and 
suggested  a  number  of  reforms  to  the 
rijgulations,  including: 

i(l)  Allowing  14-  and  15-year-olds  to  work 
up  to  24  hours  a  week  when  school  is  in 
session  for  four  days  or  less  due  to  holiday 
oi"  Vacation  breaks  (currently  limited  to  18 
hours  during  weeks  when  school  is  in 
sDssion  for  one  or  more  days); 

(2)  Expanding  the  limit  to  4  hours  on 
Sundays  through  Thursdays,  i.e.,  days 
fallowed  by  school  days,  and  to  8  hours  on 
Fridays  and  .Saturdays  fturrently  limited  to  3 
hMirs  on  school  days); 

(3)  Changing  the  7  p  :n.  limitation  during 
thij  school  year  to  9  p.m.  on  Sundays  through 
TnUrsdays  and  to  11  p.m  on  Fridays  and 
.Saturdays:  and 

(J4)  Changing  the  9  p.m.  limitation  during 
tqj  summer  vacations  (from  June  1  to  Labor 
Dey)  to  11  p.m. 

Rpforms  suggested  by  the  International 
AJssociation  of  Amusement  Parks  and 
Attractions  (lAAPA)  include: 

j{l)  Allowing  14-  and  15-year-olds  to  work 
up  to  24  hours  a  week  when  school  is  in 
session  for  5  days,  and  up  to  36  hours  a  week 
when  school  is  in  session  for  any  part  of  a 
week  due  to  holidays  or  vacation  (with  the 
actual  hours  limit  determined  by  subtracting 
from  40  hours,  4  hours  for  each  day  that 
sijhool  is  in  session  during  the  partial  school 
w^k); 

(2)  Changing  the  current  3-hoursper-day 
lifnit  when  school  is  in  session  to  4  hours; 
ai>d 

j(3)  Changing  the  9  p.m.  end-of-day 
lifnitation  during  the  summer  period  to  1 1 
pnn. 

The  Department  is  also  aware  of  the 
child  labor  standards  established  by 
State  governments.  In  this  regard,  nearly 
ail  States  have  employment  restrictions 


f"  Section  370.38  of  the  regulations  provides  thrt! 
piirpons  desiring  revisions  of  subpa.-:  C  of  part  570 
inay  submit  i.T  writing  !o  the  Secretary  of  Labor  a 
p>ii)tion  setting  forth  the  cha.-iges  desired  ar.d  iho 
reasons  for  proposing  them.  In  response,  the 
Secretary  may  either  schedule  hearings  or  make 
other  provisions  for  affording  interested  parties  an 
o[  norlunity  to  be  heard. 


applicable  to  young  workers  and, 
although  many  have  adopted  standards 
similar  to  the  Federal  standards  for  14- 
and  15-year-olds,  the  restrictions  vary 
significantly.  For  example,  most  States 
limit  the  number  of  hours  that  may  be 
worked  in  a  day  when  school  is  not  in 
session  to  8  hours;  only  three  States 
allow  more  than  8  hours  of  work  in  a 
day  when  school  is  not  in  session.  Most 
States  limit  the  number  of  hours  that 
may  be  worked  in  a  week  when  school 
is  not  in  session  to  40  hours;  fifteen 
States,  however,  permit  work  in  excess 
of  40  hours  when  school  is  not  in 
session,  with  the  number  of  hours 
allowed  ranging  from  44  to  56.  With 
respect  to  the  number  of  hours  that  may 
be  worked  in  a  week  when  school  is  in 
session,  a  large  number  of  the  States  do 
not  have  any  specific  restrictions. 
Eighteen  States  restrict  work  to  no  more 
than  18  hours;  two  States  restrict  work 
to  16  and  15  hours,  respectively;  two 
States  restrict  work  hours  to  18  hours 
but  allow  more  hours  when  school  is 
not  in  session  for  a  full  week;  and  seven 
other  States  have  provisions  that  allow 
work  in  excess  of  20  hours  a  week  when 
school  is  in  session. 

Of  the  States  that  restrict  daily  work 
hours,  20  provide  for  a  3-hour  limitation 
on  a  school  day,  whether  or  not  the 
following  day  is  a  school  day;  one  State 
sets  a  3-hour  limit  on  days  followed  by 
a  school  day;  and  one  State  permits 
longer  hours  on  Saturdays  and  Sundays. 
A  daily  limit  of  4  hours  is  allowed  by 
seven  States,  with  one  of  those  States 
permitting  additional  hours  on  Fridays 
and  on  a  school  day  preceding  a  day 
when  school  is  not  in  session. 

Four  States  have  established 
maximiun  permissible  daily  and'or 
weekly  combined  school  and  work 
hours,  i.e.,  10  total  hours  of  combined 
school  and  work  on  a  daily  basis,  or  48 
total  hours  of  combined  school  and 
work  on  a  weekly  basis. 

In  28  States,  work  beyond  7  p.m.  is 
prohibited  except  during  the  summer, 
on  a  holiday,  or  on  a  day  preceding  a 
day  when  school  is  not  in  session,  when 
work  until  9  p.m.  is  allowed  in  26  of 
these  States,  and  until  10  p.m.  in  the 
other  two  States.  Two  additional  States 
prohibit  work  after  7  p.m.  at  all  times. 
An  additional  19  States  allow  work  at 
least  until  8  p.m.;  another  five  States 
permit  work  until  10  p.m. 

In  addition  to  allowing  more  working 
hours  during  the  summer.  State 
standards  often  distinguish  between 
days  preceding  a  school  day  from  those 
preceding  a  non-school  day.  Several 
States  also  make  a  distinction  between 
full  school  weeks  and  weeks  when 
school  is  in  partial  session  because  of 
hohday  and  vacation  time,  permitting 


more  hours  to  be  worked  in  partial 
school  weeks. 

Under  the  Department's  Wofk 
Experience  and  Career  Exploration 
Program  (WECEP),  which  began  m  1969, 
14-  and  15-year-old  enrollees  were 
initially  permitted  to  work  up  to  28 
hours  per  week  when  school  was  in 
session  and  up  to  4  hours  on  a  school 
day,  any  portion  of  which  could  be 
during  school  hours.  Studies  of  WECEP 
indicated  that  limited  labor  market 
e.xperience  in  a  controlled  school  setting 
had  a  definite  positive  impact  on  the 
scholastic  performance  and  school 
attendance  of  participating  14-  and  15- 
year-old  students.  These  studies  also 
established  that  the  optimum  hours — al 
which  students  attained  the  greatest 
educational  benefits — were  fe'.vcr  than 
the  maximum  hours  originally  allowed. 
As  a  result,  in  1975,  the  permissible 
hours  of  emplojTner.t  u.nder  WECLP 
were  reduced  to  3  hours  per  day  £nd  21 
hours  per  week,  and  these  revised 
standards  were  adopted  in  final 
regulations  published  in  the  Federal 
Register  on  September  3, 1975.  .'^r.'  2^1 
CFR570.35a(d). 

The  Department  is  also  aware  tr.at 
some  employers  of  young  workers  ha\e 
adopted  special  programs  designed  to 
achieve  complementary  integration  of 
educational  and  work  'Experiences.  Such 
employers  may,  for  example,  ascertain 
young  workers'  grade  point  averdg^'s 
(GPA)  at  the  time  of  hiring;  arrar..e 
work  schedules,  sub/^r t  to  parental 
consent,  to  accommodate  the  scholastic 
needs  of  students;  allow  young  workers 
to  study  at  the  workplace;  give  bonuses 
for  superior  academic  achievement  cr 
school  attendance;  monitor  young 
workers'  academic  performance  and 
school  attendance  during  em.pioy;r.ent; 
and  ensure  that  students,  prior  to  firing, 
know  their  employment  rights  and  the 
regulations  applicable  to  minors. 

The  Department  seeks  comments  on 
whether  there  is  a  need  for  chang'-s  in 
the  requirements  of  Child  Labor  Reg.  3 
for  students  participating  in  progra.TiS 
under  statewide  Suhool-fo-\Vork 
Opportunities  systems  advocated  by  the 
School-to-Work  initiative  jointly 
sponsored  by  the  Departments  of 
Education  and  Labor  (see  59  PR  5266 
(Febnjary  3,  1994)  and  59  FR  111 '4 
(March  9,  1994)).  Programs  developed 
under  this  initiative  are  intended  to  give 
youth  access  to  education  and  training 
opportunities  that  will  prepare  thoni  for 
high-skill,  high-wage  careers. 

The  Department,  for  the  reasons 
discussed  above,  is  particularly 
interested  in  obtaining  public  con.rient 
on  the  appropriateness  and  feasibiLty  of 
the  following  matters: 
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1 .  Should  greater  flexibility  be 
allowed  in  the  permissible  hours  of 
•vork  for  14-  and  15-year-olds  whose 
employers  have  a  formal  "employer- 
parent-school"  program  that  links 
meaningful  work  experiences  with 
support  for  the  attainment  of  the 
student-employee's  educational  goals 
and  ongoing  academic  performance? 
Cornmenters  are  requested  to  include 
specific  recommendations  as  to  the 
standards  or  criteria  that  should  be 
considered  for  inclusion  in  any  future 
rulemaking  to  define  such  special 
programs,  and  as  to  the  changes  in 
permissible  work  hours  that  would  be 
appropriate  for  14-  and  IS-ycar-olds 
whose  employers  maintain  such 
programs.  Cornmenters  arc  also 
requested  to  provide  information 
regarding  the  implications  for  employer 
recordkeeping  that  might  be  necessary 
for  the  Department  to  monitor 
compliance  with  the  standards  for  any 
such  programs,  and  recommendations 
for  how  these  recordke<::ping 
requirements  should  be  addressed. 

2.  The  current  regulations  contain  an 
end-of-day  restriction  of  7  p.m.  on  days 
when  school  is  in  session.  A  less 
restrictive  time  of  9  p.m.  is  permitted 
during  the  summer  vacation  period 
defined  in  the  repuKitions  as  June  1 
through  the  I^bor  Day  holiday.  When 
school  is  in  session,  the  regulations 
make  no  distinction  between  a  day 
preceding  a  school  day  and  one 
pre<:eding  a  non-school  day,  i.e., 

t\  pically  Fridays,  Saturdays,  and  days 
before  a  school  holiday.  Should  there  be 
different  restrictions  on  times  of  work 
on  days  preceding  a  non-school  day 
and.  if  so.  why?  Would  any  such 
changes  interfere  with  the  schooling, 
health,  or  well-being  of  young  workers? 
If  an  end-of-day  restriction  different 
from  7  p.m.  is  appropriate  en  days 
preceding  a  non-school  day.  what 
should  the  time  restriction  be  on  such 
days,  and  why?  Should  the  Department 
consider  a  later  end-of-day  time  for 
work  during  the  summer  months  when 
school  is  not  in  session?  If  so,  what 
should  that  time  be  and  why? 

3.  The  regulations  currently  limit  the 
daily  hours  that  may  be  worked  by  14- 
and  15-yeaT-o!ds  to  3  hours  on  days 
when  school  is  in  session;  8  hours  when 
school  is  not  in  session.  Should  a 
distinction  be  made  in  the  number  of 
hours  that  may  be  worked  en  a  day 
preceding  a  non-school  day  (typically 
Friday.  Saturday,  and  the  day  before  a 
school  holiday)  and,  if  so.  how  many 
hours  should  be  permitted  and  why? 

4.  Weekly  hours  for  14-  and  15-ye.u-- 
olus  are  hmited  by  the  regulations  to  18 
hfvars  when  school  is  in  session.  While 
some  States  permit  more  hours,  only 


two  limit  permissible  weekly  hours  to 
less  than  the  18-hour  standard,  one  to 
16  and  another  to  15.  On  the  other  hand, 
the  child  labor  reform  bill  pending  in 
the  U.S.  House  of  Representatives  (H.R. 
1106)  and  the  Model  state  law  drafted 
by  the  Child  Labor  CoaUtion  would 
limit  the  number  of  hours  that  may  be 
worked  each  week  to  15.  Should  the 
existing  Federal  stand.ard  be  changed 
and.  if  so.  how  many  hours  should  be 
permitted  and  why?  Should  a 
distinction  be  made  for  those  weeks 
when  school  is  in  session  less  than  five 
days? 

5.  Traditionally,  schools  were  not  "in 
session""  during  the  summer  months  and 
the  regulations  reflected  this  common 
schedule  by  providing  less-restrictive 
hours  and  time  limitations  during  the 
summer  vacation  period  between  June  1 
and  the  Labor  Day  holiday.  School 
systems,  however,  have  begun 
converting  to  non-traditional  attendance 
schedules  and  remain  open  year-round. 
For  example,  some  public  and  private 
schcxils  have  implemented  academic 
quarter-year,  trimester,  or  other 
alternative  attendance  schedules  under 
which  the  schools  schedule  classes 
year-round,  but  not  all  students  are 
attending  school  at  any  point  in  time. 
For  these  schools,  the  traditional 
concept  of  the  '■summer  vacation  break" 
between  June  1  and  I^bor  Day  has 
become  irrelevant.  Additionally,  home 
education  programs  are  now  more 
common,  not  only  in  school 
jurisdictions  where  the  public  schools 
operate  on  uniform  attendance 
calendars  applicable  to  all  students,  but 
also  in  school  jurisdictions  where  the 
public  schools  operate  year-round  or  on 
a  platoon  system.  Should  the 
regulations  be  changed  to  accommodate 
different  structures  for  when  school  is 
"in  session"  and  what  are  the  particular 
changes  that  should  be  made  to  reflect 
the  characteristics  of  alternative  school 
schedules?  If  the  concept  is  based  on  the 
schedule  for  school  attendance  of 
individual  student-euiployucs  (rather 
than  the  entire  school  system.),  how  do 
employers  and  student-employees 
determine  when  different  hours 
restrictions  are  applicable  and  what 
records  would  have  to  be  maintained  to 
ensure  compliance? 

The  Department  is  also  reviewing  the 
occupational  provisions  contained  in 
Reg.  3  to  determine  what  changes, 
modifications,  or  clarifications,  if  any. 
are  appropriate  for  14-  and  15-year-old 
enjployees.  The  Dt^partment  is 
interested  in  obtaining  public  comment 
on  all  aspects  of  these  provisions, 
including  the  following  matters: 

1.  Section  570.34(b)(5),  promulgated 
prior  to  the  advent  of  the  fast  food 


industr}'.  prohibits  cooking  by  14-  and 
15-year-olds  employed  by  retail  and 
food  establishment  cooking  at  soda 
fountains,  lunch  counters,  snack  bars,  or 
cafeteria  serving  counters.  This 
prohibition  has  been  interpreted  by  the 
Department  to  allow  cooking  only  when 
the  activity  is  in  "plain  view"  of 
customers.  Thus,  the  cooking 
prohibition  applies  to  full  service 
restaurants  and  certain  fast  food 
restaurants  where  the  cooking 
configuration  does  not  permit  customers 
to  plainly  view  the  cooking  activity. 
Should  cooking  be  permitted  in  retail 
and  food  establishments,  and.  if  so, 
what  restrictions,  if  any,  would  be 
appropriate  to  ensure  the  safety  and 
health  of  young  workers?  Should  all 
cooking  be  prohibited,  and,  if  so,  why? 

2.  Section  570.33(b)  prohibits  the 
employment  of  14-  and  15-ycar-olds  in 
any  occupation  which  involves  "*   *  * 
any  power-driven  machinery  other  than 
office  machines."  The  operation  of 
certain  power-driven  devices, 
equipment,  and  tools  in  retail,  food 
service,  and  gasoline  service 
establishments  is  expressly  permitted  by 
§  570.34.  In  such  industries,  14-  and  15- 
year-olds  may.  for  example,  operate 
vacuum  cleaners,  floor  waxers. 
dishwashers,  toasters,  dumbwaiters, 
popcorn  poppers,  milk  shake  blenders, 
and  coffee  grinders.  Fourteen-  and  15- 
year-olds  are  also  permitted  to  operate 
office  machines  in  connection  with 
office  and  clerical  work  and  cash 
registers  in  connection  with  retail  sales 
work.  Should  any  of  the  machines,  etc., 
expressly  permitted  in  Reg.  3  be 
reconsidered  because  their  use 
adversely  affects  the  health  and  well- 
being  of  such  workers?  If  so,  why?  Are 
there  power-driven  machines,  etc.,  in 
the  contemporary  workplace  not  now 
expressly  permitted  by  Reg.  3  which  14- 
and  15-year-olds  should  be  allowed  to 
operate?  If  so,  identify  the  machines  and 
explain  why  their  use  should  be 
permitted.  Also,  questions  periodically 
arise  about  the  meaning  of  "power- 
driven"  and  whether  tlie  t.?rm  includes 
tools,  equipment,  etc.,  that  are  activated 
by  battery  power,  i.e.,  many  tools  and 
de\  ices  are  now  power-activated  by 
rechargeable  battery  units.  Should  the 
term  "power-driven"  include 
equipment,  tools,  etc.  powered  by  such 
sources,  and  why  or  why  not? 

3.  In  addition,  consideration  is  being 
given  to  two  clarifying  m.odifications 
which  would  incorporate  existing 
Departmental  enforcement  policy  into 
the  regulations.  Section  570.34(b)(7) 
prohibits  14-  and  15-year-olds  from 
working  in  freezers  and  meat  coolers. 
Such  workers  are  prohibited  from 
working  as  dairy  stock  clerks,  meat 
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cjerks,  deli  clerks,  produce  clerks,  or 
frozen-food  stock  clerks  where  their 
(i^ties  would  require  them  to  enter  and 
remain  in  coolers  or  freezers  for 
pirolonged  periods.  Inventory  and 
cleanup  work  involving  prolonged  stays 
it  freezers  and  coolers  also  is 
pjrohibited.  On  the  other  hand,  food 
pbnparers  in  fast  food  restaurants  or 
cpshiers  in  grocery  stores  whose  duties 
require  entry  to  such  refrigeration 
etjuipment  only  momentarily  to  retrieve 
items  are  not  considered  as  working  in 
coolers  and  freezers  for  enforcement 
piurposes.  Because  this  traditional 
interpretation  of  the  "cooler  and 
fi^ezer"  prohibition  is  not  specifically 
cpntained  in  the  regulations,  a 
regulatory  clarification  may  be 
appropriate. 

Similarly,  a  regulatory  clarification  to 
reflect  longstanding  policy  concerning 
sblicitations  for  newspaper 
subscriptions  may  be  appropriate. 
Section  13(d)  of  the  FLSA  exempts  from 
t|ie  minimum  wage,  overtime,  and  child 
labor  provisions  (§§6,  7,  and  12)  "*   *   • 
any  employee  engaged  in  the  delivery  of 
newspapers  to  the  consumer." 
Accordingly,  such  work  is  outside  the 
scope  of  the  child  labor  regulations. 
However,  the  Department  has  held,  on 
the  basis  of  a  legal  opinion  from  the 
Solicitor,  that  the  "newspaper" 
exemption  does  not  apply  when  the 
njilnor  is  performing  nonexempt  work 
siiich  as  participation  in  a  sales  blitz 
vfhere  newspaper  subscriptions  are 
solicited  outside  the  assigned  paper 
rpute  for  delivery  by  other  delivery 
plarsons.  Should  this  enforcement 
position  be  incorporated  in  the 
provisions  of  Child  Labor  Reg.  3? 

The  Department  recognizes  the 
delicate  balance  between  the  value  of 
jobs  that  provide  positive,  formative 
ekperiences,  and  the  negative  effects 
ttat  excessive  hours  of  employment  of 
youth  can  have  on  their  academic 
performance,  and  their  health  and  well- 
buing.  Public  comments,  which  should 
include  supporting  data  whenever 
ai'iailable,  are  specifically  invited  on 
>  jch  relevant  factors  as: 

|l)  The  need  for  safe  and  healthy 
employment  opportunities  for  14-  and  15- 
ypar-olds; 

(2)  The  biological  developmental  factors, 
such  as  muscle  coordination  and  attention 
span,  present  in  14-  and  15-year-olds  which 
should  be  considered  with  regard  to  their 
conditions  of  employment; 

(3)  The  educational  needs  of  14-  and  15- 
year-olds  and  the  effect  on  their  academic 
success  of  longer  and/or  later  hours  of  work; 

(4)  The  correlation  between  longer  and/or 
Iqter  hours  of  work  and  the  safety  and  health 
of  14-  and  15-year-olds; 

[  (5)  The  correlation  between  employment 
opportunities  for  14-  and  15-year-olds  and 


their  personal  and  educational  development: 
and 

(6)  The  potential  effects  of  specific  changes 
in  the  regulations  on  the  employment 
opportunities  of  14-  and  15-year-old<;. 

II.  Nonagricultural  Hazardous 
Occupations  Orders  for  the 
EmpIo}Tnent  of  Youth  Under  18  Years 
of  Age 

The  first  seven  HOs  were  developed 
under  the  direction  of  the  Children's 
Bureau  between  1939  and  1946.  In  1946, 
authority  for  the  program  was 
transferred  from  the  Children's  Bureau 
to  the  Department  of  Labor  under 
Reorganization  Plan  No.  2.  HOs  8 
through  17  were  issued  by  the  Bureau 
of  Labor  Standards  between  1950  and 
1963.  In  the  intervening  years,  the 
Department  has  made  some  clarifj'ing 
modifications  to  these  HOs  that  largely 
incorporate  Departmental 
interpretations  and  enforcement  policy, 
and  hazardous  occupations  in 
agricultural  were  promulgated  in  1970. 

As  a  result  of  various 
recommendations  made  by  the 
Department's  Child  Labor  Advisory 
Committee  (CLAC).  a  notice  of  proposed 
rulemaking  was  pubhshed  to  clarify  or 
modify  HO  2.  HO  10,  and  HO  12  on 
October  23,  1990  (55  FR  42812).  The 
final  rule,  published  on  November  20, 
1991  (56  FR  58626),  clarified  the 
existing  HOs  to: 

(1)  Eliminate  exemption  procedures 
contained  in  HO  2  which  allowed 
minors  under  18  years  of  age  to  work  as 
school  bus  drivers; 

(2)  Specify  that  restaurants,  fast  food 
establishments,  and  other  retail 
establishments  are  subject  to  HO  10 
prohibiting  miners  under  the  age  of  18 
from  using  power-driven  meat 
processing  equipment; 

(3)  Specifically  provide  that  meat 
slicers  are  meat  processing  equipment 
within  the  meaning  of  the  HO  10 
prohibitions;  and 

(4)  Amend  HO  12  to  expressly 
prohibit  minors  under  the  age  of  18 
from  using  power-driven  paper  baling 
m.achinery  in  the  processing  of  waste 
paper. 

"The  CLAC  made  a  number  of 
additional  recommendations  which 
were  not  included  in  the  HO  2,  10,  and 
12  rulemaking.  For  example,  the  CLAC 
recommended  that  HO  10  be  amended 
to  also  include  bacon  slicing  machines 
in  the  list  of  prohibited  machines,  and 
to  prohibit  the  use  of  such  machines 
without  regard  to  the  purpose  of  their 
use,  i.e.,  power-driven  meat  processing 
machines  used  primarily  for  processing 
products  other  than  meat.  The  CLAC 
also  was  of  the  view  that  food 
processing  in  industries  other  than  meat 


processing,  such  as  poultry,  fish,  and 
seafood  processing,  should  be  studied 
by  the  Department  to  determine  th" 
need  for  protecting  young  workers  from 
hazardous  activity.  VVith  respect  to  HO 
2,  the  CLAC  made  several 
recommendations,  including  deunmg 
and  delimiting  the  terms  "occasional 
and  incidental"  driving  and  "outside 
helper,"  specifically  prohibiting  the 
operation  of  trucks  on  private  property, 
and  specifically  e.xcluding  motorcycles, 
mopeds,  or  similar  vehicles  from  the 
"occasional  and  incidental"  exception. 
With  respect  to  HO  1 1,  the  CLAC' 
recommended  a  complete  ban  on  the 
operation  of  all  power-driven  bakery 
machinery,  and  also  recommended 
further  study  of  power-driven  paper 
products  machines  addressed  in  HO  12. 

Of  particular  concern  to  the  CLAC 
was  the  lack  of  sufficient  and  relevant 
data  to  support  comprehensive  review 
of  existing  HOs  or  findings  that  certain 
contemporary  occupations,  processes, 
machinery  and  worksites  are 
particularly  hazardous  for  employment 
of  youths  under  age  18,  or  detrimental 
to  their  health  or  well-being.  The  lack  of 
comprehensive  statistics  on  mino-s 
injured  in  the  workplace  has  been  a 
longstanding  concern  of  the 
Department.  Historically,  some  limited 
information  was  generated,  largely  from 
secondary  sources  and  statistical 
records  from  the  few  States  that 
compiled  worker  compensation  data,  to 
support  the  case  for  each  of  the  existing 
HOs.  Fundamental  to  some  of  the 
existing  HOs  (e.g.,  HO  15,  shipb.'-eaking), 
however,  was  the  notion  that  work 
found  to  be  particularly  hazardous  or 
detrimental  to  the  health  and  well-being 
of  adult  workers  would  be  injurious  to 
minor  workers. 

To  address  this  concern,  the 
Department  is  continuing  its  efforts  to 
develop  reliable  youth  injury  statistics 
through  enhancements  of  information 
reported  by  the  Bureau  of  Labor 
Statistics  (BLS).  BLS  is  redesigning  its 
Occupational  Safety  and  Health 
Statistical  reporting  system  to  colled 
more  comprehensive  work-related 
injury  and  illness  data  on  all  workers, 
including  young  workers.  This  new 
system,  the  Survey  of  Occupational 
Injuries  and  Illnesses,  will  collect 
information  from  about  280,000 
establishments  from  a  sampling  frame  of 
approximately  six  million 
establishments.  The  new  sxirvey  will 
include  data  by  occupation,  age,  gender, 
race,  and  length  of  service  with  details 
on,  among  other  things,  the  nature  of  the 
injury/illness,  the  part  of  body  affected, 
the  primary  and  secondary  sources  of 
the  injury/illness,  and  the  event  or 
exposure  leading  to  the  injury/illness. 
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BLS  has  developed  another  major  safety 
and  health  data  reporting  system  with 
its  Census  of  Fatal  Occupational  Injuries 
program.  This  data  base  includes 
information  on  fatally  injured  vvor.kers 
(industry,  occupation,  age.  sex,  and 
race)  and  the  fatal  events  (.nature  of  the 
injury  and  how  it  happened). 

The  Department  believes  that  such 
injury  data  is  essential  to  support 
ongomg  comprehensive  and  systematic 
reviews  of  occupations,  processes, 
machinery,  and  worksites  which  are 
particularly  hazardous  for  workers 
under  18  years  of  age.  or  detrimental  to 
their  health  or  well-being.  While  such 
data  will  enhance  the  Department's 
ability  to  pinpoint  patterns  of  injuries 
and  illness  by  various  characteristics, 
i.e.,  problems  areas,  specific  information 
about  workplaces,  pro<;esses,  and 
machines  causing  injuries  or  illness 
must  still  be  identified,  e.g.,  data  can 
indicate  that  a  "machine"  w-ns  the  object 
which  produced  injuries  in  a  particular 
industry,  but  specific  information  on  the 
type  of  machine  and/or  its  peculiar 
characteristics  may  continue  to  be  a  key 
part  of  HO  determinations. 

The  Department's  review  of  State 
child  labor  laws  supports  the  view  of 
the  CLAC  that  the  existing  HOs  need  to 
be  revisited  and  that  contemporary 
circ:umstances  may  warrant  new  or 
different  protections  for  minors  under 
the  age  of  18.  The  standards  in  those 
States  that  regulate  emplojTnent  under 
age  18  prohibit  employment  on  certain 
types  of  machines,  in  work  involving 
hazardous  substances,  in  ha2^ardous 
locations,  in  dangerous  occupations, 
and  in  specific  industries.  While 
specific  prohibitions  vary  widely  among 
these  States,  a  significant  number  of 
States  have  promulgated  work 
prohibitions  in  areas  of  panicular 
interest  to  the  Department:  At  least  nine 
States  (Connecticut,  Florida,  Iowa, 
Louisiana.  Marj'land,  Minnesota,  New  . 
Jersey,  New  York,  and  Washington) 
prohibit  exposure  to  carcinogenic, 
corrosive  or  toxic  substances;  a  nu.mber 
of  States  (Arkansas,  Connecticut. 
Delaware,  Florida,  Maryland,  and 
Pennsylvania)  prohibit  work  on  electric 
apparatus  or  wiring;  four  States  (Illinois, 
North  Dakota,  Washington  and 
\Visf:onsin)  now  prohibit  exposure  to 
body  fluids  and  infectious  agents;  and 
several  States  (Colorado,  Connecticut, 
Florida,  Minnesota,  and  Washington) 
place  restrictions  on  work  above 
specified  heights. 

Further,  the  Department  is  aware  of 
Congressional  interest  in  the  updating  of 
w  orkplace  protections  for  minors  under 
the  age  of  18.  The  bills  referred  to  above, 
H  R.  1106  and  S.  86.  would  direct  the 
Secretary  of  Labor  to  find  and  declare 


HOs  prohibiting  the  employment  of 
minors  in  poultry  processing,  fish  and 
seafood  processing,  and  in  the  handling 
of  pesticides.  In  addition,  H.R.  1106 
would,  among  other  things,  eliminate 
any  exemption  from  the  motor  vehicle 
operation  prohibition  in  HO  2  except  for 
driving  by  a  17-year-old  that  is 
"secondary  and  incidental"  to  the 
minor's  main  occupation;  and  expressly 
apply  HO  10  to  restaurants  and  fast  food 
establishments. 

While  the  Department  is  interested  in 
obtaining  public  com.ment  on  any 
modific<itions,  deletions,  clarifications, 
or  other  changos  that  may  be 
appropriate  in  existing  HOs.  and  any 
areos  of  work  that  should  be  addressed 
by  new  HOs.  public  com'ment  is 
specifically  invited  on  the 
appropriateness  and  feasibility  of  the 
following: 

1 .  Food  Processing 

HO  10  currently  prohibits  the 
emplo\Tnent  of  youth  under  18  in 
certain  occupations  involving 
slaughtering,  meat-packing  or 
processing,  or  rendering.  "There  are  no 
comparable  restrictions  involving 
poultry  processing  and  fish  and  seafood 
processing.  Should  the  Department 
adopt  restrictions  in  the.se  industries, 
and,  if  so,  are  there  particular  machines 
or  operations  which  should  be 
restricted?  To  what  extent  are  minors 
under  18  employed  in  such  industries, 
and  what  is  the  nature  of  the  work 
performed?  Should  such  restrictions 
encompass  all  food  processing?  Do 
studies,  injury  and  illness  data,  etc., 
exist  which  support  prohibiting  the 
employment  of  minors  under  the  age  of 
18  in  all  food  processing  activity? 

2.  Hazardous  Wastes  and  Toxic 
Substances 

Existing  rtigulations  do  not  address 
exposures  to  hazardous  wastes  and  toxic 
substances  in  nonagricultural 
emplo>Tnent.  In  agriculture,  the 
handling  of  or  applying  toxic 
agricultural  chemicals  by  youth  under 
the  age  of  16  is  prohibited  (see 
§  570.71(a)(9)).  The  model  State  child 
labor  law  drafted  by  the  Child  Labor 
Coalition,  discussed  above,  would  ban 
all  occupations  involving  the  loading, 
mixing,  applying,  handling,  or  working 
around  or  near  any  fertilizer,  herbicides, 
fungicides,  pesticides,  insecticides,  and/ 
or  any  other  chemical.  In  addition,  this 
model  legislation  would  prohibit  the 
loading,  handling,  mixing,  or  applying 
of  chemicals,  including  cleaning  agents 
or  disinfectants,  which  could  result  in 
allergic  reactions,  poisonings,  or 
internal  or  external  injuries.  The  use  or 
handling  of  heavy  metals,  including 


mercury  and  lead,  would  also  lie 
prohibited  by  the  proposed  model 
legislation. 

A  number  of  States  have  adopted 
standards  along  the  same  lines.  Several 
States,  for  example,  prohibit  expc-^ure  to 
carcinogenic,  corrosive,  or  toxic 
substances.  Working  with  lead,  working 
in  the  manufacturing  of  paint,  acids  or 
poisons,  and  exposure  to  asbestos  and 
related  substances  are  other  areas 
banned  by  particular  States. 

Is  there  a  commonly  understood 
definition  of  toxic  or  hazardous 
sub.stances,  and  what  standards  or 
criteria  would  be  appropriate  for  use  in 
Federal  standards  for  workers  under  18 
years  old?  Should  different  standards 
apply  to  14-  and  15-year-olds?  Are  there 
data  to  support  such  standards  or 
criteria?  Should  specific  substances  or 
materials  be  identified  in  an  HO,  or 
would  a  more  generic  framework  be 
appropriate?  Is  an  occupational  and/or 
industry  framework  a  reasonable 
alternative,  and,  if  so,  which 
occupations  and/or  industries  create  the 
greatest  concerns  that  such  exposure  is 
detrimental  to  the  health  and  well-being 
of  youth  underage  18?  What  are  the 
compliance  difficulties  associated  with 
limiting  employment  in  this  area,  and 
how  can  they  be  minimized? 

3.  Electric  Apparatus  and  Wiring 

Available  injury  and  illness  data 
indicate  a  high  incidence  of  fatal 
injuries  in  the  construction  indu.stry 
resulting  from  electric  shock.  A 
significant  number  of  these  deaths  were 
suffered  by  workers  between  the  ages  of 
16  and  19.  Construction  industry 
accidents  involving  electric  shock  are 
attributed  to  working  directly  with 
electricity,  using  hand  held  power 
driven  tools,  from  electric  cords,  and 
from  ladders,  scaffolds  and  other 
equipment  coming  in  contact  with 
overhead  wires.  While  the  current  child 
labor  regulations  do  not  deal  with 
electricity,  at  least  six  States  prohibit 
young  workers  from  working  with 
electric  apparatus  and  wiring. 

Should  consideration  be  given  to 
establishing  a  prohibition  of  such 
activity  in  the  construction  industry? 
Why?  Should  a  broad-based  generic 
prohibition  be  considered  as  opposed  to 
occupational-specific  prohibitions,  and, 
if  so,  how  should  the  prohibition  be 
formulated?  Should  an  exemption  be 
permitted  for  employment  of  16-  and 
17-year-old  apprentices  and  student 
learners  as  in  the  case  of  certain  other 
HOs  (HOs  5.  8. 10. 12, 14, 16.  and  17)? 

4.  Ih'inhts 

Under  HO  16,  all  occupations  in 
roofing  operations  are  prohibited.  The 
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HQ's  prohibition  does  not  include  gutter 
id  downspout  work;  the  construction 
ihe  sheathing  or  base  of  roofs;  or  the 
^taliation  of  television  antennas,  air 
tiditioners.  exhaust  and  ventilating 
iiipment,  or  similar  appliances 
tjtDched  to  roofs. 

everal  States  currently  restrict  work 
ve  certain  heights  by  young  workers, 
se  standards  either  involve  work 
pl^t-fonned  at  heights  above  10  fee?  or  at 
,jghts  6  feet  above  ground,  and  include 
vated  surfaces  such  as  scaffolds  and 
ders. 

Vhile  work  in  roofing  occupations  is 
cifically  prohibited  by  HO  16,  work 
other  occupations  requiring  work  on 
■bof  are  not.  Should  all  o<;cupafions 
yolving  work  on  roofs  be  prohibited? 
^o,  why?  As  above,  should 

sideration  be  given  to  the  possible 
Velopment  of  a  generic  re.striction 
th  cross-industry  application  or  to 
irticuiar  occupations  and/or 
tlusfries,  e.g.,  the  constaiction 
dustry?  Also,  should  an  exemption  be 

tted  for  employment  of  16-  and 
■fyenr-old  apprentices  and  student 
ehrners? 

Body  Fluids  find  Infectious  Agents 

The  States  of  Wisconsin  and 
Washington  have  prohibited  all  minors 
frofn  working  in  occupations  involving 
e>  g>osure  to  body  fluids  including  blood 
oi  Infectious  agents,  and  in  1993  the 
Stajtes  of  North  Dakota  and  Illinois 
banned  such  employment  for  minors 
under  the  age  of  Ifi.'Other  States 
adcomplish  a  similar  objective  using  an 
industrj/occupation  approach.  In 
Vjiiginia,  for  e.xample,  minors  under  the 
age  of  16  cannot  work  as  laboratory 
helpers,  therapists,  orderlies,  or  nurses' 
ai  ijes  in  any  hospital,  nursing  home, 
cl  nic.  or  other  establishment  providing 
cere  for  resident  patients.  Minors  under 
the  age  of  18  are  prohibited  by  the  State 
of  Washington  from  employment  in  the 
odcupation  of  nurses"  aid,  except  as  a 
student  or  after  training,  and  by  the 
State  of  Wisconsin  from  emplovment  in- 
hospitals  and  nursing  homes.  The 
model  State  law  drafted  by  the  Child 
Labor  Coalition,  referred  to  above, 
would  ban  all  occupations  involving  the 
handling  or  storage  of  blood,  blood 
products,  body  fluids  and  body  tissues, 
anjc  medical  or  other  dangerous  wastes. 


What  evidence  exists  to  support  a 
fniding  that  such  exposures  are 
particularly  hazardous,  or  detrimental  to 
the  health  or  well-being  of  young 
workers,  or  that  they  are  at  risk  in  the 
absence  of  work  prohibitions?  Are  other 
governmental  safeguards,  i.e.,  standards 
established  by  the  Otxupational  Safety 
and  Health  Administration  (OSHA), 
sufficient  to  prote<;t  minors?  As  above, 
would  an  occupation/industry-specific 
approach,  in  contrast  to  a  generic 
formulation,  be  more  feasible,  and,  if  so, 
why? 

6".  Student-Learner  Exceptions 

Another  area  of  the  regulations  under 
review  concerns  the  student- learner 
provisions  in  §  570.50(c).  Certain  of  the 
HOs  (HO  5,  7,  10.  12.  14. 16,  and  17) 
contain  an  exemption  for  the 
employment  of  student-learners 
between  the  ages  of  16  and  18.  For  the 
exemption  to  apply.  §§  570.50(c)(2)(i) 
and  (ii)  require  a  written  agreement 
which  provides  that  the  work  of  the 
student-learner  in  a  vocational  training 
program  involving  these  otherwise 
prohibited  occupations  and  activities 
mu.st  be  "incidental"  to  the  training  and 
that  the  work  is  "intermittent  and  for 
short  periods  of  time."  The  Department 
is  seeking  comment  on  whether  there  is 
a  need  for  changes  to  these  two 
requirements  for  student- learners 
participating  in  programs  under 
statewide  School-to-Work  Opportunities 
systems  advocated  by  the  School-to- 
Work  initiative  jointly  sponsored  by  the 
Departments  of  Education  and  Labor 
(see  59  FR  5266  (February  3,  1994)  and 
59  FR  11154  (March  9,  1994)).  Programs 
developed  under  this  initiative  are 
intended  to  give  youth  access  to 
education  and  training  opportunities 
that  will  prepare  them  for  high-skill, 
high-wage  careers.  The  Depa.-tnient 
solicits  public  comment  on  whether  any 
changes  are  needed  to  these  two 
requirements  in  order  to  facilitate  this 
objective.  The  changes  being  considered 
would  be  limited  to  student-learners 
under  School-to-Work  Opportunities 
programs  and  would  affect  only  those 
HOs  whit.h  have  traditionally  included 
a  student-learner  exception.  School-to- 
Work  Opportunities  programs  would 
rt;main  subject  to  the  requirements  that 


the  activity  be  perfonned  under  the 
direct  and  close  supervision  of  a 
qualified  and  experienced  person,  that 
safety  instructions  be  given  by  the 
school  and  correlated  by  the  employer 
with  on-the-job  training,  and  that  a 
schedule  of  organized  and  progre.ssive 
skill  development  activities  be 
prepared.  Also,  work  done  in  prohibited 
occupations  would  be  an  essential  and 
integral  part  of  the  student-leamer's 
training  program.  If  there  are  no  changes 
made  to  the  student-learner  exception, 
would  this  significantly  foreclose 
school-to- work  training  opportunities?  If 
this  were  the  case,  what  other 
alternatives  should  the  Department 
consider  to  facilitate  the  effectiveness  of 
employment  in  the  School-lo-Work 
Opportunities  program? 

in.  General 

In  .soliciting  comments  on  the  above 
or  any  other  aspects  of  the  c  hild  labor 
regulations  considered  appropriate  hy 
commenters,  such  as  the  HO  10 
exemption  for  bacon-slicing  mat.hines. 
the  Department  is  specifically  interesti'd 
in  data,  reports,  cost-benefit  analvses. 
studies  and  other  documentation  which 
support  the  positions  taken  or  otherwise 
relate  to  the  Department's  objective  to 
develop  updated,  realistic  health  and 
.safety  standards  for  today's  young 
workers.  Any  impact  on  s<:hool-to-work 
transition  programs  should  also  be 
discussed. 

This  document  was  prepared  under 
the  diret,tion  and  control  of  Maria 
Echaveste.  Administrator,  Wage  and 
Hour  Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor. 

List  of  Subjects  in  29  CFR  Part  570 

Child  labor.  Child  labor  o<xupations. 
Employment,  Government. 
Intergovernmental  relations. 
Investigations.  Labor.  Law  enforcement. 
Minimum  age. 

Sij^nt'd  at  Washington,  DC.  on  this  4lh  day 
i)f  May.  1994. 

Maria  Echaveste. 

Adnunistmtnr.  It'ii/je  ami  Hour  Division. 
[FR  D(>c  94-9947  Piled  5-12-94;  845  ami 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

RIN  3084-AA26 

Rules  Concerning  Disclosures  of 
Information  About  Energy 
Consumption  and  Water  Use  for 
Certain  Home  Appliances  and  Other 
Products  Required  Under  the  Energy 
Policy  and  Conservation  Act 

agency:  Federal  Trade  Commission. 
action:  Final  rule. 

SUMMARY:  The  Federal  Trade 
Commission  ("Commission")  issues 
final  rules  that  add  general  service 
fluorescent  lamps,  medium  base 
(integrally  ballasted)  compact 
fluorescent  lamps,  and  general  service 
incandescent  lamps  (both  reflector  and 
nonreflector)  to  the  list  of  products 
subject  to  provisions  of  the  above 
referenced  rule,  commonly  referred  to  as 
the  Appliance  Labeling  Rule  ("Rule"). 
Lamps  often  are  referred  to  as  "light 
bulbs"  or  "electric  lights."  This  action 
is  taken  pursuant  to  the  Energy  Policy 
Act  of  1992  ("EPA  92"),  which  directed 
the  Commission  to  prescribe,  by  April 
25, 1994,  rules  requiring  such  lamp 
products  to  be  labeled  with  disclosures 
that  will  enable  purchasers  to  select  the 
most  energy  efficient  lamps  that  meet 
their  requirements.  At  the  same  time, 
the  Commission  temporarily  stays 
§  305.8(a)(3)  of  the  Rule,  which  requires 
manufacturers  to  file  annual  reports, 
until  the  U.S.  Department  of  Energy 
adopts  test  procedures  for  lamps  under 
EPA  92.  The  Commission  also  exempts 
from  the  requirements  of  §§305. 11(e) 
and  305.14(d)  of  the  Rule,  which  require 
disclosures  on  labels  and  in  catalogs, 
those  lamp  products  that  will  be 
eliminated  from  the  market  as  of 
October  31, 1995,  by  minimum 
efficiency  standards  specified  in  EPA 
92. 

EFFECTIVE  DATE:  May  15,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Kent 
C.  Howerton,  James  G.  Mills,  or 
Terrence  J.  Boyle,  Attorneys,  Federal 
Trade  Commission,  Bureau  of  Consimier 
Protection.  Division  of  Enforcement, 
Room  S— 4631,  601  Pennsylvania  Ave., 
NW.,  Washington,  DC  20580,  telephone 
numbers  202-326-3013.  202-326-3035. 
and  202-326-3016,  respectively. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

EPA  92 1  amends  in  several  respects 
the  Energy  Policy  and  Conservation  Act 


of  1975  ("EPCA").  which  requires  the 
Commission  to  prescribe  labeling  rules 
for  certain  major  household  appliances 
and  other  products.  2  The  EPA  92 
amendments  to  EPCA  direct  the 
Commission,  within  18  months  of  the 
statute's  enactment,  to  prescribe  rules 
requiring  that  certain  types  of  lamp 
products  be  labeled  with  "such 
information  as  the  Commission  deems 
necessary  to  enable  consumers  to  select 
the  most  energy  efficient  lamps  which 
meet  their  requirements."  3  Pursuant  to 
this  statutory  directive,  the  Commission 
published  a  Notice  of  Proposed 
Rulemaking  ("NPR")  on  November  15, 
1993,  soliciting  written  public 
comments  on  proposed  amendments  to 
the  Appliance  Labeling  Rule  ("Rule"), 
16  CFR  part  305  (1993),  to  include  these 
categories  of  lamp  products.*  The 
Commission  also  conducted  a  Public 
Workshop-Conference  ("Workshop")  on 
January  19,  1994,  to  discuss  the 
proposed  amendments,  and  accepted 
supplemental  written  comments  from 
the  Workshop  participants  following  the 
completion  of  the  Workshop. 
After  evaluating  the  written 
comments,  the  transcript  of  the 
Workshop,  and  the  supplemental 
comments,  the  Commission  is  amending 
the  rule  to  impose  labeling  and  other 
disclosure  requirements  for  the  lamp 
products  referenced  in  EPA  92.  The 
amendments  are  discussed  in  detail  in 
part  rv,  below.  The  amendments  appear 
in  "Text  of  Amendments,"  below.  The 
Commission  also  has  determined  that 
the  final  rules  announced  today  overlap 
certain  provisions  of  the  Commission's 
pre-existing  Light  Bulb  Rule  pertaining 
to  the  required  disclosure  format  for 
wattage,  light  output,  and  laboratory  life 
ratings  and  to  the  voltage  level  at  which 
those  ratings  are  to  be  tested. s  Following 
this  proceeding,  the  Commission  will 
consider  whether  any  additional  action 


'  Public  Law  102-486.  106  Stat.  2776.  2817-2832 
(Oct.  24. 1992)  (codified  in  42  U.S.C.  6201.  6291- 
6309). 


2  42  U.S.C.  6291  ef  seq.  EPCA  also  has  Ijeen 
amended  by  the  National  Energy  Conservation 
Policy  Act  of  1978  ('NECPA"),  Public  Law  95-619, 
92  Stat.  3258  (1978):  the  National  Appliance  Energy 
Conservation  Act  of  1987  ("NAECA  87").  Public 
Law  100-12.  101  Stat.  103  (1987);  and  the  National 
Appliance  Energy  Conservation  Amendments  of 
1988  ("NAECA  88").  Public  Uw  100-357.  102  Stat. 
671  (1988). 

5  42  U.S.CA.  6294(a)(2)(C)(i)  (West  Supp.  1993). 
Pursuant  to  other  EPA  92  amendments  to  EPCA,  the 
Commission  also  amended  the  Rule  to  require  the 
disclosure  of  water  usage  rates  for  certain  plumbing 
products.  58  FR  54955  (1993). 

«  58  FR  60147  (1993). 

'  Prior  to  EPA  92,  the  Commission  issued  a  rule, 
known  as  the  "Light  Bulb  Rule,"  governing  the 
most  common  types  of  incandescent  lamps.  Trade 
Regulation  Rule  for  the  Incandescent  Lamp  (Light 
Bulb)  Industry.  16  CFR  part  409  (1993);  see  35  FR 
11784  (1970).  The  labeling  rules  announced  in  this 
notice  duplicate  certain  disclosures  required  by  the 
Light  Bulb  Rule. 


is  necessary  concerning  the  Light  Bulb 
Rule. 

n.  Background 

A.  Cheniew  of  the  Appliance  Labeling 
Rule 

EPCA.  enacted  in  1975,  is  generally 
designed  to  promote  improved  energy 
efficiency  of  consumer  products.  42 
U.S.C.  6201  (1988).  As  amended  by  EPA 
92,  it  establishes  energy  consumption 
standards  or  water  use  standards  for 
certain  categories  of  major  home 
appliances  and  other  products,  42 
U.S.CA.  6295  (West  Supp.  1993),  and 
directs  the  U.S.  Department  of  Energy 
("DOE")  to  prescribe  test  procedures  to 
measure  the  energy  consumption  or 
water  use  of  those  products.  42  U.S.CA. 
6293  (West  Supp.  1993).  EPCA  also 
directs  the  Commission  to  prescribe,  or 
in  some  cases  to  consider  prescribing, 
rules  requiring  appliances  and  other 
products  to  be  labeled  with  disclosures 
of  estimated  annual  energy  cost,  another 
useful  measure  of  energy  usage  or 
efficiency,  or  of  water  use  rates.  42 
U.S.CA.  6294  (West  Supp.  1993). 

Following  enactment  of  EPCA  in 
1975,  the  Commission  adopted  the 
Appliance  Labeling  Rule.e  The  Rule 
requires  that  certain  major  home 
appliances,  including  furnaces, 
refrigerators  and  air  conditioners,  be 
labeled  with  EnergyGuides.7  In 
addition,  the  Rule  requires  fluorescent 
lamp  ballasts  to  be  labeled  or  marked 
with  the  symbol  "E"  enclosed  in  a 
circle,  to  denote  that  the  ballast  meets 
an  energy  efficiency  standard 
established  under  EPCA.s  The  Rule,  as 


•  44  FR  66466  (1979).  The  Commission  has 
amended  the  Rule  on  several  occasions  to  add 
labeling  requirements  for  additional  product 
categories.  52  FR  46888  (1987)  (adding  a  new 
product  category  of  central  air  conditioners  and 
heat  pumps  and  two  additional  subcategories  of 
furnaces,  pulse  combustion  furnaces  and 
condensing  furnaces);  54  FR  28031  (1989)  (adding 
a  new  product  category  of  fluorescent  lamp 
ballasts);  and  58  FR  54955  (1993)  (adding  new 
product  categories  of  showerheads,  faucets,  water 
closets  and  urinals). 

'  For  example,  labels  for  refrigerators,  refrigerator- 
freezers,  freezers,  clothes  washers,  dishwashers, 
and  water  heaters  must  disclose  the  estimated 
annual  operating  cost  (e^..  "$240.00").  16  CFR 
305.1  l(a)(5)(i)(E).  Labels  for  room  air  conditioners, 
central  air  conditioners,  heat  pumps,  and  fact  sheets 
for  furnaces,  by  contrast,  must  disclose  the  energy 
efficiency  rating  (e.g.,  "10.5"  for  a  central  air 
conditioner  or  "96.5"  for  a  furnace).  16  CFR 
305.1  l(a)(5)(i)(E).  305.1  l(a)(5)(iii)(C). 
305.1  l(b)(3)(v).  In  two  separate  proceedings,  the 
Commission  is  considering  proposals  to  amend  the 
current  disclosure  requirements  for  refrigerators, 
refrigerator-freezers,  freezers,  clothes  washers, 
dishwashers,  water  heaters  and  room  air 
conditioners.  53  FR  22106  (1988)  and  58  FR  12818 
(1993).  and  to  issue  labeling  rules  for  pool  heaters, 
instantaneous  water  heaters,  an  i  heat  pump  water 
heaters.  58  FR  7852  (1993). 

"  16  CFR  305.11(d).  A  fluorescent  lamp  ballast  is 
a  device  that  is  used  to  start  and  operate  fiuorescpnt 
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recently  amended,  also  requires 
showerheads,  faucets,  water  closets  and 
urinals  to  be  marked  permanently  and/ 
or  labeled  with  certain  disclosures  about 
their  water  use.s 

Except  for  fluorescent  lamp  ballasts, 
the  Rule  requires  catalogs  and  point-of- 
sale  promotional  materials  for  products 
covered  by  the  Rule  to  contain 
disclosures  of  required  energy 
consumption  and  efficiency  information 
or  water  use  information. ^o  Further,  the 
Rule  requires,  for  furnaces,  disclosure  of 
esnergy  usage  information  on  fact  sheets, 
16  CFR  305.11(b),  and,  for  central  air 
conditioners  and  heat  pumps,  similar 
disclosures  on  fact  sheets  or  in  industry 
directories,  16  CFR  3C5.11(c).  For 
fluorescent  lamp  ballasts,  the  Rule 
requires  catalogs  and  point-of-sale 
promotional  materials  to  contain  the 
same  symbol  that  is  required  on  labels. 
16  CFR  305.13(c),  305.14(c). 

EPCA  authorizes  the  Commission  to 
assess  monetary  civil  penalties  for 
violations  of  the  Rule.  42  U.S.C.  6303(a), 
(d)  (1988).  The  Rule  provides  that 
manufacturers  or  private  labelers  who 
knowingly  distribute  products  covered 
by  the  Rule  that  are  not  properly  labeled 
are  subject  to  a  penalty  of  not  more  than 
SlOO  for  each  unit.  16  CFR  305.4(a)(1). 
Manufacturers,  distributors,  or  retailers 
who  knowingly  remove  or  make 
illegible  a  required  label  similarly  are 
subject  to  a  penalty  of  not  more  than 
SlOO  for  each  unit.  16  CFR  305.4(a)(2). 
Manufacturers  or  private  labelers  who 
fail  to  include  required  disclosures  in 
their  catalog  advertising  are  subject  to  a 
penalty  of  not  more  than  SlOO  per  day. 
16  CFR  305.4(b)(5).  Manufacturers  or 
private  labelers  who  fail  to  keep  records 
or  provide  reports  or  product  samples  as 
specified  by  the  Rale  also  are  subject  to 
a  penalty  of  not  more  than  SlOO  per  day. 
15  CFR  305.4(b)(2).  EPCA  also  grants  to 
the  U.S.  District  Courts  authority  to 
issue  injunctions  against  such 
violations.  42  U.S.C.  6304  (1988). 

B.  Lamp  Labeling  Amendments  to 
Appliance  Labeling  Rule  Required  by 
EPA  92  Amendments  to  EPCA 

I  [The  EPA  92  amendments  to  EPCA 
require  that  the  Commission  issue 
labeling  rules  no  later  than  April  25, 
1994,  for  "general  service  fluorescent 
lamps,"  "medium  base  compact 
fluorescent  lamps."  and  "general  ser\'ice 
incandescent  lamps,"  as  those  terms  are 
defined  in  EPCA.  42  U.S.C.A. 


6294(a)(2)(C)(i)  (West  Supp.  1993). 
These  are  the  lamps  used  in  the  majority 
of  household  and  commercial  settings. 
See  Part  IV. A.  1.-3,  below.  The  lamp 
labeling  rules  must  require  conspicuous 
disclos'ore  on  the  packaging  of  the  lamp 
of  "such  information  as  the  Commission 
deems  nece.ssary  to  enable  consumers  to 
select  the  m.ost  energy  efficient  lamps 
which  meet  their  requirements."  Id.  The 
rules  must  apply  to  lamp  products 
manufactured  after  the  twelve  month 
period  beginning  on  the  date  of 
publication  of  the  rule.  Id.  The 
Commission  also  is  requiring 
disclosures  in  catalogs  from  which  these 
lamp  products  can  be  ordered. 

C.  Requirements  of  Light  Bulb  Rule 

The  Light  Bulb  Rule  covers,  with 
some  exceptions,  the  category  of  general 
service  incandescent  (nonreflector) 
lamps.ii  It  does  not  cover  general 
ser\ice  fluorescent  lamps,  medium  base 
compact  fluorescent  lamps,  or  general 
service  incandescent  reflector  lamps. 
The  EPA  92  amendments  require  the 
Commission  to  issue  labeling  rules  for 
all  of  these  lamps,  iz 

The  Light  Bulb  Rule  requires  that 
package  containers  disclose  clearly  and 
conspicuously  the  enclosed  bulb's 
electrical  energy  consumption 
expressed  in  average  initial  wattr.ge. 
light  output  expressed  in  average  initial 
lumens,  and  average  laboratory  life 
expressed  in  hours. u  It  specifies 
placement  and  size  o.f  the  disclosures  on 
packages. i«  It  also  requires  that  the 
disclosures  of  the  bulb's  wattage,  light 
output,  and  laboratory  life  be  made  in 
accordance  with  the  requirements  of  a 
specific  federal  purchase  specification, 
and  that  the  disclosures  be  based  upon 
"generally  accepted  and  approved  test 
methods  and  procedures  '  i  *  Finally. 


urn 


Uihps  by  pro\'iding  a  suning  voltage  and  current 
and  limiting  the  current  during  nonr.al  operations. 
IB  CFR  305.3(j). 

•  58  FR  at  54965-66;  to  be  codined  at  16  CFR 
305.11(e).  ** 

10  58  FR  at  54064;  to  be  codified  at  16  CFR 
3p5.13(3).  .14iaHb).  ;d). 


"16  CFR  409.1  r..  3. 

"Thus,  today's amondnienisappiv  to:  (l)Gener.il 
ser\ice  incandescent  (reflector and  nonreflector) 
lamps:  (2)  medium  base  lintegrally  ballasted) 
compact  fluorescent  lamps:  and  |3)  general  ser\ice 
fluorescent  lamps. 

"16  CFR  at  409.1(d)  If  lamps  are  sold  without 
sleeves  or  packaging,  or  are  sold  in  universal  or 
interchangeable  sleeves  or  packaging  without  the 
information  listed  above,  then  all  these  disclosures 
must  appear  clearly  and  conspicuously  on  the 
lamps  themselves.  Id  at  409  KaJ-ib). 

•</d.  at409  1  n.  4. 

"Id  at  409.1  n.  1.  For  mul'ipie  fi'nrrie.-t  ("three- 
way")  lamps,  it  requires  that  wottage  and  lumen 
rati.ngi.  be  disclosed  for  operation  at  eaih  level,  and 
that  the  life  rating  be  based  on  '.he  life  of  the  first 
fliament  that  fails.  Because  the  federal  purchase 
specification  cited  in  the  Light  3u!b  Rale  does  not 
cover  multiple  filament  lamps,  that  Rule  allows 
industrj'  members  to  substantiate  wattage,  light 
output,  and  laboratory  life  ratings  us:ng  tests  that 
are  based  upon  generally  accepted  and  approved 
test  methods.  It  requires  disclosure  of  ihe  specific 
method  used  to  determine  the  life  .-.j':ng.  for 
example,  that  the  la-mp  is  bur::ed  on  all  three 


the  Light  Bulb  Rule  prohibits  specific 
claims  for  these  lamp  products  unless 
certain  conditions  are  meL^s 

The  Light  Bulb  Rule  remains  effective 
notwithstanding  the  labehng  rules  for 
lamp  products  that  the  Commission 
now  adopts.  The  Commission  does, 
however,  note  two  provisions  of  the 
Light  Bulb  Rule  that  are  different  from 
the  lamp  labeling  rules.  The  first 
concerns  the  format  requirements  for 
disclosing  the  design  wattage,  light 
output  and  laboratory  life  ratings  of 
general  service  incandescent 
nonrefiector  lamps.  The  second 
provision  concerns  the  Light  Bulb 
Rule's  requirement  that  the  testing  for, 
and  required  disclosures  of,  wattage, 
light  output  and  laboratory  life  ratings 
of  general  service  nonrefiector  lamps  be 
at  the  lamp's  design  voltage.  The  rules 
announced  today  also  prescribe  that 
these  required  ratings  disclosures  must 
be  made  in  a  specified  manner  and  must 
be  based  on  testing  at  120  volts, 
regardless  of  the  design  voltage. 
Manufacturers  are  permitted  to  provide 
these  ratings  based  on  the  design 
voltage.  Because  these  different  rule 
provisions  are  not  contradictory, 
manufacturers  will  be  able  to  comply 
with  both  without  incurring  significant 
additional  costs. '^  Following  this 
proceeding,  the  Commission  will  decide 
what  further  action,  if  any,  it  should 
take  concerning  the  Light  Bulb  Rule 

D.  Procedures  Used  in  Rulemaking 
Proceeding 

In  the  NPR,  the  Commission  invited 
interested  persons  to  submit  by 
December  30,  1993,  written  comments 
on  any  issue  of  fact,  law  or  policy  that 
might  have  bearing  upon  the  proposed 
lamp  labeling  rules.  The  Commission 
also  announced  in  the  NPR  that  the 
Commission's  staff  would  conduct  a 
Workshop,  with  the  assistance  of  a 
neutral,  third-party  facilitator,  to  afford 
Commission  staff  and  interested  parties 
an  opportunity  to  discuss  issues  raised 


positions  equally  or  that  it  is  based  on  the  life  of 
the  major  filament  (medium  light  level)  of  the  latr.p. 
Id. 

'«W  at  409.1(c)-(d)  For  example.  S  409. 1(c) 
prohibits  representations  that  savir^s  either  in  Ic.-i^p 
cost  or  cost  of  light  will  result  from  ttie  use  oi 
certain  lamps  because  of  the  laiTips'  life  or  light 
output  unless  specific  factors  are  taken  into  acrOLnl 
and  clearly  and  conspicuously  disclosed. 

"The  requirement  to  provide  disclosures,  at  120 
volts  on  lamps  that  have  a  different  dR.sign  voltage 
affects  a  very  small  segment  of  the  market.  F  jnher. 
those  manufacturers  who  niake  125  or  130  voM 
lamps  have  a  market  incentive  to  provide  the 
ratings  at  their  design  voltages  whet.her  or  r,ot  :l  i«. 
required.  Furthermore,  the  various  size 
specifications  set  by  the  Light  Bulb  Rule  oniy 
prescribe  minimum  sizes  for  these  rating 
disclosures,  which  prevents  the  disclosures 
specified  by  today's  rules  from  becoming  too  •■.•■.:,  . 
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in  the  rulemaking  proceeding, 
particularly  areas  of  significant 
controversy  or  divergent  opinions  that 
were  raised  in  the  written  comments. 
The  Commission  announced  that  the 
discussion  during  the  Workshop  would 
be  transcribed  and  the  transcription 
would  be  placed  on  the  public  record. 
The  NPR  directed  persons  interested  in 
participating  in  the  Workshop  to  notify 
the  Commission  staff  by  December  15. 
1993.18 

The  Workshop  was  to  focus  primarily 
on  considering  what  information  might 
be  "necessary  to  enable  purchasers  to 
select  the  most  energy  efficient  lamps 
which  meet  their  requirements,"  where 
the  disclosures  should  be  made,  and  the 
manner  and  layout  for  making  the 
disclosures.  Participants  in  the 
Workshop  also  were  to  be  afforded  an 
opportunity  to  address  additional  issues 
raised  in  the  proceeding.  The 
Workshop,  however,  was  not  intended 
to  achieve  a  consensus  among 
participants  or  between  participants  and 
Commission  staff  with  respect  to  any 
issue  raised  in  the  rulemaking 
proceeding.  The  Workshop  instead  was 
intended  to  eUcit  information  on  the 
basis  of  which  the  Commission  could 
determine  how  to  design  the  lamp 
labeling  rules. 

The  Workshop  took  place  at  the 
Federal  Trade  Commission, 
Pennsylvania  Avenue  and  Sixth  Street, 
NW.,  Washington,  DC,  on  January  19, 
1994.  With  the  following  exceptions,  the 
proceeding  was  conducted  as  explained 
in  the  NPR.  First,  because  of  the  limited 
number  of  parties  who  requested  to 
participate  in  the  Workshop,  all  parties 
who  timely  submitted  requests  to 
participate,  and  timely  filed  written 
comments,  were  selected.  Second,  the 
Commission  allowed^any  interested 
party  who  attended  the  Workshop  to 
make  limited  oral  presentations.  Third, 
in  response  to  a  petition  from  the 
National  Electrical  Manufacturers' 
Association  ('■NEMA"),i9  the 
Commission  extended  the  deadline  for 
participants  and  others  who  made  oral 
presentations  during  the  Workshop  to 
submit  supplemental  writtim  comments 
from  24  hours  to  one  week  follovdng  the 
close  of  the  Workshop. -'J 

£.  Identification  of  Parties  Who  Filed 
Written  Comments 

The  Commission  received  comments 
responding  to  the  NPR  from  industry 
members,  trade  associations,  energy  and 


environmental  interest  groups,  federal 
and  state  agencies,  utility  companies, 
testing  laboratories,  private  standards- 
setting  organizations,  universities  and 
other  interested  parties.  The  following 
parties  filed  written  comments:  21  {1) 
Angelo  Brothers  Company  (".\ngelo"") 
(G-1);  (2)  American  Council  for  an 
Energy-Efficient  Economy  ("ACEEE") 
(GG-1);  (3)  Inchcape  Testing  Services. 
ETL  Testing  Laboratories,  Inc.  ("ETL") 
(GG-2):  (4)  General  Electric  Company 
C'GE")  (G-2);  (5)  Henry  Gluckstem,  Esq. 
("Gluckstem")  (GG-3);  (6)  Green  Seal 
('•Gre«n  Seal")  (GG-4J;  (7)  The  Home 
Depot  ("Home  Depot")  (GG-5);  (8) 
Illuminating  Engineering  Society  of 
North  America  ("lES")  (GG-6};  (9) 
Lawrence  Berkeley  Laboratory  ("LBL"), 
University  of  California  {GG-7);  (10) 
Massachusetts  Office  of  the  Attorney 
General  ("MA  AG")  (GG-8);  (11) 
Minnesota  Department  of  Public  Service 
("MN  DPS")  (GG-9);  (12)  Missouri 
Department  of  Natural  Resources  ("MO 
DNR")  (GC-10);  (13)  Dickstein,  Shapiro 
&  Morin.  on  behalf  of  National  Electrical 
Manufacturers  Association  ("NEMA") 
(G-3);  (14)  New  England  Power  Service 
("NEPS")  (GG-11);  (15)  Northwest  Real 
Group  ("NW  REAL"),  on  behalf  of 
Eugene  Water  and  Electric  Board,  Grays 
Harbor  Public  Utility  District.  Idaho 
Department  of  Water  Resources  (Energy 
Division).  Idaho  Power  Company,  NW 
Power  Planning  Council,  Oregon  Public 
Utility  Commission,  PacifiCorp,  Public 
Power  Council,  Puget  Sound  Power  and 
Light  Company.  Salem  Electric,  Seattle 
City  Light,  and  Snohomish  Covinty 
Public  Utility  District  U  1  (GG-12);  (16) 


"S6FR  at  60103. 

I'' Petition  dated  December  15.  1993,  from  Mark 
L.  Perlis.  Dickstein.  Shapiro  &  Morin,  counsel  for 

■  Order  doted  Dec.  21.  1993,  of  Lewis  R.  Parker, 
r.r.  pf  ludgo.  FTC.  See  58  FR  at  60164. 


'<  .Ml  public  documents  are  filed  in  the 
Commission's  Kile  No.  R611004.  Staff  submissions 
for  the  public  record  are  filed  in  category  "r„ 
Miscellaneous  Staff  Materials  Assembled  After  NPR 
Filed."  Industry  comments  are  filed  in  category  "C. 
Lamp  Products  Proceeding — Industry  Comments." 
Other  conunents  are  filed  in  category  "GG.  Lamp 
Products  Proceeding — Comment'  from  Other 
Sources."  Documents  are  numbered  sefjuentiolly, 
such  as  Document  No.  G-1,  Document  No.  G-2.  In 
this  notice,  comments  are  cited  by  an  idenliHr^ilion 
of  the  commentor.  the  comment  number  and  the 
relevant  page  number(s),  eg.,  ".\ngc\o.  G-1.  1-3." 
Si'pplemental  comments  are  desig.aated  in  addition 
as;  "(Supp.)."  The  Workshop  tran.script  is  filtd  in 
category  "L.  Transcripts  oi  Public  Hi^rinfj.s. ' 
Discussion  by  more  than  one  party  in  the  transcript 
is  cited  by  a  reference  to  the  transcript  and  the 
relevant  page  number(s),  eg.,  "Tr..  15-20." 
Discussion  by  one  party  in  the  transcript  is  cited  by 
an  identification  of  ihe  parly,  a  reference  to  the 
transcript  and  the  relevant  page  number(s),  e^  , 
"Osram  (Tr.),  80-81."  Although  the  following 
comments  were  subniiited  shortly  after  the  iniiial 
or  supplemental  written  comment  due  dates,  the 
Com.Tiission  has  placed  them,  on  the  public  record 
and  considered  them  as  part  of  the  rulemaking 
record  of  this  proceeding:  Panasonic,  G-7;  Hubbell, 
CX;-19:  SCI.  a>-20:  and  M.-V  AC  ISupp.).  CX;-23. 
One  supplemental  comment,  NEMA,  G-1 7.  was 
received  on  March  4.  This  comment  has  been 
placed  on  Ihe  public  record  of  this  preceding,  but 
is  not  included  as  part  of  the  rulemaking  record. 


Oregon  Department  of  Energy  ( 'OR 
DOE")  (GG-1 3);  (17)  Oregon  State 
University  ("ORSU")  (GG-14);  (18) 
Osram  Sylvania.  Inc.  ("Osram")  (G-4); 
(19)  Philips  Lighting  Company 
("Philips.")  (G-5);  (20)  Lighting  Research 
Center  ("LRC").  Rensselaer  Pol\-technic 
Institute  (GG-15);  (21)  Scientific 
Certification  Systems.  Inc.  ("SCS")  (GG- 
16);  (22)  Supreme  Corporation 
("Supreme")  (G-6):  (23)  U.S. 
Environmental  Protection  Agency  ("US 
EPA")  (GG-1 7);  (24)  Washington  Slate 
Energy  Office  ( "WA  SEO")  (GG-18); 
(25)  Hubbell/Lighting  Division 
("Hubbell")  (GG-19);  (26)  Scientific 
Certification  Systems.  Inc.  ("SCS")  (GC- 
20)  (revised  version  of  GG-16):  (27) 
Matsushita  Electric  Corporation  of 
America  ("Panasonic")  (G-7). 

Philips  (G-14).  Osram  (G-1 5).  and  GE 
(G-16)  also  filed  written  comments  in 
response  to  the  separate  notice 
published  by  the  Commission 
concerning  its  request  to  OMB  for 
approval  of  the  collection  of  information 
burden  hours  imposed  by  the  proposed 
lamp  labeling  rules  under  the 
Paperwork  Reduction  Act  ("PRA").- 

F.  Identification  of  Parties  Who 
Participated  in  Workshop  and  Those 
Who  Filed  Supplemental  Written 
Comments 

The  following  parties  were  selected  as 
participants  and  attended  the 
Workshop: 

(1)  Steven  Nadel.  Deputy  Director. 
ACEEE.  ACEEE  is  a  nonprofit  research 
organization  that  seeks  to  promote 
energy  efficiency. 

(2)  Barton  Pasternak.  Vice  President  of 
Corporate  Development.  Angelo.  Angelo 
Brothers  Company  is  the  largest  non- 
manufactimng  seller  and  distributor  of 
incandescent  light  bulbs  in  the  United 
States. 

(3)  W.  Scott  Seeley,  Counsel.  Gail 
Cohen.  Product  Manager  for 
incandescent  and  three-way  lamps.  Russ 
Churchill.  Manager.  GE  Lighting 
Institute.  GE.  GE  is  a  fiill-line 
manufacturer  of  lamps. 

(4)  Arthur  Weissman.  Vice  President 
of  Standards  and  Planning.  Green  Seal. 
Green  Seal  is  a  nonprofit  environmental 
organization  involved  in  labeling  and 
standards-setting.  Green  Seal  recently 
issued  a  standard  for  compact 
fluorescent  lamps,  and  has  certified 
several  products  under  that  standard. 

(5)  Mark  Eisen,  Manager  of 
Environmental  Marketing,  Home  Depot. 
Home  Depot  is  a  home  center  rt^tailcr. 

(6)  Rita  Harrold.  Director  of 
Educational  and  Technical 
Devftlopment.  and  Ed  Robinson. 


'^  58  FR  60652  (1993). 
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Regional  Vice  President.  EES.  EES 
disseminates  information  on  the  art  and 
science  of  illumination,  through 
publications  and  educational  programs. 

(7)  Barbara  Atkinson,  LBL.  LBL 
operates  an  energy  analysis  program 
that  provides  assistance  to  the  U.S. 
Department  of  Energy  about  federal 
policy  options  and  Uie  Energy  PoHcy 
Act.  LBL  also  conducts  research  on 
lighting  technologies. 

(8)  Bill  McAvoy,  Assistant  Attorney 
General,  MA  AG.  MA  AG  works  with 
utilities  such  as  New  England  Power 
regarding  conservation  programs. 

(9)  Mark  Perlis,  Counsel,  NEMA. 
NEMA  is  a  trade  association  that 
includes  manufacturers  of  lamp 
products. 

(10)  Meredith  Miller,  NEPS.  NEPS  is 
a  service  company  for  three  retail 
electric  power  companies  in  New 
England,  Rhode  Island,  and 
Massachusetts,  and  New  Hampshire. 
N'EPS  provides  incentives  to  residential 
customers  to  encourage  .compact 
fluorescent  lamp  purchases. 

(11)  Peter  Bleasoy,  Director  of 
Industry  Relations  and  Standards, 
Osram.  Osram  manufactures  most  types 
of  lamp  products. 

(12)  Al  Rousseau,  Manager  of 
Technical  Relations,  Philips.  Philips 
manufactures  most  types  of  lamp 
products. 

(13)  Bob  Davis,  Research  Assistant 
Professor,  LRC.  LRC  conducts  an 
efficient  lighting  research  and 
development  program. 

(14)  Bruce  Siegal,  President,  Supreir.e. 
Supreme  is  a  small  family-owned  lamp 
manufacturer,  specializing  in  the 
manufacture  of  long-life  lamps 
specifically  designed  for  vibration 
service  and  rough  surface  applications. 

(15)  William  VonNeida.  US  EPA.  US 
EPA  conducts  a  "Green  Lights"  program 
as  its  flagship  voluntary  pollution 
prevention  program  to  reduce 
greenhouse  gas  emissions.  In  the 
program,  US  EPA  encourages 
businesses,  government,  and  other 
organizations  to  use  energy-efficient 
lighting. 

In  addition  to  the  participants  listed 
above,  Larry  Galowin,  Laboratory 
Accreditation  Program,  National 
Voluntary  Laboratory  Accreditation 
Program.  National  Institute  of  Standards 
and  Technology  ("NIST'-),  US. 
Department  of  Commerce,  also  attended 
and  made  oral  presentations  during  the 
Workshop. 

The  following  parties  who  made  oral 
presentations  during  the  Workshop  also 
filed  supplemental  written  comments 
after  the  Workshop:  ACEEE  (GG-21); 
Angela  (G-6);  GE  (G-9):  LBL  (GG-22): 
NEMA  (G-10);  Osram  (G-ll).  Philips 


(G-12);  Supreme  (G-13);  Atl  AG  (GG- 
24);andMSr{GG-23). 

in.  Disclosures  and  Other 
Requirements  Proposed  in  NPR 

In  informal  communications  with  the 
Commission's  staff  during  the  period 
after  EPA  92  was  enacted  and  before  the 
Commission  published  the  NPR, 
representatives  of  several  industry 
members  and  environmental  interest 
groups  suggested  various  labeling 
requirements  for  lamps.  Two  of  the 
more  specific  suggestions  were 
described  in  the  NPR.  along  with  the 
Commission's  proposals. 2? 

A.  NEMA's  Proposals 

NEMA  suggested  that  the  Commission 
adopt  particularized  disclosure 
requirements  for  different  types  of  lamp 
products. 24  For  general  ser\'ice 
fluorescent  lamps  and  incandescent 
reflector  lamps,  for  which  EPCA 
establishes  energy  conservation 
standards,  NEMA  suggested  disclosure 
only  of  the  encircled  capital  letter  "E." 
similar  to  the  current  requirement  for 
fluorescent  lamp  ballasts.-'  This  symbol 
would  designate  that  the  product  meets 
the  established  energy  conser\ation 
standards.  In  support  of  this  proposal. 
NEMA  stated  that  the  performance  of  all 
the  interchangeable  general  service 
fluorescent  lamps  that  will  remain  on 
the  market  after  the  energy  conservation 
standards  established  by  EPA  92 
become  effective -f"  will  vary  only 
slightly. 

NEMA  suggested  that  the  designation 
be  indicated  in  the  manufacturer's 
catalogs  and  other  printed  material,  and 
that  the  encircled  "E"  be  etched  on  the 
product  itself,  no  smaller  than  tlie  lamp 
designation  information  for  wattage. 
NEMA  suggested  that,  if  the 
Commission  caimot  require  etching  on 
the  product,  it  should  require  that  the 
packing  carton  containing  one  or  more 
lamps  be  marked  with  the  encircled 
"E, "  in  color  contrasting  ink  and  no 
smaller  than  the  manufacturer's  name  or 
logo. 

For  general  ser\  ice  incandescent 
lamps  (other  than  reflector  lamps)  and 
medium  base  compact  fluorescent 
lamps,  NEMA  suggested  that  "light 
output"  (in  lumens),  watts,  life,  design 
volts,  and  bulb  quantity  contents  [i.e., 
number  of  bulbs  in  the  package)  be 
disclosed  according  to  specified  format 
requirements  on  at  least  one  panel  of  the 
outer  sleeve  of  the  package.  One  or  more 


of  these  items  also  could  be  disclosed 
on  the  remaining  panels.  For  general 
service  incandescent  lamps  (other  than 
reflector  lamps),  the  terra  "lumens."  in 
the  specified  format,  would  follow 
beside  or  below  the  numerical  value  for 
light  output.  For  medium  base  compact 
fluorescent  lamps,  the  term  "lumens 
(base-up)"  would  be  used  instead  of 
"lumens."  2^ 

NEMA  also  suggested  that  the  labeling 
rules  require  an  "energy  efficiency 
index"  (consisting  of  "lumens  per 
watt,"  rounded  to  the  next  highest 
number,  and  "yearly  energy  cost"  of 
operating  the  lamp)  on  packages  of 
general  service  incandescent  lamps 
(other  than  reflector  lamps)  and  medium 
base  compact  fluorescent  lamps.-*  The 
energy  efficiency  index  would  include 
the  disclosure:  "Lumens  per  watt."  The 
yearly  energy  cost  would  include  the 
disclosure:  "At  4  hours  per  day  at  $.10 
per  kilowatt-hour." 

NEMA  further  suggested  that,  if  the 
manufacturer  elects  to  place  the  energy 
efficiency  label  on  a  panel  other  than 
the  primary  display  pane!  of  the 
package,  it  should  be  required  to 
provide  an  additional  "energy  flag  '  on 
the  primary  display  panel.  "The  energy 
Hag  would  include  only  the  "energy 
index"  value  (i.e..  lumens  per  watt).-* 
The  designation  "Energy  Index"  would 
be  printed  with  the  energy  index  value 
inside  the  flag,  and  a  reference  to  "See 
package  back"  would  be  printed 
immediately  below  the  fiag. 

NEMA  also  suggested  that  the 
Commission  require  that  manufacturers 
of  all  lamp  products  covered  by  the 
labeling  rules  include  on  the  outer 
(packing)  cases  in  which  the  lamps  are 
shipped  a  label  or  pre-printed  message 
stating:  "Product  herein  tested  and 
labeled  in  compHance  with  the  Energy 
Policy  Act  of  1992"  or,  alternatively, 
with  an  approved  symbol.  NEMA 
suggested  that  the  advisory  statement  be 
integrated  with  or  be  placed  adjacent  to 
the  usual  case  contents  label  and 
included  format  recommendations. 

B.  ACEEE's  Proposals 

ACEEE  also  submitted  specific 
labeling  suggestions  for  discussion 


2J58FR  at  60152-60. 

"NEMA.C-Jl,C-42 

^  See  Part  Il.A,  above. 

"The  effective  dates  are  April  30,  1995.  for  some 
lamp  products,  and  October  31,  1995  for  ot.her  lamp 
products.  42  U.S.C.A.  6295(i)ll)  (West  Supp   1993). 


''>  See  note  1 36,  below. 

""The  "energy  efficiency  index"  would  be  a 
square,  al  least  one  inch  by  one  inch,  divided  i.i  \T,e 
middle  by  a  horizontal  line.  The  lu.Tiens  per  wan 
would  appear  in  the  top  portion  of  the  square,  and 
the  yearly  energy  cost  in  the  bottom.  The  letters  er.d 
numbers  would  be  printed  in  black  (or  whatever 
dark  color  is  used  in  creating  the  Universal  Procucl 
Code  symbol).  See  Illustration  1.  58  FR  al  60153. 

wThe  "energy  flag"  would  be  a  right  triangle  or,p 
inch  in  height  and  resting  on  a  perpendicular  s  ce 
one  and  one-half  inches  in  length.  See  Illustraticn 
2.  SaFRat  60154. 
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purposes. 'o  ACEEE  stated  that  because 
purchase  patterns  vary  for  residential 
and  commercial  purchasers,  different 
labeling  approaches  would  probably  be 
warranted.  It  pointed  out  that 
commercial  purchasers  generally  have  a 
greater  technical  understanding  about 
lamp  products,  whereas  residential 
purchasers  generally  know  very  little 
about  lighting  and  need  information  that 
is  non-technical  and  easily  understood. 
It  also  noted  that  residential  purchases 
generally  are  made  through  grocery, 
hardware,  and  other  retail  outlets, 
where  products  in  boxes  or  other 
packaging  are  selected  by  the  purchaser 
off  the  shelf  in  small  quantities.  ACEEE 
stated  that,  in  contrast,  commercial 
purchasers  generally  order  medium  to 
large  quantities  of  lamps  from  lighting 
distributors,  using  information  in 
catalogs  and  sales  brochures,  as  well  as 
information  provided  orally  by  sales 
personnel.  These  commercial  purchases 
often  are  shipped  in  case  quantities,  and 
printed  packages  for  individual  lamps 
are  rare. 

ACEEE  suggested  that  two  types  of 
information  appear  on  labels  for 
residential  purchasers:  annual  operating 
cost  and  relative  light  output.  It 
proposed  that  relative  light  output  be 
measured  by  comparing  the  lumen 
output  of  a  product  to  a  reference  lamp, 
with  a  reference  lamp  defined  for  each 
common  type  and  wattage  of  lamp."  It 
also  suggested  that  annual  operating 
cost  include  both  the  purchase  cost 
(manufacturer's  suggested  list  price 
prorated  for  an  assumed  annual  hours  of 
operation)  and  annual  electricity  cost 
(for  average  operating  hours  and 
electricity  cost).^^  ACEEE  suggested  that 
use  of  an  annual  operating  cost  metric 
would  allow  purchasers  to  compare 
products  with  different  lives  and  costs. 

ACEEE  further  stated  that  a  lumens- 
per-watt  disclosiu-e  probably  should  not 
be  used  for  residential  purchasers. 
ACEEE  mainteined  that  such  a 
disclosure  could  encourage  residential 
purchasers  to  buy  higher  wattage  lamps 
that  have  higher  lumens-per-watt 


w  ACEEE.  C-40. 

"  For  example,  ACEEE  suggested  a  60  watt 
standard  incandescent  A-iamp  as  the  reference 
lamp  for  a  15  watt  compact  fluorescent  lamp.  The 
relative  light  output  of  the  compact  fluorescent 
lamp  might  be  88%.  based  on  average  light  output. 

"ACEEE.  C-40.  3.  illustrated  this  as  follows: 
Assuming  1 ,000  hours  per  year  of  operation  and 
S.08  per  kilowatt-hour  unit  electricity  cost,  a  15 
watt  compact  fluorescent  lamp  (with  a  J20  list  price 
and  10.000  hour  rated  life)  will  have  an  annual 
operating  cost  of  S3. 20  (|$20/{10.000  hour  life/ 
1  000  hours  per  year)  ♦  ll5  watts  X  1.000  hours  per 
year/1.000  WhVkWh  X  J.08  per  kilowatt  hourl).  In 
comparison,  a  standard  60  watt  general  service 
incandescent  A-laxnp  (with  a  SI. CO  list  price  and 
:.lN)0  hour  rated  life]  will  have  an  annual  operating 
■  ■•slofSS.eo. 


ratings,  when  a  lower  wattage  lamp  with 
a  lower  lumens-per-watt  rating  might 
provide  sufficient  light  for  their  needs 
and  cost  less  to  operate  at  the  lower 
wattage.  For  commercial  purchasers,  on 
the  other  hand,  ACEEE  suggested  that  a 
lumens-per-watt  rating  probably  would 
be  acceptable  because  catalog  display 
space  is  likely  to  be  very  limited  and 
commercial  purchasers  are  more 
sophisticated. 

ACEEE  supported  disclosure  of 
relevant  information  on  lamp  packages 
and  other  point-of-sale  materials  that 
provide  information  on  particular 
products,  such  as  fact  sheets  and  special 
displays  for  residential  sales.  For 
commercial  sales,  it  suggested  requiring 
the  information  in  catalogs  and  other 
sales  materials  tliat  provide  information 
on  specific  products.  Finally,  ACEEE 
recommended  that  the  Commission 
specify  label  content  and  size,  but  that 
the  Commission  allow  manufacturers  to 
develop  their  own  customized  designs, 
consistent  with  Commission 
specifications. 

C.  Commission 's  Proposals 

1.  Disclosure  Requirements 

Based  on  the  options  discussed  in  the 
NPR  about  the  kinds  of  information 
purchasers  need  to  select  lamp  products 
and  the  proposals  suggested  by 
interested  parties  (as  summarized 
above),  the  Commission  proposed 
requiring  disclosure  of  two  types  of 
information  for  lamp  products  covered 
by  the  labeling  rules.  One  category 
included  basic  performance  information 
(such  as  light  output,  which  is  needed 
to  select  lamp  products  that  meet 
purchasers'  requirements),  and  the  other 
category  included  various  supplemental 
disclosures  designed  to  further  facilitate 
selection  of  the  most  energy  efficient 
lamp.  Each  category  is  discussed  below. 

a.  Basic  disclosures.  The  Commission 
proposed  requiring  that  lamp  package 
labels  and  catalogs  conspicuously 
disclose  the  following  information:  (1) 
Lumens  (whether  identified  by  that 
term,  or  another  such  as  "brightness"  or 
"light  output");  (2)  watts;  (3)  design 
volts  (if  other  than  120  volts):  (4) 
average  fife  (in  hours);  and  (5)  number 
of  items  in  the  package."  For  multiple 
filament  ("three-way")  general  service 
incandescent  lamps,  the  Commission 
proposed  requiring  that  lumens,  watts, 
and  design  volts  be  disclosed  for 
operation  at  each  level,  and  that  the  life 
rating  be  based  on  the  life  of  the  first 
filament  that  fails.  Finally,  the 
Commission  proposed  that  the 
following  statement  appear  on  package 


labels  and  in  catalogs  fi-om  which  tlic 
lamps  could  be  ordered:  "More  efficient 
lamps  may  have  a  higher  purchase 
price,  but  may  cost  you  less  overall." 

b.  Supplemental  disclosures.  The 
Commission  proposed  requiring,  for  all 
lamps  to  be  covered  by  the  labeling 
rules,  that  package  labels  and  catalogs 
from  which  the  lamps  may  be  ordered 
also  make  a  supplemental  disclosure. 
The  Commission  proposed  two 
alternatives  for  primary  consideration: 
(1)  A  lumens-per-watt  disclosure;  or,  (2) 
a  disclosiire  of  the  estimated  energy  cost 
of  the  lamp  based  on  a  specified  unit 
energy  cost  and  use  period. 

The  NPR  explained  that  a  lumens-per- 
watt  disclosure  [i.e.,  the  "Energy  Index" 
that  had  been  suggested  by  NEMA)  has 
the  advantage  of  simplicity.  But,  as 
ACEEE  noted,  such  a  disclosure  could 
lead  to  lumen  over-purchasing  because 
higher  wattage  bulbs  often  produce 
disproportionately  more  lumens  and 
thus  often  have  a  better  energy  index 
although  they  use  more  energy.  The 
Commission  stated  that  this  drawback 
possibly  could  be  avoided  if  the 
Commission  required  a  disclosure  such 
as:  "Select  the  light  output  you  require 
before  comparing  the  energy  index  of 
different  bulbs." 

Alternatively,  the  Commission  stated 
that  it  might  require  a  disclosure  of  the 
estimated  monetary  cost  of  the  energy 
used  by  the  lamp,  based  on  use  for  a 
specified  usage  period,  such  as  a  normal 
a\'erage  life  in  hours  of  a  lamp  or  a 
length  of  time  based  on  average  usage 
patterns.  The  advantage  of  an  operating 
cost  disclosure  is  that  it  would  reduce 
to  monetary  terms  the  energy  cost  of  a 
lamp  product.  At  the  same  tim.e,  the 
Commission  stated  that  it  would 
consider  carefully  whether  such 
disclosures  effectively  communicate  llie 
extent  to  which  a  higher  initial  bulb  cost 
can  be  compensated  for  by  lower 
operating  costs  over  the  bulb's  life.'* 

The  Commission  indicated  that, 
although  average  or  estimated  usage 
patterns  (e.g..  one  year)  could  be  used  in 
a  monetary  cost  of  operation  disclosure, 
there  are  no  established  u.sage  patterns 
and  estimated  use  will  var>'  depending 
upon  the  location  of  the  lamp.  In 
addition,  the  Commission  noted  that  it 
would  have  to  determine  what  unit  cost 
for  eltKTtricity  to  use.  The  Commission 
explained  that,  to  prevent  possible 
confusion,  it  might  be  appropriate  to 
require  disclosure  of  how  the  estimated 
energy  cost  was  determined.^'  The 
Commission  recognized,  however,  tliat 


»' 58  FR  at  60154-56. 


"See  notes  106. 108.  below. 
"W. 
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additional  information  could  unduly 
cornplicate  the  label  and  not  be  useful. 

Because  some  purchasers  may  be 
interested  in  computing  lamp  costs 
comprehensively,  including 
consideration  of  the  initial  purchase 
price  and  replacement  cost,  the 
Commission  also  proposed  requiring 
thtit  information  be  provided  to 
purchasers  to  enable  them  to  detennine 
the  "estimated  total  operating  cost"  of 
the  lamp  for  a  standard  time  period. 
But,  recognizing  that  purchasers 
desiring  such  information  would  need 
to  make  calculations  for  each  bulb  they 
were  considering,  the  Commission 
stated  that  it  would  consider  carefully 
the  extent  to  which  consumers  actually 
would  use  the  proposed  disclosures  in 
making  a  purchase  decision.  The 
Commission  noted  that,  as  a  practical 
matter,  consumers  may  disregard,  or 
consider  too  complex,  any  disclosure 
requiring  computations  of  this  sort,  and 
that  any  such  required  disclosures, 
therefore,  may  not  be  useful  to 
cojisumers  in  their  efforts  to  choose  an 
energy  efficient  bulb. 

2.  Where  Disclosures  Should  Be  Made 

In  the  NPR,  the  Commission 
explained  that  residential  purchasers 
normally  buy  lamp  products  through 
retail  outlets,  such  as  hardware,  home 
center,  and  grocery  stores.  Residential 
purchasers,  therefore,  normally  have  the 
opportunity  to  examine  lamp  product 
packaging  prior  to  purchase.  The 
disclosures  proposed  for  packaged 
product  labels  would  provide 
residential  purchasers  with  the 
information  they  need  to  select  the  most 
energy  efficient  lamps  that  meet  their 
requirements. 

According  to  industry  representatives, 
however,  some  products,  such  as 
general  service  fluorescent  lamps, 
frequently  are  shipped  without 
individual  lamp  sleeves  or  packaging 
other  than  the  bulk  shipping  case, 
whether  the  shipment  is  to  a 
commercial  purchaser  (who  purchases 
through  a  catalog)  or  to  a  local  retail 
store  for  resale  of  un packaged 
individual  lamps  to  residential 
purchasers.  For  these  products,  the 
Commission  suggested  two  options. 
Option  One  would  require  the  basic  and 
supplemental  disclosures  (except  for  the 
number  of  items  in  each  package)  on  an 
adhesive,  hang  tag,  or  similar  type  of 
label,  attached  to  each  unpackaged 
product.  Option  Two  would  require  the 
manufacturer  to  include,  with  each  bulk 
shipping  case,  statements  disclosing  all 
the  required  information  for  the 
enclosed  products  (except  for  the 
number  of  items  in  each  package). 
Option  Two  also  would  require  the 


retailer  to  post  those  statements  ' 
conspicuously  at  the  point  of  sale  in 
immediate  proximity  to  the  sales  floor 
display  of  the  lamp  product. 

Some  sellers  also  sell  lamp  products 
to  residential  purchasers  and 
commercial  purchasers  through 
catalogs.  These  purchasers  will  not  see 
the  disclosures  on  the  product's 
packaging  until  the  product  is  delivered, 
and  may  rcly.primarily  (or  solely)  on 
information  in  the  catalogs  from  which 
the  lamps  are  ordered.  For  these 
purchasers,  the  catalog  serves  the  same 
informational  function  as  a  package 
does  for  a  retail  purchaser.  The 
Commission,  therefore,  proposed  that 
the  basic  as  well  as  the  supplemental 
di.sclosures  be  made  both  on  package 
labels  and  in  catalogs  each  time  each 
different  lamp  product  is  listed  for  sale. 

3.  Format  of  Disclosures 

The  Commission  explained  in  the 
NPR  that  it  could  specify  that  required 
disclosures  be  made  through  use  of  a 
flexible  standard  that  requires  "clear 
and  conspicuous"  disclosures.  Under 
this  "performance"  standard,  complying 
firms  would  be  free  to  design 
disclosures  as  they  wish  in  response  to 
market  considerations,  as  long  as  the 
disclosures  were  clear  and  conspicuous. 
The  Commission  stated  that, 
alternatively,  it  could  require  that  the 
disclosures  comply  with  a  design  format 
specified  by  the  Commission. 

The  Commission  indicated  that,  in 
choosing  a  format  standard,  it  would  be 
guided  by  the  need  to  direct  the 
purchaser's  attention  to  the  information 
that  is  most  important,  and  the  need  for 
the  information  to  be  organized  so  it 
could  be  easily  understood  and  acted 
upon.  For  example,  the  Commission 
stated  that  it  would  consider  requiring 
that  those  items  deemed  most  important 
to  purchasers  be  featured  on  the  front 
panel  of  a  package  label,  perhaps  within 
a  graphic  box,  while  permitting  other 
disclosures  to  be  placed  elsewhere. 

4.  Substantiation  and  Sampling 
Requirements 

In  the  NPR,  the  Commission  proposed 
requiring  that  manufacturers  follow 
testing  and  test  specimen  sampling 
procedures  to  be  specified  in  the  final 
labeling  rules  to  substantiate  all 
disclosures  they  must  make  on  labels, 
catalogs  and  point-of-sale  written 
materials.  The  Commission  stated  that 
when  DOE  issues  testing  and  sampling 
procedures  for  general  service 
fiuorescent  lamps  and  general  service 
incandescent  retlector  lamps,  or  for  any 
additional  lamp  products,  the 
Commission  would  consider  whether  to 
adopt  the  DOE  procedures  as  the 


required  substantiation  under  the 
labeling  rules. ^  The  Commission 
solicited  comments  about  current 
industry  testing  and  sampling 
procedures,  such  as  those  issued  by  lES 
and  the  American  National  Standards 
In.stitute  ("ANSI"),  that  would  be 
adequate  in  the  interim  to  substantiate 
the  disclosures  it  proposed. 

To  enable  the  Commission  to 
determine  whether  required  disclosures 
are  accurate,  the  NPR  also  proposed 
requiring  that  manufacturers,  upon 
request  by  the  Commission,  submit,  at 
the  manufacturer's  expense,  a 
reasonable  number  of  products  to  any 
laboratory  designated  by  the 
Commission.  Any  charge  levied  by  the 
laboratory  for  testing,  however,  would 
be  paid  for  by  the  Commission." 

5.  Recordkeeping  and  Reporting 
Requirements 

The  Commission  proposed  requiring 
that  manufacturers  of  all  covered  lamp 
products  maintain  records  to 
substantiate  each  item  that  the  final 
rules  required  to  be  disclosed,  and 
proposed  requiring  manufacturers  to 
submit  those  records  to  the  Commission 
within  30  days  of  a  request.  The 
Commission  also  proposed  requiring 
that  lamp  manufacturers  submit  annual 
reports  on  or  before  March  1  each  year. 
As  proposed,  the  yearly  reporting 
requirement  would  not  become  effective 
until  after  DOE  issues  test  procedures 
for  specific  lamp  products  covered  by 
the  labeling  rules.  The  Commission 
stated  that  it  would  publish  a  notice 
after  DOE  had  issued  test  procedures, 
announcing  when  the  initial  reports 
would  be  due. 

The  Commission  proposed  requiring 
that  each  report  contain  the  same  type 
of  information  that  currently  is  required 
for  other  categories  of  products  covered 
by  the  Appliance  Labeling  Rule.  To 
minimize  the  burdens  imposed  by  this 
reporting  requirement,  the  Commission 
proposed  accepting  trade  association 
directories  and  similar  submissions  in 


^EI'A  02  amended  EPCA  to  establish  minimum 
energy  effitienry  standards  for  generdl  service 
fluorescent  lamps  and  incandescent  (reflector) 
lamps.  42  U.S.C.A.  6295(i)  (West  Supp.  1993).  The 
amendments  require  DOE  to  issue  speciTic  testing 
procedures  for  these  lamp  products.  42  U.S.C. 
6293(b)16)  (West  Supp.  1993).  EPCA  does  not 
establish  energy  conservation  standards  or  require 
OOE  to  issue  test  procedurei  for  medium  Iwse 
compart  fluorescent  lamps  or  general  service 
incandescent  lamps  (other  than  incandescent 
(reflector)  lamps).  However.  DOE  has  authority  to 
issue  test  procedures  for  categories  of  products  that 
are  not  specified  in  EPCA.  42  U.S.C  6292(b). 
6393(b)(1)(B)  (1988).  and  to  set  minimum  efficiency 
standards  for  those  products.  42  U.S.C.A.  6295(1) 
(West  Supp.  1993). 

"Based  on  EPCA.  42  U.S.C.  6296(b)(3)  (1988).  the 
Appliance  Labeling  Rule.  16CFR  305.16,  applies 
this  requirement  to  other  products. 
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lieu  of  individual  annual  reports,  as  it 
does  for  other  product  categories. 

6.  Othor  Matters 

The  Commission  proposed  amending 
§  305.1  of  the  Appliance  Labeling  Rule, 
16  CFR  305.1,  which  summarizes  the 
Rule's  coverage,  to  include  a  description 
of  the  disclosures  proposed  for  labels 
and  catalogs.  The  Commission  also 
proposed  amending  §  305.2  of  the  Rule, 
16  CFR  305.2,  which  contains 
definitions  of  words  used  in  EPCA,  to 
include  definitions  for  additional  words 
to  be  used  in  the  Rule,  based  on 
definitions  in  EPCA,  as  amended  by 
EPA  92,  42  U.S.C.A.  6291(30)  (West 
Supp.  1993). 

IV.  Analysis  of  Disclosures  and  Other 
Requirements  Adopted  by  the 
Commission 

The  Commission  received  information 
from  the  public  relating  to  this 
rulemaking  proceeding  from  three 
sources:  written  comments  filed  in 
response  to  the  NPR,  testimony  during 
the  Workshop,  and  supplemental 
written  comments  following  the 
Workshop.  The  discussion  below 
includes  information  from  all  three 
sources,  as  well  as  documents  placed  on 
the  public  record  by  the  Commission's 
staff  during  the  rulemaking  proceeding. 

In  some  cases,  participants  in  the 
proceeding  modified  their  position  on 
one  or  more  of  the  issues  as  the 
rulemaking  progressed.  In  instances  in 
which  the  commentor's  position  on  a 
particular  issue  changed,  the 
Commission  has  taken  the  commentor's 
most  recent  comments  as  its  final 
position  on  that  issue.  Similarly, 
whenever  the  Commission  refers  to  a 
commentor's  position  on  a  particular 
issue,  if  it  has  changed  since  its  original 
formulation,  the  Commission  notes  that 
change. 

A.  Lamp  Products  Covered  by  Labeling 
Rules 

EPCA  specifically  defines  the  lamp 
products  that  are  covered  by  the 
Commission's  lamp  labeling  rules. 
Under  EPCA,  as  amended  by  EPA  92, 
the  Commission's  labeling  rules  apply 
only  to  "general  service  fluorescent 
lamps,"  "medium  base  compact 
fluorescent  lamps,"  and  "general  service 
incandescent  lamps."  42  U.S.C.A. 
6294(a){2)(c)(i)  (West  Supp.  1993). 
These  lamp  products  are  described  in 
more  detail  below. 

1.  General  Service  Fluorescent  Lamps 

The  term  "fluorescent  lamp"  means  a 
lamp  containing  a  low  pressure  mercury 
electric-discharge  source  in  which  a 
fluorescing  coating  transforms  some  of 


the  ultra-violet  energy  generated  by  the 
mercury  discharge  into  light.  42 
U.S.C.A.  6291(30)(A)  (West  Supp.  1S93). 
^PCA  includes  only  the  following 
fluorescent  lamps: 

(i)  Any  straight-shaped  lamp  (commonly 
referred  to  as  4-foot  medium  bi-pin  lamps) 
with  medium  bi-pin  bases  of  nominal  overall 
length  of  48  inches  and  rated  wattage  of  28 
or  more. 

(ii)  Any  U-shaped  lamp  (commonly 
referred  to  as  2-foot  U-shapcd  lamps)  with 
medium  bi-pin  bases  of  nominal  overall 
length  between  22  and  25  inches  and  rated 
wattage  of  28  or  more. 

(iii)  Any  rapid  start  lamp  (commonly 
referred  to  as  8-foot  high  output  lamps)  with 
recessed  double  contact  bases  of  nominal 
overall  length  of  96  inches  and  0.800 
nominal  amperes,  as  defined  in  ANSI  C78.1- 
1978  and  related  supplements. 

(iv)  Any  instant  start  lamp  (conmionly 
referred  to  as  8-foct  slimline  lamps)  with 
single  pin  bases  of  nominal  overall  length  of 
96  inches  and  rated  wattage  of  52  or  more, 
as  defined  in  ANSI  C78.3-1978  (R1984)  and 
related  supplement  ANSI  C78.3a-1985. 

42  U.S.C.A.  6291(30)(A)(i)-(iv)  (West 
Supp.  1993). 

The  term  "general  service  fluorescent 
lamp"  means  fluorescent  lamps  that  can 
be  used  to  satisfy  the  majority  of 
fiuorescent  applications.  42  U.S.C.A. 
6291(30)(B)  (West  Supp.  1993).  The 
definition  specifically  excludes 
fluorescent  lamps  designed  and 
marketed  for  specific  lighting 
applications. -w 

2.  General  Service  Incandescent  Lamps 

The  term  "incandescent  lamp"  means 
a  lamp  in  which  light  is  produced  by  a 
filament  heated  to  incandescence  by  an 
electric  current.  42  U.S.C.A.  6291(30)(C) 
(West  Supp.  1993).  The  definition 
includes  only  the  following 
incandescent  lamps: 

(i)  Any  lamp  (commonly  referred  to  as 
lower  wattage  nonreflector  general  service 
lamps,  including  any  tungsten-halogen  lamp) 
that  has  a  rated  wattage  between  30  and  199 
watts,  has  an  E26  medium  screw  base,  has  a 
rated  voltage  or  voltage  range  that  lies  at  least 
partially  within  115  and  130  volts,  and  is  not 
a  reflector  lamp. 

(ii)  Any  lamp  (commonly  referred  to  as  a 
reflector  lamp)  which  is  not  colored  or 
designed  for  rough  or  vibration  service 
applications,  that  contains  an  inner  reflective 
coating  on  the  outer  bulb  to  direct  the  light, 


an  R,  PAR,  or  similar  bulb  shapes  (excluding 
ER  or  BR)  with  E26  medium  screw  bases,  a 
rated  voltage  or  voltage  range  that  lies  at  least 
partially  within  115  and  130  volts,  a  diameter 
which  exceeds  2.75  inches,  and  is  either — 

(I)  A  low(er)  wattage  reflector  lamp  which 
has  a  rated  wattage  between  40  and  205 
watts;  or 

(H)  A  high(er)  wattage  reflector  lamp  which 
has  a  rated  wattage  above  205  watts. 

(iii)  Any  general  service  incandescent  lamp 
(commonly  referred  to  as  a  high-  or  higher- 
wattage  lamp)  that  has  a  rated  wattage  atxjve 
199  watts  (above  205  watts  for  a  high  wattage 
reflector  lamp). 

42  U.S.C.A.  6291(30)(C)(i)-(iii)  (West 
Supp.  1993). 

The  term  "general  service 
incandescent  lamp"  me^ms  any 
incandescent  lamp  (other  than  a 
miniature  or  photographic  lamp)  that 
has  an  E26  medium  screw  base,  a  rated 
voltage  range  at  least  partially  within 
115  and  130  volts,  and  which  can  be 
used  to  satisfy  the  majority  of  lighting 
applications.  42  U.S.C.A.  6291(30)(D) 
(West  Supp.  1993).  The  definition 
specifically  excludes  incandescent 
lamps  designed  and  marketed  for 
specific  lighting  applications.'' 
Included  within  the  category  of  "general 
service  incandescent  lamps"  are 
incandescent  reflector  lamps.  The  term 
"incandescent  reflector  lamp"  means  a 
lamp  described  in  item  (ii),  above.  42 
U.S.C.A.  6291(30)(F)  (West  Supp.  1993). 

3.  Medium  Base  Compact  Fluorescent 
Lamps 

The  term  "medium  base  compact 
fluorescent  lamp"  means  an  integrally 
ballasted  fiuorescent  lamp  with  a 
medium  screw  base  and  a  rated  input 
voltage  of  115  to  130  volts  and  which 
is  designed  as  a  direct  replacement  for 
a  genoral  service  incandescent  lamp.  42 
U.S.C.A.  6291(30){S)  (West  Supp.  1993). 
Thus,  the  definition  does  not  include 
other  types  of  compact  fluorescent 
lamps  that  operate  with  a  separate 
ballast,  even  if  the  lamp  or  the  separate 
ballast  has  a  medium  screw  base. 


"The  exclusions  are:  |i)  Fluorescent  lamps 
designed  to  promote  plant  growth;  Iii)  nuore&cent 
lamps  specifically  designed  for  cold  temperature 
Installations;  (iii)  colored  nuorescent  lamps;  |iv) 
impact-resistant  fluorescent  lamps;  (v)  refleclorized 
or  aperture  fluorescent  lamps;  |vi)  fluorescent 
lamps  designed  for  use  in  reprographic  equipment; 
fvii)  fluorescent  lamps  primarily  designed  to 
produce  radiation  in  the  ultra-violet  i-egion  of  the 
spectrum;  and  (viii)  fluorescent  lamps  with  a  color 
rendering  index  of  82  or  greater.  42  U.S.CA. 
6291|30)|B)(i)-(viii)  (West  Supp.  1993). 


'■'EPCA  excludes  any  "general  service 
incandescent  lamp"  speciflcally  designed  for:  |i) 
Traffic  signal,  or  street  lighting  service;  (ii)  airway, 
airport,  aircraft,  or  other  aviation  service;  (iii) 
marine  or  marine  signal  service:  (iv)  photo, 
projection,  sound  reproduction,  or  film  viewer 
service:  |v)  stage,  studio,  or  television  service;  (vi) 
mill,  saw  mill,  or  other  industrial  process  service; 
(vii)  mine  ser\ice;  (viii)  headlight,  locomotive, 
street  railway,  or  other  transportation  service;  (ix) 
heating  service;  (x)  code  beacon,  marine  signal, 
lighthouse,  reprographic,  or  other  corrununicalion 
service;  (xi)  medical  or  dental  service;  (xii) 
microscope,  map,  microfilm,  or  other  specialized 
equipment  service;  (xiii)  swimming  pool  or  other 
underwater  service;  (xiv)  decorative  or  showcase 
&er\'ice:  (xv)  producing  colored  tight;  (xvi)  shatter 
resistance  which  has  an  external  protective  coali'ig: 
or  (xvii)  appliance  service.  42  U.S.CA. 
6291(30)(D)(iHxvii)  (West  Supp.  1993). 
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B.  [Xsclosures  for  Lamps  Generally 

Several  comments  stated  that  the 
main  purpose  of  energy  labeling  for 
lamps  is  to  encourage  purchasers  to 
move  towards  the  purchase  of  more 
energy  efficient  lighting  like  compact 
fluorescent  lamps.'**'  The  potential  for 
eneitgy  savings  througli  the  use  of  more 
efficient  lighting  is  high,  particularly  in 
connimercial  settings  where  lighting  is 
the  Single  largest  source  of  electricity 
consumption.  About  41  percent  of 
elccjLricity,  and  28  percent  of  total 
enefgy,  consumed  in  the  commercial 
sectbr  is  for  lighting.*'  Fluorescent 
lamps  consume  about  55  percent  of 
ligliting  electricity  in  the  commercial 
sectior,<2  with  incandescent  reflector 
lamps  consuming  most  of  the 
remainder.  In  the  residential  sector, 
energy  use  for  lighting  is  small,  though 
not  Jrivial,  representing  about  seven 
per(j;ent  of  residential  energy  use.*^ 
Incandescent  lamps  provide  most 
lighting  in  residences. 

teral  service  fluorescent  lamps 
le  lighting  through  a  system 
kno|vvn  as  a  luminaire.  Under  EPCA,  the 
terrh  "luminaire"  means  a  complete 
lighting  unit  consisting  of  a  fluorescent 
Idmjp  or  lamps,  together  with  parts 
designed  to  distribute  the  light,  to 
position  and  protect  the  lamps,  and  to 
conkiect  the  lamps  to  the  power  supply 
through  a  ballast.  42  U.S.C.A. 
62Sil(29)(F)  (West  Supp.  1993).  Compact 
fluorescent  lamps  also  provide  lighting 
through  a  system.  For  compact 
fluorescent  lamps,  the  system  includes 
the! fluorescent  lamp  and  a  ballast.  Some 
cortpact  fluorescent  lamps  are  sold  for 
use  with  separate  ballasts.  The  lamp 
labeling  rules,  however,  cover  only 
those  defined  as  medium  base  compact 
fluorescent  lamps,  i.e.,  those  that  have 
an  integral  ballast  and  medium  screw 
base.  Incandescent  lamps  also  have 
medium  screw  bases.  They  provide 
lighting  by  heating  an  internal  filament 
to  incandescence  by  an  electric  current, 
and  can  be  used,  for  example,  in  table 
or  floor  lamp  fixtures  or  in  ceiling  or 
wall  fixtures.  Medium  base  (integrally 
ballasted)  compact  fluorescent  lamps 
areiipeant  for  use  as  replacements  for 


incandescent  lamps  in  these 
applications. 

Increasing  the  efficiency  of  a  lighting 
system  that  currently  uses  incandescent 
lamps  can  be  accomplished  by  selecting 
a  more  efficient  incandescent  lamp, 
such  as  a  more  efficient  halogen 
incandescent  lamp,  or  a  more  efficient 
medium  base  compact  fluorescent  lamp. 
To  the  extent  the  efficiency  of  general 
service  fluorescent  lighting  systems  can 
be  increased,  it  can  be  accomplished  by 
increasing  the  efficiency  of  the  lamp, 
the  ballast  or  the  luminaire,  or  a 
combination  of  those  separate  parts.  In 
designing  the  disclosure  requirements 
for  these  different  lamp  types,  therefore, 
the  Commission  has  considered  the 
effect  of  the  minimum  energy  efficiency 
standards  specified  by  EPCA  on  the 
lamps  that  will  remain  on  the  market 
after  the  standards  become  effective, 
and  how  best  to  provide  purchasers 
with  the  information  necessary  for  them 
to  select  the  most  efficient  lamps  that 
meet  their  requirements. 

Several  comments  stated  generally 
that  any  labeling  requirements  for  lamps 
should  meet  one  or  more  of  the 
following  standards:  Simple,  uniform, 
comprehensible,  cost-effective  and 
based  on  readily  available 
information.**  In  response  to  a  question 
in  the  NPR.  some  comments  favored 
different  types  of  disclosures  based  on 
the  category  of  purchaser — residential  or 
commercial.  One  comment,  however, 
specifically  stated  that  the  disclosures 
should  be  the  same  for  both  categories.*-^ 
Most  industry  members  supported  a 
"bifurcated"  approach  to  labeling 
(discussed  in  detail  below),  with  a 
requirement  for  detailed  disclosures  of  - 
performance  characteristics  on 
packaging  for  general  service 
incandescent  lamps  and  compact 
fluorescent  lamps  and  a  requirement  for 
disclosure  of  only  an  encircled  "E"  on 
packaging  for  general  service 
incandescent  reflector  lamps  and 
general  service  fluorescent  lamps.** 
Several  other  comments,  however, 
favored  requiring  the  same  detailed 
disclosures  of  performance 
characteristics  on  the  packaging  of  all 
the  lamp  types  covered  by  the  labeling 
rules. *^ 


e.  e.g..  NEM,^,  C-3,  35;  Gluckstern.  CC-3.  1. 
l.S.  Congress.  Office  of  Technology 
Ass^ssmrnt,  Building  Enen^  Efficiency  (hereinafter 
refurred  to  as  "OTA  Report").  OTA-E-SIB 
(Washington.  DC;  U.S.  Covernmpnl  Printing  Office, 
Ma>  1992).  C-€  50.  Commercial  buildings  used 
12.9  q-adsofenergy  at  acost  of  $68  billion  in  1989. 
About  tvk-o-thirds  of  this  energy  was  in  the  form  of 
rlecTicity.In  addition  to  lighting,  space  heriting 
.md  space  cooling  were  the  uther  principal  end 
iisp'.jW.  at  2t. 

« ly.  at  54. 

*';^.  at  50-51. 


*»C,E.Cr-2.  4-5.  (Tr  ).  106:  NKMA.G-3.  10-11; 
Osram.  G-4.  2;  lES  (Tr).  62:  MN  DPS.  GG-9.  1;  OR 
DOE.GO-13.  1. 

*>  See  58  FR  at  60158.  Conunents  favoring 
different  tvpes  of  disclosures:  ACEtE.  GG-1.  1:  lES. 
GG-6.  1-2;  OR  DOE.  CA>13.  2;  WA  SEO.  GG-18. 
3.  Specifically  recommending  identical  disclosures 
for  both  type*:  MN  DPS.  GG-9.  1. 

-•See.  eg.  NEMA.  G-3;  Osram.  G-»;  Philips.  C- 
5:  GE.  G-2. 

•'See.  ef!..  Ange'.o.  G-1;  ACEEE  GG-1:  LBL.  CC- 
7;  MN  UPS.  GG-9;  VVA  SEO,  GG-18. 


Two  of  the  three  categories  of  lamps 
covered  by  the  labeling  rules  have 
medium  size,  screw-in  bases  that  fit  into 
standard  screw-in  lamp  receptacles.*** 
These  are:  General  service  incandescent 
(reflector  and  nonreflector)  lamps,  and 
medium  base  compact  fluorescent 
lamps.  The  method  of  connection  to  the 
power  source  is  the  same  for  these  types 
of  lamps,  and  the  Commission  is 
prescribing  similar  labeling 
requirements  for  them.  The  Commission 
discusses  the  comments  on  the 
proposals  for  general  service 
incandescent  (nonreflector)  lamps  and 
medium  base  compact  fluorescent 
lamps  and  the  labeling  rule 
requirements  for  them  together  in  Fart 
IV.C,  below.  The  Commission  discusses 
the  comments  on,  and  the  requirements 
for,  general  service  incandescent 
reflector  lamps  in  Part  IV.D,  below.  The 
comments  and  final  requirements 
respecting  the  fourth  type  of  lamp^ 
general  ser\'ice  fluorescent  lamps — are 
described  in  Part  IV.E,  below. 

C.  Disclosures  for  Medium  Base  General 
Senice  Incandescent  (Nonreflector) 
Lamps  and  Compact  Fluorescent  Lamps 

Virtually  all  the  comments 
recommended  that  the  Commission 
require  some  version  of  the  basic 
disclosures  that  the  Commission 
proposed  in  tlie  KPK  for  both  general 
scr\'ice  incandi^scent  (nonreflector) 
lamps  and  medium  base  compact 
fluorescent  lamps.*'  The  disclosures  the 
Commission  is  requiring,  each  of  which 
is  discussed  separately  below,  are: 
design  voltage  (if  other  than  120  volts), 
energy  used  (in  forms  of  watts),  light 
output  (in  average  initial  lumens), 
average  laboratory  life  (in  hours), 
number  of  items  in  the  package  (if  more 
than  one),  and  a  supplemental 
disclosure,  consisting  of  an  advisory 
statement. >"  Because  the  comments 
usually  discussed  recommendations 
regarding  the  disclosures  for  these  two 
types  of  medium  screwbase  lamps 
together,  and  because  these  lamps  are 
generally  interchangeable,  the 
Commission  discusses  the  comments 
and  the  final  disclosure  requirements 


"The  thi.'d  cntogory.  general  service  nunrtscent 
lamps,  are  not  screwed  into  lamp  receptacles,  but 
have  prongs  at  either  end  of  the  lamp  tutw  or 
receptacles  for  prongs  that  are  at  either  end  of  llie 
lamp  fixture. 

"•SBFR  at  60154-55. 

»See  16  CFR  305.1 1(c),  305.14(d)  in  Text  of 
Amendments,  below.  For  descriptions  of  the  items 
recommended  for  required  disclosures,  see.  in 
particular,  Angelo,  G-l,  2:  GE,  G-2,  7.  (Ans).  1: 
NEMA,  G-3.  39,  (Supp),  C-10.  10-12;  Osram.  G- 
4,  2,  (Supp.).  G-11.  1-2:  Philips.  G-5.  1-2.  (Supp). 
t;-12.  1;  Pana!.onic.  G-7.  2:  ACEEE,  GG-1.  1:  OR 
DOE.  GG-13.  7-a;  LRC.  GG-15.  2;  WA  SEO.  GG- 
18,  1-2. 
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for  these  types  of  medium  screw  base 
lamps  together  in  this  section. 

A  few  comments  recommended  that 
required  labeling  for  compact 
fluorescent  lamps  include  additional 
information,  such  as  the  lamp's 
incandescent  wattage  equivalency,  color 
and  temperature  ratings,  noise  and 
interference  factors,  and  whether  the 
lumen  output  of  the  lamp  is 
substantially  different  in  a  base-up  or 
base-down  installation."  The 
Commission  discusses  these  issues  in 
Part  IV.C.4,  below. 

1.  Basic  EHsclosures 

a.  Voltage.  Voltage  refers  to  the 
electromotive  force  of  electricity.'^  In 
the  residential  market,  the  voltage 
provided  by  electric  utilities  in  this 
country  for  lighting  purposes  is 
primarily  120  volts,*'  but  may  range 
from  approximately  115  to  125  volts.** 
Voltage  is  not  a  characteristic  of  a  lamp 
product,  but  the  operation  of  a  lamp  is 
affected  by  the  voltage  at  which  it 
operates.  For  a  given  lamp,  the  higher 
the  voltage,  the  higher  the  light  output 
in  lumens,  the  higher  the  wattage,  and 
the  shorter  the  life.«  In  the  NPR.  the 
Commission  proposed  requiring  that 
manufacturers  disclose  voltage  on 
packaging  only  if  the  product's  "design 
voltage,"  i.e.,  the  voltage  at  which  the 
lamp  was  designed  to  operate,  is  other 
than  120  volts. 


'•See.  eg.  Nr\VRE,\L.GG-12,  VORDOE.GG- 
13.  2-7,  7-8;  ORSU.  G&-14.  2-3,  LRC,  GG-15,  1- 
2:  MA  AG  (Supp.),  GG-24.  2;  Philips  (Supp.).  G- 
12,  1,  ACEEE  (Supp  ).  GG-21.  3.  See  also  note  136. 
below. 

''The  tern!  "voU"  (a  unit  of  potential  difference 
and  of  electromotive  force)  is  defined  as  the 
difference  of  electric  potential  between  two  points 
of  8  conducting  wire  carrying  a  constant  current  of 
one  ampere,  when  the  power  dissipated  between 
those  points  is  equal  to  one  watt.  U.S.  Department 
of  Commerce,  National  Institute  of  Standards  and 
Technology.  "The  International  System  of  Units 
ISI),"  MSf  Special  Publication  330  (1991  edition). 
August  1991  (hereinafter  cited  as  "NIST  Publication 
330").  at  19. 

''  NEPS  ITr),  37  (for  residential  consumers, 
voltage  provided  by  utilities  for  lighting  is 
predominately  120  volts);  ACEEE  (Tr).  38  (120 
volts  is  normal  for  vast  majority  of  homes);  lES 
(Tr.),  62  (same).  Utility  companies  in  some  parts  of 
the  country,  however,  such  as  the  Nor.hwest, 
provide  other  voltages  such  as  125  volts,  and 
manufacturers  ship  lamps  with  those  design 
voltages  to  those  areas.  Osram  (Tr.).  51-52  (ships 
125-volt  lamps  to  Northwest,  which  has  slightly 
higher  line  voltage);  GE  (Tr).  60  (Northwesl/TVA  is 
125  volts);  Osram  (Tr),  54  (ships  125-volt  lamps  to 
Seattle  and  TVA).  In  recognition  of  the  predominant 
demand  for  lamps  that  operate  ac  120  volts, 
manufacturers  design  most  incandescent  lamps  .'or 
operation  at  that  voluge.  GE  (Tr.),  37-38  (90%  or 
more).  See  also  Osram  (Tr),  64-65  (no  more  than 
10%  of  its  incandescent  lamps  have  125  design 
voltage). 

^Even  within  a  given  locality,  the  voltage  may 
vary  by  plus  or  minus  five  percent.  NEPS  (Tr).  37. 

'•Se«,e^.,GE(Tr.),  35. 


During  the  proceeding,  commentors 
explained  that  lamps  produced  for  use 
in  this  country  fall  into  three  basic 
categories,  based  on  their  design 
voltage.  The  vast  majority  of  lamps  have 
a  design  voltage  of  (i.e.,  are 
manufactured  to  operate  at)  120  volts.** 
A  minority  of  lamps  are  produced  with 
a  different  design  voltage  because  they 
are  intended  for  use  in  limited  areas  of 
the  country,  such  as  the  Northwest,  in 
which  the  line  voltage  is  125."  The  last 
category  includes  lamps  with  a  design 
vohage  of  130.  These  lamps  typically 
are  produced  with  a  heavier  filament 
and  have  longer  lives  when  used  at  120 
volts  (though  providing  less  light)  than 
competing  lamps  with  design  voltages 
of  120  volts.  They  are  generally  sold  as 
"long-life"  products'*  and  are  marketed 
throughout  the  country,  regardless  of 
the  line  voltage  in  the  particular  area." 

The  Commission's  Light  Bulb  Rule 
currently  requires  manufacturers  to 
disclose  watts,  hght  output  in  lumens 
and  average  laboratory  life  in  hours  for 
incandescent  lamps,  based  on  operation 
at  the  lamp's  stated  design  voltage.*o 
EPCA,  as  amended  by  EPA  92,  on  the 
other  hand,  states  that;  "LabeUng 
information  for  incandescent  lamps 
shall  be  based  on  performance  at  120 
volts  input,  regardless  of  the  rated  lamp 
voltage."  42  U.S.C.A.  fi294{a)(2((C)(i) 
(West  Supp.  1993).*'  The  statutory 
language  and  the  comments  received 
raise  two  issues  that  the  labeling  rules 
must  address  concerning  voltage.  First, 
should  the  rules  require  that  the  design 
voltage  always  be  disclosed,  or  that  the 
design  voltage  be  disclosed  only  if  it  is 
other  than  120  volts?  Second,  what 
labeling  information  [i.e.,  which 
disclosures)  must  be  based  on  tests 
conducted  at  120  volts  (regardless  of  the 
design  voltage)? 

Virtually  all  the  comments  that 
discussed  voltage  agreed  that  it  is  an 
important  element  that  affects  operation 
of  lamp  products.  Several  comments 
agreed  with  the  Commission's  proposal 
to  require  that  voltage  be  disclosed  if  the 
design  voltage  of  the  product  (the 
voltage  at  which  the  product  was 
designed  by  the  manufacturer  to 
operate)  is  other  than  120.*^  None 
suggested  that  disclosure  of  voltage  in 


»*See  note  53,  above. 

>->ld. 

'"See  CE  (Tr).  35-36;  Supreme  (Tr.).  39. 

'»See,  eg..  ACEEE  (Tr.).  202. 

M 16  CFR  409.1  n.  1. 

•I  Neither  the  EPA  92  amendments  to  EPCA  nor 
the  legislative  history  of  the  EPA  92  emendments 
define  more  specifically  the  labeling  disclosures  for 
incandescent  lainpts  that  must  be  based  on 
operation  at  120  volts. 

"See.  e.g.,  NEMA  (Supp),  G-10.  10-11;  ACEEE 
(Tr.),  38;  Osi-am  (Supp.).  G-11.  1.  Philips  (Supp  ), 
G-12,  1. 


labeling  is  necessary  for  lamps  with  a 
design  voltage  of  120." 

The  issue  of  the  voltage  at  which  the 
required  disclosures  of  watts,  light 
output,  life  and  energy  efficiency  should 
be  based  was  the  subject  of  considerable 
discussion  during  the  Workshop.** 
Several  industry  representatives 
supported  requiring  disclosure  of 
wattage,  light  output  in  lumens,  and 
average  laboratory  life  based  on 
operation  of  the  lamp  at  its  design 
voltage,  if  the  design  voltage  is  other 
than  120.**  They  suggested  that  only  the 
energy  index  (i.e.,  lumens  per  watt) 
should  be  disclosed  at  120  volts 
regardless  of  the  lamp's  design  voltage. 
They  argued  that  only  the  efficiency 
measure  is  covered  by  the  requirement 
in  EPCA  that  labeling  disclosures  for 
incandescent  lamps  be  measured  at  120 
volts.**  Other  commentors  contended. 


»^See.  eg,  ACEEE.  GG-1. 1. 

"See  Tr..  35-65.  The  discussion  of  this  issue 
throughout  the  com.ments  and  Workshop  transcript 
usually  was  directed  vpecifically  at  general  serv  ice 
incandescent  lamps.  In  so.-ne  insta.nces,  it  was 
unclear  whether  the  comments  were  mea.-,t  to  Epp!y 
also  to  other  lamp  tvpes.  But.  there  are  no 
references  to  this  issue  specifically  pertai.-.ing  to 
compact  fluorescent  lamps. 

"  NEMA  (Tr),  39-40.  54,  (Supp.),  G-10. 19-21 
(the  Com-T.ission  views  these  statements  as  .^EM.^  j 
final  position  on  the  issue),  Osra.Tt  (Tr.),  41.  (Supp  1. 
G-11,  2.  See  also  Angelo.  G-1.  2  Osul  note  that   . 
Angelo  later  recommends  disclosures  at  120  volts 
in  the  Workshop  at  Tr.  57);  CE,  G-2,  7,  !.\n5.).  1 ; 
Osram  (Tr.),  41.  58-59,  (Supp.),  G-11.  2;  ACEEE. 
GG-1,  1  (ACEEE.  too,  later  reconnmends  in  the 
Workshop  that  all  disclosures  be  at  120  volts,  (Tr). 
50);  OR  DOE,  GG-13.  7;  WA  SEO.  G&-18,  1. 

**In  its  supplemental  comment,  NEMA  stated: 

A  question  was  raised  at  the  Workshop  as  to 
whether  the  last  sentence  of  sertioii  (sic) 
(324(a)(2)(C)(i)  of  EPCA)  should  be  interpreted  to 
apply  only  to  energy  efficiency  labeling  or  to  all 
items  required  to  be  disclosed  under  the 
Commission's  regulations.  There  is  no  published 
legislative  history  interpreting  this  pro\  ision. 
However,  NEMA  representatives  were  involved  in 
extensive  discussions  with  energy  efficiency 
organizations  and  congressional  staff  over  the 
language  of  the  Energy  Policy  Act  Throughout 
those  discussions,  everjone's  attentron  was  focusf-d 
on  how  best  to  educate  consumers  to  seieci  the 
most  energy  efficient  lamp.  NEM^^  representatives 
sought  inclusion  of  the  requirement  that  all  lamps' 
efficiency  ratings  be  based  on  a  comparable 
operation  at  120  volts.  NTMA's  objec;ive  was  to 
prevent  some  manufacturers  or  importers  torn 
disguising  low  efficiency  lamps  by  claiming 
efficiency  ratings  at  voltages  greater  than  120  volts. 
NEMA  was  concerned  that  if  a  consunner  faced  120 
and  130  volt  lamps  in  the  same  store.  It  be  clear 
thai  the  130  volt  lamp  would  be  substantially  less 
efficient  when  operated  at  120  volts  (Tr.  40-41). 
NEMA  did  not  intend  to  force  manufacturers  to 
cease  production  or  alter  existing  rati.igs  of  higher 
voltage  lamps  for  use  in  niche  markets.  Thus,  in 
construing  section  (sic)  (324(a)(2)lC)(i))  of  EPCA, 
N'EMA  urges  that  the  provision  be  fairly  read  in  the 
context  of  the  legislative  discussions  and  that 
congressional  intent  is  best  served  by  requi.ing  that 
only  lumens  per  watt  measurements  be  based  on 
120  volts  operation. 

NEM.A  (Supp).  G-10.  20-21.  See  aisoGE  (Supp.), 
G-9,  Ex.  4:  Osram  (Tr.).  51-52  (most  purchasers  or 
not  see  mix  of  products  based  on  different  voltag-.' 
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hoviever,  that  for  general  service 
incandescent  lamps  the  labeling  rules 
should  require  that  wattage,  light 
output,  life  and  energy  index 
disclosures  be  made  at  120  volts 
because  most  purchasers  operate  lamps 
at  120  volts  and  performance  claims 
should  be  based  on  a  uniform 
standard.*'' 

The  Commission  has  determined  that 
the  final  labeling  rules  should  require 
that  all  the  specified  disclosures  be 
based  on  operation  at  120  volts,  but  that 
it  should  not  require  disclosure  of 
voltage  unless  the  design  voltage  is 
other  than  120,  since  all  required  lamp 
disclosures  will  be  based  on  a  uniform 
voltage.68  For  the  vast  majority  of 
purchasers  in  the  country,  lamps  will  be 
operated  at  120  volts,  regardless  of  the 
design  voltage  designated  by  the  lamp 
manufacturer.  For  these  purchasers, 
who  represent  90%  or  more  of  the 
market  for  these  lamps  in  the  U.S., 
therefore,  disclosures  of  the  lamp's 
performance  in  watts,  lumens,  life  and 
energ>'  efficiency  at  a  different  voltage, 
such  as  125  or  130  volts,  would 
misrepresent  the  performance  they 
receive  in  actual  use.*'  The  Commission 
realizes  that,  for  those  purchasers  whose 
line  voltage  is  other  than  120  volts, 
disclosure  of  these  performance 
characteristics  at  120  volts  will  not 
represent  the  lamp  performance  they 
will  experience.  These  purchasers, 
however,  represent  a  small  minority  in 
the  marketplace.  For  lamps  with  a 
design  voltage  of  130,  but  expected  to  be 
operated  at  120  volts,  the  disclosures 
will  be  accurate.'^o 


on  store  shelves,  but  purpose  of  the  statute's 
requi.tment  was  to  require  efficiency  be  based  on 
constant  voltage  for  situations  when  mix  of 
products  were  on  shelves  at  same  time).  But  see 
NEM.V  C-3.  45  ("Section  324(a)((2))(C)(i)  of  EPCA 
requi.-es  that  labeling  information  for  incandescent 
lamps  be  based  on  performance  when  operated  at 
120  volts  input,  regardless  of  the  rated  lamp 
voltage.  The  Commission's  regulations  should 
exprWsly  require  manufacturers  of  incandescent 
lamps  to  disclose  all  performance  characteristics 
when  operated  at  1 20  volts,  regardless  of  the  rated 
voltage."). 

•^  See  MN  DPS.  GC-9.  2:  NEPS  (Tr.).  44;  LRC 
(Tr.).  44.  54-55:  Angelo  (Tr.).  57;  ACEEE  (Tr.).  59; 
ES  (Tr.).  62. 

««S9e  16CFR  305.11(e)(1)(C)  in  Text  of 
Ametidments.  below.  If  a  lamp's  design  voltage  is 
other  than  120  volts,  the  lamp's  required 
disclosures  of  wattage,  light  output,  and  life  must 
each  be  followed  by  the  phrase  "at  120  volts." 
Manefacturers  of  such  lamps  may  also  disclose  the 
lamps'  wattage,  light  output  and  life  at  the  design 
voltage.  In  such  cases,  the  disclosures  of  wattage, 
light  output,  and  life  must  each  be  followed  by  a 
phrase  indicating  the  voltage  at  which  the 
additional  disclosures  were  measured,  eg.,  "at  125 
volts." 

*•  See  note  53,  above. 

TOSee  Angelo  (Tr.).  63: 

(P)eople  may  choose  life  or  lumen  output  but  if 
it's  tested  at  120  then  there's  no  reason  to  go 


The  final  rules,  therefore,  require  that 
the  disclosures  of  watts,  lumens,  and 
hours  of  life  be  based  on  operation  of 
the  lamp  at  120  volts.  Because  medium 
base  compact  fluorescent  lamps 
compete  directly  with  incandescent 
lamps,  purchasers  often  will  compare 
these  different  lamp  types  when  making 
purchasing  decisions.  Therefore,  the 
Commission  also  is  requiring  that  the 
performance  disclosures  for  medium 
base  compact  fluorescent  lamps  be 
based  on  operation  at  120  volts. 

The  labeling  rules,  however,  allow 
manufacturers  who  distribute  lamps 
with  different  design  voltages  to  provide 
additional  information  based  on  the 
design  voltage  of  the  lamps  when 
operated  under  those  other  voltages. 
Because  the  Commission  is  allowing 
manufacturers  to  provide  additional 
information  to  purchasers  whose  line 
voltage  varies  from  120  volts,  there  is  no 
reason  to  believe  that  manufacturers 
will  cease  production  of  lamps  designed 
to  operate  at  different  voltages,  as 
NEMA  speculated."  See 
§§  305.1  l(e)(l)(AKii)  and  305.11(e)(1)(C) 
in  "Te.'<t  of  Amendments,"  below. 

b.  Wattage.  Watt  ratings  on  lamps 
refer  to  the  unit  of  electrical  power  that 
the  lamp  will  consume.'J  In  the  NPR, 
the  Commission  proposed  requiring  that 
watts  be  disclosed.  There  was  no 
disagreement  during  the  proceeding 
regarding  the  need  for  or 
appropriateness  of  requiring  disclosure 
of  wattage  on  labels  for  general  service 
incandescent  (nonrefiector)  lamps  and 
compact  fluorescent  lamps.'"  This 
information  is  often  used  by  residential 
purchasers  as  the  basis  for  selecii  ig  a 
lamp  because  they  often  associate  light 
output  with  the  wattage  ratings  of  the 
general  service  incandescent  lamps  they 
currently  use.  But,  wattage  information 
also  is  important  to  know  for  safety 
reasons.  Lamp  fixtures  often  are  marked 


through  the  deception  of  saying  it's  a  130-volt  lamp. 
It's  simply  enough  to  say  that  this  lamp  is  going  to 
produce  less  lumensM  meaning  it's  going  to  have 
a  different  filament  and  it  has  really  nothing  to  do 
with  design  wattage,  it  has  to  do  with  life  and 
lumens.  So  in  the  circumstance  of  the  people  who 
were  buying  it  for  that  reason,  why  go  through  • 
deception?  Why  not  just  tell  them  (ifsl  at  120  and 
let  it  be  billed  as  a  120-volt  lamp  with  less  lumens 
and  more  life? 

'I  NEMA  (Supp.).  G-10.  21. 

"The  term  "watt"  (a  unit  of  power)  is  deHned  as 
the  power  which  in  one  second  gives  rise  to  energy 
of  one  joule.  NIST  Special  Publication  330,  at  18. 
In  EPCA.  as  amended  by  EPA  92.  the  term  "lamp 
wattage"  mea.ns  "the  total  electrical  power 
consumed  by  a  lamp  in  watts,  after  the  initial 
seasoning  period  referenced  in  the  appropriate  lES 
standard  test  procedure  and  including,  for 
fluorescent,  arc  watts  plus  cathode  watts."  42 
U.S.C.A.  6291(30)(O)  (West  Supp.  1993). 

^'Tbe  Light  Bulb  Rule  already  requires  a  wattage 
disclosure  for  incandescent  lamps.  16  CFR 
409.1(dl(l). 


with  the  maximum  wattage  lamp  the 
fixture  is  designed  fo  use.  For 
incandescent  lamp  fixtures  in 
particular,  use  of  a  lamp  with  a  higher 
wattage  than  that  marked  on  the  fixture 
can  result  in  a  safety  hazard  created  by 
the  higher  heat  output  from  the  higher 
wattage  lamp.  Purchasers,  therefore, 
need  wattage  information  in  addition  to 
lum.en  output  when  selecting  the 
appropriate  lamp  to  meet  their 
requirements. 

Accordingly,  the  Commission  is 
requiring  disclosure  of  watts  on 
packages.  In  addition,  to  help 
purchasers  understand  the  meaning  of 
watts,  the  Commission  is  requiring  that 
the  phrase  "energy  used"  precede  the 
wattage  number  and  term  "watts."  The 
juxtaposition  of  the  "watts"  and  "energv 
used"  disclosures,  in  conjimction  with 
the  "lumens"  and  "light  output" 
disclosures,  discussed  in  Part  IV.C.l.c.i, 
below,  can  help  educate  piychasers  on 
the  relationship  between  the  amount  of 
light  a  lamp  produces  and  the  amount 
of  energy  used  to  produce  the  light. 
These  disclosures,  along  with  the 
Advisory  Disclosure  described  in  Part 
IV.C.2.C,  below,  will  enable  purchasers 
to  select  the  most  energy  efficient 
piuducts  that  meet  their  lighting  needs. 
At  the  same  time,  the  combined 
disclosures  will  provide  retail 
purchasers  with  the  "watt"  information 
they  may  be  most  accustomed  to  using 
as  the  basis  for  their  purchasing 
decisions,  and  which  they  may  need  to 
avoid  purchasing  a  lamp  product  that  is 
inappropriate  for  the  lamp  fixture  in 
which  it  will  be  used.  See 
§§305.n(e)(l)(A)(iii)and 
305.11(e)(1)(B)  in  "Text  of 
Amendments,"  below. 

c.  Light  output  in  lumens.  The  terms 
"lumens,"  "lumen  output,"  or  "lumen 
rating"  refer  to  a  lamp  product's  light 
output. ■'■•  This  information  is  designed 
to  permit  the  purchaser  to  determine 
whether  a  given  lamp  will  provide 
sufficient  light  to  meet  the  purchaser's 
requirements  and  to  compare  the 
relative  light  output  of  competing  lamp 
products.  Some  retail  purchasers  may 
generally  refer  to  this  concept  as 
"brightness,"  but  this  term  actually 
means  something  different  from  light 
output,  according  to  accepted  industry 
definitions.''^  In  the  NPR,  the 


'* Under  EPCA.  the  term  "lumen  output"  means 
"total  luminous  flux  (power)  of  a  lamp  in  lumens, 
as  measured  in  accordance  with  applicable  lES 
standards  as  determined  by  the  Secretary  [of  DOE)." 
42  U.S.C.A.  6291(30)(Q)  (West  Supp.  1993).  For 
incandescent  lamps,  the  Light  Bulb  Rule  already 
requires  that  light  output  be  disclosed  in  lumens. 

'"  Brightness  is  measured  in  candelas  and  means 
the  intensity  of  the  light,  whereas  light  output. 

Continued 
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Commission  proposed  requiring  that 
packaging  disclose  hunens  (whether 
identified  by  that  term,  or  another  such 
as  "light  c   ;put' ").  There  was  agreement 
among  the  participants  in  the 
proceeding  that  light  output  in  lumens 
should  be  disclosed. 

/.  Emphasis  on  light  output  in 
disclosures.  Although  light  output  is  the 
primary  descriptor  of  whether  a  specific 
lamp  will  provide  the  necessary  lighting 
to  meet  a  particular  need,  it  appears  that 
residential  purchasers,  at  least,  often 
purchase  lamps  based  on  the  product's 
rated  wattage.^*  For  these  purchasers, 
different  wattages  are  associated  with 
various  hghting  needs.  There  are  lamp 
products  with  substantially  different 
wattage  ratings,  however,  that  can 
provide  almost  the  same  light  output  in 
lumens.  Stated  another  way,  by 
choosing  lamps  on  the  basis  of  light 
output,  consumers  could  meet  their 
lighting  needs  and  use  less  energy  by 
selecting  a  lamp  of  a  lower  wattage.''"' 

Four  co'i^.ments  agreed  that  a  key 
element  in  getting  consumers  to 
purchase  more  energy  efficient  lamps  is 
to  encourage  them  to  shop  for  light 
output  in  lumens,  rather  than  for  energy 
usage  in  watts,  as  they  currently  are 
more  accustomed  to  do.''*  Several 
comments  favored  furthering  this 
objective  by  making  the  disclosure  of 
light  output  (in  lumens)  as  prominent  as 
or  more  prominent  than  the  wattage 
disclosure  on  current  packaging.'''  Some 
comments  also  suggested  that,  because 
residential  consumers  are  often 
unfamiliar  with  the  terra  "lumen,"  the 
disclosure  of  lumens  should  be 
accompanied  by  a  descriptive  phrase 
that  would  be  more  familiar,  such  as 
"light  output '  or  "brightness."  «o  There 
was,  however,  information  presented  at 


which  i«  measured  in  lumens,  means  amount  of 
flow  of  light 

'•See  Part  :'   Cl.b.  above. 

"For  example,  a  general  service  incandescent 
hdlogen  lamp  can  provide  a  greater  light  output  in 
lumens  than  a  standard  genera)  service 
incandescem  lamp  of  the  same  wattage  rating.  In 
addition,  a  compact  fluorescent  lamp  can  provide 
the  same  or  greater  light  output  in  lumens  than  • 
general  service  incandesceot  halogen  lamp  at  a 
significantly  lower  wattage  rating. 

™  Angelo.  G-1.  2.  (Tr).  182-183;  Osram,  G-4.  2; 
Philips,  G-5.  2-3;  GE,  G-2.  7,  (Tr),  181-182.  See 
Part  IV .Cl.b.  above. 

'•Angelo  (Tr.).  182-133  ("make  lumens  more 
prominent"};  GE.  G-2  (Acs.).  1  ("prominent"): 
Philips.  G-5.  1-2  ("at  least  50%  that  of  the 
wattage");  MO  DNR,  GO-10.  3  r*more 
prominently");  WA  SEO.  GG-18,  1-2  ("of  equal  size 
and  prominence").  But  see  GE  (Tr.)  181-182  (the 
change  in  prominence  should  be  gradual). 

•>GE.  G-2,  (Ans).  9  ("brightness  (lumens)"): 
Philips.  G-5,  2-3  ("light  output ');  ACEEE.  CG-1.  3 
("light  output:  XX  Lumens"h  MO  DNTt  GG-10,  3 
("brightness  (lumens)").  But  see  OR  DOE.  GG-13. 
3  riumen  disclosure  should  be  in  lumens,  not 
"brightness"  or  "light  output"). 


the  Workshop  indicating  that  lumens  is 
not  an  unfamiliar  concept  to  many 
consumers,  even  though  wattage  may  be 
a  more  significant  factor  in  making 
purchase  decisions.*' 

The  Commission  agrees  that  the 
labeling  rules  should  assist  purchasers 
in  shopping  for  lamps  on  the  basis  of 
light  output  in  lumens  rather  than  watts. 
Because  competing  lamp  products  may 
provide  the  same  lumen  output  at 
varying  wattage  ratings,  purchasers  can 
reduce  their  energy  costs  for  lighting  by 
purchasing  lamp  products  that  provide 
the  lumens  they  need  at  the  lowest 
wattage  ratings.  Current  packaging 
generally  highlights  wattage,  and 
purchasers  may  be  accustomed  to 
selecting  lamp  products  based  on 
wattage  instead  of  lumens  [e.g.,  they 
simply  replace  a  burned  out  100  watt 
lamp  with  a  new  100  watt  lamp). 

It  is  in  the  interest  of  energy 
efficiency,  therefore,  to  design  labeling 
information  to  highlight  the  importance 
of  light  output  in  lumens.  Accordingly, 
the  Commission  is  requiring  that  the 
lumens  disclosure  be  identified 
primarily  as  one  of  "light  output,"  and 
that  this  light  output  disclosure  be  the 
first  of  the  three  basic  performance 
disclosures  appearing  on  the  primary 
display  panel  In  addition,  to  remind 
consumers  that  wattage  is  not  a  measure 
of  light  output,  the  wattage  disclosure 
will  be  identified  primarily  as  "energy 
used."82  See  §  305.11(e).(l)(B)  of  the  rule 
in  "Text  of  Amendments,"  below. 
Coupled  with  the  educational 
information  currently  being  provided  by 
manufacturers,  utility  companies  and 
others  in  the  marketplace,  this  increased 
emphasis  in  labeling  on  light  output  and 
clarification  of  the  meaning  of  wattage 
should  help  educate  consiuners  to  save 
energy  costs  by  purchasing  the  lowest 
wattage  lamp  that  provides  the  light 
output  they  need. 

a.  Average  initial  lumens  vs.  average 
mean  or  average  lumens.  In  general,  the 
light  output  in  lumens  of  a  given  lamp 
product  is  greatest  at  the  beginning  of  its 
life  [i.e.,  its  "initial  lumens').  Light 
output  in  lumens  degrades  over  the 
hfetime  of  the  lamp.  According  to 
generally  accepted  industry  standards. 


•'  According  to  research  conducted  by  Conway/ 
Milliken  ft  Associates  for  GE  in  July  1992.  55%  of 
all  consumers  understand  the  meaning  of  lumens. 
even  though  they  mey  purchase  based  on  wattage. 
GE  (Tr.),  109-10.  See  GE  (Supp.).  G-9,  1.  Ex.  A.  But 
see  Angelo  (Tr).  134-35  (disagrees  and  thinks  that 
most  consumers  do  not  know  watts  are  a 
measurement  of  energy  as  opposed  to  a 
measurement  of  light,  because,  up  until  now,  thpy 
have  purchased  on  the  basis  of  watts). 

"J  The  Commission  is  not  specifying  type  size  for 
these  disclosures  because  of  the  huge  variety  ol 
packaging  styles  and  sizes,  and  the  need  to  vary 
typye  size  according  to  the  package. 


the  light  output  for  a  lamp  can  be 
measured  and  expressed  in  terms  of 
average  initial  lumens  (at  or  near  the 
beginning  of  the  lamp's  life),  as  average 
or  mean  lumens  over  the  duration  of  the 
lamp's  real  or  projected  lifetime,  or  as 
a  range  of  lumens.  In  determining  the 
most  appropriate  lumen  disclosure  for 
each  type  of  lamp  product,  the 
Commission  has  considered  the 
comments  concerning  the  effect  of 
degradation  on  the  different  lamp  types 
and  the  measure  of  light  output  in 
lumens  that  will  give  purchasers  the 
most  accurate  and  uniform  information 
on  which  they  can  compare  competing 
products  and  make  purchase  decisions. 

There  was  considerable  discussion  in 
the  written  comments  and  at  the 
Workshop  about  how  and  at  what  point 
or  points  in  a  lamp's  operation  hght 
output  should  be  measured.''  Some 
comments  suggested  that  the  required 
disclosure  should  be  of  mean  or  average 
lifetime  lumens,*^  while  others  believed 
that  lumens  should  be  expressed  as 
initial  lumens." 

During  the  Workshop,  representatives 
of  GE  and  Osram  explained  in  some 
detail  how  lumens  are  measured  under 
current  industry  methods.  One  of  the 
issues  discussed  was  the  extent  to 
which  lumens  degrade  (or  diminish) 
over  the  Ufe  of  a  lamp.»«  There  was 
general  agreement  among  most  of  the 
Workshop  participants  that  the  extent  of 
degradation  of  competing  general 
service  incandescent  lamps  and  of 
medium  base  compact  fluorescent 
lamps  over  the  average  lifetime  of  a 
compact  fluorescent  lamp  (10,000 
hours)  is  substantially  the  same."' 


»' See.  e  g  .  Tr.  6&-86. 

»» Philips  (Tr.),  74  (a  rating  based  on  a  long-te.-m 
average  of  tested  lumens  that  would  be  rounded); 
NEPS  (Tr.),  67.  72;  SCS,  CG-16,  1-3  (deuils  reasons 
for  disclosing  "mean  lumen  output  range," 
including  differing  lumen  depreciation  and  lumen 
output  values  and  differences  in  lumen  output  from 
differences  In  fixtures,  installations,  sensitivity  to 
temperature,  and/or  ballasts). 

"  See.  eg..  Osram  (Tr),  58;  NEMA  (Supp).  G-10. 
15-16;  Philips  (Supp.).  G-12.  2;  LBL  (Supp.),  GG- 
22.3. 

•*  See  Tr..  66-86. 

•^  Because  compact  fluorescent  lamps  have  longer 
lives  than  incandescent  lamps,  this  comparison 
requires  that  several  general  service  Incandescent 
lamps  be  considered  for  the  comparison. 
Specifically: 

Over  the  life  span  of  a  compact  Duorescenl 
product,  generally  speaking,  after  the  first  hundred 
hours — and  the  initial  lumens  are  measured  at  one 
hundred  hours  burning — the  product  declines  in 
output  slowly  over  •  life  of  perhaps  10,000  hours. 
If  you  look  at  what  happens  for  the  equivalent 
number  of  incandescent  lamps,  then  obviously 
every  time  you  replace  an  incandescent  lamp  say 
after  750  hours,  your  light  output  goes  up  to  the 
initial  again,  and  then  drops  off  to  some  lower 
figure.  If  you  take  the  difference  in  the  averages 
between  what  you  get  from  t.hat  whole  bunch  of 
incandescent  lamps  and  what  you  get  from  the 
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Accordingly,  most  Workshop 
participants  concluded  that  it  would  be 
appropriate  for  the  Commission  to 
require  disclosure  of  average  initial 
luniens.88  Because  it  is  easier  to  measure 
the  light  output  of  lamp  products  as 
initial  lumens,  and  a  requirement  to 
disclose  light  output  in  initial  lumens  is 
consistent  with  the  requirements  of  the 
Light  Bulb  Rule,  the  Commission  has 
determined  to  require  disclosure  of 
average  initial  lumens  on  the  packages 
of  these  products.*'  See 
§  305.n(e)(l)(A)(iv)  in  "Text  of 
Amendments,"  below. 

d.  Avemge  lamp  life.  Lamp  life  refers 
to  the  lamp's  average  life  or  Hfetime. 
measured  under  laboratory  conditions 
[i.e.,  average  laboratory  life).*  In  the 
NPR.  the  Commission  proposed 
requiring  disclosure  of  average  life  (in 
hours).  During  the  proceeding,  two 
issues  emerged  relating  to  the  proposed 
requirement  to  disclose  lamp  life:  (1) 
How  to  determine  the  Ufe  of  the 
product;  and  (2)  whether  to  express  life 
in  years  (based  on  an  average  usage 
period,  such  as  three  hours  per  day)  or 
hours. 

i.  How  to  measure  lamp  life. 
Laboratory  lamp  life  is  determined  by 
measuring  the  length  of  time  (in  hours) 
the  lamp  will  operate  before  burning 
out.  The  lES  standard  calls  for  the  lamp 
to  be  operated  according  to  an  on/off 
cychng  schedule.  The  life  of  a  lamp  is 
the  number  of  burning  hours  to  failure. 


sing!*  curve  with  the  compact  fluorescent,  it  is  not 
a  verjr  big  percentage.  It  is  perhaps  around  Ave 
percent.  That  is  far  less  than  you  will  get  by 
difTerences  in  light  output  from  incandescent  lamps 
due  to  fluctuating  voltage. 

Osram  (Tr).  eo-«l. 

"SeeCE  tTr.).  67  ("Whelher  I  would  want 
product  A  or  product  B  from  a  light  output  or  an 
efflciency  standpoint,  you'll  still  make  the  same 
decision."):  Osram  (Tr.),  81  ("Our  procedures,  both 
nationally  and  internationally  for  rating  products  at 
initial  value  is  something  that  we  can  live  with  as 
an  industry,  and  something  that  we  can  measure 
with  some  consistency,  and  can  be  enforced."); 
NEMA  (Supp.),  G-10,  15-15;  LBL  (Supp.).  CG-22. 
3  ("There  was  considerable  discussion  at  the 
Woricshop  on  whether  initial  lumens,  or  mean  or 
maintained  lumens,  should  be  reported  on  lamp 
labels.  LBL  concurs  with  the  position  that  the 
difference  between  the  lumen  depreciation  of 
genersl  service  incandescent  lamps  and  compact 
fluorascent  lamps  is  small  enough  that  initial 
lumens  (per  the  standard  test  procedure)  are 
acceptable.");  Philips  (Supp.).  G-12.  3.  But  see  MA 
AG  (Supp.),  GC-24,  2.  fn.  1  ("Manufacturers  should 
disclose  if  a  compact  fluorescent  lamp  or  an  energy 
efficient  incandescent  lamp's  lumen  degradation  is 
faster  or  further  or  both  than  the  degradation  of  a 
conventional  incandescent  lamp."). 

*>This  requirement  is  consistent  with  the  Light 
Bulb  Rule.  16  CFR  at  40g.l(a)(2). 

"In  EPCA.  as  amended  by  EPA  92.  the  terms 
"life"  and  "lifetime"  mean  "length  of  operating 
time  of  a  statistically  large  group  of  lamps  between 
first  use  and  failure  of  50  percent  of  the  group  in 
accordance  with  test  procedures  described  in  the 
lES  Lighting  Handbook-Reference  Volume."  42 
U.S.C.A.  6291(30)(P)  (West  Supp.  1993). 


Some  industry  members,  however,  to 
save  time,  will  use  one  or  two  variations 
of  this  standard.  In  one  case,  they  will 
use  a  "steady  bum,"  in  which  there  is 
no  on/off  cycle.  In  the  other  case,  they 
will  bum  the  lamp  at  much  higher 
voltages  than  normal  and  extrapolate 
the  lamp's  laboratory  life  from  the  test 
results.9" 

In  the  discussion  of  lamp  life 
determination  during  the  Workshop,  the 
participants  agreed  that  consistency  is 
of  considerable  signiScance  for  this 
disclosure.  Specifically,  it  is  most 
important  that  the  estimated  life  of 
competing  lamp  products  be  measured 
in  a  manner  that  yields  comparable 
results.  Participants  did  not,  however, 
agree  that  any  particular  test  procedure 
should  be  required  by  the  labeling  rules. 

As  discussed  in  Part  IV.G,  below,  the 
Commission  has  determined  at  this  time 
not  to  require  for  any  of  the  basic 
disclosures  that  any  specific  test 
procedure  be  used.  The  Commission, 
however,  is  requiring  that 
manufacturers  have  a  reasonable  basis, 
consisting  of  competent  and  reliable 
scientific  tests,  to  substantiate  these 
disclosures.  To  meet  this  reasonable 
basis  standard  for  substantiating  light 
output  and  laboratory  life  disclosures, 
manufacturers  may  rely  on  tests 
conducted  pursuant  to  the  specific  lES 
test  procedure  referenced  in  the  Rule. 
These  test  procedures,  which  comments 
recognized  as  appropriate  test  standards 
used  by  the  industry,  require  on/off 
cycling.  The  Commission  concludes  that 
requiring  manufacturers  to  have 
competent  and  reliable  scientific  tests  to 
substantiate  laboratory  life  claims  is 
sufficient  to  ensure  that  manufacturers 
determine  average  laboratory  hfe  in  a 
way  that  will  produce  consistent  results. 
See  the  discussion  of  substantiation  in 
Part  IV.G,  below. 

ii.  years  vs.  hours.  The  other  issue 
concerning  lamp  life  pertained  to  how 
the  lifetime  should  be  expressed. 
ACEEE  originally  recommended  that  life 
be  expressed  in  years,  but  later 
suggested  requiring  disclosure  of  both 
years  and  hours.'^  NEMA  recommended 
that  the  required  disclosure  of  life  be  in 
hours,  because  a  disclosure  in  years 
would  involve  fractions  of  less  than  one 
year  for  some  lamp  products  and 
assumptions  about  average  hours  of  use 
in  a  year.»5  No  commentors  were  aware 
of  any  studies  demonstrating  average 
usage  periods  for  either  commercial  or 
residential  users  for  particular  types  of 


'I  See  Supreme  (Tr).  89-90. 

«  ACEEE.  GG-1.  2.  (Supp).  CC-21. 1  ("For 
example,  a  label  might  read:  Lamp  Life:  1000  hours 
(0.9  years  at  3  hours  per  day)."). 

«''NEM.\  (Supp.),  C-10.  21  note  *. 


lamps  or  uses.  The  Light  Bulb  Rule 
currently  requires  that  life  of 
incandescent  lamps  be  disclosed  in 
hours,  16  CFR  409.1(a)(3),  and  many 
manufacturers  express  lamp  life  in 
hours  for  other  lamps.  Accordingly,  the 
Commission  has  determined  to  require 
a  simple  disclosure  of  average 
laboratory  Ufe  in  hours,  rather  than 
years  (or  both  hours  and  years).  The 
labeling  rules,  therefore,  require  that  the 
average  laboratory  Hfe  of  lamp  products 
be  disclosed  in  hours.  See 
§  305.1  l(e)(l)(A)(v)  in  "Text  of 
Amendments,"  below. 

e.  Quantity  of  lamps  in  package. 
There  was  no  disagreement  with  the 
proposal  to  require  the  disclosure  on 
packages  of  the  number  of  bulbs 
contained  in  the  package  if  there  were 
more  than  one.  This  requirement, 
therefore,  appears  in  the  final  labeling 
rules.  See  §305.11(e)(l)(A)(i)  in  "Text  of 
Amendments,"  below. 

2.  Supplemental  Disclosure  Options 

To  supplement  the  disclosures  of 
wattage,  light  output  and  laboratory  Ufe, 
the  Commission  proposed  in  the  NPR 
requiring  disclosure  of  an  efficiency 
measure  of  each  lamp's  f>erfonnance. 
The  Commission  proposed  two 
alternatives  for  primary  consideration: 
(1)  An  energy  efficiency  measure  such 
as  lumens  per  watt;  and  (2)  a  disclosure 
of  the  estimated  energy  cost  of  the  lamp 
based  on  a  specified  unit  energy  cost 
and  usage  period.  The  NPR  also 
described  similar  suggestions  made  by 
ACEEE  and  NEMA.  As  is  further  set 
forth  below,  the  Commission  has 
concluded  that  neither  a  lumens-per- 
watt  disclosure  nor  an  operating  cost 
disclosure  is  likely  to  increase 
consumers'  abilities  to  choose  the  most 
efficient  lamp  for  their  needs.  Instead, 
the  Commission  has  concluded  that  the 
basic  information  required  to  be 
disclosed  should  be  supplemented  by 
the  Advisory  Disclosure  described  in 
Part  IV.C.2.C,  below. 

a.  Energy  index.  The  Commission 
explained  in  the  NPR  that  a  lumens-per- 
watt  disclosure  (i.e.,  the  "Energy  Index" 
that  had  been  suggested  by  NEMA), 
which  would  rate  the  efficiency  of  a 
lamp  product  in  converting  electric 
energy  into  light  output,  has  the 
advantage  of  simplicity.  It  pointed  out, 
however,  that  such  a  disclosure  could 
suffer  from  the  drawback  identified  by 
ACEEE  [i.e.,  because  higher  wattage 
bulbs  often  have  disproportionately 
greater  light  output,  they  often  will  use 
more  energy  as  well  as  have  a  better 
energy  index).  Thus,  a  lumens-per-watt 
disclosure  alone  could  lead  to  lumpn 
and  watt  over-purchasing.  The 
Commission  inquired  whether  this 


25188  Federal  Register  /  Vol.  59.  No.  92  /  Friday.  May  13.  1994  /  Rules  and  Regulations 


drawback  could  be  avoided  by  requiring 
that  the  Energy  Index  be  accompanied 
by  a  disclosure  such  as:  "Select  the  light 
output  you  require  before  comparing  the 
energy  index  of  different  bulbs." 

Most  of  the  comments  supported 
requiring  a  disclosure  of  the  energy 
efficiency  of  lamp  products  in  the  form 
of  lumens  per  watt  and  that  it  be  called 
an  "energy  index  ■'"■'  One  participant 
compared  this  to  a  miles  per  gallon 
disclosure  for  gasoline,  which 
consumers  presumably  understand.^* 
Although  consumers  could  otherwise 
ascertain  the  information  from  the 
separately  required  disclosures  of 
lumens  and  watts,  the  energy  index 
reduces  this  information  to  a  single 
figure. ^6  S'^'.'eral  comments  favoring  this 
disclosure  also  recommended  that  it  be 
no  less  than  50%  of  the  size  of  the  light 
>  utput  disclosure  and  that  it  be 
;>,::companied  by  a  definition  or 
explanation  of  its  meaning  on  the  same 
'■r  another  panel. ^'  Two  comments 
iiicommended  that  the  Commission 
require  disclosure  of  a  "range"  of  energy 
indices  for  available  general  service 
incandescent  lamps  and  compact 
fluorescent  lamps  like  those  the 
Commission  requires  for  other  products 
under  the  Apphaiice  Labeling  Rule, 
with  the  performance  of  the  labeled 
lamp  indicated  on  the  ranee. •*« 

Two  comments  opposed  an  energy 
index  as  unnecessary  or  confusing."^ 
Other  comments  were  concerned  with 
the  potential  overbuying  problem 
identified  by  ACEEE  (that  the  disclosure 
could  unintentionally  force  consumers 
to  "overbuy"  watts  and  lumens  because 
higher  wa"  ^e  incandescent  lamps  tend 
to  have  higzier  energy-  indices.)  '"o  Three 
comments,  however,  agreed  with  the 
Commission's  suggestion  that  the 
potential  problem  might  be  avoided  by 
requiring  the  prominent  disclosure  of 
wattage  next  to  the  energy  index 
disclosure  and/or  a  definition  or 
explanation  that  informs  purchasers  to 
look  for  the  lumens  they  want  and  then 


'■•See.  eg.  NEMA.  C-3,  34-35,  (.Supp).  G-10.  12; 
Osram  (Tr  ).  124.  (Supp  ).  G-U.  2;  Philips,  G-5.  2. 
ISupp.),  G-12.  1:  Panasonic.  G-7,  2;  LBL.  GG-7,  1: 
MN  DPS.  GG-9.  2;  OR  DOE.  GG-13.  2;  LRC.  GG- 
15,  2:  I'S  EPA.  GG-17,  2-3,  WA  SEO.  GG-18.  2; 
NEPS,  GG-ll,3;GE(Tr  ),  110.  HO,  155,  19B. 
(Supp  ).  G-9.  1  (GE  would  prefer  t.K.it  the 
Comrr.i.5sion  require  only  a  disclosure  of  lumens 
and  wdtls  and  no  erM>rgy  index,  but  would  prefer 
an  energ>-  index  disclosure  over  aii  enerjjy  i  est 
disclosure). 

'»''Osram(Tr.  1,124 

■«SeeWatl25. 

•"NEMA  (S -ip.),  G-10.  12;  Osram  (Supp.).  G-11, 
J.  Phi;ips(Si.,   i).  G-12.  1. 

-wLBL  (Supp.).  GG-22,  3;  MST  (Supp  ),  GG-23, 
2-3. 

"lES.  CG-6,  2;  SCS.  GG-16.  4. 

■«>.^ngplo,G-l,  2.  GE.  Cj-2.  (Aiis  ).  l-2;'Aa;EE. 
GC-l.  3.  (Supp  ),  GG-21   1:  MO  D.VR.  G<.-10.  2. 


Select  the  highest  energy  inde.x.if  One 
comm.ent  indicated  that  the  potential 
overbuying  problem  was  not  likely  to  be 
a  significant  one.iu^ 

The  Commission  has  determined  not 
to  require  disclosure  of  a  lumens-per- 
vvatt  index.  Although  support  was 
e.xpressed  in  the  rulemaking  proceeding 
for  this  proposal,  disclosing  such  an 
index  could  result  in  consumers 
purchasing  more  watts  than  they  need. 
This  overbuying  may  occur  because  a 
lumens-per-watt  index  will  rise  with 
wattage  of  incandescent  lamps.  Thus,  a 
consumer  who  buys  the  lamp  with  the 
highest  lumens-pei-watt  index  may 
select  a  lamp  that  has  a  higher  than 
required  light  output  and  wattage.  For 
example,  overbuying  may  occur  if  a 
consumer  selects  a  100- watt 
incandescent  lamp  with  a  17  lumens- 
per-watt  index  as  a  replacement  for  a 
60-watt  incandescent  lamp  wiLh  a  14 
lumens-per-watt  index  or  a  75-walt 
incandescent  lamp  with  a  16  lumens- 
per-watt  index. 

An  energy  index  based  on  lumens  per 
watt  also  could  confuse  consumers  who 
understand  correctly  that  higher  wattage 
lamps  use  more  energy.  Because  a 
lumens-p)er-watt  index  tends  to  increase 
with  the  wattage  of  incandescent  lamps, 
these  consumers  might  be  led  to  believe 
that  lamps  with  higher  energy  index 
numbers  generally  cost  more  to  operate. 
In  that  event,  the  much  higher  energy 
index  numbers  that  would  appear  on 
the  labels  of  compact  fluorescent  lamps 
actually  could  mislead  some  consumers 
into  believing  that  these  lamps  were  less 
energy  efficient. 

In  light  of  these  potential 
disadvantages,  the  Commission  has 
determined  not  to  adopt  a  lumen-per- 
watt  i.ndex  as  a  supplemental 
disclosure.  The  Commission  has 
concluded  that  the  objectives  of  EPA  92 
will  be  better  achieved  by 
supplementing  the  basic  disclosures 
with  the  Advisorv'  Disclosure  described 
in  Part  IV.C.Z.c.  below,  which  informs 
consumers  how  to  use  the  basic 
disclosures  to  select  the  most  efficient 
lamp  for  their  needs. 

b.  Energy  opftrating  cost.  Another 
proposal  for  conveying  lamp  efficiency 
information  was  to  require  an  energy 
operating  cost  disclosure.  As  described 
in  the  NPR.  ACEEE  suggested  requiring 
disclosure  of  estimated  annual  operating 
cost.  10^  NEMA  suggested  requiring 
disclosure  of  both  an  estimated  annual 
operating  cost  and  a  lumens-per-watt 


energy  index. '3-»  Based  on  these 
suggestions  and  other  considerations 
discussed  iu  the  NPR,  the  Com.mission 
proposed  requiring  disclosure  of 
estimated  monetary  cost  of  energy 
information,  as  an  alternative,  or  in 
addition  to,  a  lumens-per-watt 
disclosure  of  the  lamp's  energy 
efficieru-y.ios 

In  the  NPR.  the  Comrrussion  slated 
that  it  might  require  a  disclosure  of  the 
estimated  monetary  cost  of  the  energy 
u.sed  by  a  lamp  based  on  its  use  for  a 
specified  period,  such  as  the  lamp's  life 
in  hours  or  a  length  of  tim.e  based  on 
average  usage  patterns.  The  Commission 
explained  that  such  a  disclosure  could 
be  based  on  the  representative  average 
unit  cost  of  electricity,  as  specified  in 
the  AppUance  Labeling  Rule.  16  CFR 
305.9.  or  on  an  assumed  unit  cost.  The 
advantage  of  an  operating  cost 
disclosure  is  that  it  would  reduce  to 
monetary  terms  the  energy  costs  of 
com.peting  lamp  products.  At  the  same 
time,  the  Commission  stated  that  it 
would  consider  carefully  whether  such 
disclosures,  particularly  when  the  costs 
are  prorated  over  a  period  of  time  that 
is  less  than  the  life  of  a  very  energy 
efficient  bulb,  communicate  effec-tively 
the  extent  to  which  a  higher  initial  lamp 
cost  can  be  compensated  for  by  lower 
operating  costs  over  the  lamp's  life.i"*' 

The  Commission  pointed  out  in  the 
NPR  that,  if  it  adopted  a  monetary  cost 
of  operation  disclosure,  it  would  have  to 
base  the  disclosure  on  an  average  or 
estimated  usage  pattern  (e.g.,  one  year). 
The  Commission  noted,  however,  that 
there  are  no  established  usage  patterns, 
and  estimated  use  will  vary  depending 
upon  the  location  and  use  of  the  lamp. 
In  addition,  the  Commission  would 
have  to  determine  what  unit  cost  of 
electricity  to  use.  The  representative 
average  unit  cost  of  electricity,  as 
specified  in  the  Appliance  Labeling 
Rule  (16  CFR  305.9).  changes  annually, 
and  thus  could  result  in  consumer 
confusion  if  lamps  manufactured  in 
different  years  were  available  for  sale  at 
the  same  time.  To  avoid  possible 
confusion,  the  Commission  explained 
that  it  might  require  manufacturers  to 


""  LRC.  GG-'.5.  2:  WA  SEO,  GG-18,  2. 
>"-OR  DOE.  GC-13,  2  (may  be  a  pri)L.i.rn  fur 
some  lamps,  but  not  true  in  gimfrai). 
'"".58  FR  at  50)54. 


"«W  at  60153. 

'"•'  IJ  at  6105S. 

ion  Kor  exarcple,  if  a  moneta--y  cost  of  operation 
disclosure  were  adopted,  one  iisa^  period  for 
which  disclof<ure»  could  be  calculated  is  750  hours, 
which  is  approximately  the  life  of  general  ser\'ice 
incandescent  lamps  wlib  I.Se  shortest  lifetimes.  A 
si!cond  option  would  be  to  s«t  a  longer  period  (e  g.. 
1000  hours).  But.  where  this  period  exceeds  iho 
.ivcrage  life  of  the  lamp,  the  cost  of  repUcemfnl  of 
the  iamp  might  come  into  play  A  third  op'uon 
would  !)e  to  use  a  shorter  period,  such  as  one  hour. 
10  hours,  or  100  hours.  A  shorter  period,  however, 
might  be  loo  small  to  illustrate  sufficiently  energy 
cost  diifiTi^ncos  among  competing  lamps. 
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in(  iude  an  explanation  of  how  the* 
estipiated  energy  cost  was  determined 
in  immediate  proximity  to  the  monetar\- 
(■o:,i  estimate  di-sclosurs.'"^  The 
Cnihmission  recognized,  however,  that 
the  additional  information  could  unduly 
complicate  the  label,  and  llitirefore  not 
Ix;  helpful  to  purchasers. 

IJacausp  some  purchasers  may  Iw 
interested  in  computing  lamp  costs 
coiprehensively.  including  the  initial 
pur  :hnse  price,  the  Commission 
i)r<)posc»d  requiring  information  io 
vinij^^if!  ihem  to  make  ttie  nf-cessary 
call  ulations  to  determinn  the  "estimated 
lotiii  operating  cost"  of  the  lamp  for  a 
standard  time  period.'""  But. 
ret()gnizing  that  purchasers  would  need 
to  liake  calculdtions  for  each  lamp  they 
co:\bidefed.  the  Commission  stated  that 
it  \^jould  consider  carefully  the  extent  to 
wf  ijch  purchasers  actually  would  use 
ttu  jproposcd  disclosures  in  making  a 
purt;hase  decision.  As  a  practical  matter, 
l!i«  Commission  noted  lk.it  purchasers, 
pa  licularly  retail  consumers,  may 
(lit  i^egard,  or  consider  too  complex,  any 
di.'closurc  requiring  computations  of 
this^sort.  and  therefore  that  such 
rer  mired  disclosures  may  not  be  useful 
to  lurtihasers  in  their  effoils  to  choose 
energy  efficient  lamp.  The  NPR 
ipited  comments  on  both  the  annual 
Vating  and  total  operating  cost 
disclosures  proposed  by  the 
Co:jimissicin.i"« 

'  "he  \  7  comments  that  addressed  cost 
disclosures  were  evenly  divided.  Seven 
comments  rec:ommended  that  the 
Co  iimissicn  require  some  kind  of  cost 
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Th.s  would  allow  purchisur*  to  ctin'.parp  thi" 
y  costs  ofcompeling  products  with  diflcrpin 
hit's  based  on  a  lime  line  that  is  within  the 
ifr.e  of  dll  the  competing  products  and  is  large 
.ik"  Io  iiiustrate  clearly  the  differences  among 
"V  costs  and.  therefore,  of  energy  effu.iemies. 
aitrrnalive.  the  Commission  explained  that 
id  require  that  monetary  cost  of  operation 
ates  be  babied  upon  a  constant  unit  cost  of 
itity.  such  as  10  cents  per  hour,  which 
.^h  not  fully  accurate  for  all  purcha.wrs. 

tj<ilitate  iampto-lamp  comparisons. 
Spe<  ifitaily.  the  Commission  proposed 
iring  the  foUov.  ing  statement; 
"(IRT.WT:  Energy  efficient  Umps  may  have  a 
.    purchase  price,  but  r.ouid  cost  vnu  less 
all  due  to  energy  sa\  injjs^  The  estimated  total 
•ftingfost  of  this  lamp  for  TSO  hours  of  use  is: 
;|;rp  Af  »  the  purchase  price  for  one  light)  ♦ 
linr  fl.1  Compare  this  cost  to  the  estimated  total 
■»ting  costs  you  calculate  for  other  lamps  that 
ide  the  same  or  similar  lumens.  The 
isfarturer  would  determine  and  preprint  Figure 
111  Figure  B  in  this  disc  Insure.  The  NPR 
ined  how  the  manufacturer  would  calculate 
figures  and  included  examples.  1  he 
fnission  proposed  a  more  detailed  disclosure 
ijultiple  filament  general  ser\ice  incandescent 


pi4 


S«'e  Questions  3  ("Uisilosure  of  Monetary  Cost 
ot  (  [leralion")and  4  ("Disclosure  of  Estimated 
lotil  Operating  tost").  58  FRat  6ni58-S'l 


disclosure.""  Seven  comments  opposed 
such  a  requiremont.it  1  Two  com.mentors 
initially  supported  cost  disclosures,  but 
later  recommended  against  (hem."- 
Onc  comment  stated  that  if  cost 
disclosures  v,-vre  required,  the  NEMA 
proposal  described  in  the  NPR  for 
estimated  annual  operating  cost  along 
with  an  energy  index  would  be  the 
best.  I 'J 

Of  the  connnents  favoring  a  cost 
disclosure,  only  one  recommendeii 
inclitding  the  purchase  price  of  the 
lamp  m  the  cost  disclosure. "■>  Mo.st 
comm.eats  that  supported  cost 
disclosures,  as  well  as  som.e  comnieiits 
in  opposition  and  some  additional 
comments,  opposed  requiring  dis(  Insure 
of  the  "estimated  total  operating 
cost."  '  !"■  The  objection  most  often 
offered  was  that  manufacturers  have-  no 
control  over  the  retail  price  of  the 
products  they  manufacture,  which 
would  make  it  impossible  to  disclo.';e  on 
packdgc-s  a  meaningful  operating  cost 
figure  that  includes  purchase  price. 

The  comments  supporting  uisclosure 
of  estimated  annual  operatini;  cost 
favoied  the  approach  because  they 
believe  that  consumers  understar.ti 
dollars  and  that  cperating  co.'st  would 
provide  useful  information. '  ">  Most  of 
these  comments  recommended  using  a 
fi.xed  unit  cost  for  electricity,  rather  than 
the  national  average  cost  figures 
published  annually  by  D()t,  and  a  fi.xed 
usage  period.' I' 


"".XCEEK.  &.;-'..  l-2.irr.).  lll-IH.  US. 
!.Si,pp.!.  U;-21.  1:  G!iick.stern.  CO  1.  1:  MN  DPS. 
(;C.-9.  2;  MO  DNR.  C^i-Uh  2:  NEFb.  Ct^-ll.  2-3; 
LRC.  (XI-KS.  2-3:  US  EPA.  U",-17.  3. 

>"  (;v:.  C-2.  7.  (Tf.).  170;  NEMA.  C;-3.  35-3B. 
(Tr.).  131.  133.  139.  (Supp.).  13.  23-26;  OR  DOE. 
(.(>-13.  J-r.:Osramnr.).  131.  (.S  .pp.1.  3;  Philips 
l.Supp.l.  (--12.  1.  r.r,>en  Si>a!  iT:.).  159;  St:S.  (X,- 
If).  4-5. 

"••,\nge!o.  L-1.  3  (support!.  (Tr  ).  136.  15'.  1S8 
(op|;.).scl;  tBL.  C.<-r -7,  1-2  (supi>"r-'..  (Supp  ).  Cr-22. 
4  (oppose). 

•"WASbO.  {X:-18.  2, 

'"NEPS.  Ca)-\  1.  2-3.  But  .see  .M.TS  (Tr.).  199  ("I 
have  put  it  in  m>  comments  as  s«n*:hing  to  he 
considered,  and  !  fa:n  very  willing  to  back  off  on 
jlifi-cycle  cost  disclosure]."). 

"'See  Angclo.  C-l.  3;  Osrrm.  C;-».  2;  Philips.  G- 
5.  2;  Panasonic.  0-7.  2;  ACEKE,  Cx;-1.  1-2.  4  (retail 
prices  vary  too  much  to  require  disclrsure  of 
estimated  total  operating  cost):  MN  DPS.  GG-0.  2 
(price  Uised  cost  too  complicated  unless 
Commission  prescribes  a  table  with  several  fi.xed 
prices  for  both  bulb  types);  MO  DNR.  CG-10.  2; 
LRC.  (XJ-15.  2-3  (cast  bas«d  ;j.i  purrha.sc  price  is 
practically  useies.";);  L'S  EPA.  U>-17.  3  (life-cycle 
cost  would  be  the  best,  but  it's  too  complicated: 
thus.  esti.Tvated  annual  operating  cost  over  a 
standard  lime  period  is  the  tjest  ccinpromisel. 

'  '"S**.  e.g..  .^CEEE  (Tr.).  14'J  ("We  think  you 
reaiiy  r^ed  a  dollar  cost  disclosure  People 
understand  dollars.") 

■    "-Sec.  e.g..  ACEEE  (Supp.).  dC-Zl.  t  (But  .s«w 
,^(:KEt;.  U;-l.  1-2.  in  which  .ACF.EE  advotated 
carliiT  the  use  of  a  rounded  versicn  of  the  UOE 
annual  energy  cos;.);  MN  DPS.  G(r-9.  2:  VK)  D.NR. 
(K.-IO.  2:  LRC.  G(.;-1S.  2-3;  IS  EPA.  CX;-17.  3. 


Of  those  comnu^nts  opposing  required 
disclosure  of  operating  cost,  most 
contended  that  cost  disclosures  would 
be  difficult  to  develop  and  would  make 
disclosures  loo  complicated,  regardless 
of  whether  annual  or  total  costs  were 
used.i  '»*  Several  comments  remarked 
that  cost  disclosures  in  LJ.S.  dollars 
would  restih  in  crowded  labels  and 
consumer  confusion  because  of  the 
Uniti^d  States'  increased  trade  with 
Canada  and  Mexico  under  the  North 
American  Free  Trade  .Agreement 
(■NAFTA  ••).>'■* 

Some  com.ment;;  that  opp-ised 
mandatory  cost  dist  losures  recognized 
that  manufacturers  might  want  to 
di.sciose  some  cost  information 
voluntarily  in  point-of-sale  materials.'-" 
Several  comments  recommended  that 
the  Cf>mniission  regulate  how  cost 
disclosures  on  packaging  or  in  point-of- 
sale  materials  should  be  marie,  if  the 
manufacturer  wishes  to  make  tiirm.  Of 
these,  some  recommended  that  the 
Commission  require  manufacturers  to 
disclose  the  pro<iuct  usage  period  and 
energ>  cost  assumptions  upon  which 
their  cost  claims  were  based  '-'   Other 


Ev-n  Philips,  which  i.p;)osed  ens;  disclosure 
requlrem»'r.ti.  agr'^'i!  iluji.  if  rli^y  were  requiied. 
ihev  should  be  bused  on  a  fixed  enerj;vcost. 
Philips.  C;-S.  2. 

"-See.  e.g..  .SCS.  CG M..  4-S  ("Given  that  the 
most  accurate  preseiitatiun  of  operi. ling  rusts  is 
utility  district  ba'-ed  (due  to  utilitv  rates  (afre;:t.:ig 
operalinis  cost'  and  rebates  (aflucti.ig  pun  iiusn 
cost)!  rather  than  iwiioiul.  prin'.n^  nperafin^  crsts 
dir-'ctly  on  Ihe  product  pai  t.ago  is  pr<jblematit:."l 

"••ri^S.  C,G-«i.  2  ("Will  latwlir.^-  •.'•ijuiremenls 
necessitate  bi-  and  t.'i-language  pdi.k.i>;ing  to  exp!.";i 
the  (U.S.  f  osU  info.-mationy"):  Osr.-.m  (Tr  ).  121: 
(Sr.pp.).{;-ll.  3;(;E.C-2.  (Ans  1,4.  (T..i.  140  I"  Hi.- 
result  of  dollar  co.st  0|erdtion  on  package  wouiM 
force  manuf.icturi'rs  to  r.i.''ke  (  runt;y-s;incil;c 
packaging.  C^Mjiiiryspecfic  packaging  ;i;e.-,ns  'hal 
we  are  less  effi<  Jc:il  arid  we  a.'e  not  as  ahle  |o  iiieet 
consumer  deni.mds  in  the  three  (nation.i',  i 
markets.").  141  (noting  that  there  con:-'!  N-  soeci.il 
problems  with  produits  bound  for  Citu^  la.  vv|.l,.li 
would  need  bi-linguai  labels  and.  if  cost  wrre 
required,  cost  disclosure;!  in  both  t'S  and  CaoAdUn 
dollars). 

'-"Osram(Supp  l.G-11.2;l.BL!Supp  I.C<-,-22. 
4  (contending that  the  iiifornwtion  reiessarv  to 
make  informed  purcr.as'ng  det.isions  between  two 
lamps  of  different  efT.r  iencics  a:;d  pi  ice  takes  two 
forms;  Total  operating  costs,  and  total  life  cycle 
costs.  "Since  electricity  rales  var}'  rof.siderably  bv 
region,  hours  of  lamp  usage  vary  by  cnn.<iiaier.  and 
reiail  price  depends  on  factors  outside  the 
manufacturers'  in.luence.  il  is  diffiralt  to  prcsc;:! 
this  information  on  a  product  l.^iw!.  Ui?wever. 
guidelines  should  bv  established  by  ti'e 
Commission  for  presentation  of  these  quantities  in 
poinl-ofpurchase  information  to  a',  old  confusing  or 
inaccurate  claims  in  product  advertising. ').  .SO. 
(X;-16.  4-5. 

i-'i  NFMA  (Supp.l.G-lO.  25  note  ••  ("NEMA 
believes  tnat  the  Comm  ssion  should  not  mandate 
specific  as.sumpiions  that  must  'oe  u.sed  in  voluiuary 
cost  di.sclosures.  Rather,  the  Co.nrr.isslfm  should 
require  that  manulaiturers  who  choose  to  m.tke 
disc  losures  must  disclose  their  a.ssumptions  about 
the  Hist  of  electricity  and  annual  hour^of  lamp 
use."!:  Philips  (Supp  ). (1-12.  1  (".\ny  such 
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comments  suggested  that  the 
Commission  should  prescribe 
standardized  assumptions  for  any 
voluntarily-made  operating  cost 
disclosures. '22 

The  Commission  has  determined  not 
to  require  disclosure  of  operating  cost 
information  for  general  service 
incandescent  (noru-eflector)  lamps  and 
medium  base  compact  fluorescent 
lamps.  The  Commission  agrees  that 
fluctuations  in  retail  purchase  prices  for 
lamp  products  and  utility  company 
rebates  make  it  a  practical  impossibility 
for  manufacturers  to  disclose  a 
meaningful  total  operating  cost  that 
includes  purchase  price. '^^  The 
Commission  also  agrees  that  varying 
energy  rates  and  consumer  usage 
patterns  would  make  it  necessary  to 
require  computation  of  annual  operating 
cost  on  the  basis  of  questionable 
assumptions. '2*  This  would  make  it 
difficult,  if  not  impossible,  to  provide 
current,  accurate  and  meaningful  amiual 
operating  cost  information  for 
prospective  lamp  purchasers. '25  Because 
purchasing  decisions  are  likely  to  be 
made  very  quickly  for  lamps,  which  are 
relatively  low-priced  items,  complicated 
disclosures  involving  operating  costs  are 
unlikely  to  be  heeded  by  purchasers  at 


(voiunlary  operating  cost)  disclosures  should  be 
based  on  substantiated  lest  data  and  any 
assumptions  (should  be)  disclosed  on  thie 
package."). 

'"See  Angelo(Tr.).  136.  157  (s-jggesting  that  the 
Conunis&ion  set  a  standard  to  avoid  one 
manufacturer  using  10  cents  per  liWh  and  another 
using  15  cent  per  kWh).  158;  GE  (Tr  ).  170  ('We  do 
agree  that  if  cost  of  operation  is  goir.g  to  be 
optioi^Ily  claimed  on  a  paciLage,  then  it  is  a  good 
idea  to  have  a  standard  set  of  assumptions.").  1 70- 
72  (cautioning  that,  unless  the  required 
assumptions  are  keyed  into  flexible  marketplace 
standards,  there  is  a  risk  of  their  becoming 
outdated,  which  would  undermine  credibility  and 
inhibit  the  main  goal:  Consumers  switching  from 
general  ser\ice  incandescent  lamps  to  compact 
fluorescent  lamps);  Green  Seal  (Tt),  159  (••   '   *! 
think  it  makes  sense,  therefore,  to  lay  out  what  the 
assumptions  are  and  once  that  is  done,  there  is  a 
standard  "}:  Osram  (Supp  ).  G-11.  2  (supports 
development  of  a  common  set  of  criteria  for 
operating  cost  disclosures  on  lamp  packagfis  where 
the  manufacturer  chooses  to  display  them,  and 
suggests  basing  disclosures  in  meantime  on  1100 
hours  use  per  year  and  10  cents  per  kilowatt-hour). 

i-'To  encourage  the  use  of  compact  fluorescent 
lamps,  some  utility  companies  offer  significant 
rebates  to  their  customers  for  purchasing  them. 
These  offers  usually  accompany  the  consumers' 
utility  bills,  and  include  explanations  of  why 
compact  fiuorescent  lamps  can  save  energy  and 
money. 

'^••Various  studies  have  shown  that  1100 
operating  hours  per  year  is  the  average  figure  for  a 
lamp  in  a  residential  setting.  Osram  (Tr ).  122.  To 
use  this  average  where  the  lamp  a  consumer 
actually  purchases  only  has  a  750  hour  life, 
however,  could  be  confusing.  GE  (Tr  ),  155.  See 
notes  106.  108,  above. 

'-'  Also,  because  the  dollar  cost  figure  on  the 
package  will  not  relate  to  what  the  consumer  is 
paying  for  the  lamp,  it  is  likely  to'be  confusing  to 
consumers.  Tr..  132-33.  138-39 


the  point  of  sale  and  may  possibly  be 
confusing.  '2*  Therefore,  a  required 
energy  operating  cost  disclosure  would 
not  be  useful  in  helping  buyers  make 
purchasing  decisions.  '-^ 

The  labeling  rules  do  not  prohibit 
manufacturers  from  disclosing  operating 
cost  information,  if  they  choose  to  do  so. 
The  Commission  has  determined  not  to 
prescribe  standardized  assumptions  for 
these  disclosures.  The  final  labeling 
rules,  however,  require  that,  if 
manufacturers  voluntarily  choose  to 
make  operating  cost  disclosures  on 
packaging  labels,  in  catalogs  or  in  point- 
of-sale  printed  materials,  they  disclose 
the  unit  energy  cost,  usage  patterns, 
purchase  price,  and  other  assumptions 
upon  which  the  operating  cost  claims 
are  based.  See  §§  305.11(e)(3), 
305.13(a)(2)  and  305.14(d)(2)  in  "Text  of 
Amendments,"  below. 

c.  Advisory  disclosure.  As  discussed 
above,  the  Commission  has  determined 
to  require  that  packaging  and  catalogs 
contain  an  Advisory  Disclosure  that 
advises  consumers  how  to  select  the 
most  efficient  lamp  for  their  needs.  The 
Advisory-  Disclosure  is: 

To  save  energy  costs,  find  the  bulbs  with 
the  light  output  you  need,  then  choose  the 
one  with  the  lowest  watts. 

This  statement  advises  consumers 
how  to  use  the  lumen  and  wattage 
disclosures  that  will  be  on  the  packages 
to  make  energy  efficient  choices.  It  has 
the  benefits  of  the  explanatory  statement 
that  would  have  accompanied  the 
Energy  Index,  without  the  potential 
overbuying  drawback  of  the  index 
number  itself.  Like  the  proposed  Energy 
Index,  it  may  alert  consumers  to 
consider  lamps,  such  as  halogen 
incandescent  lamps  or  compact 
fluorescent  lamps,  which  have  lower 
wattages  but  produce  comparsble 
amounts  of  hght  output  as  higher- 
wattage  incandescent  lamps. 

3.  Additional  Disclosures  for  Multiple 
Filament  Incandescent  Lamps 

For  multiple  filament  ("three-way") 
general  service  incandescent  lamps  [i.e.. 


'-'•See.  e.g.  NEMA.G-3,  36-37.  According  to  GE. 
of  industry  sales  of  all  incandescent  la-T-ps  to 
residential  purchasers  in  1992,  36%  were  sold 
through  mass  merchants,  31%  through  food  and 
grocery  outlets,  22%  through  hardware  and  home 
center  sto.'es.  7%  through  drug  stores  and  4% 
through  all  other  outlets.  GE  (Tr),  105(4).  Seventy 
eight  percent  of  all  these  lamps  are  purchased  by 
residential  consumers  walking  themselves  through 
the  purchase  decision,  without  expert  assistance. 
GE  (Tr.),  105(5).  In  addition,  t,he  average  residential 
consumer  spends  53  minutes  total  for  all  purchases 
per  slop  in  grocery  or  food  stores,  GE  (Tr  i.  108,  so 
the  consumer  obviously  spends  little  time  deciding 
which  lamp  to  purchase  in  these  stores. 

i^'In  contrast,  information  disseminated  to 
consumers  in  other  ways,  such  as  uliiity  co.T^pany 
bill  inserts,  may  be  more  useful. 


incandescent  lamps  with  two  filaments 
of  different  wattage  that  can  be  burned 
either  separately  or  together,  producing 
three  different  light  output  levels),  the 
Commission  proposed  requiring  that 
design  voltage,  wattage,  light  output  and 
an  efficiency  measure  be  disclosed  for 
operation  at  each  level.  It  proposed  that 
the  life  rating  be  based  on  the  life  of  the 
first  filament  that  fails.  The  Commission 
solicited  comments  on  whether  and 
how  proposed  operating  cost 
disclosures  should  apply  to  multiple 
filament  lamps.'-" 

Five  comments  addressed  how  to 
disclose  wattage,  light  output, 
laboratory  life  and  the  energy  index  for 
these  lamp  products. '^9  There  was 
general  agreement  among  these 
comments  that  the  Commission  should 
require  disclosure  of  watts  and  lumens 
for  all  three  settings,  and  that  the 
required  disclosure  of  the  laboratory  life 
of  the  lamp  should  be  determined  on 
the  basis  of  the  major  filament.  "<>  One 
comment  recommended  requiring  use  of 
the  average  wattage  "as  used"  in 
calculating  an  estimated  operating 
cost.''! 

Based  on  the  discussion  in  Part 
IV.C.l.a-e,  above,  the  Commission  has 
determined  to  require,  for  multiple 
filament  lamps,  the  same  disclosures 
required  for  a  single  filament  lamp,  i.e., 
energy  used  (in  terms  of  wattage),  light 
output  (in  lumens),  laboratory  life  (in 
hours)  and  the  Advisory  Disclosure. 
Consistent  with  the  Light  Bulb  Rule,  the 
Commission  has  determined  to  require 
disclosure  of  wattage  and  light  output 
for  each  light  output  level  of  a  multiple 
filament  lamp.  The  Commission  has 
determined  to  require  disclosure  of 
average  laboratory  life  on  the  basis  of 
the  filament  that  fails  first,  rather  than 
on  the  major  filament,  as  suggested  by 
the  comments. '^2  If  the  secondary 
filament  routinely  fails  before  the  major 
filament,  basing  the  life  estimate  on  the 
major  filament  would  not  be  helpful  to 
purchasers.  For  the  reasons  explained  in 
Part  IV.C.2.b,  above,  the  Commission 
has  determined  not  to  require  energy 
operating  cost  information  for  multiple 
filament  lamps.  See  §  305.11(e)(1)(G)  in 
"Text  of  Amendments,"  below. 


'-'"See  58  KR  at  60155,  and  Questions  3  a.nd  4, 
at  60158-59 

'-'"N.'EMA.  G-3.  45.  (Tr),  206-207,  (Sapp).  G-10 
14;  GE  (Tr  ),  21 1;  Osram  (Supp.),  G-ll,  3.  Ph;iipt 
ISupp).  G-12.  l;ORDOE.GG-13.  7. 

""Id 

'>'ACEEE.GO-l,3. 

"•This  is  consistent  with  the  Light  Bulb  Rule,  ".b 
CFR409  1  n  1 
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4.  lAdditional  Disclosures 
Recommended  for  Compact  Fluorescent 
Lap.ps 

Several  comments  recommended 
r€>quiring  disclosures  for  compact 
fluorescent  lamps  that  would  be  unique 
to  this  type  of  lamp.  These  suggestions 
are  discussed  below. 

a.  Equivalence  claims.  In  its  proposal 
described  in  the  NPR,  ACEEE  suggested 
that  the  relative  light  output  of  a 
compact  fluorescent  lamp  be  measured 
by  comparing  it  to  an  incandescent 
reference  lamp,  with  an  incandescent 
reference  lamp  being  defined  for  each 
common  type  and  wattage  of  compact 
fluorescent  lanip.'^-'  Presumably,  this 
would  provide  those  purchasers  who 
use  watts  when  buying  incandescent 
lamps  with  light  output  information 
they  could  use  in  deciding  which 
compact  fluorescent  lamp  would 
provide  the  most  comparable 
replacement  for  that  incandescent 
reference  lamp.  Responding  to  this 
suggestion,  some  comments 
recommended  against  requiring  that  the 
lumens  of  compact  fluorescent  lamps  be 
expressed  as  a  percentage  of  the  light 
output  of  an  incandescent  reference 
lamp."  '■»  Others  favored  sucli  an 
approach.'^' 

The  Commission  believes  that  the 
disclosure  of  wattage,  light  output  in 
lujiiens,  and  the  other  factors  required 
by  the  final  labeling  rules,  will  be 
sufficient  to  allow  purchasers  to 
compare  competing  products  when 
making  purchasing  decisions,  without 
the  necessity  of  tying  a  compact 
fluorescent  lamp  to  a  specific 
incandescent  reference  lamp.  Therefore, 
the  Commission  has  decided  not  to 
require  disclosure  of  an  equivalent 
rrforence  lamp  for  each  compact 
fluorescent  lamp.  Manufacturers  may 
voluntarily  choose  to  make  equivalence 
claims,  however. 

h.  Base-up/base-down  measurement. 
Most  comments  that  specifically 
addressed  the  light  output  performance 
of  compact  fluorescent  lamps  suggested 
thgt  lum.en  measurements  for  these 
products  vary  depending  on  whether 
the  lamp  is  tested  in  a  base-up  or  basc- 


'*"5BFK  at  60154. 

'^■•UBL  (S.:pp  l.GC-21.  2  CCFL  p^rkrfg*^ 
irftrmalion  should  not  claim  equivalent  light 
(mlput  based  on  inrandesce■^l  wattcge"). 

<f*  MN  DPS.  GG-9,  2  ("It  would  be  confusing  to 
exprebs  light  output  of  a  lamp  as  a  percent  of  a 
ref«npnce  lamp.  Comparison  wiih  reference  la-nps  is 
an  excellent  approach,  but  the  comparison  should 
ht-    Jmply  stated  in  Udtts.  lumens  per  watt  and 
ur;tns.  It  Wftuld  be  especially  hripful  in 
c.uouraging  the  sale  of  compact  fluorescent  l.:r:i['S 
to  have  a  comparable  light  output  compart 
.n  .i^fp.scent  lamp  as  the  reference  la.Tip  for 

'.ndescenl  lansps  and  vire-ver-sa."'):  LRC.  CA'i-l'i. 
-:  !ili\  AC  (Supp.).  C.G-24.  2. 


down  position.'^  For  example,  there 
was  testimony  at  the  Workshop  to  the 
effect  that  there  could  be  as  much  as  a 
20  to  30  percent  variation  in  light 
output  between  a  base-down  and  a  base- 
up  configiu-ation,  depending  on  the 
lamp  and  its  installation.'"  The 
comments  also  state  that  no  test 
procedure  has  yet  been  developed  to 
measure  lumens  accurately  for  compact 
fluorescent  lamps  in  a  base-down 
position.'^" 

There  was  general  agreement  among 
these  comments  that  the  fact  that 
lumens  will  vary  between  base-up  and 
base-down  applications  should  be 
addressed  in  the  disclosure 
requirements.  Most  comments  also 
agreed  that,  if  there  were  more  than  a 
five  percent  difference  between  base-up 
and  base-down  lumens,  manufacturers 
should  be  required  to  disclose  each 
separately,  disclosing  base-down 
lumens  to  the  best  of  their  ability.' "' 
The  Commission  agrees  that,  to  the 
extent  the  base-up/base-down 
positioning  of  compact  fluorescent 
lamps  affects  the  light  output  of  the 
lamps  significantly,  those  differences  in 
light  output  should  be  disclosed.  The 
Commission  finds  that  a  difference  of 
more  than  five  percent  in  lumen  output 
is  significant,  and  has  determined  that 
the  labeling  rules  shall  require 
disclosure  of  fight  output  in  lumens  for 
both  base-up  and  base-down  positions 
when  the  manufacturer  has  reason  to 
believe  that  the  difference  between  the 
two  disclosures  would  be  more  than  five 
percent.  Therefore,  if  the  manufacturer 
has  reason  to  believe  the  light  output  at 
a  base-down  position  would  be  more 


I  ''See.  e  «..  Aa':EE.  CG-1.  3,  (Tr).  234.  (Supp). 
U;-21.  3;ORDOE.  GC-13.  10:  LKC,  CX>15.  2. 
(Tr.).  235;  US  EPA.  CX>17.  2:  Osram  (Tr.).  233.  242: 
C;t  (Tr.I.  2.36;  NEMA  (Tr).  272;  Philips  (Supp.).  G- 
12.  1;  LBL  (Supp).  GC,-22.  2.  Compact  fluoruscent 
lamps  normally  are  tested  for  light  output  ratings 
with  the  base  facing  upward.  On  the  other  hand, 
compact  fluorescent  lamps  used  as  replace.nents  for 
incandescent  lamps  normally  are  used  with  tiie 
base  faring  downward.  This  difference  in  position 
may  result  in  a  different  light  output.  In  addition, 
the  temperature  of  the  eiivironniont  surrounding  the 
compact  fluorescent  lamp  also  affects  light  output. 
VVIien  compact  fluorescent  la.mps  are  used  in 
enclosed  luminaires  with  internal  tu'.Tiperatures  that 
are  elevated  above  room  temperature,  the  result 
may  be  reduced  light  output.  The  same  is  true  when 
compact  fluorescent  lamps  are  ojieratcd  ouldcxjrs  at 
low  temperatures.  Rensselaer  Polytei  hnic  Institute. 
Lighting  Research  Center.  National  Lighting  Product 
Information  Program.  Specifier  Rt;ports:  Screwba!.e 
Compact  Fluorescent  Lamp  Products  ("Rens.selaer 
Keport").  Vol.  1,  Issue  6.  April  IIWS.  C-3.  at  6. 

'".Sep.  eg.  US  EPA.  GG-17,  2;  Osram  (Tr.).  233; 
LRC  (Tr.I.  235. 

"•See  ACEEE  (Supp).  CG-21.  3.  LBL  (Sujip). 
(X'r-22.  2:  OR  DOE.CC-13,  in. 

I  '-LRC  (Tr).  235:  ACEEE  (Tr).  230.  (Supp).  CX> 
21.3  (would  prefer  that  a  test  procedure  for  base- 
down  lumens  be  (developed  but  supports  disclosure 
twst^d  on  nioltiplier  in  interim!;  NLM.A  (Tr.).  272; 
Philips  [Siipp.).C^12.  1. 


than  5%  different,  the  label  also  must 
disclose  the  light  output  at  the  base- 
down  position  or,  if  no  test  data  for  llie 
base-down  position  exist,  that  the  light 
output  for  a  base-dowii  position  might 
be  more  than  5%  less.  See 
§  305.11(e)(1)(E)  in  "Te-xt  of 
Amendments,"  below. 

c.  CRI  and  CCT.  Some  comments 
suggested  that  the  Commission  require 
the  disclosure  of  the  color  rendering 
index  {"CRI")  and  the  correlated  color 
temperature  ("CCT")  for  compact 
fluorescent  lamps.'*  These  two 
measurements  are  used  by  the  industry 
to  describe  the  color  of  the  light  that 
compact  fluorescent  lamps  produce. 
The  record  on  whether  these  factors 
should  be  disclosed  is  insufficient  for 
the  Commission  to  prescribe  labeling 
requirements.  Although  these  arc  useful 
disclosures  for  commercial  consumers 
and  for  some  knowledgeable  residential 
consumers,  they  are  not  necessary  for 
them  or  other  purchasers  to  select  the 
most  energy  efficient  lamps  to  fill  their 
lighting  needs.  Additionally,  it  would 
be  difficult  to  explain  the  meaning  and 
use  of  these  items  in  concise  and  simple 
terms  on  the  limited  space  available  on 
lamp  packaging.  To  the  extent  such 
information  is  important,  it  is  likely  that 
manufacturers,  utility  companies  and 
other  interested  parties  voluntarily  will 
provide  that  information  on  packaging 
or  by  other  means.  If  they  do  not  and 
consumers  are  dissatisfied  with  the 
performance  of  compact  fluorescent 
lamps,  they  will  not  make  repeat 
purchases  of  compact  fluorescent  lamps. 
Consequently,  the  Commission  is  not 
requiring  the  disclosure  of  CRI  or  CCT 
for  compact  fluorescent  lamps. 

d.  Operating  temperature.  OR  DOE 
recommended  that  the  Commission 
require  disclosure  of  the  effect  of 
operating  temperature  on  compact 
fluorescent  lamps.  OR  DOE  stated  that 
many  fluorescent  products  do  not  start 
or  operate  well  at  very  low 
temperatures,  such  as  in  outdoor 


|*'WA  SEO.  00-18.  3:  MA  AG.  CX^-R.  3.  (Supp  ). 
C(;-24.  1-2;  OR  DOE.  CG-13,  5-7,  7-8,  ORSll.  CC^ 
14.  2-3.  EPCA  defines  these  two  terms  as  follows; 

The  term  "color  rendering  index"  or  "CRI"  mejins 
the  measure  of  the  degree  of  color  shift  objects 
undergo  when  illuminated  by  a  light  source  as 
compared  with  the  color  of  those  some  obfecls 
when  illuminated  by  a  reference  source  of 
comparable  color  temperature.  42  U.S.C.A. 
6291(301(11  (West  Supp   19931. 

The  term  "correlated  color  temperature"  means 
the  absolute  temperature  of  a  biackbody  whose 
chromaticity  most  nearly  resembles  lliat  of  the  light 
source.  42  U.S.CA-  629i(30)(K)  (West  Supp.  1993). 

1  he  NPR  proposed  including  these  definitinns  of 
CRI  and  C(;T  in  the  Rule  because  thev  are  terms  that 
will  often  be  used  in  connection  with  the  marlu-ting 
of  fluorrscenl  lamp  products  and  because  DDE  iruty 
include  them  in  its  standards  or  test  procedure 
rules. 
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lighting  in  cold  temperatures,  and  do 
not  provide  full  light  output  at  very  low 
or  very  high  temperatures.'-"  The  record 
does  not  contain  sufficient  specific 
information  for  the  Commission  to 
conclude  how  significant  and  extensive 
the  effects  of  temperature  are  on 
compact  fluorescent  lamps  in  actual 
practice  and  to  determine  what  specific 
disclosures  are  needed.  Moreover,  it 
appears  that  manufacturers  already 
disclose  the  temperature  factor  in  some 
instances  on  compact  fluorescent  lamp 
packages.  To  keep  the  required 
disclosures  simple  and  concise, 
therefore,  while  fulfilling  the  statutorv 
mandate  concerning  the  important 
information  the  labeling  rules  should 
provide,  the  Commission  has 
determined  not  to  require  disclosures 
'  concerning  the  operation  of  compact 
fluorescent  lamps  under  these  operating 
conditions. 

e.Soise  and  interference  factors. 
Several  comments  suggested  requiring 
disclosure  of  v,arning-typc  information, 
such  as  the  possibility  that  compact 
fluorescent  lamps  will  interfere  with 
some  remote  control  and  other 
electronic  devices.  ••'^  One  comment 
recommended  requiring  the  disclosure 
of  power  quality  and  noise  factors.'-*' 
Although  noise  interference  warnings 
appear  on  packaging  for  at  least  some 
compact  fluorescent  lamps,  there  was 
in.sufficient  information  presented  on 
the  rulemaking  record  about  how- 
significant  these  factors  are.  In  light  of 
this,  as  well  as  the  practical  necessity  to 
limit  required  disclosures  to  the  most 
important  information  consumers  need, 
the  Commission  has  determined  not  to 
require  disclosure  of  these  factors.  To 
the  e.xtent  manufacturers  wish  to 
disclose  information  about  any  of  these 
factors  in  a  truthful  and  non-deceptive 
way.  they  will  be  free  to  do  so. 

5.  Location  and  Format  of  Packaging 
Disclosures 

a.  Location.  As  described  in  the  NFR, 
NEMA  proposed  that  the  disclosures 
discussed  above  for  general  sen.'ice 
incandescent  (nonreflector)  lamps  and 
medium  base  compact  fluorescent 
lamps  appear  on  at  least  one  panel  of 
the  outer  sleeve  of  lamp  packages. 


'-"'OR  OOE.  GG-n.  5-6.  OR  DOLs  cnninieiit 
diretted  ihisconcer.T  to  ail  fluorescenl  la.-np 
prodacis.  Because  general  ser\  ice  fl-joresceni  la.-^ips 
are  purchased  overwhei.Tiingiy  for  commerrial  use. 
diid  most  commercial  purchasers  are  more 
knowledgeable  about  the  factors  affecting 
performance  of  those  lamp  products,  the 
Com.Tiission  is  addressing  this  issue  primarilv  as  it 
concerns  compact  fluorRscent  lumps  purch.ised  bv 
residential  consumers. 

>^'M.\  \G.  GG-a.  1-3,  (Supp.).  CAr-iA.  1-2; 
.NtPS.  CA,-11.  3;  LBL.  CjG-?.  2. 

'-"ORSU.  GG-14.  3. 


NEMA  suggested  that  the  Commission 
specify  both  type  size  and  relative  size 
specifications  for  the  disclosures,  and 
that  the  Commission  require  that  the 
supplemental  disclosures  NEMA 
proposed  (the  energy  index  and 
estim.ated  annual  operating  cost)  be 
disclosed  in  a  square  at  least  one  inch 
by  one  inch.'-** 

ACEEE's  suggestions,  as  described  in 
the  NPR,  did  not  contain  specific  format 
recommendations.  ACEEE  suggested, 
however,  that  the  Commission  specify 
label  content  and  size,  while  allowing 
manufacturers  flexibility  to  design  their 
o\Mi  customized  labels  within  the 
specified  parameters.  »••' 

The  Commission  did  not  propose 
specific  formats  in  the  NPR  for  the  size 
or  location  of  the  disclosures  under 
consideration.  The  Commission  stated, 
however,  that  it  would  consider 
requiring  that  the  principal  disclosures 
be  featured  on  the  front  panel  of  a 
package  label,  perhaps  within  a  graphic 
box,  while  permitting  other  disclosures 
to  be  placed  elsewhere.  **^ 

Accordingly,  the  Commission  has 
determined  to  require  that  the  basic 
disclosures  '-"^  and  the  Advisory 
Disclosure  be  made  on  the  principal 
display  panel  of  packages  for  these  two 
types  of  lamps.  The  comments  that 
addressed  where  these  disclosures 
should  be  made  agiPt  d  that  key 
disclosures  should  be  oa  the  front 
panel,  or  on  "at  least  one  panel."  '*''  The 
Commission  has  determined  that  it  is 
unnecessary  to  pre.scribe  exact 
specifications  for  all  aspects  of  the 


'"58  .'^■Rat  b01.i:i-54 

'■"W  at  6015-1. 

•^W  at  60156. 

'-"The  basic  disclosures  aro  <i'^«..>;n  vcii,'g>"  |if 
other  than  120).  energy  u.^ed  |e>prps.sed  in  Wr-tts). 
light  output  (expressed  in  l'j,T)Pn!i|.  life  (expressed 
in  hours),  and  numbnr  of  bulbs  i.-i  pecktge  (if  more 
than  one). 

'-^See,  pg.  OR  DOE.  GG-IS.  Enclosure  (showing 
proposed  disc  losures  for  front  end  back  package 
panels):  Osrani  (.Sopp  ).  G-11.  1  (disc  losures  should 
be  made  on  the  main  panel):  Philips  (Supp  ).  G-12. 
1  (disclosures  should  be  on  at  Inast  one  panful  of  !he 
lamp  package):  NEM.\.  G-3.  39.  (Supp  ).  G-10.  10 
(the  main  disclosures  should  be  on  .:t  least  one 
panel  of  the  package).  .Mthough  iis  com.Tient  was 
directed  at  the  disclosure  of  <,n  enerp-y  efficiency 
range,  NlST's  remarks  on  disclosure  location  are 
pertinent: 

The  side  of  the  package  is  not  in  a  promincr.t 
display  situation  since  the  customer  must  remo\  e 
the  package  in  order  lo  examine  ;he  s. debar 
information.  That  is  probably  too  late  in  the 
decision  process  for  many  purchasers.  It  would 
seem  to  be  more  advantageous  to  show  >uch 
information  on  the  front-of  ihe  package.  Then  the 
buyer  could  more  readily  determir.e  t.lal  there  is 
another  option  before  n-movi-ig  torn  ihe  shelf.  As 
GE  noted,  the  crowded  display  areus  tan  become 
confusing,  if  not  overwheiming.  i'or  a  wise  choice 
to  be  maile  from  the  many  offerings  dif  p.oNed. 
Therefore,  il  see.ms  to  be  even  mo.'e  l.Tipyrtant  to 
gel  the  info.-mation  displayed  up  front. 

.M.ST  (Supp.).  G023.  2. 


required  disclosures  But,  to  ensure 
prominent  display  of  the  light  output 
figure  as  well  as  the  word,  "lumens," 
the  Commission  is  specifying  format 
requirements  for  these  and  the  other 
performance  disclosures. '■»9  See 
§§305.11(e)(l)(A)and  305.11(e)(1)(B)  in 
"Text  of  Amendments,"  below. 

b.  Type  size,  pominence,  and  graphic 
enclosures.  Many  comments  stressed 
the  importance  of  making  the  light 
output  discl(-)sure  with  prominence  that 
IS  equal  or  similar  to  the  energy  used 
(wattage)  disclosure.  These  comments 
agreed  tliat,  to  encourage  consu:ners  to 
shop  for  Limps  based  on  efficiency,  the 
disclosure  requirements  should  direct 
consumers'  attention  to  light  output  in 
lumens.  To  accomplish  this,  the 
comments  generally  recommended  thai 
the  lumens  number  be  disclosed  in  a 
size  that  is  at  least  50%  as  large  as  the 
wattagi'  number  and  that  it  be  disclosed 
with  prominence  equal  to  the  disclosure 
of  watts. '■'"> 

The  Commission  agrees  that  the 
requirements  should  direct  consumers 
to  the  lumen  disclosure,  and  facilitate 
consumers'  understanding  of  the 
meaning  of  the  various  terms.  In  the 
Commission's  experience,  this  will  be 
facilitated  by  using  simple, 
understandable  language  and  p-^tfing 
the  most  important  information  first. 
Accordingly,  the  amer.dcvj  rule  specifies 
that  the  required  disclosures  appear  in 
the  following  order: 

(1)  The  term  "fight  output"  followed 
by  the  lumens  figure,  and,  in  close 
proximity  to  either  of  these,  the  tenn 
"lumep.s;" 

(2)  The  term  "energy  used"  followed 
by  the  wattage  figure,  and.  in  close 


'■^.See  .NEMA.  G-3.  6  (package  fie^'gn  >,;!>»  an 
impori.inl  part  in  the  sale  of  lamps,  pacicaije  ."las 
limited  space,  specific  words  ano  fo.Tr.c:*  matter 
gre..itly). 

'■"'See.  pg.  Ang-lo  (Tr.).  156.  GE,  C-2  T,  ;Ar.s  !. 
9.  (Tr.).  179  (does  not  believe  that  iumcr.s  should 
be  larger  than  watis  on  the  package!;  NEM.^.  G-3, 
39  (wheriver  wattage  is  displayed,  hgM  output 
;tuist  be  disclo.sed  in  close  proximity,  in  type  thai 
is  at  least  50  percent  the  size  of  the  wettcge  ng.jrf): 
42  (Com.mission  should  consider  reouiri.-.g  ;-..\ 
disclosures  of  wattage  be  accomparied  by  a 
reference  to  li^hl  output  of  equal  size  &r,d 
p.'-ominence).  (Supp.).  G-10.  12  (disclosure  of  .,ght 
output  in  lumens  should  be  at  least  the  same  size 
and  no  less  prominent  that  the  disclos-re  of 
wa-.tagei;  Philips.  G-5,  2  (the  words  Llg""!  Output 
should  appear  in  dose  proximity  to  the  wcfage.  in 
print  at  least  50%  that  of  the  wattage).  MO  DSR. 
lit^lO.  3  (brightness  (lumens),  yearly  energy  costs, 
and  lamp  iif,^  should  be  more  promi-.ent  th.in  other 
required  information  such  as  watts,  \  olts.  a.-.d  size': 
W'A  SEO.  GG-18.  1-2  (to  begin  steering  con-  jrr.ers 
to  lumens,  lumens  disclosure  should  be  larger  in 
comparison  to  watts  than  is  presently  recired.  it 
should  perhaps  ()e  of  equal  size  and  promir.fnce*: 
Osram  (Supp).  t^ll.  1  (light  output  u;scios„re 
should  be  no  smaller  than  the  wattage  disclosun-i: 
.-SCEEE  (Supp).  GG-21.  1  (agrees  with  the  p.'opos.l 
forw.irded  by  Angelo  that  t.he  lamp  pocnage  .lave 
both  lumens  and  watts  printed  in  ecjuul  s izt-I. 
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prb>dmity  to  either  of  these,  the  word 
"watts;"  and 

(3)  The  term  "life"  followed  by  the 
life  in  hours  figure  and,  in  close 
prt),ximity  to  either  of  these,  the  word 
"hpurs." 

In  addition,  the  disclosures  must 
coriform  to  the  following  type  size 
requirements: 

fl)  The  three  numerical  figures  must 
be  of  equal  size; 

(2)  The  terms  "light  output,"  "energy 
usfxl"  and  "life"  must  be  of  equal  size; 
anjd. 

(S)  The  terms  "lumens,"  "watts,"  and 
"hours,"  must  be  of  equal  size  but  only 
apjpro.ximately  50%  of  the  size  of  the 
teifms  "light  output,"  "energy  used," 
anjd  "life,"  while  still  clear  and 
conspicuous. 

Pee  §  305.11(e)(1)(B)  and  appendix  K 
ini"Text  of  Amendments,"  below. 

The  rules  require  that  lamp  packages 
contain  an  Advisory  Disclosure  to 
educate  purchasers  how  to  select  the 
most  efficient  lamp  that  meets  their 
neods.  The  required  Advisory 
Disclosure  is: 

To  save  energy  costs,  find  the  bulbs  with 
thi  light  output  you  need,  then  choose  the 
onp  with  the  lowest  watts. 

This  statement  must  appear  on  the 
primar)'  display  panel  of  the  lamp 
paickage,  along  with  the  required 
disclosures  of  lumens,  watts  and  life. 
The  Commission  is  not  specifying  the 
type  size  or  style  of  this  reference,  but 
it  jnust  be  clearly  and  conspicuously 
displayed.  See  §305. 11(e)(1)(F)  in  "Text 
of'Amendments."  below. 

6.  Disclosures  in  Catalogs 

In  the  NPR,  the  Commission  proposed 
that  required  information  be  disclosed 
bath  on  packages  and  in  catalogs  from 
which  the  lamp  products  may  be 
purchased.  15'  EPCA  authorizes  the 
Commission  to  require  that  information 
re<iuired  on  labels  be  contained  in 
catalogs.  42  U.S.C.  4296(a)  (1988).  For 
consumers  who  purchase  lamps  through 
catalogs  for  either  residential  or 
coimmercial  use,  the  catalog  serves  the 
same  informational  function  as  a 
package  does  for  those  who  purchase 
thfe  product  off  a  store  shelf. 

Most  of  those  who  commented  on  this 
issue  generally  supported  the 
Commission's  proposal.  NEMA 
originally  recommended  against  the 
Commission's  proposal,  arguing  that  the 
disclosures  that  NEMA  had  proposed 
w'tre  uniquely  suited  to  the  size  and 
space  constraints  of  packages,  and  did 
not  necessarily  translate  well  to 
disclosures  in  catalogs. '^2  in  its  final 


comment,  however,  NEMA 
recommended  requiring  disclosure  of  all 
required  information  in  catalogs,  except 
lumens  per  watt  and  number  of  bulbs  in 
the  package. '5'  OR  DOE  and  \VA  SEO 
recommended  that  all  required 
disclosures  be  required  in  ordering 
catalogs.  "•»  Home  Depot  recommended 
that  the  Commission  clearly  define 
"catalog"  to  differentiate  between 
manufacturers'  catalogs  and  retailers' 
advertising  catalogs  or  circulars  from 
which  lamps  can  be  ordered. '^s 

The  Commission  has  concluded  that 
the  required  disclosures  are  important 
to  both  commercial  and  residential 
purchasers  of  these  two  types  of  lamps, 
whether  they  are  purchasing  the  lamps 
in  a  store  or  through  a  catalog.  The 
Commission  has  determined,  therefore, 
to  require  that  all  disclosures  that 
§  305.11(e)  requires  on  packaging  be 
made  clearly  and  conspicuously  in 
catalogs  from  which  the  lamps  can  be 
ordered,  with  the  exception  of  the 
number  of  lamps  in  a  package.  The 
Commission  is  not  requiring  this  last 
disclosure  in  catalogs  because  catalogs 
often  offer  lamps  packaged  in  different 
ways.  In  some  cases,  lamps  are  offered 
in  cartons  containing  smaller  packages 
of  several  bulbs  apiece.  In  others,  lamps 
are  offered  in  bulk  quantities  and  the 
lamps  are  not  shipped  in  retail-store- 
type  packages.  In  both  cases,  the 
catalogs  clearly  disclose  price  and 
quantity  with  respect  to  the  lamps 
described  on  their  pages.  In  contrast,  in 
some  instances  at  point  of  sale,  without 
actually  opening  a  package,  it  is  not 
clear  how  rnany  lamps  are  inside. 

For  catalogs  not  distributed  to 
consumers  for  making  purchases  for 
personal  use  or  consumption  by 
individuals,  the  disclosures  need  not 
comply  with  the  format  provisions  of 
§  305.11(e)(1)(B),  but  must  only  be 
disclosed  clearly  and  conspicuously. 
The  Commission  also  agrees  with  OR 
DOE's  recommendation  that,  in  cases  in 
which  the  same  disclosure  applies  to 
entire  categories  of  products  in  the 
catalog,  it  is  only  necessary  for  the 
required  disclosure  to  be  made  once  on 
each  page  on  which  such  products 
appear.  Accordingly,  the  labeling  rules 
allow  this  accommodation.  See 
§  305.14(d)(1)  in  "Text  of 
Amendments."  below.  The  Rule  also 
requires  that,  if  manufacturers  make 


"  58  FR  at  60154-56. 
t  NEM,^.  G-3.  46-J7 


i''NEM.\(Supp.).G-10.  14. 

'"••OR  DOE.  GG-13.  9  (labeling  disclosures  for  all 
products  should  also  be  required  in  catalogs  from 
which  these  products  are  sold,  whether  at  retail  or 
wholesale:  where  a  labeling  requirement  applies  to 
entire  categories  of  products  in  the  catalog,  the 
disclosure  could  be  made  once,  prominently,  at  the 
ver)-  least  on  each  page);  WA  StO.  CX>-18.  4. 

""  Home  Depot.  rx>5.  2. 


operating  cost  claims  in  catalogs,  they 
disclose,  clearly  and  conspicuously,  the 
assumptions  (unit  cost  of  electricity, 
usage  period,  purchase  price,  etc.)  thqt 
were  used.  See  §  305.14(d)(2)  in  "Text  of 
Amendments,"  below. 

7.  Disclosures  in  Point-of-Sale  Printed 
Materials 

In  the  NPR.  ACEEE  suggested  that  the 
required  disclosures  for  residential 
purchasers  be  disclosed  on  point-of-sale 
materials  as  well  as  on  packages.'^''  The 
Commission  proposed  that,  as  one 
option  for  disclosures  for  lamps  sold  in 
bulk  without  individual  packages, 
manufacturers  be  required  to  include 
the  prescribed  information  in  wTitten 
materials  in  shipping  cartons  and 
retailers  be  required  to  disclose  it  at 
point  of  sale.'*'  This  proposal  was  based 
on  EPCA.  which  authorizes  the 
Commission  to  require  disclosure,  in 
written  materials  displayed  or 
distributed  at  point  of  sale,  of  any 
information  required  on  labels.  42 
U.S.C.  6294(c)(4)  (1988).  In  the 
"Questions  for  Comment"  section  of  the 
NPR,  the  Commission  solicited 
comment  on  the  appropriateness  of 
point-of-sale  requirements. ''■'* 

The  comments  were  divided  on 
whether  the  Commission  should  require 
disclosures  in  point-of-sale  materials  for 
general  service  incandescent  lamps  and 
compact  fluorescent  lamps.  ACEEE 
consistently  recommended  that  the 
Commission  require  disclosure  of 
annual  operating  and  life-cycle  cost 
information  in  point-of-sale  materials.'^"* 
Although  initially  neutral  on  this  point, 
NEMA  ultimately  opposed  mandatorv' 
disclosures  at  point  of  sale  in  favor  of 
a  requirement  that  manufacturers  be 
required  to  disclose  only  the 
assumptions  upon  which  any  voluntary 
point-of-sale  disclosures  are  based.  "^' 
GE  stated  that,  if  the  Commission 
wished  to  provide  additional 
information  explaining  the  meaning  and 
use  of  the  lumens-per-vvatt  energy  index 
disclosure,  the  method  most  suited  for 
such  disclosures  is  in  point-of-sale 
materials.'*'  LBL  suggested  that  the 


'■*58KR  at  60154. 

"•Id.  at  60155. 

"» Id.  8160159. 

l"',^CEEE.  C",G-1.  3-4.  (Tr).  169.  188.  201. 
(Supp).  GO-21.  1.  ACEEE  recommended  charts 
disclosing  si'veral  lumcns-per-wall  efficiencies 
cross-referenced  to  various  operating  costs  based  on 
different  unit  costs  for  electricity.  LBL  appeared  to 
support  this  approach,  but  recommended  disclosing 
different  waltages  in  place  of  lumens  per  watt.  LRC 
(Tr).  188-189. 

""Initial  neutralilv:  NEMA.  G-3.  40-42.  47  Later 
opposition:  NEMA  (tr  ).  190-192.  (Supp).  G-10. 
14.  26. 

"•iGE(Ans.).  r^2.  1 
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Commission  either  prescribe  the 
assumptions  upon  which  operating  cost 
disclosures  are  based  (such  as  cost  of 
electricity  and  hours  of  use)  or,  at  least, 
require  that  manufacturers  disclose 
whatever  assumptions  they  use  in  point- 
of-sale  materials.  I"  Osram  supported 
the  disclosure  of  operating  costs  only  at 
point  of  sale  and  recommended  that  the 
Commission  prescribe  specific  cost  and 
use  assumptions  for  those 
disclosures.  1*3  Home  Depot  and  SCS 
recommended  that  the  Commission 
issue  no  requirements  relating  to  point- 
of-sale  disclosures,  but  that  it  allow 
such  disclosures  voluntarily.'"* 

The  Commission  has  determined  not 
to  mandate  particular  disclosures  at  the 
point  of  sale  (other  than  the  disclosures 
on  packaging).  The  Commissions 
requirements  for  disclosures  on 
packages  and  in  catalogs  will  provide 
purchasers  of  general  service 
incandescent  lamps  ar.d  compact 
fluorescent  lamps  with  information 
sufficient  to  enable  them  to  selert  the 
most  energy  efficient  lam.ps  to  fill  their 
lighting  needs. 

Several  comments  suggested  that  the 
Commission  also  require  disclosure  of 
energy  cost  information,  or  at  least 
specifv'  the  bases  (i.e..  the  unit  energy 
cost  and  usage  patterns)  on  which  any 
voluntarily  made  energy  cost  claims  are 
calculated.  The  Commission  declines  to 
do  so,  for  the  same  reasons  the 
Commission  determined  not  to  require 
disclosure  of  energy  cost  information  on 
packaging  or  to  prescribe  the 
assumptions  on  which  voluntary  energy 
cost  information  is  provided.  The 
Commission  has  concluded,  howe^'er, 
that  it  is  important  that  consumers  be 
made  aware  of  the  assumptions  on 
which  any  energy  cost  claims  on 
packaging  or  in  point-of-sale  wTitten 
materials  are  based.  Therefore,  the  final 
labeling  rules  require  that  the 
assumptions  (unit  cost  of  electricity, 
purchase  price,  hours  of  use,  patterns  of 
use,  etc.)  on  which  any  voluntary  claims 
about  energy  operating  cost  are  made  be 
clearly  and  conspicuously  disclosed  in 
connection  with  such  claims  on 
packaging  or  in  point-of-sale  written 
materials. i«  See  §305. 11(a)(2)  in  "Text 
of  Amendments,"  below. 

D.  Disclosures  for  General  Senice 
Incandescent  Reflector  Lamps 

In  the  NPR,  the  Commission  stated 
that  incandescent  reflector  lamps  would 
be  within  the  category  of  general  ser\ice 
incandescent  lamps  under  the 


Commission's  proposed  labeling 
rules."*  As  such,  the  rule  amendments 
would  have  required  manufacturers  of 
these  products  to  disclose  design 
voltage  (if  other  than  120),  wattage,  light 
output  (expressed  in  lumens),  hfe 
(expressed  in  hours),  a  supplemental 
disclosure  (either  lumens  per  watt  or 
operating  cost),  and  number  of  bulbs  in 
the  package  (if  more  than  one).'*-'' 
ACEEE's  proposal,  as  outlined  bv  the 
Commission  in  the  NPR,  would  also 
apply  equally  to  reflector  and 
nonrefiector  general  ser\ice 
incandescent  lamps.  In  contrast,  as 
discussed  in  the  NPR,  NEMA 
recommended  that  general  ser\ice 
incandescent  reflector  lamps  be  subject 
to  disclosure  requirements  that  would 
be  substantially  different  from  those 
required  for  other  general  service 
incandescent  lamps.  Specifically. 
NEMA  recommended  requiring,  for 
incandescent  reflector  lamps,  the  same 
disclosure  it  proposed  for  general 
service  fluorescent  lamps  (i.e., 
disclosure  only  of  the  encircled  capital 
letter  "E."  as  the  Rule  presently  requires 
for  fluorescent  lamp  ballasts,  16  CFR 
305.11(d)).  This  would  designate  that 
the  product  meets  the  energy 
conservation  standards  established  in 
EPCA.'**  NEMA  suggested  that  the 
designation  be  indicated  in  the 
manufacturer's  catalogs  and  other 
printed  material,  and  that  the  encircled 
"E"  be  etched  on  the  products 
themselves.  ""9 

1.  Disclosures  on  Packaging  ^d  in 
Catalogs 

Fourteen  of  the  participants 
commented  on  what  tvpe  of  disclosures 
the  Commission  should  require  for 
general  service  incandescent  reflector 
lam.ps.  Five  comments  supported 
limiting  the  required  disclosures  for 
these  lamps  to  an  encircled  "E."  as 
NEMA  suggested. 'T^  Six  supported  a 
requirement  to  disclose  the  basic 
elements  and  efficiency  index  proposed 
by  the  Commission.''"  Three  favored  a 
requirement  to  disclose  the  encircled 


"^■'LBL|Supp.).GC-22.  1.4. 
""Osram  (Supp.).  C-11.  2. 
""Home  Depot.  GG-5.  2  (Tr  ).  196. 
">'  See  Pan  rV.C.2.b.  above. 


"*58FRat6015l. 

'"'/d  at  60154-55. 

"«42  U.S.C.A.  6295(i)(lHA)  [West  Supp.  1093). 

"«58FR  at  60152-53. 

""NEMA.  &-3,  29,  (Supp.),  G-10,  28:  IKS.  GG- 
6.  2:  GE.  G-2.  6.  (Ans.).  1,  2.  Philips.  G-5.  2: 
Supreme  (Supp.).  G-13.  1. 

'■<>  LBL.  GG-7.  1;  MN  DPS.  GG-9.  1-2:  MO  DNR. 
GG-10.  1:  OR  DOE.  GG-13.  2-7.  7-8:  WA  SEO.  GG- 
18.  2:  Angela  G-1.  2.  The  besic  elements  are: 
Voliaije  (if  other  than  1201.  wattage,  light  output 
(expre.ssod  in  lum«ns).  laboratory  life  (in  hours), 
snd  number  of  bulbs  in  the  paciage  (if  .-nore  than 
oie). 


"E,"  but  with  additional  limited 
disclosures. '■'2 

Those  supporting  an  encircled  "E" 
disclosure  for  general  service 
incandescent  reflector  lamps  argued  that 
the  minimum  efficiency  standards 
added  to  EPCA  by  EPA  92  for  these 
lamps  i^"*  would  eliminate  all  but  the 
efficient  models, !''■»  leaving  purchasers 
with  little  choice  among  the  remaining 
models  in  terms  of  energy  efficiency. '"> 
They  also  contended  that,  because  the 
products  are  purchased  for  the 
specialized  purpose  of  directing  a 
focused  beam  of  light  onto  an  area  or 
object,  purchasers  are  primarily 
interested  in  the  pattern  (or  spread)  and 
the  intensity  of  the  beam.'"'*  NETMA  and 
Philips,  moreover,  maintained  that 
manufacturers  are  already  disclosing  the 
elements  that  are  relevant  to  purchasers 
of  these  lamps — wattage,  voltage,  life, 
beam  intensity  and  beam  spread. i""' 
NEMA  added  that  the  Commission  can 
rely  on  marketing  pressures  to  compel 
manufacturers  to  continue  making 
disclosures  of  pertinent  lighting 
characteristics  without  a  mandate.''"' 
These  comments  concluded  that  the 
Commission  does  not  have  to  require 
most  of  the  elements  proposed  for  other 
general  service  incandescent  lamps  and 
compact  fluorescent  lamps  for 
purchasers  to  be  able  to  select  a  general 
service  incandescent  reflector  lamp. 

Three  comments  supporting 
disclosure  of  all  the  basic  elements  for 
general  service  incandescent  reflector 
lamps  did  not  agree  that  the  EPCA 
standards  would  eliminate  variation 
among  the  efficiencies  of  these 
products.  I ''9  LBL  contended  that  the 


'-•Osram.  G-4.  2.  (Supp.).  G-ll.  4.  ACEEE.  GG- 
1.  3.  (Supp  ).  GG-21.  2:  LRC.  GG-15.  3.  (Tr  ).  312. 

'"42  I'.S.C.A.  6295(i)(l)(.A)  (West  Supp.  1993). 

"■'.\EMA(Supp.).  G-10.  28:  Philips  (Supp  ).G- 
12.2. 

•■•' Osram  (Supp).  G-ll.  3. 

•"•GE.  G-2.  3.  6.  (Ans.).  2.  9.  (Tr).  301.  304: 
NEMA.  G-3.  19-21.  30:  Osrarn  (Tr).  295  CWhea 
you  purchase  a  reflector  incandascent  lamp,  you  a.'e 
interested  in  how  it  concentrates  the  light  on  the 
particular  object  or  task  that  you  bought  the  lamp 
to  iiliiminate.  And  that  typically  is  characterized 
*    *   *  in  terms  of  beam  spread  and  beam 
performanca.");  lES.  GG-6.  2. 

'"NEMA.  C-3.  29-30.  (Supp).  C-10.29:  Philips. 
G-5.  2  (Philips  limited  its  remarks  to  baam 
characteristics). 

•'"NEMA.  G-3.  31. 

•■^  Angelo  (Supp).  G-«.  2  ("To  presume,  as 
NEM,^  does,  that  halogen  PAR  lampa.  which 
already  meet  the  standards,  will  simply  capture  the 
entire  market,  belittles  the  attempts  of  others  to 
meet  the  efficiency  standards  with  less  expensive 
technology."):  ACEEE  (Supp).  GG-21.  2  (■•*   *   • 
the  "circle  E  '  alone  does  not  reflect  the  sutisiantial 
variations  in  efficacy  among  incandescent  reflector 
products  that  exceed  |EPA  92|  efficienrv 
standards.")  LBL  (Supp).  fX>-22.  3  ("While  the 
minimum  efficacy  required  by  |EPA  92|  for 
incande.scent  reflector  lamps  in  effect  mandates 
halogen  reflector  lamps  or  better,  there  are  more 
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variation  is  actually  likely  to  increase  in 
the  future. '80  The  supporting  comments 
generally  stated  that  purchasers  should 
be  provided  with  information  that  will 
enable  them  to  distinguish  between  the 
lamps  that  meet  the  standards  and  those 
that  exceed  them.'*'  One  comment  also 
suggested  requiring  the  disclosure  of 
beam  spread  for  these  products. 'S2 

Some  commentors  cnanged  their 
positions  on  this  issue.  Although 
initially  opposing  the  NEMA 
recommendation  (i.e.,  for  the  encircled 
"E"),  ACEEE  later  stated  that  pubHshing 
an  encircled  "E"  on  incandescent 
reflector  lamp  packaging  would  be 
acceptable  as  long  as  wattage,  life,  and 
lumens  per  watt  were  included  in 
catalogs. '"3  LRC  originally  supported 
the  encircled  "E"  requirement  alone, 
but,  at  the  Workshop,  added  that  its 
support  was  dependent  on  a 
requirement  to  include  wattage  and  life 
disclosures  (presumably  on  packages), 
with  which  NEMA  agreed. '«*  Osram 
supported  the  NEMA  recommendation 
in  its  initial  comment  and,  in  its  post- 
Workshop  comment,  continued  to 
support  an  encircled  "E"  disclosure, 
along  with  an  additional 
recommendation  that  beam  performance 
information  (in  accordance  with  ANSI 
standards)  and  average  life  also  be 
disclosed  on  packages.  "*5 

The  Commission  nas  determined  to 
require  disclosure  of  an  encircled  "E" 
on  packages  and  in  catalogs  "*6  for  those 
general  service  incandescent  reflector 
lamps  that  meet  or  exceed  the  minimum 
efficiency  standards  set  by  EPCA.  But, 
to  inform  purchasers  of  the  meaning  and 
significance  of  this  information,  the 
Commission  is  requiring  that  a  brief 
explanatory  statement  also  appear  on 
the  packages  for  the  lamps  and  in 
catalogs  from  which  they  can  be 
ordered.  Specifically,  manufacturers 
must  disclose  clearly  and  conspicuously 
the  encircled  "E"  on  the  principal 


efficacious  options  on  the  market,  such  as  halogen 
infrared  and  compact  fluorescent  reflector  lamps. 
Future  technology  may  bring  even  more  lamps  with 
higher  efficiencies."). 

'*LBL(Supp.),GG-22.  3. 

'•"  Angelo.  C-1,  2:  ACEEE  (Supp.).  GG-21.  2; 
LBU  GG-7.  1:  MN  DPS.  GG-9.  1-2:  MO  DNR.  GG- 
10,  1;  WA  SEO.  CX^ia.  2. 

•".'WASEO,  GG-18.  3. 

'"3  ACEEE.  GG-1.  3;  (Supp.).  GG-21.  4. 

*»'LRC,  GG-15,  3:(Tr.),  312. 

'»' Osram.  G-4.  2;  (Supp.).  G-11.  4. 

'^The  record  indicates  that  manufacturers  of 
general  service  incandescent  (reflector)  lamps  sell 
many  of  their  products  through  catalogs,  especially 
to  commercial  and  industrial  customers,  and  many 
conimentors  believed  that  disclosures  should 
appeal  in  catalogs.  See,  eg..  NEMA,  G-3,  29.  31. 
(Sapp),  C-IO.  29;  Osram.  G-4.  2:  ACEEE.  GG-1,  3- 
4.  (Supp.),  GG-21,  2:  LBL  (Supp),  CG-22,  3:  OR 
DOE.  GG-13.  9:  WA  SEO.  GG-IB.  4;  Hubbell.  GC- 
9.  k 


display  panel  of  packaging  for  these 
lamps.  On  the  principal  display  panel  or 
on  another  panel,  manufacturers  also 
must  disclose  clearly  and  conspicuously 
the  statement,  "(The  encircled  "E"  logo, 
followed  by:)  means  this  bulb  meets 
Federal  minimum  efficiency  standards." 
The  encircled  "E"  and  the  explanatory 
statement  must  be  linked  by  asterisks.  In 
catalogs  from  which  general  service 
incandescent  reflector  lamps  can  be 
ordered  by  purchasers,  manufacturers 
also  must  disclose  clearly  and 
conspicuously  the  encircled  "E"  in 
close  proximity  to  each  entry  for  a 
covered  general  service  incandescent 
reflector  lamp.  On  each  page  in  such  a 
catalog  upon  which  the  encircled  "E" 
appears,  manufacturers  also  must 
disclose,  clearly  and  conspicuously  at 
least  once,  the  statement'  "(The 
encircled  "E"  logo,  followed  by:)  means 
this  bulb  meets  Federal  minimum 
efficiency  standards."  See  §  305.11(e)(2) 
in  "Text  of  Amendments,"  below. 

The  Commission  also  has  concluded, 
however,  that  the  encircled  "E" 
disclosure  and  explanatory  statement 
alone  vnW  not  provide  purchasers  of 
general  service  incandescent  reflector 
lamps  with  enough  information  to  select 
the  most  energy  efficient  products  to  fill 
their  lighting  needs.  Several  comments 
show  that  there  will  continue  to  be  a 
range  of  choice  among  different  general 
service  incandescent  reflector  lamps 
with  varying  efficiencies  after  the  DOE 
standards  become  effective.'*' 
Moreover,  the  record  shows  that  some 
manufacturers  generally  already 
disclose  some  of  several  other  factors  for 
these  lamps — design  voltage,  wattage, 
laboratory  life,  beam  spread,  and  beam 
intensity. '••»  One  industry  member, 
Angelo,  suggested  that  it  would  work  no 
hardship  on  sellers  for  the  Commission 
to  mandate  the  same  disclosures  as 
those  proposed  for  general  service 
incandescent  lamps."" 

The  Commission  has  determined, 
therefore,  to  require  that  manufacturers 
of  general  service  incandescent  reflector 
lamps  disclose,  on  packages  and  in 
catalogs,  the  following  elements:  design 
voltage  (if  other  than  120),  wattage,  light 
output  (expressed  in  average  initial 
lumens),'*'  average  laboratory  life 
(expressed  in  hours),  the  Advisory 


'-'Angelo  (Supp.).  G-8,  2:  ACEEE  (Supp.).  CG- 
21,2;LBL(Supp.).GG-22,  3. 

'""NEMA.  G-3.  29-30.  (Supp).  G-10.  29:  Philips. 
&-5,  2:LRC(Tr.).  307. 

'""Angelo.  G-1,  2. 

'•^  Because  of  the  unique  nature  of  the  light 
output  of  general  service  incandescent  (reflector) 
lamps,  tht'  amendments  require  that  light  output  (in 
lumens)  for  these  products  be  measured  for  only  the 
beam  spread  of  the  lamp,  as  determined  by  industry 
standards. 


Disclosure  and,  on  packages  only, 
number  of  bulbs  in  package  (if  more 
than  one).'"  For  the  reasons  explained 
in  Part  IV.C.l.a,  above,  the  disclosure  of 
wattage,  lumens,  and  life  must  be  based 
on  operation  at  120  volts  regardless  of 
the  lamp's  design  voltage.  The  format 
requirement  for  these  disclosures  will 
be  the  same  as  they  are  for  general 
service  incandescent  lamps  and 
compact  fluorescent  lamps.  See 
§§305.11(e)(l)(A}-{D)  and  305.14(d)(1) 
in  "Text  of  Amendments,"  belo'w. 

2.  Disclosures  in  Foint-of-Sale  Materials 

Two  comments  addressed  the  issue  of 
disclosures  in  point-of-sale  materials  for 
general  service  incandescent  reflector 
lamps.  ACEEE  recommended  that 
average  annual  operating  cost  and 
average  lifetime  indicators  be  included 
on  both  packaging  and  point-of-sale 
displays  for  sales  to  residential 
purchasers. '«  LBL  thought  that  efficacy 
[i.e.,  efficiency)  information  should  be 
included  in  point-of-sale  materials  for 
residential  purchasers. '»J 

The  Commission  has  already 
discussed  its  position  generally 
respecting  required  disclosures  in  point- 
of-sale  materials  in  Part  IV.C.7,  above. 
The  Commission's  position  is  the  same 
respecting  point-of-sale  materials  for 
general  service  incandescent  reflector 
lamps.  Accordingly,  the  Commission  is 
not  requiring  specific  disclosures  for 
these  products  at  point  of  sale.  But,  as 
for  the  other  lamp  products,  if  point-of- 
sale  operating  cost  disclosures  are 
voluntarily  made,  the  assumptions  used 
(cost  of  electricity,  hours  of  use,  etc.) 
must  be  disclosed'"*  See  §  305, 13(a)(2) 
in  "Text  of  Amendments."  below. 

3.  Vibration  Service  and  Rough  Service 
Reflector  Lamps 

Angelo  raised  a  concern  at  the 
Workshop  about  a  type  of  incandescent 
reflectorized  lamp  that  is  produced  for 
use  under  conditions  involving  rough 
service  or  service  in  which  they  will  be 
subjected  to  vibration,  such  as  industrial 
or  construction  site  use.  These  lamps 
are  manufactured  with  more  durable 
filaments  to  withstand  such  service, 
which  also  results  in  their  having  a 
significantly  longer  life.  Angelo  pointed 
out  that  these  lamps  appear  to  be 
excluded  from  the  definition  of 
"incandescent  reflector  lamp"  in  the 


'"I  The  reasons  for  the  specific  versions  of  these 
elements  have  already  been  discussed  in  Part 
rV.C.l.a-2.c.  above.  The  Commission  will  not. 
therefore,  repe.at  the  discussion  here. 

'"••ACEEE,  GG-1.  3-4. 

'•'>LBL(Supp.),GG-22.  3. 

i«Sec  Part  rV.C.2.b.  above. 
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.'96  According  to  Angelo,  the  price  ^'lubparagraph  (C)(ii)."JO' 


EPA  92  amendments  to  EPCA.i"  As 
such,  they  would  not  be  required  to 
meet  the  minimum  efficiency  standards 
or  bear  the  disclosures  required  for 
other  incandescent  reflector  lamps  by 
the  Rule. 

Angelo  contended  thai  these 
products,  many  of  which  are  imported, 
are  significantly  less  efficient  than 
incandescent  reflector  lamps  that  will 
have  to  meet  the  new  minimum 
standards,  but  that  they  may  be 
marketed  to  compete  directly  with  these 
more  efficient  lamps  at  a  reduced  retail 
price 

differential  will  lead  residential 
consumers  into  purchasing  them 
without  realizing  that  they  are  receiving 
a  much  less  efficient  product  for  their 
money,  arid  "cheap  lamps  will  drive  out 
good  lamps  at  the  consumer  level."  '*■' 
Angelo's  recommejided  solution  is  to 
require  that  manufacturers  of  rough  and 
vibration  service  incandescent 
re  fleet  orized  lamps  be  required  to 
disclose,  on  their  packages,  the  fact  that 
the  lamps  are  for  rough  service  and  do 
not  meet  the  federal  minimum 
efficiency  standards  for  other  similar 
lamps  designed  for  ordinary  household 
use. '''8  Angelo's  concerns  and  proposed 
solution  were  shared  by  three  other 
participants,  including  a  company  that 
produces  rough  and  vibration  service 
incandescent  reflector  lamps."' 

EPCA  defines  "incandescent  lamp," 
in  part,  as  "a  lamp  in  which  light  is 
produced  by  a  filament  heated  to 
incandescence  by  an  electric  current, 
including  only  the  following: 
***** 

(i)  Any  lamp  (commonly  referred  to  as 
lower  wattage  nonreflector  general  service 
lamps,  including  any  tungsten-halogen  lamp) 
that  has  a  rated  wattage  between  30  and  199 
watts,  has  an  £26  medium  screw  base,  has  a 
rated  voltage  or  voltage  range  that  lies  at  least 
partially  within  115  and  130  volts,  and  is  not 
a  reflector  lamp. 

(ii)  Any  lamp  (commonly  referred  to  as  a 
reflector  lamp)  which  is  not  colored  or 
designed  for  rough  or  vibration  service 
applications  (emphasis  supplied),  that 


contains  an  inner  reflective  coating  oa  the 
outer  bulb  to  direct  the  light,  an  R.  PAR,  or 
similar  bulb  shapes  (excluding  ER  or  BR) 
with  E26  medium  screw  basps.  a  rated 
voltage  or  voltage  range  that  lies  at  least 
partially  within  115  and  130  volts,  a  diameter 
which  exceeds  2.75  inches,  and  is  either — 

(I)  A  low(er)  wattage  reflector  lamp  which 
has  a  rated  wattage  between  40  and  205 
watts:  or 

(n)  A  high(er)  wattage  rfflector  lamp  which 
has  a  rated  wattage  above  205  volts."  ^«' 
***** 

EPCA  defines  "incandescent  reflector 
tlamp"  as  "a  lamp  described  in 

^k  iVi*~  mw>  ,-.'>m  *^  V.    ir^\fi.i\   **  '>nt 


'•"Angelo  (Tr.),  310.  See  42  U.S.C.A.  6291(30)(C) 
(West  Supp.  1993). 

'»*  Angelo  (Tr),  310-11,  314-15,  315-16.  (Supp.). 
G-«,  4. 

>--'ld. 

■w  Angelo  CTr.).  315-16,  (Supp),  G-a,  4. 

'*•  Supreme  (Tr.),  313,  (Supp),  G-13.  1:  Osram 
(Supp.),  G-1 1,  4  ("This  labeling  should  include  that 
the  product  it  designed  for  Rough  Service  (or 
Vibration  Service)  applications  only,  has  a  low  light 
output  and  costs  more  to  operate  than  similar 
products  available  in  the  marketplace.");  ACEEE 
(Supp.),  GG-21.  2  ("These  products  have  an 
efHcacy  of  12  lumens  per  watt  or  less.  Requiring 
disclosure  of  lumens  per  watt  is  the  only  way  to 
inform  consumers  of  the  overwhelming  energy 
penalty  associated  with  purchasing  these  lamps  and 
in  essence  to  thwart  these  manufacturers'  attempts 
to  get  around  the  [EPA  921  requiremeuts.") 


Based  on  the  language  of  the  statute, 
the  Commission  concludes  that  it  does 
not  have  the  authority  to  treat 
incandescent  reflectorized  lamps 
designed  for  rough  or  vibration  service 
applications  as."incandescent  reflector 
lamps"  under  the  labeling  rules.  As  part 
of  the  process  of  developing  test 
protocols  for  incandescent  reflector 
lamps,  DOE  will  define  what  is  meant 
by  "rough  or  vibration  service 
applications"  because  such  lamps  will 
be  excluded  from  the  test  protocols. 
Angelo  speculated,  however,  that  the 
definition  DOE  adopts  for  such  lamps 
may  allow  manufacturers  to  make  lamps 
that  meet  the  DOE  exclusionary 
definition,  but  then  market  them,  not  as 
rough  or  vibration  service  lamps,  but 
simply  as  spot  or  flood  lamps  to 
compete  with  the  incandescent  reflector 
lamps  that  are  subject  to  the  minimum 
efficiency  standards.  The  gist  of 
Angelo's  concern  appears  to  be  twofold. 
First,  manufacturers  of  incandescent 
reflector  lamps  who  must  meet  the  DOE 
standards  (and  whose  products,  as  a 
result,  will  likely  cost  more  to 
mjmufacture)  will  be  at  a  competitive 
disadvantage  because  rough  or  vibration 
serv  ice  reflectorized  lamps  will  have  a 
significantly  lower  retail  price.  Second, 
consumers  will  not  be  aware  that  these 
less  expensive  lamps  are  significantly 
less  efficient  and  will  cost  more  to 
operate  over  time.  EPCA  authorizes  DOE 
to  add  products  to  the  list  of  products 
for  which  EPCA  mandates  minimum 
efficiency  standards.2«  Therefore,  if  the 
exclusion  of  these  lamps  from  coverage 
under  the  labeling  rules  as 
"incandescent  reflector  lamps"  results 
in  luifair  competition,  consumer 
confusion,  or  other  problems.  DOE  can 
reconsider  its  definition  of  general 
service  incandescent  reflectorized  lamps 
"for  rough  or  vibration  service."  In  the 
alternative,  DOE  can  consider  whether 
to  add  general  service  incandescent 
reflectorized  lamps  "for  rough  or 


vibration  service"  as  a  specific  type  of 
consumer  product  covered  under  EPCA 
to  remedy  the  situation. 

E.  Difirlosures  for  General  Senice 
Fluorescent  Lamps 

In  the  NPR,  the  Commission  proposed 
requiring  the  disclosure  of  the  same  six 
factors  for  general  service  fluorescent 
lamps  as  it  proposed  for  the  other  tvpes 
of  lamps. 20^  Similarly,  ACEEE's 
suggestions  for  disclosures  did  not 
distinguish  between  general  serv  ice 
fluorescent  lamps  and  other  types  of 
lamps.  Instead,  ACEEE  suggested  that 
the  Commission  prescribe  different 
requirements  based  on  the  type  of 
purchaser — residential  or  commercial — 
at  which  the  disclosure  was  to  be 
targeted. 2<>4 

In  contrast,  NEMA  suggested  that,  for 
the  two  types  of  lamps  for  which 
Congress  established  minimum 
efficiency  standards  in  the  EPA  92 
amendments  to  EPCA — general  service 
incandescent  reflector  lamps  and 
general  service  fluorescent  lamps — the 
Commission  require  the  disclosure  of 
only  an  encircled  "E"  on  packages,  in 
catalogs  and  etched  on  the  product 
itself  205  The  encircled  "E"  would 
designate  that  the  product  meets  the 
established  energy  conservation 
standards.  In  support  of  this 
recommendation,  NEMA  stated  that 
interchangeable  general  service 
fluorescent  lamps  that  will  remain  on 
the  market  after  the  energy  conservation 
standards  set  by  EPA  32  become 
effective  (April  30,  1994,  for  some  lamp 
products,  and  October  31.  1995,  for 
other  lamp  products)  will  have  a  range 
of  output  of  only  plus  or  minus  four 
percent.  206 

1.  Disclosures  for  General  Service 
Fluorescent  Lamps  Generally 

Fifteen  comments  addressed  the  issue 
of  what  disclosures  the  Commission 
should  require  for  general  service 
fluorescent  lamps.  Seven  recommended 
prescribing  disclosure  of  the  same 
elements  for  these  lamps  as  were 
proposed  by  the  Commission  in  the 
NPR. 207  Eight  comments  supported 
NEMA's  recommendation  that  the 


«»42  U.S.CA.  6291(30)(C)  (West  Supp.  1993). 
»'  42  U.S.CA.  6291(30)(F)  (West  Supp,  1993). 
»J42  U.S.C.  6292(a)(19)  (1988). 


»'58  FR  at  60154-55.  These  were:  (1)  Lumens; 
(2)  watts;  (3)  design  voltage  (if  other  than  120);  (4) 
average  life  (expressed  in  hours);  (5)  number  of 
items  in  the  package;  and,  (6)  a  supplemental 
disclosure  (lumens  per  watt  or  operating  cost). 

K^SaFR  at  60154. 

I"*  Id.  at  60152-54.  The  minimam  efficiency 
standards  for  these  products  are  prescribed  in 
section  325(i)  of  EPCA.  42  U.S.C  6295(i)  (West 
Supp.  1993). 

»W  at  60152. 

WLBL.  GG-7,  1;  MN  DPS.  GG-9,  1-2;  MO  DNR, 
GG-10,  1;  OR  DOE,  GG-13,  2-7,  7-6;  US  EVA.  GG- 
17,  2;  WA  SEO.  GG-18.  2-3. 
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Commission  require  disclosure  only  of 
the  encircled  "E."208  ACEEE  originally 
opposed  limiting  the  disclosure  of 
information  for  any  lamps  to  the 
encircled  "E,"  favoring  instead  the 
"basic  disclosures"  (without  lumens- 
per-watt)  for  all  types.-o^  At  the 
Workshop  and  in  its  post-Workshop 
comment,  however,  ACEEE  appeared  to 
have  changed  its  views,  and  to  accept 
the  idea  of  limiting  disclosures  to  the 
encircled  "E"  on  packaging  for  general 
service  fluorescent  lamps  as  long  as  the 
other  elements  (or  some  of  them)  are 
disclosed  in  catalogs  offering  the  lamps 
for  sale. 210 

Most  of  the  comments  that 
recommended  the  same  disclosures  for 
ail  lamp  types,  including  general  service 
fluorescent  lamps,  did  so  on  the  basis 
that  purchasers  could  thereby  have 
enough  information  to  choose  among 
lamps  that  will  most  economically  meet 
their  lighting  needs.^"  Some 
specifically  opposed  limiting  the 
disclosure  for  these  lamps  to  an 
encircled  "E,"  most  contending  that  this 
disclosure  alone  would  not  provide 
purchasers  wth  sufficient  information 
to  compare  competing  lamps. J"  Some 
recommended  additional  disclosures, 
such  as  the  effect  of  different  ballasts  on 
lamp  operation  or  color/temperature 
disc!osures.2ii  Several  favored  the 
inclusion  of  operating  cost 
in  formation.  2 '< 

The  comments  that  recommended 
liniiting  disclosure  requirements  for 
general  service  fluorescent  lamps  to  an 
encircled  "E"  on  packages  and  in 
citalogs  gave  several  reasons  for  their 
position.  A  principal  reason  was  that 
the  EPA  92  minimum  efficiency 
standards  will  eliminate  all  but  a  few 
general  service  fluorescent  lamps  that 
aje  very  similar  in  their  energy 
efficiency  characteristics.  Those 
remaining  on  the  market  would  not 
necessarily  be  interchangeable  because 
such  lamps  are  part  of  a  lamp/ballast/ 
fJNture  system.  Accordingly, 
comparative  disclosures  for  products 


»"Angelo,  G-l,  1;  GE,  G-2.  5.  (Ans.).  1,2,  (Tr). 
3^4;  .KEMA.  C,-3.  24,  (Tr.).  316-317,  ISupp),  G-10, 
23:  Philips,  G-5.  3.  (Supp).  G-12.  2;  Osram  JSupp). 
Gfl  1.  4:  ETL.  GG-2,  1-2;  ES.  CG-6.  2;  LRC.  GG- 
IS.3.  (Tr.).  318. 

»«  ACEEE.  CX;-1.  1.3. 

!•"  ACEEE  (Tr),  328-29.  (Supp.).  G(;-21.  2. 

'•'See,  e.g..  MN  DPS.  GG-9,  1-2. 

ii^See  MO  DNR.  GG-10,  1;  US  EPA.  G(;-17.  2; 
WASEO.  G016,  3. 

^">See  LUL.  GG-7.  1  (the  effect  of  different 
bajllasls):  OR  DOE.  GG-13,  5-7  (operating 
trtnperatu.-'j  and  color  terr.pf^rature);  WA  SEO,  CG- 
la.  3  (color  rendering  index  and  correlated  color 
irCiperalure). 

'i^See.  e.g..  ACEEE,  GG-1.  l:LBL.CX:-7,  1:  MO 
D\H.  GG-10.  1. 


that  are  not  interchangeable  are  not 
necessary. 

NEMA  said  that  disclosure  of  lumens 
per  watt  for  general  service  fluorescent 
lamps  would  not  provide  a  meaningful 
basis  for  comparison  because  lumens- 
per-watt  measurements  will  not  vary 
significantly  among  comparable 
products  after  the  EPA  92  standards  take 
effect.  NEMA  contended  that,  after  the 
energy  efficiency  standards  take  effect, 
remaining  models  of  general  service 
fluorescent  lamps  will  differ  in  light 
output  (for  a  given  nominal  wattage)  by 
a  very  small  percentage,  if  placed  in  the 
same  hghting  system.  Only  the  color  of 
light  emitted  due  to  different  phosphors 
would  vary,  resulting  in  slight 
variations  in  measurements  of  light 
output.2'5 

In  its  initial  comment,  LRC  agreed 
with  NEMA's  position.^'*  adding  later 
in  the  Workshop  that  these  lamps  are  a 
small  part  of  the  residential  consumer 
market,  and  that  any  additional  savings 
realized  after  the  efficiency  standards 
went  into  effect  would  be  minor  and 
would  not  justify  labeling 
requirements. J '7  GE  stated  that,  because 
consumers  do  not  consider  replacing  A- 
line  bulbs  with  general  service 
fluorescent  lamps  or  A-line  table  lamps 
with  overhead  general  ser\ice 
fluorescent  lamp  fixtures,  labels 
disclosing  the  elements  proposed  in  the 
NPR  by  the  Commission  would  be 
useless  on  general  service  fluorescent 
lamps  that  meet  the  efficiency 
standards.21*  Osram  concurred  with 
NEMA's  position: 

As  explained  at  the  Public  Workshop, 
fluorescent  lamps  are  one  component  of  a 
system  whose  wattaga.  light  output,  and 
efficiency  variations  are  wide,  dependent  on 
the  ballast  and  fi.xture  used,  and  on  the 
ambient  temperature.  EPCA  removes  a 
number  of  fluorescent  lamps  from  the 
marketplace,  leaving  v^  iihin  interchangtable 


Ji'NEMA.  G-3,  14-16  ("Once  the  system  is  sf't. 
replacement  lamps  are  picked  to  match  the  oid 
lamps  »nd  cannot  be  purchased  to  increase  lamp  or 
svstem  efficiency."),  2S-26.  (Tr  ).  321.  (Supp),  G- 
10.  29-30. 

^"•LRC.  GG-15,  3. 

Ji'LRC(Tr.).  318. 

J'"GE.  G-2.  2.  3  ("Ubels  mandated  by  the 
Commission  should  only  be  required  on  products 
that  are  interchangeable  and  should  only  contain 
information  that  facilitates  comparisons  among 
those  products.").  6  (contending  that  lu.T)ens, 
lumens  per  watt  and  other  energy  cost  inforrrwtion 
of  the  type  suggested  by  the  Commission  will  not 
encourage  energy  efficient  choices  and  '.hat  such 
disclosures  could  mislead  consumers  b>'  suggesting 
that  (1)  P.uoresrent  lamp  performance  is  not 
dependent  on  ballasts  a.nd  fixtures  and  (2)  that  ail 
fluorescent  lamp  types  are  interchangeablR).  See 
CE's  detailed  explanation  of  the  sysfem-orien'ed 
nature  of  these  lamps  and  how  they  will  be  affected 
by  the  EPA  92  minimum  efficiency  standards  at  Tr., 
321-24  (the  chart  to  which  GE  refers  is  found  as 
Exhibit  "G"  to  NEMA's  supplerr.ental  com.-r.eni 
(NEMA  (Supp).  G-10.  Exhibit  "G. ")). 


types  a  smaller  range  of  efficiency  availeble 
to  the  consumer.  Of  the  types  that  remain. 
choice  is  typically  by  color,  either  to  match 
the  remainder  of  an  installation,  or  to  accord 
with  a  consumers  preference.  Any  choice 
will  result  in  exactly  the  same  energy 
consumption,  since  that  is  controlled  by  the 
system.-''* 

ACEEE  and  LBL  disagreed  with  the 
contention  that  choice  among  general 
service  fluorescent  lamps  of  different 
efficiencies  will  be  eliminated  by  the 
EPA  92  minimtun  efficiency  standards. 
LBL  said  that  there  was  some 
interchangeability  that  could  result  in  a 
13%  increase  in  efficacy. 2-0  It  was  not 
clear,  however,  how  often  the  lamp 
substitutions  described  in  the  comment 
take  place  in  actual  practice. 

The  Commission  finds  that  general 
service  fluorescent  lamps  are  unique 
among  the  products  considered  in  this 
proceeding  because  they  are  a  separate 
part  of  an  integrated  lighting  system 
consisting  of  a  lamp,  an  appropriate 
ballast,  and  a  fixture,  or  luminaire.  in 
which  the  lamp  and  ballast  are 
installed.  On  balance,  the  Commis.sion 
finds  that  the  preponderance  of 
evidence  on  the  record  has  established 
that,  because  these  lamps  are  part  of  a 
system,  they  are  not  interchangeable 
with  other  types  of  lamps,  and  are  not 
readily  interchangeable  with  other 
general  service  fluorescent  lamps  that 
do  not  match  with  the  ballast  and/or  the 
luminaire  in  the  system  of  which  they 
are  a  part.  Consequently,  after  the 
standards  become  effective,  from  an 
energy  efficiency  point  of  view,  there 
will  not  be  a  meaningful  choice  among 
competing  products  that  will  fill  the 
purchaser's  lighting  needs.  The 
Commission  concludes,  therefore,  that  a 
requirement  to  disclose  the  basic 
elements  (and/or  a  supplemental 
disclosure)  on  general  service 
fluorescent  lamp  package  labels  will  not 
assist  purchasers  of  these  products  as 
contemplated  by  EPA  92. 

The  Commission  instead  has 
determined  to  require  an  encircled  "E" 
on  packages  and  in  catalogs  for  general 


31'Osram  (Supp),  G-1 1,  4. 

i«>  ACEEE  (Supp.),  CG-21,  2  ("There  are  also 
significa.it  differences  betvveen  genera!  si'r.ire 
fluorescent  lamp  products  meeting  thf  EP.-\ri 
efficiency  standards.  For  example,  32  »*-atl  T8 
general  service  fluorescent  lamps  have  an  eiTirary 
of  about  91  lumens  per  watt,  approxima'eiy  10% 
bener  than  the  82  lumens  per  watt  of  34  watt  Tl2 
cool  white  lamps.");  l£L  (Supp.),  CG-21.  3  ("While 
these  lamps  are  already  regulated  under  l.'ie  E.^er{;y 
Policy  Act  of  1992.  there  is*  range  of  efTinit  y 
available  ev.n  within  each  ballast  type.  VVb.le  it  is 
true  that  efficacy  varies  within  a  small  rar.ge  for  T- 
12  lamps.  T-10  lamps,  which  sutMtitute  for  T-12s, 
have  about  13  percent  highor  lamp  efficacy  tlian  34 
W  T-12S.  It  is  possible  that  future  tecfanology 
developments  will  provide  other  options  t.^at  widea 
the  range  of  efficacy.") 
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ser\ice  fluorescent  lamps  that  meet  or 
exceed  the  minimum  efficiency 
standards  set  by  EPCA.  This  disclosure 
will  be  useful  to  purchasers  because  it 
will  assure  them  that  the  lamps  so 
marked  meet  or  exceed  the  federal 
minimum  efficiency  standards.  To 
ensure  that  purchasers  understand  that 
the  encircled  "E"  means  that  the 
products  meet  the  minimum  efficiency 
standards  established  by  EPCA.  the 
Commission  also  has  determined  to 
require  that  a  brief  explanatory 
statement  appear  on  the  packages  for  the 
lamps  and  in  catalogs  from  which  they 
can  be  ordered.^Ji  Specifically,  the 
amendments  now  adopted  require  that 
on  each  package  for  general  ser\ice 
fluorescent  Isimps,  manufacturers  must 
disclose  conspicuously  the  encircled 
"E"  on  the  principal  display  panel.  The 
encircled  "E"  will  be  considered 
"conspicuous."  in  terms  of  size,  if  it 
appears  at  least  as  large  as  either  the 
manufacturer's  name  or  logo  or  another 
logo  disclosed  on  the  package,  such  as 
the  "UL"  or  "ETL"  logos,  whichever  is 
larger.  On  the  principal  display  panel  or 
on  another  panel,  manufacturers  also 
must  disclose  conspicuously  the 
statement.  "(The  encircled  "E"  logo, 
followed  by.)  means  this  bulb  meets 
Federal  minimum  efficiency  standards." 
See  §  305.11(e)(2)  in  "Text  of 
Amendments,"  below. 

2.  Disclosures  for  Products  Without 
Individual  Packaging 

In  the  NPR,  the  Commission  proposed 
two  approaches  for  disclosures  for  those 
products  (which  are  usually  general 
service  fluorescent  lamps) 
manufacturers  might  choose  to  sell 
without  individual  packaging  or 
without  packaging  other  than  bulk 
shipping  cases."-  Option  One  would 
have  required  manufacturers  to  label  the 
products  with  disclosures  on  a  hang  tag 
or  adhesive  label  attached  to  each 
unpackaged  product;  Option  Two 
would  have  required  manufacturers  to 
include  the  required  information  on 
statements  included  in  each  shipping 
case,  and  would  have  required  retailers 
to  post  the  information  at  point  of  sale. 
In  addition  to  these  proposals,  the 
Commission  asked  generally,  in 
"Questions  for  Comment,"  whether  it 


--' '  Cdidlogs  are  discussed  below  in  Part  IV.E.3., 
below. 

2--  58  FR  601 S6.  "Some  lamp  products,  however, 
are  not  sold  in  individual  packages.  According  to 
industry  representatives,  for  example,  general 
service  fluorescent  lamps  frequently  are  shipped 
only  in  bulk  containers,  without  individual  lamp 
sleeves  or  packaging,  whether  the  shipment  is  to  a 
commercial  purchaser  (who  purchasers  through  a 
citulog)  or  to  a  local  retail  store  for  resale  of 
unpackaged  individual  lamps  to  residential 
purchasers."  W. 


should  require  that  labels  be  attached  to 
individual  unpackaged  products. 22' 

Four  comments  addressed  this  issue 
as  it  related  to  general  service 
fluorescent  lamps.  NEMA  and  GE 
suggested  that  the  Commission  require 
that  an  encircled  "E"  be  etched  on  the 
general  service  fluorescent  lamps 
themselves. zi*  Osram  specifically 
opposed  the  labeling  of  individual 
products  with  stickers  or  hang  tags.  225 
OR  DOE  recommended  against  labels  on 
individual  lamps  in  favor  of  disclosures 
on  the  bulk  packaging.226 

EPCA  mandates  that  the 
Commission's  rules  shall  provide  tljat 
the  labeling  shall  indicate  the 
information  required  by  the 
Commission  "on  the  packaging  of  the 
lamp."  227  The  Commission,  therefore, 
does  not  have  authority  under  EPCA  to 
require  marking  directly  on  lamp 
products.  But.  purchasers  of  general 
service  fluorescent  lamps  that  are  not 
packaged  should  be  informed  that  the 
products  meet  the  minimum  efficiency 
standards.  The  Commission  has 
determined  that  proposed  Option  Two 
would  not  in  many  situations  result  in 
the  required  disclosure  actually 
reaching  purchasers  because  the 
statements  enclosed  in  shipping  cases 
could  be  lost  and  a  separate  requirement 
in  the  rules  that  retailers  post  them 
would  be  difficult  to  enforce. 

The  Commission  recognizes  that 
manufacturers  regularly  etch  products 
with  voltage,  wattage,  and  other 
information,  which  is  the  disclosure 
method  that  NEMA  and  GE 
recommended  for  the  encircled  "E."22s 
The  Commission  concludes  that  if  the 
encircled  "E"  is  permanently  marked  on 
the  lamps,  the  objectives  of  EPA  92,  as 
they  apply  to  general  service  fluorescent 
lamps,  can  be  achieved  at  a  reduced 
compliance  burden  on  those 
manufacturers  who  choose  to  sell  lamps 
that  bear  no  labels,  whether  packaging 


-:   Id  at  60159. 

-'-■'NEM.\.  G-3.  24;  CE.  G-2  (Ans  ).  8  ("The 
Commission  should  not  require  that  individual 
lamps  contain  disclosures  on  any  adhesive  label 
hang  tag  or  other  kind  of  label.  Such  labels  will  add 
cost  which  does  not  result  in  any  meaningful 
disclosure  being  made.  CEL  has  sugj>ested  that 
general  service  fluorescent  lamps  be  marked  with 
the  symbol  "E"  enclosed  in  a  circle  to  indicate  to 
purchasers  that  such  lamps  meet  the  energy 
efficiency  requirements  of  the  EPA-92.  It  is  feasible 
to  require  limited  amounts  of  information  to  be 
marked  letchedj  on  products.  The  "E"  enclosed 
with  a  circle  is  an  example  of  such  disclosure  that 
fits  easily  on  a  product."). 

J.!'Osram  (Supp.).G-U.  5. 

"'•ORDOE.  GG-13.  8. 

"'42  U.S.C.A.  6294(a)(2)(C)(ii)  (West  Supp. 
1993). 

--'"The  Commission  also  notes  that  the  labeling 
rules  do  not  prohibit  manufacturers  from  marking 
their  products  in  this  manner. 


labels,  hang  tags  or  adhesive  labels. 
Manufacturers  need  not  etch  on  such 
products  the  explanatory  statement 
otherwise  required  to  accompany  the 
encircled  "E."  On  the  product  itself,  the 
statement  may  be  difficult  to  read  and 
may  not  be  used  or  needed  by  most 
consumers  of  these  products  (who 
primarily  are  more  knowledgeable 
commercial  purchasers).  See 
§  305.11(e)(2)(B)  in  "Text  of 
Amendments."  below, 

3.  Catalogs 

Eight  comments  recommended  that 
whatever  disclosures  the  Commi.ssion 
requires  for  general  service  fluorescent 
lamps  appear  in  catalogs  from  which 
these  products  can  be  ordered  for 
purchase.229  There  was  no  opposition  to 
this  recommendation.  Therefore,  these 
amendments  require  that,  in  addition  to 
disclosing  the  encircled  "E"  on 
packaging,  manufacturers  must  disclose 
clearly  and  conspicuously  the  encircled 
"E"  in  close  proximity  to  each  entry  for 
a  covered  general  service  fluorescent 
lamp  in  catalogs  from  which  the  lamps 
can  be  ordered  by  purchasers.2w  On 
each  catalog  page  upon  which  the 
encircled  "E"  appears,  manufacturers 
also  must  disclose,  prominently  and 
conspicuously  at  least  once,  the 
statement:  "(The  encircled  "E"  logo, 
followed  by:)  means  this  bulb  meets 
Federal  minimum  efficiency  standards." 
See  §  305.14(d)(1)  in  "Text  of 
Amendments,"  below. 

4.  Point-of-Sale  Printed  Materials 

Four  comments  addressed  the  issue  of 
disclosures  in  point-of-sale  materials  for 
general  service  fluorescent  lamps.  GE 
suggested  that  the  Commission  may 
want  retailers  to  make  specific 
disclosures  available  in  point-of-sale 
written  materials,  to  the  e.xtent  that  such 
disclosures  may  be  necessary  to  help 
consumers  choose  the  most  energy 
efficient  products  that  meet  their 
requirements.2''  ACEEE  recommended 
that  average  annual  operating  cost  and 
average  lifetime  indicators  be  included 
on  both  packaging  and  point-of-sale 
displays  for  sales  to  residential 
purchasers. 2'2  lBL  stated  that  efficacy 
(efficiency)  information  should  be 
included  in  point-of-sale  materials  for 
residential  purchasers. 2^'  SCS 


•••■'GE.  G-2.  5:  NEMA.  G-3.  24.  26-27.  (Supp.).  G- 
10.  30:  Osram.  G-A.  2.  (Supp.).  G-U,  4:  Philips.  C- 
5.  3:  ACEEE.  GG-1.  3-4.  (Tr).  328-329.  (Supp.). 
CX3-21.  2;  OR  DOE.  GG-13.  9;  SCS.  GG-16.  4:  VVA 
SEO.CA^>-18.  4. 

JX'This  requirement  also  applies  to  general 
service  incandescent  reflector  lamps. 

:"GE(Ans.).G-2,  8. 

^'- ACEEE.  GG-1,  3-4. 

i"LDL  (Supp).  rx;'.-22.  3. 
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contended  that  the  best  way  to  disclose 
both  the  energy  index  and  operating 
cost  information  would  be  through 
voluntary  point-of-sale  materials 
prepared  on  a  regional  basis.^'* 
The  Commission  has  already 
discussed  its  position  and  its 
delermination  not  to  require  disclosures 
in  point-of  sale  materials,  in  Part  IV.C.?, 
above.  The  Commission's  position  is  the 
same  for  point-of-sale  materials  for 
general  ser\'ice  fluorescent  lamps. 
Accordingly,  the  Commission  is  not 
requiring  specific  disclosures  for  these 
products  at  point  of  sale.  As  with  the 
other  lamp  products  covered  bv  the 
labeling  rules,  however,  manufacturers 
and  other  sellers  must  disclose  the 
assumptions  they  use  (cost  of  electricity, 
hours  of  use,  etc.)  if  they  voluntarily 
make  point-of-sale  operating  cost 
disclosures.-'^-''  See  §305. 13(a)(2)  in 
"Text  of  Amendments,"  below. 

F.  Other  Issues 

1.  Request  for  Exemption  for  Products 
To  Be  Eliminated  by  EPCA's  Energy 
Conservation  Standards 

EPCA's  minimum  efficiency 
standards  for  4-foot  medium  bi-pin  and 
2- foot  U-shaped  general  service 
fluorescent  lamps  and  all  incandescent 
reflector  lamps  will  not  become 
efftjctive  until  October  31,  1995. J'o 
approximately  six  months  after  the 
labeling  rules  become  effective.  Because 
of  the  burdens  new  labeling 
requirements  would  impose,  NEMA.  GE 
and  Osram  requested  an  exemption 
under  EPCA,  42  U.S.C.A. 
6294{a)(2)(C)(ii)  (West  Supp.  1993). 
from  the  labeling  requirements  for  lanip 
protlucts  that  will  be  eliminated  from 
the  market  on  October  31,  1995.-'"  This 
section  states  that  if  the  Secretary  of 
DOE  determines  that  compliance  with 
the  minimum  efficiency  standards 
specified  in  EPCA  for  any  lamp  will 
result  in  the  discontinuance  of  its 
manufacture,  the  Commission  may 
exempt  such  lamp  from  the  labeling 
rules.  The  exemption  would  be  limited 
to  those  lamps  that  may  no  longer  be 
manufactured  after  the  minimum 
efficiency  standards  become  effec  tivo. 
DOE  has  made  this  determination. J"< 
Hejnce.  the  Commission  has  the 
discretion  to  exempt  these  lamp 
products  from  the  new  labeling  rules. 
Giien  that  these  products  will  be 


-'I^SCS.  GG-16.  4-5. 

•i'  S«c  Part  rV.C.2,b.  atxjve. 

-f«42  U.S.C.A.  G2<)5(i)(l)(.^)-(H)  (Wcsl  Supp. 

2  ^iNtMA.  G-3.  10.  14-15,  44.  (Supp  ).  (^-10.  5 
fn.  *;  Osram.  C-4.  2.  Sec  GE.  C-2.  10. 

•'"Letter  dated  April  18.  1994.  to  )anel  Steiger. 
Chijirman.  FTC.  from  Hazel  R.  O'Learv.  Secretarv. 

not 


manufactured  for  only  six  months  after 
the  new  labeling  rules  go  into  effect,  it 
does  not  appear  appropriate  to  require 
manufacturers  to  go  to  the  expense  of 
redesigning  their  labels.  Accordingly, 
those  general  service  fluorescent  lamps 
and  incandescent  reflector  lamps 
covered  by  the  minimum  efficiency 
standards  that  become  effective  on 
October  31,  1995,  under  42  U.S.C.A. 
6295(i)(l)(A)  (West  Supp.  1993).  that  do 
not  meet  those  minimum  efficiency 
standards  are  exempted  from  the 
labeling  rules.^'^ 

2.  "Gray  Market"  Problem 

NEMA  and  Philips  raised  concerns 
about  lamps  legally  produced  for  export 
(that  do  not  comply  with  the  EPCA 
minimum  efficiency  standards)  being 
illegally  imported  back  into  the  country 
(presumably  still  marked  with  the 
manufacturer's  identification)  for  sale  in 
a  "gray"  market  by  parties  other  than 
the  manufacturers.'-*"  NEMA  and 
Philips  recommended  that,  to  provide 
manufacturers  with  protection  against 
enforcement  actions  for  this  domestic 
re-sale  of  these  products,  the 
Commission  require  that  products  that 
do  not  comply  with  the  standards  that 
are  manufactured  for  export  be  marked 
indelibly  with  a  symbol  cormoting  that 
the  product  was  produced  exc;lusively 
for  export. 24I 

There  is  insufficient  evidence  on  the 
record  for  the  Commi.-ision  to  determine 
how  serious  this  problem  might  be,  and 
to  prescribe  a  labeling  or  marking 
requirement.  Manufacturers  who  are 
concerned  about  the  issue,  however,  can 
protect  themselves  by  marking  their 
products  in  such  a  way  that  it  is  clear 
that  they  were  manufactured  for  export. 

3.  Disclosures  on  Outer  Shipping 
Containers 

NEMA,  O.sram,  and  Philips 
recommended  that  the  Commission 
require  disclosure,  on  the  outer 
shipping  cartons  of  lamp  products,  of  a 
symbol  or  statement  indicating 
compliance  with  the  minimum 
efficiency  standards  and  labeUng 
regulations  mandated  by  EPCA.^-*- 


-*' As  of  NovRmb>!r  1.  1W5.  any  manufacturer 
who  continues  to  manufai  tare  these  lamps  could  be 
lubjert  to  action  by  DOE  for  'ellinn  lamps  in 
violation  of  the  minimum  nfririencv  standards. 

J-"  Philips.  G-5.  4.  NEMA  (Tr  ).  326. 

'*'  Philips  sugges'.ed  an  "X"  etched  on  the 
product.  Philips.  G-5.  4. 

2«NEMA,  G-3,  27.  32.  (Tr.).  327-28.  NEMA's 
suggestions  in  the  N'PR  also  recommended  this 
r.Hjuircmcnt  (58  FR  at  60154);  Philips.  G-5.  3: 
Osram  (Tr.).  328.  Angelo  agreed  with  this 
recomnionddtion.  Angeio  (Tr.).  i2ti.  NEM.A 
suf;j>Rs!ed  a  symbol,  or  a  statoment  such  as:  "These 
lamps  dre  tested  and  laheied  in  compliance  with 
federal  energy  efficiency  requirements."  NEMA.  C- 
3,  27,  32. 


During  the  discussion  of  this  proposal  at 
the  Workshop.  NEMA  clarified  that  its 
recommendation  was  for  a  disclosure  on 
the  corrugated  carton  in  which  the 
manufacturer  ships  the  products,  and 
not  the  larger  and  sturdier  shipping 
container  that  would  be  loaded  on  a 
ship  and  that  could  contain  cartons  of 
lamps  on  one  occasion  and  cartons  of 
other  products  on  another."^  While 
NEMA's  and  Philip's  original  proposals 
appeared  to  be  limited  to  general  service 
fluorescent  lamps  and  general  ser\ice 
incandescent  reflector  lamps,  Osram 
said  that  the  requirement  should  apply 
to  "all  (lamp)  products  covered  by  the 
Energy  Policy  Act.'"^-"  Philips  and 
NEMA  pointed  out  that  this  requirement 
would  facilitate  inspection  of  foreign 
products  by  the  U.S.  Customs 
Service. -••^  The  record  contains  no 
evidence  of  opposition  to  this 
suggestion. 

The  Commission  agrees  that  a 
statement  such  as  the  one  suggested  by 
NEMA  and  the  other  commentors  would 
be  helpful  to  the  enforcement  efforts  of 
both  the  U.S.  Customs  Service  and  the 
Commission.  Today's  amendments, 
therefore,  require  that  the  following 
disclosure  appear  conspicuously  at  least 
once  on  the  outer  surface  of  all  cartons 
in  which  lamp  products  covered  by  the 
Rule  are  shipped  domestically  or 
imported:  "These  lamps  comply  with 
Federal  energy  efficiency  labeling 
requirements."  See  §  305.11(e)(4)  in 
"Text  of  Amendments."  below. 

G.  Substantiation  of  Disclosures 

In  the  NPR.  the  Commission  proposed 
requiring  tliat  manufacturers  follow 
procedures  to  be  specified  in  the  final 
labeling  rules  to  substantiate  all 
required  disclosures.  It  also  proposed 
requiring  that  manufacturers  comply 
with  specific  sampling  procedures  in 
selecting  the  product  samples  for  the 
required  substantiation  testing.  The 
substantiation  and  sampling  procedure 
requirements  are  connected.  The 
substantiation  requirement  is  directed  at 
ensuring  that  the  disclosures  are 
accurate  and  based  on  uniform 
standards.  The  sampling  procedure 
requirement  is  directed  at  ensuring  thai 
the  samples  tested  are  representative  of 
the  product  being  produced. 

For  other  products,  the  Rule  requires 
that  substantiation  of  energy  efficiency 
ratings  (and  water  usage  rates)  be  based 
on  the  test  procedures  specified  by 


"'SecTr..  327-28. 
•■"Osram  (Tr  ).  32a 
••••'  Philips.  G-5.  3;  NEMA.  G-3,  27.  32.  (Tr  ).  327. 
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EPCA  or  DOE.2'«6  For  those  products. 
§  305.6  of  the  Rule  specifies  that  the 
sampling  procedures  adopted  in  the 
DOE  test  procedures  must  be  used  in 
selecting  the  product  specimens  to  be 
tested."^ 

EPCA.  as  amended  by  EPA  92. 
requires  DOE  to  issue  test  procedures  to 
determine  certain  performance 
characteristics  relating  to  the  energy 
efficiency  standards  specified  in  EPCA 
for  general  service  fluorescent  lamps 
and  incandescent  reflector  lamps,  taking 
into  consideration  the  applicable  lES  or 
ANSI  standards.  42  U.S.C.A.  6293(b)(6) 
(West  Supp.  1993).  EPCA  authorizes, 
but  does  not  require,  DOE  to  issue  test 
procedures  for  nonreflector  general 
service  incandescent  lamps  and 
medium  screw  base  integrally  ballasted 
compact  fluorescent  lamps.  42  U.S.C. 
6293fb)(l)(B)  (West  Supo.  1993). 

The  Commission  sougnt  comments  in 
the  NPR  regarding  what  test  procedures 
would  be  acceptable  to  substantiate  the 
required  labeling  disclosures,  and  what 
sampling  procedures  should  be 
followed  in  selecting  the  lamps  to  be 
tested.  The  Commission  stated  that, 
when  DOE  issues  testing  and  sampling 
procedures  for  any  of  the  lamp  products 
covered  by  the  lamp  labeling  rules,  the 
Commission  would  consider  whether  to 
adopt  the  DOE  testing  and  sampling 
procedures  as  the  necessary 
substantiation  for  the  required  labeling 
disclosures.  DOE  has  not  yet  issued 
testing  or  sampling  procedures  for  any 
of  the  lamp  products  covered  by  the 
labeling  rules  the  Commission  adopts 
today. 

The  labehng  rules  the  Commission 
has  adopted  require  manufacturers  of  all 
lamps  covered  by  the  labeling  rules  to 
have  substantiation  for  all  the  required 
labeling  disclosures.  The  Commission 
has  determined,  however,  not  to 
prescribe  particular  test  methods  or 
sampling  procedures  that  must  be  used. 
Instead,  the  labeling  rules  specify  that 
the  required  substantiation  for  medium 
base  screw-in  lamps  is  a  reasonable 
basis  consisting  of  competent  and 
reliable  scientific  tests  that  substantiate 
the  required  disclosures. ^-w  For  general 
service  fluorescent  lamps,  the  required 


J«  16  CFR  305.5.  The  DOE  test  procedures  for 
products  already  covered  bv  the  Rule  are  found  at 
10  CFR  part  430,  subpart  B. 

^'■'  16  CFR  305.6.  The  [K)E  sampling  procedures 
for  products  already  covered  by  the  Rule  are  found 
in  10CFR430.  subpart  B. 

-*For  medium  base  screw-in  lamps,  the  required 
disflosurcs  are  of  the  lamp's  design  voltage  if  other 
than  120  volts,  average  initial  wattage,  average 
initial  light  output,  average  laboratory  life  and  the 
Advisory  Disclosure.  For  general  service 
incandescent  reflector  lamps,  the  disclosures  must 
include  the  encircled  "f  and  the  explanatory 
stolement. 


substantiation  is  a  reasonable  basis 
consisting  of  competent  and  reliable 
scientific  evidence  that  substantiates  the 
claim  made  by  the  encircled  "E,"  that 
the  lamps  meet  the  minimum  energy 
efficiency  standards  established  under 
EPCA. 

To  provide  guidance  to  manufacturers 
about  test  procedures  the  Commission 
considers  adequate  to  meet  the 
reasonable  basis  standard,  however,  the 
labeling  rules  include  specific  examples 
of  test  procedures  the  Commission 
deems  to  be  adequate  (i.e.,  "safe 
harbors").  Specifically,  for  light  output 
and  average  laboratory  life  claims,  the 
labeling  rules  state  that  the  Commission 
will  accept  as  a  reasonable  basis 
competent  and  reliable  scientific  tests 
conducted  under  particular  lES  test 
protocols. -•'9  The  specific  lES  test 
protocols  referenced  in  the  labeling 
rules  are  recognized  throughout  the 
lamp  industry  as  authoritative. ^-''O 
Further,  for  incandescent  lamps,  the 
current  Light  Bulb  Rule's  requirements 
are  consistent  with  the  lES  test 
procedures.'Si  If,  in  the  future,  DOE 
issues  test  procedures  different  from 
these  lES  protocols,  or  in  addition  to 
them,  the  Commission  will  consider 
testing  performed  according  to  the  DOE 
procedures  as  meeting  the  reasonable 
basis  standard.  Further,  if  it  appears 
necessary  or  appropriate,  the 
Commission  may  initiate  a  proceeding 
to  consider  amending  the  labeling  rules 
to  require  use  of  the  DOE  test 
procedures  to  ensure  nationwide 
consistency. 

The  labeling  rules,  therefore,  state  that 
the  Commission  will  accept  as  adequate 
substantiation  light  output  and 
laboratory  life  claims  based  on 
competent  and  reliable  scientific  tests 
performed  according  to  the  following 
lES  test  procedures: 

For  measuring  light  output  (in  lumens):  0 
General  Service  Fluorescent — lES  L.M  9 


2** It  is  not  necessary  to  specify  particular  test 
procedures,  or  safe  harbors,  for  the  measurement  of 
desigh  voltage  or  wattage,  because  they  are 
elementary  measurements. 

!•«> Philips  (Tr.).  91-92;  CE  (Tr).  101-02.  NEMA 
has  recommended  that  DOE  adopt  these  IBS  test 
procedures  when  it  issues  its  test  methods.  NEMA. 
C-3.  49. 

J"  16  CFR  409.1  n.  1.  The  Light  Bulb  Rule  states 
that,  for  lamps  covered  by  that  Rule,  the  "average 
initial  wattage,  average  initial  lumen  and  average 
laboratory  life  disclosures  required  by  this  section 
shall  be  in  accordance  with  the  requirements  of 
interim  Federal  Specification.  Lamp,  Incandescent 
(Electric.  Large.  Tungsten-Filament)  W-L-00101  G 
and  shall  be  based  upon  generally  accepted  and 
approved  test  methods  and  procedures."  In  1977, 
that  specification  ceased  being  interim  and  is  now 
known  as  Federal  Specincation.  Lamp, 
Incandescent  (Electric.  Large.  Tungsten-Filament) 
W-l^lOlH/GEN.  This  specification  refers  to 
pertinent  ANSI  test  protocols,  which  are  consistent 
with  the  lES  protocols. 


Compact  Fluorescent — lES  LM  66 
General  Service  Incandescent  (Other  than 

Reflector  Lamps) — lES  LM  45 
General  Service  Incandescent  (Reflector 

Lamps)— lES  LM  20 
For  measuring  laborator>'  life  (in  hours): 
General  Service  Fluorescent — lES  LM  40 
Compact  Fluorescent — lES  LM  65 
General  Service  Incandescent  (Other  than 

Reflector  Lamps)— lES  LM  49 
General  Service  Incandescent  (Reflector 

Lamps)— lES  LM  49 

Although  the  lamp  industry  generally 
uses  these  lES  test  procedures,  when 
measuring  the  laboratory  life  of  their 
lamps,  industrj'  members  sometimes 
vary  the  lES  methods  to  save  time.  For 
e.\ample,  manufacturers  might  use 
accelerated  tests,  in  which  lamps  being 
tested  are  operated  at  a  much  higher 
voltage  than  their  design  voltage.-" 
Once  the  test  lamps  fail,  their  laboratory 
life  at  their  design  voltage  is  calculated 
mathematically.  Industry  members  also 
might  routinely  measure  laboratory  life 
by  operating  test  lamps  continuously.   ' 
rather  than  as  specified  in  the  lES 
methods.-^'  Under  the  lamp  labeling 
rules,  such  variations  on  the  lES 
protocols  will  fall  within  the  safe  harbor 
if  manufacturers  can  demonstrate  that 
they  produce  results  as  accurate  as  those 
produced  following  the  lES  test 
methods.  See  §  305.5(b)  in  "Text  of 
Amendments."  below. 

The  above  lES  test  procedures, 
however,  do  not  include  specifications 
governing  the  selection  of  the  lamp 
specimens  for  testing.  The  Commission, 
therefore,  has  amended  §  305.6  of  the 
Rule  to  specify  that  manufacturers  must 
u.se  competent  and  reliable  scientific 
sampling  procedures  for  testing  lamp 
products.  The  Rule  also  provides,  as  a 
safe  harbor,  the  sampling  procedures 
contained  in  Military  Standard  105 
Sampling  Procedures  and  Tables  for 
Inspection  by  Attributes.  Mil-Std-105E 
is  the  sampling  standard  referenced  in 
the  federal  specification  cited  by  the 
Commission's  existing  Light  Bulb 
Rule.25-«  If  DOE  adopts  a  sampling 
standard  of  its  own  as  part  of  its  test 
procedures  for  lamps  covered  by  the 
labeling  rules,  the  Commission  will 
deem  use  of  that  sampling  standard  as 
meeting  the  competent  and  reliable 
scientific  standard.  See  §  305.6(b)  in 
"Text  of  Amendments,"  below. 


i'J  Supreme  (Tr.),  87-88:  Philips,  (Tr.).  90-91. 
i''<Philips(Tr.),  91. 
i'-'16CFR409.rn.  1. 
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h{.  Other  Requirements  for  All  Lamp 
Products 

1  Recordkeeping  and  Submission  of 
data 

In  the  NPR,  the  Commission  proposed 
requiring  that  manufacturers  maintain 
records  that  substantiate  each  of  the 
items  the  final  rules  require  be 
disclosed.  It  also  proposed  requiring 
them  to  submit  those  records  to  the 
Cpmmission  within  30  days  of  a  request. 
These  requirements  are  imposed 
directly  by  EFCA,  which  requires 
ntanufacturers  to  keep  on  file,  for  a 
period  specified  in  the  Rule,  the  data 
filom  which  the  information  included  on 
the  label  and  required  by  the  labeling 
rules  was  derived.  42  U.S.C.  6296(b)(2) 
(1988). 

,  One  comment  stated  simply  that  the 
proposed  requirements  were 
acceptable.-^'  Another  recommended 
that  the  Commission  not  mandate 
recordkeeping  requirements,  but  instead 
rely  on  the  recordkeeping  requirements 
imposed  by  DOE  as  part  of  its  test 
procedures.-^*  Two  comments 
recommended  that  the  manufacturer  be 
given  60  days  instead  of  30  to  produce 
the  records.^'^ 

The  current  Rule  requires  that 
manufacturers  maintain,  for  a  period  of 
tijvo  years  after  production  of  the 
specific  lamp  product  has  been 
terminated,  records  sufficient  to  show  a 
reasonable  basis  consisting  of  competent 
and  reliable  scientific  evidence  that  the 
required  disclosures  they  make  on 
labels  and  in  catalogs  are  accurate.  The 
recordkeeping  requirement  is  necessary 
to  enable  the  Commission  to  determine 
whether  the  required  disclosures  are 
substantiated  and  accurate.  See  16  CFR 
305.15(a). 

DOE  has  not  yet  specified  test 
p«X)cedures  or  recordkeeping 
requirements  for  any  lamp  products. 
The  Commission,  therefore,  cannot 
determine  at  this  time  whether  the 
recordkeeping  requirements  that  DOE 
inay  specify  in  the  future  would  be 
adequate  to  determine  if  the 
manufacturer's  rule-required  disclosures 
are  substantiated  and  accurate.  The 
Commission  has.  however,  designed  the 
recordkeeping  requirement  to  minimize 
the  burden  it  imposes  by  requiring  that 
manufacturers  maintain  only  those 
records  that  are  sufficient  to 
demonstrate  the  accuracy  of  the 
required  labeling  disclosures.  After  EXDE 
issues  test  procedures  and 
recordkeeping  requirements  for  lamp 
products  covered  by  the  labeling  rules, 


i"  Panasonic,  G-7,  2. 
»•«  NEMA.  G-3.  29-29.  33.43. 
■"NEMA.  G-3,  51;  Philips.  G-5.  3. 


the  Commission  will  consider  whether 
the  DOE  recordkeeping  requirements  are 
sufficient  to  satisfy  the  recordkeeping 
requirement  imposed  by  the  labeling 
rules. 

The  final  labeling  rules  also  require 
that  manufacturers  submit  the  required 
records  to  the  Commission  within  30 
days  of  a  request.  This  requirement  is 
statutory,  imposed  directlv  by  EFCA.  42 
U.S.C.  6'296(b)(2)  (1988).  the 
Commission,  however,  will  consider  a 
request  for  a  reasonable  extension  of 
this  time  period,  based  on  a  satisfactory 
showing  of  the  burden  imposed  by  the 
30  days  requirement  on  a  particular 
manufacturer.  See  §305  15fb)  in  "Text 
of  Amendments,"  below. 

2.  Reporting 

In  the  NPR,  the  Commission  proposed 
requiring  that  lamp  manufacturers 
submit  aimual  reports,  containing 
specific  information,  on  or  before  March 
1  each  year.  The  Commission  stated  that 
this  requirement  would  not  become 
effective  until  after  DOE  has  issued  test 
procedures  for  specific  lamp  products. 
The  proposed  reporting  requirements 
were  based  on  EFCA.  42  U.S.C.A. 
6296(b)  (West  Supp.  1993),  which 
requires  manufacturers  of  lamp 
products  for  which  DOE  has  issued  test 
procedures  under  section  323  of  EFCA, 
as  amended  by  EFA  92,  42  U.S.C.A. 
6293  (West  Supp.  1993),  to  supply  the 
Commission  annually  with  relevant 
information  respecting  energy 
consumption. 

The  Commission  proposed  requiring 
that  each  report  contain  the  following 
information:  (1)  Name  and  address  of 
manufacturer;  (2)  all  trade  names  under 
which  the  lamps  are  marketed;  (3) 
model  or  other  identification  numbers; 
(4)  starting  serial  number,  date  code,  or 
other  means  of  identifying  the  date  of 
manufacture  (date  of  manufacture 
information  must  be  included  with  only 
the  first  submission  for  each  basic 
model  or  type);  and  (5)  test  results 
measured  according  to  the  DOE  test 
procedures  for  the  lamps'  wattage,  light 
output  ratings  and  Energy  Index  and,  in 
addition,  for  all  covered  fluorescent 
lamps,  the  test  results  for  the  lamps' 
color  rendering  index.  This  type  of 
information  is  currently  required  for 
other  categories  of  products  covered  by 
the  Appliance  Labeling  Rule.  To 
minimize  the  burdens  imposed  by  this 
proposed  reporting  requirement,  the 
Commission  proposed  accepting  trade 
association  directories  and  similar 
submissions  in  lieu  of  individual  annual 
reports,  as  it  does  for  other  product 
categories. 

One  comment  basically  agreed  with 
the  proposed  reporting  requirements, 


but  urged  the  Comm.ission  to  mini;nize 
the  burden  of  annual  reporting  -''*  Four 
commenters  contended  that  the  NFR 
underestimated  both  the  number  of 
affected  models  and  the  time  requi,-cd  to 
prepare  required  reports  for  each 
model. 5'*  Three  of  these  commer.ftirs 
stated  that  annual  submissions  are 
unnecessary  and  overly  burdensome 
and  recom.mended  that  the  Commission 
develop  a  reporting  procedure  jointly 
with  DOE.-'o  One  comment  stated  that 
manufacturers  are  prepared  to  report 
test  reports  for  basic  models  of  lamps  if 
basic  models  are  described  in  terms  of 
performance  rather  than  labels  or  brar.d 
names.  This  comment  urged  that 
reporting  requirements  be  imposed  only 
once  with  respect  to  any  model  with 
particular  performance  characteristics.  It 
urged  the  Commission  not  to  require 
date-coding,  because  manufacture."^  do 
not  routinely  label  each  lamp  type  with 
serial  numbers  or  date  codes  arid  such 
a  requirement  would  be  very  costiy  and 
disruptive  to  manufacturers  of  certain 
types  of  lamps.-*' 

The  reporting  requirement  in  EFCA  is 
concerned  primarily  with  ensuring  that 
the  Commission  has  sufficient 
information  to  determine  whether 
ranges  of  comparability  for  major 
appliances  should  be  changed  annually. 
Because  the  lamp  labeling  rules  do  not 
require  disclosure  of  ranges  of 
comparability,  the  Commission  has 
determined  that  it  does  not  need 
complete  armual  reports  from  lamp 
manufacturers.  To  minimize  burdens 
imposed  on  manufacturers,  therefore, 
the  Commission  is  requiring  that  reports 
contain  only  the  following  information: 

(1)  Name  and  address  of  manufacturer; 

(2)  all  trade  names  under  which  the 
lamps  are  marketed,  (3)  model  or  othtr 
identification  numbers;  (4)  starting 
serial  number,  date  code,  or  other  means 
of  identifying  the  date  of  manufacture 
(date  of  manufacture  information  must 
be  included  with  only  the  first 
submission  for  each  basic  model  or 
type);  and  (5)  test  results  for  the  wattage 
and  light  output  ratings  of  each  lamp 
model  or  type  and,  in  addition,  for  each 
model  or  type  of  covered  fluorescent 
lamp,  test  results  for  the  color  rendering 
index,  measured  according  to  the  DOE 


'■'"Panasonic. G-7.  2. 

i^'GE.G-ie.  l-2;Osram.  G-15,  1-2,  Pt;l.pi.ti- 
14,  1;  NEMA,  G-3,  28-29,  33.  43.  Th«  speclHc 
burden  estimates  contained  in  these  convr.en's  ara 
discussed  in  Part  VI.  below. 

»nOs.-am.  G-4,  3.  G-15.  1-2.  Philips.  G-5,  1.  G- 
12,  4:  NEMA,  G-3.  28-29.  33.  43.  50.  - 

»•  NEMA,  G-3,  SO  (manufacturers  me>  prrxi.ra 
many  versions  of  ItTips  with  common  pcrror;r.c."t« 
characteristics,  differing  only  in  brand  na.~u. 
distribution  channels  or  pot  kaging). 
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test  procedure.-"  The  reports  will  be 
due  on  March  1  of  each  year,  coinciding 
with  the  due  date  for  reports  on 
fluorescent  lamp  ballasts,  beginning 
March  1,  1996.  Although  reports  must 
be  submitted  each  year,  to  further 
minimize  the  burdens  imposed  by  the 
reporting  requirements,  the  Commission 
will  accept  subsequent  annual  reports 
that  identify  the  reporting  entity  but 
provide  only  data  about  new,  changed, 
or  discontinued  products,  without 
repeating  information  on  products  that 
have  not  changed  since  the  earlier 
report.  In  addition,  the  Commission  will 
accept  manufacturers'  reports  in  any 
format  that  contains  the  necessary- 
information.  These  could  be  catalogs 
with  cover  letters,  industry  directories, 
copies  of  reports  to  IX)E  or  other  federal 
or  state  regulatory  authorities,  or 
original  reports,  as  long  as  the  required 
information  is  included. 

Because  DOE  has  not  yet  issued  test 
procedures  for  any  lamp  products, 
however,  the  Commission  is  staying  the 
reporting  requirements  pending  DOE's 
issuance  of  test  procedures.  No  reports 
will  be  due  until  after  DOE  issues  test 
procedures  for  any  of  the  lamps  covered 
by  the  labeling  rules.  Once  DOE  has 
issued  test  procedures,  the  Commission 
will  publish  a  notice  announcing  when 
the  initial  reports  will  be  due.  See 
§§  305.8(a)(3)  and  305.8(b)  in  "Text  of 
Amendments,"  below. 

3.  Submission  of  Product  Samples  to 
Designated  Laboratory 

In  the  NPR,  the  Commission  proposed 
requiring  that  manufacturers,  upon 
request  by  the  Commission,  submit  at 
the  manufacturer's  expense,  a 
reasonable  numtxtr  of  products  to  any 
laboratory  designated  by  the 
Commission.  The  Commission  proposed 
including  this  requirement  in  the 
labeling  rules  so  that  manufacturers 
would  be  aware  of  their  duties  and 
n;sponsibilities  under  EPCA,  which 
requires  manufacturers  to  do  this.  Under 
EPCA,  however,  any  charge  levied  by 
the  laboratory  for  testing  will  be  paid  for 
bv  the  Commission.  42  U.S.C.  6296(b)(3) 
(1988). 

One  comment  agreed  with  the 
proposal,  which  allows  the  Commission 
to  determine  whether  required 
disclosures  are  accurate,  but  urged  that 
care  be  taken  to  minimize  the  expense 
of  spot-check  testing.-*'  Two 
cnmmenters  stated  that  the  tests  should 
be  performed  in  a  NVLAP  accredited 


laboratory. 2*<  One  of  these  commenters 
added  that  the  testing  should  be 
performed  based  on  the  procedures 
outlined  in  NIST  Handbook  150-01. ^m 
The  current  Rule  repeats  the  standard 
specified  in  EPCA,  i.e.,  manufacturers, 
upon  request  by  the  Commission,  must 
submit  at  the  manufacturer's  expense,  a 
reasonable  number  of  products  to  any 
laboratory  designated  by  the 
Commission. 26*  Any  charge  levied  by 
the  laboratory  for  testing  will  be  paid  for 
by  the  Commission.  The  Commission 
has  determined  that  this  requirement  is 
sufficient  for  lamp  products  and, 
therefore,  is  not  amending  the  Rule  in 
this  regard.  See  16  CFR  305.16. 

V.  Regulatory  Flexibility  Act 

The  Commission  stated  in  the  NPR 
that  the  provisions  of  the  Regulatory 
Flexibility  Act  requiring  a  regulatory 
analysis  were  not  applicable  to  the 
proposed  amendments  because  they 
would  not  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities."  The  Commission  stated  that  it 
believed  any  economic  cost  imposed  on 
small  entities  are  primarily  statutorily 
imposed  and  the  proposed  regulations 
would  impose  few.  if  any,  independent 
additional  costs. 

None  of  the  commentors  specifically 
addressed  the  effect  of  the  proposed 
labeling  rules  on  small  entities.  Based 
on  the  discussion  in  Parts  rV.H.1-2, 
above  and  VI,  below,  the  Commission 
concludes  that  the  information 
collection  burdens  imposed  by  the 
recordkeeping  and  reporting 
requirements  of  the  final  labeling  rules 
on  all  entities  within  the  affected 
industry  will  be  de  minimis,  and 
therefore,  will  not  have  "a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,"  for  purposes 
of  the  Regulatory  Flexibility  Act. 

VI.  Paperwork  Reduction  Act 

In  the  NPR,  the  Commission  stated 
that  the  proposed  amendments 
contained  provisions  that  constitute 
"collection  of  information"  as  defined 
by  the  regulations  of  the  Office  of 
Management  and  Budget  ('  OMB  "),  5 
CFR  1320.7(c)(l)(1992),  under  the 


'••-  Limps  differing  only  in  malterj  not  rrlevant  to 
Ihr  specified  ratings  (j  e  .  color,  brand  name)  may 
bt;  ^ruup«fd  as  a  basic  model. 

-"^■f'anasonic.  G-7.  2. 


^'-'I'hihps.  G-5.  3.  C-12,  3  (all  testing  should  b« 
performed  in  NXTAP  accredited  laboratory); 
NtMA.  G-3.  49  (regulation  should  require 
compliance  testing  only  at  NVLAP  certified 
laboratories). 

«"  Philips.  G-12.  3.  See  NIST  Handbool;  150-01. 
r.-17. 

•"^  Although  tho  labeling  rules  do  not  require  the 
Commission  to  use  NVLAP  accredited  laboratories, 
as  suggested  by  some  comments,  the  Commission 
will  select  labs  for  testing  services  that  have 
appropriate  credentials  to  conduct  the  required 
lc.>>!;ng  and  will  consider  using  labs  accredited  by 
N'\X.\P.  when  appropriate. 


Paperwork  Reduction  Act  ("PRA"),  44 
U.S.C.  3501  et  seq.  The  NPR  proposed 
requiring  that  manufacturers  of  lamp 
products  covered  by  the  labeling  rules 
for  which  DOE  has  issued  test 
procedures  under  section  323  of  EPCA, 
42  U.S.C.A.  6293  (West  Supp.  1993), 
submit  annual  reports  to  the 
Commission.  In  addition,  the  NPR 
proposed  that  manufacturers  of  all  lamp 
products  covered  by  the  labeling  niles, 
whether  or  not  DOE  has  issued  test 
procedures  for  specific  lamp  products, 
maintain  records  that  substantiate 
required  disclosures.  The  Commission 
estimated  in  the  NPR  that 
appro.ximately  50  manufacturers  would 
be  affected  by  the  proposed  lamp 
labeling  requirements  and  that  it  would 
take  each  company  fewer  than  five 
hours  to  comply  with  the  proposed 
recordkeeping  and  reporting 
requirements,  for  a  maximum  of  250 
hours. 

The  Commission  sought  comments  on 
the  extent  of  the  paperwork  burden  in 
the  NPR  and  in  a  separate  request  for 
comments  under  the  PRA.^*'  In  the 
separate  notice,  the  Commission  stated 
that  the  estimated  burden  was  small 
because  manufacturers  already  maintain 
some  of  the  required  records  in  the 
normal  course  of  business. 2''''  Records 
that  are  likely  to  be  retained  by  industry 
members  during  the  normal  course  of 
business  are  excluded  from  the 
"burden"  for  PRA  purposes. ^f-** 

One  manufacturer  agreed  with  the 
estimate  of  five  hours  per 
manufacturer. ^To  Three  manufacturers 
and  a  trade  association,  however, 
commented  that  the  Commission  had 
underestimated  the  number  of  hours  it 
would  take  to  process,  format,  check, 
and  prepare  the  proposed  reports  for 
each  model  of  lamp  product.-^'  Those 
three  manufacturers  stated  that  it  would 
take  from  41  to  over  97  hours  for  them 
to  prepare  and  file  the  proposed  annual 
reports. 2^2  Two  of  these  manufacturers 
and  the  trade  association  recommended 
that  the  FTC  consider  developing  a 
reporting  procedure  jointly  with  DOE 
and  that  reports  be  required  only  once 
as  opposed  to  once  a  year.-"' 

The  comments,  however,  did  not 
appear  to  take  into  account  that  the 
Commission's  estimate  excluded  some 


-'"'  58  FR  B0652. 

wSee  5  CFR  1320.7(b)(1). 

-""Panasonic,  G-7.  2. 

•"'CE.  G-16.  l-2;Osram.C-15.  1-2;  Philips.  G- 
14.  1:  NE,M.\.  G-3.  28-29.  33,  43. 

•'•'Philips.  G-14.  1  (minimum  of  41  hours); 
Osram.  G-15.  1-2  (not  less  than  60  hours);  GE.  G- 
16.  1-2  (exceed  97  hours). 

-"Osram.  G-4.  3.  G-15.  1-2;  Philips.  G-5.  1. 
(.Supp).  (".-12.  4:  NtMA.  G-3.  28-29,  33.  43.  50. 
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hours  because  of  the  presumption  that 
manufacturers  would  be  maintaining 
some  of  the  records  m  the  normal 
course  of  business.  Nevertheless,  in 
response  to  these  comments,  the 
Commission  has  revised  the 
recordkeeping  and  reporting 
requirements  in  the  Fmal  labeling  rules 
to  minimize  their  burdens  on 
manufacturers.  Specifically,  the  final 
labeling  rules  require  only  that 
manufacturers  maintain,  for  a  period  of 
two  years  after  production  of  the 
specific  lamp  product  has  been 
tcr>Tiinated.  records  sufficient  to 
denjonstrate  they  have  a  reasonable 
basis  consisting  of  competent  and 
reliable  scientific  evidence  that  the 
required  disclosures  they  make  on 
labeling  and  in  catalogs  are  accurate. 
The  recordkeeping  requirement  is 
imposed  directly  by  EPCA,  which 
authorizes  the  Commission  to  specify 
th^  period  for  which  the  records  must 
be  kept.  42  U.S.C.  6296(b)(2)  (1988).  As 
pr*\  iously  stated,  the  two-year 
requirement  is  identical  to  the 
reaordkeeping  requirement  for  the  other 
pr({)ducts  covered  by  the  Appliance 
Labeling  Rule.  In  addition,  the  final 
rules  require  that  manufacturers  submit 
reii<)rts  containing  only  basic 
information,  and  submit  the  information 
foijpach  different  lamp  product  only 
on  ±.274  Further,  the  Commission  will 
accept  manufacturers'  reports  in  any 
foiimat  that  contains  the  necessarj' 
information.  These  could  be  catalogs 
wilh  cover  letters,  industry  directories, 
copjies  of  reports  to  DOE  or  other  federal 
or  Hate  regulator^'  authorities,  or 
orilginal  reports,  as  long  as  the  required 
information  is  included. 

Bbcause  of  the  changes  the 
Commission  has  made  to  the 
recordkeeping  and  reporting 
requirements,  and  taking  into  account 


'1*The  r.nal  rules  require  n.dnufdi  lurers  to 
subpit  an  iniiial  report  containing  the  following 
infqimation;  (1)  Name  and  address  of  manufacturer; 
(2)  ill  trade  names  under  w  hich  the  lamps  are 
masjketed;  (3)  model  or  other  identification 
nurpbers:  (4)  starting  serial  number,  dale  code,  or 
1  identifying  the  date  of  manufacture 
jfacture  information  mu.st  be  included 
I  first  submission  for  each  basic  model 
or  tipe);  and  (5)  test  results  for  the  wattage  and  light 
output  ratings  of  each  lamp  model  or  type  and.  in 
addition,  for  each  model  or  type  of  covered 
fludrlBscent  lamp,  test  results  for  the  color  rendering 
index,  measured  according  to  the  DOE  test 
procfdure.  In  subsequent  years,  manufacturers  will 
be  rteiquired  only  to  submit  reports  containing  data 
abo^il  new.  changed  or  discontinued  lamp  products. 
Furlljer.  the  Commission  will  accept  manufacturers' 
repots  in  any  formal  that  contains  the  necessary 
infqrhiation.  The  reporting  requirement  will  not 
become  effective  until  after  DOE  issues  test 
procedures  for  specific  lamp  products.  The 
Commission  will  publish  a  notice  at  a  later  dale, 
after  DOE  has  issued  test  procedures,  announcing 
when  the  initial  reports  and  5ub«ff,uent  annual 
ri'p«rs  will  b«  doe. 


the  fact  that  many  of  these  records  are 
maintained  in  the  normal  course  of 
business,  the  Commission  has 
determined  not  to  revise  its  burden 
estimate.  While  the  initial  effort 
involved  in  developing  a  report  m,ay,  for 
some  companies,  take  more  than  the 
original  estimate  of  five  hours  per 
manufacturer,  the  Commission  befieves 
that  the  time  involved  in  complying 
with  the  reporting  and  recordkeeping 
requirements,  as  those  requirements 
have  been  modified,  will  nonetheless 
result  in  an  average  of  five  hours  per 
manufacturer.  In  light  of  the  revised 
information  collection  requirements  in 
the  final  rules,  0MB  approved  the 
Commission's  request  for  clearance  of 
the  requirements  under  OMB  Control 
Number  3084-0092.-^' 

VII.  Regulatory  Review 

In  accordance  with  the  Commission's 
ongoing  regulatory  review  program,  the 
Commission  sought  comments  about  the 
impact  of  the  proposed  requirements  for 
manufacturers  and  other  sellers  of  lamp 
products,  and  their  costs  and  benefits. 
Based  on  the  comments  and  discussion 
in  Parts  V  and  V],  above,  the 
Commission  concludes  that  the 
amended  rule  will  not  have  a  significant 
economic  impact  on  parties  co\  ered  by 
the  labeling  rules.  The  Commission  has 
drafted  the  final  labeling  rules  to 
minimize  burdens  imposed  on  all 
covered  industry  members. 

VIII.  Metric  Measurement 

In  accordance  with  the  Omr.ibus 
Trade  and  Competitiveness  Act  (OTCA), 
15  U.S.C.  205,  the  Commission  must 
consider  metric  measurements  in 
addition  to  inch-pound  measurements 
in  measurement  sensitive  regulations.-""* 
Although  the  Commission  sought 
comments  from  the  public  on  this  issue 
in  the  NPR,  none  was  received.  The 
Commission  has  concluded  that  the 
units  of  measurement  the  Commission 
is  requiring  in  the  labeling  rules  for 
lamp  products  comply  with  the 
requirements  of  the  Metric  Conversion 
Act.  First,  lumens,  watts,  and  volts  are 
metric  derived  units.  Second,  the  metric 
terms  (lumens,  watts,  and  volts)  that  the 
Commission  is  requiring  be  disclosed 
should  already  be  familiar  to  the 
consumers  because  they  currently  are 
used  on  packaging  of  lamp  products. 

IX.  Discussion  of  Lamp  Labeling 
Amendments  Being  Adopted 

Each  amendment  the  Commission  is 
adopting  today  is  described  below. 


'""  Notice  of  Office  of  Management  and  Budget 
Action  dated  April  I.  1994. 

J'* See  also  Executive  Orcer  12770  ("Mi'iric  Usage 
in  Federal  Government  Progra.T.s  "l- 


A.  Section  305.2 — Definitions 

This  section  contains  definitions  of 
twenty-two  terms  used  in  both  EPCA 
and  the  Rule.  The  Commission  is 
amending  it  to  add  (as  twelve  new 
subsections)  eleven  definitions  of  terms 
that  EPCA  uses  for  the  three  catego.ries 
of  lamp  products  that  EPA  92  added  to 
EPCA  and  a  new  definition  for  a  term 
("consumer  product")  that  the  amended 
Rule  uses  when  requiring  disclosure  of 
energy  consumption  data  in  lamp 
labeling.  The  Commission  is  also 
revising  two  existing  definitions 
("consumer  appliance  product"  and 
"covered  product")  to  clarify  how  the 
Rule's  disclosure  requirements  apply  to 
lamps.  Lastly,  the  Commission  is 
amending  this  section  to  group  together 
all  the  definitions  that  are  pertinent  to 
lamps  and  placing  then  immediately 
following  the  two  existing  definitions 
relating  to  fluorescent  lamp  ballasts. 
The  three  definitions  relating  to 
plumbing  products  disclosures  th-,t  had 
previously  been  designated  (r)  and  (u)- 
(v)  are  now  designated  (dd)  through  (fQ. 

B.  Section  305.3— Drshption  c{ 
Covered  Products  To  Which  This  pjrt 
Applies 

This  section  lists  thf  fourteen 
categories  of  appliances  now  covt  red  by 
EPCA  and  the  Rule.  The  Commission  is 
amending  it  to  add  (as  three  new 
subsections)  the  descriptions  takrn  from 
section  321(30)  of  EPCA,  as  amended  by 
EPA  92,  42  US  C.A  6291(30)  (West 
Supp.  19^3),  for  the  three  categories  of 
lamps  {i.e  .  fluorescent  lamps,  medium 
base  compact  fluorescent  lamps,  and 
incandesf cnt  lamps)  that  EPA  92  added 
to  EPCA. 

C.  Section  305.4— Prohibited  Acts 

This  section  makes  it  unlawful  to 
distribute  in  commerce  any  coverf  d 
product  not  marked  and/or  labeled  and 
advertised  as  prescribed  by  the  Rule.. 
Failing  to  maintain  and  make  available 
certain  records  and  product  samples  as 
prescribed  by  the  Rule  is  also 
prohibited.  The  Commission  is 
amending  subsection  (e).  which 
identifies  the  various  effective  dales  of 
the  Rule  for  the  different  categori(^s  of 
covered  products,  to  establish  the 
effective  date  of  the  Rule  for  covered 
lamp  products.  EPA  92  directed  the 
Commission  to  prescribe,  by  April  25, 
1994,  labeling  rules  for  lamp  products 
and  provided  that  such  rules  shall  apply 
to  those  covered  lamp  products 
manufactured  after  the  12-monlh  ptriod 
beginning  on  the  date  of  publication  of 
the  rules  in  final  form.  The  effecti'.  e 
date  for  these  lamp  labeling  rule 
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amendments  is  therefore  twelve  months 
following  publication  of  this  Notice. 

D.  Section  305.5 — Determinations  of 
Estimated  Annual  Energy  Cost  and 
Energy  Efficiency  Rating  and  of  Water 
Use  Hate 

This  section  specifies  what  test 
procedures  are  to  be  used  for  measuring 
the  water  use  and  energy  consumption 
and  efficiency  of  the  various  categories 
of  products  covered  by  the  Rule.  The 
Commission  is  adding  to  this  section  a 
new  subsection  for  covered  lamps 
specifying  that  manufacturers  and 
private  labelers  of  covered  lamps  must, 
for  any  representation  of  the  design 
voltage,  wattage,  light  output  or  life  of 
any  covered  medium  base  compact 
fluorescent  lamp  or  general  service 
incandescent  lamp,  including  any 
incandescent  reflector  lamp,  or  for  any 
representation  made  by  the  encircled 
"E"  that  any  covered  general  service 
fluorescent  or  incandescent  reflector 
lamp  is  in  compliance  with  a  minimum 
energy  efficiency  standard,  possess  and 
rely  upon  a  reasonable  basis  consisting 
of  competent  and  reliable  scientific  tests 
that  substantiate  the  representation.  The 
new  subsection  also  states  that  for 
establishing  the  light  output  and  life 
ratings  of  covered  compact  fluorescent 
lamps  and  general  service  incandescent 
lamps,  including  incandescent  reflector 
lamps,  the  Commission  will  accept  as  a 
reasonable  basis  the  results  of 
competent  and  reliable  scientific  tests 
conducted  pursuant  to  certain  lES 
testing  protocols  that  substcintiate  those 
ratings. 

E.  Section  305.6 — Sampling 

This  section  specifies  that  any 
representation  with  respect  to  or  based 
upon  a  measure  or  measures  of  energy 
consumption  shall  be  based  on  certain 
DOE  approved  sampling  procedures. 
Inasmuch  as  IX)E  has  not  yet  adopted 
sampling  procedures  for  the  covered 
lamp  products,  the  Commission  is 
adding  to  this  section  a  new  subsection 
for  covered  lamps  specifying  that  any 
representation  of  design  voltage, 
wattage,  light  output  or  life,  or  any 
representation  made  by  the  encircled 
"E"  that  a  lamp  is  in  compliance  with 
a  minimum  energy  efficiency  standard, 
shall  be  based  upon  testing  using 
competent  and  reliable  scientific 
sampling  procedures.  The  new 
subsection  also  states  that  the 
Commission  will  accept  sampling 
conducted  in  accordance  with  "Military 
Standard  105 — Sampling  Procedures 
and  Tables  for  Inspection  by  Attributes" 
as  competent  and  reliable  scientific 
sampling  procedures. 


F.  Section  305.8 — Submission  of  Data 

This  section  requires  manufacturers  of 
covered  products  to  submit  to  the 
Commission,  in  the  form  of  annual 
reports,  certain  information  about  their 
products.  Section  326(b)(1)  of  EPCA,  42 
U.S.C.  6296(b)(1).  requires 
manufacturers  to  notify  the  Commission 
of  all  their  existing  product  model 
numbers  within  60  days  after  a  rule 
covering  them  takes  effect  and  all  their 
future  product  model  numbers  prior  to 
commencement  of  production.  Section 
326(b)(4)  of  EPCA.  42  U.S.C.  6296(b)(4), 
requires  manufacturers  to  supply 
annually  to  the  Commission,  at  times  to 
be  specified  by  tlie  Commission, 
relevant  data  respecting  their  products' 
energy  consumption.  The  Commission 
is  amending  §  305.8  of  the  Rule  to 
require  manufacturers  of  covered  lamp 
products  for  which  DOE  has  issued  test 
procedures  under  EPCA  to  submit  to  the 
Commission  by  March  1. 1996,  and 
annually  thereafter,  reports  disclosing 
each  company's  name  and  address  and 
the  trade  names,  the  model  numbers, 
and  the  energy  consumption  data  (i.e., 
for  all  covered  lamps  for  which  DOE  has 
issued  test  procedures,  the  test  results 
for  the  lamps'  light  output  in  lumens 
and  energy  usage  in  watts  and,  in 
addition,  for  all  covered  fluorescent 
lamps,  the  test  results  for  the  lamps' 
color  rendering  index)  for  each  of  its 
covered  lamp  products.  This  reporting 
requirement  is,  however,  being  stayed 
pending  DOE's  adoption  of  test 
procedures  for  these  products. 
Manufacturers  of  covered  lamp  products 
are  not  being  required  to  submit  any 
more  information  than  manufacturers  of 
other  products  covered  by  the  Rule. 

C.  Section  305. 1 1— Labeling  For 
Covered  Products 

This  section  contains  five  subsections 
specifying  labeling  requirements  for  the 
Rule's  covered  products.z^?  The 
Commission  is  amending  this  provision 
by  adding  a  new  subsection  to  address 
the  labeling  requirements  that  EPA  92 
has  directed  the  Commission  to  issue  for 
lamps.  This  new  subsection  is 
designated  (e)  and  placed  immediately 
after  the  existing  subsection  (d)  that 
pertains  to  fluorescent  lamp  ballasts. 
The  sub.section  that  pertains  to 
plumbing  products,  which  was 
subsection  (e).  is  being  redesignated  (f). 


2"  The  first  subscttion  applies  to  all  the  covered 
produrts  heretofore  included  in  the  Rule  except 
fluorewent  lamp  ballasts,  showerheads,  faucets, 
water  closets  and  urinals;  the  second  concerns  only 
furnaces  and  central  air  conditioners;  the  third  only 
central  air  conditioners:  the  fourth  only  fluorescent 
lamp  ballasts:  and  the  fifth  only  showerheads. 
fauruls,  water  cloitets  and  urinaU. 


The  new  subsection  (e)  specifies  the 
information  that  must  be  disclosed  on 
the  labels  of  the  three  categories  of 
lamps  that  EPA  92  has  added  to  EPCA 
and  consists  of  three  subsections. 
Subsection  (e)(1)(A)  states  that  all 
covered  compact  fluorescent  lamps  and 
general  service  incandescent  lamps, 
including  incandescent  reflector  lamps 
(i.e.,  all  covered  lamps  other  than 
general  service  fluorescent  lamps)  must 
disclose  clearly  and  conspicuously  on 
their  labels'  principal  display  panel  the 
following  information: 

(1)  The  number  of  lamps  included  in 
the  package,  if  more  than  one; 

(2)  The  design  voltage  of  each  lamp 
included  in  the  package,  if  other  than 
120  volts; 

(3)  The  light  output  of  each  lamp 
included  in  the  package,  expressed  in 
average  initial  hrniens; 

(4)  The  electrical  power  consumed 
(energy  used)  by  each  lamp  included  in 
the  package,  expressed  in  average  initial 
wattage;  and 

(5)  The  life  of  each  lamp  included  in 
the  package,  expressed  in  hours. 

Subsection  (e)(1)(B)  specifies  that  the 
light  output,  energy  usage,  and  life 
ratings  of  any  covered  compact 
fluorescent  and  general  service 
incandescent  lamp  must  appear  in  that 
order  and  with  equal  clarity  and 
conspicuousness  on  the  product's 
principal  display  panel.  The  light 
output,  energy  usage  and  life  ratings 
must  be  disclosed  in  terms  of  "lumens," 
"watts."  and  "hours"  respectively,  with 
the  lumens,  watts  and  hours  rating 
numbers  each  appearing  in  the  same 
type  style  and  size  and  with  the  words 
"lumens."  "watts,"  and  "hours"  each 
appearing  in  the  same  type  style  and 
size.  The  words  "light  output,"  "energy 
used,"  and  "life"  must  precede  and 
have  the  same  conspicuousness  as  both 
the  rating  numbers  and  the  words 
"lumens,"  "watts,"  and  "hours,"  except 
that  the  letters  of  the  words  "lumens." 
"watts,"  and  "hours"  shall  be 
approximately  50%  of  the  sizes  of  those 
used  for  the  words  "light  output." 
"energy  used,"  and  "life." 

Subsection  (e)(1)(C)  specifics  that  a 
lamp's  light  output,  energy  usage,  and 
life  are  to  be  measured  at  120  volts, 
regardless  of  the  lamps'  design  voltage. 
If  a  lamp's  design  voltage  is  other  than 
120  volts,  the  lamp's  required 
disclosiues  of  light  output,  energy 
usage,  and  life  must  in  each  instance  be 
followed  by  the  phrase  "at  120  volts." 
The  rule  amendment  allows,  but  does 
not  require,  labels  for  lamps  with  design 
voltages  other  than  120  volts  also  to 
disclose  the  lamps'  light  output,  energy 
usage,  and  life  at  the  design  voltage 
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[e.g..  "Light  Output  1710  Lumens  at  125 
volts"). 

Subsection  (e)(1)(D)  specifies  that  for 
all  covered  general  service  incandescent 
reflector  lamps  the  required  disclosures 
of  light  output  are  to  be  given  for  the 
lamps'  beam  spread  and  followed 
clearly  and  conspicuously  by  the  phrase 
"at  beam  spread." 

Subsection  (e)(1)(E)  specifies  that,  for 
all  covered  compact  fluorescent  lamps, 
the  required  disclosures  of  light  output 
shall  be  measured  at  a  base-up  position, 
but  provides  that,  if  the  manufacturer  or 
private  labeler  has  reason  to  beheve  any 
lamp's  light  output  at  a  base-down 
position  would  be  more  than  5% 
different,  the  label  must  also  disclose 
the  lamp's  light  output  at  the  base-down 
position  or,  if  no  test  data  for  the  base- 
down  position  exist,  the  fact  that  at  a 
base-down  position  the  lamp's  light 
output  might  be  more  than  5%  less. 

Subsection  (e)(1)(F)  requires  that  for 
all  CMvered  compact  fluorescent  lamps 
and  general  service  incandescent  lamps, 
including  incandescent  reflector  lamps, 
there  shall  be  clearly  and  conspicuously 
disclosed  on  the  principal  display  panel 
the  following  Advisory  Disclosure 
statement: 

To  save  energy  costs,  find  the  bulbs  with  the 
light  output  you  need,  then  choose  the  one 
with  the  lowest  watts. 

Subsection  (e)(1)(G)  specifies  that,  for 
any  covered  general  service 
incandescent  lamp  that  operates  with 
multiple  filaments,  the  principal  display 
panel  shall  disclose  clearly  and 
conspicuously,  in  the  manner  rtKjuired 
by  paragraph '(e)(1)  (A)-(C)  and  (F)  of 
this  section  of  the  Rule,  the  lamp's 
energy  usage  in  watts  and  light  output 
in  lumens  at  each  of  the  lamp's  levels 
of  light  output  and  the  lamp's  life  in 
hours  at  the  filament  that  fails  first. 

Subsection  (e)(2)  states  that  all 
covered  general  service  fluorescent 
lamps  and  incandescent  reflector  lamps 
shall  be  labeled  clearly  and 
conspicuously  with  a  capital  letter  "E" 
printed  within  a  circle  and  followed  by 
an  asterisk.  The  label  shall  also  clearly 
and  conspicuously  disclose,  either  in 
clo^e  proximity  to  that  asterisk  or 
elsewhere  on  the  label,  the  following 
statement: 

*  (The  encircled  "E")  means  this  bulb  meets 
Federal  minimum  efficiency  standards. 

If  the  statement  is  not  disclosed  on  the 
priilcipal  display  panel,  that  asterisk 
shall  be  followed  by  a  clear  and 
conspicuous  disclosure  of  thu  following: 

*Se«  (side,  lop,  back)  panel  for  details. 

Si^section  (e)(2)(A),  for  purposes  of 
this  section  of  the  Rule,  states  that  oh 
labtk  of  general  service  fluorescent 


lamps  the  encircled  capital  letter  "E" 
shall  be  clearly  and  conspicuously 
disclosed  in  color-contrasting  ink  and 
will  be  deemed  "conspicuous,"  in  terms 
of  size,  if  it  appears  in  typeface  at  least 
as  large  as  either  the  manufacturer's 
name  or  logo  or  another  logo  disclosed 
on  the  label,  such  as  the  "UL"  or  "ETL" 
logos,  whichever  is  larger. 

Subsection  (e)(2)(B)  states  that 
manufacturers  and  private  labelers  who 
would  otherwise  not  put  labels  on 
covered  general  ser\'ice  fluorescent 
lamps  may,  instead  of  labeling  such 
lamps  with  the  encircled  "E"  and  the 
statement  described  in  paragraph 
(e)(2)(A).  meet  the  disclosure 
requirement  of  that  paragraph  by 
permanently  marking  such  lamps 
clearly  and  conspicuously  with  the 
encircled  "E." 

Subsection  (e)(3)  states  that,  if  energy 
operating  cost  claims  are  made  in  the 
labeling  of  any  covered  lamp,  that 
representation  must  in  connection 
therewith  clearly  and  conspicuously 
disclose  the  assumptions  [e.g.,  purchase 
price,  unit  cost  of  electricity,  hours  of 
use,  patterns  of  use)  up>on  which  they 
are  based. 

Subsection  (e)(4)  states  that  all  cartons 
in  which  any  covered  products  that  are 
general  service  fluorescent  lamps, 
medium  base  compact  fluorescent 
lamps,  or  general  service  incandescent 
lamps,  including  incandescent  reflector 
lamps,  are  shipped  within  the  United 
States  or  imported  into  the  United 
States  shall  disclose  clearly  and 
conspicuously  the  following  statement: 

These  lamps  cornply  with  Federal  energy 
efficiency  labeling  requirements. 

H.  Section  305.13 — Promotional 
Material  Displayed  or  Distributed  at 
Point  of  Sale 

This  section  has  two  subsections,  the 
first  of  which  requires  all  promotional 
materials  for  all  covered  products  (other 
than  fluorescent  lamp  ballasts, 
showerheads,  faucets,  water  closets  and 
urinals)  that  are  displayed  at  the  point 
of  sale  to  disclose  clearly  and 
conspicuously  the  following  statement: 
"Before  purchasing  this  appliance,  read 
important  energy  cost  and  efficiency 
information  available  from  your 
retailer,"  and  the  second  of  which 
requires  all  promotional  materials  for  all 
covered  showerheads,  faucets,  water 
closets  and  urinals  to  disclose  clearly 
and  conspicuously  the  product's  water 
fiow  rate. 

The  Commission  is  amending  this 
section  to  add  a  third  subsection 
specifying  that,  if  in  such  promotional 
materials  any  energy  operating  cost 
claims  are  made  for  any  covered  lamp 
product,  the  representation  must  in 


connection  therewith  clearly  and 
conspicuously  disclose  the  assumptions 
(e.g.,  purchase  price,  unit  cost  of 
electricity,  hours  of  use,  patterns  of  use) 
upon  which  they  are  based.  This  new 
subsection  is  designated  (b)  and  the 
former  subsection  (b),  which  concerns 
plumbing  products,  is  redesignated  (c). 

/.  Section  305.14 — Catalogs 

This  section  has  four  subsections,  the 
first  two  of  which  concern  required 
disclosures  in  catalogs  from  which  any 
covered  product  (other  than  fluorescent 
lamp  ballasts,  showerheads,  faucets, 
water  closets  and  urinals)  may  be 
purchased,  the  third  of  which  concerns 
such  required  disclosures  for 
fluorescent  lamp  ballasts,  and  the  fourth 
of  which  concerns  such  required 
disclosures  for  showerheads,  faucets, 
water  closets  and  urinals. 

The  Commission  is  amending  this 
section  to  add  a  fifth  subsection 
requiring  all  such  catalog  advertising  for 
covered  lamps  to  bear  the  same 
disclosures  that  §  305.1 1(e)  of  the  Rule 
Requires  in  the  lamps'  labeling,  except 
for  the  number  of  items  contained  in  the 
package,  and  specifying  that,  if  in  such 
catalog  advertising  any  energy  operating 
cost  claims  are  made  for  any  covered 
lamp  product,  the  representation  must 
in  connection  therewith  clearly  and 
conspicuously  disclose  the  assumptions 
(e.g.,  purchase  price,  unit  cost  of 
electricity,  hours  of  use,  patterns  of  use) 
upon  which  they  are  based.  This 
subsection  provides  that,  for  catalogs 
not  distributed  to  consumers  for  making 
purchases  for  personal  use  or 
consumption  by  individuals,  the  light 
output,  energy  usage  and  life 
disclosures  need  not  comply  with  the 
format  provisions  of  §305.1 1(e)(1)(B), 
but  must  only  be  disclosed  clearly  and 
conspicuously.  This  new  subsection  is 
designated  (d)  and  the  former 
subsection  (d)  pertaining  to  plumbing 
products  is  redesignated  (e). 

/.  Section  305.15~Test  Data  Records 

This  section  requires  manufacturers 
and  private  labelers,  upon  notification 
by  the  Commission  or  its  designated 
representative  to  provide,  within  30 
days  notice,  the  underlying  test  data 
from  which  the  estimated  annual  energy 
cost  or  energy  efficiency  rating  for  each 
basic  model  was  derived.  The 
Commission  is  amending  this  section  to 
require  that  manufacturers  and  private 
labelers  of  lamps  provide  the 
Commission  upon  request  with  the 
underlying  test  data  from  which  the 
light  output,  energy  usage  and  life 
ratings  and,  for  fiuorescent  lamps,  the 
color  rendering  index,  for  each  basic 
model  or  lamp  type,  was  derived. 
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List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Consumer  protection. 
Energy  conservation,  Household 
appliances.  Labeling,  Lamp  products. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Text  of  Amendments 

For  the  reasons  set  out  in  the 
preamble,  16  CFR  part  305  is  amended 
as  follows: 

PART  305— RULE  CONCERNING 
DISCLOSURES  OF  INFORMATION 
ABOUT  ENERGY  CONSUMPTION  AND 
WATER  USE  FOR  CERTAIN  HOME 
APPLIANCES  AND  OTHER  PRODUCTS 
REQUIRED  UNDER  THE  ENERGY 
POLICY  AND  CONSERVATION  ACT 

1.  The  authority  citation  for  part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6294. 

2.  Section  305.2  is  amended  by 
revising  paragraphs  (n)  through  (v)  and 
by  adding  paragraphs  (w)  through  (hh) 
to  read  as  follows: 

§  305.2    Definitions. 

***** 

(n)  Consumer  product  means  any 
article  (other  than  an  automobile,  as 
"automobile"  is  defined  in  section 
2001(1)  of  Title  15  (section  501(1)  of  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act)  of  a  type — 

(1)  Which  in  operation  consumes,  or 
is  designed  to  consume,  energy  or.  with 
respect  to  showerheads,  faucets,  water 
closets,  and  urinals,  water;  and 

(2)  Which,  to  any  significant  extent,  is 
distributed  in  commerce  for  personal 
use  or  consumption  by  individuals; 
without  regard  to  whether  such  article 
or  such  type  is  in  fact  distributed  in 
commerce  for  personal  use  or 
consumption  by  an  individual,  except 
that  such  term  includes  fluorescent 
lamp  ballasts,  general  service 
fluorescent  lamps,  medium  base 
compact  fluorescent  lamps,  general 
service  incandescent  lamps  (including 
incandescent  reflector  lamps), 
showerheads,  faucets,  water  closets,  and 
urinals  distributed  in  commerce  for 
personal  or  commercial  use  or 
consumption. 

(0)  Consumer  appliance  product 
means  any  of  the  following  consumer 
products,  excluding  those  products 
designed  solely  for  use  in  recreational 
vehicles  and  other  mobile  equipment: 

(1)  Refrigerators,  refrigerator-freezers, 
and  ft-eezers  which  can  be  operated  by 
alternating  current  electricity, 
e.xcluding — 

(i)  Any  type  designed  to  be  used 
without  doors;  and 


(ii)  Any  type  which  does  not  include 
a  compressor  and  condenser  unit  as  an 
integral  part  of  the  cabinet  assembly. 

(2)  Dishwashers. 

(3)  Water  heaters. 

(4)  Room  air  conditioners. 

(5)  Clothes  washers. 

(6)  Clothes  dryers. 

(7)  Central  air  conditioners  and 
central  air  conditioning  heat  pumps. 

(8)  Furnaces. 

(9)  Direct  heating  equipment. 

(10)  Pool  heaters. 

(11)  Kitchen  ranges  and  ovens. 

(12)  Television  sets. 

(13)  Fluorescent  lamp  ballasts. 

(14)  General  service  fluorescent 
lamps. 

(15)  Medium  base  compact 
fluorescent  lamps. 

(16)  General  service  incandescent 
lamps,  including  incandescent  reflector 
lamps. 

(17)  Showerheads. 

(18)  Faucets. 

(19)  Water  closets. 

(20)  Urinals. 

(21)  Any  other  type  of  consumer 
product  which  the  Department  of 
Energy  classifies  as  a  covered  product 
under  section  322(b)  of  the  Act  (42 
U.S.C.  6292). 

(p)  Covered  product  means  any 
consumer  product  or  consumer 
appliance  product  described  in  §  305.3 
of  the  Rule. 

(q)  Luminaire  means  a  complete 
lighting  unit  consisting  of  a  fluorescent 
lamp  or  lamps,  together  with  peirts 
designed  to  distribute  the  light,  to 
position  and  protect  such  lamps,  and  to 
connect  such  lamps  to  the  power  supply 
through  the  ballast. 

(r)  Ballast  efficacy  factor  means  the 
relative  light  output  divided  by  the 
power  input  of  a  fluorescent  lamp 
ballast,  as  measured  under  test 
conditions  specified  in  American 
National  Standards  Institute  standard 
C82. 2-1984,  or  as  may  be  prescribed  by 
the  Secretary-  of  Energy. 

(s)  Bulb  shape  mpans  the  shape  of  the 
lamp,  especially  the  glass  portion. 

(t)  Base  for  lamps  means  the  portion 
of  the  lamp  which  screws  into  the 
socket. 

(u)  Color  rendering  index  or  CRI  for 
lamps  means  the  measure  of  the  degree 
of  color  shift  objects  undergo  when 
illuminated  by  a  light  source  as 
compared  with  the  color  of  those  same 
objects  when  illuminated  by  a  reference 
source  of  comparable  color  temperature. 

(v)  Correlated  color  temperature  for 
lamps  means  the  absolute  temperature 
of  a  blackbody  whose  chromaticity  most 
nearly  resembles  that  of  the  light  source. 

(w)  Lamp  type  means  all  lamps 
designated  as  having  the  same  electrical 


and  lighting  characteristics  and  made  by 
one  manufacturer. 

(x)  Wattage  for  lamps  means  the  total 
electrical  power  consimied  by  a  lamp  in 
watts,  after  an  initial  seasoning  period 
and  including,  for  fluorescent  lamps,  arc 
watts  plus  cathode  watts. 

(y)  Light  output  for  lamps  means  the 
total  luminous  flux  (power)  of  a  lamp  in 
lumens. 

(z)  Life  and  lifetime  for  lamps  mean 
length  of  operating  time  of  a  statistically 
large  group  of  lamps  between  first  use 
and  failure  of  50  percent  of  the  group. 

(aa)  Lamp  efficacy  means  the  light 
output  of  a  lamp  divided  by  its  wattage, 
expressed  in  lumens  per  watt  (LPW). 

(bb)  Average  lamp  efficacy  means  the 
lamp  efficacy  readings  taken  over  a 
statistically  significant  period  of 
manufacture  with  the  readings  averaged 
over  that  period. 

(cc)  lES  means  the  Illuminating 
Engineering  Society  of  North  America 
and,  as  used  herein,  is  the  prefix  for  test 
procedures  adopted  by  lES. 

(dd)  ASME  means  the  American 
Society  of  Mechanical  Engineers  and,  as 
used  herein,  is  the  prefix  for  national 
standards  and  codes  adopted  by  ASME. 

(ee)  ANSI  means  the  American 
National  Standards  Institute  and.  as 
used  herein,  is  the  prefix  for  national 
standards  and  codes  adopted  by  ANSI. 

(ff)  Wafer  use  means  the  quantity  of 
water  flowing  through  a  showerhead, 
faucet,  water  closet,  or  urinal  at  point  of 
use,  determined  in  accordance  with  test 
procedures  under  section  323  of  the  Act, 
42  U.S.C.  6293. 

(gg)  Flushometer  valve  means  a  valve 
attached  to  a  pressured  water  supply 
pipe  and  so  designed  that,  when 
actuated,  it  opens  the  line  for  direct 
flow  into  the  fixture  at  a  rate  and 
quantity  to  operate  properly  the  fixture, 
and  then  gradually  closes  to  provide 
trap  reseal  in  the  fixture  in  order  to 
avoid  water  hammer.  The  pipe  to  which 
this  device  is  connected  is  in  itself  of 
sufficient  size  that,  when  opened,  will 
allow  the  device  to  deliver  water  at  a 
sufficient  rate  of  flow  for  flushing 
purposes. 

(hh)  Flow  restricting  or  controlling 
spout  end  device  means  an  aerator  used 
in  a  faucet. 

3.  Section  305.3  is  amended  by 
revising  paragraphs  (k)  through  (n)  and 
by  adding  paragraphs  (o)  through  (q)  to 
read  as  follows: 

§  305.3    Description  of  covered  products  to 
which  this  part  applies. 

***** 

(k)  Fluorescent  lamp:  (1)  Means  a  low 
pressure  mercury  electric-discharge 
source  in  which  a  fluorescing  coating 
transforms  some  of  the  ultra-violet 
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energy  generated  by  the  mercury 
discharge  into  light,  including  only  the 
following: 

(i)  Any  straight-shaped  lamp 
(cornmonly  referred  to  as  4-foot  medium 
bi-pin  lamps)  with  medium  bi-pin  bases 
of  nominal  overall  length  of  48  inches 
and  rated  wattage  of  28  or  more; 

I  (ii)  Any  U-shaped  lamp  (commonly 
referred  to  as  2 -foot  U-shaped  lamps) 
with  medium  bi-pin  bases  of  nominal 
overall  length  between  22  and  25  inches 
and  rated  wattage  of  28  or  more; 

(iii)  Any  rapid  start  lamp  (commonly 
referred  to  as  8-foot  high  output  lamps) 
with  recessed  double  contact  bases  of 
nominal  overall  length  of  96  inches  and 
0.800  nominal  amperes,  as  defined  in 
ANSI  C78.1-1978  and  related 
supplements;  and 

(iv)  Any  instant  start  lamp  (commonly 
referred  to  as  8-foot  slimline  lamps) 
With  single  pin  bases  of  nominal  overall 
length  of  96  inches  and  rated  wattage  of 
52  or  more,  as  defined  in  AiNSI  C78.3- 
1078  (R1984)  and  related  supplement 
ANSI  C78.3a-1985;  but 

(2)  Fluorescent  lamp  does  not  mean 
any  lamp  excluded  by  the  Department 
of  Energy,  by  rule,  as  a  result  of  a 
determination  that  standards  for  such 
lamp  would  not  result  in  significant 
energy  savings  because  such  lamp  is 
designed  for  special  applications  or  has 
special  characteristics  not  available  in 
reasonably  substitutable  lamp  types; 
and 

(3)  General  senice  fluorescent  lamp 
means  a  fluorescent  lamp  which  can  be 
used  to  satisfy  tlie  majority  of 
fluorescent  applications,  but  does  not 
mean  any  lamp  designed  and  marketed 
for  the  following  nongeneral  lighting 
applications: 

(i)  Fluorescent  lamps  designed  to 
promote  plant  growth; 

(ii)  Fluorescent  lamps  specifically 
designed  for  cold  temperature 
installations; 

I  (iii)  Colored  fluorescent  lamps; 

I  (iv)  Impact-resistant  fluorescent 
lamps; 

(v)  Reflectorized  or  aperture  lamps; 

(vi)  Fluorescent  lamps  designed  for 
use  in  reprographic  eouipment; 

(vii)  Lamps  primarily  designed  to 
produce  radiation  in  the  ultra-violet 
region  of  the  spectrum;  and 

(viii)  Lamps  with  a  color  rendering 
index  of  82  or  greater. 

(1)  Medium  base  compact  fluorescent 
lamp  means  an  integrally  ballasted 
fluorescent  lamp  with  a  medium  screw 
base  and  a  rated  input  voltage  of  115  to 
130  volts  and  which  is  designed  as  a 
direct  replacement  for  a  general  service 
incandescent  lamp. 

(m)  Incandescent  lamp:  (1)  means  a 
la/np  in  which  light  is  produced  by  a 


filament  heated  to  incandescence  by  an 
electric  current,  including  only  the 
following: 

(i)  Any  lamp  (commonly  referred  to  as 
lower  wattage  nonreflector  general 
service  lamps,  including  any  tungsten- 
halogen  lamp)  that  has  a  rated  wattage 
between  30  and  199  watts,  has  an  E26 
medium  screw  base,  has  a  rated  voltage 
or  voltage  range  that  hes  at  least 
partially  within  115  and  130  volts,  and 
is  not  a  reflector  lamp; 

(ii)  Any  lamp  (commonly  referred  to 
as  a  reflector  lamp)  which  is  not  colored 
or  designed  for  rough  or  vibration 
service  applications,  that  contains  an 
inner  reflective  coating  on  the  outer 
bulb  to  direct  the  light,  an  R.  PAR.  or 
similar  bulb  shapes  (excluding  ER  or 
BR)  with  E26  medium  screw  bases,  a 
rated  voltage  or  voltage  range  that  lies 
at  least  peutially  within  115  and  130 
volts,  a  diameter  which  exceeds  2.75 
inches,  and  is  either — 

(A)  A  low(er)  wattage  reflector  lamp 
which  has  a  rated  wattage  between  40 
and  205  watts;  or 

(B)  A  high(er)  wattage  reflector  lamp 
which  has  a  rated  wattage  above  205 
watts; 

(iii)  Any  general  service  incandescent 
lamp  (commonly  referred  to  as  a  high- 
or  higher-wattage  lamp)  that  has  a  rated 
wattage  above  199  watts  (above  205 
watts  for  a  high  wattage  reflector  lamp); 
but 

(2)  Incandescent  lamp  does  not  mean 
any  lamp  excluded  by  the  Secretary,  by 
rule,  as  a  result  of  a  determination  that 
standards  for  such  lamp  would  not 
result  in  significant  energy  savings 
because  such  lamp  is  designed  for 
special  applications  or  has  special 
characteristics  not  available  in 
reasonably  substitutable  lamp  types; 
and 

(3)  Genera!  senice  incandescent  lamp 
means  any  incandescent  lamp  (other 
than  a  miniature  or  photographic  lamp), 
including  an  incandescent  reflector 
lamp,  that  has  an  E26  medium  screw 
base,  a  rated  voltage  range  at  least 
partially  within  115  and  130  volts,  and 
which  can  be  used  to  satisfy  the 
majority  of  lighting  applications,  but 
does  not  include  any  lamp  specifically 
designed  for: 

(i)  Traffic  signal,  or  street  lighting 
service; 

(ii)  Airway,  airport,  aircraft,  or  other 
aviation  service; 

(iii)  Marine  or  marine  signal  service; 

(iv)  Photo,  projection,  sound 
reproduction,  or  film  viewer  service; 

(v)  Stage,  studio,  or  television  ser\  ice; 

(vi)  Mill,  saw  mill,  or  other  industrial 
process  service; 

(vii)  Mine  service; 


(viii)  Headlight,  locomotive,  street 
railway,  or  other  transportation  ser\ice; 

(ix)  Heating  service; 

(x)  Code  beacon,  marine  signal, 
lighthouse,  reprographic,  or  other 
communication  service; 

(xi)  Medical  or  dental  service; 

(xii)  Microscope,  map,  microBIm,  or 
other  specialized  equipment  service; 

(xiii)  Svdmming  pool  or  other 
underwater  service; 

(xiv)  Decorative  or  showcase  service; 

(xv)  Producing  colored  lieht; 

(xvi)  Shatter  resistance  which  has  an 
external  protective  coating;  or 

(xvii)  Appliance  service;  and 

(4)  Incandescent  reflector  lamp  means 
a  lamp  described  in  paragraph  (m)(l)(ii) 
of  this  section;  and 

(5)  Tungsten-halogen  lamp  means  a 
gas-filled  tungsten  filament 
incandescent  lamp  containing  a  certain 
proportion  of  halogens  in  an  inert  gas. 

(n)  Showerhead  means  any 
showerhead  (including  a  handheld 
showerhead),  except  a  safety  shower 
showerhead. 

(o)  Faucet  means  a  lavatory  faucet, 
kitchen  faucet,  metering  faucet,  or 
replacement  aerator  for  a  lavatory  or 
kitchen  faucet. 

(p)  Wafer  closet  means  a  plumbing 
fixture  having  a  water-containing 
receptor  which  receives  liquid  and  solid 
body  waste  and,  upon  actuation, 
conveys  the  waste  through  an  exposed 
integral  trap  seal  into  a  gravity  drainage 
system,  except  such  term  does  not 
include  fixtures  designed  for 
installation  in  prisons. 

(q)  Urinal  means  a  plumbing  fixture 
which  receives  only  liquid  body  waste 
and,  on  demand,  conveys  the  waste 
throi;gh  a  trap  seal  into  a  gravity 
drainage  system,  except  such  term  does 
not  include  fixtures  designed  for 
installation  in  prisons. 

4.  Section  305.4  is  amended  by 
revising  paragraphs  (e)(2)  and  (e)(3)  to 
read  as  follows: 

§  305.4    Prohibited  acts. 

***** 

(c)   '   •   • 

(2)  Any  covered  product,  other  than 
central  air  conditioners,  pulse 
combustion  and  condensing  furnaces, 
fluorescent  lamp  ballasts,  fluorescent 
lamps,  medium  base  compact 
fluorescent  L-unps,  incandescent  lamps 
(including  incandescent  reflector 
lamps),  showerheads,  faucets,  water 
closets,  and  urinals,  if  the  manufacture 
of  the  product  was  completed  prior  to 
May  19,  1980.  Any  central  air 
conditioner  or  any  pulse  combustion  or 
condensing  furnace  if  its  manufacture 
was  completed  prior  to  June  7, 1988 
Any  fiuorescent  lamp  ballast  if  its 
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manufacture  was  completed  prior  to 
January  1, 1990.  Any  fluorescent  lamp, 
medium  base  compact  fluorescent  lamp, 
or  incandescent  lamp  (including  any 
incandescent  reflector  lamp),  if  its 
manufacture  was  completed  prior  to 
May  15, 1995.  Any  showerhead,  faucet, 
water  closet  or  urinal  if  its  manufacture 
was  completed  prior  to  October  24, 
1994. 

(3)  Any  catalog  or  point-of-sale 
printed  material  pertaining  to  any 
covered  products,  other  than  central  air 
conditioners,  pulse  combustion  and 
condensing  furnaces,  fluorescent  lamp 
ballasts,  fluorescent  lamps,  medium 
base  compact  fluorescent  lamps, 
incandescent  lamps  (including 
incandescent  reflector  lamps), 
showerheads,  faucets,  water  closets,  and 
urinals,  that  were  distributed  prior  to 
May  19,  1980.  and  any  catalog  or  point- 
of-sale  printed  material  pertaining  to 
any  central  air  conditioners  and  pulse 
combustion  and  condensing  furnaces 
that  were  distributed  prior  to  June  7, 
1988,  and  any  catalog  or  point-of-sale 
printed  material  pertaining  to  any 
fluorescent  lamp  ballasts  that  were 
distributed  prior  to  June  23, 1989,  and 
any  catalog  or  point-of-sale  printed 
material  pertaining  to  fluorescent  lamps, 
medium  base  compact  fluorescent 
lamps,  or  incandescent  lamps 
(including  incandescent  reflector 
lamps),  that  were  distributed  prior  to 
May  15,  1995,  and  any  catalog  or  point- 
of-sale  printed  material  pertaining  to 
any  showerheads,  faucets,  water  closets 
and  urinals  that  were  distributed  prior 
to  October  24.  1994,  except  that  if 
representations  respecting  the  energy 
consumption  or  energy  efficiency  or 
water  use  of  any  covered  product  or 
other  consumer  appliance  product  or 
cost  of  energy  consumed  or  water  used 
by  such  product  are  included,  they  are 
subject  to  the  requirements  of  paragraph 
(d)  of  this  section. 
•        •        *        •        • 

5.  Section  305.5  is  revised  to  read  as 
follows: 

§  305.5    Determinations  of  estimated 
annual  energy  cost  and  energy  efficiency 
rating  and  of  water  use  rate. 

(a)  Procedures  for  determining  the 
estimated  annual  energy  costs,  the 
energy  efficiency  ratings,  and  the  power 
and  efficacy  factors  of  covered  products 
are  those  found  in  10  CFR  part  430, 
subpart  B,  in  the  following  sections: 

(1  j  Refrigerators  and  refrigerator- 
freezers — 430.22(a). 

(2)  Freezers— §  430.22(b). 

(3)  Dishwashers— §  430.22(c). 

(4)  Water  heaters— §  430.22(e). 

(5)  Room  air  conditioners — 
§430.22(0. 


(6)  Clothes  washers— §  430.22(i). 

(7)  Central  air  conditioners  and  heat 
pumps — §  430.22(m). 

(8)  Furnaces— §  430.22(n). 

(9)  Fluorescent  lamp  ballasts — 
§430.22(q). 

(b)  Manufacturers  and  private  labelers 
of  any  covered  product  that  is  a  general 
ser\'ice  fluorescent  lamp,  medium  base 
compact  fluorescent  lamp,  or  general 
service  incandescent  lamp  (including  an 
incandescent  reflector  lamp),  must,  for 
any  representation  of  the  design  voltage, 
wattage,  light  output  or  life  of  such 
lamp  or  for  any  representation  made  by 
the  encircled  "E"  that  such  a  lamp  is  in 
compliance  with  an  applicable  standard 
established  by  section  325  of  the  Act, 
possess  and  rely  upon  a  reasonable  basis 
consisting  of  competent  and  reliable 
scientific  tests  substantiating  the 
representation.  For  representations  of 
the  light  output  and  life  ratings  of  any 
covered  product  that  is  a  medium  base 
compact  fluorescent  lamp  or  general 
service  incandescent  lamp  (including  an 
incandescent  reflector  lamp),  the 
Commission  will  accept  as  a  reasonable 
basis  competent  and  reliable  scientific 
tests  conducted  according  to  the 
following  applicable  lES  test  protocols 
that  substantiate  the  representations: 

For  measuring  light  output  (in 
lumens): 

General  Senice  Fluorescent  lES  LM  9 

Compact  Fluorescent  lES  LM 

66 

General    Service    Incandes-  lES  LM 

cent  (Other  than  Reflector  45 
Lamps). 

General     Service    Incandes-  lES  LM 

cent  (Reflector  Lamps).  20 
For  measuring  laboratory  life  (in 
hours): 

General  Service  Fluorescent  lES  LM 

40 

Compact  Fluorescent  lES  LM 

65 

General     Ser\ice    Incandes-  lES  LM 

cent  (Other  than  Reflector  49 

Lamps). 

General    Service    Incandes-  lES  LM 

cent  (Reflector  Lamps).  49 

(c)  Procedures  for  determining  the 
water  use  rates  of  covered  products  are 
those  found  in  the  following  standards: 

(1)  Showerheads  and  faucets — ASME 
A112.18.1M-1989,  Plumbing  Fixture 
Fittings.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies 
of  ASME  A112.18.1M  may  be  obtained 
from  the  American  Society  of 
Mechanical  Engineers,  345  East  47th 
Street,  New  York,  NY  10017,  or  may  be 
inspected  at  the  Federal  Trade 
Commission,  room  130,  600 
Pennsylvania  Avenue,  NVV., 
Washington,  DC,  or  at  the  Office  of  the 


Federal  Register,  suite  700,  800  North 
Capitol  Street,  NW.,  Washington,  DC. 

(2)  Water  closets  and  urinals — ASf/IE 
A112.19.2M-1990,  Vitreous  China 
Plumbing  Fixtures.  This  incorporation 
by  reference  was  approved  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  of  ASME 
A112.19.2M  may  be  obtained  from  the 
American  Society  of  Mechanical 
Engineers,  345  East  47th  Street,  New 
York,  NY  10017,  or  may  be  inspected  at 
the  Federal  Trade  Commission,  room 
130,  600  Pennsylvania  Avenue,  NW.. 
Washington.  DC,  or  at  the  Office  of  the 
Federal  Register,  suite  700,  800  North 
Capitol  Street.  NW..  Washington,  DC. 

6.  Section  305.6  is  revised  to  read  as 
follows: 

§  305.6    Sampling. 

(a)  For  any  covered  product  (except 
fluorescent  lamps,  medium  base 
compact  fluorescent  lamps,  and 
incandescent  lamps,  including 
incandescent  reflector  lamps),  any 
representation  with  respect  to  or  based 
upon  a  measure  or  measures  of  energy 
consumption  incorporated  into  §  305.5 
shall  be  based  upon  the  Scimpling 
procedures  set  forth  in  §430.23  of  10 
CFR  part  430,  subpart  B. 

(b)  For  any  covered  product  that  is  a 
medium  base  compact  fluorescent  lamp 
or  a  general  service  incandescent  lamp 
(including  an  incandescent  reflector 
lamp),  any  representation  of  design 
voltage,  wattage,  light  output  or  life  and, 
for  any  covered  product.that  is  a  general 
service  fluorescent  lamp  or 
incandescent  reflector  lamp,  any 
representation  made  by  the  encircled 
"E"  that  such  lamp  is  in  compliance 
with  an  applicable  standard  established 
by  section  325  of  the  Act  shall  be  based 
upon  tests  using  a  competent  and 
reliable  scientific  sampling  procedure. 
The  Commission  will  accept  "Military 
Standard  105 — Sampling  Procedures 
and  Tables  for  Inspection  by  Attributes" 
as  such  a  sampling  procedure. 

7.  Section  305.8  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  305.8    Submission  of  data. 

(a)  (1)  Each  manufacturer  of  a  covered 
product,  except  manufacturers  of 
fluorescent  lamp  ballasts,  fluorescent 
lamps,  medium  base  compact 
fluorescent  lamps,  incandescent  lamps 
(including  incandescent  reflector 
lamps),  showerheads,  faucets,  water 
closets  or  urinals,  shall  submit  annually 
to  the  Commission  a  report  listing  the 
kilowatt-hour  use  per  year  (for 
refrigerators,  refrigerator-freezers  and 
freezers),  the  energy  factor  (for  clothes 
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Wishers,  dishwashers  and  water 
heaters)  or  the  energy  efficiency  rating 
(for  room  air  conditioners,  central  air 
conditioners,  heat  pumps  and  fiu-naces) 
for  each  basic  model  in  current 
production,  determined  according  to 
§  305.5  and  statistically  verified 
according  to  §  305.6.  The  report  must 
also  list,  for  each  basic  model  in  current 
production:  The  model  number;  the 
total  energy  consumption,  determined 
in  accordance  with  §  305.5,  used  to 
calculate  the  kilowatt-hour  per  year, 
energy  factor,  or  energy  efficiency 
rating;  the  number  of  tests  performed; 
and  its  capacity,  determined  Ln 
acpDrdance  with  §  305.7.  For  those 
mpdels  that  use  more  than  one  energy 
scmrce  or  more  than  one  cycle,  each 
separate  amount  of  energy  consumption, 
or  energy  cost,  measured  in  accordance 
with  §  305.5,  shall  be  Hsted  in  the 
report.  Appendix  J  of  this  part  illustrates 
a  suggested  reporting  format.  Starting 
serial  numbers  or  other  numbers 
identifying  the  date  of  manufacture  of 
covered  products  shall  be  submitted 
whenever  a  new  basic  model  is 
introduced  in  the  market. 

(2)  Each  manufacturer  of  a  covered 
fluorescent  lamp  ballast  shall  submit 
annually  to  the  Commission  a  report  for 
eaqh  basic  model  of  fluorescent  lamp 
ballast  in  current  production.  The  report 
shall  contain  the  following  inform.ation: 

(i)  Name  and  address  of  manufacturer; 

(ii)  All  trade  names  under  which  the 
fluorescent  lamp  ballast  is  marketed; 

(iii)  Model  number; 

(iv)  Starting  serial  number,  date  code 
or  other  means  of  identifying  the  date  of 
manufacture  (date  of  manufacture 
information  must  be  included  with  only 
the  first  submission  for  each  basic 
model); 

(v)  Nominal  input  voltage  and 
frequency; 

(vi)  Ballast  efficacy  factor;  and 

(vii)  Type  (F40T12,  F96T12  or 
F96T12HO)  and  number  of  lamp  or 
lamps  with  which  the  fluorescent  lamp 
ballast  is  designed  to  be  used. 

(3)  Each  manufacturer  of  a  covered 
product  that  is  a  fluorescent  lamp, 
medium  base  compact  fluorescent  lamp, 
or  incandescent  lamp  (including  an 
incandescent  reflector  lamp),  shall 
submit  annually  to  the  Commission  a 
report  for  each  lamp  type  in  current 
production.  The  report  shall  contain  the 
following  information: 

(i)  Name  £md  address  of  manufacturer; 

(ii)  All  trade  names  under  which  the 
lamp  is  marketed; 

(iii)  Model  number; 

(iv)  Starting  serial  number,  date  code 
or  other  means  of  identifying  the  date  of 
manufacture  (date  of  manufacture 
information  must  be  included  with  only 


the  first  submission  for  each  lamp  tN-pe); 
and 

(v)  For  all  covered  lamps,  the  test 
results  for  the  lamp's  wattage  and  fight 
output  ratings  and,  in  addition,  for  all 
covered  fluorescent  lamps,  the  test 
results  for  the  lamp's  color  rendering 
index. 

(4)  Each  manufacturer  of  a  covered 
showerhead.  faucet,  water  closet  or 
urinal  shall  submit  annually  to  the 
Commission  a  report  for  each  basic 
model  of  such  products  in  current 
production.  The  report  shall  contain  the 
following  information: 

(i)  Name  and  address  of  manufacturer; 

(ii)  All  trade  names  under  which  the 
product  is  marketed; 

(iii)  Model  number; 

(iv)  Starting  serial  number,  date  code 
or  other  means  of  identifying  the  date  of 
manufacture  (date  of  manufacture 
information  must  be  included  with  only 
the  first  submission  for  each  basic 
model); 

(v)  The  product's  water  use,  expressed 
in  gallons  and  hters  per  flush  (gpf/Lpf) 
or  gallons  and  filers  per  minute  (gpm/ 
Lpm)  or  per  cycle  (gpc/Lpc)  as 
determined  in  accordance  with  §  305.5. 

(b)  All  data  required  by  §  305.8(a) 
except  serial  numbers,  shall  be 
submitted  to  the  Commission  annually, 
on  or  before  the  following  dates: 


Products 

Deadline 
for  data 
submis- 
sion 

Refrigerators  „ 

Aug.  1. 
Aug.  1. 
Aug.  1. 
July  1. 
July  1. 
June  1. 
Mayl. 
May  1. 
Mayl. 
Mar.  1. 
Mar.  1. 
Mar.  1. 
[Stayed] 
Mar.  1. 
[Stayed] 
Mar.  1. 
[Stayed] 
Mar.  1. 
Mar.  1 

Refrigerator-freezers 

Freezers 

Central  air  conditioners  

Heat  pumps  

Dishwashers  

Water  heaters  

Room  air  conditioners  

Furnaces 

Clothes  washers 

Fluorescent  lamp  tjallasts 

Fluorescent  lamps  

Medium  Base  Compact  Fluores- 
cent Lamps. 

Incandescent  Lamps,  incl.  Reflec- 
tor Lamps. 

Showerheads 

Faucets 

Water  closets „.. 

Urinals 

Mar.  1. 
Mar.  1. 

All  revisions  to  such  data  (both 
additions  to  and  deletions  from  the 
preceding  data)  shall  be  submitted  to 
the  Commission  as  part  of  the  next 
armual  report  period.  Serial  number 
reports  for  new  covered  products  are 
due  sixty  days  after  the  aimual  effective 
mandatory  labeling  date  for  each 
product. 


8.  Section  305.11  is  amended  by 
revising  the  heading  of  paragraph  (a),  by 
revising  paragraph  (e),  and  by  adding 
paragraph  (f)  to  read  as  follows: 

§305.11    Labelir»g  for  covered  products. 

(a)  Labels  for  covered  products  other 
than  fluorescent  lamp  ballasts, 
fluorescent  lamps,  medium  base 
compact  fluorescent  lamps, 
incandescent  lamps  (including 
incandescent  reflector  lamps), 
showerheads,  faucets,  water  closets  end 
urinals — .  •  •  • 
*        •        *        •        • 

(e)  Lamps.  (1)  (i)  Any  covered  product 
that  is  a  compact  fluorescent  lamp  or 
general  service  incandescent  lamp 
(including  an  incandescent  reflector 
lamp),  shall  be  labeled  clearly  and 
conspicuously  on  the  product's 
principal  display  panel  with  the 
following  information: 

(A)  The  number  of  lamps  included  in 
the  package,  if  more  than  one; 

(B)  The  design  voltage  of  each  lamp 
included  in  the  package,  if  other  than 
120  volts; 

(C)  The  light  output  of  each  lamp 
included  in  the  package,  expressed  in 
average  initial  lumens; 

(D)  "The  electrical  power  consumed 
(energy  used)  by  each  lamp  included  in 
the  package,  expressed  in  average  initial 
wattage; 

(E)  "The  life  of  each  lamp  included  in 
the  package,  expressed  in  hoiu^. 

(ii)  The  light  output,  energy  usage  and 
life  ratings  of  any  covered  product  that 
is  a  medium  base  compact  fluorescent 
lamp  or  general  service  incandescent 
lamp  (including  an  incandescent 
reflector  lamp),  shall  appear  in  that 
order  and  with  equal  clarity  and 
conspicuousness  on  the  product  s 
principal  display  panel.  The  fight 
output,  energy  usage  and  life  ratings 
shall  be  disclosed  in  terms  of  "liunens," 
"watts"  and  "hours  "  respectively,  with 
the  lumens,  watts  and  hours  rating 
numbers  each  appearing  in  the  same 
type  style  and  size  and  with  the  words 
"lumens,"  "watts"  and  "hours"  each 
appearing  in  the  same  type  style  and 
size.  The  words  "light  output,"  "energy 
used"  and  "life"  shall  precede  and  have 
the  same  conspicuousness  as  both  the 
rating  numbers  and  the  words 
"lumens,"  "watts"  and  "hours,"  except 
that  the  letters  of  the  words  "lumens," 
"watts"  and  "hours"  shall  be 
approximately  50%  of  the  sizes  of  those 
used  for  the  words  "light  output." 
"energy  used"  and  "life"  respectively. 

(iii)  "The  fight  output,  energy  usage 
and  life  ratings  of  any  covered  product 
that  is  a  medium  base  compact 
fluorescent  lamp  or  general  service 
incandescent  lamp  (including  an 
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incandescent  reflector  lamp),  shall  be 
measured  at  120  volts,  regardless  of  the 
lamp's  design  voltage.  If  a  lamp's  design 
voltage  is  other  than  120  volts,  the 
disclosures  of  the  wattage,  light  output 
and  life  ratings  shall  in  each  instance  be 
followed  by  the  phrase  "at  120  volts." 
Labels  for  lamps  with  design  voltages 
other  than  120  volts  also  may  disclose 
the  lamps'  w  attage.  light  output  and  life 
at  the  designed  voltage  [e.g.,  "Light 
Output  1710  Lumens  at  125  volts"). 

(iv)  For  any  covered  product  that  is  an 
incandescent  reflector  lamp,  the 
required  disclosure  of  light  output  shall 
be  given  for  the  lamp's  beam  spread  and 
be  followed  clearly  and  conspicuously 
by  the  plu-ase  "at  beam  spread." 

(v)  For  any  covered  product  that  is  a 
compact  fluorescent  lamp,  the  required 
light  output  disclosure  shall  be 
measured  at  a  base-up  position;  but.  if 
the  manufacturer  or  private  labeler  has 
reason  to  believe  that  the  light  output  at 
a  base-down  position  would  be  more 
than  5%  different,  the  label  also  shall 
disclose  the  light  output  at  the  base- 
down  position  or.  if  no  test  data  for  the 
base-down  position  exist,  the  fact  that  at 
a  base-down  position  the  light  output 
might  be  more  than  5%  less. 

(vi)  For  any  covered  product  that  is  a 
compact  fluorescent  lamp  or  a  general 
ser\'ice  incandescent  lamp  (including  an 
incandescent  retlector  lamp),  there  shall 
be  clearly  and  conspicuously  disclosed 
on  the  principal  display  panel  the 
following  statement: 

To  save  energy  costs,  find  the  bulbs  with  the 
li^ht  output  you  need,  then  choose  the  one 
with  the  lowest  watts. 

(vii)  For  any  covered  product  that  is 
a  general  ser\'ice  incandescent  lamp  and 
operates  with  multiple  filaments,  the 
principal  display  panel  shall  disclose 
clearly  and  conspicuously,  in  the 
manner  required  by  paragraph  (e)(1)  (i)- 
(iii)  and  (vi)  of  this  section  of  the  Rule, 
the  lamp's  wattage  and  light  output  at 
each  of  the  lamp's  levels  of  light  output 
and  the  lamp's  life  measured  on  the 
basis  of  the  filament  that  fails  first. 

(2)  Any  covered  product  that  is  a 
general  service  fluorescent  lamp  or  an 
incandescent  reflector  lamp  shall  be 
labeled  clearly  and  conspicuously  v.ith 
a  capital  letter  "E"  printed  within  a 
circle  and  followed  by  an  asterisk.  The 
label  shall  also  clearly  and 
conspicuously  disclose,  either  in  close 
proximity  to  that  asterisk  or  elsewhere 
on  the  label,  the  following  statement: 

*|Tlie  encircled  "E")  means  this  bulb  meets 
Federal  minimum  efficiency  standards. 

If  the  statement  is  not  disclosed  on  the 
{irincipal  display  panel,  the  asterisk 
shall  be  followed  by  the  following 
statement: 


•See  [Back,  Top.  Side]  panel  for  details. 

(i)  For  purposes  of  this  section  of  the 
Rule,  the  encircled  capital  letter  "E" 
shall  be  clearly  and  conspicuously 
disclosed  in  color-contrasting  ink  on  the 
label  of  any  covered  product  that  is  a 
general  service  fluorescent  lamp  and 
will  be  deemed  "conspicuous."  in  terms 
of  size,  if  it  appears  in  typeface  at  least 
as  large  as  either  the  manufacturer's 
name  or  logo  or  another  logo  disclosed 
on  the  label,  such  as  the  "VL"  or  "ETL" 
logos,  whichever  is  larger. 

(ii)  Instead  of  labeling  any  covered 
product  that  is  a  general  service 
fluorescent  lamp  with  the  encircled  "E" 
and  with  the  statement  described  in 
paragraph  (e)(2)  of  this  section  of  the 
Rule,  a  manufacturer  or  private  labeler 
who  would  not  otherwise  put  a  label  on 
such  a  lamp  may  meet  the  disclosure 
requirements  of  that  paragraph  by 
permanently  marking  the  lamp  clearly 
and  conspicuously  with  the  encircled 
"E." 

(3)  Any  manufacturer  or  private 
labeler  who  makes  any  representation 
on  a  label  of  any  covered  product  that 
is  a  general  service  fluorescent  lamp, 
medium  base  compact  fluorescent  lamp, 
or  general  service  incandescent  lamp 
(including  an  incandescent  reflector 
lamp),  regarding  the  cost  of  operation  of 
such  lamp  shall  clearly  and 
conspicuously  disclose  in  close 
proximity  to  such  representation  the 
assumptions  upon  which  it  is  based, 
including,  e.g..  purchase  price,  unit  cost 
of  electricity,  hours  of  use,  patterns  of 
use. 

(4)  Any  cartons  in  which  any  covered 
products  that  are  general  service 
fluorescent  lamps,  medium  base 
compact  fluorescent  lamps,  or  general 
scr\'ice  incandescent  lamps  (including 
incandescent  reflector  lamps),  are 
shipped  within  the  United  States  or 
imported  into  the  United  States  shall 
disclose  clearly  and  conspicuously  the 
following  statement: 

These  lamps  comply  with  Federal  energy 
efficiency  labeling  requirements. 

(f)  Plumbing  fixtures — (1) 
ShowerhfKids  and  faucets.  Showerheads 
and  faucets  shall  be  marked  and  labeled 
as  follows: 

(i)  Each  showerhead  and  flow 
restricting  or  controlling  spout  end 
device  shall  bear  a  permanent  legible 
marking  indicating  the  flow  rate, 
expressed  in  gallons  per  minute  (gpm) 
or  gallons  per  c>cle  (gpc),  and  the  flow 
rate  value  shall  be  the  actual  flow  rate 
or  the  maximum  flow  rate  specified  by 
the  standards  established  in  subsection 
(j)  of  section  325  of  the  Act,  42  U.S.C. 
6295(j).  Except  where  impractical  due  to 
the  size  of  the  fitting,  each  flow  rate 


disclosure  shall  also  be  given  in  liters 
per  minute  (Lpm)  or  liten;  per  cycle 
(Lpc).  For  purposes  of  this  section,  the 
marking  indicating  the  flow  rate  will  be 
deemed  "legible,"  in  terms  of 
placement,  if  it  is  located  in  close 
proximity  to  the  manufacturer's 
identification  marking. 

(ii)  Each  showerhead  and  faucet  shall 
boar  a  permanent  legible  marking  to 
identify  the  manufacturer.  This  marking 
shall  be  the  trade  name,  trademark,  or 
other  mark  kjiown  to  identify  the 
manufacturer.  Such  marking  shall  be 
located  where  it  can  be  seen  after 
installation. 

(iii)  Each  showerhead  and  faucet  shall 
be  marked  "A112.18.1M"  to 
demonstrate  compliance  with  the 
applicable  ASME  standard.  The  marking 
shall  be  by  means  of  either  a  permanent 
mark  on  the  product,  a  label  on  the 
product,  or  a  tag  attached  to  the 
product. 

(iv)  The  package  for  each  showerhead 
and  faucet  shall  disclose  the 
manufacturer's  name  and  the  model 
number. 

(v)  The  package  or  any  label  attached 
to  the  package  for  each  showerhead  or 
faucet  shall  contain  at  least  the 
following:  "A112.18.1M"  and  the  flow- 
rate  expressed  in  gallons  per  minute 
(gpm)  or  gallons  per  cycle  (gpc),  and  the 
flow  rate  value  shall  be  the  actual  fiow 
rate  or  the  maximum  flow  rate  specified 
by  the  standards  established  in 
subsection  (j)  of  section  325  of  the  Act, 
42  U.S.C.  6295(j).  Each  flow  rate 
disclosure  shall  also  be  given  in  liters 
per  minute  (Lpm)  or  liters  per  cycin 
(Lnc). 

[2]  Water  closrts  and  I  r 

closets  aiid  urinals  sh,:!'  d 

labeled  as  follows: 

(i)  Each  such  fi  ■ ' 
valve  associate!  . 
bear  a  pormom  lU 
indicating  the  fi. 
gallons  per  flus!. 
use  value  shall  !' 

or  the  maximu.'i;  ^ 

the  standards  estabi  a 

(k)  of  section  325  of  v..    ..^  ,  .^  .   .,.^. 
6295(k).  Except  where  impractical  duo 
to  the  size  of  the  fixture,  each  flow  rate 
disclosure  shall  also  be  given  in  liters 
per  flush  (Lpf).  For  purposes  of  this 
section,  the  marking  indicating  the  flow- 
rate  will  be  de<;med  "legible,"  in  terms 
of  placement,  if  it  is  located  in  close 
proximity  to  the  manufacturer's 
identification  marking. 

(ii)  Each  water  closet  (and  each 
component  of  the  water  closet  if  the 
fixture  is  comprised  of  two  or  more 
components)  and  urinal  shall  be  marked 
with  the  manufacturer's  name  or 
trademark  or,  in  the  case  of  private 
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labeling,  the  name  or  registered 
trademark  of  the  customer  for  whom  the 
unit  was  manufactured.  This  mark  shall 
be  legible,  readily  identified,  and 
apphed  so  as  to  be  permanent.  The  mark 
shall  be  located  so  as  to  be  visible  after 
the  fixture  is  installed,  except  for 
fixtures  built  into  or  for  a  counter  or 
cabinet. 

(iiji)  Each  water  closet  (and  each 
component  of  the  water  closet  if  the 
fixture  is  comprised  of  two  or  more 
comiponents)  and  urinal  shall  be  marked 
at  a  location  determined  by  the 
manufacturer  with  the  designation 
"ASME  A112.19.2M"  to  signify 
compliance  with  ^he  applicable 
standard.  This  mark  need  not  be 
pennanent,  but  shall  be  visible  after 
installation. 

(i")  The  package,  and  any  labeling 
attached  to  the  package,  for  each  water 
clospjl  and  urinal  shall  disclose  the  flow 
rate  expressed  in  gallons  per  flush  (gpO. 
and  tre  water  use  value  shall  be  the 
artiial  water  use  or  the  maAimum  wafer 
use  specified  by  the  standards 
established  in  subsection  (k)  of  section 
325  of  the  Act.  42  U.S.C.  6295(k).  Each 
flovtf  rate  disclosure  shall  also  be  given 
in  liiters  per  flush  (Lpf). 

(vft'VVith  respect  to  any  gravity  tank- 
type  white  2-piece  toilet  offered  for  sale 
or  sold  before  January  1.  1997,  which 
has  6  water  use  greater  than  1.6  gallons 
per  hush  (gpO.  any  printed  matter 
distributed  or  displayed  in  connection 
with  such  product  (including  packaging 
and  point-of-sale  material,  catalog 
material,  and  print  advertising)  shall 
incl  jde,  in  a  conspicuous  manner,  the 
woris  "For  Commercial  Use  Only." 

(3  )j  Annual  operating  cost  claims  for 
covored  plumbing  products.  Until  such 
timf  as  the  Commission  has  prescribed 
a  format  and  manner  of  display  for 
labejls  conveying  estimated  annual 
opefaf  ing  costs  of  covered  showerheads, 
faudets,  water  closets,  and  urinals  or 
ranges  of  estimated  annual  operating 
cosCs  for  the  types  or  classes  of  such 
plumbing  products,  the  Act  prohibits 
manufacturers  from  making  such 
representations  on  the  labels  of  such 
covered  prbducts.  42  U.S.C.  6294(c)(8). 
If,  before  the  Commission  has 
prescribed  such  a  format  and  manner  of 
display  for  labels  of  such  products,  a 
manufacturer  elects  to  provide  for  any 
such  product  a  label  conveying  such  a 
claim,  it  shall  submit  the  proposed 
claim  to  the  Commission  so  that  a 
format  and  manner  of  display  for  a  label 
may  be  prescribed. 

9.  Section  305.13  is  amended  by 
revisang  paragraph  (a)  to  read  as  follows: 


§  305.1 3    Promotional  materials  displayed 
or  distributed  at  point  of  sale. 

(a)  (1)  Any  manufacturer,  distributor, 
retailer,  or  private  labeler  who  prepares 
printed  material  for  display  or 
distribution  at  point  of  sale  concerning 
a  covered  product  (except  fluorescent 
lamp  ballasts,  fluorescent  lamps, 
medium  base  compact  fluorescent 
lamps,  incandescent  lamps  including 
incandescent  reflector  lamps, 
showerheads,  faucets,  water  closets,  and 
urinals)  shall  clearly  and  conspicuously 
include  in  such  printed  material  the 
following  required  disclosure: 

Before  purchasing  this  appliance,  rod 
important  energy  cos!  and  efficiency 
information  available  from  your  retailer. 

(2)  Any  manufacturer,  distributer, 
retailer,  or  private  labeler  who  prepares 
printed  material  for  display  or 
distribution  at  point  of  sale  concerning 
a  covered  product  that  is  a  general 
service  fluorescent  lamp,  medium  base 
compact  fluorescent  lamp,  or  general 
service  incandescent  lamp  (including  an 
incandescent  reflector  lamp),  and  who 
makes  any  representation  in  such 
promotional  material  regarding  the  cost 
of  operation  of  such  lamp  shall  clearly 
and  conspicuously  disclose  in  close 
proximity  to  such  representation  the 
assumptions  upon  which  it  is  based, 
including,  e.g.,  purchase  price,  unit  cost 
of  electricity,  hours  of  use,  patterns  of 
use. 

(3)  Any  manufacturer,  distributor, 
retailer,  or  private  labeler  who  prepares 
printed  material  for  display  or 
distribution  at  point  of  sale  concerning 
a  covered  showerhead,  faucet,  water 
closet,  or  urinal  shall  clearly  and 
conspicuously  include  in  such  printed 
material  the  product's  water  use, 
expressed  in  gallons  and  liters  per 
minute  (gpm/Lpm)  or  per  cycle  (gpc/ 
Lpc)  or  gallons  and  liters  per  flush  (gpf/ 
Lpf)  as  specified  in  §  305.11(e). 

•         •         *         •        * 

10.  Section  305.14  is  amended  by 
revising  paragraph  (a)  introductory  text, 
by  revising  paragraph  (d),  and  by  adding 
paragraph  (e),  to  read  as  follows: 

§305.14    Catalogs. 

(a)  Any  manufacturer,  distributor, 
retailer,  or  private  labeler  who 
advertises  in  a  catalog  a  covered  product 
(except  fluorescent  lamp  ballasts, 
fluorescent  lamps,  medium  base 
compact  fluorescent  lamps, 
incandescent  lamps  including 
incandescent  reflector  lamps, 
showerheads.  faucets,  water  closets  or 
urinals)  shall  include  in  such  catalog, 
on  each  page  that  lists  the  co%  ered 


product,  the  following  information 
required  to  be  disclosed  on  the  label; 
***** 

(d)  (1)  Any  manufacturer,  distributor, 
retailer,  or  private  labeler  who 
advertises  in  a  catalog  a  covered  product 
that  is  a  general  service  fluorescent 
lamp,  medium  base  compact  fluorescent 
lamp,  or  general  service  incandescent 
lamp  (including  an  incandescent 
reflector  lamp),  shall  disclose  clearly 
and  conspicuously  in  such  catalog; 

(i)  On  each  page  listing  any  covered 
product  that  is  a  compact  fluorescent 
lamp  or  a  general  service  incandescent 
lamp  (including  an  incandescent 
reflector  lamp),  all  the  information 
concerning  that  lamp,  except  for  the 
number  of  units  in  the  package,  required 
by  §305.1 1(e)(1)  of  this  Rule  to  be 
disclosed  on  the  lamp's  label;  provided, 
however,  that,  for  a  catalog  not 
distributed  to  consumers  for  making 
purchases  for  personal  use  or 
consumption  by  individuals,  the 
disclosures  need  not  comply  with  the 
format  provisions  of  §305.11  (e)(l)(n)  of 
this  Rule,  but  must  be  clear  and 
conspicuous;  and  (ii)  On  each  page 
li.sting  a  covered  product  that  is  a 
general  service  fluorescent  lamp  or  sn 
incandescent  reflector  lamp,  all  the 
information  required  by  §  305.11(e)(2)  of 
this  Rule  to  be  disclosed  on  the  lamp's 
label  according  to  the  following  format: 

(A)  The  encircled  "E"  shall  appear 
with  each  lamp  entry;  and 

(B)  The  accompanying  statement  shall 
appear  at  least  once  on  the  page. 

(2)  Any  manufacturer,  distributer, 
retailer,  or  private  labeler  who 
advertises  a  covered  product  that  is  a 
general  service  fluorescent  lamp, 
medium  base  co.mpact  fluorescent  lamp, 
or  general  service  incandescent  lamp 
(including  an  incandescent  reflector 
lamp),  in  a  catalog  who  makes  any 
representation  in  such  catalog  regarding 
the  cost  of  operation  of  such  lamp  shall 
clearly  and  conspicuously  disclose  in 
close  proximity  to  such  representation 
the  assumptions  upon  which  it  is  based, 
including,  e.g.,  purchase  price,  unit  cost 
of  electricity,  hours  of  use,  patterns  of 
use. 

(e)  Any  manufacturer,  distributor, 
retailer,  or  private  labeler  who 
advertises  a  covered  showerhead, 
faucet,  water  closet  or  urinal  in  a 
catalog,  from  which  it  may  be 
purchased,  shall  include  in  such 
catalog,  on  each  page  that  lists  the 
covered  product,  the  product's  wafer 
use,  expressed  in  gallons  and  liters  per 
minute  (gpm/Lpm)  or  per  cycle  (gpc/ 
Lpc)  or  gallons  and  liters  per  flush  (gpf/ 
Lpf)  as  specified  in  §  305.11(e). 
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11.  Section  305.15  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  305.1 5    Test  data  records. 


(b)  Upon  notification  by  the 
Commission  or  its  designated 
representative,  a  manufacturer  or 


private  labeler  shall  provide,  within  30 
days  of  the  date  of  such  request,  the 
underlying  test  data  from  which  the 
water  use  or  energy  consumption  rate, 
the  estimated  annual  cost  of  using  each 
basic  model,  or  the  light  output,  energy 
usage  and  life  ratings  and.  for 
fluorescent  lamps,  the  color  rendering 


index  for  each  basic  model  or  lamp  type 
was  derived. 


12.  Further,  appendix  K  to  part  305  of 
16  CFR  is  amended  by  the  addition  of 
six  Illustrations  at  the  end,  as  follows- 

***** 

BILLING  CODE  67SO-01-P 
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Lamp  Packaging  Disclosures 


Specifications 

•  Ail  required  disclosures  must  be  clear  and  conspicuous. 

•  The  words  "light  output"  must  appear  first  in  order,  followed  by  the  lumens  number. 
The  word  "lumens"  must  be  close  to  either  "light  output"  or  the  lumens  number. 

•  The  words  "energy  used"  must  appear  second  in  order,  followed  by  the  wattage 
number.   The  word  "watts"  must  be  close  to  either  "energy  used"  or  the  wattage 
number. 

•  The  word  "life"  must  appear  third  in  order,  followed  by  the  life  in  hours  number. 
The  word  "hours"  must  be  close  to  either  "life"  or  the  life  in  hours  number. 

•  The  numbers  for  light  output,  energy  used,  and  life  must  be  of  equal  size  end  in  the 
some  typestyle. 

•  The  words  "light  outp'Jt,"  "energy  used,"  and  "life"  must  be  of  equal  size  and  in 
the  same  typestyle. 

•  The  words  "lumens,"  "watts,"  and  "hours"   must  be  of  equal  size  and  in  the  same 
typestyle,  but  only  approximately  50  percent  of  the  size  of  the  words  "light  output/' 
"energy  used,"  and  "life." 


Illustration 

Note:  This  illustrates  the  elements  and  relative  sizes  of  the  required  disclosures. 


Principal  Display  Panel 


Light 
Output 

Energy 
Used 

Life 


1710 

Lumens 

100 

Watts 

750 

Hours 


To  save  energy 
costs,  find  the 
bulbs  with  the  tight 
output  you  need, 
then  choose  the 
one  with  the  lowest 
watts. 


Incandescent  (non-reflector)  Lamp  Illustration 


25214  Federal  Register  /  Vol.  59.  No.  92  /  Friday,  May  13,  1994  /  Rules  and  Regulations 

Lamp  Packaging  Disclosures 


Specifications 

•  All  required  disclosures  must  be  clear  and  conspicuous. 

•  The  words  "light  output"  must  appear  first  in  order,  followed  by  the  lumens  number 
The  word  "lumens"  must  be  close  to  either  "light  output"  or  the  lumens  number. 

•  The  words  "energy  used"  must  appeor  second  in  order,  followed  by  the  wottage 
number.  The  word  "watts"  must  be  close  to  either  "energy  used"  or  the  wattage 
number. 

•  The  word  "life"  must  oppear  third  in  order,  followed  by  the  life  in  hours  number. 
The  word  "hours"  must  be  close  to  either  "life"  or  the  life  in  hours  number. 

•  The  numbers  for  light  output,  energy  used,  and  life  must  be  of  equal  size  and  in  the 
some  typestyle. 

•  The  words  "light  output,"  "energy  used,"  and  "life"  must  be  of  equal  size  ond  in 
the  same  typestyfe. 

•  The  words  "lumens,"  "watts,"  and  "hours"   must  be  of  equal  size  and  in  the  same 
typestyle,  but  only  approximately  50  percent  of  the  size  of  the  words  "light  output," 
"energy  used,"  and  "life." 


Illustration 

Note:  This  illustrates  the  elements  and  relative  sizes  oi  the  required  disclosures. 


Principal  Display  Panel 


Light 
Output 

1710 


Lumens 


Energy 
Used 

100 

Watts 


To  save  energy  costs,  find  the  bulbs 
with  the  light  output  you  need,  then 
choose  the  one  with  the  lowest  watts. 


Life 

750 

Hours 


Incandescent  (non-reflector)  Lamp  Illustration 
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Lamp  Packaging  Disclosures 

Specifications 

•  All  required  disclosures  must  be  clear  and  conspicuous. 

•  The  words  "light  output"  must  appear  first  in  order,  followed  by  the  lumens  number. 
The  word     "lumens"  must  be  close  to  either  "light  output"  or  the  lumens  number. 

•  The  words  "energy  used"  must  appear  second  in  order,  followed  by  the  wattage 
number.   The  word  "watts"  must  be  close  to  cither  "energy  used"  or  the  wattage 
number. 

•  The  word  "life"  must  appear  third  in  order,  followed  by  the  life  in  hours  number. 
The  word  "hours"  must  be  close  to  either  "life"  or  the  life  in  hours  number. 

•  The  numbers  for  light  output,  energy  used,  and  life  must  be  of  equal  size  and  in  the 
same  typestyle. 

•  The  words  "light  output,"  "energy  used,"  and  "life"  must  be  of  equal  size  and  in 
the  same  typestyle. 

•  The  words  "lumens,"  "woHs,"  "hours,"  and  "at  beam  spread"  must  be  of  equal 
size  and  in  the  same  typestyle,  but  only  approximately  50  percent  of  the  size  of  the 
words  "light  output,"  "energy  used,"  and  "life." 

Illustration 

Nofe:  This  illustrates  the  elements  and  relciive  sizes  of  the  required  disclosures. 

Principal  Display  Panel 

Light            QQC.                                        ^_^ 

/"yy  ,           I              /  \JkJ          To  save  energy  costs,                  /    »-*\ 
vJUtpUt             Lumens             find  the  bulbs  with  the                 (    C     ) 
at  beam  spread                                  light  output  you  need,                 \.^___^ 
_                                                         then  choose  the  one 
En  Gray             7^               with  the  lowest  watts. 

Used                   ^^°^'                                 \                    '©means  this  bulb 

meets  Federal 
1    .r                              O    r\r\r\                                              minimum  efficiency 
Life                          Z,UUU                                              standards. 

Hours 

The  explanatory  statement  next  to  the  encircled  "E"  on  the  principal  display  panel 
above  could  be  disclosed  (clearly  and  conspicuously)  on  another  panel,  provided 
asterisks  and  the  words  "See  [Bock,  Top,  Side]  ponel  for  details"  ere  used. 

Incandescent  Reflector  Lamp  Illustration 
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Lamp  Packaging  Disclosures 


Specifications 

•  All  required  disclosures  must  be  clear  and  conspicuous. 

•  The  words  "light  output"  must  appear  first  in  order,  followed  by  the  lumens  number. 
The  word    "lumens"  must  be  close  to  either  "light  output"  or  the  lumens  number. 

•  The  words  "energy  used"  must  appear  second  in  order,  followed  by  the  wattage 
number.   The  word  "watts"  must  be  close  to  either  "energy  used"  or  the  wattage 
number. 

•  The  word  "life"  must  appear  third  in  order,  followed  by  the  life  in  hours  number. 
The  word  "hours"  must  be  close  to  eithei  "life"  or  the  life  in  hours  number. 

•  The  numbers  for  light  output,  energy  used,  and  life  must  be  of  equal  size  and  in  the 
same  typestyle, 

•  The  words  "light  output,"  "energy  used,"  and  "life"  must  be  of  equal  size  and  in 
the  some  typestyle. 

•  The  words  "lumens,"  "watts,"  "hours,"  and  "at  beam  spread"  must  be  of  equal 
size  and  in  the  same  typestyle,  but  only  approximately  50  percent  of  the  size  of  the 
words  "light  output,"  "energy  used,"  and  "life." 


Illustration 

Note:  This  illustrates  the  eiements  and  relative  sizes  of  the  required  disclosures. 

Principal  Display  Panel 


Light 
Output 

at  beam  spreod 

985 

Lumens 


To  save  energy  costs,  find  the  bulbs 
with  the  light  output  you  need,  then 
choose  the  one  with  the  lowest  watts. 


Ct\  means  this  bulb 
meets  Federal 
minimum  efficiency 
standards. 


The  explanatory  statement  next  to  the  encircled  "E"  on  the  principal  display  panel 
above  could  be  disclosed  (clearly  and  conspicuously)  on  another  panel,  provided 
asterisks  and  the  words  "See  [Back,  Top,  Side]  panel  tor  detoilr"  are  used. 


Incandescent  Reflector  Lamp  lilustration 
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Lamp  Packaging  Disclosures 


Specifications 

•  All  required  disclosures  must  be  clear  and  conspicuous. 

•  The  words  "light  output"  must  oppear  first  in  order,  followed  by  the  lumens  number. 
The  word  "lumens"  must  be  close  to  either  "light  output"  or  the  lumens  number. 

•  The  words  "energy  used"  must  oppear  second  in  order,  followed  by  the  wattage 
number.   The  word  "watts"  must  be  close  to  either  "energy  used"  or  the  wattage 
number. 

•  The  word  "life"  must  appear  third  in  order,  followed  by  the  life  in  hours  number. 
The  word  "hours"  must  be  close  to  either  "life"  or  the  life  in  hours  number. 

•  The  numbers  for  light  output,  energy  used,  and  life  must  be  of  equal  size  and  in  the 
same  typestyle. 

•  71»e  words  "light  output,"  "energy  used,"  and  "life"  must  be  of  equal  size  and  in 
the  same  typestyle. 

•  The  words  "lumens,"  "watts,"  and  "hours"  must  be  of  equal  size  and  in  the  some 
typestyle,  but  only  approximately  50  percent  of  the  size  of  the  words  "light  output," 
"energy  used,"  and  "life." 


Illustration 

Note:  This  illustrates  the  elements  and  relative  sizes  of  the  required  disclosures. 


Principal  Display  Panel 


Light 
Output 

Energy 
Used 

Life 


1200 

Lumens 

20 

Watts 

1 0,000 

Hours 


To  save  energy  costs, 
find  the  bulbs  with 
the  light  output  you 
need,  then  choose 
the  one  with  the 
lowest  watts. 


Compact  Fluorescent  Lamp  Illustration 
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Lamp  Packaging  Disclosures 


Specifications 

•  All  required  disclosures  must  be  clear  and  conspicuous. 

•  The  words  "light  output"  must  appear  first  in  order,  followed  by  the  lumens  number. 
The  word  "lumens"  must  be  close  to  either  "light  output"  or  the  lumens  number. 

•  The  words  "energy  used"  must  appear  second  in  order,  followed  by  the  wattage 
number.  The  word  "watts"  must  be  close  to  either  "energy  used"  or  the  wattage 
number. 

•  The  word  "life"  must  appear  third  in  order,  followed  by  the  life  in  hours  number. 
The  word  "hours"  must  be  close  to  either  "life"  or  the  life  in  hours  number. 

•  The  numbers  for  light  output,  energy  used,  and  life  must  be  of  equal  size  and  in  the 
some  typcstyle. 

•  The  words  "light  output,"  "energy  used,"  and  "life"  must  be  of  equal  size  and  in 
the  same  typestyle. 

•  The  words  "lumens,"  "watts,"  and  "hours"  must  be  of  equal  size  and  in  the  same 
typestyle,  but  only  approximately  50  percent  of  the  size  of  the  words  "light  output/' 
"energy  used,"  and  "life." 


Illustration 

Note:  This  illustrates  the  elements  and  relative  sizes  of  the  required  disclosures. 


Principal  Display  Panel 


Light 
Output 

1200 

Lumens 

Energy 
Used 

20 

Wotts 

Life 

1 0,000 

Hours 

To  save  energy  co! 
the  light  output  yo 
the  one  with  the  lo 

its, 
u  n 
we 

find  the  bulbs  with 
eed,  then  choose 
st  watts. 

Compact  Fluorescent  Lomp  Illustration 


BILLING  CODE  6750-01-C 


Federal  Register  /  Vol.  59.  No.  92  /  Friday.  May  13.  1994  /  Rules  and  Regulations  25219 


By  direction  of  the  Commission. 
Donald  S.  Clark, 
SMrHtary. 

Separate  Statement  of  Commissioner 
Mary  L.  Azcuenaga  Concurring  in  Part 
and  Dissenting  in  Part 

Amendments  to  the  Appliance  Labeling 
Rule  to  Include  Lamps,  Matter  No. 
R611004 

The  Energy  Policy  and  Conservation 
Act  of  1975  ("EFCA").  as  amended  by 
the  Energy  Policy  Act  ("EPA  92"), 
imposes  a  number  of  regulatory 
requirements  on  "covered  products  ' 
and  provides  a  list  clearly  defining 
which  products  are  covered  products. 


The  only  lamp  products  on  this  list  are 
"general  service  fluorescent  lamps  and 
incandescent  reflector  lamps."  42  U.S.C. 
6292(a)(14).  There  is  no  indication  in 
the  legislative  history  that  Congress 
intended  that  any  other  lamp  products 
be  considered  covered  products. 

In  issuing  this  rule,  tne  Commission 
treats  medium  base  compact  fluorescent 
lamps  and  general  service  incandescent 
lamps  as  covered  products.  If  Congress 
intended  to  have  these  products  treated 
as  covered  products,  it  could  have 
included  them  on  the  list  of  covered 
products.  Alternatively.  Congress  could 
have  given  the  Commission  the 
authority  to  add  products  to  the  list  of 
covered  products  under  certain 


conditions,  like  the  authority  it  has 
conferred  on  the  Department  of  Energy. 
42  U.S.C.  6292(a)(19).  Because  Congress 
neither  defined  these  lamp  products  as 
covered  products  nor  gave  the 
Commission  the  authority  to  define 
them  as  covered  products,  these  lamp 
products,  in  my  view,  cannot  tje  treated 
as  covered  products  under  the  rule 
amendments. 

I  dissent  from  the  rule  to  the  extent 
that  it  treats  medium  base  compact 
fluorescent  lamps  and  general  service 
incandescent  lamps  as  covered 
products. 

|FR  Doc.  94-11234  Filed  5-12-94.  8  45  ami 
BILLING  CODE  67S(M)1-P 
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DEPARTMErrr  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

Grants  (or  Planning  and  Construction 
of  Public  Telecommunications 
Facilities;  Acceptance  of  Applications 
for  Filing 

I.  New  Applications  and  Major 
Amendments  to  Deferred  Applications 

Notice  is  hereby  given  that  the 
following  described  applications  for 
Federal  financial  assistance  are  accepted 
for  filing  under  provisions  of  title  III, 
part  IV,  of  the  Communications  Act  of 
1934.  as  amended  (47  U.S.C.  390-393, 
397)  and  in  accordance  with  15  CFR 
part  2301.  All  of  the  applications  listed 
in  this  section  were  received  by  March 
17,  1994.  The  effective  date  of 
acceptance  of  these  proposals,  unless 
otherwise  indicated  herein,  is  "Dated 
Received".  Applications  are  listed  by 
their  State. 

The  acceptance  of  applications  for 
filing  is  a  procedure  designed  for 
making  preliminary  detenninations  of 
eligibility  and  for  providing  the 
opportunity  for  public  comment  on 
applications.  Acceptance  of  an 
application  does  not  preclude 
subsequent  return  or  disapproval  of  an 
application  if  it  is  found  to  be  not  in 
accordance  with  the  provisions  of  either 
the  Act  or  15  CFR  part  2301 ,  or  if  the 
applicant  fails  to  file  any  additional 
information  requested  by  the  Public 
Telecommunications  Facilities  Program 
(PTFP).  Acceptance  for  filing  does  not 
ensure  that  an  application  will  be 
funded;  it  merely  qualifies  that 
application  to  compete  for  funding  with 
other  applications  which  have  also  been 
accepted  for  filing. 

Any  interested  party  may  file 
comments  with  the  Agency  supporting 
or  opposing  an  application  and  setting 
forth  the  grounds  for  support  or 
opposition.  Such  comments  must 
contain  a  certification  that  a  copy  of  the 
comments  have  been  delivered  to  the 
applicant.  Comments  must  be  sent  to 
the  address  listed  in  15  CFR  2301.5(a). 

The  Agency  will  incorporate  all 
comments  from  the  public  and  any 
replies  from  the  applicant  in  the 
applicant's  official  file.  i 

Charles  M.  Rush, 

Acting  Associate  Administrator,  Office  of 
Telecommunications  and  Information 
Applications. 

AK  (Alaska) 

File  No.  94011  CFB  Alaska  Public 
Radio  Network,  810  East  9th  Avenue, 
Anchorage,  AK  99501-3826.  Signed  By: 
Ms.  Diane  S.  Kaplan,  President  and 


CEO.  Funds  Requested:  $228,044.  Total 
Project  Cost:  $304,058.  To  improve  the 
production  facilities  of  the  Alaska 
Public  Radio  Network  by  replacing 
studio  production  equipment,  including 
an  audio  console  and  tape  recorders. 
The  project  will  also  provide  a  control 
center  for  the  applicant's  satellite  uplink 
facility  and  purchase  field  production 
equipment  to  use  with  an  existing 
portable  satellite  uplink.  The  Alaska 
Public  Radio  Network  provides 
programming  to  29  member  public  radio 
stations  throughout  Alaska  and  also 
produces  the  daily  radio  program 
"National  Native  News"  which  is 
distributed  via  satellite  to  over  170 
stations  in  33  states. 

File  No.  94089  CFB  Capital 
Community  Bdcstg.  Inc..  224  Fourth 
Street.  Juneau,  AK  99801-1198.  Signed 
By:  Mr.  Bill  Legere,  President  and 
General  Manager.  Funds  Requested: 
$709,484.  Total  Project  Cost:  $945,979. 
To  improve  the  operational  capability  of 
public  station  KTOO,  Ch  3,  Juneau.  AK, 
by  replacing  obsolete  and  unreliable 
master  and  production  control 
switching  equipment,  record  and 
playback  facilities,  video  and  audio 
distribution  equipment,  test  equipment, 
satellite  receive  equipment,  terminal 
accessories,  and  studio  lighting  as  part 
of  moving  to  a  new  operating  facility. 

File  No.  94115  CTB  Bethel 
Broadcasting,  Inc.,  640  Radio  Street, 
Pouch  468,  Bethel,  AK  99559.  Signed 
By;  Mr.  Andrew  J.  Guy,  President. 
Funds  Requested;  S92.596.  Total  Project 
Cost:  $123,462.  To  improve  the 
production  capability  of  public  station 
KYUK-TV.  Ch  4,  Bethel,  AK,  by 
replacing  obsolete  and  unreliable 
equipment,  including  an  audio  mixer, 
video  tape  recorders,  a  studio  lighting 
system,  and  a  studio  intercom  svstem. 
"  File  No.  94129  PTBN  Bethel  ' 
Broadcasting,  Inc.,  640  Radio  Street, 
Pouch  468.  Bethel,  AK  99559.  Signed 
By:  Mr.  John  A.  McDonald,  Secretary, 
GM.  Funds  Requested:  $36,723.  Total 
Project  Cost:  $37,323.  To  develop  a 
distance  learning  network  plan  for  the 
Distance  Delivery  Consortium  of 
Southwest  Alaska,  composed  of  member 
organizations  in  K-12  school  districts, 
higher  education,  health  care  services, 
public  broadcasting,  and  advisory 
members  in  long  distance  telephone 
service  and  satellite  distribution,  cable 
television,  medical  and  technical 
training,  and  public  utilities.  The 
proposed  plan  would  e,xplore  options 
and  prepare  a  feasibility  study  for  a 
network  distribution  system  that  could 
include  a  satellite  uplink,  satellite 
downlinks,  and  various  last  mile 
configurations  for  the  video,  voice  and 
data  delivery  of  educational  materials. 


File  No.  94138  CRB  University  of 
Alaska-Fairbanks,  Fairbanks  North  Star 
Borough,  Fairbanks  AK  99775-5620. 
Signed  By;  Mr.  Ted  DeLaca,  Dir,  Office 
of  Arctic  Research.  Funds  Requested: 
$183,098.  Total  Project  Cost:  $273,098 
To  extend  the  coverage  of  public  radio 
.station  KUAC-FM,  Fairbanks,  AK,  by 
changing  its  frequency  from  104.7  MHz 
to  89.9  MHz,  by  relocating  its 
transmitter,  by  increasing  its  power,  and 
by  upgrading  translators  in  Delta, 
Central  Circle,  and  Nenana.  This  will 
provide  the  first  public  radio  signal  to 
about  20,650  people  in  the  Fairbanks 
area.  The  project  will  also  replace  an 
obsolete  and  unreliable  audio  console  at 
the  main  studios  of  KUAC-FM. 

File  No.  94205  CRB  Dillingham  City 
School  District,  Box  670  Seward  Street. 
Dillingham.  AK  99576.  Signed  By:  Mr. 
Donald  Renfroe,  Superintendent.  Funds 
Requested;  $98,253.  Total  Project  Cost: 
$131,011.  To  improve  public  radio 
station  KCLD,  670  MHz,  EHllingham, 
AK.  by  installing  an  emergency  power 
generator  and  by  replacing  worn-out 
and  obsolete  studio  equipment, 
including  audio  consoles,  cart 
machines,  audio  recorders,  CD  plavers. 
and  microphones. 

File  No.  94222  CRB  Pickle  Hill  Public 
Bdcstg,  Inc..  Post  Office  Box  2111, 
Kenai.  AK  99611.  Signed  By;  Mr.  Tom 
Murphy.  Station  Manager.  Funds 
Requested:  $89,846.  Total  Project  Cost: 
$119,794.  To  provide  the  first  locally 
originated  public  radio  programming  to 
25,000  people  in  Kenai,  Soldotna, 
Sterling,  and  Nikiski.  AK,  by  equipping 
public  station  KCZP,  91.9  MHz,  with  a 
studio  facility.  The  station  now  repeats 
the, programming  of  public  radio  station 
KSKA.  Anchorage. 

File  No.  94278  CRB  Rainbird 
Community  Bdcstg  Corp.,  123  Stedman 
Street.  Ketchikan,  AK  99901.  Signed  By: 
Ms.  Marty  West-White,  General 
Manager.  Funds  Requested:  $60,026. 
Total  Project  Cost:  $80,035.  To  improve 
the  signal  of  public  radio  station  KRBD. 
105.9  MHz,  Ketchikan,  AK,  first  by 
replacing  its  antenna  and  changing  its 
frequency  to  89.7  MHz,  eliminating 
interference  from  another  FM  station, 
and  second  by  replacing  unreliable  and 
obsolete  origination  equipment, 
including  an  audio  console,  CD  players, 
digital  cart  machines,  recorders,  routing 
switcher  and  microphones. 

AL  (Alabama) 

File  No.  94208  CRB  Alabama 
Educational  Television.  2112  11th 
Avenue  S.,  Birmingham,  AL  35205- 
2884.  Signed  By:  Ms.  Judy  Stone, 
Executive  Director.  Funds  Requested; 
$15,000.  Total  Project  Cost:  $30,000.  To 
improve  public  radio  station  WLRH- 
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FM.  89.3  MHz.  in  HuntsviHe.  AL,  by 
replacing  origination  equipment, 
including  master  control  console,  stereo 
source  selectors,  monitor  speakers, 
stereo  compressor/limiter,  band  graphic 
equalizer,  reel  to  reel  tape  decks,  digital 
cart  machine,  microphones,  CD  player, 
DAT  record/playback  and  patch  bay  and 
cords,  so  the  station  may  continue 
quality  service  to  the  600,000  residents 
in  and  around  HuntsviHe. 

Pile  No.  94218  CIB  Alabama  ETV 
Commission,  2112  11th  Avenue  South. 
Suite  40,  Birmingham.  AL  35205-2884. 
Signed  By:  Ms.  Judy  Stonn,  Executive 
Director.  Funds  Requested:  S44Q.142. 
Total  Project  Cost:  Sti98.2ri4.  To 
improve  the  Alabama  TV  Network  at 
\VI  Q.  Ch  41  in  Demopolis  and  VVFIQ. 
Ch  36  in  Florence,  by  replacing  the 
antenna  and  transmission  lines  at  both 
locntions,  replacing  the  frame 
syrtchronizer,  color  monitor,  generator. 
VCP  and  still  store  and  by  adding 
De^riptive  Video  Service  items  and 
slej-eo  audio  for  all  9  netv^'ork  stations. 
Th^  replacement  antenna  at  Demopolis 
wijl  provide  a  first  signal  to  12,642 
unserved  residents. 

AR  (Arkansas) 

Pile  No.  94264  CTB  Arkan.sas  ETV 
Commission.  350  South  Donaghey, 
Conway,  AR  72032.  Signed  By:  Ms. 
Sii$an  Hovv'arth,  Executive  Director. 
Funds  Requested:  5437,747.  Total 
Project  Cost:  $875,495.  To  improve  the 
production  facilities  of  the  Arkansas 
Educational  Television  Network  in 
Cofiway  by  replacing  3  obsolete  camera 
systems.  The  project  would  aUo 
purchase  3  cameras,  lights,  audio  and 
control  equipment  for  Studio  B,  newly 
constructed  at  the  applicant  s 
headquarters.  The  control  equipment 
aniatwo  additional  field  production 
caiperas  would  be  placed  in  a  mobile 
prdduction  van  and  could  also  be  used 
in  conjunction  with  the  applicants  new 
mobile  satellite  uplink. 

File  No.  94281  CRB  University  of 
Arkansas,  120  Ozark  Hall,  Favetleville, 
AR  72701.  Signed  By:  Mr.  John  Stokes, 
Dire<;tor,  Research  Programs.  Funds 
Requested:  $6,917.  Total  Project  Ccst: 
$9:222.  To  extend  the  public  radio 
service  of  KUAF,  operatmg  on  91.3 
MHk,  Fayetteville,  AR  by  constructing  a 
translator  in  Mena,  AR  operating  on 
B8-.'i  MHz,  which  will  provide  first 
serjvice  to  17.000  people. 

AS  (American  Samoa) 

File  No.  94179  CTB  American  Samoa 
Goktemment,  KVZK,  Office  of  Public 
Infia.,  Pago  Pago,  AS  96799.  Signed  By: 
Ms.  V'aoita  Savali,  Director.  Funds 
Requested:  S152.413.  Total  Project  Cost: 
Sl$2,413.  To  improve  the  production 


facilities  of  public  television  station 
KVZK-TV.  Ch.  2,  Pago  Pago,  AS  by 
replacing  audio  and  video  amplifiers, 
intert^om  and  test  equipment.  The 
project  would  also  add  a  video  codec  so 
the  station  could  participate  in  distance 
looming  programming  distributed  bv  the 
PEACFSAT  satellite  project.  KVZK-TV 
senes  45,000  re.sidents  of  American 
Samoa. 

AZ  (Arizona) 

File  No.  94009  CTN  Yavapai  Co. 
Community  College  Dist.,  1 100  E. 
Sheldon  St..  Prescott,  AZ  86301.  Signnd 
By:  Mr.  VV.L.  Prather,  Interim  VP, 
Admin.  St  P'inance.  Funds  Requested: 
$731,716.  Total  Project  Co.st:  $1,463,433. 
To  expand  Yavapai  College's 
Instructional  Television  Fixed  Ser\  ice 
(ITFS)  to  three  unserved  sites — Chino 
Valley,  Prescott  Valley,  and  Sedona — 
and  to  one  site  (the  College's  Verde 
Valley  Campvis)  already  served. 

File  No.  94060  CTN  Northern  Arizona 
University.  PO  Box  5751.  Flagstaff.  AZ 
86011-5751.  Signed  By:  Dr.  Jeanette 
Baker.  Associate  Vice  President.  Funds 
Requested:  $2,112,509.  Total  Project 
Cost:  $2,816,679.  To  expand  Northern 
Arizona  University's  existing  duplex 
microwave  system  (NAUNet)  to  five 
community  colleges  and  one  Navajo 
Reser\'ation  high  school.  The  schools  to 
be  interconneded  are  Yavapai  College 
(Prescott),  Central  Arizona  College 
(Signal  Peak  campus,  near  Coolidge), 
Mohave  Community  College  (Lake 
Ilavasu  City  campus),  Ea.stem  Arizona 
College  (Thatcher),  Estrella  Community 
College  (Phoenix),  and  The  Window 
Rock  School  District  #8  in  Ft.  Defiance. 

File  No.  94068  CTB  Arizona  State 
University.  Tempe.  AZ  85287-1903. 
Signed  By:  Ms.  Janice  D.  Bennett, 
Assistant  Director,  Spon.  Proj.  Funds 
Requested:  $478,400.  Total  Project  Cost: 
$956,800.  To  improve  public  television 
station  KAET-TV.  Ch.  8.  in  Phoenix,  by 
replacing  its  worn-out  1978  transmitter 
and  related  dissemination  equipment. 
Project  would  also  acquire  an  audio/ 
video  test  set  and  a  spectrum  analyzer. 
Station  serves  approximately  2.8  million 
people. 

CA  (California) 

File  No.  94006  CRB  CA  State 
Univcrsity-Northridge,  18111  Nordhoff 
Street.  Northridge.  CA  91330.  Signed 
By:  Ms.  Louanne  Kennedy,  Vice 
President  &  Provo.st.  Funds  Requested: 
$32,826.  Total  Project  Co.st:  $65.G.'V3.  To 
improve  the  production  and  operational 
facilities  of  public  radio  station  KCSN, 
88.5  MHz,  Northridge.  CA.  by  replacing 
master  control  room  and  production 
studio  equipment  damaged  or  destroyed 
by  earthquake  on  January  17,  1904, 


including  cartridge  machines,  tape 
recorders,  casette  recorders,  CD  players, 
and  mircophones.  The  station  serves 
about  1.5  million  people  and  has  l)een 
broadcasting  with  borrowed  equipment 
since  the  earthquake. 

File  No.  94021  CRB  Nevada  City 
Community  Bdsct  Group.  P  O.  Box 
1327.  Nevada  Gty.  CA  95959.  Signed 
By:  Mr.  Steve  Ramsey.  Program  Director. 
Funds  Requested:  $44,865.  Total  Project 
Cost:  $89,730.  To  improve  the  signal  of 
public  radio  .station  KVMR.  89.5  MHz, 
Nevada  City,  CA,  by  replacin;^  its 
unreliable  and  obsolete  transmitter, 
antenna,  and  tower;  and  to  improve  its 
program  service  by  acquiring  a  satellite 
downlink  to  provide  the  first  nationally 
distributed  public  radio  programming  to 
about  250,000  persons  in  the  Nevada 
City  area. 

File  No.  94024  CTB  Community  TV  of 
S.  California,  4401  Sunset  Boulevard. 
Los  Angeles,  CA  90027.  Signed  By:  Mr. 
Donald  G.  Youpa,  Executive  Vice 
President.  Funds  Requested:  $639,758.  • 
Total  Project  Cost:  $1,279,517.  To 
replace  obsolete  and  unreliable  studio 
lighting  and  electrical  installations  at 
public  television  station  KCET,  Ch  28, 
Los  Angeles.  CA,  which  produces  both 
local  and  national  public  television 
programs. 

File  No.  94036  CRB  KCBX,  Inc.  4100 
Vachell  Lane,  San  Luis  Obispo.  CA 
93401.  Signed  By:  Mr.  Frank  R. 
Lanzone,  Jr.,  President.  Funds 
Requested:  $99,108.  Total  Project  Cost: 
$132,144.  To  improve  the  operation  of 
public  radio  station  KCBX.  90.1  MHz. 
.San  Luis  Obispo,  CA,  by  replacing 
obsolete  and  worn-out  production 
equijjment.  including  audio  consoles, 
tape  recorders,  CD  players,  a  telephone 
interface,  routing  switcher,  and 
micjophones.  The  project  will  also 
replace  the  remote  control  system  for 
the  station's  transmitter,  KCBX  serves  a 
population  of  about  550,000. 

File  No.  94057  CRB  Northern  CA 
Public  Bdcstg.  Inc.,  280  North  Oak 
Street,  Ukiah.  C.\  95482.  Signed  By:  Mr. 
Barry  Vogel,  President.  Funds 
Ki-quested:  $171,966.  Total  Proje<;t  Cost: 
$229,288.  To  activate  a  public  radio 
station  on  88.1  MHz  in  Ukiah,  CA,  to 
provide  the  first  public  radio  signal  to 
28  OOn  peC'ple  in  Lake  and  Mendocino 
Counties. 

Fde  No.  94062  CTB  Rural  CA 
Broadcasting  Corporation,  5850  LaButli 
Avenue.  Rohnert  Park.  CA  94928. 
Signed  By:  Ms.  Nancy  Dobbs.  Pre>sident 
and  CEO.  Funds  Requested:  $24,399. 
Total  Project  Cost:  $48,798.  To  improve 
the  operation  of  public  station  KRCB- 
TV,  Ch  22.  Rohnert  Park.  CA,  by 
replacing  worn-out  components  of  its 
transmitter  and  acquiring  test 
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equipment.  The  station  provides  the 
only  public  television  service  to  about 
100,000  homes. 

File  No.  94067  CTB  Redwood  Empire 
Public  TV.  Inc..  Box  13.  Eureka.  CA 
95502-0013.  Signed  By:  Ms.  Sile  M. 
Bauriedel,  President.  Funds  Requested: 
$75,750.  Total  Project  Cost:  $151,500. 
To  improve  the  operation  of  public 
station  KEET,  Ch.  13,  Eureka.  CA.  by 
replacing  obsolete,  unreliable  studio 
equipment  including  cameras,  video 
recorders,  a  character  generator,  still- 
store,  monitoring  and  test  equipment 
and  by  adding  a  SAP  generator  to  allow 
descriptive  video  or  secondary  language 
broadcasts  to  special  audiences.  The 
station  serves  about  120,000  persons. 

File  No.  94075  CRB  Pataphysical 
Bdcstg  Fndn,  Inc.  P.O.  Box  423.  Santa 
Cruz.  CA  95062.  Signed  By:  Mr.  Peter 
Troxell.  Manager.  Funds  Requested: 
$225,908.  Total  Project  Cost:  $301,908. 
To  extend  the  signal  of  public  radio 
station  KUSP,  88.9  MHz,  Santa  Cruz, 
CA.  by  activating  translators  to  bring  the 
first  public  radio  signal  to  888  persons 
in  Big  Sur  and  Palo  Canyon,  to  15,815 
people  in  Monterey  County,  and  to 
32.721  people  in  San  Benito  County. 
The  project  will  also  replace  the 
station's  unreliable  and  obsolete 
transmitter  and  antenna  and  items  of 
studio  equipment,  including  a  mixing 
console,  tape  recorders,  and  a  cartridge 
machine. 

File  No.  94097  CTB  Bay  Area 
Muhicultural  T/C  Assn.  3533  19th 
Street.  San  Francisco.  CA  94100.  Signed 
By:  Mr.  Humberto  Cintron  Chairman, 
Board  of  Director.  Funds  Requested: 
$295,041.  Total  Project  Cost:  $393,338. 
To  equip  studio  and  field  production 
facilities  for  providing  ethnic  and 
minority  oriented  programming  on  a 
public  television  station  to  operate  on 
Channel  32,  San  Francisco,  CA. 

File  No.  94122  CTB  Community  TV  of 
S.  California.  4401  Sunset  Boulevard, 
Los  Angeles,  CA  90027.  Signed  By:  Mr. 
Donald  G.  Youpa,  Executive  Vice 
President.  Funds  Requested:  $1,000,000. 
Total  Project  Cost:  $2,183,648.  To  equip 
a  new  studio  facility  being  built  by 
public  television  station  KCET,  Ch  28, 
Los  Angeles.  CA.  by  replacing  obsolete 
analog  equipment  with  digital  routing, 
signal  converters,  master  sync  systems, 
distribution  amplifiers,  frame 
synchronizers/audio  delays,  still  store, 
machine  control,  equipment  racks,  and 
main  monitoring. 

File  No.  94124  CRB  Death  Valley 
Natural  History  Assn,  P.O.  Box  188, 
Death  Valley,  CA  92328.  Signed  By:  Ms. 
Feliz  N.  Fields,  Executive  Director. 
Funds  Requested:  $13,730.  Total  Project 
Cost:  $18,307.  To  provide  the  first 
public  radio  signal  to  Death  Valley.  CA, 


by  activating  a  100  watt  FM  translator 
on  88.7  MHz  to  rebroadcast  the 
programming  of  public  radio  station 
KNPR,  Las  Vegas,  NV. 

File  No.  94125  CTN  Community  TV  of 
Santa  Cruz  Co.,  Inc.,  2828  Casa  de  Vida, 
Aptos,  CA  95003.  Signed  By:  Mr. 
Geoffrey  Dunn,  President.  Funds 
Requested:  $455,034.  Total  Project  Cost: 
$910,069.  To  establish  a  production 
studio,  plus  a  field  production 
capability,  to  originate  programming  for 
dedicated  community  access  channels 
serving  Santa  Cruz  County,  which  is 
located  on  the  coast  of  central 
California. 

File  No.  94133  PRTN  North  Marin  T/ 
C  Corporation,  899  Northgate  Drive. 
Suite  302.  San  Rafael.  CA  94903.  Signed 
By:  Mr.  Maximilian  Hopkins,  Assistant 
Chairman.  Funds  Requested:  $75,000. 
Total  Project  Cost:  $100,000.  To  conduct 
a  feasibility  study  to  explore  the 
possibility  of  developing  a  fully 
interactive  fiber  optic  information 
network  in  Novato,  California  and 
surrounding  areas.  This  proposed  study 
would  plan  for  an  interconnected 
telecommunications  system  throughout 
the  city  and  its  incorporated  environs 
that  would  include  interactive  services 
for  television,  computers,  the  reading  of 
utilities,  and  possibly  telephone  options 
as  permitted. 

File  No.  94141  PTN  Monterey  County 
Office  of  Education,  901  Blanco  Circle. 
Salinas,  CA  93901.  Signed  By:  Mr. 
William  Barr,  Superintendent.  Funds 
Requested:  $84,988.  Total  Project  Cost: 
$132,368.  To  design  a  multi-channel, 
multi-technology  video  distribution 
system  for  educational 
telecommunications  use  within  a  ihree- 
county  region  on  California's  central 
coast,  and  through  collaborations  among 
the  region's  educational  institutions, 
government  agencies  and  private 
businesses,  form  the  Monterey  Bay 
Educational  Telecommunications 
Roundtable.  This  Roundtable  would 
include  representatives  of  K-12  school 
districts,  community  colleges, 
universities  and  local  governments 
working  cooperatively  to  establish  the 
Monterey  Bay  Educational 
Telecommunications  Network  to 
provide  interactive  ser\  ices  among 
educational  institutions,  government 
offices  and  area  businesses. 

File  No.  94145  CRB  Hmong-SE  Asian 
Public  Bdcstg  Corp.  4590  North 
Woodson  Avenue.  Fresno.  CA  93705. 
Signed  By:  Mr.  Yeu  Cha,  President. 
Funds  Requested:  $215,960.  Total 
Project  Cost:  $287,947.  To  construct  a 
new  public  radio  station  on  91.9  MHz 
in  Madera  California  to  sene  a  large 
Asian-Pacific  population  with  special 


programming  designed  to  meet  its 
needs. 

File  No.  94158  CTB  KTEH 
Foundation,  100  Skyport  Drive,  MC  54. 
San  Jose.  CA  95110-1301.  Signed  By: 
Mr.  Thomas  F.  Fanella.  President. 
Funds  Requested:  $45,727.  Total  Project 
Cost:  $91,454.  To  construct  a  Station- 
controlled  microwave  interconnection 
.system  to  provide  KTEH.  Channel  54. 
programming  to  a  CATV  head-end 
serving  an  unserved  market  in  King 
City,  CA.  To  construct  a  second  station 
controlled  microwave  interconnection 
system  to  deliver  the  KTEH  signal  to  a 
CATV  head-end  in  Santa  Cruz,  CA. 
replacing  an  unreliable  off-air  system. 
To  replace  an  existing  coaxial  cable 
feeding  microwave  systems,  with  a 
fiber-optic  cable,  making  it  less 
susceptible  to  lightning  outages. 

File  No.  94159  CTN  San  Francisco 
Public  Library,  200  Larkin  Street,  San 
Francisco,  CA  94102.  Signed  By:  Mr. 
Kemieth  E.  Dowlin,  Gty  Librarian. 
Funds  Requested:  $583,779.  Total 
Project  Cost:  $778,372.  To  establish 
video  production  facilities  to  originate 
programming  for  a  dedicated 
government  access  cable  tele\  ision 
channel  serving  San  Francisco.  The 
mission  of  the  channel  would  be  to 
provide  the  community  with  gavel-to- 
gavel  coverage  of  Board  of  Supervisors 
meetings  and  other  important  City 
meetings,  to  inform  the  residents  about 
local  legislative  processes  and  issues. 
and  to  enable  maximum  participation  in 
governing  decisions. 

File  No.  94170  CTN  University  of 
California,  Davis.  410  Mark  Hall,  Davis, 
CA  95616-8671.  Signed  By:  Mr  Keith 
Young,  Contract  &  Grant  Analyst.  Funds 
Requested:  $165,839.  Total  Project  Cost: 
$290,944.  To  expand  the  distance 
education  offerings  of  the  University  of 
California.  Davis  by  constructing  two 
new  classroom  production  facilities  to 
provide  live  instructional  programming 
to  engineers  nationwide  via  the  National 
Technological  University  satellite 
system.  The  classrooms  will  also  be 
used  to  distribute  instructional  material 
in  environmental  engineering  to  the 
Mare  Island  Naval  Ship  Yard  via  digital 
video  Vj  Tl  telephone  Unes. 

File  No.  94174  PTN  San  Diego  St. 
University  Found,  5178  College  Avenue, 
San  Diego.  CA  92182-1900.  Signed  By: 
Mr.  Frank  ].  DiSanto.  Director.  Grants  & 
Contracts.  Funds  Requested:  $38,874. 
Total  Project  Cost:  $38,874.  To  plan  for 
3  coordinated  telecommunications 
system  for  the  city  of  San  Diego 
identified  as  InfoSanDiego.  through  the 
International  Center  for 
Communications  of  the  San  Digeo  State 
University  Foundation,  that  would 
involve  many  organizations  and 
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institutions  in  education,  health  care, 
hbrary  services,  local  government, 
utilities,  military,  cable  television, 
broadcasting,  tourism  and  private 
industry  to  provide  an  interactive 
educational  and  informational  service 
that  would  be  made  available  to  San 
Diego's  diverse  ethnic  population 
through  cable  television  and  other  forms 
of  distribution. 

File  No.  94184  CTB  San  Diego  State 
University  Fndn,  5164  College  Avenue, 
San  Diego,  CA  92115.  Signed  By:  Mr. 
Frank  J.  DiSanto,  Director.  Grants  & 
Contracts.  Funds  Requested:  $519,922. 
Total  Project  Cost:  $799,880.  To 
improve  the  production  capability  of 
public  station  KPBS-TV,  Ch  15.  San 
Diego,  CA,  by  replacing  obsolete  and 
unreliable  studio  production 
equipment,  including  a  master  routing 
switcher,  production  switcher,  and 
audio  console,  with  digital  equivalents 
and  install  an  on-line  videotape  editing 
suit  and  test  equipment. 

File  No.  94186  CRB  Humboldt  State 
University,  Areata,  CA  95221-«299. 
Signed  BY:  Dr.  Alistair  VV.  McCrone. 
President.  Funds  Requested:  $102,795. 
Total  Project  Cost:  $137,060.  To  extend 
the  signal  of  public  radio  station  KHSU, 
90.5  MHz,  Areata,  CA,  to  approximately 
22,460  people  by  activating  a  repeater  at 
Crescent  City  and  translators  at  Shelter 
Covn.  Orleans,  and  Burnt  Ranch;  and  to 
establish  a  radio  reading  service  for  the 
visually  handicapped  by  equipping  a 
studio  for  the  purpose  at  the  station  in 
Arcnta. 

File  No.  94198  CRB  CA  State 
University-Sacramento.  3416  American 
River  Dr.  Suite  B,  Sacramento,  CA 
95864.  Signed  By:  Mr.  Phil  Corrieveau, 
C^naral  Manager.  Funds  Requested: 
$61,061.  Total  Project  Cost:  $122,125. 
To  construct  a  Ku-band  satellite 
interconnection  system  to  distribute 
progfram.ming  from  KXPR  and  KXJZ. 
both  operated  by  the  applicant  in 
Sacramento,  CA,  to  several  repeater 
.stations.  These  include  KXSR,  operating 
in  Groveland  CA;  KXKB,  for  which  the 
applicant  has  a  construction  permit  to 
serve  Kings  &  Tahoe  City.  CA  (and 
related  translator  K201AJ  to  serve  South 
Lake  Tahoe,  CA  and  Stateline,  NV);  and 
KQNC,  Quincy,  CA  for  which  the 
applicant  has  a  transfer  of  licensing 
pending  at  the  FCC.  The  project  will 
also  Include  equipment  for  the  local 
origination  of  programming  at  each  of 
the  three  repeater  stations. 

File  No.  94224  CTN  Educational  T/C 
Consortium  of.  1101  East  University, 
Fresno,  CA  93741.  Signed  By:  Mr. 
Robert  A.  VVyman,  Executive  Director. 
Funds  Requested:  $999,934.  Total 
Project  Cost:  $2,546,724.  To  develop  a 
video  and  data  network  using  ISDN  and 
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Frame  Relay  technologies  to  offer 
distance  learning  services  to  Fresno, 
Tulare,  King,  and  Madera  counties  in 
central  California.  The  Educational 
Telecommunications  Consortium  of 
central  California  comprises  the  State 
Center  Community  College  District,  the 
Fresno  County  Office  of  Education  (and 
all  40  county  K-12  districts).  West  Hills 
Community  College  District,  Sequoias 
Community  College  District,  and 
California  State  University/Fresno. 

File  No.  94227  PTN  Loyola 
Mar>-mount  University,  Loyola  Blvd.  at 
\V  ebth  St..  Los  Angeles,  CA  90045- 
2699.  Signed  By:  Dr.  Joseph  G.  Jabbra, 
Academic  Vice  President.  Funds 
Requested:  $85,437.  Total  Project  Cost: 
$111,397.  To  plan  for  an  inter-campus 
telecommunications  network  designated 
as  EduLINK,  that  would  interconnect 
three  institutions  of  higher  education 
and  many  schools  and  agencies  in  each 
of  their  areas  of  the  United  States, 
through  fully  interactive  system 
providing  video,  voice  and  data 
capabilities  for  shared  distance  learning 
and  training  services.  The  three 
institutions  proposing  to  develop  the 
plan  would  be  working  cooperatively 
toward  the  sharing  of  courses,  seminars, 
videoconferences,  and  comfjuter 
interactive  materials  that  emphasize  the 
cultural  diversity  of  the  institution — 
Loyola  Marymount  University,  a  multi- 
cultural university  in  Los  Angeles; 
Benedict  College,  a  traditionally 
African-American  college  in  Columbia, 
SC;  and  Sinte  Gleska  University,  a 
L^kota  tribal  university  on  the  Rosebud 
Sioux  Reservation  in  South  Dakota. 

File  No.  94237  CRB  Radio  Bilingue, 
1111  Fulton  Mall.  #700.  Fresno,  CA 
93721.  Signed  By:  Mr.  Hugo  Morales, 
Executive  Director.  Funds  Requested: 
$536,324.  Total  Project  Cost:  $715,099. 
To  improve  the  production  facilities 
operated  by  the  applicant's  three 
California  public  radio  stations  KSJV 
Fresno,  KMPO  Modesto  and  KHDC 
Salinas.  Five  new  studios  and  control 
rooms  will  be  added  to  produce 
programming  for  distribution  via 
satellite  to  public  radio  station.  Radio 
Bilingue  operates  the  Satellite  radio 
service,  which  provides  Spanish 
language  programming  to  public  radio 
stations.  "The  project  will  also  provide 
digital  equipment  for  7  Hispanic 
stations  to  provide  programming  to 
Radio  Bilingue  for  national  distribution 
and  will  replace  microwave  studio-to- 
transmitter  links  at  KSIV  and  KMPO. 

File  No.  94266  CRB  Poor  Peoples 
Radio,  Inc,  Box  425000  (1329  Divisadero 
St.),  San  Francisco,  CA  94115.  Signed 
By:  Mr.  Joe  Rudolph,  General  Manager. 
Funds  Requested:  $35,016.  Total  Project 
Cost:  $46,808.  To  replace  obsolete 


origination  equipment  and  transmitter 
at  KPOO-FM,  89.5,  serving  minority 
populations  in  San  Francisco, 
California. 

File  No.  94273  CRB  Rose  Resnick 
Lighthouse.  20  10th  Street— Suite  220. 
San  Francisco.  CA  94103.  Signed  By; 
Ms.  Anita  Baldwin.  E.xecutive  Director. 
Funds  Requested:  $24,860.  Total  Project 
Cost:  $49,720.  To  improve  the  radio 
reading  service  provided  by  the  Rose 
Resnick  Lighthouse  for  the  Blind  and 
Visually  Impaired,  San  Francisco,  CA, 
by  replacing  unreliable  equipment, 
including  a  console,  tape  recorders, 
cartridge  machines,  distribution 
amplifiers,  and  microphones.  The 
service  is  broadcast  over  an  SCA 
channel  of  KPFA-FM.  94.1.  San 
Francisco.  The  project  also  includes 
acquisition  of  additional  special  radio 
receivers  for  the  service. 

File  No.  94275  CTB  Coast  Community 
College  District.  15751  Gothard  Street. 
Huntington  Beach.  CA  92647.  Signed 
By:  Mr.  William  A.  Furniss,  President. 
Funds  Requested:  $443,325.  Total 
Projed  cost:  $591,100.  To  improve  the 
operation  of  public  television  .station 
KOCE,  Ch  50,  Huntington  Beach,  CA.  by 
replacing  obsolete  and  unreliable 
origination  equipment,  including 
cameras,  switchers,  monitors,  and  video 
tape  recorders.  The  station  serves  a 
population  of  8.2-million  people. 

File  No.  94276  CTB  KQED,  Inc.,  2601 
Mariposa  Street,  San  Francisco,  CA 
94110-1400.  Signed  By:  Ms.  Mary  G.  F. 
Bitterman,  President  &  CEO.  Funds 
Requested:  $415,323.  Total  Project  Co.st: 
$830,646.  To  improve  the  production 
capability  of  public  broadcasting  station 
KQED-TV,  Ch  9.  San  Francisco,  CA.  by 
replacing  worn-out  and  obsolete  video 
tape  recorders  for  both  studio  and  field 
use.  The  project  will  also  include  test 
and  monitoring  equipment  to 
supplement  the  station's  changeover  to 
digital  taping.  KQED-TV  serves  a 
population  of  about  7-million. 

File  No.  94277  CRB  San  Mateo  Cnty 
Cmty  College  Dist.  1700  West  Hillsdale 
Boulevard.  San  Mateo.  CA  94402. 
Signed  By:  Mr.  Craig  T.  Blake.  Acting 
Chancellor.  Funds  Requested  $211,876. 
Total  Project  Cost:  $282,501.  To 
improve  the  signal  of  public 
broadcasting  station  KCSM-FM,  91.1 
Mhz,  San  Mateo,  CA,  by  r'iplacing  its 
obsolete  and  unreliable  transmitter, 
antenna,  and  test  equipment  and  by 
raising  the  height  of  its  tower.  The 
station  serves  a  population  of  about  4.6- 
million  people. 

File  No.  94286  CTN  Los  Angeles 
Harbor  College.  1111  Figueroa  Place. 
Wilmington.  CA  90744.  Signed  By:  Mr. 
James  Heinselman.  President.  Funds 
Requested:  $394,536.  Total  Project  Co.st; 
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$638,306.  To  plan,  purchase  equipment 
for.  and  activate  a  distance  learning 
service  that  will  deliver  live  interactive 
instruction,  training  and  specialized 
workshops  and  seminars  to  remote  sites 
surrounding  the  Los  Angeles  Port  area 
of  San  Pedro  through  the  use  of  T-1 
lines.  The  proposed  service  would 
provide  distance  learning  and  training 
courses  to  students  educators,  medical 
personnel,  and  those  considered  to  be 
underserved  in  the  general  population. 

File  No.  94298  CTB  Valley  Public  TV. 
Inc..  1544  Van  Ness  Avenue.  Fresno.  C* 
93721.  Signed  By:  Mr.  Colin  Dougherty. 
Executive  Director.  Funds  Requested: 
$356,777.  Total  Project  Cost:  $713,555. 
To  replace  obsolete  and  unreliable 
transmission,  master  control,  studio 
production,  field  recording,  and  test 
equipment  at  KVPT-TV.  Channel  18,  in 
Fresno,  California. 

File  No.  94300  CTB  KVIE.  Inc..  2595 
Capitol  Oaks  Drive.  Sacramento.  CA 
95833.  Signed  By:  Mr.  John  D. 
Hershbergor,  President  and  General 
Manager.  Funds  Requested:  $255,880. 
Total  Project  Cost:  $551,760.  To  replace 
three  broadcasting  studio  cameras  and 
an  audio  console  at  public  broadcasting 
station  KVIE-TV.  Channel  6, 
Sacramento.  California. 

File  No.  94303  CRB  University  of  the 
Pacific.  3601  Pacific  Avenue,  Stockton, 
CA  95211.  Signed  By:  Mr.  Joseph 
Subbiondo,  Executive  Vice  President. 
Funds  Requested:  $45,101.  Total  Project 
Cost:  $60,135.  To  establish  a  reading 
service  for  sight  impaired  persons,  local 
history  programs  for  area  schools,  and 
Asian-Pacific  programs  for  Asia-Pacific 
population,  on  two  SCA  channels  of 
KUOP-FM  91.3  MHz.  The  project  will 
fund  production  equipment,  a  digital 
STL  and  70  SCA  receivers. 

File  No.  94312  CTBN  Kern 
Educational  T/C  Consortium,  5801 
Sundale  Avenue.  Bakersfield,  CA 
93309-2900.  Signed  By:  Ms.  Kelly  F. 
Blanton,  Kem  Cnfy  Superin  of  St  hools. 
Funds  Requested:  $899,984.  Total 
Project  Cost:  $1,799,984.  To  establish  a 
first  public  telecommunications  service 
in  Kem  County,  located  in  Southcentral 
California,  by  con.structing  one  phase  of 
a  county-wide  digital  microwave  svstem 
with  multi-channel  capabilities  to 
program  two  ITFS  facilities  and  two 
Low-Power  Television  (LPTV)  facilities, 
while  also  providing  interactive  video, 
voice  and  data  services  to  government 
agencies,  hospitals,  correctional 
facilities,  libraries  and  educational 
institutions  at  all  levels.  The  proposed 
telecommunications  system  would  also 
have  four  production  classrooms  in 
various  locations  among  the  educational 
institutions  of  the  con.sortium,  to 
originate  instruciional  courses  for 


distribution  to  an  underserved  and 
disadvantaged  population  in  isolated 
areas. 

File  No.  94322  CTB  Northern  CA  ETV 
Association,  Inc.  603  North  Market 
Street.  Redding,  CA  96003.  Signed  By: 
Mr.  Lyie  Mettler,  General  Manager. 
Funds  Requested:  $1,110,000.  Total 
Project  Cost:  $1,480,000.  To  replace 
obsolete  and  unreliable  transmitter, 
antenna,  tower,  video  recorders,  play 
bacTc  machines  and  test  equipment  at 
KIXE-TV.  Channel  9.  Redding 
California. 

CO  (Colorado) 

File  No.  94035  PRB  I^adville  Cmnty 
Brdcst  As.soc.,  Inc.,  P.O.  Box  1256, 
Leadville,  CO  80461.  Signed  By:  Ms. 
Kathy  Bedell,  President.  Funds 
Requested:  $44,350.  Total  Project  Cost: 
$59,350.  To  plan  for  the  establishment 
of  a  new  public  FM  radio  station  on  88.9 
MHz  in  Leadville.  Proposed  station 
would  provide  a  first  signal  to 
approximately  6,000  people. 

File  No.  94072  CRB  Denver  Ed. 
Broadcasting,  PO  Box  11111.  Denver, 
CO  80211.  Signed  By:  Ms.  Florence 
Hernandez-Ramos,  Chief  Executive 
Officer.  Funds  Requested:  $217,518. 
Total  Project  Cost:  $290,025.  To 
improve  the  facilities  of  public  radio 
station  KUVO-FM.  89.3  MHz.  in  Denver 
by  acquiring  a  backup  studio-to- 
transmitter  link  (STL),  and  a  new 
transmitter.  The  current  1985 
transmitter  will  be  used  as  a  backup. 
KUVO-FM  will  replace  a  variety  of 
master  control  room  equipment 
including  a  new  console.  Project  will 
also  replace  console  and  other 
origination  equipment  such  as  reel-to- 
reel  recorders,  CD  players/recorders, 
DAT  machines  and  a  variety  of 
associated  equipment  in  the  station's 
production/news  rooms.  KUVO-FM 
also  seeks  a  selection  of  test  equipment. 
The  replacement  and  upgrading  of 
KUVO-FM"s  equipment  will  allow  it  to 
better  serve  its  multi-cultural  audience. 
The  Denver  area  is  also  served  by 
KCFR-FM  and  KGNU-FM  (Boulder). 

File  No.  94128  CRB  Boulder 
Community  Brdcsfg.  A.s.soc.,  1900 
Folsom,  Suite  100,  Boulder  CO  80302. 
Signed  By:  Ms.  Marty  Durlin,  Station 
Manager.  Funds  Requested:  $28,640. 
Total  Project  Cost:  $57,280.  To  improve 
the  facilities  of  public  radio  station 
KGNU-FM,  88.5  MHz.  in  Boulder  by 
replacing  old  equipment  that  has  been 
in  use  for  16  years.  Requested 
equipment  includes  3  audio  con,soles,  a 
stereo  monitor,  an  SCA  monitor  and  a 
remote  control  system  for  the 
transmitter.  Station  serves  about 
300,000  people. 


File  No.  94130  CRB  Boulder 
Community  Brdcstg.  Assoc.,  1900 
Folsom,  Suite  ICO,  Boulder  CO  80302. 
Signed  By:  Ms.  Marty  Durlin,  Station 
Manager.  Funds  Requested:  $4,102. 
Total  Project  Cost:  $8,205.  To  expand 
the  coverage  area  of  public  radio  station 
KGNU-FM,  88.5  MHz,  in  Boulder,  by 
constructing  a  new  FM  translator  on 
93.7  MHz  to  serve  VVard/Nederland. 
Translator  will  provide  first  service  to 
an  estimated  10.000  people  in  the 
mountains  west  of  Boulder. 

File  No.  94183  CTB  Prowers  County. 
301  S.  Main  Street.  Lamar.  CO  81052.' 
Signed  By:  Mr.  Robert  R.  Tempel, 
Chairman.  Funds  Requested:  $30,431. 
Total  Project  Cost:  $40,575.  To  replace 
two  public  television  translators: 
K59AH.  Ch.  59,  Lamar;  and  K69AS.  Ch. 
69,  in  Las  Animas.  Translators  serve 
about  18,000  people  by  repeating  the 
signal  of  KTSC-TV.  Ch.  8,  in  Pueblo. 
The  two  EMCEE  translators  are  22  years 
old. 

File  No.  94209  CTB  Council  for  Public 
Television,  1089  Bannock  Street. 
Denver.  CO  80204.  Signed  By:  Mr.  James 
Morgese,  President  and  General 
Manager.  Funds  Requested:  $137,060. 
Total  Project  Cost:  $272,120.  To 
improve  the  facilities  of  public 
television  station  KRMA-TV,  Ch.  6,  in 
Dfmver,  by  replacing. their  12-yenr  old 
plumbicon  equipped  cameras  with  3 
complete  current  technology  CCD 
camera  systems.  Station  serves 
approximately  3.000,000  people. 

File  No.  94226  CRB  Carbondale  Cmty 
Access  Radio.  417  Main  Street. 
Carbondale,  CO  81623.  Signed  By:  M.s. 
Missy  Bowen.  Station  Mgr.,  Funds 
Requested:  $33,018.  Total  Project  Cost: 
$44,025.  To  improve  the  facilities  of 
public  radio  station  KDNK-FM.  90.5 
MHz.  in  Carbondale.  by  replacing  worn- 
out  and  unrepairable  11-year-old  air 
control  room  equipment,  monitoring 
equipment,  and  dissemination 
equipment.  New  equipment  includes:  A 
stereo  modulation  monitor,  power 
conditioning  equipment,  an  on-air 
con.sole,  amplifiers,  monitors,  sp»»akers 
and  a  variety  of  other  origination 
equipment.  KDNK-FM's  signal  covers 
approximately  23,000  people. 

File  No.  94246  CTB  Front  Range 
Educ.  Media  Corp.,  2246  Federal  Blvd., 
Denver.  CO  80211.  Signed  By:  Mr.  Ted 
Krichels.  General  Manager.  Funds 
Requested:  $103,417.  Total  Project  Cost: 
$206,835.  To  improve  the  facilities  of 
public  television  station  KBDI-TV,  Ch. 
12,  in  Denver  (Broomfield),  by  replacing 
worn-out  dissemination  and  origination 
equipment  that  has  become  unreliable 
and  deteriorated.  Equipment  being 
requested  includes  a  7  GHz  transmitter/ 
receiver  with  antennas,  a  visual 


transmitter  tube,  video  tape  recorders, 
encoder  remote  controls,  mounting 
equipment,  digital  audio  cart  machines, 
on  ENG  camera  with  battery  pack,  a 
video  production  console,  a  master 
control  console  and  other  related 
equipment.  KBDI-TV  will  be  relocating 
to  the  Five  Points  Media  Center  and  this 
equipment  will  assist  in  the  conversion 
to  the  digital  format.  KBDI-TV  Serves 
approximately  2.1  million  people. 

File  No.  94267  CTN  National 
Technological  Univ.,  700  Centre 
Avenue,  Fort  Collins.  CO  80526.  Signed 
By:  N4r.  Lionel  V.  Baldwin,  President. 
Funds  Requested:  $564,190.  Total 
Project  Cost:  $867,900.  To  establish  a 
Manufacturing  Extension  Partnership 
(MEIP)  satellite  network  which  will 
provide  information  to  small  and 
medium  manufacturing  establishments 
on  improving  manufacturing 
competitiveness.  The  project  will  utilize 
NTU's  existing  digital  satellite  network 
and  uplinks  at  45  engineering  schools 
and  will  fund  110  downlinks  at  sites 
participating  in  the  MEP  program, 
which  is  sponsored  by  the  National 
Institute  of  Standards  and  Technology 
(NIST). 

File  No.  94295  CTB  San  Juan  Basin 
Area  Voc-Tech  School,  P.O.  Box  970. 
33057  Highway  160,  Cortez.  CO  81321. 
Signed  By:  Mr.  Howard  N.  Acott. 
Executive  Director.  Funds  Requested: 
$184,935.  Total  Project  Cost:  $246,580. 
To  activate  a  low-power  noncommercial 
TV  station  on  Channel  28  that  will  bring 
diverse  distance  learning  services  to 
Montezuma  and  Dolores  Counties  in 
southwest  Colorado.  The  course  work 
transmitted  will  be  designed  for  K-12 
schools.  San  Juan  Basin  Area 
Vocational-Technical  School,  Pueblo 
Community  College,  and  area  law 
enfcarement  and  firefighting 
institutions.  The  proposal  includes  a 
satellite  Ku-band  receive-only  earth 
station,  to  permit  the  applicant  to 
retransmit  nationally-distributed 
instructional  programming. 

CT  (Connecticut) 

File  No.  94105  CTN  Board  of  Trustees 
of  Community.  61  Woodland  Street. 
Hartford.  CT  06105.  Signed  By:  Mr. 
Andrew  C.  McKirdy.  Executive  Director. 
Funds  Requested:  $319,700.  Total 
Project  Cost:  $639,400.  To  establish  a 
compressed  video,  two-way  interactive 
distance  learning  network  for  the 
Connecticut  Community-Technical 
College  System.  The  network  would 
interconnect  the  System's  fifteen 
campuses,  its  central  office,  and  off- 
campus  sites  at  businesses  and  State 
agenicies. 
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DC  (District  of  Columbia) 

File  No.  94017  CRB  Univ.  of  the 
District  of  Columbia,  Washington,  EXZ 
20008.  Signed  By:  Ms.  Martha  J. 
Bridgeforth,  V.P.  Institutional 
Advancement.  Funds  Requested: 
$77,092.  Total  Project  Cost:  $154,185. 
To  improve  public  radio  station  WDCU- 
FM  operating  on  90.1  MHz  in 
Washington,  DC  by  upgrading  the 
station  with  the  addition  to  a  C-Band 
fixed  satellite  downlink  to  improve  its 
programming  and  by  increasing  the 
power  from  6.800  watts  to  50.000  watts 
with  the  purchase  of  a  new  transmitter 
and  antenna  which  will  increase 
coverage  bv  900.000  potential  listeners. 

File  No.  94051  CTB  Howard 
University.  2222  4th  Street  NW.. 
Washington.  DC  20059.  Signed  By:  Mr. 
James  A.  Fletcher.  VP-Business  Affairs/ 
Treasurer.  Funds  Requested:  $478,552. 
Total  Projeci  Cost:  $957,104.  To 
improve  public  television  station 
WHMM-TV.  operating  on  Ch.  32  in 
Washington.  DC.  by  augmenting  the 
present  local  production  and 
dissemination  capability  with  the 
purchase  of  additional  portable  cameras, 
digital  audio  tape  recorders,  video  tape 
players,  digital  Betacam  players,  digital 
video  effects  system,  computerized 
video  editing  system,  audio  special 
effects  processor  and  installation 
supplies,  plus  additional  test  equipment 
and  transmitter  components  to  extend 
the  station  service  structure.  This 
project  will  provide  WHMM-TV  the 
capability  to  add  services  to  local 
minority  audiences,  including  1.400.000 
blacks,  as  well  as  to  the  national 
audiences. 

File  No.  94134  CTN  Amer.  Indian 
Higher  Ed.  Consort.,  509  Capitol  Court 
NE..  Ste.  100.  Washington.  DC  200002. 
Signed  By:  Ms.  Margarett  Perez, 
President- AIHEC.  Funds  Requested: 
$474,802.  Total  Project  Cost:  $633,070. 
To  establish  the  first  phase  of  a  satellite- 
delivered  distance  learning  system  that 
would  interconnect  the  29  member- 
schools  of  the  American  Indian  Higher 
Education  Consortium  (AIHEC).  The 
proposal  would  purchase  a  C/Ku-Band 
receive-onlv  earth  station  for  the  29 
AIHEC  colleges  and  for  the  AIHEC 
headquarters  in  Washington,  DC;  it 
would  also  provide  video  cla.ssroom 
equipment  for  the  29  schools.  Three  of 
the  AIHEC  schools  are  four-year 
institutions;  the  remainder  are  two-year 
community  colleges.  They  are  found  in 
Michigan  (1).  Wisconsin  (2),  North 
Dakota  (5),  South  Dakota  (4),  Nebraska 
(1),  Kansas  (1).  Montana  (7),  Washington 
State  (1),  California  (1).  New  Mexico  (3). 
and  Arizona  (1).  The  proposal  is  the  first 
result  of  a  major  telecommunications 


planning  effort  conducted  over  the  past 
two  years  by  AIHEC  schools. 

File  No.  94324  PTN  Assn  of  State  & 
Terr  Pub  Health  Lab.  1211  Conn.  Ave. 
NW.,  Suite  608.  Washington.  DC  20036. 
Signed  By:     .  Funds  Requested: 
$45,500.  Total  Project  Cost:  $45,500.  To 
plan  for  a  pilot  project  that  would  use 
digitized  video  in  videoconferencing 
applications  to  distribute  distance-based 
learning  to  rural  areas  of  the  U.S.  The 
plan  would  include  identification  and 
evaluation  of  possible  sites,  and  the 
production  of  pilot  continuing 
education  and  training  programs  that 
would  focus  on  medical  laboratory 
methods  and  procedures  in  public 
health. 

FL  (Florida) 

File  No.  94027  CTB  University  of 
Florida.  1200  Weimer  Hall,  Gainesville. 
FL  32611.  Signed  By:  Mr.  Dillard  C. 
Marshall,  Asst.  Director.  Sponsored  Res. 
Funds  Requested:  $188,492.  Total 
Project  Cost:  $376,984.  To  improve 
public  television  station,  WUFT-TV.  Ch 
5,  in  Gainesville,  FL,  by  replacing  4 
studio  cameras,  so  the  station  may 
continue  producing  local  programs  to 
345.940  residents  of  North  Central 
Florida. 

File  No.  94114  CRB  Florida  State 
University.  1600  Red  Barber  Plaza. 
Tallahassee.  FL  32310.  Signed  By:  Mr. 
Robert  M.  Johnson.  Vice  President  for 
Research.  Funds  Requested:  $49,200. 
Total  Project  Cost:  $65,600.  To  activate 
a  repeater  noncommercial  radio  station, 
WFSU-FM.  operating  on  89.1  MHz, 
located  18  miles  northwest  of  Panama 
City  with  a  power  of  100  Kw  on  an 
existing  tower,  providing  first  signal  to 
21.349  residents  within  a  radius  of  33 
miles  which  covers  195.000  people. 

File  No.  94139  CTB  Florida  State 
University.  16000  Red  Barber  Plaza. 
Tallahassee,  FL  32310.  Signed  By:  Mr. 
Robert  M.  Johnson.  Vice  President  for 
Research.  Funds  Requested:  $207,965. 
Total  Projed  Cost:  $415,930.  To 
improve  public  television  station. 
WFSU-TV.  Ch  11  in  Tallahassee.  FL.  by 
replacing  3  studio  camera  systems  and 
1500  ft.  of  RF  transmission  line,  so  the 
station  may  continue  to  produce  quality 
local  programs  to  ser\e  600.000 
residents  in  27  counties  in  North 
Florida. 

File  No.  94151  CRB  Florida  State 
University.  1600  Red  Barbar  Plaza, 
Tallahassee,  FL  32310.  Signed  By:  Mr. 
Robert  M.  Johnson,  Vice  President  for 
Research.  Funds  Requested:  $53,289. 
Total  Project  Cost:  $71,052.  To  activate 
a  Radio  Reading  Service,  using  the 
applicant's  facilities  located  at  WFSU- 
FM.  88.9  MHz.  in  Tallahassee.  FL  to 
bring  specialized  programming  to  the 
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blind,  visually  impaired  and  those  with 
other  physical  disabilities.  The  audio 
will  be  delivered  to  approximately 
12.560  people  bv  7  public  radio 
subcarriers  and  by  public  TV  SAP 
channels  (the  7  include  4  in 
Tallahassee,  1  in  Panama  City  and  2  in 
Valdosta.GA). 

File  No.  94164  CTN  Okaloosa-VVaUon 
Community  College,  100  College 
Boulevard,  Niceville.  PL  32578.  Signed 
By:  Mr.  James  R.  Richburg,  President. 
Funds  Requested:  S235.322.  Total 
Project  Cost:  $313,763.  To  construct  an 
ITFS  system,  with  a  satellite  receive- 
only  earth  station,  that  will  permit  the 
sharing  of  instructional  programming 
among  the  public  schools,  Okaloosa- 
Walton  Community  College,  and  the 
private  homes  of  Okaloosa  and  Walton 
Counties  in  northwest  Florida. 
Distribution  to  the  homes  will  be 
accomplished  through  an  agreement  for 
a  dedicated  channel  on  the  cable 
television  system  that  serves  the  area. 

File  No.  94204  CTN  University  of 
North  Florida.  4567  St.  Johns  Bluff  Rd. 
So..  Jacksonville,  FL  32224.  Signed  By: 
Dr.  Joyce  T.  Jones,  Director.  Sponsored 
Research.  Funds  Requested:  582,971. 
Total  Project  Cost:  $110,628.  To 
establish  an  ITFS  system  at  the 
University  of  North  Florida  to  help  meet 
the  educational  and  informational  needs 
of  the  university  and  its  surrounding 
C(jmmunities.  by  enabling  the  university 
tn  e.xtend  its  academic  programs, 
workforce  education  and  training,  and 
professional  development  courses 
through  a  two-way  interactive  distance 
learning  system.  The  profKJsed 
interconnection  system  would  provide 
st?rvices  to  institutions  and 
organizations  at  all  levels  of  etlucation, 
and  to  libraries,  military  ba.ses, 
government  offices,  retirement 
communities,  and  bu.sinesses. 

File  No.  94217  CRB  School  Board  of 
Dade  County,  172  NE  15th  Street, 
Miami,  FL  33132.  Signed  By:  Mr. 
Octavio  J.  Visiedo,  Superintendent  of 
Schools.  Funds  Requested:  $45,182. 
Total  Projecl  Cost:  590.364.  To  improve 
public  radio  station  WLRN-FM,  91.3 
MHz,  in  Miami,  FL  by  repla(.ing  master 
control  items,  including  an  input 
console,  speakers,  cas!>ette  recorders, 
digital  cartridges,  DAT  recorders.  CD 
players,  reel  to  reel  recorders, 
microphones  with  booms,  stereo 
headphones  and  a  stereo  gated 
compressor/limiter,  so  the  station  may 
continue  and  increase  its  local  service  to 
the  3.883.700  people  in  South  Florida 
from  the  Florida  Keys  to  Palm  Beach. 

File  No.  94223  CRB  University  of 
Florida,  219  Grinler  Hall,  Gainesville, 
FL  32611.  Signed  By:  Mr.  Dillard  C. 
Marshall.  A.ssistant  Director,  Spon.  Res. 


Funds  Requested:  $73,369.  Total  Project 
Cost:  $146,738.  To  activate  a  repeater 
noncommercial  Radio  .station,  WWUA- 
FM,  operating  on  90.1  MHz,  with  a 
power  of  4,500  watts,  in  Inverness,  FL, 
providing  first  signal  to  201,165 
residents  in  the  three  counties  of  Citrus, 
Hernando  and  Sumter.  This  project 
involves  the  applicant's  successful 
negotiation  with  Alkalodge  for 
assignment  of  their  Construction  Permit 
for  WWUA-FM. 

File  No.  94251  CTB  Florida  West 
Coast  Pub.  Brdcstg.,  1300  North 
Boulevard,  Tampa.  FL  33607.  Signed 
By:  Mr.  Stephen  Rogers.  President  & 
CEO.  Funds  Requested:  5285.171.  Total 
Project  Cost:  $570,343.  To  improve 
public  television  station,  WEDU-TV. 
operating  on  Ch  3  in  Tampa,  FL.  by 
replacing  essential  origination  and 
dissemination  equipment  including  tape 
machines,  tape  handler,  frame 
synchronizer,  routing  switcher 
components  and  microwave  amplifier, 
so  the  station  can  continue  service  to 
the  3,396,000  residents  in  the  Florida 
West  Coast  area. 

GA  (Georgia) 

File  No.  94121  PRB  Albany  State 
College,  504  Colltige  Drive.  Albany.  GA 
31705.  Signed  By:  Mr.  Billy  C.  Black. 
President.  Funds  Requested:  $74,590. 
Total  Project  Cost:  $92,215.  To  establish 
a  plan  to  assess  public  radio  audience 
interests  and  develop  first  rate 
programming.  Albany  State  College  is 
preparing  to  establish  a  public  radio 
station  to  be  a  part  of  the  Peach  State 
Radio  Network,  and  wants  to  offer 
programs  which  both  cultivate  the 
interest  of  the  region  and  emphasize  its 
uniqueness. 

File  No.  94126  CTN  Macon  College. 
100  College  Station.  Macon.  GA  31297- 
4899.  Signed  By:  Dr.  S.  Aaron  Hyatt. 
President.  Funds  Requested:  $190,730. 
Total  Project  Cost:  $467,452.  To 
purchase  video  origination  equipment 
to  allow  Macon  College  to  implement 
video  distance  learning  so  as  to  reach 
off-campus  receive  sites,  including  local 
area  high  schools  and  business/industry 
sites.  Although  for  the  most  part  the 
College's  system  will  be  interconnet:ted 
by  Tl  telephone  transmission,  the 
system  will  provide  instruction  for 
home-bound  non-traditional  students 
and  lower-income  minority  students  via 
educational  access  channels  on  local 
cable  television.  The  College's  proposed 
network  will  also  provide  it  access  to 
the  statewide  Georgia  State  Academic 
and  Medical  Systems  (GSAMS) 
network. 

File  No.  94136  CRB  R.«lio  Free 
Georgia  Broadcasting,  1083  Austin  Ave., 
NE,  Atlanta,  GA  30307.  Signed  By:  Mr. 


Tom  Davis,  Executive  Director.  Funds 
Reqviested:  $88,368.  Total  Project  Cost: 
$117,824.  To  improve  public  radio 
station  WRFG-FM,  89.3  MHz,  in 
Atlanta.  GA  by  acquiring  a  new 
transmitter,  antenna  and  transmission 
line,  which  will  increase  the  station's 
power  from  23,400  watts  to  100,000 
watts  directionally.  This  upgrade  will 
allow  WRFG  to  reach  a  significant 
number  of  counties  in  north  Georgia 
that  currently  do  not  receive  the 
station's  signal  and  will  greatly  improve 
the  quality  and  reliability  of  its 
broadcast  signal. 

File  No.  94168  CTB  GA  Public 
Telecomm.  Commission,  1540  Stewart 
Ave.,  SW.  Atlanta.  GA  30310.  Signed 
By:  Mr.  Frank  D.  Bugg.  Jr..  Deputy 
Director.  Funds  Requested:  $291,958. 
Total  Project  Cost:  $583,916.  To 
improve  public  television  station 
WGTV-TV,  Ch  8  in  Athens,  GA  by 
replacing  the  transmitter,  so  the  station 
may  continue  service  to  the  3,926,884 
residents  of  greater  metropolitan  Atlanf.i 
which  is  approximately  50%  of  the 
population  of  the  State. 

File  No.  94173  PRTN  Southern 
College  of  Technology,  1100  So. 
Marietta  Parkway,  Marietta,  GA  30060. 
Signed  By:  S.R.  Cheshier,  President. 
Fvmds  Requested:  $98,700.  Total  Project 
Cost:  S1H0.485.  To  assess  the 
technology-related  educational  needs  in 
the  state  of  Georgia  for  students, 
educators,  lifelong  learners  and  the 
workforce,  to  determine  the  availability 
and  feasibility  of  instructional 
te<:hiiology  and  telecommunications 
delivery  systems  to  provide  interactive 
voice,  video  and  data  services  for 
distance  learning  courses  and  for 
technical  education  and  training. 

File  No.  94191  PRTN  Georgia  State 
University.  140  Decatur  St..  Rm.  812. 
Atlanta.  GA  30302-4044.  Signed  By:  Mr. 
William  R.  Decatur,  Vice  Pres., 
Financial  Affairs.  Funds  Requested: 
$153,252.  Total  Project  Cost:  $174,727. 
To  enable  the  public  institutions  of 
higher  education  in  metropolitan 
Atlanta,  in  a  cooperative  arrangement  .is 
the  Metropolitan  Atlanta  Distance 
Learning  Con.sortium,  develop  a  plan 
that  would  combine  the 
tf'lecommunications  resources  of  these 
institutions  along  with  those  of  publir. 
broadcasting,  medical  services, 
associations  and  other  educational 
organizations,  to  establish  an  interactive 
distance  learning  network  using  existing 
and  proposed  intert:onnection  systems. 

File  No.  94203  CTB  Atlanta  Board  of 
Education,  740  Bismark  Road,  NE. 
Atlanta,  GA  30324.  Signed  By:  Dr. 
Lester  W.  Butts.  Superintendent.  Funds- 
Requested:  5359.079.  Total  Project  Cos 
5718.158,  To  improve  the  production 
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I  icilities  of  WPBA-TV'.  Ch.  30  in 
i  Atlanta  by  replacing  a  20-ve3r-old  video 
!  witcher  nnd  audio  console.  The  proj«K:t 
1  trill  ulso  pun,;hase  video  tape  rot:orders 
;  nd  upgrade  a  C-band  satellite  uplink  to 
^u-band  to  pemiit  satellite  dislribulion 
of  instnu  tional  proj^ramming  to  si:hoo!s 
i?  the  Atlanta  area. 

File  No.  942.54  CTN  Ck'orgia  (k-nti-r/ 
llontinuinj;  Education.  University  of 
(«orgia.  Athens.  GA  3i36()2-nC0.i. 
f  igned  By:  S  K.  Younts.  Vice  Presidouf 
t  K  Si-rvic  t-;s.  Funds  R(?qui'sted: 
!  403,516.  Total  Project  Cost:  $548. UtO. 
■  b  extend  the  satellite  delivered 
i>r\'ii:es  of  the  (rt;orgia  Center  for 
Continuing  Education  through  the 
tonsJniction  of  a  Ku-band  uplink.  The 
i  u-band  uplink  will  sert-a  1,700 
[  ownlinks  throughout  the  state  recently 
funded  by  the  Slate  of  Georgia  and  will" 
pupplenieni  a  C-band  service  operated 
by  the  Center  for  the  past  decade. 

HI  (Hawaii) 

File  No.  94270  PRB  Kekahu 
Foundation,  2340  Kamalii  Street. 
Kilauea.  HI  96754.  Signed  By:  Ms.  Janet 
Friend.  President.  Funds  Requested: 
S30.000.  Total  Project  Cost:  $35,100.  To 
plan  for  the  establishment  of  the  first 
public  radio  station  to  serve  the  51.000 
residents  of  the  island  of  Kauai.  Hawaii. 

tA  (Iowa) 

File  No.  94052  CTB  Iowa  Public 
Broadcasting  Board.  6450  Corporate 
Drive.  Johnston.  lA  50131.  Signed  By: 
Mr.  C.  David  Bolender,  Executive 
Diretlor.  Funds  Requested:  $302,367. 
Total  Project  Cost:  $604,735.  To 
improve  the  operational  capability  of 
Iowa  Public  Television.  Johnston,  LA,  by 
replacing  its  routing  switcher  and  to 
augment  the  operational  capability  of 
IPTV  by  acquiring  an  automation 
system.  IPTV  serves  about  2.7-million 
people  through  a  statewide  system  of 
eight  public  television  stations. 
I  File  No.  94211  CTN  Indian  Hills 
Community  College,  525  Grandview. 
Ottumwa.  lA  52501.  Signed  By:  Dr.  Lyie 
Hellver.  President.  Funds  Requested: 
$109,246.  Total  Project  Cost:  $273,114. 
To  establish  a  video  production  studio 
to  bo  located  in  the  Indian  Hills 
Community  College  Advanced 
Technology  Center.  The  classroom 
vwuld  allow  for  the  origination  of 
instructional  programming  such  as 
laboratory  demonstralion.s.  experiments, 
and  pres«!ntatiuns  beyond  the  capability 
of  the  usual  video  classroom.  The 
ijourse  work  produced  in  the  studio 
\^uld  be  tran.smitted  via  the  Iowa 
Communications  Network  to  K-12 
public  schools,  post-secondary 
alcademic  institutions  and  bu.siness/ 
industry. 


File  No.  94243  CTN  SCOlJV.  RR  tfl, 
Box  204  Hi};hway  L52.  M(.-C:iclland,  lA 
51548.  Signed  By:  Mr.  Lee  Lubliers.  S.J.. 
President.  Funds  Requested;  $250,000. 
Total  Proj's.t  Cost:  $500,000.  To 
purchase  four  digital  compnrssed  video 
ennxiers  lo  e.xfend  the  satellite  services 
(if  SCOLA.  SC01.A  provides  foreign 
lan-^uage  news  programming  to  10,000 
schools  aiid  universities  through  out  the 
I'nited  States,  The  digital  compressed 
vidfo  encoders  will  permit  SCOLA  to 
use  Ku-band  satellite  distribution  to 
ineriMse  its  programming  from  cue 
channel  to  four  channels.  The  three  new 
channels  will  include  documentaries, 
si;hool  courses  and  children's  programs 
pr>>sentp<l  in  original  foreign  Iang'.:agos 
SCOLA  will  also  ofTer  courses  in 
speaking  less-commonly-taught 
languages,  such  as  Swahili.  I^kota  and 
Dutch. 

File  No.  94325  PRB  Suntaman 
Communic-atio.is.  Inc..  1170  13th  Stn*ef, 
Des  Moines.  lA  50314.  Signed  By:  Mr. 
Wesley  F.  Hall.  Executive  Direirtor. 
Funds  Requested:  $40,000.  Total  Project 
Cost:  $40,000.  To  plan  for  a  series  of 
public  radio  stations  across  the  country 
to  be  owned  nnd  operated  by  African 
Americans. 

IL  (Illinois) 

File  No.  94043  CRB  Northern  Illinois 
University.  801  North  First  Street, 
DeKalb.  IL  601 15.  Signed  By:  Mr. 
Douglas  J.  Moore,  Controller.  Funds 
Requested:  $306,564.  Total  Projetl  Cost: 
$408,752.  To  activate  public  radio 
repeater  stations  in  Freeport  on  89.1 
MHz.  in  LaSalle  on  91.3  MHz.  and  in 
Sterling  on  91.5  MHz.  IL.  to  bring  the 
first  public  radio  signal  to  about  181.356 
persons.  The  new  stations  will  repeat 
the  programming  of  WNIU.  DeKalb.  and 
VVNIJ,  Rockford.  IL.  and  the  radio 
reading  service  of  WNIU  will  be 
broadcast  on  the  subcarriers  of  the  new 
station.s. 

File  No.  94077  CTB  University  of 
Illinois.  1110  West  Main  Street. 
Champaign.  IL  61801.  Signed  By:  Mr. 
Craig  S.  Bazzani.  Comptroller.  Funds 
Requested:  $117,500.  Total  Projei:t  Cost: 
$235,000.  To  improve  the  o[>eration  of 
public  station  WILL-TV.  Ch.  12. 
Champaign-Urbana.  IL.  by  replacing  its 
worn-out  and  obsolete  routing  switcher, 
eight  videotape  recorders,  and  an 
automation  control  system.  The  station 
serves  about  1.3  million  p<;rsons. 

File  No.  r,4092  CTB  Chicago 
Lducational  TV  A.ssn,  5400  North  St. 
Ix)uis  Avenue,  Chicago.  IL  60625. 
Signed  By:  Mr.  Martin  J.  McLaughlin. 
Vice  Pres.  Corporate  Affairs.  Funds 
Requested;  $364,750.  Total  Proje<  t  Cost; 
$729,500.  To  improve  the  signal  of 
public  television  station  WTTVV,  Ch.  11, 


Cfiicago.  IL.  by  replacing  its  worn-out 
transmitter.  The  station  serves  about  * 
10..5-million  ptwplo. 

File  No.  94106  PTB  City  Colleges  of 
Chi<:a;;0.  226  West  Jackson  Boulevard. 
Chicago.  IL  60606-6998.  Signed  By:  Ms. 
Jacqueline  E.  Woods.  Vice  Chancellor. 
Funds  Requested:  $50,000.  Total  Project 
Cost:  $50,000.  To  develop  architr t  fural 
and  enginetiriug  plans  for  the  move  of 
public  television  station  WYCC.  Ch.  20, 
Chicago,  to  a  larger  fa<  ilify. 

File  No.  941 II  CTB  Southern  IMmois 
University,  1048  Comm  Bldg,  Mailcode 
6602,  Carbondale.  IL  62901.  Sign.^  By- 
Mr.  Benjamin  A.  Shepherd.  VP  for 
-Academic  Affairs.  Funds  Requested; 
$191,fi.'-i0.  Total  ProjtH:t  Cost:  $383,300. 
To  improve  the  production  facilities  of 
public  station  WUSI-TV,  Ch.  16,  Olney, 
IL,  by  n!pla(  ing  obsolete  and  worn-out 
videotape  recording  and  editing 
equipment,  a  character  generator,  studio 
cameras,  and  a  field  production  unit. 
WIJSI  serves  a  population  of  about 
876,766  persons. 

File  No.  941 13  CRB  University  of 
Illinois,  1110  West  Main  Street, 
Champaign.  IL  61801.  Signed  By;  Mr. 
Craig  S.  Bazzani.  Comptroller.  Funds 
Requested:  $6,031.  Total  Project  Cost: 
$12,063.  To  activate  a  public  radio 
translator  operating  at  106.5  MHz  in 
Danville.  IL,  to  provide  the  first 
nightime  public  radio  service  to  the 
43.000  residents  of  the  area.  The 
translator  will  repeat  Lhe  programming 
of  public  radio  station  WILl^F'M, 
Champaign. 

File  No.  94123  CTN  College  of 
DuPage.  22nd  Street  and  Lambert  Road, 
Glen  Ellyn.  IL  60137.  Signed  By:  Mr. 
H.D.  McAninch.  President.  Funds 
Requested:  $1,029,615.  Total  Project 
Cost:  $2,059,231.  To  assist  the  College  of 
DuPago  in  implementing  its  distance 
learning  system,  called  502NET.  The 
proposal  would  purchase  video 
classroom  equipment,  including  codes, 
that  would  allow  the  502NET 
partic:ipants  to  interaci  fully  on  the 
network.  Initially,  the  College  will  have 
eight  partners:  six  local  area  high 
s<,hools;  the  Illinois  Math  and  Science 
Academy;  and  the  Fermi  National 
Accelerator  Laboratory.  The  502NET 
.service  area  will  be  DuPage  County  and 
portions  of  Cook.  Kane.  Will  Counties, 
all  immediately  to  the  west  of  Cliicago. 
The  network  would  allow  particJpants 
to:  receive  two-way  interactive  video 
and  computer  instruction;  receive 
coursework  for  skills  upgrading,  re- 
certifications,  and  workforce  training 
and  nr-training;  attend 
videoconferences;  and  have  access  to 
Internet  and  other  data  systems.  The 
transmission  will  be  via  telephone/fib»>r 
optics  lines. 
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File  No.  94169  CTN  Heartland 
Community  College.  1226  Towanda 
Avenue.  Bloomington.  IL  61701.  Signed 
By:  Mr  Jerry  Weber.  Vice  President/ 
Instruction.  Funds  Requested:  $655,646. 
Total  Project  Cost:  S849.175.  To 
establish  eight  additional  video 
classrooms,  with  associated  test 
equipment,  to  permit  Heartland 
Community  College  to  expand  its 
distance  learning  network  to  sites  at 
underser\  t>d  rural  area  high  schools  and 
other  post-secondary  academic 
institutions  in  eight  counties  in  Central 
Illinois.  Each  interactive  classroom  will 
offer  access  to  college  preparatory, 
college  credit,  graduate-level,  and 
vocational  courses. 

File  No.  94255  CRB  Quincy 
University  Corporation.  1800  College 
Avenue.  Quincy.  IL  62301-2699.  Signed 
By:  Fr.  James  F.  Toal.  OFM,  President. 
Funds  Requested:  $69,665.  Total  Project 
Cost:  $92,887.  To  extend  the  signal  of 
public  radio  station  WQUB.  90.3  MHz, 
Quincy,  IL.  by  increasing  its  power  to  31 
KVV  from  10  KVV.  The  extension  will 
bring  the  first  public  radio  signal  to 
about  18.000  persons.  The  project  will 
also  improve  service  to  visually 
handicapped  persons  in  the  WQUB 
listening  area  by  making  it  possible  for 
the  station  to  receive  a  radio  reading 
ser\ice  from  public  radio  station  WIUM, 
Macomb.  IL.  and  retransmit  it. 

File  No.  94283  CTN  Oakton 
Community  College.  1600  East  Golf 
Road.  Des  Plaines.  IL  60016.  Signed  By: 
Mr.  Thomas  HenHoeve.  President. 
Funds  Requested:  $90,966.  Total  Project 
Cost:  $181,932.  To  acquire  and  activate 
headend,  distribution  and  playback 
equipment  necessary  for  a  combined 
distribution  system  that  incorporates  an 
existing  ITFS  service  with  a  proposed 
cable  television  channel,  for  the 
delivery  of  distance  learning  courses 
and  continuing  education  programs 
among  educational  institutions,  the 
general  population  and  workforce,  and 
specialized  skills  locations  such  as 
acute  medical  care/nursing  facilities. 
Through  the  resources  of  the  twenty-one 
institutions  of  higher  education  in  a 
regional  consortium,  instructional 
courses  and  teleconferences  would  be 
distributed  over  this  system  for 
academic  coursework,  professional 
development  and  workforce  training/ 
retraining. 

File  No.  94307  CRB  Western  Illinois 
University,  900  West  Adams  Street, 
Macomb,  IL  61455.  Signed  By:  Mr. 
Donald  Spencer.  President.  Funds 
Requested:  $167,193.  Total  Project  Cost: 
$222,925.  To  extend  the  signal  of  public 
radio  station  WIUM.  91.3  MHz. 
Macomb,  IL,  by  activating  a  repeater 
station  in  Warsaw.  IL,  operating  at  89.5 


MHz,  to  bring  the  first  public  radio 
signal  to  approximately  44,628  persons. 
The  project  also  replaces  some  items  of 
production  equipment  and  provides  a 
package  of  test  equipment. 

IN  (Indiana) 

File  No.  94013  CTB  Fort  Wayne 
Public  Television,  3632  ButlerRoad. 
Fort  Wayne.  IN  46808.  Signed  By:  Mr. 
Roger  G.  Rhodes.  President  &  General 
Manager.  Funds  Requested:  $174,209. 
Total  Project  Cost:  $256,190.  To 
improve  the  transmission  and 
production  capabilities  of  public 
television  station  WFWA,  Ch.  39,  Fort 
Wayne,  IN,  by  replacing  its  worn-out 
and  obsolete  klystrode  tube,  video 
switcher,  still  store  system,  audio 
control  board,  and  field  production 
equipment.  WFWA  serves  a  population 
of  about  665,100. 

File  No.  94014  CRB  Ball  State 
University,  Building  AD-103,  Muncie. 
IN  47306-0550.  Signed  By:  Mr.  James  L. 
Pyle.  Exec.  Dir.  of  Academic  Resch. 
Funds  Requested:  $293,370.  Total 
Project  Cost:  $391,161.  To  extend  the 
signal  of  public  radio  station  WBST, 
92.1  MHz.  Muncie,  IN,  by  activating 
repeater  stations  in  Marion,  91.1  MHz. 
Portland,  91.7  MHz,  and  Hagerstown. 
90.5  MHz,  IN.  to  bring  the  first  public 
radio  signal  to  about  148,714  residents 
of  East  Central  Indiana. 

File  No.  94091  CTB  Tri-State  Public 
Teleplex.  Inc.,  405  Carpenter  Street. 
Evansville.  IN  47708-1027.  Signed  By: 
Mr.  David  L.  Dial.  President  and  General 
Manager.  Funds  Requested:  $70,696. 
Total  Project  Cost:  $141,392.  To 
improve  the  production  capability  of 
public  station  WNIN-TV.  Ch.  9. 
Evansville.  IN.  by  replacing  obsolete 
and  malfunctioning  items  of  equipment, 
including  video  tape  recorders,  a  field 
production  paf:kage,  and  test 
equipment.  The  station  serves  a 
population  of  about  750,000  persons. 

File  No.  94099  CTB  Indiana 
University,  Bloomington,  IN  47405- 
6901.  Signed  By:  Mr.  George  Walker, 
Vice  President  for  Research.  Funds 
Requested:  $48,680.  Total  Project  Cost: 
$97,360.  To  improve  the  operation  of 
public  television  station  WTIU,  Ch.  30, 
Bloomington,  IN,  by  replacing  video 
tape  recorders  and  associated 
equipment.  The  station  serves  485,800 
potential  viewers  in  the  Bloomington 
area. 

File  No.  94172  CRB  Metro 
Indianapolis  Pub  Bdcstg  Inc.,  1401 
North  Meridian  Street,  Indianapolis.  IN 
46202-2389.  Signed  By:  Mr.  Lloyd 
Wright.  President  and  General  Manager. 
Funds  Requested:  $36,758.  Total  Project 
Co.st:  $73,517.  To  improve  the  operation 
of  public  station  WFYI-FM.  90.1  MHz, 


Indianapolis,  IN.  by  replacing  various 
items  of  worn-out  and  obsolete 
equipment,  including  audio  tape 
recorders,  control  boards,  and 
microphones.  The  station  ser\'es  a 
population  of  about  2-million  people. 

File  No.  94196  CRB  Purdue 
University,  West  Lafayette,  IN  47907. 
Signed  By:  Mr.  Larry  E.  Pherson,  Dir. 
Ofc  of  Contracts  &  Grants.  Funds 
Requested:  $41,450.  Total  Project  Cost: 
$82,900.  To  augment  the  operational 
capabilities  of  public  radio  station 
WBAA,  920  KHz,  West  Lafayette.  IN.  by 
acquiring  an  automation  system.  The 
station  serves  2.8-million  people. 

File  No.  94253  CRB  Purdue 
University.  West  Lafayette,  IN  47907. 
Signed  By:  Mr.  Larry  E.  Pherson.  Dir. 
Ofc  of  Contracts  &  Grants.  Funds 
Requested:  $13,250.  Total  Project  Cost: 
$26,500.  To  augment  the  production 
capabilities  of  public  radio  stations 
WBAA-AM  (920  KHz)  and  WBAA-FM 
(101.3  MHz).  West  Lafayette.  IN.  by 
acquiring  an  audio  production  console. 
The  stations  sei^'e  a  population  of  2.8- 
million  people. 

KS  (Kansas) 

File  No.  94066  CRB  University  of 
Kansas,  Broadcasting  Hall,  Lawrence, 
KS  66045.  Signed  By:  Dr.  Robert  C. 
Bearse,  Associate  Vice  Chancellor. 
Funds  Requested:  $54,180.  Total  Project 
Co.st:  $108,360.  To  improve  the  facilities 
of  public  radio  station  KANU-FM.  91.5 
MHz.  in  Lawrence,  by  purchasing 
replacement  equipment  for  the  on-air 
control  and  production  room  as  well  as 
audio  test  equipment.  Much  of  the 
equipment  being  replaced  was  acquired 
in  1974.  New  equipment  includes:  two 
audio  consoles,  digital  cart  machines, 
DAT  machines  and  related  origination 
equipment.  Station  serves 
approximately  1.2  million  people. 

File  No.  94078  CRB  Wichita  Stale 
University,  1845  Fairmont,  Wichita,  KS 
67260.  Signed  By:  Mr.  Harry  E. 
Williford,  Director,  Research  Admin. 
Funds  Requested:  $21,725.  Total  Project 
Cost:  $43,450.  To  improve  the  facilities 
of  public  radio  station  KMUW-FM.  89.1 
MHz.  in  Wichita,  by  replacing  the 
transmitter  remote  control  and  telemetry 
system,  acquiring  audio  test  equipment 
and  origination  equipment  including  a 
recorder,  a  DAT  recorder  and  other 
related  production  equipment.  Much  of 
the  equipment  is  over  a  decade  old.  The 
remote  control  equipment  is  out-of-date, 
and  is  no  longer  manufactured  thus 
replacement  parts  are  unavailable. 

File  No.  94178  CTB  Kansas  Public 
Telecom.  Service,  320  West  21st  St.,  N, 
Wichita.  KS  67203.  Signed  By:  Mr.  Zoel 
Parenteau,  President/General  Manager. 
Funds  Requested:  $2,907.  Total  Project 


Federal  Register  /  Vol.  59.  Nto.  92  /  Friday.  May  13,  1994  /  Notices 


25231 


Cost:  $5,815.  To  improve  the  facilities  of 
public  television  station  KPTS-TV,  Ch. 
8,  in  Wichita,  by  adding  equipment 
which  will  permit  the  broadcast  of 
Descriptive  Video  Service  (DVS).  DVS 
enables  the  print-handicapped  to  better 
understand  the  televised  program.  The 
service  will  be  carried  on  the  Secondary 
Audio  Program  (SAP)  channel.  At  this 
time,  KPTS-TV  does  not  intend  to 
originate  any  DVS  programming  only 
p«ss  through  the  PBS-provided  service. 
J  File  No.  94215  CRB  Kansas  State 
University.  Fairchild  Hail.  Room  No.  2. 
Manhattan,  KS  66506.  Signed  By:  Dr. 
Timothy  R.  Donoghue.  Vice  Provost  for 
Research.  Funds  Requested:  $30,319. 
Total  Project  Cost:  $60,638.  To  improve 
the  facilities  of  public  radio  station 
KKSU-AM.  580  KHz.  in  Manhattan  by 
replacing  a  25  year-old  Gates 
transmitter.  Current  transmitter  requires 
frequent  and  expensive  repairs.  Station 
has  an  extremely  large  coverage  area 
over  parts  of  four  slates:  KS,  L\,  MO  and 
OK.  Approximately  5.4  million  people 
are  served  by  KKSU-AM.  Station  shares 
time  with  VVIBW-AM. 

File  No.  94239  CTB  Kansas  Public 
Telecom.  Service,  320  West  21st  Street 
N.,  Wichita.  KS  67203.  Signed  By:  Mr. 
Zoel  Parenteau,  President/General 
Manager.  Funds  Requested:  $37,087. 
Total  Projed  Cost:  $74,175.  To  improve 
the  facilities  of  public  television  station 
KPTS-TV.  Ch.  8,  in  Wichita,  by 
replacing  equipment  which  is  causing 
repetitive  repair  problems.  Service  and 
parts  are  unavailable.  New  equipment 
(jonsists  of  a  new  proc  amp,  a  sync 
generator,  color  and  black/white 
monitors  and  a  graphics  generator. 
KTPS-TV  serves  approximately  388.000 
people. 

File  No.  94271  CRB  Kanza  Society. 
Inc..  210  N.  7th  Street.  Garden  Gtv.KS 
67846.  Signed  By:  Mr.  Dale  A.  Bolton, 
Executive  Director.  Funds  Requested: 
$14,500.  Total  Project  Cost:  $29,000.  To 
expand  the  coverage  of  public  radio 
station  KANZ-FM,  91.1  MHz,  in  Garden 
Qty,  by  relocating  two  VM  translators, 
ijicreasing  their  power  and  the  height  of 
tneir  antennas.  The  two  translators 
bwng  relocated  are  in  Liberal,  96.3  MHz. 
and  Hays,  96.3  MHz.  Approximately 
600  people  will  receive  a  first  public 
radio  signal  as  a  result  of  this  change 
and  another  2.500  will  receive  an 
additional  service.  KANZ-FM  will  also 
acquire  a  spectrum  analyzer  to  assist  in 
the  diagnosis  and  repair  of  their 
broadcast  equipment 

File  No.  94297  CTB  Washburn 
University  of  Topeka,  301  N. 
Wanamaker  Road.  Topeka.  KS  66606- 
9601.  Signed  By:  Mr.  Hugh  L 
Thompson,  President.  Funds  Requested: 
S261.872.  Total  Project  Cost:  $523,745. 


To  improve  the  facilities  of  public 
television  station  KTWU-TV,  Ch.  11,  in 
Topeka  by  replacing  out-of-date 
production  equipment.  KTWU-TV  is 
continuing  the  transition  to  the  Beta 
format  by  purchasing  four  record/ 
playback  Beta  video  tape  recorders  and 
related  items  as  well  as  acquiring  three 
camera  systems.  Station  currently  is 
using  old  or  inappropriate  cameras  not 
suitable  for  studio  productions. 

File  No.  94319  CRB  Hutchinson 
Community  College,  815  N.  Walnut, 
Suite  300.  Hutchinson,  KS  67501. 
Signed  By:  Dr.  Edward  E.  Berger, 
President.  Funds  Requested:  $43,955. 
Total  Project  Cost:  $87,910.  To  improve 
the  facilities  of  public  radio  station 
KHCC-FM.  90.1  MHz,  in  Hutchinson, 
by  replacing  the  station's  1978 
transmitter,  stereo  generator  and  related 
dissemination  equipment.  Transmitter 
is  becoming  more  expensive  and 
difficult  to  repair  and  the  design 
degrades  the  stereo  and  SCA  subcarrier 
signals.  Station  serves  approximately 
500,000  people. 

KY  (Kentucky) 

File  No.  94085  CRB  Appalshop,  Inc., 
306  Madison  Street,  Whitesburg.  KY 
41858.  Signed  By:  Mr.  R.  Raymond 
Moore,  Administrative  Director.  Funds 
Requested:  $53,660.  Total  Projet.1  Cost: 
$71,660.  To  improve  and  expand  the 
signal  of  public  radio  station  WMMT, 
88.7  Mhz,  Whitesburg,  KY,  by  replacing 
its  transmitter  and  antenna  and 
increasing  its  power.  The  increase  will 
add  nearly  51,000  persons  to  the 
population  of  about  147.406  persons 
now  served  by  the  station. 

File  No.  94219  CTB  Kentucky 
Educational  Television.  600  Cooper 
Drive,  Lexington,  KY  40502.  Signed  By: 
Ms.  Virginia  G.  Fox,  Executive  EMrector. 
Funds  Requested:  $822,368.  Total 
Projeci  Cost:  $1,370,614.  To  improve  the 
transmission  capabilities  of  KentutJcy 
Educational  Television.  Lexington,  KY, 
by  replacing  worn-out  elements  of 
various  transmitters  in  its  statewide 
sy.stem;  and  to  augment  KET  by 
upgrading  an  analog  satellite  uplink  to 
provide  two  channels  of  digital 
compression,  by  upgrading  250  current 
downlink  sites  to  receive  compressed 
digital  signals,  by  adding  a  digital 
telephone  bridge,  and  by  adding  an 
interactive  video  classroom  system  at 
Kentucky  State  University.  KET 
operates  a  statewide  network  of  15 
transmitters  and  6  translators. 

LA  (Louisiana) 

File  No.  94076  CRB  Friends  of 
WWOZ,  Inc.  1201  St.  Phillip  Street, 
New  Orleans,  LA  70116.  Signed  By:  Mr. 
David  Freedman,  General  Manager. 


Funds  Requested:  $35,318.  Total  Proje<:t 
Cost:  $47,091.  To  provide  a  satellite 
downlink  and  digital  audio  recorders  at 
WWOZ-FM.  90.7  MHz  in  New  Orleans 
to  permit  across  to  national  distributed 
programming  from  the  Public  Radio 
Satellite  System.  WWOZ  provides  a  jazz 
format  public  radio  service  to  1.000.000 
people  in  tlie  greater  New  Orleans  area. 

File  No.  94079  CTN  Educational 
Broadcstng  Found.  Inc.,  2929  So. 
Carrollton  Ave.,  New  Orleans,  LA 
70118.  Signed  By:  Mr.  John  Pela.  Station 
Manager.  Funds  Requested:  $1,133,040. 
Total  Project  Cost:  $1,510,721.  To 
implement  the  New  Orleans 
Educational  Telecommunications 
Project  (NOETP).  which  will  use  a  two- 
channel  ITFS  system  to  serve 
approximately  250,000  students  in  419 
public,  parochial,  and  private  schools  in 
the  seven  parishes  that  comprise  greater 
New  Orleans:  Orleans.  Jefferson, 
Plaquemines.  St.  Bernard.  St.  Charles, 
St.  John  the  Bapti.st,  and  St.  Tammany. 
The  project  would  construct  a 
production  studio  at  public  television 
station  WLAE-TV,  an  origination  video 
classroom  at  each  of  seven  "hub" 
schools  (one  in  each  parish),  a  total  of 
nine  two-channel  studio-to-transmitter 
microwave  links  to  interconnect  the 
"hub"  schools  and  station  WLAE-TV  to 
a  common  transmission  point,  and 
microwave  rec:eption  equipment  to 
interconnect  to  the  NOETP  as  many  of 
the  419  schools  as  is  technically 
feasible. 

File  No.  94116  CTB  Greater  New 
Orleans  ETV  Found.  916  Navarre 
Avenue.  New  Orleans,  LA  70124. 
Signed  By:  Mr.  Randall  Feldman. 
President  and  General  Manager.  Funds 
Requested:  $140,417.  Total  Project  Cost: 
$280,835.  To  improve  public  television 
station  WYES-TV,  Ch  12  in  New 
Orleans,  LA,  by  replacing  the 
production,  master  control,  and  router 
switchers,  2  monitors,  distribution 
amplifiers,  and  cable  and  connectors,  so 
the  station  may  continue  to  provide 
quality  service  to  the  800,600  residents 
in  greater  New  Orleans. 

File  No.  94137  CRB  University  of  New 
Orleans.  2000  Lakeshore  Drive.  New 
Orleans,  LA  70148.  Signed  By:  Ms. 
Shirley  Laska,  Vice  Chancellor  for 
Research.  Funds  Requested:  $31,837. 
Total  Project  Cost:  $42,450.  To  extend 
the  signal  public  radio  station  WWNQ- 
FM,  89.9  MHz,  in  New  Orleans,  LA  by 
con.structing  a  200  watt  translator 
system  that  will  bring  first  signal  to  the 
cities  of  Houma  and  Thibodaux  and 
surrounding  communities  in  Lafoun.he 
and  Terrebonne  Parish,  which, 
combined,  total  59,103  unserved 
residents. 
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File  No.  94157  CTB  Louisiana  ETV 
Authority,  7860  Anselmo  Lane,  Baton 
Rouge.  LA  70810.  Signed  By:  Ms.  Beth 
Courtney,  Executive  Director.  Funds 
Requested:  $305,250.  Total  Project  Cost: 
$610,500.  To  improve  public  television 
station  WLPB-TV,  Ch  27,  the 
originating  station  in  the  Louisiana 
Public  Broadcasting  TV'  Network,  in 
Baton  Rouge.  LA,  by  replacing  three 
studio  cameras  and  purchasing  four,  so 
the  station  may  continue  to  serve  the 
network  which  covers,  3.314,792 
residents. 

File  No.  94207  CTN  Louisiana  State 
University.  347  Pleasant  Hall,  Baton 
Rouge.  L\  70803.  Signed  By:  Mr.  Allen 
Copping.  President.  Funds  Requested: 
5370,856.  Total  Projetl  Cost:  $494,475. 
To  initiate  a  two-way  interactive 
compressed  video  system  that  would 
connect  the  five  campuses  of  Louisiana 
State  University  using  a  digital  data 
network  that  operates  over  terrestrial 
T-1  circuits.  The  network  would  serve 
as  the  major  carrier  of  videoconferences 
and  computing  data  for  the  university's 
delivery  of  distance  learning  programs 
intended  to  equitably  meet  the  state's 
targeted  educational  needs,  with  the 
possibility  of  future  development  and 
expansion  of  the  network  to  other 
colleges/universities  and  research 
centers  statewide. 

NL\  (Massachusetts) 

File  No.  94025  CTN  Mass.  Corp.  for 
Educational  T/C,  38  Sidney  Street,  Suite 
300.  Cambridge.  MA  02139-4135. 
Signed  By:  Ms.  Linda  DiRocco,  Acting 
Executive  Director.  Funds  Requested: 
$161,615.  Total  Pioject  Cost:  $323,230. 
To  purchase  videobridge,  personal  work 
stations,  and  associated  equipment  to 
allow  for  the  establishment  of  a  desktop 
videoconferencing  system  with  learners 
in  15  secondary  schools  in 
Massachusetts.  The  system  will  utilize 
ISDN  interconnection  technology.  It  will 
enable  students  ana  teachers  to  interact 
from  multiple  locat.ons  using  video, 
data  exciiange,  and  shared  whiteboard 
capabilities.  The  praposal,  which  is  a 
coordinated  effort  with  the 
Massachusetts  Executive  Office  of 
Education,  is  designed  to  be  an  element 
of  the  Mass  Ed  Online  project,  w  hich  is 
the  state  educational  technology  plan 
mandated  by  the  State  Legislature's 
Education  Reform  Act  of  1993. 

File  No.  94026  CRB  University  of 
Massachusetts.  Box  33630,  Amherst. 
M.\  01003-3630.  Signed  By:  Ms. 
Dorothy  Baronas.  Dir.,  Grant  &  Contract 
Admin.  Funds  Requested:  $96,097. 
Total  Project  Cost:  $192,197.  To  replace 
on  obsolete  and  worn-out  transmitter  at 
public  radio  station  WFCR-FM,  88.5 
MHz,  Amherst,  MA.  The  replacement 


will  accompany  a  relocation  of  the 
transmitter.  The  project  would  also 
replace  WFCR-FM's  antenna  and  erect 
a  new  tower  that  would  allow  the 
station  to  increase  its  antenna  tower 
height.  An  important  project  objective  is 
to  overcome  multipath  and  radiation 
problems. 

File  No,  94146  PTN  Tufts  University. 
160  Packard  Avenue.  Medford,  MA 
02155.  Signed  By:  Mr.  William 
Edington,  Asso<;iafe  Director,  Grants. 
Funds  Requested:  $73,791.  Total  Projtnit 
Cost:  SI  17.592.  To  plan  for  an 
educational  and  instructional  video 
facility  and  po.ssible  methods  of 
providing  a  telecommunications 
interconnection  system,  originating 
from  the  Edward  R.  Murrow  Center  at 
Tufts  L  niversity.  The  proposed  video 
facility  and  two-way  interactive  network 
would  be  used  for  distance  learning 
instruction  in  joint  degree  programs 
with  Northwestern  University  and 
Dartmouth  College,  and  would 
incorporate  TECnet's  (Technologies  for 
EfftK;tive  Cooperation  Network) 
computer  interactive  services  to 
manufacturing  technology  centers. 

MD  (Mainland) 

File  No.  94108  CTB  MarylaiyJ  Public 
Brdcstg.  Comm.,  11767  Owings  Mills 
Boulevard.  Owings  Mills.  MD  21117. 
Signed  By:  Mr.  Raymond  K.  Ho. 
President  &  CEO.  Funds  Requested: 
$593,050.  Total  Project  Cost:  $1,186,100. 
To  improve  and  extend  public 
television  station  WWPB-TV,  Ch  31,  in 
Hagerstown,  MD  by  replacing  the 
transmitter  and  antenna,  and,  at  the 
same  time,  extending  the  coverage  to 
809,078  residents  who  are  unserved  by 
any  other  TV  station.  This  project  will 
allow  the  Maryland  TV  Network  to 
continue  and  expand  its  statewide 
service. 

File  No.  94112  CRB  University  of 
Marj'land,  E  Shore,  Backbone  Road,  JT 
Williams  Admin,  Princess  Anne,  MD 
21853.  Signed  By:  Dr.  William  P. 
H\1che.  President.  Funds  Requested: 
$78,771.  Total  Project  Cost:  $105,028. 
To  activate  a  repeater  noncommercial 
Radio  station,  call  letters  to  be  assigned, 
operating  on  88.7MHz  with  an  ERP  of 
10  kw  located  at  Massey,  MD.  This 
e.xtension  project  will  bring  first  signal 
to  approximately  70,000  residents 
located  in  the  southern  tip  of  the 
western  shore  of  Maryland. 

File  No.  94118  PRTBN  Triangle  for 
the  Arts,  Inc.,  9410  Merust  Lane, 
Gaithersburg,  MD  20879.  Signed  By:  Mr. 
Mark  D.  Pickett.  Project  Manager.  Funds 
Requested:  $41,825.  Total  Project  Cost: 
$41,825.  A  proposal  that  intends  to 
consider  the  possibility  of  planning  for 
a  facility  that  could  potentially  produce 


and  distribute  audio  and  video 
educational  programs,  perhaps  through 
an  educational  radio  station,  or  by 
satellite,  or  a  computer  interactive 
network.  One  element  of  the  proposal 
plan  would  be  to  design  and  arrange 
floor  space  configurations  for  the 
administrative,  operational,  engineering 
and  programming  areas  of  this  facilitv. 
File  No.  94202  CRB  Supporters  of ' 
Public  Brdcstg,  Inc..  1130  East 
Coldspring  Lane.  Baltimore.  MD  21239. 
Signed  By:  Mr.  Lee  E.  Crah.im, 
President.  Funds  Requested:  $317,686. 
Total  Project  Cost:  $495,581.  To 
construct  a  radio  production  facility 
with  3  on-air  control  rooms,  3 
production  .studios  and  two  news 
production  facilities  for  a  proposed 
three  channel  public  radio  network  to 
serve  1,000  public  radio  stations  that  are 
not  a  part  of  the  NPR  Satellite 
Interconnection  system  as  well  as  the 
450  stations  that  are  part  of  the  system. 

ME  (Maine) 

File  No.  94080  CTN  University  of 
Maine  System,  107  Maine  Avenue, 
Bangor.  ME  04401.  Signed  By:  Mr. 
WiUiam  J.  Sullivan,  Treasurer,  Univ  of 
Maine  Sys.  Funds  Requested:  $782,231. 
Total  Project  Cost:  $1,042,975.  To 
construct  a  statewide  distance  learning 
channel  composed  of  ITFS  and  I>-3 
fiber  optic  interconnection.  The  channel 
would  be  an  addition  to  the  University 
of  Maine  System's  already-operating 
network.  The  new  channel  would  offer 
baccalaureate  degrees  in  liberal  arts  and 
business,  as  well  as  masters  degrees  in 
library  science,  industrial  technology, 
educational  administration  and  business 
administration. 

MI  (Michigan) 

File  No.  94053  CTB  Northern 
Michigan  University,  Elizabeth  Harden 
Drive,  Marquette,  MI  49855.  Signed  By: 
Mr.  Michael ).  Roy,  V.P.  for  Finance  & 
Admin.  Funds  Requested:  $102,550. 
Total  Project  Cost:  $205,100.  To 
improve  the  production  and  operational 
capabilities  of  public  station  \VNMU- 
TV,  Ch.  13,  Marquette,  MI,  by  replacing 
its  worn-out  and  obsolete  switcher  and 
TV  and  waveform  monitors.  The  station 
serves  about  275,000  residents  of 
Michigan's  Upper  Peninsula. 

File  No.  94096  CTB  Detroit 
Educational  TV  Foundation,  7441 
Second  Boulevard,  Detroit,  MI  48202- 
2796.  Signed  By:  Dr.  Robert  F.  Larson. 
President  &  General  Manager.  Funds 
Requested:  $572,948.  Total  Project  Cost: 
$763,931.  To  improve  the  production 
facilities  of  public  television  station 
WTVS,  Ch.  56,  Detroit,  MI,  by  replacing 
worn-out  ENG  packages  and  Betacam 
player/recorders,  and  to  upgrade  the 
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itation's  satellite  system  to  transmit  ns 
1 » ell  as  receive.  VVTVS  senes 
approximately  4.5-million  people. 
;   File  No.  94109  CTN  PACE 
Telecommunications  Consort.  6065 
Learning  Lane,  Indian  River.  MI  49749. 
Signed  By:  Mr.  Jack  A.  Keck.  Director. 
Funds  Requested;  $362,800.  Total 
Project  Cost:  $477,800.  To  expand  the 
Pace  Telecommunications  Consortium 
Ibur-channel  ITFS  network  to  the  K-12 
schools  in  seven  additional 
communities.  The  Consortium's  ITFS 
network  already  reaches  a  number  of 
.school  districts  in  its  service  area,  using, 
beside  the  ITFS  interconnection,  cable 
tielovi.sion  and  CARS  microwave.  The 
IJ'ACE  Telecommunications  Consortium 
i|s  located  in  a  rural  six-county  area 
covering  3.302  sq.  miles  in  the  northern 
tiip  of  Michigan's  lower  peninsula. 
!  File  No.  94162  CRB  Central  Michigan 
|Iniversity.  396.5  Ea.st  Broomfield  Road, 
t.  Pleasant.  MI  48858.  Signed  By:  Mr. 
(onard  E.  Plachta,  President.  Funds 
jquested:  $46,000.  Total  Project  Cost: 
12.000.  To  improve  the  production 
i.ipabiiity  of  public  station  U'CMU-FM. 
89.5  Mhz.  Mt.  Pleasant.  MI.  by  replacing 
Aforn-out  and  obsolete  program 
origination  equipment,  including  audio 
dpnsoles  and  recorders,  cartridge 
ijwchines.  and  CD  plavers. 

File  No.  94163  CTN' Tu.scola 
Intermediate  School  Di.st,  4415  S.  Soeger 
Street,  Cass  City,  MI  48726.  Signed  By: 
Mr.  Robert  E.  Town.send.  R.E.M.C.  #10 
pirector.  Funds  Requested:  $97,394. 
Otal  Project  Cost:  $196,894.  By 
[constructing  a  two-channol  ITFS 
stem,  to  establish  a  distance  learning 
((twork  that  would  interconnect  24 
ble  headends  in  the  Thumb  Area  of 
stern  Michigan.  Via  dedicated 
(ihannels,  the  cable  systems  would 
rptransmit  the  educaiional  programming 
tp  K-12  schools  in  33  communities.  The 
^als  would  be  to  make  available  low- 
ihcidence  middle  and  high  .school 
cjlns.ses — such  as  advanced  mathematics, 
st^ience,  and  foreign  languages — where 
they  are  not  presently  offered,  to 
provide  professional  development 
activities  and  graduate  level  classes  for 
teachers  and  administrators,  to  offer 
training  opportunities  to  local  business 
and  industry,  and  to  put  into  place  a 
comprehensive  community  education 
program. 

File  No.  94259  CRB  Northern 
Michigan  University.  Elizabeth  Harden 
Drive.  Marquette.  MI  49855.  Signed  By: 
Mr.  Michael  J.  Roy,  VP.  Finance  & 
Administration.  Funds  Requested: 
$22,755.  Total  Project  Cost:  $45,510.  To 
improve  the  operational  capability  of 
public  station  WNMU-FM.  90.1  MHz. 
Marquette.  MI.  by  replacing  worn-out 
and  obsolete  monitoring  equipment  and 


substituting  a  hard-disc  digital  audio 
system  for  its  existing  reelfo-reel  and 
cartridge  audio  recorder/playback 
machines.  The  station  serves  250,000 
residents  of  Michigan's  Upper 
Peninsula. 

File  No.  94317  CTN  Northwestern 
Michigan  College.  1701  East  Front 
Street.  Traverse  City,  MI  49684,  Signed 
By:  Mr.  Timothy  G.  Quinn,  President. 
Funds  Requested:  $1,000,000.  Total 
Project  Cost:  $3,903,854.  To  acquire  the 
equipment  for.  construct  and  e.xtend  a 
two-way  interactive  interconnection 
system  designated  as  Project 
Interconnect,  that  would  provide  video, 
voice  and  data  services  for  distance 
learning  and  training  to  students, 
educators  and  the  workforce  in 
Northwestern  Michigan.  The  proposed 
fiber  optic  network  would  connect 
colleges,  universities,  fifteen  school 
districts,  libraries,  hospitals,  and 
government  offices  to  the  present  digital 
compres.sed  video  connection  from 
Northwestern  Michigan  College's  main 
campus  in  Traverse  City  to  its  satellite 
campus  in  Cadillac. 

MN  (Minnesota) 

File  No.  94046  CRB  Minneapolis 
Public  Schools,  807  NE  Broadway, 
Minneapolis,  MN  55413.  Signed  By:  Mr. 
Robert  E.  Montesano,  Station  Manager. 
Funds  Requested:  $64,114.  Total  Project 
Cost:  $85,484.  To  improve  the 
production  capability  of  public  radio 
station  KBEM.  88.5  MHz.  Minneapolis, 
MN,  by  replacing  an  audio  console, 
audio  tape  recorders,  ca.ssette  machines, 
cart  machines,  and  CD  players.  The 
station  serves  2,250,000  residents  of  the 
Twin  Cities  area. 

File  No.  94098  PTBN  Asian  Media 
Access.  Inc..  3028  Oregon  Avenue 
South.  Minneapolis.  MN  55426.  Signed 
By:  Mr.  Stephen  J.  Lu,  President.  Funds 
Requested:  $58,000.  Total  Project  Cost: 
$117,271.  To  plan  for  a  television 
production  studio  in  St.  Paul, 
Minnesota  that  would  be  managed, 
operated  and  have  Board  control  bv 
Asian-Americans,  for  the  purpose  of 
producing  and  distributing  distance 
learning  cour.ses  and  educational 
television  programs  specifically  directed 
to  the  needs  of  Asian-Americans  in 
Minnesota,  and  potentially  nationally. 

File  No.  94100  CTB  Native  American 
Television.  Inc..  P.O.  Box  455.  St.  Paul. 
MN  56302.  Signed  By:  Ms.  Martha 
Crow.  President.  Funds  Requested: 
$96,000.  Total  Project  Cost:  $128,000. 
To  activate  a  facility  in  St.  Cloud.  MN. 
for  the  production  of  programs  by  and 
for  Native  Americans. 

File  No.  94104  CRB  Fresh  Air.  Inc.. 
1808  Riverside  Avenue.  Minneapolis, 
MN  55454.  Signed  By:  Ms.  Augustine 


Dominguez,  Board  President.  Funds 
Requested:  $10,000.  Total  Project  Cost: 
$20,000.  To  extend  the  signal  of  public 
radio  station  KFAI.  90.3  MHz. 
Minneapolis.  MN,  to  the  eastern  half  of 
the  Minneapolis  metro  area,  which  is 
presently  blocked  by  tall  buildings  from 
receiving  the  station's  transmission.  The 
project  will  construct  a  translator  to 
operate  at  106.7  MHz  and  bring  KFAI's 
signal  to  approximately  400.000  persons 
now  unable  to  receive  it.  The  station 
presently  serves  approximately  1.2- 
million  persons  in  the  Minneapolis 
metro  area. 

File  No.  94132  CTN  Independent 
School  District  #492,202  Fourth  Avenue 
N.E..  Austin,  MN  55912.  Signed  By:  Dr. 
J.  Douglas  Myers,  Superintendent  of 
Schools.  Funds  Requested:  $527,301. 
Total  Project  Cost:  $878,835.  To  activate 
a  distance  learning  system  using  ITFS. 
microwave,  and  fiber  optics 
technologies.  The  system  will 
interconnect  the  K-12  school  distrii  ts. 
cable  television  systems,  and  post- 
secondary  educational  institutions  in 
six  rural  communities  in  southern 
Minnesota:  Austin.  Adams.  Lyle,  Leroy, 
Grand  Meadow,  and  Glenville.  With  the 
cable  television  connection,  the 
in.structional  programming  provided 
over  the  system  will  be  made  available 
to  niral  homes  and  libraries. 

File  No.  94147  CTN  Minneapolis 
Telecommun.  Network.  125  SE  Main 
Street.  Minneapolis  MN  5.5414.  Signed 
By:  Mr  Anthony  Riddle.  Executive 
Director.  Funds  Requested:  $884,766. 
Total  Proj.H.t  Cost:  $1,769,532.  To 
construct  a  playback  facility  for  the 
applicant's  18  channels  of  public, 
government,  and  educational 
programming  distributed  by  the  local 
cable  television  system,  and  to  purchase 
studio  production,  editing,  and  remote 
production  equipment. 

File  No.  94250  CTB  Northern 
Minnesota  Public  TV,  Inc.  1400 
Birc;hmont  Drive,  Bemidji.  MN  56601. 
Signed  By:  Ms.  Emily  K.  Lahti,  General 
Manager.  Funds  Reque.sted:  $115,885. 
Total  Project  Cost:  $154,513.  To 
improve  the  production  capability  of 
public  television  station  KAWE,  Ch  9. 
Bemidji.  MN,  by  replacing  worn-out  and 
obsolete  items  of  equipment,  including 
a  switcher,  field  cameras,  and  video 
tape  recorders.  The  station  serves 
population  of  300.000. 

File  No.  94279  CTB  West  Central 
Minnesota  ETV  Co.  120  West 
Schlieman,  Appleton,  MN  56208. 
Signed  By:  Mr.  Ansel  W.  Doll.  General 
Manager.  Funds  Requested:  $1,245,497. 
Total  Project  Cost:  $2,490,995.  To 
provide  the  first  Minnesota-originated 
public  television  signal  to  84,284 
residents  of  the  Worthington,  MN,  area 
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by  activating  a  station  on  Channel  20  to 
repeat  the  signal  of  public  station 
KWCM,  Ch.  10.  Appleton.  MN.  which 
ser\es  a  population  of  approximately 
500,000. 

File  No.  94293  CRB  Minnesota  Public 
Radio,  Inc..  45  East  7th  Street.  St.  Paul, 
MN  55101.  Signed  By:  Mr.  Dennis 
Hamilton,  Vice  President.  Funds 
Requested:  $272,851.  Total  Project  Cost: 
5545,702.  To  improve  the  production 
capability  of  Minnesota  Public  Radio  by 
replacing  worn-out  and  obsolete  studio 
equipment,  including  audio  tape 
recorders.  CD  players,  audio  consoles. 
microphones,  and  a  telephone  interface. 
MPR  operates  twenty  public  radio 
stations  across  Minnesota,  two  in 
Moorehead.  NT),  one  in  Decorah.  lA,  one 
in  Sioux  Falls.  SD.  and  one  in  Sun 
Valley.  ID.  In  addition,  it  operates  ten 
translators  in  Minnesota,  and  one  each 
in  Michigan  and  Wisconsin.  Altogether 
it  serves  a  population  of  about  4.9- 
million  persons  through  parallel 
networks  of  classical  music  and  news 
stations  that  operate  24  hours  a  day. 

MO  (.Missouri) 

File  No.  94061  CRB  Southwest 
Missouri  State  Univ..  901  South 
National.  Springfield.  MO  65804-0089. 
Sig.^ted  By:  Mr.  Frank  A.  Einhellig. 
Associate  Vice  President.  Funds 
Requested:  $126,750.  Total  Project  Cost: 
$169,000.  To  replace  the  broadcast 
lower  of  public  radio  station  KCOZ.  90.5 
MHz,  Point  Lookout.  h\0.  which  serves 
71.470  residents  of  southwest  Missouri 
and  northwest  Arkansas.  The  tower  has 
a  structural  failure  that  cannot  be 
repaired.  KCOZ  repeats  the 
programming  of  public  radio  station 
KSMU.  91.1  MHz.  Springfield.  MO. 

File  No.  94063  CITJ  Central  Missouri 
Stale  University,  Humphreys  410, 
IVarrensburg,  MO  64093.  Signed  By:  Ms. 
Kathleen  D.  Easter.  Dean,  Graduate 
Studies  &  Res.,  Funds  Requested: 
S2C6.521.  Total  Project  Cost:  $348,155. 
To  purchase  video  classroom  and  codec 
equipment  to  extend  the  applicant's 
distance  learning  system  to  the  Clinton, 
MO.  public  school  system.  The  project 
will  also  position  Central  Missouri  State 
University  and  the  Western  Missouri 
Educational  Technology  Consortium 
(WeMET),  of  which  the  applicant  is  a 
part,  to  interconnect  to  the  University  of 
Missouri/Kansas  City  and  to  the  Kansas 
City,  MO,  Public  Schools. 

File  No.  94213  PTN  St.  Louis 
Community  College,  300  South 
Broadway ,'St.  Louis.  MO  63102-2820. 
Signed  By:  Ms.  Gwendolyn  W. 
Stephenson.  Chancellor.  Funds 
Requested:  $24,845.  Total  Project  Cost: 
533,184.  To  develop  a  unified 
educational  technology  plan  that  will 


assist  in  a  comprehensive  study  of  the 
most  effective  use  of 
telecommunications  technology  to 
facilitate  the  delivery  of  distance 
learning  and  training  throughout  the 
community.  This  project,  when 
completed,  would  provide  the  necessary 
information  to  budget  and  acquire  the 
technology  considered  consistent  with 
institutional  goals  toward  th« 
integration  of  telecommunications  in 
distance  learning  throughout  the 
college's  service  area. 

File  No.  94233  Public  Television  19. 
Inc..  125  E.  31st  Street,  Kansas  City.  MO 
64103.  Signed  By:  Mr.  William  T.  Reed, 
President.  Funds  Requested:  $271,153. 
Total  Project  Cost:  $361,537.  To 
construct  and  activate  a  new 
educational  service  by  implementing  an 
interactive  compressed  video  classroom 
project  and  interconnection  system,  to 
be  integrated  into  a  network  for  student 
coursework  and  teacher  training  and 
development.  The  classroom  origination 
facility,  the  compressed  video  CODEC, 
and  the  interconnecting  fiber  optic 
transceivers  would  comprise  a  Kan.sas 
City  compressed  video  network  hub 
delivering  live  interactive  instruction  to 
schools  and  educational  centers  across 
Kansas  and  Missouri. 

File  No.  94256  CTN  Missouri  School 
Boards  Assoc..  2100  1-70  Dr.  S.W.. 
Columbia.  MO  65203-0099.  Signed  By: 
Mr.  Carter  Ward.  Executive  Director. 
Funds  Requested:  $905,750.  Total 
Project  Cost:  $1,207,667.  To  extend  the 
satellite  delivered  educational  services 
offered  by  the  Missouri  School  Board  by 
constructing  a  C-bank  uplink  with 
compressed  digital  video  capability.  The 
uplink  will  permit  the  extension  of  the 
applicant's  service  nationwide  through 
participation  in  the  IDEANET  project 
(Interactive  Distance  Education 
Alliance)  with  three  other  satellite 
providers,  Oklahoma  State  University. 
Northern  Arizona  University,  and 
Educational  Service  District  101.  The 
project  will  also  fund  a  production 
studio  so  the  applicant  can  increase  its 
educational  programming  for 
nationwide  distribution. 

MP  (Marianas  Protectorate) 

File  No.  94323  CRB  Northern 
Marianas  College.  P.O.  Box  1250. 
Saipan.  MP  96950.  Signed  By:  Ms. 
Agnes  McPhetres.  President.  Funds 
Requested:  $432,415.  Total  Project  Cost: 
$432,415.  To  provide  the  first 
noncommercial  public  radio  station  to 
the  Northern  Marianas  by  establishing  a 
new  station  operating  on  88.1  MHz.  in 
Saipan.  A  translator  will  also  be 
constructed  operating  on  88.9  MHz  to 
serve  Chalan  Konoa  and  northern 
Saipan  island.  The  facilities  will  serve 


43.000  residents  of  the  Northern 
Marianas  Islands. 

MS  (Mississippi) 

File  No.  94156  CTN  Mississippi 
Authority  for  ETV.  3825  Ridgewood 
Road.  Jackson.  MS  39211.  Signed  By- 
Mr.  Larry  D.  Miller.  Executive  Dij-ector. 
Funds  Requested:  $980,548.  Total 
Project  Cost:  $1,961,096.  To  purchase 
audio  and  video  equipment  to  establish 
18  multi-media  Interactive  Technology 
Centers  across  the  State  of  Mississippi. 
Also  purchased  will  be  codec  terminal 
equipment,  a  32-port  switcher,  and 
related  hardware  and  software  to  allow 
the  Centers  to  be  connected  via  Tl  lines. 
Seventeen  of  the  Centers  will  be  housed 
at  public  high  schools  and  one  will  be 
located  in  the  Jackson  headquarters  of 
the  Mississippi  Authority  for 
Educational  "Television.  Each  Center's 
primary  objective  will  be  to  allow 
secondary  students  in  poor,  rural 
schools  to  have  access  to  othenvise- 
unavailable  instructional  materials.  The 
Centers,  however,  will  also  be  used  to 
provide  professional  support  to  teachers 
and  administrators  and  to  offer  such 
functions  as  adult  literacy  courses  and 
industrial  training. 

File  No.  94167  CTB  Jackson  St. 
University.  1375  Lynch  Street.  Box 
18590.  Jackson.  MS  39217-0990.  Signed 
By:  Mr.  James  Lyons,  Sr..  President. 
Funds  Requested:  $885,668.  Total 
Project  Cost:  $1,415,749,  To  activate  a 
low  power  public  TV  station.  VV23BC. 
with  a  power  of  100  watts  in  Jackson. 
MS  to  provide  a  complete  broadcast 
facility  for  the  training  of  students  and 
to  provide  programs  for  the  27.523 
people  who  live  in  the  10  mile  radius 
of  the  station.  This  proposed  station 
received  its  FCC  license  in  1992.  and 
has  ordered,  prior  to  the  deadline,  the 
antenna  and  transmitter.  The  $1.4 
million  TPC  is  almost  all  for  origination 
equipment,  the  transmitter  and  antenna 
are  in  the  Pre-operational  Expenses. 

MT  (Montana) 

File  No.  94095  CTBN  SE  Montana 
Telfccomm.  Educ.  Coop.,  500  No. 
Trautman.  Broadus,  Mr  59317.  Signed 
By:  Mr.  Brian  Patrick,  Chairman.  Funds 
Requested:  $1,270,006.  Total  Project 
Cost:  $1,693,341.  This  project  would 
accomplish  two  major  objectives.  First, 
it  would  establish  low-power  television 
stations,  with  local  origination 
capability,  that  would  bring  the  first 
public  television  signal  to 
approximately  17.000  residents  of  a 
five-county  area  of  southeast  Montana. 
The  station  transmitters  would  be 
placed  in  the  communities  of  Ashland. 
Broadus.  Forsjlh.  Hysham.  and  Miles 
City.  The  stations  would  be  associated 
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with  the  Rural  Television  System,  Inc., 
which  has  its  headquarters  in  Carson 
City,  Nevada.  Second,  it  w^ould 
purchase  video  classroom  and 
interconnection  equipment  to  allow  11 
K— 12  schools  to  activate  a  two-way 
interactive  distance  learning  system 
using  fiber  optics. 

File  No.  94193  CTB  Plains— Paradise 
TV  District.  Box  215,  417  Ritlenour 
Street,  Plains,  MT  59859.  Signed  By:  Mr. 
Leo  S.  Rambur,  Chairman.  Funds 
Requested:  $47,194.  Total  Project  Cost: 
$62,925.  To  improve  public  low  power 
television  station  K21CA  in  Plains,  MT 
by  improving  the  local  production 
capability  to  serve  this  very  rural  area 
with  the  acquisition  of  two  portable 
color  cameras  and  associated  items, 
portable  light  kits,  microphones.  W 
edlliing  system,  monitors,  spei;ial  effects 
unn,  audio  cassette,  time  base  corrector, 
character  generator,  and  head  phones. 
This  project  will  increase  community 
accfss  to  the  station's  facilities  and 
increase  the  quality  of  local 
programming. 

File  No.  94230  CTB  National  Indian 
Media  Foundation.  631  .North  Center, 
Hardin,  MT  50034.  Signed  By:  Mr. 
Ronald  Hoh.  Manager.  Funds 
Requested:  $436,475.  Total  Project  Cost: 
$671,500.  To  activate  a  non-commercial 
television  station.  KOUS-TV,  Ch  4,  in 
Hardin.  MT.  providing  first  signal  to 
15,000  to  members  of  the  Crow  and 
NcMlhern  Cheyenne  Indian  Tribes  in 
Montana.  Applicant  recently  purchased 
the  existing  Channel  4  station  in  Hardin 
which  went  off  the  air  in  January  1993, 
but  even  though  the  former  owner  is 
including  all  the  TV  equipment  in  the 
saiBi  much  of  it  is  not  usable  especially 
the  dissemination  equipment.  So,  The 
National  Indian  Media  Foundation  is 
requesting  only  dissemination  items 
and,  to  start  with,  will  not  have  local 
origination  capability. 

NC  (North  Carolina) 

File  No.  94023  CRB  Wake  Forest 
University,  P.O.  Box  7405,  Winston- 
Salem,  NC  27109.  Signed  By:  Ms.  Julie 
B.  Cole,  Dir.  Office  of  Res.  &  Spon. 
Funds  Requested:  $185,145.  Total 
Project  Cost:  $246,860.  To  improve 
public  radio  station  WFDD-FM.  88.5 
MHz  Winston-Salem,  NC,  by  replacing 
its  transmitter,  antenna  and  original 
tower,  destroyed  by  a  tornado,  which  is 
to  be  installed  at  a  new  site,  allowing 
the  station  to  return  to  its  original  100 
kw  signal  from  its  current  Special 
Temporary  Authority  of  22  kw,  and 
restore  the  original  coverage  of 
1,275.175  residents  from  the  current 
746,689.  WFDD-FM  has  been  on 
temporary  site  which  has  required 
reauthorization  every  six  months. 


File  No.  94048  CRB  Isothermal 
Community  College.  U.S.  Highway  74 
Bypass,  Spindale,  NC  28160.  Signed  By: 
Dr.  Willard  L.  Lewis,  President.  Funds 
Requested:  $12,261.  Total  Project  Cost: 
$24,522.  To  extend  the  public  radio 
service  provided  by  WNCW-FM,  88.7 
MHz,  Spindale,  NC  through  the 
construction  of  translators  operating  on 
92.9  MHz  Boone,  NC  and  95.5  MHz, 
Beach  Mtn..  NC.  The  translators  will 
provide  first  public  radio  service  to 
5,981  residents  of  Watauga  County. 

File  No.  94088  CTN  East  Wake 
Education  Foundation,  5101  Rolesville 
Road.  Wendell,  NC  27591.  Signed  By: 
Ms.  Linda  Johnson.  Pres./East  Wake 
Education  Fnd.  Funds  Requested: 
$55,825.  Total  Project  Cost:  $74,434.  To 
establish  a  television  production  studio 
at  East  Wake  High  School,  to  bring 
distance  learning  to  students  at  eight 
public  schools — the  high  school,  two 
middle  schools  and  five  elementary 
schools — in  the  communities  of 
Zebulon.  Wendell,  and  Knightdale, 
which  are  located  immediately  to  the 
east  of  Raleigh,  NC.  The  studio  would 
also  be  used  by  local  law  enforcement 
agencies  and  possibly  by  local 
governments  for  public  ser\'ice  needs. 

File  No.  94090  CTB  University  of 
North  Carolina.  10  T.W.  Alexander 
Drive.  Research  Triangle  Park.  NC 
27709.  Signed  By:  Mr.  Tom  Howe,  Direc 
&  CM  UNC  Ctr  for  "Pub  TV.  Funds 
Requested:  $1,344,880.  Total  Project 
Cost:  $3,362,200.  To  activate  a  non- 
commercial repeater  TV  network  station 
on  CH  31  in  Lumberton,  NC,  providing 
first  signal  to  611,326  residents  in  11 
Southeast-central  NC  counties  and  4 
North-central  SC  counties. 

File  No.  94188  CTB  Elizabeth  City 
State  University.  1704  Weeksville  Road, 
Box  800.  Elizabeth  City.  NC  27909. 
Signed  By:  Mr.  Jimmy  R.  Jenkins. 
Chancellor.  Funds  Requested;  $8,474. 
Total  Project  Co.st:  $11,299.  To  improve 
non-commercial  low  power  TV  station 
W18BB-TV  in  Elizabeth  City,  NC  by 
completing  the  construction  of  its  TV 
production  studio,  which  requires 
adding  the  production  console,  editing 
console  system,  rack  mount  slide  kits, 
duplication  console,  tape  cabinets  and 
mobile  video  carts,  so  the  station  may 
properly  complete  its  local  production 
capability  to  better  serve  the  14,292 
residents  in  is  coverage  area. 

File  No.  94257  CTN  NC  Agency  for 
Public  T/C.  116  West  Jones  St.,  Ste.  G- 
102,  Raleigh,  NC  27603-8003.  Signed 
By:  Ms.  Leila  Tvedt,  Executive  Director. 
Funds  Requested:  $158,762.  Total 
Project  Cost:  $317,524.  To  extend  the 
services  provided  by  the  North  Carolina 
Agency  for  Public  Telecommunications 
by  constructing  C/Ku-band  satellite 


downlinks  at  6  emergency  management 
field  offices  throughout  the  state, 
including  sites  in  Washington,  Butner. 
Burgaw,  Asheboro,  Conover,  Asheville 
and  Raleigh.  The  project  will  also  equip 
a  classroom  as  a  teleconference 
production  center  which  will  be 
connected  to  the  North  Carolina 
Information  Highway,  a  fiber  optic 
network  connecting  public  institutions 
statewide.  The  project  will  provide 
emergency  management  training  and 
support  emergency  management 
communications. 

File  No.  94304  CRB  University  of 
North  Carolina,  Swain  Hall,  Chapel  Hill, 
NC  27599-0915.  Signed  By:  Dr.  Robert 
P.  Lowman,  Director.  Office  of  Res. 
Serv.  Funds  Requested:  $256,425.  Total 
Project  Cost:  $512,850.  To  improve  the 
transmission  facilities  of  WUNC-FM, 
91.5  MHz.  Chapel  Hill  by  moving  the 
antenna  to  a  higher  tower,  thereby 
increasing  the  station's  effective  power 
and  providing  a  first  service  to  70,000 
additional  people.  The  project  would 
fund  a  new  antenna,  transmitter  and 
Studio-Transmitter  Link.  The  project 
would  also  fimd  a  new  satellite  uplink 
and  downlink  for  transmission  and 
receipt  of  national  radio  programming. 
WUNC-FM  currently  provides  service 
to  1.3  million  people  in  North  Carolina. 

ND  (North  Dakota) 

File  No.  94093  CTN  Turtle  Mountain 
Community  College.  Box  340.  Belcourt. 
ND  58316.  Signed  By:  Mr.  Gerald 
Monette.  President.  Funds  Requested; 
$271,498.  Total  Project  Cost:  $361 .997. 
To  establish  distance  learning  facilities 
at  four  Native  American  community 
colleges  in  North  Dakota:  Turtle 
Mountain  Community  College;  Ft. 
Berthold  Community  College;  Little 
Hoop  Community  College  (serving  the 
Ft.  Totten  Reservation);  and  United 
Tribes  Technical  College.  Bismarck.  The 
four  schools  will  be  connected  by  T-1 
transmission  lines;  all  schools  will  have 
video  classroom  origination  facilities. 
The  sy.stem  will  permit  the  schools  to 
share  instructional  programming;  to  do 
this,  they  will  interconnect  with  and  use 
the  switching  facilities  of  Standing  Rock 
College,  located  at  Ft.  Yates,  ND.  The 
project  would  also  allow  the  schools  to 
participate  in  the  North  Dakota 
University  System's  Interactive  Video 
Network  (iVN). 

NE  (Nebraska) 

File  No.  94086  CRB  Nebraska  Educ . 
T/C  Commission,  P.O.  Box  83111,  1800 
N.  33rdSt.,  Lincoln.  NE  68501-3111. 
Signed  By:  Mr.  Jack  G.  McBride, 
Secretary  &  General  Manager.  Funds 
Requested:  $37,955.  Total  Project  Cost: 
$75,911.  To  extend  and  improve  the 
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facilities  of  the  Nebraska  Public  Radio 
Network  by  activating  four  FM 
translators:  Max  (93.3  MHz).  Harrison 
(89.5  MHz),  Fa'ls  City  (91.7  MHz),  and 
Culbertson  19_*.7  MHz).  Translators 
would  provide-  first  public  signal  in 
areas  unsen  c-d  by  the  network.  In 
addition,  projixt  would  replace  an 
obsolete  19R0  ma.<iter  control  console 
that  is  inadnqi  .ita  for  the  nine  station 
network's  needs. 

File  No.  94154  CRB  Omaha 
Community  Broadcasting  4914  Ames 
Avenue.  On^^ha.  NE  68104.  Signed  By: 
Mr.  William  J.  Thompson.  Chairperson. 
Funds  RequPsJed;  $139,000.  Total 
Project  Co-;!:  S185.643.  To  activate  a 
new  minority  controlled  and  operated 
public  radio  station  on  88.9  MHz.  in 
Omaha.  Prci>ossd  3  kilowatt  station 
wculd  target  programming  to  minority 
community.  There  are  three  other  public 
radio  statio.;.^  .serving  the  market. 

File  No.  94263  CTB  Nebraska  Educ. 
T/CCommisvon.  1800  N.  33rd  Street. 
Lincoln,  NE  5S501-3111.  Signed  By: 
Mr.  Jack  G.  KkBride,  Secretary /General 
Manager.  Fiir^ds  Requested:  $187,475. 
Total  Project  Cost:  $374,950.  To 
improve  the  Nebraska  Educational  TV 
Network  by  r'r'placing  three  worn  out 
television  translators  at  the  following 
locations:  F^lls  City.  K24AC,  Ch.  24; 
Neligh.  K65.^T.  Ch.  65;  and  Decatur. 
K66AR,  Ch  66.  In  addition,  project 
would  reploce  worn  out/obsolete 
control  and  network  production 
equipment  by  purchasing  a  new  still 
store,  character  generator  and  digital  test 
equipment.  This  project  would  continue 
the  network's  phased  upgrade  to  digital 
equipment. 

NH  (New  Hampshire) 

File  No.  94074  CRB  New  Hampshire 
Public  Radio.  207  North  Main  Street. 
Concord.  NH  03301-5048.  Signed  By: 
Mark  D.  Handley,  President.  Funds 
Requested:  $34,517.  Total  Project  Cost; 
$86,717,  To  purchase  microwave 
equipment  to  improve  the 
interconnection  between  txvo  public 
radio  repeater  stations  and  the  flaj^ship 
station  of  New  Hampshire  Public  Radio. 
Station  WEVO-FM.  89.1  Mhz,  Concord. 
One  repearter,  already  on-air.  is  WEVH- 
FM  (91.3  Mhz)  in  Hanover:  the  second, 
scheduled  to  go  on-air  in  June  19^4,  is 
\VEV."^J-FM  (90.7  Mhz).  in  Keene.  The 
p-cposed  microwave  STL  systems 
would  provide  higher  quality  signals  to 
the  repeaters  than  are  possible  from  off- 
air  signals.  The  project  would  therefore 
allow  approximately  67.000  residents  of 
the  Hanover  and  Keene  areas  to  receive 
truly  reliable  public  radio  signa's  for  the 
Fir^t  time.  This  proposal  would  also 
aiiow  for  some  regionalization  of  public 
rr<d;o  services  to  the  affected  areas. 


File  No.  94155  CTB  University  of  New 
Hampshire.  Rt.  155A.  Mast  Road,  PO 
Box  1100.  Durham,  NH  03824.  Signed 
By:  Mr.  Steven  Bernstein,  Sr.  Grant  & 
Contract  Officer.  Funds  Requsted: 
$375,000.  Total  Project  Cost:  $750,000. 
To  replace  a  12-year-old  transmitter  and 
antenna  for  New  Hampshire  Public 
Television's  station  WENH-TV,  Ch.  11, 
Durham.  WENH-TV  is  the  flagship 
station  in  the  applicant's  statewide 
network,  which  comprises  three  stations 
and  two  translators.  WENH's  present 
transmission  equipment  is  unreliable 
and  costly  to  maintain.  The  project 
would  also  replace  an  outmoded,  low- 
quality  ENG  field  production  unit 
consisting  of  a  camera,  recorder, 
microphones,  and  associated  accessory 
equipment. 

N]  (New  Jersey) 

File  No.  94187  CRB  Electronic  Info.  & 
Ed.  Service,  59  Scottland  Rd.,  South 
Orange.  NJ  07079.  Signed  By:  Mr.  John 
F.  Mulvihill.  Jr.,  General  Manager. 
Funds  Requested:  $96,990.  Total  Project 
Cost:  $129,320.  To  upgrade  the 
applicant's  SCA  capabilities,  using  the 
sub-carrier  of  WSOU-FM  at  Seton  Hall 
University  in  South  Orange.  NJ,  by 
replacing  the  audio  consoles,  reel-to-reel 
tape  recorder,  cassette  recorder, 
m.icrophones.  digital  cart  machines,  CD 
players,  DAT  recorders,  booth  control 
system,  booth  microphones  and  arm, 
compressor/limiters,  automation  mike 
mixer,  studio  speaker,  reel-to-reel  decks, 
monitor  speakers,  cabinet  racks,  custom 
cabinet  for  console,  headphone,  off  air 
receiver  and  lot  of  wire.  Applicant 
claims  service  to  70.000  blind,  site 
i.mpaired  and  physically  disabled. 

File  No.  94288  PTN  Hunterdon 
Central  Regional  H.S.  Dist.  84  Route  31 
North.  Flemington.  NJ  08822-1239. 
Signed  By:  Mr.  Raymond  Farley. 
Superintendent.  Funds  Requested; 
$150,831.  Total  Project  Cost:  $196,957. 
To  conduct  a  feasibility  study  to 
determine  possible  approaches  to  the 
development  of  an  interactive 
telecommunications  network  that  would 
connect  the  schools  in  twenty-six  school 
districts  within  five  counties  of  New 
Jersey  and  one  county  in  Pennsylvania, 
using  a  prototype  school  facility  as  a 
model.  "The  proposed  plan  would  assess 
the  various  technologies  that  might  be 
appropriate  with  respect  to  engineering, 
content  development,  and  distribution 
systems,  to  determine  the 
telecommunications  methods  to  employ 
in  establishing  an  interactive  network 
capable  of  providing  video,  voice  and 
data  services  among  the  schools, 
libraries,  museums,  government 
agencies,  and  other  organizations. 


File  No.  94290  CRB  Burlington 
County  College,  Rte  530,  Pemberton- 
Browns  Mills  R,  Pemberton,  NJ  08068. 
Signed  By:  Mr.  Robert  C.  Messina,  Jr., 
President.  Funds  Requested:  $49,960. 
Total  Project  Cost:  $66,614.  To  constnict 
a  C-band  satellite  downlink  at  a  WBZC- 
FM  88.9  MHz.  Pe.nberton.  a  new 
noncommercial  radio  station  to  be 
operated  by  Burlington  County  College. 
T.he  earth  station  will  provide  access  to 
nationally  distributed  programming  for 
the  station,  which  will  provide  the  first 
public  radio  service  to  24.916  in 
Burlington  County. 

K\\  (New  Mexico) 

File  No.  94040  PTN  Hispanic 
Educational  Telecom  System.  1130 
University  Blvd.,  N.E..  Albuquerque. 
NM  87102.  Signed  By:  Mr.  Jose  F. 
Mendez.  President  &  Chairman.  HETS. 
Funds  Requested:  $128,940.  Total 
Project  Cost:  $168,940.  To  develop  the 
plan  for  a  new  Hispanic  Educational 
Telecommunications  System  (HETS)  to 
interconnect  institutions  of  higher 
education  serving  significant  Hispanic 
populations  with  video  and  data 
resources,  facilitating  the  sharing  of 
credit,  non-credit  and  outreach 
programs  to  on-campus  and  off -campus 
students  as  well  as  Hispanics  in  the 
work  force.  The  founding  HETS 
institutions  are  seven  universities  and 
community  colleges  in  the  states  cf 
Arizona,  Mississippi,  New  Mexico,  New 
York.  Texas,  and  in  Puerto  Rico. 

File  No.  94045  CRB  The  Bd  of  Regents 
of  the  Univ  of  NM,  Be.'-nalillo  County, 
Albuquerque,  NM  8713 1.  Signed  By: 
Ms.  Jane  Blume.  Interim  General 
Manager.  Funds  Requested:  $37,995. 
Total  Project  Cost:  $50,660.  To  extend 
the  signal  of  KUNTvl-FM,  89.9  MHz.  in 
Albuquerque  by  constructing  six  new 
translate.'^  at  the  following  locations: 
Cuba,  91.1  MHz:  Dzilth-na-o-dith-hle. 
91.9  MHz;  Socorro.  91.9  MHz;  Eagle 
Nest.  Cimarron,  91.1  MHz;  Thoreau,  91.1 
MHz  (will  also  feed  KGLP-FM.  in 
Gallup),  and  Farmington.  89.7  MHz.  The 
Farmington  translator  will  provide  a 
second  signal  to  38.576  persons  in  the 
area.  The  other  translators  will  prov  ide 
a  first  public  radio  signal  to  a  total  of 
16,607  persons. 

File  No.  94G49  CRB  The  Bd  of  Regents 
of  the  Univ  of  NM.  Bernaiillo  County. 
Albuquerque.  NM  87131.  Signed  By:  Ms 
Jane  Blume.  Interim  General  Manager. 
Funds  Requested:  $30,825.  Total  Project 
Co<;t;  $61,650.  To  improve  the  facilities 
of  public  radio  station  KUNM-FM.  89.9 
Mi^z.  in  Albuquerque  by  replacing  and 
improving  the  station's  obsolete/worn 
out  multi-track  console  and  8-track 
recorder  and  also  acquiring  two  digital 
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'  Jorkstations  and  a  digital  atidio  tip« 

ield  production  recorder. 

File  No.  94083  CTB  New  Mirxlco  Strjtu 
l^niversifv.  Miiton  Hall.  Room^  121,  Las 
Poices.  NM  38003.  Sijjned  By:  Ms.  Giro! 
L.  Walker,  Associate  Dean/DirT?i:tor. 
Funds  Requested:  $48,401.  Total  Project 
Cost:  396,802.  To  Improve  the  facilities 

f  pubtic  lelevision  station  KRWG-TV. 
22,  in  Las  Cniciis  by  r»:'p lacing  a 

672  iiiferLom  system  and  a  1976  audio 

^nsole  as  well  as  adding  disr^r>inat;on 

quipinent  which  will  allow  for  the 
teiinsmission  of  Ek'scriptive  Video 
!l^n.ice  (DVS)  and  second  audio 
programming  in  Spanish  for  the  Iji^r'** 
Hispanic  audience  within  the  st.ition's 
converge  area. 

File  No.  94165  CTB  Regenfs/Univ  of 
NTvl  &  Bd  Of  Ed  Albuq,  1130  University 
Blvd.  N.E.,  Albuquerque,  ^iM  87102. 
Signed  By:  Ms.  Ann  Powell,  Director, 
Researrii  Adrain-UNTvl.  Funds 
Requested:  $38,730.  Total  Project  Cost: 
$77,500.  To  improve/extend  the  signal 
of  public  television  station  KNME-TV. 
Ch.  8,  in  Albuquerque  by  replacing 
three  TV  translators:  K61BA,  Ch.  81,  in 
Ft  Wingate;  K60AA,  Ch.  60,  Cimarron; 
and  K63BD,  Ch.  63,  irv  Gallup.  The 
Cimarron  translator,  a  1990  vintage  unit, 
will  be  replaced  with  a  more  powerful 
unit.  The  other  two  tran.tlators  are  1978 
vintage. 

File  No.  94258  CRB  San  Juan  College, 
4601  Coliege  Blvd.  Farmington,  NM 
87402.  Signed  By:  Mr.  James  C. 
Henderson..  President.  Funds  Requested: 
$22,660.  Total  Project  Cost:  $45,320.  To 
improve  the  ^ilities  of  public  radio 
station  KSJE-FM,  90.9  MHz.  in 
Farmington,  by  acquiring  a  receive-only 
satellite  downlink  system.  KSJE-FM 
starves  approximately  90.000  people. 

File  No.  94268  CTB  Eastern  New- 
Mexico  University.  15th  &  Avenue  O 
KENVV-TV,  Portales.  NM  88130.  Signed 
By:  Mr.  Duane  Ryan,  Director  of 
Broadcasting.  Funds  Requested: 
$170,000.  Total  Project  Cost:  $340,000. 
To  improve  the  facilities  of  pubhc 
television  station  KENVV-TV,  Ch.  3,  in 
Portales,  by  replacing  old,  worn-out/ 
outdated  production  equipment.  Station 
would  acquire  a  dual  channel  still  store, 
a  Vi"  editing  system  (including  tape 
machines,  a  video  switcher,  edit 
controller,  audio  board  and  related 
equipment),  and  a  sync  generator. 
EJquipment  will  hirther  KENW-TV's 
move  toward  broadcasting  in  stereo. 

File  No.  94287  PTN  Northern  New 
Mexico  Network,  #50  County  Road  13. 
Cuba,  NM  87013.  Signed  By":  Mr.  Joe  A. 
Lopez,  FVesident.  Funds  Requested: 
$45,000.  Total  Project  Cost:  $47,400.  To 
dbvelop  a  comprehensive  distance 
learning  plan  that  would  consider  the 
feasibility  of  possible 


telecommunications  systems  for  a  two- 
way  interactive  network  offering 
specialized  and  advanced  level  courses 
for  K-12  acidemic  students  and 
vor.aJional  students,  and  professional 
development  and  in-service  training  to 
educators  and  support  staff.  The 
proposed  plan  would  aiso  review  long- 
range  options  for  such  an 
interconnection  system  to  provide 
continuing  educition  and  training  to  the 
workforce  in  various  profession.?  and 
occupations,  and  information  services  to 
the  genenl  population  in  northern  New 
Mexi<:o. 

NT  (Nevada) 

File  No.  94140  CTB  Clark  County 
School  District,  4210  Channel  10  Drive. 
Las  Vegas,  NV  89119.  Signed  By:  Dr. 
Brian  Cram,  Superintendent.  Funds 
Requested:  $348,500.  Total  Project  Cost: 
$348,500.  To  improve  the  facilities  of 
public  television  station  KLVX-TV,  Ch. 
10,  in  Las  Vegas  by  replacing  old  2  inch 
video  tape  recorders,  video  production 
switcher,  edit-only  edit  bay,  cameras, 
character  generator  and  associated 
production  and  test  equipment.  KLVX- 
TV  serves  approximately  919,388 
residents  of  NV,  western  AZ  and  eastern 
CA. 

File  No.  94176  PRTN  Univ.  &  Cmnty 
College  Sys.  of  NV.  Computing  Center 
Building.  Reno,  NV  89557.  Signed  By: 
Dr.  Donald  Zitter,  Executive  Director. 
Funds  Requested:  $55,992.  Total  Project 
Cost:  $55,992.  To  conduct  a  planning 
project  for  the  purpose  of  assessing  the 
capabilities  and  possible  activation  and 
extension  of  sites  and  facilities  using 
digital  technology,  for  the  interactive 
distance  learning  system  providing 
video,  audio  and  data  services  to  on- 
campus  and  off-campus  locations  of  the 
University  and  Community  College 
System  of  Nevada. 

NY  (New  York> 

File  No.  94018  CRB  Greece  Central 
School  District,  P.O.  Box  300,  North 
Greece,  NY  14515.  Signed  By:  Mr.  Eric 
Gruner,  Operations  Director.  Funds 
Requested:  $20,829.  Total  Project  Cost: 
$27,772.  To  purchase  a  satellite  receive- 
only  earth  station  for  noncommercial 
radio  station  VVGMC-FM,  licensed  to 
the  Greece  Central  Si:hool  District. 
North  Greece,  NY.  which  is  in  the  area 
of  Greater  Rot:hester. 

File  No.  94031  CTB  Long  Isla.nd  ETV 
Council,  Inc.,  Channel  21  Drive, 
Plainview.  NY  11803.  Signed  By:  Mr. 
Terrel  L.  Cass,  President  &  General 
Manager.  Funds  Requested:  $275,000. 
Total  Project  Cost:  $550,000.  To  replace 
aged  and  obsolete  items  of  studio  and 
test  equipment  at  public  television 
station  WLIW-TV,  Ch.  21,  Plainview.  on 


Long  Island,  NY.  The  major  items  th.if 
would  be  punJiased  are  video  tape 
recorders,  \\Ai>.o  editors,  and  a  digital 
monitor. 

File  No.  94(364  CTN  Hispanic  Info.  A 
T/C  Network,  Inc.,  449  Broadwav,  3rrf 
Floor,  New  York,  NY  10013.  Signed  By- 
Mr.  Jose  L  Rodriguez,  President.  Funds 
Requested:  $748,500.  Total  Project  Cost: 
$998,000.  To  construct  an  satellite 
interconnection  system  to  distribute 
Hispanic  television  programming  to 
fifteen  communities  throughout  the 
United  States  for  dissemination  by 
Instructional  Television  Fixed  Service 
(IFTS).  Ku-hand  uplinks  will  be 
constructed  in  Brooklyn,  NY.  San 
Antonio  and  in  Puerto  Rico.  Downlinks 
will  be  constructed  to  serve  ITFS 
systems  In  Colomdo  Springs,  CO,  Las 
Vagas,  NV.  New  Orleans.  LA,  Orlando 
FL,  Philadelphia,  PA.  Riverside,  CA, 
Tucson,  AZ,  Houston,  TX,  Kansas  Qty. 
MO.  Oklahoma  City,  OK.  Providence, 
RI,  Portland,  OR.  Dayton,  OH,  San 
Antonio,  TX.  and  New  York  City,  NY. 

File  No.  94107  CTN  [)utchess  County 
BOCES.  578  Salt  Point  Turnpike. 
Poughkeepsie.  NY  12601-9784.  Signwi 
By:  Mr.  Duane  E.  Hutton,  Chief 
Executive  Officer.  Funds  Requested: 
$676,352.  Total  Project  Cost:  $1,352,704. 
To  expand  the  number  of  school 
districts  and  sites  served  by  Dut<Jiess 
County's  INTTNET  2000  fiber-optic 
distance  learning  network  (from  eleven 
sites  to  eighteen),  to  serve  new  elements 
of  the  population  (eg-,  elementary 
school  students),  to  broaden  the  reach  of 
the  applicant's  classroom  computer 
network  (from  three  sites  and  150 
personal  computers  to  6  sites  and 
almost  300  personal  computers),  end  to 
provide  access  to  the  Internet. 

File  No.  94135  CRB  Research  Fdn, 
SUNY  Buffalo,  520  Lee  Entrance, 
Amherst.  NY  14228-2567.  Signed  By: 
Mr.  Bradley  A.  Bermudez,  Sponsored 
Programs  Associate.  Funds  Requested: 
$116,832.  Total  Project  Cost:  $166,903. 
To  extend  the  signal  of  public  radio 
station  WBFO-FM,  which  operates  on 
88.7  MHz  in  Buffalo,  NY.  The  project 
would  increase  the  station's 
transmission  power  from  lOkw  to  25kw. 
change  its  antenna  pattern  from 
directional  to  nondirectional,  and 
purchase  the  station  a  new,  taller  tower 
The  station  estimates  that  this  will 
allow  its  signal  to  reach  24,273  resident.-; 
of  the  greater  Buffalo  area  who  do  not 
now  receive  a  public  radio  signal. 

File  No.  94148  CRTB  Public 
Broadcasting  Council  of,  506  Old 
Liverpool  Rd..  Box  2400,  Syracuse.  NY 
13220-2400.  Signed  By:  Mr.  Richard  VV. 
Russell.  President  and  CEO.  Funds 
Requested:  $188,302.  Total  Projecl  Cost: 
$376,604.  To  replace  studio  equipment 
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for  public  television  station  WCNV.  Ch. 
24,  and  for  public  radio  station  WCNY- 
FM.  91.3  MHz.  Both  stations  are 
licensed  to  The  Public  BroadcaslinjJ 
Council  of  Central  New  York.  Inc.. 
Syracuse.  NY.  For  the  television  station, 
the  project  would  purchase  three  types 
of  switchers:  maji^er  control;  routing; 
and  production.  For  the  radio  station, 
the  proposal  includes  three  SCA 
generators  (for  the  local  radio  reading 
ser\ice  for  the  print-handicapped)  as 
well  as  audio  distribution  amplifiers 
and  digital  audio  record  players  (both 
for  studio  use  and  for  portable  use). 

File  No.  94166  CTN  Columbia 
University.  530  West  120th  Street,  New 
York,  NY  10027.  Signed  By:  Mr.  John  R. 
Kender,  V.  Dean,  Eng  &  Applied 
Science.  Funds  Requested:  $414,712. 
Total  Project  Cost:  $.552,450.  To 
construct  a  Ku-band  satellite  uplink  at 
Columbia  University  which  will  provide 
nationwide  distribution  of  educational 
programming  from  the  School  of 
Engineering  and  Applied  Science. 
Columbia  is  a  member  of  the  National 
Technological  University  (NTU)  and  the 
uplink  will  be  compatible  with  the 
compressed  digital  system  used  bv 
NTU. 

File  No.  94180  CTB  Western  NY 
Public  Brdcstg.  Assn..  P.O.  Box  1263. 
Buffalo.  NY  14240.  Signed  By:  Mr.  J. 
Michael  Collins.  President  &  CEO. 
Funds  Requested:  $723,514.  Total 
Project  Cost:  $964,686.  To  improve  the 
studio  production  facilities  of  public 
television  station  WNED,  Ch.  17, 
Buffalo.  The  project  would  replace  aged 
and  worn-out  cameras  by  purchasing 
one  portable  and  four  studio  cameras, 
along  with  separate  camera  control  units 
for  use  in  a  mobile  production  van.  The 
proposal  also  calls  for  the  purchase  of 
three  digital  video  tape  recorders,  a 
nonlinear  edit  system,  and  associated 
test  equipment. 

File  No.  94234  CTB  WSKG  Public  T/ 
C  Council.  601  Gates  Road.  Vestal.  NY 
13850.  Signed  By:  Mr.  Michael  J. 
Ziegler.  President  &  CEO.  Funds 
Requested:  $400,000.  Total  Project  Cost: 
$800,000.  To  replace  aged  and  worn-out 
studio  equipment  at  public  television 
station  WSKG.  Ch.  46.  Binghamton.  NY. 
The  project  would  purc:hase  a  master 
control/routing  switcher,  six  editing 
video  tape  recorders,  two  production 
video  tape  recorders,  five  studio 
cameras,  and  an  intercom  system. 

File  No.  94238  PRB  Indigenous 
Communications  Assoc.  Route  37.  (P.O. 
Box  748).  Hogansburg.  NY  13655. 
Signed  By:  Mr.  Ray  Cook.  Executive 
Director.  Funds  Requested:  $183,735. 
Total  Project  Cost:  $183,735.  To  plan  for 
the  activation  of  noncommert:ial  radio 
stations  to  serve  Native  American 


reservations  or  communities,  most  of 
which  receive  no  public  radio  signal. 
The  communities  or  native  American 
institutions  to  be  covered  by  this 
planning  would  be:  Pueblo  of  Aroma. 
NM:  All  Indian  Pueblo  Council, 
Albuquerque  (representing  19  New 
Mexican  Pueblo  Tribes);  Ft.  Peek 
Reservation,  northeast  MT;  St.  Regis 
Mohawk  Tribe.  Hogansburg.  NY;  the 
Tohono Oodham  Nation,  in  south 
central  AZ;  the  Confederated  Tribes  and 
Bands  of  the  Yakima  Indian  Nation, 
Toppenish,  WA;  the  Oneida  Tribe  of 
Indians  of  Wisconsin;  and  the  Red  Lake 
Band  of  Chippewa  Indians,  Red  Lake, 
MN. 

File  No.  94280  CTN  Cornell 
Cooperative  Extension  of,  246  Griffing 
Avenue,  Riverhead,  NY  11901-3086. 
Signed  By:  Mr.  Kermit  W.  Graf. 
Cooperative  Extension  Agent.  Funds 
Requested:  $85,760.  Total  Project  Cost: 
$123,821.  To  extend  the  ser\  ices 
provided  by  the  Cornell  Cooperative 
Extension  Satellite  Network  by 
purc:hasing  a  C\Ku-band  satellite 
downlink  at  Yaphank.  NY  to  provide 
service  to  residents  of  Suffolk  County. 

File  No.  94291  CTN  Herkimer.  Fulton. 
Hamilt.  Ots  BOCES.  400  Gros  Blvd.. 
Herkimer.  NY  13350.  Signed  By:  Mr. 
William  E.  Whitehill.  Jr..  District 
Superintendent.  Funds  Requested: 
$378,178.  Total  Project  Cost:  $504,238. 
To  acquire  the  necessary  equipment  to 
activate  a  fiber  optic  interconnection 
system  in  Herkimer  County  and  parts  of 
six  surrounding  counties  in  central  New 
York  State  among  twelve  school 
districts,  a  community  college,  and  the 
Board  of  Cooperative  Educational 
Ser%ices  (BOCES)  office.  The  links  in 
this  proposed  network  would  include 
fourteen  teaching/learning  cla.ssrooms 
that  could  originate  and  receive  fully 
interactive  video,  voice  and  data 
materials  for  instructional  distance 
learning  classes,  in-service  courses, 
professional  development  programs, 
and  other  community  service  needs. 

File  No.  94301  CRB  Colleges  of  the 
Seneca.  Hobart  and  Will.  Smith 
Colleges.  Geneva.  NY  14456.  Signed  By: 
Mr.  Richard  Guarasci,  Dean,  Hobart 
College.  Funds  Requested:  $65,140. 
Total  Project  Cost:  $130,280.  To  extend 
the  signal  coverage  of  public  radio 
station  WEOS-FM.  89.7  Mhz.  Geneva. 
NY.  By  purchasing  a  more  powerful 
transmitter  and  a  new  antenna,  the 
project  will  increase  the  station's  ERP 
from  1.5kw  to  4kw.  Together  with 
moving  the  transmitter  to  a  more 
favorable  site,  the  project  should  allow 
the  station's  signal  to  reach  an 
additional  68.000  persons.  The  proposal 
also  includes  a  microwave  studio-to- 


transmitter  link  and  two  items  of  test 
equipment. 

File  No.  94313  CTN  Orange  County 
Community  College.  115  South  Street. 
Middletown.  NY  10940.  Signed  By:  Mr. 
William  F.  Messner.  President.  Funds 
Requested:  $13,415.  Total  Projei;t  Cost: 
SI 7.887.  To  constmct  a  C/Ku-band 
satellite  downlink  for  the  Newburgh 
campus  of  Orange  County  Community 
College  to  provide  nationally  distributed 
instructional  programming  to  1.000 
students  at  that  location. 

OH  (Ohio) 

File  No.  94005  CRB  Ohio  University. 
9  South  College  Street.  Athens.  OH 
45701.  Signed  By:  Mr.  T.  Lloyd  Chesnut. 
Vice  President.  Funds  Requested: 
$130,685.  Total  Project  Cost:  $261,370. 
To  improve  the  signal  of  public  radio 
station  WOUB-AM.  1340  KHz.  Athens. 
OH.  by  replacing  its  worn-out  and 
obsolete  transmitter  and  antenna  and 
converting  the  station  to  AM  stereo. 
WOUB-AM  serves  a  population  of 
59.549. 

File  No.  94056  CTB  ETV  Assn  of 
Metro  Cleveland.  4300  Brookpark  Road. 
Cleveland.  OH  44134.  Signed  By:  Mr. 
Jerry  Wareham,  President  and  General 
Manager.  Funds  Requested:  $698,960. 
Total  Project  Cost:  $1,397,920.  To 
improve  the  operation  of  public 
television  station  WVIZ.  Ch.  25. 
Cleveland.  OH.  by  replacing  three 
obsolete  and  worn-out  video  switchers. 
The  station  serves  a  population  of  3.7- 
million  persons. 

File  No.  94071  PTN  Ohio  Valley  Reg. 
Dev.  Commission,  740  Second  Street, 
Rm.  102,  Portsmouth,  OH  45662-4088. 
Signed  By:  Mr.  Jeffrey  Spencer, 
E.xecutive  Director.  Funds  Requested: 
$27,000.  Total  Project  Cost:  $36,000.  To 
plan  for  an  interactive  distance  learning 
network  that  could  potentially  involve 
educational  institutions  at  all  levels, 
libraries,  health  care  facilities  and  other 
public  service  agencies  in  the  Ohio 
Valley  Regional  Development  District  of 
Southern  Ohio,  in  a  consortium  effort  to 
consider  the  alternative  technologies 
that  might  be  feasible  to  develop  a 
telecommunications  system  for 
providing  educational  and  training 
services. 

File  No.  94082  CRB  Ohio  State 
University.  2400  Olentangy  River  Road. 
Columbus.  OH  43210-1027.  Signed  By: 
Mr.  Dale  K.  Ou2ls.  General  Manager. 
WOSU  Stations.  Funds  Requested: 
$202,650.  Total  Project  Cost:  $270,200. 
To  activate  a  public  radio  station, 
WOSC.  91.1  MHz,  in  Coshocton  County. 
OH.  to  bring  the  first  public  radio  signal 
to  approximately  45.569  people.  WOSC 
will  repeat  the  programming  of  WOSU. 
Columbus.  OH. 
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File  No.  940H4  CTB  Ohio  SlaJe 
lHhiversity.  2400  OI«ntanRy  E^verRoed, 
Columbus.  OH  43210.  Signed  Bv:  Mr. 
Dale  K.  Ouzts,  General  Manager,  WOSU 
Stations.  Funds  Requested;  $113. .532. 
Total  Project  Cost:  S227.064.  To 
improve  the  production  capability  of 
public  station  WOSU-TV,  Ch.  34. 
Columbus,  OH,  by  replacing  worn-out 
and  obsolete  camera  pedestals,  coior 
md  black-and^wbite  monitors,  and  test 
equipment.  The  station  serves  a 
population  of  about  1.8-million  people. 
j  File  No.  94110  CTB  Bowlinf^  Greea 
gtiafe  University.  24.5  Troup  Street, 
Bowl  in  !^  Green.  OH  43403-0060.  Signed 
By:  Mr.  Louis  I.  Katzner.  Associate  V.P. 
for  Research.  Funds  Requested; 
$117,200.  Total  Project  Cost;  $234,400. 
To  improve  the  production  capability  of 
public  station  VVBGU-TV,  Ch.  27, 
Bowling  Green.  OH.  by  replacing  wom- 
aut  and  outdated  analog  video  tape 
rniichines  and  editing  with  digital 
technology  and  also  replac:ing  its  field 
production  equipment.  The  station 
Sip-es  a  population  of  about  l.Vmillion 
ptopie. 

"ile  No.  94131  CRB  Public  Bdcstg 
F  r  dn  of  NVV  Ohio.  13r»  Huron  Street. 
Itledo.  OH  4.3604.  Signed  By:  Ms. 
St  iriey  E.  Timonere.  President  A 
Ch  nerat  Ntanager.  Funds  Requested; 
$!l«2.B25.  Total  Project  Cost:  $243  500. 
Tkj  activate  a  public  radio  re|)enter 
sintion  at  H8.5  Mhz  to  bring  the  first 
pjuhlic  radio  .signal  to  09.010  people  in 
ap.<i  around  Bryan,  OK  The  new  station 
will  reiieal  the  programing  of  public 
ri)dio  station  VVCTE-FM.  91.3  MHZ. 
Toledo. 

File  No.  94177  CTB  Public  Bdcstg 
Fndn  of  NW  Ohio,  136  Huron  Street. 
Tliledo.  OH  43697.  Signed  By:  Ms. 
Shirley  E.  Timonere,  President  S 
General  Manager.  Funds  Requested: 
S»00,945.  Total  Projei.tCost:  $219,890. 
Tn  improve  the  production  capability  of 
pfiblic  station  WGTE-TV,  Ch.  30. 
Toledo.  OH,  by  replacing  worn-out  and 
oii'j.ifed  equipment.  in(.ludirg  a  field 
pfoi.'.iction  sy.item,  a  video  tape  editing 
s4ttem.  and  a  character  generator.  The 
s^ition  serves  a  population  of  about  1.3- 
njillinn  people. 

File  No.  94221  CRB  Kent  State 
Universifv,  1613  E3st  Summit  Street. 
Kent.  OH  44242.  Signed  By:  Ms.  Anita 
D.  Herington.  Acting  VP  for  Inst 
A/Kan(.enient.  Funds  Requested: 
S621.195.  Total  Project  Cost:  $847.58.5. 
To  activate  a  public  radio  repealer 
station  in  Thompson,  OH,  to  bring  a  first 
public  radio  signal  to  162.716  residents 
of  extreme  northeastern  Ohio:  it  will 
repeat  the  programing  of  public  radio 
station  WKSU.  89.3  MHz.  Kent.  OH.  To 
extend  the  coverage  area  of  WKSU  by 
replacing  its  traasmiUer  and  moving  it 


to  Copley,  OH.  And  to  improve  WKSU's 
production  capability  by  repbcing  and 
upgrading  unreliable  equipmerrt. 

File  No.  94245  CTN  Cify  of  Columbus, 
Ohio,  90  West  Broad  Street.  Columbus. 
OH  43215.  Signed  By:  M;;.  Maria  Caprio. 
Deputy  Director,  Admin  Svcs.  Funds 
Requested:  $23,3.923.  Total  Proiect  Cost: 
$467,845.  To  purchase  the  equipment 
neces.sary  to  con<>truct  and  activate  at 
the  Martin  Luther  King,  Jr.  Performing/ 
Cultural  Arts  Complex  in  Coluxnbu.s, 
Ohio,  a  telecommunications  facility, 
production  studio,  and  fiber  optic  link 
to  the  existing  fiber  optic 
inlerconneciion  system  in  the  city  of 
Columbus.  This  project  would  be  a  part 
of  a  larger  Telecomplex  Proje(n  in  which 
the  cify  would  establish  a 
telecommunications  and  production 
center  in  a  central  Columbus  urban  area 
where  the  population  is  90%  African- 
American.  The  proposed  production 
studio  and  fiber  optic  link  would  enable 
the  residents  of  tiiisarea  to  produce 
educational  and  training  materials  for 
video,  voice  and  dataappliciations. 
through  whicJi  they  could  interact  with 
other  city  residents  and  service 
providers  on  the  fiber  optic  network. 

OK  (Oklahoma) 

File  No.  94059  CTB  Rogers  Slate 
College,  Will  Rogers  and  College  Hill, 
Claremore,  OK  74017-2099.  Signed  By: 
Mr.  Richard  H.  Mosier.  President.  Funds 
Requested:  $418,667.  Total  Projeit Cost: 
$837.3.34.  To  improve  the  facilities  of 
public  television  station.  KR.SC-TV',  Ch, 
35,  in  Claremore  by  acquiring 
equipment  to  upgrade  its  origination 
c^'ipabilities  to  current  broadcast 
standards.  In  1987,  KRSC-TV'  v*ent  on 
the  air  with  mdu.strial  grade,  non- 
broadcast  quality  equipment.  Much  of 
that  equipment  isnov*  worn-out, 
obsolete  and  experiences  significant 
maintenance  problems  and  downti.me. 
Equipment  being  replaced  includes 
video  tape  machines,  cameras,  master 
control  switcher,  edit  controller, 
sequencer  and  related  items.  In 
addition,  KRSC-TV  will  n(  quiiT?  a  KU 
Band  satellite  downlink  tenninai  to 
obtain  programming  from  a  vn.-iety  of 
soun;es. 

OR  (Oregon) 

File  No.  94081  PRTN  Treasure  Valley 
Community  College.  650  College  Blvd., 
Ontario,  OR  97914.  Signed  By:  Dr. 
Berton  L  Glandon,  President.  Funds 
Reqiiested;  $152,618.  Total  ProjeiJ  Cost: 
$152,628.  To  develop  a  pbn  and 
analyze  the  feasibiUty  of  providing  a 
distance  learrung  service  through 
alternative  forms  of  telet;onimunication.s 
such  as  fiber  optic  lines  and  microwave 
distribution  to  learning  center*  for 


diffeirnt  levels  of  education,  in  a  four- 
county  area  with  a  significant  Hispanic 
popubition  in  Eastern  Oregon. 

File  No.  94102  CTB  Oregon  Public 
Broadca.sting.  7140  SW  Macadam 
Avenue,  Portland,  OR  97219-301.3. 
Signed  By:  Mr.  Maynard  E.  Orme, 
President  and  CEO.  Funds  Requested: 
$71^,125.  Total  Project  Cost:  $142,250. 
To  pun  base  three  one-half  inch  Beta 
video  recorders  to  replace  three  three- 
quarter  inch  video  recorder?  locatetf  at 
public  television  station  KOPB-TV. 
Channel  10,  in  Portland,  Oregon, 
originating  program  ser\'ice  to  Oregon 
Public  Brnndcasting  stations  in 
Corvahis,  Bend,  LaGrand,  and  Eugene, 
Oregon. 

File  No.  94216  CTB  Southern  Oregon 
Public  TV,  I.nc,  34  South  Frr  Street  (PO 
Box  4688,  Medford,  OR  97501.  Signetf 
By:  Mr.  William  R.  Campbell,  Vice 
President'General  Manager.  Funds 
Requested:  $23,250.  Total  Proje<t  cost; 
$31,000.  To  construct  a  translator  which 
will  provide  first  puWic  television 
service  to  2.200  people  in  Bookings 
Harbor.  Oegon,  hy  extending  the  sign.il 
of  pniblic  television  strition  KSYS-TV. 
Channel  8,  Medford.  Oregon.  The 
projtict  will  aliMi  provide  an  additional 
11.000  pe*7plewith  rheir  first  Oregon 
boMHi  public  television  serv  ice  and 
provide  this  servic;e  to  the  last 
significant  geographic  area  of  the  state 
witho»it  such  service. 

File  No.  94220 CTB  Sourhern  On-gon 
Public  TV,  Inc..  34  Sourh  Fir  Street  (PO 
Box  4688,  Medford.  OR  97501.  Signed 
By:  Mr  William  R.  Cimpbell,  Vice 
President/C^jnerdl  Manager.  Funds 
Requested:  $259,298.  Total  Proje<.t  Cost 
$345,730.  To  replace  obsolete, 
unreliable  origination  videotape 
machines  with  six  '/a  inch  vidoot.ip«» 
machines  and  one  digital',  tapeless 
playback  system  for  use  on  KSYS-TV. 
Channel  8,  Medford,  Oregon. 

File  No.  94225  CRB  Mt.  Hood 
Community  College  District,  26000  S.E. 
Stark  Street,  Gresham,  OR  970.30-3300. 
Signed  By:  Dr.  Bill  Becker,  Dean  of 
Administration.  Funds  Requested: 
$112,415.  Total  Project  cost:  $224,831. 
To  improve  the  transmission, 
origination,  and  interconnection 
facilities  at  KMHD-FM.  89.1,  Gn^sh.nm. 
Oregon,  by  constructing  a  new  STL, 
replacing  unreliable  studio  pnod^iction 
equipment,  n'placing  obsolete  control 
room  origination  equipment, 
{:onstrucling a  satelhte  reieive  terminal 
and  replacing  test  eqi:ipment. 

Fife  No.  94235  PTRV  KWSO.  P.O.  Box 
489,  Warm  Springs,  OR  97761.  Signed 
By:  Mr.  Warren  R.  Clements,  Director  of 
Public  Information.  Funds  Requested: 
$65,4.50.  Total  Project  Cost:  $65.45a  To 
plan  for  the  creation  of  a  consolidirteff 
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Telecommunications  Center  that  would 
serve  the  Confederated  Tribes  on  the 
Warm  Springs  Reservation  in  Oregon. 
This  proposed  center  would  incorporate 
facilities  for  the  present  public  radio 
station  with  other  possible 
telecommunications  operations  such  as 
a  cable  television  channel,  a  satellite 
earth  station,  community  library,  and 
interactive  computer  network.  The 
Telecommunications  Center  would 
provide  educational  and  training 
components  that  would  help  meet  the 
needs  of  Native  .Americans  on  the 
reservation. 

File  No.  94261  CTN  Deschutes  Cntv 
Education  SerDist.  1340  N.W.  Wall 
Street.  Bend.  OR  97701.  Signed  By:  Mr. 
Dennis  Douglass,  Superintendent. 
Funds  Requested:  $807,900.  Total 
Project  Cost:  $l.lfi2.9fi0.  To  acquire  the 
equipment  necessar\-  toconstnict  and 
activate  non-broadf  ast  facilities  for  an 
interactive  system  that  would  include  a 
production  studio  to  produce 
in.structional  programming,  and  a 
microwave  link  and  ITFS  network 
through  four  counties  of  central  Oregon 
for  distance  learning,  workforce  training 
and  economic  development  services  to 
an  underserved  population.  The 
proposed  project  would  be  a  cooperative 
effort  of  the  Central  Oregon  Strategic 
Training  and  Education  Partnership 
(CO-STEP),  which  includes  school 
di.stricts.  education  service  agencies, 
colleges,  businesses,  government 
agencies,  and  telephone  and  broadcast 
companies,  to  accomplish  youth 
education  and  workforce  training 
initiatives. 

PA  (Pennsylvania) 

File  No.  94029  CRB  Pennsylvania 
State  University.  202  Wagner  Building. 
University  Park.  PA  16802-3899.  Signed 
By:  Mr.  Robert  Killoren.  Director  of 
Sponsored  Programs.  Funds  Requested: 
S47.151.  Total  Project  Cost:  $62,869.  To 
extend  the  signal  of  public  radio  station 
WPSU.  91.1  MHz.  State  College.  PA.  by 
activating  translators  in  Clearfield. 
Lewistown,  and  DuBois,  PA,  to  bring 
first  public  radio  senice  to  33,028 
unserved  residents  of  central 
Pennsvlvania. 

,    File'No.  94117  CTB  Northeastern  PA 
ETV  Association.  70  Old  Boston  Road. 
Pittston.  PA  18640.  Signed  By:  Mr.  A. 
William  Kelly.  President  &  CEO.  Funds 
Requested:  $193,760.  Total  Project  Cost: 
$387. .520.  To  improve  the  broadcast 
signal  of  public  station  WVIA-TV.Ch. 
40.  Scranton  (Pittston).  PA,  by  replacing 
its  worn-out  and  failing  .studio- 
transmitter  link,  and  to  improve  its 
production  capability  by  replacing 
worn-out  video  tape  recorders.  The 
situation  serves  approximately  one 


million  residents  of  northeast 
Pennsvlvania. 

File'No.  94228  CTB  WHYY.  Inc..  150 
North  Sixth  Street.  Philadelphia.  PA 
19106.  Signed  By:  Mr.  Frederick 
Breitenfeld.  Jr..  President.  Funds 
Requested:  $442,387.  Total  Project  Cost: 
$884,774.  To  improve  the  operational 
capability  of  public  station  WHYY-TV. 
Ch.  12.  Philadelphia,  PA.  by  replacing 
worn-out  and  obsolete  equipment, 
including  its  on-air  and  routing 
switchers,  video  tape  recorders, 
monitors,  a  character  generator,  and  test 
eq'j.ipment.  The  station  .serves  a 
potential  audience  of  about  7-million 
people. 

File  No.  94231  CTB  QED 
Cumniunic.3tions.  Inc.,  4802  Fifth 
Avenue,  Pittsburgh,  PA  15213.  Signed 
By:  Mr.  Donald  C.  Korb,  Chief  E.xecutive 
Officer.  Funds  Requested:  $351,045. 
Total  Project  Cost:  $702,090.  To 
improve  the  production  capabilitv  of 
public  station  WQED-TV.  Ch.  12,' 
Pittsburgh,  PA,  by  replacing  worn-out 
and  obsolete  video  tape  recorders  and  a 
character  generator.  The  station  ser\'es  a 
population  of  about  3.25-million. 

File  No.  94247  CTN  Allegheny 
Intermediate  Unit.  4  Station  Square.  Fir. 
2.  Pittsburgh,  PA  15219.  Signed  By:  Dr. 
Joseph  F.  Lagana,  Executive  Director. 
Funds  requested:  $62,538.  Total  Project 
Cost:  $125,076.  To  extend  the  .satellite 
delivered  services  of  the  Allegheny 
Intermediate  Unit  (AIU)  to  14  additional 
school  districts  through  the  purchase  of 
14  C/Ku-band  steerable  downlinks.  The 
downlinks  will  be  connected  by  fiber- 
optic cable  to  school  buildings  in  each 
district  to  deliver  teacher  in-service, 
administrative  and  instructional 
programming  to  an  additional  50,000 
students  and  facuhy.  AIU  currently 
provides  satellite  delivered  services  to 
16  school  districts  in  the  suburban 
Pittsburgh  area. 

File  No.  94274  CRB  Lehigh  Valley 
Cmty  Bdcstrs  Assn,  P.O.  Box  1456, 
Allentown.  PA  18102.  Signed  By:  Mr. 
Brian  F.  Landers.  President.  Funds 
Requested:  $23,908.  Total  Project  Cost: 
$47,817.  To  expand  the  signal  of  public 
radio  station  WDIY.  88.1  MHz, 
Allentown,  PA,  by  activating  a 
translator  to  operate  on  93.9  MHz  in 
Easton,  PA,  to  enhance  the  signal  by 
activating  a  translator  to  operate  on  93.5 
MHz  in  Bethlehem,  PA,  and  to  equip  the 
station  with  remote  broadcast 
equipment.  The  station  presently  serves 
a  population  of  approximately  351,167 
persons.  The  translators  will  add  about 
69,547  persons  to  that  number. 

File  No.  94315  CRB  Public 
Broadcasting  of  NW  PA.  8425  Peach 
Street,  Erie.  PA  16509.  Signed  By:  Mr. 
Paul  Stankavich.  President  &  General 


Manager.  Funds  Requested:  $104,238. 
Total  Project  Cost:  $208,477.  To  activate 
a  public  radio  station  to  operate  on  90.5 
MHz  in  Erie.  PA.  to  provide  a  second 
public  radio  ser\'ice  to  approximately 
229.000  residents  of  Erie  County.  The 
station  will  be  affiliated  with  WQLN- 
FM,  91.3  MHz,  Erie,  which  serves 
approximateiv  420.000  persons. 

File  No.  94316  CRB  Public 
Broadcasting  of  NW  PA,  8425  Peach 
Street.  Erie.  PA  16509.  Signed  By:  Mr. 
Paul  Stankavich.  President  &  General 
Manager.  Funds  Requested:  $17,265. 
Total  Project  Cost:  S34.530.  To  e.xtend 
the  signal  of  public  station  WQLN-FM. 
91.3  MHz,  Erie,  bv  activating  translators 
at  91.5  MHz  in  Titusville,  PA,  and  at 
91.9  MHz  in  Franklin/Oil  City,  PA.  and 
by  upgrading  its  existing  translator  at 
90.1  MHz  in  Warren.  PA. 
Approximately  45,000  persons  will 
receive  their  first  public  radio  signal 
from  this  projeci. 

PR  (Puerto  Rico) 

File  No.  94320  CTN  Fundacion 
Educntiva  Ana  G.  Mendez,  State  Road 
176  Km.  0.3,  Cupey  Rio  Piedras.  PR 
00928.  Signed  By:  Mr.  Jose  F.  Mendez, 
President.  Funds  Requested:  $778,274. 
Total  Project  Cost:  $1,037,699.  To 
extend  the  geographic  reach  of  the 
Mendez  Universities'  ITFS  signal  to 
portions  of  Puerto  Rico  not  currently 
able  to  receive  the  signal,  by 
constructing  five  ITFS  repeaters  or  relay 
stations  in  the  Southeast.  Southcentral 
and  Southwest  regions  as  part  of  an 
island-wide  ITFS  plan.  This  project 
would  also  include  construction  of  a 
video  classroom  for  the  production  of 
instnictional  courses  and  programs  for 
distance  learning  and  training  through 
the  ITFS  system. 

RJ  (Rhode  Island) 

File  No.  94194  CTN  Brown  University 
in  Providence.  164  Angell  Street, 
Providence.  RI  02912-1929.  Signed  By: 
Ms.  Alice  Tangredi-Hannon.  Director- 
Ofc  of  Research  Admin.  Funds 
Requested:  $671,967.  Total  Projf^ct  Cost: 
$895,956.  To  activate  a  currently  non- 
functioning ITFS  system  that  would 
enable  Brown  University  to  extend  its 
academic,  scientific,  cultural  and 
medical  resourt:es  throughout  the  .state 
of  Rhode  Island  in  cooperation  with  K- 
12  school  districts,  colleges/universities, 
libraries,  professional  development 
organizations,  government  agencies, 
hospitals/medical  facilities,  and 
community  centers.  In  combination 
with  the  activated  ITFS  system,  the 
university  also  seeks  to  purchase  and 
install  the  equipment  for  a  KU-Band 
satellite  uplink/downlink  system  for 
distance  learning  and  training,  and  to 


interconnect  other  educational 
institutions  as  participants  in  its 
international  satellite  project  involving 
r|ASA  and  the  Institute  for  Space 
Research  in  Russia. 

3C  (South  Carolina)^ 
File  No.  94153  CTN  Horry- 
«orgetown  Technical  College,  2050 
Hvvy  501  E..  P.O.  Box  1966,  Conway,  SC 
219526.  Signed  By:  Mr.  D.  Kent  Sharpies, 
President.  Funds  Reque.sted:  $660,936. 
Total  Project  Cost:  S881.248.  To  activate 
tlie  first  phase  of  a  distance  learning 
system  featuring  two-way,  interactive, 
cpmputer-aided  video  instruction,  the 
niiein  interconnection  being  by 
nnicrowave.  In  this  phase,  Horry- 
deorgetown  Technical  College  will  link 
i^s  main  campus,  in  Conway,  to  its 
satellite  campus  at  Georgetown. 

File  No.  94210  CTN  The  World  Class 
Piartnership,  5588  Airport  Road, 
Anderson,  SC  29624.  Signed  By:  Ms. 
Jane  S.  Cahaly,  Director.  Funds 
Requested:  $1,929,572.  Total  Project 
Cost:  $1,929,572.  To  acquire  equipment 
and  establish  a  two-way  interactive 
telecommunications  network  to  regional 
centers  and  high  schools  throughout 
South  Carolina  using  ISDN  (Integrated 
Services  Digital  Network)  technology 
through  telephone  or  possible  fiber 
o|3tic  lines,  as  an  interconnection 
system  providing  video,  voice  and  data 
services  statewide,  and  possibly 
nationally  and  internationally.  The 
proposed  network  would  incorporate 
desktop  video  and  data  units  at  each 
location,  in  order  for  students  and 
educators  to  participate  in  a  partnership 
to  exchange  programs  and 
videoconferences  focusing  particularly 
on  international  understanding. 

SO  (South  Dakota) 

File  No.  94020  CTB  SD  Bd  of  Dir  for 
Lduc  Telecom,  Cherry  &  Dakota  Sts,  Box 
50OO,  Vermillion,  SD  57069-5000. 
Signed  By:  Mr.  Don  Checots,  E.xecutive 
Director.  Funds  Requested:  $70,925. 
Total  Project  Cost:  $141,850.  To  extend 
the  signal  coverage  of  the  SD 
Educational  Television  Network  by 
activating  a  new  medium  power  (13  kW 
ERP)  public  television  station  on  Ch.  23 
in  Sioux  Falls.  Station  would  improve 
signal  strength  of  the  network  and 
improve  reception  problems  caused  by 
terrain  factors. 

File  No.  94037  CTB  SD  Bd  of  Dir  for 
Educafl  Telcomm.,  Cherry  &  Dakota  Sts, 
Box  5000,  Vermillion,  SD57069-5000. 
Signed  By:  Mr.  Don  Checots,  Executive 
Director.  Funds  Requested:  $237,500. 
Total  Project  Cost:  $475,000.  To 
improve  the  facilities  of  public 
television  station  KTSD-TV,  Ch.  10.  in 
Piwrre,  by  replacing  a  25-year  old 
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transmitter,  transmission  line,  diplexer, 
exciter  and  related  dissemination 
equipment  as  well  as  associated  test 
equipment.  Station  serves  84,397 
residents. 

File  No.  94073  CRB  Dakota  Nation 
Broadcasting  Corp.,  410  East  2nd 
Avenue,  Sisseton.  SD  57262.  Signed  By: 
Mr.  Michael  Simon.  Station  Manager. 
Funds  Requested:  $581,615.  Total 
Project  Cost:  $775,486.  To  extend  the 
public  radio  service  of  KSVVS,  89.3 
MHz,  Sisseton.  SD  to  serve  additional 
members  of  the  Dakota  and  Sioux 
nations.  Six  FM  translators  will  be 
constructed  from  a  list  that  includes 
eleven  communities  including 
Shakopee,  VVelsch,  Granite  Fall,  and 
Redwood  Falls  in  MN;  Flandreau, 
Marty,  Lower  Brule  and  Ft.  Thompson 
in  SD;  Niobrara  and  Ft.  Totten  in  ND; 
and  Ft.  Peck  in  MT.  A  C-band  uplink 
will  be  constructed  in  Sisseton  SD  and 
each  of  the  six  translator  will  have  C- 
band  downlink  capability.  A  Ku-band 
uplink  to  provide  news  programming  to 
the  system  and  four  production  studios 
will  also  be  constructed  in  Sisseton.  The 
project  will  be  affiliated  with  the  ARIOS 
service  which  distributes  Native 
American  programming  to  public  radio 
stations  nationwide. 

TN  (Tennessee) 

File  No.  94039  CTB  Mid-Atlantic 
Public  Comm  Fdn.,  900  Gelwell, 
Memphis.  TN  38111.  Signed  By:  Mr. 
Michael  J.  LaBonia,  President  &  CEO/ 
Treasurer.  Funds  Requested:  $33,584. 
Total  Project  Cost:  $67,168.  To  improve 
public  television  station  WKNO-TV.  Ch 
10.  in  Memphis.  TN  by  replacing  the 
STL  microwave  link  with  hot  standby, 
so  the  .station  may  continue 
uninterrupted  service  to  the  2.140.000 
residents. 

File  No.  94047  CTN  Univ.  of 
Tennessee  at  Chattanooga.  615  McCallie 
Avenue.  Chattanooga,  TN  37403-2598. 
Signed  By:  Mr.  Frederick  W.  Obear. 
Chancellor.  Funds  Requested:  $49,666. 
Total  Project  Cost:  $99,332.  To  establish 
a  .second  two-way  interactive  video 
classroom,  using  T-1  transmission,  on 
the  applicant's  campus.  The  facility  will 
provide  continuing  education  courses  to 
rural  health  nurses  and  special 
education  teachers.  The  project  will 
serve  southeast  Tennessee,  northeast 
Alabama,  and  northwest  Georgia.  The 
specific  project  objectives  are  as  follows: 
to  increase  the  number  of  rural  health 
nurses  trained  in  advanced  childbirth 
care  to  better  provide  services  to  the 
women  and  children  in  these  remote 
areas;  to  increase  the  number  of  certified 
special  education  teachers  who  work  in 
the  remote  areas  of  southeast  Tennessee; 
and  to  increase  the  number  of  master's 


level  speech/language  teachers  in 
southeast  Tennessee  to  state  mandates 
for  certification  by  the  year  2000. 

File  No.  94103  CTB  Upper 
Cumberland  Broadcast  Cncl.  PO  Box 
2040,  Cookeville.  TN  38502.  Signed  By: 
Mr.  Richard  L.  Castle.  Jr.,  President  & 
General  Manager.  Funds  Requested: 
$230,270.  Total  Project  Cost:  $460,540. 
To  improve  the  operation  of  public 
station  WCTE-TV,  Ch  22.  Cookeville, 
TN,  by  replacing  obsolete  master  control 
and  production  equipment,  including 
video  tape  recorders  and  editing,  a  field 
camera,  graphics  system,  an  audio 
console,  and  test  equipment. 

File  No.  94197  CRB  University  of  TN 
at  Chattanooga,  615  McCallie  Avenue. 
Chattanooga,  TN  37403-2598.  Signed 
By:  Mr.  Frederick  W.  Obear,  Chancellor. 
Funds  Requested;  $7,775.  Total  Project 
Cost:  $15,550.  To  improve  the  signal  of 
public  radio  station  WUTC.  88.1  MHz. 
Chattanooga.  TN,  by  replacing  its 
obsolete  shared-frequency  analog 
microwave  STL  with  a  digital  STL  to 
reduce  crosstalk  from  the  shared 
frequency. 

File  No.  94262  CRB  Guiding  Hands 
for  the  Blind,  Inc..  1970-D  North 
Highland  Ave.,  Jackson,  TN  38305. 
Signed  By:  Mr.  Ernest  Harper,  Jr.. 
General  Manager.  Funds  Requested: 
$90,000.  Total  Project  Cost:  $120,000. 
To  construct  a  noncommercial  public 
radio  station  operating  on  88.7  MHz, 
Lexington,  TN  to  provide  information  to 
visually  and  physically  impaired 
residents  of  West  Tennessee.  The  station 
would  also  provide  the  first  public  radio 
service  to  33,000  people,  and  the  first 
locally  originated  service  to  99,000 
additional  persons.  The  applicant 
currently  provides  service  for  the 
visually  impaired  on  a  Second  Audio 
Program  (SAP)  channel  of  WLJT,  Ch.  1 1 . 
Lexington.  The  proposed  station  will 
serve  133.000  people,  which  includes 
an  estimated  2.500  visually  impaired 
individuals. 

File  No.  94284  CTB  West  Tennessee 
Public  TV  Council.  University  of 
Tennessee  ©  Martin,  Martin,  TN  38237. 
Signed  By:  Mr.  John  C.  Hesse,  General 
Manager.  Funds  Requested:  $258,016. 
Total  Project  Cost;  $516,032.  To 
improve  public  television  station  WLJT- 
TV,  Ch.  11,  in  Lexington,  KY  by 
acquiring  applicant  owned  first  local 
production  capability  which  will 
replace  pre.sently  loaned  production 
items.  Equipment  requested  includes 
studio  cameras,  VTR's.  audio  console 
and  related,  monitors,  intercom  svslem. 
signal  distribution/monitoring  items 
and  installation  supplies.  This  project 
will  enable  this  station  to  radically 
increase  its  local  program  production  .by 
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not  having  to  use  not  always  available, 
badly  worn,  borrowed  equipment. 

TX  Texas 

File  No.  94004  CTB  South  Texas  Pub 
Brdcstg.  System,  4255  S.  Padre  Island 
Dr.  No,  38.  Corpus  Christi.  TX  78411. 
Signed  By:  Mr.  Peter  A.  Frid,  President 
and  General  Manager.  Funds  Requested: 
$718,500.  Total  Project  Cost:  $958,000 
To  improve  the  facilities  of  public 
television  station  KEDT-TV,  Ch.  16.  in 
Corpus  Christi.  by  replacing  worn  out 
studio  equipment  including  cameras, 
video  tape  recorders,  character 
generator,  video  switcher,  cart 
machines,  increasing  capacity  of  their 
routing  switcher  as  well  as  other 
associated  origination  equipment. 
KEDT-TV  also  seeks  to  update 
transmitter  to  stereo  and  Secondary 
Audio  Programming  (SAP)  and  acquire 
appropriate  test  equipment.  Station 
provides  only  public  television  signal  to 
about  580.000  residents. 

File  No.  94010  PRTN  Southwest 
Texas  State  University.  601  University 
Drive.  San  Marcos,  TX  78666.  Signed 
By:  M.  Marion  Tangum,  Director, 
Research  &  Spon  Prog.  Funds 
Requested:  $134,601.  Total  Project  Cost: 
$178,228.  To  conduct  a  feasibility  study 
and  develop  a  strategic  plan  for  the 
telecommunications  infrastructure 
within  a  fifteen  county  area  of 
Southwest  Texas  for  the  purpose  of 
considering  possible  collaborative 
efforts  in  distance  learning  projects  at 
all  levels  of  education,  from  elementary 
school  through  graduate  level  courses. 

File  No.  94016  CTN  Alliance  for 
Higher  Education.  17103  Preston  Road. 
Dallas.  TX  75248-1373.  Signed  By:  Dr. 
Allan  Watson,  President.  Funds 
Requested:  $465,342.  Total  Project  Cost: 
$930,684.  To  purchase  equipment  for 
six  "candid"  video  classrooms,  one  each 
at  the  Baylor  College  of  Dentistry 
(Dallas),  Collin  County  Community 
College  (Piano),  Dallas  Education 
Center,  East  Texas  State  University 
(Commerce).  Midwestern  State 
University  (Wichita  Falls),  and  the 
University  of  North  Texas  Health 
Science  Center  (Fort  Worth).  Using  the 
TAGER  Television  Network,  these 
entities  will  produce  instructional 
programming  for  new  and  historically 
underserved  members  of  the  population 
in  K-12  education,  teacher  training, 
health,  dental  health,  and  allied  health 
training. 

File  No.  94030  CTB  University  of 
Houston,  1600  Snith,  Suite  3400. 
Houston.  TX  77002.  Signed  By:  Mr.  E 
Dell  Felder.  Senior  Vice  Chancellor 
Funds  Requested:  $295,410.  Total 
Project  Cost:  $590,820.  To  improve  the 
facilities  of  public  television  station 


KUHT-TV,  Ch.  8,  in  Houston,  by 
replacing  (rebuilding)  the  aged  and 
worn-out  inter  conductor  tower 
transmission  line.  KUHT-TV  also  seeks 
to  upgrade  and  replace  its  existing 
editing  equipment  by  acquiring  new 
digital  editing  equipment  including 
video  cassette  recorders,  production, 
switcher,  audio  console,  edit  controller, 
digital  video  effects,  graphics  generator 
and  associated  origination  equipment. 
KUHT-TV  provides  the  only  public 
television  signal  to  approximately  3.6 
million  residents. 

File  No.  94065  CRB  University  of 
Texas  at  Austin,  P.O.  Box  7726, 
University  Station.  Austin,  TX  78713- 
7726.  Signed  By:  Mr.  Stephen  A.  Monti, 
Vice  Provost.  Funds  Requested:  $33,399. 
Total  Project  Cost:  $66,800.  To  improve 
public  radio  station  KLT-FM,  90.5 
MHz,  in  Austin,  by  replacing  worn-out 
origination  equipment  including  tape 
recorders,  digital  cart  machines,  on-air 
and  production  microphones  and  a 
telephone  hybrid.  KUT-FM  also  seeks 
equipment  that  will  allow  it  to  meet 
FCC  requirements  for  unattended 
operation.  Station  reaches  more  than  1 
million  people  in  central  TX. 

File  No.  94144  CTN  Houston 
Community  College  System,  22  Waugh 
Drive.  P.O.  Box  7849.  Houston.  TX 
77270-7849.  Signed  By:  Dr.  Charles  A. 
Green.  Chancellor.  Funds  Requested: 
$146,513.  Total  Projec-t  Cost:  $293,027. 
To  establish  a  video  production  studio, 
with  mobile  capability,  to  originate 
educational  and  instructional 
programming  for  an  educational  access 
channel  on  the  cable  television  system 
ser\  ing  the  city  of  Houston. 

File  No.  94149  CTN  San  Isidro 
Independent  School  Dist..  Highway 
1017,  P.O.  Box  10,  San  Isidro,  TX  78588. 
Signed  By:  Mr.  Lisandro  Ramon,  San 
Isidro  Superintendent.  Funds 
Requested:  5292,045.  Total  Project  Cost; 
$584,090.  To  establish  a  two-way, 
interactive  distance  learning  network — 
the  Valley  Irter-Active  Network,  or 
VL-^-MET-l — tnterconnecting  four 
Independent  School  Systems  in  South 
Texas:  San  liiciro.  Raymondville. 
Mirando  City,  and  San  Perlita.  The 
project  will  use  compressed  video 
technology,  with  the  programming 
transmitted  over  the  fiber  optics  lines  of 
the  Valley  Telephone  Cooperative;  the 
Cooperative  is  an  active  partner  in  the 
proposal. 

File  No.  94182  PTN  Amarillo  junior 
College  District,  2201  South 
Washington,  Amarillo,  TX  79109. 
Signed  By:  Mr.  Neil  Mosley,  Vice 
President  for  Business.  Funds 
Requested:  $48,908.  Total  Project  Cost: 
$55,128.  To  develop  a  comprehensive 
telecommunications  plan  for  a  distance 


learning  system  that  would  provide 
instructional  courses  and  educational 
programs  throughout  the  twenty  six 
counties  of  the  northern  Texas 
Panhandle.  The  plan  would  be 
developed  by  the  six  colleges  and 
universities  in  the  Texas  Higher 
Education  Consortium  of  Texas  and 
Oklahoma,  and  would  cooperatively 
involve  institutions  and  agencies  in  K- 
12  education,  continuing  education, 
government  senices  and  other  non- 
profit activities  to  consider  the 
feasibility  of  options. 

File  No.  94185  CRB  North  Texas 
Public  Brdcstg.,  Inc.,  3000  Harry  Hines 
Blvd.,  Dallas,  TX  75201.  Signed  By:  Mr. 
Richard  J.  Meyer,  President.  Funds 
Requested:  $18,876.  Total  Project  Cost: 
$37,752.  To  extend  the  signal  of  public 
radio  station  KERA-FM,  90.1  MHz,  in 
Dallas  by  constructing  a  new  FM 
translator  on  88.7  MHz,  in  Wichita 
Falls.  Translator  will  bring  first  public 
radio  signal  to  68,696  residents.  In 
addition,  KERA-FM  seeks  Integrated 
Service  Digital  Network  (ISDN)  system 
equipment  which  will  allow  it  direct 
access  to  the  uplink  in  Austin. 

File  No.  94192  PTB  Alamo  Public  II 
C  Council,  501  Broadway,  San  Antonio. 
TX  78215.  Signed  By:  Ms.  Joanne  Winik. 
President  and  General  Manager.  Funds 
Requested:  $23,750.  Total  Project  Cost; 
$23,750.  To  plan  for  the  extension  of 
public  television  station  KLRN-TV,  Ch. 
9,  in  San  Antonio,  by  constructing  a 
lower  power  television  station  in 
Laredo.  The  initial  programming  would 
originate  largely  from  KLRN-TV  but 
there  would  be  a  provision  for  local 
origination  insertion.  This  would 
provide  first  public  television  service  to 
approximately  38,600  residents.  Projec;t 
would  conduct  engineering  surveys, 
research  microwave  tower  locations  and 
prepare  the  appropriate  FCC 
applications  for  the  new  station. 

File  No.  94195  PTN  Texas 
Environmental  Center,  1609  Virginia 
Avenue.  Austin,  TX  78704.  Signed  By; 
Mr.  Marshall  Freeh,  Director.  Funds 
Requested:  $73,340.  Total  Projec!  Cost; 
$155,340.  A  proposal  to  plan  for  the 
extension  of  an  electronic 
environmental  library  pi;oject  initiated 
by  the  Texas  Environmental  Center  and 
Rice  University,  using  high-speed  phone 
lines  and  the  internet  in  several  schools 
providing  students  with  the  opportunity 
to  monitor  water  quality  of  area  rivers 
and  to  contribute  data  to  a  state 
assessment  of  area  watersheds.  The  plan 
would  consider  the  expansion  of  this 
network  and  the  testing  of 
teleconfe,-ence  lines  so  that  water 
monitoring  trainers  could  instruct 
.students  from  remote  sites,  to 
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standardize  scientific  procedures  and 
ensure  validity  of  the  data  collected. 
File  No.  94244  CRB  University  of 
Texas  at  Austin,  P.O.  Box  7726, 
University  Station,  Austin,  TX  78713- 
7726.  Signed  By:  Mr.  Stephen  A.  Monti, 
Vice  Provost.  Funds  Requested.  591,534. 
Total  Project  Cost:  $122,046.  To  provide 
th|Q  first  puhlic  radio  service  to  99,000 
rt^dents  of  Tom  Green  County  by 
constructing  an  FM  repeater  station  in 
San  Angelo  operating  on  91.1  MHz.  The 
station  will  rebroadcast  the  program 
seirvice  of  KUT,  90.5  MHz,  Austin  and 
will  be  fed  by  satellite  deliverv. 

jFiie  No.  94252  CTN  Texas  Tech. 
University,  17th  Street  &  Indiana 
Avenue,  Lubbock,  TX  79409-2161. 
Sif^ned  By:  Mr.  Donald  R.  Haragan, 
Ejtecutive  Vice  President.  Funds 
Requested:  $198,941.  Total  Project  Cost: 
$265,255.  To  acquire  the  distribution 
arjcj  origination  equipment  nece.ssary  to 
a(i|vafe  a  fiber  optic  distribution  system 
I  Texas  Tech  University  to  school 
terns,  universities,  regional  education 
yice  centers  and  medical  facilities  in 
jthwestern  Texas,  to  provide  distance 
ling  coursework  at  many  levels 
I  adult  basic  education  to  GED  to 
iuate  courses  in  areas  such  as  health 
fences.  The  proposed  two-way 
interactive  network  would  interface 
with  and  interconnect  the  University's 
Health  Science  Center  TechLink 
Ntjtwork,  presently  using  T-1  lines  with 
future  expansion  to  DS-3  .services;  and 
thfe  West  Texas  Educational  Network 
which  provides  a  com.pre.ssed  video 
seh'ice  through  T-1  lines. 

Pile  No.  94289  PTN  Austin 
Independent  School  District,  1111  West 
6th  Street,  Austin,  TX  78703-5399. 
Signed  By:  Mr.  Terry  N.  Bishop, 
Superintendent.  Funds  Requested: 
$105,424.  Total  Project  Cost:  $146,467. 
To  develop  a  telecommunications  plan 
as  a  cooperative  project  among 
representatives  of  a  consortium  that 
includes  school  districts,  colleges  and 
other  organizations  formed  as  the 
Central  Texas  Distance  Learning 
Nejtwork,  to  identify,  integrate  and 
utilize  non-broadcast  technologies 
throughout  ten  counties  in  central  Texas 
for  distance  learning  classes  and 
training  programs.  The  proposed  plan 
would  determine  the  appropriate 
equipment  and  potential  educational 
materials  for  both  one-way  and  two-way 
interactive  systems  for  video,  voice  and 
data  services  to  as  many  as  forty  school 
di.<3tricfs,  incorporating  a  planned  fiber 
op^c  network  in  the  overall  design. 

UT  (Utah) 

File  No.  94248  PRTB  University  of 
Utah,  101  Wasatch  Drive,  Salt  Lake  City, 
UT  84112.  Signed  By:  Mr.  Ted  Capener. 


Vice  President.  Funds  Requested: 
$17,966.  Total  Project  Cost:  $20,417.  To 
plan  for  the  construction  of  a 
transmission  facility  in  southwestern 
UT.  Proposed  facility  would  provide 
service  from  public  radio  and  television 
stations  KULC-TV,  Ch.  9;  KUED-TV. 
Ch.  7;  and  KUER-FM,  90.1  MHz. 
Although  much  of  this  area  is  covered 
by  a  series  of  public  TV/radio 
translators,  the  proposed  facility  should 
improve  signal  penetration  and  allow 
for  some  of  the  existing  translators  to  be 
relocated  to  pockets  that  are  u/iserved. 

File  No.  94260  CRTB  University  of 
Utah,  101  Wasatch  Drive,  Salt  Lake  City 
UT  84112.  Signed  By:  Mr.  Ted  R. 
Capener,  Vice  President.  Funds 
Requested:  $197,157.  Total  Project  Cost: 
$274,106.  To  extend  the  signal  of 
KULC-TV,  Ch.  9,  Salt  Lake  City,  by 
activating  nine  (9)  public  television 
translators  to  carry  the  educational/ 
instructional  programming  of  KULC- 
TV.  Project  will  also  extend  the  (PBS) 
signal  of  KUED-TV,  Ch.  7,  Salt  Lake 
City,  by  installing  a  new  translator  and 
replacing  two  worn-out  translators. 
Lastly,  to  extend  the  signal  of  public 
radio  .station  KUER-FM  90.1  MHz,  in 
Salt  Lake  City,  by  activating  two  new 
translators  in  Dutch  John-Manila  and 
Mt.  Hillers-Ticaboo.  This  project  affects 
the  following  counties  in  UT:  Kane, 
Garfield,  Wasatch,  Millard,  Iron,  Tooele, 
Juab,  Daggett,  and  Duchesne. 

VA  (Virginia) 

File  No.  94015  PTN  Arlington 
Cmmnty  Access  Corp.  &  TV,  3401  N. 
Fairfax  Drive.  #300,  Arlington  County, 
VA  22201.  Signed  By:  Mr.  Paul 
LeValley,  Executive  Director.  Funds 
Requested:  $85,963.  Total- Project  Cost: 
$85,963.  To  conduct  a  comprehensive 
study  of  Arlington  County.  Virginia's 
non-profit  service  organizations 
regarding  their  telecommunications 
needs,  in  order  to  effectively  plan 
methods  to  use  the  resources  of 
Arlington  Community  Television, 
which  incorporates  public  access 
television  and  other  methods  of 
telecommunications  in  providing 
community  services. 

File  No.  94033  CRB  CAPRA.  Inc.. 
Route  2,  Box  50.  Mechanicsville,  VA 
23111.  Signed  By  Ms.  Catherine 
Patterson,  Project  Manager.  Funds 
Requested:  $11,820.  Total  Project  Cost: 
$23,640.  To  construct  a  satellite 
downlink  at  WCPB-FM,  a  proposed 
public  radio  station  for  operation  on 
91.9  MHz  in  Charlottsville,  VA.  The 
satellite  downlink  will  enable  WCPB- 
FM  to  provide  programming  distributed 
nationally  by  the  public  radio  satellite 
system. 


File  No.  94042  CTN  Clarendon 
Foundation,  13422  Elliot  An  Court, 
Herndon,  VA  22071.  Signed  By:  Mr. 
Kemp  R.  Harshman,  President.  Funds 
Requested:  $4,200.  Total  Project  Cost: 
$8,400.  To  expand  the  services  provided 
by  the  applicant  through  the  purchase  of 
a  satellite  downlink  and  S-VHS 
recorder  to  record  public  domain 
educational  programs  for  distribution  by 
ITFS  systems  in  Henderson,  NV, 
Syracuse.  NY  and  other  potential 
locations. 

File  No.  94050  CTB  Hampton  Roads 
Educ.  T/C  Assoc,  5200  Hampton 
Boulevard,  Norfolk,  VA  23508.  Signed 
By:  Mr.  John  R.  Morison,  President  and 
General  Manager.  Funds  Requested: 
$571,719.  Total  Project  Cost:  $1,143,438. 
To  improve  the  transmission  facilities  of 
public  television  station  WHRO-TV,  Ch. 
15,  Norfolk  by  replacing  a  20  year  old 
transmitter  and  related  equipment.  The 
project  will  also  replace  three  14  vear 
old  1'  videotape  recorders.  WHRO-TV 
serves  1.6  million  people  in  the 
southeast  Virginia  and  Northeast  North 
Carolina. 

File  No.  94055  CRB  James  Madison 
University,  SeegerHall,  821  South  Main 
St.,  Harrisonburg,  VA  22807.  Signed  By: 
Mr.  Henry  J.  Schiefer,  Asst.  V.P. 
Finance.  Funds  Requested:  S9  602.  Total 
Project  Cost:  $19,204.  To  improve  the 
production  capabilities  of 
noncommercial  radio  station  WXJM- 
FM,  88.7  MHz.,  Harrisonburg,  by 
replacing  an  obsolete  audio  console. 
WXJM-FM  is  operated  by  the  students 
of  James  Madison  University  and  serves 
89,300  residents  of  Rockingham  County. 

File  No.  94236  CTN  Old  Dominion    ' 
University,  Room  228  Education 
Building,  Norfolk,  VA  23539-0228. 
Signed  By:  Dr.  James  C.  Phillips, 
Director,  Academic  TV  Services.  Funds 
Requested:  $1,822,352.  Total  Project 
Cost:  $3,644,705.  To  extend  the  satellite 
delivered  instructional  services  of  Old 
Dominion  University  and  initiate  a  new 
higher  education  service  called 
Telfctechnet.  This  service  will  provide 
the  final  two  years  of  bachelors  degree 
programs  via  satellite  to  13  community 
colleges  within  Virginia.  The  project 
will  fund  5  instructional  classrooms  at 
Old  Dominion  University  and  Ku-band 
satellite  video  downlinks,  VSAT 
downlinks  for  data,  and  instructional 
classrooms  at  each  community  college. 
Community  Colleges  participating  in  the 
project  are  located  in  Weyers  Cave, 
Clifton  Forge,  Dansville,  Locust  Grove, 
Middletown,  Dublin,  Annandale. 
Martinsville,  Richlands.  Roanoke,  and 
Wvtheville. 

File  No.  94302  CTN  Black  College 
Satellite  Network.  2011  Crystal  Drive. 
Suite  1100.  Arlington.  VA  22202. 
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Signed  by:  Dr.  Mabel  P.  Phifer. 
President.  Funds  Requested:  $1,151,250. 
Total  Project  Cost:  $1,535,000.  To  add 
five  additional  satellite  uplinks  to  the 
Black  College  Satellite  Network  (BCSN) 
in  order  to  provide  additional  minority 
programming  for  distribution  to  105 
historically  and  predominantly  black 
colleges  and  universities  nationwide. 
New  satellite  uplinks  will  be  placed  at 
Tuskegee  University  in  Alabama. 
Hampton  University  in  Virginia. 
Cheumney  University  in  Pennsylvania. 
Clark  Atlanta  University  in  Georgia,  and 
at  BCSN  headquarters  in  Washington. 
DC.  Microwave  equipment  will  also  be 
constrjcted  to  connect  Bow  ie  State 
University  in  Maryland  and  Delaware 
State  University  in  Delaware  with 
existing  BCSN  member  school  uplinks. 

File  No.  94314  CTB  Great  WA  Educ. 
T/C  Association,  3620  South  27th 
Street.  Arlington,  VA  22206.  Signed  by: 
Mr.  ]erry  Butler.  V.P.  Eng  and  Computer 
Service.  Funds  Requested:  $595,300. 
Total  Project  Cost:  $1,190,600.  To 
improve  the  production  capabilities  of 
public  television  station  WETA-T\'.  Ch. 
26.  Washington,  by  replacing  10 
videotape  recorders  over  10  years  old 
with  an  automated  tape  cart  system.  The 
videotape  equipment  will  permit 
continuation  of  production  of  local  and 
national  programming. 

File  No.  94318  CRB  Greater  WA  Educ. 
T/C  Association.  3700  S.  Four  Mile  Run 
Drive.  Arlington.  VA  22206-2304. 
Signed  by:  Mr.  Tom  Livingston.  Senior 
VP/CM  WETA-FM.  Funds  Requested: 
S324.259.  Total  Project  Cost:  $432,345. 
To  establish  a  repeater  FM  station 
operating  on  91.7  MHz.  Leonardtown. 
MD  to  provide  the  first  public  radio 
service  to  130.000  people  in  southern 
Mar>land  and  the  northern  neck  of 
Virginia.  The  proposed  station  will 
rebroadcast  the  program  ser\ice  cf 
WETA-FM.  Washington. 

VT  (Verniont) 

File  No.  94001  CRB  Vermont  Public 
Radio.  107.9  Ethan  Allen  Avenue, 
Colchester,  VT  05446.  Signed  by:  Mr. 
Mark  Vogelzang.  President  and  CEO. 
Funds  Reque.sted:  $194,970.  Total 
Project  Cost:  $389,940.  To  replace 
obsolete  studio  equipment  and  improve 
the  program  production  capabilities  of 
Ve.Tnont  Public  Radio,  which  operates 
three  stations  in  that  state — in  Wind.sor. 
Colchester,  end  Rutland.  Vermont 
Public  Radio  is  moving  its 
headquerters — which  will  include  its 
main  production  facility — ftom  Windsor 
to  Colchester.  This  project  is  part  of  that 
relocation.  The  project  would  purchase 
full  master  control  room,  production 
control  room,  news  production  room, 
tind  talk  studio  equipment.  It  would  also 


purchase  subcarrier  units  to  permit 
V'ermont  Public  Radio  to  use  Vermont 
ETV's  existing  microwave  system;  this 
would  provide  a  technically  superior 
transmission  of  Vermont  Public  Radio's 
signal  from  its  main  studio  to  its  two 
repeater  stations. 

File  No.  94044  CTBN  Vermont  ETV. 
Inc.,  68  Ethan  Allen  Avenue.  Colchester. 
VT  05446-3129.  Signed  by:  Mr.  John  E. 
King,  VT/Finance  &  Administration. 
Funds  Requested:  $1,042,500.  Total 
Project  Cost:  $1,390,000.  To  improve  the 
switching  and  interconnection  facilities 
of  Vermont  ETV.  Inc.  ("VETV").  which 
operates  four  stations  and  offers  the  sole 
public  TV  signal  to  most  of  the  State's 
residents.  For  VETV's  control  center  in 
Colchester,  the  project  would  purchase 
machine  control  and  signal  switching 
systems  as  well  as  a  control  room 
automation  package.  This  would 
increase  the  center's  signal  routing 
capacity  and  greatly  improve  the 
integration  of  its  signal  and  control 
systems.  The  proposed  microwave 
would  provide  a  full  duplex,  digital 
system  connecting  the  Colchester  studio 
to  VETV's  four  transmission  sites.  It 
would  be  able  to  transmit  three  TV,  12 
audio,  and  many  data  circuits.  This 
would  enable  VETV  to  distribute 
diverse  distant  learning  services  via 
cable  television,  wireless  cable,  and 
ITFS  and  to  offer  data  interconnection 
to  varied  noncommerical  entities. 

File  No.  94094  PTBN  Critical 
Lang&Area  Stud's  Cons.  Inc.,  Kipling 
Road,  P.O.  Box  676,  Brattleboro.  VT 
05302.  Signed  by:  Mr.  Harry  G.  Barnes. 
Jr..  Executive  Director.  Funds 
Requested:  $82,701.  Total  Project  Cost: 
S108.707.  To  plan  a  telecommunications 
service  for  the  forty-three  member 
organizations  of  the  Critical  Language 
and  Area  Studies  Consortium  (CLASC) 
plus  other  K-12  and  higher  education 
schools,  distance  learning  providers, 
national  foreign  language  centers, 
research  institutes  and  other 
organizations  involved  in  foreign 
language  education  and  training.  The 
plan  would  assess  possible  options  for 
a  national  and  potentially  international 
interactive  distance  learning  network, 
particularly  to  focus  on  Arabic,  Chinese. 
Japanese  and  Russian  languages  and 
cultures. 

WA  (Washington) 

File  No.  94032  CRB  Washington  Slate 
University,  Administration  Road, 
Pullman.  WA  99164-2530.  Signed  by: 
R.V.  Smith,  Vice  Provost  for  Research. 
Funds  Requested:  $315,996.  Total 
Project  Cost:  $450,801.  To  bring  first 
public  radio  service  to  62,428  people  in 
eastern  Washington  by  constructing  FM 
repeaters  at  Moses  Lake  and  Walla 


Walla,  to  carry  the  signal  of  the 
Northwest  Public  Radio  Network  in 
Pullman.  WA;  to  construct  new  digital 
audio  interconnection  facilities  to 
provide  service  to  those  stations;  and  to 
replace  an  analog  microwave 
interconnection  that  can  no  longer 
provide  service  to  other  receiving 
stations  on  the  system. 

File  No.  94034  CTB  Washington  State 
University.  Administration  Road, 
Pullman,  WA  99164-2530.  Signed  by; 
Mr.  R.V.  Smith,  Vice  Provost  and  Dean. 
Funds  Requested:  $35,407.  Total  Project 
Cost:  $70,814.  To  provide  local  program 
production  capability  for  public 
television  station  KNTW,  Ch.  31, 
Pvichland.  WA.  a  repeater  station  of 
public  station  KWSU-TV,  Pullman, 
WA.  by  equipping  an  editing  suite  a.nd 
an  electronic  field  production  unit. 

File  No.  94161  CTB  KCTS  Television, 
401  Mercer  Street,  Seattle.  WA  93109. 
Signed  by:  Mr.  Bumill  F.  Clark, 
President  and  CEO.  Funds  Requested: 
S249.663.  Total  Project  Cost:  $499,326. 
To  improve  the  production  capability  of 
public  television  station  KCTS.  Ch.  9, 
Seattle.  WA.  by  replacing  unreliable  and 
obsolete  analog  videotape  machines,  a 
sw  itcher  and  a  digital  video  effects 
mai  bine.  The  station  serves  3  million 
persons. 

File  No.  94171  PRTN  City  of 
Richland,  505  Swift  Blvd..  Richland, 
WA  99352.  Signed  by:  Mr.  Joseph  C. 
King.  City  Manager.  Funds  Requested: 
Si 50.000.  Total  Project  Cost:  $250,000. 
To  develop  a  master  plan  for  a  civic 
information  highway  within  the  city  of 
Richland.  Washington,  that  would  be  a 
coordinated  effort  involving  community 
stakeholders  including  educational 
institutions  at  all  levels,  libraries, 
foundations,  public  utilities  and 
services,  and  local  government  agencies. 
In  developing  the  plan  and  consensus 
for  the  aspects  of  a  voice,  video  and  data 
network  for  distance  leaming-'training. 
public  safety,  emergency 
communications  and  other  serv  ices,  the 
city  would  appoint  a  Citizen's  Advisory 
Council  to  provide  advice  and 
recommendations. 

File  No.  94175  CRB  Centralia  College. 
600  West  Locu.st,  Centralia,  WA  98531. 
Signed  by:  Dr.  Henry  P.  Kirk.  President. 
Funds  Requested:  $182,231.  Total 
Project  Cost:  $242,975.  To  replace  and 
relocate  obsolt- te  transmitter  and  tower, 
and  to  upgrade  studio  production 
equipn;ent  at  KCED-FM.  91.3  MHz, 
Centralia,  WA,  which  will  provide  first 
public  radio  sen'ice  to  30,000  persons  in 
the  proposed  coverage  area. 

Wl  (Wisconsin) 

File  No.  94041  CRTB  Educational 
Communications  Board  3319  West 
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Be  tline  Highway.  Madison.  \VI  53713- 
42«i6.  Signed  by:  Mr.  Glenn  A.  Davison. 
Fx^cutive  Director.  Funds  Requested: 
S549.917.  Total  Project  Cost:  Si. 199,835. 
To  irnprove  the  signals  of  two  public 
rac  io  stations,  two  public  television 
sta  ions,  and  one  television  translator  in 
the  Wisconsin  statewide  public 
broadcasting  system  by  replacing 
various  wom-out  and  outmoded 
conponents  of  their  transmission 
systems.  The  stations  are  WHHI-FM, 
91. 3  MHz,  Highland:  WHWC-TWFM. 
Ch  28/88.3  MHz,  Menomonie:  WHRM- 
FV  ,  90  9  MHz,  Wausau;  and  translator 
\Vf  4AU.  Adams.  The  improvements 
will' assist  approximately  120,000 
pei^ns  to  receive  better  signals  from 
thesje  stations. 

I  ^le  No.  94189  CTB  University  of 
Ui  ;cons:n.  621  University  Avenue, 
Madison.  \V1  53706.  Signed  by:  M.s. 
Chi^ryl  E.  Gest,  Admin.  Officer/ 
Re<  .Adm-Fin.  Funds  Requested: 
SU  O.'JOO.  Total  Project  Cost:  $300,000. 
To  improve  the  production  capability  of 
WHA  Television/Green  Bay.  Green  Bay. 
UI  by  replacing  wom-out  and 
unreliablvi  field  and  studio  production 
equi(pment,  including  cameras  and  a 
character  generator.  The  facility 
prolvides  programming  to  the  six 
^t;.'.  ons  of  Wisconsin  Public  Television, 
iv  hith  serve  the  entire  state. 

Fije  No.  94201  PTN  University  of 
Wi:.Consin  Centers.  150  E.  Gilman 
Stnset.  Madison.  WI  53703.  Signed  by: 
Mr  Robert  Erikson,  Director,  Research 
Ad  TJin.  Funds  Requested:  $30,041. 
Total  Project  Cost:  $57,589.  To  design  a 
dis  ance  education  network  to  connect 
the  thirteen  campuses  that  comprise  the 
Un  versity  of  Wisconsin  Centers,  with 
the  eentra!  administration  in  Madison 
anc  with  local,  regional,  state  and 
nat  ona!  networks.  The  proposed 
dis'  ance  learning  network  could 
pOt?ntially  involve  various  technologies 
in  £  n  interconnected  system  that  would 
ena  ble  participating  organizations  in 
hig  ler  education,  professional 
development.  K-12  education,  libraries 
anc  government  offices  to  be  included 
in  i  iteractive  video,  voice  and  data 
serlces. 

File  No.  94269  CRB  University  of 
\Vi<iconsin.  821  University  Avenue, 
Madison.  WI  537CG.  Signed  by:  Ms. 
Ch( fyl  E.  Gest,  Administrative  Officer. 
Fui  ds  Requested:  $114,710.  Total 
Pro  tct  Cost:  $229,420.  To  improve  the 
pro  duction  capability  of  public  station 
WHA-TX',  Ch.  21.  Madison,  WI,  by 
developing  a  digital  video  exchange 
network  to  allow  for  the  timely 
e.xc  lange  of  works  in  progress  among 
wicely  dispersed  workstations  for 
lollaborative  productions. 


File  No.  94305  CRB  White  Pine 
Community  Bdcstg,  Inc.,  303  West 
P.'ospect  Street,  Rhinelander,  WI  54501. 
Signed  By:  Mr.  Robert  M.  Fiorxhi. 
President.  Funds  Requested:  S30.800. 
Total  Project  Cost:  $30,800.  To  expand 
the  signal  of  public  radio  station  W.KPR. 
91.7  MHz.  Rhinelander,  WI.  by  raising 
the  power  of  its  translator,  W265.\I.  at 
Ironwood,  WI.  to  100  watts  and 
providing  first  public  radio  ser\ice  to 
3.500  residents  in  addition  to  the  more 
th?n  12,500  persons  presently  served  by 
the  translator;  to  improve  the 
production  capability  of  WXPR  by 
replacing  wom-out  and  obsolete 
equipment,  including  an  audio  console, 
a  CD  player,  and  switchers.  The  project 
will  also  make  some  minor  adjustments 
to  the  operation  of  the  main  trans.mitter. 
WXPR  currently  serves  63,000  residents 
of  northern  Wisconsin. 

W  V  (West  Virginia) 

File  No.  94008  CTB  WV  Educational 
Bdcstng  Authority,  600  Capitol  Street. 
Charleston,  WV  25301.  Signed  By:  Ms 
Rita  Ray,  Acting  Executive  Director. 
Funds  Requested:  $116,080.  Total 
Project  Cost:  $232,160.  To  improve 
public  television  station  WPBY-TV.  Ch 
33,  in  Charleston.  WV,  by  upgrading  its 
local  production  capability  to  meet  PBS 
station  standards,  through  securing  Beta 
tape  machines,  a  portable  camera  and  a 
dockable  tape  machine,  so  the  station 
may  continue  quality  State,  and  PBS, 
acceptable  production  of  programs  to 
serve  the  West  Virginia  Network  of 
772.451  residents  and  the  national 
audience. 

File  No.  94028  CRB  WV  Educational 
Bdcstng  Authority.  600  Capitol  Street. 
Charleston.  WV  25301.  Signed  By:  Ms. 
Rita  Ray.  Acting  Executive  Director. 
Funds  Requested:  $523,611.  Total 
Project  Cost:  $758,130.  To  improve  the 
West  Virginia  Public  Radio  Network, 
whose  originating  station  is  WVTN-FM 
in  Charleston.  WV.  by  constructing  two 
repeater  stations,  one  at  Petersburg  and 
one  at  White  Sulphur  Springs,  each 
with  its  own  satellite  downlink, 
bringing  first  signal  to  80,575  un-sened 
residents.  Additionally,  applicant  is 
Tf  questing  an  upgrade  of  the  Charleston 
production  studio  which  includes  4 
studio  consoles  and  6  downlinks  for  its 
6  other  radio  stations  resulting  in 
providing  quality  programs  to  many 
unserved  rural  people  and  increase  the 
signal  reliability  over  the  present 
microwave  system.  This  network 
currently  serves  1.956.264  people. 

File  No.  94309  CTB  WV  Educational 
Bdcstng  Authority.  600  Capitol  Sl.-eet. 
Charleston.  W  V  25301.  Signed  By:  Ms. 
Rita  Ray,  Acting  Executive  Director. 
Funds  Requested:  $149,500.  Total 


Project  Cost:  $299,000.  To  improve 
public  television  station  WNPB-TV.Ch 
24.  in  Morgantown.  WV  by  replacing 
basic  studio  production  equipment, 
including  3  studio  cameras,  video 
monitors,  switcher,  video  control 
console  and  vectorscope,  so  the  station 
may  cori'inue  to  ser.'e  718,016  residents 
in  the  State  TV  Network  with  programs 
of  statewide  interest. 

\V\  (Wyoming) 

File  No.  94069  CRB  .Northern  Arapaho 
Tribe.  533  Ethete  Road.  Ethete,  WV 
82520.  Signed  By:  Mr.  John  Smith, 
Chairman,  Radio  Commun.  Commit. 
Funds  Requested:  $325,744.  Total 
Project  Cost:  $434,325.  To  construct  a 
new  noncommercial  radio  station 
operating  on  89. 5  MHz.  Ethete.  to 
provide  the  first  public  radio  ser\ice  to 
35,733  people  in  the  Big  Horn  Basin  and 
the  Wind  River  Indian  Reservation.  The 
station  wiil  provide  local  broadcasts  and 
also  rebroadcast  programming  from 
KUWR(FM),  Wyoming  Public  Radio  in 
Laramie.  A  satellite  receive  terminal 
will  provide  Native  American 
programming  from  the  ARIOS  program 
service. 

File  .No.  94306  CTN  Campbell  Co. 
Board  of  Cooperative,  525  West 
Lakeway,  Suite  107,  Gillette.  WY  82718 
Signed  By:  Mr.  Mark  A.  Higdon. 
Superintendent.  Funds  Requested: 
$431,000.  Total  Project  Cost:  $806,000. 
To  establish  a  distance  learning  network 
using  varied  technologies  to  ser\e 
diverse  entities  in  Campbell  Co.  and  the 
community  of  Kaycee  in  southern 
Iohn,son  Co..  WY.  The  projec*  would 
purchase  a  four-channel  ITFS  system 
(with  two  transmission  sites),  a  fixed 
VSAT  uplink,  a  mobile  VSAT  uplink, 
video  classrooms,  a  C/Ku-band  satellite 
video  receive-only  earth  station,  a 
telephone  bridge,  codec  equipment,  a 
community  fiber  loop,  and  other 
associated  equipment. 

AK  (Alaska) 

File  No.  94002  CRB,  Old  File  No. 
93080.  Raven  Radio  Foundation.  Inc  . 
Sitka.  AK. 

File  No.  94022  CRB.  Old  File  No 
93234.  Kuskokw  im  Public  Bdcstg  Corp. 
McGrath.  AK. 

File  No.  94142  CTBN.  Old  File  No. 
93259.  University  of  Alaska-Fai.dianks. 
Fairbanks.  AK. 

File  No  94285  CRB.  Old  File  No. 
93191.  Kashunami-vit  School  District. 
Chevak.  AK. 

AL  (Alabama) 

File  No.  94143  CTB.  Old  File  No. 
93084.  Auburn  University.  Auburn 
Univ..  AL. 
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CA  (California) 

File  No.  94212  CRB.  Old  File  No. 
93125,  Mendocino  County  Public 
Bdcstg,  Philo,  CA. 

File  No.  94249  CRB,  Old  File  No. 
93019,  Santa  Monica  Community 
College,  Santa  Monica,  CA. 

CO  (Colorado) 

File  No.  94214  CTB,  Old  File  No. 
93037,  University  of  Southern  Colorado, 
Pueblo,  CO. 

CT  (Connecticut) 

File  No.  94019  CRB,  Old  File  No. 
93226,  Connecticut  Radio  Info.  System, 
Inc..  VVothersfield,  CT. 

File  No.  94038  CTB,  Old  File  No. 
93293,  Ccnnecticut  Public  Brdcstg.,  Inc., 
Hart  fort,  CT. 

FL  (Florida) 

File  No.  94120  CTB,  Old  File  Nos. 
93285,  92052,  Community 
Communicciions,  Inr.,  Orlando,  FL. 

File  No.  94150  CFB.  Old  File  No. 
93283,  VVJCT,  Inc..  Jacksonville.  FL. 

File  No.  94282  CTB.  Old  File  No. 
93235,  FL  Keys  Educaf  I  Broadcasters, 
Inc.,  Key  West,  FL. 

KS  (Kansas) 

File  No.  94119  CTB,  Old  File  No. 
93271.  Smoky  Hills  Public  Television, 
Bunker  Hill,  KS. 


MA  (Massachusetts) 

File  No.  94199  CRB.  Old  File  No. 
93255,  University  of  Massachusetts, 
Boston,  MA. 

MI  (Michigan) 

File  No.  94012  CTB,  Old  File  No. 
93090,  Grand  Valley  State  University, 
Grand  Rapids,  MI. 

File  No.  94127  CTB.  Old  File  No. 
93116,  Michigan  State  University,  East 
Lansing.  MI. 

File  No.  94272  CRB.  Old  File  No. 
93179,  Central  Michigan  University,  Mt. 
Pleasant,  MI. 

MO  (Missouri) 

File  No.  94200  CTB.  Old  File  No. 
93005,  Ozarks  Public  T/C,  Inc.. 
Springfield.  MO. 

File  No.  94206  CTB,  Old  File  No. 
93278.  St.  Louis  Regional  Ed  &  Public 
TV,  St.  Louis,  MO. 

NC  (North  Carolina) 

File  No.  94299  CTN,  Old  File  No. 
93071,  Pembroke  State  University, 
Pembroke,  NC. 

NY  (New  York) 

File  No.  94058  CTB,  Old  File  No. 
93255,  WMHT  Educational  Telecomm., 
Inc.,  Schenectady,  NY. 

File  No.  94240  CTB,  Old  File  No. 
93061,  Mountain  Lake  Public  T/C 
Council,  Plattsburgh,  NY. 


OK  (Oklahoma) 

File  No.  94152  CRB.  Old  File  No. 
93300,  Langston  University.  Langston. 
OK. 

File  No.  94292  CRB,  Old  File  No. 
93158,  East  Central  University,  Ada, 
OK. 

TN  (Tennessee) 

File  No.  94007  CTB,  Old  File  No. 
93137,  Metropolitan  Board  of  Pub. 
Educ,  Nashville,  TN. 

TX  (Texas) 

File  No.  94003  CRB.  Old  File  No. 
93266.  South  Texas  Public 
Broadcasting.  Corpus  Christi,  TX. 

File  No.  94181  CTB,  Old  File  No. 
93189,  Capital  of  TX  Public  T/C 
Council,  Austin,  TX. 

VA  (Virginia) 

File  No.  94087  CTB,  Old  File  Nos, 
93168,  92100,  Shenandoah  Valley  ETV 
Corp.,  Harrisonburg.  VA. 

WA  (Washington) 

File  No.  94241  CRB.  Old  File  No. 
93114.  Bellevue  Community  College. 
Bellevue.  VVA. 

|FR  Doc.  94-11550  Filed  5-12-94,  9;45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-94-3753;  FR-3669-N-01] 

NOFA  for  the  Public  and  Indian 
Housing  Tenant  Opportunities 
Program  Technical  Assistance 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  funding  avaiiabililv 
for  FY  1994. 

SUMMARY:  HUD  is  announcing  the 
availability  of  S25  million  for  Fiscal 
Year  1994  under  the  Public  and  Indian 
Housing  Tenant  Opportunities  Program 
(TOP).  HUD  has  reinvented  resident 
management  and  created  the  TOP  which 
expands  the  range  of  the  resident 
managed  activities  so  that  resident 
organizations  can  set  priorities  based  on 
the  needs  in  their  communities.  The 
program  provides  assistance  to  resident 
grantees,  including  Resident  Councils 
(RCs),  Resident  Management 
Corporations  (RMCs),  Resident 
Organizations  (ROs),  National  Resident 
Organizations  (NRO),  Statewide 
Resident  Organizations  (SRO),  and 
Regional  Resident  Organizations  (RRO), 
to  fund  training  and  other  tenant 
opportunities,  such  as  the  formation  of 
such  entities,  identification  of  the 
relevant  social  support  needs,  and 
securing  of  such  support  for  residents  of 
public  and  Indian  housing.  The  NOFA 
discusses  eligibility,  funding  amounts, 
selection  criteria,  how  to  apply  for 
funding,  and  the  selection  process. 
DATES:  Application  kits  may  be 
requested  beginning  May  10,  1994.  The 
application  deadline  will  be  specified  in 
the  application  kit,  and  will  be  firm  as 
to  date  and  time.  Applicants  will  have 
at  least  60  days  from  today's  publication 
of  the  NOFA  to  prepare  and  submit  their 
proposals. 

ADDRESSES:  To  obtain  a  copy  of  the 
application  kit.  please  write  the 
Resident  Initiatives  Clearinghouse,  Post 
Office  Box  6424.  Rockville.  MD  20850, 
or  call  the  toll  free  number  1-800-9.55- 
2232.  Requests  for  application  kits  must 
include  your  name,  mailing  address 
(including  zip  code),  telephone  number 
(including  area  code),  and  should  refer 
to  document  FR-3669.  This  NOFA 
cannot  be  used  as  the  application. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Jenkins  or  Barbara  J. 
Armstrong,  Office  of  Resident 
Initiatives,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street 


SW..  room  4112,  Washington,  DC  20410. 
Telephone  number  (202)  708-3611.  All 
Indian  applicants  may  contact  Dom 
Nessi,  Director.  Office  of  Native 
American  Programs,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW..  room  4140, 
Washington,  DC  20410.  Telephone 
number  (202)  708-1015.  Hearing-  or 
speech-impaired  persons  may  use  the 
Telecommunications  Devices  for  the 
Deaf  (TDD)  by  contacting  the  Federal 
Information  Relay  Service  on  1-800- 
877-TDDY  (1-800-877-8339)  or  202- 
708-9300  for  information  on  the 
program.  (Other  than  the  "800  "  TDD 
number,  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget,  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3501-3520),  and 
assigned  OMB  control  number  2577- 
0127. 

I.  Purpose  and  Description 

A.  Authority 

Section  20,  United  States  Housing  Act 
of  1937  (42  U.S.C.  1437r);  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

B.  Statutory  Background 

Section  122  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L.  100-42,  approved  February  5, 
1988)  amended  the  U.S.  Housing  Act  of 
1937  (1937  Act)  by  adding  a  new  section 
20.  In  part,  section  20  states  as  its 
purpose  the  encouragement  of 
"increased  resident  management  of 
public  housing  projects  land  the 
provision  of  funding)  *   *    *  to  promote 
formation  and  development  of  resident 
management  entities"  (Sec.  20(a)). 
Under  section  20(f)(1): 

IThe  Secretary  shall  provide  nnanc.ial 
assistance  to  resi  lent  management 
corporations  or  re;ident  councils  thiit  obtain, 
by  contract  or  othe.-wise,  technical  assistance 
for  the  development  of  resident  management 
entities,  including  tie  formation  of  such 
entities,  the  develop.nent  of  the  management 
capability  of  newly  formed  or  existing 
entities,  the  identificition  of  the  social 
support  needs  of  resi  lenfs  of  public  housing 
projects,  and  the  sec\iring  of  such  support.) 

Under  section  20(f)(2),  this  financial 
assistance  may  not  exceed  $100,000 
with  respect  to  any  public  and  Indian 
housing  project,  and  subsection  (0(3) 
limits  the  assistance  within  the  context 
of  funds  available  under  section  14  of 


the  1937  Act  (Comprehensive 
Improvement  Assistance  Program). 
Section  20  is  implemented  in  24  CFR 
part  964  and.  for  Native  American 
Programs,  in  24  CFR  part  905,  subpart 
O.  The  rules  set  forth,  among  other 
things,  the  policies,  procedures,  and 
requirements  of  resident  participation 
and  management  of  public  and  Indian 
housing. 

In  FY  1988,  $2.5  million  was  awarded 
to  27  resident  organizations;  in  FY  1989, 
$2.5  million  was  awarded  to  35  resident 
organizations;  in  FY  1990,  $2.4  million 
was  awarded  to  37  resident 
organizations;  in  FY  1991,  $4.9  million 
was  awarded  to  96  organizations;  in  FY 
1992  $4.6  million  was  awarded  to  94 
organizations;  and  in  FY  1993,  $4.7 
million  was  awarded  to  94 
organizations.  In  FY  1994,  $25  million 
is  available  for  technical  assistance  and 
training  for  activities  under  the  TOP 
program. 

Today.  383  resident  groups 
throughout  the  country  are  in  training 
under  this  public  and  Indian  housing 
program.  HUD  supports  the  resident 
management  movement,  as  well  as  other 
self-sufficiency  and  improvement 
programs  designed  to  benefit  public  and 
Indian  housing  residents.  The  Office  of 
Resident  Initiatives  in  Public  and  Indian 
Housing  has  been  created  to  deliver  a 
variety  of  resident  initiative  programs, 
with  assistance  from  a  network  of 
Resident  Initiatives  Coordinators  (RICs) 
or  Community  Relations  and 
Involvement  Specialists  (CRIs)  in  HUD's 
field  structure.  The  RICs/CRIs  are 
available  to  provide  direct  assistance  to 
residents  and  resident  groups  interested 
in  resident  initiatives  programs. 

C.  Key  Features  of  This  NOFA 

(1)  This  NOFA  announces  the  new 
Tenant  Opportunity  Program  (TOP), 
which  was  formerly  the  Public  and 
Indian  Housing  Resident  Management 
Program.  Resident  organizations  and 
housing  authorities  across  the  country 
overwhelmingly  requested  that  the 
Department  of  Housing  and  Urban 
Development  (HUD)  revamp  the 
Resident  Management  Program  to  meet 
the  needs  in  their  communities  for 
business  development,  education,  job 
training  and  development,  social 
services,  and  opportunities  for  other 
self-help  initiatives.  In  complying  with 
the  request  of  residents  and  housing 
authorities.  HUD  has  reinvented 
resident  management  and  created  the 
TOP.  The  new  TOP  will  enable  resident 
organizations  to  establish  priorities 
based  on  the  needs  in  their  public  and 
Indian  housing  communities  aimed  at 
furthering  economic  lift  and 
independence. 
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The  authority  for  the  TOP  program 
comes  from  Section  20  of  the  1937  Act; 
section  20(0  authorizes  technical 
assistance  and  training.  Financial 
assistance  in  the  form  of  technical 
o*3sistance  grants  is  provided  by  the 
Sfccretarj'  to  resident  grantees  to  prepare 
fdr  management  activities  in  their 
h(iusing  development  (hereinafter 
rtilVrred  to  as  TOP  technical  assistance 
gidnts).  Technical  assistance  grants  are 
ai .  lilohle  for  "the  development  of 
rtfident  manat;ement  entities,  including 
t^  t  formation  of  such  entities,  the 
d  ;  •ulopment  of  the  management 
c;    iibility  of  newly  formed  or  existing 
en  ilies,  the  identification  of  the  social 
si  )port  needs  of  residents  of  public 
h.  j  ising  projects  and  the  securing  of 
SI  ;h  support." 

'TOP  technical  assistance  grants 
p  I  spare  residents  to  manage  their 
p  I  jjects  or  portions  of  their  projects. 
T 1  s  results  are  significant  and 
IT  ultifaceted.  For  example,  resident- 
managed  activities  have  resulted  in 
e<ionomic  development,  resident  self- 
si  i  ficiency.  improved  living  conditions, 
an  i  enhanced  social  services  for 
rf  <  idents  (i.e.,  child  care  and  other 
yDjth  projects).  TOP  will  provide  public 
an  j  Indian  housing  residents  the 
o  )portunity  to  be  trained  and  move 
toitvard  a  responsible  role  in  their 
community.  The  training  will  aim  to 
enhance  the  functioning  of  the  resident 
council  as  well  as  gain  skills  to  engage 
in  resident  managed  activities  in  its 
community.  TOP  will  strongly 
encourage  resident  organizations  to 
develop  a  partnership  with  a  public  or 
Indian  housing  authority  (hereafter 
referred  to  as  "HA").  Secretary  Cisneros 
is  committed  to  building  a  real 
partnership  among  HAs,  residents,  and 
HUD. 

(2)  The  "Mini  Grants"  are  eliminated 
this  year  for  the  purpose  of  streamlining 
program  requirements.  RCs/RMCs/ROs 
that  have  been  in  existence  for  several 
years  or  that  were  recently  formed  may 
receive  up  to  $100,000  for  start-up 
activities,  as  well  as  for  community 
organizing,  participation  in  public  and 
Indian  housing  and  community  affairs, 
and  training  in  other  tenant 
opportunities  activities. 

(3)  All  resident  grantees  that  are 
selected  for  funding  (including 
additional  funding  grantees)  will  access 
the  grant  funds  through  a  line  of  credit 
control  system  (LOCCS),  as  explained  in 
Section  l.D,  "Funding."  of  this  NOFA. 

(4)  An  application  Kit  is  required  as 
the  formal  submission  to  apply  for 
funding.  The  kit  includes  information 
on  the  preparation  of  a  Work  Plan  and 
Budget  for  activities  proposed  by  the 
applicant.  This  process  facilitates  the 


expeditious  execution  of  a  TOP 
Technical  Assistance  Grant  (TOP  TAG) 
for  those  applicants  that  are  selected  to 
receive  funding. 

(5)  The  information  listed  below  is 
regarding  all  HOPE  I  grantees: 

All  HOPE  I  applicants'  applications 
will  be  screened.  A  cross-check  will  be 
made  against  the  HOPE  I  Planning 
grants  and  HOPE  I  Implementation 
grants,  to  assure  compliance  with 
.section  20(0(4)  of  the  1937  Act.  v.hich 
states;  "The  Secretary  may  not  provide 
financial  assistance  under  this 
subsection  to  any  resident  management 
corporation  or  resident  council  with 
respect  to  which  assistance  for  the 
development  or  formation  of  such  entity 
is  provided  under  title  III."  HOPE  I 
Planning  and  Implementation  grantees 
were  required  to  propo.se  plans  to 
establish  a  RC,  RMC,  or  cooperative 
association  where  one  did  not  exist  for 
the  proposed  homeownership  site, 
including  the  development  cr  formation 
of  that  entity.  In  addition,  HOPE  I  Full 
Planning  and  Implementation  grant 
applicants  were  expected  to  include  in 
their  applications  all  eligible  activities 
necessary  to  make  their  proposed 
homeownership  program  feasible  (even 
if  some  of  the  proposed  activities  were 
to  be  carried  out  with  non-HOPE  I 
funds,  such  as  resident  management 
funds).  Consequently,  in  reviewing 
Tenant  Opportunities  Program  grant 
applications,  the  following  niles  apply: 

Rule  1.  An  applicant  for  TOP  funds 
that  has  received  a  HOPE  I  Full 
Planning  or  Implementation  grant  (as  a 
lead  or  joint  applicant)  may  not  also 
receive  a  TOP  grant,  unless  the 
applicant  proposed  in  its  HOPE  I 
application  to  use  resident  management 
funding  to  carry  out  those  activities. 

Rule  2.  An  applicant  for  TOP  funds 
that  has  received  a  HOPE  I  Mini 
Planning  grant  (as  a  lead  or  joint 
applicant)  may  not  receive  a  TOP  grant 
for  any  activity  proposed  for  funding  in 
the  HOPE  I  grant. 

(6)  All  applicants  will  have  an 
opportunity  to  correct  technical 
deficiencies  in  this  application 
submission  as  provided  for  in  this 
NOFA. 

D.  Funding 

As  noted.  $25  million  is  being  made 
available  on  a  competitive  basis  under 
this  NOFA  to  resident  grantees  that 
submit  timely  applications  and  are 
selected  for  funding.  Section  20 
provides  that  not  more  than  an  aggregate 
of  $100,000  may  be  approved  with 
respect  to  any  TOP  project. 

Of  the  $25  million  total  current  funds, 
$1  million  will  be  awarded  to  National 
Resident  Organizations  (NROs). 


Statewide  Resident  Organizations 
(SROs),  and  Regional  Resident 
Organizations  (RROs)  to  provide 
technical  assistance  to  public  and 
Indian  housing  residents  desiring  either 
to  establish  an  RC/RMC/RO  where  one 
does  not  exist  or  organize  an  inactive 
RC/RMC/RO.  The  awards  will  be 
competitive,  using  the  Rating  Factors  in 
Section  I..M  of  this  NOFA.  and 
applicants  must  meet  eligibility 
requirements. 

With  the  remainder  of  the  available 
funding,  the  Department  will  be 
providing  two  kinds  of  grants:  (1)  Basic 
Grants:  and  (2)  Additional  Grants. 

Basic  Grants 

All  resident  grantees  that  are  selected 
for  funding  (including  additional 
fun.iing  grantees)  will  access  the  grant 
funds  through  a  line  of  credit  control 
system  (LOCCS).  based  on  the  line  items 
approved  in  the  work  plan/budget.  To 
monitor  and  ensure  the  progress  of  the 
funded  resident  grantees  this  year,  each 
resident  grantee  will  be  allowed  to  draw 
down  up  to  10%  of  the  grant  funds  to 
begin  implementing  Tasks  1  and  2  iff  the 
workplan.  If  the  resident  grantee  has 
reached  the  10%  limit  and  all  activities 
set  forth  in  Tasks  1  and  2  are  not 
completed,  the  resident  grantee  will  not 
be  allowed  to  draw  down  any  additional 
funds  until  all  activities  are  completed. 
The  local  field  office  will  monitor  this 
progress  through  the  semiannual 
progress  reports  that  are  required  to  be 
submitted  by  the  resident  grantees. 

Additional  Grants 

RCs/RMCs/ROs  .selected  for  funding 
in  FYs  1988-1993  (including  a  mini- 
grant  for  start-up  activities)  that 
received  less  than  a  total  of  $100,000 
may  apply  for  an  Additional  Grant  not 
to  exceed  (including  previous  grants) 
the  total  statutory  maximum  of 
5100,000.  A  RC/RMC/RO  considered  for 
additional  funding  will  be  asked  to 
demonstrate  progress  based  on  its  Work 
Plan  previously  approved  by  HUD.  All 
additional  grantees  will  be  evaluated  to 
determine  if  Tasks  1  and  2  of  the 
workplan  have  been  completed.  If  the 
tasks  are  not  completed,  the  grantee  will 
follow  the  same  procedures  as  tlie  Basic 
Grantees  and,  upon  completion  of  the 
tasks,  proceed  to  complete  all  other 
tasks  listed  in  the  workplan. 

This  year  applicants  will  not  be 
disqualified  for  funding  if  all  of  the 
activities  identified  in  the  work  plan  are 
not  completed.  However,  applicants 
applying  for  additional  grants  will 
receive  a  higher  score  if  the  RC/RMC/ 
RO  can  demonstrate  the 
accomplishment  of  all  of  the  following 
activities: 
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(1)  Developed  an  active  community 
organization  that  includes 
democratically  elected  officers; 

(2)  Issued  by-laws  governing  the 
operation  of  the  organization; 

(3)  Developed  an  organizational 
structure  that  consists  of  one  or  more  of 
the  folloM^ing:  floor/block  captains  or 
residential  community  groups  and 
program  committees  to  carry  out 
specific  tasks; 

(4)  Developed  a  basic  financial 
management  and  accounting  system  that 
will  provide  effective  control  over  and 
accountability  for  all  grant  funds,  or 
acquired  an  accounting  service  to 
perform  this  function; 

(5)  Identified  community  needs  and 
interests  for  achieving  resident 
management,  and  determined  the  level 
and  degree  of  skills  and  community 
participation  available  to  support 
program  development; 

(6)  Obtained  a  Memorandum  of 
Understanding  (MOLT)  between  the  RC/ 
RMC/RO  and  the  HA  that  states  the 
elements  of  their  relationship  and 
delineates  what  support  the  HA  will 
provide  to  the  resident  organization 
(e.g..  on-the-job  training,  technical 
assistance,  equipment,  space,  etc.)  and 
the  activities  to  be  conducted  by  the  RC/ 
RMC/RO. 

(7)  Completed  the  first  phase  of  the 
Board  and  Leadership  Training 
provided  by  the  consultant/ trainer  that 
is  selected  by  the  RC/RMC/RO;  and 

(8)  Has  formal  recognition  from  the 
HA  as  the  duly  elected  RC/RMC/RO  to 
represent  residents  in  meetings  with  the 
HA  or  other  entities. 

E.  TOP  Technical  Assistance  Grant 
(TOP  TAG) 

Grant  awards  will  be  made  through  a 
TOP  Technical  Assistance  Grant  (TOP 
TAG),  which  defines  the  legal 
framework  for  the  relationship  between 
HUD  and  a  resident  grantee  for  the 
proposed  activities  approved  for 
funding.  The  TAG  will  contain  all 
applicable  requirements,  including 
administrative  requirements  such  as 
progress  reports,  a  final  report,  a  final 
audit,  and  accessing  the  Line  of  Credit 
Control  System  (LOCCS)  to  draw  down 
funds.  All  necessary  materials  regarding 
the  TAG  will  be  furnished  at  a  later  date 
to  applicants  that  are  selected  to  receive 
funding. 

F.  Definitions 

The  following  definitions  apply  to 
applicants: 

National  Resident  Organization 
INBOy  An  incorporated  nonprofit 
organization  or  association  for  public  or 
Indian  housing  that  meets  each  of  the 
following  requirements: 


(1)  It  is  national  Oe.,  conducts 
activities  or  provides  services  in  at  lea.st 
two  HUD  Areas  or  two  States);  and 

(2)  It  has  experience  in  providing 
start-up  and  capacity-building  training 
to  residents  and  resident  organizations. 

Regional  Resident  Organization 
(RROI.  An  incorporated  nonprofit 
organization  or  association  for  public  or 
Indian  housing  that  meets  the  following 
reouirements: 

(1)  It  is  regional  (i.e.,  not  limited  by 
HUD  Areas,  including  Tribal  Areas); 
and 

(2)  It  has  experience  in  providing 
start-up  and  capacity-building  training 
to  residents  and  resident  organizations. 

Statewide  Resident  Organization 
ISRO).  An  incorporated  nonprofit 
organization  or  association  for  public  or 
Indian  housing  that  meets  the  following 
requirements; 

(1)  It  is  statewide;  and 

(2)  It  has  experience  in  providing 
start-up  and  capacity-building  training 
to  residents  and  resident  organizations. 

The  following  definitions  apply  to 
Public  Housing: 

Project.  Includes  any  of  the  following 
that  meets  the  requirements  of  24  CFR 
part  964: 

(1)  One  or  more  contiguous  buildings; 

(2)  An  area  of  contiguous  row  houses; 

(3)  Scattered  site  buildings. 
Resident  Council  IRC)/Resident 

Organization  (RO).  An  incorporated  or 
unincorporated  nonprofit  organization 
ora.ssociation  that  meets  each  of  the 
following  reouirements: 

(1)  It  must  De  representative  of  the 
tenants  it  purports  to  represent; 

(2)  It  may  represent  tenants  in  more 
than  one  project  or  in  all  of  the  projects 
of  a  PHA.  but  it  must  fairly  represent 
tenants  from  each  project  that  it 
represent.s; 

(3)  It  must  adopt  written  procedures 
providing  for  the  election  of  specific 
officers  on  a  regular  basis  (but  at  least 
once  every  three  years); 

(4)  It  must  have  a  democratically 
elected  governing  board;  and 

(5)  The  voting  membership  of  the 
governing  board  must  consist  of  tenants 
of  the  project  or  projects  that  the  tenant 
organization  or  resident  council 
represents. 

Resident  Management.  The 
performance  of  one  or  more 
management  activities  for  one  or  more 
projects  by  a  resident  management 
corporation  under  a  management 
contract  with  the  PHA. 

Resident  Management  Corporation 
(RMC).  The  entity  that  proposes  to  enter 
into,  or  enters  into,  a  management 
contract  with  a  PHA  that  meets  the 
requirements  of  subpart  C  of  24  CFR 
part  964.  The  entity  must  have  each  of 
the  following  characteristics: 


(1)  It  must  be  a  nonprofit  organization 
that  is  incorporated  under  the  laws  of 
the  State  in  which  it  is  located; 

(2)  It  may  be  established  by  more  than 
one  tenant  organization  or  resident 
council,  so  long  as  each  organization  or 
council: 

(a)  Approves  the  establishment  of  the 
corporation;  and 

(b)  Has  representation  on  the  Board  of 
Directors  of  the  corporation; 

(3)  It  mu.st  have  an  elected  Board  of 
Diret:tors; 

(4)  Its  by-laws  must  require  the  Board 
of  Directors  to  include  representatives  of 
each  resident  council  involved  in 
establishing  the  corporation; 

(5)  Its  voting  members  must  be 
tenants  of  the  project  or  projects  it 
manages; 

(6)  It  must  be  approved  by  the 
resident  council  If  there  is  no  council, 
a  majority  of  the  households  of  the 
project  must  approve  the  establishment 
of  such  an  organization  to  determine' the 
feasibility  of  establishing  a  corporation 
to  manage  the  project;  and 

(7)  It  may  serve  as  both  the  resident 
management  corporation  and  the 
resident  council,  so  long  as  the 
corporation  meets  the  requirements  of 
this  part  for  a  resident  counciL 

The  following  definitions  apply  to 
Indian  Housing: 

Project.  Includes  any  of  the  following 
that  meet  the  requirements  of  24  CFR 
part  905.962: 

(1)  One  or  more  contiguous  buildings: 

(2)  An  area  of  contiguous  row  hou-ses; 

(3)  Scattered  site  buildings; 

(4)  Scattered  site  single-family  units. 
Resident  Management.  The 

performance  of  one  or  more 
management  activities  for  one  or  more 
projects  by  a  resident  management 
corporation  under  a  management 
contract  with  the  HA. 

Resident  Management  Corporation 
(RMC).  A  Resident  Management 
Corporation  is  an  entity  that  proposes  to 
enter  into,  or  enters  into,  a  management 
contract  with  an  IHA  under  this  NOFA. 
The  corporation  must  have  each  of  the 
following  characteristics: 

(1)  It  is  a  nonprofit  organization  that 
is  incorporated  under  the  laws  of  the 
State  or  Indian  tribe  within  whicij  if  is 
located; 

(2)  If  it  is  established  by  more  thaji 
one  resident  organization,  each  su<:h 
organization  both  approves  the 
establishment  of  the  corporation  and 
has  representation  on  the  Board  of 
Directors  of  the  corporation; 

(3)  It  has  an  elected  Board  of 
Directors; 

(4)  hs  by-laws  require  the  Board  of 
Directors  to  include  representatives  of 
each  resident  organization  involved  in 
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establishing  the  corporation.  (It  may 
serye  as  both  the  resident  management 
corporation  and  the  resident 
organization,  so  long  as  the  corporation 
meets  the  requirements  of  this  section 
for  a  resident  organization.); 

(5)  Its  voting  members  are  required  to 
be  residents  of  the  project  or  projects  it 
manages; 

(6)  Its  establishment  is  approved  by 
the  resident  organization  or,  if  there  is 
no  organization,  creation  of  an 
organization  is  approved  by  a  majority 
of  the  households  of  the  project  for  the 
purpose  of  determining  the  feasibility  of 
establishing  a  RMC  to  manage  the 
project. 

Fipsident  Organization  (FiO).  A 
Resident  Organization  (or  "Resident 
Council"  as  defmed  in  section  20  of  the 
Act)  is  an  incorporated  or 
unincorporated  nonprofit  organization 
or  association  that  meets  each  of  the 
following  criteria: 

(1)  It  is  representative  of  the  residents 


It  purports  to  represent. 
(2)  If  it 


represents  residents  in  more 
than  one  project  or  in  all  of  the  projects 
of  an  IHA,  it  fairly  represents  residents 
from  each  project  that  it  represents. 

(3)  It  has  adopted  written  procedures 
providing  for  the  election  of  specific 
officers  on  a  regular  basis  (but  at  least 
once  every  three  years). 

(4)  It  has  a  democratically  elected 
governing  board.  The  voting 
membership  of  the  board  shall  consist  of 
the  residents  of  the  project  or  projects 
that  the  RO  represents. 

G.  Eligibility 

Ohly  organizations  that  meet  the 
definitions  of  a  RC/RMC/RO  or  a  NRO/ 
RRO/SRO  set  forth  under  the 
subheading  "Definitions"  (Section  I.F) 
of  this  NOFA  will  be  eligible  for  funding 
under  this  NOFA.  as  follows: 

(iD  A  RC/RMC/RO  that  has  been  in 
existence  for  several  years  as  well  as 
new]  emerging  organizations  may  apply 
for  d  basic  grant  of  up  to  $100.o6o. 

(2)  A  RC/RMC/RO  selected  for 
funding  in  FYs  1988-1993  that  received 
less  than  the  statutory  maximum  of 
SlOO.OOO  may  apply  for  an  Additional 
Grant  not  to  e.xceed  (including  previous 
grants)  the  total  statutory  maximum  of 
SlOO.OOO.  The  RC/RMC/RO  will  receive 
consideration  for  the  additional  amount 
based  on  the  Ranking  Factors  contained 
in  Section  I.L  of  this  NOFA.  No  .spet:ial 
considerations  will  be  given  to 
previously  funded  applicants. 

(3)  Projects  that  were  awarded  the 
maximum  total  amount  of  $100,000  in 
FYs  1988-1993  are  not  eligible  to  apply. 

(4)  A  RC/RMC/RO  that  represents 
more  than  one  project  may  apply  on 
behalf  of  some  or  all  of  the  projects  it 


represents.  In  that  case,  an  individual 
project  represented  by  the  organization 
may  not  apply  for  technical  assistance 
funding  for  the  same  activities  that  are 
included  in  the  application  submitted 
by  the  larger  organization. 

(5)  A  city-wide/tribal-wide 
organization  (consisting  of  members 
from  RCs/RMCs/ROs  who  reside  in 
housing  projects  that  are  owned  and 
operated  by  the  same  HA)  may  represent 
more  than  one  RC/RMC/RO  within  a 
HA.  In  that  case,  an  individual  project 
represented  by  the  city-wide/tribal-wide 
organization  that  has  received  technical 
assistance  funding  of  $100,000  in  a 
previous  year  may  not  receive 
additional  funding  based  on  the 
application  submitted  by  the 
organization. 

(6)  A  NRO/SRO/RRO  that  is  organized 
to  provide  technical  assistance  to  RCs/ 
RMCs/ROs  may  receive  grants  up  to 
$100,000. 

H.  Eligible  Activities 

Activities  that  may  be  funded  and 
carried  out  by  an  eligible  RC/RMC/RO 
or  NRO/RRO/SRO  include  any 
combination  of.  but  are  not  limited  to. 
the  following: 

(1)  Resident  Capacity  Building: 

(a)  Training  Board  members  in 
community  organizing.  Board 
development  and  leadership  training, 
and 

(b)  Determining  the  feasibility  of  the 
Tenant  Opportunity  Program  initiatives 
for  a  specific  project  or  projects. 

(2)  Resident  Management: 

(a)  Start-up  activities  for  a  RC/RMC/ 
RO.  as  well  as  building  and 
strengthening  its  capacity  as  an 
organization  (e.g.,  conduct  democratic 
elections  for  officers  of  the  organization, 
establish  operating/planning 
committees  and  block  building  captains 
to  carry  out  specific  organizational 
tasks,  develop  by-laws,  etc.);  developing 
a  cohesive  relationship  between  the 
residents  and  the  local  community;  and 
building  a  partnership  with  the  HA. 

(b)  Training  residents,  as  potential 
employees  of  an  RMC.  in  skills  directly 
related  to  the  operation,  management, 
maintenance  and  financial  systems  of  a 
project: 

(c)  Training  of  residents  with  respect 
to  fair  housing  and  equal  opportunity 
requirements;  and 

(d)  Gaining  assistance  in  negotiating 
management  contracts  and  designing  a 
long-range  planning  system. 

(3)  Resident  Management  Business 
Development 

(a)  Economic  development  training 
related  to  resident  management  and 
technical  assistance  for  job  training  and 
placement  in  RMC  developments; 


(b)  Technical  assistance  and  training 
in  business  development  related  to 
resident  management  through: 

•  Feasibility  and  market  studies; 

•  Development  of  business  plans; 

•  Affirmative  outreach  activities; 

•  Innovative  financing  methods 
including  revolving  loan  funds;  and 

(c)  Legal  advice  in  establishing 
resident  management  required  business 
entities. 

(4)  Partnerships: 

(a)  Establish  and  provide  training 
related  to  the  Partnership  Paradigm 
Technical  Assistance  (PPTA)  model  to 
residents  in  each  community.  This 
partnership  would  bring  together 
residents,  the  HA.  and  HUD  in  an  effort 
to  create  a  community-based  process 
that  offers  technical  assistance  and 
training  related  to  building  the 
partnership  between  the  residents,  the 
HA,  and  HUD.  and  to  oversee  and  carry 
out  activities  in  the  TOP  program. 

(b)  Other  partnerships  developed  by 
the  local  resident.s/HA  in  the 
community  are  also  allowed  under  this 
program. 

(5)  Social  Support  Senices  (such  as 
self-sufficiency  and  youth  initiatives): 

(a)  Feasibility  studies  to  determine 
training  and  social  services  needs; 

(b)  Coordination  of  social  services; 

(c)  Resident  management  training  for 
programs  such  as  child  care,  early 
childhood  development,  parent 
involvement,  volunteer  services, 
parenting  skills,  and  before-  and  after- 
school  programs; 

(d)  Resident  management  training 
programs  on  health,  nutrition,  and 
safety; 

(e)  Resident  management  workshops 
for  youth  services,  child  abuse  and 
neglect  prevention,  and  tutorial 
ser\ices,  in  partnership  with 
community-based  organizations,  such  as 
local  Boys  and  Giris  Clubs,  YMCA/ 
YWCA,  Boys/Girls  Scouts,  Campfire  and 
Big  Brother/Big  Sisters,  etc. 

(f)  Resident  management  training  in 
the  development  of  strategies  to 
successfully  implement  youth  programs. 
For  example,  assessing  the  needs  and 
problems  of  the  youth,  improving 
e.xisting  youth  programs,  and  training 
youth  and  RMCs/RCs/ROs  on  youth 
initiatives. 

(6)  General:  (a)  Training  in  resident 
management-related  skills,  such  as 
computer  skills,  clerical  (payroll  clerk/ 
records  management); 

(b)  Resident  management-related 
employment  training  and  counseling: 

(c)  Training  in  accessing  other 
funding  sources; 

(d)  Hiring  trainers  or  other  experts 
(resident  grantees  must  ensure  that  any 
training  is  provided  by  a  qualified 
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housing  management  specialist,  a 
community  development  specialist,  the 
HA,  or  other  sources  knowledgeable 
about  the  program); 

(e)  Rental  of  car,  van,  or  bus  by 
rt!sider.t  grantees  to  attend  training 
related  to  the  TOP  initiatives; 

(0  Stipends,  as  provided  in  this 
paragraph.  Officers  and  members  of  a 
RC/RMC/RO  should  not  receivo 
stipends  for  participating  or  receiving 
training  under  the  TOP.  If  RCs/RMCs/ 
ROs  are  interested  in  achieving  resident- 
managed  activities,  stipends  will  be 
approved,  subject  to  the  availability  of 
funds,  when  the  officers  and  members 
of  the  resident  organization  are  within 
3-6  months  of  apprenticeship  or  dual 
management  contract  with  the  HA. 
Generally,  no  more  than  107o  of  the 
grant  funds  should  be  used  for  this 
purpose.  If  approved.  Officers  and 
members  should  use  the  stipends  only 
for  costs  incurred  for  resident 
management  activities  (i.e.,  child  care, 
transportation  to  training,  etc.). 

[7]  Capacity  building  and  training  tn 
facilitate  resident  participation  in  the 
Comprehensive  Grant  Program. 

(8)  Funds  may  be  used  to  assist  in  the 
creation  of  a  RC/RMC/EO,  such  as: 

(a)  Consulting  and  legal  as.sistance  to 
incorporate  the  RC/RMC/RO; 

(b)  Preparing  by-laws  and  drafting  a 
corporate  charter; 

(c)  Developing  performance  standards 
and  as-sessment  procedures  to  measure 
the  success  of  the  RC/RMC/RO; 

(d)  Assistance  in  acquiring  fidelity 
bonding  and  insurance,  but  not  the  cost 
of  the  bonding  and  insurance;  and 

(e)  Assessing  potential  management 
functions  or  tasks  that  the  RC/RMC/RO 
might  undertake. 

(9)  Implementation  of  activities  by  a 
RC/RMC/RO  associated  with  the 
operation  and  maintenance  of  the 
public  and  Indian  housing  project(8). 
Examples  of  eligible  activities,  in 
addition  to  those  cited  in  paragraphs  (1) 
through  (7)  of  Section  I.H,  "Eligible 
Activities,"  of  this  NOFA,  are: 

(a)  Designing  and  implementing 
financial  management  systems  that 
include  provisions  for  budgeting, 
accounting,  and  auditing; 

(b)  Assisting  in  developing  and 
negotiating  management  contracts,  and 
related  contract  monitoring  and 
management  procedures; 

(c)  Designing  and  implementing  a 
long-range  planning  system;  . 

(a)  Designing  and  implementing 
personnel  policies;  performance 
standards  for  measuring  staff 
productivity;  policies  and  procedures 
covering  organizational  structure, 
recordkeeping,  maintenance,  insurance, 
occupancy,  and  management 


information  systems;  any  other 
recognized  fimctional  responsibilities 
relating  to  property  management,  in 
general,  and  public/Indian  hou,sing 
management,  in  particular;  and 
responsibilities  relating  to  any  TOP 
initiative; 

(e)  Identifying  the  .social  support 
needs  of  residents,  aud  the  sec:urir.g  of 
that  support  by  hiring  a  services 
coordinator  to  coordinate  and  assist  in 
implementing  the  services  needed  by 
the  residents,  such  as  health  clinics,  day 
tare,  and  security;  and 

(0  As.sessing  potential 
homeownership  opportunities  for 
residents  within  public  and  Indian 
housing  or  anywhere  in  the  community 

(10)  Administrative  costs  neces-sary 
for  the  implementation  of  activities 
outlined  in  paragraphs  (1)  through  (7)  of 
5>»K.tion  I.H,  "Eligible  Activities,"  of  this 
NOFA.  Appropriate  administrative  costs 
include,  but  are  not  limited  to,  the 
following  items  or  activities: 

(a)  Telephone,  telegraph,  printing, 
and  sundry,  nondwelling  equipment 
(such  as  office  supplies,  computer 
software,  and  furniture).  In  addition,  a 
reasonable  portion  of  funds  may  be 
applied  to  the  acquisition  of  hardware 
equipment,  such  as  computer  hardware 
and  copying  machines,  unless  purchase 
of  this  equipment  can  be  made  from  a 
resident  grantee's  operating  budget.  A 
resident  grantee  must  justify  the  need 
for  this  equipment  in  relationship  to  its 
management  capability  and  the  level  of 
management  responsibilities; 

(b)  HUD-approved  travel  directly 
related  to  activities  for  the 
development/training  and 
implementation  of  resident  management 
or  any  tenant  opportunity  initiatives, 
including  conference  fees,  related  per 
diem  for  meals,  and  miscellaneous 
travel  expenses  for  individual  staff  or 
Board  members  of  the  resident  grantee; 
and 

(c)  Child  care  expen.ses  for  individual 
resident  grantees  staff  and  Board 
members  in  cases  where  residents  or 
Board  members  who  need  child  care  are 
involved  in  training-related  activities 
asso<-.iated  with  the  development  of 
resident  management  entities.  Not  more 
than  two  percent  of  the  total  grant 
amount  (.02  times  the  grant  award 
amount)  may  be  used  for  expen.ses  to 
support  child  care  needs. 

(1 1)  For  NROs/RROs/SROs  only: 
Organize  and  estabUsh  demo<Tatically 
elected  and  effective  RCs/RMCs/ROs,  in 
addition  to  providing  to  RCs/RMCs/ROs 
any  of  the  ser\'ices  described  in 
paragraphs  (l)-(lO)  of  this  Section. 


/.  Ineligible  Activities 

Int'ligible  items  or  activities  includi>, 
but  are  not  limited  to,  the  following: 

(1)  Entertainment,  including 
associated  costs  such  as  food  and 
beverages,  except  normal  per  diem  for 
meals; 

(2)  Purchase  or  rental  of  land  or 
buildings  or  any  improvemer.ts  to  land 
or  buildings; 

(3)  Activities  not  directly  related  to 
the  TOP,  eg..  lead  ba.sed  paint  testl;ig 
and  abateiTient  and  operating  capital  fnr 
economic  development  activities; 

(4)  FunJiase  or  rental  of  any  vehicle 
(car,  van,  bus  etc  )  or  any  other  property, 
other  than  a.i  described  under  Section 
I.H,  "Eligible  Activities,"  of  this  ^JOFA 
(see,  eg.,  paragraphs  (fi)(e)  and  (lOK.i)). 
unless  approved  by  HUD; 

(5)  Architectural  and  engineering  fets, 

(6)  Payment  of  .salaries  for  routine 
project  operations,  such  as  security  and 
maintenance,  or  for  RC/RMCRO  staff, 
except  that  a  reasonable  amount  of  grant 
funds  moy  be  used  to  hire  a  person  to 
coordinate  the  resident  management 
grant  activities; 

(7)  Payment  of  fees  for  lobbyini^ 
services; 

(fl)  Any  fraudulent  or  wasteful 
expenditures  or  expenditures  otherwise 
incurred  contrary  to  HUD  program 
regulations  or  directives  will  be 
considered  ineligible  expenditures  upon 
appropriate  determination  by  an  audit 
or  HUD  Field  Office  staff,  and  HUD  will 
reduce  the  resident  grantee's  grant  for 
the  amount  expended;  and 

(9)  Any  activity  otherwise  eUgible 
under  this  NOFA  for  which  funds  from 
any  other  source  are  being  provided  or 
are  requested  by  the  applicant. 

/.  Selection  Process 

Each  application  for  a  grant  award 
that  is  submitted  in  a  timely  manner,  as 
specified  in  the  application  kit,  to  the 
local  HUD  field  office  or,  in  the  case  of 
IHAs,  to  the  appropriate  HUD  Office  of 
Native  American  Programs,  and  that 
otherwi.se  meets  the  requirements  of  this 
NOFA.  will  be  evaluated.  An 
application  must  receive  a  minimum 
score  of  60  points  (out  of  the  maximum 
of  65)  for  a  B.isic  Grant,  or  a  minimum 
score  of  50  points  (out  of  a  maximum  of 
75)  for  Additional  Grants,  to  be  eligible 
for  funding.  NROs/RROs/SROs  must 
receive  a  minimum  score  of  60  points 
(out  of  a  maximum  of  85)  to  be  eligible 
for  funding.  RCs/RMCs/ROs  should 
submit  applications  to  the  local  HUD 
Field  Office  (Office  of  Native  Amerirjin 
Programs,  for  IHAs;  see  Appendix  to 
Lhis  NOFA).  The  local  Field  Office  will 
submit  all  RC/RMC/RO  applications  to 
a  grant  review  site  for  processing  by  a 


Gra  rjts  Management  Team.  NROs/SROs' 
RROis  should  submit  applications  to 

Headquarters;  Department  of 
'^sing  and  Urban  Development.  PIH/ 

451  Seventh  Street  SW..  Room 

.Washington.  DC  20410. 
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K.  I  icting  Factors — Basic  Grant 

Applicants 

An  application  for  funding  for  a  Basic 
Gra  !it  will  be  reviewed  based  on  the 
foil  Djiving  Rating  Factors  (maximum  of 
fi5  nbints): 

(:  )  Describe  the  Conh  and  Object iws 
of  the  HC/FMC/HO  (30  points): 

A  high  score  (16-30  points)  is 
recijved  where  the  RC/RMC/RO 
proi'ides  a  detailed  plan  clearly  showing 
proiosed  methods  for  accomplishing 
the  overall  goals  and  objectives  of  the 
TOP  initiatives. 

A  medium  score  (6-15  points)  is 
received  where  the  RC/RMC/RO 

rortdes  a  general  explanation  of 
^..roaosed  methods  for  accomplishing 
TOP  initiatives. 

A  low  score  (0-5  points)  is  received 
u  hire  the  RC/RMC/RO  provides  a  plan 
thai  is  unclear  or  the  RC/RMC/RO  does 
nctielearly  state  the  goals  and 
objectives. 

•  (2)  Evidence  cf  Support  by  Project 
Bei^dents  and  RC/RMC/BO  Board  (13 
points): 

•  A  high  score  (11-15  points)  is 
rect-ived  where  the  RC/RMC/RO 
provides  documentation  that  shows 
suplport  by  the  residents  and  the  support 
IS  eK'idenced  by  a  board  resolution, 
petitions,  minutes  of  meetings,  or  letters 
of  s^apport. 

•i  A  medium  score  (1-10  points)  is 
received  where  the  RC/RMC/RO 
p^o^'ides  documentation  that  is  limited 
to  {petitions  and  minutes  of  meetings. 

•'  No  score  (0  points)  is  received 
where  the  RC/RN!C/RO  fails  to  provide 
documentation  of  support  by  project 
residents  end  no  support  is  mentioned. 

($)  Evidence  that  the  RC/RMC/RO  has 
a  Partnership  with  the  HA  (20  points): 

•i  A  high  score  (13-20  points)  is 
rectiived  where  the  RC/RMC/RO 
pro^•ides  a  letter  of  support  from  the 
iocfil  HA  that  states  the  support  of  the 
KC  RN'C'RO,  as  well  as  a  description  of 
wh  :!l  the  HA  will  undertake  to  assist  the 

rcIrmc'ro. 

A  medium  score  (6-12  points)  is 
rec.Hved  where  the  RC/PJvJC/RO 
prov'ides  a  letter  of  support  from  the  U.\ 
but  dees  not  state  the  activities  for 
wh  ch  the  R,\  will  provide  assistance. 

A  low  score  (0-5  points)  is  received 
wh^>re  the  RG'RMC/RO  fails  to  submit  a 
letti'  of  support  from  the  local  HA.  but 
suf  |)ort  is  mentioned  in  the  narrative 
s'jnlmary. 


(4)  Evidence  that  the  RC/RMC/RO  has 
Support  of  Other  Local/Thba!  Agencies 
(10  points): 

•  A  high  score  (8-10  points)  is 
received  where  the  RC/RMC/RO 
provides  letters  of  support  discussing 
assistance  from,  at  least,  one  or  two 
local/tribal  agencies  in  target  areas,  such 
as  Weed  and  Seed  or  Distressed 
housing. 

•  A  medium  score  (1-7  points)  is 
received  where  the  RC/RMC/RO 
provides  letters  of  support  discussing 
assistance  from  one  or  two  local/tribal 
agencies. 

•  No  score  is  received  w  here  the  RC/ 
PJv!C/RO  fails  to  submit  letters  of 
support  from  local/tribal  agencies. 

(5)  Capability  of  Handling  Financial 
fiesource.s— demonstrated  through 
previous  experience,  adequate  financial 
control  procedures,  or  similar  evidence, 
or  an  explanation  of  how  such 
capubility  will  be  obtained  (10  point:-.): 

•  A  high  score  (7-10  points)  is 
received  where  the  RC/RMC/RO 
provides  evidence  of  having  over  two 
yea.-s  of  experience  in  handling 
fmancia!  resources  and  has  adequate 
accounting  procedures  in  place. 

•  Ajnedium  score  (1-6  points)  is 
received  where  the  RC/RMC/RO 
provides  evidence  of  having  less  than 
two  years  of  experience  in  handling 
Hnancial  resources  or  has  provided  a 
plan  for  developing  financial  controls 
that  is  adequate. 

•  No  score  (0  points)  is  received 
ivhere  the  RC/RMC/RO  has  no 
experience  in  handling  financial  matters 
and  no  evidence  is  submitted  that 
shows  that  an  adequate  accounting 
system  is  in  place  or  under 
development. 

L.  Rating  Factors — Additional  Grant 
AppHcant-i 

An  application  for  funding  for  an 
Additional  Grant  will  be  reviewed  based 
on  the  following  Rating  Factors 
(maximum  of  75  points): 

(1)  Describe  the  Goals  and  Objectives 
of  the  RC/RMC/RO  (25  points): 

•  A  high  score  (14-25  points)  is 
received  where  the  RD'RMC/RO 
provides  a  detailed  plan  clearly  showing 
proposed  methods  for  acconiplishing 
the  overall  goals  and  objectives  of  the 
proposed  TOP  initiatives. 

•  A  medium  score  (6-15  points)  is 
received  where  the  RC'RMC/RO 
provides  a  general  explanation  of 
proposed  methods  for  accomplishmg  its 
TOP  initiatives. 

•  A  low  st:ore  (0-5  points)  is  received 
where  the  RC/RMC/RO  does  not  provide 
a  plan  of  the  goals  afrid  objectives  or  the 
plan  submitted  is  unclear. 


(2)  Evidence  of  the  Progress  of  the  RC/ 
RMC/ROI  (30  points)  (some  examples  of 
the  documents  applicants  should 
include  in  their  applications  are  listed 
in  parentheses): 

•  A  high  score  (16-30  points)  is 
received  where  the  RC/RMC/RO  show 
evidence  of  completing  six  to  eight  of 
the  following  activities: 

(a)  Developed  an  active  community 
organization  which  includes 
democratically  elected  officers 
(example;  fact  sheet,  minutes  of 
meetings,  petitions); 

(b)  Issued  by-laws  governing  the 
operation  of  the  organization  (example: 
a  copy  of  the  RC/RMC/RO  by-laws); 

(c;  Developed  an  organizational 
structure  that  con.sists  of  floor/block 
captains  or  residential  community 
groups  and  program  committees  to  carry 
out  specific  tasks  (example:  a  copy  of 
the  KC/RMC./RO's  organizational 
structure  that  lists  fioor/block  captains, 
community  groups  and  program 
committees); 

(d)  Developed  a  basic  financial 
mandgement  and  accounting  system  that 
will  provide  effective  control  over  and 
accountability  for  all  grant  funds,  or 
acquired  an  arx:ounting  service  to 
perform  this  function  (example:  a 
certification  that  the  accounting  system 
is  developed); 

(e)  Identified  community  needs  and 
interests  for  achieving  cny  TOP 
initiatives  and  determined  the  level  and 
degree  of  skills  and  community 
participation  available  to  support 
program  development  (example:  a  copy 
cf  the  RC/RMC'RO's  needs  assessment); 

(f)  Obtained  a  Memorandum  of 
Understanding  (MOU)  between  the  RC/ 
RMC/RO  and  R\  that  states  the 
elements  of  their  relation.ship  and 
delineates  what  support  the  HA  will 
provide  to  the  resident  organization 
(e.g..  on-the-job  training,  technical 
assistance,  equipment,  space,  etc.)  and 
the  activities  to  be  conducted  by  the  RC/ 
RMC/RO  (example:  a  copy  of  a  MOU 
between  the  RC/RMC/RO  and  }L\]: 

(g;  Completed  the  first  phase  of  the 
Board  and  Leadership  Training 
provided  by  the  consuUant/trainer 
which  is  selected  by  the  RC/RMC'RO 
(example:  a  copy  of  the  certificate  of 
ccmpifction  of  training):  and 

(h)  Has  fo-i-mal  recognition  from  the 
H.\  to  represent  residents  in  meetings 
with  the  HA  or  other  entities. 

•  A  medium  score  (6-15  points)  is 
received  where  the  RC/RMC/RO  shov.s 
evidence  of  completing  four  or  five  of 
the  eight  activities  listed  above. 

•  A  low  score  (0-5  points)  is  received 
where  the  RC/PJ^C/RO  shows  evidence 
of  completing  zero  to  three  of  the  eight 
activities  listed  above. 
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(3)  Evidence  That  the  BC/RMC/PO 
has  a  Strong  Partnership  with  the  HA 
(10  points): 

•  A  high  score  (8-10  points)  is 
received  where  the  RC/RMC/RO 
provides  a  copy  of  a  letter  from  the  HA 
that  indicates  there  is  a  cooperative 
relationship  and  a  commitment  from  the 
IIA  to  provide  support  (i.e..  technical 
assistance,  on-the-job  training,  or  in- 
kind  services)  to  the  resident 
organization; 

•  A  medium  score  (4-7  points)  is 
received  where  the  RC/RMC/RO 
provides  a  copy  of  a  letter  from  the  HA 
that  indicates  i's  support  for  the 
resident  organization,  but  does  not 
commit  to  providing  tangible  support  to 
the  resident  organization;  and 

•  A  low  score  (0-3  points)  is  received 
where  the  RC/RMC/RO  does  not  provide 
a  letter  from  the  HA,  even  if  HA  support 
is  mentioned. 

(4)  Evidunce  That  the  RC/RMC/RO 
has  the  Support  of  the  State/Local/ 
County /Tijbul  Covernment,  Community 
Organizations,  or  Other  Public/Private 
Sector  Groups.  (10  points)  (Maximum 
point  value  i<;  given  where  the  support 
letters  contain  commitments,  such  as 
financial  assistance,  technical 
assistance,  on-the-job  training,  or  other 
tangible  support.) 

•  A  high  score  (8-10  points)  is 
received  where  the  RC/RMC/RO 
provides  copies  of  letters  discussing 
assistance  from  more  than  three  entities 
(e.g.,  State/local/county/tribal 
government,  community  organizations, 
or  other  public/private  sector  groups; 

•  A  medium  score  (4-7  points)  is 
received  where  the  RC/RMC/RO 
provides  letters  discussing  a.ssistance 
from  two  or  three  entities;  and 

•  A  low  score  (0-3  points)  is  received 
where  the  RC/RMC/RO  provides  a  letter 
from  only  one  entity  or  was  unable  to 
obtain  any  letters  of  support. 

Af.  Rating  Factors— NROs/RROs/SROs 

(1)  Describe  the  Goals  and  Objectives 
of  the  NRO/RRO/SRO  {30  points): 

•  A  high  score  (16-30  points)  is 
received  where  the  NRO/RRO/SRO 
provides  a  detailed  plan  clearly  showing 
proposed  methods  for  accomplishing 
the  overall  goals  and  objective^  of  the 
TOP  initiatives. 

•  A  medium  score  (6-15  points)  is 
received  where  the  NRO/RRO/SRO 
provides  a  general  explanation  of 
proposed  methods  for  accomplishing 
TOP  initiatives. 

•  A  low  score  (0-5  points)  is  received 
where  the  NRO/RRO/SRO  provides  a 
plan  that  is  unclear  or  the  NRO/RRO/ 
SRO  does  not  clearly  state  the  goals  and 
objectives. 
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(2)  Evidence  of  Support  by  NRO/RRO/ 
S/?0  Board  (15  points): 

•  A  high  score  (11-15  points)  is 
received  where  the  NRO/RRO/SRO 
provides  documentation  that  shows 
support,  as  evidenced  by  a  board 
resolution,  minutes  of  meetings,  and 
letters  of  support. 

•  A  medium  score  (1-10  points)  is 
received  where  the  NRO/RRO/SRO 
provides  documentation  of  support  that 
is  limited  to  minutes  of  meetings. 

•  No  score  (0  points)  is  received 
where  the  RC/RMC/RO  fails  to  provide 
documentation  of  support. 

(3)  Evidence  of  the  Cnpnbility  to 
Provide  Local  on-Site  Training.  The 
applicant  should  dcmon.strate  its 
capability  to  identify  and  provide  local 
on-site  training  and  coordinate  activities 
of  the  local  on-site  training,  so  that  RCs/ 
RMCs/ROs  may  have  access  to 
continued  training  and  technical 
assistance  at  the  end  of  the  grant 
agreement.  (20  points) 

•  A  high  score  (13-20  points)  is 
received  where  the  applicant  provides  a 
detailed  plan  clearly  showing  its 
capability  to  identify  and  provide  lof:al 
on-site  training. 

•  A  medium  score  (6-12  points)  is 
received  where  the  applicant  pro\1des  a 
general  explanation  of  its  capability  to 
identify  and  provide  local  on-site 
training. 

•  A  low  score  (0-5  points)  is  received 
where  the  applicant  provides  a  plan  that 
is  unclear  or  does  not  clearly  state  its 
capability  to  identify  and  provide  local 
on-site  training. 

(4)  Evidence  of  Prior  Resident 
Training  Experience.  The  applicant 
should  provide  documented  evidence, 
i.e..  letters  of  support.  Board  resolution, 
etc.,  of  prior  experience,  indicating 
success  and  quality  of  work  from  RCs/ 
RMCs/ROs.  (10  Points) 

•  A  high  score  (8-10  points)  is 
received  where  the  applicant  provides 
documentation  that  shows  support  by 
the  residents,  i.e.,  letters  of  support, 
board  resolutions,  petitions,  and 
minutes  of  meetings. 

•  A  medium  score  (1-7  points)  is 
received  where  the  applicant  provides 
documentation  that  is  limited  to 
petitions  and  minutes  of  meetings, 

•  No  score  is  received  where  the 
applicant  fails  to  provide 
documentation  of  support  by  project 
residents,  and  no  support  is  mentioned. 

(5)  Capability  of  Handling  Financial 
Resources — demonstrated  through 
previous  experience,  adequate  financial 
control  procedures,  or  similar  evidence, 
or  an  explanation  of  how  such 
capability  will  be  obtained  (10  points): 

•  A  high  score  (7-10  points)  is 
received  where  the  NRO/RRO/SRO 


provides  evidence  of  having  over  two 
years  of  experience  in  handling 
financial  resources  and  has  adequate 
accounting  procedures  in  place. 

•  A  medium  score  (1-6  points)  is 
received  where  the  NRO/RRO/SRO 
provides  evidence  of  having  less  than 
two  years  of  experience  in  handling 
financial  resources  or  has  provided  a 
plan  for  developing  financial  controls 
that  is  adequate. 

•  No  score  (0  points)  is  received 
where  the  NRO/RRO/SRO  has  no 
experience  in  handling  financial  matters 
and  no  evidence  is  submitted  that 
shows  that  an  adequate  accounting 
system  is  in  place  or  under 
development. 

;V.  HA  Notification 

HUD  will  send  a  notification  to  the 
HAs  a.ssociated  with  the  applications 
selected  for  funding. 

II.  Application  Prores<! 

A.  Actions  Preceding  AppUcotion 
Submission 

Consistent  with  this  NOFA,  HIID  may 
direct  a  HA  to  notify  its  existing  RCs/ 
RMCs/ROs,  as  well  as  NROs,  SROs,  and 
RROs,  of  this  funding  opportunity.  It  is 
important  for  residents  to  be  advised 
that  even  in  the  absence  of  a  RC/RMC/ 
RO,  the  opportunity  exists  to  establish 
a  RC/RMC/RO.  If  no  RC/RMC/RO  exists 
for  any  of  the  developments,  HUD 
encourages  a  HA  to  post  this  NOFA  in 
a  prominent  location  within  the  HA's 
main  office,  as  well  as  in  each 
development's  office. 

B.  Application  Development  and 
Submission 

(1)  Submission.  An  application  kit  is 
required  as  the  formal  submission  to 
apply  for  funding.  The  kit  includes 
information  on  the  preparation  of  a 
Work  Plan  and  Budget  for  activities 
proposed  by  the  applicant.  An 
application  may  be  obtained  by  writing 
the  Resident  Initiatives  Clearinghouse, 
Post  Office  Box  6091,  Rockville,  MD 
20850,  or  by  calling  the  toll-free  number 
1-800-955-2232.  Requests  for 
application  kits  must  include  your 
name,  mailing  address  (including  zip 
code),  and  telephone  number  (including 
area  code),  and  should  refer  to 
document  FR3669.  Applications  may  be 
requested  beginning  May  13,  1994. 

An  applicant  RC/RMC/RO  must 
submit  its  application  to  the  local  HUD 
field  office  or,  in  the  case  of  IHAs,  to  the 
appropriate  HUD  Office  of  Native 
American  Programs,  listed  in  the 
Appendix  to  this  NOFA.  An  applicant 
NRO/SRO/RRO  must  submit  its 
application  to:  Department  of  Housing 


Federal  Register  /  Vol.  59.  No.  92  /  Friday.  May  13.  1994  /  Notices 


25255 


and  Urban  Development.  PIH/ORI.  451 
Seventh  Street.  SW.  Room  4112. 
Washington.  DC  20410. 

(2)  Preparation.  The  application  must 
contain  the  following  information: 

(a)(i)  RCs/RMCs/ROs:  Name  and 
address  of  the  RC/RMC/RO.  Name  and 
title  of  the  board  members  of  the  RC/ 
R.MCRO  and  date  of  the  last  election.  A 
copy  of  the  RC's/RMCs/RO's 
organizational  documents,  i.e..  charter, 
articles  of  incoqporation  (if 
incorporated),  and  by-laws.  Name  and 
phone  number  of  contact  person  (in  the 
evfent  further  information  or 
clarification  is  needed  during  the 
application  review  process). 

(ii)  NROs/RROs/SROs:  Name  and 
address  of  the  applicant.  Name,  title, 
and  telephone  number  of  a  contact 
person  (in  the  event  further  information 
or  clarification  is  needed  during  the 
application  review  process). 

lb)(i)  RCs/RMCs/ROs:  Name,  address, 
and  phone  number  of  the  Public 
Housing  Agency  (PHA)/Indian  Housing 
Authority  (IHA)  responsible  for  the 
development(s)  to  which  inquiries  may 
be  addressed  concerning  the 
application. 

(ii)  NROs/RROs/SROs:  A  narrative 
statement  discussing  the  geographical 
ar^as  in  which  the  applicant  wishes  to 
organize  RCs/RMCs/ROs.  In  addition, 
the  name  of  the  PH-VIHA  where  the 
apjplicant  proposes  to  organize  new  or 
inactive  RCs/RMCs/ROs.  and  a 
prpposed  schedule  of  activities. 

(c)  A  narrative  statement  addressing 
Ih^  following  issues: 

(i)  For aU  applicants: 

f.  The  name  of  the  project(s)  for 
which  the  funds  are  proposed  to  be 

f  A  summar>'  description  which 
include  the  proposed  amount  of  funding 
requested.  The  schedule  for  completion 
ofiall  activities  is  three  to  five  years; 

k  The  application  must  be  signed  by 
ani  authorized  member  of  the  board  of 
thb  RC'R-MC'RO  or  NRO/RRO/SRO,  and 
mpst  include  a  resolution  from  the  RC/ 
RJfiC/RO  or  NRO/RRO/SRO  sLating  that 
it  tigrees  to  comply  with  the  terms  and 
cojnditicns  established  under  this 
pitigram  and  under  24  CFR  part  9C4  (for 
P'ib'ic  Housing)  and  24  CFR  part  905, 
sulipart  O  (for  Indian  Housing); 

l»  Assurances  (e.g..  Board  Resolution 
oriCertificate)  that  the  RC/RMC'RO  or 
NRO'RRO/SRO  will  comply  with  all 
applicable  Federal  laws.  Executive 
Orders,  regulations,  and  policies 
gove.'"ning  this  program,  including  all 
afiplicable  civil  rights  laws,  regulations, 
arid  program  requirements. 

(ii)  For  Basic  Grants: 

•  A  discussion  of  the  needs  of  the  RC/ 
RMC/RO  and  the  overall  group 


objectives  for  specified  TOP  initiatives 
and  how  the  proposed  activities  will 
meet  the  needs  of  the  RC/RMC/RO; 

•  A  description  of  the  extent  to  which 
the  residents  and  the  board  of  the  RC/ 
RMC/RO  support  the  proposed 
activities; 

•  A  discussion  of  the  extent  to  which 
the  local  HA  supports  the  activities 
outlined  in  the  proposal; 

•  A  discussion  of  the  extent  to  which 
local  agencies,  community 
organizations,  and  the  private  sector 
support  the  activities  outlined  in  the 
proposal,  including  the  provision  of 
financial  resources,  technical  assistance, 
or  other  support; 

•  A  description  of  the  project 
financial  and  accounting  procedures 
that  are  available,  or  plans  to  develop 
these  procedures,  to  ensure  that  funds 
are  properly  spent;  and 

•  Adescriptionofother  funding  the 
RC/RMC/RO  has  received  and  how  the 
requested  funding  will  complement 
ongoing  activities. 

(iii)  For  Additional  Grants: 

•  A  discussion  of  the  needs  of  the  RC/ 
RMC/'RO  and  the  overall  group 
objectives  for  specified  TOP  initiatives 
and  an  explanation  of  how  the  proposed 
activities  will  meet  the  needs  of  the  RC/ 
RMC/RO; 

•  An  explanation  of  the  RC's/RMC's/ 
RO's  progress  in  carr>'ing  out  activities 
in  the  work  plan  previously  approved 
by  HUD; 

•  A  detailed  discussion  of  the  extent 
to  which  the  local  HA  supports  the 
activities  outlined  in  the  proposal;  and 

•  A  description  of  other  funding  the 
RC/RMC/RO  has  received  and  how  the 
requested  funding  will  complement 
ongoing  activities. 

(iv)  Forgmnts  to  NROs/RROs/SROs: 

•  A  description  of  the  extent  to  which 
the  board  of  the  NRO/RRO/SRO  support 
the  proposed  activities; 

•  A  description  of  the  training  to  be 
provided,  including  identification  of 
trainers  and  support  letters; 

•  A  description  of  project  financial 
and  accounting  procedures,  or  plans  to 
develop  these  procedures  to  ensure  that 
funds  are  spent  properly. 

(3)  HA  Support,  (a)  HUT)  is  in  full 
support  of  a  cooperative  relationship 
between  each  RC/RMC/RO  and  its  HA. 
A  resident  organization  is  urged  to 
involve  its  HA  in  the  application 
plannir^  and  submission  process.  This 
can  be  achieved  through  meetings  to 
discuss  resident  concerns  and  objectives 
and  how  best  to  transfer  these  objectives 
into  activities  in  the  application.  The 
RC/RMC/RO  is  also  encouraged  to 
obtain  a  letter  of  support  from  the  HA 
indicating  to  what  extent  the  HA 
supports  the  proposed  activities  listed 


by  the  RC/RMC/RO  and  how  the  HA 
will  assist  the  RC/RMC/RO. 

(b)  A  RC/RMC/RO  is  encouraged  to 
include  an  indication  of  support  and 
assistance  by  development  residents 
and  Board  (e.g..  RC/RMC/RO  Board 
resolution,  copies  of  minutes,  letters. 
petition,  etc.);  the  neighboring 
community;  and  local  public  or  private 
organizations. 

(4)  Submission.  The  original  and  2 
copies  of  the  Application  must  be 
submitted.  The  Appendix  lists 
addresses  of  HUD  Field/Native 
American  Program  Offices  that  will 
accept  a  completed  application.  The 
application  must  be  received  by  the 
local  HUD  Field  Office  no  later  than  4 
p.m.  (local  time)  on  the  deadline  date 
listed  in  the  application  kit. 

In  the  interest  of  fairness  to  all 
competing  applicants,  any  application 
that  is  received  after  the  deadline  date 
will  be  considered  ineligible. 
Applicants  should  take  this  practice 
into  account  and  make  early  submission 
of  their  materials  to  avoid  any  risk  of 
loss  of  eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems.  HUD  will  date-stamp 
incoming  applications  to  evidence 
(timely  or  late)  receipt,  and,  upon 
request,  will  provide  an 
acknowledgement  of  receipt.  Facsimile 
and  telegraphic  applications  are  not 
authorized  and  will  not  be  considered. 

HUT)  also  encourages  an  applicant  to 
submit  a  copy  of  the  application  to  the 
HA  for  the  jurisdiction  in  which  the  RC/ 
RMC/RO  is  located. 

III.  Checklist  of  Application 
Submission  Requirements    • 

The  Application  Kit  will  contain  a 
checklist  of  all  application  submission 
requirements  to  complete  the 
application  process. 

A.  Training  Requirements 

(1)  RC/RMC/RO  granfcfcb  are  required 
to  have  training,  and  NRO/SRO/RRO 
grantees  are  requested  to  provide 
training,  in  the  areas  listed  below,  but 
the  amount  and  scope  of  training  will 
depend  on  the  resider.t  g.'oups'  goals. 
For  example,  training  required  to 
assume  property  management  is  more 
extensive  than  t.'"aining  needed  to 
establish  a  landscaping  enterprise.  The 
required  training  areas  are: 

(a)  HUD  regulations  and  policies 
governing  the  operation  of  low-income 
housing,  which  includes  the  part  900 
series  of  24  CFR  and  Section  3  (of  the 
Housing  and  Urban  Development  Act  of 
1968, 12  U.S.C.  1701u)  and  other  Fair 
Housing  Act  requirements,  and 
applicable  civil  rights  laws  for  Public 
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Housing  or  for  Indian  Housing  (24  CFR 
part  905); 

(b)  Financial  management,  including 
budgetary  and  accounting  principles 
and  techniques,  in  accordance  with 
Federal  guidelines,  including  OMB 
Circulars  A-110  and  A-122,  which 
contain  Federal  administrative 
requirements  for  grants,  and  OMB 
Circular  A-133,  relating  to  audit 
requirements  for  nonprofit 
organizations; 

(c)  Capacity  building  to  develop  the 
necessary  skills  to  assume  management 
responsibilities  at  the  project;  and 

(d)  Based  on  the  goals  of  the  RC/RMC/ 
RO,  property  management  and/or  any 
TOP  activity  training  that  is  required. 

(2)  Each  grantee  must  ensure  that  this 
training  is  provided  by  a  qualified 
housing  management  specialist 
(Consultant/Trainor),  community 
development  specialist,  the  HA,  or  other 
local/tribal  agencies  knowledgeable 
about  the  program. 

B.  OMB  Procurement  Requirements 

(1)  The  resident  grantees  must  follow 
Circular  A-110,  Uniform  Administrative 
Requirements  for  Grants,  and  other 
agreements  with  recipients  of  Federal 
funds.  OMB  Circular  A-110  prescribes 
standards  and  policies  essential  to  the 
proper  execution  of  procurement 
transactions,  including  standards  of 
conduct  for  resident  grantees' 
employees,  officers,  or  agents  engaged 

in  procurement  actions  to  avoid  any 
conflict  of  interest. 

(2)  A  resident  grantee  may  use  two 
methods  in  obtaining  consultant 
services: 

(a)  A  "full  service"  approach  may  be 
used  where  the  applicant  solicits 
competitive  proposals  for  assisting  in 
the  preparation  of  the  application,  with 
inclusion  of  the  consultant  work  if  the 
applicant  is  selected  to  receive  a  grant. 
The  evaluation  criteria  in  the 
solicitation  must  address  the 
qualifications  and  experience  of 
prospective  consultants  for  all  tasks  (the 
contract  may  stipulate  that  in  the  event 
that  the  application  is  not  approved,  the 
consultant  is  not  entitled  to  any 
payment);  and 

(d)  Separation  of  Application 
Preparation  from  Consultant  Work  After 
Grant  Award.  This  approach  allows  an 
applicant  to  solicit  competitive 
proposals  and  contract  with  a 
Consultant-Trainer/Housing 
Management  Specialist  for  the 
development  of  an  application  for 
technical  assistance  funding.  If  the 
applicant  is  selected  for  funding,  the 
Consultant-Trainer/Housing 
Management  Specialist  must  compete 
along  with  other  prospective 


Consultant-Trainer/Housing 
Management  Specialists  through  an 
open  and  free  procurement  process  for 
a  training  and  technical  assistance 
contract.  This  will  eliminate  any 
competitive  advantage  attained  by  the 
Consultant-Trainer/Housing 
Management  Specialist  who  was 
awarded  a  contract  for  the  development 
of  the  application/Work  Plan  and 
Budget. 

IV.  Corrections  to  Deficient 
Applications 

HUD  will  notify  an  applicant  in 
writing  of  any  technical  deficiencies  in 
the  application.  Any  deficiency  capable 
of  cure  will  involve  only  items  not 
necessary  for  HUD  to  assess  the  merits 
of  an  application  against  the  Rating 
Factors  specified  in  this  NOFA.  For 
example,  signatures  needed  on  certain 
forms,  certifications,  workplan,  budget, 
and  other  required  forms  may  be 
considered  curable  deficiencies.  The 
applicant  must  submit  corrections 
within  14  calendar  days  from  the  date 
of  HUD's  letter  notifying  the  applicant 
of  any  technical  deficiency. 

After  the  application  due  date, 
applicants  will  not  have  an  opportunity 
to  submit  independently  information 
omitted  from  the  Application  Kit  that 
directly  relates  to  the  evaluation  factors 
contained  in  the  subheading  "Rating 
Factors"  of  this  NOFA  so  as  to  enhance 
the  merits  of  the  application.  HUD 
encourages  all  applicants  to  submit  all 
documents  with  their  application  before 
the  due  date,  so  that  applicants  will  not 
be  affected  by  the  technical  deficiency 
period. 

V.  Other  Matters 

A.  Freedom  of  Information  Act 

Applications  submitted  in  response  to 
this  NOFA  are  subject  to  disclosure 
under  the  Freedom  of  Information  Act 
(FOLA).  To  assist  the  Department  in 
determining  whether  to  release 
information  contained  in  an  application 
in  the  event  a  FOIA  request  is  received, 
an  applicant  may,  through  clear 
earmarking  or  otherwise,  indicate  those 
portions  of  its  application  that  it 
believes  should  not  be  disclosed.  The 
applicant's  views  will  be  u.sed  solely  to 
aid  the  Department  in  preparing  its 
response  to  a  FOIA  request;  however, 
the  Department  is  required  by  the  FOIA 
to  make  an  independent  evaluation  of 
the  information. 

HUD  suggests  that  an  applicant 
provide  a  basis,  when  possible,  for  its 
belief  that  confidential  treatment  is 
appropriate;  general  assertions  or 
blanket  requests  for  confidentiality, 
without  more  information,  are  of  limited 


value  to  the  Department  in  making 
determinations  concerning  the  release  of 
information  under  FOIA.  The 
Department  is  required  to  segregate 
disclosable  information  from  non- 
disclosable  items,  so  an  applicant 
should  be  careful  to  identify  each 
portion  of  the  application  for  which 
confidential  treatment  is  requested. 

The  Department  emphasizes  that  the 
presence  or  absence  of  comments  or 
earmarking  regarding  confidential 
information  will  have  no  bearing  on  the 
evaluation  of  applications  submitted  in 
response  to  this  solicitation. 

B.  Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(b)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  rule  relate  only  to  technical 
assistance  and,  therefore,  are 
categorically  e.xcluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act. 

C.  Executive  Order  12606,  the  Family 
The  General  Counsel,  as  the 

Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  notice  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  notice,  as  those 
policies  and  programs  related  to  family 
concerns. 

D.  Executive  Order  126  J  2.  Federalism 
The  General  Counsel,  as  the 

Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  on  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
v.irious  levels  of  government.  As  a 
res'ilt,  the  notice  is  not  subject  to  review 
under  the  Order.  The  NOFA  will  fund 
technical  assistance  and  activities  for 
resident  management  and  other 
empowerment  initiatives  of  public  and 
Indian  housing.  It  will  have  no 
meaningful  impact  on  States  or  their 
political  subdivisions. 

E.  Documentation  and  Public  Access 
Requirements:  Applicant/Hecipient 
Disclosures:  HUD  Reform  Act 

Documentation  and  public  access 
requirements.  Pursuant  to  section  102  of 
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the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (42 
U.S.C.  3537a)  (HUD  Reform  Act).  HUD 
will  ensure  that  documentation  and 
other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
yeat  period  beginning  not  less  than  30 
dayls  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
arcfirdance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
Hub's  implementing  regulations  at  24 
CFR  part  15.  In  addition.  HUD  will 
incjude  the  rec.ipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HLT)  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
anc^  12.16(b),  and  the  notice  published 
in  the  Federal  Register  on  January  16. 
1992  (57  FR  1942).  for  further 
information  on  these  documentation 
and  public  access  requirements.) 

Dtschsures.  HUD  will  make  available 
to  the  public  for  five  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  three  years. 
All  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  part  12. 
subpart  C.  and  the  notice  published  in 
the  Federal  Register  on  January  16. 
1992  (57  FR  1942).  for  further 
information  on  these  disclosure 
requirements.) 

F.  Prohibition  Against  Advance 
Information  on  Funding  Decisions 

Section  103  of  the  HUD  Reform  Act 
proscribes  the  communication  of  certain 
information  by  HUD  employees  to 
persons  not  authorized  to  receive  that 
information  during  the  selection  process 
for  the  award  of  assistance.  HUD's 
regulation  implementing  section  103  is 
codified  at  24  CFR  part  4  (see  56  FR 
22088.  May  13, 1991).  In  accordance 
with  the  requirements  of  section  103. 
HUD  employees  involved  in  the  review 
of  applications  and  in  the  making  of 
funding  decisions  are  restrained  by  24 
CFR  part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 


apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  under  24  CFR 
part  4.  Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (voice/TDD).  (This  is 
not  a  toll-free  number.) 

G.  Prohibition  Against  Lobbying  of  HUD 
Personnel 

Section  112  of  the  HUD  Reform  Act 
added  a  new  section  13  to  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3531  et 
seq.).  Section  13  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
infiuence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  is  implemented  in  24  CFR 
part  86.  If  readers  are  involved  in  any 
efforts  to  influence  the  Department  in 
these  ways,  they  are  urged  to  read  part 
86.  particularly  the  examples  contained 
in  Appendix  A  of  that  part. 

Any  questions  about  the  rule  should 
be  directed  to  the  Office  of  Ethics,  room 
2158.  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW.. 
-  Washington.  DC  20410-3000. 
Telephone:  (202)  708-3815  (voice/TDD) 
(these  are  not  toll-free  numbers).  Forms 
necessary  for  compliance  with  the  rule 
may  be  obtained  from  the  local  HUD 
office. 

H.  Drug-Free  Workplace  Certification 

The  Drug-Free  Workplace  Act  of  1988 
(42  U.S.C.  701)  requires  grantees  of 
federal  agencies  to  certify  that  they  will 
provide  drug-free  workplaces.  Each 
potential  recipient  under  this  NOFA 
must  certify  that  it  will  comply  with 
drug-free  workplace  requirements  in 
accordance  with  the  Act  and  with 
HUD"s  rules  at  24  CFR  part  24.  subpart 
F. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.853. 

Authority:  42  U.S.C  1437r;  42  U.S.C. 
3535(d). 


Dated:  May  9. 1994. 

Joseph  H.  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

Appendix — Names,  Addresses,  and 
Telephone  Numbers  of  HUD  Field  Offices 
and  Offices  of  Native  American  Programs 
Accepting  Applications  for  Tenant 
Opportunities  Program  Technical  Assistance 

Boston.  Massachusetts  Fitld  Office 

Public  Housing  Division 

Room  375 

Thomas  P.  O'NriH.  Ir.  Federal  Building 

10  Causew;iy  Stn»rt 

Boston.  M.issachusetts  02222-1092 

(617)  565-5234 

Hartford.  Connecticut  Off  ice 

Public  Housing  Division 
330  Main  St.  First  Floor 
Hertford.  Connecticut  06106-1860 
(203)  240-1522 

Manchester.  Sew  Hampshire  Office 

Public  Housing  Division 

Norris  Cotton  Federal  Building 

275  Chestnut  St. 

Manchester.  New  Hampshire  03101-2487 

(603)  666-7681 

Providence.  Rhode  Island  Office 

Public  Housing  Division 

330  John  O.  Pastore  Federal  Building  &  U.S. 

Post  Office — Kennedy  Plaza 

Providence,  Rhode  Island  02903-1785 

(401)528-5351 

New  York.  New  York  Field  Office 

Public  Housing  Division 

26  Federal  Plaza 

New  York.  New  York  10278-0068 

(212)  264-6500 

Buffalo.  New  York  Office 

Public  Housing  Division 
465  Main  SUwt 
Lafayette  Court.  5th  Fl. 
Buffalo.  New  York  14203-1780 
(716)  846-5755 

Newark.  New  Jersey  Office 

Public  Housing  Division 

Military  Park  Building 

60  Park  Place 

Newark.  New  Jersey  07102-5504 

(201)877-1662 

Washington.  D.C.  Office 

Public  Housing  Division 
820  First  St.  NE..  suite  300 
Washington.  DC  20002-4502 
(202)  275-9200 

Philadelphia.  Pennsylvania  Field  Office 

Public  Housing  Division 

Liberty  Square  Building 

105  South  7th  Street 

Philadelphia,  Pennsylvania  19106-3392 

Baltimore.  Maryland  Office 

Public  Housing  Division 

City  Crescent  Building 

10  South  Howard  St..  5th  Floor 

Baltimore.  Maryland  21202-2505 

(410)962-2520 
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Pittsburgh,  Pennsylvania  Office 

Public  Housing  Divisioa 

Old  Post  Office  Courthouse  Building 

700  Grant  St. 

Pittsburgh,  Pennsylvania  15219-1939 

{412)644-6428 

Richmond.  Virginia  Office 

Public  Housing  Division 

The  3600  Centre 

3600  West  Broad  St. 

P.O  Box  90331 

Richmond,  Virginia  23230-0331 

(804) 278-4507 

Charleston.  U'ssf  Virginia  Office 

Public  Housing  DivLsion 
405  Capitol  St..  suite  708 
Charleston,  West  Virgir^a  25301-1795 
(304) 347-700O 

Atlanta.  Georgia  Field  Office 

Public  Housing  Division 

Richard  B.  Russell  Fede.'al  Building 

75  Spring  Street,  S\V. 

Atlanta,  Georgia  30303-3388 

(404)331-5136 

Birmingham.  Alabama  Office 

Public  Housing  Division 
Beacon  Ridge  Tower 

600  Bedcon  Parkway  West,  suite  300 
~  BirminghHin.  Alabama  35209-3144 

(205)  290-7617 

Louisville.  Kentucky  Office 

Public  Htiusin,j  Division 
P.O.  Box  1044 

601  W.  Broadway 

Louisville.  Kentucky  40201-1044 
(502)  582-5251 

Jackson.  Mississippi  Office 
Public  Housing  Division 
Dr.  AH.  McCoy  Federal  Building 
100  West  Capitol  St..  room  910 
lackson,  Mississippi  39269-1096 
(601)  965-5303 

(ireensboro.  S'orth  CaroHna  Office 

Public  Housing  Division 
2306  W.  Mesdo\A-v  iew  Kd. 
.  Greensboro,  North  Carolina  27407 
(919)  547-4000 

Caribbean  Office 

Public  Housing  Division 
New  San  Juan  Office  Building 
159  Carlos  E.  Chardon  Ave. 
San  Juan,  Puerto  Rico  00918-1804 
(809) 766-6121 

Columbia.  South  Carolina  Office 

Public  Housing  Division 

Strom  Thurmond  Federal  Building 

1835  Assembly  St. 

Columbia,  South  Carolina  29201-2480 

(803)  765-5592 

KnowiHe,  Tennessee  Office 

Public  Housing  Division 

)ohn  J.  Duncan  Federal  Building 

710  Locust  .St.  3ni  Floor 

Knoxville,  Tennessee  37902-2526 

(615)54»-4384 

Nashville,  Tennessee  Office 
Public  Housing  Division 


251  Cumberland  Bend  Drive,  suite  200, 
Nashville.  Tennessee  37228-1803 
(615)  736-5213 

focksonvUle,  Florida  Office 
Public  Housing  Division 
301  West  Bay  Street,  suite  2200 
Jacksonville,  Florida  32202-5121 
(904) 232-2626 

Chicago,  Illinois  Field  Office 

Public  Housing  Division 
Ralph  Metcalfe  Federal  Building 
77  West  Jackson  Boulevard 
Chicago,  Illinois  60604-3507 
(312)353-5680 

Detroit.  Michigan  Office 

Public  Housing  Division 

Patrick  V.  McNamara  Federal  Building 

477  Michigan  Ave. 

Detroit.  Michigan  48226-2592 

(313)  226-7900 

Indianapolis.  Indiana  Office 

Public  Housing  Division 
151  North  Delaware  St. 
Indianapolis.  Indiana  46204-2526 
(317)226-6303 

Grand  Rapids,  Michigan  Office 

Public  Housing  Division 

2922  Fuller  Ave.  N.E. 

Grand  Rapids.  Michigan  49505-3499 

(616)456-2100 

Minneapolis-St.  Paul.  Minnesota  Office 

Public  Housing  Division 

220  2nd  St.  South 

Bridge  Place  Building 

Minneapolis,  Minnesota  55401-2195 

(612)370-3000 

Cincinnati,  Ohio  Office 

Public  Housing  Division 

Federal  Office  Building,  room  9002 

550  Main  St 

Cincinnati,  Ohio  45202-3253 

(513)684-2884 

Cleveland,  Ohio  Office 

Public  Housing  Division 
Renaissance  Building 
1350  Euclid  Ave.,  5th  FUwr 
Cleveland,  Ohio  44 11 5-1 81 5 
1216)  522-4058 

(xiltimbus.  Ohio  Office 

Public  Housing  Division 
200  North  High  Street 
Columbus,  Ohio  44115-1815 
(216)  522-t058  1 

Milwaukee.  Wisconsin  Office 
Public  Housing  Division 
Henry  S.  Reuss  Federal  Plaza 
310  W.  Wisconsin  Ave,  suite  1380 
Milwaukee,  Wisrr)nsin  53203-2289 
(414)  297-3214 

fort  Worth.  Texas  Field  Office 

Public  Housing  Divisioa 

1600  Throckmorton 

P.O.  Box  2905 

Fort  Worth.  Texas  76113-2905 

(817)885-5401 


Houston,  Texas  Office 

Public  Housing  Divisioa 

h4orfolk  Tower 

2211  Norfolk,  suite  200 

Houston,  Texas  77098—4095 

(713)653-3274 

San  Antonio,  Texas  Office 
Public  Housing  Division 
Washington  Square  Building 
800  Dolorosa  St. 
San  Antonio,  Texas  78207-4563 
(210) 229-6800 

Little  Rock,  Arkansas 

Public  Housing  Division 

TCBY  Tower 

425  West  Capitol  Ave. 

Little  Rock.  Arkansas  72201-3488 

(501)324-5931 

New  Orleans,  Louisiana  Office 

Public  Housing  Division 

Fisk  Federal  Building 

1661  Canal  St.,  suite  3100 

New  Orleans,  Louisiana  70112-2887 

(504) 589-7200 

Albuquerque.  NM  Office 

F*uhHc  Housing  Division 
625  Truman  Street  NE. 
Albuquerque,  NM  87110-fi472 
(505) 262-6463 

Omaha,  Nebraska  Office 

Public  Housing  Division 
19909  Mill  Valley  Rd. 
Omaha.  Nebraska  68154-3955 
(402)492-3100 

St.  Louis.  Missouri  Office 

Public  Housing  Division 
1222  Spruce  St.,  room  3207 
.St.  Louis,  Missouri  63103-2836 
(314)539-6583 

Kansas  City  Field  Office 

Public  Housing  Division 

Room  200 

(Gateway  Tower  II 

400  State  Avenue 

Kansas  City.  Kansas  66101-2406 

(913)551-5462 

Des  Moines.  Iowa  Office 

Public  Housing  Division 

Federal  Building 

210  Walnut  St.,  rm.  239 

Des  Moines.  Iowa  50309-2155 

(515)  284-1512 

Denivr.  Colorado  Field  Offne 

Public  Housing  Division 
633  17th  .Street 
First  Interstate  Towttr  North 
Denver.  Colorado  80202-3607 
(303)  672-5448 

San  From  isco.  California  Field  Office 

Public  Housing  Division 

Philip  Biuton  Federal  Building  &  U..S. 

Courthouse 
450  Golden  Gate  Avenue 
P.a  Box  36003 

San  Francisco,  California  94102-3448 
(415)556-4752 
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Honohllii.  Hawaii  Office 

Public  Housing  Division 
7  Waterfront  Plaza 
500  Ala  Moana  Blvd..  suite  500 
Honolulu.  Hawaii  96813-4918 
(808)  541-1323 

Los  Atigeles.  California  Office 

Public  Housing  Division 

1615  W.  Oly-mpic  Blvd. 

Los  Angeles.  California  90015-3801 

(213)251-7122 

Sacramento.  California  Office 

Public  Housing  Division 
777  13th  St.,  suite  200 
Sacraitiento.  California  95814-1997 
(916)551-1351 

Phoenix.  Arizona  Office 

Public  Housing  Division 
Two  Arizona  Center 
400  N.  5th  St..  suite  1600 
Phoenix.  Arizona  85004-2361 
(602)  379-4434 

Portland.  Oregon  Office 

Public  Housing  Division 
Cascade  Building 
520  Southwest  Sixth  Ave. 
Portland,  Oregon  97204-1596 
(503)  326-2561 

Seattle.  Washington  Field  Office 

Public  Housing  Division 
Suite  200 


Seattle  Federal  Office  Building 
909  First  Avenue 
Seattle.  Washington  98104-1000 
(206)  220-5101 

Anchorage.  Alaska  Office 

Public  Housing  Division 
University  Plaza  Building 
949  E.  36th  Ave.,  suite  401 
Anchorage.  Alaska  99508-4399 
(907)  271^170 

Native  American  Program  GfBces 

Senes:  All  States  east  of  the  Mississippi 
Fiver  and  Iowa 

Mr.  Leon  Jacobs.  Administrator 

Chicago  Office  of  Native  American  Programs. 

5P 
77  W.  Jackson  Boulevard.  24th  Floor 
Chicago.  Illinois  60604-3507 
(312)  886-4532 

Seires:  Oklahoma.  Kansas,  Missouri.  Texas. 
Arkansas  and  Louisiana 

Mr.  Hugh  Johnson.  Administrator 
Oklahoma  City  Office  of  Native  American 

Programs.  6.7P 
Murrah  Federal  Building 
200  N.W.  5th  Street 
Oklahoma  City.  Oklahoma  73102 
(405)  231-4101 

Ser\-es:  Colorado,  Montana.  The  Dakotas. 
Nebraska.  Utah  and  Wyoming 

Mr.  Vernon  Haragara.  Administrator 


Denver  Office  of  Native  American  Programs 

8P 
First  Interstate  Tower  .North 
633  17th  Street 

Denver.  Colorado  80202-3607 
(303) 672-5462 

Series:  California.  Nevada.  Arizona  and  Sew 
Mexico 

Mr.  Raphael  Mecham.  Administrator 
Indian  Programs  Office 
Two  Arizona  Center.  9  OIP 
400  N.  Fifth  Street,  suite  1650 
Phoenix.  Arizona  85004 
(602)  379-4156 

Sen-es:  Washington.  Idaho  and  Ortgon 

Mr.  Jerry  Leslie.  Administrator 

Seattle  Office  of  Native  American  Programs. 

lOPI 
Seattle  Federal  Office  Building 
909  First  Avenue 
Seattle,  Washington  98104 
(206)  220-5270 

Serves:  Alaska 

Mr.  Marlin  Knight.  Administrator 
Anchorage  Office  of  Native  American 

Programs.  10.1  PI 
University  Plaza  Building 
949  East  36th  Avenue,  suite  401 
Anchorage.  Alaska  99508-4399 
(907)271^633 

jFR  Doc.  94-11609  Filed  5-12-94:  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Public  and  Indian  Housing 

f Docket  No.  N-94-3756;  FR-3707-N-01] 

NOFA  for  Youth  Development  Initiative 
Under  Public  and  Indian  Housing 
Pamily  Investment  Centers 

AGENCY:  Office  of  the  AssisUmt 
SffTftary  for  Public  and  Indian 
Housing.  HUD. 
ACTION:  Notice  of  funding  availability. 

SUMMARY:  HUD  is  announcing  the 
r.vailability  of  S5  million  in  funding  for 
Fiscal  Year  1994  for  a  Youth 
Development  Initiative  under  the 
Family  Investment  Center  Program 
(FIC).  The  Youth  Development  InKiative 
under  FIC  will  provide  five  grants  for 
innovative  violence  abatement  strategies 
that  have  been  developed  by  youth  for 
public  housing.  The  Youth 
Development  Initiative  furthers  the 
mission  of  Operation  Safe  Home,  a 
major  Clinton  Administration  Initiative 
that  addresses  the  larger  problem  of 
violence  in  America's  low-income 
communities.  The  Youth  Development 
Initiative  will  provide  young 
individuals  (ages  13-25),  including 
noncustodial  parents  with  child  support 
agreements  for  children  that  are  public 
housing  residents  and  who  would  be 
capable  of  meeting  their  obligations  by 
being  provided  such  services,  with 
better  access  to  comprehensive 
education  and  employment 
opportunities  and  supportive  services. 
The  grants  will  be  for  up  to  three  to  five 
years  in  duration,  depending  upon  the 
activities  undertaken,  and  will  involve 
youth  as  active  partners,  to  provide 
leadership  opportunities  and  improve 
the  capacity  for  long-term  training  and 
services  for  young  residents.  The 
Department  has  proposed  regulations 
for  this  program  as  part  of  the  Tenant 
Participation  and  Tenant  Opportunity 
(TOP)  rule,  publi.shed  on  April  19. 1994 
(59  FR  18666). 

In  the  body  of  this  document  is 
information  concerning  the  purpose  of 
the  NOFA.  eligibility,  available 
amounts,  ranking  factors,  and 
application  processing,  including  how 
to  apply  and  how  selections  will  be 
made. 

DATES:  Application  kits  will  be  available 
beginning  May  13, 1994.  The 
application  deadline  will  be  4:30  p.m.. 
local  time,  on  July  12. 1994. 
ADDRESSES:  An  application  kit  may  be 
obtained  from  the  local  HUD  Field 
Office  with  delegated  responsibilities 


over  an  applicant  public  housing  agency 
(see  Appendix  for  listing),  or  by  calling 
the  HUD  Resident  Initiatives 
Clearinghouse  toll  free  number  1-800- 
955-2232.  Telephone  requests  must 
include  your  name,  mailing  address,  or 
post  office  address  (including  zip  code), 
telephone  number  (including  area  code), 
and  should  refer  to  document  FR-3707- 
N-01.  This  NOFA  cannot  be  used  ns  the 
application. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bertha  M.  Jones.  Office  of  Resident 
Initiatives  (OKI).  Department  of  Housing 
and  Urnan  Development.  451  Seventh 
Street.  S.W..  Room  4112.  Washington. 
DC  20410;  t.  lephone  number:  (202) 
708-3611  (this  is  not  a  toll-free 
number).  Hearing-  or  speech-impaired 
persons  mav  use  the 
Telecommunications  Devices  for  the 
Deaf  (TDD)  by  contacting  the  Federal 
Information  Relay  Service  on  1-800- 
877-TDDY  (1-800-877-8339)  or  202- 
708-9300  (not  a  toll  free  number)  for 
information  on  the  program. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget,  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3501-3520),  and 
assigned  OMB  control  number  2577- 
0189. 

I.  Purpose  and  Substantive  Description 

A.  Authority 

Set;tion  22  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437t) 
provides  for  the  establishment  of  Family 
Investment  Centers  (FIC).  The 
Department  has  proposed  regulations 
for  this  program  as  part  of  the  Tenant 
Participation  and  Tenant  Opportunity 
(TOP)  rule,  published  on  April  19, 1994 
(59  FR  18666).  This  NOFA  is  being 
issued  in  conformity  with  the  statutory' 
requirements  of  FIC.  in  order  to  make 
funding  available  as  soon  as  possible. 

B.  Allocation  Amounts 

In  the  NOFA  for  Public  and  Indian 
Housing  Family  Investment  Centers 
published  on  February  28, 1994  (59  FR 
95921.  as  amended  on  April  19, 1994  (59 
FR  18570),  the  Department  announced 
the  availability  of  $69  million  for 
funding  Family  Investment  Center 
activities  by  public  housing  agencies 
(PHAs)  or  Indian  housing  authorities.  In 
today's  NOFA.  an  additional  $5  million 
is  being  made  available  to  public 
housing  agencies  (PHAs)  under  FIC  for 
the  Youth  Development  Initiative,  to 
further  advance  the  goals  of  FIC  and  the 


Administration's  Operation  Safe  Home 
(OSH).  If  the  entire  S5  million  is  not 
needed  to  carry  out  the  Youth 
Development  Initiative,  remaining  funds 
will  be  made  available  for  funding  FIC 
activities. 

The  FIC  Youth  Development  Initiative 
grants  will  be  targeted  to  assist  youth  in 
gaining  access  to  education. 
em.plo\mcnt,  and  supportive  services. 
HUD  expects  that  this  funding  will 
demonstrate  the  importance  of 
comprehensive  supportive  services  in 
contributing  to  the  reduction  of 
unL'mployrnent  among  our  youth  and 
crime  and  violence  in  public  housing 
communities.  This  Youth  Development 
Initiative  requires  the  design  and 
implementation  by  the  targeted  youth  in 
partnership  with  the  PHA. 

Each  applicant  may  submit  only  one 
application  under  this  NOFA.  For  this 
Youth  Development  Initiative,  the 
maximum  grant  amount  per  applicant 
under  this  NOFA  is  $1  million. 
Although  both  PHAs  and  IHAs  are 
eligible  applicants  in  the  main  FIC 
NOFA  published  earlier,  only  PHAs 
may  apply  for  the  set-aside  funds 
announced  in  this  NOFA. 

C.  Cheniew and  Policy 

The  staled  purpo.se  of  Section  22  for 
FIC  is: 

|T|o  provide  families  living  in  public 
housing  with  tx^tter  access  to  educational  and 
employment  opportunities  to  achieve  self- 
sufficiency  and  independence  by:  (a) 
developing  facilities  in  or  near  public 
housing  for  training  and  support  services;  (b) 
mobilizing  public  and  private  resources  to 
expand  and  improve  the  delivery  of  such 
services;  (c)  providing  funding  for  such 
es.sential  training  and  support  ser\'ices  that 
cannot  otherwise  he  funded:  and  (d) 
improving  the  capacity  of  management  to 
assess  the  training  and  service  needs  of 
families,  coordinate  the  provision  of  training 
and  services  that  meet  such  needs,  and 
ensure  the  long-term  provision  of  such 
training  and  services. 

Although  section  22  is  phrased  in 
terms  of  "families"  living  in  public 
housing,  because  of  section  527  of  the 
National  Affordable  Housing  Act  (104 
Stat.  4216;  42  U.S.C.  1437aa  note) 
(NAHA).  the  definition  of  "families" 
may  be  used  interchangeably  as 
individuals.  This  special  Initiative  is 
being  made  available  to  individuals 
(youths,  ages  13-25),  including 
noncustodial  parents  with  child  support 
agreements  for  children  living  in  public 
housing  and  who  would  be  made 
capable  of  meeting  tbeir  obligations  by 
being  provided  these  services. 

The  Department  envisions  that  this 
Initiative  under  FIC  will  complement 
other  youth  programs,  drug  elimination 
efforts,  and  Youth  Sports  activities  to 
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increase  the  rates  of  school  completion, 
erxrollroent  in  advanced  education,  or 
training  and  employment.  PHAs  that  are 
recipients  of  or  applicants  for  other 
programs  with  youth  training 
opportunities  must  coordinate  this  FIC 
Youth  Development  Initiative  with 
these  programs.  As  an  incentive  to 
becoming  self-sufTicient,  the  earnings  of 
public  housing  "individuals/youths" 
participating  in  this  Youth  Development 
Initiative  shall  not  be  treated  as  income 
for  the  purpose  of  rent  calculation,  and 
services  are  not  treated  as  income  for 
the  purposes  of  any  other  program  or 
provision  of  State  or  Federal  law. 
including  rent  assistance,  subject  to  the 
limitations  set  out  in  section  I.F(5), 
"Treatment  of  Income."  of  this  NOFA. 
This  Initiative  is  administered  by  the 
Department's  Office  of  Resident 
Initiatives  in  the  Office  of  Public  and 
Indian  Housing,  with  assistance  from  a 
network  of  Community  Relations  and 
Involvement  Specialists  in  HUD  Field 
Offices. 

D.  Definitions 

For  purposes  of  this  NOFA.  the 
following  definitions  apply: 

Eligible  Residents  means  public 
housing  residents  aged  13-25  of  a 
participating  PHA,  including 
noncustodial  parents  with  child  support 
agreements  for  children  living  in  public 
housing  when  those  parents  would  be 
mode  capable  of  meeting  their 
obligations  by  being  provided  services. 

Secretary  means  the  Secretary  of 
Housing  and  Urban  Development. 

Sen'^ice  Coordinator  means  any 
parson,  including  youth,  who  is 
responsible  for 

(1)  Detennining  the  eligibility  of 
individuals  to  be  served  by  this  Youth 
Development  biitiative; 

(2)  Assessing  training  and  service 
netjds  of  eligible  residents; 

(3)  Working  v^ath  service  providers  to 
coordinate  the  provision  of  services  on 
a  PHA-wide  or  less-than-PHA-wide 
basis,  and  to  tailor  the  services  to  the 
needs  and  characteristics  of  eligible 
residents; 

(4)  Mobilizing  public  and  private 
resources  to  ensure  that  the  supportive 
services  identified  can  be  funded  over 
the  five-year  period,  at  least,  following 
the  initial  receipt  of  funding  under  this 
NOFA; 

(5)  Monitoring  and  evaluating  the 
delivery,  impact,  and  effectiveness  of 
any  supportive  service  funded  with 
capital  or  operating  assistance  under 
this  program; 

(ifi)  Coordinating  the  development  and 
implementation  of  this  Youth  FIC 
Initiative  with  other  self-sufficiency 


programs  and  other  education  and 
employment  programs;  or 

(7)  Performing  other  duties  and 
functions  that  are  appropriate  for 
providing  eligible  residents  with  better 
acce.ss  to  educational  and  employment 
opportunities. 

Supportive  Services  means  new  or 
significantly  expanded  services 
essential  to  providing  youth  in  public 
housing  with  better  access  to 
educational  and  employment 
opportunities  to  achieve  self-sufficiency 
and  independence.  (PHAs  applying  for 
funds  to  provide  supportive  services 
must  demonstrate  that  the  services  will 
be  provided  at  a  higher  level  than 
currently  provided).  Program  funds  may 
be  used  for  the  provision  of  not  more 
than  15  percent  of  the  cost  of  any 
supportive  services  (which  may  be 
provided  directly  to  eligible  residents  by 
the  public  housing  agency  or  by  contract 
or  lease  through  other  appropriate 
agencies  or  providers).  Supportive 
services  may  include: 

(1)  Child  care,  of  a  type  that  provides 
sufficient  hours  of  operation  and  serves 
appropriate  ages  as  needed  to  facilitate 
parental  access  to  education  and  job 
opportunities; 

(2)  Employment  training  and 
counseling  (e.g.,  job  training, 
preparation  and  counseling,  job 
development  and  placement,  business 
mana^^emont  training  and 
entrepreneurship  development,  and 
follow-up  assistance  after  job 
placement); 

(3)  Computer  skills  training; 

(4)  Education  (e.g.,  remedial 
education,  literacy  training,  completion 
of  secondary  or  post -secondary 
education,  and  assistance  in  the 
attainment  of  certificates  of  high  school 
equivalency); 

(5)  Transportation  as  necessary  to 
enable  any  participating  youth  to 
receive  available  services  or  to  commute 
to  his  or  her  place  of  employment; 

(B)  Personal  welfare  (e.g..  substance/ 
alcohol  abuse  treatment  and  coun.seling, 
self-development  counseling,  etc.); 

(7)  Supportive  Health  Care  Services 
[e.g.,  outreach  and  referral  services);  and 

(8)  Any  other  services  and  resources, 
including  case  management,  that  are 
determined  to  be  appropriate  in 
assisting  eligible  residents. 

Vacant  Unit  means  a  dwelling  unit 
that  is  not  under  an  effective  lease  to  an 
eligible  family.  An  effective  lease  is  a 
lease  under  which  an  eligible  family  has 
a  right  to  possession  of  the  unit  and  is 
being  charged  rent,  even  if  the  amount 
of  any  utility  allowance  equals  or 
exceeds  the  amount  of  a  total  tenant 
payment  that  is  based  on  income  and. 


as  a  result,  the  amount  paid  by  the 
family  to  the  PHA  is  zero. 

E.  Eligibility 

(1)  Eligible  Applicants.  Funding  for 
this  program  is  limited  to  public 
housing  authorities.  The  factors  for 
award  reflect  that  half  of  the  points 
possible  are  for  the  provision  of 
supportive  services,  whether  provided 
by  the  PHA  or  through  partnerships 
writh  other  social  service  agencies. 
Facilities  assisted  shall  be  on  or  near  the 
premises  of  public  housing.  For  all 
families  using  FIC  services,  other  than 
eligible  residents  (as  defined  in  Section 
ID  of  this  NOFA),  any  additional  costs 
incurred  are  to  be  borne  by  other 
resources. 

To  be  eligible  under  this  NOFA.  a 
PHA  cannot  have  serious  unaddressed. 
outstanding  Inspector  General  audit 
findings;  fair  housing  and  equal 
opportunity  monitoring  review  findings; 
or  Field  Office  management  review 
findings.  In  addition,  the  PHA  must  be 
in  compliance  with  civil  rights  laws  and 
equal  opportunity  requirements.  A  PHA 
will  be  considered  to  be  in  compliance 
if: 

(a)  As  a  result  of  formal 
administrative  proceedings,  there  are  no 
outstanding  findings  of  noncompliance 
vkith  civil  rights  laws  unless  the  PHA  is 
operating  in  compliance  with  a  HUD- 
approved  compliance  agreement 
designed  to  correct  the  area(s)  of 
noncompliance; 

(b)  There  is  no  adjudication  of  a  civil 
rights  violation  in  a  civil  action  brought 
against  it  by  a  private  individual,  unless 
the  PHA  demonstrates  that  it  is 
operating  in  compliance  with  a  court 
order,  or  implementing  a  HUD-approved 
resident  selection  and  assignment  plan 
or  compliance  agreement,  designed  to 
correct  the  area(s)  of  noncompliance; 

(c)  There  is  no  deferral  of  Federal 
funding  based  upon  civil  rights 
violations; 

(d)  HUD  has  not  deferred  application 
processing  by  HUD  under  Title  VI  of  the 
Civil  Rights  Act  of  1964,  the  Attorney 
General's  Guidelines  (28  CFR  50.3)  and 
HUD's  Title  VI  regulations  (24  CFR  1.8) 
and  procedures  (HUD  Handbook  8040.1) 
or  under  Section  504  of  the 
Rehabilitation  Act  of  1973  and  HUD 
regulations  (24  CFR  8.57); 

(e)  There  is  no  pending  civil  rights 
suit  brought  against  the  PHA  by  the 
Department  of  Justice;  and 

(i)  There  is  no  unresolved  charge  of 
discrimination  against  the  PHA  issued 
by  the  Secretary  under  section  810(^)  of 
the  Fair  Housing  Act,  as  implemented 
by  24  CFR  103.400. 

(2)  Eligible  Activities.  To  develop 
such  a  Youth  Development  Initiative. 
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program  funds  may  be  used  for  the 
following  activities  to  guarantee  youth 
access  to  comprehensive  services: 

(a)  The  renovation,  conversion,  or 
combination  of  vacant  dwelling  units  in 
a  PHA  development  to  create  common 
areas  to  accommodate  the  provision  of 
supportive  services; 

(b)  The  renovation  of  existing 
common  areas  in  a  PHA  development  to 
accommodate  the  provision  of 
supportive  services; 

(c)  The  renovation,  acquisition,  or 
construction  of  facilities  located  near 
the  premises  of  one  or  more  PHA 
developments  to  accommodate  the 
provision  of  supportive  services.  Under 
this  NOFA,  acquisition  and  new 
construction  will  be  treated  the  same  as 
substantial  rehabilitation  (renovation/ 
conversion)  activities,  for  such  purposes 
as  ranking  and  submission 
requirements. 

(d)  The  provision  of  not  more  than  15 
percent  of  the  total  cost  of  supportive 
services  (which  may  be  provided 
directly  to  eligible  residents  by  the  PHA 
or  by  contract  or  lease  through  other 
appropriate  agencies  or  providers),  but 
only  if  the  PHA  demonstrates  that: 

(i)  The  supportive  services  are 
appropriate  to  improve  the  access  of 
eligible  residents  for  employment  and 
educational  opportunities;  and 

(ii)  The  PHA  has  made  diligent  efforts 
to  use  or  obtain  other  available 
resources  to  fund  or  provide  such 
services;  and 

(e)  The  employment  of  service 
coordinators. 

(3)  Other  Eligibility  Related 
Requirements,  (a)  Grants  used  solely  for 
the  activities  listed  in  paragraphs  (a), 
(b),  or  (c)  of  Section  I.E(2).  "Eligible 
Activities."  of  this  NOFA,  shall  be 
completed  within  three  years  of  the 
effective  date  of  the  grant.  Other  eligible 
activities  may  be  funded  over  a 
maximum  five-year  period. 

(1))  Each  applicant  should  submit  a 
description  of  the  Supportive  Services 
Activities  and/or  the  renovation  or 
conversion  to  be  conducted,  along  with 
a  budget  and  timetable  for  those 
activities.  This  description  should 
include  the  PHA's  plans  to: 

(i)  Ensure  provision  of  employment, 
on-the-job  training  and  work 
experience,  education,  childcare, 
transportation,  and  assistance  in 
resolving  personal  or  family  crises; 

(ii)  Encourage  the  active  involvement 
of  local  labor  unions,  junior  and  senior 
high  schools,  two-  and  four-year  post 
secondary  institutions,  and  community 
agencies;  and 

(iii)  Ensure  outreach  and  recruitment 
efforts  and  integrate  service  delivery. 


intake  assessment,  and  case 
management. 

(c)  Each  applicant  must  submit  a 
budget,  timetable,  and  list  of  milestones 
for  the  five-year  period  (following  initial 
receipt  of  funding),  at  least,  covered  by 
the  applicant's  description  of  supportive 
services.  Milestones  shall  include  the 
number  of  youth  to  be  served,  types  of 
services,  and  dollar  amounts  to  be 
allocated  over  the  five-year  period. 

(d)  Each  applicant  must  demonstrate 
a  firm  commitment  of  assistance  from 
one  or  more  sources  ensuring  that 
supportive  services  will  be  provided  for 
not  less  than  one  year  following  the 
completion  of  activities  funded  under 
this  NOFA. 

(e)  When  a  grant  application  is 
approved,  the  PHA  must  receive 
approval  from  HUD  to  conduct 
renovation  or  conversions.  Approval 
must  be  provided  prior  to  drawing 
down  funds. 

(0  If  a  renovation  is  done  off-site,  the 
PHA  must  provide  documentation  that 
it  has  control  of  the  proposed  property. 
Control  can  be  evidenced  through  a 
lease  agreement,  ownership 
documentation,  or  other  appropriate 
documentation  (see  Sections  III.B(3)  and 
II1.C(14)  of  this  NOFA). 

F.  Other  Program  Requirements 

(1)  Youth/Resident  Involvement.  The 
Department  has  a  longstanding  policy  of 
encouraging  PHAs  to  promote  resident 
involvement,  and  to  facilitate 
cooperative  partnerships  to  achieve 
specific  and  mutual  goals.  Therefore, 
youth/residents  must  be  included  in  the 
planning  and  implementation  of  this 
program.  The  PHA  shall  develop  a 
process  that  assures  that  public  housing 
youth,  through  their  Resident  Council  if 
feasible,  are  active  partners  in  the 
development  of  the  content  of  the  PHA's 
application  in  response  to  this  NOFA. 
The  PHA  shall  give  full  consideration  to 
the  comments  and  concerns  of  the  youth 
representatives.  The  Department 
envisions  that  the  youth  representatives 
will  work  in  concert  with  the  duly 
elected  Resident  Council.  The  process 
shall  include: 

(a)  Informing  youth  of  the  selected 
developments  regarding  the  preparation 
of  the  application,  and  providing  for 
residents  to  become  active  partners  in 
the  development  of  the  application. 

(b)  Once  a  draft  application  has  been 
prepared,  the  PHA  shall  make  a  copy 
available  for  reading  in  the  management 
office;  provide  copies  of  the  draft  to  the 
duly-elected  resident  organization 
representing  the  residents  of  the 
developments  involved;  and  provide 
adequate  opportunity  for  comment  by 
all  residents,  including  youth,  of  the 


development  and  their  representative 
organizations  prior  to  making  the 
application  final.  A  copy  of  all 
comments  shall  be  kept  on  file  for 
review,  at  their  request,  by  the  duly 
elected  Resident  Council  and  HUD. 

(c)  After  HUD  approval  of  a  grant, 
notify  youth  and  other  residents  of  the 
development,  and  any  representative 
organizations,  of  approval  of  the  grant; 
notify  the  youth  of  the  availability  of  the 
HUD-approved  implementation 
schedule  in  the  management  office  for 
reading;  and  develop  a  system  to 
facilitate  a  regular  youth  role  in  all 
aspects  of  program  implementation. 

(2)  Training/Employment  of  PHA 
Youth  Residents. 

(a)  Section  3  of  the  Housing  and 
Urban  Development  Act  of  1968  (12 
U.S.C.  1701u)  (Section  3)  requires  that 
programs  of  direct  financial  assistance 
administered  by  HUD  provide,  to  the 
greatest  extent  feasible,  opportunities 
for  job  training  and  employment  to 
lower  income  residents  in  connection 
with  projects  in  their  neighborhoods. 
For  purposes  of  training  and 
employment,  the  PHA  may  offer 
opportunities  to  Section  3  residents  in 
the  following  priority:  (i)  Youth 
residents  of  the  housing  development 
for  which  the  assistance  is  being 
provided;  (ii)  residents  who  reside 
within  a  project  area  as  defined  in  24 
CFR  135.15  and  who  reside  in 
developments  managed  by  the  PHA  that 
is  expending  the  assistance;  and  (iii) 
other  residents  of  the  Section  3  area. 
Therefore,  at  a  minimum  each  PHA,  and 
each  of  its  contractors  and 
subcontractors  receiving  funds  under 
this  program,  shall  to  the  greatest  extent 
feasible,  employ  PHA  residents  to 
provide  services  and  renovation  or 
conversion  work. 

(b)  For  purposes  of  the  requirements 
under  Section  3,  to  the  greatest  extent 
feasible  means  that  the  PHA  shall: 

(1)  Attempt  to  recruit  PHA  youth  from 
the  appropriate  areas  through  Resident/ 
Youth  Councils,  local  advertising 
media,  signs  placed  at  the  proposed  FIC 
projef;t  site,  and  community 
organizations  and  public  or  private 
institutions  operating  within  the 
development  area.  The  PHA  shall 
include  in  its  outreach  and  marketing 
efforts,  procedures  to  attract  the  least 
likely  to  apply  for  this  program  because 
it  includes  construction/renovation  type 
of  activities,  i.e.,  low-income 
households  headed  by  women  and 
persons  with  disabilities;  and 

(2)  Determine  the  qualifications  of 
PHA  residents  when  they  apply,  either 
on  their  own  or  on  referral  from  any 
source,  and  employ  PHA  youth  if  their 
qualifications  are  satisfactory  and  the 


contractor  has  openings.  If  the  PHA  is 
unable  to  employ  youth  determined  to 
be  qualified,  those  residents  shall  be 
listed  for  the  first  available  openings. 

(3)  Davis-Bacon  Bequirements.  All 
laborers  and  mechanics  employed  by 
contractors  or  the  PHA  in  renovation  or 
conversion  (including  combining  of 
units)  on  the  premises  of  the  PHA 
development  to  accommodate  the 
provision  of  supportive  services  under 
this  program  shall  be  paid  not  less  than 
the  wages  prevailing  in  the  locality,  as 
predetermined  by  the  Secretary  of  Labor 
pursuant  to  the  Davis-Bacon  Act  (40 
U.S.C.  276a— 276a-5).  All  architects, 
technical  engineers,  draftsmen,  and 
technicians  employed  with  respect  to 
such  work  shall  be  paid  not  less  than 
the  wages  prevailing  in  the  locality  as 
determined  by  HUD.  These 
requirements  do  not  apply  to  volunteers 
under  the  conditions  set  out  in  24  CFR 
part  70. 

(4)  Youtb/Besident  Compensation. 
Residents  employed  to  provide  ser\'ices 
funded  under  this  program  or  described 
in  the  application  shall  be  paid  at  a  rate 
not  less  than  the  highest  of: 

(a)  The  minimum  wage  that  would  be 
applicable  to  the  employees  under  the 
Fair  Labor  Standards  Act  of  1938 
(FLSA).  if  section  6(a)(1)  of  the'PLSA 
applied  to  the  resident  and  if  the 
resident  were  not  exempt  under  section 
13  of  the  FLSA; 

(b)  The  State  or  local  minimum  wage 
for  the  most  nearly  comparable  covered 
employment;  or 

|c)  The  prevailing  rate  of  pay  for 
persons  employed  in  similar  public 
occupations  by  the  same  employer. 

[5]  Treatment  of  Income,  (a)  1937  Act. 
As  provided  in  section  22(i)  of  the 
United  States  Housing  Act  of  1937  (1937 
Act),  no  service  provided  to  a  PHA 
resident  under  this  program  may  be 
treated  as  income  for  the  purpose  of  any 
other  program  or  provision  of  State,  or 
Federal  law.  Program  participation  shall 
begin  on  the  first  day  the  resident  enters 
training  or  begins  to  receive  services. 
Furthermore,  the  earnings  of  and 
benefits  to  any  PHA.youth  resulting 
from  participation  in  the  FIC  program 
shall  not  be  considered  as  income  in 
computing  the  tenant's  total  annual 
inoomo  that  is  used  to  determine  the 
tenant  rental  payment  during: 

(i)  The  period  that  the  youth 
participates  in  the  program;  and 

(ii)  The  period  that  begins  with  the 
commencement  of  employment  of  the 
youth  in  the  first  job  acquired  by  the 
youth  after  completion  of  the  program 
that  is  not  funded  by  assistance  under 
the  1937  Act,  and  ends  on  the  earlier  of: 
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(A)  The  date  the  youth  ceases  to 
continue  employment  without  good 
cause:  or 

(B)  The  expiration  of  the  18-month 
period  beginning  on  the  date  of 
commencement  of  employment  in  the 
first  job  no,t  funded  by  assistance  under 
this  program. 

(6)  Beports.  Each  PHA  receiving  a 
grant  shall  submit  to  HUD  an  annual 
progress  report,  participant  evaluation 
and  assessment  data,  and  other 
information,  as  needed,  regarding  the 
effectiveness  of  the  Youth  Development 
Initiative  in  providing  youth  with  access 
to  education  and  job  opportunities  and 
supportive  services. 

G.  Banking  Factors 

Each  application  for  grant  award  will 
be  evaluated  if  it  is  submitted  as 
required  under  Section  II.B  of  this 
NOFA  and  meets  the  eligibility 
requirements  in  Section  I.E  of  this 
NOFA.  Applications  submitted  for 
funds  that  include  renovation 
(including  acquisition  and  new 
construction),  conversion,  or 
combination  of  dwelling  unit  activities 
will  be  competitively  selected  based  on 
the  highest  scores  out  of  a  possible  150 
points.  Applications  submitted  for 
funds  solely  to  implement  supp>ortive 
services  will  be  competitively  selected 
based  on  the  highest  scores  out  of  a 
pos.sible  150  points.  Grants  will  be 
awarded  to  the  five  highest-ranked 
eligible  applicants. 

HUD  will  review  and  evaluate  the 
application  as  follows,  according  to 
whether  the  application  seeks  funds  for 
supportive  services  only  or  for  other 
activities: 

(1)  Conversion/Benovation/ 
Supportive  Services  Activities 
(Maximum  150  points).  If  the  applicant 
is  proposing  to  build  or  rehab  a  facility 
to  render  programmatic  services, 
applications  will  be  scored  on  the 
following  factors: 

(a)  Evidence  of  the  need  for 
supportive  services  by  eligible  residents 
|10  pointsi; 

(b)  The  extent  to  which  the 
envisioned  renovation,  conversion,  and 
combination  activities  are  appropriate  to 
facilitate  the  provision  of  youth  FIC 
services  [15  points); 

(c)  The  extent  to  which  each  service 
provider  has  evidenced  that  supportive 
services  and  other  resources  will  be 
provided  until  at  least  the  later  of:  (i) 
five  years  following  the  initial  re<:eipt  of 
funding  under  this  NOFA;  or  (ii)  one 
year  following  the  completion  of 
activities  funded  under  this  NOFA  |25 
points}; 

(d)  The  extent  to  which  the  PHA  has 
demonstrated  that  it  has  partnered  with 


youth  in  the  planning  phase  for  the 
Youth  FIC.  and  will  further  include  the 
youth  residents  in  the  implementation 
phase  |40  points]; 

(e)  The  extent  to  which  the  PHA  has 
demonstrated  that  it  will  contract  with 
or  employ  youth  to  provide  ser\ices  and 
conduct  conversifin  and  renovation 
activities  |15  points); 

(0  The  ability  of  the  PHA  or 
designated  service  provider  to  provide 
the  supportive  services  |5  points}; 

(g)  The  extent  to  which  the  PHA  has 
coordinated  implementation  of  the 
program,  including  those  in  target  areas 
such  as  Weed  and  Seed.  Distressed,  etc.. 
with  State  and  or  local  service  agencies 
[5  points}.  In  assigning  points  for  this 
factor,  HUD  shall  consider  the  extent  of 
the  involvement  of  those  agencies  in  the 
development  of  the  application  and 
their  commitment  of  assistance  in  the 
implementation  of  the  Youth  FIC.  The 
commitment  of  these  agencies  may  be 
demonstrated  through  evidence  of 
intent  to  provide  direct  financial 
assistance  or  other  resources,  such  as 
social  services  (i.e.,  counseling  and 
training);  the  use  of  public  housing 
funds  available  through  existing  State 
and  local  programs;  or  other 
commitments;  and 

(h)  The  extent  to  which  the  PHA  has 
demonstrated  success  in  modernization 
activities  under  the  Comprehensive 
Grant/Comprehensive  Improvement 
Assistance  (CIAP)  Programs  (see  24  CFR 
part  968);  has  a  good  record  of 
maintaining  and  operating  public 
housing,  as  determined  by  the  Public 
Housing  Management  Assessment  Plan 
(PHMAP)  (.see  24  CFR  part  901);  and  has 
utilized  innovative  and  workable 
strategies  to  improve  management  jlO 
points):  and 

(i)  The  extent  to  which  the  PHA  has 
demonstrated  that  it  will  commit  to  its 
Youth  FIC  part  of  its  formula  allocation 
of  Comprehensive  Grant  Program  (CGP) 
funds  for  CGP-eligible  aciivities  that 
result  in  employment,  training,  and 
contracting  opportunities  for  eligible 
youth  (25  points}. 

(2)  Supportive  Senices  Only 
(Maximum  150  points).  If  applicant  is 
proposing  to  use  funds  solely  for  the 
provision  of  supportive  services, 
applications  for  funds  for  these 
activities  will  be  scored  on  the 
following  factors: 

(a)  Evidence  of  the  need  for 
supportive  services  by  eligible  youth. 
[10  points}; 

(b)  Certification  that  the  PHA  has 
control  of  a  site  to  facilitate  the 
provision  of  supportive  ser\ices 
appropriate  for  the  FIC  program  |10 
points};' 
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(cj  The  extent  to  which  each  service 
provider  has  evidenced  that  supportive 
services  and  other  resources  will  be 
provided  until  at  least  the  later  of;  (i) 
five  years  following  the  initial  receipt  of 
funding  under  this  NOFA;  or  (iij  one 
year  following  the  completion  o\ 
activities  funded  under  this  NOFA  I25 
points); 

(d)  The  extent  to  which  the  PHA  has 
demonstrated  that  it  has  partnered  with 
youth  in  the  planning  phase  for  the  FIC. 
and  will  further  include  the  youth  in  the 
implementation  phase  |40  pointsl: 

(e)  The  extent  to  which  tne  PHA  has 
demonstrated  that  it  will  contract  with 
or  employ  youth  to  provide  services  1 15 
pointsl; 

(fl  Past  experience  in  obtaining  and 
providing  similar  services  for  PHA 
youth  (5  pointsl; 

(g)  The  ability  of  the  PH.\  or  a 
designated  service  provider  to  provide 
the  supportive  services  (5  points!; 

(h)  The  extent  to  which  the  PHA  has 
a  good  record  of  maintaining  and 
operating  public  housing,  as  determined 
by  its  Public  Housing  Management 
Assessment  Plan  (PHMAP).  and  has 
utilized  innovative  and  workable 
strategies  to  improve  management  (10 
pointsl; 

(i)  The  extent  to  which  the  PHA  has 
coordinated  implementation  of  the 
program,  including  those  in  target  areas 
such  as  Weed  and  Seed.  Distressed,  etc.. 
with  State  and/or  local  social  service 
agencies  |5  points).  In  assigning  points 
for  this  factor^  HUD  shall  consider  the 
involvement  of  those  agencies  in  the 
development  of  the  application  and 
their  commitment  of  assistance  in  the 
impJenientation  of  the  FIC.  The 
commitment  of  tliese  agencies  may  he 
demonstrated  through  evidence  of 
intent  to  provide  direct  financial 
assistance  or  other  resources,  such  as 
social  services  (e.g..  counseling  and 
training);  the  use  of  public  housing 
funds  available  through"  existing  State 
and  local  programs;  or  other 
commitments;  and 

())  Extent  to  which  the  PHA  has 
demonstrated  that  it  will  commit  to  its 
Youth  FIC  part  of  its  formula  allo<;ation 
of  Comprehensive  Grant  Program  (COP) 
funds  for  CGP-eligible  activities  that 
result  in  employment,  training,  and 
contracting  opportunities  for  its 
residents  (25  points). 

H.  Environmenta!  Review 

Any  environmental  impact  regarding 
eligible  activities  will  be  addressed 
through  an  environmental  review  of  that 
activity  as  required  by  24  CFRpart  50. 
including  the  applicable  related  laws 
C!id  authorities  under  set.tion  50.4.  to  be 
completed  by  HUD,  to  ensure  that  any 


environmental  impact  will  be  addressed 
before  assistance  is  provided  to  the 
PHA.  Grantees  will  be  expected  to 
adhere  to  all  assurances  applicable  to 
enviror. mental  concerns  as  contained  in 
this  NOFA  and  grant  ag.'rements. 

II.  Application  Submissions  Process 

A.  Application  Kit 

An  application  kit  is  required  as  the 
formal  submission  to  apply  for  funding. 
The  kit  includes  information  and 
guidance  on  preparation  of  a  Plan  and 
Budget  for  activities  proposed  by  the 
applicant.  This  process  facilitates  the 
execution  of  the  grant  for  those  selected 
to  receive  funding.  An  application  may 
be  obtained  from  the  local  HUD  Field 
Offices  w  ith  delegated  responsibilities 
over  an  applying  PIL^  (See  Appendix  A 
for  listing),  or  by  calling  HUD's  Resident 
Initiatives  Clearinghouse  toll  free 
number  1-800-955-2232.  Requests  for 
application  kits  must  include  your 
name,  mailing  address  or  P.O.  Box 
(including  zip  code),  and  telephone 
number  (including  area  code),  and 
should  refer  to  document  FR-3707-N- 
01.  Applications  may  be  requested 
beginning  May  13.  1994. 

B.  Application  Submission 

The  original  and  two  copies  of  the 
application  must  be  submitted.  The 
Appendix  lists  addresses  of  HUD  Field 
Offices  that  will  accept  the  completed 
application. 

The  application  must  be  physically 
received  by  4:30  p.m..  local  time,  on 
July  12, 1994.  This  application  deadline 
is  finn  to  date  and  hour.  In  the  interest 
of  fairness  to  all  competing  applicants, 
the  Department  will  treat  as  ineUgible 
for  consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
applications  to  avoid  any  risk  of  loss  of 
eligibiliiy  brought  on  by  ananticipated 
delays  or  other  deliverj-related 
problems.  Facsimile  and  telegraphic 
applications  are  not  authorized  and 
shall  not  be  considered. 

III.  Checklist  of  Application 
Submission  Requirements 

The  Application  Kit  will  contain  a 
checklist  of  all  application  submission 
requirements  to  complete  the 
application  process. 

A.  Applications  for  Supportive 
Senices  OnlyvausX  contain  the 
following  information:  (1)  Name  and 
address  (or  P.O.  Box)  of  the  PHA.  Name 
and  telephone  number  of  contact  person 
(in  the  event  further  information  or 
clarification  is  needed  during  the 
application  review  prooessj; 


(2)  SF-424A.  Budget  Information, 
Non-Constniction  Programs,  and  SF- 
424B.  Assurances.  Non-Construction 
Programs; 

(3)  A  description  of  the  need  for 
supportive  services  by  eligible  youth 
residents; 

(4)  A  description  of  tlie  supportive 
ser\'ices  that  are  to  be  provided  over  at 
least  a  5-year  period  after  the  initial 
receipt  of  funding  under  this  NOFA, 
and  one  year  following  the  completion 
of  activities  funded  under  this  NOFA 
and  how  the  supportive  services  will 
enhance  education  and  job 
opportunities  for  youth  residents; 

[o]  Evidence  of  a  firm  commitment  of 
assistance  from  one  or  more  sources 
ensuring  that  the  supportive  services 
will  be  provided  for  not  less  than  one 
year  following  the  completion  of 
activities  funded  under  this  NOFA. 
Evidence  shall  be  in  the  form  of  a  letter 
or  resolution.  A  cost  allocation  plan 
shall  be  submitted  outlining  the  one- 
year  commitment; 

(6)  A  description  of  public  or  private 
sources  of  assistance  that  can  reasonably 
be  expected  to  fund  or  provide 
supportive  serv  ices,  including  evidence 
of  any  intention  to  provide  assistance 
expressed  by  State  and  local 
governments,  private  foundations,  and 
other  organizations  (including  profit 
and  nonprofit  organizations); 

(7)  A  description  of  the  plan  for 
continuing  operation  of  the  Youth  FIC. 
and  the  provision  of  services  to  youth 
after  completion  of  the  later  of:  (i)  Five 
years  following  the  initial  receipt  of 
funding  under  this  NOFA;  or  (ii)  one 
year  following  the  completion  of 
activities  funded  under  this  NOF'A; 

(8)  A  certification  from  an  appropriate 
service  agency  (in  the  case  of  FSS.  the 
certification  may  be  from  the 
Coordinating  Committee)  that: 

(a)  The  provision  of  supportive 
ser\'ices  is  well  designed  to  provide 
youth  with  better  access  to  educational 
and  employment  opportunities;  and 

(b)  There  is  a  reasonable  likelihood 
that  such  services  will  be  funded  or 
provided  for  the  entire  five-year  period, 
at  least,  after  the  initial  receipt  of 
funding  under  this  NOFA. 

(9)  A  description  of  assistance  for 
which  the  PIL^  is  applying; 

(10)  A  narrative  on  the  location  of  the 
Youth  FIC  facility.  Provide  the  precise 
location  of  the  facility  to  be  used  for 
Youth  FIC,  and  indicate  its  accessibility 
to  residents,  includifig  distance  from  the 
development(s),  and  transportation 
necessary  to  receive  services; 

(11)  Evident je  than  the  PHA  has 
control  of  the  Youth  flC  site.  If  tt>e 
facility  is  off-site,  the  PHA  sha)l  itK.-lude 
copies  of  the  negotiated  lease  and  the 
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terms,  an  option  to  lease,  indicating  that 
the  facility  is  available  to  the  PHA  for 
use  as  a  Youth  FIC  for  the  period  ending 
the  later  of:  (1)  Five  years  following  the 
initial  receipt  of  funding  under  this 
NOFA,  or  (ii)  one  year  following  the 
completion  of  activities  funded  under 
this  NOFA; 

(12)  A  certification  that  funds  used  to 
pay  for  a  Service  Coordinator  are  not 
duplicate  expenses  from  any  other 
program; 

(13)  A  description  of  the  youth 
involvement  and  participation  in  the 
planning  and  implementation  phases  of 
this  program; 

(14)  A  description  of  the  services  that 
PHA  residents  will  be  employed  to 
provide; 

(15)  Letters  of  commitment.  The 
letters  should  identify  all  commitments 
for  additional  resources  to  be  made 
available  to  the  program  from  the 
applicant  and  other  State,  local,  or 
private  entities.  The  description  shall 
include,  but  is  not  limited  to,  the 
cortimitment  source,  source  committed, 
availability  and  use  of  funds,  and  other 
conditions  associated  with  the  loan, 
grant,  gift,  donation,  contribution,  etc. 
Coinmitments  from  State  or  local 
agencies  may  include,  but  are  not 
limited  to,  vocational,  adult,  and 
bilingual  education;  Job  Training 
Partnership  Act  (JTPA)  and  Family 
Support  Act  of  1988  job  training 
programs;  child  care;  and  social  services 
assistance,  counseling  or  drug  addiction 
.services.  Commitments  may  include  in- 
kind  contributions,  on-site  journeymen 
or  equivalent  instructors,  tran.sportation, 
or  dther  resources  for  use  by 
paHicipants  of  the  Youth  FIC; 

(16)  Certification  that  efforts  were 
made  to  use  or  obtain  other  resources  to 
fund  or  provide  the  services  proposed: 

(17)  Certification  of  the  extent  to 
which  the  PHA  will  commit  to  its  Youth 
FIC  part  of  its  formula  allocation  of 
Comprehensive  Grant  Program  funds  for 
COP  eligible  activities  that  result  in 
emfJioyment,  training,  and  contracting 
opportunities  for  eligible  residents,  if 
applicable; 

(18)  A  project  budget,  timetable  and 
narrative; 

(19)  Certification  that  Youth  FIC 
funding  will  not  duplicate  any  other 
HUD  funding,  including  COP  funding. 

(20)  Equal  Opportunity  Requirements. 
The  PHA  must  certify  that  it  will  carry 
out  activities  assisted  under  the  program 
in  compliance  with: 

(a)  Tne  requirements  of  the  Fair 
Housing  Act  (42  U.S.C.  3601-3619)  and 
implementing  regulations  at  24  CFR 
parts  100.  107.  109,  110,  and  121;  and 
Executive  Order  11063  (Equal 
Oppwrtunity  Housing  implementing 


regulations  at  24  CFR  Part  107;  and  Title 
VI  of  the  Civil  Rights  Act  of  1964  (42 
U.S.C.  2000d)  (Nondiscrimination  in 
Federally  Assisted  Programs)  and 
implementing  regulations  issued  at  24 
CFR  part  1; 

(b)  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  part  146;  the 
prohibition  against  discrimination 
against  individuals  with  a  disability 
under  section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and 
implementing  regulations  at  24  CFR  part 
8;  and  the  requirements  of  Executive 
Order  11246  and  the  implementing 
regulations  issued  at  41  CFR  chapter  60; 

(c)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968,  12  U.S.C.  1 701u  and 
implementing  regulations  at  24  CFR  part 
135; and 

(d)  The  requirements  of  Executive 
Orders  11625.  12432,  and  12138. 
Consistent  with  HUD's  responsibilities 
under  these  Orders,  the  grantee  mu.st 
make  efforts  to  encourage  the  use  of 
minority  and  women's  busine.ss 
enterprises  in  connection  with  activities 
funded  under  this  notice. 

(21)  Form  HUD-2880,  Applicant/ 
Recipient  Disclosure  Update  Report 
must  be  completed  in  accordance  with 
24  CFR  part  12,  Accountability  in  the 
Provision  of  HUD  Assistance.  A  copy  is 
provided  in  the  application  kit. 

(22)  Drug-Free  Workplace 
Certification.  The  Drug-Free  Workplace 
Act  of  1988  (42  U.S.C.  701)  requires 
grantees  of  federal  agencies  to  certify 
that  they  will  provide  drug- free 
workplaces.  Each  potential  recipient 
under  this  NOFA  must  certify  that  it 
will  comply  with  drug-free  workplace 
requirements  in  accordance  with  the 
Act  and  with  HUD's  rules  at  24  CFR  part 
24,  subpart  F. 

(24)  Certification  regarding  Lobbying. 
Section  319  of  the  Department  of  the 
Interior  Appropriations  Act,  Public  Law 
101-121,  approved  October  23,  1989  (31 
U.S.C.  1352)  (the  "Byrd  Amendment') 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant  or  loan.  The 
Department's  regulations  on  these 
restrictions  on  lobbying  are  codified  at 
24  CFR  part  87.  To  comply  with  24  CFR 
87.110.  any  PHA  submitting  an 
application  under  this  announcement 
for  more  than  $100,000  of  budget 
authority  must  submit  a  certification 
and,  if  applicable,  a  Disclosure  of 
Lobbying  Activities  (SF-LLL  form). 


(25)  A  certification  that: 

(a)  The  PHA  will  include  in  any 
contract  for  renovation  or  conversion 
(including  combining  of  units)  on  the 
premises  of  the  PHA  development  to 
accommodate  the  provision  of 
supportive  services  under  this  program, 
a  requirement  that  all  laborers  and 
mechanics  (other  than  volunteers  under 
the  conditions  set  out  in  24  CFR  part  70) 
shall  be  paid  not  less  than  the  wages 
prevailing  in  the  locality,  as 
predetermined  by  the  Secretary  of  Libor 
pursuant  to  the  Davis-Bacon  Act  (40 
U.S.C.  276a-276a-5): 

(b)  The  PHA  will  include  in  such 
contracts  a  requirement  that  all 
architects,  technical  engineers, 
draftsmen,  and  technicians  (other  than 
volunteers)  shall  be  paid  not  less  than 
the  wages  prevailing  in  the  locality  as 
determined  by  HUD;  and 

(c)  The  PHA  will  pay  such  wage  rates 
to  its  own  employees  engaged  in  this 
work. 

B.  Applications  for  Renovation/ 
Conversion  Activities  Only  must  contain 
the  following  information: 

(1)  Name  and  address  (or  P.O.  Box)  of 
the  PHA.  Name  and  telephone  number 
of  contact  person  (in  the  event  further 
information  or  clarification  is  needed 
during  the  application  review  proce.ss); 

(2)  A  narrative  on  the  location  of  the 
off-site  facility,  if  applicable.  Provide 
the  precise  location  of  the  Youth  FIC 
facility  (street  address)  and  indicate  its 
accessibility  to  residents,  including 
di.stance  from  the  development(s).  and      i 
transportation  necessary  to  receive  ' 
services; 

(3)  A  narrative  description  of  how  the 
funds  will  be  used; 

(4)  Evidence  that  the  PHA  has  control 
of  the  proposed  premises.  This  shall 
include  copies  of  the  negotiated  lease 
and  the  terms,  an  option  to  lease, 
indicating  that  the  facility  will  be 
available  to  the  PHA  for  use  as  a  Youth 
FIC  for  the  period  ending  the  later  of:  (i) 
five  years  following  the  initial  receipt  of 
funding  under  this  NOFA;  or  (ii)  one- 
year  following  the  completion  of 
activities  fundedunder  this  NOFA; 

(5)  A  description  of  services  that  the 
PHA  expects  to  be  provided,  to  the 
greatest  extent  practicable,  by  youth 
residents,  as  described  in  Section  I.F(2) 
of  this  NOFA.  The  Description  .shall 
include  the  position  titles  and  numbers 
of  youth  expected  to  be  employed  for 
renovation/conversion  activities; 

(6)  Certification  of  the  extent  to  which 
the  PHA  will  commit  to  its  Youth  FIC 
part  of  its  formula  allocation  of 
Comprehensive  Grant  Program  (CGP) 
fimds  for  CGP  eligible  activities  that 
result  in  employment,  training,  and 
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contracting  opportunities  for  eligible 
residents: 

(7)  A  projerl  budcjet,  timetable  and 
rirrauve; 

(ojCert:riC3t;onthat  Vouli)  FlC 
fu.^d.ng  will  not  duplicate  ciny  ptiier 
HUD  funding,  inciudinq  CGP  umdinti. 

(9)  Equal  Opportunity  Requirements. 
The  FH.^  rr.u>t  certify  that  it  u-.ll  carr)- 
out  activities  assisted  under  tne  progriirn 
in  compliance  with: 

(a)  Tae  requirements  of  the  Fair 
Housing  Aci'(42  U.S.C.  3601-3619)  and 
i-nplementing  regciations  at  24  CFR 
parts  JOO.  107.  ICW.  110,  and  121;  and 
Executive  Order  11063  (Equal 
OpporturJty  Housing  implementing 
regula'ions  at  24  CFR  Fart  107;  a.nd  Title 
VI  cf  the  Civil  Rights  Act  of  1964  (42 
U.S.C  2000d)  (Nondiscrimination  in 
Federa'.iy  Assisted  Programs)  and 
i.-TipIementing  regulations  issued  at  24 
CFR  parti: 

To)  The  prohibitions  ag.3inst 
discrinu nation  on  the  ba^i's  of  .'if,e  under 
the  Age  Discrimination  Act  of  I') 7.5  (42 
use.  6101-07)  end  implementing 
regulations  at  24  CFR  part  146;  the 
prohibition  against  discrimination 
against  individuals  with  a  disability 
under  section  504  of  the  Rehabiiitatjon 
Act  of  1973  {29  U.S.C.  794)  and 
implementing  regulations  at  24  CFR  part 
8  and  Title  11  or  the  Americans  with 
Disabilities  Act  of  1C09  (42  U.S.C. 
121 31 J  and  implementing  regulation  a' 
28  CFR  Part  35:  and  the  requirements  of 
Executive  Order  11246  and  tiie 
impleraenling  regulations  issued  at  41 
CFR  chapter  60; 

(c)  The  requirements  of  section  3  of 
ih-i  Housing  and  Urbiin  De'.elopment 
.Act  of  1968,  12  U.S.C.  1701u  and 
implementing  regulations  at  24  CFR  part 
135;  and 

(d)  The  requirements  of  Executive 
Orders  1162&.  12432.  and  12138. 
Consistent  with  HUD"s  responsibilities 
under  these  Orders,  tlie  grantee  must 
make  efforts  to  encourage  the  use  of 
m.iao.'ity  and  women's  business 
enterprises  in  connection  with  activities 
funded  under  this  notice. 

(10)  Evidence  of  a  firm  commitment 
of  assistance  from  one  or  more  sources 
ensuring  that  the  supportive  ser.ices 
will  be  provided  for  not  less  than  one 
)e3r  following  the  completion  of 
activities  funded  under  this  NOFA. 
Evidence  shall  be  in  the  form  of  a  letter 
cr  resolution.  A  cost  allocation  plan 
shall  be  submitted  outlining  the  one- 
year  commitment; 

(11)  Form  HUD-2880,  Applicant/ 
Recipient  Disclosure  Update  Report 
must  be  completed  in  accordance  with 
24  CFR  part  12,  Accountability  in  the 
Provision  of  HUD  Assistance.  A  copy  is 
provided  in  the  application  kit. 


(12)  Drug-Free  Workplai:* 
Certification.  The  Drug-Free  Workplace 
Act  of  1988  (42  U.S.C.  "CI)  requires 
grantees  of  fede.-al  agencies  to  cen.fy 
that  they  will  provide  drug-free 
v.orkplaces.  Each  potential  recipient 
v;ncer  this  NOFA  n'.ust  certify  that  it 
w.ll  comply  wjth  drug-free  wo.-V  place 
requirements  in  accordance  v.-iti;  the 
Act  and  with  HUD's  rules  at  24  CFR  part 
24,  subpart  F. 

(13j  Certification  Regarding  Lobbying. 
Sec'ion  319  of  the  Department  of  the 
Interior  Apprcpriaticns  Act,  Pjblic  L.aw 
101-121.  aporoved  October  23.  1989  (31 
U.SC  l?5:!';'he  "ByH  A-m:endr-.e"it") 
genenilly  r'onibits  recipients  of  Federal 
cont'ccts,  ^-.■Mr,  and  loans  frcm  using 
oppropriaied  funds  for  lobbying  the 
E.xecutive  cr  Legislative  Branches  cf  the 
Federal  C»ovemm.ent  in  connection  w;th 
a  specific  contract,  grant  or  loan.  The 
Department's  regulations  on  these 
restric'icns  on  lobbyirig  are  codified  at 
24  CFl?  pert  67.  To  comply  with  24  CFR 
87.1 10.  any  PHA  submitting  an 
application  iinder  this  announcement 
for  mere  than  $100,000  of  budget 
authority  mu?t  submit  a  certificsiJon 
and.  if  applicable,  a  Disclosure  of 
Lobb)  ing  Aaivities  (SF-LLL  form). 

(14j  A  certification  that: 

(a)  The  PH.A  will  include  in  any 
contract  for  renovation  or  conversion 
(including  combining  o*"  units)  on  the 
pre.mises  of  the  PHA  df.  elopment  to 
accommodote  the  provision  of 
supportive  services  under  this  program, 
a  rf;quirement  that  all  laborers  and 
mechanics  (other  tlian  volunteers  under 
the  conditions  set  out  in  24  CFR  part  70) 
shall  be  paid  not  less  than  the  wages 
prevailing  in  the  locality,  as 
predetermined  by  the  Secretar}-  of  Labor 
pursuant  tu  the  Davis-Bacon  Act  (40 
U.S.C.  276a— 276a-5); 

fn)  The  PHA  will  include  in  such 
c:ontrac-tS  a  requirement  that  ail 
architects,  technical  engineers, 
draftsmen,  and  technicians  (other  than 
volunteers)  shall  be  paid  not  less  than 
the  wages  prevailing  in  the  locaiity  as 
determined  by  HUD; 

(c)  The  PH.^  will  pay  such  wage  rates 
to  its  own  employees  engaged  in  this 
work;  and 

(d)  If  new  construction  is  undertaken, 
the  PHA  has  looked  at  other  appropriate 
facilities  and  cannot  make  those  usable 
for  FIC  purposes. 

C  Applications  for  Both  Supportive 
Senices  end  Renovation/Convemion 
Activities  must  contain  the  following 
information: 

(1)  Name  and  address  (or  P.O.  Box)  of 
the  PHA.  Name  and  telephone  number 
of  contact  person  (in  the  event  further 
information  or  clarification  is  needed 
during  the  application  review  process); 


(2;  SF-424A.  Budget  Infcrmfition. 
Ncn-Constructicn  Programs,  and  SF- 
424B,  Assurances.  Non-Cpnstnjrtio;: 
Progranis; 

(3)  A.  descripiion  of  assista.nce  for 
whic  h  •..he  PHA.  is  applying; 

(4)  A.  ce.scrip'.ion  of  tne  need  for 
supportive  services  by  eligible  residents; 

(5)  Evidence  of  a  firir:  commitir.ent  of 
assistance  from  one  or  more  soufces 
ensur-in-r^  that  the  supportive  st.-.  ices 
will  be  pro\  ided  for  not  less  ihri.i  one 


year 


foil 


c-.v:ng  the  co.TDletion  o! 


activities  funded  under  this  r.'OFA. 
Evidence  shall  be  in  the  form  cf  -j  ietter 
or  re.solution.  A  <  ost  allocation  r  '..rj 
.shall  be  submitted  outlining  the  r.  le- 
yenr  commitment: 

(6)  A  description  of  the  plan  for 
continuing  cpt-.-ation  of  ".he  Youih  FIC 
and  the  provision  of  supportive  services 
to  families  after  the  later  cf;  (i)  five  years 
fcllowingthe  inidal  receipt  of  funding 
under  this  NOFA.;  or  (ii)  one  year 
following  the  completion  of  activities 
funded  under  this  fNOF.A; 

(7)  A  description  cf  services  that  the 
PR.^  expects  to  be  provided,  to  the 
greatest  extent  practirx'^tle  by  PHA 
residents  as  provided  under  Section 
I.F(2)cf  this  NOFA; 

(8)  A  descripiion  of  liie  positions  and 
numbers  of  residents  expected  to  be 
emp!o\ed  for  renovation,  conversion, 
and  other  eligible  activities: 

(9)  .A  description  of  the  youth, 
involvement  in  the  planning  and 
implementation  phases  of  this  program. 

[W\  Certifici.tion  of  the  extent  to 
which  the  PR\  will  com.m.it  to  its  Youth 
FIC  part  of  its  formula  allocation  of 
Comprehensive  Grant  Program  (CGP) 
funds  for  CGP  eligible  activities  that 
result  in  employment,  training,  and 
contracting  opportunities  for  eligible 
residents: 

(11)  A  project  budget,  timetable,  and 
narrative: 

(12)  Letters  of  commitment.  Identify 
all  com.mitmcnls  for  additional 
resources  to  be  made  available  to  the 
program  from  the  applicant, and  other 
State,  local,  or  private  entities.  The 
description  shall  include,  but  is  not 
limited  to,  the  commitment  sourc:e. 
source  committed,  availability  and  use 
of  funds,  and  other  conditions 
associated  with  the  loan,  grant,  gift. 
donation,  contribution,  etc. 
Commitments  from  State  or  local 
agencies  may  include,  but  are  not 
limited  to,  vocational,  adult,  and 
bilingual  education:  JTPA  and  Family 
Support  Ad  of  1988  job  training 
programs;  child  care;  and  social  services 
assistance,  counseling  or  drug  addiction 
services.  Commitments  may  include  in- 
kind  contributions,  on-site  journeymen 
or  equivalent  instructors,  transportation. 
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or  Qther  resources  for  use  by 
pnlicip.mts  of  the  FlC 

13)  A  narrative  on  tlie  location  of  the 
r.iciility.  Provide  the  prtv.ise  location  of 
iH  Voulh  F!C  facility  (stn-et  address) 
nirt  it.s  acc;i»ssibility  to  residents 
including  distante  fieri  the 
c!eielopm(;nl(s),  and  transportation 
i)H(.e<;s  ir,'  to  rfH:eive  services; 

iu)  Evidt;ncb  thr,t  the  FHA  has 
(oiijlrol  of  the  proposed  off-site 
premises.  This  shall  include  copies  of 
the  r.egotiated  lease  and  the  terms,  an 
op  ion  to  lease,  indicating  that  the 
facility  will  be  available  to  the  FHA  for 
.  us(!  as  a  Youth  FlC  for  the  period  ending 
tht  lat-^r  of;  (i)  five  years  following  th« 
inilial  receipt  of  funding  under  this 
NCi^A;  or  (ii)  one  year  following  the 
completion  of  activities  funded  under 
thiiNOFA; 

(lis)  Certification  that  Youth  FIC 
furi^ling  will  not  duplicate  any  other 
HUD  funding,  including  COP  funding. 

(16)  Equal  Opportunity  Requirements. 
The  PHA  must  certify  that  it  will  carry 
out  activities  assisted  under  the  program 
in  compliance  with: 

(n)  The  requirements  of  the  Fair 
Housing  Act  (42  U.S.C.  3601-3619)  and 
implementing  regulations  at  24  CFR 
parts  100.  107. 109,  110.  and  121;  and 
l^xecutive  Order  11063  (Equal 
Opportunity  Hou.sing  implementing 
rngulntions  at  24  CFR  part  107;  and  Title 
\n  of  the  Civil  Rights  Act  of  1964  (42 
U.S.C.  2000d)  (Nondiscrimination  in 
Federally  Assisted  Programs)  and 
implementing  regulations  issued  at  24 
CFR  part  1; 

(b)  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
n-Kiilations  at  24  CFR  part  146;  the 
prohibition  against  discrimination 
aj^iiir.st  individuals  with  a  disability 
under  .section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and 
implementing  regulations  at  24  CFR  part 
H  and  Title  II  or  the  Americans  with 
Disabilities  Act  of  1009  (42  U.S.C 
12131)  and  implementing  regulation  at 
28  CFR  Part  35;  and  the  requirements  of 
Fxei;utive  Order  11246  and  the 
ijnplementing  regulations  issued  at  41 
CFR  chapter  60; 

(c)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968.  12  U-S.C.  1701u  and 
implementing  regulations  at  24  CFR  part 
135;  and 

(d)  The  requirements  of  Executive 
Orders  11625.  12432.  and  12138. 
Consistent  with  HUD's  responsibilities 
under  these  Orders,  the  grantee  must 
make  efforts  to  encourage  the  use  of 
minority  and  women's  business 


enterprises  in  conne<nion  with  activities 
funded  under  this  notice. 

(17)  Form  fiUD-2880,  Applicant/ 
Recipient  Disclosure  Update  Report 
must  be  completed  in  accordance  with 
24  CFR  part  12.  Accountability  in  the 
Provision  of  HUD  Assistance.  A  copv  is 
provided  in  the  application  kit. 

(18)  Drug-Free  Workplace 
Certification.  The  Drug-Free  Workplace 
A(i  of  1988  (42  U.S.C.  701)  requires 
grantees  of  federal  agencies  to  certify 
that  they  will  provide  drug-free 
workplaces.  Each  potential  recipient 
under  this  NOFA  must  certify  that  it 
will  comply  with  drug-free  vvork place 
requirements  in  accordance  with  the 
Act  and  with  HUD's  rules  at  24  CFR  part 
24,  subpart  F. 

(19)  Certification  regarding  Lobbying. 
Section  319  of  the  Department  of  the 
Interior  Appropriations  Act.  Public  Law 
101-121,  approved  October  23, 1989  (31 
U.S.C  1352)  (the  "ByTd  Amendment") 
generally  prohibits  recipients  of  Federal 
contrails,  grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant  or  loan.  The 
Department's  regulations  on  the.se 
restrictions  on  lobbying  are  codified  at 
24  CFR  part  87.  To  comply  with  24  CFR 
87.1 10.  any  PHA  submitting  an 
application  under  this  announcement 
for  more  than  $100,000  of  budget 
authority  must  submit  a  certification 
and,  if  applicable,  a  Disclosure  of 
Lobbying  Activities  (SF-LLL  form). 

(20)  A  certification  that: 

(a)  The  PHA  will  include  in  any 
contract  for  renovation  or  conversion 
(including  combining  of  units)  on  the 
premises  of  the  PHA  development  to 
accommodate  the  provision  of 
.supportive  services  under  this  program, 
a  requirement  that  all  laborers  and 
me<:hanics  (other  than  volunteers  under 
the  conditions  set  out  in  24  CFR  part  70) 
shall  be  paid  not  less  than  the  wages 
prevailing  in  the  locality,  as 
predetermined  by  the  Secj-etary  of  Labor 
pursuant  to  the  Davis-Bacon  Act  (40 
U.S.C.  276a-276a-5); 

(b)  The  PHA  will  include  in  such 
contracts  a  requirement  that  all 
architects,  technical  engineers, 
draftsmen,  and  technicians  (other  than 
volunteers)  shall  be  paid  not  less  Lhan 
the  wages  prevailing  in  the  locality  as 
determined  by  HUD. 

(c)  If  new  construction  is  undertaken, 
the  PHA  has  looked  at  other  appropriate 
facilities  and  cannot  make  those  usable 
for  FIC  purposes. 


IV.  Corrections  to  Deficient 
.Applications 

After  the  submission  deadli.ie  date. 
HUD  will  screen  each  application  to 
determine  whether  it  is  complete.  If  an 
application  lacks  certain  technical 
items,  such  as  certifications  or 
assurances,  or  contains  a  technical  error, 
su(.h  as  an  incorrect  signatory,  HUD  will 
notify  the  applicant  in  writing  that  it 
has  14  calendar  davs  from  the  date  of 
HUDs  written  notification  to  cure  the 
technical  deficiency.  If  the  applicant 
fails  to  submit  the  mi.ssing  material 
within  the  14-day  cure  period,  HUD  will 
disQualify  the  application. 

This  14-day  cure  period  applies  only 
to  nonsubstantive  deficiencies  or  errors. 
Deficiencies  capable  of  cure  will  involve 
only  items  not  necessary  for  HUD  to 
assess  the  merits  of  an  application 
against  the  ranking  factors  specified  in 
this  NOFA. 

V.  Other  Matters 

A.  Other  Federal  Requiremtfnts 

In  addition  to  the  Equal  Opportunity 
Requirements  set  forth  in  Section  m. 
Checklist  of  Application  Submission 
Requirements,  of  this  NOFA,  grantees 
must  comply  with  the  following 
reouirements: 

(\)  Ineligible  contractors.  The 
provisions  of  24  CFR  part  24  relating  to 
the  employment,  engagement  of 
services,  awarding  of  contracts,  or 
funding  of  any  contractors  or 
subcontractors  during  any  period  of 
debarment,  suspension,  or  placement  in 
ineligibility  status. 

(2)  Flooa  insurance.  No  building 
proposed  for  acquisition,  construction, 
reconstruction,  repair,  or  improvement 
to  be  assisted  under  this  program  may 
be  located  in  an  area  that  has  been 
identified  by  the  Federal  Emergency 
Management  Agency  (FEMA)  as  having 
special  fiood  hazards,  unless  the 
community  in  which  the  area  is  situated 
is  participating  in  the  National  Flood 
Insurance  Program  and  the  regulations 
thereunder  (44  CFR  parts  59-79),  or  less 
than  a  year  has  passed  since  FEMA 
notification  regarding  such  hazards,  and 
the  grantee  ensures  that  flood  insurance 
on  the  structure  is  obtained  in 
compliance  with  section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973 
(42  use.  4001  et  seq). 

(3)  Lead-based  paint.  The 
requirements,  as  applicable,  of  the  Lead- 
Based  Paint  Poisoning  Prevention  Act 
(42  U.S.C  4821^846).  and 
implementing  regulations  at  24  CFR 
parts  35,  965  and  968. 

(4)  Applicability  ofOMB  Circulars. 
The  policies,  guidelines,  and 
requirements  of  OMB  Circular  Nos.  A- 
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110  aiid  A-122  with  respect  to  the 
acceptance  and  use  of  assistance  by 
private  nonprofit  organizations. 

(5)  Relocation  ana  Real  Property 
Acquisition.  The  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  and 
MUD  Handbook  1378.  Tenant 
Assistance,  Relocation  and  Real 
Property  Acquisition,  apply  to  the 
acquisition  of  real  property  for  an 
assisted  project  and  the  displacement  of 
any  person  (family,  individual, 
business,  nonprofit  organization,  or 
farm)  as  a  direct  result  of  acquisition, 
rehabilitation,  or  demolition  for  the 
project. 

B.  Environmental  Review 

A  finding  of  no  significant  impact 
with  respect  to  the  environment  has 
been  made  for  the  NOFA  for  Public  and 
Indian  Housing  Family  Investment 
Centers  (FR-3397)  in  accordance  with 
HUD  regulations  in  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  (42  U.S.C.  4332)  and  applies 
equally  to  this  NOFA.  The  finding  of  no 
significant  impact  is  available  for  public 
inspection  and  copying  Monday 
through  Friday  during  regular  business 
hours  at  the  Office  of  the  Rules  Docket 
Clerk.  Office  of  General  Counsel,  room 
10276.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW.  Washington.  DC  20410. 

C.  Executive  Oruer  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  notice  is  not  subject  to  review 
under  the  Order.  The  notice  announces 
the  availability  of  funds  to  provide 
youth  living  in  public  housing,  or  with 
children  living  in  public  housing,  with 
better  access  to  education  and  job 
opportunities  to  achieve  self-sufficiency 
and  independence. 

D.  Executive  Order  12606.  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  notice  hiis  potential 
for  a  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being.  The  purpose  of  the  notice  is 
to  provide  funding  to  assist  youth  living 
in  public  housing,  or  with  children 


living  in  public  housing,  with  better 
access  to  education  and  job 
opportunities  to  achieve  self-sufficiency 
and  independence,  and,  thus,  could 
benefit  families.  However,  because  the 
impact  on  families  is  beneficial,  no 
further  review  is  considered  necessary. 

E.  Section  102  HUD  Reform  Act: 
Documentation  and  Public  Access 
Requirements 

HUD  will  ensure  that  documentation 
and  other  i;iformation  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  \vas  provided  or 
denied.  This  nialerial,  including  any 
letters  of  su}iport,  will  be  m.ide 
available  lor  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HLT)'s  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b),  and  the  notice  published 
in  the  Federal  Register  on  January  16, 
1992  (57  FR  1942),  for  further 
information  on  these  requirements.) 

F.  Section  103  of  the  HUD  Reform  Act 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a) 
became  effective  on  June  12,  1991.  That 
regulation,  codified  as  24  CFR  part  4, 
applies  to  the  funding  competition 
announced  today.  The  requirements  of 
the  rule  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (voice/TDD).  (This  is 
not  a  toll-free  number.)  The  Office  of 
Ethics  can  provide  information  of  a 
general  nature  to  HUD  employees,  as 
well.  However,  a  HUD  employee  who 
has  specific  program  questions,  such  as 


whether  particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Coimsel,  or 
Headquarters  counsel  for  the  program  to 
v\hich  the  que.-;tion  pertains. 

G.  Section  112  of  the  Reform  Act 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  rt^quirements  on  those  who 
are  typit.ally  involved  in  these  efforts — 
those  who  pny  others  to  influeiu  e  the 
award  of  assistance  or  the  taking  cf  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the'fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17,  1991  (56  FK  22912).  If 
readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule, 
particularly  the  examples  contained  in 
Appendix  A  of  the  rule. 

Any  questions  about  the  rule  should 
be  directed  to  the  Office  of  Ethics,  room 
2158,  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW. 
Washington,  DC  20410-3000. 
Telephone:  (202)  708-3815  (voice/TDD) 
(This  is  not  a  toll-free  number.)  Forms 
necessary  for  compliance  with  the  rule 
may  be  obtained  from  the  local  HUD 
office. 

H.  Freedom  of  Information  Act 

Applications  submitted  in  response  to 
this  NOFA  are  subject  to  disclosure 
under  the  Freedom  of  Information  Act 
(FOIA).  To  assist  the  Department  in 
determining  whether  to  release 
information  contained  in  an  application 
in  the  event  a  FOIA  request  is  received, 
and  applicant  may,  through  clear 
earmarking,  or  otherwise,  indicate  those 
portions  of  its  application  that  it 
believes  should  not  be  disclosed.  The 
applicant's  views  will  be  used  solely  to 
aid  the  Department  in  preparing  its 
response  to  a  FOIA  request;  however, 
the  Department  is  required  by  the  FOIA 
to  make  an  independent  evaluation  of 
the  information. 

HUD  suggests  that  an  applicant 
provide  a  basis,  when  possible,  for  its 
belief  that  confidential  treatment  is 
appropriate;  general  assertions  or 
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blanket  requests  for  confidentiality, 
without  more  information,  are  of  limited 
value  to  the  Department  in  making 
determinations  concerning  the  release  of 
information  under  FOIA.  The 
Department  is  retjuired  to  segregate 
disclosable  information  from 
nondisclosable  items,  so  an  applicant 
should  be  careful  to  identify  each 
portion  of  the  application  for  which 
confidential  treatment  is  requested. 

The  Department  emphasizes  that  the 
presence  or  absence  of  comments  or 
earmarking  regarding  confidential 
information  will  have  no  bearing  on  the 
evaluation  of  applications  submitted  in 
response  to  this  solicitation. 

/.  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  of  Fiscal  Year  1990  (31  U.S.C.  1352) 
(the  "Byrd  Amendment")  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  ifederal  contracts,  grants  or  loans  from 
using  appropriated  ftinds  for  lobbying 
the  Executive  or  Legislative  branches  of 
the  Federal  goverrunent  in  connection 
with  a  specific  contract,  grant,  or  loan. 
The  prohibition  also  covers  the 
awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  In  connection 
with  the  assistance. 

Authority:  42  U.S.C.  1437t  and  3535(d). 

Dated:  May  6,  1994. 

Joseph  ShuJdiner, 

Assistant  Secivtary  for  Public  and  Indian 
Housing. 

APPENDIX— NAMES,  ADDRESSES,  AND  TELEPHONE 
NUMBERS  Of  MUD  FIELD  OFFICES  ACCEPTING 
APPLICATIONS  FOR  YOUTH  DEVELOPMENT 
INmATIVE  UNDER  FAMILV  INVESTMENT  CENTERS 

Buaton,  Massachusetts  Field  Office 

Public  Housing  Division 

Room  375. 

Thomas  P.  O'Neill,  Jr.  Fednral  Building. 

10  Causeway  Street. 

Boston.  Massachusetts  02222-1092. 

(617)565-5234 

Hartford,  Connecticut  Office 

Public  Housing  Division. 
330  Main  St.  First  Floor, 
Hartford.  Connecticut  06106-1860, 
(203)  240-4S22 


Manchester.  New  Hampshire  Office 

Public  Housing  Division, 

Norris  Cotton  Federal  Building. 

275  Chestnut  St.. 

Manchester,  New  Hampshire  03101-2487 

(603)  666-7681 

Providence.  Rhode  Island  Office 

Public  Housing  Division, 

330  John  O.  Pastors  Federal  Buildina  and 

U.S. 
Post  Office— Kennedy  Plaza. 
Providence,  Rhode  Island  02903-1785 
(401)  528-5351 

^'p^v  VorJc,  New  York  Field  Office 

Public  Housing  Division. 

26  Federal  Plaza, 

New  York.  New  York  10278-0068. 

(212)  264-6500 

Buffalo.  New  York  Office 

Public  Housing  Division, 
465  Main  Street. 
Lafayette  Court,  5th  Fl., 
Buffalo.  New  York  14203-1780, 
(716)  846-5755 

Newark.  New  Jersey  Office 

Public  Housing  Division. 

Military  Park  Building, 

60  Park  Place. 

Newark,  New  Jersey  07102-5504. 

(201)877-1662 

Washington.  DC  Office 

Public  Housing  Division, 
820  First  St.  NE..  Suite  300.  • 
Washington,  DC  20002-4502. 
(202) 275-9200 

Philadelphia.  Pennsyhania  Field  Office 

Public  Housing  Division, 

Liberty  Square  Building, 

105  South  7th  Street, 

Philadelphia,  Pennsylvania  19106-3.392 

Baltimore.  Maryland  Office 

Public  Housing  Division, 

City  Crescent  Building, 

10  South  Howard  St.,  5th  Floor, 

Baltimore,  Marj'land  21202-2505. 

(410)  962-2520 

Pittsburgh,  Pennsylvania  Office 

Public  Housing  Division, 

Old  Post  Office  Courthouse  Building, 

700  Grant  St.. 

Pittsburgh,  Pennsylvania  15219-1939, 

(412)644-6428 

Richmond,  Virginia  Office 

Public  Housing  Division, 

The  3600  Centre, 

3600  West  Broad  St  , 

P.O  Box  90331, 

Richmond,  Virginia  23230-0331, 

(804)  278-^507 

Charleston,  West  Virginia  Office 

Public  Housing  Division, 
405  Capitol  St.,  Suite  708, 
Charleston.  West  Virginia  25301-1795, 
(304) 347-7000 

Atlanta,  Georgia  Field  Office 
Public  Housing  Division, 


Richard  B.  Russell  Federal  Building. 
75  Spring  Street,  SW., 
Atlanta.  Georgia  30303-3388. 
(404)  331-5136 

Birmingham.  Alabama  Office 

Public  Housing  Division. 
Beacon  Ridge  Tower, 

600  Beacon  Parkway  West.  Suite  300, 
Birmingham,  Alabama  35209-3144 
(205)  290-7617 

Louisville.  Kentucky  Office 

Public  Housing  Division. 
P.O.  Box  1044. 

601  W.  Broadway, 

Louisville,  Kentucky  40201-1044, 
(502)  582-5251 

}ockson.  Mississippi  Office 

Public  Housing  Division, 

Dr.  AH.  McCoy  Federal  Building. 

100  West  Capitol  St..  Room  910. 

Jackson,  Mississippi  39269-1096, 

(601)965-5308 

Greensboro.  North  Carolina  Office 
Public  Housing  Division. 
2306  W.  Meadowview  Rd.. 
Greensboro.  North  Carolina  27407. 
(919)  547-4000 

Caribbean  Office 

Public  Housing  Division, 
New  San  Juan  Office  Building. 
159  Carlos  E.  Chardon  Ave.. 
San  Juan.  Puerto  Rico  00918-1804, 
(809)  7b&-6121 

Columbia.  South  Carolina  Office 

Public  Housing  Division. 

Strom  Thurmond  Federai  Building. 

1835  Assembly  St.. 

Columbia,  South  Carolina  29201-2480, 

(803)  765-5592  ■ 

Kjiowille,  Tennessee  Office 

Public  Housing  Division. 
John  J.  Duncan  Federal  Building, 
710  Locust  St.  3rd  Floor, 
Knoxville,  Tennessee  37902-2526. 
(615)  54^-4384 

Nashville.  Tennessee  Office 

Public  Housing  Division, 

251  Cumberland  Bend  Drive,  Suite  200, 

Nashville,  Tennessee  37228-1803, 

(615)73«>-5213 

Jiicksonville,  Florida  Office 

Public  Housing  Division, 
301  West  Bay  Street.  Suite  2200, 
Jacksonville,  Florida  32202-5121, 
(904) 232-2626 

Chicago.  Illinois  Field  Office 

Public  Housing  Division. 
Ralph  Metcalfe  Federal  Building, 
77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604-3507. 
(312)  353-5680 

Detroit.  Michigan  Office 

Public  Housing  Division, 

Patrick  V.  McNamara  Federal  Building. 

477  Michigan  Ave., 

D«?troit.  Michigan  48226-2592, 
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(313)  226-7900 

Indianapolis,  Indiana  Office 

Public  Housing  Division. 
151  North  Delaware  St.. 
Indianapolis,  Indiana  46204-2526. 
(317)226-6303 

Grand  Flapids,  Michigan  Office 

Public  Housing  Division. 

2922  Fuller  Ave..  NE.. 

Grand  Rapids.  Michigan  49505-3499. 

(616)  456-2100 

Minneapolis-St.  Paul,  Minnesota  Office 

Public  Housing  Division. 
220  2nd  St.  South. 
Bridge  Place  Building, 
Minneapolis,  Minnesota  55401-2195. 
(612)  370-3000 

Cincinnati.  Ohio  Office 

Public  Housing  Division, 

Federal  Office  Building,  Room  9002 

550  Main  St., 

Cincinnati,  Ohio  45202-3253, 

(513)684-2884 

Cleveland,  Ohio  Office 

Public  Housing  Division. 
Renaissance  Building, 
1350  Euclid  Ave..  5th  Floor. 
Cleveland.  Ohio  44115-1615. 
(216)  522-4058 

Columbus.  Ohio  Office 

Public  Housing  Division. 
200  North  High  Street. 
Columbus.  Ohio  44115-1815. 
(216)  522-4058 

Milwaukee,  Wisconsin  Office 

Public  Housing  Division. 
Henry  S.  Reuss  Federal  Plaza. 
310  VV.  Wisconsin  Ave..  Suite  1380. 
Milwaukee.  Wisconsin  53203-2289, 
(414)  297-3214 

Forth  Worth.  Texas  Field  Office 

Public  Housing  Division, 

1600  Throckmorton. 

P.O.  Box  2905. 

Fort  Worth,  Texas  76113-2905 

(817)  885-5401 


Houston.  Texas  Office 

Public  Housing  Division. 

Norfolk  Tower. 

2211  Norfolk,  Suite  200, 

Houston,  Texas  77098-4096. 

(713)653-3274 

San  Antonio,  Texas  Office 

Public  Housing  Division 
Washington  Square  Building 
800  Dolorosa  St. 

San  Antonio,  Texas  78207-4563 
(210)  229-6800 

Little  Rock,  Arkansas  Office 

Public  Housing  Division, 

TCBY  Tower, 

425  West  Capitol  .\\e.. 

Little  Rock,  Arkansas  72201-3488, 

(501)024-5931 

.Veif  Orleans.  Louisiana  Office 

Public  Housing  Division, 

Fisk  Federal  Building, 

1661  Canal  St..  Suite  3100. 

New  Orleans.  Louisiana  70112-2887. 

(504)  589-7200 

Albuquerque.  NM  Office 

Public  Housing  Division, 
625  Truman  Street  N.E., 
Albuquerque,  NM  87110-6472. 

(505)  262-6463 

Omaha,  Nebraska  Office 

Public  Housing  Division, 
10909  Mill  Valley  Rd.. 
Omaha,  Nebraska  681 54-3955, 
(402) 492-3100 

St.  Louis.  Missouri  Office 

Public  Housing  Division,  1222  Spruce  St.. 
Room  3207,  St.  Louis.  Missouri  63103- 
2836,  (314)  539-6583 

Kansas  City  Field  Office 

Public  Housing  Division,  Room  200,  Gateway 
Tower  II,  400  State  Avenue,  Kansas  City, 
Kansas  66101-2406,  (913)  551-5462 

Des  Moines.  Iowa  Office 

Public  Housing  Division,  Federal  Building, 
210  Walnut  St.,  Rm.  239,  Des  Moines.  Iowa 
50309-2155,  (515)  284-4512 


Denver.  Colorado  Field  Office 

Public  Housing  Division,  633  17th  Street. 
First  Interstate  Tower  North,  Denver, 
Colorado  80202-3607.  (303)  672-5448 

San  Francisco,  California  Field  Office 

Public  Housing  Division,  Philip  Burton 
Federal  Building  and  U.S.  Courthouse.  450 
Golden  Gate  Avenue.  P.O.  Box  36003,  San 
Francisco,  California  94102-3448,  (415) 
556-4752 

Honolulu,  Hawaii  Office 

Public  Housing  Division,  7  Waterfront  Plaza, 
500  Ala  Moana  Blvd.,  Suite  500.  Honolulu. 
Hawaii  96813-4918,  (808)  541-1323 

Los  Angeles,  California  Office 

Public  Housing  Division,  1615  W.  01>'mpic 
Blvd.,  Los  Angeles,  California  90015-3801, 
(213)  251-7122 

Sacramento.  California  Office 

Public  Housing  Division,  777  12th  .St.,  .Suite 
200.  Sacramento,  California  95814-1997, 
(916)  551-1351 

Phoenix.  Arizona  Office 

Public  Housing  Division,  Two  Arizona 
Center,  400  N.  5th  St.,  Suite  1600,  Phoenix, 
Arizona  85004-2361,  (602)  379-4434 

Portland.  Oregon  Office 

Public  Housing  Division,  Cascade  Building, 
520  Southwest  Sixth  Ave.,  Portland, 
Oregon  97204-1596.  (503)  326-2561 

Seattle.  Washington  Field  Office 

Public  Housing  Division,  Suite  200,  Seattle 
Federal  Office  Building,  909  First  Avenue, 
Seattle,  Washington  98104-1000,  (206) 
220-5101 

Anchorage.  Alaska  Office 

Public  Housing  Division,  University  Plaza 
Building,  949  E.  36th  Ave.,  Suite  401, 
Anchorage,  Alaska  99508-4399,  (907)  271- 
4170 

|FR  Doc.  94-11610  Filed  5-12-94;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

(Docket  No.  N-©4-3759;  FR-3662-N-01] 

NOFA  for  the  John  Heinz 
NeightX)rhood  Development  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice  of  funding  availability 
for  Fiscal  Year  1994. 

summary:  This  NOFA  announces  the 
availability  of  $4,750,000  in  funding  for 
the  FY  1994  Neighborhood 
Development  Program.  Interested 
persons  should  apply  for  FY  1994 
program  funds  according  to  the 
procedures  and  requirements  set  out  in 
this  NOFA. 

In  the  body  of  this  NOFA  is  information 
concerning: 

(t )  This  year's  round  of  funding  for  this 
program; 

(2)  The  purposes  and  objectives  of  the 
program; 

(3)  The  method  of  allocation  and 
distribution  of  funds; 

(4)  Eligibility  requirements  for 
neighborhood  development  organizations; 

(5)  Eligible  neighborhood  developmenr 
activities; 

(6)  Selection  criteria  for  the  award  of 
funds; 

(7)  Application  requirements  for  the  funds; 

(8)  Grantee  reporting  requirements;  and 

(9)  Other  applicable  administrative 
require.Tients  associated  with  the  program. 

DATES:  Applications  may  be  requested 
beginning  May  13, 1994.  Completed 
applications  must  be  submitted  no  later 
than  4:30  p.m.  (E.S.T.),  by  the  date 
specified  in  the  application  kit.  The 
application  deadline  will  be  firm  as  to 
date  and  hour.  In  the  interest  of  fairness 
to  all  competing  applicants,  the 
[)epartment  will  treat  as  ineligible  for 
consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems. 

ADDRESSES:  To  obtain  a  copy  of  the 
application  kit,  contact:  American 
Communities.  P.O.  Box  7189, 
Gailhersburg.  MD  20898-7189.  Requests 
for  application  kits  must  be  in  writing, 
but  requests  may  be  faxed  to:  (301)  251- 
5747  (this  is  not  a  toll-free  number). 
Requests  for  application  kits  must 
include  the  applicant's  name,  mailing 
address  (including  zip  code),  telephone 


number  (including  area  code),  and  must 
refer  to  the  FR-3662.  Completed 
applications  may  not  be  submitted  by 
fax. 

FOR  FURTHER  I.NFORMATION  CONTACT: 
Gene  Hix.  Office  of  Community 
Pl.nnning  and  Development.  Department 
of  Housing  and  Urban  Development, 
room  7218.  451  Seventh  Street.  SVV., 
Washington.  DC  20410;  telephone 
number  (202)  708-1189  and  (202)  708- 
2565  (TDD).  (These  numbers  are  not 
toll-free.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980. 
The  control  number  for  information 
collections  described  in  this  document 
is  2535-0084. 

I.  Purpose  and  Substantive  Description 

A.  Authority 

Section  123  of  the  Housing  and 
Urban-Rural  Recovery  Act  of  1983  (42 
U.S.C.  5318  note)  (section  123) 
authorized  the  John  Heinz 
Neighborhood  Development  Program. 
For  Fiscal  Year  1994.  a  total  of  $5 
million  has  been  appropriated  for  this 
program  under  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development  and  Independent  Agencies 
Appropriations  Act,  1994  (Pub.  L.  103- 
124.  approved  October  18. 1993). 

Section  123(e)(6)(D)  permits  the 
Secretary  of  Housing  and  Urban 
Development  (Secretar>)  to  use  no  more 
than  five  percent  of  the  funds 
appropriated  for  administrative  or  other 
expenses  in  connection  with  the 
program.  The  remaining  funds  are  to  be 
used  to  match  monetary  support  raised 
over  a  one-year  grant  period  from 
individuals,  businesses,  and  nonprofit 
or  other  organizations  located  within 
established  neighborhood  boundaries, 
and  from  neighborhood  development 
funding  organizations.  For  purposes  of 
this  NOFA  the  term  "neighborhood 
development  funding  organization" 
means: 

(1)  A  depositor)'  institution,  the 
accounts  of  which  are  insured  pursuant 
to  the  Federal  Credit  Union  Act.  and 
any  subsidiary  (as  such  tenn  is  defined 
in  section  3(w)  of  the  Federal  Deposit 
Insurance  Act)  thereof; 

(2)  A  depository  institution  holding 
company  and  any  subsidiary  (as  such 
term  is  defined  in  section  3(w)  of  the 
Federal  Deposit  Insurance  Act)  thereof; 
or 


(3)  A  company  at  least  75  percent  of 
the  common  stock  of  which  is  owned  by 
one  or  more  insured  depository- 
institutions  or  depository  institution 
holding  companies. 

The  purpose  of  the  program  is  to 
support  eligible  neighborhood 
development  activities  using 
cooperative  efforts  and  monetary 
contributions  from  local  sources.  The 
Federal  funds  are  incentive  funds  to 
promote  the  development  of  this 
concept  and  encourage  neighborhood 
organizations  to  become  more  self- 
sufficient  in  their  development 
activities.  Not  more  than  50  percent  of 
the  1994  awards  may  be  to  previous 
grantees  in  the  program;  the  remaining 
awards  will  be  made  to  organizations 
selected  from  among  new  applicants. 
Applications  will  be  selected  for 
funding  on  the  basis  of  evaluation 
criteria  that  reflect  the  program 
purposes  and  priorities  and  are 
contained  in  this  notice. 

The  objectives  of  the  Neighborhood 
Development  Program  are: 
— To  help  neighborhood  development 
organizations  increase  their  capacities 
to  carry  out  larger  or  more  complex 
activities,  in  cooperation  with  private 
and  public  institutions;  and 
— To  assist  neighborhood  development 
organizations  to  achieve  long-term 
financial  support  for  their  activities. 
The  activities  must  benefit  low-  and 
moderate-income  persons  within  the 
neighborhood. 

B.  Allocation  Amounts 

The  Department  will  make  grants,  in 
the  form  of  matching  funds,  to  eligible 
neighborhood  development 
organizations.  Under  section  123(e)(3).  a 
grantee  organization  may  receive  no 
more  than  $75,000  in  Federal  matching 
funds  in  a  single  program  year.  HUD 
reserves  the  right  to  make  grants  for  less 
than  the  maximum  amount.  The  amount 
of  Federal  matching  funds  that  an 
applicant  receives  during  the  program 
year  will  depend  in  part  upon  the 
amount  of  monetary  contributions 
raised  in  the  preceding  quarter  of  the 
program  year  from  individuals, 
businesses,  and  nonprofit  and  other 
organizations  located  within  established 
neighborhood  boundaries,  and  from 
neighborhood  development  funding 
organizations.  Contributions  attributable 
to  organizations  or  persons  not  residing 
in  or  conducting  business  within  the 
grantee's  neighborhood,  loans,  in-kind 
services,  contributions  by  ovk-ners  of 
properties  to  be  improved,  fees  for 
services,  public  funds,  and  any  in-lieu- 
of-cash  contributions  cannot  be  used  to 
match  Federal  funds.  These 
contributions  may,  however,  be  used  to 


carry  out  project  activities.  The 
neighborhood  monetary  contributions 
for  matching  purposes  must  be  raised 
within  the  one-year  grant  period. 
However,  grant  activities  may  be 
programmed  over  a  one-  to  three-year 
period. 

A  Federal  matching  ratio  will  be 
established  for  each  participating 
applicant  in  accordance  with  the 
statutory  requirement  that  the  highest 
ratios  be  established  for  neighborhoods 
having  the  "smallest  number  of 
households  or  greatest  degree  of 
economic  distress."  Subject  to  the 
statutory  maximum  of  $75,000.  the 
Federal  match  for  this  program  year  will 
range  from  one  to  six  Federal  dollars  for 
each  qualifying  dollar  raised  by  the 
grantee.  Applications  selected  to  receive 
Federal  funds  will  be  rank-ordered  and 
the  matching  ratios  will  be  determined 
in  accordance  with  these  two  criteria. 

Any  application  selected  for  the 
award  of  Federal  funds  that  proposed  a 
matching  funds  ratio  in  excess  of  the 
ratio  HUD  determines  for  it  will  be 
offered  an  award  of  funds  at  the  HUD 
determined  ratio.  However,  any 
application  selected  for  award  that 
proposed  a  match  below  the  maximum 
ratio  HUD  determines  for  it  will  be 
funded  at  the  level  proposed  by  the 
applicant. 

Federal  payments  to  participating 
neighborhood  organizations  will  be 
mode  on  a  quarterly  basis  following 
receipt  of  quarterly  performance  and 
financial  reports.  The  maximum  Federal 
payment  to  an  applicant  will  be 
governed  by  the  amount  of  verified, 
qualifying  monetary  contributions 
received  from  local  sources  in  the 
preceding  quarter,  multiplied  by  the 
matching  funds  ratio  established  for  the 
neighborhood. 

C.  Eligibility 

1.  Eligible  Applicants— Definition 

An  eligible  neighborhood 
development  organization  must  be 
located  in  and  serve  the  neighborhood 
for  which  assistance  is  to  be  provided. 
It  cannot  be  a  city-wide  organization,  a 
multi-neighborhood  consortium,  or.  in 
general,  an  organization  serving  a  large 
area  of  the  city.  The  applicant  must 
meet  all  of  the  following  statutory 
requirements: 

(a)  The  applicant  must  be 
incorporated  as  a  private,  voluntary, 
nonprofit  corporation  under  the  laws  of 
the  State  in  which  it  operates; 

(b)  The  applicant  must  be  responsible 
through  a  governing  body  to  the 
residents  of  the  neighborhood  it  serves. 
Not  less  than  51  percent  of  the  members 
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of  the  governing  body  must  be  residents 
of  the  neighborhood; 

(c)  The  applicant  must  have 
conducted  business  for  at  least  one  year 
before  the  date  of  its  application; 

(d)  The  applicant  must  operate  within 
an  area  that  meets  at  least  one  of  the 
following  criteria: 

(i)  The  area  meets  the  requirements 
for  Federal  assistance  under  section  119 
of  the  Housing  and  Community 
Development  Act  of  1974  (Urban 
Development  Action  Grants); 

(ii)  The  area  is  designated  as  an 
empowerment  zone  or  an  enterprise 
community  under  Federal  law; 

(iii)  The  area  is  designated  as  an 
enterprise  zone  under  State  law.  and  is 
recognized  by  the  Secretary  as  a  State 
enterprise  zone  for  purposes  of  this 
section;  or 

(iv)  The  area  is  a  qualified  distressed 
community  within  the  meaning  of 
section  233(b)(1)  of  the  Bank  Enterprise 
Act  of  1991;  and 

(e)  The  applicant  must  have 
conducted  one  or  more  eligible 
neighborhood  development  activities 
that  primarily  benefit  low-  and 
moderate-income  persons,  as  defined  in 
section  102(a)(2)  of  the  Housing  and 
Community  Development  Act  of  1974. 
(In  general,  low-  and  moderate-income 
residents  means  families  and 
individuals  whose  incomes  do  not 
exceed  80  percent  of  the  median  income 
of  the  area  involved.) 

2.  Eligible  Applicants— Chher  Threshold 
Requirements 

In  addition,  an  applicant  must: 

(a)  Demonstrate  measurable 
achievements  in  one  or  more  of  the 
activities  listed  in  section  I.C(3),  Eligible 
Activities,  of  this  NOFA; 

(b)  Specify  a  business  plan  for 
accomplishing  one  or  more  of  the 
activities  listed  in  section  I.C(3),  Eligible 
Activities,  of  this  NOFA; 

(c)  Specify  a  strategy  for  achieving 
greater  long-term  private  sector  support, 
especially  in  cooperation  with  a 
neighborhood  development  funding 
organization.  An  applicant  that  is 
otherwise  eligible  will  be  deemed  to 
have  the  full  benefit  of  the  cooperation 
of  a  neighborhood  development  funding 
organization  if  the  eligible  applicant: 

(i)  Is  located  in  an  area  described  in 
paragraph  (d)  of  Section  I.C(l)  of  this 
NOFA  (Eligible  Applicants — Definition) 
that  does  not  contain  a  neighborhood 
development  funding  organization;  or 

(ii)  Demonstrates  that  it  has  been 
unable  to  obtain  the  cooperation  of  any 
neighborhood  development  funding 
organization  in  the  area  despite  having 
made  a  good  faith  effort  to  obtain  such 
cooperation;  and 


(d)  Specify  a  strategy  for  increasing 
the  capacity  of  the  applicant. 

3.  Eligible  Activities 

Eligible  activities  include  the 
following,  but  are  not  limited  to  the 
examples  given: 

(a)  Developing  economic  development 
activities  that  include: 

(i)  Creating  permanent  jobs  in  the 
neighborhood;  and 

(ii)  Establishing  or  expanding 
businesses  within  the  neighborhood 
(such  as  a  business  incubator); 

(b)  Developing  new  housing, 
rehabilitating  existing  housing,  or 
managing  housing  stock  within  the 
neighborhood; 

(c)  Developing  delivery  mechanisms 
for  es.sential  services  that  have  lasting 
benefits  to  the  neighborhood.  Examples 
include  fair  housing  counseling 
services,  child  care  centers,  youth 
training,  and  health  services;  or 

(d)  Planning,  promoting,  or  financing 
voluntary  neighborhood  improvement 
efforts.  Examples  include  establishing  a 
neighborhood  credit  union,  demolishing 
abandoned  buildings,  removing 
abandoned  cars,  and  establishing  an  on 
going  street  and  alley  cleanup  program. 

D.  Selection  Criteria/Ranking  Factors 

Applications  will  be  evaluated  on  the 
basis  of  the  following  factors: 

(1)  The  degree  of  economic  distress 
within  the  neighborhood.  This  is  based 
on  census  data,  including  poverty  level 
relative  to  population.  Applicants  with 
the  highest  poverty  level  relative  to  their 
population  will  get  higher  points.  (15 
points) 

(2)  The  record  of  past  performance  of 
the  applicant  in  one  or  more  of  the 
activities  specified  under  paragraph 
I.C(3),  Eligible  Activities,  of  this  NOFA, 
and  in  promoting  fair  housing,  equal 
emplojTnent  opportunity,  and  minority- 
owned  business  and  entrepreneurial 
opportunities.  (10  points) 

(3)  The  extent  of  neighborhood 
residents'  participation  in  the  activities 
of  the  applicant  and  the  extent  to  which 
the  households  and  businesses  in  the 
neighborhood  are  members  of  the 
applicant  organization.  (10  points) 

(4)  The  extent  to  which  the  proposed 
activities  will  benefit  persons  of  low- 
and  moderate-income  residing  in  the 
neighborhood  served  by  the  applicant. 
(15  points) 

(5)  The  extent  of  monetary 
contributions  that  the  appUcant 
proposes  as  a  match  to  the  Federal 
funds,  supported  by  reasonable 
evidence  that  private  funding  sources 
within  the  neighborhood  have  been 
realistically  identified.  This  requirement 
shall  be  waived,  and  an  application  may 
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be  a.sarded  the  full  points  available 
under  this  factor,  if  the  application  is 
submitted  by  a  small  eligible 
organization,  involves  activities  in  a 
ver)'  low-income  neighborhood,  or  is 
especially  meritorious.  (10  points) 

(6)  The  extent  to  which  the  applicant 
has  developed  a  strategy  to  increase  its 
capacity  to  carry  c^Jt  larger  or  more 
co.T.plex  project  activities  and  to 
address  its  long-term  Financial  and 
organizational  development  needs.  (8 
points) 

(7)  The  extent  of  participation  in  the 
proposed  activities  by  a  neighborhood 
development  funding  organization.  An 
eligible  applicant  shall  be  credited  with 
the  maximum  score  under  this  factor  if 
the  applicant  demonstrates  that  it  has 
made  a  good  faith  effort  to  obtain  such 
participation,  even  if  the  applicant  is 
not  successful.  (7  points). 

(8)  The  quality  of  tlie  management 
plan  submitted  for  accomplishing  the 
activities  proposed  by  tlie  applicant 
including  evidence  of  sound  financial 
management,  the  experience  and 
capabihty  of  the  applicant's  director  and 
staff,  and  the  level  of  coordination 
efforts,  including  working  relationships 
w  ith  local  governments  or  neighborhood 
development  funding  organizations.  (25 
points) 

E  Determination  of  Fatio  for  Federal 
Contribution 

The  Secretary  will  determine  the  ratio 
by  which  Federal  funds  will  be  u.sed  to 
match  monetary  contributions  made  to 
each  eligible  applicant  that  is  selected 
for  funding  under  this  NOFA.  The  ratio 
w  ill  be  based  on: 

(1)  The  number  of  households  in  the 
neighborhood.  Neighborhoods  having 
the  smallest  number  of  households  w  iii 
be  assigned  higher  ratios  under  this 
factor,  and 

(2)  The  degree  of  economic  distress. 
Neighborhoods  indicating  the  greatest 
degree  of  economic  distress  will  be 
assigned  higher  ratios  under  this  factor 
than  those  with  lesser  degrees  of 
economic  distress. 

F.  Enxnronmental  Re\iews 

HUD  will  conduct  the  appropriate 
environmental  review  and  comply  with 
all  the  environmental  requirements  in 
24  CFR  part  50  before  award  of  a  grant. 
Grantees  will  be  expected  to  adhere  to 
all  assurances  applicable  to 
environmental  concerns  as  contained  in 
the  RFCA  and  grant  agreements. 

II.  Application  Submissions  Process 

A.  Obtaining  Application 

For  an  application  kit,  contact: 
American  Communities.  P.O.  Box  7189. 


Gaithersburg.  NID  20898-7189.  Requests 
for  Grant  Applications  (RFGAs)  must  be 
in  writing,  but  the  request  may  be  faxed 
to  (301)  251-5747.  (This  is  not  a  toll-free 
number).  We  strongly  recom.mend  the 
use  of  the  fax  transmission  option  to 
pro.aote  accuracy  and  expedite 
response  time.  Req'jests  for  application 
kits  must  include  the  applicant's  name, 
mailing  address  (including  zip  code). 
telephone  num.ber  (including  area  code), 
and  must  refer  to  FR-3662.  The  RFGA 
contains  the  application,  forms,  and 
other  information  regarding  the 
application  process  and  the 
administration  of  the  program, 
including  nslevant  provisions  from  OMB 
Ci.-xjubrs  A-110  and  A-122.  (This 
NOFA  sun.marizes  major  provision  of 
the  FJ-GA). 

B.  Application  Submission 

An  original  and  three  copies  of  an 
application  must  be  submitted  to: 
Processing  and  Control  Branch,  Office  of 
Community  Planning  and  Deveiopm.ent. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SVV., 
room  7255,  Washington,  DC  20410. 
HUD  will  accept  only  one  application 
per  neighborhood  organization. 

C.  Application  Deadline 

Applications  may  be  requested 
beginning  May  13.  1994.  Applications 
must  be  submitted  no  later  than  4:30 
p.m.  (E.S.T.),  by  the  date  specified  in 
the  application  kit.  The  application 
deadline  will  be  firm  as  to  date  and 
hour.  In  the  interest  of  fairness  to  all 
competing  applicants,  the  Department 
will  treat  as  ineligible  for  consideration 
any  application  that  is  received  after  the 
deadline.  Applicants  should  take  this 
practice  into  account  and  make  early 
submission  of  their  materials  to  avoid 
any  risk  of  loss  of  eligibility  brought 
about  by  unanticipated  delays  or  other 
delivery-related  problems. 

III.  Checklist  of  Application 
Submission  Requirements 

A.  Preapplication  Determination  of 

Eligibility 

Before  preparing  an  application,  the 
applicant  should  carefully  check  the 
eligibility  requirements  described  in 
section  I.C.  Eligibility,  of  this  NOFA. 
Applicants  that  are  uncertain  whether 
the  city  or  urban  county  in  which  they 
are  located  meets  the  current  minimum 
standards  of  physical  and  economic 
distress  (used  in  determining  which 
cities  and  urban  counties  were 
potentially  eligible  applicants  under  the 
Urban  Development  Action  Grant 
Program]  are  advised  to  consult  the 
following  two  notices  published  by  the 


Department  in  the  Federal  Register:  (1) 
"Urban  Deveiopm.ent  Action  Grant: 
Revised  Minimum  Standards  for  Small 
Cities"  (52  FR  37876,  October  9.  1987); 
and  (2)  'Urban  Development  Action 
Grant:  Revised  Minimum  Standards  for 
Large  Cities  and  Urban  Coumies"  (52  FP 
38174.  October  14.  1937). 

Any  applicant  that  needs  additional 
help  in  determining  its  eligibility 
should  contact  the  nea-^est  Department 
of  Housing  and  Urban  Development 
Field  Office  (Com.munity  Planning  and 
Deveiopm.ent  Division).  If  assistance  is 
needed,  the  city  or  county  community 
development  office  serving  a 
neighborhood  organization  should  be 
able  to  provide  an  applicant  with  the 
HUD  Field  Office  contact  number.  If 
unable  to  obtain  a  local  contact,  the 
HUT)  Ileadquarters  contact  for  this 
information  is  Mrs.  Stella  Hall, 
telephone  number  (202)  708-2186;  or 
contact  the  TDD  number:  (202)  708- 
0564.  (These  are  not  toll-frte  numbers.) 

B.  Application  Checklist 

Each  application  must  contain  the 
following,  as  required  by  the  RFC,^. 

(1)  A  signed  copy  of  Standard  Form 
SF-t24; 

(2)  .^n  abstract  describing,  among 
other  things,  the  applicant  and  its 
achievements,  the  proposed  project,  its 
intended  beneficiaries,  its  projected 
impact  on  the  neighborhood,  and  the 
manner  in  which  the  proposed  project 
will  be  carried  out; 

(3)  A  completed  fact  sheet  that  lists 
neighborhood  and  organizational 
characteristics; 

(4)  Evidence  that  the  applicant  meets 
eligibility  criteria  and  provides  the 
following  data: 

(a)  An  original  city  map,  with  street 
names,  delineating  the  applicant's 
neighbo-f-hood  boundaries  and 
indicating  where  project  activities  will 
take  place; 

(b)  Census  tract,  block,  or 
enumeration  district  references  and  zip 
code  references  must  also  be  delineated 
on  the  map  or  on  other  maps  submitted; 

(c)  Census  data  on  the  size  of  the 
neighborhood  population,  including  the 
number  of  low-  and  moderate-income 
persons  and  the  size  of  the  minority 
population,  broken  down  by  ethnic, 
racial,  and  gender  composition; 

(d)  A  copy  of  the  applicant 
organization's  corporate  charter,  along 
with  the  incorporation  papers,  bylaws, 
and  a  statement  of  purpose; 

(e)  A  list  of  the  names  of  the 
neighborhood  governing  board  members 
and  their  addresses  (with  zip  codes)  to 
show  that  at  least  51%  reside  in  the 
neighborhood.  Indicate  those  who 
reside  in  the  neighborhood  separately 
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frc  I  ^  those  who  conduct  business  in  the 
ne ;  ;hborhood; 

I )  Identification  of  the  applicarit 
or|;iir.ization'6  past  and  current 
ne  jhborhood  projects,  including  those 
pr  )iecls  that  are  eligible  neighborhood 
de  ^  elopment  activities  as  defined  in 
sei :  ion  I.C(3).  Eligible  Activities,  of  this 
N<)FA; 

je,)  A  description  of  the  nneans  by 
ivh  ch  the  governing  board  msnibers 
ac ;  Dunt  to  residents  of  the 
re;  jhborhood.  including  the  method 
am  freque.icy  of  selection  ct  members 
of  t  "le  governing  board,  the  conoultation 
pr  3  cess  with  residents,  the  frequency  of 
mi  !•  ;t:ngs,  and  a  statement  showing  how 
th  ;  board  is  representative  of  the 
d€  f  lographics  of  the  neighborliood  (i  e.. 
a  1)  eakdown  by  tenants.  homeowTiers. 
ra  ;e,  sex.  ethnic  composition,  etc.); 

hj  Evidence  of  the  applicant" s  sound 
fir  |ncial  management  system, 
determined  from  its  financial  statements 
or  audits; 

|)  A  letter  from  the  Chief  Executive 
O  |cer  of  the  unit  of  general  local 
gc  ^jer.nment  in  which  assisted  activities 
ar?|to  be  carried  out,  certifying  that  the 
activities  are  not  inconsistent  with  the 
gc  yemment's  comprehensive  housing 
af  ©rdability  strategy  (CHAS).  section 
U  4(m)  of  the  Housing  and  Community 
I>  lyelopment  Act  of  1974,  or  the  local 
gc  >|emment's  housing  and  community 
d<  Y^iopment  plans; 

(j)  Evidence  of  cooperation  with  a 
nt  ^hborhood  development  funding 
anization.  In  lieu  of  this 
ticipation,  evidence  may  be 
isented  that  the  applicant; 
U  Has  no  neighborhood  development 
idmg  organization  within  the 
aj  fclicable  boundaries;  or 

^i)  Has  been  unsuccessful,  despite 
hiiVing  made  a  good  faith  effort,  in 
cllaining  this  participation. 

(k|  A  certification  that  the  applicant 
wu!  ccmply  with  the  requirements  of 
Federal  law  governing  the  application, 
acceptance,  and  use  of  Federal  funds; 

G)  A  narrative  statement  defining  how 
neighborhood  matching  funds  will  be 
rapsed  and  their  anticipated  sources; 
i\pat  neighborhood  development 
activities  will  be  funded;  and  a  strategy 
fdr  achieving  greater  long-term  private 
sector  support; 

(m)  A  project  management  plan, 
including  a  schedule  of  tasks  for  both 
fund  raising  and  project 
implementation; 

(n)  A  project  budget  and  budget 
narrative;  and 

(o)  A  certification  that  a  potential 
grantee  will  comply  with  the  drug-free 
workplace  requirements  in  accordance 
with  24  CFR  part  24,  subpart  F;  and 


(5)  Equal  Opportunity  Requirements. 
The  neighborhood  development 
organization  must  certi^  that  it  will 
carry  out  activities  assisted  under  the 
program  in  compliance  with: 

(a)  The  requirements  of  Title  VlII  of 
the  Fair  Housmg  Act  (42  U.S.C.  3601- 
361Q)  and  i.mplemcnting  regulations  at 
24  CFR  pa.rts  100, 108. 109.  110.  and 
115;  part  200.  subpart  M;  and  Executive 
Order  11063  (Equal  Opportunity 
Housing  implementing  regulrtions  at  24 
CFR  part  107;  and  Title  VI  of  the  Gvil 
Rights  Act  of  1964  (42  U.S.C.  2C00d) 
(Nondiscrimination  in  Federally 
Assisted  Programs)  and  implementing 
regulations  issued  at  24  CFR  part  1; 

(b)  The  p.'ohibiticns  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
use!  6101-07)  and  implementing 
regulations  it  24  CFR  part  146;  the 
prohibition  against  discrimination 
against  individuals  with  a  disibiiity 
under  section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and 
implementing  regulations  at  24  CFR  part 
8;  and  the  requirements  of  Executive 
Order  11246  and  the  implementing 
regulations  issued  at  41  CFR  chapter  60; 

(c)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Developmenl 
Act  of  1968,  12  U.S.C.  1701u  and 
Implementing  regulations  at  24  CFR  part 
135; and 

(d)  The  requirements  of  Executive 
Orders  11625,  12432,  and  12138. 
Consistent  with  HUD's  responsibilities 
under  these  Orders,  the  grantee  niust 
make  efforts  to  encourage  the  use  of 
minority  and  women's  business 
enterprises  in  connection  with  ac;tivities 
flinded  under  this  notice. 

(e)  The  prohibitions  against 
discrimination  and  related  requirements 
of  section  109  of  the  Housing  and 
Community  Development  Act  of  1974 
(42  use  5309). 

(0  The  requirements  of  the  Americans 
w  ith  Disabilities  Act  (42  U.S.C.  12181- 
12189)  and  implementing  regulations  at 
28  CFR  part  36.  as  applicable. 

IV.  Corrections  to  Deficient 
Applications 

After  the  submission  deadline  date, 
HUD  will  screen  each  application  to 
determine  whether  it  is  complete.  If  an 
application  lacks  certain  technical  items 
or  contains  a  technical  error,  such  as  an 
incorrect  signatory,  HUD  will  notify  the 
applicant  in  writing  that  it  has  14 
calendar  days  from  the  date  of  HUD's 
written  notification  to  cure  the  technical 
deficiency.  If  the  applicant  fails  to 
submit  the  missing  material  within  the 
14-day  cure  period,  HUD  will  disquaHfy 
the  application. 


This  14-day  cure  period  applies  only 
to  nonsubstantive  deficiencies  or  errors. 
Deficiencies  capable  of  cure  will  involve 
only  items  not  necessary  for  HUD  to 
assess  the  merits  of  an  application 
against  the  factors  specified  in  this 
NOFA. 

Examples  of  deficiencies  that  may  be 
cured  are: 

— Omitted  or  improper  signatures. 
— Omitted  certifications  or  assurances; 

and 
— Omitted  financial  statements  or 

audits. 

V.  Other  Matters 

.4.  Reporting  Requirements 

In  addition  to  complying  with 
relevant  provisions  of  0MB  Circulars 
A-110  and  A-122,  grantees  wi'.l  be 
required  to  submit  quarterly 
performance  and  financial  reports. 
These  reports  should  inform  HUD  of 
any  changes  that  may  affect  the  outcome 
of  the  progrc.Ti,  such  as  changes  in  any 
of  the  following:  the  governing  board 
membership,  staffing,  working 
relationships  with  local  government  and 
private  organizatior.s,  fund  raising 
activities,  volunteer  efforts,  the 
management  plan,  and  the  budget.  The 
quarterly  reports  must  also  verify  the 
amount  of  monetary  contributions 
received  from  within  the  neighborhood, 
as  a  basis  for  Federal  disbursement  of 
matching  funds  Grantees  must  certify 
that  none  of  the  mo.netary  contributions 
originated  through  public  funding 
sources. 

Grantees  will  be  required  also  to 
submit  a  final  report  at  the  completion 
of  the  grant  period  This  final  report 
must  describe  fully  the  successes  and 
failures  associated  with  the  project, 
including  the  reasons  for  the  successes 
and  failures.  It  should  also  describe 
possible  improvements  in  the  methods 
used.  The  quarterly  and  final  reports 
will  be  used  for  evaluation  purposes, 
reports  to  the  Congress  on  the  program, 
and  a  report  on  successful  projects  that 
will  be  distributed  to  other 
neighborhood  organizations. 

B.  Other  Federal  Requirements 

In  addition  to  the  Equal  Opportunity 
Requirements  set  forth  in  section  ni.B(4) 
of  this  NOFA,  grantees  must  comply 
with  the  following  requirements: 

(1)  Ineligibh  contractors.  The 
provisions  of  24  CFR  part  24  relating  to 
the  employment,  engagement  of 
services,  awarding  of  contracts,  or 
funding  of  any  contractors  or 
subcontractors  during  any  period  of 
debarment,  suspension,  or  placement  in 
ineligibility  status. 

(2)  Flood  insurance.  No  building 
proposed  for  acquisition,  construction. 
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reconstruction,  repair,  or  improvement 
to  be  assisted  under  this  program  may 
be  located  in  an  area  that  has  been 
identified  by  the  Federal  Emergency 
Management  Agency  (FEMA)  as  having 
special  flood  hazards,  unless  the 
community  in  which  the  area  is  situated 
is  participating  in  the  National  Flood 
Insurance  Program  and  the  regulations 
thereunder  (44  CFR  parts  59-79),  or  less 
than  a  year  has  passed  since  FEMA 
notification  regarding  such  hazards,  and 
the  grantee  ensures  that  flood  insurance 
on  the  structure  is  obtained  in 
compliance  with  section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973 
(42  U.S.C.  4001  et  seq.). 

(3)  Lead-based  paint.  The 
requirements,  as  applicable,  of  the  Lead- 
Based  Paint  Poisoning  Prevention  Act 
(42  U.S.C.  4821-4846),  and 
implementing  regulations  at  24  CFR  part 
35. 

(4)  Applicability  of  OMB  Circulars. 
The  policies,  guidelines,  and 
requirements  of  OMB  Circular  Nos.  A- 
110  and  A-122  with  respect  to  the 
acceptance  and  use  of  assistance  by 
private  nonprofit  organizations. 

(5)  Relocation  ana  Real  Property 
Acquisition.  The  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (URA). 
49  CFR  part  24,  and  HUD  Handbook 
1378,  Tenant  Assistance,  Relocation  and 
Real  Property  Acquisition,  apply  to  the 
acquisition  of  real  property  for  an 
assisted  project  and  the  displacement  of 
any  person  (households,  business, 
nonprofit  organization,  or  farm)  as  a 
direct  result  of  acquisition, 
rehabilitation,  or  demolition  for  the 
HUD-assisted  project. 

C.  National  Environmental  Policy  Act 

A  finding  of  no  significant  impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  finding  of  no 
significant  impact  is  available  for  public 
inspection  and  copying  Monday 
through  Friday  during  regular  business 
hours  at  the  Office  of  the  Rules  Docket 
Clerk,  Office  of  General  Counsel,  room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington.  EX:  20410. 

D.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 


between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
notice  is  not  subject  to  review  under  the 
order.  The  notice  emnounces  incentive 
funds  to  encourage  neighborhood 
organizations  to  become  more  self- 
sufficient  in  their  development 
activities. 

£".  Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  notice  has  potential 
for  a  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being.  The  purpose  of  the  notice  is 
to  provide  funding  to  improve 
neighborhood  opportunities  relating  to 
employment,  business,  housing,  and  the 
provision  of  essential  services,  all  of 
which  could  benefit  families 
significantly.  However,  because  the 
impact  on  families  would  be  indirect 
and  would  be  beneficial,  no  further 
review  is  considered  necessary. 

F.  Section  102  HUD  Reform  Act: 
Documentation  and  Public  Access 
Requirements 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b),  and  the  notice  published 
in  the  Federal  Register  on  January  16, 
1992  (57  FR  1942).  for  further 
information  on  these  requirements.) 

G.  Section  103  of  the  HUD  Reform  Act 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a) 
was  published  on  May  13. 1991  (56  FR 
22088)  and  became  effective  on  June  12. 
1991.  That  regulation,  codified  as  24 
CFR  part  4.  applies  to  the  funding 
competition  announced  today.  The 
requirements  of  the  rule  continue  to 


apply  until  the  announcement  of  the 
selection  of  successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (voice/TDD).  (This  is 
not  a  toll-free  number.)  The  Office  of 
Ethics  can  provide  information  of  a 
general  nature  to  HUD  employees,  as 
well.  However,  a  HUD  employee  who 
has  specific  program  questions,  such  as 
whether  particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Area  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

H.  Section  1 12  of  the  Reform  Act 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
infiuence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  impo.ses 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  has  been  implemented  by 
24  CFR  part  86.  If  readers  are  involved 
in  any  efforts  to  influence  the 
Department  in  these  ways,  they  are 
urged  to  read  part  86.  particularly  the 
examples  contained  in  Appendix  A  of 
that  part. 

Any  questions  about  the  rule  should 
be  directed  to  the  Office  of  Ethics,  room 
2158,  Department  of  Housing  and  Urban 
Development,  451  .Seventh  Street,  SW., 
Washington.  DC  20410-3000. 
Telephone:  (202)  708-3815  (voice/TDD) 
(This  is  not  a  toll-free  number.)  Forms 
neces.sary  for  compliance  with  the  rule 
may  be  obtained  from  the  local  HUD 
office. 


/lUthority:  Sec.  123.  Housing  and  lirban- 
Riial  Recovery  Act  of  1983  (42  U.SC.  5316 
n<iie!;42U.S.C.  3535(d). 

Dated:  May  6.  1994. 
A  c  drew  Cuomo. 

Assistant  Secretary  for  Commtmity  Planning 
aid  Dewlopment. 
n  :(  Doc.  94-11611  Filed  5-12-94;  8  45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart91 

Pocket  Na  27744;  Special  Federal  Aviation 
Regulation  (SFAR)  No.  67] 

RIN  212(MVF38 

Prohibition  Against  Certain  Flights 
Within  the  Territory  and  Airspace  of 
Afghanistan 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTJON:  Final  rule. 

SUMMARY:  This  action  prohibits  flight 
operations  within  the  territory  and 
airspace  of  Afghanistan  by  any  United 
States  air  carrier  and  commercial 
operator,  by  any  person  exercising  the 
privileges  of  an  airman  certificate  issued 
by  the  FAA.  or  by  an  operator  using  an 
aircraft  registered  in  the  United  States 
unless  the  operator  of  such  aircraft  is  a 
foreign  air  carrier.  This  action  is  taken 
to  prevent  an  undue  hazard  to  persons 
and  aircraft  engaged  in  such  flight 
operations  as  a  result  of  the  ongoing 
civil  war  in  Afghanistan. 
DATES:  Effective  Date-.  May  10, 1994. 
Expiration  date:  May  10, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Lane,  Airspace  and  Air  Traffic 
Law  Branch,  AGC-230.  or  Mark  W. 
Bury,  International  Affairs  and  Legal 
Pohcy  Staff.  AGC-7,  Office  of  the  Chief 
Counsel.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington.  DC  20591. 
Telephone:  (202)  267-3491. 

SUPPt,EM£NTARY  INFORMATION: 

Availability  of  Document 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Inauiry  Center,  APA-230,  800 
Independence  Avenue.  SW., 
Washington.  D.C.  20591,  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  number  of  this  SFAR. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  rules  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

Background 

The  Federal  Aviation  Administration 
(FAA)  is  responsible  for  the  safety  of 
flight  in  the  United  States  and  for  the 
safety  of  U.S.-registered  aircraft  and  U.S. 
operators  throughout  the  world.  Section 
103(1)  of  the  Federal  Aviation  Act  of 
1958  (Act)  declares,  as  a  matter  of 


policy,  that  the  regulation  of  air 
commerce  to  promote  safety  is  in  the 
public  interest.  Section  601(a)  of  the  Act 
provides  the  FAA  with  broad  authority 
to  carry  out  this  policy  by  prescribing 
regulations  governing  the  practices, 
methods,  and  procedures  necessary  to 
ensure  safety  in  air  commerce.  In  the 
exercise  of  these  statutory 
responsibilities,  the  FAA  has 
determined  that  the  current  civil  war  in 
Afghanistan  justifies  the  imposition  of 
certain  measures  to  ensure  tie  safety  of 
U.S.-registered  aircraft  and  operators 
that  are  conducting  flight  operations  in 
the  vicinity  of  Afghanistan's  territory 
and  airspace. 

Fighting  between  the  current 
government  and  various  factions  had 
been  localized  to  an  area  around  Kabul 
and  the  northern  portion  of  the  country. 
However,  recent  fighting  has  Intensified 
and  spread  to  a  larger  area  of  the 
country.  Areas  of  northern  Afghanistan, 
including  major  airbases  and  military 
garrisons  at  Mazare  Sharif,  have  come 
under  the  control  of  heavily  armed 
insurgent  forces  opposed  to  the  Kabul 
regime. 

Government  and  rebel  forces  possess 
a  wide  range  of  sophisticated  weapons 
that  potentially  could  be  used  to  attack 
overflying  civil  aviation  aircraft  at 
cruising  altitudes.  These  weapons 
include  various  surface-to-air  missiles 
(SAMs)  and  antiaircraft  artillery. 
Russian  made  fighter  and  attack  aircraft, 
armed  with  cannons  and  air-to-air 
missiles,  are  also  being  utilized  by 
government  and  rebel  forces. 
Opoosition  forces  have  attacked  Kabul 
with  rockets,  artillery,  and  bombs. 
Government  aircraft  have  countered 
with  air  strikes  on  rebel  airfields  and 
other  key  facilities.  According  to  press 
reports,  some  air-to-air  encounters  have 
occurred  between  aircraft  from  the 
Afghan  factions  and  SAMs  have  been 
used  to  target  aircraft.  Segments  of 
Afghanistan  continue  to  be  the  scene  of 
factional  fighting  and  consequently  pose 
a  threat  to  transiting  civilian  aircraft. 
Fluctuations  in  the  level  and  irtensity 
of  combat  create  an  unsafe  environment 
for  any  aircraft  in  Afghan  airspiice. 

As  a  result  of  the  stepped-up  fighting, 
advisories  have  been  issued  by  the 
governments  of  Russia  and  the  United 
Kingdom  and  by  the  International  Qvil 
Aviation  Organization  (ICAO)  urging 
civil  air  carriers  to  avoid  Afghan 
airspace.  On  January  11. 1994,  tho 
Russian  Civil  Aviation  Authority  issued 
a  notice  specifically  advising  all  (lircraft 
crossing  Afghanistan  airspace  to  avoid 
the  Termez-Mazare-Sharif-Kabul  air 
corridor.  On  January  21.  a  communique, 
was  issued  by  the  Coordination  Council 
of  the  Afghan  opposition  calling  on  all 


international  airline  organizations  to 
restrict  passenger-carrying  aircraft  from 
flying  in  Afghan  airspace.  On  February 
22.  1994,  the  British  government  issued 
a  notice  advising  that  there  may  be  a 
risk  to  civilian  aircraft  flying  along 
certain  air  routes  in  northern  and 
southern  Afghanistan,  and  that  British 
and  Hong  Kong  carriers  are  now 
avoiding  these  routes.  ICAO  also  has 
issued  a  directive  urging  air  carriers  to 
discontinue  flights  over  Afghanistan. 
These  notices  and  the  communique 
reflect  the  violent  and  uncertain  nature 
of  the  situation  and  underscore  the 
danger  to  flights  in  Afghan  airspace. 
While  there  are  no  indications  that 
any  faction  in  Afghanistan  intends  to 
deliberately  target  civil  aircraft,  both 
sides  have  the  capability  to  do  so  and 
such  a  possibility  cannot  be  ruled  out  in 
the  current  environment.  At  the  very 
least,  central  Afghan  government 
control  over  installations  critical  to 
navigation  and  communication  cannot 
be  assured.  Use  of  combat  aircraft  and 
SAMs  by  all  factions  in  the  conflict  calls 
into  question  the  security  of  Afghan 
airspace  for  civilian  aircraft.  It  is 
uncertain  how  long  these  conditions 
will  last. 

Prohibition  Against  Certain  Flights 
Within  the  Territory  and  Airspace  of 
Afghanistan 

On  the  basis  of  the  above  information 
and  In  furtherance  of  my 
resDonsibilities  to  promote  the  safety  of 
fliglit  of  civil  aircraft  in  air  commerce, 
I  have  determined  that  immediate  action 
by  the  FAA  is  required  to  prevent  the 
injury  to  or  loss  of  certain  U.S.- 
registered  aircraft  and  U.S.  operators 
conducting  flights  in  the  vicinity  of 
Afghanistan.  I  find  that  the  current  civil 
war  in  Afghanistan  presents  an 
immediate  hazard  to  the  operation  of 
civil  aircraft  in  the  territory  and  airspace 
of  Afghanistan.  Accordingly,  I  am 
ordering  a  prohibition  of  flight 
operations  (excluding  those  operations 
approved  by  the  U.S.  Government  and 
emergency  operations)  within  the 
territory  and  airspace  of  Afghanistan  by 
any  United  States  air  carrier  and 
commercial  operator,  by  any  person 
exercising  the  privileges  of  an  airman 
certificate  issued  by  the  FAA,  or  by  an 
operator  using  an  aircraft  registered  in 
the  United  States  unless  the  operator  of 
such  aircraft  is  a  foreign  air  carrier.  This 
action  Is  necessary  to  prevent  an  undue 
hazard  to  aircraft  and  to  protect  persons 
on  board  those  aircraft.  Because  the 
circumstances  described  in  this  notice 
warrant  immediate  action  by  the  FAA  to 
maintain  the  safety  of  flight,  I  also  find 
that  notice  and  public  comment  under 
5  U.S.C.  553(b)  are  Impracticable  and 
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contrary  to  the  public  interest.  Further, 
I  fijid  that  good  cause  exists  for  making 
this  rule  effective  immediately  upon 
issuance.  I  also  find  that  this  action  is 
fully  consistent  with  my  obligations 
under  section  1102(a)  of  the  Federal 
A|^•iation  Act  to  ensure  that  I  exercise 
mjy  duties  consistently  with  the 
o!)ligations  of  the  United  States  under 
ir  tiernational  agreements.  The 
Department  of  State  has  been  advised  of, 
and- has  no  objection  to,  the  action  taken 
hi'j-cin. 

The  rule  contains  an  expiration  date 
o:  May  10.  1995.  but  may  be  terminated 
s(i<(ner  or  extended  through  the 
p  iblication  of  a  corresponding  notice  if 
cirjcumstances  so  warrant. 

R^uiatory  Evaluation  Summary 

Bipvefits 

This  regulation  will  generate  potential 
benefits  in  the  form  of  ensuring  that  the 
ctirrent  acceptable  level  of  safety 
continues  for  U.S.  commercial  air 
carriers  and  other  operators.  The 
potential  benefits  of  this  action  will 
accrue  only  to  those  air  carriers  and 
other  operators  currently  engaging  in 
overnights  of  Afghanistan's  territory. 
Since  this  action  is  proactive  rather  than 
reactive,  there  are  no  statistics  from 
which  a  quantitative  estimate  of  benefits 
can  be  derived. 

Costs 

The  SFAR  will  impose  a  potential 
incremental  cost  of  compliance  in  the 
form  of  the  circumnavigation  (including 
the  additional  time  for  preflight 
planning)  of  Afghanistan's  territory  and 
airspace.  Based  on  information  available 
to  informed  FAA  personnel,  there  are  no 
U.S.  air  carriers  or  commercial  operators 
currently  conducting  revenue  flights 
into  Afghanistan.  Therefore,  these 
operators  will  not  be  impacted  by  this 
action.  However,  there  are  overflights  of 
Afghanistan's  territory  by  U.S. 
commercial  air  carriers.  Thus,  these 
operators  will  be  the  only  entities 
affected  by  this  action.  These  operators 
ulll  incur  costs  for  additional  fuel  and 
time  as  the  result  of  diverting  from  their 
normal  flight  routes  over  Afghanistan 
between  Europe,  Africa,  and  Asia.  Since 
the  FAA  does  not  know  at  this  time  to 
what  extent  the  potential  cost  of 
eompliance  will  be,  the  FAA  solicits 
comments  from  potentially  affected 
operators.  Please  provide  detailed  cost 
information  on  the  extent  the  action  will 
impose  costs  in  the  form  of  additional 
preflight  plarming  and  circumnavigation 
of  Afghanistan's  territory. 


Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requests  requiring  approval  of 
the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  (44  use.  3507  etseq). 

International  Trade  Impact  Assessment 

This  final  rule  could  have  an  impact 
on  the  international  Hightsof  U.S.  air 
carriers  and  commercial  operators 
becau.se  it  will  restrict  their  ability  to 
overfly  the  territory  of  Afghanistan  and 
therefore  may  impose  additional  costs 
relating  to  the  circumnavigation  of 
Afghanistan's  territorial  airspace.  This 
final  rule  •.vi'.l  not  restrict  the  ability  of 
foreign  air  earners  to  overfiy 
Afghanistan's  territory.  Given  the 
narrow  scope  of  this  rule,  it  will  not 
eliminate  existing  or  create  additional 
barriers  to  the  sale  of  foreign  aviation 
products  in  the  United  States  or  to  the 
sale  of  U.S.  aviation  products  and 
services  in  foreign  countries. 

Federalism  Determination 

The  SFAR  set  forth  herein  will  not 
have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  "Therefore,  in 
accordance  with  E.xecutive  Order  12612 
(52  FR  41685;  October  30, 1987).  it  is 
determined  that  this  regulation  does  not 
have  federalism  implications  warranting 
the  preparation  of  a  Federalism 
Assessment. 

Conclusion 

For  the  reasons  set  forth  above,  FAA 
has  determined  that  this  action  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  This  action  is 
considered  a  "significant  rule"  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26,  1979). 
Because  revenue  flights  to  Afghanistan 
are  not  currently  being  conducted  by 
U.S.  air  carriers  or  commercial 
operators,  the  FAA  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulation 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  91 

Afghanistan,  Air  traffic  control. 
Aircraft,  Airmen,  Airports,  Aviation 
safety.  Freight. 

The  Amendment 

For  the  reasons  set  forth  above,  the 
Federal  Aviation  Administration  is 
amending  14  CFR  part  91  as  follows: 


PART  91-GENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  I'.S  C.  fipp.  1301(7),  1303, 
1344.  1348.  1352  through  1355,  1401, 1421 
through  1431.  1471.  1472.  1502,  1510,  1522. 
and  2121  through  2125;  Articles  12.  29.  31. 
and  32(a)  of  the  Convention  on  Intprnational 
Civil  Aviation  (61  S'at.  1180):  42  l!..SC.  4321 
ef  seq..  E.O  11514.  35  FR  4247,  3  CFR.  196ft- 
1970 Comp.,  p.  902:  49  U.S.C.  106(r). 

2.  Special  Federal  Aviation 
Regulation  (SFAR)  No.  67  is  added  to 
read  as  follows: 

Special  Federal  Aviation  Regulation 
No.  67 — Prohibition  Against  Certain 
Flights  Within  the  Territory  and 
Airspace  of  Afghanistan 

1.  Applicobility.  This  rule  applies  to 
all  U.S.  air  carriers  and  commercial 
operators,  all  persons  exercising  the 
privileges  of  an  airman  certificate  issued 
by  the  FAA.  and  all  operators  using 
aircraft  registered  in  the  United  States 
except  where  the  operator  of  such 
aircraft  is  a  foreign  air  carrier. 

2.  Flight  prohibition.  Except  as 
provided  in  paragraph  3  and  4  of  this 
SFAR,  no  person  described  in  paragraph 
1  may  conduct  flight  operations  within 
the  territory  and  airspace  of 
Afghanistan. 

3.  Permitted  operations.  This  SFAR 
does  not  prohibit  persons  described  in 
paragraph  1  from  conducting  fiight 
operations  within  the  territory  and 
airspace  of  Afghanistan  where  such 
operations  are  authorized  either  by 
exemption  issued  by  the  Administrator 
or  by  another  agency  of  the  United 
States  Government  with  the  approval  of 
the  FAA. 

4.  Emergency  situations.  In  an 
emergency  that  requires  immediate 
decision  and  action  for  the  safety  of  the 
fiight.  the  pilot  in  command  of  an 
aircraft  may  deviate  from  this  SFAR  to 
the  extent  required  by  that  emergency. 
Except  for  U.S.  air  carriers  and 
commercial  operators  that  are  subject  to 
the  requirements  of  14  CFR  121.557, 
121.559.  or  135.19.  each  person  who 
deviates  from  this  rule  shall,  within  ten 
(10)  days  of  the  deviation,  excluding 
Saturdays.  Sundays,  and  Federal 
holidays,  submit  to  the  nearest  FAA 
Flight  Standards  District  Office  a 
complete  report  of  the  operations  of  the 
aircraft  involved  in  the  deviation, 
including  a  description  of  the  deviation 
and  the  reasons  therefor. 

5.  Expiration.  This  Special  Federal 
Aviation  Regulation  expires  May  10, 
1995. 


25284  Federal  Register  /  Vol.  59.  No.  92  /  Friday,  May  13,  1994  /  Rules  and  Regulations 


Issued  in  Washington,  DC.  on  Mhv  10, 
1994. 

David  R.  Hinson, 

Aiiministrator. 

IFR  Doc.  94-11714  Fiied  5-10-94;  2:57  pml 

BILLMO  CODE  491(>-13-P 

14CFRPart91 

[Docket  No.  27745;  Special  Federa!  Aviation 
Regulation  (SFAR)  No.  68] 

R!N2120-AF39 

Prohibition  Against  Certain  Flights 
Within  the  Territory  and  Airspace  of 
Yemen 

AGENCY:  Federal  Aviation 
Adninistration  (FAA),  Department  of 
Transportation  (EXDT). 
ACTION:  Final  rule. 

summary:  This  action  prohibits  flight 
operations  within  the  territory  and 
airspace  of  Yemen  by  any  United  States 
air  carrier  and  commercial  operator,  by 
any  person  exercising  the  privileges  of 
an  airman  certificate  issued  by  the  FAA, 
or  by  an  operator  using  an  aircraft 
registered  in  the  United  States  unless 
the  operator  of  such  aircraft  is  a  foreign 
air  carrier.  This  action  is  taken  to 
prevent  an  undue  hazard  to  persons  and 
aircraft  engaged  in  such  flight 
operations  as  a  result  of  the  ongoing 
civil  war  in  Yemen. 
DATES:  Effective  Date:  May  10,  1994. 
Expiration  date:  May  10, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Lane.  Airspace  and  Air  Trafiic 
Law  Branch.  AGC-230.  or  Mark  W. 
Bury,  International  Affairs  and  Legal 
Policy  Staff.  AGC-7.  Office  of  the  Chief 
Counsel.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SVV..  Washington,  D.C.  20591. 
Telephone:  (202)  267-3491. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Document 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  OfTice 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center,  APA-230,  800 
Independence  Avenue,  SVV., 
Washington.  D.C.  20591.  or  by  calling 
(202)  267-3484.  Communications  must 
idtmtify  the  number  of  this  SFAR. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  rules  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

Background 

The  Federal  Aviation  Administration 
(FAA)  is  responsible  for  the  safety  of 


night  in  the  United  States  and  for  the 
safety  of  U.S.-registered  aircraft  and  U.S. 
operators  throughout  the  world.  Section 
103(1)  of  the  Federal  Aviation  Act  of 
1958  (Act)  declares,  as  a  matter  of 
policy,  that  the  regulation  of  air 
commerce  to  promote  safety  is  in  the 
public  interest.  Section  601(a)  of  the  Act 
provides  the  FAA  with  broad  authority 
to  carry  out  this  policy  by  prescribing 
regulations  governing  the  practices, 
methods,  and  procedures  necessary  to 
ensure  safety  in  air  commerce.  In  the 
exercise  of  these  statutory 
responsibilities,  the  FAA  has 
determined  that  the  current  civil  war  in 
Yemen  justifies  the  impo-sifiou  of 
certain  measures  to  ensure  the  safety  of 
U.S  -registered  aircraft  and  operators 
that  are  conducting  flight  operations  in 
the  vicinity  of  Yemen's  territory  and 
airspace. 

Political  violence  and  power  struggles 
have  plagued  Yemen  since  North  and 
South  Yemen  were  unified  in  1990. 
Civil  hostilities  have  expanded  over  the 
past  four  months,  culminating  in  the 
recent  outbreak  of  widespread  fighting 
throughout  the  country.  President  Ali 
Abdailah  Salih  of  Yemen  has  declared 
a  state  of  emergency,  and  a  radio  station 
in  the  capital  of  Sanaa  announced  the 
beginning  of  an  all-out  war.  Both  sides 
in  the  conflict  possess  military  aircraft 
and  anti-aircraft  weapons. 

The  current  situation  in  Yemen  is 
volatile  and  fluid,  making  it  potentially 
dangerous  for  civil  aircraft  to  fly  into  or 
over  Yemen.  The  ability  of  either  side  In 
the  conflict  to  distinguish  between 
hostile,  friendly,  and  neutral  aircraft  is 
questionable.  Military  aircraft  have  been 
shot  dovm,  and  airports  throughout 
Yemen  have  reportedly  been  bombed. 
Complicating  the  civil  aviation  situation 
is  the  lack  of  air  traffic  control  services 
and  facilities  in  Yemen. 

The  government  of  the  United 
Kingdom  (U.K.)  has  issued  a  flight 
advisory  referencing  the  civil  war  in 
Yemen.  On  May  5, 1994,  the  British 
Qvil  Aviation  Authority,  in  cooperation 
with  the  U.K.  Department  of  Transport's 
International  Aviation  Directorate, 
issued  a  statement  advising  airlines  to 
avoid  Yemen's  airspace  because  of  the 
serious  outbreak  of  fighting  in  the 
country. 

Prohibition  Against  Certain  Flights 
Within  the  Territory  and  Airspace  of 
Yemen 

On  the  basis  of  the  above  information, 
and  in  furtherance  of  my 
responsibilities  to  promote  the  safety  of 
flight  of  civil  aircraft  in  air  commerce. 
I  have  determined  that  immediate  action 
by  the  FAA  is  required  to  prevent  the 
injury  to  or  loss  of  certain  U.S.- 


registered  aircraft  and  U.S.  operators 
conducting  flights  in  the  vicinity  of 
Yemen.  1  find  that  the  current  civil  war 
in  Yemen  presents  an  immediate  hazard 
to  the  operation  of  civil  aircraft  in  the 
territory  and  airspace  of  Yemen. 
Accordingly,  I  am  ordering  a  prohibition 
of  most  flight  operations  (excluding 
operations  conducted  with  the  specific 
approval  of  the  United  States 
Government  or  emergency  oper.itions) 
within  the  territory  and  airspace  of 
Yemen  by  any  United  States  air  carrier 
and  commercial  operator,  by  any  perso:> 
exercising  the  privileges  of  an  airman 
certificate  issued  by  the  FAA.  or  by  an 
operator  using  an  aircraft  registered  in 
the  United  States  unless  the  operator  of 
such  aircraft  is  a  foreign  air  carrier.  This 
action  is  necessary  to  prevent  an  undue 
hazard  to  aircraft  and  to  protect  persons 
on  board  those  aircraft.  Because  the 
circumstances  described  in  this  notice 
warrant  immediate  action  by  the  FAA  to 
maintain  the  safety  of  flight.  I  also  find 
that  notice  and  public  comment  under 
5  U.S.C.  553(b)  are  impracticable  and 
contrar>'  to  the  public  interest.  Further. 
I  find  that  good  cause  exists  for  making 
this  rule  effective  immediately  upon 
issuance.  I  also  find  that  this  action  is 
fully  consistent  with  my  obligations 
under  section  1102(a)  of  the  Federal 
Aviation  Act  to  ensure  that  I  exercise 
my  duties  consistently  with  the 
obligations  of  the  United  States  under 
international  agreements.  The 
Department  of  State  has  been  advised  of, 
and  has  no  objection  to,  the  action  taken 
herein. 

The  rule  contains  an  expiration  date 
of  May  10, 1995.  but  may  be  terminated 
sooner  or  extended  through  the 
publication  of  a  corresponding  notice  if 
circumstances  so  warrant. 

Regulatory  Evaluation  Summary 

Benefits 

This  regulation  will  generate  potential 
benefits  in  the  form  of  ensuring  that  the 
current  acceptable  level  of  safety 
continues  for  U.S.  commercial  air 
carriers  and  other  operators.  The 
potential  benefits  of  this  action  will 
accrue  only  to  those  air  carriers  and 
other  operators  currently  engaging  in 
overflights  of  Yemen's  territory.  Since 
this  action  is  proactive  rather  than 
reactive,  there  are  no  statistics  from 
which  a  quantitative  estimate  of  benefits 
can  be  derived. 

Costs 

The  SFAR  will  impose  a  potential 
incremental  cost  of  compliance  in  the 
form  of  the  circumnavigation  (including 
the  additional  time  for  preflight 
planning)  of  Yemen's  territory  and 
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c.e.  Based  on  information  available 
farmed  FAA  personnel,  there  are  no 
^:r  carriers  or  coiriir.ercial  operators 

t!y  conducting  rtver.ue  fiiuhts 
"f?men.  Therefore,  these  operators 
:;ct  be  affected  by  this  action, 
cf,  there  are  overflights  of 
^n's  territory  by  US.  commercial 
triers.  Thus,  these  operators  will 
only  entities  affected  by  this 
These  operators  will  incur  costs 
iiticr.al  fuel  and  time  as  the  result 
-erting  frorr:  their  normal  flight 

that  cress  over  Yemen.  Since  the 
does  not  know  at  this  time  to  what 
the  potential  cost  of  com.pliance 
;e,  the  FAA  solicits  comments  from 
tiaily  impacted  operators.  Please 
de  detailed  cost  infomiation  on  the 

it  the  action  will  im.pose  costs  in 
rm  of  additional  prefiight  planning 
ircumnavigation  of  Yemen's 
tiory. 

PaprtrHork  Reduction  Act 

:  is  rule  contains  no  information 
action  requests  requiring  approval  of 
[|frice  of  Management  and  Budget 
>ant  to  the  Paperwork  Reduction 
(U4  U.S.C.  3507  et  seq.). 

Int<  imational  Trade  Impact  Assessment 

["lis  final  rule  could  have  an  impact 
on  the  international  flights  of  U.S.  air 
caniers  and  commercial  operators 
bee  iuse  it  will  restrict  their  ability  to 
ove  rfly  the  territory  of  Yemen  and 
theiefore  may  impose  additional  costs 
related  to  the  circumnavigation  of 
Yeriien's  territorial  airspace.  This  final 
ruh  will  not  restrict  the  ability  of 
fort  ign  air  carriers  to  overP.y  the 
territory  of  Yemen.  Given  the  narrow 
SCO  5ie  cf  this  rule,  it  will  not  eliminate 
exi;  tang  or  create  additional  barriers  to 
the  $ale  of  foreign  aviation  products  or 
services  in  the  United  States  or  to  the 
sale  of  U.S.  aviation  products  and 
sen  ices  in  foreign  countries. 


r;' 


Federalism  Determination 

The  amendment  set  forth  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
respcnsibiiities  among  the  various 
levels  of  government.  Therefore,  in 
acco-rd-ince  v.  ith  Executive  Order  12612 
(52  FR  41685:  October  30. 1987},  it  is 
determined  that  this  regulation  does  not 
have  federalism  implications  warranting 
the  preparation  of  a'^'ederalism 
Assessment. 

Conclusion 

For  the  reasons  set  forth  above,  FAA 
has  C9term.:,od  that  this  action  is  not  a 
'"significant  regulator}'  action"  under 
E.xecutive  Order  12866.  This  action  is 
considered  a  "significant  rule"  under 
DOT  Regulator)-  Policies  and  Procedures 
(44  FR  11034:  February  26. 1979). 
Because  revenue  flights  to  Yemen  are 
not  currently  being  conducted  by  U.S. 
air  carriers  or  commercial  operators,  the 
FA.A  certifies  that  this  rule  will  not  have 
a  significant  economic  impact,  positive 
or  negative,  on  a  su'ostantia!  number  of 
small  entities  under  t'ne  criteria  of  the 
Regulation  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  91 

Air  traffic  control.  Aircraft,  Airmen. 
Airports,  Aviation  safety.  Freight, 
Yemen. 

The  Amendment 

For  the  reasons  set  forth  above,  the 
Federal  Aviation  Administration  is 
amending  14  CFR  part  91  as  follows: 

PART  91  -GENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1301(7).  ISC'}. 
1344.  1348,  1352  through  1355,  1401.  1421 
through  1431,  1471.  1472.  1502.  1510.  1522. 
and  2121  through  2125;  Articles  12,  29.  31. 
and  32(a!  of  the  Conventton  on  International 
Civil  Av:d!ion  (61  Stat.  1180);  42  U.S.C.  4321 


et  seq.,  E.O.  11514.  35  FR  4247,  3  CFR,  1966-- 
1970  Curr.p..  p.  002;  49  U.S.C.  106(g). 

2.  Special  Federal  Aviation 
Regulation  (SFAR)  No.  68  is  added  to 
read  as  follows: 

Special  Federal  Aviation  Regulation  No. 
6P— Prohibition  Against  Certain  Flights 
Within  the  Territory  and  Airspace  of 
Yemen 

1.  Applicability.  This  rule  applies  to  all 
U.S.  £!.-  carriers  and  commercial  opL-ratcrs, 
ail  persG.-.s  exercisino  the  priii!r-grs  of  an 
ainn.m  certificate  issued  by  the  FA^.  and  all 
operators  usi.':g  aircraft  registered  ir.  the 
United  States  except  where  the  cpc-rutrir  of 
such  fiircraft  is  a  foreign  air  cr.nif.r. 

2.  Fligiit  prohibition.  Except  a?  pr'.   i.iud  i:i 
paragraph  3  and  4  of  this  SrAR.  nn  p-  .'■son 
descr.hed  in  par.-igraph  1  may  conduct  flight 
op<?ratiijr.s  »*ithin  the  tenitgry  and  aiispace 
of  Ve.men. 

•  3.  Permitted  operations.  This  SF.^R  docs 
not  prohitiit  persons  described  in  paragraph 
1  fro.-n  cc.nd'jctir.g  fiight  opTations  within 
the  tfi.Titury  ar.d  cirspace  of  Vemen  where 
such  operations  are  authorized  either  by 
exemption  issued  by  th.e  Adm.inist-'atur  o.-  by 
another  agency  of  the  United  States 
Government  with  the  approval  of  the  F.\A. 

4.  Emergency  situations.  In  an  emergency 
that  requires  imm.ediate  decision  and  action 
for  the  safety  of  the  flight,  the  pilot  in 
command  of  an  aircraft  may  deviate  from  this 
SPAR  to  the  extent  required  by  that 
emergency  Except  for  U.S.  air  carriers  and 
co.m.mercial  operjtors  that  ax  subject  to  the 
requirements  of  14  C.F.R.  121.557,  121.559. 
or  133  19.  each  pe.'son  wh.o  deviates  from 
this  rule  shall,  wuhir.  ten  (10)  days  of  the 
deviation,  excluding  Saturdays.  Sunilays. 
and  Federal  holidays,  submit  to  the  nearest 
F.^.^  Flight  Stand? rds  District  Office  a 
com.plete  report  of  the  operat.on  of  the 
aircraft  involved  in  the  deviation,  including 

a  description  of  the  deviation  and  the  reason 
the-'efor. 

5.  Expiration.  This  Special  Federal 
Aviation  Regulation  expires  May  10,  1995 

Issued  in  Washington,  DC,  on  May  10, 
1994 

David  R.  Hinson. 
Admin/sfrofor 
[FR  Doc.  94-11 713  Filed  5-10-94,  2:57  pml 
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Rules  and  Regulations 


Federal  Register 

Vol.  59.  No    93 
Monday.  May  16.  lOQa 


l|riis  section  of  the  FEDERAL  REGISTER 
cbfitains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  whch  is  put)lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DpARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[pocket  No.  93-153-2] 

Citrus  Canker  Regulations; 
Quarantined  Areas  and  Survey  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspoction  Service.  USDA. 
ACTION:  Final  rule. 


SUMMARY:  We  are  amending  the  citrus 
canker  regulations  by  remo%'ing  the 
aloas  in  Highlands  and  Manatee 
Counties.  FL,  from  the  list  of 
quarantined  areas  and  by  removing  the 
ama  in  Hillsborough  County.  FL.  from 
tl  ^  list  of  survey  areas.  No  evidence  of 
cHti-us  canker  has  been  found  in  these 
areas  for  at  least  2  years.  This  action  is 
necessary  to  relieve  regulatory 
rq.strictions  which  are  no  longer 
necessary. 

EFFECTIVE  DATE:  May  16.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Stephen  Poe.  Operations  Officer. 
Domestic  and  Emergency  Operations, 
Plant  Protection  and  Quarantine. 
APHIS.  USDA.  room  661,  Federal 
Building,  6505  Belcrest  Road, 
HVattsvilie.  MD  20782.  (301)  436-6365. 

SUPPLEMENTARY  INFORMATION: 

Background 

Citrus  canker  is  a  plant  disease  caused 
by  strains  of  the  bacterium 
Xanthomonas  campestris  pv.  citri.  The 
disease  is  known  to  affect  plants  and 
plant  parts,  including  fresh  fruit,  of 
citrus  and  citrus  relatives  (Family 
Rutaceae).  It  can  cause  defoliation  and 
other  serious  damage  to  the  leaves  and 
twigs  of  susceptible  plants.  It  may  also 
moke  the  fruit  of  infected  plants 
unmarketable  by  causing  lesions  on  the 
fruit.  Infected  fruit  may  also  drop  from 


trees  before  reaching  maturity.  The 
Asiatic  strains  of  Xanthomonas 
campHstris  pv.  citri  (A  strains)  are  " 
aggressive  strains. 

In  the  United  States.  Florida  is  the 
only  State  where  citrus  canker  has  been 
present  in  recent  years.  Regulations  to 
prevent  the  interstate  spread  of  citrus 
canker  from  Florida  are  contained  in  7 
CFR  301.75-1  through  301.75-14. 
"Subpart — Citrus  Canker"  (referred  to 
below  as  "the  regulations"). 

The  regulations  designate  certain 
areas  in  Florida  as  quarantined  areas 
and  impose  restrictions  on  the  interstate 
movement  of  regulated  articles  from  and 
through  quarantined  areas.  The 
regulations  also  designate  survev  areas, 
which  surround  the  quarantined  areas. 
Survey  areas  undergo  close  monitoring 
by  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  and  State  inspectors. 

On  March  17,  1993,  we  published  in 
the  Federal  Register  (58  FR  12553- 
12554.  Docket  No.  93-153-1)  a  proposal 
to  amend  the  regulations  by  removing 
the  areas  in  Highlands  and  Manatee 
Counties,  FL,  from  the  list  of 
quarantined  areas,  and  by  removing  the 
area  in  Hillsborough  County   FL,  from 
the  list  of  survey  areas. 

We  solicited  comments  concerning 
our  proposal  for  a  30-day  comment 
period  ending  April  18,  1994.  We 
received  three  comments,  two  from 
State  agriculture  departments  and  one 
from  an  organization  of  farmers. 

All  the  commenters  supported  our 
proposal.  However,  one  commenter 
pointed  out  that  some  States  also 
impose  restrictions  on  the  movement  of  • 
citrus  plants  into  their  States  to  prevent 
the  introduction  of  diseases  and  pests 
other  than  citrus  canker. 

The  commenter  is  correct.  Some 
citrus-producing  states  restrict  the 
movement  of  citrus  plants  into  their 
States  to  prevent  the  introduction  of 
citrus  diseases  or  pests,  other  than  citrus 
canker,  into  the  State.  For  this  reason, 
although  we  are  removing  the  Federally- 
imposed  citrus  canker  quarantines  in 
Florida,  anyone  shipping  citrus  plants 
interstate  should  be  aware  that  State- 
imposed  restrictions  may  apply. 

The  facts  presented  in  the  proposed 
rule  still  provide  the  basis  for  this  final 
rule. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule  without  change. 


This  is  a  substantive  rule  that  relieves 
restrictions  and.  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register 
This  rule  removes  the  areas  in 
Highlands  and  Manatee  Counties.  FL. 
from  the  list  of  quarantined  areas  and 
removes  the  area  in  Hillsborough 
County,  FL,  from  the  list  of  survey  areas. 
This  will  eliminate  the  requirement  for 
regular  inspection  of  groves  in  the 
former  survey  areas  in  which  regulated 
fruit,  trees,  and  plants  are  produced, 
thus  reducing  the  burden  on  the 
operators  of  the  groves  and  on  APHIS 
and  Florida  State  agencies,  which 
provide  inspectors  to  perform  the 
inspections.  Therefore,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  should  be 
made  effective  upon  publication  in  the 
Federal  Register. 

This  final  rule  has  been  reviewed 
under  ExtK:utive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 
Under  this  final  rule,  all  areas  in 
Highlands  and  Manatee  Counties  are 
released  from  their  classification  as 
quarantined  areas,  and  the  area  in 
Hillsborough  County  is  released  from  its 
classification  as  a  survey  area.  Citrus 
plants,  plant  parts,  citnis  fruit,  and 
other  regulated  articles  from  formerly 
quarantined  areas  are  allowed  to  be 
mo\'ed  interstate  to  other  areas  in  the 
United  States,  including  commercial 
citrus-producing  areas,  and  regulated 
articles  are  allowed  to  be  moved 
interstate  through  quarantined  areas. 
Requirements  which  apply  to  survey 
areas  are  also  removed. 

We  have  determined  that  237 
individuals  and  businesses  will  be 
economically  affected  by  the  changes. 
These  individuals  and  businesses 
include:  lawn  care  companies  (82), 
grove  owners  (74  persons  who  own 
2,177  acres),  retail  nursery  outlets  (21), 
fruit  processors  (15),  fruit  harvesting 
contractors  (12),  fruit  shippers  (12), 
fresh  fruit  packing  houses  (11), 
nurseries  (9),  and  seed  extractors  (1). 
APHIS  believes  that  virtually  all  of  these 
individuals  and  businesses  are  small 
entities. 

It  should  be  noted  that  the  costs  of 
compliance  were,  in  many  cases, 
minimal,  and  that  the  individuals  and 
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husinosses  affoctod  by  the  rof^ulutiDris 
rfprest;nt  less  than  one  percent  of  all 
similar  individuals  and  busint^sses  in 
Florida. 

One  of  the  langost  groups  of  affected 
individuals  and  business  is  prove 
ovvners.  We  estimate  that  this  rule 
(  hange  will  save  each  affected  prove 
owner  approximately  S25  per  acre,  per 
year,  by  removing  requirements  for 
cleaning  and  disinf«.ting  vehicles, 
equipme.nt.  and  personnel  leaving  their 
groves.  These  costs  represent  a  sninll 
percentage  of  the  owners'  overa!! 
production  costs. 

In  addition,  this  final  nde  will  allow 
grove  owners  to  expand  the  areas  into 
which  their  fruit  could  be  moved 
Miterstatf .  in  that  they  will  be  allowed 
to  move  fruit  interstate  to  conunercial 
citrus-producing  art^as.  We  anticipati- 
that  any  impact  from  this  nde  change 
will  be  negligible,  as  approxirufitely  90 
percent  of  all  of  Florida's  citrus 
production  is  for  the  iuic:e  market.  kinK\ 
only  about  10  percent  is  for  the  fresh 
fruit  market 

In  addition  to  grove  owners  in  the 
quarantined  areas,  truckers,  packing  and 
processing  plants,  and  lawn  s«!rvices 
within  tfio  currently  quarantined  areas 
will  no  longer  be  subject  to  inspei;tion 
imd  will  no  longer  need  to  carry  «>ut 
nctivities  now  required  by  the 
ffjgulations.  This  should  result  in 
fmancial  savings  to  these  entities.  I'his 
also  means  that  groves  produc  ing 
regulated  fruit  for  interstate  movemt^it. 
n;gulated  trees,  and  regulated  plants  in 
the  current  survey  area  will  no  longer  be 
subject  to  regular  inspections  for  citrus 
canker.  This  change  will  ri-duce  tiie 
burden  on  APHIS  and  Florida  State 
agencies,  which  curnntly  provide 
inspectors  to  perform  inspections. 

Under  thes«^  circumstiincres.  the 
Administrator  of  the  Animal  and  Flant 
Health  Inspection  .S»Tvice  has 
iletermined  that  this  actioii  will  not 
have  a  significant  economic  impact  o:i 
a  substantial  numb'r  t>f  snudl  entitii-s 

Fxecutive  Order  12372 

This  prograin.'actis  ity  is  listed  in  thi- 
(Uitalog  of  Federal  Domestic  Assistiuic*;^ 
under  No.  10.025  and  is  siibjtH  t  to 
Ilv'^cutive  Or<ier  1237:i.  which  recjiiires 
uiter^overnmental  consultation  with 
.State  and  local  officials.  (See  7  (IK  p '.rt 
'.015.  subpart  V.) 

Executive  Order  12778 

Tbi.s  final  rule  has  been  reviewtrvl 
under  Executive  Order  12778.  Oivil 
Justice  Reform.  Under  this  filial  rule:  (!) 
All  State  and  local  laws  and  ri'gulations 
thiit  ar»'  inconsistent  with  this  rule  are 
preempted;  (2)  no  retroactive  effet  t  will 
\»'  gi\'^M  to  this  ml*-;  ..lud  (T) 


administrative  proceedings  will  not  be 
required  before  parties  may  file  suit  in 
court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  final  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U..S.C.  3.')(n 
ft  seq.j. 

I  ist  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarfmtine. 
Reporting  and  recordkeeping 
requirements,  Transportation. 

Accordingly  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  pail  301 
r  oritinues  to  read  as  follows: 

Authority:  7  D.S.C.  l.OOhb.  150(itl.  ir>0.-.-, 
150ft.  Uil,  lb2.  and  104-107.  7(:rR2.17. 
2.51.  and  371.2(c). 

2   In  §  301.75—4,  paragraphs  (a)  anrl 
((l)(l)  are  revised  to  read  as  follows: 

§  301 .75-4    Quarantined  areas. 

(a)  The  following  States  or  portions  r»t 
States  are  designated  as  quarantined 
areas:  Citrus  canker  is  not  kiu)wa  to 
exist  in  tlie  United  States. 

•  •         *         *         • 

(d)  *   *   * 

(l)  Sur.ey  area.  In  the  foihnvuig  iin-ii. 
inspections  are  conductc;d  as  required 
by  piu-agruphs  (tl)(l)(i).  {d)(l)(ii).  and 
(d)(  l)(iii)  of  this  section:  Citrus  canker  is 
not  known  to  exist  in  the  United  .Stat*  s 

•  *         *         *         • 

Lk.ni-  111  Uii-.hinRt(iR,  IK:,  this  lorh  (l;i\  ct 
Miiy  l'>«14 
l.onnie  ].  King, 

/li  nrisj  .-\dti:irri>!iiitiir.  Amnuii  and  i'Uiu'. 
I'.f.iUh  lns["<  tii.ii  Sinicti 
IFR  H'H  .  94-1  :rt.J<l  Filed  V  H-i)4.  2  42  p.:  1 
BILUNQ  CODE  341C-M-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-59-AD;  Amendment 
39-8912;  AD  94-10-05] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes  Equipped 
With  Pratt  &  Whitney  JT9D-3  and  -7 
Series  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  requi-st  \\n 

(  omiiifiits. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AUl  that  is 
applicable  to  certain  Boeing  Model  747 
series  airplanes.  This  action  requires 
inspections  of  the  forward  lower  engine 
mount  bolts  for  migration  and  damage, 
inspections  of  the  bolt  bushings  for 
damage,  torque  checks  of  the  nuts 
installed  on  these  bolts,  and  correction 
of  any  discrepancies.  This  amendment 
is  prompted  by  reports  of  migration  of 
the  bolts  that  attach  the  forward  engine 
mount  universal  block  to  the  engine 
lugs.  The  actions  specified  in  this  AIJ 
are  intended  to  prevent  migration  of  the 
bolts  out  of  the  engine  lug  joint,  which 
could  result  in  loss  of  the  engine  from 
the  strut. 

DATES:  Effective  May  31,  1094 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
r«!gulations  is  approvtrd  by  the  Director 
of  the  Federal  Register  as  of  May  31 , 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  befon' 
July  15,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (F"AA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
59-AD,  1601  Lind  Avenue,  SW., 
Kenton,  Washington  9805r>^05(i. 

The  service  iniormation  refen-nced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
.1707,  Seattle.  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplann 
Diredorate,  IbOl  Lind  Avenue  SW., 
Kenton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
.Street  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  .Aerospace  Engiiu^er,  Airframe 
Branch,  ANM-120S,  Seattle  Air.  raft 
Certification  Office,  FAA,  Traiispoil 
Airplane  Directorate,  1601  I.ind  .'\ venue 
.SW.,  Ronton,  Washington  98055-4056: 
telephone  (206)  227-2776;  fax  (20»i) 
2J7-1181. 

SUPPLEMENTARY  INFORMATION:  Five 
operators  of  Boeing  Model  747  series 
airplanes,  equipperd  with  Pratt  & 
Whitney  IT9D-3  and  -7  series  engineN, 
h.ive  reported  cases  of  migration  of  thi^ 
b.tlts  that  attach  the  fonvard  (engine 
mount  universal  block  to  the  engine 
lugs  Investigation  of  the  most  re<:ent 
(  ase,  which  occurred  in  February  1994, 
revealed  tliat  un  engine  mount  bolt's 
self-locking  nut  was  missing  and  the 
bolt  had  partially  migrated  out  of  the 
fiirward  engine  nioiuit  universal  block 
to  engine  lug  joint  The  bolt  migrated 
approximately  otie  inch  inboard,  so  that 
the  bolt  rr'tainer  ilevJK-  .he;ired  .ind  the 
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lolt  head  came  in  contact  with  the 

hrust  rovcrser  air  supply  duct;  this 

:aused  the  duct  to  be  chafed,  dented. 

md  cracked.  The  reason  for  the  missing 

;elf-locking  nut  has  not  been 

ietermined. 
A  similar  incident  was  reported  in 

1982.  During  troubleshooting  of  the  fan 
thrust  reverser.  one  operator  found  an 
engine  mount  bolt  that  had  migrated 
due  to  the  loss  of  the  self-locking  nut. 
Like  the  most  recent  case,  the  reason  for 
the  missing  self-locking  nut  was  not 
determined.  Prior  to  this  incident,  two 

ithor  operators  had  reported  migration 
I  )f  this  same  bolt  after  the  loss  of  the  nut 
i  ind  washer. 

If  the  bolt  were  to  completely  migrate 
I  >ut  of  the  joint,  the  engine  could 
separate  from  the  strut.  Separation  of  an 
(sngine  from  the  strut  could  result  in 
1  educed  controllability  of  the  airplane. 
The  FAA  has  reviewed  and  approved 

ioeing  Alert  Service  Bulletin  747- 
71A2269.  dated  April  14,  1994,  that 
describes  procedures  for  repetitive 
inspections  of  the  forward  lower  engine 
luount  bolt  for  migration  and 
I  eplacement  of  the  nuts  if  bolt  migration 
( ixists.  It  also  describes  procedures  for 

nspecting  the  bolts  and  bolt  bushings 

or  damage,  replacing  damaged  bolts 
i  nd  bushings,  installing  new  nuts  and 
I  modified  washers  for  these  bolts,  and 
iDrque-chccking  the  nut. 

Tne  FAA  also  has  reviewed  and 
Approved  Boeing  Service  Bulletin  747- 
;  1-2192,  dated  March  2,  1984,  that 
( ontains  procedures  for  installing  steel 
iBtention  brackets.  Installation  of  these 
1  rackets  will  improve  secondary 
I  Jtention  of  the  two  bolts  that  engage 
I  le  universal  block  at  the  lower  forward 
Engine  mount. 

Since  an  unsafe  condition  has  been 
i  ientified  that  is  likely  to  exist  or 
[  evelop  on  other  Boeing  Model  747 
5  eries  airplanes  of  the  same  type  design, 
I  lis  AD  is  being  issued  to  prevent 
complete  migration  of  the  forward  lower 
Engine  mount  bolt  out  of  the  joint. 
I  rhich  could  result  in  the  separation  of 
I  le  engine  from  the  strut.  This  AD 
requires  repetitive  visual  inspections  of 
the  bolt  for  migration  and  replacement 
jf  the  nuts  if  boh  migration  exists; 
iispection  of  the  bolts  and  bolt  bushings 

f)r  damage,  and  replacement  of 
amaged  bohs  and  bushings:  and  a 
torque  check  of  the  nut.  These  actions 
ure  required  to  be  accomplished  in 
accordance  with  Boeing  Alert  Service 
lulletin  747-71A2269,  described 
:^reviously. 

Operators  who  have  pr-eviously 
ilstalled  steel  retention  brackets,  in 
ixordance  with  Boeing  Service  Bulletin 
^47-71-2192.  as  well  as  nuts  having 
lart  number  NAS1805  and  certain 


modified  washers,  are  permitted  to 
conduct  the  repetitive  inspections  for 
bolt  migration  at  longer  intervals  than 
operators  without  these  items  installed 
on  the  airplane. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  davs. 

The  FAA  is  considering  further 
rulemaking  action  to  revise  this  rule  to 
require  the  installation  of  steel  retention 
brackets,  nuts  having  part  number 
NASI 805,  and  modified  washers  on  all 
engine  mount  bolts.  However,  the 
proposed  compliance  time  for  these 
actions  is  sufficiently  long  so  that  notice 
and  time  for  prior  public  comment 
would  not  be  impracticable. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  '•ADDRESSES  ■  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Dot:ket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Do( :kt;t  Numb(;r  94-NM-.59-AD.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenfer. 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612 
it  is  di^termined  that  this  final  rule  dcH~> 
not  ha\e  .sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
nfgulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulator\- 
action"  under  Executive  Order  128tif>.  ll 
has  been  determined  furthctr  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatttrv  Policies  and 
Procedures  (44  FR  1 1034.  February  26, 
1979).  If  it  is  dettjrmined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulator> 
Policies  and  Pn>cedures.  a  final 
regulatory  evaluation  will  be  prepan'd 
and  placed  in  the  Rules  Docket.  A  cop\ 
of  it.  if  filed,  may  In;  obtained  from  the 
Rules  Docket  at  the  location  pro\ ided 
under  the  caption  "ADDRESSES.  ' 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
siifety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Ac;cordingly.  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App   1354(a).  1421 
and  1423:  49  U.S.C.  UMi{g,].  and  14  CFK 
11  89. 

§39.13    [AmendedJ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-10-05  Boeing:  Amundmwit  30-H912. 
Do(  kft  94-N.S1-59-AU 

Applirahility:  Model  747  series  airplanes; 
t-quipped  wilh  Pralt  Ik  Whiliiey  JT9i)-3  and 
-7  series  engines  (does  not  apply  to  -70 
series  engines);  tertirK.ated  in  any  latej-ory 

C.iimpimncf:  Required  as  inditated.  unless 
ai  ( omplished  previonsjv. 

To  prevent  ( cmipiete  migration  of  the 
forward  lower  en){ine  mmuit  i>olt  oul  of  l!i« 
joint,  whii  h  ( ould  result  in  the  seji.uuiion  of 
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'hf  t?iij;ine  from  the  stni!,  ac.coniplisii  thf 
following: 

(a)  For  all  applicable  airplant's:  Within  (io 
days  after  the  effective  date  of  this  AD. 
ii<iually  inspect  the  fonvard  lower  engine 
uio'.tnt  for  migration  of  the  fonvard  lower 
engine  mount  bolts,  both  transverse  and 
forward-aff.  in  accordance  with  Boeing  Aler' 
-VrMce  Bulletin  747-nA2<;e9.  dated  April 
14.  1994  (hereafter  referred  to  as  "thi;  s(>r\'ii  i- 
biiiletin").  The  maximum  gap  f6r  the 
transverse  bolt  and  the  fonvard-aft  bull  m  the 
loint  is  0.06  inch;  a  bolt  is  considered  to  have 
tnitiratpd  if  the  gap  exceeds  this  value.  Prior 
to  further  flight,  accomplish  the  requireinei-.N 
of  either  paragraph  (b)  or  (l)  of  this  AD.  as 
.ipplicdble. 

(b)  For  airplanes  not  equipped  with,  a  stcf! 
r»'tention  bracket  installed  in  accordance 
with  Boeing  Service  Bulltnin  747-71-21?);;  >u 
Its  prodm  tion  equivalent,  at coniplish  the 
following: 

(1)  If  the  inspection  required  by  paruf;ra(i*i 
[tx]  of  this  AD  indicates  that  the  boll  has  not 
migrated,  accompli-ih  paragraphs  {b|ll|(i)  urA 
lbl(i;(ii)of  this  AD: 

(i)  Prior  to  further  flight,  perform  a  lorcjue 
I  heck  of  the  nut  in  accordance  with  ih^ 
service  bulletin.  If  the  torque  is  outside  of  tr.e 
range  specified  in  the  service  bulletin,  prior 
to  farther  flight,  replace  the  nut  with  a  new 
nut  h.:ving  part  number  NASlflO!>  and 
i;sso<-iated  washer 

(ii)  Repeat  the  inspection  for  migration  nt 
twits  with  nuts  having  part  number 
DACNlOfC  at  intervals  not  to  exceed  2.ir)ti 
flight  hours.  Repeat  the  iiispw  tion  tor 
ir.igrarion  of  bolts  with  nuts  having  part 
numf«.T  NAS1805  at  intervals  not  to  «-\ceed 
t.2f)0  flight  hours. 

(.^1  If  the  inspection  n-quired  by  [iar.i;;r.!jiti 
(,i)  of  this  AD  indicates  thai  the  bolt  has 
tnigrated.  accomplish  paragraph  (h)(2)(i)  of 
this  AD.  and  either  paragraph  (b|(2);ii)  or 
paragraph  (b)(2)(iiil,  as  applicable: 

(i)  Prior  to  further  flight,  remove  the  nut 
iir.d  replace  it  with  a  new  nut  having  part 
number  NAS1805  and  asstK.iated  washer,  n; 
fitcordcince  with  the  ser\'ice  bulletin 
Ihen'cfter.  repeat  the  inspection  for 
migration  of  these  bolts  at  intervals  not  to 
fvceed  3.200  flight  hours 

(ii)  Fxcept  as  provided  by  pariigniph 
{b)(2)(iii)  of  this  AD:  Prior  to  further  tlighi. 
remove  the  bolt  and  visually  inspet  t  it  for 
d.iniage.  in  accordance  with  Part  V  ot  the 
.-.ervice  bulletin;  and  visually  inspei  t  the  boll 
bushings  for  damage,  in  accordance  with  Part 
III  of  the  service  bulletin.  If  the  bolt  is 
damuged,  prior  to  further  flight,  replace  ihf 
bolt  with  a  new  bolt  having  the  siiine  part 
number.  If  the  bushings  are  damaged,  prior 
to  further  flight,  replace  the  bushings 

(iiil  The  inspections  of  the  bolt  and  IkiIi 
bushings  required  by  paragraph  (b|(2l(it)  of 
this  AD  may  be  deferred  for  a  maximum  of 
1.200  flight  hours,  provided  that  all  of  the 
following  apply: 

(A)  The  bolt  is  visually  inspetted  lor 
threiid  damage  as  described  in  Part  IV  ol  the 
-.enif  e  bulletin  and  no  damage  is  found;  and 

(B)  The  nut  threads  are  still  fully  eng.iged 
with  the  bolt;  and 

(CI  The  migrated  bolt  has  not  ct.t:tai  te<! 
■  li.icer.t  structure  or  sy.stems;  and 


(D|  The  bolt  is  rt-'positioned  bii<  k  to  cla.'t:p- 
up  position,  as  described  in  Part  IV  ol  the 
serv  ice  bulletin. 

(cl  For  airplanes  equipptrd  with  a  steel 
retention  bracket  installed  in  act  ordance 
w  ith  Boeing  Service  Bulletin  747-71-2102  or 
its  production  equivalent,  accomplish  the 
following: 

(1)  If  the  inspection  required  by  paragraph 
(a)  of  this  AD  indicates  that  the  bolt  has  not 
migrated,  accomplish  paragraphs  (r)(lKi)  and 
(r)fl)(ii)ofthisAD: 

(i)  Prior -to  further  flight,  ensurt!  that  the 
washer  on  the  nut  side  does  not  rotate  freely 
If  the  wiisher  rotates  freely,  prior  to  further 
Right,  replace  the  nut  with  a  urw  nut  haviiiJ 
part  number  NASIBO.t  and  assoc  iated 
washer. 

(iij  Repeat  tfie  inspection  for  i:;igraTio:i  ot 
bolts  with  nuts  having  part  number 
BACM())C  at  intervals  not  to  exceed  ^.2(Hi 
tlight  hours.  Repeat  the  inspection  for 
n:igr.<tion  of  bolts  with  nuts  having  part 
numlwr  NAS1805  at  intervals  not  !o  exceeil 
fi.'KtO  flight  hours. 

(2)  If  the  inspe{:tion  required  by  paragrapti 
(a)  of  this  AD  indicates  thtt  the  bolt  has 
migrated,  accomplish  paragraph  ({ )(2)(i)  n! 
this  AD.  and  either  paragraph  {c)(2l(ii)  or 
paragraph  (c)(2Kiii).  as  applicable: 

fi)  Prior  to  further  flight,  remove  the  iiui 
■iiid  rs'place  it  with  a  new  nut  having  part 
numlier  NAS1B05  and  associated  washer,  r.x 
accordance  with  the  service  bulletin. 
Thereafter,  repeat  the  inspection  for 
;r.igration  of  these  bolts  at  intervals  luit  tn 
eKceed  6.000  flight  hours. 

(ii)  Except  as  provided  by  paragrnpb 
(c)(2)(iii)  of  this  AD:  Prior  to  further  flight, 
remove  the  l>olt  and  visually  inspect  it  for 
damage,  in  accordance  with  Part  V  of  the 
service  bulletin;  and  visually  inspect  th.e  boll 
bushings  for  damage,  in  accordance  with  Part 
III  of  the  service  bulletin.  If  the  bolt  is 
diiO'.aged.  prior  to  further  flight,  replace  the 
bolt  with  a  new  bolt  having  the  same  part 
nuniber  If  the  buhhings  are  damaged,  prior 
to  further  flight,  replace  the  bushings 

(iii)  The  inspections  of  the  bolt  and  boll 
bushings  required  by  paragraph  (c  l(21(ii)  ot 
this  AD  may  be  deferred  for  a  maximum  ot 
1,200  flight  hours,  provided  that  all  of  the 
following  apply: 

(Al  The  bolt  is  visually  inspected  for 
thread  damage,  as  described  in  Part  IV  of  ihcr 
servic  e  liulletin.  and  no  damage  is  found;  and 

(HI  The  nut  threads  are  still  hilly  engaged 
With  the  bolt,  and 

(C)  The  migiated  boll  has  not  contacted 
adjacent  struture  or  systems;  and 

(1)1  The  bolt  is  repositioned  back  to  c  la:r.p 
up  position,  as  described  in  Part  IV  of  the 
service  bulletin. 

(d)  \n  alternative  method  of  coniplianc  e  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safely  m.!>  ht- 
used  if  approved  by  the  Manag»:r.  Seattle 
Aircraft  Certification  Office  (ACO).  Opertiicirs 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintc^nance 
Ir.spt-ctor,  who  may  add  ron\ments  and  thei; 
send  il  to  the  Manager.  Seattle  ACO. 

Note:  Information  concerning  the  exisienc  »■ 
of  approved  altc:rnative  methods  of 
compliance  with  this  AD,  if  any,  n;ay  be 
olitiiiti'-d  from  lheSi;attle  ACO 


(e)  Special  flight  pennits  may  be  issufd  in 
accordance  with  sections  21.1?t7  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  r<»quirrments  of  this  AD 
can  be  accomplished. 

(0  The  actions  shall  be  done  in  ac  corJance 
with  Boeing  Alert  Service  Bulletin  747- 
71A2269,  dated  April  14,  1994.  This 
incorporation  by  reference  was  approvt;d  by 
the-  Director  of  the  Federal  Register  in 
accordance  with  5  U..S.C.  5  j2(u)  and  1  Ci'K 
Part  51.  Copies  may  be  obtained  from  Hoeing 
Commercial  Airplane  Group,  P.O.  Bo.x  .'5707. 
Seattle.  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FA.A,  Transport  Airplane 
Directorate,  1601  Lind  .^venue  SW..  Renion. 
Washington;  or  at  the  Offic:e  of  the  Federal 
Register,  800  North  Capitol  Street  NW..  suite 
700,  Washington,  DC. 

(g)  This  amend.Tient  becomes  effec  tivi-  on 
May  31,  1994 

Issued  in  Renton,  Washiiigton.  cm  N'.tiv  ••. 
1994 

S.R.  .Miller. 

Acting  Manngrr,  Ttanspttrt  Airpkinr 
Dircctomtf.  Ainraft  Curtifitatinn  Senn  f. 
IFR  Doc.  94-11522  Fil^d  5-1  1-94;  B:4t  .iM',1 
BILUNO  CODE  4910-13-P 


14  CFR  Part  39 

[Docket  No.  93-NM-98-AD;  Amendment 
39^8872;  AD  94-08-01] 

Airworthiness  Directives;  British 
Aerospace  Model  ATP  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  n 
new  ainA'orthiness  directive  {.\0), 
applicable  to  all  British  Aerospace 
Model  ATP  airplanes,  that  requires 
revising  the  Airplane  Flight  Manual 
(AFM)  to  prohibit  flight  in  certain 
freezing  precipitation  conditions.  This 
AD  also  provides  an  optional 
terminating  action  for  the  AFM  revision. 
This  amendment  is  prompted  by  reports 
of  engine  power  rollback  (loss  of  (engine 
power)  that  occurred  in  enviroimiental 
conditions  involving  freezing 
precipitation.  The  actions  specified  by 
this  AD  are  intended  to  prevent  loss  of 
multiple  engine  power  during  flight  in 
freezing  precipitation. 
DATES:  Effective  June  l.i.  1994. 

The  incorporation  by  reference  ot 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  13. 
1994, 

ADDRESSES:  The  servic-  infonr.ation 
n'f(!rencc;d  in  this  AD  n  ay  be  obtained 
from  Jetstream  Aircraft.  Inc..  P.O.  Box 
16029.  Dulles  Internaticnnl  Airport. 
Washington.  DC  20041-^.029.  This 
informatic^n  may  be  t>xaiitin''d  at  tin- 
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Foderal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  S\V., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wiljliam  Schroeder.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(20fe)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD}  that  is 
applicable  to  all  British  Aerospace 
Model  ATP  airplanes  was  published  in 
the  Federal  Register  on  .September  3, 
1993  (58  FR  46916).  That  action 
proposed  to  require  revising  the 
Airhlane  Fhght  Manual  (AFM)  to 
prohibit  flight  in  certain  freezing 
p.'-edpitation  conditions. 

I4terested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
malting  of  this  amendment.  Due 
con^dcration  has  been  given  to  the 
coniments  rec  eivrd. 

CJne  commenter  supports  the 
proptjsed  rule,  but  suggests  that  the 
actipn  should  have  been  issued  to 
require  immediate  compliance  to  reduce 
the  Itraveling  publics  exposure  to  the 
potential  risk  of  loss  of  multiple  engine 
puvter  during  flight  in  freezing 
precipitation  and  possible  unplanned 
landings.  The  commenter  also  requests 
thai  sin«?  the  AD  was  issued  as  a 
proposal,  the  time  require<f  for 
publication  of  the  final  rule  in  the 
Fedferal  Register  be  kept  to  a  minimum 
so  a|s  not  to  induce  an  additional 
administrative  delay  that  would  only 
fiel^y  compliance. 

The  FAA  does  not  concur  with  the 
coinmenfer's  suggestion  that  the  final 
rule  ^e  issued  to  require  immediate 
I  on  phitnce.  At  the  time  of  issuance  of 
the  proposal,  the  FAA  could  not  justify 
that  an  nu.mediate  safety  of  flight 
problem  e.xisted.  especially  in  light  of 
the  fact  that  the  single  operator  of  the 
entire  U.S.  fle<!t  of  Model  ATP  airplanes 
alreiidy  had  added  an  operating 
restriction  similar  to  that  required  by 
this  AD  to  its  FAA-appros  ed  operation 
f  pe<  ifications  and  had  agreed  to  operate 
ill  a  tordance  with  that  restriction  until 
fiirther  corrective  action  could  be 
identified  and  incorporated.  Moreover, 
the  C)p<'rating  limitation  was  proposed 
by  the  FAA  since,  at  that  time,  the 
airplane  manufacturer,  the  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  L'nited 
King:dum. and  the  FAA  were  unic^rtain 


as  to  the  cause  of  the  engine  power 
rollback  problem  described  in  the 
preamble  to  the  proposal.  However, 
considerable  information  was  available 
at  that  time  to  indicate  that  the  problem 
was  due  to  ice  ingestion  into  the  engines 
during  certain  meteorological 
conditions.  That  data,  however,  had  not 
yet  been  confirmed  through  testing 
c(mducted  by  the  manufaeturer  and  the 
CAA.  Consequently,  the  F,\-^ 
determined  that  a  requirement  to 
prohibit  flight  in  certain  freezing 
precipitation  conditions  would  provide 
an  acceptable  level  of  safety  until 
l.rminating  action  could  be  identified 
and  developed. 

In  developing  this  AD  action,  the  F.^A 
f  onsidered  all  of  these  items,  and 
determined  that,  since  the  continued 
operational  safety  of  the  U.S.  fleet  could 
l.'e  assured  during  the  interim,  it  was  not 
impracticable  to  provide  notice  and  the 
opportunity  for  public  comment  on  the 
proposed  rule. 

Two  commenters,  the  C/VA  and 
)rtstreaiu,  request  that  the  proposed  rule 
be  rexised  to  require  establishing  a  life 
limit  on  the  engine  igniter  plugs, 
installing  a  bypass  duct  outlet  eductor, 
aiid  incorporating  other  changes  to  the 
airplane  flight  manual  (AFM).  in  lieu  of 
the  proposed  A.FM  revision.  The 
commenters  contend  that,  if  such 
interim  measures  are  taken,  an 
n(  ceptable  level  of  safety  would  be 
assured  pending  longer  term  correcti\e 
ai  tion.  The  commenters  explain  that 
ser\  ice  information  has  been  issued  that 
d»»scribes  procedures  for  those  actions, 
as  follows; 

1.  Jetstream  Service  Bulletin  ATP-80- 
06,  Revision  1.  dated  October  22,  1993, 
which  describes  procedures  for  placing 
a  hfe  limit  on  the  engine  igniter  plugs 
and  replacing  (hose  parts  at  staggered 
periods  in  order  to  improve  ignition 
nliabilifv. 

2.  Jetstream  Service  Bulletin  ATP-54- 
12-35274A.  Revision  1,  dated  December 
15,  1993,  which  destjibes  procedures 
ffir  installation  of  an  eductor  plate  over 
the  exhaust  port  of  the  engine  air  intake 
system.  Accomplishment  of  this 
ii^stallation  will  increase  the  air  flow 
rate  dow  n  the  exhaust  port. 

3.  Temporary  Revision  No.  T/33.  Issue 
1.  dated  .November  1.  1993.  which 
revises  AFM  Document  No.  ATP  004. 

1  his  tempcjrary  revision  describes 
H'visions  to  the  Limitations  and  Normal 
Procedures  sections  of  the  FAA- 
approved  AFM  to  introduce  procedures 
for  operation  in  icing  conditions.  The 
<  hangers  include  a  ground  inspection  of 
the  engine  inlet  prior  to  flight,  staggered 
selection  of  the  left-  and  right-h;md 
(  ngine  de-it  e  systems  to  ensure  that  the 
likelihood  of  simultaneous  engine 


rundown  on  final  approach  is 
minimized,  and  a  small  increase  in  the 
final  approach  speed  to  ensure  safe 
l.inding. 

Jetstream  also  suggests  two  other 
alternatives  that  would  provide  an 
adequate  le\el  of  safety,  wherein  the 
proposed  AFM  limitation  could  bc^ 
removed: 

1.  Modification  of  the  engine  inlets,  in 
addition  to  accomplishment  of  the 
interim  measures  discussed  previously 
(a  life  limit  on  the  engine  igniter  plugs, 
installation  of  a  bypass  duct  outlet 
eductor.  and  certain  changes  to  the 
AFM).  Jetstream  indicates  that  these 
modified  engine  inlets  demonstrate  a 
significant  improvement  in  de-it  ing 
effectiveness  in  the  range  of 
temperatures  and  airplane  speeds  in 
which  power  rollbac ks  ha\e  been 
experienced. 

Jetstream  service  bulletins  that  relaff 
to  the  engine  inlet  modification  are 
described  as  follows:  Jetstream  5>er\  it  e 
Bulletin  ATP-54-13-35274B.  dated 
October  9,  1993.  describes  procedures 
for  installing  engine  air  inlet  due  ts  that 
incorporate  electrical  de-ice  heaters 
with  increased  pow  er  and  area.  The 
service  bulletin  also  describes 
procedures  for  performing  asscx  iated 
electrical  system  changes.  The 
installation  involves  installi.ng  engine 
air  inlet  ducts  that  incorpor-;ie  an 
enlarged  heater  mat  with  revised 
electrical  power  densities  adjacent  to 
the  engine  intake  flange.  Jetstream 
.Ser\  ice  Bulletin  ATP-54-14,  dated 
October  14.  1993.  descrilies  prcKedures 
for  repetiti\  e  visual  inspec:ticms  of  the 
heater  mats  for  damage,  and 
replacement  of  the  engine  air  intake,  if 
necessary. 

2.  Accomplishment  of  special 
operating  procedures,  not  specifically 
defined  by  the  commenter.  Jetstream 
ctmsiders  that  requiring  such  operating 
procedures  is  a  proven  and  act  eptable 
means  of  providing  an  adequate  le\  el  of 
safety,  as  generally  demonstrated  by  the 
operation  of  aircraft  throughout  their 
flight  spec  tra.  in  accordance  with 
AFMs. 

Jetstream  submits  one  final  suggestion 
in  the  e\  ent  the  FAA  proceeds  with 
requiring  the  proposed  operating 
limitation.  In  this  case,  the  commenter 
suggests  that  the  actions  described  in 
Jetstream  Service  Bulletins  ATP-54-13- 
35274B  and  ATP-54-14.  in  addition  to 
the  interim  measur.es  discussed 
pre\iously  (a  fife  limit  on  the  engine 
igniter  plugs,  installation  of  a  bypass 
duct  outlet  eductor,  and  certain  changes 
to  the  AFM).  be  accomplished  as  an 
a!ternati\ e  method  of  compliance  for 
l!ie  proposed  operating  limitation. 
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The  FAA  concurs  partially.  The 
interim  measures  proposed  by  the  CAA 
and  Jetstream  were  based,  to  a  large 
extent,  on  the  flight  crew  performing 
special  operating  procedures  to  ensure  a 
safe  landing  af^er  one  or  both  engines 
had  run  down  due  to  ice  ingestion. 
However,  the  FAA  considers  that 
requiring  the  flight  crew  to  perform 
such  special  operating  procedures  over 
a  long  term  period  may  not  provide  the 
degree  of  safety  assurance  necessary  for 
these  airplanes.  The  FAA  has 
determined  that  requiring  the  proposed 
operating  limitation  to  prohibit  flight 
into  certain  meteorological  conditions 
known  to  cause  engine  rundown  will 
provide  an  acceptable  level  of  safety 
until  additional  hardware  modifications 
can  be  identified  and  installed  on  these 
airplanes. 

However,  the  FAA  concurs  with 
letstream's  suggestion  that  the 
accomplishment  of  the  interim 
measures  and  modification  of  the  engine 
inlets  may  be  accomplished  as  optional 
terminating  action  for  the  operating 
limitation.  Since  the  issuance  of  the 
proposed  rule,  Jetstream  has  issued 
Temporary  Revision  No.  T/38.  Issue  1 , 
dated  February  16.  1994.  which  revises 
certain  pages  of  Temporary  Revision  No. 
T/33  (discussed  previously).  Temporary' 
Revision  No.  T/38  amends  the  Normal 
Procedures  section  of  the  AFM  as 
related  to  operation  of  engine 
continuous  ignition  during  flight  in 
icing  conditions.  The  FAA  finds  that 
this  new  information  must  be  included 
in  the  AFM  for  Model  ATP  airplanes  in 
order  to  assure  continued  reliability  and 
to  prevent  unnecessary  wear  on  engine 
ignition  systems. 

Accordingly,  the  final  rule  has  been 
revised  to  include  a  new  parflgraph  (b), 
which  includes  the  following  optional 
terminating  action: 

1.  Revising  the  Limitations  section 
and  the  Normal  and  Abnormal 
Procedures  sections  of  the  FAA- 
approved  AFM.  to  include  the 
information  specified  in  Temporary- 
Revision  No.  T/33.  Issue  1,  dated 
November  1.  1993.  and  Temporar>' 
Revision  No.  T/38.  Issue  1.  dated 
February  16.  1994,  to  introduce 
procedures  for  operation  in  icing 
conditions. 

2.  Revising  the  FAA-approved 
maintenance  program  to  place  a  life 
limit  on  the  engine  igniter  plugs  and  to 
replace  those  parts  at  specified  intervals 
in  accordance  with  letstream  Service 
Bulletin  ATP-eo-06.  Revision  1.  dated 
October  22. 1993. 

3.  Installing  an  eductor  plate  over  the 
exhaust  port  of  the  engine  air  intake 
system  in  accordance  with  Jetstream 


Ser\ice  Bulletin  ATP-54-12-35274A. 
Revision  1,  dated  December  15.  1993. 

4.  Installing  engine  air  inlet  ducts  that 
incorporate  electrical  de-ice  heaters 
with  increased  power  and  area,  and 
performing  associated  electrical  system 
changes,  in  accordance  with  Jetstream 
Ser\ice  Bulletin  ATP-54-13-35274B. 
dated  October  9.  1993. 

5.  Revising  the  FAA-approved 
maintenance  program  to  include 
repetitive  visual  inspections  of  the 
heater  mats  for  damage;  and.  if  any 
damage  is  found,  replacement  of  th«r 
engine  air  intake;  in  accordance  with 
Jetstream  Service  Bulletin  ATP-54-14, 
dated  October  14.  1993. 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  C€)nsider 
further  rulemaking. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  9  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  AFM  revision,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
The  cost  for  required  parts  is  expected 
to  be  negligible.  Based  on  these  figures, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  Is  estimated  to  be  $495.  or  $55 
per  airplane.  This  total  cost  figure 
assumes  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
AD. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  that  is  provided  by  this  AD 
action,  the  number  of  work  hours 
required  to  accomplish  it  is 
approximately  159  per  airplane,  at  an 
average  labor  rate  of  $55  per  work  hour. 
Required  modification  parts  would  be 
supplied  by  Jetstream  at  no  cost  to 
operators.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  for 
accomplishment  of  the  optional 
terminating  action  is  $8,745  per 
airplane. 

The  regulations  adopted  herein  will   ■ 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  nile  does 
not  have  sufficient  federalism 


implications  to  warrant  the  pn;paration 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
'significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
'significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  Febniar>'  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator)' 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  R€tpulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
c  ontinues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  ]421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
1189 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-08-01     British  Aerospace  (Conunercial 
Aircraft).  Limited:  Amendment  39-8872. 
Docket  93-NM-98-An. 

Applicability:  AW  Model  ATP  airplanes, 
tertificated  in  any  category. 

Comp/io net*.- Required  as  indiciitRii.  unless 
accomplished  previously. 

To  prevent  loss  of  multiple  engine  power 
during  flight  in  freezing  precipitation, 
accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statement. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"Flight  is  prohibited  into  forecast  or 
reported  freezing  precipitation  conditions 
where  the  outside  air  temperature  is  between 
+5°Cand  -5°C." 

(b)  Accomplishment  of  the  actions 
specified  in  paragraphs  (b)(1).  (b)(2).  (b)(3|. 
(b)(4).  and  (b)(5)  constitutes  terminating 
action  for  the  AFM  revision  required  by 
paragraph  (a)  of  this  AD. 
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jl)  Revise  the  Limitations  section  and  the 
Narmal  Procedures  section  of  the  FAA- 
approved  AFM,  to  include  the  information 
•specified  in  Temporary  Revision  No.  7/33, 
Issue  1,  dated  November  1, 1993,  and 
Temporary  Revision  No.  T/38,  Issue  1,  dated 
February  16, 1994,  which  introduce 
procedures  for  operation  in  icing  conditions, 
es  specified  in  the  temporary  revision;  and 
operate  the  airplane  in  accordance  with  those 
limitations  and  procedures. 

Note  1:  This  may  be  accomplished  by 
inserting  copies  of  Temporary  Revision  No. 
T/33  and  No.  T/38  in  the  AFM.  When  these 
temporary  revisions  have  been  incorporated 
into  general  revisions  of  the  AFM,  the  general 
revisions  may  be  inserted  in  the  AF.M, 
provided  the  information  contained  in  the 
goijeral  revisions  is  identical  to  that  specified 
inTjemporary  Revision  No  T/33  and  No.  T/ 
38. 

(pj)  Incorporate  a  revision  into  the  FAA- 
ap|iroved  maintenance  program  that  provides 
for|neplacement  of  engine  igniter  plugs  at  the 
inten'als  specified  in  Jetstream  Service 
Bulletin  ATP-80-06,  Revision  1,  dated 
October  22,  1993.  Initial  replacement  of  an 
engine  igniter  plug  with  a  new  plug  shall  be 
accomplished  prior  to  the  accumulation  of 
200  total  hours  tii:ie-in-ser\ice  on  the  engine 


igniter  plug,  or  within  50  hours  ti.me-in- 
service  after  incorporating  the  maintenance 
program  revision,  whichever  occurs  later. 

(3)  Install  an  eductor  plate  over  the  exhaust 
port  of  the  engine  air  intake  system  in 
Lccordance  with  Jetstream  Senice  Bulletin 
ATP-54-12-35274A,  dated  September  28, 
1993,  or  Revision  1,  dated  December  1.5, 
1993.  Any  eductor  plate  installed  in 
accordance  with  the  original  issue  of  the 
service  bulletin  must  be  inspected  for  any 
aperture  profile  mismatch,  in  accordance 
with  paragraph  2..  Part  B.,  of  the 
Accomplish.ment  Instrudions  of  Revision  1 
of  the  service  bulletin.  If  any  mismatch  is 
found  that  exceeds  the  limit  specified  in  that 
ser\  ice  bulletin,  prior  to  further  flight,  the 
discrepancy  must  be  corrected  in  acco-'dante 
with  paragraph  2..  Part  C.  of  Re\  ision  1  of  the 
service  bulletin. 

(4)  Install  engine  air  inlet  ducts  that 
incorporate  electrical  de-ice  heaters  with 
increased  power  and  area,  and  perform 
associated  elei  trical  system  changes,  in 
accordance  with  Jetstream  Service  Bulletin 
ATP-54-13-35274B,  dated  0(  tober  9,  1993. 

(5)  Revise  the  FAA-approved  maintenance 
program  to  include  repetitive  visual 
inspections  of  the  heater  mats  for  damage  at 
intervals  not  to  exceed  50  hours  lime-in- 


service,  in  accordance  with  Jetstream  Ser\ice 
Bulletin  ATP-54-14,  dated  October  14,  1993; 
and,  if  any  damage  '^  found,  prior  to  further 
flight,  replace  the  engine  air  intake,  in 
accordance  with  the  service  bulletin. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  hi» 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenam  e 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  S'Hndardiz.ition 
Branch,  ANM-n  3. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  th" 
recjuirements  of  this  AD  can  be 

ai  complished. 

(e)  The  actions  shall  be  done  in  acixiruome 
V.  ith  the  following  documents,  as  appliuible, 
which  contain  the  specified  effec  tive  p.'iges: 


Service  bultetin  referenced  and  date 

Temporary  Revision  No.  T/33;  Issue  1,  November  i,  1993 
TeiTiporary  Revision  No.  T,33;  Issue  i,  February  16,  1994 


ATP  80-06;  Revision  1,  October  22,  1993  . 

ATP-54-13-35274B,  October  9,  1993  

ATP-54-14.  October  14,  1993   

ATP-54-12-35274A,  September  28.  1993 


ATI'-54-12-35274A;  Revision  1,  December  15.  1993 


Page  No. 


1-2, 


1-5 
7-8 
3-4 
5-6 


1-3 

1-44 

1-5 

1-3.  5.  7 

4.6 

1-5.  7.  9 
6.8 


Revision  level 
shown  on  page 


1  

1  

(These  pages  are 

removed). 
Original 

1  

Original  

Original  

Origi.nal  

(These  pages  are 

not  used) 

1  

(These  pages  are 

not  used) 


Date  shown  on  page 


November  1,  1993. 
February  16.  1994. 

March  5,  1993. 

October  22,  1993. 
October  9,  1993. 
October  14,  1993. 
September  28,  1993. 


December  15.  1993. 


This  i:i'  orporation  by  rcferenc  e  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Jetstream  Aircraft,  Inc..  P.O.  Box  16029, 
Dulles  International  Airport.  Washington.  DC 
20041-6029.  Copies  may  be  inspected  at  the 
FAA.  Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700.  Washington, 
DCJ 

(i)  This  amendment  becomes  effective  on 
June  15,  1994. 

Issued  in  Renton,  Washington,  on  March 
31,1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplann 
Directorate,  Aircraft  Certification  Service. 
jFR  Doc.  94-8177  Filed  .5-13-94;  8:45  ami 
BILUNG  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  93-NM-200-AD;  Amendment 
39-8911;  AD  94-1 0-04J 

Airworthiness  Directives;  Jetstream 
Model  4101  Airplanes 

AGENCY:  Fecierai  Aviation 
Administration,  DOT. 
action:  Final  nile. 


SUMMARY:  This  amendment  adopts  a 
new  ainvorthiness  directive  (.^D), 
applicable  to  certain  Jetstream  Model 
4101  airplanes,  that  requires  a  visual 
inspection  of  an  area  beneath  the 
flooring  for  foreign  objects  and  debris, 
removal  of  any  foreign  object  or  debris 
found,  and  installation  of  a  protecti\e 
guard  on  the  rear  cabin  attendant  seat. 
This  amendment  also  requires  a  njvision 
to  the  FAA-approved  maintenance 
program  to  include  repetitive  visual 
inspections  of  the  area  above  the 


protective  guard  for  foreign  objects  and 
debris,  and  removal  of  any  foreign 
objnct  or  debris  found.  This  amendment 
is  prompted  by  reports  that  foreign 
objects  and  debris  have  been  found  in 
the  area  around  the  elevator  and  rudder 
trim  cables  below  the  floor.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  foreign  objects  and  debris  from 
lodging  in  the  control  circuits  and 
ji'miming  the  elevator  and  nidder  trim 
systems. 

DATES:  Effective  June  15,  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  15. 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Jetstream  Aircraft,  Inc.,  P.O.  Box 
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lf)G29.  Dulles  International  Airport. 
Washington.  DC  20041-6029.  This 
infunnation  may  be  examined  at  the 
Federal  Aviation  Administration  (F.'\A). 
Transport  Airplane  Directorate,  Rules 
Docket.  IfiOl  Lind  .Avenue.  SVV.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
.Street.  .N\V.,  suite  700.  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
William  .Schroeder.  Aerospace  Fngineer. 
Standardization  Branch,  ANM-113. 
F.\A,  Tran.sport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(UOO)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Feileral 
.■\viation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicahle  to  certain  Jetstream  Model 
4101  airplanes  was  published  in  the 
Federal  Register  on  January  25,  1994 
(59  FR  3636).  That  action  proposed  to 
require  a  visual  inspection  of  an  area 
beneath  the  flooring  for  foreign  objects 
>md  debris,  removal  of  any  foreign 
object  or  debris  found,  and  installation 
of  a  protective  guard  on  the  rear  cabin 
attendant  seat.  That  action  also 
proposed  to  require  a  revision  to  the 
F.AA-approved  maintenance  program  to 
include  repetitive  visual  inspections  of 
the  area  above  the  protective  guard  for 
foreign  objects  and  debris,  and  removal 
of  any  foreign  object  or  debris  found. 

hiterestea  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  FAA  estimates  that  7  airplanes  of 
U.S.  ri'gistry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $770.  or  $110  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
diose  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 


States,  on  the  relationship  between  the 
national  government  and  the  -States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levf  Is  of  government. 

Therefore,  in  accordance  with 
Extxutive  Order  12612.  it  is  determined 
that  this  final  rule  does  not  have 
sufficient  federalism  iniplii:ations  to 
warrant  the  pn-paration  of  a  Federalism 
.\sseysment. 

For  the  reasons  discus.sed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  actiisn"  under 
fixecutive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  ProcedurtJS  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  undi^r 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  .Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

.Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  tht; 
Admir.istrator.  the  Federal  .Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoritv:  A<)  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U  S.C   106(g);  and  14  CFR 
11.89 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-10-04     Iftstream  Aircraft  Limited: 

Amendment  39-8911.  Docket  9.3-NM- 
200-AD. 

AfjpUcnbility:  Model  4101  airplanes; 
i.onstaictors  numbers  41004  through  4102.1 
inclusive;  certificated  in  any  (:aleg()r>-. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  jamming  of  the  elevator  and 
rudder  trim  systems,  accomplish  the 
following: 

(y)  Within  30  days  after  the  effective  date 
of  this  AD.  accomplish  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD  in  accordance  with  Jetstream 
.Alert  Service  Bulletin  I41-A2S-0:J4.  Revision 
t .  dated  October  30.  Ut9;i 


(1)  Perform  a  visual  insp«'(:i!o.T  of  the 
iiiulerfloor  area  for  foni);n  objt.-ct.s-aiid  di.'bris 
m  accordance  with  tho  alert  service  bulletin. 
Prior  to  further  flight,  remove  any  foreign 
c;l!Je':f  or  debris  found  during  the  inspi;':!ion 

(2)  Install  a  protective  guard  on  the  n.Mr 

f  abin  attendant  .se.it  in  nccurdance  with  the 
<ilert  service  bulletin. 

(b)  Within  30  days  after  the  i  ffeciive  datr 
of  this  .AD,  revise  the  FAA-.ipjiroved 
ii;ainten;;nce  program  to  require  repetitive 

V  ii-:ual  in';pections  of  the  area  above  the 
protective  guard  for  foreii;n  objects  and 
dobris.  and  removal  of  any  foreign  object  or 
debris  found,  in  accordance  witli  tlu:  li'nes 
iMid  |)rocedun;,«;  spe<;ified  in  paragrajili  2.C.(7) 
c)t)et.stream  Alert  Ser.ice  Bulletin  )4I-.A25- 
0,t4,  Revision  1.  dated  October  30.  1993.  as 
.ipplicable. 

(c)  .An  alttTuative  method  of  conipliaru  e  or 
adiiistment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
.Sti.ndardization  Branch.  ANM-113, 1  A.A. 
Transport  Airplane  Directorate.  Oper.-.tors 
shall  submit  their  re<]uests  through  an 
.ippropriate  K.AA  Principal  Maintenance 
Inspector,  who  may  acid  comments  and  then 
send  it  to  thi;  Manager.  Standardiziition 
Branch.  ANM-n3. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  .AD,  if  any,  may  be 
obtained  fnnn  the  Standardization  Branch, 
ANM-113. 

(d)  Spef:ial  flight  p'-rniits  may  l)e  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
2 1.197  and  21.199)  to  operate  the  airplane  to 
a  loc:ation  where  the  requirtMnents  of  this  AD 
can  t>e  accomplished. 

(e)  The  inspection,  removal,  and 
mstallation  shall  \ie  done  in  acf:ordance  with 
Jetstream  Alert  Service  Bulletin  )41-A2.'>- 
034,  Revision  1,  dated  Octol)er  30,  1993, 
which  contains  the  following  list  of  effective 
pages: 


Page  No 

1 

Revision 

level 

sfxjwn 

on  page 

Date  shown  on 
page 

1,3.7  

2.  4-6,  e- 
11. 

1  

Onginal  . 

October  30,  1993. 
Octot)er  7,  1993. 

This  incorporation  by  reference  was 
approved  by  the  Din>c*or  of  the  Federal 
Register  in  accordance  with  5  CSC.  5ri2(a) 
and  1  CFR  part  51.  Copies  may  tx*  obtained 
from  Jetstream  Ainraft.  Inc..  P.O.  Box  10029, 
Dulles  International  Airport,  Washington,  DC 
20041-6029.  Copies  may  be  insjwcted  at  the 
FAA,  Transport  \irphme  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington;  or  at 
thi!  Office  of  the  Federal  Register,  800  .North 
Capitol  Street.  NW..  suite  70»).  Washington. 
DC. 

(0  This  finiendment  becomes  effective  on 
June  15.  1994. 


))4 


ssued  in  Renton.  Washington,  on  May  5, 


Aik. 

Li 

(H 
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1 1  CFR  Part  39 

[Okket  No.  93-A.ME-53;  Amendment  39- 
8SD9.  AD  94-1CM32] 

Alhworthiness  Directives;  Pratt  & 
Whitney  Canada  Model  PT6A-570 
Turboprop  Engines 

AOENCV:  Federal  Av  iaii.in 
Akjimnistration.  DOT 
ACTION:  Final  mlo. 


SUMMARY:  This  ainendisient  siipfrsedes 

am  existing  priority  letter  ainvorthiness 

d  rcctive  (AD),  applicable  to  Pratt  & 

\*|hitiiey  Canada  (FWC)  PT6A-67D 

ti  fboprop  engines,  that  currently 

n  quires  inspections  of  the  compressor 

ti  ibine  (CT)  disk  and  blades  for 

cic  clung  and  other  irregularities  using    - 

visual  inspections  and  fluorescent 

ps!  letrant  inspections  (FPI).  That  AD 

als  0  requires  amending  the  Beech  Model 

l«i  )0D  Airplane  Flight  Manual  (AFM) 

ai  (1  installing  a  placard  that  alerts  the 

p!  iDt  of  this  requirement.  This 

airendment  continues  all  the 

re  quirements  of  tlie  current  priority 

let  er  AD  and  requires  the  installation  of 

pii  ts  having  an  improved  design 

ir  eluding  a  CT  stator  assembly,  a  CT 

st  1  oud  housing.  CT  turbine  blades, 

fc  1  iher  seals,  and  a  small  exit  duct 

assembly.  This  amendment  is  prompted 

b]  the  manufacturer  developing  new 

d(  i  ign  improvements  that  will  reduce 

th  E  susceptibility  of  the  (TT  blades  to 

hi  Eh  cycle  fatigue  (HCF)  damage  The 

ac  t  lons  specified  by  this  AD  are 

int  ;nded  to  prevent  engine  failure  and 

inf  ight  engine  shutdown  due  to  HCF 

fa   ure  of  the  CT  blades 

0/   ES:  Effective  June  15.  1994 

he  incorporation  by  reference  of 
cer:ain  publications  listed  in  the 
re  5  jlations  is  approved  by  the  Director 
of  I  he  Federal  Register  as  of  June  1 5, 

ADDRESSES:  The  service  information 
refenmced  in  this  AD  may  be  oblaintnl 
fr(>m  Pratt  &  Whitney  Canada.  1000 
Mprie-Victorin,  Longueil.  Quebec, 
Canada  J4G  lAl.  This  information  may 
be!  examined  at  the  Federal  Aviation 
A(flniinistration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel.  12  New  England  Executive 
Pcirk,  Burlington,  MA  01803-5299;  or  at 
th  -  Office  of  the  Federal  Register,  800 


North  Capitol  Street.  NW..  suite  70Q. 
Washington,  DC. 

FOR  FARTHER  INFORMATION  CONTACT: 
Mark  A.  Rumizen,  Aerospace  Enginel•.^ 
Engine  Certification  Office,  FAA.  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington.  M.A 
01803-5299;  telephone  (617)  23«-7n7, 
fax  (617)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  ihe  Federal 
.Aviation  Rej;ulations  by  superseding 
priority  letter  airworthiness  directive 
(AU)  92-27-19,  which  is  applicable  to 
Pratt  fit  Whitney  Canada  (PWC:)  P T6A- 
.  f)7D  turlwprop  engines,  was  published 
in  the  Federai  Register  on  November  2t>. 
1993  (58  FR  62296).  That  action 
proposed  to  retain  the  inspections  aiid 
Airplane  Flight  Manual  (AR.I)  revisions 
required  by  the  current  .\D.  but  would 
also  require  installation  at  the  next  shop 
visit  after  the  effective  date  of  this  AD, 
or  Decenil>er  31,  1994,  whichever  Ofxurs 
first,  of  the  improved  compressor 
turbine  (CT)  turbine  stator  assenihiy,  CT 
shroud  housing,  smell  exit  duct 
assembly.  CT  blades,  and  feather  seals. 
Installation  of  this  hardware  constitutes 
terminating  action  to  the  inspections 
required  by  this  .'"iD.  PWC  has  advised 
the  FAA  that  December  31.  1994,  is  the 
earliest  compliance  end-date  possible 
due  to  parts  availability.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  PWC  .Service  Bulletin 
(SB)  No.  14128,  Revision  3.  dated  April 
19.  1993;  PWC  SB  No.  14132,  Revisir;n 
1,  dated  May  12,  1993;  and  PWC  SB 
14142,  Revision  1,  dated  Mav  12,  199m 
Transport  Canada,  which  is  the 
ainvorthiness  authority  of  Canada, 
classified  these  ser\ice  bulletins  as 
mandatory  and  issued  AD  Cr-'.)2-25- 
Rl,  dated  June  1,  1993,  in  order  to 
assure  tiie  ai.nA-orthiness  of  these  PWC 
PT6A-67U  e;.gines  in  Canada. 

This  engine  model  is  manufactured  in 
Canada  and  is  type  certificatefl  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bllatpral 
airworthiness  agreement.  Transport 
Canada  has  kept  the  FAA  informed  ut 
the  situation  described  above.  The  FAA 
hasexa:nined  the  findings  of  Transport 
Canada,  reviewed  all  availabU- 
information,  and  determined  that  .M) 
action  is  nece.ssary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comiiK^nt  received. 


The  commci'.ter  concurs  with  the  nile 
as  proposed. 

After  careful  revieu-  of  the  aK  ailaule 
data,  including  the  comment  noted 
dbove.  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  p.-oposed. 

There  are  approximately  100  enguies 
of  tht!  affected  design  in  the  worldwide 
fleet.  The  F,\A  estimates  that  87  engines 
installed  on  aircraft  of  U.S.  registr)  will 
be  affected  by  this  AD.  that  it  will  take 
approximately  40  work  hours  pertingine 
to  install  the  improved  hardware,  and 
that  the  average  labor  rate  is  S55  per 
work  hour.  PWC  advises  the  F.\.\  that 
it  will  reimburse  operators  for  the  cost 
of.labor  and  the  cost  of  required  parts. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  negligible. 

The  regulations  adopted  herf;in  will 
not  have  substantial  dirtjct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
or.  the  distribution  of  power  and 
responsibilities  among  the  v;u-;ous 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12t>12. 
it  is  determined  that  this  final  ruh'  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
t)f  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  undi  r 
Executive  Order  12866;  (2)  is  not  a 
■"significant  rule"  under  DOT 
Rt.'oulatory  Policies  and  Procedures  (44 
FR  11034.'  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
iir.pact.  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  .\  ' opy 
fif  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provicied  under 
the  caption  "ADDRESSES  " 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation.  Aircraft.  Aviation 
safety.  Incorporation  h\  reference. 
Safety 

Adoption  of  the  .Amendment 

Accordingly,  pursuant  to  the 
authfjrity  delegated  to  me  by  the 
.'Xdministrator.  the  Federal  Aviation 
.^dlninistration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulatirms  as. 
follows: 

PART  3*— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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Authority;  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U  S.C.  100(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  i.s  ani'.-ndod  by 
adding  tiip  foHou  ing  n('\v  airvvorlhinoss 
directive; 

94-10-02     Pratt  &  Whitney  Canada: 

Ainendmeiil  .19-8909  but  ket  <n-ANE- 
53. 

Applirahilitv:  Prutt  &  Whitney  Canada 
(PWC)  Modi'l  PTGA-67D  turboprop  nngiiu!S 
wiih  serial  numiM-rs  prior  to  ^-El  14100. 
installed  on  but  not  limited  to  B'-eth  Model 
1900D  airplanes. 

CompHcinc e:  Rt^miiT-.'d  as  indicnied.  unless 
accomplished  previously. 

To  prevent  engine  failure  and  inflight 
engine  shutdown  due  to  high  cycle  fatigue 
(HCF)  failure  of  the  compressor  turbine  (CT) 
blades.  ai:(  omplish  the  following: 

(a)  Prior  to  further  flight,  a.iiend  the  Beet  h 
Model  1900D  Airtraf!  Flight  Manual  (AFM), 
Part  Number  (P'\)  K'9-'i9n000-3.  by 
inserting  the  fo'ioui.ig  reijuirem'jnts  between 
pages  2-4  and  2-5; 
ENGINE  OPERATING  LIMITATIONS 

Gas  Generator  RPM  (NlV— Continuous 
operation  of  the  gas  generator  betwien  94.0% 
and  97  1%  is  prohibited. 

Notes 

1.  This  limitation  does  not  prohibt  the  use 
of  NTs  between  94.0%  and  97.1%  when  t.he 
pilot  in  (ommand  determines  that  the  power 
setting  is  required  for  the  safe  operation  of 
the  airplane.  If  suf  h  occurrences  cxi  eed  5 
minutes,  theengine(s)  must  be  inspected  in 
accordance  with  Pratt  &  Whitney  Canada 
Service  BulleHn  No.  14128.  Kevisior  3.  dated 
April  19.  1993. 

2.  This  lim'iaiion  does  not  prohibit  the  use 
of  static  Take-Off  Power  and  Niaximum 
Continuous  Power  between  94.0%  and 
97.1%  Nl  to  meet  the  required  Take-Off 
performance.  If  such  occurrences  exieed  5 
minutes,  the  engine(s)  must  be  inspected  in 
arcordance  with  Prat!  &  Whitney  Canada 
Service  Bulletin  No.  14128.  Revision  3,  dated 
April  Tl.  1993. 

3.  Operation  a!  94.0%  ;md  below,  and  at 
97.1%  and  above  are  permitted.  Continuous 
operation  at  94.1%  through  97.0%  is 
prohibited. 

4.  "Continuous  Operation"  means  time 
periods  exceeding  5  minutes. 

.5.  High  Spei:d  Cruise  Power  Tables  found 
in  the  Pilot  s  Of)erating  Manual  may  produce 
Nl's  in  Ihe  prohibited  range.  Flights  should 
be  planned  using  Intermediate  or  Long  Range 
F'ower  settings 

6.  The  goal  of  the  operator  should  be  to 
keep  the  total  time  of  operation  in  the 
prohibited  range  to  the  absolute  minimum, 
since  the  effects  of  operating  between  Nl's  of 
94.0%  and  97.1%  are  cumulative. 

PIJ\CARDS 

Lot  aied  in  front  of  the  pilot  on  the  aft  edge 
of  the  glareshield  botw  een  the  Master 
r:aution  annunciator  and  the  fire  (extinguisher 
control  switch; 


CONTINL'Ol'S  OPERATION  BETWEEN 
94.0%  AND  97  1%  Nl  IS  PROHIBITED— SEE 
AFM" 

(b)  Compliance  with  the  requirements  of 
[:aragraph  (a)  of  this  AD  may  also  bo 
accomplished  by  inserting  a  copy  of  this  AD 
into  the  Beech  Model  1900D  AFM. 

(c)  Prior  to  further  flight,  install  the  placard 
us  specified  in  jiaragraph  (a)  of  this  AD. 

(d)  For  engines  that  have  not  been 
inspected  prior  to  the  effective  date  of  this 
AD  in  accorc'ance  with  PWC  SB  No.  14128. 
Revision  1.  dated  November  13,  1992.  or 
debladed  and  inspected  in  accordance  with 
PWC  SB  No  14128.  Revision  2,  dated 
December  22.  1992,  or  PWC  SB  No.  14128. 
Revision  3.  dated  April  19.  1993.  accomplish 
the  following: 

(1)  For  engines  with  Serial  Numbers  PC- 
E114001  to  PC-E114044.  wiihin  25  hours 
tiire  in  ser\  ice  (TIS)  after  the  effe<  ti\'e  date 
of  this  AD.  deblade  the  CT  disk,  inspect  the 
entire  disk  s\irface  area  and  fir  tree  area  of 
the  CTT  blades  for  ( racking  and  the  trailing 
edge  of  the  blade  airfoil  section  for 
irregularities,  and  replace,  if  necessary,  with 
serviceable  parts,  in  accordance  with  the 
Accomplishment  Instructions  of  PWC  SB  No. 
14128,  Revision  3.  dated  April  19,  1993. 

(2)  For  engines  with  Serial  Numbt^rs  PC- 
Lll4045tciPC-Ell4t)99.  within  50  hours  TIS 
after  the  eifec  tive  date  of  this  AD.  deblade  the 
CT  disk,  inspect  the  entire  disk  surface  area 
and  fir  tree  area  of  the  CT  blades  for  cracking, 
a, id  repla;  e.  if  necessary,  with  servic  eable 
parts.  i.T  ac  ( ordance  with  Ihe 
Accomplishment  Instructions  of  PWC  SB  No. 
14128,  Revision  3,  dated  April  19,  1993. 

(h)  For  engines  that  have  been  inspected  in 
ai  cordance  with  PWC  SB  No.  14128, 
Revision  1.  dated  November  13,  1992,  prior 
to  Ihe  effective  date  of  this  AD,  deblade  the 
CTT  disk,  inspec  t  the  entire  disk  surface  area 
and  fir  tree  area  of  the  CT  blades  for  c:ra(  king, 
and  replace,  if  necessary,  with  serviceable 
parts,  in  accordance  with  the 
Accomplishment  Instruc;lions  of  PWC  SB  No. 
14128.  Revision  3.  dated  April  19,  1993.  as 
follows: 

(1)  For  blade  sets  with  greater  than  600 
hours  TI.S  since  new  on  the  effec  tive  date  of 
this  .■'iD,  deblade.  inspect,  ant!  replace,  if 
necessary,  within  the  next  50  auurs  TIS. 

(2)  For  blade  sets  with  greater  than  or  equal 
to  250  hours  TIS.  and  less  than  or  equal  to 
600  hours  TIS,  since  new,  on  the  effet  live 
date  of  this  AD,  deblade,  inspect,  and 
replace,  if  necessary,  within  the  next  100 
hours  TIS. 

(3)  For  blade  sets  with  less  than  250  hours 
TIS  since  new  on  the  effective  date  of  this 
AD.  deblade,  inspect,  and  replace,  if 
necessary,  within  the  next  250  hours  TJS. 

(f)  For  uninstalled  CT  disk  and  blade 
assemblies  that  have  not  been  insptM  'ed  in 
af  rordance  with  the  Accomplishment 
Instructions  of  PWC  SB  No.  14128,  Revision 
2,  dated  December  22.  1992.  or  PWC  .SB  No. 
14128.  Revision  3,  dated  April  19,  1993.  in 
the  preceding  250  hours  TIS  from  the 
eifet  tive  djte  of  this  AD,  deblade  the  CV 
disk,  inspect  the  entire  disk  surface  area  and 
fir  tree  area  of  CT  blades  for  <  racking,  and 
replat  e.  if  necessary,  with  servii  eable  parts. 


in  accordance  with  the  Accomplishment 
Instructions  of  PWC  SB  No.  14128.  Revision 
3,  dated  April  19,  1993,  prior  to  installation. 

(g)  For  engines  with  CT  disk  and  blade 
assemblies  that  have  been  debladed  and 
inspec  ted  in  accordance  with  the 
Accomplishment  Instructions  of  PWC  SB  No. 
14128,  Revision  2.  dated  Dec  timber  22,  1992. 
or  PWC  SB  No.  14128.  Revision  3,  diited 
April  19.  1993,  prior  to  the  effective  date  of 
this  A.D.  within  250  hours  TIS  sine  e  the  last 
Hebl.iding  and  insfH'c:tion.  deblade  the  Cf 
disk,  inspec  t  the  entire  disk  surfac:e  area  and 
fir  tree  area  of  CT  blades  for  cracking,  and 
replace,  if  necess.iry,  with  serviceable  p.uts, 
in  ac  corclanc  e  with  the  Accomplishment 
l.istruc  tions  of  PWC  SB  No.  14128.  Re\  ision 
3.  dated  April  19.  1993. 

(h)  For  CT  disk  and  blade  assemblies  that 
have  been  debladed  and  inspec  ted  in 
a;  cordance  with  paragraphs  (d),  (e).  (fl,  and 
(g)  of  this  AD,  deblade  the  CT  disk,  reinspec  t 
ihe  entire  disk  surface  area  and  fir  tree  area 
of  CT  blades  for  crac  king,  and  replac  e,  if 
necessaPi'.  with  serviceable  parts,  in 
accordance  with  the  Accomplishment 
Instnit  tions  of  PWC  SB  No.  14128.  Rev  i>^^ion 
3.  dated  April  19,  1993,  at  intervals  not  to 
exceed  250  hours  TIS  sinte  the  last  debladiiig 
and  inspec  tion  performed  in  accordance  with 
the  A(  ( omphshmeni  Instructions  of  I'Wt;  SB 
No.  14128,  Revision  3,  dated  April  19,  1993 

(i)  Install  a  CT  stator  assembly,  a  CT 
shroud  housing,  and  a  small  exit  due  I 
assembly  in  accordance  with  PWC  SH  No. 
1413?.  Revision  1.  dated  May  12.  1993.  at  Ihe 
next  shop  visit  after  the  effet  tive  date  of  this 
AD,  or  December  31 ,  1994,  whie;hever  cm  t  urs 
first. 

(j)  Install  (T  blades  and  feather  seals  in 
accordance  with  PWC  SB  No.  14142, 
Revision  1.  dated  May  12.  1993.  at  the  next 
shop  visit  after  ihe  effective  date  of  this  AD. 
or  December  31,  1994,  whic:hever  occurs  first. 

(k)  For  Ihe  purpose  of  this  AD,  a  shop  visit 
is  defined  as  when  major  engine  fiangis  are 
separated. 

(I)  Installation  of  improved  hardware  in 
ac((3rdance  with  paragraphs  (i)  and  (j)  of  this 
AD  constitutes  terminating  action  for  the 
inspections  required  by  paragraphs  (d) 
through  (h)  of  this  AD. 

(m)  An  alternative  method  of  compliance 
or  adjustment  of  the  c:ompliance  time  that 
provides  an  acceptable  level  of  safety  may  l)t' 
used  if  approved  by  the  Manager,  Engine 
O.Mification  Office.  The  request  shouiti  be 
forwarded  through  an  appropriate  FAA 
Principal  M.iinteiiance  Inspector,  who  m;iy 
add  tomr.ients  and  then  sentl  it  to  the 
Manager.  Engine  Certification  Office. 

Note:  Information  t.oncerning  the  (-xislence 
uf  approved  alternative  method  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Engine  Qirtification  Office. 

(n)  Spet  ia!  flight  permits  may  be  issued  in 
at  cordance  with  14  CFR  21.197  and  21  199 
to  operate  Ihe  aircraft  to  a  loc  ation  where  the 
requiremt'iils  of  this  AD  can  be 
.■•■(  tomplished. 

(o)  The  insp(H:lions  and  modifications  shall 
be  done  in  act  ordance  with  the  folliiwing 
ser\  i(  e  bulletins; 
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Document  No. 


This  incorporation  by  reference  was 
I  pproved  by  the  Director  of  the  Federal 
1  Register  in  accordance  with  5  (J.S.C.  552(aJ 
J  nd  1  CFR  part  51.  Copies  may  be  obtained 
!  rom  Pratt  &  WhitneyCanada.  1000  Marie- 
'  'ictorin.  I^ngueil,  Quebec,  Canada  J4G  lAl. 
<  k)pies  may  be  inspected  at  the  FAA.  New 
I  Ingland  Region.  Office  of  the  Assistant  Chief 
(kiunsel.  12  New  England  Executive  Park. 
1  turlington,  MA:  or  at  the  Office  of  the 
1  ederal  Register.  800  North  Capitol  Street. 
!  J\V..  suite  700.  Washington.  DC. 

(pi  This  amendment  supersedes  priority 
1  itter  AD  92-27-19.  issued  Dec  ember  28 
1992. 

(q)  This  amendment  becomes  effective  on 
]\ine  15.  1994. 

Issued  in  Burlington.  Massachusetts,  on 
.April  29.  1994. 

I  iy ).  Pardee. 

f  tanager.  Engine  and  Propvlhr  Diwctoratc. 
I  iircmft  Certification  Senice. 
•R  Doc.  94-10913  Filed  5-13-94:  8:45  ajiij 
I  LUNG  CODE  4910-13-P 


U  CFR  Part  71 

Airspace  Docket  No.  94-ACE-03] 

Modification  of  Class  O  Airspace; 
Philip  BHIard  Municipal  Airport, 
Topeka,  KS 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  correction. 


SUMMARY:  This  action  corrects  an  error 
in  the  airspace  designation  of  the  Philip 
Biilard  Municipal  Airport,  Topeka. 
Kansas,  Class  D  airspace  published  in  a 
final  rule  on  Tuesday.  March  8.  1994  (59 
m  10742).  Airspace  Docket  Number  94- 
ACE-03. 

EFFECTIVE  DATE:  0901  UTC.  fune  23. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dale  L.  Gamine,  Airspace  Specialist.  Air 
TYaffic  Division.  System  Management 
1  French.  ACE-530b.  Federal  Aviation 
i  ^ministration.  601  East  12th  Street. 
liin-sas  City.  Missouri  64106;  telephone 
i)iiimber:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  94-5267. 
.\)rspace  Docket  94-ACE-03.  published 
on  March  8.  1994.  (59  FR  10742). 
modified  the  description  of  Philip 
Biilard  Municipal  Airport,  Topeka. 
Kansas.  Class  D  airspace.  An  error  was 
(  iscovered  in  the  geographicnl 


coordinates  used  to  describe  the 
airspace.  This  action  corrects  that  emjr. 
This  change  does  not  affect  the  size  of 
the  Class  D  airspace. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  airspace 
designation  for  the  Philip  Biilard 
Municipal  Airport.  Topeka.  Kansas. 
Class  D  airspace,  as  published  in  the 
Federal  Register  on  March  8.  1994  (59 
FR  10742).  Federal  Register  Document 
94-5267.  page  10743.  column  1).  is 
corrected  in  the  ^endment  to  the 
incorporation  by  reference  in  14  CFR 
part  71  as  follows: 

PART  71— (CORRECTED] 

Pam^iraph  5000     Genera/ 

ACE  KS  D  Topeka.  Philip  Biilard  Airport. 
KS  (Corrected) 

By  changing  the  geographiujl  coordinates 
from  '(lat.  39''04'08"  N.  long.  97''3721"  VV)" 
to  "(lat   39^408"  N.  long.  95'"37'21"  VV)", 

Issued  in  Kansas  City.  Missouri,  on  April 
28.  1994. 

Clarence  E.  Newbem. 

ManngiT.  Air  Traffic  Division,  Central  Region 
jFR  Doc.  94-11 719  Filed  5-13-94;  8:45  am] 
BILUNG  COOE  4910-1»-M 


14  CFR  Part  71 


(Airspace  Docket  No.  94-ACE-04] 

Modification  of  CJass  D  Airspace; 
Forbes  Field,  Topeka,  KS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  correction. 


SUMMARY:  This  document  corrects  an 
error  in  the  airspace  designation  of 
Forbes  Field.  Topeka.  Kansas.  Class  D 
airspace  published  in  a  final  rule  on 
Tuesday.  March  8.  1994  (59  FR  10741). 
Airspace  Docket  Number  94-ACE-04. 

EFFECTIVE  DATE:  0901  UTC.  Jun*-  23. 
1994 

FOR  FURTHER  INFORMATION  CONTACT:  Dale 
L.  Cxirnine.  Airspace  Specialist.  Air 
Traffic  Division.  System  Management 
Branch.  ACE-530b,  Federal  Aviation 
Administration.  601  East  12th  Street. 
Kansas  City.  Missouri  64106:  telephone 
number:  (816)  426-3408. 


Pages 


1-6 
1-6 
1-7 


Revision 


Date 


Apnl  19.  1993. 
May  12.  1993 
May  12.  1993. 


SUPPLEMENTARY  INFORMATION: 
History 

Federal  Register  Document  94-5266. 
Airspace  Docket  94-ACE-04.  published 
on  March  8.  1994  (59  FR  10741). 
modified  the  description  of  the  Forbes 
Field.  Topeka.  Kansas.  Class  D  airspace. 
An  error  was  discovered  in  the 
geographical  coordinates  used  to 
describe  the  airspace.  This  action 
corrects  that  error.  This  change  does  not 
affect  the  size  of  the  Class  D  airspace. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  airspace 
designation  for  the  Forbes  Field. 
Topeka.  Kansas.  Class  D  airspace,  as 
published  in  the  Federal  Register  on 
Man.h  8.  1994  (59  FR  10741).  (Federal 
Register  Document  94-5266.  page 
10742.  column  2),  is  correcled  in  the 
amendment  to  the  incorporation  by 
reference  in  14  CFR  part  71  as  follows: 

PART  71— {CORRECTED] 

Paragraph  5000    General  (Corrpded} 

ACE  KS  D  Topeka.  Forbes  Field.  KS 
(Correctedl 

By  changing  the  geographical  coordinates 
from  "(lat.  38"=57'01"  N.  long.  97°39'51"  W)" 
to  "(lat   38°57T)l"  N.  long.  95''39'S1-  W)" 
Clarence  E.  Newbem, 

Manager.  Air  Traffic  Division.  Central  Region. 
jFR  Do(    94-n  724  Filed  5-13-94:  8:45  amj 
BILUNG  COOE  4aiO-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AAL-06] 

Modification  of  Class  D  Airspace  and 
Class  E  Airspace 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  request  fnr 
comments. 


SUMMARY:  This  action  modifies  the  Class 
D  airspace  area  at  Bryant  Army  Heliport 
(AHP),  AK.  by  amending  the  areas' 
effective  hoiu-s  to  coincide  with  the 
associated  control  tower's  hours  of 
ojxtration.  This  action  also  modifies 
Class  E  airspace  at  Gulkana  Airport,  AK. 
by  amending  the  areas"  effective  hours 
to  coincide  uith  the  associattnl  flight 
service  station's  hours  of  operation.  The 
intended  effect  of  this  action  is  to  clarify 
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when  two-way  radio  communication 
with  the  Br\ant  air  traffic  control  tower 
lATCT)  is  required  and  to  clarify  when 
(lass  E  airspace  exists  for  instrument 
approach  procedures  at  Gulkana 
Airport. 

DATES:  Efffctive  date:  090\  u.t.c.  lune 
23,  1994. 

Commpnt  date:  Comments  must  be 
received  on  or  before  June  23.  1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Svstem  Management  Branch.  AAL-530, 
Docket  No.  94-A.\L-06.  Federal 
Aviation  .administration.  222  West  7th 
Ave.  Box  14.  .\nchorage.  AK  99513- 
7  587. 

The  official  docket  may  be  examined 
)n  the  Office  of  the  Assistant  Chief 
C^ounsel  for  the  Alaskan  Region  at  the 
same  address. 

An  informal  docket  may  also  be 
cxamir^ed  during  normal  business  hours 
in  the  Office  of  the  Manager.  System 
Management  Branch.  Air  Traffic 
Division,  at  the  address  limited  abo\e. 
rOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Djrand.  S\ste.'n  Management 
Branch.  AAL-531,  Federal  Aviation 
Administration.  222  West  7lb  Avenue 
»14,  Anchorage.  AK  99513-7587; 
telephone  number;  (907)  271-5808. 

SUPPLEMEKTARY  INFORMATION: 
Request  for  Comments  on  the  Rule 

Although  tliis  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  This  rule  will  become 
effective  on  the  date  specified  in  the 
"DATES"  section.  However,  after  the 
review  of  any  comments,  and  if  the  FA,^ 
finds  that  further  changes  are 
appropriate,  it  will  initiate  rulemaking 
proceedings  to  extend  the  effective  date 
of  the  rule  or  to  amend  the  regulation. 

Comments  that  pro\ide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  wheth'.'r 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory',  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  w  hich  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  D  airspace 
area  at  Bryant  AHP,  AK,  by  amending 
the  areas'  effective  hours  to  coincide 
with  the  associated  control  tower's 
hours  of  operation.  This  action  also 
amends  Class  E  airspace  effective  hours 
at  Gulkana.  AK.  to  coincide  with  the 


associated  flight  service  station's  hours 
of  operation.  Prior  to  Airspace 
Reclassification,  an  airport  traffic  area 
(ATA)  and  a  control  zone  (CZ)  existed 
at  Bryant  AHP  and  a  control  zone  (CZ) 
existed  at  Gulkana.  However.  Airspace 
Reclassification,  effective  September  16, 
1993.  discontinued  the  use  of  the  term 
"airport  traffic  area"  and  "control 
zone."  replacing  them  with  the 
designation  of  "Class  D  airspace."  The 
former  CZ  was  continuous,  while  the 
formr^r  ATA  w  as  contingent  upon  the 
operation  of  the  air  traffic  control  tower. 
The  consolidation  of  the  AT.^  and  CZ 
into  a  single  Class  D  airspac  e 
c!esignation  at  Bryant  AHP  makes  it 
necessary  to  modify  the  effective  hours 
of  the  Class  D  airspace  to  coincide  wit.h 
the  control  tower's  hours  of  operation. 
The  intended  effect  of  this  action  is  to 
darifv  when  two-way  radio 
communication  with  the  air  traffic 
control  tower  B,-\  ant  ,^HP,  AK.  is 
required  and  to  pro\ide  adequate  Class 
E  airspace  for  instrument  approac  h 
prcicedures  at  Gulkana,  AK. 

The  coordinates  for  this  airspace 
<!.'>cket  are  based  on  North  Americftn 
Datum  83.  Class  D  and  E  airspace 
designations  are  published  in 
Paragraphs  5000  and  6002,  respec  tively. 
of  FAA  Order  7400.9A  dated  June  17.  " 
1993.  and  effective  September  16.  1993, 
which  is  incorporated  bv  refer^-nce  in  14 
CFR  7M  (58  FR  36298;  )ul\  6,  1993). 
The  Class  D  and  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 
I'nder  the  circumstances  presented,  the 
FAA  concludes  that  there  is  an 
immediate  need  to  modify  this  Class  D 
and  Class  E  airspace  area  in  order  to 
promote  the  safe  and  efficient  handling 
of  air  traffic  in  these  areas.  Therefore.  1 
find  that  notice  and  public  procedures 
under  5  L'.S.C.  553fb)  are  impracticable 
i-.nd  contrary  to  the  public  interest. 

The  F'AA"has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current,  it.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulaton,  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
s  ibstantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reftrenr  e. 
Navigation  (Air). 

Adoption  of  the  .\mendment 

In  consideration  of  the  foregoing,  thr- 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
( ontinues  read  as  follows: 

Authority:  49  I'  .S  C.  app.  1348(a),  1  ii4U-l. 
ISIO;  EC)  'l0a.'i4,  24  FR  9565.  3  CFR   1^459- 
1963  Corr.p..  p.  389.  49  U.S.C.  106(r1:  14  (.FR 
11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 

14  CFR  71.1  of  the  Federal  Aviation 
.administration  Order  7400. 9A, 
.■\irspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16,  1993,  is 
amended  as  follows; 

Pamgrnph  5000 — General 

«  •         •         •         * 

AAL  AK  D  Anc  hor.ige.  Bryant  AHP.  AK 
[Kevisecil 

Anchoragt',  Brvani  ,^HP.  AK 

(lat.  61-15  45'  N.  long.  149'39'17'  \V} 
That  airspace  extending  upward  faim  thf 
SI. .'fare  to  .ind  including  1,500  feet  M.SL 
w  ith;n  a  line  beginning  at  lat.  61°17'13"  N. 
long.  149=37'35"  \V;  thente  west  alon^  lat. 
61°17  13'  N  to  thp  long.  149''43'08"  \V  line; 
tht-n'.e  south  along  long.  149''43'08  "  W  line 
to  the  Glenn  Highway;  ihtnce  north  ;xT\d  ed't 
along  the  Glenn  Highway  to  its  interf-eiticn 
V.  ith  a  lir.e  one-half  mile  east  of  and  pr  laliel 
lu  Uryant  AHP  Runway  16/34  extended 
(  enterlir.e;  thence  northeast  along  a  line  one- 
half  mile  east  of  and  parallel  to  Bryant  AHP 
Runway  26/34  extended  centerline  to  the 
point  of  beginning.  This  Class  D  airspace  t.-t-a 

15  effe(  live  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Ainnen.  The  effective  date  and  time  will 
thereaft<'r  be  continuously  published  i;^  Ihi' 
Airport'Facility  Di'-ectory. 

•  *  •  •  • 

Paragraph  6002 — Class  E  airspace  ar<^^ 
designated  as  o  hurface  area  for  o 
airport 

•  *  •  *  • 

AAL  AK  L2  Gulka.ia.  AK  (Revised) 

Gulkana.  AK 

(lat  62=0917    S.  iong.'l45''27'16"  U) 
Gulkana  \  ORTAC 

(lot.  62'0908"  .N.  long.  145'2701'  \VJ 
Glennsllen  NDB 

(lat  62''11'43'  N.  long.  145'2805'  \V) 

Witnin  a  3.9-niile  radius  of  the  Guik.ina 
Airport  and  within  2.8  miles  of  each  side  of 
the  Glennallen  NDB  351°  bearing  extending 
from  the  3.9-mile  radius  qf  the  Gulkana 
Airport  to  9.4  miles  north  of  the  Gulkana 
Airport  and  within  2.4  miles  each  side  of  t.he 
Gulkana  VORTAC  180°  radial  extending  bom 
the  3.9-nr,ile  radius  of  the  Gulkana  Airport  to 
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I  miles  south  of  the  Gulkana  Airport.  This 
ri  a  5S  E  airspace  area  is  effective  duriiifj  the 
p  E  cific  dates  and  times  established  in 
ac  \  ance  by  a  Notice  to  Airmen.  The  effei  live 
di  t  J  and  time  will  thereafter  be  continuously 
P4^lished  in  the  Airport/Facility  Dinttory. 
•         •         ♦         • 

lisui;d  in  Anchorage.  AK.  on  May  2.  l«l<(4 

Willis  C.  Nelson. 

M  :  lagfT.  Air  Traffic  Division.  Alasknn 
Rfqion. 

\F\i  D(-K.  94-11849  Filed  5-13-94:  8:4.j  <!i::l 

BIUUNG  CODE  4910-1 J-M 


l4CFRPart71 

(Airspace  Docket  No.  94-ANE-23] 

Modification  of  Class  D  Airspace  and 
Establishment  of  Class  E  Airspace; 
Lebanon,  NH 

AQgNCY:  Federal  Aviation 
Administration  (FAA).  DOT 
AGTION:  F'inai  rule;  request  for 
comments. 


SUMMARY:  This  action  modifies  the  Class 
D  airspace  area  at  Lebanon,  NH  by 
arriending  the  effective  hours  of  that 
area  to  coincide  with  the  hours  of 
ofiloration  of  the  associated  air  traffic 
cohtrol  tower  (,ATCT).  This  action  also 
establishes  Class  E  airspace  at  Lebanon, 
NH  when  the  associated  ATCT  is 
clQied.  The  intended  effect  of  this 
action  is  to  clarify  when  two-way  radio 
cotnmunication  with  \i\e  Lebanon.  NH 
A'|"CT  is  required  and  to  provide 
adK^uate  Class  E  airspace  for  aircraft 
cojiducting  instrument  approach 
procedures  when  that  ATCT  is  closeit 
DATES:  Effective  date:  O^lOl  I  FTC.  !une 
23,  1994. 

i^pmment  date:  Comments  must  In- 
received  on  or  before  Jime  16,  1994. 
AObRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Manager,  System 
Management  Branch,  ANE-530.  Air 
Traffic  Division,  New  England  Region. 
Docket  No.  94-ANE-23.  Federal 
Aviation  Administration.  12  New 
England  Executive  Park.  Burlington.  MA 
01603-5299. 

The  docket  may  be  examined  in  the 
Office  of  the  Assistant  Chief  Counsel, 
New  England  Region,  Federal  Aviation 
Administration.  12  New  England 
Executive  Park.  Burlington.  MA  0180.1- 
52^9.  weekdays,  except  Federal 
holidays,  between  the  hours  at  8  a.m 
imd  4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karl  D.  Anderson,  Management  System 
Specialist,  System  Management  Branch, 
ANE-n30.  Federal  Aviation 
Administration.  12  New  England 
E\^-(  utive  Park,  Burlington,  MA  01H03- 


5299;  telephone.  (617)  238-7530; 
facsimile,  (617)  238-7599 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Although  this  action  is  a  final  rule, 
und  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  The  rule  will  become 
effective  on  the  date  specified  in  die 
"DATES'"  section.  However,  after 
review  of  the  comments  and  if  the  FA.'V 
finds  that  further  changes  are 
appropriate,  it  will  initiate  rulemaking 
proceedings  to  extend  the  effective  date 
of  the  rule  or  amend  the  regulation. 

Comments  that  provide  the  fa(  tual 
basis  supporting  the  views  and 
suggestions  presented  are  particulurly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CI  R 
part  71)  modifies  the  Class  D  airspace 
area  at  Lebanon.  NH  by  amending  thi- 
effective  hours  of  that  area  to  coinridf 
with  the  hours  of  operation  of  the 
associated  air  traffic  control  tower 
(ATCT).  This  action  also  establi'-hcs 
Class  E  airspace  at  Lebanon,  NH  ^vhi'n 
the  associated  ATCT  is  closed.  Prior  to 
Airspace  Reclassification,  an  airport 
traffic  area  (ATA)  and  a  control  zom- 
(CZ)  existed  at  this  airport.  However. 
Airspace  Reclassification,  effective 
September  16.  1993.  discontinued  the 
use  of  the  terms  "airport  traffic  area" 
and  '"control  zone,"  replacing  thern  with 
the  designation  "'Class  D  airspace."  The 
former  CZ  was  effective  on  a  continuous 
basis,  while  the  former  ATA  was 
contingent  upon  the  hours  of  open.lioti 
of  the  ATCT.  The  consolidation  of  the 
ATA  and  CZ  into  a  single  Class  D 
airspace  designation  mad<!  it  necc  ssary 
to  modify  the  effective  hours  of  the 
Class  D  airspace  to  coincide  with  thr 
hours  of  operation  of  the  ATCT.  This 
action  also  establishes  that  nec:essar\ 
Class  E  airspace  in  the  vicinity  of 
Lebanon,  NH  during  the  hours  the 
ATCT  is  closed.  The  intended  cffet  t  ot 
this  action  is  to  clarify  when  two-w;!y 
radio  communication  with  the  Lebanon 
ATCT  is  required  and  to  provide 
adequate  Class  E  airspace  for  aircr;ifi 
conducting  instrument  approach 
procedures  to  that  airport  when  flic 
ATCT  is  closed. 


The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  and  E  airspace 
designations  are  published  in 
Paragraphs  5000  and  6002.  respectively. 
of  FAA  Order  7400.9A  dated  |une  17. 
1993.  and  effective  September  16.  1993. 
which  is  incorporated  bv  reference  in  14 
CFR  71.1  (58  FR  36298;  luly  6.  1993). 
The  Class  D  and  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 
I'nder  the  circumstances  presented,  tJie 
FAA  concludes  that  there  is  an 
immediate  need  to  modify  the  Lebanon 
Class  D  airspace  and  establish  Class  E 
airspace  in  the  vicinity  of  Lebanon.  NH 
in  order  to  promote  the  safe  and 
efficient  handling  of  air  traffic  in  tliese 
areas.  Therefore.  I  find  diat  notice  a:ul 
an  opportunity  for  prior  public 
comment  under  5  U.S.C.  553fb)  are 
impracticable  and  contrary  to  the  public 
interest. 

The  FAA  has  detennined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  an» 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
'significant  rt»gulator\'  action"  undir 
Executive  Order  12866.  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulator}  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  ( i) 
docs  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipat^•d 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affi>ct  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  nile  will  not  luivc 
a  significant  economic  impact  on  a 
substantial  number  of  small  e:ltltie^ 
under  the  criteria  of  the  Regulatory 
Flexibility  .^ct 

list  of  Subjects  in  14  C:FR  Part  71 

Airspace.  Incorp<<ration  by  ref<n;:<:e. 
Navigation  (Air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoini;.  the 
federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citatio.-i  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  n4B(.i).  1  J-i4|.il. 
1510:  E.O.  10854,  24  FR  9505.  ^  CKK.  in^.'>- 
1961  Comp..  p.  D8'i:  49  VSC.  10f.!«l.  14  CI  K 
11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  rt  ferem.e  i:i 
14  CFR  71.1  of  the  Federal  Avi<,ti<.n 
Administration  Order  7400. flA. 
Airspace  Designations  and  Reporting, 
P«>ints.  dated  June  17,  1993,  uv.d 
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effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  5000 — Ganaral 


ANE  NH  D  Lebanon,  NH  [Revised] 

Lebanon  Municipal  Airport.  NH 

(lat.  43°37'35"  .M.  long.  72°1815"  \V) 

BURGR  OM 
(lat.  43°43'57'  N.  long.  72°2000"  W) 

Hanover  NDB 

(lat.  43°420«"  N.  long.  72'10'39'  \V) 

That  airspace  extending  upward  from  the 
surface  to  and  including  3.100  feet  MSL 
within  a  6.7-mile  radius  of  Lebanon 
Municipal  Airport.  This  Class  D  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/ Facility  Directory. 
***** 

Paragraph  6002 — Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 


ANE  NH  E2  Lebanon,  NH  [New] 

Lebanon  Municipal  Airport,  NH 

(lat.  43°37'35"  N.  long.  72°18'l.'i "  \V) 

~  Within  a  6.7-mile  radius  of  Lebanon 
Municipal  Airport.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  lo 
Airmen.  The  effet.tive  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport 'Facility  Diret  tory. 


Issued  in  Burlington.  Mas.sachusetts  on 
May  9.  1994. 
|uhn  J.  Boyce, 

Acting  Manager,  Air  Traffic  Division.  Sew 
[■England  Fegion. 

|KR  Doc.  94-11848  Filed  S-13-94:  8.45  am] 
BILUNO  CODE  4910-13-M 

14CFRPart71 

[Airspace  Docket  No.  94-ANE-24J 

Modification  of  Class  D  Airspace  and 
Establishment  of  Class  E  Airspace; 
Springfleld/Chlcopee,  MA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  ruin;  request  for 
comments. 

SUMMARY:  This  action  modifies  the  Class 
D  airspace  area  at  Springfield/Chicopee, 
MA  by  amending  the  effective  hours  of 
that  area  to  coincide  with  the  hours  of 
operation  of  the  associated  air  traffic 
control  tower  (ATCT).  This  action  also 
establishes  Class  E  airspace  at 
Springfield/Chicopee,  MA  when  the 
associated  ATCT  is  closed.  The 
intended  effect  of  this  action  is  to  clarify 
when  two-way  radio  communication 


with  the  Springfieldd/Chicopee.  MA 
ATCT  is  required  and  to  provide 
adequate  Class  E  airspace  for  aircraft 
conducting  instrument  approach 
procedures  when  that  ATCT  is  closed. 
DATES:  Effective  date:  0901  U.T.C.,  June 
23, 1994. 

Comment  date:  Comments  must  be 
received  on  or  before  June  16,  1994. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Manager.  System 
Management  Branch,  ANE-530.  Air 
Traffic  Division.  New  England  Region, 
Docket  No.  94-ANE-24,  Federal 
Aviation  Administration.  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299. 

The  docket  may  be  examined  in  the 
Office  of  the  Assistant  Chief  Counsel. 
New  England  Region.  Federal  Aviation 
Administration.  12  New  England 
Executive  Park.  Burlington,  MA  01803- 
5299.  weekdays,  except  Federal 
holidays,  between  the  hours  of  8  a.m. 
and  4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karl  D.  Anderson.  Management  System 
Specialist.  System  Management  Branch, 
ANE-530.  Federal  Aviation 
Administration,  12  New  England 
Ex«K:utive  Park,  Burlington.  MA  01803- 
5299;  telephone.  (617)  238-7530: 
facsimile.  (617)  238-7599. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Although  this  action  is  a  final  rule. 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  This  rule  will  become 
effective  on  the  date  specified  in  the 
"DATES"  section.  However,  after  review 
of  the  comments  and  if  the  FAA  finds 
that  further  changes  are  appropriate,  it 
will  initiate  rulemaking  proceedings  to 
extend  the  effective  date  of  the  rule  or 
amend  the  regulation. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  eflHC  ts  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  D  airspace 
ar»!a  at  Springfield/Chicopee,  MA  by 
amending  the  effective  hours  of  that 
area  to  coincide  with  the  hours  of 
operation  to  the  associated  air  traffic 


control  tower  (ATCT).  This  action  also 
establishes  Class  E  airspace  at 
Springfieid/Chico|jee.  MA  when  the 
associated  ATCT  is  closed.  Prior  to 
Airspace  Reclassification,  an  airport 
traffic  area  (ATA)  and  a  control  zone 
(CZ)  existed  at  this  airport.  However. 
Airspace  Reclassification,  effective 
September  16.  1993,  discontinued  the 
use  of  the  terms  "airport  traffic  area" 
and  "control  zone,"  replacing  them  with 
the  designation  "Class  D  airspace."  The 
former  CZ  was  effective  on  a  continuous 
basis,  while  the  former  ATA  was 
contingent  upon  the  hours  of  operation 
of  the  ATCT.  The  consolidation  of  the 
AT.A  and  CZ  into  a  single  Class  D 
airspace  designation  made  it  necessar>' 
to  modify  the  effective  hours  of  the 
Class  D  airspace  to  coincide  with  the 
hours  of  operation  of  the  ATCT.  Class  E 
airspace  in  the  vicinity  of  Springfield/ 
Chicopee.  MA  is  necessary  for  aircraft 
executing  instrument  approaches  to  that 
airport  during  times  when  ATCT  is  not 
in  operation.  The  intended  effect  of  this 
action  is  to  clarify  when  two-way  radio 
communication  with  the  Springfield/ 
Chicopee  ATCT  is  required  and  to 
provide  adequate  Class  E  airspace  for 
aircraft  executing  instrument  approach 
procedures  to  that  airport  when  the 
ATCT  is  closed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  and  E  airspace 
designations  are  published  in 
Paragraphs  5000  and  6002.  respectively, 
of  FAA  Order  7400.9A  dated  June  17.  ' 
.1993.  and  effective  September  16,  1993, 
which  is  incorporated  bv  reference  in  14 
CFR  71.1  (58  FR  36298;  July  6,  1993). 
The  Class  D  and  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 
Under  the  circumstances  presented,  the 
FAA  concludes  that  there  is  an 
immediate  need  to  modify  the 
Springfield/Chicopee  Class  D  airspace 
and  establish  Class  E  airspace  in  die 
vicinity  of  Springfield/Chicopee,  MA  in 
order  to  promote  the  safe  and  efficient 
handling  of  air  traffic  in  th(!se  areas. 
Therefore.  I  find  that  notice  and  an 
opportunity  for  prior  public  comment 
under  5  U.S.C.  553(b)  are  impracticable 
and  contrary  to  the  public  interest. 

The  FAA  has  detemiined  that  this 
regulation  only  in\  olves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulator^'  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  ProctHlun-s  (44 
FR  11034^  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
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re  I  ulatorj-  evaluation  as  the  anticipatnd 
in;  jactis  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
isbertified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
siirostantial  number  of  small  entities 
under  the  criteria  of  the  Regulator)- 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  rofcrence. 
NiU  igation  (Air). 

Adoption  of  the  Amendment 

in  consideration  of  the  foregoing,  tlu- 
leral  Aviation  Administration 
iixrtends  14  CFR  part  71  as  follows 

PApT  71— [AMENDED] 


( or 


The  authority  citation  for  part  71 
tinues  to  read  as  follows 


uthority:  49  U.S.C.  app  1.34fi|d),  1354!u). 
15l|):  E.O.  10854.  24  FR  9565,  .3  CFR.  1959- 
19M  {>)mp..  p.  389;  49  U.S.C.  10«)(g).  14  CFK 

§7)1.1    [Amended] 

2i  The  incorporation  by  reference  in 
14  (t:FR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
t'oints,  dated  June  17.  1993.  and 
efftoive  September  16.  199.1.  is 
nmended  as  follows: 

Pai^graph  5000 — Gfneml 
»  •  •  • 

ANH  MA  D  Springfield/Chi<  op»e,  MA 

IRfvised] 

.Spi( [igfield/Chlcopfe.Westover  .AFB.  M.'\ 
(  it.  42°ir52"N.  long.  72''.31'48  "  VV) 
Taat  airspac.u  extending  upward  from  the 
■  ice  to  and  including  2.700  fe«t  MSL 
n  a  4.9-mile  radius  of  VVestover  AFB 
SClass  D  airspace  area  is  effective  during 
sipecific  dates  and  times  established  in 
ainre  by  a  Notice  to  Airmen.  The  effective 
land  time  will  thereafter  be  continuously 
ished  in  the  Airport/Facility  Diri'cto.-y 


w 

Th 

the 

fidv 

dat 

P- 


it:<i 

i'JJ 


tU 


Ptii\H;niph  6002 — Class  E  airspace  ana-- 
tff'signofed  as  a  surfacf  aivn  fnra;\ 
pirpnrt 

•  •  •  • 

A.NtMA  L2  Sphngfield/ChK.opce.  MA 

(New) 

Sprtogfield/Chicopee,  VVestover  AFB,  KlA 
(Ijj.  42°11'52"N.  long.  72'^3T48  "VV) 
Tijat  airspace  e.xtending  upwcini  from  tht- 
surf  atf!  to  and  including  2,700  feet  MSL 
within  a  4.9-mile  radius  of  VVestover  .^FB. 
Thi ;  Class  E  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
ridv  mce  by  a  Notice  to  Airmen.  The  effective 
datt  end  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  nir»;rtor> 


Issued  in  Burlington.  M.'.ssgri-.usc's  o.-. 
Mrjy  9.  1994. 

John  |.  Boyce, 

Acting  Manager.  Air  Trvffir  Ihi ;-..,  .^.  .V,m 
England  Rf^gion. 

IFR  Doc.  94-11650  Filed  5-1  t-<>4.  ft  4',  ,■.-.•.: 
8ILUNQ  CODE  49ia-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-ANE-25] 

Establishment  of  Class  E  Airspace; 
New  Haven,  CT 

■  AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  action  establishes  a  Class 
E  airspace  area  at  New  Haven.  CT.  .^t 
present  this  area  is  designated  as  Class 
D  airspace  during  the  time  when  the 
New  Haven  air  traffic  control  tower 
(ATCT)  is  in  operation.  A  need  for 
controlled  airspace  at  New  Haven 
continues,  however,  after  the  ATCT 
closes.  The  intended  effect  of  this  action 
is  to  provide  adequate  Class  E  airspace 
for  aircraft  conducting  instrument  flight 
rules  (IFR)  operations  when  the  ATCT  is 
closed. 

DATES:  Effective  date:  0901  IfTC.  |i:i;e 
23.  1994. 

Comment  c/ofe.  Comments  must  be 
received  on  or  before  June  16.  1994. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Manager.  System 
Management  Branch.  ANE-530.  Air 
Traffic  Division.  New  England  Region, 
Docket  No.  94-ANE-25.  Federal 
Aviation  Administration.  12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299. 

The  docket  may  be  exainint^d  in  the 
Office  of  the  Assistant  Chief  Counsel. 
New  England  Region.  Federal  Aviation 
Administration.  12  New  England 
Executive  Park.  Burlington.  M,\  OlBO't- 
.■i299,  weekdays,  except  Federal 
holidays,  between  the  hours  of  H  n.ni 
and  4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karl  D.  Anderson.  Syste.m  Management 
Specialist.  .System  Management  Branch. 
ANE-530.  Federal  Aviation 
Administration.  12  New  England 
Executive  Park.  Burlington.  MA  0180  t- 
5299;  telephone,  (617)  238-7530; 
facsimile.  (617)  238-7599 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Although  this  action  is  a  final  ruli-. 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  This  rule  will  become 


effective  on  the  date  spei.ified  in  the 
DATES  section.  However,  after  review  of 
the  comments  and  if  the  FAA  finds  that 
further  changes  are  appropriate,  it  will 
initiate  rulemaking  proceedings  to 
extend  the  effective  date  of  the  n;l»-  or 
amend  the  regulation. 

Comments  that  provide  the  fdr.fu,i! 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulator}-,  aeronautical, 
economic,  environmental,  and  energy - 
related  aspects  of  the  rule  winch  might 
suggest  the  need  to  m.odifv  the  nle. 

The  Rule 

This  amendment  to  pan  71  of  thi- 
Federal  Aviation  Regulations  (14  CfR 
part  71)  establishes  a  Class  E  airspace 
area  at  New  Haven.  CT.  At  present,  this 
area  is  designated  as  Class  D  airspace 
during  the  time  when  the  New  Haven 
air  traffic  control  tower  (ATCTT)  is  in 
operation.  A  need  for  controlled 
airspace  at  New  Haven  continues, 
however,  after  the  .ATCT  closes  to 
provide  adequate  controlled  airsp.:.  e  tor 
aircraft  operating  under  instrument 
night  rules  (IFR)  when  the  ATCT  is 
closed.  As  noted  in  the  Airspace 
Reclassification  Final  Rule,  published  m 
the  Federal  Register  on  December  17. 
1991.  airspace  at  an  airport  with  a  part- 
time  ATCT  should  be  designated  as 
Class  D  airspace  when  the  ATCT  is  in 
operation,  and  as  Class  E  airspace  at 
other  times.  The  intended  effect  of  this 
action  is  to  provide  adequate  Class  K 
airspace  for  aircraft  conducting  IFR 
operations  when  the  ATCT  is  dosed 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designated 
as  surface  areas  for  airports  an; 
published  in  Paragraph  6002  of  F.\.\ 
Order  7400. 9A  dated  June  17.  1993.  and 
effective  September  16.  1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  luly  6.  1993).  Th.- 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order.  Under  the 
circumstances  presented,  the  V.W 
concludes  that  there  is  an  immediate 
need  to  establish  Class  E  airspace  in  tlu- 
vicinity  of  New  Haven.  CT.  in  order  to 
promote  the  safe  and  efficient  handling 
of  air  traffic  in  these  areas.  Therefore.  I 
find  that  notice  and  an  opportunity  for 
prior  public  comment  under  5  U.S.C. 
553(bj  are  impracticable  and  contrarv  ta 
the  public  inten-st. 

Tne  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  reKulaticms  for  whit  h 
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frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule  '  under  DOT 
Regulator,'  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510:  E  O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp  .  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  .Aviation 
Administration  Order  7400. 9.^. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993.  and 
effective  September  16,  1993.  is 
amended  as  follows: 

Paragraph  6002 — Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 


ANE  CT  E2  New  Haven.  CT  (New) 

New  Haven7 Tweed-New  Haven  .-Mrport.  CT 
(lat.  41='15-49-  N.  long.  72  =  53  12  ■  \V) 
Within  a  5-mile  radius  of  the  Tweed-New 
Haven  Airport.  This  Class  E  airspace  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to  .Airmen 
(NOT.AM).  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
*         •         *         •         • 

Issued  in  Burlington.  Massachusetts  on 
May  9.  1994. 

John  I-  Boyce, 

Acting  Manager.  Air  Traffic  Division.  .Ven 

England  Region. 

(FR  Doc.  94-11851  Filed  5-13-94;  8.45  am) 

BILLNG  COOe  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-ASO-7] 

Revocation  of  Class  E  airspace; 
Thomaston,  GA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revokes  the  Class 
E  airspace  that  extends  upward  from 
700  feet  above  ground  level  (AGL)  at 
Thomaston,  GA.  The  Reginald  Grant 
Non  Directional  Beacon  (NDB)  was 
decommissioned  on  February  11,  1994. 
The  standard  instrument  approach 
procedure  (SIAP)  based  on  the  NDB  will 
be  cancelled.  Controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  will  no  longer  be  needed  to 
contain  Instrument  Flight  Rules  (IFR) 
operations  at  Thomaston.  GA.  The 
operating  status  of  the  airport  will 
change  from  IFR  operations  to  VFR 
operations  concurrent  with 
decommissioning  of  the  NDB. 
EFFECTIVE  DATE:  0901  UTC,  May  16. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Shipp,  Jr..  Airspace  Section. 
System  Management  Branch,  .Air  Traffic 
Division.  ASO-532,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  GA  30320:  Telephone  (404) 
305-5591. 

SUPPLEMENTARY  INFORMATION: 
The  Rule 

This  amendment  to  part  71  of  the 
Federal  .Aviation  Regulation  revokes  the 
700  foot  Class  E  airspace  area  at 
Thomaston,  GA.  The  Thomaston  City 
Government  advised  the  Federal 
Aviation  Administration  (F.AA)  of  its 
decision  to  decommission  the  Reginald 
Grant  NDB  effective  February  11,  1994. 
The  F.AA  %vill  cancel  the  Standard 
Instrument  Approach  based  on  the 
Reginald  Grant  NDB.  Controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  will  no  longer  be 
needed  to  contain  IFR  operations  at 
Thomaston.  G,A.  In  addition,  the 
operating  status  of  the  Reginald  Grant 
Airport  is  changed  from  IFR  operations 
to  VFR  operations  concurrent  with  the 
decommissioning  of  the  Reginald  Grant 
NDB. 

Since  this  action  merely  involves  tho 
revocation  of  Class  E  airspace  area,  as  a 
result  of  the  removal  of  a  navigation  aid 
by  the  Thomaston  City  Government, 
notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  unnecessary. 
Additionally,  since  there  will  no  longer 
be  a  SLAP  at  Thomaston.  Georgia. 
Reginald  Grant  Airport,  the  Class  E 


airspace  area  must  be  removed  to  avoid 
confusion  on  the  part  of  the  pilots  flying 
in  the  vicinity  of  the  Reginald  Grant 
Airport  and  to  promote  safe  and 
efficient  handling  of  air  traffic  in  the 
area.  Therefore.  I  find  that  good  cause 
exists,  pursuant  to  5  U.S.C.  553(d),  for 
making  this  amendment  effective  in  less 
than  thirty  days. 

Designations  for  Class  E  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9A 
dated  June  17,  1993  and  effective 
September  16,  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1,  effective  September  16.  1993.  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  removed 
subsequently  from  the  Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amenchnents  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule  '  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator)' 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

.Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  .Aviation  .Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  17  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(al. 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p  389;  49  U  S.C.  106(g).  14  CFR 
1169. 

§71.1     [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
.Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16,  1993,  is 
amended  as  follows: 


Federal  Register  /  Vol.  59.  No.  Q3  /  Monday.  May  16.  1994  /  Rules  and  Regulations  25303 


mi.  6005  Class  E  ninpace  a.-fvs  exUnding 
ward  from  700  feet  or  luaiv  ahow  tbp 
.  irf ace  of  the  earth. 


\  SO  GA  E5  Thomaston.  GA  | Removed] 

•         •         •*        « 

Issued  in  East  Point.  G<'or<;i.i,  on  Mav  Z 

'allerE.  Denley. 

1  ri;ng  A/ana^'er,  Air  Tniffir  D/i(s(o/i  South-'rn 
'gion 

i|R  Doc.  94-11716  Fil.  (1  5-13-Oi;  8:45  j:r.i 

LING  CODE  «910-1J-M 


:epartment  of  commerce 

1 3ureau  of  Export  Administration 

6  CFR  Parts  770,  771.  772.  773,  774, 
r75,  776,  778,  779,  785.  787.  and  799 

CDockel  No.  940530-4130] 

RIN  0694-AAe3 

Export  Administration  Regulations: 
Changes  In  Categories  3,  4,  and  5  of 
ttie  Commerce  Control  List;  Revisions 
to  Country  Groups  and  Policies; 
Irrplementation  of  Import  Certificate/ 
Delivery  Verification  (IC/DV) 
Procedures  for  Bulgaria  and  Romania; 
Adjustments  to  General  License  GLX 

AGENCY:  Bureau  of  Export 
/ulininistratiun.  Commerce 
t  CTION:  Final  rule. 


SiiMMARY:  The  Burrau  of  Export 
Administration  (BXA)  is  amending  the 
Ilvport  Administration  Regulations 
(  2AR)  by  revising  certain  entries  in 
Categories  3.  4.  and  5  of  the  Commerce 
(i)ntrol  List  (CCL)  to  conform  with 
cljanges  made  to  the  International 
I  vdustrial  List  (IL)  before  the  dissolution 
qf  the  Coordinating  Committee  for 
Ntultilateral  Export  Controls  (COCOM) 
cil  March  31,  1994.  The  COCOM 
c  ■  anges  require  certain  conforming 
fii-isions  to  C^^neral  License  GLX.  A 
pi  licy  decision  on  foreign  availability  of 
ti;  ecommunications  is  announced. 

This  rule  also  revises  the  countries 
t  ut  are  included  in  Country  Croups  V. 
\  /,  and  Y  and  amends  the  special 
c;untr\-  policies  provisions  in  the  EAR 
t(t  reflect  the  changes  in  licensing  policy 
f(»  ■  the  countries  that  have  been  moved 
fi  ( im  one  country  group  to  another. 

This  rule  amends  the  documentation 
r  •  juirenients  provisions  of  the  E.AR  to 
s  nstitute  the  Form  BX.\-629P 
(litatcment  by  Ultimate  Consignee  and 
Piirchaser)  for  the  Yugoslav  End-Use 
Certificate  requirement.  Finally,  this 
ni  e  amends  the  documentation 
n  ( juirements  provisions  in  the  EAR  to 
ii'plement  Import  Certificate/Delivery 


Verification  (IC/DV)  procedures  for 
Bulgaria  and  Romania. 
DATES:  Eff.'-ctive  date:  This  rule  is 
effective  May  9.  1994. 

Grace  period:  A  60-day  grace  period 
will  apply  to  the  requirement  to  obtain 
a  Bulgarian  or  Romanian  import 
Certificate  in  support  of  export  or 
ree.xport  license  applications.  During 
the  grace  period,  applications  will  be 
accepted  when  supported  bv  either  a 
Form  BXA-629P  (Statement  by  Ultimate 
Consif^nee  and  Purchaser)  or  a  Bulgarian 
or  Romanian  Import  Certificate. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  of  a  technical  nature,  th.e 
following  persons  in  the  Office  of 
Technology  and  Policy  Analysis  are 
available: 

Categorj'  1;  [cff  Tripp— (2C2)  482-1309 
Category  2:  Surendra  Dhir— (202)  482- 

5G95 
Calegnrv  3:  Robert  Lemei— (202)  482- 

1641 
Categorv  4:  Joseph  Young— (202)  482- 

0706 
Categorv'  5:  Dale  Jensen- (202)  482- 

0730 
Categorv  6:  Joseph  Chuchla— (202)  482- 

1641 
Categories  7  and  9:  Bruce  Webb— (202) 

482-3806 
Category  8:  Steve  Clagett — (202)  482- 

3550 ' 

For  information  on  Import  Certificate/ 
Deliver,'  Verification  (IC/DV) 
Procedures  for  Bulgaria  and  Romania 
and  changes  in  Country  Groups  and 
countr}'  policies,  contact  Rodney 
Joseph.  Office  of  Technology  and  Policy 
Analysis.  Telephone:  (202)  482-0171. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  final  rule  revises  new  General 
License  GLX  (59  FR  15621)  to  resolve 
certain  ambiguities  and  to  reflect 
changes  in  national  security  controls. 
For  instance.  Supplement  No.  1  to  part 
771  is  revised  to  delete  4.A03.C  and 
4A03.b  because  the  paragraph 
references  are  now  incorrect  and  new 
Administrative  Exception  Notes  make 
listing  on  the  Supplement  unnecessary. 

This  rule  amends  a  number  of  ECCNs 
in  the  Commerce  Control  List  (CCL)  to 
conform  with  recent  changes  in  the 
COCOM  International  Industrial  List 
(IL).  ECCN  3A01.a.3  is  revised  to  control 
"microprocessor  microcircuits". 
■microcomputer  microcircuits",  and 
microcontroller  microcircuits  that; 

(1)  Have  an  arithmetic  logic  unit  with 
an  access  width  of  32  bit  or  more  and 
a  "composite  theoretical  performance" 
(  •CTP")  of  80  million  theoretical 
operations  per  second  (Mtops)  or  more; 
(2)  are  manufactured  from  a  compound 


semiconductor  and  operate  at  a  cl(x.k 
frequency  exceeding  40  MHz;  or  (3) 
have  more  than  one  data  or  instruction 
bus  or  serial  communication  port  for 
external  interconnection  in  a  parallel 
processor  with  a  transfer  rate  exceeding 
2.5  Mbyte/s.  ECCN  3A01.e.l  is  revised 
to  indicate  that  it  does  not  control 
batteries  with  volumes  equal  to  or  less 
than  27  cm'  (e.g..  standard  C-ceiis  or  R- 
14  batteries). 

This  rule  also  revises  ECCN  3C03A  to 
control  organo-arsenic.  organo- 
antimony.  and  organo-phosphorus 
compounds  having  a  purity  (inorganic 
element  basis)  better  than  99.999%.  In 
addition,  a  Note  is  added  to  3C03A 
indicating  that  the  entry  controls  only 
those  compounds  whose  metallic,  partly 
metallic  or  non-metallic  element  is 
directly  linked  to  carbon  in  the  organic 
part  of  the  molecule. 

This  rule  removes  specific  control 
language  in  ECCN  4A03A  applicable  to: 
(1)  Disk  drives  and  solid  state  storage 
equipment  and  input/output  control 
units  designed  for  u.se  with  such 
equipment  and  (2)  coJor  displays  and 
monitors. 

ECCN  4A03A  retains  specific  control 
parameters  for  "assemblies"  and 
graphics  accelerators  or  graphics 
coprocessors.  ECCN  4.A03A  controls;  (1) 
"assemblies"  that  are  specially  designed 
or  modified  to  be  capable  of  enhancing 
performance  by  aggregation  of 
"computing  elements"  ("CEs")  so  that 
the  "CTP"  of  the  aggregation  exceeds 
260  Mtops  and  (2)  graphics  accelerdtors 
or  graphics  coprocessors  exceeding  a 
"3-D  Vector  Rate"  of  1.600,000. 

The  following  changes  are  made  in 
the  Notes  for  Category'  4:  (1)  Advisory 
Notes  1  and  2  are  revised  to  conform 
with  the  new  paragraph  designations  in 
ECCN  4A03A  (there  are  no  changes  in 
the  administrative  exceptions  levels):  (2) 
Advisory  Note  3  is  revi.sed  bv 
establishing  new  administrative 
exceptions  treatment  levels  for  exports 
to  Country  Groups  Q.  W.  and  Y  and  the 
People's  Republic  of  China  for  "digital 
computers"  (a  "CTP"  not  exctfeding 
1 .000  Mtops).  graphics  accelerators  or 
graphics  coprocessors  (a  "3-D  vector 
rate"  not  exceeding  3  million)  and 
equipment  specially  designed  to 
provide  for  the  external  interconnection 
of  "digital  computers"  or  associated 
equipment  (a  total  data  transfer  rate  not 
exceeding  400  MByte/second);  (3) 
Advisor\'  Note  4  is  removed  and 
reserved  because  4A03A  no  longer 
contains  control  parameters  that  apply 
specifically  to  disk  drives  and  input/ 
output  control  units  therefor;  (4) 
Advisory  Note  6  is  revised  bv 
establishing  new  favorable 
consideration  levels  for  Country  Croups 
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Q.  \V,  and  Y  and  the  People's  Republic 
of  China  for  "digital"  computers  (a 
"CTP"  not  exceeding  1.500  Mtops)  and 
for  graphics  accelerators  or  graphics 
coprocessors  and  equipment  specially 
designed  to  prov  ide  for  the  external 
interconnection  of  "digital"  computers; 
(5)  Advisor.'  Note  7  is  revised  to 
conform  with  the  new  paragraph 
designations  in  ECCN  4A03A  (there  are 
no  changes  in  the  favorable 
consideration  levels),  and  (8)  a  new 
Advisory  Note  8  is  added  to  provide 
administrative  exceptions  treatment  for 
equipment  controlled  by  4A03.g  that  is 
exported  for  use  in  interconnecting 
peripheral  equipment  to  "digital 
computers"  not  controlled  by  4A03.b. 

In  the  telecommunications  section  of 
Category  5,  ECCN  5A02A  is  revised  to 
control  modems  using  the  "bandwidth 
of  one  voice  channel"  with  a  "data 
signalling  rate"  exceeding  28.800  bit/s. 
Previously.  ECCN  5A02A  controlled 
modems  exceeding  19.200  bit/s.  On 
January  13.  1994,  BXA  published  a 
determination  that  foreign  availability 
exists  within  the  meaning  of  the  Export 
Administration  Act  (EAA)  for  certain 
telecommunications  equipment 
controlled  under  ECCN  5.'\02.a  to 
Country  Groups  Q,  W,  Y.  Z.  and  the 
People's  Republic  of  China  (59  PR 
1924).  The  determination  applies  to 
telecommunications  transmission 
equipment  employing  digital 
techniques,  including  digital  processing 
of  analog  signals,  and  designed  to 
operate  at  digital  transfer  rates  up  to  623 
Mbit/s. 

The  determination  notice  specified 
that  tlie  Administration  would  enter 
into  negotiations  to  preserve  national 
security  interests  concerning  this 
equipment.  The  Administration  intends 
to  negotiate  to  remove  foreign 
availability  of  this  high  technology 
equipment  to  military  end-users  in 
Country  Groups  Q,  W,  Y,  and  the 
People's  Republic  of  China. 

It  has  been  determined  that  the 
validated-license  requirement  is 
retained  on  telecommunications 
equipment  controlled  by  ECCN  5A02.a 
to  mihtary  end-users  and  for  military 
end-uses  in  Country  Groups  Q.  \V,  Y 
and  the  People's  Republic  of  China, 
consistent  with  EAA  section  5(c)(6),  to 
allow  meaningful  negotiations  to  take 
place.  Section  5(c)(6)  permits  the 
Secretary  of  Commerce  to  maintain 
controls,  notwithstanding  foreign 
availability,  for  an  initial  period  of  six 
months.  For  purposes  of  this  control, 
military  end-users  and  end-uses  include 
conventional  military  activities  and  all 
proliferation  activities  described  in  Part 
778  of  this  subchapter. 


This  action  docs  not  affect  the  control 
status  of  this  equipment  to  other  end- 
users  or  destinations.  General  License 
GLX  continues  to  be  available  for 
shipments  of  equipment  controlled  bv 
ECCN  5A02,  except  5A02.h  and  i.  to' 
civilian  end-users  and  for  civilian  end- 
uses  in  Country  Groups  QWY  and  the 
PRC.  In  addition,  all  of  ECCN  5A02 
remains  eligible  for  General  License 
GFW  to  Country  Groups  T  &  V,  except 
Iran.  SvTia.  and  the  PRC.  Foreign  policy 
controls  are  retained  on  all  items 
controlled  by  ECCN  5A02  to  Country 
Groups  S  and  Z,  Iran  and  Syria,  and  the 
South  African  military  and  police. 
Exporters  are  also  reminded  that  the 
Department  of  the  Treasury's  Office  of 
Foreign  Assets  Control  maintains 
prohibitions  on  exports  to  Iraq.  Haiti, 
and  the  Federal  Republic  of  Yugoslavia 
(Serbia  and  Montenegro). 

In  the  Notes  for  Telecommunications 
in  Category  5.  Advisor\'  Notes  1,8,  11, 
12,  13.  14,  15,  16,  17,  and  19  are  revised, 
and  new  Advisory  Notes  23  through  27 
are  added.  Advisory  Note  8  is  revised  to 
provide  administrative  exceptions 
treatment  to  the  People's  Republic  of 
China  for  test,  inspection,  and 
production  equipment  controlled  by 
5B01A  or  5B02A  and  "software"  and 
technology  for  such  equipment. 
Advisory  Notes  11,  12,  and  13  are 
revised  to  restrict  their  application  to 
Albania,  Bulgaria,  the  People's  Republic 
of  China,  Mongolia,  Romania,  and 
Vietnam.  Advisory  Notes  14  and  17  are 
revised  to  clarify  which  parties  are 
responsible  for  the  supervision  of 
controlled  spare  parts. 

Advisory  Note  15  is  revised  to  restrict 
its  application  to  Bulgaria  and  Romania. 
Advisory  Note  16  is  revised  to  restrict 
its  application  to  Albania,  Bulgaria, 
Mongolia,  Romania,  and  Vietnam. 
Advisory  Note  19  is  revised  by 
removing  references  to  the  Czech 
Republic  and  the  Slovak  Republic. 
Notes  25  and  27  are  added. 

This  rule  revises  the  country  policy 
pro\isions  in  §  785.2  to  conform  with 
changes  in  licensing  policies  for 
proscribed  countries.  This  rule  also 
moves  Poland,  the  Czech  Republic  and 
the  Slovak  Republic  from  Country 
Group  W  to  Country  Group  V.  As  a 
result  of  this  change,  Poland  and  the 
Czech  and  Slovak  Republics  are  now 
eligible  for  exports  under  certain  special 
license  procedures  (e.g.,  the  Distribution 
License  Procedure)  and  general  licenses 
(e.g.,  General  License  GFW). 

This  rule  also  amends  the  EAR  to 
include  new  supporting  document 
requirements  based  on  the 
implementation  of  Import  Certificate/ 
Delivery  Verification  (IC/DV) 
procedures  for  Bulgaria  and  Romania. 


Bulgarian  and  Romanian  ICs  and  DVs 
are  issued  by  the  respective  Ministries 
of  Trade  in  each  country.  Supplement 
No.  1  to  Part  775  is  amended  to  add  the 
addre.sses  of  these  issuing  agencies. 

This  rule  also  amends  Supplement 
No.  1  to  Part  775  by  revising  the  name 
of  the  agency  that  issues  Indian  Import 
Certificates  to  small  scale  industries  c'md 
f-ntities. 

On  January  2,  1992  (57  FR  8),  the 
Bureau  of  Export  Administration  (B.XA) 
published  a  final  rule  clarifying  that  the 
geographical  area  fonnerly  known  as  the 
Soviet  Union  remained  a  controlled 
destination  as  listed  in  Country  Croup 
Y.  That  rule  allowed  exporters  to  use 
the  designation  "L'nion  of  Soviet 
Socialist  Republics",  "Soviet  Union",  or 
"USSR"  on  export  control  documents 
involving  that  geographic  area  until  new 
political  entities  were  identified.  This 
final  rule  revises  Supplement  No.  1  to 
part  770,  Supplement  No.  5  to  part  778. 
and  §  785.2(a)(1)  to  include  a  listing  of 
the  states  located  in  the  geographic  area 
of  the  former  Soviet  Union.  These  new 
designations  should  be  used  on  all 
export  control  documents. 

The  dissolution  of  the  former  Socialist 
Federal  Republic  of  Yugoslavia 
(Yugoslavia)  has  raised  questions  among 
exporters  concerning  the  export  control 
requirements  for  that  geographic  area. 
The  geographic  area  formerly  known  as 
Yugoslavia  continues  to  fall  within 
Country  Group  V.  At  this  time,  the 
provisions  of  the  EAR  that  apply  to  this 
area  remain  unchanged,  except  that  this 
rule  revises  the  documentation 
requirements  to  substitute  a  Form  BXA- 
629P,  Statement  by  Ultimate  Consignee 
and  Purchaser,  for  the  Yugoslav  End- 
I'se  Certificate  requirement.  In  addition, 
this  rule  eliminates  the  Yugoslav  End- 
Use  Certificate  requirement  for  exports/ 
reexports  under  the  Distribution  License 
and  the  Service  Supplv  Procedure. 

The  Consignee/Purchaser  Statement 
procedure  set  forth  in  §  775.2  provides 
a  broader  range  of  exemptions  than  was 
previously  available  under  §  775. 5  for 
the  Yugoslav  End-Use  Certificate. 

Finally,  this  rule  revises  §  776.10(a)(2) 
to  make  the  special  documentation 
requirements  for  exports  to  Country 
Groups  QWY  and  the  People's  Republif 
of  China  of  electronic  computers  and 
related  equipment  conform  with  the 
revisions  made  by  this  rule  in  the 
Advisory  Notes  for  Category  4. 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  not  significant  for  purposes  of 
Executive  Order  12866. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
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^  seq.).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
Or.94-0002.  0694-0005.  0694-0007. 
0694-0008,  0694-0010.  0694-0013. 
0fi94-0015.  0694-0017.  0694-0021. 
0694-0073.  and  0694-0078. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 

10  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
I>53)  or  by  any  other  law.  under  section 
:t(a)  of  the  Regulator)-  Flexibility  Act  (5 

J.S.C.  603(a)  and  604(a))  no  initial  or 
:  ihal  Regulatory  Flexibility  Analysis  has 
I Q  be  or  will  be  prepared. 

5.  The  provisions  of  the 
.Administrative  Procedure  Act.  5  U.S.C. 

1 1  )3.  requiring  notice  of  proposed 
nilemaking.  the  opportunity  for  public 
I  >  ulicipation,  and  a  delay  in  the 
efective  date,  are  inapplicable  because 
tihis  regulation  involves  a  military'  or 
foreign  affairs  function  of  the  United 
States.  Further,  no  other  law  requires 
that  a  notice  of  proposed  rulemaking 
and  an  opportunity  for  public  comment 
be  given  for  this  rule. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Sharron  Cook.  Office  of 
Technology  and  Policy  Analysis,  Bureau 
of  Export  Administration.  Department  of 
Commerce.  P.O.  Box  273.  Washington. 
DC  20044. 

List  of  Subjects 

^5  CFR  Part  770 

Administrative  practice  and 
procedure.  Exports. 

15  CFR  Parts  771.  772.  773.  774.  775. 
776.  and  799 

Exports.  Reporting  and  recordkeeping 
requirements. 

CFR  Part  778 

ixports.  Nuclear  energy.  Reporting 
^d  recordkeeping  requirements. 

'•  CFR  Part  779 

bmputer  technology.  Export, 
Reporting  and  recordkeeping 
requirements.  Science  and  technology. 

ija  CFR  Part  785 
Exports. 


15  CFR  Part  787 

Boycotts,  Exports^,  Law  enforcement. 
Penalties,  Reporting  and  n*cordkeeping 
requirements. 

Accordingly,  parts  770.  771.  772.  773. 
774.  775.  776]  778.  779.  785. 787. and 
799  of  the  Export  Administration 
Regulations  (15  CFR  parts  730-799)  are 
amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
parts  770.  771.  772.  774.  787.  and  799 
is  revised  to  read  as  follows: 

Authority:  Pub.  L.  90-351,  82  Stat.  197  (18 
U  S.C.  25U)-et  seq).  as  amended;  set:.  101, 
Pub.  L.  93-153.  87  Stat.  576  (30  U.S.C  185). 
as  amended;  sec.  103.  Pub.  L.  94-163,  89 
Stat.  877  (42  U.S.C.  6212).  as  amended;  sees. 
201  and  201(1  l)(e).  Pub.  L.  94-258.  90  Stat. 
309  (10  use.  7420  and  7430(e)).  as 
amended;  Pub.  L.  95-223,  91  Stat.  1626  (.50 
U.S.C  1701  ef  se«j.);  Pub.  L.  95-242,  92  Stat. 
120  (22  use  3201  ef  seq.  and  42  U.S.C 
2139a);  .sec.  208.  Pub.  L.  95-372,  92  Stat.  668 
(43  U.S  C  1354);  Pub.  L.  96-72,  93  Stat   503 
(50  use.  App.  2401  ef  seq],  as  amended 
(extended  by  Pub.  L.  103-10,  107  Stat.  40); 
sec.  125,  Pub.  L  99-64.  99  Stat  156  (46 
use.  466c);  E.O.  11912  of  April  13.1976(41 
FR  15825.  April  15,  1976);  E;0.  12002  of  July 
7,  1977  (42  FR  35623,  July  7,  1977).  as 
amended;  E.O.  12056  of  May  11. 1978  (43  FR 
20947:  May  16,  1978);  E.O.  12214  of  May  2. 
1980  (45  PR  29783.  May  6,  1980);  E.O.  12735 
of  November  16.  1990  (55  FR  48587. 
November  20. 1990),  as  continued  by  Notice 
of  November  12,  1993  (58  FR  60361. 
November  15,  1993);  E.O.  12867  of 
September  30,  1993  (58  FR  51747.  October  4. 
1993);  and  E.O.  12868  of  September  30. 1993 
(58  FR  51749.  October  4,  1993). 

2.  The  authority  citation  for  15  CFR 
parts  773.  775.  778.  779.  and  785  is 
revised  to  read  as  follows: 

Authority:  Pub.  L.  90-351.  62  Stat.  197  (18 
use.  2510  ef  seq).  as  amended;  Pub.  L.  95- 
223,  91  Stat.  1626  (50  U.S.C  1701  et  seq). 
Pub.  L.  95-242,  92  Stat.  120  (22  U.S.C.  3201 
ef  .•;f'<7.  and  42  U.S.C  2139a);  Pub.  L.  96-72. 
93  Stat.  503  (50  U.S.C  App.  2401  ef  seq).  as 
amended  (extended  by  Pub.  L.  103-10,  107 
Stat.  40);  E.O.  12002  of  )uly  7,  1977  (42  FR 
35623,  July  7,  1977).  as  amended;  E.O.  12058 
of  May  11,  1978(43  FR  20947.  May  16.  1978); 
E.O.  12214  of  May  2,  1980  (45  FR  29783,  .May 
6.  1980);  E.O.  12735  of  November  16.  1900 
(55  FR  48587,  .November  20,  1990),  as 
continued  by  Notice  of  November  12, 1993 
(.58  FR  60361,  November  15,  1993);  E.O. 
12867  of  September  30. 1993  (58  FR  51747, 
October  4,  1993);  and  E.O.  12868  of 
September  30,  1993  (58  FR  51749,  October  4, 
1993). 

3.  The  authority  citation  for  15  CFR 
part  776  continues  to  read  as  follows: 

Authority:  Pub  L.  90-351,  82  Stat.  197  (18 
use.  2510  ef  seq).  as  amended;  Pub.  L.  95- 
223.  91  Stat.  1626  (50  U.S.C  1701  ef  seq): 
Pub.  L.  95-242,  92  Stat.  120  (22  U.S.e.  3201 
ef  seq.  and  42  U.S.C.  2139a);  Pub.  L.  96-72, 
93  Stat.  503  (50  U.S.C  App.  2401  ef  seq.).  as 
amended  (extended  by  Pub.  L.  103-10,  107 


Stat.  40);  sec.  125.  Pub.  L.  99-64,  99  Stat.  156 
(46  use.  466c);  E.O.  12002  of  July  7,  1977 
(42  FR  35623,  July  7,  1977).  as  amended;  E.O. 
12058  of  .May  11,  1978  (43  FR  20947.  May 
16,  1978);  E.O.  12214  of  May  2.  1980  (45  FR 
29783,  May  6.  1980);  E.O.  12735  of  NovembHr 
16,  1990  (55  FR  48587,  November  20,  1990), 
as  continued  by  Notice  of  November  12,  1993 
(58  FR  60361.  November  15.  1993);  E.O. 
12867  of  September  30,  1993  (58  FR  51747, 
October  4,  1993);  and  E.O.  12868  of 
September  30. 1993  (58  FR  51749.  October  4. 
1993). 

PART  770— {AMENDED) 

4.  Supplement  No.  1  to  part  770  is 
amended: 

a.  By  removing  and  rescr\  ing  the 
entry  for  "Country  Croup  W"; 

b.  By  revising  the  entry  for  "Country 
Group  Y";  and 

c.  By  adding  a  NOTE  at  the  end  of  the 
Supplement  to  read  as  follows: 

Supplement  No.  1 — Country  Groups 


Country  Group  W  [Rescrxedl 
Country  Group  Y 

Albania 

Armenia 

Azerbaijan 

Belarus 

Bulgaria 

Cambodia 

Estonia 

Georgia 

Kazakhstan 

Kyrgyz-stan 

Laos 

Latvia 

Lithuania 

Moldova 

Mongolia 

Russia 

Tajikistan 

Turkmenistan 

Ukraine 

Uzbekistan 

Vietnam 


Note:  Contact  the  Office  of  Foreign  Assets 
eonUx)l  (OF AC),  U.S.  Department  of  the 
Treasury.  (202)  266-2500.  before  exporting  to 
Libya,  Iraq,  Haiti,  or  the  Federal  Republic  of 
Yugoslavia  (Serbia  and  Montenegm). 

PART  771— {AMENDED] 

5.  Section  771.20  is  amended  by 
revising  the  second  sentence  of 
paragraph  (b)  to  read  as  follows: 

§771.20    General  License  GLX:  Exports  to 
Country  Groups  QWY  and  ttie  People's 
Republic  of  China. 

•        •        •         •         • 

(b)  •   •   *  Likelihood  of  approval 
notes  that  apply  only  to  the  PRC.  or  to 
specified  destinations  in  Country  Croup 
Y  also  qualify  for  this  general  license  to 
eligible  destinations  (however,  those 
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notes  indicating  Country  Group  Q  or  ^V 
c><^yy,  are  specifically  nof  eligible).  *   *    * 

*         «         *         •         * 

6.  Section  771.23  is  amended  by 
rt!vising  the  si.xth  sentence  of  paragraph 
(.  )  to  read  as  follows: 

§771.23    General  License  GFW. 

•  •  •  •  • 

(c)  •   *   *  In  addition,  GFW  may  be 
used  to  export  to  eligible  countries  anv 
commodities  (but  not  softwam)  eligible 
under  ^  771.20  for  General  Lie  ense  GLX. 


Supplement  No.  1  to  Part  771 
I.Amended] 

7.  Supplement  No.  1  to  part  771  is 
amended  under  category  4  by  removing 
tiie  entrv  ■■4A03.C  (having  a  CTP  of 

1 .000  MTOPS  or  less)".  re\  ising  the 
entry  "4A03A.h  (having  a  3-D  vector 
rate  less  than  3M  vectors/sec.)"  to  read 
■■4A03A.d  (having  a  3-D  vector  rate  less 
than  3M  vectorssec.)".  and  revising  the 
entrv  •'4A03A.k'  to  read  ■•4A03A  f 

PART  772— [AMENDED] 

8.  Section  772.11  is  amended: 

a.  By  removing  the  phrase  "Yugoslav 
End-Use  Certificate."  in  paragraph 
(h)(2)(i);  and 

b.  By  revising  the  introduclorv  te.xt  of 
paragraph  (k)(l)  to  read  as  follows: 

§  772. 11     Amending  export  licenses. 

•  •  •  •  * 

(k)  •    *    *  (1)  Change  in  party  or 
increase  m  net  quantity  not  in 
accordance  with  current  supporting 
document.  The  applicant  shall  obtain  a 
now  or  appropriately  amended 
hiternational  Import  Certificate  (§  775.3 
of  this  subchapter).  People's  Republic  of 
China  End-User  Certificate  (§  775  6  of 
this  subchapter),  Indian  Import 
Certificate  (§  775.7  of  this  subchapter), 
or  Bulgarian,  Czech,  Hungarian.  Polish, 
Romanian,  or  Slovak  Import  Certificate 
(*»  775  8  of  this  subchapter)  before 
submitting  a  request  to  amend  an  export 
license  by  proposing  to  change  any 
party  to  the  transaction  named  on  the 
license  or  by  increasing  the  net  quantity 
set  forth  on  the  license  if  the  proposed 
change  is  not  in  accordance  with  the 
current  supporting  document  covering 
the  license.  The  original  copy  of  the 
new  or  amended  certificate  shall  be: 


PART  773— [AMENDED] 

9.  Section  773.3  is  amended  as 
follows: 

a.  By  removing  and  reserving 
paragraph  (h):  and 


b.  By  removing  paragraph  (j)(2)(ii)  and 
redesignating  paragraph  (j)(2)(iii)  as 
paragraph  (j)(2)(ii). 

10.  Section  773.7  is  amended  as 
follows: 

a.  By  revising  paragraph  (d)(l)(iii): 

b.  By  removing  and  reserving 
paragraph  (e); 

c  By  removing  the  fifth  sentence  from 
paragraph  (k),  introductory  text. 

§773.7    Service  Supply  Procedure. 

•  «  •  *  * 

Id)*    •    • 

(1)'    *   * 

(iii)  Documents  waived.  An 
application  for  a  Service  Supply  License 
(.SL)  need  not  be  supported  by  the 
l.mport  Certificate  or  Consignee/ 
Purchaser  Statement  otherwise  required 
under  §§  775.2  or  775.3  of  this 
subchapter. 


§773.8    [Amended) 

1 1.  In  §  773.8,  paragraph  |d)(l)  is 
amended  by  revising  the  phrase  "an 
Import  Certificate,  a  consignee/ 
purchaser  statement,  or  a  Yugoslav  End- 
Use  Certificate  to  '  to  read  "an  Import 
Certificate  or  a  consignee/purchaser 
statement  to '. 

Supplement  No.  3  to  Part  773 
[Amended] 

12.  Supplement  No.  3  to  part  773  is 
amended  by  removing  the  term 
"Yi:posla\ia.". 

PART  774— [AMENDED] 

13.  Se(  tion  774.3  is  amended  by 
revising  paragraph  (c){l)()i)  to  read  as 
follows: 

§  774.3    How  to  request  reexport 
authorization. 


|c)  *    *    * 

(D*    •    * 

(ii)  !f  the  required  document  is  a 
People's  Republic  of  China  End-User 
Certificate,  a  Singapore  Import 
C^ertificate  and  Delivery  Verification,  or 
a  Indian  Import  Certificate,  and  the 
same  document  must  be  furnished  to 
the  export  control  authorities  of  the 
country  from  which  the  reexport  will  be 
made,  the  Office  of  Export  Licensing 
will  permit  the  applicant  to  submit  or  to 
retain  on  file,  as  appropriate  (see 
§  774.3(c)(l)(i)),  a  reproduced  copy  of 
the  document  being  furnished  to  tlie 
country  of  reexport.  If  the  required 
documentation  cannot  be  obtained,  a 
waiver  may  be  requested  in  accordance 
with  the  applicable  provisions  of  the 
Export  Administration  Regulations  (15 
CFR  parts  730-799).  (See  §  775. 7(i)  of 


this  subchapter  for  waiver  of  an  Indian 
Import  Certificate.) 


PART  775— [AMENDED] 

§775.1     [Amended] 

14.  In  §  775.1.  in  the  fable  in 
piu-agraph  (b)  is  amended,  as  follows: 

a.  By  removing  entry  3.; 

b.  By  redesignating  entries  4  through 
7.  as  entries  number  3.  through  6., 
respectively; 

c.  By  revising  the  phrase  "Czech 
Republic,  Hungary,  Poland,  or  Slo\  ak 
Republic"  in  the  second  column  for 
newly  designated  entry  5.  to  read 
"Bulgaria,  Czech  Republic,  Hungary, 
Poland,  Romania,  or  Slovak  Republic' 
and 

d.  By  revising  the  phrase  "Czech 
Republic,  Hungary,  Poland,  or  Slovak 
Republic  ■  in  footnote  1  to  the  table  lo 
read  "Bulgaria,  Czech  Republic, 
Hungary,  Poland.  Romania,  or  Slovak 
Republic". 

15.  Section  775.2  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  775.2    Form  BXA-629P,  statement  by 
ultimate  consignee  and  purchaser. 

•  •         «         •         • 

fb)*   •   * 

(1)  An  International  Import  Certificate 
(i)  775.3),  a  People's  Republic  of  China 
End-User  Cx^rtificate  (§  775  6),  an  Indian 
Import  Certificate  (§  775.7).  or  a 
Bulgarian.  Czi'ch,  Hungarian,  Polish, 
Romanian,  or  Slovak  Import  C4>rtifica!e 
(§  775.8)  is  required  in  support  of  the 
application. 

•  «         *         *         * 

16.  Section  775.3  is  amended  by 
rexising  paragraph  (b)  introductory  text 
and  footnote  1  to  read  as  follows: 

§  775.3    International  Import  cenitlcate  and 
delivery  verification  certificate. 

•  *         •         •         • 

(b)  De>;tinations.  The  following 
c  ountry  destinations  are  subject  to  the 
International  Import  Certificate/Delivery' 
Verification  Certificate  System 
requirements:' 

•  *         *         •         • 

>  Si'n  §  775.6  for  Peoples  Republic  of  China 
Er.d-L'se  Certificate  rt^quirements.  §  775.7  for 
Inciian  Import  Cc^rtificate  requirement!,,  and 
§  775.8  for  Bulgarian,  Czech.  Hung-irinn. 
Polish.  Romanian,  or  Slovak  Import 
rrrtificate  requirements. 

§775.5    [Removed] 

17.  .Section  775.5  is  removed  and 
reserved. 

18.  Section  775.8  is  amended: 

a.  By  revising  the  section  heading; 

b.  By  revising  the  first  sentence  of 
paragraph  (a); 
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iy  revising  paragraph  {b)(2);  and 
}y  revising  the  first  sentence  of 


pare  f  raph  (e)  to  read  as  follows: 


§775 


8 


la 
dpp 


Bulgarian,  Czech.  Hungarian. 
Polish.  Romanian,  or  Slovak  Import 
Certificates. 

nt^quirervents.  Liconsi- 
ications  to  export  or  riHJxport  items 
ideiijtjned  by  the  code  letter  "A"  on  tlu' 
Conj:i;erce  Control  List  to  Bulgaria,  the 
rze(  h  Republic.  Hungar>-.  Poland, 
P.oirania,  or  the  Slovak  Republic  mus! 
be  dixompanied  bv  the  ori<4inal  In-.por 
Cert  *■  .  .-      .        - 

:ni;i 
this 

(b 
(2 
f:er: 


ficate  issued  by  the  appropriate 
■>tr>-  listed  in  vSupplement  No.  1  oi 
art  775.    •    •    •    " 

*    «   * 

Tt'mporar}- expert.  An  hrport 
licate  need  not  be  submitted  to 
supbort  a  license  application  to  export 
com  ^odities  or  software  for  temporary 

iition.  demonstration,  or  testint; 
purposes  in  Bulgaria,  the  Czech 

dilic,  Hungan,'.  Polaru!.  Roniinia.  or 
ovak  Repubiir. 


Repi 
rhe  $ 


(e 


fcxpt  1 1  Licensing  will,  on  a  selective 


19 

a. 
b 

para 
c. 


Jelixen,-  Venfir  aticn  The  Ollice  of 


proc  ^  lure 


require  Deliver)  Verification 
ments  for  shipments  to  Bulgaria. 


basii 

dor.i 

the(tkech  Republic.  Hungary.  Poland. 

Rom 

are  s 


Hxia.  and  the  Slovak  Republic  that 
bject  to  the  Import  Certificatf! 


Section  775.10  is  a.nenileil; 
:  y  revising  the  introductor\  text; 

y  revising  the  first  sentence  of 
raph  (a); 
^y  revising  the  first  sentence  of 


parantaph  (li): 

d.  3y  revising  the  heading  and  die 
i.^troiuctory  text  of  paragraph  {c)(2); 

c.  4v  revising  the  paragraph  (c)(3); 

f.  !iv  revising  the  first  sentence  of 
parajifaph  (d); 

g.  Jy  revising  the  introductory  text  c;f 
parajiraph  (f); 

h.  Jy  redesignating  footnote  number  4 
•is  fopLnote  number  3.  as  referenced  in 
the  hieading  to  paragraph  (g): 

i.  fly  revising  the  introducttjry  text  of 
paras;raph  (g)(1); 

j.  By  revising  the  introductory  text  of 
para|raph  (g)(2)(i); 

k.  Py  revising  paragraph  (g)(2)(!i);  and 

1.  By  revising  the  introductory  text  of 
paragraph  (h)(1).  to  read  as  follows; 

§775.10    Special  provisions. 

The  following  special  provisions 
apply  as  indicated  to  consignee/ 
purchaser  statements.  International 
Impart  Certificates,  Delivery 
Verification  Certificates.  People's 
Republic  of  China  End-User  Certificates. 
Indian  Import  Certificates,  and 
Bulgjrian.  Czech,  Hungarian.  Polish. 
Romanian,  or  Slovak  Import  Certificates. 


and  other  documents  submitted  in 
stipport  of  export  license  applications. 

(d)  Coded  tenr.s  and  trunslation 
requirements.  All  abbreviations,  c  oded 
terms,  or  other  expressions  on 
consignee 'purchaser  statements. 
International  Import  Certificates. 
Deliver)'  Verification  Certificates. 
Peoples  Republic  of  China  End-lNer 
Certificates.  Indian  Import  Certificates, 
and  Bulgarian.  Czech.  Hungarian. 
Polish.  Romanian,  or  Slovak  Import 
Certificates,  and  other  documents 
having  special  significance  in  the  trade 
or  to  the  parties  to  the  transaction  must 
be  explained  on  an  attachment  to  the 
document.  *   *   • 

(b)  Validity  period.  When  a  People's 
Republic  of  China  End-User  Certificate. 
Indian  Import  Certificate.  Bulga.'ian. 
Czech.  Hungarian,  Polish.  Romanian,  or 
Slovak  Import  Certificate,  or  an 
International  Import  Certificate  is 
obtained  in  support  of  one  or  more 
export  license  applications,  the 
applicant  must  submit  the  first 
application  to  be  supported  by  such 
certificate  to  the  Office  of  Export 
Licensing  (OEL)  within  the  validity 
period  shown  on  the  Certificate  or  6 
months  from  the  date  of  the  Certificate 
was  issued,  whichever  is  shorter.  *    *    * 

(c)  •   •   • 

(2)  International  Import  Certificate. 
Indian  Import  Certificate,  and  the 
Balgahan.  Czech.  Hungarian.  Polish. 
Romanian .  or  Slo\.ak  Import  Certificate 
Whenever  the  requirement  for  an 
International  Import  Certificate.  Indian 
Import  Certificate,  or  a  Bulgarian. 
Czftch,  Hungarian.  Polish.  Romanian,  or 
Slovak  Import  Certificate  for  any 
commodity  is  imposed  or  extended  by 
virtue  of  one  of  the  following; 

•         r         *         •         • 

(3)  People's  Pepublic  of  China  End 
User  Certificate.  Whenever  the 
submission  requirement  for  a  People's 
Republic  of  China  End-L'ser  Certificate 
is  imposed  or  exiendcd  to  any 
commodity  on  the  Commerce  Control 
List  by  the  addition  of  Country  Group  V 
to  the  "Validated  License  Required" 
paragraph  in  the  applicable  entry  on  the 
Commerce  Control  List,  a  license 
application  to  export  such  commodity 
need  not  conform  to  the  submission 
requirement  for  45  days  from  the  date 
such  commodity  becomes  subject  to  the 
requirement. 

(d)  Applicant's  responsibility  for  full 
disclosure.  In  obtaining  a  consignee/ 
purchaser  statement.  International 
Import  Certificate.  People's  Repubiir;  of 
China  End-User  Certificate,  Indian 
Import  Certificate,  and  Bulgarian. 
Czech,  Hungarian.  Polish.  Romanian,  or 
Slovak  Import  Certificate,  the  applicant 


IS  not  nlieved  of  the  responsibility  for 
full  disclosure  of  any  other  information 
concerning  the  ultimate  destination  and 
end-use  that  the  applicant  hds 
knowledge  or  belief,  even  if  inconsistent 
with  the  representations  set  forth  m  th»* 
documents  listed  in  this  paraviMpl: 
(dl.  •  •  • 

•  •        •        »        » 

(f)  Request  for  return  of  (trlith  atvs.  A 
U.S.  exporter  may  be  ."-equested  by  a 
foreign  importer  to  return  an  unused  or 
partially  used  international  Import 
Certificate.  People's  Riipublic  of  China 
End-LIser  Certificate.  Indian  biipcrt 
Certificate,  or  Bulgarian.  C/ech. 
Hungarian.  Polish.  Romani.in.  or  Slovak 
Import  Certificate.  To  mei-t  such 
requests,  exporters  should  .idherc  >i>  thf 
following  procedures 

•  •         *         •         • 

1^1  '•    • 

(1)  Change  in  consignee  or  pun  tj.t^^r 
The  applicant  must  obtain  a  new 
Statement  by  Ultimate  ('onsignii-  ajid 
Pun  baser,  or  an  appropriately  amended 
International  Import  Certificate. 
People's  Republic  of  China  End-t  '>fr 
Certificate,  Indian  Import  CtTtifi<.tite.  or 
Bulgarian.  Czech,  Hungarian.  Polish. 
Romanian,  or  Slovak  Import  C:ertinratf 
before  submitting  a  request  for  an 
amendment  of  an  export  licens»?  thdi 
proposes  a  change  in  consignee  or 
purchaser  in  the  transaction  nanit'd  it: 
the  export  license  if  the  proposed 
amendment  is  not  in  accordance  with 
the  Statement  cr  Certificate  already  on 
file  with  the  applicant  or  the  Office  of 
Export  Licensing.  The  original  copy  of 
the  new  Statement  or  Certificate  be: 

•  •         *         •         • 

(2)  •   *   *  (i)  Increase  not  supported 
by  existing  Statement  or  Certificate 
obtained  in  support  of  license 
application.  The  applicant  shall  obtain 
a  new  Statement  by  Ultimate  Consignee 
and  Purchaser.  ori»n  appmpri.itely 
amended  International  Import 
Certificate.  People's  Republic  of  China 
End-User  Certificate.  Indian  Import 
Certificate,  or  Bulgarian.  Czech. 
Hungarian.  Polish.  Romanian,  or  Slovak 
Import  Certificate  before  submitting  a 
request  for  an  amendment  of  an  export 
license  that  proposes  any  increase  in  the 
quantity  set  forth  in  the  export  license 

if  the  proposed  amendment  is  not  in 
accordance  with  the  State.ment  or 
Certificate  already  on  file  with  the 
applicant  or  the  Office  of  Export 
Licensing.  The  original  copy  of  the  new 
Statement  or  Certificate  shall  be; 

•  •        *        •        * 

(ii)  Increase  supported  by  existing 
Statement  or  Certificate  obtained  in 
support  of  license  application.  (A)  If  a 
proposed  quantitative  amendment  is  in 
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accordance  with  the  single  transaction 
Statement  by  Ultimate  Consignee  or 
Purchaser  or  Certificate  obtained  by  the 
applicant  in  support  of  the  original 
export  license  application,  the 
amendment  shall  include  the  following 
certification,  as  appropriate: 

I  (We)  certify  that  this  request  for 
amendment  of  export  license  number 

.  if  granted,  will  not  exceed  the 

total  quantity  covered  by  the  Statement  By 
Ultimate  Consignee  and  Purchaser  against 
which  this  exfxjrt  license  was  issued. 

I  (We)  certify  that  this  request  for 
amendment  of  export  license  number 

,  if  granted,  will  not  exceed  the 

total  quantity  authorized  under  the  [name  of 
country)  International  Import  Certificate. 
People's  Republic  of  China  End-User 
Certificate.  Indian  Import  Certificate,  or 
Bulgarian,  Czech.  Hungarian.  Polish. 
Romanian,  or  Slovak  Impwrt  Certificate 
number . 

(B)  Where  the  export  license  is  based 
on  a  multiple  transactions  Statement  by 
Ultimate  Consignee  and  Purchaser,  an 
additional  Statement  is  not  required 
from  the  consignee  or  purchaser  to 
support  a  proposed  license  amendment 
for  an  increase  in  quantity.  In  lieu 
thereof,  the  following  certification  shall 
be  placed  on  the  amendment  request: 

I  (We)  certify  that  the  license  listed  above 
is  supported  by  a  Statement  by  Ultimate 
Consignee  and  Purchaser. 

(h)  *   *   *  (1)  Types  of  request.  A 
request  for  exception  to  a  requirement 
for  obtaining  an  International  Import 
Certificate,  People's  Republic  of  China 
End-User  Certificate,  Indian  Import 
Certificate,  or  Bulgarian,  Czech, 
Hungarian.  Polish,  Romanian,  or  Slovak 
Import  Certificate*  may  involve  either  a 
single  transaction  or.  where  the  reason 
necessitating  the  request  is  continuing 
in  natiu-e,  multiple  transactions. 
«         *         *         *         • 

20.  Supplement  No.  1  to  part  775  is 
amended: 

a.  By  adding  in  alphabetical  order  an 
entry  for  "Bulgaria"; 

b.  By  revising  the  phrase  "Deputy 
Chief  Controller  of  Imports  and 
Exports"  under  the  entry  "India",  in  the 
.second  column,  to  read  "Deputy 
Director  General  of  Foreign  Trade"; 

c.  By  adding  in  alphabetical  order  an 
entr\  for  "Romania";  and 

d.  By  removing  the  entrv  for 
"Yugoslavia",  to  read  as  follows: 

e.  By  revising  footnote  at  the  end  of 
the  table,  to  read  as  folloA's: 


Supplement  No.  i— Authorities 
Administering  Import  Certifi- 
cate/Delivery Verification  Sys- 
tem IN  Foreign  Countries  • 

(See  footnotes  at  end  of  table] 


Country  IC/DV  authorities 


System 
adminis- 
tered : 


■•  See  §  775.21c)  for  exceptions  to  the  consig.iee/ 
purchaser  MatemenI  recjuiremenl  where  aoplicarif  is 
unable  to  obtain  this  state.nncnt. 


Bulgaria  ....     Ministry  of  Trade.         IC/DV 
12  Al.  Batenberg, 
1000  Sofia.  Bul- 
garia. 


Romania  ..    National  Export  ICDV 

Control  Agency, 
Ministry  of  Trade. 
17  Apolodor 
Street,  Bucharest, 
Romania. 


'  Facsimiles  of  Import  Certficates  and  Deliv- 
ery Verifications  issued  by  each  of  these 
countnes  may  be  inspected  at  the  Bureau  of 
Export  Administration  Western  Regional  Of- 
fice. 300  Irvine  Avenue,  Suite  345,  Newport 
Beach,  California  92660-3198  or  at  any  U.S. 
Department  of  Commerce  District  Office  (see 
listing  on  page  (ii)  under  District  Office  Ad- 
dresses) Of  at  the  Office  of  Export  Licensing, 
room  1099D,  U.S.  Department  of  ComnneFce, 
14th  Street  and  Pennsylvania  Avenue,  NW., 
Washington.  DC  20230.  Copies  are  not  avail- 
able. 

2 1C— Import  Certificate  and'or  DV— Deliv- 
ery Verification. 

PART  77&— {AMENDED] 

21.  Section  776.10  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§776.10    Electronic  computers  and  related 
equipment. 

•         *         *         *         • 

(a)*   *   * 

(2)  Special  documentation 
requirements.  Applications  to  export  or 
reexport  computers  or  related 
equipment  that  are  described  in 
Advisory  Note  6  to  Category  4,  or  that 
exceed  any  of  the  limits  in  Advisory 
Notes  3  or  6  to  Category  4,  must  include: 

(i)  A  signed  statement  by  a 
responsible  representative  of  the  end- 
user  or  the  importing  agency  describing 
the  end-use  and  certifying  that  the 
"digital"  computers  or  related 
equipment: 

(A)  Will  be  used  only  for  CiVil 
applications;  and 

(B)  Will  not  be  reexported  or 
otherwise  disposed  of  without  prior 
written  authorization  from  the  Office  of 
Export  Licensing; 

(ii)  A  full  description  of  the 
equipment  and  its  intended  application 
and  workload;  and 


(iii)  A  complete  identification  of  all 
end-users  and  their  activities. 


22.  Section  776.11  is  amended  by 
revising  paragraph  (f)(6)(i)(D)  and  by 
revising  paragraph  (0(6)(ii){A)  to  read  as 
follows: 

§776.11     Supercomputers. 

*         *         »         *  ■        * 

(f)  •   *   • 

(6)'    •    * 

(i)*   •   * 

(D)  Bulgarian,  Czech  Republic, 
Hungarian.  Polish.  Romanian,  or  Slo\ak. 
Republic  Import  Certificates — see 
§  775.8  of  this  subchapter. 

(ii)*    *    • 

(A)  Bulgaria,  Czech  Republic, 
Hungary,  Poland,  Romania,  and  Slovak 
Republic.  Reproduced  copies  of  the 
Bulgarian,  Czech,  Hungarian.  Polish, 
Romanian,  and  Slovak  Import 
Certificates; 


PART  778— [AMENDED] 

23.  Supplement  No.  5  to  pari  778  is 
re\  ised  to  read  as  follows: 

Supplement  No.  5 — to  Part  778 — Dual-Use 
Chemical  and  Biological  Equipment; 
Reguibs,  Countries,  and  Other  Destinations 

Armenia 

Azerbaijan 

Bulgaria 

Bolarus 

China 

Cuba 

Georgia 

Kazakhstan 

K\Tgyzstan 

Middle  East ' 

.Moldova 

Mongolia 

Myanmar  (Burma) 

North  Korea 

Russia 

Romania 

South  .Africa 

Southwest  Asia  ' 

Taiwan 

Tajikistan 

Turkmenistan 

I'kraine 

Uzbekistan 

\'ietnam 

PART  779-[AMENDED] 

24.  Section  779.4  is  amended  by 
revising  paragraph  (f)(l)(i)  and  Footnote 
10  to  read  as  follows: 

§779.4    General  license  GTDR:  Technical 
data  under  restriction. 

•         *         *         *         « 

(f)  *   *   ' 
(D*  *  * 


See  §  770.2  of  this  subch.ipicr  fur  ricfi; 
See  footnote  1. 
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Oil  Reexport,  directly  or  indirectly,  to 
CoUntry  Group  Q.  S.  W.'f'  Y.  or  Z.  or  the 
People's  Republic  of  China  any 
tedhnical  data  relating  to  commodities 
controlled  to  Country  Group  W  as 
described  in  the  paragraph  titled 
"Vilidated  License  Required  "  of  any 
enl  !T>-  of  the  Commence  Control  List; 


§ 7795    [Amended] 

35.  Section  779.5  is  aiii(;nded  by 
re\^!sing  the  phrase  'tl'.e  Czech 
Republic.  Hungary.  Poland,  and  the 
Slovak  Republic"  in  paragraph  (a)(:i)  to 
read  'Bulgaria,  the  Czech  Republic. 
Hungary-,  Poland.  Rom.'uiia,  and  the 
Slovak  Republic". 

PART  78S-[AMENDED] 

Za.  Section  785.2  is  amended: 

Oi.  By  revising  paragraph  (a)(1). 
removing  paragraph  (aj(3)  and 
redi!signating  paragraph  (a)(4)  as 
(>aragraph  (a)(3); 

lij.  By  revising  paragraph  (b); 

ci  By  revising  paragraph  (r).  to  read  as 
folliows: 

§  785.2    Country  Groups  Q,  W,  and  Y  ': 
Geographic  area  of  the  former  U.S.S.R., 
Eastern  Europe,  Mongolia,  Cambodia,  Laos, 
and  Vietnam. 

(4)(1)  The  Export  Admiiiistraiion  A(.t 
of  X979.  as  amended  (EAA)  states  that 
it  i^  the  policy  of  the  United  States  to 
endourage  trade  with  all  countries  with 
which  we  have  diplomatic  or  trading 
relations,  except  those  countries  with 
which  such  trade  has  been  determined 
by  the  President  to  be  against  the 
national  interest.  TTie  Act  also  states 
tha^  it  is  the  policy  of  the  L'nitod  States 
to  restrict  the  export  of  goods  and 
technical  data  that  would  make  a 
significant  contribution  to  the  military 
potential  of  any  other  country  or 
combination  of  countries  that  would 
proii?  detrimental  to  the  national 
secijirity  of  the  United  States. 
Accjdrdingly.  and  in  compliance  w  ith 
the  jnther  sections  of  tlie  EAA,  the 
Department  conducts  a  continuing 
review  of  commodities  and  technical 
data  to  assure  that  prior  approval  is 
required  for  the  export  or  reexport  of 
U.S;-origin  commodities  and  technical 


'Of  ffpctive  April  26.  1971.  (:ou:;try  tirouf.  W  in. 
lotis^r  incliidfd  Romania.  A? surancts  eMK.ul(-d 
prior  (n  April  26.  1971.  (hat  .i-for  to  Cniintry  Gnju;i 
W  coriiinue  to  apply  to  Romania.  l)n  M..v  8.  19*12. 
Munf.try  was  removed  frorn  (;oun!r>  {;ruup  VV 
A^ssi;  r*nr.rs  are  no  longt^r  dpplirubip  to  HunsJ')   (i:: 
M.iy  1,  1994.  Pola.id.  ttioCzcrh  KH;j;.Siic.  .ind  it..- 
.Slovi  k  Rppublic  were  moved  from  C^ounlry  {".roup 
W  to  Count.-y  C.-'oup  V.  A.viurance.s  are  no  longer 
.ipplicable  to  Poland,  the  C./t;  h  Kep..:).;t  and  t(.'- 
.Slovi  k  Republic. 

'  S  <  .Supplentriil  No.  1  to  part  770  of  tl-.:s 
•••iJx  !  «[iter  fo'  listing  of  C(>i.:i'r>  f;^! .•;>>. 


data  to  Albania.  Armenia.  Azerbaijan. 
Bulgaria.  Belarus.  Estonia,  Georgia. 
Kazakhstan.  Kyrgyzstan.  Latvia. 
Lidiuania.  Moldova.  Mongolia.  RusMa. 
Romania.  Tajiki.stan.  Tiu-kmenistan. 
Ukraine,  LIzbekistan  and  Vietnam  onl> 
if  the  commodities  or  technical  data 
have  a  potential  for  being  used  in  a 
manner  that  would  prove  detrimental  to 
the  national  security  of  the  United 
States.  The  general  policy  of  the 
Department  is  to  approve  applications 
or  requests  to  export  or  reexport  such 
commodities  and  technical  data  to  these 
destinations  when  the  Department 
determines,  on  a  case-by-case  basis,  tliat 
the  commodities  or  technical  data  are 
for  civiUan  use  or  would  otherwise  not 
make  a  significant  contribution  to  the 
military  potential  of  the  country  of 
destination  that  would  prove 
detrimental  to  the  national  security  of 
the  United  States.  However,  in 
recognition  of  efforts  made  to  adopt 
safeguard  measures  for  exports. 
Bulgaria.  Latvia.  Kazakhstan.  Lithuania. 
Mongolia,  and  Russia  are  accorded 
enhanced  favorable  consideration 
licensing  treatment. 
•         •        *        *        * 

(b)  See  parts  776  and  778  of  tliis 
subchapter  for  foreign  policy  based 
controls  governing  exports  to  Country 
Groups  Q,  W,  and  Y. 

(c)  Country  Group  Q.  Romania 
(Country  Group  Q)  has  been  detennined 
to  present  a  les.ser  strategic  threat,  and 
has  adopted  safeguard  measures  to 
protect  against  the  diversion  of  national 
security  controlled  items.  In  recognition 
of  these  facts,  the  Commerce  Control 
List  includes  several  Advisory  Notes 
that  indicate  likelihood  of  approval  or 
favorable  consideration  for  export  to 
satisfactory  end-users  in  Country  Group 
Q.  Items  not  eligible  for  favorable 
cfin.sideratinn  will  be  reviewed  on  a 
case-bv-case  basis. 


PART  787— [AMENDED] 

Z7.  In  §787.13.  paragraphs  (e)(2)(ii)(B) 
and  (e)(2)(ii)(C)  are  revised  to  read  as 
follows: 

§787.13    Recordkeeping. 

■  <  •  •  • 

(el  *    *    * 

(2)  *    •    • 

lii)*    *    * 

(B)  Records  requin;d  for  exports  under 
the  Distribution  License,  as  required  by 
*:)  773.3  of  this  subchapter; 

{('.]  Records  required  for  exports  undtT 
tlu;  Ser\  ice  Supply  Procedure,  as 
required  by  t)  773.7  of  this  subchapter; 


PART  799— [AMENDED] 

Supplement  No.  1  to  §799.1— 
[Amended] 

28.  In  Supplement  No.  1  to  §7<j!».l.  in 
Category  2  (Materials  Processing),  under 
the  heading  "Notes  for  Category  2" 
following  ECCN  2E9GG.  Advisory  Nott; 
4  is  removed  and  reserved. 

29.  In  Category  3.  ECCN  3A01A  is 
revised  to  read  as  follows: 

3A01 A    Electronic  devices  and 
components. 

Requirements 

Validated  Licensf  lirquirt'd: 
Q.STVWYZ. 

Unit:  Number 

Reason  for  Control:  NS.  MT.  NP  (see 
Notes). 

CLV'.Sl.SOO:  3.A01.c.S3,(K)U:  JAOI.b.l 
to  b  3.  3A01.d  to  3Ani.f.  S.-..000:  lAOl.a. 
3A01.b.4tob.7. 

OCT:  Yes.  except  3A01.a.l  and 
3A01.e.5  (see  Notes). 

<^;FIV;  Yes.  except  3A01  .a.  1 .  3.\01  b.l 
and  b.3  to  b.7.  3A01.C  to  f 

CwX'SG:  Yes.  except  Bulgaria.  Konidnij. 
or  Ru.ssia.  for  3.A01.e.5  only  (see  Notes). 

Notes:  1.  MT  controls  apply  to  tAOl.a.l.a 
2  KP  controls  apply  to  :<A01  r  1 

List  of  Items  Controlled 

a.  General  purpose  integrated  circuits, 
as  follows: 

Note  1:  The  control  status  of  wnfi-rs 
(Tinished  or  unrinished).  in  v\hit:h  ihi- 
function  has  been  determined,  is  to  be 
evaluated  against  the  paramHtrs  of  3A0l.a. 

Note  2:  Integrated  circuits  include  thi; 
following  types:  "Monolithic  integrated 
circuits";  "Hybrid  integrated  c  ircuils ": 
"Multichip  integrated  circuits":  "Film  iyp> 
integrated  circuits",  including  silicon-cin- 
sapphire  mtegrated  circuits:  "Optiinl 
integrated  (■irt:uits". 

a.t.  Integrated  circuits,  desieued  or 
rated  as  radiation  hardt^ned  to  withstand 
either  of  the  following: 

a.l.a.  A  total  dose  of  .IX l(r  Rads(Si). 
or  higher;  or 

a.l.b.  A  dose  rate  upset  of  :>«  lO"  Ra<l-. 
(Si)/s  or  higher; 

a. 2.  Integrated  circuits  descrilied  in 
3A01.a.3  to  a. 10  or  3A01.a  12.  i<s 
follows: 

a. 2. a.  Rated  for  operation  at  an 
ambient  temperature  atiove  348  K  (t-l^'i 
"C); 

a. 2. 1).  Rated  for  operation  at  an 
ambient  temperatunr  below  218  K  (     5.'i 
°C);  or 

a.2.c.  Rated  for  operation  over  tlie 
entire  ambient  temperature  range  from 
218  K  (     55  "O  to  398  K  (-^125  "C). 

Note:  3A01.a.2  does  not  apply  to  inttgrateri 
t.i.'T:uits  for  civil  atitomoh:!.- or  Milvv  ly  tr.iin 
.i,i;ili(  .itifitts. 


25310  Federal  Register  /  Vol.  59,  No.  93  /  Monday.  May  16,  1994  /  Rules  and  Regulations 


a. 3.  "Microprocessor  microcircuits", 
"microcomputer  microcircuits"  and 
microcontroller  microcircuits,  having 
any  of  the  following: 

Note:  3A01.a.3  includes  digital  signal 
processors,  digital  array  processors  and 
digital  coprocessors. 

a.3.a.  An  arithmetic  logic  unit  with  an 
access  width  of  32  bit  or  more  and  a 
"composite  theoretical  performance" 
("CTP ')  of  80  million  theoretical 
operations  per  second  (Mtops)  or  more; 

a.3.b.  Manufactured  from  a  compound 
semiconductor  and  operating  a  clock 
frequency  exceeding  40  MHz;  or 

a.3.c.  More  than  one  data  or 
instruction  bus  or  serial  communication 
port  for  external  interconnection  in  a 
parallel  processor  with  a  transfer  rate 
exceeding  2.5  Mbyte/s; 

a.4.  Electrically  erasable 
programmable  read-only  memories 
(EEPROMs),  static  random-access 
memories  {SR.\Ms).  and  storage 
integrated  circuits  manufactured  from  a 
compound  semiconductor,  as  follows: 

a.4. a.  Electrically  erasable 
programmable  read-only  memories 
(EEPROMs)  with  a  storage  capacity: 

a. 4.a.l.  Exceeding  16  Mbit  per 
package  for  flash  memory  types;  or 

a.4.a.2.  Exceeding  either  of  the 
following  limits  for  all  other  EEPROM 
types: 

a. 4. a. 2. a.  4  Mbit  per  package;  or 

a.4.a.2.b.  1  Mbit  per  package  and 
having  a  maximum  access  time  of  less 
than  80  ns; 

a.4.b.  Static  random-access  memories 
(SR.\Ms)  with  a  storage  capacity: 

a.4.b.l.  Exceeding  4  Mbit  per  package; 
or 

a.4.b.2.  Exceeding  1  Mbit  per  package 
and  having  a  maximum  access  time  of 
less  than  20  ns; 

a.4.c.  Storage  integrated  circuits 
manufactured  from  a  compound 
semiconductor; 

a. 5.  Analog-to-digital  and  digital-to- 
analog  converter  integrated  circuits,  as 
follows: 

a. 5. a.  Analog-to-digital  converters 
having  any  of  the  following: 

a.5.a.l.  A  resolution  of  8  bits  or  more, 
but  less  than  12  bits,  with  a  total 
conversion  time  to  maximum  resolution 
of  less  than  10  ns; 

a.5.a.2.  A  resolution  of  12  bits  with  a 
total  conversion  time  to  maximum 
resolution  of  less  than  200  ns;  or 

a. 5. a. 3.  A  resolution  of  more  than  12 
bits  with  a  total  conversion  time  to 
maximum  resolution  of  less  than  2 
microseconds; 

a.5.b.  Digital-to-analog  converters 
with  a  resolution  of  12  bits  or  more,  and 
a  "settling  time"  of  less  than  10  ns; 


a.6.  Electro-optical  or  "optical 
integrated  circuits"  for  "signal 
processing"  having  all  of  the  following: 

a.6.a.  One  or  more  internal  "laser" 
diodes; 

a.6.b.  One  or  more  internal  light 
detecting  elements;  and 

a.6.c.  Optical  waveguides; 

a.7.  Field  programmable  gate  arrays 
having  either  of  the  following: 

a. 7. a.  An  equivalent  usable  gate  count 
of  more  than  30,000  (2  input  gates);  or 

a.7.b.  A  typical  "basic  gate 
propagation  delay  time"  of  less  than  0.4 
ns; 

a. 8.  Field  programmable  logic  arrays 
having  either  of  the  following: 

a. 8. a.  An  equivalent  usable  gate  count 
of  more  than  30,000  (2  input  gates);  or 

a.8.b.  A  toggle  frequency  exceeding 
133  MHz; 

a.9.  Neural  network  integrated 
circuits; 

a.  10.  Custom  integrated  circuits  for 
which  either  the  function  is  unknown, 
or  the  control  status  of  the  equipment  in 
which  the  integrated  circuits  will  be 
used  is  unknown  to  the  manufacturer, 
having  any  of  the  following: 

a. 10. a.  More  than  144  terminals; 

a.lO.b.  A  typical  "basic  gate 
propagation  delay  time"  of  less  than  0.4 
ns;  or 

a.lO.c.  An  operating  frequency 
exceeding  3  GHz; 

a.ll.  Digital  integrated  circuits,  other 
than  those  described  in  3A01.a.3  to  a.lO 
.  or  3A01.a.l2.  based  upon  any 
compound  semiconductor  and  having 
either  of  the  following: 

a. 11. a.  An  equivalent  gate  coimt  of 
more  than  300  (2  input  gates);  or 

a.ll.b.  A  toggle  frequency  exceeding 
1.2  GHz; 

a.  12.  Fast  Fourier  Transform  (FFT) 
processors  having  any  of  the  following 
characteristics: 

a. 12. a.  A  rated  execution  time  for  a 
]  .024-point  complex  FFT  of  less  than  1 
ms; 

a.l2.b.  A  rated  execution  time  for  an 
N-point  complex  FFT  of  other  than 
1,024  points  of  less  than  N  log;  N/ 
10.240  ms,  where  N  is  the  number  of 
points;  or 

a.l2.c.  A  butterfly  throughput  of  more 
than  5.12  MHz; 

b.  Microwave  or  millimeter  wave 
devices: 

b.l.  Electronic  vacuum  tubes  and 
cathodes,  as  follows:  (For  frequency 
agile  magnetron  tubes,  see  ITAR 
Category  11  ) 

Note:  3A01.b.l  does  not  control  tubes 
designed  or  rated  to  operate  in  the  Standard 
Civil  Telecommunications  B.inds  at 
frequencies  not  exceeding  31  GHz. 

b.l. a.  Travelling  wave  tubes,  pulsed 
or  continuous  wave,  as  follows: 


b.l.a.l.  Operating  at  frequencies 
higher  than  31  GHz; 

b.l. a. 2.  Having  a  cathode  heater 
element  with  a  turn  on  time  to  rated  RF 
power  of  less  than  3  seconds; 

b.l. a. 3.  Coupled  cavity  tubes,  or 
derivatives  thereof,  with  an 
"instantaneous  bandwidth"  of  more 
than  7  percent  or  a  peak  power 
exceeding  2.5  kVV; 

b.l. a. 4.  Helix  tubes,  or  derivatives 
thereof,  with  any  of  the  following 
characteristics: 

b.l. a. 4. a.  An  "instantaneous 
bandwidth"  of  more  than  one  octave, 
and  average  power  (expressed  in  k\V) 
times  frequency  (expressed  in  GHz)  of 
more  than  0.5; 

b.l.a.4.b.  An  "instantaneous 
bandwidth"  of  one  octave  or  less,  and 
average  power  (expressed  in  kW)  times 
frequency  (expressed  in  GHz)  of  more 
than  1;  or 

b.l.a.4.c.  "Space  qualified"; 

b.l.b.  Crossed-field  amplifier  tubes 
with  a  gain  of  more  than  17  dB; 

b.l.c.  Impregnated  cathodes  for 
electronic  tubes,  with  either  of  the 
following: 

b.l.c. 1.  A  turn  on  time  to  rated 
emission  of  less  than  3  seconds;  or 

b.l.c. 2.  Producing  a  continuous 
emission  current  density  at  rated 
operating  conditions  exceeding  5  A/ 
cm-; 

b.2.  Microwave  integrated  circuits  or 
modules  containing  "monolithic 
integrated  circuits"  operating  at 
frequencies  exceeding  3  GHz; 

Note:  3A01.b.2  does  not  control  circuits  or 
modules  for  equipment  designed  or  rated  to 
operate  in  the  Standard  Civil 
Telecommunications  Bands  at  frequencies 
not  exceeding  31  GHz. 

b.3.  Microwave  transistors  rated  for 
operation  at  frequencies  exceeding  31 
GHz; 

b.4.  Microwave  solid  state  amplifiers: 

b.4.a.  Operating  at  frequencies 
exceeding  10.5  GHz  and  having  an 
"instantaneous  bandwidth"  of  more 
than  half  an  octave;  or 

b.4.b.  Operating  at  frequencies 
exceeding  31  GHz; 

b.5.  Electronically  or  magnetically 
tunable  band-pass  or  band-stop  filters 
having  more  than  5  tunable  resonators 
capable  of  tuning  across  a  1.5:1 
frequency  band  (fmax/fmm)  in  less  than  10 
microseconds  with  either: 

b.5. a.  A  band-pass  bandwidth  of  more 
than  0.5  percent  of  center  frequency;  or 

b.5.b.  A  bai>d-stop  bandwidth  of  less 
than  0.5  percent  of  center  frequency; 

b.6.  Microwave  assemblies  capable  of 
operating  at  frequencies  exceeding  31 
GHz; 

b.7.  Mixers  and  converters  designed 
to  extend  the  frequency  range  of 
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equipment  described  in  3A02.C,  3A02.e 
or  3 A02.f  beyond  the  control  limits 
slated  therein; 

c.  Acoustic  wave  devices,  as  follows, 
and  specially  designed  components 
therefor: 

c.l.  Surface  acoustic  wave  and  surface 
skimming  (shallow  bulk)  acoustic  wave 
devices  (i.e.,  "signal  processing" 
devices  employing  elastic  waves  in 
materials),  having  any  of  the  following: 

c.l. a.  A  carrier  frequency  exceeding 
2.5  GJHz; 

c.lb.  A  carrier  frequency  of  2.5  GHz 
or  le;s,  and: 

c.l  bl.  A  frequency  side-lobe 
rejec  ion  exceeding  55  dB; 

c.l  b.2.  A  product  of  the  maximum 
delaj  Hme  and  the  bandwidth  (time  in 
microseconds  and  bandwidth  in  MHz) 
of  mcrre  than  100;  Or- 
el b. 3.  A  dispersive  delay  of  more 
than  10  microseconds;  or 

c.l  c.  A  carrier  frequency  exceeding  1 
GHz  knd  a  bandwidth  of  250  MHz  or 
more; 

C.21  Bulk  (volume)  acoustic  wave 
devices  (i.e.,  "signal  processing" 
deviqes  employing  elastic  waves)  which 
permit  the  direct  processing  of  signals  at 
frequencies  exceeding  1  GHz; 

c.3.  Acoustic-optic  "signal 
procHssing"  devices  employing 
interaction  between  acoustic  waves 
(bulk  I  wave  or  surface  wave)  and  light 
waves  which  permit  the  direct 
procejssing  of  signals  or  images. 
including  spectral  analysis,  correlation 
or  convolution; 

d.  Electronic  devices  or  circuits 
containing  components,  ."nanufactured 
from  ('superconductive  ■  materials 
specially  designed  for  operation  at 
temperatures  below  the  "critical 
temperature"  of  at  least  one  of  the 
"supf  rconductive  ■  constituents,  with 
any  o"  the  following: 

d.l   Electromagnetic  amplification: 

d.l  ^.  At  frequencies  equal  to  or  less 
than  :il  GHz  with  a  noise  figure  of  less 
than  (1.5  dB;  or 

d.l  h  -At  frequencies  exceeding  31 
GHz; 

d.2  Current  switching  for  digital 
circuits  using  "superconductive"  gates 
with  c  product  of  delay  time  per  gate  (in 
seconis)  and  power  dissipation  per  gate 
(in  watts)  of  less  than  10  -  '■•  j;  or 

d.3.  Frequency  selection  at  all 
frequ(tncies  using  resonant  circuits  with 
Q-valUes  exceeding  10.000; 

e.  hi  igh  energy  devices,  as  follows: 
e.l.  patteries.  as  follows: 

Not«:!.l.\01.e.l  does  noi  control  batteries 
u  ith  V  ))umes  equal  to  or  less  than  27  cm' 
If  o..  s  4nciard  C-ceMs  or  R-14  batteries). 

e.  1 .  11  Primary-  cells  and  batteries 
havink  an  energy  density  exceeding  480 


\Vh/kg  and  rated  for  operation  in  the 
temperature  range  from  below  243  K 
( -  30  °C)  to  above  343  K  (70  °C); 

e.l.b.  Rechargeable  cells  and  batteries 
having  an  energy  density  exceeding  150 
Wh/kg  after  75  charge/ discharge  cycles 
at  a  discharge  current  equal  to  C/5  hours 
(C  being  the  nominal  capacity  in  ampere 
hours)  when  operating  in  the 
temperature  range  from  below  253  K 
( -  20  °C)  to  above  333  K  (60  'C); 

Technical  Note:  Energy  density  is  obtained 
by  multipKing  the  average  power  in  watts 
(average  voltage  in  volts  times  average 
current  in  amperes)  by  the  duration  of  the 
discharge  in  hours  to  75  percent  of  the  open 
circuit  voltage  divided  by  the  total  mass  of 
the  cell  (or  battery)  in  kg. 

e.l.c.  "Space  quahfied"  and  radiation 
hardened  photovoltaic  arrays  with  a 
specific  power  exceeding  160  W/m^  at 
an  operating  temperature  of  301  K  (28 
"C)  under  a  tungsten  illumination  of  1 
kW/m-^  at  2.800  K  (2,527  °C); 

e.2.  High  energy  storage  capacitors,  as 
follows: 

e.2. a.  Capacitors  with  a  repetition  rate 
of  less  than  10  Hz  (single  shot 
capacitors)  having  all  of  the  following: 

e.2.a.l.  A  voltage  rating  equal  to  or 
more  than  5  kV; 

e.2.a.2.  An  energy  density  equal  to  or 
more  than  250  J/kg;  and 

e.2.a.3.  A  total  energy  equal  to  or 
more  than  25  kj; 

e.2.b.  Capacitors  with  a  repetition  rate 
of  10  Hz  or  more  (repetition  rated 
capacitors)  having  all  of  the  following: 

e.2.b.l.  A  voltage  rating  equal  to  or 
more  than  5  kV; 

e.2. b.2.  An  energy  density  equal  to  or 
more  than  50  )/kg; 

e.2.b.3.  A  total  energy  equal  to  or 
.more  than  100  J;  and 

e.2.b.4.  A  charge/discharge  cycle  life 
equal  to  or  more  than  10.000; 

e.3.  "Superconductive  ■ 
electromagnets  or  solenoids  specially 
designed  to  be  fully  charged  or 
discharged  in  less  than  one  second, 
having  all  of  the  following: 

Note:  3.^01.e.3.  does  not  control 
"superconductive"  eleifromagnets  or 
solenoids  specially  designed  for  MagnetiL 
Resonance  I.T.aging  (MRI)  medical 
equipment 

e.3. a.  Energy  delivered  during  the 
discharge  exceeding  10  kJ  in  the  first 
second; 

e.3.b.  Inner  diameter  of  the  current 
carrying  windings  of  more  than  250 
mm;  and 

e.3.c.  Rated  for  a  magnetic  induction 
of  more  than  8  T  or  "overall  current 
density"  in  the  winding  of  more  than 
300  A/mm^ 

e.4.  Circuits  or  systems  for 
electromagnetic  energy  storage. 


containing  components  manufaaured 
from  "superconductive"  materials 
specially  designed  for  operation  at 
temperatures  below  the  "critical 
temperature"  of  at  least  one  of  their 
"superconductive"  constituents,  having 
all  of  the  following: 

e.4. a.  Resonant  operating  frequencies 
exceeding  1  MHz; 

e.4.b.  A  stored  energy  density  of  1  M]/ 
m'  or  more;  and 

e.4.c.  A  discharge  time  of  less  than  1 
ms; 

e.5.  Flash  discharge  type  X-ray 
systems,  and  tubes  therefore,  having  all 
of  the  following: 

e.5.a.  A  peak  power  exceeding  500 
MVV; 

e.5.b.  An  output  voltage  exceeding 
500  kV;  and 

e.5.c.  A  pulse  width  of  less  than  0.2 
microsecond; 

f.  Rotary  input  type  shaft  absolute 
position  encoders  having  either  of  the 
following: 

f.l.  A  resolution  of  better  than  1  part 
in  265.000  (18  bit  resolution)  of  full 
scale;  or 

f.2.  An  accuracy  better  than  ±  2.5 
seconds  of  arc. 

Related  ECCNs:  *  *  • 

30.  In  Category  3.  ECCN  3A92F  is 
revised  to  read  as  follows: 

3A92F    ElectrofHc  devices  and 
components  not  controlled  by  3A01. 

Requirements 

Validated  License  Required:  SZ.  Iran. 
Syria.  South  .African  military  and  police 
Unit:  Number 
Beason  for  Control:  FP 
GLV:  SO 
OCT:  No 
GFW:  No 

List  of  Items  Controlled 

a.  Integrated  circuits  of  the  type 
described  in  3A01.a.3  to  a.  10  or  a.  12. 
rated  for  operation  at  an  ambient 
temperature  below  219  K  ( -  54  °C).  but 
not  less  than  218  K  ( ~  55  T.); 

b.  "Microprocessor  mitrocircuits ". 
"microcomputer  microcircuits '.  and 
microcontroller  microcircuits  having  a 
clock  frequency  exceeding  25  MHz,  but 
not  exceeding  40  MHz; 

c.  Storage  integrated  circuits  not 
controlled  by  3A01,  as  follows: 

c.l.  Electrical  erasable  programmable 
read-only  memories  (EEPROMs)  with  a 
storage  capacity; 

c.l. a.  Exceeding  1  Mbit  per  package; 
or 

c.l  b.  Exceeding  256  kbit  per  package 
and  a  maximum  access  time  of  loss  than 
80  ns; 

c.2.  Static  random-acc«>ss  memories 
(SR.-\.Ms)  with  a  storage  capacity: 
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c  2. a.  Exceeding  1  Ml)it  per  patkago; 


or 

c.2.b.  Exceeding  256  kbit  per  package 
and  a  maximum  access  time  of  loss  than 
23  ns; 

d.  Field  programmable  logic  arrays 
not  controlled  by  3A01  having  either  of 
the  following: 

d.l.  An  equivalent  gate  count  of  more 
tlian  5.000  (2  input  gates);  or 

d.2.  A  toggle  frequency  exceeding  100 
MHz: 

c.  Travelling  wave  tubes,  pulsed  or 
continuous  wave,  not  controlled  by 
3 AOl.  as  follows: 

el.  Coupled  cavity  tubes,  or 
derivatives  thereof; 

e.2.  Helix  tubes,  or  derivatives 
thereof,  with  any  of  the  following: 

e.2.a.l.  An  "instantaneous 
tiandwidth"  of  half  an  octave  or  mon-; 
and 

e.2.a.2.  The  product  of  the  rated 
tiverage  output  power  (expressed  in  kW) 
and  the  maximum  operating  frequency 
(expressed  in  GHz)  of  more  than  02; 

e.2.b.l.  An  "instantaneous 
twndwidth  ■  of  less  than  half  an  oclave, 
end 

e.2.b.2.  The  product  of  the  rated 
tiverage  output  power  (expressed  in  kVV) 
and  the  maximum  operating  frequency 
(expressed  in  GHz)  of  more  than  0.4; 

f.  Flexible  waveguides  not  controlled 
by  3A01  designed  for  use  at  frequencies 
exceeding  40  GHz; 

g.  Surface  acoustic  wave  and  surface 
skimming  (shallow  bulk)  acoustic  wave 
devices  (i.e..  "signal  processing" 
devices  employing  elastic  waves  in 
materials),  not  controlled  by  3A01, 
having  either  of  the  following: 

g.l.  A  carrier  frequency  exceeding  1 
CiHz;  or 

g.2.  A  carrier  frequency  of  1  GHz  or 
less,  and 

g.2. a.  A  frequency  side-lobe  rejection 
e.xceeding  55  dB; 

g.2.b.  A  product  of  the  maximum 
delay  time  and  bandwidth  (time  in 
microseconds  and  bandwidth  in  MHz) 
of  more  than  100;  or 

g.2.c.  A  dispersive  delay  of  more  than 
10  microseconds; 

h.  Batteries  not  controlled  by  3.-\01,  as 
follows: 

Note:  3A92.h  does  not  control  batteries 
with  volumes  equal  to  or  less  than  26  cm ' 
(e.g..  standard  C-cells  or  UM-2  butteries). 

hi.  Primary  cells  and  battgries  having 
an  energy  density  exceeding  350  Wh/kg 
and  rated  for  operation  in  the 
temperature  range  from  below  243  K 
(  -  30  t:)  to  above  343  K  (70  °C); 

h.2.  Rechargeable  cells  and  batteries 
having  an  energy  density  exceeding  150 
VVh/kg  after  75  charge/discharge  cycles 
ill  a  discharge  current  equal  to  C/5  hntirs 


(C  being  the  nominal  capacity  in  ampere 
hours)  when  operating  in  the 
temperature  range  from  below  253  K 
(  -  20  "C)  to  above  333  K  (60  "C); 

Technical  Note:  Energy  density  is  obtained 
by  multiplying  the  average  power  in  watts 
(average  voltage  in  volts  times  average 
curreiU  in  amperes)  by  the  duration  of  the 
discharge  in  hours  to  75  percent  of  the  open 
cin:uit  voltage  divided  by  the  total  mass  of 
the  tell  (or  battery)  in  kg. 

h.3.  "Space  qualified"  and  radiation 
hardened  photovoltaic  arrays  with  a 
specific  power  exceeding  160  VV'/m-  at 
an  operating  temperature  of  301  K  (28 
"C)  under  a  tungsten  illumination  of  1 
kW/mJ  at  2,800  K  (2.527  "C); 

i.  "Superconductive"  electromagnets 
or  solenoids  sp«icially  designed  to  be 
fully  charged  or  discharged  in  less  than 
one  minute,  not  controlled  by  3A01, 
having  all  of  the  following: 

Note:  3A92.i  does  not  control 
"supert.onductive"  electromagnets  or 
solenoids  designed  for  Magnetic  Rescnumce 
Imaging  (MRI)  medical  equipment. 

i.l.  Ma,ximum  energy  delivered 
during  the  discharge  divided  by  tht; 
duration  of  the  discharge  of  more  than 
500  k)  per  minute; 

i.2.  Inner  diameter  of  the  current 
carry  ing  windings  of  more  than  250 
mm;  and 

i.3.  Rated  for  a  magnetic  induction  of 
more  than  8  T  or  "overall  current 
density"  in  the  winding  of  more  than 
300  A/mm-. 

31.  In  Supplement  No.  1  to  Section 
799.1  (the  Commerce  Control  List). 
Category  3.  a  new  ECCN  3A94F  is  added 
immediately  following  ECCN  3A93F  to 
read  as  follows: 

3A94F    General  purpose  electronic 
equipment  not  controlled  by  3A02. 

Requirements 

Validated  Limnse  Required:  SZ.  Iran. 
Syria.  South  African  military  and  police 
Unit:  Number 
Reason  for  Control:  FP 
GLV:SO 
OCT:  No 
GFW:  No 

List  of  Items  Controlled 

a.  Digital  instrumentation  magnetic 
tape  data  recorders  not  controlled  by 
3A02  having  any  of  the  following 
characteristics: 

a.l.  A  maximum  digital  interface 
transfer  rate  exceeding  60  Mbit/s  and 
employing  helical  scan  techniques; 

a. 2.  A  maximum  digital  interface 
transfer  rate  exceeding  120  Mbit/s  and 
employing  fixed  head  techniques;  or 

a. 3.  "Space  qualified": 

h.  Equipment,  not  controlled  by  3A02. 
with  a  maximum  digital  interface 


transfer  rate  exceeding  60  Mbit/s, 
designed  to  convert  digital  vidf^o 
magnetic  tape  recorders  for  use  as 
digital  instrumentation  data  njcorders, 

c.  Hydrogen/hydrogen-isotope 
Uiyratrons  of  ceramic-metal 
construction  and  rated  for  a  peak 
current  of  500A  or  more. 

32.  In  Category  3.  ECCNs  3C03A  and 
3C04A  are  revised  to  read  as  follows: 

3C03A    Organo-lnorganlc  compounds  as 
described  In  ttiis  entry. 

Requirements 

Validated  License  Requin-d- 
QSTVWYZ 
t/nyf:$  value 
Reason  for  Control:  N.S 
GL v.  $3,000 
GCT:  Yes 
CFW  No 

List  of  Items  Controlled 

Organo-inorganic  compounds,  as 
follows: 

a.  Organo-metallic  compounds  of 
aluminum,  gallium  or  indium  having  a 
purity  (metal  basis)  better  than  99.999 
percent; 

b.  Organo-arsenic,  organo-antimony 
and  organo-phosphorus  compounds 
having  a  purity  (inorganic  element 
basis)  better  than  99.999  percent. 

Note:  3C03A  lontrols  only  com[)tiunds 
whose  metallic,  partly  metallic  or  non- 
nietallic  element  is  directly  linked  to  eartio.-. 
in  the  orgnnic  part  of  the  molecule. 

3C04A    Hydrides  of  phosphorus,  arsenic  or 
antimony,  having  a  purity  better  than  99.999 
percent,  even  diluted  in  Inert  gases  or 
hydrogen. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:S  value 
Reason  for  Control:  bi^ 
GLV:  S3. 000 
GCT:  Yes 
GFW:  No 

Note:  .1C04A  does  not  toi:tn)l  hydrides 
containing  20  percent  molur  or  more  of  iiifrt 
giises  or  hydrogen. 

33.  In  Category  3.  ECCN  3D94F  is 
iunended  by  revising  the  heading  of  the 
entry  to  read  as  follows: 

3D94F    "Software"  specially  designed  for 
the  "development",  "production",  or  "use" 
of  electronic  devices  or  components 
controlled  by  3A92,  electronic  test 
equipment  controlled  by  3A93.  general 
purpose  electronic  equipment  controlled  by 
3A94,  or  manufacturing  and  test  equipment 
controlled  by  3B91. 
»         •         •         •         * 

34.  In  Catfgory  3,  ECCIN  JEy4F  is 
amended  by  revising  the  heading  of  •)»• 
i^ntrv  to  read  as  follows: 
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3E94F    Technology  for  the'developmenf, 
"producUon",  or  "use"  o«  etectronte 
devices  or  components  controited  by  3A92, 
electronic  test  equipment  controlled  by 
3A93,  general  purpose  electronic 
equipment  controlled  by  SAM,  or 
manufacturing  and  test  equipment 
controlled  by  3B91. 

*         «         *         » 

l35.  In  Category  3,  under  the  heading 
l^otes  for  Category  3"  following  ECCN 

3E96G,  Advisory  Note  4  is  removed  and 

rhserved. 
3B.  In  Category  4  (Computers].  ECCN 

4iA03A  is  revised  to  read  as  follows: 

4A03A    "Digital  computers",  "assemblies", 
and  related  equipment  tt>erefor,  as 
described  In  this  entry,  and  specially 
designed  components  therefor. 

Requirements 

Validated  Licem^e  Required: 
qSTVWYZ 

'  Unit:  Computers  and  peripherals  in 
number;  parts  and  accessories  in  $  value 

Reason  for  Control:  NS,  MT,  NP,  FP 
(see  Notes) 

GL v.  $5,000 

GCT:  Yes.  except  MT  and  FP.  and 
except  supercomputers  as  defined  in 
§  776.11(a)  (no  supercomputer 
restriction  for  Japan);  see  Notes 

GFW:  Yes,  except  MT  and  FP  (see 
Notes),  for  computers  with  a  CTP  not 
exceeding  1.000  Mtops  (500  Mtops  for 
eligible  countries  listed  in  Supp.  4  to 
Part  778  of  this  subchapter)  and 
specially  designed  components  therefor, 
exported  separately  or  as  part  of  a 
system,  and  related  equipment  therefor 
when  exported  with  these  computers  as 
pfrt  of  a  system. 

B.  1:  General  License  GFW  is  not 
jilabie  for  the  export  of  commodities  thnt 
exporter  knows  will  be  used  to: 
,  Enhance  the  performance  capability  (i.e.. 
'f)  of  a  computer  to  Ihe  "supercomputer" 
■'"1;  or 
Enhance  the  performance  capability  of  a 
>ercomputer"  (see  §  776.11  for  definition 
ofrtsupercomputer"). 

N.B.  2:  To  determine  whether  General 
Lircnse  GFW  may  be  used  to  export  related 


le 


L^ipment  controlled  under  another  entry  in 
;  CCL.  consult  the  GFW  paragraph  under 
k  Requirements  heading  of  the  appropriate 
en^i  y. 

Sotes:  1.  MT  controls  apply  to  digital 
tipulers  used  as  ancillary'  equipment  for 
t  facilities  and  equipment  that  are 
[i trolled  by  9B05  or  9B06. 
NP  controls  apply  to  computers  with  a 
Clip  exceeding  500  Mtops  to  countries  listed 
in  Supplement  No.  4  to  Part  778  of  this 
subchapter. 

3.  FP  controls  apply  to  computers  for 

( oinputerized  fingerprint  equipment  to  all 
destinations  except  Australia.  |apan.  New 
Zealand  and  members  of  NATO. 

4.  FP  controls  apply  to  all  destinations, 
uxdept  J.ipan,  for  supercomputers  (see 
§776.11  of  this  subchapter). 


5.  FP  controls  apply  to  Iran  and  S\Tia  for 
computers  controlled  by  4A03A  or  4A94F 
(i.e..  computers  with  a  CTP  of  6  Mtops  or 
greater).  See  §  785.4(d)(1)  of  this  subchapter. 

List  of  Items  Controlled 

Note  1:  4A03  includes  vector  processors, 
array  processors,  digital  signal  processors, 
logic  processors,  and  equipment  for  "image 
enhancement"  or  "signal  processing". 

Note  2:  The  control  status  of  the  "digital 
computers"  or  related  equipment  described 
in  4.^03  is  governed  by  the  control  status  of 
other  equipment  or  systems  pro\id«d: 

a.  The  "digital  computers"  or  related 
equipment  are  essential  for  the  operation  of 
the  other  equipment  or  systems: 

b.  The  "digital  computers"  or  related 
equipment  are  not  a  "principal  element"  of 
the  other  equipment  or  systems:  and 

N.B.  1:  The  control  status  of  "signal 
processing"  or  "image  enhancement  ' 
equipment  specially  designed  for  other 
equipment  with  functions  limited  to  those 
required  for  the  other  equipment  is 
determined  by  the  control  status  of  the  other 
equipment  even  if  it  exceeds  the  "principal 
element"  criterion. 

N.B.  2;  For  the  control  status  of  "digital 
computers"  or  related  equipment  for 
telecommunications  equipment,  see  the 
telecommunications  entries  in  Category  5. 

c.  The  technology  for  the  "digital 
computers"  and  related  equipment  is 
governed  by  4E. 

"Digital  computers",  "assemblies", 
and  related  equipment  therefor,  as 
follows,  and  specially  designed 
components  therefor: 

a.  Designed  or  modified  for  "fault 
tolerance"; 

Note:  For  the  purposes  of  4A03.a.  "digital 
computers"  and  related  equipment  are  not 
considered  to  be  designed  or  modified  for 
"fault  tolerance",  if  they  use: 

1.  Error  detection  or  correction  algorithms 
in  "main  storage"; 

2.  The  interconnection  of  two  "digital 
computers"  so  that,  if  the  active  central 
processing  unit  fails,  an  idling  but  mirroring 
central  processing  unit  can  continue  the 
system's  functioning: 

3.  The  interconnection  of  two  central 
processing  units  by  data  channels  or  by  use 
of  shared  storage  to  permit  one  central 
processing  unit  to  perform  other  work  until 
the  second  central  processing  unit  fails,  at 
which  time  the  first  central  processing  unit 
takes  over  in  order  to  continue  the  system's 
functioning;  or 

4.  The  synchronization  of  two  central 
processing  units  by  "software"  so  that  one 
central  processing  unit  recognizes  when  the 
other  central  processing  unit  fails  and 
recovers  tasks  from  the  failing  unit. 

b.  "Digital  computers"  having  a 
"composite  theoretical  performance  " 
( 'CTP")  exceeding  260  million 
theoretical  operations  per  second 
(Mtops); 

c.  "Assemblies"  specially  designed  cjr 
modified  to  be  capable  of  enhancing 
performance  by  aggregation  of 


"computing  elements"  {"CEs")  so  that 
the  "CTP*  of  the  aggregation  exceeds 
the  hmit  in  4A03.b; 

Note  1:  4A03.C  applies  only  to 
"assemblies  "  and  programmable 
interconnections  not  exceeding  the  limits  in 
4A03.b.  when  shipped  as  uninfegrated 
"assemblies".  It  does  not  apply  to 
"assemblies  "  inherently  limited  by  nature  of 
their  design  for  use  as  related  equipment 
controlled  by  4A03.d  to  4A03.f 

Note  2:  4A03.C  does  not  control 
"assemblies"  specially  designed  for  a 
product  or  family  of  products  whose 
maximum  configuration  does  not  exceed  the 
limits  of  4.^03  b. 

d.  Graphics  accelerators  or  graphics 
coprocessors  exceeding  a  "3-D  Vector 
Rate"  of  1.600.000; 

e.  Equipment  performing  analog-to- 
digital  conversions  exceeding  the  limits 
in  3A01.a.5; 

f.  Equipment  containing  "terminal 
interface  equipment"  exceeding  the 
limits  in  5A02.c; 

Note:  For  the  purposes  of  4.A03.f.  "tenninal 
interface  equipment  "  includes  "local  area 
network"  interfaces,  modems  and  other 
communications  interfaces.  "Local  area 
network"  interfaces  are  evaluated  as 
"network  access  controllers". 

g.  Equipment,  specially  designed  to 
provide  for  the  external  interconnection 
of  "digital  computers"  or  associated 
equipment,  that  allows  communications 
at  data  rates  exceeding  80  Mb\1es/s. 

Note:  4A03.g  does  not  control  internal 
interconnection  equipment  (e.g..  backplanes, 
buses)  or  passive  interconnection  equipment. 

37.  In  Category  4  (Computers).  ECCN 
4A94F  is  revised  to  read  as  follows: 

4A94F    Computers,  "assemblies"  and 
related  equlpn>ent  not  controlled  by  4A01, 
4A02,  or  4A03,  and  specially  designed 
components  therefor. 

Requirements 

Validated  License  Required:  SZ,  Iran. 
Syria,  South  African  military  and  police 

Unit:  Computers  and  peripherals  in 
nutnber;  parts  and  accessories  in  $  value 

Reason  for  Control:  FP 

GLV:  $0 

GCT:  No 

GFIV:  No 

List  of  Items  Controlled 

a.  Electronic  computers  and  i^elated 
equipment,  and  "assemblies"  and 
specially  designed  components  therefor, 
rated  for  operation  at  an  ambient 
temp€>rature  above  343  K  (70°C).  but  not 
above  358  K  (SS-C); 

b.  "Digital  computers'  not  controlled 
by  4A03  having  a  "composite 
theoretical  performance"  ("CTP  ")  equal 
to  or  greater  than  6  million  theoretical 
operations  per  second  (.Miops); 
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c.  "Assemblies"  not  controlled  by 
^AOS  that  are  specially  designed  or 
modified  to  enhance  performance  by 
aggregation  of  "computing  elements" 
("CEs").  as  follows: 

c.l.  Designed  to  be  capable  of 
aggregation  in  configurations  of  16  or 
more  '"computing  elements"  ("CEs");  or 

C.2.  Having  a  sum  of  maximum  data 
rates  on  all  channels  available  for 
connection  to  associated  processors 
exceeding  40  million  Bytes/s; 

Note  1:  4A94.C  applies  only  to 
"assemblies"  and  programmable 
interconnections  with  a  '"comjxjsite 
thfortjtical  performance"  ("CTP  ")  not 
excelling  12.5  million  theoretical  operation-, 
per  second  (Mtops).  when  shipped  as 
unintpgrated  "assemblies".  It  does  not  apply 
to  "assemblies"  inherently  limited  by  natare 
of  their  design  for  use  as  related  equipment 
( ontrolled  by  4A03  or  4A94 

Note  2:  4A94.C  does  not  control  any 
"assembly"  specially  designed  for  a  produt  t 
or  family  of  products  with  a  maximum 
configuration  that  does  not  exceed  a  "CTP" 
of  12.5  Mtops. 

d.  Disk  drives  and  solid  state  storagr 
equipment: 

d.l.  Magnetic,  erasable  optical  or 
magneto-optical  disk  drives  with  a 
"maximum  bit  transfer  rate"  exct-eding 
25  million  bit/s; 

d.2.  Solid  state  storage  equipment, 
other  than  "main  storage"  (also  known 
as  solid  state  disks  or  RAM  disks),  with 
a  "maximum  bit  transfer  rate" 
exceeding  36  million  bit/s; 

e.  Input/output  control  units  designed 
for  use  with  equipment  controlled  by 
4A94.d; 

f.  Equipment  for  "signal  processing" 
or  "image  enhancement",  not  controlled 
by  4A0.3.  having  a  "composite 
theoretical  performance"  ("CTP") 
exceeding  8.5  million  theoretical 
operations  per  second  (Mtops): 

g.  Graphics  accelerators  or  graphics 
coprocessors,  not  controlled  by  4A03. 
that  exceed  a  "3— D  vector  rate"  of 
400.000  or.  if  supported  by  2-D  vectors 
only,  a  "2-D  vector  rate"  of  600.000; 

Note  1:  The  provisions  of  4A94.g  do  not 
I'.pply  to  work  stations  designed  for  and 
limited  to: 

0.  Graphic  arts  (e.g..  printing,  publishing).. 
and 

b.  The  display  of  two-dimen.sional  vectors. 

h.  Color  displays  or  monitors  having 
more  than  120  resolvable  elements  per 
cm  in  the  direction  of  the  maximum 
pixel  density; 

Note  1:  4A94.h  does  not  control  displays 
or  monitors  not  specially  designed  for 
fi>'(  tronic  computers. 

Note  2:  Displays  spe<.ially  designed  fur  air 
iratfic  control  (ATC)  systems  are  trvated  as 
specially  designed  components  for  ATC; 
s>  ^'i-rrs  imder  Catt^ory  fi 


i:  Equipment  containing  "tenninal 
interface  equipment"  exceeding  the 
limits  in  5A91F. 

Note:  For  the  purposes  of  4A94.h. 
"tenninal  interface  equipment"  includes 
"local  area  network"  interfaces,  modems  and 
other  communications  interfaces.  "l,o(;al  area 
network"  interfaces  are  evaluated  as 
"network  access  controllers". 

38.  In  Supplement  No.  1  to  StK;tion 
799.1  (the  Commerce  Control  List). 
Category  4  (Computers)  is  amended: 

a.  By  removing  the  sub-heading 
"Equipment  for  the  development  and 
production  of  magnetic  and  optical 
storage  equipment  as  follows." 
immediately  following  the  heading  "B 
Test.  Inspection  and  Production 
Equipment",  which  follows  ECCN 
4A96G;  and 

b.  By  removing  ECCNs  4B01  A. 
4B02A,  and  4B03A; 

c.  By  adding  a  new  ECCN  4B94K 
immediately  following  the  heading  "B 
Test,  Inspection  and  Production 
Equipment";  and 

d.  By  revising  the  heading  of  ECCN 
4B9t)r.  to  read  as  follows: 

4B94F    Equipment  for  the  "development" 
and  "production"  of  magnetic  and  optical 
storage  equipment,  as  described  In  this 
entry. 

Requirements 

Validated  License  Required:  SZ.  Iran. 
Syria.  South  African  militar)'  and  police 
Unit:  S  value 
Reason  for  Control:  FP 
GLV:  SO 
OCT.  No 
GFW:  No 

List  of  Items  Controlled 

a.  Equipment  specially  desigm;d  for 
the  application  of  magnetic  coating  to 
controlled  non-flexible  (rigid)  magnetic 
or  magneto-optical  media; 

Note:  4B94F  d'jes  not  control  general- 
purpose  "sputtering"  equipment. 

b.  "Stored  program  controlled" 
equipment  specially  designed  for 
monitoring,  grading,  exercising  or 
testing  controlled  rigid  magnetic  media; 

c.  Equipuifiit  specially  designed  for 
the  "production"  or  alignment  of  heads 
or  head/disk  assemblies  for  controlled 
rigid  magnetic  and  magneto-optical 
storage,  and  electro-mechanical  or 
optical  components  therefor. 

4B96G    Computer  test,  production  and 
inspection  equipment  n.e.s. 

***** 

39.  (n  Category  4  (Computers),  ECCN 
4C01A  is  removed,  a  new  ECCN  4C94F 
is  added  immediately  following  the? 
heading  "C.  Materials",  and  ECCN 
4C96G  is  amended  by  revising  the 
F.eading  of  the  entry  to  rend  as  follows: 


4C94F    Materials  specially  formulated  for 
and  "required"  for  the  fabrication  of  head/ 
dlsl(  assemblies  for  controlled  magnetic 
and  magneto-optical  hard  disl(  drives. 

Requirements 

Validated  License  Required:  SZ.  Iran. 
Syria.  South  African  military  and  police 
Unit:  S  value 
Reason  for  Control:  FP 
GLV:  SO 
GCT:  No 
GFU':  No 

4C96G    Materials,  n.e.s.,  specialty 
formulated  for  and  "required"  for  the 
fabrication  of  computer  equipment, 
"assemblies"  and  components. 

•  •  •  *  * 

40.  In  Category  4  (Computers).  ECCN 
4r)01  A  is  amended  by  revising  the 
heading  of  the  entry  to  read  as  follows: 

4D01A    "Software"  specially  designed  or 

modified  for  the  "development", 

"production"  or  "4Jse"  of  equipment 

controlled  by  4A01,  4A02,  4A03,  or  4A04,  or 

"software"  controlled  by  4D0t,  4D02,  or 

4D03. 

*         •         •         *         • 

41.  In  Category  4  (Computers),  ECCN 
4D0.1A  is  revised  to  read  as  follows: 

4D03A    Specific  "software",  as  described 
In  this  entry. 

Requirements 

Validated  License  Required: 
QSTWVYZ 
Unit:  S  value 
Reason  for  Control:  NS 
GTDR:  Ves,  except  4D0;».c: 
GTDU:  No 

List  of  Items  Controlled 

a.  Operating  system  "software", 
"software"  development  tools  and 
compilers  specially  designed  for  "nuilti- 
(iata-stream  processing"  equipment,  in 

source  code"; 

b.  "Expert  systems"  or  "software"  f(»r 
"expert  system"  inference  engines 
providing  both: 

b.l.  Time  dependent  rules;  and 
b.2.  Primitives  to  handle  the  time 
(.b.aracteristics  of  the  rules  ami  ll.e  facts. 

c.  "Software"  having  characlc-ristics 
or  performing  functions  excet^ding  the 
limits  in  tlie  "information  security" 
entries  in  Category  5; 

d.  Operating  systems  specially 
designed  for  "real  time  processing" 
equipment  that  guarantees  a  "global 
interrupt  latency  time"  of  less  than  20 
microseconds. 

42.  In  Supplement  No.  1  to  St^ction 
799.1  (the  Commerce  Control  List). 
Category  4  (Computers),  new  ECCNs 
4D92F  and  4D93F  are  added 
immediately  following  ECCN  4D8fK:  to 
n'ad  as  follows: 
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4092F    "Software"  specially  designed  or 
modified  for  the  "development", 
"production",  or  "use"  of  equipment 
controlled  by  4B94  and  materials  controlled 
by  4C94. 

Requirements 

Validated  License  Required:  SZ.  Iran, 
Syria,  South  African  military  and  policR 

I'n/f.S  value 

Reason  for  Control:  FP 

CTDR:  No 

pJDU.  Yos,  except  destinations  listed 
uii^er  Validated  License  Required 

4D93F    "Program"  proof  and  validation 
"software",  "software"  allowing  the 
automatic  generation  of  "source  codes", 
and  operating  systems  not  controlled  by 
4D03  tt>at  are  specially  designed  for  "real 
time  processing"  equipment 

Requirements 

Validated  License  Required:  SZ.  Iran, 
Syjria,  South  African  military  and  police 

Unit:  S  value 

neason  for  Control:  FP 

GTDR:  No 

lOTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 

Li$l  of  Items  Controlled 

a.  "Program"  proof  and  validation 
"software"  using  mathematical  and 
anklytical  techniques  and  designed  or 
modified  for  "programs  '  having  more 
than  500.000  "source  code" 
instructions; 

h.  "Software"  allowing  the  automatic 
generation  of  "source  codes"  from  data 
acquired  on  line  from  external  sensors 
described  in  the  Commerce  Control  List; 

c.  Operating  systems  not  controlled  by 
4EW3A  that  are  specially  designed  for 
"real  time  processing"  equipment  that 
guarantees  a  "global  interrupt  latency 
time"  of  less  than  30  microseconds. 

43.  In  Supplement  No.  1  to  §  799.1 
(thfe?  Commerce  Control  List).  Category'  4 
(Computers),  ECCN  4D94F  is  amended 
by  revising  the  heading  of  the  entry  to 
read  as  follows: 

4D94F    "Software"  specially  designed  for 

the  "development",  "production",  or  "use" 

of  "digital  computers",  "assemblies"  and 

related  equipment  therefor  controlled  by 

4A94. 

*  *  •  •  « 

44.  In  Category  4  (Computers).  ECCN 
4EdlA  is  amended  by  revising  the 
heading  of  the  entry  and  ECCN  4E02A 
is  amended  by  revising  the  List  of  Items 
Controlled  to  read  as  follows: 

4E01A    Technology,  according  the  General 
Technology  Note,  for  the  "development", 
"production"  or  "use"  of  equipment 
controlted  by  4A01,  4A02. 4A03,  or  4A04,  or 
"software"  controlled  by  4D01, 4D02,  or 
4D03. 


4E02A    Other  technology. 
•         «         •         .         . 

List  of  Items  Controlled 

a.  Technology  for  the  "development" 
or  "production"  of  equipment  designed 
for  "multi-data-stream  processing" 
where  the  "CTP"  exceeds  120  Mlops; 

b.  Technology  "required"  for  the 
"development"  or  "production  '  of 
magnetic  hard  disk  drives  with  an 
"MBTR"  exceeding  47  Mbit/s. 

45.  In  Supplement  No.  1  to  §  799.1 
(the  Commerce  Control  List).  Cat<^gory-  4 
(Computers),  new  ECCNs  4E92F  and  ' 
4E93F  are  added  immediately  following 
ECCN  4E80C  to  read  as  follows: 

4E92F    Technology  for  the  "developmenf , 
"production",  or  "use"  of  equipment 
controlled  by  4B94,  materials  controlled  by 
4C94,  or  "software"  controlled  by  4092 
4D93,  or  4D94. 

Requirements 

Validatt-d  License  Required:  SZ.  Iran. 
Syria.  South  African  military,  and  police 

i'/jj'i:  $  value 

Reason  for  Control:  FP 

GTDR:  No 

GTDV:  Yes,  except  destinations  listed 
under  Validated  License  Required 

4E93F  Technology  for  the  "development" 
or  "production"  of  graphics  accelerators  or 
equipment  designed  for  "multi-data-stream 
processing"  and  technology  "required"  for 
the  "development"  or  "production"  of 
magnetic  hard  disi<  drives. 

Requirements 

Validated  License  Required:  SZ.  Iran, 
Syria.  South  African  military  and  police 

Unit:  S  value 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 

List  ofltems  Controlled 

a.  Technology  for  the  "developmenf 
or  "production"  of  graphics  accelerators 
not  controlled  by  4A03.d  or  4A94.g; 

b.  Technology,  not  controlled  by 
4E02.a,  for  the  "development"  or 
"production"  of  equipment  desigr.ed  for 
"multi-data-stream  processing"; 

c.  Technology,  not  controlled  by 
4E02.b,  "required"  for  the 
"development  '  or  "production"  of 
magnetic  hard  disk  dri\'es  with  a 
"maximum  bit  transfer  rate"  ("MBTR") 
exceeding  11  Mbit/s. 

46.  In  Supplement  No.  1  to  §  799.1 
(the  Commerce  Control  List),  Category  4 
(Computers),  ECCN  4E94F  is  amended 
by  re\ising  the  heading  of  the  entry-  to 
read  as  follows: 


4E94F    Technology  for  the  "developmenf, 
"production",  or  "use"  of  "digital 
computers",  "assemblies"  and  related 
equipment  therefor  controlled  by  4A94F. 
•         •         •         •         » 

47.  In  Category  4  (Computers), 
following  ECCN4E96G,  under  the 
heading  "Notes  for  Category  4": 

a.  Advisory  Notes  1,  2,  and  3  are 
revised; 

b.  Ad\  isory  Note  4  and  5  are  removed 
antl  reserved; 

c.  Advisory  Notes  6  and  7  are  re\  ised; 
and 

d.  A  new  Advisory  Note  8  is  added  to 
read  as  follows: 

Notes  for  Category  4 

Advisory  Note  1:  Licenses  are  likely  to  tin 
iipprox  ed.  as  administrative  exceptions,  for 
exports  to  satisfactory  end-users  in  Rom.inia 
of  the  items  controlled  by  Category'  4  for 
national  security  reasons,  if\cept: 

a.  Computers  controlled  by  4A01  or  4A02: 

b.  "Digital  computers"  controlled  by 
4A03.b.  having  a  "composite  theoretical 
performance"  (CTP)  exceeding  100  million 
theoretical  operations  per  second  (Mlop<;); 

c.  Computers  controlled  by  4A04.  and 
specially  designed  related  equipment, 
"assemblies"  and  components  therefor: 

d.  "Software"  specially  designed  and 
technology  "required"  for  the  equipment 
described  in  this  Advisory  Note  la.  b.  or  .( 
that  are  controlled  by  4D  or  4E. 

Advisory  Note  2:  Licenses  are  likely  to  N« 
approved,  as  administrative  exceptions  for 
export  to  satisfactory  end-users  in  the 
People's  Republic  of  China  of  "digithl 
(  omputers".  specially  designed  (omponents 
aiid  related  equipment  therefcr.  rontrr.lled  by 
4A03.b,  d.  e.  or  f,  or  "software"  controlled 
by  4D01.  provided  that: 

a.  They  will  be  operated  by  civil  end-users 
fur  civil  applications: 

b.  They  are  exported  as  r  omplete  svslem«! 
or  enhancements  to  previously  exported 
svstems  up  to  the  limits  in  this  Advisory 
Note  2.d: 

c.  They  have  beer,  primarily  designed  and 
used  for  non-strategic  applications: 

d.  The  "CTP"  of  the  "digital  computers " 
does  not  exceed  20  Mtops; 

e.  Equipment  containing  "terminal 
interface  equipment  '  does  not  exceed: 

1.  The  limits  of  .^dv^sory  Note  4  to 
Category  5.  Section  I  (Telecommunications); 

2.  The  limits  of  5A02.C.2;  or 

3.  A  "digital  transfer  rate"  of  100  Mbit's  on 
the  common  media  for  "network  act  ess 
tontrolKrs"  and  related  equipment 
controlled  by  5A02.C. 3;  ond 

f.  Any  controlled  "software"  is  the 
minimum  required  for  the  "use"  of  the 
approved  "digital  computers"  and  related 
equipment. 

Advisory  Note  3:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfactory  end-users  In  Country 
Groups  QWY  and  the  People's  Republic  of 
China  of  "digital  computers",  "assemblies" 
or  related  equipment  controlled  by  4A03.  or 
specially  designed  components  therefor,  and 
"software"  controlled  by  4D01.  provided 
that: 


25316  Federal  Register  /  Vol.  59.  No.  93  /  Monday.  May  16.  1994  /  Rules  and  Regulations 


0.  They  will  be  operaicd  by  civil  end-users 
for  civil  applications: 

b.  They  have  been  primarily  designed  and 
used  for  non-strategic  applications; 

c.  Thev  do  not  exceed  any  of  the  following 
limits: 

1.  The  •CTP"  of  the  *  digital  computers'" 
does  not  exceed  X  .000  Mtops: 

2.  The  '"3-0  vector  rale"  does  not  exceed 
:<  million: 

3.  The  total  data  transfer  rate  of  equipmt-nt 
controlled  by  4A03.g  does  not  exceed  400 
MByte/second: 

d.  When  exported  as  enhancements,  the 
enhanced  "digital  computer"  does  not 

BXi  eed  the  limit  in  this  Advisor)'  Note  3.c: 

e.  Exports  of  items  covered  by  this 
Advisory  Note  3  shall  be  subject  to  the 
following  restrictions: 

1.  The  equipment  will  be  used  prinwrily 
for  the  specific  non-strategic  application  for 
w  hich  the  exfxjrt  has  been  approved: 

2.  The  equipment  will  not  be  used  for  the 
design,  development,  or  production  of  items 
controlled  for  national  security  reasons:  and 

3.  The  exporter  shall  report  promptly  any 
evidence  of  the  removal  or  diversion  of  the 
equipment  from  authorized  purposes  related 
to  the  specific  export  license: 

f.  For  systems  where  the  "CTP"  exceeds 
520  Mtops.  the  following  conditions  apply 

1.  The  licensee  or  the  designated 
representative  of  the  licensee,  who  must  be 
from  a  non-proscribed  country,  must  have 
the  right  of  access  to  all  the  equipment  and 
may  carry  out  inspections: 

2.  The  licensee,  upon  the  request  of  the 
Office  of  Export  Licensing,  must  carry  out 
inspections  to  establish  that  all  the 
equipment  and  systems  exported  under  the 
provisions  of  this  Advisory  Note: 

a.  Are  being  used  for  the  intended  civil 
purposes:  and 

b.  Are  still  located  at  the  installation  sites 
The  licensee  shall  ref)ort  the  findings  from 
the  inspection  to  the  Office  of  Export 
Licensing  within  one  month  after  completing 
the  inspection. 

Advisory  Note  4:  (Reserved) 
Advisory  Note  5:  [Reserved] 
Advisory  Note  6:  Licenses  will  receive 
favorable  consideration  for  experts  to 
satisfactory  end-users  in  Country  Groups 
QWY  and  the  People's  Republic  of  China  of 
"digital  computers",  "assemblies"  or  related 
equipment  therefor  controlled  by  4.A03,  or 
specially  designed  components  therefor,  and 
"software"  controlled  by  4D01.  provided 
that: 

a.  They  will  be  operated  by  civil  end-users 
for  civil  applications: 

b.  They  have  been  primarily  designed  nnd 
used  for  non-strategic  applications; 

c.  They  do  not  exceed  any  of  the  following 
limits: 

1.  The  "CTP"  of  the  "digital  computers" 
does  not  exceed  1.500  Mtops; 

2.  The  "3-0  vector  rate"  does  not  exceed 
3  million; 

3.  The  total  data  transfer  rate  of  equipment 
controlled  by  4A03.g  does  not  exceed  400 
MB\1e/second; 

d.  The  "assemblies"  controlled  by  4.\03.c 
are  not  specially  designed  or  modified  for  a 
family  of  computers  the  maximum 
configtiration  of  which  exceeds  1.500  Mtops; 


e.  When  exported  as  enhancements,  the 
enhanced  "digital  computer"  does  not 
exceed  the  limit  in  this  Advisory  Note  6.c: 

{.  ,'\ny  controlled  "software"  is  the 
minimum  required  for  the  "use"  of  the 
approved  "digital  computers"  and  related 
equipment: 

g.  Exports  of  items  covered  by  this 
Advisory  Note  6  shall  be  subject  to  the 
following  conditions: 

1  A  signed  statement  must  be  submitted 
by  a  responsible  representative  of  the  end- 
user(s)  or  the  importing  agency  describing 
the  end-use  and  certifying  that  the  "digital 
(omputers"  or  related  equipment: 

a.  Will  be  used  only  for  civil  applications. 
and 

b.  Will  not  be  reexported  or  otherwisf 
disposed  of  without  prior  written 
authorization  from  the  Office  of  Export 
Licensing; 

2.  The  following  information  must  be 
clearly  stated  on  an  export  application  for 
equipment  controlled  by  this  Advisory  Note: 

a.  A  full  description  of  the  equipment  and 
its  intended  application  and  workload;  and 

b.  A  com.plete  identification  of  all  end- 
users  and  their  activities; 

3.  The  licensee  or  the  designated 
representative  of  the  licensee,  who  must  be 
from  a  non-proscribed  country,  must  have 
the  right  of  access  to  all  the  equipment  or 
systems  and  may  carry  out  inspections; 

4.  The  licensee,  upon  the  request  of  the 
Office  of  Export  Licensing,  must  carry  out 
inspections  to  establish  that  all  the 
equipment  or  systems  exported  under  the 
provisions  of  this  Advisory  Note: 

a.  Are  being  used  for  the  intended  civil 
purposes:  end 

b.  Are  still  located  at  the  installation  sites 
The  licensee  shall  report  the  findings  from 
the  inspection  to  the  Office  of  Exp>ort 
Licensing  within  one  month  after  completing 
the  inspection: 

5.  The  licensee,  or  the  designated 
representative  of  the  licensee,  must  be 
notified  of  any  significant  change  of 
application  or  of  other  facts  on  which  the 
license  was  based; 

h.  In  reviewing  applications  for  items 
described  in  this  Advisory  Note, 
consideration  will  be  given  to: 

1.  The  appropriateness  of  the  equipment  to 
the  stated  end-use: 

2.  Any  evidence  that  would  indicate  that 
the  proposed  end-users  are: 

a.  Directly  involved  in  significant  strategic . 
including  intelligence,  activities:  or 

b.  Affiliated  with  organizations  that  foster 
diversion  to  strategic  purposes; 

3.  The  extent  to  which  the  equipment  will 
support  the  strategic  activities  of  the  end- 
users:  and 

4.  The  extent  to  which  diversion  would 
disrupt  the  activities  of  the  proposed  end- 
usefs. 

Advisory  Note  7:  Licenses  will  receive 
favorable  consideration  for  exports  to 
satisfactory  end-users  in  Bulgaria. 
Kazakhstan,  Latvia,  Mongolia,  Russia  and 
Ukraine  of  all  items  controlled  by  Category 
4  for  national  security  reasons,  except: 

a.  Computers  controlled  by  4A01  or  4A02: 

b.  "Digital  computers"  controlled  by 
4.\03.b  having  a  "CTP"  exceeding  41  Mtops. 
and  specially  designed  components  therefor; 


c.  Computers  controlled  by  4A04.  and 
specially  designed  related  equipment, 
"assemblies"  and  components  therefor; 

d.  "Software"  specially  designed  and 
technology  "required"  for  the  equipment 
described  in  this  .^dvisory  Note  7. a.  .b.  or  .c. 
controlled  by  4D  or  4E  for  national  security- 
reasons. 

Advisory  Note  B:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfactory  end-users  in  Country 
Groups  QWY  and  the  People"s  Republic  of 
Ciiina  of  equipment  controlled  by  4A03.g, 
provided  that  it  is  exported  for  use  in 
intercotmecting  peripheral  equipment  tn 
"digital  computers"  not  controlled  bv 
4.\03.b. 

48.  In  Categor>"  5 
(Telecommunications  and  ""Information 
Security"),  Subcategory  1 
■"Telecommunications",  ECCN  5A01.\  is 
amended  by  revising  the  List  of  Items 
Controlled  to  read  as  follows: 

5A01 A    Any  type  of  telecommunications 
equipment  having  any  of  the 
characteristics,  functions  or  features 
described  In  this  entry. 


List  of  Items  Controlled 

Any  type  of  telecommunications 
equipment  having  any  of  the  following 
characteristics,  functions  or  features: 

a.  Specially  designed  to  withstand 
transitory"  electronic  effects  or 
electromagnetic  pulse  arising  from  a 
nuclear  explosion; 

b.  Specially  hardened  to  withstand 
gamma,  neutron  or  ion  radiation; 

c.  Specially  designed  to  operate 
outside  the  temperature  range  from  218 
K(-55'"C)to397K(124''C). 

Note:  5.^01. c  applies  only  to  electronic 
equipment. 

Note:  5A01  b  and  c  do  not  apply  to 
equipment  on  board  satellites. 

49.  In  Category-  5 
(Telecommunications  and  "Information 
Security").  Subcategory  I 
'"Telecommunications".  ECCN  5A02A  is 
amended  by  revising  the  List  of  Items 
Controlled  to  read  as  follows: 

5A02A    "Telecommunication  transmission 
equipment"  or  systems  and  specially 
designed  components  and  accessories 
therefor,  having  any  of  the  characteristics, 
functions  or  features. 


List  of  Items  Controlled 

Note:  "'Telecommunication  transmission 
equipment."" 

a.  Categorized  as  follows,  or  combinations 
thereof: 

1.  Radio  equipment  (e.g..  transmitters, 
receivers  and  transceivers); 

2.  Line  terminating  equipment: 

3.  Intermediate  amplifier  equipment: 

4.  Repeater  equipment: 
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Ji-  Regenerator  equipment: 

|x  Translation  encoders  (transi  oders): 

7.  Multiplex  etjuipmenf  (statistical 
miiltiplex  included); 

b-  Modulators/demodulators  (modenis): 

k  Transmultiplex  equipment  (see  CCITT 
Ktjc.  G.701); 

10.  "Stored  program  controlled"  digital 
cr)$sconnection  equipment: 

1*1.  "Gateways"  and  bridges: 

)2.  "Media  access  units";  and 

1.  Designed  for  use  in  single  or  muhi- 
(hmnel  communication  via: 

1.  Wire  (line): 

I.  Coaxial  cable: 

i,  Optical  fiber  cable: 

fj,  Electromag:ietic  radiation: 

5.  I'nderwater  acoustic  wave  propagation. 

f "Telecommunication  transmission 
oqfuipment"  or  systems  and  specially 
designed  components  and  accessories 
therefor,  having  any  of  the  following 
characteristics,  functions  or  features: 

a.  Employing  digital  techniques, 
intluding  digital  processing  of  analog 
signals,  and  designed  to  operate  at  a 
"digital  transfer  rate"  at  the  highest 
mtiltiplex  level  exceeding  45  Mbit/s.  or 
a  "total  digital  transfer  rate"  exceeding 
9QMBit/s: 

Note:  5A02.a  does  not  control  equipment 
specially  designed  to  be  integrated  and 
operated  in  any  satellite  system  for  civil  use. 

b.  Being  "stored  program  controlled" 
digital  cross  connect  equipment  with  a 
"digital  transfer  rate"  exceeding  8.5 
Mbit/s  per  port; 

c.  Being  equipment  containing: 

C.l.  Modems  using  the  "bandwidth  of 
one  voice  channel"  with  a  "data 
signalling  rate"  exceeding  28.800  bil/s; 

C.2.  "Communication  cnannel 
controllers"  with  a  digital  output  having 
a  "data  signalling  rate"  exceeding  2.1 
Mbit/s  per  channel;  or 

C. 3. "Network  access  controllers  '  and 
their  related  common  medium  having  a 
'  "digital  transfer  rate"  exceeding  156 
Mbit/s; 

Niote:  If  any  uncontrolled  equipment 
(  orjtains  a  "network  access  controller",  it 
I  ailnot  have  any  type  of  telecommunications 
interface  except  those  described  in.  but  not 
( orltrolled  by,  5A02.C. 

d.  Employing  a  "laser"  and  having 
any  of  the  following  characteristics: 

d.l.  Having  a  transmission 
wavelength  exceeding  1.000  nm; 

d.2.  Employing  analog  techniques  and 
having  a  bandwidth  exceeding  45  MHz; 

d.3.  Employing  coherent  optical 
transmission  or  coherent  optical 
detection  techniques  (also  called  optical 
heterodvTie  or  homodyne  techniques); 

d.4.  Employing  wavelength  division 
multiplexing  techniques;  or 

d.5.  Performing  "optical 
amplification"; 

e.  Being  radio  equipment  operating  at 
input  or  output  frequencies  exceeding: 
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O.I.  31  GHz  for  satellite-carlh  station 
applications;  or 
e.2.  26.5  GHz  for  other  applications; 

Note:  5A02.e.2  does  not  control  equipment 
for  civil  use  when  conforming  wirh  an  ITU 
allocated  band  l)etween  26.5  GH/  and  31 
GHz 

f  Being  radio  equipment: 

fl.  Employing  quadrature-amplitude- 
modulation  (QAM)  techniques  above 
level  4  if  the  "total  digital  transfer  rate" 
exceeds  8.5  Mbit/s; 

f.2.  Employing  quadrature-amplitude- 
modulation  (QAM)  techniques  above 
level  16  if  the  "total  digital  transfer 
rate"  is  equal  to  or  less  than  8.5  Mbit/ 
s;  or 

f.3.  Employing  other  digital 
modulation  techniques  and  having  a 
"spectral  efficiency"  greater  than  3  bit/ 
sec/Hz; 

Note  1:  5A02.f  does  no!  (ont.'ol  equipment 
specially  designed  to  be  integrated  and 
operated  in  any  satellite  system  for  ci\  il  use. 

Note  2:  5A02.f  does  not  control  radio  r«!nv 
equipment  for  operation  in  an  ITU  allocated 
band: 

a  1.  Not  ex<  eeding  960  .MHz;  or 

2.  With  a  "total  digital  transfer  rate"  not 

exceeding  8.5  Mbit/s;  and 
b.  Having  a  "spectral  effj(  ienry  '  no! 

exceeding  4  bit/sec/Hz 

g.  Being  radio  equipment  operating  in 
the  1.5  to  87.5  MHz  band  and  having 
either  of  the  following  characteristics: 
g.l.  a.  Automatically  predicting  and 
selecting  frequencies  and  "total  digital 
transfer  rates"  per  channel  to  optimize 
the  transmission;  and 

gib.  Incorporating  a  linear  power 
amplifier  configuration  having  a 
capability  to  support  multiple  signals 
simultaneously  at  an  output  power  of  1 
kW  or  more  in  the  1.5  to  30  MHz 
frequency  range  or  250  VV  or  more  in  the 
30  to  87.5  MHz  frequency  range,  over  an 
"instantaneous  bandwidth"  of  one 
octave  or  more  and  with  an  output 
harmonic  and  distortion  content  of 
better  than  -  80  dB;  or 

g.2.  Incorporating  adaptive  techniques 
providing  more  than  15  dB  suppression 
of  an  interfering  signal; 

h.  Being  radio  equipment  employing 
"spread  spectrum"  or  "frequency 
agility"  (frequency  hopping)  techniques 
having  any  of  the  following 
characteristics: 

h.l.  User  programmable  spreading 
codes;  or 

h.2.  A  total  trans.mitted  bandw  idth 
that  is  100  or  more  times  the  bandwidth 
of  any  one  information  channel  and  in 
excess  of  50  kHz; 

i.  Being  digitally  controlled  radio 
receivers  having  more  than  1 .000 
channels,  which: 

il.  Search  or  scan  automatically  a 
part  of  the  electromagnetic  spectrum: 


i.2.  Identify  theTeceived  signals  or  the 
type  of  transmitter;  and 

1.3.  Have  a  "frequency  switchmg 
time"  of  less  than  1  ms; 

j.  Providing  functions  of  digital 
"signal  processing  ■  as  follows: 

j.l.  Voice  coding  at  rates  of  less  th.:n 
2,400  bit/s; 

j.2.  Employing  circuitry  that 
incorporates  "user-accessible 
programmability"  of  digital  "signal 
processing"  circuits  exceeding  the 
limits  of  4A03.b; 

k.  Being  underwater  communications 
systems  having  any  of  the  followmg 
characteristics: 

k.l.  An  acoustic  carrier  frequent  v 
outside  the  range  of  20  to  60  kHz; 

k.2.  Using  an  electromagnftit  c;-.rri<r 
frequency  below  30  kHz;  or 

k.3. Using  electronic  beam  steering 
techniques. 

50.  In  Category  5 
(Telecommunications  and  "Information 
Security").  Subcategorv'  I 
"Telecommunications '.  ECCNs  5D01A. 
5D02A,  5E01  A,  and  5E02A  are  revised 
and  ECCN  5D03A  is  amended  by 
revising  the  Requirements  to  read  as 
follows: 

5D01A     "Software"  specially  designed  or 
modified  for  the  "development", 
"production"  or  "use"  of  equipment  or 
materials  controlled  by  tfie 
telecommunications  entries  5A01,  5A02, 
5A03,  5A04,  5A05.  5A06,  5B01.  5B02  or 
5C01. 

Requirements 

Validated  Licence  Rfcjuired: 
QST\nVYZ 

Unit:  S  value 

Hpokon  For  Control:  NS.  MT  (wp 
-Vofe) 

GTDH:  Yes.  e.xrppt  MT  (see  .\ctf^] 

GTDU:  No 

Note:  MT  controls  apply  to  "soft\\;-ri' 
designed  or  modified  for  the  "developn"..  nt  '. 
"production  ■  or  "use"  of  items  controlled  hv 
.SAOl 

5D02A     "Software"  specially  designed  or 
modified  to  support  "technology" 
controlled  by  telecommunications  entries 
5E01  or  5E02. 

Requirements 

Validated  IJcenae  Required: 
QSTV\VYZ 

Unit:  $  value 

Reason  For  Control:  NS.  MT  (se«' 
Note) 

GTDH:  Yes.  e.\rept  MT  (see  S'ote) 

GTDU:  No 

Note:  MT  controls  &pply  to  "softwa,-e" 
designed  or  modified  to  support 
"technology"  for  the  "development", 
■production"  or  "use"  of  items  controlled.by 
."iAOl. 
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5D03A    Specific  "software"  as  follows. 
Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  S  value 

Reason  For  Control:  NS.  MT  (see 
Note) 

GTDR:  Yes.  except  MT  (see  Note] 

GTDU:  No 

Note:  MT  controls  apply  to  "software" 
listed  below  as  applicable  to  the 
"development",  "production"  or  "use"  of 
I'quiprrent  controlled  by  5A01. 

List  of  Items  Controlled 


5E01 A    Technology  according  to  the 
General  Technology  Note  for  the 
"developnwnf ',  "production"  or  "use" 
(excluding  operation)  of  equipment, 
systems,  materials  or  "software"  controlled 
by  the  telecommunications  entries  In  5A, 
5B.  5C,  or  50. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  For  Control:  NS.  MT  (see 
Note) 

GTDR:  Yes.  except  MT.  Iran  and  Syria 

GTDU:  No 

Note:  MT  controls  apply  to  technology  for 
the  "development",  "production"  or  "use"  of 
equipment  controlled  by  5A01  or  related 
"software"  controlled  by  5D01.  5D02  or 
SD03. 

5E02A    Specific  technologies  as  described 
In  this  entry. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Reason  For  Control:  NS 
GTDR:  Yes.  except  Iran  and  Syria 
GTDU:  No 

List  of  Items  Controlled 

a.  "Required  '  technology  for  the 
"development"  or  "production"  of 
telecommunications  equipment 
specially  designed  to  be  used  on  board 
satellites: 

b.  Technology  for  the  "development" 
or  "use"  of  laser  communication 
techniques  with  the  capability  of 
automatically  acquiring  and  tracking 
signals  and  maintaining 
communications  through 
exoatmosphere  or  sub-surface  (water) 
media; 

c.  Technology  for  processing  and 
application  of  coatings  to  optical  fiber 
specially  designed  to  make  it  suitable 
for  underwater  use; 

d.  Technology  for  "development"  or 
"production"  of  equipment  employing 
"Synchronous  Digital  Hierarchy"  (SDH) 
or  "Synchronous  Optical  Network" 
(SONET)  techniques; 


e.  Technology  for  the  "development" 
or  "production"  of  "switch  fabric" 
exceeding  64.000  bits  per  second  per 
information  channel  other  than  for 
digital  cross  connect  integrated  in  the 
switch; 

"  f  Technology  for  the  "development" 
or  "production"  of  centralized  network 
control; 

g.  Technology  for  the  "development" 
or  "production"  of  digital  cellular  radio 
systems; 

h.  Technology  for  the  "development" 
or  "production"  of  "Integrated  Services 
Digital  Network"  (ISDN); 

i.  Technology  for  the  "development" 
of  QAM  techniques,  for  radio 
equipment,  above  level  4. 

51.  In  Category  5 
(Telecommunications  and  "Information 
Security"),  Subcategor)- 1 
"Telecommunications",  under  the 
heading  "Notes  for 

Telecommunications",  Advisor>-  Note  1 
is  removed  and  reserved,  and  Advisor}- 
Notes  8.  11.  12. 13.  14. 15. 16.  17.  and 
19  are  re\  ised.  and  new  Advisory  Notes 
23  through  27  are  added  to  read  as 
follows: 

Notes  for  Telecommunications 

Advisory  Note  1:  (Reser\-ed] 

•         *         *         *         * 

Advisory  Note  8:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfactory  end-users  in  the 
People's  Republic  of  China  of  test  and 
inspection  equipment  and  specially  designed 
components  and  accessories  therefor 
controlled  by  5B01A  or  5B02A  and 
"software"  and  technology  for  such 
equipment,  components  and  accessories,  for 
the  repair  of  teleconrununications  equipment, 
provided  that: 

a.  Such  equipment,  components, 
accessories,  "software"  and  technology: 

1.  Are  specially  designed  for  repair. 

2.  Are  to  be  used  to  repair  controlled 
equipment  aiithorized  for  exp>ort  or 
equipment  that  is  not  controlled  for  national 
security  reasons; 

3.  Are  shipped  in  reasonable  quantities 
necessary  for  the  types  and  quantities  of 
exported  equipment  being  serviced; 

4.  Do  not  provide  local  production 
fat.ilities; 

5.  Do  not  provide  for  testing  of  individual 
electronic  components;  and 

6.  Do  not  include  "software"  in  "source 
code"  controlled  by  5D03.a; 

b.  The  repair  does  not  upgrade  the 
equipment  or  "software"; 

c.  All  the  records  of  repair  activity  are  kept 
by  a  representative  of  the  Western  supplier; 
end 

d.  The  information  to  accompany  each 
license  application  shall  include: 

1.  A  complete  list  of  equipment  to  be 
provided;  and 

2.  A  clear  identification  of  the  users  and 
their  activities. 

N.B.:  Nothing  in  this  Advisory  Note  8  shall 
be  construed  as  overriding  controls  in  other 


ECCNs  contained  in  the  Commerce  Control 

List. 

*  *  •  •  • 

Advisory  Note  11:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfactory  end-users  in  Albania. 
Bulgaria,  the  People's  Republic  of  China. 
.Mongolia,  Romania,  or  Vietnam  of 
telecommunications  equipment  for  optical 
fibers  controlled  by  5A02.d.l,  provided  that 
the  transmission  wavelength  does  not  exceed 
1.370  nm. 

Advisory  Note  12:  Licenses  are  likely  to  be 
approved,  as  ad.Tiinistrative  exceptions,  for 
exports  to  satisfactory  end-users  in  Albania, 
Bulgaria,  the  People's  Republic  of  China. 
Mongolia.  Romania,  or  Vietnam  of  cables  or 
fibers  controlled  by  5A05,  provided  that: 

a.  Quantities  are  normal  for  the  envisaged 
end-use;  and 

h.  They  are  for  a  specified  civil  end-use. 

Advisory  Note  13:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfactory  end-users  in  Albania, 
Bulgaria,  the  People's  Republic  of  China. 
Mongolia,  Romania,  or  Vietnam  of  optical 
fiber  test  equipment  controlled  by  SBOl.c 
using  a  transmission  wavelength  not 
exceeding  1.370  nm. 

Advisory  Note  14:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfactory  end-users  in  Country- 
Groups  Q\VY  and  the  People's  Republic  of 
China  of  digital  radio  equipment  or  systems 
controlled  by  5A02.a  or  f.  provided  that: 

a.  The  equipment  or  system  is  intended  for 
general  commercial  international  traffic  in  an 
international  civil  telecommunication 
system,  one  end  of  which  is  in  a  COCOM 
member  country; 

b.  It  is  to  be  installed  in  a  permanent 
circuit  under  the  superv-ision  of  the  licensee; 

c.  No  means  are  to  be  provided  for  the 
transmission  of  traffic  between  points  in  a 
single  proscribed  country  other  than  a 
country-  in  Country  Group  Q  or  VV; 

d.  The  "digital  transfer  rate"  at  the  highest 
multiplex  level  does  not  exceed  156  Mbit/s; 

e.  The  equipment  does  not  employ  either 
of  the  following: 

1.  Quadrature  Amplitude  Modulation 
(QAiM)  techniques  above  level  64;  or 

2.  Other  digital  modulation  techniques 
with  a  "spectral  efficiency"  exceeding  6  bit/ 
s/Hz; 

f  The  equipment  is  not  controlled  by 
5A02.e  or  h  or  by  the  "information  security" 
entries  in  Category  5; 

g.  Spare  parts  shall  remain  under  the 
control  of  the  licensee  or  the  licensee's 
designated  representative; 

Note:  The  super\-ision  of  the  spare  parts  by 
the  licensee  may  be  effected  by  stock 
inventory  procedures  and  does  not  require 
the  piennanent  on-site  presence  of  a 
representative  of  the  licensee. 

h.  The  licensee  or  the  licensee's  designated 
representative,  who  shall  be  from  a  non- 
proscribed  couiitry,  shall  have  the  right  of 
access  to  all  the  equipment; 

i.  There  will  be  no  transfer  of  technology- 
controlled  for  national  security  reasons; 

j.  Supervision  of  systems  installation, 
operation  and  maintenance  shall  be 
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performed  by  the  licensee  or  the  licensee's 
designated  representative,  who  shall  be  from 
a  non-proscribed  country,  using  only 
personnel  from  non-proscribed  countries: 

N|.$.  1:  Supervision  of  maintenance 
includes  preventive  maintenance  at  periodic 
intervals  and  intervention  for  major 
malfunctions. 

NLB.  2:  This  does  not  mean  that  only 
nationals  from  the  exporting  country  should 
instail  the  system. 

k.  Upon  request,  the  licensee  shall  carry 
out  an  inspection  to  establish  that: 

1.  The  system  is  being  used  for  the 
intended  civil  purpose;  and 

2.  All  the  equipment  exported  under  the 
provisions  of  this  Advisory  Note  is  being 
used  for  the  stated  purpose  and  is  still 
loccjted  at  the  installation  sites.  The  licensee 
shall  report  the  findings  from  the  inspection 
to  the  Office  of  Export  Licensing  Vkrithin  one 
month  after  completing  the  inspection. 

Advisory  Note  15:  Licenses  will  receive 
favorable  consideration  for  exp>orts  to 
satisfactory  end-users  in  Bulgaria  or  Romania 
of  technology  controlled  by  the 
telecommunications  entries  in  Category  5, 
and  of  instrumentation,  test  equipment, 
corrjponents  and  specially  designed 
"software"  therefor,  and  materials  and 
connjponents  controlled  by  the 
teleiommunications  entries  in  Category  5  or 
by  eintries  in  other  Categories  on  the 
Commerce  Control  List,  for  the  modification 
or  "production"  of  telecommunications 
equipment  or  systems  eligible  for 
adniinistrative  exceptions  treatment  under 
Advjisory  .Note  1  in  the  Notes  for 
Telecommunications  (Category  5).  provided 
that! 

NjB.:  Technology  for  general  purpose 
comjputers  is  not  eligible  for  treatment  under 
this  .Advisory  .Note,  i.e.,  it  remains  governed 
by  Category  4. 

a.  The  characteristics  of  the 
telecommunications  equipment  or  systems 
are  liinited  to  those  eligible  for 
administrative  exceptions  treatment  under 
Advjisory  Note  1  in  the  .Notes  for 
Telekximmunications  (Category  5): 

b.  Modification  of  the  telecommunications 
equipment  or  systems  is  not  permitted  if  any 
asptqt  of  tfje  design  would  result  in 
exce(<ding  the  performance  thresholds  or 
features  of  Advisory  Note  1  in  the  Notes  for 
Teleaommunications  (Category  5): 

c.  Testing  of  large  scale  integrated  (LSI) 
circuhs  or  those  with  higher  component 
den^i^ies  is  limited  to  go/no  go  tests: 

Nil.:  Advisory  Note  15.c  does  not  preclude 
exports  of  equipment  or  technology  that 
would  be  possible  in  accordance  with  the 
provisions  of  other  Categories  on  the 
Contnierc  e  Control  List. 

d.  The  specially  designed  "software"  is 
that  necessary  to  use  the  transferred 
lechnoiogy,  instrumentation  and  test 
equitxnent: 

e.  y\\\  "software"  shall  be  exported  in 
machine  executable  form  onlv: 

f.  "Development"  technology  is  not 
included: 

g.  The  contract  intludes  explicit  conditions 
to  er  Sure  that: 


1.  The  "production"  technology  or 
"production"  equipment  is  not  exported  or 
reexported,  either  directly  or  indirectly,  to 
another  proscribed  destination: 

2.  The  supplier  or  licensor  may  appoint  a 
representative  who  is  entitled  toverify  that 
the  "production"  technology  and 
"production"  equipment  or  systems  serve 
their  intended  use: 

3.  Any  modification  of  the  capabilities  or 
functions  of  the  produced  equipment  must  be 
approved  by  the  supplier  or  licensor: 

4  The  supplier's  or  licensor's  personnel 
have  right  of  access  to  all  the  facilities 
directly  involved  in  the  "production"  of  the 
telecommunications  equipment  or  systems: 

5.  The  "production"  technology, 
"production"  equipment  and  produced 
equipment  or  systems  will  be  for  civil  end- 
use  only  and  not  for  reexport  to  proscribed 
destinations  other  than  Bulgaria  or  Romania: 

h.  System  integration  testing  will  be 
performed  by  the  supplier  or  licensor,  if  it 
requires  test  tools  that  would  provide  the 
licensee  with  the  capability  to  recover  source 
code  or  upgrade  the  system  beyond  the 
performance  thresholds  or  features  of 
Advisory  Note  1  in  the  Notes  for 
Telecommunications  (Category  5); 

i.  End-use  reporting  of  the  installed 
telecommunication  equipment  or  svstenis 
will  be  provided  in  accordance  with  the 
provisions  of  Advisor>'  Note  1  in  the  Notes 
for  Telecommunications  (Category  5). 

N.B.  1:  No  export  under  the  favorable 
consideration  provisions  of  this  Advisory 
Note  shall  establish  a  precedent  for  the 
approval  of  exports  under  entries  in  other 
Categories  on  the  Commerce  Control  List. 

N.B.  2:  For  each  license  applicatiorr  for 
export  pursuant  to  this  Advisory  Note,  the 
exporter  must  submit  the  following 
assurances  to  be  obtained  from  the  importer: 

a.  An  Import  Certificate  issued  bv  the 
importer's  national  authorities: 

b.  An  assurance  that  the  importer  will 
make  available  information  as  requested  by 
the  Department  of  Commerce:  and 

c.  An  assurance  that  the  importer  will 
allow  on-site  inspection  if  requested  by  the 
Department  of  Commerce. 

Advisory  Note  16:  Licenses  will  receive 
favorable  consideration  for  the  export  to 
satisfactory  end-users  in  Albania.  Bulgaria, 
Mongolia,  Romania,  or  Vietnam  of  radio  relay 
communications  equipment,  specially 
designed  components  and  accessories, 
specially  designed  test  equipment, 
"software"  and  technology  for  the  "use"  of 
equipment  or  materials  therefor,  controlled 
by  the  telecommunications  entries  in  this 
Category,  provided  that: 

a.  It  is  for  fixed  installation  and  civil 
application: 

b.  It  is  designed  for  operation  at  a  lolal 
"digital  transfer  rate"  not  exceeding  156 
Mbit/s: 

c.  The  equipment  does  not  employ  either 
of  the  following: 

1.  Quadrature  Amplitude  Modulation 
(Q/\.M)  tec  hniques  above  64  QAM:  or 

2.  Other  digital  modulation  techniques  ' 
with  a  "spectral  efficiency"  exceeding  6.3 
bit/s/Hz: 

d.  It  op>erafes  at  fi.xed  frequencifs  not 
exc  eeding  9  GHz; 


e.  A  license  application  for  export  under 
the  prcrvisions  of  this  Advisory  Note  provides 
the  following  information: 

1.  The  equipment  or  system  to  be  provided; 

2.  The  intended  application;  and 

3.  The  location  of  the  equipment. 
Advisory  Note  17:  Licenses  will  receive 

favorable  consideration  for  the  export  to 
satisfactory  end-users  in  Countrv  Groups 
QWY  and  the  People's  Republic'of  China  of 
optical  fiber  cables  and  optical  fiber 
transmission  equipment  or  systems 
controlled  by  5A02  or  5A05,  provided  that: 

a.  The  equipment  or  systems  are  intended 
for  general  commercial  international  traffic  in 
an  international  civil  submarine  optical  Hber 
telecommunication  system  linking  the 
importing  country  with  a  non-proscribed 
country: 

b.  It  is  to  be  installed  in  a  perm-incnt 
circuit  under  the  supervision  of  the  licensee: 

c.  No  means  are  to  be  provided  for  the 
transmission  of  tratTic  between  points  in  one 
or  more  proscribed  countries  other  than 
Bulgaria  or  Romania: 

d.  The  total  length  of  optical  fiber  cable  to 
be  installed  within  the  proscribed  country, 
excluding  cable  in  territorial  waters,  does  not 
exceed  10  km  or  the  shortest  distance  that  is 
practical  for  installation: 

e.  The  "digital  transfer  rate"  at  the  highest 
multiplex  level  does  not  exceed  565  Mbit's: 

f  The  "laser"  transmission  wavelength 
does  not  exceed  1.550  nm: 

g.  The  equipment  is  not  controlled  by 
5.A02.d.2  to  d.5  or  by  the  "information 
.security"  entries  in  Category  5: 

h.  Controlled  spare  parts  shall  remain 
under  the  supervision  of  the  licensee  or  the 
licensee's  designated  representative,  who 
shall  be  from  a  non-proscribed  countr\-: 

Note:  The  super\'ision  of  spare  parts  by  the 
licensee  may  be  effected  by  stock  inventory 
procedures  and  does  not  require  the 
permanent  on-site  presence  of  a 
representative  of  the  licensee. 

i.  The  licensee  or  the  licensee's  designated 
representative,  who  shall  be  from  a  non- 
proscribed  countr>,  shall  have  the  right  of 
access  to  all  the  equipment: 

).  There  will  be  no  transfer  of  c  ontroUed 
technology: 

k.  Supervision  of  systems  installation  and 
of  maintenance  shall  be  performed  by  the 
licensee  or  the  licensee's  designated 
representative,  who  shall  be  from  a  non- 
proscribed  countr)'.  using  only  personnel 
from  non-proscribed  countries:  and 

N.B.  1:  Supervision  of  maintenance 
includes  preventive  maintenance  at  periodic 
inter\-als  and  inter\'ention  for  major 
malfunctions. 

N.B.  2:  This  does  not  require  that  only 
nationals  from  the  exporting  countrv  should 
install  the  system. 

1.  L'pon  request,  the  licensee  shall  c.irrv  out 
an  insp<rction  to  establish  that: 

1.  The  system  is  being  used  for  the 
intended  civil  purpose: 

2.  All  the  equipment  exported  under  the 
provisions  of  this  Advisory  Note  is  being 
used  for  the  stated  purpose  and  is  still 
located  at  the  installation  sites.  The  licensee; 
shall  report  the  findings  from  the  inspection 


25320  Federal  Register  /  Vol.  59,  No.  93  /  Monday.  May  lb,  1994  /  Kuies  and  Regulations 


to  ihe  Offic  f  of  Export  Lirrnsiiig  within  one 
inonth  nfter  completing  the  insptu  lion 

*         •         •         •         • 

AdviM>ry  Note  19:  Licenws  are  likely  to  bo 
approved,  as  administrattve  exctiptions.  for 
€'Kports  to  satisfactory  end-users  in  Country- 
Groups  QVVY  and  the  People's  Repulifir  of 
Ciiina  of  fiber  optic  telecommunications 
trjtismission  systems  or  equipment 
tojitrolled  by  5A02.a  and  5A02.d.l.  fiber 
optic  tables  controlled  by  5A05.  or  coaxiiii 
table  telecommunications  transmission 
system.s  controlled  by  5A02.d.  and  the  test 
equipment.  spetJally  designed  coniponeiiK. 
iiccessories.  "software"  and  technfilogy, 
necessary  for  the  "use"  lher«  cif.  provided 
that 

u.  They  urv  intended  for  iuternationul 
telecommunications  links  dedic  aterf  to 
international  civil  traffic  Ix'twwii  the 
■following  locations; 

la  From  the  following  countries:  Austria. 
B<lgium.  the  Czech  Rtipublit .  Denmark. 
Kstoria,  Finland.  France.  Germany.  Grew  e. 
ffcingary.  Ireland,  Italy.  Latvia.  Lithuania. 
Liixenibnurg.  Netherlands.  Norvx'ay,  Poland. 
I'f.rtugal.  the  Slovak  Republic .  Spain. 
Sweden.  Sw.t/erlaTid.  Turkey,  or  the  IJiiited 
K:r:gdorn, 

b   To  the  follnninii  citifs  o-.  //•.(»'(/  h\ 
I  ountry  Albania  (Tirana),  Armenia 
(Yertrvan).  Azerbaijan  (Baku),  Bulgaria 
(.Sophia,  Vurnal,  Belaras  (MiiiskI,  C*orgia 
(TbilissO.  Kazakhstan  (Alma-Ata),  Kyrgy/.stan 
{Bishkek!.  Moldova  (Chisinau),  Romania 
(Btithapest.  Constanzti),  Russia  (Moscow. 
Novorossiisk,  Rostov-on-Uon,  St.  Pelershurg, 
V'olj^oj;.''ad).  Ta;ikistan  (Dushanbel. 
Turkmenistan  (Ashgabat),  I'kraine  (Kie\, 
Odessa,  Sebasloptji).  U/bf-kisiiui  (Tasf-.kenll 

IT 

Z  J  f'.t>fT7  thf  fnlloiMti^  <rotiiitnt'> 
Austn-.l'.a.  Canada,  Hong  Konn.  fapaii.  Ni-u 
Zeali-nd,  .South  Kurea,  or  the  I  '-lited  .Si.itfs. 

b   T(i  thf-  follomng  cities  os  listfd  h\ 
iniintry   People's  Republit  of  China 
(.Sharighiii,  Guang/houl,  Russia  (Khabiin.vsk. 
Nakhodka.  Vladivostok,  YuzhnoSadhalinskl, 
V'.ttnam  (Hanoi.  Ho  Chi  Minh  City). 

N.8.:  No  traftlc  shall  be  carried  between 
points  in  proscribed  countries,  j-m  ept  in 
Kstonia.  Latvia,  and  L;th'.uir.ui 

b  IRestrvtdl: 

< .  Th»y  are  designed  to  optr.ile  <it  a  "diu^'.:' 
tr.insfer  rate"  at  the  highest  nu-.lf.plex  level 
of  €>.;  1  Mbit's  or  less; 

d.  Tht:  "lasHr"  Iransmissioii  w.:v«iei;s;'h 
('(»-s  not  e\(eed  1..S90  nm; 

e.  The  equipment,  if  employ  iiiii 
>ynchronous  transmission  •!•<  hiiiqiies.  iit'.i>» 
i.onform  to  one  of  >he  approvtid  SONET  or 
SDH  sta.ndards  nr  recommendations  (it- 
ANSI  or  CaTT). 

f.  Siipei^ision  of  systems  irotallation  a!".d 
maintenance  of  controlled  transmission 
eqaipment  must  be  perfoniu'd  by  the  lii  eiisft- 
or  the  licensee's  desigridted  repreM'nt.itive. 
who  must  be  from  <i  non-prose  litwd  (otiutry 
Any  portion  of  the  installation  ot  <  oiitrolled 
transmission  equipmuat  that  would  req-iin- 
the  transfer  of  controlled  tf<  hno!ogy  n.ust  \» 
performed  by  the  licensee  or  the  ti<  ens.-.s's 
uesii;nated  representative  using  only 
jx-rsoni-.el  from.  no:i-proscri5ie<l  (.oiinirirs, 

N.B.  1:  Supervision  rif  i.Miii.'fiianie 
<:i(.liid»'s  preventive  ini:lr.!e!uirii  i-  *•!  p»T;o(;u 


mtervals  and  intervention  for  major 
malfunctions. 

N.B.  2:  This  is  not  meant  to  n-quire  that 
only  nationals  from  the  exporting  country 
should  install  the  system. 

g.  Controlled  test  equipment  and 
contn)lled  spare  parts  must  remain  under  the 
supervision  of  the  licensee  or  the  license«!'s 
designated  representative,  who  shall  be  from 
a  non-proscribod  country; 

N.B.:  The  super\'ision  of  the  test  equiptv.fni 
and  spare  parts  by  the  licensee  may  be 
effe< ted  by  stotk  inventory  prot.edun^s  and 
does  not  require  the  permanent  on-site 
presence  of  a  representative  of  the  licensee 

h.  The  licensee  or  the  licensee's  designateii 
H'presentative.  who  shall  be  from  a  non- 
proscribed  country,  must  have  the  right  ot 
access  to  all  the  equipment; 

i.  Upon  request  of  the  government  ot  the 
exportmg  country,  the  license*?  must  carry 
out  an  inspection  to  establish  that: 

1  The  system  is  being  used  for  the 
intended  civil  purpose;  and 

2  All  the  equipment  exported  untler  tti«- 
provisions  of  this  Advisory  Note  is  b«'ing 
used  for  the  stated  end  purpose  and  is  still 
lot  ated  at  the  installation  sites.  The  licensee 
shall  n-port  the  findings  from  the  inspection 
to  the  Office  of  Export  Licensing  within  oi'e 
month  after  completing  the  ins{)e<  tion; 

j.  The  license  application  must  include  ,1 
system  plan  containing  equipment  quantities 
and  approximate  locations  for  the  proposed 
system  After  final  installation,  unless 
already  provided,  the  applicant  must  proMiie 
to  the  licensing  authorities  the  final  location 
of  the  installed  equipment  to  the  greatest 
degree  of  precision  available  and  a  map  ot 
the  firal  cable  r«iute 
•  •  *  »  • 

.^dviKory  Note  23:  Lii  enses  are  likely  to  lie 
appi-oved,  as  administrrtfive  exc  eptions,  ftjr 
exports  to  satisfactory  end-users  in  Coi:nt."v 
Croufis  QWY  and  the  PtH)ple's  Republic  of 
China  of  "software"  contrxilled  by  5 DOT  .1. 
and  related  technology,  "software"  tools  nwA 
test  equipment  necesstiry  for  the 
"lievelopment".  "production"  or  "use' 
thereof,  provided  that; 

a   Th«:  "software",  tec  hnulogy .  "soflwaif 
tools  and  test  equipment  will  be  !iinitc?d  to 
those  necessary  for  problem  analysis  and 
reporting  or  for  lcK:al  adaptation  of  the 
switching  equipment  such  as  for  subscrilH-r 
terminal  interface,  network  interface;,  hilling, 
administration  or  similar  adaptations  for 
loc  al  I  ivilian  telecommunications 
requirements,  by  a  civil  end-user. 

b  No  "software"  orlechnology  "r»'qui:e'1  ' 
hir  the  "ilevelopment".  "production"  or 
"use"  of  functions,  featun-s  or  equipment 
coiitrolled  by  the  telecommiinic;ations  entr;es 
in  SA.  5n  or  5E  of  Subcategory  I  to  C;itegnr\ 
S  shdll  be  included; 

Note:  This  Advisory  Note  does  iiol  release 
from  c:ontrij|  the  "software"  in  "source  rode" 
(  uniprising  that  "softwan'"  that  controls  the 
inunagement  and  execution  of  programs, 
c  oii.moiily  n-ferred  to  as  the  operating 
.  system 

«.  SiJi  h  "software",  technology,  "soIIwiijt" 
tools  (>f  tJ'st  eciiiipment  do  not  pmv  ide  llie 
I  iip.i'iii.lv  lo  dec  ompile.  disassenilili-  cir 


[)erforTn  similar  activities  to  "sottwDrc"  in 
'object  c:ode"  or  similar  format  and  thereby 
r»-vers«'-engineer  controlled  characteristics, 
functions  or  ft;atur«s; 

d.  The  licensee  or  the  licensee's  designated 
representative,  who  shall  be  from  a 
nonproscribed  country,  shall  have  the  right 
of  access  to  the  site  of,  and  computing 
equipment  being  used  to  perform,  such 
adaptations  so  as  to  have  access  to; 

1  The  "software",  technology,  "softwan!" 
tools  and  test  equipment  n^ferred  lo  in  this 
.\dvisory  Note;  and 

2.  All  "software"  developed  or  derived 
from  the  "software"  technology,  "software"    . 
tools  and  test  equipment  licensed  under  lliis 
Advisory  Note; 

e.  Upon  requc:st  of  tlie  Offic  e  of  Export 
Licensing,  the  licensee  must  cany  out  an 
inspection  to  establish  that: 

1  The  "software",  technology,  "softwan"" 
tools  and  test  equipment  referred  to  in  this 
Advisory  Note  are  being  u.sed  for  the 
iniended  civil  purpose;  and 

2.  Ail  the  "software",  technc^logy, 
"softwan?"  tools  and  test  equipment  exported 
under  the  provisions  of  this  Advisory  Note 
.ire  bt^ing  used  for  the  stated  end  purpose  and 
are  still'located  at  the  installation  sites.  The: 
licensee  shall  n-port  the  findings  fnwn  the 
inspec  tion  to  the  Office  of  Export  Licensing 
within  one  month  after  completing  tlie 
inspection. 

Advisory  Note  24:  Licenses  will  receJvii 
favorable  consideration  for  exports  to 
satisfac;tory  end-usi!rs  in  tht?  People's 
Republic  of  China  of  tec;hnology  controlled 
by  tht?  leltHommunications  entries  in 
.Siibc  alegory  I  of  Ciilt^ory  5  and  of 
ir.s'rjnientation,  test  equipment,  cumpoiicnts 
and  spft.ially  designed  "software"  therefor, 
and  materials  and  icimponents  controlled  b> 
national  security  entries  on  the  (;onirnfrc.e 
f>ir.tn>i  List,  for  the  modific  atlon  or 
p.'oduction  of  the  telec;oiiununicatioi) 
transmission  equipment  or  systems  dc?srril)fd 
in  lAOZ.a.  5Al)2  d.l.  SA02  f  1.  or  V\02  f  2. 
provided  that: 

N.B.  I:  Technology  for  general  pur(_K)se 
computers  is  not  eligible  for  treatment  under 
this  Advisory  Note,  i.e  ,  it  n-mairis  t  onrrollecl 
by  CUitegory  4 

N.B.  2:  No  tec  hnology  is  to  be  ii"  liiiliil  tor 
the  "production"  of; 
-  a.  Equipment  employing  "SDH  '  or 
".SONET"  te<;hniques;  or 

b.  ■  Liisers"  with  tr.insmission  wavelengths 
exceeding  l.tXK)  nm. 

a.  The  characteristics  of  the 
telecommunication  transmission  equipment 
or  systems  art?  limited  to  those  that  relt?ase 
them  from  control  or  make  them  i?ligible 
under  the  n-levant  Advisory  Notes  thul 
provide  administrative  exc(?ptions  treatment, 
provided  th.it  the  following  limits  are  not 
exceedi;d; 

1  QA,M  techniques  of  level  U>, 

2  \  'digital  transfer  rate"  of  140  .Mbits/s 
<iad  a  "total  dig.tal  transfer  rate"  of  168 
Mb:!s,s, 

N.B.;  Ac  additicjral  2  MbiL's  may  be  added 
to  the    total  digital  transfer  rate"  of  l«i8  Mbit' 
s  for  o[H'r.ition,  maintenance  and  ser%"ice 
I  on:i;iunications. 

I.  A  "laser"  transmissiori  wnvelength  of 
I.17fli?m; 
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1 ».  Modification  of  the  telecominunications 
trunsmi.ssion  equipment  or  systems  is  not 
permitted  if  any  aspect  of  the  design  would 
result  in  exceeding  the  performance 
thresholds  or  features  of  the  relevant 
Advisory  Notes  that  provide  administrative 
etceptions  treatment: 

C  Testing  of  large  scale  integrated  (LSI) 
c^uits  or  those  with  higher  component 
densities  is  limited  to  go/no  go  tests: 

Ipi.B.:  Advisory  NJote  24. c  does  not  preclude 
el^rts  of  equipment  or  technology  that 
wjpuld  be  possible  in  accordance  with  the 
provisions  of  other  Categories  in  the 
Commerce  Control  List. 

jd.  The  specially  designed  "software"  is 
that  necessary  to  use  the  transferred 
le)c:hnology,  instrumentation  and  test 
eduipment: 

d.  All  "software"  must  be  supplied  in 
mjait  hine  e.xec  utable  form  only  except  for  the 
sp»rific  customer  data  and  site  parameters: 

£  "Development"  technology  is  not 
incjluded; 

g.  The  contract  includes  explicit  conditions 
to  insure  that: 

t.  The  "production"  tec  hnology  or 
piOduction  equipment  is  not  exported  or 
re  Imported,  either  directly  or  indirectly,  to 
at  dlher  proscribed  destination; 

3.  The  supplier  or  licensor  may  appoint  a 
replresentative  who  is  entitled  to  verify  that 
th a  "production"  technology  and  production 
ec  liipment  or  systems  serve  their  intended 
u<a: 

^.  Any  modification  of  the  capabilities  or 
functions  of  the  equipment  produced  must  be 
Bf  j^roved  by  the  supplier  or  licensor: 

^.  The  supplier's  or  licensor's  personnel 
hj  \|e  right  of  access  to  all  the  facilities 
directly  involved  in  the  production  of  the 
equipment  or  systems  covered  by  this 
A<ivisory  Note; 

|5.  The  "production"  technology, 
prjaiduction  equipment  and  equipment  or 
svistems  produced  do  not  exceed  the 
I  haracteristics  of  the  relevant  Advisory  Notes 
thi3t  provide  administrative  exceptions 
treatment  and  will  be  for  civil  end-use  onlv: 

h.  System  integration  testing  will  be 
pnrformed  by  the  supplier  or  licensor  if  it 
requires  test  tools  that  provide  the  licensee 
with  the  capability  to  recover  "source  code  ' 
or  Upgrade  the  system  beyond  the 
peirformance  tlu-esholds  or  features  of  the 
relevant  Advisory  Notes  that  provide 
ad;rpinistrative  exceptions  treatment: 

i.  The  relevant  Advisory  Note  that  provides 
administrative  exceptions  treatment  should 
bci  indicated  on  the  license  application. 

N.B.:  No  exf)ort  under  the  favorable 
consideration  provisions  of  this  Advisory 
Notie  shall  establish  a  precedent  for  the 
approval  of  exports  under  other  Categories  m 
tht  Commerce  Control  List. 

Advisory  Note  25:  Lie  enses  are  likely  to  be 
aphroved,  as  administrative  exceptions,  for 
exports  to  satisfa(  tory  end-users  in  Countrv 
Crpups  QWY  and  the  People's  Republic  of 
China  of  components,  parts  and  materials, 
roilrolled  for  national  sef  urity  reasons  by 
en  iries  on  the  Commerce  Control  List, 
neressary  for  the  production  of 
tel?[ommuni(ation  equipment  or  s\  stems. 
pro  ided  that: 


a.  The  production  equipment  and 
technology  for  the  equipment  concerned  has 
been  previously  legally  exported; 

b.  The  quantity  of  components,  parts  and 
materials  exported  is  normal  for  the  stated 
end-use; 

c.  Authorization  under  this  .Advisory  Note 
will  cover  a  program  of  supplies  up  to  two 
calendar  years  for  the  production  by  the  same 
licensee  of  equipment  authorized  under 
Advisory  Note  25.a; 

d.  No  technology  or  "software"  "required" 
for  "development",  "production"  or  "use" 
shall  be  included; 

e.  The  components,  parts  and  materials 
exported  will  not  be  permitted  to  exceed  the 
performance  threshold  or  features  of  the 
equipment  previously  authorized; 

r  The  contract  includes  explicit  conditions 
to  ensure  that: 

1.  The  equipment  manufactured  with  the 
exported  components,  parts  and  materials  is 
not  exported  or  reexported,  either  diret  tly  or 
indirectly,  to  another  proscribed  destination: 

2.  The  supplier  or  licensor  may  appoint  a 
representative  who  is  entitled  to  verify  that 
the  "production"  technology  and  production 
equipment  or  systems  serve  their  intended 
use; 

3.  Any  modification  of  the  capabilities  or 
functions  of  the  equipment  produced  must  be 
approved  by  the  supplier  or  lit  ensor: 

4.  The  supplier's  or  licensor's  personnel 
have  right  of  access  to  all  the  facilities 
directly  involved  in  the  production  of  the 
equipment  or  systems; 

5.  The  equipment  or  systems  produced  w  ill 
be  for  civil  end-use  only. 

Advisory  Note  26:  [Reserved] 

Advisory  Note  27:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  Albania,  Armenia.  Azerbaijan. 
Bulgaria.  Belarus.  Estonia,  Georgia. 
Kazakhstan.  Kvrgyzstan.  Latvia.  Lithuania. 
Moldova.  Mongolia,  the  People's  Republic  of 
China,  Romania,  Russia,  Tajikistan. 
Turkmenistan.  Ukraine.  L'zbekistan,  and 
Vietnam  of  telecammunications  equipment 
or  systems  controlled  by  5A02.a  through 
5A02.g.  5A03,  5A04  or  SAO."),  measuring,  test 
or  repair  equipment  controlled  bv  SBOl.c  or 
5B02.  and  specially  designed  components 
and  accessories,  "software"  and  technology 
necessary-  for  the  "use"  thereof,  provided 
that: 

a.  Optical  fiber  telecommunication 
transmission  equipment  or  systems: 

1.  Are  designed  to  operate  at  a  "digital 
transfer  rate  "  of  62.3  Mbit/s  or  less  at  the 
highest  multiplex  level:  and 

2.  Are  designed  to  operate  on  a  "laser" 
transmission  wavelength  not  exceeding  1.590 
nm. 

b  Digital  radio  equipment  or  svstcms: 

1.  Art;  designed  to  operate  at  a  "digital 
transfer  rate"  of  623  .Mbil/s  or  less  at  the 
highest  multiplex  level; 

2.  Do  not  employ  QAM  tec  hniques 
exceeding  level  512  or  other  digital 
modulation  techniques  having  a  "spectral 
efficienrv"  exceeding  9  bit/s/Hz; 

c.  "CCS": 

1.  Is  limited  to  the  associated  mode  of 
operation: 

2.  Signalling  and  relatcKl  speec  h/data 
channels  are  limited  to  two  signalling  points 


and  must  not  be  routed  via  different 
transmission  media  or  different  routes; 

.N.B.:  A  single  route  consists  of  one  or  more 
consecutive  serial  connection  links  that  may 
use  different  transmission  media. 

3.  Message  Transfer  Part  (MTPj  level  3 
signalling  routes  are  limited  to  two  signalling 
points: 

N.B.:  MTP  Level  3  is  found  in  Q.704  and 
related  recommendations  of  the  ITL'-T  Q 
series  for  "CCS". 

4.  For  point-to-point  inter-city  "CCS  " 
connectivity  between  two  signalling  points, 
where  permitted  by  Advisory  Note  2".c  1. 
C.2,  or  C.3,  the  Originating  Pomi  Codes  (OPC) 
and  Destination  Point  Codes  (UPC)  fur  all 
signalling  messages  over  sue  h  signalling 
links  cannot  be  reinstalled  or  c  hanged 
following  the  vendor's  initial  software- 
installation  without  prior  authorization, 
being  available  in  object  code  only;  all 
compilation  mechanisms  and  administrative- 
tools  that  allow  for  modific  ation  of  the  Point 
Codes  are  removed  following  installation: 

d.  7  he  equipment  or  systems  are  designed 
and  intended  to  be  used  for  fixed  c  iv  il 
applications  directly  connec  ted  to  a  c  iv  ilian 
network; 

e.  The  equipment  or  systems,  if  emploving 
sync  hronous  transmission  ten  hniques. 
conform  to  one  of  the  A.NSI  or  ITli-T 
approved  standards  or  recommendations  for 
"SONET  "  or  "SDH  "; 

f.  Measuring.  tc;st  or  repair  equipment 
controlled  by  SBOI.c  or  5802  and  coiitrolI<'d 
spare  parts  remain  under  the  superv  ision  of 
the  licensee  or  the?  licensee's  designated 
representative: 

g.  The  lie  ensee  or  the  licensee's  designated 
representative  have  the  right  of  access  to  all 
the  equipment  or  systems  and  may  corn,  out 
inspections; 

h.  I'pon  the  rc>c|U<'St  of  the;  Office  of  Export 
Lic;ensing,  the  licen.see  must  carry  out 
insp>ections  to  establish  that: 

1.  All  the  equipment  or  systems  exported 
under  the  provisions  of  this  .^dvisory  .Note 
are  being  used  for  the  intended  civil  purpose: 
and 

2.  Are  still  located  at  the  installation  sitc-s. 
The  licensee  shall  report  the  findings  from 
the  inspec  tion  to  the  Office  of  Export 
Licensing  within  one  month  after  c  ompletin^ 
the  inspection; 

i.  Supervision  of  systems  installation  and 
maintenance  of  controlled  transmission 
equipment  is  performed  by  the  licensee  or 
the  licensee's  designated  representative.  Any 
po.'-tion  of  the  installation  of  controlled 
transmission  equipment  that  would  require 
the  transfer  of  c  ontrolled  technologv  is 
perform<;d  by  the  licensee  or  the  lie  ensee's 
designated  representative: 

N.B.  1:  Supervision  of  maintenance 
includes  prevention  maintenance  at  periodic 
intervals  and  intervention  for  major 
malfunctions. 

j.  Lie  ense  appiii  ations  to  export  svsli'ms  or 
equipmcmt  for  "common  channel  signalling  " 
identify  the  intended  system  routes  and 
IcKations  of  signalling  points. 

52.  In  C^ti^ory  5  (Telecommunications  and 
"Information  Sec  urity"),  Subc  ategory  III 
(Other  Equipmimt,  .Materials.  ".Software  " 
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d:;d  Tt-rhnologj).  ii  new  ECC;.\  5A00F  is 
■iddfd  immediatfly  followiiif;  fXXlN  5A«lin 
>o  ffdd  a.s  follows;  V.-^ 

5A90A    Any  type  of  telecommunications 
equipment,  not  controlled  by  SA01, 
specially  designed  to  operate  outside  ttie 
temperature  ranoe  from  219  K  ( -  54  °C)  to 
397  K  (124  X). 

Requirements 

Validated  Liceni.e  Hequisvd:  SZ.  Iran, 
Syria.  South  African  military'  and  prlice 
Unit  S  value 
Ut'oson  for  Contro!:  Ff 
GLV.SO 
OCT:  No 
GFU'  No 

53.  In  Categor)-  5 
iTplecoinmuiiications  and  ■Infonniititni 
.Security"),  Subcategor)-  III  {Other 
Kquipment.  Materials,  "Software",  and 
Technology),  ECCN  5A91F  is  ri'vised  to 
read  ab  follows: 

5A91F    Transmission  equipment,  not 
cont.xlled  by  5A02,  containing: 

Requirements 

Validated  License  Hequired:  SZ,  Iriin. 
Syria.  South  African  mi!itii.->  and  police 
Unit:  S  value 
fiefl.so/i  For  Control:  IT 
CLV  SO 
GCT:  No 
GFW:  No 

List  of  Items  Controlled 

a.  Modems  using  the  ■"banilvvidth  i)f 
one  voice  channel"  with  a  "data 
signalling  rate"  exceeding  9.t>00  hits  per 
second: 

b.  "Communication  channi'l 
controllers"  with  a  digital  output  hiuing 
a  "data  signalling  rate"  ext:eeding 
64.000  bit/s  per  channel;  or 

c.  "Network  access  controller"  tind 
their  related  common  mj>dium  having  a 
"digital  transfer  rate"  exceeding  :i:t 
Mbit/s. 

54.  In  Category  5 
(Telecommunications  and  ■'Infurniatuju 
Secunty").  Subcategory  III  (Other 
Equipment.  Materials.  "Software",  and 
TfK:hnology).  a  new  ECCN  5D90F  is 
added  immediately  following  ECCN 
5D20B  to  read  as  follows: 

5D90f    "Software"  specialty  designed  or 
modified  for  the  "development", 
■production",  or  "use"  of  equipment 
controlled  by  5A90  or  SA91 . 

Requirements 

Validated  License  Hequired:  SZ.  I.'aii. 
Syria.  South  African  military-  and  polic  e 
Unit:  $  value 
lieascn  for  ControL  FP 
CLV:  SO 
GCT;  No 
GFW:  No 


55.  In  Cntegof)'  5 
(Telecommunications  and  "Informatiofi 
Security").  Subcategory'  111  (Other 
Equipment.  Materials.  "Software",  a:ul 
Technology),  a  new  ECCN  5E90F  is 
added  inimediately  following  ECCN 
"JE^OB  to  read  as  follows: 

5E90F    Technology  for  the  "development ". 
"production",  or  'use"  of  equipment 
controlled  by  5A90  or  5A91  or  "software  ' 
controlled  by  5D90. 

Requirements 

Validated  License  Hequired:  SZ,  Imii. 
Syria.  5»outh  African  military  and  pn!i<  e 

Unit:  S  icUie 

Heason  for  Control:  FF 

GLV  SO 

GCT  Nu 

GFW.  No 

•le.  In  Category  6  (Sensors),  under  the 
hf.iding  "Notes  for  Category  6". 
Ad\isor>-  Notes  2 A  and  4.4  are  removed 
and  reser\ed. 

57.  In  Category  7  (Navigation  and 
Avionics),  under  the  heading  "Notes  fiT 
Ca!egor>-  7".  Advisory  Note  2  is 
n-nioved  and  reserved. 

58.  In  Category  8  (.Marine 
Technology),  under  the  heading  ■"NdIi's 
for  Categor)'  8 '.  Advisory  Note  3  is 
re:noved  and  reser\'ed. 

5G.  In  Categor)'  9  (Propulsion  S)  sti^ms 
and  Transportation  Equipment),  undrr 
the  heading  "".Notes  for  Categon,'  fl"'. 
Advisor)  Note  3  is  removed  and 
Reserved. 

Da'.vA- May  f,.  1004 
Sue  E.  Eckert, 

A^'si'itant  Secrttcryfor E\p(>rt 

Administration. 

II  K  Dot.  0^-11^f,7  Filed  5-9-94:  4:r.r>  i)ii:i 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  74 
(Docket  N  0295] 

Listing  of  Color  Additives  Subject  to 
Certification;  FD&C  Blue  No.  1; 
Confirmation  of  Effective  Date 

AGENCY:  Food  and  Drug  Administration. 
HHS 

ACTION:  Final  rule:  confirmation  of 
effective  date. 


summary:  The  Food  and  Drug 
Adsninistration  (FDA)  is  confinning  Ihi- 
effective  date  of  March  19.  19'.»4.  of  the 
final  rule  that  appeared  in  the  Federal 
Register  of  February  16.  1994  (59  FK 
7UM>)  (efftctiv«!  date  corrected  in  the 


Federal  Register  of  Februar)-  22.  1994 
(59  FR.8507)).  and  amended  the  color 
additive  regulations  to  provide  for  the 
safe  use  of  FD&C  Blue  No.  1  and  FD&C 
Blue  No.  1  Aluminum  Lake  for  coloring 
dnigs  and  cosmetics  intended  for  use  in 
the  area  of  the  eye. 

DATES:  Effective  date  confinned:  Marcli 
19.  iy'j4. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Martin.  Center  for  Food  Safetv 
and  Applied  .Nutrition  (HFS-217).  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204-0001.  202-254- 
9519. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  Februarv'  16.  1994 
(59  FR  7636)  (effective  date  corrected  in 
the  Federal  Register  of  Febaiarv  22. 
1994  (.59  FR  8507)),  FDA  amended  21 
CFR  74.1101  and  74.2101  to  provide  for 
the  safe  use  of  FD&C  Blue  No.  1  and 
FD&C  Blue  No.  1  Aluminum  Lake  for 
coloring  drugs  and  cosmetics  inttmdeil 
for  use  in  the  area  of  the  eye. 

FDA  gave  interested  persons  until 
March  18,  1994,  to  file  written 
objections  or  requests  for  a  hearing.  The 
agency  received  no  objections  or 
requests  for  a  hearing  on  the  final  rule 
Therefore,  FDA  has  concluded  that  thi- 
final  rule  published  in  the  Federal 
Register  of  February  16,  1994.  should  be 
confirmed  as  corrected  on  Februarv  22. 
1994. 

List  of  Subjects  in  21  CFR  Part  74 

Color  additives.  Cosmetics,  Drugs. 

Therefore,  under  the  Federal  Food. 
Drjg.  and  Cosmetic  Act  (sees.  201.  401. 
402^^403.409.  501,  502.  505.601.602. 
701.  721  (21  l!.S.C.  321.  341.  342.  343. 
.148.  351.  352.  355,  361.  362.  371.37?H!)) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10).  notice  is  given  that  no 
objections  or  requests  for  a  he.iring  wei-i? 
filed  in  n-sponse  to  the  Febniary  16. 
1994.  final  rule.  Accordingly,  the 
amendments  promulgated  thereby 
became  efftHitive  March  19.  1994. 

Diited  May  4.  1004. 
Michael  R.  Taylor, 

Deputy  Coir.missionerfor  I'olicy 

IFRDoc  <14-11504  Filed  r,-n-n4.  H  4t  ii;n| 
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21  CFR  Part  178 
(Docket  No.  92F-0162] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanltizers 

AGENCY:  Food  and  Dnig  Admin:st:;ition. 
HiiS 

ACTION:  Final  rule. 
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SUMMARY:  The  Food  and  Dnig 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  expand  the 
safe  use  of  sodium  2.2'- 
meth;.  lenebis{4.6-di-^ert- 
bjUtylphenyUphosphate  as  a  clarifying 
a3ent  in  polypropylene  articles  intended 
fi )  ■  contact  with  all  types  of  food  to 
i:  1  :lude  frozen  or  refrigerated  storage  of 
r  ?  idy-prepared  foods  intended  to  be 
r  ?  leated  in  the  container  at  the  time  of 
V  i  e.  This  action  is  in  response  to  a 
pttition  filed  bv  Asahi  Denka  KogvoK. 
^. 

DATES:  Effec  ti\  e  May  16,  1994;  written 
ctijections  and  requests  for  a  hearing  by 
lune  15,1994. 

ADDRESSES:  Submit  written  objections  to 
t^e  Do*,  kets  Management  Branch  (HFA- 
ri35).  Food  and  Drug  Administration. 
TT^.  1-23,  12420  Parklawn  Dr.. 
Ri3r:kvi!le.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 
4nand,  Center  for  Food  Safetv  and 
/>ipplied  Nutrition  (HFS-216)'.  Food  and 
Drug  Administration.  200  C  St.  S\V.. 
Vi-ashingfon.  DC  20204,  202-254-9500. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
?JiCiy  4,  1992  (57  FR  19133),  FDA 
Jifinounced  that  a  food  additive  petition 
(FAP  2B4300)  had  been  filed  by  Asahi 
Denka  Kogyo  K.  K..  c./o  Japan  Technical 
Ijiformation  Center,  Inc.,  1002 
Ronnsylvania  Ave.  SE.,  Washington,  DC 
2 [1003.  proposing  that  the  food  additive 
regulations  be  amended  in  §  178.3295 
(\fnrifying  agents  for  polymers  (21  CFR 
lp8.3295)  to  expand  the  safe  u.se  of 
sodium  2.2'-methylenebis(4.6-di-fert- 
biutylphenyilphosphate  (CAS  Reg.  No. 
85209-1-2)  as  a  clarifving  agent  in 
jijolypropylene  articles  intended  for 
( tmtart  with  food. 

1  FDA  has  e\'aluated  data  in  the 
j-*Uition  and  other  relevant  material.  The 
a  pncy  concludes  that  the  proposed  use 


of  the  additive  is  safe  and  that  the 
regulations  in  §  178.3295  should  be 
amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
V.  ith  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  docimtients  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  am.  and  4 
p.m.,  Monday  through  Fridav. 

Any  person  who  will  be  ad\'ersely 
affected  by  this  regulation  may  at  any 
time  on  or  before  June  15,  1994.  file 
with  the  Dockets  Management  Branch 
(address  above)  WTitten  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
piirticular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 


include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  set^n 
in  the  Dockets  Management  Branc  h 
between  9  a.m.  and  4  p.m  ,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  rt»deiegated  to 
the  Director,  Center  for  Food  .Safetv  and 
Applied  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS.  AND  SANITtZERS 

1.  The  authority  citation  for  21  CFR 
part  1 78  continues  to  read  as  follows: 

Authority:  .S(-<  s  -01,  402.  409.  721  of  the 
Kederal  Food.  Dnig,  and  Cosmt'iic  Aft  (21 
ISC.  321.  342.  348.  374e). 

2.  Section  178.3295  is  amended  in  the 
table  by  re\ising  the  entry  fur  ".Sofiiuin 
2.2'-methylenebis(4.6-di-r(-rt- 
butylphenyDphosphate'  to  read  as 
follows: 

§  178.3295    Clarifying  agents  for  polymers. 


Substar>ces 


_.-U 


Limitations 


Stxliur^  2,2-  methylenebis(4.6-dt-te'f but>lphenyl)phosphate  (CAS  Reg. 
No.  8b20&-9l-2). 


For  use  only  as  a  clarifying  agent  at  a  level  not  exceeding  0  30  percent 
by  weight  of  olefin  polymers  complying  with  §  177.1520(c)  of  this 
chapter,  items  1.1.  3.1.  or  3.2  (where  the  cofXJlynr^ers  comptymg  with 
items  3.1  and  3.2  contain  not  less  than  85  weight  percent  of  polymer 
units  derived  from  pofypropylene).  The  finished  polymers  contact 
foods  only  of  types  I,  II.  IV-B,  Vl-B.  Vll-B.  and  VIII  as  identified  in 
Table  1  of  §  176.170(c)  of  this  chapter  and  limited  to  conditions  of 
use  B  through  H  described  in  Tat)(e  2  of  §  176.170(c)  of  this  chapter 
or  foods  of  all  types,  limited  to  conditions  of  use  C  through  H  de- 
scribed in  Table  2  of  §  1 76.170(c)  of  this  chapter. 
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Dated;  May  6.  1994. 
Fred  R.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 

Nutrition. 

|FR  Dot.  94-11785  Filed  5-1^-94:  8:45  am) 
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DEPARTME^fr  OF  STATE 

22  CFR  Part  22 
(Public  Notice  2006] 

Schedule  of  Fees  for  Consular 
Services,  Department  of  State  and 
Foreign  Service  of  the  United  States 

AGENCY:  Bureau  of  Consular  Affairs, 
Department  of  State. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  amends 
§  22.1  of  title  22.  Code  of  Federal 
Regulations  by  creating  a  surcharge  for 
the  processing  of  machine  readable 
visas  (MRV's).  That  surcharge,  pursuant 
to  OMB  Circular  No.  A-25.  is  set  at  a 
cost-recovery  based  level  of  $20.00  per 
visa  application. 

DATES:  Effective  Date:  The  effective  date 
for  the  new  fee  is  May  16.  1994. 

Date  for  submission  of  comments:  )une  15. 
1994 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  in 
duplicate  to  the  Office  of  the  Executive 
Director.  Bureau  of  Consular  Affairs. 
Department  of  State.  Washington,  DC 
20520^818. 

FOR  FURTHER  INFORMATION  CONTACT: 
Holcombe  Thomas.  Office  of  the 
Executive  Director.  Bureau  of  Consular 
Affairs,  Department  of  State, 
Washington.  DC  20520-4818.  (202)  647- 
1148. 

SUPPLEMENTARY  INFORMATION 

Background 

Public  Law  103-236.  enacted  April 
30.  1994.  authorizes  the  Secretan,'  of 
State  to  collect  a  surcharge  for  the 
processing  of  machine  readable  visa 
(MRV)  applications,  and  to  retain  the 
resulting  revenues,  up  to  a  ceiling  of 
S107.5  million  for  fiscal  years  1994  and 
1995.  This  authority  has  been  delegated 
to  the  Under  Secretary-  for  .Management. 
It  supplements  and  in  part  overrides 
section  281  of  the  Immigration  and 
Nationality  Act  (INA)  which  generally 
provides  for  nonimmigrant  visa  fees  to 
be  set  on  the  basis  of  reciprocity. 

The  Secretan*'  of  State  has  also  been 
authorized  under  E.O.  10718  of  June  27. 
1957.  to  exercise  the  President's 
authority  under  22  U.S.C.  4219  to 
prescribe  rates  of  fees  to  be  charged  for 


official  serv  ices  performed  by  the 
Department  of  State.  Under  this 
authority,  the  D»»partment  has 
determined  a  number  of  fees  for 
consular  services  performed  overseas,  as 
well  as  in  the  United  States,  within  the 
guidelines  set  by  OMB  Circular  No.  A- 
25.  The  policy  set  out  in  Circular  A-25 
states  that  services  which  directly 
benefit  individuals,  organizations,  or 
groups  should  be  paid  for  by  the  users 
rather  than  the  taxpayers.  Services 
performed  for  the  primary  benefit  of  the 
general  public  or  the  U.S.  Government 
are  to  be  supported  by  tax  revenues.  The 
principles  of  Circular  A-25  have  guided 
various  fee  studies  conducted  by  the 
Department.  As  a  result,  although  the 
authority  to  charge  for  processing  a 
machine  readable  visa  is  new.  the 
Department  has  for  a  number  of  years 
had  on  hand  Circular  A-25-based  cost 
estimates  for  visa  processing. 

In  the  Department's  latest  consular  fee 
study,  issued  in  January'  1991.  the  cost 
of  processing  a  nonimmigrant  visa  was 
determined  to  be  $18.47.  Equipment 
used  to  process  machine  readable 
nonimmigrant  visas  (MRV's)  is 
considerably  more  expensive  than  the 
equipment  used  to  issue  the  outdated 
stamped  visas  which  the  MRV  is 
replacing.  Given  these  additional 
equipment  costs  and  the  costs  of 
collecting  the  fee.  the  new  fee  has  been 
set  at  a  cost-recovery  level  of  $20.00  per 
visa  application.  This  fee  may  in  fact  be 
below  cost,  but  the  Department  believes 
that  it  is  an  approximate  level  at  which 
to  set  the  charge  initially,  given  the  base 
estimate  of  $18.47  and  the  need  for  a  fee 
that  can  be  collected  with  minimal 
transaction  costs.  A  $20.00  fee  is  a 
whole  dollar  amount.  Moreover,  in 
discussing  the  new  fee  with  members  of 
Congress.  $20.00  was  discussed  in  light 
of  the  1991  cost  study  as  the  initial 
amount  at  which  the  new  fee  would  be 
set. 

The  implementation  of  this  rule  as  an 
interim  rule,  with  provision  for  post- 
promulgation  comments,  is  based  upon 
the  "good  cause  "  e.xception  found  at  5 
U.S.C.  553(bJiB)  and  553(d)(3).  The 
authorization  for  the  collection  of  a 
processing  fee  for  machine  readable 
nonimmigrant  visas  and  machine 
readable  combination  border  crossing 
card  mandated  by  Public  Law  103-236 
took  effect  on  .April  30.  1994.  This  rule 
must  take  effect  upon  publication  to 
ensure  that  the  Department  maximizes 
surcharge  revenue  for  the  balance  of 
fiscal  year  1994.  The  Department  will  be 
relying  on  such  revenues  to  fund 
accelerated  installation  of  improved  visa 
processing  and  issuing  technology  at 
consular  posts.  The  installation  of  such 
technology  has  become  a  high  priority 


for  the  United  States  in  light  of  the 
World  Trade  Center  bombing  and 
increasing  concerns  about  visa  fraud 
and  alien  terrorist  activity  in  the  United 
Stales. 

This  rule  is  not  considered  to  be  a 
major  rule  for  purposes  of  E.O.  12291 
nor  is  it  expected  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory-  Flexibility  Act.  In  addition, 
this  rule  does  not  impose  information 
collection  requirements  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980.  This  rule  has  been 
reviewed  as  required  by  E.O.  12778  and 
certified  to  be  in  compliance  therewith. 
This  rule  is  exempt  from  review  under 
E.O.  12866.  but  has  been  reviewed 
internally  by  the  Department  to  ensure 
consistency  with  the  objectives  thereof. 

List  of  Subjects  in  22  CFR  Part  22 

Passports  and  visas.  Schedule  of 
Consular  Fees. 

Accordingly.  22  CFR  part  22  is  ainendfd  as 
follows: 

1.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

PART  22— {AMENDED] 

Authority:  .Sections  3,  4.  63  Stat.  1  It.  as 
amended;  22  U.S.C.  211a.  214.  2651,  2658, 
3921.  4219;  31  L'.S.C.  9701;  EO  101718.  22 
FR  4632;  EO  11295,  31  FR  10603;  3  CFR 
1954-1958  Comp.  p.  507. 

2.  Section  22.1  is  amended  by  adding 
item  26  under  "Visa  J>ervices  for 
.-Miens  '  to  read  as  follows; 

§22.1    Schedule  of  fees. 


Item  No. 


Fee 


26.  Surcharge  for  processing  ma- 
chine readable  nonimmigrant 
visa  application  S20.00 

(Item  Nos.  27  through  29  vacant) 


Dated:  .May  6.  1994. 
Richard  Moose, 

f  'ndiT  Secretary  for  Mana^ftwnt. 
Department  of  State. 

|FR  Dor.  94-11861  Filed  5-11-94;  1:24  pmf 
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Bureau  of  Consular  Affairs 

22  CFR  Part  41 
(Public  Notice  2005] 

Visas:  Documentation  of 
Nonimmigrants  Under  the  Immigration 
and  Nationality  Act 

Visa  Fees 

/wQENCY:  Bureau  of  Consular  .Affairs, 

liOS. 

action:  Inlori.m  rule. 


SUMMARY:  This  nile  adds  a  surcharge 
pirrnision  to  part  41  title  22.  Code  of 
F|(!deral  Regulations.  The  amendment  to 
the  regulations  authorizes  the  Secrcfarv 
oif  State,  pursuant  to  the  provisions  of 
s<'tt>on  140  of  Public.  Law  103-236,  to 
L  .jllect  a  surcharge  for  processing 
a  aplications  for  machine  readable 
nionimmigra.nt  visas  and  machine 
readable  combined  border  crossing 
c  tirds.  This  surcharge  is  herein  referred 
to  as  the  "MRV  surcharge"'.  The 
alithority  vested  in  the  Secretary  of  State 
mandates  appropriate  amendments  to 
the  nonimmigrant  regulations. 
DATES:  Effective  date:  May  16.  1994. 
Interested  persons  are  invited  to  submit 
wiitten  comments  on  or  before  June  15, 
ip94. 

ADDRESSES:  Comments  should  be 
submitted  to  Chief,  Legislation  and 
RJngulations  Division,  Visa  .Ser\  ires, 
\Vashington,  DC  20520-0113. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  K.  Fischel,  Chief,  Legislation 
and  Regulations  Division,  Visa  Services, 
Washington.  DC,  (202)  663-1204. 
SUPPLEMENTARY  INFORMATION:  On  April 
3P,  1994.  the  President  signed  into  law 
Fiublic  Law  103-236,  State  Department 
Aluthorization  Bill  for  Fiscal  Years  1994 
and  1995.  The  provisions  of  section  140 
of  this  law  grant  the  .Secretary  of  State 
the  authority  to  collect  a  surcharge  for 
the  processing  of  applications  of 
niachine  readable  nonimmigrant  visas 
and  machine  readable  combined  border 
crossing  cards.  Such  authority  is  new 
and  requires  appropriate  amendment  of 
the  visa  regulations  at  22  CFR  41.107. 

Current  Authority 

Section  281  of  the  Immigration  and 
Nationality  Act  (INA)  provides  that  the 
Secretary  of  State  shall  establish  fees  for 
the  issuance  of  nonimmigrant  visas 
based  upon  reciprocity.  Pursuant  to  this 
section  of  law,  the  Secretary  of  State 
where  practicable  prescribes  a  fee  to  be 
irpposed  upon  nationals  of  a  foreign 
c(^untry  that  corresponds  with  all  the 
visa  related  costs  charged  U.S.  citizens 
by  that  foreign  country.  The 


Department's  implementing  regulation, 
at  22  CFR  41.107(a).  restates  the 
statutory  principle  authorizing  the 
Secretary  of  State  to  collect 
nonimmigrant  visa  issuance  fees  based 
on  reciprocity.  As  a  reciprocal  charge, 
the  fee  prescribed  by  the  Secretary 
reflects  the  total  costs  imposed  by  a 
foreign  state  on  U.S.  nationals.  If  no 
costs  are  incurred,  no  fee  is  prescribed. 
The  fees  collected  pursuant  to  sef-tion 
281  are  remitted  to  the  general  funds  of 
the  U.S.  Treasury. 

MRV  Surcharge 

Section  140  of  the  State  Difpartment 
Authorization  Bill  authorizes  a 
surcharge  to  be  imposed  for  machine 
readable  visas  and  border  crossing  cards 
notwithstanding  INA  281  and  the 
regulations  at  §41.107.  This  new  fee 
may,  therefore,  be  charged  for 
processing  applications  for  machine 
readable  visas,  independent  of  fees 
proscribed  pursuant  to  reciprocity  under 
the  provisions  of  section  281  of  the  Act. 
Moreover,  surcharges  collected  pursuant 
to  section  140  may  be  retained  bv  the 
Department  up  to  S107  million  for  FY 
94  and  FY  95  combined. 

The  regulation  at  section  41.107  is 
being  amended  to  authorize  the 
collection  of  this  surcharge  separate 
from  and  in  addition  to  any  other  fee. 
The  amount  of  the  surcharge  and 
justification  for  that  amount  are  subjects 
of  a  separate  regulation  being 
promulgated  by  the  Under  .Swn^tarv  of 
State  for  Management. 

Interim  Rule 

In  order  to  implement  the  provisions 
of  section  140,  Public  Law  103-236,  the 
regulation  at  §41.107  is  being  amended 
to  authorize  the  Secretary  of  State  to 
collect  the  surcharge,  separate  from  or 
independent  from  and  in  addition  to 
any  other  fee,  for  processing 
applications  for  machine  readable 
nonimmigrant  visas  and  machine 
readable  combined  border  crossing 
identification  cards  and  nonimmigrant 
visas. 

The  implementation  of  this  rule  as  an 
interim  rule,  with  provision  for  post- 
promulgation  comments,  is  based  upon 
the  "good  cause"  e.xception  found  at  5 
U.S.C.  553(b){B)  and  553(d)(3).  The 
authorization  for  the  collection  of  a 
processing  fee  for  machine  readable 
nonimmigrant  visas  and  machine 
readable  combination  border  crossing 
cards  mandated  by  Public  Law  103-236 
takes  effect  on  April  30,  1994.  This  rule 
must  take  effect  upon  publication  to 
ensure  that  the  Department  ma.ximizes 
surcharge  revenues  for  the  balance  of 
FY-94.  The  Department  will  be  relying 
on  such  revenues  to  fund  accelerated 


installation  of  an  imposed  visa 
processing  and  issuing  technology  at 
consular  posts.  The  installation  of  such 
technology  has  become  a  high  priority 
for  the  United  States  in  light  of  the 
World  Trade  Center  bombing  and 
increasing  concern  about  visa  fraud  and 
alien  terrorist  activity  in  the  United 
States.  This  rule  is  not  considered  to  be 
a  major  rule  for  purposes  of  E.O.  12291 : 
nor  is  it  expected  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Fle.xibility  Act.  In  addition, 
this  rule  does  not  impose  information 
collection  requirements  under  the 
provisions  of  the  Paperwork  Reductiim 
Act  of  1980.  This  rule  has  been 
reviewed  as  required  by  E.O.  12778  and 
certified  to  be  in  compliance  therewith. 
This  rule  is  exempt  from  review  under 
E.O.  12866.  but  has  been  reviewed 
internally  by  the  Department  to  ensure 
consistency  with  the  objectives  thereof. 

LisI  of  Subjects  in  22  CFR  Part  41 

Aliens.  Nonimmigrants.  Passpo.ls  and 
visas.  Fees.  Surcharge. 

Accordingly,  22  CFR  part  41,  is 
amended  as  follows: 

1.  The  authority  citation  for  part  41 
would  continue  to  read  as  follow  s: 

PART  41— [AMENDED] 
Authority:  8  U.SrC  1104 

2.  Sec.  41.107  is  amended  by  adding 
paragraph  (e)  to  read  as  follows: 

§41.107    Visa  fees. 

»         •         •         •         • 

(e)  Visa  processing  surcharge.  In 
addition  to  the  collection  of  the  fee 
prescribed  in  paragraph  (a)  of  this 
section,  a  consular  officer  shall  colled 
or  ensure  the  collection  of  a  surcharge 
for  the  processing  of  applications  for 
machine  readable  nonimmigrant  visas 
and  for  machine  readable  combined 
border  crossing  cards  in  the  amount 
specified  by  the  Secretary  of  State  from 
such  applicants  as  the  Secretary  of  State 
shall  designate.  Such  surcharge  is 
refundable  only  if,  as  a  result  of  action 
taken  by  the  U.S.  Goverment  for  which 
the  alien  was  not  responsible  and  over 
which  the  alien  had  no  control,  the 
alien's  application  is  not  processed. 

Duted;  May  4.  199-J 
Mary  A.  Ryan, 

Assistant  St^rrtary  for  Consular  Affairs. 
jKR  Doc.  94-11860  Filed  5-11-94;  3:24  pnil 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Parts  710, 712, 713,  and  720 
[FHWA  Docket  No.  93-7] 
RIN2125-AD09 

Removal  of  Obsolete  and  Redundant 
Right-of-Way  Requirements 

AGENCr:  Federal  Highway 
Administration  (FHWA).  Department  of 
Transportation  (DOT). 
action:  Final  rule. 

SUMMARY:  This  final  rule  eliminates  a 
number  of  FHWA  prior  approvals 
previously  required  in  the  acquisition  of 
real  property  for  Federal-aid  highway 
projects.  Consistent  with  the  Intormodal 
Surface  Transportation  Efficiency  Act  of 
1991  (ISTEA).  this  approach  reduces  the 
regulator)'  burden  for  States  and 
encourages  greater  fle.xibility  by 
reducing  the  degree  to  which  the  FHWA 
will  be  involved  in  the  development  of 
Federal-aid  highway  projects. 
DATES:  This  regulation  is  effective  June 
15. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  B.  Saunders,  Chief.  Operations 
Division.  Office  of  Right-of-Way.  HRW- 
20.  (202)  366-0142;  or  Reid  Alsop. 
Office  of  Chief  Counsel,  HCC-31,  (202) 
366-1371.  The  address  is  Federal 
Highway  Administration.  400  Seventh 
Street.  SW..  Washington.  D.C.  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m..  e.t..  Monday  through  Friday, 
except  legal  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  modifies  several  provisions  in  the 
FHWA's  right-of-way  regulations  that 
require  the  FHWA  to  grant  prior 
approvals  or  authorizations  for 
particular  actions  by  a  State.  These  case- 
by-case  approvals  will  no  longer  be 
required  and  will  be  replaced  by  a  one- 
time FHWA  approval  of  State 
procedures.  O^versight  by  the  FHWA 
will  continue  through  the  use  of  process 
reviews.  In  the  future,  prior  approvals 
may  be  reinstituted  if  they  are  found  to 
be  necessary  to  protect  the  Federal 
investment. 

As  a  result  of  a  review  of  the  FHWA's 
right-of-way  regulations,  the  Office  of 
Right-of-Way  identified  a  number  of 
requirements  that  imposed  burdens  on 
States  without  commensurate  program 
benefit.  The  review  disclosed  a  number 
of  case-by-case  approval  actions  that, 
based  on  experience,  were  no  longer 
necessary  to  protect  the  investment  of 
Federal-aid  highway  funds.  These 
approval  actions  are  divided  into  the 
two  categories  set  forth  below. 


The  first  category  includes  six  FHWA 
approvals  or  authorizations.  The  State 
may  now  take  the  approval  or 
authorization  actions  required  by  the 
following  sections  if  they  are  in 
accordance  with  procedures  that  have 
been  approved  by  the  FHWA. 


Approval  action 

23  CFR  section 

Use  of  fee  negotiators 

710.203(e)(3) 

Interest  on  right  of  entry 

710.304(j)(5) 

payments. 

'  ise  of  fee  attomeys 

712.408(a) 

uand  service  facilities  

712.805(c)(1) 

Temporary  use  of  rigfit-of- 

713.103(h)(1) 

way. 

Appraisal  fees 

720.202(d)(2) 

The  second  category  includes  four 
FHWA  approvals  that  are  eliminated  on 
all  FHWA-funded  projects  except  those 
on  the  National  Highway  System  (NHS). 
These  concern  the  long-term  use  or 
disposal  of  rights-of-way  and  are  no 
longer  considered  necessary  or  useful 
on  a  case-by-case  basis  for  non-NHS 
projects.  The  FHWA  will  continue  case- 
by-case  approvals  or  authorizations 
relating  to  the  use  or  disposal  of  NHS 
rights-of-way.  consistent  with  the 
provisions  of  23  U.S.C.  106(b)(2)  which 
require  that  a  higher  level  of  FHWA 
oversight  be  maintained  on  the  NHS. 

Accordingly,  the  authorization  actions 
required  by  the  following  sections  may 
be  taken  by  the  State  if  they  are  in 
accordance  with  procedures  that  have 
been  approved  by  the  FHWA,  except 
with  regard  to  facilities  or  projects  that 
are  on  the  National  Highway  System 
(NHS),  described  in  23  U.S.C.  103.  The 
FHWA  approvals  or  authorizations  that 
are  prescribed  by  the  following  sections 
continue  to  be  required  with  regard  to 
facilities  or  projects  on  the  NHS  because 
of  FHWA's  special  interest  in  the 
integrity  and  safety  of  NHS  facilities  and 
right-of-way. 


Approval  action 

23  CFR  section 

Non-highway  use  arxj  oc- 

712.203(b)(1) 

cupancy  of  right-of-way. 

Airspace  agreements  

713.204 

Disposal  of  right-of-way  rx) 

713.305 

longer  needed. 

Disposal  of  access-control 

620.203(d) 

and     relinquishment     of 

through  (1) 

right-of-way. 

On  July  21,  1993.  the  FHWA 
published  in  the  Federal  Register  a 
notice  of  proposed  rulemaking  (NPRM) 
concerning  the  above  provisions  of 
FHWA's  right-of-way  regulations  (58  FR 
38987).  The  FHWA  received  tliree 
comments  on  the  NPRM,  all  from  State 
Departments  of  Transportation.  All 
three  commenters  supported  in  varj'ing 
degrees  the  proposed  changes.  Two 


commenters  indicated  that  the  proposed 
changes  would  increase  their  flexibility 
or  simplify  their  right-of-way  programs. 
The  third  anticipated  a  slight  decrease 
in  paperwork  and  a  subsequent  saving 
of  time. 

We  received  no  negative  comments. 
Furthermore,  none  of  the  three 
commenters  suggested  any  changtjs  in 
the  language  of  the  NPRM.  Accordingly, 
the  language  of  the  final  rule  is 
unchanged  from  that  proposed  in  the 
NPRM. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory- 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking  will 
be  minimal.  "The  rulemaking  would  not 
affect  the  level  of  funding  available  in 
Federal  or  federally-assisted  programs 
covered  by  the  Uniform  Reloaition  and 
Real  Property  Acquisition  Policies  Act 
of  1970.  as  amended  (42  U.S.C.  4610  et 
seq),  or  otherwise  have  a  significant 
economic  impact;  therefore,  a  full 
regulatory  evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354.  5  U.S.C. 
601-612).  the  FHWA  has  evaluated  the 
effects  of  this  rule  on  small  entities. 
Based  on  the  evaluation,  the  FHWA 
hereby  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
since  it  will  make  relatively  small 
changes  in  existing  regulatory 
provisions  by  eliminating  certain  FHWA 
prior  approvals. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Ortier 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federahsm  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 
This  action,  in  effect,  both  clarifies  and 
simplifies  current  regulatory 
requirements. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Number  20.205  Highway 
Planning  and  Construction.  The 
regulations  implementing  Executive 
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Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Pi  ipenvork  Reduction  Act 

This  action  does  not  contain  a 
C(i|lection  of  information  requirement 
fon  purposes  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq. 

\ntional  Emironrnental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  v^ould  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects 

23  CFR  Part  710 

Civil  rights.  Grant  programs- 
transportation.  Highway  and  roads.  Real 
property  acquisition.  Rights-of-way. 

23  CFR  Part  712 

Grant  programs-transportation 
Highway  and  roads.  Real  property 
acquisition.  Rights-of-way. 

2^tFR  Part  713 

Grant  programs-transportation. 
Highways  and  roads.  Property 
management.  Real  property  acquisition. 
Rights-of-way. 

2J  CFR  Part  720 

nppraisal.  Grant  programs- 
transportation.  Highways  and  roads. 
Real  property  acquisition.  Rights-of- 
way. 

|st:ucd  on  May  9. 1994. 
Rodney  E.  Slater. 

Fi-dnni!  Hightwy  Administrator. 

In  accordance  with  tlie  foregoing, 
parts  710.  712.  713,  and  720  of  title  23. 
Code  of  Federal  Regulations,  are 
amended  as  set  forth  below. 

PART  710— (AMENDED) 

I.  The  authority  citation  for  part  710 
is  revised  to  read  as  follows: 

.Authority:  23  U.S.C.  101(a)  and  315;  42 
I  .S.C  2000d  etseq..  4633.  4651-40.55;  49 


CFR  1.48  (b)  and  (cc)  and  parts  21  and  24; 
23  CFR  1.32. 

§710.203    [Amended] 

2.  In  §  710.203.  paragraph  (e)(3)  is 
revised  to  read  as  follows: 

§  71 0.203    General  responsibilities. 
***** 

(e)  •    •    • 

(3)  Firms  and  individuals  meeting  the 
SHD's  qualification  standards  may  be 
employed  by  contract  for  negotiating 
purposes  in  accordance  with  SHD 
procedures  that  haveJxen  approved  by 
the  FHVVA. 

«  *  *  *  • 

3.  Section  710.204  is  added  to  read  as 
follows: 

§  710.204    State  approvals. 

Notwithstanding  any  other  provision 
of  this  title,  the  FHVVA  authorizations  or 
approvals  prescribed  by 
§§  712.203(b)(1).  713.204.  713.305.  and 
620.203  (d)  through  (i)  of  this  chapter 
may.  except  in  the  case  of  facilities  or 
projects  on  the  National  Highway 
System  (described  in  23  U.S.C.  103).  be 
made  by  the  SHD  in  accordance  with 
procedures  that  have  been  approved  by 
the  FHWA. 

4.  In  §  710.304.  the  first  sentence  of 
paragraph  (j)(5)  is  revised  to  read  as 
follows: 

§  710.304    Reimbursement  policy. 

•         •         »         •         » 

())*•* 

(5)  Federal  participation  shall  not  be 
allowed  in  interest  cost  on  payments  to 
an  owiier  where  the  SHD  accepts  a 
voluntary  right  of  entry  instead  of 
making  such  payment  available  to  the 
owner  directly  or  by  deposit  with  the 
court,  except  in  cases  of  unusual 
circumstances  in  accordance  with  SHD 
procedures  that  have  been  approved  by 
the  FHVVA.  *    *   * 

PART  712— [AMENDED] 

5.  The  authority  citation  for  part  712 
is  revised  to  read  as  follows: 

Authorit>':  23  U.S.C  101(a).  107.  108.  111. 
114.  204.  210.  308.  315.  317.  and  323;  42 
use.  2000c!-l.  4633.  4651-4655;  49  CFR 
1.48-{h)  and  (cc)  and  part  74;  23  CFR  1.32. 

6.  In  §  712.408,  paragraph  (a)  is 
revised  to  read  as  follows: 

§712.408    Special  counsel. 

(a)  If  part-time  assistants  or  legal 
counsel  are  employed  for  Federal-aid 
right-of-way  procurements, 
reimbursement  may  be  claimed  for  the 
eligible  cost  of  the  services  of  such 
attorney,  provided  that  such  assistants 
or  counsel  are  employed  in  accordanct; 


with  SHD  procedures  that  have  been 
approved  by  the  FHVVA. 

***** 

7.  In  §  712.805.  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

§712.805    Policies. 

•         *         *         •         • 

(c)  Private  use  and  benefit.  (1)  Land 
service  facilities  designed  for  restoration 
of  access  to  and  within  a  privately 
owned  property  shall  be  justified 
primarily  on  the  basis  of  economics.  In 
exceptional  cases  where  the  land  service 
facility  is  not  justified  economically,  but 
it  is  believed  that  access  is  nevertheless 
in  the  public  interest,  such  access  may 
be  approved  by  the  SHD.  in  accordance 
with  SHD  procedures  that  have  been 
approved  by  the  FHVVA. 


PART  71 3— [AMENDED] 

8.  The  authority  citation  for  part  713 
is  revised  to  read  as  follows: 

Authority:  23  U.S.C.  101(a).  142(f).  156. 
nnd  315;  42  U.S.C  4633  and  4651-4566;  23 
CFK  1.32;  49  CFR  1  48(b)  and  [cc].  IB  31  and 
parts  21  and  24. 

9.  In  §  713.103.  paragraph  (h)(1)  is 
revised  to  read  as  follows: 

§713.103    Policies  and  procedures. 

»         *         *         •        • 

(h)  •    •   • 

(1 )  The  SHD  has  approved  temporary 
right-of-way  limits  within  the  overall 
right-of-way  in  accordance  with  SHD 
procedures  approved  by  the  FHWA; 


PART  720— [AMENDED] 

10.  The  authority  citation  for  part  720 
is  revised  to  read  as  follows:  ♦ 

Authority:  23  U.S.C.  101(a)  and  315;  42 
use.  4633  and  4651-4655;  23  CFK  1.3  J;  49 
CFR  1.48(b)  and  (cc)  and  part  24. 

11.  In  §  720.22.  paragraph  (d)(2)  is 
revised  to  read  as  follows:  ' 


§  720.202    Appraisal  fees,  contracts,  and 

agreements. 

•         •         *         •         * 

(d)*   •   • 

(2)  In  instances  in  which  special  use 
or  other  unusual  properties  are 
involved,  the  SHD  may  approve  the  use 
of  a  per  diem  rate  contracting  method 
with  a  stated  overall  limit  which  should 
not  be  exceeded  except  by  supplemental 
agreement,  provided  that  such  SHD 
approval  is  made  in  accordance  with 
SHD  procedures  that  have  been 
approved  by  the  FHVVA. 
***** 

IFK  Dor  94-11846  Filed  5-13-94;  8:45  am) 
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Coast  Guard 

33  CFR  Part  165 

[COTP  Miami  94-045] 
RIN2115-AA97 

Safety  Zone  Regulations;  Fort 
Lauderdale,  FL 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUIWMAflY:  The  Coast  Guard  is 
establishing  a  safety  zone  at  Port 
Everglades,  Fort  Lauderdale,  Florida. 
This  safety  zone  is  needed  to  protect  the 
Whitbread  Round  the  World  Race 
participant  vessels  from  safety  hazards 
associated  with  the  spectator  vessels 
operating  in  the  area  of  the  Whitbread/ 
Heir.okcn  Trophy  Village  at  Port 
Everglades  in  Fort  Lauderdale.  Florida. 
Entry  into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 
Miami.  Florida,  or  his  designated 
representative. 

FOR  OTHER  INFORMATION  CONTACT:  LT 
Robert  G.  Garrott,  Port  Operations 
Department,  L'SCG  Marine  Safety 
Office,  51  SW.  First  Avenue,  Miami, 
Florida  33130  (305)  536-5693. 
EFFECTIVE  DATES:  This  regulation 
becomes  effective  at  11:30  a.m.  Eastern 
Daylight  Time  (EDT),  April  23.  1994  or 
upon  arrival  of  the  first  Whitbread 
Round  the  World  Race  participant 
vessel.  It  terminates  at  11:30  a.m.  (EDT). 
May  21.  1994  or  upon  departure  of  the 
final  Whitbread  Round  the  World  Race 
participant  vessel. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553.  a  notice 
of  proposed  rulem.iking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Lieutenant  Robert  G.  Garrott.  Project 
Officer  for  the  Captain  of  the  Port, 
Miami,  Florida,  and  Lieutenant 
Jacqueline  M.  Losego.  Project  Attorney. 
Seventh  Coast  Guard  District  Legal 
Office. 

Discussion  of  Regulations 

The  event  requiring  this  regulation  to 
be  established  is  the  presence  of  the 
Whitbread  Round  the  World  Race 
participant  vessels  at  the  Whitbread/ 
Heineken  Trophy  Village.  The  Trophy 
Village  is  located  within  Port  Everglades 
on  the  west  side  of  the  Atlantic 
Intorcoastal  Waterway  with  its 
easternmost  limits  marked  by  NO 
WAKE  signs.  There  are  significant  risks 


associated  with  spectator  vessels 
operating  in  close  proximity  to  the 
participant  vessels.  This  regulation  is 
issued  pursuant  to  50  U..S.C.  191  as  set 
out  in  the  authority  citation  for  all  of 
Part  165. 

Federaiism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rule  making  does  not  have  sufficient 
Federalism  implication  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  qf  this  proposal 
consistent  with  Section  2.B.2.C  of 
Commandant  Instruction  M16475.1B 
and  the  establishment  of  safety  zones 
has  been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulator)-  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary  The 
safety  zone  will  only  be  in  effert  for 
such  a  small  area  that  it  is  not  expected 
to  have  a  significant  impact  on  any 
commercial  navigation. 

List  of  Subjects  In  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33.  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  .33  U.S.C.  1231;  50  U  S.C.  191. 
49  CFR  1.46  and  33  CFR  1  05-1  (g).  B.04-6 
and  33  CFR  160..S. 


§  1 65.TO70-45    Safety  Zone:  Whitbread 
Round  the  World  Race  participant  vessels 
at  the  Whitbread'Heineken  Trophy  Village  at 
Port  Everglades  in  Fort  Lauderdale,  Florida. 

(a)  Location.  The  following  area  is  a 
safety  zone: 

All  waters  within  fifty  yards  in  all 
ilirections  from  the  easternmost  limit  of 
the  Whitbread/Heineken  Trophy 
\'illage,  as  marked  by  NO  WAKE  signs. 

(b)  Effective  date.  This  section 
becomes  effective  at  11:30  a.m.  (EDT), 
April  23,  1994  or  upon  arrival  of  the 
first  Whitbread  Round  the  World  Rare 
participant  vessel.  It  terminates  at  11:30 
a.m.  (EDT),  May  21,  1994  or  upon 
departure  of  the  final  Whitbread  Round 
the  World  Race  participant  vessel. 

(c)  Regulations.  In  accordance  with 
general  regidations  in  Section  165.33  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Miami,  Florida,  or 

a  Coa.st  Guard  com.missioned.  warrant. 
or  petty  officer  designated  by  him. 
Section  165.33  also  contains  other 
general  requirements. 

Dated:  April  14,  1994. 
L.  A.  Doyle, 

Captain.  U.S.  Coast  Guard,  Captain  ofitx- 
Port.  Miami. 

[FR  Do(.  94-11709  Filed  5-13-94:  H:45i.r!il 
BILLING  COOE  4910-U-M 


2.  Anew§165.T07 
read  as  follows; 


-045  is  added  to 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
PIN  2900-AG46 

Disease  Subject  To  Presumptive 
Service  Connection  (Cancer  of  the 
Urinary  Tract) 

AGENCY:  Department  of  Veterans  .Affairs. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  [VA]  has  amended  its 
adjudication  regulations  concerning 
presumptive  ser\ice  connection  for 
certain  diseases  resulting  from  exposun- 
to  ionizing  radiation  during  military 
service.  Congress  has  added  cancer  of 
the  urinary  tract  to  the  list  of  radiogenic; 
conditions  for  which  presumptive 
service  connection  is  authorized,  bul 
did  not  indicate  which  entities  it 
considers  part  of  the  urinary  tract.  This 
amendment  is  intended  to  define  the 
term  "urinary  tract"  for  VA  purposes. 
EFFECTIVE  DATE:  October  1,  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caroll  McBrine,  M.D.,  Consultant, 
Regulations  Staff,  Compensation  and 
Pension  Service,  Veterans  Benefits 
Administration,  (202)  233-3005. 
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SUPPLEMENTARY  INFORMATION:  VA 
published  in  the  Federal  Register  of 
October  5.  1993 (58  FR  51798-99) a 
proposed  amendment  to  38  CFR 
3.309[d)  to  define  the  term  "urinary 
trdct"  for  purposes  of  implementing  the 
pnsumption  of  ser\ice  connection  for 
urinary  tract  cancers  based  on  exposure 
to  lionizing  radiation  established  in  the 
Radiation  Exposure  Amendments  of 

1992.  Pubhc  Law  102-578.  Interested 
parties  were  invited  to  submit  written 
comments  on  or  before  November  4. 

1993.  Since  no  comments  were  received 
on  the  proposed  rule,  the  final  rule  is 
adopted  as  proposed,  effective  October 

1 .  1992.  the  date  provided  by  Public 
Law  102-578. 

iHie  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  Substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulators- 
Flexibility  Act  (RFA).  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  dirt;ctly  affected. 
Thjerefore.  pursuant  to  5  U.S.C.  605(b). 
tlii.s  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

'  hi'  Catalog  of  Federal  Domestii: 
As  ;l.stanre  program  numbers  are  64.104  and 
64.lk)9. 

Li!  t  of  Subjects  in  38  CFR  Part  3 

J  Jdministrative  practice  and 
procedure.  Claims.  Handicapped. 
Health  care.  Pensions.  Veterans. 

Approved:  January  31.  1994. 
|es^  Brown, 

St;arftary  of  \  'vtcrans  Affa  in,. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  3  is  amended  as 
seti  forth  below: 

P>^RT  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

lj  The  authority  citation  for  part  3. 
subpart  A.  continues  to  read  as  follows: 

Awthority:  38  U.S.C.  501(a).  iinlfss 
olhthvise  noted. 

i  In  §  3.309,  paragraph  (d)(2)(xv).  add 
a  nUe  at  the  end  to  read  as  follows: 

§  3.309    Disease  subject  to  presumptive 
service  connection. 


(dj*   *   ' 

(«;)*** 

( kV)  Cancer  of  the  urinary  tract. 


Note:  For  the  purposes  of  this  section,  the 
term  •'urinary  tract"  means  the  kidneys,  renal 
pelves,  ureters,  urinary  bladder,  and  urethra. 

*  »  *  •  • 
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38  CFR  Part  3 

RIN  2900-AG51 

Returned  and  Canceled  Checks 

AGENCY:  Dopartment  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  The  Departnient  of  Veterans 
Affairs  (VA)  has  amended  its  regulations 
concerning  returned  and  canceled 
checks.  The  amendment  will  assure  that 
the  regulations  clearly  reflect  the 
requirements  of  the  governing  statutes 
as  interpreted  in  a  precedent  opinion  of 
VA's  General  Counsel.  The  intended 
effect  of  the  amendment  is  to  ensure 
that  the  amount  represented  by  a  benefit 
check  received  but  unnegotiated  prior  to 
a  beneficiary's  death  is  properly 
distributed. 

EFFECTIVE  DATE:  This  amendment  is 
effective  June  15.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Thornberry,  Consultant. 
Regulations  Staff,  Compensation  and 
Pension. Service.  Veterans  Benefits 
Administration.  810  Vermont  Avenue. 
N\V..  Washington.  DC  20420.  telephone 
(202) 233-3005. 

SUPPLEMENTARY  INFORMATION:  VA 
published  a  proposal  to  amend  38  CFR 
3.1003  in  the  Federal  Register  of 
September  3.  1993  (58  FR  46920-21). 
Interested  persons  were  invited  to 
submit  written  comments  on  or  before 
Octol)er  4.  1993.  No  comments  were 
received,  and  the  amendments  are 
adopted  as  proposed  with  the  exception 
of  the  following  technical  amendment. 
Section  3.1003(3).  as  here  amended,  will 
provide  Lhat  the  amount  represented  bv 
a  returned  and  canceled  check  will  be 
payable  to  the  living  person  or  persons 
in  the  order  of  precedence  listed  in 
§3.1000(a)(l)-{4),  which  deals  with 
accrued  benefits.  Section  3.1000(a)(4) 
provides,  in  effect,  that,  where  there  is 
no  living  person  in  the  classes  identified 
in  §  3.1000(a)(l)-(3).  the  amount  of 
accrued  benefits  payable  is  hmited  to 
the  amount  necessary  to  reimburse  the 
person  who  bore  the  expense  of  last 
sickness  or  burial.  We  are  adding  to 
§  3.1003(a).  as  originally  proposed,  a 
similar  statement  to  ensure  that  there  is 
no  confusion  on  the  amount  of  a 
returned  and  canceled  check  that  may 
bo  paid  in  such  a  situation. 

Th.e  Secretary  hereby  certifies  diat 
these  regulatory  amendments  will  not 


have  a  significant  economic  impact  on 
a  substantial  numlicr  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
these  amendments  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
these  amendments  are  exempt  from  the 
initial  and  final  regulatory  flexibiUty 
analysis  requirements  of  sections  603 
and  604. 

There  is  no  affected  Catalog  of  Federal 
Domestic  Assistance  program  number. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped. 
Health  care.  Pensions.  Veterans. 

.Approved:  [anuary  31.  1994. 
lesse  Brown, 
^nfretar)-  of  Veletttn's  Affairs. 

For  the  reasons  set  fortli  in  the 
prenmble.  38  CFR  Part  3  is  amended  to 
read  as  follows: 

PART  3— ADJUDICATION 

Subpart  A — Pension,  Compensation, 
Dependency  and  Indemnity 

Compensation 

1.  The  authority  citation  for  part  3. 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted. 

2.  Section  3.1003  is  revised  to  read  as 
follows: 

§  3. 1 003    Returned  and  canceled  checks. 

Where  t)ie  payee  of  a  check  for 
benefits  has  died  prior  to  negotiating  the 
check,  the  check  shall  be  returned  to  the 
issuing  office  and  canceled. 

(a)  The  amount  represented  bv  the 
returned  check,  or  any  amount 
recovered  following  improper 
negotiation  of  the  check,  shall  b<^ 
payable  to  the  living  person  or  persons 
in  the  order  of  precedence  listed  in 
§3.1000(a)(l)  through  (4),  except  that 
the  total  amount  payable  shall  n»;t 
include  any  payment  for  the  month  in 
which  the  payee  died  (see  §  3.500(g)). 
and  payments  to  persons  described  in 
§3.100b(a)(4)  shall  be  limited  to  the 
amount  necessar)'  to  reimburse  such 
persons  for  the  expenses  of  last  sickness 
and/or  burial. 

(1)  There  is  no  limit  on  the  retroactive 
period  for  which  payment  of  the  amount 
represented  by  the  check  may  be  made, 
and  no  time  limit  for  filing  a  claim  to 
obtain  the  proceeds  of  the  check  or  for 
furnishing  evidence  to  perfect  a  cliim. 

(2)  Nothing  in  this  section  will 
preclude  payment  to  an  othep.vise 
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entitled  claimant  having  a  lower  order 
of  precedence  under  §3. 1000(a)(1) 
through  (4),  if  it  is  shown  that  the 
person  or  persons  having  a  higher  order 
of  precedence  are  deceased  at  the  time 
the  claim  is  adjudicated. 

(b)  Subject  to  the  limitations  in 

t?  3.500(g)  of  this  part,  any  amount  not 
paid  in  the  manner  provided  in 
paragraph  (a)  of  this  section  shall  be 
paid  upon  settlement  by  the  General 
Accounting  Office  to  the  estate  of  the 
deceased  payee,  provided  that  the 
estate,  including  the  amount  paid  under 
this  paragraph,  will  not  escheat. 

(c)  The  provisions  of  this  section  do 
not  apply  to  checks  for  lump  sums 
representing  amounts  withheld  under 

§  3..551(b)  or  §  3.557.  The.se  amounts  are 
subject  to  the  provisions  of  §  3.1001  and 
§3.1007.  as  applicable. 

(Authority:  38  U.S.C  501(a).  5122) 

[FR  Doc.  94-1 1701  Filed  5-13-9-*:  8  4S  nml 
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38  CFR  Part  20 
RIN  290&-AG42 

Rules  of  Practice;  Attorneys'  and 
Agents'  Fees 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  has  amended  its  regulation  to 
cover  an  exception  to  the  requin^ments 
for  charging  a  fee  in  connection  with  a 
proceeding  before  the  Department  with 
respect  to  benefits  administered  by  the 
Secretary.  These  fee  agreements  will  be 
treated  similarly  to  other  fee  agreements 
for  administrative  efficiency. 
EFFECTIVE  DATE:  )une  15.  1G04. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  L.  Keller,  Counsel  to  the 
Chairman.  Board  of  Veterans'  Appeals, 
Department  of  veterans  Affairs.  810 
Vermont  Avenue  NW.,  Washington.  DC 
20420  (202-233-2978). 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  7,  1993. 
at  pages  47100  through  47101,  VA 
published  a  proposed  rule  to  implement 
an  exception  regarding  the  requirements 
for  charging  a  fee  in  connection  with  a 
proceeding  before  the  Department  in 
cases  arisi.ng  out  of  certain  loans.  The 
amendment  regarding  the  exception  was 
created  by  section  303  of  Public  Law 
102-405.  Interested  persons  were 
invited  to  submit  written  comments, 
suggestions  or  objections  on  or  before 
October  7,  1993.  Since  no  comments 
were  received,  the  final  nile  is  adopted 
as  proposed. 


There  are  no  Catalogs  of  FedtirnI 
Domestic  Assistance  numbers 
associated  with  these  final  regulatory 
amendments. 

List  of  Subjects  in  38  CFR  Part  20 

Administrative  practice  and 
procedure.  Claims,  Lawyers.  Legal 
Services.  Veterans. 

Approved:  January  25.  l')94. 
Jesse  Brown, 

SiTrt'tiiry  of  Vt'terans  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  20  is  amended  as 
sot  forth  below: 

PART  20— BOARD  OF  VETERANS- 
APPEALS:  RULES  OF  PRACTICE 

1.  The  authority  citation  for  part  20 
(  ontinues  to  read  as  follows: 

Authority:  38  11  S.C.  501(a). 

2.  In  §  20.609  paragraph  (d)  is 
redesignated  as  paragraph  (d)(2).  and  a 
new  paragraph  (d)(1)  is  added  rrsding 
as  set  forth  below:  and  in  paragraph  (e) 
i:itroductory  text,  the  fir.st  sentence,  the 
words  "under  paragraph  (c)"  are 
removed. 

§  20.609    Rule  609.  Payment  ot 
representative's  fees  In  proceedings  before 
Department  of  Veterans  Affairs  field 
personnel  and  before  the  Board  of 
Veterans'  Appsals. 
***** 

(d)  Exceptions — (1)  Chapter  37  loans. 
With  resppct  to  services  of  agents  and 
attorneys  provided  after  October  9, 
1992.  a  reasonable  fee  may  be  charged 
or  paid  in  connection  with  any 
proceeding  in  a  case  arising  out  of  a 
loan  made,  guaranteed,  or  insured  under 
chapter  37.  United  States  Code,  even 
t'nough  the  conditions  set  forth  in 
p.ir.'igraph  (c)  of  this  section  are  not  met. 
•         *         •         •         * 

(.\uthority:  38  U.S.C.  5002.  5904,  5'U)5) 
(  \pproved  by  the  Offire  of  Managi'rnr.Ti  and 
Budget  under  <  ontroi  number  2900-0085) 
II  R  Doc.  94-1 1 760  Filed  5-13-94:  fl  45  ami 
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ACTION:  Final  rule. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MD1 6-1 -6967;  A-1-FRL-4884-«] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans: 
Maryland  Small  Business  Stationary 
Source  Technical  Environmental 
Compliance  Assistance  Program 

AGENCY:  Environmental  Protection 
Agency  (KPA). 


summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Maryland  fo; 
the  purpose  of  establishing  a  Small 
Business  .Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program  (PROCR.AM).  This 
.SIP  rtivision  was  submitted  by  I  he  State 
tf)  satisfy  the  Federal  mandatt?  of  the 
Clean  Air  Act  ("CAA"  or  "the  Act") 
which  lists  .specific  program  criteria  to 
ensure  that  small  businesses  have  ac  cess 
t<)  the  technical  assistance  and 
regulatory  information  necessary  to 
comply  with  CAA.  Ihe  rationale  for 
EPA's  approval  is  set  forth  in  this 
document;  additional  information  is 
available  at  the  address  indicated  below. 
This  action  is  being  taken  in  accordanc  e 
with  CAA. 

DATES:  This  final  rule  will  become 
effective  July  15.  1994  unless  notice  i:^ 
n.t:t;ived  on  or  before  June  15.  1904  ihnt 
adverse  or  critical  comments  will  be 
submitted.  !f  the  effective  date  is 
delayed,  tiintdy  notice  will  be  pub'ished 
in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed  to 
Thom.is  J.  Maslany,  Diredor.  Air. 
Radiation  and  Toxics  Division.  U.S. 
Environmental  Protection  Ageiicy. 
Region  III,  841  Chestnut  Building. 
Philadelphia.  PA  19107. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
iiispection  during  normal  business 
hours  at  the  Air,  Radiation  aiul  Toxii  s 
Division,  U.S.  Environmental  Protection 
Agency.  Re^gion  III.  641  Chestnut 
Building.  Philadelphia.  PA  19)07;  Air 
Docket,  6102,  U.S.  Environmental 
Protection  Agency,  401  M  Street.  S\V.. 
Washington,  DC  20460:  and  Maryland 
Department  of  the  Environment,  Air  and 
Radiation  Management  Assoj.ialion, 
2500  Broening  Highway.  Baltimore, 
Maryland  21224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Makeba  Morris  at  (215)  597-2923.  U.S 
Lnvironmental  Protection  Agency, 
Region  111  (3AT11),  841  Che.stnut 
Building.  Philadelphia.  PA  19107. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Implementation  of  the  provisions  of 
CAA,  as  amended  in  1990.  will  require 
regulati(!n  of  many  small  businesses  so 
that  are.js  may  attain  and  maintain  the 
National  an;bienl  air  quality  standards 
(N.AAQ'-i)  and  reduce  the  emission  of  air 
laxic-s.  Small  businesses  frequently  luck 
tl)e  techuif:cl  expertise  and  financial 
resources  necessary  to  evaluate  sur  I' 
regidalious  and  to  determine  the 
appropriiite  mechanisms  for 
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compliance.  In  anticipation  of  the 
impact  of  these  requirements  on  small 
businesses,  section  507  of  CAA  requires 
that  states  adopt  a  Small  Business 
Stationary  Source  Technical  and 
Environmental  Compliance  Assistance 
Program  (PROGRAM),  and  submit  this 
PRCXiRAM  as  a  revision  to  the  federally 
approved  SIP.  In  addition,  section  507 
of  (tAA  directs  EPA  to  oversee  these 
smill  business  assistance  programs  and 
report  to  Congress  on  their 
implementation.  The  requirements  for 
establishing  a  PRCXiR,\M  are  set  out  in 
section  507  of  title  V  of  the  CAA.  In 
Febniary  1992,  EPA  issued  Guideiine-y 
forihe  Implementation  of  Section  507  of 
theilGGO  Clean  Air  Act  Amendments,  in 
ordpr  to  delineate  the  Federal  and  state 
roles  in  meeting  the  new  statutory 
pro\isions,  and  as  a  tool  to  provide 
further  guidance  to  the  states  on 
suhjmitting  acceptable  SIP  revisions. 

On  November  13.  1992.  the  State  of 
Mar)  land  submitted  a  SIP  revision  to 
EPA  in  order  to  satisfy-  the  requirements 
of  section  507.  In  order  to  gain  full 
approval,  the  state  submittal  must 
pro\-ide  for  each  of  the  following 
PROGRAM  elements:  (1)  The 
establishment  of  a  Small  Business 
Asjjistance  Program  (SBAP)  to  provide 
technical  and  compliance  assistance  to 
small  businesses;  (2)  the  establishment 
of  a  state  Small  Business  Ombudsman  to 
represent  the  interests  of  small  business 
stationary  sources  in  connection  with 
the  implementation  of  CAA;  and  (3)  the 
creation  of  a  Compliance  Advisory 
Panel  (CAP)  to  determine  and  report  on 
the  overall  effectiveness  of  the  SBAP 
and  the  state  Small  Business 
Ombudsman. 

II.  Analysis 

1 .  SfVal]  Business  Assistance  Proiiram 

sLclions  1-402.  H04  and  2-201  of 
the  Code  of  Marjland  authorizes  the 
Secretary  of  the  Marjland  Department 
of  the  Environment  (MDE)  to  establish 
a  Small  Business  Stationary'  Source 
Technical  and  Environmental 
Compliance  Assistance  Program  which 
meets  the  requirements  of  section  507  of 
CAA.  In  developing  Maryland's 
PROGRAM  submittal,  the  Secretar)  of 
MDE  has  delegated  the  majority  of  its 
functions  to  the  Department  of  the 
Environment.  Air  Management 
Administration  (AMA)  which  will 
establish  a  small  business  assistance 
office. 

Section  507(a)  of  C.^.'\  sets  forth  seven 
requirements  that  states  must  meet  to 
have  an  approvable  SBAP.  Six 
requirements  will  be  discussed  in  this 
secl^on  of  this  document,  while  the 
seventh  requirement,  est.iblishment  of  a 


state  Small  Business  Ombudsman,  will 
be  discussed  in  the  next  section. 

The  first  requirement  is  to  establi^h 
adequate  mechanisms  for  developing, 
collecting  and  coordinating  information 
concerning  compliance  methods  and 
technologies  for  small  business 
stationar>-  sources,  and  programs  to 
encourage  lawful  cooperation  anjong 
such  sources  and  otlier  persons  to 
further  compliance  with  CAA.  The 
second  requirement  is  to  establish 
adequate  mechanisms  for  assisting  small 
business  stationar>-  sources  with 
pollution  prevention  and  accidental 
release  detection  and  prevention, 
including  providing  information 
conceming^altemative  technologies, 
process  changes,  products  and  methods 
of  operation  that  help  reduce  air 
pollution 

The  State  has  met  these  first  two 
requirements  by  charging  the  A.MA 
SB.^P  with  the  responsibihty  of  serving 
as  a  clearinghouse  for  information 
related  to  compliance  methods  and 
control  technologies,  pollution 
prevention  and  accidental  release 
prevention  and  detection.  Information 
on  pollution  prevention/accidental 
release  will  focus  on  the  requirements 
under  the  accidental  release  provisions 
of  title  III  of  C.\A.  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986.  the  Occupational 
Safety  £md  Health  Administration 
(OSHA)  process  safety  standards,  using 
the  Pollution  Prevention  Information 
Clearinghouse  (PPIC)  and  the  Chemical 
Emergency  Preparedness  and 
Prevention  Office  (CEPPO)  as  resources. 
Relevant  clearinghouse  material  will  be 
translated  into  layman's  terms  and 
organized  into  information  packets.  The 
AMA  will  also  use  as  resources  EPA's 
Control  Technology  Center  (CTC). 
Emissions  Measurement  Technical 
Information  Center  (EMTIC).  as  well  as 
other  state  organizations,  such  as  the 
University  of  Maryland's  Technology 
E.xtension  Service.  The  AMA  will  work 
closely  with  other  state  agencies, 
particularly  the  Mar}land  Department  of 
Economic  and  Employment 
Development  (DEED)  to  optimize 
information  exchange  and  program 
effectiveness.  Information  dissemination 
shall  take  two  forms.  The  proactive 
portion  of  the  program  (Information 
Outreach  Network)  will  utilize  industry 
groups,  trade  associations.  Maryland's 
Small  Business  Development  Center 
(SBDC)  and  additional  avenues  as 
needed  to  disseminate  information  to 
eligible  small  business  stationary 
sources.  The  AMA  will  also  disseminate 
information  in  a  reacti\e  manner  by 
establishing  an  Infonnation 
Clearinghouse,  via  a  toll-free  telephone 


hotline,  which  will  be  responsible  for 
answering  questions  diret:tly  or  referring 
such  questions  to  appropriate  agency 
experts. 

The  third  requirement  is  to  develDji  .i 
compliance  and  technical  assistance 
program  for  small  business  stationary 
sources  which  assists  small  businesses 
in  determining  applicable  requirements 
and  in  receiving  permits  under  C.A.\  in 
a  timely  and  efticient  manner.  The  AM.\ 
has  met  this  requirement  by  planning  to 
develop  pamphlets  and  information 
packets,  as  well  as  sponsoring  s*>n.inars 
detailing  general  pt>rmit  requirenjents. 
new  and  existing  regulatory 
requirements  and  methods  of  pollution 
prevention  and  accidental  relea.se 
prevention  and  detection.  These 
informational  packages  will  be 
disseminated  in  a  timely  manner  hv  die 
Information  Outreach  Network 
described  in  the  preceding  paragraph 
Specific  questions  about  permitting 
responsibilities  and  procedures  will  bo 
directed  to  appropriate  experts  in  the 
AM.'\. 

The  fourth  requirement  is  to  develop 
adequate  mechanisms  to  assure  that 
small  business  stationary  sources 
receive  notice  of  their  rights  under  tl.i- 
Act  in  such  manner  and  form  as  to 
assure  reasonably  adequate  time  for 
such  sources  to  evaluate  compliance 
methods  and  any  relevant  or  apnliciiblf 
proposed  or  final  regulation  or 
standards  issued  under  CAA.  ITie  fifth 
requirement  is  to  develop  adequate 
mechanisms  for  informing  small 
business  stationary  sources  of  their 
obligations  under  the  CAA.  including 
mechanisms  for  referring  such  sources 
to  qualified  auditors  or.  at  the  option  of 
the  State,  for  providing  audits  of  llie 
operations  of  such  sources  to  determine 
compliance  with  CAA.  The  AM.\  has 
met  these  requirements  by  planning  to 
maintain  a  database  of  all  small 
business  stationary-  sources  and  small 
business  membership  groups  subject  to 
Federal  and.'or  state  requirements  and 
notify  these  sources,  in  a  timely  manner 
by  the  proactive  mechanisms  dt-scribed 
above,  of  rights  and  obligations  under 
C.^A.  In  support  of  said  PROGR.\M.  the 
AiMA  will  also  conduct  periodic 
surveys,  to  solicit  feedback  from  tl-.e 
ST.all  business  community.  In  addition, 
the  AMA  will  provide  material,  thj-ough 
the  Infonnation  Outreach  Network  and 
the  Information  Clearinghouse,  on 
environmental  auditors  to  assist  small 
businesses  in  meeting  the  requirements 
of  CAA.  AMA  staff  will  also  be  available 
to  provide  limited  on-site  assistance. 

"The  sixth  requirement  is  to  develop 
proccdunjs  for  consideration  of  requests 
from  a  small  business  stationary  source 
for  nuidifiration  of:  (A)  .^ny  work 
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practice  or  technological  method  of 
compliance,  or  (B)  the  schedule  of 
milestones  for  implementing  such  work 
practices  or  compliance  methods.  The 
AMA  will  meet  this  requirement  by 
establishing  a  mechanism  in  accordance 
with  section  507(a)(7)  of  CA^\  to  receive, 
review  and  process  requests  for  work 
practice,  compliance  method  or 
milestone  modifications. 

2.  Ombudsman 

Section  507(a)(3)  of  CAA  requires  the 
designation  of  a  state  office  to  serve  as 
the  Ombudsman  for  small  business 
stationary'  sources.  Maryland's  Secretary 
of  the  Department  of  the  Environment 
has  designated  the  Office  of  Community 
Assistance  to  serve  as  Ombudsman  for 
small  business  concerns  as  they  relate  to 
the  SBAP.  The  Office  of  Community 
Assistance  presently  coordinates  the 
Department  outreach  activities,  and 
scr\es  a  problem  mediation  function  for 
private  citizens,  industry,  and  local 
organizations,  etc.  The  Ombudsman  will 
be  readily  accessible  to  small  businesses 
and,  on  their  behalf,  be  authorized  to 
provide  reports  to  and  communicate 
with  state  air  pollution  control 
authorities  and  the  Secretary  of  the 
Department  of  the  Environment.  It  is 
anticipated  that  the  Ombudsman's  office 
will  be  adequately  staffed  and  funded  to 
fulfill  its  function  with  existing 
personnel. 

3.  Compliance  Advisory  Panel 

Section  507(e)  of  CAA  requires  the 
state  to  establish  a  Compliance  Advisory 
Panel  (the  CAP)  that  must  include  two 
members  selected  by  the  Governor  who 
are  not  owners  or  representatives  of 
owners  of  small  businesses;  four 
members  selected  by  the  state 
legislature  who  are  owners,  or  represent 
owTiers,  of  small  businesses;  and  one 
member  selected  by  the  head  of  the 
agency  in  charge  of  the  Air  Pollution 
Permit  Program.  The  Compliance 
Advisorv'  Panel  will  be  established  by 
the  Governor  of  the  State  of  Maryland, 
through  an  executive  order  to  be  issued 
no  later  tlian  September  1,  1994.  The 
Panel  will  include  seven  members  who 
will  be  chosen  consistent  with  the 
requirements  of  section  507(e)  of  the 
CAA. 

In  addition  to  establishing  the 
minimum  membership  of  the  CAP,  CAA 
delineates  four  responsibilities  of  the 
Panel:  (A)  To  render  advisory  opinions 
concerning  the  effectiveness  of  the 
SBAP.  difficulties  encountered  and  the 
degree  and  severity  of  enforcement 
actions:  (B)  to  review  and  assure  that 
information  for  small  business 
stationary  sources  is  easily 
understandable;  (C)  to  develop  and 


disseminate  the  reports  and  advisory 
opinions  made  through  the  SBAP;  and 
(D)  to  periodically  report  to  EPA 
concerning  the  SBAP's  adherence  to  the 
principles  of  the  Paperwork  Reduction 
Act,  the  Equal  Access  to  Justice  Act.  and 
the  Regulatory  Fle.\ibility  Act.  (Section 
507(e)(1)(B)  requires  the  CAP  to  report 
on  the  compliance  of  the  SBAP  with 
these  three  statutes.  However,  since 
state  agencies  are  not  required  to 
comply  with  them,  EPA  believes  that 
the  state  PROGRAM  must  merely 
require  the  CAP  to  report  on  whether 
the  SBAP  is  adhering  to  the  general 
principles  of  these  Federal  Statutes.) 

Upon  review  of  the  November  13, 
1992  formal  SIP  revision  submittal  EPA 
has  determined  that  Maryland 
specifically  satisfies  these  requirements. 
Section  4.0  of  the  SIP  revision  states 
that:  (1)  The  CAP  will  render  advisory 
opinions  concerning  measures  to 
enhance  the  effectiveness  of  the 
program;  (2)  prepare  periodic  reports  to 
the  EPA  on  compliance  status  of  the 
program  with  the  Federal  Paperwork 
Reduction  Act,  the  Regulatory 
Flexibility  Act  and  the  Equal  Access  to 
Justice  Act;  and  (3)  review  information 
directed  to  small  businesses  stationary 
sources  to  assure  such  information  is 
understandable  to  the  layperson.  The 
SBAP  will  serve  as  the  Secretariat  for 
the  development  and  dissemination  of 
Panel  reports  and  advisory  opinions. 

The  Compliance  Advisory  Panel  will 
be  established  by  the  Governor  of  the 
State  of  Maryland,  through  an  executive 
order  to  be  issued  no  later  than 
September  1,  1994.  If  the  executive 
order  for  the  establishment  of  the 
Compliance  Advisory  Panel  is  not 
issued  by  September  1,  1994,  the  EPA 
will  issue  a  SIP  call,  pursuant  to 
110(k)(5),  to  ensure  its  timely  issuance. 

4.  Eligibility 

Section  507(c)(1)  of  CAA  defines  the 
term  "small  business  stationary  source" 
as  a  stationary  source  that: 

(A)  Is  owned  or  operated  by  a  person 
who  employs  100  or  fewer  individuals; 

(B)  Is  a  small  business  concern  as 
defined  in  the  Small  Business  Act; 

(C;)  Is  not  a  major  stationary  source; 

(D)  Does  not  emit  50  tons  per  year 
(tpy)  or  more  of  any  regulated  pollutant; 
and 

(E)  Emits  less  than  75  tpy  of  all 
regulated  pollutants. 

E.xcept  for  source  categories  which  the 
EPA  Administrator  or  the  State  of 
Maryland  determines  (in  accordance 
with  sections  507(c)(3)(A)  and  (B)),  to 
have  sufficient  financial  and  technical 
capabilities  to  meet  the  requirements  of 
the  Act  without  PROGRAM  assistance, 
all  small  business  stationary  sources 


located  in  Maryland  will  be  eligible  to 
receive  assistance  under  the  PROGRAM. 
Mar>land's  PROGRAM  criteria  for 
defining  a  "small  business  stationary 
source"  is  equivalent  to  the  criteria 
listed  in  section  507(c)(1)  of  CAA.  The 
State  of  Maryland  has  not  provided  for 
the  extension  of  eligibility  for  assistance 
under  the  PROGRAM  beyond  the 
requirements  of  sections  507(c)(1)(C)- 
(E).  However,  the  State  may  provide 
"unofficial"  program  assistance  to  any 
source  that  requests  help  if  resources  are 
available. 

III.  Summary  of  SIP  Revision 

The  State  of  Maryland  has  submitted 
a  SIP  revision  implementing  each  of  the 
PROGRAM  elements  required  by  section 
507  of  CAA.  The  Small  Business 
Assistance  Program  (SBAP)  will  be 
administered  by  the  Maryland 
Department  of  the  Environment  (MDE), 
Air  and  Radiation  Management 
Administration.  Program 
implementation  will  begin  no  later  than 
November  15,  1994.  The  Compliance 
Advisory-  Panel  will  be  established  by 
the  Governor  of  the  State  of  Maryland 
through  an  executive  order  to  be  issued 
no  later  than  September  1,  1994.  The 
Panel  will  be  appointed  by  no  later  than 
November  15.  1994.  By  this  action.  EPA 
is  hereby  approving  the  SIP  revision 
submitted  by  the  State  of  Maryland. 
Accordingly,  §52.1110  is  added  to  40 
CFR  part  52,  subpart  V  in  order  to 
reflect  EPA's  approval  action  and  the 
fact  that  it  is  considered  part  of  the 
Maryland  SIP. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
July  15,  1994  unless,  by  June  15,  1994, 
notice  is  received  that  adverse  or  critical 
comments  uill  be  submitted.  If  such 
notice  is  received,  this  action  will  be 
withdrawn  before  the  effective  date  by 
simultaneously  publishing  two 
subsequent  documents.  One  document 
will  withdraw  the  final  action  and 
another  will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  July  15,  1994. 

IV.  Final  Action 

The  Agency  has  reviewed  Maryland's 
request  for  revision  of  its  federally- 
approved  SIP  and  found  it  to  be  in 
conformance  with  CAA,  including 
sections  507  and  110(a)(2)(E)  thereof. 
EPA  is  approving  Maryland's  plan  for 
the  establishment  of  a  Small  Business 
Stationary  Source  Technical  and 
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:nvironmental  Compliance  Assistanro 
^ogram.  Accordingly.  §  52.1 110  is 
idded  to  40  CFR  part  52.  subpart  V- 
Maiyland  to  i^floct  EPA's  upproval 
action. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  fc.r 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
wid  environmental  factors  and  in 
relation  to  relevant  statutory  and 
:  egulator>-  requirements. 

Under  the  Regulatory  Flexibility  Act. 
>  U.S.C.  600  et  seq..  EPA  must  prepare 
I  regulatory  flexibihty  analysis 
assessing  the  impact  of  any  propost;d  or 
final  rule  on  small  entities.  5  U.S.C  603 
Wid  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

By  this  action.  EPA  is  approving  a 
state  program  created  for  the  purpose  of 
assisting  small  businesses  in  complying 
with  existing  statutor>'  and  regulatory 
requirements.  The  program  being 
approved  does  not  impose  any  new 
rogulator>'  burden  on  small  businesses; 
il  is  a  program  under  which  small 
businesses  may  elect  to  take  advant.ige 
of  assistance  provided  by  the  state. 
Therefore,  because  EPA's  approval  of 
t^is  program  does  not  impose  any  new 
rteulatory  requirements  on  small 
businesses,  the  Administrator  certifies 
that  it  does  not  have  a  economic  impact 
on  any  small  entities  affected. 

This  action  has  been  classified  as  a 
Table  2  action  for  signature  by  the 
Acting  Regional  Administrator  under 
the  procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225).  On  January'  6.  1989.  the 
Office  of  Management  and  Budget 
(0MB)  waived  Table  2  and  Table  3  SII' 
revisions  fi-om  the  requirements  of 
seciion  3  of  E.xecutive  Order  12291  fur 
a  period  of  two  years.  The  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  3  SIP  revi.,ionb 
The  OMB  has  agreed  to  continue  the 
vraiver  until  such  time  as  it  rules  on 
E2PA's  request.  This  request  is  still 
applicable  under  Executive  Ord(r 
12866,  which  superseded  Executive 
Order  12291  on  September  30.  1993. 

Under  section  307(b)(1)  of  CAA. 
petitions  for  judicial  review  of  this 
action  to  approve  the  Mar>  land  Small 
Business  Stationary-  Source  Technica! 
and  Environmental  Compliance 


Assistance  Program  must  be  filc^d  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  (Insert  date  60 
days  from  date  of  publication).  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  p)ostpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Small  business 
assistance  program. 

Di:Ud:  Dcct-inber  30.  1P93. 
Elaine  B.  Wright. 
Acting;  Rrgional  Adminiatrator.  Higion  III 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
<:ofitinues  to  read  as  follows: 

Authority:  42  V.S.C.  7401-7C71q 

Subpart  V— Maryland 

2.  Section  52.1110  is  addcid  to  subpart 
V  to  n^ad  as  follows: 

§  52.1 1 1 0    Small  business  stationary 
source  technical  and  environmental 
compliance  assistance  program. 

On  November  13.  1992  the  Acting 
Director  of  the  Air  and  Radiation 
Management  Administration.  Mar>  land 
Department  of  the  Environment 
submitted  a  plan  for  the  establishment 
and  implementation  of  a  Small  Business 
Stationary  Source  Technical  and 
Environmental  Compliance  Assistanci; 
Program  as  a  state  implementation  plan 
(SIP)  revision,  as  required  by  title  V  of 
the  Clean  Air  Act  Amendments.  EP.-^ 
approved  the  Small  Business  Stationar} 
Source  Technical  and  Envirtmmental 
Compliance  Assistance  Program  on 
{Insert  date  of  publication]  and  made  il 
part  of  the  Maryland  SIP.  As  with  all 
components  of  the  SIP.  Maryland  must 
implement  the  program  as  submitted 
and  approved  by  EPA. 
IFR  D<x;.  94-1 17S2  Fiird  5-1. WH:  «:<»:-.  ii:i;| 
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action:  Final  rule 


40  CFR  Part  52 

{OR39-1 -6366;  FRL-4882-1] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Oregon 

AGENCY:  Environmeii'ii!  Protection 
Ayencv  lEPAI. 


SUMMARY:  EPA  is  approving  the 
revisions  to  the  State  of  Oregon 
Implementation  Plan  (SIP)  which  wen^ 
submitted  on  February  4.  1994  by  the 
Oregon  I3epartment  of  Environmental 
Quality  (ODECy.  These  revisions  to  OAR 
Chapter  3-iO  Division  34  (Residential 
Woodheating  and  the  VVoodstove 
Certification  Program)  eliminate  the 
State's  indt^pendent  VVoodstove 
Certification  program.  The  State  instead 
will  rely  on  the  Federal  woodslove 
certification  program  which  is  fully 
equivalent  to  Oregon's  woodstove 
certification  requirements.  The  revisions 
also  eliminate  Oregon's  requirement  for 
separate  efficiency  testing  and  lab-ling. 
The  elimination  of  the  State 
Certification  Program  will  eliminatt;  the 
duplication  of  program  efforts  betwe<'n 
the  Federal  program  and  the  State 
program. 

DATES:  This  final  rule  will  bo  efT«:!ive 
on  July  15.  1994  unless  notice  is 
received  by  June  15.  1994  that  someone 
wishes  to  submit  adverse  or  critical 
comments.  If  sq^h  notice  is  received, 
EPA  will  open  a  formal  30-d.iy 
comment. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Lrv  ingston.  SIP 
Manager,  Air  &  Radiation  Branch  (AT- 
082).  El'A.  Docket  #  OR39-1-636C,  1200 
Sixth  Avenue.  5Jeattle.  Washington 
98101. 

Documents  uhich  are  incorporated  by 
referenc-e  are  available  for  pii))lic 
inspection  at  the  Air  and  Radiation 
Docket  and  Infonnation  Center. 
Environmental  Protection  Agency.  401 
M  Street.  S\V..  Washington.  DC  20460 

Copies  of  material  submitted  to  \:P.\ 
may  be  examined  during  normal 
business  hours  at  the  following 
locations:  EPA.  Region  10.  Air  & 
Radiation  Branc:h.  1200  Sixth  Avenue 
(AT-082).  ScMttle.  Washington  98101. 
and  State  of  Ori»gon  Department  of 
Environmental  Quality.  811  SW..  Si.xth 
Avenue,  Portland,  Oregon  97204-i:i90 
FOR  FURTHER  INFORMATJON  CONTACT: 
Kelly  Mt.Fudden.  Air  &  Radiation 
Branch  (AT-082).  EPA,  Seattle. 
Washington.  (206)  553-1498. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

EP.^  first  established  a  Fcjderal  New 
Source  Perfomiance  Standard  (NSPS) 
for  New  Residential  Wood  Heaters 
February  26.  1988.  (53  FR  5873) 
codified  at  40  CFR  part  60.  subpart 
.AA,\.  Oregon's  Woodstove  Certifiratioii 
Rules  were  first  approved  by  EPA  on 
August  2.  198:5  (50  FR  31368)  prior  to 
pronni!<:.i1ioii  of  the  NSPS  On 
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November  15,  1991  revisions  to  the 
Woodstove  Certification  Rules  were 
submitted  by  ODEQ  that  included 
renumbering,  a  new  requirement  for 
temporary  labeling  for  overall 
efficiency,  and  provisions  prohibiting 
the  sale  of  used  non-  certified 
woodstoves.  By  these  revisions,  ODEQ 
also  retained  its  laboratory  efficiency 
accreditation  requirement  as  well  as  its 
overall  retail  enforcement  authority. 
These  revisions  were  approved  by  EPA 
on  hme  9,  1992  (57  FR  24373). 

The  current  SfP  approved  Woodstove 
Certification  rules  (OAR  340-34-005 
through  115)  require  the  ODEQ  to 
maintain  a  woodstove  certification 
program  separate  from  the  Federal 
\Voodstove  Certification  Program. 
Moreover,  Oregon's  program  requires 
the  testing  and  labeling  of  a  w<jodstove"s 
heating  efficiency.  EPA's  NSPS  does  not 
have  this  requirement.  By  approving  the 
revision  to  the  State  of  Oregon's  Air 
Quality  Control  Plan  Volume  2,  Oregon 
would  eliminate  the  requirement  for 
separate  efficiency  testing  and  labeling 
and  accept  the  Federal  \Voodsto\e 
Certification  Program    , 

This  revision  was  adopted  by  the 
Oregon  Environmental  Quality 
Commission  on  December  10,  1993  and 
submitted  to  EPA  by  the  Oregon 
Department  of  Environmental  Quality 
on  February  4,  1994.  The  woodstove 
provisions  are  intended  to  reduce 
particulate  emissions  statewide. 
However,  by  eliminating  the  state 
testing  and  labeling  of  heating 
efficiency,  no  reduc  tion  in  the  amount 
of  environmental  protection  will  be  lost 
since  there  is  not  an  efficiency  standard 
that  must  be  met.  The  Federal 
woodstove  emission  standard  is  as 
stringent  as  the  Oregon  standard  for 
catalytic  woodstoves,  and  is  more 
stringei.t  than  the  Oregon  emission 
standaril  for  nonc;atalytic  woodstoves. 
Therefore,  by  the  state  deferring  to  the 
Federal  certification  program,  the 
amount  of  environmental  protection 
would  in  no  way  be  reduced. 

II.  EPA  Action 

EPA  is  approving  the  revisions  to 
Division  34  Residential  Woodheating 
and  Woodstove  Certification  Program 
(OAR  340-34-005  through  115).  The 
revision  includes  the  adoption  of  the 
rule  OAR  340-34-45  into  the  SIP.  The 
revision  also  includes  the  repeal  of  OAR 
340-34-55.  OAR  340-34-65  as  well  as 
OAR  340-34-075  through  340-34-115. 

III.  Administrative  Review 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 


January  19.  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4.  1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  these 
tables.  On  January  6.  1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  of  Executive  Order  12291  for  two 
years.  The  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  The  OMB  has 
agreed  to  continue  the  waiver  until  such 
time  as  it  rules  on  EPA's  request.  This 
request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30,  1993. 

The  public  should  be  advised  that  this 
action  will  be  effective  on  July  15,  1994. 
However,  if  notice  is  received  by  June 
15,  1994  that  someone  wishes  to  submit 
adverse  or  critical  comments  on  any  or 
all  of  these  revisions  approved  herein, 
the  action  on  these  revisions  will  be 
withdrawn  and  two  subsequent 
•documents  will  be  published  before  the 
effective  date.  One  document  will 
withdraw  the  final  action  on  those 
revisions  and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  on  these  revisions  and 
establish  a  comment  period. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  section  307(b)d)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  mu.st  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  15,  1994. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  nile  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effinrtiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).  42  U.S.C.  7607  (b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference.  Particulate  matter. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  Stale  of  Oregon 
was  approved  by  the  Director  of  the  Offu  e  of 
Federal  Register  on  luly  1.  19S2. 


Dated:  April  26.  1994. 
|aiic  S.  Moore, 

Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  MM — Oregon 

2.  Section  52.1970  is  amended  by 
adding  paragraph  (c)  (106)  to  road  as 
follows: 

§  52. 1 970    Identification  ol  plan. 

***** 

(c)'   •    * 

(106)  On  Febniary  4,  1994  the  Oregon 
Department  of  Environmental  Qualify 
(ODEQ)  submitted  the  formal  SIP 
revision  to  Oregon's  Administrative 
Rules  (OAR)  340-34-005  through  340- 
34-115  (Residential  Woodheating  and 
Woodstove  Certification  Program).  This 
revision  includes  the  repeal  of  OAR 
340-34-55,  OAR  340-34-65  as  well  as 
OAR  340-34-075  through  340-34-115 

(i)  Incorporation  by  reference. 

(A)  February  4,  1994  letter  from  the 
Director  of  ODEQ  to  EPA  Region  10 
submitting  a  revision  to  the  Woodstove 
Certification  and  Efficiency  Testing 
Program. 

(B)  OAR  340-34-005  through  115. 
Residential  Woodheating  and 
Woodstove  Certification  Program, 
adopted  on  December  10,  1993  and 
effective  on  January  3,  1994. 

3.  Section  52.1977  is  revised  to  road 
as  follows: 

§  52. 1 977    Content  oJ  approved  State 
submitted  implementation  plan. 

The  following  sections  of  the  State  air 
quality  control  plan  (as  amended  on  the 
dales  indicated)  have  been  approved 
and  are  part  of  the  current  state 
implementation  plan. 

STATE  OF  OREGON 

AIR  QUALITY  CONTROL  PROGRAM 

Volume  2-The  Federal  Clean  Air  Act 
Implenientation  Planfand  Other  State 
Regulations) 

Saction 

1.  Introduction  1 1-86) 

2.  Cenoral  Administration  I1-86) 

2.1  A^iMiry  Organization  (l-fl6) 

2.2  Legal  Authority  (1-80) 

2.3  Kesourfos(l-«V)) 

2.4  Intergovernmental  Cooperation  and 

Consultation  (1-ftfi) 

2.5  Miscellaneous  Provisions  (1-86) 


s 
s 

s 


federal  Register  /  Vol.  59.  No.  93  /  Monday.  May  16.  1994  /  Rules  and  Regulations  25335 


Statewide  Regulatory  Pmvisions 

Oregon  Administrative  Rules-Chapter 
340  (1-86) 

tjikision  12-Civil  Penalties 

Si:.  030  Definitions  (11-8-841 

Spp.  035  Consolidation  of  Proceedings  (»>-2.S- 

74) 

S ; ..  040  Notice  of  Violation  (1 2-3-85) 
S ; ;.  045  Mitigating  and  Aggravating  Facto.-s 

(11-8-84) 

050  Air  Quality  Schedule  of  Civil 

Penalties  (11-8-84) 

070  Written  Notice  of  Assessment  of 

Civil  Penalty;  When  Penalty  Payable  (9- 

25-74) 

075  Compromise  or  Settlement  of  Civil 

Penalty  by  Director  (11-8-84) 

D  I  ision  14-Procedures  for  Issuance.  Denial. 
V  (  difiration.  and  Revocation  of  Permits  (4- 

ii-7:') 

S  • :.  005  Purpose  (4-15-72) 

S  ' :.  007  Exceptions  (6-10-88) 

.S  •     010  Definitions  (4-15-72).  except  (3) 

■Director"  (6-10-88) 
S  N  .  015  Type.  Duration,  and  Tennination  of 

Permits  (12-16-76) 
Si  I  .  020  Application  for  a  Permit  (4-15-72). 

except(l).  (4)(b).  (5)  (6-10-88) 
S^.  025  Issuance  of  a  Permit  (4-15-72). 

except(2).  (3).  (4).  (5).  (6)  (6-l(>-88) 
SiK  .  030  Renewal  of  a  Permil  (4-15-72) 
5(1  .035  Denial  of  a  Permit  (4-15-72) 
S(  i  .  040  Modification  of  a  Permit  (4-15-72) 
S(  (  .  045  Suspension  or  Revocation  of  a 

Permit  (4-15-72) 
S(  ( .  050  Special  Permits  (4-15-72) 

D  \  ision  20-General 

.S(  <    001  Highest  and  Best  Practicable 

Treatment  and  ControlRequired  (3-1-72) 
SJd  003  Exceptions  (3-1-72) 

Rfgistration 

S<c.  005  Registration  in  General  (9-1-70) 
S«  (    010  Registration  requirements  (9-1-70) 
St(.  015  Re-registration  (9-1-70) 

N  >  ice  of  Construction  and  Approval  of  Plans 

St  c   020  Requirement  (9-1-70) 

St  d  025  Scope  (3-1-72) 

S«  t .  030  Procedure  (9-1-72).  except  (4)(a) 

Order  Prohibiting  Construction  (4-14- 

89) 
Stjci  032  Compliance  Schedules  (3-1-72) 

Sampling,  Testing,  and  ^^easurement  of  Air 
Contaminant  Emissions 

Sec.  035  Program  (9-1-70) 

Sei.  037  Stack  Heights  &  Dispersion 

Techniques  (5-12-86) 
.Set:.  040  Methods  (9-11-70) 
Set;.  045  Department  Testing  (9-1-70) 
Sec.  046  Records;  Maintaining  and  Re(x>rtiiig 

(10-1-72) 
Sec.  047  State  of  Oregon  Clean  Air  Act. 

Implementation  Plan  (9-30-85) 
.Sec.  136  Owners  of  Gasoline  at  Terminals. 

Distributors  and  Retail  Outlets  Required 

to  Have  Indirect  Source  Operating 

Permits  (H-1-92) 

Air  Contaminant  Dischai^e  Permits 

Set.  140  Purpose  (1-6-86) 

.Set .  145  Renumbered  to  OAR  340-28-110 

.Sec.  150  Notice  Policy  (6-10-88) 

.Set:.  155  Permit  Required  (5-31-83) 


Sec.  160  .Multiple-StHirce  Permil  (1-6-76) 

Sec.  165  Fees  (3-14-86) 

Sec.  170  Procedures  For  Obtaining  Permits 

(1-11-74) 
.Set    175  Other  Requirements  (6-29-79) 
Sec.  180  Registration  Exemption  (6-29-79) 
Sec.  185  Permit  Program  For  Regional  Air 

Pollution  Authority  (1-6-76) 

Conflict  of  Interest 

Sec  200  Purpose  (10-13-78) 

Sec.  205  Definititjns  (10-13-78) 

Set    210  Public  Interest  Representation  (10- 

13-78) 
Set.  215  Disclosure  of  Potential  Conflicts  of 

Interest  (10-13-78) 

New  Source  Review 

Sec  220  .^pplicabllity  (9-8-81) 

Set  225  Renumbered  to  OAR  340-28-1 10 

Sec.  230  Procedural  Requirements  (10-16- 

84).  except  (3)(d)  (6-10-88) 
Sec  235  Review  of  New  Sources  and 

Modifications  for  Compliance  With 

Regulations  (9-8-81) 
Sec.  240  Requirements  for  Sources  in 

Nonattainment  Areas  (4-lft-83) 
Sec.  245  Requirements  for  Sources  in 

Attainment  or  Unclassified  Areas 

(Prevention  of  Significant  Dtrterioration) 

(10-16-85) 
Sec.  250  Exemptions  (9-6-81) 
Sec  255  Baseline  for  Determining  Credit  for 

Offsets  (9-8-81) 
Sec  260  Requirements  for  Net  Air  Quality 

Benefit  (4-18-83) 
Sec  265  Emission  Reduction  Credit  Banlting 

(4-18-83) 
Sec  270  Fugitive  and  Secondary  Emisfiions 

(9-8-81) 
Sec.  275  Repealed 

Sec   276  Visibility  Impact  (10-16-85) 
Plant  Site  Emission  Limits 
.Sec.  300  Policy  (9-8-81) 
Set  ,301  Requirement  for  Plant  Site  Emission 

Limits  (9-8-81) 
Sec  305  Renumbered  to  OAR  340-28-110 
Sec.  310  Criteria  for  Establishing  Plant  Site 

Emission  Limits  (9-8-81) 
St^.  315  Alternative  Emission  Controls  (9-8- 

81) 
Sec.  320  Temporary  PSD  Increment 

Alltx:ation  (9-8-81) 

Slack  Heights  and  Dispersion  Techniques 

Set:.  340  Definitions  (4-18-83) 

Sec.  345  Limitations  (4-18-83) 

Sec.  350  Purpose  and  Applicability  (1-2-91) 

Sec.  355  Renumbered  to  OAR  340-28-110 

Sec.  360  Planned  Startup  and  Shutdown  (1- 

2-91) 
Sec.  365  SchedultK)  Maintenance  (1-2-91) 
Sec  370  Upsets  and  Breakdowns  (1-2-91) 
Sec.  375  Reporting  Requirements  (1-2-91) 
Sec.  380  Enforcement  Action  Criteria  (1-2- 

91) 

Parking  Offsets  in  the  Portland  Central 
Business  District 

Sec.  405  Scope  (12-19-90) 

Sec.  410  Definitions  (12-19-90) 

Sec.  420  Requirements  for  Parking  Offsets 

(12-19-90) 
.Sec.  430  0\erB)l  Monitoring  and  Contingent  y 

Plan  (12-19-90) 


Division  21-General  Emission  .Standards  for 
Particulate  Mattt'r 

.Strt:  005  Dt^finitions  (1-16-84) 

.Sec.  010  Special  Control  Areas  (7-1 1-701 

.StK.'OlS  Visible  Air  Contaminant  Limitations 

(7-11-70) 
Set:.  020  Fuel  Burning  Equipment 

Limitations  (9-1-82) 
.Sec.  025  Refuse  Burning  Equipment 

Limitations  (1-^6-84) 
.Set .  027  Municipal  Waste  Incinerator  in 

Coastal  Areas  (1-16-84) 
Sec.  030  Particulate  Emission  Limitations  ft>r 

Sources  Other  Than  Fuel  Burning  and 

Refuse  Burning  Equipment  (3-1-721 

Particulate  Emissions  From  F*rt»ress 
Equipment 

Sec.  035  Applicability  (3-1-72) 
Sec.  040  Emission  Standard  (3-1-72) 
Sec.  045  Determination  of  Prtxess  Weighl  (:1- 
1-72) 

Fugitive  Emissions 

.Sec.  050  Definitions  (3-1-72) 
Set .  055  Applicability  (3-1-721 
Sec  060  Requirements  (3-1-72) 
L'pset  Conditions 

Sec.  070  Repealed 
Sec.  075  Repealed 

Industrial  Contingency  Requirements  ft>r 
PM-10  Nonattainineni  Areas 

Sec.  200  Purpose  (11-13-91) 

Sec.  205  Relation  to  Other  Rules  (11-1.3-911 

Sec.  210  Applicability  (11-13-91) 

Sec.  215  Definitions  (11-1.3-91) 

Sec.  220  Cx)mpliance  Schedule  for  Existing 

Sources  (11-13-91) 
Sec.  225  Wood-Waste  [k>iler8  (11-13-91) 
.Sec.  230  Wood  Particulate  Drjers  at 

Particleboard  Plants  (11-13-91) 
Sec.  235  Hardboard  Manufacturing  Plants 

(11-13-91) 
Sec.  240  Air  Conveying  Systems  (11-13-91 1 
Sec.  245  Fugitive  Emissions  (11-13-91) 

Division  22-General  Caseous  Emissions 
Sulfur  Content  of  Fuels 

Sec.  005  Definitions  (3-1-72) 

Sec.  010  Residual  Fuel  Oils  (8-25-77) 

Sec.  015  Distillate  Fuel  Oils  (3-1-72) 

Sec.  020  Coal  (1-29-82) 

Sec  025  Exemptions  (3-1-72) 

General  Emission  Standards  for  Sulfur 
Dioxide 

Sec.  050  Definitions  (3-1-72) 
Sec.  055  Fuel  Burning  Equipment  (3-1-72) 
Sec.  300  Reid  Vapor  Pressure  for  Crasoline. 
except  that  in  Paragraph  (6)  only 
sampling  pnx:edures  and  test  methods 
specified  in  40  CFR  part  80  are  approved 
(6-15-89) 

.Motor  Vehicle  Fuel  Specifications  for 
Oxygenated  Gasoline 

Set:.  440  Policy  (11-1-92) 

Sec  4.50  Definitions  (1 1-1-92) 

Sec.  460  Purpose  end  General  Requirements 

(11-1-92) 
.Sec  470  Control  .Areas  (11-1-92) 
Sec.  480  Average  Oxygen  Content  Standard 

(11-1-92) 
.Sec.  490  Sampling.  Testing  and  Oxygen 

C^ntt^nt  (11-1-92) 
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.Sec.  500  Altt^rnative  Compliance  Options 

(11-1-92) 
Sec.  510  Minimum  Oxygen  Contt-nt  (11-1- 

92) 
Sec.  520  Oxygenated  Giisoline  Blending  (11- 

1-92) 
Sec.  530  Registration  (11-1-92) 
Se( .  540  CAR.  Distributor  and  Retail  Outlet 

Operating  Permits  (11-1-92) 
Set .  .■i50  Ret ord keeping  (1 1-1-92) 
Sec.  560  Reporting  (11-1-92) 
See.  570  Prohibited  Activities  (11-1-92) 
Sec.  580  Inspection  and  Sampling  (11-1-92) 
Sec.  590  Liability  For  Violation  of  a 

Prohibited  Activity  (11-1-92) 
.Set .  600  Dtffenses  For  Prohibited  Activities 

(11-1-92) 
Sec.  610  Inability  to  Prodiic  t  Conforming 

Gasoline  Due  to  Extraordinary 

Circumstances  (11-1-92) 
.Sec.  620  Quality  .^.ssurante  Program  (11-1- 

92) 
Sec  6.10  Attest  Engagements  Guidelines 

When  Prohibited  Activities  Alleged  (11- 

1-92) 
.ScK  1540  Dispenser  Labeling  (1 1-1-92) 

Di'.ision  23-Rules  for  Open  Burning 

.Sec.  022  How  to  I'se  These  Open  Burning 

Rules  (9-8-81) 
Sec.  025  Polity  (9-8-81) 
Set    030  Defmitions  (6-16-84)  (15)  "Disease 

and  Pest  Control"  (11-13-91) 
Sec.  035  Exemptions.  Statewide  (6-16-84) 
.Sec.  040  General  Requirements  Statewide  (9- 

8-81) 
Sec.  042  General  Prohibitions  Statewide  (6- 

16-84) 
Set.  043  Open  Burning  Schedule  (11-13-91) 
Sec.  045  County  Listing  of  Specific  Open 

Burning  Rules  (9-8-81) 

Open  Burning  Prohibitions 

Sec.  055  Baker.  Clatsop.  Crook,  Curry 

Deschutes.  Gilliam.  Grant.  Hiirney.  Hood 

River.  )efferson.  Klamath.  Lake  Lintoln. 

Malheur.  Morrow,  Sherman.  Tillamfx)k. 

l^matilla.  Union.  Wallowa.  Wasco  and 

Wheeler  Counties  (9-8-81 ) 
Set..  060  Benton,  Linn.  Marion,  Polk,  and 

Yamhill  Counties  (6-16-84) 
Sec.  065  Clackamas  County  (6-16-84) 
Sec  oro  Multnomah  County  (6-16-84) 
Set.  075  Washington  County  (6-16-84) 
Sec.  080  Columbia  County  (9-8-81) 
Sec.  085  Lane  County  (6-16-84) 
Sec.  090  Coos.  Douglas.  Jackson  and 

Josephine  Counties  (11-13-91) 
Sec.  100  Letter  Permits  (6-16-84) 
Sec.  105  Forced  Air  Pit  Incinerators  (*-8-8l) 
Sec  110  Records  and  Reports  (9-8-81) 
Sec.  115  Open  Burning  Control  A.-eas  (6-16- 

84) 

Division  24-Motor  Vehicles  Motor  Vehic  le 
Emission  Control  Inspection  Test  Criteria. 
Methods  and  Standards 

Sec.  300  .Scope  (4-1-85) 

Sec.  301  Boundary  Designations  (9-12-88) 

Sec.  305  Definitions  (4-1-85) 

Sec.  306  Publicly  Owned  and  Permanent 

Fleet  Vehicle  Testing  Requirements  (12- 

31-83) 
Sec.  307  Motor  Vehicle  Inspection  Program 

Fee  Schedule  (8-1-81) 
.Sec.  310  Light  Duty  Motor  Vehitle  Emission 

Control  Test  Method  (9-1 2-88) 


Set.. 


Sec. 


St!(  . 


Si'(. 


Sec.  315  Heavy  Duty  Gasoline  Motor  Vehic  le 
Emission  Control  Test  Method  (12-31- 
83) 

320  Light  Duty  Motor  Vehitle  Emission 
Control  Test  Criteria  (9-12-88) 
325  Heavy  Duty  Gasoline  Motor  Vehicle 
Emission  Control  Test  Criteria  (9-12-88) 

.S»K.  330  Light  Duty  Motor  Vehicle  Emission 
Control  Cutpoints  or  Standards  (8-1-81) 
Subpart  (3)  (9-12-86) 
335  }icavy  Duty  Gasoline  Motor  Vehicle 
EmissionControl  Emission  Standards  (9- 
1 2-«6) 

340  Criteria  for  Qualifications  of  Persons 
Eligible  to  Inspect  Motor  Vehit  les  antl 
Motor  Vehitle  Pollution  Control  Systems 
and  Execute  Certifitates  (12-31-83) 

.Sec.  350  Gas  Analytical  System  Licensing 
Criteria  (9-12-88) 

Division  25-Specific  Industrial  Standards 
Construction  and  Operation  of  Wigwam 
Waste  Burners 

Sec    005  DefinirioRS  (3-1-72) 

Sec.  010  Statement  of  Policy  (3-1-72) 

Sec.  015  Authorization  to  Operate  a  Wigwam 

Burner  (3-1-72) 
Sec.  020  Repealed 
Sec.  025  Monitoring  and  Reporting  (3-1-72) 

Hot  Mix  Asphalt  Plants 

Shc.  105  Definitions  (3-1-73) 

.Sec.  110  Control  Facilities  Ri?quired  (3-1-73) 

Set .  115  Other  Established  Air  Quality 
Limitations  (3-1-73) 

Sec   120  Portable  Hot  Mix  Asphalt  Plants  (4- 
18-83) 

.Si^c.  125  Ancillary  Sources  of  Emission- 
Housekeeping  of  PlantFacilities  (3-1-73) 

Kraft  Pulp  Mills 

Sec   155  .Statement  of  Policy  (3-1-73) 
.Sf(    160  Highest  and  Best  Prattible 

Treatment  and  Control  Required  (3-1- 

73) 
Sec   165  Emission  Limitations  (3-1-73) 
Set.  170  More  Restrictive  Emission  Limits 

(3-1-73) 
.Sec.  175  Plans  and  Specifications  (3-1-73) 
.Sec   180  Monitoring  (3- 1-73) 
Sec.  185  Reporting  (3-1-73) 
Sec.  190  Dpset  Conditions  (3-1-73) 
.Sec   195  Other  Established  Air  Quality 

Limitations  (3-1-73) 

Primary  Aluminum  Plants 

Sec.  255  Statement  of  Purpose  (6-18-82) 
Sec  260  Definitions  (6-18-82) 
.Sec.  265  Emission  Standards  (6-18-82) 
-Sec   270  Special  Problem  Areas  (12-25-73) 
.Sec   275  Highest  and  Best  Practical 

Treatment  and  ControlRequirement  (12- 

25-73) 
.Sec.  280  Monitoring  (6-18-82) 
Sec   285  Reporting  (6-18-82) 

Specific  Industrial  Standards 

Sec   305  Definitions  (11-13-91) 

Sec.  310  General  F*rovisions  (4-11-77) 

5i»H-.  315  Venter  and  Plywood  Manufacturing 

Operations  (11-13-91) 
Sec.  320  Particleboard  Manufacturing 

Operations  (3-22-77) 
Se( .  325  Hardboard  Manufacturing 

Operations  (3-22-77) 


Regulations  for  Sulfite  Pulp  Mills 

.St-c.  350  Definitions  (5-23-80) 

Sec.  355  Statement  of  Purpose  (5-23-80) 

.Sec.  360  Minimum  fjiii.ssion  Standards  (5- 

23-80) 
Sec.  365  Repealed 

Sec.  370  Monitoring  and  Reporting  (>-23-3()) 
Sec.  375  Repealed 
Sec.  380  Exceptions  (5-23-80) 

Latsrite  Oe  Produc  tion  of  Ferronickel 

.Sec.  405  .Statement  of  Purpose  (3-1-72) 
.Sec.  410  Definitions  (.3-1-72) 
Sec.  415  Emission  Standards  (3-1-72) 
Sec.  420  Highest  and  Best  Practicable 

Treatment  and  ControlRequirt'd  (3-1-72 
.Sf( .  425  Compliance  Sc  hedule  (3-1-72) 
Sec.  430  Monitoring  and  Reporting  (3-1-72) 

Division  26-Rules  for  Open  Field  Burning 
(Willamette  Valley) 

Sec    001  Introduction  (7-.3-H4) 

Sec  003  Folic  y  (3-7-84) 

St?c.  005  Definitions  (3-7-84) 

Sec.  010  General  Rtiquirement  (3-7-84) 

Sec.  Oil  Repealed 

Sec.  012  Registration.  Permits.  Fih!S,  Rtn.ords 

(.3-7-84) 
St?c.  013  Acreage  Limitations.  Allocations  (3- 

7-84) 
.Sex.  015  Daily  Burning  Aiilhoriz.Ttion  Criteria 

(3-7-84) 
Sec;.  020  Repealed 
Sec   025  Civil  Penaltitw  (.3-7-84) 
Sec.  030  Repealed 
Sec .  031  Burning  by  F^Jblic  Agent  ies 

(Training  Fires)  (3-7-84) 
Sec.  035  Experimental  Burning  (3-7-84) 
Sec    040  Emergency  Burning,  Cessation  (3-7- 

84) 
S(m;.  045  Approved  Alternative  Methods  of 

Burning  (PropaneFlaming)  (3-7-84) 

Division  27-Air  Pollution  Emergenc  ies 

Sec.  005  Introduction  (.5-20-88) 
•Set;.  010  Episode  State  Criteria  for  Air 

Pollution  Emergencies  (5-20-88) 
Sec.  012  Spec  ial  Conditions  (5-20-88) 
Sec  015  .Source  Emission  Redut  tion  Plans 

(10-24-83) 
Sec.  020  Repeahid 
.Sec  025  Regional  Air  Pollution  Authorities 

(10-24-83) 
Sec.  035  Operation  and  Maintenance  Manual 

(10-24-83) 

Division  28-Stationar>'  Source  Air  Pollution 
Control  and  Permitting  Procedures 

Sec   110  Definitions  (11-4-93) 

.Sec   1500  Purpose  and  Applicability  (11— »- 

93) 
Sec   1510  Requirements  (1 1—1-93) 
Sec.  1520  .Sutimission  of  Emission  Statement 

(9-24-93) 

Division  30-Spec;ific  Air  Pollution  Control 
Rules  for  the  Medford-Ashland  Air  Quality 
Maintenance  Area 

.Sik:.  005  Purposes  and  Application  (11-13- 

91) 
.Sec.  010  Definitions  (11-13-91) 
Sec  012  Application  (11-13-91) 
Sec.  015  Wood  Waste  Boilers  (11-1.3-91) 

except  (3)(c) 
.Sec.  021  Veneer  Dryer  Emission  Limitations 

(11-13-91) 
.Sec.  025  Air  Conveying  Systems  (9-7-89) 
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Srfc.  030  Wood  Particle  Dr>-ers  at 

Particleboard  Plants  (11-13-91) 
Sec.  031  Hardwood  Manufacturing  Plants  (5- 

6-81) 
Jiw:.  035  Wigwam  Waste  Burners  (10-29-80) 
Sec.  040  Charcoal  Producing  Plants  (9-7-89) 
Sh(    043  Control  of  Fugitive  Emissions 

(Medford-Ashland  Only)  (11-13-91) 
St'c  044  Requirement  for  Operation  and 

Maintenance  Plans  (Medford-Ashland 

Only)  (11-13-91) 
?•  t  c.  045  Repealed 
^  E  c;.  046  Ernission  Limits  Compliance 

Schedules  (11-13-91) 
Str..  050  Continuous  Monitoring  (11-13-91) 
S  i;.  055  Source  Testing  (11-13-91 ) 
Sic.  060  Repealed 
S  e  z.  065  New  Sources  (1 1-13-91 1 
^  E  c.  070  Open  Burning  (4-7-78) 
S  E  [:.  1 15  Dual  Fuel  Feasibility  Study  for 

Wood-Waste  Boilers  (11-1,3-91) 
Sen.  200  Application  (11-13-91) 
Set:.  205  Compliance  Schedule  for  Existing 

Sources  (11-13-91) 
S  j;.  210  Woodwaste  Boilers  (11-13-91) 
S  i ;.  215  Wood  Particle  Dryers  At 

Particleboard  Plants  (11-13-91) 
S  3  :.  220  Hardboard  Manufacturing  Plants 

(11-13-91) 
Ht:..  225  AirConveying  Systems  (11-13-91) 
S?;.  230  Fugitive  Emissions  (11-13-91) 

Di  ,ision  31-Ambient  Air  Quality  Standards 

S  • :.  005  Definitions  (3-1-72) 

S » :.  010  Purpose  and  Sc:ope  of  Ambient  Air 

Quality  Standards  (3-1-72) 
S;;.  015  Suspended  Particulate  Matter  (3-1- 

?2) 
S  ■:.  020  Sulfur  Dioxide  (3-12-72) 
S ; ;.  025  Carbon  Monoxide  (3-1-72) 
S  • ;.  030  Ozone  (1-29-82) 
S?;.  035  Hydrocarbons  (3-1-72) 
S>;.  040  Nitrogen  Dioxide  (3-1-72) 
So;.  045  Repealed 
S  > ;.  050  Repealed 

S  'C  055  Ambient  Air  Quality  Standard  for 
!  Lead  (1-21-83) 

P  avention  of  Significant  Deterioration 
Set.  100  General  (6-22-79) 
S0<:.  110  Ambient  Air  Increments  (6-22-79) 
Sfc.  115  Ambient  Air  Ceilings  (6-22-79) 
S*c   120  Restrictions  on  Area  Classifications 

j  (6-22-79) 
S<  4.  125  Repealed  . 
S(^^.  130  Redesignation  (6-22-79) 

[>  vision  34-Residential  Wood  Heating 

St»c.  001  Purpose  (11-13-91) 
St<t.  005  Definitions  (1-3-94) 
S<  d.  010  Requirements  for  Sale  of 

Woodstoves  (1-3-94) 
.S«  ( .  015  Exemptions  (1-3-94) 
St<l.  020  Civil  Penalties  (11-13-91) 

Wioodstove  Certification  Program 

S(  9.  045  Applicability  (1-3-94) 

Stj(t.  050  Emission  Performance  Standards  & 

Certification  (1-3-94) 
Stid.  055  Repealed 
S(J<|.  060  General  Certification  Procedures  (1- 

3-94) 
Stjd.  065  Repealed 

Stc.  070  Laljelling  Requirements  (1-3-94) 
S(t.  075  Repealed 
Sk  .  080  Repealed 
Stt)  085  Repealed 
^  (j.  090  Rejiealed 


Sec.  095  Repealed 
Sec.  100  Repealed 
Sec.  105  Repealed 
Sec.  110  Repealed 
Sec.  1 1 5  Repealed 

Woodburning  Curtailment 

Sec.  150  Applicability  (11-13-91) 

Sec.  155  Dt^termination  of  Air  Stagnation 

Conditions  (11-13-91) 
Sec.  160  Prohibition  on  Woodburning  Durisig 

Periods  of  Air  Stagnation  (11-13-91) 
Sec.  165  Public  Information  Program  (11-13- 

91) 
Set.  170  Enforcement  (11-13-91) 
Sec.  175  Suspension  of  Department  Program 

(11-13-91) 

Woodstove  Removal  Conlingeuc  y  Program 
for  P.M-10  Nonattainment  Areas 

Sec.  200  Applicability  (11-13-91) 
Sec.  205  Removal  and  Destruction  of 

Uncertified  Stove  Upon  Sale  of  Home 

(11-13-91) 
Sec.  210  Home  Seller's  Responsibility  to 

Verif>-  Stove  Destruction  (11-13-91) 
Sec.  215  Home  Seller's  Responsibility  to 

Disclose  (11-13-91) 

J. 2  Lane  Regional  Air  Pollutic^n  Authority 
Hegulations 

Title  11  Policy  and  General  Provisions 

1 1-005  Policy  (10-9-79) 

1 1-010  Construction  and  Validity  (10-9-79) 

Title  12  General  Duties  and  Powers  of  Board 
and  Director 

12-005  Authority  of  the  Agency  (11-8-83) 
1 2-010  Duties  and  Powers  of  the  Board  of 

Directors  (11-6-83) 
12-020  Duties  and  Function  of  the  Diret:tor 

(11-8-83) 
12-025  Conflict  of  Interest  (9-9-88) 
12-035  Public  Records  and  Confidential 

Information  (11-8-83) 

Title  12  Definitions  (2-13-90) 

"Title  14  Definitions  (7-12-88) 

Title  15  Enfort ement  PrtMedure  and  C:ivil 
Penalties 

15-001  Policy  (2-13-90) 

15-005  Definitions  (2-13-90) 

15-010  Consolidation  of  Proceedings  (2-13- 

90) 
15-015  Noticp  of  Violation  (2-13-90) 
15-020  Enforcement  Actions  (2-13-90) 
15-025  Civil  Penalty  Schedule  Matrices  (2- 

13-90) 
15-030  Civil  P;!uilty  Determination 

Procedure  (Mitigating  and  Aggravating 

Factors)  (2-13-90) 
15-035  Written  Notice  of  .Assessment  of  Civil 

Penalty-When  Penalty  Payable  (2-13- 

90) 
15-040  Compromise  or  Settlement  of  Civil 

Penalty  by  Director  (2-13-90) 
15-045  Stipulated  Penalties  (2-13-90) 
1 5-OSO  Air  Quality  Classification  of 

Violation  (2-13-90) 
15-055  Scope  of  Applicability  (2-13-90) 
15-000  .Appeals  (2-13-90) 

Title  .32  t^mission  Standards 

32-(K)5  General  (9-14-82) 

32-010  Restriction  on  Emission  of  Visible  Air 

Contaminants:  Including  Veneer  Drjrrs 

('1-14-82 1 


32-025  Exceptions-Visible  Air  Contaminant 

Standards  (9-14-82) 
32-030  Particulate  Matter  Weight  Standards 

(9-14-82) 
32-035  Particulate  Matter  Weight  Standards- 
Existing  Sources  (9-14-82) 
32-040  Particulate  Matter  Weight  Standards- 
New  Sources  (9-14-62) 
32-045  Process  Weight  Emission  Limitations 

(9-14-62) 
32-055  Particulate  Matter  Size  Standard  (9- 

14-82) 
32-060  Airborne  Particulate  Matter  (9-14- 

82) 
32-065  Sulfur  Dioxide  Emission  Limitations 

(9-14-82) 
32-100  Plant  Site  Emission  Limits  Polity  (9- 

14-82) 
32-101  Requirement  for  Plant  Site  Emission 

Limits  (9-14-82) 
32-102  Criteria  for  Establishing  Plant  Site 

Emission  Limits  (9-14-82) 
32-103  Alternative  Emission  Controls 

(Bubble)  (9-14-82) 
32-104  Temporary  PSD  Increment  Allocation 

(1 1-8-83) 
32-800  Air  Conveying  Systems  (1-8-85} 
32-990  Other  tiinissions  (11-8-63) 

Title  33  Prohibited  Practices  and  Contn.l  of 
Special  Classes 

33-020  IncintTator  and  Refu.se  Burning 

Equipment  (5-15-79) 
33-025  Wigwam  Waste  Burners  (5-15-79) 
33-030  Concealment  and  Masking  of 

Emissions  (5-15-79) 
33-045  Gasoline  Tanks  (5-1 5-79) 
33-055  Sulfur  Content  of  Fuels  (5-15-79) 
33-0«iO  Board  Products  Industries  (5-15-79) 
33-065  Charcoal  Producing  Plants  (5-15-79) 
33-070  Kraft  Pulp  Mills  (9-14-82) 

Title  34  Air  Contaminant  Discharge  Permits 

34-001  (ieneral  Policy  and  Disc  ussinn  (1-9- 

90) 
34-005  Definitions  (2-1.3-90) 
34-010  General  Pro<:edures  fur  Obtaining 

Pennits  (1-9-90) 
34-015  Special  Discharge  Permit  Categories 

(1-9-90) 
34-020  Discharge  Permit  Duration  (1-9-90) 
34-025  Discharge  Permit  Fees  (1-9-90) 
34-030  Source  Emission  Tests  (1-9-90) 
34-035  U'pset  Conditions  (1-9-90) 
34-040  Records  (1-9-90) 
34-045  General  Procedures  for  Registration 

(1-9-90) 
34-050  Compliance  Schedules  for  K\isting 

Soun :es  Affected  by  New  Rules  ( I-9-!10) 

Title  38  New  Source  Review 

38-001  Qineral  Applicability  (2-1,1-90) 

.38-005  Definitions  (2-13-90) 

38-010  C^neral  Requirements  for  Major 

Sources  and  Major  Modifications  (2-13- 
90) 

38-015  Additional  Requirements  for  Major 
Sources  or  Major  Modifications  Located 
in  Nonattainment  Areas  (2-13-90) 

38-020  Additional  Requirements  for  Majt)r 
Sources  or  Major  Modifications  in 
Attainment  or  Unclassified  Areas 
(Prevention  of  Significant  D«!terioration) 
(2-13-90) 

38-025  Exemptions  for  Major  Sources  .uul 
Miijor  Modifications  (2-13-90) 
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38-0.30  Baseline  for  Determining  Credits  for 

Offsets  (2-13-90) 
38-035  Requirements  for  Net  Air  Qualify 

Benefit  for  Major  Sources  .ind  Major 

Modifications  (2-13-90) 
3H-040  Emission  Reduction  Credit  Banking 

(2-13-90) 
38-045  Requirements  for  Non-Major  Sources 

and  Non-Major  Modifications  (2-13-90) 
3;*-050  Stack  Height  and  Dispersion 

Tethniques  (2-13-90) 

Title  47  Rules  for  Open  Outdoor  Burni.ig 

47-001  General  Policy  (8-14-H4) 
4~-0O5  St.ntufory  Exemptions  from  These 

Rules  (8-14-34) 
4~-010  Definilions  (8-14-84) 
4"-015  Open  Burning  Requirements  (8-14- 

84) 
■  47-020  Letter  Permits  (8-14-84) 
47-025  Records  and  Reports  (8-14-84) 
47-030  Summary  of  Seasons,  Areas,  and 

Permit  Requirements  for  Open  Outdoor 

Burning  (8-14-84) 

1  it!e  50  .Ambient  Air  Standards 

50-005  General  (7-12-88) 

50-015  Suspended  Partit  ula'e  Miitfer  (7-12- 

83) 
5()-025  Sulfur  Dioxide  (7-12-83) 
5'.)-030  Carbon  Monoxide  (7-12-88) 
50-035  Ozone  (7-12-88) 
50-040  Nitrogen  Dioxide  (7-12-3H) 
50-045  Lead  (7-12-88) 

Title  51  Air  Pollution  Emergencies 

51-005  Introduction  (7-12-88) 
51-010  Episode  Criteria  (7-12-88) 
51-015  Emission  Reduction  Plans  (7-12-88) 
51-020  Preplanned  Abatement  Strategies  (7- 

12-88) 
51-025  Implementation  (7-12-88) 

3.3  0.\E  Chaplpr  629-43-043  Smoke 
Stnnagenifnl  Plan  Administrntive  Rules  112- 
12-86) 

4.  Control  Slratfg:fs  for  Sonattainmnnt 
ArfHss  IJ-S6) 

4.1  Portland- Vancouver  AQMA-Total 

Suspended  Particulate  (12-19-80) 

4.2  Portland-Vancouver  AQMA-Carbon 

Monoxide  (7-16-82) 
4  3  Portland-Vancouver  AQM.^•Ozone  (7- 

16-82) 
4  4  Salem  Nonattainment  Area-Carbon 

Monoxide  (7-79) 

4.5  Salem  Nonattainment  Area-Ozone  0-19- 

80) 

4.6  Eugi  ne-Springfield  AQMA-Total 

Suspended  Particulate  (1-30-81) 

4.7  Eugene-Springfield  AQMA-C^rlxin 

Monoxide  (6-20-79) 
4  8  Medford-Ashland  AQMA-Ozone  (1-85) 

4  9  Medford-Ashland  AQMA-Carbon 

Monoxide  (8-82) 

4.10  Medford-Ashland  AQNL^-Partirulale 
Matter  (4-83) 

4.11  Grants  Pass  Nonattamment-Carbon 
Monoxide  (10-84)  • 

5  Control  Sirati'gies  for  Attainmnnl  and 
Sonattainmfnt  Areas  (1-86) 

5.1  State\^  ide  Control  Strategies  for  Lead  (1- 

83) 

5.2  Visibility  Protection  Pla:i  (10-24-86) 

5  3  Prevention  of  Significant  Deterioration 
(1-86) 


6.  Amhiunt  Air  Quality  Monitoring  Proj^rasn 

6.1  Air  Monitoring  Network  (1-86) 

6.2  Data  Handling  and  Analysis  Procedures 

(1-86) 

6.3  Episode  Monitoring  (1-86) 

7.  Emergency  Action  Plan  I1-8HI 
a  Public  involvement  (1-86) 

9  Plan  Hevisions  and  Reporting  (1-S6) 
Volume  3-Appendices 

Statewide  Regulatory  Provisions  and 
Ailministration  (Appendix  A) 

Dire«  tive  1-4-1-601  Operational  Guidance 
for  the  Oregon  .SmokeManagement 
Program/Slash  Burning  Smoke 
Management  Plan  (App.  .M) 

Held  Burning  Smoke  Management  Plan 
(App.  A2) 

Irterngenty  Memoranda  of  Tnderstanding 
Lead  Agency  Designations  (App.  A3) 

Source  Sampling  Manual  (App.  A4) 

Air  Quality  Monitoring  Quality  Assurance 
Procedures  Manual  (App.  A5) 

Continuous  Monitoring  Manual  (App.  A6) 

Control  Strategies  for  Nonattainment  Areas 
(.Appendix  B) 

Portland-Vancouver  AQMA  (App.  Bl) 

Legal  Definition  of  TSP  Nonattainment  Area 

Boundaries  (App.  Bl-1) 
(»irbon  Monoxide  Monitoring  Program  (App. 

Bl-2) 
Carbon  Monoxide  Emission  Inventories 

(App  Bl-3) 
N'niatile  Organic  Compound  Emission 

Inventories  (App.  Bl— 4) 
Input  Factors  Lised  to  Develop  Motor  Vehii  le 

Els  (App  Bl-5) 

Siilem  Sonattainment  Area  (App  B2) 

Study  Area  (App.  B2-1) 
Emission  Inventories  (App.  B2-2) 
Existing  Programs  and  Plans  (App.  B2-3) 
C^arbon  Monoxide  Analysis  (App.  B2— 4) 

Eiigf-ne-Springfield  AQMA  lApp.  B3) 

I  jipavi'd  Road  Dust  ln\'entorv  (App.  B3-1) 
Phase  11  Work  Plans  (App.  B3-2) 

Medford-Ashland  AQMA  (App.  B4) 

Legal  Description  of  the  Medford-Ashland 

AQMA  (App.  B4-1) 
Documentation  of  Ozone  Standard 

Attainment  Projection  (App.  B4-2) 
Air  Quality  Work  Plan  (App.  B4 -3) 
Volatile  Organic  Compound  Emissions 

Inventory  (App  B4— 4) 
Girbon  Monoxide  Emission  l.nventorv  (App. 

B4-5) 
Reasonably  Available  Transportation 

Measures  (App.  B4-6) 
Description  of  the  Projected  TSP 

Nonattainment  Area  (App.  B4-7) 
Aitainment  Dates  for  Newly  Designated 

Nonattainment  Areas  (App.  B4-8) 

Statewide  Control  Strategies  (.Appendix  C) 

Lead  (App.  Cl) 

I."  ad  Emission  Inventories  for  Portland- 
Vancouver  AQ.MA  (App.  Cl-1) 
|!  R  Do<    94-11751  Filed  5-13-94;  8.45  am) 
BILLING  CODE  6SeO-SO-f 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

40  CFR  Public  Land  Order  7049 
[ID-943-4060-02;  IDI-04790-01] 

Partial  Revocation  of  Public  Land 
Order  No.  1703;  Idaho 

AGENCY:  Buroau  of  Land  Managc-.nu'nl, 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  a  public 
hind  order  insofar  as  it  affects  60  acres 
of  National  Forest  System  land 
withdrawn  by  the  Department  of  the 
Army.  Corps  of  Engineers,  for  the 
A.Ibeni  Falls  Dam  Project  in  the  Kaniksu 
National  Forest.  The  land  is  no  longer 
needed  for  the  purpose  for  which  it  was 
withdraw  n.  This  action  will  open  the 
land  to  surface  entry  and  mining,  and 
will  permit  the  Forest  Ser\ice  to  dispose 
of  the  land  by  e.xchange.  The  land  has 
been  and  will  remain  open  to  mineral 
leasing. 

EFFECTIVE  DATE:  June  15.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay,  BLM  Idaho  State 
Office,  3380  Americana  Terrace,  Boise. 
Idaho  83706-2500.  208-384-3166. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  die  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  1703.  which 
withdrew  National  Forest  System  land 
for  the  Department  of  the  Army,  Corps 
of  Engineers'  Albeni  Falls  Dam  Project, 
is  hereby  revoked  insofar  as  it  affects  the 
following  described  land: 

Boise  Meridian 

T.  56  N.,  R.  4  W.. 

Sec.  34.  lots  3  and  4. 

The  area  described  contains  60  g(  res  in 
Bonner  County. 

2.  At  9  a.m.  on  June  15.  1994,  the  land 
shall  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land,  including 
location  and  entry  under  the  Unittxl 
States  mining  laws,  subjeci  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  land 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
ii^.itiate  a  right  of  possession  are 
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f  (  verned  by  State  law  where  not  in 
c inflict  with  Federal  law.  The  Bureau  of 
liind  Management  will  not  intonene  in 
c  Jsputes  between  rival  locators  over 
f  ossessory  rights  since  Congress  has 
f  novided  for  such  determinations  in 
>cal  courts. 

bated:  Mr.y  4.  1<K»4 
Bob  Armstrong. 


}!i>-!starit  Sccn-tcry  of  the  Interior 
K  Doc.  94-n«l  1  Filed  5-1.1-JI4:  8:4.'.  um 
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CFR  Public  Land  Order  7050 
IAK-932-4210-06;  A-O26010] 

Partial  Revocation  of  Public  Land 
Order  No.  1094;  Alaska 

AQENCY:  Bureau  of  Land  Management, 

laterior. 

ACTION:  Public  land  order. 


SUMMARY:  This  order  revokes  a  public 
land  order  insofar  as  it  affects 
approximately  50  acres  of  National 
F'on>st  System  land  withdrawn  for  use 
hy  die  Forest  Service.  Department  of 
Agriculture,  for  the  Ingram  Creek 
Re-creation  Area.  The  land  is  no  longer 
needed  for  the  purpose  for  which  it  was 
withdrawn.  This  action  also  allows  the 
ccJnveyance  of  the  land  to  the  State  of 
Alaska,  if  such  land  is  otherwise 
available.  Any  land  described  hereni 
that  is  not  conveyed  to  the  State  is 
opened  and  will  be  subject  to  the  terms 
artd  conditions  of  the  national  forest 
rcjservation  and  any  other  withdrawal  of 
record. 

EFFECTIVE  DATE:  May  16.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Wolf.  BLM  Alaska  State  Office.  222  W. 
7th  Avenue.  No   13.  .Anchorage.  Alaska 
99513-7599.  907-271-5477. 

JBy  virtue  of  the  authority  vested  in 
thk!^ecretar>-  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  L'.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

I.  Public  Land  Order  No.  1094.  which 
withdrew  National  Forest  System  land 
for  recreational  purposes,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  land: 

SpKard  Meridian 

Ct.  ijgach  National  font-.sf 

T.  ^  N..  R.  2  E..  un.surveyed.  within  Siks.  22. 
23.  26.  and  27,  more  particularly 

described  as: 

I 

A  tract  extending  10  chains  on  each 
side  of  the  centerUne  of  the  Seward- 
Anchorage  Highway,  beginning  at 
Station  452+79  Section  E  and  e.xtcnding 
along  and  parallel  to  the  highway 
refiterline  to  vStation  515-t-OO  Section  F. 


approximate  latitude  BO^ST  N.. 
longitude  149°4-  W.,  excluding  the 
following  parcel: 

All  that  part  of  the  above  described 
land  lying  south  and  east  of  the  left 
bank  of  the  Ingram  Creek.  This  parcel 
contains  approximately  8.5  acres. 

The  area  described.  less  the  exclusion, 
contains  approximately  50  acres. 

2.  The  State  of  Alaska  application  for 
selection  made  under  section  6(a)  of  the 
Alaska  Statehood  Act  of  July  7,  19.58.  48 
U.S.C.  note  prec.  21  (1988).  and  under 
section  906(e)  of  the  Alaska  National 
Interest  Lands  Conservation  Act.  43 
U.S.C.  1635(e)  (1988).  becomes  effective 
without  further  action  by  the  State  upon 
publication  of  this  public  land  order  in 
the  Federal  Register,  if  such  land  is 
otherwise  available.  Land  not  conveyed 
to  the  State  is  opened  and  will  be 
subject  to  the  terms  and  conditions  of 
the  Chugach  National  Forest 
reservation,  and  any  other  withdrawal 
of  record. 

Dated:  May  4.  1994. 
Bob  Armstrong. 

As!>is:ant  Secrvlary-  of  the  Inti-hor 
|FR  Doc.  94-11612  Filed  5-13-94;  8:45  ai:il 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  15  and  76 

[ET  Docket  No.  93-7;  FCC  94-80] 

implementation  of  Section  17  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992; 
Compatibility  Between  Cable  Systems 
and  Consumer  Electronics  Equipment 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rules. 

SUMMARY:  The  Commission  has  adopted 
rules  for  assuring  compatibility  between 
consumer  electronics  equipment  and 
cable  systems,  as  required  by  the 
Section  17  of  the  Cable  Television 
Consumer  I'rniection  and  Competition 
Act  of  1992.  These  new  rules  are 
intended  to  ensure  compatibilitv 
between  consumer  equipment  and  cable 
systems,  consistent  with  the  need  to 
prevent  theft  of  cable  service,  so  that 
cable  subscribers  will  be  able  to  enjo> 
the  full  benefits  of  both  the 
programming  available  on  cable  systems 
and  the  functions  available  on  their 
t(;levision  receivers  and  video  casst-tte 
recorders  (VCRs). 

EFFECTIVE  DATE:  These  regulations  an- 
effective  June  15,  1994.  The 
incorporation  by  reference  of  a 


publication  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  os  of  June  15.  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Stillwell  (202-632-7060)  or  Robert 
Bromerv  (301-653-7315).  Office  of 
Engineering  and  Technology. 
SUPPLEMENTARY  INFORMATION:  This  is  d 
summary  of  the  Commission's  First 
Report  and  Order  in  ET  Docket  No.  «3- 
7.  FCC  93-495.  adopted  April  4.  19M4 
and  released  May  4.  1994.  Tiie  full  text 
of  this  decision  is  available  for 
inspection  and  copying  during  nonnal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1910  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  also  may  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcriptions 
Service.  2100  M  Street  NW.. 
Washington.  DC  20036,  (202)  857-:t800 

Summary  of  the  Notice  of  Proposed 
Rule  Making 

1.  Section  17  of  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992  (1992  Cable  .\ct)  requires 
that  the  Commission  issue  regulations  to 
ensure  compatibility  between  consumer 
equipment  and  cable  systems.  The  goal 
of  Section  17  is  to  ensure  that  cable 
subscribers  will  be  able  to  enjoy  the  full 
benefits  and  functions  of  their  television 
receivers  and  VCRs  when  receiving 
cable  service. 

2.  Problems  between  cable  systems 
and  consumer  TV'  equipment  generally 
tend  to  arise  from  conflicts  between  new 
features  in  consum.er  television 
equipment  and  the  techniques  used  by 
cable  systems  to  address  security  and 
other  technical  operating 
considerations.  Examples  of  TV  receiver 
features  affected  by  cable  operating 
methods  and  devices  include  functions 
that  pennit  the  subscriber: 

—To  watch  a  program  on  one  chimnel 
while  simultaneously  recording  a 
program  on  another  channel; 

—To  ri'cord  two  programs  that  appvar 
on  different  channels;  or. 

— To  use  advanced  features  sue  h  as 
picture  in  picture. 

3.  The  rules  adopted  by  the 
(Jommission  are  based  on  the  findings 
and  recommendations  in  its  "Report  to 
Congress  on  Means  for  Assuring 
Compatibility  Between  Cable  Systems 
and  Consumer  Electronics  Equipment" 
and  information  provided  in  comments 
submitted  in  response  to  the  Notice  of 
Proposed  Rule  Making  (Notice)  in  this 
proceeding.  58  FR  65153.  December  3. 
1993.  These  rules  include  measures  that 
will  assure  improved  com.patibility 
between  existing  cable  system  and 
ccmsiimerTV  equipment.  They  also 
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include  provisions  for  achieving  more 
effective  compatibility  through  new 
cable  and  consumer  equipment.  The 
specific  provisions  of  these  regulations 
are  essentially  the  same  as  those 
proposed  in  the  Notice,  with  a  number 
of  modifications  that  address  issues 
raised  in  the  record.  The  new  rules  for 
improving  compatibility  between 
existing  cable  system  and  consumer 
equipment  require  that  cable  operators: 

(1)  Refrain  from  scrambling  program 
signals  carried  on  the  basic  tier  of 
service; 

(2)  Offer  subscribers  supplemental 
equipment  to  enable  them  to  use  the 
special  features  and  functions  of  their 
TV  equipment  with  cable  service;  this 
includes  providing  subscribers  the 
option  of  having  simultaneous  access  to 
all  signals  that  do  not  need  to  be 
processed  by  a  set-top  device; 

(3)  Provide  a  consumer  education 
program  to  inform  subscribers  of 
potential  compatibility  problems  and 
methods  for  resolving  such  problems; 
this  includes  notice  that  remote  controls 
and  supplemental  equipment 
compatible  with  the  set-top  devices 
used  by  the  cable  system  are  available 
from  third-party  vendors;  and 

(4)  Allow  set-top  devices  that 
incorporate  remote  control  capability  to 
be  operated  with  subscriber-owned 
remote  controls  or  otherwise  take  no 
action  that  would  prevent  the  use  of 
such  remote  controls,  including 
changing  the  infrared  codes  used  to 
operate  the  remote  control  capabilities 
of  the  set-top  devices  they  employ  so  as 
to  adversely  affect  the  operation  of 
consumer-purchased  remote  controls. 

The  compatibility  rules  for  new 
equipment  provide  technical  standards 
for  "cable  ready"  consumer  TV 
equipment  and  require  that  both  "cable 
ready"  consumer  TV  equipment  and 
cable  systems  use  a  standard  cable 
channel  plan. 

4.  The  Commission  also  concluded 
that  more  effective  compatibility 
between  consumer  TV  equipment  and 
cable  systems  that  use  scrambling  can 
be  achieved  through  use  of  a  standard 
interface  cormector.  or  "Decoder 
Interface,"  in  "cable  ready"  consumer 
TV  equipment  and  associated 
component  descrambler/decoder 
devices  tabe  provided  by  cable  systems. 
Used  together,  the  Decoder  Interface  and 
component  descrambler/decoder 
devices  can  eliminate  the  need  for  use 
of  a  set-top  cable  box.  However,  based 
on  indications  that  the  cable  and 
consumer  electronics  industries  are 
close  to  agreement  on  a  new  Decoder 
Interface  standard  that  will  serve  both 
existing  analog  cable  operations  and 
also  incorporate  flexibility  to  support 


new  technologies  and  ser\ices, 
including  digital  cable  service,  the 
Commission  found  that  it  would  be 
appropriate  to  allow  an  additional 
period  of  time  for  the  industries  to 
complete  their  work  on  the  new 
standard.  The  Commission  therefore  did 
not  act  on  the  Decoder  Interface 
standard  and  related  issues  now,  but 
rather  will  allow  industry  parties  an 
additional  90  days  to  complete  the  new- 
standard. '  The  Commission  stated  that 
would  develop  rules  establishing  a 
standard  for  a  Decoder  Interface 
connector  and  requirements  for  its  use 
after  that  period. 

5.  As  a  pohcy  matter,  the  Commission 
also  found  that  standards  for  cable 
digital  transmissions  are  desirable. 
These  standards  will  be  needed  to 
ensure  that  compatibility  is  maintained 
as  new  digital  cable  technologies  and 
services  are  introduced.  The 
Commission  stated  that  it  was  not, 
however,  adopting  technical  standards 
or  other  rules  in  this  area  at  this  time, 
as  developmental  work  on  cable  digital 
technologies  and  services  has  not 
reached  a  stage  where  it  would  be 
reasonable  to  attempt  to  specify  such 
regulations.  It  stated  that  it  will 
continue  to  monitor  progress  by  the 
industries  in  this  area  and  will  initiate 

a  separate  action  on  these  issues  as  is 
necessary  to  assure  continuing 
compatibility  in  the  future. 

6.  The  Commission  indicated  that  the 
actions  in  this  First  Report  and  Order 
will  allow  consumers  to  utilize 
equipment  offered  by  a  variety  of 
suppliers,  including  the  cable  system 
operator,  in  a  competitive  market.  Thus, 
a  number  of  manufacturers  and  retailers 
will  be  able  to  increase  their 
participation  in  markets  to  which  they 
previously  had  limited  access.  Opening 
these  markets  to  competitive  equipment 
providers  will  give  product  developers 
and  manufacturers,  as  well  as  cable 
system  operators,  the  ability  and 
incentives  to  introduce  new  products 
and  to  respond  to  consumer  demand.  In 
return,  consumers  will  have  greater 
access  to  technology  with  new  features 
and  functions.  Most  importantly, 
consumers  will  be  assured  that  the 
equipment  they  buy  will  work  with 
their  cable  system. 

7.  The  Commission  further  indicated 
that  open  entry  for  equipment  provision 
ensures  that  the  equipment  market 
remains  competitive.  In  addition  to 
open  markets  and  incentives  for 
innovation,  another  key  component  of 
competition  is  information.  The  new 


'  If  the  industry  parties  do  not  complr-le  their 
work  in  the  'JO-day  period,  we  will  establish  a 
standard  using  our  own  resources. 


regulations  ensure  not  only  that  the 
marketplace  will  be  open  and 
equipment  options  available  to 
consumers,  but  that  consumers  will  be 
informed  about  their  choices. 
Competition  could  be  stifled  unless 
consumers  are  informed  about  their 
equipment  options.  By  structuring  the 
regulations  to  promote  innovation  and 
competition,  the  Commission  expects 
increased  investment  in  new  technology 
development  and  increased  economic 
activity  as  consumers  purchase  the  new, 
competitively  priced  equipment. 

8.  Accordingly,  it  is  ordered  that  parts 
15  and  76  of  the  Commission's  rules  are 
amended  as  set  forth  below,  effective  30 
days  after  the  publication  of  this  final 
rule  in  the  Federal  Register.  This  action 
is  taken  pursuant  to  authority  provided 
in  sections  4(i).  7(a),  302,  303(c).  303(f). 
303(g),  303(r)  and  324A  of  the 
Communications  Act  of  1934,  as 
amended  47  U.S.C.  154(i),  157(a).  302. 
303(c),  303(0,  303(g).  303(r)  and  324A. 

List  of  Subjects 

47CFRPani5  ^ 

Communications  equipment. 
Incorporation  by  reference.  Television 
receivers,  TV  interface  devices. 

47CFRPart76 

Cable  television,  Incorporation  by 
reference. 

Amendments  to  the  Rules 

Parts  15  and  76  of  chapter  1  of  title  47 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  15— RACMO  FREQUENCY 
DEVICES 

1.  The  authority  citation  for  part  15  is 
revised  to  read  as  follows: 

Authorit>-:  Sees.  4.  302.  303,  304.  307  and 
624A  of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154,  302.  303,  304,  307 
and  544A. 

2.  Section  15.3  is  amended  by  adding 
a  new  paragraph  (aa)  to  read  as  follows: 

§15.3    Definitions. 


(aa)  Cable  ready  consumer  electronics 
equipment.  Consumer  electronics  TV 
receiving  devices,  including  TV 
receivers,  videocassette  recorders  and 
similar  devices,  that  incorporate  a  tuner 
capable  of  receiving  television  signals 
and  an  input  terminal  intended  for 
receiving  cable  television  service,  and 
are  marketed  as  "cable  ready"  or  "cable 
compatible."  Such  equipment  shall 
comply  uith  the  technical  standards 
specified  in  §  15.118. 
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3.  Section  15.19  is  amended  by 
idding  a  new  paragraph  (d)  to  read  ns 
bllows: 

i15.19    Labeling  requirements. 

>         •         •         «        • 

(d)  Consumer  electronics  TV  receiving 
ievices,  including  TV'  receivers, 
rideocassette  recorders  and  similar 
Ievices.  that  incorporate  features 
ntended  to  be  used  with  cable 
elevision  ser\ir4},  but  do  not  fully 
comply  with  the  technical  standards  for 
I  able  ready  equipment  sot  forth  in 
1 15.118  are  subject  to  the  following 
libeling  requirements: 

(1)  Such  equipment  shall  be  labeled 
-vith  an  advisor)-  indicating  thai  the 
lovice  does  not  fully  comply  with  the 
federal  Commimications  Commissions 

1  tandards  for  cable  ready  consumer 
I  electronics  equipment.  The  advisory 
1  nust  appear  on  the  device  and  on  its 
lackaging.  This  requirement  applies  to 
:onsumer  TV  receivers,  videocassettc 
1  ccorders  and  similar  devices   . 
1  nanufactured  or  imported  for  sale  in 
1  his  country  on  or  after  June  30, 1997 

(2)  Such  equipment  shall  not  be 
I  narketed  with  terminology  tliat 

( lescribes  the  device  as  "cable  ready"  or 
'  'cable  compatible."  or  that  otherwise 
( lonveys  the  impression  that  the  device 
;  s/u7A' compatible  with  cable  service. 
'  "his  requirement  applies  to  consumer 
■  "V  receivers,  videocassettc  rtrcorders 
i  Jid  similar  devices  manufactured  or 
i  mported  for  sale  in  this  country  on  or 
after  October  31,  1994, 

4.  Section  15.115  is  amended  by 
■evising  paragraph  (c)(l)(/)  and  adding 
■cw  paragraphs  (h)  and  (i)  to  read  as 
lollows: 

§  15.115    TV  Interlace  devices,  including 
cable  system  terminal  devices. 
•         •         •         • 

w  *  • 

(i)  For  a  cable  system  terminal  device 
(  r  a  TV  interface  device  equipped  for 
I  ISO  with  a  cable  system  or  a  master 
;  ntenna.  as  defined  in  paragraph  (b)(3J 
of  this  section,  the  isolation  between  th» 
antenna  and  cable  input  terminals  shall 
he  at  least  80  dB  from  54  MHz  to  216 
MHz.  at  least  60  dB  from  216  MHz  to 
550  MHz  and  at  least  55  dB  from  550 
MHz  to  806  MHz.  The  80  dB  standard 
Applies  at  216  MHz  and  the  60  dB 
standard  applies  at  550  MHz.  In  tlie  r^se 
(tif  a  transfer  switch  requiring  a  power 
source,  the  required  isolation  shall  be; 
itiaintained  in  the  event  the  device  is 
r  ot  connected  to  a  power  source  or 
[  ower  is  interrupted.  The  provisions  of 
t  lis  paragraph  regarding  frt^quencies  in 


the  range  550  MHz  to  806  MHz  are 
applicable  as  of  June  30.  1997. 

•  _   •        •        •        • 

(h)  Stand-alone  switches  used  to 
alternate  between  cable  service  and  an 
antenna  shall  provide  isolation  between 
the  anterma  and  cable  input  terminals 
that  is  at  least  80  dB  from  54  MHz  to 
216  MHz.  at  least  60  dB  from  216  MHz 
to  550  MHz  and  at  least  55  dB  from  550 
MHz  to  806  MHz.The  80  dB  standard 
applies  at  216  MHz  and  the  60  dB 
standard  applies  at  550  MHz.  In  the  c.ise 
of  stand-alone  switches  requiring  a 
power  source,  the  required  isolation 
shall  be  maintained  in  the  event  thi; 
device  is  not  connected  to  a  power 
source  or  power  is  interrupted.  The 
provisions  of  this  paragraph  are 
applicable  as  of  June  30. 1997. 

fi)  Switches  and  other  devices 
intended  to  be  used  to  by-pass  thtr 
processing  circuitry  of  a  cable  system 
terminal  device,  whether  internal  to 
such  a  terminal  device  or  a  stand-aloi'.f 
unit,  shall  not  attenuate  the  input  sigiml 
more  than  6  dB  from'54  MHz  to  .'50 
MHz.  or  more  than  8  dB  from  550  NJII/ 
to  806  MHz.  The  provisions  of  this 
paragraph  are  apphcable  as  of  |une  an. 
1997. 

5.  Section  15.117  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

§15.117    TV  broadcast  receivers. 

•  •         •         •         ♦ 

(h)  For  a  TV  broadcast  r»;i:eiver 
equipped  with  a  cable  input  selw  tor 
switch,  the  selector  switch  shall 
provide,  in  any  of  its  set  positions, 
isolation  between  the  antenna  and  c:able 
input  terminals  of  at  least  80  dB  from 
54  MHz  to  216  MHz,  at  least  60  dB  from 
216  MHz  to  550  MHz  and  at  lea.st  55  dB 
from  550  MHz  to  806  MHz.  Tb-  "')  dB 
standard  applies  at  216  MH/.  anil  the  60 
dB  standard  applies  at  550  MHz.  In  tlie 
case  of  a  sehK.tor  switch  requiring  a 
power  source,  the  required  isolation 
shall  be  maintained  in  the  event  tht? 
device  is  not  connected  to  a  power 
source  or  power  is  interrupted.  An 
actual  sw  itch  that  can  alternati;  brtwi-jm 
reception  of  cable  television  servi<;e  Jind 
an  antenna  is  not  required  for  a  TV 
broadcast  receiver,  provided  compliance 
with  the  isolation  requirement  specified 
in  this  paragraph  can  be  demonstrated 
and  the  circuitry  following  the  antenna 
input  terminal(s)  has  sufficient  banri- 
width  to  allow  the  reception  of  all  TV 
broadcast  channels  authorized  under 
this  chapter.  The  provisions  of  this 
paragraph  regarding  frequencies  in  the 
range  550  MHz  to  806  MHz  are 
applicable  as  of  June  30.  1997. 

6.  New  §  15. 11 8  is  added  to  rend  <ts 
fallows: 


§  1 5. 1 1 8    Cable  ready  consumer 
electronics  equipmenL 

(a)  All  consumer  electronics  TV 
receiving  equipment  marketed  in  the 
L.'nited  States  as  cable  ready  or  cable 
compatible  shall  comply  with  the 
provisions  of  this  section.  Consumer 
elecironics  TV  receiving  equipment  that 
includes  features  intended  for  use  with 
cable  service  but  does  not  fully  comply 
widi  the  provisions  of  this  section  are 
subject  to  the  labelling  requirements  of 
§  15.19(d). 

Cb)  Cable  ready  consumer  electronics 
ttquipment  shall  be  capable  of  receiving 
all  NTSC  or  similar  video  channels  in 
tlif  frequency  range  54  MHz  to  804  MHz 
in  accordance  with  the  channel 
allocation  plan  set  forth  in  the 
Elf!ctronic  Industries  Association's 
"Cable  Television  Channel 
Identification  Flan,  HA  IS-132,  May 
1994"  (ElA  IS-132).  This  incorporation 
by  reference  was  approved  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  of  EI  A  IS-132  may 
be  obtained  from:  Global  Engineering 
Documents,  2805  McGraw  .Ave..  Irvine 
CA  92714.  copies  of  ELA  IS-132  may  be 
inspected  during  normal  business  hours 
at  the  following  locations:  Federal 
Communications  Commission.  1919  M 
Street  NVV..  Dockets  Branch  (Room 
239).  Washington.  DC.  or  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700,  Washington.  DC 

(c)  Cable  ready  consumer  electronics 
equipment  must  meet  the  following 
technical  performance  requirements. 
Compliance  with  these  requirements 
shall  be  determined  by  performing 
measurements  at  the  unfiltered  IF 
output  port.  Where  appropriate,  th«: 
Commission  will  consider  allowing 
alternative  measurement  methods. 

(1)  Adjacent  channel  interference.  In 
the  presence  of  a  lower  adjacent  ( hannel 
CW  signal  that  is  1.5  MHz  b«'l(>.v  the 
desired  visual  carrier  in  frequency  and 
10  dB  below  the  desin>d  visual  carrier 
in  amplitude,  spurious  signals  within 
the  IF  passband  shall  be  attenuated  at 
least  55  dB  below  the  visual  carrier  of 
the  desired  signal.  The  desired  input 
signal  shall  be  an  NTSC  visual  carrier 
modulated  with  a  10  IRE  flat  field  and 
the  aural  carrier  should  be 
unmodulated.  Measurements  are  to  be 
performed  for  input  signal  levels  of  0 
dBmV  and  +15  dBmV.  with  the  receiver 
tuned  to  ten  evenly  spaced  channels 
specified  in  the  EIA  IS-132  channel 
plan. 

(2)  Image  channel  interference.  Image 
channel  interference  within  the  IF 
passband  shall  be  attenuated  below  tht; 
visual  carrier  of  the  desired  channel  by 
at  least  60  dB  from  54  MHz  to  806  MHz 
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In  testing  for  compliance  with  this 
standard,  the  desired  input  signal  is  to 
be  an  NTSC  visual  carrier  modulated 
with  a  10  IRE  flat  field  and  the  aural 
carrier  should  be  unmodulated.  The 
undesired  test  signal  shall  be  a  C\V 
signal  equal  in  amplitude  to  the  desired 
visual  carrier  and  located  90  MHz  above 
the  visual  carrier  frequency  of  the 
desired  channel.  Measurements  shall  be 
performed  for  input  signals  of  0  dBmV 
and  +15  dBmV,  with  the  receiver  tuned 
to  ten  evenly  spaced  channels  specified 
in  the  EIA  IS-132  channel  plan. 

(3)  Direct  pickup  interference.  The 
direct  pickup  (DPU)  of  a  co-charmel 
interfering  ambient  field  by  a  cable 
ready  device  shall  not  exceed  the 
following  criteria.  The  ratio  of  the 
desired  to  undesired  signal  levels  at  the 
IF  passband  on  each  channel  shall  be  at 
least  45  dB.  The  average  ratio  over  the 
six  channels  shall  be  at  least  50  dB.  The 
desired  input  signal  shall  be  an  NTSC 
signal  having  a  visual  carrier  level  of  0 
dBmV.  The  equipment  under  test  (EUT) 
shall  be  placed  on  a  rotatable  table  that 
is  one  meter  in  height.  Any  excsss 
length  of  the  power  cord  and  other 
connecting  leads  shall  be  coiled  on  the 
floor  under  the  table.  The  EUT  shall  be 
immersed  in  a  horizontally  polarized 
uniform  CVV  field  of  100  mV/m  at  a 
frequency  2.55  MHz  above  the  visual 
carrier  of  the  EUT  tuned  channel. 
Measurements  shall  be  made  with  the 
EUT  tuned  to  six  EIA  IS-132  channels, 
two  each  in  the  low  VHP,  high  VHP  and 
UHP  broadcast  bands.  On  each  channel, 
the  levels  at  the  IP  passband  due  to  the 
desired  and  interfering  signals  are  to  be 
measured. 

(4)  Tuner  overload.  Spurious  signals 
within  the  IP  passband  shall  be 
attenuated  at  least  55  dB  from  54  to  806 
MHz  below  the  visual  carrier  of  the 
desired  channel  using  a  comb  spectrum 
input  with  each  signal  indi\idually  set 
at  +15  dBmV.  Measurements  shall  be 
made  with  the  receiver  tuned  to  ten 
evenly  spaced  EIA  IS-132  channels. 

(5)  Cable  input  conducted  emissions. 
Conducted  spurious  emissions  that 
appear  at  the  cable  input  to  the  device 
must  meet  the  following  criteria.  The 
input  shall  be  an  NTSC  video  carrier 
modulated  with  a  10  IRE  flat  field  at  a 
level  of  0  dBmV  and  with  a  visual  to 
aural  ratio  of  10  dB.  The  aural  carrier 
shall  be  unmodulated.  The  peak  level  of 
the  spurious  signals  will  be  measured 
using  a  spectrum  analyzer  connected  by 
a  directional  coupler  to  the  cable  input 
of  the  equipment  under  test.  Spurious 
signal  levels  must  not  exceed  the  limits 
in  the  following  table: 

From  54  MHz  up  to  and  including  300 
MHz-26  dBmV 


From  300  MHz  up  to  and  including  450 

MHz-20  dBmV 
From  450  MHz  up  to  and  including  806 

MHz-15dBmV 

The  average  of  the  measurements  on 
multiple  channels  from  450  MHz  up  to 
and  including  806  MHz  shall  be  no 
greater  than  -  20  dBmV.  Measurements 
shall  be  made  with  the  receiver  tuned  to 
at  least  four  EIA  IS-132  channels  in 
each  of  the  above  bands.  The  test 
channels  are  to  be  evenly  distributed 
across  each  of  the  bands.  Measurements 
for  conducted  emissions  caused  by 
sources  internal  to  the  device  are  to  be 
made  in  a  shielded  room.  Measurements 
for  conducted  emissions  caused  by 
external  signal  sources  shall  be  made  in 
an  ambient  RF  field  whose  field  strength 
is  100  mV/m.  following  the  same  test 
conditions  as  described  in  paragraph 
(c)(3)  of  this  section. 

(d)  The  field  strength  of  radiated 
emissions  from  cable  ready  consumer 
electronics  equipment  shall  not  exceed 
the  limits  in  §  15.109(a)  when  measured 
in  accordance  with  the  applicable 
procediues  specified  in  §  15.31  and 
§  15.35  for  unintentional  radiators,  with 
the  following  modifications.  During 
testing  the  NTSC  input  signal  level  is  to 
be  +15  dBmV,  with  a  visual  to  aural 
ratio  of  10  dB.  The  visual  carrier  is  to 
be  modulated  by  a  10  IRE  fiat  field;  the 
aural  carrier  is  to  be  urunodulated. 
Measurements  are  to  be  taken  on  six  EIA 
IS-132  channels  evenly  spaced  across 
the  required  RF  input  range  of  the 
equipment  under  test. 

Note:  The  provisions  of  paragraphs  (a) 
through  (d)  of  this  section  are  applicable  as 
of  )une30,  1997. 

PART  76— CABLE  TELEVISION 
SERVICE 

7.  The  authority  citation  for  part  76  is 
revised  to  read  as  follows: 

Authority:  Sees.  2.  3,  4,  301.  303.  307.  308, 
309,  324A  48  Slat.,  as  amended.  1064.  1065. 
1066.  1031.  1082.  1083,  1034.  1085.  1101;  47 
L.'.S.C.  Sees.  152,  153,  154.  301.  303,  307, 
308.  309.  532,  533.  535,  .542.  .543.  544A.  552 
as  amended,  106  Stat.  1460. 

8.  Section  76.605  is  amended  by 
redesignating  paragraphs  (a)(2)  through 
(a)(12)  as  paragraphs  (a)(2)  through 
(a)(12)  as  paragraphs  (a)(3)  through 
(a)(13),  and  adding  a  new  paragraph 
(a)(2)  to  read  as  follows: 

§  76.605    Technical  standards. 

(a)  •   *   * 

(2)  Cable  systems  shall  transmit 
channels  to  subscriber  premises 
equipment  on  frequencies  in  accordance 
with  the  channel  allocation  plan  set 
forth  in  the  Electronic  Industries 
Association's  Cable  Television  Channel 


Identification  Plan.  EIA  IS-132.  Mav 
1994"  (EIA  IS-132).  This  incorporation 
by  reference  was  approved  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Cable  systems  are  required 
to  sue  this  channel  allocation  plan  for 
signals  transmitted  in  the  frequency 
range  54  MHz  to  1002  MHz.  Copies  of 
EIA  IS-132  may  be  obtained  from: 
Global  Engineering  Documents,  2805 
McGraw  Ave..  Irvine  CA  92714.  Copies 
of  EIA  IS-132  may  be  inspected  during 
normal  business  hours  at  the  following 
locations:  Federal  Communications 
Commission.  1919  M  Street  N\V., 
Docitets  Branch  (Room  239). 
Washington.  DC.  or  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street  NW.,  Suite  700,  Washington,  DC. 
This  requirement  is  applicable  as  of 
June  30, 1995,  for  new  and  re-built  cable 
systems,  and  on  June  30.  1997,  for  ail 
cable  systems. 
***** 

9.  New  §  76.630  is  added  to  read  as 
follows: 

§76.630    Compatibility  witti  consumer 
electronics  equipment 

(a)  Cable  system  operators  shall  not 
scramble  or  otherwise  encrypt  signals 
carried  on  the  basic  serv'ice  tier. 
Requests  for  waivers  of  this  prohibition 
mu.st  demonstrate  either  a  substantial 
problem  with  theft  of  basic  tier  serx'ice 
or  a  strong  need  to  scramble  basic 
signals  for  other  reasons.  As  part  of  this 
showing,  cable  operators  are  required  to 
notify  subscribers  by  mail  of  waiver 
requests.  The  notice  to  subscribers  must 
be  mailed  no  later  than  thirty  calendar 
days  from  the  date  the  request  waiver 
was  filed  with  the  Commission,  and 
cable  operators  must  inform  the 
Commission  in  UTiting,  as  soon  as 
possible,  of  that  notification  date.  The 
notification  to  subscribers  must  state: 

On  (date  of  w,ilver  request  was  filed  with 
the  Commission),  (cable  operator's  name) 
filed  with  the  Federal  Communications 
Commission  a  request  for  waiver  of  the  rule 
prohibiting  scrambling  of  channels  on  the 
basic  tier  of  service.  47  CFR  §  76.630(a).  The 
request  for  waiver  states  (a  brief  summary  of 
the  waiver  request).  A  copy  of  the  request  for 
waiver  is  on  file  for  public  inspection  at  (the 
address  of  the  cable  operator's  local  place  of 
business). 

Individuals  who  wish  to  comment  on  this 
request  for  waiver  should  mail  comments  to 
the  Federal  Communications  Commission  by 
no  later  than  30  days  from  (the  date  the 
notification  was  mailed  to  subscribers). 
Those  comments  should  be  addressed  to  the: 
Federal  Communications  Commission.  Cable 
Sen.i(es  Bureau,  Washington,  DC  20554.  and 
should  include  the  name  of  the  cable 
operator  to  whom  the  comments  are 
iipplici.ble.  Individuals  should  also  send  a 
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copy  of  their  comments  to  tthe  oible  operator 
at  its  local  place  of  business). 

Cable  operators  may  file  commenrs  in 
reply  no  later  than  7  days  from  the  datf» 
subscriber  comraents  must  be  filed. 

(b)  Cable  system  operators  that 
provide  their  subscribers  with  cable 
system  terminal  devices  and  other 
customer  premises  etjuipment  that 
incorporates  remote  control  capability 
nhail  permit  the  re.mote  operation  of 
such  devices  with  commercially 
€^vaiJablB  remote  control  units  or 
otherwise  take  no  action  that  vvnuld 
prevent  the  devices  from  being  operarcd 
by  a  commercially  available  remote 
control  unit.  Cible  system  operators  are 
advised  that  thi.s  requirement  obliges 
them  Jo  actively  enable  the  n^mote 
control  functions  of  customer  premises 
etiviipm«?nt  where  those  functions  do  not 
operate  uithout  a  special  activation 
procedure.  Cable  system  operators  mny, 
however,  disable  the  remote  control 
functions  of  a  subscriber's  customer 
premises  equipm.ent  where  requested  by 
the  subscriber. 

(c)  Cable  operators  may  not  alter  the 
infrared  codes  used  to  operate  the 
remote  control  capabilities  of  the 
customer  premises  equipment  they 
employ  in  providing  service  to 
subscribers.  Cable  operators  may. 
however,  use  new  equipment  that 
includes  additional  infrared  codes  for 
new  remote  control  functions  that  wore 
not  included  in  existing  models  ot 
customer  premises  equipment. 

(d)  Cable  system  operators  that  use 
scrambling,  encryption  or  similar 
technologies  in  conjunction  with  cable 
system  terminal  devices,  as  defined  in 
§  15.1(e)  of  this  chapter,  that  may  affef.i 
subscribers'  reception  of  signals  shall 
offer  to  supply  each  subscriber  with 
special  equipment  that  will  enable  the 
sinjultan^«fius  reception  of  multiple 
signals.  This  equipment  could  include, 
for  example,  set-top  cable  systejn 
teFminal  devices  with  multiple 
descramblers/decoders  and/or  ti.'Tiers, 
and  signal  bypass  switches. 

(1)  The  offer  of  special  equipment 
shall  be  made  to  new  subscrily^.rs  at  ;hi; 
time  they  subscribe  and  to  all 
subscribers  at  least  once  each  ye.ir. 

(2)  Such  special  equipment  .shall,  at  a 
minimum,  have  the  capability: 

(i)  To  allow  simultaneous  reception  of 
any  two  or  more  scrambled  or  enoypted 
signals  and  to  provide  for  tuning  to 
alternative  channels  on  a  pre- 
programmed schedule;  and, 

(ii)  To  allow  direct  reception  of  all 
other  signals  that  do  not  need  to  be 
processed  through  descrambliag  or 
decryption  circuitry  (this  capability  can 
generally  be  provided  through  a 


sep'uate  by-pass  swtcb  or  through 
internal  by-pass  circuitn,-  in  a  cable 
system  terminal  device). 

(3)  Cable  system  operators  shall 
determine  the  specific  equipment 
needed  by  individual  subscribers  on  a 
case-by-case  basis,  in  co.isultation  with 
tho  subscriber.  Cable  system  operators 
arc  requirc<l  to  make  a  good  faith  effort 
to  provide  subscribers  with  the  amount 
arid  types  of  special  equipment  needed 
to  lusolve  their  individual  compatibility 
probloms. 

(4)  Cable  operators  shall  provide  such 
equipment  at  the  request  of  individual 
subscribers  and  may  charge  for  purchase 
or  lease  of  the  equipment  and  its 
installation  in  accordance  with  the 
provisions  of  the  rate  regulation  rules 
for  customer  premises  equipment  u.sed 
to  receive  the  basic  se-^.ice  tier,  as  set 
furth  in  §  76.923.  Notwithstanding  the 
required  annual  offering,  cable  operators 
shall  respond  to  subscriber  requests  for 
special  equipment  for  reception  of 
multiple  signals  that  are  made  at  any 
time. 

(c)  Cable  system  operators  shall 
provide  a  consumer  education  prograjn 
on  compatibility  matters  to  their 
subscribe!^  in  writing,  as  follows: 

(1)  The  consumer  information 
pn>gram  shall  be  provided  to 
subscribers  at  the  time  they  first 
subscribe  and  at  least  once  a  year 
thereafter.  Cable  operators  may  chooso 
the  time  and  means  by  which  they 
comply  with  the  annual  consumer 
information  requirement.  This 
requirement  may  be  satisfied  by  a  oace- 
8-year  mailing  to  aD  subscribers.  The 
information  may  be  included  in  one  of 
the  cable  system's  regular  subscriber 
billings. 

(2)  The  consumer  information 
program  shall  include  the  following 
information: 

(i)  Cable  system  operators  shall 
inform  their  subscribers  that  some 
models  of  TV  receivers  and 
videot^issette  recorders  may  not  be  able 
to  receive  ail  of  the  channels  offered  by 
the  cable  system  when  connected 
directly  to  the  cable  system.  In 
conjunction  with  this  infonnation,  cable 
system  op.irafnrs  shall  briefly  explain, 
the  types  of  channel  compatibility 
problems  that  could  occur  if  subscribers 
connected  their  equipment  dirt^ctly  to 
the  cable  sysiem  and  offer  suggestions 
for  rt-iolving  those  problems.  .Suc:h 
suggi^stions  could  include,  for  example, 
the  use  of  a  cable  system  terminal 
devi(.(>  such  as  a  set-top  channel 
converter.  Cable  system  operators  shall 
al^o  indicate  that  channel  compatibility 
problems  associated  with  reception  of 
programming  that  is  not  scrambled  or 
nnc:rypfpd  programming  cotild  be 


resolved  through  use  of  simple 
converter  devices  without  descrumblir^  I 
or  decryption  capabilities  that  can  be 
obtained  from  either  the  cable  system  or 
a  third  party  retail  vendor. 

(ii)  In  cases  where  service  is  nn  eivi-d 
through  a  cable  system  terminal  devvi;. 
cable  system  operators  shall  indicate 
that  subscribers  may  not  be  able  to  iiv 
special  features  and  functions  of  tht'ir 
TV  receivers  and  vidoocassefte 
recorders,  including  featu.-es  that  allo-.v 
the  subscriber  to:  view  a  program  on  onr, 
channel  while  simultaneously  ncordi.-c; 
a  program  on  another  channel;  record      ' 
two  or  mo!-e  consecutive  programs  lh.il 
appear  on  different  channels;  and.  use- 
advanced  pictiu-e  generation  and 
display  features  such  as  "Picture- in 
Picture,"  chamiel  review  and  other 
functions  that  necessitate  chaiujel 
selection  by  the  consumer  device, 
(iii)  In  cases  where  cable  system 
operators  offer  remote  control  capability 
with  cable  system  terminal  devi.nes  and 
other  customer  premises  equipment  th';t 
is  provided  to  subscribers,  they  shall 
advise  their  subscribers  that  remote 
control  units  that  are  compatible  with 
that  equipment  may  be  obtained  from 
other  sources,  such  as  retail  outlets. 
Cable  system  operators  shall  also 
provide  a  representative  list  of  the 
models  of  remote  control  units  cum-nttv 
available  from  retailers  that  are 
compatible  with  the  customer  premise- 
equipment  they  employ.  Cable  system 
operators  are  required  to  make  a  good 
faith  effort  in  compiling  this  hst  and 
will  not  be  hable  for  inadvertent 
omissions.  This  list  shall  be  current  a> 
of  no  more  than  six  months  before  the 
date  the  consumer  education  progra-m  is 
distributed  to  subscribers.  Cable 
operators  are  also  required  to  encouragt- 
sub.scribers  to  contact  the  cable  operatv)r 
to  inquire  about  whether  a  particuLir 
remote  control  unit  the  subscriber  might 
be  considering  for  purchase  would  U" 
compatible  with  the  subscriber's 
customer  premises  equipment. 

Note:  The  provisions  of  paragrapns  (.>)  .;r:i 
(b)  of  this  sertion  .ire  applicable  as  of  July  3 1 
1994.  and  June  30,  1994,  respectively.  The 
provisions  of  paragraphs  (c)  through  (i;)  tif 
this  se<:tion  .nre  applicable  as  of  Octohef  :n. 
1994.  nxcept  fcr  the  requiremert  '.ind»T 
siM.tioii  (d)(l)(;)  of  this  section  fr)r  rahh* 
system  operators  to  supply  cable  system 
terminal  devices  with  multiple  tuners,  whu.!. 
is  applicable  as  of  October  31.  1995  Thf 
initial  offer  of  special  equipment  to  all 
subs<  ril>eni,  as  required  under  pan^jraph  Id) 
of  this  stHtion  shall  be  made  by  Ortr.bi!r  ;il, 
1994 
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F'edi'ral  Communications  Commission. 

William  F.  Caton. 

Acting  Secrelary: 

\VK  Doc.  94-11068  Filed  5-13-94:  8:45  am] 

BILUNG  CODE  6712-01-M 

I  47  CFR  Part  76 
[MM  Docket  No.  93-591;  DA  94-425] 

Cable  Television  Service 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  through  this 
action,  amends  its  rules,  the  listing  of 
major  television  markets,  to  change  the 
designation  of  the  Boston-Cambridge- 
Worcester,  Massachusetts,  television 
market  to  include  the  community  of 
LawTence.  Massachusetts.  This  action, 
taken  at  the  request  of  MFF,  Inc. 
licensee  of  television  station  VVMFP, 
Channel  63  (Independent),  Lawrence. 
Massachusetts,  and  after  evaluation  of 
the  comments  filed  in  this  proceeding, 
amends  the  rules  to  designate  the 
subject  market  as  the  Boston-Cambridge- 
Worcester-Lawrence,  Massachusetts, 
television  market.  With  this  action,  the 
proceeding  is  terminated. 
EFFECTIVE  DATE:  June  15,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  E.  Aronowitz,  Mass  Media  Bureau, 
Policy  and  Rules  Division.  (202)  632- 
7792. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-291, 
adopted  April  29, 1994.  and  released 
May  5,  1994.  The  full  text  of  this 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (room  239), 
1919  M  Street,  NW.,  Washington,  DC 
20554,  and  may  be  purchased  from  the 
Commission's  copy  contractor, 
international  Transcription  Service, 
(202)  857-3800,  1919  M  Street,  NW.. 
Washington,  DC  20554. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 

Part  76  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  76--CABLE  TELEVISION 
SERVICE 

1 .  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,303. 

2.  Section  76.51  is  amended  by 
revising  paragraph  (a)(6)  to  read  as 
follows: 


§  76.51    Major  television  markets. 

»  *  *  It  * 

(a)*   •   • 

(6)  Boston-Cimibridge-Worcestcr- 

LauTcncc.  Mass. 

***** 

Federal  Communications  Commission. 

William  H.  Johnson 

Deputy  chief.  Cable  Senices  Bureau. 

|FR  Doc.  94-11749  Filed  5-13-94;  8:45  am) 

eiLUNG  CODE  6712-01-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  638 

(Docket  No.  940425-4125;  I.D.  040694D] 

Coral  and  Coral  Reefs  of  the  Gulf  of 
Mexico  and  the  South  Atlantic 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Emergency  interim  rule. 

SUMMARY:  NMFS  publishes  this  interim 
emergency  rule  at  the  request  of  the  Gulf 
of  Mexico  Fishery  Management  Council 
(Gulf  Council)  to  prohibit  the  taking  of 
live  rock  in  the  exclusive  economic 
zone  (EEZ)  of  the  Gulf  of  Mexico  (Gulf) 
from  the  Pasco/Hernando  County  line  in 
Florida  to  the  Alabama/Mississippi 
boundary;  and.  in  the  Gulf  EEZ  off 
Florida  south  of  the  Pasco/Hernando 
County  line,  to  prohibit  the  use  of 
power-assisted  tools  to  break  up  or 
dislodge  pieces  of  live  rock  and  to 
establish  a  daily  vessel  harvest  and 
possession  limit  for  live  rock  of  25  5- 
gallon  (19-liter)  buckets.  The  intended 
effect  of  this  rule  is  to  protect  live  rock 
resources  and  fishery  habitat  in  the 
Gulf. 

EFFECTIVE  DATES:  May  16.  1994  through 
August  14.  1994. 
ADDRESSES:  Copies  of  documents 
supporting  this  action,  including  an 
environmental  assessment,  may  be 
obtained  from  Georgia  Cranmore. 
Southeast  Regional  Office.  NMFS.  9721 
E.xecutive  Center  Drive,  St.  Petersburg. 
FL  33702. 

FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  Cranmore,  813-«93-3161. 
SUPPLEMENTARY  INFORMATION:  Coral  and 
coral  reefs  in  the  EEZ  off  the  southern 
Atlantic  states  and  in  the  Gulf  are 
managed  under  the  Fishery 
Management  Plan  for  Coral  and  Coral 
Reefs  of  the  Gulf  of  Mexico  and  the 
South  Atlantic  (FMP).  The  FMP  was 
prepared  by  the  Gulf  Council  and  the 


South  Atlantic  Fisher>-  Management 
Council  (South  Atlantic  Council)  and  is 
implemented  through  regulations  at  50    ' 
CFR  part  638  under  the  authority  of  the 
Magnuson  Fisherj'  Conser\ation  and 
Management  Act  (Magnuson  Act). 

Live  rock  consists  of  living  marine 
organisms,  or  an  assemblage  thereof, 
attached  to  a  hard  substrate,  including 
dead  coral  or  rock  (excluding  moUusk 
shells),  and  therefore  is  a  "fish"  within 
the  meaning  of  the  Magnuson  Act.  Live 
rock  is  collected  by  SCUBA  divers  and 
sold  to  the  marine  aquarium  industry, 
which  markets  it  as  the  basis  for  mini- 
reef  aquaria.  In  1992,  reported  live  rock 
landings  in  Florida  from  the  EEZ  totaled 
783,145  lbs  (355.228  kg)  with  an  ex- 
vessel  value  of  5864,521.  (Florida  had 
previously  banned  the  harvest  of  live 
rock  in  its  waters.)  In  1992,  Florida 
implemented  regulations  to  phase  out 
landings  of  live  rock  from  the  EEZ  off 
Florida  over  a  3-year  period  ending  in 
1995. 

In  1993  a  Federal  court  overturned 
these  regulations  (Southeastern 
Fisheries  Ass'n,  Inc.  v.  Chiles,  979  F.2d 
1504  (nth  Cir.  1992). 

At  the  request  of  Gulf  Council 
members  from  Florida  and  Alabama,  tlie 
Gulf  and  South  Atlantic  Councils 
initiated  development  of  Amendment  2 
to  the  FMP  to  address  management  of 
live  rock  in  the  EEZ.  Similar  to  coral 
reefs,  the  current  focus  of  the  FMP,  live 
rock  resources  are  essentially 
nonrenewable  and  serve  as  habitat  for  a 
variety  of  other  organisms. 

In  the  recent  public  review  process 
during  the  development  of  Amendment 
2.  the  Gulf  and  South  Atlantic  Councils 
received  testimony  that  rock 
outcroppings.  that  are  important  reef 
fish  habitats,  are  being  removed  and 
sold  as  live  rock  for  marine  aquariums. 
Testimony  from  about  60  divers  and 
fishermen  indicated  that  remt.val  of  live 
rock  by  hfUAfesters  in  the  northern  Gulf 
is  causing  severe  damage  to  the  limited 
outcroppings  or  rock  ledges  and  reefs 
that  occur  in  state  and  Federal  waters. 
Divers  and  fishermen  testified  that  some 
small  banks  have  disappeared  and  many 
ledges  off  the  Florida  Panhandle  have 
been  seriously  damaged.  Such 
outcroppings  are  not  nearly  as  abundant 
in  this  area  as  they  are  off  southern 
Florida.  These  nonrenewable  resources 
serve  as  essential  habitat  for  reef  fish 
and  invertebrates.  Accordingly,  the  Gulf 
Council  requested  an  emergency  rule  to 
prohibit  the  taking  of  live  rock  in  the 
EEZ  of  the  Gulf  from  the  Pasco/ 
Hernando  County  line  in  Florida  to  the 
Alabama/Mississippi  boundary. 

The  Gulf  and  South  Atlantic  Councils 
also  heard  testimony  that  pneumatic 
drills  and  hammers  are  being  used  to 
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>  reak  largo  rock  leciges  into  harvestable 
)ieces.  This  results  in  large-scale 
i  ijstruction  of  reef  fish  habitat. 
■  aistimony  indicated  that  large  vessels 
'  >  ith  numerous  divers  and  equipped 
'  *fith  power- assisted  gear  can  devastate 
J  KTOck  ledge  very  quickly  To  prevent 
urther  acceleration  of  harvest  of  live 
rock  before  the  management  measures 
proposed  for  inclusion  in  .Amendment  2 
dan  be  implemented,  the  Guif  Council 
also  requested  a  prohibition  on  the  use 
of  power-assisted  tools  and  a  daily 
vessel  har\'est  and  possession  limit, 
both  of  which  would  applv  to  the 
Harvest  of  live  rock  in  the  EEZ  of  the 
Gulf  south  of  the  Pasco/Hernando 
County  line. 

j  Live  rock  or  bve  bottom  habitats  are 
i\'.  such  a  premium  in  the  northern  Gulf 
that  local  government  and  private 
ilrganizations  have  been  active  in 
constructing  artificial  reefs  to 
supplement  natural  habitats  off  the 
coasts  of  Alabama  and  Florida.  Loss  of 
these  natural,  nonrenewable,  habitat 
areas  because  of  live  rocV  collections 
presj^nts  a  serious  threat  to  marir>e 
habitat  resources. 

According  to  the  Florida  Department 
i(if  Environmental  Protection,  the  closure 
of  the  Gulf  EEZ  from  Florida's  Pa,<5co/ 
Hernando  County  hne  to  the  Alabama/ 
Mississippi  boundary  to  live  rock 
rttllecting  viill  affect  approximately  16 
fishermen  and  live  rock  dealers  who 
reported  landings  of  live  rock  in  Florida 
an<l  Alabama  in  1993. 

The  daily  vessel  harvest  and 
pkissession  limit  and  the  prohibition  on 
tlie  use  of  f>ower  tools  were  widelv 
supported  by  industr>'  representatives 
d  4ring  the  last  three  public  hearings 
cohducted  in  conjunction  with  Gulf 
C^juncil  meetings.  These  restrictions  are 
e:rpected  to  affect  only  a  few  individuals 
\^|Ho  allegedly  are  taking  up  to  10.000 
lbs  (4.536  kg)  of  live  rock  per  trip  using 
pp^ver  tools. 

Amendment  2  is  scheduled  to  be 
SI  bmitted  for  Jiecretarial  review  by  the 
ii.icils  in  July  1994.  It  is  expected  that 
pendiiH'nt  2  will  implement  the 
fcisurt's  in  this  emergency  interim  rule 
on  la  more  permanent  ba.«:is  and  im  hide 

lase-out  schedule  for  live  rot  k 
harvests  in  other  areas. 

Compliance  With  NMFS  Guidelines  for 
Eipergency  Rules 

The  Gulf  Council  and  NMFS  have 
cciacluded  that  the  present  situation 
constitutes  biological  and  conservation 
emergencies,  which  are  properly 
addressed  by  this  emergency  interim 
rule,  and  that  the  situation  meets 
NMFS's  policy  guidelines  for  the  use  of 
emergency  rules,  published  on  [anuary 
6,  1992  (57  PR  375).  The  situation  (1) 


njsults  from  recent,  unforeseen  events  or 
recently  discovered  circumstances;  (2) 
presents  a  serious  management  problem; 
and  (3)  realizes  immediate  benefits  (mm 
the  emergency  interim  rule  that 
ounveigh  the  value  of  advance  notice, 
public  comment,  and  deliberative 
consideration  expected  under  the 
normal  rulemaking  process.  The  basis 
for  the  conclusions  regarding  emergejicy 
guidelines  (1)  and  (2)  was  summarized  " 
above. 

Regarding  the  realization  of 
immediate  benefits,  the  Gulf  Council 
has  determined  that  an  emergency  rule 
under  stx;tion  305(c)  of  the  Magnuson 
Act  is  the  only  means  for  immediately 
addressing  the  biological  emergency' ' 
involving  the  Gulf  live  rock  resources. 

Going  through  the  formal  FMP 
amendment  process  vwnild  delay 
implementation  of  the  required 
measures  and  would  result  in 
substantial  damage  to  live  rock 
resources  and  fishery  habitats  in  the 
Gulf.  This  emergency  interim  rule  will 
prevent  live  rock  collection  in  the 
northern  Gulf  and  slow  the  harvesting 
rate  in  the  rest  of  the  Gulf  EEZ  until 
annual  quotas  and  a  phase-out  can  bn 
implemented  under  Amendment  2 
through  the  normal  FMP  amendment 
and  mlemaking  process. 

NMFS  concurs  with  the  Gulf 
Council's  findings  about  the  biologiail 
emergency  regarding  Gulf  Hve  rock 
resources  and  the  need  for  immediate 
regulatory  action.  Accordingly.  NMFS 
publishes  this  emergency  interim  rule. 
efTectivo  initially  for  90  days,  as 
authorized  by  section  305(c)  of  tho 
Magnuson  Act.  By  agreement  of  NMFS 
and  the  Gulf  Council,  this  emergency 
interim  rule  may  be  extended  for  an 
additional  period  of  90  davs. 

CiassiGcation 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (Assistant 
Administrator),  has  determined  that  this 
rule  is  necessary  to  respond  to  an 
emergency  situation  and  is  consistent 
with  the  Magnuson  Act  and  other 
applicable  law. 

This  emergency  interim  rule  has  betm 
determined  to  be  "not  significant"  for 
purposes  of  E.O.  12866. 

Tne  Assistant  Administrator  finds  for 
good  cause  under  section  553(b)(B)  of 
the  Administrative  Procediire  Art  (APA) 
that  the  neiKl  to  prevent  further 
en\  ironmental  damage  and  loss  of 
fishery  habitat  make's  it  impracticable 
and  contrary  to  the  public  interest  to 
provide  prior  notice  and  opportunity  for 
public  comment  on  this  rule.  Similarly, 
to  implement  measures  to  address  the 
conservation  and  biological  emergenrios 
in  a  timely  manner,  the  As.sisfant 


Administrator  finds  for  good  cause 
under  section  553(d)(3)  of  the  APA  thai 
the  effective  date  of  this  rule  should  not 
be  delayed. 

List  of  Subjects  in  50  CFR  Part  638 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  10,  1994. 
Charles  Kamella, 

Act/ny  Program  Management  Officer. 
Xational  \  tc.rine  Fisheries  Senice. 

For  the  rea.sons  set  out  in  the 
preamble.  50  CFR  part  638  is  amended 
as  follows: 

PART  638— CORAL  AND  CORAL 
REEFS  OF  THE  GULF  OF  MEXICO  AND 
THE  SOUTH  ATLANTIC 

1 .  The  authority  citation  for  part  b.ia 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  t-f  .set;. 

2.  In  §  6.38.5,  effective  .May  16.  1994. 
through  August  14.  1994,  paragraphs 
(o).  (p).  and  (q)  are  added  to  read  as 
follows: 

§638.5    Prohibitions. 
•         *         •         •         • 

(o)  Harvest  or  f>ossess  live  rock  in  or 
from  the  EEZ  of  the  Gulf  of  Mexico  fnm 
28"26  N.  lat.  north  and  west  to 
88''23'12"W.  long.,  as  specified  in 
§  638.27(b). 

fp)  Use  a  power-assisted  tool  to  brvsik 
up  or  dislodge  pieces  of  live  rock  in  tho 
EEZ  of  the  Gulf  of  Mexico  south  of 
28°26'N.  lat.,  or  possess  live  rock  taken 
with  such  a  power-assisted  tool  in  or 
from  that  area;  as  specified  in 
§  638.27(c). 

(q)  Exceed  the  daily  vessel  hant^f 
and  possession  Umit  of  25  5-gallon  (19- 
liter)  buckets,  or  volume  equivalent, 
applicable  to  the  harvest  or  possession 
of  live  rock  in  or  from  the  EEZ  of  the 
Gulf  of  Mexico  south  of  28^26'N.  lat..  as 
specified  in  §  638.27(d). 

3.  In  subpart  B.  effective  May  16, 
1994,  through  August  14. 1994.  "5638.27 
is  added  to  read  as  follows: 

§638.27    Live  rock. 

(a)  Definition.  Live  rock  means  living 
marine  organisms,  or  an  assemblage 
thereof,  attached  to  a  hard  substrate, 
including  dead  coral  or  rock  (excluding 
mollusk  shells). 

(b)  Closed  area.  No  person  mav 
harvest  or  pos.sess  live  rock  in  or  from 
the  ET:Z  of  the  Gulf  of  Mexico  &-om 
2H"'2B'  N.  lat.  (extension  of  the  Pasco/ 
Hernando  Cxjunty.  Florida,  boundary) 
north  and  west  to  88*'23'12"  W.  long  (a 
line  due  south  from  the  seaward 
terminus  of  the  Alabama/Mississippi 
.state  line). 
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(c)  Gear  limitaticns.  No  person  nidv 
use  a  power-assisted  tool  to  break  up  or 
dislodge  pieces  of  live  rock  in  the  EEZ 
of  the  Gulf  of  Mexico  south  of  28°26'  N . 
lat.,  and  no  person  may  possess  live 
rock  taken  v^'ith  such  a  power-assisted 
tool  in  or  from  that  area. 

(d)  Hanvst  and  possession  limit.  A 
dailv  vessel  limit  of  25  5-gallon  (19.- 
liter)  buckets,  or  volume  equivalent, 
applies  to  the  har\est  or  possession  of 
live  rock  in  or  from  the  EEZ  of  th(!  Gulf 
of  Mexico  south  of  28''26'  N.  lat. 

UK  Dot.  94-11764  Filed  5-13-94:  8:45  nm| 
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50  CFR  Part  675 

(Docket  No.  931059-4126;  I.D.  092293E] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Strv ice  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Gommerce. 
action:  Final  rule. 

SUMMARY:  NMFS  is  implementing  a 
regulatory  amendment  to  require 
increased  observer  coverage  and 
improved  equipment  for  estimating 
groundfish  total  catches  by  vessels  and 
processors  participating  in  the  Western 
Alaska  Community  Development  Quota 
(CDQJ  pollock  fisheries.  This  action  is 
intended  to  improve  estimates  of  total 
groundfish  catches  in  the  GDQ  fisheries. 
EFFECTIVE  DATES:  June  15.  1994.  except 
for  §  675.27(h)(2).  which  is  effective 
August  15.  1994. 

ADDRESSES:  Copies  of  the  .environmental 
assessment/regulatory  impact  review/ 
final  regulatory  flexibility  analysis  (EA/ 
RIR/FRFA)  prepared  for  this  action  may 
be  obtained  from  the  Fisheries 
Management  Division,  Alaska  Region, 
NMFS.  Box  21668,  Juneau.  AK  99802. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Bibb,  Fisheries  Management 
Di\ision,  {907)586-7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

Fishing  for  groundfish  by  operators  of 
U.S.  vessels  in  the  exclusive  economic 
zone  of  the  Bering  Sea  and  Aleutian 
Islands  (BSAI)  management  area  is 
managed  by  the  Secretar)-  of  Commerce 
(Secretar)')  according  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  BSAI  Area  (FMP).  The 
FMP  was  prepared  by  the  North  Pacific 
Fishery-  Management  Council  (Council) 
under  the  Magnuson  Fisherj' 
Conservation  and  Management  Act 
(Magnuson  Act)  and  is  implemented  by 


regulations  governing  the  U.S. 
groundfish  fisheries  at  50  CFR  part  675. 
General  regulations  that  also  pertain  to 
US  fisheries  appear  at  50  CFR  part  620. 

This  regulatory  amendment  will 
require  increased  observer  coverage  and 
improved  equipment  for  estimating  total 
catch  for  vessels  and  processors 
participating  in  the  Western  Alaska 
GDQ  pollock  fisheries.  Two  NMFS- 
certified  observers  will  be  required  on 
processor  vessels,  one  or  more  ohservcrs 
in  shoreside  processing  operations,  and 
one  observer  on  catcher  vessels 
delivering  to  processors.  In  addition, 
processor  vessels  will  be  required  to 
have  either  measured,  marked,  and 
certified  fish-receiving  bins  to  improvr 
volumetric  estimates  of  total  catch,  or 
scales  to  weigh  total  catch.  A 
description  of.  and  reasons  for,  these 
actions  were  discussed  in  the  proposed 
rule  published  in  the  Federal  Register 
on  December  27.  1993  (58  FR  68386). 
Public  comment  on  the  proposed  rule 
was  invited  through  January  26,  1994. 
Four  letters  of  comment  were  received" 
within  the  comment  period. 

Management  of  the  CDQs  requires  an 
estimate  of  the  total  catch  weight  of 
pollock  for  each  vessel  participating  in 
the  GDQ  fisheries.  The  purpose  of  this 
rule  is  to  standardize  the  equipment 
available  to  observers  to  make 
volumetric  estimates  of  the  weight  of  all 
groundfish  caught,  including  pollock,  or 
to  require  that  the  fish  be  weighed. 

The  volume  of  fish  in  the  bin  is 
determined  by  the  area  of  the  base  of  the 
bin  and  the  height  of  fish  throughout  the 
bin.  Fish  poured  into  bins  do  not  always 
form  a  flat,  smooth  surface,  or  settle  at 
the  same  height  throughout  the  bin.  The 
surface  of  the  fish  often  slopes  from 
front  to  back  or  from  one  side  to  another 
in  the  bin.  Fish  may  stack  up  higher  in 
one  comer  than  in  others  or  pile  up  in 
the  middle  of  the  bin. 

The  process  of  making  volumetric 
estimates  of  the  catch  using  certified 
bins  generally  occurs  in  five  steps.  First, 
a  certified  engineer,  or  other  authorized 
person,  measures  the  inside  of  all  bins 
that  will  be  used  to  make  volumetric 
estimates  of  catch  weight,  witnesses  the 
placement  of  marked  increments  every 
10  cm  on  the  internal  sides  of  the  bin. 
and  prepares  a  height-to-voliune 
conversion  table  that  indicates  the 
volume  of  the  bin,  in  cubic  meters, 
below  the  level  of  each  10-cm 
increment.  Second,  the  observer 
estimates  the  average  height  of  fish  in  a 
bin  by  visual  inspection.  In  order  to 
determine  the  average  height  of  fish  in 
a  bin,  an  observer  must  be  able  to  see 
the  level  of  fish  throughout  the  bin. 
Third,  the  observer  uses  a  height-to- 
volume  conversion  table  to  determine 


the  volume  associated  with  the  average 
height  offish  in  the  bin.  Fourth,  the 
observer  applies  a  density  factor 
indicating  weight  per  unit  volume 
(metric  tons  (mt)  per  cubic  meter  (m)  or 
mt/m  ')  to  estimate  the  total  weight  of  all 
fish  in  the  bin.  Fifth,  the  observer 
samples  a  ponion  of  the  fish  in  the  bin 
to  determine  species  composition  (the 
proportion  of  each  species  or  species 
group)  and  applies  this  distribution  to 
the  estimate  of  total  groundfish  weight 
to  estimate  the  total  weight  of  pollock. 
This  last  step  provides  the  observer's 
estimate  of  pollock  catch  that  is 
attributed  to  the  vessel  and  applied 
against  the  GDQ.  The  volumetric 
methods  are  used  to  estimate  the  total 
catc:h  weight  of  all  groundfish,  and 
species  composition  samples  are  used  to 
estimate  how  much  of  that  groundfish  is 
pollock. 

Changes  From  the  Proposed  Rule 

There  are  three  changes  from  the 
proposed  rule  in  the  final  rule.  The  first 
change  is  to  delete  the  phrase  "NMFS  or 
U.S.  Coast  Guard  enforcement"  from 
sentences  referring  to  authorized 
officers  in  §675.27  (h)(2)(i)(A)  and 
{ii)(B)(J).  Removing  the  phrase  makes 
the  references  consistent  with  the 
definition  of  authorized  officers  in  50 
CFR  620.2.  The  second  change  is  to 
clarify  the  intent  of  the  first  sentence  of 
§  675.27(h)(2)(ii)  by  replacing  the  phra.se 
"estimate  its  total  weight"  with 
"estimate  the  total  weight  of  its 
groundfish  catch".  The  third  change  is 
to  clarify  the  intent  of 
§675.27(h)(2)(ii)(A)(2).  The  requirement 
that  marked  increments  be  readable 
from  the  outside  of  the  bin  at  all  times 
has  been  changed  to  read  "Marked 
increments,  except  those  on  the  wall 
containing  the  viewing  port  or  window, 
must  be  readable  from  the  outside  of  the 
bin  at  all  times."  The  phrase  "on  each 
side  of  the  bin"  is  deleted  from  the  last 
sentence  of  the  paragraph.  Although 
NMFS  requires  that  all  internal  sides  of 
the  bin  be  marked,  the  markings  on  the 
side  of  the  bin  containing  the  viewing 
port  or  window  need  not  be  visible  from 
the  outside  of  all  bins.  This  issue  is  also 
addressed  in  the  response  to  Comment 
9. 

Four  letters  of  comment  were  received 
during  the  comment  period.  One  letter 
was  in  support  of  the  rule.  Three  letters 
included  comments  or  suggestions  on 
technical  or  operational  aspects  of  the 
rule.  Fourteen  individual  comments 
were  contained  in  these  four  letters.  No 
comments  were  in  opposition  to  the 
nde. 

Comment  1 :  Increased  observer 
coverage  and  improved  equipment  for 
estimating  total  catch  in  the  GDQ 
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isheries  will  be  beneficial  to  fishery 
managers  and  to  CDQ  fishing  partners. 
Hesponse:  NMFS  concurs. 
1  Comnwnt  2:  NMFS  should  identify 
!  tlajidards  for  catch  measurement  and 
Uave  it  to  the  industry  to  decide  what 
t  quipment  and  methods  would  meet 
those  .standards. 

,  liesponse:  This  rule  offers  two  options 
fi^r  processor  vessels  to  provide 
irtiproved  estimates  of  catch  in  the  CDQ 
f  itiheries.  One  is  based  on  volumetric 
1 3timates  and  the  other  is  based  on  a 
f  Cale  weight.  While  a  performance 
standard  for  the  accuracy  of  a  scale 
s\  stem  can  be  established  by  NMFvS  and 
t3sted  by  an  obser\-er.  the  same  standard 
c  I  accuracy  cannot  be  established  for 
\<^lumetric  estimates.  The  accuracy  of  a 
s  dale  system  depends  on  the 
I  erformance  of  a  piece  of  equipment. 
Vrhile  the  accuracy  of  volumetric 
e'Jtimates  depends  on  the  accurate 
r  icasuring  of  the  bin  volume,  on  the 
ability  of  an  ob.server  to  determine  the 
vqlume  visually,  and  on  variation  in  the 
cionsity  of  the  fish.  The  only  way  to  test 
t\e  accuracy  of  volumetric  estimates  of 
total  groundfish  catch  weight  is  to 
cam  pare  the  volumetric  estimates  of  fish 
\ttight  with  the  scale  weight  of  the  same 
fish.  A  scale  large  enough  to  a.ssess  the 
a  xuracy  of  volumetric  estimates  of 
citch  aboard  a  processor  vessel  would 
b?  more  effectively  used  to  weigh  the 
cilch  directly.  Rather  than  specifying  an 
accuracy  stand.'u-d  for  volumetric 
estimates,  NMFS  has  established 
guidelines  for  the  equipment  that  must 
be  provided  for  the  observer  to  make 
vnlumetric  estimates. 

ICowment  3:  NMFS  should  fairly 
abply  regulations  for  improved  total 
catch  weight  to  all  sectors. 

Response:  This  rule  addresses  only 
processors  and  vessels  participating  in 
the  CDQ  fisheries.  All  catcher  vessels 
must  meet  the  same  requirements, 
regardless  of  their  size.  Shoreside 
piocessors  are  required  to  report  scale 
weights,  because  scales  are  currently 
available  in  all  the  plants.  All  processor 
vessels  are  offered  the  same  options  to 
piOvide  improved  estimates  of  catch. 

Comment  4:  The  appropriate  method 
for  estimating  total  catch  weight  should 
distinguish  between  the  pelagic  pollock 
fisheries  and  other  mixed-species 
fisheries. 

Response:  The  CDQ  fisheries  are 
predominantly  pelagic  pollock  fisheries 
in  that  most  trawl  hauls  contain  95 
percent  or  more  pollock  by  weight.  The 
primary  difference  between  pelagic 
pollock  fisheries  and  mixed-species 
fi-sheries,  with  respect  to  volumetric 
estimates  of  total  groundfish  catch 
weight,  is  the  appropriate  density  factor 
to  use  in  the  volume-to-weight 


conversion.  NMFS  distinguishes 
•between  the  pelagic  pollock  fisherv  and 
other  mixed-species  fisheries  bv 
applying  a  standard  density  factor  of 
0.93  mt/ms  for  all  trawl  hauls  in  the 
pelagic  pollock  fishery  and  by  using  the 
observer's  estimate  of  the  appropriate 
density  factor  for  hauls  with  less  than 
95  percent  pollock. 

Comment  5:  The  appropriate  location 
of  certified  marks  inside  bins  depends 
tm  the  configuration  of  the  individual 
bin  and  should  be  determined  on  a  case- 
by-case  basis. 

liesponse:  NMFS  agrees  that  many 
bins  have  different  configurations  and 
that  specifying  the  location  and  number 
of  certified  markings  that  would  provide 
the  mo.st  accurate  volumetric  estimates 
from  each  bin  on  each  vessel  may  be 
more  desirable.  However,  NMFS  does 
not  have  the  resources  to  review  and 
approve  the  bin  configurations  for 
individual  vessels.  For  this  reason,  the 
final  rule  contains  specifications  that 
must  be  met  for  each  bin  used  to  make 
volumetric  estimates  of  catch  weight. 

Comment  6:  Vessel  owners  should  be 
required  to  submit  a  description  of  the 
system  they  plan  on  using,  with 
endorsement  by  prospective  certifiers, 
well  in  advance  of  the  effective  date,  to 
assure  that  they  have  selected  a 
workable  system  and  that  thev  have 
adequate  time  to  get  it  in  plac;e  ami 
certified. 

Response;  The  processor  or  vessel 
owners  are  responsible  for  completing 
these  modifications  bv  the  effective  date 
(i.e.,  August  15.  1994.  see 
§ 675.27(h)(2)).  Therefore,  NMFS  is 
providing  approximately  3  months  for 
modifications  to  the  vessel  that  may  be 
necessary  under  this  rule. 

Comment  7:  Visual  access  to  the  bins 
and  to  all  walls  in  the  bins  is  difficult 
to  achieve,  costly,  and  sometimes 
impossible. 

flesponse;  Information  about  the 
average  height  of  fish  in  a  bin  is  a 
critical  element  in  volumetric  estimates 
of  groundfish  catch  weight.  NMFS 
believes  that  processor  vessel  operators 
must  provide  the  appropriate  viewing 
ports  or  windows,  bin  lighting,  and 
readable  markings  in  order  to  provide 
the  observer  with  the  opportunity  to 
make  an  estimate  of  the  average  height 
of  fish  in  the  bin  that  is  as  accurate  as 
possible. 

Comment  8:  Marking  all  internal 
walls  of  a  bin  may  result  in  less  accurate 
estimates  of  the  height  of  fish  in  the  bin 
than  could  be  obtained  by  marking 
fewer  walls.  For  example,  if  all 
markings  in  a  bin  with  more  than  four 
walls  were  used  to  calculate  a  simple 
average  of  the  height  offish  in  the  bin. 
the  procedure  would  skew  the  height 


estimate  toward  the  part  of  the  bin  with 
the  most  marked  walls. 

Response:  The  accuracy  of  the 
estimates  of  height  of  fish  in  a  bin  is 
based  on  the  procedure  used  by  the 
observer  to  determine  average  height 
and  not  necessarily  on  the  numbf'r  of 
marked  walls.  Identifying  the  sides  of 
the  bin  that  would  always  provide  the 
best  information  to  obseWers  is  difficult, 
because  the  surface  of  the  fish  in  the  bin 
is  often  not  level  or  smooth  due  to  the 
trim  of  the  vessel  or  other  reasons. 
NMFS  believes  that  the  requirement  to 
mark  all  internal  sides  of  the  bins 
provides  the  maximum  amount  of 
reference  points  for  an  obscner. 
Observers  will  use  as  much  information 
as  is  available  to  determine  the  average 
height  of  fish  in  a  bin.  but  thev  will  not 
be  instructed  to  calculate  a  siinple 
average  of  the  height  of  fish  at  each 
marked  wall  for  reasons  suggested  in  thi; 
letter  of  comment. 

The  nile  requires  that  vessel  operators 
submit  certification  documents 
prepared  by  an  authorized,  independent 
agent  who  measilred  the  bins,  witnessed 
the  location  of  the  marks,  and  calculated 
the  volume  of  the  bin  associated  with 
each  set  of  marks.  Instructions  or 
recommendations  from  the  certifying 
agent  to  estimate  properly  the  average 
height  of  fish  in  the  bin,  or  to  use 
height-to-volume  conversion  tables. 
would  improve  the  reliability  of  the 
volumetric  estimates. 

Comment  9:  It  is  not  necessary  to 
mark  the  inside  of  the  bin  wall  that 
contains  the  viewing  port  or  window, 
because  the  observer  cannot  see  these 
marks  from  outside  the  bin. 

Response:  NMFS  agrees  that,  for  some 
bins,  an  observer  would  not  be  able  to 
see  the  marks  on  the  bin  wall  that 
contains  the  viewing  port.  However,  in 
other  cases,  the  observer  can  look  inside 
the  bin  from  the  viewing  port  and  see 
the  level  of  fish  against  the  wall  that 
contains  the  viewing  port,  thereby 
increasing  the  accuracy  of  the  estimated 
average  height  of  fish  in  the  bin.  NMFS 
prefers  one  standard  for  all  bins  used  for 
volumetric  estimates.  NMFS  will 
continue  to  require  markings  on  all 
internal  walls  of  the  bin.  but  will  not 
require  that  the  markings  on  the  side  of 
the  bin  that  contains  the  viewing  port  or 
window  be  readable  from  the  outside  of 
the  bin. 

Comment  10:  Ultrasonic  bin  level 
sensors  (bin  sensors)  should  be 
considered  as  an  alternative  to 
determine  the  average  height  of  fish  in 
bins  that  are  not  visually  accessible. 

Response:  Bin  sensors  employ 
transducers  installed  in  the  overhead  of 
the  bin  to  measure  the  distance  from  the 
top  of  the  bin  to  the  surface  of  the  fish 
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in  thf  bin.  The  transducers  determine 
tlis'jc.ce  by  "sounding"  or  moasurinj:; 
Ihf  arriount  of  time  it  takes  for  an 
Ultrasonic  sound  wave  to  travel  from  the 
tra">ducer  to  the  surface  of  the  Rsh.  The 
averci;ge  height  of  fish  could  be 
est'.r^.ated  by  locating  transducers  in 
st!%e:al  places  throughout  a  bin. 

NMFS  has  two  concerns  about  the  use 
of  btn  iensors.  First,  the  appropriate 
(vj.r.bpr  of  transducers,  location  of  the 
transducers,  and  direction  in  which 
thes  are  pointed  are  important 
determinants  of  the  accuracy  of  the 
intormation  provided  from  the  bin 
sensors.  The  appropriate  system  design 
depends  on  the  configuration  of  the 
individual  bin,  the  way  fish  are  loaded 
into  the  bin.  and  the  distribution  of  fish 
once  inside  the  bin.  Developing 
rt'-^u!ations  that  would  specify  a  general 
svstem  design  applicable  to  all  bins 
would  be  difFicult.  Also.  NMFS  does  not 
have  the  resources  to  review  and 
evaluate  system  designs  for  individual 
t)ins  or  to  work  with  the  industry  to 
develop  the  appropriate  configuration 
for  individual  bins. 

The  second,  and  more  serious, 
c  oncem  relates  to  NMFS'  ability  to 
monitor  both  the  initial  calibration  of 
the  b;n  sensors  and  their  use  aboard  the 
processor  vessel  to  determine  the  level 
of  fish  in  a  bin.  One  mothership  in  the 
Ala.^kd  groundfish  fisheries  currently 
uses  bin  sensors  to  make  volumetric 
estimates  of  the  groundfish  catch 
deii.ered  by  catcher  vessels.  However. 
these  bin  sensors  are  installed  in  fish 
recei\  ing  bins  that  have  markings  on  the 
internal  sides  of  the  bins  that  can  be 
seen  from  outside  the  bin.  In  this  case, 
there  is  little  difficulty  in  verifying  the 
r*?ad,ngs  of  the  bin  sensors. 

Once  properly  calibrated,  the 
transducers  should  continue  to  perform 
accurately  unless  the  equipment 
malfunctions  or  breaks  down.  However, 
the  bin  sensors  can  be  recalibrated  at 
any  t:me  to  provide  either  more  or  less 
accv.rate  readings.  NMFS  does  not 
intend  to  monitor  the  use  of  bin  sensors 
by  rpquiring  that  only  observers  have 
access  to  the  control  panel. 

Representatives  of  a  bin-sensor 
marufacturer  suggested  that  each  bin 
should  contain  five  transducers,  each  of 
which  would  take  an  individual  reading 
of  the  height  of  fish  in  the  bin  directly 
tielo'.*,  the  transducer.  Transducers  can 
b*»  calibrated  individually  Therefore,  in 
order  'o  verify  that  all  transducers  are 
rtadmg  accurately,  hatches  would  have 
to  be  placed  in  the  overhead  of  the  bin 
n>:\t  to  each  transducer  so  that  the 
oh-<erver  could  drop  a  tape  measurt;  and 
check  the  distance  against  that  recorded 
b'.  the  bin  sensor  N'MFS  believes  that 
*:..s  orocedure  would  be  burdensome  to 


t!ie  proce->sor  vessel  operator  because  of 
the  necessity  to  place  up  to  five  hatches 
in  each  bin  to  verify  transducer 
readings,  and  that  it  would  be  time- 
consumir.g  and  difficult  for  the 
observer 

The  manufacturer's  rt^presentative 
also  suggested  that  the  information  from 
the  initial  calibration  of  the  system, 
such  as  the  distance  from  each 
transducer  to  the  bottom  of  the  bin, 
could  be  used  to  determine  whether  the 
svstem  had  been  recahbrated.  NMFS  is 
concerned  that  the  bin  sensors  could  be 
recalibrated,  and  then  changed  back  to 
the  original  calibration  w^ithout  the 
knowledge  of  the  observer.  Although 
NMFS  believes  that  bin  sensors  could 
accurately  estimate  the  height  of  fish  in 
a  bin.  NMFS  is  not  satisfied  that 
obser\ers  have  the  capability  or  Lhe  time 
to  monitor  the  system  to  assure  accurate 
information  about  the  volume  of  fish  ni 
enclosed  and  inaccessible  bins. 

Corutnerit  11:  \n  opening  in  the  top 
or  overhead  of  a  bin  through  which  a 
tape  measure  could  be  low-ered  into  the 
bin  should  be  considered  as  an 
alternative  method  for  determining  the 
average  height  of  fish  in  bins  that  are 
not  visually  accessible. 

Response.  NNJFS  believes  that  reliable 
estimates  of  the  volume  of  fish  in  a  fish 
bin  must  be  determined  from  averaging 
the  height  of  fish  in  a  bin  from  several 
locations  in  the  bin.  A  single  reading  at 
the  center  of  the  bin  may  not  provide 
accurate  informatioii  if  the  fish  are 
unevenly  distributed  fhroughout  the 
bin. 

Comment  12  K  narrow  vertical 
window  extending  the  full  height  of  one 
wall  of  the  bin  with  marks  on  the 
outside  of  the  bin  should  be  considered 
as  an  alternative  method  for 
determining  the  average  height  offish  in 
bins  that  are  not  visually  accessible. 

Hespon-ie  This  suggestion  would 
provide  the  obsen  er  with  a  height 
reading  at  only  one  location  in  the  bin 
which,  for  reasons  discussed  above,  is 
not  sufficie:;t  to  determine  the  average 
height  of  f>i!  .n  the  bin. 

Comment  1  i  The  use  of  scales  to 
weigh  groundfish  harvests  is  a  costly 
alternative. 

Ee^pcn-if:  NMFS  recognizes  that  a 
marine  scale  capable  of  accurately 
weighing  groundfish  harvests  will  cost 
between  S'iO.OOO  and  $.50,000  per  scale 
This  does  not  include  the  cost  of 
installation  and  maintenance.  This  rule 
allows  processors  to  choose  either 
modification  of  their  bins  to 
accommodate  volumetric  estimates  or 
scales  to  weigh  groundfish  harvests  in 
the  CDQ  fisheries. 

Com.TT'^fTf  1i  It  IS  not  feasible  for 
processor  vessel  operators  to  weigh  each 


species  or  spr-cifS  group  of  fish 
separately. 

fle.sprfise  This  rule  do€fs  not  n^quire 
weight  by  species  or  species  group  for 
managetnenf  cf  th*'  CDQ  pollrx  k 
fisheries 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NO.A.\  (A.\|.  has  deterniim-d 
that  this  rule  is  nec.e^sarv-  for  the 
t:onservation  and  management  of  the 
groundfish  fisheries  off  .Maska  and  tha* 
it  is  consistent  w  ith  the  Magnuson  .*.ct 
and  other  applicable  laws 

This  final  rule  has  be>^n  determined  to 
be  "not  signitlcant"  for  purposes  of  E.O. 
12866. 

The  .^.^  has  determined  that  this  rule 
could  hMve  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  .\  copy  of  the  FRF.^  is  available 
(see  ADDRESSES) 

This  rule  contains  newcoUection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA)  (44 
use.  3501  pf  sfq.)  that  have  been 
approved  bv  the  Office  of  Management 
and  Budget  under  control  number  064R- 
0269  The  public's  reporting  burden  for 
each  requirem.er.t  is  indicated  in  the 
following  description  and  includes  the 
time  for  review  ing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  The  new 
reporting  requirements  are:  (1)  CDQ- 
iiianaging  organizations  must  arrange  for 
proce.ssors  to  t.-^ansmit  copies  of  daily 
observer  catch  messages  to  them  in  a 
manner  that  allows  the  CDQ-managing 
organization  to  inform  processors  to 
cease  fishing  operations  before  the  CDQ 
allocations  have  been  exceeded  (5 
minutes  per  message);  (2)  scale 
printouts  of  each  CDQ  delivery  must  be 
maintained  in  the  processing  operation 
for  the  duration  of  the  fishing  year,  or 
for  as  long  after  a  fishing  year  that  the 
products  from  fish  harvested  during  that 
year  are  retained  in  the  processing 
operation  (8  minutes  per  delivery  day); 
(3)  the  volumes  cf  bins  aboard 
processing  vessels  must  be  certified  in 
writing  by  an  independent  registered 
engineer  (8  hours),  and  shoreside 
processors  must  notify  the  observers  of 
the  offloading  schedule  of  each  CDQ 
groundfish  deliver)-  at  least  1  hour  prior 
to  offloading  (2  minutes).  Send 
•  comments  regarding  these  burden 
est. mates  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  this  burden,  to 
NMFS  (see  ADDRESSES)  and  to  the  Office 
of  Management  jiid  Budget,  Attn:  Desk 
Officer  NO.A.\  (Fapprwork  Reduction 
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Project  0648-0269).  Washington.  DC 
20503. 

I  ist  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
r3tordkeeping  requirements. 

Dated:  May  10,  1994. 
Charles  Kamella. 

/  <f/ng  Program  Management  Officer, 
f  '^tional  Marine  Fisheries  Senice. 

iFor  the  reasons  set  out  in  the 
piieamble.  50  CFR  part  675  is  amended 
ap*  follows: 

PART  675— GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

1.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

Kuthority:  16  U.S.C.  1801  et  seq. 

2.  In  §  675.27,  paragraph  (e)(4)  is 
riiyised  and  a  new  paragraph  (h)  is 
a  Jjded  to  read  as  follows: 

§  675.27    Western  Alaska  Community 
Development  Quota  Program  (applicable 
through  December  31.  1995). 


I 


e)  •   *   • 

'  (4)  It  is  the  responsibility  of  the  CDQ- 
managing  organization  to  cease  fishing 
operations  once  its  respective  CDQ 
pollock  allocation  has  been  reached. 
Total  pollock  harvests  for  each  CDP  will 
be  determined  by  observer  estimates  of 
total  catch  and  catch  composition  as 
reported  on  the  daily  observer  catch 
niessage.  The  CDQ-managing 
organization  must  arrange  for  processors 
to  transmit  a  copy  of  the  obser\'er  daily 
catch  message  to  it  in  a  manner  that 
ajlpws  the  CDQ-managing  organization 
tq  inform  processors  to  cease  fishing 
operations  before  the  CDQ  allocation 
h^s  been  exceeded.  CDQ-managing 
organization  representatives  must  also 
inform  NMFS  within  24  hours  after  the 
CDQ  has  been  reached  and  fishing  has 
ceased.  If  NMFS  determines  that  the 
ob$erver,  the  processor,  or  the  CDQ- 
managing  organization  failed  to  follow 
th0  procedures  described  in  paragraph 
'"  1  of  this  section  for  estimating  the  total 
hwvest  of  pollock,  or  violated  anv  other 
julation  in  this  part,  NMFS  reserves 
right  to  estimate  the  total  pollock 
h^^vest  based  on  the  best  available  data. 
*        *        *        » 

)  Estimation  of  total  han'est  in  the 
fisheries — 

)  Obsener coverage.  Vessel 
oji^rators  and  processors  participating 
iriiCDQ  fisheries  must  comply  with  the 
fi>  lowing  requirements  for  observer 
ccverage: 

(0  Each  shoreside  processing 
oifration  participating  in  the  CDQ 


fisheries  must  have  one  NMFS-certified 
observer  present  at  all  times  while 
groundfish  har\'ested  under  a  CDQ  are 
being  received  or  processed.  The 
Regional  Director  is  authorized  to 
require  more  than  one  obser\er  for  a 
shoreside  processing  operation  if: 

(A)  The  CDQ  delivery  schedule 
requires  an  obser\'er  to  be  on  duty  more 
than  12  hours  in  a  24-hour  period; 

(B)  Simultaneous  deliveries  of  CDQ 
hanests  by  more  than  one  vessel  cannot 
be  monitored  by  a  single  observer:  or 

(C)  One  observer  is  not  capable  of 
adequately  monitoring  CDQ  deliveries: 

(iij  Each  processor  vessel 
participating  in  the  CDQ  fisheries  must 
have  two  NMFS-certified  obser\ers 
aboard  the  vessel  at  all  times  while 
groundfish  harvested  under  a  CDQ  are 
being  harvested,  processed,  or  received 
from  another  vessel; 

(iii)  Each  catcher  vessel  delivering 
groundfish  harvested  under  a  CDQ, 
other  than  a  catcher  vessel  delivering 
only  unsorted  codends  to  a  processor  or 
another  vessel,  must  have  a  N.MFS- 
certified  obser\'er  on  the  vessel  at  all 
times  while  the  vessel  is  participating  in 
the  CIXJ  fisheries,  regardless  of  the 
vessel  length.  Obser\er  coverage 
requirements  for  catcher  vessels 
participating  in  the  CDQ  fisheries  are  in 
addition  to  any  obser\er  coverage 
reouirements  in  §675.25. 

(2)  Equipment  and  operational 
requirements,  (i)  Each  shoreside 
processing  operation  participating  in  the 
CDQ  fisheries  must  comply  with  the 
following  reouirements: 

(A)  Groundfish  harvested  in  the  CDQ 
fisheries  must  be  recorded  and  weighed 
on  a  scale  certified  by  the  State  of 
Alaska.  Such  a  scale  must  measure 
catch  weights  at  all  times  to  at  least  95- 
percent  accuracy,  as  determined  bv  a 
NMFS-certified  observer  or  authorized 
officer.  The  scale  and  scale  dispiav  must 
be  visible  simultaneously  bv  the 
observer; 

(B)  Observers  must  be  provided  access 
to  the  scale  used  to  weigh  groundfish 
landings; 

(C)  Printouts  of  scale  measurements  of 
each  CDQ  delivery  must  be  made 
available  to  observers  and  be 
maintained  in  the  shoreside  processing 
operation  for  the  duration  of  the  fishing 
year,  or  for  as  long  after  a  fishing  vear 

as  product  from  fish  harvested  during 
that  year  are  retained  in  the  shoreside 
processing  operation;  and 

(D)  The  manager  of  each  shoreside 
processing  operation  must  notify  the 
ob.ser\'er(s)  of  the  offloading  schedule  of 
each  CDQ  groundfish  delivery  at  least  1 
hour  prior  to  offloading  to  provide  the 
observer  an  opportunity  to  monitor  the 
weighing  of  the  entire  d<!li\cr\,. 


(ii)  Each  processor  vessel 
participating  in  the  CtXJ  fisheries  must 
either  estimate  the  total  weight  of  its 
groundfish  catch  by  the  volumetric 
procedures  specified  in  paragraph 
(h)(2)(ii)(A)  of  this  section  or  must 
weigh  its  catch  in  accordance  with  the 
procedures  under  (h)(2)(ii)(B)  of  this 
section. 

(A)  Volumetric  measurements  of  total 
catch.  (I)  Each  processor  vessel 
estimating  its  catch  by  volumetric 
measurement  must  have  one  or  more 
receiving  bins  in  which  all  fish  catches 
are  placed  to  determine  total  catch 
weight  prior  to  sorting  operations. 

(i)  The  volume  of  each  bin  must  be 
accurately  measured,  and  the  bin  must 
be  permanently  marked  and  numbered 
in  10-cm  increments  on  all  internal 
sides  of  the  bin.  Marked  increments, 
except  those  on  the  wall  containing  the 
viewing  port  or  wmdow,  must  be 
readable  from  the  outside  of  the  bin  at 
all  times.  Bins  must  be  lighted  in  a 
manner  that  allows  marked  increments 
to  be  read  from  the  outside  of  the  bin 
by  a  NMFS-certified  obser\'er  or 
authorized  officer. 

(3)  The  location  of  bin  markings,  as 
certified,  must  be  described  in  writing. 
Tables  certified  under  paragraph 
(h)(2)(ii)(A)(2)  of  this  section  indicating 
the  volume  of  each  certified  bin  in  cubic 
meters  for  each  10-cm  increment 
marked  on  the  sides  of  the  bins,  must  b<« 
submitted  to  the  NMFS  Observer 
Program  prior  to  harvesting  or  receiving 
groundfish  and  must  be  maintained 
aboard  the  vessel  and  made  available  to 
NMFS-certified  observers  at  all  times. 
All  bin  certification  documents  must  be 
dated  and  signed  by  the  certifier.  The 
bin  volume  and  marked  and  numbered 
increments  must  be  certified  by  a 
registered  engineer  with  no  financi.d 
intere.st  in  fishing,  fish  processing,  or 
fish  tender  vessels,  or  by  a  qualified 
organization  that  has  been  designated  by 
the  U.S.  Coast  Guard  Commandant,  or 
an  authorized  representative  thereof,  for 
the  purpo.se  of  classing  or  examining 
commercial  fishing  industry  vessels 
under  the  provisions  of  46  CFR  28  7b. 
Bin  volumes  and  marked  and  numbered 
increments  mu.st  be  recertified  each 
time  a  bin  is  structurally  or  physi(.ally 
changed. 

(4)  Vessel  operators  must  notify 
observers  prior  to  any  removal  or 
addition  of  fish  from  each  bin  used  for 
volumetric  measurements  of  catch  in 
such  a  manner  that  allows  an  observer 
to  take  bin  volume  measurements  prior 
to  fish  being  removed  from  or  added  to 
the  bin.  Once  a  volumetric  measurement 
has  been  taken,  additional  fish  may  not 
be  added  to  the  bin  until  at  least  half  the 
original  volume  has  bc«n  removed.  Fish 
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may  not  be  removed  from  or  added  to 
a  bin  used  for  volumetric  measurements 
of  catch  until  an  obser\er  indicates  that 
bin  volume  measurements  have  been 
completed  and  any  samples  of  catch 
required  by  the  observer  have  been 
taken. 

(5)  Fish  from  separate  hauls  or 
deliveries  from  separate  harvesting 
vessels  may  not  be  mixed  in  any  bin 
used  for  volumetric  measurements  of 
catch. 

(B)  Scale  weight  measurements  of 
total  catch.  (I)  Any  scale  used  on  a 
processor  vessel  to  weigh  groundfish 
har\  ested  in  the  CDQ  fisheries  must 
measure  catch  weights  to  at  least  95- 
percent  accuracy  at  all  times  as 
determined  by  a  NMFS-certified 
observer  or  authorized  officer.  The  scale 
must  be  equipped  with  a  functional 
motion  compensation  device  to  account 
for  vessel  acceleration,  roll,  pitch  and 
vibration  movement.  The  scale  and    • 
scale  display  must  be  visible  by  the 
observer  simultaneously. 

(2)  Printouts  of  scale  measurements  of 
each  haul  weight  must  be  made 
available  to  the  observer  and  be 
maintained  on  board  the  vessel  for  tlie 
duration  of  the  fishing  year  or  for  as 
long  after  a  fishing  year  as  products 
from  t"ish  harvested  during  that  year  are 
retained  aboard  a  vessel. 

(J)  The  catch  from  each  haul  must  be 
kept  separate,  such  that  the  scale  weight 
can  be  obtained  separately  for  each 
haul. 

IF  R  Do;.  94-11763  Filed  5-13-94.  8:45  ami 
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50  CFR  Part  678 

[Docket  No.  920409-3047;  (.0.  050694H] 

Atlantic  Stiarfc  Fisheries 

AGENCY:  National  Marine  Fisheries 
St-r.  !ce  (NMFS).  National  Oceanic  aiu! 
At.T.ospheric  Administration  (NO.AAj. 
Commerce. 


action:  Closure 


SUMMARY:  NMFS  is  closing  the 
commercial  fishery  for  large  coastal 
sharks  conducted  by  vessels  with  a 
Federal  Atlantic  Shark  permit  in  the 
Western  North  Atlantic  Ocean, 
including  the  Gulf  of  Mexico  and 
Caribbean  Sea.  This  action  is  necessary 
to  prevent  exceeding  the  semiannual 
quota  for  the  period  January  1  through 
June  30.  1994. 

EFFECTIVE  DATE:  The  closure  is  effective 
from  0001  hours  local  time  May  17. 
1994.  through  June  30.  1994. 
FOR  FURTHER  ^FORMATION  CONTACT:  C 
Michael  Bailey.  301-713-2347;  Kevin  B. 
Foster.  508-281-9260;  or  Michael  Justen 
813-893-3161 

SUPPLEMENTARY  INFORMATION:  The 
Atlantic  shark  fishery  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Flan  (FMP)  for 
Atlantic  Sharks  prepared  by  the 
Secretary  of  Commerce  under  authority 
of  the  Magnuson  Fishery  Conservation 
and  Management  Act  (16  U.S.C.  1801  et 
seq].  Fishing  by  U.S.  vessels  is 
governed  by  regulations  implementing 
the  FMP  at  50  CFR  part  678. 

Section  678.23(bKl)(i)  of  the 
regulations  provides  for  two  semiannual 
quotas  of  large  coastal  sharks  to  be 
harvested  from  Atlantic.  Caribbean,  and 
Gulf  of  Mexico  waters  by  commercial 
fishermen.  The  first  semiannual  quota  is 
available  for  harvest  from  January  1 
through  June  30.  1994. 

The  Assistant  Adm.inistrator  for 
Fisheries.  NOAA  (A^^).  is  required 
under  §  678.24  to  monitor  the  catch  and 
landing  statistics  and,  on  the  basis  of 
these  statistics,  to  determine  when  the 
catch  of  Atlantic.  Caribbean,  and  Gulf  of 
Mexico  sharks  will  equal  anv  quota 
under  §6'8  23(b)(1).  When  shark 
harvests  redi  h,  or  are  projected  to  reach, 
a  quota  established  under  §  678.23(b)(1), 
the  AA  is  further  required  under 
^678  24  to  close  the  fishery. 


The  AA  has  determined,  based  on  the 
reported  catch  and  other  relevant 
factors,  that  the  semiannual  quota  for 
the  period  January  1  thj-ough  June  30, 
1994,  for  large  coastal  sharks,  in  or  from 
the  Western  North  Atlantic  Ocean, 
including  the  Gulf  of  Mexico  and 
Caribbean  Sea.  will  be  attained  by  May 
1 7.  1994.  During  this  closure,  for  vessels 
issued  a  permit  under  §678.4. 
possession  of  large  coastal  sharks  from 
the  management  unit  is  prohibited. 
unless  the  vessel  is  operating  as  a 
charter  vessel  or  headboat,  in  which 
case  the  vessel  limit  per  trip  is  four  large 
coastal  sharks.  However,  the  sale, 
purchase,  trade,  or  barter  or  attempted 
sale,  purchase,  trade,  or  barter  of 
carcasses  and/or  fins  of  large  coastal 
sharks  hanested  by  a  person  aboard  a 
vessel  that  has  been  issued  a  permit 
under  §678  4(a)(4).  is  prohibited,  except 
for  th.ose  that  were  harvested,  off- 
loaded, and  sold,  traded,  or  bartered 
prior  to  .May  17,  1994,  and  were  held  in 
storage  by  a  dealer  or  processor. 

Vessels  that  have  been  issued  a 
Federal  permit  under  §678.4  are 
reminded  that  as  a  condition  of  permit 
issuance,  the  vessel  may  not  retain  a 
large  coastal  shark  during  the  closure, 
except  as  provided  by  §  678.24(a)(2). 
Fishing  for  pelagic  and  small  coastal 
sharks  may  continue.  The  recreational 
fishery  is  not  affected  by  this  closure. 

Classification 

This  action  is  taken  under  50  CFR 
part  678  and  is  exempt  from  Office  of 
Management  and  Budget  review  under 
E  O  12R66. 

Dated:  Mdy  10.  1994 
Richard  H.  Schaefer. 

Director  of  Office  ofFishenes  Consf  nation 

and  Management,  National  Marine  .'"■.sTierif.s 

Service 

jFR  Doc.  94-11746  F:i»d  5-10-94;  3:.S4  pm] 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  TOtices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRParts1,4,  30, 150 

Proposed  Amendments  to  Commodity 
Pool  Operator  and  Commodity  Trading 
Advisor  Disclosure  Rules 

AGENCY:  Coinniodity  Futures  Trailing 
Commission. 


ACTION:  Proposed  rules. 


SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission"  or 
"CFTC")  is  proposing  substantial 
revisions  to  the  disclosure  framework 
applicable  to  commodity  pool  operators 
("CPOs")  and  commodity  trading 
advisors  ("CTAs").  The  proposed 
amendments  reflect  the  Commission's 
experience  in  applying  the  disclosure 
requirements  set  forth  in  part  4  of  the 
Commission's  rules  and  significant 
evolution  in  the  purjDoses,  structure  and 
activities  of  the  managed  funds 
marketplace.  These  proposed 
modifications  of  the  CPO  and  CTA 
disclosure  framework  are  designed  to 
achieve  greater  simplicity,  fixus  and 
clarity  in  perfonnance  history 
presentations;  streamlining  of  othor 
required  disclosures;  and  a  more 
concise  ^nd  readable  format  for 
disclosure  documents. 
DATES:  Comments  on  the  proposed  rules 
must  be  received  on  or  before  July  15, 
1994. 

ADDRESSES:  Comments  must  bo  sent  to 
lean  A.  Webb,  Secretary  of  the 
Commission,  Commodity  Futuri's 
Trading  Commission,  2033  K  Street, 
NVV,  Washington,  DC  20581. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  C.  En-in,  Deputy  Dirwtur/C.hief 
Counsel,  or  France  M. T.  Maca.  Division 
of  Trading  and  Markets,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  205ai. 
Telephone:  (202)  254-^955. 
SUPPLEMENTARY  INFORMATION: 
Conmiission  Rule  4.21  '  requires  that 


ruh  CPO  registered  or  requinjd  to  bo 
registered  under  the  Commodity 
Exchange  Act  ("Act"  or  "CEA "j,  7 
II.S.C.  1  et  seq.  (1988  &  Supp.  199,i), 
provide  prospective  participants  willi  a 
disclosiu-e  document  containing  the 
information  speciiled  in  the  rule  on  or 
boforo  the  date  it  solicits,  accepts  or 
rctoives  funds,  securities  or  other 
property  from  prospective  participaiits 
for  n  pool  it  operates  or  intends  to 
operate.  Each  CTA  who  is  registered  or 
required  to  be  registered  is  also 
Hiquircd,  by  Rule  4.31,  to  deliver  a 
disclosure  document  prior  to  or  at  the 
time  of  soliciting  or  entering  into  an 
agreement  to  direct  or  guide  the 
commodity  interest  account  of  a 
prospective  client.  These  requirements 
were  first  promulgated  on  January  8, 
1979,  when  the  Commission  published 
part  4  of  its  regulations  relating  to  the 
operations  and  activities  of  CPOs  and 
(TAs.5 

I.  Summary  of  Proposed  Rule  Changes 

Based  upon  more  than  fifteen  years  of 
experience  with  administering  the  part 
4  disclosure  framework  for  CPOs  and 
(TAs,  the  Commission  has  undertaken 
a  comprehensive  review  of  the 
disclosure  requirements  for  CPOs  and 
(TFAs  to  identify  areas  in  which  the 
regulatory  structure  can  be  streamlined 
or  simplified,  while  continuing  to 
provide  appropriate  customer 
protection.  Rules  4.7  and  4.8  were 
adopted  in  August  1992  as  a  result  of 
the  first  phase  of  this  review.-'  This 
proposal  represents  the  si'fond  phaso  of 
the  I'ommission's  review  o^  -Mrt  4. 
whi»;h  will  also  include  consideration  of 
the  appropriateness  of  a  two-pa.-l  format 
for  pool  disclosure  documents. •>  The 


'  (xinimission  rule*  r«fi>ned  In  boirin  .iiv  tuumi 
.11  17(i^R(:h.  KliWSl. 


-4-»  FR  I'JIM  (January  «,  197UJ 

'  'i?  IR  i48.^J  (AuRUbl  7.  1992i.  S..!);w  t  !o  i.t.-:l..in 
I  'inditionb.  Ruli!  4.7(d)  provides  ri;l;i'f  !ro:ii  the 
sjMX-ifir  raquir»'mcnls  of  Riiics  4  21  ■;m)  4.21  «:i.i 
fnini  I  i-rtdin  of  ihe  re«i.iirc.TH»n!s  <it  Rljh  4  22  lo 
rcnisliHcd  (.POs  with  rcsppi.l  to  (>oul^  sold  iJiily  to 
"«|i;oiitied  eligible  participaiv.s"  and  fdlisiyiiij;  ;tji' 
i:il;rr  i  oridilions  st'l  forth  b)  the  i  ulc.  Ro'i'  4  7(t)) 
;)r«Hide.s  rrliuf  from  Ihe  .<.pef  ifir  rpqiiiri'r'im;^  of 
Ki;!fs  4  31  d;id  4.32  to  resisleipd  (TAs  with  nisjm.  1 
10  thi!i«  counts  of  'qiLTliiipd  •■lijjible  « Iji-nts'  u.s 
d^iinrd  in  ihu  ridii.  Rule  4.S  (m.-mils  Ihc  U'O?  of 
I  iiri.1111  |)ri\  alcly  offprcii  [mjoIs  to  salU  A  [liiriic  ipan-.s 
for  ihosp  ponlf  upon  tiling  with  thi'  (Jomrr.issinn 
.imi  doliverinij  to.prospe«:tivp  [>arii  ijiaiils  ihr 
diM.ioMirt!  document  rpquired  by  KuIp  4  21, 
t  lin.iiialing  Ihf  tw«n!y-onfi  tiny  iiio-ri!;;ig 
rp>iu!:c!n<'nl  of  Ruls  4.21(k)  for  siii  h  pools 

*lf  dptprniinpd  !o  b<>  .)ppropri.,tP,  lui  h  .i 
ilo(  umpiil  lould  consist  ol:  .\  .summary  disi  Innjri- 
i!i«  i.."'.i'iir  provid«e!  ton!l  pri>sp<«»«!vp  pod 
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(^ommi.ssiun  is  seeking  public  comment 
on  proposed  revisions  of  Rules  4.21  aiKi 
4.31.  The  amendments  have  three  majui 
purposes:  (1)  Simplification  of  past 
perfonnance  disclosures;  (2)  reduction 
of  required  disclosures  as  to  malIer5..oi 
secondary  relevance;  and  (3) 
clarification  and  modernization  of 
various  requirements.  In  addition.  Ki;!< 
4.21  and  4.31  would  be  redrafted, 
reorganized  and  renumbered  witli  a 
view  towards  greater  clarity,  simplicitv 
and  congruence  with  contemporary 
managed  funds  practices. 

Proposed  revisions  to  the  djsclosun' 
rcciuirements  for  CPO  disclosure 
ilocuments  include  the  following. 

A.  Pi-rformance  Disclnsures 

Under  the  proposal,  past  perfonaaiu  i 
disclosures  would  be  simplified  and 
streamlinwd  as  follows. 

1.  All  past  performance  presentations 
for  pools  would  be  reduced  to  a 
Mimmarj'  format  containing  sp»H  ificd 
core  information. 

2.  I'or  pools  which  have  been  in 
operation  for  at  least  three  years,  the 
only  past  porformant.-e  record  requin^l 
generally  would  be  that  of  the  pool 
offered. 

3.  For  pools  with  less  than  a  thrw- 
year  history,  only  the  performance 
records  of  the  pool  offered,  other  pooK 
operated  by  the  CPO.  CFAs  allocated  at 
least  twenty-five  percent  of  the 
aggngate  initial  futures  margins  and 

(  ommodity  option  premiums  for  tho 
pool  offered  and  investeo  pools 
allocated  at  least  twenty-five  pendent  of 
the  assets  of  the  pool  offered  generally 
would  be  required.  If  the  CPO  has  less 
than  a  thrt*-year  history,  the  past 
performance  records  of  the  CPO's 
priiu  ipal.s  wniild  be  required  to  be 
(lisclostMl. 

4.  Ortnin  performant.e  data  of 

s<?( ondary  relevance  to  the  pool  citf»:riit.L 
wiHjId  \ye  n'plared  by  a  stotemeni 
indiraiing  whether  that  performam:«' 
was  "adverse."  /.f?..  the  performance 
was  one  hundred  basis  points  lower 
than  Ihe  relevant  Treasury  Bill  ra'.e  nr 
the  pool  had  to  be  terminated  due  to 
poor  performance  pursuant  to  a  loss 
termination  provision. 


pnniripanls.  cunlai.nin);  ror*  in  format  ion  r>M  vm.i 
lo  H  drlerninatior.  to  [lartiripalp  \n  the  pool.  «iio 
..  Mippleintnul  Oocunipnt.  which  would  hn  maiit- 
dvaildble  u^Min  rmjuHst.  cunt.diiingudd.tio.idl  and 
more  drluil'-ii  iiifo.-r.-.iition  of  iiitrTi'sl  In  m>iiip 
Irvpsiors 
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B.  Son-Perfonnance  Disclosures 

Non-performance  disclosures  would 
be  revised  as  follows. 

1.  Required  disclosures  concerning 
the  litigation  history  of  futures 
commission  merchants  ("FCMs")  would 
be  significantly  reduced. 

2.  Disclosure  of  the  business 
backgrounds  of  principals  would  be 
limited  to  principals  who  participate  in 
making  trading  or  operational  decisions 
for  the  pool  or  CTA. 

3.  Requirements  for  disclosure  of 
conflicts  of  interest  would  no  longer 
make  specific  reference  to  FCMs  and 
introducing  brokers  ("IBs").  However,  a 
general  requirement  to  disclose  conflicts 
of  interest  on  the  part  of  any  persons 
providing  services  to  the  pool,  which 
would  encompass  FCMs  and  IBs  as  well 
as  persons  who  may  not  be  Commission 
registrants,  would  be  included. 

4.  The  required  description  of  each 
fee  and  expense  of  the  pool  would  be 
supplemented  by  a  tabular  presentation 
of  fees  and  expenses  setting  forth  how 
the  "break-even  point"  for  the  pool  is 
calculated.  The  break-even  point  is  the 
per-unit  profit  that  the  pool  must  reahze 
during  its  first  year  for  a  participant  to 
recoup  his  initial  investment  in  the 
pool. 

C.  Format  Improvements  to  Enhance 
Heodability 

A  number  of  revisions  to  the  rules  are 
being  proposed  to  enhance  the 
accessibility  and  prominence  of  relevant 
disclosures.  Disclosure  documents 
would  be  required  to  contain  a  table  of 
contents.  General  information 
concerning  the  pool,  including  the 
break-even  point,  would  be  required  to 
be  set  forth  in  the  forepart  of  the 
document.  The  number  and  content  of 
various  previously  required  bold-face 
"boilerplate"  cautionary  statements 
uould  be  reduced  and  all  information 
voluntarily  provided  would  be  required 
to  follow  die  relevant  required 
disclosures. 

D.  Other  Revisions 

Changes  are  also  proposed  to 
generally  facilitate  pool  offerings, 
particularly  with  respect  to  areas  of 
overlap  or  potential  inconsistency  with 
Securities  and  Exchange  Commission 
("SEC")  rules.  Thus,  under  the 
revisions.  CPOs  may  update  pool 
disclosure  documents  every  nine 
months,  consistent  with  SEC 
requirements,  rather  than  every  six 
months,  as  under  current  CFTC  rules.  In 
addition,  CPOs  may  provide  accredited 
investors  with  a  notice  of  intended 
offering  and  term  sheet,  prior  to  delivery 
of  a  disclosure  document. 


Similar  changes  are  proposed  to  be 
made  to  the  requirements  applicable  to 
CTA  disclosure  documents. 

The  proposed  changes  are  more 
specifically  discussed  in  the  section-by- 
section  analysis. 

II.  Background 

In  announcing  the  adoption  of  part  4 
in  1979.  the  Commission  stated  that 
Rule  4.21,  the  basic  disclosure 
document  requirement  for  CPOs,  was 
intended  "to  protect  pool  participants — 
particularly  those  who  are 
unsophisticated  in  financial  matters — by 
ensuring  that  they  are  informed  about 
the  material  facts  regarding  the  pool 
before  they  commit  their  funds." '^ 
Similarly.  Rule  4.31  was  premised,  in 
part,  upon  the  view  that  "a  prospective 
[CTA]  client  or  subscriber  should  be 
aware  of  the  advisor's  commodity  and 
general  business  experience  if  he  is  to 
make  an  informed  decision  as  to 
whether  or  not  to  avail  himself  of  the 
advisor's  services."* 

Section  4.21  requires  the  disclosure 
document  for  commodity  pools  to 
contain  various  types  of  information 
concerning  the  pool;  the  pool's  CPO  and 
CTA.  and  their  principals;  the  FCM 
through  which  the  pool's  trades  will  be 
e.xecuted  and  cleared;  and  the  pool's  IB. 
if  applicable.  This  information  includes, 
among  other  things,  the  pool's  and 
CPO's  form  of  organization  (Rule 
4.21(a)(l)(i));  the  pool's  investment 
objectives  (Rule  4.21(a)(l)(viii));  the 
business  backgrounds  of  the  CPO  and 
CTA  and  their  principals  (Rule 
4.21(a)(2));  material  administrative,  civil 
or  criminal  actions  within  the  five  years 
preceding  the  date  of  the  disclosure 
document  against  the  CPO.  CTA,  FCM 
and  IB  and  their  principals  (Rule 
4.21(a)(13)(i));  conflicts  of  interest  on 
the  part  of  the  CPO,  CTA,  FCM,  IB  and 
their  principals  with  respect  to  the  pool 
(Rule  4.21(a)(3)(i));  the  performance 
records  of  the  pool  and  its  CTA  (Rules 
4.21  (a)(4)  and  (a)(5),  respectively)  and. 
if  the  pool  has  traded  commodity 
interests  for  less  than  twelve  months, 
the  performance  of  each  other  pool 
operated  by  the  CPO  and  by  each  of  its 
principals  (Rule  4.21(a)(4)(i)(B));  a 
complete  description  of  each  kind  of 
expense  that  the  pool  has  incurred  in  its 
preceding  fiscal  year  or  is  expected  to 
incur  in  its  current  fiscal  year  (Rule 
4.21(a)(7))  and  of  commissions  or  other 
fees  that  are  paid  or  may  be  paid  by  the 
pool,  its  CPO.  CTA  or  their  principals  in 
connection  with  solicitations  for  the 
pool  (Rule  4.21(a)(14));  and  risk 
disclosure  and  cautionary  statements 


(Rules  4.21(a)(17)  and  4.21(a)(18). 
respectivelv). 

The  disclosure  document  for  CTAs 
must  contain,  among  other  matters,  the 
name  and  business  background  of  the 
CTA  and  each  principal  thereof  (Rules 
4.21(a)(1)  and  4.21(a)(2).  respectively);  a 
description  of  the  trading  program  (Rule 
4.31(a)(l)(iii));  the  types  of  commodity 
interests  the  CTA  intends  to  trade  (Rule 
4.31  (a)(v));  the  performance  record  of 
the  CTA  and  its  principals  (Rule 
4.31(a)(3));  a  description  of  any  conflict 
of  interest  regarding  the  trading  program 
on  the  part  of  the  CTA,  FCM,  IB  and 
their  principals  (Rule  4.31(a)(5)); 
material  actions  against  the  foregoing 
persons  (Rule  4.31(a)(7));  and  risk 
disclosure  and  cautionary-  statements 
(Rules  4.31(a)(8)  and  4.31(a)(9), 
respectively). 

Since  the  adoption  of  Rules  4.21  and 
4.31  in  1979,  the  number  of  registered 
CPOs  has  more  than  doubled  and  the 
number  of  CTAs  has  increased  nearly 
threefold.'  Assets  under  the 
management  of  CPOs  have  also  grown 
dramatically  8  and  the  range  of  available 
futures  and  option  contracts  has 
increased  substantially.'  In  addition, 
during  the  past  decade,  pool  operations 
and  investments  have  reflected 
increased  diversity  and  complexity. 
When  Rule  4.21  came  into  effect,  most 
CPOs  operated  one  or  two  pools,  and 
pools  usually  had  one  CPO  which 
generally  directed  the  commodity 
interest  trading  for  the  pool  or  engaged 
the  services  of  a  CTA  who  invested  pool 
assets  directly  in  commodity  interest 
contracts.  Increasingly,  however,  CPOs 
operate  multiple  pools,  and  commodity 
pools'  and  CTAs'  investments  are  more 
diverse  and  complex."'  A  single 


'44KR  1918.1920. 

fr42  m  9278. 9279 (February  15. 1977). 


'  In  April  1979.  619  ppfsons  were  rcRi.storotl  a.s 
CPOs  and  976  p«'rsons  as  CT.^s.  .'V.s  of  Kcbriiary  28. 
1914  there  were  1.265  registered  CI'Os  imcl  2,511 
registered  CT.'Ks. 

"  figures  compiled  by  the  National  Kiilures 
Association  indicate  that  the  as.scis  of  commodity 
pools  (both  public  and  private)  have  more  than 
doubled  from  1988  to  1991.  from  approximately 
S8.6  billion  to  approximately  S19  billion.  Wann^'fd 
Accounts  Reports  ("Mi\R")  estimates  public  pool 
assets  at  S15  million  in  1975,  S250  million  in  1980 
and  S435  million  in  1983.  These  data  reflect,  in 
part,  the  increased  use  of  managed  futures  by 
collective  investment  vehicles  seeking  to  diversity 
their  portfolios  or  manage  the  risks  of  securities, 
fixed  income  instruments  or  other  assets. 
Concomitantly,  institutional  users  such  as  state 
pension  plans  have  increased  their  participation  in 
managed  futures.  See  Peltz.  The  road  to  mana^pd 
fvturrs — the  institutional  perspective,  MAR  Issue 
No.  181  (March  1994).  In  addition,  many  primarily 
securities  vehicles  invest  a  small  portion  of  their 
assets  in  romjnodity  interests  pursuant  to  Rule 
4.12(b).  wnich  went  into  effect  on  November  2. 
1987.  See  note  13  infra. 

^'Commodity  futures  and  option  contracts 
designated  by  the  CFTC  numbered  90  in  197B  and 
419asof.Al>ril  18.  1994. 

K'Kor  example,  in  addition  to  investing  directly 
and  indirectly  in  cunimodity  interest  contracts 
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rommcxlity  pool  may  engage  multiplt) 
( I  PAs  to  provide  advisory  sernt  es  for 
trto  pool  and  also  invest  in  other 
( Ammodity  pools  ("investee  pools")  or 
securities  funds  in  order  to  access  the 
!  ( rvices  of  particular  traders  or  advisors, 
tc  employ  multiple  trading  strategies  or 
[I  ograms,  or  to  diversify  its  portfolio.  <  > 

nvestee  pools"  may  also  hold 
ir  vestments  in  other  funds,  resulting  in 
nfulti-tiered  structures  of  commodity 
Uools  and  other  investment  vehicles. 
I^<»cause  of  the  proliferation  of  trading 
sjlrategies  and  growing  specialization  of 
CTAs,  an  increasing  number  of  pools 
ajlso  retain  "trading  managers"  to 
rhcommend  or  select  CTAs  for  the  pool 
m  to  select  funds  for  investment  of  the 
fjool's  assets.  Many  CPOs  and  trading 
rtiHnagers  follow  dynamic  asset 
:ijl|ocation  strategies  whereby  the 
f  fjrformance  of  the  pool's  CTAs  is 
c  continuously  reviewed  and  the  selection 
of] CTAs  and  allocation  of  a.ssets  among 
t  ik?m  are  subject  to  frequent 

ipdification.  Other  commodity  pools 
arfe  formed  as  vehicles  for  collective 
a  ic«3ss  to  particular  CTAs  whose 
s?n'ices  would  not  be  readily  available 
on(  a  managed  account  basis  and  who 
•^  expected  to  provide  advisory 
i^'ices  to  tlie  pool  throughout  its 
e  dstence. 
In  implementing  its  statutory  mandati; 
[regulate  the  activities  of  CPOs  and 
As,  the  Commission  has  endeavored 

fine  its  rules  as  appropriate  to 
ipond  to  changing  market  conditions 
aiid  to  simplify  and  streamline  the 

^closure  process  in  a  manner 
consistent  with  customer  protection.  For 
e. ample,  in  1985,  Iho  Commission 
adapted  Rule  4.5,  which,  as  last 
ait  ended, 'J  provides  an  exclusion  from 
tl  (I  definition  of  the  term  "commodity 
p  )il  operator"  for  the  operators  of 
spitcified  types  of  collective  investment 
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<  eJ  nn  U..S.  contrm  t  murkcis,  pools  i!!id  ninnas«tl 
)unts  may  engnjjo  in  a  varirty  of  olhor 
I  .suction.s.  sui.b  as  swn|«,  S«pflratR  Tr.-iciinj;  of 
(I  i.steri'd  Intcresi  and  Prinripal  of  SiTurifiiis  (also 
;  u  \vn  ..«  .'^■'  KlPSl.  and  rop  jrf.hasH  and  ri'vvrse 
.ti;rceni<'nts. 
For  its  .S'lin-pv  of  Commodity  Pool  OpemUirx. 
"Pool  .Survey")  dated  January  l'J91.  the 

ission'.s  [livision  of  fclconomit  An.-lvsi.s 
evod  sixry-fivo  iargoCPOs  (dc''infd  as  thi)s<> 
1^  ov«r  SIO  million  in  Ofl  as.sels  under 
:  ii^i^mont)  representing  about  94  percent  of  tln' 

S7.8  billion  in  net  assets  repor.ed  b>  the 
itoxima'ely  1,200  LPOs  registered  iis  of 
1  emh.-.r  30.  19«rt.  The  Pool  .Survey  indicated 
on  aver.ige.  earh  large  CPO  oper.ited  dbout  four 
.s  and  employed  about  two  CTAs  per  pool.  At 
ipper  end  of  the  rangti,  the  Pool  Survey  showed 
CPOs  accounting  for  20  or  moro  pools  e.och  and 
pools  employing  the  services  of  as  manv  as 
fjT.^s  each.  The  National  Futures  .Ass<k  iatloti 
lid  that,  as  of  October  1993,  for  300  jxiols  the 
also  served  as  CTTA,  376  p<K>ls  had  one  (.T.A 
16  pools  had  more  than  one  (TTA. 
"!S8KR43791  (August  18.  1W)31.  effet  five 
rnmbor  17.  I't93. 
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vtihicles  operating  pursuant  to  other 
n^gulatory  frameworks,  i.e..  certain 
pension  plans,  registered  investment 
companies,  bank  or  trust  company 
collective  funds  and  insurance  company 
separate  accounts,  whose  use  of  futures 
and  commodity  option  transactions  is 
limited  to  hedging  and  to  non-hedging 
transactions  for  which  initial  margin 
deposits  and  option  premiums  do  not 
exceed  five  percent  of  the  liquidation 
value  of  the  entity's  portfolio.^ 

In  1987,  the  Commission  adopted 
Rule  4.12(b),  which  provides  relief  from 
certain  requirements  of  Rules  4.21 ,  4.22 
.md  4.23  with  respect  to  pools  that 
commit  no  more  than  ten  percent  of  the 
fair  market  value  of  their  assets  to 
establish  commodity  interest  positio.as 
and  trade  such  commodity  interests  in 
a  manner  solely  incidental  to  their 
securities  trading.  Also  in  1987,  the 
(commission  adopted  Rule  4.14(d)l8), 
which  provides  registration  relief  to 
investment  advisers  registered  as  such 
with  the  SEC,  who  provide  commoility 
interest  trading  advice  to  trading 
vehicles  that  are  excluded  from  the 
definition  of  the  term  "pool  "  under  Rule 
4.5  or  are  qualifying  entities  for  which 
a  notice  of  eligibility  has  been  filed 
under  Rule  4.5,  provided  that  thti 
investment  adviser's  commcKiity  interest 
trading  advice  is  solely  incidental  to  the 
advi.st-.r's  business  of  providing 
securities  advice  and  consistent  with 
Rule  4.5,  and  that  the  investment 
advi.scr  does  not  othensiso  hold  itself 
out  as  a  CTA. 

In  August  1992,  the  Commission 
adopted  Rule  4.7,  which  provides  rt'Uef 
from  certain  part  4  requir.iments  to 
CPOs  offering  pool  participations  and  to 
CTAs  offering  managed  aa:ounts  to 
cortjin  highly  accredited  investors. '•» 
Rule  4.7  also  facilitates  multi- 
jurisdirtional  offerings  by  making  relief 
available  for  private  offerings  exempt 
from  registration  pursuant  to  Sft  tion 
4(2)  of  the  Securities  Act  of  1U33 
("Securities  Act")  and  pursuant  to  the 
SEC's  Regulation  S  i*-  and  by  including 


'>Rulp4.12|'b)anowsthe  useofa  sl.^.plirled 
di.M.tosure  document  thai  docs  not  contain,  among 
osher  things,  the  pa.st  perfonr.anra  rr.iniAs.  risk 
disclosure  and  cautionary  statements  oiherwise 
req;;iri^  bv  Rule  4.21.  Thus,  a  pool's  ser.urities 
offering  mi'morandutn  should  retjuiro  little 
siippliixentation  to  meet  the  mquiremcnts  for  ,i 
pool  disclosure  document  under  Rule  4.12;ri). 

".SiH!  .".ote  3  supra. 

<'  R(;gu!iitioa  S  generally  provides  thai  tlie 
rirgislration  requirements  of  the  Securities  Ac  t  do 
not  apply  to  olfers  and  sales  of  securities  that  occur 
outside  the  t'nited  States  and  provides  two  safe 
harljois  from  those  nxjuiroments  for  specificid 
offerings  where  no  "directed  selling  efforts"  are 
m.ide  in  the  Ihiited  States.  "Directed  s»!lli:!g  efforts" 
are  activities  undertaken  for  the  purjwse  of,  or  lh.it 
could  reasonably  be  expected  to  result  La, 
mnditioning  of  the  market  in  the  Cniied  .Sl.ites  fur 


certain  foreign  persons  as  eligible 
participants  in  pools  qualifying  for  Rule 
4.7  exemption.'" 

In  addition,  the  Division  of  Trading 
and  Markets  ("Division")  has  issued 
relief  on  a  case-by-case  basis  to  facilifati' 
application  of  the  disclosure 
requirements  in  the  context  of  new 
market  conditions  not  contemplated  by 
the  existing  regulator>'  framework,  sue  h 
as  multiple  CTA  and  fund-of-funds 
structures,  with  the  objective  of 
fostering  clear  and  succinct  disclosurt* 
of  material  information,  especially 
concerning  fees  and  the  maimer  in 
which  proceeds  of  the  offering  will  b»? 
used.  In  many  cases,  strict  application 
of  existing  disclosure  requirements  to 
pools  whose  CPOs  have  voluminous 
performance  histories  or  which  retain 
multiple  CTAs  or  invest  in  multiple 
inve.stee  funds  may  result  in  sucJi 
extensive  track  record  disclosure  that 
past  performance  records  generally  may 
be  given  undue  emphasis  and  the  most 
germane  data  given  insufficient 
prominenc:e.  These  effects  have  bi?«m 
mitigated  in  appropriate  circum.stanci's 
through  grants  of  exemptive  or  no- 
action  relief.  For  example,  in 
Interpretative  Letter  No.  92-12."  the 
Division  granted  relief  from  req!iir«d 
disclosures  (including  disclosure  of  past 
performance  records)  concerning  CTAs 
and  investee  pools  allocated  less  than 
ten  percent  of  the  assets  of  the  investor 
pool.  The  CPO  had  an  operating  historv 
of  more  than  three  years  and  changed 
the  pools'  CTAs  frequently  basted  on  its 
continuous  analysis  of  over  500  CTAs. 
This  relief  has  since  been  made 
available  to  other  CPOs  in  similar 
circumstances. 

In  Interprtitative  Letter  94-10,  the 
Division  granted  relief  permitting  a  CPO 
to  use  a  summary  format  containing 
specified  core  information  to  present,  in 
the  disclosure  document  of  a  single- 
advisor  pool,  its  past  performance  with 
respe<:t  to  other  pools  operated  by  the 
CPO.  none  of  which  was  advised  by  the 
same  CTA  as  the  single-advisor  pool. 
The  CTA  advising  the  single-advisor 
pool  had  a  ten-year  track  record  th.tt 
would  be  fully  disclosed  in  the 
disclosure  document  of  the  sing'e- 
ad\  isor  pool  and  the  full  performance 
record  of  the  (TO's  other  pools  would 
l)e  available  upon  request."* 


the  s«>cur!ties  being  offen-d.  .Sivt  55  KR  18  «H>^it 
lH107(M,iy  2.  I'J^iOl. 

"•A.s  of  April  5,  l'l"14,  n-lii-f  has  been  rLiir.ied 
under  Rule  4.7(al  for  360  pools,  and  ISO  CTAs  h^ivi« 
r  l.iiMuid  relief  un.lor  Rule  4.7(b). 

"(1990-19112  rrd.a.sf.-r  Binder).  Comnv  KuC  L 
Rip.  ICaU  1  2.S..343  (July  28.  1992). 

'» (Current  Transfer  Binder).  Cijmm.  Put.  L.  Hep. 
(f.f  H)  1  25.9<M  (D.!cumb.;r  Iti.  199J1.  Th..  Divixiun 
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In  Interpretative  Letter  No.  92-9.'"  the 
Division  permitted  a  CPO  to  use  a  two- 
part  disclosure  document  for  a 
commodity  pool  provided,  among  other 
things,  that  both  parts  of  the  disclosure 
document  were  delivered  at  the  same 
time  and  that  the  first  part  of  the 
document  contained  all  of  the 
disclosures  required  by  Rule  4.21  except 
for  the  disclosures  required  by  Rule 
4.21(a)(5)  with  respect  to  the 
performance  records  of  the  pool's  CTAs. 
which  were  required  to  be  included  in 
the  second  part.  By  Advisory  27-92 
(June  3,  1992).  the  Division  gave  notice 
that  it  had  no  objection  to  the  use  of  a 
two-part  disclosure  document  of  the 
nature  described  above  by  other  C^FOs. 
subject  to  the  conditions  set  forth  in  the 
foregoing  letter. 

In  reviewing  CPO  disclosure 
documents.  Division  staff  has  addressed 
fund-of-funds  structures  by  requiring 
that  certain  disclosures  be  made  with 
respect  to  investee  pools  but  limiting 
these  disclosures  with  respect  to 
investee  pools  allocated  less  than 
twenty-five  percent  of  the  assets  of  the 
pool  offered. 2"  The  Division  has  also 
issued  interpretative  statements  and 
advisories  giving  guidance  with  respect 


aiso  ailowed  the  use  of  a  capsule  performaiu:<^ 
disclosure  format  in  Interpretative  Letter  94-12 
under  similar  circumstances.  (Current  Tran-'fer 
Binderl.  Comm.  Ful.  L.  Rep.  (CCH)  H  25.993 
(December  27.  1993).  In  Interpcelative  Letter  No. 
93-107  the  Division  granted  relief  permitting  a  CPO 
to  omit  disclosure  of  the  past  performance  of  certain 
single-advisor  pools  in  the  Cf'O's  disclosure 
documents  for  two  multi-advisor  pools,  provided 
that  the  CPO  gave  a  brief  description  of  the  single- 
adv:.<ior  pools  and  made  their  performance  records 
available  upon  request.  This  relief  was  based  upon 
representations  that  the  CPO.  which  played  an 
active  role  as  an  administrator  and  a.'-set  allocator 
for  the  multi-advisor  pools,  performed  no  a.iset 
allocation  functions  for  the  single-advisor  pools  and 
that  the  single-advisor  pools  served  as  vehicles  to 
provide  access  to  commodity  pools  advised  by 
certain  experienced  CTAs  whose  minimum 
investment  levels  for  managed  accounts  would 
otherwise  have  been  prohibitive  for  individual 
investors.  The  CPO's  track  record  as  an  asset 
allocator  would  be  more  signiHcant  in  the  conte.xt 
of  multi-advisor  funds  than  its  track  record  in  the 
context  of  single  advisor  funds,  where  the  skill  of 
the  individual  CTA  would  be  of  greater  interest  to 
prospective  participants.  (Current  Transfer  Dinderj. 
Comm.  Fut.  L.  Rep.  (CCH)  \  25.899  (Oetolxir  26. 
199J). 

"-11990-1992  Transfer  Binder).  Comm.  Fut.  L. 
Kep.  (CCH)  1 25.300  {June  1,  1992). 

-■<  Staff  comment  letters  have  stated  that  pool 
disclosure  documents  should  provide  all 
inforiration  required  by  Rule  4.21  for  each  investee 
pool,  "gene.'ally  at  the  same  level  of  detail  as 
thoiigh  the  investee  pool  were  providing  its  own 
separate  disclosure  document."  but  that  reduced 
disclosures  were  appropriate  where  less  than 
twenty-fve  percent  of  the  assets  of  the  pool  offered 
is  invested  in  the  investee  pooL  Moreover,  the  staff 
indicated  that  it  is  always  willing  to  address 
specific  requests  for  relief  and  has  done  so  in 
tiporooriatf  circumstances. 


to  the  presentation  of  past  performance 
in  disclosure  documents.-' 

In  developing  this  proposal,  the 
Commission  has  taken  into  account  its 
experience  in  administering  the  current 
regulatory  framework,  reviewing 
disclosure  documents  and  responding  to 
requests  for  relief  from  registrants.  The 
Commission  has  also  taken  into 
consideration  the  evolution  of  the 
industry,  the  views  of  the  public  and  of 
market  participants  and  the  disclosure 
implications  of  recently  developed 
trading  structures. 

The  Commission  also  has  had  the 
benefit  of  the  work  of  a  Special 
Committee  for  the  Review  of  CI'0/CT.-\ 
Disclosure  Issues  established  by  the 
National  Futures  Association  (".N'FA")  -- 
to  review  and  make  recommendations 
concerning  CPO  and  CTA  disclosure 
documents.  The  Special  Committee's 
recommendations  were  presented  to 
NFA's  Board  of  Directors  in  Februarv 
1994.  On  March  15,  1994,  the  NFA 
submitted  to  the  Commission  proposed 
amendments  to,  and  interpretations  of, 
its  Compliance  Rules  which  were  based 
upon  the  Special  Committee's 
recommendations.  NFA's  rule 
submission  consists  of  several  parts. 
Proposed  revisions  of  NFA  Compliance 
Rule  2-1 3(a)  would  require  CI'Os  to 
comply,  not  only  with  specified 
Commission  rules  applicable  to  CPOs' 
and  CTAs'  activities  and  disclosures, 
but  also  with  interpretations  of  those 
rules  issued  by  NFA's  Board  of  Directors 
and  approved  by  the  Commission. 
Separately,  new  paragraph  (b)  would  be 
added  to  Compliance  Rule  2-13  to 
require  CPO  disclosure  documtmts  to 
include  a  "break-even"  analysis,  i.e.,  a 
computation  of  the  trading  profit  that  a 
pool  must  realize  in  its  first  year  for  a 
participant  to  recoup  its  initial 
investment,  presented  in  the  manner 
prescribed  by  the  NFA's  Board  of 
Directors,  including  a  tabular 
presentation  of  fees  and  expenses.  NFA 
is  also  proposing  interpretations  of 


-'I  See.  e.g..  ChTC  Advisory  87-2.  (19H»t-1087 
Tran.sftr  Bintlrr)  Comm.  Fut.  L.  Rep.  (CCiHll  23.024 
dune  2. 1987).  defining  the  term  "beginning  nei 
asset  \alue"  for  purposes  of  computing  rate  of 
return:  CFTC  Advisory  dated  February  27,  1991 
(1990-1992  Transfer  Binder)  Comm.  Fut.  L.  Rep. 
(CCH)  1 25.005.  permitting  CPOs  and  CTAs  to  u.se 
ailernalive  rale  of  return  computation  methods  to 
more  ncturalely  reflect  the  return  on  funds 
available  for  trading  during  the  period:  and  CFTC 
Advisory  93-13.  (Current  Transfer  Binder)  Comm. 
Fut.  L.  Rep.  (CCH)  1  25,554  (February  12.  1903). 
permitting  the  use  of  an  alternative  method  for 
computing  CT.\s'  rates  of  return.  The  use  of  this 
method  may  result  in  fewer  and  simplified 
performance  tables. 

--  NK.A  is  presently  the  only  futures  association 
registered  with  the  Commission  pursuant  to  section 
17  of  the  Act.  It  has  responsibilities  with  respect  to. 
among  others  things,  oversight  of  sales  practices, 
inciud'.r.g  (!;i'  u.'.e  of  promotional  material. 


proposed  Compliance  Rule  2-13 
relating  to  disclosure  of  past 
performance  information,  the 
computation  and  presentation  of  thfi 
break-even  analysis,  the  use  of  pro 
forma  and  extracted  results  in  past 
performance  presentations  and  other 
topics  addressed  by  this  proposal, 
including  the  disclosure  of  business 
backgrounds  of  CPO  and  CTA 
principals,  material  litigation  against 
FCMs  and  other  past  performance 
issues.  In  addition.  NFA  is  proposing  to 
replace  paragraph  (b)(4)  of  NF.A  Rule  2- 
29  with  a  new.  more  detailed,  paragraph 
(c)  concerning  the  use  of  hypothetical 
trading  results.  References  to  the  NF.\ 
proposal  are  made  in  appropriate 
.sections  of  this  release.- '  Certain 
portions  of  that  proposal  are  being 
published  for  comment 
contemporaneously  with  this  release. 
The  NFA  submission  is  available  from 
the  Commissions  Office  of  the 
Secretariat. 

The  Commission  is  exploring  possible 
mechanisms  for  addressing  CPO  and 
CTA  disclosure  issues  with  the  benefit 
of  industry  and  other  external  input  on 
an  ongoing  basis. 

III.  Section-by-Seclion  Analysis 

Current  Rule  4.21  would  be 
reorganized  with  a  view  towards 
simplification  of  presentation.  Rule  4.21 
would  continue  to  require  CPOs  to 
deliver  a  disclosure  document.  New 
Rule  4.24  sets  forth  general  disclosure 
requirements,  i.e..  requirements 
applicable  to  disclosure  of  all  matters 
other  than  past  performance.  Past 
performance  disclosure  requirements 
would  be  codified  in  new  Rule  4.25. 
New  Rule  4.26  would  contain 
requirements  with  respect  to  the  use. 
amendment  and  filing  of  the  disclosure 
document.--* 

A.  Section  4.25 — Performance 
Disclosures 

Simplification  of  past  performance 
disclosure  requirements  has  been  a 
primary  objective  of  this  rulemaking. 
The  proposed  revisions  of  the  past 
performance  disclosure  requirements 


-'Tlie  NF,\  submission  also  includes  proposed 
new  Compliance  Rule  2-34  which  would  govern 
the  use  of  non-fully  funded  accounts.  This  part  of 
NF;\'s  submission  has  been  remitted  by  the 
Commission  to  NV.\  for  fu.-ther  explanation  and 
supjiorling  material. 

•••The  disclosure  requirements  for  CTAs  would  be 
correspondingly  reorganized  and  .set  forth  in  Rules 
4.31.  4.33.  4.34  and  4.35.  Many  of  the  proposed 
changes  for  pool  disclosure  documents  are  also  . 
propoiied  for  CTA  documents.  Rather  than  repeating 
the  discussion  of  these  changes,  the  text  or 
footnotes  thereto  indicate  whore  amendments 
similar  to  those  discussed  for  pool  disclosure 
documents  arc  also  proposed  for  CT.\  disclosure 
ri(K.i;i;ifn'.s. 
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i  1 8  predicated  upon  the  view  that  past 
Performance  is  not  predictive  of  future 
performance  results  and  that  inclusion 
of  multiple  performance  records  in 
disclosure  documents  may  tend  to  give 
undue  importance  to  past  performance 
data.  Nonetheless,  the  Commission 
believes  that  past  performance 
disclosure  may  serve  to  reveal  negative 
performance  results  and  the  volatility  of 
pool  returns.  Consequently,  the 
Commission  is  proposing  to 
substantially  simplify  past  performance 
requirements  with  the  objective  of 
eliminating  required  disclosure  of  past 
performance  that  is  of  secondary 
rt^levance  to  the  pool  offered. 

The  proposed  rules  are  designed  to 
foster  clarity  and  simplicity.  This 
objective  would  be  achieved  in  part  by 
substituting  a  summary  of  core 
performance  data  for  the  multicolumnar 
presentations  called  for  under  current 
rules.  This  new  "capsule"  format, 
which  has  recently  been  used  by  some 
CPOs  pursuant  to  e,\emptive  relief 
issued  by  the  Division  of  Trading  and 
Markets  on  a  case-by-case  basis. ^^ 
provides  a  simple,  readable  and 
succinct  overview  of  pool  performance 
and  substantially  reduces  the  overall 
quantity  of  performance  data  required  to 
be  presented  without  sacrificing  the 
elements  important  to  customers. 

The  past  performance  disclosure 
requirements  have  also  been 
comprehensively  reviewed  and  revised 
with  a  view  towards  eliminating  or 
reducing  past  performance  disclosures 
of  secondary  importance.  As  a  result. 
the  primary  focus  of  past  performance 
disclosure  would  be  the  performance  of 
the  pool  offered  and  for  most  pools  with 
loss  than  a  three  year  operating  history, 
upon  pools  of  a  similar  nature.  Only  the 
past  performance  records  of  CTAs  with 
responsibility  for  managing  substantial 
amounts  of  a  pool's  futures  or 
commodity  option  trading  would  be 
rcjquired.  The  performance  of  CTAs 
managing  lesser.amounts  of  the  pool's 
futures  trading  and  other  performance 
data  of  secondary  relevance  to  the 
offering  would  generally  not  be  required 
except  to  the  extent  that  such 
performance  was  below  a  specified 
benchmark  rate  of  return  or  resulted  in 
significant  losses.  The  performance  of 
pools  dissimilar  to  the  pool  offered 
would  be  permitted  to  be  shown  in 
composites,  subject  to  limitations  on  the 
types  of  pools  that  may  be  included  in 
a  composite. 

The  proposed  rules  also  take  into 
account  structures  in  which  a  trading 
manager,  rather  than  the  pool's  CPO. 


allocates  pool  assets,  and  fund-of-funds 
structures.  In  addition,  because,  under 
the  proposal,  the  volume  of  required 
performance  disclosures  would  be 
considerably  reduced,  the  time  period 
for  these  disclosures  would  be  increased 
from  three  to  five  years  to  provide  pool 
participants  with  a  better  chronological 
perspective  of  the  track  records 
presented  in  the  disclosure  document. 2<* 
Thus,  the  proposed  past  performance 
requirements  require  presentation  of  the 
past  performance  of  the  pool  itself.  For 
most  pools  with  at  least  a  three-year 
track  record  this  would  be  the  only  past 
performance  required  to  be  disclosed. 
Proposed  Rule  4.25(c)  would  require  the 
following  additional  disclosures  with 
respect  to  pools  with  less  than  a  three- 
year  history.  If  the  pool  has  not 
commenced  trading,  a  short  statement  to 
that  effect  would  be  required  to  be 
prominently  disclosed.  The 
performance  of  the  CPO  (or  of  the  pool 's 
trading  manager,  if  applicable)  would  be 
required  to  be  disclosed  and  if  the  CPO 
(trading  manager)  had  less  than  a  three- 
year  trading  history,  the  performance  of 
its  trading  principals  also  would  be 
required. 27  If  applicable,  a  legend  would 
be  required  to  disclose  the  fact  that 
neither  the  CPO  (or  trading  manager), 
nor  its  principals  has  any  commodity 
interest  trading  experience. 

With  respect  to  CTAs  and  investee 
pools,  proposed  Rule  4.25(c)(3)  would 
provide  for  disclosure  of  the 
performance  of  "major"  CTAs  and 
investee  pools,  i.e.,  CTAs  allocated  at 
least  twenty-five  percent  of  the  pool's 
aggregate  initial  futures  margins  and 
commodity  option  premiums  and 
investee  pools  allocated  at  least  twenty- 
five  percent  of  the  pool's  assets,  to  be  set 
forth  in  the  specified  capsule  format. 
The  CPO  would  only  be  required  to 
indicate  any  "adverse  performance"  as 
defined  in  proposed  Rule  4.25(a)(8)  on 
the  part  of  CTAs  allocated  less  than 
twenty-five  but  at  least  ten  percent  of 
the  pool's  futures  margins  and 
commodity  option  premiums  and 
investee  pools  allocated  loss  than 
twenty-five  percent  but  at  least  ten 
percent  of  the  assets  of  the  pool  offered. 
No  performance  disclosure  would  be 
required  for  CTAs  allocated  less  than 
ten  percent  of  the  pool's  futures  margins 
and  commodity  option  premiums  or 
investee  pools  allocated  less  than  ten 


percent  of  the  pool's  assets.  If  a  major 
CTA  or  investee  pool  had  no  f  xperienre 
in  trading  commodity  interests,  a 
prominent  legend  would  be  required  to 
so  indicate.  The  legend  would  also 
indicate  the  percentage  of  futures 
margins  and  option  premiums  allocated 
to  the  particular  CTA  or  pool  assets 
allocated  to  the  investee  pool. 
Past  performance  disclosure 
requirements  would  be  codified  in  Rule 
4.25,  which  would  contain  three 
sections.  Paragraph  (a)  would  set  forth 
general  principles  applicable  to  pool 
performance  disclosure;  paragraph  (b) 
would  set  forth  the  requirements 
applicable  to  pools  with  three  or  more 
years  history;  and  paragraph  (c)  would 
address  other  pools.-'*  The  proposed 
changes  are  more  fully  described  below. 

1.  Capsule  Performance  Presentation 

Rule  4.21(a)(4)  currently  requires 
performance  to  be  disclosed  in  tables 
showing  at  least  quarterly  the  beginning 
and  ending  net  asset  values  for  the 
period,  all  additions,  withdrawals  and 
redemptions,  whether  voluntary  or 
involuntar)'.  the  net  performance  for  the 
period,  net  of  additions,  withdrawals 
and  redemptions,  and  the  rate  of  return 
for  the  period.  These  requirements  have 
been  applied  in  practice  such  that 
muhiple  pages  of  small-type  numerical 
tables,  frequently  including 
performance  data  not  required  by 
Commission  ndes,  are  presented,  often 
mixing  without  differentiation  the 
performance  of  trading  vehicles  similar 
to  the  pool  offered  and  of  vehicles 
different  in  material  respects.  Such 
performance  presentations  are 
voluminous  and  may  give  equal  weight 
to  relevant  data  and  to  data  of  secondary 
or  marginal  pertinence. 

The  Commission  is  proposing  a  ixnv 
summary  format  for  presentation  of  all 
required  past  performance  history. '*• 
This  format  is  intended  to  capture  the 
most  significant  information  concerning 
a  pool's  history  in  a  reader-friendlv, 
largely  nontabular  form,  which  would 
generally  permit  multiple  performance 
track  records  to  be  provided  on  a  single 
page.  The  proposed  new  format,  which 
is  set  forth  in  Rule  4.25(a)(l)(i)  for  pools 
and  Rule  4.25(a)(l)(ii)  for  accounts,  calls 
for  core  information  intended  to  convey 
relevant  data  in  a  condensed  format. 


4'Th(>  proposed  summary  format  diffnrst  in  niimir 
r^>^iIl•cl.s  from  thiil  used  by  ttiosc  CFOs. 


ii-This  recommendation  is  consistent  with  a 
similar  recommendation  by  the  NFA  Sperial 
Committee. 

''This  performanre  would  be  presenled  in  a 
capsule  format  and  the  performance  of  pools  of  a 
different  class  than  the  jSool  offered  could  be 
prcs«!nted  in  a  composite  format.  See  di.srussion  of 
propOM^d  Rule  4.25(a)(3)(ii)  rel.iting  to  i  orr.positps, 
infra. 


"Rule  4.34.  which  .sets  forth  perfo.-mam  o 
disclosure  requirements  for  CTA  disclosure 
d(K:uments.  would  include  paragraph  (a),  .setting 
forth  general  principles  applicable  to  CTA 
performance  disclosures,  and  parag.'aph  (h)  si'.fling 
forth  specific  requirements. 

'••The  only  exception  to  the  suinmary  form.il 
pre.sentdlion  is  that  a  CTA  disclosure  document 
would  he.  rix)uired  to  present  the  performance  of  l  lie 
program  offered  in  the  full  format  currenllv 
required  by  current  Rule  4.31. 
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The  capsule  format  for  pools  would  set 
to.-*h  the  date  when  the  pool 
co.-r..'r.8nced  trading,  the  aggregate  gross 
capi'.^l  subscriptions  for  the  pool,  and 
the  pools  current  net  asset  value.  The 
"liTsest  monthly  draw-down"  and 
■  worst  continuous  peak-to-valley  diaw- 
dowr."  are  intended  to  show  that 
fr.a'eria!  changes  in  rates  of  return  may 
occ-i:.  Rates  of  return  would  also  be 
{.".eluded,  on  a  monthly  basis  for  the 
pool  offered,  and  on  an  annual  basis  for 
c'.her  pools. 

The    !ar?.est  monthly  drawn-down" 
a.".  1  the  "worst  continuous  peak-to- 
i  alley  draw-down"  would  demonstrate 
the  Significant  one-month  and  sustained 
decl:r.es  to  which  commodity  pool 
refjjrns  may  be  subject.  Both  draw-down 
f:g-:?5  would  be  expressed  as  a 
p.?rcienUge  of  the  pool's  net  asset  value. 
The  largest  monthly  draw-down  would 
ir.d.cate  "he  largest  net  asset  loss 
experienced  by  the  pool  in  any  calendar 
cT.onch  and  the  month  and  year  in  which 
»'  occ\;rred.  The  peak-to-valley  draw- 
dow;i  would  indicate  the  largest 
caLer.dar  month-to-calendar  month 
con'ir.uoiis  net  asset  loss  experienced 
by  *he  fjool  during  any  period  and  the 
rr-.ocrhs  and  year  in  which  it  occurred. 
Oarmg  "iie  monthly  and  peak-to-valley 
ri,-::-.'.—f owns  would  permit  participants 


to  assess  whether  the  losses  were 
connected  to  market  conditions  by 
companng  the  draw-downs  of  several 
pools.  As  e.xplained  in  the  rule,  a  peak- 
to-valley  draw-douTi  of  4  to  8-91/25% 
would  i.ndicate  that  the  peak-to- valley 
lasted  from  April  to  .August  of  1991  and 
resulted  m  a  •wenty-five  percent  draw- 
down of  the  pool's  net  asset  value. 

The  rate  ot  return  would  be  presented 
for  each  month  for  the  cool  offered  and 
for  each  year  for  other  pools.  It  would 
be  computed  on  a  monthly  compounded 
basis  in  order  that  the  rate  of  return  for 
a  given  month  will  take  into  account  the 
prior  months'  trading  profits.  Annual 
rates  of  return  computed  on  a  monthly 
compou.ided  basis  assume  reinvestment 
of  accrued  profits  and  therefore  the 
investment  base  on  which  rates  of 
return  are  calculated  is  effectively 
adjusted  by  these  amounts,  presenting  a 
more  accurate  picture  of  actual  returns 
realized  on  an  investment.  Information 
currently  required  by  Rule  4.21(a)(4) 
concerning  addiUons.  vvithdrawals  and 
redemptions,  the  beginning  and  ending 
net  asset  values  and  the  number  of  units 
outstanding  at  the  end  of  each  period  at 
least  for  each  quarter,  would  not  be 
required. 

The  proposed  capsule  format  for  CT.\ 
accounts  would  contain  similar  core 


information,  i.e..  Ihe  name  of  the  CT.\ 
or  other  person  trading  the  account  and 
the  name  of  the  trading  program;  the 
date  v\'hen  the  CTA  began  trading  client 
funds  and  the  date  of  inception  of  the 
program  being  disclosed;  die  number  of 
accounts  in  the  program;  the  total  assets 
under  the  management  of  the  CTA  and 
in  the  trading  program;  the  largest 
monthly  and  worst  continuous  peak-to- 
valley  draw-downs  for  the  program;  and 
the  annual  and  year-to-date  rates  of 
return.  Registrants  who  compute  rates  of 
return  for  CTA  programs  on  the  basis 
permitted  by  Advisory  93-13  would 
continue  to  be  required  fo  state  the 
actual  and  nominal  account  sizes,  as 
required  therein.  «> 

The  summary  format  is  designed  for 
presentation  purposes  only.  CPOs  and 
CTAs  must  continue  to  compute  pool 
performance  on  the  basis  set  forth  in 
current  Rule  4.21(a)(4)(ii)  (proposedto 
be  renumbered  as  Rule  4.25(a)(6)).  as 
interpreted  by  the  Commission  and  to 
maintain  records  substantiating  such 
computations  in  accordance  with  Rule 
1.31." 

An  example  of  capsule  past 
performanf;e  presentation  follows.  This 
table  sets  forth  on  a  single  page  capsule 
past  performance  for  eight  pools. 


Sample.— Capsule  P£.5FCHMA.Nce  of  All  Pools  Operated  by  x 
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2.  P>jIs  With  Three  or  More  Years 
Open'mg  History 

Current  Rule  4.21(a)(4)  requires 
disclosure  of  the  performance  of  the 
pool  offered  and  of  its  CT.^s  and  their 
pr.r.cipals  for  all  pools.  If  the  pool 
offered  has  less  than  a  twelve-month 
track  record,  the  performance  of  the 
CPO  iT-d  of  each  cf  its  principals  must 
also  be  disclosed.  Under  the  proposed 
rules,  p<iit  performance  disclosure 
fvcu.rements  would  differ  based  on 
••v'r.ethe:  the  pool  had  a  three-year, 
rather  thar.  twelve-month,  track  record. 
Cre.ierally,  where  a  pool  has  at  least  a 
':hrv>e-ve2r  track  record,  the  only 


performance  required  to  be  disclosed 
would  be  that  of  the  pool  offered. 
The  Ccm.^;issicn  believes  that, 
generally,  u  here  a  pool  has  an  e.xtensive 
operational  histor)'.  presentation  of  the 
pool's  own  past  performance  record 
should  fulfil!  the  objectives  of  past 
performance  disclosure.  If,  however,  the 
pool's  historical  track  record  occurred 
under  materially  ditTereut  conditions, 
"the  track  record  of  the  pool  aione  mey 
not  be  sufficient.  For  example,  if  the 
pool  wasesse.itialiy  a  proprietary" 
trading  vehicle  investing  a  relatively 
small  a.mou.it  of  funds  contributed  by 
third  par.y  sources,  the  track  record 
generated  m^y  have  Uttle  or  no 


relevance  to  a  publicly  offered  pool.  To 
assure  that  a  pool's  three-year  historv' 
was  not  acquired  under  circumstances 
in  which  the  pool  was  essentially  a 
proprietary-  trading  vehicle,  proposed 
Rule  4.25(b)  would  provide  for  past 
performance  disclosure  to  be  limited  to 
that  of  the  pool  offered  for  pools  that 
have  traded  commodity  futures  and 
option  contracts  for  at  least  three  years 
with  no  fewer  than  fifteen  participants 
who  are  unaffiliated  with  the  pool's 
CPO  and  in  which  no  miore  than  ten 
percent  of  the  assets  were  contributed 
by  the  CPO.  The  pool's  performance 
would  be  required  to  be  disclosed  for 
five  full  calendar  years  and  year-to-date 


"B-t  >,«  r.o:e  23. 

■•■  .A.T.or.;^  other  things.  Rule  1.31  require.sall 
^i  <jr.'i  rscords  to  be  kep:  for  a  period  of  five 


years  sr.d  a^-ii.ab.ie  toe  i.7ipi»ci;on  by  any 
represer'.tat:^eo;''r.'?Corr.T.i.->Mor.  or  the  I'.S. 
Dcuartn-.e-t  ot  [•- i-:C-» 
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or,  il  the  pool  had  less  than  a  five-year 
listory,  for  the  pool's  entire  operating 
listory),  in  the  specified  capsule  format 
/v'ith  monthly  rates  of  return.  The  CPO 
ivould  be  free  to  include  additional 
)erformance  records  in  compliance  with 
he  provision  relating  to  voluntary 
nformation. 

The  Commission  requests  comment  as 
o  whether  the  performance  record  of  a 
jool  with  a  three-year  operating  history 
s  generally  sufficient  without 
iupplementary  performance  data 
;oncerning  the  pools  CTAs  or  other 
pools  operated  by  the  CPO.  The 
Commission  also  requests  comment  as 
lo  whether  the  offered  pool's  operating 
history  should  be  considered  for 
purposes  of  the  three-year  minimum  if 
such  history  was  acquired  when  the 
pool  differed  in  some  material  respect 
from  the  pool  as  offered,  for  example,  in 
cases  in  which  the  pool's  CTA,  types  of 
interests  traded  or  the  trading  program 
have  been  significantly  modified  or  the 
pool  was  initially  privately  offered  but 
is  now  offered  to  the  public. 

3.  Pools  With  Less  Than  Three  Years 
History 

As  noted  above,  current  Rule 
4.21(a)(4)  requires  a  pool  disclosure 
document  to  disclose  the  performance 
of  the  pool  offered,  of  each  of  the  pool's 
CTAs  and  of  each  principal  of  the  CTAs, 
and,  if  the  pool  offered  has  traded 
Commodity  interests  for  less  than  twelve 
months,  the  performance  of  the  CPO 
End  each  of  its  principals. 

As  discussed  in  the  preceding  section, 
t  le  Commission  rs  proposing  to  limit 
r  squired  performance  disclosures  to  the 
{  erformance  of  the  pool  offered  if  the 
pool  has  at  least  a  three-year 
iperformance  history.  With  respect  to 
pools  that  have  less  than  a  three-year 
istory,  proposed  Rule  4.25(c)  would 

quire  presentation  of  the  performance 

cords  of  the  pool  offered,  the  CPO  (or 
ading  manager),  the  CPO's  (or  trading 

anagers)  trading  principals  if  the  CPO 
6r  trading  manager)  has  less  than  a 
hree-year  history,  and  the  performance 

each  "major"  CTA  and  investoe  pool, 
e.,  CTAs  allocated  at  least  twenty-five 

rcent  of  the  pool's  futures  margins 

d  commodity  option  premiums  and 
Investee  pools  allocated  at  least  twenty- 
five  percent  of  the  assets  of  the  pool 
pffered.'-  For  CTAs  allocated  less  than 
iwcnty-five  percent  of  the  pool's  futures 
margins  and  commodity  option 
premiums  and  investee  pools  allocated 
less  than  twenty-five  percent  of  the 
jool's  assets,  the  sole  requirement 


would  be  to  indicate  any  "adverse" 
performance  as  defined  in  the  rule.  No 
disclosure  would  be  required  for  CTAs 
allocated  less  than  ten  percent  of  the 
pool's  futures  margins  and  option 
premiums  or  investee  pools  allocated 
less  than  ten  percent  of  the  pool's  assets. 

The  proposed  rules  woula  require 
that  the  performance  history  for  the  pool 
offered  be  presented  before  any  other 
performance  history  in  the  disclosure 
document.  The  performance  of  pools 
similar  to  the  pool  offered  would  be 
presented  after  that  of  the  pool  offered, 
on  a  pool-by-pool  basis. 

The  performance  disclosure 
requirement  of  current  Rule  4.21(a)(4) 
focuses  on  the  past  performance  of  the 
pool  offered,  its  CTAs,  principals  of  the 
CTAs  and,  if  the  pool  has  less  than  a 
year  history,  the  CPO  and  each  of  its 
principals.  As  noted  above,  these 
requirements  would  be  largely 
eliminated  for  pools  vnth  at  least  a 
three-year  operating  history.  For  pools 
with  a  shorter  history,  additional  past 
performance  records  would  be  required 
to  be  disclosed.  These  requirements 
were  devised  to  focus  upon  the 
performance  of  pools  similar  to  the  pool 
offered  and  of  persons  responsible  for 
management  of  a  significant  portion  of 
the  offered  pool's  assets.  Further,  to  the 
extent  that  performance  of  principals  is 
required,  unlike  the  current  rule  which 
requires  disclosure  of  the  performance 
of  all  principals,  the  proposed  rule 
would  require  disclosure  of  the  past 
performance  of  "trading  principals"  - 
only.  A  "trading  principal"  would  be 
defined  in  proposed  Rule  4.10(m)  to 
mean  a  principal  of  a  CPO  or  CTA  who 
participates  in  making  commodity 
interest  trading  decisions  for  a  pool  or 
client  or  who  supervises,  or  has 
authority  to  allocate  pool  assets  to, 
persons  so  engaged. 

The  proposed  rules  also  would  take 
into  account  arrangements  in  which 
pools  use  trading  managers  to  direct 
their  trading. ^^  The  term  "trading 
manager"  is  defined  in  proposed  Rule 
4.10(j)  as  any  person,  other  than  the 
pool's  CPO,  with  authority  to  allocate 
pool  assets  to  CTAs  or  investee  pools. 

As  noted  above,  the  practice  of 
retaining  trading  managers  to  select  and 
monitor  the  performance  of  CTAs  and 
investee  pools  to  which  pool  assets  will 
be  committed  has  become 
commonplace.  CPOs  seek  to  maximize 
pool  returns  by  allocating  pool  assets 
based  on  analysis  of  the  returns 
achieved  by  CTAs  retained  for  the  pool 
and  investee  pools  in  which  the  pool 
has  invested  as  compared  to  those  of 


»^The  lark  of  prior  trading  hi.story  of  ihe  spj-cified 
I  itrsons  would  be  indicated  by  legends  %el  forth  in 
I  lie  rule. 


"Trading  managers  are  CTAs  and  iire  n-qiiin-d  lo 
be  regi.slercd  as  such. 


Other  CTAs  and  investee  pools,  and  in 
response  to  changing  market  conditions. 
CPOs  frequently  rely  on  trading 
managers  to  continuously  review  the 
performance  of  CTAs  and  investee  pools 
and  allocate  and  reallocate  pool  funds. 
Because  the  trading  manager,  rather 
than  the  CPO,  conducts  the  asset 
allocation  activities  for  the  pool,  the 
Commission  believes  that  the  principal 
focus  of  the  performance  disclosure  for 
a  pool  in  which  a  trading  manager  is 
responsible  for  allocating  the  assets 
should  be  on  the  trading  manager,  rather 
than  the  CPO.  Thus,  when  a  pool  has  a 
trading  manager,  the  trading  manager's 
performance  would  replace  that  of  the 
CPO. 

With  respect  to  CTAs,  the  proposed 
rules  would  require  disclosure  of  the 
past  performance  of  CTAs  only  where 
they  manage  twenty-five  percent  or 
more  of  the  pool's  futures  and 
commodity  option  trading  and  thus 
would  constitute  "major  CTAs."  as 
defined  in  proposed  Rule  4.10(k).  The 
proposed  rules  also  would  require 
disclosure  of  past  performance  of 
investee  pools  constituting  "major 
investee  pools,  that  is  investee  pools 
allocated  twenty-five  percent  or  more  of 
the  pool's  assets.  The  term  "major  CTA" 
would  be  defined  in  Rule  4.10(k)  to 
mean  a  CTA  allocated  or  intended  to  be 
allocated  twenty-five  percent  or  more  of 
the  pool's  initial  margins  for  futures 
contracts  and  premiums  for  commodity 
options.  Proposed  Rule  4.10(1)  would 
define  "major  investee  pool"  as  an 
investee  pool  allocated  or  intended  lo  be 
allocated  at  least  twenty-five  percent  of 
the  assets  of  a  pool.  These  definitions 
are  intended  to  include  CTAs  or 
investee  pools  to  whom  the  CPO  of  a 
pool  that  has  not  commenced  trading 
intends  to  make  allocations  at  or  above 
the  specified  thresholds.  Similarlv. 
CTAs  and  investee  pools  to  whom  the 
CPO  of  an  operating  pool  intends  to 
reallocate  assets  such  that  the 
allocations  will  total  twenty-five  percent 
or  more  under  the  margin  or  total  asset 
standards  also  would  be  included. 
To  further  reduce  the  volume  of 
performance  data  contained  in  the 
disclosure  document,  the  proposed 
rules  would  eliminate  the  requiremtMil 
to  present  performance  data  with 
respect  to  CTAs  allocated  less  than 
twenty-five  percent  of  the  pool's  initial 
margins  and  commodity  option 
premiums  and  investee  pools  allocated 
less  than  twenty-five  percent  of  the 
pool's  assets  and  require  only  that 
"adverse"  performance  be  disclosed  as 
to  CTAs  allocated  ten  percent  or  more 
of  the  pool's  initial  futures  margins  and 
commodity  option  premiums  and 
investee  pools  allocated  ten  percent  or 
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more  of  the  pool's  assets,  "Adverse 
performance"  would  be  defined  in 
proposed  Rule  4.25(a)(8)  as  an  annual 
rate  of  return  of  one  hundred  basis 
points  less  than  the  ninety-day  Treasur.- 
Bill  rate  on  December  31  of  the  calendar 
year  in  which  the  performance  occurred 
or  the  termination  of  any  pool  pursuant 
to  a  loss  termination  provision.  To 
disclose  adverse  performance,  the  CPO 
would  indicate  the  year  in  which  the 
performance  occurred,  the  rate  of  return 
for  that  year,  and  the  name  of  the  CPO. 
CT.>\  or  investee  pool  responsible  for  the 
performance.  An  indication  of  adverse 
performance  would  be  required  to  be 
given  for  the  pool's  CPO  (where  the  pool 
had  a  trading  manager  whose 
performance  was  disclosed  in  lieu  of 
that  of  the  CPO),  any  trading  principal 
of  the  CPO  or  trading  manager  whose 
performance  was  not  otherwise 
disclosed,  any  CTA.  other  than  a  major 
CT.'\.  allocated  at  least  ten  percent  of  the 
pool's  initial  futures  margins  and 
commodity  option  premiums  and  any 
investee  pool,  other  than  a  major 
jn\  estee  pool,  allocated  at  least  ten 
percent  of  the  assets  of  the  pool  offered 
and  the  trading  principals  of  major 
CT.\j  and  the  CPOs  of  major  investee 
pools  that  have  no  prior  operating 
hi5tor>'.  Proposed  Rule  4.25(c)(3)(iii) 
uould  permit  CPOs  to  provide  capsule 
pertormance  in  lieu  of  giving  an 
ti'.dication  of  adverse  performance. 

Comment  is  requested  concerning  the 
proposed  treatment  of  CTA  and  investee 
pool  performance,,  including  the 
defmitions  of  major  CTA  and  major 
investee  pools.  In  particular, 
commenters  may  wish  to  address 
whether  use  of  a  twenty-five  percent  of 
futures  margin  or  commodity  premium 
benchmark  as  compared  to  twenty-five 
percent  of  total  assets  adequately 
reflects  the  relative  risks  of  direct 
futures  trading  as  compared  to  tradijig 
through  vehicles  which  limit  the  risk  of 
loss  to  the  initial  investment.  Comment 
aUo  is  requested  as  to  the  definition  of 
adverse  performance,  in  particular,  as  to 
■•.er  any  additional  benchmarks  for 


IV  Me', 


identifying  whether  past  performance  is 
sufficiently  "adverse  "  to  warrant 
disclosure  would  be  appropriate.  For 
example,  should  the  adverse 
performance  definition  be  revised  to 
include  a  one-month  draw-down 
exceeding  a  specified  percentage,  e.g.. 
twenty-five  percent,  of  account  equity 
traded  pursuant  to  the  trading  program 
under  which  the  CT.A  will  trade  for  the 
offered  pool. 

4.  Past  Performance  Disclosure  in  CTA 
Disclosure  Documents 

CTA  disclosure  documents  would  be 
required  to  include  the  past 
performance  of  the  CTA  and  its  trading 
principals.  The  past  performance  of  the 
program  offered  would  be  required  to  be 
disclosed  in  the  full  format  currently 
required.  For  other  programs,  the  CTA 
would  be  required  to  use  the  capsule 
format  used  by  CPOs  to  present  CTA 
past  performance  in  pool  disclosure 
documents. 

5.  Updating  Past  Performance  Records 

Concurrently.  Rule  4.22(a)  is 
proposed  to  be  revised  by  adding 
paragraph  (a)(4j  to  require  periodic 
account  statements  to  include  the  names 
of  all  of  the  pool's  CTAs  and  investee 
pools  regardless  of  the  amount  of  pool 
assets  allocated  to  them.  In  addition,  to 
provide  a  ready  means  of  presenting  the 
performance  of  newly  added  major 
CTAs  and  investee  pools,  account 
statements  would  be  required  to  include 
the  past  performance  of  all  CT.\s  and 
investee  pools  that  are  major  CTAs  and 
major  investee  pools  as  of  the  date  of  the 
statements  and  whose  performance  was 
not  previously  disclosed.  Use  of  account 
statements  to  update  major  CTAs'  and 
investee  pools'  performance  records 
would  provide  a  convenient  means  for 
CPOs  to  emp.nd  pool  performance 
disclosures.  Li  the  event  that  the  pool 
acquired  a  new  major  CTA  or  investee 
pool  whose  past  performance  had  not 
previously  been  disclosed,  the  CPO 
would  be  required  to  notif)  pool 
participants  of  such  event  and  provide 


the  relevant  performance  records  as 
required  by  proposed  Rule  4.26(c) 
(current  Rule  4.21(b)),>»  within  twenty- 
one  calendar  days  after  the  CPO  knows 
or  should  know  of  this  occurrence, 
whether  by  way  of  the  account 
statement  (if  this  would  provide  timely 
notice  under  the  twenty-one  day 
requirement)  or  by  other  similar  means. 

6.  Time  Period  for  Which  Past 
Performance  Disclosure  Would  be 
Required 

Current  Rule  4.21  generally  requires 
past  performance  to  be  presented  for  a 
three-year  period.  However,  the 
Commission  is  aware  that  some 
registrants  nonetheless  include  longer 
performance  periods  in  their  disclosure 
documents  for  marketing  purposes.  The 
Commission  believes  that  requiring 
performance  to  be  disclosed  for  a  period 
longer  than  three  years  will  have  the 
benefit  of  making  performance 
disclosures  more  uniform  and  will 
provide  a  better  picture  of  the  evolution 
of  performance  over  time,  including    ■ 
positive  and  negative  fluctuations  in 
returns.  In  addition,  under  the  proposed 
summary  format  for  performance 
disclosure,  lengthy  tables  to  present 
performance  data  would  not  be 
required.  Consequently,  adoption  of  a 
five-year  disclosure  period  would  not 
result  in  any  significant  increase  in  the 
volume  of  performance  disclosures. 
Accordingly,  the  Commission  is 
proposing  to  increase  the  minimum 
time  period  for  which  performance 
would  be  disclosed  from  three  to  five 
years.  CPOs  may  continue  to  provide 
additional  performance  disclosures 
provided  the  performance  is  calculated 
in  compliance  with  proposed  Rule  4.25 
and  IS  included  in  the  document 
following  the  required  performance 
disclosures  as  required  by  propo'^ed 
Rule  4.24(v)  for  information  voluntarily 
provided. 

A  summary-  table  of  the  proposed  past 
performance  disclosure  requirements 
follows. 


Summary  of  Proposed  Amend.ments  to  Performance  Disclosure 


Po-z  i  A'th  Wiree  of  more  years  history  .. 
Poo  3  ii<rith  less  than  three  years  history 


Performance  o*  pool  offered  tor  up  to  five  calendar  years  and  year-to-date  ("VTD").  with 
monthly  «ates  of  return  ("RORs"). 

Performance  of  poof  offered  for  life  of  pool  (monthly  RORs);  statement  if  pool  has  no  history. 

Performance  of  CPO's  w  trading  manager's  other  pools  and  accounts  (annual  RORs). 

If  CPO  or  trading  manager  has  less  than  three  years  history  in  trading  same  type  of  pool,  per- 
formance of  Its  pnnc^paJs  (arnual  RORs)  Statement  if  no  prior  trading  history  of  CPO  or 
trading  manager  a.'^d  its  principals. 


^l  ..►■  t.Jllbri proposed  to  be  rpr.iirnU'rcd  ■ 
^.Jb'cl)  sets  forth  rhe  retjuiremeiils  for 


atr.endi:;.^  pcoF  cf,>ctoi...-e  doru.t-.pnls  !o  n-flccl  a 
material  ctidt-.^e  m  'he  document 
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Summary  of  Proposed  Amendments  to  Performance  Disclosure— Continued 

PerlormafKe  of  ma)or  .nveslee  pools  ("IPs")  (allocated  at  least  25%  of  pool  assets)  and  major 
CTAs  (allocated  at  least  25%  of  futLires  margins  and  opton  premiums).  Statement  if  no  orior 
history.  '^ 

Unless  performance  cthe-Vkise  disclosed,  indication  o)  adverse  performance  of  CPO  CPO's  or 
trading  ma-lager's  trading  principals  and  IPs  allocated  iWo  or  more  of  ttie  pool's  assets  and 
CTAs  allocated  ^0%  or  more  of  the  pool's  futures  margins  and  option  premiums. 


Icmposite  Performar.ee  Prcsrntations 

i'Liie  4.21(a)(4)(iv)  currently  permits 
performance  of  pools  operated  by 
person  for  whom  performance  is 
i:ed  to  be  disclosed  to  be  presented 
A  composite  basis  provided  that  the 
brmance  of  the  pool  offered  is 
irately  disclosed,  the  CPO  describes 
i  each  composite  was  developed, 
ij  the  composite  is  not  misleading. 
t  4.31  also  permits  composite 
entation  of  the  p<;rformance  of 
unts  directed  by  the  CTA  ar.d  eacii 
principals  provided  that  material 
rences  among  the  accounts  and  the 
iner  in  which  the  composite  was 
^ioped  are  described. 
ibmposite  presentations  have  the 
■jous  advantage  of  reducing  the 
ume  of  past  performance  data 
ser,ted.  However,  composite 
entations  raise  a  number  of 
Ulatory  concerns  precisely  because 
supplant  individualized 
ntations  of  potentially  quite 
rent  tj-pes  of  pools  and  trading 
^rams  and  may  smooth  or 
ufTage  actual  rates  of  return. 
)osite  results  not  only  fail  to  reflect 
'^rences  among  the  pools  and 
lunts  whose  resuhs  are  presented 
^Iso  merge  potentially  disparate 
jug  results  into  average  trading 
ijlts  and  thus  fail  to  reflect  the  actual 
Djersion  of  returns  as  well  as  the 
ility  of  individual  pools  and 
nts.  For  these  reasons,  the 
mission  considered  prohibiting  the 

f  if  composite  performance  data  for 
i  as  well  as  accounts. 
e  Commission  has  carefully 
^idered  the  benefits  and 
ipvantages  that  may  accrue  from  the 
bf  com.posites  and  is  proposing  an 
oach  designed  to  realize  the 
fits  of  reducing  the  volume  of 
■©rmance  data  created  by  the  use  of 
^osites  while  reducing  the  potential 
:iisleading  result  presentations, 
r  the  proposal,  past  performance 
r  the  pool  ofTered  and  pools 
ijar  to  the  pool  offered  would  be 
ired  to  be  separately  disclosed. 
Ik  of  a  different  type  from  the  pool 

would  be  permitted  to  be 
■:ented  in  composites  with  other 
Is  of  the  same  type,  provided  that 
1  presentations  would  not  be 
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misleading.  Pools  would  be  considered 
to  be  of  a  different  type  or  categorj-  if 
they  differed  in  material  respects.  The 
proposed  rule  delineates  several  types 
of  material  distinctions  among  pools  for 
this  purpose,  including  the  following: 
Pools  privately  offered  pursuant  to 
Regulation  D  of  the  Securities  Act  and 
public  pools;  pools  traded  with 
materially  different  leverages;  limited 
risk  pools  and  non-limited  risk  pools; 
pools  using  different  commodity  or 
trading  methodologies;  and  multi- 
advisor  pools  ^5  and  non-multi-advisor 
pools. 

A  pool  could  be  included  in  a 
composite  with  another  pool  only  if 
both  pools  were  of  the  same  type  with 
respect  to  each  of  these  categories.  For 
e.xample,  a  publicly  offered  non-muhi- 
advisor  pool  could  not  be  included  in 
the  same  composite  as  a  privately 
offered  non-multi-advisor  pool  and  two 
limited  risk  pools  that  used  different 
trading  programs  or  materially  different 
degrees  of  leverage  could  not  be 
included  in  the  same  composite. 
Moreover,  there  may  be  instances  in 
which  even  composites  of  pools  of  the 
same  type  may  be  misleading,  such  as 
where  differences  between  the  trading 
results  of  the  pods  are  so  great  that  a 
composite  would  materially  distort  their 
results.  For  example,  two  publicly 
offered  multi-advisor  pools  with  the 
same  CTAs  could  shew  widely 
disparate  results  unless  each  CTA  were 
allocated  substantially  the  same  portion 
of  each  pool's  assets.  Also,  two  single- 
advisor  pools  with  different  CTAs  may 
achieve  very  different  results.  The 
proviso  in  proposed  Rule  4.25(a)(3)(ii) 
that  results  may  be  presented  in 
composite  form  'unless  such 
presentation  would  be  misleading"  is 
intended  to  assure  that  composites  are 
carefully  reviev\"ed  to  protect  against  any 
material  distortion  that  may  result  from 
these  types  of  situations. 

Proposed  Rules  4.25(a)(6)  and 
4.34(a)(2)  would  require  that  records 
substantiating  the  performance  data  set 


'^  Proposed  Ruie  4  JC  hj  uculd  define  the  term 
"niulti-adviior  pool "  as  a  pool  in  w.hir.h  no  CTA  is 
allocated  twent>  -Cve  percent  or  more  of  the  pool's 
aggregate  initial  mirgin  and  premiums  for  futures 
and  commodity  opt  ion  contracts  and  no  investee 
pool  is  allocated  twenty-Gve  percent  or  more  of  the 
pool's  assets. 


forth  in  CPO  and  CTA  documents, 
respectively,  and  documenting  the 
underlying  calculations  be  maintained 
in  accordance  with  Rule  1.31.  Naturallv, 
this  requirement  also  apphes  with 
respect  to  composite  presentations. 
Pursuant  to  proposed  Rule  4.25(a)(3)(ii!. 
a  CPO  must  be  prepared  to  justify  the 
inclusion  in  a  com.posite  of  the  pool 
results  contained  therein. 

To  present  capsule  performance  of 
pools  in  a  composite,  the  CPO  would 
name  all  pools  included  in  the 
composite,  set  forth  the  categories  of 
these  pools  (which,  as  discussed  above, 
would  be  the  same  for  each  pool  in  the 
composite),  including  at  a  minimum  the 
categories  specified  in  proposed  Rule 
4.25(aM3)(iii).  and  specify  the  dates  on 
which  each  pool  commenced  trading. 
The  aggregate  gross  capital 
subscriptions  would  be  the  total 
subscriptions  for  all  pools  in  the 
composite.  The  draw-down  figures 
would  be  the  worst  experienced  by  any 
one  of  the  pools  included  in  the 
composite  and  the  rate  of  return  would 
be  the  a\  erage  rate  of  return  for  all  pools 
included.  The  sample  capsule  past 
performance  presentation  table  set  forth 
above  following  the  discussion  on 
capsule  performance  includes  an 
example  of  performance  presentation  for 
pools  (pools  A  and  B,  in  the  example) 
whose  performance  is  disclosed  in 
composite  form. 

The  Commission  requests  co.mment  as 
to  whether  the  pool  categories 
delineated  in  proposed  Rule 
4.25(a)(3)(iii)  relating  to  composite 
presentations  are  appropriate  for 
purposes  of  limiting  composite 
presentations  and  as  to  whether  any 
additional  categories  of  pools  should  be 
identified  for  this  purpose.  Comment  is 
also  requested  as  to  the  costs  and 
benefits  of  a  general  requirement  of 
separate  rather  than  composite 
presentation  of  pool  performance  in  lieu 
of  a  qualified  approach  of  the  nature 
proposed 

Proposed  Rule  4.34(aM5)  would 
permit  CTAs  to  include  m  a  composite 
all  accounts  traded  pursuant  to  the  same 
trading  program,  provided  that  such  a 
presentation  would  not  be  misleading 
and  provided  that  the  CTA  describes 
how  the  composite  was  calculated.  The 
term  "trading  program"  would  be 
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defined  in  the  rule  as  "a  trading  strategy 
differontiatod  from  others  by  commodity 
trading  methodology,  degree  of  risk  or 
degree  of  leverage."  Comment  is 
requested  as  to  the  neces.sity  and 
feasibility  of  providing  a  more  detailed 
definition  of  the  term  "trading  program" 
or  additional  guidance  as  to  how  trading 
programs  can  be  differentiated. 

8.  Proprietary  Trading  Results 

Use  of  proprietary  trading  results  in 
soliciting  customer  accounts  is  a 
practice  which  has  long  been  of  concern 
to  the  Commission.  CFOs  and  CT.\s 
may  trade  proprietary  funds  for  a  variety 
of  purposes,  including  to  test  a  nc!W 
trading  strategy  before  implementing  it 
for  customer  funds  or  to  establish  a 
track  ret  ord  prior  to  trading  cu.stomer 
funds.  However,  proprietary  accounts 
may  be  traded  in  a  different  manner,  for 
example,  more  aggressively,  using 
higher  leverage  and  assuming  greater 
risk,  than  customer  accounts.  Also, 
proprietary  accounts  are  usually  not 
subject  to  the  same  fee  sc  hedule  as 
customer  accounts.  Naturally,  no 
management  or  incentive  fee  would 
apply  where  a  CTA  traded  its  own 
account,  and  clearing  fees  may  be 
waived  or  reduced  if  the  account  is 
cleared  by  an  affiliate  In  addition, 
where  proprietary  and  customer  assets 
are  combined  for  purposes  of 
performance  presentations,  the  total 
amount  of  assets  under  management  is 
inflated  and  conceals  the  actual  amount 
of  customer  funds  being  traded.  For 
these  reasons,  proprietary  trading 
results  may,  in  many  cases,  be  of  little 
relevance  to  a  prospective  pool 
participant  or  CTA  client  and  actually 
misleading  in  others. 

Currently,  the  Commissions  rules  do 
not  specifically  address  the  use  of 
proprietary  trading  results  in  disclosure 
documents.  However,  in  Reviewing 
disclosure  documents,  because  the  rules 
require  performance  of  "directed 
accounts"  and  because  of  the 
prohibition  against  misleading 
disclosures,  Division  staff  have  advised 
that  any  proprietary  trading  results 
provided  must  be  clearly  labeled  as 
such  and  presented  in  a  separate  table 
to  reduce  the  potential  for  misleading 
investors.  The  staff  also  has  required 
that  if  fees,  expenses,  commissions, 
margin-to-equity  ratios,  or  any  other 
item  pertaining  to  the  proprietary 
trading  is  materially  different  from  that 
ndevant  to  the  trading  program  offered 
to  clients,  the  registrant  nnist  "pro 
forma"  such  items  to  correspond  to 
those  in  the  program  offered. 

In  reviewing  tne  Fart  4  rules,  the 
Commission  considered  prohibiting  the 
u,se  of  proprietary  results  in  CPO  and 


CTA  disclosure  documents  given  the 
potentially  misleading  nature  of  such 
presentations  and  their  at  best  marginal 
relevance  in  the  non-proprietary  trading 
context.  However,  the  Commission  is 
aware  that  proprietary  trading  results 
may  be  the  only  performance  results 
available  to  some  new  traders  to  present 
to  customers  as  evidence  of  trading 
experience.  Accordingly,  rather  than 
prohibiting  disclosure  of  proprietary 
trading  results,  the  Commission  is 
proposing  to  permit  such  disclosure 
under  appropriate  restrictions.  Under 
proposed  Rule  4.25(a)(9).  pools  and 
accounts  in  which  the  pool  operator, 
trading  manager,  CTA  or  other  person 
providing  services  to  the  pool  owned  or 
controlled  fifty  percent  or  more  of  the 
t)eneficial  interest  could  not  be  included 
in  disclosure  documents  unless 
prominently  labeled  as  such  and  set 
forth  following  all  required  performance 
and  non-performance  disclosures.  The 
requirement  that  proprietary  results 
follow  all  required  disclosures,  rather 
than  just  the  required  performance 
disclosures,  would  reflect  the  peripheral 
and  potentially  misleading  nature  of 
proprietary  trading  results  and  reduce 
the  potential  for  confusion  of 
proprietary  and  customer  trading 
results.^* 

9.  Pro  Forma,  Hypothetical  and 
Extracted  Results 

The  Commission  also  recognizes  the 
potential  for  inappropriate  use  of  certain 
other  types  of  performance  data.  These 
include  hypothetical,  pro  forma  and 
extracted  results.  Hypothetical  results 
are  results  calculated  based  upon  the 
application  of  a  given  prograjn  to 
historical  market  prices  and  purport  to 
present  results  that  could  have  been 
obtained  in  trading  a  particular  program 
during  the  specified  historical  period. 
Thus,  hypothetical  results  an.  based  on 
hindsight  and  can  be  readily 
manipulated.  Rule  4.41  requires  that 
any  presentation  of  simulated  or 
hypothetical  trading  results  be 
accompanied  by  a  specified  cautionary 
statement  describing  the  limited  value 
of  such  results.  In  its  rule  submission, 
the  NFA  notes  that  a  number  of  .\FA 
disciplinary  cases  have  invoK  ud  NFA 
members  who  advertise  hypothetical 
results  to  solicit  unsophisticated 
(  ustomers.  When  the  trading  program  is 
unsuccessful  and  causes  substantial 
c  ustomer  losses,  the  program  is 
abandoned  in  favor  of  a  new  progran) 
for  which  hypothetical  results,  basird  on 


•^Tlu!  NKA  Spetidl  Ccmmitlrt"  ii:so  rfv<  r.ej  !.►.(• 
(  nntlo.-iion  thnt  proprietary  rHsuit-i  >ho.iiti  be 
ciisplrtved  Sf.pHtalely  and  laUiieti  hy  Mi<  !•  ..:.ii  l.^nl 
.xtjiisinients  fur  fee  differuntiuis  ..-iiu  othi-r 
ciiffrrunce.v  should  be  m^d)!. 


hindsight,  a;e  presented.  The  actual 
performance  of  customers  whose 
accounts  were  traded  under  the  prior 
program  may  never  be  disclosed. 

Pro  forma  results  present  trading 
results  with  adjustments  to  reflect 
certain  factors,  such  as  a  particular  fee 
schedule  or  degree  of  leverage,  to  permit 
easier  comparison  with  other  types  of 
results.  In  its  rule  submission,  the  NFA 
notes  that  in  some  instances  the  use  of 
pro  forma  results  may  have  some  of  the 
same  limitations  as  hypothetical  results. 
For  example,  some  CPOs  may  use  pro 
forma  data  to  present  results  that  a 
multi-advisor  pool  could  have  achieved 
had  assets  been  allocated  differently 
among  CTAs  than  occurred  in  actuality 
As  the  NFA  Special  Committee 
concluded,  "(tjhis  use  of  pro  forma 
results  reflects  the  same  sort  of 
hindsight  that  hypothetical  results  do 
and  invites  the  same  sort  of  abuse.  ' 

Extracted  performance  results  isolate 
a  single  component  of  a  trading  strategy 
for  presentation  to  customers,  and 
although  based  on  actual  results,  are 
subject  to  manipulation  as  they  may 
disproportionately  emphasize  a  small 
portion  of  the  overall  strategy. 

Although  the  Commission  believes 
that  the  use  of  pro  forma,  hypothetical 
and  extracted  results  must  be  closely 
scrutinized,  it  has  determined  not  to 
prohibit  them  at  the  present  time. 
Instead,  like  other  disclosures 
voluntarily  provided,  the  disclosure  of 
these  types  of  resuhs  would  be  subject 
to  such  restrictions  as  may  be  imposed 
under  the  rules  of  a  registered  futures 
association  and  to  the  Commission's 
general  antifraud  prohibitions.  NF.A's 
proposed  Compliance  Rule  2-29(c) 
would  strictly  limit  the  use  of 
hypothetical  results  in  promotional 
material,  except  in  promotional  material 
directed  exclusively  to  qualified  eligible 
participants,  as  defined  in  CFTC  Rule 
4.7(a)(l)(ii).  NFA's  proposed 
interpretation  of  Compliance  Rule  2-1 3 
would  permit  pro  forma  performan*  e 
histories  solely  for  the  purpose  of 
adjusting  performance  presentations  to 
the  .same  fee  structure  as  that  of  the  pool 
or  program  offered.  No  pro  forma  results 
which  refiect  a  hindsight  analysis,  such 
as  to  show  results  a  multi-advisor  pool 
could  have  achieved  using  a  different 
allocation  of  assets  among  CTAs,  would 
be  permitted.  Extracted  results  would 
onlv  be  permitted  to  be  presented  based 
on  the  percentage  of  net  asset  value 
actually  committed  to  the  particular 
component  extracted. 

10.  Voluntary  Performance  Disclosures 

Pursuant  to  proposed  Rule  4.24(v), 
disclosures,  induding  performance 
disclosures,  other  than  those  requin?d 
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bj  CFTC  rules  must  follow  all  relevant 
re:  uired  disclosures  in  the  disclosure 
d( » :urr.ent  '^  and  may  not  be  misleading 
in  heir  content  or  presentation  or 
in: onsistent  with  required 
dii:loiures.«8  Performance  disclosures 
i  c  I  ur.iarily  provided  could  have 
m   ileading  effects  if  favorable 
p«  ( forrnance  data  are  given  undue 
pi  [  minence.  For  e.xample,  if  the 
pf  I  formance  of  two  pools  other  than  the 
ot  ■(  'red  pod  operated  b\  the  CPO  were 
vc  lun'arity  provided,  it  may  be 
ni    leading  to  show  the  favorable 
p*  tfomsance  of  Pool  1  but  not  the 
(If  t  alive  performance  of  Poo!  2  or  to 
^hc  w  the  performance  of  Pool  1  in 
ca ;  su!e  format  and  tliat  of  Pool  2  in  full 
fo   r.at.  U  may  also  be  misleading  to 
■A  the  performance  of  a  pool  in 
;  sule  format  for  year  one  and  in  full 
fofpiat  for  year  two  or  to  show  the  pool's 
formance  for  1991  and  not  1992. 
:^erally.  inclusion  of  voluntarily 

:ded  performance  data  should  be 
.1  le  on  a  result-neutral  basis  that 
tits  in  inclusion  of  all  similar  data. 
•rj  example,  the  past  performance  of 
.fi  CTAs  allocated  an  equal  portion  of 
pool's  assets  should  either  be  included 
ociitted.  as  should  the  performance  of 
CPOs  other  pools. 
The  Commission  also  notes  that  the 
pr  iptice  of  advertising  the  performajice 
3j  particular  CTA  with  an  excellent 
k  record  to  attract  prospective 
icipants  and  shortly  thereafter 
llocating  pool  assets  to  another  CTA, 
iactice  commonly  referred  to  as 
■bi|it-dnd-svvitch."  is  misleading  and 
th<i(  performance  voluntarily  provided 
foi  this  purpose  is  prohibited  undfT 
gef.jETal  antifraud  standards. 

jutionary  Legends 

e  proposed  rules  would  continue  to 
ire  the  inclusion  of  certain  legends 
ing  pool  participants  and 
pective  participants  to  the  lack  of 
DPrtence  of  theCTO  (or  tradmg 
d  lagerl.  the  pool's  CT.As  and  their 
innpals.  However,  these  legends  have 
i)>^i'  ^  revised  and  substantial! v 
str'imlined.  Undercurrent  Rule  4.21, 
tht-p  legends  are  required  to  recite  the 
r>>i  nant  performance  disclosure 
r^'C'iirement.  For  example,  Rule 
4  2  U4H!l(B)  requires  a  statement  tliat 
tht  ZFTC  requires  disclosure  of  the 
p*'.  1  ormance  of  the  pool  offered  and  of 
ml .  r  p'K>ls  operated  by  the  CPO  and  its 
)ri  r  oipdls  and  that  neither  the  CPO  nor 
f  ruicipals  have  any  prior 
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performance  history.  '*<  The  proposed 
rules  would  eliminate  the  prescribed 
statements  concerning  CFTC  rules,  with 
the  effect  of  deleting  the  bulk  of  the 
bold-faced  disclosures  and  of  focusing 
attention  upon  the  primary  point  to  be 
conveyed,  i.e .  the  fact  that  the  CPO  and 
its  principals  have  not  previously 
operated  any  commodity  pools,  thus, 
the  legend  relating  to  the  lack  of  trading 
history  of  a  pool  would  read:  THIS 
POOL  HAS  NOT  COMMENCED 
TR,\DING  ANT)  DOF.S  NOT  HAVT  ANY 
PERFORMANCE  HISTORY"  .^o  and  the 
legend  relating  to  the  lack  of  experience 
of  the  CPO  and  its  trading  principals 
would  read;    NEITHER  THIS  POOL 
OPER^^TOR  NOR  ANY  OF  ITS 
TR,\DING  PRINQPALS  HAS 
PREVIOUSLY  OPERATED  ANY  OTHER 
POOLS  OR  TR.\DED  ANY  OTHER 
ACCOUNTS  "*>  Similar  legends  would 
be  required.  lA-here  applicable,  with 
respect  to  trading  managers  and  major 
in\estee  pools.  To  further  reduce  the 
bulk  of  these  disclosures,  where  several 
legends  may  be  required,  the  proposed 
rules  provide  an  alternate  legend 
consolidating  the  several  statements  th.at 
would  cther.vise  be  required.  For 
example,  tiie  proposed  rules  would 
require  a  CTA  disclosure  document  to 
disclose,  if  t^ue.  the  lack  of  experience 
of  the  CTA  and  its  principals.  If  the  CTA 
had  no  prior  experience,  the  following 
legend  should  be  included:  'THIS 
TRADING  ADVISOR  PREVIOUSLY 
HAS  NOT  DIRECTED  ANY 
ACCOUNTS."  The  following  legend 
would  be  u.sed  for  trading  principals; 

NONE  OF  THE  TRADI.NG 
PRI.NaP.ALS  OF  THIS  TR,\DLN1G 
ADVISOR  HAS  PREVRDUSLY 
DIRECTED  .ANY  ACCOUNTS."  If 
neither  the  CTA  nor  any  of  its  principals 
had  prior  trading  experience,  rather 
than  displaying  these  two  separate 
legends,  the  follow  ing  single  sentence 


■'The  cnncv  lener.d  r^^d-^j^  foc'cw..    THE 
(  OMNffXKTY  F'JT'JRfcS  TR.VD.'NC,  CTJMMISSION 
KEQI  '!RES  TKE:  OPER.-KTOR  OF  A  POOL  TH.AT 
M.\S  TR.\DEO  CCMNTODiTY  INTERESTS  FOR 
LESS  Trt.\N  :  J  MONTHS  TO  DISCLOSE  7  KE 
.'\(:TI  :.Ai.  PER,"OSMANCc.  RECORD  OF  THE  POOL 
FOR  rrs  ENTIRE  OPER.\T:\r,  HISTORY  .^.NTJ  THb 
At  TI  '.AL  PERFOPMA.VCE  RECORD  OF  E.XCK 
OTHF.X  PrXJL  CPER.\TED  BY  THE  PCXJL 
t)PFR,-\TOS.  AM)  ITS  PR!.NCT?ALS  YOf  SHOCLD 
NOTE  THAT  THT;S  POOL  OPER.ATOR  A.ND  ITS 
f'RlNf ::PALS  pre V  lOf-SLY  HAVE  NOT 
OPLR.ATED  A.NV  OTFTER  COMNfODiT^  POOL  - 

••■PropcHfd  R'^iotiS..  ilJtUil 
•  •'  Pr-ici.i,^(1  P..;-  »  :3".|i2i!iii;  Sirr.iUrly.  l!u- 
If^prd  con'  er'-.ir.i^  tr.Jior  CT  i\>  <-<\.'>  have  never 
flirev  ted  ut.co'iP'i  v\r)uld  r>»i:d.    (ridme  of  CT.Ai.  A 

t;uv!MODrrY  tr.\ding  advisor  that  has 

DlSCRETtOt^-ARV  ALTHtiRfTY  OVER  lpercent.it;.' 
ofthi:  pofji'i  ij}|{7"jd'B  ici'idl  f..tjr<»s  fr.d-gin  and 
tdir.modi'y  op'ior,  prptni'tfa^  jUocdteri  to  :tid!  CT;\) 
Ol  THE  POOL'S  DIRECT  P  :TLT?ES  AND 
CO.MMODfTY  OPTION  TRADING  HAS  NOT 
PRtV;0'.;SLV  OfRECTEO  ANY  AC.aill.NTS  ■ 


would  be  included;  '  .NEITHER  THIS 
TR.\DING  ADVISOR  NOR  ITS 
TR,\DING  PRJNQPALS  HAVE 
PREVIOUSLY  DIRECTED  ANY 
ACCOUNTS."  These  proposals  are 
designed  to  reduce  disclosures  that 
complicate  and  lengthen  disclosure 
documents  while  preserving  disclosures 
that  may  be  Lmportant  to  prospective 
investors. 

A  legend  indicating  that  "P.-HST 
PERFORMANCE  IS  NOT  PREDICTIVE 
OF  FUTirRE  PERFOR.MANCE "  would 
be  required  to  precede  any  performance 
presentation,  w  hether  required  or  given 
voluntarily.'- 

12.  Order  of  Disdosu^f^s 

For  pools  with  an  operating  luston, 
shorter  than  three  years,  the 
performance  of  the  pool  offered  would 
be  required  to  be  the  fi.-st  performance 
record  presented  Ln  the  disclosure 
document.  Performance  data  for  pools  of 
the  same  category  as  the  pool  offered 
would  be  required  to  appear  after  th<' 
performance  history  of  the  pool  offered 
and  to  Ix!  prj'sented  on  a  p«X)l-by-pool. 
that  is  non-composite,  basis.  Pools  of  a 
different  categcwy  from  the  pool  offered 
would  be  required  to  follow  the 
performance  of  pools  of  the  same 
category  as  the  pool  offered.  As 
discussed  above,  for  purposes  of 
applying  the  requirement  that 
composite"  presentations  be  used  only 
for  pools  of  the  same  category,  the  rule 
would  identify  a  number  of  categories  of 
pools. 

The  Commission  believes  that  the 
streamlined  past  performance  disclosunj 
requirements  should  substantially 
increase  the  clarity  and  readability  of 
past  performance  disclosures. 

The  Commission  requests  comment 
on  all  aspects  of  Rule  4.25  and.  in 
particular,  on  the  adequacy  of  the 
summar>  performance  format  to  pro\  ide 
a  basis  upon  which  a  prospective  pocil 
participant  may  make  an  informed 
judgment  with  respect  to  past 
performance  results;  v\  hether  a  three- 
year  history  is  a  sufficient  basis  for 
eliminating  any  requirement  for 
disclosure  of  past  performance  other 
than  that  of  the  pool  offered,  and 
whether  the  ten  percent  .illoration 
thresholds  for  major  CTAs  and  mvestee 
pools,  below  which  no  performance 
disrlosurt's  would  be  required,  is 


'■  Nui-.rroii-.  ^■Ju'.e..  h.a'.  >■  >;'.fnv,  t!.<' ^ftHT.ii  iMt, 
of  prndif  'UP  \iii-.i-  c>  fM.s'  p-rtor:::un'e  'we.fi; 
Ir'.vin.  Th**  Pr^Kralitfy  c)  Mctiani  d  fuftir^s 
Petij;n.<;  f  i  ihr-^  (rnin  Xfultiphr  CIA  PuNil 
f.V  ramoc'iU  Pj.;/;.  Wurkirig  P.jper  Version.  Onicj 
S'olp  tinivi-rsi'y,  Dfp*rt.Ten'  of  A^trirultiu-dl 
Erono'ri(s.,r,d  RurM  sociology  (April  t<»«J2l 
('.unpublished).  -«■,•  ji,o  Fv'ur-^  Pof.i/<.-'R-'fum>  A"- 
CI  Far Cr\  Fmm  Tf'—r  Bf)'  h'j-^-  ar(f  rm-iO'^lusrs 
VV,.;i  Si   I  .O.  •  .'.  •.'^I'l: 


25362  Federal  Register  /  Vol.  59,  No.  93  /  Monday,  May  IB,  1994  /  Proposed  Rules 


appropriate.  The  Commission  also 
requests  comment  as  to  whether  past 
performance  presentations  would 
provide  more  meaningful  information  if 
they  were  required  to  include  rates  of 
return  on  a  risk-adjusted  basis,  that  is. 
reduced  by  the  relevant  Treasury  Bill 
rate  or  comparable  interest  figure,  or  to 
break  out  trading  results  from  passive 
interest  income. 

B.  Section  4.24 — Required  General 
Disclosures 

Under  the  proposal,  non-performance 
disclosure  requirements  would  be  set 
forth  in  Rule  4.24. 

1.  Table  of  Contents  and  Order  of 
Required  Information 

As  noted  above,  a  primary  objective  of 
this  proposal  is  to  foster  clarity  and 
comprehensibility  in  the  disclosure  of 
relevant  information  to  prospective  pool 
participants.  To  this  end,  in  addition  to 
eliminating  certain  required  disclosures, 
the  Commission  is  proposing  that 
certain  information  be  presented  in  a 
required  sequence  which  would  be 
specified  in  proposed  Rules  4.24(a) 
through  (d).  Like  current  Rule  4.21. 
proposed  Rule  4.24  would  require  that 
a  cautionary  statement,  i.e..  a  statement 
that  the  CFTC  has  not  passed  upon  the 
merits  of  the  pool  investment  or  the 
adequacy  of  the  disclosure  document, 
and  any  other  information  required 
under  any  other  applicable  federal  or 
state  laws  and  regulations,  appear  on 
the  cover  page  of  the  disclosure 
document.  The  risk  disclosure  statement 
specified  in  Rule  4.24(b)  would  be 
required  to  be  set  forth  immediately 
after  these  disclosures.  The  next  item  in 
the  disclosure  document  would  be  a 
table  of  contents. *3  Prior  to  any  detailed 
disclosures  with  respect  to  the  pool  and 
persons  involved  in  operating  and 
trading  the  assets  of  the  pool,  in  what 
would  constitute  the  "forepart"  of  the 
disclosure  document,  a  prospective 
participant  would  find  very  basic 
information  concerning  the  pool.**  This 
information  would  include  the  name 
and  address  of  the  pool  and  CPO;  the 


♦  'Rule  4.21  currpntiy  does  not  require  a  tabie  of 
f  ontnnts.  However,  most  disclosure  docunients 

i  reviewed  by  the  Division  contain  such  a  table. 

<  Further.  Form  S-1.  the  form  most  frequently  u.wd 
to  register  pool  offerings  with  the  SEC.  requires  "a 

I  reasonably  detailed  table  of  contents  showing  ihc 

I  subject  matter  of  the  various  sections  or 
subdivisions  of  the  prospectus  and  the  page  number 

I  on  which  each  section  or  subdivision  begins."  See 

'  Item  502(g)  of  Regulation  S-K.  17  CFR  229.502(g). 
incorporated  by  reference  into  Item  2  of  Form  S- 
1. 17  CFR  239.11.  The  Commission  believes  that  a 
tdblc  of  contents  should  contribute  to  making  (he 
disclosure  document  "user-friendly". 

"The  cover  page  and  forepart  of  CTA  disrlnsure 
documents  would  be  orj^ized  in  a  similar  f.ishion 
and  a  table  of  contents  uouid  .liso  be  miuirod. 

i 


type  of  pool  being  offered,  i.e.,  whether 
the  pool  is  privately  offered  pursuant  to 
section  4(2)  of  the  Securities  Act  of 
1933,  a  multi-advisor  pool-»s,  or  a 
limited  risk  pooH^;  a  statement  whether 
the  pool  is  continuously  offered  or  the 
closing  date  of  the  offering;  the  date  of 
the  disclosure  document;  and  the 
"break-even  point"  for  the  pool,  that  is. 
the  trading  profit  that  the  pool  must 
realize  in  its  first  year  for  a  participant 
to  recoup  its  initial  investment.  The 
break-even  point  would  provide  a 
simple  illustration  of  the  costs  of 
investing  in  the  pool  and  facilitate 
comparisons  among  pools.<7 

The  Commission  considered  whether 
a  particular  order  for  all  required 
information  should  be  mandated  in 
order  to  "standardize"  the  entire  format 
of  disclosure  documents  but  determined 
to  propose  only  the  limited  sequ(>nce 
requirements  discussed  above  at  this 
time.  However,  the  Commission 
requests  comment  on  the 
appropriateness  and  desirability  of 
mandating  that  all  required  information 
be  presented  In  a  specified  order  to 
foster  clarity  in  and  comparability  nf 
disclosure  documents,  ease  of  regulatory 
review,  and  development  of  t oinpiinnre 
guidance  or  instructions. 

2.  Voluntary  Disclosures 

To  address  concerns  that  in  many 
cases  the  disclosure  process  fails  to 
achieve  its  intended  purpose  due  to  the 
high  volume  of  information  included  in 
the  disclosure  document,  the 
Commission  is  proposing  a  format  for 
disclosure  documents  under  whit:h 
"voluntary"  disclosures,  i.e.,  those  not 
required  by  Commission  rules  •»>'  or 
those  of  other  regulators,  would  be 
required  to  be  placed  in  the  disclosure 
document  after  all  relevant  required 


■•'Proposed  Rule  4.10ih)  would  d«r:ne  a  "niulli- 
advisor  pool"  as  a  pool  in  which  no  CTA  is 
allocated  twenty-five  percent  or  more  o(  the  pool's 
aggregate  initial  futures  margins  and  <  otr.niodily 
option  premiums  and  no  investee  pool  is  allot  atcd 
twenty-five  percent  or  more  of  the  iidufs  total 
as.sets. 

♦••Proposed  §4.10(1}  would  di-fint-  liu-  li-r.-n 
"limited  risk  pool"  as  a  pool  designed  to  limit  ihc 
loss  of  the  initial  investment  of  its  panii  ipants. 

♦'The  break-even  point  is  discussed  in  griyiler 
detail  in  the  fees  and  expense  section,  infra  The 
break-even  point  would  be  required  to  account  (or 
hidden  costs  such  as  costs  associated  with 
investments  in  investee  pools.  In  multi-advi.sor 
pools  the  potential  consequences  of  incentive  fees 
btMng  calculated  advisor-by-advisor  should  also  be^ 
a  disclosed  risk. 

♦"CFTC-required  disclosures  ini  hide  information 
required  by  Rules  4.21(h)  (proposed  to  be 
renumbered  as  Rule4.24(w))  forCPOsand  -l.aiig) 
(proposed  to  be  renumbered  as  Rule  4.33(o)  for 
CTAs.  These  rules  require  CPOs  and  CTAs  lo 
disclose  all  material  information  to  existing  nnd 
prospective  pool  participants  and  clients  even  if  the 
information  is  not  specificuily  reciiinid  bv 
Commission  rules. 


disclosures.  Proposed  Rule  4.24(v) 
would  require  all  information,  other 
than  that  required  by  the  Commission, 
the  antifraud  provisions  of  the  Act,  and 
any  federal  or  state  securities  laws  and 
regulations,  to  appear  following  the 
related  required  disclosures.  Such 
"voluntary  information"  could  not  be 
misleading  in  content  or  presentation  or 
inconsistent  with  required  disclosures. 
In  addition,  voluntary  information 
would  be  subject  to  the  antifraud 
provisions  of  the  Act  and  the 
regulations  thereunder  and  to  rules 
regarding  the  use  of  promotional 
material  promulgated  by  a  registered 
futures  association  pursuant  to  section 
17(j)  of  the  Act.  This  format  is  designed 
to  accommodate  the  apparent  desire  nf 
some  CPOs  and  CTAs  to  include  in 
disclosure  documents  information  that 
is  not  required  under  the  Commission's 
rules  or  those  of  other  regulators,  w  hile 
assuring  that  core  disclosures  are  given 
due  prominence.  Naturally,  CPOs  and 
CTAs  would  continue  to  be  subject  lo 
the  antifraud  prohibitions  of  sections  4b 
and  4o  of  the  Act,  7  U.S.C.  6b  and  60.-"' 
with  respect  to  all  disclosures, 
including  disclosures  voluntarily 
providtni. 

3.  Investee  Pools 

The  proposed  disclosure  framework 
specifically  addresses  disclosures 
concerning  investee  pools.  As  discussed 
in  the  performance  section,  for  purpost^s 
of  past  performance  disclosures, 
investee  pools  would  be  treated 
comparably  to  CTAs.  i.e.,  the  scope  <jf 
performance  disclosure  required  would 
be  based  on  the  amount  of  assets  of  the 
offt^red  pool  committed  to  the  investee 
pool.  However,  a  different  benchmark 
for  applying  the  twenty-five  percent  (as 
used  in  the  major  investee  pool 
definition)  and  ten  percent  (for  adverse 
performance  disclosure  to  be  required) 
thresholds  is  used  for  investee  pools  in 
light  of  the  fact  that  investments  in 
other  pools  generally  expose  the  pool 
only  to  loss  of  the  initial  investment  and 
that  the  full  amount  of  the  investment 
is  required  to  be  paid  at  the  inception 
of  the  investment.  The  relative 
importance  of  investee  pools  to 


*< Generally,  section  4b  of  the  Act  prohibits  Iraud 
ir,  connection  with  the  making  of  any  contract  of 
Side  of  any  commodity  for  future  delivery.  Section 
Ao  of  the  Act  prohibits  CPOs.  CTAs  and  their 
associated  persons  from  employing  any  device, 
scheme,  or  artifice  to  defraud  a  pool  pnrticipant. 
prospective  pool  participant  or  client  ana  from 
eng  iging  in  any  transaction,  prailice  or  course  of 
business  which  operates  as  a  fr^ud  or  deceit  upon 
such  participant  or  client.  In  addition.  CPOs.  CTAs 
and  their  associated  persons  are  precluded  Iroiii 
representing  or  Implying  that  they  have  Iwen 
sponsored,  recommended  or  approved  by  the 
Tnited  States  or  by  any  agency  or  of.ncer  thereo!. 
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[1  ■  )sp(!ctive  pool  participants  is  thus 
n  ore  appropriatoly  diitermirod  by 
r;  Dtciice  to  the  proportion  of  the  pool's 
t(  I  al  assets  invented  in  the  in\  estee 
p  joi.  The  proposal  would  stroamlino 
o  lier  investee  pool  disrlosums  to 
c> )  I  iiite  the  need  for  CI'Os  to 
M   )stantially  incorporate  iu  the 
d  -.iiment  the  contents  of  each  iineste,- 
p  lis  disclosure  document. "•'  Non- 
J5  ■  formaace  disciosun  recjuire;nonts 
\(  1  iting  to  ir.vestee  pools  also  -.voiild  he 
t.ii  orod  to  take  into  account  the  relative 
i!  1  aortdnce  of  the  investto  pool  to  the 
o  !  red  pool,  as  measured  i>y  the  amount 
o    issefs  of  the  pool  offered  allocated  to 
it    rhus.  no  disclosures  wowld  he 
n  c  uired  for  investee  pods  allocated 
li'Si  than  ten  percent  of  the  assets  of  the 
pml  offered  and  disclosures  with 
rf  :pect  to  other  investee  pools  would  he 
ti  iiited  based  on  the  proportion  of  the 
pi)  )i's  assets  allocated  to  them. 
S  )}cifically.  with  respect  to  each 
jr  vestee  pool  allocated  at  least  ten 
pc  cent  of  the  assets  of  tht?  pool  offered. 
th  t  CPO  also  would  be  required  to 
di  s  close  its  name  and  that  of  its  CPO 
ar  (1  its  principals  and  any  conflicts  of 
int[?rest  on  the  part  of  the  investee 
p(  I  }\'s  CPO  in  respect  of  the  offered 
po  )1. 

^  V'ith  respect  to  major  investee  pools. 
It:,  those  allocated  twenty-fivi^  percent 
(•I  nore  of  the  assets  of  the  offered  pool. 
thf  CPO  would  be  required  to  disclose 
thni  business  background  of.  material 
litif;ation  against,  and  any  ownership  in 
thf)  pool  offered  on  the  part  of  its  CPO 
ar<(  its  principals.  In  addition,  the  use 
t'f  toroccods,  risk  factors,  fees  and 
i^penso.  and  redemption  sections  of  the 
t!c  ( :ument  would  call  for  specific 
in  ^)rmation  relative  to  investments  in 
iniestee  pools.  Risk  disclosure  relative 
to  investee  pools  would  be  required 
I -f  cause  investments  in  iiuestee  pools 
in  ly  create  both  the  risks  inherent  in  the 
in  ilestee  pool's  own  investm(;nts  and 
lie  iidity  risks  due  to  restrictions  upon 
in  innption  of  the  investment  in  the 
in  ,jnstee  pool.  Fees  and  expenses  may 
ic:i-U(!  at  each  level  of  a  multi-tier 
i-ti'ur.turo  and  should  be  disclosed. 
Iinestments  in  investee  pools  with 
ledemption  periods  different  from  thos(! 
of  the  pool  offered  or  with  minimum 
"lock-in"  provisions "-i  may  affect  the 
iibility  of  that  pool  to  promptly  honor 
ledemption  requests  from  its 
piirticipants. 


The  Conmiission  requests  co:nnient 
concerning  the  proposed  treatment  of 
investee  pools.  In  particular, 
commenters  are  invited  to  address  anv 
special  public  policy  or  disclosure 
consider.itions  presented  by  tiered 
investment  structures  by  means  of 
which  a  commodity  pool  can,  in  effect, 
appropriate  the  value  of  a  seci  \u\  fund's 
:iuinaj:.i'ment  by  investing  all  oi  a 
porliiiii  of  its  funds  in  the  second  fund. 
TheCoiumissiim  also  requests  comment 
concerning  whether  any  additio.ial 
proti^ctions.  other  than  discdosure  of 
applicable  fees,  are  appropriate  in  light 
of  the  ■"layeri:!g"  of  fees  that  typi(  ally 
occurs  at  each  level  of  a  fund  of  funds 
structure. 

4   Risk  Disclosure  StatenienI 

Rule  4.21  currently  requires  that 
disclosure  documents  include  a 
prescribed  bold-face  statement  alerting 
prospective-  pool  participants  to  the 
risks  invi)!ved  in  participating  in  a  pool. 
This  statement  does  not  specihcallv 
address  the  risks  of  trading  foreign 
futures  or  foreign  option  contracts.  The 
risks  attributable  to  foreign  futures  and 
foreign  options  were  originally  required 
to  be  addressed  by  a  special  disclosure 
statement,  set  forth  in  part  30  of  the 
Conmiission's  regulations,  which 
generally  po\erns  transactions  in  fooMgn 
futuriis  and  foreign  options.''-  Thus,  a 
CPO  offering  a  pool  expected  to  trade 
foreign  and  domestic  futures  or  options 
was  required  to  include  in  the 
disclosure  document  the  Rule  4.21  risk 
disch)sure  .statement,  which  does  not 
refer  to  foreign  futures  or  options,  and 
the  Rule  30.6  foreign  futures  and 
options  risk  disclosure  statement. 
Howt!ver.  Rule  1.55,  the  basic  risk 
dis<  losure  requirement  applicable  U> 
FCMs  and  IBs  opening  accounts  for 
domestic  futures  and  option  contracts, 
was  recently  amended  to  consolidate 
the  required  disclosures  concerning 
foreign  futures  and  options  into  the 
domestic  risk  disclosure  statement,  and 
the  separate  Rule  30.6(a)  disciosun; 
statenuT-t  was  fdiininated."^' 
Consequently,  under  the  revised  Rules 
1.5-,  and  30.6,  CPOs  and  CTAs  offering 
pools  a!id  accounts,  respectively,  which 
may  engage  in  foreign  futures  and 
option  transactions  would  he  requinnl 
to  includ«!  the  new  consolidated  Rule 
1.55  risk  disclosure  statement  as  well  as 
the  part  4  risk  disclosure  statement  in 
the  disclosure  document. 


Th.e  Commission  is  proposing  to 
address  the  potential  for  duplicative 
dis<-.losure  cmateil  by  the  ro'.:ent  rule 
revisions  and  to  (dinjinate  the  nei  essity 
for  nrovitling  two  pres(  ribed  risk 
disclosure  statements  by  revising;  the 
part  4  risk  disclosere  statements  for 
CPOs  .u'.d  CTAs  to  iidd.ess  the  risks  of 
foreign  .>s  w<-ll  <is  m<  ;:iesti(  traiis.ictions. 
Rule  oO.iiib)  V  it  :i<i  b--  revised  tu  cross- 
refi-rence  the  pin  4  stalcmei:t.  In 
addition,  the  tenns  •  ;lomrstii:"  ami 
"loreigii"  previ.mslv  u^ri\  to  r<'fer  to 
cont;;'(  t  markets  or  i'\<:luinges  in  hireign 
iurisdii  Hops  are  pnip.ised  to  be 
rej.ii.uid  ivilh  the  terms  "I'nited  States" 
and  "non-rniled  S^ltes"  to  avoid 
coiihision  in  th.e  i  oiitext  of  oiferin;4s  in 
non-L'i;ited  .States  jurisdictions  to  non- 
I'ni'.CHl  Sl.ites  pmii  ipants  for  whom  the 
term  '  l>r«'ign"  does  not  mean  "non- 
I'nited  States  ■  --  Ride  15.-)  woulfl  iilso 
be  amended  to  p.-ovide  that  pools  neer' 
nol  be  treated  as  customers  for  the 
purposes  of  delivery  of  the  ri<k 
disclosure  statement. 

5.  Business  Background 

Rule  4.2  J(a)(2|  rurrentlx  recpiin  s 
dis(dosure  of  the  business  backgrounds 
of  the  pool's  CPO  and  CTA.  and  their 
priiu  ipals.  This  <lisclosure  requirement 
would  be  streamlined  bv:  (1) 
Eliminating  tin;  requirement  to  discU)se 
business  backgrounds  of  CHAs  except 
tho^e  of  major  CTAs.  i.e..  CTAs 
alliwaled  at  least  Iwenty-iivo  percent  of 
the  fund's  futur»'s  margins  and 
commodity  option  premiums;  and  (2) 
limiting  the  requi-i-ement  to  disclose 
business  b;!ckgrounds  of  principals  '^^  of 
Cl'Os and  CTAs  to  those  principals 
"who  participate  in  making  trading  or 
operational  def:isioiis  for  the  pool  or 
who  supiTvise  those-  so  engaged."  ^' 
Comment  is  requested  as  to  whether  the 
business  backgrounds  of  all  principals. 
f!ven  those  who  hold  a  passive 
ownership  interest  in  the  CPO.  should 
ccmtinue  to  be;  i^-quired  to  be  disclosed. 
The  busine.ss  backgrounds  of  trading 
managers,  who  represent  a  su!>s<-f  of 
CTAs.  and  their  principals  who 
participate  in  making  trading  or 
operational  dc;t;isions  or  superv  ise 


'mIIcs  t,»-t;crii!l>  t(.(:T.\ 


-j  ber  no!e  20  supra  ur;d  iir.cotiipuiiv  inj;  text. 

7('r:;ain  pools  lock  in  iniluil  invostmcnts  for  ii 
.■.(KJdfied  period  t)eforp  al!ov\in,(;  Hiiy  rt'drmptioi-.s. 
I  hfft'  iirp  no  ruhvi  requiring  dViiiltibility  of 
i  ■.'(Vtnptioii  of  pool  interests  In  vcrj'  .••hort 
linji-framcs  as  for  iiivestmenl  (onijvinics.  hriiLC  t!;e 
.  dddd  irif>ortanco  of  volhtillty  di.scUiFcrc 


*-  D-r  Kuif  iO.(i(a)  statement  was  required  to  !»• 
pruv  ided  by  hCMs  and  IBs  to  clients  (ipening 
tore'.p:  >•.;•;. res  o,-  foreign  option  accounts  and. 
pi.rs'.uinl  to  Rule  30.6(bl,  by  CHOsand  CT.Vs  tradi.nj) 
lOreipn  c  or.'.riic  Is  for  tlieir  pool  or  clients. 

'   r.8  IK  17-JTO  (.\pril  S,  19fl.U 


^■•■iV.is  disc.s.slop.  oiMi 
di.sclosure  (tot  '..nrnts. 

"I'urMiii:-.!  'o  current  K.:le  ^.lOfei.  tin-  ti  r.-n 
"prii:<  ip«l"  i.-.cludes.  with  tcspett  to  ti;i  entity,  a- 
Miic  proprietor.  Rer.i-rni  partref.  ofru.er  or  din-cHT. 
or  person  oc<  upying  a  similar  s'.itj.s  or  perfi.rining 
sin.ilar  functions,  having  t!ie  (lower.  rii.i-ctiy  or 
indirectly,  torterci.se  a  control'ir.o  i.'-.ni:en<e  cvpr 
ttie  at  ti\  ities  oi  the  entity.  Holdc^s  and  lier.efit.ial 
ovvi;ers  of  at  least  ten  percent  of  t!;e  d'O  iir  ITTA 
and  persc.r.s  vviio  conlribult^  at  'ci'Sl  ten  |)<rre';l  of 
the  CIXTs  or  l.T.A's  uipital  are  ai.sf>  int  i..tl<  d. 

■^Aii  prinrijials  wouiil  t  oi:i:r;iie  to  be  nijuired  to 
lie  rar-.eri  ii:  •.).(■  ili.st  !os;,re  (tut  iXicnt. 
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persons  so  engaged  would  also  b- 
required  to  be  disclosed. 

6  Principal  Risk  Factors 

As  noted  above,  cxurent  Rult> 
4.21(a)(17)(ii)  requires  the  inclur>ion.  a\ 
t.he  front  of  the  disclosure  docum^*nt,  of 
a  "boiler-plate"  risk  disclosure 
statement  that  describes  genericaiiy  the 
risks  of  pool  investments.  Proposed 
Rule  4.24(g)  would  require,  in  addition 
to  this  required  disclosure,  a  discussion 
designed  to  address  risk  factors  specific 
to  the  pool  offered.  This  discussion 
would  address  the  volatility  of  the  pool 
investment  as  compared  to  inv>^stments 
in  other  types  of  trading  vehit.les  and 
other  risks  relating  to  the  particular 
trading  program  to  be  followed,  such  os 
risks  resulting  from  concentration  of 
investments  in  particular  commodities 
or  contracts  or  from  trading  foreign 
contracts  that  are  subject  to  currency 
rate  flurtuatinns.  Risks  relative  to 
transactions  in  off-exchange 
instruments,  e.g..  counterparty 
creditworthiness  risks, '■"  or  to  the  Uck  of 
relevant  experience  of  the  CPO  or  CTA^ 
should  also  be  addressed.  The 
Commission  believes  that  a  succinct 
"plain  English"  discussion  of  the  risks 
of  the  investment  being  offered  would 
be  highly  material  to  the  prospective 
participant's  evaluation  of  the  propo".rd 
investment  and  that  this  type  of 
disclosure  warrants  particular  aftenfit)n 
when  complex  over-the-counter 
transactions  are  contemplated. 
Establishment  of  an  express  requirement 
for  disclosure  of  principal  risk  factors 
essentially  codifies  disclosures  that 
would  likely  be  required  und-T  the 
specific  requirements  of  existing  r.il"s 
or  as  material  information. ^^ 

The  Commission  welcomes  comment 
as  to  w  hether  additional  guidance 
should  be  given  in  the  rule  as  to  the 
types  of  risk  factors  that  should  be 
discussed  and  as  to  any  specific  factors 
that  should  be  identified  in  this  context 


"The>e  riski  rT-..iy  differ  rr.uteii«liy  from  :r..>— 
entailed  ir.  exchd.nne-trddt'd  fu'.jr<«  a;-.<j  opi.or, 
irftnsac'.iOr.s.  which  are  rvatm>(i  by  Lle.i.-in(j 
i»rK<!r.i2.i;ion  gudrar.tite.s.  daily  md.*Ki.-ig-:o-:r.r-»" 
iind  wf.lemenl.  and  segregrttlon  a.id  :r.i:M.Ti..,.'T» 
f.dpita!  retji.irenier.ts  ripplicubie  to  i.'.ter.-nedi.j'ii:s 
TraP.sjctio.'jS  entered  dL.-ett.'y  ;>''.'.ve<-n  two 
<o'..riterp,i.tiB*  gener-illy  do  r.ot  ber^efit  from  «,.'  .1 
prolettions  and  e.xpose  t.he  p^rtie*  to  th»  r..>»  ■•)f 
counterpa.ty  Oolaalt. 

"•This  requi.'enen!  is ronsi'.ier.i  w.:n  St<. 
rf<|..ireirients  for  pjDiit  nfferini^s  nnd  ir-.eMn.H.-f 
Lompa.".y  offerinns.  See.  eg  .  Item  3  of  Form  S-1, 
which  requires  a  discuuion  of  the  pnnrijwl  fsrtnrs 
that  ninke  the  offering  ^peciiiotive  or  one  of  .".i^S 
risk  and  Item  4(r)  of  Form  N-IA  which  riKj-i.-o*  .1 
brief  discuMion  of  the  "principal  risk  factors 
avsociated  with  investment  in  Registrant,  im  ludir^ 
fa<:tor^  peculiar  10  the  Kegistrhni  as  weil  as  thoM? 
(;enerally  anendanf  to  investment  in  an  invesL-ner.i 
company  with  :n»estm<•.^^  pohcies  „n<i  ob^cin-f 
sirr.i.d,"  'o  Re^isirant's." 


7  Use  of  Proceeds 

I'nder  current  Rule  4.21(ai(lKvii)). 
the  pool  operator  must  describe  the 
types  of  commodity  interests  that  thf 
pool  is  expected  to  trade  and  any 
restrictions  or  limitations  on  such 
trading  established  by  the  CPO  Current 
Rule  4.21(a)(9)  requires  a  description  of 
the  manner  in  which  the  pool  will  fulfill 
its  margin  requirements  and  of  the  form 
in  which  non-margin  funds  will  be  held 
The  nature  of  non-cash  items  must  be 
described  and  the  person  to  whom  any 
income  generated  by  such  items  will  be 
paid  must  be  idenfifi'^d.  Taken  togethf^r. 
Rules  4.21(a)(l)(viii)  and  (a)(9)  caTl  for 
information  concerning  all  types  of 
trading  and  investments  in  which  the 
pool  is  expected  to  engage.  .-Ks  a  re^^ulf. 
under  current  rules,  CPfJs  generally 
provide  a  description  of  the  overall 
trading  activities  of  the  pool,  such  that 
the  full  range  of  transactions,  whether  in 
securities,  commodity  interests  or  other 
tvpes  of  interests,  is  disclosed. 

I'nder  the  proposal,  current  Rules 
4.21(a)(l)(viii)and  4.2Ha)(9)  would  b»? 
(  onsolidated  into  Rule  4.24(h)  under  the 
ciiption  "L'se  of  Pioc^^tnis"  **  and  revised 
to  better  reflect  changes  in  the  nature  of 
funds  management.  Proposetl  Rule 
4.24(h)  would  retjuire  the  dt^scription  of 
the  pixii's  trading  f^' to  include  not  only 
transactions  in  commodity  inten-sts  but 
also  any  other  types  of  int'^trests  in 
which  the  pool  is  expected  to  trade. 
With  respect  to  pool  funds  that  are  not 
deposited  as  margin  or  held  in  cash  or 
rash  equi\  alents.  the  proposed  ra!«' 
would  require  disclosure  of  the  nature 
of  such  property,  for  example,  whether 
It  consists  of  securities  listed  on  a 
national  securities  exchange,  bonds, 
commercial  paper  or  interests  in 
commodity  pools,  whether  such 
property  is  subject  to  state  or  ftjderal 
regulation  or  to  regulation  by  a  foreign 
go\-emment,  and  any  investment  rating 
applicable  to  such  property.  The 
proposed  rule  also  would  n-quire  the 
{;PO  to  indicate  the  tvp*^  of  rusiodian. 
f.fi .  b.'ink.  broker-dealer  or  witier  entity, 
which  will  hold  property  not  deposited 
as  margin  dt  option  premiums  and  the 
jurisdiction  where  held,  if  other  th.:in 
the  L'p.ited  States.  The  Commission 
believes  that  the  proposed  use  of 
proceeds  provision  should  provide  a 
more  c  oherent  statement  of  the  matters 
called  for  by  current  requirements  in  a 
manner  that  is  consistent  with  ciir.'ent 
practice 


'  'Captions  iiTH  propOM'd  to  t>e  n«>vy>fl  to  !r,<  r<vj-'j 
.•...s«>  ol  reference  to  the  rules. 

'"'The  proposed  rjte  would  aKO  Cn!'  sp>'c  ifirally 
for  n  oe^-criplion  of  t.le  riiid:.".);  prr>i;r.>-T»  !•-,..!  will  b- 

(.),")VM;ii 


8.  Fees  and  Expenses 

Rule  4.21(a)(7)  currently  requin^s  a 
description  of  the  expenses  that  the  (Tt) 
knows  or  should  know  have  been 
incurred  in  the  past  year  or  will  be 
incurred  in  the  current  year.  Expenses 
required  to  be  disclosed  include, 
without  limitation,  fees  for 
management,  trading  advice,  brtikeragt- 
commissions,  legal  advice,  accountini; 
and  organizational  sen'ices.  Rule 
4.21(a)(14)  requires  disclosure  of  f"es 
and  c  omiiiissions  paid  in  connc^c  tion 
with  solicitations  for  the  pool.  Prupcjs«».J 
new  Rule  4  24(i)  would  combine  the 
requi.'ements  of  Rule  4  21  (ci)(7)  and 
(t:)(14)  to  provide  in  a  single  section  oi 
the  disclosure  document  a  complete 
discussion  of  costs  incurred  by  the  poiiJ 
for  rdl  purposes. 

The  proposed  provision  relating  to 
fees  and  expenses  (Rule  4.24(i))  req'.ji,'i->. 
a  detailed  description  of  fees  and 
expenses,  including  certain  fm^s  ami 
expenses  that  are  not  specific-ally 
enumerattKl  in  current  Rule  4.21  but 
that  constitute  material  disclosu.r»'S  it:>d 
<ire  thus  required  to  be  disclosed."' 
Thus,  clearance  fe«^s  4nd  ft>es  paid  to 
national  exchanges  and  self-regul.itory 
organizations.  incenti\  e  fees,  inciudi.^.^ 
any  disproportionate  shart>  of  profits 
allocated  to  the  CPO.  i.e..  a  right  of  thi- 
Clfl  to  receive  a  greater  than  pro-nta 
share  of  the  pool's  profits,  and  fees  i^id 
expenses  incurred  as  a  result  of 
investments  in  investee  pools  and  o'.h'\' 
i:i\'estment  vehicles  or  to  fund  the 
gu.irantee  of  a  limitcid  risk  pool,  would 
be  requin^d  to  be  set  forth  specifically  i:i 
tile  table.  In  addition,  the  propos"d  ndf 
would  f  la.rify  that  disclosure  of  fef>s 
paid  in  connec  ticjn  with  solicitations  for 
the  pool  must  include  trailing 
I  ommissions  as  well  as  any  type  of 
benefit  that  may  accrue  to  person^ 
i-n.^aged  in  such  solicitations. 

Expenses,  fees  and  commissions  ari- 
assesst^d  based  on  various  factors.  For 
example,  brokerage  fees  are  assess<>d 
based  on  a  round-tu.Ti  commission, 
manngt'ment  f<H!s  may  be  based  on  the 
net  asset  value  of  the  pool's  assets, 
incentive  fees  on  trading  profits,  and 
sales  commissions  may  be  charged  as  a 
percentage  of  the  prcjceeds  of  the 
offering.  A  description  of  each  sepjirati' 
f>>e  ,ind  expense  may  not,  however, 
convey  a  clear  undi^rstanding  of  the 
actual  portion  of  each  pool  participation 
absorbed  by  fees  and  expenst^.  An  the 
risk  disclosure  statement  required  by 
(  urrent  Rule  4.21(a)(17)  indicates,  "iii 
some  cases,  commodity  pools  are 
subjec  f  to  substantial  charges  for 
ni.m.tgement.  advisory  and  brokeragi- 


'  •  S.M-  'io'"  4H. 
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ffos,"  aii<i  "it  may  be  necessan  for  those 
pools  thii  are  subject  to  these  charges  to 
make  substantial  trading  profits  to  avoid 
depletion  or  e.vhaustion  of  their  assets." 
To  foster  a  better  understanding  of  the 
nature  ojf  those  costs  and  their  impact 
upon  thrinvestment.  the  proposal 
would  require,  in  addition  to  a  narrative 
description,  a  tabular  presentation  of 
fees  and  expenses  from  all  sources 
setting  forth  how  the  break-even  point 
for  the  pool  is  calculated  ("break-even 
analysisj").  As  noted  supra,  the  "break- 
even point"  for  the  pool,  i.e.,  the  trading 
profit  that  a  pool  or  trading- program 
must  realize  in  its  first  year  to  equal  all 
fees  and  e.xpenses  such  that  a 
participint  or  client  will  recoup  its 
initial  investment,''-  would  be  required 
to  be  set  forth  as  a  single  figure  in  the 
forepart  of  the  pool  disclosure 
document,  expressed  as  a  percentage  of 
a  unit  .of  initial  investment.  The  break- 
even analysis  would  provide  an 
explanation,  in  tabular  form,  of  how  the 
break-even  point  is  calculated,  taking 
into  account  all  fees,  expenses  and 
commissions  applicable  to  the  pool.  The 
proposal  would  require  the  break-even 
analysis  to  be  prepared  in  accordance 
with  rules  promulgated  by  a  registered 
futures  association  pursuant  to  section 
1 7())  of  the  Act.  As  noted  above.  NFA 
has  filed  with  the  Commission  a 
proposed  interpretation  of  Compliance 
Rule  2-13  which  would  set  forth  how  a 
break-even  point  must  be  calculated  and 
the  format  in  which  such  calculation 
must  be  di.sclosed.'''  The  Commission 
believes  that  these  proposed 
requiremjonts  with  respect  to  fees  and 
expenses  will  serve  to  better  codify 
disclosiuies  required  under  existing 
rules  and  assist  readers  of  disclosure 
documents  in  understanding  the  nature 
and  effect  upon  investment  returns  of 
costs  incidental  to  the  offering  and 
operation  of  the  pool.  The  Commission 
requests  comment  as  to  whether  a 
description  of  fees  and  expenses  should 
continuejto  be  required  or  whether  the 


'-  Tn.s  di-jlr.ition  wci:ld  be  s«-;  k..-;:.  ir.  Kule 
4.10,r.i. 

''.A*  .s«';  fLhh  in  NT-'.\'s  p.'opospd  inlerprrtiitio!-. 
(.(■  Comfjl-arlqe  Riile  2-13.  to  calculate  the  broiik- 
e\  rn  point,  kbe  CPO  would  df  tennine.  per  unit  of 
pa.Ticipatior.,  the  amount  of  fees  a.-id  expenses 
ext'pctcd  to  be  incu.Ted  by  the  pool  during  its  first 
year  of  operation  and  subtract  from  that  amount  the 
.iri-.ount  of  i?itcrest  income  expected  to  be  earned  by 
the  fiooi  in  i\i  first  year,  to  obtain  the  pool's  gross 
trading  profit  necessary  for  the  pool  to  retain  its 
initial  net  ajset  value  per  unit.  The  CPO  would  then 
determine  tte  amount  of  additional  trading  profits 
c.ece.ssary  tci  Offset  the  incentive  fees  which  the  CPO 
would  charge  for  managing  the  pool.  Finally,  the 
CI'O  would  calculate  the  total  amount  of  trading 
i;,coir.e  that  the  pool  must  earn  to  equal  the  initiai 
spi'.inp  prico  per  unit  after  one  year.  This 
Cuicuialion  Would  be  required  to  be  pre.vMiled  in 
Uib.-.ar  !or::i 


break-even  analysis  is  sufficient  to 
accurately  describe  the  costs  of 
participation  in  a  pool. 

9.  Conflicts  of  Interest  and  Related  F'arty 
Transactions 

Pursuant  to  current  Rule  4.21(a)(3),  a 
description  of  any  actual  or  potential 
conflict  of  interest  regarding  the  pool  on 
the  part  of  the  CPO.  CTA.  FCM.  IB  and 
their  principals  must  be  included  in  the 
disclosure  document.  This  discussion 
must  include  a  description  of  any 
arrangement  whereby  the  CPO,  CTA  or 
their  principals  may  benefit  from  the 
maintenance  of  the  pool  account  with 
the  FCM  or  from  its  introduction  to  an 
FCM  by  an  IB.  Like  current  Rule 
4.21(a)(3),  proposed  Rule  4.24(j)  would 
require  disclosure  of  any  conflict  nf 
interest  on  the  part  of  the  pool's  CPO 
and  its  principals.  Subject  to  the 
requirement  that  all  material 
information  be  disclosed,  the  proposal 
would  eliminate  such  disclosure  with 
respect  to  CTAs  allocated  less  than  ten 
percent  of  the  pool's  futures  margins 
and  commodity  option  premiums  and 
investee  pocjls  allocated  less  than  ten 
percent  of  the  pool's  assets.'-*  The 
proposed  rule  also  would  require 
disclosure  of  conflicts  of  interest  with 
respect  to  any  persons  providing 
S(!rvices  to  the  pool  or  soliciting 
participants  for  the  pool.  This  provision 
would  encompass  certain  categories  of 
Commission  registrants  specified  in  the 
existing  rule.  i.e..  FCMs  and  IBs.  as  well 
as  any  other  person  providing  services 
to  the  pool.''"*  The  Commission  believes 
that  the  purposes  of  conflict  of  interest 
disclosure  are  not  limited  to  situations 
where  such  conflicts  relate  to  a 
Commission  registrant  and  that  there 
may  be  unregulated  parties,  e.g..  a  CPO 
affiliate  acting  as  counterparty  to  over- 
the-counter  transactions  with  the  pool, 
as  to  whom  such  disclosure  mav  be 
equally  material.  Consequently,  the 
Commission  proposes  to  delete  the 
specific  reference  in  the  current  rule  to 
the  pool's  FCM  and  IB  and  their 
principals  and  to  substitute  more 
general  terminology  intended  to  include 
but  not  to  be  limited  to  FCMs  and  IBs. 
Although  the  express  requirement  of 
disclosure  of  conflicts  of  interest  on  the 
part  of  FCM  and  IB  principals  would  be 
eliminated,  disclosure  of  such  conflicts 


f-*  Under  !ne  general  mate.-iuiity  standard. 
disciosi..-p  of  contacts  of  interest  on  the  part  of 
CT,\s  and  CPOs  of  investee  pools  b«!low  the  ten 
percent  thresholds  would  be  required  if,  in  light  oi 
cili  reie\anl  circu.-nslances,  including,  for  example, 
the  natu.-e  and  severity  of  the  conflict,  such 
dlscios.re  wcuid  be  material  to  prospective  pool 
participants. 

»■•  However,  current  Rule  4.21(h/  woulo  refjulri' 
riisck'S.::'?  of  til  rr.fiterial  conflicts  of  intere.st. 


may  be  requin>d  as  material  information 
in  specific  situations,  e.g..  where  an 
FCM's  majority  owner  or  other 
controlling  person  has  such  a  conflict  in 
regard  to  the  pool. 

In  addition,  the  current  provision 
requiring  the  description  of  carrying 
broker  or  introducing  arrangements 
benefitting  the  CPO  or  CTA  and  their 
principals  has  been  revised  to  make 
clear  that  payments  for  order  flow  and 
soft  dollar  arrangements  must  be 
included.  Payment  for  order  flow  is  a 
practice  whereby  FCMs  and  IBs 
compensate  CPOs  and  CT.\s  for 
directing  customers  to  them.  Soft  dollar 
arrangements  consist  of  arrangements 
whereby  customer  or  pool  funds  are 
used  to  pay  for  research  or  other 
services  that  benefit  the  CPO  or  CTA. 
Both  practices  have  been  of  concern  to 
regulators  because,  among  other  things, 
they  are  often  inadequately  disclosed,** 

Separately,  under  proposed  Rule 
4.24(k)  { 'Related  Party  Transactions"), 
any  material  transactions  or 
arrangements  for  which  there  is  no 
publicly  disseminated  price  between  the 
poo!  and  any  person  affiliated  with  a 
person  providing  ser\ices  to  the  p<jol. 
would  be  required  to  be  disclosed, 
including  the  costs  of  such  transactions 
to  the  pool.*"'  The  Commission  believes 
that  this  type  of  disclosure  may  be 
viewed  as  already  required  in  manv 
cas«!s  under  the  general  requirement  that 
material  information  be  disclosed. 
However,  given  the  increasing  use  of 
over-the-counter  transactions  in  which 
pools  contract  with  the  pool  operator  or 
an  affiliate  of  the  pool  operator,  an 
express  requirement  for  s'uch  disclosure 
appears  warranted. 


"Sie.  v.^..  Sl;C  Reie.ise  Nc.  J4-3Ul2»i   SH  KR 
IJO'M  (October  t>.  iwni  and  Mi.rkrt  200ti.  .\n 
Examination  cf  Curnnt  Equity  \tarkrt 
rh\i^k,pments.  Study  V,  Hfft  Exrcution  (Ui\  ision  of 
M,!r>,et  Regulation.  StC.  |an;.ar>  l<t<M). 

' "  The  purpose  of  this  requirement  is  illus;.',i!cd 
by  the  eve.-.!s  preceding  the  demise  of  Stotier 
Kunds.  Inc..  a  wholly-owned  sub.'idii'rii  of  Stotier 
Ciroiip.  Inc.  ("Sioi!er(;ro„p";.  a  registered  JCM.  See 
Complaint.  CFTCv.  Stctltr Fund^.  Im  .  Civil  At tion 
So.  !)0C  4387  (N.D.  III.  |i.:>  31.  1990).  Ihe 
defendant.  Siotler  Funds.  In( ..  was  the  general 
partner  and  CPO  of.  a.mong  other  pools.  Ciompass- 
Futures  K'jnd  ("Compass"'  and  Advanced  Portfolio 
Management.  Limited  Pa.".nership  (",\dvanced  "I. 
The  Commission's  compiaini  included  allegations 
that  in  December  1989.  Compass  used  pool  funds 
In  the  amount  of  approximately  54,550.000  (about 
80'^-r.  of  its  BssetsI  to  purchase  commercial  paper 
issued  t)\  .Stotier  Group  and  that  Advanced  used 
pool  funds  in  tne  a.mcunt  of  approximately  SI 
miliicn  (about  \Q'\  ol  its  assets)  to  make  a  loan  to 
Slotirr  Group.  The  disclosure  documents  of 
Compass  and  Advanced  did  not  disclose  such  us<-s 
of  pool  funds.  The  limited  pa.nnerskip  agreement 
for  Lonpass  specifically  precluded  the  use  of  pooi 
funds  to  n'.iike  loans 
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10.  Litigation 

Current  Rule  4.21(a)(13)  requires 
disclosure  of  any  material 
administrative,  civil  or  criminal  action 
within  the  five  years  preceding  the  date 
of  the  disclosure  document  against  the 
CPO,  CTA(s).  FCM.  IB  and  their 
principals.  Like  the  current  rule, 
proposed  Rule  4.24(1)  would  require  the 
disclosure  of  administrative,  civil  or 
criminal  actions  against  certain  persons 
involved  in  operating  or  trading  the 
pool  during  the  five  years  precediFig  the 
date  of  the  disclosure  document. 
However,  this  requirement  would  bo 
substantially  simplified.  Concluded 
actions  that  resulted  in  an  adjudication 
on  the  merits  in  favor  of  such  persons 
would  not  be  required  to  be  disclosed. 
In  addition,  disclosure  of  the  litigation 
background  of  FCMs  and  IBs  would  be 
limited  as  follows.  First,  with  respttrt  to 
litigation  brought  by  private  parties,  the 
proposed  rule  would  provide  for  the 
materiality  of  the  action  to  be 
determined  by  reference  to  the  potential 
financial  impact  upon  the  FCM  or  IB. 
Specifically,  an  action  would  be 
considered  material  if  it  would  be 
required  to  be  disclosed  in  the  notes  to 
the  registrant's  financial  statements 
prepared  pursuant  to  generally  arcepti'd 
accounting  principles  ("GAAP"1 
Generally,  under  GAAP,  certain 
information  regarding  litigation  must  be 
disclosed  if  the  potential  of  a  financial 
loss  from  the  litigation  is  either  probable 
[i.e.,  likely  to  occur)  or  reasonably 
possible  (more  than  remote  but  less  ihiin 
likely).**  Except  for  events  occurring 
subsequent  to  the  issuance  of  the  latest 
certified  financial  statements,  under  this 
paragraph,  litigation  required  to  be 
disclosed  would  already  have  been 
disclosed  in  the  FCMs  or  IBs  latei.1 
certified  financial  statements 

Second,  the  requirement  to  disclose 
actions  brought  by  the  Commission  and 
other  regulatory  agencies  against  FCMs 
and  IBs  would  be  streamlined  Actions 
brought  by  the  Commission  would  be 
treated  differently  from  those  brought  by 
other  regulatory  agencies  due  to  the 
presumptively  greater  significance  ot 
such  actions  to  an  investment  decision 
All  actions  brought  by  the  Commission 
would  be  considered  material  other  than 
concluded  actions  which  did  not  result 
in  fines  exceeding  550.000  and  did  not 
involve  allegations  of  fraud  or  other 
willful  misconduct.  Actions  brought  bv 
any  other  federal  or  stale  agency  or  by 
a  self-regulatory  organization,  whether 
domestic  or  foreign,  would  be 
considered  material  if  they  involved 


allegations  of  fraud  or  other  willful 
misconduct.** 

In  addition,  the  proposed  rule  would 
eliminate  the  requirement  to  disclose 
litigation  against  CT.-\s  allocjited  less 
than  twenty-five  percent  of  the  pool's 
initial  futures  margins  and  commodity 
option  premiums  and  the  princ  ipals  of 
FCMs  and  IBs.  Of  course,  as  noted  above 
with  respect  to  conflicts  of  interest  vn 
the  p.^rt  of  FCM  and  IB  principals,  the 
requiri'jment  to  disclose  all  material 
information  may  require  such  discla-^ure 
in  particular  cases.  Proposed  Rule 
4.24(7)  also  requires  disclosure  of 
litigation  against  a  pool's  trading 
manager,  if  any,  and  its  principals,  a 
requirt-nient  which  is  encoinpiissed 
within  the  existing  n'quiremont  for 
diM  !o>uro  of  litigation  against  CTAk. 

1 1   Limited  Risk  Pools 

So-called  "guaranteed  pools,  '  which 
generally  are  designed  to  assure 
participants  the  return  of  their  initial 
investment,  have  been  extensively 
offered  in  recent  years.  Such  pools 
generally  commit  a  significant  portion 
of  their  assets  to  interest-bearing 
instruments,  letters  of  credit  or  other 
investments  to  fund  the  "guarantee  " 
and  correspondingly  reduce  the  level  of 
their  futures  or  other  investments.  Many 
"guarantee"  structures  require  that  the 
participant  maintain  his  investment  in 
the  fund  for  a  specified  period  of  years 
in  order  to  realize  on  the  guarantee. 
Because  such  structures  impose 
significant  costs  which  limit  the 
potential  for  futures  and  other 
investment-related  returns,  are  ofinn 
subject  to  significant  conditions,  n.g.. 
that  redemption  rights  not  be  exercised 
for  a  specified  period  of  years  from  the 
date  of  the  initial  investment,  and  are 
subject  to  varying  degrees  of  risk  of 
nonfulfillment  due  to  unfon-seen 
trading  losses  or  other  reast'i.s.  the  use 
of  "guarantee  "  terminology  in  pool 
disclosure  documents  raises  certain 
rt'gulator)  concerns.  These  concerns 
relate  to  such  matters  as  the 
representations  expressly  or  impliedly 
made  as  to  the  natu.'-e  and  security  of  the 
poo!  investment  and  the  impact  of  the 
guarantee  structure  upon  the  ov.TdH 
inve';::neni.  In  Advisory  86-1   ' ,  the 
Division  of  Trading  and  Markets  set 
forth  certain  disclosures  that  should  In- 
ni.ide  in  this  context  to  assure  that 
pr(ispc(  ti-.o  investors  are  apprised  o) 
material  information  ( oncerninj; 
guarantee  stniclures.  These  incdude.  fi  r 
ex'.mple,  statements  ihat  a  spe(  ifi.  <i 


percentage  of  each  unit  of  particip.ifion 
in  the  pool  has  been  set  aside  to 
purchase  the  guarantee,  that 
red'^mptions  a.^e  not  available  for  a 
specified  period  and  that  additional 
expenses  and  management  fees  are 
charged  in  connection  with  the 
guarantee,  as  applicable. 

Proposed  Rule  4.24(o)  would  codify 
minimum  disclosures  relevant  to 
limited  risk  pools.  I'nder  the  proposil, 
the  term  "limiied  risk  pool"  would  be 
defined  in  Rule  4.10(i)  to  mean  "a 

f)ool  •    •   *   ihaf  is  designed  to  limit  tiir 
OSS  of  the  initial  investment  of  its 
participants."  Rule  4.24(o)  would 
generally  codify  Advisory  86-1  by 
requiring  the  fPO  of  a  limited  risk  pool 
to  descTibe  the  nature  of  the  limitation 
on  risk  intended  to  be  provided,  ihe 
manner  in  which  the  limitation  is 
achieved,  including  the  cost  of 
providing  it,  the  conditions  that  must  Id- 
satisfied  for  participants  to  receive  the 
benefits  of  the  risk  limitation  and  the 
circumstances  in  which  the  risk 
limitation  becomes  operative,'"  CPt)s 
ore  also  reminded  of  the  admonition  in 
Advisory  86-1  that  "(a)ny  statements 
that  suggest  that  the  risks  of  futures 
trading  are  dinrreased  by  reason  of  this 
stnuture  have  a  high  potential  to 
mislead  or  deceive  and  could  result  m 
serious  violations  of  the  Commission's 
regulations  and  anti-fraud  provisions.  ' 

12  Other  Proposed  Changes 

Current  Rule  4.21  requires  certjin 
negative  statements  to  bo  made  in  a  poni 
disc  losure  document  where  there  is  no 
pertinent  information  to  report.  A  (.P() 
must  state,  if  true,  that  there  are  no 
ac  tual  or  potential  conflicts  of  inten-st 
regarding  any  aspect  of  the  pool  on  the 
part  of  certain  persons,  that  certain 
persons  do  not  own  any  beneficial 
interest  in  the  pool,  that  no  materi.d 
litigation  occurred  within  the  past  five 
years  against  the  CPO.  CTA.  FCM,  IB 
and  their  principals,  and  that  the  CPO, 
CTA.  and  their  principals  will  not  tr^de 
for  their  own  accounts.  These  negativo 
statements  would  no  longer  be  requirt-d 

Proposed  Rule  4.21  would  permil 
(i'Os  to  provide  prospective 
p.ulicipants  who  are  accredited 
investors  as  defined  in  Rule  501  of 
Regidation  D  of  the  Securities  Ac;t  ■• 
with  a  notice  of  intended  offering  .'uiii 
term  shm;!  prior  to  delivery  of  the 


"Siw  K.\i>B-S  (.\i:coijnling  to.-  C'oniiri^.'nrif-".) 
ri'l.ili.'ig  to  (li>j  losuri?  of  co:iIii«Hi>ririPs.  in'  ludinii; 
l.:.ii:io:i 


■••!.i:.>;a!iun  disi  lo-i^^rps  in  t.T.\  Jim  lusii; 

•.l.TipMlfd  in  'l.^^.il.ir  fashion. 

'"(iq(W-l'J86Tnj.'!.sferBin(l.>r). Conr-.  ^  .;   l 


!(lh. 


frrt.-isff.-jbility  und  icilunniiti.jn,  wuu.'l  r»N,uii..' , 
<J«ic.-'.p!*.on  (.'  ri'.'-irii.rions  on  r>"diT..[.ii(iii  j'.so. 
wilh  ii;o  pool's  invt!s;irieiils.  The  Conn.i>isi.)ii 
intends  tl-.rf:  t.'in  lJ)«.^;.^sion  ip.cl'j<:e  a  dPMrij.ti 
of  ,itiy  r"'s!::r:ions  on  tfansleraDilitv  nnii 
ri'().'mj)ti(in  diit?  !(>  us.>  of  pool  funds  U>  Mippui: 
j;.i,:r<;:il"t!  and  of  .!ny  r<!s;rn:t;n.^5  iipon  v.>Ntiiiij; 
^u.jrfint'M^. 

'  K(  m  ¥.,>'.•'  no. MM  :i'i^); 


i.,'.  1 
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disclosure  document.  This  provision 
sh(  (lid  facilitate  the  offering  of  pools 
that  quahfy  for  relief  from  registration 
undpr  the  Securities  Act  as  private 
offi'hngs. 

I  te  Commission  is  requesting 
coi  TL-nent  as  to  whether  there  are 
sptaific  situations  in  uhich  the 
stn  amlined  disclosure  document 

pre  loosed  herein  may  not  offer  adequate 
prctfeciion  to  prospective  and  e.xisting 
pof  I  participants  or  managed  account 
clit  Ills.  Further,  the  Commission 
req  j  ests  comment  as  to  whether 
adc  itional  changes  to  further  streamline 
theiequirementsof  Rule  4.21  and  4.31 
anc   improve  the  clarity  of  such 
dis  :  csLu-es  could  be  made  without 
red  jcing  customer  protection  and  on 
wh  ^her  any  additional  disclosures 
she  I  Id  be  required. 

I I  e  Commission  also  requests 

con  Tient  on  whether  the  requirement  in 
Cyr  ■  'nt  Rule  4.21(d)  (proposed  to  be 
nu::bered  as  Rule  4.21(b))  that  a  CPO 
mu ;  receive  from  a  prospective  pool 
parjcipant  an  acknowledgment  that  the 
par  icipant  has  received  a  disclosure 
doci  ment  for  the  pool  continues  to  be 
necBssary. 

C.  iiCtion  4.26— Ust'.  Amendment  and 
Fill :  g  of  Disclosure  Documents 

Except  as  follows,  the  requirements 
for  i  pdating  pool  disclosure  documents 
w.oird  remain  substantially  unchanged 
and  are  proposed  to  be  set  forth  in  Rule 
>  The  Comgiission  is  proposing  to 
ltd  from  six  to  nine  months  the 
imum  period  between  the  date  on  a 
iosure  document  and  the  date  of  its 
(This  would  conform  the  updating 
rements  of  pool  disclosure 
doc  iments  to  those  of  Section  10(a)(3) 
of  th^  Securities  Act  for  public 
secirities  offerings.''  As  under  current 
4  21(b),  two  copies  of  each 


4.2(1 

extt 

mai 

dis( 

use 

requ 


are; 

pre 

4.21 

4  "> 


ivitb 


Rule 

amendment  to  the  disclosure  document 
must  be  fded  within  twenty-one 
calet  dar  days  of  the  date  upon  which 
the  3Dol  operator  first  knows  or  has 
reas:n  to  know  of  the  defect  requiring 
the  .iTiendment.  There  has  been  some 
uno  f  lainty  as  to  whether  amendments 
'  ibject  to  the  twenty-one  day 
ing  requirements  of  current  Rule 
5)(1)  (renumbered  as  Rule 
6  [  i)(l)).  The  Commission  is 
con!  i  rming  that  such  amendments  may 
be  u5?d  simultaneously  with  their  filing 
the  Commission,  i.e.,  not  more 


•..on  10(a)(3)  of  the  Securitie.s  .Act  requires 
~..«  i|:  en  a  securities  prospectus  is  used  more  tiian 
ii.ne  I :.  onths  after  the  effective  date  of  the 
r"s;ist  •,  lion  statement,  information  contained 
■•.rrt»  r  c:ay  not  t>e  as  of  a  date  more  than  si.xtccn 
r.-or.'.  .   prior  to  such  use  if  the  information  is 
Ni'.ow  •;  and  can  be  furnished  withoul  unrraMnuibif 
::).■'  c  -expense. 


than  twenty-one  days  after  the  date  on 
which  the  pool  operator  first  knows  or 
has  reason  to  know  that  the  disclosure 
document  is  materially  inaccurate  or 
i.acomplete 

IV.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulator>'  Fle.vibility  Act 
CRFA").  5  U.S.C.  601-611  (1988). 
requires  that  agencies,  in  proposing 
rules,  consider  the  impact  of  those  rules 
on  small  businesses.  The  rule 
amendments  discussed  herein  would 
affect  registered  CPOs  and  CTAs.  The 
Commission  has  previously  established 
certain  definitions  of  ■"small  entities'"  to 
be  used  by  the  Commission  in 
evaluating  the  impact  of  its  rules  on 
such  entities  in  accordance  with  the 
RFA.'-«  The  Commission  previously 
determined  that  registered  CPOs  are  not 
small  entities  for  the  purpose  of  the 
RFA.''  With  respect  to  CTAs.  the 
Commission  has  stated  that  it  would 
evaluate  within  the  context  of  a 
particular  rule  proposal  whether  all  or 
some  affected  CTAs  would  be 
considered  to  be  small  entities  and.  if 
so.  the  economic  impact  on  them  of  any 
rule."'*' 

The  amendments  proposed  herein 
would  reduce  rather  than  increase  the 
requirements  of  Rule  4.21  for  CPOs  and 
the  requirements  of  Rule  4.31  for  CTAs. 
Accordingly,  pursuant  to  Rule  3(a)  of 
the  RFA  (5  U.S.C.  605(b)).  the  Acting 
Chairman,  on  behalf  of  the  Commission, 
certifies  that  these  proposed 
amendments  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Commission  nonetheless  invites 
comment  from  any  registered  CPO  or 
CTA  who  believes  that  these  rules 
would  have  a  significant  impact  on  its 
operations. 

B.  Papenvork  Reduction  Act 

The  Papenvork  Reduction  Act  of 
1980.  (  "PRA")  44  U.S.C.  3501  et.  seq.. 
imposes  certain  requirements  on  federal 
agencies  (including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA.  In 
compliance  w  ith  the  PRA  the 
Commission  has  submitted  these 
proposed  rule  amendments  and  the 
associated  information  collection 
requirements  to  the  Office  of 
Management  and  Budget.  The  burden 
associated  with  this  entire  collection, 
including  this  proposed  rule,  is  as 
follows: 


'■■■ir  FK  lBbt6-l(i621  {Apr.',  30.  1982). 
■   47FR  18bl<»-16620 
■"47  1  R  IflGlfl.  18620. 


Average  Burden  Hours  per  Response  124.R.5. 
Number  of  Respondents  3.924 
Frequency  of  Response  On  Occasion. 

The  burden  associated  with  these 
s.n»>cific  proposed  rules,  is  as  follows: 

Average  Burden  Hours  per  Response:  B.O"). 
Number  of  Respondents:  1.162. 
Frequency  of  Response:  On  Occasion. 

Persons  wishing  to  comment  on  the 
estimated  paperwork  burden  associated 
with  this  proposed  rule  should  contact 
Gary  U'axman.  Office  of  Management 
and  Budget,  room  3228.  NEOB, 
Washington.  DC  20503.  (202)  395-7340. 
Copies  of  the  information  collection 
submission  to  OMB  are  a\  ailable  from 
Joe  F.  Mink.  CfTC  Clearance  officer, 
2033  K  Street,  NW..  Washington,  DC 
20581.(202)254-9735. 

List  of  Subjects 

1 7  CFR  Part  1 

Customer  protection,  risk  disclosure 
statements. 

1 7  CFR  Part  4 

Commodity  pool  operators  and 
commodity  trading  advisers. 

7  7  CFR  Part  30 

Foreign  futures  and  foreign  options 
transactions. 

17  CFR  Part  150 

Limits  on  positions. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act.  and  in 
particular,  sections  2(a)(1).  4b.  4c.  4  J. 
4m.  4n.  4o,  and  Ba,  7  U.S.C.  2.  6b.  6c. 
6J.  6m.  6n.  6o.  and  12a.  the  Commission 
hereby  proposes  to  amend  Chapter  I  of 
Title  i  7  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1 .  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Aulhorit>-:  7  U.S.C.  la,  2.  2a.  4.  4a.  6.  6a. 
6b.  6c.  6d.  6e.  6f.  6g.  6h.  St.  6).  6k,  6  J.  6m. 
6n.  6o.  6p.  7.  7a.  7b.  8.  9.  12.  ISa,  12c.  13u. 
i:ia-l.  16.  16a.  19.  21.  23  and  24 

2.  Section  1.55  is  proposed  to  be 
amended  by  adding  paragraph  (a)(l)(iii) 
to  read  as  follows: 

§  1.55    Distribution  of  "Risk  Disclosure 
Statement "  by  futures  commission 
merchants  and  introducing  brokers. 

(a)(1)*  *  • 

(iii)  Solely  for  purposes  of  this 
section,  a  pool  operated  by  a  commodity 
pool  operator  registered  under  the 
Commodity  Exchange  Act  or  exempt 
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from  such  registration  need  not  be 
treated  as  a  customer. 


PART  4— COMMODITY  POOL 
OPERATORS  AND  COMMODITY 
TRADING  ADVISORS 

3.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la.  2.  4.  6b.  (it,  6J,  6m. 
6n.6o,  12a  and  23. 

Subpart  A — General  Provisions, 
Definitions  and  Exemptions 

4.  Section  4.10  is  proposed  to  bo 
amended  by  adding  new  paragraphs  (h), 
(i).  ()).  (k).  (/].  (m).  and  (n)  to  reud  as 
follows: 

§4.10    Definitions. 

*         *         •         *         * 

(h)  Multi-advisor  pool  means  a  pool  in 
which  no  commodity  trading  advisor  is 
allocated  or  intended  to  be  allocated 
twenty-five  percent  or  more  of  the 
pool's  aggregate  initial  margin  and 
premiums  for  futures  and  commodity 
option  contracts  and  no  investee  pool  is 
allocated  or  intended  to  be  allocated 
twenty-five  percent  or  more  of  the 
pool's  total  a.ssets. 

(i)  Limited  risk  pool  means  a  pool 
(commonly  referred  to  as  a  "guaranteed 
pool")  that  is  designed  to  limit  the  loss 
of  the  initial  investment  of  its 
participants. 

(j)  Trading  manager  means,  with 
respect  to  a  pool,  any  person,  other  than 
the  commodity  pool  operator  of  the 
pool,  with  authority  to  allocate  pool 
assets  to  commodity  trading  advisors  oi 
investee  pools. 

(k)  Major  commodity  trading  advisor 
means  any  commodity  trading  advisor 
that  is  allocated  or  is  intended  to  bo 
allocated  at  least  twenty-five  percent  of 
the  pool's  aggregate  initial  margin  and 
premiums  for  futures  and  commodity 
option  contracts. 

(1)  Major  investee  pool  means  an  v 
investee  pool  that  is  allocated  or 
intended  to  be  allocated  at  least  twenty- 
five  percent  of  the  assets  of  the  pool. 

(m)  Trading  principal  mennfi: 

(1)  A  principal  of  a  commodity  pool 
operator  who  participates  in  making 
commodity  interest  trading  decisions  for 
a  pool,  or  who  supen'ises,  or  has 
authority  to  allocate  pool  assets  to. 
persons  so  engaged:  and 

(2)  A  principal  of  a  commodity 
trading  advisor  who  participates  in 
making  commodity  interest  trading 
decisions  for  a  client  account  or  who 
supervises  or  selects  persons  so 
engaged. 

(n)  Break-even  point  means  the 
trading  profit  that  a  pool  or  trading 


program  must  realize  in  its  first  year  to 
equal  all  fees  and  expenses  such  that  a 
participant  or  chent  will  recoup  its 
initial  investment,  as  calculated 
pursuant  to  rules  promulgated  by  a 
registered  futures  association  pursuajit 
to  section  17{j)  of  the  Act.  The  break- 
even point  must  be  expressed  as  a 
percentage  of  the  minimum  unit  of 
initial  investment  and  assume 
redemption  of  the  initial  investment  at 
the  end  of  the  first  year  of  investment. 

5.  Section  4.12  is  proposed  to  be 
amended  by  revising  paragraphs  (b)(2)(i) 
and  (b)(5)(i)  to  read  as  follows: 

§4.12    Exemption  from  provisions  of  part 
4. 

•  •         •         •         » 

(b)  *  •  * 

(2)*  *  * 

(i)  In  the  case  of  §  4.24,  that  the 
Commission  accept  in  lieu  and  in 
satisfaction  of  the  disclosure  document 
specified  by  that  section  an  offering 
memorandum  for  the  pool  which  does 
not  contain  the  information  required  by 
§§  4.24(a).  4.24(b).  and  4.24(n), 
provided,  that  the  offering 
memorandum: 

(A)  Is  prepared  pursuant  to  the 
requirements  of  the  Securities  Act  of 
1933  or  the  exemption  from  said  Act 
pursuant  to  which  the  pool  is  being 
offered  and  sold; 

(B)  Contains  the  information  required 
by  §§  4.24(c)  through  (m)  and  (o) 
through  (u); 

(C)  Complies  with  the  requirements  of 
§§4.24(v)and  (w). 

•  *         •         *         • 

(5)(i)  If  a  claim  of  exemption  has  been 
made  under  §4.12(b)(2)(i).  the 
commodity  pool  operator  must  make  a 
statement  to  that  effect  on  the  cover 
page  of  each  offering  memorandum,  or 
amendment  thereto,  that  it  is  required  to 
file  with  the  Commission  puisuant  to 
§4.26. 
***** 

6.  Section  4.21  is  proposed  to  be 
revised  to  read  as  follows: 

§  4.21     Required  Delivery  of  Pool 
Disclosure  Document. 

(a)  No  commodity  pool  operator 
registered  or  required  to  be  registered 
under  the  Act  may,  directly  or 
indirectly,  solicit,  accept  or  receive 
funds,  securities  or  other  property  from 
a  prospective  participant  in  a  pool  that 
it  operates  or  that  it  intends  to  operate 
unless,  on  or  before  the  date  it  engages 
in  that  activity,  the  commodity  pool 
operator  delivers  or  causes  to  be 
delivered  to  the  prospective  participant 
a  disclosure  document  for  the  pool 
containing  the  information  set  forth  in 
*j4.24.  Provided,  however.  Th;il  where 


the  prospective  investor  is  an  accredited 
investor,  as  defined  in  17  CFR  230.501, 
a  notice  of  intended  offering  and  term 
sheet  may  be  provided  subject  to  rules 
promulgated  by  a  registered  futures 
association  pursuant  to  section  17(j)  of 
the  Act. 

(b)  The  commodity  pool  operator  may 
not  accept  or  receive  funds,  securities  or 
other  property  from  a  prospective 
participant  unless  the  pool  operator  first 
receives  from  the  prospective 
participant  an  acknowledgment  signed 
and  dated  by  the  prospective  participant 
stating  that  the  participant  received  a 
disclosure  document  for  the  pool. 

7.  Section  4.22  is  proposed  to  be 
amended  by  adding  new  paragraph 
(a)(4)  to  read  as  follows: 

§  4.22    Reporting  to  pool  participants. 

(a)  *  *  • 

(4)  The  Account  Statement  must 
provide  the  names  of  all  commoditv 
trading  advisors  directing  trading  for  the 
pool  and  of  all  investee  pools  as  of  the 
date  of  the  Account  Statement,  together 
with  the  percentage  of  pool  assets  each 
is  allocated.  In  addition,  if  the 
performance  of  major  commodity 
trading  advisors  and  investee  pools  is 
required  to  be  disclosed  in  a  pool 
disclosure  document,  the  Account 
Statements  must  include  the  past 
performance  of  each  commodity  trading 
advisor  previously  allocated  less  than 
ten  percent  of  the  pool's  aggregate  initial 
margin  and  premiums  for  futures  and 
commodity  option  contracts  and 
investee  pool  previously  allocated  k'ss 
than  ten  percent  of  the  pool  assets  thai 
is  a  major  commodity  trading  advisor  or 
investee  pool  as  of  the  date  of  the 
Account  Statement. 
***** 

8.  Section  4.23  is  proposed  to  be 
amended  by  revising  paragraph  (a)(.'1)  to 
read  as  follows: 

§4.23    Recordkeeping. 

***** 

(a)  *  *  * 

(3)  The  acknowledgement  specified 
by  §  4.21(b)  for  each  participant  in  the 
pool. 

***** 

9.  Sections  4.24.  4.25  and  4.26  are 
proposed  to  be  added  as  follows: 

§  4.24    General  disclosures  required. 

Except  as  otherwise  provided  her(>in. 
a  disclosure  document  must  include  thi? 
following  information. 

(a)  Cautionary  statement.  The 
following  Cautionary  Statement  must  be. 
prominently  displayed  on  the  cover 
page  of  the  disclosure  document. 

THE  COMMODITY  FUTURES  TR.^DI.VC; 
(.OMMI.S.SIO.NJ  MAS  NOT  PASSED  I  PON 
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T:*.^  MERITS  OF  PARTiaPATING  IN  THIS 
POOL  NOR  HAS  THE  COMMISSION 
^'\:^SED  ON  THE  ADEQUACY  OR 
■'.Cqt'RACY  OF  THIS  DISCLOSl^RE 
004fMENT. 

I  Bisk  Disclosure  Statement.  (IJ  The 
i^.s  ir.g  Risk  Disclosure  Statement 
i  be  prominently  displayed 
pdiately  following  any  disclosures 
n?d  to  appear  on  the  cover  page  of 
c  isclosure  document  as  pro\ided  by 
L 'crr.mission  or  any  applicable 
1  ai  or  state  securities  laws  and 
.  -tions. 

.  DISCLOSURE  STATEMENT 

>J  SHOULD  CAREFULLY  CONSIDER 
HITHER  YOUR  FINANCIAL  CONDITION 
IR^iTS  YOU  TO  PARTICIPATE  IN  A 
IN^COITY  POOL  !N  SO  DOING.  YOL 
i'LD  BE  AWARE  THAT  FUTURES  AND 
:ONS  TRADING  CAN  QUICKLY  LEAD 
1^.RGE  LOSSES  AS  WELL  AS  GAINS 
.'.(M  TR.-\DING  LOSSES  CAN  SHARPLY 
JCE  THE  NET  ASSET  VALUE  OF  THE 
a  AND  CONSEQUENTLY  THE  VALUE 
CUR  INTEREST  IN  THE  POOL  IN 
\Ddp:ON.  RESTRICTIONS  ON 
KEDfK'PTIONS  MAY  AFFECT  YOLR 
Y  TO  WrTHDR.AW  YOUR 
ItlCiPAnON  IN  THE  POOL. 
THER.  COMMODITY  POOLS  \L-\Y  BH 
CT  TO  SUBSTANTIAL  CHARGES 
L\NACEMENT.  AND  ADVISORY  AND 
£R.-\CE  FEES.  FT  MAY  BE 
SARY  FOR  THOSE  POOLS  THAT 
UBJECT  TO  THESE  CHARGES  TO 
SUBSTANTIAL  TR,\DtNG  PROFITS 
OID  DEPLETION  OR  EXHALSTION 
E!R  ASSETS  THIS  DISCLOSURE 
MENT  CONTAINS  A  COMPLETE 
IPTION  OF  EACH  EXPENSE  TO  BE 
GEO  THIS  POOL  AT  PAGE  (insert  page 
r!  AND  A  STATEMENT  OF  THE 
iRCttNTAGE  RETURN  NECESSARY  TO 

EVEN.  THAT  IS.  TO  RECOVER  THE 
fOt'NT  OF  YOUR  INITIAL  INVESTMENT. 
GE  (insert  page  numberi 
S  BRIEF  STATEMENT  CAW'OT 
OSE  ALL  THE  RISKS  AND 
ER  FACTORS  NECESSARY  TO 
iUATE  YOUR  PARTICIPATION  [N 
COMMODITY  POOL 
EfcFORE.  BEFORE  YOU  DECIDE 
!f  ^RTICIPATE  LN  THIS 
MODITY  POOL,  YOU  SHOULD 
FULLY  STUDY  THIS 
-OSURE  DOCUMENT. 
;D(NG  a  DESCRIPTION  of  THi. 
St'P'^L  RISK  FACTORS  OF  THIS 
sTMENT.  AT  PAGE  (insert  p.i^f 
-r! 

!  ihe  pool  may  trade  foretgr. 
s  or  options  contracts,  the  Risk 
ensure  Statement  must  further  stdtr. 

SHOULD  ALSO  BE  AWARE  THAT 

Commodity  ptx)L  .may  trade 

i  GN  FUTURES  OR  OPTIONS 
vACTS  TR-^NSACTIONS  OS 

■JETS  LOCATED  OUTSIDE  THE 
0  STATES.  INCLUDING  MARKEiS 
.\:.LY  LINKED  TO  A  UNnFD  STAIES 


MARKET.  r.L\Y  BE  SUBJECT  TO 
REGL  LATIONS  WHICH  OFFER  DIFFERENT 
OR  DIMINISHED  PROTECTION  TO  THE 
.  POOL  AND  rrS  P.ARTICIPANTS.  FL:RTHER. 
L'NITED  ST.^TES  REGULATORY 
AUTHORITIES  MAY  BE  UNABLE  TO 
COMPEL  THE  ENFORCEMENT  OF  THE 
RULES  OF  REGULATORY  AUTHORITIES 
OR  MARKETS  IN  NON-UNITED  STATES 
JL'RISDICTIONS  WHERE  TR.ANSACTIONS 
FOR  THE  POOL  NL^iY  BE  EFFECTED, 
(cj  Table  otCcntents  A  table  of 
contents  showing,  by  subject  matter,  the 
location  of  the  disclosures  made  in  the 
disclosure  document  must  apjDcar 
immediately  following  the  Risk 
Disclosure  Statement. 

id)  Infonration  Required  In  the 
Forepart  of  the  Document:  (1)  The 
name,  address  of  the  main  business 
office,  main  busmess  telephone  number 
and  form  of  organization  of  the  pool.  If 
the  mading  address  of  the  main 
business  oft"ice  is  a  post  office  bo.x 
number  or  is  not  within  the  United 
States,  the  pool  operator  must  state 
where  the  pool's  bocks  and  records  will 
be  kept  and  made  available  for 
inspection. 

(2)  The  nanie.  address  of  the  main 
business  office,  main  business 
telephone  number  and  form  of 
organization  of  the  commodity  pool 
operator.  If  the  mailing  address  of  the 
main  business  office  is  a  post  office  box 
number  or  is  not  within  the  LInited 
States,  the  pool  operator  must  state 
where  its  books  and  records  will  be  kept 
and  made  available  for  inspection; 
(.T)  A  statement  whether  the  pool  is: 
(i)  private!)  offered  pursuant  to  15 
U  S.C.  4(2)  of  the  Securities  Act  of  iy.'i3; 
(ii)  .\  mu!t;-advisor  pool  as  defined  in 
<;4.10(hl; 

(ill)  \  limt'ed  risk  pool  as  defined  in 
t)4.10(ii.and 

(iv )  Continuously  offered  and  if  not. 
the  closing  date  of  the  offering. 

(4!  The  date  when  thie  disclosure 
document  will  Crst  be  used:  and 

(5)  The  br^ak-even  point  per  unit  of 
initial  invesf.Tier.t.  as  specified  in 
t!4  10!n! 

(e)  The  .'-..••>  of:  {\]  Each  principal  of 
the  poo!  operator; 

(21  The  pod's  trading  manager,  if  any. 
and  each  principal  thereof;  and 

( ij  Each  i.-ivK,tee  poo!  allocated  or 
intended  to  b^  allocated  at  least  ten 
percent  of  the  assets  of  the  poo!  offered, 
each  com.modity  trading  advisor  that  is 
allocated  or  intended  to  be  allocated  at 
least  t^-n  p«»rcent  of  the  pool's  aggregate 
initial  margin  ar.d  premiums  for  futures 
and  co.mmodity  option  contracts,  the 
cipor.i'jijrofeach  such  investee  pool  and 
each  principal  of  such  commodity 
trading  advisor  ^nd  of  the  commodit\ 
nof/i  np-T  i^or  ct  -.uch  uive^tee  pool; 


(4)  Which  of  the  foregoing  persons 
will  make  trading  decisions  for  the  pool; 
and 

(5)  If  known,  the  futures  commission 
merchant  through  which  the  pool  will 
execute  its  trades. 

(f)  Busmess  background  {1|  The 
business  background,  for  the  five  years 
preceding  the  date  of  the  disclosure 
document,  of: 

(i)  The  commodity  pool  operator,  the 
pool's  trading  manager,  if  any.  each 
major  commodity  trading  advisor  and 
the  operator  of  each  major  investee  pool; 
and 

(ii)  Each  principal  of  the  foregoing 
persons  who  participates  in  making 
trading  or  operational  decisions  for  the 
pool  or  supervises  persons  so  engaged. 

(2)  The  pool  operator  must  include  in 
the  description  of  the  business 
background  of  each  such  person  the 
name  and  main  busi.iess  of  that  person's 
employers,  business  associations  or 
business  ventures  and  the  nature  of  the 
duties  performed  by  such  person  for  the 
employers  or  in  connection  with  the 
associations  or  ventures. 

(gl  Principal  nsk  factors.  As 
applicable,  a  discussion  of  the  principal 
risk  factors  of  this  investment.  This 
discussion  must  include,  without 
limitation,  risks  relating  to  volatility, 
leverage,  and  counterparty 
creditworthiness. 

(h)  t'se  of  proceeds.  The  pool  operator 
must  disclose: 

(1 )  The  types  of  commodity  interests 
or  other  interests  the  commodity  pool 
operator  intends  that  the  pool  will  hold 
or  trade,  with  a  description  of  the 
trading  program  that  will  be  followed 
and  any  restrictions  or  limitations  on 
such  interests  or  trading  required  by  the 
pool's  organizational  documents  or 
otherwise. 

(2)(il  The  man.aer  in  which  the  pool 
will  fulfill  Its  margin  requirements  and 
the  approximate  pe.tentage  of  the  pool's 
property  that  will  be  segregated 
pursuant  to  the  Act  and  the 
Commission's  regulations  thereur.der 

(ii)  If  property  deposited  as  n-.u.-'jin 
generates  inccjie.  to  whom  that  income 
will  be  paid 

(iii)  If  the  pool  will  fuif:ll  its  margin 
requirements  with  other  t.han  cash 
deposits,  the  natu.-v  of  such  deposits. 

(3)  With  respect  to  pool  property  not 
deposited  as  m^r:;;r..  paid  as  premiums 
fir  held  in  cash  or  cash  equivalents: 

(i)  The  natur"  of  such  propf  rty  {e  i> , 
securities  listed  on  a  national  seturities 
exchange,  interests  in  commodity  pools 
C'r  other  funds,  bends,  commercial 
paper)  includir.q  wheth-^r  such  property 
is  subject  to  state  or  federal  regulation 
or  tri  regulation  bv  j  foreign 
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government,  and  any  investment  rating 
thereof;  and 

(ii)  The  custodian  or  other  entity,  e.g., 
bank  or  brokerdealer,  which  will  hold 
pool  property  not  deposited  as  margin 
or  paid  as  premiums,  and,  if  such 
property  will  be  held  or  invested 
outside  of  the  United  States,  its 
territories  or  possessions,  the 
jurisdiction  in  which  it  will  be  held; 

(i)  Fees  and  expenses.  (1)  A  complete 
description  of  each  fee,  expense  and 
commission  which  the  commodity  pool 
operator  knows  or  should  know  has 
been  incurred  by  the  pool  for  its 
preceding  fiscal  year  and  is  expected  to 
be  incurred  by  the  pool  in  its  current 
fiscal  year,  including  fees  and  expenses 
occurring  within  investee  pools. 

(2)  This  description  shall  include,  but 
not  be  limited  to: 

(i)  Management  fees; 

(ii)  Brokerage  fees  and  commissions, 
ini  luding  interest  income  paid  to 
futures  commission  merchants; 

(iii)  Fees  and  commissions  paid  in 
connection  with  trading  advice 
provided  to  the  pool; 

(iv)  Fees  and  expenses  incurred 
within  investments  in  investee  pools 
and  other  collet  five  investment 
vehicles,  disclosed  separately  for  each 
investment  tier; 

(v)  Incentive  fees  and  any 
disproportionate  share  of  profits 
allocated  to  the  i:ommodity  pool 
operator,  i.e.,  any  right  of  the 
commodity  pool  operator  to  r«K;eive  a 
greater  than  pro  rata  share  of  the  pools 
profits,  based  on  the  percentage  of 
capital  contributions  made  by  the 
commodity  pool  operator. 

(vi)  Commissions  or  other  benefits, 
including  trailing  commissions  paid  or 
that  may  be  paid  or  accrue,  directly  or 
indirectly,  to  any  person  in  connection 
with  the  solicitation  of  participations  in 
the  pool;  and 

(vii)  Professional  and  general 
administrative  fees  and  expenses, 
including  legal  and  accounting  fees  and 
office  supplies  expenses; 

Iviii)  Organizational  and  offering 
expenses; 

(ix)  Clearance  fees  and  fees  paid  to 
national  exchanges  and  self- regulatory 
organizations; 

(x)  For  limited  risk  pools,  any  costs  of 
providing  the  limitation  on  risk  as 
referred  to  in  paragraph  (o)(3)  of  this 
section;  and 

(xi)  Any  other  fee  or  expense. 

(3)  Where  any  expense,  fee  or 
commission  is  determined  by  reference 
to  a  base  amount  including,  but  not 
limited  to,  "net  assets,"  "gross  profits," 
"net  profits."  or  "net  gains,"  the  pool 
operator  must  specifically  explain  how 
such  base  amount  will  be  calculated. 


(4)  Where  any  expense,  fee  or 
commission  is  ba.sed  on  an  increase  in 
the  value  of  the  pool,  the  pool  operator 
must  specif\'  how  the  increa»e  is 
calculated,  the  period  of  time  during 
which  the  increase  is  calculated,  the 
expense,  fee  or  commission  to  Iw 
charged  at  the  end  of  that  period  and  the 
value  of  the  pool  at  which  payment  of 
the  expense,  fee  or  commission 
commences. 

(5)  Where  any  expense,  fee  or 
commission  of  the  pool  has  been  paid 
or  is  to  be  paid  by  a  person  other  than 
the  pool,  the  pool  operator  must 
disclose  the  nature  and  amount  thereof 
and  the  person  who  paid  or  who  is 
expected  to  pay  it. 

(B)  The  pool  operator  must  provide,  in 
a  tabular  format,  an  analysis  setting 
forth  how  the  break-even  point  for  the 
pool  was  calculated.  The  analysis  must 
include  all  fees,  expenses  and 
commissions  of  the  pool,  as  set  forth  in 
§4.24(i)(2). 

())  Conflicts  of  Interest.  (1)  A  full 
description  of  any  actual  or  potential 
conflicts  of  interest  regarding  any  aspect 
of  the  pool  on  the  part  of: 

(i)  Tne  commodity  pool  operator,  the 
pool's  trading  manager,  if  any.  any 
commodity  trading  advisor  allocated  or 
intended  to  be  allocated  at  least  ten 
percent  of  the  pool's  aggregate  initial 
margin  and  premiums  for  futures  and 
commodity  option  contracts  and  the 
commodity  pool  operator  of  any 
inve.stee  pool  allocated  or  intended  to  be 
allocated  at  least  ten  percent  of  the 
assets  of  the  pool; 

(ii)  Any  principal  of  the  foregoing; 
and 

(iii)  Any  person  providing  services  to 
the  pool  or  soliciting  participants  for  the 
pool. 

(2)  Included  in  the  description  of  such 
confiicts  shall  be  any  arrangement 
whereby  a  person  may  benefit,  directly 
or  indirectly,  from  the  maintenance  of 
the  pool's  account  with  the  futures 
commission  merchant  or  from  tht 
introduction  of  the  pool's  account  to  a 
futures  commission  merchant  by  an 
introducing  broker  (such  as  payment  for 
order  flow  or  soft  dollar  arrangements) 
or  from  an  investment  of  pool  assets  in 
investee  pools  or  other  investments. 

(k)  Related  party  transactions.  A  full 
description,  including  a  discussion  of 
the  costs  thereof  to  the  pool,  of  any 
material  transactions  or  arrangements 
between  the  pool  and  any  person 
affiliated  with  a  person  providing 
services  to  the  pool  for  which  there  is 
no  publicly  disseminated  price. 

(y)  Litigation.  (1)  Subject  to  the 
provisions  of  paragraph  (y)(2)  of  this 
section,  any  material  administrative, 
civil  or  criminal  action,  whether 


pending  or  concluded,  within  five  vears 
preceding  the  date  of  the  document, 
against  any  of  the  following  persons, 
except  a  concluded  action  that  resulted 
in  an  adjudication  on  the  merits  in  favor 
of  such  person: 

(i)  The  commodity  pool  operator,  the 
pool's  tradmg  manager,  if  any.  the 
pool's  major  commodity  trading 
advisors  and  the  operators  of  the  pools 
major  investee  pools; 

(ii)  Any  principal  of  the  foregoing; 

(iii)  The  pool's  futures  commission 
merchants  and  introducing  brokers,  if 
any. 

(2)  With  respect  to  futures 
commission  merchants  and  introdui mg 
brokers,  an  action  will  be  considered 
material  if: 

(i)  The  action  would  be  required  to  he 
disclosed  in  the  notes  to  the  futures 
commission  merchant's  or  introdut  ing 
broker's  financial  statements  prepnreci 
pursuant  to  generally  accepted 
accounting  principles; 

(ii)  The  action  was  brought  by  the 
Commission.  Provided,  however.  Th.it  ,i 
concluded  action  that  did  not  result  in 
fines  exceeding  S50,000  need  not  be 
disclo.sed  unless  it  involved  allegations 
of  fraud  or  other  willful  misconduct;  or 

(iii)  The  action  was  brought  by  any 
other  federal  or  state  regulatory  ageiK  v, 
or  by  a  self-regulatory  organization, 
domestic  or  foreign,  and  involved 
allegations  of  fraud  or  other  willful 
misconduct. 

(m)  Trading  for  Own  Account.  If  the 
commodity  pool  operator,  the  pool  s 
trading  manager,  any  of  the  pool's 
commodity  trading  advisors  or  any 
principal  thereof  trades  or  intends  to 
trade  conimodity  interests  for  its  own 
account,  the  pool  operator  must  dischjse 
whether  participants  will  be  permitted 
to  inspect  the  records  of  such  person's 
trades  and  any  written  policies  related 
to  such  trading. 

(n)  Performance  disclosures  as  sei 
forth  in  §4.2.5. 

(0)  Limited  risk  pools.  If  the  pool  is  a 
limited  risk  pool,  as  defined  in  §4  10(i) 
the  commodity  pool  operator  must: 

(1)  Describe  the  nature  of  the 
limitation  on  risk  intended  to  be 
provided,  the  manner  by  which  su(  h 
risk  limitation  will  be  achieved, 
including  sources  of  funding,  and  whai 
conditions  must  be  satisfied  for 
participants  to  receive  the  benefits  of 
the  risk  limitation; 

(2)  Specify  when  the  limitation  on 
risk  becomes  operative;  and 

(3)  Disclose,  in  the  break-even 
analysis  required  by  §4.24(i)(6).  the 
costs  of  purchasing  and  carr\  ing  the 
assets  to  fund  the  limitation  on  risk, 
expressed  as  a  percentage  of  the  price  ol 
a  unit  of  participation. 
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|>)  Transferability  and  redemption. 
( 1 1  \  complete  description  of  any 
re;  1  fictions  upon  the  transferability  of  a 
p.i    icipanfs  interest  in  the  pool:  and 

;  )  A  complete  description  of  the 
nii  liner  in  which  a  participant  mav 
red  !em  its  interest  in  the  pool.  That 
<i^' ;  jription  must  specify: 

i)  Kow  the  redemption  value  of  a 
pa-  icipant's  interest  uill  be  calculated; 

ii)  The  conditions  under  which  a 
pa  •  icipant  may  redeem  its  interest. 
ill!  uding  the  cost  associated  therewith, 
thr  terms  of  any  notification  required 
an  1  the  time  between  the  request  for 
re(  I'mption  and  payment; 

I  i  li)  Any  restrictions  on  the 
re<  1  iniption  of  a  participant's  interest, 
uding  any  restrictions  associated 
1  the  pool's  investments:  and 
)  Any  liquidity  risks  relative  to  the 
s  redemption  capabilities. 
)  Uability  of  pool  participants.  The 
r\i(^nt  to  which  a  participant  may  be 
he  d  liable  for  obligations  of  the  pool  in 
ex(tf  ss  of  the  funds  contributed  by  the 
participant  for  the  purchase  of  an 
iiitiirest  in  the  pool. 

Cr)  Distribution  of  profits  and  taxation. 
( t )  The  pool's  policies  with  respect  to 
tlu)  payment  of  distributions  from 
profits  or  capital  and  the  frequency  of 
such  payments;  and 

The  Federal  income  tax  effects  of  such 
payments  for  a  participant,  including  a 
discussion  of  the  Federal  income  tax 
laws  applicable  to  the  form  of 
oroanization  of  the  pool  and  to  such 
paTinents  therefrom.  If  a  pool  is 
specifically  structured  to  accomplish 
ceiftiin  Federal  income  tax  objectives, 
the  commodity  pool  operator  must 
explain  those  objectives,  the  manner  in 
whiich  they  will  be  aichieved  and  any 
risks  relative  thereto. 

(h)  Inception  of  trading  and  other 
information.  (1)  The  minimum  aggregate 
subscriptions  that  will  be  necessary  for 
the  pool  to  commence  trading 
coilmiodity  interests; 

(2)  The  minimum  and  maxinmm 
aggregate  subscriptions  that  may  be 
roiitributed  to  the  pool; 

(3)  The  maximum  period  of  time  for 
which  the  pool  will  hold  funds  prior  to 
the  commencement  of  trading 
commodity  interests; 

(4)  The  disposition  of  funds  received 
if  the  pool  does  not  receive  the 
necessary  amount  to  commence  trading, 
including  the  period  of  time  within 
which  the  disposition  will  be  made:  and 

(5)  Where  the  pool  operator  will 
deposit  funds  received  prior  to  the 
commencement  of  trading  by  the  pool, 
and  a  statement  as  to  whom  any  income 
from  such  deposits  will  be  paid. 


(t)  Ownership  in  pool  The  e.xtent  of 
any  ownership  or  beneficial  interest  in 
the  pool  held  by: 

( 1 )  The  commodity  pool  operator; 

(2)  The  pool's  trading  manager; 

(3)  The  pool's  major  commoditv 
trading  advisors  and  the  operators  of  the 
pool's  major  investee  pools;  and 

(4)  .Any  principal  of  the  foregoing, 
(u)  Ht-portwgto  pool  participants.  .\ 

statement  that  the  commodity  pool 
operator  must  provide  all  participants 
with  monthly  or  quarterly  (whichever 
applies)  statements  of  account  and  with 
an  annual  report  containing  financial 
statements  certified  by  an  independent 
public  accountant. 

(v)  Vokintan'  information.  If  any 
information,  other  than  that  required  bv 
the  Commission,  the  antifraud 
provisions  of  the  Act.  or  any  federal  or 
state  securities  laws  and  regulations,  is 
provided,  such  information: 

(1)  May  not  be  misleading  in  content 
or  presentation  or  inconsistent  with 
required  disclosures; 

(2)  Shall  be  subject  to  the  antifraud 
provisions  of  the  Act  and  the 
regulations  thereunder  and  to  rules 
regarding  the  use  of  promotional 
material  promulgated  by  a  registered 
futures  association,  pursuant  to  section 
17(j)of  the  Act;and 

(3)  May  only  appear  following  the 
related  required  disclosures,  unless 
othenvise  specified  in  this  rule. 

(w)  Material  information.  This  section 
does  not  relieve  a  commodity  pool 
operator  from  any  obligation  under  the 
Act  or  the  regulations  thereunder, 
including  the  obligation  to  disclose  all 
material  information  to  existing  or 
prospective  pool  participants  even  if  the 
information  is  not  specifically  required 
by  this  section. 

§4.25    Peilormance  disclosures. 

(a)  General  principles  and  definitions. 
(l)(i)  Capsule  Performance:  Unless 
otherwise  specified,  the  disclosure  of 
the  performance  of  a  pool  must  be  net 
of  any  fees,  expenses  or  allocations  to 
the  commodity  pool  operator  and 
include  the  following  information. 

(A)  The  name  of  the  pool; 

(B)  A  statement  as  to  whether  the  pool 
is: 

(1)  Privately  offered  pursuant  to  15 
U.S.C.  4(2)  of  the  Securities  Act  of  1933; 

(2)  A  multi-advisor  pool  as  defined  in 
§4. 10(h):  and 

(3)  A  limited  risk  pool  as  defined  in^ 
4.10(i); 

(C)  The  date  of  inception  of  tradii^ 

(D)  The  aggregate  gross  capital 
subscriptions  to  the  pool; 

(E)  The  pool's  current  net  ass<ft  value: 

(F)  The  largest  mont^riy-dr^-down, 
during  the  most  reCSm  five  calendar 


years  and  year-to-date,  expressed  as  a 
percentage  of  pool  net  asset  value;  the 
month  and  year  of  the  draw-dmvn  must 
be  specified. 

(C)  The  worst  continuous  peak-to- 
valley  draw-down  during  the  most 
recent  five  calendar  years  and  vear-to- 
date.  expressed  as  a  percentage  of  pool 
net  asset  value,  indicating  the  months 
and  year  of  the  draw-down  (for 
example,  a  peak-to-valley  draw-down  of 
■4  to  B-91/25%"  means  that  the  peak- 
to-valley  dravs-down  lasted  from  April 
to  .August  of  1991  and  resulted  in  a 
twenty-five  percent  cunu:!ativo  drr.u- 
domi;)  and 

(H)  The  annual  and  yeai-to-datc  rate 
of  return  for  the  pool,  computed  on  a 
ron:pounded  monthly  basis,  e.xcept  th.rt 
performance  of  the  pool  offered  must 
include  monthly  rates  of  return. 

(ii)  Unless  otherwise  specified,  the 
performance  of  accounts  must  include: 

(A)  The  name  of  the  commodity 
trading  advisor  or  other  person  trading 
the  account  and  the  name  of  the  trading 
program: 

(B)  The  date  on  which  the  commodity 
trading  advisor  b{>gan  trading  client 
accounts  and  the  date  when  client  funds 
began  being  traded  pursuant  to  the 
trading  program; 

(C)  The  number  of  accounts  directed 
by  the  commodity  trading  advi.sor 
pursuant  to  the  trading  program 
specified  as  of  the  date  of  the  disclosure 
document; 

(D)  The  total  assets  under  the 
management  of  the  commodity  trading 
advisor  and  in  the  trading  program 
specified,  as  of  the  date  of  the  disclosure 
document; 

(E)  The  largest  monthly  draw-down 
for  the  trading  program  specified  during 
the  most  recent  five  calendar  year  and 
year-to-date  expressed  as  a  percentage  of 
client  funds.  The  month  and  year  of  the 
draw-down  must  be  specified; 

(F)  The  worst  ever  continuous  peak- 
to-valley  draw-down  in  for  the  trading 
program  specified  during  the  most 
recent  five  calendar  year  and  year-to- 
date,  indicating  the  months  and  year  of 
the  draw-down,  expressed  as  a 
percentage  of  net  asset  value  (for 
example,  a  peak-to-valley  draw-down  of 
"4  to  8-91/25%"  means  that  the  pcak- 
to-valley  draw-down  lasted  from  April 
to  August  of  1991  and  resulted  in  a 
twenty-five  percent  cumulative  draw- 
down;) and 

(G)  The  annual  and  year-to-date  rate- 
of-retum  for  the  program  specified, 
computed  on  a  compounded  monthly 
basis. 

(2)  The  performance  of  the  pool 
offered  must  be  identified  as  such  and 
separately  presented  first  and  its  rate  of 
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return  must  be  stated  in  monthly 
increments. 

(3)  With  respect  to  pools  other  than 
the  pool  offered  for  which  performance 
is  required  to  be  presented  under  this 
sociion: 

(i)  Pools  of  the  same  class  as  the  pool 
offered  must  be  presented  following  the 
performance  of  the  poo)  offered,  on  a 
pool  by  pool  basi.s. 

(ii)  Pools  of  a  different  class  must  be 
presented  li\ss  prominent Iv  and,  unless 
such  presentation  would  be  misleading, 
may  be  presented  in  composite  form; 
Provided,  That  the  disclosure  docvunent 
must  disclose  how  the  composite  was 
developed  and  that  pools  of  different 
c  lasses  may  nut  be  pn^sented  in  a 
composite  The  commodity  pool 
operator  must  be  prepared  to  justify  the 
inclusion  in  a  composite  of  the  pools 
contained  therein. 

(iii)  For  the  purpose  of  t>4.23(3)(ii), 
without  limitation,  the  following  shall 
be  considered  pools  of  different  classes: 
Pools  privately  offered  pursuant  to 
Regulation  D  of  the  Securities  Act  and 
public  offerings:  pools  of  materially 
different  leverages:  Umited  and  non- 
limited  risk  pools,  pools  using  different 
trading  programs;  and  multi-advisor 
pools  as  defined  in  §  4.tO(h)  and  non- 
multi-advisor  pools. 

(iv)  Material  diff»n;:Kes  among  the 
pools  for  whic  h  past  perform.) iKe  is 
disclosed  must  be  described. 

(4)  The  past  performance  of  ai  counts 
required  to  be  presented  under  this 
section  must  be  presented  on  a  program 
bv  program  basis  using  the  furmat  set 
forth  in  §4.25(a)(l)(ii). 

(5)  The  disclosure  document  must 
indicate  wheiher  the  pool  offered  will 
u.se  any  of  the  trading  programs  for 

\\  hich  past  performance  is  presented. 

(6)  All  past  performance  prtjsentt^d  in 
a  disclosure  document,  including 
voluntarily  presented  performance, 
must  be  calculated  in  .icf.ordance  with 
generally  accepted  ar:(  ounting 
principles  as  specified  below  or  by  a 
methoii  otherwise  approved  by  the 
Commission.  All  performance  data 
presented  in  a  disclosure  document 
must  be  current  as  of  a  date  not  more 
than  three  months  preceding  the  date  of 
the  document.  The  commodity  pool 
operator  or  commodity  trading  advisor 
must  maintain  all  supporting 
documents  necessary  to  substantiate 
such  calculations,  in  accordance  with 
!il-31. 

(i)  The  beginning  net  asset  value  for 
the  period,  which  shall  be  the  same  as 
the  previous  period's  ending  net  asset 
value: 

(ii)  .-Ml  additions,  whether  voluntary 
or  involuntary,  during  the  p»'riod; 


(iii)  All  withdrawals  and 
redemptions,  whether  voluntary  or 
involuntary,  during  the  period; 

(iv)  The  net  performance  for  the 
period,  which  shall  represent  the 
change  in  the  net  asset  value  net  of 
additions,  withdrawals,  and 
redemptions; 

(v)  The  ending  net  asset  value  for  the 
period,  whic:h  shall  represent  the 
beginning  net  asset  value  plus  or  minus 
additions,  withdrawals,  redemptions 
and  net  performanc:e; 

(vi)  The  rate  of  return  for  the  period, 
which  shall  be  calculated  by  dividing 
the  net  performance  by  the  beginning 
net  asset  value  or  by  a  method  otherwise 
approved  by  the  Comiiiission;  and 

(vii)  The  number  of  units  outstanding 
at  the  end  of  the  period,  if  applicable. 

(7)  All  required  performance 
information  must  be  presented  for  the 
most  recent  five  calendar  years  and 
year-to-date  or  for  its  entire  duration,  if 
less  than  five  years. 

(8)  Adverst^  performance:  Where 
presentation  of  adverse  performance  is 
required  hereunder,  adverse 
performance  means  any  annual  n?tum  of 
one  hundred  basis  points  less  than  the 
ninety  day  Treasury  Bill  rate  on 
December  31  of  the  calendar  year  in 
which  the  performance  occurred  or  any 
termination  of  a  pool  pursuant  to  a  loss 
termination  provision.  To  disclose 
adverse  performance,  the  pcxjl  operator 
must  indicate  the  year  in  which  it 
occurred,  the  annual  rate  of  return  for 
that  year,  the  commodity  trading 
advisor  or  commodity  pcwl  o{>«rator 
responsible  for  the  performance  and  the 
capacity  of  such  person  in  respect  of  the 
pool  being  offered. 

(9)  The  performance  of  any  pool  or 
account  in  which  the  pool  operator, 
trading  manager,  commodity  trading 
advisor  or  any  principal  thereof,  or  anv 
person  pro\iding  scr\ices  to  the  pool 
owns  or  controls  fifty  percent  or  more 
of  the  btmeficial  interest  shall  not  b«? 
included  in  a  disclosure  document 
unless  such  performance  is  prominentlv 
label(!d  as  proprietary  and  is  set  forth 
separately  after  all  required  disclosures. 

(10)  Any  past  performance 
presentation,  whether  required  or 
voluntarily  provided,  must  be  prect>ded 
by  the  following  statement,  prominently 
displayed:  * 

PA.ST  PERFORMANt:E  IS  NOT 
PREDICTIVE  OF  FUTl'RE  PERFORMANCH. 

(b)  Pools  which  /lave  traded 
commodity  interf^sts  for  three  years  or 
more  with  no  fewer  than  fifteen 
participants  unaffiliated  v^ith  the 
commodity  pool  operator  and  in  which 
no  more  than  ten  percent  of  the  assets 
wrre  contributed  by  the  commodity  pool 


operator.  The  pool  operator  must 
disclose  the  performance  of  the  pool 
offered,  as  set  forth  in  §4.25(a)(l)(i)  \i) 
through  (H). 

(c)  Other  pools.  (l)(i)  The  pool 
operator  must  disclose  the  performance 
of  the  pool  offered,  as  set  forth  in 
S4.25(a)(l)(i)  (C)  through  (H). 

(ii)  If  applicable,  the  pool  operator 
must  prominently  display  the  following 
statement: 

THIS  POOL  HA.S  NOT  COMMENCF.D 
TRADING  .\ND  DOES  .\OT  HAVE  AN'V 
PKRrOR.VlA.\CE  HISTORY. 

(2)  (i)  The  pool  operator  must 
disclose  the  performance  of  each  other 
pool  operated  and  each  other  account 
traded  by  the  pool  operator  or,  if  the 
pool  has  a  trading  manager,  by  the 
trading  manager. 

(ii)  If  the  pool  operator,  or  if 
appliciible,  the  trading  manager,  has  less 
than  a  three-year  hi.story  in  trading 
pools  with  no  fewer  than  fifteien 
participants  unaffiliated  with  the  pool 
operator  and  in  which  no  more  than  ten 
percent  of  the  assets  were  contributed 
by  the  commodity  pool  operator,  the 
pool  operator  must  also  disclose  the 
performanc;e  of  each  other  f>ool  operated 
and  each,  other  account  traded,  by  each 
trading  principal  of  the  pool  operator  or 
the  trachng  manager,  if  applicable. 

(iii)  If  neither  the  pool  operator  or 
trading  manager,  if  applicable,  nor  any 
of  its  trading  principals  has  op»>rated 
any  other  pools  or  traded  any  other 
accounts  during  the  prescribed  period, 
the  pool  operator  must  prominently 
display  the  following  statement: 

NEITHER  THIS  POOL  OPERATOR 
(TR.\DING  MANAGER,  if  applic^ibl-)  NOR 
ANY  OF  ITS  TRADING  PRINCIPALS  HAS 
PREVIOt -SLY  OPERATED  AN'V  OTHFR 
I^OOLS  OR  TRADED  A.NTV  OTTiER 
ACCOI^NIS: 

(3)(i)  The  pool  operator  must  disc  losf 
the  performance  of  any  accounts 
(including  pools)  directed  by  any  major 
commodity  trading  advisor  and  of  .'.ny 
major  investee  pool. 

(ii)  If  a  major  commodity  trading 
advisor  or  major  investee  pool  has  no 
prior  performance  history,  the  pool 
operator  must  prominently  display  the 
following  statement(s),  as  applicxible: 

(name  of  the  miijor  commodifv  tradiiig 
.idvisor).  A  COMMODITY  TRADING 
ADVISOR  THAT  HAS  DISCRETIONARY 
AITIIORITY  OVER  (percentage  of  the  p<Kil  v 
n^grpgaie  initial  margin  and  premiums  fur 
futares  iind  rommcxiity  option  contracts 
allof  atud  to  that  trading  advisor)  PERCENT 
OF  THE  POOLS  DIRECT  FUTIRES  AND 
COMMODITY  OPTION  TRADING  HAS  N(J  I 
PR£\TOt!SLY  DIRECTED  AN'V  ACCOl  ATS, 
and 

(nnme  of  thu  major  inv«?st«t»f  pool),  .\NI 
INVK.SriK  POflL  THAT  IS  ALLOTA  TFll 
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l(pcrrcntage  of  the  pool  assets  allocued  to 
llhat  investeie  pool)  PERCENT  OF  THE 
IpOOLS  ASISETS  has  not  COMMENCED 

n  RADiNG. : 

(iii)  Unlps  this  performance  is 
lotherw  ise  required  to  be  disclosed,  the 
Ipool  operator  must  indicate,  as  set  forth 
lin  §  4.25(ail(8).  any  adverse  performance 
Ifor  any  account  (including  pools) 
Idirected  or  operated  by  the  pool 
loperator,  any  trading  principal  of  the 
Ipool  operator  or  trading  manager,  any 
Icommodity  trading  advisor  allocated  at 
[least  ten  percent  of  the  pool's  aggregate 
I  initial  margin  and  premiums  for  futures 
land  commodity  option  contracts  and  for 
lany  investee  pool  allocated  at  least  ten 
] percent  of  the  pool's  assets.  In  addition. 
lif  a  major  commodity  trading  advisor  or 
I  major  investee  pool  has  no  prior 
loperating  histor>',  the  pool  operator 
I  must  indicate  any  adverse  performance 
Ifor  any  account  (including  pools) 
Idirected  or  operated  by  any  trading 
1  principal  of  that  advisor  or  of  the 
(commodity  pool  operator  of  the  investee 
Ipool.  In  lieu  of  giving  an  indication  of 
[adverse  performance,  the  commodity 
Ipool  operator  may  provide  capsule 
I  performance  disclosure  as  set  forth  in 
|t}4.25(a)(l}. 

§4.26    Use,  amendment  and  tiling  of 
disclosure  document 

(a)(1)  Subject  to  paragraph  (c)  of  this 
section,  all  information  contained  in  the 
disclosure  document  must  be  current  as 
of  the  date  of  the  document;  provided, 
houpier.  That  performance  information 
may  be  current  as  of  a  date  not  more 
than  three  months  prior  to  the  date  of 
the  document. 

(2)  No  commodity  pool  operator  may 
use  a  disclosure  document  dated  more 
than  nine  months  prior  to  the  date  of  its 
use. 

(b)  The  commodity  pool  operator 
;;iust  attach  to  the  disclosure  document 
the  most  current  Account  Statement  and 
.Annual  Report  for  the  pool  required  to 
he  distributed  in  accordance  with  §  4.22. 

(c)(1)  If  the  commodity  pool  operator 
kjiows  or  should  know  that  the 
disclosure  document  is  materially 
inaccurate  or  incomplete  in  any  respect, 
it  must  correct  that  defect  and  must 
distribute  the  correction  to: 

(i)  All  existing  pool  participants 
within  21  calendar  days  of  the  date 
upon  which  the  pool  operator  first 
know  s  or  has  reason  to  know  of  the 
defect;  and 

(ii)  Each  previously  solicited 
prospective  pool  participant  prior  to 
accepting  or  receiving  funds,  securities 
or  other  property  from  any  such 
prospective  participant.  The  pool 
operator  may  furnish  the  correction  by 
wav  of  an  amended  document,  a  sticker 


on  the  document,  or  other  similar 
means. 

(2)  The  pool  operator  may  not  use  the 
document  until  such  correction  has 
been  made. 

(d)  Except  as  provided  by  §  4.8: 

(1)  The  commodity  pooloperator 
must  file  with  the  Commission  two 
copies  of  the  disclosure  document  for 
each  pool  that  it  operates  or  that  it 
intends  to  operate  not  less  than  21 
calendar  days  prior  to  the  date  the  pool 
operator  first  intends  to  deliver  the 
document  to  a  prospective  participant 
in  the  pool;  and 

(2)  Tne  commodity  pool  operator 
must  file  with  the  Commission  two 
copies  of  all  subsequent  amendments  to 
the  disclosure  document  for  each  pool 
that  it  operates  or  that  it  intends  to 
operate  within  21  calendar  days  of  the 
date  upon  which  the  pool  operator  first 
knows  or  has  reason-to  know  of  the 
defect  requiring  the  amendment. 

10.  Section  4.31  is  proposed  to  be 
revised  to  read  as  follows: 

§  4.31    Required  delivery  of  disclosure 
document  to  prospective  clients. 

(a)  No  commodity  trading  advisor 
registered  or  required  to  be  registered 
under  the  Act  may  solicit  a  prospective 
client,  or  enter  into  an  agreement  with 

a  prospective  client  to  direct  the  client's 
commodity  interest  account  or  to  guide 
the  client's  commodity  interest  trading 
by  means  of  a  systematic  program  that 
recomm.ends  specific  transactions, 
unless  the  commodity  trading  advisor, 
at  or  before  the  time  it  engages  in  the 
solicitation  or  enters  into  the  agreement 
(whichever  is  earlier),  delivers  or  causes 
to  be  delivered  to  the  prospective  client 
a  disclosure  document  for  the  trading 
program  pursuant  to  which  the  trading 
advisor  seeks  to  direct  the  client's 
account  or  to  guide  the  client's  trading, 
containing  the  information  set  forth  in 
§§4.33  and  4.34. 

(b)  The  commodity  trading  advisor 
may  not  enter  into  an  agreement  with  a 
prospective  client  to  direct  the  client's 
commodity  interest  account  or  to  guide 
the  client's  commodity  interest  trading 
unless  the  trading  advisor  first  receives 
from  the  prospective  client  an 
acknowledgment  signed  and  dated  by 
the  prospective  client  stating  that  the 
client  received  a  disclosure  document 
for  the  trading  program  pursuant  to 
which  the  trading  advisor  will  direct  his 
account  or  will  guide  his  trading. 

11.  Section  4.32  is  proposed  to  be 
amended  by  revising  paragraph  (a)(2)  to 
read  as  follows: 

§  4.32    Recordkeeping. 

•        •        *        •        * 

(a)  •  •  • 


(2)  The  acknowledgement  specified  in 
§4. 31(b). 

•        •        •        •        • 

12.  Sections  4.33.  4.34  and  4.35  are 
proposed  to  be  added  as  follows: 

§  4.33    General  disclosures  required. 

Except  as  otherwise  provided  herein, 
a  disclosure  document  must  include  the 
following  information. 

(a)  Cautionary  statement.  The 
following  Cautionarj-  Statement,  must 
be  prominently  displayed  on  the  cover 
page  of  the  disclosure  document: 

THE  COMMODiri'  FUTURES  TRADING 
COMMISSION  HAS  NOT  PASSED  UPON 
THE  MERITS  OF  PARTICIPATING  IN  THIS 
TRADING  PROGR.\M  NOR  HAS  THE 
COMMISSION  PASSED  ON  THE 
ADEQUACY  OR  ACCURACY'  OF  THIS 
DISCLOSURE  DOCUMENT. 

(b)  Risk  disclosure  statement.  (1)  The 
following  Risk  Disclosure  Statement 
must  be  prominently  displayed 
immediately  following  any  disclosures 
required  to  appear  on  the  cover  page  of 
the  disclosure  document  as  provided  by 
the  Commission  or  any  applicable 
federal  or  state  securities  laws  and 
regulations: 

RISK  DISCLOSURE  STATEMENT 

THE  RISK  OF  LOSS  IN  TTL\DING 
COM.MODITIES  CAN  BE  SUBSTANTIAL. 
YOU  SHOULD  THEREFORE  CAREFULLY 
CONSIDER  WHETHER  SUCH  TREADING  IS 
SUITABLE  FOR  YOU  IN  LIGHT  OF  YOUR 
FINANQAL  CONDITION.  IN  CONSIDERING 
WHETHER  TO  TR.'KDE  OR  TO  AUTHORIZE 
SOMEONE  ELSE  TO  TR.\DE  FOR  YOU,  YOU 
SHOULD  BE  AWARE  OF  THE  FOLLOWING: 

IF  YOU  PURCHASE  A  COMMODITY 
OPTION  YOU  MAY  SUSTAIN  A  TOTAL 
LOSS  OF  THE  PREMIUM  AND  OF  ALL 
TRANSACTION  COSTS. 

IF  YOU  PURCHASE  OR  SELL  A 
CO.MMODITY  FUTURE  OR  SELL  A 
COMMODITY  OPTION  YOU  MAY  SUSTAIN 
A  TOTAL  LOSS  OF  THE  INITIAL  MARGIN 
FUNDS  AND  A.NY  ADDITIONAL  Fl  NDS 
THAT  YOU  DEPOSIT  WITH  YOUR  BROKER 
TO  ESTABLISH  OR  MAINTAIN  YOUR 
POSITION.  IF  THE  MARKET  MOVTS 
AGAINST  YOUR  POSITION.  YOU  MAY  BE 
CALLED  UPON  BY  YOUR  BROKER  TO 
DEPOSIT  A  SUBSTANTIAL  AMOUNT  OF 
ADDITIONAL  M.\RGIN  FUNDS.  ON  SHORT 
NOTICE,  IN  ORDER  TO  MAINTAIN  YOUR 
POSITION.  IF  YOU  DO  NOT  PROVIDE  THE 
REQUESTED  FUNDS  WITHIN  THE 
PRESCRIBED  TIME.  YOUR  POSITION  MAY 
BE  LIQUIDATED  AT  A  LOSS.  AND  YOU 
WILL  BE  LL\BLE  FOR  ANY  RESULTING 
DEFICIT  IN  YOUR  ACCOUNT. 

UNDER  CERTAIN  MARKET  CONDITIONS. 
YOU  MAY  RND  IT  DIFFICULT  OR 
IMPOSSIBLE  TO  LIQUIDATE  A  POSITION. 
THIS  CAN  OCCUR.  FOR  EXAMPLE.  WHEN 
THE  MARKET  NL\KES  A  "LIMIT  MOVE." 

1  HE  PLACEMENT  OF  CONTINGENT 
ORDERS  BY  YOU  OR  YOUR  TRADING 
ADVTSOR.  SUai  AS  A  "STOP-LOSS"  OR 
"STOP-LIMIT  '  ORDER.  WILL  NOT 
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NECESSARILY  LIMH  YOUR  LOSSES  TO 
THE  INTENDED  AMOUNTS,  SINCE 
MARKET  CONDITIONS  MAY  MAKE  IT 
IMPOSSIBLE  TO  EXECUTE  SUCH  ORDERS 

A  "SPREAD"  POSITION  MAY  NOT  BE 
LESS  RISKY  THAN  A  SI.VIPLE  ••LONG"  OR 
•SHORT"  POSITION. 

THE  HIGH  DEGREE  OF  Le\'ERAGE  THAT 
IS  OFTEN  OBTAINABLE  IN  COMMODIT^r 
TRADING  C^N  WORK  AGAINST  YOU  AS 
WELL  AS  FOR  YOU.  THE  USE  OF 
LEVER.^GE  CAN  LEAD  TO  LARGE  l.OSSFS 
AS  WELL  AS  GAINS. 

IN  SOME  CASES.  MANAGED 
C(3MM0IJITY  ACC-.OUNTS  ARE  SrHIhCT 
TO  SUBSTANTIAL  CHARGES  FOR 
MAN.\GEMENT  AND  ADVISORY  FEES.  IT 
MAY  BE  NECESSARY  FOR  THOSE 
ACCOUNTS  THAT  ARE  SLifllECT  TO 
THESE  CHARGES  TO  MAKE  SUBSTANTIAL 
TR.ADING  PRORTS  TO  A\'OID  DEPLETION 
OR  E.XHAUSTION  OF  THEIR  ASSETS.  THIS 
DISCLOSURE  DOCUMENT  CONTAINS,  AT 
PAGE  (in.seii  page  number),  A  COMPLETE 
DESCRIPTION  OF  EACH  FEE  TO  BE 
CH.KRGED  TO  YOUR  ACCOUNT  BY  THE 
COMMODITY  TRADING  ADVISOR  AND  A 
STATE.MENT  OF  THE  PERCENTAGE 
RETURN  NECESSARY  TO  BRJ; AK  EVEN, 
THAT  IS,  TO  RECOVER  THE  AMOUNT  OF 
YOUR  INITIAL  INVESTMENT,  AT  PAGE 
(insert  page  number). 

THIS  BRIEF  STATEMENT  CANNOT 
DISCLOSE  ALL  THE  RISKS  AND  OTHER 
SIGNIFICANT  ASPECTS  OF  THE 
COMMODITY  MARKETS.  YOU  SHOULD 
THEREFORE  CAREFULLY  STl  DY  THIS 
DISCLOSURE  DOCUMENT  AND 
COMMODITY  TRADING  BEFORE  YOU 
1 RADE,  INCLUDING  THE  DESCRIPTION  OF 
THE  PRINCIPAL  RISK  FACTORS  OF  THIS 
INVESTMENT,  AT  PAGE  (insert  page 
number). 

(2)  If  the  commodity  trading  advisor 
may  trade  foreign  futures  or  options 
contracts,  the  Risk  Disclosure  Statement 
must  further  state  the  following: 

YOl"  SHOULD  ALSO  BE  AWARE  THAT 
THIS  CONtMODITY  TRENDING  ADVISOR 
MAY  E^:,AGE  IN  TRy\DING  FOREIGN 
FUTURES  OR  OPTIONS  CONTRACTS. 
TRANSACTIONS  ON  MARKETS  LOCATED 
Ol'TSIDE  THE  UNITED  STATES. 
I.NCLLDING  MARKETS  FORMALLY 
LINKED  TO  A  UNITED  STATES  MARKET 
MAY  BE  SUBIECT  TO  REGULATIONS 
WHICH  OFFER  DIFFERENT  OR 
DIMINKSHED  PROTECTION  FURIHIR. 

I  NITED  STATES  REGULATORY 
AUTHORITIES  MAY  BE  UNABLE  TO 
COMPi  L  THE  ENFORCEMENT  OF  IHE 
RIU.LS  OF  REGULATORY  AL'THORITIES 
OR  MARKETS  IN  NON-liNlTED  .STATES 
JURISDICTIONS  WHERE  VOl.'R 
IRANSACnONS  MAY  BE  EFFECHEI). 
BEFORE  YOL  TRADE  YOU  SHOULD 
INQLIKE  ABOUT  ANY  RULES  RELEVANT 
TO  vol  R  PARTICULAR  CON  FEMPLATED 
TRANSACTIONS  AND  ASK  THE  FIRM 
WITH  WHICH  YOU  INTEND  TO  TRADE 
FOR  DETAILS  ABOIT  THE  TYPES  OF 
REDRE.SS  AVAILABLE  IN  BOTM  YOUR 
I.O(.AL  AND  OTHER  RELEVANT 
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(3)  If  the  commodity  trading  advisor 
is  not  also  a  registered  futures 
commission  merchant,  the  tradinc; 
advisor  must  make  the  additional 
following  statement  in  the  Risk 
Disclosure  Statement,  prominently 
disclosed  as  the  last  paragraph  thereof: 

THIS  COM.MODIT^■  TRADING  ADVISOR 
IS  PROHIBITED  BY  LAW  FROM 
ACCEPTI.NG  FUNDS  IN  THE  TR.\DING 
AUVLSORS  NAME  FROM  A  CLIENT  FOR 
TRADING  COMMODITY  INTERE^STS,  YOU 
MUST  PLACE  ALL  FUNDS  FOR  TR.ADING 
IN  THIS  TR.ADING  PRCX;RAM  DIRECT  LY 
WITH  A  FLTL'RES  CO.MMISSION 
MERCHANT. 

(ij)  Table  of  contents.  A  table  of 
contents  showing,  by  subject  matter,  the 
location  of  the  disclo.sures  made  in  the 
disclosure  document  must  appr  ir 
immediately  following  the  Risk 
Disclosure  Statement. 

(d)  Infonvation  required  in  thf 
far^-part  of  the  document.  (1)  The  name, 
address  of  the  main  business  office, 
main  business  telephone  number  and 
form  of  organization  of  the  commodity 
trading  advisor.  If  the  mailing  address  of 
the  main  business  office  is  a  post  office 
box  number  or  is  not  within  the  Ignited 
States,  the  trading  advisor  must  state 
where  its  books  and  records  will  be  kept 
and  made  available  for  inspoction;  and 

(2)  The  date  when  the  disclosure 
document  will  first  be  used. 

(e)  The  name  of  (1)  Each  p.dncipal  of 
the  trading  advisor; 

(2)  The  futures  commission  merchant 
with  which  the  commodity  trading 
advisor  will  require  the  client  to 
m.iintain  its  account  or,  if  the  client  is 
free  to  choose  the  futures  commission 
merchant  with  which  it  will  maintain 
its  account,  the  commodity  trading 
advisor  must  make  a  statement  to  that 
effect;  and 

(.3)  The  introducing  broker  through 
whit.h  the  commodity  tradmg  advisor 
will  require  the  client  to  introduce  its 
account  or,  if  the  client  is  free  to  t:hoose 
the  introducing  broker  through  which  it 
xvil!  introduce  its  account,  the 
commodity  trading  advisor  must  make  a 
stati-nient  to  tliat  effect. 

(f)  Business  background,  (l)  The 
business  background,  for  the  five  years 
preceding  the  date  of  the  document,  of: 

(i)  The  commodity  trading  advisor; 
and 

(ii)  Each  principal  of  the  trading 
advisor  v.'ho  participates  in  making 
trading  or  operational  dtxrisions  for  the 
tr;Kling  advisor  or  super\'ises  persons  so 
engaged. 

(2)  The  trading  advisor  must  include 
in  the  description  of  the  business 
background  of  each  such  person  the 
name  and  main  business  of  that  person^ 
employers,  business  asswjiations  or 


business  ventures  and  the  nature  of  thel 
duties  performed  by  such  person  for  th{ 
employers  or  in  connection  with  the 
associations  or  ventures. 

(g)  Principal  risk  factors.  As 
applicable,  a  discussion  of  the  principal 
risk  factors  of  this  trading  program  Thi 
discussion  must  include,  without 
limitation,  risks  due  to  volatility, 
leverage,  and  counterparty  risks. 

(h)  Trading  program.  A  description  '• 
the  trading  program.  This  description 
shall  include  the  types  of  commod>!y 
interests  and  other  interests  the 
conimcHlity  trading  advisor  intends  to 
trade,  with  a  description  of  any 
restrictions  or  limitations  on  such 
trading  established  by  the  commodity 
trading  advisor. 

(iJ  Fees.  A  complete  description  of 
each  fee  whic:h  the  commodity  trading 
advisor  will  charge  the  client. 

(1)  Wherever  possible,  the  trading 
advisor  must  specify  the  dollar  amount  | 
of  each  such  fee. 

(2)  Where  any  fee  is  determined  by 
reference  to  a  base  amount  including, 
but  not  limited  to,  "net  assets,"  "gross 
profits,"  "net  profits"  or  "net  gains,"  th| 
trading  advisor  must  specifically 
explain  how  such  ba.se  amount  will  be 
calculated. 

(3)  Where  any  fee  is  based  on  ;ui 
increase  in  the  value  of  the  client  s 
commodity  interest  account,  the  tradinJ 
advisor  must  specify  how  that  increase 
is  calculated,  the  period  of  time  during 
which  the  increase  is  calculated,  the  fci 
to  be  charged  at  the  end  of  that  pericul 
and  the  value  of  the  account  at  whu  h 
payment  of  the  fee  commences. 

(|)  Conflicts  ofiiiterest.  (1)  A  full 
description  of  any  actual  or  potential 
conflicts  of  intt^rest  regarding  any  aspti 
of  the  trading  program  on  the  part  of: 

(i)  The  commodity  trading  advisor; 

(ii)  Any  futures  commission  mcrcha; 
with  which  the  cHent  will  be  required 
to  maintain  its  commodity  interest 
account; 

(iii)  .Any  introducing  broker  throujjb 
which  the  client  will  be  required  to 
introduce  its  ac:count  to  a  futures 
commission  merchant. 

(2)  Any  principal  of  the  foregoing. 

(k)  Litiitiation.  (1)  Subject  to  the 
jirovisions  of  paragraph  (k)(2)  of  this 
section,  any  material  administrative, 
civil  or  criminal  action,  whether 
pending  or  concluded,  within  five  vea 
preceding  the  date  of  the  document, 
against  any  of  the  following  persons, 
except  a  c:oncluded  action  that  resulti-d  | 
in  an  adjudication  on  the  merits  in  favo 
of  such  person: 

(i)  The  commodity  trading  advisor 
and  any  principal  thereof: 

(ii)  The  futures  commission  mcrc;h;int| 
with  which  the  client  will  he  required 
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ipi.Mitaiii  •1';  commodity  interest 

int:;ind 

i  ii^  The  i:itro<i'.iting  iirnk«.rr  thr-n.-h 
<  ii  ill''  r!ip|-,t  wi!!  be  rfqui.''ed  !o 
;][:diirf  its  acu.unt  to  tho  futsires 
n:i-sion  mcrih.int. 
J  Wiih  rf>s[5t'ft  ti  tne  i\itar';.s 
'  rnj5;:-,;on  mfirc  h.;nt  and  thr; 
ipd'ji  ing  brokf  r,  an  arno.n  wii:  h>- 
iJ'Tftd  matenal  if: 

i  Th'.'  ad  ion  woiilri  h>^  reovii.-i-c!  (o  bf 
losed  in  the  nutes  to  thy  futiirtrs 
niission  nitrchanfs  or  Jntro<i'.icin<! 
.'■r'b  finanrial  st.itenients  prepared 
■  >urint  to  generally  at  r.eptnd 
(iu::U'ig  principles; 
i  )  Tl-.r  -jction  was  broiight  bv  tho 
^mission.  Provided,  howpvfir.  That  a 
luded  action  that  did  no!  result  in 
t  exrueding  $50,000  need  not  be 
srlosf'd  unless  it  involved  allegations 
ifatid  or  wiiL^iil  misconduct:  or 
ij  The  action  was  brought  bv  any 
federal  or  state  regulatory  agenr  y, 
)|/  a  suU-regu!ato."/  orgenizatioii. 
ostic  or  foreign,  and  involves 
afions  of  fraud  or  other  willful 
iiondurt. 

Trading  for  own  account.  If  the 
odify  trading  advisor  or  anv 
:ipal  thereof  trades  or  intends  to 
i  commr>dity  interests  for  its  own 
nt.  the  commodity  trading  advisor 
disclose  whether  clients  will  be 
itted  to  inspect  the  records  of  sue  h 
rayons  tnKiing  and  any  written 
i(?s  related  to  such  trading. 
Pt^rfonnance  disclosures  ,is  s-^t 
in  §4.34 

)  Voluntary-  Information.  If  any 

lation.  other  than  that  required  by 
Commission,  the  antifraud 
'isions  of  the  Act,  or  any  federal  or 
«  securities  laws  and  regulations,  is 

ed,  such  information: 
)  May  not  be  misleading  in  content 
esontation  or  inconsistent  with  the 

red  di.sclosures: 
1  Shall  be  subject  to  the  antifraud 
Ssions  of  the  Act  and  the 
lations  thereunder.  aiA  to  rulfs 
ijding  the  use  of  promotional 
ol  promulgated  by  a  registefed 

•s  a.ssoriation,  purstiant  to  st^rtion 

of  the  Act;  and 

)jMay  onlv  appear  foilowir.g  ihi- 
^■d  required  disclosures,  unless 
i[wise  sptH.ified. 

iSlcterial  infonv.ation.  This  section 
.|not  relieve  a  commodity  trj'hng 
4or  from  any  obligation  under  the 
cjr  the  regulations  thereunder. 
.^ling  the  obhgation  to  disclose  all 
■rial  information  to  existing  or 
(iectix-e  c:lients  even  if  the 
niation  is  not  specifically  required 
lis  section. 
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qui 
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§4.34    Performance  disclosures. 

{.i)  General  principles.  (1)  The 
perfornjance  of  the  pragram  offered 
must  be  displayed  first,  calculated  in 
accordance  with  geuerallv  accepted 
accijuriting  principles  as  specified 
bi-iow  or  by  a  method  othor^ise 
;!pnr;)ved  by  the  Co.nmission.  in  a  table 
.--.hov.ing  al  least  quarterly  the  following 
inl'.'.-rnaaun. 

(i!  The  b''gipning  net  asset  vn'.ue  for 
th"  period,  which  shall  represent  tho 
pre.  ious  period's  ending  net  ass'-t 
\al;ie; 

(ii)  All  additions,  whether  v;.-!untarv 
i.r  involm-'tarv.  during  the  period: 

(iii)  All  withdrawals  and 
redemptions,  whether  volu.r-.t.irv  or 
involuntary,  during  the  period: 

(iv)  The  net  performance  for  the 
period,  which  shall  repre.sont  the 
( hange  in  the  net  asset  value  net  of 
additions,  withdrawals,  redemptions, 
f€^«-!S  and  expenses; 

(v)  The  ending  net  asset  value  for  the 
p<;riod,  whic;h  shall  represent  the 
beginning  net  asset  value  plus  or  minus 
additions,  withdrawals  and 
redemptions,  and  net  p<?rformance: 

(vij  The  rate  of  return  for  the  period, 
computed  on  a  compounded  monthly 
basis,  which  shall  be  calculated  by 
dividing  the  net  performance  by  the 
beginning  net  asset  value: 

(2)  The  performance  of  all  other 
programs  must  be  presented  as  set  forth 
in  §4.25(a)(l)(ii)(C)  through  (G)  and 
must  be  based  on  the  informarion  set 
forth  in  §  4.34(a)(1),  and  calculati^d  on  a 
current  basis.  The  commodity  trading 
advisor  must  maintain  all  supporting 
documeuts  nect'ssarj  to  substantiate 
such  calculation  in  accordance  with 
§1.31. 

(3)  Al!  perfonnaiu:e  information 
presented  in  the  dist  lo&ure  document 
must  be  current  as  of  a  date  not  more 
than  three  months  preceding  the  date  of 
the  document. 

(4)  All  required  perftirmance 
information  must  be  presented  for  the 
most  recent  five  calendar  years  and 
\ear-to-date  or  for  its  entire  duration,  if 
less  than  five  years. 

{."S)  Unless  such  presentation  would  be 
misleading,  the  performance  of  accounts 
traded  pursuant  to  the  same  trading 
program  may  be  presented  in  a  single 
c  omposife  table  provided  that  the 
trading  advisor  describes  how  each 
(  omposite  was  calculated  The  ter.ii 
trading  program  means  a  tniding 
strategy  differentiated  from  others  by 
commodity  trading  methodok^v.  degree 
of  risk  or  degree  of  lever.ige. 

(6)  The  performance  of  any  ai  count  in 
which  the  commodity  trading  ad\isor, 
any  of  its  principals  or  any  person 
pni\Tding  ser\ices  to  the  pool  oi\tis  or 


con'rols  fifty  perci^nt  or  more  of  the 
benofuial  interests  shall  not  be  int  liid.rj 
in  a  disclosure  dixrumenf  unless  su{  h 
perfomi.-.r.re  is  prominently  lal>»;led  «s 
propriet.'iry  and  set  forth  separ^i;,-!'.'  «ft.  r 
al!  required  disrlosurts. 

(7)  Any  past  performaiiCe 
presentation,  whether  .-oquiied  or 
voluntarily  provided,  .-nust  be  p^"(.>de<f 
with  the  following  statement, 
promin-^nlly  displa\ed: 

I^A.ST  PrRFORMANCE  IS  NOT 
f'REDIC.TIVH  (JF  FlTl  RE  ['ERi'OR.MAt.Ci-. 

(b)  Ferfoiniance  to  be  disclosed.  The 
commodity  trading  advisor  must 
di.^lose  the  actual  performance  of  all 
accounts  directed  by  the  commodity 
trading  advisor  and  by  each  of  its 
trading  principals;  Provided,  hoi^ever. 
That  if  the  trading  advis<ir  or  its  trading 
principals  previously  have  not  direfjted 
any  accounts,  the  trading  advisor  must 
prominently  disclose  this  fact  with  one 
of  the  following  statements,  as 
applicable: 

(1)  THIS  TR.\niNG  ADVISOR 
PREVIOUSLY  ILAS  NOT  DIRECTED  A.V^ 
ACCOr\nS;or 

(2)  NONE  OF  THE  TR.\DING  PRI\C:iP\LS 
OE  THIS  TRADING  ADVISOR  \V<S 
PRE\TOrSLY  DIRECTED  ANY  ACCOl  NTS: 
or 

13)  NEITHER  THIS  TRfVDING  AD\1.SC3H 
NOR  ITS  TRADING  PRINCTPALS  HAVT 
PREVIOUSLY  DIRECTED  A.NY  ACC:Ol  NTS. 

§  4.35    Use,  amendment  and  filing  o< 
disclosure  document 

(a)  .Subject  to  paragraph  fc)  of  thi.s 
section,  all  information  containefl  in  the 
disclosure  document  mast  be  current  as 
of  the  date  of  the  document;  Provided, 
however.  That  performance  information 
must  be  current  as  of  a  date  not  mon? 
than  three  months  preceding  the  d.ite  of 
the  document. 

(b)  No  commodity  trading  advisor 
may  use  a  disclosure  dcKTument  datecJ 
more  than  nine  months  prior  to  the  date 
of  its  u.se. 

(cjd)  If  the  commortity  tradinL' 
advisor.knov.'s  or  should  Lnuw  that  thf 
di.sc:losure  document  is  materially 
inacxurato  or  incomplete  in  any  resjH-i  t. 
if  musr  correct  that  clefect  and  must 
distribute  the  c  (jrrection  to: 

(i)  All  existing  cfients  in  the  trading 
program  within  21  calendar  days  of  the 
date  upon  which  the  trading  advisor 
fir>it  knows  or  has  reason  to  know  of  the 
defect:  and 

(ii)  Each  previously  soHcited 
prospective  client  for  the  trading 
program  1)rior  to  entering  into  a;i 
agreement  to  direct  or  to  guide  sue  h 
prospective  client's  rommcxlity  infert.  st 
account  pursuant  to  the  program  Th* 
trading  ad\  isor  may  fiiniish  the 
correction  by  way  of  an  anjended 
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document,  a  sticker  on  the  document,  or 
other  similar  means. 

(2)  The  trading  advisor  may  not  use 
the  document  until  such  correction  is 
made. 

(d)(1)  The  commodity  trading  advisor 
must  fde  with  the  Commission  two 
copies  of  the  disclosure  document  for 
each  trading  program  that  it  offers  or 
that  it  intends  to  offer  not  less  than  21 
calendar  days  prior  to  the  date  the 
trading  advisor  first  intends  to  deliver 
the  document  to  a  prospective  client  in 
the  trading  program. 

(2)  The  commodity  trading  advisor 
must  file  with  the  Commission  two 
copies  of  all  subsequent  amendments  to 
the  disclosure  document  for  each 
trading  program  that  it  offers  or  that  it 
intends  to  offer  within  21  calendar  days 
of  the  date  upon  which  the  trading 
advisor  first  knows  or  has  reason  to 
know  of  the  defect  requiring  the 
amendment. 

PART  30— FOREIGN  FUTURES  AND 
FOREIGN  OPTIONS  TRANSACTIONS 

13.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ta,  2,  4.  6.  6( .  and  12a 

14.  Section  30.6  is  proposed  to  be 
amended  by  revising  paragraphs  (b)(l ) 
and  (b)(2)  to  read  as  follows: 

§  30.6    Disclosure. 

•  •  *  •  * 

[b]  Commodity  pool  operators  and 
commodity  trading  advisors.  (1)  No 
coni.modity  pool  operator  registered  or 
required  to  be  registered  under  this  part, 
or  exempt  from  registration  pursuant  to 
§  30.5  of  this  part.  may.  directly  or 
indirectly,  solicit,  accept  or  receive 
funds,  securities  or  other  property  from 
a  prospective  participant  in  a  foreign 
pool  that  it  operates  or  that  it  intends  to 
operate  or.  in  the  case  of  a  conunodity 
trading  advisor,  no  commodity  trading 
advisor  registered  or  required  to  be 
registered  under  this  part,  or  e.xcmpt 
from  registration  pursuant  to  §  30.5  of 
this  part,  may  solicit  or  enter  into  an 
af^reement  with  a  prospective  client  to 
direct  or  to  guide  the  client's  foreign 
commodity  interest  trading  by  means  of 
a  systematic  program  that  recommends 
specific  transactions,  unless  the 
commodity  pool  operator  or  conunodity 
trading  advisor,  at  or  before  the  time  it 
engages  in  such  activities,  first  provides 
-4-ach  prospective  participant  or  client 
w  ith  the  Risk  Disclosure  Statement  set 
forth  ill  §  4.24(b)  in  the  case  of  a 
commodity  pool  operator  or  *;  4.33(b)  in 
the  case  of  a  commodity  trading  advisor. 

(2)  The  disclosure  statement  required 
to  be  provided  in  paragraph  (b)(1)  of  this 
section  may  be  given  as  a  separate 


document  or.  if  part  of  the  disclosure 
document  required  to  be  furnished 
customers  or  potential  customers 
pursuant  to  §  4.21  or  §  4.31  of  this 
chapter,  must  be  prominently  disclosed 
inunediately  following  any  disclosures 
required  to  appear  on  the  cover  page  of 
the  disclosure  document  as  provided  by 
the  Commission  or  any  applicable 
federal  or  state  securities  laws  and 
regulations. 


PART  160— LIMITS  ON  POSITIONS 

15.  The  authority  citation  for  part  150 
ccmtinues  to  rrad  as  follows: 

Authority:  7  I  S.C.  6a.  6c  and  12ii(.=>l 
(1?)8«). 

16.  Section  150.3  is  proposed  to  b(! 
amended  by  revising  paragraph 
(a)(4)(i)(D)  to  read  as  follows: 

§150.3    Exemptions. 

(a)  •    •    * 

(4)'    •    • 

(i)*    *    * 

(D)  Solicit  funds  for  such  trading  by 
separate  disclosure  documents  that  meet 
the  standards  of  §  4.24  or  §  4.33  of  this 
chapter,  as  applicable,  where  such 
disclosure  documents  are  rt^quired 
under  part  4  of  this  chapter. 
*         •         •         *         * 

Issued  in  VVashin;.;ton,  DC.  on  May  5.  1M<14. 
by  the  Commission. 
Jean  .'X.  Webb. 

Sft  n-tary  of  the  Commission. 
|FKUoc..<»4-l  1380  Filed  5-13-94:  8:45  am] 

BILLING  CODE  6351-01-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19CFRPart4 

RIN  1515-AB46 

Filing  of  Export  Certificates 

agency:  U.S.  Customs  Service. 

Department  of  the  Treasury. 

ACTION:  Notice  of  proposed  ndemaking. 

SUMM.4RY:  This  document  proposes  to 
amend  the  Customs  Regulations  to 
allow  a  vessel  carrying  a  shipment  of 
meat  or  meat -food  products  to  be 
cleared  before  the  filing  of  a  copy  of  an 
export  certificate  by  providing  a 
statement  regarding  the  shipment  and 
the  export  certificate.  The  copy  of  the 
export  certificate  must  then  be 
presented  within  4  days  of  the  vessel's 
clearance.  The  regulations  are  being 
anu^nded  so  that  they  will  conform  to 
revi>ed  regulations  of  the  Food  Safety 


and  Inspection  Ser\ice  of  die  U.S.  j 

Department  of  Agriculture.  i 

DATES:  Comments  must  be  received  . 

before  luly  15.  1994.  ' 

ADDRESSES:  Comments  (preferably  in 
triplicate)  should  be  submitted  to  U.S. 
Customs  St;rvice.  ATTN:  Regulations 
Branch.  Franklin  Court.  1301 
Constitution  Avenue.  N\V..  Washington, 
D.C.  20229.  and  may  be  inspected  at  the 
Regulations  Branch!  1099  14lh  Street. 
N\V..  suite  4000.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Whiting.  Carrier  Rulings 
Branch. (202)  482-6940. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  this  document.  Customs  proposes 
to  amend  its  regulations  so  that  there 
will  be  consistency  between  regulations 
of  the  U.S.  Department  of  Agriculture 
(USDA)  and  those  of  Customs  regarding 
the  timeframe  within  which  an  exporter 
must  file  a  certificate  certifying  the 
wholesomeness  of  meat  products  being 
exported. 

Under  the  Federal  Meat  Inspection 
Act  (FMIA)  (21  U.S.C.  601  ef  spq.].  meat 
and  meat  products  intended  and  offered 
for  export  and  sale  in  a  foreign  country 
must  be  inspected.  In  addition,  FMIA 
prohibits  the  clearance  for  departure  of 
any  vessel  carrjing  meat  and  meat 
products  for  export  to  and  sale  in  a 
foreign  country  until  the  owner  or 
shipper  has  obtained  from  an  inspector 
a  certificate  indicating  that  the  products 
are  sound  and  wholesome  (unless  the 
Secretary-  has  waived  certificate 
requirements  for  the  country). 

In  1986.  the  Food  Safety  and 
Inspection  Service  (FSIS)  of  the 
Departnu'nt  of  Agriculture,  whif:h 
administers  the  FMIA.  amended  its 
regulations.  Previously,  the  FSIS 
regulations  required  that  exporttirs 
deliver  a  duplicate  of  the  export 
certificate  to  the  shipper  for  filing  with 
Customs  at  the  time  the  master's 
manifest  or  supplemental  manifest  is 
filed  by  the  chief  officer  with  Customs; 
that  is.  on  the  day  of  departure. 
Otherwise,  the  vessel  carrying  the  meat 
or  meat  products  would  not  be  granted 
clearance.  Because  §  4.75  of  the  Customs 
regulations  allows  shippers  a  delay  of 
four  business  days  in  the  filing  of  a 
Complete  Cargo  Declaration  (manitost), 
the  FSIS  regulations  were  amended  to 
allow  a  vessel  carrying  a  shipment  ot 
meat  or  meat  products  to  clear  in  those 
instances  where  the  duplicate  export 
certificate  is  not  available  at  departure 
ti.nie.  In  lieu  of  the  duplicate  expon 
ceilificate,  die  shipper,  shipper's  ageiu 
or  the  vessel's  agent  must  provide 
Customs  w  ith  a  statement  under  the 
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f  \  ipp«r's  or  agent's  letterhead  sign«xl  by 
1 1  e  shipper  which  briefly  describes  the 
s  ^  ipment  of  the  product,  the  numb<v  of 
i  ( ixes.  the  numbt^r  of  pounds,  the 
{ 1  otiuct  name  and  the  USDA  export 
I  f  rtifirafe  number  that  covers  the 
shipment.  Exporters  must  file  the 
(  aplicate  export  certificate  within  4 
(fays  of  the  clearance  of  a  vessel  carri'ing 
a  shipment  of  meat  products. 

In  order  to  maintain  consistent  \  with 
(lusfoms  and  USDA  regulations, 
CjUstoms  is  now  proposing  to  amend 
t^iHt  section  of  its  regulations  governing 
tlbe  clearance  of  vessels  carrying  meat 
xiuct.s.  .Section  4.72(a)  of  the  Customs 
guiations  (19  CFR  4.72(a))  currently 
sj.^tes  that  no  clearance  shall  be  granted 
t(^|a  vessel  carrying  meat  or  meat-fciod 
prtxluct  until  copies  of  the  export 
rmificates  issued  by  the  USDA  hav(» 
b|>en  filtKl  with  the  district  director. 
Qistunis  i.';  proposing  to  amend  this 
section  so  that  clearance  can  be  granted 
td  vessels  when  documents  comphing 
wHih  the  requirements  of  9  CFR  part  322 
of  the  USDA  regulations  are  submittecL 
Shippers  will  still  have  to  comply  with 
the  four-day  time  limit  of  §4.75  for 
sijbmitting  the  actual  USDA  export 
(.(irtifirafe. 

{'ommcnts 

.Before  atlopting  the  propoMid 
aijiendment.  consideration  will  be  given 
toltny  written  comments  timely 
submitted  to  Cu.stoms.  Comments 
sijbmitted  will  be  available  for  public 
inispertion  in  accordance  with  thri 
F'rity'dom  of  Information  Act  (5  US.C. 
^il).  §  1.4.  Treasurv  Regulations  (3 1 
CBK  1.4).  and  §103.1 1(b).  Customs 
Rcfgulations  (19  CFR  103.11(b)).  on 
regiilar  business  days  between  the  hours 
of|0  a.m.  and  4:30  p.m.  at  the 
Ri»gulations  Branch.  1009  14th  Str^'t, 
NW.,  Suite  4000,  Washington.  DC. 

Executive  Order  12866  and  Regulatory 
Fi(!xibility  Act 

iThis  amendment  is  not  a  "significant 
n^gidatory  action"  uithin  the  meaning 
of  E.O.  12866.  Ba.sed  on  the 
supplementary  information  set  forth 
abfAe  and  pursuant  to  the  pnrvisions  of 
th^  Regulatory  Flexibility  Act  (5  U.S.C. 
(iOl .  et  seq.).  it  is  certified  that  the 
proposed  amendment,  if  adopted,  will 
rnt\  have  a  significant  economic  impact 
onja  substantial  numlter  of  small 
enhties.  Accordingly,  it  is  not  subject  to 
the  regulatory  analysis  or  other 
r<!quirements  of  .S  U.S.C  603  and  604. 

Drafting  Information 

The  principal  author  of  this  diK:uiTient 
was  Peter  T.  Lynch.  Regulations  Bram:h, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Ser\'icn.  Hf)wevcr,  personnel 


from  other  offices  participated  in  its 
development. 

List  of  Subjects  in  19  CFR  Pari  4 

Customs  duties  and  insjpection. 
Exports.  Moat  and  meat  products.  Moat 
inspection.  Vessels. 

Proposed  Amendment 

It  is  proposed  to  amend  part  4, 
Customs  Regulations  (19  CFR  part  4).  as 
set  forth  below. 

PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  general  authority  citation  for 
part  4  continues  to  read  as  follows: 

Authority:  5  U.S.C.  .301;  19  U.S.C  Ofi. 
14:n,  1433.  1434.  1624:  46  U.S.C  App.  3.91; 

2.  Paragraph  (a)  of  §  4.72  is  revi.sed  by 
adding,  at  the  end  thereof,  two  new 
sentences  to  road  as  follovs  s- 

§  4.72    Inspection  of  meat,  meat-food 
products,  and  fnedlble  fats. 

(a)  •  *  *  If  such  certificate  has  been 
obtained  but  is  unavailable  at  the 
sch(!(luled  time  of  the  vessel's 
departure,  the  vessel  may  be  cleared  on 
the  basis  of  the  receipt  of  a  statement, 
under  the  shipper's  or  shipper's  iigent's 
letterhead,  certifying  the  number  of 
boxes,  the  number  of  pounds,  the 
product  name  and  the  USDA  exp<jrt 
c<;rtificate  number  that  covers  the 
shipment  of  the  product.  If  such 
statement  has  been  used  as  the  basis  for 
obtaining  vessel  clearance,  the  duplicate 
of  the  certificate  must  be  filed  with 
(iu.sttmis  within  the  time  pres«:rib<»d  by 
§4.7.">  of  this  part. 
•         •         •         «         • 

.Samuel  11  Banks. 

Ail:ng  Commissioner  of  Customs 
John  P.  Simpsun. 

Dt'inity  Assistant  St'crHary  cyfrhf  Thi/'cwry. 
Appmw'd:  April  28.  1904 

IKR  Doc.  94-11857  Filed  .5-1.3-94;  (i.4.S  ami 
BILLING  COO£  4a20-02-P 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Part  250 
RiN  1010-AB52 

Safety  Requirements  Governing 
Production  Platforms  and  Pipelines 

AGENCr:  Minerals  Management  .Ser\  ice. 
Int(!rior. 

ACTION:  Proposed  ndo. 


regarding  the  design  and  operating 
procedures  of  production  platforms  and 
pipelines  in  the  Outer-Continental  Shelf 
(DCS).  The  purpose  of  the  revisions  is 
to  reduce  or  prevent  the  unintentional 
release  of  hydrocarbons  from  pipelines 
on  or  n(;ar  offshore  platforms  during 
emergency  situations  and  thereby 
reduce  the  potential  for  explosions  or 
fires. 

DATES:  Comments  must  be  received  or 
postmarked  no  later  than  )uly  15.  19*»4. 
ADDRESSES:  Comments  should  be 
mailed  or  hand-carried  to  the 
Department  of  the  Interior.  Minerals 
Management  .Ser\-ice,  Mail  Stop  4700. 
381  Elden  Street,  Herndon.  Virginia 
22070-4817;  Attention:  Ciiief. 
Engineering  and  Standards  Branch. 
FOR  FURTHER  INFORIKATION  CONTACT:  Paul 
Schneider,  Technology  .Assessment  and 
Research  Branch,  telephone  (703)  787- 
1559.  or  Bill  Haus<'r,  Engineering  and 
Standards  Branch,  telephone  (703)  787- 
1600. 

SUPPLEMENTARY  INFORMATION: 


SUMMARY:  This  rule  propost^s  to  nni.se 
various  safetv-rf?lated  regulations 


Background 

The  MMS  is  proposing  to  revi.su 
regulations  govcsming  design,  operation, 
and  maintenance  of  oil  and  gas  fa<  ilities 
in  the  OCS.  These  revisions  were 
recommended  by  an  internal  task  group 
that  njviewed  information  on  tow  tragic 
offshore  incidents  in  1988  and  1089. 

Safety  Review  Task  Group 

A  .s.ifety  review  task  group  of  MMS 
personnel  was  established  to  review 
available  information  in  the  1988  Pi'ixr 
Alpha  platform  fire  in  the  North  Sea  anil 
the  cin:umstances  related  to  an 
interactive  pipeline  and  platform  fire  in 
1989  at  ARCO  Oil  and  Cas  Cximpany's 
(ARCO)  South  Pass  60  Platform  "B' 
facility  in  the  Gulf  of  Mexico.  The  group 
was  asked  to  make  specific 
recommendations  regarding  regulations 
and  operating  practices  that  wouKI 
reduce  the  risk  of  such  incidents 
ot:curring  in  U.S.  waters.  Following  Is  a 
capsule  summan,'  of  each  incident. 

Explosion  and  Fire  on  Piper  Alpha 
Platform.  North  Sea.  1988 

Piper  Alpha  was  an  oil  and  gas 
production  platfonn  in  the  United 
Kingdom  (U.K.)  sector  of  the  North  S»'j 
that  was  destroyed  by  fire  in  1988.  On 
July  6,  1988,  a  scries  of  events  and 
operational  mistakes  caused  an 
explosion  and  fires  that  ultimately 
destroyed  the  platform  and  killed  T67 
people.  Maintenance  personnel 
mistakenly  activated  an  out-of-serviii! 
injof-tion  pump  causing  a  repair  flange 
in  the  pipework  to  rupture.  Liquid 
<;ondensato  leaked  into  the  production 
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module  for  several  minutes.  The  gas 
ignited  and  exploded,  damaging  the 
electrical  power  generator  and  the  fire 
pumps.  Eventually  the  fire  niptured  the 
shut-in  gas  pipelines  releasing  high 
pressure  gas  on  the  platform.  The  fire 
burned  for  several  hours  until  the 
pressure  was  relieved.  The  platform  was 
completely  destroyed. 

The  Public  Inquiry  into  the  Piper 
Alpha  Disaster  was  published  by  Her 
Majesty's  Stationery-  Office,  London,  in 
November  1990.  The  report  confirmed 
the  conclusions  reached  in  the  initial 
investigation  report  published  in 
September  1988.  The  report  concluded 
that  in  all  Hkelihood  the  scenario  of  the 
leaking  blind  flange  in  the  condensate 
injector  pump  was  the  initial  cause  of 
the  incident.  The  report  lists  106 
recommendations  for  improving  safety 
in  the  U.K.  North  Sea.  The 
recommendations  propose  changes  to 
the  regulations,  regulator^'  agency 
realigrunent,  and  a  call  for  renewed 
commitment  to  safety  by  industn.'. 

Summary  of  South  Pass  60  Platform 
•B"  Fire 

On  March  19.  1989,  an  offshore 
contracting  crew  was  "cold-cutting"  an 
18-inch  gas  line  riser  at  the  platform's 
10-foot  level  in  preparation  for  the 
installation  of  a  pig  trap.  "Cold  cutting" 
is  a  method  of  cutting  through  a  section 
of  pipe  with  a  mechanical  cutting  tool 
as  opposed  to  using  a  blow  torch.  Upon 
penetration  into  the  pipeline  riser, 
pressurized  condensate  began  to  spray 
from  the  cut  area.  The  condensate  was 
ignited  either  by  sparks  generated  on  the 
compressor  skid  on  an  attendant 
wnrkboat  or  by  hot  e.xhaust  pipes  on  the 
above  production  deck.  The  fire  raged 
upward  from  the  riser,  and  the 
emergency  shutdown  (ESD)  system  shut 
down  both  Platform  "B "  and  Platform 
"L"  and  all  incoming  and  departing 
pipelines.  Six  of  the  10  incoming  and 
departing  pipelines,  including  a  high 
pressure  gas  line,  ruptured  from  the  heat 
of  the  fire.  The  resulting  explosions 
killed  seven  people  and  destroyed  the 
platform. 

Federal  Register  Notice  on  Subsea 
Pipeline  Valves 

lie  support  of  the  work  of  the  task 
group,  MMS  published  a  Federal 
Register  Notice  dated  July  23.  1990  (55 
FR  29860),  seeking  information  on 
subsea  shutdown  valve  (SDV) 
technology  and  feasibility  and  offshore 
emergency  pipeUne  pressure  reduction 
techniques.  Thirty  companies  and 
organizations  representing  oil-  and  gas- 
related  industries  responded  to  the 
questionnaire.  Their  responses  are 
discussed  later  in  the  preamble. 


Task  Group  Findings 

The  MMS  task  group  identified  the 
follow  ing  areas  in  the  regulations  that 
should  be  revised: 

1.  Identification  and  notification 
procedures  for  out-of-service  safety 
devices  and  systems. 

2.  Location  and  protection  of  pipeline 
risers. 

3.  Diesel  and  helicopter  fuel  storage 
areas  and  tanks. 

4.  Approval  of  pipeline  repairs. 

5.  Location  of  ESD  valves  on 
pipelines. 

Identification  and  Notification 
Procedures  for  Out-of-Service  Safety 
Devices 

A  contributing  factor  to  both 
accidents  was  the  lack  of 
communication  and  notification  to 
personnel  of  the  platform  production 
systems  status.  In  the  Piper  Alpha 
incident,  the  production  crew  attempted 
to  start  a  condensate  injection  pump 
that  was  partially  dismantled  for  repairs 
during  the  previous  shift.  Leaking 
condensate  from  the  associated 
pipework  of  the  pump  caused  the  first 
of  a  series  of  explosions  and  fires.  The 
location  of  the  pump  control  panel  did 
not  allow  the  operator  of  the  control 
panel  to  view  the  pump  or  detect  the 
leak.  In  the  South  Pass  60  incident,  th(! 
platform  operator  and  the  pipeline 
company  did  not  provide  for  adequate 
planning  and  coordination  of  the  riser 
cutting  operation.  Platform  personnel 
were  apparently  unaware  of  the  status  of 
the  riser  cutting  operation  or  the 
difficulty  the  contractor  was 
experiencing  with  the  unexpixted  flow. 

Current  regulations  for  identifying 
()ut-of-ser\ice  devices  are  found  at; 

30  CFR  250.12J(c).  General  platform 
operations.  (1)  Surface  or  subsurface 
safety  devices  shall  not  be  bypassd  or 
blocked  out  of  service  unless  they  are 
temporarily  out  of  service  for  startup, 
maintenance,  or  testing  procedures. 
Only  the  minimum  number  of  safety 
devices  shall  be  taken  out  of  service. 
Personnel  >hall  monitor  the  bypassed  or 
blocked-out  functions  until  the  safety 
devices  are  placed  back  in  service.  Any 
surface  or  subsurface  safety  device 
which  is  temporarily  out  of  servic:e  shall 
be  Hagged. 

Requirements  for  out-of-service 
devices  on  pipelines  are  found  at  30 
CFR  250.154(c).  If  the  required  safety 
equipment  is  rendered  ineffective  or 
removed  from  service  on  pipelines 
which  are  continued  in  operation,  an 
equivalent  degnM?  of  safety  shall  be 
provided.  The  safety  equipment  shall  be 
identified  by  the  placement  of  a  sign  on 
the  equipment  stating  that  the 


equipment  is  rendered  ineffective  or 
-  removed  from  service. 

The  task  group  determined  that  the 
existing  regulations  do  not  provide  for 
adequate  communication  or  warning  of 
out-of-ser\ice  equipment  and  may  not 
have  prevented  an  accident  similar  to 
Piper  Alpha  if  the  same  set  of 
circumstances  existed  in  the  OCS.  The 
current  rule  does  not  ensure  that 
accidental  flow  of  hydrocarbons  will  not 
be  initiated  in  process  components  that 
are  taken  out  of  service,  particularly  if 
fiow  is  initiated  out  of  view  of  a  flagged 
device  or  control.  Flagging  requirements 
for  out-of-service  equipment  and  valves 
need  to  be  revised  to  ensure  that  control 
panels  and  certain  equipment  upstream 
of  process  equipment  or  valves  are  also 
flagged  and  that  the  procedure  is 
documented.  The  task  group 
recommended  that  the  regulations 
should  include  requirements  identifying 
which  individuals  have  the  authority  to 
remove  flags  and  to  authorize 
equipment  startup.  It  also  recommended 
that  subpart  A  be  revised  to  include  a 
briefing  requirement  to  ensure  that  all 
workers  on  a  production  platform  are 
notified  of  all  out-of-service  equipment 
and  safety  concerns  at  the  beginning  of 
each  work  shift  or  upon  addition  or 
replacement  of  personnel. 

Location  and  Protection  of  Pipeline 
Risers 

From  the  evidence  gathered  on  Piper 
Alpha,  at  least  one  of  the  highly 
pressured  risers  ruptured  when  struck 
by  debris  falling  from  the  burning 
platform.  The  effect  of  gas  escaping  from 
the  higli  pressure  pipeline  was 
catastrophic.  The  escaping  gas  boiled  to 
the  surface,  exploded,  and  burned  under 
the  platform  for  several  hours. 

Subpart  J  of  the  regulations  currently 
requires  risers  to  be  protected  only  from 
contact  with  floating  vessels.  Protection 
is  usually  accomplished  by  locating 
risers  between  the  jacket  legs  or  by 
reinforcing  the  risers  with  external 
protection.  The  task  group 
reconunended  that  subpart  J  be  revised 
to  acid  a  requirement  to  provide  for  riser 
protection  from  falling  objects  as  well 
and  that  MMS  require  submission  of 
piping  drawings  at  an  early  stage  in  the 
platform  design  approval  process. 

Diesel  and  Helicopter  Fuel  Storage 
Areas  and  Tanks 

During  the  early  stages  of  the  PipcT 
Alpha  incident,  fuel  drums  and 
containers  of  lubricants  and  cleaners 
stored  throughout  the  platform 
exploded  and  burned  when  they  were 
exposed  to  flames.  These  materials  are 
stored  in  a  similar  manner  on  U.S. 
facilities. 
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There  are  no  current  MMS  regulations 
for  fuel  storage.  The  task  group 
recommended  that  MMS  revise  the 
regulations  to  require  operators  to  store 
diesel  and  other  flammable  liquids  on 
platforms  in  accordance  with  the 
requirements  contained  in  American 
Petroleum  Institute  (API)  Recommended 
Practice  (RP)  500,  Recommended 
Practice  for  Classification  of  Locations 
for  Electrical  Installation  at  Petroleum 
Facilities.  The  task  group  also 
recommended  that  the  re\ised 
rejgulations  require  operators  to  design 
fulei  storage  tanks  in  accordance  with 
Ah  RP  14C,  Recommended  Practice  for 
Analysis.  Design,  Installation  and 
Testing  of  Basic  Surface  Safety  Systems 
for  Offshore  Production  Platforms. 

Approval  of  Pipeline  Repairs 

Upon  e.xamination  of  the  events 
leading  to  the  fire  on  the  ARCO  "B" 
plptform.  the  task  group  found  that  there 
was  a  lack  of  communication  and 
coordination  between  the  platform 
operator  and  the  pipeline  repair 
company.  The  task  group  recommended 
that  the  regulations  be  strengthened  by 
requiring  MMS  approval  for  pipeline 
repairs.  The  Regional  Supervisor,  upon 
being  notified  that  the  lessee  or  right-of- 
way  holder  is  anticipating  a  pipeline 
repair,  will  consider  the  complexify  of 
the  repair  procedure  in  deciding 
whether  or  not  to  require  a  written 
reoair  plan.  Exceptions  would  be  made 
for  pipeline  repairs  necessitated  by 
imniinent  harm  to  the  environment  or  to 
human  safety. 

Location  of  ESD  Valves  on  Pipelines 

The  Piper  Alpha  fire  and  the  Arco 
"B"  fire  were  greatly  intensified  by 
rolrased  gas  from  pipelines  associated 
with  the  platforms.  In  the  United  States, 
incoming  pipelines  are  required  to  have 
emiergency  SDV's  as  a  protective 
measure,  but  they  are  often  located 
onboard  the  platform  to  allow  access  for 
maintenance  and  testing. 

Locating  SDVs  away  from  the  process 
equipment,  such  as  on  the  seafloor  or  on 
the  riser  close  to  the  waterline,  may 
prqvide  a  greater  level  of  protection  for 
the  platform  but  would  at  the  .same  time 
reduce  accessibility  for  repair  and 
maintenance.  This  issue  has  major 
safety  and  reliabifity  implications; 
therefore,  MMS  published  the  advance 
notice  of  proposed  rulemaking  in  the 
Federal  Register  requesting  more 
information  on  this  subject. 

Thirty  responses  to  the  questionnaire 
were  received  from  the  oil  and  gas 
industry,  including  major  oil  and  gas 
production  companies,  pipeline 
operators,  and  equipment 
maipufacturers.  The  first  13  questions 


dealt  with  locating  a  pipeline  SDV  on 
the  seafloor  or  just  above  the  splash 
zone.  Approximately  half  of  the 
respondents  cited  limited  access  to  a 
valve,  particularly  those  located  on  the 
seafioor,  for  inspection  and 
maintenance  purposes  as  a  major  area  of 
concern.  Nearly  half  of  the  commenfers 
suggested  that  the  reliability  of  subsea 
valves  is  unknown  or  nonexistent. 
Again,  supporting  data  was  very 
limited.  The  remaining  four  questions 
dealt  with  pipeline  pressure  reduction 
during  emergency  situations.  The 
results  of  the  questionnaire  are 
discussed  after  this  section. 

For  applications  in  the  United  States, 
the  task  group  considered  three  distinct 
riser  locations  for  the  placement  of 
SDV's:  On  the  platform,  on  the  seafloor. 
on  the  vertical  portion  of  the  riser  below 
the  lowest  production  deck  but  above 
the  waterline.  The  advantages  and 
disadvantages  of  each  location  are 
discussed  below: 

The  first  location  considered  was  "on 
the  platform."  Subpart  J— Pipelines  and 
Pipeline  Rights-of- Way,  §250.1  540j)(2) 
requires  that, 

Incoming  pipelines  boarding  to  a  production 
platform  shall  be  equipped  with  an  auloniatic 
shutdown  valve  (SDV)  immediately  upon 
boarding  the  platform  •   •   • 

This  regulation  allows  placement  of 
the  SDV  on  the  deck  where  the  riser 
enters  the  platform.  "Immediately  upon 
boarding"  means  near  the  edge  of  the 
platform.  Accessibility  for  testing  and 
maintenance  is  the  greatest  advantage  to 
this  location  since  the  valve  is  located 
within  the  platform  structure.  Also, 
since  the  valve  is  located  in  close 
proximity  of  the  production  processing 
equipment,  there  is  little  or  no 
hydrocarbon  inventory  between  the 
valve  and  the  process  equipment  that 
needs  to  be  vented  in  the  event  of  ;ui 
emergency.  However,  this  location  also 
presents  the  greatest  potential  safety 
hazard.  Since  the  valve  is  located  near 
the  process  equipment,  it  is  vulnerable 
to  damage  from  explosions,  extreme 
heat  from  fires,  and  falling  debris  during 
emergency  situations.  The  task  group 
determined  that  the  valve  in  this 
location  does  not  fulfill  the  intended 
purpose  of  an  SDV  in  all  situations 
since  failure  of  the  SDV  or  pressured 
portion  of  the  riser  would  likely  result 
in  the  release  of  a  significant  portion  of 
the  pipeline  inventory  at  the  point  of 
failure.  This  vulnerability  was 
demonstrated  in  the  Piper  Alpha 
disaster  and  the  South  Pass  60  fire. 
Ne.\t.  the  task  group  considered 
locating  SDV's  on  the  seafioor  a  short 
distance  from  the  platform.  The  safety 
advantage  of  this  location  is  obvious. 


The  valve  is  isolated  from  the  platform 
and  is  not  vulnerable  to  explosions  or 
fire  that  may  occur  during  an  emergency 
situation.  However,  a  major  drawback  of 
this  location  is  inaccessibility  for 
maintenance  and  testing,  especially  in 
deep  water.  At  this  location,  the  valve 
would  isolate  the  majority  of  the 
pipeline  inventory  from  the  platform. 
However,  there  may  be  a  significant 
hydrocarbon  inventory  in  the  riser 
between  the  valve  on  the  seafloor  aiui 
the  process  equipment.  This  inventory 
must  be  safely  vented  when  the  pipeline 
is  depressurized  during  an  emergency 
after  the  valve  is  closed. 

Lastly,  the  task  group  considered 
locating  SDV's  on  the  vertical  portion  of 
risers  below  the  lowest  production  deck 
of  the  platform  but  above  the  waterline. 
This  location  offers  several  advantages. 
The  valve  is  removed  from  and  placed 
below  the  hydrocarbon  process  areas 
within  the  platform,  thereby  isolating  il 
from  potential  explosion  and  fire 
damage  during  emergency  situations. 
Also,  it  effectively  isolates  the  entire 
inventory  of  the  pipeline  from  the 
platform  since  there  is  a  minimal  length 
of  riser  between  the  valve  and  the 
process  equipment  that  must  be  ventiui 
during  emergency  situations,  and  the 
valve  is  above  the  waterline  and  is 
accessible  for  maintenance  and  testing. 
Considering  the  information  gathered 
from  the  Federal  Register  Notice  and 
additional  information  regarding  subsea 
valve  installations  in  the  U.K.  North 
Sea,  the  task  group  concluded  that 
locating  such  valves  on  risers  or  on  the 
seafloor  was  technically  feasible.  Other 
aspects  of  the  current  regulation  were 
also  reviewed.  The  task  group 
considered  the  current  regulation  whi(  h 
requires  SDV's  to  be  installed  on 
incoming  pipelines  only.  Based  on  the 
events  that  occurred  on  Piper  Alpha,  the 
task  group  determined  that  there  is  a 
significant  potential  hazard  from 
blackflow  of  pressured  hydrocarbons 
from  departing  pipelines.  Therefore,  the 
task  group  recommended  requiring 
SDV's  on  all  new  pipelines  entering  and 
departing  production  platforms.  This 
requirement  should  also  apply  to 
sulphur  operations  since  sulphur  is  also 
flammable  and  poses  a  significant  threat 
to  safety.  This  requirement  would  cover 
bidirectional  pipelines,  crossing 
pipelines,  fuel  lines,  and  pipelines 
carrying  flammable  or  hazardous  fluids. 
Crossing  pipelines  that  enter  onto 
platforms  but  do  not  take  on  production 
from  those  platforms  pose  an 
environmental  risk,  if  not  a  risk  to 
human  safety.  Therefore,  crossing 
pipelines  should  also  be  required  to 
have  SDV's  installed  on  the  incoming 
and  departing  risers. 
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Kpsponses  to  the  Questions  in  the  |ulv 
l.i.  I<^t90,  Federal  Register  Notice 

T'i.^  following  represents  a  suninuir\ 
t)!  *.h»'  responses  received  and  does  not 
(■.•i.fs-,arily  reflect  the  opinion  of  MMS 

Q::--<ition—U  the  Sn\'  was  located  on 
the  ^i-afloor  or  just  above  the  spins!: 
zoi;r.  how  would  the  following 
p.if.in.eters  be  affected' 

(cii  Maintenance. 

fi^sponse — Subsea  n\aintenani;e  poses 
•  1  ir.djor  problem,  especially  for  deep 
water  which  would  be  difficult  during 
inuqh  seas  and  winter  months.  This 
(eoprirdizes  the  operation  of  the  pipeline 
d.:ri:-.t;  those  periods.  Preventative 
subsea  maintenance  would  be 
impractical  while  maintenance  bv 
divers  would  pose  an  additional  safet\ 
risk  Minor  and  major  repairs  of  a  valve 
would  most  likely  require  removal  from 
the  pipe  which  is  dangerous  in  itself 
and  would  require  shutting  down  the 
pip'^lme  system  for  extended  periods 

The  splash  zone  is  the  most  corrosive 
f)ffshore  environment  The  cyclical 
wetting  and  drying  of  surface  materials 
acccierate  the  corrosion  process  and 
degrades  protective  coatings.  At  the 
splash  zone,  increased  maintenance 
would  be  required  and  mos'  platforms 
have  limited  access  in  this  area.  Splash. 
zone  maintenance  could  not  be 
performed  during  rough  seas  or  winter 
months,  thus  jeopardizing  the  operation 
of  the  pipeline  during  those  periods. 
Control  hues  would  also  be  exposed  to 
the  corrosive  wet/dry  environment. 
Requiring  SDV's  to  be  located  subsea  or 
at  the  splash  zone  increases  the  safetv 
risk  to  personnel  and  reduces  the 
pipeline  system's  reliability. 

The  diving  cost  alone  to  repair  a 
subsea  SDV  in  180  feet  of  water  would 
run  between  $15,000  and  518,000  per 

clay 

fh)  Inspection 

Hfsponse — Subsea  SDV  inspection  bv 
.1  diver  would  be  of  minimal  value. 
Control  systems  for  subsea  valves  are 
tuf.fe  complex  than  for  surface  vahes 
The  ability  of  divers  to  inspect  and 
perform  repairs  underwater  is 
questionable  and  cannot  be  verified. 
Inspec  tion  and  repair  operations  wou'd 
be  limited  by  weather  conditi«ms. 

Inspection  of  an  SDV  above  the  splash, 
zone  is  reliable  since  it  can  be 
p(!riormed  by  an  engineer  or  company 
representative.  All  insptiction 
ir~.forniation  is  first  hand. 

.^  typical  subsea  SDV  inspection  in 
;iOn  feet  of  water  could  cost  between 
.S'iO.OOO  and  S30.000  per  day. 

(<  i  7>-sf/ng. 

/iVspon.se — Testing  subsea  valves  from 
a  remote  station  is  not  reliable  and  mav 
indicate  problems  that  may  or  may  not 
exist. 


Dealing  with  a  malfunction  during 
testing  coiid  have  serious  implications 
due  to  limited  accessibility. 

The  higher  the  SD\'  is  located  above 
the  water,  the  greater  its  accessibilitv. 
maintenance,  <ir.d  performance 

Frequency  of  subsea  SDV  testing 
siiouid  be  kept  to  a  minimum  in  order 
to  maintain  laive  re!;at)ilitv. 

Testing  wo  .lin  be  complex.  Remote 
m'.initoring  or  divers  would  be 
necessary  to  confirm  test  results, 
(d)  fiV((u':;/.fv 

Re.spo.'i>f — Reiidbiiiii.  is  dependent 
on  the  individual  reliability  o)  ail  the 
component-,  that  make  up  the  SDV  and 
control  s)bteni  Subsea  valve  reliability 
statistics  are  t.ot  prt^se-itly  available  and 
need  to  he  e^jabiish.eri 

it  is  assumed  that  the  nliability  of  an 
SDV  funcnoning  or.  the  seafloor  would 
be  less  than  ar  a:iy  other  location. 
.■Access  to  'h'-  SDV  and  control  lines 
would  be  /.:!.. ied  and  equipment  and 
personnel  would  be  exposed  to  adversi- 
conditions 

The  reiidb.iifv  of  an  SDV  functioning 
in  the  -fpiash  zone  would  be  slightU 
higher.  Accessibility  would  be 
improved  but  the  valve  itself  and 
control  lines  would  be  exposed  to  more 
adverse  ( onditions 
(e)  f'r^'ssure  I'f  nf/ni,' 
Hfsponse — Subsurface  SDV's  would 
be  limited  by  the  static  back  pressure  of 
the  seawater.  or  vent  lines  to  the  surfac:e 
v.ciuid  be  required  This  may  cause  a 
delay  in  response  time 

A  splash  zone  SDV  would  not  have 
back  pressure,  but  gas  exhaust  would 
need  to  be  routed  to  the  platform  vent 
system 

l!nderw.iter  venting  of  pipelines  is 
no!  rcicommended  due  to  en\  ironmentai 
considerations. 

The  volume  of  hydrocarbons  vented 
through  the  platfor.m  flare  system  would 
he  greater  for  a  subsea  SDV  than  a 
platform  SDV  This  is  a  serious  safety 
c  ()ns!(lerati(<n. 

The  capability  to  vent  pressure  from 
a  pipeline  should  never  take  the  form  of 
b\  pa.ssmg  the  SDV  but  should  be  from 
the  respective  ends  of  the  pipelines. 
(0  Bidirertinnal  operations, 
lirsponse — Not  affected. 
(gl  Piii<i!n>i  operations. 
/I'espon.se — Subsea  valves  should  be 
fittedvvitli  remote  position  indicators  to 
ensure  the  valve  is  fully  open  during 
pigging  operations. 

Question — What  measures  could  be 
taken  to  entiance  performance  and 
reliability — m  particular,  how  could 
[iroblems  identified  in  response  to 
question  one  be  alleviated? 

liesponsf — Uicating  the  SDV  above 
the  maximum  wave  height  would 
alleviatir  most  problems  described  in 


question  one.  Control  lines  are  relatively 
short  and  the  vaUe  is  readily  accessible 
for  maintenance  and  repairs. 

There  are  designs  where  safety  can  b»' 
ac  hieved  by  other  methods  There  are 
also  •econonuca!"  platforms  where  tiie 
producer  atxepts  more  risk  to  reduce 
tacilitv  costs.  The  iocanon  of  the  SDV 
should  be  commeiijiurate  with  the  level 
of  protection  afforded  to  other  high-risk 
facilities  on  the  platform. 

The  SDV's  should  be  manufart-red 
from  materials  which  will  avoid  valve 
replacement  arm!  offer  rehat)le 
performance.  The  laive  should  hdve 
manual  ac  tuato's  and  quick  connect 
ends  to  facilitate  operation  or  removal 
Platform  operating  decks  should  be 
made  of  piate.  not  grating  Plate  acts  a-. 
a  fire  uaii  It  the  deck  is  n.ade  of  plate, 
the  SDV  t  an  In-  safely  located  on  the 
deck. 

The  SDV  s  should  be  seif-operiting 
and  fail-safe  closed. 

Valves  should  l>e  routinely  i:-.s[)f  c  ted 
and  tested  as  wt  il  as  continuously 
monitored. 

T!;»>  SD'v'  'Uid  control  system  sho.ild 
be  protected  from  mechanical  damage 
Placement  ot  SDV's  on  the  platform 
would  improve  reliability  but  would 
jIso  minimize  nieir  effectiveness. 

Redundant  control  and 
instrumentation  systems  may  be 
desirable.  Standards  should  be 
established  for  value  specifications  and 
certification  Qualify  control  in 
manufacturing  c(..;lri  also  enhance  their 
reliability. 

Valve  technology  has  advanced  to  the 
point  that  reliable  subsea  oi:>eration  is 
available,  .\dvancement  in  the  areas  of 
a  valve  failure  data  ba.se  and  check  valve 
technologv  could  yield  further 
reliability  and  performance. 

Require  a  siirfdce  SDV  as  well  as  a 
subsea  vaive 

Question — What  lypes  of  SDV's  an- 
available  that  could  be  located  on  the 
seanoor':" 

fiesponse — .\n\  valve  designed  for 
subsea  service  such  as  a  quarter  turn 
tial!  valve.  ch(K:k  valve,  or  a  gate  valve 
could  ptTiorm  as  an  SDV. 

The  use  of  hydraulically  operated 
valves  could  present  a  pollution 
problem 

It  is  the  t.ctudtiir  that  needs  to  }m» 
sc  rulinized 

No  existing  SDV  would  likely- ser%>- 
the  purjKtse  v.  hen  located  on  the 
seaP.oor. 

Hydraulic  or  pneumatic  systems 
would  be  mos'  practical  Some 
manufacturers  liuve  devised  an  SDV  for 
siibsc'a  service. 

Question — What  specific  limitations 
would  be  encountered  ivith  regard  to 
[ilac  ing  the  SDV  at  the  seafloor  loc;alion 
with  resnec  t  to  the  following  variabU^s' 
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*)  Size  of  vahe. 

Response— FoT  the  most  part,  the  size 
of  the  valve  is  not  a  major  factor. 
Hdwevor.  valves  over  12  inches  in 
diameter  are  cumbersome,  heavy  and 
difficult  to  maneuver,  and  maintain. 
Valves  greater  than  36  inch«>s  in 
diameter  are  difficuh  to  obtain. 

The  valve  and  actuator  may  be  quite 
lartge  and  may  require  mechanical 
protection, 
(b)  Pressure. 

ile.s/>o/7se— For  the  most  part.  pressur(j 
is  liot  a  major  consideration  e\(  (!pt  in 
di!J;p  water.  Very  large  actuators  may  he 
■    nefidud  to  overcome  extreme  difforcMitial 
pnissurtis  in  deep  water. 
I  c)  Flow  ratp. 

it^sponso — For  low  flow  rates,  tlie 
reduced  flow  may  not  justifv  the 
pl4cement  of  a  seafloor  SDV. 
dd)  Water  depth. 

J  ? ^.sponse— Water  depth  has  a  large 
eff  >;;t  on  diver  costs  for  installation, 
maintenance,  repairs,  testing,  etc.  Deep- 
wa[  !r  locations  also  require  novel 
instillation  methods,  additional 
complexity,  and  further  developmiuil  of 
components  and  testing  methods  to 
acl  ieve  valve  reUability.  Some  ,SDVs 
maw  be  designed  for  installation  and 
maititenance  using  a  drilling  rig. 
Be; 'ond.  1 .000  f«et.  diverless 
maintenance  and  n^trieval  b<!(  ome  major 
coi  siderations.  Common  valve 
oprtators  are  limited  to  water  depths  of 
lesiilthan  3.000  feet. 

iji  shallow  water,  subsea  valves  woidd 
be  subjected  to  potential  damage  from 
shipping  ves.sels. 

[f]  Types  of  fluids  transported. 
Hnsponse— Gas  lines  that  are 
pn!.sKurized  contribute  a  high(!r  ri.sk  to 
j)latform  safety  than  nonpressurized  oil 
lines. 

(f)  Other  variables  identified  hv 
caitiinenters. 

Response — Repairing  and  replacing 
subwa  SDV's  would  incnsase  pollution 
potential. 

Reliable  valve  operation  is  die  biggest 
concern.  Factors  affecting  operation 
include  water  pressure  and  seviire  water 
forfHJs  on  the  valve  and  operating  lines, 
hydrate  formation,  wax  build  up.  rlv. 
Chtiinical  injection  may  be  ne(  e.ssarv  to 
pn^vent  hydrate  or  wax  build  up. 

The  use  of  seafloor  .SDV's  would 
predhide  the  use  of  J-tube  methods  of 
riser  installation  since  the  valve  f;ould 
not  he  passed  through  the  J-tube. 

Sea-bottom  conditions  may  dictate  the 
location  of  SDV's. 

I'fotective  coverage  would  be 
necessary  to  pre\  ent  trawl  damage. 

Heevy  vaKes.  should  they  become 
suspended,  will  cause  additional  stress 
on  the  pijjeline. 


The  SDV's  located  near  the  waterline 
would  be  vulnerable  to  collisions  and 
wave  damage. 

Question— What  actuation  and 
control  system  options  are  a\  ailable  for 
placement  of  the  SDV  on  the  seafloor 
(e.g..  pneumatic,  hydraulic,  electrical)? 
Would  actuation  backup  capability  be 
necessary  or  desirable? 

/?esponse— Actuators  can  be  powered 
by  line  pressure,  stored  gas  pressure,  or 
hydraulics.  Fail-safe  operation  would  be 
desirable.  Pneumatic  and  hydraulic 
systems  are  the  most  reliable  for  subsea 
.ser\ice.  Manual  operation  is  also 
necessary.  Electrical  systems  could  be 
used,  but  a  backup  system  would  be 
d(!sirable.  It  is  also  necessary  to  provide 
manual  diver  valve  actuation  for 
emergency  situations. 

Question — What  emergencv  support 
systems  (e.g..  fire  loop  systeni,  ESD 
system,  subsurface  safetv  svsteni)  would 
a(  tivate  the  subsea  SDV?  Should  the 
conditions  of  actuation  be  different  than 
for  an  SDV  located  on  the  platform? 
Hesponse~Al\  ESD  and  fire  loop 
s\  st(!ms  could  operate  the  SDV.  There 
would  need  to  be  a  control  line  between 
the  valve  actuator  and  the  platform. 
This  could  pose  a  maintenanc  e  problem. 
Pressure  sensors  could  also  be  installed 
for  the  case  of  a  ruptured  or  blot  ked 
line.  This  would  require  a  ndief  valve, 
which  brings  up  the  following  question. 
Where  would  the  relief  valve  nilieve  lo. 
the  seafloor?  The  foregoing  pro\  ides  \et 
another  reason  to  have  the  SDV  .ibove 
water. 

Question — For  seafloor  plai  ement  of 
the  SDV.  what  would  be  the  optimum 
location  in  distance  from  the  pl.iiform? 

Response — Distance  is  not  \erv 
important.  The  closer  to  the  platform. 
th<!  better.  This  would  keep  the  c  ontrol 
lines  the  shortest.  Placing  die  vahe  40 
feet  below  the  water  surfaf  e  on  the  riser 
would  make  it  accessible  to  »livers  while 
providing  its  structural  protection. 

The  location  of  an  SDV  relative  lo  the 
platform  should  ideally  be  de<  ided  by  a 
quantified  risk  analysis.  The  optimum 
di.stance  for  placement  of  an  .SDV 
should  be  determined  on  a  caM'-bvt.ase 
basis,  considering  water  depth, 
anchorage  areas,  fishing  areas,  and 
minimizing  the  inventor\  between  the 
platform  and  the  SDV. 

Q(ie.s//on— What  effect  would  burial 
(either  intentional  or  unintentional)  ol 
the  valve  and  actuator  have  on 
maintenance  and  operational  reli.ibilitv? 

We.spon.se— Burial  would  not  hurt  the 
SDV.  but  it  would  make  it  harder  for 
divers  to  find  it.  Burial  would  increase 
the  diving  costs  associated  with 
maintenance.  Burial  would  pret  lude 
using  a  rtimolely  operated  \chi(  le  for 


inspection  and  maintenance  and  should 
be  avoided. 

Que.sf/on— What  measures  would  be 
necessary  to  protect  a  subsea  valve  and 
control  system  from  the  following 
effects? 

(a)  Temperature. 
Response^The  SDV  and  control 

system  need  to  be  designed  to  operate; 
in  internal  and  external  environments 
by  selection  of  suitable  materials. 

(b)  Hydrates. 

We.spon.se— Hydrate  formation  could 
prevent  subsea  SDV  operation.  Glycol 
injection  lines  would  be  required  in 
addition  to  control  lines  supplemented 
with  glycol  tanks,  pumps,  and  attendant 
equipnumt. 

(c)  Permafrost. 
/?f?.sponse— Not  feasible. 

(d)  Hydrogen  sulfide. 
fle.spon.se— The  effects  of  hydrogen 

sulfide  could  be  controlled  with  spei  lal 
alloys  or  inhibitors. 

(e)  Carbon  dioxide. 
Response — The  effects  of  carbon 

dioxide  could  be  controlled  with  spe(  iai 
alloys  or  inhibitors. 

(f)  Stress  cracking, 
fle.sponse.— The  effects  of  stress 

cracking  could  be  controlled  with 
sp('cial  alloys. 

(g)  Other  effects  identified  by 
commenters. 

Response. — Control  lines  and 
connei  tions  could  be  damaged  bv  him\ 
or  fishing  activity.  Protection  will  Ije 
necessary  to  protect  small  lines  from 
being  hooked  by  trawl  boats  and 
anc;hors. 

.Sand  produc:tion  could  jeop.^.rdi/e  ihe 
opc'ration  of  a  subsea  valve. 

Corrosion  protection  will  be  necessary 
for  valve  operators  and  control  lines. 

Question— Should  SDV's  be 
manufacturrid.  maintained,  and  repaired 
in  accordance  with  a  certification 
proctiss  similar  to  the  process  used  with 
surface  and  subsurface  safety  valves?  " 

Response — API  Spec  6D. 
Specification  for  Pipeline  Vahes.  is  ;, 
sufficir-nt  stan<lard  for  valves,  so 
certification  is  not  necessary.  Pipeline" 
.SDV's  are  not  critical  to  permanent 
containment  of  hydrocarbons.  Howevi?r. 
proper  maintenance  of  subsea  valves 
may  be  a  bigger  issue. 

Cij/e.sr/on— Would  the  use  of  flexibN; 
piping  impose  difficulties  to  subsea 
valve? 

Response — Not  so  long  as  the  pipeline 
is  properly  anchored  at  the  valve 
location.  High  seas  could  pose  a 
difficult  problem  (keeping  the  pipe 
still).  Also,  special  support  may  be 
netessary  for  the  SDV. 

Question— ]f  an  SDV  is  placed  at  an 
alternate  seafloor  location,  should  an 
ADV  also  be  placed  on  the  j)latform? 


25382 


Federal  Register  /  Vol.  59.  No.  93  /  Monday.  May  16.  1994  /  Proposed  Rules 


fiV'sponse — An  SDV  installed  on  a 
platform  has  a  different  function  than  a 
subsea  SDV.  The  platform  SD\' 
initioates  consequences  of  a 
hydrocarbon  release  from  the  process 
CKjiiipment  by  isolating  the  pipeline 
from  those  facilities.  Subsea  SDV's 
c;i;t!>;a^e  the  consequences  of  a 
liydrfMjarbon  release  from  the  pipemif 
u  hK.i;  may  occur  as  a  primary  or 
-;«'i:ondary  event. 

In  general,  redundancy  is  always 
safer.  However,  redundancy  costs  morr 
fur  equipment  and  increases  the  chance 
fi>r  n.cdfunction  and  platform  downtime, 
ritio'ment  of  a  surface  SDV  should  not 
be  rf'qusred  but  considered  an  option.  In 
general.  SDVs  should  not  be  placed  f):; 
the  se a tloor  except  in  unusual 
fircumstances. 

If  an  SDV  is  installed  above  the  splash 
zor.p.  there  is  no  need  fur  another  one 
on  tl'.e  seaflooT. 

Quf^tion — Current  regulations  require 
SDVs  on  certain  incoming  pipelines. 
Uh.it,  if  a-ny,  SDVs  should  be  required 
on  outgoing  and  crossing  pipehnes/ 

fiVsoonse — There  is  no  need  to  plare 
SDV^  on  all  outgoing  or  crossing 
p'pehnes.  Adding  more  valves  is  not 
neces-dry;  however,  present  valves  may 
(ie»^d  to  be  relocated  to  safer  locations. 

The  SDVs  should  be  placed  on  new 
outs;oi!ig  and  crossing  pipelines.  A  risk 
ci.ssessrnent  should  be  performed  on 
(•\istin»  lines  before  making  such 
modtficdtions. 

Flow  safety  valves  are  adequate  and 
less  likely  <o  fail,  due  to  their  simplistii. 
design 

i'nn-.dnned  platforms  thai  contaiii  no 
pro.lutf.on  facilities,  no  compression, 
and  no  power  source  should  not  require 
SDV,    . 

Qv'-^tion — What  options  are  available 
to  allow  rapid  reduction  of  pipeline 
pn">-,'.;re  in  an  emergency,  and  what  ar«^ 
the  t^riefits  and  drawba(  ks  of  the 
tin  h;nq'ies? 

/»v,/.'cnsf? — Rapid  reduction  of 
pipeline  pressure  it>  a  formidable 
firohlem.  Flaring  at  the  platform  can  \h: 
i\  \.*-:\  sfovv  method  of  reducing  pipeline 
(in-.,'ire  Strategically  located  SDVs 
aio:;:;  the  pipeline  may  offer  an 
alteriidtive  to  depressunzation.  An 
outlvH'.ii  subsea  vent  is  probably  safest 
sun  e  it  distances  the  gas  from  the 
platform.  However,  in  most  cases,  rapid 
pn-ssure  reduction  is  expensive  and  of 
limited  use. 

There  is  the  damage  of  the  formation 
of  hsdrate  plugs  and  liquid  plug  flow  as 
well  as  the  need  to  prevent  expanding 
vapnr  explosions. 

tllowdown  on  the  seafloor  or  a 
platform  could  cause  considerable 
pollution  due  to  entrained  liquids  and 
I  iiulil  feed  a  fire  in  some  instances. 


Blowing  down  a  pipeline  at  a 
platform  would  require  a  scrubber 
svstem  to  separate  liquids.  These  liquids 
would  need  to  be  disposed  of  safely 
which  may  be  difficult  during  a 
platform  emergency. 

QuesTjon — What  are  the  benefits  and 
shortcomings  of  subsea  pipeline 
diversion? 

fit'sponif — System  dependability 
might  be  enhanced  by  subsea  diversion 
but  not  enou^.  to  offset  additional  cost 
over  pldtform  diversion 

Subsea  diversion  could  place 
evacuating  and  rescuing  personnel  in 
peril  and  c  r.-'d  pose  a  significant 
pollution  p'"'  'em. 

Qut'i.tici: — A  hat  are  the  advantages 
and  disadva:-.;ages  of  having  the 
capability  to  blow  dow:;  a  pipeline  from 
both  ends? 

I>i'spor.:>f — it  may  be  good 
ei'.gineering  practice  to  locate 
blowdowns  at  each  end  of  a  pipeline. 
One  end  ma)  be  inaccessible  due  to  fire 
or  failure.  If  both  ends  are  accessible,  a 
more  rapid  biowdown  can  be 
accomplished  However,  the  majority  of 
damage  and  tnturies  on  a  platform 
ocfurs  durins;  the  first  few  minutes  and 
before  pressure  could  be  reduced 
Actual  da.iidi^e  is  not  likeH  to  be 
significantiv  reduced. 

it  would  b-^  necessary  to  bypass  the 
check  valve  of  the  outgoing  line  The 
bvpass  would  need  to  be  maintained 
and  tested.  Facihties  for  large  scrubbing, 
liquid  handli.'vg.  and  flaring  would  also 
be  required. 

Quesffon— Should  pipelines  be 
required  to  have  the  capability  of  rap.d 
reduction  of  pipeline  pressure  from 
eitlier  end  and.  if  so.  what  length  of  time 
shmild  be  specified  as  the  maximum 
time  for  pipeline  pressure  reduction  in 
an  emergency  situation? 

lirsponse — Rapid  pressure  reduction 
is  impractical  during  emergencies. 
Larger  lines  and  volumes  must  be 
depressurized  more  slovs  iy- 

The  pest  solution  is  accident 
prevention  ar.d  efficient  platform 
evacuation  Gas  pipeline  pressure 
cannot  be  reduced  fast  enough  to 
prevent  early  damage  during  a  platform 

emergency. 

In  an  emergency,  evacuation  is  the 
primary  concern.  Flaring  large  volumes 
of  gas  could  rredte  a  dangerous  situation 

for  aircraft  and  boats. 


Summary  of  Proposed  Changes 

Based  on  the  report  of  the  task  group 
and  the  analysis  of  the  responses 
received  following  the  July  23.  1990. 
Federal  Register  Notice.  MMS  proposes 
to: 

1.  Revise  ^250.1,  Documents 
incorporated  by  reference,  to 


incorporate  API's  Recommended 
Practice  for  Classification  of  Locations 
for  Electrical  installation  at  Petroleum 
Facilities.  First  Edition.  June  1, 1991 
(API  RP  500).  into  the  regulations.  This 
docu.nient  replaces  API  RP  500B. 
Recommended  Practice  for 
Classification  of  Areas  for  Electrical 
Installations  at  Drilling  Rigs  and 
Production  Facilities  on  Land  and  0!i 
Marine  Fixed  and  Mobile  Platforms, 
Second  Edition,  with  Supplement.  API 
RP  500  combined  API  RP  500A,  500B. 
and  500C  into  a  single  document  to 
provide  guidelines  for  classifying 
locations  at  petroleum  faci'.iiies  for  the 
selection  and  installation  of  elecirical 
equipment.  API  RP  500  contains 
essentiallv  the  sa.me  info.Tiiation 
contained  in  API  RP  500B  API  RP  500 
is  referenced  in  •;  250.51(1)  to  classify 
fuel  and  other  flammable  liquid  storage 
locations.  Also,  references  to  .^Pl  RP 
500  replace  AP!  flP  500B  in 
4i4j  250.5 :i(b),  250  !  22fe)(4)(i), 
250.12;i(bK9Kil,  250.2yi{b)(3)  and 
(d)(4)(i),  and250  292ib)(4){i). 

2  Add  a  new  tj  250.27,  Safety  of 
op»!ratioris  communication,  that  requires 
operators  of  offshore  production 
platforms  to  notify  incoming  or  new 
personnel  arriving  en  the  platform  of 
the  status  of  repairs  of  process 
equipment,  safery  systems,  or  other 
s\  stems  that  are  out  of  service.  The  nev, 
regulation  also  requires  operators  to 
maintain  records  of  all  communicatiotis. 

3.  Revise  «j  250  51,  Gene.-al 
requirements,  to  include  requirements 
for  fuel  storage  on  offshore  facilities 

4.  Revise  ?j'250.123.  Additional 
production  system  requirements,  to  bf 
more  specific  on  identifying  and 
deactivating  process  equipment  and 
ct)ntrols  when  safety  svstenis  are  out  of 
service  and  maintaining  records. 

5.  Add  a  new  paragraph. 

t^  250.153(a)(5).  that  requires  operators 
to  protect  horizontal  sections  of  pipeline 
risers  f.'om  dam.age  by  failing  objects. 

(j.  Revise  ^250^54  to  require  pipeline 
shutdown  valves  to  be  located  below  the 
lowest  production  deck  on  all  new 
pipelines  entering  and  departing  OCS 
platforms  This  rule  also  applies  to  all 
pipelines  under  the  jurisdiction  of 
MMS,  including  production  flow  lines, 
gathering  lines,  sulphur  pipelines,  fuel 
lines,  bidirectional  lines,  and  crossing 
pipelines.  For  existing  platforms  and 
pipelines,  the  rule  requires  installation 
or  relocation  of  valves  when  significant 
riser  repairs  or  maintenance  is 
performed. 

7.  Revise  *i  250.1 58  to  give  the 
Regional  Supen.  isor  authority  to  require 
operators  to  submit  written  pipeline 
repair  procedures  for  approval.  The 
preparation  and  approval  of  written 


i" 

(■( 
A I 


■■■■ 


r.s  (!:.surti  that  an  ojn.rator  .ulcquHtt'lv 
isidiTs  the  ronair  activity. 
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I',  principal  authors  of  this 
p.- J)  -,iisM  rule,  aie  Elin.>r  P.  Ui'.iPiibcr^c^r. 
Chi  'f.  Kngii-inering  ard  Tiuhnoio^v 
Dir  sion,  and  Paul  Sf:h!ioid(;r, 

moliicv  AsscE-^uirnt  iiml  Ri^s.-in  h 
Brihf  h. 

Regulatory  Flexibility  Art 

w  [X)l  ha.->  also  di;t»;nniiU!j  Ih;>;  this 
prclpost-d  rule  will  luil  have  a  s'gnifif.ant 
oci  ^KMiiir  effoct  on  a  substantia!  numU^r 
of  MiKiil  entities  because,  in  general,  tJie 
eiiti  'i(»s  that  fjigage  in  activities  offshore 
are  lo;  ( (.iisidered  small  due  to  the 
tec  :niL.ai  complexities  and  level  of 
fin  incial  resources  necessary  to  safely 
corihict  siich  activities. 

Paperwork  Reduction  Act 

this  proposed  rule  adds  new 
inf|)rmation  collection  requirements  to 
subparts  A  and  J.  TThe  information 
collection  requirements  contained  in 
thii  riiie  have  l)een  submined  to  the 
Office  of  Management  and  Budget 
(ON1B)  for  approval  as  rt»qiiired  by  ihi? 
Pajjdnvork  Reduction  Ac-t  (44  U..S.C. 
35l\\  et  stxj  ).  The  collection  of  this 
information  will  not  be  rf?quired  until  it 
has  been  approved  by  OMB.  Public 
rep  uling  burdens  for  tlie  new 
information  (ollt^.tion  requirements 
cunlained  in  subparts  A  and  J  an; 
est i  tiiated  to  ax-erage  8  hours  per 
ntsppnse.  including  the  time  for 
rev:  ^wing  instructions,  searching 
exi^  l|ing  data  sources,  gathering  and 
maiijtaining  the  data  ne«?ded.  and 
completing  and  reviewing  the  t:oll(vtiim 
of  information.  .S«>nd  conunents 
reg  rding  thes(>  burden  estim.ites  or  anv 
oth(r  aspects  of  this  coliectiim  of 
inf(  nmation.  including  suggestions  for 
redui  ing  the  bur<len.  to  the  Information 
Col  ttction  r.li'arancf  Officer;  Minerals 
Mai!jigement  .Service;  Mail  .Stop  20,S.3, 

;hhi  -  •  ■     - 
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tlden  Street;  Merndon.  Virginia 
0^81 7.  and  the  Office  of 
Ma!  igement  and  Budget;  Pap(-rwork 
Red,  ( tion  Project  (1010-0030)  for 
subpkirt  A  and  (1010-0050)  for  subp.irt 
):  W:  shiagton,  DC  20.503.  telephone 
(20li39.i-7.J40. 

rakttigs  Implication  Assessment 

1  lie  1X)I  certifies  that  the  proposed 
rule  does  not  nipresent  a  govenmiental 
at  tioji  capable  of  interference  with 
c;nn<ii!utionally  protected  propert\ 
righ  $.  Thus,  a  Takings  Implication 
Ass»  ismenf  need  not  be  pnip;ir»'d 
pursuant  to  E.O.  12R30.  Government 
Acti|;m  and  Interference  with 
ConMitufionallv  Protection  Properly 
Rights. 


K.O.  12773 

The  IXJI  has  certifit^d  to  OMH  that 
thi'-  proposed  regulaiitm  meets  the 
applicable  civil  justice  reform  standaj<is 
provided  in  s<-cfions  2Ui\  and  2(b);2)  of 
E.Cs.  12778. 

National  Knvironmenta!  Policy  Act 

The  DOI  has  determined  that  this 
action  doe.s  not  constitute  a  major 
Federal  action  significantly  affc-c  ting  the 
quality  of  the  human  envircjnment: 
theni^or:!.  preparation  uf  an 
Hnvironmtntal  Impar.1.  Statement  is  noi 
rcfjuired. 

E.O.  12866 

This  rule  was  reviewed  uniic^r  E.O. 
12866.  The  rule  was  determined  to  not 
be  a  significant  rule  under  the  criteria  of 
E.O.  12866  and,  therefore,  was  not 
ntviewed  by  O.MB. 

List  of  Subjects  in  30  CFR  Part  2.')0 

f:ontinental  shelf,  Fn\  ironmental 
impart  statements.  En\ironmental 
protection.  Government  contracts, 
incorporation  by  reference. 
Investigations,  Mineral  royalties.  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties.  Pipelines,  Public 
lands — mineral  resources.  Public 
lands — rights-of-way.  Reporting  and 
rec;ord keeping  requirements.  .Sulphur 
development  and  production.  Sulphur 
exploration.  Surety  Ixjnds. 

Uiitini:  April  4,  10<H. 

Btib  Arm.strong, 

.'Vs.v/.sifHif  Si'cmtnn .  U:nd  and  Minrtal^. 
Mannfirm/'nt. 

iMir  the  reasons  s«*t  forth  in  the 
pn-amble.  30  CJ'R  part  250  is  propos.'d 
t)  be  amended  as  follows: 

PART  250— OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1.  The  authority  cit.ition  for  j)arf  2.n0 
( onfinues  to  read  as  follows: 

Authority:  .Sec .  204,  Pu!)  i.  0?i-;«7^.  'ii' 
.S!,,!   fiL"1(43  li.S.C.  13.U1. 

2   in  S2S0.1.  paragniphs  |dHM)and 
(d)(l.S)  arc?  revisiHl  as  follows: 

§  250.1     Documents  incorporated  by 
reterence. 

•  •         •         •         # 

(d)  •    *    * 

Cl)  API  KH  14(:.  Ke<  <>::.m.nrl"rt  P:.,<  t,( ..  for 
Atiuivsis.  Dc^sisjn.  Installation  and  T.>stin?  of 
Basic  Surt.K-f  Siiffty  .Syste:ns  for  tUtsMort- 
I'nxiiK  tioii  f'latforms.  Kourth  Kdition. 
.Si'pt.Mnber  1.  l')«6.  API  .Sjik  k  .N!o.  Hll- 
07180,  incorporated  by  rfliTc-K e  at 
tjJ)  J5()..51(i):  2r,l)AZ2  (h)  and  l.')(2); 

.•.->o  1  :>:,(.,).  (M(2Ki).  (h)(4l.  (bK.s)(i).  (l.in. 


(iv'l'JKvi,  and  U)i2],  250.124  (a)  a.nii  (..•)(5I; 
2r.(l.l'i:'(<!!:  2r,0.154(h;(12);  2S().2'.n  (.  );,!„l 
(•'11(2):  250.2'<2  i\.][2)  •no  (h)(4i(vl: ..;..! 
2M).203(,i). 


(l.".l  Al'i  KP  .SIM).  RtMtmmiPnded  i'i:.i.t!t ,. 
t(.r  Classint  ation  of  Locations  for  hiiM  tnt:;:l 
Ip.s'jU^tions  ,T,  Petrnlimm  Faciiilifs.  y,r.A 
Edition,  IijPf  1,  V-iin.  API  SifK  k  ,\r.  atl- 
OfiWS.  iiKurporarcd  hv  r»'fercn(»»  nl 

«»§2r,o.5i(i), 2'sn^Mh).  2,')n.i22(<!(4:(;>. 

2.SO.-l23(tjl(!<)(i).2.VJ.2'11(hUl)and(i!(4ti  I 

and  2.'i0.2')2{b»{4)(i). 

»  *  •  .  , 

3.  A  new  §  250.27  is  added  to  M:bp,<ri 
A  to  read  as  follows: 

§  250.27    Safety  of  operations 
communication. 

At  the  beginnmg  of  eac  h  cTew  shift 
and  upcm  addition  or  replacement  of 
personnel,  incoming  workers  shall 
receive  safety  information  relative  to 
activitif^s  and  repairs  underv^-av  (m  the 
facility  and  any  process  or  safety 
iKjuipment  that  is  out  of  ser\ico'  This 
information  may  be  provided  through  a 
safety  meeting,  a  notice  provided  to 
each  employee,  or  a  posted  notice  that 
must  be  read  by  each  employee.  A 
record  of  this  communication  shall  be 
kept  and  maintained  at  the  facility. 

4.  In  §  250.51.  a  new  paragraph  (i)  is 
added  to  mad  as  follows: 

§  250.S1     General  requirements. 

•  *         •         •         • 

(i)  Diesel  and  other  fuel  storage  tanks. 
«L'-ums  ccmtaining  lubric:ants.  cleaners, 
and  other  flammable  liquids  shall  be 
clearly  lalnded  and  Icxatoci  as  far  as 
practic:;ible  from  ignition  sources. 
.Storage  Knations  shall  bo  classified  in 
ac  c;ordancc!  with  the  American 
Petroleum  Institute  (API)  Recomm.  ndr-d 
Practice  (Rl')  for  C>lassific:ation  of 
Locations  for  Ele<;tric;al  Installations  at 
Petroleum  Facilities  (API  RP  .SOO). 
Tanks  shall  be  adequately  vented  or 
equil>pecl  in  .ace ordant  e  with  Ai'l  RP  for 
Analysis,  De.sign,  Installation  and 
Testing  of  Basic  Surfac  e  .Safety  .Systems 
for  Offsiuire  Produc  tion  Platforms  (API 
RP  14(').  Fire  detectiim  de\ic^os,  such  as 
fusible  plugs,  shall  bo  installcHi  in  fuel 
and  flammable  liquid  storage  an-as. 

5.  In  §  250. ."i3.  paragraph  (b)  is  rev  ist-d 
to  read  iis  follows: 

§  250. 53    E  lectrrcal  epu  ipment 

*  •         •  *  • 

lb)  All  areas  .shall  be  cla.ssified  in 
ac  c ordance  with  .M'l  RP  500, 
Rec  ommendiHl  Practic;e  for 
Classifi(  ation  of  Locations  for  Klectric..! 
Installations  at  Petroleiuri  Facilities. 
»  •         •         »         • 

t).  In  §  250.122,  the  intrcKluc  tor\  l.\t 
of  paragraph  (e)(4)(i)  is  n'vised  t.)  read 
as  follows: 
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§250.122    Design,  Installation,  and 
operation  of  surface  production-safety 
systems. 

»         •         •         •         * 

(e)  •   *   * 

(4)*    *    • 

(i)  A  plan  of  each  platform  deck 
outlining  all  hazardous  areas  chissifird 
in  accordance  with  API  RP  .500. 
Recommended  Practice  for 
Classification  of  Location  for  Electrical 
Installations  at  Petroleum  Facilities,  and 
outlining  areas  in  which  potential 
ij;nition  sources,  other  than  electrical, 
are  to  be  installed.  The  area  outline 
shall  include  the  following  information. 

•  •         *         *         * 

7.  In  ti  250.123.  paragrajjhs  (l))(<J)(i) 
and  (c)(1)  are  revised  to  read  as  follows: 

§  250.1 23    Additional  production  system 
requirements. 

•  •         •         •         • 

(b)*   •   • 

(9)  Fire-  and gas-dt'tertiun  system,  (i) 
Fire  (flame,  heat,  or  smoke)  sensors 
shall  be  installed  in  all  enclosed 
classified  areas.  Gas  sensors  shall  be 
installtnl  in  all  inadequately  ventilated, 
t-nclosed  classified  areas.  Ad(;quate 
vfiitilation  is  defined  as  ventilation  that 
is  sufficient  to  prevent  accumulation  of 
significant  quantities  of  vapor-air 
mixture  in  concentrations  over  25 
percent  of  the  lower  explosive  limit 
(l.FL).  One  approved  method  of      * 
providing  adequate  ventilation  is  a 
change  of  air  volume  e\er\-  5  minutes  or 
1  cubic  foot  of  air-volume  flow  per 
minute  per  square  foot  of  solid  floor 
area,  whichever  is  greater.  Encloscid 
areas  (e.g.,  buildings,  living  quarters,  or 
doghouses)  are  defined  as  those  ;ircas 
(onfini^d  on  more  than  four  of  their  six 
possible  sides  by  walls,  floors,  or 
ceilings  more  restrictive  to  air  flow  than 
grating  or  fixed  open  louvers  and  of 
sufficient  size  to  allow  entry  of 
personnel.  A  classified  area  is  any  ar(!a 
c;lassified  Class  I.  Crroup  D,  Division  1  or 
2.  following  the  guidelines  of  .'\l'l  RP 
T.OO. 

•  •         ft         *         * 

((.)  General  platform  opernlinns.  (1) 
Surface  or  subsurface  safety  devices 
shall  not  be  bypassed  or  blockcul  oul  of 
service  unless  they  are  temporarily  out 
of  service  for  startup,  maintcni'.nce.  or 
testing  procedure's.  Personnel  shall 
monitor  the  bypassed  or  blocked-out 
functions  until  the  safety  dev  ices  are 
puiced  back  in  servic;e.  .Any  surface  or 
subsurface  safety  clc!vic:e  that  is 
temporarily  placed  out  of  service  .shall 
be  flagged.  When  conducting  repairs  or 
maintenance  that  expose  tiie  production 
safety  system  to  the  atmosphere  or  to 
conditions  that  constitute  a  potential 
chmger  to  safety  of  pc^rsonnel  or 


protection  of  the  environment,  the 
svstem  shall  be  piu-gpd  of  hydrocarbons 
and  flow  shall  be  blocked  from  thcr  anin 
vmder  repair  or  maintenance.  Valves, 
pumps,  or  other  equipment  that  could 
initiate  flow  through  the  dt>signated  area 
shall  also  be;  flagged  and  removed  from 
service.  The;  activation  of  such 
equipment  from  the  control  panel  shall 
be  temporarily  precluded.  Only  the 
person  in  c:harge  of  the  repair  or 
maintenance  may  authorize  the- 
resumption  of  service;.  This 
authorization  may  not  be  given  until  the 
n;pair  or  maintenance  ac:tion  is 
c:omplete(l 
•         *         •         •         * 

H.  In  !?  250.153,  a  new  paragraph  (a)(5) 
is  added  to  r(>ad  as  follows: 

§250.153    Installation,  testing,  and  repair 
requirements  for  DOI  pipelines. 

(a)  •    •    • 

(5)  Risers  shall  be  designed  to  prevcmt 
damage  from  falling  debris.  Horizontal 
sections  of  risers  shall  be  of  minimal 
len;;;tl)  and  protectc;d  to  prev(;nt  damage 
from  failing  objc;cts. 

*  •  •  «  tk 

t|  In  S  250.154.  paragraphs  (b)  and  (c:) 
are  revisc^d  to  r»;ad  as  follows: 

§  250.154    Safety  equipment  requirements 
for  001  pipelines. 

•  •  •  *  * 

(b)  .All  new  oil,  gas.  or  sulphur 
pip«;iinc;s  approved  or  modificul  after  the 
eiTi;ctive  date  of  these;  regulations  sh:dl 
comply  with  this  se;c:tion.  wh«;re 
applii  able. 

(l)(i)  Incoming  pipeline;s  to  a  platform 
sluill  b(;equip{)ed  with  a  How  safetv 
valve  (FSV). 

(ii)  For  sulphur  operations,  incoming 
pipelines  dc;livering  gas  to  the  power 
plant  platform  may  be  equipped  with 
high-  and  low-pressure  sensors  (P.SHI.), 
which  activate  audible  and  visual 
alarms  in  lieu  of  requirements  in 
pariigraph  (b)(l)(i)  of  this  section.  The 
PSHL  shall  be  sc  t  at  15  percent  or  5  ps'\. 
whichever  is  greater,  above  and  btilcnv 
the  normal  openiting  pressure  range. 

(2)  lnc;oniing  pipelines  boarding  to  a 
production  platform  or  delivering  gas  to 
a  power  plant  platform  shall  be 
eqini)ped  with  an  automatic  shutdown 
valve  (SL)\')  below  the  lowest 
prodviction  deck  of  the  platform.  The 
SnV  shall  t)e  c;onnected  to  the; 
automatic-  and  remote-emergenc  y  shut- 
in  s\stems. 

(3)  Departing  pip«;lines  rei:eiving 
production  from  production  platforms 
shall  bc^  protected  by  PSHL  to  din:ctly 
or  indirectlv  .shut  in  all  production 

fai  iliticis.  The  PSHL  shall  be  set  not  to 
«>xc:ee'd  15  perc:ent  above  and  below  the 
norma!  operating  pressure  range. 


However,  high  pilots  shall  not  be^  set 
above  the  pipeline's  maximum 
allowable  operating  pressure. 

(4)  Departing  pipelines  from  a 
production  platform  shall  be  equipped 
with  an  SDV  below  the  lowest 
production  deck  of  the  platform.  The 
,SDV  shall  be  connected  to  the 
automatic-  and  remote-emergency  shut- 
in  systems  in  a  manner  that  allows  the 
safe;  shut  in  of  the  platform  prior  to  SDV 
closure;. 

(5)(i)  Crossing  pipeliiH;s  on 
production  or  manned  nonproduction 
platforms  shall  be  equipped  with  an 
SDV  on  both  the  incoming  and 
departing  lines  below  the  lowest 
production  deck.  These  SDVs  shall  bt; 
c:onnectc;d  to  the  automatic-  and  remote- 
(;mc;rge:ncy  shut-in  systems. 

(ii)  Crossing  pipeline;s  on  umnanned 
nonproduction  platforms  shall  be 
ciquippenl  with  an  FSV. 

(fi)  Bidirectional  pipelines  servicing 
production  or  manned  nonproducticm 
platfonns  shall  be  equipped  with  a 
i'SHL  and  an  SDV  on  all  risers. 

(7)  All  SDVs  shall  be  operable  locally 
and  conneH:tc;d  to  the  automatic-  and 
remote-c;mergency  shut-in  systems.  The; 
SDV  shall  be  protected  from  fir»\ 
t'xplosion.  and  impacts  irom  falling 
objects  and  marine  vessels.  The  SDV 
shall  be  acce-ssible  for  inspections, 
maintenance,  repairs,  and  testing.  The 
SDV  shall  be  inspected  and  tested  at 
least  onc:e  c;ac:h  calendar  month,  but  the; 
interval  shall  not  exceed  6  wcieks. 

(8)  For  facilities  and  pipelines 
instalU;ci  prior  to  the  effec:tive  date  of 
these  regulations,  an  SD\'  shall  hv 
installed  when  riser  maintenanc:e  or 
repair  is  performed. 

(9)  The  K(>gional  SuiHTvisor  may 
require  that  oil  pipelines  be  equipped 
with  a  metering  system  to  })ro\ide  a 
c:ontinuous  volumetric  ( omparison 
l)(;twi;en  the  input  to  the  line  at  the; 
struc:tur(;(s)  and  the  deliveries  onshore;. 
The;  svstem  shall  include  an  alarm 
svstem  and  shall  be  of  ad(>quat(; 
sensitivitv  to  dc-tect  variations  bttwe(>n 
input  and  discharge  volumes.  In  liea  of 
the  foregciing.  a  system  capable  of 
dc;te(.ling  leaks  in  the  pipeline  may  Ix; 
sub.stitutc'd  with  the  approval  of  the 
Regioni',1  Supervisor, 

(10)  Pipelines  incoming  to  a  subst;a 
tie-in  shall  be  equipped  with  a  block 
valve  and  a  FSV.  Bidirectional  pipelines 
connect<-d  to  .i  sui)sc;a  tie-in  shall  be 
equipped  wita  only  a  block  valve. 

(11)  Cias-lift  cjr  water-injc;ction 
pipt;line!s  cm  unmann«;d  platforms  ncied 
onlv  be  equipped  with  an  FSV  instalU-d 
innnediately  upstream  of  each  casing 
amudus  or  the  first  inlet  valve  on  the 
welHiead. 


sa 
or 
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12)  l'ip»'liiM«  pumps  shall  comply 
w|(  !i  Snction  A7  of  API  RP  1 4C..  Th« 
w   ing  li'v^ls  for  the  PSHL  devii  i!.s  arc 
sp|i(;irio<i  in  para-^raph  (l)j(5)  of  this 
iion. 

)(1 )  If  itu!  SDV  or  othi.T  nH|iiin!rl 
cty  iiquipiiitmt  is  rondorod  im.'ffcf  tivt; 
ri-movod  from  s(!rvic:e  on  pipt'linus 
Ihjit  aro  continuod  in  oporation,  an 
<H]ii!va!i'nt  d»;gn'e  of  safety  shall  be 
pr  Jvidcd.  Th(!  affected  safety  eqiiipmeni 
sh  (111  he  identified  by  the  plactuiient  of 
a  .sif^ii  on  the  equipment  stating  that  the 
equipment  is  rendered  ineffective  or 
n!iijov(;d  from  s<?r\-i(.o. 

12)  When  conducting  repairs  or 
tnii|nt(:nance  to  the  pipeline  system 
colnpontints  that  expose  the  pipeline  to 
th*  .itmosphen?  or  to  conditions  that 
cohstitute  a  potential  danger  to  'wifetv  of 
personnel  or  protecti<m  to  the 
(Mivironiiient,  the  system  .shall  be  purged 
of  hydrof  .libons  and  flow  shall  in' 
bickked  from  the  area  under  repair  or 
maintenance.  Valves,  pumps,  or  other 
(equipment  that  could  allow  or  initiate 
fliM  through  the  designated  area  shall 
alsfi  be  f.agged  and  removed  from 
servi(e.  Activation  of  this  equipment 
froit)  the  control  panel  shall  be 
liTiipornrily  precluded.  Only  the  person 
in  «  harge  of  the  n^pair  or  maintenam  e 
ni;^y  authorize  the  resumption  of 
sert^-ic  o.  This  authorization  mnv  not  be 
gi\i!n  until  the  repair  or  maintiaiam  r 
action  is  compleled. 

^0.  In  (}250.ir.H.  paragraph  |ej  is 
re\jis(>d  to  n\-id  as  follows: 

§250.153     Reports. 

»  •  •  a  • 

(f)(1)  Kxi;epl  for  emergen!  y  repairs 
ne((;>ssiiry  to  pn-vent  or  minimize 
poBlution  or  the  loss  of  human  life,  the 
lessee  or  right-of-way  holder  .shall  notif\ 
lh(  Regional  Supervisor  prior  to  the 
n!)m!r  of  any  pi|)eline  or  pipidine 
Kiiliponent.  Based  on  the  nature  of  the 
repfiir.  tht!  Regional  Super\'iso,-  ni.iy 
nu|iiirt»  the  h^s.see  or  right-of-way  holder 
to  submit  detaihul  pipeline  repair 
pr(n.n'dures  for  approval  before 
coitilu(.ting  i-epairs.  The  n^pair 
proijMlures  shall  include  the  types  of 
iu)uipment  and  specifications  of 
coiiaponenfs  used  in  the  repair. 

[Z]  A  detailed  n;port  of  the  pipeline 
repair  shall  In?  submitted  to  the  Regional 
Sup!»rvi,sor  within  M  days  after 
con^pletion  of  the  repair    The  report 
shall  include  tiu>  following; 

(iil  Typ"  of  damage  sustained  and 
<uiu|>(i: 

(iS)  Type  and  volume  of  hydrcMiarlxins 
lost;  due  to  daniago; 

(iji)  .Spe<:ifications  of  components 
utiljxed  in  the  rijpair  and  a  detailed 
n-pair  priK,edure; 


(iv)  Results  of  pressure  and  other 
verification  tests;  and 

(v)  fJate  piptdine  or  component 
returned  to  service. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

36  CFR  Part  222 

n.  In  §  250.291.  parugraphs-n))l3)  and     RIN  0596-AA35,  059&-AB42 
ld)(-1)(i)  are  nnised  to  read  as  follows 

,,..^,     -     ,       .     .  „  .  ^  DEPARTMENT  OF  THE  INTERIOR 

§  250.291     Design,  instaltatron.  and 

operation  of  production  systems.  Bureau  of  Land  Management 


(b)'   *   • 

(H)  Klec;tric:al  system  information, 
including  a  plan  of  each  pl.itform  di>(i. 
that  shows; 

(i)  All  hazanious  areas  classified  in 
at  cordance  with  API  KP  500. 
Rei  (unmended  Practice  ff)r 
CUassifitatitm  of  L(Kati(ms  for  Kletlrual 
Installations  at  Petroleum  Fa(  ihties:  and 

(ii)  All  amas  in  which  pott-ntial 
igniti(m  sourt  es  an?  to  be  installeii; 

•  •         •         •         • 

(d)  *  *  * 

(4)  •  *  • 

(i)  A  plan  of  each  platfonn  det;k. 
outlining  all  hazardous  areas  classified 
in  accordance  with  API  RP  500  am) 
outlining  an»HS  in  which  potential 
ignition  sourt  es  an?  to  Im;  insfalle<l; 

•  *         •         *         • 

12.  In  4>  250.292,  paragraph  (b)(4l(i)  is 
revised  to  read  as  follows; 

§  250.292    Additional  production  and  fuel 
gas  system  requirements. 

•  •  •  »  • 

lb)  *  •  * 

(4)  Fin'-  (iiid  fiiis-di'ttrction  sy>.tt'i:i  (i) 
fin;  (fianie.  heat,  or  smoke)  M^nsors 
shall  be  installed  in  all  enclosed 
<  lassified  areas.  Cas  senst)rs  shall  be 
installed  in  all  inadequalelv  ventilated, 
en(  losed  (lassified  aieas  Adequate 
ventilation  is  defined  as  ventilation  that 
IS  sufficient  to  pivvent  accuniulaticm  of 
signific  ant  quantities  of  \  apor-air 
mixture  in  cone  untrations  over  25 
jjercent  of  the  LEL.  One  approved 
mi^thod  of  providing  adequate 
ventilation  is  a  change  of  air  voliuue 
every  5  niiiuites  or  1  cubic  foot  of  air  . 
volume  fiow  per  minute  per  squiu^?  foot 
of  solid  lloor  an^a.  whichever  is  greater 
Pn<  losed  areas  (eg  ,  buildings,  living 
(piarters.  or  doghouses)  an-  (lefined  as 
those  jireas  confined  on  more  than  four 
of  th(!ir  six  possible  sidi^s  by  walls, 
floors,  or  ceilings  more  restrit  five  to  air 
flow  than  grating  or  fixed  open  louvers 
and  of  sufficient  size  to  allow  entry  of 
personnel.  A  clas.sified  area  is  any  an^a 
classified  Class  I.  Croup  D.  f>ivision  1  or 
2,  following  the  guidelines  of  API  RP 
500 
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43  CFR  Parts  1780  and  4100 
[WO-220-4320-02  24  1A) 
RiN  10O4-AB89 

Administration  ot  Grazing  on  Public 
Lands  and  National  Forest  System 
Lands 

AGENCIES:  Forest  .S««rvit*.  USDA  and 
Hurftau  of  Land  Management.  lnterif»r 
ACTION:  Propo.sed  rule;  notice  of 
hearings  and  informational  meetings. 

SUMMARY:  This  dcK;ument  provid»:s 
noti(  e  of  public  hearings  in  whii  h  thi- 
public  is  invited  to  rommeni  on 
regulations  proposi-d  by  the  Hure.au  of 
Land  Man.igement  (BLM)  and  the  1  < nest 
Ser\-it  (1.  relating  to  the  atiniiuistraticm  of 
grazing  on  the  public  lands 
administered  by  tht;  BLM  and  on 
Nilinnal  Forest  System  lands.  Thesi- 
hearings  will  also  provide  the  public  ,.r. 
opportunity  to  c:ommenl  on  a  ciralt 
envircmmental  impad  statement  (LIS) 
for  Rangeland  Ri;fonn  •14  hnrnedi.itelv 
pre(  eding  Iht;  hc^arings.  BLM  and  the 
Forest  .Ser\'ice  will  sponsor 
informational  meetings  on  the  propo-^Ml 
regulations. 

DATES:  All  he.irings  will  \h'  held  on  lunr 
H,  1994. 

ADDRESSES:  H.tarings  will  \h-  held  ,if  the 
facilities  listed  in  the  SUPPLEMENTARY 
INFORMATION  sec  ticm  Indow. 
FOR  FURTHER  INFORMATION  CONTACT:  I  .-■ 
Otteni  (BLM).  202-208-7701  or  )e;TV 
Mc<^ormick  (Fc»rt>st  .St?r\ic4»).  202-205 
1 740. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  United  States  Depiirliueni  of  the 
Interior  is  proposing  to  iimend  the 
regulations  which  govern  how  the  BLM 
administers  livestock  grazing  on  the 
public  lands.  A  propos«>d  rule  w.is 
published  in  the  Federal  Register  on 
Friday.  Marcii  25.  199-1  (59  KH  M.tH) 
The  pro{)osed  rule  provides  for  a  public 
c(mm)i;nt  |>«riud  that  nujs  until  |uly  2H. 
1994. 

On  April  28.  19!»4.  the  United  Slates 
Department  of  Agriculture  published 
similar  proposed  rules  in  the  Federal 
Register  (59  FR  22074.  220'.H)  whic :h 
govern  how  the?  Fopist  S:rvu  e 
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administers  livestock  grazing  on 
National  Forest  System  lands.  These 
proposed  rules  also  provide  for  public 
comments  to  be  received  by  July  28. 
1994. 

In  addition  to  the  proposed  rules,  the 
Bureau  of  Land  Management  and  the 
Forest  Service,  as  cooperating  agencies, 
have  prepared  a  draft  EIS.  The  draft  EIS 
is  currently  being  printed  and  prepared 
for  distribution.  Notice  of  availability  of 
the  draft  EIS  will  be  made  through  a 
separate  publication  in  the  Federal 
Register. 

During  the  preparation  of  the  BLM 
proposed  rule.  Interior  Secretary  Bruce 
Babbitt  met  on  a  number  of  occasions 
throughout  the  West  with  governors. 
State  and  local  officials,  ranchers, 
environmentalists  and  other  public  land 
users.  These  meetings  resulted  in  many 
useful  suggestions  that  are  reflected  in 
iJie  proposed  rule.  In  order  to  continue 
this  important  communication  with  user 
groups  and  members  of  the  public,  and 
to  further  elicit  valuable  comments  on 
the  proposed  rules  of  both  Departments 
and  the  draft  EIS.  the  BLM  and  Forest 
.Service  have  jointly  scheduled  49    • 
public  hearings  to  be  held  throughout 
the  United  States  on  June  8. 1994. 

Hearing  Procedures 

The  purpose  of  the  hearings  is  to 
provide  the  public  an  alternate  method 
bv  which  to  comment  on  the  proposed 
rules  and  the  EIS.  The  hearings  do  not 
n'place  the  public  comment  period 
described  in  the  proposed  rules.  All 
members  of  the  public  may  submit 
comments  in  accordance  with  the 
procedures  set  forth  in  the  proposed 
rules  and  are  encouraged  to  do  so. 

The  hearings  will  be  preceded  by 
informal  general  information  sessions 
which  will  begin  at  8  a.m.  in  each 
location.  The  purpose  of  these  sessions 
is  to  allow  the  public  an  opportunity  to 
learn  more  about  the  proposed  rules  and 
EIS.  BLM  and  Forest  Service  person n<!l 
will  tie  present  to  describe  the  key 
elements  of  the  proposals,  and  to 
iinsucr  questions  so  that  tho.se  who 
wish  to  testify  at  the  hearings  will  fully 
understand  the  proposals.  These 
sessions  are  not  part  of  the  hearing  and 
will  not  appear  as  part  of  the  hearing 
record. 

The  hearings  themselves  will  begin  at 
10:30  a.m.  and  continue  until  5  p.m., 
with  a  lunch  recess  to  be  determined  by 
the  Hearing  Officer.  The  hearings  will 
resume  at  7  p.m.  and  will  continue  until 
10  p.m.  or  thereafter  until  all  speakers 
have  been  heard. 

In  order  to  have  productive  and 
meaningful  hearings  and  to  ensure  that 
those  who  wish  to  speak  at  the  hearings 
tirn  able  to  do  so  in  a  fair  and  orderly 


manner,  the  following  procedures  will 
be  observed: 

— Persons  wishing  to  testify  must 
register  at  the  hearing  site  between  8 
a.m.  and  9  p.m.  Speakers  will  be 
heard  in  the  order  in  which  they 
register,  with  the  exception  of  elected 
Federal,  state  or  local  officials,  who 
will  speak  first  at  the  beginning  of 
each  session  or  as  otherwise  arranged 
with  the  Hearing  Officer. 

— Each  person  may  present  testimony 
only  ojice.  However,  if  time  permits, 
the  Hearing  Officer  may  allow  each 
speaker  additional  time  after  all  other 
witnesses  have  had  the  opportunity  to 
speak.  When  provided,  such 
additional  lime  will  be  granted  to 
speakers  in  the  same  order  in  which 
they  originally  testified. 

— Because  a  large  number  of  speakijrs  is 
anticipatrd.  it  will  be  necessary  to 
limit  the  auioimt  of  time  of  each 
speaker.  Since  the  number  of  speak(;rs 
may  vary  greatly  from  location  to 
location,  the  time  allocated  to  each 
speaker  may  also  vary  among  the 
hearings.  However,  within  any  one 
hearing,  all  speakers  will  be  allocated 
an  equal  amount  of  time.  The  amount 
of  time  allocated  to  each  speaker  will 
be  left  to  the  discretion  of  the  Hearing 
Officer.  Time  limitations  will  be 
strictly  followed. 

— The  purpose  of  the  hearings  is  to  elicit 
comments  from  the  public.  A 
technical  representative  from  the  BLM 
and  Forest  Service  will  be  present  to 
ask  clarifying  questions  of  witnesses. 
Time  spent  asking  and  answering 
these  questions  will  not  count  against 
the  time  allocated  to  the  speaker. 
Because  of  the  time  constraints  and 
the  desire  to  maximize  public  input, 
the  technical  representatives  will  not 
respond  to  questions  from  or 
otherwise  engage  in  discussions  with 
the  speaker.  .Speakers  who  wish  to  ask 
questions  should  do  so  during  the 
informal  information  session. 

— .\  transcript  of  the  hearing  will  he 
made  and  become  part  of  the 
rulemaking  record.  Speakers  are 
encouraged  to  submit  a  written  copy 
of  their  statements  to  be  included  in 
the  hearing  record.  The  record  of  the 
hearing  will  remain  open  through 
June  13.  1994  for  submission  of 
supplemental  written  statements  or 
other  exhibits.  The  name  and  address 
of  the  designated  official  to  receive 
these  statements  or  exhibits  will  be 
announced  at  the  hearing. 

Location 

The  heiuings  are  to  be  held  at  the 
following  locations: 


ARIZONA 

Fountain  Suites  Hotel.  2577  VV.  Grcenway. 

Phoenix,  AZ,  on  the  Southeast  Corner  of 

the  BlcU  k  Canyon  Fre«?v\ay. 
Kastern  Arizona  College,  Student  .^(:tivity 

Center.  Highway  70,  Thatcher,  AZ 

CALIFORNL\ 

Red  Lion  Inn,  1B30  Hilltop  Drive.  Redding. 

CA  96002 
Red  Lion  Inn.  3100  Camino  del  Rio  Court. 

Bakersfield.  CA  93,108 
Barstovv  Communitv  Center.  841  Barstovv 

Road.  Barstovv.  CA  92311 
Lassen  Communitv  College,  Room  H221-222 

(Humanities  Building).  Highway  i:i9. 

Susanville.CA  96130 

COLORADO 

Holiday  Inn  Denver  West,  14707  West  Colfa.\ 

.Avenue,  Golden,  CO 
Holy  Cross  .Abbey.  Community  Center.  29S1 

East  Highway  50.  Canon  City.  CO 
Moffat  Countv  Fairground.s  Pavilion.  Craig. 

CO 
Two  Rivers  Convention  Center.  159  Main 

Street.  Grand  Junction,  CO 
The  Montrose  Pavilion,  1800  Pavilion  Road. 

Montrose.  CO 

IDAHO 

Weston  Pla/a.  1350  Blue  Lukes  Blvd.,  N'., 

Twin  Falls,  ID  83301 
Senior  Citizens  Center,  Rt.  2  Truck  Route. 

Grangeville,  ID  83530 
Qualitv  Inn  of  Pocatello.  1555  Pocatello 

Creek  Road,  Pocatello,  ID  83201 
Boise  Center  On-the-Grove.  850  Front,  Boise, 

ID  83702 
Salmon  Valley  Center,  200  .Main  Street. 

.Salmon.  1083467 

MONTANA 

Copper  King  Inn.  4655  Harrison  \\v.  S.. 

Butte.  MT  59701 
E.xhibition  Hall.  Custer  Co.  I'airgrounds. 

Garrvowen  Rd.,  W.  of  .Miles  C;ity.  Miles 

City' MT  59301 
Feigns  High  .'School.  201  Casino  Oeek  Dr. 

Lewistown.  MT  59457 

NEVADA 

Elki)  lunior  High  School.  770  Country  Club 

Drive.  Elko,  NV  89801 
Humboldt  County  Fairgrounds.  Exhibition 

Hall.  Fairgrounds  Road.  Winnemur.ra,  NV 

89445 
I't'ppermill  Hotel  ar.d  C;isir,o,  2707  S. 

Virginia  Street.  Reno.  NV  89502 
Bristlecone  Convention  Center.  150  6th 

Street.  Ely.  NV  89301 
Cashman  Field.  850  N.  Las  Vtgas  Blvd., 

Room  10.1-104,  Las  Vegas,  NV  89101 
Austin  High  School,  Highway  305  North. 

Austin.  NV  89310 

NEW  .MFAICO 

UN.M  Continuing  Education  Coiiterence 
Center.  1634  University  Blvd..  NE,  Main 
Auditorium,  Albuquerque.  NM  87131- 
4006 

The  Best  Western  Mesilla  Valley  Inn.  Aspen 
Room.  901  Avenida  de  Mesilla.  Las  Cruccs. 
NM  88005 

Pearson  Auditorium.  New  Mtrxito  Military 
Institute  Campus.  Rqsvvell.  NM  88201 
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FWmington  Civic  Center,  200  West 
Arrington,  Famiington,  NM  87401 

NORTH  DAKOTA 

Hospitality  Inn,  Reminglon-Wini  hesler 
!  Rooms,  Highway  22  and  1-94,  Die  kinson. 
ND 

OREGON 

BiLM  Salem  District,  Lobby  Level  Conferenre 

I  Room.  1717  Fabry  Road  SE,  Salem,  OR 

I  97.306 
Vjile  Catholic  Church,  Parish  Hall,  610  A 

Street  West,  Vale.  OR  97918 
liarney  County  Fairgrounds,  Memorial 

[Building,  South  Egan  Road.  Burns,  OR 

^7720 
BJA  .Medford  District,  The  Oregon  Room. 

i040  Biddle  Road,  Medford,  OR  97,504 
C;ntral  Oregon  Community  College. 

Hitchcock  Auditorium.  2600  .\W  (College 

jVay.  Bend,  OR  97701 
L  %e  County  Courthouse.  Lakeview,  OR 

976.f() 
LiCrande  Senior  High  School,  High  School 

Auditorium,  708  K  Avenue,  LaGrande,  OR 

^7850 

VtAH 

Hbliday  Inn,  1575  W.  200  N  .  Cedar  City  L"T 
Si^vier  County  Courthouse,  250  North  Main 

Street.  Richfield.  LT 
Uintah  County  High  School,  Litlie  Theater, 

1880  W.  500  N..  Vernal.  UT 
St(ir  Hall,  Center  Street.  Moab,  I'T 
Salt  Lake  City  Public  Library.  Third  Floor 

liecture  Hall.  209  E,  500  S..  Salt  Lake  City, 

Ditsie  High  School.  350  East  700  South,  St. 
Reorge,  L'T 

WASHINGTON 

W|?iiatchee  Convention  Center.  South  Ball 

Room,  201  Wenalchee  A\enue,  Wenatchee. 
,    U  A  98801 


WASHINGTON  DC 

Ea|;|ern  States  Office.  7450  Boston  Boulevard. 
Springfield,  Virginia  22153 

WVOMING 

Elks  Lodge  BPOE  11  1908.  601  Cobuni 

Avenue,  Worland.  \VY  82401 
While  Mountain  Junior  High  S(  hool 

Auditorium.  2550  Foothills  Blvd.  Ro<  k 

Springs,  WY  82901 
Jelfrny  Center,  3rd  and  Spruce  St..  Rawlins. 

WY  82301 
.Na  rona  County  Agricultural  Building,  201 1 

Fairground  Road.  Casper.  WY  82604 

Dated:  May  5.  1994. 
Mikje  Dombeck, 

Aitfn^ Director.  Burmu  of  Lnnd Mniuigi'mi'nt. 
Mairk  A.  Reiraers, 
A(\in^  Chief.  Forest  Sen  ire. 
IFRDoc.  94-11653  Filed  5-13-94:  845  ami 

BILLING  CODE  431C 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[AD-FRL-4881-6] 
RIN  2060-AD97 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  Epoxy 
Resins  Production  and  Non-nylon 
Polyamides  Production 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 


SUMMARY:  The  proposed  standard  would 
limit  emissions  of  hazardous  air 
pollutants  (HAP)  from  existing  and  new 
facilities  that  manufacture  polymers  and 
resins  produced  from  epichlorohvdrin 
feedstock,  specifically,  basic  liquid 
epoxy  resins  (BLR)  and  non-nylon 
polyamide  resins,  also  knoun  as  wet 
strength  resins  (WSR),  The  proposed 
standards  implement  section  112(d)  of 
the  Clean  Air  Act  (Act)  amendments  of 
1990,  which  require  the  Administrator 
to  regulate  emissions  of  hazardous  air 
pollutants  listed  in  section  112(b)  of  the 
Act.  The  intent  of  these  standards  is  to 
protect  the  public  by  requiring  new  and 
existing  major  sources  to  control 
emissions  to  the  level  achievable  by  the 
maximum  achievable  control 
technology  (MACT).  taking  into 
consideration  the  cost  of  achieving  such 
emission  reductions,  any  nonair  quality 
and  other  air  quality  related  heahh  and 
environmental  impacts,  and  energy 
requirements. 

DATES:  Comments.  Comments  mu.st  be 
received  on  or  before  July  15.  1994. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing  by  June  6,  1994,  a  public 
hearing  will  be  held  on  June  15,  1994. 
beginning  at  10  a.m.  Persons  interested 
in  attending  the  hearing  should  call  Ms. 
Lina  Hanzely  at  (919)  541-567.'J  to  verify 
that  a  hearing  will  be  held. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  mu.st 
contact  EPA  by  June  6.  1994,  by 
contacting  Ms.  Lina  Hanzely,  Chemicals 
and  Petroleum  Branch.  (MI>-13),  H.  S. 
Environmental  Protection  Agtjncy, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  .541- 
5(J73. 

ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  Docket  Section  (LE- 
131),  Attention:  Docket  No.  A-92-37,  U. 
S.  Environmental  Protection  Agoncv. 
401  M  Street  SW..  Washington.  DC " 
204f)0. 


Background  Information  Document 

The  background  information 
document  (BID)  for  the  proposed 
standard  may  be  obtained  from  the 
docket  or  from  the  U.  S.  EPA  Library 
(MD-35).  Research  Triangle  Park.  North 
Carolina  27711.  telephone  number  (919) 
541-2777,  Please  refer  to  "Emissions 
from  Epoxy  Resins  Production  and  Non- 
Nylon  Polyamides  Production — 
Background  Information  for  Proposed 
Standards"  EPA  453/R-94-033a. 

Docket.  Docket  No.  A-92-37, 
containing  supporting  information  used 
in  developing  the  proposed  standards,  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  330 
p.m..  Monday  through  Friday,  at  EPA's 
Air  Docket  Section,  Waterside  Mall, 
room  1500,  1st  Floor,  401  M  Street  SW.. 
Washington.  DC  20460.  A  reasonable  fee 
may  be  charged  for  copving. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  standards, 
contact  Mr.  Randy  McDonald  at  (919) 
541-5402,  Chemicals  and  Petroleum 
Branch,  Emission  Standards  Division 
(MD-13).  U.  S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711. 
SUPPLEMENTARY  INFORMATION:  The 
information  presented  in  this  preamble 
is  organized  as  follows: 

I.  List  of  Source  Categories 

II.  Bat  kground 

III.  Authority  for  National  Emission 

Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  Decision  Process 

A.  Source  of  .Authority  for  .NESHAP 
Development 

B.  Criteria  for  Development  of  .NESHAP 

IV.  Summary  of  Proposed  Standards 

A.  Source  Categories  to  be  Regulated 

B.  Pollutants  to  be  Regulated 

C.  Affected  Emission  Points 

D.  Fomiat  of  the  Standards 

E.  Proposed  Standards 

F.  Certification  of  Compliance 

G.  Monitoring  Requirements 

H.  Reporting  and  Recordkeeping 
Requirements 

V.  Summar)'  Of  Environmental.  Energv.  (  ovi. 

and  Economic  Impacts 

A.  Facilities  Affected  by  These  NESHAP 

B.  Air  Impacts 

C.  Water  and  Solid  Waste  Impacts 

D.  Energy  Impacts 

E.  Cost  Impacts 

F.  Economic  Impacts 
\'I.  Rationale 

A.  Selection  of  Emission  Points  to  hi' 
Covijred  by  the  Standards 

B.  Designation  of  Sourc  es 

C.  Seledion  of  Basis  and  Level  of  I>ropo<..d 
Standards  for  Existing  Sources 

D.  Seledion  of  Basis  and  Level  of  Propo'-i<i 
Standards  for  New  Sour(  es 

E.  Selection  of  the  Formal  of  the  Propos<'d 
Standards 

F.  Selection  of  Compliance  and 
Performance  Testing  Pro\isions  and 
.Monitoring  Requin;ments 


20388 


Federal  Register  /  Vol.  59,  No.  93  ''  Monday.  May  16.  1994  /  Proposed  Rules 


C.  Snjlec'icn  of  Keport;r.g  and 

Rp-:ord keeping  Requiremenl.s 
H.  Op»tratir.g  Pennit  Program 
VI!  .^d.^llnist^a^lve  Requirenien's 
r\  Puoiic  Hearing 
B  llocke' 

C  h'<eci;nv.e  Order  12860 
U.  Pip^-r-.^ork  Reduction  AC 
E  Rp^ uU'ory  FIexib'.i:ty  Act 
¥  Mi.-;ceUati«oiii 

I.  List  of  Source  Categories 

Section  112  of  the  amencU'd  At:t 
r»'q'-iires  tha»  £?.\  evaluate  and  control 
{•:nisiions  of  HAP.  The  control  of  HAC 
is  achieved  thj-ough  promulgation  of 
r::iis>ion  standards  under  sections 
1  \2id)  and  112(Fj  and  work  practice  and 
equipment  standards  under  section 
n2ih)  for  categories  of  sources  that  emit 
HA?.  Or.  July  16.  1992.  EP.A  published 
an  initial  I'st  of  major  and  area  source 
categories  to  be  regulated  (.57  FR  31576). 
liicluded  on  that  list  were  major  sources 
emitting  H.AP  from  epo.xy  resins  and 
non-nylon  polyamides  production. 

The  categories  of  major  sources  that 
uould  be  affected  by  this  regulation  are 
defined  as  the  manufacture  of  basic 
liquid  epoxy  res;ns  (BLR)  and  resins 
u'.dde  of  epichlorohydrin  (EPI)  cross- 
imked  non-nylon  polyamides.  also 
kno^vn  as  wet  strength  resins  (VVSRI, 
7  he  BLR  source  category  do<»s  not 
include  the  manufacture  of  specialty 
epo.xv  resins  (epoxy  resins  that  are  not 
BLR)  or  the  modification  of  epoxy  resins 
(BLR  that  are  blended  with  solvents, 
re.ictive  diluents,  or  other  resins).  The 
VVSR  source  categorv'  are  those  that  are 
(aade  wuh  dibasic  esters,  dicarboxylic 
iicids.  amines,  and  EPI.  In  developing 
the  background  information  to  support 
"the  proposed  standard,  no  reasons  for 
subcategorizing  either  of  the  source 
tiiitegories  were  identified. 

Production  metliods  used  in  the  two 
>ource  categories  include  both  batch 
^.n(^  continuous  operations.  The  sizes  of 
the  facilities  range  from  those  that  make 
sevt-r-'ii  thousand  pounds  of  resin  per 
year  (ib/'vr)  to  those  that  produce  over 
100  million  Ib'yr.  Air  emissions  of  HAP 
compounds  originate  from  breathing 
and  w(irk;ng  losses  from  storage  tanks, 
ie::ti;'.g  of  process  vessels,  leaks  from 
pipmy  equipment  used  to  transfer  HAP 
(ompounds  (equipment  leaks),  and 
volatilization  of  H.\P  from  v»-astewater 
streams  Pollutants  (H.-\P)  emitted  from 
the  production  processes  include  EPI. 
meihanol.  and  hydrochloric  acid  (HC!) 
Detailed  information  describing 
manufacturing  processes  and  emissions 
(an  be  found  in  "Emissions  from  Epoxy 
Resins  froduction  and  Non-  Nylon 
Polyamides  Production — Background 
Information  for  Proposed  Standards" 
(EPA  453/R-94-033a).  Chapter  3. 


As  of  1990,  only  three  U.S.  companies 
were  producing  BLR.  All  three  of  these 
facilities  are  considered  to  be  major 
sources  according  to  t:;e  Act  criterion  of 
having  the  potential  to  emit  10  tons  per 
vear  of  ar.y  one  H.AP  or  25  tons  per  year 
of  combined  H.\P,  There  are  at  least  17 
facilities  in  the  U.S.  that  manufacture 
WSR,  of  these,  g  are  considered  major 
sources  becau'se  they  are  co-located 
within  larger  chemical  manufacturing 
operations,  based  on  the  criteria 
mentioned  above.  The  proposed 
standard  would  apply  to  all  m.ajor 
sources  that  produce  BLR  and/or  WSK. 
Area  sources  wo-id  no?  be  subject  to 
this  standard 

IL  Background 

In  1989.  EPA  conducted  a  study  that 
e.xamined  the  use  of  epichlorohydrin  in 
industry.  This  study  identified  the  BLR 
and  VVSR  industries  as  the  major  users 
of  epichlorohydrin  in  the  U.S. 

Under  section  U2(c)  of  the  Act.  the 
Adm.inistrator  is  required  to  publish  and 
from  time  to  time  revise  a  list  of  source 
categories  and  subcategories  that  emit 
one  or  more  of  the  hazardous  air 
pollutants  listed  m  section  112,  as 
amended.  Information  from  the  study  of 
epichlorohydrin  use  in  industry  was 
used  during  the  development  of  the 
source  category  list  On  July  16.  1992 
(57  FR  315761,  the  EPA  published  the 
initial  list  of  source  categories,  which 
includes  epoxy  resins  production  and 
non-nvlon  polyamides  production. 

III.  Authority  for  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESH^\P|  Decision  Process 

A.  Source  of  Authont)  for  SESHAP 
Dfvdopment 

Section  112  of  the  Clean  Air  Act  gives 
the  Environmental  Protection  Agency 
the  authority  to  establish  national 
standards  to  reduce  air  emissions  from 
sources  that  emit  one  or  more  HAP. 
Section  1 12{bl  contains  a  list  of  HAP  to 
be  regulated  by  NESHAP.  Section  112(c) 
directs  the  Agency  to  use  this  pollutant 
list  to  develop  and  publish  a  list  of 
source  categories  for  which  NESHAP 
will  be  developed;  this  list  was 
published  in  the  Federal  Register  on 
|uly  16.  1992  (37  FR  31576).  The 
Ageni:y  must  list  all  known  categories 
and  sub<;alegories  of   major  sources" 
(defincid  below)  that  emit  one  or  more 
of  the  listed  H.AP  A  major  source  is 
defined  in  section  112  (a)  as  any 
stationary  source  or  group  of  stationary 
sources  located  within  a  contiguous  area 
and  under  common  control  that  emits  or 
has  the  potential  to  emit  m  the 
aggregate,  considering  controls.  10  tons 
per  year  or  more  of  any  one  HAP  or  25 


tons  per  year  or  more  o!  .r.", 
combination  of  H.'\P. 

H.  CiiU'ria  for  Devfhpment  of  S'ESHAl' 

The  NESHAP  are  to  be  developed  to 
control  H.^P  erp.issions  from  both  new 
and  existing  sources  acconling  to  the 
statutory  directives  set  out  in  section 
1 12(d)  of  the  Act.  The  statute  requires 
the  standards  to  reflect  the  maximum 
degree  of  reducticin  in  en.issions  of  HAP 
that  is  at;hievable  for  new  or  existing 
sourc;es.  This  control  level  is  referreci  to 
as  the  ■■maximum  achievable  conirol 
technology"  (M.ACT).  The  selection  of 
M.ACT  must  ref.ect  consideration  of  tlie 
cost  of  achieving  the  em.ission 
reduction,  any  nonair  quality  health  and 
environmental  impacts,  and  energy 
requirements  for  control  levels  more 
stringent  than  the  floor  (described 
below). 

The  MACT  floor  is  the  least  stringent 
le\  el  for  MACT  standards.  For  now 
sources,  the  standards  for  a  source 
category  or  subcategory  "■shall  not  bt; 
less  stringent  than  the  emission  control 
that  is  achieved  in  practice  by  the  best 
controlled  similar  source,  as  determined 
by  the  Administrator"  (section 
ri2(d)(3)).  Existing  source  standards 
should  be  no  less  stringent  than  the 
average  emission  limitation  achieved  by 
the  best  performing  12  percent  of  the 
existing  sources  for  categories  and 
subcategories  with  30  or  more  sources 
or  the  average  emission  limitation 
achieved  by  the  best  performing  5 
soitrc:es  for  categories  or  subcategories 
with  fewer  than  30  sources  (section 
112(d)(3)) 

In  a  March  9.  1994  Federal  Register 
notice  reopening  the  public  comment 
period  for  determination  of  "MACT 
floor"  for  NLSH.AP  source  categories  (59 
FR  11018).  the  Agency  considered  more 
than  one  interpretation  of  the  statutory 
language  concerning  the  M.-XCT  floor  for 
existing  sources  and  solicited  comment 
on  them.  The  MACT  floor  decision  that 
the  EPA  will  make  en  the  basis  of  this 
March  9,  1994  notice  will  have  broad 
precedential  effects,  and  will 
presumplivelv  be  followed  by  tlie 
Agency  in  any  rulemakings 
subsequently  promulgated  under  Title 
III  of  the  Act.  The  M.^CT  floor 
di.'terminations  proposed  in  today's 
rulemaking  may  therefore  be  affected  by 
the  Agency's  find!  interpretation  of 
•■M.\C:T  floor." 

IV.  Summary  of  Proposed  Standards 

A.  Source  Categories  To  Be  Regulated 

The  proposed  standards  would 
regulate  HAP  emissions  from  epoxy 
resins  production  (facilities  that 
produce  BLR),  and  from  non-nylon 
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pblyamides  production  (facilities  that 
produce  WSR),  that  are  determined  to 
1 1*  major  sources.  The  standards  would 
i  pply  to  existing  sources  as  well  as  new 
sdurces. 


if 


Pollutants  To  Be  Regulated 


Hazardous  air  pollutants  emitted  from 
dxisting  BLR  and  wet  strength  resin 
production  processes  include 
opichlorohydrin,  methanol,  and 
Itydrochloric  acid.  The  proposed 
^andards  would  regulate  emissions  of 
these  compounds,  as  well  as  any  other 
Hap  that  may  be  emitted. 

In  addition,  note  that  epichlorohvdrin 
if;. listed  under  section  112(r)  of  the  Act. 
The  intent  of  section  112(r),  Prevention 
of  Accidental  Releases,  is  to  focus  on 
dhemicals  that  pose  a  significant  hazard 
to  the  community  should  an  accident 
occur,  to  prevent  their  accidental 
release,  and  to  minimize  consequences 
should  a  release  occur.  Epichlorohydrin, 
ailong  with  the  other  substances  listed 
under  section  112(r)(3),  is  listed  because 
it  is  known  to  cause,  or  may  be 
reasonably  anticipated  to  cause  death, 
injury,  or  serious  adverse  effects  to 
human  health  or  the  environment  (see 
50  FR  4478.  January  31,  1994).  Sources 
that  handle  epichlorohydrin  in  greater 
qmantities  than  the  established 
threshold  quantity  under  section 
112(r)(5)  will  be  subject  to  the  risk 
management  program  requirements 
under  Section  112(r)(7)  (see  58  FR 
54190,  October  20.  1993). 


C.  Affected  Emission  Points 

Emission  points  identified  for  BLR 
and  wet  strength  resin  production 
include  process  vents,  equipment  leaks, 
storage  tanks,  and  wastewater. 

D.  Format  of  the  Standards 

The  standards  for  process  vents, 
storage  tanks,  and  wastewater  for 
existing  facilities  are  presented  in  an 
emission  limit  format  in  the  units  of 
pounds  of  HAP  per  1  million  pounds  of 
product  (lb  HAP/MM  lb  product). 
Facilities  will  have  the  option  of  using 
any  control  technology  er  pollution 
prevention  strategy,  as  long  as  the  HAP 
production-based  emission  limits  are 
achieved.  An  emission  limit  format 
cannot  be  used  for  the  standard  for  new 
facilities  because  it  would  identify  a 
specific  facility's  production  level, 
which  is  claimed  as  confidential 
business  information.  Therefore, 
standards  for  new  facilities  are  in  the 
equipment  standard  format.  Facilities 
would  have  to  implement  the  controls 
specified  in  the  standard,  or 
demonstrate  equivalency,  to  achieve 
compliance. 

The  EPA  solicits  comments  on  the 
equipment  standard  format  of  the 
standards  for  process  vents,  storage 
tanks,  and  wastewater  at  new  facilities. 
In  particular,  the  EPA  solicits  comments 
on  whether  performance  standards  for 
vents,  tanks,  and  wastewater  at  new 
facilities  can  be  used  without 
compromising  confidential  business 
information  and  whether  operators  can 
comply  w-ith  performance  standards  for 


vents,  tanks,  and  wastewater  at  nr-w 
facilities  without  compromising 
confidential  business  information. 

Standards  for  equipment  leaks  are 
specified  for  new  and  existing  BLR 
facilities,  and  are  presented  as  an 
alternative  standard  for  new  and 
existing  wet  strength  resin  facilities. 
Equipment  leak  standards  are  in  the 
form  of  equipment/work  practice 
standards.  Facilities  would  be  required 
to  implement  the  program  specified  in 
the  proposed  regulation  to  achieve 
compliance  with  the  standard. 

E.  Proposed  Standards 

Table  1  summarizes  the  standards  for 
existing  BLR  and  WSR  sources.  In  each 
case,  for  purposes  of  determining 
compliance  with  the  emission 
requirements,  the  source  was  divided 
into  two  portions:  (1)  The  combination 
of  process  vents,  storage  tanks,  and 
wastewater,  and  (2)  equipment  leaks. 
The  proposed  standards  for  BLR 
production  would  require  existing 
facilities  to  limit  emissions  from  all 
process  vents,  storage  tanks,  and 
wastewater  combined  to  a  level  at  or 
below  130  lb  HAP/MM  lb  production. 
Existing  BLR  facilities  would  also  be 
required  to  implement  the  leak 
detection  and  repair  (LDAR)  program 
specified  in  the  Negotiated  Regulation 
for  Equipment  Leaks  (40  CFR  part  83. 
subpart  H).  The  LDAR  program 
specified  under  subpart  H  requires 
specific  equipment  modifications  and 
work  practices  that  reduce  emissions 
from  equipment  leaks. 


Table  i  .—Proposed  Standards  for  Existing  and  New  Sources 


Emission  source 


Basic  liquid  epoxy  resins 


Wet  strength  resins 


Equivalent  standard 


Existing  sources 


^^)  Process  vents,  storage  tanks, 

and  wastewater. 
(2)  Equipment  leaks  


Emission   limit   of    130   Ib/MM   lb 

product. 
Requirements  of  40  CFR  63,  sut>- 

partH. 


Emission    limit    of    10    Ib'f^M    lb 

product. 
No  requirement  


No  requirement. 

Requirements  of  40  CFR  63,  sut>- 
partH. 


New  sources 


(1)  Process  vents,  storage  tanks 
and  wastewater. 


(2)  Equipment  leaks 


(a)  Route  process  vents  and  stor- 
age tank  vents  to  a  common 
water  scrubt>er  w/efficiency  of 
99  percent. 

(b)  Recirculate-  scrubber  liquor 
tjack  to  process. 

(c)  Control  wastewater  to  99%  


Requirements  of  40  CFR  63,  suth 
partH. 


(a)  ControJ  process  vent  emis- 
sions w/water-cooted  condenser 
@  25  'C. 

(b)  Eliminate  the  production  of 
mefhar>ol  by-product  in  the 
manufacturing  process 

(c)  Eliminate  the  use  of  hydro- 
chloric acid  in  the  manufactur- 
ing process 

No  requirement  


No  requirement. 


Requirements  of  40  CFR  63,  sut»- 
partH. 
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For  new  BLR  facilities,  the  standards 
would  be  based  on  the  technology  used 
1)V  the  best  performing  facility  in  the 
category  for  process  vents,  storage  tanks, 
and  wastewater,  which  is  the  use  of  a  99 
ppfcejit  efficient  water  scrubber  on  all 
process  vents  coupled  with 
rrrirculation  of  the  scrubber  effluent  to 
».he  process,  and  99  percent  control  of 
etiiLssiocis  from  wastewater.  As  for 
existing  facilities,  new  facilities  would 
be  required  to  implement  the  LD.^R 
progrim  of  subpart  H  to  control 
equipn;ent  leak  emissions. 

Y'or  existing  wet  strength  resiii 
f.icili'ies,  the  proposed  standards  would 
rtiquire  an  emission  limit  of  10  lb  H.\I'/ 
MM  lb  product  from  process  vents, 
wastewater,  and  storage  tanks 
combined.  No  emission  limits  or 
cx^uipinent  standards  are  required  for 
equipment  leaks;  however,  facilities 
may  elect  to  implement  the  subpart  H 
LD.AR  program  in  lieu  of  complying 
u  Uh  the  emission  limit  for  process 
vents,  storage  tanks,  and  wastewater,  as 
this  alternative  would  achieve  a  greater 
emission  reduction.  Similar  to  BLR 
production,  for  new  wet  stren5;th  rosin 
facilities,  the  standards  would  be  based 
on  the  technology  used  by  the  best 
performing  source  in  tl"ie  category.  This 
technology  is  the  use  of  a  watur-i  ooled 
c:ondenser,  from  which  the  outlet  gas 
temperature  shall  be  no  higher  than  2.'i 
"C.  on  the  batch  reactor  and  no 
methanol  by-product  formation  or 
hydrochloric  acid  usage,  or  the 
implementation  of  the  subpart  H  LDAR 
program  to  control  equipment  leak 
(■missions. 

F.  Certification  of  Compliance 

I.  Existing  sources 
a.  Process  vents,  storage  tanks,  and 
wastewater  emission  points.  To 
determine  compliance  with  the 
emission  limit  for  process  vents,  storage 
tanks,  d.nd  wastewater  combined,  the 
owner  or  operator  of  an  existing  BLR  or 
VVSR  manufacturing  facility  would 
calculate  the  total  emissions  per  product 
produced  by  summing  the  production- 
ba.sed  emission  values  for  process  vents, 
storage  tanks,  and  wastewater  according 
to  the  following  equation: 
E=irV=EST=EWW        (1) 
where: 

e=Lmissions.  lb  HAP/ 10*'  lb  oroducl 
('V=Process  vent  emissions,  lb  H.\P/10'' 

lb  product 
ST=Storage  tank  emissions,  lb  HAP/10'' 

lb  product 
U'W^VVastewater  emissions,  lb  HAP/10<' 

lb  product 
The  required  calculation  methods  for 
each  type  of  emission  point  are 
described  below  for  the  BLR  and  VVSR 
-.ource  categories. 


i  BLR  source  categon,-  For  basic 
liquid  resin  production,  tests  would  be 
required  to  determine  the  flow  rate  and 
HAP  concentration  of  emissions  from 
process  vents  and,  where  applicable, 
storage  tank  vents  that  are  combined 
with  process  vents.  Data  from  three  1- 
hour  tests  would  be  used  to  calculate  an 
average  H.'\P  emission  rate  in  pounds 
per  hour.  Initial  performance  tests  for 
uncontrolled  streams  or  streams 
controlled  by  devices  other  than  flares 
and  certain  boders  and  process  heaters 
would  consist  of  measuring  HAP 
concentration  u^iag  the  EPA  Method  1« 
or  Method  25  A  of  40  CFR  part  60. 
appendix  A.  N'etuod  25.'\  may  be  used 
only  if  a  sin:.,lt  H.\P  compound  greater 
than  50  percent  of  the  total  organic  HAP 
in  the  vent  stream  and  that  HAP 
compound  is  used  for  calibration. 
Method  2.  2A.  2C.  or  2D  of  40  CFR  part 
60.  appendix  A  is  specified  for 
measuring  vent  stream  flcwrate. 

To  determine  the  production-based 
emission  rate  for  process  vents,  the 
owner  or  operator  would  calculate  an 
hourly  rate  of  production  based  on 
production  data  for  the  previous  year 
and  the  actual  operating  hours  during 
the  same  annual  period.  For  each  vent, 
the  hourly  emission  rate,  determined 
from  the  averf<ge  of  three  1-hour  tests. 
would  be  divided  by  the  hourly 
production  rate  {calculated  as  described 
above)  to  determine  the  production- 
based  emission  rate  for  the  vent.  The 
sum  of  production-based  emission  rates 
from  all  process  vents  (and  storage  tank 
vents  if  manifolded  with  process  vents) 
constitutes  the  first  term  in  the  equation 
used  to  determine  compliance.  Because 
emissions  are  divided  by  the  annual 
production  of  the  previous  year,  testing 
must  take  place  under  operating 
conditions  that  represent  the  production 
rate  for  the  previous  year. 

Emissions  from  storage  tanks  not 
manifolded  with  process  vents  would  be 
calculated  according  to  the  methodologv 
described  in  40  CFR  63.150(f)(3).  The 
annual  emissions  would  be  divided  by 
the  annual  production  from  the 
previous  year  to  determine  the 
production-based  emission  rate  from 
storage  tanks. 

Emissions  from  wastewater  would  be 
calculated  according  to  the  methodologv 
described  in  40  CFR  63.150(f)(5). 
Monthly  emissions  calculated  using  this 
methodology  would  be  divided  by  a 
monthly  production  rate,  which  would 
be  calculated  by  dividing  the  annual 
production  rate  for  the  previous  year  by 
12.  Testing  is  required  by  40  CFR 
163.150(f)(5)  to  determine  wastewater 
stream  parameters  such  as  the  flow  rate 
and  HAP  concentration.  Because 
emissions  would  be  divided  by  a 


production  rate  calculated  using 
production  data  for  the  previous  year, 
test  conditions  must  reflect  typical 
production  for  the  previous  year. 

ii.  [VSH  source  category-  if  a  process 
uses  a  condenser  to  recover  HAP, 
emissions  would  be  calculated  for  the 
purpose  of  determining  compliance 
using  equations  developed  for  batch 
operations,  in  lieu  of  compliance  tests. 
Testing  would  be  required  to  determine 
the  emission  rate  from  uncontrolled 
vents  and  vents  controlled  by  device'^ 
other  than  condensers.  Testing 
requirements  are  the  same  as  for  the 
BLR  source  category,  except  that  testing 
would  take  place  over  the  batch  cycle, 
rather  than  hourly.  Likewise,  the 
production-based  emission  rates  used  in 
the  equation  to  determine  compliance 
would  be  calculated  based  on  emissions 
and  production  data  obtained  on  a  per- 
batch  basis,  not  per-hour  as  is  the  case 
for  the  BLR  source  category. 

As  with  the  BLR  source  category, 
storage  tank  emission  calculations 
would  follow  the  methodologv 
described  in  40  CFR  63.150(0(3).  The 
methodology  of  40  CFR  63. 150(f)(5) 
would  be  used  to  determine  emissions 
from  wastewater. 

b.  Equipment  leaks  emission  point.  To 
determine  compliance  with  the  stanrlard 
for  equipment  leaks,  BLR  and  VVSR 
facilities  would  have  to  demonstrate 
that  an  LDAR  program  meeting  the 
requirements  of  40  CFR  part  63.  subpart 
H  (40  CFR  63.160-63.183)  is  in  place. 
This  includes  performance  of  the  test 
methods  and  procedures  used  to  verify 
the  adequacy  of  monitoring  equipment 
outlined  in  40  CFR  63.180. 

2.  New  Sources 

a.  BLR  source  category.  Although  the 
proposed  standards  for  new  BLR 
sources  are  essentially  equipment 
standards,  control  efficiencies  are 
required  for  the  equipment  specified  in 
the  standards.  Therefore,  in  addition  to 
installing  the  equipment  required  by  the 
standards,  new  BLR  facilities  would  be 
required  to  perform  the  appropriate  EP.^ 
test  methods  to  demonstrate  that  the 
common  water  scrubber  required  to 
control  emissions  from  process  vents, 
storage  tanks,  and  wastewater  is 
achieving  99  percent  control.  The 
testing  methodology  described  in  40 
CFR  163.150(f)(5)  would  be  required  to 
demonstrate  that  wastewater  treatment 
systems  are  achieving  99  percent 
control. 

b.  WSR  source  category.  The 
equipment  standards  for  new  VVSR 
facilities  do  not  specify  any  control 
efficiencies  that  must  be  achieved. 
Therefore,  facilities  would  only  be 
required  to  demonstrate  operation  of  a 


J  ^  i!cr-cooled  condenser  at  an  outlet 
t|^nperature  of  25  °C,  that  no  methanol 

being  produced  during  the 
lanufacturing  process,  and  that  no 

drochloric  acid  is  being  used  to 
(jfod'ice  WSR. 

^hnito^ing  Requtrerr.ent:, 

Monitoring  is  required  by  the 
1  oposed  standards  to  determine 
lether  a  BLR  or  wet  strength  resin 


£! 
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process  is  in  co.Tjpliance.  This 
monitoring  is  done  either  by:  (1) 
Continuously  measuring  outlet  mass 
flovvrate  and  concentration,  or  by  (2) 
continuously  measuring  a  site-specific 
operating  parameter,  the  value  of  which 
is  established  by  the  owner  or  operator 
during  the  initial  co.-r.pliance  test.  The 
operating  pararr.eter  value  is  dehned  as 
the  n;inimum  or  nr.dxiir.uni  value 

Table  2.— MoMTo^iNG  Requirements 


established  for  a  control  device  or 
process  parair.eter  that,  if  achieved  by 
itself  or  in  combination  with  pne  or 
more  other  operating  parameter  values, 
determines  that  an  oi.  ner  or  operator  is 
complying  with  the  applicable  emission 
limitation  or  standards.  A  summary  of 
the  monitoring  requirements  of  the 
p.'-oposed  standards  is  provided  in  Table 
2. 


Em^ssicn  source 


Parameter  rr.or-  ro'ed 


?  P'ocess  and  storage": 
Cartxjn    adsoiljer    con- 
tfolled. 

Uncontrolled 


Condenser  controlled 


So.'jbGer  controlled 


Fia-e  controlled 


VVastev^ater 


A I   a-f  pollution  control 
devices. 


V|fel  strength  resin  baton  re- 
lator: 
Condenser  controlled    .. 


Cartwn    adsorber    ccn- 
troiied  Uncontrolled. 

ScfuiyOer  controlled  


(Wastewater 


ContiPuOLiS  measurement  o'  Oufet  HAP  concentration 

•jsing  Method  25A  if  possible  c  Vetnod  18  if  specia- 

tion  necessary. 
Continjcus  measurement  of  eve!  HAP  concentration 

using  Method  25 A  if  c<5ssfc-e  v  f/etrod  16  if  specia- 

tion  necessary. 
Continuous  rreasurenent  of  cu"et  gas  temperature 


Continuous  measuremer!  of  3Cf;-rt>;f  liquid  f'c.vrate 


Continuous  verification  of  pilot  fta-^e  presence  <*.:ri  neat 
sensing  device  such  as  a  UV  sensor  or  ttierrpocoupie. 

Flow  rate.  pH.  and  HAP  conoent-aton  rr,easured  daily; 
TSS  and  BOD  measured  b.weei'ly. 

Flow  diversion:  if  bypass  lines  t*!at  could  divert  flow 
from  the  control  device  to  the  ati^xjsphere  enist  flow 
must  t>e  monitored  contnoousiy  jOf  the  line  must  be 
secured  with  a  car-seal  o^  lock-and-icey  t,pe  configu- 
ration that  is  inspected  daily. 


Continuous  measurement  of  co'et  gas  ten^perature 
during  each  step  in  batch  process. 

Continuous  measureme.Tt  of  oc^'et  HAP  coxent.-ation 
using  Method  25 A  if  possible  or  Metnod  18  •'  specia- 
tion  necessary 

Measurement  of  average  cu?;e*  gas  ficwate  during 
each  step  m  batch  process. 

pH,  flow  rate  and  HAP  concentrat-on  measured  daily; 
TSS  and  BOD  measured  bi-«t.ee*<'/. 


Noncor^pliance 


One-hour  average  outlet  concentration  is  c'eater  than 
the  max. mum  concentration  established  during  ttie 
compliance  test. 

One-hour  average  outlet  concentrat'on  is  greater  than 
the  maximum  concentration  es'ab'ished  dunng  ttie 
compliance  test. 

One-hour  average  exhaust  gas  tempe'atu.'e  is  greater 
than  the  maximum  temperatj'e  estaoiisned  dunng 
the  compliar>ce  test. 

One-hour  average  scrut3t)er  fiowrate  is  t>eiow  ttie  mini- 
mum flowrate  established  dunng  ttie  ccmpiance  test. 

Loss  of  pilot  flame. 

Monitored  values  are  outside  the  ra.nge  established  dur- 
ing inifal  compliance. 

Presence  of  flow  detected  m  the  Or^e.  rupture  of  the  car- 
seal,  or  removed  of  tne  lock-and-Key  rruiSt  be  re- 
ported in  the  quarte':y  reoortmg  requirement  of 
§63.10.  Occurrence  does  not  estattisn  noncompli- 
ance. 


Average  outlet  gas  temperatu'e  over  the  step  is  greater 
than  the  maximum  temperature  estaoiished  from 
compliance  calculations. 

Average  outlet  HAP  concentrat.on  over  tne  step  is 
greater  than  the  maximurr^  value  estabi'sned  dunng 
the  compliance  test. 

Average  scrubtDer  flowrate  Over  the  step  is  beiow  the 
acceptable  minimum  flowrate  established  dunng  ttie 
compliance  test. 

Monitored  values  are  outside  the  range  established  dur- 
ing compliance 


Monitonng  of  emissions  from  storage  tanks  is  required  on'y  <»  emss-ons  are  combined  with  other  tank  or  process  emissions  p.ncr  to  discharqe 
he  aL-^osphere. 


f\''poningand  Recordkeeping 


quir^ments 


The  owner  or  operator  of  any  BLR  or 
iM  t  strength  resin  source  subject  to 
til  ?se  standards  would  be  required  to 
fti  til!  dU  reporting  requirements 

itlined  in  the  General  Provisions  to  40 
Ci  R  part  63. 


V.  Summary  of  Environmental,  Energy. 
Cost,  and  Economic  Impacts 

A.  Facilities  Affected  by  These  NESHAP 

These  NESHAP  would  affect  BLR  and 
WSR  facilities  f.hat  are  major  sources  in 
themselves,  or  constitute  a  portion  of  a 
major  source.  There  are  three  existing 
manufacturers  of  BLR,  all  of  which  were 
assumed  to  be  major  sources  for  the 
purpose  of  developing  these  standards 
(Final  determination  of  major  source 


status  occurs  as  part  of  the  compliance 
determination  process).  Of  the  17 
existing  facilities  that  manufacture 
WSR,  9  were  assumed  to  be  considered 
major  sources.  The  expected  growth  rate 
for  the  BLR  industry  and  the  wet 
strength  resin  indust.*^  is  expected  to  be 
between  2  and  3  percent  through  1995. 
Impacts  associated  with  the  control 
options  are  presented  in  Table  3  and 
Table  4;  the  options  selected  as 
proposed  standards  are  footnoted. 
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/^:r  Irjpacts 

The  proposed  standards  vNtuild  reduce 
.'  lF  emissions  from  existing  BLR 
■rces  by  95  megagrams  per  year  (Mg' 
1 11)5  tons  per  year  (tons/yr!)  from  the 
unc  level,  a  reduction  of  78  percent 
(n  bdsehne.  Emissions  of  HAF  in<m 
::ng  ivet  strength  resin  sources 
•aid  decrease  by  2  Mg/yr  (2  tons/yr) 
jciiittes  elect  to  comply  with  the 
VCr  Roor,  a  reduction  of  7  percent 
m  baseline.  If  facilities  elect  to 
pieoient  the  alternative  standard  for 
(  process  vents,  storage  tanks,  and 
stewater  source,  HAP  emissions 
(^u!d  decrease  by  14  Mg'yr  (15  tons' 
.  a  reduction  of  52  percent  from 
me 


bipe 

f: 

p 

N 

t!C 
U 

v 

V 

bkkel 


tVater  and  Solid  Waste  Impacts 

The  proposed  standards  will  result  in 
generation  of  3,200.000  gallons  of 
;  stewater  per  year  from  the  BLR 
tree  category,  assuming  gas  absorbers 
scrubbers)  are  installed  to  control 
3  vents  and  storage  tank 
sions.  This  amount  of  wastewater 
approximately  10  percent  of 
wastewater  currently  generated  at 
BLR  production  facility  and  a  small 
ton  of  the  total  wastewater  from  the 
.  ml  EPA  believes  the  additional 

water  can  be  treated  on-site  in  the 
s  existing  wastewater  treatment 
item.  Wastewater  impacts  may  be  less 
n  alternative  control  measure  is  used 
comply  with  the  standard. 
There  is  no  wastewater  generated 
1  the  WSR  production  process, 
ause  emissions  are  controlled  with 
ndensers.  There  is  also  no  solid  waste 
orated  from  the  BLR  or  WSR 
duction  processes 

Energy  Impacts 

The  proposed  standards  for  the  BLR 
rce  category  would  require  an 
■tional  energy  usage  of  1.5  x  10^  Btu 
year  (Btu/yr).  Additional  energy 

ige  for  the  WSR  source  category  is  4 

0^  Btu/yr  if  the  MACT  floor  is' 
emented;  however,  if  facilities  elect 

comply  with  the  alternative  standard. 
additional  energy  usage  is 

eligible. 

Cost  Impacts 

The  emission  reductions  that  would 
required  by  this  regulation  could  be 
It  usi.ng  one  or  more  of  several 
ferent  techniques.  To  determine 

certain  control  scenarios  were 
umed.  The  scenarios  used  in  costing 
re  judged  to  be  the  most  feasible 

larios  possible  for  meeting  the 
uirements  of  the  proposed  standards 
a  technical  and  cost  standpoint. 

total  control  cost  includes  the 
jital  cost  to  install  the  control  device. 
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the  cosXi  uivoived  in  operating  the 
control  device,  and  costs  asso<:iated 
w  ith  munitoang  the  device  to  ensure 
coir.pliance  Moatlormg  costs  include 
the  cost  to  purchase  and  operate 
ir.on;toritig  devices,  cS  well  as  reporting 
and  recordkeeping  costs  required  to 
demonstrate  compliance. 

The  cost  impacts  of  the  proposed 
standards  ire  sumaiarized  m  Table  3 
and  Tdbl»f  4.  N.itionwide.  the  total 
annual  cost  of  this  standard  to  the  BLR 
i  n  d  ust  r  >  i.s  .5 1 40 .000 . 

The  tiiUl  cost  of  this  regulation  to  the 
wet  strength  resin  industry  is  $520,000. 
assuming  alt  facilities  do  not  decide  to 
achieve  cotnpuance  with  the  alternative 
standard  fcor.trollmg  equipment  leaks). 
If  all  f.iciUtics  do  decide  to  comply  with 
the  a!terr..i';ve  standard,  the  total  annual 
cos!  is  J.S  2,000 

F  Economic  Ir^ipacts 

The  ecoronuc  impact  analysis  of  this 
standard  shows  that  the  estimated  price 
increase  fron;  compliance  with  the 
recommended  alternative  for  process 
vents,  storage  tanks,  and  wastewater  is 
0  05  percent  for  BLR.  Estimated 
reduction  m  market  output  for  BLR  is 
0  08  percent 

For  WSR.  control  of  equipment  leaks 
is  not  required,  but  is  allowed  as  an 
alternative  standard  because  it  achieves 
an  emission  reduction  which  is 
equivalent  to  or  better  thcin  the  M.'\CT 
Floor  level  of  control  for  vents,  tanks, 
and  wastewater  Assuming  compliance 
with  the  alternative  standard  for  WSR. 
the  estimated  price  increase  is  0  22 
percent  and  the  estimated  reduction  in 
market  output  is  0  20  percent. 

No  plant  closures  are  expected  from 
compliance  with  this  set  of  alternatives 
For  more  information,  consult  the 
background  information  document  for 
these  standards  (see  the  Background 
Ir^formattcn  Documents  section  near  the 
beginning  of  th-.s  preamble). 

Vi.  Rationale 

A.  Sp!ect:cr.  of  Emission  Paints  To  Be 
Covered  by  the  Standards 

Emissions  fro.m  BLR  and  WSR 
production  occur  from  the  following 
emission  points:  Storage  tanks,  process 
vents,  equipment  leaks,  and  wastewater. 
The  proposed  standards  consider  all  of 
these  emission  points.  Wastewater 
emissions  from  wet  strength  resin 
facilities  arc  negligible,  although  they 
are  included  as  an  emission  point 

B  Designation  of  Sources 

For  these  proposed  standards,  a 
source  is  defined  as  all  HAP  emission 
points  within  a  facility  that  are  related 
to  the  production  of  BLR  or  WSR. 


including  proci-ss  vents,  storage  tanks, 
wastewater,  and  equipment  leaks  For 
the  purpose  of  developing  the 
standards,  the  emission  points  mrtuded 
in  the  definition  of  the  source  are 
divided  into  two  portions: 

1.  Ail  process  vents,  storage  tanks, 
and  wastewater  omission  'iomts;  ami 

2.  Equipment  leaks 

The  Administrator  cor;sidered 
proposing  a  single  emission  limit  that 
would  apply  !o  process  vents,  storage 
tcinks,  wastewater  and  equipment  leaks. 
However,  equipment  leaks  cannot  be 
included  with  process  vents,  storage 
tanks,  and  wastewater  because:  (1)  The 
negotiated  standard  for  equipment  leaks 
has  no  fixed  perfor.mance  level;  and  (2) 
no  method  currently  exists  for 
determini.ng  the  magnitude  of  aliowable 
emissions  to  assign  for  leaks.  Without  a 
method  to  determine  the  magnitude  of 
allowable  e.missions  to  assign  for 
equipment  leaks,  an  averaging  policy 
that  included  equipment  leaks  would  l>e 
difficult  to  enforce  Therefore,  the 
M.^CT  floor  and  each  regulatory 
alternative  has  two  components — one 
for  the  combination  of  process  vents, 
storage  tanks,  and  wastewater,  and 
another  for  equipment  leaks  When 
m.ethods  are  developed  to  assign 
allowable  emission  levels  for  partictdar 
leak  points,  the  EP.A  will  consider 
revising  these  standards  to  allow 
inclusion  of  equipment  leaks  in  the 
emission  limit 

The  Administrator  also  considered 
proposing  separate  emission  limits  for 
each  type  of  emission  point,  but 
determined  that  this  approach  was  not 
feasible  because  tanks,  and  wastewater 
emission  points  are  intertwined  by 
existing  control  strategies.  Per  example, 
in  existing  BLR  facilities,  process  vents 
and  storage  tank  emissions  are 
manifolded  togetlier  and  controlled 
using  a  common  dev  ice  The  device 
commonly  used  to  c  ontrol  these 
emissions  is  a  water  scrubber,  whu  h 
functions  m  transferring  potential  HAP 
emissions  from  gaseous  point  sources  to 
a  wastewater  emission  source. 
Therefore,  a  single  e.mission  limit  is 
proposed  for  process  vents,  storage 
tanks,  and  wastewater  combined  to  give 
facilities  flexibility  in  complying  ivilh 
the  standard  Specif\:ng a  si.ngle 
emission  limit  for  this  combination  of 
emission  points  gives  facilities  the  - 
latitude  to  determine  the  best  way  for 
them  to  achieve  emission  reductions. 
Separate  regulatory  options  were 
identified  for  equipment  leaks  for  the 
reasons  described  at  the  beginning  of 
this  section. 
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C.  Selection  of  Basis  and  Level  of 
Proposed  Standards  for  Existing  Sources 

I.  BLR  Source  Category 

Because  there  are  three  existing 
facilities  in  the  U.S.  that  produce  BLR 
(all  three  are  believed  to  be  major 
sources),  EPA  used  the  average  of  the 
total  production-based  emission  factors 
achieved  by  the  three  facilities  to 
determine  the  MACT  floors.  Using  this 
method,  the  production-based  emission 
limit  of  130  lb  HAP/MM  lb  product  was 
established  as  the  MACT  floor  for  the 
process  vents,  storage  tanks,  and 
wastewater  portion  of  the  source  based 
on  information  from  BLR  facilities. 

Existing  BLR  facilities  control 
equipment  leak  emissions  using  various 
leak  detection  and  repair  (LDAR) 
programs.  The  impacts  associated  with 
the  MACT  floor  and  regulatory 
alternatives  for  sources  at  existing  BLR 
facilities  are  presented  in  Table  3. 

Regulatory  Alternative  II  represents 
the  highest  level  of  control  identified  for 
existing  BLR  sources.  Because  the 
M.^CT  floor  for  the  process  vents, 
storage  tanks,  and  wastewater  portioaof 
the  source  reflects  a  high  level  of  control 
(the  use  of  water  scrubbers,  carbon 
adsorbers,  refrigerated  condensers,  and 
flares  on  process  and  storage  tank  vents, 
and  biodegradation  to  reduce  emissions 
from  wastewater),  only  one  area  was 
identified  as  a  possible  additional 
controlled  emission  point:  the 
generation  of  HAP-containing  scrubber 
effluent,  which  is  normally  routed  to  the 
facility's  wastewater  treatment  system. 
This  wastewater  could  be  controlled  by 
recirculating  scrubber  effiuent  to  the 
process.  This  measure  would  result  in 
an  emission  limit  of  125  lb  HAP/MM 
production.  Therefore,  this  emission 
limit  was  chosen  for  Regulatory 
Alternative  II  for  the  process  vents, 
storage  tanks,  and  wastewater  portion  of 
the  source.  The  control  method 
proposed  for  the  equipment  leaks 
portion  of  the  source  was  to  implement 
the  LDAR  program  specified  in  40  CFR 
63,  subpart  H,  which  represents  a  higher 
level  of  control  than  is  currently 
practiced  by  any  existing  BLR  facility. 

In  evaluating  Regulatory  Alternative 

II,  the  Administrator  considered  the 
impacts  (air,  cost,  water,  and  energy). 
Regulatory  Alternative  11  was  rejected 
because  the  incremental  emission 
reduction  over  Regulatory  Alternative  I 
(2  Mg/yr  |2  tons/yrj)  is  not  significant 
considering  the  associated  cost.  Water 
and  energy  impacts  were  examined; 
however,  because  the  magnitude  of 
these  impacts  were  small,  they  were  not 
a  major  factor  in  the  decision  to  reject 
Regulator)'  Alternative  II. 


The  first  regulatory  alternative  above 
the  MACT  floor  (Regulatory  Alternative 
I)  considered  for  existing  BLR  sources 
was  to  implement  the  LDAR  program 
specified  in  40  CFR  63,  subpart  H  to 
control  the  equipment  leaks  portion  of 
the  source,  and  to  require  the  MACT 
floor  emission  limit  of  130  lb  HAP/MM 
lb  product  for  the  process  vents,  storage 
tanks,  and  wastewater  portion.  The 
LDAR  program  of  subpart  H  would 
achieve  a  higher  level  of  control  than 
the  MACT  floor;  also,  the  cost  of  this 
control  option  was  judged  to  be 
reasonable  (see  Table  3).  Therefore,  the 
Administrator  selected  Regulatory 
Alternative  I  as  the  standard  for  existing 
BLR  sources. 

2.  WSR  Source  Category 

The  MACT  floor  for  process  vents, 
storage  tanks,  and  wastewater  for 
existing  wet  strength  resin  facilities  was 
calculated  based  on  data  supplied  by 
the  nine  major  sources  making  up  this 
source  category.  The  MACT  floor 
represents  the  average  value  of  the 
lowest  five  production-based  emission 
totals  from  major  sources  in  the 
industry.  For  the  process  vents, 
wastewater,  and  storage  tanks  portion  of 
the  source,  the  emission  limit  is  10  lb/ 
MMlb  production.  Because  no  existing 
facility  in  the  WSR  source  category 
controls  equipment  leak  emissions,  the 
MACT  floor  for  the  equipment  leaks 
portion  of  the  source  represents  an 
uncontrolled  situation.  Impacts 
associated  with  the  MACT  floor  and 
regulatory  alternatives  for  sources  at 
existing  wet  strength  resin  facilities  are 
presented  in  Table  4. 

Regulatory  Alternative  II,  the  most 
•Stringent  alternative  identified  for 
existing  WSR  sources,  would  require  an 
emission  limit  of  5  lb  HAP/MM  lb 
product  for  the  process  vents,  storage 
tanks,  and  wastewater  portion  of  the 
source,  as  well  as  requiring  the  subpart 
H  LDAR  program  for  the  equipment 
leaks  portion  of  the  source.  In 
evaluating  Regulatory  Alternative  II,  the 
Administrator  considered  the  impacts 
(air,  cost,  water,  and  energy).  Regulatory 
Alternative  II  was  rejected  because  the 
incremental  emission  reduction  over 
Regulatory  Alternative  1,  (1  Mg/yr)  is  not 
significant  considering  the  associated 
cost.  No  additional  water  or  energy 
impacts  were  associated  with 
Regulatory  Alternative  II;  therefore, 
water  and  energy  impacts  were  not  a 
factor  in  the  decision  to  reject 
Regulatory  Alternative  11. 

Regulatory  Alternative  I,  the  first 
regulatory  alternative  above  the  MACT 
floor  for  existing  WSR  sources,  would 
require  the  MACT  floor  emission  limit 
of  10  lb  HAP/MM  lb  production  for  the 


process  vents,  storage  tanks,  and 
wastewater  portion  of  the  source,  and 
the  LDAR  program  described  in  40  CFR 
part  63,  subpart  H  for  the  equipment 
leaks  portion  of  the  source.  In 
evaluating  Regulatory  Alternative  1.  the 
Administrator  considered  the  impacts 
(air,  cost,  water,  and  energy). 
Considering  the  emission  reduction  and 
cost  of  Regulatory  Alternative  I,  the 
Administrator  judged  this  option  to  be 
unreasonable.  No  additional  water  or 
energy  impacts  were  associated  with 
Regulatory  Alternative  I;  therefore, 
water  and  energy  impacts  were  not  a 
factor  in  the  decision  to  reject 
Regulatory  Alternative  I. 

Because  both  Regulatory  Alternatives 
were  judged  to  be  unreasonable,  the 
control  levels  proposed  for  both  the 
combined  process  vents,  storage  tanks, 
and  wastewater  emission  points,  as  well 
as  the  equipment  leaks  portions  of 
existing  WSR  sources  are  the  MACT 
floor  levels.  However,  the  Administrator 
proposes  the  implementation  of  the 
subpart  H  LDAR  program  for  equipmnni 
leaks  as  an  equivalent  standard  for 
existing  WSR  sources.  The  subpart  H 
LDAR  program  represents  an  effective 
control  option  with  reasonable 
associated  costs  for  the  equipment  leaks 
portion  of  the  source,  with  significant 
emission  reductions,  no  negative  water 
impacts,  and  negligible  energy  impacts. 
The  subpart  H  LDAR  program  was 
chosen  as  an  alternative  standard 
because  it  achieves  an  emission 
reduction  which  is  equivalent  to  or 
better  than  that  achieved  by  the 
technology  basis  for  the  floor  level  of 
control  for  vents,  tanks,  and  wastewater 
and  because  costs  of  implementation  of 
this  LDAR  program  are  in  many  cases 
much  more  reasonable  than  those 
incurred  from  requiring  compliance 
with  the  emission  limit  (see  Table  4). 

D.  Selection  of  Basis  and  Leva]  of 
Proposed  Standards  for  \'e\v  Sources 

1.  BLR  Source  Category 

For  new  sources,  the  MACT  floor 
.shall  be  no  less  stringent  than  the  level 
representing  the  best  controlled  similar 
source.  For  new  BLR  sources,  the  MACT 
floor  for  the  portion  of  the  source 
consisting  of  the  combination  of  process 
vents,  storage  tanks  and  wastewater  is 
achieved  by:  (1)  Routing  process  vents 
and  storage  tank  vents  to  a  common 
water  scrubber  with  an  efficiency  of  99 
percent;  (2)  recirculating  scrubber 
effluent  back  to  the  process,  and  (3) 
Controlling  HAP  emissions  from 
wastewater  by  99  percent.  This  strategy 
represents  a  99  percent  emission 
reduction  for  this  portion  of  the  soun:e. 
No  regulatory  alternatives  more 


still 
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Ingent  than  the  new  source  MACT 
flfcjor  could  be  identified  for  this  portion 
of  new  BLR  sources. 

The  MACT  floor  for  the  equipment 
U«ks  portion  of  new  BLR  sources  is  the 
LOAR  program  of  40  CFR  part  60, 
subpart  VV. 

Regulatory  Alternative  I  for  new  BLR 
~  sources  would  require  sources  to 
irnpli^ment  the  subpart  H  LDAR  program 
tn control  equipment  leaks,  in  addition 
to  the  MACT  floor  requirement  for 
process  vents,  storage  tanks,  and 
watitewater.  The  subpart  H  LDAR 
program  represents  a  cost-effective 
control  option  for  equipment  leaks  with 
significant  emission  reductions,  no 
negative  water  impacts,  and  negligible 
energy  impacts.  For  these  reasons,  the 
Administrator  chose  Regulatory 
.\ltemative  I  as  the  proposed  standard 
Uir  new  BLR  sources. 

2.  WSR  Source  Category 

The  MACT  floor  for  process  vents, 
St  3|rage  tanks,  and  wastewater  for  new 
W3t  strength  resin  facilities  is  achieved 
bj  equipping  the  batch  reactor  with  a 
ct  (iling  water  condenser,  and  by 
o|M;rating  the  process  without  the  use  of 
hj  I  Irochloric  acid  and  prohibiting  the 
formation  of  methanol.  This  represents 
thf  highest  level  of  control  that  is 
te:[anically  feasible.  Therefore,  no 
reailatorv'  alternatives  above  the  MACT 
f\i  I  n  could  be  identified. 

Ilerause  no  existing  facility  in  the 
USR  source  categor\-  is  controlling 
et  uipment  leak  emissions,  the  M.-\tT 
fl(  Mr  represents  an  uncontrolled 
.si  nation.  Regulatory  Alternative  I  for 
n«  H-  WSR  sources  is  the  LDAR  program 
d» ;  cribed  in  40  CFR  part  63.  subpart  U 
fi)-  the  equipment  leaks  portion  of  the 
soi  rre  (the  same  as  for  existing 
fa  ^ilisics).  and  the  M.^CT  floor 
ec  uipment  standard  described  in  the 
piE  vious  paragraph  for  the  process 
vtiits,  .storage  tanks,  and  wastewater 
p(  ition  of  the  source.  In  evaluating 
Ri  jiulatory  Alternative  I.  the 
Ai  I  mini-strator  considered  the  impacts 
(;i  1 .  costs,  water,  and  energy). 
C(  isidering  the  emission  reduction  and 
cci^t  of  Regulatory  Alternative  I,  the 
Administrator  judged  this  option  to  be 
ur  i  easonable.  No  additional  water  or 
ert  rgy  impacts  were  associated  with 
Rt  julatorj-  Alternative  \;  therefore, 
wi  I  er  and  energy  impacts  were;  not  a 
fai;  or  in  the  decision  to  reject 
Rtjulatory  Alternative  I. 

[  f^cau.se  the  only  Regulatory 
A  ti'mative  above  the  MACT  floor  was 
juc^ed  to  be  unreasonable,  the  control 
levels  proposed  for  both  the  combined 
priK;ess  vents,  storage  tanks,  and 
wastewater  emission  points,  as  well  as 
the  equipment  leaks  portions  of  new 


WSR  sources  are  the  MACT  floor  levels. 
However,  tlie  Administrator  proposijs 
the  implementation  of  the  subpart  H 
LDAR  program  for  equipment  leaks  as 
an  equivahtnt  standard  for  new  WSR 
sources.  The  subpart  H  LDAR  program 
represents  an  effective  control  option 
w  ith  reasonable  associated  costs  for  the 
equipment  leaks  portion  of  the  source, 
with  significant  emission  reductions,  no 
negative  water  impacts,  and  negligible 
ent-rgy  impacts.  The  subpart  H  LDAR 
program  was  chosen  as  an  alternative 
standard  because  it  achieves  an 
emission  reduction  which  is  equivalent 
to  or  better  from  that  achieved  by  the 
technology  Iwsis  for  the  floor  level  of 
control  for  vents,  tanks,  and  water  and 
because  costs  of  implementation  of  this 
LDAR  program  are  expected  to  be  much 
more  reasonable  than  those  incurred 
from  requiring  compliance  with  die 
emission  limit. 

E.  Sflrction  of  the  Format  of  tbf 
Proposed  Standards 

The  formats  of  the  proposed  standards 
were  selected  in  order  to  give  facilities 
the  most  flexibility  possible  in 
achieving  the  level  of  control  required 
by  the  selected  regulatory  alternative. 
Bec;ause  the  MACT  floor  for  the  process 
vents,  storage  tanks,  and  wastewater 
portion  of  the  source  reflects  control  by 
various  methods,  the  format  needs  to 
allow  sufficient  flexibility  for  facilities 
to  meet  the  level  of  the  standard  using 
the  various  control  methods  alreadv  in 
place  to  the  extent  possible. 

Of  the  formats  considered  (mass 
emission  limits,  percent  concentration, 
pen  ent  reduction,  equipment  standariis. 
wi.rk  practice  standards),  the  mass 
emission  iiniil  format  was  chosen 
because  various  combinations  of 
controls  can  'h*  employed  among  several 
emissiun  points  to  achieve  the  same 
mass  emission  rate.  Also,  mass  emission 
limits  encourage  facilities  to  reduce 
emissions  through  process  changes, 
work  prat  ttce  changes,  and  other 
methods  to  .ivoid  costly  add-on 
controls.  In  this  nay,  mass  emission 
limits  ser\e  to  encourage  pollution 
prevention.  An  equipment  standard 
format  is  not  nee<led  for  this  source 
bijcause  an  emission  limit  can  be 
established.  Formats  such  as  specifving 
a  concentration  or  a  percent  reduction, 
offer  no  advantages  over  the  emission 
limit  format,  and  would  be  more 
cumbersome  from  an  enforcement 
standpoint  due  to  the  different 
characteristics  of  the  emission  points 
that  make  up  the  source  of  process 
vents,  storage  tanks,  and  wastewater. 

For  process  vent,  storage  tank,  and 
wastewater  emission  points  within  new 
sources,  however,  equipment  standards 


have  been  proposed.  An  emission  limit 
format  cannot  be  used  for  these 
eniLssion  points  within  new  sources 
bt!cause  it  would  identify  spt^jific 
facilities"  production  levels,  which  are 
claimed  as  confidential  business 
information.  However,  facilities  would 
have  the  opportunity  to  employ  other 
technologies  to  meet  the  standard  by 
demon.strating  equivalence. 

The  EI'.A  solicits  comments  on  the 
equipment  standard  format  of  the 
standards  for  proct^ss  vents,  storage- 
tanks,  and  wastewater  at  new  facilities. 
In  particular,  the  EFA  .solicits  comments 
on  whether  performance  standards  for 
vents,  tanks,  and  wastewater  at  new 
facilities  can  be  used  without 
compromising  confidential  business 
information  and  whethe^r  operators  can 
comply  with  performance  standards  for 
vents,  tanks,  and  wastewater  at  new- 
facilities  without  compromising 
confidential  business  information. 

The  LD.AR  program  of  40  CFR  part  03, 
subpart  H  is  a  combination  of  an 
equipment  standard.'work  practice 
format.  Under  section  112  of  the  Act, 
national  emission  .standards  must, 
whenever  possible,  take  the  format  of  a 
numerical  emission  standard.  Tvpicallv. 
an  emission  standard  is  written  in  terms 
of  an  allowablf!  ernissitm  rate. 
performaiK  e  level,  or  allowable 
conct'iitration.  These  types  of  standards 
require  the  direct  measurement  of 
emissions  to  determine  compliaiu  •'.  For 
some  emission  points,  emission 
standards  ( annot  Iw  presc  rilM>d  becaust; 
it  is  not  feasible  to  measure  emissions. 
Section  ir2(h)(2)  re(.ognizes  liiis 
situation  by  defining  twri  conditions 
under  which  it  is  not  feasible  to 
establish  an  emission  staiiilard.  These 
conditions  are:  (1)  If  the  pollutants 
cannot  be  emitted  through  a  convevaiu  e 
designed  a.'ui  constructed  lo  emit  or 
capture  thv  poilutani;  or  (2)  if  the 
applit  ation  of  measurement 
metliodoiogy  is  not  practic  iible  due  to 
tr!(:hnoiogi(  al  and  «'coiiomi<  limitation- 
If  an  emission  standarii  cannot  be 
established,  tlur  LI'A  may  instead 
establish  a  design.  e()uipm«uit.  work 
practice,  or  operational  stjuidard  or 
combination  there<j|. 

I'or  eijuipment  leak  emission  points, 
su(.h  as  pumps  and  v  alves,  LI'A  has 
previously  determined  that  it  is  not 
feasible  lo  prescriln;  or  enforce  emission 
standards.  L.\i:ept  for  those  items  of 
equipment  for  which  standards  can  be 
set  at  a  specific  concentration,  the  only 
mc^thod  of  measuring  emissions  is  total 
(enclosure  of  individual  items  of 
equipment,  collection  of  emissions  for  a 
spfK:ified  time  period,  and  measimtmcnt 
of  the  emissions.  This  procedure, 
known  as  bagging,  is  a  tiine-consimiing 
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and  prohibitively  expensive  technique 
considering  the  great  number  of 
indi\idual  items  of  equipment  in  a 
typical  process  unit.  Moreover,  this 
procedure  would  not  be  useful  for 
routine  monitoring  and  identification  of 
leaking  equipment  for  repair.  Therefore, 
LDAR  program  of  40  CFR.  subpart  H.  an 
equipment/work  practice  standard,  was 
chosen  for  the  equipment  leaks 
omission  point. 

F.  Selection  of  Compliance  and 
Performance  Testing  Provisions  and 
Monitoring  Requirements 

The  proposed  regulation  contains 
compliance  provisions  that  require 
owners  or  operators  to  conduct  an 
initial  performance  test  to  demonstrate 
compliance  with  the  proposed 
standards.  As  a  means  of  demonstratmg 
compliance  with  the  standards 
following  the  initial  performance  test, 
the  owner  or  operator  must  also 
establish  source-specific  parameters 
bas<id  on  tlie  charad eristics  of  the 
emission  stream,  proc  ess.  or  type  of 
control  device  used.  The  Administrator 
determined  that  these  provisions  were 
necessary  to  meet  the  monitoring 
n^quirements  of  the  Genera)  Provisions 
(40  tTR  part  63,  subpart  A). 

1  Testing  and  Monitoring 

Compliance  is  comprised  of  initial 
performani:e  testing  and  continuous 
compliance  verification,  or  monitoring 
The  proposed  requirements  for  initial 
compliance  testing  and  any  periodic  or  » 
continuous  measurement  to  verify 
ongoing  compliance  are  based  on  the 
emission  stream  charaderistics  that 
would  be  encountered  either  at  the 
outlet  of  the  control  devit*  or  at  the 
point  of  release  to  the  atmosphere  for 
uncontrolled  emission  stn;anis.  Often, 
an  important  facior  to  consider  in 
evaluating  emission  stream 
(iiaracteristics  is  the  tj-pe  of  control 
device  that  is  preceding  the  emission 
stream.  Also,  the  operating  parameters 
of  the  device  can  be  used  as  an  indicator 
of  the  level  of  control  of  the  device  and 
therefore,  the  outlet  emissions.  The 
seletrtion  of  appropriate  test  methods  for 
initial  and  ongoing  ctimpliance, 
therefore,  is  related  to  both  the 
characteristics  of  the  stream  and  to  the 
type  of  device  used  to  control  it.  The 
discussion  of  both  factors  is  presented 
below. 

2.  Emission  Stream  Characteristics 

/\n  important  characteristic  to 
consider  when  evaluating  measurement 
methods  are  whether  the  streams  am 
from  continuous  sources  or  whether 
they  are  from  batch  sources.  Streams 
that  are  from  continuous  sources  would 


have  minimal  variation  in 
chariifieristics;  the  test  measun»ment 
methotl  therefore  can  be  intermittent  in 
nature.  For  example,  flowrate  and 
concentration  can  be  sampled  on  an 
intermittent  basis  to  obtain  an  average 
emission  value  that  presumably  will  not 
vary  significantly.  Batch  emission 
streams,  however,  are  expe«:ted  to  have 
wide  variation  in  flowrate.  composition, 
imd  conditions  throughout  the  course  of 
a  batch  (i.e..  with  time).  Often, 
proportional  sampling  of  flowrate  and 
composition  over  the  course  of  <i  batch 
to  arrive  at  a  total  emission  number  over 
the  entire  batch  is  necessarv. 
Alternatively,  simultaneous 
measurement  of  flowrate  and 
composition  must  l>e  mode  to  arrive  at 
an  instantaneous  emission  rate.  Becau.se 
these  methods  are  difficuh.  an  initial 
conipliam;e  test  requiring  concentration 
measurement  is  not  recomiiit^nded  for 
most  batch  operations.  Sptn.ifically  for 
these  NESHAP.  equations  are  provided 
in  the  regulation  to  detennine  HAP 
emissions  firom  the  batch  reactor  used  in 
W.SR  production. 

A  second  important  characteristic  of 
the  emission  stream  to  consider  during 
sele<  tion  of  a  test  method  is  the 
composition  If  organic  material  other 
than  H.AP  are  contained  in  the  stream. 
it  may  bo  necessary  to  speciate  the 
stream  or  at  least  identify  the  HAP 
constituents  in  the  stream  This 
identification  limits  how  continuously 
the  stream  can  be  sampled.  The  most 
conunon  technology  that  will  be  used  in 
identification  is  gas  chromatography, 
specified  in  EPA  Reference  Method  18 
of  40  CFR  part  60.  appendix  A  Cas 
ciiromatography,  coupled  with  the 
(juantification  of  material  typi*  ally  done 
with  a  flame-iunization  device  (FID), 
EPA  Riiferencc  Method  25.\,  can  be 
done  at  sub-minute  intervals,  but  not 
continuously.  However,  if  identification 
of  organic  species  is  not  necessary,  an 
FID  alone  can  be  used.  This  technology 
will  provide  a  continuous  reading  of 
concentration. 

1  (Control  Devices 

The  devices  used  to  abate  HAP 
emissions  will  affecrt  the  outlet  stream 
composition  and  conditions  and 
therefore  affect  the  degree  of  confidence 
of  the  initial  and  continuous 
compliance  methods.  Devices  that  arc 
commonly  used  in  the  basic  licjuid 
rosins  and  WSR  industry  to  c:ontrol 
process  vents  and  storage  tank 
emissions  are  condensers,  gas  absor^K-rs 
(water  scrubbers),  carbon  adsorlx^rs,  and 
flares.  These  devices  differ  from  one 
another  in  the  type  of  streams  that  they 
control  and  the  outlet  comlitions  of  the 
streams. 


-I    i.  Condensers.  In  the  ca.se  of 
conden.sers,  which  are  usually  applied 
to  saturated  emission  streams  and  by 
dc!sign  yield  saturated  streams,  it  can  b»> 
assumed  that  the  components  w  ill  be 
present  at  levels  corresponding  to  theii 
saturated  values  (equilibrium)  at  thi? 
outlet  conditions.  This  measure 
provides  a  worst-case  estimate  of 
emissions.  Therefore,  the  direct 
nieasuremc;nt  of  concentration  ofien 
!nay  be  foregone  in  lieu  of  the 
measurement  of  stream  temperature  and 
flow  rate  and  subsequent  calculation  to 
yield  mass  emissions.  For  wet  strength 
resin  batch  n;ac:tors.  this  is  the  required 
measurement  to  determine  HAP 
concientration  in  both  initial  and 
continuous  performance  tests.  Beujuse 
the  emission  streams  controlled  by 
condenstirs  in  basic  liquid  resin 
manufacrturing  will  be  more  likely  to 
have  multiple  sources  with  numerous 
(  omponcnts  that  will  affect  the  ability  to 
predict  HAP  concentrations  by 
measurement  of  secondary  parameters, 
the  direct  measurement  of  concentration 
is  required  at  least  in  the  initial 
performance  test.  Thereafter. 
(:onc:entratic)ji  measurements  to 
t!stahlish  continuous  compliance  may  Oi- 
n^asonably  approximated  with  a 
measurement  of  outlet  gas  temperature 

ii.  (kis  Absortyers.  Gas  absorbers 
(water  sc  rubbers),  however,  differ  in 
that  there  is  no  parameter  that  can  be 
measured  and  used  to  establish  a  limit 
of  HAP  c;onc:entration.  Often,  the 
streams  routed  to  scrubbers  are  mure 
dilute,  and  the  control  device  functicms 
in  not  only  changing  the  conditions  of 
the  gas  temperature  like  a  condensei 
would  do,  but  in  eniploying 
concentration  gradients  to  remove 
materials  fn>ra  gas  streams*.  In  ordrr  to 
predic;t  the  performance  of  a  gas 
absorber,  information  must  be  knowa 
about  the  appropriate  mass  transfer 
c;o<itfic;ients  for  the  specific  system  Most 
often,  the  mass  transfer  coefficients  are 
experimentally  derived  for  specific 
applications  and  are  usually  functions 
of  the  mass  velocities  and  contacting 
path  variables.  While  it  is  possible  to 
calculate  the  scrubber  outlet 
compositions  without  mass  transfer 
information  by  assuming  that  the 
amount  of  material  transferred  to  lh« 
liquid  is  limited  by  the  equilibriiun- 
defincd  composition,  this  infonnation  is 
not  indic:ative  of  the  physical  scrubber 
l>er.ause  It  does  not  provide  for  the 
•;valuation  of  the  contacting  path. 
Therefore,  a  direct  measurement  of 
composition  is  required  during  the 
initial  performance  test. 

Evaluation  of  continuous  compliance 
necid  not  be  done  by  continuous  direct 
measurement  of  HAP  concentration 
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iqm  the  scrubber  effluent,  however. 
^  nother  parameter,  the  liquid  to  gas 
1  olar  ratio  through  the  scrubber,  could 
i  10  monitored  to  ensure  required 
!  (  moval.  The  L/G  ratio,  which  often 
(duces  to  the  measurement  of  L.  the 
iquid  molar  flow  rate,  because  G.  the 
jiiis  molar  flow  rate  is  often  constant, 
could  be  measured  during  the  initial 
' » ^rformance  test  to  evaluate  the 
M  insitivity  of  the  ratio  with  removal 
(  ficiency.  Thereafter,  the  L/G  ratio 
«:i)uld  be  used  to  verify  appropriate 
(  moval  if  the  ratio  remained  within  the 
i  mits  established  during  the  initial 
compliance  test. 

iii.  Carbon  Adsorbers.  Streams 
controlled  by  carbon  adsorption  will 
1 1  ;ually  be  diluted,  compared  to  those 
controlled  by  condensers  and  scrubbers. 
! « 0  surrogate  parameters  have  been 
ic  entified  as  measures  of  HAP 
(loncentration  or  removal  efficiencies. 
'  herefore.  a  direct  measurement  of 
concentration  will  be  required  during 
iKe  initial  performance  test  as  well  as  in 
c  ( )ntinuous  compliance  monitoring, 
iv.  Flares.  Compliance  testing  for 
1  ires  can  be  complicated  by  the 
1  c  rmation  of  undesired  products  of 
combustion  (including  HAP)  and  the 
i  ability  to  further  capture  and  control 
t  ese  byproducts.  Nevertheless,  if  a 
f  1  cility  chooses  to  use  a  flare  as  a 
c  ontrol  device.  EPA  has  established 
f  ire  combustion  efficiency  criteria  that 
specify  that  98  percent  or  greater 
combustion  efficiency  can  be  achieved 
ji  ovided  that  certain  operating 
(cmditions  are  met.  If  a  HAP  is  formed 
1  ■  im  combustion,  the  quantity  formed 
nust  be  considered  when  calculating 
c  tmtrol  efficiency.  These  conditions 
{escribe  that  the  flare  must  be  operated 
\  ith  no  visible  emissions  and  with  a 
f  line  present  and  that  the  heating  value 
i  I  d  exit  velocity  of  the  gas  routed  to  the 
f  ire  must  be  within  certain  ranges. 
CI 'pending  upon  whethor  tb.e  flares  arc 
*t  -am-assisted. 

Additionally,  the  NESHAP  genei-nl 
{ 1  ovisions  provide  for  an  initial 
\  I  rformance  test  to  determine  wlurther 
1 10  net  heating  value  will  fall  within  the 
jif  plicable  ranges  for  control  at  98 
[f  rcent.  The  performance  test  involves 
r  1  ficisuring  the  incoming  gas  flowrate 
a  I  d  tlie  concentration  of  combustible 
CL  nipounds  (40  CFR  63,11)  to  determine 
I  si  heating  value.  However,  it  appears 
t  lilt  as  the  number  of  compounds  in  the; 
s:  eam  increases,  the  determination  of 
t  ID  net  heating  value  becomes 
iicreasingly  difficult.  Also,  in  light  of 
t  II'  tact  that  flares  are  often  used  to 
c  L  ntrol  discontinuous  or  upset 
t  c  nditions,  the  net  heating  value  at  any 
c  I  e  time  is  subject  to  change. 
Continuously  measuring  the 


concentration  of  combustible 
compounds  to  determine  heating  value 
on  a  continuous  basis  is  probably  not 
feasible.  Therefore,  the  enhanced 
monitoring  method  chosen  for  these 
standards  is  to  require  that  the  presence 
of  a  pilot  flame  be  monitored 
continuously.  Also,  an  initial 
measurement  and  characterization  of 
the  inlet  mass  emissions  to  the  flare  is 
required  for  two  reasons: 

1  To  determine  the  fraction  of 
hazardous  air  pollutant  emissions  that 
are  being  controlled  by  the  flare;  and 

2.  To  determine  the  net  heating  value 
of  the  vent  stream. 

V.  IVaslpwoter.  Because  air  emissions 
from  was'fvv,iter  treatment  systems 
cannot  be  collected  and  measured, 
certain  parameters  must  be  identified 
that  indicate  the  emission  rate  from 
wastewater  for  monitoring  purposes. 
The  proposed  methods  for  estimating 
wastewater  emissions  for  initial 
compliance  with  the  proposed 
standards  for  the  emission  source  of 
process  vents,  storage  tanks,  and 
wastewater,  as  well  as  for  identifying 
enhanced  monitoring  parameter  values 
for  wastewater,  are  those  specified  in  40 
CFR  63.150(f)(5).  The  requirements  of 
40  CFR  63.150(0(5)  consist  of 
monitoring  specific  wastewater 
treatment  parameters  and  emission 
calculation  methods.  Monitoring  of  thi? 
following  wastewater  parameters  is 
required;  inlet  P.ow  rate,  HAP 
concentration,  pH,  and  biological 
oxygen  demand.  These  parameters  were 
chosen  for  monitoring  because  they  can 
be  used  to  determine  wastewater 
treatment  system  performance. 

vi.  Storage  Tanks.  Storage  tank 
emissions  vary  greatly  over  time,  which 
prohibits  testing  over  reasonable  periods 
of  time.  Therefore,  no  initial  compliance 
test  is  proposed  for  this  emission  point, 
unless  emissions  are  manifolded  with 
process  vents,  in  which  case  the 
compliance  tests  specified  for  process 
vents  apply.  Instead,  the  methods 
specified  in  40  CFR  63.150(f)(3)  are 
proposi'd  to  calculate  emissions. 
Emissions  would  be  calculated  based  on 
the  facility's  solvent  usage  records  for 
the  most  n^cent  1-year  period  and 
divided  by  the  amount  of  product 
produced  during  the  same  perif)d.  A  1- 
year  period  is  neces.sary  to  reduce  the 
effect  of  variation  in  solvent  usage  on 
the  emission  calculation.  Because 
emissions  are  calculated  from  factors, 
iv.d  because  storage  tank  emissions  are 
not  dependent  on  parameters  that  can 
be  controlled,  no  continuous  monitoring 
requirements  arv.  proposed  for  this 
emission  point,  except  that  facilities 
that  control  storage  tank  emissions  nuist 


certify  that  such  controls  are  in  proper 
working  order. 

vii.  Equipment  Leaks.  Like 
wastewater  emissions,  equipment  leak 
emissions  occur  in  open  areas  and  in 
most  cases  cannot  feasibly  be  captured. 
Therefore,  no  performance  test  is 
required  for  the  equipment  leaks  source, 
instead,  facilities  must  demonstrate  that 
they  have  an  LDAR  program  in  place 
thai  meets  the  requirements  of  40  CFR 
part  63,  subpart  H,  No  monitoring 
requirements  are  proposed  for 
equipment  leaks,  as  the  proposed 
standard  for  equipment  leaks  is  a  work 
practice/equipment  standard. 

5.  Averaging  Times 

i.  Initial  compliance.  The  standards 
for  the  process  vents,  storage  tanks,  and 
wastewater  source  at  existing  BLR  and 
WSR  production  facilities  are  in  the 
form  of  mass  emission  limits.  Initial 
compliance  is  determined  by  adding  the 
emissions  per  unit  mass  of  product 
calculated  for  each  process  vent,  storage 
tank,  and  wastewater  emission  point 
within  the  facility.  For  BLR  production, 
a  continuous  procc'ss,  a  1-hour 
averaging  time  is  specified  for  process 
vent  compliance  tests;  the  emission  rate 
would  be  the  average  of  the  results  of 
three  1-hour  tests.  For  WSR  production, 
typically  a  batch  operation,  the  emission 
rates  used  to  determine  compliance 
would  be  the  average  of  3  tests  taken 
over  for  3  different  batch  nms.  Longer 
averaging  times  are  required  for  batch 
operations  to  minimize  the  effect  of 
(^missions  that  vary  significantly  with 
time. 

Storage  tank  emissions  would  bt; 
averaged  over  a  period  of  1  year,  based 
on  HAP  usage  nnrords  from  the  previous 
year,  to  n'.inimize  the  effect  of  variation 
in  solvent  usage  on  the  calculated 
emission  rate.  A  monthly  averaging  time 
is  recjuired  for  wastewater,  as  specified 
in  40  CFR  63.150(f)(5).  Different 
averaging  times  are  possible  for  different 
emission  t\  pes  bpc;ause  emissions  are 
divided  by  the  production  rate  for  an 
equal  time  period 'The  resulting 
pro.iurtion-based  emissions  are  then 
added  together  according  to  Equation  1 
and  compared  with  the  mass  emission 
limit  to  determine  compliance. 

ii.  Mnnitonnt;.  In  accordance  with 
*5  63.a{c)(4)  of  the  General  Provisions,  all 
continuous  monitoring  systems 
measuring  either  emissions  or  an 
operating  parameter  shall  complete  a 
minimum  of  one  measu.-ement  cvcle 
(sampling,  analyzing,  and  data 
recording)  for  each  successive  15- 
minute  period, 

ULli  source  category:  For  BLR 
manufacturers,  the  detennination  of 
compliance  varies  for  each  type  of 
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control  or  rapture  system.  On-nrrs  anil 
opnnitfTS  coaiplving  with  the  stcindani 
by  using  carbon  adsorbers,  condnnscrs. 
iiicincrators,  and  total  enclosures  on 
continuous  processes  may  bff 
detenninsHi  to  bo  oi:t  of  compliance 
with  the  st-jadard  if,  fo"-  an>  1-hour 
period,  the  average  ope-vitinp  p^rjinetor 
value  r.xco'nJs  or  is  less  than  thr  value 
established  during  the  initial 
p»:rfnr.mance  test,  as  applicdblr.  /\  l- 
hour  averaging  time  is  chosen  to 
determine  ccnipliance  because  it 
parallels  the  length  of  time  for  each  of 
the  three  test  runs  conducted  for  the 
initial  performance  test. 

WSR  arurce  category.  Wet  strength 
resins  are  produced  in  batch  proces.<'?s. 
during  which  emissions  may  vary 
significantly.  Therefore,  longer 
averaging  times  are  necessary  for  WSR 
processes  than  for  BLR  processes.  The 
averaging  time  proposed  for  WSR 
processes  is  the  time  required  to 
complete  one  batch  operation  (typically 
about  8  hours).  Because  producers  of 
WSR  do  not  vary  the  production  process 
from  batch  to  batch,  emissions  data 
averaged  over  the  course  of  one  batch 
operation  would  be  representative  of  the 
actual  emissions  from  future  batch  runs. 

G.  Sclfction  of  Reporting  and 
Hecnrdkeeping  Hequirements 

The  owner  or  operator  of  any  BLR  or 
wet  strength  resin  facility  sub|»?cl  to 
these  standards  would  be  required  to 
fulfill  all  reporting  requirements 
outlined  in  the  General  Provisions  40 
CFR  part  63.  No  special  considerations 
havi!  been  identified  for  these  industries 
that  would  warrant  additional  reporting 
and  recordkeeping  requirements. 

H.  Operating  Permit  Program 

Under  Title  V  o^the  Act,  all  H,'\P- 
emitting  facihties  will  be  required  to 
obtain  an  operating  permit.  Oftentimes, 
(^mission  limits,  monitoring,  and 
reporting  and  recordkeeping 
requiremnnts  are  scattered  a.mong 
numerous  provisions  of  State 
implementation  plans  (SIP"s)  or  Federal 
regulations.  As  discussed  in  the 
proposed  rule  for  the  operating  permit 
program  published  on  May  10,  1991  (58 
FR  21712),  this  new  permit  program 
would  include  in  a  single  documi.-nt  all 
of  the  requirements  that  pertain  to  a 
single  source.  Once  a  State's  permit 
program  has  been  approved,  each 
facility  containing  that  source  within 
that  State  must  apply  for  and  obtain  an 
operating  permit.  If  the  State  wherein 
the  source  is  located  does  not  have  an 
approved  permitting  program,  the 
owner  or  operator  of  a  source  must 
.submit  the  application  under  the 


proposed  Gene.'.il  Prrn  Islons  nf  4f>  CFR 
pari  ci.l. 

VU.  Administrative  Rw]uirements 

A.  Public  Henri ng 

A  p..hlic  h' ari  vj  wiii  b«;  held,  it 
requested,  to  disr.us.s  the  propc-t-d 
st.iPi'tini  in  actorJancr-  with  s(x:lijn 
307(d}(j)  of  the  (!lnan  Air  .Act.  Puisors 
w>shinj{  to  make  oral  presentation  on 
the  proposed  staiuiari's  for  epo\y  resins 
production  and  non-nylon  poly.n;r.ides 
production  should  cor.tac:t  F.PA  at  the 
address  given  in  the  ADDRESSES  section 
of  this  preamble.  Oral  presentatiosis  will 
be  limited  to  15  minutes  each.  Any 
member  of  the  public  may  i":  >•  a  written 
statement  before,  during,  or  within  30 
days  after  the  hearing.  Written 
statements  should  be  addressed  to  the 
Air  Docket  Section  address  given  in  the 
ADDRESSES  section  of  this  preamble  and 
should  refer  to  Docket  No.  A-92-37. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying 
during  normal  working  hours  at  EPA's 
Air  Docket  Section  in  Washington,  DC 
(see  ADDRESSES  section  of  this 
preamble). 

B.  Docket 

The  docket  is  an  orj;;'.ni/ed  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
EPA  in  the  development  of  this 
proposed  rulemaking.  The  princ  ipal 
purposes  of  the  docket  are: 

1.  To  allow  interested  parties  to 
readily  identify  and  lotate  dcK:uments 
so  that  they  can  intelligently  and 
effectively  participate  in  the  rulemaking 
process:  and 

2.  To  serve  as  the  «H:ord  in  ta.se  of 
judicial  review  (except  for  interagency 
review  materials  (section  307(d)(7)(AJ)). 

C.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4,  1993))  the  Agency 
must  determine  whether  the  r«^ulatory 
action  is  "significant"  anil  therefore 
subject  to  Office  of  Management  and 
Budget  (O.MB)  review  and  the 
requirements  of  this  Executive  Order. 
The  Order  defines  '■signific:<int 
regulatory  action"  as  one  that  is  Hkely 
to  rtisult  in  a  rule  that  may: 

1.  Have  an  annual  effect  of  the 
economy  of  SI 00  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

2.  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 


3.  Materially  alter  the  budgetary 
impact  of  entillements,  grants,  user  fees, 
or  loan  prcgrains  or  the  rights  and 
obligcitio.ns  of  recipients  thcr'?of;  or 

4.  Raise  novel  legal  or  policy  isr.i.es 
arising  cut  of  lo^a!  mandates,  the 
F'.-esidcnt's  priorities,  nrthn  prim  ipit  -. 
set  fertli  in  this  Executive  Order. 

Pursu.Tnt  to  the  tenns  of  E.xet;utive 
Order  12866,  OMB  has  notified  EPA 
thnt  it  considers  this  a  "significant 
rei;i:latory  action"  within  the  meaning 
of  the  Executive  Orde.'-.  EPA  has 
submitted  this  action  for  OMB  review. 
Changes  made  in  response  to  O.MB 
suggestions  or  recommendations  will  Lm- 
documented  in  tlie  public  rocorrl. 

D.  Paperwork  Reduction  Act 

The  iiiformation  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  Paperwork  Reduction  Act,  41 
U.S.C.  3501  et  aeq.  An  Information 
Collection  Retjuest  (ICR)  document  has 
been  prepared  by  EIPA  (ICR  No. 
1681.01).  and  a  copy  may  be  obtained 
from  Sundv  Farmer,  Information  Policy 
Branch,  EF^A,  401  M  Street  SW..  (2136). 
Washington,  DC  20460,  or  by  calling 
(202)  260-2740.  The  pubHc  reporting 
burden  for  this  collection  of  infonnatiou 
is  estimated  to  average  600  hours  per 
source,  including  time  for  reviewing 
instructions,  .searching  existing  data 
soiu"ces.  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
t;ollection  of  information,  including 
suggestions  for  rt^duciiig  this  burden,  to 
Chief.  Information  Policy  Brancii,  2136, 
U.  S.  Environmental  Protection  Agencv, 
401  M  Street  SW..  Washington,  DC 
20503,  marked  "Attention:  Desk  Officer 
for  EPA."  The  final  rule  will  respond  to 
any  OMB  or  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Fle.xibihty  Act  (5 
U.S.C.  601  et  seq.)  requires  EPA  to 
consider  potential  impacts  of  propovt d 
regulations  on  small  business  "ei;tities.' 
If  a  preliminary  analysis  indicates  that 
a  proposed  regulation  would  have  a 
significant  economic  impact  on  20 
percent  or  more  of  small  entities,  then 
a  regulatory  flexibility  analysis  must  l>> 
prepanjd. 

Regulatory  Flexibility  Act  guidelines 
for  regulatiims  like  this  one  whose  st;irt 
action  notifications  (SAN's)  were  filed 
before  April  1992  indicate  that  an 
M:onomic  impact  should  be  considered 
significant  if  it  nuH?ts  one  of  the 
following  critc;ria: 
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I  Compliance  increases  annual 
or  xiuction  costs  by  more  than  5 
parent,  assuming  costs  are  passed  cnUo 

coTiuniers; 

!^  Compliance  costs  as  a  percentage  of 
v;  -js  for  small  entities  are  at  least  10 

:c?r.t  more  than  compliance  costs  as 
i  [  •  Tcentage  of  sales  for  iarge  entities; 

Capital  costs  of  compliance 
ret  eseal  a  "significant"  portion  of 
ca  :  ;tal  available  to  small  entities, 
CO  :  ijdering  internal  cash  ficw  plus 
ex  >  TP.al  tlnancial  capabilities;  or 

Regiiiatory  requirements  are  likeiv 
to  rtsult  in  closure  of  small  entities. 

arsuant  to  section  605(b)  of  the 
K.  bulator>-  Flexibility  Act,  5  U.S.C. 
60  5 it i,  the  Administrator  certifies  that 
ihj  i  rule  will  not  have  a  significant 
eco  lomic  impact  on  a  substantial 
iu  r  ;bor  of  small  entities.  All  of  die 
aft±tcd  BLR  and  VVSR  producers  are 
la' J-  enough  not  to  satisfy  the  ciiteria 

i  small  business.  Consequently,  no 


5 


ffti  \  M  from  compliance  with  these 


rlificanl  small  business  impacts  will 


r  dirds. 


U;>ot7i'aneous 

I  accordance  with  section  117  of  thf 
Ac  t  publication  of  this  proposal  was 
pnieded  by  consultation  with 
ap  jropriate  advisory  committees, 
independent  experts,  and  Federal 
de  jjartments  and  agencies.  The 
Ac  iiir.istrator  will  welcome  comments 
on  c  11  aspects  of  the  proposed 
reiuidl'.on.  including  health,  economic 
ami  technical  issues,  and  on  the 
prti  josed  test  methods. 

IS  regulation  will  be  reviewed  8 
ye<r^  from  the  date  of  promulgation.' 
Thi  i  review  will  include  an  assessment 
of  ;Uch  factors  as  evaluation  of  the 
r(!stdual  health  and  environmental  risks, 
an  '  overlap  with  other  programs,  the 
existence  of  alternative  methods, 
en  orceabihty.  improvements  in 
emission  control  technology  and  health 
da  c .  and  the  recordkeeping  and 
rf'f  (irting  requirements. 

Lisit  of  Subjects  in  40  CFR  Part  63 

I  nvironmental  protection.  Air 
po'  lusion  control.  Hazardous 
substances.  Reporting  and 
recprdkeeping  requirements. 

Oi'ed.  April  29.  1994. 
Caijql  M.  Bfowner. 

Ad  rtir,i--trator. 

iFR  |)oc.  94-10973  Filed  5-1^-94;  8:45  nmj 

eiLUMG  CODE  6560-60-P 


40  CFR  Part  90 
{FRL-4881-53 
RIN  2C60  Ae29 

Coatro)  of  Air  Pollution;  Emission 
Standards  for  New  Nonroad  Spark- 
ignition  Engines  at  or  Below  19 
Kilowatts 

AGENCY:  f:nvironment3l  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Today's  action  proposes 
emission  standards  for  new  nonroad 
spark-ignition  <=ngines  at  or  below  19 
kilowatts  [ZJ  horsepower).  This  action 
is  authorized  by  section  213(a)(3]  of  the 
Clean  .Air  Act  as  amended.  The 
proposed  standards  are  expected  to 
result  in  a  32  percent  reduction  in 
hydrocarbon  emussions  and  a  14  percent 
reduction  in  carbon  monoxide 
emissions  from  these  engines  by  the 
year  2G20  when  complete  fleet  turnover 
is  projected. 

DATES:  Comments  must  be  received  on 
or  before  July  15.  1994.  A  public  hearing 
will  be  held  on  June  21.  at  10  a.m.; 
requests  to  present  oral  testimony  must 
be  received  on  or  before  June  15. 1994. 
ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  triplicate, 
if  possible)  for  EPA  consideration  by 
addressing  them  as  follows:  EP.A  Air 
and  Radiation  Docket.  Attention:  Docket 
Number  A-93-25.  401  M  Street  SVV.. 
\Vashi;igton.  DC  20460.  Materials 
relevant  to  this  rulemaking  are 
contained  in  this  docket  and  may  be 
viewed  at  this  location  from  8  a.m.  until 
4  p.m.  Monday  through  Friday.  As 
provided  in  40  CFR  pa.rt  2.  a  reasonable 
fee  may  be  charged  by  EPA  for 
photocopying.  The  public  hearing  will 
be  held  at  Dominos  Farm.  Ulrich  room, 
lobbv  E.  24  Frank  Lloyd.  Ann  Arbor.  Ml 
48104 

FOR  FURTHER  (NFORMATION  CONTACT: 
Lucie  Audelte.  Office  of  Mobile  Sourc;es. 
Certifiration  Division.  (313)  741-7878. 

SUPP1.EMENTARY  INFORMATION: 

I.  Obtaining  Copies  of  the  Regulatory 
Language 

EP.^  has  not  included  in  tliis 
document  the  proposed  regulatory 
language  or  the  draft  Regulatory  Support 
Document  (RSD).  Electronic  copies  (on 
3.5"  diskettes)  of  both  the  proposed 
regulatory  language  and  the  draft  RSD 
may  be  obtained  free  of  charge  by 
visiting,  calling,  or  writing  the 
Environmental  Protection  Agency, 
Certification  Division.  2565  Plymouth 
Road.  Ann  Arbor,  MI  48105,  (313)  741- 
7878.  Refer  to  Docket  A-93-25.  A  copv 


is  available  for  inspection  in  the  docket 
(see  ADDRESSES). 

The  proposed  regulatory  language  and 
the  draft  RSD  are  also  available 
electronically  on  the  Technology 
Transfer  Network  (ITN).  TTN  is  an 
electronic  bulletin  board  system  (BBS) 
operated  by  EPAs  Office  of  Air  Quality 
Planning  and  Standards.  Users  are  able 
to  access  and  dovsTiload  TTN  files  on 
their  first  call  After  logging  onto  TTN 
BBS,  to  navigate  through  the  BBS  to  the 
files  of  interest,  the  user  must  enter  the 
appropriate  comm.and  at  each  of  a  serie> 
of  menus.  The  steps  required  to  access 
information  on  this  rulemaking  are 
listed  below.  The  service  is  free,  except 
for  the  cost  of  the  phone  call. 
TTN  BBS:  919-341-5742  (1.200-14.400 
bps,  no  parity,  eight  data  bits,  one 
stop  bit)  Voice  help:  919-541-5384 
Internet  address.  TELNET 
ttnbbs  rtpnc.epa.gov  Off-line: 
Mondass  from  800  -  12:00  Noon  ET 

1.  Technology  Transfer  Network  Top 
Menu:<T>  GATEWAY  TO  TTN 
TECHNICAL  AREAS  (Bulletin 
Boards)  Command:  T 

2.  TTN  TECHNICAL  INFORM.\TION 
AREAS  <M>  OMS  -  Mobile  Sources 
Information  Command;  M 

3.  OMS  BBS  ====  MAIN  MENU  FILE 
TRANSFERS  <K>  Rulemaking  & 
Reporting  Command:  K 

4.  RULEMAKING  PACKAGES  <6> 
Non-Road  Command:  6 

5.  Non-Road  Rulemaking  Area:  File 
area  #2  *  *  *  Non-Road  Engines 
Command:  2<CR> 

6.  Non-Road  Engines 

At  this  stage,  the  system  will  list  all 
available  nonroad  engine  files.  To 
download  a  file,  select  a  transfer 
protocol  wJiich  will  match  the  terminal 
software  on  your  own  computer,  then 
set  your  own  software  to  receive  the  file 
using  that  same  protocol. 

If  unfamiliar  with  handling 
compressed  (i.e.,  ZIP'edj  files,  go  to  the 
TTN  topmenu.  System  Utilities 
(Command;  1)  for  information  and  the 
necessary  program  to  download  in  ord»'r 
to  unZlP  the  files  of  interest  after 
downloading  to  your  computer.  After 
getting  the  files  you  want  onto  your 
computer,  you  can  quit  TTN  BBS  with 
the  <G>oodbye  command. 

IL  Contents 

HI.  Statutory  Authority  and  Background 

A.  Statutor>-  Authority 

B.  Background 

iV.  Requirements  of  the  Proposed  Rule 

A.  Overview 

B.  General  Enforcement  ProMsions 

C.  Program  Description  and  Rationalf 
V.  Discussion  of  Issues 

A.  Use  of  Metric  Units 

B.  Use  of  Power  Rating  as  Cutoff  for 
Applirability 
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C.  Exclusion  ofCompression-igniliun 
Engines 

D.  Exclusion  of  Recreational  Propulsion 
Engines 

E.  Exclusion  of  Marine  Propulsion  Engines 

F.  Nonroad  Engine  and  Vehicle  Dermitions 

G.  Definition  of  Handheld  Equipment 

H.  Requirements  Applicable  to  Vehi(  le  and 

Equipment  Manufacturers 
I.  Effective  Date 

).  Selection  of  Worst  Case  Emitter 
K.  Adequacy  of  Test  Cycle 
L.  Alternative.  Oxygenated,  and 

Reformulated  Fuels  '' 

M.  HC  +  NOx  Standard  for  Class  I  and  II 

Engines 
N.  CO  Standard  for  Handheld  Engines  Over 

50  cc 
O.  Cap  on  Noise 

P.  Applicability  of  In-Use  Standards 
Q.  In-L'se  Testing  Requirement 
R.  Absence  of  Averaging.  Banking,  and 

Trading  Programs 
S.  Engine  Manufacturer  Requirement — 

Disclosure  of  Maximum  Exhaust 

Pressure  and  Minimum  Inlet  Pressure 
T.  Direct  Health  Effects  of  Air  Toxics  and 

CO 
U.  Catalyst  Durability 
V.  Test  Procedure  Requirements 
\V.  Duration  of  Certificates  of  Conformity, 

Definition  of  Model  Year.  Amiual 

Production  Period 

VI.  Environmental  Benefit  As.ses.sment 

A.  Estimated  Emissions  Impact  of  Proposed 
Regulation 

B.  Health  and  Welfare  Effects  of  HC 
Emissions 

C.  Health  and  Welfare  Effects  of  CO 
Emissions 

D.  Roles  of  HC  and  NOx  in  Ozone 
Formation 

E.  Health  and  Welfare  Effects  of 
Tropospheric  Ozone 

VII.  Technology  Assessment 

A.  Achievability  of  Propo.sed  Emission 
Standards 

B.  Proposed  Emission  Standards  are 
Lowest  Feasible 

C.  Impact  on  Equipment 

D.  Energy.  Noise,  and  Safely 

E.  Per  Engine  Cost  Estimates  Due  to 
Proposed  Standards 

VIII.  Economic  Effects 

A.  Consumer  Cost 

B.  Incremental  Economic  lmpac:ts 

IX.  Cost-Effectiveness 

X.  Administrative  Requirements 

A.  Administrative  Designation  and 
Regulatory  Analysis 

B.  Paperwork  Reduction  Act 

C.  Impac  t  on  Small  Entities 

III.  Statutory  Authority  and 
Background 

A.  Statutory  Authority 

Authority  for  the  actions  proposed  in 
this  notice  is  granted  to  EPA  by  sections 
203.  204.  205. 206.  207.  208. 209. 213. 
215.  216,  and  301(a)  of  the  Clean  Air 
Act  (CAA  or  Act)  as  amended  (42  IJ.S.C. 
7522, 7523. 7524,  7525.  7541.  7542. 
7543.  7547,  7549,  7550,  and  7601(a)). 

CAA  section  213(a)  directs  EPA  to:  (1) 
Conduct  a  study  of  emissions  from 


nonroad  engines  and  vehicles;  (2) 
determine  whether  emissions  of  carbon 
monoxide  (CO),  oxides  of  nitrogen 
(NOx).  and  volatile  organic  compounds 
(VOCs)  from  nonroad  engines  and 
vehicles  are  significant  contributors  to 
ozone  or  CO  concentrations  in  more 
than  one  area  that  has  failed  to  attain 
the  National  Ambient  Air  Quality 
Standards  (NAAQS)  for  ozone  and  CO; 
and  (3)  regulate  those  categories  or 
classes  of  new  nonroad  engines  and 
vehicles  that,  in  EPA's  judgment  cause 
or  contribute  to  such  air  pollution. 
Under  CAA  section  213(a)(4).  EPA  may 
also  regulate  emissions  other  than  CO, 
NO.x.  and  VOCs  from  new  nonroad 
engines  and  vehicles  if  EPA  determines 
that  such  other  emissions  significantly 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  The  Nonroad 
Engine  and  Vehicle  Emission  Study 
(hereafter.  "Nonroad  Study")  required 
by  section  213(a)(1)  was  completed  in 
November  1991.  The  Nonroad  Study  is 
available  in  docket  A-91-24.  The 
determination  of  the  significance  of 
emissions  from  nonroad  engines  and 
vehicles  in  more  than  one  NAAQ.S 
nonattainment  area,  required  by  section 
213(a)(2).  was  proposed  on  Mav  17. 
1993  (58  FR  28809)  and  is  incorporated 
by  reference  into  this  proposal.  At  the 
same  time,  the  first  set  of  regulations  for 
a  class  or  category  of  nonroad  engines 
that  contribute  to  air  pollution,  required 
by  section  213(a)(3).  was  proposed  (58 
FR  28809)  for  new  nonroad 
compression-ignition  (CI)  engines  at  or 
above  37  kilowatts  (kW).  Today's  action 
continues  to  implement  section 
213(a)(3);  it  proposes  emission 
standards  for  nonroad  spark-ignition 
(SI)  engines  at  omd  below  19  kW  (25 
horsepower)  (hereafter,  "small  SI 
engines"),  another  class  or  category  of 
nonroad  engines  that  contributes  to  air 
pollution. 

Background 

On  the  basis  of  the  Nonroad  Study. 
EPA  has  proposed  its  determination  that 
emissions  of  CO.  NOx.  and  VOCs  from 
noiiroad  engines  and  vehicles  contribute 
significantly  to  ozone  or  CO  in  more 
than  one  NAAQS  nonattainment  are.a 
(see  58  FR  28809,  May  1 7.  1993). 
According  to  the  Nonroad  Study, 
nonroad  engines  and  vehicles  contribute 
an  average  often  percent  of  summer 
VOCs  in  the  19  ozone  nonattainment 
areas  included  in  the  study.  Small  SI 
engines  are  the  source  of  half  of  those 
nonroad  summer  VOC  emissions.  In  the 
16  CO  nonattainment  areas  included  in 
the  study,  nonroad  engines  and  vehicles 
account  on  average  for  nine  percent  of 
winter  CO  emissions.  Small  SI  engines 


are  the  source  of  56  percent  of  the 
nonroad  winter  CO  contribution, 
according  to  the  study. 

Since  March  1992.'EPA  has  held 
several  public  workshops  and  meetings 
to  solicit  information  on  technical 
characteristics,  emissions,  potential 
regulatory  strategies,  and  general 
regulatory  issues  related  to  small  SI 
engines.  Public  notice  of  such  meetings 
may  be  found  in  the  docket  for  this 
ridemaking. 

At  the  March  1992  public  workshop, 
the  Engine  Manufacturers  Association 
and  the  Outdoor  Power  Equipment 
In.stitute  encouraged  federal  regulation 
of  nonhandheld  small  SI  engines  and 
expressed  interest  in  working  in  a 
cooperative  program  with  EPA  to 
develop  regulations  by  November  1993. 
Likewise,  the  Portable  Power  Equipment 
Manufacturers  Association  encouraged 
federal  regulation  of  portable  2-stroke 
power  equipment  and  expressed  inten>si 
in  working  cooperatively  with  EPA. 

Industry's  interest  in  federal 
regulation  of  small  SI  engines  may  bo 
traced  to  California's  efforts  to  develop 
a  statewide  regulatory  program.  CAA 
section  209(e)(2)  authorizes  California  lo 
enforce  emission  standards  for  certain  • 
nonroad  engines  if:  (1)  California 
determines  that  such  standards  will  be, 
in  the  aggregate,  at  least  as  protective  of 
public  health  and  welfare  as  applicable 
Federal  standards,  and  such  standards 
are  not  arbitrary  and  capricious,  (2) 
California  needs  such  standards  to  meet 
compelling  and  extraordinary 
conditions,  and  (3)  California  standards 
and  accompanying  enforcement 
procedures  are  consistent  with  section 
209(e)(2).  (See  58  FR  45866,  September 
6.  1991.  for  EPA's  Notice  of  Proposed 
Rulemaking  for  implementing  section 
209(e).  This  rulemaking  is  ongoing  and 
the  exact  criteria  for  EPA  granting  an 
authorization  to  California  will  be 
prescribed  in  the  final  section  209(f) 
rule.  Definitions  of  farm  and 
construction  equipment  are  also 
provided  in  this  section  209(e)  rule.) 
CAA  section  209(e)(2)  also  authorizes 
other  states  to  opt  into  CaHfomia 
standards.  The  California  Air  Resources 
Board  (CARB)  has  adopted  standards  for 
nonroad  lawn  and  garden  and  utility  SI 
and  CI  engines  from  0-25  horsepower 
(0-19  kilowatts).  EPA  is  cuirently 
reviewing  CARB's  section  209(e) 
authorization  request  for  its  lawn  and 
garden  and  utility  rule.  A  decision  will 
be  issued  once  EPA's  section  209(e) 
procedural  rule  is  finahzed.  There  is 
potential  for  other  states  to  adopt  the 
California  standards,  which  are 
scheduled  to  become  effective  in  199.S. 
if  EPA  decides  to  approve  California's 
waiver  riKjuest. 


t:n 


*;i  0 


N 

5811 

CO 

ic 


ni' 


It' 
df 
mi 
dc 

ini 

or: 
det^nr. 

ir 

tm 

V 

ap 

re 

dV 

ru 


Federal  Register  /  Vol.  59.  No.  9:3  /  Monday.  May  16,  1994  /  Proposed  Rules 


25401 


;>uc-.ving  the  March  19ft2  workshop. 
tm  determined  that  setting  emission 
di:rds  for  the  small  SI  engine 
•kory  rr.ighl  be  suitable  for  a 
iiul'.ative  approach  to  rulemukinj;. 
as  negotiated  rulemaking.  The 
:-iated  Rulemaking  .■\ct  (.5  VS.C. 
-590)  establishes  a  framework  for 
1  iucrmg  negotiated  rulemaking. 
'  »^r  that  Act.  in  deciding  whether  to 
■A  icx  a  negotiated  rulemaking,  the 
•  i  of  an  agency  must  consider  several 
'  jrs,  including  whether,  at  the 
J-!."  ^reposal  stage  of  development,  the 
(".-•.:  /oer  of  identifiable  parties  who 
w':  ■i.ld  come  to  the  negotiating  table  is 
n;  i'.ve'.y  limited,  the  number  of 
sp  '  :if.c  issues  for  which  sufficient 
mV.  rmatior.  and  technology  is  in  hand 
foi  -^solution  is  limited,  and  a  time- 
fo«r  ;ng  factor  exists  that  lends  an  air  of 
iin ,  T.cy  to  issuance  of  the  nile  in 
qv.  'stion.  Negotiations  are  conducted 
thu  ugh  a  committee  chartered  under 
tht  Federal  Advisory  Committee  Act  [5 
{'  iC  App.  II  section  9(c)).  The  goal  of 
a  r>5-^!atory  negotiation  committee  is  to 
He  (  h  consensus  on  the  language  or 
i>sLes  involved  in  a  rule.  If  consensus 
IS  ^  ached,  it  is  used  as  the  basis  of  the 
Asf^ncy's  proposal. 

A  initiated  a  convening  process  to 
"rmine  the  best  way  to  work  with 
i^tr>  and  other  interested  parties  in 
plopmg  regulations  for  small  SI 
\es.  The  conveners  interviewed 
viduals  in  leadership  roles  in  key 
nizations  identified  by  EPA  to 
'.ine  what  parties  were  interesteii 
:  lese  regulations,  what  issues  were 
:ortant  to  interested  parties,  and 
}{<'ther  a  consultative  rulemaking 
:pss  would  be  feasible  and 
Kopriate  A  copy  of  the  convening 
;|ort,  dated  August  24,  1992.  is 
lable  in  the  docket  for  this 
E  making. 

le  convening  report  rf;comniended 
(  xplorator)-  meeting  of  interested 
^les  to  discuss,  but  not  initiate,  a 
Itative  process.  EPA  determined 
the  number  of  parties  who  would 
'.•\e  to  the  negotiating  table  would  be 
ijtively  limited,  tlie  number  of 
it:c  issues  for  resolution  would  be 
ted,  sufficient  inform.ation  and 
•ology  would  be  in  hand  or  could 
t|rr.ely  developed  fcr  resolution  of 

and  time- forcing  factors  existed. 
1  58  FR  34389.  June  25.  1993,  for  a 

ipiele  discussion  of  the  application 
e  factors  in  this  case.)  Time-forcing 
Drs  lending  an  air  of  urgency  to 
stance  of  the  rule  include  the 
tntial  threat  to  industrj'  of 
hwork  regulation  if  a  number  of 
Stat  ;s  opt  into  California's  program  in 
or(  f-r  to  attain  national  air  quality  goals. 
M(  le  recently,  an  air  of  urgency  has 
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bepi!  created  by  the  settle.ment  of  Sierra 
Club  1-.  Broivner,  Civ.  No.  93-0197  NH] 
(D.D.C.  1993).  which  requires  EPA  to 
propose  emission  standards  for  small  SI 
engines  by  -April  1994  and  to 
promulgate  such  standards  by  Mav 
199=-,. 

The  exploratory  meeting 
ri'commended  m  tlie  convening  reporl 
was  held  in  Ann  .^rbor,  Michigan  on 
November  16-17.  1992.  Participants 
decided  that  state  and  public  interest 
representatives  needed  more  technical 
iiiformation  to  fully  understand  some  of 
the  regulatory  issues  participants  might 
face.  It  was  also  decided  that  another 
meeting  was  necessary  to  discuss  the 
potential  design  of  a  consultative 
process  for  a  small  SI  engine 
rulemaking.  The  technical  briefing  for 
state  and  public  interest  representatives 
was  conducted  in  Ann  Arbor  on 
December  16.  1992.  On  January  28-29. 
1993.  a  meeting  to  discuss  consultative 
process  design  was  held  in  Ann  Arbor. 

At  the  Januar\-  meeting,  it  was 
suggested  that  EPA  consider  a  two- 
phased  approach  to  regulation  of  small 
SI  engines.  In  the  suggested  first  phase. 
EP.^  would  propose  regulations  for  new 
small  SI  engines  through  the  normal 
regulator)  process  rather  than  a 
cionsultative  process.  It  was  suggested 
that  Phase  1  regulations  could  be  similar 
to  California's  Regulation  for  1995  and 
Later  Utility  and  Lawn  and  Garden 
Equipment  Engines,  modified  as 
necessary  to  meet  CAA  requirements. 
(For  example,  EP-'\'s  proposal  could 
modify  C.\RB's  program  by  including 
engines  preempted  from  regulation  in 
Caiifonua.)  The  Phase  1  proposal  would 
be  completed  as  soon  as  possible,  but  no 
later  than  the  spring  of  1994.  The  final 
rule  would  be  promulgated  no  later  than 
spring  of  1995.  The  suggested  second 
phase  of  regulation  could  be  developed 
through  the  consultative  process  of 
regulatory  negotiation.  It  could  include 
issues  such  as  useful  life,  in-use 
emissions,  evaporative  emissions, 
refueling  emissions,  test  procedure,  and 
market-based  incentive  programs. 
Negotiations  could  begin  in  Fall  1993 
and  continue  for  approximately  18 
months. 

EP.'\  has  decided  to  proceed  with  the 
phased  approach.  Today's  action 
proposes  the  first  phase  of  regulation  for 
new  small  SI  engines.  The  data  that 
supports  the  proposed  emission 
standards  and  the  technology,  cost,  and 
benefits  assessments  for  this  proposal 
are  outlined  herein  and  in  the  draft 
Regulatory  Support  Document  (RSD).  a 
copy  of  which  is  located  in  the  public 
docket  for  this  rulemaking.  EPA  does 
not  currently  have  sufficient  data  to 
establish  useful  life  standards  or  an  in- 


use  liability  prograni.  However,  rather 
than  lo.se  the  potential  early  emission 
benefits  while  EP.A  develops  the  data 
necessary  to  establish  useful  life  and  in- 
ust;  liability,  EPA  is  choosing  to  claim 
those  early  benefits  in  this  first  phase  of 
new  small  SI  engine  regulation  and  to 
continue  developing  the  data  necessary 
for  the  second  phase  of  small  SI  engine 
regulation.  EP.'K  believes  that  the 
potential  for  ea-iy  benefits  to  public 
health  and  the  environment  provided  by 
the  first  phase  of  emission  standards  is 
of  sufficient  magnitude  to  postpone 
determinations  of  useful  life  and  m-use 
liability  until  the  second  phase  cf 
rulemaking.  The  phased  approach  to 
regulation  of  small  SI  engines  is 
incorporated  in  the  Sierra  Club  v. 
Crovvner  settlement,  a  copy  of  which  is 
available  in  the  public  docket  for  this 
rulemaking. 

IV.  Requirements  of  the  Proposed  Rule 

The  general  provisions  of  this  rule,  as 
well  as  tlie  rationale  for  the  key  parts  of 
this  proposal,  are  bripf.y  described  in 
the  following  section 

A.  Oven-iew 

EPA  proposes  to  regulate  emissions  of 
hydrocarbons  (HC),  NOk,  and  CO  from 
certain  new  nonroad  spark-ignition 
engines  that  have  a  gross  power  output 
at  and  below  19  kVV."  A  spark-igniUon 
engine  is  an  internal  conibuslion  engine 
in  which  the  air/fuel  mixture  is  ignited 
in  the  combustion  cha.mber  by  an 
electric  spark. 

The  scope  of  this  rule  would 
encompass  a  broad  range  of  small  SI 
engine  applications,  including  farm,  and 
construction  equipment,  which 
individual  states  are  preempted  from 
regulating  under  section  209(eKl)  of  the 
CAA.  Fi.xclusions  from  the  rule  are 
detailed  below. 

L'nder  this  proposal,  exhaust 
emissions  from,  new  small  SI  engines 
could  not  exceed  levels  for  a  given 
engine  c:lass  as  listed  in  Table  1.  Engine 
classes  would  be  specified  both  by 
engine  displacement,  as  measured  m 
cubic  centimeters  Ice),  and  by  the  type 
of  equipment  the  engine  powered — 
either  handheld  or  nonhandheld.  Five 
engine  cla.sses  are  being  proposed  today. 
Each  has  a  unique  set  of  emission 
standards.  Nonhandheld  engine  classes 
would  be:  Class  I — engines  less  than  225 
cc  in  displacement;  and  Class  II — 
engines  greater  than  or  equal  to  225  cc 
in  displacement.  Engines  powering 
equipment  defined  as  handheld  would 
be  classified  as  Class  III,  IV.  or  V  Class 


1  To  convert  kilowa'ts  to  horsepower  rai;!;ipl)  kW 
by  1.34  and  round  'o  The  varr.e  number  ct  ^ifsriifiran' 
dif;ils.  Fcircx.iniplf  i.$  kW«1..lT=4  7  hp 
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III — engines  less  than  20  cc  in 
displacement;  Class  IV — engines  equal 
to  or  greater  than  20  cc  and  less  than  50 
cc  in  displacement;  and  Class  V — 
engines  equal  to  or  greater  than  50  cc  in 
displacement.  Emission  standards  being 
proposed  today  are  considered  Pha.se  1 
new  small  SI  engine  standards. 

Table  i— Exhaust  Emission 
Standards 

[Grams  per  kilowatt  hour) 


En- 
gine 
class 

Hydro- 
cartxjn 
plus 
oxides 
of  nitro- 
gen 

Hydro- 
carbon 

Cartxjn 
mon- 
oxide 

Oxides 
of  nitro- 
gen 

1 

^.1 
113.4 

402 
402 
805 
805 
402 

II 

Ill 

295 
241 

161 

5  36 

IV  

5  36 

V  

5  36 

The  rule  would  explicitly  exclude 
from  regulation  the  following  small  .SI 
engines: 

(1)  Engines  used  to  propel  marine 
vessels  as  defined  in  the  General 
Provisions  of  the  United  States  Code,  1 
U.S.C.  3  (1992).  A  "vessel"  includes 
every  description  of  watercraft  or  other 
artificial  contrivance  used,  or  capable  of 
being  used,  as  a  means  of  transportation 
on  water.  1  U.S.C.  3  (1992). 

(2)  Engines  used  in  underground 
mining  or  engines  used  in  underground 
mining  equipment  and  regulated  by  the 
Mining  Safety  and  Health 
Administration  (MHSA).  See  30  CFR 
parts  7,  31.  32,  36,  56,  57,  70.  and  75. 

(3)  Engines  used  in  motorcycles  and 
regulated  in  40  CFR  part  86,  subpart  E. 

(4)  Engines  used  in  aircraft  as  that 
term  is  defined  in  40  CFR  87.1(a). 

(5)  Engines  used  in  recreational 
vehicles,  which  are  defined  as  engines 
which  have  no  installed  speed  governor 
and  which  have  a  rated  speed  of  greater 
than  or  equal  to  5,000  revolutions  per 
minute  (RPM).  Engines  used  in 
recreational  vehicles  are  not  used  to 
propel  marine  vessels  and  do  not  meet 
the  criteria  to  be  categorized  as  a  Class 
III,  IV,  or  V  engine  under  this  rule. 

This  rule  proposes  the  following 
regulatory  scheme: 

•  Designation  of  product  lines  into 
groups  of  engines  with  similar  emission 
characteristics  (such  groups  are  called 
engine  families). 

•  Manufacturer  emission  testing  of 
selected  engines  with  a  specified  test 
procedure  to  demonstrate  compliance 
with  new  engine  emission  standards. 

•  Labeling  of  engines,  and 
alternatively,  equipment  labeling  if  the 
engine  label  becomes  obscured  when 
placed  in  the  equipment. 


•  Submission  of  an  application  for 
certification  for  each  engine  family, 

•  Inclusion  of  various  certification 
requirements  such  as  the  prohibition  of 
defeat  devices, 

•  Issuance  of  an  emission  certificate 
of  conformity  for  each  engine  family, 

•  Prohibition  against  offeringfor  sale 
in  the  United  States  engines  not 
certified  by  EPA, 

•  Requirement  that  equipment 
manufacturers  use  the  appropriate 
handheld  or  nonhandheld  certified 
engine  in  their  equipment, 

•  Recordkeeping  and  reporting 
requirements, 

•  EPA  Administrator  testing 
provisions. 

•  Design  warranty  provisions  and 
prohibition  on  tampering, 

•  Inclusion  of  all  farm  and 
construction  engines,  state  regulation  of 
which  is  preempted  under  the  CAA. 

•  Development  of  an  engine 
manufacturer's  program  to  evaluate  in- 
use  emission  deterioration. 

•  Requirement  that  if  catalysts  are 
used  in  an  engine  family,  catalyst 
durability  must  be  confirmed  by  means 
of  the  evaluation  procedure  that  is 
specified  in  this  notice, 

•  Defect  reporting  and  voluntary 
recall, 

•  Importation  provisions. 

•  General  prohibitions  and 
enforcement  provisions,  and 

•  Production  line  Selective 
Enforcement  Auditing  (SEA).  Certain 
elements  of  EPA 's  on-highway  program 
are  not  being  proposed  for  this  Phase  I 
rule  including: 

•  No  certification  requirement  for 
engine  durability  demonstration. 

•  No  performance  warranty, 

•  No  averaging,  banking,  and  trading 
program,  and 

•  No  useful  life  determination  and  no 
in-use  enforcement. 

B.  General  Enforcement  Provisions 

EPA,  as  authorized  in  the  CAA,  would 
enforce  nonroad  standards  in  a  manner 
similar  to  on-highway  standards. 
Section  213(d)  of  the  Act  provides  that 
the  standards  promulgated  under  213 
"shall  be  subject  to  sections  (206.  207, 
208.  and  209),  with  such  modifications 
of  the  applicable  regulations 
implementing  such  sections  as  the 
Administrator  deems  appropriate,  and 
shall  be  enforced  in  the  same  manner  as 
standards  prescribed  under  section 
(202)."  Section  206  specifies 
requirements  for  motor  vehicles  and 
motor  vehicle  engine  compliance  testing 
and  certification;  section  207  requires 
manufacturers  to  warrant  compliance  by 
motor  vehicles  and  motor  vehicle 
engines  in  actual  use;  section  208 


requires  recordkeeping  by 
manufacturers  of  new  motor  vehicles  or 
new  motor  vehicle  engines  and 
authorizes  EPA  to  collect  information 
and  require  reports;  and  section  209 
preempts  states  and  political 
subdivisions  from  adopting  or  enforcing 
standards  relating  to  emission  control, 
certification,  or  inspection  of  new  motor 
vehicles  or  new  motor  vehicle  engines, 
unless  specifically  authorized  to  do  so 
by  EPA. 

Pursuant  to  this  authority.  EPA  is 
proposing  in  today's  action  regulations 
that  require  manufacturers  of  new  small 
SI  engines  to  obtain  certification  and 
that  subject  them  to  Selective 
Enforcement  Auditing.  Any 
manufacturer  of  a  new  small  SI  engine 
would  be  responsible  for  obtaining  from 
the  Administrator  a  certificate  of 
conformity  covering  any  engine 
introduced  into  commerce  in  the  United 
States. 

The  Agency  is  also  proposing  certain 
prohibited  acts  and  general  enforcement 
provisions  similar  to  those  for  on- 
highway  vehicles  under  sections  203. 
204.  205,  and  208  of  the  CAA. 

Section  203  specifies  prohibited  acts; 
section  204  provides  for  federal  court 
injunctions  of  violations  of  section 
203(a);  section  205  provides  for 
assessment  of  civil  penalties  for 
violations  of  section  203;  and  section 
208  provides  the  Agency  with 
information  collection  authority.  The 
general  enforcement  language  of  section 
213(d)  provides  the  Agency's  authority 
for  applying  section  203,  204.  205,  and 
208  of  the  CAA  to  new  small  SI  engines 
and  equipment. 

As  applied  to  nonroad  engines, 
vehicles  and  equipment  under  section 
213(d).  Phase  1  prohibited  acts  would 
include,  but  would  not  be  limited  to: 

•  An  engine  manufacturer's 
introduction  info  commerce  of  new 
small  SI  engines  that  are  not  covered  by 
a  certificate  of  conformity  issued  by 
EPA. 

•  The  introduction  into  comnwrce  of 
new  small  SI  equipment  and  vehicles 
which  do  not  incorporate  the 
appropriate  nonhandheld  or  handheld 
certified  nonroad  engine, 

•  Tampering  with  emission  control 
devices  or  elements  of  design  installed 
on  or  in  a  small  SI  engine,  and 

•  Failure  to  provide  information  to 
the  Agency  if  requested. 

EPA  is  also  proposing  regulations, 
under  the  authority  of  section  205  of  the 
Act,  which  set  forth  the  maximum 
statutory  penalties  for  violating  the 
prohibitions. 

EPA  is  proposing  general  information 
collection  provisions  similar  to  current 
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on|-|iighway  provisions  under  section 
20B  of  the  Act  which  would  include,  but 
would  not  be  limited  to,  the 
manufacturer's  responsibility  to  provide 
information  to  EPA,  perform  testing  if 
requested  by  EPA,  and  maintain 
records.  In  addition.  EPA  is  proposing 
emission  system  defect  reporting 
regulations  which  require 
manufacturers  to  report  to  EPA  emission 
system-related  defects  that  affect  a  given 
class  or  category  of  engines.  EPA 
enforcement  personnel  would  be 
authorized  to  gain  entry  and  access  to 
various  facilities  under  section  208  and 
today's  action  proposes  these  entr\'  and 
actress  provisions. 

Iliis  rule's  information  requirements 
art!  similar  to  those  proposed  in  the 
noiiroad  large  compression-ignition  (CI) 
ruk).-  but  reduced  from  the  on-high\vay 
program  requirements.  EPA  requests 
I  omment  on  whether  patterning  the 
snuill  SI  engine  information 
rrquirements  after  the  nonroad  large  CI 
rute  is  appropriate  for  the  manufacturers 
of  small  nonroad  engines.  In  particular, 
EPA  request  comments  on  whether 
there  are  more  efficient  or  more  effective 
ways  than  those  proposed  for 
m.'inufacturers  to  create,  maintain,  and 
report  this  information;  whether 
ekactronic  data  interchange  (EDI)  is  a 
coijnmon  practice  within  this  industrial 
secjtor;  and  whether  EPA  should 
consider  using  EDI  or  any  other 
tcciinology  in  its  information  collection 
to  i-educe  the  burden  and  costs  of 
f  onDpliance. 

EPA  is  authorized  under  section  217 
f)?  be  CAA  to  establish  fc^es  to  recover 
(  ninpliunce  program  costs  associated 
wr  l»  section  206  and  207.  EPA  will 
pri  pose  to  establish  fees  for  today's 
noitoad  compliance  program  at  somt; 
fut  jre  time,  after  this  rule  has  been 
.  pri  fiiulgated  and  associated  costs  are 

(itiormined. 

I 

('.   yogram  Description  and  Hotioiialf 

'  pis  section  describes  several  features 
(if  !:pA's  proposed  Phase  1  small  SI 
en<,ine.  vehicle  and  equipment 
coi  ipliance  program  and  EPA's 
rationale  for  including  these  features  m 
till"  program.  Specific  issues  related  to 
thd  proposed  program  which  require  in- 
dejith  discussion  are  presented  in  "V. 
Discussion  of  Issues." 

1.  ;^plicabihty 

This  rule  would  apply  to  new 
nomroad  spark-ignition  engines  that 
have  a  gross  power  output  at  or  below 


-  $ee  Control  of  Air  Pollution;  Enii&.si6ns  of 
Oxides  of  Nitrogen  and  Smoke  From  New  Nonro.id 
C^ornpre.'ision-Ignition  Engines  ul  or  above  50 
Hor  .^povviT.  58  FR  28809  unci  51S95  (Miiy  17, 
19H  I 


19  k\V  and  are  manufactured  after 
August  1. 1996  for  use  in  the  United 
States.  New  engines  that  would  be 
covered  by  this  rule  are  used  in  a  large 
and  varied  assortment  of  vehicles  and 
equipment  including  lawnmowers. 
string  trimmers,  edgers,  chain  saws, 
commercial  turf  equipment,  small 
construction  equipment,  and  lawn  and 
garden  tractors. 

EPA  estimates  that  in  the  first  year  of 
regulation  approximately  16.525,000 
new  engines,  or  approximately  19.4 
percent  of  the  in-use  fleet,  would  be 
subjtKTt  to  this  regulation.  See  Chapter  4 
of  the  draft  Regulatory  Support 
Document  (hereafter,  draft  RSD)  for  this 
rulemaking. ' 

EPA  is  proposing  to  require 
certification  of  new  small  SI  engines, 
not  the  vehicle  or  equipment  which 
houses  such  engines.  First,  small  SI 
engines  are  used  in  a  variety  of 
applications.  EPA  believes  it  is 
inappropriate  to  mandate  that  a  specific 
SI  engine  be  manufactured  for  any  given 
application.  Second,  the  number  of 
manufacturers  and  the  diversity  of 
vehicles  and  equipment  in  which  small 
SI  engines  are  used  would  pre.sent  clear 
administrative  problems.  Regulating 
primarily  by  vehicle  or  equipment  type 
would  dramatically  increase 
administrative  cost  associated  with  this 
rule  with  no  comparable  reduction  in 
emissions.  EPA  is,  however,  proposing 
to  require  that  vehicle  and  equipment 
manufacturers  and  importers  use  the 
appropriate  certified  nonroad  engines  in 
their  vehicles  and  equipment.  This 
requirement  is  discussed  in  "V.H. 
Requirements  Applicable  to  X'ehir.lc  and 
Equipm«;nt  Manufacturers." 

EPA  also  considered,  but  rejected,  the 
idea  of  including  SI  engines  above  19 
k\V  in  this  Phase  1  rule.  Engines  above 
the  proposed  19  k\V  cutoff  tend  to 
exhibit  different  operating  cycle 
characteristics  than  small  SI  engines. 
This  difference  necessitates  the 
development  of  additional  test 
procedures.  EPA  does  not  have 
sufficient  data  to  undertake  such  a 
development  within  the  timeframe  of 
this  Phase  1  rule.  As  part  of  the  Siena 
Club  V.  Cronner settlement,  EPA  will 
determine  by  November  1996  whether 
to  undertake  a  rulemaking  which  targets 
emissions  from  SI  engines  over  19  k\V. 

Certain  small  SI  engines  which 
otherwise  would  be  subject  to  this  rule 
would  be  explicitly  excluded  from 
regulation: 

(1 )  Engines  used  to  propel  marine 
"vessels"  as  such  term  is  defined  in  1 
U.S.C.  3  (1992).  EPA  is  not  including 


'  A  copy  of  the  draft  RbD  may  Ije  found  in  tlir 
rior».el  lor  '.iii.s  riilcmaking. 


these  engines  because  they  are  currently 
subject  to  safety  regulations  by  the  U.S. 
Coast  Guard  (See  46  U.S.C.  331  and  46 
U.S.C.  4302.).  and  EPA  is  developing  a 
separate  rulemaking  which  will  propose 
appropriate  methods  of  regulating 
omissions  from  these  engines. 

(2)  Engines  regulated  by  the  Mining 
Safety  and  Health  Administration 
(MSHA)  for  underground  use.  EPA  is 
not  including  in  this  proposal  engines 
that  are  used  in  underground  mining  or 
engines  used  in  underground  mining 
equipment  as  regulated  by  MSHA  under 
the  authoritv  of  30  CFR  parts  7.  31,  32. 
36.  56.  57.  70.  and  75.  MSHA  is 
responsible  for  protecting  miners  from 
unhealthy  levels  of  air  pollution  in 
underground  mines  and  has  issued  air 
quality  standards  for  mines  and 
standards  for  NOx  and  CO  emissions 
from  some  types  of  mining  equipment. 
Although  EPA  considered  appl>  ing  EPA 
regulations  to  these  engines,  EPA  chose 
not  to  include  them  at  this  time  in  order 
to  avoid  dual  regulation  of  these 
engines. 

(3)  Engines  used  in  motorcycles  and 
regulated  in  40  CFR  part  86,  subpart  E. 
EPA  has  regulated  emissions  from 
motorcycles  since  1978.  A  motorcycle 
means  any  motor  vehicle  with  a 
headlight,  taillight.  and  stoplight  and 
having  two  wheels  or  three  wheels  and 
a  curb  mass  less  than  or  equal  to  680 
kilograms. 

(4)  Engines  used  in  aircraft  as  that 
term  is  defined  in  40  CFR  87.1(a). 

(5)  Engines  used  in  recreational 
vehicles  which  are  defined  as  follows: 
(1)  The  engine  has  no  installed  speed 
gnvtirnor;  (2)  the  engine's  rated  speed  is 
greater  than  or  equal  to  5.000  RPM;  (3) 
the  engine  is  not  used  for  the  propulsion 
of  a  marine  vessel;  and  (4)  the  engine 
does  not  meet  the  criteria  to  be 
categorized  as  a  Class  HI.  IV.  or  V  engine 
under  this  regulation.  Recreational 
vehicles  include:  All-terrain  vehicles, 
off-road  motorcycles,  snowmobiles,  and 
go-karfs.  These  engines  are  being 
excluded  for  several  reasons:  First,  the 
duty  cycle  is  completely  different  from 
most  small  SI  engine  applications. 
These  engines  experience  highly 
transient  operation  and  likely  will 
require  completely  different  test 
procedures  for  purposes  of  emission 
control  testing.  Second,  they  arc 
designed  to  emphasize  power  output; 
thus,  they  are  typically  designed  to  run 
at  much  higher  RPMs  than  other  small 
SI  engines.  EPA  invites  comments  on 
other  criteria  which  may  be  utilized  in 
defining  the  class  of  nonroad  engines 
which  propel  recreational  vehicles. 
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2.  Exclusions  and  Kxomptions  to 
Today's  Proposal 

Pursuant  to  section  203(b)(1)  of  lh») 
CAA,  the  Agency  is  proposing 
additional  categories  of  exemptions 
from  new  small  SI  engine  regulation 
similar  to  the  exclusions  and 
exemptions  that  exist  for  on-highwuy 
engines  and  that  have  been  proposed  in 
the  nonroad  large  CI  engine  rule.  These 
include  exemptions  for  purposes  of 
research,  investigations,  studies, 
demonstrations,  training,  or  for  reasons 
of  national  security.  Exemptions  would 
be  obtained  either  r^tegorically,  that  is 
without  application  to  the 
Administrator,  or  by  submitting  a 
written  application  to  the 
Administrator.  Elxport  exemptions  and 
manufacturer-owned  engine  exemptions 
would  be  granted  without  application. 
Testing  exemptions,  display 
exemptions,  and  national  security 
exemptions  would  be  obtained  by 
application. 

Exclusions  from  this  regulation 
include  nonroad  engines  that  are  used 
solely  for  competition  or  for  combat. 

Exemptions  and  exclusions  are 
justified  in  these  cases  because  the 
•  sources  are  limited  in  number  or  scop<', 
.so  minimal  environmental  harm  result.s; 
the  particular  use  of  the  source  is 
determined  to  further  air  quality 
res«!arch;  and/or  the  exemption  is  \  ital 
to  the  security  of  the  nation  {.See  39  FR 
lOfiOI.  March  21,  1974.) 

.3.  Effw.tive  Date  for  C.t?rtification 

EP.A  is  proposing  that  certifi(  .ition  of 
ni!W  small  SI  engines  begin  in  1996. 
Manufactiurrs  of  engines  produced  on 
or  after  August  1,  1996,  would  ho 
refjuired  to  obtain  from  the 
Administrator  a  certificate  of  cnnformifv 
covering  the  engine  family.  The 
certificate  would  be  obtained  prior  to 
stdling.  offering  for  sale,  introducing 
into  commerce,  or  importing  into  the 
I  'nited  States  the  new  engine. 

While  the  small  SI  engines  affected  by 
this  proposal  include  a  broad  range  of 
engine  types,  EPA  believes  that  the 
effective  date  for  the  proposed  standards 
is  reasonable  and  technologically 
feasible  and  that  engine  manufacturers 
will  be  able  to  implement  these 
regulations  within  the  short  lead  time 
provided  under  this  rule.  This  issue  is 
discussed,  in  detail,  in  "V.I.  Effective 
Date."'  Further,  an  August  1,  1996 
effective  date  is  consistent  with  the 
Congressional  mandate  fovmd  in  section 
213(c)  of  the  Clean  Air  Act  which 
requires  that,  "Standards  *   •    •  shall 
take  effect  at  the  earliest  possible  date 
considering  lead  time  necessary  to 


pennit  the  development  and  application 
of  the  requisite  technology  '   *    •  • 

4.  Emission  .Standards 

Section  213(a)(3)  of  the  CAA  states 
that  nonroad  emissions  standards: 

*   *   •  shall  achieve  the  greatest  degree  of 
•Mnission  reduction  achievable  through  the 
nppMr.ation  of  technology  which  the 
Administrator  determines  will  be  available 
for  the  engines  or  vehicles  to  which  sut  h 
standards  apply,  giving  appropriate 
( onsideralion  to  the  cost  of  applying  sue  h 
technology  within  the  period  of  time 
available  to  manufacturers  and  to  noisj*, 
energy,  and  safety  factors  associated  w  ith  the 
application  of  such  te<:hnology.  In 
determining  what  degree  of  reduction  will  be 
available,  the  Administrator  shall  first 
consider  standards  ecjuivalent  in  stringenty 
to  standards  for  comparable  motor  vehicles 
or  engines  (if  any)  regulated  undor  opction 
7,S21  of  this  title,  taking  into  acxount  the 
tm  hnological  feasibility,  costs,  safety,  noise, 
and  energy  factors  associated  with  achie^nng. 
as  appropriate,  standards  of  sui  !i  stringency 
and  lead  time  *   *   *. 

The  emission  sl;mdards  being  proposed 
for  this  Phase  1  small  engine  regulation 
;ire  listed  in  Table  1  in  the  Overview 
Section.  The  proposed  emission 
standards  result  in  significant  emission 
reduc;tions  in  the  near  term  while  work 
is  going  on  to  develop  more  stringent 
Phase  2  standards  and  while 
manufacturers  work  to  design  engines 
and  equipment  capable  of  meeting 
lower  standards  at  a  later  date. 

EPA  believes  these  proposed  emission 
standards  represent  the  greatc^st 
emission  reductions  achievable  given 
the  short  lead  time  prior  to  this  rule's 
efftHtive  date  and  the  technology 
available  during  this  period.  Requiring 
more  stringent  Phase  1  emission 
standards  than  those  proposed  today 
would  necessarily  delay 
implementation  of  new  small  SI  engino 
standards  by  at  least  two  years.  This 
additional  lead  time  would  be  needed  to 
allow  manufacturers  time  to  n;design 
engines  and  equipment  to  accommodate 
reciuiniments  of  more  sophisticated 
technologies.  Air  quality  benefits  which 
will  accrue  under  the  proposed 
emission  standards  are  large  and  nieot 
the  statutory  criteria  for  nonroad 
standards  required  by  the  CAA.  These 
l)enefits  are  discussed  in  5><»ction  VI  of 
this  preamble. 

In  determining  the  appropriate  level 
of  emission  standards  to  propose.  EPA 
initially  considered,  as  required  in  the 
CAA,  comparable  motor  vehicle 
standards.  Due  to  technological 
constraints  present  in  small  engines. 
EPA  Relieves  that  promulgating 
omi.ssion  standards  comparable  with 
motor  vehicle  standards  in  a  Phase  1 
rule  is  not  technologically  achievable. 


See  chapter  1  of  the  draft  RSD  for 
further  disciKSsion  of  small  SI  engine 
technological  constraints. 

In  proposing  these  emission 
standards.  EPA  has  al.so  considered 
potential  safety  and  noise  issues.  Of 
concern  is  36  CFR  261.52  which  direc  Is 
the  Forest  Service  to  prohibit  the 
operation  or  use  of  any  handheld 
internal  or  external  combustion  engine 
without  a  spark-arresting  de\'ice 
properly  installed,  maintained,  and  in 
effective  working  order.  The  Forest 
Service  also  requires  that 
multi positional  small  engines  used  nn 
federal  park  lands  have  exposed  exhaust 
system  surfac;e  temperatures  not 
exceeding  550  "C.  Exhaust  gas 
temperatun!S  may  not  exceed  475  °{'.. 

Tne  tj'pe  of  engine  changes  EPA 
expecrts  as  a  result  of  the  proposed 
emi.ssion  standards  will  not  present  a 
safety  concern.  Only  catalytic  converters 
designed  to  produce  high  conversion 
efficiencies  can  generate  sufficient 
exofherms  to  raise  exhaust  system  skin 
temperatures  to  a  level  that  might 
present  a  safety  problem.  Manufactun-rs 
have  indicated  that  they  will  not  use 
catalytic  converters  to  meet  the 
proposed  emission  standards  for  most 
product  lines.  EPA  estimates  that  up  to 
30  percent  of  engines  In  Class  1  may 
niH»d  low  efficiency  catalysts  to  meet  the 
standards.  However,  one  manufactunT 
stated  that  the  exothcrm  generated  by 
these  low  efficiency  catalysts  will  not 
affect  exhaust  system  skin  temperatures 
sufficiently  to  warr.int  more  advanced 
heat  dissipation  and  he.it  shield 
technologies. 

Noise  h'vels  of  small  SI  engines  will 
not  b»j  allowed  to  increase  as  a  result  of 
the  proposed  emission  standards.  The 
type  of  engine  changes  EPA  expecls  to 
si;e  among  current  engine  designs  to 
met?t  the  propcjsed  emission  standards 
are  not  expected  to  impact  noise  levpN 
The  primary  source  of  noise  from 
nonroad  small  engines  originates  from 
combustion  and  the  moving  parts  in  tlw 
engine,  such  as  the  piston,  valve  train, 
and  so  forth.  Noise  from  combusticm  is 
controlled  primarily  through  the  engine 
muffler.  EPA  believes  the  principal 
method  to  be  used  by  all  engine 
manufactun;rs  to  meet  the  proposed 
emission  regulation  will  be  K-aner  air/ 
fuel  ratios.  Noise  levels  in  future 
engines  which  meet  the  proposed 
regulations  must,  therefore,  not  excifd 
that  of  current  production  engines. 

EPA  requests  comment  on  me 
po.ssible  impact  of  this  proposed 
n^gulation  on  both  engine  noise  and 
safety. 

In  EPA's  judgment,  section  213(a)(3)'H 
requirenjent  that  EPA  regulate 
emissions  from  those  cla.sses  or 
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ca  tpgories  of  new  nonroad  engines 
which  cause,  or  contribute  to 
concentrations  of  ozone  in 
uonattainment  areas  allows  EPA  to  sot 
tiiiission  standards  for  HC.  rather  than 
V'OCs  in  general,  as  EPA  believes  that 
HC  emissions  from  small  gasoline 
engines  are  those  that  cause  or 
I  oiitribute  to  ozone  nonattainment 
(iKK.entrations.  In  addition,  regulating 
HC  rather  that  VOCs  would  be 
consistent  with  on-high  way  practic;e. 
i;PA  requests  comment  on  this  propos(;d 
iijiproach. 

|n  the  Nonroad  Study.  EPA  described 
V<  X^s  as  any  compounds  containing 

rljon  and  hydrogen  or  containing 
ciiiijon  and  hydrogen  in  combination 

th  any  other  element  which  has  a 

por  pressure  of  1.5  pcjunds  per  square 
tiKJh  absolute  or  greater  under  actual 
.sto»-age  conditions. 

fSCs  contain  both  hydrogen  atoms  and 
cadjon  atoms  but  no  other  atoms  and  are 
a  subset  of  VOCs.  For  small  SI  engines. 
biiW'd  on  engines  tested  by  Southwest 
K»  search  Institute  under  contract  with 
El'|\,  HCji  make  up  more  than  99 
p«  (fvnX  of  the  VOCs  emitted  from  these- 
ermines.  Less  than  one  percent  of  the 
fn  'iisurcd  VOC  emissions  are  from 
c:(  ristituents  other  than  HC  emissions 
(a  (fiehydes  and  ketones  were  the 
m  'lisured  non-hydnxiarbon  constituents 
in  Ihiscase). 

In  gimeral.  the  types  of  emission 
(ciitrols  employed  to  reduce  HC 
»'tfi|ssions  also  reduce  (Muissions  of  non- 
rocarbon  VOCs.  Tht^refore.  in  the 

•ij'  of  small  SI  engines,  setting 
ssion  limits  for  HC  emission 
aci  nmplishes  essentially  the  same 
ovf  rail  reduction  in  VOC  emission  as 
u  >jld  setting  emission  limits  for  VOCs. 
Of   (turse  reductions  in  the  individual 

II-  hydrocarbon  VO(^  species  varies. 

<  loes  the  individual  hydrocarbon 
sj)  ties. 

I  iigine  Classes 

I  he  category  of  small  SI  engines  is 
ii  cimiple.x  and  comprises  a  wide 
Ue  of  engines  uschI  in  a  broad 
sp  1  trum  of  equipment.  EPA  propo.ses 
dopt  a  "class"  structure  for  tliis 
^e  1  regulation.  In  deterininiiig 
{.h  <:lass  of  emission  standards  a 
r  ic;ular  engine  nui.st  meet,  an  enyine's 
use  or  application  must  be 
.■■mined.  This  nd«!  prciprjses  tun 
)ticl  use  categories — liontuindheld  and 
h.ili  dheld.  Nonhandhcrld  engines  would 
1  ccjuired  to  meet  either  (ilass  I  or 
i'>s  11  standards  while  handheld 
ines  would  have  to  mum;!  either  (Mass 
IV,  or  V  emission  standards.  Once 
ipplicable  use  c:ategory  is 
rmincd,  the  engine  class  would  be 
ftcted  on  the  basis  -if  engine 
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displacement  as  measured  in  cubic 
centim(>ters  (cc). 

Each  engine  class  would  have  unique 
emission  standards.  EPA  is  proposing 
five  engine  classes:  Class  I — small 
nonhandheld  engines  less  than  225  cc 
in  displacement:  Class  II — small 
nonhandheld  engines  greater  than  or 
equal  to  225  cc  in  displacement;  Class 
fll — small  handheld  engines  less  than  20 
cc  in  displacement.  Class  IV — small 
handheld  engines  equal  to  or  greater 
than  20  cc  to  less  than  50  cc  in 
displacement;  Class  V —  small  handheld 
engines  equal  to  or  greater  than  50  cc  in 
displac;ement. 

C'lass  I  epigines  are  overvvhelminglv 
found  in  law  ;imowers.  Class  II  enginc!s 
primarily  include  engines  used  in 
generator  sets,  garden  tractors,  and 
conunercial  lawn  and  garden 
equipment. 

Only  engines  used  in  equipment 
defined  as  handheld  would  bo  allowed 
to  meet  Class  III.  IV,  or  V  emission 
standards.  Class  III  includes  engines 
used  in  consumer  handheld  products, 
such  as  small  string  trimmers,  edgers. 
and  brush  cutters.  Class  IV  encompasses 
engines  used  in  both  residential  and 
c:onun«Tc;ial  settings  and  incliul(;s  large 
trimmers,  cadgers,  blowers,  and  chain 
saws.  Class  V  includes  a  majority  of 
engines  utilized  in  ccmunercial  chain 
saws. 

EP;\  is  proposing  fi\e  separate  engine 
cliisscis  based  on  a  number  of  factors. 
First,  some?  types  of  c^quipmc^nt  are 
currentl)  powertnl  exclusi\ely  by  2- 
stroke  enginc^s.  EP.'\  estimates  that  as 
much  as  90  percent  of  2-stroke  engiiu-s 
are  utilized  in  handheld  equipmt^nt. 
These  curn>!it  handheld  2-strok(! 
engines  inc:orporate  a  ttuhnologv  v\ lii(  h 
is  inherently  more  j)olluliiig  than 
current  4-slroke  ijngine  lechnolng\  ;i!id 
winch  results  in  2-strokt>  engiiu's 
experiencing  a  higher  cone  enf  ration  of 
hydrocarbons  in  their  exhaust.  EP.\'s 
view  is  t!:at  it  is  not  lecliuoltigicallv 
feasiliie  to  apply  the  nunhandiu  Id  (Mass 
I  and  II  engine  standards  to  liandheld 
i?ngines  in  this  Phase  I  rule:  therefore 
the  need  arises  for  Class  III.  IV.  and  V" 
b.andhekl  engine'  standa.'ds.  Ditferene  es 
in  stringency  Ix^tween  classes  111.  IV. 
and  V  are  due  to  the  fact  that  energy- 
specific  emissions  gee.erallv  increase  as 
engine  size  decrease's.  This  priiie  i[)l(^  is 
also  true  in  the  ciase;  of  engines  used  in 
nonhandhe-ld  appiie:ationsand  mee-ting 
e'missitiU  standards  of  e-ithe-r  e  lasse's  I  or 
11.  .See  disc  ussujii  in  the  draft  KSI). 
I'iiUiiiy.  the  e-nuine*  classification 
ajipro.ie  h  ieir  I'hase  1  harmejnize's  feeieTal 
sm.dl  e-ngine  regulations  with 
('..ilifeirnia's  l.iwn  and  garden 
re<'!d.:;:ei!;N. 


In  summary,  it  is  EPA 's  view  that  the  ! 

emission  standards  proposed  today  for  ' 
handheld  and  nonhandheld  engines  and 
re-fltxted  in  the  five  engine  class 

categories  represent  the  greatest  ' 

emiission  reduc:tion  achievable  for  this  ' 

Phase  1  rule.  I 

6.  Handheld  Engine  Qualifications  | 

To  qualify  as  a  handheld  engine 
under  this  proposal,  the  small  SI  engine 
would  lie  required  to  meet  at  least  one 
of  the  following  three  requirements: 

(1)  The;  engine  must  be  used  in  a  piece 
of  equipment  that  is  carried  bv  the 
operator  throughout  the  performance  of 
its  intemded  function(s).  This  is  me?ant 
to  encompass  such  equipment  as 
lightweight  leafblowers.  trimmers  (both 
string  and  hedgeO.  and  cutters. 

(2)  The  engine  nmsf  be  used  in  a  pic>ce 
of  equipment  that  must  operate 
multipositionally.  such  as  upside  down 
and  sieleways.  to  comphite  its  intended 
hinction(s).  EPA  intends  this  categor}-  to 
include  all  types  of  chain  saws  as  well 
as  items  already  listed  in  the-  first 
reeiinrement. 

[A]  The  engine  must  be  used  in  a  piec;e 
of  e^quipment  for  which  the  combine^d 
engine  and  equipment  dry  weight  is 
under  14  kilograms,  no  more  than  two 
vvhe>«>ls  are  present,  and  at  least  one  of 
the;  following  attributes  is  also  prc^semt: 

(a)  The  o{x-rator  must  alternately 
provide  support  or  carry  the  equipmeuit 
throughout  the  performance  of  its 
inte-nded  fimct!on(s).  This  allows 
lightweight  snowhlowers  that  are- 
carrieei  up  stairs,  oredge-rs  which  arer 
picke-d  up  and  supported  during 
e)pera!ion  to  qualify  for  handheld  status. 

(b)  The  operator  must  prej\  ide  support 
or  attitudinal  control  for  the  e^quipme-nt 
thre)ughe)ul  the  perfe)rmanc  <•  of  its 
inte-neieel  function(s).  This  attribute  will 
allow  equipment  such  as  lightweight 
tilitTs,  auge-rs.  c:ute)ff/e:onc  re-te  saws,  anel 
e-dw^rs  to  qualify  feir  haiulhe-ld  status. 

(e)  The-  engine-  is  tiseel  exdusive-ly  in 
a  haiul'peirtable  generator  or  pump. 

I"e)r  peirposes  of  this  se-ction  "suppe»rt" 
would  mean  that  the  operafeir  holds  the- 
e-eiuipme-iU  in  position  so  as  to  preveint 
it  freip.i  falling,  slipping,  ejr  sinking.  It 
would  not  be  ne-e.essary  for  the  e-ntire; 
weight  of  the  e-quipme-nJ  to  Im!  borne?  by 
the;  eipe-rator  ",\ltitudiriai  e  emfrol" 
wiiuld  mean  that  tin-  eipeT.iteir  re-gulate-s 
either  the  l:.irizonlal  <tr  vi-rtieal  peisition 
of  the-  equipme-nt.  e)r  beiih.  "Carr}  " 
wemlei  mean  that  the  eiperator 
c.omple-te-!\  bears  the-  we-ight  eif  the 
e-quipnieeit.  ine  luding  tfie-  e-ngine?. 

.Si-e:ti(in  "V.C.  Definition  of  llandhe-ld 
Engine-s"  provides  additional  eiise  ussion 
on  this  issue-.  EP.'\  belie;ve:s  that  this 
pre)pose!d  handhidd  derfinitiein 
ade-cpiate-ly  rovers  those-  eati-giirie-s  of 
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I'lij^ines  whii  h  should  be  ullowfil  to 
iiU!f!t  the  less  stringent  hancii.ric!  (nigim- 
srjindauis.. 

KI'A  reqiicsls  infornuilion  i«';j;in!i:i}» 
spiH  ifit;  online  a]){;li(:;it!(in;>  wlurh  an; 
p.dt  ( It'jsrly  uiiTitifiabli?  as  ha:i(!!)t!!il  or 
Moiihandh';!'.!  under  th('  propos.-.d 
di^fmitiiin.  I.l\\  a!,so  reque^ls  lilt.'.'-ii.itiw 
ianguof^e  whif.h  could  I)r  i'Korpon.-tcrl 
in  this  d('finiti(.'n  to  ( larifv  the 
dibfiiu.tion  lieiween  handhirlci  :ini' 
nonhandht  id.  EPA  is  particularly 
(  oncRmed  l!;at  manufacturers  of  2- 
slrokp  lav^'nnujwers  inav  attempt  to 
qualifv  for  handheld  status  utilizi;:c;  the 
spcomi  re(|uirenipnt — mult iposit ion 
operatic.!.  !t  is  not  EPA's  intent  that 
pushiii;^  a  KiU'nmower  up  and  down 
hills  would  <)ualify  as  rnultiposifion 
operation. 

7.  Standards  for  Classtis  I  and  II 

EPA  is  proposing  U)  adopt  one  ol  tw«) 
options  under  consideration  for  s»!ttinx 
standards  applicable  to  Class  1  and  II 
en^in^>s.  EPA  requests  ( oniments  on 
cMch  of  th»^e  options. 
■'  Option  1:  Phase  1  would  adopt  a 
combined  HC  -»^  NOx  standard  for 
en>;ine  classes  I  and  II.  While  engines  in 
classes  1  and  II  have  high  11(3  emission 
rates,  most  currently  producu  i;\tr»  melv 
low  levels  of  NOx-  Due  to  tw.hnologic^al 
c(mstraints  of  all  small  SI  engines,  HC 
reductions  would  generally  come  at  the 
e.xj)ens«  of  incn^a.sed  NOx   See  "\1I. 
Te(hnology  Assessment"  for  a 
dis<  ussion  of  this  phenomenini. 
However,  the  resultant  ovisrall  inc.rcuse 
in  NOx  emission  inventories  would  lj»» 
slight  rolative  to  the  NOx  produced  by 
soun.-es  such  as  nonroad  larj^e  (1 
onj;ines.  The  s«;nsit!vity  of  NOx 
emissions  to  HC  control  varies  greatly 
between  enj^ine  designs.  i;PA  Udieves 
that  a  I'has*'  1  approach  whi(  h  allows 
in(  remental  tradeoffs  between  HC  and 
NOx  lontrols  through  a  combined 
standard  would  Ih>  ctmsistent  wish 
EPAs  statutory  mandate  that  nonroad 
inline  emission  standards  n-flect  the 
great<!St  emivsion  reductions  achievable. 
.S!>t'  "VIl.  Ti'f.hnology  Asse.ssmeiii'   for 
further  disf:u.ssion. 

To  iiie»'t  thi'  (.ombined  sLindard.  a 
nianufai  turer  would  add  ils  liC. 
emission  test  result  to  the  NOx  le.st 
result.  This  <  or;ibineti  number  w<iidd 
then  be  submitted  to  EPA.  Individual 
levels  of  these  pollutants  vvoidd  not  be 
(st.ibiishcd.  'rh»'  manufaf  turer  woulfl 
al.'-n  be  re(iiiired  to  me»'t  this  combiiiiMi 
1(".  id  during  .Administraior  testing  and 
tie  SEA  enforcement  program  i;P.\ 
belii'ves  ih  it  !his  approa(  h  would  he 
workable  for  a  Pha.se  1  rule.  Setting 
sr!])arate  slandardsior  ]U,  and  NOx 
would  be  .iddressed  in  EPA's  Pha.Ne  Z 
regulatory  UJ-gotiations.  For  further 


dist  ussion  of  this  issue,  see  "V.  M.  HC 
♦  NOx  Standard  for  CIjn.s  I,  If  Engines  " 

EPA  is  reluctant  tcj  set  sui.h  a 
<  ombined  stantlard  beci.use  i!  is 
evtremely  concerned  ihat  no  prii.ei!<i:t 
be  set  for  pronudg,i!i!.g  conilii.ii'd 
eniissjon  stanilards  in  future 
roll  makings.  EPAs  past  pi.ittice  l;;!s 
been  to  .set  sepriraie  poil-.itar.l  Marui.ird?.. 
EPA  isxonsidering  the  ccmbiii:  <1 
slai'.dud  approach  only  ioi  this  p!ij;se  1 
small  SI  eiit'ine  rule  because  of  liiniteri 
d.'t.i  axailability.  the  aggrf-s-ive 
timeframe  of  this  rule,  ai  d  to  harmonize 
with  tiie  California  lavvn  and  garden 
!r:gu!:itif)n. 

(J/jOon  2:  Under  this  oj.!'  ,   El'A 
would  set  separatt!  Class  !  si;  li 
eiui.ssion  levels  for  HC  anc;  NOx.  Ha'-ed 
on  information  (urrenlly  avadable  to 
EP.'\.  the  NOx  standard  would  be 
approximately  I'Mi  percent  higher  than 
current  new  engine  levels.  whiU'  the  HC 
stanilard  would  bo  approximatelv  equnl 
to  the  difference  between  those  levels 
and  the  HC  >  NO,  standards  pi-oposed 
in  option  1.  EPA  re<juests  (nmment  on 
this  specific  option,  incduding  industry 
data  which  addn^.ss»?s  the  appropriate 
level  of  both  HC  and  NOx  if  sejwrate 
standards  were  to  be  pronudgafed 

8.  Engine  Family  Cjiti^gorization 

For  the  purpose  of  demonstrating 
imussion  complianr»>.  EPA  is  proposing 
that  manufacturers  of  small  SI  engines 
div»d«  their  produd  line  into  groups  of 
engines,  called  engine  families,  which 
are  c<miposed  of  engini^s  ha\ing  siiiiilar 
emi.ssion  characteristics.  Small  SI 
engine  families  would  b*'  determined  by 
using  the  same  criteria  (type  of  fuel, 
method  of  air  aspiration.  numb(!r  of 
(  ylimlers,  and  so  forth)  currently  UM;d 
to  defino  on-higbway  moton  yc  lo  engine 
familiits. 

To  b(^  jjlaced  in  the  same  engine 
family,  engines  would  be  n»quire<i  to  he 
identical  in  all  the  fcdiftwing  applic.iblr 
respects: 

(1)  Combustion  cy(  le. 

(2)  Cooling  mechanism. 

(.!)  The  cylinder  configuralion  (miine. 
vee.  oppo.sed  bf)re  spacing^,  and  so 
forth). 

(•1 )  The  number  ol  (  y linders. 

'.'))  The  engine  ilass. 

((>)  The  number  of  c.italytit  converters 
(lof.titiori.  volume,  and  ttompositioni, 
and 

(7)  The  tliermal  reai  tor 
(  iiaracti'ristics. 

At  the  manufacfunu's  option,  eiigines 
identii  al  in  all  the  above  respeds  could 
be  further  .dividend  into  diflfrent  engine 
families  if  the  Administrator  determined 
that  su(  h  engines  were  exp«!«  f ed  to  have 
diffennit  emission  clinraileristu*.  This 
deternunation  w«)uld  be  based  em  a 


nu:nber  of  features,  such  as  the  iii'.'.ki- 
.mil  i;xhaust  \  alve  or  port  size,  the  fuel 
systitiu.  e\!iaust  system,  and  method  of 
air  aspiraiinn. 

I.P.A  retj  K'slse.cmmenI  on  the 
appropriateness  of  aiiding  govTMuil 
<;ngine  KPN?  range  as  a  rrilenon  for  the 
fielerminalioi!  .'.fan  engine  family.  FT'A 
is  (-oncr'Tned  Ihat  a  wide-g'Vk,<.ined  i-!!'N'i 
sprci.id  in  the  s.nme  engine  lamily,  l!:.;l 
is  one  (mgiiie  (  onRguration  hjis  ;*  no- 
load  govnrnt'd  spised  nl  3.2riO  KPM  .md 
another  engine  c onRgur.ition  has  a  r.'li d 
nodoiid  govrrnid  speed  of  2.200  R!'M, 
may  be  a  suffK  lent  reason  t;)  bn'ak  op 
cue  4;ngii;e  familv  into  mnn>  than  one 
engine  f.unilv. 

'.»  Coiuiiliani  e  With  Emission  Standarii.- 

The  test  rngine(s)  representing  an 
engine  family  would  be  n-quired  to 
denionstnitr-  that  einis.sions  are  less  th.an 
<ir  equal  lo  ira«  h  separate  emission 
standard,  if  a  test  engine  exceedini  any 
one  emission  standard  in  the  appli'.  a!i!e 
I  lass.  Itie  e:igine  fannly  would  Iw 
ileemtid  not  in  compliant  e  with 
eniissifin  standards  of  that  c  lass. 

i'.VA  IS  |jroposing  that  if  (.atalysts  iire 
used  in  an  engine  family  to  meet  the 
emission  sl.indarfls  of  this  regidation. 
the  engine  manufae  tun^r  nuis1  affinn 
that  the  durability  of  the  catalysts  has 
been  i onfirme*!  on  the  basis  of  the 
ovaluation  |iroce«lure  that  is  specified  in 
this  notice. 

ItJ.  Usebil  Life  Period,  In-uMi 
f-.nfor«:enn>in,  and  Development  id  a.'^i  In- 
u.se  Tt>sting  IVogiTim 

EPA  is  not  proposing  a  small  .SI 
engine  useftd  life  pericxl  or  an  in-us<> 
enfon  ement  program  in  today's 
projMisal.  How-ever.  EPA  Ixdieves  tltaf  a 
critic^il  element  in  the  sur.ci>ss  of  its 
nonroad  program  is  assuring  that 
manufactunirs  build  engines  that 
cor.tinue  to  nui-t  enn.ssion  standarets 
throughout  the  engine's  u.seful  lire. 
While  .se(  iion  2i:t{d)  of  the  CAA 
authorizes  EPA  t(»  finforce  emi.ssion 
standards  in-uso,  FI'.'\  is  pirriposing  to 
postpone  setting  n  useful  life  period  and 
an  in-iise  eidtirf  ement  pr^^gram  for  small 
SI  engines  until  the  Phase  2  regulations 
biH  (une  effe(  tive  and.  inst(;a<l.  to  letjiun^ 
in  this  Phase  1  regulation  that 
m.nuif.'K  turers  test  in-usc  engim  .s.  Thi- 
Phase  2  rulemaking  for  small  SI  engines 
is  under  n  court-ordered  deadline  and 
nnsst  [»}  promulgattui  by  April  ,"0,  lf)<)7. 

i;PA  is  not  projiosing  a  Phase  l  uvehd 
life  period  for  several  reasons  Oidy 
limited  testing  data  is  currentiv 
available  ou  in-use  p-orfommnce  of  stnall 
.SI  engines.  Additional  data  would  Iw 
provided  by  the  in-usc;  testing  program 
d(  s«  rilnid  below.  S»»< ond,  EPA  dot!s  not 
beli(;\-e  that  i;missif>n  controls  pniposed 
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for  Phase  1  will  experience  significant 
deterioration  beyond  normal  engine 
deterioration,  although  this  area  needs 
more  research.  Forfuither  discussion  of 
these  issues  see  "V.P.  Applicability  of 
In-Use  Standards'  and  "V.Q.  In-U.se 
Testing  Requirements." 

Irhe  proposed  in-use  testing 
rfnquirement  is  intended  to  parallel  in- 
use  testing  previously  or  currently 
conducted  by  industry.  While 
manufacturers  and  their  associations 
have  proposed  that  EPA  adopt  a 
ctioperative  testing  program,  EPA 
believes  cooperative  programs  would 
r^ot  adequately  or  as  effectively  achieve 
the  goals  of  this  in-use  program.  See 
"V.Q.  In-Use  Testing  Requirements." 

EPA  is  proposing  that  engine 
manufacturers  test  a  sample  of  in-usc 
engines.  In  the  absence  of  in-use 
emission  standards,  EPA  believes  this 
t<'Sting  requirement  would  be  invaluable 
ftr  manufacturers  and  EPA  to  learn 
about  in-use  emissions  and  emission 
deterioration.  Although  EPA  w  ould  not 
enforce  in-use  emission  standards  for 
phase  1  engines,  EPA  expects  that 
nfianufacturers  would  take  appropriate 
atjtions  to  prevent  recurrence  of  in-use 

ncompliance  and  to  also  remedy  in- 
noncompliance  when  it  was 
overed. 

t  the  time  of  certification  the  engine 
nlifanufacturer  would  propose  which 
engine  families  are  to  be  included  in  the 
in-use  test  program.  The  certificate  of 
conformity  issued  by  EPA  for  engine 
families  included  in  the  in-use  testing 
program  would  be  comlitional  based  on 
completion  of  the  test  program  for  that 
family.  EPA  would  approve  a 
manufacturer's  test  program  if  the 
selected  engine  families  represented  an 
adequate  consideration  of  the  elements 
diiscussod  below. 

.Vuni/)(T  of  engines  to  tw  tested:  The 
n|umber  of  small  SI  engines  to  be  tested 
bK'  a  manufacturer  would  be  determined 
by  the  following  method: 

For  an  engine  manufacturer  with  total 
projected  annual  production  of  more 
than  75.000  small  SI  engines,  the 
nlinimum  number  of  engines  to  be 
ti  sted  will  be  the  lowest  of  the  numbers 
dajtermined  in  (1).  (2),  or  (3)  below: 

il)  Divide  the  manufacturer's  total 
projected  annual  production  of  small  SI 
engines  by  50,000,  and  round  to  the 
nisarest  whole  number, 

1 12)  Test  five  engines  each  frcjm  25 
ptrcent  of  all  small  SI  engine  families 
r^mfied  in  that  model  year, 

{'i]  Test  three  engines  each  from  50 
[>JTcent  of  all  small  SI  engine  families 
(  ertified  in  that  model  year. 

An  engine  manufacturer  with  total 
piftjected  annual  prodsiction  of  75.000 


small  SI  engines  or  less  must  test  a 
minimum  of  two  engines. 

Criteria  for  selecting  test  engines:  An 
engine  manufacturer  would  be  required 
to  select  test  engines  from  engine 
families  utilizing  the  following  criteria 
and  in  the  order  specified: 

(1)  Engine  families  using  emission 
technology  which  may  be  used  on  phase 
2  engines, 

(2)  Engine  families  using 
aftertreatment, 

.(3)  Engine  families  certified  to 
different  emission  standards. 

(4)  Different  engine  designs  (such  as 
side  valve  versus  overhead  valve 
engines), 

(5)  Engine  families  using  emission 
control  technology  specifically  installed 
to  achieve  compliance  uith  Phase  1 
standards, 

(6)  The  engine  family  with  the  highest 
projected  annual  sales,  and 

(7)  Engine  families  which  meet  the 
above  criteria,  but  have  not  been 
included  in  prior  model  year  in-use 
testing  programs  as  required  by  these 
provisions. 

Collection  and  testing  of  in- use 
engines:  An  engine  manufacturer  would 
be  required  to  procure  in-use  engines 
which  have  been  operated  for  between 
half  and  three-quarters  of  the  engine's 
advertised  {or  projected)  u.seful  life.  All 
testing  would  be  completed  within  three 
years  after  the  certificate  is  issued  or  is 
effective,  whichever  is  later,  for  an 
engine  family  which  requires  in-use 
testing. 

A  test  engine  would  be  pnx  ured  from 
sources  not  associated  with  the  engine 
manufacturer  or  equipment 
manufacturer,  e.xcept  that,  with  prior 
approval  of  the  Administrator,  an 
engine  manufacturer  with  annual  sales 
of  less  than  50,000  engines  might  obtain 
in-use  engines  associated  with  itself  or 
its  equipment  manufacturer 

A  test  engine  would  be  nujuired  to 
have  a  maintenanc-e  history 
representative  of  actual  in-use 
conditions.  To  comply  with  this 
requirement  a  manufacturer  would 
question  the  end  user  regarding  the 
accumulated  usage,  maintenance, 
operating  conditions,  and  storage  of  the 
test  engine. 

The  manufacturer  would  perfonu 
minimal  set-to-spec  maintenance  on  a 
test  engine.  Maintenance  would  include 
only  what  is  listed  in  the  ouTier's 
instructions  for  engines  with  the 
amount  of  service  and  age  of  the 
acquired  test  engine.  One  valid  emission 
test  would  be  required  for  each  in-use 
engine.  Finally,  if  a  selected  in-use 
engine  failed  to  comply  with  any 
applicable  certification  emission 
standards,  the  manufadurer  would  be 


responsible  for  determining  the  reason 
for  noncompliance. 

In-use  test  program  reporting 
requirements:  The  manufacturer  would 
be  required  to  submit  to  the 
Administrator  by  January  30  of  each 
calendar  year  all  emission  testing  results 
generated  from  the  in-use  testing 
program.  At  the  Administrator's  request, 
a  manufacturer  would  be  required  to 
provide  documents  used  in  the 
procurement  process,  including  criteri.i 
used  in  the  procurement  screening 
process  and  information  from  the  end 
user(s)  related  to  use.  maintenance,  and 
storage  of  the  selected  engines. 

EPA  is  aware  that  engine 
manufacturers  may  have  near-term 
concerns  regarding  testing  capacity  and 
the  burden  this  type  of  program  may 
impose  on  a  newly  regulated  intlustrv. 
EPA  requests  comments  on  the  lack  of 
in-use  standards,  the  la(,k  of  in-use 
enforcement,  all  elements  of  this 
proposed  testing  requirement,  and  on 
possible  alternative  designs  of  In  use 
testing  programs  (such  as  a  joint 
program  between  manufacturers  and 
EPA)  or  enforcement  that  may  be  more 
effective,  giving  consideration  to  the 
limited  lead  time  and  duration  of  the 
Phase  1  program. 

11.  Certificate  of  Conformity. 
Requirements  of  Certification 

Any  manufacturer  of  a  small  SI  engine 
would  be  responsible  for  obtaining  from 
the  Administrator  a  certificate  of 
conformity  covering  any  engine 
introduced  into  commerce  in  the  United 
States,  btrfore  such  an  engine  is  sold, 
offered  for  sale,  introduced  or  delivered 
for  introduction  into  commerce,  or 
imported  into  the  United  States. 

Section  203  of  the  CAA  does  not 
prohibit  the  production  of  vehif  Ifs  or 
engines  before  a  certificate  of 
conformity  is  issued  Vehicles  or 
engines  produced  prior  to  the  effe<:tive 
ilate  of  a  certificate  of  conformity  might 
also  be  covered  by  the  certificate  if  the 
following  conditions  were  met: 

•  The  engine  conformed  in  all 
respects  to  the  engines  described  in  the 
application  for  the  certificate  of 
conformity. 

•  The  v(>hicles  or  engines  were  not 
sold,  offered  for  sale,  introduced  into 
commerce,  or  delivered  for  introduction 
into  commerce  prior  to  the  effectne  date 
of  the  certificcite  of  conformity. 

•  The  Agency  was  notified  prior  to 
the  beginning  of  production  when  such 
production  would  start,  and  thp  Agency 
was  provided  full  opportunity  to  inspect 
and/or  test  the  engines  during  and  after 
their  production.  For  example,  the 
Agency  would  have  the  opportunity  to 
conduct  SEA  production  line  testing  as 
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if  the  engines  had  been  produced  after 
the  effective  date  of  the  certificate. 

EPA  is  proposing  that  a  number  of 
requirements  be  met  by  the  engine 
meinufacturer  prior  to  granting  a 
certificate  of  conformity.  As  is  the  case 
for  on-highway  vehicles  and  engines, 
the  proposed  regulations  would  make  it 
illegal  for  any  person  to  use  a  device  on 
a  nonroad  engine  which  senses 
operation  outside  normal  emission  test 
conditions  and  reduces  the  ability  of  the 
emission  control  system  to  control  the 
engine's  emissions.  To  guard  against  use 
of  these  devices,  EPA  would  reserve  the 
right  to  require  testing  of  a  certification 
test  engine  over  a  modified  test 
procedure  if  EPA  suspected  a  defeat 
device  was  being  used  by  an  engine 
manufacturer  on  a  particular  engine.  In 
addition,  use  of  defeat  devices  would  be 
considered  a  prohibited  act  subject  to 
civil  penalties. 

Engines  equipped  with  adjustable 
operating  parameters  would  have  to 
comply  with  all  the  regulations  with  the 
parameters  adjusted  to  any  setting  in  the 
full  range  of  adjustment.  For  example, 
this  could  include  adjustment  of  the 
high-speed  needle  for  alteration  of  the 
air/fuel  ratio  or  adjustment  of  the  speed 
set  screw.  This  would  ensure  that 
changes  to  the  adjustable  operating 
parameters  that  might  readily  occur  in 
use  would  not  cause  the  engine  to  fail 
to  comply  with  these  regulations. 

EPA  is  proposing  to  require  that 
manufacturers  label  each  engine  and 
that  the  label  meet  the  same 
requirements  with  respect  to  durability 
and  visibility  as  required  in  the  current 
on-highway  program.  The  engine 
manufacturer  would  be  responsible  for 
proper  labeling  of  engines  from  each 
engine  family.  In  addition,  EPA  is 
proposing  labeling  requirements  for 
vehicle  and  equipment  manufacturers  if 
the  engine  label  is  obscured. 

EPA  is  also  proposing  that  each 
engine  must  have  a  unique  engine 
identification  number  which  may  be 
part  of  the  engine  label  or  engraved  on 
the  engine.  Such  identification  is 
necessary  for  tracking  individual 
engines.  Use  of  engine  identification 
numbers  would  facilitate  setting  up  h 
tracking  system  and  allow 
manufacturers  to  sample  in-use  engines 
for  their  programs.  This  identification 
would  be  essential  for  development  of  a 
long-term  in-use  durability  program. 
EPA  requests  comment  on  the  labeling 
proposal  as  well  as  on  current  engine 
identification  practices  within  the 
industry. 

Finally,  EPA  also  proposes  to  require 
that  all  engine  crankcases  must  be 
closed  to  preclude  the  emissions  that 
f)ccur  when  a  crankcase  is  ventc^d  to  the 


atmosphere.  Since  most  currently 
produced  engines  do  have  closed 
crankcases,  EPA  believes  this 
requirement  would  impact  relatively 
few  manufacturers.  Finally,  small  SI 
engine  noise  levels  would  not  be 
allowed  to  increase  as  a  residt  of  this 
rule. 

EPA  requests  comment  on  these 
proposed  certification  requirements. 
While  EPA  is  today  proposing  vehicle 
and  equipment  manufacturer  labeling 
responsibilities.  EPA  is  considering 
whether  to  instead  make  engine 
manufacturers  responsible  for  ensuring 
that  the  emission  control  label  is  visible 
once  the  certified  engine  is  incorporated 
into  a  given  piece  of  nonroad 
equipment.  EPA  requests  comment  on 
this  specific  issue  as  well. 

12.  Vehicle/Equipment  Manufacturer 
Requirements 

Commencing  on  this  rule's  efftx;tive 
date,  manufacturers  of  small  SI  vehicles 
and  equipment  and  importers  would  be 
prohibited  from  introducing  into  U.S. 
commerce  any  vehicle  or  equipment 
powered  by  a  small  SI  engine  which 
does  not  incorporate  the  appropriate 
certified  handheld  or  nonhandheld 
engine.  Failure  to  do  so  would  make  the 
equipment  manufacturer  liable  for  the 
assessment  of  civil  penalties.  EPA  is 
proposing  this  requirement  because  it  is 
concerned  that  engines  certified  to  meet 
handheld  engine  standards  may  in  fact 
be  used  in  nonhandheld  equipment. 
This  would  significantly  and  negatively 
impact  air  quality  benefits  which  are  to 
accrue  as  a  result  of  this  rule.  Due  to  the 
potential  for  engines  in  different 
categories  to  be  substituted  for  one 
another,  this  prohibition  would  ensure 
that  the  regulated  engines  are  used  in 
appropriate  applications. 

As  noted  Hho\  e,  EPA  is  proposing  to 
require  that  the  original  emission 
control  engine  label  is  visible  once  the 
certified  engine  is  placed  in  the  vehicle 
or  equipment.  If  the  engine  label  is 
obscured  as  a  result  of  the  vehicle  or 
equipment  manufacturer's  placement  of 
the  engine  in  the  nonroad  vehicle  or 
equipment,  the  vehicle  or  equipment 
manufacturer  would  be  required  to 
attach  an  identical  but  supplemental 
label,  in  a  readily  visible  location  on  a 
part  necessary  for  normal  vehicle  or 
equipment  operation  before  it  is 
introduced  into  United  States 
commerce. 

Section  213  gives  EPA  the  authoritv  to 
require  nonroad  equipment 
manufacturers  to  use  certified  nonrr)ad 
engines.  For  further  discussion,  see 
"V'.F.  Nonroad  Engine  and  Vehicle 
Definitions." 


13.  Certification  Procedures — 
Application  Process 

The  engine  manufacturer  would  ha 
required  to  submit  an  application  to 
EPA  requesting  a  certificate  of 
conformity  for  each  engine  family  for 
every  model  or  calendar  year. 
Certificates  would  be  issued  to  cover 
production  for  a  single  model  year.  St!c 
"V.  VV.  Duration  of  Certificates  of 
Conformity.  Definition  of  Model  Year. 
Annual  Production  Period"  for  further 
discussion  of  these  issues.  An 
application  for  a  certificate  would  be 
submitted  ever>-  model  year  even  when 
the  engine  family  does  not  change  from 
the  previous  certificate,  although 
representative  test  data  could  be  reused 
in  the  succeeding  model  year's 
application.  If  the  emissions  from  the 
test  engine  were  below  the  applicable 
standards  and  EPA  believed  that  all 
other  requirements  of  the  regulation 
were  met.  EPA  would  issue  a  certificate 
of  conformity  for  that  engine  family. 

The  application  would  need  to 
provide  EPA  with  sufficient  information 
to  determine  the  appropriate  test  results 
and  emission  characteristics  of  the 
engine  family.  It  would  also  allow  EPA 
to  determine  test  engine  compliance 
with  the  applicable  emission  standards 
in  a  timely  manner.  It  would  be 
important  that  the  engine  manufacturer 
succinctly,  fully,  and  accurately  submit 
all  pertinent  information  to  EPA  and 
maintain  internal  records  which  could 
be  easily  accessed  if  such  access  is 
determined  to  be  necessary'  by  EPA. 

If  changes  to  an  engine  family 
configuration  occur  after  the  application 
is  submitted  which  cause  the  changed 
version  to  be  the  engine  family's  worst 
case  emitter,  then  emission  testing  of 
the  changed  version  is  required. 
Additionally,  the  Adminislr  itor  may 
require  a  manufacturer  to  coiul  ,i  i 
testing  to  demonstrate  complian<:e. 

The  application  would  be  submitted 
to  the  United  States  Environmental 
Protection  Agency.  Certification 
Division,  Office  of  Mobile  Sources.  2.5()5 
Plymouth  Road.  Ann  Arbor,  Ml  48105. 
A  second  copy  of  the  application  would 
be  forwarded  to  Manufacturers 
Operation  Division.  Office  of  Mobile 
Sources.  401  M  St..  S\V  (Mail  Code 
6405J).  Washin^on.  DC  20460.  The 
application  would  include  the  following 
information: 

•  A  description  of  the  basic  engine 
design  including  engine  family 
specifications. 

•  A  complete  description  and 
e.xplanation  of  how  the  emission  control 
system  operates,  including  a  detailed 
description  of  all  emis.sion  control 
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(nr.pon«nls,  and  a  listing  nf  thf!  engine 
lid  erni.ssion  control  calibrations, 

•  Part  ni.nibers  for  all  emission 
(jontrol  components  which  might 
II  asonably  be  expected  to  affer  t 

missions, 

•  Proposed  test  engine  selection  and 
Ipe  rationale  for  such  a  selection. 

•  A  description  of  the  test  engine 
ttirting  instructions,  hid,  and 

ll  hricants  to  be  used, 

•  A  description  of  the  operating  cvde 
(id  the  ser\'ice  accumulation  period 

1  ((( essary  to  break  in  the  test  engine. 

•  A  description  of  all  adjust.ible 
iierating  parameters. 

•  Information  relating  whv  the 
yjl^ysical  limits  or  stops  used  to  establish 

3  physically  adjustable  range  of  each 
d^rameter  were  el"f<->cti\'e, 

A  description  of  the  rated  r,pe«»d(s) 
a|i  d  powi?r(s)  within  the  engine  familv. 

•  Fuel  flow  rates  for  each 
n figuration  within  the  engine  familv. 

•  The  proposed  maintenance 

i  i5tructions,  the  emission  warrantv.  and 
cjjiission  control  lab*>l. 

All  test  data  obtained  by  the 
rihnufacturer  on  the  te;>;  engine, 

A  description  of  the  test  facilities, 
litt  equipment,  and  test  prot  edures, 

»  A  section  which  incorporated  any 
ri  .'isions  or  amendments  to  the 
jplication.  including  any  prodoction 
1  anges, 

»  A  list  of  official  manufacturer 
)  ntacts,  organizational  chart,  and 
1  ii\  idual  designated  to  receive  the 
cj^ptificale  of  conformity. 

The  projected  annual  sales  for  the 
ejihine  faiTiily. 

>  A  statement  indi(.ating  which 
information  in  the  application  was 
cwfidential,  and 

•  An  unconditional  statement 

CI!  lifving  that  all  engines  in  the  engine 
fiiiiily  complied  with  all  the 
n  (  uirements  of  the  Clean  Air  Act  and 
tf  is  regulation.  - 

11  Certification  Procedures — Testing 
Oi  erview  and  Preliminaries 

i!PA  is  proposing  that  the  emission 
If  \el  used  to  certify  an  engine  family  be 
e(  lal  to  the  highest  emission  test  level 
n  J  orled  fur  any  engine  configuration  in 
\Yi  t  family.  The  engine  manufacturer 
i'[  uld  be  responsible  for  selecting  and 
testing  one  engine  from  each  engine 
far  lily  which  is  most  likely  to  be  that 
engine  family's  worst  case  emitter.  The 
(  riterion  for  selecting  the  worst  case 
engine  would  be  that  engine 
((jnfiguration  which  has  the  highest 
w|!jghled  brake-specific  fuel 
(.onsumption  over  the  appropriate 
engine  lest  cj'cle.  EPA  could  vt^rif^'  the 
test  results  by  requiring  Administrator 
U'i  ing  of  this  engine.  KPA  would  also 


have  the  option  to  test  any  available  test 
engine  representing  other  configurations 
in  the  engine  family. 

Before  emission  testing  was  carried 
out,  the  manufacturer  would  perform 
service  accumulation  on  each  test 
engine  over  the  dynamometer  hour 
accumulation  cycle  of  its  choice  bascnl 
on  good  engineering  practices  (for 
example,  a  cycle  representative  of 
typical  "break-in"  ojDeration  of  a  new 
production  engine  in  actual  usn).  For 
each  engine  family,  the  manufacturer 
would  determine  the  number  of  hours 
required  to  stabilize  the  emissions  of  the 
test  engine.  However,  the  number  of 
hours  which  the  manufactunir  chose 
could  not  exceed  12  hours.  EPA  does 
not  believe  a  break-in  time  greater  that 
12  hours  is  necessary  to  stabilize  new- 
engine  emissions.  In  addition,  this 
cutoff  is  necessary  to  ensure  that  EPA 
gets  an  equitable  view  of  stabiliztd 
emissions  over  all  engine  families 
which  may  vary  with  respect  to  HC  and 
CO  emission  degradation  and  NOx 
emission  improvement  with  time.  The 
manufacturer  would  maintain,  and 
provide  in  its  application  to  the 
Administrator,  a  record  of  the  rationale 
used  both  in  making  the  dynamometer 
cycle  .selection  and  in  making  the 
ser\'ice  accumulation  hours 
determination. 

The  manufacturer  would  be  required 
to  condiift  emission  tests  of  seltH;ted 
i'ngine(sj  using  the  proposed  test 
procedure  discussed  heniin.  Finallv.  the 
proposed  Tuie  does  provide  for 
.Administrator  approval  of  special  test 
procedures  if  the  small  SI  engine  is  not 
capable  of  being  satisfactorily  tested 
under  the  proposed  test  procedures. 

15.  Certification  Procedures — Emission 
Test  Procedure  for  HC.  CO,  and  NOx 

EPA  is  proposing  a  single  test 
proc:iHlure  with  three  different  test 
cycles  for  measuring  HC,  CO,  and  NO.. 
One;  cycle  would  be  for  all  Class  III.  rV'. 
and  V  engines  (Cycle  C),  while  two 
cycles  would  be  possible  for  C:lass  I  and 
li  engines  (Cycles  A  and  B). 

Cycle  B  would  only  be  ascil  for  those 
Class  I  and  II  engine  families  in  which 
100  percent  of  the  engines  were  sold 
with  a  governor  which  maintained 
engine  speed  within  ±  two  percent  of 
rated  speed  (rated  speed  means  the 
speed  at  which  the  manufacturer 
specifies  the  maximum  rated  power  of 
an  engine)  under  all  operating 
c;onditions.  Cycle  B  would  be  a  ti-mode 
steady  state  cycle  consisting  of  five 
power  modes  at  rated  speed  and  one  no- 
load  mode  at  idle  speed.  For  all  other 
{'lass  I  and  II  engines,  the  test  cvde  to 
be  used  would  be  Cytrle  A.  Clyde  A 
would  be  identical  to  Cycle  B,  excitpt 


the  five  power  modes  would  l)e  .--lui  at 
intermediate  engine  speed  (inir  rmediate 
speed  is  defined  as  85  pene.nf  of  rated 
speed). 

For  Class  III.  IV',  and  V  engines,  the 
engine  manufacfun;r  would  be  required 
to  use  Cycle  C.  Cycle  C  is  a  2  mc»de 
steady  state  cycle  consisting  of  one 
power  mode  (at  rated  speed)  and  one 
no-load  mode  at  idle  speeil.  The  test 
modes  for  each  cycle  would  be  nin^in 
a  prescrib(?d  order. 

The  three  test  cycles  (modes  .mc! 
power  settings)  doc  umented  in  the 
proposed  regulations  are  based  on  work 
perform.ed  by  the  Society  of  Aufomoti\.- 
Engin;^;r's  (SAE)  Small  Engine 
Cominit;.>e.  The  SAE  Small  Engiae 
Committee  has  publi.shed  a 
recomn.r-nded  practice  for  measuring 
gaseous  exhaust  emissions  from  small 
utility  engines  typically  less  thnn  20 
k\V.  This  recommeiidod  prcKci'vire  is 
known  as  SAE  J1088.  Test  Cvdes  A.  B. 
and  C  are  all  taken  f.-om  J1088.  Th« 
mode  weighting  factors  are  taken  from 
work  performed  by  C  J\RB. 

In  addition,  the  International 
Standards  Organization  (15>0)  h.is 
published  recommended  test  cvc  les  for 
measuring  exhaust  emissions  from 
rciciprocating  internal  combustion 
tfngines.  Recommendf»d  exhaust  gas 
measurement  procedures  and  test  cvdes 
for  reciprocating  intiirnal  combu.^tion 
engines  are  contained  in  I.SO  81 7H.  Pari 
■I  ISO  has  three  test  c  ycles  fcjr  spiirk- 
ignition  engines  less  than  20  k\V  termed 
CI,  C2,  and  03  which  are  identic  al  to 
SAE  Cycles  A,  B.  and  C.  respec  tively 

EPA  believes  the  proposed  ti^sl 
procedures  are  adequate  for  the 
proposed  emission  standards  The 
purpose  of  a  certification  test  procedure 
is  to  adequately  represent  the  emission 
levels  produced  by  the  test  engine  when 
it  is  used  in  actual  operation.  The  Ji^t 
procedure  in  this  proposed  rule  does 
this.  The  6-mode  test  cycles  (Cvcle  A 
and  Cycle  B)  used  for  Class  I  aed  II 
engines  and  the  2-mcjde  cycle  lC.\iUi  (.) 
used  for  Class  IH,  IV.  and  V  enginc^s 
were  developed  by  the  Society  of 
.\utomc)tive  Engineer's  Small  Engine 
Committee  to  cover  the  brcDad  range  of 
engine  operating  conditions  seen  by 
small  engines.  The  weighting  fac  tors 
were  developed  by  CARB  using  data 
supplied  by  the  small  engine  industry. 
The  weighting  factors  are  intended  to  be 
repriisenfative  of  the  modes  (speed  and 
power  c;onditions)  u.sed  by  the  broad 
range  of  small  gasoline  engines.  The 
Agency  believes  these  weighting  factors 
are  sufficient  for  this  projxised  rsde. 
The  methods  used  to  measim*  the 
gaseous  emissions  of  HC,  CO,  and  NOx 
for  all  small  engines  would  be 
independent  of  the  type  of  engini'  and 
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test  cycle.  EPA  proposes  to  allow 
manufacturers  to  sample  emissions 
using  either  the  Raw  Gas  Method  (raw) 
or  the  Constant  Volume  Sampling 
Method  (CVS).  Using  either  method, 
each  test  engine  would  be  stabilized  at 
each  mode  before  emission 
measurement  began.  After  stabilizing 
the  power  output  during  each  mode,  the 
concentration  of  each  pollutant,  exhaust 
volume,  and  fuel  flow  would  be 
determined.  The  measured  values 
would  be  weighted  and  then  used  to 
calculate  the  grams  of  exhaust  pollutant 
emitted  per  kilowatt-hour. 

SAE  J1088  contains  a  recommended 
procedure  for  the  measurement  of 
gaseous  emissions  using  the  Raw  Gas 
Method.  A  recommended  testing 
procedure,  such  as  SAE  J1088  or  ISO 
8178,  by  definition  allows  sufficient 
flexibility  for  individual  manufacturers 
to  develop  unique  features  in  their  test 
procedures  while  still  being  within  the 
allowable  guidance.  This  flexibility  is 
not  a  desirable  feature  in  a  regulatory 
program  where  both  manufacturers  and 
EPA  want  to  ensure  uniformity  between 
test  labs,  since  conformity  and 
compliance  testing  decisions  are 
binding  on  the  parties  involved.  For  this 
reason,  the  test  procedures  proposed  by 
EPA  are  not  identical  to  SAE  11088  or 
ISO  8178.  but  are  compatible  with  those 
procedures. 

EPA  understands  the  importance  of 
compatibility  between  the  EPA 
proposed  test  procedures  and  those 
used  to  demonstrate  emission 
compliance  for  other  regulatory  agencies 
within  the  U.S.  and  throughout  the 
world.  Compatibility  allows  a 
manufacturer  to  exercise  the  cost 
efficiencies  of  using  one  engine 
configuration  to  demonstrate  emission 
compliance  in  more  than  one  market. 
EPA  has  tried  to  establish  a  test 
procedure  that  is  compatible  with  both 
CARB's  utility  engine  test  procedure 
and  with  ISO  8178.  As  a  result.  EPA 
expects  that  a  manufacturer  using  the 
resultant  EPA  procedure  would  also 
meet  the  CARB  and  ISO  requirements. 
However,  since  the  SAE  and  ISO 
procedures  are  recommended  practices 
and  do  not  have  stringent  test  parameter 
tolerances,  a  manufacturer  using  the 
SAE  or  ISO  procedure  may  or  may  not 
meet  EPA  requirements. 

16.  Administrator  Testing 

EPA  is  proposing  Administrator 
testing  provisions  that  allow  EPA 
flexibility  in  determining  when  and 
where  engine  testing  may  occur.  This  is 
necessary  given  EPA's  limited  testing 
facilities. 

Specifically,  this  provision  would 
allow  EPA  to  require  test  engine  testing 


at  any  given  location,  including  at  a 
manufacturer's  facility.  The 
Administrator  would  be  empowerf>d  to 
require  the  manufacturer  to  make 
available  such  instrumentation  and 
equipment  that  was  specified  by  the 
Administrator.  Any  testing  conducted  at 
a  manufacturer's  facility  would  be 
scheduled  by  the  manufacturer  as 
promptly  as  possible.  Authorized  EPA 
personnel  would  be  given  access  to  the 
facilities  to  observe  such  testing. 

17.  Catalyst  Durability 

EPA  expects  the  emission  controls 
used  to  meet  the  exhaust  emission 
standards  specified  in  this  rulemaking 
to  be  durable  so  that  emission  reduction 
benefits  are  realized  not  only  when  the 
engines  are  new.  but  also  during 
operation  in-use,  over  time.  Ahhough 
EPA  is  not  proposing  full  emission 
control  system  durability  demonstration 
requirements  in  this  notice, 
manufacturers  are  fully  expected  to 
design  such  systems  to  be  effective 
under  normal  in-use  operating 
conditions  over  time.  Full  emission 
control  system  durability  demonstration 
requirements  are  expected  to  be 
included  in  the  Phase  2  regulations  for 
small  SI  engines.  However,  EPA  has 
concerns  that  certain  emission  control 
components,  namely  catalysts,  warrant 
separate  consideration.  Therefore,  EPA 
is  proposing  durability  demonstration 
requirements  for  catalysts  in  this  notice 
as  discussed  in  greater  detail  in  "V.  U. 
Catalyst  Durability." 

18.  Information  Requirements, 
Application  for  Certificate  of 
Conformity,  Amendments 

This  rule's  information  retention 
requirements  are  similar  to  those 
proposed  in  the  nonroad  large  CI  rule. 
EPA  believes  that  the  proposed 
information  requirements  are  sufficient 
to  adequately  determine  compliance 
with  this  regulation  and  the 
appropriateness  of  awarding  a  certificate 
of  conformity. 

A  manufacturer  would  be  responsible 
for  retaining  certain  information 
applicable  to  each  test  engine  along 
with  copies  of  the  submitted 
applications  for  individual  certificates 
of  conformity.  A  manufacturer  would 
also  be  required  to  submit  an 
amendment(s)  to  the  application  or 
certificate  of  conformity  whenever 
additional  small  SI  engines  were  added 
to  an  engine  family  or  changes  were 
made  to  a  product  line  covered  by  a 
certificate  of  conformity.  Notification 
normally  would  occur  prior  to  either 
producing  such  engines  or  making  such 
changes  to  a  product  line. 


19.  Selective  Enforcement  Auditing 
Program 

EPA  is  proposing  to  conduct  a 
Selective  Enforcement  Auditing  (SEA) 
program  of  small  SI  engines  as 
authorized  by  section  213  of  the  CAA. 
The  small  engine  SEA  program  would 
be  an  emission  compliance  program  for 
new  production  small  SI  engines  in 
which  manufacturers  would  be  required 
to  test  engines  as  they  leave  the 
assembly  line,  with  EPA  oversight. 
Through  SEA  testing,  EPA  could 
determine  with  reasonable  statistical 
certainty  whether  or  not  tested  engine 
families  were  in  compliance  with  the 
Act. 

EPA  believes  that  an  SEA  program  is 
necessary  to  verify  that  production 
engines  comply  with  applicable 
regulations.  Since  certification  would  be 
based  on  preproduction  prototype 
engines  which  often  contain  specially 
built  and  installed  components, 
production  engines  could  still  fail  to 
meet  emission  standards  if  quality 
control  was  inadequate.  SEAs  would 
provide  a  means  to  test  actual 
production  engines  as  they  came  off  the 
assembly  line.  Since  no  in-use 
enforcement  program  is  being  proposed 
for  small  SI  engines.  SEA  provides  the 
only  opportunity  for  EPA  to  determine 
the  compliance  of  production  engines. 

EPA  would  assign  a  limit  to  the 
number  of  SEAs  each  manufacturer 
could  receive  during  a  model  year.  As 
in  the  on-highway  SEA  program,  this 
annual  limit  would  be  used  to  provide 
assurance  to  manufacturers  that  EPA 
would  not  significantly  overburden  a 
manufacturer  with  an  unreasonable 
number  of  audits  during  the  model  year 

Each  SEA  would  be  an  audit  of  one 
engine  family,  and  each  passing  audit 
would  count  toward  the  manufacturer's 
annual  limit.  EPA  is  proposing  an 
annual  limit  of  two  for  each 
manufacturer  with  projected  annual 
production  of  less  than  100.000  engines. 
For  manufacturers  with  annual 
production  of  100.000  or  more  engines 
the  annual  limit  would  be  the  grt:ater  of 
either  two  or  the  number  determined  by 
dividing  the  number  of  engine  families 
certified  in  that  model  year  by  five,  and 
rounding  to  the  nearest  whole  number. 
For  example,  a  manufacturer  with  a 
projected  annual  United  States 
production  of  600,000  engines  with  13 
certified  engine  families  would  have  an 
annual  limit  of  three,  and  a 
manufacturer  with  a  projected  annual 
production  of  300,000  small  SI  engines 
and  22  engine  families  would  have  an 
annual  limit  of  four. 

EPA  believes  this  method  of 
determining  annual  limits  is  most 
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appropriate  for  the  small  SI  engine 
industry.  EPA  is  proposing  the 
minimum  annual  limit  of  two  because 
manufacturers  may  change  production 
during  the  model  year.  If  a  manufacturer 
passed  an  SEA  early  in  a  model  year, 
the  manufacturer  might  subsequently 
implement  changes  in  its  production 
process  which  could  increase  engine 
emissions.  With  an  annual  limit  of  two. 
EPA  would  have  the  Raxibility  to  audit 
a  manufacturer  early  in  the  model  year. 
and  then  return  later  in  the  model  vear 
if  that  manufacturer  implemented  a 
change  in  production  which  could 
increase  engine  emissions. 

As  described  above.  EPA  is  also 
proposing  that  manufacturers  with 
projected  annual  production  of  100.000 
small  SI  engines  or  more  may  have  an 
annual  limit  of  more  than  two.  EPA 
believes  it  might  be  necessary  to 
c  conduct  more  than  two  SEAs  on  larger 
( igine  manufacturers  when  they  have  a 
latrge  variety  of  engine  families.  When 
ir^nufacturers  have  a  variety  of  engine 
f  ajmilies,  an  SEA  migh'.  only  check  a 
jriiall  portion  of  the  manufacturers" 
{itoduction.  Therefore,  by  dividing  the 
I  umber  of  engine  families  certified  by 
larger  manufacturers  by  five,  EPA  could 
establish  a  higher  annual  limit  for  those 
I  manufacturers  with  a  variety  of  engine 
f  aknilies  with  different  emission 
characteristics.  Manufacturers  with 
ijwer  production  should  be  assured  that 
lil'A  would  not  overburden  its  limited 
tit  facilities  with  SEAs. 

lAnnual  limits  would  act  as  a  cap  and 
\i'buld  not  necessarily  be  the  actual 
r  limber  of  audits  a  manufacturer 
rejceived.  EPA  would  not  exceed  a 
rijanufacturer's  annual  limit  unless  the 
>Lgency  had  reason  to  believe 
r  incompliance  was  occurring.  EPA 
rafauests  comment  on  the  proposed 
Method  for  determining  annual  limits. 
The  SEA  program  strives  to  encourage 
manufacturers  to  perform  self-auditing 
aind  promptly  remedy  the  emission 
noncompliance  it  discovers.  Therefore. 
EPA  would  consider  reducing  the 
number  of  audits  conducted  by  the 
4gency,  minimizing  audits  of  engine 
ffimilies  which  are  unusually 
k  urdensome  to  audit,  or  both  options,  if 
t  IE  manufacturer  provided  substantial 
c  ^ta  to  demonstrate  conformity  of  actual 
production  engines  with  the  applicable 
emission  standards.  EPA  suggests  that 
r^anufacturers  unfamiliar  with  seif- 
aUditing  review  existing  on-highway 
programs,  such  as  CARB's  Quality  Audit 
Program  or  the  manufacturers' 
Assembly  Line  Test  Data,  for  guidance 
in  implementing  an  in-house  auditing 
program.  Examples  of  audit  programs 
are  available  in  the  docket  for  this 
rulemaking. 


EPA  would  review  self-audit  data  and 
procedures  used  in  acquiring  the  data  to 
assess  the  validity  and 
representativeness  of  each 
manufacturer's  self-audit  program.  The 
primary  criteria  EPA  would  use  in 
evaluating  the  in-house  programs  are 
sample  size,  randomness  within  the 
family  of  the  audited  engine(s). 
frequency  of  testing,  and  the  applicable 
required  test  procedures.  EPA  would 
discount  the  value  of  any  self-audit  data 
if  the  Agency  received  indications  of 
noncompliance  or  concluded  that  the 
data  were  invalid,  incomplete, 
unrepresentative,  or  insufficient.  In 
addition,  manufacturers  with  a 
comprehensive  self-audit  program 
would  be  subject  to  spot  checks  with 
EPA  oversight  to  provide  EPA  assurance 
of  compliance.  EPA  requests  comment 
on  this  issue. 

Manufacturers  would  be  notified  of  an 
SEA  by  means  of  a  test  order.  This  test 
order  would  specify  the  engine  family  to 
be  audited.  EPA  might  also  spec  ify  an 
engine  configuration  or  range  of 
configurations  from  a  family  to  be 
audited.  However,  EPA  would  reserve 
the  option  to  select  all  configurations 
within  an  engine  family  for  an  SEA.  To 
minimize  the  burden  on  manufarturers. 
EPA  would  consider  requests  by 
manufacturers  to  excl'^le  particular 
engines  or  engine  configurations  from  a 
test  sample.  Justification  for  such 
requests  could  be  to  avoid  a  delav  in 
shipment  of  urgent  customer-ordered 
engines  or  to  minimize  test  eel!  set-up 
time  by  selecting  engines  of  sin;i  !ar 
physical  configurations. 

Test  orders  would  include 
information  relevant  to  the  SEA.  The 
test  order  would  indicate  any  specific 
procedures,  such  as  the  time  to  begin 
selecting  engines,  during  the  course  of 
the  audit.  Additionally,  the  test  order 
would  authorize  EPA  enforcement 
officers,  upon  presentation  of 
enforcement  credentials,  to  inspect 
engine  production,  test  facilities,  storage 
facilities,  and  records  necessary  to 
establish  compliance  with  nonroad 
regulations. 

Due  to  differences  between  the  small 
SI  industry  and  the  on-highway 
industry,  EPA  is  proposing  that  some 
aspects  of  the  on-highway  SEA  program 
be  modified  for  small  SI  engines. 
Historically,  on-highway  engine  SEAs 
have  been  conducted  on  engine 
configurations:  a  specific  engine  family, 
an  engine  code,  a  rated  speed  and  an 
emission  control  system.  EPA  believes 
that  making  an  entire  small  engine 
family  subject  to  an  audit  would  lead 
manufacturers  to  use  extra  care  when 
grouping  engines  in  a  family. 
Consequently,  EPA  is  proposing  that 


nonroad  SEAs  be  conducted  by 
sampling  engines  from  within  an  i  ugine 
family.  EPA  requests  comments  en  this 
aspect  of  the  program. 

SEA  engines  would  typically  be 
selected  from  a  point  of  final  engine 
assembly  or  from  a  storage  or  shipping 
fdcihty.  Most  often,  this  selection  point 
would  be  at  the  end  of  the  engine 
assembly  line,  where  no  farther  q^Uility 
control  procedures  happen  or  parts 
would  be  installed  on  ihe  engines. 
Selection  o[  imported  engines  could 
occur  at  a  port  of  entry.  SEA  eng:n<>.>. 
could  not  receive  any  additional 
inspections  or  quality  control  oth*-;  than 
that  of  normal  production  engines  and 
pre-test  safety  checks  Engines  would  be 
tested  in  the  same  order  as  they  uere 
selected.  EPA  requests  comment  on  the 
feasibility  of  selecting  equipment,  then 
removing  ilie  engine  for  audit  testing. 

EPA  proposes  to  include  ports  ol 
entry  or  storage  locations  in  the  I  'iiitpd 
States  as  locations  for  EPA  select  in  of 
foreign-  produced  small  SI  engines  for 
SEA  emission  testing  at  laboratorit'.s  in 
the  United  States.  The  location  of  these 
selections  could  be  designated  bv  the 
manufacturer  to  minimize  disnipiion 
and  shipping  costs.  The  manufact.-.rer 
would  be  responsible  for  ensuring  thai 
a  test  facility  in  the  United  States  was 
available  for  SEA  testing. 

"Port  selection"  would  assist  thi' 
Agency  in  reducing  its  travel  cnsl.-- 
Recently,  in  the  on-highway  prog'jin. 
EPA  has  had  requests  from  light-djty 
vehicle  manufacturers  to  conduct  port 
selection  during  SEAs  These  audiN 
were  performed  and  ran  smoothly   KPA 
might  permit  reasonable  mainten.:n«.e 
and  inspections  of  port-selected  ei\c;ines 
to  address  problems  that  could  r.-sjlf 
from  long-term  storage,  ocean  shippijig. 
or  repeated  handling.  EPA  requests 
comments  on  the  port  selection  asp<  1 1 
of  the  SEA  program. 

Prior  to  testing  SEA  engines, 
manufacturers  could  operate  eng:i:i'r>  to 
break  in  engine  components.  This  break- 
in  or  service  accumulation  of  an  .'^EA 
engine  family  would  follow  the  same 
procedures  and  could  be  up  to  12  hours 
or  the  same  number  of  break-in  hours 
accumulated  for  that  family's  emission 
data  engine  during  certification.  S<Tvice 
accumulation  would  be  performed 
expeditiously  and  in  a  manner  u-^ii-g 
good  engineering  judgment. 

Audit  engines  would  be  tested  using 
the  same  test  cycle,  either  Test  C\  c  ie  A. 
B,  or  C,  as  was  used  in  (  ertification. 
however,  deviations  allowed  in 
certification  from  the  full  test 
procedures  as  described  in  propoM  A  40 
CFR  part  90  would  not  be  permiil'.l  m 
SEAs. 
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KPA  is  proposing  that  small  SI 
engines  will  be  selected  for  SEA  testing 
at  a  rate  of  at  least  four  engines  per  day. 
unless  production  is  less  than  four 
engines  per  day.  To  minimize  delays  in 
shipment  of  engines  to  customers, 
manufacturers  could  test  the  first 
engines  selected  for  an  audit  while 
additional  engines  were  produced. 

The  total  number  of  engines  tested  in 
an  SEA  would  be  dictated  by  the 
number  of  engines  required  to  reach  the 
statistically  acceptable  pass/fail 
decision  within  the  sampling  plan 
applied.  EPA  is  proposing  a  sequential 
sampling  plan  for  small  SI  engine  SEAs. 
These  sampling  plans  have  been 
designed  to  meet  a  40  percent 
Acceptable  Quality  Level  (AQL)  and  to 
ensure  low  statistical  risks  of  incorrect 
pass/fail  determinations.  The  maximimi 
theoretical  percentage  of  failing  engines 
for  passing  an  SEA  is  40  percent.  EPA 
is  proposing  a  40  percent  AQL  for  the 
small  SI  engine  SEA  program.  EPA  has 
used  this  AQL  since  the  1970s  for  the 
on-highway  program,  and  EPA  currently 
has  no  reason  to  propose  a  different 
AQL  for  a  nonroad  program.  EPA  is 
proposing  that  the  small  SI  engine  SE.A 
program  use  the  same  sampling  plans 
used  for  the  on-highway  heavy-duty 
engine  SEA  program. 

EPA  proposes  that  engine 
manufacturers  with  projected  United 
States  annual  sales  of  7.500  or  greater 
^must  complete  a  minimum  of  two 
engine  tests  per  day  dicing  an  SEA. 
Engine  manufacturers  with  projected 
United  States  annual  sales  of  less  than 
7.500  would  be  required  to  complete  a 
mininnim  of  one  engine  test  per  day 
during  an  SEA.  A  valid  emission  test  or 
a  voided  test  would  each  count  as  one 
test  toward  metting  the  requirement. 

•  LP  A  requests  comments  on  this  aspect 
of  the  proposal 

A  test  engine's  pass  or  fail 
determination  would  be  made  by 
<:oniparing  final  test  results  to  the 
applicable  federal  emission  standard 
Within  five  working  days  of  the 
conclusion  of  an  audit,  manufai.turers 
would  be  required  to  submit  a  report  to 
h]'.\  summarizing  engine  test  results, 
test  procedures,  and  audit  events  such 
as  the  date.  time,  and  location  of  each 

•  test,  repairs  to  engines,  and  the  reason 
for  the  repair. 

Failure  of  an  SEA  could  result  in 
suspension  or  revocation  of  the 
ctjrtificate  of  conformity  for  that  family. 
To  have  the  certificate  reinstat«>d 
subsequent  to  a  suspension,  or  reissued 
subsequent  to  a  revocation,  the 
manufacturer  would  be  required  to 
lienionstrate,  by  showing  passing  data, 
tli.it  improvements,  modifications,  or 
r-.'j)lat:ement  had  brought  the  family  into 


compliance.  The  proposed  regulations 
include  hearing  provisions  which  allow 
the  manufacturer  to  challenge  EPA's 
suspension  or  revocation  decision  based 
on  application  of  the  sampling  plans  or 
the  manner  in  which  tests  were 
conducted. 

20.  Importation  of  Nonconforming 
.Small  SI  Engines 

p;PA  is  proposing  certain  restrictions 
on  the  importation  of  nonconforming 
small  SI  engines.  Such  restrictions  are 
based  in  part  on  the  existing  regulations 
for  the  importation  of  nonconforming 
motor  vehicles  and  motor  vehicle 
engines. 

U'hilu  EPA  provides  for  an 
Independent  Commercial  Importer  (ICI) 
program  for  motor  vehicles  and  motor 
vehicle  engines.  EPA  is  not  certain  that 
an  ICI  program  is  necessary  or  practical 
for  small  SI  engines.  For  the  on-highway 
program,  ICls  are  responsible  for  all 
aspects  of  compliance  required  of 
manufacturers  (e.g..  certification, 
testing,  labeling,  warranty,  recall, 
maintaining  records).  EPA  solicits 
conmient  on  the  need  for  an  ICI  program 
for  small  SI  engines.  Due  to  the 
uncertainty  about  the  need  for  an  ICI 
program.  EPA  is  proposing  in  the 
alternative  both  to  have  an  ICI  program 
that  parallels  that  of  the  on-highway 
program,  and  to  have  no  ICI  program  in 
the  final  rule.  EPA  currcmtly  favors  no 
ICI  program  for  small  SI  engines:  if  the 
.Agency  determines  not  to  promulgate  an 
ICI  program,  the  proposed  regulatory 
language  will  be  deleted  from  the  final 
rule. 

This  proposal  includes  a  special 
provision  for  individuals  to  import  a 
limited  numl»;r  of  nonconforming  small 
SI  engines  for  personal  use.  EPA  expects 
that  individuals  may  not  know  of  the 
regulations  applicable  to  small  SI 
engines  and.  without  this  once  in  a 
lifetimi;  exemption,  individuals  may  be 
stopped  at  a  port  of  entry  with  small  SI 
engines  and  equipment  infrluded  with 
their  personal  possessions. 
Additionally,  this  exemption  would 
relievt-  a  significant  burden  on  EPA  and 
the  U.S.  Customs  Service.  EPA  is 
proposing  that,  at  least  for  Phase  1  of 
these  regulations,  individuals  be 
permitted  to  import  up  to  three 
nonconforming  small  SI  engine.s  and  not 
have  these  engines  brought  into 
compliance  with  the  proposed 
standards.  This  is  a  one-time  exemption 
(for  one  importation)  in  which 
individuals  are  peniiitted  to  import 
these  engines  for  personal  use  and  not 
for  purposes  of  resale.  This  exemption 
would  not  require  prior  EPA  written 
approval.  Additional  small  SI  engines, 
aft(!ran  individual's  limit  of  three. 


would  not  be  permitted  to  be  imported 
under  the  proposal  unless  otherwise 
provided  under  another  exemption  or 
exclusion.  All  small  SI  engines 
imported  for  purposes  of  resale  would 
be  required  to  be  imported  and  modified 
by  an  ICI.  If  EIPA  does  not  finalize  an  ICI 
program,  such  engines  may  not  be 
imported  for  resale.  EPA  requests 
comment  on  this  proposed  exemption. 

Today's  proposal  also  provides 
certain  exemptions  to  the  restrictions  cm 
importing  nonconforming  small  SI 
enginiis.  These  include  exemptions  for 
repairs  and  alterations,  testing, 
precertification,  di.splay,  national 
security,  hardship,  small  SI  engines 
greater  than  20  original  production 
years  old,  and  certain  small  SI  engines 
proven  to  be  identical,  in  all  material 
respetts,  to  their  corresponding  United 
States  certified  versions.  These 
exemptions  would  also  include  the 
exclusion  of  nonconforming  engin«!S 
used  solely  in  competition. 

EPA  is  not  proposing  to  include 
provisions  for  a  catalyst  control  program 
for  small  SI  engines.  The  catalyst 
control  program  for  motor  vehicles 
consists  of  a  special  provision  for 
catalyst-equipped  vehicles  to  be 
operated  in  countries  where  the  catalyst 
may  be  poisoned  by  the  use  of  leaded 
fuel.  In  the  on-highway  catalyst  control 
program,  owners  may  either  have  the 
catalyst  removed  while  the  vehicle  is 
operated  outside  of  the  United  States  or, 
if  the  vehicle  is  driven  only  in  countries 
that  have  a  wide  availability  of 
unh^aded  gasoline,  demonstrate  by 
using  a  plumbtesmo  test  that  the  vehicle 
was  not  operated  on  leaded  fuel.  EVA  is 
not  proposing  a  catalyst  control  program 
for  small  SI  engines  because  EPA  does 
not  expect  that  U.S.  certified  small  SI 
engines  equipped  with  catalysts  will  be 
used  in  countries  that  do  not  have  a 
wide  availability  of  unleaded  fuel  and 
then  imported  into  the  United  States. 
Additionally,  EPA  has  no  knowledge  of 
the  extent  to  which  catalysts  will  be 
usfid  on  Phase  1  small  SI  engines.  L'PA 
requests  comments  on  the  absence  of  a 
cataly.st  control  progriun  and  llie  need 
for  suc:h  a  program  for  Phase  1  engines. 

Finally.  EPA  is  not  proposing  to 
include  a  provision  for  small  SI  engine 
Designated  Canadian  Importer  (DCl). 
EPA's  motor  vehicle  import  program  has 
a  special  provision  in  which  DCIs  may 
import  ajid  sell  Canadian  vehicles  that 
were  manufactured  to  be  identical  in  all 
material  respects  to  U.S.  certified 
counterparts.  Because  EPA  has  no 
indication  that  Canada  will  adopt  EPA's 
Phase  1  small  .SI  engine  standards, 
engines  imported  from  Canada  into  tin; 
United  States  will  likely  be 
nnnc:onforming  engines  and  thus  would 
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ot  Ih;  oligiblo  to  be  imported  by  a  small 
f^  1  engine  DCI.  Consequently,  EFA 
>;p(!Cts  that  provisions  for  small  SI 
-in.gino  DCI  are  unnecessary.  EPA 
■pquests  comment  on  the  absence  of  h 
X"I  program  ami  the  need  for  such  a 
irugrani  for  I'hase  1  engines. 

Importation  regulations  are  joint 
regulations  between  EPA  and  the  United 
3tat(is  Depart.'Ti' nt  of  the  Treasury 
u.stoms  Service).  The  citation  for 
nitod  States  Customs  Service, 
department  of  Treasury  regulations 
verning  import  requirements  is 
servHfi.  1  he  titatifin  will  be  inserted 
pen  promulgation  by  the  United  States 
ustoms  Service  of  the  applicable 
guldtions. 

ll.  Defect  Reporting  and  Voluntary 
ecail 

I  EPA  is  proposing  that  a  manufacturer 
:jf  small  SI  engines  file  a  defect 
ihformation  rnpojt  whenever  a 
nnaiuif.irturer  identifies  the  existence  of 
3  specific  (^mission-related  defect  in  25 
nrnuire  engines  in  a  single  engine 
iiuiiily  manufactured  in  the  same  model 
^lear.  However,  no  report  would  need  to 
]e  filed  if  the  defect  was  corrected  prior 
! )  the  sale  (jf  the  affected  engines  to  the 
i;ltimale  purchaser.  These  proposed 
rjporting  roquiremen's  are  similar  to  the 
rjquirements  found  in  the  on-highway 
:ri>gram.  EFA  is  currently  revising  the 
In-higJiway  reporting  program  and  new 
regulations  will  shortly  be  proposed. 
The  new  regulations  may  encompass 
loth  on-highway  and  the  nonroad 
ip<:tor.  < 

EPA  is  also  proposing  that  individual 
Danufact'.irers  establish,  when 
ippropriafe,  voluntary  recall  programs. 
rJ'A  is  proposing  limited  guidelines 
ihic.h  engine  manufacturers  would 
^lluw  when  undertaking  such  a 
](rogram  EPA  invites  comments  on  how 
ihch  a  voluntary  program  might  be 
jtfet.tively  stnictured. 

22.  Emission  Dt;f(K:t  Warranty 

Sequin-monts 
EPA  js  proposing  that  engine 
lanufacturers  provide  an  emission 
'arranty  for  the  first  two  years  of  engine 
ise.  The  two  yccir  warranty  period  was 
adopted  from  California's  lawn  and 
garden  n'gulations  to  reduce  the  burden 
0n  manufacturers  of  administering  two 
different  warranty  programs. 

EPA  is  also  considering  "hours  of 
engine  use'  as  an  alternative  measure 
for  the  warranty  period.  Under  this 
option,  an  engine  manufacturer  would 
tieed  to  install  some  form  of  metering 
device  to  track  the  hours  of  use  for  an 
engine.  EPA  solicits  comments  on  this 
metering  option,  the  feasibility  of 
')|utfitting  small  engines  with  such 


devices,  and  the  fnasibility  of  employing 
the  useful  life  hours  generated  in  the 
Nonroad  Study  as  a  measure  for  an 
hours-based  warranty  period. 

EPA  believes  that  a  warranty  program 
is  necessary  to  ensure  the  quality  of 
emission  control  components  and 
systems  that  are  u.ied  on  or  in  nonroad 
engines  and  also  to  protect  consumers 
from  costly  repairs  that  result  from 
manufacturing  defec  ts.  Furthermore,  a 
warranty  program  gives  the  engine 
owner/operator  the  incentive  to  get 
emission- related  system  failures 
repaired,  since  failures  to  the  emission 
control  system  do  not  always  affect  the 
ability  of  an  engine  to  work. 

The  warranty  rt^quirements  proposed 
today  are  consistent  with  emission 
defect  warranty  policies  developed  for 
on-highway  vehicles,  located  in  section 
207(a)  of  the  Act.  Manufacturers  of  new 
nonroad  engines  would  warrant  to  the 
ultimate  purchaser  and  each  subsequent 
purchaser  that  such  engine  was  (1) 
designed,  built,  and  equipped  so  as  to 
conform  at  the  time  of  sale  with 
applicable  regulations  under  section  213 
of  the  Act,  and  (2)  free  from  defects  in 
materials  and  workmanship  which 
cause  such  engine  to  fail  to  conform 
with  applicable  regulations  for  its 
warranty  period.  The  related  parts  and 
components  covered  by  section  207(a) 
are  detailed  in  an  advisory  parts  list 
issued  by  EPA  on  July  15, 1991,  and 
encompass  parts  and  systems  which  are 
or  may  be  used  on  small  SI  engines.  A 
copy  of  the  parts  list  is  in  the  public 
docket  for  this  rulemaking.  EPA  invites 
comments  on  this  parts  list  and  its 
applicability  to  small  SI  engines. 

EPA  is  currently  developing  more 
detailed  regulations  that  will  further 
clarify  manufacturers'  responsibilities 
under  section  207(a)  for  both  on- 
highway  and  nonroad  engines.  EPA  will 
rely  on  the  existing  207(a)  practices 
until  those  regulations  are  finalized. 

23.  Tampering  Enforcement 

Today's  action  would  make  it  illegal 
for  any  person  to  tamper  with  any 
emission-related  component  or  system 
installed  on  or  in  a  small  SI  engine.  EPA 
believes  that  an  engine  would  more 
likely  continue  to  meet  the  applicable 
emissions  standards  in-use  if  the  engine 
maintained  its  certified  configuration. 
Therefore,  EPA  believes  it  is  necessary 
to  impose  antitampering  provisions  for 
such  engines  and  is  proposing  that  the 
existing  policies  developed  for  on- 
highway  tampering  also  apply  to 
engines  included  in  this  rule.  See  Office 
of  Enforcement  and  General  Counsel; 
Mobile  Source  Enforcement 
Memorandum  No.  lA.  June  25.  1974.  A 


copy  of  this  memorar.;.!  im  is  in  the 
public  docket  for  th;s  lulemaking. 

V.  Discussion  of  Issues 

This  section  contains  further 
discussion  of  a  number  of  issues  raised 
during  the  development  of  this 
proposal. 

A.  Use  of  Metric  Units 

Metric  units  are  used  throughout  the 
proposed  rule  without  English 
equivalents.  This  is  done  in  compliance 
with  the  Metric  Conversion  Act  of  1975, 
as  amended,  and  Executive  Order 
12770,  July  25,  1981,  which  directs  all 
federal  agencies  to  use  metric  as  the 
primary  miit  in  regulations  by 
September  30. 1992  and  to  only  provide 
English  equivalents  when  the  affected 
party(s)  uses  English  as  the  primarv 
unit. 

EPA  acknowledges  slight  differences 
between  the  two  systems  and  the  use  of 
mixed  units  by  CARB.  Comments  are 
solicited  on  the  impact  of  using  only 
metric  units  or  the  need  for  including 
the  English  equivalent. 

B.  Use  of  Power  Rating  as  Cutoff  for 
Applicability 

EPA  is  proposing  to  limit  the 
applicability  of  this  action  to  engines  at 
or  below  19  kW  (25  horsepower)  rated 
power  as  compared  to  CARB's  25 
horsepower  limit.  EPA  considered 
limiting  the  regulation's  applicability 
based  instead  on  a  total  displacement, 
but  has  chosen  to  propose  a  power- 
based  cutoff  for  consistency  with  CARB. 

EPA  is  aware  that  the  measurement  of 
rated  power  is  subject  to  engine 
configuration  and  test  conditions,  and 
that  a  cutoff  based  on  power  might 
create  an  incentive  for  manufacturers 
with  engines  just  below  the  cutoff  to 
change  engine  and/or  test  procedure 
parameters  to  resuU  in  a  higher 
measured  power. 

In  examining  data  from  Power 
Systems  Research  (PSR),4  EPA  has 
identified  a  relationship  between  total 
displacement  and  rated  power  whic  h 
suggests  that  a  one-liter  total 
displacement  cutoff  would  affect  nearly 
an  identical  group  of  engines  as  a  19  kW 
cutoff.  However,  using  such  a  cutoff 
would  cause  a  limited  number  of 
engines  to  be  included  that  would  not 
be  included  using  a  19  kW  cutoff  (that 
is,  engines  above  19  kW  but  less  than 
one  liter  displacement).  Examples 
include  larger  two-stroke  engines.  A 
limited  number  of  engines  would  also 
go  unregulated  under  this  scenario  (that 


■*  Power  Syslems  Research  (PSR).  Enpyirfc.'a  S'orth 
America  and  Ports  Link  AflrrmoTkrl.  1902.  .St.  I'aul- 
Minneapolis.  Minnesota. 
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is,  engines  under  19  k\V  but  greater  than 
one  liter).  E.xamples  include  larger 
industrial  four-stroke  engines. 

Because  of  the  differences  in 
applicability  between  a  power-  and 
displacement-based  cutoff.  EPA  has 
chosen  to  propose  tlie  former  despite 
the  potential  advantages  of  the  latter. 
Kl'A  requests  comment  on  the 
appropriateness  of  instead  limiting  this 
regulation  to  engines  under  one-liter 
total  displacement  (or  a  different 
displacement  limit),  or  limiting  the 
applicability  to  engines  that  are  below 
(iisplacement  or  power  cutoffs. 
Comments  should  address  the  relative 
market  and  environmental  impact  of  the 
alternative  approaches,  as  well  as  the 
relative  enforceability. 

C.  Exclusion  of  Coniprpssion-if^nition 
Knginns 

EPA  is  not  proposing  to  regulate  small 
CI  engines  in  this  action.  As  part  of  the 
Sierra  Club  v.  Browner  settlement,  EPA 
will  determine  by  November  1996 
whether  to  undertake  a  rulemaking 
which  targets  emissions  from  small  CI 
engines.  CI  engines  have  different 
emission  characteristics  from  the 
engines  addressed  by  this  proposal, 
emitting  much  lower  levels  of  HC  and 
considerably  higher  levels  of  NO,  than 
small  SI  engines. 

In  contrast  to  the  current  proposal, 
which  is  focused  on  achieving 
reductions  in  emissions  of  HC,  a 
regulation  addressing  CI  engines  would 
likely  focus  on  NOx.  EPA  lacks 
sufficient  data  regarding  baseline 
emissions  and  control  technologies  for 
nonroad  CI  engines  in  this  power  range 
to  determine  appropriate  standards  at 
this  time.  Therefore  EPA  has  chosen  to 
exclude  these  engines  from  the  current 
proposal,  which  is  aimed  at  achieving 
significant  reductions  in  small  engine 
HC  emissions  on  an  expedited  basis. 

EPA  is  raising  this  as  an  issue  because 
of  the  potential  that  unregulated  CI  * 

engines  could  be  substituted  for  post- 
control  SI  engines.  In  EPA's  view,  while 
this  may  occur  in  some  cases  (for 
example,  small  agricultural  tractors),  the 
most  price-sensitive  products  such  as 
string  trimmers  and  lawnmowers  are 
unlikely  to  shift  significantly  toward  CI 
engines  due  to  technological  limitations, 
consumer  preference,  or  both. 

The  Agency  solicits  comment  on  the 
exclusion  of  compression-ignition 
engines,  and  on  tlie  appropriate  test 
p."oceduTe  and  standards  that  should  be 
applied  to  CI  engines  if  they  were  to 
i:istead  be  covered  by  this  regulation. 


D.  Exclusion  of  Recreational  Propulsion 
Kniiinea 

EPA  is  proposing  to  exclude  engines 
used  in  recreational  vehicles,  examples 
of  which  include  snowmobiles,  off- road 
motorcycles,  and  all-terrain  vehicles. 
Golf  carts  do  not  qualify  as  recreational 
vehicles  under  this  proposal,  and  they 
would  be  subject  to  the  emission 
standards  of  this  rule.  Engines  used  in 
such  recreational  vehicles  are  defined 
by  the  following  characteristics:  Use  of 
a  continuously  variable  throttle  (as 
opposed  to  a  governor),  rated  engine 
speeds  in  excess  of  ,"5,000  RPM,  and 
wide  variations  in  both  engine  load  and 
speed. 

EPA's  primary  reason  for  this 
exclusion  is  the  extremely  transient 
operation  of  the  products  in  which  these 
engines  are  used,  which  limits  the 
ability  of  the  proposed  steady  state  test 
procediu'e  to  adequately  represent 
exhaust  emissions.  This  exclusion  is  not 
based  on  a  determination  that  these 
engines  do  not  contribute  to  air 
pollution  and  therefore  need  not  be 
controlled.  EPA  has  chosen  to  exclude 
engines  used  in  recreational  vehicles  in 
order  that  it  may  proceed  quickly  with 
a  program  for  other  small  ,SI  engines.  As 
part  of  the  Sierra  Club  v.  Browner 
settlemiCnt.  EPA  v.-ill  determine  by 
November  1996  whether  to  undertake  a 
rulemaking  which  targets  emissions 
from  engines  vised  in  recreational 
vehicles. 

EPA  solicits  comment  on  the 
exclusion  of  engines  used  in 
recreational  vehicles,  on  the  criteria 
used  to  identify  such  engines,  and  on 
the  appropriate  test  procedure  and 
emi.ssion  standards  if  EPA  were  to 
include  such  engines  in  this  proposal. 

E.  Exclusion  of  Marine  Propulsion 
Engines 

EPA  proposes  to  exclude  marine 
propulsion  engines,  examples  of  which, 
in  this  power  range,  include  outboard 
marine  engines.  EPA  is  developing 
emission  standards  for  marine 
propulsion  engines  in  a  sf:parate  action. 
However,  small  SI  engines  used  on 
marine  vess(;ls  for  purposes  other  than 
propulsion,  such  as  generators  and 
pumps,  are  not  excluded  in  this 
proposal. 

F.  Nonroad  Engine  and  Vehicle 
Definitions 

EPA  is  proposing  to  incorporate  in 
this  rule  the  nonroad  engine  definition 
proposed  in  the  large  CI  nde.  EPA  will 
include  in  this  rule  any  changes  to  that 
definition  included  in  the  final  large  CI 
rule.  FPA  is  also  proposing  to  amend 
the  definition  of  nonroad  vehicle 


proposed  there  by  adding  the  following 
sentence:  "Nonroad  vehicle  also 
includes  equipment  that  is  powered  by 
nonroad  engines." 

The  statutory'  definition  of  nonroad 
vehicle  adopted  by  Congress  in  the  1990 
CAA  Amendments  provides  little 
guidance  as  to  what  is  a  nonroad 
vehicle.  Rather,  statutory  language 
describes  only  what  is  not  a  nonroa<l 
vehic  le,  namely,  motor  vehicles  and 
vtihicles  used  solely  for  competition.  A 
rtniew  of  the  Conference  Report,  the 
Statement  of  Senate  Managers,  and  the 
Statement  of  House  Managers  dof-s  not 
provide  any  additional  guidance.  It  is 
necessary  to  examine  both  the  House 
and  Senate  (]onunittee  Reports  of  the 
original  legislation  before  this  issue  is 
discussed. 

The  United  States  House  of 
Representatives,  Committee  on  Energy 
and  Commerce,  Report  on  H.R.  3030, 
offers  some  insight  into  the  meaning  of 
both  nonroad  engine  and  vehicle.  In 
part  the  report  states,  "(T)he  term 
"nonroad  engine'  is  defined  for  purposes 
of  this  section  to  include  certain 
internal  combustion  engines  not  used  in 
a  motor  vehicle  or  a  competition 
v(!hicle,  while  a  nonroad  vehicle  is  a 
vehicle  powered  by  (a)  nonroad  engine 
that  is  not  a  motor  vehicle  and  not  used 
solely  for  competition.  Stationary 
int<!mal  combustion  engines  are  to  be 
regulated  under  Title  I  of  the  Clean  Air 
Act  amendments  of  1990,  and  are  not 
subject  to  the  rei^uirements  of  this 
section."  s 

Equally  enlightening  is  the  report  of 
S.  1630  from  the  United  States  Senate, 
Committee  of  Environment  and  Public 
Works,  which  discusses  at  some  length 
the  Committee's  understanding  of  what 
the  terms  nonroad  engine  and  nonroad 
vehicle  mean.  A  pertinent  part  of  the 
report  states, 

*  *  *  "non-road  engines"  include  u  wide 
rant;i-  of  engine  uses  and  vehicles.  The  teini 
inilucies.  for  example,  diesel  locomotives, 
fnrm  and  (onstriiction  equipment,  utility 
engines  such  as  lawn  and  garden  equipment, 
marine  vessels,  forklifts  and  airport  vehicles. 
The  definition  in  the  bill  for  non-rond 
vehie  les  is  an  im  kisive  one  that  covers  all 
engines  that  are  not  used  in  motor  vehicles, 
or  in  a  vehicle  u-*d  solely  for  comptitition  in 
vehicle  racing,  that  are  not  regulated  hy 
standards  promulgated  under  section  HI  of 
the  Act.  and  that  are  not  subject  to  regulation 
under  part  B  of  title  I  of  the  .Act.  related  to 
aircr.Tft.f' 


'■11.  Rf|i..  I,i!};isl.i!ivr  Hi>i()iy  of  llm  19510 
.\mi>iirimfiit.<  to  the  Clean  Air  Act  of  I'HKJ. 
Cldiii.Tiit;!-*!  on  EiierRV  and  Commerce  to  a'  i  oir.pany 
U.K.  (OiO.  \Uy  17.  1990.  at  310. 

'S.  K(  jj.  U-gisliitivc  History  of  Ihu  I'lOO 
Amciulini^iits  to  thr  ClRan  Air  Act.  ("ommiltcp  o;i 
tn\  iroiimoiil  und  I'liblic  Works  to  aixonip.iny  S. 
Iti.lO.  lliH-emtx-r  20.  1989.  at  104-10.'i. 
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EPA  believes  that  Congress  used  the 
terms  "non-road  engine."  "equipment," 
ar(d  "vehicle"  interchangeably.  It  is 
EPA's  belief  that  Congress  intended 
nonroad  vehicles  and  nonroad  engines 
to  be  inclusive  terms  covering  all 
manner  of  equipment  not  defined  as 
mptor  vehicles,  vehicles  for 
campetition.  and  stationary  sources. 
,  Furthermore,  there  is  a  practical 
inlerrelationship  between  an  engine  and 
the  equipment  that  houses  it  or  is 
powered  by  it.  Equipment  or  vehicle 
cha'acteristics  may  have  a  significant 
impact  on  the  emissions  associated  with 
th  3j  operation  of  the  engine.  The 
nc  liroad  engine  definition  proposed  in 
th  Jj  large  CI  rule  and  incorporated  in 
th  $  rulemaJcing  relies  to  a  great  extent 
or  this  interrelationship  between  an 
engine  and  a  piece  of  equipment  to 
detprmine  whether  an  engine  is  a 
nc  tircad  engine.  In  future  development 
of  4  small  SI  engine  program,  it  may 
bu:jome  necessary  and  appropriate  to 
re  ;tilate  aspects  of  equipment  to  control 
fu  A  spillage,  evaporative  emissions,  or 
re  i^eling  emissions.  EPA  believes  that 
CJ  iA  section  213  provides  authority  for 
suph  regulation. 

G.lDefinHion  of  Handheld  Equipment 

pPA  is  proposing  that  engines 
injanded  for  use  in  equipment  defined 
as|handheld  be  certified  to  standards 
miich  less  stringent  than  those 
applicable  to  engines  used  in 
nopihandheld  equipment.  However,  on  a 
percentage  basis,  the  reductions 
obHained  from  handheld  and 
nanhandheld  engines  will  be  of  similar 
magnitude.  Because  of  the  unique 
characteristics  of  handheld  2-stroke 
engines,  it  is  not  feasible,  given  the 
timing  of  this  proposal  and  the  unique 
performance  requirements  of  handheld 
eqtiipment,  to  require  tliat  all  engines 
covered  in  this  proposal  meet  emission 
levels  tiiat  can  be  achieved  by  4-stroke 
engines  used  in  nonhandheld 
equipment. 

This  distinction  is  based,  in  part,  on 
thi  substantial  difference  between 
emissions  from  current  4  stroke  and  2- 
strpke  engines,  which  is  an  inherent 
re3ult  of  the  design  differences  of  these 
engines.  Because  of  scavenging  losses, 
current  2-stroke  engines  generally  emit 
approximately  ten  times  more  unburned 
HC  (on  an  energy-specific  basis)  than 
their  4-stroke  counterparts. 

However,  current  2-stroke  engines  are 
generally  lighter  than  current  4-stroke 
engines  of  the  same  rated  power  and  can 
be  operated  in  any  orientation.  As  a 
result,  applications  requiring  that  the 
operator  pick  up  and/or  carry  the  device 
while  using  it  (for  example,  chain  saws), 
ard  nearly  exclusively  powered  by  2- 


stroke  engines.  On  the  other  hand, 
nonhandheld  applications  such  as 
lawnmowers,  which  are  currently  sold 
in  both  2-stroke  and  4-stroke  versions, 
can  clearly  be  powered  by  4-stroke 
engines.  Approximately  90  percent  of 
the  lawnmowers  sold  in  the  United 
States  are  powered  by  4-stroke  engines. 
Section  VII  discusses  the  present  market 
mix  of  small  engines. 

EPA  is  proposing  to  distinguish 
between  "handheld"  and 
"nonhandheld"  equipment  in  a  manner 
that  is  similar  to  that  adopted  by  CARB. 
However,  EPA  proposes  to  clarifv  and 
expand  on  California's  handheld 
definition. 

First,  in  cases  where  the  operator 
carries  all  of  the  equipment's  weight 
during  engine  operation,  the  equipment 
would  be  classified  as  handheld. 
Second,  where  the  equipment  is  clearly 
required  to  operate  in  any  position  the 
equipment  would  also  be  classified  as 
handheld.  California's  handheld 
definition  requires  that  the  equipment 
must  both  be  carried  and  used 
multipositionally  in  order  to  qualify  for 
handheld  status.  EPA  requests  comment 
on  whether  this  approach  may  preclude 
equipment  which  is  in  practice 
"handheld"  from  qualifying  for 
handheld  status.  The  proposed  federal 
definition  does  not  require  that  both 
stated  criteria  be  present  for  a  given 
piece  of  equipment  to  qualify  as 
handheld.  One  criterion  is  sufficient.  It 
is  EPA's  intent  that  the  preceding  two 
criteria  allow  leafblowers,  trimmers 
(both  string  and  hedge),  cutters,  or  chain 
saws  to  qualify  for  handheld  status. 

In  addition.  EPA  is  proposing  that 
engines  be  allowed  to  meet  Class  ill,  IV, 
or  V  standards  if  tlie  dry  weight  of  the 
equipment  they  are  used  in,  including 
engine  weight,  is  under  14  kg,  there  are 
no  more  than  two  wheels  present  on  the 
equipment,  and  at  least  one  cf  the 
following  three  attributes  is  also 
present:  (1)  The  operator  alternately 
provides  support  or  carries  the 
equipment  throughout  its  performance; 
(2)  the  operator  provides  support  and 
attitudinal  control  for  the  equipment 
throughout  its  performance;  (3)  the 
engine  is  used  exclusively  in  a  generator 
or  pump. 

EPA  believes  that  a  weight-based 
criterion  is  an  appropriate  initial 
determinant  of  whether  a  2-stroke 
engine  can  be  handheld.  Industry'  data 
show  clear  weight  distinctions  between 
those  engines  which  are  "lightweight" 
and  made  for  handheld  operations  and 
those  which  are  not.  For  example, 
review  of  industry  brochures  revealed 
that  2-stroke  engines  were  almost 
always  found  in  equipment  under  14  kg. 
In  addition,  the  presence  of  not  more 


than  two  wheels  in  a  given  piece  of 
equipment  is  another  important 
indicator  of  the  need  for  an  operator  to 
either  support,  carry,  or  provide 
attitudinal  control  for  the  equipment. 

The  first  attribute  seeks  to  classify  as 
"handheld"  equipment  which  is  either 
carried  or  supported  by  the  operator 
throughout  the  entire  engine  operation. 
An  operator  carries  equipment  when  the 
full  weight  of  the  equipment  is  borne  by 
the  operator.  Support  means  that  the 
operator  holds  the  equipment  in 
position  so  as  to  prevent  it  from  falling, 
slipping,  or  sinking.  The  entire  weight 
of  the  equipment  is  not  necessarily 
borne  by  the  operator.  Legitimate 
sources  of  support  might  include  the 
ground,  ice,  wood,  or  concrete.  EPA 
intends  that  lightweight  snowblowers. 
edgers,  and  augers  qualify  for  handheld 
status  under  this  first  attribute. 

The  second  attribute  classifies  as 
"handheld"  equipment  which  requires 
either  operator  support  or  attitudinal 
control  during  the  entire  operation. 
Attitudinal  control  means  the  operator 
regulates  either  the  horizontal  or 
vertical  position  of  the  equipment.  This 
definition  is  meant  to  allow  certain 
lightweight  tillers,  augers,  or  edgers  to 
qualify  for  handheld  status.  Both  ice 
and  earth  augers  must  be  carried  to  each 
drill  site  by  the  operator,  and  must  he 
supported  by  the  operator  during 
operation.  In  addition,  the  operator 
must  control  the  vertical  attitude  of  the 
equipment  during  operation  including 
pulling  upward  after  each  hole  is 
drilled.  Tillers  without  wheels  or  with 
no  more  than  two  wheels  are  designed 
to  be  supported  or  picked  up  frequently 
during  operation  while  maneuvering 
between  rows  in  a  garden.  Likewise,  the 
vertical  and  horizontal  position  of  the 
tiller  is  controlled  by  the  operator. 

Finally,  the  third  attribute 
acknowledges  that  engines  used  in 
lightweight  pumps  and  generators 
should  be  allowed  to  meet  the  handheld 
emission  standards.  Like  augers, 
lightweight  generators  and  pumps  are 
carried  to  the  work  site  by  the  operator 
and  may  operate  at  significant  distances 
from  electrical-power  outlets. 

All  other  equipment  would  be 
classified  as  nonhandheld  equipment. 
Examples  of  nonhandheld  equipment 
include  lawnmowers,  compressors, 
lawn  tractors,  garden  tractors,  tillers 
with  wheels,  chippers/grinders.  and  log 
splitters. 

EPA  believes  that  the  proposed 
handheld  definition  identifies  sufficient 
criteria  by  which  all  handheld 
equipment  types  may  be  classified. 
However,  it  may  still  be  possible  that 
certain  equipment  types  which  are  in 
practice  handheld  applications  would 
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not  meet  this  definition.  EPA  is 
considering  whether  to  institute  a  "case- 
by-case  review  process"  so  that,  where 
appropriate  in  the  Administrator's 
judgment,  engines  used  in  specific  types 
of  nonhandheld  equipment  would 
either  be  reclassified  as  handheld  or 
would  be  allowed  to  meet  the  handheld 
emission  standards  as  if  that  type  of 
equipment  was  classified  as  handheld. 
In  such  cases,  the  Administrator  might 
consider  factors  including,  but  not 
necessarily  limited  to  the  following: 
Equipment  function  and  design  (for 
example,  handle  placement);  equipment 
capability;  equipment  weight;  engine 
weight;  rated  power;  multipositional 
operating  requirements;  presence  and 
number  of  wheels;  presence  of  other 
weight  supports;  availability  of  similar 
4-strok.e,  electric,  and/or  nonpowered 
models  by  the  same  manufacturer  or 
competitors;  typical  operating  profiles 
(including  season  of  use),  and 
nationwide  annual  industry-wide  sales. 
The  manufacturer  requesting  such  a 
review  might  be  required  to 
demonstrate,  based  on  these  and  any 
other  pertinent  factors,  that  a  2-strokc 
engine  clearly  was  a  necessary  design 
feature  of  the  equipment  concerned. 

EPA  is  currently  aware  of  at  least  one 
type  of  equipment  that,  in  EPA's  view, 
might  need  to  be  evaluated  through 
such  a  process.  Unlike  CARB.  EPA  is 
not  allowing  all  currently  produced  2- 
stroke  snowthrowers  to  meet  standards 
applicable  to  engines  used  in  handheld 
equipment.  In  approving  its  regulations, 
California  accepted  arguments  that 
nonhandheld  2-stroke  snowthrowers 
should  be  allowed  an  exemption  from 
the  nonhandheld  standards  to  meet 
emission  standards  for  handheld 
engines.  In  EPA's  view,  at  least  two 
factors  could  have  formed  a  basis  fur 
this  decision:  First,  snowthrowers  are 
operated  in  the  winter,  which  means 
that  they  do  not  significantly  impact 
ozone  nonattainment  and  thus  need  not 
be  subject  to  stringent  control  aimed  at 
improving  ambient  air  quality;  and 
second,  at  least  some  of  the  lightweight 
2-stroke  snowthrowers  that  were 
exempted  from  nonhandheld  standards 
appear  to  be  designed  to  be  pic  kod  up 
while  in  operation  (for  example,  to  clear 
porch  steps),  implying  that  the  use  of  a 
4-stroke  engine  would  significantly 
limit  critical  performance  features. 

While  the  first  of  these  factors  raises 
questions  regarding  the  need  to  control 
emissions  at  all  from  products  that  are 
clearly  only  used  in  the  winter, 
regardless  of  their  classification  as 
handheld  or  nonhandheld,  those 
questions  must  also  be  weighed  against 
the  need  to  address  CO  emissions,  and 
the  need  to  protect  the  health  of 


equipment  operators.  The  second  factor 
reveals  potential  problems  with  CARB's 
definition  of  "handheld."  Specifically, 
CARB's  action  with  regard  to 
snowthrowers  raises  questions  regarding 
other  "ft-inge"  products. 

EPA  believes  that  it  would  be 
appropriate  to  classify  as  handheld 
equipment  lightweight  snowthrowers 
under  14  kg  which  have  no  more  than 
two  wheels  and  which  would  either  be 
carried  or  supported  during  operation. 
All  other  snowrthrowers  would  be 
classified  as  nonhandheld  and  required 
to  meet  the  standards  that  were 
generally  applicable  to  engines  used  in 
nonhandheld  equipment.  EPA  solicits 
comment  on  this  proposal. 

Under  EPA's  proposed  definitions, 
lawnmowers  will  be  classified  as 
nonhandheld  equipment  and  thus 
engines  used  in  lawnmowers  must  meet 
the  more  stringent  nonhandheld 
emission  standards.  Manufacturers  of  2- 
stroke  lawnmower  engines  have  raised 
concerns  over  their  economic  survival  if 
required  to  meet  nonhandheld 
standards,  based  on  their  doubt  that 
cost-effective  technology  now  exists  to 
bring  their  2-stroke  engines  into  timely 
compliance.  EPA  requests  comment  on 
the  ability  of  2-stroke  lawnmower 
engine  manufacturers  to  meet  the 
nonhandheld  standards,  the  impact 
such  a  requirement  would  have  on  such 
manufacturers,  the  need  for  relief  for 
such  manufacturers,  and  the  impact 
such  relief  might  have  on  the 
environmental  benefits  of  this  proposal. 

EPA  further  requests  comment  on  the 
following  options  for  providing  relief  to 
2-stroke  lawnmower  engine 
manufacturers:  (1)  Provide  an  extended 
effective  date,  such  as  1998.  for  2-stroke 
lawnmower  engines  to  meet  the 
nonhandheld  standards;  (2)  allow  2- 
stroke  lawnmower  engines  to  meet  the 
handheld  engine  standards  until  the 
effective  date  of  the  second  phase  of 
small  SI  engine  regulations;  (3)  cap  the 
number  of  2-stroke  lawnmowers 
allowed  to  certify  to  the  handheld 
standards  to  the  number  sold  in  the  year 
this  proposal  is  published  or 
promulgated  until  the  effective  date  of 
the  second  phase  of  small  .SI  engine 
regulations;  or  (4)  allow  a  declining 
percentage  of  2-stroke  lawnmower 
engines  to  meet  the  handheld  standards, 
such  as  100  percent  in  1996.  75  percent 
in  1997.  50  percent  in  1998,  and  25 
percent  in  1999,  so  that  by  the  year 
2000.  all  2-stroke  lawrmiower  engines 
sold  would  meet  the  nonhandheld 
emission  standards. 

EPA  solicits  comment  on  the 
proposed  definition  of  handheld 
equipment  and  on  the  potential  process 
for  handling  those  types  of  equipment 


that  may  pose  difficulties  to 
classification.  EPA  also  requests 
comment  on  the  specific  cases 
discussed.  Finally.  EPA  solicits 
comment  on  alternative  definitions  that 
may  be  appropriate.  Alternative 
definitions  of  "handheld  equipment" 
might  include,  but  need  not  be  limited 
to,  the  following  elements: 

•  Lack  of  wheels  or  other  means  of 
support  (other  than  operator), 

111*  Overall  weight  below  some  limit 
such  as  10  kg  or  20  kg,  and 

•  Portion  of  overall  weight 
attributable  to  current  engine  above 
some  minimum,  such  as  75  percent. 

Conversely,  alternative  definitions  of 
"nonhandheld  equipment"  could 
include  elements  such  as: 

•  Presence  of  wheels  or  other  means 
of  support  other  than  operator, 

•  Overall  weight  above  some 
minimum  such  as  10  kg  or  20  kg,  and 

•  Portion  of  overall  weight 
attributable  to  current  engine  below 
some  limit  such  as  75  percent. 

It  should  be  recognized  that  recent 
engineering  developments  may 
eventually  obviate  the  need  to  provide 
different  standards  for  handheld  and 
nonhandheld  equipment  engines. 
Future  technical  solutions  may  provide 
engines  used  in  all  applications  with 
comparable  emission  performance 
capability.  For  example,  one  firm  has 
recently  announced  plans  to  begin 
marketing  portable  string  trimmers, 
traditionally  powered  by  either 
electricity  or  2-stroke  gasoline  engines, 
that  are  instead  powered  by  lightweight, 
high-speed  4-stroke  engines.  This 
company  claims  to  achieve  emission 
rates  much  lower  than  either  current  2- 
stroke  engines  or  engines  that  would 
meet  the  handheld  standards  proposed 
in  this  rulemaking.  Numerous  efforts  are 
also  under  way  to  develop  direct 
injection  systems  applicable  to  larger  2- 
stroke  engine-systems  that  may  be  able 
to  bring  emissions  from  engines  such  as 
those  used  for  outboard  marine  engines 
down  to  levels  equivalent  to  a  well- 
calibrated  4-stroke  engine  in  the  same 
power  range.  However,  the  applicability 
of  direct  injection  systems  to  small 
engines  used  in  handheld  applications 
has  not  yet  been  investigated.  In 
developing  Phase  2  standards,  EPA 
intends  to  revisit  this  issue  in  its 
entirety  and  may  combine  all  engines 
under  one  set  of  standards,  modify  the 
definitions  of  nonhandheld  and 
handheld  equipment,  as  well  as  the 
applicable  standards,  or  may 
promulgate  an  entirely  different 
regulatory  structure. 
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H.  Rpquirements  Applicable  to  Vt^bide 
(lid  Equipment  Manufacturers 

EPA  is  proposing  to  require  that 
\jihicle  and  equipment  manufacturers 
;<nd  importers  use  the  appropriate 
I  andheld  or  nonhandheld  certified 
f  ngine  in  their  vehicles  and  equipment. 
i  ection  213  gives  EPA  the  authority  to 
r:?quire  nonroad  vehicle  and  equipment 
r  lanufacturers  and  importers  to  use 
certified  nonroad  engines.  EPA  has 
[Jetermined  that  the  most  effective  way 
It)  ensure  that  certified  engines  are  used 
i  1  nonroad  vehicles  and  equipment  is  to 
riquire  that  manufacturers  and 
importers  use  such  engines.  Without 
;  jch  a  requirement,  there  would  be  no 
;enalty  for  vehicle  and  equipment 
1  lanufacturers  that  knowingly  purchase 
loncomplying  engines,  thus 
mdercutting  the  entire  program. 

EPA  is  proposing  that  vehicle  and 
;;juipment  manufaciurers  and  importers 
]e  subject  to  the  prohibition,  injunction, 
lad  penalty  provisions  of  CAA  sections 
2D3,  204,  and  205,  except  that  only  the 
lonroad  engine  in  the  vehicle  or 
quipment,  rather  than  the  vehicle  or 
!  juipment  itself,  would  need  to  be 
;?rtified  for  compliance.  Although 
'  igine  manufacturers  will  bear  the 
)  Lirden  of  certification  under  this 
M-opo-sal,  the  focus  of  enforcement  will 
all  to  some  extent  on  vehicle  and 
equipment  manufacturers  because  they 
determine  whether  a  handheld  or 
nonhandheld  engine  is  appropriate  for 
iibc  in  their  vehicle  or  equipment  and 
will  ensure  that  those  engines  are 
dertified. 

No  federal  paper\%'ork  or  reporting 
burden  would  be  imposed  on  vehicle 
and  equipment  manufacturers  by  the 
requirement  that  certified  nonroad 
engines  be  used.  This  is  consistent  with 
the  nonroad  large  d  engine  proposal  (58 
FR  28809  at  28815  (Mav  17,  1993)  and 
58  FR  51595  at  51597  (October  4.  1993)). 
Only  new  engines  manufactured  on  or 
after  the  effective  date  of  this  rule  would 
be  subject  to  the  provisions  of  this  rule. 
For  example,  rebuilt  engines  originally 
manufactured  prior  to  the  effective  date 
of  this  rule  would  not  be  subject  to  this 
rule.  Rebuilt  engines  originally 
manufactured  after  the  effective  date  of 
this  rule  would  be  subject  only  to  the 
tampering  provisions.  New  replacement 
engines  manufactured  after  the  effective 
date  would  be  subject  to  this  rule.  EPA 
ifaquests  comment  on  whether  there  is 
any  need  for  manufacturers  to  produce 
replacement  engines  for  use  in  pre- 1996 
equipment,  and  the  extent  of  such  a 
need,  if  any. 
Labeling  requirements  proposed  in 
us  notice  may  also  impact  nonroad 


vehicle  and  equipment  manufacturers 
and  importers. 

/.  Effective  Date 

EPA  is  proposing  an  effective  date  of 
August  1 ,  1996  for  this  rulemaking.  This 
midyear  effective  date  coincides  with 
model  changeover  in  the  small  SI  engine 
industry.  Engines  manufactured  on  or 
after  August  1,  1996  for  use  within  the 
United  States  would  have  to  meet  the 
standards  and  requirements  included  in 
this  rulemaking. 

Vehicle  and  equipment  manufacturers 
that  use  regulated  engines  would  be 
required  to  use  appropriate  cenified 
nonroad  engines  in  their  vehicles  and 
equipment  after  August  1. 1996.  EPA 
requests  comment  on  whether  a  separate 
effective  date  for  nonroad  vehicle  and 
equipment  manufacturers  should  be 
established  and,  if  so,  whether  that  date 
should  be  three  months  after  the  August 
1 .  1996  effective  date  for  nonroad 
engine  manufacturers  (that  is,  November 
1.  1996).  It  appears,  based  on  best 
available  data,  that  the  start  of  large 
volume  equipment  production  is 
approximately  November  1  of  every 
year.  EPA  is  considering  this  separate 
effective  date  because  it  is  concerned 
that  equipment  manufacturers  have 
small  inventories  of  noncertified 
engines  that  could  not  be  incorporated 
into  equipment  by  the  August  1 
effective  date.  EPA  would  consider 
extending  this  flexibihty  to  six  months, 
that  is,  February  1,  1997,  if 
manufacturers  could  quantitatively 
demonstrate  that  the  increased  risk  of 
stockpiling  noncertified  engines  by  the 
equipment  manufacturers  would  be 
minimal  and  the  inventory  buildup 
would  be  normal.  EPA  also  requests 
comment  on  whether  a  separate 
effective  date  for  equipment 
manufacturers  should  be  based  on 
introduction  of  equipment  into 
commerce,  rather  than  the  date  of 
equipment  manufacture. 

The  August  1996  effective  date  allows 
engine  manufacturers  over  two  years  of 
lead  time  from  the  date  of  this  proposal, 
and  more  than  one  year  bey.jnd  the 
1995  implementation  date  imposed  by 
CARB.  EPA  is  not  proposing  the  same 
effective  date  as  CARB  in  order  to  allow 
manufacturers  some  lead  time  between 
the  CARB  and  federal  effective  dates  to 
bring  preempted  engines  into 
compliance;  however,  EPA  requests 
comment  on  the  foasibifity  of  a  1995 
effective  date  for  federal  standards, 
particularly  for  those  engines  that  are 
not  preempted  from  state  regulation. 

Wnile  EPA  acknowledges  the  need  for 
sufficient  lead  time  to  perform  research, 
develop  testing  capacity,  apply  emission 
control  technology,  and  manufacture 


clean  engines.  EPA's  view  is  that  engine 
manufacturers  have  been  aware  for  a 
considerable  period  of  time  that 
emission  regulations  were  likely  to 
impact  their  products  in  the  near  futunv 
In  1990.  CARB  was  required  under  the 
California  Clean  Air  Act  (CCAA)  to 
develop  emission  standards  for  lawn 
and  garden  and  utility  equipment 
engines  by  December  of  1990.  In 
November  of  1990,  Congress  amended 
the  federal  Clean  Air  Act.  requiring  that 
EPA  study  emissions  of  nonroad 
engines  and  vehicles  by  November  of  , 
1991  and  promulgate  applicable 
regulations  by  Novemb-er  of  1992  if 
these  sources  were  found  to  contribute 
significantly  to  air  pollution.  At  a  public 
workshop  held  in  March  of  1992.  EPA 
discussed  the  importance  of  emissions 
from  small  SI  engines,  announcing  its 
intent  to  develop  applicable  regulations 
Consequently,  manufacturers  have 
known  since  March  1992.  at  the  late.st. 
that  EPA  was  planning  to  develop 
standards  applicable  to  their  products, 
and  have  already  had  more  than  two 
years  to  assess  emission  control 
technologies  and  develop  testing 
capacity. 

Several  state  and  environmental 
interest  groups  have  expressed  concerns 
that  a  1996  effective  date  delays  the 
realization  of  reductions  of  in-use  air 
pollutant  emissions  unnecessarily  and 
limits  the  abiUty  of  many  states  to 
adhere  to  the  schedules  mandated  in  the 
CAA  for  reasonable  further  progress 
toward  volatile  organic  compound 
reductions  from  1990  levels  and  for 
attainment  of  the  ozone  National 
Ambient  Air  Quality  Standard. 
Manufacturers  have  argued  that  a  1996 
effective  date  offers  too  little  lead  time 
given  that  this  proposed  rule  covers 
viirious  categories  of  equipment  that 
California  is  preempted  from  regulating 

Both  the  Outdoor  Power  Equipment 
Institute  and  the  Engine  Manufacturers 
Association  have  requested  that  EPA 
extend  the  effective  date  to  1997  for  ail 
engines.  The  Portable  Power  Equipment 
Manufacturers  Association  has 
requested  that  EPA  extend  it  to  1997  for 
engines  regulated  and  sold  in  California 
and  to  1999  for  preempted  engines  and 
engines  discontinued  in  California. 
These  industry  association  requests  are 
available  in  the  docket  for  this 
rulemaking.  In  all  cases,  these 
associations  have  argued  that  more  lead 
time  is  needed  to  apply  these  standards 
to  nationwide  sales. 

EPA  requests  comment  on  the  impact 
of  its  proposed  effective  date  on  both 
engine  and  equipment  manufacturers. 
EPA  also  requests  comment  on 
alternative  effective  dates,  including 
phased  effective  dates,  such  as  1996  for 
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nonpreempted  engines  and  1997  for 
preempted  engines,  or  a  phase-in  by 
engine  size  where  Class  I,  II,  III,  IV,  and 
V  engines  would  meet  the  applicable 
standards  at  different  times  based  on 
environmental  impact  and  lead  time 
constraints. 

/.  Selection  of  Worst  Case  Emitter 

EPA  is  proposing  to  use  the  criteria  of 
highest  weighted  brake-specific  fuel 
consumption  (BSFC)  over  the 
appropriate  engine  test  cycle  to 
determine  that  engine  configuration 
within  an  engine  family  which  will  be 
selected  as  the  certification  test  engine. 
EPA  believes  that  BSFC  is  an 
appropriate  criterion  for  selecting  a 
worst  case  emitter.  In  particular,  EPA 
believes  that  an  engine  configuration 
with  high  BSFC  will  generally  emit 
higher  levels  of  hydrocarbons  and 
carbon  monoxide  than  a  second 
configuration  in  the  same  engine  family 
which  has  a  lower  BSFC.  EPA  solicits 
comments  on  the  appropriateness  of 
weighted  BSFC  as  the  criterion  to  be 
used  for  selecting  the  worst  case  emitter. 

EPA  considered  one  alternative 
method  of  selecting  the  worst  case 
emitter.  EPA  considered  leaving  the 
selection  of  the  worst  case  emitter  up  to 
the  engine  manufacturer  with  the 
guideline  that  the  engine  manufacturer 
must  test  that  engine  configuration 
within  an  engine  family  which  is  most 
likely  to  exceed  any  emission  standard. 
EPA  solicits  comment  on  the 
appropriateness  of  this  approach  for 
selecting  the  worst  case  emitter. 

K.  Adequacy  of  Test  Cycle 

The  test  procedure  proposed  in  this 
notice  is  capable  of  predicting  emission 
reductions  at  the  level  of  proposed 
emission  standards.  The  proposed  test 
cycles  are  based  on  the  Society  of 
Automotive  Engineers  (SAE) 
recommended  practice  #J1088.  This  is  a 
procedure  that  measures  emissions  over 
a  number  of  steady  state  operating 
modes  or  conditions  (speed/load  points) 
and  determines  average  emissions  over 
the  entire  test  cycle  by  weighting  the 
modes  relative  to  their  likely  occurrence 
in  actual  use.  Much  of  the  emission 
assessment  work  to  date  has  occurred 
using  the  J1088  test  procedures. 

EPA  has  determined  that  the  types  of 
technology  that  will  be  forced  by  setting 
standards  using  the  proposed  test  cycle 
will  result  in  real  emission  reductions 
in  actual  use.  The  current  feasible 
technologies  are  analogue  in  nature. 
Thus,  when  a  technology  is 
demonstrated  to  reduce  emissions  on 
six  discrete  points  on  the  engine  speed/ 
load  performance  curve,  EPA  expects 
these  technologies  will  perform  in  a 


continuum  between  those  test  points. 
No  large  emission  spikes  will  occur 
under  operating  conditions  that  were 
not  specifically  tested. 

No  time  is  available  to  develop  a  more 
accurate  test  cycle.  While  improvements 
can  be  made  and  must  be  studied  before 
proposing  more  stringent  emission 
standards  that  require  more 
sophisticated  technologies,  EPA  has 
determined  this  test  cycle  is  adequate  to 
produce  the  desired  emission 
reductions  expected  by  the  proposed 
emission  standards. 

As  part  of  the  Phase  2  emission 
regulation  process,  EPA  has  identified 
three  test  modes  of  the  test  cycle  that  it 
intends  to  study.  First,  EPA  wants  to 
evaluate  whether  the  test  procedure 
should  be  run  using  the  engine's 
governor  to  control  throttle.  Second, 
EPA  wants  to  evaluate  the  method  by 
which  the  load  points  used  in  the  test 
cycle  are  determined.  Third,  EPA  wants 
to  study  the  sensitivity  of  emissions  to 
the  operating  conditions  not  used  in  the 
test  cycle  to  ensure  emission  benefits 
are  not  being  overlooked. 

Operating  the  engine  directly  on  the 
governor  as  opposed  to  on  the  throttle 
is  allowed  in  the  current  test  procedure 
as  proposed.  However,  it  is  optional  and 
most  manufacturers  choose  to  run  the 
test  by  directly  controlling  the  throttle. 
Manufacturers  do  this  to  reduce  the 
factors  that  can  add  variability  to  the 
test.  EPA  believes  that,  since  engines  in 
use  are  controlled  by  the  governor,  a  test 
cycle  that  simulates  actual  operation  as 
closely  as  possible  has  the  potential  to 
predict  real  in-use  emissions  more 
accurately.  Before  such  a  change  is 
adopted,  EPA  intends  to  analyze  the 
validity  of  this  hypothesis. 

The  average  power  generated  during 
the  test  cycle  has  a  large  impact  on  the 
emission  result.  The  emission  standards 
are  based  on  the  mass  emission 
generated  for  the  amount  of  work 
accomplished  (g/kWh).  Since  power  is  a 
factor  in  how  much  work  can  be 
accomplished,  it  weighs  heavily  in  the 
final  mass  emission  result.  EPA  wants  to 
ensure  that  the  test  cycle  does  not 
reflect  how  much  power  (and  thus 
work)  the  engine  is  capable  of 
achieving,  but  is  reflective  of  how  much 
power  the  equipment  actually 
commands  from  the  engine  as  it  does  its 
work.  EPA  is  concerned  that  the  actual 
power  drawn  by  equipment  in  actual 
use  is  lower  than  the  average  power 
drawn  from  the  engine  during  the 
proposed  test  procedures.  EPA  does  not 
have  time  to  adequately  verify  this 
hypothesis  within  the  timeline  of  this 
rule,  but  intends  to  do  this  during  the 
Phase  2  rulemaking  process. 


Finally.  EPA  has  not  verified  that  the 
operating  modes  in  the  proposed  test 
procedures  are  the  optimal 
representation  of  what  happens  in 
actual  use.  Any  test  cycle  is  at  best  an 
approximation  of  the  operating 
conditions  experienced  by  engines  in 
actual  use.  Indeed,  any  one  engine  will 
be  installed  in  a  range  of  equipment 
types  and  will  experience  a  different 
operating  environment  in  each 
application.  To  determine  if  the  test 
procedures  are  doing  the  best  possible 
job  at  estimating  real  world  operation, 
EPA  intends  to  collect  data  on  a  full 
range  of  operating  conditions  that  are 
not  represented  in  the  current  test  cycle. 
Manufacturers  have  presented 
histograms  of  a  range  of  equipment 
operations  such  that,  for  purposes  of 
this  notice,  the  test  cycle  is  directionally 
acceptable.  Further  investigation  may 
result  in  a  determination  that  the 
current  cycle  adequately  covers  the 
range  of  operation.  However,  time  is  not 
available  to  make  that  determination  in 
this  proposal. 

Any  of  the  above  mentioned  changes 
to  the  current  proposed  test  cycle  or 
procedures  would  require  extensive 
testing  and  development.  All  emission 
data  to  date  is  based  on  the  proposed 
test  procedures.  Before  introducing  any 
change  in  the  test  procedures  EPA 
would  have  to  develop  emission 
standards  based  on  the  revised 
procedures  and  would  have  to  assess 
emission  impact  on  the  procedures.  The 
current  timeline  constraints  provide 
neither  adequate  time  to  properly  assess 
whether  any  of  these  changes  would 
benefit  the  program,  nor  adequate  time 
to  develop  appropriate  emission 
standards  using  the  revised  procedures. 
Faced  with  these  constraints.  EPA 
believes  that  the  proposed  test 
procedures  are  the  best  available  to 
ensure  early  emission  reduction  from 
the  engines  covered  in  this  notice. 

L.  Alternative,  Oxygenated,  and 
Reformulated  Fuels 

EPA  is  not  proposing  the  requirement 
of  any  specific  type  of  fuel  to  be  used 
in  engines  produced  to  meet  the 
proposed  emission  standards.  EPA's 
proposal  would  require  that  all  SI 
engines  under  19  kW  meet  the  proposed 
standards.  This  includes  SI  engines 
which  run  on  "alternative"  fuels,  such 
as  liquid  petroleum  gas  (LPG)  and 
natural  gas.  A  few  research  papers  have 
been  published  which  indicate  well 
calibrated  spark-ignition  engines 
running  on  LPG  fuel  may  be  able  to 
meet  the  proposed  emission  standards 
vn\h  less  difficulty  than  an  equivalent 
engine  ruiming  on  gasoline.  EPA 
proposes  to  let  the  engine  manufacturer 
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imcide  what  type  of  fuel  a  given  engine 
iipplication  will  use  and  not  require  anv 
ipecific  engine  to  use  a  "cleaner"  fuel. 

EPA's  proposal  would  not  allow 
( jigines  which  are  designed  to  run  on 
IJ^soline  to  perform  certification 
I  imission  testing  using  an  alternative 
uel.  EPA  understands  that  oxygenated 
iJid  reformulated  gasoline  fuel  is 
currently  available  in  different  areas 
iJ  ound  the  United  States.  However, 
i  vailability  of  oxygenated  and 
^formulated  fuels  varies  widely  across 
e  country.  EPA  does  not  have 
formation  that  would  provide 
equate  assurance  tliat  ;he  alternati\e 
el,  and  not  gasoline,  would  be  used  in 
esc  engines  in  actual  use.  Faced  w  ith 
tHe  difficuhy  of  tracking  small  SI  engine 
ovvners,  EPA  does  not  have  adequate* 
If  sources,  nor  an  adequate  tracking 
1  ■  echanism  to  enforce  a  requirement 
at  small  SI  engine  owners  use  only  the 
iecified  alternative  fuel.  At  the  same 
ti  Tie,  preliminary  tests  performed  on 
mall  engines  using  reformulated  and 
(ixygenated  fuels  show  appro.xiir.ataly  a 
three  to  five  percent  improvement  in 
« 3;haust  emission  levels  of  CO  and  total 
HC.  See  the  draft  RSD  in  the  docket  for 
lirther  discussion  of  this  issue. 
Hjfomiulated  fuel  was  designed  lo 
k  wer  HC  levels  from  on-highway 
(fhicles,  primarily  engines  with  fuel 
i^  jection  and  catalytic  convertors.  EP,\ 

not  convinced  it  can  reasonably 
cjilpect  the  same  type  of  benefit  from 
ci  rbureted  single  and  t wo-cyiinder 
trigines.  EPA  solicits  comment  on  the 
l^asibiUty  of  requiring  small  Si  enpines 

run  only  on  oxygenated  or 
iWforraulated  fuels. 


1'. 


r 


sEtti; 
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HC  -t-  NOx  Standard  tor  Cio^s  I  and 
Engines 

EPA  is  considering  two  options  for 
ing  Class  1  and  II  HC  and  NOx 
sjtfendards.  Option  1  would  consist  of 

a  combined  standard  for 
eHiissions  of  HC  and  NOx  for  Class  1  and 

engines.  Under  option  2,  EPA  would 
separate  HC  and  NOx  emission 
1}>  /els  for  Class  I  and  11  engines. 

Regardless  of  which  option  EP.^ 
ct  ooses,  it  anticipates  thai  NOx 
€  r  lission  rates  from  engines  meeting 
t  lis  proposed  rule's  standards  will  be 
g  E  nerally  higher  than  those  extremely 
I )  IV  NOx  levels  emitted  by  current 
e  r  gines.  The  Agency  views  this  as  an 
i  1  Bvitable  consequence  of  the  level  of 
I ')  Z  reduction  being  achieved  in  this 
r  J  le.  Furthermore,  EPA  estimates  that 
t  » J  resulting  increase  in  NOx  emission 
i  irentories  would  be  slight  enough  in 
I  \  is  particular  case  to  be  warranted 

en  the  much  greater  decrease  in  HC 
pHiission  inventories.  Se<^  "\  I 


Environmental  Benefit  Assessment"  in 
this  preamble. 

Nonroad  small  SI  engines  currentlv 
operate  on  an  extjemely  rich  fuel  and 
air  mixture — in  other  words,  one  that 
contains  a  very  high  proportion  of  fuel 
relative  to  that  used  by,  for  example, 
automotive  engines.  Because  this  results 
both  in  less  complete  combustion  and 
much  lower  peak  combustion 
temperatures,  exhaust  concentrations  of 
unbumed  HC  are  extremely  high,  while 
concentrations  of  NOx  are  exiremeiv 
low.  As  a  result,  small  SI  engines 
contribute  appreciably  to  HC  emission 
inventories,  but  ver\'  little  to  NOx 
emission  inventories. 

In  the  19  ozone  nonattainment  areas 
studied  fay  EPA  in  the  1991  Nonroad 
.Study,  emissions  from  all  nonroad 
sources,  on  average,  represented  ten 
percent  of  total  HC  emissions  and  17 
percent  of  total  NOx  emissions.  Ot  those 
contributions,  small  SI  engines 
contributed  an  average  of  50  percent  of 
total  HC  from  nonroad  sources,  but  only 
one  percent  of  total  NOx.  In  contrast. 
nonroad  large  C!  engines,  for  which  EP.^ 
has  proposed  NOv  standards, 
contributed  an  averaj;e  of  ten  percent  of 
total  HC  from  nonroad  sources  and  75 
percent  of  total  NOx  Consequently. 
LPA's  primary  focus  in  developing 
emission  standards  for  small  Si  engines 
is  achieving  sizeable  reductions  in  HC 
emission  rates. 

Given  the  extremely  riLh  operation  of 
small  SI  engines.  EPA  does  not  believe 
that  small  engine  terhnolocy  is  a-.'ailable 
to  prevent  NOx  levels  from  increrjsing 
while  HC  levels  decrease  substantially 
within  the  short  load  time  period  set 
fonh  in  this  proposal.  While  it  may  be 
possible  in  some  isolated  cases  to 
employ  automoti\e-type  emission 
control  systems  relying  on  closed-loop 
operation  and  three  way  catalytic 
converters,  the  state  of  development  of 
such  technology  is  not  ready  for  small 
engine  application  in  the  short  lead  lime 
proposed.  Furthermore,  the  sensitivity 
of  such  systems  to  in-use  deterioration 
and  malmaintenance  would  grcatlv 
lessen  their  in-use  effectiveness  given 
the  state  of  the  service  industry 
available  to  these  engines. 

EPA  has  estimated  that  by  the  year 
2020,  when  current  equipment  turnover 
is  projected,  the  proposed  emission 
standards  would  result  in 
approximately  a  32  percent  reduction  in 
HC  emission  from  current  levels,  or 
356,710  tons  per  year.  Under  the  same 
timeframe,  in-use  NOx  emission  rates 
would  be  expected  lo  increase  1.36-fold, 
or  34.000  tons  per  year.  Given  the 
magnitude  of  the  relative  contribution  of 
these  small  SI  engines  to  HC  and  NOx 
emission  inventories  in  ozone 


nonattainment  areas,  EPA  believes  this 
projected  decrease  in  HC  and  increase 
in  NOx  levels  would  be  consistent  with 
EPA's  statutory  mandate  that  emissions 
standards  reflect  the  greatest  emission 
reductions  achievable.  This  is  especially 
the  case  in  light  of  the  fact  that  this  rule 
would  increase  the  national  NOx 
inventory  by  about  one  quarter  of  one 
percent,  while  EPA's  nonroad  large  CI 
engine  regulations  would  reduce  the 
national  NOx  inventory  by  about  four 
percent. 

EPA  anticipates  that,  given  the 
magnitude  of  the  HC  reduction 
proposed,  emission  rates  would  be 
marginally  sensitive  enough  that  r\i.a; 
term  compliance  with  separate  emission 
standards  at\he  proposed  le\  el  of 
stringency  could  be  difficult  in  some 
cases,  whereas  compliance  with  a 
combined  standard  is  expected  to  be 
achievable. 

However,  EPA  is  concerned  that 
establishing  a  combined  standard  mighi 
be  viewed  as  setting  a  precedent  for 
future  rulemakings.  EPA  does  not 
intend  to  establish  any  such  precedent, 
and  is  considering  a  combined  standard 
for  Phase  1  only  due  to  the  present  lack 
of  avaiLble  data  for  setting  a  separate 
NOx  standard,  the  current  lack  of 
technology  for  achieving  NOx 
reductions  simultaneously  with  HC 
reductions  for  the  subject  engines  and 
vehicles,  the  need  to  achieve  HC 
reductions  as  soon  as  possible  under  thr 
Phase  1  rule,  and  the  desire  to  ' 

harmonize  with  California's  standards 

EPA  requests  comment  on  a  combined 
standard  (option  1).  EPA  also  requests 
comments  and  data  supporting  separate 
numericd  standards  for  HCand  NOx 
(option  2).  Based  on  information 
currently  available  to  EPA.  if  it  were 
necessary  to  develop  separate  standards 
the  NOx  standard  would  be 
approximately  136  percent  higher  than 
current  new  engine  levels,  \vhile  the  Hf 
standards  would  be  arproximotely 
equal  to  the  difference  between  tho--. 
levels  and  the  proposed  HC-^NOx 
standards. 

V.  CO  Standard  for  Handkrld  f.-jcj/if  > 
Oier  50  cc 

EPA  is  concerned  that  the  CO  levels 
for  handheld  engines  be  kept  as  low  as 
possible.  The  operators  of  equipment 
using  these  engines  are  in  close 
proximity  to  the  exhaust  pipe.  The  Class 
V  engines  are  a  large  concern.  The 
majority  of  these  engines  are  used  on 
large  commercial  chain  saws  used  in 
logging  operations.  The  high  power  ami 
high  load  factors  associated  with  this 
equipment  mean  the  operator  is 
potentially  exposed  to  a  high  CO  rate 
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from  the  engine  and  could  experience 
high  CO  intake  durirtg  operation. 

EPA  is  proposing  to  limit  CO 
emissions  from  large  (Class  V)  handheld 
engines  to  402  g/kWh.  In  comparison, 
smaller  (Class  III.  IV^)  handheld  engines 
would  be  required  to  meet  the  higher 
standard  of  804  g/k\Vh.  The  larger  Class 
\'  engines  have  technical  advantages 
over  smaller  engines,  with  respect  to 
fuel  metering  and  combustion  chamber 
boundary  layer  conditions,  that  would 
allow  them  to  achieve  these  lower  levels 
of  CO  emission.  This  technical  rationale 
is  discussed  at  length  in  the  draft  RSD 
in  the  docket.  In  addition  to  the 
technical  rationale  that  the  Class  V 
engines  are  capable  of  lower  CO 
omission  levels,  a  number  of  engines 
were  tested  by  the  Portable  Power 
Equipment  Manufacturers  Association 
(PFEMA)  and  an  individual 
manufacturer,  modified  for  a  six  percent 
enleanment  over  current  production 
calibration.  Approximately  20  to  30 
percent  of  these  engines  met  the  402 
g/kU'h  CO  standard,  achieving  average 
CO  levels  of  eight  percent  below  the 
standard.  The  remaining  engines  tested 
did  not  meet  either  the  HC  or  the  CO 
emission  standards.  (See  data  in  the 
draft  RSD.)  EPA  observed  that,  in 
general,  port  design  may  affect  the  ease 
with  which  engines  can  meet  emission 
standards.  EPA  requests  comment  and 
data  on  whether  there  is  a  supportable 
technical  rationale  why  it  would  not  be 
feasible  to  further  optimize  these 
engines  to  bring  both  the  HC  and  CO 
emissions  into  line  with  the  engines 
capable  of  achieving  the  proposed 
standards. 

PPEMA  has  argued  that  the  402 
g/k\Vh  level  is  too  stringent,  but  did  not 
focus  on  Class  V  engines  at  the  time 
California  rules  were  being  considered 
since  its  menibers  anticipated  limited 
regulation  of  the  Class  V  engines  in 
Cahfornia  due  to  preemption  of  many  of 
the  products  in  which  these  engines  are 
used.  In  a  letter  to  EPA,  a  copy  of  which 
is  included  in  the  d(Kket  for  this 
rulemaking.  PPEMA  suggests  that  a 
standard  of  603  g/kWh  would  be  more 
appropriate.  EPA  would  need  further 
data  and  information  that  establishes 
603  g/k\Vh  as  the  appropriate  technical 
limit  and  addresses  the  need  for  this 
higher  CO  standard  as  noted  above. 

Based  on  the  data  currently  available. 
EPA  does  not  see  the  need  for  the  higher 
standard  and  believes  that  the  proposed 
standard  is  achievable.  However.  EP.A  is 
requesting  additional  information  and 
data  that  would  verif\'  the  need  for  the 
higher  standard  and  justify  why  all 
•  •'liiines  cannot  be  designed  to  meet  the 
LO  levels  achieved  bv  the  20  to  30 


percent  of  engines  tested  by  PPEMA  that 
met  all  proposed  standards. 

O.  Cap  on  S'oise 

EPA  is  proposing  to  require  that 
engine  noise  levels  not  increase  as  a 
result  of  this  rulemaking.  The  type  of 
engine  changes  which  EPA  believes  will 
be  used  to  meet  the  proposed  exliaust 
gaseous  emission  standards  should  not 
increase  engine  noise  above  current 
levels.  EPA  is  aware  that  several 
European  nations  currently  have  sound 
level  standards  for  different  classes  of 
nonroad  equipment,  some  of  which  are 
powered  by  SI  engines  less  than  19  k\V. 
EPA  lacks  the  necessary  information  to 
determine  if  regulating  engine  noise 
without  regard  to  the  type  of  equipment 
in  which  the  engine  will  eventually  be 
used  is  a  sensible  technical  approach. 
EPA  requests  data  and  comments  on 
this  issue. 

P.  Applicability  of  In-Use  Standards 

The  proposed  rule  does  not  require 
that  small  engines  meet  in-use  standards 
over  a  useful  life  period  for  several 
reasons.  First,  limited  emission  testing 
of  in-use  engines  has  been  performed. 
.Additional  data  will  be  provided  by  the 
in-use  testing  program  described  in 
'IV.C.  Program  Description  and 
Rationale."  Second.  EPA  does  not 
believe  that  emission  controls  proposed 
for  Phase  1  will  experience  significant 
deterioration  beyond  normal  engine 
deterioration,  although  this  area  needs 
more  research.  EPA  does  acknowledge 
its  responsibility  to  achieve  enforceable 
reductions  of  in-use  emissions  and 
plans  to  develop  such  measures  in  its 
long-term  Phase  2  program. 

Until  such  measures  are  developed. 
El'.-\  proposes  to  maintain  regulatory 
language  in  the  Phase  1  rule  that 
commits  EPA  to  setting  in-use  standards 
and  useful  life  periods  by  April  T.i97.  In 
developing  Phase  2  regulations,  FA'A 
intends  to  amend  this  language, 
replacing  it  with  regulatorv*  language 
specifying  programs  that  are  d('V(>loped 
to  me«'t  this  commitment. 

EPA  solicits  comment  on  the  lack  of 
in-use  standards  and  on  the  appropriate 
level  of  in-use  standards,  useful  life 
period,  and  enforcement  measures  if 
EPA  were  to  make  these  a  requirement 
of  Phase  1.  EPA  also  invites  comment 
on  the  regulatorv'  language  in  the  Phase 
1  rule  that  commits  EPA  to  developing 
these  requirements  by  April  1997.  This 
language  states.  "A  useful  life  period  for 
engines  subject  to  the  provisions  of 
subpart  A  of  this  part  will  be  set  by  the 
Agency  and  will  be  promulgated  no 
later  than  the  year  1997." 


Q.  In-Use  Testing  Requirement 

This  proposal  requires  that 
manufacturers  procure  and  test  a  sample 
of  in-use  engines  and  report  the  results 
to  EPA.  In  developing  this  program. 
EPA  considered  manufacturer 
suggestions  that  any  in-use  testing 
program  be  conducted  jointly  between 
EPA,  manufacturers,  and  manufacturers' 
organizations.  EPA  is  concerned  that  a 
joint  program  would  not  as  efficiently 
address  the  goals  of  the  proposed  in-use 
testing  program. 

EPA  is  proposing  the  in-use  testing 
requirement  with  two  main  goals  in 
mind.  Primarily,  EPA  believes  that  a 
critical  element  in  the  success  of  its 
nonroad  program  is  assuring  that 
manufacturers  build  engines  that 
continue  to  meet  emission  standards 
beyond  the  certification  and  production 
stages.  By  requiring  manufacturers  to 
test  and  report  results,  EPA  expects  that 
manufacturers  would  act  responsibly  to 
avoid  or  correct  in-use  emission 
problems. 

EPA's  authority  to  recall  engines 
which  do  not  comply  with  emission 
standards  in  use  provides  an  important 
incentive  to  on-highway  manufacturers 
to  design  and  build  durable  engines  and 
vehicles.  However,  at  this  time,  EPA  has 
limited  data  by  which  to  propose  in-use 
standards  for  small  SI  engines  under 
section  213(d)  of  the  CAA.  subjecting 
nonroad  engine  manufacturers  to  the 
requirements  of  section  207(c)  of  the 
CAA.  Because  EPA  is  not  proposing  to 
establish  in-use  emission  standards  in 
this  rulemaking,  it  is  necessary  to 
require  that  manufacturers  test  in-use 
engines  to  gain  important  knowledge 
about  the  emission  deterioration  of  their 
engines  and  report  the  results  to  EPA. 
EPA  expects  that  this  knowledge  will  be 
critical  to  developing  more  durable 
emission  control  systems  and  achieving 
better  in-use  compliance  with  Phase  2 
engines. 

An  auxiliary  outcome  of  this  Phase  1 
testing  program  would  be  that 
manufacturers,  by  working  closely  with 
EPA  to  evaluate  in-use  emissions  and 
ideiitif\'  solutions  to  problems,  would  bt; 
preparing  for  the  Phase  2  in-use 
compliance  program.  This  Phase  1 
testing  program  would  permit  issues 
associated  with  a  variety  of  maintenance 
and  use  conditions  to  be  identified  and 
rt!Solved  prior  to  Phase  2. 

As  stated  previously,  EPA  is 
concerned  that  these  goals  may  not  be 
as  fully  achieved  with  joint  testing 
programs  involving  several 
manufacturers  and  their  respective 
organizations.  By  requiring  direct 
c:<)mmunication  v\ith  EPA. 
manufacturers  would  have  to 
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individually  provide  test  data  showing 
in-use  performance.  EPA's  experience 
has  been  that  aggregate  data  (sorted  by 
organizations  and  stripped  of  engine 
identification)  is  not  effective  in 
identifying  specific  in-use  problems. 
The  generated  Phase  1  in-use  data 
would  improve  estimates  of  in-use 
emissions,  thereby  enhancing  the  basis 
for  emission  inventories  used  to  support 
the  State  Implementation  Plan  (SIP) 
development  process. 

Given  the  critical  feedback  the  in-use 
testing  program  would  provide,  EPA 
believes  it  is  compelled  to  ensure  the 
fulfillment  of  the  obligation  to  perform 
ia-use  testing.  For  engine  families  where 
in-use  testing  would  be  required, 
certification  is  proposed  to  be 
conditioned  upon  the  completion  of  a 
number  of  in-use  tests  as  agreed  upon 
by  EPA  and  the  manufacturer  at  the 
time  of  certification.  Completion  of  the 
number  of  valid  in-use  tests  as  agreed, 
regardless  of  the  test  results,  would 
satisfy  this  condition. 

Under  this  proposal,  a  manufacturer's 
failure  to  fully  execute  the  in-use  tests 
would  be  considered  a  failure  to  satisfy 
the  conditions  under  which  the 
Certificate  was  issued.  An  engine  would 
be  considered  to  be  covered  by  the 
certificate  only  if  the  manufacturer 
fulfilled  the  conditions  upon  which  the 
certificate  was  issued.  Thus,  failure  to 
satisfy  the  conditions  of  the  certificate 
could  subject  a  manufacturer  to  the 
imposition  of  civil  penalties.  However, 
EPA  recognizes  that  a  manufacturer, 
notwithstanding  its  best  efforts,  might 
fail  to  perform  the  required  testing  due 
Co  circumstances  beyond  its  control. 
Thus  EPA  would  consider  all  relevant 
factors  when  determining  whether  to 
view  an  engine  as  not  being  covered  by 
a  certificate  based  on  failure  of  a 
itianuf-Hcturer  to  fully  execute  the  test 
program  condition  of  the  certificate. 

EPA  requests  comment  on  the 
g)roposed  in-use  testing  program. 

$.  Absence  of  Averaging,  Banking,  and 
Trading  Programs 

EPA  is  not  proposing  an  averaging, 
banking,  and  trading  program  (ABT)  for 
small  SI  engines  at  this  time.  ABT 
programs,  which  EPA  uses  in  its  on- 
highway  heavy-duty  engine  program 
and  proposed  for  the  nonroad  large  CI 
engine  program,  provide  manufacturers 
fllexibility  in  meeting  the  emission 
standards.  EPA  is  increasingly  using 
market-based  incentive  programs  such 
as  ABT  because  such  programs  can 
reduce  the  cost  of  controlling  emissions. 
An  ABT  trading  program  can  also 
reduce  the  burden  of  regulation  on 
small  manufacturers  by  providing  them 
Hexibility  in  meeting  reqiiirements. 


At  this  time.  EPA  has  not  been  able 
to  construct  an  ABT  program,  given  the 
uncertainties  smrounding  projected  in- 
use  emission  levels.  These  uncertainties 
will  be  resolved  as  part  of  the  Phase  2 
regulatory  negotiations.  However,  as 
part  of  the  requirements  of  approving  an 
ABT  program.  EPA  must  know  the  in- 
use  emission  characteristics  of  engine 
families  in  order  to  implement  an  ABT 
standard,  unless  all  engine  families 
deteriorate  at  the  same  rate. 

The  lifetime  emissions  of  engine 
families  must  be  averaged  together  in 
order  to  compute  the  average  emission 
level  of  a  manufacturer's  product  line. 
Use  of  lifetime  emissions  is  necessary 
because  it  may  be  the  case  that  the 
emissions  of  one  type  of  engine 
deteriorate  at  a  higher  rate  than  another 
type,  or  a  smaller  engine  may 
deteriorate  at  a  higher  rate  than  a  larger 
engine  of  the  same  type.  EPA  is  not  in 
a  position  to  determine  what  the  in-use 
emission  level  is  presently  or  would  be 
under  this  Phase  1  regulation.  EPA's 
initial  assessment  is  that  the  emissions 
of  these  engines  deteriorate  somewhat 
over  time  and  likely  deteriorate  at 
different  rates  between  engine  families, 
but  more  research  is  necessary. 
However,  even  if  engine  families 
deteriorate  at  different  rates,  if  such 
deterioration  is  not  systematically 
biased,  it  may  not  undermine  the 
validity  of  an  ABT  program.  EPA 
requests  comment  on  this  point. 

Phase  2  will  directly  assess  in-use 
emission  characteristics  of  engine 
families  and  incorporate  enforcement  of 
in-use  emission  levels.  Once  in-use 
emission  levels  are  known  with  more 
confidence,  EPA  expects  that  market- 
based  programs  such  as  ABT  will  be 
viewed  favorably  by  the  regulator\- 
negotiation  committee  during  policy 
development. 

EPA  requests  comment  on  the  absence 
of  an  ABT  program. 

S.  Engine  Manufacturer  Requirement — 
Disclosure  of  Maximum  Exhaust 
Pressure  and  Minimum  Inlet  Pressure 

The  design  of  the  exhaust  systom  can 
influence  emissions.  Most  small  engines 
are  supplied  with  both  an  air  inlet 
system  and  an  exhaust  system  which  are 
tested  as  part  of  the  engine  package,  and 
the  entire  package  is  used  by  the 
equipment  manufacturer.  However, 
some  engines  are  designed  to  be 
installed  in  a  chassis  with  more 
complex  packaging  requirements  where 
the  equipment  manufacturer  may 
supply  and/or  install  the  exhaust 
system,  or  part  of  it,  and  even  the  air 
inlet  system.  In  these  latter  cases,  EPA 
is  considering  a  requirement  that  the 
engine  manufacturer  would  nwd  to 


specify  to  the  equipment  manufacturer 
the  maximum  exhaust  pressure  and  the 
minimum  inlet  pressure,  and  the 
equipment  manufacturer  would  be 
required  to  adhere  to  those 
specifications.  EPA  requests  both  engine 
and  equipment  manufacturer  comments 
regarding  this  issue. 

T.  Direct  Health  Effects  of  Air  Toxics 
and  CO 

In  addition  to  the  concern  of  the  role 
of  HC  and  CO  in  ozone  and  CO 
nonattainment,  EPA  is  concerned  about 
direct  health  effects  of  air  toxics  and  CO 
exposure.  The  concentrations  and  direct 
health  effects  of  toxic  pollutants  in 
exhaust  are  especially  important 
because  the  operator  of  a  small  SI 
engine  application  is  typically  near  the 
equipment  as  it  functions.  In  some 
applications,  the  operator  must  be 
adjacent  to  the  exhaust  outlet  and  is  in 
the  direct  path  of  the  exhaust  as  it 
leaves  the  engine.  See  "VI. 
Environmental  Benefit  Assessment"  for 
further  discussion  of  this  issue.  The 
Agency  requests  additional  information 
on  the  effects  of  air  toxics  and  CO 
exposure  associated  with  the  use  of 
small  SI  engines. 

U.  Catalyst  Durability 

Relative  to  all  other  types  of  emission- 
related  engine  components,  catalysts  are 
unique  in  that: 

•  Relatively  small  changes  in 
chemical  and/or  physical  characteristics 
of  a  catalyst  can  result  in  very  large 
deleterious  changes  in  operational 
characteristics. 

•  The  engine  manufacturer  is  not 
likely  to  be  involved  in  the  design  or 
fabrication  of  the  catalysts  nor  be  able 
to  verify  the  acceptability  of  vendor- 
supplied  catalysts  by  means  of  the 
simple  checks  and  tests  that  are 
adequate  for  other  engine  components 

•  The  satisfactory  operational 
durability  of  catalysts  are  much  more 
dependent  on  the  catalyst 
manufacturer's  proprietary  techniques 
and  processes  than  is  the  case  with 
other  emission  control  system 
components. 

•  Since  it  is  the  last  component  in  the 
emission  control  system,  a  catalyst  can 
compensate  for  sub-standard 
performances  by  other  emission  control 
components,  but  it  is  not  itself 
supported  by  any  other  back-up 
component  that  is  able  to  compensate 
for  a  reduction  in  catalyst  performance 
capability. 

•  Substantial  reductions  in 
performance  can  result  from: 

— Abrasion  or  fracturing  as  a  result  .1 
relative  motion  between  the  catal". '  ■ 
and  its  protective  outer  metal  jackii. 
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— Poisoning  as  a  result  of  fuel 
contaminants  (such  as  lead). 

— (".lazing  as  a  result  of  excessive 
quantities  of  lubricating  oil  in  the 
exhaust,  and 

— Thermal  degradation  as  a  result  of 
exposure  to  e.xcessively  high 
temperatures  for  prolonged  periods. 

Qitah'tic  converters  designed  for 
small  SI  engines  in  the  short  terrn  will 
be  low  efficiency  catalysts  to  address 
safety  concerns.  The  catalysts  designed 
fur  potential  Phase  1  use  would  have 
conversion  efficiencies  on  the  order  of 
approximately  30  percent  fur  HC  and 
CO  emission.  The  design  constraint  that 
dictates  these  low  efficiencies  is  the 
need  to  limit  the  increase  in  exhaust 
temperatures,  since  the  exhaust  is  in 
close  proximity  to  the  operator  in 
handheld  equipment.  Efficiencies  much 
higher  than  30  percent  begin  to  geiM^rate 
exotherms  that  can  substantially 
increase  exhaust  temperatures.  Since 
the  industn,'  has  not  yet  develoj)ed  the 
necessarv'  solutions,  such  as  creative 
s.Tiall-scale  insulation  approaches,  to 
control  the  added  temperature,  only  low 
efficiency  catalysts  would  be  available 
for  Phase  1  use. 

While  adequate  durability  of  catahsts 
is  a  concern  relative  to  catalytic 
converters  used  in  on-high  way  engine 
applications.  EPA  is  less  concerned 
with  the  emission  impact  of  failures  of 
the  cataUlic  converters  expected  to  be 
used  for  engines  regulated  by  this  rule. 
This  is  because  the  conversion 
efficiency  of  catalysts  used  in  smhll  SI 
engines  would  not  exceed 
approximately  30  percent  for  reasons 
discussed  in  the  previous  paragraph, 
faced  with  this  constraint,  an  engine 
manufacturer  would  need  to  modify-  its 
base  engine  to  reahze  substantial 
em.ission  reduction  of  engine-out 
emissions  even  before  the  exhaust  was 
converted  further  by  the  catalytic 
converter.  Should  such  a  low  efficiency 
catalyst  fail  in  use.  the  increase  in 
emissions  would  not  be  as  large  as 
occurs  when  a  high  efficiency  on- 
highvvay  vehicle  catalyst  fails. 

The  preceding  discussion  underscores 
the  need  for  some  means  to  validate  the 
adequacy  of  catalysts  that  would  be 
added  to  engines  to  provide  compliance 
with  the  emission  standards  during  in- 
use  operation.  Various  approaches 
could  be  used  for  ensuring  that  the 
"long  term"  conversion  capabilities  of 
catalysts  would  be  adequate.  For 
example,  certification  engines  could  be 
tested  with  catalysts  which  had  been 
:  iibjccted  to  some  type  of  "aging" 
process  to  substantiate  that  the  catalysts 
v.ere  adequately  designed  and 
:  ibricated.  Alternatively,  certification 


engines  could  be  tested  with  new 
catalysts  that  had  been  proven  to  be 
satisfactor\-  by  mw;ting  the  requirements 
of  a  catalyst  certification  procedure  that 
would  be  separate  from  the  engine 
emission  certification  test. 

The  main  advantage  of  a  validation 
approach  involving  the  use  of  "aged" 
catalysts  on  certification  engines  would 
be  its  simplicity.  The  aging  process 
would  be  carried  out  by  either  the 
engine  manufacturers  or  the  catalyst 
vendors.  In  either  case,  there  would  be 
no  requirements  for  special  catalyst 
performance  testing  and.  hence,  no  need 
for  the  establishment  of  performance 
standards  that  would  be  needed  for 
evaluating  the  test  results. 

The  main  disadvantage  of  this 
approach  is  the  possible  negative  impact 
on  catalyst  usage  that  might  result  from 
a  Phase  1  certification  process  v.hich 
impost^d  durability  testing  requirements 
on  catalysts  but  not  on  certification 
engines  or  any  other  engine  components 
involved  in  their  construction.  On  one 
hand,  the  dependence  of  successful 
certification  of  engine  families  on  the 
performance  capabilities  of  aged 
catalysts  might  result  in  engine 
manufacturers  being  reluctant  to  use 
catalysts  to  meet  the  applicable 
emission  standards.  Also,  given  that 
there  is  limited  field  data  on  small 
engine  catalysts,  it  would  be  extremely 
difficult  to  design  a  fair  aging  procedure 
that  could  1)6  evaluated  by  the 
certification  engine  test  and 
accompanying  emission  standards. 

Such  possibly  adverse  results  would 
be  avoided  by  the  engine  manufacturer's 
use  of  a  new  catalyst  that  was 
"certified"  by  the  supplier  or  the  engine 
manufacturer  as  having  design  and 
fabrication  details  that  resulted  in 
specific  long-term  conversion 
performance  capabilities.  This  approach 
would  have  the  disadvantage  of  being 
more  complicated  in  that  it  additionally 
involves  the  establishment  of  limits  on 
the  amount  of  efficiency  loss  that  would 
be  acceptable  and  would  require  a  test 
procedure  for  determining  compliance 
with  such  limits. 

As  a  consequence  of  concerns 
regarding  possible  negative  impacts  on 
catalyst  development  for  small  engines 
that  might  result  from  a  provision 
requiring  the  certification  of  engines 
with  aged  catalysts.  EPA  is  not 
proposing  such  a  requirement  in  this 
notice.  Instead.  EPA  is  proposing  that 
for  systems  utilizing  catalysts,  the 
certification  engine  configuration  to  be 
tested  must  be  equipped  with  a  new 
catalyst  of  a  design  that  has  been 
"certified."  A  "certified"  catalyst  design 
would  be  one  which  had  successfully 
met  the  requirements  of  a  separate 


catalyst  durability  demonstration 
procedure  which  is  described  in  mon; 
detail  in  the  following  paragraphs.  This 
approach  ensures  that  durable  catalysts 
are  used  on  small  engines  while 
avoiding  excessive  requirements  that 
could  discourage  the  development  of 
very  promising  catalyst  technology. 

Comments  regarding  this  proposal  are 
requested.  Also  requested  are  comments 
regarding  the  advantages  and 
disadvantages  of  this  requirement,  as 
well  as  the  alternative  requirement  for 
the  use  of  preconditioned  or  aged 
cataly.sts  during  engine  (^mission 
certification  testing. 

The  use  of  an  oven  exposure 
procedure  for  evaluating  catalyst 
resistance  to  thermal  degradation  is 
proposed  in  this  notice.  This  procedure 
would  involve  the  heating  of  the  test 
catalyst  in  air  to  a  temperature  of  1.000 
°C  for  six  hours.  Prior  to  heating  the 
catalyst  to  1.000  °C.  an  optional  pre- 
heating procedure  is  proposed  to  be 
allowed  to  remove  the  "green"  effect  of 
the  catalyst.  This  optional  procedure 
would  consist  of  heating  the  catalyst  to 
no  more  than  500  °C  for  no  more  than 
two  hours. 

The  oven  exposure  procedure 
described  above  is  proposed  in  lieu  of 
procedures  which  involve  exposure  to 
synthetic  or  actual  exhaust  gas  mixtures 
because  EPA  believes  that  the  oven 
aging  procedure  aggressively  and 
directly  stresses  the  catalyst  and  is  the 
best  method  for  assessing  the  most 
major  catalyst  durability  concern: 
thermal  stability.  Another  advantage  of 
this  method  is  that  it  is  much  less 
complex  than  the  other  exposure 
procedures. 

For  example,  in  the  case  of  the 
procedure  which  involves  exposure  to 
synthetic  exhaust  gas  mixtures, 
information  is  lacking  regarding  the 
most  appropriate  test  parameters,  such 
as  the  temf>erature  of  the  mixtures  and 
the  duration  of  the  exposure.  Similarly, 
with  respect  to  the  procedure  which 
involves  exposure  to  actual  exhaust  gas 
mixtures,  information  is  needed 
regarding  a  number  of  test  variables  that 
are  related  to  the  engine  that  is  used  to 
generate  the  exhaust  gas  mixture,  such 
as  its  combustion  cycle  and  power 
output,  the  manner  in  which  it  is 
operated  and  the  operating  times  that 
are  involved  in  each  phase  of  the 
operating  cycle. 

General  comments  regarding  the 
applicability  and  suitability  of  the 
proposed  oven  exposure  procedure-  are 
requested.  Specific  comments  are  also 
requested  regarding  variation  in  the 
procedure,  such  as:  The  use  of  an  oven 
atmosphere  other  than  air;  if  flow 
through  the  catalyst  is  recommended; 
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aiijl  the  composition  and  flow  rate  of  tho 
f;;  s  or  gaseous  mixture  that  is  used. 

Regardless  of  which  method  is  used  to 
a{  e  the  catalyst,  some  means  must  be 
U!  ed  to  determine  the  effects  of  the 
af  ing  process.  With  re^spect  to  the 
in  tended  purpose  of  this  process,  the 
must  straightforward  evaluation  would 
involve  the  determination  of  the  e.xtent 
to  ivhich  the  performance 
ch  ^racteristics  of  the  test  catalyst  had 
bf  (in  adversely  affected.  Of  particular 
si  jiiificance  would  be  the  adverse  effect 
oj  Jthe  catalyst's  conversion  capabilities 
w  111  respect  to  the  oxidation  of  HC  and 
C(  X  and/or  the  reduction  of  NO\. 

the  use  of  a  procedure  which  uses  a 
synthetic  exhaust  gas  mixture  for 
evaluating  the  effects  of  thermal 
sti  essing  is  being  proposed  for  several 
re  iBons.  One  of  the  main  reasons  is  the 
re  ative  simplicity  of  such  a  procedure. 
Fft  example,  it  would  not  involve  the 
qi  ^stions  regarding  the  in-use 
re  >Tesentativoness  of  test  parameters, 
suich  as  the  temperature  of  the  mixture 
and  the  duration  of  the  test,  that  arise 
when  a  synthetic  exhaust  gas  mixture  is 
usbd  for  actually  thermally  stressing  a 
catalyst.  For  evaluation  purposes,  any 
fixed  temperature  which  allowed  the 
conversion  reactions  of  interest  to  occur 
could  be  specified.  The  specification  of 
a  particular  exposure  time  would  not  be 
required  since  the  conversion  efficiency 
existing  as  a  result  of  the  previous 
thermal  stressing  would  be  involved 
ratjher  than  a  time-related  change  in 
efficiency.  Furthermore,  a  procedure 
wl  ich  used  synthetic  exhaust  gas  would 
be  simpler  than  a  procedure  that  used 
ad  ual  exhaust  gas.  Using  synthetic 
cxliBust  gas  mixtures  alleviates  the  need 
foi  detailed  information  not  readily 
available  at  this  time.  Another  reason 
for  proposing  the  use  of  synthetic 
exliaust  gas  mixtures  is  the 
standardization  that  results;  all  catalysts 
would  be  aged  under  the  specific 
conditions  that  are  proposed  in  subpart 
E  of  the  proposed  regulations.  The 
coihposition  of  the  synthetic  exliaust  gas 
mikture  that  is  specified  in  this  subpart 
is  comparable  to  compositions  of 
synthetic  exhaust  gas  mixtures  currently 
us(]d  by  catalyst  manufacturers  for 
tesling  related  to  the  kinds  of  engines 
co\tered  by  the  proposal. 

Ctomments  are  solicited  concerning 
thef*  specifications,  particularly  with 
regfird  to  the  chemical  composition  and 
teniperature  of  the  synthetic  exhaust 
mixture  and  its  flow  rate  as  it  enters  the 
tesj  catalyst. 

A  fixed  catalyst  efficiency  loss  limit  of 
20  |x!rcent  for  HC,  CO,  andNOx  is 
proposed  in  this  notice  on  the  basis  of 
on-  lighway  experience  and  the  absence 
of  i  iformation  at  this  time  regarding  th(r 


conversion  efficiencies  that  will  be  used 
with  small  engines.  To  illustrate  this 
loss  limit,  a  catalyst  with  initial  HC 
conversion  efficiency  of  50  percent 
would  be  required  to  maintain  at  least 
a  conversion  efficiency  of  40  percent 
after  thermal  aging. 

Comments  are  requested  regarding  the 
use  of  a  different  fi.xed  deterioration 
limit.  Comments  are  also  requested 
regarding  the  relative  advantages  and 
disadvantages  of  one  fixed  limit  versus 
several  limits  that  are  proportional  to 
initial  conversion  efficiency. 

\'.  Test  Procedure  Requirements 

EPA  received  a  technical  review  of  an 
early  draft  of  the  test  procedure  from  the 
Small  Engine  Committee  of  the  Society 
of  Automotive  Engineers  (SAE)  in 
September  1993.  EPA  requests  comment 
on  several  points  mentioned  in  SAE's 
comments. 

EPA  is  proposing  that  during  each 
mode  of  the  emission  test  cycle,  engine 
manufacturers  collect  and  analyze 
exhaust  constituents  and  measiutJ 
engine  parameters  during  a  period  of 
time  referred  to  as  the  "sampling 
period."  EPA  is  proposing  that  the 
sampling  period  be  a  minimum  of  four 
minutes  long.  The  SAE  recommended 
test  procedure  J1088  recommends  the 
sampling  period  be  •'•   *   *  at  least  two 
minutes.  Longer-averaging  times  may  be 
required  to  ascertain  the  true  time 
averaged  emissions  if  data  variability 
over  time  is  significant."  Based  on 
EPA's  experience  with  several  small 
(two  to  four  kW)  engines,  a  two-minute 
averaging  time  for  idle  modes  is  not 
sufficient  to  make  accurate  fuel  flow 
measurements.  EPA  requests  comment 
on  the  appropriateness  of  a  four  minute 
averaging  time,  including  any  available 
test  data  In  substantiate  an  averaging 
time  less  than  four  minutes. 

EPA  is  proposing  that  for  the  final 
calculation  of  the  brake-specific 
emission  rate  (gr/kWhl,  any  power 
measured  during  the  idle  mode  not  be 
included  in  the  calculation  for  the 
reported  brake-specific  emission  rate. 
EPA  believes  the  idle  mode  is,  by 
definition,  that  engine  operating  m.ode 
during  which  no  useful  work  is 
performed.  Any  power  measured  during 
this  mode  is  a  result  of  the  frictional 
losses  resulting  from  the  dynamometer. 
EP.^  is  concerned  that  an  engine 
manufacturer  using  an  inappropriately  ' 
large  dynamometer  with  a  large 
frictional  loss  would  not  provide  an 
accurate  measurement  of  the  engine  idle 
mode.  EPA  believes  it  is  inappropriate 
to  include  power  generated  by  the 
engine  to  overcome  the  windage  losses 
of  the  dynamometer  in  the  calculation 
of  emissions  during  the  idle  mode.  EPA 


requests  comment  on  the 
appropriateness  of  including  power 
measured  by  the  dynamometer  in  the 
calculation  of  the  final  brake-specific 
emission  rate. 

It'.  Duration  of  C:ertificates  of 
Conformity,  Definition  of  Model  Year. 
Annual  Production  Period 

EPA  is  considering  adopting  one  of 
thf;  following  three  options  for  defining 
model  year,  annual  production  period, 
and  duration  of  the  certificate  of 
conformity.  Regardless  of  the  option 
si'lected.  EPA  is  also  proposing  in  this 
notice  that  it  would  be  a  prohibited  act 
to  introduce  an  uncertified  small  SI 
engine  into  commerce  after  August  1. 
1996.  Furthermore,  it  would  be  a 
prohibited  act  to  introduce  a  specific 
model  year  engine  into  commerce  prior 
to  or  after  the  model  year  for  which  the 
certificate  of  conformity  was  issued  and 
in  effect.  EP,^  requests  comment  on 
each  of  these  three  alternatives. 

Option  I:  EPA  would  incorporate  the 
on-highway  definition  of  model  year, 
annual  production  period,  and  duration 
of  a  certificate  of  conformity. 

The  model  year  would  include 
January  1  of  the  calendar  year  for  which 
it  is  designated  and  would  not  include 
a  i.inuary  1  of  any  other  calendar  year. 
Thus,  the  maximum  duration  of  a  model 
year  would  be  one  calendar  year  plus 
^04  days. 

The  "annual  production  period"  for 
any  specific  model  within  an  engine 
family  would  begin  either:  (1)  When 
suc:h  an  engine  was  first  produced,  or 
(2)  on  January  2  of  the  calendar  year 
pnsceding  the  year  for  which  the  model 
yt^ar  was  designated,  whichever  date 
was  later.  The  annual  production  period 
would  end  either:  (1)  When  the  l:ist 
engine  was  produced,  or  (2J  on 
D<x:ember  31  of  the  calendar  \ear  for 
which  the  model  year  was  named, 
whichever  date  was  sooner. 

A  certificate  of  conformity  would  be 
issued  to  cover  engines  introduced  into 
commerce  for  a  single  model  year. 
Under  option  1.  the  1997  model  year 
certificate  could  cover  production 
between  January  2.  1996  and  Decembi>r 
31.  1997.  although  engines  ri^gulated 
under  this  proposal  would  be 
manufactured  after  August  1.  1996. 

Interested  parties  may  wish  to  consult 
OMS  Advisory  Circular  A/C  No.  6B, 
issued  December  31. 1987.  which 
summarizes  the  on-highway  treatment 
of  model  year,  annual  production 
period,  and  duration  of  the  certificate  of 
conformity.  A  copy  of  the  circular  has 
been  placed  in  the  docket  for  this 
rulemaking. 

Option  2:  This  option  represents  a 
variaticm  of  Option  1.  EPA  believes  that 
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the  dates  selected  for  the 
commtrntement  of  model  year  ami  iliu 
annual  production  period  more  clos*'!;. 
parallel  the  experience  of  the  small 
engine  imlustry- 

Undor  option  2.  the  model  year  won  Id 
include  August  1  of  the  preceding 
calendar  year  for  which  it  was 
designated  and  would  not  includo  an 
August  1  of  any  other  calendar  year.  The 
maxinram  duration  of  a  model  y^ar 
would  remain  one  calendar  year  phis 
364davs. 

The  "annua!  production  period  '  ior  a 
specific  model  within  an  engine  familv 
would  begin  cither:  (1)  When  such  an 
engine  was  first  produced,  or  (2)  on 
August  2  of  two  calendar  years 
preceding  the  year  for  which  the  model 
year  was  designated,  whichever  dale 
was  later.  The  annual  production  perio<! 
would  end  either:  (1)  When  the  last 
engine  was  produced,  or  (2)  on  July  J) 
of  the  calendar  year  for  which  the  model 
year  was  named,  whichever  date  was 
sooner. 

The  ( ertificate  of  conformity  would  be 
issued  to  cover  production  for  a  sini;!e 
model  vear.  For  example,  the  1997 
model  \  ear  could  cover  production 
betwe.-n  August  2, 1995  through  July  .n, 
1997 

The  proposed  extended  coverage 
period  described  in  options  1  and  2  for 
a  certificate  of  conformity  (that  is,  up  to 
one  year  plas  364  days)  is  primarily 
intended  to  allow  flexibility  in  the 
production  of  new  models.  Under  no 
circumstances  should  it  be  interpreted 
that  existing  models  could  "skip"  yearly 
certification  by  pulling  ahead  the 
production  of  every  other  model  year 
While  this  situation,  to  our  knowledge, 
has  not  occurred  in  the  on-highway 
program  in  the  past,  a  practice  of 
producing  small  SI  engines  for  a  two 
year  period  would  violate  Congress 
intent  of  ann  lal  certification  based 
upon  an  annual  production  period.  EPA 
is  not  currently  proposing  rules  for  how 
to  determine  when  abuse  has  occurred 
since  this  has  not  been  a  problem  to 
date.  However,  manufacturers  should 
note  EPA's  concern  in  this  area  and 
should  use  normal  yearly  production 
periods  for  existing  models. 

Option  3:  Under  this  option,  the 
certificate  of  conformity  would  be 
issued  to  cover  production  from  Augu  .i 
1  of  a  ge.  ;n  calendar  year  through  JuK 


31  of  the  subsequent  i;alendar  year  for 
which  it  was  issued.  EPA  would  retain 
the  model  year  concept  found  in  on- 
highway  programs  but  would  define  it 
as  follows:  "Model  year  means  thf; 
manufacturer's  annual  production 
period  which  includes  August  1  of  a 
given  calendar  year  through  July  31  of 
the  subsequent  calendar  year."  Thus  the 
maximum  duration  of  a  model  year 
would  be  365  days. 

VI.  Environmental  Benefit  Assessment 

National  Ambient  Air  Quality 
.Standards  (NAAQS)  have  been  set  for 
criteria  pollutants  which  adversely 
affect  human  health,  vegetation, 
materials,  and  visibility.  Concentrations 
of  ozone  (Oi)  are  imparttul  hy  HC 
emissions  and,  to  a  les.ser  extent, 
emissions  of  CO.  Ambient 
concentrations  of  CO  are,  of  course, 
impacted  by  CO  emissions.  EPA  has 
determined  that  the  standards  sot  in  this 
rule  would  reduce  emissions  of  HC  and 
CO  and.  despite  also  increasing 
emissions  of  NOx.  hidp  most  areas  come 
into  compliance  with  the  NAAQ.S  for 
ozone  and,  to  a  lesser  pxtent,  CO.  The 
following  provides  a  summary  of  the 
emission  reductions  oxpec  ted  and  the 
health  effects  of  HC  components,  CO, 
and  ozone.  A  discussion  of  the  roh^s  of 
HC  and  NOx  in  ozone  formation  is  also 
presented.  The  underlying  analysis  is 
described  in  greater  detail  in  the  draft 
RSD,  a  copy  of  which  is  in  the  public 
docket  for  this  rulemaking. 

A  Estimated  Ewission.-i  Impact  of 
Proposed  Regulation 

The  emission  standards  prf)posed  in 
today's  action  should  reduce  average 
per-engine  HC  and  CO  emission  from 
small  SI  engines  by  32  percent  and  14 
percent,  respectively,  by  the  year  2020, 
when  complete  P.eet  turnovi^r  is 
projected.  This  would  result  in  annual 
nationwide  reductions  of  roughly 
350,000  tons  of  HC  and  2,000.000  tons 
of  CO  by  the  year  2020.  In- use  NOx 
emission  rates  ar»^  expected  to  increase, 
roughly,  from  7.000  to  34,000  tons  per 
year.  This  increase  represents  one 
quarter  of  one  percent  of  the  national 
NOx  inventory,  ,md  is  snuill  compared 
to  the  substantial  NOx  rtnluctions 
achieved  in  the  nonroad  le.rge  Cil 
proposal  (58  PR  2380*)). 

In  addition  to  control  of  HC.  the 
propostul  standards  should  be  effective 


in  reducing  emissions  of  air  toxics, 
including  benzene  and  1,3-butadiene. 
Howevei,  the  magnitude  of  reduction 
would  depend  on  whether  the  control 
technology  reduces  the  individual 
toxics  in  the  same  proportion  to  total 
hydrocarbons. 

These  emission  reduction  estimates 
for  HC  and  CO  art;  based  on  population 
projtM  tions  using  estimates  of  annual 
engine  consumption  (that  is,  sales), 
engine  attrition  (that  is,  scrappage), 
activity  indicator,  and  current  and 
propos'.jd  in-use  emission  factors.  Data 
on  activity  indicators  and  the  baseline 
emission  factors  were  obtained  from  the 
Nonroad  Study.  Estimates  of  annual 
engine  consumption  for  years  from  1973 
to  1992  were  based  on  engine 
consunipiion  data  available  from  the 
PSR  databases  and  industry  data  from 
OPEI, '  PPEMA."  and  Booz  Allen  & 
Hamilton."*  Future  consumption 
estimates  are  for  the  most  part  based  on 
estimatfs  of  population  growth  for  the 
United  States.  Attrition  rates  (that  is, 
likelihood,  as  a  function  of  engine  age, 
that  an  engine  remains  in  service)  for  all 
engines  included  in  this  analysis  were 
developed  on  the  assumption  that 
equipment  attrition  is  described  by  a 
two-parameter  form  of  the  WeibuU 
cumulative  distribution  function. 

For  the  analysis  scmmarized  in 
Tables  2  and  3.  the  emission  inventories 
were  developed  for  the  five  regulated 
engine  classes  as  well  as  for  all  pieces 
of  equipment  using  engines  covered  by 
this  proposed  rule.  Using  estimated 
engine  consumption  and  attrition,  EPA 
projected  the  total  in-service  engine 
population  for  each  year  from  1973 
through  2020  EPA  projected  the  total 
annual  nationwide  HC,  CO,  and  NOx 
emissions  fiorn  small  SI  engines 
included  in  the  current  proposal  under 
the  baseline  (that  is,  no  controls 
applied)  and  i  ontrolled  scenarios. 

For  the  controlled  scenario,  EPA 
assumed  that  new  engines  sold 
begirming  in  1006  would  meet  the 
proposed  standards.  For  both  scenarios, 
in-use  emission  rates  were  determined 
so  as  to  account  for  deterioration  by 
adjusting  the  difference  between  new 
engine  and  in-use  engine  emission  rates 
by  a  factor  which  is  a  function  of  age  of 
the  specific  engine  and  its  B-50  or 
median  life  expressed  in  years. 


'  Oulrt'.or  I'uwer  Equipmenl  Institute's  histom 
national  st:ipn-.fnt  data. 

'Portable  Power  Equipnr.pr!  '.'  .-.ufacturers 
Association's  shipment  d<i!.-i  '.■:  --i  lecled  equipm-' 


■n.io/  Alien  .4  ll.iii'.ihor..  I'CMI  K.-.i.irl  to 
t..i!iforr>iri  Air  Ri'v)i:r.'<'  n<  „<■{. 
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Table  2.— Projected  Annual  Nationwide  HC  Emissions 

[tons/yearj 


Year 


Baseline 


729.458 

813,575 

871,723 

938,275 

1,002.164 

1.058,864 

1.112.630 


With  proposed 
controls 


729.458 
733.597 
618.876 
636.769 
676.759 
716.899 
755,920 


Reduction 
from  baseline 


79,978 
252.847 

301.506 
325.405 
341.965 
356.710 


Percent 
of  base- 
line 


9.8 
29.0 
32.1 
32.5 
32.3 
32.0 


Table  3.— Projected  Annual  Nationwide  CO  Emissons 

(tons/year] 


Year 


Baseline 


8.109.097 
9.49S.739 
10.384.195 
11.379.821 
12.320.136 
13.153,741 
13,939.000 


With  proposed 
controls 


8.109.097 

9.112.559 

9.107.279 

9.807.781 

10.591.294 

11.303,418 

11.977.377 


Reduction 
from  baseline 


387.180 
1.276,916 
1 ,572,040 
1 ,728,642 
1,850.323 
1.961.623 


Percent 
of  base- 
line 


4.1 
12.3 
13.8 
14.0 
14.1 
14.1 


n.  I  Lahh  and  Welfare  Effects  of  HC 
Ewiksions 

1  l(ie  focus  of  today's  action  is 
rod  L<ction  of  HC  emission  as  a  part  of 
the  solution  to  the  ozone  nonaftainment 
proilera.  However,  direct  health  effects 
are  also  a  reason  for  concern  due  to 
dinsct  human  exposure  to  emissions 
from  small  SI  engines  during  operation 
of  equipment  using  such  engines.  Of 
speiafic  concern  is  the  emission  of  air 
tox  cs.  In  some  applications,  the 
op<:rator  must  be  adjacent  to  the  e.vhaust 
out  et  and  is  in  the  direct  path  of  the 
exhaust  as  it  leaves  the  engine.  Today's 
regulations  should  be  effective  in 
ndi  icing  air  toxics  such  as  benzene  and 
1,3- butadiene. 

Bisod  on  data  from  the  Nonroad 
.Stu  ly.  the  exhaust  and  crankcase 
i>sions  from  a  2.9  k\V  launmower 
\\  a  4-stroke  engine  contain  3.5  grams 
of  bjr-Jizene  per  hour.  Exhaust  emission 
(.fa  2.9  k\V.  2-stroke  lawnmower 
conjains  1 7  grams  of  benzene  per  hour. 
A  sitiall.  2.2  kW  chainsavv  tmits  28.2 
graijis  of  benzene  per  hour,  compared  to 
a  laige,  4.5  kW  chainsaw  that  emits  40.8 
grams  per  hour. 

Also,  according  to  data  from  the 
Noriroad  Study,  1,3-  butadiene  content 
in  exhaust  and  crankcase  emissions 
f.-oni  a  2.9  kW,  4-stroke  lawnmower  is 
approximately  1.5  grams  per  hour.  For 
a  2.9  k\V,  2-stroke  lawnmower,  1 .3- 
luilijdiene  content  in  exhaust  is  7.0 
grams  per  hour.  Butadiene  emitted  from 
'  <i  su  all.  2.2  kW  chainsaw  is 

;  pioximately  12.2  grams  per  hour,  and 


is  1 7.7  grams  per  hour  from  a  large  4.5 
k\V  chainsaw. 

Benzene  is  a  clear,  colorless  aromatic 
hydrof;arbon  which  is  both  volatile  and 
flammable.  Benzene  is  present  in  both 
exhaust  and  e^•aporative  emissions. 
Health  effects  caused  by  benzene 
emissions  differ  based  on  concentration 
and  duration  of  exposure. 

1 ,3-butadiene  is  a  colorless, 
flammable  gas  at  room  temperature. 
This  suspected  human  carcinogen  is 
insoluble  in  water  and  its  two 
conjugated  double  bonds  make  it  highly 
reactive.  1.3-Butadiene  is  formed  in  . 
internal  combustion  engine  exhaust  by 
the  incximplete  combustion  of  the  fuel 
and  is  assumed  not  present  in 
evaporative  and  refuehng  emissions. 

Since  air  toxic  levels  generally 
decrease  in  proportion  to  overall 
emissions  once  emission  control 
technology  is  applied,  the  amount  of 
benzene  and  1.3-butadiene  produced  bv 
now  small  SI  engines  should  diminish 
after  this  rule  becomes  effective. 
Consequently,  exposure  to  air  toxics 
from  new  small  SI  engines  will  bo 
nrduced,  as  will  associated  health 
effects. 

There  is  little  data  on  direct  health 
effects  of  small  SI  engine  emissions.  No 
study  has  been  conducted  involving  the 
health  effects  of  air  toxic  emissions 
specifically  from  small  SI  engines.  The 
.Agency  requests  additional  information 
on  this  topic. 


C.  Health  and  Welfare  Effects  of  CO 
Emissions 

Carbon  monoxide  (CO)  is  a  coloilnss. 
odorless  gas  which  ran  be  emitted  into 
ambient  air  as  a  result  of  both  natural 
processes  and  human  activity.  Although 
CO  exists  as  a  trace  element  in  the 
troposphere,  much  of  human  exposure 
resulting  in  elevated  levels  of 
carboxThemoglobin  (COHb)  in  the  blood 
is  due  to  incomplete  fossil  fuel 
combustion,  as  occurs  in  small  .SI 
engines. 

The  concentration  and  dirt^ct  health 
effect  of  CO  exposure  are  especially 
important  in  small  SI  engines  because 
the  operator  of  a  small  SI  engine 
application  is  typically  near  the 
equipment  as  it  functions.  In  some 
applications,  the  of)erator  must  be 
adjacent  to  the  exhaust  outlet  and  is  in 
the  direct  path  of  the  exhaust  as  it 
leaves  the  engine.  According  to  numl)ers 
published  in  the  Nonroad  Study,  a  4- 
stroke,  2.9  k\V  lawnmower  engine  emits 
1051.1  g/hrCO,  while  a  2-stroke.  2.9  k\V 
engine  emits  1 188.4  g/hr  CO. 

Although  no  studies  measuring  the 
human  health  effects  of  CO  emauuling 
from  small  SI  engine  exhaust  have  been 
conducted,  ample  research  results  are 
available  concerning  general  health 
effects  of  exposure  to  CO.  The  toxicity 
of  CO  effects  on  blood  and  tissues,  and 
how  these  effects  manifest  themselves 
as  organ  function  changes  have  been 
topics  of  substantial  research  efforts. 
However,  most  of  these  involved  higher, 
more  constant  exposure  concentration 
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levels  of  CO  than  are  likfl\  to  be 
produced  under  normal  operations  of 
these  small  SI  engines.  Such  studies 
provided  information  for  establishing 
the  National  Ambient  Air  Quality 
Standard  for  CO.  The  current  primary 
and  secondary  NAAQS  for  CO  are  9 
parts  per  million  for  the  one-hour 
average  and  35  parts  per  million  for  the 
eight-hour  average. 

D.  Roles  ofHC  and  .VO>  in  Ozont- 
Formation 

Both  HC  ajid  NOx  contribute  to  the 
formation  of  tropospheric  ozone  through 
a  comple.x  series  of  reactions.  In  general, 
the  ratio  between  the  ambient 
concentrations  of  HC  and  NOx  in  a 
localized  area  is  an  indicator  of  the 
likely  effectiveness  of  HC  and/or  NOx 
reductions  as  ozone  control  measures.  If 
the  level  of  HC  is  high  relative  to  the 
level  of  NOx  (that  is,  :n  a  ratio  of  20  to 
one),  ozone  formation  is  limited  by  the 
amount  of  NOx  present,  making 
reduction  of  NOx  emission  an  effective 
strategy  for  reducing  ozone  levels. 
Ahematively.  if  the  level  of  HC  is  low 
relative  to  the  level  of  NOx  (that  is.  in 
a  ratio  of  eight  to  one),  efforts  to  control 
HC  would  be  expected  to  be  a  more 
effective  means  of  reducing  ozone 
concentration.  In  a  ref  ent  report, 
researchers  emphasize  that  both  HC  and 
NOx  controls  are  needed  in  most  areas 
ofthe  United  States. "J 

E.  Health  and  Welfare  Effects  of 
Tropospbehc  Ozone 

EPA's  primar>'  reason  for  controlling 
emissions  from  small  SI  engines  is  the 
role  of  HC  in  forming  ozone.  Of  the 
major  air  pollutants  for  which  NAAQS 
have  been  designated  under  the  CAA. 
the  most  widespread  problem  continues 
to  be  ozone,  which  is  the  most  prevalent 
photochemical  o.xidant  and  an 
important  component  of  smog.  Ozone  is 
a  product  of  the  atmospheric  chemical 
reactions  involving  oxides  of  nitrogen 
and  other  compounds.  These  reactions 
occur  as  atmospheric  oxygen  and 
sunlight  interact  with  hydrocarbons  and 
oxides  of  nitrogen  from  both  mobile  and 
stationary  sources. 

A  critical  part  of  this  problem  is  the 
formation  of  ozone  both  in  and 
downwind  of  large  urban  areas.  Under 
certain  weather  conditions,  the 
combination  of  NOx  and  HC  can  result 
in  urban  and  rural  areas  exceeding  the 
national  ambient  ozone  standard  by  a 
factor  of  three.  The  ozone  N.AAQS 
represents  the  maximum  level 


considered  protective  of  public  health 
by  the  EPA. 

Ozone  is  a  powerful  oxidant  causing 
lung  damage  and  reduced  respiratory 
function  after  relatively  short  periods  of 
exposure  (approximately  one  hour).  The 
oxidizing  effect  of  ozone  can  irritate  the 
nose,  mouth,  and  throat  causing 
coughing,  choking,  and  eye  irritation  In 
addition,  ozone  can  also  impair  lung 
function  and  subsequently  reduce  the 
respiratory  system's  resistance  to 
disease,  including  bronchial  infections 
such  as  pneumonia. 

Elevated  ozone  levels  can  also  cause 
aggravation  of  pre-existing  respiratory 
conditions  such  as  asthma. ''■  Ozone  can 
cause  a  reduction  in  performance  during 
exercise  even  in  healthy  persons  In 
addition,  ozone  can  also  cause 
alterations  in  pulmonan,'  and 
extrapulmonary  (nervous  system,  blood, 
liver,  endocrine)  function. 

The  current  NAAQS  for  ozone  of  0.12 
part  per  million  (ppm)  is  set  at  a  level 
that,  with  an  adequate  margin  of  safety, 
is  protective  of  public  health.  However, 
ozone  has  also  been  shown  to  damage 
forests  and  crops,  watershed  areas,  and 
marine  life.>2  The  NAAQS  for  ozone  is 
frequently  violated  across  large  areas  in 
the  United  States,  and  after  20  years  of 
efforts  aimed  at  reducing  ozone-forming 
pollutants,  although  EPA  has  reported  a 
trend  toward  lower  average  ozone 
concentrations  from  1902  to  1989,' '  the 
ozone  standard  has  proven  to  be 
exceptionally  difficult  to  achieve.  High 
levels  of  ozone  have  been  recorded  even 
in  relatively  remote  areas,  since  ozone 
and  its  precursors  can  travel  hundreds 
of  miles  and  persist  for  several  days  in 
the  lower  atmosphere.  Ozone  damage  to 
plants,  including  both  natural  forest 
ecosystems  and  c;rops,  occurs  at  ozone 
levels  between  0.06  and  0.12  ppm.i-» 
Repeated  exposure  to  ozone  levels 
above  0.04  ppm  can  cause  reductions  in 
the  yields  of  some  crops  above  ten 
percent. 15  While  strains  of  some  crops 
are  relatively  resistant  to  ozone,  many 
crops  experience  a  loss  in  yield  of  30 
percent  at  ozone  concentrations  below 
the  NAAQS. 16  The  value  of  crops  lost  to 
ozone  damage,  while  difficult  to 
estimate  precisely,  is  on  the  order  of  S2 


loNational  Resednh  Cow.rji.i!.  Rci.'iinKing  ihe 
Ozone  Problem  in  frbdn  b.id  R(»giondl  Air 
Pollution.  National  Arsdflr!)V  Prc-s.  1991. 


11  Dnitpd  States  Environmental  Protection 
Agency.  Review  of  the  National  Ambient  Air 
Quality  Standards  for  Ozone — Assessment  of 
Scientific  and  Technical  Information:  OAQHS  Staff 
Paper.  EPA-450/2-92-001,  |u!ie  19fl9.  pp  VI-11  to 
13. 

>s  U.S.  EPA.  Review  of  NAAQS  for  Ozone. 

I'NRC,  Rethinlking  the  Ozone  Problem,  p.  61. 

I-  U.S.  EPA.  Review  of  NA.AQS  for  Ozone. 
10. 

■  ^  U.S.  EPA,  Review  of  NAAQS  for  Ozone 
10. 

"•U.S.  EPA.  Review  of  NAAQS  for  Ozone. 
10 


billion  per  year  in  the  United  States.'" 
The  effect  of  ozone  on  complex 
ecosystems  such  as  forests  is  even  more 
difficult  to  quantify.  However,  there  is 
evidence  that  some  forest  types  are 
negatively  affected  by  ambient  levels  of 
ozone.""  Specifically,  in  the  San 
Bemadino  Mountains  of  southern 
California,  ozone  is  believed  to  be  the 
agent  responsible  for  the  slow  decline 
and  death  of  ponderosa  pine  trees  in 
these  forests  since  1962.'9 

Finally,  by  trapping  energy  radiated 
from  the  earth,  tropospheric  ozone  mav 
contribute  to  heating  of  the  earth's 
surface,  thereby  contributing  to  global 
warming  (that  is,  the  greenhouse 
effect,^"  although  tropospheric  ozone  is 
also  known  to  reduce  levels  of  UVB 
radiation  reaching  the  earth's  surface 
the  increase  of  which  is  expected  to 
result  from  depletion  of  stratospheric 
ozone. 2' 

VII.  Technology  Assessment 

In  the  draft  RSD,  EPA  presents  a 
comprehensive  technology  assessment 
supporting  the  emission  standards 
proposed  for  each  class  of  engines  in 
this  notice.  This  assessment 
demonstrates  that  small  SI  engine 
manufacturers  will  be  technically 
capable  of  achieving  the  proposed 
emission  standards  and  will  not  be 
capable  of  achieving  lower  emission 
standards  in  this  Phase  1  rule.  This 
assessment  also  considers  factors  of 
noise,  energy,  and  safety  as  outlined  in 
section  213(a)(3)  of  the  CAA.  The  public 
docket  for  this  rulemaking  contains  a 
lengthier  version  of  this  Technology 
Assessment  section. 

The  levels  of  the  proposed  emission 
standards  under  this  rule  are  in  large 
part  driven  by  the  aggressive  timeline  of 
Phase  1.  EPA  agreed  to  promulgate 
Phase  1  small  SI  engine  standards  to 
realize  early  emission  reduction  benefits 
while  a  more  comprehensive  long-term 
program  will  be  developed  fur  Phase  2 

A.  Achievability  of  Proposed  Emission 
Standards 

EPA  believes  that  the  proposed  Phase 
1  emission  standards  are  the  lovvest 
standards  for  Class  I-V  engines 
achievable  by  the  1996  model  year. 

The  engines  covered  by  this  proposed 
regulation  are  divided  into  five  classes 
with  unique  emission  standards 
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p  I  iposed  for  each  class.  The  lowest 

le\e\  of  emission  standards  achievable 

w  a  s  determined  for  each  class  of 

eii  ;ines.  The  unique  standards  for  each 

cl:  ss  are  driven  by  differences  in 

ei  1  ission  reduction  capability  of  engines 

vv   h  different  combustion  cycles  and 

di  f  erent  displacements. 

tllass  I  ana  II  engines  represent 
n<i  ihandheld  engines  that,  in  large  part. 
U!  (  4-stroke  combustion  cycle  engines, 
as  )pposed  to  Class  III-V  .engines  which 
re  :^resent  handheld  engines  that,  in 
lafge  part,  use  2-stroke  combustion 
c\|Gle  engines.  Within  the  time 
ccrlstraints  for  compliance  with  this 
rule,  Class  I  and  II  engines  will  be 
capable  of  achieving  a  lower  HC  +  NOx 
coniposite  emission  standard  and  lower 
CQ  emission  standard  than  the  Class  III- 
V  engines  are  capable  of  achieving. 
Furthermore,  within  each  combustion 
cycle  type,  the  larger  displacement 
classes  will  be  capable  of  achieving 
lower  HC  +  NOx.  HC.  and  CO  emission 
standards.  A  full  discussion  of  the 
technical  rationale  for  these  limitations 
is  set  forth  in  the  draft  RSD. 

EPA's  belief  that  the  proposed 
omission  standards  for  Classes  I-V  are 
the  lowest  achievable  standards  is  based 
on  emission  data  provided  on 
nonoptimized  prototype  configurations 
of  engines  that  meet  the  proposed 
standards,  technical  discussions  with 
matnufacturers,  and  EPA  analysis  of 
information  on  technologies  collected 
from  a  range  of  sources.  The  following 
is  a  summary  of  these  analyses.  A 
complete  analysis  is  provided  in  the 
draft  RSD. 

EPA  has  compiled  emission  data  on 
selected  Class  I-V  engines  and 
prototypes  that  were  tested  at  either  an 
independent  or  industry  laboratory  and 
met  the  proposed  emission  standards. 
These  prototypes  represent  the  greatest 
degree  of  emission  control  technology 
achievable  given  the  aggressive  timefine 
for  earliest  possible  introduction  of 
these  engines  into  commerce  at 
reasonable  cost  (one  of  the  parameters 
forachievability  listed  in  CAA  section 
213(b)(3)).  Data  was  compiled  and 
reported  on  three  Class  I  engines,  two 
Class  II  engines,  one  Class  III  engine, 
two  Class  IV  engines  plus  one  data  point 
representing  the  aggregate  of  27  Class  IV 
•  engines,  and  one  Class  V  engine  plus 
one  data  point  representing  the 
aggregate  of  18  Class  V  engines.  These 
data  and  the  specific  technologies  used 
on  each  are  presented  in  Chapter  1  of 
the  draft  RSD. 

Additional  support  for  the  proposed 
omission  standards  being  the  lowest 
achievable  standards  is  provided  by 
EPA's  analytical  summary  of 
confidential  discussions  with 


manufacturers  and  information  on 
technologies  collected  from  a  range  of 
sources.  EPA  used  this  summary 
information  to  compile  and  predict  the 
expected  percentage  usage  of  each 
emission  control  technology  discussed. 

For  Class  I  and  II  engines".  EPA 
predicts  that  manufacturers  will  use 
different  combinations  of  the  following 
technologies:  Carburetor  enleanm.ent 
and/or  modifications:  fuel  system 
modifications;  ignition  timing 
modifications:  valve  system  and  valve 
timing  modifications:  combustion 
chamber  modifications;  cooling  system 
modifications;  some  conversion  from 
side  valve  to  overhead  valve  engines; 
and  some  conversion  from  2-stroke  to  4- 
stroke  engines. 

For  Class  III.  IV,  and  V  engines.  EPA 
predicts  that  manufacturers  will  use 
combinations  of  the  following 
technologies:  Carburetor  enleanment 
and/or  modifications;  carburetor  limiter 
cap  installation;  fuel  system 
modifications;  combustion  chamber 
modifications;  port  timing  and 
scavenging  modifications;  cooling 
system  modifications;  and  some 
conversion  from  2-stroke  to  4-stroke 
engines.  The  estimated  percent  usage  of 
each  technology  by  engine  class  is 
presented  and  discussed  in  the  draft 
RSD. 

In  addition  to  the  technologies  listed, 
the  use  of  catal\1ic  converters,  exhaust 
gas  recirculation  (EGR),  and  air  injection 
technology  may  occur  on  a  limited  basis 
or  not  at  all  in  the  1996  model  year.  EPA 
estimates  that  manufacturers  will  meet 
proposed  Phase  1  emission  standards 
without  tlie  use  of  catalysts.  Hou^ver. 
some  manufacturers  are  developing  low- 
efficiency  catalysts  in  case  some 
marginally  acceptable  engine  family 
should  need  this  technology  to  meet  the 
standards.  If  catalysts  were  to  be  used. 
EP,^  estimates  that  their  use  would 
occur  on  no  more  than  30  percent  of 
Class  I  engines  and  one  percent  of  all 
Class  II-V  engines.  EPA  requests 
information  on  the  likelihood  that 
catalyst.  EGR,  or  air  injection  systems 
will  be  used  and.  if  so.  any  additional 
information  on  percent  usage. 

B.  Proposed  Emission  Standards  Are 
Loivest  Feasible 

EPA  believes  that  three  specific 
emission  control  technologies,  while 
allowing  engines  to  meet  lower 
standards  than  those  proposed  today, 
cannot  be  developed  within  the  timeline 
of  this  rule  or  at  reasonable  cost. 
Technologies  such  as  high  efficiency 
catalytic  converters,  low  cost  fuel 
injection  systems,  and  low  cost 
electronic  control  systems  are  currently 
either  available  on  only  a  limited  basis 


or  are  in  the  early  design  jjh.ise.  These 
technologies  cannot  be  used  on  the  vast 
majority  of  engines  bv  the  proposed 
implementation  date'  These 
technologies  have  the  potential  to 
develop  much  greater  emission 
reductions  than  those  technologies 
determined  to  be  achievable  for  this 
rule.  As  discussed  in  Chapter  1  of  the 
draft  RSD.  a  number  of  technical 
barriers  and  safety  issues  must  still  be 
overcome  before  standards  can  be  set 
that  would  reflect  general  or  blanket  uw 
of  these  technologies. 

C.  Impact  on  Equipment 

EPA  estimates  that  the  proposed 
emission  standards  can  be  met  with  the 
identified  engine  emission  control 
technologies  with  minimal  impact  on 
equipment  design.  However,  EPA  also 
believes  that  to  propose  more  stringent 
emission  standards  in  today's  rule  than 
those  already  proposed  would 
necessitate  equipment  redesign  to 
accommodate  more  sophisticated 
technologies,  such  as  high  efficiency 
catalysts. 

It  has  been  EPA's  past  experience 
that,  given  the  latitude  to  change  either 
the  engine  or  equipment,  most 
manufacturers  will  choose  to  modify  the 
engine.  EPA  estimates  that  most  engine 
models  will  require  only  internal 
modifications  (such  as  tighter  tolerances 
and  fuel  mixture  enleanment  strategies) 
to  meet  the  proposed  standards.  These 
modifications  will  have  little,  if  any. 
effect  on  equipment  design. 

EPA  estimates  that  few  engine  models 
will  be  discontinued  as  a  result  of  the 
proposed  standards.  Models  that  may  be 
discontinued  represent  older  engine 
designs  and  low  volume  sales.  Since 
this  market  generally  has  a  large  number 
of  engine  models,  substitutions  should 
be  readily  available  for  these  few 
incidents  of  model  discontinuation. 

Catalytic  converter  use  is  not 
predicted  for  the  Phase  1  rule.  However, 
if  catalysts  should  be  used  on  a  small 
percentage  of  equipment.  EPA  has 
estimated  the  equipment  impact  of 
catalyst  use  in  terms  of  additional 
shielding  as  a  result  of  higher  exhaust 
skin  temperatures. 

The  draft  RSD  summarizes  EPA's 
estimates  of  equipment  impacts  as  a 
result  of  this  rulemaking.  EPA  requests 
comment  or  additional  information  with 
respect  to  the  estimations  concerning 
impact  of  the  proposed  standards  on 
equipment 

D.  Energy:  Xoise.  and  Safety 

Section  213(a)(3)  of  the  Act  requires 
that  EPA  also  give  appropriate 
consideration  to  energy,  noise,  and 
safety  factors  associated  with  the 
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application  of  technologies.  Energy 
factors  include  engine  fuel  consumption 
and  power.  Noise  factors  are  self 
explanatur . ,  and  safety  factors  include 
safety  for  the  user  as  well  as  compliance 
with  other  existing  regulations  in  this 
country  and  abroad. 

In  Chapter  1  of  the  draft  RSD,  EPA  has 
analyzed  the  likely  average  fuel 
consu.mption  change  considering  all 
factors  that  would  impact  the  final 
figure  in  actual  use.  EPA  estimates  that 
a  reduction  in  fuel  consumption  is 
likely  to  be  seen  in  actual  use  and  will 
average  approximately  13  percent  f(jr 
handheld  engines  and  26  percent  for 
nonhandheld  engines.  Since  this  is  a 
desirable  impact,  little  additional  design 
effort  will  be  expended  to  optimize  fuel 
cons'amption  effects. 

Manufacturers  will  also  optimize  final 
designs  such  that  the  expected  power 
loss  on  resulting  production  engines 
will  be  minimized.  Based  on  analyses  in 
Chapter  1  of  the  draft  RSD,  EPA 
estimates  ''mI  the  resulting  average 
power  change  in  actual  use  will  be  a 
gain  of  approximately  five  percent  for 
Class  I  and  II  engines  and  a  three 
percent  reduction  for  Class  III-V 
engines.  The  major  contributors  to  this 
gain  for  Class  I  and  li  are  changes  in 
technology  for  Class  I  side  valve  engines 
which  make  up  a  large  majority  of 
engines  in  this  rulemaking. 

Although  overall  power  may  increase, 
some  engines  may  experience  a  decrease 
in  power  availability.  However,  real 
time  data  collected  on  equipment  in 
actual  use  demonstrate  that  many 
engines  do  not  need  their  full  power 
capability  in  actual  u.se.  This  is 
especially  true  in  the  case  of 
nonhandheld  engines.  The  operators  of 
these  engines  will  likely  experience  no 
performance  impact  as  a  resuh  of  this 
rule. 

Engine  nnise  level  is  expected  to  stay 
at  current  kvels.  Further  discussion  of 
this  issue  can  be  found  in  "V.O.  Cap  on 
.Noise." 

Maiiy  safety  regulations  and 
recommendations  have  been  established 
for  small  engines  and  their  related  use 
in  equipment.  These  regulations  will 
affect  the  feasibility  of  using  some 
technologies  on  handheld  engines.  One 
example  is  a  regulation  requiring  spark 
arresters  on  equipment  used  on  certain 
federal  lands.  See  36  CFR  part  261.  The 
regulation  results  in  a  temf)erature  limit 
on  exhaust  and  exhaust  surfaces  which, 
to  date,  has  resulted  in  a  limitation  on 
the  feasibility  of  the  use  of  catalysts  for 
handheld  engines  due  to  the  high  heat 
levels  emitted  during  conversion  of 
pollutants  as  seen  when  applied  to  these 
engines. 


Safety  recommendations  and 
regulations  also  have  an  impact  on  the 
end  use  of  the  engines.  Some  small  SI 
equipment  have  operating  restrictions  of 
certain  speeds  and  loads.  One  example 
is  ANSI  standard  B71.1  which  contains 
information  for  measuring  mower  blade 
tip  speed  and  a  description  of  the  u.se 
of  s<ifety  brake  systems.  A  summary  of 
safety  rf^gulations  and  recommendations 
is  presented  in  the  draft  RSD.  EPA 
requests  further  information  on 
additional  safety  regulations  or 
ro(juirements  which  may  impact  engines 
covered  by  this  rulemaking. 

if.  Per  Engine  Cost  Et:timatfs  Due  to 
Proposed  Standards 

The  tfxjhnical  solutions  required  to 
meet  the  emission  standards  proposed 
in  this  notice  will  be  cost-effective. 
Further  discussion  is  presented  in  "I.X. 
Cost-Effectiveness."  While  this 
summary  presents  only  aggregate  costs 
for  nonhandheld  and  handheld  engines, 
the  draft  RSD  gives  cost  estimates  by 
technology  and  by  engine  disp!ac>^ment 
class. 

The  retail  price  of  equipment  which 
uses  nonhandheld  engines  ranges  from 
S90  to  S9.000.  On  average,  the  cost  to 
the  engine  manufacturer  to  install  the 
necessary  emission  control  technology 
on  these  engines  will  be  approximately 
SO. 80  to  $1.13  per  engine.  The  retail 
price  of  equipment  which  uses 
handheld  engines  ranges  from  S6G  to 
$1,000.  On  average,  the  cost  to  install 
the  necessary  control  technology  on  all 
handheld  equipment  engines,  hardware 
variable  costs,  and  production  costs  will 
be  approximately  $2.05  to  $2.20  per 
engine  to  the  engine  manufacturer. 
Tables  in  the  draft  RSD  list  the  Agency's 
estimated  variable  hardware  and 
production  cost  broken  out  by  engine 
technology  for  each  engine  class. 

EPA's  cost  estimate  assumes  that 
catalytic  converters  will  not  be  needed 
to  comply  with  proposed  standards. 
However,  as  discussed  previously, 
engine  manufacturers  may  voluntarily 
decide  to  use  catalysts  on  a  percentage 
of  engines  at  risk  of  only  marginally 
complying.  Should  catalysts  actually  be 
used,  EPA  estimates  that  the  additional 
variable  hardware  costs  for 
nonhandheld  engines  will  be  $1  09  per 
engine  and  for  handheld  engine  will  be 
$0.10  per  engine,  with  an  additional 
$0.24  per  engine  for  equipment 
modifications  and  $0.20  per  potential 
heat  shielding.  The  Agency  requests 
additional  comment  on  these  cost 
estimates  for  application  of  catalyst 
technology  and  equipment  impacts. 


VIII.  Economic  Effects 

The  total  national  average  annual  cost 
of  this  rule  is  estimated  to  be  $55 
million.  If  catalysts  become  necessary, 
the  average  annual  cost  estimate 
becomes  $73  million. 

EPA's  economic  analysis  of  the 
proposed  rule's  likely  impact  on 
consumers  and  industry  indicates  that 
reducing  pollution  from  these  engines 
will  result  in  offsetting  costs  to 
consumers.  Consumers  will  f\nd  small 
increases  in  retail  prices  for  most 
equipment  powered  by  these  engines. 
The  initial  purchase  price  to  the 
consumer  will,  however,  be  partially 
offset  by  savings  in  fuel  and 
maintenance  costs.  Thus,  over  time, 
environmentally  friendly,  alternatively 
powered  equipment  such  as  electric 
powered  trimmers,  chain  saws,  and 
lawnmowers  will  become  less  costly  to 
consumers.  Industry  will  bear  pollution 
control  costs  that  are  moderate  (roughly 
six  percent  for  handheld  and  two 
percent  for  nonhandheld  equipment) 
n^lative  to  current  production  costs. 
(The  level  of  pollution  control  costs  is 
largely  due  to  the  high  levels  of 
pollution  emitted  by  these  engines, 
especially  2-stroke  engines,  and  the 
relatively  outdated  state  of  the 
technology  compared  to  on-highway 
engines.)  However,  the  costs  are  small 
in  absolute  terms,  and  it  is  anticipated 
that  these  costs  will  be  passed  through 
to  consumers  in  higher  product  prices. 
The  complete  economic  analysis  can  be 
found  in  Chapter  3  of  the  draft  RSD. 

A.  Consumer  Cost 

EPA  estimated  the  increase  in 
consumer  cost  of  the  equipment 
powered  by  these  engines.  In  assessing 
consumer  cost,  three  areas  were 
analyzed:  change  to  the  retail  cost  of  the 
engine,  cost  of  fuel,  and  cost  of 
maintenance. 

1.  Retail  Cost 

The  increase  in  retail  price  of  the 
equipment  to  the  consumer  is  estimated 
using  a  percentage  increase  o%'er  the 
average  amortized  and  discounted  f>er 
engine  manufacturers'  cost,  weighted  by 
the  sales  mix.  As  such,  the  estimated 
sales-weighted  average  increase  in  retail 
cost  to  the  consumer  due  to  the 
proposed  rule  in  1996  is  $4.04  for 
handheld  equipment  and  $2.35  for 
nonhandheld  equipment.  If  catalysts  are 
net  essary,  the  estimated  sales-weighted 
average  increase  in  retail  cost  to  the 
consumer  due  to  the  propost^d  rule  in 
1996  is  $4.30  for  handheld  equipment 
and  $3.68  for  nonhandheld  equipment. 

The  retail  price  effects  for  specific 
engines  may  be  more  or  less  than  the 
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c  c  sts  shown  here,  depending  on  the 
specific  technology  of  the  engine. 
However,  the  price  increases  shown 
here  retlect  the  relative  price  increases 
considering  all  types  of  engines  in  the 
market.  Therefore,  these  estimates  arc 
not  indicative  of  the  price  increase 
specific  to  any  particular  manufacturer's 
engine  or  equipment. 

2.  Fuel  Cost 

This  rule  is  expected  to  decrease  fuel 
consumption  significantly.  The  average 
sales-weighted  handheld  engine  is 
expected  to  experience  a  13  percent 
decrease  in  fuel  consumption  and  the 
average  sales-weighted  nonhandheld 
engine  is  expected  to  experience  a  26 
percent  decrease  in  fuel  consumption. 
However,  these  decreases  are  translated 
into  small  discounted  lifetime  sales- 
weighted  fuel  savings  of  appro.ximately 
$0.22  for  a  handheld  engine  and  $2.79 
for  a  nonhandheld  engine. 

3.  Maintenance  Cost 

EPA  estimates  that  the  engines 
produced  to  meet  the  proposed 
emission  standards  will  be  higher 
quality:  the  parts  and  raw  materials  will 
bo  more  durable  and  less  likely  to 
malfunction.  See  Chapter  2  of  the  draft 
RSD  for  further  discussion  of  this 
phenomenon.  This  will  result  in 
equipment  which  is  operational  a  higher 
percentage  of  the  time  and  which  lasts 
iotiger.  EPA  is  unable  to  estimate  the 
increase  in  useful  life  or  the  decrease  in 
maintenance  costs  at  this  time.  EPA 
requests  comment  on  the  potential 
decrease  in  maintenance  costs  and 
potential  increase  in  useful  life. 

4.  Lifetime  Consumer  Cost  Impact 

The  lifetime  consumer  cost  impact 
was  assessed  by  considering  the 
decrease  in  maintenance  cost  and  the 
fuel  savings  along  with  the  increase  in 
retail  price  of  the  average,  sales- 
weighted  engine.  The  increase  in  price 
of  an  engine  will  be  mitigated  somewhat 
by  these  other  impacts.  Applying  the 
lifetime  savings  in  fuel  costs,  the 
average  sales-weighted  handheld 
engine's  lifetime  increase  in  cost  will  be 
adjusted  to  $3.82  and  the  average  sales- 
weighted  nonhandheld  engine's  lifetime 
cost  impact  will  be  a  savings  of  $0.44. 
If  catalysts  are  necessary  this  will  be 
$4.08  for  a  handheld  engine  and  $.89  for 
a  nonhandheld  engine.  EPA  requests 
comments  on  lifetime  consumer  costs. 
Submission  of  quantified  estimates 
would  be  beneficial. 

B.  Incremental  Economic  Impacts 

EPA  considered  the  potential 
incremental  economic  impacts  due  to 
today's  proposal.  EPA  estimates  the  net 


present  value  of  pollution  control 
capital  costs  to  be  approximately  $27 
million.  EPA  estimates  that  there  will  be 
no  long  run  negative  impacts  on 
employment  as  a  resuh  of  this  rule. 
Costs  can  be  recovered  through 
increased  prices.  Any  potential 
decreases  in  emplo>Tnent  that  might 
occur  due  to  obsolescence  of  product 
line  should  be  offset  by  increased 
production  of  engines  meeting  emission 
standards.  Total  demand  for  these 
products  has  traditionally  been 
relatively  inelastic,  and  thus  industr>- 
sales  volume  is  not  expected  to 
decrease.  Energy  impacts  will  be 
positive,  freeing  up  approximately  $9 
million  for  other  uses  in  the  economy. 

IX.  Cost-Effectiveness 

Based  upon  the  costs  and  benefits  in 
the  previous  discussion.  EPA  has 
prepared  a  cost-effectiveness  analysis 
and  has  performed  a  Regulatory  Impact 
Analysis  (RIA)  for  this  proposal  See 
"X.A.  Administrative  Requirements"  for 
an  explanation  of  the  mandate  for  an 
RIA.  Because  the  benefits  of  this 
proposal  are  not  easily  monetized,  a 
cost-effectiveness  analysis  has  been 
prepared.  The  complete  RIA  is 
contained  in  the  draft  RSD.  Presented 
here  is  a  summary-  of  the  cost- 
effectiveness  of  the  proposed  small  SI 
engine  Phase  1  program. 

If  all  program  costs  are  allocated  to 
HC  reductions,  today's  proposal  has  a 
cost-effectiveness  of  $197  per  ton  of  HC 
reduced.  Ahernatively.  if  all  program 
costs  are  allocated  to  CO  reductions,  the 
cost-effectiveness  would  be  $37  per  ton. 

If  tfie  costs  of  the  program  were 
equally  split  between  HC  and  CO.  the 
cost-effectiveness  of  HC  reduction 
would  be  $99  per  ton  and  the  cost- 
effectiveness  of  CO  would  be  $19  per 
ton. 

These  cost-effectiveness  numbers  are 
significantly  lower  than  costs  per  ton  of 
other  available  control  strategies.  The 
cost-effectiveness  estimates,  underlying 
quantitative  methodology,  and 
comparisons  to  other  available  control 
strategies  discussed  above  are  explained 
further  in  the  draft  RSD/RIA. 

In  summary,  the  cost-effectiveness  of 
the  standard  included  in  the  current 
proposal  is  favorable  relative  to  the  cost- 
effectiveness  of  several  other  control 
measures  required  under  the  Clean  Air 
Act.  To  the  extent  that  cost-effective 
nationwide  controls  are  applied  to  small 
SI  engines,  the  need  may  be  reduced  to 
apply  in  the  future  more  expensive 
additional  controls  to  mobile  and 
stationary  sources  that  also  contribute  to 
ozone  nonattainment.  nutrient  loading, 
and  visibilitv. 


X.  Administrative  Requirements 

A.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866.  (58 
Federal  Register  51.735  (October  4. 
1993))  the  Agency  must  determine 
whether  the  regulator)'  action  is 
"significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 
(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities:  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlement,  grants, 
user  fees,  or  loan  programs  or  the  rights 
and  obligations  of  recipients  thereof;  (4) 
raise  novel  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  this  rulemaking 
adversely  affects  in  a  material  way  a 
sector  of  the  economy,  namely 
manufacturers  of  small  SI  engines, 
particularly  the  manufacturers  who 
specialize  in  the  production  of  small 
handheld  engines.  Further.  EPA 
believes  that  an  RIA  is  important  for  this 
rule  because  small  SI  engines  have  not 
previously  been  regulated.  As  such,  this 
action  was  submitted  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  soq.  Copies  of  the 
ICR  document  may  be  r.btained  from 
Sandy  Farmer,  Information  Policy 
Branch,  EPA.  401  M  Strret,  S\V  (PM- 
223Y).  Washington.  DC  20460  or  by 
calling  (202)  260-2740. 

Table  4  provides  a  listing  of  this 
proposed  rulemaking's  information 
collection  requirements  along  with  the 
appropriate  information  collection 
request  (ICR)  numbers.  T^e  cost  of  this 
burden  has  bo(;n  incorporated  into  the 
cost  estimate  for  this  rule. 
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EPA  has  estimated  that  the  public 
reporting  burden  for  the  collection  of 
information  required  under  this 
proposed  rule  would  average 


EPA 
ICR  No. 


approximately  6,100  hours  annually  for 
a  typical  engine  manufacturer.  The 
hours  spent  by  a  manufacturer  on 
information  collection  activities  in  any 


Table  4.  Public  reporting  burden 


given  year  would  lie  highly  dependent 
upon  manufacturer  specific  variables, 
such  as  the  number  of  engine  families, 
production  changes,  emission  defe<  ts. 
etc. 


Type  of  information 


0MB  control 
No. 


N/A 

0282 

N/A 

N/A 

0012 

0095.03 

N/A 


Certification 

Emission  defect  information  

Importation  of  nonconforming  erigines 

Selective  enforcement  auditing  

Engine  exclusion  determination  

Piecertification  arxJ  testing  exemption 
Irvuse  testing  


2060-0104 

2060-00^8 

N/A 

N/A 

2060-0124 

2060-0007 

N«A 


Send  coiii.nents  regarding  the  burden 
( stimate  or  any  other  aspeci  of  this 
(  illection  of  information,  including 
f  iggestions  for  reducing  this  burden  to 
r  iiief.  Information  Policy  Branch,  EPA, 
'  -n  M  Street,  S\V  (PM-223Y), 
Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory- 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  contain  response  to  0MB 
or  public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

C.  Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act  of  1980 
requires  federal  agencies  to  identify 
potentially  adverse  impacts  of  federal 
regulations  upon  small  entities.  In 
instances  where  significant  impacts  are 
possible  on  i  substantial  number  of 
these  entities,  agencies  are  required  to 
perform  a  Regulatory  Flexibility 
Analysis  (RFA).  The  RFA  explores 
options  for  minimizing  those  impacts. 

EPA  has  recently  adopted  a  new 
approach  to  regulatory  flexibility  zz  for 
purposes  of  EPA "s  implementation  of 
the  Act,  any  impact  is  a  significant 
impact,  and  any  number  of  small 
entities  is  a  substantial  number.  Thus, 
EPA  will  consider  regulatory  options  for 
every  regulation  subject  to  the  Act  that 
can  reasonably  be  expected  to  have  an 
impact  on  small  entities. 

Therefore,  in  light  of  this  new 
approach,  EPA  has  determined  that  this 
rule  will  have  a  significant  effect  on  a 
substantial  number  of  small  entities.  As 
a  result,  EPA  has  tailored  this  rule  to 
minimize  the  cost  burdens  imposed  on 
smaller  engine  manufacturers. 

The  proposed  regulations  contain 
ccrtificatio,.  requirements  for  new 


•'-Hrtbiirhl.  F.  Henry  U.  H<puty  Administrator. 
Internal  EPA  .Mpmor*ndum.  "Revis»>d  Guiiiplines 
tor  Imphrnonting  the  Kt-puLitoiy  Flexibility  A»  t." 
April  q.  10*12. • 


engines,  in-use  testing  requirements  for 
controlled  engines,  Selective 
Enforcement  Auditing  provisions  for  the 
testing  of  production  engines,  and 
prohibitions  on  incorrect  engine  use  for 
equipment  manufacturers. 

The  certification  prograjn  has  been 
structured  in  this  proposal  such  that  all 
manufacturers  may  take  advantage  of  a 
more  simplified  certification  process 
than  that  currently  mandated  in  the  on- 
highway  program.  Testing  requiremen!s 
for  test  engines  are  reduced.  The 
application  and  certification  process  is 
more  straightforward. 

The  in-use  testing  program  is 
structured  such  that  manufacturers  with 
lower  annual  production  volumes  have 
a  lower  minimum  number  of  engines 
which  must  be  tested.  This  places  the 
burden  of  the  in-use  testing  m.ostly  on 
manufacturers  with  high  production 
volumes.  Provisions  are  also  allowed  for 
manufacturers  whose  number  of 
product  lines  are  limited.  Also, 
manufacturers  with  very  low  production 
volumes  are  allowed  maximum 
flexibility  in  procuring  engines  to  be 
tested.  Refer  to  "IV.C.IO.  In-use  Testing 
Program"  for  a  more  detaik^l 
di.scussion. 

The  SEA  program  is  structured  such 
that  the  annual  limit  on  the  number  of 
SEA's  that  EPA  may  perform  is  lower 
for  manufacturers  with  lower  projected 
annual  production.  Additionally, 
manufacturers  with  high  projected 
annual  production  but  fewer  engine 
families  will  have  a  lower  annual  limit. 
Furthermore,  manufacturers  with  low 
projected  annual  production  may 
pverform  fewer  audit  tests  per  day  to 
minimize  the  SEA  biu-den  on  its  test 
facilities.  Refer  to  "1V.C.19.  Selective 
Enforcement  Auditing  Program"  for  a 
more  detailed  discussion. 

EPA  is  proposing  that  equipment 
manufacturers  must  correctly  use 
engines  that  are  certified  upon 
implementation  of  these  regulations. 


However,  EPA  has  decided  to  make  the 
use  of  non-  certified  engines  for  United 
States-marketed  equipment  a  prohibited 
act  rather  than  requiring  equipment 
manufacturers  to  report  to  EPA  that  they 
are  using  certified  engines  in  their 
equipment  being  consiuned  in  the 
United  States.  P'urther,  it  is  a  prohibited 
act  for  equipment  manufacturers  to 
incorrectly  use  an  engine  certified  as 
handheld  in  nonhandheld  equipment 
marketed  in  the  United  States.  EPA 
decided  to  make  these  provisions 
prohibited  acts  in  order  to  reduce  any 
potential  reporting  or  recordkeeping 
burden  for  engine  and  equipment 
manufacturers.  Manufacturers  who 
attempt  to  sell  equipment  to  the  United 
States  market  which  uses  noncertified 
engines  or  uses  handheld  engines  in 
nonhandheld  equipment  will  be 
voluntarily  reported  to  EPA  by  their 
competitors.  EPA  has  proposed  stiff 
fines  on  prohibited  acts.  Competition 
should  effectively  police  these 
prohibited  acts  as  competitors  have  a 
competitive  incentive  to  make  sure  that 
no  equipment  manufacturer  is  dumping 
equipment  with  lower  cost,  unlawful, 
noncertified.  or  incorrectly  used  engines 
(that  is,  the  use  of  a  handheld  engine  in 
nonhandheld  equipment)  into  the  U..S. 
market. 

EPA  considered,  but  rejected,  the 
notion  of  exempting  small 
manufacturers  from  enforcement 
programs  or  from  the  regulation 
entirely.  A  more  proportionate  sharing 
of  cost  burden  was  deemed  appropriate. 
The  pollution  emitted  by  each  of  these 
engines  not  only  contributes  to  ambient 
air  quality  problems  but  also  has  health 
impacts  on  the  user  of  the  equipment 
who  is  in  close  proximity  to  the  exhaust 
emissions.  See  "VI.  Environmental 
Benefit  Assessment"  for  a  discussion  of 
the  health  impacts  of  the  related  exhaust 
pollutants. 
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Doc.  (M-10975  Fili'd  .-)-i;j-si4:  H.  l.i  ^m] 
NG  CODE  6S60-S(M> 


40  CFR  Part  180 
[OPP-300343;  FRL-4866-7] 
RINNo.  2070-AC18 

Pesticide  Tolerances  for  1-[{S-Chloro- 

3-Pyridinyi)Methyl]-N-Nitro-2- 

Imidazolidinimine 

AGENCY:  Envirr^nmeiital  I'rolection 
Xi'-iicyCLPA). 
ACTION:  Proposed  riih'. 

SLiMMARY:  This  document  propo'^i^.s  to 

1  stitljlish  time-limited  tolerancf^s  for 

resjulues  of  the  insecticide  l-t(6-ch!oro- 

:i  }  yridinyl)methyl|-N  nitro-2- 

ini  ddzolidinimine  and  its  metabolites 

(pitiposed  common  name 

■irilidacloprid")  in  or  on  rlried  hops  at 

;<.0  parts  per  million  (ppm).  milk  at  0  O.S 

pp  a.  and  meat.  fat.  and  meat 

i.'yproducts  of  cattle,  goats,  hops,  horses. 

and|sh(H?p  at  0.2  ppm,  with  an 

expjration  date  of  1  year  after  tlie 

be{  ijnning  of  the  effective  date  of  a  final 

nd'j  based  on  this  proposal.  EP.\  is 

iss  i^ng  this  proposal  on  its  own 

ini  iative. 

DAIIS:  Comments,  identified  bv  the 

document  control  number.  |OPP- 

30(  343).  must  be  recieved  on  or  before 

|uij(!  15,  1994. 

ADDRESSES:  Comments  may  be 

subniitted  to:  Public  Docket  wnCt 

Vmidom  of  Information  Section.  Field 

(.IpfTutions  Division  (7506C;).  Office  of 

Pesjtlcide  Programs,  401  M  St..  SW., 

U'af,hington.  DC  20604.  In  person,  bring 

cuitinients  to:  Rni.  1 128,  CM  #2, 

Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  m.iv  be 
claimed  confidential  by  marking  anv 
par  c>r  all  of  that  information 
"Cc  ijifidential  Business  Infi)rination" 
(CB!).  Information  so  marked  will  not  Ix; 
disclosed  except  in  accordance  with 
prm;dures  set  forth  in  40  CFR  piirt  2. 
A  c  >py  of  the  comment  that  dof-s  not 
contain  CBI  must  be  submitted  for 
inc  tision  in  the  public  n'cord. 


Information  not  marked  confidential 
may  be  disclosed  publicly  bv  the  EP.^ 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  below,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
holidavs. 

FOR  FURTHER  INFORMATION  CONTACT:  Hy 
mail:  Dennis  H.  Edwards,  )r..  Product 
Manager  (PM)  19,  Registration  Division 
(7505C),  Environmental  Protection 
Afency,  401  M  St.,  SW.,  Washington. 
IX^  204bO.  Office  location  and  telephone 
luiniber:  Rm.  207.  CM  #2.  1921  lefferson 
Davis  IIwv.,  Arlington,  VA  22202,  (703)- 
305  0386. 

SUPPLEMENTARY  INFORMATtON:  On  its 
own  initiative  and  pursuant  to  section 
408(e)  (if  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA).  21  US  C. 
34r)a(»0.  EPA  is  proposing  a  time-limited 
lolenmce  for  the  residues  of 
imidacloprid  on  dried  hops  at  3.0  parts 
per  million  (ppm).  EPA  recently 
reclassified  dried  hops  as  raw 
agricultural  commodity  (59  FR  9167; 
Feb.  25.  1994  and  59  FR  17487:  April 
13.  1994).  EPA  is  proposing  the 
tolerance  because  EPA  has  granted  a 
petition  for  an  emergency  exemption 
under  section  18  of  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Acl.  7  Li.S.C.  13f>p.  for  the  use  of 
imidacloprid  on  hops  in  the  States  of 
Washington.  Oregon,  and  Idaho; 
imidacloprid  is  used  in  other  countries 
that  export  hops  to  the  United  Stales: 
and  the  database  for  imidacloprid  is 
relatively  complete.  The  most 
significant  data  gap  for  establishing  a 
permanent  tolerance  for  imidacloprid 
on  dried  hops  is  a  third  fitdd-residue 
trial.  Given  the  relatively  low  risks 
pr(?sented  bv  imidacloprid,  EPA  does 
not  believe  that  the  missing  data  will 
significantly  change  EPA's  risk 
assessment.  Nevertheless,  EPA  is 
establishing  a  1-year  time  limitation  on 
this  tolerance  for  a  full  residue  data  base 
to  be  available  in  making  a  decision  on 
a  permanent  tolerance. 

All  relevant  materials  have  been 
evaluated.  The  to.xicologv  data 
considered  in  support  of  the  tolerance 
include: 

1.  A  three-generation  rat  reproduction 
study  with  a  no-observed-effet:t  level 
(NOEL)  of  100  ppm  (8  mg/kg/bwt);  rat 
and  rabbit  teratology  studies  were 
n(!gative  at  doses  up  to  30  mg/kg/bwt 
and  24  mg/kg/bwt,  respeclivelv. 

2.  A  2-year  rat  feeding/carcinogenicilv 
study  that  was  negative  for  carcinogenic 
effects  under  the  conditions  of  the  sludv 
and  had  a  NOEL  of  100  ppm  (5.7  mg/ 
kg/bwt  in  male  and  7.6  mg/kg/bwt 
fcinaUO  for  noncarcinogenic  effects  that 


included  decrtsased  bodv  weight  gain  in 
females  at  300  ppm  and  increased 
thyroici  lesions  in  males  at  300  ppm  and 
females  at  900  ppm.. 

3.  A  1-year  dog  feeding  study  with  a 
NOEL  of  1,250  ppm  (41/mg/kg7bwl). 

4.  A  2-\ear  mouse  carcinogenicity 
study  that  was  negative  for  carcinogenic 
efferts  under  the  ccmditions  of  the  study 
and  that  had  a  .NOEL  of  1,000  ppm  (208 
mg/kg/day). 

There  is  no  cancer  risk  associated 
with  exposun;  U>  this  chtunical. 
Imidacloprid  has  been  classified  as  a 
"Croup  E"  (no  evidence  of 
carcinogenicity  for  humans)  carcinogen 
by  the  OPP  Refenmce  Dos«!  (RfD) 
Committee. 

The  reffirencc  dose  (RfD).  bas^d  on  the 
2-year  rat  fecdnig/carcinog(mic  study 
with  a  NOEL  of  5.7  nig/kg/bwt  and  100- 
fold  uncertainity  factor,  is  calculated  to 
be  0.057  mg/kg'bwt.  The  theoretical 
maximum  residue  contribution  (TMKt:) 
from  the  proposed  tolerances  is 
0.0UU984  mg/kg/bwt/day  and  utilizes  2 
percent  percent  of  the  ADI. 

The  nature  of  the  residue  in  plants 
and  livestock  is  atlequately  understood. 
Results  of  a  bovine  fc><5ding  study  show 
that  finite  imidacloprid  residues  will 
actually  occur  in  milk,  meat,  fat.  and 
meat  by-products  of  cattle,  goats,  hogs, 
horses,  and  sheep  from  feeding  of 
imidacluprid-tn^jted  raw  agricuhural 
commotiities  or  their  pr(.f:essed 
(onunodities  when  the  formulations  are 
used  as  directed;  therefore,  tolt^rances 
are  retjuired.  Spent  hops  are  mn 
con.sidennl  a  poultry  feed  item; 
therefore,  secondary  imidacloprid 
tolerances  for  poultry  and  eggs  are  not 
required.  The  analytical  method  is  a 
common  moit-ty  method  for 
imidacloprid  and  its  metabolites 
containing  the  6-chloropyridh  i  nioietv 
in  plants  using  a  permanganate 
oxidation,  silyl  derivatization.  and 
capillary  GC-MS  selective  ion 
monitoring.  The  magnitude  of  the 
residue  crop  field  trial  data  for 
imidacloprid  on  hops  indicate  that 
residues  of  total  imidacloprid  will  not 
exceed  the  proposed  tolerance  when  the 
fonr.ulations  are  usetl  as  directed.  » 

The  tolerance  would  be  established 
for  1  year,  with  an  expiration  dale  of  1 
year  after  the  l)eginning  of  the  effective 
date  of  a  final  rule  ba.sed  on  this 
proposal. 

Tnis  pesticide  is  considered  useful  for 
the  purposes  for  wliich  the  tolerances 
are  sought.  Bas(«l  on  the  above 
information  considered  by  the  Agency, 
the  tolerances  established  by  amending 
40  CFR  part  180  would  pnitect  the 
public  health.  Th(Tefore,  if  is  proposed 
that  the  toleranc;rs  be  established  us  set 
f()i1b  below. 
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Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  FIFRA,  as 
amended,  which  contains  any  of  the 
ingredients  listed  herein,  may  request 
within  30  days  after  publication  of  this 
document  in  the  Federal  Register  that 
this  rulemaking  proposal  be  referred  to 
an  Advisory  Committee  in  accordance 
with  FFDCA  section  408(e). 

Interested  person  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
hear  notation  indicating  the  document 
control  number,  lOPF-3003431.  All 
written  comments  filed  in  response  to 
this  document  will  be  be  available  in 
the  Public  Docket  and  Freedom  of 
Information  Section,  at  the  addressed 
given  above  from  8  a.m.  to  4  p.m, 
Monday  through  Friday,  except  legal 
holidays. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  exemptions 
from  tolerance  requirements  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  of  this  effect  was 
published  in  the  Federal  Register  of 
May  4,  9181  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Recording  and  recordkeeping 
requirements. 

Dated:  May  9, 1994 

Stephen  L.  |ohnson. 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  By  adding  new  180.472,  to  read  as 
follows: 

§  180.472    1-[(6-ChlOfO-3-pyridinyl)  methyl]- 
N-2-lmid3zolidininiine;  tolerances  for 
residues. 

Time-limited  tolerances,  to  expire  (1 
year  after  beginning  of  effective  date  of 
final  rule),  are  established  permitting 
the  combined  residues  of  the  insecticide 
l-[(6-chloro-3-pyridinyl)  methyll-N-2- 
imidazolidinimine  and  its  metabolites 
containing  the  6-chloropyridinyl 
moiety,  all  expressed  as  l-((6-chloro-3- 
pyridinyl)methyll-iV-nitro-2- 


imidazolidinimine,  in  or  on  the 
following  raw  agricultural  commodities: 

Commod,ty  ^^^Pf- 

Cattle,  (at  0.2 

Cattle,  meat  0.2 

Cattle,  meat  byproducts  0.2 

Hops,  dried  3.0 

Goats,  fat  0.2 

Goats,  meat  0.2 

Goats,  meat  byproducts  0.2 

Hogs,  fat  0.2 

Hogs,  meat  0.2 

Hogs,  meat  byproducts  0.2 

Horses,  fat  0.2 

Horses,  meat  0.2 

Horses,  meat  byproducts  0.2 

Milk  0.05 

Sheep,  fat  0.2 

Sheep,  meat  :...  0.2 

Sheep,  meat  byproducts  0.2 

IFR  Doc.  94-11827  Filod  5-11-94;  12  17  jmil 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  20 

[GN  Docket  No.  94-33.  FCC  94-101] 

Further  Forbearance  From  Title  II 
Regulation  for  Certdin  Types  of 
Commercial  Mobile  Radio  Service 
Providers 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  oi  proposed  rule  making. 

SUMMARY:  This  notice  of  proposed  rule 
making  (Notice)  solicits  comment  on 
whether,  within  particular  services 
classified  as  Commercial  Mobile  Radio 
Service  (CMRS).  there  may  be  types  of 
providers  that  merit  forbearance  from 
certain  requirements  found  in  Title  II  of 
the  Communications  Act.  Specifically, 
the  Commission  asl^s  whether  we 
should  forbear  from  enforcing  those 
provisions  of  Title  II  that  we  detcnrim-d 
did  not  merit  general  forbearance  in  oiir 
Second  Report  and  Order  in  Gen 
Docket  No.  93-252.  If  the  further 
forbearance  is  warranted,  the 
Commission  asks  how  we  should 
determine  which  types  of  CMRS 
providers  should  be  excused  from 
remaining  Title  II  requirements  and  iiow 
we  should  implement  and  enfon.i'  siu  h 
forbearance  provisions. 
DATES:  Comments  are  due  by  )uni!  27. 
1994  and  reply  comments  arc  due  bv 
July  12.  1994. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20534 
FOR  FURTHER  INFORMATION  CONTACT: 


Gina  Harrison  or  Susan  McNeil.  l'ri\  .t. 
Radio  Bureau,  Land  Mobile  and 
Microwave  Division.  (202)  632-77'ij 
and  634-2443,  respectively,  or  Pete: 
Batacan,  Common  Carrier  Bureau,  T.inii 
Division  (202)  632-6917. 
SUPPLEMENTARY  INFORMATION:  This  i-    • 
synopsis  of  the  Commis.sion's  Notice  !:■ 
GN  Docket  No.  94-33,  .id'-pted  April  2U, 
1994  and  released  May  4,  1994.  The  f.ill 
text  of  Commission  doci.-;ions  are 
available  for  inspectim,  and  copying 
during  normal  businos:-;  hours  in  the 
FCC  Docket  Branch  (ruom  230),  1919  M 
Street,  NW.,  VVashin-ton,  DC.  The 
com.ph't.'  if'.x'  uf  Ibis  decision  may  also 
1)0  pti!i.h,irvi-d  from  the  Commission's 
( t.>pv  I  'intrii  l(>r.  In!<;rn,ilional 
Tniiise  rijiti'in  .S»'r\ice,  Inc..  (202)  857- 
3aO().  2 UK)  M  Street,  NVV.,  Washington. 
D( :  20(1.17 

Synnpsis  of  Ihi-  Notice  of  Proposed  Rule 
Makin;^ 

1.  1.1  ihf  .St't  -md  Report  and  Order  in 
U^n.-ral  I)o<  ket  No.  93-252,  39  FR 
lb4<)3  (.Apr.  HI.  1'1')4)  the  Commission 
elf!  t"d.  ;,;irsuiiit  t!>  the  Omnibus 
Bu(l);ft  K.s  iHK  illation  Act  of  lO'l.l 
(Biidg-'t  Aft),  lo  forbearfrom  apply  iiu 
Sectinn-  21)3.  204.  205,  211,  212  .nv.i 
214  (if  Tilli'  11  of  the  Communif  ations 
Act  to  ■.ir,\  servii  e  classiliL-d  as  (  Mk.S 
The  Oimmissiun  doterminod  tiuii  thf 
remaining  sections  of  Title  II  should  it- 
enforr  .h?  v\i!h  respect  to  CMRS 
provi()>Ms  in  ortifr  to  promote 
compi'fiiiiiii  or  to  protect  consufii.'is. 
and  t!i;it  ihis  di'<.ision  would  ntil  pi  k  >■ 
any  undue  burden  (Jii  any  CMKS 

pnj\  idfr  nr  ( i.iss  of  |)roviders. 
Nevcrtiirl.'ss.  thi!  Crunmission  ;iis'> 
ann<)ii!>n'd  th.il  it  would  considt-r 
add'tun.d  n-H.-f  in  a  future  rule  !ii,;^  :  . 
th;ii  would  v^'ther  a  more  extensi^i- 
record  on  ih«-  potential  effect  of  I  In- 
remi;ininj;  sih  tions  of  Title  II  on 
parli(  ul.ir  types  of  CMRS  providi  rv 
within  •  .ii  h  class  of  service.  The 
purpo.se  of  this  Notice  is  to  initin;;-  ttv.! 
rule  making. 

2.  The  Budget  Act  authorizes  thi.* 
Commission  to  take  forbearance  hi  limw 
if  it  determines  that:  (i)  Enforceiui-iV  ni 
such  provision  is  not  necessary  in  mlIi  i 
to  ensure  that  the  charges,  practi(  i  . 
classifications,  or  regulations  for  oi  m 
connection  with  that  service  am  jiisi  .<•  a 
reasonable  and  are  not  unjustly 
discriminatory;  (ii)  enforcement  ni  •  .■  * 
provision  is  not  necessary  for  the 
protection  of  consumers;  and  (iii) 
specifying  such  provision  is  consist"  it 
with  the  public  interest.  The  h!Jisi..ti\i' 
history  of  this  provision  indir.;itrs  th.il 
the  Commission  may  (listinguiv(<  ;;iiu:  le 
types  of  CMRS  providers  in  niat-ini;  t):- 
determination.  Assuming  thiit  fiirtl;"-. 
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for  KT.rance  in  a  particular  case  would 
1 1  adversely  affect  rates  or  practices  or 
c  im  consumers  under  the  first  two 
picngs  of  the  test,  the  Commission 
tn  natively  identified  two  factors  under 
i  public  interest  test  of  the  last  prong 
Ih  i|l  could  serve  to  guide  its 
driterminations:  (l)Whether  there  are 
differential  costs  of  compliance  with  the 
rf  paining  Title  II  sections  that  could 
make  further  forbearance  appropriate  for 
piWicular  types  of  providers;  and  (2) 
whether  the  public  interest  benefits 
fr(|<n  application  of  particular  Title  II 
prpivisions  are  less  for  certain  types  of 
CNIRS  providers.  Thus,  in  applying  tin: 
Kiit  prong  of  the  statiitor>-  test,  the 
C:(jjmmission  asks  commenters  to 
identify  (1)  the  benefits  of  applying  the 
rcOiaining  Title  II  sections.  (2)  the  costs 
nf  ixmipliance  with  any  the  remaining 
Tiile  II  sections,  and  (3)  whether  >he 
(osts  of  compliance  with  anv  of  the 
rertiaining  sections  of  Title  I'l  outweigh 
the  benefits.  In  addition,  the 
-Coniinission  asks,  pursuant  to  47  r.FR 
;<.3|Ic)(l)(C),  whether  further 
lorljearance  will  enhance  future  CMR.S 
(oiiipetition  from  a  diversity  of  entities. 

;  1  The  Commission  also  asks 
•  onimenters  to  demonstrate  .jctual  or 
jifdjected  costs  of  compliance  with  each 
pr(  Vision  of  Title  II  that  was  not 
for  ijorne,  and  the  extent  to  w  hich  such 
CO!  tjs  vary  across  diffen^nt  types  of 
pre  yiders.  For  example,  if  the  costs  of 
regijlation  are  fixed,  it  could  indicate 
thatjsmall  CMRS  providers  are  more 
liki'jy  than  other  types  of  CMRS 
pr(  jidcrs  to  be  burdened  by  the  costs  of 
reg.|lation.  The  Commission  a.->ks 
wh  !(ther  there  are  instances  where  these 
ad(  itional  costs  outweigh  the  public 
interest  benefits  of  applying  the 
staiiitory  provision  in  issue    The 
Coinmission  seeks  evidr>ni:e  on  the 
mapliifude  of  any  such  fixed  c  o.sts. 

I.  Application  of  Further  Forbearance 

4  Commenters  should  address  (1) 
l:o\nthe  statutory  forbearance  test 
apf  Ijies  to  each  remaining  Title  II 
|)rm-ision.  (2)  how  furtiior  forbearantc 
froin  applying  each  provision  of  Title  II 
wuidd  enhance  future  CMRS 
competition,  (3)  how  Congressional 

inlt  rat  underlying  each  Title  II  provision 
wou|d  be  affected.  (4)  how  forbt-arance 
for  ¥irticular  types  of  CMRS  providers 
would  comport  with  regulatory 
syn  <netry  and  (5)  whether  tlu-re  are 
othi't  factors  or  alternatives  wr  .should 
con  itder  in  classifying  CMRS  for  further 
forf»)arance. 

5  The  Commission  seeks  comment  on 
i!s  t^tative  view  that  there  would  be  no 
[iurnose  in  forbearing  from  applving  47 

I 'S  C.  210.  which  allows  common 
crriers  to  issue  franks  and  passes  to 


their  employees,  and  to  provide  the 
Covernment  with  free  service  in 
connection  with  preparation  for 
national  defense. 

6.  The  Commission  characterized  47 
L'.S.C.  213.  215,  218.  219,  and  220  as 
primarily  reservations  of  authority  and 
reaffirmed  its  finding  in  the  Second 
Report  and  Order  that  it  was 
unnecessary  to  forbear  from  applying 
these  provisions  to  CMRS.  Section  213 
authorizes  the  Commission  to  make 
valuations  of  carrier  property.  Section 
215  gives  the  Commission  the  authority 
to  examine  carrier  activities  and 
transactions.  Se<:tion  218  authorizes  the 
Commission  to  inquire  into  the 
management  of  a  carrier  and  its  owner. 
Section  219,  intar  alia,  authorizes  the 
Comn'.ission  to  require  annual  reports 
from  carriers.  Section  220  gives  the 
C^onimission  di.scretion  to  prescribe  the 
forms  of  accounts,  records,  and 
memoranda  to  be  kept  by  carriers,  as 
well  as  depreciation  rates.  Even  though 
these  provisions  impose  no  affirmative 
obligations  on  CMRS  providers,  and 
may  have  no  immediate  impact  on 
CMRS,  the  Commission  seeks  comment 
on  whether  the  potential  for  increased 
regulation  (and  any  concomitant  co.sts) 
might  have  an  adverse  economic  impact 
on  specific  types  of  provides  that  is  not 
in  the  public  interest. 

7.  47  CFR  223  governs  obscene, 
harassing  and  indecent 
communications.  In  relevant  part,  the 
statute  forbids  a  common  carrier  (if  the 
carrier  collects  payments  for  an  adult 
information  provider  using  the  carrier's 
services)  to  the  extent  technically 
feasible,  to  permit  access  to  an  obscene 
or  indecent  communication  from  the 
telephone  of  any  subscriber  who  has  not 
previously  requested  such  access.  This 
requirement,  known  as  "rfn-erse 
blocking."  applies  only  if  a  carrier  bills 
and  collects  fees  for  the  adult 
information  prrivider.  As  a  technical 
matter,  then,  a  CMRS  provider  subject  to 
this  obligation  would  have  to  program 
its  switch  (should  if  employ  one)  to 
accomplish  this  blocking. 

8.  The  Commission  tentatively 
reaffirms  its  general  conclusion  in  llie 
S<;cond  Report  and  Order  that  section 
223  should  continue  to  apply  to  CMRS. 
Connnenters  are  asked  to  address  the 
impact  of  section  223  on  existing  and 
proit>cted  CMRS  offerings,  and  in 
particular,  whether  CMRS  providers  are 
likely  to  be  involved  in  services  that 
implicate  Section  223. 

«.  47U.S.C.  225.Tit!eIVorthe 
Americans  with  Disabilities  Act. 
requires  all  common  carriers  providing 
interstate  or  intrastate  telephone  voice 
tran.smission  service  to  provide 
lelef  ommunicaf  ions  servicits  that  enable 


persons  with  hearing  and  speech 
disabilities  to  communicate  with 
hearing  individuals.  Common  carriers 
may  select  one  of  several  methods  of 
offering  TRS,  but  most  have  elected  to 
designate  a  TRS  provider  or  to  provide 
TRS  in  concert  with  other  carriers. 

10.  For  purposes  of  further 
forbearance,  the  Commission  asks 
whether  there  are  any  CMRS  providers 
whose  market  is  so  specialized,  or  their 
customer  base  or  size  of  operation  so 
small  that  applying  TRS  obligations  to 
them  would  not  appreciably  advance 
the  universal  ser\  ice  objectives  of 
Section  225.  Would  forbearance  in  such 
cases  meet  the  test  in  section  332? 
Parties  are  also  asked  to  address 
whether  the  need  for  forbearance  is 
reduced  by  providers'  ability  to 
designate  a  third  party  to  provide  TRS. 
The  Commission  also  seeks  cdinment  on 
whether  there  are  technical  or 
operational  limitations  that  would  make 
compliance  with  our  TRS  technical 
standards  difficult  for  a  particular  type 
of  CMRS  provider.  The  Commission 
asks  whether  interfacing  with  a  third- 
party  TRS  provider  would  also  pose 
technical  difficulties,  particulaj  ly  for 
those  private  providers  who  will  Iw 
reclassified  as  CMRS  after  new 
technical/operational  rules  become 
eff<!ctive. 

1 1.  The  Connnission  has  ailoptod  a 
shared-funding  mechanism  for  interstate 
TRS  co.st  recovery.  Under  the 
Commission's  shared-funding  plan, 
providers  of  interstate 
teleconmiuni(;ations  services  are 
required  to  contribute  to  a  TRS  hmd  and 
comply  with  reporting  and  filing 
obligations,  including  conforming  their 
accounts  to  a  specified  format.  The 
amount  of  the  yearly  contribution  is  a 
percentage  (.00030)'of  the  carrier's  gross 
int(>rstate  revenues.  Each  carrier  nuist 
contribute  at  least  SlOO.  even  if  its  share 
under  the  actual  computation  would  In: 
less. 

12.  In  light  of  the  small  percentage 
used  to  calculate  the  contribution  and 
the  low  minimum  required,  the 
Commission  asks  whether  the  burden 
from  the  funding  and  conctmiilant  filing 
obligations  arc  likely  to  be  significant 
for  any  type  of  CMRS.  The  Commission 
also  reiterates  that  providers  that  do  not 
themselves  use  TRS  facilities  are 
nevertheless  required  to  contribute  to 
the  Fund.  The  Com.mission  s«;eks 
connnent  on  its  tentative  view  that  the 
public  interest  would  not  be  furthered 
by  e.vempting  CMRS  entirely  because 
they  do  not  use  TRS  facilities. 

13.  The  Tel(!phone  Operator 
("onsumer  Ser\ices  Improvement  Act 
(T(X:SIA).  codified  at  47  U.S.C.  22fi. 
|)rotects  consumers  making  interstate 
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cprrator  service  calls  from  phones 
available  to  the  public  or  to  transient 
users  against  unreasonably  high  rates 
and  anti-competitive  practices.  It 
regulates  two  groups.  The  first  consists 
of  operator  service  providers  (OSPs) 
These  are  providers  of  interstate 
telecommunications  service  from 
phones  available  to  the  public  or  to 
transient  users  that  give  automatic  or 
live  assistance  for  billing  or  completion 
to  a  caller.  The  second  group  are 
aggregators,  generally  persons  that,  in 
the  ordinary  course  of  their  operations, 
make  telephones  available  to  the  public 
or  to  transient  users  of  the  premises  and 
who  use  a  provider  of  operator  services. 
Pursuant  to  TOCSIA  and  Commission 
rules,  OSPs  are  subject  to  various 
identification,  disclosur*^  and  billing 
requirements,  including  the  requirement 
that  they  "brand"  calls,  i.e.,  audibly 
identify  themselves  at  the  beginning  of 
the  call  and  before  the  consumer  incurs 
any  charges  for  the  call.  They  may  not 
engage  in  "call  splashing"  (transfer  of  a 
call  to  another  carrier  at  a  IcKation 
different  from  the  originating  consumer 
where  the  second  carrier  cannot  tell  the 
originating  location,  with  the  result  that 
the  charge  to  the  consumer  is  incorrect 
and  not  based  on  originating  location). 
OSPs  must  file  informational  tariffs. 
Aggregators  are  required  to  identify  and 
disclose  certain  infonnation  regarding 
the  presubscribed  OSP  and  to  disclose 
that  rate  information  is  available  and 
that  the  consumer  has  the  right  to  use 
an  OSP  of  his  or  her  choice.  The 
aggregator  must  also  ensure  (1)  that  its 
telephones  presubscribed  to  an  OSP 
allow  consumers  to  use  800  or  900 
numbers  to  obtain  access  to  the  OSP  of 
choice,  and  (2)  according  to  an 
established  implementation  schedule, 
that  any  of  its  presubscribed  equipment 
allows  the  consumer  to  use  equal  access 
ilOXXX)  codes  to  access  the  customer's 
choice  of  OSP. 

14.  The  Notice  requests  comment  on 
whether  forbearance  from  section  226 
for  particular  classes  of  CMRS  would  be 
justified.  Parties  advocating  forbearance 
for  specific  types  of  providers  from  the 
aggregator  or  OSP  rules  should  e.xplain 
how  such  action  would  meet  the  three- 
part  test  for  forbearance  under  Section 
332.  In  particular,  parties  should 
address  how  the  first  and  second  prongs 
of  the  test,  that  rates  be  just  and 
reasonable  and  that  consumers  be 
adequately  protected,  would  be  met.  In 
connection  with  the  third  prong,  parties 
should  address  whether  the  statute 
imposes  any  costs  that  would  be 
exceptionally  difficult  for  certain  types 
of  CMRS  provider  to  bear,  and  whether 
ffirhearance  in  such  case  would 


significantly  diminish  statutory 
protections  for  the  public.  In  particular, 
the  Commission  seeks  comment  on 
whether  such  costs  are  likely  to  prove 
unduly  burdensome  for  specific  types  of 
small  CMRS  providers. 

15.  The  telephone  Consumer 
Protection  Act  of  1991  (TCPA).  47 
U.S.C.  227,  restricts  the  use  of  automatic 
telephone  dialing  systems,  artificial  or 
prerecorded  voice  messages,  and 
telephone  facsimile  machines  to  send 
unsolicited  advertisements.  TCPA 
prohibits  autodialed  and  prerecorded 
voice  message  calls  to  emergency  lines, 
health  care  facilities  or  similar 
establishments,  and  with  certain 
exceptions,  number  (such  as  cellular 
numbers)  for  which  the  called  party  is 
charged  for  the  call. 

16.  Current  TCPA  obligations 
primarily  apply  to  the  originator  of  the 
unwanted  message,  e.g..  telemarketers. 
Unless  a  CMRS  provider  also  engages  in 
telemarketing  or  sends  unsolicited 
facsimiles  or  other  unwanted 
communications,  the  statute  generally 
does  not  apply  to  it.  In  so  far  as  small 
CMRS  providers  act  as  originators  of 
unsolicited  voice  or  fat  simile 
transmissions,  the  Commission 
tentatively  concludes  that  forbearance 
for  such  providers  would  not  adequately 
protect  consumers'  privacy  interests 
under  the  second  prong  of  the  Section 
332  test.  Moreover,  the  decision  to 
undertake  telemarketing  services  would 
be  a  voluntary  business  judgment  on  the 
part  of  a  CMRS  provider.  Such 
telemarketing  is  not  a  necessary  part  of 
what  is  generally  regarded  as  CNIRS. 
The  Commission  also  sees  no  public 
interest  benefit  under  the  third  prong  of 
the  test  in  pennitting  CMRS  providers, 
even  small  ones,  to  undertake  such 
activities  without  complying  with 
TCPA.  The  Notice  seeks  comment  on 
these  tentative  views. 

17.  47  use.  228  incorporates  the 
Telephone  Disclosure  and  Dispute 
Resolution  Act  (TDDR.M.  which  governs 
pav-per-call  services  (also  known  as 
"audiotext"  or  "900"  services),  and 
imposes  obligations  in  interexchange 
carriers,  local  exchange  carriers  and 
common  carriers  in  general.  Pursuant  to 
the  Act  and  our  implementing 
regulations,  local  exchange  carriers 
must  offer  subscribers,  where 
technically  feasible,  an  option  to  block 
access  to  900  services.  They  must  also 
tariff  the  terms  and  conditions  for  such 
blocking. 

18.  TDDRA  also  imposes  additional 
obligations  on  all  common  carriers,  (a) 
800  Ser\'ice.  With  certain  exceptions, 
information  service  charges  cannot  be 
assessed  against  callers  to  800  and  other 
toll-free  numbers.  Common  carriers 


must  enforce  this  obligation  by  contrar  I 
or  tariff,  (b)  Collect  Calls.  Common 
carriers  may  not  transmit  collect 
information  services  that  are  either  at  a 
per-call  or  per-time-interval  charge  that 
is  greater  than,  or  in  addition  to,  the 
charge  for  the  transmission  of  the  call, 
or  have  not  been  affirmatively  accepted 
by  the  called  party,  (c)  Payment. 
Common  carriers  are  prohibited  from 
disconnecting  or  interrupting  service  for 
failure  to  remit  pay-per-call  or  similar 
service  charges.  Common  carriers  may 
not  recover  the  cost  of  complying  with 
TDDRA  requirements  from  ratepayers. 

19.  The  Commission  seeks  comment 
on  the  extent  to  which  the  local 
exchange  carrier  obligation  to  permit 
subscribers  to  block  access  where 
technically  feasible  should  apply  to 
CMRS,  and  whether  there  are  particular 
types  of  CMRS  providers  for  which  such 
an  obligation  would  be  particularly 
difficult.  Would  local  exchange  carriers 
provide  blocJting  for  customers  of  CMRS 
providers  that  interconnect  with  the 
public  switched  network?  Additional 
TDDRA  obligations,  including 
n?strictions  on  disconnection  or  on 
transmission  of  collect  pay-per-call 
charges,  are  imposed  on  carriers  who 
bill  and  collect  for  900  services,  which 
is  not  a  common  carrier  service.  The 
Commission  asks  for  comment  on 
whether  this  type  of  voluntary  business 
activity  is  not  essential  to  provision  of 
CMRS  and  hence,  would  not  justify 
forbearance  for  any  type  of  CMRS. 

20.  In  analyzing  application  of  any  ol 
the  above  TDDRA  obligations, 
commenters  are  asked  to  address  the 
three  parts  of  the  section  332 
forbearance  lest.  In  connection  with  the 
third  prong,  the  Commission  asks 
whether  Section  228  obligations  would 
impose  exc;eptional  costs  on  certain 
tvpes  of  CMRS  and  whether  forbearance 
in  such  cases  would  significantly 
diminish  statutory  protections  to  the 
public.  Parties  should  also  address  the 
effect  forbearance  would  have  on  the 
TDDRA  objectives  of  promoting  the 
legitimate  development  of  pay-per-call 
services  and  protecting  consumers  from 
fraudulent  and  deceptive  practices. 

11.  CMRS  Providers  Meriting  Further 
Forbearance 

21.  Turning  to  the  question  of  which 
types  of  CMRS  providers  merit  further 
forbearance,  the  Commission  asks  as  a 
threshold  matter  whether  any  further 
forbearance  is  merited,  noting  that 
application  of  Title  II  is  not  expected  to 
create  any  undue  burden  on  any  CMRS 
provider,  or  on  CMRS  competition 
generally.  To  the  extent  that  regulatory 
obligations  impose  fixed  costs,  however 
they  would  place  relatively  greater 
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huiidens  on  small  providers  who  have 
less  of  a  revenue  base  and  other 
resources  to  support  them.  The 
Commission  seeks  comment  on  whether 
there  are  technical  or  operational 
limitations  inherent  in  the  services 
these  small  businesses  provide  that  may 
make  application  of  certain  of  the 
statutory  provisions  in  question  not  in 
the  public  interest.  The  Commission 
also  recognizes  the  public  interest  in 
maintaining  opportunities  for  small 
businesses  and  the  role  that  further 
forbearance  might  play  in  reducing  the 
cost  of  doing  business  for  them.  The 
.Notice  thus  seeks  comment  on  whether 
the  size  of  the  provider  may  be  a  basis 
for  defining  CMRS  eligibility  for  further 
forbearance.  Finally,  the  Notice  seeks 
comment  on  whether  to  consider  an 
analysis  of  a  CMRS  provider's  customer 
base  as  another  possible  factor  in 
determining  the  appropriateness  of 
further  forbearance.  Certain  types  of 
providers,  particularly  small  providers, 
may  serve  predominantly  business 
customers  who  require  more  advanced 
communications  services  and  may  have 
relatively  greater  bargaining  power  than 
CMRS  customers  that  make  personal  use 
of  the  service.  As  a  result  the  differing 
needs  of  business  and  individual 
customers  could  affect  the  analysis  of 
vvhefther  forbearance  would  reduce 
benefits  to  customers.  In  addition,  the 
Commission  asks  whether  it  should 
distinguish  between  medium  to  large 
business  customers,  and  small 
businesses. 

22.  The  Commission  seeks  comment 
on  how  to  determine  which  tvpe  of 
provider  should  be  considered  "small" 
for  purposes  of  further  forbearance.  The 
Commission  asks  interested  parties  to 
comment  on  whether  any  one  or  any 
combination  of  the  options  advanced 
below  should  be  applied.  Parties  are 
invited  to  identify  alternatives  and  to 
comment  on  how  the  Commission  could 
draw  on  its  experience  in  identifying 
small  carriers  in  other  contexts,  e.g..  the 
exemption  to  the  cable-telco  cross- 
ownership  rule.  Finally,  the  Notice  asks 
interested  parties  to  provide  their  views 
on  how  the  Commission  might  best 
implement  and  enforce  anv 
classification  scheme.  The  Notice  seeks 
comment  on  the  advantages  and 
disadvantages  of  the  various  options 
with  respect  to  implementation  by  both 
the  Commission  and  licensees. 

A.  Measurement  Factors 

23.  One  possible  standard  for  size  of 
business  operation  is  the  Small  Business 
Administration  (SBA)  definition  of 
small  entity:  an  entity  with  a  net  worth 
not  in  excess  of  S6  million  with  average 
net  income  after  Federal  income  taxes 


for  the  two  preceding  years  not  in 
excess  of  S2  million.  The  Commission 
relied  on  this  standard  to  define  small 
businesses  entitled  to  preferences  under 
the  spectrum  auction  rules.  The 
Commission  believes  that  these  criteria 
are  appropriate  for  identifying  entities 
entitled  to  preferred  entry  into  new 
business  ventures,  as  in  the  spectrum 
auction  context.  The  Commission 
tentatively  finds,  however,  that  this 
standard  is  too  generous  for  purposes  of 
determining  which  CMRS  providers  are 
entitled  to  relief  from  remaining  title  II 
obligations,  many  of  which,  as 
discussed  above,  are  designed  to  protect 
consumers.  The  Notice  thus  asks 
whether  the  Commission  should  employ 
a  more  modest  income  and  net  worth 
standard.  Those  commenters  that 
nevertheless  advocate  use  of  this 
approach  should  discuss  how  it  would 
atfect  the  different  services  comprising 
CMRS,  providing  as  much  data  as 
possible  on  the  number  of  providers  in 
a  particular  service  that  would  be 
eligible  for  further  forbearance  under 
this  definition,  and  how  it  would  affect 
consumer  protection.  The  Commission 
might  also  measure  size  and  scope  by  a 
number  of  objective  factors,  such  as 
average  revenues  per  subscriber  or 
percentage  of  interconnected  traffic, 
average  number  of  customers  or  for  part 
90  licensees,  number  of  mobile  units,  or 
average  subscriber  rate.  Interested 
parties  should  provide  data  to 
demonstrate  whether  providers  within 
their  suggested  definition  would  find 
the  costs  of  complying  with  the  title  II 
regulatory  obligations  burdensome  and 
how  their  recommended  definition 
comports  with  the  statutory  factors  set 
forth  in  section  332(c)  governing 
forbearance. 

24.  The  Commission  also  seeks 
comment  on  how.  if  standards 
applicable  to  individual  providers  are 
established,  it  should  treat  affiliated 
corporations  or  operators  of  systems  in 
more  than  one  geographic  area  or 
providers  who  own  multiple  small 
systems.  In  addition,  the  Notice  seeks 
comment  on  whether  the  Commission 
should  attribute  ownership  of  systems 
that  are  operated  pursuant  to  an 
exclusive  management  contract,  and 
thus  not  forbear  when  management 
contracts  are  in  force.  Further,  it  seeks 
comment  on  the  impact,  if  any.  of 
industry  mergers  on  application  of  a 
size  standard.  Should  a  small  system's 
affiliation  with  a  corporation  that  would 
yield  greater  vortical  integration 
disqualify  that  system  from  further 
forbearance?  Would  a  small  mobile 
system  necessarily  enjoy  benefits  of 
scale  and  scope  from  an  affiliation  with. 


for  example,  a  long  distance  provider?  If 
so.  would  such  a  provider  be  ineligible 
for  further  forbearance? 

25.  Number  of  channels  would 
provide  an  administratively 
straightforward  means  of  identifying 
small  CMRS  entities.  The  Commission 
thus  asks  for  comment  on  whether 
number  of  channels  is  a  workable  and 
rational  approach  to  measuring  size  of 
CMRS  licensees.  Commenters  should 
specif>'  specific  types  of  CMRS 
providers  licensed  under  parts  22  and 
90  of  the  Commission's  Rules,  and 
suggest  numbers  of  channels  that  would 
identify  small  providers  in  each  mobile 
radio  sen,  ice.  In  responding  to  these 
questions,  commenters  should  consider 
the  likelihood  that  channels  can  be 
aggregated  to  form  systems  that  would 
no  longer  be  operated  by  a  small 
provider,  and  how  transition  to  a 
different  level  of  forbearance  would  be 
effectuated.  Commenters  should  also 
address  how  licensees  conforming  to 
this  approach  would  be  affected  by  the 
remaining  title  II  obligations  discussed 
above,  and  whether  their  users  or 
competitors  would  be  adversely  affected 
by  further  forbearance. 

26.  The  character  of  a  provider's 
customer  base, — i.e..  whether  its 
customers  subscribe  to  the  service  to 
meet  their  business  communications 
requirements,  or  whether  customers  are 
primarily  consumers  with  a  pyersonal 
need  for  mobile  communications 
service — may  be  another  possible  factor 
to  consider  in  determining  whether  to 
undertake  further  forbearance.  To  the 
extent  that  certain  types  of  CMRS 
providers  predominantly  serve  business 
customers.— such  as  traditional  SMR 
and  business  radio  service. — rather  than 
individual  customers,  such  business 
customers  may  have  relatively  greater 
bargaining  power  and  information 
concerning  their  telecommunications 
options.  In  addition,  the  Commission 
asks  whether  it  should  also  distinguish 
between  large  and  medium-sized  and 
small  business  customers,  on  the 
assuniption  that  small  businesses  may 
be  more  like  individual  consumers  in 
their  bargaining  power  over 
telecommunications  services.  The 
Commission  accordingly  seeks  comment 
on  (1)  whether  to  apply  an  analysis  of 

a  CMRS  provider's  customer  base  and 
(2)  what  factors  might  contribute  to  this 
analysis. 

B.  Case-by-Case  Determination 

27.  The  Commission  might  also 
extend  further  forbearance  to  particular 
CMRS  providers  on  a  case-by -case  basis. 
Under  this  approach,  providers  desiring 
further  forbearance  from  the  remaining 
provisions  of  title  II  that  continue  to 
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apply  could  petition  the  Commission  to 
forbear  in  individual  circumstances.  To 
qualify'  for  furthfir  forbearance, 
petitioners  would  have  to  demonstrate 
that  they  raf-et  the  statutory  test  for 
forbearance,  as  implemented  by  the 
rules  and  policies  established  in  this 
proctieding.  The  Notice  seeks  comment 
on  this  approach,  w/hich  is  consistent 
with  the  Commission's  previous 
conclusion  that  the  degree  of 
forbearance  adopted  in  the  Second 
K(;port  and  Order  should  not  be  unduly 
burdensome  for  the  vast  m.ijority  of 
CMRS  providers. 

C.  Implementation 

28.  If  the  Commission  exer(.ises 
further  forbearance  with  respnct  to 
individual  providers,  how  should  the 
Commission  enforce  its  stand.uds 
efficiently,  in  terms  of  both  identifying 
eligible  entities  and  deterring  evasive 
behavior?  One  option  would  be  to 
amend  application  fonns  to  require 
certification  of  compliance  with  spt'cific 
standards  as  part  of  our  revised 
application  form  for  the  mobile  services. 
The  Commission  could  use  random  staff 
audits  of  licensefrs  to  determine  whether 
they  in  fact  quality  for  further 
forbearance.  A  second  alternative  would 
be  to  impose  affirmative  reporting 
requirements  on  small  providers.  A 

■third  option  would  be  to  rely  on 
complaints  alleging  violations  of  our 
further  forbearance  standards. 
Commenters  should  discuss  these  and 
any  alternative  enforcement  methods. 
The  Notice  also  seeks  comment  on 
whether  existing  licensees  should  have 
to  file  a  separate  certification  to  be 
eligible  for  further  forbearance. 

Procedural  Matters 

£.v  Parte  Consideration 

29.  This  is  a  non-restricted 
proceeding.  Ex  parte  presentations  are 
permitted,  except  during  the  Sunshine 
Agenda  [)(;riod,  provided  they  are 
disclosed  as  provided  in  the 
Commissions  rules.  See  generally  47 
CFR  1.1202,  1.203  and  1.20b(a). 


Comment  Information 

30.  Pursuant  to  applicable  procedures 
set  forth  in  .Sections  1.415  an<l  1419  of 
the  Commission's  Rules.  47  CFR 
§^  1.415,  1.419,  interested  parties  may 
file  comments  on  or  before  June  27, 
1994  and  reply  comments  on  or  bt^fore 
luly  12,  1994.  Ail  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding. 

Initial  Regulatory  Flexibility  Statement 

I.  Reason  for  Action.  In  an  effort  to 
avoid  the  imposition  of  unv,/arranted 
costs  or  other  burdens  upon  carriers,  the 
Second  Report  and  Order  detennined 
that  the  Commission  would  initiate  a 
nde  making  (the  instant  proceeding)  to 
tletermine  whether  further  forbearance 
from  application  of  Title  II  provisions  to 
CMRS  was  necessary. 

II.  Objectives  of  the  Action.  We  seek 
here  to  determine  whether  to  forbear 
further  from  the  imposition  of  Title  II 
regulation  on  certain  types  of  CMRS 
providers,  particularly  small  providers, 
and  how  to  define  small  CMRS 
providers. 

III.  Legal  Basis.  Communications  Act. 
section  332,  47  IJ.S.C.  332. 

IV.  Description,  potential  impact,  and 
number  of  small  entities  affected.  We  do 
not  have  the  data  at  this  time  to  estimate 
the  number  of  CMRS  providers  affected 
by  this  rule  making,  but  we  are  herein 
proposing  to  reduce  regulatory  burdens 
for  these  providers. 

V.  Reporting,  record  keeping  and 
other  compliance  requirements.  The 
proposals  under  consideration  in  this 
Notice  include  the  possibility  of  new 
reporting  and  record  keeping 
requirements  for  small  CMRS  providers; 
however,  one  of  the  objectives  in  this 
proceeding  is  to  minimize  such 
burdens. 

VI.  Federal  rules  which  overlap, 
duplicate  or  conflict  mfh  these  rules.  If 
adopted,  the  proposals  here  in  would 
modify  existing  rules  codified  at  47  CFR 
part  20  and  47  CFR  1.728-1.734. 

VII.  Any  significant  alternatives 
minimizing  the  impact  on  t^ntall  entities 
and  consistent  i\ith  stated  objectives. 
This  Notice  p.'oposes  to  reduce  the 


administrative  burdens  and  costs  of 
compliance  with  Title  II  regulation  en 
small  CMRS  providers.  As  required  by 
.Section  603  of  the  Regulatory  Flexibility 
Act.  the  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
(IKFA)  of  the  expected  impact  on  small 
entitit's  of  the  proposals  suggested  in 
this  document.  Written  public 
comments  are  requested  on  the  IFRA 
These  comm.ents  must  be  filed  in 
accordance  with  the  same  filing 
deadlines  as  comments  on  the  rest  of  the 
Notice,  but  they  must  have  a  separate 
unci  distinct  heading  designating  them 
as  responses  to  the  IRF'A.  The  Secretary 
shall  send  a  copy  of  this  Notice, 
including  the  IRJFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
witii  paragraph  603(a)  of  the  Regulatory 
Flexibilitv  Act.  Pub.  L.  No.  96-3S4,  94' 
Stat  1164.  5  U.S.C.  601  et  seq.  (19H1) 

Paperwork  Reduction  Act  Statement 

The  proposal  contained  henin  has 
been  analv  zed  vvith  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  impose  a  new  or  modified 
information  collection  requirement  on 
the  public.  This  proposed  requirement 
would,  however,  reduce  information 
collection  requirements  otherwise 
applicable  to  small  QMRS  providers. 
Implementation  of  any  new  or  modified 
requirement  will  be  subject  to  approval 
by  the  Office  of  Management  and 
Budget  as  prescribed  by  the  Ai  t. 

Ordering  Clauses 

Accordingly,  the  Commission  adopts 
this  Notice  pursuant  to  the  autho.-ify 
contained  in  .Section  332  of  the 
f  lommunic^tions  Act  of  1934.  as 
amended.  47  U.S.C.  §332. 

List  of  Subjects  in  47  CFR  Part  20 

Commercial  mobile  radio  senir  es. 
Radio. 

I'l'dtTdi  (ximniunicatiuns  Commission. 
William  F.  Caton, 

Ai  ting  Sacrt'tary. 

IFK  IXk..  94-1 17.S0  Filed  5-13-M,  H.45  cJJ.I 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Newspapers  Used  for  Publication  of 
Legal  Notice,  Comment  and  Appeal  of 
Decisions  for  Pacific  Northwest 
Region,  Oregon  and  Washington 

AGENCY:  Forest  Senice.  USDA. 
ACTION:  Notice. 


SUMMARY:  This  notice  lists  the 
newspapers  that  will  he  used  by  all 
ranger  districts,  forests,  and  the 
Regional  Office  of  the  Pacific  Northwest 
Region  to  publish  legal  notice  of  all 
deoisions  subject  to  appeal  under  3f) 
CFR  parts  215  and  217  and  to  publi,sh 
notjce  for  puhlic  comment  and  notice  of 
decisions  subject  to  the  provisions  of  36 
CFR  part  215.  The  intended  effect  of  this 
action  is  to  inform  interested  members 
of  the  public  which  newspapers  will  be 
used  to  publish  the  legal  notice  for 
pubhc  comment  or  decision.  This 
allo^vs  the  public  to  receive  constructive 
notice  of  a  decision,  to  provide  clear 
evidence  of  timely  notice,  and  to 
achieve  consistency  in  administering 
the  appeal  process, 
DATES:  Publication  of  legal  notices  in 
the  li.sted  newspapers  will  begin  with 
proposals  for  public  comment  or 
decisions  subject  to  appeal  that  are 
made  on  or  after  April  30,  1994.  The  list 
of  newspapers  will  remain  in  effect 
until  another  notice  is  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  Schuler,  Regional  .Appeals 
Coordinator,  Pacific  Northwest  Region, 
P.O.  Box  3623,  Portland,  Oregon  97208- 
3623,  phone:  (503)  326-2322. 
SUPPLEMENTARY  INFORMATION: 
Responsible  Officials  in  the  Pacific 
Northwest  Region  will  give  legal  notice 
of  decisions  that  may  be  subject  to 
appeal  under  36  CFR  part  215  and  217 
in  th^  following  newspapers  which  are 
listeld  by  Forest  Service  administrative 
iinifk  Where  more  than  one  newspaper 


is  listed  for  any  unit,  the  first  newspaper 
listed  is  the  principal  newspaper,  which 
shall  be  used  to  constitute  legal 
evidence  that  the  agency  has  given 
timely  and  constructive  notice  for 
comment  and  for  decisions  that  may  be 
.subject  to  administrative  appeal.  The 
timeframe  for  appeal  shall  be  based  on 
the  date  of  publication  of«  notice  of 
decision  in  the  principal  newspaper. 
The  newspapers  to  be  used  are  as 
follows: 

Pacific  Northwest  Regional  Office 

Pacific  Northwest  Regional  Forester 
decisions  on  Oregon  National 
Forests: 
The  Oregonian,  Portland,  Oregon 
Pacific  Northwest  Regional  Forester 
decisions  on  Washington  National 
Forests: 
The  Seattle  Post-Intelligencer,  Seattle, 
Washington 
Columbia  Gorge  National  Scenic  Area 
Manager  decisions: 
The  Oregonian.  Portland,  Oregon 

Oregon  Xationol  Forests 

Deschutes  National  Forest 

Deschutes  Forest  Supervi.sors  decisions: 

The  Bulletin,  Bend.  Oregon 
Bend  District  Ranger  decisions: 

The  Bulletin.  Bend,  Oregon 
Crescent  District  Ranger  decisions: 

The  Bulletin.  Bend,  Oregon 
Fort  Rock  District  Ranger  decisions: 

The  Bulletin,  Bend,  Oregon 
Sister  District  Ranger  decisions: 

Sisters  Nugget.  Sisters,  Oregon 
Bend  Pine  Nursery  Managers  decisions: 

The  Bulletin.  Bend,  Oregon 
Redmond  Air  Center  Managers 
decisions: 

The  Bulletin.  Bend,  Oregon 

Fremont  National  Forest 

Fremont  Forest  Supervisor  decisions: 
Herald  and  News.  Klamath  Falls. 

Oregon 
Newspapers  providing  additional 
notice  for  Fremont  Forest 
Supervisor  decisions; 
Lake  County  Examiner.  Lakeview. 

Oregon 
The  Bulletin.  Bend,  Oregon 
BIy  District  Ranger  decisions: 
Herald  and  News.  Klamath  Falls. 
Oregon 
Lakeview  District  Ranger  decisions: 
Lake  County  Examiner,  Lakeview. 
Oregon 
Paisley  District  Ranger  decisions: 


Lake  County  Examiner.  Lakeview, 
Oregon 
Sil\er  Lake  District  Ranger  decisions: 
Herald  and  News,  Klamath  Falls. 
Oregon 
Newspaper  providing  additional  nqtice 
of  Silver  Lake  decisions: 
The  Bulletin,  Bend,  Oregon 

Malheur  National  Forest 

Malheur  Forest  Supervisor  decisions: 
Blue  Mountain  Eagle  John  Day, 
Oregon 
Bear  \'alley  District  Ranger  decisions: 
Blue  Mountain  Eog/e,  John  Day, 
Oregon 
Bums  District  Ranger  decisions: 

Burns  Times  Herald.  Bums,  Oregon 
Long  Creek  District  Ranger  decisions: 
Blue  Mountain  Eagle,  John  Day. 
Oregon 
Prairie  City  District  Ranger  decisions: 
Blue  Mountain  Eagle.  John  Day, 
Oregon 

Mt.  Hood  National  Forest 

Mt.  Hood  Forest  Supervisor  decisions: 

The  Oregonian.  Portland,  Oregon 
Barlow  District  Ranger  decisions: 

The  Oregonian.  Portland,  Oregon 
Bear  Springs  District  Ranger  decisions: 

The  Oregonian.  Portland,  Oregon 
Clackamas  Di.strict  Ranger  decisions: 

The  Oregonian.  Portland,  Oregon 
Columbia  Gorge  District  Ranger 
decisions: 

The  Oregonian.  Portland,  Oregon 
Estacada  District  Ranger  decisions: 

The  Oregonian.  Portland.  Oregon 
Hood  River  District  Ranger  decisions: 

The  Oregonian,  Portland,  Oregon 
Zigzag  District  Ranger  decisions: 

The  Oregonian,  Portland,  Oregon 

Ochoco  National  Forest 

Ochoco  Forest  Supervisor  decisions: 
The  Bulletin.  Bend,  Oregon 
Newspapers  providing  additional 
notice  of  Ochoco  Forest  Supervisor 
decisions: 
Burns  Times/Herald,  Burns.  Oregon 
Central  Oregonian,  Prineville.  Oregon 
Big  Summit  District  Ranger  de<:isions: 

The  Bulletin,  Bend,  Oregon 
Crooked  River  National  Grassland 
District  Ranger  decisions: 
The  Bulletin.  Bend,  Oregon 
Newspapers  providing  additional 

notice  of  Grassland  decisions: 
Madras  Pioneer.  Madras,  Oregon 
Paulina  District  Ranger  decisions: 
The  Bulletin.  Bend,  Oregon 
Newspapers  providing  additional 
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notice  of  Paulina  decisions: 

S'ewport  News  Times,  Newport, 

Oregon 

Bliiti  MniinUiin  Hnglc  lohn  Day. 

Oregon 

Blue  River  Distric:l  Ranger  decisions: 

Oregon 
Prineville  District  R.-inger  decisions; 

Umatilla  National  Forest 

Rfgister-Guard.  Eugene.  Oregon 
Newspapers  providing  additional 

Tht^  Biilhtin.  Bend,  Onfgon 

Umatilla  Forest  Supervisor  dtnisions: 

notice  of  Blue  River  decisions: 

Newspapers  providing  additional 

East  Oregonian,  Pendleton,  Oregon 

S(dem  Statesman-fournol,  Salem. 

notice  of  Prineville  decisions: 

Heppner  District  Ranger  decisions: 

Ort^on 

Centra!  On'gnnian.  Prineville,  Oregon 

East  Oregonian.  Pendleton.  Oregon 

.-Mhany  Democrat  Herald,  Alb.-my. 

Snow  Mountain  District  Ranger 

North  Fork  John  Day  District  Ranger 

Oregon 

decisions: 

decisions: 

Detroit  District  Ranger  decisions: 

The  Bulletin.  Bend,  Ortigon 

East  Oregonian,  Pendleton.  Oregon 

Register-Guard.  Eugene,  On^gon 

Newspapers  providing  additional 

Pomeroy  District  Ranger  decisions: 

Newspapers  providing  additional 

notice  of  Snow  Mountain  decisions: 

East  Oregonian.  Pendleton,  Oregon 

notice  of  Detroit  decisions: 

Burns  Times/Herald,  Bums,  Oregon 

Walla  Walla  District  Ranger  decisions: 

SalemStatement-foiirnal,  Salem. 

East  Oregonian.  Pendleton,  Oregon 

Ort^on 

Rogue  River  National  Forest 

Kogue  River  Forest  Supt!n.is()r 

limpqua  National  Forest 

Albany  Democrat  Herald.  Albany. 
Oregon 

decisions: 

llnpqua  Forest  Supervi.sor  decisions: 

Lowell  District  Ranger  det:isions: 

Mail  Tribune.  Medfor(i.  Oregon 

The  News-Review.  Roseburg,  On^gon 

Register-Guard,  Eugene.  Oregon 

Applegate  District  Ranger  de<  isions: 

Cott.nge  Grove  District  Ranger  dei:isions: 

Newspapers  providing  addition. il 

A/(j;7  Tribune.  Med  ford,  Oregon 

The  News-Review.  Roseburg,  Oregon 

nutic:e  of  Lowell  decision.s: 

Ashland  District  Ranger  decisions: 

Diamond  Lake  District,  Ranger  de<:ision: 

Salem  Stntement-Joumal,  Salem, 

Mnil  Tribune.  Medford.  Oregon 

The  News-Review.  Roseburg.  Oregon 

Oregon 

Bulte  Falls  District  Ranger  decisions: 

North  Umpqua  District  Ranger 

Albany  Democrat  Herald,  Albany. 

Mail  Tribune.  Medford,  Oregon 

decisions: 

Oregon 

I.  Herbert  Stone  Nursery  Managers 

The  News-Review.  Rosebiirg,  Oregon 

McKenzie  District  Ranger  decisions: 

decisions: 

Tiller  District  Ranger  decisions: 

Register-Guard.  Eugene,  Oregon 

Mail  Tribune,  Medford,  Oregon 

The  News- Review.  Roseburg.  Oregon 

Newspapers  providing  additional 

Prospe<:t  District  Ranger  dtH;isions: 

Dortma  Tree  Improvement  Center 

•  notice  of  McKinzie  decisions: 

Mnil  Tribune,  Medford.  Oregon 

Manager  decisions: 

Salem  Statement-Journal,  Salem. 

The  News-Review,  Roseburg,  Oregon 

Oregon 

Siskiyou  National  Forest 

Wallowa-Whitman  National  Forest 

Albany  Democrat  Herald.  Albany, 

Siskiyou  Forest  Supervisor  de<;isions: 

Orison 

Grants  P(is.->  Courier.  Grants  Pass, 

Wallowa-Whitman  Forest  Supervisor 

Oakridge  District  Ranger  decisions: 

Oregon 

decisions: 

Register-Guard,  Eugene.  Oregon 

Chetco  Distri(.1  Ranger  decisions: 

Baker  City  Herald.  Baker  City.  On-gon 

Newspapers  providing  additional 

Curry  Coastal  Pilot.  Brookings. 

Baker  District  Ranger  decisions: 

notice  of  Oakridge  decisions; 

Oregon 

Raker  City  Herald.  Baker  City,  Oregon 

Salem  Statement-lournal.  Salem. 

Galice  District  Ranger  de«:isions: 

Eagle  Cap  District  Ranger  decisions. 

Oregon 

Grants  Pass  Courier.  Grants  Pass. 

Wallowa  County  Chieftain.  Enterpri.se. 

Atiiany  Democrat  Herald,  Albauj , 

Oregon 

Oregon 

Oregon 

Gold  Beac:h  District  Ranger  det;i.'vions: 

Hells  Canyon  National  Recreational 

Kigdon  District  Ranger  decisions; 

Curry  County  Reporter.  Gold  Beach. 

Area  Ranger  de<;isions: 

[iegister-Guard,  Eugene,  Oregon 

Oregon 

Occurring  in  Oregon — 

Newspapers  providing  additional 

Illinois  Valley  District  Ranger  decisions: 

lVfj//oivn  County  Chieftain,  V.nlerpns^i. 

notice  of  Ridgon  decisions: 

Grants  Pass  Courier.  Grants  Pass. 

Oregon 

Salem  Statement-Journal,  Salem. 

Oregon 

Occurring  in  Idaho— 

Oregon 

Power*;  District  Ranger  decisions: 

Lewiston  Morning  Tribune.  Lewiston, 

Albany  Democrat  Herald.  Albany, 

The  IVa.'ld,  Coos  Bay,  Oregon 

ID 

Oregon 

Newspaper  providing  additional 

La  Grande  District  Ranger  decision: 

Sweet  Hume  District  Ranger  decision: 

notic-e  of  Powers  decision: 

The  Ob.^erver,  La  Grande,  Oregon 

Register-Guard,  Eugene,  Ort^gon 

Curry  County  Reporter.  Gold  Beach, 

Pine  District  Ranger  decisions: 

Newspapers  providing  additional 

Oregon 

Baker  City  Herald,  Baker  City,  Oregon 

notice  of  Sweet  Homes  decisions: 

Siuslaw  National  Fortjst 

Unity  District  Ranger  decisions: 
Baker  City  Herald,  Baker  City.  Oregon 

Salem  Statement-Journal,  Salem. 
Oregon 

Siuslaw  Forest  Supervisor  dwjisions; 

Wallowa  Valley  District  Ranger 

Albany  Democrat  Herald.  Albany. 

Cor\oll)s  Gazette-Times.  Corvallis, 

det:isions: 

Oregon 

Oregon 
Alsea  District  Ranger  de<.isions: 

Wallowa  County  Chieftain,  Enterprise, 
Orc^gon 

Wjncma  National  Forest 

Cnr\'aUis  Gazette-Times.  Corvallis, 
Oregon 

Willamette  National  Forest 

Winema  Forest  Supervisor  decisions: 
//f'roW  ond  News,  Kalamath  Falfi. 

Hel)o  District  Ranger  decisions: 

Willamette  Forest  Supervisor  detisions: 

Onigon 

Headlight  Herald.  Tillamook.  Oregon 

Register-Guard,  Eugene,  Oregon 

Chemult  District  Ranger  det~.isions: 

Mapleton  District  Ranger  decisions: 

Newspapers  providing  additional 

Herald  and  News,  Kalamath  Falls. 

Siuslaw  News.  Florence,  Oregon 

notice  of  Willamette  Forcfst 

Oregon 

Oregon  Dunes  National  Recrijation  Area 

Supervisor  decisions: 

Chiloquin  Di.strict  Ranger  decisions: 

Manager  decisions: 

Salem  Stntesman-fournai  Salem, 

Herald  and  News,  Kalamath  Falls. 

The  World,  Coos  Bay,  Oregon 

Oregon 

Oregon 

VValdport  District  Ranger  decisions: 

Albany  Democrat  Herald,  Albany. 

Klamath  District  Hanger  deci.sions; 

( 
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UiTuld  and  News.  Kalaniath  Falls. 
Oregon 

1  i  ashington  \'ational  Fomsts 

olville  National  Forest 

CoK'ille  Forest  Supervisor  dt«.isioiis: 
I  Stnteamnn-Examiner.  Coiville,  \VA 

Cjolville  District  Ranger  decisions: 
;  Stattisinan-Examiner,  Colville.  U'A 

F|e(t!e  Falls  District  Ranker  det.isions: 
ptatfsmnn-Examinnr.  (x)lvilit».  WA 
wport  District  Ranger  de<  isions: 
Newport  Miner,  Newport.  VVA 

Ft  public  District  Ranger  decisions: 
Republic  News  Miner.  Republic,  WA 
llivan  Lake  District  Ranger  de<  isions: 
Newport  Miner.  Nt-uport.  WA 

C  1  fford  Pinchot  National  Forest 

C  iFford  Fine  hot  Forest  Supervisor 

decisions: 
'^ohiinbian.  Vancouver.  Washington 
N^^nnt  St.  Helens  National  Volcanic 

Monument  Manager  decisions: 
Columbian,  Vancouver,  Washington 
.  Adams  District  Ranger  de<. isions: 
enterprise.  White  Salmon. 

Washington 
!  kwood  District  Ranger  deci.siuns: 
"hronicle.  Chehalis,  Washington 
indie  District  Ranger  dtH;isions: 
'.'I'lumbicin.  Vancouver,  Washiugtoii 
nd  River  District  Ranger  det:isions: 
^ahnnbinn.  Vancouver.  Washington 

V  I.  Baker-Snoqualmie  National  Forest 

.Nlll.  FJuker-Snoqualmie  Forest  Supervisor 
de<;isions: 
'ecittle  Poat-Intelliqiient  er.  Seattle 
Washington 
Dirrington  District  Ranger  decisions: 

,  :ve!ett  Herald.  Everett.  Washington 
N't  Baker  Distri<;t  Ranger  decisions: 
:>knqit  Valley  Herald.  KU.  Vernon. 

Washington 
irth  Bend  Di.stricf  Ranger  dec  isions: 
alley  Record,  North  Bend. 
Washington 

komish  District  Ranger  de<;is;ons: 
i'verett  Herald.  Everett.  Washington 
t  ite  River  District  Ranger  decisions: 
^niinwlaw  Courier  Herald. 
Enumclaw,  Washington 

O  canagon  National  Forest 

Komagon  Forest  Supervisor  decisions: 
Oinak  Chronicle.  Omak,  Washington 
T(  ;nsket  District  Ranger  dec. isions: 
Jbe  Gazette-Trihtine.  Orovillt: 
Washington 
T\i'isp  District  Ranger  de(,isio!is: 
Methan  Valley  News.  Tuisp, 
Washington 
W   irhrop  District  Ranger  decisions: 
\fetho\v  Valley  Nen'.s.  Twisp. 
Washin;4ton 

()ls*nipic  National  Forest 

niKmpic  Fort'st  super-,  isor  decision.s: 


N 
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The  Olympian.  Olympia,  Washington 
Newspaper  providing  addition.*! 

notice  for  Olympic  Forest 

Supervisor  decision.s: 
.\/nso/i  County  Journal.  Shelton, 

Washington 
Daily  World.  Aberdeen,  Washington 
Peninsula  Daily  \'e\\s.  Port  Angeles. 

Washington 
Bremerton  Sun.  BrtTOerton. 

Washington 
Hood  Canal  District  Ranger  dw  isions: 
.\/a.son  County  journal.  Shelton. 

Wasiiington 
Quilcene  District  Ranger  detisions: 
Pennisula  Doily  News,  Port  Angeles. 

Washi.'-.gton 
Newspiiper  providing  additional 

notice  for  Quiliccne  de<. isions: 
Bremerton  Sun.  Bremerton. 

Washington 
Quinault  District  Ranger  de<:is;ons: 
7 he  Daily  World.  Aberdeen, 

Washington 
Soleduck  District  Ranger  derisions: 
The  Forks  Forum.  Forks.  Washington 

Wenalchee  National  Forest 

Wcnatchee  Forest  Supervisor  dei  isions: 
The  Wenatchee  World.  WenatrhtH*. 

Washington 
.Newspaper  providing  addirio:ial 
notice  for  Wenalc  hee  Forest 
Supervi^,or  decisions: 
The  Yaki:ria  Herald  Bepublir. 
Yakima.  Washington 
(ihelan  Dis'ric.t  Ranger  <lecisions: 
The  Wenalchee  World.  Wenatihee. 

Washington 
Newspaper  providing  additin!i,.| 

notice  for  Chelan  decisions: 
77i.-  y'akirua  Herald-H'-publir. 
Yakima.  Washington 
(.le  Elum  Di.strict  Ranger  decisions: 
The  Wenatchee  IVorld.  Wenatchee. 

Washington 
Nt'\vspa[>t  r  providing  addition.tl 
notice  for  Cle  Elum  decisions: 
The  Yakima  Herald-Republic. 
Yakima.  Washington 
Kntiat  District  Ranger  detisions: 
The  Wenatchee  World.  Wt-nitt  hue. 

Washington 
Newspaper  providing  additional 
noti(  e  for  Entiat  decisions:     • 
The  Yakima  HeraldBepuhlic. 
Yakima.  Washington 
Lake  Wenatchee  District  Rangrr 
decisions: 
The  W.-natchee  World.  Wen.itr  hee. 

Washington 
Nt^wspaner  providing  additional 
notice  for  Lake  Wenatchee 
decisions: 
The  Yakima  Herald  Republic. 
Yakima.  Washington 
Leavenworth  Distric.t  Ranger  decis»uns: 
The  Wenatchee  World.  Wenatf  hee. 
Washington 


Newspaper  providing  additional 

notice  for  Leavenworth  decisions: 
The  Yakima  Herald-Republic. 
Yakima.  Washington 
.Naches  District  Ranger  decisions: 
The  Wenatchee  World.  Wenatchee. 

Washington 
Newspiper  providing  additional 

notice  for  Naches  dc^cisions: 
The  Yakima  Herald-Republic, 

Yakima.  Washington 
Dati'd:  M,iv  «,  t4<M 
Nancy  Graybeal. 
Deputy  Heamnal  Forester. 
IF'K  Dim:  'M-11781  Fii.'d  ;>-I.V'»4:  ft  41  .-.r.-.i 
BILLING  CODE  3410-11-M 


Savant  Sage  Resource  Area;  klaho 
Panhandle  National  Forests,  Kootenai 
County,  Idaho. 

ACTION:  Notice  of  availability  of  the  fniul 
environmental  impact  statement  for 
activities  in  the  Sa\  ant  Sage  Resource 
Area. 

DATES:  The  appeal  period  on  this  Final 
Fnvironmentai  Impact  Sfatt-ment  ends 
lune  29.  1094. 

APPEAL  RIGHTS:  Send  appeals  to  App.-  d 
Reviewing  Ofhcer.  Regional  Forest.r 
Da\i(i  F.  jolly.  USDA  Forest  Servic e. 
Northern  Region.  Federal  Building.  2(10 
Fast  Broadv.av.  P.O.  Box  7559. 
Missoula.  .MT  59807.  Appeals  must 
meet  the  requirements  of  :?6  CFR  21.'v4. 
FOR  FURTHER  INFORMATION  CONTACT: 
Uuestions  atiout  the  decision  and 
eiuironniental  impact  statement  should 
be  dire<  ted  to  Patrick  Sheridan. 
Planning  Staff  Officer.  Feman  Ranger 
District.  Idaho  Paiihana'e  National 
Forests.  2.t02  East  Sherman  Avenue. 
Comir  dAlene,  ID  R:!H14  Phone:  IJna) 
554-23 IH. 

SUMMARY:  The  notic  e  is  hert^by  given 
that  the  Forest  Servic  e  has  prepared  a 
Final  Environmental  Impart  Stctemenf 
(EIS)  documenting  activities  in  the 
Savant  Sage  Resourc :e  .Area.  The  area  is 
loc:ated  nppro.ximately  5  miles  ea«t  of 
Athol.  Ma!:o.  and  is  cpproximati  l\ 
7. .500  ac  res  in  size. 
SUPPLEMENTARY  INFORMATION:  The 
profiosed  ,i(  tion  was  bas«'d  on  a 
landscape- level  appro.ich  to  ecosvstein 
management,  and  included  timber 
harvest  and  reforestation  in  the  Savant 
Sage  Resoun  e  Area,  through 
iiupleinentation  of  a  single  timber  .s;de. 
Thc!  sc:ope  (if  the  pro!X)Sed  action  is 
limitt;d  lo  timljer  harvesting, 
reforestatjjn.  and  relat*-!!  road 
con.sfuc:tion  and  reconsiruclion 
activities.  During  development  rf  th.c 
proposed  action  and  altemalivei  to  the. 
proposed  action,  emphasis  was  pl.ued 
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on  addressing  the  water  resource  needs 
and  visual  concerns  of  local  residents. 

Five  alternatives  were  developed, 
including  a  No-Action  Alternative. 
Alternative  4  is  the  alternative  selected 
by  the  Responsible  Official^  Alternative 
4  provides  resource  management 
practices  that  move  toward  the  desired 
future  conditions  for  the  area,  described 
in  the  Forest  Plan,  and  includes  several 
features  favored  by  the  public:  no  new 
roads,  large  streamside  management 
zones  where  no  cutting  will  occur,  no 
helicopter  yarding,  and  protection  of 
unfragmented  habitat.  Alternative  4 
demonstrates  a  balance  between 
protecting  visual,  recreation, 
fragmentation,  biodiversity,  watershed, 
and  wildlife  resources,  and  initiating 
treatment  of  disease  conditions.  It  will 
allow  for  the  effective  re-establishment 
of  native  tree  species  (white  pine, 
ponderosa  pine,  and  western  larch),  and 
will  reduce  the  risk  of  severe  fires  on 
the  acres  that  are  treated.  Alternative  4 
will  provide  timber  volume  to  the 
timber  industry'  and  funds  to  the  local 
counties  for  schools  and  roads. 

Management  activities  would  be 
administered  by  the  Feman  Ranger 
District  of  the  Idaho  Panhandle  National 
Forests  in  Kootenai  County,  Idaho.  This 
EIS  will  tier  to  the  Forest  Plan 
(September  1987)  which  provides  the 
overall  guidance  (Goals,  Objectives. 
Standards  and  Guidelines,  and 
Management  Area  direction)  in 
achieving  the  desired  future  condition 
for  this  area. 

Dated:  May  1.  1994. 
Donald ).  Bright. 

District  Ranger,  Fernan  Ranger  District.  Idaho 
Panhandle  National  Forests. 
IFK  Doc.  94-11321  Filed  5-13-94;  8:45  am) 
BILLING  CODE  3410-11-M 


Eastside  Forest  Restoration  Project, 
Tahoe  National  Forest,  Sierra  County, 
CA 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service  will  prepare 
an  environmental  impact  statement 
(EIS)  for  proposed  timber  harvest, 
plantation  thinning,  fire  hazard 
reduction,  watershed  restoration,  and 
wildlife  habitat  improvement  projects 
for  areas  in  the  Feather  River  Watershed 
and  Truckee  River  Watershed.  The 
project  area  is  located  within  portions  of 
T.19N.,  R.14, 15,  16,  &  17E..  T.20N.. 
R.14,  15,  16,  &  17E.,  and  T.21N..  R.15, 
16,  and  17E..MDB&M. 


The  agency  invites  comments  and 
suggestions  on  the  scope  of  the  analysis. 
In  addition,  the  agency  gives  notice  of 
the  full  environmental  analysis  and 
decision-making  process  that  will  occur 
on  the  proposal  so  that  interested  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision. 

DATES:  Comments  should  be  made  in 
wTiting  and  received  by  June  30,  1994. 

ADDRESSES:  Written  comments 
concerning  the  project  should  be 
directed  to  Steve  Bishop,  District 
Ranger,  Sierraville  Ranger  District.  P.O. 
Box  95,  Sierraville,  CA  96126. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Bishop,  District  Ranger,  or  Barbara 
Bonefeld,  Public  Services  Director. 
Sierraville  Ranger  District,  Sierraville. 
CA  96126,  telephone  (916)  994-3401. 

SUPPI.EMENTARY  INFORMATION:  The 
Eastside  Analysis  Area  is  about  85.000 
acres  in  size.  Most  of  the  area  is  in  the 
Feather  River  Watershed,  with  a  small 
portion  in  the  Truckee  River  Watershed, 
it  is  located  two  miles  south  of 
Sierraville,  southwest  to  Webber  Lake, 
east  to  the  crest  of  the  Bald  Mountain 
Range,  and  north  to  approximately  4 
miles  south  of  Loyalton.  The  area  is 
dominated  by  eastside  pine  stands  with 
catastrophic  insect-induced  mortality 
resulting  from  several  years  of  severe 
drought. 

The  extensive  mortality  and 
overstocked  timber  stands  have  resulted 
in  poor  forest  health  and  an  extreme  fire 
hazard.  There  are  opportunities  to  treat 
these  stands  in  order  to  improve  forest 
health  and  reduce  the  fire  hazard,  while 
concurrently  accomplishing  wati^rshed 
restoration  and  wildlife  habitat 
improvement  goals. 

In  preparing  the  environmental 
impact  statement,  the  Forest  Service 
will  identify  and  analyze  a  range  of 
alternatives  that  address  the  issues 
developed  for  this  area.  One  of  the 
alternatives  will  be  no  treatment.  Other 
alternatives  will  consider  differing 
levels  of  implementation  of  California 
spotted  owl  standards  and  guidelines, 
salvage  and  sanitation  treatments,  group 
selection  harvests,  plantation  thinning, 
thinnings  from  below,  fuelbreak 
construction,  plantation  protection  from 
fire,  watershed  restoration,  road 
obliteration,  wildlife  habitat 
improvement,  and  new  road 
construction  and  reconstruction.  An 
ecological  approach  will  be  used  to 
achieve  multiple-use  management  of  the 
Eastside  area.  It  also  means  that  the 
needs  of  people  and  environmental 
values  will  be  blended  in  such  a  way 
that  this  area  would  represent  a  diverse. 


healthy,  productive,  and  sustainable 
ecosystems. 

Public  participation  will  be  important 
during  the  analysis,  especially  during 
the  review  of  the  Draft  Environmental 
Impact  Statement.  The  Forest  Service  is 
seeking  information,  comments,  and 
assistance  from  Federal,  State,  and  lo<;al 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action.  This 
input  will  be  used  in  preparation  of  the 
draft  environmental  impact  statement 
(DEIS).  The  scoping  process  includes: 

1.  Identifying  potential  i.ssues. 

2.  Identifying  i.ssues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  1)\  a 
relevant  previous  environmental 
analysis. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  following  list  of  issues  has  been 
identified  through  initial  .scoping: 

(1)  To  what  extent  will  future  options 
for  the  management  of  California 
spotted  owls  be  maintained? 

(2)  To  what  extent  can  the  potential 
for  large  catastrophic  wildfires  be 
reduced  within  the  project  area? 

(3)  To  what  extent  can  the  forest 
healtli  be  improved  within  the  project 
area?  In  .addition,  what  level  of  timber 
commodities  could  result  from  forest 
health  improvement  projects? 

(4)  To  what  extent  will  the  view  from 
Highway  49  and  Highway  89  be 
affected?  What  will  the  visual  character 
be  resulting  from  the  proposed  activities 
and  to  what  extent  will  these  activities 
affect  views  from  private  land  within 
the  study  area? 

(5)  To  what  extent  will  water  quality 
in  the  Feather  River  and  the  Tr>ii:kee 
River  watersheds  be  affected  by  the 
proposed  activities? 

(6)  To  what  extent  will  air  quality  in 
the  Sierra  Valley  and  Truckee  areas  be 
a f fee  ted  by  proposed  activities? 

(7)  To  what  extent  will  long  term  soil 
productivity  be  affected  by  proposi<<l 
ac:tivities? 

Comments  from  other  Federal,  State, 
and  local  agencies,  organizations,  and 
individuals  who  may  be  interested  in,  or 
affe(.ted  by  the  decision,  are  encouraged 
to  identify  other  significant  issues. 
Public  partir:ipation  will  be  solicited 
through  mailing  letters  to  potentially 
interested  or  affected  mining  claim 
owiiers.  private  land  owners,  and 
special  use  permittees  on  the  Sierraville 
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RjiiK^r  District;  posting  information  in 
Ucal  to\Am.s;  and  mailing  letters  to  lo<:al 
tinber  industries,  politicians.  s<hool 
b  )ird.s,  county  supervisors,  and 
eiii'ironmental  groups.  Continued 
pdicipation  will  be  emphasized 
though  individual  contacts.  Public 
IT  ( ef  ings  used  as  a  method  of  public  ' 
ii  I'olvement  during  preparation  and 
rt  \  lew  of  the  draft  environmental 
in  pact  statement  will  be  announced  in 
newspapers  of  general  circulation  in  the 
gi<  (graphic  area  of  such  meetings  well  in 
ac  Vance  of  scheduled  dates. 

The  draft  EIS  is  expected  to  be  filed 
wi  h  the  Environmental  Protection 
A  ■,  incy  (EPA)  and  to  be  available  for 
pi  I  )lic  review  by  the  end  of  January. 
KM5.  The  t.omment  period  on  the  draft 
EiS  will  be  45  days  from  the  date  the 
El'\  publishes  the  notice  of  availabilitv 
ill   he  Federal  Register. 

'  "he  F;'rest  Service  believes,  at  this 
e£  rly  st;ige,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
re  ited  to  public  participation  in  the 
er '  ironmental  review  process.  Fi.'^t. 
reiiewers  of  draft  ennronmental  impact 
St  I  ements  must  strufrture  their 
pnticipation  in  the  environmental 
re^iiew  of  the  proposal  so  that  it  is 
m  janingful  and  alerts  nn  agencv  to  the 
reviewer's  position  and  contentions. 
Vi  •  -mont  VnnAee  Nuclear  Power  Corp.  v. 
N^DC.  -435  U.S.  519.  553  (19781.  Also, 
er  \  ironmental  objections  that  could  be 
ra  lied  at  the  draft  EIS  stage  but  that  are 
nt  t  raised  until  after  c  ompletion  of  the 
fir  ;il  ETS  may  be  waived  or  dismissed  by 
th  >  courts.  City  of  Angnon  v.  Hodi'l.  803 
F.  'A  lOlfi,  1022  (9th  Cir   198B)  and 
W  .  consin  Heritages  Inc.  v.  Harris.  490 
F.  J  upp.  1334,  (eTd.  Wis.  1980).  B.x;ause 
of  tie  court  rulings,  it  is  very  important 
Ih  I  those  interested  in  this  proposed 
ac   on  participate  by  the  close  of  the  4.'j- 
dai  comment  period  so  that  substantive 
CO  1  iments  and  objections  are  made 
av  J  liable  to  the  Forest  Service  at  a  time 
wli  :n  it  can  meaningfully  consider  them 
an:  respond  to  them  in  the  final  ELS. 

io  assis»  the  Forest  Service  in 
idi!  itifying  and  considering  i.ssues  and 
CO  icerns  on  the  propo,s«!d  action. 
CO  1  iments  on  the  draft  EIS  should  tie  as 
sp>  .ific  as  possible.  It  is  also  helpful  if 
CO  Timents  refer  to  specific  pages  or 
ch  i  Jters  of  the  draft  EIS.  Comments 
m;  j  also  address  the  adequacy  of  the 
dnift  EIS  or  th.'  merits  of  the  alfprnctives 
ion^niiated  and  discussed  in  the 
sta  lament.  Reviewers  may  wish  to  refer 
to  |ie  Council  on  Environmental 
Quality  Regulations  for  implementing 
tht  procedural  provisions  of  the 
Na  ional  Environmental  Policy  Act  at  40 
i'.y^  1.503.3  in  addressing  thesc>  points. 

'  '|)e  final  EIS  is  e.\pe<  ted  to  be 
i\\  I  i  lable  by  May,  1995.  The  responsible 


official  is  lohn  H.  Skinner.  Forest 
Super\'isor,  Tahoe  National  Forest. 

Dated:  M;iy  4.  1994. 
|ohn  H.  Skinner. 

Forest  Siif.''ntsor. 

|rRDo<:    94-11820  Fil.-d  5-1;M)4.  «:4;")  ;ini| 
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Hawaii  Tropical  Forest  Recovery  Task 
Force 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meetings. 


SOMMARY:  The  Hawaii  Tropical  Forest 
Recovery  Task  Fon;e  will  conduct 
business  meetings  and  meetings  with 
the  public;  on  June  13  and  14.  1994.  A 
Task  Forc:e  business  meeting  will  be 
held  in  Honolulu  to  review  and  discuss 
written  public  comments  on  the  draft 
forest  recovery  action  plan  issued  by  the 
Task  Force  in  May  i'994.  Ttie  Task  Force 
will  also  c:onduct  evening  public 
comment  meetings  in  Hilo.  Hawaii  and 
in  Honolulu,  Hawaii  to  give  the  public 
the  opport;!nity  to  share  their  comments 
on  the  draft  action  plan  with  members 
of  the  Task  Force.  A  Task  Forc:e 
business  meeting  will  then  be 
c;onducted  in  Kahului  on  the  island  of 
Maui  to  finalize  the  action  plan.  A 
period  of  time  will  be  available  at  that 
meeting  for  the  public  to  share  their 
comments  on  the  draft  ac:tion  plan  with 
members  of  the  Task  Fon.-e.  All  sessions 
are  open  to  the  public:.  A  detailed 
meeting  agenda  is  available  from  the 
Task  Forc;e  Coordinator. 

The  Task  rorc;e  is  composed  of  12 
members,  including  the  Admini.strator 
of  the  Department  of  Land  and  Natural 
Re.sources,  State  of  Hawaii,  and  11 
others  appointed  by  the  Governor  of 
Hawaii  and  the  Secretaries  of 
.■\gricultiire  and  the  Interior. 
DATES:  On  lune  12.  1994,  the  Task  Force 
husintiss  meeting  in  Honolulu  on  the 
island  of  Onhu  will  be  held  from  10  a.m. 
to  1  p.m  From  6  p.m.  to  8  p.m.. 
c:on(;urrent  public  comment  meetings 
will  be  held  in  Honolulu,  and  in  Hilo  on 
the  island  of  Hawaii.  On  fune  14,  1904, 
the  business  meeting  in  VVailuku  on  the 
island  of  Mnui  will  be  held  from  11  a.m. 
to  4  p.m.. 

ADDRESSES:  The;  [cme  13  Task  Force 
busine.ss  meeting  in  Honolulu  and  the 
evening  public  comment  meeting  will 
1)0  in  the  Department  of  Land  and 
Natural  Resourc  es  Board  Room,  located 
nn  the  ground  floor,  oceanside,  in  the 
Kalanimoku  Building,  1151  Punriibowl 
Stnnet,  Honolulu,  Hawaii.  The  )une  13 
Hilo  public  comment  meeting  will  be 
held  in  the  Ola  Ballroom  at  the  Hilo 
Hawaiian  Hotel,  71  Banvan  Drive,  Hilo. 


Hawaii.  The  concluding  |une  14  Task 
For(;o  business  meeting  will  be  held  in 
the  Nahele  Rcxkti,  Sandalwood  Coif 
Course,  2500  Honoapiilani  Highunv. 
VVailuku.  on  the  island  of  Maui. 

FOR  FURTHER  fNFORMATION  CONTACT: 
Ian  Lerum,  Coordinator.  Hawaii 
Tropical  Forest  Recovery  Task  Fort  e. 
1151  Punchbowl  Street,  room  323, 
Honolulu.  HI  96813,  Telephone:  (808) 
522-a233,  FAX;  (808)  522-8236. 

Diitod:  May  10.  1994. 

Michael  T.  Raia5, 

Associate  Deputy  Chief.  State  and  Privntr 
Forestn,' 

IFR  Due.  W4-11755  Filpci  5-13-94;  H.4.S  .ind 

BILUNQ  CODE  3410-11-M 


Packers  and  Stockyards 
Administration 

Deposting  of  Stockyards 

Notic;e  is  hereby  gi\  en.  that  the 
livesto<.k  markets  named  herein, 
originally  posted  on  the  dates  specified 
below  as  being  subject  to  the  Packers 
and  Stoc;kyards  Act.  1921.  as  amended 
(7  I'.S.C.  181  ei  seq.].  no  longer  c  ome 
within  the  definition  of  a  stockyard 
under  the  Act  and  are  therefore,  no 
longer  subje<:t  to  the  provisions  of  the 
Ac;t. 


Facdity  No,  name,  and  lo- 
cation of  stockyard 


MO-131.  Callaway  Live- 
stock Center,  Inc.  Fulton, 
Missouri. 

TX-142  Clitton  Livestock 
Commission  Company, 
Inc.  Clitton,  Texas. 


Date  ol  posting 


May  n.  1959. 
MafCh  19.  1957. 


This  notic;e  is  in  the  nature  of  a 
change  relieving  a  restridion  and,  thus, 
may  be  made  eff«;tive  in  less  than  30 
days  after  publication  in  the  Federal 
Register  without  prior  notice  or  other 
public  procedure.  This  notice  is  given 
pursuant  to  section  302  of  the  Packers 
and  Stoc  kyards  Ac;t  (7  U.S.C  202)  and 
is  effective  upon  puhlii;ation  in  the 
Federal  Register. 

[>)ni'  at  Washinjjtcjn.  DC  this  llMh  ilav  of 
M.iy.  1«94. 

Tommy  Morris. 

Acting  Director.  Livesfm-k  Marketing  /7)v  tsion. 
I F  K  Dc  K.  <)4  -  n  7«iR  Fi  led  5- 1 3-94 .  8:4  5  am| 

BILLING  CODE  32ia-KO-P 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  ttie  New  Mexico  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New- 
Mexico  Advisory  Committee  to  the 
Commission  will  convene  at  1  p.m.  and 
adjourn  at  3  p.m.  on'1un^l4.  1094,  at 
the  Albuquerque  Hilton,  1901 
University  Boulevard,  NE., 
Albuquerque,  New  Mexico  87102.  The 
purpose  of  the  meeting  is  to  plan  future 
activities  in  northwestern  New  Mexico. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Emma 
Armendariz  or  Philip  Montez,  Director 
of  the  Western  Regional  Office.  213- 
894-3437  (TDD  213-894-0508). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
ser\'ices  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  May  6.  1994. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
|FR  Doc.  94-11803  Filed  5-13-94:  8:45  am] 

BILUNG  CODC  633S-01-P 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1995  Census  Test  -  Precanvass 
Operation. 

Form  Niimbeiisj:  DG-102A  thru  DG- 
102D,  DG-328. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Bi;rc/<?n:  4,605  hours. 

Number  of  Respondents:  92,100. 

Avg  Hours  Per  Response:  3  minutes. 

Needs  and  Uses:  In  preparation  for 
the  Year  2000  Decennial  Census,  the 
Census  Bureau  will  conduct  a  test 
census  in  1995  of  five  test  sites  around 
the  United  States.  We  will  conduct  a 
precanvass  operation  at  three  of  the  test 
sites  classified  as  urban  areas.  The 


precanvass  operation  will  identify  and 
collect  a  complete  mailing  address  for 
every  housing  unit  not  already 
appearing  in  the  Census  Bureau's 
Master  Address  File  (MAP).  The  MAP 
consists  of  1990  census  addresses 
updated  with  recently  acquired  United 
States  Post  Senice  (USPS)  address 
records.  During  precanvass, 
enumerators  will  conduct  interviews 
with  homeowners  and  owners  or 
managers  of  multiunit  buildings.  Unit 
addresses  will  be  corrected,  deleted,  or 
added  to  a  listing  given  to  the 
enumerators.  This  operation  will  test 
the  completeness  of  USPS  address 
records  and  the  quality  of  forms  and 
procedures  to  be  implemented  for  the 
Year  2000  Decennial  Census. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  time  only. 

Respondent's  Obligation:  Mandatory. 

OMB  DesJv  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271,  Department  of  Commerce,  room 
5312.  14th  and  Constitution  Avenue, 
NW,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington.  DC  20503. 

Dated:  May.  11.  1994. 
Edward  Michals, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

(FK  Doc.  94-11872  Filed  5-1J-94;  8:45  ami 

BILLING  CODE  3510-07-f 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  i992  Economic  and  Agriculture 
Censuses — 1994  Farm  and  Ranch 
Irrigation  Survey. 

Form  Number(s):  94-A62. 

Agency  Approval  Number:  None. 

Tvpe  of  Request:  New  collection. 
■4bi7rden.- 14,400  hours. 

Number  of  Respondents:  20,000. 

Avg  Hours  Per  Response:  43  minutes. 

Needs  and  Uses:  Tne  1994  Farm  and 
Ranch  Irrigation  Survey  will  update 
data  on  irrigation  inputs  and  investment 
in  the  agricultural  production  sector. 


Inadequate  surface  water,  overuse  of 
ground  water,  concerns  about  water 
quality,  and  increasing  competition  for 
available  water  are  currently  recognized 
as  problems  of  national  concern. 
Agricuhural  irrigation  is  the  largest 
single  use  of  available  U.S.  wafer 
supplies.  Farm  and  ranch  irrigation 
surveys  have  provided  the  only  source 
of  detailed,  nationally  consistent  data 
on  water-management  practices  and 
water  uses  in  American  agriculture.  The 
1994  Farm  and  Ranch  Irrigation  Survey 
will  obtain  data  to  describe  the 
irrigation  activities  of  U.S.  farm 
operations.  The  survey  will  collect 
critically  needed  data  on  issues  of 
national  concern,  such  as  water 
conser\'ation  practices  and  the  chemical 
application  practices  of  irrigators. 
Federal  and  state  agencies,  the  irrigation 
industry,  agricultural  producers,  and 
universities  will  use  the  result;;  ol  the 
survey  in  preparing  a  wide  vaiiely  of 
water-related  programs,  economic 
models,  legislative  initiatives,  market 
analyses,  and  feasibility  studies. 

Affected  Public:  Farms. 

Frequency:  Every  5  years. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maria  CKmznlez, 
(202)  39.5-7313! 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271.  Department  of  Commerce,  room 
5312.  14th  and  Constitution  Avenue. 
NW.  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez.  OMB  Desk  Officer, 
room  3208.  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  May  11.  1994. 
Edward  Michals, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
|FR  Doc.  94-11871  Filed  5-1.1-94:  8:45  am] 
BILLING  CODE  351(M)7-F 


Bureau  of  Export  Admini^ration 

Action  Affecting  Export  Privileges; 
Solomon  Schwartz 

Order  Denying  Permission  to  Apply  for 
or  Use  Export  Licenses 

In  the  matter  of:  Solomon  Schwartz, 
■MumtxT  2  Hillside  Terrace.  Suffern.  New 
York  10901. 

On  January  29.  1992.  Solomon 
Schwartz  (hereinafter  referred  to  as 
"Schwartz")  was  convicted  in  the  U.S. 
District  Court  for  the  Eastern  District  of 
New  York  of.  among  other  crimes,  four 
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:ount.s  of  violating  the  Arms  Export 
Control  Art  (22  U.S.C.A.  §277H  (1990. 
>upp.  199.31)  (the  "AECA-).  for 
•xporting  ni^ht  vision  dt-vii.fs  to 
Argentina  and  the  Soviet  Union,  and  for 
;xporting  firearms  and  ammunition  to 
raq  and  Poland,  without  obtaining  the 
cquired  licenses  or  written  approval 
rom  the  U.S.  Department  of  State. 
Section  11(h)  of  the  Export 
Xdn'inistration  Act  of  1979.  as  amended 
5tJ  U.S.C.A.  opp.  (>fci  1:401-2420  (1991. 
■inpp.  199;},  and  Pub.  L.  No.  103-10. 
Man  h  27, 1993))  (the  -EAA").  provides 
hat.  at  the  discretion  of  the  Secretary  of 
I  Commerce.!  no  person  convicted  of 
iolating  the  AECA,  or  certain  other 
trovisions  o'  the  United  States  Code, 
;  hall  be  eligible  to  apply  for  or  use  any 
export  licen.se  issued  pursuant  to,  or 
irovided  by.  the  EAA  or  the  Export 
Ulniinistration  Regulations  (currentlv 
odified  at  15  CFR  Parts  768-799 
1993))  (the  "Regulations"),  for  a  period 
(if  up  to  10  years  from  the  date  of  th.e 
(  onvictioM.  In  addition,  any  expoil 
license  issned  pursuant  to  the  EAAm 
>  rhich  such  a  person  had  any  interest  et 
I  le  time  of  his  conviction  may  be 
tjinoked. 
Pursuant  to  §§  770.15  and  772  1(g)  of 
e  Regulations,  upon  notification  that  a 
der.son  has  been  {.onvicted  of  violating 
1 10  AECA.  the  Dire<  -or.  Office  of  Export 
Licensing,  in  '■onsui;.-.iion  with  the 
[IJrector,  Office  of  Export  Enforcement. 
shall  determine  whether  to  den\  that 
^  erson  permission  to  apply  for  or  use 
iny  export  licen.se  issued  pursuant  to,  or 
rovided  by  the  E.'^A  and  the 
[Regulations  and  shall  also  determine 
I'hether  to  revoke  any  export  license 
.  reviously  issued  to  such  a  person, 
oving  received  notice  of  Schwartz's 
onvictio-.i  for  violating  the  AECA,  the 
ollowing  consultations  with  the 
irector,  Office  of  Export  Enforcement, 
i  have  decided  to  denv  Schwartz 
erriiission  to  apply  tor  or  use  any 
import  license,  includmg  any  general 
cense,  issued  pursuant  to,  or  provided 
)y,  theE^A  and  the  Regulations,  for  a 
1  eriod  of  10  years  from  the  date  of  his 
;mviction.  The  10-vear  period  ends  on 
iinuary  29,  2002.  I  .have  also  decided  to 
ijvoke  all  export  licen.ses  issued 
T^irsuant  to  the  EAA  in  whic;h  Schwartz 
lad  an  iniercst  at  the  time  of  his 
onviction. 
Accordingly,  it  is  hembv 
Oidfwd 

I.  All  outstanding  individual 
plidated  licenses  in  which  Schwartz 


ih. 


ihp 


Pursuiinl  to  appropriaif  (ii'loprttioi's  ol oi:ihori:y 
,i!  are  rcfleclPci  in  ;he  Krgiiiations,  I.hi-  Uirfiilor. 
OTiio  of  txport  Lii.pn-ii.iR.  in  ronsulitilion  wiih  ihe 
It  roclor.  Officp  of  H\|)or!  tnfnrn-.nont.  even  isps 
'  ;)!i;horilv  Kranlpd  lo  ih"  Sc;  n  i.irv  by  Si-r!iiin 
l;lof  :,']eLA,\. 


appears  or  participates,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Export  Licensing  for  cancellation. 
Further,  all  of  Schwartz's  privileges  of 
participating,  in  any  manner  or 
capacity,  in  any  special  licensing 
procedure,  including,  but  not  limited  to, 
distribution  licenses,  are  hereby 
revoked. 

n.  Until  January  29.  2002.  Solomon 
Schwartz,  Number  2,  Hillside  I'errace, 
Suffem,  New  York  10901,  hereby  is 
denied  all  privileges  of  participating, 
directly  or  indirectly,  in  any  manner  or 
capacity,  in  any  transaction  in  the 
United  States  or  abroad  involving  any 
commodity  or  technical  data  exported 
or  to  be  exported  from  the  United  States, 
in  whole  or  in  part,  and  subject  to  the 
Regulations.  Without  limiting  the 
generality  of  the  foregoing, 
particip.ition.  either  in  the  United  States 
or  abroad,  shall  include  participation, 
directly  or  indirectly,  in  any  manner  or 
capacity:  (i)  As  a  party  or  as  a 
representative  of  a  party  to  any  export 
license  application  submitted  to  the 
Departmimt;  (ii)  in  preparing  o.'-  filing 
with  the  Department  any  expert  license 
application  or  request  for  reexport 
authorization,  or  any  document  to  be 
submitted  therewith:  (iii)  in  obtaining 
from  the  Department  or  using  any 
validated  or  general  export  license, 
reexport  authorization  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

III.  After  notice  and  opportunity  for 
comment  as  provided  in  §  770.1.5(h)  of 
the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Schwartz  by  affiliation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order. 

Iv.  As  provided  in  §  787.12(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  and  specific  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
Apply  for,  obtain,  or  use  anv  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  oi  other  export  control 
docum  jnf  relating  to  an  export  or 
reexpoit  of  commodities  or  technical 
data  by,  to,  or  for  another  person  then 


subject  to  an  order  revoking  or  denying 
his  export  privileges  or  then  exc1uf!t»(l 
from  practice  before  the  Bureau  of 
Export  Administration;  or  (ii)  order, 
buy,  receive,  use,  sell,  deliver,  store, 
dispose  of.  forward,  transport,  finance, 
or  otherwise  service  or  participate:  (a)  in 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported 
or  to  be  exported  from  the  United  St.ites: 
(h)  in  any  reexport  thereof;  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  inten^st 
in.  directly  or  indirect'y,  any  of  thi:s;' 
transactions. 

V.  This  Order  is  effective  immedialtly 
and  shall  remain  in  effect  until  Janunry 
29,  2002. 

VL  A  copy  of  this  Order  shall  be 
delivered  to  Solomon  Schwartz.  This 
Order  sh.Til  be  published  in  the  Fp'??ral 
Register. 

Dato-  Mjv  -i.  '■'i'iA. 
Eileen  M.  Aibanese, 

Acting  Dirottor.  Office  of  Export  Lict^nsin}: 
IFK  Doc.  <*4-  1 1823  Filed  5-13-94;  8:4';  ami 
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Action  Affecting  Expert  Privileges; 
Grimm  DeP.anicis;  Ord-  r  Denying 
Permission  to  Appiy  for  or  Use  Export 
Licenses 

In  the  matter  of  Grimm  DePanicis.  52'»  East 
7th  Avemi«.  Mount  Dora,  Florida  327S; 

On  June  24,  1991,  Grimm  DePamcis 
(hereinafter  referred  to  as  "DePani(  is  ") 
was  convicted  in  the  U.S.  District  Court 
for  the  Eastern  District  of  New  York  of. 
among  otfier  crimes,  one  count  of 
violating  th^  .Arms  Export  Control  Art 
(22  U.S.C.A.  2778  (1990.  Supp.  19^^31) 
(the  "AECA").  for  exporting  firearr.is 
and  ammunition  to  Iraq  without 
obtaining  the  required  licenses  or 
written  approval  from  the  U.S. 
Department  of  State.  Section  11(h)  ul  the 
Export  AdinniiKtrdtion  Act  of  1979,  ;is 
amended  (50  U.S.C.A.  app.  §§2401- 
2420  (1991).  Supp.  1993,  and  Public 
Law  No.  103-10.  March  27,  1993)1  (the 
"EAA").  provides  that,  at  the  discn-tlon 
of  the  Secretary  of  Commerce,*  no 
person  convicted  of  violating  the  AFCA 
or  certain  other  provisions  of  the  \  !nried 
States  C^de,  shall  be  eligible  to  app'v 
for  or  use  any  export  license  issued 
pursuant  to,  or  provided  bv,  the  E.A  <  oi 
the  Expcjrt  Administration  Regul.i'  .   .- 


'  Pursu..nl  lo  appropridie  (1(  Irg^lionii  oi 
lh.it  are  rt'fli-rtfcd  in  the  KiRiilalions.  the  II 
Office  of  fcxpnri  Lirensinjj.  in  tonsullatioi    ■ 
Diri'ctor.  Office  of  Export  Lnforcrmcnl.  px< 
Ihe  authority  granted  to  the  Secretary  by  M' 
ll(h)oftho  EAA. 
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(currently  codined  at  15  CFR  parts  768- 
799  (1993))  (the  "Regulation.s").  for  a 
period  of  up  to  10  years  from  the  date 
of  the  conviction.  In  addition,  any 
export  license  issued  pursuant  to  the 
EAA  in  which  such  a  person  had  any 
interest  at  the  time  of  his  conviction 
may  be  revoked. 

Pursuant  to  §§  770.15  and  772.1(g)  of 
the  Regulations,  upon  notification  that  a 
penwjn  has  been  convicted  of  violating 
the  AECA.  the  Director,  Office  of  Export 
Licensing,  in  consultation  with  the 
Director.  Office  of  Export  Enforcement, 
shall  determine  whether  to  deny  that 
person  f>ermission  to  apply  for  or  use 
any  export  license  issued  pursuant  to,  or 
provided  by.  the  EAA  and  the 
Regulations  and  shall  also  determine 
whether  to  revoke  any  export  license 
previously  issued  to  such  a  person. 
Having  received  notice  of  DePanicis' 
conviction  for  violating  the  AECA.  and 
following  consultations  with  the 
Director.  Office  of  Export  Enforcement, 
1  have  decided  to  deny  DePanicis 
permission  to  apply  for  or  use  any 
export  license,  including  any  genera! 
license,  issued  pursuant  to.  or  provided 
by.  the  EAA  and  the  Regulations,  for  a 
period  of  10  years  from  the  date  of  his 
conviction.  The  10-year  period  ends  on 
June  24.  2001. 1  have  also  def:ided  to 
revoke  all  export  licenses  issued 
pursuant  to  the  EAA  in  which  DePanicis 
had  an  interest  at  the  time  of  his 
conviction. 

Accordingly,  it  is  hereby 

Ordered 

I.  All  outstanding  individual 
validated  licenses  in  which  DePanicis 
appears  or  participated,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Export  Licensing  for  cancellation. 
Further,  all  of  DePanicis"  privileges  of 
participating,  in  any  manner  or 
capacity,  in  any  special  licensing 
procedure,  including,  but  not  limited  to. 
distribution  licenses,  are  hereby 
revoked. 

II.  Until  June  24.  2001,  Grimm 
DePanicis.  529  East  7th  Avenue,  Mount 
Dora,  Florida  32757.  hereby  is  denied 
all  privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  in  the  United  States  or 
abroad  involving  in  any  commodity  or 
teclinical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  and  subject  to  the 
Regulations.  Without  limiting  the 
generality  of  the  foregoing, 
participation,  either  in  the  United  States 
or  abroad,  shall  include  participation, 
(lirec.tly  or  indirectly,  in  any  manner  or 
capacity:  (i)  As  a  party  or  as  a 
ri!preseiitative  of  a  party  to  any  export 
litonse  application  submitted  to  the 


Department:  (ii)  in  preparing  or  filing 
with  the  Department  any  export  license 
application  or  request  for  reexport 
authorization,  or  any  document  to  be 
submitted  therewith;  (iii)  in  obtaining 
from  the  Department  or  using  any 
validated  or  general  export  license, 
reexport  authorization  or  other  export 
control  document;  (iv)  in  carrv'ing  on 
negotiations  with  respect  to.  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing 
of.  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

III.  After  notice  and  opportunity  for 
comment  as  provided  in  §  770.15(h)  of 
the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  DePanicis  by  affiliation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  ser\icos  may  also  be  subject  to 
the  provisions  of  this  Order. 

IV.  As  provided  in  §  787.12(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  and  specific  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
Apply  for,  obtain,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control 
document  relating  to  an  export  or 
reexport  of  commodities  or  technical 
data  by.  to.  or  for  another  person  then 
subject  to  an  order  revoking  or  denying 
his  export  privileges  or  then  excluded 
from  practice  before  the  Bureau  of 
Export  Administration;  or  (ii)  order, 
buy.  receive,  use,  sell,  deliver,  store, 
dispose  of.  forward,  transport,  finance, 
or  otherwise  ser\ice  or  participate:  (a)  in 
anv  transaction  which  may  involve  any 
commodity  or  technical  data  exported 
or  to  be  exported  from  the  United  States; 
(b)  in  any  reexport  thereof;  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in  diredly  or  indirtH:tly.  any  of  these 
transactions. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until  June  24. 
2001. 

VI.  A  copy  of  this  Order  shall  be 
delivered  to  Grimm  DePanicis.  This 
Ordur  shiill  be  published  in  the  Federal 
Register. 


Diited:  .Miiy4.  l'»94. 
Eileen  M.  Albanese, 

Acting  Dirfftnr.  Office  of  Export  Licensinii. 
|FK  Dor..  94-11821  Filed  S-i:<-94:  8:45  ami 
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Action  Affecting  Export  Privileges; 
Leon  Albert  List)ona;  Order  Denying 
Permission  to  Apply  for  or  Use  Export 
Licenses 

In  the  m.ittiTof:  Ixoii  Albtirt  LisLxma.  110- 
4b  b8t!i  Drive.  Forest  Hills.  New  York  1137.5 
cum-iilly  incarcerated  at;  U.S.  Bureau  of 
I'risnns.  Federal  Correctional  Institute. 
Alleinvood.  Post  Office  Box  10()0, 
Montgomery.  Pennsylvani.i  17752. 

On  lainiar>  29.  1992.  Leon  Albert 
Lisbona  (hereinafter  referred  to  as 
■■List)ona'")  was  convicted  in  the  U.S. 
District  Court  for  the  Eastern  District  of 
New  York  of.  among  other  crimes,  four 
counts  of  violating  the  Arms  Export 
Control  Act  (22  U.S.C.A.  2778  (1990. 
Supp.  1993))  (the  "AECA").  for 
exf)orting  night  vision  devices  to 
Argentina  and  the  Soviet  Union  and  for 
exporting  firearms  and  ammunition  to 
Iraq  and  Poland,  without  obtaining  the 
required  licenses  or  written  approval 
from  the  U.S.  Department  of  State. 
StH:tion  11(h)  of  the  Export 
Administration  Act  of  1979.  as  amended 
(50  U.S.C.A.  app.  sections  2401-2420 
(1991.  Supp.  1993.  and  No.  103-10. 
March  27.  1993))  (the  "EAA").  provides 
that,  at  the  discretion  of  the  Secretary  of 
Commerce. 1  no  person  convicted  of 
violating  the  AECA.  or  certain  other 
provisions  of  the  United  States  Code, 
shall  be  eligible  to  apply  for  or  use  any 
export  license  issued  pursuant  to,  or 
provided  by.  the  EAA  or  the  Export 
Administration  Regulations  (ciurently 
codified  at  15  CFR  parts  76&-799 
(1993)1  (the  "Regulations"),  for  a  period 
of  up  to  10  years  from  the  date  of  the 
conviction.  In  addition,  any  export 
license  issued  pursuant  to  the  EA.^  in 
which  such  a  person  had  any  interest  at 
the  time  of  his  conviction  may  be 
revoked. 

Pursuant  to  t>§  770.15  and  772.1(g)  of 
the  Regulations,  upon  notification  that  a 
person  has  been  convicted  of  violating 
the  AECA.  the  Dire*;tor,  Office  of  Expert 
Licensing,  in  consultation  with  the 
Director.  Office  of  Exjjort  Enforcement, 
shall  determine  whether  to  deny  that 
person  permission  to  apply  for  or  use 
anv  export  licen.se  issued  pursuant  to.  or 
provided  by.  the  EAA  and  the 


1  Hu.-si.ant  to  appropridte  delpgations  of  aiithoril> 
that  are  rvflccted  in  the  Regulalitm.'i.  thp  DiriTlor, 
Ollicp  of  Export  Lif.cn.sing.  in  consiillrttif)n  with  the 
Dirvrior.  Offirr  of  txport  Enforrpmenl.  ext>rcisfs 
the  aulhoritv  granit^  to  the  S«H:if  tarv  by  section 
lI(hli>fthf'E.\A. 
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Regulations  and  shall  also  determine 
whether  to  revoke  any  export  license 
previously  issued  to  such  a  person. 
Having  received  notice  of  Lisbona's 
conviction  for  violating  the  AECA.  and 
following  consultations  with  the 
Director,  Office  of  E.xport  Enforcement. 
I  have  decided  to  deny  Lisbona 
permission  to  apply  for  or  use  any 
export  license,  including  any  general 
license,  issued  pursuant  to,  or  provided 
by.  the  EAA  and  the  Regulations,  for  a 
period  of  10  years  from  the  data  of  his 
conviction.  The  10-year  period  ends  on 
January  29,  2002.  I  have  also  decided  to 
revoke  all  export  licenses  issued 
pursuant  to  the  E.^A  in  which  Lisbona 
had  an  interest  at  the  time  of  his 
conviction. 

Accordingly,  it  is  herebv 
Ordered 

I.  All  outstanding  individual 
validated  licenses  in  which  Lisbona 
appears  or  participates,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Export  Licensing  for  cancellation. 
Further,  all  of  Lisbona's  privileges  of 
participating,  in  any  manner  or 
capacity,  in  any  special  licensing 
procedure,  including,  but  not  limited  to. 
distribution  licenses,  are  herebv 
revoked. 

IL  Until  January  29  2002,  Leon  Albert 
Lisbona,  110-46  68th  Drive.  Forest 
Hills,  New  York  11.37.5,  currently 
incarcerated  at  U.S.  Bureau  of  Prisons, 
Federal  Correclional  Institute — 
Allen  wood.  Post  Ofilce  Box  1000. 
Montgomery,  Pennsylvania  17752. 
hereby  is  denied  all  privileges  of 
participating,  directly  or  indirectiv.  in 
any  manner  or  capacity,  in  any 
transaction  in  the  United  States  or 
abroad  involving  any  commoditv  or 
technical  data  exported  or  to  be 
exported  from  the  Linited  St-2tes.  in 
whole  or  in  part,  and  subject  to  the 
Regulations.  Without  limiting  the 
generality  of  the  foregoing, 
jarticipating,  either  in  the  United  States 
or  abroad,  shall  include  participation, 
directly  or  indirectly,  in  any  manner  or 
capacity:  (i)  As  a  party  or  as  a 
■epresenlafive  of  a  party  to  anv  export 
icense  application  submitted  to  the 
Department;  (ii)  in  preparing  or  filing 
ivith  the  Department  any  export  license 
application  or  request  for  reexport 
authorization,  or  any  document  to  be 
submitted  therewith;  (iii)  in  obtaining 
rom  the  Department  or  using  any 
validated  or  general  export  license, 
•eexport  authorization  or  other  export 
;ontrol  document;  (iv)  in  carrving  on 
negotiations  with  respect  to.  or  in 
eceiving,  ordering,  buying,  selling. 
I  lelivering,  storing,  using,  or  disposing 
of.  in  whole  or  in  part.  aii\  c  ommodities 


or  technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

in.  After  notice  and  opportunity  for 
comment  as  provided  in  §  770.15(h)  of 
the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Lisbona  by  affiliation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order. 

IV.  As  provided  in  §  787.12(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  and  specific  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
Apply  for,  obtain,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control 
document  relating  to  an  export  or 
reexport  of  commodities  or  technical 
data  by,  to,  or  for  another  person  then 
subject  to  an  order  revoking  or  denying 
his  export  privileges  or  then  excluded 
from  practice  before  the  Bureau  of 
Export  Administration;  or  (ii)  order, 
buy,  receive,  use,  sell,  deliver,  store, 
dispose  of,  forward,  transport,  finance, 
or  otherwise  service  or  participate:  (a)  in 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported 
or  to  be  exported  from  the  United  States; 
(b)  in  any  reexport  thereof;  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in,  directly  or  indirectly,  anv  of  iliese 
transactions. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until  January 
29,  2002. 

VI.  A  copy  of  this  Order  shall  be 
delivered  to  Leon  Albert  Lisbona.  This 
Order  .shall  be  published  in  the  Federal 
Register. 

DatHd:  May  4.  1994. 
Eileen  M.  Albanese. 

Aaing  Dim  tor.  Office  of  Export  Litrnsing. 
IFR  Doc.  94-11822  Filed  5-13-94;  8:45  am) 

BILLING  CODE  3510-OT-M 


Foreign-Trade  Zones  Board 
[Docket  17-94] 

Foreign-Trade  Zone  34— Houston,  TX; 
Application  for  Subzone  Status 
Microwave  Networks,  Inc.  (Microwave 
Radios) 

An  appli(  ation  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  of  Houston 
Authority,  grantee  of  FTZ  84.  requesting 
special-purpose  subzone  status  for  the 
microwavo  radio  manufacturing  plant  of 
Microwave  Networks,  inc.  (MNI), 
located  in  Houston,  Texas.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  .si£- 
81  u).  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formallv  filed 
on  April  29.  1994. 

The  MNI  plant  is  locatedat  1079.j 
Rockley  Road,  in  Harris  County. 
Houston,  Texas.  The  facility  (3.5  ac  .-es. 
240  employees)  is  used  to  manufa(  lure 
microwave  radios  for  u>e  in  celluiiir  and 
other  wireless  communication  networks 
(duly  rates:  2.4%  to  6%).  Foreign-origin 
materials  used  in  the  manufactuniig 
process  (.some  70%  of  total)  incliidv?: 
Electronic  transformerr,,  muhiplcxors. 
antennnas,  transmitters/receivers, 
capacitors,  resistors,  printed  circuits, 
diodes,  transistors,  intcj^'-ated  circuits, 
insulated  wire,  coaxial  cable,  flexihl-i  RF 
waveguide  and  waveguide  parts  (duty 
rates:  duty-free  to  107o).  The  application 
indicates  that  privileged  foreign  status 
(19  CFR  146,41)  would  be  elected  or,  nil 
foreign  mrrfihandise  admitted  to  th" 
subzone. 

Zone  pro(  edures  would  exempt  MNI 
from  Customs  duty  payments  on  the 
foreign  materials  u.sed  in  export 
production  (90%  of  output).  On 
domestic  sales,  MNI  would  be  able  to 
defer  Customs  duty  payments  until  the 
finished  products  leave  the  plant. 
Foreign  materials  and  finished  products 
held  for  export  would  be  eligible  for  an 
exemption  from  certain  state  and  local 
ad  valorem  taxes.  The  application 
indicates  that  the  .savings  ft-om  zone 
procedures  would  help  improve  MNI's 
intemation.il  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  July  15.  1904.  Rebuttal 
comments  in  re.sponse  to  material 
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submitted  during  tlie  foregoing  period 
may  be  submitted  during  the  subsequent 
ir)-day  period  August  1.  1994. 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations. 
U.S.  Department  of  Commerce  District 

Office  #1  Allen  Center.  500  Dallas. 

Suite  1160  Houston.  TX  77002. 
Office  of  the  Executive  Secretary 

Foreign-Trade  Zones  Board  U.S. 

Department  of  Commerce.  Room 

3716,14th  Street  &  Constitution 

Avenue  NW.,  Washington.  DC  20210. 

O.itfd  May  9.  1994. 
John  J.  Da  Ponle.  Jr.. 

H\ftit!i\vSvi:rptary'. 

|!K  D<k;.  94-11868  Filed  .=S-ri-'t4;  845  anil 

BILUNG  COOE  3510-OS-P 


International  Trade  Administration 
[A-427-81 2] 

Amendment  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Calcium 
Aluminate  Flux  From  France 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  May  Ifi,  l':i94. 
FOR  FURTHER  INFORMATION  CONTACT:  V. 
Irene  Darzenta  or  Katherine  Johnson. 
Office  of  Antidumping  Duty 
Investigations,  Import  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue  NW., 
Washington.  DC  20230;  telephone  (202) 
4H2-0320  or  (202) 482-4929. 
rijspectively. 

.\mendment  to  the  Final  Determination 

We  are  amending  the  final 
(it'termination  of  sales  at  li>ss  than  fair 
value  of  calcium  aluminate  (CA)  flux 
from  France  to  reflect  the  correction  of 
a  ministerial  error  made  in  the  margin 
calculations  in  that  determination.  We 
are  publishing  this  amendment  lo  the 
tinal  determination  in  accordance  with 
IffCFR  353.28(c). 

Scope  of  Investigation 

The  merchandi.se  subject  to  this 
investigation  is  CA  flux,  other  than 
white,  high  purity  CA  flux.  This  produt:t 
contains  by  weight  more  than  32 
percent  but  less  than  65  percent 
alumina  and  more  than  one  percent 
eat:h  of  iron  and  silica. 

(;A  flux  is  currently  classifiable  under 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  subheading 
2,523.10.0000.  Although  the  MTSl'S 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 


description  of  the  scope  of  this 
investigation  remains  dispositive. 

Case  History  and  Amendment  of  Final 
Determination 

In  accordance  with  section  735(d)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  on  March  25,  1994,  the 
Department  of  Commerce  (the 
Department)  published  its  final 
determinations  that  CA  cement,  cement 
clinker  and  flux  from  France  were  being 
sold  at  less  than  fair  value  (59  FR 
14136).  Subsequent  to  the  final 
cU!terminations.  we  received  ministerial 
error  allegations  by  both  petitioner  and 
respondent  in  these  investigations. 

On  April  8.  U)94,  Lafarge  Fondu 
International  and  its  U.S.  subsidiary    ■ 
Lafarge  Calcium  .Muminates,  Inc. 
(collectively  Lafargt;).  the  sole 
respondent  in  these  investigations, 
alleged  that  the  Department  made  a 
ministerial  error  in  the  final  margin 
calculation  for  C.\  cement  and  clinker. 
Respondent  alleged  that  the  Department 
"inadvertently"  used  the  wrong  fixed 
costs  tor  the  period  of  investigation 
(POI)  to  calculate  the  constructed  value 
(CV)  of  CA  clinker  and  the  foreign 
manufacturing  cost  of  CA  clinker  used 
to  alloi;ate  profit  on  U.S.  sales  of  further 
manufactured  CA  clinker  [i.e.,  U.S.  .sales 
of  C.\  cement).  Speci.lcally.  respondent 
claimed  that  the  Department 
'"inadvertently"  used  the  FOI  fixed  costs 
that  Lafarge  reported  in  its  initial 
response  to  Section  D  of  the 
Department's  questionnaire  submitted 
on  August  19, 1994,  for  its  clinker  CV 
and  further  manufacturing  profit 
calculation.  Respondent  argued  that  the 
Department  should  have  used  the 
re\  ised  POI  costs  that  were  submitted  in 
a  subsequent  supplemental 
questionnaire  response  dated  September 
28.  1993.  and  ultimately  verified  by  the 
Department  after  some  minor 
corrections  were  made  based  on  the 
information  contained  in  a  relevant  cost 
verification  exhibit. 

On  April  20,  1994.  we  rejected 
respondent's  allegation  on  the  grounds 
that  the  alleged  error  did  not  constitute 
a  "ministerial  error"  as  defined  in  the 
Department's  regulations.  (See  April  20. 
1994,  Memorandum  to  Barbara  R. 
Stafford  from  The  Team  Re.  Ministerial 
Error  Allegations.)  We  stated  in  the 
Federal  Register  notice  announcing  our 
final  determinations  that  we  were 
"uslingl  only  the  reported  fi.xed  costs  for 
the  r^OI  as  (best  information  availablel 
BIA."  (emphasis  added)  (See  59  FR 
14136,  March  25.  1994.)  That  is,  we 
explicitly  chose  the  cost  data  that  we 
used.  Mon>over,  respondent  allegt^d  a 
■■ministerial"  error  based  on  our  cltoire 
of  fixed  costs  used  in  the  final 


determination.  These  ore  not 
■■ministerial"  actions.  19  CFR  353.28(d) 
defines  "ministerial  error"  as  "an  error 
in  addition,  subtraction  or  other 
arithmetic  function,  clerical  error 
residting  from  inaccurate  copying. 
duplic:ation.  or  the  like,  and  any  othi^r 
type  of  unintentional  error  which  the 
Secretary  considers  ministerial." 
(lontrary  to  n-spondent's  allegation,  the 
alleged  error  was  neither  "clerical"  nor 
"unintiMitioiuil"  in  nature.  As  our 
choice  of  BIA  is  a  methodological  issue, 
this  is  not  an  issue  of  ministerial  error 
properlv  raisi^d  vuuier  19  C^l  R  353.28. 
On  April  12.  1994.  we  received  an 
allegation  from  tlie  petitioner.  Lehigh 
Portland  Cement  Company  (Lehigh), 
that  the  Department  made  a  ministerial 
error  in  llie  final  maq;in  calculation  for 
CA  flux.  Lehigh  alleged  that  the 
Department  erred  by  double  counting 
the  cost  of  raw  m.aterials  used  to 
calculate  the  foreign  manufacturing  cost 
of  C.\  flux  for  purposes  of  allocating 
profit  on  U.S.  sales  of  further 
manufactured  flux.  Specifically.  Lehigli 
alleged  that  the  Department's  computer 
program  for  calculating  the  weighted- 
average  dumping  margin  for  CA  flux 
contained  an  instniction  which 
overstated  the  cost  of  foreign 
manufacture  used  Hj  calculate  profit 
associated  with  U.S.  further 
manufacturing  because  it  double 
counted  the  cost  of  raw  materials. 
Petitioner  requested  that  the  Department 
correct  this  clerical  error  by  deleting  the 
extraneous  field  from  the  computer 
program. 

We  agree  that  this  alleged  error  is  a 
ministerial  one.  Upon  re-examination  of 
the  final  computer  program  relevant  to 
CA  flux,  we  noted  that  raw  material 
costs  had  indeed  been  inadvertently 
double  counted  in  the  manner  descriln'd 
above.  Therefore,  we  have  corrected  the 
data  in  question,  and  have  recalculated 
the  margin  in  our  final  determination 
for  C.^  flux  to  reflect  this  correction  in 
ac(  ordance  with  19  CFR  353.28(c).  The 
corrected  n'argin  is  37.93  percent. 

Based  on  the  fort^going,  the  cash 
deposit  or  bonding  rate  for  Lafarge  is 
now  37.93  percent.  The  cash  dtiposit  or 
bonding  rate  for  the  '"All  Others" 
category  is  also  now-  37.93  percent. 

Suspension  of  Liquidation 

We  are  diret;ting  the  Customs  Service 
to  suspend  liquidation  of  all  entries  of 
CA  flux  from  France  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  March  25. 
1994.  at  the  revi.sed  cash  deposit  or 
bpndiiig  rates  specified  above. 
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Notification  of  International  Trade 
l^ommission  (ITC) 

In  accordance  with  se«:tion  735|d)  of 
lie  Tariff  Act  of  1930,  as  a.Tiended  (the 
,Ut),  we  have  notified  the  ITC  of  our 
a  nended  final  determination. 

This  amended  determination  is 
)ublished  pursuant  to  section  733(d)  of 
I  he  Act  (19  U.S.C.  Ifi73d(d))  and  19  CFR 
:i53. 28(c). 

I  Dated:  May  9.  1994. 
Susan  G.  Esserman. 

Assistant  Secretary  for  Import 

Administration. 

IVK  Ufx..  94-11870  Filed  5-1.3-'U.  8:45  dm| 

ai|.LING  COOE  3510-OS-P 
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Postponement  of  ttie  Preliminary 
Determinations  of  Antidumping  Duty 
Investigations:  Stainless  Steel  Bar 
From  Brazil,  India,  Italy.  Japan,  and 
Spain 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Dc^pnrtment  of  Comraeri*. 
EPFECTIVE  DATE:  May  IB.  1994. 
rOR  FURTHER  INFORMATION  CONTACT: 
Irene  Darzenta  or  Shawn  Thompson, 
Olrice  of  Antidumping  Investigations, 
ijnport  Administration,  Intern.ifional 
If  fade  Administration.  U.S.  DepartmerU 
drCommerce.  14th  Street  and 
Cionstitution  Avenue  N\V..  Washington. 
DC  20230:  telephone  (202)  482-fi320,  or 
(i;0.2}  482-3965,  respectively. 
PpSTPONEMESr:  On  April  2fi,  1994,  AL 
ItK.h  Specialty  Steel  Corp..  Carpenter 
Technology  Corp.,  Crucible  Speci.iltv 
"Jletals  Division,  Electralloy 
Jqrporation,  Republic  Engineeri-d 
i^els.  Slater  Steels  Corporation,  Talley 
hfjtals  Technolog>',  Inc.  and  the  United 
jteelworkers  of  America,  AFL-CIO/ 
liC.  petitioners  in  the  above-referenced 
I'estigations,  requested  that  the 
Apartment  of  Commert:e  (the 
^^partment)  postpone  its  preliminary 
dtniermin.'ijtions  until  July  28.  1994 
Pblitioners  made  this  request  in  order  to 
permit  further  analysis  of  the 
ru;ipondents'  questionnaire  responses  in 
tH^  investigations  of  stainless  stee]  bar 
frnm  India,  Italy  and  Spain. 
Fprthermore*.  petitioners  stated  that 
ppEtponements  are  necessarv'  to  permit 
them  to  detennine  whether  the  record 
ctintains  evidence  to  support  allegations 
that  home  market  sales  were  made  at 
prices  below  the  cost  of  production  in 
India  and  Italy.  Finally,  petitioners 
rejquest  that  the  investigation.s  of 
stainless  steel  bar  from  Brazil  and  Japan 
b4  postponed  in  order  to  keen  all  five 
injvestigations  on  the  .same  time  table. 

Jin  accordance  with  se<..tion 
7il(c)(l)(A)  of  the  Tariff  Act  of  1930.  as 


amended  (the  Act),  (19  U.S.C. 
1673b(c)(l)(A))  and  19  CFR  353.1.Mc). 
we  find  no  compelling  reason  to  deny 
the  request  and  are,  accordingly, 
postponing  the  date  of  all  five  " 
preliminary  determinations  until  July 
28.  1994. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act  and  19  CFR 
353.15(d). 

Dated:  May  9,  1994. 

Sasan  G.  Es.sennan, 

Assistant  Sfcretary  jor  Import 
Administration. 

IFK  Doc.  94-118(>9  Filed  5-13-'t4:  8:4.Saml 
BILUNG  CODE  351(>-OS-P 


National  Oceanic  and  Atn^K^pheric 
Administration 


[I.D.  0421 94A] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  modification  tp 
permit  no.  748  (P77#50). 


SUMMARY:  Notice  is  hereby  given  that  on 
May  3,  1994,  Permit  No.  748,  issued  to 
the  Southwest  Fi.sheries  Science  Center. 
NMFS,  P.O.  Box  271,  La  Jolla,  CA 
92038.  was  modified. 

ADDRESSES:  The  modification  and 
related  documents  are  available  for 
review  upon  written  requi?st  or  by 
appointment  in  the  following  offices: 

Permits  Division,  Office  of  FroteiTted 
Resources,  NMFS.  1315  En,st-VVe.st 
Highway,  Room  13130.  Silver  Spring. 
MD  20910  (301/712-2289):  and 

Director.  Southwest  Region,  NMFS, 
501  West  Ocean  Boulevard.  Suite  4200, 
Long  Beach,  CA  90802,  (310/980-4fllfi). 
SUPPLEMENTARY  INFORMATION:  The 
subjw:t  modification  has  been  issued 
under  the  authority  of  the  Marine 
Mammal  Protection  Ad  of  1972.  as 
amended  (16  U.S.C.  13til  e/.sr^.),  the 
provisions  of  §§  21f).33(d)  and  (e)  of  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CJ'R 
part  216).  the  Endangered  Species  Ac  t  of 
1973,  as  amended  (16  U.S.C.  1531  pt 
sfq.],  and  the  provisions  of  §  222.25  of 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 
Permit  No.  748,  which  authorizes 
photo-identification  studies  and  aerial 
surveys  for  a  number  of  cetacean 
species,  was  modified  to  extend  the 
effective  date  through  July  31.  19fl6 


Diifed:  .May  3.  1994. 

William  VV.  Fox.  Jr. 

Dirt^ctor.  Office  of  Protected  Resourrea. 
.\ational  Marine  Fisheries  Service 

IFK  Dor  94-11782  Fil.'d  5-1.1-94:  8:45  iin.r 
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DEPARTMErrr  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  tt>e  Office  of 
Management  and  Budget  (0MB)  for 
Review 

ACTION:  Notice. 


The  Department  of  Defense  hax 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Papenvork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Titlt^:  Applicable  Form,  nnd  OMB 
Control  S'liinhar:  Application  for  DoD 
Military  Serial  Support  or  Community 
Relations  Events;  DD  Form  2535; 
OMB  Control  Number  0704-0290 
Type  of  Request:  Revision 
Number  of  Respondents:  2,000 
Responses  Per  Respondent:  1 
Anntial  Responses:  2,000 
Average  Burden  Per  Response:  30 

minutes 
Anntinl  Burden  Hours:  1.000 
\eeds  and  Users:  The  information 
collected  hereby,  provides  the  DoD 
approving  authority  with  the  data 
necessary  to  evahiate  a  rule  on 
requests  from  the  public  for  military 
aerial  support  at  community  relations 
events 
Affected  Public:  Individuals  or 
households:  States  or  lo<al 
go\  ernments:  Federal  agencies  or 
employees;  and  Non-profit 
institutions 
Frequency:  On  occasion. 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit 
OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  prorK)sed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD.  room  3235.  New  E.xecaitive 
Office  Building,  Washington.  DC  20.503. 

DOD  Clearance  Officer:  Mr.  William  P. 
Pearce. 

Written  requests  for  copies  of  the 
information  colle<;tion  profx>sal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR,  1215 
Jefferson  Davis  Highwav.  Suite  1204. 
Arlington.  V.'^  22202-4302. 
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Diittxl:  May  11.  1994. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Pef;ister  Liaison 

Officer,  Department  of  Defense. 

|FK  Doc.  94-11874  Filed  5-13-94:  8:45  ami 

BILUNG  COD€  SO0O-04-M 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board 
Meeting 

The  Space  Mission  Panel  of  the  USAF 
Scientific  Advisory  Board  will  meet  on 
7-8  June  1994  at  AF  Space  Command 
from  8  a.m.  to  5  p.m. 

The  purpose  oi  this  meeting  will  be  to 
receive  briefings  and  gather  information 
related  to  space  debris  and  the  resulting 
hazards  to  spacecraft. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
tiiereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(70.1)  697-8845. 
Patsy  ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
jFK  Doc.  94-11815  Filed  5-13-94:  8:45  iiml 
BILLING  CODE  3910-01-P 


USAF  Scientific  Advisory  Board 
Meeting 

The  Training  Panel  of  the  U.SAF 
Scientific  Advisory  Board's  1994 
Summer  Study  on  "Mission  Support  & 
Enhancement  for  Foreseeable  Aircraft 
Force  Structure"  will  meet  on  28-30 
June  1994  at  Charleston  AFB,  SC  and 
P'ort  Rucker,  AL  from  8  a.m.  to  5  p.m. 

The  purpose  of  this  meeting  will  be  to 
receive  briefings  and  gather  information 
related  to  extending  the  ser\'i(:e  life  of 
current  inventory  ain;raft. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section  552b 
of  title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(70,3)  697-8845. 
Patsy  |.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
IFK  Doc.  94-11816  Filed  .5-13-94:  8:45  iim] 

BILLING  CODE  3910-01-P 


Force  Structure"  will  meet  on  14-16 
June  1994  at  The  ANSER  Corporation. 
1215  Jefferson  Davis  Highway. 
Arlington.  VA  and  The  Institute  for 
Defense  Analysis.  Washington.  DC  from 
8  a.m.  to  5  p.m. 

The  purpose  of  this  meeting  will  be  to 
receive  briefings  and  gather  information 
related  to  extending  the  ser\'ice  life  of 
current  inventory  aircraft. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section  552b 
of  title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-8845. 
Patsy  |.  Conner, 

Air  Forte  Federal  Register  Liaison  Officer. 
|FR  Doc.  94-11817  Filed  5-13-94;  8:45  am) 
BILUNG  CODE  3910-01-P 


Department  of  ttie  Army 

Availability  of  Patents  for  Exclusive, 
Partially  Exclusive  or  Nonexclusive  ' 
Licenses 

AGENCY:  U.S.  Army  Aviation  and  Troop 
Command.  DOD. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  the  Army 
announces  the  general  availability  of 
exclusive,  partially  exclusive  or 
nonexc:lusive  licenses  under  "the 
following  patent.  Any  licenses  granted 
shall  comply  with  35  U.S.  Code  209  and 
37  CFR  part  404. 


Issued  pat- 
ent 

Title 

Issue  date 

5.303.883 

Gliding  decel- 
erator  including 
an  assembly 
for  Improving 
ttie  lift  to  drag 
ratio  associated 
ttierewith. 

04/19/94 

USAF  Scientific  Advisory  Board 
Meeting 

The  Training  Panel  of  the  USAF 
Scientific  Advisory  Board's  1994 
Summer  Study  On  "Mission  Support  & 
Inhancement  for  Fore.seeable  Aircraft 


ADDRESSES:  U.S.  Army  Natick  Research. 
Development  and  Engineering  Center. 
Office  of  Chief  Counsel.  Attn;  Patents, 
Natick.  MA  01760-5035. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

John  T.  Stone.  Chief  Counsel  or  Ms. 

Jessica  M.  Niro,  Paralegal  Specialist, 

(.508)651-4322. 

Kennetl)  L.  Denton. 

Army  Federal  Register  Liaison  Officer. 

IFK  Doc  94-11802  Filed  5-13-94:  8:45  nml 

BILLING  CODE  3710-08-M 


DEPARTMENT  OF  ENERGY 

Morgantown  Energy  Technology 
Center;  Financial  Assistance  Award 
(Grant  Renewal) 

AGENCY:  U.S.  Department  of  Energy 
(DOE).  Morgantown  Energy  Technology 
Center. 

ACTION:  Notice  of  noncompetitive 
financial  assistance  renewal  award. 

SUMMARY:  Ba.sed  upon  a  determination 
made  pursuant  to  10  CFR  600.7(b)(2)(i) 
Criteria  (A),  the  DOE.  Morgantown 
Energy  Technology  Center  (METC)  gives 
notice  of  its  plans  to  award  a  grant 
renewal  to  Syracuse  University. 
Department  of  Chemical  Engineering^ 
Materials  Science  Department,  c/o 
Office  of  Sponsored  Programs.  113 
Bowne  Hall.  Syracuse.  NY  13244-1200. 
in  the  amount  of  approximately 
Si 50.000  and  covers  a  twelve  (12) 
month  budget  period. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  J.  Harness.  1-07.  U.S. 
Department  of  Energy.  Morgantown 
Energy  Technology  Center.  P.O.  Box 
880.  Morgantown.  West  Virginia  26507- 
0880.  Telephone:  (304)  291-4089. 
Pro<;urement  Reque.st  No.  21- 
94MC28072.501. 

SUPPLEMENTARY  INFORMATION:  The 
ponding  award  is  ba.sed  on  a  renewal 
application  for  continuing  work  of  an 
activity  presently  being  funded  by  DOE 
and  for  which  competition  for  support 
would  have  a  significant  adverse  effect 
on  continuity  or  completion  of  the 
activity.  The  grant  is  to  provide 
financial  assistance  to  Syracuse 
University  for  conducting  research 
focused  on  the  utilization  of  low-quality 
natural  gas  by  economically  upgrading 
the  gas  to  pipeline  quality  via 
membrane  separation  processes.  The 
objective  of  this  follow-on  effort  is  to 
evaluate  the  potential  usefulness  of 
membrane  separation  processes  for  the 
removal  of  acid  ga.ses,  water  vapor,  and 
nitrogen  from  low-quality  natural  gas. 
The  effort  will  comprise  gas 
permeability  and  separation 
measurements,  process  design  studies, 
and  economic  evaluations  using  novel 
membrane  configurations  which  were 
developed  under  the  current  grant.  By 
providing  financial  support.  DOE- 
expe<;ts  to  stimulate  utilization  of  U.S. 
natural  gas  resources,  reduce  oil 
imports,  and  help  stabilize  our  energy 
supplv. 
Louie  L.  Caiaway, 

Director.  Acquisition  and  Assistance  Division. 
Morgantown  Fnergy  Technology-  Center. 

IFK  Doc.  94-11865  Filed  5-1.3-94;  8:45  iiml 

BILLING  CODE  64M>-01-P 
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i  Advisory  Committee  on  Demonstration 
and  Commercial  Application  of 
Renewable  Energy  and  Energy 
Efficiency  Technologies 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(fub.  L  92^63.  86  Stat.  770),  notice  is 
hereby  given  of  the  following  meeting: 
NAME:  Advi,sor}-  Committee  on 
Demonstration  and  Commercial 
/^pplic^tion  of  Renewable  Energy  find 
bnergy  Efficiency  Technologies. 
DATE  AND  TIME:  June  7,  1994.  9  a.ni.-.5 
p.m.;  June  8,  1994.  9  a.m.-12  p.m. 
PUCE:  The  Madison  Hotel.  15th  &  M 
Street  N\V.,  Washington,  DC  20005. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Elaine  Guthrie,  Office  of  Technical 
Assistance  (EE-542).  Energy  Efficiency 
and  Renewable  Energy,  U.S.  Department 
oif  Energy.  Washington,  DC  20585, 
Telephone  202/586-1719. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee:  To  advise  the  Secretary 
of  Energy  on  the  development  of  the 
solicitation  and  evaluation  criteria  for 
commercialization  ventures,  and  on 
otherwise  carrying  out  her 
responsibilities  under  the  Renewable 
Energy  and  Energy  Effuaency 
To<;hnologv  Competitiveness  Act  of 
1  m9  (Pub.L.  101-218,  42  U.S.C 
1  a)05),  as  amended  by  the  Energv 
P^^icv  Act  of  1992  (Pub.  L.  102-i8B,  42 
I  S.C.  13201). 

JTentative  Agenda:  Briefings  and 
d  ^cu.s.sion  of; 
Cijientation  of  Members; 
Bi(ckground  of  1994  Solicitation 

Process; 
Aljiemative  Financial  Mechanisms; 
Fij  1995  Congressional  Appropriations; 
Cjjmmitfee  Work.  Plan; 
Ot  ler  Matters  Requiring  Committee 

Consideration; 
P  I  ilic  Comment  Period  (10  minute 
ule). 

'ublic  Participation:  The  metiting  is 
o  )  jn  to  the  public.  Written  statements 
n  I  y  be  filed  with  the  Conmiittee  either 
Im'  ore  or  after  the  meeting.  Members  of 
tht  public  who  wish  to  make  oral 
St  1  (emenfs  pertaining  to  agenda  ittjms 
.si  ( mid  contad  Elaine  Guthrie  at  the 
a(  I  Iress  or  telephone  number  listed 
al  ( ive.  Requests  to  make  oral 
pi  I  sentations  must  be  received  5  days 
pi  i  ar  to  the  meeting;  reasonable 
prt  visions  will  be  made  to  include  the 
st  I  ement  in  the  agenda.  The  Chair  of 
the  Committee  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will 
fa :  litate  the  onferly  conduct  of 
hi  I  iness. 


Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room 
lE-190,  Forrestal  Building.  1000 
Independence  Avenue,  SW., 
Washington.  DC  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  exrrept 
Federal  holidavs. 

Issued  at  Washington.  DC  on  M.iy  10.  l9y-». 
Marcia  L.  Morris, 

Dcpiitv  Advisory  CommittfvMana^cmfnt 
Officer. 

IFR  Diif..  <)4-l  1866  Fil.-d  ,S-13-94;  8 -iS  ,tm| 
BILLING  COOe  MS0-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  MG88-14-003] 

Black  Martin  Pipeline  Co.;  Filing 

May  10.  1994. 

Take  notice  that  on  April  22,  1994, 
Black  Marlin  Pipeline  Company  (BlacJt 
Marlin)  filed  revised  procedures  under 
Order  Nos.  497  et  .seq.i  Black  Marlin's 
filing  is  in  response  to  Order  No.  497- 
F  which,  among  other  things,  required 
Black  Marlin  to  show  cause  why  it 
should  not  be  required  to  remove  the 
operating  employee  restrictions  from  its 
Standards  E  and  F,  18  CFR  161.3  (e)  and 
(f)  •^  Black  Marlin  fded.  under  protest, 
revised  standards  of  conduct  prof;edures 
that  remove  the  reference  to  "operating" 
from  its  Standards  E  and  F.  Black 
Marlin's  filing  also  reflects  that  its 
electronic  bulletin  board  is  now 
internally  managed. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 


'OriW  No.  •»97.  S.l  KR  221.JO  {fiim-  )-t    I'mni.  Ill 
KtKC  Sl.,ls.  a  H.'f,'..  %  w.'m)  (198UI:  Order  No  497 
A  [nnlrr  on  n-hinnnt;].  fi-»  KK  S27B1  (r)<i  i-nibi'r  22. 
I'lH'l).  Ill  KtKC  Sl.il.s.  A  Rt^s    i0.8(>8  (19W)),  ()rH.>r 
No.  407-8  lonU'r  nxteiuiinii  siinsi^  dnti'l  .SS  KR 
S»2')l  (Dwcniber  2H.  I<>90>.  Ill  KERC .Sl,,t».  .^  R.-k-. 
?  Mi.'MH  (1990):  Order  No.  497-<:  [imirrrMrnJin^ 
siin.trf  riiilc).  "57  FR  9  (|,ini..irv  2,  1992).  Ill  KtRC 
Si.ils.  »  Rf^a.  T  10.934  (l*Jji.  rvtiiMnr.f;  (irni.><l.  57 
KK  S«15(F('bruarv  IH.  VW2).  '58  ItHC  Ifil.l  I'l 
(l'.i92):  Ti-nrifi  n  Cos  v  /^tHC  (.ifHrmivi  i:i  p.in  .imf 
rc.ii.iiuli'd  in  p^irl).  969  F.2d  MH7  (IVC.  (  ..-   l'M2); 
Orclor  No.  497-n  {oHrrnn  lyr.uind  arul  rytrnrhny, 
MJ/i.s<(  ilatr).  fil  FtKC  "2  f.l.,»n7  (I)<i  f  iT5(>iT  ,.  19921. 
S7  I  R  .SH97B  (DcrmitXT  14.  1992):  Orcirr  N.i.  ^'(7- 
K  liinlcr  an  nbrannji  unit  vMrnilinii  sunsfl  o'.jfil. 
■59  I'R  24.1  O.imwrv  4.  I9«)4l.  FERC.Si.its  »  K-.;v. 
1  in.9M7  (IV-rrmbrr  23.  199:)).  Oriinr  No  49." -F 
UmliT  tlrnyin;>  rrhftinnp  and  t^wnttra ,  Lnfn  uti. '.») 
fit.  I  LRC  10I..147  (M.ir.  h  24.  I'^W).  " 

•  Miind.ird  K  prnviilcs  ihat  ,i  ji,|,4't'r.i'  ;ii.:\  ,iot 
i!iM  lo.sc  lo  il.siiffilidit'.iny  inlurm.itior  !hf  pipolJ.ni" 
riH  piv(>s  from  a  r>i>n.'!ffllu«>(l  shipper  or  (mt  -r,':.,! 
noiitiffilijlcii  .shippnr. 

Sl.iiid.trd  F  pr()vi(}<>>  th.if  to  lh<'  i-xtcnl  .i  pipi-ii;i.' 
]>U)\  jdps  to  .1  mdrkpling  .iffllijtf  in(onT-..itiO!i  rrl.it.-d 
lo  trH.nxport.it ion  of  natural  (;iis.  if  must  prci\  iiic  rh.it 
information  lontomporanoouslv  to  .ill  piiti-iili.il 
shipiMTs.  .iffiii,iti!d  .ind  r.on.iffiij.iti-d.  on  i:s  wMi-n. 


Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426  in  accordanc-e  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Pro<:edure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
inter\ene  or  protests  should  be  filed  on 
or  before  May  25.  1994.  Protests  will  \ye 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wi.shing  to  become  a  party 
mu.st  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspiHtion. 
Linwood  A.  Watson.  Jr.. 
Acting  Sfcrvtary. 

ir-K  D<K.  94-11772  [ill.!  5-13-94:8.45  anil 
BILLING  CODE  trir-Ol-M 


[Docket  No.  RP93-1 87-007] 

Equitrans,  Inc.;  Proposed  Changes  in 
FERC  Gas  Tariff 

M.iy  10.  19'.)4. 

Take  notice  that  on  May  4,  1994. 
Equitrans,  Inc.  (Equitran.s'j  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
proposed  tariff  sheets: 

.Siib  Jni  .Sul)  .Six  ond  Revised  Shift  Mo.  5 
.Sill)  nrd  .Sill)  First  Revised  Shwit  So.  7 

The  proposed  tariff  sheets  contain  an 
effei  tivt?  elate  of  March  1.  1994. 

On  April  20.  1994.  the  Commission 
issued  an  Or<ler  on  Rehearing  and 
Motion  Filing  in  the  instant  proceeding. 
The  Commission  required  Equitrans  to 
file  n  vis';d  tariff  sheets  that  specify  the 
amoi.nt  of  the  demand  surf;)iarge 
result iiig  from  Equitrans'  proposed 
strandL'd  i  ost  treatment  of  certain 
company  owned  produdion  costs  and 
well  plugging  (.osts.  Equitrans  states  thai 
the  n'visMd  rate  sheets  are  filed  in 
coinplJance  with  i!>iCommis.sion's 
order.  a:id  contain  separate  columns 
showi:ig  the  base  tariff  rates  and  the 
strar.ded  <  ost  stin:harge  for  each  stjrvice 
to  \\lii(  h  the  SI  in. h.irge  applies. 

Am  persoi^  desiring  to  protest  said 
tiling  sljould  file  a  protest  with  the 
Federal  Energy  RcgiUatory  Commission. 
825  North  Qipitnl  Street  NE.. 
Washington.  IX:  20426,  in  accordam.e 
with  4}  385.211  of  the  Ckimmission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  17.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  ihe  appropriate  action  to  b»' 
taken,  but  will  not  sene  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  Ihe 
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Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A.  Watson.  Jr.. 

Acting  Secretary. 

|FR  D(x:.  94-11774  Filod  5-13-94;  8:45  ami 

BILLING  CODE  671 7-01 -M 


(Docket  No.  ER94-306-000] 

Keystone  Energy  Service  Co.  L.P.; 
Issuance  of  Order 

M;iy  10.  1994. 

On  December  20,  1993.  ns 
supplemented  on  February  23.  1994. 
Keystone  Energy  Ser\ice  Company.  L.P. 
(Keystone)  filed  a  power  sale  agreement 
with  Atlantic  City  Electric  Company. 
Keystone  also  requested  waiver  of 
various  Commission  Regulations.  In 
particular.  Keystone  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  ail  future 
i.ssuances  of  securities  and  assumptions 
of  liability  by  Keystone. 

On  April  28.  1994.  the  Commission 
granted  the  request  for  blanket  approval 
under  18  CFR  part  34.  subject  to  the 
following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Keystone  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period.  Keystone  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser. 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purpo.ses. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Keystone's  is.suances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  May  31, 
1994.  Copies  of  the  full  text  of  the  Order 
are  available  from  the  Commission's 
Public  Reference  Branch,  room  3308. 


941  North  Capital  Street  N.E.. 
Washington,  DC  2042B. 
Lois  D.  Cashell. 

Secretary: 

jFR  Dor  94-1 1  770  Filed  5-1.3-94:  8:45  am) 

BILUNG  CODE  6717-01-M 


[Docket  No.  MG91 -1-004] 

National  Fuel  Gas  Supply  Corp.;  Filing 

May  10.  1994. 

Take  notic-e  that  on  April  20.  1994. 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  filed  revised  procedures 
under  Order  Nos.  497  et  .seq.'  National 
Fuel's  revisions  reflect  changes  to 
Standard  F,  18  CFR  161.3(f)  (1993), 
instituted  in  Order  Nos.  497-D  and  497- 

Any  person  desiring  to  be  heard  or  to 
protest  said  i'iling  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  21 1 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.21 1 
or  385.214).  All  such  motions  to 
intervene  or  protests  should  be  filed  on 
or  before  May  25,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
mu.st  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson.  |r.. 
Acting  Secretary. 

jFKDoc.  94-11773  Filed  ,5-13-94:  8:45  ami 
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lOrdtT  No  497.  53  FK  22139  dune  W.  I98H1.  Ill 
FERC  Slais.  &  Regs.  1  30.920  (19HH):  Ordi-r  No.  497- 
.•\  [iirderon  rrlwannfi).  f)4  FR  52781  (Dccpmbcr  22. 
1989).  Ill  FERC:  Slat.-..  &  Rpg-;.  30.868  (1989):  Order 
No.  497-B  [onlcr  I'.xtcnding  sunset  dalf).  55  FR 
53291  (Ifecpmber  28.  1990).  Ill  FbRC  -Stat.s.  &  Ri-ys. 
1  30.908  (1990):  Order  No.  497-(;  [order  L-\lrmHng 
sunset  date).  57  FR  9  (|.iniuir>  2.  1992).  Ill  FERC 
St.its.  &  Rfg.s.  1  30.934  (1991).  rohoaring  di'iiiod.  57 
FR  5815  (February-  IB.  1992).  58  FLRC  1  fil,i:i9 
(1992):  Tennei'oCkisv.  Ff.'WC  (affirmed  in  [wrt  and 
remanded  in  pan).  9f.9  F.2d  1 187  (I).C.  Cir.  1992): 
Order  No.  497-D  [order  on  mnnnd  and  exlendmn 
sunset  dute].b\  FERC  H  61.307  (IH'remlxjr  4.  1992). 
57  FR  58978  (l)eceml>er  14.  1992):  (Jrder  No.  497- 
E  (order  on  rf.-hciirin^  iind  extending  sunset  date). 
59  FR  243  (Lmuarv  4.  IVW).  FtRC  .Slats.  &  Regs 
1  .30,987  (Uecemlx-r  23.  U193):  Order  No.  497-F 
[order  di-nyrip  rebearina  and  ^rrtnting  i  larifjitition). 
Of.  FERC  1  61.347  (Marc  li  24.  I9'»4). 

-'  Standard  F  i  urrenlU  provides  tlial  to  tlie  e\le!it 
a  pipeline  provides  to  a  marl<eling  affiliate 
inforinalion  related  to  transportation  of  natiir.d  pis. 
it  must  provide  that  information 
r.ontemporaneou.sly  to  all  potential  shippers, 
.ifniialed  anil  nonaffiti.iled.  on  its  svsteni. 


[Docket  No.  TM94-9-69-000] 

Northern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

May  10,  1994. 

Take  notice  that  on  May  5.  1994. 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1.  Ninth  Revised  Sheet  No. 
53.  to  become  effective  May  1.  1994. 

Northern  states  that  Ninth  Revised 
Sheet  No.  53  is  being  filed  to  establish 
the  April  1994.  Index  Price  for 
determining  the  dollar/volume 
equivalent  for  any  transportation 
imbalances  that  may  exist  on  contracts 
between  Northern  and  its  Shippers. 

Northern  states  that  copies  of  the 
filing  were  ser\'ed  upon  the  company's- 
customers  and  interested  stale 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
F^nergy  Regulator)'  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC.  20426.  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  May  17,  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestant  parties  to  the  proceedings. 
Any  person  wishing  to  bec:ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for 
inspection. 
Linwood  A.  Watson.  )r.. 
Acting  Secretary. 

IFK  Doc.  94-1 1 778  Filed  5-1 3-94:  H:45  anil 
BILUNG  CODE  6717-01-M 


Southern  Natural  Gas  Co.; 
Resubmitted  Tariff  Sheet 

[Docket  No.  RP94-67-0103 

May  10.  1994. 

Take  notice  that  on  May  4.  1994. 
Southern  Natural  Gas  Company 
(Southern)  filed  to  resubmit  language 
that  was  inadvertently  omitted  from 
Southern's  tariff.  In  accordance  with  the 
Commission's  orders  dated  March  16. 
1994  and  March  31. 1994  in  the  above 
referenced  docket  Southern  submitted 
for  filing  on  April  15.  1994.  revi.sed 
tariff  sheets  to  its  FERC  Gas  Tariff. 
Seventh  Revised  Volume  No.  1.  As  a 
result  of  inadvertently  omitting  certain 
language.  Southern  resubmitted  the 
following  tariff  sheet  with  the  propost^l 
effective  date  of  April  1.  1994: 
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^irst  Substitute  Second  Rt'visod  Sheet  No 
202 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 

ustomers  and  interested  state 

ommissions. 

Any  person  desiring  to  protest  said 
f  ling  should. file  a  protest  with  the 
federal  Energy  Regulatory  Commission, 
(  25  North  Capitol  Stn.-et.  NE, 
\k'ashington,  DC  20420.  in  accordance 
I  /ith  Rule  21 1  of  the  Commission's" 
f  ules  of  Practice  and  Procedure.  All 
5uch  protests  should  be  filt-d  on  or 
iefore  May  17.  iq94.  Prott^sts  will  h- 
I  onsidered  hy  the  Commission  in 
:  etermining  the  appropriate  action  to  he 
I  iken,  hut  will  not  serve  to  make 
:  rott^stants  parties  to  the  proceeding. 
'  opies  of  Southern's  filing  are  on  hie 
.'ith  the  Commission  and  arc  availahle 
'jr  public  inspection. 
L  inwood  S.  Watson.  |r.. 

Fi<  D(i( .  9-1-11770  y..,ii  =-,-i:i-c<4.  H4f,  Hnil 
JiLLING  CODE  6717-01-M 


Docket  No.  ER94-23CM)003 

Tenaska  Washington  Partners  tl,  L.P.: 
ssuance  of  Order 

4.iV  10.  1<*94 

On  December  10.  y<U^.  Tt»naska 
.Vashington  Partiu-rs  II.  LP.  (Tfnaskal 
(li'd  a  power  sole  agrt'tnu-nt  wi;h 

fenneville  Power  Administration, 
naska  also  requested  waiver  of 
tirious  Commission  rfgulalions  hi 
Articular,  Tenaska  requested  thi-f  th- 
Liommission  grant  blanket  approval 
inder  IH  CFR  part  34  of  aU  future 
!suances  of  securities  and  a.ssumptions 
I)'  liabilitv  by  Ti naska. 

On  April  2H.  1904,  the  Commission 
i;  -anU'd.  the  request  for  blanket  approv.d 
1  iider  18  (TR  part  34,  subject  to  the 
(illowing: 

Within  thirty  days  of  tlie  date  of  the 
o  der.  any  person  desiring  to  be  heard 
()  ■  to  protest  the  blanket  approval  of 
'suancHS  of  securities  or  assumptions  ol 
ilbility  hy  Tenaska  should  file  a  motion 
If  intervene  or  protest  with  the  Fcderil 
1 '.  lergy  Regulatory  Commission,  82.') 
Jorth  Capitol  Street,  .\'H..  Washington. 
)C  2042fi.  in  accordaiice  with  Rules  211 
q^d  214  of  the  Commission's  Rules  of 

actice  and  Procedure  (18  CFR  385.211 
4^d  38.5.214). 
Absent  a  reque.st  for  hearing  willun 
is  period,  Tenaska  is  authorized  to 
i^iue  securities  and  assume  obligations 

liabilities  as  a  guarantor,  endorser, 
irety,  or  otherwise  in  respect  of  anv 
ftcurity  of  another  person;  provided 
t  ■  at  such  issuance  or  assu.mption  is  for 
me  lawful  object  within  the  corporate 


purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Tenaska 's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  May  31. 
1994.  Copies  of  the  full  text  of  the  order 
are  available  from  the  Commission's 
Public  Reference  Branch,  Room  3308, 
941  North  Capitol  Street  NE. 
Washington,  DC  20426. 
Lois  D.  Cashell. 
St^rftary. 

|FK  Dot.  94-11769  Filed  S-13-M4:  HA5  .iiill 
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[Docket  No.  RP94-97-002J 

Transwestern  Pipeline  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

MdV  10,  1!»94 

Take  notice  that  on  May  5, 19H4, 
Transwestern  Pipeline  Company 
(Trans we,stern)  tendered  for  filing  as 
part  of  its  FERC  Cas  T.iriff.  Se(  ond 
Revised  Volume  No.  1,  the  following 
tariff  sheet,  to  be  effective  June  fi,  1094: 

2at)  Revised  Sheet  No,  148 

Transwestern  states  that  the  tariff 
sheet  revises  Transportation  Service 
Agreement— Form  N,  Operator 
Balancing  Agreement,  Sheet  No.  148  in 
order  to  revise  the  Index  Price  ( ontained 
therein.  These  revisions  will  allow  an 
operator  to  elw:t  (for  a  period  of  at  least 
one  year)  to  utilize  the  publisiied  prices 
for  gas  from  one  basin  or  two  basins 
(rather  than  the  .standard  Operator 
Balancing  Agrt^ement's  (OBA)  thnre 
basins)  if  such  basin  or  basins  is/are  the 
source  of  all  of  ihe  gas  covered  by  the 
operator's  OBA.  In  addition,  the  exi.sting 
price  rpfennures  are  corrected  and  the 
OBA  is  revised  to  provide  for  the 
inclusion  of  additional  genenlly 
accepted  available  industry  publications 
in  calculating  the  Index  Price. 

Tran.swestern  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
customers,  interested  sliil»^ 
commissions,  and  all  paities  to  this 
proceeding. 

Any  person  desiring  i  i  protest  said 
filing  should  file  a  proie-i  with  the 
P'ederal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.,      • 
Washington.  DC  2042H.  in  accordance 
with  Rule  211  of  the  Comiiiission's 
Rules  of  Practice  and  Procedure,  All 


such  protests  should  be  filed  on  or 

before  May  17,  1994,  Protests  will  be 

considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  procwding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  publii 

inspection. 

Linwood  A.  Watson.  Jr., 

Acting  St^rn'tary. 

IFR  Doc,  94-11776  Filed  S-13-'l4   ft  4r,  .im; 
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[Docket  No.  RP94-234-000] 

Transwestern  Pipeline  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

M.iy  10.  19*J 

Take  notice  that  on  May  5.  1994. 
Transwestern  Pipeline  Company 
(Transwestern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Rovi.sed  Volume  No.  1,  the  following 
tariff  sheets,  to  be  effective  fune  n.  1994 

Effective  June  6, 1994 

6fh  Re\  ised  Shwt  No,  5A.n4 
2iid  Revised  Sheet  No  49 
3ril  Revised  Sh<>et  No.  SI 
5!h  Ri'viscd  Sheet  No.  64 
3rd  Revised  Sheet  No.  72 
1st  Revis.-d  Sheet  No.  72 A 
lUh  R.'vised  Sheet  No.  Ho' 
4th  Revis.-d  Sheet  No.  80A 
4th  Reviscid  Shttet  No.  HOB 
Original  Sh'>et  No.  HID 
Original  She<>t  No  HlE 
3rd  RnvJM^d  Sheet  No.  92F 
Original  Shw't  No  '.)5B 
Ivt  Kevisfd  Sheet  No.  M.S 
1st  Revised  Sheet  No.  9SA 
2!id  Revised  Sheet  No.  9.SB 
Original  Sheet  No.  95B.1 
2nd  Re\is.!d  Sheet  No.  9.";C 
Isf  Revised  Shwt  No.  950 
1st  Revised  Sheet  No  9,'it: 
1st  R.'viM'd  Sheet  *..i.  <ir>F 
2iid  Revi.sed  She.-l  \o.  9f")(; 
2nd  Revised  Sh<-i-i  \ii.  95H 
1st  Revised  Sheel  \u  9.'jH.1 
1st  Revised  Shee'  \i.  951 
1st  Revised  Sheet  \...  951 
1st  R.'vised  Shot  'Vii.  95K 
1st  Revi,s,d  Sh  -t  \o,  95L 
1st  Revised  Sh-  •  r  \<i,  9riN 
Ist  Revised  ,Srf  ■:  No.  950 

1st  Revi.sed  St '  \o,  95P 

nth  Revised  S' .<>■>.  Nos.  96-104 
2r.d  Revised  St-.  I  \o.  115 
2nd  Revised  S'  ■•. ;  \o.  116 
Sth  Revis.>.J  S'  ■  '  \.i.  147 
2nd  Revised  .St,,-;  -.o.  149 
1st  Revised  SI.'  "1  ':.>  152 

Transvyest'  ni  -.-..ites  that  the  tariff 
sheets  cont.iiii  revisions  ri'lating  to  the 
one-year  review  (d  Transwestern 's  Order 
No.  fi3()  n;striii  tiiriiig  proceeding. 
Specifiially.  rr.inswestern  is  modi' . 
its  tariff:  (i)  Ti  tJiipi'ive  and  streani'  .■ 
the  capacity  rvlej.sH  program,  (ii)  to  .. 
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i.rovi.sions  ()«rtaining  to  the  KBB 
interactivity  function,  (iii)  to  aUow 
Transwestwrn  to  maintain  hetter  control 
of  its  system,  and  (iv)  to  reviso  certain 
miscellaneous  provisions,  as  set  forth  in 
its  tariff  filing. 

In  lifjht  of  actual  experience  under 
Transwestem's  capacity  release 
program.  Transuestern  states  that  it 
proposes  to:  (i)  Shorten  the  timeline  for 
releases  for  one  to  three  months,  (ii) 
provide  for  partial  day  capacity  releases, 
(iii)  revise  the  minimum  nntic;e 
revisions  so  that  such  do  not  apply  to 
pre-arranged  deals  at  ma.ximuni  rates. 
(iv)  collapse  the  iNotice  of  Available 
(Capacity  and  Notice  of  Original 
Transaction  into  one  notice  caJLe'd  an 
Offer  to  Release  Capacity,  (v)  delete 
Form  C.  (vi)  revise  the  term  section  ot 
Form  D— Capacity  Release  Agn;ement. 
and  (vii)  rtni.se  certain  miscellaneous 
capacitv  release  provisions  as  explained 
in  its  tariff  filing.  Such  modifications 
will  simplify  Transwesfern"s  capacity 
release  program  and  make  if  more  user- 
friendly. 

With  respect  to  Transwestem's  EEIB. 
Transwestem  states  that  it  proposes  to: 
(i)  Add  provisions  relating  to  the  EBB 
interactivity  fvinclion  (i.e.  direct  posting 
of  Offers  to  Release  Capacity  and  bids), 
(ii)  delete  provisions  regarding  the 
posting  of  buy-sell  arrangements,  and 
(iii)  delete  provisions  relating  to  a 
shipper's  posting  of  a  request  to 
purcha.se  supplies. 

With  respect  to  operational 
provisions.  Transwestern  submits  that 
the  following  tariff  modifications  will 
enable  it  to  maintain  better  control  of  its 
system.  In  light  of  actual  experience 
under  Order  No.  63fi.  Transwestem 
proposes  to:  (i)  Decrease  the  tolerance 
level  in  its  Operator  Balancing 
.•\grt!ement  ("OBA").  (ii)  provide 
additional  incentives  for  the  timely 
resolution  of  imlwlances.  (iii) 
ac(X)mmodate  parties  who  wish  to  be 
aggregators  for  OBA  purposes,  (iv) 
provide  for  an  Alert  Day  in  the  event  of 
operational  distress,  (v)  provide  for  real- 
time nominations  by  shippers,  and  (vi) 
t:hang(;  the  operator  confirmation 
deadline  form  .5:00  p.m.  to  2:00  p.m. 
Central  time. 

Finally.  Transwestern  is  making 
certain  miscellaneous  tariff  revisions 
relating  to:  (i)  The  now-obsolete  FTS-2- 
cost-based  sales  rate,  (ii)  the  definitions 
of  "day"  and  "month",  (iii)  errors  in 
billing  and  prior  pieriod  adjustments, 
(iv)  nominations  of  receipts  and 
deliveries,  and  (v)  pre-OBA  shipper 
imbalance  provisions,  as  explained  in 
more  detail  thert;in. 

Transwestern  states  that  copies  of  the 
'iiing  were  stirved  on  its  gas  utility 
i:ii.stomers.  interested  state 


conmiissions.  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  R25 
North  Capitol  Street.  NE..  Washington, 
DC  2042fi.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Frai:tice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  May  17.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  ihe  appropriate  action  to  b«? 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  prrx:eeding. 
Any  persons  wishing  to  become  a  party 
nui.st  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
AitinaStHrrelnry. 

IFR  Doc.  94-11777  Filed  5-13-«4;  8;4.S  ,im| 
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[Docket  No.  GT94--»1-000] 

Wiltiston  Basin  Interstate  Pipeline  Co., 
Compliance  Filing 

May  1.0.  1994 

Take  notice  that  on  May  .t,  1994. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  F'ERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  the 
following  revi.sed  tariff  sheets,  to 
become  effective  May  S,  1994: 

.Second  Revi.sed  Sheet  Nos.  779  thnmgh  795 
.Second  Revised  Sheet  Nos.  825  through  828 
Third  K('vlse<i  Sheet  Nos.  829  thnmgh  830 
.Sw;niid  Revised  Shwt  Nos.  831  through  832 
Thirc  Ri;vi.se<i  Sheet  No.  833 

W  lliston  Basin  states  that  the  revised 
tarifi  sheets  are  being  filed  to  update  its 
Mast:ir  Receipt/Del iver\-  Point  List. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator)-  Commission.  H25 
North  Capitol  Street.  NE..  Wa.shington 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  3H.S.211 
and  38.5.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  17.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  pro<;eeding  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 
available  for  public:  inspection. 
Linwood  A.  Wat.son.  )r.. 

Acting  Sttrftary. 

IFK  D()(.  94-11771  Filed  5-1.3-94;  H;4")  ami 

8ILLINO  CODE  6717-01-M 

Otfice  of  Energy  Research 

Energy  Research  Financial  Assistance 
Program  Notice  94-17;  Medical 
Applications  Program 

AGENCY:  U.S.  Department  of  Energv 

(DOE). 

ACTION:  Notice  inviting  grant 

applic:ations. 

SUMMARY:  The  Office  of  Health  and 
Environmental  Researc;h  (OHER)  of  the 
Office  of  Energy  Research  (ER).  U.S. 
Depai-tnient  of  Energy,  announces  its 
interest  in  receiving  applic;ations  to 
support  one  specific  research  area. 
Receptor-Targeted  Cancer  Imaging  and 
Therapy  with  Genetic;ally  Modified 
Radiolabeled  Probes,  within  the  Medical 
A[)plic;ations  Program.  The  research 
applications  should  address  the  u.so  of 
antibody-based  molecular  strategies  to 
dcAelop  new  radiolabeled  molecides 
which  will  significantly  advance  the 
c:urrent  state  of  tumor  imaging  and 
therapy  for  potential  human  use. 
Appropriate  consideration  should  be 
given  to  receptor  mediated  loc:aliziition 
and  stability  of  the  administered 
molecular  form  in  vivo,  its  rate  of 
(:learanc:e.  selective  delivery  to  the  target 
in  high  yield  with  target-bindirig 
affinity,  and  specificity  and  sclec;tivity 
for  effective  in)aging  and  killing  of 
c;ancer  niicrometastases.  A  well 
integrated  multi-disciplinary  team  effort 
combining  the  areas  of 
radiopharmaceutical  chemistry, 
molecular  immunology,  and  oncologic 
nuclc^ar  medicine  to  achieve  the 
projected  goals  will  be  important. 
DATES:  F'ormal  applications  submitted  In 
response  to  this  Notice  must  be  recei\"ed 
4:30  p.m.,  EDT,  September  1,5.  1994,  to 
be  accepted  for  a  merit  review  in 
November  1994.  and  to  permit  timely 
c;onsideration  for  award  in  Fiscal  Year 
1995. 

ADDRESSES:  Formal  applications 
referencing  Program  Notice  94-17 
should  be  forwarded  to:  U.S. 
IDepartment  of  Energv,  Office  of  Finergy 
Research,  Acquisition  and  A.ssistance 
Management  Division,  ER-64  (GTN), 
Washington,  IX:  20585,  Attn:  Program    ' 
Notic:e  94-17.  The  following  address 
must  be  used  when  submitting 
applications  by  U.S.  Postal  Service; 
Fixpress  Mail,  any  commercial  mail 
delivery  service,  or  when  hand  carried 
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jy  tht'  .i;.i)!.r.:iit.  I  I.S.  Department  of 
iiinerg; ,  ( MTicc  of  Knorgy  Research. 
Acqui>it!')ji  ,111(1  .Assistance 
Vlanag'-'iicnt  Division,  ER-64.  19901 
jermaiitoui)  Koad.  Germantown. 
Vlaryla-  '!  ^';i(',74 

=0R  FURTHER  INFORMATION  CONTACT:  Dr. 
^rem  C.  .Sriv.i.st.iva,  Office  of  Health  and 
irivironnnT.!.(!  Research,  ER-73.  U.S. 
Department  (j.  1  nergy,  GTN. 
Washington.  D  C.  20585,  telephone: 
301)90:^-4071 

5UPPLEMENTAPY  INFORMATION:  Potential 
jpplicaiU^  are  strongly  encouraged  to 
submit  a  brief  preapplication  in 
iccordance  with  10  CFR  600.10  (d)(2), 
which  consists  of  two  or  three  p,-»pt:s  of 
larrative  describing  the  research  project 
abjectives  and  methods  of 
jccomplishinenl.  These  will  be 
•eviewed  relati\'e  to  the  scope  and 
•esearch  objectives  of  the  Medical 
^pplications  Program.  Preapplications 
•eferenring  Program  Notice  94-17 
;hould  be  received  by  June  15.  1994. 
md  sent  to  Dr.  Prem  C.  Srivastava, 
Office  of  Health  and  Environmental 
Research,  ER-73,  Department  of  Energy. 
jTN.  Washington,  DC  20585.  FAX: 
301)  903-0567.  Telephone  and  FAX 
lumbers  are  required  to  be  part  of  the 
ireapplication.  A  response  to  the 
jreapplications  discussing  the  program 
elevance  of  a  formal  application  will  be 
communicated  by  Jul;,  15.  1994. 

It  is  anticipated  that  approximately  $3 
nillion  will  be  available  for  grant 
iwards  during  FY  1995  contingent  upon 
ivailcbility  of  appropriated  funds, 
'revious  awards  have  ranged  from 
ilOO.OOO  per  year  up  to  S400.000  per 
/ear  with  terms  lasting  up  to  3  years, 
jimilar  award  sizes  are  antic  ipated  for 
lew  grants.  Funding  of  multiple  year 
lew  grant  awards  is  expected,  and  is 
ilso  contingent  upon  availability  of 
imds. 

Information  about  development  and 
;ubmission  of  applications,  eligibility 
imitations,  evaluation  and  selection 
)rocess,  and  other  policies  and 
)rocedures  may  be  found  in  the 
Application  Guide  for  the  Office  of 
Energy  Research  Financial  A.ssistani  e 

:  'rogram  and  10  CFR  part  605.  The 

,  Application  Guide  is  available  from  the 
Office  of  Health  and  Environmental 
(esearch,  ER-73,  U.S.  Department  of 
:nergy,  (GTN),  Washington,  DC  20585. 

'  'elephone  requests  may  be  made  bv 

(ailing  (301)  903-5349." 

The  Catalog  of  Federal  Dnmcslit 
Assistance  Number  of  this  program  is  Hi. 040. 
I  >.D.  Mayhew, 

I  Wrer for,  Office  nfManagi'imnl.  Offu i-  of 
r.iwrgyRt^seanh 
FR  Doc.  94-11867  Filed  5-11-04:  h  45  ami 
I  tlLING  CODE  645(M)1-P 


Office  of  Fossil  Energy 

[Docket  No.  FE  CSE  94-6— Certification 
Notice— 134] 

Michigan  Power  Limited  Partnership 
Notice  of  Filing  of  Coal  Capability 
Powerplant  and  Industrial  Fuel  Use  Act 

AGENCY:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTION:  Notice  of  filing. 


summary:  On  May  6,  1994,  Michigan 
Power  Limited  Partnership  submitted  a 
coal  capability  self-certification 
pursuant  to  section  201  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978,  as  amended. 
ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Fuels  Programs,  Fossil  Energy,  Room 
3F-056,  FE-52,  Forrestal  Building.  1000 
Independence  Avenue  SW., 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Powerplant  and  Industrial  Fuel  U.se 
Act  of  1978  (FUA),  as  am.ended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  o\vner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certif\-,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  poweqilant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of 
May  6,  1994.  The  Secretary  is  required 
to  publish  a  notice  in  the  Federal 
Register  that  a  certification  has  been 
filed.  The  following  owner/operator  of  a 
proposed  new  baseload  powerplant  has 
filed  a  self-certification  in  acccordance 
with  section  201(d). 
OWNER:  Michigan  Power  Limited 
Partnership  Houston,  Texas. 
OPERATOR:  Destec  Operating  Company 
Houston,  Texas. 

LOCATION:  Township  of  Pere  Marquette, 
in  Mason  County  adjacent  to  Ludington. 
Michigan. 

PLANT  CONFIGURATION:  Combined  cycle 
cogeneration. 
CAPACITY:  123  megawatts. 
FUEL:  Natural  gas. 

PURCHASING  UTILITIES:  Consumers  Power. 
IN-SERVICE  DATES:  Late  1995. 


Issued  in  Washingto'i.  !)(..  May  11.  1004 
Anthony  J.  Como, 

Director.  Office  of  Cool  &  Elt'ctririty.  Offirt 
of  Fuels  Programs,  Office  ofFosi-i!  Enernv. 
[FR  Doc.  94-11864  Filed  5-13-94:  «:45  anil 
BILLING  COOE  MS0-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4882-9] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICRl 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  Thi' 
ICR  describes  the  nature  of  the 
information  collection  and  its  expec  ted 
cost  and  burden. 

DATES:  Comments  must  be  s;'hniitted  on 
or  before  June  15,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  to  obtain  a  cops 
of  this  ICR,  contact  Sandy  Farmer  at 
EPA  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Prevention,  Pesticides  and 
Toxic  Substances 

Title:  Notification  of  Stored  Pesticides 
with  Canceled  or  Suspended 
Registration  L'nder  section  Bfg)  of  the 
Fecieral  Insecticide,  Rodenticide  and 
Fungicide  Act  (FIFRA).  (EPA  #  1519.03: 
OMB  #  2070-0109).  This  is  a  request  for 
an  extension  of  the  expiration  date  of  a 
currently  approved  collection  with  no 
changes. 

Abstract:  Section  6(g)  of  the  FIFRA 
requires  anyone  who  holds  a  pesticide 
product  with  a  canceled  or  suspended 
registration,  to  provide  the  EPA  and 
State  Lead  Agencies  with  the  following 
information: 

(1)  The  identity  and  address  of  the 
company  submitting  FIFRA  6(g) 
information; 

(2)  Name  and  telephone  number  of  a 
contact  person  in  the  company. 

(3)  Any  active  ingredient  of  the 
pesticide  subject  to  the  FIFR.A  sec  tion 
6(g)  requirement; 

(4)  The  relationship  of  the  company  to 
the  pesticide  subject  to  section  6(g)  (i.«' 
exporter,  producer,  pesticide  product 
registrant,  applicant  for  registration, 
applicant  for  or  holder  of  an 
Experimental  Use  Pennil  (EIT"). 
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commorcial  applicator,  distributor, 
retailer,  etc.); 

(.■i)  The  street  address  ot'each  location 
owned/ leased  or  operated  in  the  United 
States  by  the  submitter  where  the 
(  anceled  or  suspended  pesticide  is  held; 

(6)  For  each  location  listed,  the 
quantity  of  canceled  or  suspended 
pesticide  listed  by  the  number  of  units 
of  each  size  container  iuui  by  LTA 
rejiistration  number:  and 

(7)  For  each  location  !isti>d.  the  total 
quantity  of  canceled  or  suspended 
pesticide  product. 

The  KPA  and  the  State  L(;ad  Agencies. 
use  the  information  to  monitor 
compliance  with  the  FIFRA.  and  to 
ensure  safe  stora^,e  and  distribution  ol 
pesticide  produf:ts  with  canceled  or 
suspended  registration. 

Burden  Siateini^nt:  The  public 
n;porting  burden  fo."-  this  collection  of 
information  is  estimated  to  average  RO 
minutes  per  rt;sponse  annually.  This 
estimate  includes  the  time  to  review 
instnictions,  search  for  existing  data 
lources.  gather  and  maintain  the  data 
net*ded,  and  coiiiplete  and  review  the 
collection  of  information. 

ntfspnndf'nts:  Holders  of  canceled  or 
suspended  rei^istratinii  of  pe.slicide 
jiroducts. 

~  Estimntf^d  '\'umhti  of  Rfspondenta: 
156.000. 

[■:stimciti-d  >Jiinihrr  of  Hrsponst's  ptr 
lifspondfuits:  1. 

Estiniatt'd  Total  Biirdt^n  on 
lirspondcnts:  156,000  hours. 

Frt^qiiency  of  Colhction:  On  o<;casion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer.  U.S.  Environniental 

Protection  Agency,  Information  Poli(  y 

Branch  (2136).  401  M  Street,  S\V., 

Washingion.  DC  20460. 
and 
Mattliew  Mitchell.  Office  of 

Manag'^nient  and  Budget.  Office  of 

Information  and  Regulatory  Affairs. 

725  17th  Street,  N\V.,  Washington.  DC 

20530. 

Dated:  M.iV  6,  1994. 
Paul  Lapsley. 

Dini  tor,  I1('f;ulatnry  Manngtnifnt  Division 
ICK  r)()(..  94-1  IH-Jofrilod  .5-13-94:  8:45  ami 
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(FRL-»e85-1J 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Prole<:tion 
As(Micy  (EPA). 
fCTtON:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  ft  srq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collet;tion  and  its  expected 
c:(!st  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  befoi-e  June  15,  1904. 
FOR  FURTHER  iNFORMATION  CONTACT:  For 
further  information,  or  to  obtain  a  copy 
of  this  ICR,  contact  SiUidv  Fanner  at 
KPA  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

OfTice  of  Prevention,  Pesticide  and 
Toxic  Sub:>tances 

Title:  Sirotion  8(a)  Chemical-Specific 
Rules  U:PA  ICR  No.:  1 19».04:  OilB  No.: 
2070-0067).  This  is  a  request  for 
t^xte!lsi()n  of  the  expiration  date  of  a 
t;urrently  approved  collection. 

Ahstnirt:  Section  8(0)  rules  of  the 
Toxic  Substances  Control  A!:t  ( TSCA), 
recjnire  persons  to  report  to  the  EP;\  if 
liu;y  manufacture,  import,  or  process  or 
propose  to  manufacture,  import,  or 
process  chemical  substances  or  mixtures 
identified  in  the  TSCA  .section  8(a) 
rules.  Information  that  EPA  may  require 
includes,  but  is  not  limittid  to.  chemical 
names,  production  volumes,  use 
categories,  byproducts  of  ch'-unical 
production,  data  on  deaths  and 
environmental  effects,  exposure  data 
and  disposal  information. 

The  Agency  uses  these  data  to 
monitor  the  production,  importation, 
and  uses  of  the  identiHed  chemical 
substance  or  mixture  and  to  regulate  as 
appropriate. 

Dnrdfu  Statfment:'Y\\^  burden  for 
this  collection  of  information  is 
estimated  to  average  about  65.8  hours 
jjer  response  for  reporting,  and  .3  hours 
per  recordkeepor  annually.  This 
estimate  includes  the  time  needed  to 
review  instructions,  gather  the  data 
needed,  and  review  the  collection  of 
informaiion. 

/^*'.s/)o;ide/if.s;Manufa<.furers. 
importers,  or  processors  of  chemical 
substanci!S. 

Estimati'd  No.  of  Ruspr.ndents:  4. 

Estinatcd  No.  of  Httsponsts  Pvr 
Btfsp(uid''rit:  1. 

E.'itiniatud  Total  Annual  Burdvn  on 
Bi'spondtnis:  275  hours. 

Fn'qv.rncy  of  Collection:  On  occasion. 

.Send  comments  re^iarding  the  burden 
estimate,  or  any  other  aspect  ot  tin; 
information  col!e<:tioM,  iiicluding 
suggestio!is  for  rt;ducii!g  the  burden  to: 

.Sandy  Farmer,  U.S.  Environmental 
Protection  Agency.  IrJormation  Policy 


Branch  (PM  223 Y).  401  M  .Stn-e!,  S\V  . 

Washington.  DC  20460 
and 
Matthew  Mitchell.  Office  of 

Management  and  Budget,  (Office  of 

Information  and  Regulatorv  .-Mfairs, 

725  17th  Street,  NW.,  Washington,  DC 

20530. 

n.itci:  Miiv  6.  Kl'M. 
PhuI  l.apsiey. 

Director.  Rf^iildtory  MunagHment  Dnitiinn. 
\VR  U()<:.  94-nB;»l  Fil<!<i  5-n-94;  fi:4r.  .imj 
BILUNG  CODE  6S60-60-M 

[FRL^;884-9] 

Disclosiire  of  Confidential  Business 
Information  Obtained  Under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  to  EPA  Contractor  Techlaw,  Inc. 

AGENCY:  Environmental  Protection 

.Agency  (EPA). 

ACTION:  Notice;  request  for  comment. 

SUMMARY:  EPA  hereby  complies  with  the 
requirements  of  40  CFR  2.. <01(li)  and  40 
CFR  2.;nO(h)  for  authorization  to 
disclo.se  to  its  contractor.  TechLaw,  Inc. 
(hereinafter  "TechLaw")  of  Lakewood. 
Colorailo.  cost  recovery  support 
do<:umentation  for  [h-3  Siiperfund  sites: 
(See  Alta<:hmenl).  This  disclosure 
includes  C^onfiden'ial  Business 
Iidormation  ("CBl")  which  has  Iw-t-n 
submitted  to  EPA  Regic^r.  8.  H;i:'ardc'US 
Waste  Management  Division,  Superfund 
Remedial  Branch.  TechLaw's  office  is 
located  at  12600  We:;t  Colfax  .Avenue, 
suite  C310.  Lakewood.  Colorado  80215. 
FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Marquez,  Superfund  Management 
Branch.  Enviroimientai  Pr()lei:tion 
;\gencv.  Region  8,  909  18th  Strt^et,  suite 
500.  Denver,  Colorado  80202.  (.303)  294- 
715  L 

SUPPLEMENTARY  INFORMATION: 

.Notice  of  Required  Determinations, 
Contract  Provisions  and  Opportunity 
To  Comment 

The  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  ("CERCLA"),  as  amended, 
(commonly  known  as  "'Superfund'") 
requires  the  establishment  of  an 
administrative  record  upon  which  liie 
President  shall  base  the  .sel(H:'iion  of  a 
response  action.  CERCl-A  also  requires 
the  maintenance  of  many  other  records, 
including  those  relevjint  to  co.st 
recoverv'.  EPA  has  enfcn'd  into 
Enforcement  Support  Services  (ESS) 
contract  No.  68-W4-fl(j25  with 
TechLaw  for  managi^ment  ofthe.se 
re<;ords.  EPA  Rej^ion  8  has  determined 
tlial  disclosure  of  CBl  to  Te.;hLaw 
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1-: 


Federal  Register  /  Vol.  59.  No.  93  /  Monday.  May  16.  1994  /  Noticns 


2.'i45.'i 


Miployees  is  necessary  in  order  that 

ey  may  carr)  out  tlie  work  ruquiisted 
i^der  this  contract  with  EPA.  The 
:Ontract  complies  with  all  requirements 
)!■  40  CFR  2.301(h)(2)(ii)  and  40  CFR 
:  310(h).  EPA  Ritgion  8  will  require  that 
(' icli  Te<;hLaw  employee  working  on 
cDSt  recovery  work  sign  a  written 
;reement  that  he  or  she: 

(1)  Will  use  the  information  onlv  for 
I  he  purpose  of  carrying  out  the  work 

M  quired  by  the  contract. 

(2)  Shall  refrain  from  disclosing  the 
formation  to  anyone  other  ih^n  EPA 

uithout  the  prior  written  approval  of 
.« <ich  affected  business  or  of  an  EPA 
i  gal  office,  and 

(3)  Shall  return  to  EPA  nil  copies  of 
e  information  and  any  abstracts  or 

t    tracts  therefrom,  (a)  upon  completion 

the  contract,  (b)  upon  request  of  ihe 
r  'A.  or  (c)  whenever  the  information  is 

I  )  longer  required  by  TechLaw  for 

I I  (rformance  of  work  requested  under 
tfe  contract.  The.se  non-disclosure 

itements  shall  be  n;aintijined  on  file 
I  ith  the  EPA  Region  B  Project  Officer 
fjr  TechLaw.  TechLaw  employees  will 
(  provided  tec:hnical  direction  from 
I'A  contract  management  staff. 
EPA  hereby  advi.ses  affected  j)arties 
lat  they  have  ten  working  davs  to 
<  t  nuneiit  pursuant  to  40  CFR 

M)l(h)(2)(iii)  and  40  CFR  2.310(11). 
(  ummt'nts  should  he  sent  to 

iiviroiunental  Protection  .■^geiicv. 
F  egion  8.  Girol  Macy.  HUWM-SR.  9<t<) 
i  th  St.  Denver.  Colorailu  .S()202. 
3dtf<l:  May  9.  1'W4. 
iji  Ji  McCraw. 

t/;i>,'  nf^ional  Adtnir.istri-.icr 

Ol.ORADO 

R  FORCE  PLANT  P|KS 
.■1J.ARC:0  INC  (CLORE  PLANT) 

I  i;ODERICK  WOOD  PRODl'CTS 
.  iLIFORNL\  GULCH 

C  I  KTiLM  CITY-CLEAR  C.RKIK 
CHEMICAL  SALES  CO 
EJ^.WER  RADIUM  SI  IE 
\GLE  MINE 

II  viCGLN  PARK 

1\\r\  landfill 
.Marshall  landfill 
krx;kv  flats  plant  (lsdoe) 
krx:kv  mountain  arsenal 
sam)  creek  industrial 
smeltertown/kopfers 

StyiUCX^LER  MOUNTAIN 

fM.MITVILLE  MINE 
ll^-AVAN  UR-ANIUM  PROIECT  |LNR)N 

CARBIDE) 


.\  ().\T/\;VA 

A^|!ACONDA  CO.  SMELIER 
HN  LIVINGSTON  SHOP  COMPLEX 
C:  _\RK  FORK  RIVER 
LA.ST  HELENA  SITE 


IDAHO  POLE  CO 

KAUSPELL  POLE  &  TIMBER  CO  LNC 

LIBBY  GROUNDWATER 

CONTAMINATION 
MILLTOWN  RESERVOIR  SEDIMENTS 
MONTANA  POUi:  AND  TREATING 
MOUAT  INDUSTRIES 
SILVER  BOW  CREEK/BUTTE  AREA 

SOUTH  DAKOTA 

ARSENIC  TRIOXIDE  SITE 
MINOT  LANDFILL 

SOUTH  DAKOTA 

ANNIE  CREEK  MINE  TAILINGS 
ELLSWORTH  AIR  FORCE  BASI- 
WHITEWOOD  CREEK 
WILLIAMS  FIFE  LINE  CO.  DISPOSAL 
PIT 

11  AH 

HILL  AIR  FORCE  BASE 
KENNLCO'IT— BINGHAM/SOUTH 

ZONE 
KENNECOTT  TAILINGS/NORTH  ZONE 
MIDVALE  SLAG 

MO.NTICELLO  MILL  TAILI.Nc;S  (DOE) 
MO.NTICELLO  R,-\DIOACTIVrLY 

CONTAMIN  PROPS 
.ML'RR.-\Y  SMELTER 
OGDEN  DEFENSE  DEPOT 
PLTROCHEM  RECYCLING  COi^' 

EKCJTEK     • 
PORTI„\ND  CEMENT  (KILN  DUST  =2  Sc 

f?,) 
RICHARDSC3N  FLAT  T.\ILIN(;S 
ROSE  PARK  SLLTIGE  PIT 
SANDY  S.MELTER  SITE 
SHARON  STEEL  (MIDVALE  TAILINGS) 
TOOELE  ARMY  DEPOT  (NORTH 

AREA) 
UTAH  POWER  &  LIGHT/AMERICAN 

BARREL 
WASATCH  C:HEM1CAL  CO.  (LOT  0) 

iV)'(n//.VG 

n.XXIER  UNION  PACIFIC  Tli: 
TRilATING 

f.e.  warren  air  force  base 
.my.sti:rv  bridge  at  hwy  20 

!FR  n.«    <M-nfi:t2  Filed  5-i;t-ui:  H:4.-)  iiinl 

BILLING  CODE  6S6a-«(M> 


(FRL-i884-8] 

Waste  Analysis  Plans  (WAP)  Guidance 
Manual:  the  Resource  Conservation 
and  Recovery  Act  (RCRA) 

AGE.NCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of  Waste 
.Xnalvsis  Plan  Guidance  Manual. 


of  Waste  Programs  Enforcement  for 
facilities  that  generate,  tn-at.  store,  and 
dispose  of  hazardous  wastes.  RCR,^  was 
the  first  federal  law  to  address 
hazardous  waste,  and  was  designed  to 
ensure  lliat  the  generation, 
transportation,  treatment,  storage  and 
disposal  of  hazardous  wastes  are 
conducted  in  a  manjier  that  "protec.ts 
human  healtli  and  the  environment". 
The  cornerstone  of  the  program,  is  the 
ability  of  facility  personnel  to  properly 
identify  their  waste.  The  guidance 
manual  is  d»^sig.■led  to  assist  the 
n-gulated  community,  permit  writers 
and  enforcement  officials  b\ 
establishing  criteria  to  i)roperlv  evaluate 
and  pre[)are  RCRA  waste  analysis  plans. 
ADDRESSES:  Copies  of  the  Waste 
.\nalysis  Plan  Guidance  M.inual  F'.)4- 
ITAA-FFFF  may  be  obtained  bv 
visiting  the  RCR,\  Docket.  The  RCR,^ 
docket  is  located  in  room  M2tSJ6  at  EP,\ 
Ih-adquarters.  401  M  Street  SU'., 
Washington.  DC  20460.  It  is  open  from 
n  a.m.  to  4  p.m..  Monday  through 
Friday,  except  on  Federal  holidays.  The 
public  must  make  an  apjiointment  to 
re\  iew  docket  materials.  Ckiil  (202)  2M)- 
0327  for  appointments.  Copies  cost  0.  I.t 
per  page.  In  addition,  this  document  is 
available  for  pun;hase  through  the 
National  Techni'UTl  Information  S«!rvii  e 
(NTIS).  U.S.  Department  of  Commene. 
Spri:)gheld.  Virginia  22101.  al  (703) 
487-4000.  Waste  Analysis  Plan 
Guidance  Manual  (NTIS  «PB't4-Of>,3- 
003). 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  cnntad  Ihe  RCR.'\ 
Hotline  at  (800)  424-q346  toll-free  or 
(703)  020-9810  locally.  For  informatio!i 
on  specific  aspeits  of  the  guidance 
manual,  contact  Jim  Thompson  at  (202) 
200-226S,  RCR.A  Enforcement  Division 
(."i.">03).  U.S.  Environmental  Protection 
.•\gencv.  401  M  Stx<H!t  SW..  Washington, 
DC  20400. 

D.itrt):  April  S.  14>»4 
.Samuel  Coleman. 

A(  tini;  lh-pii:\  Oireifor.  Oilirf  of  llVi^fc 
Prr;^riim!.  Enforctrnpnt 

IKK  D.M  .  94-1 1829  Fil.'ri  r,-i:i-94:  K:4'.  ;im| 
BILLING  CODE  6560-«M> 


SUMMARY:  The  Environmental  Protection 
Agency  announces  a  revision  of  the 
Octolwr  1984  Waste  Analysis  Plan 
Guidance  Manual.  This  giiidan(.e 
doctmient  was  developed  by  the  Office 


(OPP^0783;  FRL-4778-6) 

Receipt  of  a  Notification  To  Conduct 
Small-Scale  Field  Testing;  Genetically- 
Altered  Microbial  Pesticide 

AGENCY:  Environmental  Protec  '.inn 

Agency. 

ACTION:  Notice. 

SUMMARY:  EPA  has  received  from 
.Agri  Virion  Inc..  of  New  York,  a 
notifitalion  of  intent  to  conduc  1  a  small- 
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scale  field  test  involving  the  genetically- 
altered  (polyhedrin-minus)  Aiitographa 
ralifornica  nuclear  polyhedrosis  virus 
(ACNPV).  AgriVirion  intends  to  test  the 
pesticide  on  cabbage  in  Nev.-  York.  The 
target  pest  for  these  field  trials  is  the 
cabbage  looper. 

DATES:  Written  comments  nylst  be 
received  on  or  before  June  15.  1994. 
ADDRESSES:  Comments  in  triplicate, 
must  bear  the  docket  control  number 
OPP-50783  and  be  submitted  to:  Public 
Docket  and  Freedom  of  Inforniation 
Section,  Field  Operations  Division 
(750fiC),  Office  of  Pesti(  ide  Programs. 
Fnvironmeatal  Protection  Agemv.  401     , 
M  St..  SVV.,  Washmgton.  DC  2fWnLl.  In 
person  bring  comments  to:  Rm.  24fi.  CM 
«2.  1921  Jefferson  Davis  H;:.;h\vrty. 
Arlington,  VA. 

Information  submitted  in  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marki!.;:;  any 
part  or  all  of  that  information  as 
"Confidi^'ntial  Business  Informaticn" 
(CBI).  Inform.ation  so  marked,  ui!!  not 
be  disclosed  ext  ept  in  an  ordancu  with 
procedures  set  forth  i:.  40  CFR  port  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  siibmit'ed  for 
inf:lusion  in  the  public  rt-cord. 
Information  not  marked  cor.fidtntial 
may  be  disclosed  publicly  by  HPA 
without  prior  notice  tc  the  submitter. 
Information  on  the  proposed  test  and  a!! 
uritten  comments  will  be  available  for 
public  inspection  in  Rm.  246  at  the 
Virginia  address  giv^-n  above,  from  H    • 
a.m.  to  4  p.m.,  Monday  through  Frida;.. 
ex(  hiding  legal  holidavs. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail  Phil  Hutton.  Produi  t  Manager 
(PM)  18,  Registration  Di\  ision  {7.sn.5C!. 
Office  of  Pesticide  Programs. 
Environmental  Protection  .Agen(  v.  401 
M  St.,  SVV.,  Washington.  DC' 20460. 
Office  location  and  telephone  number: 
Rm.  213,  CM  #2.  1921  Jciferson  Da\  is 
Highwav.  Arlington.  WA  (70:i-:^0'.- 
7690). 

SUPPLEMENTARY  INFORMATION  .^ 
r.otific.ation  of  intent  to  c  onducf  small- 
scale  field  testing  pursuant  to  FPAs 
Statement  of  Policy  entitled.  "Microbial 
Products  Subject  to  the  Federal 
Insf'clicide.  Fungicide,  and  Rodent i^id^' 
Act  and  the  Toxic  Substances  Con'rol 
Act,"  published  in  the  Federal  Register 
of  June  26.  1986  (,S1  FR  23313),  has  hern 
received  from  AgriVirion  hn;.  of  New 
York.  The  purpose  of  th^'  proposed 
testing  is  to  evaluate  the  efficacy  of  the 
genetically-altered  A(  N'PV  under  field 
conditions  on  cabbage  in  New  York.  The 
target  pest  for  these  field  trials  is  the 
cabbage  looper.  A  2  acre  test  site  will  be 
treated  twice  this  growim;  season:  all 
•-►  V>^d  crops  will  be  dest; iMd 


Following  the  review  of  Agri Virion's 
application  and  any  comments  received 
in  n^sponse  to  this  Notice.  EPA  will 
decide  whether  or  not  an  experimental 
use  permit  is  required. 

List  of  Subjects 

Environmental  protection. 

Dated:  April  27.  1994. 

Stephanie  R.  Irene, 

Acting  Dirfctor.  Bt^'^istration  Division.  Office 
of  Pesticide  Programs. 

jFK  Doc  94-11833  Filed  5-13-94:  8:45  .iTil 
BILLING  CODE  6560-60-F 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Open  Season;  Thrift  Savings  Plan 
Elections 

AGENCY:  Federal  Retirement  Thrift 
Investment  Board. 
ACTION:  Notice. 


SUMMARY:  The  Federal  Retirement  Thrift 
Investment  Board  (Board)  in  its 
regulation  at  .5  CFR  1600.2  provides  that 
notice  will  he  given  of  the  beginning 
and  ending  dates  of  a!!  open  .seasons  (as 
defined  at  .=)  CFR  1600.1)  which  are 
subsequent  to  the  oper^  season  ending 
on  July  31.  1987.  The  Board's  next  open 
season  will  commence  on  May  15.  1994. 
and  will  end  on  August  1.  1994.  The 
election  period  (as  defined  at  5  CFR 
1600.1)  covered  by  this  open  season 
extends  from  July  1,  1994  through 
August  1,  1994.  The  open  season  and 
the  election  period  are  being  extended 
through  August  1,  1994  he<  ause  July  31. 
1994  falls  on  a  Sund.'y 
FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Petrick,  (202)  942-1661 . 

D.itfd:  M.iV  11,  )  ''<4 

Roger  VV.  Mehle. 

Executive  Director. 

|FK  Doc.  94-118^2  Fi)".l  5-1 3-^-!;  H.45  .ini) 

BILLING  CODE  676C-0^-M 


GENERAL  SERVICES 
ADMINISTRATION 

Inter-City  Telecommcnications 
Services 

ACTION:  Notii  e  for  Request  for  Posl- 
FTS2000  Ideas/Comment:^ — Inter-city 
Telecommunications  Services — Public 
Review  of  the  ■Post-FTS2000 
Acquisition  Alternatives  White  Paper" 
released  on  April  29,  1994.  and  other 
Post-FTS2000  dc(  uments. 

SUMMARY:  The  Federal  government 
rurrenflv  satisfies  its  inter-i  itv 


telecommunications  services  through 
the  FTS2000  program.  The  existing 
FTS2000  contracts  will  expire  in  1998. 
As  a  part  of  the  continuing,  open 
di.scussion  related  to  the  po.st-I-TSZOOO 
provision  of  telecommunications 
services  to  Federal  government  users, 
the  government  hereby  advises 
interested  parties  of  the  following 
opportunities  to  participate  in  this 
discussion.  The  government  released  a 
report  entitled,  "Post-FTSZOOO 
Acquisition  Alternatives  White  Paper  " 
on  April  29,  1994.  The  report  addresses 
the  solicited  submissions  from  industry 
and  other  parties  regarding  the  various 
approaches  available  for  provisioning 
te.lecommunications  services  for  the 
post-FTS2000  environment.  This  report 
was  prepared,  as  a  framework  for  further 
study,  by  the  Acquisition  Working 
Group,  0  subcommittee  of  the 
Interagency  Management  Council.  At 
present,  the  government  plans  that  the 
report  will  be  available  for  public 
viewing  in  the  General  Services 
Administration  Bid  Room  and 
f;le(.tronically  via  the  Internet  (see  beiov. 
for  access  information).  The  government 
also  plans  to  make  available  at  these 
sites  other  post-FTS20()0  documents, 
including  the  report  entitled. 
"Networking  for  a  Reinvented 
Government:  Federal 
Telecommunications  Requirements  and 
Industry  Technology  Assessment."  The 
government  will  at:t;ept  clarific:ation 
questions  on  the  alternatives 
enumerated  in  the  above  report  through 
May  31,  1994.  Clarification  questions 
may  be  submitted  to  General  Service;- 
Administration,  Attention:  Conf:ept 
Development  Record.  7080  Boeing 
Court,  Vienna,  Va  221B2-39H8.  It  is 
preferred  that  clarification  questions  bt 
submitted  electronically  to  the  Internet 
address,  cdr@post.fts2k.gsa.gov.  The 
government  will  provide  responses  to 
the  clarification  questions  "on  or  about 
July  1,  1994.  At  present,  the  governnieni 
plans  that  the  responses  will  be 
a\aiLble  for  public  viewing  in  the 
(General  Services  Administration  Bid 
Room  and  electronically  \  ia  the  Internet 
(see  below).  The  government  also  plans 
to  make  available  to  interested  parties 
an  analysis  report  of  the  various 
acquisition  alternatives  on  or  about 
August  12, 1994.  The  government  will 
accept  written  comments  on  the 
alternatives  report  and  the  analysis 
report  through  September  23,  1994. 
Written  comments  may  be  submitted  to 
General  Services  Administration. 
Attention:  Concept  Development 
Record,  7980  Boeing  Court,  Vienna.  VA 
22182-3988.  It  is  preferred  that 
romnientr>  be  submitted  elec  tronicallv  i  > 
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;i;  Internet  address  of 
tc  r@posf.fts2k.gsa.gov.  Tlie  goviirnnient 
«l  «3  intends  to  invite  verbal  summaries, 
lif  sed  on  the  written  comments  received 
i:  I  ior  to  August  30,  1994,  to  be 
presented  before  a  Government  Pimel 
c :  nsisting  of  members  of  the 

I  ileragenq/  Management  Council  on 
Siptemt)er  13. 14,  and  15,  1994. 

The  times  and  locations  of  these 
^  :  !sions  will  be  announced  on  or  about 
]  1  y  29,  1994.  As  a  related  matter,  the 
^;:vernment  is  also  interested  in 
r;  :eiving  written  comments  on  the 
i  I  pact  of  the  National  Information 

I I  rastructure's  telecommunications 
ft  regulation  initiatives  on  industry  for 

t  13  post-FTS2()00  environment.  Written 
c:  mments  may  be  submitted  to  General 
S(r\'ices  Administration,  Attention: 
Concept  Development  Record,  7980 
Weing  Court,  Vienna,  VA  22182-3988. 
li  is  pn;ferred  that  comments  be 
s  ibmitted  electronically  to  the  Internet 
a: dress,  cdr@post.fts2k.gsa.gov.  through 
June  10.  1994.  At  present,  the 
government  plans  that  the  comments 
V   II  be  available  for  public  viewing  in 
tiij  General  Ser\'ices  Administration  Bid 
Hdom  and  electronically  via  the  Internet 
(N(e  below)  on  or  about  )uly  15,  1994. 

III  "ormotion  on  the  above  programs  may 
bn  accessed  electronically  via  the 

Ii  I  ernet  in  one  of  two  methods.  Files 
ni  ly  he  downloaded  electronically  via 
aaonymous  FTP  from  post. fts2k.g.sa. gov 
ur  der  the/pub  director^'.  Files  may  also 
b-i  perused  (and  downloaded)  and  full- 
t<  lit  st»aix:hijs  may  be  made  via  a  World 
V 'ide  Web  client  (such  as  Mosaic)  by 
a  ::;essing  our  home  page,  whose  URL  is 
hi  p://post.fts2k.gsa.gov/.  Electronic 
ri!  iponses  sent  to  cdr@'post.fts2k.g.sa.gov 
niiy  be  in  any  of  tlie  following  four 
forinats:  ordinan,-  ASCII:  PostS<.ript; 
ufiencoded  representations  of  Microsoft 
V'prd  (versions  6.0  and  earlier) 
d[i<.uments;  and  uuencoded 
ninresentation  of  Word  Perfect  (version 
f>  6  and  earlier)  documents.  If  you  have 
a  i|\'  questions  regarding  this  notice, 
please  contact  Richard  Kosko  at  Area 
(Jode  (703)  827-5107. 
DATES:  May  31. 1994:  The  cut-off  date 
frtr  clarification  questions  on  the 
alternatives  enumerated  in  the  "Post- 
FTS2()00  Ai:quisition  Alternatives 
White  Paper";  June  10,  1994:  Cut  off 
dfAf.  for  re<jeipt  of  written  comments  on 
tl^e  impact  of  the  National  Information 
Infrastructure's  telecommunications 
deregulation  initiatives  on  industn,'  for 
the  post-FTS2000  environment;  July  1, 
l(i')4:  The  Government  will  provide 
rt  sponses  to  the  5/31/94  clarification 
ijliestions;  July  15,  1994:  Target  date  tho 
".OViirnment  plans  to  display  for  public 
V.  fwing  (GSA's  Bid  Room  and  via 


Internet)  the  comments  received  on  the 
impiict  of  the  National  Information 
Infrdstructure's  telecommunications 
deregulation  initiatives  on  indu.stry  for 
the  post-fTS2000  environment;  July  29. 
lt>94:  Will  annouu(;e  the  times  and 
locations  where  the  Government  Panel 
sessions  scheduled  for  September  13, 
14,  and  15.  1994.  will  be  held:  August 
12.  ]994:On/orabout  8/12/94  the 
government  plans  to  make  available  an 
analysis  report  of  the  various 
acquisition  alternatives;  August  30, 
1994:  The  government  intends  to  invite 
verbal  summaries,  based  on  the  written 
comments  rtK;eived  prior  to  August  30, 
1994;  September  13-15,  1994:  The 
wrrtten  comments  received  prior  to  B/ 
30/94  will  Ix;  presented  before  a 
Government  Panel  consisting  of 
members  of  the  Interagency 
Management  Council,  and  September 
23.  1994;  The  cut-off  date  for  written 
comments  on  the  alternatives  report  and 
the  analysis  repo.'l. 

ADDRESSES:  Please  mail  all  responses 
(written  comments)  to  the  General 
Ser\  ices  Administration.  Attn:  Concept 
Development  Record.  7980  Boeing 
Court.  Vienna,  VA  22182-3988. 
Preferred  method  to  be  submitted 
electronically  to  Internet  address  of: 
cdrS'post. fts2k.gs3.gov.  The  GSA's  Bid 
room  is  located  at  7th  &  D  Streets  SW., 
room  1701.  Washington,  DC  20407. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  J.  Kosko  at  (703)  827-5107. 

Diitcd:  Mas  4.  1P94. 
Phillip  R.  Patlon. 

Uranrh  Chief.  Kena. 

|FK  Doc  94-1 1804  Fiiid  5-13-94:  R:4.">  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Examination  of  Mettiods  for  Assessing 
Comprehensive  Community  Change 
Initiatives 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Planning  and  Fvaluation. 
HHS. 

ACTION:  Request  for  applications  to 
conduct  research  to  examine  methods 
for  assessing  compr»!hensive  communitv 
(.hange  initiatives. 

SUMMARY:  The  Department  seeks 
applications  from  not-for-profit  or  for- 
profit  organizations  or  entities  to 
conduci  research  to  examine  methods 
for  assessing  comprehensive  community 
ch.iiige  initiatives  and  to  develop 
possible  sohiticms  to  assessment 


problems  for  these  initiatives.  The 
Primary  goal  of  the  proposed  researc  h  is 
to  further  the  understanding  oi  the 
problems  confronted  in  ass<»ssing  flie 
imjwct  of  comprehensive  (xjmmunitv 
change  initiatives.  It  is  anticipated  that 
one  "Cooperative  Agreement"  of 
S50.000  for  12-17  months  will  bo 
awarded. 

DATES:  Closing  date:  The  cU;sing  date  for 
submitting  an  application  is  Julv  15. 
19t|4. 

ADDRESSES:  StMid  applications  to  Grants 
Of  fic(T.  Office  of  the  Assistant  Si-cretan,- 
for  Pi.inningand  Evaluation, 
Department  of  Health  and  Human 
Ser\icHS.  200  Independence  Avenue 
SW..  room  405F,  Hubert  H.  Humphrey 
Building,  Washington.  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Grants  Officer  at  above  address,  plione 
(202)401-3951. 

SUPPLEMENTARY  INFORMATION: 

PURPOSE  OF  THE  SOLICITATION 

Pursuant  to  section  1110  of  the  Social 
Security  Act.  the  Assistant  SH<:n'tar\'  for 
Planning  and  Evaluation  (ASPE)  is 
stacking  applications  from  not-for-profit 
or  for-profit  organizations  or  entities  to 
condu(.1  research  to  examine  methods 
for  assessing  comprehensive  community 
change  iivitiatives  and  to  develop 
[Hjssible  solutions  to  asst^ssment 
problems  for  thest:  initiatives.  It  is 
anticipated  that  a  "Cooperative 
Agreement"  will  be  awarded  as  a  result 
of  this  announcement. 

The  primar\-  goal  of  the  proposj^d 
research  is  to  further  the  understanding 
of  the  problems  confrontt^d  in  ass<?ssiiig 
tho  impact  of  cxjmprehensive 
community  c;hajige  initiatives.  These 
initiatives  have  several  features  that  do 
not  c;orrespGnd  to  traditional  asses.sment 
methods:  (1)  They  rely  on  a  complex 
interaction  of  components.  (2)  they  are 
intended  to  produce  impacts  in  several 
different  spheres,  (3)  they  are 
purposefully  flexible  and  variable  ralhttr 
tiian  standardized,  (4)  they  saturate  a 
community,  affe<.ting  all  members  of  the 
community,  and  (5)  they  involve 
contexts  and  .systems  tiiat  am  in  a 
continuous  process  of  cliange.  Given 
the.se  difficultie.s.  an  examination  is 
needed  of  how  assessment  of  these 
initiatives  can  be  improved. 

A.  Type  of  Application  Requesled 

/.  Bnrkf^nwiid 

A.SPE  has  a  long  history-  of  interest  in 
comprehensive  human  services  efforts 
and  the  methods  of  assessing  the  im[Mct 
of  such  efforts.  This  includes  an  interest 
in  ser\ice  integration  proiects.  as  well  as 
an  interest  in  coinmiinity-basi^d  human 
scTvictis  reform.  The  office  has  funded 
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assessments  of  individual  projects  and 
clearinghouses  for  information  on 
comprehensive  strategies. 

Several  private  foundations  have 
recently  created  initiatives  thai  attempt 
to  change  human  service  and  other 
systems  in  communities.  These 
initiatives  attempt  to  uork  across 
systems,  involving  the  social  ser\  ices, 
the  health  care  system,  the  schools,  and 
economic  and  physical  redevelopment. 
They  are  generally  focu.sed  on  one  or 
more  urban  communities.  Examples  ol 
foundation  initiatives  include  several 
foundation-sponsored  efforts  such  as  the 
Annie  E.  Casey  foundation's  New 
Futures  Initiative,  the  Pew  Charitable 
Trust's  Children's  Initiative,  and  the 
Ford  Foundation's  Neighborhood  and 
Family  Initiative.  Recent  federal 
initiatives,  such  as  the  Empowerment 
Zone  and  Enterprise  Community 
Initiative,  include  similar  fe.iture.'^. 

2.  Rest  arch  Approach 

As  a  background  for  further  work,  tht' 
organization  should  investigate  and 
document  how  comprehensive 
community  change  initiatives  have  been 
assessed  in  the  past,  how  they  are  now 
being  assessed,  and  the  problems  and 
successes  encountered  in  assi'ssine 
these  initiatives.  Many  problems  in 
assessing  comprehensive  iniliativt's  are 
not  new  and  are  not  confined  to  ai'.y  one 
set  of  social  reform  efforts.  Such  an 
investigation  would  identify  similarities 
and  differences  in  the  types  of 
assessments  undenvay,  the  processes 
being  described,  and  the  oiJt(  omes  bt  ing 
measured,  cataloging  topi<:s  requiri.ig 
attention  for  the  next  generation  of 
initiatives  and  for  assessment  of  the 
current  generation  and  cr?ating  a 
research  agenda  for  the  field. 

Possible  topics  and  research  activities 
of  interest  may  include  the  follow  ing: 

•  Articulating  the  asstimptions  and 
hypotheses  underlying  existing 
comprehensive  community  change 
initiatives.  This  work  would  clarify  She 
causal  connections  that  assessments  of 
initiatives  should  explore.  Such  work 
might  include  collaboratmg  with  a 
specific  initiative  to  map  the 
assumptions  and  expected  causal 
relationships.  The  creation  of  an  outline 
of  assumptions,  hypothe.ses,  and  causal 
connections  should  involve  many 
different  perspectives,  including  the 
funders,  developers,  technical 
assistance  providers,  and  community 
participants  of  initiatives. 

•  Generating,  based  on  the  improved 
articulation  of  assumptions  and 
hypotheses,  a  set  of  interim  progress 
indit  ato.'S  with  clear  links  to  the 
ulii'T.-te  goals  of  the  initi.itive. 


•  Identifying  gaps  in  measurement 
that  hold  back  assessment  and  working 
to  improve  measurement  tools.  This 
work  could  involve  participating  with 
an  initiative  to  test  methods.  Results 
would  then  be  summarized  for  the  field. 

•  Developing  suggestions  for 
improved  assessment  practice.  For 
example,  developing  methods 
appropriate  for  initiatives  that  saturate  a 
community,  making  it  impossible  to 
randomly  select  individuals  in 
treatment  and  control  groups. 

•  Other  topics  as  defined  by  the  work 
group 

3.  Awardee  and  Governiucnt 
Rcsponfiibihtips 

A.  Awardee  Responsibilities 

1.  Establish  a  work  groiip  of  experts 
and  knowledgeable  practitioners  to 
assist  the  project.  The  work  group 
should  include  people  with  the 
following  backgrounds: 

•  direct  experience  in  developing  and 
conceptualizing  comprehensive 
community  change  initiatives 

•  direct  experience  in  assessing 
comprehensive  community  change 
initiatives 

•  direct  cxperienc  e  in  managing  or 
overseeing  comprehensive  community 
change  initiatives 

•  direct  experien'  f  in  assessment  and 
measurement  of  social  programs. 

2.  Plan  and  conduct  a  series  of 
nteefings  in  which  the  work  group 
develops  key  issues  to  be  addressed. 

3.  Submit  a  final  work  plan  that 
updates  the  uork  plan  submitted  in  the 
original  application.  This  work  plan 
should  include  a  plan  for  dissemination 
of  research  findings. 

4.  Conduct  one  or  more  small  studies 
to  explore  the  key  issues  identified  by 
the  work  group. 

5.  Prepare  a  final  report  describing  the 
procedures,  findings,  and  other  relevant 
information  in  a  form  that  will 
maximize  the  dissemination  and  use  of 
the  findings,  and  a  set  of  papers 
addressing  the  research  topics.  A  draft 
of  this  report  will  be  delivered  to  the 
Federal  project  officer  within  15  months 
of  the  date  the  award  is  made.  The 
Department  will  return  comments 
within  one  month.  A  final  report  will  be 
delivered  to  the  Federal  project  officer 
within  17  months  of  the  date  the  award. 

6.  Participate  in  a  wrap-up  neeting 
involving  Federal  officials  and  oilier  key 
audiences. 

B.  Federal  Government  Responsibilities 

1.  Assist  in  the  selet-tion  of  members' 
of  the  work  group, 

2.  Participate  in  all  work  group 
meetings. 


3.  Provide  input  into  the  final  work 
plan,  including  the  dis.semination  plan 

4.  Assist  in  developing  the  wrap-up 
meeting. 

3.  Application 

This  announcement  seeks 
applications  from  organizations  or 
entities  that  will  enter  into  a  coopierative 
agreement  with  ASPE  to  create  a  process 
to  examine  issues  in  the  assessment  of 
community  change  initiatives.  One 
cooperative  agreement  will  be  awarded 

A.  Applicant  Qualifications 

Applicants  must  demonstrate 
experience  with  the  issues  confronted  in 
comprehensive  community  change 
initiatives,  as  well  as  experience  with 
issues  related  to  the  measurement  and 
assessment  issues  of  such  initiatives. 

Applicants  must  demonstrate  an 
ability  to  manage  a  complex  multi- 
activity  r«;search  project  invohiiig  .in 
oversight  work  group. 

Applicants  must  demonstrate 
connections  to  key  audiences  for 
dissemination.  Audiences  include 
federal,  state,  and  local  policy  maker<^ 
foundation  officials,  local  and 
community  leaders,  and  the  research 
community. 

Applicants  must  demonstrate  access 
to  mat(.hing  funds  at  a  2  to  1  ratio  of 
private  or  Imnl  funding  to  federal 
funding. 

B.  Content  and  Organization  of  (he 
Application 

The  application  niu.st  begin  with  a 
cover  sheet  followed  by  the  required 
epplication  forms  and  afT  abstract  (of  not 
more  than  one  page).  Failure  to  inc  lude 
the  abstract  may  result  in  delays  in 
processing  the  application.  The 
application  must  contain  the  required 
Federal  forms,  title  page,  tnble  of 
contents,  and  the  sections  listed  below 
All  pages  of  the  narrative  should  be 
numbered. 

The  application  must  include  the 
following  elements: 

Goals  and  Objectives 

Present  the  goals  of  the  effort  and 
related  objectives. 

Wnikplon 

Describe  the  planned  activities  (e.g.. 
meetings  of  the  work  group  or  resean  h 
activities).  Outline  the  rationale  for 
undertaking  tho.se  activities,  and  note 
the  timing  of  the  activities  over  the 
period  of  the  cooperative  agreement. 

Corporate  Capacity 

Describe  the  organizational  character 
of  the  applicant  and  how  the  applicant 
meets  the  qualifications  outlined  in 
.Section  3A  above. 
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Staffing 

List  primary  staff  and  the  activities 
they  will  perform  on  this  project. 
Curriculum  Vitae  or  job  descriptions  for 
key  istaff  must  be  appended. 

Work  Group 

Lijst  proposed  members  of  the  work 
j^roiip.  Descriptions  of  their  affiliations, 
their  relevant  experiences,  and  evidence 
of  arrangements  that  have  been  made  to 
assure  their  participation  in  the  work 
group. 

Biid^t 

Svibmit  a  request  for  federal  funds 
using  Standard  Form  424A.  In  addition, 
include  a  detailed  breakdown  of  all 
Federal  line  items  along  with  a  brief 
narrative  description  or  justification  for 
these  line  items.  This  detailed 
breakdown  should  separate  items  for 
which  Federal  funds  are  requested  from 
items  to  be  provided  by  other  sources, 
with  those  other  sources  identified. 
Documentation  must  be  included  which 
substantiates  the  existence  of  a 
comfTiitment  to  provide  the  required 
non-!Federal  share.  (See  Section  IV, 
paragraph  C  below  for  specific 
requirements  regarding  this  non-Federal 
local  contribution.)  All  costs  fees  for 
services  of  the  work  group  and  travel  bv 
the  U-prk  group  should  be  included  in 
the  ijudget. 

B.  Applicable  Regulations 

1.  ['Grants  Programs  Administered  by 
the  Office  of  the  Assistant  Secretary  for 
Plan  ling  and  Evaluation"  (45  CFR  part 
62) 

2.  i^dministration  of  Grants"  (4,5  CFR 
part  pU) 

C.  EfiTective  Date  and  Duration 

Thja  cooperative  agreement  awarded 
pursuant  to  this  announcement  is 
expe^-led  to  be  made  on  or  about 
September  9.  1994. 

In  order  to  avoid  unnecessary  delays 
in  the  preparation  and  receipt  of 
applications,  this  notice  is  effective 
immediately.  The  closing  date  for 
applications  is  specified  in  Section  G. 

The  cooperative  agreement  will  be 
awarded  for  a  12-17  month  period. 

D.  Statement  of  Funds  Available  and 
Matching  Funds  Requirement 

HHS  intends  to  award  one 
cooperative  agreement  resulting  from 
this  announcement.  S50.000  has  been 
set  aside  for  one  cooperative  agreement 
to  be  awarded  in  FY  1994.  Funds  will 
be  ohiligated  fully  at  the  time  of  award. 

This  cooperative  agreement  will 
requife  a  2  to  1  match  of  private  or  local 
fimdiing  to  federal  funding.  For  example, 
to  reqeive  550,000  of  federal  hinds,  an 


organization  must  have  $100,000  of 
private  or  local  funding. 

Nothing  in  this  application  should  be 
construed  as  committing  the  Assistant 
Secretary  to  make  an  award. 

E.  Application  Processing 

1.  Applications  will  be  initially 
screened  for  relevance  to  the  interests 
and  needs  defined  in  Section  A,  If 
judged  relevant,  the  application  will  be 
reviewed  by  a  government  review  panel. 
Three  (3)  copies  of  each  application  are 
required.  Applicants  are  encouraged  to 
send  an  additional  seven  (7)  copies  of 
their  application  to  ease  processing,  but 
applicants  will  not  be  penalized  if  these 
extra  copies  are  not  included. 

2.  Applications  will  be  judged 
according  to  the  criteria  set  forth  in  item 
5  below. 

3.  An  unacceptable  rating  on  any 
individual  criterion  may  render  the 
application  unacceptable.' Consequently, 
applicants  should  take  care  to  ensure 
that  all  criteria  are  fully  addressed  in 
the  application. 

4.  Applications  should  be  as  brief  and 
concise  as  possible.  Applicants  are 
encouraged  to  respond  within  15 
double-spaced  types  pages,  exclusive  of 
forms,  abstract,  curriculum  vitae.  and 
proposed  budget.  They  should  neither 
be  unduly  elaborate  nor  contain 
voluminous  supporting  documentation. 

5.  Criteria  for  Evaluation.  Evaluation 
of  applications  will  emplov  the 
following  criteria.  The  relative  weights 
are  showTi  in  parentheses. 

A.  Goals,  Object ives.  and  Need  for 
Assistance.  (10  points), 

i.  Rationale. 

Is  there  a  clear  rationale  for  the 
project,  including  a  documented  need? 

ii.  Goals  and  Objectives. 

Are  the  goals  and  objectives  presented 
in  observable,  measurable  terms,  and 
how  well  do  they  reflect  the  specific 
program  requirements  delineated  in  the 
announcement? 

B.  Project  Design  and  Approach.  (40 
points), 

i.  Strategic  Plan. 

Do  the  planned  activities  match 
clearly  with  the  needs  of  the  field?  k 
there  a  clear  mechanism  for  linking 
together  the  activities  in  the  project?  Is 
there  a  clear  dissemination  .strategv? 

C.  Organization  and  Staffing.  (40 
points). 

I.  Staff. 

Are  the  number  and  type  of  staff 
positions  sufficient  to  achieve  project 
objectives?  Do  the  staff  have  experience 
with  comprehensive  community  change 
initiatives  and  with  assessment  issues? 
Does  the  work  group  represent  the 
necessary  perspectives?  Does  the  work 
contain  people  with  extensive  expertise 
in  this  area? 


ii.  Organizational  Capacity. 

Does  the  organization  denion.strate 
experience  with  the  issues  confronted  in 
comprehensive  community  change 
initiatives?  experience  with  issues 
related  to  the  measurement  and 
assessment  issues? 

Does  the  organization  demon.strate  an 
ability  to  manage  a  complex  multi- 
activity  research  project? 

Does  the  organization  demonstrate 
connections  to  key  audiences  for 
dissemination? 

D.  Budget.  (10  points). 

Is  the  proposed  budget  reasonable  and 
sufficient  to  ensure  implementation? 

Are  the  required  matching  funds 
being  provided  and  is  this  commitment 
reliable? 

Is  evidence  provided  that  the 
matching  costs  represent  an  additional 
effort  and  not  a  reallocation  of  existing 
resources? 

F.  Deadline  for  Submittal  of 
Applications 

The  closing  date  for  submittal  of 
applications  under  this  announcement 
is  60  days  after  publication  in  the 
Federal  Register.  Applications  must  be 
po.stmarked  or  hand  delivered  to  the 
application  receipt  point  no  later  than 
5:30  p.m.  on  the  day  60  days  after 
publication  in  the  Federal  Register. 
Hond-delivered  applications  will  be 
accepted  Monday  through  Friday, 
excluding  Federal  holidays  during  the  " 
working  hours  of  9:00  a.m.  to  5  p.m.  in 
the  lobby  of  the  Hubert  H.  Humphrey 
building  located  at  200  Independence 
Avenue  SW.,  in  Washington.  DC.  When 
hand-delivering  an  application,  call 
(202)  401-3951  from  the  lobby  for  pick 
up.  A  staff  person  will  be  available  to 
receive  applications.  Faxed  applications 
will  not  be  accepted. 

An  application  will  be  considered  as 
meeting  the  deadline  if  it  is  either:  (1) 
received  at.  or  hand-delivered  to.  the 
mailing  address  on  or  before  60  davs 
after  publication  in  the  Federal 
Register,  or  (2)  postmarked  before 
midnight  of  the  deadline  date  60  davs 
after  publication  in  the  Federal  Register 
and  received  in  time  to  be  considered 
during  the  competitive  review  process. 

When  mailing  applications, 
applicants  are  strongly  advised  to  obtain 
a  legibly  dated  receipt  from  a 
commercial  carrier  (such  as  UPS. 
Federal  Express,  etc.)  or  from  the  U.S. 
Postal  Service  as  proof  of  mailing  by  the 
deadline  date.  If  there  is  a  question  as 
to  when  an  application  was  mailed, 
applicants  will  be  asked  to  provide 
proof  of  mailing  by  the  deadline  date. 
When  proof  is  not  provided,  an 
application  will  not  be  considered  for 
fiinding.  Private  meter(;d  postmarks  are 
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not  ai.ceptable  as  proof  of  timely 
mailing. 

Applications  which  do  not  meet  the 
deadline  are  considered  late 
applications  and  will  not  be  considered 
or  reviewed  in  the  current  competition. 
DHHS  will  send  a  letter  to  this  effect  to 
en»:h  late  a  "  plicant. 

DHHS  reserves  the  right  to  extend  the 
deadline  for  all  proposals  due  to  natural 
disasters,  such  as  floods,  hurricanes  or 
earthquakes;  or  if  there  is  a  widespread 
disruption  of  the  mail;  or  if  DHHS 
determines  a  deadline  extension  to  be  in 
the  best  interest  of  the  government. 
However,  DHHS  will  not  waive  or 
extend  the  deadline  for  any  applicant 
unless  the  deadline  is  waived  or 
extended  for  all  applicants. 

G.  Disposition  of  Applications 

1.  Approval,  disapproval,  or  dt'furral. 
On  the  bdsis  of  the  review  of  the 
applicr.tiun,  the  As,sistant  Secretary  will 
either  (a)  approve  the  application  as  a 
whole  or  in  part;  (b)  disapprove  the 
application;  or  (c)  defer  action  on  the 
application  for  surii  reasons  as  lack  of 
funds  or  a  need  for  further  review. 

2.  Notifirntion  of  disposition.  The 
Assistant  Sicretary  will  notif>'  the 
applicants  of  the  disposition  of  their 
applications.  If  approved,  a  signed 
notification  of  the  award  will  be  sent  to 
the  business  office  named  in  the  ASPE 
(.hecklist. 

H.  Application  Instructions  and  Forms 

Copies  of  applications  should  be 
requested  from  and  submitted  to:  Grants 
Officer.  Office  of  the  Assistant  Secretary 
for  Planning  and  Evaluation, 
Department  of  Health  and  Human 
Ser\  ices,  200  Independence  Avenue 
S\V.,  room  40.SF,  Hubert  H.  Humphrey 
Building,  Washington,  DC  20101,  Phone 
(202)  401-3951.  Questions  concerning 
the  preceding  information  should  be 
submitted  to  the  Grants  officer  at  the 
.same  address.  Neither  questions  nor 
requests  for  applications  should  be 
submitted  after  60  days  after  publication 
in  the  Fed«   ul  Register.  Apiplicafions 
will  not  be  faxed. 

I.  Federal  Domestic  Assistance  Catalog 

This  program  is  not  listed  in  the 
Catalog  of  Federal  Domestic  Assistance. 

).  State  Single  Point  of  Contact  (E.G. 
12372) 

DHHS  has  determined  that  this 
program  is  not  subject  to  Executive 
Order  12372,  "Intergovemraental 
Review  of  Federal  Programs,"  becau.se  it 
is  a  program  that  is  national  in  scope 
and  does  not  directly  affect  State  and 
local  governments.  Applicants  are  not 
required  to  .seek  intergovernmental 


review  of  their  applications  within  the 
constraints  of  EO.  12372. 

K.  Components  of  a  Complete 
Application 

A  compete  application  con.sists  of  the 
following  items  in  this  order 

1.  Application  for  Federal  Assistance 
(Standard  Form  424); 

2.  budget  Information — Non- 
Construction  programs  (Standard  P'orm 
424A): 

3.  Assurances — Non-Construction 
Programs  (Standard  Form  424B); 

4.  Table  of  contents; 

5.  Budget  )u.stification  for  Section  B 
Budget  Categories; 

fi.  Proof  of  Non-profit  Status,  if 
appropriate; 

7.  Copy  of  the  applicant's  Approved 
Indirect  Cost  Rate  Agreement,  if 
necessary; 

8.  Project  Narrative  Statement; 

9.  Any  appendices  or  attat  hments; 

10.  Certification  Regarding  Drug-Free 
Workplace; 

11.  Certification  Regarding 
Debarment,  Suspension,  or  other 
Responsibility  Matters; 

12.  Certification  and,  if  nocessar\', 
distdosure  Regarding  Lobbying; 

13.  Supplement  to  Section  II — Key 
Personal; 

14.  Application  for  Federal  Assistance 
Chet;klist. 

Diitcd.  May  S,  1994 
David  T.  Eiiwood, 

Asaistant  Secrntiiry  for  P/unnin^  and 

Evaluation. 

jFK  Dot:.  94-11842  Fil.id  5-13-94:  8:45  ami 
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Health  Care  Financing  Administration 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
Clearance 

AGENCY:  Health  Care  Financing 
Administration.HHS. 

The  Health  Care  Financing 
Administration  (HCFA).  Department  of 
Health  and  Human  Services  (HHS).  has 
submitted  to  OMB  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511). 

1.  Type  of  Request:  Revision;  Title  of 
Information  Collection:  Medicare 
Uniform  Institutional  Provider  Bill; 
Form  No.:  HCFA-1450;  Use:  The  1450 
is  a  claim  form  completed  by 
institutional  providers  for  inpatient  and 
outpatient  services.  All  intermediary 
proces-sed  Medicare  claims  are  billed  on 
the  HCFA-1450;  Frequency:  On 


occasion;  Respondents:  State  or  local 
governments;  Estimated  Number  of 
Responses:  100.168.729;  Average  Hours 
Per  Response:  5-9  minutes;  Total 
Estimated  Burden  Hours:  3.590.5 IH. 

2.  Type  of  Request:  New;  Title  nf 
Information  Collection:  Hospice  Survey 
and  Deficiencies  Report;  Form  No.: 
HCFA-643;  L'se.  In  order  to  participate 
in  the  Medicare  program,  a  hospice 
must  meet  certain  Federal  health  and 
safety  conditions  of  participation.  This 
form  will  be  used  by  State  sur\eyors  to 
record  data  about  a  hospice's 
compliance  with  these  conditions  of 
participation  in  order  to  initiate  the 
certification  or  recertification  process. 
This  request  includes  the  recently 
revised  Hospice  Interpretive  Guidelines 
used  as  the  basis  for  the  instructions  for 
the  form;  Frequency:  Annually; 
Respondents:  State  or  local 
governments.  Federal  agencies  or 
employees;  Estimated  Number  of 
Responses:  1.200;  Average  Hours  Per 
Response:  2.5;  Total  Estimated  Burdtfn 
Hours:  3.000. 

3.  Type  of  Request:  Extension;  Title  of 
Information  Collection:  Requirement  to 
Disclose  Health  Maintenance 
Organization  (HMOs)  Financial 
Information  to  Members;  Form  No.: 
HCFA-R-97;  Use:  HMOs  are  required  to 
disclose  specific  information  to 
members,  potential  members, 
employees,  and  contractors.  This  rule 
specifies  what  information  can  be 
disclosed;  Frequency:  Annually; 
Respondents:  Businesses  or  other  for 
profit,  nonprofit  organizations; 
Estimated  Number  of  Responses:  380; 
Average  Hours  Per  Response:  .5;  Total 
Estimated  Burden  Hours:  190. 

4.  Type  of  Request:  Rein.statement; 
Title  of  Information  Collection:  Hospit;il 
Request  for  Certification  in  the 
Medicare/Medicaid  Program;  Form  No.: 
HCFA-1514;  Use:  Section  1861  of  the 
Social  Security  Act  requires  hospitals  to 
be  certified  to  participate  in  the 
Medicare/Medicaid  program.  These 
providers  must  complete  the  Hospital 
Request  for  Certification  on  the 
Medicare/Medicaid  program  form 
which  concerns  information  collection 
requirements  and  their  uses;  Frequency: 
Annually;  Respondents:  State  or  local 
governments;  Estimated  Number  of 
Responses:  2.548;  Average  Hours  Per 
Response:  .25;  Total  Estimated  Burden 
Hours:  637. 

Additional  Information  or  Comments: 
Call  the  Reports  Clearance  Office  on 
(4 10)  966-5536  for  copies  of  the 
clearance  request  package-s.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directiv  to  the  OMB  Desk  Officrr 
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desif^nated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch.  Attention:  Allison  Eydt.  New 
Executive  Office  Building,  room  3001. 
Washington.  DC  20503. 

DiiUnl:  May  4.  1994. 
fohn  A.  Streb, 

Director.  Management  Planning  and  Analy>is 
Staff.  Office  of  Financial  and  Human 
nesotirces,  Health  Care  Financing 
AHministration. 

IFR  Doc.  94-11819  Filed  5-1.1-94-.  8:45  ami 

BILLING  CODE  4120-03-P 


Health  Resources  and  Services 
Administration 

Availability  of  Funds  for  New 
Community  Health  Centers,  and 
Expanded  Community  Health  Center 
Activities 

[PIN  2227] 

RIN-0905-ZA34 

AGENCY:  Health  Resources  and  Serv  ices 
Administration,  PHS. 

ACTION:  Noticeofavailability  of  funds. 

SUMMARY:  The  Health  Resources  and 
Ser\ites  Administration  (HRSA) 
announces  the  availability  of 
discretionar>'  grant  funds  of 
approximately  $12.5  million  in  fiscal 
year  (FY)  1994  under  section  330  of  the 
Public  Health  Service  (PHS)  Act  to 
establish  new  community  health  centers 
(CHCs)  and  new  CHC  service  deliver)' 
sites  for  existing  CHCs.  For  more  than 
twenty-five  years,  the  CHC  program  has 
been  working  toward  ensuring  the 
availability  and  accessibility  of  essential 
primary'  health  services  to  those 
individuals  who  have  the  most  limited 
access  to  services.  The  goal  of  the  CHC 
New  Start  and  Expansion  strategy  is  to 
extend  primary  health  services  to 
populations  currently  without  such 
ser\ioes  and  to  improve  the  health 
status  of  medically  underserved 
individuals  by  supporting  the 
development  and  maintenance  of 
systems  of  care  in  areas  where  such 
systems  are  lacking  or  inadequate. 

Thle  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000.  a  PHS-led  national  activity.  The 
health  center  program  directly  addresses 
the  Healthy  People  2000  objectives  by 
improving  access  to  preventive  and 
primary  care  services  for  underserved 
populations,  especially  minority  and 
other  disadvantaged  populations. 
Potential  applicants  may  obtain  a  copy 
of  Healthy  People  2000  (Full  Report:  ' 
Stock  No.  017-001-00474-0)  or  Healthy 
People  2000  (Summar\'  Report:  Stock 


No.  017-001-00473-01)  through  the 
Superintendent  of  Documents. 
Government  Printing  Office. 
Washington,  DC  20402-9325 
(Telephone  202-783-3228). 

The  PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke- free 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  This  is  consistent 
with  the  PHS  mission  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  people. 

ADDRESSES:  The  PHS  Regional  Grants 
Management  Officers  (RGMOs)  whose 
names  and  addresses  are  provided  in 
the  appendix  to  this  document  are 
responsible  for  distributing  application 
kits  and  guidance  (Form  PHS  5161-1 
with  revised  face  sheets  DHHS  Form 
424.  as  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
control  number  0937-0189).  and 
completed  applications  must  be 
submitted  to  them.  The  RGMO  can  also 
provide  assistance  on  business 
management  issues. 

DATES:  Applications  are  due  June  1. 
1994.  An  advance  notice  of  application 
deadline  dates  for  this  program  was 
published  in  the  Federal  Register  at  59 
FR  8649  on  February  23.  1994. 
Applications  shall  be  considered  to 
have  met  the  deadline  if  they  are:  (1) 
Received  on  or  before  the  deadline  date; 
or  (2)  postmarked  before  the  deadline 
date  and  received  in  time  for  orderly 
processing.  Untimely  applications  will 
be  returned  to  the  applicant.  Applicants 
should  obtaii)  a  legibly  dated  receipt 
from  a  commercial  carrier  or  U.S.  Postal 
Service  or  request  a  legibly  dated  U.S. 
Postal  Service  postmark.  Private 
metered  postmarks  shall  not  be  accepted 
as  proof  of  timely  mailing. 

If  a  proposed  area  or  population  to  be 
served  is  not  currently  federally 
designated,  in  whole  or  in  part,  as  a 
medically  underser\'ed  area  (MUA)  or 
medically  underserved  population 
(MUP),  the  applicant  must  have 
reque.sted  a  designation  from  the  Bureau 
of  Primary  Health  Care  by  March  15. 
1994.  Applicants  were  also  encouraged 
to  submit  a  letter  of  interest  to  the 
appropriate  RGMO  by  March  15,  1994. 
The  above  deadlines  for  this  program 
were  published  in  the  Federal  Register 
at  59  FR  8649  on  February  23,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  program  information  and 
technical  assistance,  contact  Richard  C. 
Bohrer,  Director.  Division  of 
Community  and  Migrant  Health,  4350 
East-West  Highway,  7th  Floor. 
Rockville,  MD  20857  (301)  594-4300. 


SUPPLEMENTARY  INFORMATION: 

Grant  Amounts 

Approximately  S12.5  million  in 
discretionary  grants  to  establish  CHCs  in 
new  geographic  areas  and/or  to  establish 
new  CHC  service  delivery  sites  for 
existing  CHCs  in  new  or  existing 
geographic  areas  will  be  made  available 
under  section  330  of  the  PHS  Act  (42 
U.S.C.  254c).  Of  the  approximately 
S12.5  million  available,  approximately 
S8.5  million  will  be  directed  to  new 
CHCs  and  approximately  $4  million  will 
be  directed  to  new  CHC  service  delivery 
sites  that  expand  the  service  capacity 
(i.e.,  increase  the  number  of  new 
patients  served)  of  existing  CHCs. 

Number  of  Awards 

Approximately  35  to  40  section  330 
awards  will  be  made.  The  awards  will 
range  up  to  5600,000,  including  a  limit 
of  $150,000  for  capital  requests.  Awards 
will  be  made  for  a  one  year  budget 
period.  Project  periods  for  new  CHCs 
will  be  for  up  to  two  years,  while 
expansion  grants  will  have  projiK:t 
periods  consistent  with  the  ongoing 
grant. 

Eligible  Applicants 

Eligible  applicants  for  new  CHCs  are 
public  or  private  nonprofit  entities. 
Section  329  grantees  not  currently 
receiving  section  330  funds  may  request 
section  330  funds  to  support  primary 
health  services  for  other  than  migrant 
and  seasonal  farmworkers  and  their 
families.  The  proposed  service  area 
must  be  a  defined  ge&graphic  area  or 
population  which  is  federally 
designated,  in  whole  or  in  part,  as  a 
MUA  or  MUP.  Applicants  must  be 
prepared  to  provide  the  comprehensive 
primary  health  services  required  under 
section  330.  and  supplemental  services 
necessary  to  assure  that  required 
primary'  health  services  are  provided 
effectively. 

Eligible  applicants  for  CHC 
expansions  must  be  current  recipients  of 
section  330  funds.  The  applicant's 
proposed  delivery  system,  in 
conjunction  with  its  current  delivery 
capacity,  must  provide  the 
comprehensive  primary  health  services 
required  under  section  330.  and 
supplemental  services  necessary  to 
assure  that  required  primary  health  caro 
services  are  provided  effectively.  The 
proposed  service  area  must  be  a  defined 
geographic  area  or  population  which  is 
federally  designated,  in  whole  or  in 
part,  as  a  MUA  or  MUP. 

Criteria  for  Evaluation 

When  determining  whether  Federal 
support  will  be  made  available  for  CHC 
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new  start  o-  Ltxpansion  gmnts,  the 
Dt'partmem  will  review  the  application.s 
for  compliance  with  standard  criteria 
stipulated  in  the  program  regulations 
(42  CFR  51C.305  for  opi^rating  CHCs). 
These  include: 

(a)  The  relative  ne»;d  of  the  population 
to  be  served  for  the  services  to  be 
provided  t\Tsed  on  the  following 
indicators: 

For  urban  applicants:  (1)  Fen:entage 
of  the  population  with  incomes  below 
200  percent  of  the  official  poverty  level: 
(i;)  percentage  of  minority  popidations; 
(3)  percentage  of  the  population  that  is 
uninsured:  (4)  a  shortage  of  necessary 
primar>'  care  health  professionals  to 
meet  the  n'3eds  of  the  target  population; 
and  (5)  other  documented  community 
health  issues  such  as  a  high 
unemployment  rate,  high  growth  nite  of 
minority/spe<:ial  populations,  high 
percentage  r>f  immigrant  population, 
high  infant  ..-.ortality  rate/high 
percentage  of  low  hirthweight.  late  entry 
into  prenatal  care,  high  teenage 
prtJgnancy  rate,  high  morbidity  rates  due 
lo  spet.ific  diseases,  high  percentage 
geriatric  population,  cultural/language 
barriers,  or  excessive  travel  time/ 
distance  to  next  nearest  source  of 
p.-imary  care  for  the  target  population. 

For  rural  applicants:  (1)  Percentage  of 
the  population  with  incomes  below  200 
pert:ent  of  the  official  poverty  level;  (2) 
geographic  barriers  based  on  average 
travel  time/distance  to  next  nearest 
soun;e  of  primary  care  that  is  acces,sible 
to  the  target  population;  (3)  percentage 
of  the  population  that  is  uninsured;  (4) 
shortage  of  neces.sary  primary  care 
health  professionals  to  meet  the  needs 
cif  the  target  population;  and  (5)  other 
documented  community  health  i.'Jsues 
sni.h  as  a  hi^h  unemployment  rate,  high'x 
growth  rate  if  minority/special 
populations,  high  percentage  of 
immigrant  population,  high  infant 
mortality  rate/high  percentage  of  low 
birthweiglit,  late  entry  into  prenatal 
care,  high  teenage  pregnancy  rate,  high 
morbidity  rates  due  to  specific  disea.ses. 
high  percentage  geriatric  population, 
cultural/language  barriers,  or  a  high 
percentage  of  minority  populations:  and 

(li)  The  extent  to  which  the 
applicant's  project  plan  for  CHC  new 
start  or  expansion  grants  meets  the 
progra":i  requirements: 

For  CHC  New  Start  and  Expansions  in 
New  Service  Area,s:  (1)  The  extent  to 
which  the  applicant  demonstrates  an 
understanding  of  its  State  and  lo<;al 
health  care  environment  (e.g., 
idt:ntifying  key  State  health  care 
initiatives/proposals  and  describing 
ltK:al  community  resources/pro\iders), 
and  nddres     •.  how  it  will  position  itself 


strategically  in  both  of  these 
environments; 

(2)  The  applicant's  aipability  in  the 
following  health  services/clinic<il 
management  areas:  |i)  A  service  delivery 
plan  that  addresses  the  priority  heahh 
problems  of  the  target  population;  (ii) 
provision  of  patient  case  management, 
the  assurance  of  continuity  of  c^ire  and 

a  quality  a.ssurance  program;  and  (iii)  an 
appropriate  number  and  mix  of  primary 
cart!  physicians,  non-physician  primary 
(Hire  providers  and  clinical  support  staff 
to  support  the  clinical  component  of  the 
service  delivery  plan; 

(3)  The  degree  to  which  the  applicant 
ensures  that  its  governing  board  is 
appropriately  structured  and  has  by- 
laws reflecting  all  its  functions  and 
responsibilities.  A  public  entity  mu.st  be 
able  to  meet  all  governance 
requirements  or  have  an  acceptable  co- 
applicant  board  (governing  boards  of 
public  centers  by  statute  are  not 
required  to  set  general  policies  for  the 
center); 

(4)  The  administrative  and 
mana;4ement  capability  of  the  applicant, 
particularly  the  extent  to  which  center 
operations  will  emphasize  efficien(:y  of 
operations  and  sound  financial 
management; 

(5)  The  extent  to  which  the  proposed 
facility  is  adequate  and  available  to 
meet  the  projected  demand  of  the  target 
population;  and 

(B)  Whether  the  proposed  new  start 
will  result  in  new  patients  being  served 
or,  for  expansion  applicants,  whether 
the  proposed  expansion  will  result  in 
new  patienls  being  served  through  a 
new  service  delivery  site. 

For  CHC  Expansions  in  an  Existing 
Service  Area:  Applicants  will  be 
evaluated  according  to  the  following 
criteria: 

(1)  The  e.xtent  to  which  the  grantee 
justifies  a  patient  demand  in  exce.ss  of 
what  is  reasonable  for  the  current 
organization  to  serve; 

(2)  The  extent  to  which  the  service 
delivery  plan  addresses  the  priority 
health  problems  of  the  new  patients  to 
be  served; 

(3)  The  e.xtent  to  which  the  proposed 
expansion  plan  is  a  reasonable  and  cost- 
effective  solution  to  meet  the  projecte<l 
demand; 

(4)  The  extent  to  which  the  budget  is 
reasonable  and  appropriate  and 
corresponds  to  the  objective  of  the 
rutiuest  for  funds; 

(.S)  The  extent  to  which  the  proposed 
facility  is  adequate  and  available  to 
metit  the  projected  demand  of  the  target 
population;  and 

(B)  Whether  the  proposed  expansion 
will  result  in  new  patients  being  scrvetl 
through  a  new  service  delivery  site. 


1  he  HRSA  hopes  to  achieve  a  wide 
geographic  dispersion  of  awards. 
Contingent  upon  the  outcome  of  the 
review  process,  grant  awards  will  be 
made  in  suf;h  a  manner  as  to  achieve  a 
distribution  of  resources  throughout  the 
country.  Special  consideration  wnll  be 
given  to  applicants  that  received  Se<;tion 
33U(c)  planning  grant  funds  in  FY  1993 
to  assist  in  their  development  of  a  new 
CHC. 

Other  Award  Information:  All  grants 
to  be  awarded  under  this  notice  are 
subject  to  the  provisions  of  Executive 
Order  12372,  as  implemented  by  45  CFR 
part  100,  which  allows  States  the  option 
of  s(>tting  up  a  system  for  reviewing 
applications  from  within  their  States  for 
a.ssistance  under  certain  Federal 
programs.  The  application  kit  will 
contain  a  listing  of  States  which  have 
chosen  to  set  up  a  review  system  and 
will  identify  a  State  Single  Point  of 
Contact  (SPOC)  in  each  State  for  the 
review.  Applicants  (other  than 
federally-recognized  Indian  tribal 
governments)  should  contact  their 
SPOCs  as  early  as  possible  to  alert  them 
lo  the  prospective  applications  and 
receive  any  necessary  instructions  on 
State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  S'ate.  State  pro<:ess 
reconinnndations  should  be  submitted 
lo  the  appropriate  Regional  Office  (see 
Appendix).  The  due  date  for  State 
process  recommendations  is  BO  days 
after  the  appropriate  application 
deadline  date.  The  Bureau  of  Primary 
Health  Care  does  not  guarantee  that  it 
will  accommodate  or  explain  its 
response  to  State  process 
recommendations  received  after  this 
date. 

Public  Health  System  Reporting 
Requirement;  These  programs  are 
subject  to  the  Public  Health  System 
Reporting  Requirement,  PHS  Circular 
92.01.  Reporting  requirements  have 
been  approved  by  the  OMB— 0937- 
019.5.  Under  this  requirement,  the 
community-based  nongovernmental 
applicant  must  prepare  and  submit  a 
Public  Health  System  Impact  Statement 
(FHSIS).  The  PHSIS  is  intended  to 
provide  information  to  State  and  local 
health  officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 
ba.sed  nongovernmental  organizations 
within  their  jurisdiclioiis. 

Community-based  nongovernmental 
applicants  are  required  lo  submit  the 
following  information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  application 
nK;eipt  due  date:  (1)  a  copy  of  the  frue 


page 
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., ;  of  the  appliixition  (SF  424);  aiid  (2) 
;i  sunmary  of  the  project  (PHSIS).  not  to 
excekl  one  page,  which  provides  a 
iption  of  the  population  to  be 


d:  March  :h.  1<H)4. 
W.  Keiso 

il^Admini.strntor 


st!rv(  d,  a  summary  of  the  services  to  be 
provided  and  a  description  of  the 
coordination  planned  with  the 
.ipprjpriate  State  or  local  health 
agen  ies.  In  the  OMB  Qjtalog  of  Federal 
Domastic  Assistance,  the  number  for  the 
Com  tiunity  Health  Center  program  is 
listed  as  93.224 

Oil 
John 

Aitit, 

Apj-n  'tidix — Rt'f;ional  Granta 
Mnn  r^eriient  Officers 

Region  I:  Mary  O'Brien,  Grants 
M;  nagement  Officer,  FHS  Regional 
Ot|ice  I,  Ji^hn  F.  Kennedy  Federal 
Bi<ilding.  Boston.  MA  02203.  (617) 
."3fi'Sr-1482 

Kegio^  II:  Frank  DiGiovanni.  Grants 
Management  Officer.  PHS  Regional 
Office  II,  Room  3300,  25  Federal 
Fliiza,  New  York,  .N'Y  10278.  (212) 
2r.tt-449B 

Region  III:  Martin  Bree.  Grants 
Management  Officer.  PHS  Regional 
Ofhce  III,  353,5  Market  Street'.  P.O. 
Bob<  13716.  Philadelphia.  PA  19101. 
(215)  59f>-ri653 

Region  IV;  Wayne  Ciitchens.  Grants 
M;  nagement  Officer,  PHS  Regional 
Of  ice  IV,  Rooir,  llOfi,  101  Marietta 
Tokj-er.  Atlanta,  GA  30323.  (404)  331- 
2=,W 

Region  V:  LawTonce  Poole.  Grants 
M;  nagement  Officer,  PHS  Regional 
Of  ice  V.  105  West  Adams  Street.  17th 
IldOr.  Chicago.  IL  00603.  (312)  353- 

RegidK  VI:  Joyce  Bailey.  Grants 
Mc  iiiagem(!nt  O^'ficer.  PHS  Regional 
Of  iic:e  VI.  1200  Main  Tower.  Dallas. 
T.N  !75202.  (214)  767-3885 

Region  VII:  Mir:hael  Rowland.  Grants 
.Ml  liagement  Officer,  PHS  Regional 
Of  iice  V!I.  Room  501,  601  East  12th 
Street,  Kansas  City,  MO  64016.  (816) 
42i>l-5841 

Region  VIII:  Sus;in  Jaworowski,  Grants 
M.'  i>agement  Officer,  PHS  Regional 
01  lice  VI!!.  1961  Stout  Street.  Denver. 
CC  )B0294,  (303)  844-4461 

Region  IX:  A\  Tevis.  Grants  Management 
Of  ifcer.  PHS  Regional  Office  I'x,  50 
Gnilled  Nations  Plaza.  San  Francisco, 
CA  D4102,  (415)  5."r>-2595 

Region  X:  James  Tipton,  Grants 
Ml  rjagement  Officer,  PHS  Regional 
Ofke  X,  Mail  Stop  RX  20.  2201  Si.xth 
.^vnnue.  Seattle.  \VA  98121,  (206) 
55JI-7997 

ilK  D  i|L  94-:i78;<  rUfd  .")- ]:'.->»-}:  8:4^.  a.nil 
BILLINft  CODE  tlBO-IS-P 


RIN:  0905-ZA55 

Program  Announcement  and  Proposed 
Criteria  for  Meeting  the  General 
Statutory  Funding  Preference  for 
Grants  for  Nurse  Anesthetist  Faculty 
Fellowships  for  Fiscal  Year  1994 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  will  be  accepted  for  fiscal 
year  (FY)  1994  Grants  for  Nurse 
Anestlieti-st  Faculty  Fellowships  under 
the  authority  of  .section  831(b),  title  VIII 
of  the  Public  Health  Service  (PHS)  Act, 
as  amended  by  the  Nurse  Education  and 
Practice  Improvement  Amendments  of 
1092,  title  II  of  the  Health  Professions 
Kdu(.ation  Extension  Amendments  of 
1902,  Pub.  L.  102-408,  dated  October 
13,  1992.  Comments  are  invited  on  the 
proposiHJ  criteria  for  meeting  tlie  general 
statutory-  funding  preference. 

Approximately  SlOO.OOO  will  Iw 
available  in  FY  1994  for  this  program. 
It  is  anticipated  that  $100.0(!0  will  be 
available  to  support  10  competing 
awards  averaging  $10,000. 

Previous  Funding  Experience 

Previous  funding  experieiu  e 
information  is  provided  to  assist 
potential  applicants  to  make  better 
infonned  decisions  regarding 
subrr.ission  of  an  application  for  this 
l)rogram.  In  FY  1993.  HRSA  reviewed 
22  applications  for  Grants  for  Nurse 
.•\nesthetist  Faculty  Fellowships.  Of 
1ho->e  applications.  100  percent  were 
approved.  Fifteen  projects,  or  68%  of 
applications  received,  were  funded.  In 
FY  1992.  HRSA  reviewed  9  applications 
for  Grants  for  Nurse  Anesthetist  Fac  ultv 
Fellowships.  Of  those  applications,  100 
percent  were  approved  and  fundi:d. 

Purpose 

Section  831(b)  of  the  Public  Health 
.Scr\  ice  Act  authorizes  the  Secretary  to 
make  grants  to  provide  financial 
assistaiK:e  to  certified  registered  nurse 
anesthetists  (CRNA)  who  are  facultv 
members  in  accredited  programs  to 
enable  such  nurse  anesthetists  to  obtain 
advanced  education  relevant  to  their 
teaching  functions.  Applicants  must 
t  oinpete  for  Federal  support  annuallv. 

Kligibility 

Public  and  private  nonprofit 
institutions  which  employ  CRN,^ 
faculty  to  teach  registen'd  nurses  in  a 
full-tinu!  accredited  nurse  anesthetist 
training  program  mav  apply  for  a  Grant 
for  Nurse  Anesthetist  Faculty 
Fellowships. 


National  Health  Obiectives  for  the  Year 
2000 

The  Public  Health  Service  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  appliaints  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Siimman,' 
Report;  Stock  No.  017-O01-O0473-1) 
through  the  Superintendent  of 
Documents.  Government  Printing 
Office,  Washington,  DC  20402-9325 
(Telephone  202-783-3238). 

Education  and  Ser\'ice  Linkage 

As  part  of  its  long-range  plr.uning. 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primar\'  care  services  to 
the  underserved. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  h.calth  of  the 
American  people. 

Criteria  for  Fellows 

The  following  criteria  for  fellows  were 
established  in  FY  1993  after  public 
comment  (58  Fk  40658.  7/29/93),  and 
will  be  extended  in  fiscal  year  1994. 

To  be  eligible  for  fellowship  support 
an  individual  mast  be: 

1.  A  United  States  citiren,  noncitizen 
national,  or  foreign  national  who 
possesses  a  visa  fHjrmitting  pf-rmanent 
n^sidence  in  the  United  States; 

2.  A  certified  registered  nurse 
anesthetist  with  current  licensure  to 
prac:tice,  and  wiih  teaching 
responsibilities  in  an  accredited  nurse 
anesthetist  education  prrgram, 

3.  Enrolled  or  accepted  for  enroliincnt 
in  a  forma!  program  of  study  which 
le.'ids  to  a  master's  or  dodoral  degree; 

4.  Proposed  for  a  feilov.ship  in  the 
appliciint  institution's  grant  proposal: 
and 

5.  A  faculty  mtMnber  employed  bv,  or 
affiliated  with,  the  applitomt  institution 
during  the  period  of  approved 
fellowship  support. 

Policy  on  Payment  of  Stipends 

The  following  policy  on  payment  of 
stipends  was  established  in  fiscal  year 
1990  after  public  comment  (55  FR 
36325.  dated  September  5.  1990)  and  is 
being  extended  in  fiscal  year  1994. 

A  faf;ulty  member  may  be  paid  a 
stipend  for  living  costs  if  attending  an 
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educational  institution  as  a  full-time 
student;  no  .stipend  would  be  available 
for  a  faculty  member  who  is  enrolled  in 
part-time  study  or  who  is  employed  on 
a  full-time  bosis.  This  policy  is  designed 
to  target  .stipend  assistance  to  the 
individual-;  who  are  most  in  need  of 
such  aid. 

Review  Crilnria 

Applications  will  be  revieuf  d  and 
award  amounts  will  be  calculated  by 
staff  in  the  Division  of  Nursing  and  in 
the  Grants  Management  Branch  of  the 
Bureau  of  Heahh  Professions.  The 
review  of  applications  will  take  into 
consideration  the  following  criteria: 

1.  The  elig;iiility  of  applicants, 

2.  The  eligibility  of  faculty;  and 

3.  The  extent  to  which  an  applicant 
meets  thr'  iunding  preferences. 

These  review  criteria  were  established 
in  1900  (5.'.  FR  36325,  9/5/90).  Different 
criteria  wen;  established  for  use  in  FY 
1993  to  met  t  the  statutory  requirement 
for  peer  re\  icw.  The  requirement  for 
peer  review  u  as  deleted  by  Public  Law 
103-43. 

Other  Considerations 

In  addition,  the  following  fm-.ding 
factors  mp,\  he  applied  in  determining 
funding  o!  a;>proved  applications. 

A  fund:r.>;  preference  is  defined  as  the 
funding  ol  a  "specific  category  or  ^roiip 
of  approvfci!  applications  ahead  of  other 
categories  or  groups  of  apprcMxl 
applications. 

It  is  not  required  that  applicants 
request  consideration  for  a  funding 
factor.  Applications  which  do  not 
request  consideration  for  funding  factors 
will  be  reviewed  and  given  hill 
consideration  for  funding. 

Statutory  Funding  Preference 

Section  860(e)  of  the  PHS  Act,  as 
amended  by  the  Nurse  Education  and 
Practice  Improvement  Amendments  of 
1992,  title.II  of  the  Health  Professions 
Education  Extension  Amendments  of 
1992rPublic  Law  102-408,  enacted  on 
Octobi^r  13,  1992.  provides  for  the 
following  statutory  preference  for  this 
program  of  Grants  for  Nurse  Anesthetist 
Faculty  Fellowships,  as  well  as  for 
certain  other  programs  undi^r  titles  VII 
and  VIII  of  the  PHS  Act. 

Statutory  preference  will  he  given  to 
qualified  applicants  that:  (1)  Have  a 
high  rate  for  placing  graduates  in 
practice  settings  having  the  principal 
focus  of  serving  residents  of  medically 
underserved  communities;  or  (2)  have 
achieved,  during  the  2-year  period 
preceding  the  fi.scal  year  for  which  such 
an  award  is  sought,  a  significant 
increase  in  the  rate  of  placing  graduates 
in  suf  h  settings.  ^ 


This  preference  will  only  be  applied 
to  applications  that  rank  above  the  20th 
percentile  of  applications  that  have  been 
recommended  for  approval. 

Proposed  Criteria  for  Meeting  the 
General  Statutory  Funding  Preference 

It  is  proposed  that,  for  Grants  for 
Nurse  Anesthetist  Faculty  Fellowships, 
qualified  applicants  will  meet  the 
general  statutory  funding  preference  if  a 
minimum  of  50%  of  the  nurse 
anesthetist  faculty  are  teaching  in 
medically  underser\'ed  communities. 

Additional  information  concerning 
the  implementation  of  this  preference 
has  been  published  in  the  Federal 
Register  at  58  FR  40659,  dated  7/29/93. 

Established  Funding  Preference 

The  following  funding  preference  was 
established  in  fiscal  year  1990  after 
public  comment  (55  FR  36325,  dated 
September  5, 1990).  A  revised  version  is 
being  extended  in  fi.scal  year  1994.  The 
Department  determined  that  this  is  a 
more  appropriate  means  to  achieve 
program  goals. 

A  funding  preference  will  be  given 
first  to  faculty  who  will  be  completing 
degree  requirements  before  or  by  the 
end  of  the  funded  budget  year,  second 
to  faculty  who  are  full-time  .students, 
and  third  to  faculty  m  ho  are  part-time 
students. 

Information  Requirements  Provision 

Under  section  860(e)(2)  of  the  Act,  the 
Secretary  may  make  an  award  under  the 
Nurse  Anesthetist  Faculty  Fellowships 
only  if  the  applicant  for  the  award 
submits  to  the  Secretary  the  following 
information: 

1.  A  description  of  rotations  or 
preceptorships  for  students,  or  c:lini«  al 
training  programs  for  residents,  that 
have  the  principal  focus  of  providing 
health  care  to  medically  underserved 
communities. 

2.  The  number  of  faculty  on 
admissions  committees  who  have  a 
clinical  practice  in  community-based 
ambulatory  settings  in  medically 
underserved  communities. 

3.  With  respect  to  individuals  who  are 
from  disadvantaged  backgrounds  or 
from  medicaily  underserved 
communities,  the  number  of  such 
individuals  who  are  recruited  for 
academic  programs  of  the  applicant,  the 
number  of  such  individuals  who  are 
admitted  to  such  programs,  and  the 
number  of  such  individuals  who 
graduate  from  such  programs. 

4.  If  applicable,  the  number  of  recent 
graduates  who  have  chosen  careers  in 
primary  health  care. 


5.  The  number  of  recent  graduates 
whose  practices  are  serving  medically 
underserved  communities. 

6.  A  description  of  whether  and  to 
what  extent  the  applicant  is  able  to 
operate  without  Federal  a.ssistance 
under  this  title. 

Additional  details  concerning  the 
implementation  of  this  information 
requirement  have  been  published  in  the 
Federal  Register  at  58  FR  43642,  dated 
8/17/93  and  will  be  provided  in  the 
application  materials. 

Paperwork  Reduction  Act 

The  standard  application  form  PHS 
602.5-1,  HRSA  Competing  Training 
Grant  Application,  General  Instructions 
and  supplement  for  this  program  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  This 
approval  includes  the  burden  for 
collection  of  information  for  the 
statutory  general  preference  and  for  the 
infcrmation  requirement  provision. 
(OMB  «G91 5-0060,  expiration  date  7/ 
31/95) 

Additional  Information 

Interested  persons  are  invited  to 
comment  on  the  proposed  review 
criteria  and  the  proposed  criteria  for 
meeting  the  general  statutory  funding 
preference.  The  comment  period  is  30 
days.  All  comments  received  on  or 
before  June  15,  1994  will  be  considered 
before  the  final  review  criteria  and  the 
final  criteria  for  meeting  the  general 
statutory  funding  preference  are 
established.  Written  comments  should 
be  addressed  to:  Maria  Salmon,  ScD. 
RTJ,  FAAN,  Division  of  Nursing.  Bureau 
of  Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  room  9-35,  5600  Fishers  Lane. 
FJockville.  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Nursing. 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (P'ederal 
holidays  excepted)  between  the  hours  ol 
8:30  a.m.  and  5  p.m. 

Application  Requests 

Requests  for  application  materials  and 
questions  regarding  grants  policy  and 
business  management  issues  should  be 
directed  to:  Ms.  Jacquelyn  Whitaker  (A- 
22),  Grants  Management  Specialist, 
Bureau  of  HeaUh  Professions,  Health 
Resources  and  Services  Administration. 
Park  lawn  Building,  room  8C-26,  5600 
Fishers  Lane,  Rockville,  Marvland 
20857.  Telephone:  (301)  443^857  FAX: 
(301)44.3-<>343. 
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Cdiiipleted  applications  should  be 
n^tilrned  to  the  Grants  Mann^^ement 
Rrnjnch  at  the  above  addross. 

1:  additionai  programmatic: 
information  is  needed,  please  contact: 
Doiiiia  English,  Acting  Chief,  Nursing 
Pra  jtice  Resources  Section.  Division  of 
Nil  "iing,  Bureau  of  Healtli  Professions. 
Heiijth  Resources  and  Services 
Ad  ihinistration,  Parklawn  Building, 
roo^  9-.'?B.5600  Fishers  Lane,  Rockville. 
Ma-1-land  20857.  Telephone:  (301)  443- 
r)7f  :  FAX:  (301)  443-HSH6. 

1 1  le  deadline  date  for  roceipt  of 
npj  ications  is  June  24.  1994. 
Ap  liications  will  be  considered  to  In.- 
"o!   time"  if  they  are  either: 

( 1   Received  on  or  l)efore  tti<' 
estii  )lished  deadline  date,  or 

( !l  Sent  on  or  before  the  established 
denaline  date  and  received  in  time  for 
ordnrly  processing.  (Applicants  should 
req  <est  a  iegibly  dated  U.S.  Postal 
Senjice  postmark  or  obtain  a  legibly 
dat^d  receipt  from  a  commercial  carrier 
or  U.S.  Postal  St(r\ice.  Private  metered 
p05  tmarks  shall  not  be  acceptable  as 
prcilf  of  timely  mailing. 

I  ate  applications  not  accepted  for 
pre  (jessing  will  be  returned  to  the 
applicant. 

This  program.  Grants  for  Nurse 
An  !Sthetist  Faculty  Fellowships,  is 
list  ad  at  93.907  in  the  Catalog  of  Federal 
Domestic  Assistance.  It  is  not  subject  to 
the  provisions  of  Executive  Order 
12372.  Intergovernmental  Review  of 
Federal  Programs  (as  imph^mented 
through  45  CFR  part  100).  This  program 
is  not  subject  to  the  Public  Health 
Systiim  Reporting  Requirenn^nts. 

IMud:  March  29.  1994. 
Joh|i  H.  Kelso, 

,\(  (ip^  Admmii^trctor. 

(FR  ^.  94-11784  Filed  5-lo-'M;  H.AV,  iim! 
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Public  Health  Service 

RIN:  0905-2A56 

Office  of  Minority  Health;  Cooperative 
Agreement  for  Family  and  Community 
Violence;  Prevention  Demonstration 
Program;  Notice  of  Availability  of 
Funds  and  Request  for  Application 

Introduction 

The  Office  of  Minority  Health  (OMH) 
announces  the  availability  of  Fiscal  Year 
1994  funds  to  support  a  cooperative 
agreement  with  a  consortium  of 
Hi.'^lorically  Black  Colleges  and 
Universities  (HBCUs).  Specifically,  the 
inlent  of  this  project  is  to  design, 
develop,  implement,  and  test  a  series  of 
models  that  may  l)e  effective  in 


preventing  minority  m.ale  related 
violence  in  such  communities. 

Models  developed  under  this  project 
should  address  behavioral  patterns  and 
environmental  influences  that  may 
precipitate  violence  within  the  family  or 
the  community.  Such  factors  may 
contribute  to  dysfunctional  patterns  of 
individual  behavior  or  dysfunctional 
relationships  within  families.  They 
include  breakdowns  in  family  structure, 
alcoholism  and  drug  abuse,  lack  of 
economic  and  job  opportu.nities. 
educational  deficiencies,  poverty,  and 
crime.  With  respect  to  domestic 
violence,  these  issues  may  include 
spousal  and  child  abuse  and  rape; 
transmission  of  violent  behavior  to 
sul)se(|uent  generations;  societal  and 
family  relationships. 

Multi-purpose  family  support  systems 
are  planned  through  both  linkages  and 
consortiums  of  campus  based  centers 
and  participating  official  and  private 
community  based  organizations 
providing  a  range  of  prevention  and 
service  inter\'entions.  Interventions  will 
be  directed  toward  several  diffi!rent 
target  populations  including  primary 
school  (k-5),  junior  high  school  (6-8). 
and  high  school  as  well  as  young  adults, 
adults,  parents,  and  the  elderly.  They 
will  involve,  but  not  be  limited  to 
certain  common  strategies  such  as  target 
group  focused  education;  individual 
counseling,  treatment  and  individually 
relevant  assistance;  and  referral  to 
public  and  private  agencies,  which 
includes  the  college  and  university 
based  family  support  center  or  the 
participating  professionals,  institutions 
and  organizations  within  the 
c:ommunity.  The  provider  .system 
encompasses  colleges  and  university 
students  and  facuhy.  parents,  school 
officials  and  teachers,  a  large  array  of 
professionals  anci  official  community 
agencies.  The  system  is  designed  to 
utilize  and  expard  the  expertise  of  these 
educational  institutions  and  other 
community  resources  in  the  areas  to  be 
addressed.  The  consortium  consists  of 
16  Historically  and  Predominantly 
Black  Colleges  and  Universities 
(HB('Us)  and  a  number  of  key  public 
and  private  entities  functioning  togt^her 
to  improve  the  lives  of  individuals 
residing  throughout  the  communities  in 
whi(.h  they  live. 

The  Public  Healtli  Ser\icc  (PHS)  is 
committed  to  achieving  the  health 
p.Tjniotion  and  disease  prevention 
objective  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  to  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of  V'iolcnf:e 
and  Abusive  Behavior,  which  includes 
the  following  sub-areas:  homicide. 


suicide,  weapon-related  deaths,  child 
abuse  and  neglect,  spousal  abuse, 
assault  injuries,  suicide  attempts  bv    - 
adolescents,  physical  fighting  among 
youth,  weapon-earning  youth  and 
comprehensive  violence  programs. 

Authority 

This  project  is  authorized  under, 
section  1707(d)(1).  Public  Health 
Ser\'ice  Act. 

Eligible  Applicant 

.Approximately  S4. 250.000  is  available 
to  support  a  family  and  community 
violence  prevention  effort.  Assistance 
will  be  provided  to  Central  State 
Univ(;rsity  of  Wilberforce.  Ohio,  which 
will  .serve  as  the  lead  entity  for  the 
consoriium  of  16  Historical  and 
Predominately  Black  Colleges  and 
Universities,  specifically  the 
Consortium  for  Practicum  and  Resean:h 
on  Minority  Males/Minority  Mali-s 
Consortiuin  (MIN-MALES.Thc  Acting 
Deputy  Assistant  Secretary  for  Minority 
Health  has  determined  that  this 
consortium  is  uniquely  qualified  to 
receive  this  award  because  it  is  a  pre- 
existing proven  consortium  which  can 
respond  rapidly  to  the  OMH 
requirement  to  complete  the  award 
pro(»ss  this  fiscal  year.  Each  institution 
partici|)ating  in  this  exi.sting  consortium 
is  already  actively  involved  in  on- 
campus  or  in  neighborhoods/ 
community  based  projects  that  are 
designed  to  remedy  minority  male  and 
family  educational  and  health  problems. 
Furthermore,  all  participating 
institutions  are  working  in  an  official 
and  coordinated  capacity  to  focus 
specifically  on  violeni^-relaied 
problems  faced  by  minority 
communities.  In  addition,  the 
consortium  members  are  geographicallv 
distributed  in  suc:h  a  manner  that  allows 
them  to  access  and  ser\'ice  a  large  and 
diverse  number  of  racial  and  ethnic 
minorities. 

They  have  established  functional 
working  relationships  with  comnuinity- 
bn.sed  organizations,  churches,  schools, 
prisons,  etc.  *   *   "  which  demonstrat».'S 
the  existence  of  a  viable  network  with 
cultural  competence  and  existing 
outreach  mechanisms  targeting  multiple 
racial  and  ethnic  family  populations. 
This  coiLsortium  is  uniquely  prepared 
by  virtue  of  its  experti.se,  geographic 
distribution  and  existing  network  to 
inipk'inent  a  model  family  domestic 
violenct!  program  expeditiously.  No 
other  applications  will  be  solicited. 

Availability  of  Funds 

Approximately  54.250,000  (indirec-t 
and  direct  costs)  will  be  available  in 
Fiscal  Year  1994  to  hind  this 
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cooperative  agreement.  The  projeirt  is 
expected  to  begin  on  September  30, 
1994.  for  a  12  month  budget  period 
within  a  project  period  not  to  exceed  3 
years.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  availability 
of  funds.  The  funding  estimate  above 
may  vary  and  is  subject  to  change. 

Background 

Violent  and  abusive  bt^hrA  ior  exacts  a 
large  foil  on  the  physical  and  mental 
health  of  Americans.  Child  abuse, 
spouse  abuse,  and  other  forms  of 
intrafamilial  violence  continue  to 
threaten  the  health  of  thousands  of 
American  families,  particularly 
minorities. 

In  1986,  an  estimated  1.6  niiUion 
children  nationwide  experienced  some 
form  of  abuse  or  neglect.  Physical  abuse 
accounted  for  the  greatest  portion  of 
abuse  incidents.  Studies  suggest  that 
between  2  million  and  4  million  wonu  n 
are  physically  battered  each  year  by 
their  partners.  On  an  annual  basis,  more 
than  1  million  women  seek  medic'i! 
a.ssistan(:e  for  injuries  caused  by 
battering.  Also,  the  va.st  majority  of 
domestic  homicides  are  prnredt^d  by 
episodes  of  violence.  Domestic  violence 
is  a  major  context  for  suicide  attempts, 
substance  abuse,  and  mental  illness 
among  women  and  4.5  percent  of 
mothers  of  abused  children  are 
themselves  bettered  women. 

The  characteristics  of  homicides 
indicate  a  clear  and  consistent  pattern  of 
friend  and  family  violence.  Half  of  the 
yearly  23.000  homicide  victims  in  the 
United  States  die  at  the  hands  of  an 
acquaintance.  For  example,  family 
members  are  responsible  for  20  percent 
of  the  deaths  whereas  casual 
acquaintances  are  responsible  for  30 
percent. 

During  1985,  the  Surgeon  General  and 
the  U.S.  Public  Health  Service  provided 
a  national  focus  on  violence  as  a  leading 
public  health  problem  in  the  United 
States.  Sipce  that  time,  public  health 
perspectives  in  preventing  death  and 
disability  due  to  violent  and  abusive 
behavior  have  emerged  across  the 
country. 

Violence  in  America  is  a  public  health 
problem  that  takes  its  greatest  toll  on 
young  minority  males.  Minority  males 
have  the  highest  rates  of  contact  with 
the  criminal  justice  system  of  any  group 
in  the  nation.  In  1987,  more  than  half  of 
all  prison  inmates  in  the  nation  were 
Black  or  Hispanic  males.  Problems 
confronting  minority  males  are  those 
particular!'  associated  with  poverty, 
violence,  single  parent  households, 
school  drop-out  rates,  delinquency, 
unemployment,  access  to  higher 


education  and  health  status.  The 
American  Council  on  Education 
recently  reported  that  African  American 
Male  enrollment  in  colleges  and 
universities  declined  by  five  percent, 
while  the  enrollment  among  Hispanic 
males  remained  constant,  between 
1990-1992. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  design,  implement,  and 
assess  the  u.se  of  a  consortium  to 
conduct  model  centers  for  the 
development  and  demonstration  of 
interventions  related  to  minority  male, 
family  and  community  violence. 

Program  Requirements 

The  consortium  will  design. 
implement,  and  assess  Minority  Male. 
Family  and  Community  Violence 
Prevention  Models  which  maximize  the 
leadership  of  minority  institutions  of 
higher  education  in:  (1)  Organizing  a 
total  "town  and  gown"  initiative  with 
respect  to  both  their  own  functions  and 
responsibilities  and  those  of  entities  to 
be  involved  throughout  the  community, 
e.g.,  primary/secondary  schools, 
churches,  public  agencies:  (2)  The  life 
centers  should  at  a  minimum  conduct 
the  following: 

•  Assess  local  ccnmunity  resources 
dedicated  to  address  problems  of  family 
and  community  violence. 

•  Coordinate  with  local  violence 
efforts  currently  in  place  to  minimize 
duplication  of  efforts  and  to  maximize 
use  of  local  resources. 

•  Specifically,  though  not 
exclusively,  address  the  problem  of 
interpersonal  family  violence  by 
designing  and  implementing  an 
educational/prevention  int erven' ion. 

•  Design  and  implement  a  student 
assessment  project  to  identify  students 
from  dysfunctional  families  and  to 
delineate  positive  and  negative  coping 
strategies. 

(3)  developing  educational 
experiences,  preventive  measures  and 
therapeutic  interventions  designed  to 
address  the  issuesof  dysfunctional 
males  and  families;  and  (4)  formulating 
methods  and  strategies  for  execution  of 
the  initiatives  through  a  variety  of 
avenues  within  the  minority  institutions 
of  higher  education  and  throughout  the 
community.  This  initiative  seeks  to 
address  the  escalating  national  problems 
experienced  by  dysfunctional  families 
and  individuals  in  the  minority 
community.  These  national  problems 
are  precipitated  by  such  conditions  as 
breakdowns  in  family  structures, 
alcoholism  and  drug  abuse,  educational 
deficiencies,  poverty,  crime,  and 
violence. 


The  consortium  will  establish  a 
maximum  of  sixteen  (16)  Family  Lifp 
Centers  on  the  campuses  of  minority 
institutions  of  higher  education.  A 
complete  organizational  structure  will 
be  developed  for  initiatives  to  be 
executed  through  this  program  with 
respect  to  both  the  minority  institutions 
of  higher  education  and  community 
components  involved  including 
methodologies  and  strategies  for  iheir 
operation.  The  consortium  will  di  velcn 
and  test  the  interventions  and  other 
prcgram.matic  content  for  all  facets  of 
the  program  that  are  internal  and 
external  to  the  minority  institutions  of 
higher  education.  There  include, 
methods  of  their  delivery  and  the 
competencies  necessary  for  all  students 
and  professionals  involved  (mentor, 
counselors,  faculty,  etc.)  in  carrying  out 
the  interventions. 

Use  of  Cooperative  Agreement:  A 
cooperative  agrei^ment  will  be  awarded 
because  of  the  anticipated  substanti.Tl 
programmatic  involvement  bv  OMH 
staff.  OMH  will  take  the  lead 
programmatic  responsibility  for  this 
activity  and  will  work  in  collaboration 
with  other  PHS  and  DHHS  co- 
sponsoring  entities.  Substantial 
programmatic  involvement  is  as  follows 

(1)  OMH  shall  arrange  an  initial 
orientation  meeting  to  discuss  and 
finalize  a  project  management  plan,  to 
clarify  roles  and  responsibilities  of  the 
consortium  and  OMH  staff,  to  establis'i 
clear  lines  of  communication,  to 
introduce  the  consortium  participants  to 
other  PHS  and  DHHS  co-sponsors,  and 
to  discuss  and  review  a  workplan. 

(2)  OMH  staff  shall  provide  technical 
assistance  and  oversight  as  necessary  for 
the  overall  design,  implementation  and 
assessment  of  the  project  activity. 

(3)  OMH  staff  shall  provide  technic  .il 
assistance  to  the  consortium  in  the 
design,  development.and 
implementation  of  the  evaluation  plans 
and  strategies. 

(4)  OMH  staff  shall  review  and 
approve  all  consortium  evaluation  plans 
and  strategies  prior  to  implementation. 

(.S)  OMH  staff  shall  provide  non- 
financial  assistance  to  the  consortium  to 
arrange  an  annual  meting  and  to  provide 
briefings  regarding  programmatic 
outcomes,  evaluation  plans,  strategies, 
agreement,  and  to  provide  expertise 
regarding  the  identification  of  evolving 
areas  of  concern  affecting  the  minority 
populations. 

Technical  Assistance 

OMH  will  collaborate  with 
representatives  of  the  Consortium  in  the 
identification  of  specific  areas  of 
intervention  activities  and  the 
development  of  research  areas.  The 
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following  document  has  been  provided 
bv  OMH  to  the  Consortium:  Healthy 
People  2000 

Application  Content 

In  a  narrative  form,  the  applicant  shall 
submit  sufficient  supporting  evidence  to 
satisfy  all  items  in  the  "Evaluation 
Criteria".  This  information  should  be 
presented  using  the  PHS  Application 
form  PHS  5161  (Approved  by  0MB 
under  control  no  0937-0189).  The 
application  submitted  under  this 
cooperative  agreement  will  contain 
multiple  subparts  addressing  the 
individual  contributions  of  consortium 
members.  It  is  anticipated  that  the 
application  received  will  contain 
technical  proposal(s)  that  may  cover  up 
to  a  three-year  period. 

Evaluation  Criteria 

A.jThe  application  will  be  evaluated 
according  to  the  following  criteria: 

1.  The  extent  to  which  the  proposed 
fami  y  community  violence  intervention 
modfKs)  will  address  the  needs  of  the 
targejted  minority  populations  as 
expressed  by  clear  and  measurable  goals 
and  bbjectives;  the  reasonableness  of  the 
effort  required  to  incorporate  the  model 
into  jhe  long-term  institutional  goals  as 
exprjissed  by  letters  of  long-term 
instijutional  commitment.  (40%) 

2.  trhe  appropriateness  of  the 
propjased  model  design,  purpose, 
methjodology,  scope,  as.sessment.  and 
timetable.  (40%) 

3.  tilvidence  for  collaborative  effort 
within  the  consortium  and  with  other 
signijtitant  participants  such  as 
comiiiunity  based  organizations.  (.5%) 

4.  \dequacy  of  resources;  including 
backjjround  and  training  of  key 
perse  (inel  and  percentage  effort 
alloc  ilion  to  achieve  stated  objectives 
and  joals.  (10%) 

.S.  i'Dtential  for  the  proposed 
inter  'fentions  and  reports  to  lead  to 
publishable  results.  (.5%) 

fi.  Diudget  and  Cost-effectiveness;  the 
exter  ti  to  which  the  total  budget  is 
reasoi^able  and  will  be  adequate  to 
achitvre  stated  project  goals.  The  budget 
cost  of  the  project  to  the  Government 
must  be  reasonable.  (Not  Scored) 

Co  ilacts:  For  program  information, 
contact  Mr.  Michael  A.  Douglas.  Project 
Offict^r,  Division  of  Policy  Coordination. 
Office  of  Minority  Health.  5515  Security 
Lanej  Suite  1000.'  Rockville.  Marvland, 
20852,  telephone  number  (301)  443- 
9923:  For  grants  management 
inforination,  contact  Ms.  Carolyn  A. 
VVillioms.  Grants  Management  Officer. 
Division  of  Grants  Management.  Office 
of  Minority  Health.  5515  Security  I^ne. 
Suite  1000.  Rockville,  Marvland,  20852, 
telephone  number  (301)  594-0758. 


Application  Deadline:  The 
application  deadline  is  June  15,  1994. 

Guide  for  Grants  and  Contracts:  The 
Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

State  Reviews:  E.xecutive  Order  12372 
sets  up  a  system  for  State  and  local 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally-recognized  Indian  tribal 
governments)  should  contact  their  State 
Single  Points  of  Contact  (SPOCs)  as 
early  as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  State 
process.  A  current  list  of  SPOCs  is 
included  in  the  application  kit.  SPOCs 
will  have  60  days  to  provide  comments. 
SPOC  comments  must  be  received  by 
July  15,  1994.  The  Office  of  Minority 
Health  does  not  guarantee  to 
accommodate  or  explain  State  process 
recommendations  after  that  date  SPOC 
comments  are  to  be  sent  to:  Office  of 
Minority  Heahh,  Grants  Management 
Officer.  Rockwall  II  Building,  suite 
1000,  5515  Security  Lane.  Rockville. 
MD  20852. 

Public  Health  System  Reporting 
Requi. 'anient:  This  program  is  subject  to 
Public  Health  Systems  Requirements. 
Under  these  requirements,  a 
community-ba.sed  nongovernmental 
applicant  must  prepare  and  submit  a 
Public  Health  System  Impact  Statement 
(PHSIS)  (Approved  bv  0MB  under 
control  no.  0937-0195).  The  PHSIS  is 
intended  to  provide  information  to  State 
and  local  health  officials  to  keep  them 
apprised  of  proposed  health  services 
grant  applications  submitted  by 
community-based  nongovernmental 
organizations  within  their  jurisdictions. 

Community-based  nongovernmental 
applicants  are  required  to  submit  the 
following  information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date:  (a)  a  copy  of  the  face 
page  of  the  applications  (SF  424).  (b)  a 
summary  of  the  project  (PHSIS).  not  to 
exceed  one  page,  which  provides:  (1)  a 
description  of  the  population  to  be 
served.  (2)  a  summary  of  the  services  to 
be  provided,  (3)  a  description  of  the 
coordination  planned  with  the 
appropriate  State  or  local  agencies. 

(The  Catalog  of  Federal  Domestic  Assistancp 
niimlKT  is  93.105). 


Dated:  March  29,  1994. 
Audrey  F.  Manley. 

Acting  Deputy  Assistant  Secretary  for 

Minority  Health. 

IFR  Doc.  94-11753  Filed  5-13-94;  8:45  am) 

BILUNG  CODE  4160-17-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary— Office  of 
Lead-Based  Paint  Abatement  and 
Poisoning  Prevention 

[Docket  No.  N-94-3769;  FR-3725-N-01] 

Task  Force  on  Lead-Based  Paint 
Hazard  Reduction  and  Financing; 
Open  Meeting 

AGENCY:  Office  of  Lead-Based  Paint 
Abatement  and  Poisoning  Prevention, 
HUD. 

ACTION:  Notice  of  open  meetings. 


SUMMARY:  The  Task  Force  was 
established  by  the  Secretary  pursuant  to 
section  1015  of  the  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992.  The  charter  of  the  Task  Force  was 
approved  July  14,  1^93. 

The  Task  Force  includes  individuals 
representing  the  Department  of  Housing 
and  Urban  Development;  the  Farmers 
.Home  Administration;  the  Department 
of  Veterans  Affairs;  the  Federal  Home 
Loan  Mortgage  Corporation;  the  Federal 
National  Mortgage  Association;  the 
Environmental  Protection  Agency; 
employee  organizations  in  the  building 
and  construction  trades  industrv". 
landlords;  tenants;  primary  lending 
institutions;  private  mortgage  insurers; 
single-family  and  multifamily  real  estate 
interests;  nonprofit  housing  developers; 
property  liability  insurers;  public 
housing  agencies;  low-income  housing 
advocacy  organizations;  national.  State, 
and  local  lead-poisoning  prevention 
advocates  and  experts;  and  communitv- 
based  organizations  located  in  areas 
with  substantial  rental  housing.  These 
members  were  selected  on  the  basis  of 
personal  experience  and  expert 
knowledge.  Three  committees  were 
established  by  the  Task  Fore  e  meml)ers: 
(1)  Finance  Committee;  (2)  Liability 
Committee;  and  (3)  Implementation 
Committt  e.  The  members  of  these 
committees  are  meml)ers  of  the  Task 
Force. 

DATES:  The  committees  will  be  meeting 
on  June  20.  1994— Finance  Committee 
(9  to  5).  June  21.  1994— Implementation 
Committee  (9  to  5).  and  June  22.  1994- 
Liability  Committee  (9  to  5),  (EST),  at 
the  Marriott  Waterfront  Hotel,  80 
Compromise  Street.  Annapolis, 
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Maryland  21401,  telephone  number 
(410) 268-7555. or (301)  261-2240. 
ADDRESSES:  Members  of  the  public  are 
invited  to  provide  written  material  to: 
Ruth  Wright,  Task  Force  Staff  Director, 
Department  of  Housing  and  Urban 
Development.  451  7th  Street  SVV.,  room 
B-133.  Washington.  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Wright.  Task  Force  Staff  Director, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street  SW.,  room 
B-133,  Washington,  DC  20410; 
telephone  (202)  755-1805.  The  TIT) 
numbers  are  (202)  708-9300  or  1-800- 
877-8339.  (Except  for  the  "aoo" 
number,  these  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  The  last 
Ta.sk  Force  Committee  meetings  were 
held  on  April  4,  5  &  6, 1994  in 
Washington,  DC.  An  announcement  will 
be  publisiu;d  in  the  Federal  Register  at 
least  15  days  before  each  meeting.  All 
meetings  will  be  open  to  the  public, 
with  limited  seating  available  on  a  first- 
come,  first-served  basis. 

The  mandate  of  the  Task  Force  is  to 
make  recommendations  to  the  Secretary 
of  HUD  and  the  Admini.strator  of  the 
Environmental  Protection  Agency  (EPA) 
concerning: 

(1)  Incorporating  the  need  to  finance 
lead-based  paint  hazard  reduction  into 
underwriting  standards; 

(2)  Developing  new  loan  products  and 
procedures  for  financing  lead-based 
paint  hazard  evaluation  and  reduction 
activities; 

(3)  Adjusting  appraisal  guidelines  to 
address  lead  safety; 

(4)  Incorporating  risk  a.ssessments  or 
inspections  for  lead-based  paint  as  a 
routine  procedure  in  the  origination  of 
new  residential  mortgages; 

(5)  Revising  guidelines,  regulations, 
and  educational  pamphlets  issued  by 
the  Department  of  Housing  and  Urban 
Development  and  other  Federal  agencies 
relating  to  lead-based  paint  poisoning 
prevention; 

(6)  Reducing  the  current  uncertainties 
of  liability  related  to  lead-based  paint  in 
rental  housing,  by  clarifying  standards 
of  care  for  landlords  and  lenders  and  by 
exploring  the  "safe  harbor"  concept; 

(7)  Increasing  the  availability  of 
liability  insurance  for  owners  of  rental 
housing  and  certified  contractors  and 
establishing  alternative  sy.sfems  to 
compensate  victims  of  lead-based  paint 
poisoning;  and 

(8)  Evaluating  the  utility  and 
appropriateness  of  requiring  both  risk 
assessments  or  inspections  and 
notification  to  prospective  lessees  of 
nmtal  housing. 

.\ulhnntv:  A2  V.SIZ.  48S2.1.  4HfiL'b. 


DHtfd:  May  10,  1994. 
Ronald  ).  Morony, 

Acting  Director,  Office  of  Lead- Based  Paint 

Abatement  and  Poisoning  Prevention. 

jFR  Doc.  94-11835  Filed  5-13-94;  8;45  dm\ 

BILLING  COOC  421fr-32-P 


Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-94-3739;  FR-3640-C-02] 

Funding  Availability  (NOPA)  for 
Comprehensive  Improvement 
Assistance  Program  (CIAP);  Correction 

AGENCY:  Office  of  the  A,ssi.stant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  funding  availabiliiy 
for  Fiscal  Year  (FY)  1994. 

SUMMARY:  On  April  19,  1994  (59  FR 
18642),  the  Department  puhiished  in  the 
Federal  Register,  a  notice  of  funding 
availability  for  Fiscal  Year  (FY)  1994  for 
the  Comprehensive  Improvement 
Assistance  Program  (CIAP).  Because  of 
an  error  in  an  editorial  instruction,  the 
date  "June  18,  1994"  calculates  to  be  a 
nonworking  business  day  and  is  not 
correct.  The  purpose  of  this  document  is 
to  correct  the  application  due  date  listed 
in  the  DATES  section  of  the  preamble. 
DATES:  Application  is  due  on  or  before 
3  p.m.  local  time  on  June  20, 1994,  at 
the  HUD  Field  Office  with  jurisdiction 
over  the  Public  Housing  Agenc7  or 
Indian  Housing  Authority  (herein 
referred  to  as  HA).  Attention:  Director, 
Public  or  Indian  Housing  Division. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  D.  Rattley,  Direc:tor,  Office  of 
Construction.  Rehabilitation  and 
Maintenance,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
.Street,  SW..  room  4138.  Washington,  DC 
20410.  Telephone  (202)  703-1800.  (This 
is  not  a  toll-free  number). 

IHAs  may  contact  Dominic  A.  Nessi, 
Director,  Office  of  Native  American 
Programs,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.,  room  4140.  Washington,  DC:  20410. 
Telephone  (202)  708-1015.  (This  is  not 
a  toll-free  number). 

Hearing-  or  speech-impaired 
individuals  mav  call  HUD's  TDD 
number  (202)  708-0850.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION: 
Accordingly,  in  FR  Doc.  94-9321,  a 
Notice  of  Funding  Availability  for 
Comprehensive  Improvement 
Assistance  Program  (CIAP),  published 
in  the  Federal  Register,  on  April  19. 
1994  at  59  FR  18642  is  corrected  to  read 
as  follows: 


On  page  18642,  in  the  first  column,  in 
the  DATES  se<:tion.  the  date  "June  18, 
1994"  is  corrected  to  read  'June  20. 
1994". 

D.itiHi:  Miiy  10.  1994. 
Myra  L.  Ratuick, 

Assistant  General  Counsel  for  Peguiations. 
|FK  Doc.  94-1 1766  Filed  >-13-94;  8:45  :im| 

BILLING  COOC  4210-33-P 


Office  of  Administration 
[Docket  No.  N-94-37671 

Submission  of  Proposed  Information 
Collection  to  0MB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
expedited  review,  as  required  by  the 
Paperwork  Reduction  Act.  The 
Department  is  soliciting  public 
comments  on  the  subject  proposal. 

DATES:  Comments  due  date:  May  23, 
1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  seven  (7)  working  days 
from  the  date  of  this  Notice.  Comments 
should  refer  to  the  proposal  by  name 
and  should  be  sent  to:  Josephe  F. 
Lackey,  Jr.,  OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  Washington.  DC  20410,  telephone 
no.  (202)  708-0050.  This  is  not  a  toll- 
free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Dexelopment  has  submitted  to  OMB,  for 
expedited  processing,  and  information 
collection  package  with  respect  to  the 
Public  Housing  Residents  Anti-crime 
Survey.  HUD  is  requesting  a  7-day  OMB 
review  of  this  informction  collection. 

HUD  is  currently  implementing 
Operation  Safe  Home,  a  joint  anti-crime 
effort  with  the  U.S.  Departments  of 
Justice.  Treasury,  and  the  Office  of 
National  Drug  Control,  to  eliminate 
criminal  activity  in  public  housing.  A 
key  component  of  Safe  Home  is 


Federal  Register  /  Vol.  59.  No.  93  /  Monday.  May  16.  1994  /  Notices 


25469 


coordinated  strikes  by  Federal  agencies 
against  drug-related  crime  in  public 
housing.  Predatory  violent  crime  in 
public  housing  also  has  been  targeted 
for  action.  In  an  effort  to  make 
Operation  Safe  Home  as  effe<:tive  as 
possible  and  to  guide  HUD's  policy  and 
legislative  agenda,  the  Secretary  wants 
to  survey  public  housing  residents  on 
their  opinions  regarding  crime  and 
associated  problems. 

These  survey  data  will  be  used 
directly  by  the  Office  of  Public  and 
Indian  Housing  to  strengthen  HUD's 
crime  prevention  activities  in  public 
housing  and  by  the  Office  of  Policy 
Development  and  Research  to  enhance 
HUD's  policy  and  legislative  initiatives 
for  crime  prevention  in  a  broad  range  of 
othar  settings  as  well. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below,  to 
OMB  for  review,  as  required  by  the 
Paperwork  Reduciion  Act  (44  U.S.C. 
chapter  35): 

(1)  The  title  of  the  information 
collection  proposal; 


(2)  The  office  of  the  agency  to  colle<;t 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  public  will 
be  affected  by  the  proposal; 

(6)  How  frequently  information 
submission  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  numbers  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  paperwork 
Reduction  Act.  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

No.  of  re- 
spondents 


Dated:  May  3.  1994. 

Michael  A.  Stegman, 

Assistant  Secretary.  Off  ice  of  Policy 
Development  and  Research. 

Submission  of  Proposed  Information 
Collection  to  OMB 

Proposal:  Public  Housing  Residents 
Anti-Crime  Survey. 

Office:  Policy  Development  and 
Research. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
survey  is  needed  so  that  HUD  can  poll 
public  housing  residents  on  their 
opinion  regarding  crime  prevention 
activities  in  public  housing.  The 
information  will  be  used  to  strengthen 
HUD's  crime  prevention  activities  in 
public  housing  and  to  ensure  client 
feedback  is  incorporated  into  their 
design. 

Form  Number:  None. 

Respondents:  Individuals  or 
Households. 

Frequency  of  Submission:  One  Time. 

Beporting  Burden: 


Survey  

Interviews 


Frequency 
of  re- 
sponse 


Hours  per 
response 


Burden 

hours 


2,500 
1,500 


.08 
.42 


200 
633 


Total  Estimated  Burden  Hours:  833. 

Status:  New. 

Contact:  Donald  S.  Bradlev,  HUD, 
(202)  708-^504,  Joseph  F.  Lackey,  Jr., 
OMB.  (202)  395-7316. 

Date:  May  3, 1994. 

Information  for  Inclusion.  OMB 
Clearance  Package,  Public  Housing 
Residents  Anti-Crime  Survey 
Sponsored  by  U.S.  Department  of 
Housing  and  Urban  Development, 
Conducted  by  Research  Triangle 
Institute 

Section  A:  Justification 

A.l     Circumstances  That  Make 
Information  Collection  Necessary 

The  U.S.  Department  of  Housing  and 
Urban  Development  (HUD)  is  currently 
implementing  Operation  Safe  Home,  a 
joint  anti-crime  effort  with  the  U.S. 
Department  of  Justice,  U.S.  Department 
of  Treasury,  and  the  Office  of  National 
Drug  Control,  to  eliminate  criminal 
activity  in  public  housing.  A  key 
component  of  Safe  Home  is  coordinated 
strikes  by  federal  agencies  again.st  drug- 
related  crime  in  public  housing. 
Predatory  violent  crime  in  public 
housing  also  has  been  targeted  for 
action.  In  an  effort  to  make  Operation 


Safe  Home  as  effective  as  possible,  the 
Secretar>'  wants  to  survey  public 
housing  residents  on  their  opinions 
regarding  crime  and  associated 
problems. 

A.2    Use  and  Users  of  Information — 
Over\iew  of  Data  Bequirements 

These  survey  data  will  be  used 
directly  by  the  Office  of  Public  and 
Indian  Housing  (PIH)  to  strengthen 
HUD's  crime  prevention  activities  in 
public  housing  and  by  the  Office  of 
Policy  Development  and  Research 
(PD&R)  to  enhance  HUD's  policy  and 
legislative  initiatives  for  crime 
prevention  in  a  broad  range  of  other 
settings  os  well. 

A. 3    Consideration  of  the  Use  of 
Improved  Information  Technology 

The  survey  is  utilizing  several 
technological  approaches  to  create  an 
innovative  way  to  efficiently  gather 
information  from  a  population  in  which 
data  collection  has  traditionally  been 
difficult.  We  are  creating  the  sampling 
frame  for  the  telephone  interviews  by 
obtaining  recent  telephone  numbers  for 
the  sample  or  addresses,  using  a 
commercial  file  matching  service.  The 
phone  numbers  obtained  will  be  loaded 
into  an  electronic  scheduler  which  will 


assign  cases  to  interviews  at  times 
which  maximize  the  probability  of 
successful  contact.  The  scheduling 
algorithm  considers  time  zones,  time 
and  result  of  previous  efforts,  and  the 
most  appropriate  time  to  make  calls  to 
residences,  as  well  as  handling  specific 
call-back  appointments. 

Once  contact  has  been  made  with  an 
eligible  residence,  and  an  eligible 
respondent  selected,  the  Computer 
Assisted  Telephone  Interview  (CATI) 
program  will  guide  the  interviewer 
through  the  questionnaire.  Respondent 
burden  is  reduced  since  CATI  selects 
the  correct  question  sequence  based  on 
the  respondent's  previous  answers 
allowing  the  interviewer  to  concentrate 
on  reading  the  question  and  entering  the 
response,  not  searching  for  the  correct 
next  question.  CATI  requires  the  entry 
of  consistent  data  which  falls  into 
appropriate  ranges  thus  eliminating 
editing  time  while  the  respondent  is  on 
the  phone  or  callbacks  to  resolve 
problems.  The  CATI  program  can  also 
offer  the  opportunity  of  providing  the 
questions  and  response  categories  in  an 
alternate  language,  if  needed  to  allow 
special  population  to  participate  fully. 
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A. 4     Efforts  to  Identify  Duplication 

The  Department  has  examined 
existing  administrative  data  sources  to 
determine  if  similar  data  are  tolletied. 
The  information  that  this  sur\'ey  seeits 
to  gather  is  not  available  from  existing 
administrative  or  other  survey 
instruments.  This  is  the  first  telephone 
survey  of  its  kind  to  focus  on  public 
housing  residents. 

A.5     Why  Similnr,  Already  Available 
Data  Cannot  Be  Used 

There  does  not  exist  a  source  of  data 
on  the  attitudes  of  public  housing 
residents  toward  crime/crime 
prevention  issues  equivalent  to  what  is 
being  collected  in  this  effort.  The 
Department  regularly  colle<;ts 
information  (such  as  income  and 
number  of  dependents)  on  residents  of 
low-income  public  housing 
developments  for  use  in  administering 
low-income  housing  programs  but  does 
not  collect  information  on  resident's 
perceptions  of  crime  and  safety,  and 
their  opinions  of  programs  that  could 
effectively  address  these  issues. 

A.6    Reducing  the  Burden 

The  only  burden  associated  with  this 
survey  is  the  25  minute  inter\ie'.v  which 
respondents  agree  to  complete.  As 
discussed  in  Item  A.3,  the  use  of  CAIT 
minimizes  the  burden  a.ssociated  with 
ti.e  mode  of  administration. 

A.  7     Consequences  of  Less  Frequent 
Data  Collection 

Since  this  is  a  one-time  data 
collection  effort,  this  secrtion  is  not 
'applicable. 

A. 8     Special  Circumstances  Requiring 
Inconsistency  With  5CFRl320.r> 

All  data  collection  procedures  and 
data  collection  instruments  have  been 
designed  in  a  manner  which  is  in 
compliance  with  all  sections  of  ."5  CFR 
1320.6.  No  e.xceptions  are  requested. 

A.'J    Consultations  With  Persons 
Outside  the  Agency 

The  survey  design  and  the  data 
collection  instrument  have  been 
designed  by  project  staff  at  the  Researt:h 
Triangle  Institute  (RTI)  working  under 
contract  from  HUD  to  design  and 
completer  the  survey.  RTI  staff  and  their 
consultant.  Dr.  William  Rohe  from  the 
University  of  North  Carolina,  have 
worked  closely  with  the  HUD  proie<;t 
staff  to  develop  the  questionnaire  and 
the  sampling  approach  which  will  be 
used  with  standard  telephone  data 
collection  procedures  to  complete  the 
sur\'ey.  During  the  questionnaire  design, 
RTI  methodolo«isls  consulted  with  the 


staff  from  the  Census  Bureau  on  i.ssues 
of  question  wording  and  ordering. 

A.  10    Confidentiality 

During  an  introduction  to  the 
interview  which  address  the 
components  of  informed  consent,  all 
respondents  will  be  a.ssured  that  the 
information  that  they  provide  will 
remain  confidential,  and  that  they  can 
refuse  to  answer  any  individual 
question  during  the  interview.  No 
names  are  requested  and  the  address 
and  telephone  numbers  will  not  be 
included  in  the  data  file  pn>pared  and 
delivered  to  HUD.  Any  location 
information  used  in  the  analyses  will  be 
presented  in  composite  form  which  will 
not  allow  the  identification  of 
individual  respondents. 

All  project  staff  and  each  telephone 
interviewer  will  comply  with  all  aspects 
of  relevant  federal  regulations 
concerning  privacy  of  respondent's  data, 
and  the  data  will  be  maintained  in 
limited  access  secured  computer  files. 

A.J1     Justification  for  Questions  of  a 
Sensitive  Nature 

During  their  cognitive  and  telephone 
pretest  inter\'iews,  we  attempted  to 
identify  questions  which  the 
respondents  might  consider  st»nsiti\  e. 
None  of  the  respondents  indicated  any 
problems  with  the  questions  in  the 
questionnaire.  We  did  replace  a 
household  income  question  with  a 
proxy  measure,  monthly  rent,  whic  h  we 
felt  would  be  less  intrusive. 

A.  12    Estimates  of  Cost 

The  cost  of  the  survey  design,  data 
colIet;tion,  and  analysis  and  reporting 
i;ontract  to  RTI  is  $142,401. 

A. 13     Estimates  of  Respondents 

The  sample  will  consist  of  2.500 
telephone  numbers  which  will  be 
screened  to  determine  eligibility, 
defined  as  a  working  residential  numb»;r 
at  the  address  determined  for  the 
sample.  These  screening  calls  will 
require  an  average  of  5  minutes.  The 
interview  will  be  completed  for  1,500 
respondents  and  will  take,  on  a\erage, 
25  minutes.  The  total  burden  is 
estimated  to  be  833  hours. 

A.  J  4     Reasons  for  Cha nge  in 
Ri'spondent  Burden 

Since  this  is  a  one-time  effort,  there  is 
no  (  hange  in  the  respondent  burden. 

A.  15     Plans  for  Publication  and 
Statistical  Tabulation 

RTI  will  prepare  a  datchook 
presenting  outcome  variables  cross- 
tabulated  by  independent  variables.  A 
final  results  report  will  proviile 


summary  tables  and/or  graphir„s  that 
present  main  findings  and  text  that 
interprets  and  gives  highlights  of  the 
main  findings. 

Section  B:  Statistical  Methods  of  Data 
Collection 

B.  1     Sampling  Method  and  Resp<mdent 
Universe 

B.1.1     Target  Population  and 
Respondent  Universe 

The  target  population,  the  desired 
inference  population,  comprises  all 
public  housing  residents  in  the  48 
coterminous  States.  The  respondent 
universe  or  study  population,  defined  as 
the  portion  of  the  target  population 
actually  being  sampled  from,  is 
essentially  the  public  housing  residents 
in  tiic  48  States  that  have  listed 
telephone  numbers.  Because  of 
undercoverage  of  this  list  source 
compared  to  the  target  population,  that 
is,  residents  with  no  listed  telephone 
and  some  that  are  not  covered  by  the 
HUD  address  file  (the  951  data  base), 
special  attention  is  being  given  to  the 
.sample  allocation  and  to  the 
construction  of  analysis  weights  to 
improve  interferences  relating  to  the 
targ'Jt  population. 

The  oasic  source  of  sample  residents 
will  be  the  HUD  951  data  base,  which 
is  basically  an  address  file.  The 
approximately  300,000  addresses  on 
tiiis  file  represent  68  percent  of  the  1.3 
million  public  housing  units  in  the 
United  States.  Those  not  repre.sented  are 
the  result  of  nonreporting.  data  errors, 
and  indefinite  addresses  (rural 
addre.sses,  etc.)  provided  to  HUD  in 
response  to  the  periodic  mailout  to  all 
of  the  Public  Housing  Authorities.  The 
circa  300,000  records  identify  on  the 
average  about  three  housing  units  each 
becau.se  of  a  single  address  and  file 
record  representing  a  multi-family  unit 
in  many  cases.  The  respondent  universe 
will  be  developed  b^  matching  these 
addresses  to  telephone  listings. 

B.1.2     Sampling  Method 

The  sample  public  housing  resident 
will  be  selected  in  several  phases 
beginning  with  a  proportional  strafifietl 
s.Tmple  of  approximately  25,000 
addresses  obtained  from  the  300.000 
records  on  the  951  data  base 
(proportional  to  the  target  population 
counts  in  32  strata).  The  strata  to  be 
used  at  each  phase  are  the  cross  of  4 
Census  Regions,  4  sizes  of  Housing 
Authority,  and  by  housing  for  elderly 
v(!rsus  other.  The  telephone  numbers 
obtained  from  the  addresses  selected  for 
matching  will  be  subsanipled.  ag.-iin 
using  random  stratified  sampling  with 
proportional  allocation.  The  result  will 


Federal  Register  /  Vol.  59,  No.  93  /  Monday.  May  16.  1994  /  Notices 


25471 


bpa  nearly  self-weighting  sample  with 
respect  to  the  target  population. 

Approximately  2500  telephone 
numbers  will  be  selected  for  fielding, 
possibly  in  two  waves  to  facilitate  early 
testing  of  analysis  and  weighting 
software  and  with  expectation  of 
obtaining  1500  interviews  required  for 
the  study.  Finally,  any  eligible 
individual  (a  resident  of  the  household 
who  is  18  years  of  age  or  older)  will 
become  the  sample  respondent. 

The  sample  ot  1500  is  expected  to 
yield  sampling  errors  ranging  from 
about  2  to  4  percentage  points  for  the 
required  domain  estimates  when  the 
estimates  are  near  50  percent  (the 
domains  will  be  approximately  15 
percent  or  more  of  the  total). 

B.2    Procedures  To  Deal  With 
Nonresponse 

Two  categories  of  nonresponse  are 
important  in  this  .survey:  first,  the 
uhdercoverage  of  the  sampling  frame 
and,  second,  the  potential 
nonparticipation  of  those  residents 
contacted.  With  regard  to  the  potential 
for  nonparticipation,  we  are  making 
allowance  for  nonworking  numbers, 
other  types  of  loss,  and  approximately  a 
20  to  25  percent  nonresponse  by 
fielding  2500  numbers  to  obtain  the 
required  1500  interviews. 

To  deal  with  potential  for 
nonresponse  and  undercoverage  biases, 
we  are  also  developing  analysis  weights 
that  align  the  final  sample  with  knowTi 
control  totals  (with  regard  to  the  design 
.strata  defined  above).  Finally,  other 
control  totals  will  be  compared  to 
weighted  frequencies  (based  on  the 
initial  analysis  weights).  Additional 
v.'eight  adjustments  using  iterative 


^ 


proportional  fitting  will  be  used  as 
needed  to  agree  with  other  important 
control  totals  (for  example,  age,  race, 
metro/  n  onmetro) . 

B.3    Pretesting 

RTl  staff  conducted  pretesting  of  the 
questionnaire  during  the  second  week  of 
the  contract.  The  testing  included  four 
cognitive  interviews  and  eight 
telephone  interviews  with  residents  of 
public  housing  facilities  in  Durham, 
North  Carolina.  The  four  in-depth 
cognitive  interviews  lasted 
approximately  45  minutes  each, 
including  introductory  and  concluding 
comments.  Respondents  were  paid  S20 
for  participating  in  the  inter\'iew. 
During  each  interview,  the  respondents 
hstened  to  the  survey  questions  and 
responded  to  each  as  appropriate.  We 
used  concurrent  probing  during  the 
inter\'iew  to  obtain  insight  into  how 
respondents  were  interpreting  question 
wording  and  choosing  the  best  n>sponse 
option.  In  addition,  we  a.sked 
respondents  to  comment  on  what  we 
felt  were  the  most  sensitive  items  (for 
example,  the  gun  ownership  and 
income  questions)  in  order  to  determine 
the  likelihood  that  respondents  would 
provide  valid  responses. 

We  also  conducted  8  telephone 
interviews  to  determine  if  there  were 
any  additional  changes  to  the 
questionnaire  that  were  needed  due  to 
the  mode  of  administration.  All 
respondents  were  paid  $10  for 
completing  the  interview.  These  calls 
averaged  about  25  minutes  each.  Three 
of  these  interviews  were  conducted  by 
project  sur\ey  specialists  and 
methodologi.sts.  The  remaining 


interviews  were  conducted  by  RTI 
Telephone  Survey  Unit  (TSU) 
supervisors,  and  were  monitored  bv  one 
of  the  project  survey  specialists.  After 
each  of  these  interviews,  the  interviewer 
completed  a  debriefing  form  with  the 
respondent  and  then  answered  a  similar 
set  of  items  gauging  his  or  her 
perception  of  how  well  the 
questionnaire  worked. 

Based  on  these  pretest  interviews,  we 
prepared  a  series  of  recommendations 
whi(  h  were  faxed  to  HUD  and  used  as 
the  basis  of  a  series  of  discnassions  of 
potential  revisions.  The  revisions  which 
were  agreed  upon  were  included  in  the 
final  version  of  the  questionnaire.  whi(  h 
is  included  in  Section  B5. 

B.  4    Persons  Besponsible  for  Statif^tir  al 
Aspects  of  the  Design 

Staff  at  RTI  responsible  for  the 
statistical  aspects  of  the  design  imiudt*: 

Project  Statistician— Steve  Williams, 

(919)  .541-6246 
Task  Manager — Har\ey  Zelon.  ('119) 

541-.5888 
Policy  Analyst — Sam  Leaman,  (919) 

541-6682 

Staff  at  HUD  involved  in  the  design 
inc:lude: 

Project  GTR— Don  Bradley.  (202)  708- 

4504 
Sampling  Staff — Lvnn  Rodgers.  (202) 

708-2031 

B.5    Copy  of  the  Suney  Instrument 

A  copy  to  the  current  version  of  the 
sur\'ey  inslmment  is  attached  as 
Appendix  A.  The  following  table 
indicates  the  questions  associated  w  ith 
the  analysis  domains. 


recning  questions  used  to  verify  the  household  and  identify  an  eligible  sample  meml)«!r  .... 
Bsckground/demographic  questions  used  to  characterize  the  respondent  and  his/her  living  si 

Level  of  fear  of  crime  and  perception  of  safirty  

Altitudes  toward  police  role  in  the  public  housing  neighborhood  

Ejdstent  c  of  and  attitudes  toward  citiztin  involvement  in  crime  prevention  activities  

Perception  of  perpetrators  of  crime 

6-imonth  history  of  victimization  

Perception  of  developmental  characteristics 

Perceived  effic.ac  y  of  crinio-n^duction  nuMsuros 


tuutinn 


S1-S4 

1.  2.  40-»7 

3.4 

5.6 

7-11.  2S-27 

12.  14.  17 

1.3.  15.  16 

18.  24.  31.  37-39 

19-23.  2»-:}6 
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Appendix  A— Survey  Instrument 

HUD  RESroENT  CRIME  SURVEY 

Hello,  this  is                                                            .  from  the  Research  Tiianele  Institute  in 

North  Carolina.    We  are  doing  a  study  for  the  United  States  Department  of  Housing  and 

Urban  Development. 

SI.       Isthis(        )        -          ? 

1          YES 

2          NO ►        Thank  you.   I'll  redial  the  number.   If  your  phone  should  ring. 

please  answer  it  as  I  do  have  to  verify  the  number.    HANG  UP 

AND  DIAL  THH  NUMBER  AGAIN. 

S2.       The  address  that  I  have  on  record  for  this  household  is: 

ADDRESS  OF  PROJECT/UNIT 

Is  this  correct? 

1           YES 

2          NO ►        TER\nNATE. 

S3.       CHECK  HEM:    ARE  YOU  SPEAKING  WITH  AN  ADULT? 

I           YES 

2          NO ►        May  I  please  speak  to  someone  18  or  older? 

1           YES ►      WHEN  AN  ADULT  IS  ON  THE 

PHONE:    This  is                  from 

the  Research  Triangle  Institute  in 

North  Carolina.   We  are  doing  a 

study  for  the  United  States 

Department  of  Housing  and  Urban 

Development.    CONTINUE  WITH 

~   "                                                                       S4. 

2          NOT  AVAILABLE ►SET  CALLBACK. 

3          NO  ONE  18  OR  OLDER  UVES  HFRE •► 

Thank  you.    That  is  all  the  information  that  I 

need.    TERMINATE. 

54 
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I  need  to  speak  to  someone  who  lives  at  this  address  who  is  1 8  years  of  age  or  older"' 
Do  you  li\e  there  and  are  you  18  or  older? 


1 


YES 
NO  - 


May  I  plea<;e  speak  to  someone  18  or  older  who  lives  there? 

1  YES ►  WHEN  AN  ADULT  IS  ON  THE 

PHONE:    This  is from 

the  Research  Triangle  Institute  in 
Nonh  Carolina.    We  are  doing  a 
study  for  the  United  States 
Department  of  Housing  and  Urban 
Development. 

2  NOT  AVAILABLE ►  SET  CALLBACK. 

3  NO  ONE  18  OR  OLDER  UVES  HERE ► 

Thank  you.    That  is  all  the  information  that  I 
need.    TER.\nNATE. 


Tjhis  stud\  is  being  conducted  to  better  understand  the  kinds  of  crimes  that  take  place  in 
public  housing  developments,  or  projects,  and  to  identify  ways  to  help  prevent  crime.    The 
federal  government  is  considering  a  number  of  ways  to  make'  public  housing  safer  for 
residents  and  would  like  your  thoughts  on  what  should  be  done.    Your  household  was  chosen 
at  random  to  panicipate  in  this  study.    All  the  information  that  you  provide  v^  ill  be  kept 
confidential  and  w  ilJ  only  be  used  for  the  purposes  stated  for  this  study.    Your  participation 
is  voluntary  and  you  can  refuse  to  answer  any  question.    The  questions  should  only  take 
about  25  minutes. 

[INTERVIEWER:  IF  RESPONDENT  OBJECTS  TO  THE  TERM  "PROJECT" 
SLTBSTITL'TE  WITH  THE  TERM  "DEVELOPMENT"  IN  THE  QLTESTIONN.^RE 
TEXT.] 
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First,  I  need  to  know  what  t>pe  of  place  you  live  in. 


Many  public  housing  units  are  in  a  project  with  other  public  housing  units,  but  some 
are  single  units  that  are  not  with  other  public  housing  units.  Is  the  unit  that  you  live 
in... 

1  a  project  with  other  public  housing  units 

2  a  single  unit  that  is  not  part  of  a  public  housing  project 


How  long  have  you  lived  in  your  current  house  or  apartment?   Would  you  say. 

1  6  months  or  less 

2  between  6  months  and  1  year 

3  1  to  5  years 

4  6  to  10  years 

5  more  than  10  years 


(During  the  past  6  months,  that  is,  since  DATE  6  MONTHS  AGO, /since  you  moved 
into  your  current  home),  how  safe  a  place  has  your  (housing  project/ neighborhood) 
been  to  live  in?   Would  you  say  that  it  has  been... 

1  ver>  safe 

2  somewhat  safe 

3  somewhat  unsafe 

4  ver>'  unsafe 


(During  the  past  6  months/Since  you  moved  into  your  current  home),  how  fearful 
have  you  been  that  you  would  be  held  up,  mugged,  or  assaulted  in  your  (housing 
project/neighborhood)?   Would  you  say  you  have  been... 

1  very  fearful 

2  somewhat  fearful 

3  a  little  fearful 

4  not  at  all  fearful 


Are  there  any  effons  taking  place  in  your  (housing  project/neighborhood)  to  help 
prevent  or  reduce  crime? 


1  YES 

2  NO ►  SKIP  TO  8. 

3  DON'T  KNOW ••  SKIP  TO  8. 
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What  efforts  or  programs  are  you  aware  of? 

1  COMMUNT-nVNHGHBORHdOD/BLOCK  WATCH  PROGRAM 

2  PATROLS  BY  RESIDENTS 

3  POUCE  NflNI-STATION  IN  THE  PROJECT/BUILDING 

4  INCREASED  POUCE  PATROLS 

5  AFTER-SCHOOL/WEEKEND  YOUTH  PROGRAMS 

6  JOB-TRAINING  PROGRAMS  FOR  ADULTS 

7  OTHER  (SPECIFY ) 


At  any  time  (in  the  past  6  months/since  you  moved  in  to  your  current  home),  have 
you  actively  participated  in  any  of  these  programs? 


25475 


1 


YES 
NO 


g. 


How  would  you  rate  the  quality  of  service  provided  by  the  local  police  or  sheriffs 
department  to  your  neighborhood?   Would  you  say  it  is... 


1  good 

2  fair 

3  poor 
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I  am  going  to  list  some  actions  that  the  government  might  ask  your  public  housing  authority 
to  do.    As  I  read  each  action,  please  tell  me  how  much  you  think  the  action  would  help  to 
reduce  crime. 


9.         Do  you  think  that  ha\ing... 


a.  more  police  officers  patrol  your 
neighborhood  on  a  regular  basis 
would  help  reduce  crime  a  lot, 
somewhat,  a  little,  or  not  at  all? 

b.  police  officers  patrol  the 
neighborhood  on  foot? 

c.  police  officers  patrol  the 
neighborhood  on  bicycles? 

d.  more  police  cars  patrol  your 
neighborhood? 

e.  police  officers  live  in  your 
(project/neighborhood)? 


A  LOT      SOMEWTIAT      A  UTTLE 


NOT  AT 
ALL 


1 

2 

3 

4 

1 

2 

3 

4 

1 

2 

3 

4 

1 

2 

3 

4 

We  are  interested  in  your  view  s  on  resident  patrols  as  a  w  ay  to  control  or  reduce  crime.    By 
"resident  patrols",  I  mean  people  from  your  (project/neighborhood)  who  volunteer  to  walk  or 
ride  around  and  report  anything  suspicious  to  the  police. 

10.       Do  you  think  that  a  resident  patrol  in  your  (project/neighborhood)  uould  help  reduce 
crime... 


1 

a  lot 

2 

somewhat 

3 

a  little 

4 

not  at  all 

1 1 .       Are  you  w  illing  to  panicipatc  in  a  resident  patrol? 


1  YES 

2  NO 

3  ALREADY  PARTICIPATES 


];!. 
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Would  you  say  that  most  of  the  crime  in  your  (project/neighborhood)  is  committed  by 
people  who  live  in  the  (project/neighborhood)  or  by  people  coming  from  outside  the 
(project/neighborhood)? 

1  INSIDE 

2  AN  EQUAL  AMOLTNT  FROM  INSIDE  .AND  OUTSIDE 

3  OUTSIDE 

4  DON'T  KNOW 
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I.  . 


Since  (DATE  6  MONTHS  AGO,  that  is,  in  the  past  6  months/you  moved  into  your 
current  home),  has  your  home  been  broken  into  or  have  you  had  anything  stolen  from 
your  home  or  yard? 


1 

2 


YES 
NO- 


►  SKIP  TO  15. 


The  last  time  something  was  stolen  from  your  home  or  yard,  was  the  thief  someone 
who  Ii\  ed  in  your  (project/neighboriiood)  or  outside  of  it? 

1  LIVED  IN  PROJECT/NTIGHBORHOOD 

2  UVED  OUTSIDE  PROIECl  NHGHBORHOOD 

3  DONT  KNOW 


15 


(In  the  past  6  months/since  you  mo\cd  into  your  current  home),  has  anyone, 
including  anyone  you  lived  with,  assaulted,  mugged,  or  robbed  you  (or  any  member 
of  your  household)? 


1 

2 


YES 
NO  - 


►  SKIP  TO  18. 


1:. 


The  last  time  (you  were/either  you  or  someone  Ln  your  household  was)  assaulted, 
mugged,  or  robbed,  did  it  happen  inside  your  home,  within  two  blocks  of  your  home, 
or  someplace  more  than  two  blocks  from  your  home? 

1  IN  THE  HOME 

2  IN  THE  TWO  BLOCK  AFAa 

3  MORE  TII.\N  TV^'O  BLOCKS  AV>AY 
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17.       The  last  time  (you  were/either  you  or  someone  in  your  household  was)  assaulted, 
mugged,  or  robbed,  was  the  attacker  someone  who  lived  in  your  own  household, 
someone  who  lived  in  your  (project/neighborhood),  or  someone  who  lived  outside 
your  (project/neighborhood)? 

1  UVED  IN  HOUSEHOLD 

2  LIVED  IN  PROJECT/NEIGHBORHOOD 

3  LIVED  OUTSIDE  PROJECT/ NHGHBORHOOD 

4  DON'T  KNOW 


I'm  gomg  to  read  a  list  of  things  that  are  sontetimes  problems  in  (housing 
projects/neighborhoods).    As  I  read  each  one,  please  tell  me  if  it  has  been  a  big  problem, 
somewhat  of  a  problem,  or  not  a  problem  at  all  in  your  (housing  project/neighborhood). 


18.       (During  the  past  6  months  Since  you  moved  into  your  current  home),  do  you  think 
that... 


b: 


a.  people  in  your  (project/ 
neighborhood)  shooting  guns? 

b.  people  having  their  homes 
broken  into? 

c.  pec^le  being  robbed  or  having 

their  purses  or  wallets  taken 
from  them? 

d.  people  being  attacked  or 
assaulted? 

e.  people  breaking  hallway, 
stairway,  or  street  lights? 

f.  not  having  enough  streetlights 
or  the  streetlights  not  working? 

g.  people  damaging  elevators? 

h.    doors  being  broken  or 
removed? 

i.     broken  glass  or  trash  in  the 
yards? 

j.     graffiti  on  walls  or  doors  of 
buildings? 


NOT  AT 
G        SOMEWHAT  ALL 


NA 


2 

2 

2 
2 
2 

2 

2 


3 
3 

3 

3 
3 

3 

3 


9 
9 


9 
9 

9 

9 
9 

9 

9 
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The  next  questions  are  about  ways  to  limit  or  control  access  into  your  neighborhood.   I  will 
read  several  actions  that  could  be  taken  to  control  who  can  come  into  your  neighborhood. 
As  I  read  each  action,  please  tell  me  how  much  you  think  it  would  help  to  reduce  crime. 


19.       Do  you  think  that. 


A 
LOT 


SOMEWTiAT 


A 
UTTLE 


NOT  AT 
ALL 


DON'T 
KNOW 


b. 


closing  off  one  end  of  your 
street,  so  that  cars  could 
not  drive  through  the 
neighborhood  on  your 
street  would  help  a  lot, 
somewhat,  a  hnle.  or  not  at 
all? 

hiring  private  security 
guards  to  patrol  the 
neighborhood  around  the 
clock? 


8 


CHECKPOINT:    IF  Ql  =  1,  CONTINTJE.    IF  Ql  =2,  SKIP  TO  20. 


c.  building  a  fence  around  the 
projert? 

d.  having  an  intercom  system 
that  would  make  visitors 
identify  themselves  before 
they  are  allowed  into  the 
building? 

e.  having  video  cameras  that 
would  record  what  was 
going  on  in  the  public  areas 
in  and  around  your 
building? 

f.  requiring  that  residents  of 
the  project  show 
identification  cards  before 
they  are  allowed  into  the 
building? 

g.  having  a  police  mini- 
station  at  or  near  your 
housing  project? 

h.     having  the  project  manager 
live  in  the  project? 


8 


4  8 

4  8 
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20.  Now,  please  think  about  the  housing  authority  rules  for  your  (project/home),  for 
example,  rules  about  noise,  drinking  in  public,  or  about  who  can  stay  in  the  unit, 
you  think  that  enforcing  the  current  rules  more  strictly  would  help  reduce  crime... 


Do 


1 

a  lot 

2 

somewhat 

3 

a  little 

4 

not  at  all 

The  next  few  questions  ask  about  criminal  background  checks,  that  is,  checking  with  the 
police  to  see  if  a  person  has  ever  been  arrested  or  convicted  for  a  crime. 


21.       Do  you  think  that  allowing  your  public  housing  authority  to  conduct  criminal 
background  checks  on  people  who  apply  to  live  there  would  help  reduce  crime. 


1 

a  lot 

2 

somewhat 

3 

a  little 

4 

not  at  all 

22.       Do  you  think  that  prohibiting  people  with  criminal  backgrounds  from  living  in  your 
(project/neighborhood)  would  help  reduce  crime... 


1 

a  lot 

2 

somewhat 

3 

a  little 

4 

not  at  all 

23.       Do  you  think  that  evicting  residents  who  are  arrested  for  drug  sales  and  other  crimes, 
even  if  they  have  not  been  convicted,  would  help  to  reduce  crime... 


1 

a  lot 

2 

somewhat 

3 

a  little 

4 

not  at  all 

—  ►  SKIP  TO  25. 


24.       Are  you  for  or  against  residents  t)emg  evicted  when  they  are  arrested  for  drug  sales 
and  other  crimes,  even  if  they  have  not  been  convicted? 


1 

2 


FOR 
AGAINST 


'  lie  presence  of  drug  deaJers  is  a  problem  in  some  (housing  projects/neighborhoods)     In 
other  (housing  projects/neighborhoods),  this  is  not  a  problem. 


::5. 


36. 
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an  the  past  6  months/Since  you  moved  to  your  current  home),  how  much  of  a 
problem  has  the  presence  of  drug  dealers  been  in  your  (project/neighborhood)? 
Would  you  say  that  it  has  been... 

1  a  big  problem 

2  somewhat 

3  not  a  problem  at  all ►  SKIP  TO  28. 

If  the  housing  authority  would  help  people  in  your  (project/neighborhood)  move  to 
another  (project/neighborhood)  and  would  give  them  Section  8  or  other  housing 
assistance,  do  you  think  that  they  would  be  willing  to  testify  in  coun  asainst  dms 
dealers? 

1  YES 

2  NO 

3  DONT  KNOW/MA^^E 


If  the  housing  authority  would  help  you  move  to  another  (project 'neighborhood)  and 
would  give  you  Section  8  or  other  housing  assistance,  would  you  be  willing  to  testify 
in  coun  against  drug  dealers? 

1  YES 

2  NO 

3  DONT  KNOW- /MAYBE 


Tlie  next  few  questions  are  about  guns.    When  I  ask  about  guns,  please  include  pistols, 
shotguns,  rifles,  and  other  types  of  firearms.    Do  not  include  guns  that  cannot  fire   starter 
pistols,  or  BB  guns. 


How  many  residents  in  your  (project/neighborhoodj  would  turn  in  guns  in  exchange 
for  550  in  cash  or  for  clothing  or  food  that  would  sell  for  about  S50?  Would  you 
say.  . 


M 


1 

most  or  all 

2 

some 

3 

a  few 

4 

none ►  SKIP  TO  30 
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29.       Are  you  for  or  against  a  program  that  would  let  residents  exchange  guns  for  $50  in 
cash  or  for  clothing  or  food  that  uould  sell  for  about  $50? 

1  FOR 

2.         AGAINST 


30.       Do  you  think  that  rules  prohibiting  residents  from  possessing  guns  (for  example, 
pistols,  shotguns,  or  other  types  of  firearms)  help  reduce  crime.... 


1 

a  lot 

2 

somewhat 

3 

a  little 

4 

not  at  all 

Some  public  housing  authorities  ask  local  police  to  conduct  unannounced  searches  of  houses 
or  units  in  a  development  to  look  for  illegal  guns  or  drugs. 

31        Do  you  think  that  these  "sweeps"  or  searches  would  make  your 
(project/neighborhood). . . 

1  a  lot  safer 

2  somewhat  safer 

3  a  little  safer 

4  not  at  all  safer ►  SKIP  TO  33. 


32.       Are  you  for  or  against  allowing  the  local  police  to  conduct  these  "sweeps?" 


1 

2 


FOR 
AGAINST 


33. 


How  concerned  are  you  that  these  "sweeps"  would  be  done  in  the  homes  of  residents 
who  do  not  have  illegal  guns  or  drugs?  Would  you  say  you  are... 

1  very  concerned 

2  somewhat  concerned 

3  a  little  concerned 

4  -    not  at  all  concerned 


JiDme  problems  jn  public  housing  are  associated  with  gangs  of  young  people. 


:\ 
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(In  the  past  6  months/since  you  moved  into  your  current  home)  have  gangs  in  your 
(project/neighborhood)  been  a  big  problem,  somewhat  of  a  problem,  or  no  problem  at 
all? 

1  big  problem 

2  somewhat  of  a  problem 

3  not  a  problem  at  alJ 


Niext,  I  am  going  to  read  a  list  of  different  things  that  might  be  done  to  help  prevent  young 
people  from  joining  gangs.    As  1  read  each  one,  please  telJ  me  whether  you  think  that  it 
would  help  a  lot,  somewhat,  a  linle,  or  not  at  all. 


3'j.       Do  you  think  that... 


a.  a  minimum-wage  job  would 
help  prevent  young  peopl '  Tom 
joining  gangs  a  lot,  somewhat, 
a  little,  or  not  at  all? 

b.  organized  and  supervised 
activities  that  run  after  10:00  at 
night? 

c.  organized  and  supervised 
activities  that  run  from  6:00 
until  10:00  in  the  evening? 

d.  after-school  programs  that  run 
until  6:00  in  the  evening? 


A  LOT      SOMEWHAT 


A 
UTTLE 


NOT  AT 
ALL 
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Me.xt,  I  am  going  to  read  a  list  of  different  types  of  assistance  that  might  be  used  to  help 
unemployed  residents  in  public  housing  get  a  job.    As  I  read  each  one,  please  tell  me  hov. 
much  you  think  it  would  help  residents  get  a  job. 


36.       Do  you  think  that  assistance  with... 


a.  transportation  would  help  a  lot, 
somewhat,  a  little,  or  not  at  all? 

b.  child  care? 

c.  medical  needs,  including  health 
insurance? 

d.  school  or  training? 

e.  the  cost  of  food? 


NOT  AT 

A  LOT 

SOMEWHAT 

A  UlTLH 

ALL 

2 

3 

4 

2 

3 

4 

2 

3 

4 

2 

3 

4 

2 

3 

4 

Next.  I  am  going  to  read  a  list  of  training  programs  that  might  be  used  to  help  unemployed 
residents  in  public  housing  get  a  job.    As  I  read  each  t>pe  of  program,  please  tell  me  how 
much  you  think  the  program  would  help  residents  in  public  housing  get  a  job. 


37.       Do  you  think  that... 


d. 


high  school  equivalency 
programs,  like  GED,  would 
help  people  in  your 
(project/neighborhood)  get  a  job 
a  lot,  somewhat,  a  little,  or  not 
at  all? 

college  or  adult  education 
courses? 

skills  or  technical  training 
programs  that  train  people  for  a 
job  like  a  machine  operator, 
secretary,  or  truck  driver? 

programs  that  train  people  on 
how  to  find  a  new  job? 


A  LOT      SOMEWHAT      A  UTTLE 


•3 


NOT  AT 
ALL 
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some  people  think  that  these  kinds  of  programs  would  help  to  reduce  crime  because  more 
people  in  the  (project/neighborhood)  would  have  jobs.    Other  people  do  not  think  that  these 
kinds  of  programs  would  help  to  reduce  crime. 


18 


:\9 


How  much  do  you  think  these  kinds  of  programs  would  help  reduce  crime  in  your 
(project/neighborhood)?   Would  you  say  that  they  would  help... 


1 
2 
3 

4 


a  lot 

somewhat 
a  little 
not  at  all 


\ 


What  other  things  would  you  recommend  to  help  reduce  crime  in  your  (housing 
project/neighborhood)? 


CHECKPOINT:    IF  QI  =  1 ,  CONTINUE.    OTHERWISE,  SKIP  TO  44. 


l«ow 


^0 


,  I  have  just  a  few  more  general  questions  about  the  kind  of  place  that  you  live  in. 
Which  oi  the  following  best  describes  the  project  that  you  live  in?  Is  it... 

1  one  or  more  high-rise  buildings  with  an  elevator 

2  one  or  more  low-rise  buildings  (without  an  elevator) 

3  attached  townhouses  or  rov;houses 

4  single-family  houses 

Thinking  about  all  the  buildings  in  your  project,  hov  n-any  units,  that  is  houses  or 
apartments,  are  there?   Would  you  say... 

1  between  2  and  50 

2  between  51  and  100 

3  between  101  and  500 

5  more  than  500 

6  DONT  KNOW 
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42.       Thinking  now  just  about  your  building,  how  many  separate  units  or  apartments  are 
there  in  your  building? 

1  2  TO  10 

2  11  TO  20 

3  21  TO  50 

4  MORE  TH.AJ4  50 

43        How  many  of  the  residents  in  your  building  are  handicapped  or  at  least  62  years  old? 
Would  you  say  that...? 

1  almost  all  or  all  of  them 

2  some  of  them 

3  a  few  of  them 

4  -  none  of  them               <* 

Finally,  I  ha\e  just  a  few  general  questions  about  your  background. 

44.       What  is  the  year  of  your  binh? 

YEAR  OF  BIRTH 

45.       What  is  the  highest  grade  or  year  of  school  you  have  attended? 

HIGHEST  GR.\DE/YEAR  Al'ltNDED 

46.       Did  you  complete  that  year? 

1  YES 

2  NO 

47.       Do  you  currently  have  a  job?  By  "job",  I  mean  either  full-  or  part-time  work  that 
you  do  for  pay. 

1  YES 

2  NO 

48.       How  much  rent  do  you  (or  others  in  your  household)  pay  each  month  for  your 
apanmont  or  house? 

PER  MONTH 

^ 

|9.       Are  you  of  Spanish  or  Hispanic  origin  or  decent,  for  example.  Mexican.  Puerto 
Rican.  or  Cuban? 
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YES 

NO 


:  0.       Which  of  tlie  following  best  describes  your  race? 

1  American  Indian  or  Alaskan  Native 

2  Asian  or  Pacific  Islander 

3  Black 

4  White 

5  OTHER  (SPECIFY 


_) 


i  I.       CHECK  ITEM:  RECORD  SAMPLE  MEMBERS  GENDER. 


MALE 
FEMALE 


Those  are  all  of  the  questions  that  I  have.   Thank  you  for  your  time  and  assistance. 


FR  DtK.  94-ltft36  FUwl  5-13-9-J:  8:45  ain| 
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[Docket  No.  N-94-3768] 

Submission  of  Proposed  Information 
Collection  to  0MB 

AGENCY:  Office  of  Administration.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  as 
required  by  the  Paperwork  Reduction 
Act  for  expedited  review.  The 
Department  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  Comments  due  date:  May  26, 
1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  ten  (10)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lnckey,  Jr., 
OMB  Dosk  Officer.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
Southwest,  Washington,  DC  20410. 
Copies  of  the  proposed  forms  and  other 
available  documents  submitted  to  OMB 
may  be  obtained  from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB,  for 
expedited  processing,  a  form  to  be  used 
to  report  annual  accomplishments 
regarding  employment,  training,  and 
contracting  opportunities  under  Section 
3,  and  a  (complaint)  form  for  filing  with 
the  Department  allegations  of  non- 
compliance with  section  3,  HUD  is 
requesting  a  10-day  OMB  roviev.'  of  the 
documents. 

The  Departinent  has  submi.ti-d  the 
propos.il  for  the  collet  tion  of 
information  as  described  below,  to  OMB 
for  review,  as  required  h\  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  3.')): 

(1)  The  title  of  the  infor.mation 
t.ollection  proposal: 

(2)  The  Office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
iiiforn^ation  qnd  its  propos«»d  use; 

(4)  The  agem  y  form  nunihcr,  if 
applicable; 

(.'>)  What  members  of  tl.e  public  will 
he  affected  by  the  propos'l; 

(fi)  How  often  information  submission 
will  be  reniiirtd; 

(7)  An  estimate  of  th':-  Va]  nuinher  of 
hoi.."*:  needed  to  pr'-par*' 'I'-'  infcrmntioiv 


submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  for  preparing  the  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  name  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of.  44  U.S.C.  3507;  Section 
7(d)  of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U  S.C.  3535((1). 

Dated:  May  2.  1994. 
Roberta  Achtenberg, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Information  Collection  for 
Part  135 — Employment  Opportunities 
for  Low  and  Very  Low-Income 
Persons 

Office:  Office  of  Economic  Opportunity, 
EPE  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
This  information  collection  will 
facilitate  the  collection  of  Section  3 
information  to  assess  the  impact  of 
HUD-assi.sted  activities  on  enhancing 
the  employment  opportunities  for 
lower  income  persons  and  the  use  of 
businesses  that  provide  economic 
opportunities  to  them. 

Form  Number:  Form  HUD  958  and  Form 
HUD  60002 

Respondents:  HUD  recipients  and  their 
contractors  and  subcontractors 

Frequency  of  Submission:  Annually 

Reporting  Burden:  Form  Hud-60002 


Numt)er  of 

Number 

Hours 

Total 

respond- 

of re- 

per re- 

ents 

ports 

port 

58.403  (re- 

cipients) 

1 

2 

116.806 

75,000 

(contrac- 

tors and 

sub- 

contrac- 

tors)   

1 

2 

150,OCO 

Form  l!VI^'J5a 


Nurviber  ot 
respondents 

Nurribtr 

of  le- 
sponses 

Hours 
per  re- 
sponse 

To'al 
tiours 

1 00  com- 
plainants  . 

100  re- 
spondents 

iOO 

90 

1 
4 

ICO 
360 

Total  Estimated  Burden  liniirs:  534.072 


Status:  Revision  of  a  currently  approved 

collection 
Contact:  Maxine  B.  Cunningham,  HUD 

(202)  708-2251,  Joseph  F.  Lackey,  Jr., 

OMB  (202)  39.'i-6«80 
Date:  May  2,  1994 

Supporting  Statement 

1.  Need  for  Information  and  Legal 

neijuirements 

Si'ction  3  Reporting  Kurm 

Jkiction  3  of  the  Housing  and  Urban 
Development  Act  of  lOfiS  (Section  3) 
mandates  that  the  Di"p.irtnient  ensure  that 
employment  and  other  economic 
opportunities  generated  by  its  housing  and 
community  developiniMit  assistance  programs 
are,  to  the  greatest  extent  feasible,  directed 
toward  low-  and  very  low-income  persons, 
particularly  those  who  an;  recipients  of 
government  assistance  for  housing. 

The  Housing  and  C^ommunity  Development 
Act  (HCDA)  of  1992  nquires  the  Secretary  of 
Housing  and  Urban  Development  (HUD)  to 
submit  to  the  Congross,  not  later  than  one 
year  after  the  date  of  nnact;ii(int,  a  report 
describing  (1)  the  Secretary's  i^fforts  to 
enforce  Section  3;  (2)  barriers  to  full 
.  implementation  of  SiJction  3;  (3)  the 
anticipated  costs  and  beiiffits  of  full 
implementation  of  S'^ction  3;  .md  (4) 
recommpndations  for  !e»:sl;!tive  changes  to 
enhance  the  effectivtMioss  of  .Section  3. 

Congressional  at  tions  support  the  need  for 
a  data  collection  iiistruniiT.!  to  assess  Section 
3"s  impact.  Responding  to  ..  diir-ctive  in  the 
Conference  Report  on  the  Housing  and 
Community  DevelopaiiMit  Act  of  1987,  the 
Department  in  FY  1991  issued  a  report  to 
Congress.  This  report  assoss-nl  the  impact  of 
HI  ID-assisted  activiiios  on  enhancing  the 
employment  opportunities  for  lower  income 
persons  and  the  use  of  businesses  located  in 
the  area  of  assisted  proje(  ts.  Further,  the  Fair 
Housing  Act.  as  ameniii-d  in  1988.  at  Section 
808(e)(H)  requires  thu  .Secretary  of  HUD  to 
rt'port  annually  to  ('.  ii!j;ri',ss,  and  make 
av.iiinble  to  the  puiilif .  data  on  beneficiaries 
of  HUD-assisted  pr'"j,r.ims  pursuant  to 
Scf;tion  3.  In  addi'-on.  ."Unction  562  paragraph 
(a)  of  the  Housing  am)  (Community 
D(!velopment  Act  of  1^87  requires  Hl^D  to 
collect  data  and  report  annually  to  Congress 
on  the  racial  and  ethnic  characteristics  of 
persons  eligible  for  ■i';-;isied  by  or  otherwise 
benefiting  from  eac:h  <  oriimunity 
development  and  hoi)-;ing  assistance  program 
administered  by  HUD.  Since  the  provisions 
of  Section  3  ;;pply  to  i.ommunity 
de\<'',  pnv>nt  and  hou>.ing  assistance 
prci^raTis.  .Section  562  authorizes  the 
Se(.ret,;r\'  to  collect  information  determined 
to  be  necessary  and  i:p;' oprlate  in  order  to 
tOinplT-te  this  report.  In  spite  of  these 
niie.iruius  reporting  retiuirements.  no  data  is 
tnlle(..:,-d  on  Section  3  wi.ii  ;i  allows  the 
D<paiimi!it  to  defemiin-  the  potential  or  to 
ev..lii.i*e  the  impact  of  tie  statute  in  meeting 
Its  (li)jej  li\es. 

<',<»P;jress.  as  well  as  t'li!  Department's 
Oif:'  '•  of  Inspector  Cei)i'i:!i,  have  admonished 
the  D  piiinient  in  faihng  to  systematicaliv 
jiipleiin  nt  .Section  3. 1'.e  primary 
iniivvlin-ient  is  the  ahsi  r.ce  of  a  rngalatii 
whi«  h  (cnforms  to  the  s'yrutc  an(l  r.pplie.    • 
.:•)  Se  'icn  3  covure'  .■-'.i  tance. 
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'  Iw  ngiilations  governinR  .Sictinn  3  at  24 
(UK  I'iirt  135  have  b«;n  rpvisiii  to 
infurporate  the  statutory  amendments  in  thi; 
Housing  and  Community  Dev«;l()pment  At  t  of 
l')92;  reflect  certain  changes  in  the 
D^fwrtmenfs  programs  that  are  subje<;t  to  the 
.S(((;tioii  3  regulations;  clarify  the  obligations 
of  individuals  and  entities  subject  to  the 
ri'tqiiirements  of  Section  3:  and  simplify  the 
Department's  administration  of  Section  3 
refinirements.  The  revised  regulations 
intlmle  recordkeeping  and  reporting 
rehiiirements. 

[The  section  3  proposed  rule  was  published 
on  OctolMT  8.  1993  for  public  comment.  As 
a  result  of  comments  received,  the 
0<|piirtment  made  a  numlier  of  changes  to  the 
ruit  Accordingly,  the  previously  approved 
section  3  reporting  form.  OMB  No.  2529- 
(K|43.  was  rcvi.sed  to  reflect  the  changes  iiiiide 
in  tihe  rule. 

jcihanges  in  the  rule  affecting  the 
rt^j ;^rdkeeping  and  reporting  requirements 
arj^jthe  establisluncnt  of  numerical  goals  to  be 
r<!l)|jrt(^d  in  staff  hours  for  training  and 
employment  and  numerical  goals  to  be 
rejx)rted  in  percentages  for  contracting 
opportunities.  The  section  3  reporting  form. 
OMB  No.  2520-0043.  requested  that  data  be 
rrj)i)rted  on  the  number  of  section  3  residents 
hired  in  available  positions  and  the  total 
dollar  amount  of  contracts  awarded  to 
sefiion  3  business  concerns.  Based  on 
revisions  to  the  rule,  the  data  collection  will 
refli'ct  staff  hoiu-s  for  new  hires  and  section 
3  positions,  and  a  percentage  of  the  total 
dollar  amount  of  contracts  awarded  to 
set  lion  3  business  concerns.  These  are 
eU'fnents  needed  for  an  effective  program 
pfjriformance  measurement  system  as 
remiired  under  the  Government  FV^formance 
anld  Results  Act  of  1993. 

|n  addition,  we  are  adding  a  (kimplaint 
K(|gister  which  will  be  used  to  file  section  3 
coniplaints  for  your  approval.  Although  the 
regulations  implementing  section  3.  since 
1^73  have  provided  for  HUD  processing  of 
al|<tgations  of  non-compliance,  this  is  the  first 
n^<)uest  for  OMB  approval  of  a  formal 
cornplaint  form  for  this  requirement. 

jThe  Department  is  seeking  a  three  >t'ar 
apjproval  of  the  revised  section  3  reporting 
fotm.  OMB  No.  2529-0043;  and  the  section 
3  complaint  form. 

Complaint  Register 

The  (Complaint  Register  for  section  3  of  the 
Hrtosing  and  Urban  Development  Act  of  19b8 
(Sfttion  3  Compliant  Form)  is  necessary  for 
th(:  collection  of  informatit^n  relative  to  the 
investigation  of  allegations  of  noncompliance 
pursuant  to  Section  3  of  the  Housing;  and 
Utlban  Development  Act  of  1968.  as  amended 
(Section  3).  Section  3  requires  that  the 
Department,  to  the  greatest  extent  feasibh;, 
prtn-ide:  (1)  job  and  training  opportunities  for 
lower  income  persons  within  that  unit  of 
local  government  or  the  metropolitan  area  (or 
noinmctropolitan  county)  where  the  project  is 
located;  and  (2)  business  opportunities  for 
firms  located  or  owned  in  substantial  part  by 
persons  in  the  same  metropolitan  area  (or 
nnnmetropolitan  county)  as  the  pn)ject.  Ttie 
rej^ulation  at  24  CFR  part  135  provides  that 
Settion  3  residents  and  business  concerns 
'Hi  V  file  a  complaint  alleging  noncompliance 


with  Section  3  by  a  recipient,  contractor  or 
subcontractor.  The  complaint  must  be  filed 
within  180  days  of  the  allegtHl  violation. 

It  is  anticipated  that  the  Section  3 
(Complaint  Form  will  help  to  expedite  the 
acceptance  of  complaints  because  the  form 
guides  the  complainants  to  include  all 
iircessan,'  components  of  the  complaint, 
thereby  saving  costs  associated  with  staff 
time  that  would  otherwise  be  spent  securing 
additional  information  that  Would  be 
ne<:f~iSiir>-  to  complete  a  complaint. 

StnUilory-  Aiithprity 

The  authorization  for  the  information 
collection  on  the  Se<:tion  3  Reporting  Form 
is  Section  3  of  the  Housing  and  Urban 
Development  Act  of  1968.  as  amended.  12 
II.S.C.  1701u-  The  implementing  regulations 
are  found  at  24  CFR  Part  135  Subpart  F— 
Recordkeeping  and  Reporting. 

The  authorization  for  .Section  3  Complaint 
Form  is  Section  3  of  the  Housing  and  Urban 
Dev(!lopmfnt  Act  of  1968,  as  amended.  12 
I'.S.C.  1701U.  The  implementing  regulations 
are  found  at  24  CFR  Part  135  Subpart  D— 
(;omplaint  and  Compliance  Review.  The 
Section  3  Complaint  Form  was  developed  to 
provide  for  uniformity  in  the  information 
that,  by  regulation,  must  be  included  in  a 
complaint  and  for  the  convenience  of  the 
public.  The  Section  3  regulation  (24  CJFH  Part 
135)  states  what  each  complaint  should 
contain.  For  purposes  of  meeting  the  time 
recjuirement  for  filing  complaints  (180  days), 
initially  tht>se  complaints  do  not  have  to  be 
submitted  on  the  form  that  HUD  provides. 

.:.'.  I  'sf  of  Information 

The  Sf;ction  3  Reporting  Form  will  Im  used 
by  the  Department  to  monitor  program 
recipients"  compliance  with  Section  3.  Hl.'D 
Headquarters  will  use  the  information  to 
assess  the  results  of  the  Department's  efforts 
to  meet  the  statutory-  objectives  of  Section  3. 
Also,  the  data  collected  will  be  used  by 
recipients  as  a  self-monitoring  tool.  Ff  the 
information  is  not  collected.  HUD  will  be 
unable  to  prepare  the  mandatory  reports  to 
Congress  or  to  a.ssess  the  effectiveness  of 
Section  3. 

The  Section  3  Complaint  Form  will  be 
used  by  a  complainant  to  provide  the 
necessar\'  information  to  file  a  complaint.  A 
c;omplaint  miiy  be  filed  b>-  mail,  in  person  or 
by  telephone  with  the  Office  of  Fair  Housing 
And  Equal  Opportunity  (FHEO).  Department 
of  Housing  and  Urban  Dtwelopment.  FHEO 
staff  will  use  the  information  provided  by 
this  form  as  the  basis  for  the  Department's 
determination  of  jurisdiction  over  a 
complainants'  allegations. 

■?.  Improved  Technology  To  Reduce  Burden 

This  issue  is  not  applicable  to  the  Section 
3  Reporting  Form. 

The  collection  of  data  on  the  Section  3 
(iimplaint  Form  is  consistent  with  the  use  of 
improved  technoUjgy  as  the  Department 
prepares  to  convert  their  form  to  a  direct 
electronic  input  source.  This  electronic  input 
source  will  reduce  the  burden  of  completing 
the  form  manually  before  the  information  is 
stored  on  to  an  electronic  media  for  use  in 
the  Oepartniont's  automated  trac  king  system. 


4.  Dtiplicntion 

The  S»>ction  3  Reporting  Form  d<ws  not 
duplicate  any  other  reporting  requirement  in 
the  Department. 

The  Section  3  Q)mplaint  Form  docs  not 
duplicate  any  other  information  collection 
prcKess.  HUD  is  the  only  Federal  agency  with 
responsibility  for  administration  of  .Section  3. 
This  form  is  unique  to  the  pr(x;essing  of  a 
allegation  of  noncompliance  with  the  Setti4>n 
3  statute  or  implementing  regulations. 

5.  \o  Similar  Information 

No  similar  information  is  avail.ible  to  Hi;D 
with  respect  to  the  Section  3  R»'|)orting  Form. 

6'.  Small  Business  Burden 

The  collcH-tioii  of  inforraation  by  the 
Section  3  Reporting  Form  involves 
rcjcipients.  contractors,  and  subcontractors 
receiving  Federal  financial  assistance  for 
housing  and  community  development 
programs  covered  by  Section  3.  To  minimize 
the  burden,  the  Department  has  attempted  to 
provide  clear  guidance  on  the  required 
information  collectron.  This  guidance  will 
p«;vent  the  recipient  from  collecting  and 
submitting  unnecessary  or  duplicative 
information.  The  Section  3  regulations  apply 
to  any  Public  and  Indian  Housing  programs 
that  receive:  (1)  Developnwnt  assistance 
pursuant  to  Section  5  of  the  U.S.  Housing  Act 
of  1937;  (2)  operating  assistance  pursuant  to 
.Section  9  of  the  U.S.  Housing  Act  of  1937; 
or  (3)  modernization  grants  pursuant  to 
.Section  14  of  the  U.S.  Housing  Act  of  1937. 
The  n^gulations  also  apply  to  other  hcnising 
and  community  development  assistance 
expended  for  (1)  housing  rehabilitation 
(including  reduction  and  abatement  of  lead- 
Iwsed  paint  hazards);  (2)  housing 
consfniction;  (3)  other  public  construc:tion 
projects;  and  (4)  housing  and  community 
development  assistance  for  which  the  HUD 
share  of  the  project  cost  (as  defined  in 
S  135.5)  for  such  activity  exceeds  SIOO.OOO. 
or  the  amount  of  any  subcontract  awarded  in 
connection  with  the  covered  activitv  exceeds 
S.SO.OOO. 

Recipients  and  contractors  subject  to 
.Section  3  requirements  must  maintain 
appropriate  documentation  to  establish  that, 
at  a  minimum,  a  good  fiaith  effort  was  made 
to  provide  economic  op>portunities  resulting 
from  financial  assistance  for  housing  and 
community  development  programs  to  low- 
and  vePr-  low-income  resiAfnts.  Each 
n>cipient  who  receives  Section  3  cover*^ 
assistance  from  HUD  shall  submit  to  the 
Assis-tant  Secretary  for  Fair  Housing  and 
Equal  Opportunity  an  annual  report  in  such 
form  and  with  such  information  as  the 
Assistant  .Secretary  may  request,  for  the 
purpose  of  determining  the  results  of  Section 
3  activities. 

These  results  are  used  to  assess  the  impart 
of  the  law.  to  target  monitoring  and 
c;ompliance  reviews,  and  to  prepare  reports 
to  (Jongress. 

A  Section  3  complaint  may  be  filed  by  an 
individual  representing  the  interests  of  a 
small  business.  The  information  required  on 
the  .Section  3  Complaint  Form,  is  the  same 
type  of  information  voluntarily  provided  bv 
a  [lerson  representing  an  indiviclual. 
Complainants  am  individuals  or  businrssc> 
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who  chose  to  submit  this  form  to  HL'D.  and 
by  electing  to  do  so,  are  requin>d  to  only 
submit  it  once.  No  reporting  of  any  kind  is 
required,  nor  are  respondents  remunerated 
by  Hl^D  for  this  effort. 

7.  Reporting  Cycle 

Section  3  Reporting  Form  information  will 
be  collected  ann'.ially.  The  report  may  be 
submitted  on  the  same  cycle  as  the 
performance  report  required  by  the  program 
under  which  Section  3  covered  assistance  is 
provided.  Where  a  performance  report  is  not 
required,  the  Section  3  report  is  due  to  the 
l<Kal  HID  (Category  A)  Ofilce  within  ten  (10) 
days  after  the  end  of  the  reporting  period 
indicated  in  Block  8  of  form  Hl-D-60002  or 
at  the  completion  of  the  project  if  sooner. 
Also,  an  annual  ref)orting  cycle  will  assist 
HUD  in  meeting  its  reporting  requirements 
under  Section  808(e)(6)  of  the  Fair  Housing 
Act.  Section  561  of  the  HCDA  of  1987  and 
Section  916  of  the  HCDA  of  1992.  This  report 
also  will  assist  the  Department  in  evaluating 
and  managing  program  performance. 

The  Section  3  Complaint  Form  mandates 
no  specific  requirements  with  respect  to  the 
frequency  of  collection  of  information.  The 
Section  3  Compliant  Form  is  made  available 
to  the  public  for  use  by  individuals  or 
businesses  who  wish  to  file  a  Section  3 
compliant  with  HUD.  Complaints  are 
individuals  who  chose  to  submit  this  form  to 
HUD.  and  by  electing  to  do  so,  are  required 
to  onlv  submit  it  once.  No  remunerated  by 
HUD  for  this  effort 

8.  Consistency  With  5  CFR  1320  6 

Use  of  the  Section  3  Reporting  Form  is 
consistent  with  24  CFR  part  1320.6. 

Use  of  the  Section  3  Complaint  Form  is 
consistent  with  24  CFR  pan'l320.6. 

9.  Outside  Consultation 

Pursuant  to  statutory  requirements,  staff 
from  the  Departments  of  Labor  and 
Commerce,  and  the  Small  Business 
Administration  have  been  contacted 
regarding  the  Section  3  Reporting  Form.  The 
attached  Section  3  Reporting  Form — 
Economic  Opportunities  for  Low-  and  Very 
Low-Income  Persons,  Housing  and  I'rban 
Development  Act  of  1968,  has  been 
developed  by  the  Section  3  Compliance 
Division  for  collecting  Section  3  data.  Fomi 
HUD-2516  is  modified  to  collect  Section  3 
contracting  data  from  public  and  Indian 
housing  programs  and  all  community 
-development  programs  except  those 
administered  by  States.  Form  HUD-60002  is 
designed  to  collect  Section  3  contracting  data 
from  all  other  Section  3  covered  programs 
and  to  collect  training  and  employment  data 
on  all  Section  3  covered  programs.  These 
data  collection  forms  are  the  only 
instruments  that  collect  Section  3 
employment,  training  and  contracting 
information. 

No  one  was  consulted  outside  the 
Department  with  respect  to  the  Section  3 
Complaint  Form.  The  instructions  are 
specific,  and  the  information  pro\ided  by  the 
complainant  is  unique  on  each  form. 

JO.  Confidentiality 

An  assurance  of  confidentiality  is  not 
applicable  to  the  .Section  3  Reporting  Form. 


The  form  w  ill  b.»  filed  with  Hl'D's  Office  of 
Fair  Housing  and  Equal  Opportunity.  The 
Privacy  Act  of  1974  and  OMB  Circular  .^-108 
are  not  applicable. 

All  information  collected  by  the  Section  3 
Complaint  Form  complies  with  the  f*rivacy 
Act  of  1974  and  O.MB  Circular  A-108. 
"Responsibilities  for  Maintenance  of  Records 
About  Individuals  by  Federal  Agencies". 
Each  respondent  is  apprised  of  the  filing  of 
a  Section  3  Complaint  against  them. 
However,  information  obtained  during  the 
investigation  is  held  in  confidence  and  may 
not  be  divulged  while  the  investigation  is  in 
progress. 

11.  Sensitive  Questions 

The  Section  3  Reporting  Form  reporting 
requirements  do  not  contain  sensitive 
questions.  The  information  requested  deals 
with  the  results  of  the  recipient's  good  faith 
efforts  to  provide  opportunities  for  lower 
income  residents  to  receive  job  training  and 
employment  and  for  local  businesses  to 
receive  contracts  in  connection  with  HUD 
assisted  programs.  Data  is  cumulative  and 
personal  identifying  information  is  not 
included. 

The  Section  3  Complaint  Form  does  not 
request  information  of  a  sensitive  nature  such 
as  sexual  behavior  and  attitudes,  religious 
beliefs  and  other  matters  that  are  commonly 
considered  private.  Section  3  is  racially 
neutral  and  as  such  the  complaint  form  does 
not  request  information  regarding  the 
complainants'  race,  color,  sex,  or  national 
origin  because  these  areas  are  not  protected 
classes  or  issues  which  determine 
beneficiaries  of  Section  3.  The  information 
provided  on  this  complaint  form  is  given 
voluntarily  and  provides  the  basis  for  HUD's 
investigation  of  the  complaint  to  determine  if 
the  allegations  of  noncompliance  are  valid. 

12.  Estimate  of  Costs 

For  Hl'D  Section  3  Reporting 
Form — Preparing  the  Report 

FHEO: 

CS-13  to  compile  and  ana- 
lyze the  information  at 
S25.18  per  hour  for  ap- 
proximately 8  hours S201  44 

(jS-15  to  review  and  approve 
at  S3  5  per  hour  for  ap- 
proximately 3  hours 105.00 

GS-7  to  type,  copy,  and  pre- 
pare report  for  mailing  at 
SI  1.94  per  hour  for  ap- 
proximately 8  hours 95.52 

Mailing  costs  for  first  class 
for  58.403  packages  per  re- 
cipient @  SI  per  report. 
(33.000  PHI  recipients,  403 
Housing  recipients.  & 
25.000  CPD  recipients)  58.403.00 

Tot.)l 58.804  96 

For  Respondents — Record- 
keeping and  Reporting  Re- 
cipients 

One  professional  staff  at  S25 
per  hour  for  approximately  3 
hours 75.00 


(Jne  secretary  to  type,  copy, 
and  prepare  report  for  mail- 
ing at  Sll  per  hour  for  ap- 
proximately 12  hours 132.00 

M.iiiing  costs  for  first  class  for 
1  package®  SI  per  report 1.00 

Total   208.00 

Contractors 

Oiie  professional  staff  at  S25 
per  hour  for  approximately 
I'.- hours 37.50 

One  secretary  to  type,  copy, 
and  prepare  report  for  mail- 
ing at  $11  per  hour  for  ap- 
proximately 4  hours 44.1)0 

Miiilipg  costs  for  first  class  for 
one  package  @  SI  per  report.  1  00 

Total  82..50 

For  Hl'D — Reviewing  the 
.Section  3  Complaint  Form 

FHIZO: 

G.S-12  to  review  each  Sec- 
tion 3  Complaint  Form  at 
SI  9  per  hour  for  Vjhour. 

HUD  anticipates  a  receipt  of 
100  complaints  annually. 
100  complaints  x  .33  min- 
utes =  33  hrs. 

.n  hrs  X  S19  per  hour  627.00 

10  %  overhead  62.70 

Total  6H9.70 

For  Complainants — Completion 
of  Section  3  Complaint  Form 

This  form  is  voluntarily  filled 
out  by  a  Section  3  Complain- 
ant in  one  hour.  There  is  no 
financial  investment  required 
or  expected 

For  Respondents — Completion 
of  Section  3  Complaint  Form 
A   Respondent   does  not  com- 
plete   the    Section    3    Com- 
plaint Form.  However,  the  re- 
spondent  is   required   to  re- 
spond and/or  resolve  the  al- 
legations   identified    on    the 
.Section    3   Complaint    Form. 
The   estimated    time    for   re- 
sponse is  four  (4)  hours.  The 
estimated    cost    for    this    re- 
s|X)nse  time  is  as  follows: 
(Dne  professional  staff  (attor- 
ney) at  S75   per  hour  for 

approximately  3  hours 225.00 

One  secretary  to  type,  copy, 

and    prepare   response    for 

mailing  at  Sll  per  hour  for 

approxrmately  1  hour 11.00 

Mailing  costs   for  first  class 

for  one  package  @  Si  per 

nisponse 100 

Total   237.00 

}3.  Estimate  of  Collection  Burden 

For  the  Section  3  Reporting  Form  the  total 
universe  of  potential  respondents,  including 
recipients,  prime  contractors  and 
subcontractors,  is  approximately  133.403.  We 
anticipate  that  about  58,403  respondents 
(Hl'D  recipients)  will  submit  summary 
n'ports  to  HL'D.  Prime  contractors  and 
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I  fbcontractors  will  submit  reports,  as 
tequested.  to  the  recipients.  The  required 
summary  report  from  the  recipients  is 
submitted  to  HUD  annually,  10  days  after  the 
end  of  the  designated  reporting  period.  The 
information  is  generated  by  the  recipient 
through  maintaining  documentation  that 
summarizes  efforts  made,  and  the  results  of 
those  efforts,  to  provide  opportunities  for 
training  and  employment  arising  from  HUD 
dasistance  to  low-  and  very  low-income 
ilosidpnts.  The  data  will  be  recorded  on  the 
Section  3  reporting  form  (form  HUD-60002. 
Economic  Opportunities  for  Low-  and  Very 
Low-Income  Persons).  It  is  estimated  that  two 
hours  per  reporting  period  will  be  required 
of  the  recipients,  contractors  and 
subcontractors  to  prepare  the  Section  3 
neport.  We  estimate  that  the  burden  will  not 
vur\'  significantly  among  the  respondents. 

^orm  HUD-60002 


Number  of 
respondents 

1 

Number 
of  re- 
ports 

Hours 
per  re- 
port 

Total 
flours 

58.403  (re- 
cipients) .. 

75.000  (con- 
tractors 
iand  sub- 
contrac- 
tors)   

1 

1 

2 
2 

116.806 
150.000 

i 


For  the  Section  3  Complaint  Form,  the 
lopartment  estimates  that  during  the  course 
tufa  year  approximately  100  Section  3 
crmiplaints  will  be  filed.  It  is  anticipated  that 
it  will  take  the  complainant  approximately 
one  (1)  hour  to  complete  the  complaint  form. 
It  is  anticipated  that  it  will  take  the 


respondent  approximately  four  hours  to 
respond  to  the  allegations  of  the  complaint. 
Of  the  100  complaints  anticipated  for  receipt. 
HUD  does  not  expect  to  require  or  receive  a 
response  from  each  respondent.  AlK)ut  10% 
of  the  complaints  received  will  be 
administratively  closed  for  lack  of 
jurisdiction  prior  to  the  notification  of  the 
respondent.  Therefore,  the  numt)er  of 
responses  by  the  respondent  has  been 
lessened  by  10%  (to  90  respon.ses)  resultin>{ 
in  360  total  response  hours  for  a  respondent. 

The  total  number  of  burden  hours  for  the 
Section  3  Complaint  Form  is  460  hours 
calculated  as  follows: 

Section  3  Complaint  Form 


This  is  the  first  time  th.it  ;l)f  Sc<,tion  3 
Complaint  Form  inSormiition  has  [nwn 
requested. 

15.  Publication  of  Data 

There  are  no  existing  plans  for  the 
tabulation  and  publication  of  Section  3 
Reporting  Form  data. 

There  are  no  existing  plans  for  the 
tabulation  and  publication  of  Section  3 
Complaint  Form  data. 

BILUNG  CODE  4210-OL-M 


Number  of 

Numt)er 

Hours 

Total 

respondents 

of  re- 
sponses 

per  re- 
sponse 

tiours 

100  com- 

plainants 

100 

1 

100 

100  re- 

spondents 

90 

4 

360 

Record- 

keeping: 

133.403 

recipi- 

ents. 

contrac- 

tors & 

sub- 

contrac- 

tors   

1 

4 

266.806 

7-4.  Change  in  Burden 

The  5>ection  3  Reporting  Form  is  revisiul  to 
reflect  public  comments  to  the  proposed  rule. 
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Economic  Opportunities  for  Low- 

and  Very  Low-Income  Persons 

in  Connection  with  Assisted  Projects 

HUD  Ad  of  1968,  Section  3 


U.S.  Department  of  Housing 
and  Urban  Oeveiopn>eni 

Of<ioe  c)  Fair  Kousirg 

and  Eauai  Opponunity 


OMBApp'0.a>No  25r&-0043  (Exp  4  309T) 

Pu&'ic  Repoi^g  Bufdo"  for  tr:S  coflectioo  of  mtorr.asc^  js  erSmated  to  average  2  hours  per  response.  iriduOr.g  t^e  Ome  lot  revievrr,g  mstr  jclwns,  s«arch''-g  eits«r,ci 
aata  soiJrces  gatr.err.g  and  ma'ntainmg  me  daia  needed,  ar  d  conTplpfrng  and  reviewing  me  coStection  o'  informancn  Send  corr-nerrts  regard.ng  mis  burden esomate 
or  ary  omer  a'^pecroTis  coUecOon  of  informafon  ir>c(uding  suca^stions  »o»  reducing  ms  burder,  tome  Reports  Managomenl  CW  cer.  Ofhce  of  IntormaSon  Po«c*e<; 
rro ? .«ffc-ns,  U  S  Departfnent of  Hous'^-fgand Uiban  Development  Washingt&o  O  C  204t0-3600and to t^ on-x of  Manaoemen! a'd  Bwdgel.  Paperwo'k Reductior* 
Protect  (2529-0043;  Was^;•^gton.  D  C  20503  Do  not  send  tris  completed  forw  to  e  tr*r  of  these  ado'essees 


Po:; 


■c  A:;:'p?<  ,5-!'??".  C'>.S'G-e  Z  ;. 


8.  Pira'-SP''  Code 


(J^e  &seo.i!a>  -''-.•i  'or  eac"^  Procnam  code) 


i    f  ecK"::' Of" 


Dc  .V  A.-o~'r^  o*  A«-2V 


4    Co'ia:*  Pf  sor. 


•6   ?>e5i)"-aPe''od 


P'o-  efi''  c  -OP  A-es  cxo) 


7    Oo.e  »epo^  S.ip— ipd 


Parti    Employment  and  Trainino  (*  Include  New  Hires  in  columns  C  and  D.) 


JObCsiego'y 

Pro'esE  Dtais 
Tear-.lca-s 

Of!'Ce  Ciericat 

Consfu^c;  on  by  Trace  (L^sTj 
Trade^ 

Trade: 


B  C  ,  D 

°„  of  Agg-egrati^  %  of  tola'  r.ta*  noc-r      j      N^rvbe'  o'  Secac-.  3 

f^f.^  H  'Bs  tTiat  are        ;  lo»  Section  3  Employees  !  Employees  and 


r  ■ 

i 


Sf-c'O'.  3  Pes  de-T. 


and  Tr,-5;-^pe',  ' 


T'a  noes  ' 


Racial  Efinic Codets) 
•   Fo'  Columns  D  and  E.  sho*  N-mbe-s 
'       1       ^     2        '     3 


! 


^4       -.5 


rT-|: 


-4- 


1 


--*- 
i 


Contract  Codes: 

C  =  Co^facto' 
S  =  S.t  CO' t'.' co- 


Racial  Ethnic  Codes: 

t  .   '/.""'te  (•r'-fl'Oi'. 

Z  V  Bact>  Ar'e-ca-i 
5  -  N<'it:»e  American 
4  ~  i^'Sp-'irvn  f^"\**r'Z<t^ 

t  .  As'ar»PGc:tc  Ame' can 


Program  Co<Jes: 

Z  -  Section  201  8  n 

3  -.  P.iblic  no-sn  ►.ojf,  -g  Dv.-  op- 

Operr;%or.  ang  f.ioo.  ".ip.ton 
■i  --  Mceie?.?  Ars  ":;.i-  "•.■ 
;  .  k-OVE 


P.,.>-  1o«; 


3  -  ►lO'.'E-Stav  Acimin  rveo 

7  -  CD3G  Erft'-^ment 

8  1  CDBG-St.-i'e  Administe'ed 

9  ■-  Ot'-er  CD  Programs 

to    O'-e-  Hojsirg  Prog'ams 

•?■-•  HUD-60002  (05 Ci^  54) 

ref  HanflbOOh  8013  1 
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Part  II:  Contracts  Awarded 

1.     Construction  Contracts: 

A.  Total  dollar  amount  of  all  contracts  awarded  on  the  project 

B.  Total  dollar  amount  o<  contracts  awarded  to  Sect;on  3  businesses 

C.  Percentage  of  the  total  dollar  arr,c  jnt  that  was  awarded  to  Section  3  businesses 

D.  Total  number  of  Section  3  businesses  receiving  contracts 


$ 
$ 


E.  Enter  the  number  of  Section  3  bus  -esses  receiving  contracts  by  Racial/Ethinic  code(s)(see  page  1  fcr  codes) 

'  i         2  I i         3  1         , 


L 


Nor-Consiruction  Contracts: 

A.  Total  dollar  amount  of  all  non-construction  contracts  awarded  on  the  project  activity 

B.  Total  dollar  amount  of  non-constructicn  contracts  awarded  to  Section  3  businesses 

C.  Percentage  of  the  total  dollar  amount  that  was  awarded  to  Section  3  businesses 

D.  Total  number  of  Section  3  businesses  receiving  non-construction  contracts 

E.  Enter  the  number  c'  Section  3  b.s  nesses  receiving  non-construction  contracts  by  Racial  Et-inic  ccde(s .(see  page  1  for  codes 


$ 
S 


% 


Part  !l/;  Summary • 

'"  k^f^'Vi'V"'/'  ^^^f  '^  ^"'"'  '"'  ^"^'^i'*^"'  a"-  c^^e-  economic  oppcr:un,t,es  generated  by  hUD  financ.a:  ass.sta-ce  fcr  no.sinq  and 

c^m.n;tydeye!opmentprcg^ams.tothegrea!estextentteas.b'ejowa-dlow-andveryiow-,ncomeperscns,pa-xuary..os 

c'gcvernment  ^..jistance  tor  housing.  (Check  a):  that  app;y.)  ^'  h  y    o^tr  a  od  erecipems 

__  Anempted  to  recru.t  low-income  residents  through:  local  advertising  media,  signs  prominently  d.sp^ayed  at  tre  proiect  site  contacts  win 
community  organizations  and  public  or  pnvate  agencies  operating  witnm  tne  metropolitan  area  (or  nonm.efcpc^''an  rcun'y)  ir  wh^ch  the 
Secfon  3  covered  program  or  project's  located,  or  S'miiar  methods.  -  ^  .>m  •'■/.' t-n  me 

Particioated  in  a  HUD  program  or  ot^er  p'og.-am  whicn  prn.-ctes  tne  training  cr  emp'oyme-t  of  Section  3  residents. 

Fart.cipated  m  a  H'JD  program  or  otne-  prcg-am  w-^ich  p-cmotes  tne  awa-d  cf  contracts  tc  bus  ness  concerns  whc  ree'  t^e  de'nit.on 
0' Section  3  business  concerns.  •  

Coordinated  with  Yc-jthbu,ld  Programs  adm.niste-ed  i-  t-e  met'opoiitan  area  in  which  the  Sect  on  3  covered  project  is  located. 
Cr.^er  cescrioe  Ct:cw. 


) 


Pr.c- 


HUD-60002  Ct  V.  i 
^•-*H.^^acc•:■^  tCC3 
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Instructions  for  completing  form  HUD-60002,  Economic  Opportunities  for  Low- 
and  Very  Low-Income  Persons  In  Connection  with  Assisted  Projects. 


This  form  Is  to  be  used  to  report  annual  accorrpl'shments  regarding 
employment,  training  and  contracting  opportunities  provided  to  low- 
ard  very  low-income  persons  under  Section  3  of  the  Housing  and 
Urban  Development  Act  of  1 968  (Section  3).  The  Section  3  regulations 
apply  to  any  public  and  Indian  Housing  programs  that  receive:  (1 ) 
development  assistance  pursuant  to  section  5  otthe  U.S.  Housing  Act 
of  1937:  (2)  operating  assistance  pursuant  to  section  9  of  the  U.S. 
Housing  Act  of  1 937;  or  (3)  modernization  grants  pursuant  to  section 
14  of  the  U.S.  Housir»g  Act  of  1937  and  to  fjousing  and  community 
development  assistance  expended  for:  (1)  housing  rehabilitation 
(including  reduction  and  abatenent  of  lead-based  paint  hazards);  (2) 
housing  construction;  or  (3)  other  public  construction  projects;  arxJ  to 
contracts  and  subcontracts  on  such  programs  where  the  amount  of 
any  contract  or  subcontract  awarded  in  connection  with  the  covered 
act'vty  exceeds  $100,000 

Torri  HUD'  ".32  has  t*>-ee  parts  which  are  to  be  completed  for  all 
programs  cove'ed  by  Section  3  Part  I  relates  to  employment  and 
t  ainlng.  Part  II  of  the  form  relates  to  contracting.  a"d  Part  III 

1  jmmarizes  recipients  efforts  to  comply  wii.*-  Section  3. 
Recipients  or  cortracto'S  subiecf  fo  Secfon  3  requirement?  r-'jst 
r.asntapn  app'cpnale  ccc^^mf.'-iation  to  estab.'ish  that  HUD  financial 
5£s:S!ance tor  t'.C'uSing  and ccmmunity devecc^ent  programs  were 

2  ected  tcwa'd  low-  and  very  low-mcone  persons."  A  reciplerit  of 
Section  3  covered  assistance  shall  submit  two  copies  of  this  report  to 
tne  local  HUD  Field  Office.  Where  the  program  providina  assistance 
reauires  an  annual  pe'formance  report,  this  Section  3  report  Is  to  be 
subntted  with  the  program  performance  report.  .Where  an  annual 
performance  report  is  not  required,  this  Section  3  report  ts  to  be 
submitted  by  January  1 0  and.  if  the  project  ends  tjefore  Decerrtse'  3 1 . 
w:t^l^  10  days  of  project  completion.  Only  Prime  Recipients  are 
required  to  report  to  HUD.  The  report  must  include  accomplish- 
ments of  all  recipients  and  their  Section  3  covered  contractors 
and  subcontractors. 

1 .     Rec'p  ent;  Enter  fe  -a"-*'  o*  the  recipient  submitting  this  report 

4.  Pece'a!  identificavo":  Enter  the  number  t^at  appears  on  the 
awr-'d  ^c"v  (with  dashesl.  The  award  may  be  a  grant,  cooperative 
ag'eemefit  or  contract. 

5.  DcllarAr  .  jrtof  AAa'd;  Enter  tne  Oo'lar  amount,  rounded  to  the 
nearest  dollar,  received  by  the  reciptent 

6.  Cor^tact  Person.  Enter  the  name  and  te-ep'^ne  njrr.cei  c*  '.'>'? 
person  with  know'edge  of  '>-e  award  and  fe  r6r:p-en!  t  ir^plerrenta- 
tiop  c'  Section  3. 

B.  Reporting Per'od  l'-Dcatetre:.~'epericoir"ortnEandv*^a'-''i^ 
report  cc.ers 

Part  I:  Employment  and  Training  Opportunities 

Bioo.  A:  Contains  var'Oos  )ob  categories.  Prc'ess.onais  are  defineo  as 
peope  A'ho  have  special  i^rowledge  of  an  occupation  (i.e..  supervi- 
sors, architects,  sury-eyors,  planners,  and  corrcuter  programrr^ers). 
Fo'  constr  jct'on  positions,  list  each  trade  and  p'ovide  data  In  columns 
E  th'Cuc''.  F  for  each  faoe  where  persons  were  employed  The 
ci'epo'/  of  'Otner'  inci^aes  occupations  sjch  as  servce  workers 
E  c:».  B:  E'"tert'^e  percentage  o< aMthe  new h:res  (Sect'on  3  resoentfi 
r.  ccinect'on  with  this  avva'd.  New  Hi'es  irci.-ce  ful'-tine  pos  tons 
'pe'"")u-<-nt  tempora'y  ard  seasonal). 

Bio:-  C:  E"t9'  '."•e  pe'ce'^taoe  of  the  lotat  sia'<  "Ours  wcr^^.f-a  'or 
E'^ct-j'--  3  e^^p'oyees  a'd  ;'a'r>ees  (:ncKjdig  'ew  h'les)  connected 
V.  •.-•.■^.^..:,^^c'fi.  hciodes!o'""'0u's?orpart-t:"-ea'^3fj;i-timepos  t'on$. 


BlocK  D:  Enter  the  number  of  Section  3  residents  that  were  hired  and 
trained  in  connection  with  this  award. 

Biocl<  E:  Enter  under  each  racial/ethnic  code  (1-5)  the  number  of 
employees  and  trainees  recorded  in  columns  D  and  E 

Part  II:  Contract  Opportunities 

Blocl^  1 :  Construction  Contracts 

Item  A:  Ente'  the  total  dollar  arrour^t  of  all  contacts  awarded  on  the 

project'program 

Itemi  B:  Enter  the  total  dollar  amount  of  contracts  connected  with  this 
project'program  that  were  awaroed  to  Section  3  businesses. 

Item  C:  Enter  the  percentage  of  the  total  dollar  amount  of  contracts 
connected  with  this  project  "program  awarded  to  Section  3  businesses 

Item  D:  Enter  the  numbe'  of  Section  3  businesses  receiving  awards 

Indicate  the  appropriate  racial'etfinic  code(s). 

Item  E:    Enter  under  each  racialethnic  code  (1-6)  fe  nuniber  oi 

employees  and  trainees  recorded  m  Item  D. 

Bloci^  2:  Non-Construction  Contracts 

Item  A:  Enter  the  total  dollar  amount  of  all  contacts  awarded  on  ire 

projecl'p'ogram 

Item  B:  Enter  the  total  dollar  amount  of  contracts  connected  with  this 
project  awarded  to  Section  3  businesses. 

Item  C:  Enter  the  percentage  of  the  total  dollar  amount  of  contracts 
connected  wahthis  project programawarded  to  Section  3  businesses 

Item  D:  Ente'  the  number  of  Section  3  businesses  receding  awards 
Indicate  the  appropriate  racial'ethnic  code(s). 

Item  E:    Enter  under  each  raciai/ethnic  code  (1-6)  the  numbe'  of 
employees  and  trainees  recorded  m  Item  D. 
Part  Ml:  Summary  of  Efforts  -  SeK-Explanatory 

Submit  two  (2)  copies  of  th  is  report  to  your  local  HUD  Field  Office 
within  ten  (10)  days  after  the  end  of  the  reporting  period  you 
specified  in  Item  8.  Include  only  contracts  executed  during  this 
reporting  period  PHAs  IHAs  are  to  report  all  contracts  subcorv 
tracts. 


'Thete-TS  icw-income  persons  and  very  low-income  persons  "have 
the  same  meanings  given  the  terms  in  section  3(bi(2)  of  the  United 
States  Hous  ng  Act  of  1937  Low-Income  persons  mean  families 
(including  smgie  persons)  whcse  incomes  do  not  exceed  80  per 
centum  of  the  riedian  income  'or  the  area,  as  determined  by  the 
Secretary,  wf  adjustments  f  or  smalifei  ard  largerfamil;es.  except  tnct 
the  Secreta'y  ""ay  establish  income  ceilings  higher  or  lower  than  63 
per  centum  o*  f-.e  rr.edian  for  the  area  on  the  basis  of  the  Secretary  s 
findings  f^C";  trat  variaf'ons  a'?  necessary  because  c'  p'evaiima 
leve's  v'  co'"'St'jCt'On  costs  or  u^usi-a.^y  high-  or  low-income  families 
Very  low-income  persons  nean  low-income  far^'iifs  (mciudi'-g 
single  periods)  whose  incomea  do  not  exceed  60  per  cef^tum  c'  the 
med'anfar^:ii  "come'orihearea.asaetermmed  by  the  Secretary  /v;th 
adjustmerts  fo'  sma-er  ana  la'ger  tam.  les.  except  that  tr.e  Secretary 
may  estac  si  irco""e  ce  'mgs  h,c'"er  or  lower  than  50  per  cer^tum  of 
the  median  tor  f^e  area  on  the  bas'S  c'  If.e  Secretary  s  findings  Ih^t 
SjChvu-  avc-;  a-enecessa'y  l:»-;au5e  c'jnjSuaiiy  high  or  low  family 
tnccies 


fo'~i  HUO-60002  !t5  0t>-9J; 
w'  Hai-dbooc  8023  1 
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COMPLAINT  REGISTER 


SECTION  3  OF  THE  HOUSING  AND  URBAN  D 

ACT  OF  1968 


1. 


PMENT 


Name  of  aggrieved  person  or  organization  (last  name,  fi/rst 
name,  middle  initial)  (Mr,,  Mrs.,  Miss,  Ms.)   /" 

Home  Phone:  (    )  Business  Phone:  (    ) 

Street  Address  (include  City,  County,  State  and  zip  code) 

Check  the  applicable  box  or  boxes  which  describe (a)  the 
status  of  the  complainant  named  above. 


A. 
B. 
B. 

C. 
D. 


Low/very  low  income  resident (s) 
Public  Housing  resident (s) 

Representative  of  low/very  low  income  residents  or 
public  housing  residents 

r 
Section  3  business  concBrn(s) 

Representative  of  Section  3  business  concerns 


Against  whom  or  what  organization  is  this  complaint  being 
filed?  Naune  (last  neune,  first  name,  middle  initial;  Mr., 
Mrs. ,  Miss,  Ms. ) 

Phone  Number: 

Street  Address  (include  City,  County,  State  and  zip  code) 

Check  the  applicable  box  or  boxes  which  describe(s)  the 
party/organization  named  above. 

A.  APPLICANT 

B.  RECIPIENT 

C.  SUB-RECIPIENT 

D.  CONTRACTOR 

E .  SUBCONTRACTOR 

F.  OTHER 

If  you  named  an  individual  who  appeared  to  be  acting  for  a 
company  in  this  case,  check   this  box    and  write  the  name 
and  address  of  the  company  in  this  space: 

PROOF 
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NAME 


ADDRESS 


Name  and  identify  others  (if  any)  you  believe  violated  the  law  in 
this  case: 


On  what  basis  are  you  alleging  noncompliance  with  Section  3? 

A.  TRAINING  OPPORTUNITIES  FOR  SECTION  3  RESIDENTS 

B.  EMPLOYMENT  OPPORTUNITIES  FOR  SECTION  3  RESIDENTS 

C.  CONTRACTING  OPPORTUNITIES  FOR  SECTION  3  BUSINESSES 


What  did  the  person/organization  you  are  complaining  against 
do?   Check  all  that  apply  and  give  the  most  recent  date  of 
the  act(s)  occurred  in  block  No.  6a  below. 


5. 


A.  FAILED  TO  UNDERTAKE  REQUIRED  TRAINING  EFFORTS 

B.  FAILED  TO  UNDERTAKE  REQUIRED  EMPLOYMENT  EFFORTS 

C.  FAILED  TO  UNDERTAKE  REQUIRED  CONTRACTING  EFFORTS 

Identify  the  HUD  program(s)  through  which  assistance  is 
being  provided.   Check  all  that  apply: 

PIH/DEV   PIH/MOD   PIH/OPER   OTHER  PIH_ 

202/811   OTHER  HOUSING   CDBG   HOME  

HOMELESS 


OTHER  HOUSING 
OTHER  CPD 


LEAD-BASED  PAINT 


6.  Summarize  in  your  own  words  what  happened.   Use  this  space 
for  a  brief  and  concise  statement  of  the  facts.   Additional 
details  may  be  submitted  on  an  attachment.   Note:   HUD  will 
furnish  a  copy  of  the  complaint  to  the  person  or 
organization  against  whom  the  complaint  is  made. 

6a.   When  did  the  act(s)  checked  in  Item  3  occur?  (Include  the 
most  recent  date  if  several  dates  are  involved.) 

7.  I  declare  under  penalty  of  perjury  that  I  have  read  this 
complaint  (including  any  attachments)  and  that  it  is  true 
and  correct. 

Siqnature  and  Date: 


PROOF 
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COMPLAINT  REGISTER 


SECTION  3  OF  THE  HOUSING  AND  URBAN  DEVELOPMENT 

ACTOF4^68 


IaBtruct3.on8.   This  form  is  to  be  used  to  report  allegations  of 
noncompliance  with  Section  3  of  the  Housing  and  Urban  Development 
Act  of  1968,  as  amended  (Section  3^  and  implementing  regulations 
at  24  CFR  Part  135. 


What  Does  Section  3  of  tbe  Housing  and  Urban  Development  Act  of 
1968  provide? 

The  law  describes  the  HUD  programs  directly  affected  by 
Section  3,  receiving  Federal  financial  assistance  from  the 
Department,  and  dictates  how  these  programs  are  to  provide 
employment  and  other  economic  opportunities  for  low  and  very  low 
income  persons. 


What  does  the  Law  Cover? 


applies  to  any  public  and  Indian  Housing  programs  that 
(1)  developmental  assistance  pursuant  to  section  5  of 


Section  3 

receive:  y  i.  f    uevexopmentai  assistance  pu] 

the  U.S.  Housing  Act  of  1937;   (2)  operating  assistance  pursuant 

to  section  9  of  the  U.S.  Housing  Act  of  1937;  or  (3) 

modernization  grants  pursuant  to  section  14  of  the  U.S.  Housing 

Act  of  1937  and  to  housing  and  community  development  assistance 

extended  for:   (1)  housing  rehabilitation  (including  reduction 

and  abatement  of  lead-based  paint  hazards);  (2)  housing 

construction;  or  (3)  other  public  construction  projects;  and  for 

which  the  contract  or  subcontract  amount  exceeds  $100,000. 

What  Can  You  Do  About  Violations  of  the  Law? 

Remember,  Section  3  applies  to  the  av.'arding  of  jobs  and 
contracts,  generated  from  projects  receiving  HUD  financial 
assistance.   If  you  believe  that,  as  a  low  income  person  or  a 
Section  3  business  concern,  the  responsibilities  to  provide 
economic  opportunities  under  Section  3  have  been  violated,  you 
have  a  right  to  file  a  complaint  within  180  days  of  the  last 
alleged  occurrence  of  noncompliance. 

Complain  to  the  Assistant  Secretary  for  Fair  Housing  aad  Equal 
Opportunity,  Department  of  Housing  and  Urban  Development,  by 
filing  this  form  by  mail  or  in  person.   The  infonration  received 
will  be  used  by  HUD  to  determine  jurisdiction  under  Section  3. 
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HUD  will  send  the  complaint  to  the  appropriate  HUD  recipient  for 
resolution.   If  resolution  by  the  recipient  fails,  HUD  will 
investigate.   If  HUD  finds  that  the  complaint  has  merit,  it  will 
try  to  end  the  violation  by  informal  resolution.   If  conciliation 
fails,  HUD  may  initiate  other  steps  to  enforce  the  law,  including 
but  not  limited  to  suspension  and  debarment  of  the  recipient,  or 
contractors  as  applicable. 

Tou  can  obtain  assistance  in  learning  about  Section  3  or  in 
filing  a  complaint  at  the  HUD  Offices  listed  below: 

Assistant  Secretary 

HUD  -  Fair  Housing  and  Equal  Opportunity 
451  7th  Street  SW 
Washington,  DC   20410 

New  England   (Connecticut,  Maine,  Massachusetts,  New  Hampshire 

Rhode  Island,  Vermont) 

HUD  -  Fair  Housing  and  Equal  Opportunity  (FHEO) 

Boston  Federal  Office  Building,  10  Causeway  Street 

Boston,  Massachusetts   02222-1092 

New  york.  New  Jersey 

HUD  -  Fair  Housing  and  Equal  Opportunity  (FHEO) 

26  Federal  Plaza 

New  York,  New  York   10278-0068 

Mid-Atlantic   (Delaware,  District  of  Columbia,  Maryland, 

Pennsylvania,  Virginia,  West  Virginia) 

HUD  -  Fair  Housing  and  Equal  Opportunity  (FHEO) 

Liberty  Square  Building,  105  7th  Street 

Philadelphia,  Pennsylvania   19106-3392 

Southeast   (Alabama,  Florida,  Georgia,  Kentucky,  Mississippi, 

North  Carolina,  South  Carolina,  Tennessee,  Puerto  Rico,  Virgin 

Islands) 

HUD  -  Fair  Housing  and  Equal  Opportunity  (FHEO) 

Richard  B.  Russell  Building,  75  Spring  Street,  SW 

Atlanta,  Georgia   30303-3388 

Midwest   (Illinois,  Indiana,  Michigan,  Minnesota,  Ohio, 

Wisconsin) 

HUD  -  Fair  Housing  and  Equal  Opportunity  (FHEO) 

Ralph  H.  Metcalfe  Federal  Building,  77  West  Jackson  Blvd. 

Chicago,  Illinois   60604-3507 

Great  Plains   (Arkansas,  Louisiana,  New  Mexico,  Oklahoma,  Texas) 
HUD  -  Fair  Housing  and  Equal  Opportunity  (FHEO) 
1600  Throckmorton,  P.O.  Box  2905 
Fort  Worth,  Texas  76113-2905 
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Rocky  Mountain   (Iowa,  Kansas,  Missouri,  Nebraska) 
HUD  -  Fair  Housing  and  Equal  Opportunity  (FHEO) 
Gateway  Tower  II,  400  State  Avenue 
Kansas  City,  Kansas   66101-2406 

Southwest   (Colorado,  Montana,  North  Dakota,  South  Dakota,  Utah, 

Wyoming ) 

HUD  -  Fair  Housing  and  Equal  Opportunity  (FHEO) 

Executive  Tower  Building,  1405  Curtis  Street 

Denver,  Colorado  80202-2349 

Northwest /Alaska   (Alaska,  Idaho,  Oregon,  Washington) 
HUD  -  Fair  Housing  and  Equal  Opportunity  (FHEO) 
Suite  200  Seattle  Federal  Building,  909  1st  Avenue 
Seattle,  Washington  98104-1000 

Pacific/Hawaii   (Arizona,  California,  Hawaii,  Nevada,  Guam, 

American  Samoa) 

HUD  -  Fair  Housing  and  Equal  Opportunity  (FHEO* 

450  Golden  Gate  Avenue 

San  Francisco,  California  94102-3448 


Privacy  Act  of  1974  (P. L. 93-579) 

Authority:    Section  3  of  the  Housing  and  Urban  Development  Act 
of  1968,  as  amended  by  the  Housing  and  Community  Development  Act 
of  1992,  U.S.C.  1701u  and  implementing  regulations  at  24  CFR  J»art 
135. 
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Purpose:   The  information  requested  on  this  form  is  to  be  used  to 
investigate  and  process  Section  3  complaints. 

Penalty:   Failure  to  provide  some  or  all  of  the  requested 
information  will  result  in  delay  or  denial  of  HUD  assistance. 

Disclosure  of  this  information  is  voluntary. 


H:S3CPTF0R 


IFR  Doc.  94-1 1B37  Filed  5-13-94;  8:45  am) 

BILIMG  CODE  4210-01-C 
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DEPARTMEffT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-92a-94-412<M)1] 

Utah  and  Colorado:  Uinta 
Southwestern  Utah  Regional  Coal 
Team  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice  of  regional  coal  team 
meeting. 

SUMMARY:  In  accordance  with  the 
responsibilities  outlined  in  the  Federal 
Coal  Management  Regulations  (43  CFR 
part  ,3400).  the  Regional  Coal  Team 
(RCT)  for  the  decertified  Uinta 
Southwestern  Utah  Federal  Coal 
Production  Region  will  hold  a  meeting 
to  discuss  and  make  recommendations 
concerning  coal  leasing  and 
development  in  the  region.  The  RCT 
will  review  pending  coal  lease 
applications  under  the  "Leasing  by 
Application"  (LBA)  program  and 


discuss  any  additional  coal-related 
activities  appropriate  at  this  time. 

Members  of  the  public,  coal 
companies  and  interefrted  agencies  are 
invited  to  make  comments  at  the 
meeting. 

SUPPtEMENTARY  INFORMATION:  A  total  of 
seven  coal  lease  applications  are 
pending  in  the  region,  including  s)t«  in 
Utah  and  one  in  Western  Colorado.  The 
RCT  will  be  reviewing  the  applications 
and  where  appropriate  making 
recommendations  to  the  ELM 
concerning  processing  the  appUcations. 
Pending  applications  in  the  region 
include: 


State 

Applicant 

Coal  field 

Esth 

r^ated 
acreage 

Utati  

Mining  &  Energy  fles.  Inc  

Coastal  States  Energy  

Sage  Point  Coal  Co  

Wasatch  Plateau  

'3  431 

Wasatch  Plateau  

2.020 

Bodk  Cliffs          

1.104 

2  098 

Sage  Point  Coal  Co  

Book  Cliffs  

PacifiCorp  Electric  Oper 

Genwal  Coal  Co 

Wasatch  Plateau 

Wasatch  Plateau 

7.865 
4  052 

Colofado  

Mountain  Coal  

Paonia/Summerset 

2  276 

'  Portions  of  this  application  were  leased  in  early  1994. 


DATES:  The  Regional  Coal  Team  meeting 
will  be  June  16.  1994,  at  1  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
Bureau  of  Land  Management.  Utah  State 
Office.  BLM  Conference  Room.  No.  .102. 
.124  South  State.  Salt  Lake  City.  Utah. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Max  Nielson,  Uinta  Southwestern  Utah 
Coal  Project  Manager,  Utah  State  Office. 
P.O.  Box  45155.  Salt  Lake  City,  Utah 
84145-0155.  Telephone  801-539-40.18. 

Dated:  May  10,  1«»)4. 
James  M .  Parker, 

SlolH  Director.  L  'tah. 

|FR  Doc.  94-11859  Fiiiui  fV-13-94:  8:4;j  ami 

BILLIMO  CODE  4310-0&-M 


[AK-050-04-4331-04J 

Modifications  of  Alaska  Off-Road 
Vehicle  Designations;  Tangle  Lakes 
National  Register  Archaeological 
District,  Alaska 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  on  off-road  vehicle 

decision. 

SUMMARY:  This  notice  is  provided  in 
reference  to  the  use  of  off-road  vehicles 
on  public  lands  within  the  Glennallen 
District.  Alaska,  in  accordance  with 
authority  and  requirements  of  Executive 
Orders  (E.O.)  11644  and  11989  and  the 
regulations  contained  in  43  CFR  part 
8340.  The  following  described  lands 
under  the  administration  of  the  Bureau 


of  Land  Management  are  designated 
open,  limited  use.  or  closed  to  off-road 
motorized  vehicle  (ORV)  u.se.  This 
modifies  earlier  notices,  published  July 
6.  1984  and  May  4.  1992.  This  order  will 
be  effective  upon  publication  and 
remain  in  effect  until  rescinded  and/or 
modified  by  the  District  Manager, 
Glennallen  District. 

A  226.600-acre  area  is  affected  by  the 
designations,  known  as  the  Tangle 
Lakes  National  Register  Archaeological 
District.  This  area  is  located  in  South 
Central  Alaska,  within  the  Clearwater 
Geographic  Reference  Unit.  The  reduced 
and  revised  boundaries  for  this  National 
Register  District  were  accepted  by  the 
Keeper  of  the  National  Register  of 
Historic  Places  as  of  August  12, 1993. 
The  reduction  and  revision  has  resulted 
in  changes  to  certain  previously 
designated  ORV  trails.  Trails  previously 
designated  limited  use,  the  Maclaren 
River  Road  and  Sevenmile  Lake  Trail, 
are  now  outside  the  National  Register 
Archaeological  District  Boundary.  Use  is 
open  for  motorized  vehicles. 

A.  Limited  Designations 

J.  Limited  Season  of  Us(^—226.H00 
Acres 

The  Tangle  Lakes  National  Register 
Archaeological  District  is  located  west 
of  Paxson,  Alaska  along  the  Denali 
Highway  from  mileposts  (MP)  17  to  38. 
The  area  is  open  to  motorized  vehicle 
use  from  October  16  to  May  15. 
Motorized  vehicle  use  is  limited  to 


designated  trails  from  May  16  to 
October  15.  to  protect  historic 
properties. 

2.  Use  Limited  to  Designated  Roads  and 
Trails 

Motorized  vehicle  use  in  this  area  is 
permitted  on  designated  roads  and  trails 
which  are  identified  on  maps  which  are 
available  at  the  Glennallen  District 
Office  and  by  signs  posted  at  major 
ac(»ss  points. 

The  following  roads  and  trails  are 
designated  and  open  for  motorized 
vehicle  use,  in  accordance  with  item  1 
above.  All  trails  originate  at  the  Denali 
Highway,  with  the  exceptions  of  trails  7 
and  8. 

1.  Maclaren  Summit  Trail,  at  the 
Maclaren  Summit,  4.086  ft.  elevation 
(MP  37).  Of  this  short  3-mile  long  trail 
only  the  first  mile  remains  limited  use. 

2.  Osar  Lake  Trail,  south  to  vicinity  of 
Osar  Lake  (MP  37). 

3.  Glacier  Lake  Trail,  north  to  Glacier 
Lake  (MP  30). 

4.  Landmark  Gap  Trail  South,  south 
with  a  southwest  branch  extending  to  an 
area  north  of  Osar  Lake;  the  southeast 
fork  extends  toward  the  Tangle  Lakes 
(MP  24.7). 

5.  Landmark  Gap  Trail  North,  north  to 
Landmark  Gap  Lake  (MP  24.6). 

6.  Swede  Lake  Trail,  south  to  the 
Swede  Lakes,  portions  of  the  Swede 
Lake  trail  are  outside  the  National 
Register  Archaeological  District 
boundary.  Additional  signage  will  alert 
users  when  they  are  outside  the 


Federal  Register  /  Vol.  59.  No.  93  /  Monday.  May  16.  1994  /  Notices 


25501 


National  Register  District.  Trails  9  and 
10  depart  from  this  trail  (MP  161. 

7.  Middle  Fork  Gulkana  Branch  Trail, 
parallels  the  Middle  Fork  Gulkana 
River,  west  to  Dickey  Lake  remains 
within  the  National  Register 
Archaeological  District;  the  portion  east 
to  Meier  Lake  is  located  outside  the 
National  Register  Archaeological 
District. 

8.  Alphabet  Hills  Trail,  south 
extension  of  Swede  Lake  after  crossing 
the  Middle  Fork  Gulkana  River. 

Additional  trails  may  be  opened  as 
required  federal  legislation,  pertinent  to 
historic  properties  and  environmental 
concerns,  are  met.  The  above 
designations  become  effective  upon 
publication  in  the  FR  and  will  remain 
in  effect  until  rescinded  and/or 
modified  by  the  Authorized  Officer. 

Operators  of  ORVs  in  violation  of 
these  designations  are  subject  to 
penalties  prescribed  in  43  CFR  8340.0- 
7  and  Public  Law  96-95. 
ADDRESSES:  Direct  questions  and/or 
comments  to:  Glennallen  District 
Manager.  Bureau  of  Land  Management. 
P.O.  Box  147,  Glennallen.  Alaska  99588. 
(907)822-3217. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  McCoy  907/822-3217. 

Doted:  May  2,  1994. 
Michael  Zaidlicz, 
Acting  District  Manager. 
|1R  Doc.  94-11614  Filed  5-13-94:  8:4.5  ami 
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[WV-920-04-4140-03,  WYW132641J 
Sodium  Exploration  License;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  invitation  for  sodium 

e.xploration  license  (\VY\V132641). 

SUMMARY:  Pursuant  to  section  302(b). 
and  to  the  regulations  at  CFR  43. 
subpart  3524.  members  of  the  public  are 
hereby  invited  to  participate  with  Tg 
Soda  Ash.  Inc.  on  a  pro  rata  cost  sharing 
basis  in  its  program  for  the  exploration 
of  sodium  deposits  owned  by  the  United 
States  of  America  in  the  following- 
described  lands  in  Sweetwater  County. 
\VY: 

T.  20  N..  R.  110  VV  .  6th  P.M.,  U'voming. . 

Sfc.  4:  Lots  1  thru  4,  S2N'2.  Si; 

Sec.  10;  All. 

Containing  approximately  1181.85  acres. 

All  of  the  sodium  in  the  above- 
described  lands  consists  of  unleased 
Federal  sodium  within  the  Green  River 
Basin  Known  Sodium  Leasing  Area.  The 
purpose  of  the  exploration  program  is  to 
conduct  off-lease  exploration  by  drilling 
to  evaluate  thickness,  quality,  and  other 


characteristics  of  the  sodium  mineral 
deposits  located  on  lands  adjacent  to  Tg 
Soda  Ash's  existing  mining  operation. 

ADDRESSES:  The  proposed  exploration 
program  is  fully  described  and  will  be 
conducted  pursuant  to  an  exploration 
plan  to  be  approved  by  the  BLM.  Copies 
of  the  exploration  plan  are  available  for 
review  during  normal  business  hours  in 
the  following  offices  (serialized  under 
number  VVY\V132641):  BLM.  VVY  State 
Office.  2515  Warren  Avenue.  Cheyenne. 
VVY:  and,  BLM,  Rock  Springs  District 
Office,  Highway  191  North.  Rock 
Springs.  WY. 

SUPPLEMENTARY  INFORMATION:  Any  party 
electing  to  participate  in  this 
exploration  program  must  send  written 
notice  to  both  the  BLM  and  Tg  Soda 
Ash.  Inc.  by  the  close  of  business  June 
15.  1994.  The  written  notice  should  be 
sent  to  the  following  addresses:  Tg  Soda 
Ash,  Inc.,  Attn:  Terry  Leigh,  P.O.  Box 
100.  Granger,  WY  82934;  and,  BLM.  WY 
State  Office.  Chief.  Branch  of  Mining 
Law  and  SoUd  Minerals.  P.O.  Box  1828. 
Cheyenne.  WY  82003. 
Vernon  G.  Ruiii, 

Acting  Chief.  Branch  of. Mining  Law  and  Solid 
Minerals. 

IFR  Doc.  94-11873  Filed  5-13-94;  8:45  am] 
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Fish  and  Wildlife  Service 

Aquatic  Nuisance  Species  Task  Force 
Risk  Assessment  and  Management 
Committee  Meeting 

AGENCY:  Fish  and  Wildlife  Sor\ice. 
Interior. 

ACTION:  Notice  of  meeting. 


[ID-942-04-321A-02] 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  survey  of  the  following 
described  land  was  officially  filed  in  the 
Idaho  State  Office.  Bureau  of  Land 
Management.  Boise,  Idaho,  effective  9 
a.m..  May  4.  1994. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  north 
boundary'  and  subdivisional  lines,  and 
the  subdivision  of  section  3,  Township 
23  North.  Range  22  East.  Boise 
Meridian.  Idaho.  Group  No.  829.  was 
accepted  May  2. 1994. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
U.S.D.A.  Forest  Service. 

All  inquiries  concerning  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief.  Branch  of  Cadastral  Sur\'ey. 
Idaho  State  Office.  Bureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise,  Idaho.  83706. 

Dated:  May  4,  1094. 
Duane  E.  Olsen, 

Chief  Cadastral  Suneyorfor  Idaho. 

IFR  Doc.  94-11814  Filed  5-13-94;  8:45  am] 
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SUMMARY:  This  notice  announces  a 
meeting  of  the  Risk  Assessment  and 
Management  Committee  (Committee),  a 
committee  of  the  Aquatic  Nuisance 
Species  Task  Force.  The  Committee 
meeting  will  continue  development  of 
the  draft  risk  assessment  process. 

DATES:  The  Risk  Assessment  and 
Management  Committee  will  meet  from 
8  a.m.  to  5  p.m.  on  Wednesday,  June  1, 
1994,  and  8  a.m.  to  2  p.m.  on  Thursday, 
June  2,  1994. 

ADDRESSES:  The  Risk  Assessment  and 
Management  Committee  meeting  will  be 
held  at  the  Southeastern  Biological 
Science  Center.  National  Biological 
Survey,  7920  NW.  71st  Street. 
Gainesville.  Florida  32606. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Orr,  Risk  Assessment  and 
Management  Committee  Chairman,  U.S. 
Dept.  of  Agricuhure.  Animal  and  Plant 
Health  Inspection  Service,  6505  Belcrest 
Rd.,  room  810,  Hyattsville,  MD  (301) 
436-8939. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory-  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  a  meeting  of 
the  Aquatic  Nuisance  Species  Task 
Force  Risk  Assessment  and  Management 
Committee  established  under  the 
authority  of  the  Nonindigenous  Aquatic 
Nuisance  Prevention  and  Control  Act  of 
1990  (Pub.  L.  101-646,  104  Stat.  4761, 
16  U.S.C.  4701  et  seq.,  November  29. 
1990).  Minutes  of  the  meetings  will  be 
maintained  by  the  Coordinator,  Aquatic 
Nuisance  Species  Task  Force,  room  840. 
4401  North  Fairfax  Drive,  Arlington, 
Virginia  22203  and  the  Risk  Assessment 
and  Management  Committee  Chairman, 
U.S.  Dept.  of  Agriculture,  Animal  and 
Plant  Health  Inspection  Service.  6505 
Belcrest  Rd.,  room  810,  Hyattsville,  MD 
20782  and  will  be  available  for  public 
inspection  during  regular  business 
hours.  Monday  through  Friday  within 
30  days  following  the  meeting. 

Dated:  May  9.  1994. 
Gary  Edwards. 

Co-Chair.  Aquatic  Nuisance  Species  Task 

Force.  Assistant  Director — Fisheries. 

IFR  Doc.  94-11754  Filed  5-13-94;  8:45  am) 
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Minerals  Management  Service  (IMMS) 

Information  Collection  SutMnitted  to 
the  Office  of  Mar>agement  and  Budget 
(0MB)  for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  r.ollet.tion  of 
information  listed  below  has  been 
submitted  to  OMB  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Copies  of  the  proposed  collections  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  telephone 
number  listed  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget;  Paperwork  Reduction 
Project  (1010-0038);  Washington.  DC 
20503,  telephone  (202)  395-7340,  with 
copies  to  )ohn  V.  Mirabella;  Chief, 
Engineering  and  Standards  Branch; 
Engineering  and  Technology  Division; 
Mail  Stop  4700;  Minerals  Management 
Service;  381  Elden  Street;  Hemdon, 
Virginia  22070-4817. 

Title:  30  CFR  part  250,  subpart  N. 
Remedies  and  Penalties. 

OMB  Approval  Number:  1010-0038. 

Abntrart:  Respondents  submit  this 
information  to  MMS  seeking 
administrative  review  of  charges  that 
they  have  failed  to  comply  with 
provisions  of  the  Outer  Continental 
Shelf  Lands  Act  (OCSLA)  or 
provisions  of  a  lease,  license,  or 
permit  issued  under  the  OCSLA,  or 
any  regulation  or  order  issued  under 
the  OCSLA.  The  alleged  violator  is 
permitted  to  submit  information  for 
review  and  analysis  by  MMS's 
Reviewing  Officer  in  the 
determination  of  the  facts  and  issues 
involved  and  the  amount  of  the  civil 
penalty  which  might  be  assessed. 

Bureau  Form  Number:  None. 

Frequency.  On  occasion. 

Description  of  Respondents:  Federal 
Outer  Continental,  Shelf  oil  and  gas 
lessee. 

Estimated  Completion  Time:  80  hours. 

Annual  Responses:  15.5. 

Annual  Burden  Hours:  1.240. 

Bureau  Clearance  Officer.  Arthur 

Quintana.  (703)  787-1239. 

Dntt'd:  February  14,  1994. 
Henry  G.  Barthoiomew, 

Deputy  Associate  Director  for  Operations  and 

Safety  Management. 

jFK  Doc.  94-11818  Filod  5-13-94.  tt;45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-700-701 
(Preliminary)] 

Disposable  Lighters  From  the  People's 
Republic  of  China  and  Thailand 

AGENCY:  International  Trade 

Commission. 

ACTION:  Institution  and  stiheduling  of 

preliminary  antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigations  Nos.  731— 
TA-700-701  (Preliminary)  under 
section  733(a)  of  the  Tariff  Aci  of  1930 
(19  U.S.C.  1673b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  the  Peoples  Republic  of 
China  and  Thailand  of  disposable 
pocket  lighters,  gas  fueled,  non- 
refi liable,  provided  for  in  subheading 
9613.10.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value.  The  Commission 
must  complete  preliminary 
antidumping  investigations  in  45  days, 
or  in  this  case  by  June  23,  1994. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  ger>eral  application,  consuh  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  May  9.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Newkirk  (202-205-3190).  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SVV., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  2  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N,8,l). 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 


on  Mav  9,  1994,  by  BIC  Corporation. 
Milford.CT. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  SetTetary 
to  the  Commission,  as  provided  in 
§§201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  preliminary 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  ser\'ice  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  June  1.  1994.  at  the  U.S. 
International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington, 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Valerie 
Newkirk  (202-205-3190)  not  later  than 
May  27, 1994,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in 
these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  Submissions 

As  provided  in  §§201.8  and  207.15  of 
the  Commis.sion's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
June  6,  1994.  a  written  brief  containing 
information  and  arguments  pertinent  to 
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thla  subject  matter  of  the  investigations. 
Parties  may  file  written  testimony  in 
connection  with  their  presentation  at 
the  conference  no  later  than  three  (3) 
days  befere  the  conference.  If  briefs  or 
written  testimony  contain  BPl,  they 
must  conform  with  the  requirements  of 
§§  201.6.  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§201.16((.)  and 
207.3  of  the  rules,  each  <locument  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),' and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
(ctniucied  under  authority  of  the  Tariff  Act 
cif  3930.  title  VU.  This  notice  is  piiblishwd 

pursuant  to  S  207  12  of  the  Commission's 

niliis. 

fly  ord«r  of  the  Commission 
^ued:  May  10,  1944. 
Donna  R.  Koeknke. 

SKrfturx. 

llrtDoc.  94-11765  Fil.'d5-ia-<M:K;-)r>,iin| 
BtLLt4Q  CODE  702(M)2-P 


[Investigation  Ho.  303-TA-25  (Preliminary)] 
Disposable  Lighters  From  Thailand 

AGENCY:  United  States  International 

1  rade  Commission. 

ACTION:  Institution  and  scheduling  of 

pr«  liminary  countervailing  duty 

in\^stigation. 


SUMMARY:  TheCommission  hereby  gives 
notice  of  the  institution  of  preliminary 
countervailing  duty  investigation  No. 
303-TA-25  (Preliminan,')  under  section 
303  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1303)  to  determine  whether  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  nn 
industry  in  the  United  States  is 
materially  retarded,  by  rea.son  of 
imports  from  Thailand  of  disposable 
pocket  lighters,  gas  fueled,  non- 
refillable,  provided  for  in  subheading 
9613.10.00  of  the  Harmonized  Tariff 
SrJiedule  of  the  United  States,  that  are 
alleged  to  be  subsidized  by  the 
Government  of  Thailand,  the 
Commission  must  complete  preliminary 
countervailing  duty  investigations  in  4.5 
day.s.  or  in  this  case  by  )une  23,  1994. 
For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  con.sult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 


E  (19  CFR  part  20il),  and  part  207. 
subparts  A  and  B  (19  CFR  part  207.). 
EFFECTIVE  DATE:  May  9. 1994. 
FOR  FURTHEfl  INfORMATION  CONTACT: 
Valerie  Newkirk  (202-205-3190),  Office 
of  Investigations.  U.S.  International 
Trade  Commission.  500  E  Street  S\V.. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
20.5-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
<;alling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N.8.1). 

SUPPLEMENTARY  INFORMATION: 
Background 

This  investigation  is  being  instituted 
in  response  to  a  petition  filed  on  .Mav 
9,  1994.  bv  BIC  Corporation,  Milford. 

(.rr. 

Participation  in  the  Investigation  and 
Public  Serv'ice  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Seixetary 
to  the  Commission,  as  provided  in 
§§  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  sen'ice  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  inve.stigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Setn^tary  will 
make  BPI  gathered  in  this  preliminary 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

(Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 


in  connection  with  this  investigation  for 
9:30  a.m.  on  June  1, 11^94,  at  the  U.S. 
International  Trade  Commission 
Building.  500  E  Street  S\V..  Washington. 
DC  Parties  wishing  to  participate  in  the 
conference  should  contact  Valerie 
Newkirk  (202-205-3190)  not  later  than 
May  27, 1994.  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  couirtervailing  duties  in 
this  investigation  and  parties  in 
opposition  to  the  imposition  of  sik  h 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statc-irent 
at  the  conference. 

Written  Submissions 

As  provided  in  201.8  and  207  15  of 
the  Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
June  6,  1994,  a  written  brief  containing 
information  and  arguments  pertinent  to 
the  subject  matter  of  the  investigation. 
Parties  may  file  written  testimony  in 
connection  with  their  presentation  at 
the  conference  no  later  than  three  (3) 
days  before  the  conference.  If  briefs  or 
written  testimony  contain  BPI,  they 
must  conform  with  the  requirements  of 
«?§  201.6,  207.3.  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  201.10(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the  - 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  at.cept  a 
document  for  fifing  without  a  oirtifiuile 
of  .ser\'ice. 

Authorffy:  Tliis  invp<rtigation  is  ix-ing 
t  onduc  ted  under  authority  of  the  Tarfff  Ai  t 
of  1930,  till.;  VII.  This  notice  Is  publishftd 
pursu.int  tiAe;  207.12  of  the  (xjmmissio.n's 
rules. 

Issued:  May  10,  1994. 

By  ordor  of  tho  Commission. 
Donna  R.  Kuehnke, 
.S'ecrefon 
IFR  Doc,  94-11912  Fil''d  5-1.1-94;  H:-;'>a.:;I 

BILLING  CODE  702(M>2-P 


[Investigation  No.  22-55] 

Peanut  Butter  and  Peanut  Paste: 
Rescheduliog  of  Public  Hearing 

AGENCY:  United  States  Intemation.rl 

Trade  Commission. 

ACTION:  Rescheduling  of  public  hearing. 

SUMMARY:  The  Commission  has 
nischeduled  to  June  .30.  1994,  from  Mav 
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19.  1994.  its  public  hearing;  in  this 
investigation  pursuant  to  a  request  for  a 
change  in  the  hearing  date  from  the 
National  Peanut  Growers  Group. 

The  schedule  for  filing  briefs  has  been 
revised  as  follows:  the  deadline  for 
filing  prehearing  briefs  is  June  23,  1994; 
the  hearing  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building  at  9:30  a.m.  on  June  30.  1994; 
and  the  deadline  for  filing  posthearing 
briefs  is  July  7,  1994. 

EFFECTIVE  DATE:  May  9.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
McClure  (202-205-3191).  Office  of 
Investigations,  U.S.  International  Trade 
Commission.  500  E  Street  SW.. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commi.ssion  should  contact  the  Office 
of  the  Secretar>'  at  202-205-2000. 
SUPPLEMENTARY  INFORMATION:  The 
subject  investigation  was  instituted  by 
the  Commission  on  January  18.  1994. 
Notice  of  the  investigation  and  the 
s<:hedule  for  its  conduct  was  published 
in  the  Federal  Register  of  January  26. 
1994  (59  FR  3734).  Notice  of  the 
rescheduling  of  the  public  hearing  to 
May  19  was  published  in  the  Federal 
Register  of  April  1,  1994  (59  FR  1545B). 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application  see  the 
Commission's  notice  of  investigation 
cited  above  and  the  Commission's  Rules 
of  Practice  and  Procedure,  part  201. 
.subparts  A  through  E  (19  CFR  part  201). 
and  part  204.  (19  CFR  part  204). 

This  notice  is  published  pursuant  to 
section  204  of  the  Commission's  rules 
(19  CFR  204.4). 

Issued:  May  11.1994.  ^ 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Sfvrftary: 

iFKDuc.  9-4-11911  Filed  5-13-94;  8;45  am] 
B<LUNG  COOe  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32492] 

Chicago  and  North  Western 
Transportation  Company — Trackage 
Rights  Exemption — Soo  Line  Railroad 
Company,  d/b/a  CP  Rail  Systems 

Soo  Line  Railroad  Company,  d/b/a  CP 
Rail  Systems  (Soo)  has  agreed  to  grant 
trackage  rights  to  Chicago  and  North 


Western  Transportation  Company 
(C&NW)  over  a  segment  of  Soo's  track, 
commonly  known  as  the  Saunders 
Connection,  in  the  City  of  Superior,  WI. 
which  lies  between  and  connects  to 
trackage  owned  and  operated  by  the 
Duluth  Messabe  and  Iron  Range 
Railroad,  and  to  trackage  owned  and 
operated  by  the  Burlington  Northern 
Railroad.  The  trackage  rights  will  permit 
C&NW  to  operate  over  the  connecting 
line  segment,  and  thereby  facilitate 
more  economical  and  efficient  operation 
in  and  through  the  City  of  Superior.  Wl. 
The  trackage  rights  were  to  bei;ome 
effective  on  or  after  May  5.  1994. 

This  notice  is  filed  under  49  CFR 
llH0.2(dll'').  M  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ah  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  mu.st  be 
filed  with  the  Commission  and  served 
on:  Thomas  F.  Flanagan.  165  North 
Canal  Street.  Chicago,  IL  60606-1551. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Rv.  Co.— Trackage  Rights— BN.  354 
I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

Decided:  May  6,  1994. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  ]t.. 
Secretary: 

|FR  Doc.  94-1 1K3H  Filed  5-13-94:  8:45  am] 
BILLING  CODE  7035-01-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  propo.sed  consent  decree  in 
United  States  v.  Appleton,  Papers  Inc., 
Civil  No.  92  C-0962,  was  lodged  on  May 
3. 1994  with  the  United  States  District 
Court  for  the  Eastern  District  of 
Wisconsin. 

The  Consent  Decree  provides 
penalties  and  injunctive  relief  for 
defendant's  violations  of  the  Clean 
Water  Act,  33  U.S.C.  1251  et  seq.,  the 
General  Pretreatment  Regulations  for 
Existing  and  New  Sources  of  Pollution. 
40  CFR  part  403.  and  provisions  of  a 
local  pretreatment  program  established 
by  the  City  of  Appleton.  The  Consent 
Decree  requires  defendant  to  implement 
a  comprehensive  compliance  program. 


and  pay  to  the  United  States  a  civil 
penalty  of  $670,000.  plus  interest  from 
the  date  of  lodging  of  the  decree,  for  its 
past  violations  of  the  Clean  Water  Act. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Con.sent  Decree.  Comments  should  be 
addres.sed  to  the  Assistant  Attorney 
General.  Environment  and  Natural 
Resources  Division.  Department  of 
Justice.  Washington,  DC,  20530,  and 
should  refer  to  United  Stales  v. 
Appleton  Papers.  Inc.  (E.D.  Wise.)  and 
DOJ  Ref  No.  90-5-1-1-3879. 

The  proposed  Con<;ent  Decree  may  be 
examined  at  any  of  the  foUowiin:  L-lTices: 

(1)  The  Office  of  the  United  States 
Attorney,  Eastern  District  of  Wi.sconsin. 
Federal  Building,  room  330,  517  E. 
Wisconsin  Avenue.  Milwaukee. 
Wisconsin  (53202); 

(2)  The  Region  V  office  of  U.S.  EPA, 
77  West  Jackson  Blvd.,  Chicago,  Illinois 
(60604-3590);  and 

(3)  The  Consent  Decree  Library,  1120 
G  Street,  NW..  4th  Floor,  Washington, 
DC  (20005),  (202)  624-0892. 

A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  NW.,  4th  Floor,  Washington, 
DC  20005.  In  requesting  a  copy  plea.se 
enclose  a  check  in  the  amount  of  $3.75 
(25  cents  per  page  reproduction  costs) 
payable  to  "Consent  Decree  Library." 
John  C.  Cruden, 

SfKtion  Chief.  Environmental  Enforcement 
Section  Environment  and  Natural  Resources 
Division. 

jFR  Doc.  94-11808  Filed  .5-1.1-94:  8:45  ami 

BILLING  COOE  4410-01-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  and  42  U.S.C. 
9622(d)(2).  notice  is  hereby  given  that  a 
proposed  consent  decree  in  United 
States  V.  Bridgestone/Firestone,  Inc.,  et 
al..  Civil  Action  No.  94-56-2-ALB- 
AMERIDSI.  was  lodged  on  April  25. 
1994  with  the  United  States  District 
Court  for  the  Middle  District  of  Georgia. 
The  proposed  Consent  Decree  concerns 
the  Firestone  Tire  and  Rubber  Co. 
Superfund  Site  (the  "Site")  near  Albany, 
Georgia.  The  Site  involves  soils  and 
groundwater  contaminated  by  PCBs  and 
other  hazardous  substances.  The 
Albany-Dougherty  Payroll  Authority  has 
owned  the  Site  since  1967.  From  1968 
until  1986,  Firestone  Tire  and  Rubber 
Co.  manufactured  tires  at  this  location. 
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during  wtiich  operations  rt 
contaminated  the  Site  with  heavy 
metals.  PCB.S  and  other  hazardous 
substances.  Bridgestone/Firestone  ("B/ 
F")  is  the  corpjorale  successor  to 
Firestone  Tire  and  Rubber  Co.  Piirsiiniit 
to  sections  106  and  107(a)  of  the 
Cortiprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Ad 
of  1986.  Public  Law  No.  99-^99,  42 
U.SiC  9696  and  9607(a),  the  Complaint 
in  this  action  seeks  performance  of  the 
remedy  selected  by  EPA,  as  well  as 
recovery  of  all  past  response  costs 
incurred  by  the  United  States  at  the  Site 
andlof  all  future  and  oversight  costs  to 
be  incurred  by  the  United  States  in 
rronnection  with  the  Site. 

B/F  has  agreed  in  the  propo.sed 
Consent  Decree  to  (1)  perform  the 
remHy  selected  by  EPA  at  a  total 
estii^ated  cost  of  $2  million,  and  (2) 
reimburse  the  United  Slates  for  all  of  its 
past  response  co.sts  incurred  at  the  Site 
($34|8.333.04),  and  all  of  its  future 
response  and  oversight  costs.  The 
sele<  led  remedy  requires  excavation  and 
off-siite  disposal  of  the  contaminated 
soil."?  end  the  extraction  and  treatment  of 
contaminated  groundwater.  In  the 
proposed  Consent  Decree,  The  Albany- 
Dougherty  Payroll  Development 
Authority  has  agreed  to  provide  a(;i:ess 
to  the  Site,  record  deed  restri(;tions,  and 
impose  institutional  confrols  on  the 
SiteJ 

Tlje  Department  of  lustice  will 
receive,  for  a  period  of  thirty  (30]  d;ivs 
froinj  the  date  of  this  publicuition, 
(  omjiients  relating  to  the  proposed 
(  nnsjtint  detTee.  Comments  should  lie 
addressed  to  the  Assistant  Attorney 
Gentjral  for  the  Environment  and 
Natujnnl  Resources  Division,  Department 
of  JuKtice,  Washington.  DC2,05.W,  and 
shoijid  refer  to  United  States  v. 
Bridkestnne/Firestone.  Inc..  el  al..  DO) 
Kef  k90-l  1-3-1 130. 

Thje  proposed  consent  decret;  niav  be 
exaniined  at  the  office  of  the  United 
Statejs  Attorney  for  the  Middle  Districrt 
of  Georgia,  433  CJierr>'  Street,  4th  Floor. 
Macon,  Georgia;  the  Environmental 
Protection  Agencn^;.  Region  4,  34.'j 
Courtland  Street  ME..  Atlanta.  Croorgia; 
and  gt  the  Consent  Decree  Library,  1120 
C;  Sti^t  NJW..  4th  Floor.  VVashinglon. 
DC  20005,  (202)  624-0892. 

A  (fopy  of  the  proposed  (  onseni 
tlecnjo  mav  be  obtained  in  person  or  b\ 
mail  from  the  Consent  Decree  Librarv. 
1 1 20  G  Street,  NVV..  4th  Floor, 
Washington.  DC  20005.  In  requestii^g  a 
I  opy  iplease  refer  to  the  referenced  case 
.ind  enclose  a  check  in  the  amount  of 
.S">4.(lll  (25  (  ents  {>er  pa;^e  reproduction 


costs),  payable  to  the  Consent  Decree 

Library. 

John  C.  Cruden, 

Cbipf.  Environmental  Enfnrrcment  Se(tion. 
Environment  and  Natural  Resources  Division 
IFR  Doc.  94-11807  Fijod  S-13-g4;  8:4,S  am| 

BILLING  CODE  441IMM-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordanc;e  with  Departmental 
policy,  28  CFR  5G.7.  notic>e  is  herebv 
given  that  a  proposed  consent  decree  in 
United  States  versus  Fiji  Sugar 
Corporation.  Ltd.,  et  o/..  Civil  Action 
No.  94-00305-DAE.  was  lodged  on 
April  25,  1994,  with  the  United  States 
District  Court  for  the  Districi  of  Hawaii. 
The  settling  defendants  are  Fiji  Sugar 
Corporation.  Ltd..  Industrial  Iron  Works 
Corporation,  and  Russell  C.  McGarrj-. 
d.b.a.  R&D  Hawaii.  The  Complaint  in 
this  action,  brought  under  .section  113(b) 
of  the  Clean  Air  Act,  42  U.S.C.  7413(b), 
alleged  that  the  defendants  committed 
violations  of  the  asliestos  NESiLAP 
notification  and  work  practice 
requirements  of  40  CFR  part  61.  Subpart 
M.  during  the  removal  of  a  boiler  at 
Hamakua  Sugar  Company's  Ookala 
Sugar  Mill  in  Ookala.  Hawaii. 

The  propo.sed  consent  decree  requin^s 
the  settling  defendants  to  pay  a  civil 
penalty  of  $120,000;  to  inspect  and 
sample  facilities  to  identify  asbestos 
before  (.ommoncing  a  renovation  or 
demolition  operation;  and,  when  hiring 
workers  for  asbestos- related  projects,  to 
employ  only  persons  who  have 
successfully  completed  an  EPA- 
approved  training  course. 

The  Department  of  justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addre.ssed  to  the  A.ssistant  Attorney 
General.  Environment  and  Natural 
Re.sources  Division.  Department  of 
lustice.  Washington,  DC  20530,  and 
should  refer  to  United  States  versus  Fiji 
Sugar  Corporation.  Ltd..  et  al.  DOJ  Ref 
»f9()-.5-2-l-1524. 

The  propo.sed  consent  de(  ree  may  be 
exaniined  at  the  Office  of  the  I'nited 
States  Attorney.  District  of  Hawaii,  room 
C-242.  U.S.  Courthouse.  300  Ala  Moana 
Blvd..  Honolulu,  Hawaii;  the  Region  IX 
Office  of  tfie  Environmental  Protection 
Agency.  75  Hawthorne  Street.  San 
Francisco.  California  94105;  and  at  the 
Consent  Decree  Library.  1120  G  Stre«rt. 
NW..  Washington.  DC  20005.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  1120  G  Strwt. 
N'W..  4th  Floor.Washingfon.  DC  20005. 


In  requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  cheiJc  in 
the  amount  of  $3.75  (25  cents  pej-  page 
reproduction  costs),  payable  to  the 
Consent  Dwree  Librarv. 
John  C.  Cruden, 

C7i/V?/,  Envtonmental  Enforcement  Si-ction. 
Environment  and  Satural  Fesonrces  Division. 
IFH  D(k;.  94-11809  Filed  5-13-94.  H  45  ^.rl 
BILUNG  CODE  441(M)^1-M 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Petroleum  Environmental 
Research  Forum  Project  92-16 

Noti(;e  is  hereby  given  that,  on  March 
22. 1994,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  Cthe  Act"),  the  participants  iu 
the  Petroleum  En\ironmental  Research 
Forum  ("PERF")  Project  92-16  have 
filed  written  notifications 
simultaneously  with  the  Attorney 
C>eneral  and  the  Federal  Trade 
Commission  disclosing  a  change  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  tbe 
protections  of  the  Act  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circiunstances. 
Specifically.  Arco  Exploration  and 
Production  Technology  Company. 
Piano.  TX.  has  become  a  memt)er  of 
PERF  Project  92-16. 

No  other  changes  ha\o  h'.en  iiiadc  in 
either  the  membership  or  planned 
activity  of  PERF  Project  92-16. 
Membership  in  this  group  resenn  h 
project  "rem.iins  open,  and  PERF  Proint4 
92-16  intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  August  13.  1993.  the  participants 
ill  PERF  Project  92-16  filed  its  original 
notification  pursuant  to  section  n(a)  of 
the  Act.  The  Department  of  lustli  e 
published  a  notic;e  in  the  Federal 
Register  pursuant  to  section  6(b)  oi  the 
Act  on  September  30,  1993.  (58  FR 
51104). 

Constance  K.  Robinson. 

Dirfi  tor  n( ( )prriitions.  Antitri^si  Di\  ;.«.;o/i. 
|r"K  Dc)(..  94-11805  Fil.ui  5-13-94:  8:45. imf 
BILLING  CODE  441(M>1-M 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Petroleum  Environmental 
Research  Forum  Project  92-08: 
"Biodegradation  of  VOC's  in  Vapor 
Bioprocesses" 

Notice  is  hereby  given  that,  on  March 
22.  1994.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et.  seq.  ("the  Act"),  the  Chevron 
Research  &  Technology  Company, 
acting  on  behalf  of  the  Petroleum 
Environmental  Research  Forum 
("PERF")  Project  92-08:  "Biodegration 
of  VOC's  in  Vapor  Bioprocesses"  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  protections  of  the  Act  fimiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 

Specifically.  Southern  California 
Edison  Company.  Rosemead.  CA.  and 
Rohn  Biofiiter  Corporation.  Tucson,  AZ 
have  become  members  of  PERF  Project 
92-08. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  the  members 
intend  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  February  9.  1993.  PERF  Project 
92-08  filed  its  original  notification 
pursuant  to  section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Set.tion  6fb)  of  the  Act  f)n  March  11. 
1993.  51  FR89()3. 
Constance  K.  Robin.son. 
Dkfitor  of  Operations.  Antllnist  Diiisinn. 
|FK  D<.{..  94-11806  FiliHl  S-l.i-'M:  8,4.t  iimj 

BILLING  CODE  441 0-01 -M 


LIBRARY  OF  CONGRESS 

Copyright  Office 

[Docket  No.  94-2A  CARP  DD] 

1992  and  1993  Digital  Audio  Recording 
Royalty  Funds;  Motions  and 
Objections 

AGENCY:  Copyright  Office.  Library  of 

Congress. 

ACTKDN:  Notice  of  time  period  to  file 

motions  and  objections. 

SUMMARY:  The  Copyright  Office  is  giving 
notice  to  the  claimants  to  the  1992  and 

1993  Digital  Audio  Re«.ording  Royalty 


Funds  of  the  commencement  of  a  30-day 
period  to  file  any  precontroversy 
motions  or  objections.  This  includes  any 
objections  for  cause  to  the  arbitrators 
nominated  by  various  professional 
arbitration  associations. 

DATES:  Any  motions  or  objections  are 
due  June  15.  1994. 

ADDRESSES:  If  sent  by  maiL  an  original 
and  five  copies  should  be  addressed  to: 
Copyright  Arbitration  Royalty  Panel 
(CARP).  P.O.  Box  70977,  Southwest 
Station.  Washington,  DC  20024.  If  hand 
delivered,  an  original  and  five  copies 
should  be  brought  to:  Office  of  the 
General  Counsel.  Copyright  Office,  room 
LM— 407.  James  Madison  Memorial 
Building.  101  Independence  Avenue. 
SE.  Washington.  DC  20540. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  J.  Kretsinger.  Acting  General 
Counsel,  U.S.  Copyright  Office.  Library 
of  Congress.  Washington.  DC  20540. 
Telephone  (202)  707-8380. 

SUPPLEMENTARY  INFORMATION:  On  May  9. 
1994.  the  Copyright  Office  of  the  Library 
of  Congress  published  in  the  Federal 
Register  the  interim  regulations  that 
govern  the  distribution  and  ratemaking 
proceedings  conducted  by  the  Copyright 
Arbitration  Royalty  Panels  (CARP)!  as 
specified  by  the  Copvright  Royalty 
Tribunal  Reform  Act'of  1993.  59  FR 
23904  (May  9.  1994). 

Section  251.45  of  these  interim 
regulations  provides  that,  before  the 
initiation  of  any  CARP  royalty 
distribution  proceeding,  the  Librarian  of 
Congress  will  "designate  a  30-day 
period  in  which  any  party  to  the 
proceeding  may  file  with  the  Librarian 
of  Congress  objections  to.  or  motions  to 
dismiss,  any  party's  royalty  claim,  or 
motions  for  declaratory  rulings,  or  for 
procedural  or  evidentiary  rulings,  on 
any  proper  ground." 

At  the  same  time,  §251.4  of  the  CARP 
rules  provides  that,  during  this  same  30- 
day  period,  "any  party  to  the  proceeding 
may  *   *   *  file  an  objection  with  the 
Librarian  of  Congress  to  one  or  more  of 
the  persons  contained  on  the  arbitrator 
list  for  the  proceeding.  Such  objection 
shall  plainly  state  the  grounds  and 
reasons  for  each  person  claimed  to  be 
objectionable." 

We  are  currently  anticipating  that  a 
C.MIP  proceeding  may  be  required  for 
the  distribution  of  1992  and  1993  digital 
audio  recording  royalties  (DART).  On 
March  1.  1994,  we  published  in  the 
Federal  Register  a  notice  asking  the 
claimants  to  those  two  funds  whether 
any  controversies  exist,  and  requested 
their  filing  of  a  notice  of  intention  to 
participate.  We  stated  that,  if 
controversies  do  exist,  we  would  initiate 


the  proceeding  on  June  30. 1994.  59  FR 
9773  (Mar.  1.1994). 

Precontroversy  motion  and  objection 
period  for  1992  and  1993  DART. 
Therefore,  by  this  Notice,  we  are 
establishing  the  30-day  precontroversy 
period  called  for  by  §§  251.4  and  251.45 
for  the  filing  of  precontroversy  motions  • 
and  objections,  and  for  the  filing  of 
objections  to  the  list  of  arbitrators 
nominated  by  professional  arbitration 
association.  "The  precontroversy  motion 
and  objection  period  begins  today  and 
ends  June  15, 1994. 

The  list  of  nominated  arbitrators  was 
published  in  the  Federal  Register  on 
May  12.  1994.  and  is  available,  with 
accompanying  supporting  materials,  by 
contacting  the  Office  of  the  General 
Counsel.  Copvright  Office.  59  FR  23964 
(May.  9.  1994). 

dilwr  matters.  In  our  March  1.  1994, 
notice,  we  asked  whether  the  cl.iimants 
wanted  to  file  a  motion  for 
consolidation  of  the  1992  and  1993 
DART  distribution  proceedings.  We 
requested  comments  by  June  10,  1994. 
Although  a  motion  for  consolidation  is 
typical  of  the  types  of  motions  for  which 
the  30-day  precontroversy  period 
(ending  on  June  15.  1994)  is  designed, 
we  have  already  set  the  deadline  for  the 
motion  for  consolidation  as  June  10, 
1994,  and  we  are  not  changing  that 
slightlv  earlier  deadline  by  our  action 
today. 

Handlint^,  of  precontroversy  motions 
and  objections.  For  any  precontroversy 
motion  or  objection,  the  Librarian  of 
Congress  has  discretion  either  to  rule  on 
it  or  to  refer  it  to  the  CARP  panel.  See. 
§  251.45(b).  /\s  explained  in  our 
preamble  to  the  interim  CARP 
regulations  issued  on  May  9.  1994.  we    . 
have  decided  that,  unlike  the  situation 
with  respect  to  precontroversy  motions 
and  objections,  there  is  no  practical  way 
to  allow  for  precontroversy  discovery 
under  the  statute.  Thus,  any  motion  that 
is  in  the  nature  of  precontroversy 
discovery  will  be  referred  by  the 
Librarian  to  the  CARP  panel  to  be 
handled  during  the  controversy.  See.  59 
FR  23964.  23977  (May  9.  1994). 

For  any  objection  to  one  or  more 
listed  arbitrators,  the  Librarian  will  take 
into  account  the  objection  as  part  of  the 
entire  consideration  of  each  nominee  at 
the  time  he  is  required  to  select  two 
arbitrators  for  the  proceeding.  The  mere 
filing  of  an  objection  will  not.  in  and  of 
it.self  disqualify  an  arbitrator  or.  without 
supporting  reasons,  diminish  the 
person's  chances  of  being  selected.  As 
we  have  said  earlier,  peremptory 
challenges  will  not  be  allowed,  and  all 
objections  must  be  fully  substantiated. 
See.  59  FR  2550.  2552  (Jan.  18.  1994): 
59  FR  23964.  23969  (May  9.  1994). 
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Dated:  M.;\  9,  1994. 

I  i  irbara  Ringer. 

.  I  ting  Register  of  Copyrights. 
Approvod  bv 

I I  mes  H.  Biilinglon. 

1 )  \e  Librarian  ofCongrt-ss. 

in<  Doc.  94-1 18,S8  Filod  5-13-94:  8:45  ami 

aiLUNQ  CODE  1410-0»-(> 


NUCLEAR  REGULATORY 
COMMISSION 

All  Power  Reactor  Licensees;  Receipt 
of  Petition  for  Director  s  Decision 

Notice  is  hereby  given  that  hv  Petition 
c:  ted  April  13.  1994.  Paul  M.  Blanch 
(  Vtitioner)  has  requested  that  the  NRC 
I  ijce  immediate  action  with  regard  to  all 
power  reactor  licensees,  concerning  the 
potential  meltdown  of  the  fuel  in  the 
sjpenf  fuel  pools  for  all  reactors  in  the 
United  States.  Specific  ally,  the 
Petitioner  requests  that:  (1)  The  NRC 
ijnmediateiy  issue  an  information  notice 
ojrother  appropriate  notiHcation 
forwarding  all  information  in  its 
msse.ssion  to  all  power  reactor  licensees 
r|>^arding  the  potential  meltdown  of  fuel 
iifi  spent  fuel  pools,  and  reminding 
l^ilensees  of  their  responsibilities  to 
|*!rform  timely  operabilify 
duterminations  in  pa  cordante  with  their 
tiihnical  specifications  and  NRC 
C(ineric  Letter  91-18;  (2)  each  licensee 
immediately  perforn)  an  evaluation  of 
I  jfnpliance  of  this  potential  deficiency 
<\  ith  respect  to  it.s  current  lit.ensing 
bikis:  (3)  the  NRC  deny  all  requests  for 
liijense  arfiendments  for  the  expansion 
o  [spent  fuel  poo!  capneity  until  these 
siitety  concerns  are  fully  resolved:  and 
(- 1  after  e-.aluotion  by  eat.h  licensee,  if 
the  NRC  determines  ihere  is  little  or  no 
riac  to  the  public,  health  and  safety,  the 
Nt:C  may  issue  a  Notii  e  ol  L'nforcenient 
Diicretion. 

As  bases  for  his  request,  the  Petitioner 
asserts  that  the  NRC  was  informed 
a  >^ro\i.nately  one  and  one-half  years 
a);p  of  3  potential  substantial  nuclear 
s;  ety  hazard  at  the  Susquehanna  Steam 
L  ectric  Station  and  the  NRC  has 
irlentionally  withheld  this  informatioii 
frDm  other  utilities  According  to  the 
Pi!  itioner.  this  hazard  involves  a  major 
d '.  ;ign  flaw  such  that  during  a  design 
bi :  is  loss  of  coolant  accident,  the 
elEctrical  power  to  the  fuel  pool  cooling 
sjitem  wuuld  be  turned  off,  resulting  in 
less  of  cooling  for  (he  spent  fuel  pool. 
T  IP  Petitioner  alleges  that  radiation 
lei  els  in  the  reactor  building  would 
pi<»hibil  operators  from  luiterir.g  the 
rta:tor  building  to  restart  the  system. 
A  ;  :ording  to  the  Petititiner,  if  cooling  is 
nil  restored,  the  water  in  the  spent  fuel 
p<i  il  will  ImmI,  w.ifer  will  i-v  aporate  and. 


since  the  valves  which  must  be  opened 
to  provide  replacement  water  are  within 
the  inaccessible  reactor  building, 
replacement  water  cannot  be  provided, 
resulting  in  high  onsite  and  offsite 
radiation  levels  and  a  meltdown  of  the 
spent  fuel  in  the  pool  resulting  in 
release  of  massive  amounts  of  airborne 
radioactivity  outside  of  primary  and 
secondary  containment.  The  Petitioner 
alleges  further  that  the  residual  heat 
removal  system  could  not  cool  the  fuel 
pool  under  accident  conditions,  and 
that  if  replacement  water  could  be 
provided,  the  temperature  and  humidity 
conditions  would  be  generated  in  the 
reactor  building  which  would  cause  the 
emergency  systems  to  fail,  resulting  in 
additional  meltdown  and  failure  of  the 
primary  and  secondary  containment. 

The  request  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations.  The  request  has  been 
referred  to  the  Director  of  the  Office  of 
Nuclear  Reactor  Regulation.  By  letter 
dated  May  5,  1994,  the  Petitioner's 
request  for  immediate  action  has  been 
denied. 

A  copy  of  the  Petition  is  available  for 
inspe<  tion  at  the  Commission's  Public 
Document  Room  at  2120  L  Street,  NVV. 
(lower  level),  Washington.  DC  20555. 

D.itpd  at  Rockville.  Miirvland  this  hth  day 
of  Miiy  1994. 

For  Iho  Nuclear  Rt'sulatory  Ctim.iiission. 
William  T.  RtuscH. 

[HrfH-tor.  Office  of  Nuclear  Reactor 
Rfgulation. 

IFR  Doc.  94-11788  Filed  5-13-94;  845  ami 

BILLING  CODE  7;9(M)1-M 

[Docket  No.  40-8681] 

UMETCO  Minerals  Corporation  Receipt 
of  Petition  for  Director's  Decision 

Notice  is  hen;by  given  that  by  Petition 
dated  January  13,  1994,  Thomas  W. 
Clawson,  on  behalf  of  Envirocare  of 
Utah,  Inc.  (Petitioner),  requested  that 
the  Nuclear  Regulatory  Ccinmission 
(Commission)  hold  an  informal  hearing 
concerning  the  August  2,  1993,  approval 
of  an  amendment  to  I'metco  Minerals 
Corporation's  (Umetc:o)  materials 
licen,se  pursuant  to  10  CFR  2.1205  and 
institute  pursuant  to  10  CFR  2.206  a 
proceeding  to  modify,  suspend  or 
revoke  Umetcjo's  materials  license, 
pending  the  preparation  of  either  an 
enviroiimenlal  assessment  pursuant  to 
the  Na-icnal  Environmental  Policy  Act 
of  1969  (NEPA)  or  an  environmental 
report  under  10  CFR  51.60.  aiid  while  a 
determination  is  made  whether  the 
.imendv'd  license  complies  with 
(  ontrol.'ing  Commission  rules  and  \vith 
tlie  standards  promulgated  by  the 


Environmental  Protection  Agency,  as 
required  under  42  U.S.C.A.  2114(a)(2). 

As  basis  for  the  request,  the  Petitioner 
asserts  that  the  Commission  has  allowed 
Umetco  to  convert  the  White  Mesa  Mill 
facility  into  a  major  commercial 
byproduct  materials  disposal  facility 
without  a  current  environmental 
analysis  in  violation  of  NEPA  and  the 
Commission's  environmental 
regulations  and  which  does  not  have  to 
comply  with  current  environmental 
protection  standards. 

By  Memorandum  and  Order  of  the 
Commission's  Atomic  Safety  and 
Licensing  Board  dated  March  4,  1094. 
the  Petitioner's  request  for  an  informal 
hearing  pursuant  to  10  CFR  2.1205  was 
denied.  Accordingly,  the  Petitioner's 
request  is  being  treated  pursuant  to  10 
CFR  2.206  of  the  Commission's 
regulations.  The  reque.st  has  been 
referred  to  the  Director  of  the  Office  of 
Nuclear  Materials  Safety  and 
Safeguards.  As  provided  by  §  2.206. 
appropriate  action  will  be  taken  on  this 
request  within  a  reasonable  period  of 
time. 

A  copy  of  the  Petition  is  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street.  NW.. 
Washington,  DC  20555. 

Dated  at  Rockville,  Maryland  this  3rd  day 
of  May  1994. 

For  the  Nut  lear  Regulatory  Commis>ioii. 
Robert  M .  Bernero. 

nirector.  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

IFR  DtK.  94-11787  Filed  5-13-94.  8  45  .ir.\\ 
BILUKG  CODE  7S90-01-M 


[Docket  No.  50-213] 

Connecticut  Yankee  Atomic  Power  Co., 
Notice  of  Consideration  of  Issuance  of 
Amendment' to  Facility  Operatina 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commi.ssion  (the  Commission)  is 
considering  issuance  of  an  amenumrnt 
to  Facility  Operating  License  No.  DFR- 
61,  issued  to  Connecticut  Yankee 
Atomic  Power  Company  (the  licensee), 
for  operation  of  the  Haddam  Neck  Plant 
lociJted  in  Middlesex  County. 
Connec  tic;ut. 

The  proposed  amendment  would 
modify  the  pressure  temperature  hiuit 
curves  of  Technical  Spec:ification  3/ 
4.4.9,  "Pressure/Temperature  Lin^.'s, 
Reac:tor  Coolant  System.  "  Figures  ,''..4-3. 
4,  and  5  and  the  as.so<;iatt'd  Bases 
section. 

Before  i.ssuance  of  the  proposed 
license  ainendmcmt.  the  Comniissicn 
will  have  made  findings  required  I),    ':e 
Atomic  Energy  Act  of  1954.  as  a!;iei...,Mi 
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(the  Act)  and  the  Commission '.s 
regulations 

By  June  15,  1994.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consuh  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  The  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  lo<:ated  at  the 
Russell  Library,  123  Broad  Street, 
Middletown,  Connecticut  06457.  If  a 
request  for  a  hearing  or  petition  for 
leave  in  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prtihearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 


supplement  to  the  petition  to  intervene 
which  must  include  a  li.st  of  thfi 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
njatters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respet:t  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cros.s-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Wa.shington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Mis.souri  l-(800)  342-6700). 
The  Western  Union  operator  .should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addrc^ssed  to  John  F.  Stolz:  petitioner's 
name  and  telephone  number;  date 
petition  was  mailed:  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  and  to  GitrAd 
Garfield,  Esquire.  Day,  Berry  &  Howard, 


Counselors  at  Law,  City  Place,  Hartford, 
Connecticut  06103-3499,  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petition  and/or  rtiquests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  of  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  ba.sed  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Connnission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  7,  1994,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street. 
NW..  Washington.  DC  20555.  and  at  the 
local  public  document  room  located  at 
the  Russell  Library.  123  Broad  Street. 
Middletown.  Connecticut  06457. 

Dated  at  R(x:kvillp,  Maryland,  this  9th  day 
of  May  1994. 

For  thp  Nutloar  Rfgiilatorj'  (".ommission. 
Alexander  W.  Dromerick. 
Acting  Director.  Project  Directorate  1-4. 
Pivisinn  of  Feactor  Projects — ////,  Office  of 
\'ii<le(ir  Reactor  Repiilntion. 
|FR  Dor.  94-1 17B9  Filed  .5-1:1-94:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34034;  File  No.  265-19] 

Consume  r  Affairs  Advisory 
Committee;  Meeting 

AGENCY:  Securities  and  Exchange 

Conuni.ssion. 

ACTION:  Notice  of  meeting  of  the 

Securities  and  Exchange  Commission 

("Commission")  Consumer  Affairs 

Advisory  Committee  ("Committee"). 


SUMMARY:  This  is  to  give  notice  that  the 
Securities  and  Exchange  Commission 
Consumer  Affairs  Advisor)-  Committee 
will  meet  on  May  25.  1994.  in  room 
IC.IO  at  the  Commission's  main  offices, 
450  Fifth  Street  NW.,  Washington,  DC. 
beginning  at  9  a.m.  The  meeting  will  be 
open  to  the  public.  This  notice  also 
serves  to  invite  the  public  to  .submit 
written  comments  to  the  Commitle^^ 


' 


( 


rv.:'.^.ral  Rrj^istpr  /  Vol.  59,  No.  9  5  /  Moiv.h. 
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Jh  .subr,-itt€d  i.i  t.-iph.  -te  and  shoul.l 
!(:.'  to  r;!t  No.  2o5-ia  Con'.:ii'.<!:'T 
iO(;ld  l)«  ?\ihmi»t<  d  to  iQr.olhnn  C. 
it:'.,  Sfcrs^iury  S>'i;itritiesanJ  Kx^h.^.n-gf 
oinmissiiin,  4'0  Ht'h  .Sir;  .-t  ^J'V. 

3R  FLTi'HEa  »->!rCRMi-;C.N  CONTACT:  Faui 

Ivins,  Oir.f.p.o!  ^r.v  r>  ,-rirnvpn  (202) 
ill-niO-.  Sv'c-::?;:-  >.  .jrti  Iix;  hoPtji- 
i'n)inissit,n  ^.';:>  Fiiih  .'■in-t  i.  ,\\V.. 
';;  ,h:ng;.)i).  DC  2;;f  ;-}. 
.iPP^C.V:SN'7A.- Y  W.VPVATiON; 
'  aiccidn.  ■:»  w  itS  st-  (Ion  10{3;  of  liu 
-d('-:J  Aii-  ■:•  rriitti'v  Art^.ri 

S.C.  Oi'i    ,        .     ;:-.  ii'ii;  c  :,;   i 
<th<i:)j.>j»  C.>r:;r'i ;■;■'-!'■:•;  t 
i':'ai».s  A(!   ,• :   ■.■  (    ■r:;i»;f."f  !;•.■. i:!'\ 

•:>>iu)ii"  ii!  nii'tt  on  Mr,y  2G, 

»9'4.  t!i  rcc'.;  Kvi'ctt  ih/.vCamiriisi.'r'n's 
-an  ofl'.i.i-.'--.  -,.'P  }"."■:  "\-.?«t  NW..  , 
a.sh!ni;tO!i.  Df'  •  •.•,:  .il  9  ;i  m. 

\t>  nu-rlia.:  u  i.,  [  ••  ,-»■:.  to  tbi-  publii 
The  Cciii'iuttt'iiV  rfc--.j:v:jsiiii!:!iL's 

kich'  ii;,r:'>'.i'-.i;  '.].-i  C  ommi.ssion  in 
entjfyin^  invoFtor  j:rchlcfms  iu\A  beinj; 
nro  responsive  to  tv.«'r  iiwd.s.  Tbe 
)minitt'.evv;ii  e\j">rf-  fundampr:.)! 
:.it'Sof  c:',nct-n  tc  ir.vs.s!:,;.s.  ijw.lvidin;- 
;'t\'rs  cij.'reutiy  iiiu!!.:x.r.n-i(lora!icn 

tho  S&C  ami  tCjLKs  cf  en^Tging 
iiK.crii  to  iin bSto:s  ;.:  d  the  f^nancit.I 
rvici's  ind'.iStn,'. 

Tlio  piirpci.e  of  thi;  iUPnti'-g  wdl  he 
jnml  or  '.'.r.i/.arion.ii  i.^Mirs.  its  wrll  .is 
r.sidtTa;:nn  of  prcpt  .-.'^d  Q)ir:r.is.>-:ion 
!'js  on  mi.t.jal  fusids  advtrtiseintivt'^,: 
if^ntinn  n  I'jjrni  a':i:i  t  rokiTrdci't-r  sah-s 
Lii.iici.'s. 

D.itdi:  Mjv  K\  t-i'fi 
(^athsn  C.  Katz. 

A-(.<crv Ci'inn-itk-f-  M.:i;:igit,,fiii  ( i^fnvi 
Di<:.  94-  }!7h;  Til'  i:  r.-i;i-M  <{.»5  anil 
eklLiNO  cooc  so•■o-o^-^A 


'<] 


I  ^  slease  No.  34-3^025;  File  No.  SR-C30E- 
92-60] 

Self-RegLl.?tcry  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
thp  Chicafio  Board  Options  Exchange, 
Int.,  Relatng  to  Permanent  Approval 
ojfithe  Pilot  Program  Involving  Debit 
Put  Spreads  in  Broad  B.3sed  indexes 
With  European-Style  Exercise 

\i\y  9.  19'M. 

3n  December  27,  19&3.  the  Chicago 
Bitard  Options  EAchariv;e,  Inc.  CCBOE  ' 
or  "Exchange")  submitttd  to  the 
S;[;uritips  and  Exchange  Co.mniission 
('  Commission"  or  "SEC '),  pursuant  to 
s«>;tion  19(b)(l()  of  the  Securities 
Ek  change  Act  of  193-i  ("Act") '  and  Rule 
ipp-4  thereunder. 2  proposed  rule 


c.Sange  reeking  porn.ansnt  approval  of 
E.u:ha:ige  Rule  24.11  A.  "Del);-.  Fat 
Spr»'Gd  c:ash  Account  Transjcticiis," 
which  er>tahli::hes  a  pilot  pro^;rain 
siip'vii.^  approved  piibiic  crstomert 
with  qup.Iiiied  portruiio.s  ( 'sprerij 
ex.unplicn  customer-'")  to  effect  and 
maintain  in  cash  a<:r;our;.s  d<  tiit  put 
spread  transactions  in  brOi-;<ihr?si'd 
ir.jRx  cprions  \%  iih  Eurcpean-stvle 
exorcise.3  . 

Tlie  prcp'^red  ruls  cliange  ua.s 
p  jbli;,hcd  in  Sy<  uritier,  Exchanj;--  .A,ct 
Reli-ase  i\o.  33407  (De»:einbcr  .",0,  l«ii3i. 
59  VK  10-31.  No  coiu.nent.s  wt  re 
r«  oivf  d  on  tho  i.rfi;K«ed  rule  f:hnnge. 

(  uvrnit'y,  §2^vl.f5  of  Ke;;tdrt:cp.  T 
niidcr  ihe  Act  prtxiludos  customer.s  I'r  )•: 
offectint^  ."spread  transaf;tiur.s  i:>  i  ash 
accour.ts.  Sp^icific-il'y,  S2i(:.H;r.H3)('il 
r.f  Kpgui.'itiori  T  imluJc-s  in  i  v-r.niss.i)!,- 
c.ish  acc'iuni  trv.r-.a(:tions  a  i.ieditrrs 
j.-siiu,  endorsem,;nt  or  guarante-.  of  a  i   ■ 
option  for  a  custcni'r  if  the  v.rndi-.or 
obtains  c;s!i  in  an  amount  eq'ial  to  the 
fcx«rci.se  price  of  the.  i.>puon  or  b,.!c!h  i;i 
ihi  acxouiiJ  any  of  the  foMovi.:  j 
i!istninii:nts  with  a  current  market  \  iiiuc 
at  ie.3;:t  equal  to  the  exercise  price  of  th;> 
cption  ur.d  with  one  year  or  less  to 
maturity:  U.S.  govfci.r.ient  se(  v.rities. 
negoti.)*;!e  bank  cerl^fit  ates  of  denosii. 
or  bankers  accept.inf  i.ssued  bv  a  U.S 
bank  and  paynble  in  \\\ii  United  States 
Be(;.-iuse  o:f.sett;iig  option  posiiion.s  fail 
to  satisfv  th'^so  criteria,  spreads  arc  no! 
included  in  per:Tiis;.ible  cash  nc.count 
transactions  and  tiier-.'"ore  n:'.;st  be 
effected  in  margin  accounts. 

On  November  2fi.  1C91,  the 
Commission  approved  proposals 
submit'ed  by  the  CBOE  and  the  Amev 
which  established  one  vear  pilot 
programs  allowing  approved  public 
customer.-,'  vvith  qiiahnod  portfolios  cf 


J5l'..SC  7Hs(i):(ll(l"H.Hl 
)"i  FR240.ril>-4  \\'Y>M 


'Ini:;,!ll\    ihoCommis.-ion  ^pi  lovcil  rhi  jrlli.) 
prd^ram  on  a  onp-ypar  basis  th.-ough  N.  iviiUv  :^ 
Vru  Sot-  .Si-,-  uritios  fxth  ingi>  Act  Rcin.i.-i-  No. 
:;<t't92  (Novrnibt-r  26,  l-Ml).  .Sb  KR  b  iSJb  ((-r<).-r 
.i|>provinj;  1-ile  Nos.  SR-Aiiirx-<J1-H  ;in,i  .SR- 
l.HOL-<)l-17)  CObit  ['i,i  .'■■pii.aa  A;  ;kc.v,.I 
Ordci-)  .Suhsi--iioiil!y,  Ix'.h  ih^CtiOL  Hnd  the 
Anipiiuir.  .Si:K.k  Exih.mge,  Inc.  (■•Aiir.-x'  )  .ininnd.-d 
Ihi!  definition  of  "debit  put  spin^ci"  tn  priividc  thai 
Itip  ;;lrii.t!  pricn  of  the  Iotis"  |.  p  of  ihp  spr.-ari  ^^ll^t 
fxutd.  no;  (Yjual.  thp  sirikr  pricp  of  thr  sliurt  Ipj; 
Sep  ,Spf:iiri:ip«  Excharif;?  Art  Rp|pa-p  Ntis  30267 
(lanuarv  21.  1002).  57  FR  323^  (ordor  apf-r.ving 
Kilo  No.  SK-CUOE-n]-r>0)  and  30419  lirt)riiarv  2t- 
rJ92).  37  FR  7S25  (ordnr  approvli.j;  Flip  No  SR- 
AiTipx-92-07)  On  June  30.  1993.  thp  Ccn.irjssion 
apprnvpd  an  oxionsion  of  thp  pilot  prcgram  throi.-i  S 
Uocpmbfrr  31.  1993.  Sop  Securitirs  Exchir.gp  Art 
Rp|pa«.p  .No.  32556  (June  30.  1993).  5H  FR  32556 
(order  approving  File  No.  SR-CB()t-93-13)  (■Piloi 
Lxtension  Order").  Most  ret  enily.  the  Cox.mission 
approved  a  proposal  extending  the  pilot  program 
through  December  31,  1994.  See  Serurities 
txrhange  Act  Release  No.  33407  (Deceml>er  30. 
1993).  59  FR  1041  (notice  of  filing  and  order 
granting  parti.il  accelerated  approval  of  File  No 
SK-(:HOt-93-60)  ("1194  Extension  Order'). 
■•  For  purposes  of  il.s  pilot  program,  a  piiblic 
I  ustomcr  is  a  cu.stomer  whoso  orders  ,ire  eligible  so 


stot:k  to  efft^ct  and  i       ;tuin  in  i , 
occounte  (:e:.(it  put  ^^ .   :  d  tra:-..-,; 
in  broad-i  a.sed  ind.  <  >    tions  v.  • 
European- style  exer:.:-.e.5  "[h'.; 
Commis.^icn  approved  prr^pcr^a!. 
extending  the  CBOKs  -.'ilot  prf?f 
tfirough  U."'emi;f>r  31.  1 093,  anc^ 
frce-itly.  t!;roughDeccinbi-r3J.  ■ 
The  piK  •  program  <'  1r.e.=.  a  '\ 
pwt  spr-  .-,d"  OS  "a  Inng  p.,t  po.>;' 
rouf.l--"  J  V  ith  a  short  j^  Jt  po'ili- 
ovrr!yiiv;:he  same  b.   -id-has"?*. ; 
and  liavir.;;  an  equiv;  '--r;t  und<.;! 
•■n4'"fK'i  -  i-ic'wx  vjIul'  wb-::;  •        '      - 
pjitf.s)  e>  ;ir.;s  with  fh-  lur:g  .  \ 

■'he  strile  price  of  tbv-  'org  p^-; 
••x<  eeds  tl;'.!  strike  pr-(  ;•  o!  {:..: 
pulls)."  'J:;  !cr  the  !cri:-s  cf  tl.e  ; 
only  pub.ic  custon:;-!>  .' ^prov..;: 
rSiOE  frte  remitted  U,  -'.irtii  i;  . 
pilot  pr:-.  ia:n.  Toob:   :n  IlieCz'. 
;:pprovui  t  vi^.tomer- ..     r^qai-i 
r-n-.ong  f.'i.i  r  things,  t-.  held  a  q  . 
stock  p!;rt  folio  or  li-i  i -^.iivalenl  . 
composed  of  net  lonj^-  /o.sitioi  s  . 
coinm:^!!  vtccks  in  at  !■  j.>,t  fou;  ;... 
groups  ;;;;•;  that  c.Gi-,t:,:ps  at  !ear  •  :•     r.tv 
stock.s.  ncneof  whi«  \\  ac.count.s  .   •    •   .:<>' 
than  fiilcen  percent  Cyf  the  vahte  i 
portfolio.  A  portfolio  i    ist  nue' 
standarii.s  ut  all  ti^)r'^  nv.ardie.s: 
trading  ;:( tivity  in  tl.i       ■.  k.s.  Ii, 
addition,  the  debit  p.;  -(.f-Vidp:         -..s 
must  lie  (.arried  in  aii  account  v-.-i!.,  ...-i 
Kxchan;  e  Tiieinber  or;-  .ilzation  ;.       \\:^. 
qualifi)  '!  ;.jrtfoiio  n;i.;  t  bo  maiir       i  d 
with  eil.ber  j.n  Exch.is'O?  nieinbe; 
organizatien,  another  bruker-dc.        .'; 
bank,  or  a  ;-ecuritii'S  ci' positorv 

In  co!'i'.;;iction  with  die  creali-Oi.cf 
Ihe  pilot  program,  t.h»:  Commissit  '  -'a'f 
also  issued  no-action  l-.-tters  to  t:u  .-V-in  x 
and  the  CPOE  statii;g  tl;e  staff  wi  ..  d 
not  reccminend  enfur.ement  a;.li;.. 
again.st  the  Amex  and  .tie  CBOE  (.'•.■  lo 
the  operation  of  the  piiut  progra/v 
namely  the  niainten.i";  e  of  sprea.i 
positions  in  a  cash  a  ;  ji.nt.?  The  .-.  lif 
of  the  Ci-ard  of  Govcr-iors  of  tht  f   .it-rr! 
Reserve  System  ("Board ')  also  i::*: nned 
the  Commission  stalf  t.iat  Board  si./f 
would  not  object  to  tht  Comrr.issi.  -i 
staffs  is.'-u.ince  of  these  no-action 
positions  in  connection  with  the  ;.;!t.t 


be  placed  on  a  fiBOE  limit  or  -er  book  u..'.:-  • 
Exchange  Ru!.-  7  4(a). 
,      •■See  Debit  Put  Spread  Ajpt(>\al  Order  -. 
•lole  3. 

'•  Sei'  I'iiot  Extension  Order  .ind  1994  Exti : 
Older,  sufai  note  3. 

'See  l.et^-r  from  Hovir;ird  1.  K.'amer.  A.-.h-  ' 
Director.  Division,  Commissi(.n.  to  Mary  I..  Ii 
First  Vice  President.  Division  of  Repalatorv 
Services.  CfiOE.  dated  November  25.  1991 . .. 
Ij'tter  from  Ifoward  L.  Kra-mr.  Assistant  P  • 
Division.  (",or:miis.sion.  to  |.,ri,rs  M.  McNeil 
Assistant  Vir  e  President,  tiiiief  Examine  An 
dated  Novenilier  25.  1991. 


.■•il 
inier 


-.1 
•or. 
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prof;rams.«  Most  recently.  Board  staff 
indicated  that  it  would  not  raise 
objections  to  permanent  approval  of  the 
pilot  program.9 

.•\s  required  by  the  Debit  Put  Spread 
Approval  Order,  the  CBOE  submitted  a 
report  assessing  the  effectiveness  of  the 
pilot  program. 10  In  addition,  as  required 
under  the  Pilot  Extension  Order,  the 
CBOE  has  submitted  a  report  dated  as  of 
November  10.  1993.  assessing  the 
effectiveness  of  the  pilot  program  from 
lanuary  1993  through  September 
1993. li  In  its  1993  Pilot  Report,  the 
CBOE  states  that  no  participant  has 
operated  in  violation  of  the  pilot  since 
its  inception.  As  it  concluded  in  its 
initial  Pilot  Report,  the  CBOE  states  that 
the  pilot  program  has  provided  an 
efficient  means  for  investors  who  are 
limited  to  cash  account  transactions  to 
effectively  hedge  their  portfolios  against 
market  declines.  The  CBOE  states  that  it 
has  neither  experienced  or  dete(.ted  any 
problems  related  to  the  pilot  program 
and.  in  addition,  that  no  activity  of  any 
participant  appeared  to  violate  the 
requirements  of  the  pilot  program  or 
other  Exchange  Rules.  The  Exchange 
has  found  no  evidence  of  market 
manipulation  or  other  negative  impact 
on  market  operations  arising  from  the 
pilot  program. 

The  Commission  finds  that  the 
proposal  to  grant  permanent  approval  to 
the  debit  pub  spread  pilot  program  is 
consistent  with  the  requirements  of  the 
.Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and.  in  particular, 
the  requirements  of  section  6.>- 
.Specifically.  the  Commission  believes. 


'■.Sit  l.<-;ier  Iruir.  l.riiiM  lUmn-r.  Sttiirilif.i  (Ircdn 
()ili(t!r,  Hihinl.  lo  ilowrfr<l  I..  Kriimor.  ,\.vsi.stanl 
|1ir<Ti(ir.  Uivision.  Ciiiiimis'.um.  tiiitnl  Inly  12. 
l'l')l 

"Sf"'  Letter  fri'm  Si  tilt  Hul/.  .Senior  .\ll()m("V. 
Il(i.ird.  lo  Shiiron  M.  I.iwsoii.  AssisLtnl  Diroctor. 
HiviNion.  Comniissiori.  (l.iled  j.iiui;ir\  -H.  IWH 
(•  M(>.ir(l  I.cllcr"). 

'"S'f  I.ctler  from  Mdr>  I..  Mencier.  I'ir.s!  Vice 
['resident.  Division  of  Kepul.ilorv  .Spr\ire.s.  CHOt.  to 
Shnron  l.awsnn.  AN.sisti,nl  llire(  lor.  Division. 
f;ottjmission.d;i'ed(J.:.>ber  1.  \'M2  (■Pilol 
Kepon").  In  thf  I'ilol  Keport.  ihe  C:iK)K  staled  itiai 
l!ie  piliii  program  has  been  an  <'lfi(  ieni  tneans  (or 
iiiveslors  that  .irp  limileti  m  ( .ish  at  (diinl 
».Mns;i<  lions  lo  effectively  hedp'  their  portfolios 
a>;iiinsl  dot  lines  in  the  niiirkel.  I'he  CHOt 
represeiis-d  that  it  I'.k!  neitli'T  l"^peri!■n(  ed  nor 
clelPi  te<l  an>  problem.-,  related  to  the  piloi. 
Moreover,  the  Exchange  staled  that  no  .ii  tivily  of 
>:iiy  pilot  partitipaiil  appe.red  violative  of  llie 
p-oar.,m"s  requiromenls  or  other  l!xc.h.inf>e  rules, 
nor  did  t\i;hanf;e  studies  find  cvitleni  e  of  market 
in.inipi:lat!(in  o:  other  ncfalivn  impail  on  market 
i'H»'ralions. 

"  Spc  l^ttrr  from  Mary  L.  Hcnder.  CHOt.  lo 
Sharon  Iniwson.  A.ssislanl  Dirertor.  Division. 
Commission,  dated  Novemfier  Ul.  Vl'JJ  ("IWU  I'ilot 
Keporf). 

'-lif.S.C.  :8f(b)(5)(108Ul. 


as  it  has  concluded  previously, i3  that 
the  pilot  program  is  designed  to  benefit 
qualified  public  customers  who  are 
prohibited  or  restricted  in  their  use  of 
margin  accounts  by  facilitating  their 
purcha.se  of  index  option  debit  put 
spreads.  Because  the  purchaser  of  a 
debit  put  spread  uses  the  c^iU  premium 
to  reduce  the  cost  of  purchasing  the  put. 
index  option  pub  spreads  provide 
inver'ors  with  an  affordable  means  to 
hedge  their  portfolios  against  adverse 
market  moves.  In  addition,  to  the  extent 
that  the  pilot  program  has  increa.sed 
index  options  transactions,  the  program 
has  benefitted  all  options  investors  by 
contributing  to  the  depth  and  liquidity 
of  the  CBOE's  options  markets. 

The  Commission  continues  to  believe 
that  the  economic  characteristics  of 
index  option  debit  put  spreads  permit 
an  exception  to  the  application  of 
Regulation  T.  In  a  debit  put  spread,  the 
long  put  entitles  the  spread  exemption 
customer  to  receive  payment  when  the 
index  reaches  the  pub  option's  strike 
price;  because  the  strike  price  of  the 
long  put  must  exceed  the  strike  price  of 
the  short  put.  the  spread  exemption 
i:ustomer's  right  to  receive  payment 
under  the  long  put  will  offset  any 
obligations  he  incurs  from  the  sale  of 
the  short  put.  Because  the  short  position 
must  expire  with  the  long  position,  the 
offset  provided  by  the  long  put  will  last 
for  the  duration  of  the  spread  exemption 
customer's  obligation  as  a  short  put 
writer.  In  addition,  there  is  no  risk  that 
the  short  put  will  be  exercised  prior  to 
the  long  put  bec;ause  the  exemption 
applies  solely  to  European-style  options, 
which  may  be  exerci.sed  only  during  a 
spetified  period  prior  to  expiration. 

In  its  1993  Pilot  Report,  the  CBOE 
states  that  no  participant  has  operated 
in  violation  of  the  pilot  since  its 
inception,  nor  have  the  CBOE's 
surxeillance  procedures  revealed 
evidence  of  manipulation  or  abuse  of 
knowledge  of  impending  evpirntion- 
related  program  trades  for  each 
expiration  Friday  during  the  review 
period.  The  1993  Pilot  Report  indicates 
that  the  pilot  program's  39  participants 
included  corporations,  pension/ 
retirement  plans,  non-profit 
organiziition.s.  mutual  funds,  and 
individual  or  family  tnists,  the  majority 
of  which  were  prohibited  by  contractual 
agreements  from  using  margin  act;ounts. 
The  debit  put  spreads  of  all  of  the 
participants  were  comprised  of 
Standard  &  Poor's  ("S&P")  500  Index 
("SPX")  options  with  one  to  four 
months  remaining  until  expiration. 
During  the  review  period  the  total 


number  of  spreads  effected  on  a 
monthly  basis  under  the  pilot  program 
each  month  ranged  from  3.B9(>  to 
12,544. 

On  the  basis  of  the  1993  Pilot  Report, 
the  Commission  lielieves  that  the  debit 
put  spread  pilot  program  has  facilitated 
that  needs  of  qualified  public  customers 
who  are  limited  to  cash  account 
transactions  by  providing  them  with  an 
effective  means  to  hedge  their  portfolios 
against  adverse  market  moves.  At  the 
same  time,  the  1993  Pilot  Report 
indicates  that  no  pilot  participant  has 
violated  the  pilot's  parameters,  nor  has' 
tlie  Exchange  discovered  any  market 
manipulation  or  abuse  in  comuHition 
with  the  pilot  program.''  In  addition, 
the  Commission  has  receiveil  no 
comments  regarding  the  operation  ot  the 
pilot  program,  and  Board  staff  has  raised 
no  objection  to  pennanent  approval  of 
the  pilot  program.'''  For  these  reasons, 
the  Commission  lielieves  that  the  debit 
put  spread  pilot  program  has  provided 
qualified  public  customers  with 
additional  means  to  implement  their 
hedging  strategies  and,  by  facilitating 
index  options  transactions,  has 
benefitted  all  options  investors  by 
contributing  to  the  depth  and  liquidity 
of  the  CBOE's  options  markets. 

//  is  tberefort'  ordcri'd.  pursuant  to 
section  19(b)(2)  of  the  Act."*  that  the 
proposed  rule  change  (SR-CBOE-93- 
60)  granting  permanent  approval  to  the 
CBOE's  debit  put  spread  program  is 
approved. 

I'or  thi!  (Commission,  by  thr  Division  ot 
Miirki't  Kcgiilalion.  pursiiiint  to  (Iclcgjitrd 
iiuthority.''' 

Mari;aret  H.  Mcf'arland, 
Dfpiity  Sfcrflnry: 

ir-K  Doc.  94-11798  Filed  "i-i:i-!l4:  HA'i  .ii:i| 
BILLING  CODE  801<M)1-M 


[Release  No.  34-34031;  File  No.  SR-NASO- 
92-46] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Conflicts  ot  Interest  in  the  Distribution 
of  Securities 

.May  U).  199-1. 

On  Novemhir  12.  1992.  the  National 
Ass(K:iation  of  Securities  Dealers,  Inc. 
(■"N.\SD  "  or 'AsscKiation")  filed  with 
the  .Securities  and  Exchange 
Commission  ( "SEC"  or  "Commission") 


'  '.Sti-  Debit  I'lib  Spread  .Xpproval  Order.  >i,;n; 
Hole  i 


"I'he  (jimrri.sslon  expw  Is  the  CHOt  to  notily 
the  (>>mmission  promptly  of  an>  problems  arisi::i, 
\r,  I  oi'.iiedion  with  tin:  pro^rdm. 

'   St  e  Hoard  Letter,  supra  note  9 

'•  isr.sx..  r8sibii.'i(io82). 
'•  17C.1  K  2n(i..{0-..(,.i(i2)(i«miV 
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a  jroposed  rule  change  pursuant  to 
s  action  19(b)(1)  of  the  Securities 
F :  change  Act  of  1934  ("AU ')  >  and  Rule 
1«  b-4  thereunder.2  The  NASD  has 
anended  the  filing  four  times,  most 
r  i  :ently  on  April  8. 1994.^  As  amended, 
t  le  proposal  extends  the  provisions  of 
5(  hedule  E  to  the  NASD  By-L;nvs^  to 
potential  conflicts  of  interest  that  arise 
vvhen  a  member  participating  in  an 
ottering  owns  debt,  preferred  equity,  or 
n  on-voting  equity  of  the  i.s.si4er. 

[Notice  of  the  proposed  rule  change, 
together  with  its  terms  of  substance, 
a  jpeared  in  the  Federal  Register  on 
S^  ptenil)er  27.  1995.5  The  Commission 
r;  :eived  one  letter  commenting  on  the 
prDpos.i!.  This  order  approves  the  rule 
ciange. 

I    Text  of  the  Proposed  Rule  Change 

Following  is  the  text  of  the  proposed 
r  J  e  change.  Additions  are  italicized, 
deletions  are  in  brackets. 

sidhedule  E  to  the  NASD  By-Laws 

Distribution  of  Sec-urities  of  Nfembere 
and  Affiliates 

Clin  flic  ts  nfliUfrfst 

S  '»:tion  1 — Geni-ral 

(d)  No  membt^r  or  person  associated 


v\  iith  a  member  shall  participate  in  the 
distribution  of  a  public  offering  of  debt 
orequity  securities  issued  or  to  be 
issued  by  the  member,  the  parent  of  the 
iijember.  or  an  affiliate  of  the  member 
and  no  member  or  parent  of  a  memlx-r 
sti^ll  issue  securities  except  in 
ac<;ordance  with  this  Schedule. 

h)  S'n  mamhfr  or  parsnn  nssnriut(^d 
u  ( 7?  a  mcinher  shall  pnrticipatf  in  the 
d )  thbiition  of  a  public  offering  of  dfbt 
o  ■  pqiiity  fifcurities  issued  or  to  be 
is  H  \ied  by  a  company  if  the  member 
o.  >  d/or  its  associated  persons,  parent  or 
a,  ■/  iliates  have  a  c.'onPict  of  interest  with 
tl  c  company,  as  defined  herein,  except 
ir  iccordance  with  this  Schedule 

S(i':tion2 — Definitions 

*        •        •        •        • 

/  e)  Common  Ec^iiity—lhe  total  number 
oj  iihares  of  common  stock  outstanding 
without  regard  to  class,  whether  voting 
oi  hon-voting.  convertible  or  nan- 
c(  Ifivertible.  exchangeable  or  non- 


ISl'.S.C.  7Hs(b)())(19H8l. 

|-tTR2-}0.19b-»(1993). 

rhe  fiFNt  ihrpeanii'mlmonts  worr  S()firr.;tfi-<1 
pr  iir  to  and  i nr.orfxiratpd  in  Ihf  nofirp  if  rili.ij; 
|)ii:»ishe(i  bv  thi>  (^mimis.vion  .Ann'ntimi-.ni  No.  •». 
fill  A  on  April  8.  1994.  wts  a  lechnicil  rtmi»n(t-nral 
lo  -ifipct  Ihat  the  propoM^d  .sl«.nd.ird  fur  •(.onflict 
of  i^tt-n'sf  is  a  ri'butlabli'  presumption. 
Ar  lendmont  No.  -t  al.«i  respondi^d  to  a  c  ()mm«-nl 
li'l  nr  on  the  filing  recoived  by  tho  Ojrr.rnis.sioa 
■  ^'A.SD  Manual.  (C>CI{|  1  1881. 

'.  K»curiti<M  E.XC  hanj-e  Act  Kcfedsf  So.  .i»".».)0 
(S(  I  tpnibor  21.  199.11.  58  KH  5037.1. 


exchangeable,  redeemable  or  non- 

redeemable,  as  reflected  on  the 

consolidated  financial  statements  of  the 

company. 

•         *         •         •         • 

Igl  Conflict  of  Interest— shall  be 
presumed  to  e.\/.<rt  when: 

ll)  a  member  and/or  its  associated 
persons,  parent  or  affiliates  in  the 
aggregate  beneficially  own  W%  or  more 
of  the  outstanding  subordinate  debt  of  a 
company: 

12}  a  member  and/or  its  associated 
persons,  parent  or  affiliates  in  the 
"gS''fgate  beneficially  own  10%  or  more 
of  the  common  equity  of  a  company 
which  is  a  corporation,  or  hr-neficiallv 
own  a  general  limited  or  special 
partnership  interest  in  10"<,  or  more  of 
the  distributable  profits  or  tosses  of  a 
company:  or 

(31  a  member  and/or  its  associated 
persons,  parent  or  affiliates  in  the 
aggregate  beneficially  own  10%  or  more 
of  the  preferred  equity  of  a  company. 

(41  The  provisions  of  paragraphs  (1 1. 
(21.  and  (3)  hereof  notwithstanding,  the 
conflict  of  interest  provisions  of  this 
.'schedule  E  shall  not  apply  to: 

(nj  an  offering  of  securities  exempt 
from  registration  with  the  Securities  and 
E.\change  Commis.<;ion  under  section 
3(nl(4)  of  the  Securities  Act  of  lit93. 

(b)  an  investment  company  registered 
with  the  Securities  and  Exchange 
Commission  pursuant  to  the  Investment 
Company  Act  of  1940.  as  amended: 

(cl  a  "separate  account"  as  defined  in 
.'section  21a  1(37)  of  the  Investment 
Company  Act  of  1940.  as  amended: 

(dl  a  "real  estate  investment  trust"  as 
defined  in  section  «.56  of  the  Internal 
Hevenue  Code: 

(el  a  "direct  participation  program" 
as  defined  in  Article  III.  section  34  of 
the  Rules  of  Fair  Practice: 

(fj  an  offering  of  financing 
instrument  ttocked securities  which  are 
rated  by  a  nationally  recognized 
statistical  rating  organization  in  one  of 
its  four  (4)  highest  generic  rating 
categories: 

(gl  an  offering  of  a  class  of  equity 
securities  for  which  a  bona  fide 
independent  market  as  defined  in 
section  2(cj  exists  as  of  the  date  of  the 
filing  of  the  registration  statement  and 
as  of  the  effective  date  thereof;  and 

(h)  an  offering  of  a  class  of  securities 
rated  in  one  of  the  four  highest  generic 
rating  categories  by  a  nationally 
recognized  statistical  rating 
organization. 
•         •         •         •         • 

( 1 1  Preferred  Equity — the  aggregate 
capital  invested  by  all  persons  in  the 
preferred  securities  outstanding  without 
regard  to  class,  whether  voting  or  non- 


\  oting.  convertible  or  non-conx-ertible. 
exchangeable  or  non-exchangeable, 
redeemable  or  non-redeemable,  ns 
reflected  on  the  consolidated  finam  id 
statements  of  the  company. 

•  •         •         •         « 

Hl/rt/ Qualified  independent 
luiderwriter  * — a  member  which; 

•  •         •         •         • 

(6)  is  not  an  affiliate  of  the  entity 
issuing  securities  pursuant  to  section  3 
of  this  Schedule  and  does  not 
beneficially  own  five  perf:ent  or  ir.ore  of 
the  outstanding  voting  .securities. 
common  equity,  preferred  equity  or 
subordinated  deBt  of  such  entity  whit  b 
is  a  corporation  or  beneficially  own  a 
partnership  interest  in  five  percent  or 
more  of  the  distributable  profits  or 
losses  or  such  entity  which  is  a 
partnership:  and 

•  •        •        •        « 

(rl  Subordinated  Debt — includes  (Jf 
debt  of  an  issuer  which  is  expressly 
subordinate  in  right  of  pnxment  to.  or 
with  a  claim  on  assets  subordinate  to. 
any  existing  or  future  debt  of  such 
is.suer:  or  (21  all  debt  that  is  specified  as 
subordinated  at  the  time  of  issuance. 
Subordinated  debt  shall  include  short- 
term  debt  with  maturity  at  issuance  of 
le.-is  that  one  year  and  secured  debt  end 
hank  debt  not  specified  as  subordinated 
debt  at  the  time  of  issuance 

•  •         «         •         • 

SiH;tion  3 — Participation  in  Distribution 
of  Securities  |of  Memtwr  or  Affili.itil 

(a)  .No  mend)er  shall  unden\Tile. 
partit  ipate  as  a  member  of  the 
underwriting  syndicate  or  selling  ^rnup. 
or  otherwise  assist  in  the  distribution  of 
a  public  offering  of  an  issue  of  debt  or 
equity  securities  issued  or  to  be  issued 
by  the  member  of  an  affiliate  of  the 
member,  or  of  a  company  with  whii  h 
the  member  nr  its  associated  persons, 
parent  or  affiliates  have  a  conflict  of 
interest,  unless  the  member  is  in 
compliance  with  subsection  3(b)  and 
subsection  3(c)  below. 

(b)  In  the.case  of  a  member  whii  h  is 
a  corporation,  the  majority  of  the  bc^rd 
of  directors,  or  in  the  case  of  a  membtT 
which  is  a  partnership,  a  majority  of  the 
general  partners  or.  in  the  case  of  a 
member  which  is  a  sole  proprietorship, 
the  proprietor  as  of  the  date  of  the  filing 
of  the  registration  statement  and  as  of 
the  etTedive  date  of  the  offering  shall 
have  been  actively  engaged  in  the 


■  In  tho  opinion  of  the  Matior^al  A.isoiiilio3  nl 
Si'(  uriiJifs  Doalprs.  Inc..  and  Ibf  .S«^i;r)tit«.  .ind 
Kxc  hanRp  Commissioti  the  full  rfsponMt>il)lti~,  ..-rf 
li..,biliiii!M)f  an  underwriter  undn- tbe  S(y  jtittps 
A<  t  of  1933  .iltach  to  a  "qualifietl  indf p»'nUfn! 
iimlorwTitor"  performing  the  functions  ( ..tj<'d  !i"  tr. 
tr."'  proMsiims  (if  NPition  3  hcrfni 
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investment  banking  or  securities 
business  for  the  five  year  period 
immediately  preceding  the  tiling  of  the 
registration  statement. 

(c)  If  a  member  proposes  to 
underwrite,  participate  as  a  member  of 
the  underwriting  syndicate  or  selling 
group,  or  otherwise  assist  in  the 
distribution  of  a  public  offering  of  its 
own,  or  an  affiliate's  securities,  or  of 
securities  of  a  company  u/f/i  which  it  or 
its  associnted  persons,  parent  or 
affiliates  have  a  conflict  of  interest, 
Isubject  to  this  section  without 
limitation  as  to  the  amount  of  securities 
to  be  distributed  by  the  member, I  one  or 
more  of  the  following  three  criteria  shall 
be  met: 

(1)  the  price  at  which  an  equity  issue 
or  the  yield  at  which  a  debt  issue  is  to 
be  distributed  to  the  public  is 
established  at  a  price  no  higher  or  yield 
no  lower  than  that  recommended  by  a 
qualified  independent  undenvriter 
which  shall  also  participate  in  the 
preparation  of  the  registration  statement 
and  the  prospectus,  offering  circular,  or 
similar  document  and  which  shall 
exercise  the  usual  standards  of  "due 
diligence"  in  respect  thereto;  provided, 
however,  that: 

(i)  an  offering  of  securities  by  a 
member  which  has  not  been  actively 
engaged  in  the  investment  banking  or 
securities  business,  in  its  present  form 
or  as  a  predecessor  broker/dealer,  for  at 
least  the  five  years  immediately 
preceding  the  filing  of  the  regi.stration 
statement  shall  be  managed  by  a 
qualified  independent  underwriter;  |or| 
and 

lii)  the  provision  of  this  paragraph 
which  requires  that  the  price  or  yield  of 
the  securities  be  established  based  on 
the  recommendation  of  a  qualified 
independent  underwriter  shall  not  apply 
to  an  offering  of  equitv  or  debt  securities 

if:  " 

a.  the  securities  (except  for  the 

securities  of  a  broker/dealer  or  its 
parent)  are  issued  in  an  exchange  offer 
or  other  transaction  relating  to  a 
recapitalization  or  restructuring  of  a 
company:  and 

b.  the  member  that  is  affiliated  with 
the  issuer  or  with  which  the  member  or 
its  associated  persons,  parent  or 
affiliates  have  a  conflict  of  interest  is 
not  obligated  to  and  does  not  provide  a 
recommendation  with  respect  to  the 
price,  yield,  or  exchange  value  of  the 
transaction;  or 

*         *         *         *         • 

Section  4 — Disclosure 

(a)  Any  member  offering  its  securities 
pursuant  to  this  schedule  shall  di.sclose 
in  the  registration  statement,  offering 
I  ircular.  or  similar  document  a  date  by 


which  the  offering  is  reasonably 
expected  to  be  completed  and  the  terms 
upon  which  the  proceeds  will  be 
released  from  the  escrow  account 
described  in  subsection  5(a). 

(b)  All  offerings  included  within  the 
scope  of  this  Schedule  shall  disclose  in 
the  underwriting  section  of  the 
registration  statement,  offering  circular 
or  similar  document  that  the  offering  is 
being  made  pursuant  to  the  provisions 
otthis  Schedule,  that  the  offering  is 
either  being  made  by  a  member  of  its 
own  securities  or  those  of  an  affiliate,  or 
those  of  a  company  in  which  the 
member  or  its  associated  persons, 
parent  or  affiliates  own  the  common 
stock,  preferred  stock  or  subordinated 
debt  of  the  company,  the  name  of  the 
member  acting  as  qualified  independent 
underwriter,  if  any,  and  that  such 
member  is  assuming  the  responsibilities 
of  acting  as  a  qualified  independent 
underwriter  in  pricing  the  offering  and 
conducting  due  diligence. 


Section  11 — ^itahility 

Every  member  underwriting  an  issue 
of  its  securities,  or  sef:urities  of  an 
affiliate,  or  the  securities  of  a  company 
with  which  it  has  a  conflict  of  interest. 
pursuant  to  the  provisions  of  section  3 
hereof,  who  recommends  to  a  customer 
the  purchase  of  a  security  of  such  an 
issue  shall  have  reasonable  grounds  to 
believe  that  the  recommendation  is 
suitable  for  such  customer  on  the  basis 
of  information  furnished  by  such 
customer  concerning  the  customer's 
investment  objectives,  financial 
situation,  and  needs,  and  any  other 
information  known  by  such  member,  hi 
connection  with  all  such 
determinations,  the  member  must 
maintain  in  its  files  the  basis  for  its 
determination. 

Section  12 — Discretionar)-  Accounts 

Notwithstanding  the  provisions  of 
Article  111.  section  15  of  the 
Corporation's  Rules  of  Fair  Practice,  or 
any  other  provisions  of  law,  a 
transaction  in  securities  issued  by  a 
member  or  an  affiliate  of  a  member,  or 
by  a  company  with  which  a  member  has 
a  conflict  of  interest  shall  not  be 
executed  by  any  member  in  a 
discretionary  account  without  the  prior 
specific  written  approval  of  the 
customer. 

II.  Background 

Schedule  E  addresses  potential 
conflicts  of  interest  that  arise  when  a 
member  participates  in  the  public 
distribution  of  its  own  se<:urities  or  the 
securities  of  an  affiliate.  The  standards 
for  determining  affiliation  under 


Schedule  E  are  voting  control  through 
ownership  of  equity  securities,  or 
t:ommon  control  of  management 
through  interlo<;king  officerships  or 
directorships.  Where  such  conflicts 
exist,  and  absent  an  investment  grade 
rating  for  debt  securities  or  a  bona  fide 
independent  market  for  equity 
.securities.  Schedule  E  requires  a 
qualified  independent  underwriter  to 
render  an  opinion  on  the  offering  price 
of  the  securities,  conduct  due  diligence, 
and  participate  in  the  preparation  of  the 
registration  statement.  The  qualified 
independent  underwriter  al.so  assumes 
underwriter's  liability  for  the  offering. 
The  NASD  relies  on  the  objectivity  and 
independence  of  the  qualified 
independent  underwriter  to  resolve  the 
conflicts  of  interest  present  when  a 
member  distributes  its  own  suc;urities  or 
those  of  an  affiliate. 

After  discussions  with  several 
member  firms  and  a  review  of  numerous 
leveraged  buy-out  offerings,  the  NASD 
determined  that  a  potential  conflict  of 
interest  arises  when  a  member  engaged 
in  an  offering  of  the  issuer's  securities 
owns  subordinated  debt,  voting  or  non- 
voting equity  of  the  issuer.  The  NASD 
is  concerned  about  these  offerings 
because  members  and  their  affiliates 
often  become  holders  of  subordinated 
debt  or  non-voting  equity  as  a  result  of 
their  participation  in  leveraged  buy-out 
transactions,  which  could  influence  the 
independence  of  members'  pricing  and 
due  diligence  functions  in  any 
subsequent  related  public  offering.  The 
proposed  rule  change  addre.>ses  these 
potential  conflicts  by  extendftig 
Schedule  E  to  situations  in  which  a 
member  participating  in  a  public 
offering  of  debt  or  equity  .securities 
owns  debt,  preferred  equity,  or  non- 
voting common  equity  of  the  issuer. 

in.  The  Proposal 

The  rule  change  prohibits  members 
and  their  associated  persons  from 
participating  in  the  distribution  of  a 
public  offering  of  securities  if  the 
member  and/or  its  associated  persons, 
parent,  or  affiliates  have  a  conflict  of 
interest  with  the  issuer.  For  purposes  of 
the  rule  change,  a  "conflict  of  interest" 
would  be  presumed  to  exist  if  the 
member  and/or  its  associated  persons, 
parent,  or  affiliates  in  the  aggregate 
beneficially  own  10%  or  more  of  the 
outstanding  subordinated  debt.f- 


•Tilt!  NASI)  h.i.s  iliMt'miirH'd  ihiit  siiboriliii.ilcd 
<1pt)l  Lssui'd  in  a  Ipvcragod  buy-out  or  rcslriu  Hirinj; 
transaction  raisi-s  the  grpate.it  potential  for  a  conflit  t 
of  intorcsl.  In  theso  .sitiialion.s.  the  subordinatiHl 
debt  lakes  on  many  rquity  tharatliJri.stio  and  the 
likelihood  of  rcpaympnt  may  be  substantially  ba.si'd 
on  the  silt  n!ss  of  the  new  offpring.  Tho  NASI)  hus 
not  nliMTSpd  similar  Ipvt^lsof  ronflict  arising  with 


Federal  Register  /  Vol.  59,  No.  93  /  Monday.  May  16,  1994  /  Notices 


25513 


mmmon  uqiiity,^  or  preferred  equity  a  of 
the  issuer.  In  addition,  a  "conflict  of 
i|i|lerest"  would  exist  if  the  member 
aid/or  its  associated  persons,  parent,  or 
a  [filiates  beneficially  owns  a  general, 
limited,  or  special  partnership  interest 
in  10%  or  more  of  the  distributable 
profits  or  losses  of  the  issuer. 

The  calculation  of  the  10%  threshold 
would  be  based  on  all  securities  of  the 
issuer  beneficially  owned  bv  the 
member  at  the  time  of  the  filing  of  the 
oJfering  documents,  including 
proprietary  trading  accounts  and  other 
flijcfuating  positions,  regardless  of 
\>  (lether  any  of  the  seoirities  are  sold 
prior  to  effectiveness  of  the  ofTering. 
With  respect  to  the  ownership  of 
s^ibordinated  debt,  the  calculation  of  the 
threshold  would  be  based  on  the 
i^!^uer's  entire  subordinated  debt 
o  itsfanding — not  just  the  issue  owned 
b,'|the  member. 

The  rule  change  exempts  (1)  offerings 
b  .'not-for-profit  and  charitable 
o  ganizations;  (2)  investment  companies 
rtjgistered  under  the  Investment 
Cti.mpany  Act  of  1940:  (3)  "separate 
accounts"  as  defined  in  the  Investment 
C:umpany  Act  of  1940;  (4)  real  estate 
investment  trusts;  (5)  direct 
ptiilicipation  programs;  (6)  Hnancing- 
instrument-backed  securities  which  are 
rated  investment  grade;  (7)  equity 
st  (iurities  for  which  a  bona  fide 
itjdependent  market  exists:  and  (8)  debt 
St  curities  rated  investment  grade." 

The  nile  change  would  also  require 
disclosure  of  the  conflict  of  interest  in 
tlje  offering  document.  The  provision 
ciirrently  requires  that  the  offering 
d^c:ument  disclose  (i)  that  the  offering  is 
b(>ing  made  pursuant  to  the  provisions 
of  Schedule  E;  and  (ii)  the  name  of  the 
(HJinlified  independent  undenvritor.  and 
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•>tii'  i'8<il<'  Ciipitdl  invested  by  itH  persons  in  Ihe 
rillprrpii  .sp<  urities  outstanding  wiiho;il  njjj.rd  to 
.  voting  rights,  or  other  di.stingiilvhir.i; 
itteristics  ,,s  roniTied  on  the  rot;suiio.,i<Mi 
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that  such  member  is  acting  as  a 
qualified  independent  undervvTiter.  In 
the  case  of  an  offering  subject  to  the 
conflict  of  interest  provisions.  Schedule 
E  would  require  disclosure  that  the 
member  or  its  associated  persons, 
parent,  or  affiliates  own  the  common 
sto<;k,  preferred  stock,  or  subordinated 
debt  of  the  company. 

Finally,  the  rule  change  provides  ,in 
exception  from  the  QIU  pricing 
requirements  of  Schedule  E  in 
recapitalizations  or  restructurings  for  a 
member  who  is  acting  solely  as  financial 
advisor  but  is  otherwise  subject  to 
Schedule  E  because  of  a  conflid  of 
interest  or  because  the  member  is 
participating  in  offerings  of  securities  of 
an  affiliate.  The  NASD  believes  that  the 
more  limited  functions  of  the  member 
acting  as  a  financial  advisor  would  not 
require  the  qualified  independent 
underwriter  to  provide  a  pricing 
opinion  where  the  financial  advisor 
does  not  participate  in  the  pricing 
opinion.  The  exception  would  not  be 
available  in  the  context  of  an  offering  by 
a  member  of  its  own  securities  or  those 
of  its  parent. 

IV.  Comments 

The  {k)mmission  receive  one  letti»r 
opposing  the  rule  change  from  the 
Securities  Industrv  Association 
(••SL\").>o  The  NASD  responded  to 
these  comments  in  Amendment  No.  4. 
The  SIA's  (XJinments  and  the  NASD's 
responses  are  discus,sed  below. 

The  SIA  argues  that  ownership  of  ;iii 
issuer's  debt  or  non-voting  equity 
securities  does  not  demonstrate  a 
conflict  of  interest  requiring  regulation 
under  Schedule  E.  The  SLA  rer:ognizes 
the  NASD's  concern  that  an  underwriter 
could  obtain  practical  control  of  an 
i.ssiier  through  holding  a  substantial 
.iiDount  of  debt  securities  with  "equit\- 
type  control  powers."  Nevertheless,  the 
SIA  argues,  the  concept  of  control  in 
Schedule  E  is  sufficiently  broad  to  (  o-.  ir 
the  situation  where  an  underwriter 
obtains  practical  control  through 
holding  a  substantial  amount  of  debt 
securities  with  "equity-tvpe  control 
powers.  ' 

The  NASD  responds  that  it  has 
identified  situations  in  which  a 
members  ownership  of  the  issuer's  debt , 
or  non-\oting  equity  results  in  the 
absence  of  an  arm's-length  barg.-iining 
relation.ship,  potentially  <  oinpromising 
due  diligence,  disclosure,  and  prit  ing. 
Furthermore,  the  NA.SD  disagrees  that 
the  cone  ept  of  cotitrol  in  Schedule  E  is 
siiffit  iently  broad  to  cover  a  situation 


where  an  underwriter  might  obtain 
practical  control  through  holding  a 
substantial  amount  of  debt  securities 
with  "equity-type  control  powers."  The 
NASD  is  not  aware  of  any  situations  in 
which  the  NASD  staff  has  based  a 
determination  of  "control  "  on  debt 
ownership,  nor  does  it  belie\'e  it  can 
distinguish  debt  securities  with  "equity- 
type  control  powers.  ' 

The  SIA  argues  further  that  disclosure 
in  the  offering  document  of  a  significant 
relationship  between  the  issuer  and  the 
underwriter  should  be  sufficient  to 
address  such  potential  conflicts  of 
interest.  The  NASD  responds  that  it 
relies  on  a  number  of  standards  of  fair 
practice,  including  disclosure,  to  ensiin- 
the  independence  of  members 
participating  in  offerings.  The  NASD 
does  not  believe  that  disclosure  of  a 
confiict,  by  itself,  is  sufficient  to  address 
the  effects  to  the  conflict. 

The  SIA  also  notes  that  concerns 
about  conflic-ts  arising  from  an 
underwriter's  ownership  of  issuers'  debt 
and  non-voting  equity  arose  as  a  result 
ol  the  prevalence  of  leveraged  buy-outs 
and  bridge  loans  in  the  late  1980s  and 
early  199Gs.  The  SIA  points  out  that 
these  transactions  are  no  longer 
prevalent,  and  argues  that  the  rule 
change  should  be  postponed  until  these 
transactions  again  become  prevalent. 
The  N.ASD.  however,  believes  that  a 
member's  debt  or  non-voting  equity 
interest  in  an  issuer  can  presi^nt  a 
conflict  regardless  of  the  structure  ol  the 
trans.ni  tion.  The  NASD  notes  that 
recently,  companies  once  subject  to 
leveraged  buy-outs  are  now  de- 
leveraging  by  issuing  equity.  In  \hesf 
situations,  the  member,  who  ser^'ed  as 
fin.inci.ii  advisor  and  acquired 
sul)ord:i-.ated  debt  in  the  buv-out.  iri.-»y 
now  serve  as  lead  manager  of  the  equitv 
oFering.  Ihe  .NASD  believes  that  these 
silu.itions  raise  potential  conflicts  that 
warrant  Ihe  protections  of  S(  hedule  E. 

Finally,  tlie  SIA  argues  that  the  1(»'\. 
me;Tii)er  ownership  threshold  for 
deierniitiing  whether  there  is  a  potiTsti.;! 
lonflicl  should  not  apply  to  the 
member's  holdings  in  an  individual 
(lass  of  sec  urities  but  rather,  to  the 
meml-.er's  combined  set:urities  holdings 
in  the  issut^r."  For  example,  under  the 
SI.\'s  approat  h.  a  member  with  a  10**.. 
inter(;st  in  the  issuer's  subordinated 


'"Letter  from  U.ivui  t.  Kom  .;.,hl.  I  !-^:m:.>;:. 
Keder.ii  Rei;,i latino  Coir.mif'pp.  MA.  lo  |onalh,.n  t. 
K.,l/.  .See  rei.,rv.  SIC.  (Dim  ei-t-r  JO.  I'"-!)). 
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debt  would  not  have  a  conflict  of 
interest  if  its  interest  in  all  otherX;lasses 
of  the  issuer's  securities  including^ 
voting  and  non-voting  equity,  does  mjt 
rise  to  the  10%  threshold.  The  NASD 
responds  that  it  considered  this 
approach  but  determined  that  the 
potential  conflict  of  interest  occurs  in 
connection  with  significant  ownership 
of  securities  within  an  individual  class. 

V.  Discussion 

The  Commission  has  considered  the 
above  comments  and  has  determined  to 
approve  the  NASD's  proposed  rule 
change.  The  Commission  ret:ognizes  the 
NASD's  obligation  to  ensure  the 
objectivity  and  independence  of 
members  participating  in  a  securities 
offering.  Furthermore,  the  Commission 
recognizes  that  a  member's  holdings  of 
subordinated  debt  or  non-voting  equity 
could  influence  the  independence  of  the 
member's  pric:ing  and  due  diligence 
functions  in  a  subsequent  offering  of  the 
issuer's  securities.  The  Commission 
believes  that  the  absence  of  an  arms- 
length  bargaining  relationship  in  these 
transactions  potentially  compromises 
due  diligence,  disclosure,  and  pricing. 

Accordingly,  the  Commission  believes 
that  it  is  appropriate  to  e.xtend  the 
requiremeiitj;  of  Schedule  E  to  situations 
in  which  a  member  participating  in  a 
public  offering  owns  debt  or  non-voting 
equity  of  the  issuer.'-  The  Commission 
does  not  believe  that  disclosure  of  the 
member's  interest  in  the  issuer,  by  itself. 
is  sufficient  to  address  the  potential 
conflict  of  interest  that  arises  when  a 
member  holds  a  substantial  interest  in 
the  debt  or  non-voting  equity  of  an 
issuer.  Rather,  the  Commission  believes 
that  the  additional  protections  provided 
under  St;hedule  E — including  a  pricing 
opinion  and  due  diligence  by  a  qualified 
independent  underwriter — are 
necessary  to  address  these  potential 
conflicts. 

Finally,  the  Commission  believes  that 
it  is  appropriate  to  provide  an  exception 
from  the  QIU  pricing  requirements  of 
Schedule  E  in  rec;apitalizafions  or 
restnicturings  for  members  who  are 
otherwise  subject  to  Schedule  E  but  are 
acting  solely  as  financial  advisors.  The 
Conmiission  understands  that  in  these 
transactions,  the  member  acting  as 
financial  advisor  would  not  be 
participating  in  the  pricing  opinion. 


'-ThfOommissidti  .ilso  rrcdsriizcs  tli.il  the 
ji(pti'n;i.il  conflitl  of  inK-rrs!  that  iiriscs  ocriir.s  in 
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mcmbpr  ownrrship  ihreshcild  for  determining; 
whether  there  is  a  [)<)len;i.il  conflict  to  the  menilx'r's 
hoitlinj;s  in  an  individual  class  of  securities,  rather 
ti'.an  to  the  mcmt>er's  i  ornhined  seciirilies  holdinns 
ii;  ';\f  isMHT 


Consequently,  it  appears  that  in 
recapitalizations  or  retructurings  in 
which  the  conflicted  financial  advi.sor 
does  not  participate  in  the  pricing  of  the 
offering,  an  exception  from  the 
Schedule  E  qualified  independent 
underwriter  pricing  opinion  would  not 
reduce  investor  protections. 

For  these  reasons,  and  for  the  reasons 
stated  above,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  section 
15A(b)(6)  of  the  Act.is  Section  15A(b)(6) 
requires  that  the  NASD's  rules  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  person  engaged 
in  regulating,  clearing  and  settling, 
processing  information  with  respect  to, 
and  facilitatliig  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
sy.steni,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Commission  believes  that  the  proposed 
rule  change  will  prevent  manipulative 
acts  and  practices,  promote  just  and 
equitable  principles  of  trade,  and 
otherwise  protect  the  public  interest  in 
connection  with  offerings  in  which  a 
member  and/or  its  associated  persons, 
parent,  or  affiliates  may  have  a  conflict 
of  interest  with  the  issuer. 

It  is  therefore  ordered,  pursuant  to 
sei:tion  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASD-02-4fi 
be,  and  hereby  is,  approved. 

For  the  (Conmiission.  l)y  the  Division  of 
.Market  Kt^giilation  piirsiuint  to  (ieleg.itcd 
authority.'-' 

Margaret  II.  McFarland. 
Deputy  Secretary-. 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  Interpretation  to  Rule  345 
Establishing  a  New  Category  of 
Limited  Registration  for  Floor  Clerks  of 
Members  and  the  Content  Outline  for 
the  Examination  Module  for  Floor 
Clerks  of  Members  Engaged  in  Public 
Business  With  Professional  Customers 
(Series  7B) 

May  10.  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  E.xchange  .Act  of  1934 
("Act") »  and  Rule  19l)-4  thereunder - 
notice  is  hereby  given  that  on  March  28, 
1994.  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "E.xchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  ru'le  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization  ("SRO").  The 
Commission  is  publishing  this  notice  to 
solic;it  comments  on  the  propose  rule 
change  from  interested  persons. 

I.  Self-Re^latory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  E.vchange  has  filed  a  proposied 
interpretation  to  Rule  34.5  establishing  a 
new  category  of  limited  registration  for 
floor  clerks  of  members  esigaged  in 
public  business  with  professional 
customers  and  the  Content  Outline  for 
the  Examination  Module  tor  Floor 
Clerks  of  Members  Engaged  in  Public 
Business  with  Professional  Customers 
(Series  B).  The  Exchange  also  seeks 
approval  of  the  .Series  7B  examination 
module. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  theComtnission.  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  .statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


"15  1..S.C.  TH.-libllOl. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
I  Ihcnge 

(3)  Purpose 

'Recently,  the  Exchange  established  a 
I  few  category  of  registration  and 
developed  a  qualification  examination 
module  (Qualification  Examination  for 
Floor  Members  Engaged  in  Public 
Business  with  Professional  Customers — 
Series  7A)  for  floor  members  who 
conduct  a  public  business  limited  to 
accepting  orders  from  professional 
customers  for  execution  on  the  trading 
floor.3  This  Series  7A  examination 
module,  developed  as  a  subset  of  the 
General  Securities  Registered 
Representative  Examination  ('"Series 
7  "),  was  created  because  the  level  of 
knowledge  required  to  perform  the 
aictivities  engaged  in  by  members  who 
conduct  a  professional  public  business 
limited  to  transactions  in  listed 
securities  on  the  Exchange  floor  is 
narrower  in  content  and  scope  than  that 
needed  to  conduct  an  overall  general 
sJBcurities  business  with  retail 
customers. 

Currently,  floor  clerks  associated  with 
members  and  who  take  orders  from 
public  customers  must  become 
rfegi.stered  representati'.'es  and  pass  the 
Series  7  examination.  Floor  members 
who  conduct  a  public  business  limited 
to  dealing  with  professional  customers 
(who  may  satisfy  the  Series, 7A  exam 
requirements  in  lieu  of  the  Series  7) 
have  requested  that  their  floor  clerks 
who  take  orders  solely  from  professional 
customers  also  be  allowed  to  take  a 
qualifying  examination  more 
a  ppropriate  to  the  level  of  knowledge 
required  to  ser\'e  professional 
CMstomers. 

The  Exchange  will  continue  to  require 
the  successful  completion  of  the  Series 
7  examination  for  any  floor  clerk 
sjeking  to  become  a  registered 
representative  dealing  with  other  than 
professional  customers.  In  addition,  any 


iThe  Exchange  .slated  ihal  the  term  "prnfession;!! 
ciijlomfir"  is  derived  from  the  term  "designatod 
M  count"  as  i!S*>d  in  NYSE  Rule  431.  As  used  in  this 
p  Oposal.  the  Exchange  defines  "professional 
ciLStomer"  to  include  a  bank,  tru.st  company, 
ir  airancp  <  ompany.  inveslmt-nt  trust,  state  or 
pi  ililical  subdivision  thereof,  i  haritable  or  nonprofii 
e(  iiCotional  institution  regjLted  under  the  laws  of 
th  E  L'nited  St.;t(?«  or  any  state,  or  political 
SI  I  division  thereof,  or  any  person  who  has.  or  has 
uiifler  manapenient.  net  tangible  assets  of  M  least 
si  (teen  million  dolla.-s.  For  purposes  of  the 
di  I  nition  of  "professional  customer."  the  term 
"l  I  rson  '  shall  mean  ti.e  .same  as  that  term  is 
di  !  ned  in  NVSK  Rule  2.fxrepl  that  it  shall  not 
in  :  lude  natural  persons.  NYSE  Rule  2  defines 
"person"  as  a  natural  person,  corporation, 
p;  rtnership.  association,  joint  stock  company.  tri:st. 
fjrki  or  any  org.'.ni2ed  projp  of  persons  whet.'ier 
rpor.ittd  or  not. 


person  who  has  successfully  completed 
the  Series  7  examination  will  not  be 
required  to  complete  the  Series  7B 
examination. 

Since  the  Series  7A  exam  was 
developed  for  members,  it  assumes  the 
member's  level  of  quahfication  [i.e., 
completion  of  new  member  orientation 
program  and/or  having  passed  the  floor 
member  qualification  examination — 
Series  15).  Consequently,  the  Series  78 
examination  module  has  been 
developed  to  test  the  knowledge  of  floor 
clerks  who  accept  orders  only  from 
professional  customers  on  behalf  of 
members  qualified  to  conduct  business 
with  these  professional  customers  by 
complementing  the  Series  7A 
examination  module  with  questions  on 
basic  information  required  to  perform 
floor  functions. 

A  committee  of  floor  member 
representatives  in  conjunction  with  the 
Exchange  staff  developed  the  content 
outline,  which  details  the  coverage  of 
the  examination  module,  as  well  as  the 
actual  examination.  The  committee  and 
staff  identified  the  knowledge  areas 
associated  with  the  job  tasks, 
determined  the  relative  emphasis  to  be 
given  across  the  knowledge  areas, 
reviewed  examination  questions  and 
forms,  and  determined  the  passing 
score. 

The  proposed  interpretation  to  rule 
345.15  establishes  a  new  category  of 
registration,  limited  registration  for  floor 
clerks,  and  reqtiires  that  those  who 
conduct  a  public  business  limited  to 
accepting  orders  directly  from 
professional  customers  for  execution  on 
the  trading  floor,  successfully  complete 
the  Series  78  examination. 

(b)  Statutory  Basis 

The  statutory  basis  for  the  Series  78 
Exam  lies  in  section  6(c)(3)(B)  of  the 
Act  Under  that  section,  the  Exchange 
may  bar  a  natural  person  from  becomi.ng 
a  member  or  person  associated  with  a 
member,  if  such  natural  person  does  not 
meet  such  standards  of  training, 
experience  and  competence  as  are 
prescribed  by  the  rules  of  the  Exchange. 
Pursuant  to  this  statutory  obligation,  the 
Exchange  has  developed  examinations 
that  are  administered  to  establish  that 
Exchange  floor  members  and  persons 
associated  v.'ith  such  members 
performing  specific  functions  have 
attained  specific  levels  of  competence 
and  knowied^^e. 

B.  SflfRequlatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
.^ny  burden  on  competition  that  is  not 


necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  p.s  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N\V.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commissions  Public  Reference 
Room,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
filing  will  a!;io  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street  NW.,  Washin>;ton,  DC 
20549.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copving  at 
the  principal  office  of  the  NY.SE.  All 
submissions  should  refer  to  File  No; 
SR-NYSE-94-13  and  should  be 
submitted  by  June  6,  1994. 

For  the  Corr.mission,  by  the  Division  of 
Market  KegL-iation.  pursuant  to  :i  -if;;ul-  d 
authority.     " 
Margaret  H.  McFarland. 
Deputy  Secrftary. 

IFR  Dof;.  94-1  1797  Filed  ."S-irj-^M;  H:4.S;in  I 
BlUiNG  CODE  801(M:i-tM 
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[Release  No.  34-34032;  International  Series 
Retoase  No.  665;  File  No.  SR-PHLX-90-35] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  t}y 
the  Philadelphia  Stock  Exchange,  Inc, 
Relating  to  the  Listing  of  Warrants 
Based  on  the  Financial  Times-Stock 
Exchange  100  Index 

May  10.  1994. 

On  December  10, 1990.  the 
Philadelphia  Stock  Exchange.  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),i  and  Rule  19b-4 
thereunder, 2  a  proposed  rule  change  to 
list  warrants  based  on  the  Financial 
Times-Stock  Exchange  100  Index  ("FT- 
SE  100"  or  "Index").  Notice  of  the 
proposal  appeared  in  the  Federal 
Register  on  January  7, 1991.3  No 
comment  letters  were  received  on  the 
proposed  rule  change.  This  order 
approves  the  Exchange's  proposal. 

The  Exchange  proposes  to  list  index 
warrants  based  on  the  FT-SE  100,  a 
broad-based,  internationally  recognized, 
capitalization-weighted  stock  index 
based  on  the  prices  of  100  of  the  most 
highly  capitalized  and  actively  traded 
stocks  traded  on  the  London  Stock 
Exchange  ("LSE"). 

The  Commission  has  previously 
approved  the  listing  of  FT-SE  100 
warrants  by  other  self-regulatory 
organizations  ("SROs").4  The  PHLX  will 
list  FT-SE  100  warrants  consistent  with 
the  standards  set  forth  in  the  FT-SE  100 
Warrant  Approval  Orders.  Specifically, 
trading  in  FT-SE  100  warrants  will  be 
subject  to  Exchange  Rule  1026 
(Suitability),  which  applies  the  options 
suitability  standard  to  index  warrant 
recommendations  made  by  members 
and  member  organizations,  and  to 
Exchange  Rule  1027  Piscretionary 
Accounts),  which  requires  that  a  Senior 
Registered  Options  Principal  or 
Registered  Options  Principal  approve 
and  initial  any  discretionary  index 
warrant  transaction  on  the  day  it  is 
executed.  In  addition.  Exchange  Rule 
747  (Approval  of  Accounts),  which 
requires  that  member  organizations 
obtain  certain  approvals  prior  to  making 
brokerage  transactions  for  customer 


'15U.S.C.  7Bs(b)(l)(1988). 

i  17  CFR  240.  lSb-4  (1992). 

J  See  Securities  Exchdnge  Atl  Release  No.  28723 
(December  28.  1990).  56  FK  543  (Janiian,  7. 1991). 

*See.  e.g..  Securities  Exchnngo  Act  Release  Nos. 
28627  (November  19.  1990).  55  FR  49357 
(November  27.  1990)  (approval  for  Chicago  Board 
Options  Exchange.  Inc.  (■CBOE")):  28106  (June  12. 
Ui90).  55  FR  24955  (June  19.  1990)  (approval  for 
l'..cific  Slock  Exchange.  Inc.  (••PSf))  CFT-SE 
Warrant  Approviil  Orlii■r.■^"). 


accounts,  shall  apply  to  trading  FT-SE 
100  warrants.  Finally,  the  Exchange  will 
also  distribute  a  circular  regarding 
suitability  requirements  to  its 
membership. 

Further,  consistent  with  the  proposals 
set  forth  and  approved  in  the  FT-SE  100 
Warrant  Approval  Orders.  FT-SE  100 
warrants  may  be  American-style"^  or 
European-style.f'  and  may  have  a  term  of 
one  to  five  years.  Addiliona-lly,  (1) 
issuers  must  exceed  the  Exchange's 
financial  listing  criteria  and  have  assets 
in  excess  of  $100  million.  (2)  the 
warrants  must  have  a  minimum  public 
di.stribulion  of  one  million  warrants 
with  e  minimum  of  400  public  warrant 
holders,  and  (3)  the  warrants  must  have 
an  aggregate  market  value  of  at  least  $4 
million. 

The  Commission  finds  that  the 
proposed  rule  change  Ls  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  tliereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(3). 7 
Specifically,  for  the  reasons  stated  in  the 
FT-SE  100  Warrant  Approval  Orders, 
the  Commission  believes  FT-SE  100 
warrants  may  provide  a  valuable 
hedging  vehicle  for  investors,  allowing 
them  to  hedge  against  stock  market 
Huctuations  in  the  United  Kingdom.* 
Additionally,  the  Commii>.sion  notes  the 
PHLX  is  a  member  of  the  IntermarJcet 
Surveillance  Group  ("ISO") «  and  that 
the  LSE  is  an  affiliate  member  of  the 
ISG.  As  an  affiliate  member,  the  LSE  has 
agreed  to  provide  certain  information  to 
other  ISO  members,  including  the 
PHLX.  upon  request.'"  Accordingly,  the 
Commission  believes  the  LSEs  affiliate 
membership  in  the  ISG  helps  to  ensure 
the  effectiveness  of  an  information 


'  American-style  warrants  may  be  exercised  at 
any  time  prior  to  expiration. 

''European-style  warrants  may  only  be  exercised 
during  a  speciPied  period  prior  to  expiration. 

'ISU.S.C.  7Bf(b)(5)  (1988). 

"See  supra  note  4. 

"The  ISG  was  formed  on  Fuly  14.  1983  to.  among 
other  things  coordinate  more  effectively 
siirveillance  and  investigative  information  sharing 
arrangement.^  in  the  .stock  and  options  marknts.  See 
Intonnarket  Surveillance  Group  Agreement.  )uly  14. 
1983.  The  most  recent  amendment  to  the  I.SG 
Agreement,  which  incorporates  the  original 
agrmment  and  all  amendments  made  thereafter, 
was  signed  by  ISG  members  on  January  29. 1990. 
See  Second  Amendment  to  the  Intermarket 
Surveillance  Group  Agi-ecment.  Januar\-  29. 1990. 
The  current  meml>ers  of  the  ISG  are  the  American 
Stock  Exchange.  Inc.:  the  Boston  .Stock  Exchange.  . 
Inc.:  the  CBOE:  the  National  A.s.s(K;iHtion  of 
Securities  Dealers.  Inc.:  the  PSE:  and  the  PHLX. 

"'The  I.SE  has  agreed  lo  provide  certain  trading 
information  to  members  of  the  ISG.  including 
information  relating  to;  (1)  comjKincnt  securities  of 
the  Index:  and  (2)  the  identify,  trading  activity,  and 
positions  of  I..SE  mtnnb«'rs  or  cu.slnmers  of  I.SE 
members.  Id 


sharing  arrangement  that  will  assist  the 
PHLX  in  its  surveillance  of  trading  in 
FT-SE  100  warrants.  Finally,  the 
Commission  notes  that  other  U.S.  SROk 
have  listed  FT-SE  100  warrants 
pursuant  to  the  FT-SE  100  Warrant 
Approval  Orders  for  several  years  and 
the  Commission  is  not  currently  awart; 
of  any  prior  or  exi.sting  problems 
regarding  the  listing  and  trading  of  these 
warrants.  Based  on  the  above,  the 
Commission  finds  that  the  Exchange's 
proposal  to  list  FT-SE  100  warrants  as 
described  herein  is  consistent  with  just 
and  equitable  principles  of  trade  and  the 
protection  of  investors. 

It  is  Therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Ad."  that  the 
proposed  rule  change  (SR-PHI.X-9()- 
35)  is  hereby  approved. 

For  the  Commission,  by  the  Drvision  of 
Market  Rogtiiation.  pursuant  to  delogHtwi 
authority.'- 

Margaret  H.  McFarland, 

lieputy  S(\:Ktary: 

|FR  Do<;.  94-11799  Fiiod  5-13-94:  8:4.^^.  iini] 

BILUNG  CODE  BOIO-OI-M 


[Release  No.  34-34024;  File  No.  SR-PHLX- 
93-61] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Philadelphta  Stock  Exchange,  Inc., 
Relating  to  Excessive  Trading 

May  9.  1994. 

On  December  30,  1993.  the 
Philadelphia  Stock  Exchange.  Inc. 
("PHLX"  or  "Exchange")  filed  with  tlie 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  lo 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").i  and 
Rule  19b— 4  thereunder,^  a  proposed  rule 
change  to  amend  PHLX  Rule  1015. 
"Excessive  Dealing  in  Options."  to 
delete  the  phrase  "in  view  of  his 
financial  resources"  from  the  rule  and  to 
renumber  the  rule  as  PHLX  Rule  1021. 

The  proposed  rule  change  was 
noticed  for  comment  in  Securities 
Exchange  Act  Release  No.  33804  (March 
22.  1994).  59  FR  14699  (March  29. 
1994).  No  comments  were  received  on 
the  proposal. ' 


"15U.S.C.  7HsOi)(2)(19B8). 

*-17CFR200.3O-3(ii)(12)(1993). 

'  15  1I.S.C.  78s(bO(l)(19B8). 

-  17  CFR  240.19b-^  (1993). 

■'Originally,  the  PHLX  al»o  prnpiised  In  amend 
Exchange  Rule  771.  "Exceiisive  Trading  of 
Members."  Id  delete  the  phra.se  "or  in  view  of  the 
m.nrkel  for  such  .tecuritv  '  from  the  rule. 
Subsequently,  the  PHLX  .submitted  a  letter 
returning  that  phrase  to  Exchange  iiule  771.  See 
Lotier  from  Gerald  n.  O'Connell.  Vice  President. 
Market  Survoillanr.n.  I'HLX.  lo  Michael  Walin.sk<Ls. 
Pr.ini  h  Chief.  Options  Ki'giil.itiiin.  Division  of 
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Currently,  PHLX  Rule  ICl.'S. 
iixiessive  Dealing;  in  Optior-s,"' 
xhihii?  a  n.c>mher  frorii  effsctirg 
)jrc!v:i.sns  or  sales  in  options  Hhir!;  ?.yr 
(ojssive  in  vis'.v  of  hi.s  finrincinl 
!  .ec;ir(.rs  or  in  v  tiV/  of  tjie  T.aH:?'  for 
ch  serurity.  Tr.e  PHIX  pr^'posp<;  to 
ner.d  THLX  "uIp  I'Jlo  by  r'r!'-:-;'-,-;  t!■,r- 
•n  "in  viivwv  of  his  rn;.';:.(:i.al 
;  dsourrci;"  i>rA  bv  icuiiinbtriii^^'tn  rJle 
.  .  IHLX  Rah  loil.  Thfl  VlilJi  pxpn^es 
I'-l  dt'-Ietc  the  rf^feieni.o  to  the  tinaiu.i.i! 
oi'ii'er  of  n  ir^ml  firhoni  t.i:rrent 
ILX  P-.;!f;  mt^;  tuLP-UFethis  ph*n.,f.is  - 
Tvtidy  .-ppioprr.i?»jly  ir.rliyh.d  in 
■:;:ban;.',c  Pule  771.  •'Exc;e<csivt  T.-ji'in  > 
Me':;';*^s."  -»  The  PiiLX  indi:  .;tr<:  thiit 
.'  fii;c;nc;i;si  ri.-;;-cn<;bil:;y  nffert..;  -'; 
t  iudeu  in  the  tnice  prartiieruU"  ■ 
ilLX  Rule  liii.";)  was  u^  ?>..t;v  liu? 
mrre  cf  (cnfusion  v.hi:  h  vi!!  K- 
!rrec.t«-J  !:y  the  FHLX  >  p;;  fo.:;;;!. 
't>t;i!ir^!;y.  i;r,L{frthe  n^r:[:i'  ;:i :;:.  .■ 
(hnnw,  rin.y.  R>:!e  TTl'v.i;!  govern  :hfi 
1 1  lan'.ir.l  s';r=;:l  cf^i/rssslvf*  cpliCFis 

!^!ir.H  and  FJII.X  Rule  101' 1  vvi!i|-;o>c:n 
iH;  t;.!-:^e  practice  sfr^it  o!  ftxcp.';-,;vv 
)tions  tra-iintvs 

'1  hu  Ev{  !ia!!g!»  ho'icnts  t.':at  ti.-r 
oposet'  ru!?  chsngt-  is  consistto!  -Viiii 
'lion  f.  of  t|-:e  A':t.  in-g^nf}T-)\.  and.  in 
;rti<,i'!r.r  wiih  soi  ['r,r,  Bii.mt),  in  that  i! 
dpsigne;i  to  prevent  rTaiidui'jtit  and 
iir.ipu!"'.!  .e  a(  fs  n\.  '.  pta'  fict's.  as  v.xl! 
!  fo  prctc.t  investurs  ^ind  t!:e  p.;b!'t: 

ie.-KSt 

The  C'jtnmis'iion  find.-;  Ir.a!  the 
[   opostd  ri'lo  chanj^e  is  coiisi^tenl  wlsrs 

e  rtiqi:  =  rt-nients  of  th"  Ai  t  and  the 

k;s  and  rej^iiiatlons  thernsritier 
]  tplicablc  to  a  nationa!  .sp  nritif^s 
:  changp,  and,  in  partii.ular.  with  Viw 

quiremtrts  of  .Section  61b);s'.  <n  that  ii 

designed  to  protect  inve.st-irs  and  f!;c 
lljiblic  ;nlc;rest.<>  specifiraily.  the 
I  oposal  will  help  lo  clarify  the  FULX's 

tcs  by  deleting  the  phrase  "in  \iew  of 
I)  s  nnani.ial  resoMrces'  from  PHLX 

lie  1015.  so  that  PHLX  Rule  1015  wiil 
[iply  solely  lo  the  tr-.jH  pr3f!ii:e  .T-pr'  t 

excessive  optionr.  tradiiit:  and  PHLX 
I  lie  771  will  apply  to  the  finarcial 
a  J  poet  of  excessive  options  trading.  In 

;  proposal,  the  PMLX  states  that  the 
f  isnriul  responsibilitv  reference  in 
F   ILX  Rule  1015  has  bren  a  sourt  e  of 
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ii  ifa 
ii  I 
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^|l^rk.ct  RoR'.iiation  ('Division'  1.  Conimi'  sinn.  fiijicd 
ril  13.  Ivm.  Thisiihango  is  non•su(J.^ti^nlivp. 
PUl.X  RuIp  771  stales  that  "Nn  member,  mpnibcr 

of-|anizjlion.  partner  or  sto<  khnldpr  ll.erein  sholl 
■ct  on  inp  livth.ingr-  pardiiiscs  tsr  Sitlps  for  any 
:ount  in  which  hv  or  it  is  di.-ec:ly  or  iiidirw lly 
rr.slpd,  which  piirchasos  or  sales  are  excessive 
uiew  or  his  or  i!s  n.nanciol  resources  or  in  view 
he  marliel  for  such  scciiril\   " 
Telephone  conversation  berwecn  Edl;h 

milahan.  Attorney.  Pill  X.  and  Yvonne  Kr..!;c<!l, 
ff  Attorney.  Options  Hran(.h.  IiiviMon 

trtnmi.ssion.  on  April  26.  19'W. 
15  t   «C  78f(b:(5)(l't8Hl 


r.onfusir.n.  Beccu?o  PHLX  Ri;!'»  771, 
which  cpp!i»  s  \o  both  etjnities  and 
o^.tionn.  centc-ns  t'.e  same  rp.ni;ria! 
lepponsiLuify  provision  as  that 
provided  c-.rrrcnt !y  in  PHLX  Ru'^  1    : .". 
tiifi  Comr-ii-.^jon  Kvliev?  thiit  ic  is 
rcn'ional.ie  forthn  VVlJi  Jo  Ublcte  l)::- 
i-edundrr.l  hijerHial  respcnsi-'iMty 
r^.re'er^:.c  in  PHi:<  P-It!*  1C15  in  oidr.r  If 
elirr;inafe  confi;  ion.  Be':ausG  FHLX 
Rule  771  ."p;:;!!'*  U\  I.-  ih  cqui'.ii-  dj.J 
fjpiions.  the  prcp.:sa!  to  d-.I-.tc  tha 
lin.anci.!i  Hif.ponjibiUlv  referfnce  i.r-- 
VdLX  R  !s  IGl';  \.i\\  clarify  PHIJC  F 
i;J15  witf'.o'^t  a'::r\h'^  :!:c  si;b?t,-,;u;r' 
the  rilU.-s  prch  '•  i'ion  of  ex.  cs-:'.  c 
ci;»iop=.  'red;!!i:.  Iny-jddition.  t!.e 
(.'vin.in;:.vs;v--r>  te);ev':s  thai  ih'r!  iiicrv.-. 
clarity  of  PHLXR-iie  1OT.5  uiilh-;-.  i 
l-.'V-i'u'M-  cG<;ipi'r-5{  s  v.ith  t.he  r';!i!.' 

Iti;'s  T?>ereTore  Ordf T'>d',  p  jrf:.»an?  ?c 
•   f.Jien  i<^iL'''2)  cf  the  Ads  that  th« 
i-i-npo.sec;  njie  ohc».,;;i  (SR-PKlX-** 
ftl)  iaaj.proved; 

I'or  •>•,•  Cv.  .:,r:.i:s;i.n.  by  :!:•'•  Ti.  is:.,::  >) 
M-iiki'f  K' s;j;i,ti'.,n  f-'.'.:si»,i:5t  !o  !'','■•;;'••{} 
iii.'thfiiri; ,  " 

Margaret  n.  Met  ari.r.i. 

/.Vp;}.  }•  .<>f  <  TtiSnry. 

IFR  D«.<.  <J4-ll<*t.-0  ;  '■    : 

EiLM«(G  Cdf  tC^O-O^-'H 


tssusr  DeSislir.g,  Nc  ..:s  of  App;c?tior( 
To  W!trar?\v  Frfci  L:of:ngi  a.-^d 
Pegistiaiion:  tUri:med.  Inc..  Ccrpirory 
Stock,  S0.25  Prr  Value)  F-;e  No.  ',- 
11003 

W.-.y  10,  Mm. 

IJnim-d.  Inc.  fCcinpany  "j  hus  filed 
an  cupli;,a)ion  with  the  Securities  and 
Ex<  hanvf  Cc;nniissio!i  ("Co!nTn"s>;o!V} 
pursuant  to  section  12(d)  cf  the 
Sec'iirittfj  ExchaHfje  Act  cf  19:i-?  { '  ■"   '") 
and  RnJe  12d2-2(d)  iiromulpattd 
thereurcer,  to  wi'ho.-aw  ttie  above 
specified  security  from  listing  and 
registration  on  the  Chicago  Stock 
Exchange,  Inc.  C  CHX"). 

■»  he  reason.-  aileged  in  \hr  app!ii,.-it'on 
for  w  ithdrawing  I:.;,  security  Iro.-r, 
lisMngar.d  r'y.;i  strati  on  include  th.- 
following: 

A.  cording  to  the  Corprnv,  its  Doird 
of  Directors  (the  "Board")  unanimously 
approved  resolutions  on  Mav  2.  1094.  to 
Withdraw  the  Company's  Common 
Stot.k  from  listing  on  the  CHX.  The 
Company  is  currently  listed  on  the 
National  Association  of  Securities 
Dealers  Automated  Quotations  Naticnr-l 
Market  System  ( "NASDAQ/N'MS ")  and 
does  not  wish  to  be  dually  listed.  During 
1993,  the  trading  volume'on  the  CHX 
was  zero. 


^ii^U.S.C.  7bs!biU)(i98:). 

••  17  CFK  200.'}0-3!a;;i2)  (VOhHI 


Any  iritere'^tiid  pcrcon  mv,  on  or 
\'v'2:-i  ju-.-if  1.  1094.  submit  by  iett;.rt- 
thi  Sei  rttai^  of  the  Set.uritif'.s  and 
E\chang»»  Coin.missicn.  450  Fif'h  >':  -t 
NW.,  VViishlngton.  DC  20549.  ficls 
b..;ar:rg. I. po.n  wlu'her  the  ;.p,.i;(.c;;on 
fa*;  be>  1  iradf!  in'acr.ord^nft;  with  tl. 
rnlr-:;  cfthc  cxchar..,;.'?  and  vJ;.al  ;•  ■  - 
i*  any,  'hvuld  ba  itnpc:-,rd  hv  tlie 
Con  .nisslcn  for  the  prctet  rir.ii  cl 
irvestors.  IheCon^iuN^ic!.  t  j.-i-,:    .. 
th"  i?:^.-:.-ij:'.ic.'.  Ri'hn.itled  }u  it.  wiH 
'-:-ne  ;:■»  triier  ;:ran'i:rjj  the  2pp!if  i.  :<;., 
■'  t?  e  .••.-.♦£  n^'.r-ti'.n*-d  ai;u'.-e,  unl-^^ 
'      .  rni.sf.icn  di'ti^-TJiic-s  : 
'  on  i':c  ri'.i'.-;r; 


.  in  t*-:!'  V 


K-1    ^     ;. 

iu>!3tr.e-i  G..Kr!.'. 

K    .    -^  I'V 


■5  .=;-■«  t- 


fssuer  DcSistirg:  *iot\Z5  of  Applicat'or 
To  V.i-hdrcvK  Frcm  Lisiina  ar.d 
Re5;stro'lic"!.  (Sunstate?  Corporaj,:'^ 
Commc.v  S*oc*..  ij0.3j"i  Par  Vi,!'j£; 
;C'  "^5  Ci  m^'ative  Pret*;r;ed  Stock.  S25 
Far  Vcijc;  F.se  No.  l-S'j'DO 

MhvU).  i  •-*'.'■?. 

S.:rstatn.sCi)rp'jr 
h.is  filed  >?n  ^pp'ii  -".ir.:  \'.  ■,:.  ij.r 
S<-(  uriiTis  ai;d  L\<  hiiniVComiTii-  -  ;  ^ 
(  'Coni;nir.si.>n  ■).  pur<-;!a!:t  t.j  <.i;ctirn 
12(i')  of  '..'se  Se(.  'iriiies  h"\c  han>;e  .•* 
l''i.>4  { "Ac  fj  and  Ru!e.]2d2-2i'11 
[.ron.;il;;ofed  therei:ndpr.  !o  v.  :'.ii,;r ... 
the  3hove  specif;',  d  >et  ur::'t^  ir^m 
listing  afi<i  n'gis'raticn  en  the  Ar.u-r: 
Sfo.'  f.  EM.han^f .  Inr..  ("An.t- \  j. 

TneTcsons  alkged  in  the  appl 
for  v.rtK<:r.T.ving  the.-e  sec.Tit.es  ire.-: 
list.i'g  c!:d  registration  int  ii;de  the 
fn!!owini,: 

Accordi!);^  to  tht'  Company.  ir<  Bo.'.-o 
ot  DiriHturs  (the  "Board")  iHun:ma<;>'. 
iipprov^d  3  resolution  on  |sn'.;an,'  It) 
l;Ki4,  to  withdraw  tht  Company's 
Comrrjcn  Stock  and  Prt-ferred  Stock 
from  li.sti'ig  en  the  Aincx  and.  instecri. 
list  such  Common  Stock  and  Preferrt-d 
Stot.k  on  the  National  Assoi  ialinn  of 
Se(  urities  Dealers  Autoniott-d 
Qiiolrtioiis/National  Market  Sx'itf  ;i  ■- 
("NASDAQ/NMS"). 

TliC  Company  believes  that  the 
NASDAQ/NMS  system  of «  ompi  :i:.^- 
market  makers  will  result  in  increasf  d 
visibility  and  sponsorship  for  its 
Common  Stock  and  S3. 73  Cu.'nulalivi 
Preferred  Stock  than  is  presently  the 
case  u  nh  the  single  spec  ialist  on  thf 
Aniex. 

The  Company  believes  that  the 
NASDAQ/N.MS  system  will  offer  the 
Company's  shareholders  a  broader 


25518 


Federal  Register  /  Vol.  59.  No.  93  /  Monday,  May  Ui.  1994  /  Notices 


market,  greater  liquidity  and  less 
volatility  in  quoted  prices  per  share 
than  is  presently  available  on  the  Amex. 

The  Company  beHeves  that  the  firms 
making  a  market  in  the  Company's 
Common  Stock  and  $3.75  Cumulative 
Prefeared  Stock  on  the  NASDAQ/MMS 
system  will  also  be  inclined  to  issue 
research  reports  concerning  the 
Company,  thereby  increasing  the 
number  of  firms  providing  research  and 
advisor^'  reports. 

Any  interested  person  may.  on  or 
before  June  1,  1994,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NVV..  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  and  order  granting  the  application 
after  the  date  mentioned  abo\'e,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commi.ssion,  by  the  Divi.sion  of 
Market  Regulation,  pursuant  to  deWigiitod 
authority. 
Jonathan  G.  Katz, 
Secrftary. 
[FK  Dt)c.  94-11796  Filod  5-13-94:  8:45  ami 
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SMALL  BUSiNESS  AOMiNISTRATION 
[Declaration  of  Disaster  Loan  Area  #2720] 

Rorida;  Declaration  of  Disaster  Loan 
Area 

Volusia  County  and  the  contiguous 
counties  of  Brevard,  Flagler.  Lake, 
Orange,  Putnam  and  Seminole  in  ttae 
State  of  Florida  constitute  a  di.saster  area 
as  a  result  of  damages  cau.sed  by 
thunderstorms  and  tornadoes  which 
occurred  May  3, 1994.  Applications  for 
loans  for  physical  damage  may  be  filed 
until  the  close  of  business  on  July  7, 
1994  and  for  economic  injur\'  until  the 
dose  of  business  on  Febniary  9.  1995  at 
the  address  listed  below: 
U.S.  Small  Business  Administration, 

Disaster  Area  2  Office,  One  Baltimore 

Place,  Suite  300,  Atlanta,  G\  30308 
or  other  locally  announced  lot:ations. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 
Homeowners  with  credit  avail- 
able elsewhere 

7  125 

Homeowners      without      credit 
available  elsewhere 

3.625 

Percent 

Businesses  with  credit  available 

elsewhere  — — 

7.125 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

■  able  elsewhere _ 

4.000 

Others  (including  non-profit  or- 

ganizations) wtth  credit  avail- 

abJe  dsev^iere 

7  125 

For  Econonmc  tnjury: 

Businesses  and  small  agricul- 

tural    cooperatives     without 

credit  available  elsewhere 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  272012  and  for 
economic  injury  the  number  is  826»2O0. 

(Catalog  of  Federal  Domt^stic  .Assistance 
Program  .\or.  5fl002  and  59008) 

Dated;  May  9. 1994. 
Erskine  B.  Bowles, 
AdministraloT. 

|FRD<k:.  94-11791  File<l  5-K1-94;  8:45  am) 
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[Declaration  of  Disaster  Loan  Area  i:2713] 

Missouri;  Declaration  of  Disaster  Loan 
Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  April  21  1994, 
•nnd  amendments  on  May  3, 1  find  that 
the  Counties  of  Cole.  Franklin,  Jefferson. 
Lincoln,  Pemiscot,  St.  Charles,  and  St. 
Louis  and  the  City  of  St.  Louis 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  severe  stornw;, 
tornadoes,  and  flooding  April  9,  1994 
through  May  5.  Applications  for  loans 
for  physical  damage  may  he  filed  until 
the  close  of  business  on  )une  21.  1994, 
and  for  loans  for  economic  injury  until 
the  close  of  bu.siness  on  January  23, 
1995  at  the  address  listed  below: 

U.S.  Small  Business  Admini.stration, 
Disaster  Area  3  Office,  4440  Amon 
Carter  Boulevard,  Suite  102,  Fort 
Worth.  Texas  76155 

or  other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  tlie  specified 
date  at  the  above  location:  Boone, 
Calloway.  Crawford.  Dunklin, 
Gasconade.  Miller,  Moniteau, 
Montgomery.  New  Madrid,  Osage,  Pike, 
St.  Francois,  St.  Genevieve,  Warren  and 
Washington  Counties  Ln  the  State  of 
Missouri:  Mississippi  County  in  the 
State  of  Arkansas:  Calhoun,  Jersey, 
Madi.son,  Monroe  and  St.  Clair  Counties 
in  the  State  of  Illinois;  and  Dyer  and 
Lake  Counties  in  the  State  of  Tennessee. 
The  interest  rates  are 


Percent 

For  Physica*  Damage: 

Homeowners  wtth  credit  avail- 

able elsewhere  ._ 

7.125 

Homeowners      wrttiout      credit 

available  elsewtiere 

3.625 

Busir^sses  with  aedit  available 

elsewhere  _ 

7.125 

Businesses  and  non-profit  orga- ' 

nizations  without  credit  avail- 

able elsewtiere  

4.000 

Others  (irKludmg  non-profit  or- 

ganizations) with  credit  avail- 

able elsewhere  » _.. 

7.125 

For  Ecor>omic  Injury: 

Business  and  small  agricultural 

cooperatives    wittx)ut    credit 

available  elsewhere 

4  000 

The  number  assigned  to  this  disasler 
for  physical  damage  is  271.306  and  for 
economic  injury  the  numbers  are 
824800  for  Missouri.  824900  lor  Illinois, 
826000  for  Arkansas,  and  826100  for 
Tennessee. 

(Catalog  of  Federal  Domestic  Assislamc 
I'rogram  Nos.  59002  and  59008  ) 

Dated:  May  5.  1994. 
Bernard  Ktilik, 

AssiKtant  Administwtnr  for  DisasUT 
Assistonne. 
jFK  Doc.  94-11791  Filed  5-i:!-94:  8:4.^  ami 

BILUNG  COOE  802&-01-M 

[License  No.  05/07-6083] 

Polestar  Capital,  Inc.;  Issuance  of  a 
Small  Business  Investment  Company 
License 

On  March  23.  1994.  a  notice  was 
published  in  the  Federal  Registpj-  (39 
PR  13755)  stating  that  an  application 
has  been  filed  by  Polestar  Capital,  Inc., 
200  Randolph  Drive,  Chicago,  Illinois 
60601,  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  inx-estnwnt 
companies  (13  CFR  107.102  (1994))  for 
a  Transfer  of  Ownership  and  Control 
and  Capital  Reorganization  of  Amoco 
\'enture  Capital  Company. 

Interested  parties  were  given  until 
close  of  business  April  22,  1994  to 
submit  their  comm.eiits  to  SB.\.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuiuit 
to  section  301(c)  of  the  Small  Business 
Investment  .^(.1  of  19.58.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SB.A 
has  approved  die  Transfer  of  Ownership 
and  Control  and  Capital  Reorganization 
of  Polestar  Capital,  Inc.,  under  the 
following  terms  and  condition?;, 
effective  April  29,  1994. 

(1)  At  this  time,  subject  to  numlwr 
two  (2)  below  and  current  regulations. 
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yclir  application  does  not  address  the  3 
f  m;ent  Preferred  Stock  Buy  Back 
F  rogram  or  the  Preferential  Payment 
r  istribiition  to  Amoco  Corporation 
CKmOCO"). 

(2)  No  distributions,  including  the 
FfL'ferential  Pa>Tiient  Distribution,  could 
\)  ■■•  made  to  any  shareholder  or  Amoco 

V  thout  full  repayment  of  the  accrued 
d  i  tidends  outstanding  owed  to  the 
Snail  Business  Administration  ("SEA") 
fo  •  your  outstanding  3  percent  Preferred 
Slx:k.  Provided  that  Polestar  Capital. 

Ij  1 ::.  ("PCI")  is  in  compliance  with  SBA 
ni^ulations,  after  the  payment  of  the 
a  ::rued  but  unpaid  dividends  owed  to 
SEA.  then  PQ  could  make  distributions 
t(  I  other  shareholders  and  to  Amoco  as 
hng  as  pa  had  the  ability  to  make 
a  Jditional  distributions  in  (xsmpliance 

V  ith  ail  SBA  regulations. 

3)  Once  the  final  regulations  were 
completed  for  the  Preferred  Sto{;k  Buy 
Back.  PCI  would  be  eligible  to  apply  ' 
u  r  der  the  then  current  existing 
n  ]!ulations.  PCI  could  not  request  terms 
o  •  conditions  tliat  were  utilized  in  the 
p   ot  program,  if  such  conditions  have 
b'in  changed  for  the  final  program. 
Aitioco  Corporation  has  indicated  that 
tl  (>y  do  not  desire  and  would  not  apply 
f{  r  the  3  percent  Preferred  Stock  Buy 
BK:k  Program  prior  to  the  actual  change 
o  ownership  and  control.  For  the 
p  irposes  of  the  3  percent  Preferred 
S  ock  Buy  Back.  PCI  would  agree  that  it 
<:n  lid  noi  claim  distressed  status  under 
tl  ((  Huy  Back  regulations. 

14)  Any  future  sale  or  conversion  of  a 
c(i  itrolling  interest  (50  percent  or  more 
o    ;he  common  stock)  of  the  common 
stack  of  PCI  would  continue  to  be 
subordinated  to  the  accrued  but  unpaid 
ir  lere.st  and  principal  of  the  Small 
B  jsiness  Administration's  ("SBA") 
oii;standing  3  perc:ent  Preferred  Stock. 
and  would  require  under  existing 
rtaiilation  SBA's  prior  approval. 

(C  .ftaiog  of  Federal  Domestic  Assistance 
I'll  gram  No.  59  011.  .Small  Biisiness 
Iiuijstmont  Companies) 

[lilted:  Md)  9.  1994. 
R( )  lert  D.  StUlman. 

A.  ■■:  odcite  Administrator  for  linesimant. 
IFh  Doc.  94-11792  Filed  ,S-i:{-94:  8:45am| 

Bll  4lNG  CODE  a02»-01-M 


DEPARTMENT  OF  STATE 
[Public  Notice  2004] 

Public  information  Collection 
Requirement  Sutjmitted  to  OMB  for 
Review 

AGENCY:  Department  of  State. 
ACTION:  The  Department  of  State  has 
iCMibniitted  the  following  public 


information  collection  requirement  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Redu<:tion  Act  of  1980.  44 
U.S.C.  Chapter  35. 

SUMMARY:  Public  Law  103-94.  effertive 
February  3. 1994,  authorized  the 
garnishment  of  salary-  of  Federal 
employees  for  unpaid  debts.  Under 
Executive  Order  12897.  the  Offioe  of 
Personnel  Management  was  delegated 
authority  to  promulgate  regulations  to 
implement  the  commercial  garnishment 
provisions  in  section  9  of  that  law.  OPM 
has  i.ssued  interim  regulations  which, 
among  other  things,  specify  the 
"minimally  required"  information  to 
accompajiy  legal  process  (5  CFR 
582.203).  The  law  also  requires  that 
priority  be  given  and  special  treatment 
be  pronded  for  garnishments  for  child 
support  and  alimonv  utnler  42  U.S.C. 
r.59,  661.  and  662.  the  information 
proposed  to  be  collected  on  the 
Department  of  State  form  DS-1932 
includes  the  minimally  required 
information  and  facilitates 
differentiation  between  t:onmiercial 
garnishments  and  those  for  child 
support  or  alimony.  The  following 
summarizes  the  infonnation  collection 
proposal  submitted  to  OMB: 

Type  of  request— New  collection 

Originating  office— Bureau  of  Legal 
Affairs 

Title  of  information  collection — U.S. 
Department  of  State  Garnishment 
.Application 

Form  No.— DS-1932 

Frequency — On  otxasion 

Respondents— Parties  seeking 
garnishment  of  employees'  .sa!ar\ 

Lstimated  number  of  respondents — 500 

Average  hours  per  response — 15 
minutes 

Total  estimated  burden  hours — 125 

44  U.S.C.  3504(h)  does  not  applv,  as 
no  rulemaking  is  being  conducted  in 
connection  with  this  information 
collection. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtaiiuKl 
from  Gail  J.  Cook.  (202)  647-3538. 
Comments  and  questions  should  be 
directed  to  (OMB)  Jefferson  Hill.  (202) 
395-3176. 

Dntod;  April  26,  1994. 
Patrick  F.  Kennedy. 

Asst>,Uint  SfcrctaryforAciniinistrntinn. 
IFR  Ddc.  94-11810  Filed  5-13-94:  K;4.S  yni] 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  May  6. 
1994 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Dorkpt  Number:  49539 
Dntffilfd:  May  4, 1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Siihjfct:  TC12  Reso/P  1581  dated  Mav 
3. 1994.  South  Atlantic  Resolution 
003m.  Summ.ary  Attached. 
Pmposfd  Effcciiv'p  Date:  June  1 .  lfK)4 
Dnckt-t  Number:  49546 
Datefilfd:  May  6. 1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC3  Telex  Mail  Vote  684. 
China-Japan  fares.  Amendment  to 
Mail  Vote 
Proposed  Effective  Date:  June  1. 1994 
PhvlHs  T.Kay  lor. 

Chief  Doctimentary Senices Division. 
irKDoi    94-11841  Filed  5-i:»-94;B.45  ami 

BILLING  CODE  491fr-U-P 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended  May 
6.1994 

The  following  Applications  for 
Certifitates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (see  14  CFR 
.302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  applic;ation.  Following 
the  .Answer  period  DOT  may  process  the 
application  by  expedited  prcK;edures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cau.se  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number:  49538 
Date  filed  :  May  4.  1994 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  June  1.  1994 
Description:  Application  of  Amerii;an 
Airlines.  Inc..  pursuant  to  section 
401  of  the  Act.  and  subpart  Q  of  the 
Act.  applies  for  renewal  and 
amendment  of  its  certificate  for 
Route  572  to  authorize  scheduled 
foreign  air  transportation  of 
persons,  property,  and  mail 
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bet  veen  the  ccterr.;i;Mi  points 

Hono:(i!v'./Srjn  Frnr.c  i.^t  o.Lc* 

Angeles  nnd  the  terr.in,-;!  pcii:: 

Sv'-'ney.  Auptralia. 
A  .'-Ac?  Su.nher:  A95AI 
Rateniid  May  4.  1^-14 
D;;? Dn'e  for .■i.is'vt-;.-,  C.  ;' ' j;".;'  '::>• 

y'>Py!jrc.':on'>.  or  Mo::^'n  .'..  yt(.dl'\ 

So- pi-:  June  1, 19<''4 
P;  <c:'-pili>n:  ApphcGt;...-".  r:  S.-.;.  ji^t. 

S.A,.  p'jr?;  jcnl  to  Miction  4tj2  of  l!ic 
-      Aft  r.ndsi:bpirtQcl:ht> 

rnrri.>r  p'-rmit  aut^^oi^.^i'vv  Skyi^es  to 
ptrform  p-i^sencer  cr  ...r;? r  «:i-iv:i:t 

S'.p.tt'S. 
r-r.yL'KT.  rai  jvf. 

ii  K  r   c  '-i-1 :8-i'!  I';'' 


Federal  Aviation  Aarr«in;s;ratlO'i 

Approvdl  of  F4?ise  Corr.p&tib'liry 
Proora-T.  OL.l'port-Ei'Cxi  R&:;iC-!<3' 
Airport  GjKpcrt.  ^:S 


AGcNCV:  Ftovra!  Av-.} 
Admi?iis:ruticn.  DOT. 
AC"nGN:-iij:(e. 


t>L!iv!MA?:frT'ie!\Jei.:'  A  i:i:.o:-: 
A'J.ninistroiicr.  (FAA)  r.n:icur}(  (s;l-, 
f.adinr^s  ou  the  noise  cor.ipatit-ilily 
prograiT;  subnut'cd  by  Giiifport-BDoxj 
Regiona)  Anport  Authority  under  the 
prov  i>;ons  ol  Title  I  of  the  AviViijon 
Sfifetv  ond-Ncise  Ahatvr.H'r!t  Act  of  l<i79 
(Pub.  L.  9f^l93)  and  14  CFR  part  150. 
These  tip.cii-.gr.  are  niade  ;ii  rt'cogiiition 
cf  the  desc"  ption  of  Federal  and 
nonfederal  ^e^po^FibiIitjes  in  Se:iate 
Kfport  No.  P5-52  {19^0).  On  .\*ay  21. 
i993.  th*?  Y.\.\  determined  that  the 
noi<^e  exposiire  maps  submitted  by 
Giilfpcrt-Biloxi  Regional  Airport 
Authority  under  part  150  were  in 
(oinpliancc  with  apphcal-le 
requirement.^.  On  Apr!!  1,  19P4.  the 
Administrator  approved  the  Gulfport- 
Biloxi  Reg.onal  Airport  noise 
(-ompatibility  program.  Most  of  ti't- 
n;r.om:nt:;ndat:ons  of  the  program  were 
appro\  ed.  ^vo  program  element  relating 
1o  new  or  revised  flight  procedures  for 
noise  abatement  were  proposed  by  the 
3'rport  operator  The  Gulfport-Bilo.xi 
Regional  Airport  Authority  has  also 
requested  under  part  150.  §  150.35(f). 
that  FAA  detennine  that  re\  ised  noi«e 
exposure  maps,  submitted  with  the 
noise  compatibility  program  and 
showing  noise  contovirs  as  a  result  of  the 
implementation  of  the  noise 
compatibility  program,  are  in 
compliance  with  applicatiie 
requirements  of  FAR  pai'.  i.'>0  The  FA.^ 


announces  its  dttfermir.::iion  that  the 
R'\  ised  noise  exposure  maps  for  t!:e 
Ci;lfport-B!loyi  Regio".."!  .Airport  for 
y;.ars  1992  and  1997.  submiMed  with  thi- 
roise  ccmpat:b>:ity  projjanj.  are  in 
ccinpliance  with  applii. ;;!■.•!« 
reqjirements  of  FAR  Pa-t  1">0  effective 
Apriil,l?;M. 

E.rrCTiVc  DA7=:  The  e^ficlive  d.i't  cf  thv 
FAA's  ipp'cva!  oi  the  G'.;!'pi-rt-B!io\i 
Re'^i'om!  Airpon  noi-;K  compcil'hility 
program  is  April  1.  VdjA. 
FOa  FCRTHEiq  :n?ORMaTION  COfiTACT: 
Flt;^n  E  ;..;y,  Fr:.?(:ip.'>I  7:ngir.ter. 
Ph,:.:;r:::  a-d  Kafi-iy.  lo.  \  :cn  Aiij^ons 
lli.striil  OL^icc,  12!)  Noith  ):n:ig*i!-b:'ie. 
Si:it».'  B.  lafk-T'i.  Missis'^ipp;  ."f^iit'ii- 
l";itS.  Drcwniciits  :cfretU;.K  this  FA  \ 
.;  "ion  may  be  n  \  iew  -^r!  ::J  li.s  <■!•-.' 
lojTitiOn 

S-JPPLEMc.STASYtS'^-?nM.AT!C'.':  11.  -. 
n.'itice  annouro^sy^hn*  'h<'  F.-V'^  Ins 
■  i-r  ;^.  its  ovc"-3!i  *;prc\  ;i)  t"  thf>  ii.,isj 
I  jmpafibiiity  pro;;riir.i  f.^rGulfport- 
Piloxi  Regional  Airport,  effective  .''ipril 
1,  l^<s4.  and  that  rrvised  ncise  e\posu'.-i 
i  .ips  for  thif^  same  .Tirpuri  c-e 
(1-  fermir.ed  to b-i  in  «.or;ip!:a;u:e  •..it''; 
.ippiicahle  roij.;;.-C:iv:>n;.^.  o'  FAF.  Fast 
15.1). 

A.  Under  ser;tlon  lt;4(a)  of  thc- 
A-.  iatior;  .Safnty  and  N'o'se  Abalemsn; 
A'  1  of  inro  ihcre.nri!*-  -  referred  to  as 
"the  Act"],  an  airpr.i'  i  perator  who  h.js 
previously  submitted  a  noise  exposure 
map  nM.y  submit  fe  the  FAA  a  noise 
(ompatibiiity  program  which  sets  forth 
the  measures  taken  or  p:.-.posed  by  thf 
airport  operator  for  the  reduction  of 
exisiing  noncompritiiile  land  uses  and 
prevention  cf  additional  noncompatible 
land  uses  within  the  area  co\e:ed  by  the 
noise  exposure  maps.  The  Act  recjiiires 
such  programs  to  be  tte\  eloped  in 
consultation  with  interested  and 
affected  parties  inchiding  local 
co.T.munities.  government  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  v.  ith 
Federc!  Aviation  Regul'itions  (F.\R)  Part 
150  is  a  local  program,  no!  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  w ith  respect  to  which 
measures  .should  be  recommendt  d  for 
action.  The  FA.\s  appro*,  al  or 
disapproval  of  FAR  Pa.rt  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act  and  is  limited  to 
the  following  determinations: 

1.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  ofTAR  Part 
150; 

2.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 


redu'.ing  existing  noncompatible  land 
uses:  artV.md  lhT>  .lirport  and  p.-tvenlin;:! 
the  introduciicn  oi  .additional 
ncaccunpatible  land  uses; 

3.  Prf.gr  im  nioasi.res  would  not  cr..;:ti^ 
t,  1  undue  bvrtlen  on  interjtr.tc  or  foreign 
rommsr::e,  unjustly  discriminatH  ai.|iinsl 
typ'-s  or  ci.is;,>;s  of  ueronuUticii  urb^'.. 
vinlnte  the  f'.'rms  of  ai.'p.'rt  grant 
a;',roements,  cr  irtrude  into  areaS 
prfter!jto..i  by  tiicT'tderal  Governmfi;; 
.-.Pd 

4.  Prc';rc;Ti  "..ensures  leK-Jlng  to  tlic- 
i!<,e  01  flight  procedi'res  can  be 
implemented  within  the  pe-riod  (.vtvs:r'd 
by  the  p'-ogtD;"j  withe  ;t  darcgfitWvj 
r.i'fv'ty.  a■Vl•^^;sely  a i fee ;'•:■•;:  th*J  el.'l':li::'i 
u"-?  and  !:■.:■  n.-fement  of  thi*  uavicnbie 
.'■  •.p.'ire  and  airtr'.Ticccritr"!  sys'e:--  s 
o'-  adverss'y  aif.'Cti  "i.^  othci*  pcvui.r.s  and 
f.  spai'.si1j.";iMs  ci  ti^e  Administrator 
pfeSt:rihed  by  l".^v 

5-pH.iiic  liiiiii^vii.  lis  w;th  rff^p;?;-;  U. 
FAA's  approval  Oi  r.iVuirport  "iiuse 
con;pa;ib;lily  pr.~'?-am  arc.daii'jealci.  .. 
FAR  pgrt  150,  §  i:.0.5.  Appicval  is  no! 
a  det Jrmin.^'ioi:  ro!!'.erning  tho 
.icceptabilily  cf  ;a;.d  uses  ur.dttr  Fesf'T.u 
s'lte  or  ioc^l  low.  Apr.vaval  dives  r.ot  h> 
ilsel)  r.onstiiuts  an  FAA  i.nnp' jmenling 
rclion.  A  reque.st  f;r  Federal  act'on  or 
approval  to  in'.plen.eut  speciHc  nois.! 
compa'iil.iiity  iiiea^jre*^  m.i}'  be 
required,  and  :v-\  vAA  dv*.ision  on  li;': 
request  may  r<:q'iire  an  e'lvironmenf.il 
asses.sment  of  the  p.-opo.sed  ac'ion 
Apjiroval  does  liot  constitute  a 
comrnifmenl  by  the  FAA  to  financially 
assi.st  in  the  implementation  oftne 
program  nor  a  dt'?ermiu.ition  thai  ali 
measures  covered  by  the  program  ar; 
eligible  for  g.^aiit-in-aid  funding  from  tlic 
FAA.  Where  fi  dera!  funding  is  soujjht. 
requests  for  project  grants  must  be 
submitted  to  the  FA.^  Airports  IJistrii  I 
Office  in  Jackson,  Missi.'.sinpi. 

Gulfport-Biloxi  Regional  Airport 
Authority  submitted  to  the  FAA  on 
October  16,  1901,  the  noise  exposure 
maps,  descriptions,  and  other 
documentation  produced  during  thy 
noise  compatibiiily  planning  study 
conducted  from  October  Ifi,  1991, 
through  October  5.  1993.  The  Gulfport- 
Biloxi  Regional  Airport  noise  exposure 
maps  were  determined  by  FAA  to  be  in 
compliance  with  applicable 
requirem.ents  on  May  21. 1993.  Notice  of 
this  determination  was  published  in  the 
Federal  Register  on  |une  7,  1993. 

The  Gulfport-Biloxi  Regional  Airport 
study  contains  a  proposed  noi.se 
compatibility  program  compri;>ed  of 
actions  designed  for  phased 
implementation  by  airport  man.ngenient 
and  adjacent  jurisdictions  from  the  date 
of  study  completion  to  the  year  1997.  It 
was  requested  that  the  FAA  evaluate 
and  approve  this  material  as  a  noise 
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<  c  mpatibilily  program  as  descrited  in 
s  i  ction  104(b)  of  the  Act.  The  FAA 
\  i  gan  its  review  of  the  program  on 
( k  ;tober  5.  1993.  and  was  required  by  a 
J I  ovision  of  the  Act  of  approve  or 
c  isapprove  the  program  within  180  days 
(' )  her  than  the  use  of  new  flight 
F  t  ocedures  for  noise  control).  Failure  to 
a  :  prove  or  disapprove  such  program 
\  ■  thin  the  180-day  period  shall  be 
c  t  emed  to  be  an  approvaJ  of  such 
F I  Dgram. 

rhe  submitted  program  contained 
proposed  actiorts  for  noise  mitigation  on 
a "  d  off  the  airport.  The  FAA  completed 
il !  review  and  determined  that  the 
ptoceduraJ  and  substantive 
P  y  juirements  of  the  Act  and  FAR  Part 
1 3  0  have  been  satisfied.  The  overall 
pr  )gram,  therefore,  was  approved  by  the 
/  (  ministrator  effective  April  1.  1994. 

Dutright  approval  was  granted  for  2 
nc  ise  abatement  actions,  3  remedial 
li  lid  u,se  strategies,  6  preventive  land 
USB  strategies,  and  5  implementation 
n.  tasures  of  the  specific  program 
f  ements. 

Noise  Abatement  Actions 

1.  Construct  1500'  runway  extension 
ut  the  north  end  of  Runway  13/31  with 
a  displacement  of  the  Runway  13 
Itinding  threshold  to  maintain  current 
threshold  position. 

2.  Establish  Preferential  North  Flow 
ranway  use  which  maximizes 
operations  on  Runway  31.  consistent 
vyith  wind,  weather,  traffic  and  other 
ofx-rating  conditions  as  an  informal 
runway  use  program. 

Land  Use  Strategies 

Remedial.  It  is  recommended  thai,  at 
tli((  discretion  of  the  Airport  Authority, 
tlt^  implementation  program  for 
a  leviating  incompatibilities  within  the 
7()-75  DNL  contour  be  continued  by  the 
Airport  Authority  rather  than  the  land 
owner  (a«  is  the  case  for  the  65-70  DNL 
contour) 

1  Acquisition  in  Fee  Simple.  39 
mobile  homes  in  the  65-70  DNL 
contour.  In  the  70-75  DNL  contour, 
there  are  13  mobile  homes 
recommended  for  voluntary  acx^uisition. 
In  the  DNL  75+  contour,  fee  simple, 
voluntar}-  acquisition  of  two  residential 
structures  is  recommended. 

2.  Acquisition  of  Avigation 
F(}iienients.  In  exchange  for  sound 
fitltinuation  (item  3.  below)  the 
CQiivpyance  of  an  avigation  easement  to 
the  airport  authority  would  be  required. 
For  those  homes  now  participating  in 
the  sound  attenuation  program  (and  for 
some  mobile  homes  (see  item  1,  above)), 
it  is  recommended  that  avigation 
eqsements  be  acquired.  In  addition,  the 
.\lrport  Authority  .should  request  that  an 


avigation  easement  be  provided  if  any 
change  in  zoning  or  land  use  is 
proposed  (from  compatible  to 
noncompatible). 

3.  Sound  Attenuation.  In  the  65-70 
DNL  contour,  for  three  churches  and 
one  sc:hool,  for  557  single-family  and  93 
muhi-family  homes.  In  the  70-75  DNL 
contour,  for  2  churches,  2  schools,  158 
single-family  homes  and  276  multi- 
family  homes. 

Preventive.  These  strategies  apply  to 
the  DNL  65  and  above  noise  contour. 

1.  Enactment  of  new  zoning, 
including  the  establishment  of  a  joint 
zoning  board. 

a.  Zoning.  The  local  jurisdictions 
(City  of  Gulfport,  Harrison  County,  and 
the  Regional  Airport  Authority)  should 
work  together  to  develop  a  plan  for 
proper  airport  zoning  ordinance  to 
comply  with  Part  150  noise  land  use 
compatibility  criteria. 

b.  Estabhsh  a  Jornt  Airport  Zoning 
Board.  Recommend  that  Chapters  of  the 
Mississippi  Code  be  amended  to  permit 
the  Joint  Airport  Zoning  Board  to  enact 
airport  zoning  regulations  for  areas 
impacted  by  airport  noise.  In  addition, 
the  GBRAA,  County  of  Harrison,  and 
City  of  Gulfport  should  estabhsh  a  Joint 
Airport  Zoning  Board  which  would 
enact  appropriate  zoning  in  the  areas 
surrounding  the  airport. 

2.  Easement  acquisition  of 
undeveloped  land.  These  easements 
would  be  structured  so  that  they  would 
prohibit  the  establishment  of  any 
incompatible  land  use  within  the  noise 
exposure  area  in  the  future.  Because  the 
FAA  does  not  participate  in  acquisition 
of  undeveloped  land,  in  fee  or  easement, 
regardless  of  the  noise  level  affet;ting  the 
area,  it  is  recommended  that  the  land 
uses  be  classified  in  accordance  with 
the  noi.se  levels. 

3.  Real  estate  disclosure.  Enactment  of 
a  voluntary  real  estate  disclosure  polic\' 
notifying  area  residents  of  the  potential 
for  aircraft  noise  impacts  within  the 
noise  exposure  area.  Jt  is  recommended 
that  local  developers  and  lending 
institutions  inform  potential  buyers. 

4.  Revised  building  codes.  Each 
jurisdiction  should  revise  the  building 
codes  to  require  noise  irisulating 
materials  be  used  in  the  construction  of 
structures  within  the  noise  exposure 
area.  These  standards  include  new 
construction  and  -would  be  imposed  on 
existing  homes  being  sound  attenuated 
within  the  DNL  65  contour  and  above. 

5.  Comprehensive  planning. 
Incorporation  of  the  study  findings  into 
the  lof;al  jurisdiction  comprehensive 
plans. 

6.  Enactment  of  an  environmental 
review  process.  Establish  an 
environmental  review  process  to  ensure 


that  proposed  development  within  the 
airport  noise  exposure  area  is 
compatible  or  that  appropriate  measures 
are  undertaken  to  achieve  compatibility. 

Implementation  Measures 

1.  Letter  to  Airmen.  A  Letter  to 
Airmen  would  be  an  appropriate 
mechanism  for  the  FAA  to  use  in 
communicating  ATC-related  noise 
abatement  measures  to  pilots. 

2.  Noise  Abatement  Bulletin.  A  Noise 
Abatement  Bulletin  would  be  an 
appropriate  mechanism  to  communicate 
the  noise  abatement  program  to  pilots. 

3.  Distribution  of  Materials.  The 
airport  should  provide  copies  of  the 
Letter  to  Airmen  and  the  Noise 
Abatement  Bulletin  to  the  military  and 
airlines  for  distribution  to  pilots  and  to 
FBOs. 

4.  Provision  for  Revision  of  Noise 
Exposure  Maps  and  Noise  Compatibilitv 
Program.  The  NCP  calls  for  revision  to 
the  NCP  and  to  the  NEM's. 

5.  Continuation  of  the  NCP  Adxisory 
Committee  as  a  Noise  Abatement 
Committee.  It  is  recommended  that  the 
airport  continue  the  advisory 
committees  as  a  noise  abatement 
committee. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  April  1, 1994. 

B.  The  FAA  also  has  completed  its 
review  of  the  revised  noise  exposure 
maps  and  related  descriptions 
submitted  by  Gulfport-Biloxi  Regional 
Airport  Authority.  The  specific  maps 
under  consideration  are  Figure  5-1, 
"Short-Term  (1992)  Noise  Abatement 
Contours  with  Existing  Off-Airport  Land 
Use,"  and  Figure  5-2,  "Long-Term, 
(1997)  Noise  Abatement  Contours  (1500' 
Runway  Extension  l.  -.  North  Flow 


Preferential  Runwa\ 
Off-Airport  Land  V^ 
submission.  The  F/ 
that  the.se  maps  fc 
Regional  Airport  c; 
applicable  requirenr 
determination  was  t 


e),  with  Existing 
in  the 
■  determined 
rt-Biloxi 
pliance  with 
:>.  This 
:  .e  on  April  1. 


1994.  FAA's  determination  on  an  airport 
operator's  noise  exposure  maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  cont^ned  in  Appendix  A  of 
FAR  part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information,  or  plans. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
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contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  maps  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  that  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  bv  the  airport  operator, 
under  §  150.21  of  FAR  part  150.  that  the 
statutorily  required  consultation  has 
been  accomplished. 

Copies  of  the  noise  exposure  maps, 
and  of  the  FAA's  evaluation  of  the 
maps,  and  copies  of  the  Record  of 
Approval  and  other  evaluation  materials 
and  documents  which  comprised  the 
submittal  to  the  FAA  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration, 
Jackson  Airports  District  Office,  120 
North  Hangar  Drive,  suite  B,  Jackson, 
Mississippi  39208-2306 
Mr.  Bruce  Frallic,  Executive  Director, 
Gulfport-Biloxi  Regional  Airport 
Authority.  14035-L  Airport  Road, 
Gulfport,  Mississippi  39501. 
Questions  on  either  of  these  FAA 
determinations  m&y  be  directed  to  the 
individual  named  above  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Si;u!hprn  R'-gion.  At.'jiitii. 
CeorRia,  May  4,  1994. 
Samue)  F.  Austin. 

^ta^,cge!■.  .Mhnta  Airporls  Dutricl  OiUce. 
|FR  Dor  94-11852  Filed  5-1.3-94,  8  45ar:-.l 
Billing  code  4Of0.i».M 


Notice  of  Intent  To  Rule  on  Request  To 
Amend  an  Approved  Application  To 
Impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
New  Orleans  International  Airport,  New 
Orleans,  LA 

AGENCY;  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on  a 
request  to  amend  an  approved  PFC 
applif  niion. 

summary:  The  FAA  proposes  tOfttKiuid 
i.o-.  )*-^  public  coniment  oi'i  tb^reqiu'si 


to  amend  the  approved  application  to 
Impose  and  Use  the  Revenue  from  a  PFC 
at  Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  May  31,  1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Guttery, 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASVV-610D,  Forth  Worth,  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Edward 
Levell,  Jr.,  Director  of  New  Orleans 
International  Airport  at  the  following 
address:  Mr.  Edward  Levell,  jr..  Director 
of  Aviation,  New  Orleans  International 
Airport,  Box  20007,  New  Orleans.  LA 
70141. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  wTitten 
comments  previously  provided  to  New 
Orleans  International  Airport  under 
§158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ben  Guttery,  Federal  Aviation 
Administration,  Southwest  Region, 
.■\irports  Division,  Planning  and 
Programming  Staff,  ASVV-610D,  Forth 
Worth.  Texas  76193-0610,  (817)  222- 
5614. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  request  to  amend  the 
application  to  impose  and  use  the 
revenue  from  the  PFC  at  New  Orleans 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  end 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
On  April  28,  1994,  the  FA.^  received 
the  request  to  amend  the  application  to 
impose  and  use  the  rcver.ue  from  a  PFC 
submitted  by  New  Orleans  International 
Airport  within  the  requirements  of 
§  158.37(b)  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  amendment 
no  later  than  August  26, 1994. 

The  following  is  a  brief  oven  iew  of 
the  request.  Amend  original  project 
financing  plans  to  account  for  the 
issuance  of  tax  exempt  bonds  secured 
by  and  payable  fror.)  PFC  revenues: 


Proposed  increase  in  the  total  estimated 
PFC  revenue:  From  $77,800,382.00  to 
$193,889,875.00,  and 
Proposed  charge  expiration  date:  From 
April  1.  2000  to  December  31,  2024 
(for  30  year  bond  coverage).  However, 
the  actual  charge  expiration  date  is 
expected  to  be  April  15,  2008. 
Any  person  may  inspect  the  request 
in  person  at  the  FAA  office  listed  above 
under  FOR  FURTHER  INFORMATION 
CONTACT  and  at  the  FAA  regional 
AirfKJrts  office  located  at:  Federal 
Aviation  Administration,  Southwest 
Region,  Airports  Division,  Planning  and 
Programming  Staff,  ASVV-610D,  2601 
Meacham  Blvd..  Forth  Worth.  Texas 
76137-4298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  New  Orleans 
International  Airport. 

Issued  in  Forth  Worth,  Texas  on  April  28, 
1994. 

|ohn  M.  Dempsey. 
Manager.  Airports  Division. 
|FR  Doc.  94-11853  Filed  5-13-94;  8:45  dm) 
BILLING  CODE  491»-13-M 


Federal  Highveay  Administration 

Environmental  Impact  Statement; 
Benton/Hickory/Dallas  Counties, 
Missouri 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  project  in 
Benton,  Hickory,  and  Dallas  Counties  in 
Missouri. 

FOR  FURTHER  INFORMATION' CONTACT: 
Mr.  Donald  Neumann,  Fe^ieral  Highway 
Administration,  P.O.  Box  1787,  fefferson 
Citv,  MO  65102,  Telephone  Number 
314-636-7104;  or  Mr.  Bob  Sfreddo. 
De<;ign  Engineer,  Missouri  Highway  and 
Transportation  Department.  P.O.  Box 
270,  )efferson  City,  MO  65102, 
Telephone  Number  314-751-2876. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Missouri  Highway  and  Transportation 
Department  (MHTD).  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  build  a  four  lane 
relocation  of  L'.S.  Route  65  in  Benton, 
Hickorj',  and  Dallas  Counties  in 
Missouri.  The  improved  highway  would 
have  a  positive  economic  and  social 
impact  on  the  Lake  of  the  Ozarks  region 
by  providing  traffic  relief,  increased 


mobility,  and  enhanced  social  economic 
opportunities. 

1.  The  proposed  highway  project 
begins  in  Benton  County  near  the  Route 
MM  Junction  at  Warsaw,  and  proceeds 
southward  through  Hickory  and  Dallas 
Counties.  It  ends  1.0  miles  north  of 
Rc|ute  EE  near  Buffalo.  Missouri.  The 
to|al  project  distance  is  47.9  miles.  The 
prdposal  will  provide  partial  relocation 
of  U.S.  Route  65  through  the  Lake  of  the 
O^arks  and  Pomme  de  Ten-e  Lake 
re<;jon.  The  proposed  project  will 
in  -Dive  grading,  paving,  and  bridges  for 
a  f  iur-lane  relocation  with  freeway  right 
of  \\a\  for  the  entire  length  of  the 
project.  Interchanges  will  be  provided  at 
or  tiear  major  arterial  crossroads. 

U  Alternatives  currently  under 
CO  isideration  include  "build" 
alternatives,  the  '"no  build"  alternative. 
m{ ;  s  transportation  alternatives,  and 
upgrading  of  existing  facilities. 

:i  To  date,  preliminary  information 
ha  i  been  furnished  to  local  officials, 
legislators,  and  other  interested  parties. 
Prt  '^enta'tion  of  the  concept  has  boon 
made  at  the  local  level  and  input 
received.  The  scoping  process  has  been 
ini:(ated  with  Federal.  State,  and  local 
agt  Ucies.  Further  public  hearings  also 
wi  t  be  held.  To  ensure  that  the  full 
rar  ^e  of  issues  related  to  this  proposed 
actifin  are  addressed  and  all  significant 
iss  IBS  identified,  comments  and 
sutiestions  are  invited  from  all 
int  "Tested  parties.  Comments  and 
questions  concerning  this  proposed 
act  tn  and  the  EIS  should  be  directed  to 
the  FHWA  cr  the  Missouri  Highway  and 
Tn  asportation  Department  at  the 
4^(  resses  provided  above. 

U^ued  on  Apr'l  18.  1904. 
Oorlald  Neumann, 
Pr(^b|-ofn  Engineer.  Jefferson  City. 
(FKiDoc    94-n81.-»  Filed  5-13-94:  8:45  an-.l 
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BILLING  CODE  4910-22-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

.\l.iy6.  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public  . 

infotmation  collection  requiremont(s)  to 
0\|8  for  review  and  clearance  under  the 
Papienvork  Reduction  Act  of  1980, 
Putjiic  Law  96.-511.  Copies  of  the 
subm;ssion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Offiper  listed.  Comments  regarding  this 
infcmiation  collection  should  be 
addressed  to  the  OMB  reviewer  lisled 
and  to  the  Treasury  Department 


Clearance  Officer.  Department  of  the 
Treasury,  Room  2110.  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0805. 
Form  Number:  IRS  Form  5472. 
T}T}e  of  Review:  Extension. 
Title:  Information  Return  of  a  25% 
Foreign-OwTied  U.S.  Corporation  or  a 
Foreign  Corporation  Engaged  in  a  U.S. 
Trade  or  Business. 

Description:  Form  5472  is  used  to 
report  information  about  transactions 
between  a  U.S.  corporation  that  is  25% 
foreign  owned  and  a  foreign  corporation 
that  is  engaged  in  a  U.S.  trade  or 
business  and  related  foreign  parties.  The 
IRS  uses  Form  5472  to  determine  if 
inventory  or  other  costs  deducted  by  the 
U.S.  or  foreign  corporation  are  correct. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  75.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping:  17  hr..  13  min. 
Learning  about  the  law  or  the  form:  1 

hr..  41  min. 
Preparing  and  sending  the  form  to  the 

IRS:  2  hr.,  3  min. 
Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,571.250  hours. 
OMB  Number:  1545-0996. 
Regulation  ID  Number:  EE-1 13-82 
NPRM. 

Type  of  Review:  Extension. 
Title:  Required  Distribution  From 
Qualified  Plans  and  Individual 
Retirement  Plans. 

Description:  The  proposed  regulations 
provide  rules  regarding  the  minimum 
distribution  requirements  applicable  to 
section  403(b)  contracts  and  accounts. 
Such  minimum  distribution  rules  do  not 
apply  to  benefits  accrued  before  Januarv 
1.1987. 

Respondents:  State  or  local 
governments.  Non-profit  institutions. 
Estimated  Number  of  Respondents/ 
Recordkeepers:  8.400. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  36  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  8,400  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571.  illl  Constitution  Avenue. 
N.W..  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880.  Office  of  Management 
and  Budget.  Room  3001.  New  E.xecutive 
Office  Building.  Washington.  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer 
|FRDo(.  94-11756  FiU-d  5-13-94:  8:45  ami 
BILLING  CODE  483(M)1-P 


Internal  Revenue  Service 

Information  Reporting  Program 
Advisory  Committee;  Open 
Membership  Application  Period 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Announcement  of  Open 
Membership  Application  Period  for  the 
Information  Reporting  Program 
Advisor}-  Committee. 


summary:  In  1991  the  IRS  established 
the  Information  Reporting  Program 
Advisory  Committee  (IRPAC).  The 
primar>-  purpose  of  IRPAC  is  to  provide 
an  organized  public  forum  for 
discussion  of  relevant  information 
reporting  issues  between  the  officials  of 
the  IRS  and  representatives  of  the  payer 
community.  IRP.AC  offers  constructive 
observations  about  current  or  proposed 
policies,  programs,  and  procedures,  and 
when  necessar>-.  suggests  ways  to 
improve  the  operation  of  the 
Information  Reporting  Program.  IRP,-\C 
is  currently  comprised  of  18 
representatives  from  various  segments 
of  the  private  sector  payer  communitv. 
Four  of  these  appointments  to  IRPACf 
will  expire  at  the  end  of  1994. 
Additional  members  will  be  selected  for 
two-year  terms  beqinnin^  in  January 
1995. 

DATES:  Completed  questionnaires 
should  be  received  by  IRS  no  later  than 
June  30.  1994.  Applications  received 
after  this  date  will  not  be  considered. 
An  acknowledgment  letter  will  be  sent 
upon  receipt  of  each  application. 

ADDRESSES:  Internal  Revenue  Service. 
CP:EX:I:P.  1111  Constitution  .Avenue. 
NW..  Room  2013.  Washington.  DC 
20224. 

FOR  FURTHER  INFORMATION  CONTACT:  Kate 
LaBuda  at  202-622-3404  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  IRPAC 
reports  to  the  Executive  Director. 
Information  Reporting  Program  (IRP). 
who  is  the  executive  responsible  for 
information  reporting  and  is  charged 
with  its  system-wide  planning  and 
improvement.  IRPAC  is  instrumental  in 
providing  advice  to  enhance  the  IRP 
Program.  Increasing  participation  by 
external  stakeholders  in  the  planning 
and  improvement  of  the  tax  system  will 
help  achieve  the  goals  of  increasing 
voluntary  compliance  and  reduction  of 
burden.  IRPAC  members  are  not  paid  for 
their  time  or  services,  but  consistent 
with  Federal  regulations,  they  will  be 
reimburstid  for  their  travel  and  lodging 
expenses  to  attend  a  two-dav  meeting 
twice  each  year 
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The  IRS  is  interested  in  representation 
from  different  areas  of  the  payer 
community  (e.g.,  real  estate,  property  & 
casualty  insurance,  small  business, 
corporate  compliance,  software 
development,  employee  plans,  and  state 
&  local  government,  etc.).  Anyone 
wishing  to  ue  considered  for 
membership  on  IRPAC  should  so  advise 
the  IRS.  Please  complete  the  following 
questionnaire  and  forward  it  to  Ms.  Kate 
LaBuda  of  the  IRP  Planning  Staff,  at  the 
address  below. 

Diltfii:  April  J').  I't'M. 

Appro\'eti: 
|ohn  Devlin, 

Exeiutivf  Di ret  tor.  Information Rfportinii 
Progruin. 

Information  Reporting  Program 
Advisory  Committee 

Menihcrship  Application  Qut^stionnnin' 

The  follo\ving  questions  must  bt? 
answered  by  anyone  interested  in 
becoming  a  member  of  the  Information 
Reporting  Program  Advisory  Committee 
(IRPAC).  Applications  must  be  received 
in  that  office  by  June  30,  1994.  Those 
received  a''  t  this  date  will  not  be 
considered.  All  applications  received 
will  be  acknowledged.  Questions  should 
be  directed  to  Kate  LaBuda  at  202-622- 
3404,  and  your  reply  should  be  returned 
to:  Ms.  Kate  LaBuda.  CP.EX;1;P. 
Information  Reporting  Program 
Planning  Staff,  Internal  Revenue 
Service,  Room  2013. 1111  Constitution 
Avenue.  NW.,  Washington,  DC  20224. 

1.  N.imo: 

2.  Titl«:  — 

■i.  Compiiny  or  Orgiinization  Name!;    

4.  Business  Address: 

5.  Busint'ss  Phono:  

h.  Fax  N'umbrr:    

7.  Home  Address:    

8.  Home  Phone:    


3.  If  you  are  applying  on  behaif  of  iin 
organization  or  association  other  than  your 
employer,  please  state  the  name,  and 
address  of  that  ornnnizafion.  Also,  provide 
a  letter  of  reference  from  that  organization 
stating  th  f  vou  are  nominated  on  thi-ir 
behaif  Tiiis  letter  should  contain  the  name 
of  a  contact  and  this  contacts  phone 
number. 

10.  List  proft'ssionat  credonliais  (f.g  .  I'h.D., 
{;PA.  Enrolled  Ag>'nt.  Attorney. 
Accountant,  etc.) 

11.  Check  the  one  segment  of  the  Information 
Kepwrting  Program  (IRP)  payer  c  ommunitv 
to  which  the  organization  that  you 
represent,  and  your  experience.  im>sl 
closely  relate: 

.  Large  Financial  Institution 

Small  Financial  Institution 

Real  Estate 

Transmitter'Fonris  Devc-iopi  r 

Software  Deveiopi-r 

Insurance:  IVopertv  .v  Ci-u.iltv 

Insuraiue:  Lifi' 


Securities 

Mutual  Funds 

Pa\Toll 

State  &  LtK.al  Government 

Corporate  Compliance 

Small  Business  Compli.inc  e 

Public  Accounting 

Employee  Plans 

.  Trust  Company 

Corporate  Transfer  Agent/Utilities 

Other  (Please  specify. . ) 

12.  List  the  number  of  years  of  IRP-related 

t;xperience  you  have,  and  specific  sources 

of  this  IRP  expKjrience.  (Account  for  all 

vears  of  IRP  experience  claimed.) 
i:j.  Identify  organizations  to  which  you 

belong  and  any  relevant  leadership 

positions  you  have  held. 

14.  List  any  previous  IRS  cmployTnent 
(please  st.ite  position/s.  title/s.  and  length 
of  time  in  each  position): 

15.  Please  propose  two  topic  ideas  that  you 
feel  would  be  appropriate  for  discu.ssion  by 
IRPAC.  Include  a  short  description  (two 
sentences)  of  each  topic. 

The  Following  Three  Items  An-  Kequired 
for  an  FBI  Name  O.ei.k. 

16.  Date  of  Birth:      

17.  Place  of  Birth:    

18.  Other  names  ever  used;  


The  Following  Items  Are  Required  for  .in 
IRS  Tax  Check.  (Please  Note  That  a  Tax 
Check  Is  Not  a  Tax  Audit.) 

1  hereby  authorize  the  Internal  Roviuiuc 
Service  to  perform  the  standard  Fe»lerid 
Advisorv  Committee  member  tax  check, 
(pursuant  to  26  U.S.C.  6103;  .■>  U.S.C.  1303; 
Executive  Orders  9397.  11222.  10450;  CFR 
.5.2;  31  CFR  Part  O.  Treasury  EK-partment 
Order  Nos.  82  (Revi.sed)  and  150-87)  and  to 
provide  this  information  to  the  Assistant 
.Secretiiry-  (.■Xdministration)  of  the  Treasury 
Department. 

I  undi^rstand  that  the  purp<ist!  of  sik  h  t.ix 
chi'(  k  and  income  tax  Fding  record  check  is 
to  promote  public  confidence  in  the  integrity 
of  the  Treasury  Department  and  its 
administration  of  the  Federal  tax  system.  I 
have  been  advised  that  my  Social  5»<>curity 
Numlx^r  is  required  to  identify  my  tax 
re(.ords  accurately.  I  al.so  undt;rstand  that  this 
tax  check  must  be  completed  prior  to  my 
appointment  to  this  Federal  Advisory 
("ommitfee  and  I  hereby  voluntarily  provide 
the  following  information: 
19.  Social  .St^ciu-itv  Number:     


terminate  any  and  all  such  agencies  prior  to 
beginning  your  tenure  and  will  provide 
appropriate  verification  therefor,  and  (2)  you 
will  immediately  resign  from  IRPAC  if  you 
become  such  an  agent  at  any  time  during 
vour  term. 

Certification 

23.  I  certify  that,  to  the  best  of  my  knowledge 
and  belief,  all  of  my  statements  are  true, 
correct,  complete,  and  made  in  good  faith. 
I  also  agree  to  the  background  checks  set 
forth  herein. 

Signature 

Dale 

|FR  Doc.  94-11757  Filed  5-13-94:  8:45  .in| 
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20.  Spouse's  name  and  S.SN  (if  marriivJ  and 
filing  jointly):   

21.  Name(s)  and  address(es)  under  which  tax 
returns  were  filed  for  the  past  threi;  years.    — 

The  Following  Ittun  Is  Required  Because  of 
the  Fonugn  Agc^nts  Registration  Act  (FAR.M. 
as  Amendiul. 

22.  I  presently .nn  /  . am  not 

p'quiri'd  to  register  as  an  agent  of  a  foreign 
print  ipal  under  FARA.  as  amended. 
NOTE:  Pursuant  to  18  IIS.C.  six..  219.  an 

individual  who  is  required  to  register  as  an 
agent  of  a  foreign  principal  under  FARA  is 
prohibitird  from  ser\'ingon  IRPAC.  By 
executing  this  questionnaire,  you  agree  that 
(1)  if  you  are  required  to  n-gister  as  an  agent 
of  a  foreign  printipal  under  the  F.ARA  l)efon' 
vour  term  ( (tnuneiK  rs  on  IRP.\(;.  \<iu  w  III 


UNITED  STATES  INFORMATION 


AGENCY 


r 


Culturally  Significant  Objects  Imported 
for  Exhibition 

Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359,  March  29,  1978), 
and  Delegation  Order  No.  8.5-5  of  June 
27,  1985  (50  FR  27393,  July  2,  1985),  I 
hereby  determine  that  the  obje<;ts  to  be 
included  in  the  exhibit.  "The  American 
Indian  Parfleche:  A  Tradition  of 
Abstract  Painting"  (.see  li.st),>  imported 
from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  .States,  are  of  cultural 
signifii:an<:e.  These  objects  are  iinporteil 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  al.so  determine  that  the 
temporary  exhibition  or  di.splay  of  the 
listed  exhibit  objects  at  the  Des  Moines 
Art  Center.  Des  Moines.  Iowa  from  on  or 
about  May  28,  1994  to  on  or  abo.it 
August  7.  1994,  is  in  the  national 
interest. 

Public,  Noti(.e  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  Mav  11.  1994. 
Les  I  in, 

CtHrifnil  dntinsfi 

|FK  DtK;,  94-11854  Filed  5-13-94;  8:45  .inil 
BILLING  CODE  8230-01-M 


'  A  copy  of  this  list  may  tx"  obtained  by 
i.ontraclinR  Mr.  Paul  W.  Manning  of  !tie  Otfirei.f 
the  ("Ffi:i<?riil  (^oun.sel  of  I'SIA.  The  lelephone 
nun-.tx-r  i.s  202/6 1 9-6B29.  ijnd  the  ailiiress  is  roi)m 
700.  U.S.  Infonration  Agency.  'iOt  Fourth  Stn-ei. 
S\V  ,  U'.isj;i:!t;rim,  IK;  J0547. 
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Culturally  Significant  Objects  Imported 
for  Exhibition 

Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  (79  Stat.  985.  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27.  1978  (43  FR  13359.  March  29.  1978). 
aixd  Delegation  Order  No.  85-5  of  June 
1985  (50  FR  27393.  July  2. 1985).  I 
hejrbby  determine  that  the  objects  to  be 


included  in  the  exhibit.  "Dali:  The  Early 
Years"  (see  list).'  imported  from  abroad 
for  the  temporar>'  exhibition  without 
profit  within  the  United  States,  are  of 
cultural  significance.  These  objects  are 
imported  pursuant  to  a  loan  agreement 
with  the  foreign  lenders.  I  also 
determine  that  the  temporary  exhibition 

'  A  copy  of  this  list  mdv  be  obtained  bv 
contacting  Mr.  Paul  W.  Manning  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202/619-6827,  and  the  address  is  room  700.  U.S. 
Information  Agency.  301  Fourth  Street  S\V.. 
VVashington.'lX;  20547. 


or  display  of  the  listed  exhibit  objects  at 
the  Metropolitan  Museum  of  Art,  New 
York.  New  York  from  on  or  about  June 
28.  1994  to  on  or  about  September  18. 
1994.  is  in  the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  May  11.  1994. 
Les  Jin. 

Ceneml  Counsel. 

IFR  Doc.  94-11H5S  F;le.i  5-13-'t4.  8:4.5  ami 
BILLING  CODE  8230-0 1-M 
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Sunshine  Act  Meetings 


F^eral  RegLster 

Vol.   5!).  No.  <>:j 

M«in(ia\..  Miiv   IB,   1 ')«.)•» 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FARM  CREOiT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Amendment  to  Stmshine  Ad  Meeting 

SUMMARY*  Pursuant  to  the  Government 
in  the  Su.ishine  Act  (5  U.S.C. 
552b(e)(3;-),  the  Farm  Credit 
Administration  gave  notice  on  .May  4. 
1994  (59  FR  23094)  of  the  spet  iai 
meeting  of  the  Farm  Credit 
Adminislr  'ion  Board  (Board) 
scheduled  for  May  5,  1994.  This  notice 
is  to  amend  the  agenda  by  adding  an 
item  to  the  open  session  of  that  meoting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4003,  TDD  (703)  883-4444. 

ADDRESSES:  Farm  Credit 
Administration,  1501  Fann  Credit  Drive, 
McLean,  Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  were  open  to 
the  public  (limited  space  available),  and 
parts  of  this  meeting  were  closed  to  the 
public.  The  open  session  of  the  agenda 
for  May  5.  1994,  is  amended  as  follows: 


OPEN  SESSION* 

2.  Other 

a.  Proposod  joint  MLS  Vi^nture  Bnfwtfn 
AgAmerica,  FCB  and  CoBank. 

Dated:  May  11,  1M4. 
Curtis  M.  Anderson, 

Secretury;  Farm  Credit  Adniinistr^ition  Board. 
IFRDoc.  04-11908  Fil(!d  5-12-94;  10:16  Hm| 

BtLLING  CODE  6T05-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:06  a.m.  on  Wednesday,  May  11, 
1994.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Application  of  Jefferson  FiniiTal  Savings 
and  Loiin  Association  of  Morristown, 
Monistown.  Tennessee,  a  proposed  new 
federally  chartered  stock  savings  asso(  i.ition 
for  Federal  deposit  insurance. 

RoconimeiKiation  with  resptnf  to  initiatinj> 
certain  administrative  enforienient 
proceedings. 

Matters  rel.iting  to  the  (".r>rpnration's 
corporate  activities. 


'.Session  (;lo-.i'ii — tM-nipl  p.irs,:., 


■ta'->  y  Si: 


Reports  of  the  Office  of  Inspector  (Jener.d. 
Personnel  matters. 

In  calling  the  meeftng,  the  Board 
determined,  on  motion  of  Director 
Eugene  A.  Ludwig  (Comptroller  of  the 
Currency),  seconded  by  Director 
Jonathan  L.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  concurred 
in  by  Acting  Chairman  Andrew  C.  Hove. 
Jr.,  that  Corporation  business  required 
its  consideration  of  the  matters  on  less 
than  seven  days'  notice  to  the  public; 
that  no  earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  obsi>r\  ation: 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authoritv  of  subsections  (c)(2),  (C)(4), 
(c)(6),  (c)(8).  (c)(9)  (A)(ii).  (c)(9)(B).  and 
(c)(10)  of  the  "Gov»jrnment  in  the 
Sunshine  Act"  [5  U.S.C.  552b  (( )(2). 
(<;)(4),  (c)(6).  (c)(a).  (c)(9)  (A)(ii). 
{c)(9)(B),and(()(10). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street,  N.W.,  Washington.  D.C. 

Dated:  M.iy  11,  1994. 
FediT.d  Deposit  lnsur;iiu  e  (;orp<)riitiou. 
Paiti  C.  Fox, 

Al  tinii  Deputy  E.secuttve  Secretary. 
VH  Due.  <n  11900  Filed  5-12-04  10:1  )  .,:;,[ 
BILLING  CODE  67t4-01-M 
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Monday 
May  16,  1994 


Part  II 


Department  of 
Education 


Notice  of  Proposed  Funding  Priority  for 
FY  1994-1995  for  the  Knowledge 
Dissemination  and  Utilization  Program 
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If'.  199-4   /  \'otia>s 


DEPARTMENT  Or  EDLCATiON 

K2iion-3!  Jn3l!!'Jte  or  D;s5bi!:^^  and 
RehabilitatJor.  Research 

AGrNCY:  Department  ff  EJucctit.;}. 
AC'iOli;  Nctice  cf  a  propn.  od  funding 
pr;;>ri;y  for  fi^al  ynars  r:<;4-lpfi5  for 

Utihzp.'ion  Trogram. 

SliMVArSY:  The  .Sr^cietc.-^'  propnc- s  a 
fiindjnj;  pricr'^y  fcr  th^'  K;i!,vvlo,i^:p 
Disspnvii-.aticp  :i."d  L'-.i'izi'.ian  (D.\i  ■} 
rrup.nn'}  undr,r  the  r.'ati<,:!:.3 1'^^til'jtl;  en 
DiiP.l)i!Ity  and  Pohrbllr-.ttiMii  R-sr-.^rch 
(NIDRRrfor  r.sr.ai  ysars  lOiN.-lCiQS.  The 
SncT'-rlP-ry  Uikcs  thi-'  acrcn  to  t;isurc  tr.Mi 
rt>hc:l':li*;!tio:'.  kncw5Hdj.ec>  r. -rated  Lx;-.) 
projects  and  rcntf-rs  furjd-.  a  by  NilJKfl 
and  Lith«;"s  is  utilized  f;:l;_.  »-.'!  in. prove 
th«  !ivcs  of  individuj!-  -  :*'-  :  Isubilitii's 
and  ihftir  funirj'-G 

DATi:S:  Comment";  ni:s*.  D  ■  r- 1    !vf«i  t.  -. 
o:  b.fa-T.  JunalS.  1904, 

ACDRESjES:  Al!  rtiniments  i  r'ni'^Tr.irig 
Lh.is  proposed  priority  should  be  ■ 
addrt.sied  tu  David  Esquith.  I'  S. 
Department  cf  EdiiCtition.  4(10  ?.!arykini 
AvPiiUi-  SVV.,  S-vvi1zPr  D.:;?d:np.  room 
342-3.  WasV.i!.g?o!i,  DC  2rC(\2-2b:n. 
FCR  FUr-lTKER  !NFCFM.AT;OS  COSTACT: 
Dav'i.l  i'::qtiith.  Ttlvc!:')-^-:  (202)  20:.- 
8501.  Indi'.idialb  uho  u,-e  a 
teIc;:onu:vjnii:rtt;or!s  devir-?  fcr  liio  deaf 
(TDD)  may  call  the  rUD  :..;i"bnr  at  (202) 
205-5316! 

SUPPLEMENTARY  INFOP.MATlGS:  This 
notico  proposes  a  prcjrct  to  s.ippart  th'" 
international  txchange  of  information 
and  experts. 

Authority  for  the  D&U  prcgrani  is 
containnd  in  sections  201'b){2)  and 
204(a)  and  2C4[b)(6)  cf  the 
Reh'jbilitation  Act  of  197.^,  ns  anicnd'.'d 
(29  U.S.C.  700-762).  Under  this  p.-'ogia.- 
the  Secrkitary  makes  awards  to  public 
and  private  crg-inizations.  inchidir.g 
institutions  of  higher  educa'icn  and 
Indian  tribes  or  tribal  nrganizatio.ns. 
Under  the  regulations  fcr  this  prog-ran 
(see  34  CFR  355.32).  the  Socretar}-  may 
establish  a  priority  by  reserving  funds  to 
support  particular  activities. 

This  proposed  priority  supports  the 
National  Education  Goals.  Natirnal 
Education  Goal  5  calls  for  all  .Americans 
to  possess  the  kjiowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citize;:rhip. 

The  Secretary  will  announce  the  final 
funding  priority  in  a  notice  in  the 
Federal  Register.  The  final  priority  will 
be  determined  by  responses  to  this 
notice,  available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  particular  pr   (i  cts  depends 


en  the  final  priority,  the  avaiLbiliry  of 
funds,  and  th»^  quality  of  tha 
applications  rect  ivx-d.  The  pubHcatit..: 
of  this  pr:<pcsed  prlGrity  does  not 
preclude  the  Sr-crs  taxy  fram  prnpcsing 
an  additional  prio-nty,  nor  dees  it  ijndl 
the  Secrota.'y  to  funding  only  thi  j 
{•rioiily,  sul'j'^ci  to  :n«i^'irf  ^'"r!;  .i; :; 
ruk-inakiHg  n"^u;-.'r.^i=tri:s. 

Koie:  Th'.?  r«.;;re  ■..;  .i  p'  '.■•"'v"'  •■■  ; 
c'o(!s  r.ot  solicii  appliiit'c"-  .\  :::•'. 
ir.vitingcpi'.icaticns  LnJr-7t":<- •  on;-.  ■.'■  -.--i 
\vi'!  be  paloli-hor;  •:;  th  ^  Fcdrr,:)  R'-sis:  t 
concurrv;-;;  >vi;' 
the  nt'tit  r  r.{  i: 

Prioilty 

Uin'c'r  34  CFR  : 
Sc:;r«*tarY  proV-    «  s  to  i;.. .' .ifi  .. 
pr*.?'"erente  :o.;.:iL;"'':dlions  th.;';  . 
ioliowir.c  pricrity.  The  Secret.  - 
proposes  to  fund  under  thjs  p;   . 
(idy  app!ica;;on.i-  th.t  !.>i  •  .  th: 
priority: 

Propcscof /V/o/iry.  IrATnr,:!  ;  ... 
Esther.; f  ofI:i-a":i.:iii'.n  a"d E-'j^rf- 

bacK^ro'jnd 

Since  1S73,  .MDRJn  h;'s  had  ^IuM',  ry 
authority  to  conduct  in-c-nuti  ..":•! 
-►^search  a'-;d  d^v?  lopitionl  end  ; 
i^xchinpe  rubabilitaMcn  nnd  ^pT'c.i-J 
►education  »:>.pert«  v.  i'h  o'.hvr  nations.  . 
lnfftrn.itifi.ial  rps~'.i''i;h  and  dc.vp-iopnie.'il 
activities  sig'riicantiy  can  chang-:  the- 
perspectives  oi  servi;:e  providers  snd 
researchers,  provide?  data  fc-r  the 
evaluation  of  domestic  prograins.  :.:^.ii 
offer  new  insigiUs  and  new  practices 
that  can  solve  some  of  the  old 
rehabilitation  problems.  Learning  about 
the  technical  anrl  culturil  r.sp€-cts  of 
other  countries'  rehabilitation  pra-.tic  s 
may  assist  U.S.  re-hsbiiitanun  • 
prartioneis  to  i.Tiprove  the  c fleet ii-:-noss 
of  the  the  services  they  provide, 
pspocidlly  for  rr;;nori:y  and  iinn-.icr;.^! 
populations. 

In  the  past.  NiDRR  approached 
Hiterrolional  activities  in  two  v\'a;,s 
NIDRR  funded  two  projects  to  facili;  .'.'^ 
fellowships  of  non-governmental 
experts  to  other  countries  to  gather  da;=i 
on  practices,  legislation,  and  pohcw 
NTDRR  also  engaged  in  international 
activities  on  a  government-to- 
governnient  basis,  participating  in 
international  polity  and  data  genera*. ie,n 
through  international  org.-nizations 
such  as  the  U.N'..  Federal  ag'-ncies  such 
as  the  Department  of  State  and  the  Pr  tee 
Corps,  direct  grants  to  foreign  research 
agencies,  panicipation  in  foreign 
research  consortia  and  conferences,  and 
facilitation  of  site  vis:ts  and  study  tours 
for  foreign  visitors. 

In  order  to  enhonte  the  impact  of 
international  activities  on  the 
rehabilitation  Held.  NIDRR  now  sn^k-.  to 


fund  3  single  project  that  will  facilitj^tr 
the  exchorge  of  bo'h  comostic  end 
for.ign  evpcrts  in  rvhabilitaiic'i  vit'\^r-- 
...id  tuchnicsl  r.?s-)stanc3:  facilitrtte 
■-•'  rnHtion.iI  conferences:  dist;"'min;.te 

■  »r/'",r.':Y»t:cn  torchabiiit:.t:on 
p  .:^onr'U  ortil  ros-jdrcher-^,  :;ie  •pe;;  . 


liVirj?  : 


iod  fhir.'lie.s;  i.$?>hV  i: 


. i.si:  I'ions  by  foreign 


.•:;tTr> 
'" . .^  \'  : . ^  >' i'l  v:? 

^.'.v.r..r  •,;:'  o.Tscials;  and  dr'.e':  ;- 
trai.-'-^giiiO'^^-loi  u:at  incrcaso 
p:  rdcip:'!;v!;  !-..  !r.tiiri-,cticna]  .'::^ti'. : 
1  •.  r:':"  sr  ;''*,  '.;o;-i  prct'dtior.- 1-. 
.  :ind  indi>ie 


■  ■.■•,r-  IrAi  rn  ^ 
•.:&tion  and 


! 


«  GiitiVf  r  ii.fr.m;3-lion  rn  irte;n:;t,(.:^.  . 
;:..;;!  issues:  lecisl.'u;.",!.  £:d 
.  V 'id  nuir^'toin  a  library  of  M  . 

...formation  for  u-i--i by  NIDKR  and  o'.!:. : 

7'  jC.;fc}:i-rs: 

•  Facililaie  snisll  B:.nucl  qonfeentv  - 
■  :  explore  infeinalional  issu  s  o:  to 

-;■-  i.e  rehobilitation  information  .ind 
.  .   .i  wiirt  o'hrr  guv-HTifivcnTs; 

•  .Assist  botii  foreign  and  dai;  :  sii- 
;'.rof,.^ss;cn3!s  or  consumers  to  plan  tr;;> 
ef  p-irti.  ular  po'dcy  and  prograrr.r.aiK 
Vah:c  llvrcugh  the  deve-opme.n  ;;nd 
lLsti."g  of  pcteriiial  silot, 

•  Estihl'sh  an  int(»rr.a'.ic.r.al  c-xchiiiv,; 
of  resCurch  ar.d  technical  as«^ist«i!U.e 
experts  b:>t"vrtn  foreign  ncticns  »ind  th 
'U.S.; 

•  Sh.ire  ini'or.'natio.n  vvilh  ether 
Federal  gcvernmcnl  agencies  i.n  order ti 
assist  thetii  in  the de^eiopment  of  :;:;£'ir 
research  priorities  iii  the  ar-,  a  of 
disability; 

•  Fub;i'/ri  ynd  di^semiaaU:  dalj  vvA 
i:iforn^a'.ii^i)  to  relevant  targti  a..;i!'  n,  m  • 
'.n  relevant  policy  issue's  and 
iegisldtion,  which  are  identifa  d  ;;^ 

( oniiTCtiun  with  NIDRR; 

•  Develop  trai:iing  actix it>'.s  ar.d 
luatorials  to  s^'nsitize  rehabilitation  , 
personne.l.  including  special  edur^tio:. 
personnel,  to  cultural  dirferr:".ces  ihat 
ran  affect  reh^^bilitiition  needs  and 
a}:proaehes;  and 

•  Develop  training  activities  and 
materials  on  comparative  research 
techniques,  bilateral  consuHation  end 
technical  assistance,  utilizing  the 
different  international  perspecti\p^. 

Invitation  to  CommenI 

Interested  persons  are  ::n  ittd  to 
submit  comments  and  recommendations 
regarding  this  proposed  priority. 

All  comments  submitted  in  response 
to  this  proposed  priority  will  be 
available  for  public  inspection,  during 
niid  after  the  comment  period,  in  room 
3423,  Switzer  Build::;g,  330  C  .Street 


Federal  Register  /  Vol.  59.  No.  93  /  Monday.  May  16.  1994  /  Notices 


25529 


SVV..  Washington.  DC  between  the  hours     Applicable  Program  Regulations 

of  8:30  a.m.  and  4  p.m.,  Monday  ij  rrp  r>o,^o  ocn      j  ocr 

,.,„.,„.  r-  •.        r       1  1  34  LI- K  parts  350  and  355. 

through  Friday  of  each  week  except 

Fcdt!ral  hoHdays.  Program  Authority:  29  U.S.C.  760-76J. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84. 133D.  Knowledge  Dissemination 
and  Utilization  Program) 


Dated:  May  10. 1994. 
ludith  E.  Heuraann, 

Assistant  Secretary- for  Special  Ediiriition  and 
Hchabilitative  Sen-ices. 
|FR  Dor  94-11 75B  Filed  5-13-94,  H;4,'-.  .imj 
BILLING  CODE  4000-01-P 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

[Docket  No.  N-94-3755;  FR-3622-N-011 

NOFA  for  Fair  Housing  Initiatives 
Program;  FY  1994  Competitive 
Solicitation 

agency:  Office  of  the  As.sistant 

Secretary  for  Fair  Housinj^  ami  F'qual 

Opportunity,  HUD. 

ACTION:  Notice  of  funding  a\  ailabilitv 

(NOFA). 

summary:  This  NOFA  announces  the 
availability  of  up  to  S14.881.000  of  1994 
Fiscal  Year  (FY)  funding  for  the  Fair 
Housing  Initiatives  Program  (FHIP). 
This  program  assists  projects  and 
activities  designed  to  enforce  and 
enhance  compliance  with  the  Fair 
Housing  Act  and  substantially 
equivalent  State  and  local  fair  housing 
laws.  In  the  body-of  this  document  is 
information  concerning  the  purpose  of  ^ 
-the  NOFA.  eligibility,  available 
amounts,  selection  criteria,  how  to 
apply  for  funding,  and  how  selections 
will  be  made. 

DATES:  An  application  kit  for  funding 
under  this  Notice  will  be  available 
following  publication  of  the  Notice.  The 
actual  application  due  date  will  bo 
specified  in  the  application  kit. 
ffowever.  applicants  will  be  gi\en  at 
least  60  days  from  today's  date,  until 
)uly  15. 1994,  to  submii  their 
applications.  Applications  will  Ix* 
accepted  if  thev  are  recei\  ed  on  or 
before  the  application  due  date,  or  are 
received  within  7  days  after  the 
application  due  date,  but  with  a  l'..S. 
postmark  or  receipt  firom  a  private 
<:onunercial  delivery  service  (such  as. 
Fi^deraJ  Express  or  DHL)  that  is  dattid  on 
or  before  the  application  due  date. 

ADDRESSES:  To  obtain  a  ropy  of  the 
application  kit,  please  write  the  Fair 
Housing  Information  Clearinghouse. 
Post  Office  Box  6091.  Rockville.  MD 
20850  or  call  the  toll  free  number  1- 
800-343-3442.  Please  also  contact  this 
number  if  information  concerning  this 
NOFA  is  needed  in  au  accessible  format. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ificquelyn  J.  Shehon.  Director.  Office  of 
Fair  Housing  Assistance  and  Voluntarv 
Programs,  room  5234,  451  Seventh 
.Street.  SW..  Washington.  DC  204 10- 
2000.  Telephone  number  (202)  708- 
0800.  A  telecommunications  devi«  e 
(TDD)  for  hearing  and  speech  iinpaireti 
juirsons  is  available  at  (202)  70H-O455. 
(These  are  not  tull-frcv  iiuiiibcrs  ) 


SUPPLEMENTARY  INfORMATION: 

Paperwork  Redaction  Act  Statement 

Application  requirements  associated 
with  this  program  have  been  approved 
by  the  Office  of  Management  and 
Budget,  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3054(h)).  and  assigned  O.VIB 
control  number  2529-0033. 

I.  Purpose  and  Substantive  Description 

la)  Authority 

Title  VTII  of  the  Civil  Rights  Act  of 
1968,  as  amended,  42  U.S.C.  3601-19 
(Fair  Housing  Act),  charges  the 
Secretary  of  Housing  and  Urban 
Development  with  responsibility  to 
accept  and  investigate  complaints 
alleging  discrimination  based  on  race, 
color,  religion,  sex.  handicap,  familial 
status  or  national  origin  in  the  sale, 
rental,  or  financing  of  most  housing.  In 
addition,  the  Fair  Housing  Act  directs 
the  Secretary  to  coordinate  action  with 
State  and  local  agencies  administering 
fair  housing  laws  and  to  cooperate  with, 
and  render  technical  assistance  to, 
public  or  private  entities  carrying  out 
programs  to  prevent  and  eliminate 
discriminatory  housing  practices. 

Section  561  of  the  Housing  and 
Community  Development  Act  of  1987. 
42  U.S.C.  3616  note,  established  the  Fair 
Housing  Initiatives  Program  (FHIP)  to 
strengthen  the  E>epartment's 
enforcement  of  the  Fair  Housing  Ad 
anil  to  further  fair  housing.  This 
program  assists  projects  and  activities 
designed  to  enforce  and  enhance 
compliance  with  the  Fair  Housing  Act 
and  substantially  equivalent  State  and 
local  fair  housing  laws.  Implementing 
regulations  are  found  at  24  (TR  jjart 
125. 

Three  general  i.ategories  of  activities 
were  established  at  2A  CFR  part  125  for 
FfilP  funding  under  section  561  of  the 
Housing  and  Community  Development 
Act  of  1987;  The  Administrative 
Fnforcement  Initiative,  the  Education 
ajid  OutR^ach  Initiative,  and  the  Private 
Enforcement  Initiative.  Section  905  of 
the  Housing  and  Communitv 
Development  Act  of  1992  (HCD.A  1992) 
(Pub.  L.  102-550.  approved  October  28, 
1992),  amended  section  561  by  adding 
specific  eligible  applicants  and 
activities  to  the  Education  and  Outreach 
and  Private  Enfortjement  Initiatives,  as 
well  as  an  entirely  new  Fair. Housing 
Organizations  Initiative. 

More  significantly,  section  905  has 
established  FHIP  as  a  permanent 
program.  As  originally  promulgated  by 
section  561.  FHIP  was  a  demonstration 
program  authorized  to  expire  on 
.September  30,  1092.  Sim  e  this 


demonstration  period  has  passed,  and 
FHIP  is  now  a  permanent  program,  the 
Department  has  determined  that  the 
requirement."?  specifically  tied  to  the 
demonstration  period,  namely,  the 
testing  guidelines  at  §  125.405,  are  no 
longer  applicable  to  FHIP.  Accordinglv, 
the  use  of  these  testing  guidelines  is  not 
required  under  this  NOFA.  The 
Department  has  executed  a  waiver  of 
§  125.405  for  the  purposes  of  this 
NOF.A,  pending  the  elimination  of  this 
provision  in  the  revision  of  24  CFR  p.irt 
1 25.  Because  section  905  does  not 
eliminate  any  FHIP  provisions  other 
than  those  related  to  its  status  as  a 
demonstration  program,  the  Initiatives 
and  activities  currently  eligible  under 
24  CFR  part  125  remain  eligible  under 
this  NOFA. 

This  NOF.^  further  incorporates  the 
HCDA  1992  section  905  FHIP  additions 
to  the  extent  of  including  the  new 
eligible  applicants  and  activities,  ;uid 
the  new  Fair  Housing  Organizations 
Initiati\'e.  For  the  purpose  of  future 
funding  rounds,  the  Department  is 
soliciting  in  a  separate  proposed  rule 
c(miments  on  the  amendment  of  24  CFR 
part  125  by  section  905.  The  proposed 
rule  will  be  published  shortly  in  the 
Federal  Register.  However.  applic;itions 
for  FY  1994  funds  will  be  subject  to  the 
requirements  and  deadlines  in  this 
NOFA.  Eligible  applicants  should  not 
wait  for  the  rule's  publication  to  pn^pare 
and  submit  their  FY  1994  applications 
in  response  to  this  NOF.A. 

Two  of  the  new  eligible  applicants, 
fair  housing  enforcement  organizations 
and  qualified  fair  housing  enforreinenf 
organizations,  are  given  specific 
definitions,  whii:h  apply  to  this  NOF.A. 
in  section  905: 

Fair  housing  pnforci'mcnt 
organization  means  any  orguntzalion 
that— 

(1)  Is  organized  as  a  private,  t.ix- 
exenipt.  nonprofit,  charitable 
organization; 

(2)  Is  currently  engaged  in  tomplaiiit 
intake,  complaint  investigation,  testing 
for  fair  housing  violations  and 
enforcement  of  meritorious  claims:  and 

(3)  Upon  the  receipt  of  FHIP  fiinds 
will  continue  to  be  engaged  in 
complaint  intake,  complaint 
investigation,  testing  for  fair  housin;; 
\  iolations  and  enforcement  of 
meritorious  claims. 

Qualified  fair  housing  onfon  f.-m-nt 
organization  means  any  organization, 
whether  or  not  it  is  solely  engagt^d  in 
fair  housing  enforcement  a(  tiviti(>s. 
that— 

(1 )  Is  organized  as  a  private,  l;i\- 
exi?iiipt,  nonprofit,  charit.ihii- 
organization; 
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l)  Has  at  least  2  years  experience  in 
conplaint  intake,  complaint 
in  ,  ^stigation,  testing  for  fair  housing 
vi  J  ations  and  enforcement  of 
mi  ( itorious  claims;  and 

8)  Is  engaged  in  complaint  intake, 
coftiplaint  investigation,  testing  for  fair 
hdusing  violations  and  enforcement  of 
meritorious  claims  at  the  time  of 
application  for  FHIP  assistance. 

The  program  components  of  FHIP  are 
ilescribed  in  the  Catalog  of  Federal 
Domestic  Assistance  at  14.408. 
Administrative  Enforcement  Initiative; 
14i409.  Education  and  Outreach 
Initiative;  14.410.  Private  Enforcement 
Initiative;  and  14.413.  Fair  Housing 
Oij^anizations  Initiative. 

Ih\  Allocation  Amounts 

tor  FY  1994.  the  Departments  of 
Vf^terans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act.  1994 
(approved  October  28.  1993.  Pub.  L. 
lOti-124).  {94  App.  Act)  appropriated 
S2b.481.000  for  the  FHIP  program.  Of 
this  amount.  $2,000,000  of  Private 
Enforcement  Initiative  funds  will  be 
used  to  fund  the  second  year  of  two-year 
projects  approved  under  the  FY  1993 
FHIP  NOFA;  $2,000,000  of  Private 
Enforcement  Initiative  funds  will  be 
made  available  for  special  projects  to  be 
anfiounced  in  a  separate  NOFA;  and 
$1,600,000  of  Fair  Housing 
Organizations  Initiative  funds  will  be 
us<!d  to  fund  the  second  year  of  two-year 
projects  to  establish  new  organizations 
approved  under  the  FY  1993  FHIP 
NOFA.  The  remaining  $14,881,000  is 
being  made  available  on  a  competitive 
basis  to  eligible  organizations  that 
submit  timely  applications  and  are 
selected  in  response  to  this  NOFA.  The 
funding  selections  will  be  made  on  the 
basis  of  criteria  for  eligibility,  factors  for 
avvTard,  and  completeness  of  budget 
information.  The  Department  retains  the 
right  to  shift  funds  between  FHIP 
Initiatives,  listed  below,  within 
statutorily  prescribed  limitations.  The 
amounts  included  in  this  NOFA  are 
suljject  to  change  based  on  fund 
availability.  The  total  amount  available 
under  this  NOFA  will  be  divided  among 
the  four  FHIP  Initiatives  as  follows: 

(1)  Administrative  Enforcement 
Initiative.  The  amount  of  $1.5  million  in 
FY  1994  funds  is  available  under  this 
NOFA  for  the  Administrative 
Enforcement  Initiative. 

(2)  Education  and  Outreach  Initiative. 
The  amount  of  $3  million  in  FY  1994 
funds  is  available  under  this  NOFA  for 
the  Education  and  Outreach  Initiative. 
Of  this  amount.  $1.5  million  is  available 
fornational  programs,  of  which 
$200,000  is  designated  for  Fair  Housing 


Month  activities.  Of  the  remaining  $1.5 
million.  $1  million  is  available  for 
regional  and  local  programs,  and 
$500,000  is  for  community-based 
programs. 

(3)  Private  Enforcement  Initiative.  The 
amount  of  $4,981,000  in  FY  1994  funds 
is  available  under  this  NOFA  for  the 
Private  Enforcement  Initiative.  Of  this 
amount.  $2,981,000  will  be  available  for 
two-year  projects,  with  the  commitment 
of  second  year  funding,  in  an  amount 
not  to  exceed  the  first  year's  funding, 
subject  to  annual  appropriations  and 
annual  performance  reviews.  The 
remaining  $2  million  is  for  one-year 
projects. 

(4)  Fair  Housing  Organizations 
Initiative.  This  NOFA  makes  $5.4 
million  in  FY  1994  funds  available  for 
activities  under  the  Fair  Housing 
Organizations  Initiative.  Of  this  amount. 
$2.5  million  in  FY  1994  funds  is 
available  for  the  purpose  of  the 
continued  development  of  existing 
organizations  under  the  Fair  Housing 
Organizations  Initiative.  The  remaining 
S2.9  million  will  be  available  for  two- 
year  projects  for  the  purpose  of 
establishing  new  organizations,  with  the 
commitment  of  second  year  funding 
subject  to  annual  appropriations  and 
annual  performance  reviews. 

(c)  Eligibility 

Eligible  activities,  eligible  applicants, 
and  additional  requirements  under  each 
Initiative  are  listed  below.  All  activities 
and  materials  funded  by  FHIP  must  be 
reasonably  accessible  to  persons  with 
disabilities.  The  Department  is 
particularly  interested  in  projects  that 
address  fair  housing  issues  confronting 
persons  with  disabilities. 

(1)  Administrative  Enforcement 
Initiative 

(i)  Eligible  applicants.  The 
Administrative  Enforcement  Initiative 
provides  funding  to  State  and  local  fair 
housing  agencies  administering  fair 
housing  laws  certified  by  the  Secretary 
as  providing  rights  and  remedies  that 
are  substantially  equivalent  to  those 
provided  in  the  Fair  Housing  Act.  A 
State  or  local  fair  housing  agency,  to  be 
eligible  to  participate  in  the 
Administrative  Enforcement  Initiative, 
must  be  certified  by  the  Assistant 
Secretarv'  as  substantially  equivalent 
under  24  CFR  part  1 15.  or  have  entered 
into  an  agreement  with  the  Department 
for  interim  referrals,  as  provided  in  24 
CFR  115.11. 

(ii)  Eligible  activities.  Funding  will  be 
available  to  support  enforcement  and 
compliance  activities  conducted  by 
eligible  State  and  local  agenci«!s.  Eligible 


activities  may  include  (but  are  not 
limited  to)  the  following: 

(A)  Projects  that  focus  on  the  areas  of 
mortgage  lending,  insurance  redlining, 
and  appraisal  practices; 

(B)  Discovering  and  providing 
remedies  for  discrimination  in  the 
public  and  private  real  estate  markets 
and  real  estate-related  transactions, 
including,  but  nof  limited  to.  the 
making  or  purchasing  of  loans,  the 
provision  of  other  financial  assistance 
for  sales  and  rentals  of  housing, 
including  insurance  redlining  and 
appraisal  practices,  and  housing 
advertising; 

(C)  Implementing  fair  housing  testing 
and  other  related  enforcement  activity 
programs; 

(D)  Conducting  investigations  of 
systemic  discrimination  for  further 
enforcement  processing  by  State  or  local 
agencies,  or  for  referral  to  HUD  and  the 
DeTjartment  of  justice;  and 

(E)  De\  eloping  new  procedums  to 
increase  the  efficiency  of  operations, 
such  as  the  use  of  computers  for  ca.se 
processing,  tracking,  and  Home 
Mortgage  Disclosure  Act  (HMDA) 
analysis. 

(iii)  Additional  requirements.  {.\] 
Testers  in  testing  activities  funded  with 
Administrative  Enforcement  Initiative 
funds  must  not  have  prior  felony 
convictions  or  convictions  of  crimes 
involving  fraud  or  perjury,  and  they 
must  receive  training  or  be  experienced 
in  testing  procedures  and  techniques. 

(B)  Term  of  contract.  Administrative 
Enforcement  Initiative  funding  is  only 
available  for  one-year  projects,  which 
may  be  for  up  to  eighteen  months  in 
duration. 

(C)  Projects  that  appear  to  be  aimed 
solely  or  primarily  at  research  or  data- 
gathering  unrelated  to  existing  or 
planned  fair  housing  enforcement 
programs  will  not  be  approved.  Dala- 
gathering  activities  will  require  OMB 
approval  under  the  Paperwork 
Reduction  Act  before  commencement  of 
the  activity. 

(D)  No  recipient  of  assistance  under 
the  Administrative  Enforcement 
Initiative  may  use  any  funds  provided 
by  the  Department  for  the  payment  of 
expenses  in  connection  with  litigation 
against  the  United  States. 

(E)  Case  tracking  log  requirement. 
Recipients  of  funds  under  the 
Administrative  Enforcement  Initiative 
shall  be  required  to  record,  in  a  case 
tracking  log  (or  Fair  Housing 
Enforcement  Log)  to  be  supplied  bv 
HUD.  information  appropriate  to  the 
funded  project  relating  to  the  number  of 
complaints  of  discrimination  received; 
the  basis  of  these  complaints;  the  type 
and  number  of  tests  utilized  in  the 
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investigation  of  each  allegation:  the  time 
for  case  proressing,  incJudinp 
administrative  or  judicial  proceeciings; 
the  cost  of  testing  activities  and  case 
processing;  and  case  outcome  or  relief 
provided.  "Hie  recipient  must  agree  to 
make  this  log  available  to  HlfD. 

[2]  Education  and  Outroat.h  Initiative 

(i)  Eligible  applicants.  The  following 
types  of  organizations  are  eligible  to 
receive  funding  under  the  Education 
and  Outreach  Initiative: 

(A)  State  or  local  governments: 

(B)  Qualified  fair  hou.sing 
enforcement  organizations  (QFHO-Lsl: 

(C)  Fair  housing  enforcement 
organizations  (FHO-Hs): 

(D)  Public  or  private  non-profit 
organizations  or  institutions  arid  ofhiT 
public  or  private  entities  that  are 
formulating  or  earning  out  programs  to 
prevent  or  eliminate  discriminatory 
housing  practices; 

(E)  Fair  Housing  Assistance  Prc»gram 
(FHAP)  Agencies — State  and  local 
agencies  funded  by  the  Fair  Housing 
A.ssistance  Program  (FH.\P):  and 

(F)  Cnmmunity  Housing  Resource 
Boards  (CHRBs).' 

(ii)  Eligible  actixities  (A)  In  ger.erai 
l]ach  application  for  Educ.ation  and 
Outreach  Initiative  funding  must 
identify  if  it  proposes  a  national.  Fair 
Housing  Month,  regional  or  local,  or 
community-based  prcjyam.  The  kinds  of 
activities  that  may  be  funded  through 
this  Initiative  may  include  (but  are  not 
KmJted  to)  the  follovting; 

{!)  Projects  that  focus  on  informing 
persons  with  di.sabilities.'^and/or  their 
suppcjrt  organizations  and  service 
providers,  housing  providers,  and  the 
genera!  public  on  the  rights  of  disabled 
persons  under  the  Fair  Housing  Af  t  and 
on  the  location  or  avaiiabihty  ol 
accessible  housing  or  the  modification 
of  non-accessible  housirrg  are 
particularly  encouraged; 

(2)  Projects  that  pro\ide  guidance  to 
housing  providers  on  meeting  their  Fair 
Housing  Act  obligation  to  make 
reasonable  accommodations  for  persons 
with  disabilities  are  also  enc-ounged; 

[3]  Projects  that  will  pro\'ide  housing, 
mortgage  lending,  appraisal,  and 
insurance  counseling  services; 

[4]  Developing  informative  material 
on  fair  housing  rights  and 
responsibihties; 

(5)  Developing  fair  housing  and 
affirmative  marketing  instructional 
material  for  educational  programs  for 
national,  regicmal  and  local  housing 
industry  groups; 

(6)  Providing  eciuciitional  semii^ars 
and  working  sessions  for  civic 
associations,  community-basc^d 
organizations,  and  ctther  groups: 


(r)  Developing  educational  material 
targeted  at  persons  in  need  of  specific  or 
additional  information  on  their  fair 
housing  rights; 

[8]  Developing  national,  regional  or 
local  media  campaigns  regarding  fair 
housing; 

(9)  Bringing  housing  industry  and 
civic  or  fair  housing  groups  tc»gelher  to 
identify"  ill<?gal  real  estate  practic  es  and 
to  determine  how  to  c»rrert  them; 

(JO)  Designing  specialized  outr»!ach 
projects  to  inform  all  pt^rsons  of  the 
availability  of  hou.sing  opportunities; 

(11)  Developing  and  implementing  a 
response  to  new  or  more  .sophisticated 
practices  that  result  in  discriminatory 
housing  practices; 

[12)  Developing  mechanisnis  fur  the 
identification  of.  and  quick  response  to, 
housing  discrimination  cases  involving 
the  threat  of  physical  harm; 

[13]  Developing  and  implementing 
school  curriculums  for  fair  housing 
courses: 

[14]  Developing  and  implemejiting  a 
response  to  community  opposition  to 
the  location  of  resid^mtial  fac  ilities  for 
persons  with  disabilities,  as  defined 
under  the  Fair  Housing  Act.  whexe 
supportive  health  or  human  services  are 
provided  in  connertinn  with  the 
housing;  and 

[15]  Developing  materials  and 
providing  tec  hnical  assistance  to 
support  compliance  with  housing 
adaptability  and  nrcessibihty  guidelines 
(cmtained  in  the  1988  Fair  Housing 
Amendments  Act. 

(B)  \-ation(il programs.  (I)  Activities 
eligible  to  be  funded  as  national 
programs  shall  be  designed  to  provide  a 
centralized,  coordiriated  effort  for  the 
development  and  dissemination  of  fair 
housing  media  products  that  may 
appropriately  be  used  on  a  nationvNide 
basis,  including: 

(;)  Public  service  announc:c;iiienls, 
both  audio  and  video; 

[ii]  Television,  radio  and  print 
advertisements: 

[Hi]  Pointers;  and 

(ri'l  Pamphlets  and  brochures. 

[2]  National  Fair  Housing  Month 
Applicants  must  separately  indicate  if 
they  are  applying  for  funding  of 
activities  related  to  the  annual  National 
Fair  Housing  Month.  Fair  Housing 
Month  activities  must  tie  directcni 
toward  all  protec  ted  cla>?5  members. 

[3]  National  program  applications, 
including  those  for  Fair  Housing  Month 
funding.will  receive  a  preference  of  up 
to  ten  additional  points  if  they: 

[i]  Demonstrate  cooperation  with  real 
estate  industry  organ i7.<it ions  (up  to  five 
points):  and/or 

[ii]  Provide  for  the  dissemination  of 
educational  infonnaticm  and  technical 


assistance  to  support  compliance  with 
the  housing  adaptability  and 
accessibility  guidelines  contained  in  the 
Fair  Housing  Amendments  Act  of  1988 
(up  to  five  points). 

(C)  Regional,  local,  and  con:nmnity- 
based  programs. 

[1]  Ac:tivities  eligible  to  be  funded  as 
regional,  local,  or  community-based 
programs  include  any  of  the  activities, 
to  be  implemented  on  a  regional,  local 
or  community-based  level,  listed  in 
paragraphs  l.(c;)(2)(ii)(A)  and 
l.(c)(2)(iiKB)(J).  above,  of  this  NOFA. 
Community-based  programs  include 
school,  church  and  community 
presentations,  conferences  or  other 
educational  activities. 

[2]  For  the  purposes  of  this  NOi'A. 
activities  that  are  "IcmujI"  in  scTipe  arc 
activiticis  that  aie  limited  to  a  single  unit 
of  general  local  government,  meaning  a 
c  ity.  town,  township,  county,  parish, 
village,  or  other  general  purpose 
political  subdivision  of  a  State. 
Ac:rivities  that  arc  "regional"  in  scope 
are  activities  that  cxjver  adjoining  .Stiifi-s 
or  two  or  more  units  of  gerw^ral  local 
govi»rnment  within  a  state.  Activities 
that  are  "community-based"  in  scope 
are  thosc^  whic  h  are  primarily  focused 
on  a  particular  geographic  are.a  witliin  a 
nnit  of  gf>neral  local  government. 

[3]  Every  regicmal,  local,  or 
c  oinniunitv-based  pn>gram  application 
must  include  as  one  of  its  activities  a 
procffdure  for  referring  persons  vvitii 
Fair  Housing  complaints  to  State  or 
lcM:al  agenc  ies,  private  attorneys,  or 
HUD  and  the  Department  of  )ustic  i-  for 
fnrther  enforf:tmient  processing. 

[4]  Projects  for  community-liased 
activities  proposed  by  community-based 
organizations  will  receive  a  preferenc*' 
of  five  additional  points.  For  the 
purposes  of  this  NOFA.  a  community- 
bascid  organization  is  an  organi.;atinn 
whose'  mi^nbers  primarily  come  from  a 
particular  geographic  an^a  within  a  unit 
of  general  loc;al  government. 

(iii)  Additional  requifrnwnts.  The 
following  requirements  art^  applic^ible  to 
all  applications  under  the  Education 
and  (^ifreach  Initiative: 

(A)  All  projects  must  address  or  have 
relcnance  to  housing  discrimination 
ba.sed  on  race,  color,  religion,  sex. 
bandic:ap.  familial  status  or  national 
origin. 

(B)  Projects  nuiy  range  in  length  from 
six  to  eighteen  months  in  duration. 

((')  l*r.>j«?cts  that  appear  to  be  ainuul 
solely  or  primarily  at  research  or  data- 
gatlic^ring  will  not  he  approved.  I)ata- 
galhering  activities  will  require  OVIH 
a]'prc)val  under  the  Paperwork 
Re(li!c:tion  Act  before  commencement  of 
the  ac  tivitv- 
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(3)  Private  Enforcement  Initiative 

(i)  Eligible  applicants.  Organizations 
that  at-e  eligible  to  receive  FY  1994 
func]  i^g  assistance  under  the  Private 
Enforcement  Initiative  are: 

(A),QuaUfied  fair  housing 
enfo  tement  organizations. 

(B  JFair  housing  enforcement 
orgajiizations  with  at  least  1  year  of 
expejrience  in  complaint  intake, 
complaint  investigation,  testing  for  fair 
housihg  violations  and  enforcement  of 
men"  Orious  claims. 

(ii  Eligible  activities.  Applications  are 
solictfd  for  one-  and  two-vear  project 
propfKals  as  described  in  24  CFR 
125.403  and  in  this  NOFA.  Applications 
may  cjt'signate  up  to  10%  of  requested 
fund  ito  promote  av.-areness  of  the 
snrvi  qes  provided  by  the  project,  but 
such  ffiromotion  must  be  necessarv  for 
the  s  ilrccssfiil  implementation  of  the 
projecjt.  Project  applications  mav 
involve: 

[A,  biiildi.ig  the  capacitv  to 
investigate,  through  testing  and  other 
inveftjgative  methods,  housing 
discr  iiiination  complaints  based  upon 
iT^ent  J  and/or  physical  uisabilitios: 

(C)  discovering  and  providing 
rome  ijies  for  discrimination  in  the 
puhli  q  and  private  real  estate  markets 
and  r^l  estate-related  transactions, 
inclu  iing.  but  not  limited  to,  the 
niakiiig  or  purchasing  of  loans,  the 
provision  of  other  financial  assistance 
for  sales  and  rentals  of  housing, 
inclu  ising  insurance  redlining  and 
appraisal  practices,  and  housing 
advertt.sing; 

(D)  Conducting  investigations  of 
systemic  housing  discrimination  for 
furthf  f  enforcement  processing  by  State 
or  local  agencies,  or  for  referral  to 
private  attorneys  or  to  HUD  and  the 
De^jaitnient  of  Justice; 

(E)  ^rcjfessionally  conducting  testing 
or  other  investigative  support  for 
administrative  and  judicial 

enfon  Anient; 

(F)  inking  fair  hou.sing  organizations 
regior  ally  in  enforcement  activities    . 
de-sigiif-d  to  combat  broader  housing 
mafk^tfdiscrimrnatory  practices: 

(G)  Establishing  effective  means  of 
mefetiiig  legal  expenses, in  support  of 
litigat  on  oLfair  housing  cases; 

(HjlTesting  and  other  investigative 
activitiies,  including  building  the 
capacity  for  housing  investigative 
uitixitjies  in  unser\'ed  or  underser\ed 


areas: 

(I)  (tarrying  out  sptniial  projects. 
incluc|ing  the  development  of 
prototypes  to  respond  to  new  or 
sophi^^licated  forms  of  discrimination 
Jig.iinsI  persons  protected  under  title 
\11I.  such  as  in  tJie  areas  of  independent 
living  pnd  architectural  barriers; 


(J)  Providing  fund?  for  the  costs  and 
expenses  of  Utigation,  including  expert 
witness  fees. 

(iii)  Additional  requirements. 

(A)  Testers  in  testing  activities  funded 
with  Private  Enforcement  Initiative 
funds  must  not  have  prior  felony 
convictions  or  convictions  of  crimes 
invoking  fraud  or  perjurj-,  and  they 
must  receive  training  or  be  experienced 
in  testing  procedures  and  techniques. 

(B)  One-year  projects  may  be  for  up  to 
eighteen  months  in  duration.  Two-year 
projects  must  be  twenty-four  months  in 
duration,  and  funding  for  the  second 
year  of  a  project  is  subject  to  a 
performance  review  of  the  first  vear's 
activities  and  available  annual 
appropriations. 

(C)  Projects  that  appear  to  be  aimed 
solely  or  primarily  at  research  or  data- 
gathering  unrelated  to  existing  or 
planned  fair  housing  enforcement 
programs  will  not  be  approved.  Data- 
gathering  activities  will  require  OMB 
approval  under  the  Paperwork 
Reduction  Act  before  commencemonf  of 
the  activity. 

(D)  In  accordance  with  24  CFR 
125.404.  no  recipient  of  assistance 
under  the  Privaie  Enforcement  Initiative 
may  use  any  funds  provided  bv  the 
Department  for  the  payment  of  expenses 
in  connection  with  litigation  against  the 
United  Stales. 

(K)  Recipients  of  funds  under  the 
Private  Enforcement  Initiative  shall  be 
required  to  record,  in  a  case  tracking  log 
(or  Fair  Housing  Enforcement  Log)  to  be 
supplied  by  HUD.  information 
appropriate  to  the  funded  project 
relating  to  the  number  of  complaints  of 
discrimination  received;  the  basis  of 
these  complaints;  the  type  and  number 
of  tests  utilized  in  the  investigation  of 
each  allegation;  the  time  for  ca.se 
processing,  including  administrative  or 
judicial  proceedings;  the  cost  of  testing 
activities  and  case  processing;  and  case 
outcome  or  relief  provided.  The 
recipient  must  agree  to  make  this  log 
available  to  HUD. 

[A]  Fair  Housing  Organizations  (FHO) 
Initiative. 

(i)  Purpose:  Continued  D:-vrIopment 
of  Existing  Organizations. 

(A)  Eligible  applicants.  Eligible 
applicants  for  fiinding  under  this 
purpose  of  the  FHO  Initiative  are: 

[1]  Qualified  fair  housing  enforcement 
organizations; 

[2)  Other  private  nonprofit  fair 
housing  enforct!ment  organizations:  and 

(.9)  Nonprofit  groups  organizing  to 
build  their  capacity  to  provide  fair 
housing  enforcement. 

(B)  Eligible  actixities.  Eligible 
activities  for  funding  under  this  purpose 


of  the  FHO  Initiative  are  any  acti\  ities 
listed  as  eligible  under  the  Private 
Enforcement  Initiative  in  section 
l.(c)(3)(ii)  of  this  NOFA  and  carried  out 
as  one-year  projects. 

(C)  Additional  requirements.  The 
following  requirements  apply  to 
activities  funded  under  the  Continued 
Development  of  Existing  Organizations 
purpose  of  the  FHO  Initiative: 

(2)  Operating  budget  limitation. 
Funding  under  this  purpose  of  the  FHO 
Initiative  may  not  be  used  to  provide 
more  than  50  percent  of  the  operating 
budget  of  a  recipient  organization  for 
any  one  year.  For  purposes  of  the 
limitation  in  this  pacagraph.  operating 
budget  means  the  applicant's  total 
planned  budget  expenditiux»s  from  all 
sources,  including  the  value  of  in-kind 
and  monetan,-  contributions,  in  the  vear 
for  which  funding  is  sought. 

1^1  Term  of  contract.  Chie-vear 
projects  may  be  for  up  to  eighteen 
nionlhs  in  duration. 

(ii)  Purpose:  Establishing  S'ew 
Orgnnizations. 

(A)  Eligible  applicants.  Anv 
applicants  eligible  under  anv  of  the 
other  FHIP  Initiatives  in  this"  NOFA  are 
eligible  applicants  for  funding  under 
this  purpose  of  the  FHO  InitiatiMv 

(B)  Eligible  activities.  Eligible  for 
funding  under  this  purpose  of  the  FHO 
Initiative  are  two-year  projects  thai  help 
establish,  organize,  and  build  the 
capacity  of  fair  housing  enforce.nrnit 
organizations  in  the  targeted  unserved 
and  underserved  areas  identified  in 
sections  I.(c)(4)(ii)(C).  or  other 
underserved  areas  identified  b\  the 
applicant  in  accordance  with  s»><  tion 
I.(c)(4)(ii)(D).  below,  of  this  NOFA.  The 
Department  has  considered  a  nunifier  a 
factors  to  identify  the  targeted  areas 
eligible  for  funding  under  this  NOF.^. 
including,  for  example,  the  amount  of 
funds  available;  the  lack  of  .substantially 
equi\  alent  state  or  local  agencies,  or 
private  enforcement  groups;  and  the 
presence  of  large  concentrations  of 
protected  classes.  In  future  NOFAs.  the 
Department  will  consider  additional 
targeted  areas  for  fimding. 

(C^)  Targeted  areas. 

[1]  A  preference  of  ten  additional 
points  will  be  given  for  applications  that 
propose  to  establish  new  fair  housing 
enforcement  organizations  in  localities 
within  any  of  the  following  unserved 
areas: 

(/)  New  Hampshire; 

{if)  New  Mexico; 

(//;)  Puerto  Rico;  and 

(;i )  Wyoming. 

[2]  A  preference  of  five  additional 
p(»ints  will  be  given  for  applications  that 
propose  to  establish  new  fair  housing 
enforcement  organizations  in  localitiiis 
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uithin  any  of  tho  fnllowiii"  iin(l«>rsf'r\('d 
.iri'as; 

(i)  Alabama; 

(n)  Louisiana; 

(///)  Mississippi; 

(n)  Nebraska; 

(v)  Oregon;  and 

(v:)  Utah. 

(.')  An  applicant  may  sett  fnndinj;  to 
«!Stablish  a  new  organization  in  a 
locality  not  included  in  the  list  of  tarp-i 
iu-fas.  above,  but  in  such  a  case,  the 
applicant  must  submit  sufficient 
evidence  to  establish  the  proposed  area 
as  being  currently  undersen  ed  by  fair 
housing  enfori;emcnt  on^anizations  and 
<is  containing  large  concentrations  of 
protected  classes.  An  applicant  may 
provide  additional  evidence  of  the  need 
to  establish  a  fair  housing  organization 
in  a  locality  by  citing  data  and  studies 
that  indicate  the  presence  of  housing 
discrimination  and/or  segregation  in  the 
locality.  An  e.vample  of  evidence  that 
t-!uy  be  usedifor  ihis  purpose  is 
provided  in  (but  is  not  limited  to)  the 
study.  American  Apartheid;  Segregation 
dvA  the  Making  of  the  llndc-ciass.  by 
Nancy  A.  Denton  and  Douglas  S.  Mass*  y 
(Harvard  University  Fress.  1993). 

(D)  Additional  requirr'nwnts.  Tiu! 
following  requirements  apply  to 
activities  funded  under  the  Establishing 
New  Organizations  purpose  of  the  FHO 
Initiative: 

(J)  Term  of  contract.  Two-yiJar 
pruit'cts  must  be  twenty-four  months  in 
duration,  and  funding  for  the  second 
year  of  a  project  is  subject  to  a 
()etf()nnance  review  of  the  first  year'«. 
;K.t:vities  and  avnilabU-  annual 
appri>priations. 

(lii)  Additional  Hi-quin-tiunts.  The 
following  n^quirements  apply  to  all 
.!i  tivilies  funded  under  the  Fair  Housmg 
f  Ja'anizations  Initiativ<;: 

I  A)  Testers  in  testing  activities  fundt;d 
with  KHO  Initiative  funds  must  not  havt< 
pnor  felony  convictions  or  convic  tions 
of  crimes  involving  fraud  or  perjury, 
iincfthey  must  receive  training  or  be 
experienced  in  testing  procedures  anil 
tci  hniques. 

(F.)  Projects  that  appear  to  U-  aimed 
solely  or  primarily  at  researt;li  or  data- 
fathering  unrelated  to  existing  or 
pli'nne<l  fair  housing  enforcement 
programs  will  not  be  approved.  Data 
gathijriag  activities  will  n>quin'  OMH 
.•.|)proval  under  the  Pai«TWork 
Heduction  Act  bt^fnre  comniencen.ent  nl 
tl'.e  activity. 

(C;)  No  recipient  of  assistaiu.e  under 
the  FHO  Initiative  may  use  any  funds 
provided  by  the  Department  for  the 
p<ivment  of  expenses  in  coniusction  v\;th 
litigation  against  the  United  States. 

(b)  R(x;ipit!nts  of  funds  under  the 
11 K)  Initiative  shall  b>'  nquirt>fl  to 


record,  in  a  caNe  tracking  log  (or  I  .lir 
Housing  Enforcement  Log)  to  be 
supplied  by  HUD.  information 
appropriate  to  the  funded  projett 
n-latins  to  the  number  of  complaints  of 
discrimination  received:  the  basis  of 
these  complaints;  the  type  and  number 
of  tests  utilizeil  in  the  investigation  of 
each  allegation:  the  time  for  case 
processing,  including  administrative  or 
judicial  pn)ceedings;  the  cost  of  testing 
activitu's  and  ca.se  processing;  and  case 
outcome  or  relief  provided.  The 
rei;ipient  must  agree  to  make  this  lot; 
available  to  HUD. 

Id)  Srifction  C.ntvria/Hanking  Faiturs 

(1)  Sel(K:tioi)  Criteria  for  Ranking', 
.\pp!:ralions  for  Assistance 

111  addition  to  the  preference  points 
indiiated  in  section  L(c)  for  particular 
activities,  all  projects  proposed  in 
applications  will  be  ranked  on  the  basis 
of  the  following  criteria  for  selection: 

(i)  The  anticipated  impact  of  the 
pmjrt  t  proposed  on  the  concerns: 
identified  in  the  application.  (25  points) 
In  determining  the  anticipated  imp  ict  of 
the  proposed  project.  HUD  will  consider 
the  degree  to  which  a  proposed  project 
addresses  problems  and  issues  that  are 
sigr.incant  fair  housing  problems  and 
issues,  as  exf)!ained  in  the  application, 
orbasi'd  upon  other  information 
availabU;  to  HUD.  (The  clarity  and 
thoroughness  of  the  project  description 
can  be  considered  in  this 
determination.)  This  criterion  will  be 
judged  on  the  basis  of  the  applicant's 
submis^ions  in  response  to  paragraph 
m.  (all  1 )  of  this  NOFA  under  the 
headii'.g    Che' klist  of  .Application 
Submissiim  Rtiquirements." 

(ii)  Thr  extent  to  which  the  pn'/n  t 
ivill  provide  benefits  in  support  of  fair 
housing  after  funded  activities  have 
been  i  ompleted  (25  points)  bi 
deternuning  the  extent  to  which  ihf 
project  will  provide  benefits  after 
funded  activities  have  been  compUtetl. 
HUD  will  consider  the  degree  to  wliich 
the  project  will  be  of  continuing  use  in 
dealing  with  housing  discrimination 
after  funded  activities  have  been 
ciimpleted.  This  criterion  will  \m-  jud'^i-d 
on  the  basis  of  the  applicant's 
submissions  in  response  to  paragraph 
lll.(a)(6)  and  III. (a)(7)  of  this  NOFA 
und«'r  the  heading  "Checklist  of 
.Apj)lic,ition  Submission  Requirenu:iits," 

(iii)  The  extent  to  ivhicli  the  project 
vv///  pnende  the  maximum  impact  on 
the  concerns  identified  in  a  cost 
effective  manner.  (20  points)  In 
determining  the  extent  to  which  the 
proj'-ct  will  provide  the  maximum 
impact  on  the  concerns  identified  in  .i 
t  o-,t  f'tT''<JiuiJUaUi>»fr++Wn  will 


consider  the  quality  and  reasonableness 
of  the  proposed  activities,  timeline  and 
budget  for  implementatifin  and 
c:onipletion  of  the  project.  HUD  will 
consider  as  well  the  adeq-aacy  and 
clarity  of  proposed  pr(K;edures  to  be 
used  by  the  agency  for  monitoring  the 
progress  of  the  project  and  (Misuriiig  its 
timely  completion.  These  procedures 
may  consist  of  a  system  for  checking 
v\  hetl'.er  or  not  the  milestones 
established  by  the  project's  timeline  .ire 
being  rnet  The  applicant's  capability  in 
handling  financial  resources  (i  .g.. 
adequate  financial  control  procedures. 
;iccounting  procedures)  will  betaken 
into  account  as  part  (jf  the  asse--  nicnl. 
This  may  be  evidcincod  by  the 
applic.uit's  financial  mar.-'igem<:!;t  til 
prt>viyus  FHIP  or  other  civil  rights 
prt)ject  management,  a  certification  from 
cognizant  auditor,  and  other 
documentation.  This  criterion  will  lie 
judged  on  the  basis  of  the  applicant's 
submissions  in  response  to  paragraphs 
III. (a)(2).  and  !II.(a)(5)  of  this  NOFA 
iHidi^r  the  heading  ■■C;hec:Uist  of 
.Application  Submission  Requirements" 

(iv)  The  extent  to  which  the 
applicant's  professional  and 
orfianizatinnal  experience  ■•vill  turllur 
the  ui  hievement  of  project  linah  (20 
points)  In  detc-mining  the  extent  to 
whit:h  the  applicant's  professional  and 
ort^anizational  experience  will  fnrtliei 
the  achievement  of  the  project's  goals, 
HUD  will  consider  the  app!ic:ant's 
eKperiem  e  in  formulating  and  carrv  ing 
out  programs  to  prevent  or  elinunate 
disiriminatory  practices,  including  th<- 
applicant's  management  of  past  and 
curn-nt  FHIP  or  other  civil  rights 
prL>if;cts.  the  experience  and 
qu.iiificntions  of  existing  ()e,-sonuei 
identified  for  key  positions,  or  a 
d"scr:ption  of  the  qualifications  c;!  .'.eu 
st.iff  that  will  be  hired,  including 
siihcoiitractors.'consultants.  For 
o.-gar.i/atiotis  sub.mittfng  an  u|>plicatioii 
under  the  Ldecation  and  ( )atreach 
Initiative.  HUD  will  consider  both  fair 
housing  t!xp<rient:e  and  experience  in 
implementing  education,  outreach  or 
puhiic  information  programs.  This 
criterion  will  be  judged  on  the  basis  ot 
the  applicant's  submissions  in  response 
to  paragraph  111. (a)(3)  of  this  NOFA 
under  the  heading  "Checklist  of 
Application  Submission  Requirements.  " 

(v)  The  extent  to  ivhtch  the  project 
ut;!i/.es  other  public  or  private  resource^ 
that  nniy  be  available.  (10  points),  lloth 
monetary  and  in-kind  resoe.rces 
tdeiitifu'd  in  the  application  an;  eligible 
for  d«!termining  the  extent  to  vvhie  h 
other  public  or  private  resources  an- 
available.  The  resourt:es  that  will  Iw 
considenj^d  must  be  targeted  specifically 
tor  th.i-  proposed  project.  ;ind  imist  be 


over  and  above  the  resources  available 
to  the  applicant  as  a  part  of  its  usual, 
non-jproject  operations  for  such 
oxpensps  as  salaries,  equipment, 
supi^lies.  and  rent.  This  criterion  will  be 
judged  on  the  basis  of  the  applii  ant's 
subrijssions  in  response  to  paragraph 
IIl.(ajl(4)  of  this  NOFA  under  the 
heac  ing  "Checklist  of  .Application 
Subiliission  Requirements." 
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(2)  Sijlection  Process 

Earn  application  for  funding  will  be 
fvaliiBted  competitively,  and  awarded 
poin[^  based  on  the  Selection  Criteria 
for  Rtinking  Applications  for  Assistance 
iden  ified  in  section  l.{d)(l)  of  this 
NOFA.  The  final  decision  rests  with  the 
Assistant  Sc^crctary  or  designee.  .After 
eligible  applications  arp  evaluated 
against  the  factors  for  award  and 
assi^ied  a  score,  they  will  be  organized 
by  rc-iiik  order.  The  rank  ordering  will  be 
donisj  separately  for:  Each  Initiative:  each 
program  component  (national,  National 
Fair  Housing  Month,  regional/local,  and 
comiiiunity-based)  of  the  Education  and 
Outreech  Initiative:  each  purpose 
(contjinued  development  of  e.visting 
orgariizations,  and  establishing  new- 
organizations)  under  the  Fair  Housing 
C)rga(iizations  hiitiative,  or  funding 
cycle!  (one-year  and  two-year  projects) 
under  4hc  Private  Enforcement 
Initiajtive.  Awards  for  each  Initiative 
will  be  funded  in  rank  order  until  all 
available  funds  have  been  obligated,  or 
until  Ithore  are  no  acceptable 
appli^tions. 

(3)  C(i$t  Factors 

The  Department  expet.ts  to  fund 
multiple  applications  as  a  r»;sult  of  this 
NOFA.  At  some  point,  however,  two  or 
more  complete  and  eligible 
applitations,  after  evaluation  against  the 
Selection  Criteria,  may  be  considert^d 
equal:  in  technical  merit.  At  that  point, 
the  ptojert's  cost  will  b«?come  the 
d(H;id|ng  factor.  Furthermore,  an 
applicant's  proposal  will  not  be  funded 
when  costs  are  determined  to  be 
unreajistically  low  or  unrea.sonably 
high. 

(0)  Applicant  Notification  and  Award 
Procedures 

(1)  Notification 


No  Information  will  be  available  to 
applidants  during  the  period  of  HUD 
evaluation,  except  for  notification  in 
wriiing  to  those  applicants  that  are 
d(;t»?nnined  to  be  ineligible  or  that  have 
technical  deficiencies  in  their 
uppiitiations  th;U  may  be  corret ;ted. 
Sele(ii!»!,s  will  be  announced  by  HIT) 
upon  completion  of  the  evaluation 


process,  subjet  t  to  final  negotiations  and 
award. 

(2)  Negotiations 

After  HUD  has  ranked  the 
applications  and  made  an  initial 
determination  of  applicants  whose 
scores  are  within  the  funding  range  (but 
before  the  actual  award).  HUD  may 
require  that  applicants  in  this  group 
participate  in  negotiations  to  determine 
the  specific  terms  of  the  cooperative  or 
grant  agreement.  In  cases  where  it  is  not 
possible  to  conclude  the  nwessarv 
negotiations  successfully,  awards  will 
not  be  made. 

If  an  award  is  not  made  to  an 
applicant  whose  application  is  in  the 
initial  funding  threshold  b«>cause  of  an 
inability  to  complete  successful 
negotiations,  and  if  funds  an?  available 
to  fund  any  applications  that  ma\  have 
fallen  outside  the  initial  funding 
threshold,  HUD  will  select  the  ne.vt 
highest  ranking  applicant  and  proceed 
as  described  in  the  preceding  paragr.iph 

(3)  Funding  Instrument 

HUD  expects  to  award  a  c  ost 
reimbursable  or  fixed-price  cooperative 
or  grant  agreement  to  each  successfiil 
applicant.  HUD  reserves  the  right, 
however,  to  u.se  the  form  of  assistance 
agreement  determined  to  be  most 
appropriate  after  negotiation  with  the 
applicant. 

(4)  Reduction  of  Requested  c;rant 
Amoimts  and  Special  Conditions 

HUD  may  approve  an  application  for 
an  amount  lower  than  the  amount 
requested,  fund  only  portions  of  an 
application,  withhold  funds  after 
approval,  and/or  require  the  grantee  to 
comply  with  special  conditions  added 
to  the  grant  agreenuinf,  in  accordance 
with  24  CFR  8.S.12,  the  requirements  of 
this  NOFA,  or  where: 

(i)  HUD  determint!s  the  amount 
njquested  for  one  or  more  eligible 
acliviticjs  is  unreasonable  or 
unnece.s.sary: 

(ii)  the  application  doc^s  not  otherwise 
mc!et  applicable  cost  limitations 
established  for  the  program; 

(iii)  The  applicant  has  requcisted  an 
ineligible  activity: 

(iv)  Insufficient  amounts  remain  in 
that  funding  round  to  fund  the  full 
amount  requested  in  the  application  and 
HUD  d«;terniines  that  pijrtial  fiinding  is 
a  viable  option; 

(v)  The  applicunt  has  demonstrated  an 
inability  to  manage  HUD  grants, 
particularly  Fair  Housing  Initiati,ves 
I'rograni  grants:  or 

(vi)  For  any  other  reason  where  giHKl 
c:ause  exists. 


(5)  Performance  .Sanctions 

A  recipient  failing  to  comply  with  the 
procedures  set  forth  in  its  grant 
agreement  will  be  liable  for  sue  h 
sanctions  as  may  be  authorized  bv  law. 
including  repayment  of  improperlv  used 
funds,  terminaiion  of  further 
participation  in  the  FHIP.  reduction  or 
limitation  of  further  funding  for 
administrative  enforcement  activities, 
and  denial  of  further  pa.nicipation  in 
programs  of  the  Department  or  of  .my 
F(!(leral  agency. 

II.  Application  Process 

.'\n  a{)plicatinn  kit  is  riKjuirod  as  the 
formal  submission  to  apply  for  funding. 
The  kit  includes  information  on  the 
Management  Work  Plan  and  Budget  for 
activities  proposed  by  the  applicant,  .An 
application  may  be  c/btainecJ  by  writing 
the  Fair  Housing  Information 
Clearinghouse,  Post  Office  Box  ti()91. 
Rockville,  MD  20850,  or  by  calling  the 
toll  free  number  l-flOO-343-3442.  To    • 
ensure  a  prompt  response,  if  is 
suggested  that  requests  for  application 
kits  be  made  by  telephone. 

Completed  applications  are  to  bi; 
submitted  to  Aztcic  Jacobs.  Funded 
Programs  Division,  Office  of  Fair 
Housing  and  Equal  Opportunity . 
Department  of  Housing  and  Urban 
Development,  Room  5234,  4:')1  .Stveiith 
Street,  S\V.,  Washington.  DC  204  10. 
The  application  due  date  will  be 
specified  in  the  applic .ition  kit. 
However,  applicants  will  be  given  i.t 
h^ast  ()0  days  from  today's  date,  until 
luly  15,  lfl<J4.  to  submit  their 
applications.  Applications  will  lie 
accepted  if  they  are  rec:eived  on  or 
before  the  applic;alion  due  datci.  or  aro 
nncived  within  7  days  after  the 
application  due  date,  but  with  a  U.S. 
postmark  or  ri;c:eipt  from  a  private 
commercial  di^livery  s«>rvice  (sue  h  as, 
Fculeral  Express  or  DHL)  that  is  dated  on 
or  before  the  application  due  date. 

The  application  deadline  is  firm  ,is  to 
date.  In  the  intiTest  of  fairness  to  ,ill 
competing  applicants,  the  Department 
will  treat  as  ineligible  for  consideration 
any  application  that  is  rert-iypd  after  tho 
di^adlinc.  Applicants  should  take  this 
practice  into  account  and  make  earlv 
submission  of  their  materials  to  .lyoid 
any  risk  of  loss  of  eligibility  brought 
about  by  unanticipated  delays  or  other 
delivery-related  problems.  A 
transmission  by  facsimile  mac  hine 
("FAX  ")  will  not  constitute  delivery. 

An  applicant  may  apply  for  fiinding 
f<»r  more  than  one  projcic :t  or  ac:tiyitv.  but 
a  separate  application  must  Ini 
submitted  for  each  of  the  following 
catr'gories  of  funding: 

(1)  Administrative  Enforcement 
Initiative  activities; 
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(2)  National  programs  under  the 
fiducation  and  Outreach  Initiative; 

(.3)  National  Fair  Housing  Month 
iictivities  under  the  Education  and 
Outn-ach  Initiative: 

(4)  Regional  or  local  activities  under 
the  Education  and  Outreach  Initiative; 

(.t)  Community-based  activities  under 
the  Education  and  Outreach  Initiative; 

(fi)  One-year  projects  under  the 
I'rivatn  Enforcement  Initiative: 

(7)  Two-year  projects  under  th«- 
Private  Enforcement  Initiative: 

(H)  Continued  Development  of 
Existing  Organizations  activities  under 
the  Fair  Housing  Organizations 
Initiative:  and 

(9)  Establishing  New  Organizations 
■Mtivitics  under  the  Fair  Mousing 
Organizations  Initiative. 

Although  a  separate  application  is 
njquired  for  each  fimding  category,  an 
application  may  propose  more  than  one 
type  of  eligible  activity  under  cuich 
category.  For  example,  both  production 
<ind  distribution  of  a  public  service 
message  may  be  proposed  in  a  single 
.ippliration  for  a  national  program 
under  the  Education  and  Outreach 
Initiative.  . 

Applicants  must  submit  all 
information  required  in  the  application 
kit  and  must  include  suffic;ient 
information  to  establish  that  the 
application  meets  the  selection  criteria 
set  forth  in  section  I.(d).  above,  of  this 
NOIA 

III.  Checklist  of  Application 
Submission  Requirements 

|.i)  General  requirements.  The 
application  kit  will  contain  a  checklist 
of  application  .submission  requirements 
to  complete  the  application  process. 
Each  application  for  FHIl'  funding  must 
(  ontain  the  following  items: 

( 1)  A  de.scription  of  the  ai  ti  vities 
{iroposed  for  funding,  and  the  practice- 
or  practices  at  the  community,  local, 
regional  or  national  level  that  haw 
adversely  affected  the  achievement  of 
the  goal  of  fair  housing,  and  that  will  bf 
addressed  by  the  proposed  activities. 
This  desi  ription  nuist  include  a 
discussion  and  analysis  of  tht;  hijusing 
practices  identified,  including  available 
information  and  studies  relating  to 
discriminatory  housing  practices  and 
their  historical  background,  and 
relevant  demographic  data  indicating 
tlie  nature  and  extent  of  the  impact  of 
the  described  practic«!S  on  persons 
seeking  dwellings  or  services  related  to 
the  sale,  rental  or  financing  of 
iKvellings.  in  the  general  location  where 
the  applicant  proposes  to  undertake 
activities; 

(2)  A  budget — which  must  ini  ludt? 

S  ^.000  for  on(!-year  projects,  aiui  .Sn.onf) 


for  two-year  pn)jects — to  be  used  for 
travel  costs  for  training  sponsored  by 
the  Department — and  a  timeline  for  the 
implementation  of  the  proposed 
activities,  consisting  of  a  description  of 
the  specific  activities  to  be  conducted 
with  FHIP  funds,  the  geographic  areas  to 
be  served  by  the  activities,  any  reports 
to  be  produced  in  connection  with  the 
activities,  the  cost  of  each  proposed 
activity  and  a  schedule  for  the 
implementation  and  completion  of  the 
activities; 

(3)  A  description  of  the  applicant's 
experience  in  formulating  or  carr>  ing 
out  programs  to  prevent  or  eliminate 
discriminatory  housing  practices  or  in 
implementing  other  civil  rights 
programs,  the  experience  and 
qualifications  of  existing  personnel 
identified  for  key  positions,  or  a 
description  of  the  qualifications  of  nt  u 
staff  to  be  hired,  including 
subcontractoi  s/consultants; 

(4)  A  .statement  indicating  the  i\rei{ 
for  FHIP  funding  in  support  of  the 
proposed  project  and  an  estimate  of 
other  public  or  private  resources  that 
may  be  available  to  assist  the  propose*! 
activities; 

(5)  A  description  of  the  procedures  to 
be  used  by  the  applicant  for  monitoring 
the  prr)gress  of  the  proposed  activities 
and  the  applicant's  planned  or 
in:plemented  financial  contml 
procedurt!S  that  will  demonstrate  the 
applicant's  capability  in  managing 
financial  resources: 

(tj)  A  description  of  the  fair  housing 
benefits  that  successful  completion  of 
the  project  will  produce,  and  the 
indii  ators  by  which  these  ben(;fits  an-  to 
be  measured,  and; 

(7)  A  description  of  the  degree  to 
which  the  project  will  be  of  continuing 
use  in  dealing  with  housing 
discrimination  after  fundtid  activities 
have  \nH)n  completed; 

(H)  HliD  Form  2880.  Applicant 
Disclosures: 

('»)  A  listing  of  any  current  or  pending 
grants  or  contracts,  or  other  business  or 
financed  relationships  or  agreements,  to 
prov  iih-  training,  education,  and/or  self- 
testing  services  between  the  applicant 
and  any  entity  or  organization  of  entities 
involved  in  the  sale,  rental,  advertising 
or  provision  of  brokerage  or  lending 
services  for  housing.  The  listing  must 
include  the  nanie  and  address  of  the 
entity  or  organization;  a  brief 
description  of  the  services  being 
perfoniHHi  or  for  which  negotiations  .in- 
pending:  the  dates  for  performance  of 
the  services;  and  the  amount  of  the 
contract  r)r  grant.  This  listing  nuist  be 
updat'-d  during  the  grant  negotiation 
period,  at  the  end  of  the  grant  term,  and 
for  grants  that  will  nm  for  more  than 


twelve  months,  at  the  end  of  the  twelftii 
month. 

(10)  The  applicant  must  submit  a 
certification  and  disclosure  in 
accordance  with  the  niquirements  of 
section  319  of  the  Department  of  the 
Interior  Appropriations  Act  (Pub.  E. 
101-121,  approved  October  23.  1989).  as 
implemented  in  HUD's  interim  final 
rule  at  24  CFR  part  87,  published  in  the 
Federal  Register  on  February  26.  1990 
(.S5  PR  673(i)  This  statute  generally 
pnjhibits  recipients  and  subrecipients  of 
iederal  contracts,  grants,  cooperative 
agn-ements  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Hranches  of  the 
Federal  Government  in  coimection  with 
ii  specific  t;ontract,  grant,  or  loan.  If 
warranted,  the  applicant  should  includi- 
the  DiM  losure  of  Lobbying  Activities 
form  (SF-LLL). 

(11)  Prior  to  award  exccutit>!i 
suc.c:essful  applicants  nnist  si.ti;;.:; . 
certification  that  thc>  will  conifju  with 

(i)  Section  3  of  the  Housing  and 
Community  Developmer.t  Act  of  19(i8. 
Eniploymcjnt  Opportimities  for  lower 
lnc;ome  Persons  in  Connc^ction  with 
Assistcrd  Projects  (12  U.S.C.  1701u),  and 
with  implementing  regulations  at  24 
CFR  part  135. 

(ii)  Title  VI  of  the  Civil  Rights  Act  of 
19b4 (42  U.S.C.  2000d-2006d-4) 
(Nondi.scriminafion  in  Federally 
Assist(;d  Programs)  and  implementing 
n^gidations  issued  at  24  CFR  part  t;  and 

(iii)  The  prohibitions  again.st 
discrimination  on  the  ba.sis  of  age  undc-r 
thcr  Age  Disc  rimination  Act  of  197S  (42 
I'.S.C.  b  101-07)  and  implemcmting 
regulations  at  24  CFR  part  14f),  and  tlu- 
prohibitions  against  discrimination 
<igainst  persons  with  disabiliti(^s  under 
secjtion  504  of  the  Rehabilitation  Ac;t  of 
1973  (29  U.S.C.  794)  and  implementing 
regulations  at  24  CFR  part  8. 

(i))  Additional  Education  and 
(hitiTach  Initiative  rvquireinentf^.  In 
addition  to  meeting  the  applic:ation 
requirc-ments  contained  in  secition  lll.la), 
above,  all  proposals  under  thc- 
Eduf  a'ion  ancl  Outrc;ach  Initiative  must 
iiuhide  the  following: 

( 1 )  A  description  of  how  the  activities 
or  the  final  products  of  the;  projcuts  can 
be  used  by  other  agcMicic^s  and 
orgjinii^atious  and  what  modifications,  if 
any.  would  be-  neccjssary  for  that 
purposc- 

(2)  Coordination  of  activities.  Each 
ncin-governjuental  applicant  for  funding 
under  the;  Educ:ation  and  Outrtvich 
Initiative  that  is  located  w  ithin  thc- 
jurisdicticm  of  a  State  or  local 
c-nforcc-ment  agenc:y  or  agencic?s 
.idministering  a  fair  housing  law  that 
has  becm  c.c;rtified  by  the  Department 
imder  24  CFR  part  1  If)  as  being  a 


subsUntially  equivalent  fair  nqusing 
law  must  provide,  with  its  apphcation, 
(locqrnenlation  that  it  has  consulted 
with;  the  agency  or  agencies  to 
coordinate  activities  to  be  fundejKunder 
the  Education  and  Outreac  hlrrttiative. 
This  coordination  will  ensi/re  that  the 
activjities  of  one  group  will  mJnimizp 
duplication  and  fragmentation^of 
acti\iities  of  the  other.  Failure  to  submit 
the  documentation  required  bv  this 
sectiUi  will  bo  treated  as  a  technical 
defidiency  in  accordance  with  section 
IV..  below,  of  this  NOFA. 

(3)|  E\  ery  regional/local/conimunit v- 
baseijl  program  application  must  include 
as  orje  of  its  activities  a  procedure  for 
referHng  persons  with  Fair  Housing 
complaints  to  State  or  local  agencies, 
private  attorneys,  or  HLTD  and  the 
Dopairtment  of  Justice  for  further 
enfoiicement  processing. 

[c]  Ac!r>itional  Private  Enforcemt^nt 
lniU0tivt;  lequirements.  In  addition  to 
meeting  the  application  requirements 
cimtained  in  section  III. (a),  above,  all 
propi  wals  for  testing  under  the  Private 
Enforcement  Initiative  must  include: 

(l)jDc>cunientation  that  the  applicant 
has  al  least  one  year  of  experience  in 
carr)|ng  out  a  program  to  prevent  or 
elimihate  discriminatory  housing 
practfCfs.  and  has  sufficient  knowledge 
of  fair  housing  testing  to  enable  the 
applit.ant  to  implement  a  testing 
program  successfully; 

(2)IA  certification  providing  that  the 
applicant  will  not  solicit  funds  from  or 
seek  to  provide  fair  housing  educational 
or  other  ser\ices  or  products  for 
(  ompen.sation.  directly  or  indirectlv,  to 
any  person  or  organization  which  lias 
been  Ihe  subject  of  testing  by  the 
applif-unt  during  a  12  month  period 
following  the  test. 

(d)  Additional  Fair  Housing 
Organizations  Initiative  requirements.  In 
addition  to  meeting  the  application 
requirements  contained  in  sec  tion  III. (a). 
above,  the  following  application 
submission  requirements  appiv  to 
proposals  under  the  Fair  Housing 
Orgariizations  Initiative: 

(1)  Hat  h  applicant  under  the 
continued  development  of  e.\isting 
organitations  purpose  of  the  Fair 
Housing  Organizations  Initiative  must 
submit  an  operating  budget  that 
describes  the  applicant's  total  planned 
expenditures  from  all  sources,  including 
the  vi^Kie  of  in-kind  and  monetary 
contributions,  in  the  year  for  which 
funding  is  sought.  This  operating  budget 
will  be  used  for  the  purposes  of 
determining  the  extent  of  the  50% 
funding  limitation  on  operating 
expenses. 

(2)  All  proposals  for  testing  under  the 
Fair  Fjousing  Organizations  hiitiative 
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must  certify  that  the  applicant  will  not 
solicit  funds  from  or  seek  to  provide  fair 
housing  educational  or  other  serMces  or 
products  for  compensation,  direc  tly  or 
indirectly,  to  any  person  or  organization 
which  has  been  the  subject  of  testing  by 
the  apphcant  during  a  12  month  period 
following  the  test. 

IV.  Corrections  to  DeHcienl 
Applications 

Applicants  will  not  be  disqualilied 
from  being  considered  for  funding 
because  of  technical  deficiencies  in 
their  application  submission,  e.g.,  an 
omission  of  information  such  as 
ri'gulator\7program  certifications,  or 
incomplete  signatory  requirements  for 
application  submission. 

HUD  will  notify  an  applicant  in 
writing  of  any  technical  deficiencies  in 
tlie  application.  The  applicant  must 
submit  corrections  within  14  (  alendar 
days  from  the  date  of  HUDs  letter 
notifying  the  applicant  of  any  technical 
deficiency. 

The  14-day  correction  period  pertains 
only  to  non-substantive,  technical 
deficiencies  or  errors.  Technical 
deficiencies  relate  to  items  that: 

1.  Are  not  necessary  for  Hl'D  re\  iew 
under  selection  criteria 'ranking  factors; 
and 

2.  Would  not  improve  the  substantive 
quality  of  the  proposal. 

\  .  Other  Matters 

Prohibition  Against  Lobbying  Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  19U0  (:n  U.S.C. 
1352)  (the  "Byrd  Amendment")  and  the 
implementine  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  Fcuieral  contracts,  grants,  or  loans 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
branches  of  the  Federal  government  in 
c  onnc'ction  with  a  specific  confrac  t, 
grant,  or  loan.  The  prohibition  also 
co\  ers  the  awarding  of  contracts,  grants, 
c  ooperative  agreements,  or  loans  unless 
the  n,>cipienl  has  made  an  accc^ptable 
ci'rtification  regarding  lobbying.  Under 
24  CFR  part  87.  applicants,  recipients 
and  sub-recipients  of  assistance 
exceeding  Si 00.000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 

Environmental  Impart 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  ac  r  ordance  with  the 


Di-partment's  rc«pulations  at  24  CFR  part 
50  which  implement  section  102(2HC) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  use.  4332).  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  between 
7  30  a.m.  and  5:30  p.m.  weekdavs  at  the 
Office  of  the  Rules  Docket  Clerk,  room 
10276,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Stmet, 
S\V.,  Washington.  IDC  20410. 

E\&Lutive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
(Jrder  12606,  The  Family,  has 
determined  that  the  policies  announced 
in  this  Notice  would  not  have  a 
significant  impact  on  the  formation, 
maintenance,  and  general  well-being  of 
families  except  indirectly  to  the  extent 
of  the  social  and  other  benefits  expected 
from  this  prcigram  of  assistance. 

Executive  Order  12612.  Federalism 

The  General  Counsel  has  determined, 
as  the  Designated  Official  for  HUD 
under  section  6(a)  of  Executive  Order 
12612.  Federalism,  that  the  policies 
contained  in  this  Notice  will  not  ha\e 
federalism  implic  aticms  and.  thus,  are 
not  subject  to  re\  iew  under  the  Order. 
The  promotion  of  fair  housing  policies 
is  a  rticognized  goal  of  general  benefit 
without  dirc«ct  implications  on  the 
niationship  between  the  national 
government  and  the  states  or  on  the 
ciistribution  of  power  and 
responsibilities  among  various  levels  of 
po\erni|ienf. 

Drug-Free  Workplace  Certification 

The  Drug-Free  Workplace  Act  of  19S8 
requires  grantees  of  Federal  agencies  to 
certify  that  they  will  provide  drug-free 
\s  orkplaces.  Thus,  each  appliciint  must 
ccnify  that  it  will  comply  with  drug-free 
workplace  rc^quirements  in  accordant  e 
with  24  CFR  part  24.  subpart  F. 

Accountability  in  the  Provision  of  HI  D 
Assistanie 

HUD  has  promulgated  a  final  niie  to 
implement  section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Ac  t  of  1989  (Hl'D 
Reform  Act).  The  final  rule  is  codified 
at  24  CFR  part  12.  Section  102  contains 
a  number  of  provisions  that  are 
d(!signed  to  ensure  gn'ater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  On  January  14, 
1992,  HID  publi.shed  at  57  FR  1942 
additional  information  that  gave  the 
public  (inc  hiding  applicants  for.  and 
recipients  of.  HUD  assistance)  further 
information  on  the  implementation  of 
section  102.  The  doc  umentation.  public 
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access,  and  disclosure  requirements  of 
section  102  are  applicable  to  assistance 
awarded  under  this  NOFA  as  follows: 

Documentation  and  Public  Access 
Requirements 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  5.52)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition.  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  Hl.'D  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b).  and  the  notice  published 
in  the  Federal  Register  on  January  16. 
1992  (57  FR  1942),  for  further 
information  on  these  documentation 
and  public  access  requirements  ) 

Disclosures 

HUD  will  make  available  to  the  public 
for  five  years  all  applicant  disclosure 
reports  (HUD  Form  2880)  submitted  in 
connection  with  this  NOFA.  Update 
reports  (also  Form  2880)  will  be  made 
available  along  with  the  applicant 
di.sclosure  reports,  but  in  no  case  for  a 
period  less  than  three  years.  All 
reports — both  applicant  disclosures  and 
updates — will  be  made  available  in 
accordance  witb  the  Freedom  of 


Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  subpart  C.  and 
the  notice  published  in  the  Federal 
Register  on  January  16,  1992  (57  FR 
1942).  for  further  information  on  these 
disclosure  requirements.) 

Section  103  HUD  Eeform  Act 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  was  published  May 
13.  1991  (56  FR  22088)  and  became 
effective  on  |une  12.  1991.  That 
regulation,  codified  as  24  CFR  part  4. 
applies  to  the  funding  competition 
announced  today.  The  requirements  of 
the  rule  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants.  HUD  employees 
involved  in  the  review  of  applications 
and  in  the  Muik  ing  of  funding  decisions 
are  limited  by  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  pennitted 
under  24  CFR  part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  703-3815  (TDD/Voice).  (This  is 
not  a  toll-free  number.)  The  Office  of 
Ethics  can  provide  information  of  a 
general  nature  to  HL'D  employt^es,  as 
well.  However,  a  HUD  employee  who 
has  sjjecific  program  questions,  such  as 
whether  particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Departnu'nt,  should  contact  his  or  her 


Regional  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  pro?;ram  to 
which  the  question  pertains. 

Section  1 12  HUD Refonn  Mt 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
contains  two  provisions  dealing  with 
efforts  to  influence  HUT)"s  decisions 
with  respect  to  financial  assistance.  The 
first  imposes  disclosure  requirements  on 
those  who  are  typically  involved  in 
these  efforts — those  who  pay  others  to 
influence  the  award  of  assistance  or  the 
takmg  of  a  management  action  by  the 
Dt^partment  and  those  who  arc  paid  to 
provide  the  influence.  The  second 
restricts  the  pajment  of  fees  to  those 
who  are  paid  to  influence  the  award  of 
HUD  assistance,  if  the  fees  are  tied  to 
the  number  of  housing  units  received  or 
are  based  on  the  amount  of  assistance 
received,  or  if  they  are  contingeiil  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17.  1991  (56  FR  22912)  as  24 
CFR  part  86.  If  readers  are  involved  in 
any  efforts  to  influence  the  Department 
in  these  ways,  they  are  urged  to  read  the 
final  rule,  particularly  the  examples 
contained  in  appendix  A  of  the  rule. 

Authority:  Section  .561  of  the  Housing  and 
Commu.nity  Development  Act  of  1987  (42 
U.S.C.  3616  note).  Title  VIII.  Civil  Rights  Act 
of  19G8.  as  amended  (42  U.S.C.  3601-3619). 
Sec   7(d).  Department  of  Housing  and  '.Than 
Hevelupment  Act  (42  U.S.C.  353'-.(d)) 

Dated:  May  6.  1994 
Roberta  .^chtenberg. 
Assistant  Srrrrtary  for  Fair  Ilansing  and 
Equal  Opportunity. 

[TV.  Dot..  94-11762  Filed  5-1  !-04;  H:4'.  a.nl 
BILLING  CODE  4J10-J8-P 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Fiscal  Year  (FY)  1994  Indian  Child 
Welfare  Act  (ICWA)  Grant  Program, 
Availabi-ity  of  Title  II  ICWA  Funds  for 
Off-Reservation  Indian  Organizations 

AGENCY:  Bureau  of  Indian  Affairs. 
-Interior. 

ACTION:  Notice  of  Availability  of  Grant 
Funds. 

SUMMARY:  The  Indian  Child  Welfare  Act 
niiikes  grant  funds  available  to  off- 
reservation  Indian  organizations  from 
the  Bureau  of  Indian  Affairs  (BIA). 
Department  of  the  Interior,  for  the 
purpose  of  establishing  and  operating 
off-reservation  Indian  child  and  family 
service  programs. 

DATES:  The  closing  date  for  the  receipt 
of  applications  for  all  applicants  is  June 
30.  1994. 

ADDRESSES:  Applications  must  be 
mailed  or  hand-delivered  to  the 
appropriate  Area  Office  of  the  Bureau  of 
Indian  ATairs  Usted  in  Part  IV  of  this 
announcement. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Bureau  of  Indian  Affairs'  area  office 
nearest  to  the  applicant,  or  Albanita 
Atencio.  BIA  Division  of  Social 
Services.  Mail  Stop  310-SIB.  1849  C 
Street.  NW..  Washington.  DC  20240. 
Telephone  (202)  208-2721. 
SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Indian  Child  Welfare  Act.  I^Jblic 
Law  95-608.  authorizes  the  utilization 
of  funds  for  grants  to  Off-reservation 
Indian  organizations.  The  BIA 
published  in  the  January  13, 1994. 
Federal  Register.  Vol.  59.  No.  9. 
regulations  revising  25  CFR  Fart  23.  the 
rules  that  govern  the  Title  II.  ICWA 
grant  program.  Pursuant  to  25  CFR  Part 
23,  the  Assistant  Secretary — Indian 
Affairs  hereby  announces  procedures 
ntH^essary  for  eligible  off-reservation 
Indian  organizations  to  apply  for  the  FY 
1994  Title  II  ICWA  grant  funds  which 
shall  be  awarded  competitively  under 
the  revised  25  CFR  Part  23.  The  revised 
rules  became  effective  on  February  14, 
1994.  Copies  of  the  revised  25  CFR  Part 
23  ICWA  grant  regulations  may  be 
obtained  from  the  Area  Social  Workers 
listed  in  Part  IV  of  this  notice. 

A  two-year  developmental  plan  for  an 
IC\V.\  grant  program  will  be  accepted 
under  this  notice.  Applications  received 
under  this  notice  must  comply  with  all 
applicable  requirements  and  criteria 
specified  in  the  revised  25  CFR  Part  23. 
It  is  important  that  applicants  carefully 
re\icw  all  requirements  detailed  in  this 
notice  relative  to  application  contents, 
t'.tsadlines,  and  other  special 


instructions.  If  an  application  is  not 
received  by  the  close  of  business  on 
June  30. 1994.  it  will  not  be  considered. 

It  is  incumbent  upon  the  respective 
Area  Director  to  provide  the  necessary 
technical  assistance  requested  in 
accordance  with  25  CFR  Part  23.42.  The 
timeframe  for  receipt  of  requests  from 
the  off-reservation  applicants  for 
technical  assistance  is  10  days  prior  to 
the  close  of  the  application  deadline. 

A  national  total  of  $1,735,000  in  FY 
1994  ICWA  funds  will  be  awarded 
competitively  to  off-reservation  Indian 
organizations  nationwide  for  grants 
under  Title  II  of  the  Indian  Child 
Welfare  Art. 

Part  I.  General  Information 

A.  Background 

It  is  the  policy  of  the  BIA  to 
emphasize  and  facilitate  the 
comprehensive  design,  development 
and  implementation  of  Indian  child  and 
family  service  programs  in  coordination 
with  other  Federal,  state,  and  local 
programs  which  strengthen  and 
preser\'e  Indian  families  and  Indian 
tribes.  Thus,  applicants  are  encouraged 
to  design  their  ICWA  programs/ 
activities  that  integrate  with  or 
complement  existing  child  and  family 
service  programs  or  those  administered 
bv  the  applicant. 

Section  202  of  the  Indian  Child 
Welfare  Act  of  1978  (Public  Law  95- 
608.  25  U.S.C.  1932)  authorizes  the 
Secretary  to  make  grants  to  off- 
reservation  Indian  organizations  to 
establish  and  operate  off-reservation 
Indian  child  and  family  service 
programs  for  the  purpose  of  stabilizing 
and  preventing  the  breakup  of  Indian 
families  and,  in  particular,  to  ensure 
that  the  permanent  removal  of  an  Indian 
child  from  the  custody  of  his/her  Indian 
parent  or  custodian  shall  be  an  action  of 
last  resort.  These  programs  are  intended 
to  promote  the  Indian  Child  Welfare  Act 
of  1978  (25  U.S.C.  1902;  25  U.S.C. 
1932). 

This  notic;e  provides  information  on 
the  FY  1994  ICWA  grant  application 
process  for  eligible  ofT-reservation 
Indian  organizations  to  compete  for  FY 
1994  ICrVVA  grant  funds. 

B.  EU'^ble  Applicants 

The  Board  of  directors  of  any 
nonprofit  off-reser\ation  Indian 
organization  may  apply  for  a  grant 
under  this'announcement.  A  new 
application  for  projects  of  two  years 
duration  may  be  submitted  in  response 
to  this  announcement.  An  applicant 
may  not  submit  more  than  one 
application  nor  be  a  beneficiary  of  more 
than  one  grant  under  this  or  other  prior 
notices. 


C  Purpose  of  Off-Resenation  Grants 

The  purpose  of  every  Indian  child  and 
family  services  program  shall  be  to 
prevent  the  breakup  of  Indian  families, 
and  ensure  that  the  permanent  removal 
of  an  Indian  child  from  the  custody  of 
his/her  Indian  parent  or  custodian  shall 
be  a  last  resort.  Off-reservation  Child 
and  family  service  programs  may 
include,  but  are  not  limited  to: 

(a)  A  system  for  regulating, 
maintaining,  and  supporting  Indian 
foster  and  adoptive  homes,  including  a 
subsidy  program  under  which  Indian 
adoptive  children  may  be  provided 
support  comparable  to  that  for  which 
they  would  be  eligible  as  Indian  luster 
children,  taking  into  account  the 
appropriate  state  standards  of  support 
maintenance  and  medical  needs; 

(b)  The  operation  and  maintenance  of 
facilities  and  services  for  the  counseling 
and  treatinent  of  Indian  families  and 
Indian  foster  and  adoptive  children  with 
the  goal  of  strengthening  and  stabilizing 
Indian  families; 

(c)  Family  assistance  (including 
homemaker  services  and  home 
counselors),  protective  day  can^  and 
after  school  care,  employment  support 
services,  recreational  activities,  and 
respite  care  with  the  goal  of 
strengthening  Indian  families  and 
contributing  toward  family  stability;  and 

(d)  Guidance,  legal  representation  and 
advice  to  Indian  families  involved  in 
state  child  custody  proceedings. 

Part  11 

A.  Available  Funds 

In  FY  1994.  off-reser\ation  Indian 
organizations  will  compete  for  a 
national  allocation  of  $1,735,000.  C.riints 
will  be  awarded  competitively  to 
appro\  ed  off-reservation  Indian 
organizations  on  the  basis  of  senice 
area  population  within  the  following 
categories: 

(a)  A  maximum  of  up  to  $27,500  for 
eligible  applicants  with  a  total  ser\  ice 
artta  population  of  500  or  less; 

(b)  A  maximum  of  up  to  535,000  for 
eligible  applicants  with  a  total  service 
area  population  greater  than  500  but  less 
than  1,500; 

(c)  A  maximum  of  up  to  S4.").000  for 
eligible  applicants  with  a  total  service 
area  pt)j)ulation  greater  than  1.500  but 
less  than  3,000; 

(d)  A  maximum  of  up  to  S55.000  for 
eligible  applicants  with  a  total  service 
area  population  greater  than  3.000  but 
less  than  5.000; 

(e)  A  maximum  of  up  to  S65.000  for 
eligible  applicants  with  a  total  ser\  ice 
area  population  greater  than  5.000  but 
less  than  8,000; 
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I)  A  maximum  of  up  to  580,000  for 
eli  able  applicants  with  a  total  service 
ar(  1 1  population  greater  than  8,000  but 
le<  i  than  20,000; 

()  A  maximum  of  up  to  $110,000  for 
nli^ble  applicants  with  a  total  service 
ar<)a  population  greater  than  20.000  but 
less  than  40,000; 

(h)  A  maximum  of  up  to  Si 40.000  for 
eligible  applicants  with  a  total  ser\ice 
area  population  greater  than  40,000  but 
lo<te  than  60,000: 

|i)  A  maximum  of  up  toSl75.000  for 
eligible  applicants  with  a  total  sen-ice 
artia  population  g.-eater  than  60,000  but 
lesjsthanflO.OOO: 

(jj)  A  maximum  of  up  to  S250.000  for 
eligible  applicants  with  a  total  ser\  ice 
arda  population  greater  than  90.000  but 
lest;  than  140,000; 

(Ik)  A  maximum  of  up  to  S350.000  for 
eligible  applicants  with  a  total  service 
aroa  population  greater  than  140.000  but 
lesk  than  180,000:  and 

m  A  maximum  of  up  to  .S500.000  for 
eligible  applicants  with  a  total  service 
areja  population  over  180.000. 

Ij^nder  no  circumstances  may  anv  off- 
ros^»rvation  Indian  organiz«jtion  receive 
Indian  Child  Welfare  Actgrar.t  funds 
greater  than  the  ma.ximuiTr''grant  amount 
of  ^500,000  either  through  a  direct  grant 
or  jhrough  subgranling  procedures  with 
approved  applicants. 

r;p  ICWA  grant  funds  will  be 
withheld  Lit.  the  Central  Office  for 
appeals  related  to  off-reservation 
ftirding  levels:  therefore,  approved 
applications  will  be  funded  strictly  on 
the  t)asis  of  funds  available  to  each  area 
offide  and  in  accordance  with  the 
funding  amounts  published  in  this  grant 
notice.  The  respective  Area  Director  has 
final  funding  authority. 

B.  ; >er\ice EUgibiUty 

lie  service  area  population  is  the 
toti  I  number  of  Indians  eligible  for 
services  under  25  CFR  23.50(b)  in  the 
geographical  area  to  which  an  off- 
reservation  Indian  organization  can 
rea  istically  provide  the  ser\'ices 
projposed  in  the  application.  The  service 
are^  population  is  used  only  to 
dettermine  the  maximum  grant  amount 
for  which  an  applicarit  may  be  eligible. 

For  purposes  of  eligibility  for  senices 
pro\nded  under  25  U.S.C.  1932  and 
193.3  of  the  Act,  any  person  meeting  the 
definition  of  Indian.  Indian  child, 
Indian  custodian,  or  Indian  parent  of 
any  unmarried  person  under  the  age  of 
18  as  defined  in  25  CFR  Section  23.2. 
or  the  definition  of  Indian  as  defined  in 
25  IJ.S.C.  1603(c).  shall  be  eligible  for 
IC\yA  services. 

These  service  area  population  figures 
must  be  based  upon  substantiated, 
ideatifiable  statistical  sources. 


.Applicants  must  submit  copies  of  recent 
statistical  data  from  sources  which 
support  their  service  area  figures,  such 
as  off-reservation  population 
information,  U.S.  Census  data,  or  off- 
reservation  service  area  population  data 
maintained  by  the  Indian  Health  Service 
for  urban  Indian  populations. 

Part  III.  .\ppliLation  Selection  Criteria 

A.  Statuton,-  Authority 

The  BIA's  Indian  Child  Welfare  Act 
grants  program  is  authorized  bv  Title  II 
of  Public  Law  95-608.  the  Indian  Child 
Welfare  Act  (25  U.S.C.  1901  et  seq..  25 
CFR  part  23).  All  grant  applications 
submitted  under  this  notice  shall  be 
scored  individually  and  reco.Timended 
for  grant  awards  in  accordance  with  the 
mandatory  application  requirements 
and  the  application  selection  criteria 
specified  in  25  CFR  part  23.33. 

B.  Closing  Date  for  Receipt  of 
Applications  for  All  Appliculions 

The  closing  date  for  receipt  of 
applications  under  this  grant  notice  is 
the  close  of  business  on  June  30,  1994, 
for  ail  applicants.  All  applications  for 
off-reservation  Indian  Child  Welfare  Act 
grants  must  be  received  by  the       y 
appropriate  B\.\  Area  Director,  a^ 
specified  in  25  CFR  23.31(c)  o/or 
before  5:00  p.m.  or-the  official^'close  of 
business  for  that  office  on  the  closing 
date  of  the  application  period.  Hand- 
delivered  applications  will  be  accepted 
during  normal  work  hours  Mondav 
through  Friday.  Postmarks  will  not  be 
con.sidered  as  meeting  the  deadline. 
Applicants  which  do  not  meet  the 
(icadline  criteria  will  be  considered  late 
applications,  and  will  not  be  considered 
in  the  competition.  The  names  and 
addresses  of  all  BIA  area  offices  are 
listed  in  Part  IV  of  this  notice. 

C.  Mandatory  Application  Requirements 
for  All  Applicants 

Pursuant  to  25  CFR  23.33(a).  an 
application  for  a  two-year  competitive 
grant  under  this  subpart  shall  be 
submitted  to  the  appropriate  Area 
Director  as  specified  in  25  CFR  23.33(c). 
.Mandatory-  application  requirements  for 
Indian  organization  applicants  shall 
include: 

(1)  An  official  request  for  an  ICWA 
jjrant  program  from  the  organization's 
btiard  of  directors  covering  the  duration 
of  the  proposed  program; 

(2)  A  completed  Application  fur 
Federal  Assistance  form.  SF  424; 

(3)  Written  assurances  that  the 
organization  meets  the  definition  ul 
Indian  organization  at  25  CFR  .Section 
23.2; 


(4)  A  copy  of  the  organizations 
current  Articles  of  Incorporation  for  the 
applicable  grants  vears: 

(5)  Proof  of  the  organizations 
nonprofit  status; 

(6)  A  copy  of  the  organizations  IRS 
tax  exemption  certificate  and  IRS 
employer  identification  number; 

(7)  Proof  of  liabilitv  msurance  for  FY 
1994-1995; 

(8)  Current  written  assurances  that  the 
requirements  of  CL-cular  A-128  for 
fi.sc£i!  management,  accounting  and 
recordkeeping  are  met;  and 

(9)  Pursuant  to  the  Drug-Free 
Workplace  Act  of  1988.  all  grantees 
under  this  subpart  shall  complv  with 
the  mandatory  Drug-Free  Workplace 
Certification,  a  regulator\-  requirement 
for  Federal  grojil  recipients. 

An  application  missing  any  of  the 
above  mandatory  requirements  will  nut 
be  reviewed. 

In  addition  to  the  foregoing 
requirements,  existing  ICW.A  gr.^-.".tiv-s 
must  submit  a  copy  of  a  satisfartorv 
program  evaluation  for  the  currer.t  vear 
of  operation  from  the  appropriate  area 
office  in  order  to  be  considered  fur 
funding  in  FY  1994  (25  CFR  23  33(o;). 

In  accordance  with  25  CFR  41. 
grantees  must  adhere  to  tind  con; pi v 
with  all  the  general  and  unifor.m  gnint 
administration  provisions  and 
requirements  specified  at  CFR  pa.'l  27G 
and  those  identified  in  Subpart  E  of  25 
CFR  23.  Failu.'R  to  meet  and  f  ompiv 
with  these  regulatory  requirements  mav 
result  in  suspension,  cancellation  and/ 
or  termination  of  program  fimds. 

The  grant  application  shall  be  no 
longer  than  40  pages,  double  spaced, 
excluding  the  appendix.  The  table  of     • 
contents  and  appendices  will  not  be 
counted  toward  the  maximum  length.  It 
is  recommended  that  the  appendix  be 
no  long('rthan  20  pages.  If  an 
application  is  longer  than  the 
established  page  fimitation.  onlv  the 
first  40  pages  will  be  reviewed.  All 
apjilicants  must  suomit  one  original 
application  and  three  copies  of  the 
complete  application. 

Information  included  in  the  appendix 
should  relate  specificallv  to  the 
application.  The  appendix  may  include, 
but  is  not  limited  to  the  following: 
Resolutions,  support  letters,  position 
descriptions,  current/recent  fiscal 
management/ accounting  certification, 
operational  internal  monitoring  svstems, 
and  non-profit  status  documentation. 


D.  Competitive  Application  Selection 
Criteria 

The  Area  Director  or  his/her 
designated  representati'.  e  shall  st-iec  t 
those  proposals  which  will  in  his'her 
judgement  best  promote  the  p^opo^^;s  of 
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t\w  Imliati  Child  U'l-lfiirc  Ai.t  ul  IMTH 
SeUKtion  shall  be  made  throuiih  tlu"  .inM 
revi«-\v  cuminitteo  process  in  uhii:h 
J'iith  application  will  he  stDred 
individually  and  ranked  accordie.g  ti> 
score,  taking  into  considi^ration  the 
uianiiator>'  n^jiiin'ments  as  sp^'cified 
above  and  the  follnwing  silectinn 
criteria: 

(1)  I  he  degree  to  vvhic:h  du; 
application  reflects  an  undeistundia;;  of 
the  social  ser\ ic.s  pmhlems  or  issues 
affecting  the  resident  Indian  popidation 
vvhi(.h  the  applicant  proposes  to  sent'. 

(2)  Whether  the  applicanl  presents  a 
narrative  needs  assessment,  qiianiiialiv*^ 
data  and  demographics  of  the  t  iient 
Indian  popidation  to  \)o  sefv<'d; 

(!)  l!s!im.^tes  t)f  the  nurnhiT  of  Indian 
people  to  receive  b"!ief:ls  or  services 
from  the  progran  hasetl  on  iv.til.ibic 
data; 

(4)  I'romratn  go.tls  and  obje:  livi-s  *i>  b.- 
achieved  through  the  gnint: 

(.5)  A  comprrhf-nsive  dini-lopiiuntal 
two-year  (FY  1W4  and  FY  1993) 
iiarrativK  plan  describing  what  sp»t:i'a 
serv ices  and/or  dcfiviti»!s  uill  itc 
provided  eaf;h  program  yaraiid 
atldressing  the  abovf-identified  sotial 
problems  or  issiani.  At  a  minimum,  thr- 
plan  must  include  a  narretive 
d{?st:ription  of  the  program;  Ihf  [)rn'.;rai:i 
go.ds  diul  objectivt^s.  stated  iji 
measurable  terms,  to  be  ac.hit;ved 
tlirough  the  grant;  and  the  methodology, 
including  culturally  define*! 
approaches,  and  procedur-js  b\  wtiich 
the  grantee  will  atccmplish  tht; 
-.lientified  goals  and  objectives; 

1«"))  An  internal  monitoring  systt'ui  tiu- 
g:.i.itee  will  use  lo  measure  progress  and 
j'.i  -scrilishments,  and  to  ensiTc  that  ih'* 
t;!;;:litvand  quantity  of  ac;tual 
jMTi'ormance  confonns  to  the 
n  c.i  in'mvnts  of  the  grant; 

(.')  i)n<  iu::fntation  of  the  rcliilivc 
iii.cessibiliiy  whic  !i  the  Indian 
population  to  be  st-rved  under  a  spt>i.ific 
prop(»sal  already  has  to  e.visting child 
and  family  service  programs 
emphiisizing  the  preveiition  of  Indian 
family  breakups,  such  as  n'.andatory 
statf!  servic:es.  F.icturs  to  be  considrr^'ti 
i»i  determining  accessibility  include; 

(i)  Cultural  barriers; 

(ii)  Di.-icriniin;'.tir,!i  ag.iinst  Indi.ms: 

(iii)  Inability  of  potential  Indi.ei 
clientele  to  p.iy  for  servif:es; 

(iv)  Tec;hnical  b,.rriers  <  reatec.  by 
existing  public  or  private  progra:   s; 

(v)  Availability  of  tnuisjiortatic:.   o 
existing  pn)grams; 

(vi)  Distance  betweej^i  ihe  Indian 
I  omir.nnity  to  be  ser\c'd  uncU-r  the 
propos.il  and  the  ne.in-st  existing 
programs; 

(vii)  Qu.dity  of  servic  (  -.  prn\i(l'(i  i>, 
Indian  c:lientele;  and 


(viii)  Relevance  of  St^fvice>  provide.l 
to  the  specific  needs  of  tiie  Indian 
clientele. 

(8)  If  the  propostnJ  program  duplicates 
existing  Federal,  state,  or  local  child  and 
family  scTvice  programs  emphasizing 
the  prevention  of  Indian  family 
breakups,  proper  and  current 
documented  evidence  that  rc;peated 
attempts  to  obtain  services  have  been 
unsuccessful; 

(9)  Evidence  of  substantial  support 
from  the  Indian  community  or 

c  ommunities  to  l>e  served,  including  but 
not  limited  to: 

(i)  Tribal  support  e\  idenced  by  a 
Irilwl  resc!  itit'n  or  c:ooperHtive  service 
itgrt-'emeii'-.  •  ..twcvn  tiie  administrative 
bodies  of  the  affected  tribe(s)  and  the 
applicant  for  the  duration  of  the  grant 
period,  or 

(ii)  I ^-tti.Ts  of  support  Itoiii  social 
siirvices  organizations  fa.miliar  with  th.e 
dj)p!icant's  past  work  experience; 

(10)  .\  staffing  plan  that  is  consistent 
with  implementation  of  the  above- 
described  program  plan  of  operation 
and  the  procedures  necessary  for  the 
sucx-essful  delivery  of  ser\  iccis.  The  plan 
must  include  proposed  keyrpersonnel. 
their  qualifications,  training  or 
experience  relevant  to  the  scrrvices  to  be 
providt'd.  responsibilities.  Indian 
preference  criteria  for  employment  and 
position  desc:riptions.  In  acxordance 
with  25  U.S.C.  3201  et  seq.  (Pub  I..  101- 
6:^0).  Title  IV.  the  Indian  Child 
Pnjtt'ction  and  Family  Violence 
Prevention  Act.  grantees  shall  conduc:t 
character  ajid  background  investigations 
of  Miose  personnel  identified  in  that 
statue  prior  to  their  actual  employment. 

(11)  The  reasonableness  and  relevance 
of  the  estimated  overall  costs  of  the 
proposed  program  or  services  and  their 
overall  relation  to  the  organization's 
funding  base,  activities,  and  mission; 

(12)  The  degriH>  to  which  the  de'ai Uid 
annual  budget  aiul  justification  for  the 
n-qui^sted  funds  arc  c:onsistent  with,  and 
clearly  supported  by.  the  proposed  plan 
and  by  appropriate  program  st;rvices 
and  activilies  for  the  applic:ab!c;  grant 
year; 

(i;t)  The  applicant's  identification  of 
any  c;onsult;.ints  and/or  sul)grantees  it 
proposes  to  employ;  description  cif  the 
ser%  ii:es  to  be  rt^ndered.  tfie 
qualifications  and  experience  of  --aid 
p«-rsonnel.  renec:ting  the  requirements 
for  performing  tlie  identified  services; 
and  lh»!  basis  for  the  cost  and  the 
amount  to  be  paid  for  such  services; 

(14)  Certification  by  a  licensed 
iicccjuntant  that  the  bookkec^ping  and 
■•c:c:ounting  proc  edures  that  the 
ipplicant  uses  or  intends  to  use  meet 
exisfiri"  Federal  standanls  for  i::ant 


tidr.iinistraticjn  and  management 
specified  at  25  CFR  23. 4B; 

{l.S)  The  compliance  of  property 
management  and  record kc;eping  systems 
with,  subpart  D  of  43  CFR  Part  2  (the 
Privacy  Act.  5  IJ  S.C.  552a),  and  with 
existing  Fc^deral  requirements  for  grants 
at  25  CFR  276.5  and  276.11,  including 
the  maintenanc:e  and  safeguarding  of 
direct  service  case  records  on  familicis 
and/or  individuals  served  by  tlie  grant, 

(lb)  A  description  of  the  proposed 
fac;ilities,  equipment,  and  buildings 
nec:c!ssary  to  carry  out  the  grant 
activities;  and 

(17)  Proof  of  liability  insurance' 
c  overage  for  FY  1994  and  FY  19'. r. 

h'.  Sci»nni; and  Grant  Applirat:rii 
S'.'ltition  Chtfria 

I'pon  n'c.eipt  of  an  applic  ation  for  an 
off-reserv  ation  grant  uncier  25  CFR  23.33 
which  reciui.'t^s  the  approval  of  the  .■Xn.i 
Din'Ctor.  the  Area  Director  sh.all; 

(1)  Fstabli.^h  and  convene  an  area 
review  committee,  chaired  by  a  person 
qualified  by  knowledge',  training  and 
experience  in  the  dcliyerj'  of  Indian 
child  and  family  services. 

(2)  Keiview  tt\e  area  office  certific:ation 
form  required  in  25  CFR  23.33(n). 

(3)  Review  the  application  in 
accordance  with  the  compe'titive*  revietw 
procedures  prescribed  in  25  CFR  section 
23.33  .^n  application  shall  not  receive 
approval  for  funding  under  the  are^a 
ccjmpetitive  review  and  scoring  process 
unlciss  a  review  of  the  application 
det(!ririines  that  it: 

(i)  Contains  all  the  information 
required  in  25  CFR  setrtion  23.33  whii  h 
must  be  recfive'd  by  the  close  of  tiie 
application  period.  Modifications  of  the 
grant  application  receivcul  after  the  close 
of  the  application  period  shall  not  be 
c:onsidere^d  in  the  competitive-  review 
proc:ess;  and 

(ii)  Receives  at  lenist  tht;  establishe'il 
minimum  score  of  80  points  in  an  area 
c:omp«'titive  review,  using  the 
application  selection  criteria  aiul 
scoring  prfx:ess  set  out  in  se-ction  23.33. 

(4)  .Approve  or  disapprove  the 
application  and  promptly  notify  the; 
applicant  in  writing  of  the  approval  or 
disapproval  of  the  applic;ation.  If  the 
applic;ation  is  disapprovc'd,  the  Arva 
Director  shall  include  in  the  written 
noticevthe  spt>cific  reasons  there^forc! 
The  actual  funding  amounts  for  dur 
initial  grant  year  shall  be  subject  to 
appropriati(5ns  available  nationwide;  ami 
the  continued  funding  of  an  approved 
off-ri^ser\ation  grant  application  undeT 
subpart  D  of  this  part  shall  be  subject  tn 
available  funds  rcccived  by  the? 
respt»c:tive'  area  officx'  for  the  appiic  .ible 
grant  year.  Initial  funding  dec;isions  and 
>iibse'(iuent  decisic>ns  with  resnee  t  to 
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li  nding  level  amounts  for  all  approved 
t  rant  applications  under  25  CFR  subpart 
0  shall  be  made  by  the  Area  Director. 

(5)  Based  on  the  competitive  scoring 
process,  priority  funding  consideration 
^■\\\  be  given  as  follows: 

i  (i)  Bonus  points  for  past  successful 
jirogram  performance,  will  be  awarded 
one  point  per  year  up  to  fi\e  vears  (from 
FY  89-FY93).'upon  certification  by  the 
Area  Director. 

j  (ii)  An  application  receiving  the 
highest  rated  score  will  receive  priority 
funding  consideration  at  a  higher 
funding  level  than  the  remaining 
ajpproved  applicants.  In  case  of  a  tied 
sjcore,  the  applicant  with  the  largest 
sjnrvice  area  population  will  receive 
priority  funding  consideration. 

1  (iii)  At  least  one  approved  applicant 
per  area  will  be  funded  at  a  higher  level 
tjian  the  rest.  The  remaining  approved 
^plicants  will  share  proportionately 
the  balance  of  available  ICWA  grant 
flinds. 

Grant  Review  and  Award  Process 

(The  Area  Director  shall  review  each 
application  through  a  competitive 
process  and  take  the  appropriate  course 
of  action  on  all  off-reser\ation  ICWA 
grant  applications  received  in  response 
to  this  notice  in  accordance  with  the 
established  requirements  and 
timeframes  in  25  CFR  Parts  23.33(a)  and 
23.34  respectively.  Grants  shall  be 
awarded  and  executed  in  accordance 
with  25  CFR  Part  23.43  as  expeditiously 
as  possible. 

(i.  Appeals 

A  grantee  or  applicant  may  appeal 
any  decision  made  or  action  taken  by 
the  Area  Director  under  subpart  D  that 
is  alleged  to  be  in  violation  of  the  U.S. 


Constitution,  Federal  statues,  or 
regulations  of  this  part.  These  appeals 
shall  be  filed  with  the  Interior  Board  of 
Indian  Appeals  in  accordance  with  25 
CFR  2.4(e);  43  CFR  4.310  through  4.318 
and  43  CFR  4.330  through  4.340.  .'Kn 
applicant  may  not  appeal  a  score 
assigned  to  its  application  or  the 
amount  of  grant  funds  awarded. 

A  notice  of  appeal  must  be  filed 
within  30  days  of  the  appellant's  receipt 
of  the  decision  being  appealed.  The 
notice  must  be  filed  in  the  office  of  the 
official  whose  decision  is  being 
appealed.  The  date  of  filing  is  the  date 
the  notice  of  appeal  is  postmarked  or 
the  date  it  is  personally  delivered  to  the 
official's  immediate  office  (25  CFR 
2.9(a);  25  CFR  2.13(a)).  The  burden  of 
proof  of  timely  filing  is  on  the  appellant. 
No  extension  of  time  will  be  granted  for 
filing  a  notice  of  appeal  (25  CFR  2.9(a) 
and  2.16). 

Within  30  days  of  the  filing  of  the 
notice  of  appeal,  a  statement  of  reasons 
must  be  filed  in  the  office  of  the  official 
whose  decision  is  being  appealed.  The 
statement  of  reasons  may,  however,  be 
in  or  filed  with  the  notice  of  appeal  (25 
CFR  2.10).  Appeals  will  be  handled  in 
accordance  with  provisions  sot  forth  at 
25  CFR  2.20. 

No  ICWA  funds  will  be  withheld  at 
the  Central  Office  for  purposes  of 
appeals  related  to  funding  appeals. 

Part  IV.  BIA  Area  Offices— Area  Social 
Workers 

All  application  materials  must  be 
submitted  in  person  or  mailed  to  the 
appropriate  Bureau  of  Indian  Affairs 
Area  Director.  The  following  is  a  listing 
of  the  12  BIA  Area  Social  Workers 
designated  by  the  Area  Directors  to 


receive  ICWA  grant  applications  from 
off- reservation  Indian  organizations. 

Aberdeen  Area  Offu  e:  Peggv  Dav  is:  1 1 5  4;n 

Av.-nue,  S.E  :  .\bcrdefn.  .SD  57-401.  bOV 

226-7351. 
Albuquerque  A.'-ea  Ofiice:  Joseph  Nar.?:iio; 

615  1st  Street:  P.O.  Box  2fi5r>7: 

Albuquerque,  .\M  87125-f)557:  505  750^ 

3321. 
Anadarko  .'V.'-ea  Office:  Re;ha  Murcioi  k:  1 '  .• 

mile  North  liighuay  281;  WCDOlfite 

Complex;  P.O.  Box  368;  Anadarko.  OK 

73005;  405/  2-47-6G73  ext.  257. 
Billings  Area  Office:  Louise  Zokan-D^ios 

Reyes:  316  North  26th  Street.  Billinns  MI 

59101;  406/657-6651. 
Eastern  .^rea  Offit  e:  Evel\  n  S.  Roa.-ihorse: 

3701  N.  Fairfax  Drive:  Suite  260:  .^rlinsron, 

VA  22201;  703/235-2353. 
luneau  Area  Office:  limmie  Clemrr.ous  9109 

Menden  Mall  Mall  Road;  P.  O.  Box  25520: 

)uneau.  AK  99802-5520:  907/586-7628. 
.Minneapolis  Area  Office;  Rosalie  Clark;  331 

South  Second  Avenue:  Minneapolis.  MN 

55401:612/373-1182. 
Muskogee  Area  Office:  Alice  A.  Allen: 

Federal  Courthouse  Building:  101  North 

5th  Street;  .Muskogee.  OK  74401-6206; 

918,'687-2507. 
Navajo  Area  Office:  Vivian  Hailstorm;  300 

West  Hill  Avenue;  P.O.  Box  1060;  MC— 140. 

Gallup.  NM  87301;  602  871-5151. 
Phoenix  Area  Office:  Stephen  J.  Lacv:  1  North 

First  Street;  P.O.  Box  10;  Phoenix.  AZ 

85001:602/379-6785. 
Portland  Area  Office;  Robert  C.  Carr;  911  .\  E. 

nth  Avenue;  Portland.  OR  97232-4169: 

503/231-6783. 
Sacramento  Area  Office:  Ke\  in  Sar.di^rs; 

Federal  Office  Building.  2800  Cottage  Way; 

Sacramento.  CA  95825;  916/978—1705. 

Dated  May  6.  1994. 
John  \V.  Tippeconnic, 

Acting  Aasistant  St'cmtan' — Indian  Affairs. 
jFR  Doc.  94-11674  Filed  5-12-94;  345  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Join!  Tribal/BIA/DOl  Advisory  Task 
Force  on  Bureau  of  Indian  Affairs 
Reorganization,  Public  Meeting 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  Office  of  the  Assistant 
Secretar)' — Indian  Affairs  is  announcing 
the  forthcoming  meeting  of  the  joint 
Tribal/BIA/DOI  Advisory  Tasic  Force  on 
Bureau  of  Indian  Affairs  Reorganization 
(Task  Force). 

DATES:  May  24-26.  1994.  9  a.m.  to  5::tO 
p.m.;  the  Sheraton  Century  Center 
Hotel.  1  North  Broadway.  Oklahoma 
City.  Oklahoma.  73 102. '(405)  235-2780. 
Work  Groups  of  the  Task  Force  will 
meet  from  May  21  through  May  23. 
1994.  just  prior  to  the  general  session. 


The  meeting  of  the  Task  Force  is  open 
to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT:  Sa.m 
Adams,  Designated  Federal  Officer. 
Office  of  the  Assistant  Secretary  — 
Indian  Affairs:  MS  320  SIB;  1849  C 
Street  NW.;  Washington.  DQ 20240; 
Telephone  num.ber  (202)  208-2531. 

SUPPLEMENTARY  INFORMATION:  The  Joint 
Tribal/BIA/DOI  Advisory  Task  Force  on 
Bureau  of  Indian  Affairs  Reorganization 
will  discuss  organizational  impacts  of 
budget  decisions  including  the  National 
Budget  Hearings  for  FY  1996  held  in 
Washington.  D.C.  Information  will  be 
provided  on  policy  directions  resulting 
from  the  meeting  between  tribal  leaders 
and  President  Clinton  and  from  the 
listening  conference  jointly  sponsored 


by  the  Departments  of  Justice  and 
Interior.  The  Task  Force  will  also 
discuss  the  direction  future 
restructuring  of  the  BIA  should  take  and 
will  begin  preparing  the  final  report  of 
the  Task  Force  to  the  Congress  and  the 
Secretary  of  the  Interior.  Each  of  the 
Work  Groups  of  the  Task  Force  will 
p)rescnt  reports  of  activities  and  a  draft 
of  their  portion  of  the  final  report. 
Public  attendance  and  participation  in 
this  meeting  are  encouraged,  and  time 
for  public  comments  has  been 
schedided. 

l)at"d:  May  11.  lO'M. 
,\da  E.  Deer, 

As'iiitant  Secrntary- — Indian  Af}iiirs. 
|FR  not .  04-11930  Filed  5-1.V94;  8  45  ami 
BILUNG  CODE  4310-02-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  94-0528-4128, 1.D.  031894A] 

RIN:  0648-ZA02 

Financial  Assistance  for  Oyster 
Disease  Research 

AGENCY:  National  Marine  I'ishori«:s 

Service  (NMFS).  National  Oceanic  and 

Atmo.spheric  Administration  (NOAA), 

Conirnerce. 

ACTION:  Notice  of  availability  of  funds. 


summary:  a  total  of  SI. 3  million  in 
Fiscal  Year  (FY)  1994  funds  is  available 
through  the  NOAA/NMFS  Chesapeake 
Bay  Office  to  assist  interested  state 
fishery  agencies,  academic  institutions, 
and  other  nonprofit  organizations 
relating  to  cooperative  research  units,  in 
carrying  out  research  projects  to  {)rovide 
information  on  oyster  diseases  through 
cooperative  agreements.  NMFS  issues 
this  notice  describing  the  conditions 
under  which  eligible  applications  vvili 
be  accepted  and  how  NMl'S  will 
determine  which  applications  vvili  be 
selected  for  funding. 
DATES:  Applications  for  funding  under 
this  program  will  be  accep>ted  betvvfien 
M^y  16, 1994  and  6  p.m.  easti^n 
standard  time  on  |une  30.  1994. 
Applications  received  after  that  time 
will  not  be  considered  for  funding.  No 
applications  will  be  acceptetl  by 
facsimile  machine  submission. 

Succfrssfid  applicants  generally  will 
be  selt!cted  approximately  90  days  from 
the  date  of  publituition  of  this  notice  and 
the  earliest  date  for  awards  will  be  about 
180  days  after  the  date  of  publication  of 
this  notice. 

ADDRESSES:  Send  applications  to:  M. 
r:lizabeth  Gillelan.  Division  Chief. 
NOAA  Chesapeake  Bay  Offu*.  NMFS, 
410  St^vern  Avenue,  suite  107A. 
Annapolis,  MD  21403. 

Questions  of  an  administrative  nature 
should  be  referred  to:  Grants 
Management  Division,  Attn:  Jean  West, 
(ihicif.  ('.rants  Operations  Branch. 
NOAA.  .SSMC2.  OA321.  1325  Fast-West 
Highway.  Silver  Spring,  MD  20910.  at 
301/713-0926. 

FOR  FURTHER  INFORMATION  CONTACT:  M 
i:!izabetli  Gillelan,  410/267-.^.f.r)n. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Fish  and  Wildlife  Act  of  19r.6.  as 
amended,  at  16  II.S.C.  753  (a), 
authorizes  the  Secretary  of  (ionnnercf; 
(Secretary),  for  the  purpose  {)f 
developing  adequate.  ct)ordinuted. 


cooperative  research  and  training 
programs  for  fish  and  wildlife  resources, 
to  continue  to  enter  into  cooperative 
agreements  with  colleges  and 
universities,  with  game  and  fish 
departments  of  the  several  states,  and 
with  non-profit  organizations  rtslating  to 
cooperative  resean:h  units.  The 
Departments  of  Commerce  (IDOC). 
Justice.  State,  the  Judiciary,  and  Related 
Agencies  Appropriations  Act  of  1994 
makes  funds  available  to  the  Secretary'. 

The  n^search  to  be  funded  is  in 
support  of  the  Oyster  Disease  Researr:h 
Program,  which  provides  information 
on  American  oyster  disease-related 
research  and  in.'nagement  concerns  in 
the  northerisiiTU  United  States.  The 
program  investigates  selected  aspects  of 
the  life  cycle  of  oyster  pathogens, 
physiological  and  genetic  factors  that 
influence  disease  resistance  in  the 
American  oyster.  Crassostrea  virginica, 
and  management  strategies  that  would 
enhance  survival  of  the  public  fishery 
imd  prospects  for  resource 
rehaiiilitation. 

Oyster  disease  research  is  essential, 
given  the  recent  devastating  effect  of 
oyster  diseases  on  the  Maryland  and 
Virginia  oyster  fisheries.  Oyster  harv(rsts 
from  the  Chesapeake  Bay  reached  record 
lows  in  1992-1993.  Fishery 
management  approaches  that  manage 
around  the  diseases  have  not  been  able 
to  guard  against  widespn^ad  di.sease 
outbreidts.  New  research  into  the 
diseases  should  provide  new  knowledge 
and  new  tools  for  managing  and 
restoring  these  oyster  populations. 

II.  Areas  of  Special  Emphasis 

.'\.  Proposals  should  exhibit 
familiarity  with  related  work  that  is 
completed  or  ongoing.  Where 
appropriate,  proposals  should  be 
multidisciplinary.  Coordinated  efforts 
involving  multiple  eligible  applicants  or 
persons  are  encouraged.  Eligible  women 
and  minority  scientists,  associated  with 
eligible  applicants,  are  encouraged  to 
submit  applications.  While  the  areas  for 
special  emphasis  are  listed  below, 
proposals  in  other  areas  will  be 
c:onsidered  on  a  funds-available  basis. 
Primary  consideration  for  funding  will 
be  given  to  applications  addressing  the 
specific  priorities  listed  in  this  section. 
These  priorities  arc  not  listed  in  any 
implied  order.  NMFS  will  accept 
proposals  that  address  other  significant 
areas  of  research  on  C.  virginica: 
however,  consideration  cannot  be 
guaranteed. 

Consideration  will  be  given  to 
applications  that  address  the  following 
American  oyster  disease  research  and 
manage  merit  priorities  for  the 
northeastern  (inited  States: 


1  Technical  Priorities 

a.  Investigate  the  basic  mechanisms 
(physiological,  genetic,  immunological, 
biochemical,  etc.)  that  may  make  C. 
virginica  resistant/susceptible  to  the 
diseases  currently 'affecting  the; 
Northeast  Region's  oyster  populations 
This  includes  the  genetic  basis  for 
disease  resistance  and  the  possibUr 
development  of  gene  transfer  techniques 
that  could  lead  to  improved  native 
oysters. 

b.  Investigate  selected  aspects  of  the 
life  cycle  and  natural  history  of  C. 
virginiciis  pathogens,  with  emphasis  on 
transmission  dynamics;  identification  of 
intermediate  hosts;  and  determ.ii';;tion 
of  the  time/age  when  young  oyslcirs  first 
bt^come  susceptible  to  Haplosporidium 
nt'lsoni,  commonly  known  as  MSX,  or 
Perkinsus  mahnus,  known  as  Dermo. 

c.  I'tilize  P.  marinus  cultures  and 
isolated  cells  to  investigate  the 
bitx;heniistry  and  physiology  of  this 
pathogen,  with  emphasis  on  osmotic 
tolerance  of  cells  in  vitro  and  the  role  of 
virulence  factors  in  pathogenicity. 

d.  Investigate  juvenile  oyster 
mortalities  occurring  in  the  Northeast 
Region,  including  the  identification  of 
the  definitive  disease  agent,  its  range, 
and  impact  on  the  oyster  industry. 

2  Management-Related  Priorities 

a.-  Develop  and  test  new  management 
strategies  that  would  enhance  survival 
of  a  fishery  in  the  continuous  prcjsence 
of  disease,  such  as  the  establishment  of 
brood  stock  sanctuaries,  genetic 
selection  programs,  aquaculture 
techniques,  and  oyster  reef  research  and 
development. 

b.  Develop  resource  survey  techniques 
that  can  be  adopted  to  manage  disease- 
affec:ted  oyster  populations  effectively 
and  provide  background  data  to  support 
d(!velupment  of  management  options  for 
resource  rehabilitation. 

c.  Evaluate  the  potential  of  a 
Geographic:  Information  System 
approach  for  characterizing  the 
transmission  dynamics  of  oyster 
diseases  throughout  the  Chesapc^ake 
Bay. 

B.  Applications  addressing  the 
priorities  should  build  upon,  or  take 
into  account,  any  related  past  or  current 
work.  Diu-ing  FY  92  and  FY  93,  fiinds 
under  this  program  were  awarded  for 
the  following  projects,  at  a  total  cost  of 
$1.3  million,  for  each  year. 

1.FY93: 

a.  Role  of  Oyster  Lysosomal  Enzymes 
in  Dis»»ase  Resistance. 

b.  Field  and  Laboratory  Study  of  the 
Process  and  Dynamics  of  Perkinsus 
marinus  Infw.tion  of  the  Eastern  Oysle.-. 
C'rassostrea  virginica. 
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f:.  Kxtraceilular  Protein  from 
f^f^rkinsus  niarinus:  Analysis  of 
athogonic  Mechanisms  and 
'.  levelopment  of  Enhanced  Diagnoses. 
'  d.  Population  Genetic  Structure  of 
.  f'erkinsus  maririLis. 

e.  Intertidal  Oyster  Reefs  as  a  Tool  for 
:stiiarine  Environmental  RehabiHtation 
tnd  Rejuvenation  wf  the  Virginia  Oyster 
-ishery. 

f.  Replenishment  Strategies  in  the 
.  ontinuous  Presence  of  Disease. 

g.  Infcctivify  of  Cultured  Perkinsus 
tarinus:  Effects  of  Parasite  Life  Stage 

lid  Delivery  Method. 

h.  Development  of  Haplospnridium 
1  fflaoni  (MSXJ-Specific  DNA  Probes  for 
'.  iagnosJic  Applications  and  Life  Cvcle 
itudies. 

i.  Hybridization  of  Eastern  and  Pacific 
r  ysters  Using  Bridging  Taxa. 

j.  Development  of  Culture  Strategies 
<  I  Reduce  Losses  Due  to  Juvenile  Oyster 
k  lortalities  in  the  Northeast. 

k.  Physiological  Responses  of  the 

I  yster  Crassostira  virginica  to 

1  ifections  of  Pirkinsus  marinus:  Effects 
I )  Environmental  Variables  on  Acid- 
Imsc  Status. 

1.  ELISA  Assay  for  Detection  of 

I '  "ikinsus  marinus  in  Oyster  Tissue.      ,j 

m.  American  Oyster  Stock 
Uscssment  in  Maryland. 
.    n.  Technical  Support  for  Mcirylajid's 
Oyster  R»x:overy  Action  Plan. 

o.  Flow  Cylometric  Enumeration  of  P. 
ij  arinus  Cells  in  Ciiesapeake  Bay 
1\  aters. 

p.  D(!velopment  and  Evaluation  of 
[  .'ncleic  Acid  Prt)bes  for  Diagnosis  and 
Detection  of  Genetic  Polymorphisms  of 
.  J  'i  'rkinsus  marinus. 

q.  Utilization  of  Genetical ly  Stdected 
1 ,1  nes  to  Reduce  the  Impact  of  luvenile 
Otstfir  Mortality. 

2.  FY  92: 

a.  Use  of  Immuno-Stimulants  to 

J  L  igraent  the  Resistance  of  the  Eastern 

0  ,ster  Crassostrea  virginica  to  Infection 
i  3  Perkinsus  marinus. 

b.  A  Stock-Recruitment  Model  of  the 

I I  nes  River  Oyster  Fisher\-. 

c.  Studies  of  Genetic  Variation 

1  ('tween  and  Within  Strains  of  the 

/  nerican  0\ster  Sehnited  for  Disease 
F «  sistancc  II.  Analysis  of  Anonymous 
^  udear  Loci. 

d.  DeveUipment  of  a  Microcomputer- 
f.  4sed  Geographic  Infornuition  System 
(CIS)  for  the  Visualization. 
Interpretation,  and  Analysis  of 
Mur\'land  Chesapeake  Bay  Oyster 
riisease  and  Population  Informatiiui. 

P.  American  Ojster  Stock  Assessment 
in  Marjland. 

f.  In  vitro  Propagation  of  Pvrkinsus 
i.iarinus. 

g.  Resistance  of  Crassostrea  virginica 
I<.f:es  to  Perkinsus  marinus  ls{)ldtes:  A 


Foundation  for  Breeding  and 
Management. 

h.  Life  Cycle  Studies  of 
Hnplosporidium  nelsoni  {MSXJ  Spores 
and  Non-Oyster  Hosts. 

i.  Relative  Effects  of  Harvest  Pressure 
and  Disease  Mortality  on  the  Population 
Dynamics  of  the  Eastern  Oyster  in 
Delaware  Bay. 

j.  Development  of  a  DNA  Probe  to 
Investigate  the  Life  Cycle  of 
Hnplosporidium  nelsoni  (MSX). 

k.  Life  Cycle  Studies  of  Perkinsus 
lunrimis-Hosi  Specificity. 

1.  Flow  C>-tometric  Quantification  and 
Analysis  of  Perkinsus  marinus  C^lls 
Present  in  Estuarine  Waters. 

m.  Integr.itL'd  Physiological 
Investigation  of  the  Effects  of  Protozoan 
Parasitism  in  the  Oyster,  Crassostrva 
\ir.iinica. 

III.  How  To  Apply 

A.  Eligible  Applicants 

The  cooperative  agreement  has  been 
determined  as  the  appropriate  funding 
instrument  because  of  the  substantial 
involvement  of  NMFS  in  (1)  developing 
program  research  priorities.  (2) 
performing  cooperative  research  jointly 
with  eligible  applicants  through  the 
NMFS  unit  at  the  Cooperative  Oxford 
Laboratory,  (3)  evaluating  the 
perfonnance  of  the  program  for 
effectiveness  in  meeting  national  and 
regional  goals  for  Chesapeake  Bay  oyster 
c :onser\ation  and  restoration.  (4) 
monitoring  the  progress  of  each  funded 
proitK;t.  (fi)  holding  periodic  workshops 
with  investigators  to  encourage  inter- 
disciplinary- dialogue  and  forge 
synthesis  of  results,  and  (6J  working 
with  rtjcipients  in  preparation  of  annual 
reports  summarizing  current 
acc-omplishments  of  the  Oj-ster  Disease 
Research  Pn)gram. 

Applications  for  cooperative 
agreements  under  the  oyster  disease 
research  program  may  be  submitted,  in 
accordance  with  the  procedures  set 
forth  in  this  notice,  by  any  state  game 
and  fish  department,  college  or 
university,  or  other  nonprofit 
organizations  relating  to  cooperative 
reseanih  units.  Eligible  applicants 
outside  the  northeastern  United  States 
(Maine  to  Virginia)  may  submit 
proposals,  as  long  as  thtiir  objcdives 
support  the  technical  and  management 
priorities  of  the  Northeast  Region,  as 
defined  in  sections  II.A.l.  and  n.A.2. 
above.  All  solicited  proposals  received 
by  the  closing  date  will  be  considered 
by  NMFS.  Applicants  will  be  expected 
to  identify  the  principal  investigators 
who  will  b«!  conducting  the  research- 
Curricula  vitae  should  also  be  provided 
for  all  essentia!  personnel. 


Investigators  submitting  propos^ds  in 
n^sponse  to  this  announcement  an; 
strongly  encouraged  to  develop 
interinstitutional.  inter-disciplinary 
research  teams  in  the  form  of  single, 
integrated  proposals  or  as  individual 
proposals  that  are  clearly  linked 
together.  Such  collaborative  efforts  will 
be  factortnl  into  the  final  funding 
decision.  These  efforts  may  he  among 
e.xtenial  eligible  applicants,  as  well  as 
with  .N.MFS  scientists  at  the  Cooperative 
Oxford  Laboratory.  NMFS  personnel 
may  participate  in  joint  efforts  with 
non-NMFS  persons  or  groups  in  these 
projects,  as  long  as  these  non-NMFS 
persons  or  groups  have  applied  ard 
successfully  competed  for  oysttr  disease 
research  funds  through  the  pn)cess 
outlined  in  this  announcement  and  as 
long  as  these  applications  Tcivi  to.  or 
include,  an  internal  NMFS  proposal  that 
details  how  NMFS  persoimel  plan  to 
cx)operate.  Any  activities  to  be 
undertaken  by  NMFS  personnel  under 
such  cooperative  agreements  will  be 
funded  by  direci  transfer  of  oyster 
disease  research  funds  or  regular 
appropriated  funds  within  NMFS.  No 
such  NMP'S  activity  is  to  be  funded  by 
non-NMFS  persons  or  groups  using 
oyster  disease  research  funds  other  than 
those  who  have  successfully  competed 
for  funds  under  this  announc«;ment. 

B  Amount  and  Duration  of  Funds 

Under  this  soHcitation.  NMFS  will 
fund  American  oyster  disease  research 
projects  under  this  program  for  1-year 
cooperative  agreements.  Project  dates 
should  be  scheduled  to  bt;gin  on 
December  1. 1994.  Cooperative 
agreements  are  approved  on  an  amnial 
basis  but  may  be  considen-d  eligible  for 
continuation  beyond  the  first  project 
and  budget  period  subject  to  the 
approved  scope  of  work,  satisfactory 
progress,  and  availability  of  funds  at  the 
total  discretion  of  NMFS.  However, 
there  are  no  assurances  for  such 
continuation.  Publication  of  this  notic-e 
does  not  obligate  NMFS  to  award  any 
specific  cooperative  agreement  or  to 
oliligate  any  part  of  the  entin^  amount  of 
funds  available. 

C..  Cost-Sharing  HiHjuirements 

Applications  must  reflect  the  total 
budget  necessary  to  accomplish  the 
projiH:t.  including  contributions  and/or 
donations.  Cost  sharing  is  not  required 
under  tlie  oyster  disease  resean.h 
program.  However,  cost  sharing  is 
encouraged  to  enhance  the  value  of  a 
proj(Jct.  and  in  case  of  a  tie  in 
considering  proposals  for  funding,  cost- 
sharing  may  affect  the  final  decision. 
The  appropriateness  of  all  cost-sharing 
will  be  di^termined  on  the  biisis  of 
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puidanco  prn\  idod  in  applicable  Fodoral 
co.st  principios.  If  an  applicant  rh noses 
to  share  cosl,  and  if  that  application  is 
sfloited  for  funding,  the  appli( ants  will 
he  hound  liy  the  percentage  of  (o.st 
sharing  reflected  in  the  grant  award. 

The  non-Federal  share  may  include 
funds  received  from  private  sources  or 
from  state  or  local  governments  or  the 
value  of  in-kind  contributions.  Federal 
funds  may  not  be  used  to  meet  the  non- 
Federal  share  of  matching  funds,  except 
as  provided  by  Federal  statute.  h5-kind 
( ontributions  may  be  in  the  form  of.  but 
are  not  limited  to,  personal  servi(  es 
rendered  in  carrying  out  functions 
related  to  the  project,  and  permission  to 
use  real  or  personal  property  o\vne(i  by 
others  (for  which  consideration  is  not 
required)  in  carrying  out  the  projet  t 

The  total  cost  of  a  project  begins  on 
the  effective  date  of  a  cooperative 
agreement  between  the  applicant  and  an 
authorized  representative  of  the  l'..S. 
(.overnment  and  ends  on  the  date 
specified  in  the  award.  Ac(  ordingly,  the 
time  expended  and  c  osts  in<  urred  in 
I  ither  the  development  of  a  project  or 
the  fin.incial  assistance  application,  or 
in  any  subsequent  discussions  or 
negotiations  prior  to  the  award,  are 
ntMlher  reimbursable  nor  recognizable  as 
])art  of  the  recipient's  cost  share. 

D.  Format 

1.  Applications  for  project  funding 
must  bo  complete.  Appli<;ants  must 
identify  the  specific  research  priority  or 
prioritii^s  to  which  thev  are  n^sponding. 
lor  ap[)lications  containing  more  th.in 
one  projec  I,  each  project  c  omponent 
nnist  \w  identified  individually  using 
the  format  spec  ified  in  this  sec  f  ion.  If  an 
applic  .ition  is  not  in  rcisponse  to  a 
priority,  it  should  be  so  staled 
.Applicants  should  not  assume  prior 
know  ledg<>  on  the  part  of  NMl.S  as  to 
iLe  relative  merits  of  th<'  project 
described  in  the  applic  ation. 
Applications  are  not  to  be  bound  in  any 
manner  and  should  be  one-sided.  All 
incomplete  a|)plic;ations  will  be 
retunu'd  to  the  applicant.  Applicar.ts 
:nusl  submit  one  signed  original  and 
two  ( (;i.>ies  of  the  complete  application. 

2.  Applications  must  be  submitted  in 
the;  following  format; 

a.  I'.nvcr  Shot^t:  An  applic  ant  must  use 
OMB  .Standard  Form  424  (revised  4'OL') 
as  the  (  ovt^r  shec^t  for  eac  h  projec  t 
Applicants  may  ot^ain  copies  of  these 
forms  from  the  NOAA  Grants 
Management  Division  or  the  NOAA 
f:hesapeake  Bay  Office  (see  ADDRESSES) 

b.  Pmjf'it  Suniwary:  Fac  h  projiosal 
must  contain  a  summary  of  not  more 
ihan  one  page  that  provides  the 
lollowiug: 

fljFrcJjcHJt  title. 


(2)  Project  status  (new). 

(3)  Project  duration  (beginning  and 
ending  dates). 

(4)  Name,  address,  and  telephone 
number  of  applicant. 

(5)  Principal  Investigalor(s). 
(fi)  Project  objectives. 

(7)  Summary  of  work  to  be  perlormed. 

(8)  Total  Federal  funds  requested 

(9)  Cost-sharing  to  be  provided  from 
non-Federal  sources,  if  any.  Specify 
whether  contributions  are  projc^ct- 
related  ca.sh  or  in-kind. 

(10)  Total  projcict  cost 

c.  Project  Description:  Each  project 
n;:ist  be  completely  and  ac  curately 
described.  Each  project  dose  ription  may 
be  up  to  15  pagcjs  in  lengili.  It  an 
applic;ation  is  awarded.  NMF.S  will 
make  all  portions  of  the  project 
description  available  to  the  public  for 
review;  therefore,  NMFS  cannot 
guarantee  the  confidentiality  of  any 
information  submitted  as  part  of  any 
project,  nor  will  NMFS  accept  for 
consideration  any  projec  t  requesting 
confidentiality  of  anv  part  of  the  project. 

Each  project  must1)e  desc:ribed  as 
follows: 

( 1 )  Identification  of  Problem!  si: 
Descrilx?  the  sjiecific:  probli>ni  to  be 
addressed  and  the  area  of  emphasis  to 
which  the  project  responds  (see  section 
11  above). 

(2)  Project  Objectives:  This  is  one  of 
the  most  important  parts  of  the  Project 
Proposal.  Use  the  following  guidelines 
for  stating  the  cibj»>ctive  of  the?  piojec :t. 

(a)  Ke«!p  it  simple  and  c»asily 
understandable. 

(b)  Be  as  specific  and  quantitative  as 
possible. 

(c.)  Specify  the  "what  and  when;" 
a\  oid  the  "how  and  why.' 

(d)  Keep  it  attainable  w  ithin  the  time, 
money,  and  manpower  available 

(e)  l.'se  acition  verbs  that  are 
ac  complishment  oriented. 

(3)  .\et'd  for  Government  Finnni  iril 
Assistance:  Dcrmonstratc  the  need  for 
a^.sistanc:e.  Any  appropriate  database  to 
substantiate?  or  reinforce  the  nc^ed  for  the 
Project  should  Ik;  included.  Explain 
why  other  funding  sources  cannot  fund 
all  the  proposed  work.  List  all  other 
sourc  i!s  of  funding  that  are  or  have  been 
sought  for  the  project. 

(4)  Benefits  or  Results  Esperteii: 
Identify  and  document  the  results  or 
benefits  to  be  derived  from  the  proposed 
activities. 

(.'>)  Project  Statement  of  Work:  The 
.Statement  of  Work  is  the  scientific  or 
technic:al  action  plan  of  ac  tivities  that 
aie  to  1)0  accomplished  during  eac  h 
budget  period  of  the  projec  t.  This 
d'-scription  must  include  the  spec  ifir 
iwethodologies.  by  project  job  ac  f  i\  ity, 
p;opc)sed  for  ac  c  omplishing  the 


|>roposals  objcctivc(s).  If  the  work 
described  in  this  section  does  not 
c  ontain  sufficient  detail  to  allow  for 
proper  tec  hnical  evaluation,  N.MFS  will 
not  consider  the  application  for  funding 
and  will  rc>turn  it  to  the  applicant.  Each 
Statement  of  Work  must  include  the 
following  information: 

(a)  The  applicant's  name. 

(b)  The  inc;lusive  dates  of  the  budget 
period  covered  under  the  Statement  of 
Work. 

(c )  The  title  of  the  proposal. 

(d)  The  scientific  or  tec:hnical 
objectives  and  procedures  that  are  to  be 
accomplished  cluring  the  budget  period 
Devise  a  detailed  set  of  objectives  and 
procedures  to  answer  who,  what,  how, 
\\  hen,  and  where.  The  procedures  must 
be  of  sufficient  detail  to  enable 
competent  workers  to  be  able  to  follow 
them  and  to  complete  scheduled 
activities. 

(e)  Location  of  the  work. 

(f)  A  list  of  all  project  personnel  and 
their  rc^sponsibilities. 

(g)  A  milestone  table  that  summarizi's 
the  procedures  (from  item  III. D. (c)(5)(d)) 
that  are  to  be  attained  in  each  month 
covered  by  the  Statement  of  Work. 

(6)  Participation  by  Persons  or  Groups 
( Hher  Than  the  Applicant:  Describe  the 
level  of  participation  required  in  the 
project(s)  by  NOAA  or  othcr'^govemmiMit 
J:nd  non-government  entities.  Specific 
NOAA  employees  should  not  be  nami>d 
in  the  initial  proposal. 

(7)  Federal,  State  and  Local 
Government  Activities:  List  any 
programs  (Federal,  state,  or  local 
government  or  activities,  including  Sea 
Crant,  state  Coastal  Zone  Management 
programs,  NOAA  Chcwapeake  Bay  Stock 
Assessment  Committee,  the  state/ 
Federal  Chesapeake  Bay  Program,  etc  ) 
this  proj(K:t  would  affect  and  describe 
the  relationship  between  the  project  and 
tliose  plans  or  activities. 

(8)  Projec  t  Management:  Describe  how 
the  project  will  be  organized  and 
majiaged.  Include  resumes  of  principal 
investigators.  List  all  persons  dirc?c:tly 
cMnployed  by  the  applicant  who  will  be 
involved  ^vith  the  projcH:t,  their 
cjiralific:ations,  and  their  level  of 
involvcmient  in  the  project. 

(9)  Monitoring  of  Project  Performance: 
Identify  who  will  participate  in 
monitoring  the  project. 

(10)  Project  Impacts:  Describe  the 
impact  of  the  project  in  terms  of 
anticipated  increased  production,  sales, 
product  quality  and  safety,  improvcsd 
management,  or  any  other  values  that 
will  be  produced  by  this  project. 
Describe  how  these  products  or  services 
will  be  made;  available  to  the  fisheries 
and  management  conmiunities. 


Federal  Register  /  Vol. 


59.  No    93  /  Monday.  May  If).   1994  /  Notices 


25553 


1 1 )  Evaluation  of  Project:  Thv 
abplicant  is  required  to  provide  au 
e  .aiuation  of  project  accomplishments 

the  end  of  each  budget  period  and  in 
tin  final  report.  The  apphcation  must 
d  e  scribe  the  methodology  or  procedun^s 
t(i  be  followed  to  determine  technical 
fea.sibiiity.  or  to  quantify  the  results  of 
the  project  in  promoting  increased 
production,  product  quality  and  safety. 
i;>anageinant  effectiveness,  or  other 
iijeasurable  factors. 

1(12)  Total  Projffct  Costs:  Total  project 
c|)!;ts  is  the  amount  of  funds  required  to 
a|:complish  what  is  proposed  in  the 
Statement  of  Work,  and  includes 
cuitributions  and  donations.  All  costs 
rnust  be  shown  in  a  detailed  budg<^t. 
Cpst-sharing  must  not  come  from 
i^iother  Federal  source.  Costs  must  be 
dUocatcd  to  tke  Federal  share  and  non- 
f^pderal  share  provided  by  the  applicant 
Of  other  sources.  Non-Federal  costs  are 
td  be  divided  into  cash  and  in-kind 
C(|)ntributions.  A  standard  budget  fonn 
(SF-424A)  is  available  from  the  offices 
lipfed  (see  ADDRESSES).  NMFS  will  not 
c(i)nsidor  fees  or  profits  as  allowiible 
costs  for  grantees.  To  support  the 
b^idget,  the  applicant  must  describe 
briefly  the  basis  for  estimating  the  value 
of  the  non-Federal  funds  derived  from 
in-kind  contributions.  Additional  cost 
dHail  may  be  required  prior  to  a  final 
nijtilysis  of  overall  cost  allowability, 
allocability.  and  reasonableness.  The 
date,  period  covered,  and  findings  for 
the  most  recent  financial  audit 
performed;  as  well  as  the  name  of  the 
audit  firm,  the  contact  person,  and 
pjione  number  and  address;  must  be 
alW)  provided. 

4.  Supporting  Documentation:  This 
sf  (jtion  should  include  any  required 
doCianents  and  any  additional 
ir  formation  necessary  or  useful  to  the 
description  of  the  project.  The  amount 
of  infonnation  given  in  diis  section  will 
d(  pend  on  the  type  of  project  proposed, 
biii  should  be  no  more  tlian  20  pages. 
Tilt!  applicant  should  present  any 
infl)rmation  that  would  emphasize  the 
v£  l|uc  of  Llie  project  in  terms  of  the 
si  {hificance  of  the  problems  addressed. 
Without  such  information,  the  merits  of 
ihn  project  may  not  be  fully  understood, 
01  the  value  of  the  project  may  Ije 
urtderestimated.  The  absence  of 
acjequate  supporting  documentation 
mky  cause  reviewers  to  question 
assertions  made  in  describing  the 
pmject  and  may  result  in  lower  ranking 
of  the  project.  Information  presented  in 
tl'.ls  section  should  bo  clearly  referenced 
in  the  project  description. 


IV.  Review  Process  and  Criteria 

A.  Initial  Evaluation  of  Applications 

Applications  will  be  reviewed  to 
assure  that  they  meet  all  requirements  of 
this  announcement,  including  eligibiUty 
and  relevance  to  the  Oyster  Disease 
Research  Program. 

B.  Consultation  With  Experts  in  the 
hi  fid  of  Oyster  Disease  Hesearch 

For  applications  meeting  the 
requiioments  of  this  solicitation,  NMFS 
will  conduct  a  technical  evaluation  of 
each  project  prior  to  any  other  review. 
This  review  normally  will  involve 
e.xperts  from  non-NOAA  as  well  as 
NOAA  organizations.  All  commeutii 
submitted  to  NMFS  will  be  taken  into 
consideration  in  the  teclinical 
evaluation  of  projects.  Reviewers  will  be 
asked  to  comment  on  the  following 
evaluation  criteria: 

I  Problem  description  and  project 
conceptual  approach  toward  resolution, 
especially  the  applicant's 
comprehension  of  the  problera(s). 
familiarity  with  related  work  that  is 
completed  or  ongoing,  and  the  overall 
concept  proposed  to  resolve  the 
problem(s)  (30  points). 

2.  Soundness  of  project  design/ 
technical  approach,  especially  whether 
the  applicant  provided  sufficient 
information  to  technically  evaluate  the 
project  and.  if  so,  the  strengths  and 
weaknesses  of  the  technical  design 
proposed  for  problem  resolution  (35 
points). 

3.  Project  management  and  experience 
and  qualifications  of  personnel, 
including  organization  and  management 
of  the  project,  and  the  personnel 
experience  and  qualifications  (15 
points). 

4.  Justification  and  allocation  of  the 
budget  in  terms  of  the  work  to  be 
performed  (20  points). 

C.  Reiiew  Panel 

NMFS  will  convene  a  review  panel  of 
nationally  or  regionally  recognized 
experts  in  the  scientific  and 
management  aspects  of  oyster  disease 
research  who  will  review  each  proposal 
as  follows: 

1 .  Review  field  review  responses. 

2.  Provide  their  own  reviews  based  on 
the  same  criteria  as  the  field  reviews. 

3.  Discuss  all  review  comments  as  a 
panel. 

4.  Provide  individual  panelist  scores 
and  suggestions  for  modifications  (i.e., 
budget,  personnel,  technical  approach, 
etc.). 

D.  Funding  Derision 

1.  .^pplications  will  be  ranked  by 
NMFS  into  two  groups:  (a) 


Recommended,  and  (b)  not 
recommended.  As  previously  stat«td 
(section  III.A.I.,  above),  collaborative 
proposals  are  strongly  encouraged,  and 
therefore  will  be  given  added  weif^ht  in 
the  .selection  process.  Numeric  raij^ing 
will  be  the  major  consideration  for 
deciding  which  of  the  "re{;ommerded" 
proposals  will  be  selected  for  funding. 
Because  NMFS  will  seek  to  balant  e 
technical  and  management  prioril-es  of 
the  program,  the  highest-ranked 
■■n?commended"  proposals  may  not 
necessarily  receive  funding. 

2.  Alter  projects  have  been  ranked  for 
funding,  the  Chief  of  the  NOAA/NMFS 
Chesapeake  Bay  Office,  in  consultation 
with  the  Assistant  Administrator  for 
Fishe.-ies,  NOAA,  will  ascertain  w  hich 
projects  do  not  substantially  duplicate 
other  projects  that  are  currently  funded 
by  NOAA  or  arc  approved  for  funding 
by  other  Federal  offices,  detem'i    j  the 
projects  to  be  recommended  hi  i  nding, 
and  determine  the  amount  of  func  s 
available  for  the  program.  The  exact 
amount  of  funds  awarded  to  each 
project  will  be  determined  in  pre-award 
negotiations  between  the  applicaj^t.  the 
Grants  Office,  and  the  NOAA/NMFS 
Chesapeake  Bay  Office  staff.  A  project 
must  not  be  initiated  by  a  recipient  until 
a  signed  award  is  received  from  the 
Grants  Officer. 

V.  Other  Requirements 

A.  Deliverables 

In  addition  to  quarterly  status  aad 
budget  reports,  and  at  the  time  of 
submission  of  the  final  report  of  rt«ults 
of  funded  projects,  recipients  must 
submit  a  four-to-five  page  summajy  of 
projtict  work  and  results  that  will  be 
compiled  in  a  report  of  oyster  disf  ase 
research  program  results.  Proji^cts  that 
produce  non-experimental  data  must 
have  copies  of  these  data  transferred  to 
the  NOAA/NMFS  Chesapeake  Bay 
Office  in  both  compile*!,  hard  copy 
format,  and  as  a  verified,  electronic  data 
file.  Full,  clearly  slated  documentation 
of  the  contents  of  sucli  data  files  must 
be  submitted  with  these  data. 

B.  Periodic  Workshops 

Investigators  will  be  exjxxjled  to 
attend  periodic  workshops  with  other 
Oyster  Disease  Research  Program 
researchers  to  encourage  inter- 
disciplinary dialogue  and  forge 
synthesis  of  results. 

C.  Administrative 

Recipients  and  subrccipients  ant 
subjiH:t  to  all  Federal  laws  and  Federal 
and  DOC  policies,  regulations,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 
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The  total  dollar  amount  of  the  indirect 
costs  proposed  in  an  application  under 
this  program  must  not  exceed  the 
indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  effective  date  of 
the  award,  or  TOO  percent  of  the  total 
proposed  direct  costs  dollar  amount  in 
the  application,  whichever  is  less. 

Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding.  In  addition,  any  rocipionf  and/ 
or  researcher  who  is  past  due  for 
submitting  acceptable  progress  reports 
on  any  previous  project  funded  under 
this  program  may  be  ineligible  to  be 
considered  for  new  awards  until  the 
delinquent  reports  are  received, 
reviewed  and  deemed  acceptable  by 
NMFS. 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

1.  The  delinquent  account  is  paid  in 
full: 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received:  or 

3.  Other  arrangements  satisfartnrv  to 
DOC  are  made. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  FORM  CEV-511. 
"Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibilitv 
Matters;  Drug-Free  Workplace 
R(H}uirements  and  Lobbying."  and  the 
following  explanations  are  hereby 
provided: 

1.  Nonprociirement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  26.105)  are  subject 
to  15  CFR  part  26.  "Nonprocurement 
Dcibarment  and  Suspension."  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

2.  Drug-Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  26.605)  are 
s.ibject  to  15  CFR  part  26,  subpart  F. 
"Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants).  '  and  the 
r'tlated  section  of  the  certification  form 
prescribed  above  applies; 

3.  Anti-Lobbying — Persons  (as  defined 
at  15  CFR  28.105)  are  subject  to  the 
liibbying  provisions  of  31  U.vS.C.  13.52. 
"Limitation  on  use  of  appropriated 


funds  to  influence  certain  Federal 
contracting  and  financial  transactions." 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  Si  00.000,  and  loans  and 
loan  guarantees  for  more  than  Si 50.000, 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater:  and 

4.  Anti-Lobbying  Disclosure — Any 
applicant  who  has  paid  or  will  pay  for 
kibbying  using  any  funds  must  submit 
an  SF-LLL.  "Disclosure  of  Lobbying 
Acii\it!es,"  as  required  under  1,5  CFR 
J  <-u1  28.  appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applicants/bidders  for 
siibgrants,  contracts,  subcontracts,  or 
other  lower  tier  co\  ered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512. 
"Certifications  Regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Kxc  lusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form  SF-LLL.  "Disclosure  of 
Lobbying  Activities  '  Form  CD-512  is 
intended  for  the  use  of  recipients  and  . 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
iiistructioas  contained  in  the  award 
document. 

Potential  recipients  may  be  required 
to  submit  an  "identific-alion-Application 
for  Funding  As.-^istance "  (Form  CD- 
346),  which  is  used  to  ascertain 
background  information  on  key 
individuals  associated  with  the 
potential  recipient.  All  non-profit  and 
for-profit  applicants  are  subject  to  a 
name  c  heck  review  process.  Name 
checks  are  intended  to  re\eal  if  any  key 
individuals  a.ssociated  with  the 
applicant  have  been  con\  icted  of  or  are 
presently  facing,  criminal  charges  such 
as  fraud,  theft,  perjury .  or  other  matters 
that  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity.  Applicants  will  also 
be  subject  to  credit  diet  k  reviews. 

A  false  statement  on  the  application  is 
j;rounds  for  denial  or  termination  of 
f.inds  and  grounds  for  possible 
I' mishment  ijy  a  fine  or  imprisonment 
i.:.  provided  in  18  H.S.C.  1001. 


Applications  under  this  program  are 
subject  to  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs." 

If  an  application  is  selected  for 
funding,  DOC  has  no  obligation  to 
provide  any  additional  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  tota' 
discretion  of  DOC 

If  applicants  incur  any  costs  prior  to 
;.n  award  being  made,  they  do  so  soielv 
at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  or  written 
assurance  that  may  have  been  recei\  ed. 
there  is  no  obligation  on  the  part  of  DOC 
to  cover  preaward  costs. 

Cooperative  agreements  awarded 
pursuant  to  pertinent  statutes  shall  be  i:i 
accordance  with  the  Fisheries  Researc  h 
Plan  (comprehensive  program  of 
fisheries  research)  in  effect  on  the  date 
of  the  award. 

Applicants  are  hereby  notified  that 
any  equipment  or  products  authorized 
to  be  purchased  with  funding  provided 
under  this  program  must  be  American- 
made  to  the  maximum  extent  feasible  in 
at  cordance  with  Public  Law  103-121, 
sections  606(a)  and  (b). 

Classification 

This  action  has  been  determined  to  be 
"not  significant"  for  purposes  of  E.O. 
12866. 

Prior  notice  and  an  opportunity  for 
[lublic  comment  are  not  required  by  the 
Administrative  Procedure  Act  or  any 
cither  law  for  this  notice  concerning 
j-'rants,  benefits,  and  contracts. 
1  herefore.  a  regulatory  flexibilitv 
a:ialysis  is  not  required  for  purposes  of 
the  Regulatory  Flexibility  Act. 

This  notice  contains  collec  tions  of 
information  subject  to  the  Paperwork 
Reduction  Ac:t,  which  have  been 
approved  by  OMB  under  OMB  control 
numbers  0348-0043  and  0605-0001. 

!)ate(i:  May  12.  1<)<>4. 
Cliarles  Kamella, 

A(  tin^  Prof^rnm  Management  Officir. 
\iitionai  SUirinn  Fishi'rie>  Sc?r\icf.  .\i;liornil 
(h  rcnic  and  Atmosplwric  Administi-cition 
I!  K  Do(    W-n'W'H'ilid  5-12-9-4;  101  ;)r.l 
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202-523-5227 
523-6215 
523-5237 
523-3187 
523-3447 


523-5227 
523-3419 


523-6641 
523-5230 


523^230 
523-5230 
523-5230 


523-5230 


523-3447 
523-3187 
523-4534 
523-3187 
523-6641 
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22491-22722 : 2 

2272:^22950 3 

22951-23118 4 

2311&-23610 5 

2361 1-23788 ;... 6 

23789-24028 9 

24029-24340 10 

24341-24630 11 

24631-24884 12 

24885-25286 13 

25287-25554 16 


Federal  RrgLster 

Vol.   ri9.   No.   <M 

Monday.  May  U>.  I<i<i4 


C^R  PARTS  AFFECTED  DURING  MAY 

At  the  end  of  each  momh,  the  Office  of  the  Federal  Register 
publishes  separately  a  Ust  of  CFR  Sections  Affected  (LSA)  wtiich 
lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title 


3  CFR 

Proclamations: 
6569  (Revoked  b, 

Proc.6685) 24337 

6679 22955 

6680 22957 

6681 22959 

6682 23611 

6633 24027 

6684 24335 

6685 24337 

6686 24627 

6687 24629 

6688 24883 

Administrative  Orders: 
Memorandums: 

Apnl  29.  1994 22951 

April  29,  1994 22953 

P'esder.tiai  Determinations: 
94-23  of  May  3. 

1994 24625 

Executive  Orders: 
12582  (Revoked  by 

EG  12913) 23115 

12779  (See  EG 

12914) 24339 

12866  (See  OMB 

report  of  May  1) 24276 

12878  (Amended  by 

EG  12912) 22949 

12912 22949 

12913 23115 

12914 24339 

1919V2  (Revoked  in 

part  by  PLO  7046) 24548 

3406  (Revoked  in  part 

by  PLG  7048) 24649 

5  CFR 

531 24029 

890 24030 

Proposed  Rules: 

Ch.XIV 22537 

185 24661 

213 25966 

630 24560 

890 24062 

7  CFR 

58 24318 

91 24318 

93 24318 

94 24318 

95 24318 

98.... 24318 

210 23613 

220 23613 

271 22723 

272 22723 

273 22723 

301 22491.25287 


723 22723 

958 24631 

982 » 24632 

998 24633 

1033 „ .24030 

1036 24030 

1049 24030 

1240 22492.24217 

1413 22494.22495 

1427 22494.22495 

1434 23789 

1464 22723 

1941 22961 

"1943 _ 22961 

1945 22961 

1948 24635 

1980 23614 

Proposed  Rules: 

Ch.  VII 22938 

300 22538.24968 

319 22538,24968 

1230 24971 

1468 22546 

1530 23017 

1823 23018 

1910 23018 

1927 24362 

1941 23018 

1942 23018 

1943 23018 

1944 22018 

1945 23018 

1948 „ 23018 

1951 22548,23018 

1980 23018,23173 

2812 24973 

4285 „ 23804 

6  CFR 

210a 24031 

Proposed  Rules: 

3 24976,24977 

245a 24978 

9  CFR 

78 22496 

92 24885.24886 

94 24637 

317 24220 

381 24220 

Proposed  Rules: 

50 23810 

54 24979 

77 23810 

91 24979 

92 23810 

381 22554 

10  CFR 

12 23119 

Proposed  Ruter 

2 24371 


II 
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26 24373 

50 23641 

51 23030 

73 :. 23641 

170 24065 

171 24065 

451 24982 

12CFR 

5 22497 

207 23124 

210 22962 

220 23124 

221 23124 

224. 23124 

225 22967 

230 24032 

265 22967 

563b 22725 

575 22725 

608 23615 

612 24889 

615 22735 

1402 24638 

1408 24899 

Proposed  Rules: 

206 23031 

230 24376,24378 

335 22555 

563b 22764 

575.... 22764 

1.403 24988 

13CFR 

121 23131 

14CFR 

23 23095 

29 22499 

39 23132,  23133.  23135,""' 

23136,23138,23139,23142. 

23143,  23144, 23146,  23148. 

23150,  23615,  23792. 24034, 

25288, 25290,  25293, 25295 
71 22502,  22503,  22736, 

22737, 22969, 22970. 23617. 

2361 8, 2361 9, 23620. 23621 . 

24036, 24037. 24038.  2434 1 . 

24343,  24344.  24349,  24906, 

24908,  24910,  2491 1 ,  24912. 

24914,  2491 5,  25297,  25299. 
25300,25301.25302 

91 24915,  25282,  25284 

97 22738, 

24916,24918,24919 
Proposed  Rules: 

Ch.  ( 22565.  24092 

25 22218,22766 

39 22565,  22769,  22771, 

23031 ,  231 74, 24382. 24383. 

24670,  24671 

71 22567.  22568,  22569, 

22570, 23033, 23034. 23642, 

24093, 24384. 24673. 24990 
73 23644 

15CFR 

7 22742 

285 22742 

290 22504 

770 25303 

771 25303 

772 25303 

773 25303 

774 25303 

775 25303 


776 25303 

778 25303 

779 25303 

785 .25303 

737 25303 

799 25303 

925 24586 

16CFR 

305 23623,25176 

Proposed  Rules: 

300 23645 

301 23645 

303 23646 

309 24013 

455 23647 

1700 24386 

17CFR 

30 22505.22971 

200 23794 

Proposed  Rules: 

1 25351 

4 25351 

30 25351 

150 25351 

240 22773 

18CFR 

284 r. 22753.23624 

19CFR 

4 23794 

123 23794 

Proposed  Rules: 

4 _ 25376 

101 23817 

21  CFR 

74 ^4643.25322 

101 24038.24232 

172 24923 

178 25322 

520 22753 

606 23636 

660 23636 

Proposed  Rules: 

73 23035 

74 23055 

168 23055 

172 23055 

173 23055 

182 23055 

184 23065 

878 23036 

22  CFR 

22 .-. 25324 

41 25324 

23  CFR 

710 25326 

712 25326 

713 25326 

720 25326 

Proposed  Rules: 

250 25377 

24  CFR 

92 22506 

582 24252 

583 24252 

880 _ 22754.22916 

881 22754,22916 

882 „ 24252 


883 22754,22916 

884 22916 

886 22916 

25  CFR 

Proposed  Rules: 

Ch.  1 23774 

35 24850 

200 24850 

280 24850 

291 24850 

510 24850 

511 24850 

570 24850 

577 24850 

578 24850 

579 24850 

882 24850 

885 „ 24850 

886 : 24850 

887 24850 

890 24850 

905 24850 

941 24850 

961 24850 

965 24850 

968 24850 

26  CFR 

1 24039, 

24350.  24924.  24935 

25 23152 

602 23152,24935 

Proposed  Rules: 

1 22773, 

24094.  24095,  24992 

31 24096 

28  CFR 

0 23637 

527 23998 

29  CFR 

2619 24939 

2676 24939 

Proposed  Rules: 

570 25164,25167 

1609 24998 

1926 24389 

30  CFR 

935 22507 

Proposed  Rules: 

250 25377 

906 24998 

914 23176 

915 23177 

917 23649 

944 24675 

950 22571 

31  CFR 

47 24047 

565 24643 

601 22972 

32  CFR 

706 22755 

Proposed  Rules: 

298 23649 

33  CFR 

100 24942 

117 23158 

150 23095 


155 23158,  24047,  24048, 

25328 

166 23774 

Proposed  Rules: 

100 22573 

165 23179 

181 23651 

402 23180 

34  CFR 

75 :..24868 

668 23095 

693 24868 

Proposed  Rules: 

Ch.  VI 22775,22776 

364 248T4 

365 ...24814 

366 24814 

367 24814 

388 24000 

36  CFR 

1253 ." ...23637 

Proposed  Rules: 

7 25001 

222 25385 

37  CFR 

251 23964 

252 23964 

253 23964 

254 •. 23964 

255 23964 

256 23964 

257 23964 

258 23964 

259 23964 

301 23964 

302 23964 

303 23964 

304 23964 

305 23964 

306 23964 

307 23964 

308 23964 

309 23964 

310 .' 23964 

311 23964 

38  CFR 

3 25328.25329 

20 25330 

21 24049.  24050 

39  CFR 

20 24943 

111 23038.23158 

265 22755 

40  CFR 

52 22757,  22973.  23164, 

23167,  23796, 24054. 24644, 
24647,25330,25333 

55 24351 

60 22758,22759 

180 24056.  24057.  24059 

185 23799.24059 

186 24059 

712 22519 

716 22519 

Proposed  Rules: 

52 22776.  23264,  24096. 

24096. 24330, 25002 

59 22776 

63 25004,25387 

65 22795 
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P2800 

31 23264.  24330 

90 25399 

!165 ....2257 

180 24100.  24101.  25431 

261 24530 

271 24530 

300 .....23819 

502 24530 

721 23041 

745 23041 


41  CFR 

302-11.. 


.225 '9 


42  CFR 

Proposed  Rules: 

i34 23820 

i35 23820 

43  CFR 

7041 23638 

PuMic  Land  Orders: 
?19  (Revoked  by  PLO 

7046) 2i6^8 

1094  (Revoked  in  part 

by  PLO  7050) 25339 

1 703  (Revoked  in  part 

by  PLO  7049) 25338 

4825  (Revoked  m  part 

by  PLO  7047) 24648 

7042 .24945 

7043... 24946 

^044 24946 

7045 24947 

/346 24648 

7047 24643 

7043 24649 

7049 24338 

7050 25339 

Proposed  Rules: 

11 : 23098 

1780 25385 

:720 ; : .24572 

::30 24572 

3$00     2457? 


3810 24572 

3820 24572 

3830 24572 

3850 24572 

4100 , 25385 

44  CFR 

64.  24649.24652 

206 „ 24355 

311 24947 

45  CFR 

Proposed  Rules 

98 24510 

255 .....: 24510 

256 24510 

257 2451.0 

48  CFR 

67 ^.....■...... 24060 

Proposed  Rules: 

361 24390 

540 23182 

47  CFR 

0 .  . 24947 

> — _22930.  24947 

'5 ;:..: 25339 

73 22995.22996 

76. 25339.25344 

95. ; 24947 

Proposed  Rules: 

I 23042.  23! 83.  24; 03 

20 25432 

73 22814. 

23042.  23043.  23 '63.  23184 
'5 23183 

48  CFR 

217.  .  22759 

219 24958 

225 23169 

252 24958 

533 22520 

"^04  24357 


S05 24357 

914 24357 

915 24357 

917 24357 

919 24357 

936 24357 

943 24357 

952 24357 

970 24357 

1804 23800 

1816 22521 

1831 22521 

1842 23800 

1843 23802 

1852 22521.23800 

Proposed  Rules: 

32 23776 

52 23776 

1807 24104 

1815 „. 24104 

49  CFR 

229 24960 

571 22997 

Proposed  Rules: 

571.. 23184.23662 

580 23186 

50  CFR 

17 24854 

36 24564 

217 23169 

227 ;'23169 

301 22522.  24359.  24964 

638 25344 

641 22760 

651 22760 

658 24660 

661 22999.23013 

663 ...23638 

672 .....24965 

675     22762.  23172.  24360. 
24361.24965.25346 

678  25350 

Proposed  Rules: 

17     23824,  c'4  5  0o,  ^i''^. 


24117.24678.25024 

36 23043.24567 

215 25024 

261 23095 

262 23095 

263 23095 

267 23095 

301 23664 

638 24679 

642 23681 

651 24118.25026 

671 23664.24679 

672 23044.  23664.  24679 

675 23044.  23664.  24679 

676 23564,  24679.  24680 

677 23664 


LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  whicn 
have  become  Federal  lav^rs   it 
may  be  used  m  coniunction 
wil.n  "PLUS'  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  cf  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as    slip  laws") 
from  tf>e  Supenntendent  of 
Documents.  U.S  Government 
Printing  Office,  Washington. 
DC  20402  (Dhooe,  202-5' 2 
2470) 

S.  1930/P.L.  103-248 

Farmers  Home  Administrat'C"! 
Improvement  Act  of  1994 
(May   11.  1994.  108  Stat   6'9. 
I  page) 

l.rfst  List  May    I  1,   1M')4 
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CFR  CHECKLIST 


Title 


Stock  Number 


Price       Revision  Date 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

puttished  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  pnces,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthiy. 

The  annual  rate  for  subscription  to  ail  revised  volumes  is  S829.00 
domestic.  S207.25  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account.  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPC  Order  Desk,  Monday  through  Friday,  at  (202)  783-3238 
from  8:00  a.m.  to  4:00  p.m.  eastern  tin-ie,  or  FAX  your  charge  orders 
to  (202)  512-2233. 
Title  Stock  Number  Price       Revisicn  Date 


1,  2  (2  Reserved) (.569-022-00001-2) $500 

3(J993Compilotion 
and  Parts  100  and 
101)  (669-022-O0002-1)  .. 

4 ..(869-022-00003-9)  .. 


Jan.  1,  1994 


33.00 
5.50 

5  Parts: 

1-699  (869-019-00004-6)  21.00 

7C9-1199  (869-019-00005-4)  17.00 

1200-End.  6(6 

Reserved)  (S69-022-00004-3)  ....  2300 

7  Parts: 

0-26  (369-019-00007-1)  20  00 

•27-45 (869-022-00008-0)  14  00 

46-51   (669-022-0000^8) 20.00 

•52  (569-022-000' 0-1) 3O00 

•53-209  (569-022-00011-0) 23.00 

210-299 (869-022-000 12-8) 32  00 

3(X)-399 (369-019-00013-5) 15.00 

400-699  (869-022-00014-4) 18  00 

700-899 (869-022-00015-2) 22  00 

900-999 (865-01 9-000 1M)) 33.00 

1000-1059  (869-019-00017-8) 20.00 

•  1060-1 1 19 (869-022-000 13-7) 15  OQ 

1120-1199  (869-019-00019-4) 11.00 

1200-1499  „ (869-0 19-O002O-8) 27,00 

1500-1399  (869-019-00021-6) 17.00 

1900-1939  (869-019-00022-4) 13.00 

1940-1949  (869-019-00023-2) 27  00 

1950-1999  (869-0I9-0X'24-1) 32  00 

2000-End (869-019-00025-9) 12  00 

8  (869-019-00026-7) 20.00 

9  Parts: 

1-199  (869-019-00027-5)  27.00 

200-End  (869-019-00028-3) 21.00 

10  Parts: 

0-50  (869-022-00029-2) 29.00 

•51-199  .(869-022-00030-6) 22.00 

200-399 (869-022-00031-4)  15.00 

•40O-499  (869-022-00032-2) 21.00 

•500-End  (869-022-00033-1) 37.00 


•11  (869-022-00034-9) 


14.00 


12  Parts: 

1-199  (869-022-00035-7) 12.00 

200-219 (869-019-00036-4) 15  00 


220-299 (869-019-00037-2) 

•300-499  (869-022-00038-1) 

500-599  (869-022-00039-0) 

600-End  (869-019-00040-2) 

•13 (869-022-00041-1) 


26.00 
22.00 
20.00 
28.00 

30.00 


'Jan 
Jan. 

Jon. 
Jen. 

Jan. 

Jan. 
Jan. 
'Jan. 
Jan. 
Jan. 
Jan. 
Jen. 
Jon. 
Jon. 
Jan. 
Jan. 
Jan. 
Jon. 
Jon. 
Jon. 
Jon. 
Jon. 
Jon. 
Jon. 

Jan. 

Jon. 
Jan. 

Jon. 
Jon. 
'Jon. 
Jon. 
Jan. 

Jon. 

Jan. 
Jon. 
Jon. 
Jon. 
Jon. 
Jon. 

Jon.  1 


1994 
1994 

1993 
1993 

1994 

1993 
1994 
1993 
1994 
1994 
1994 
1993 
1994 
1994 
1993 
1993 
1994 
1993 
1993 
1993 
1993 
1993 
1993 
1993 

1993 

1993 
1993 

1994 
1994 
1993 
1994 
1994 

1994 

1994 
1993 
1993 
1994 
1994 
1993 

1994 


14  Parts: 

1-59  (869-019-00042-9)  .. 

60-139 (869-019-00043-7)  .. 

140-199 (869-022-00044-6)  .. 

200-1199  (869-019-00045-3)  .. 

1200-End (869-022-00046-2)  .. 

15  Parts: 

0-299  (869-022-00047-1)  .. 

•300-799  (369-O22-O0048-4)  .. 

800-End  (869-022-00049-7)  .. 

16  Parts: 

0-149  (869-022-00050-1)  .. 

•150-999 (869-022-00051-9)  .. 

•lOCO-End  (869-022-00052-7)  .. 

17  Parts: 

1-199  (369-019-00054-2)  18,00 

,200-239  (669-0 19-O0055-1) 23.00 

240-End  ....'. (869-019-00056-9) 30.00 

18  Parts: 

1-149  (869-019-00057-7)  .. 

150-279 (869-019-00058-5)  .. 

280-399 (869-019-00059-3)  .. 

400-End  (869-01 9-00C60-7)  .. 


29  00 
26.00 
13  00 
22.00 
16.00 

15.00 
26.00 
23.00 

6.50 
18.00 
25.00 


16.00 
19.00 
15.00 
10.00 


21.00 
37.00 
23.00 
21.00 
31.00 

§§1.441-1.500  (869-019-00089-5)   23.00 

§§  1.501-1.640 (869-019-00090-9)  20.00 

§§  1,641-1.850 (869-019-O0091-7) 24.00 

§§  1.851-1.907  (869-019-00092-5) 27.00 

§§  1.908-1.1000  (869-019-00093-3) 26.00 

§§1.1001-1,1400  (869-019-00094-1)  22.00 

31.00 
23.00 
18.00 
13.00 
13.00 
23.00 
6.00 


§§  1.1401-End  (869-019-00095-0) 

2-29  (869-019-00096-8) 

30-39  (869-019-00097-6) 

40-49  (869-019-00098-4) 

50-299 (869-019-00099-2) 

300-499 (869-01 7-00 100-0) 

•500-599  (869-022-001 01-9) 


Jon  1  1993 
Jon,  1,  1993 
Jon  1,  1994 
Jon  1  1993 
Jon.  1.  1994 


Jon.  1  1994 
Jon.  1  1994 
Jon.  1,  1994 

Jon,  1,  1994 
Jon.  1.  1994 
Jan  1   1904 

Api.  1.  1993 
June  1  1993 
June  1,  1993 

Apr,  1  1993 

Api,  1,  1993 

Apr,  1.  1993 

Apr.  1.  1993 

Apt  1  1993 
Apr.  1.  1993 

Apr.  1  1993 
Apr  1.  1993 
Apr.  1.  1993 

Apt,  1,  1993 
Apt   1    1993 


Apr   1, 
Apr   1 


1993 
1993 


Apr.  1.  1993 


Apr. 


1993 


19  Parts: 

1-199  (669-019-00061-5) 35,00 

20G-End  (8x59-019-00062-3)  1100 

20  Parts: 

1-399  (869-0 19-0006}-;)  19.00 

4C0-499 (869-0 19-0C064-O)  31.00 

500-End  (8c9-0 19-00065-8) 30.00 

21  Parts: 

1-99  (869-019-00066-6) 15.00 

100-169 (669-019-00067-4) 21.00 

170-199 (869-C 15-00068-2) 2000 

200-299 (369-019-00069-1) 6.00 

300-499 (369-019-00070-4) 34.00 

500-599 (869-0 19-0007 1-2) '  21.00 

600-799 (869-019-00072- 1)  8.00 

800-1299  (569-019-00073-9) 22.00 

1300-End (569-019-00074-7) 12.00 

22  Parts: 

1-299  (869-019-00075-5) 30.00 

300-End  (869-019-00076-3) 2200 

23  (869-019-00077-1) 21.00 

24  Parts: 

0-199  (869-019-00078-0) 38.00 

200-499 (369-019-00079-8) 3600 

500-«99 (869-019-00080-1) 17.00 

700-1699  (869-019-00081-0) 39.00 

1700-End (569-019-00082-8) 15.00 

25  (869-019-00083-6)  31.00        Apr.  1,  1993 

26  Parts: 

§§1.0-1-1.60 (869-019-O0084-4) 

§§1.61-1.169 (869-019-00085-2) 

§§1.170-1.300  (869-019-00086-1) 

§§1.301-1.400  (869-019-00087-9) 

§§  1.401-1,440 (869-0 19-00088-7) 


Apr,  1,  1993 
Apr.  1.  1993 
Apr.  1    1993 

Apr.  1,  1993 
Apr   1,  1993 

Apr    1    1993 

Apr.  1  1993 

Apr.  1  1993 

Apr,  1  1993 

Apr.  1,  1993 

Apr.  1,  1993 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
*Apr 


1.  1993 
1.  1993 
1  1993 
1.  1993 
1.  1993 
1,  1993 
1,  1993 
1.  1993 
1.  1993 
1  1993 
1.  1993 
1,  1993 
1,  1993 
1.  1993 
1.  1993 
1.  1993 
1.  1993 
1,  1990 
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V 


^  W«                                   Stock  Num»)er  Price 

<WHEnd  (869-019-00102-6) fl.OO 

!  7  Parts: 

J-'W  (869-019-00103-4) 37.00 

fO-b\6 (B69-019-O0104-2) 11.00 

28  Parts: 

'-42  (86W)19-00105-1) 2700 

•W-end  (669-019-00106-9)  21.00 

29  Parts: 

0-W  ■'. (869-OI9-OOI07-7) 21.00 

'00-499 (869-0 19-00 108-5)  ..  9  50 

500-699 (869-019-00109-3) 36.00 

^00-1899  (869-019-001 10-7) 17  00 

1900-1910  (§§  1901.  Uo 

'910.999)  (869-019-00111-5)    . 

1910  (§§1910.100010 

end)  (869-019-00112-3) 21i)0 

'911-1925  (869-019-00113-1)..  2200 

1926 (869-019-00114-0) 33.00 

1927-EfXl (869-019-001 15-8) 36.00 

30  Parts: 

'-'99  (869-019-00116-6) 27  00 

200-699 (869-019-001 17-4) 20  00 

'OO-End  (869-019-001 18-2) 27.00 

31  Parts: 

0-'99  (869-019-00119-1)  1800 

?00-End  (869-019-00120-4) 29.00 

32  Parts; 

1-39  Vol.  I , 15  00 

1-39.  Vol.  II ,9.00 

1-39,  Vol.  Ill ,6  00 

1-190  (869-019^0121-2)  '..'..'.'.'  30^00 

'"-399 (869-019-00122-1) 36.00 

400-629 (869-019-00123-9) 26,00 

*30-699 (869-019-00124-7) 14.00 

^00-799 (869-019-00125-5)  ...  21  00 

300-End  (869-019-00126-3) 22,00 

33  Parts: 
'-'24 (869-019-00127-1) 20,00 

25.00 
24.00 

27.00 
20.00 
37.00 


Revision  Date 
Apf.  1,  1993 

Apt.  1.  1993 
iAp<.  1.  J991 

July  1,  1993 
July  1,  1993 

Juty  1,  1993 
July  1.  1993 
July  1,  1993 
July  I.  1993 


31.00         July  1.  1993 


July  1.  1993 
July  1.  1993 
July  1,  1993 
July  1,  1993 

July  1,  1993 
July  1,  1993 
July  1.  1993 


July  1, 
July  1, 


1993 
1993 


'25-199 (869-019-O0128-O) 

200-End  (869-019-00129-8) 

34  Parts: 

'-299  (869-019-00130-1) 

300-399 (869-019-00131-0) 

rnd  (869-019-00132-8) 
(869-01 9-00 133-«)  12.00 

36  Parts: 

'^'99  (869-019-00134-4) 1600 

200-End  (869-0 19-00 135-2) 35.00 

^  (869-019-00136-1) 20.00 

318  Parts: 

0-'7  (869-019-00137-9) 

rnd  (869-019-00138-7) 
(869-0 19-OC 139-5) 


2July  1,  1984 

2July  1.  1984 

zjuly  1,  1984 

July  1.  1993 

July  1,  1993 

July  1.  1993 

'July  1.  1991 

July  1.  1993 

July  1,  1993 

July  1,  1993 
July  1,  1993 
July  1,  1993 

July  I.  1993 
July  1,  1993 
July  1,  1993 

July  1,  1993 

July  1,  1993 
July  1,  1993 

July  1,  1993 


31.00 
30.00 


July  1. 
July  I. 


1993 
1993 


17.00        July  1.  1993 
40  Parts: 

'f^l  (869-019-00140-9) 39.00        July  1    1993 

SP (869-019-00141-7) 37.00         July  1    1993 

53^59  (869-019-00142-5) 1 1.00 

r, (869-019-00143-3)  35.00 

6  f80 (869-O19-O0144-I) 29.00 

8|^  (869-019-00145-0) 21  00 

(869-019-00146-8) 39.00 

'00-149 (869-019-00147-6) 3600 

'50-189  (869-01 9-00 14&-4)  24.00 

'90-259 (869-019-00149-2) 17.00        July  1   1993 

■^60-299 (869-019-00150-6) 39.00         July  l'  1993 

30Q-399 (869-019-00151-4) 18.00        July  l' 1993 

400-424 (869-0 19-00 152-2) 27.00        July  l' 1993 

425-699 (869-019-00153-1) 28.00         July  1    1993 

''l?0-789 (869-0*19-00154-9) 26.00         July  1    1993 


July  1, 

July  1, 

July  1, 

July  1. 

July  1, 

July  1. 

July  1, 


1993 
1993 
1993 
1993 
1993 
1993 
1993 


Price 
26X)0 


Title  Stock  Number 

790-End  (869-019-00155-7)  .. 

41  Chapters: 

1,  1-1  to  1-10  ,300 

J,  1-1 1  to  Appendix.  2  (2  Beserved)  ..^.."Z'Zl    MOO 
• • : - 1400 


3-6 

7  

8  -... 

9  

10-17 


6.00 

4.50 

13i)0 

9.50 


'8.  Vol.  I.  Ports  1-6  ■■■  ,300 

18.  Vol.  II.  Ports  6-19 ,300 

18,  Vol.  Ill,  Ports  20-52 ,300 

19-100 ;::;:;:::::;:  ,300 

l-'OO  (869-019-00156-5) 1000 

'0'  (869-019-00157-3) 3000 

'02-200 (869-019-00158-1)  .  _  11  00 

201-End  (869-019-00159-0) 12.00 

42  Parts: 

'-399  (869-019-00160-3) 24.00 


25.00 
36.00 

23.00 
32.00 
14.00 

27.00 
22.00 


400-429 (869-019-00161-1) 

430-End  (869-019-00162-0) 

43  Parts: 

1-999  (869-019-00163-6) 

1000-3999  (869-019-00164^) 

4000-End (869-019-00165-4) 

44  (869-019-00166-2) 

45  Parts: 

1-199  (869-019-00167-1) 

200-499 (869-019-00168-9) Ts  00 

500-1 199  (869-019-00169-7) 30  00 

1200-End (869-019-00170-1) 22.00 

46  Parts: 

1-40  (869-019-00171-9) 16.00 

41-69  (869-019-00172-7) 16.00 

70-89  (869-019-00173-5) 850 

90-139 (869-019-00174-3) 15.00 

140-155 (869-019-00175-1) 12.00 

156-165 (869-019-00176-0) 17  00 

''56-'99 (869-019-00177-8) 17.00 

200-499 (869-019-00178-6) 20  00 

500-€nd  (869-019-00179-4) 1500 

47  Parts: 

0-19  (869-019-00180-8) 

20-39 (869-019-00181-6) 

40-69 (869-019-00182-4) 

70-79  (869-019-0018^-2) 

WHnd  (869-019-00184-1) 

48  Chapters: 
1  (Ports  1-51)  (869-019-00185-9) 

1  (Ports  52-99)  (869-019-00186-7) 

2  (Ports  201-251)  (869-019-00187-5)  ...         1600 

2  (Ports  252-299)  (869-019-00188-3) 12.00 

3-6  (869-019-00189-1) 2300 

7-14  (869-019-00190-5) 31  00 

15-28  (869-019-00191-3) 31.00 

29-£nd  (869-019-00192-1) 17.00 

49  Parts: 

1-99  (869-019-00193-0) 2300 

100-177 (869-019-00194-8) 30  00 

178-199 (869-019-00195^) 20  00 

200-399 (869-019-00196-4) 27  00 

400-999 (869-019-00197-2) 3300 

1000-1199  (869-0 1 9-00 198-1) 1800 

1200-End (869-019-00199-9) 22.00 

50  Parts: 

1-199  (869-019-00200-6) 20  00 

200-599 (869-019-00201-4) 21  00 

600-End  (869-019-00202-2) 22.00 

•CFP  Index  ond 
Findings  Aids 


24.00 

24.00 
14.00 
2300 
26.00 

36.00 
23.00 


Revision  Date 
July  I.  1993 

'July  1.  1964 

JJuty  1.  1984 

^Juty  I.  1964 

iJuty  1,  1984 

3Juty  1,  1984 

J  July  1.  1984 

JJuly  1.  1984 

3  July  1,  1984 

3  July  1,  1984 

3  July  1.  1984 

3  July  1,  1984 

July  1,  1993 

July  1.  1993 

*July  1.  1991 

July  1.  1993 

Oct  1.  1993 
Oct.  1.  1993 
Oct.  1,  1993 

Oct  1.  1993 
Oct  1.  1993 
Oct.  1,  1993 

Oct   1.  1993 

Oct  1  1993 
Oct  1,  1993 
Oct.  1  1993 
Oct   1.  1993 

Oct  1.  1993 
Oct.  1.  1993 
Oct  1.  1993 
Oct  1,  1993 
Oct.  1,  1993 
Oct  1,  1993 
Oct  1,  1993 
Oct  1,  1993 
Oct   1,  1993 

Oct  1.  1993 

Oct  1,  1993 

Oct  I,  1993 

Oct  1    1993 

Oct  1,  1993 

Oct  1,  1993 
Oct  1,  1993 
Oct  1,  1993 
Oct,  1,  1993 
Oct.  1.  1993 
Oct  1.  1993 
Oct  1,  1993 
(^t   1,  1993 

Oct  1,  1993 
Oct  1,  1993 
Oct  1,  1993 
Oct  1,  1993 
Oct  1  1993 
Oct.  1.  1993 
Oct  1.  1993 

Oct  1.  1993 
Oct.  1,  1993 
Oct   I,  1993 


(669-022-00053-5) 38.00        Jon  1.  1994 


\  I 
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Title                                     Stock  Number  Price 

Complefe  1994  CF(?  set 829  00_ 

Microfiche  CFP  Edition 

Complete  set  (one-time  moiling) 188.00 

Complete  set  (one-time  moiling)  1^8.00 

Complete  set  (one-time  mailing)  -i23.(X) 

Subscription  (moiled  OS  issued)  244.00 

Individual  copies 2.(XD 


Revision  Date 
1994 


1991 
1992 
1993 

1994 
1994 


'  Becouse  Title  3  is  an  annual  cofnptlation.  this  volume  and  all  previous  volumei 
should  be  retained  as  o  permanent  reference  source. 

2The  July  1,  1985  edition  ol  32  CFR  Ports  1-189  contoms  a  note  only  loi 
Potts  1-39  inclusive.  Fo«  the  tun  text  o«  the  Defense  Acquisition  Peguiations 
in  Ports  1-39,  consul!  the  three  CFP  volumes  issued  as  o»  July  1,  1964.  containing 
those  potts. 

^The  July  1  1985  edition  ol  41  CFI?  Chapters  1-100  contains  a  note  only 
lo<  Chopteis  I  to  49  inclusive.  Fo«  the  full  text  o»  procurement  regu'otions 
in  Chapters  1  to  49.  consult  the  eleven  CFR  volumes  issued  os  ol  July  1 
1 984  containing  those  c  hopters 

*No  amendments  to  this  volume  wete  P'omuigoted  dunng  the  peiiod  Apr 
1,  1990  to  Moi  31,  1994  The  CFP  volume  issued  April  1,  1990,  should  be 
retained. 

»No  omendmenis  to  this  volume  were  promulgated  durir\g  the  period  Api 
1  1991  to  f^ai  31,  1993.  The  CFP  volume  issued  Apfil  1,  1991.  should  be 
retained. 

«No  omendmerts  to  this  volume  were  promulgated  du'mg  the  period  July 
1.  1991  10  June  30,  1993.  The  CFP  volume  issued  July  1,  1991,  should  be  retained 

'isfo  amendments  to  this  volume  were  p'omuigated  during  ttie  penod  Jonuay 
I,  lOOS  to  December  31,  1993  The  CFP  volume  issued  Jonuory  1,  1993  should 
be  letoned 


ml 


The 


I  Federal  Register: 
What  It  Is 
And 
How  To  Use  It 


Announcing  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register— 
Code  of  Federal  Regulations  Ssrstem 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  pubUcations.  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Orrfcr  proCKsing  code: 

*6173 

LJ    I  tiS,  please  send  me  the  following: 


mn^^ 


Charge  your  order. 

ir»  Easyi  t^^y 
lb  fax  your  orders  (202)-512-2250 


copies  of  Th«  FMemI  Register-What  It  Is  and  How  To  Um  It,  ai  S7J00  per  copy  Stock  No  069-000-00044-4 


tne  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


Please  Choose  Method  of  Payment: 

I I  Check  I^yable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        I    I    I    M    M    l-fl 
I I  VISA  or  MasterCard  Account 


(Street  address) 


(City.  State.  ZIP  Code) 


(Credit  card  expiration  date)  Thank  you  for 

your  order! 


(Daytime  phone  including  area  code) 


(Auifaorizing  Signature) 


(Rev  t-Ul 


(Purchase  Order  No.) 

YES    NO 

MiQ' w«  make  your  name/address  availalrfc  to  other  maOers?  LJ    LJ 


Mail  lb:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  J71954.  Pittsburgh.  R\  15250-7954 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


VrrtU>  CompilaboD  of 

Presidential 
Documents 


w 


ValuM*  »-  NmkAv  tr 


This  unique  service  provides  up-to-date 
information  on  Presidentia)  policies 
and  anrKHjncements.  It  contains  the 
fuH  text  of  the  President's  public 
speeches,  statenients,  messages  to 
Cortgress,  news  conferences,  and  other 
Presidentiai  materials  released  by  the 
White  House. 

The  Weel<ly  Compilation  carries  a 


Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically  Other  features  include 
lists  of  acts  approved  by  the 
President,  nominations  submitted  to 


the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 


Published  by  the  Office  of  the  Federal 
Register.  National  Archives  and 
Records  Administration. 


Order  ProcesS'Og  Code 

*5420 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order 
Ifseasyl 

To  fax  your  orders  (202)  512-2233 

U   YES,  please  enter one  year  subscriptions  for  the  Weekly  Compilatioo  of  Presidential  Documents  (PD)  so  I 

can  keep  up  to  date  on  Presidential  activities. 


k.  ^  J. 


□  $103  First  Oass  Mail 

The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attenuon  line) 


□  $65  Regular  Mail 


For  prtvKji,  check  tiok  ttelow: 

G  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        |    |    [ 

□  VISA  □  MasterCard 


■D 


(expiration) 


(Street  address) 


(Cit\.  State.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  1/94 

Thank  you  for  your  order! 

Mail  to:     Superintendent  of  Documents 

PO.  Box  .^719.54,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice  You  can 
ieam  when  you  wiU  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


:AFR  SMITH212J 

;  JOHN  SMITH 

I  212  MAIN  STREET 

:  FORESTVILLE  MD  20747 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  date. 

/ 


DEC94   R  1 


:  tAFRDO     SMITH212J 

:  :  JOHN  SMITH 

:  I  212  MAIN  STREET 

•  : FORESTVILLE  MD  20747 


A  renewal  notice  will  be 
sent  apptoximarely  90  days 
before  this  date. 

/ 

DEC94  R  1  : 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  prompdy. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents.  Washington.  DC  20402-9372  witfi  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  witii  your  new  addiew  to  die 
Superintendent  of  Documents.  Attn:  Chief.  MaU  List  Branch,  Mail  Stop:  SSOM  Washineton 
DC  20402-9373.  *-  b     . 

To  Inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  Uie  Superintendent  of  Documents,  Attn:  Chief.  Mail  List  Branch.  Mail 
Stop:  SSOM,  Washington.  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


-h 


^468 


Supeititendent  of  Documents  Subscription  Older  Fomi     c/wy*  your 


lJ»  CO,  please  enter  my  sutwcriptions  as  foBows: 


To  fax  your  onlert  (2Qfi)  611-2233 


subscriptons  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  USA  Ust 
of  Code  of  Federal  Regulations  Sections  Affected,  at  »490  {»61 2.50  foreign)  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  •444  0555  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $ 


..  (Includes 


igular  shipping  and  handling.)  Price  subject  to  change. 


or  personal  nam* 


(Please  type  or  print) 


Iditlonal  address/attention  Une 


f 


For  privacy,  check  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account    |    |    |    |    |    rTI-n 

□  VISA     □  MasterCard 


n 


itreet  address 


n 


(expiration  dot^ 

I   I  I  I  I  I  I  I   ITTTTI 


dity.  State.  Zip  code 


TTianUr  you  for  your  ordert 


feyt 


lime  phone  including  area  code 


l^chase  order  numk>er  (optionaQ 


Authorizing  signature 

Mai  To:  Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh.  PA  15250-7954 


ilM 


Weiv  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  tf"ie  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) $2700 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) $2500 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) $28.00 

Stock  Number  069-000-00031  -2 

Volume  IV  (Titles  42  thru  50) $25.00 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  Publications  Order  Form 

TJi^I^"^'  Charge  your  order.     MJitlggr! 

♦6962  It's  easy!    Hflpf  ^^! 

Please  T)pe  or  Print  (Form  i.s  aligned  for  typewriter  use.)  To  fax  >our  ordere  and  inquiries- (202)  512-2250 

Prices  include  regular  domestic  postage  and  handling  and  are  gotxl  through  12/92.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Qly. 

Stock  Number 

Title 

Price 
Each 

Tout 
Price 

1 

021-602-00001-9 

Catalog-Bestselling  Government  Books 

FREE 

FREE 

Total  for 

Publications 

(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address'atiention  line) 


(Street  address) 


Please  Choose  Method  of  Payment: 

1 ]  Check  payable  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account        I     I     I     I     I    I    I    l~il 
[ I  VISA  Of  MasterCard  Account 


I 


(City,  State.  ZIP  Code) 

L  > 


(Daytime  phone  including  area  code) 

Mail  order  to: 

New  Orders,  Superintendent  of  Documents 

PXX  Bos  371954,  Pittsburgh,  PA  15250-7954 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Signature) 


Public  Papers 
of  the 

Presidents 
of  the 
United  States 


Annu*l  »o;um«*  contairing  the  pjblic  n<i:«s#( 
•nd  statemenu.  new*  conference*  •n«fto(^er 
•elected  paper*  re'«a*ed  by  the  White  KrA 

Volume*  for  the  fcllow;ni  year*  are  avs-.Uble;  other 
volume*  not  luted  *n  out  of  print 


Ronald  Reagan 

IM3 

(Book  I) 43100 

1903 

(Book  il) «2  00 

1004 

(Book!) «3S.00 

1904 

(Book  to S36.a0 

IMS 

(Book  U - 434.00 


(Book  II)  43000 

liOO 

(Book  I) 437  00 

(Book  (I) 435  00 

..- 41340 


1007 
(Book  I). 


George  Buuh 

1989 

(Book  1) 4iB.50 

1939 

(Book  II) *{0  09 

1190 

(Bo.jk  !) .SSI  «W 

1900 

<Dook  5.') „ 5n.M 

1991 

(3ook  I) ••-Jl.OO 

1991 

(Book  (1) $AiOa 

(Uook  I) 5J7.C3 

1992 

(Book  II) S19.00 


1907 

(Book  li) 4354* 

198a 

(Book  1) $39  tW 


(Book  II) „ 438.00 


Pubtiihed  by  the  Office  of  the  Federal  Regiater.  National 
Archive*  and  Record*  Adminialration 

Mail  order  to; 

New  Orders,  Su|>ertntendent  of  Documents 

P  O  Box  371954,  Pittsburgh.  PA  15250-7954 


Prv   1/94) 


Order  Now! 

The  United  States 
Government  Manual 
1 993/94 

As  the  ofticidl  handbook  oi  the  Fecleial  Government, 
the  Alanua/  is  the  best  source  ot  information  on  the 
activities,  functions,  orj^anization,  and  principal  ofiitials 
of  the  agencies  of  the  legislative,  judicial,  and  e\ecuti\j* 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  whi(  h  the 
United  States  participatc^s. 

Particularly  helpful  for  those  interested  in  \\  here  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subseciuent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 


The  United  S'.)' 
Cc\^rnmenr  M. 


ivy;^ 


I  1 


Superintendent  of  Documents  Publications  Order  Form 


6395 


mm 

^jwr 

Charge  your  order, 
tt's  easy! 

To  fax  your  order*  (202)  512-2250 

□  YES.  please  send  me  _    ,    ^   copies  ol  the  The  I  nited  States  Government  Manual.  1993/94  SN  ()h9-0(K)- fKKIS3  3 
at  $30.00  (S.^7..';0  foreign)  each. 


Mie  lotal  cost  ot  mv  order  is  S 


((Mnipany  or  piTMiiiiil  niimi ) 


Price  includes  renular  domestic  postage  and  handling  and  is  subject  to  change 


(Please  type  or  pr'nt) 


I  Atliiilional  adijass'altcntion  lnii.i 


iStrcct  aJJriss) 


(("jt>.  Slate. /ip  code) 


Please  choose  method  of  payment: 

Q  Check  payable  to  the  Superintendent  of  Documents 


LI  tJPO  Dejwsit  Account 
^VTSA  uJ  MasterCard  Account 


•n 


XE 


mn 


on 


((  rtiiil  i.ird  cxpir.ilion  dale) 


Thank  you  for 
vour  order! 


(liavlinK-  phone  including  arci  code) 


((■•archase  order  no  ) 


I 


I  Aulhori/inj;  signjf.ire)  ■*'*■  '^  ''^i 

Mail  to:     Superintendent  of  DtKumenls 

R<>  Box  .^719S4,  Pittsliurgh.  PA  1  .'^:.^<)-"9.*>4 


